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Vol.  59,  No.  231 
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This  section  of  the  FEDERAL  REGISTER 
contains  jegulalory  documents  hewng  general 
applicabifity  and  legal  eHect.  most  of  which 
are  Iteyed  to  and  codMed  in  the  Code  of 
Federal  Regulatens,  wrhich  is  putjished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulalions  is  sold  by 
the  Supeiinlendent  of  Documents.  Prices  of 
new  books  are  Rsted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMIMSSION 

10  CFR  Parts  30. 32.  and  35 

RiN3150-AD69 

Preparation,  Transfer  for  Commerciai 
Distribution,  and  Use  of  Bypfo<<tict 
Material  for  Medical  Use 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  for  the  medical  use  of 
byproduct  material.  This  action  is  being 
taken  in  response  to  a  petition  for 
rulemaking.  This  final  rule  is  intended 
to  provide  greater  flexibility  by  allowing 
properly  qualified  nuclear  pharmacists 
and  authorized  users  who  are 
physicians  greater  discretion  to  prepare 
radioactive  drugs  containing  byproduct 
material  for  medical  use.  This  final  rule, 
while  allowing  research  involving 
human  subjects  using  bjrproduct 
material,  requires  NRC  licensees  who 
conduct  such  research  to  obtain  the 
informed  consent  of  the  human  subjects 
and  the  prior  review  and  approval  of  an 
"institutional  review  board"  within  the 
meaning  of  the  Federal  Policy  for  the 
Protection  of  Human  Subjects.  This  final 
rule  also  allows  medical  use  of 
radiolabeled  biologies,  hi  addition,  this 
final  rule  contains  other  miscellaneous 
and  conforming  amendments  necessary 
to  clarify  or  update/Hie  current 
regulations. 

EFFECTIVEOATE:  January  1.1995.    X 
ADDRESSES:  Copies  of  the  public  record, 
including  the  final  regulatory  analysis 
and  any  public  comments  received  on 
the  proposed  rule,  may  be  examined 
and  copied  for  a  fee  in  the 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW.  (Lower  Level), 
Washington  DC 


FOR  FURTHER  WFORMATICN  CONTACT:  Dr. 
Anthony  N.  Tse,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Ntidear 
Regulatory  Commission,  Washington, 
DC  20555.  telephone  (301)  415-6233. 

.  SUPf>LEMENTARY  INFORMATION: 

I.  Backgroand  '    . 

The  Petition  for  Rulemaking 

In  early  1989.  the  American  College  of 
Nuclear  Physicians  (ACNP)  and  the 
Society  of  Nuclear  Medicine  (SNM) 
approached  the  NRC  staff  with  concerns 
that  the  Commission's  regulations  failed 
to  accommodate  the  functions  and 
responsibilities  of  the  practice  of 
nuclear  pharmacy.  At  the  suggestion  of 
the  NRC  staff,  the  ACNP  and  SNM 
submitted  a  petition  for  rulemaking 
requesting  the  Commission  to  amend  its 
regulations  to  fully  recognize  the  role  of 
licensed  nuclear  pharmacists  and 
physicians.  On  September  15, 1989  (54 
FR  38239),  the  Commission  publi^ed 
in  the  Federal  Register  a  notice  Of 
receipt  of  a  petition  for  rulemaking  for 
public  comment  (PRM-35-9). 

During  the  development  of  the  ACNP- 
SNM  petition,  one  NRC  staff  member 
provided  substantial  assistance  in  the 
preparation  of  the  petition.  However, 
that  individual  has  not  participated  in 
the  NRC's  resolution  of  the  petition  or 
in  the  development  of  this  rule.  Another 
NRC  staff  member  reviewed  the  petition 
prior  to  its  formal  submittal  to  the 
Commission  and  participated,  to  some 
extent,  in  the  NRC's  resolution  of  the 
petition  and  in  the  development  of  the 
rule.  The  Commission,  while  aware  of 
this  background,  considered  the  petition 
on  its  own  merits. 

The  petition  included  the  following 
requests: 

A.  The  petitioners  requested  that 
authorized  users  who  are  physicians 
(physician  authorized  users)  be  given 
greater  flexibility  regarding  the  medical 
use  of  radiophannaceuticals  containing 
byproduct  material.  Specifically,  the 
petitioners  requested  that  these 
physicians  be  permitted  to:  ( 1 )  Use 
radiopharmaceuticals  to  treat  diseases 
that  are  not  listed  in  the  U.S.  Food  and 
Drug  Administration  (FDA)  approved 
package  insert;  (2)  Use  methods  of 
administration  of  radiopharmaceuticals 
that  are  pot  Ustcd  in  the  pad£age  insert; 
(3)  Use  radiopharmaceuticals  other  *Jian 
those  for  which  the  FDA  has  accepted 
an  Investigational  New  Drug  (IND)  or  an 
approved  New  Dnig  Application  (NDA); 


(4)  Prepare  radiopharmaceuticals  using 
radionuclide  generators  and  reagent  kits 
in  a  manner  other  than  in  accordance 
with  the  manufacturer's  instructions; 
and  (5)  Compound 
radiopharmaceuticals  in  accordance 
with  State  law. 

B.  The  petitioners  requested  that  the 
NRC  recognize  the  practice  of  nuclear 
pharmacy  and  the  certification  of 
nuclear  pharmacists  by  the  Board  of 
Pharmaceutical  Specialties.  Specifically, 
the  petitioners  requested  that  nuelear 
pharmacists  be  permitted  to:  (if 
Compound  radiopharmaceuticals  as 
allowed  by  State  or  FDA  regulations;  (2) 
Compound  radiopharmaceuticals  whose 
manufacture  and  distribution  are  not 
regulated  by  the  State  or  FDA;  (3) 
Prepare  radiopharmaceuticals  using 
radionuchde  generators  and  reagent  kiu 
in  a  manner  other  than  in  acctHdance 
with  the  manufacturer's  instructions;  (4) 
Produce  reagent  kits;  and  (5)  Dispense 
radiopharmaceuticals  that  are  not 
regulated  by  the  FDA. 

C.  Additionally,  the  petitioners 
requested  that  the  NRC-  (l)  Permit 
categories  of  research  using  radioactive 
drugs  that  do  not  require  an  IND,  such 
as  research  approved  by  a  Radioactive 
Drug  Research  Committee  (RDRC);  (2) 
Permit  the  use  of  radiolabeled  biologies 
for  which  the  FDA  has  issued  a  license 
in  response  to  a  product  license 
apphcation  (PLA);  and  (3)  Clarify  its 
regulations  pertaining  to  specific 
licenses  of  broad  scope. 

Earlier  NRC  Efforts 

In  response  to  the  Federal  Register 

notice  that  announced  the  receipt  of  the 
petition,  466  comment  letters  were 
received.  About  99  percent  of  the 
commenters  supported  and  agreed  with 
the  petition.  After  consideration  of  the 
public  comment  letters  and  consultation 
with  the  FDA  staff,  the  Commission 
determined  that  some  issues  should  be     • 
addressed  promptly. 

On  August  23,  1990  (55  FR  34513), 
the  Commission  publish^  an  Interim 
Final  Rule  to  allow,  for  a  period  of  3 
years,  the  use  of  therapeutic 
radiopharmaceuticals  for  indication'; 
not  listed  in  the  package  insert  and  to 
allow  departures  from  the 
manufacturer's  instructions  for 
preparing  diagnostic 
radiopharmaceuticals  using 
radionuclide  generators  and  reagent 
kits.  On  )uly  22,  1993.  the  Commission 
extended  the  expiration  date  of  the 
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Interim  Final  Rule  from  August  23. 
1993.  to  December  31. 1994.  The  action 
allows  licensees  to  continue  to  use 
byproduct  material  under  the  provisions 
of  the  Interim  Final  Rule  until  the 
Commission  completes  this  final  rule. 

In  a  parallel  effort,  the  NRC  continued 
to  work  on  the  remaining  issues  in  the 
ACNP-SNM  petition.  On  August  7. 
1991.  the  NRC  conducted  a  public 
workshop  in  Rosemont,  Illinois,  to 
present  "strawman"  language  on  the 
training  and  experience  criteria  for 
authorized  nuclear  pharmacists  to 
representatives  of  the  following 
organizations:  Board  of  Pharmtfceutical 
Specialties,  American  Board  of  Science 
in  Nuclear  Medicine,  National 
Association  of  Boards  of  Pharmacy, 
Committee  on  Radionuclides  and 
.  Radiopharmaceuticals  of  the  U.S. 
Coimcil  for  Energy  Awareness, 
American  Pharmaceutical  Association. 
American  Society  of  Hospital 
Pharmacists,  and  three  graduate  schools 
of  pharmacy.  Subsequently,  the  NRC 
also  discussed  the  proposed  resolution 
of  these  issues  in  meetings  with  the 
FDA,  the  NRC's  Advisory  Committee  on 
the  Medical  Uses  of  Isotopes  (ACMUI), 
and  the  Agreement  States.  This 
rulemaking  is  the  evolutionary  result  of 
numerous  meetings  with  the 
aforementioned  groups.' 

,  NIlC's  Poliay  '       k 

In  a  policy  statement  published  on 
February  9. 1979  (44  FR  8242),  entitled 
"RegiMatiOn  of  the  Medical  Uses  of 
Radioisotopes;  Statement  of  General 
Policy:"  the  NRC  stated: 

1.  The  NRC  will  continue  to  regulate 
the  medical  uses  of  radioisotopes  as 
necessary  to  provide  fV  the  radiation 
safety  of  workers  and  tfie  general  public. 

2.  The  NRC  will  regulate  the  radiation 
safety  of  patients  where  justified  by  the 
risk  to  patients  and  where  voluntary 
standards,  or  compliance  with  these 
standards,  are  inadequate. 

3.  The  NRC  will  mmimize  intrusion 
into  medical  judgments  affecting 
patients  and  into  other  areas 
traditionally  considered  to  be  a  part  of 
the  practice  of  medicine. 

In  conformance  with  this  policy,  the 
Commission  is  eliminating  certain^ 
restrictions  in  the  NRC  regulations  on 
the  practices  of  medicine  eind  pharmacy 
(e.g..  compounding),  and  is  providing 
the  authority  for  research  involving 
human  subjects  and  the  use  of 
radiolabeled  biologies.  The  Commission 
believes  that  these  restrictions  can  be 
eliminated  without  compromising  the 
level  of  protection  of  public  health  and 
safety  against  radiological  hazards.  The 
Commission  recognizes  that  physicians 
have  the  primary  responsibility  for  the 


diagnt  sis  and  treatment  of  their  patients 
or  hiu  lan  research  subjects  and 
recogi  izes  that  nuclear  pharmacists 
have  t  le  primary  responsibility  for  the 
prepai  ation  of  radioactive  drugs.  NRC 
regula  ions  are. predicated  on  die 
assum  )tion  that  prftperly  trained  and 
adequi  itely  informed  physicians  and^ 
-  pharm  icists  will  make  decisions  that-^ 
are  in  he  best  interest  of  their  patients 
or  bun  lan  research  subjects. 
Furthe  rmore,  the  pharmacological 
aspect !  of  radioactive  drugs,  including 
drug  SI  ifety  and  efficacy,  are  regulated 
by  the  FDA  or  the  States. 

'  EL  The  Proposed  Rule,  Public 
Conun  ;nts,  and  NRC  Responses 

The  [Commission  published  the 
propoj  ed  rule  in  the  Federal  Register  on 
June  i; ',  1993  (58  FR  33396),  and 
provid  ;d  a  120-day  public  comment 
periodi  About  2,500  copies  of  the  notice 
of  the  troposed  rulemaking  were  mailed 
to  all  sfcplicable  NRC  licensees, 
Agreei^ent  State  and  Non-Agreement 
State  agencies,  and  other  interested 
group^ 

The  sJRC  received  284  comment 
letters  n  response  to  the  proposed  rule. 
There  i  vete  280  letters  in  support  of  the 
propos  id  rule,  1  letter  in  oppdiition  to 
the  pre  posed  rule,  and  3  letters 
provid  id  comments  without  specifically 
,  indical  ing  support  for  or  opposition  to 
the  pre  aosed  rule.  There  were  182 
letters  6-om  individuals  working  in 
conuns-cial  pharmacies,  3  from 
pharmi  ceutical  manufactiuers,  6  from 
hospiti  Is.  7  from  professional 
associa  tions.  6  from  universities,  5  fit)m 
govern  nental  agencies,  and  75  who  did 
not  inc  icate  their  affiliations.  In  terms  of 
comme  [iters'  professions  or 
qualifi<  ations,  the  vast  majority  of 
letters  vere  from  pharmacists. 

Pi/bl  c  comments  and  the  NRC's 
responi  es  are  presented  below.  General 
comme  nts  are  presented  first,  followed 
by  spe<  ific  comments  associated  with  . 
indivic  aal  sections  of  the  rule  for  which 
comme  its  were  received.  The 
discuss  ion  of  the  changes  in  the 
propos  d  rule  language  is  presented  in 
section  III  entitled  "Discussion  of  Final 
Rule  T(  xt."  Referring  to  secUon  V. 
entitlec  "Text  of  Final  Regulations," 
may  ex  )edite  the  reader's 
undersi  anding  of  the  public  comments 
and  the  NRC's  responses. 

Genera  Comments 

(1)  G  mment.  The  NRC  is  "straying 
very  fai  "  from  its  mandate  smd 
compel  ;nce  in  regulating  the  medical 
uses  of  jyproduct  material.  The 
comme  iter  appended  a  copy  of  section 
104  of  t  le  Atomic  Energy  Act.  entitled 
"Medic  d  Therapy  and  Research  and 


UMI 


Development,"  as  rationale  for  the 
commenter's  viewpoint. 

flesponse.  The  Commission's 
statutory  mandate  in  the  Atomic  Energy 
Act  of  l!954,  as  amended,  includes  all 
uses  of  byproduct,  source,  and  special 
nudear  material.  Specifically,  section 
81  of  the  Act  prohibits,  without 
Commission  authorization,  the- 
manufacture,  production,  transfer, 
receipt  in  interstate  commerce, 
acquisition,  owTiership,  possession, 
import,  or  export  of  byproduct  material 
^42  U.S.C.  2111).  Also,  section  161  of 
the  Act  states  (in  part): 

The  Commission  is  authorized  to  establish 
by  rule,  regulation,  or  order,  such  standards 
and  instructions  to  govern  the  possession  and 
use  of  special  nuclear  material,  source 
material,  and  byproduct  material  as  the 
Commission  may  deem  necessary  or 
desirable  to  promote  the  common  defense 
and  security  or  to  protect  health  or  to 
minimize  danger  to  life  or  property 
(emphasis  added). 

Therefore,  the  Commission  hasrbroad 
statutory  responsibility  to  regulate  all 
uses  of  byproduct  material,  including 
medical  use. 

Section  104(a)  of  the  Atomic  Energy 
Act  states: 

The  Commission  i?  authorized  to  issue 
licenses  to  persons  applying  therefor /or 
u  tilization  facilities  for  use  in  medical 
therapy.  In  issuing  such  licenses  the 
Conunissioo  is  directed  to  permit  the  widest 
amount  of  effective  medical  therapy  possible 
with  the  amount  of  special  nuclear  material 
available  for  such  purpose  and  to  impose  the 
minimum  amount  of  regulation  consistent 
with  its  obligations  under  this  Act  to  promote 
the  common  defense  and  security  and  to 
protect  the  health  and  safety  of  the  public  (42 
U.S.C.  2134(a))  (emphasis  added). 

Section  104(a)  on  its  face  applies  only 
to  medical  therapy  licensees  for  using 
"utilization  facilities"  (i.e.,  nuclear 
reactors)  and  "special  nuclear  material," 
No  "minimum  regulation"  directive 
governs  the  Commission's  regulation  of 
byproduct  material.  This  section  does 
not  even  apply  to  the  medical  use  of 
byproduct  material,  which  falls  within 
the  NRC's  broad  standard-setting 
authority  in  sections  81  and  161  of  the 
-Act.  Even  if  the  commcnter  were  correct 
that  the  NRC  had  a  statutory  obligation  " 
to  minimize  regulation,  this  rule 
eliminates  certain  restrictions  in  the 
regulation  of  the  medical  use  of 
byproduct  material,  furthering  that 
purpose.  The  Commission  is,  in  fact, 
imposing  the  minimum  amount  of 
regulation  commensurate  with  the  need 
for  protection  of  the  public  health  and    ' 
safety. 

Regarding  the  NRC's  competence, 
"(tjhe  substantive  area  in  which  an 
agency  Is  deemed  to  be  expert  is 
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determined  by  statute."  Massachusetts 
v.  United  States,  856  F.2d  378.  382  (1st 
Cir.  1988).  See  also  Commonwealth  of 
Massachusetts  v.  JVflC,  924  F.2d  311, 
324tD.C  Cir.),  cert,  denied.  112  S.Q. 
275  (19911.  The  Atomic  Energy  Act 
commits  to  the  NRC  the  duty  of 
regulating  the  use  of  by  product 
materials,  including  radioactive  drugs, 
to  protect  public  health  and  safety  and 
as  a  matter  of  law  the  NRC  is  deemed 
"expert"  in  making  technical  and  pohcy 
judgements  in  this  field!  r 

Tiie  NRC  has  long  experience  in 
regulating  nuclear  medicine  and  "(iin 
recent  years  has  increased  its 
recruitment  of  personnel  who  have 
experience  and  knowledge  either  in 
nuclear  medicine  or  in  radiation 
therapy"  (56  FR  34104;  July  25, 1991). 
Since  die  Commission's  inception,  it 
has  been  accountable  for  the  regulation 
of  medical  uses  of  byproduct  material. 
It  has  licensed,  inspected,  collected  and 
analyzed  data  in  tWs  field  for  many 
years,  and  has  issued  and  administered 
various  forms  of  regulations. 

Furthermore,  this  rulemaking  is  not 
about  what  dosage  of  a  radioactive  drug 
should  be  prescribed  to  treat  or  diagncfee 
a  patient  It  is  about  the  qualifications 
of  individuals  performing  NRC-licensed 
activities  (e.g.,  authorized  nuclear 
pharmacists)  that  are  necessary  to     > 
protect  the  health  and  safety  of  pati4its  . 
and  workers  fit)m  radiological  hazards. 
.  This  rule,  ip  other  words,  does  not 
intrude  op  medical  judgment.  Moreover, 
the  NRC  has  highly  qualified  staff  and 
extensive  experience  in  determining  •' 
radiation  ^fetv  qualifications." 

IivafMmon.  the  NRC  has  an  advisorj' 
conflfmttee  (the  Advisory  Comraitte^on 
the  Medical  Uses  of  Isotopes  or 
"ACMUI"),  which,  since  its  v, 

establishment  many  years  ago.  has 
advised  the  NRC  on  rulemakings  and 
other  initiatives  related  to  the  medical 
uses  of  byproduct  material.  The 
membership  of  the  ACMUI  includes  a 
broad  spectrum  of  expertise  such  as 
physicians  (i.e..  in  nuclear  medicine, 
cardiology,  and  radiation  oncolog\'). 
medical  pliysicists,  pharmacists, 
medical  researchers,  practicing 
technologists,  hospital  admi  nistrators. 
state  medical  regulators.  Food  and  Drug 
Administration  representatives,  and  a 
patient  rights  representalive.  The  NRC 
also  has  a  visiting  mtidiaal  fellows 
program  that  allows  selected  physicians 
or  pharmacists  to  work  for  NRC  for  a  . 
period  of  1  to  2  years.  Both  ACMUI  and 
the  visiting  medical  iiclluws  provided 
advice  to  Ae  NRC  during  tbn 
development  of  this  rule.: 

(2)  Conunent.  The  NRC  is  attempting 
to  duplicate  regulation  by  other  iwieral, 
state,  and  national  entities  whitJi 


already  have  ^pit^riatc  responsibility 
in  the  areas  of  medkaae  and  pharmacy. 

Response.  This  final  rule  is  not 
duplicating  regulation  by  other  federal 
or  state  a'gencies.  In  fact,  this  rule  is 
designed  to  avoid  duplication  of  the 
regulations  of  other  federal  agencies 
te.g.,  see  response  to  amunents  on 
§  35.6).  In  the  aiea  of  medical  use  of  - 
byproduct  material,  the  NRC  and  FDA 
signed  a  Memorandxun  of 
Understanding  (5^  FR  47300;  September 
8, 1993)  to  coordinate  existing  NRC  and 
FDA  regulatory  pri^rams.  Generally 
sj^eaking.  FDA  rebates  the 
manufacture  and  distribution  of 
radidactive  drugs  and  medical  devices 


immediately  effective  this  final  rule, 
which  in  part,  imposes  new  sub&tantive 
requirements.  Therefore,  the  effective 
d%te  will  be  30  days  after  pubUcation  of 
this  rule  in  the  Federal  Register- 
(5)  Conunent.  The  NRC  should 
provide  a  mechanism  for 
"grandfethering"  qualified  nuclear 
pharmacists  who  are  currently  wmking 
in  hospital-based  nuclear  pharnMcies, 
similar  to  the  mechanism  proposed  for 
■grandfathering"  qualified  individuals 
working  in  commercial  nuclear 
pharmacies.  • 

Response.  The  Commission  agrees 
with  this  comment  because  a  qualified 


-for  safety  and  efficacy,  while  the  NRC  ,  ^^*  comment  becau«  a  > 

reculates  radiation  safety  associated      -^"clear  pharmacist  should  be 


regulates  radiatitm  safety  associated 
with  the  actual  use  of  these  products. 

(3)  Comment.  The  preamble  to  the 
proposed  rule  gives  the  impression  that 
the  NRC  would  allow  nuclear 
physicians  and  nuclear  pharmacists  to 
use  unregulated,  dangerous  radioactive 
drugs.  In  addition,  a  ccmunenter  stated 
that,  unSer  State  Pharmacy  law,  a, 
licensed  pharmacist  may  delegate 
certain  dulieis  to  non-pharmacist 
individuals  if  the  pharmacist  provides 

"direct  supervision."  Is  it  the  NRC's 
intent  to  permit  the  authorized  nuclear 
pharmacist  to  delegate  the  full  range  of 
professional  duties  to  non-pharmacist 
individuals? 

Response.  Tbe  preamble  to  the 
proposed  rule  stated  that  a  licensee 
must  meet  the  Commission's  regulations 
regarding  radiation  sal^y  of  the  workers 
and  the  public,  including  patients,  and 
that  the  licensee  is  not  relieved  from 
complying  with  applicable  FD.\,  other 
Federal,  and  State  requirements 
governing  radioactive  drugs.  Because 
the  FD.A  and  States  regulate  the  safety 
and  effica^of  radioactive  drugs,  the 
bcensee  must  also  follow  their 
regulations  whet^  using  radioactive 
drugs.  The  Commission  will  allow  an 
authorized  nuclear  pharmacist  to 
delegate  a  full  range  of  duties  to  a  non- 
■•pharmacist  individual  provided  that  the 
individual  is  properly  suj)er\)st»d  (i.e., 
according  to  §  35.25). 

(4)  Comment  The  final  rule  should  be 
effective  immediately  upon  publication 
in  the  Federal  Regbter  instead  of  being 
effective  6  months  after  publication. 

Response.  The  Commission  agrees 
that  licensees  may  not  need  6  months  to 
implement  this  final  rule.  However, 
with  limited  exceptions,  section  553(d) 
of  the  Administrative  Procedure  Act 
I A  PA),  provides  that  '"lllhe  required 
publication  or  service  *f  a  substantive 
rule  shall  be  made  not  less  than  30  days 
before  its  effective  date."  TTie 
commenler  has  not  persuaded  the  NRC 
'that  good  catLsc  exists  for  making 


■grandfathered"  regardless  of  whether 
the  individual  is  currently  woricing  in  a 
commercial  nuclear  pharmacy  or  a 
hospital-based  nuclear  pharmacy. 
Therefore.  § 35.981  entitled  "Training 
for  e.xperienced  nuclear  pharmacists," 
has  been  added  to  this  final  rule.  This 
section  is  similar  to  §  32.72  in  the 
proposed  rule  for  "grandfatb6ing" 
qualified  individuals  working  in 
commercial  nuclear  pharmacies.  The 
Commission  believes  that  this  limited 
"grandfathering"  is  justified  provided: 
(1)  This  individual  is  currently  ivoiling 
in  a  nuclear  pharmacy;  (2)  this 
individual  has  completed  a  structured 
educational  program  as  specified  ia 
§  35.980(b)(1);  and  (3)  the  qualifications 
of  this  inclividual  would  be  reviewed 
and  approved  by  NRC  before  a  Hi  «?nsee 
may  allow  this  individual  to  work  as  an 
authorized  nuciear  pharmacist. 

(6)  Cothment.  Several  commentcrs- 
roquested  that  the  following  items  be 
addressed  in  this  Vn!eniaking:  (a) 
Handling  of  brachytherapy  radifijclivu 
sources  for  temporary  implants  r<ilu!ed 
to  1-1 25  eye  plaques,  wherein  the 
patient  goes  home  and  returns  several 
days  later  for  removal  of  the  sources;  (b) 
Changing  the  person  who  signs  the 
records  of  sealed  source  leak  ir&fs, 
sealed  source  inventories,  and  survriys 
of  sealed  source  storage  areas  trom  llie 
Radiation  Safety  Officer  to  the 
individual  who  performs  these  t.isks: 
and  (c)  Permitting  licensees  to  a'low 
Radiation  Safety  Officers  who  meet 
certain  requirements  to  work  withoiil 
first  obtaining  a  license  amendmenl 
(.similar  to  the  provisions  prcpovMi  Ins 
authorized  users  and  aulhi»ria?d  nut  I.'mf 
pharmacists). 

Response.  These  item-s  will  not  Ih' 
nddrcssod  bncauso  they  an-  beyond  &.f 
scope  of  this  rulemaking. 


\ 
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Specific  Comments 

Section  32.72    Manufacture, 
Preparation,  or  Transfer  for  Commercial 
Distribution  of  Radioactive  Drugs 
Containing  Byproduct  Material  for 
Medical  Use  Under  10  CFR  Part  35 

Several  commenters  addressed  the 
use  of  the  term  "radioactive  drug." 
These  comments  and  the  NRC's 
responses  are  summarized  below. 

(1)  Comment.  One  commenter  stated 
that  "the  FDA  has  a  specific  definition 
which  it  uses  for  radiopharmaceuticals, 
and  I  dm  not  aware  that  it  will  similarly 
replace  this  word  with  that  of 
radioactive  drug."  Also,  the  commenter 
questioned  whether  the  term 

'radioactive  drug"  included 
radiolabeled  biologies. 

Response.  FDA  regulations  define  the 
term  "radioactive  drug"  (21  CFR  310.3) 
but  do  not  define  the  term 
"radiopharmaceutical."  As  stated  in  the 
preamble  to  the  proposed  rule,  the  term 
"radioactive  drug"  includes  a 
radiolabeled  biologic,  which  is  an 
accurate  usage  for  both  NRC  and  FDA 
regulations. 

(2)  Comment.  The  medical  use  of 
byproduct  material  may  be  approved  by 
the  FDA  as  a  radioactive  drug  or  a 
device.  If  it  is  approved  as  a  device,  not 
a  radioactive  drug,  would  the  proposed 
changes  create  regulatory  barriers  in 
such  situations? 

Response.  This  rule  does  not  impose 
any  new  regulatory  requirements  for  the 
use  of  devices  containing  byproduct 
material.  Therefore,  this  rule  would  not 
create  regulatory  barriers  for  the  use  of 
such  devices.  \ 

Section  32.72(a)(2) 

Several  commenters  requested 
clarification  concerning  the  proposed 
requirement  that  a  nuclear  pharmacy  or 
a  drug  manufacturer  must  obtain  a  Part 

32  license.  These  comments  and  the 
NRC's  responses  are  summarized  below. 

(1)  Comment.  The  NRC  should 
continue  to  permit  Part  33  or  35  medical 
use  licensees  to  share  a  nuclear 
pharmacy  without  requiring  a  Part  32    ' 
license. 

Response.  The  Commission  currently 
permits  the  nuclear  pharmacy  of  a  Part 

33  or  35  medical  use  license  to 
distribute  radioactive  drugs  to  a  limited 
set  of  medical  use  licensees  through  a 
license  amendment  approval  on  a  case- 
by-case  basis.  This  is  the  context  in 
which'such  licensees  may  "share"  a 
nuclear  pharmacy.  The  Commission 
believes  that  Part  33  or  35  licensees  who 
have  been  granted  this  authority  could 
continue  to  operatd  a  nuclear  pharmacy 
orovided  that  the  nuclear  pharmacy: 
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(i)  Con  plies  with  the  safety 
requirem  mts  specified  in  10  CFR 
32.72(a)(;  i),  (a)(4),  and  (c): 

(ii)  Is  oberated  by  a  medical  use 
licensee;  and  ■ — ■' 

(iii)  On^y  engages  in  limited 
distribution  to  a  specified  set  of  medical 
use  Ucenlees  but  does  not  engage  in 
commerdal  distribution. 

Other  Ifart  33  or  "5  medical  use  ^ 
Ucenseesjseeking  this  authority  must 
first  appl^  for  a  license  amendment  and 
receive  a^  authorization  for  limited 
distribution  pursuant  to  Part  32.  The 
fees  specified  in  Category  3C  of  10  CFR 
170.31  arid  10  CFR  171.16  are  assessed 
for  this  tjjpe  of  authorization.  As 
provided  »n  footnote  1(d)(2)  of  10  CFR 
.  170.31,  there  is  an  appUcation  fee  (fee 
Category  ?C)  to  add  this  type  of 
authorization.  Upon  issuance  of  the  • 
hcense  amendment  adding  this 
authorizapon.  the  licensee  will  be 
subject  to(the  licensing  and  inspection 
fees  in  fe«  Category  3C  of  10  C»  170.31 
and  the  ainual  fees  in  fee  Category  3C 
of  10  CFH  171.16.  These  fees  are  in 
addition  to  any  other  fee  categories 
covered  by  the  existing  Ucense. 

However,  in  those  cases  where  a  small 
number  ot' Part  35  licensees  wish  to 
transfer  uhsealed  byproduct  material 
among  themselves,  the  NRC  will 
consider  granting  an  exemption 
pursuant  o  10  CFR  35.19.  10  CFR 
170.31  (fo  Dtnote  2)  specifies  the  fees  for 
such  exer  iption  requests.  For  existing 
Part  35  licensees,  requests  for  an 
exemptioB  under  10  CFR  35.19  are 
subject  tojthe  amendment  fees  specified 
in  10  CFR  170.31.  or  fee  Category  7B  or 
7C,  as  api  licable. 

(2)  Con  ment.  The  NRC  should 
continue  o  permit  Part  33  licensees 
who  are  a  ithorized  to  produce 
radioactiv  a  drugs  to  be  used  only  for 
research  e  icperiments  to  distribute  these 
drugs  to  n  ledical  use  licensees. 

Responi  le.  The  Commission  currently 
permits  si  ch  a  Part  33  licensee  to 
distribute  on  a  limited  basis, 
radioactiv  s  drugs  to  be  used  only  for 
research  e  uperiments  through  a  hcense 
amendme  it  approval  on  a  case-by-case 
basis.  The  Commission  believes  that 
Part  33  lie  jnsees  who  have  been  granted 
this  autha  ity  could  continue  to 
distribute  these  drugs  provided  that  the 
Part  33  lie  msee  complies  with  safety 
requireme  its  specified  in  10  CFR 
32.72(a)(3  .  (a)(4).  and  (c).  Other  Part  33 
licensees  i  ee)cing  this  authority  must 
first  applj)  for  a  license  amendment  and 
receive  an  authorization  for  limited 
distributic  n  pursuant  to  Part  32.  This 
type  of  au  horization  is  subject  to  the 
fees  speci  ied  in  fee  Category  3C  of  tO 
CFR  170.3  I  and  171.16.  As  provided  in 
footnote  1  d)(2)  of  10  CFR  170.31,  there 
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is  an  application  fee  (fee  Category  3C)  to 
add  this  type  of  authorization.  Upon  " 
issuance  of  the  license  amendment 
adding  this  authorization,  the  licensee' 
will  be  assessed  the  Ucensing  and         K^ 
inspection  fees  in  fee  Category  3C  of  10 
CFR  170.31  and  the  annual  fees  in  fee 
Category  3C  of  10  CFR  171.16.  These 
fees  are  in  addition  to  any  other  fee 
categories  covered  by  the  existing 
license. 

Section  32.72(a)(4).    ^ 

There  were  nimierous  comments 
addressing  the  labeling  requirements. 
These  comments  and  NRC's  responses 
are  summarized  below. 

(1)  Comment.  Several  commented 
stated  that  the  NRC  has  no  legal^^ 
jurisdiction  over  drug  labeling  amj^ 
should  not  require  drug  labeling 
because  it  is  regulated  by  the  FDA. 
Another  commenter  supported  the 
proposed  labeling  requirements  and 
stated  that  its  facifity  has  already 
included  all  infotrilation  specified  in  the 
proposed  rule. 

Response.  The  Commis»Qn  has  broad 
authority  under  sections  81  anlt-r6l  of 
the  Atomic  Energjfect.  as  amended, 
including  authority  to  establish  by  rule, 
regulation,  or  order,  such  standards  and 
instructions  to  govern  the  possession 
and  use  of  byproduct  material. 
Therefore,  the  Commission  has 
jurisdiction  to  require  labeling  of 
radioactive  drugs  containing  byproduct 
material  and  is  currently  requiring  that 
specific  information  be  included  on 
labels. 

The  Commission's  labeling 
requirements  are  not  intended  to 
duplicate  FDA  requirements,  but  are 
intended  to  provide  information  related 
to  radiation  safety.  These  labels  are 
needed  for: 

(i)  Hospital  workers  to  ensure  that  the 
radioartive  drug  is  the  correct  drug  and 
the  correct  dosage;  and 

(ii)  Transport  woricers  to  identify  the 
contents  of  a  vial,  container,  or  package, 
and  to  take  appropriate  actions  in  the 
event  of  any  transportation  accident. 

(2)  Comment.  It  would  be  ver\'  costly     ' 
to  have  inspectors  check  12  million 
drug  labels.  The  commenter  believes 
that  this  activity  would  be  entirely  cost- 
ineffective. 

Response.  The  modifications  to 
current  §  32.72(a)(4)  are  intended  to 
clarify  the  existing  labeling 
,  requirements,  except  for  the  addition  of 
"time  of  assay."  Thus,  the  Commission 
believes  that  licensees  will  not  incur 
significant  additional  o&st  associated 
with  these  modifications.  In  terms  of 
inspections,  the  NRC  inspectors  do  not 
check  the  label  of  every  container  or 
package  of  a  radioactive  drug.  They  may 


conduct  spot  checks.  Thus,  there  will 
not  be  a  significant  cost  for  NRC 
inspectors  either. 

(3)  Comment.  The  syringe  label 
should  not  be  limited  to  the  clinical 
procedure.  On  the  other  hand,  it  is 
unnecessary  to  Inquire  that  the  label,  or 
the  leaflet  or  brochure  that  accompanies 
the  radioactive  drug,  contain  all  of  the 
statements  specified  in  the  proposed 
rule. 

Response.  The  regulatory  text  in  this 
section  states:  "hi  addition,  the  label  for 
the  syringe  or  syringe  radiation  shield 
must  also  contain  the  chnical  procedure 
to  be  performed  or  the  patient's  or  the 
human  research  subject's  name."  Thus, 
the  clinical  procedure  is  an  additional 
item  but  not  the  only  item  on  the  label. 

Regarding  the  statements  that  must  be 
included  in  the  leaflet  or  brochure,  the 
Commission  believes  these  statements 
are  necessary  because  they  serve  as 
warnings  to  individuals  who  are  not 
authorized  to  use  the  byproduct 
material.  However,  the  statement  that 
"other  regulatory  approvals  may  be 
required"  has  been  deleted  because  this 
concern  is  alre^y  covered  by  10  CFR 
35.7. 

(4)  Comment.  It  is  unclear  as  to  the 
legal  origin  of  the  statement  that  "NRC's 
labeling  requirements  are  indep^dent 
of  requirements  of  the  U.S.  Food  and 
Drug  Administration  (FDA)." 

Response.  This  comment  quotes  tlie 
last  sentence  of  §  32.72(a)(4)  of  the 
proposed  rule,  stating  that:  "NRC's 
labeling  requirements  are  independent 
of  requirements  of  the  U.S.  Food  and 
Drug  Administration  (FDA)."  This 
comment  appears  to  question  the  NRC's 
statutory  authority  for  the  quoted 
statement.  As  previously  stated  in 
response  to  comment  1  on  §  32.72(a)(4), 
the  NRC's  statutor)-  authority  to  impose 
requirements  with  respect  to  the 
/labeling  of  radioactive  drugs  containing 
Ojyproduct  material  derives  ft-om  its 
authority  under  the  Atomic  Energy  Act 
(primarily  sections  81  and  161b)  to 
regulate  byproduct  material.  The  quoted 
sentence  makes  it  clear  that  NRC's 
labeling  reqhirements  are  separate  from 
the  labelingVequirements  of  FD.\. 

Section  52.72(b) 

There  were  several  comments 
concerning  this  paragraph.  These 
comments  and  the  NRC's  responses  are 
discussed  below. 

(1)  Comment.  The  phrase  "within  30 
■  days  of  the  date"  used  in  the  proposed 
§  32.72(b)(3)  is  confusing  and  should  be 
replaced  with  'no  later  than  30  days 
after  the  date." 

Response.  The  Commission  agrees 
with  the  comment.  The  final  rule  text 
has  been  modified  accordingly. 


(2)  Comment.  In  the  preamble  of  the 
proposed  rule  discussing  proposed 

§  32.72(b)(3),  the  use  of  the  phrase 
"individual's  character"  in  determining 
,  whether  the  individual  should  be 
approved  as  an  authorized  nuclear 
pharmacist  appears  inappropriate. 

Response.  The  NRC  disagrees  with 
this  comment.  Under  sections  182  and 
183  of  the  Atomic  Energy  Act,  the 
Commission  has  broad  authority  over 
the  scope  of  license  applications  and  the 
terms  of  hcenses.  Section  182(a) 
includes  the  authority  to  require,  by  rule 
or  regulation,  such  information  as  the 
Commission  determines  necessary  to 
decide,  among  other  things,  the 
technical  and  other  qualifications  of  the 
appUcant  as  the  Commission  may  deem 
appropriate,  as  well  as  the  applicant's 
character:  Therefore,  in  determining 
whether  to  grant  a  license  or  hcense 
amendment,  or  approve  an  individual  to 
perform  licensed  activities,  the  NRC  can 
consider  the  past  performance  and 
character  (which  may  include  activities 
involving  improper  or  illegal  practices) 
of  the  license  applicant,  the  hcensee,  or 
the  individual  who  is  to  perform 
licensed  activities.  An  individual 
occupying  the  position  of  a  physician 
authorized  user  or  authorized  nuclear 
pharmacist  has  the  potential  to  affect 
the  public  health  and  safety. 
Accordingly,  it  would  be  appropriate  for 
the  NRC  to  consider  information 
relating  to  that  individual's  "character." 

(3)  Comment.  If  an  authorized  nuclear 
pharmacist  decides  not  to  seek 
recertification  as  a  Board  Certified 
Nuclear  Pharmacist,  would  the 
individual  lose  the  authorized  nuclear 
pharmacist  status? 

Response.  No.  If  an  individual  gained 
authorized  nuclear  pharmacist  status 
based  on  board  certification  and    " 
decided  not  to  seek  recertification.  this 
individual  may  continue  to  work  as  an 
authorized  nuclear  pharmacist  provided 
this  individual  continues  to  be 
identified  as  an  authorized  nuclear 
pharmacist  on  a  Commission  or 
Agreement  State  license  or  on  a  permit 
issued  by  a  Commission  or  Agreement 
State  licensee  of  broad  scope. 

(4)  Comment.  Would  the  scope  of 
■grandfathering"  extend  i)eyond  the 

initial  transition  period? 

Response.  The  Commission  bolievos  it 
is  not  necessary-  to  limit  the 
"grandfathering"  provision  to  a  definite 
period  after  the  effective  date  of  this 
final  rule.  Therefore,  there  is  no  time 
limit  for  the  "grandfathering"  provision. 

Section  32.72(c) 

There  were  several  comments 
concerning  instrumentation.  Those 


comments  and  the  NRC's  responses  are 
discussed  below. 

[\)  Comment.  The  proposed 
requirements  for  finearity  and  geometry' 
tests  are  not  consistent  with  methods  of 
assaying  alpha  or  beta  emittera.  such  as 
liquid  scintillation  counting. 

Response.  The  regulatory  text 
includes  the  phrase  "as  appropriate  for 
the  use  of  the  instnmient."  Therefore,  if 
linearitj^r  geometry  tests  are  not 
appropriate  for  an  instrument,  the  tests 
are  not  required. 

(2)  Comment.  The  regulation  does  not 
require  medical  use  licensees  to 
measure  the  activity  of  a  unit  dosage  of 
an  alpha-  or  a  fteta-emitting 
radionuchde.  This  provision  should 
also  apply  to  comiMrcial  nuclear 
pharmacies. 

Response.  Section  35.52(a)  wiU 
exempt  a  medical  use  licensee  from 
measuring  the  alpha-  or  beta-activity  of 
a  unit  dosage,  if  tl|p  hcensee  obtains  that  ■ 
unit  dosage^  fh)m  a  commercial  nuclear 
pharmacy.  This  exemption  is  acceptable 
because  §  32.72(c)  will  require  the 
commercial  nuclear  pharmacy  to 
measure  that  activity  before  (hspensing     "" 
the  radioactive  drug.  Commercial 
nuclear  pharmacies  would  be  required 
to  measure  the  alpha-  or  beta-activity  of 
a  unit  dosage  because,  otherwise,  it " 
might  not  be  measured  by  anyone. 
Therefore,  this  provision  cannot  be 
applied  to  commercial  nuclear 
pharmacies. 

Authorized  Nuclear  Pharmacist 

There  were  several  comments  i 

concerning  this  definition.  These 
comments  and  the  NRC's  responses  are 
summeirized  below. 

(1)  Comment.  This  definition  uses  the 
phrase  "a  permit  issued  by  a 
Commission  or  Agreement  State  specific 
licensee  of  broad  scope."  Is  there  a 
standard  format  for  this  permit?  } 

Response.  The  Commission  does  not 
require  Ucensees  of  broad  scope  to  use 
a  standard  format  for  a  permit.  The 
format  for  this  permit  may  varj'  from  ' 
one  licensee  to  another. 

(2)  Comment.  The  word  "or"  should 
be  inserted  between  the  first  and  second 
paragraphs  of  this  definition. 

Response.  It  is  an  acceptable 
"regulatory  drafting  convention  that  for  .i 
sentence  with  multiple  independent 
conditions,  only  one  "or"  is  necessary 
between  the  last  condition  and  the 
previous  condition  to  indicate  that 
satisfying  any  one  of  the  conditions  is 
acceptable.  Because  this  definition  has 
three  indepenaent  conditions,  an  "or" 
between  the  first  and  the  second 
condition  is  not  necessary. 


t 
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Authorized  User 

Comment  Ther6  were  several 
comments  concerning  the  use  of  the 
phrase  "individual's  character"  in  the 
preamble  of  the  proposed  rule.  The 
commenters  stated  that  the  use  of  the 
phrase  "individual's  character"  appears 
inappropriate  in  considering  whether 
the  individual  should  be  approved  as  an 
authorized  user. 

Response.  For  the  same  reaso ift  as  set 
forth  in  response  to  comment  (2)  of 
§  32.72(b),  the  Commission  disagrees 
with  the  comment. 

Medical  Use 

There  were  several  domments 
concerning  the  addition  of  human 
research  subjects  in  the  definition  of 
medical  use.  These  comments  and  the 
NRC's  responses  are  summarized  below. 

(1)  Comment.  By  including  human 
research  subjects  under  "medical  care." 
it  is  implied  that  a  physician  may  be 
allowed  to  deliver  any  radiation  dose  to 
a  human  research  subject  if  the 
physician  can  convince  the  local  IflB 
that  the  dose  is  warranted.  Also,  the 
concept  of  implying  that  human 
research  subjects  can  be  considered  as 
patients  may  cause  difficulty  because 
there  are  separate  laws  and 
considerations  for  each  group. 

ResponS^.  The  definition  under 
discussion  is  "medical  use."  not 
"modical  care."  The  term  "medical  lise" 
is  specifically  defined  for  the  purpose  of 
identifying  a  class  of  uses  involving 
byproduct  material  that  is  regulated  by 
the  Commission.  By  using  the  term 
"patients  or  human  research  subjects'" 
in  connection  with  a  requirement,  the 
Commission  states  that  the  requirement 
applies  to  both  patients  and  human 
research  subjects.  The  Commission  does 
not  intend  to  imply  that  a  humaji 
rosearch  subject  can  be  considered  as  a 
patient,  nor  docs  the  Commission 
intend  to  imply  that  a  physician  may 
deliver  any  radiation  dose  to  a  human 
research  subject,  withoc*  appropriate 
approval. 

The  Commission  recognizes  that  there 
tirn  separate  medical  or  pharmacy  laws 
and  considerations  governing  human 
research  subjects  and  patients.  However, 
the  Commission  has  determined  that  the 
radiation  safety  requirements  in  its 
regulations  that  are  designed  to  protect 
patients  from  radiological  hazards  are 
equally  applicable  to  human  research 
subjects. 

(2)  Comment.  Thero  could  Ik;  some 
difficulty  when  applying  the  quality 
management  program  t(j  human 
restiarch  subjects.  AJso.  annual  review 
</f  human  use  studies  is  redtmdant  of 

I  n.\  regulations. 


Response.  The  quality  management 
program  (QMP)  applies  only  to  reseatrch 
procedun  s  using  quantities  of 
byproduc  material  specified  in 
§  35.32(a)  1).  However,  because  most 
..Research  procedures  use  quantities  of 
byprodu<i  material  that  are  less  than 
those  spe^fied  in  §  35.32,  the  C^^ 
would  noj  be  required  for  these  research 
procedure. 

The  review  specified  in  §  35.32(b) 
applies  oqly  to  human  research 
procedure^  for  which  writtei)  diiBi-tl^s 
are  required.  The  review  includes 
evaluatioi  of  a  representative  sample  of 
administr  tions.  recordable  events,  and 
misadmin  strations,  to  verify 
compliant  e  with  the  QMP.  These 
evaluatioi  s  are  specifically  related  to 
the  requir  tments  in  the  Commissions's 
regulation  5.  which  are  not  redundant  of 
FDA  regu  ations. 

Section  3!  .6    Provisions  for  Research 
Involving  ^uman  Subjects 

In  the  p  eamble  of  the  proposed  rule^ 
the  Comm  ission  solicited  public 
comment  pn  the  niunber  and  type  of 
research  activities  which  would  not  be 
funded  by  another  Federal  agency 
which  has  adopted  the  Federal  Policy 
and  whicl  would  require  a  license 
amendme  it  under  the  proposed  rule. 
No  commi  snts  on  the  number  and  type 
of  such  ro  earch  activities  were 
received. 

Also,  th  i  Commission  solicited  public 
comment  )n  whether  it  should  broaden 
or  narrow  its  focus  to  require 
compliant  e  with  all  or  none  of  the 
provisioni  of  the  Federal  Policy  or 
equivalen  license  conditions.  The 
Commissi  )n  stated  that  in  making  these 
comment: .  consideration  should  be 
given  to  U  e  fact  that  all  radiation  safety 
.provision)  of  10  CFR  part  35  would  be 
made  app  icable  to  research  involving 
human  supjects.  Several  comments  were 
received  related  to  this  topic.  These 
comments  and  the  NRC's  responses  are 
summariz  id  below. 

(1 )  Com  nent.  Omit  all  regulation  of 
human  re!  earch  with  radioactive 
material  b  ;cause  the  FDA  handles  this    ^ 
very  nicci  '. 

Respom  e.  The  Commission  cannot 
omit  all  SI  ch  regulation  because  it  has 
the  re,spor  sibility  for  ensuring  adequate 
prott!ction  of  public  health  and  safety 
related  to  he  use  of  byproduct  material, 
including  uses  involving  human 
research  s  ibjects. 

In  view  if  the  fact  that  this  finil  rtile 
would  spe  trificaUy  permit,  in  certain 
circumstai  icesl.  »RC  licensees  to  use 
radioactiv  ;  drugt  containing  Ijyproducl 
material  f(  r  research  involving  human 
subjects,  t  ic  Commission  has  the 
responsib  ity  to  address  the  protection 


of  the  rights  of  those  human  subjects.  At 
a  minimum,  this  final  rule  requires  NRC 
licensees  who  conduct  such  research  to 
obtain  the  informed  consent  of  the 
human  research  subjects  and  the  prior 
review  and  approval  of  an  IRB,  within 
the  meaning  of  the  Federal  Policy  for 
the  Protection  of  Human  Subjects.  These 
requirements  apply  whether  or  not  the 
research  is  conducted,  funded, 
supported,  or  regulated  by  another 
federal  agencji which  has  implemented 
this  Federal  Policy  or  is  approved  by  the 
amendment  of  an  NRC  license. 
However,  NRC  licensees  whose  human 
research  is  covered  by  the  Federal 
Policy  as  adopted  by  another  federal 
agency,  may  conduct  such  research 
without  prior  NRC  approval.  In  this 
way.  the  provisions  of  this  rule  arc 
designed  to  avoid  duplication  of  the 
regulations  of  other  federal  agencies 
which  have  adopted  the  Federal  Policy, 
including  the  FDA. 

(2)  Comment.  The  NRC  should  laJcc  • 
steps  to  ensure  that  all  provisions  of  tne>" 
Federal  Policy  for  the  Protection  of      v 
Human  Subjects  are  met. 

Response.  The  basic  safety  objectives 
and  ethical  principles  of  the  Federal 
Policy  will  be  met  by  requiring  licensees 
to  obtain  the  informed  consent  of  the 
human  research  subjects  and  prior 
approval  by  an  IRB.  However,  some 
provisions  of  the  Federal  Pohcy  are  not 
directly  applicable  to  the  Commission's 
oversight  of  its  licensees,  such  as  the 
"Use  of  Federal  Funds,"  "Evaluations  of 
Proposals  for  Research  to  be  Conducted 
or  Supported  by  a  Federal  Department 
or  Agency."  and  "Early  Termination  of 
Research  Support."  Therefore,  NRC 
does  not  need  to  take  steps  to  ensure     , 
that  all  provisions  are  met. 

On  the  other  hand,  the  proposed  rule 
did  not  explicitly  state  that  the  required 
informed  consent  and  IRB  approval 
must  be  in  accordance  with  the 
provisions  of  the  Federal  Policy  for  the 
Protection  of  Human  Subjects. 
Therefore,  a  phrase  "in  accordance  with 
the  meaning  of  these  terms  as  defined 
and  described  in  the  Federal  Policy  for 
■  the  Protection  of  Human  Subjects"  has 
been  added  to  the  text  of  the  final  nde 
to  clarify  this  point. 

There  were  comments  concerning  the 
addition  of  "human  research  subjects" 
in  the  definition  of  "medical  use"  and 
the  broadening  of  the  quality 
management  program  to  include  human 
research  subjects.  These  comments  and 
NRC's  responses  are  summarized  in  the 
discussion  of  the  definition  of  "medical 
use"  under  §  35.2. 

Section  35.14    Notification 

Comment.  Several  commenters  stated 
that  the  phrase  "within  .'JO  days  of  the 
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date"  in  the  proposed  §  32.72(b)(3)  may 
be  misinterpreted  and  suggested  that  a 
new  phrase  "no  later  than  30  days  after 
the  date"  should  be  used. 

Response.  See  response  to  comment 
(1)  of  section  32.72(b). 

Section  35.22    Radiation  Safety 
Committee 

Comment.  There  were  two  comments 
concerning  this  section.  One  commenter 
agreed  with  the  proposed  change.  The 
other  commenter  stated  that  the 
proposed  change  was  not  warranted 
because  the  Radiation  Safety 
Committees  (RSC)  are  overburdened  by 
other  duties. 

Response.  The  Commission  believes 
that  it  is  important  for  the  RSC  to  review 
the  training  and  experience  of 
authorized  users  and  authorized  nuclear 
pharmacists  and  to  approve  or 
disapprove  any  such  individuals 
because  this  review  and  the  approval  or 
disapproval  by  RSC  is  a  key  factor  in  the 
program  to  ensure  radiation  safety. 
FiuQiermore,  existing  regulations 
already  require  the  RSC  to  perform  such 
review  and  approval  or  disapproval  of 
authorized  users.  Radiation  &fety 
Officers,  and  teletherapy  physicists.  By 
adding  authorized  nuclear  pharmacists 
to  the  review  and  approval  or 
disapproval  process  of  the  RSC,  the 
Commission  does  not  believe  that  a 
significant  burden  will  be  added  to  the 
RSCs  responsibilities  because  it  is 
expected  that  a  relatively  small  number 
of  authorized  nuclear  pharmacists  will 
be  included  in  Part  35  licenses. 

Section  35.25    Supervision 

Comment.  Several  commenters  stated 
that  this  section  should  not  be  so      ^ 
restrictive  and  that  instructions  to 
workers  can  only  be  provided  by  the 
supervising  individuals.  These 
commenters  suggested  that  the    . 
provision  for  instructing  workers  may 
be  delegated  to  other  qualified 
individuals.  Similarly,  they  suggested 
that  periodic  review  of  the  work  of  the 
supervised  individuals  may  also  be 
delegated  to  other  qualified  individuals. 

Response.  The  Commission  agrees 
that  the  workers  may  be  instructed  by 
the  licensee,  the  supervising 
individuals,  or  other  qualified 
individuals  as  long  as  the  instructors  are 
knowledgeable  about  the  ^Jbject  areas. 
The  regulatory  text  has  been  revised  to 
indicate  that  although  the  licence  may 
delegate  these  tasks  to  other  quaafied 
individuals,  the  licensee.retains/{he 
responsibility  for  instructing  wofk^rs. 

However,  the  requirement  for 
periodically  reviewing  the  work  of 
supervised  individuals  remains  with  the 
supervising  authorized  nuclear 


pharmacist  or  physician  authorized 
user.  The  Commission  beUeveis  that  the 
supervising  individual  is  in  a  better 
position  to  review  the  work  than 
another  individual. 

Section  35.27    Visiting  authorized  user. 

Comment.  One  commenter  suggested 
that  this  section  should  be  retained.  The 
commenter  stated  that  the  paperwork 
associated  with  the  proposed 
notification  (§  35.14)  would  be  unduly 
burdensome  for  temporary  authorized 
users  who  provide  coverage  during 
another  authorized  user's  vacation  or 
sickness. 

Response.  The  Commission  disagrees 
with  the  commenter.  When  allowing  a 
temporary  authorized  user  to  work,  the 
licensee  does  not  need  to  notify  the  NRC 
each  time  that  the  individual  provides 
coverage  during  another  authorized 
user's  vacation  or  sickness.  Under  the 
notification  requirement  (§  35.14),  the 
Ucensee  needs  to  notify  the  NRC  no 
later  than  30  days  after  the  date  the 
licensee  permits  the  individual  to  work 
as  a  temporary  authorized  ifser.  The 
next  notification  is  when  that  in^vidual 
permanently  discontinues  as  a 
temporary  authorized  user.  A 
notification  is  not  required  during  each 
period  of  coverage  between  the 
beginning  and  the  termination  of  the 
service  of  the  temporary  authorized 
user.  "This  notification  procedure  also 
applies  to  a  temporary  authorized 
nuclear  pharmacist.  Thus,  this  section 
has  been  removed. 

Section  35.50    Possession,  Use,. 
Calibration,  and  Checks  of  Dose 
Calibrators. 

Several  comments  were  received  *      • 
related  to  this  section.  These  comments 
and  NRC's  responses  are  summarized 
below. 

(1)  Comment.  The  proposed  phrase 
"over  the  range  of  its  use  between  the     • 
highest  dosage  that  will  be  administered 
to  a  patient  or  human  research  subject 
and  1.1  megabecquerels  (30 
microcuries)"  should  be  clarified.  "Over 
the  range  of  its  use"  could  mean    > 
between  the  highest  and  lowest  dosages 
that  vkrill  be  administered;  the  lowest 
dosage  may  not  be  1.1  megabecquerels. 

Response.  The  Commission  agrees 
with  the  comment.  The  final 
amendment  will  be  modified  to  delete 
the  phrase  "over  the  range  of  its  use." 

(2)  Comment.  Linearity  tests  for  a 
dose  calibrator  should  cover  the  range 
fi-om  the  highest  patient  dosage  to  the 
lowest  patient  dosage  that  will  be 
administered  by  a  Ucensee.  The  lowest 
dosage  could  be  in  millicurie  quantities 
for  many  licensees.  Thus,  it  is  not 


necessary  to  test  linearity  to  1.1 
m^abecquerels  (30  microcuries). 

Response.  The  intent  of  changing  the 
lower  Umit  of  the  linearity  tests  from  10 
microcuries  to  30  microcuries  is  to 
conform  with  the  requirements  of  the 
QuaUty  Management  Program  (§  35.32) 
and  to  relieve  a  minor  burden  for 
measuring  activities  between  10  and  30 
microcuries  without  reducing  radiation 
safety.  To  go  beyond  this  by  changing 
this  limit  to  the  lowest  patient  dosage 
would  have  ramifications  on  the 
constancy  checks,  accuracy  tests,  and 
recordkeeping  requirements  (i.e., 
§§  35.50(b)(1),  (b)(2).  and  (b)(3);  and 
35.53(a).  (b),  and  (c)(3)).  Therefore, 
deleting  this  specific  lower  limit  is 
bevond  the  scope  of  this  rulemaking. 

(3)  Comment.  In  expressing  the  units 
in  both  English  units  and  SI  units. 
English  tmits  should  be  first,  followed 
by  SI  units  in  parentheses.  Also,  is  there 
any  scientific  rationale  for  the  precision 
implied  by  1.1  mBq,  instead  of  using  1 
mBq? 

Response.  The  Commission  published 
a  policy  statement  entitled  "Conversion 
to  the  Metric  System"  (57  FR  46202; 
October  7, 1992).  This  policy,  statement 
specifies  that  the  first  imit  will  be  in  the 
SI  unit  with  the  English  unit  shown  in 
brackets.  In  terms  of  significant  digits, 
the  implied  uncertainty  for  30 
microcuries  is  somewhere  between  29 
and  31  microcuries  and  for  1.1  mBq  is 
somewhere  between  1.0  and  1.2  mBq.  If 
1  mBq  is  used,  the  implied  precision 
would  be  less.  Therefore,  1.1  mBq  has 
been  retained  in  the  final  rule. 

Section  35.52    Possession,  Use, 
Calibration,  and  Checks  of 
instnmientation  to  measure  dosages  of 
alpha-  or  beta-emitting  radionuclides. 

There  were  several  comments 
concerning  this  section.  These 
comments  and  the  NRC's  responses  are 
discussed' below. 

(1)  Comment.  The  proposed 
requirements  for  linearity  and  geometry 
tfests  are  not  consistent  with  methods  of 
assaying  alpha  or  beta  emitters,  such  as  - 
liquid  scintillation  counting. 

Response.  The  regulatory  text 
iQcludes  the  phrase  "as  appropriate  for 
the  use  of  the  instrument."  Therefore,  if 
linearity  or  geometry  tests  are  not 
appropriate  for  ap  instrument,  the  tests 
are  not  required. 

(2)  Comment.  Does  the  term  "unit 
dosage"  include  a  vial  that  contains 
multiple  dosages? 

Response.  A  unit  dosage  can  be  either 
a  pre-filled  syringe  or  a  vial  that 
contains  a  prescribed  dosage  for  a 
patient  or  a  human  research  subject. 
Thus,  a  vial  containing  multiple  dosagi-s 
is  not  a  unit  dosage. 
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(3)  Comment  In  some  cases,  it  may 
not  be  practical  to  order  an  exact  unit 
dosage  bel^r^the  administratioa  to  a 
patient  or  human  research  subject.  For 
example,  the  size  of  a  brain  cyst  is 
determined  during  surgery  and  a  precise 
dosage  cannot  be  prescribet^before  the 
operation. 

Response.  In  this  example,  an 
estimated  unit  dosage  must  Grst  be 
ordered  from  the  nuclear  pharmacy. 
After  the  physician  authorized  user 
determines  the  precise  dosage  needed 
for  the  individual,  the  licensee  may  use 
either  voliune  or  weight  to  draw  the 
precise  dosage  bom  the  vial.  The  use  of 
volume  or  weight  for  drawing  a  smaller 
dosage  from  a  vial  containing  an 
estimated  dosage  is  acceptable  because 
that  vial  contains  only  the  estimated 
dosage  for  one  individual.  Thus,  even  if 
an  error  is  made,  the  maximiun  error 
would  be  limited  to  the  estimated 
dosage. 

(4)  Comment.  When  drawing  a  dosage 
from  a  vial  containing  multiple  dosages, 
a  licensee  should  be  allowed  to 
determine  the  dosage  by  using  volume 
and  a  measuren\pnt  relative  to  some 
standard. 

Response.  Relative  measurement  of 
the  alpha-  or  beta-activity  of  a 
radioactive  drug  could  be  inaccurate  fbr 
a  variety  of  reasons,  including 
inconsistent  placement  of  the  vial  in  the 
instrument's  chamber.  Without  specific 
details  of  the  procedure  for  this  relative 
measurement,  the  accuracy  of  the 
measurement  is  unknown.  Therefore, 
the  proposed  method  of  using  volume 
and  a  measurement  relative  to  some 
standard  cannot  be  generically  accepted. 

However,  if  a  medical  use  licensee 
would  like  to  propose  a  specific  set  of 
procedures  for  a  relative  measurement 
of  a  particular  isotope  that  would 
•  provide  acceptable  accuracy,  the 
licensee  may  apply  for  a  license 
amendment  on  a  case-by-case  basis. 

Section  35.53    Measurement  of  Dosages 
of  Unsealed  Byprodvict  Material  for 
Medical  Use 

Thore  were  some  comments 
conceniyig  measurements  of  dosages. 
These  comments  and  NRC's  responses 
have  been  discussed  under  §  35.52. 

Section  35.100    Use  of  Unsealed 
Byproduct  Material  for  Uptake. 
Dilution.  ai\d  Excretion 

There  were  several  comments 
^  concerning  this  section.  These 

comments  and  the  NRCs  responses  are 
(!  iscussed  below. 

( 1 )  Comment.  The  NRC  should 
<;n!itinue  to  permit  medical  use 
licensees  to  share  a  nuclear  pharhiacy 
-v.iihout  requiring  a  Part.^2  lijccnse. 


Responsi  f.  See  response  to  comment  1 
(1)  of  secti(  m  32^2(a)(2). 

(2)  Comi  wnt.  Section  35.100  should 
be  modifiei  I  to  allow  a  medical  use 
licensee  toiobtain  a  radioactive  driig 
only  for  research  purposes  from  those 
Part  33  lic^sees  who  are  authorized  to 
manufacti^e  and  distribute  radioactive 
drugs  to  bel  used  only  for  research 
experiments. 

Response.  The  Commission  currently 
permits  a  pArt  33  licensee  to  distribute, 
on  a  limitep  basis,  radioactive  drugs  to 
be  used  only  for  research  experiments 
through  lioense  amendment  approvals 
on  a  case-by-case  basis.  As  discussed  in 
the  responfe  to  comments  on  10  CFR 
32.72(aM2)l  Part  33  Ucensees  seeking 
this  authonty  mu$l  first  obtain  a  license 
amendmer  t  and  receive  an 
authorizati  on  for  Umited  distribution 
pursuant  t  >  Part  32.  Therefore,  it  is  not 
necessary  o  modify  §  35.100  because  it 
will  allow  nedical  use  Ucensees  to 
receive  rac  toactive  drugs  from  a  Part  33 
licensee  au  tluM-ized  iar  limited 
distributio  i. 


Section  35 
Dilution, 


910 ,  Training  for  Uptake, 
Excretion  Studies 


aid 

Comment.  One  commenter  stated  that 
the  proposed  amendment  to  this  sectioQ 
would  imp  os^severe  restrictions  on 
basic  bumi  m  research.  The  commenter 
further  stai  ed  that  researchers  who 
desire  app  oval  to  administer 
radioisoto]  les  for  one  or  two  basic 
studies  in  mmans  and  who  are  not 
preparing  i  o  become  nuclear  medicine 
physicians ,  will  not  meet  these  strict 
criteria. 

Respons  t.  Under  the  NRC's  existing 
regulatory  ramework,  administering 
byproduct  ooaterial  to  a  patient  or  a 
human  res  sarch  subject  must  be  done  by 
a  physiciali  authorized  user  or  by  an 
individual  under  the  supervision  of  a 
physician  luthorizcd  user.  The  use  of 
the  term  "  latient  or  human  research 
subject"  ii  this  section  is  to  clarify  that, 
if  a  rcsean  ler  intends  to  conduct  basic 
studies  us  ng  human  subjects  involving 
byproduct  material,  it  is  necessary  to 
have  a  ph]  sician  authorized  user 
provide  su  lervisioo  so  that  the 
researcher  may  administer  byproduct 
human  research  subjects, 
existing  regulatory  position 
lot  been  changed  by  this 


material  tc 
This  is  an 
and  it  has 
rulemakin  ;. 


Section  35|930 

Thcra 
Material 


Commei  t. 
the  ccrtifijjation 
Osteopath 
should  be 


UMI 


Training  for 
peutfc  iistt  of  Unsealed  Byproduct 


One  commenter  stated  that 
by  the  American 
c  Board  of  Radiology  (AOBR) 
"ecognized  in  all  applicable 
sections  iH  10  CFR  Part  35.  Under  the 


existing  regulations,  the  Commission 
has  recognized  AOBR  in  §§  35.910. 
35.920.  2».940,  35.950.  and  35.960.  but' 
not  in  §3^.300. 

Res^nse.  Following  receipt  of  this 
comment,  the  Commission  requested 
additional  information  frmn  AOBR 
concerning  training  and  certification 
criteria  for  therapeutic  use  of  unsealed 
byproduct  material.  After  reviewing 
supporting  documents  provided  by  the 
AOBR,  the  Commission  has  determined 
that  the  certification  of  AOBR  is 
equivalent  to  the  certification  of 
American  Board  of  Radiology  ( ABR).        > 
Therefore,  recognition  of  certification  by 
AOBR  has  been  added  in  §  35.930  of 
this  final  rule  for  certification  granted 
after  1984  because  all  candidates 
certified  by  AOBR  since  1984  will  meet 
the  NRCs  training  requirements. 

Section  35.972    Recentness  of  Training 

Comment.  There  were  several 
comments  concerning  whether  the 
recentness  of  training  should  be  5  years 
as  in  the  existing  regulations,  or  7  years 
as  in  the  proposed  rule.  Some 
commenters  fevored  5  years  and  stated 
that  the  clinical  practice  changes  . 

rapidly,  thus.  5  years  is  more 
appropriate.  Other  commenters 
supported  7  years  and  stated  that  5 
years  would  be  burdensome  and  would 
not  ensure  superior  training. 

Response.  The  training  required  in 
Part  35  concerns  radiation  safety 
principles  and  practjces-fqr  the 
protection  of  pubUc  healtlrfcid  safety. 
These  radiation  safety  principles  and 
practices  are  not  expected  to  qhange 
rapidly  with  time.  Therefore,  tJle 
Commission  is  adopting  7  years  because 
this  will  not  reduce  the  level  of 
radiation  protection  provided  to 
workers  and  the  public  but  will  redua? 
the  regulatory  burden  ipposed  on 
licensees. 

Section  35.980    Training  for 
Authorized  Nuclear  niarmacist 

There  were  several  comments 
pertaining  to  this  section.  These 
comments  and  the  NRC's  responses  arc    ■ 
summarized  below. 

(1)  Comment.  The  requirement  for  a 
preceptor  statement  is  unnecessary  and 
is  irrelevant  to  the  mission  of  the  NRC. 
Many  fully  qualified  nuclear 
pharmacists  would  be  excluded  from 
being  an  authorized  nuclear  pharmaci^^ 
by  this  administrative  requirement. 

Response.  The  written  certification 
from  a  preceptor  is  a  necessary  part  of 
the  training  and  experience  criteria. 
Even  though  an  individual  has 
completed  the  required  700  hours  of  tite 
structured  educational  program,  it  is 
still  uncertain  as  to  whether  this  ^, 
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individual  is  cap^le  of  independently 
operating  a  nuclear  pfaaraacy.  Hw 
preceptor's  statament  is  needed  to 
ensure  that  tins  individual  has  adiieved 
the  competency  to  do  so. 

With  respect  to  a  nuclear  pharmacist 
who  is  currendy  cpidified  to  be  an 
authorized  nucdear  pharmacist,  a  new 
section  (§  35.981)  has  bem  added  to 
addisss  this  issue. 

(Z)  Comment.  It  appears  that  the 
proposed  rule  is  leaning  towards  board 
certification  as  tiie  only  available 
avenue  open  to  a  nuclear  pharmacist 
desiring  to  be  recognized  as  an 
authorized  nuclear  pharmacist  in  the 
near  future. 

Hes/Tonse.  There  are  ofther  available 
avenues  lor  a  qualified  individual  te  be 
recognized  as  an  authorized  nuclear 
pharmacist.  Other  avenues  include:  (i) 
Meeting  the  tevining  criteria  and 
cAitainin^  a  preceptor  statement  from  an 
authorized  nuclear  pharmacist;  or  (if) 
Meeting  the  "grandlBthering"  provisions 
as  specified  in  §  35.981  of  this  final  rale. 

(3j  Comment.  Whether  an  individual 
is  qualified  as  an  authorized  nuclear 
pharmacist  should  be  based  on 
education  and  training,  net  just  based 
on  BPS  certification. 

Response.  The  Commission  agrees 
that  qualification  as  an  authorized 
nuclear  pharmacist  should  be  based  on 
training  and  experience.  This  final  rule 
provides  severed  ways,  including  BPS 
certification,  to  achieve  authorized 
nuclear  pharmacist  status,  all  of  wbic^ 
include  a  minimiun  level  of  training  and 
experience.  The  various  ways  to  achieve 
this  status  are  provided  in  §§  35.980  and 
35.981. 

(4)  Comment.  It  is  imperative  lliat 
training  programs  be  monitored  by 
appropriate  independent  oversight 
processes  (e.g., -American  Council  on 
Pharmaceutical  Education  in  the  case  of 
pharmacy). 

Response.  The  Conunissiou  agrees 
that  it  could  be  iiseful  for  a  training 
program  to  be  monitored  by  an 
independent  oversight  group.  In 
addition,  the  Commission  encourages 
voluntary  oversight  by  an  independent 
group  such  as  a  professional  association. 
However,  given -the  oversight  roles  of 
the  preceptor  and  the  Radiation  Safety 
Committee,  fhe  Commission  does  not 
see  a  need  to  incorporate  such  a 
requirement. 

•(5)  Comment.  If  an  authorized  nuclear 
pharmacist  decides  not  to  seek 
recertification  as  a  Board  Certified 
Nuclear  Pharmacist,  would  the 
indi.vidual  lose  the  authorized  nuclear 
pharmacist  status? 

Response.  See  Jesponse  to  comment 
(3)  of  §  32.72(b).      • 


(6)  Ceuninent.  It  appears  that  the  NRC  ^ 
desires  to  make  "auiboriaed  nuclear 
pharmaciat"  status  availri>le  only  to 
those  pharmacists  who  are  engaged  in 
active  clinical  practioe  settings.  This 
status  diould  Be  ako  available  to 
quidified  nuclear  pharmacists  working 
in  facilities  other  than  nUnirail  pracUoe 
settings,  sudi  as  in  the  research 
laboratories  or  academic  settings. 

Response.  An  authorized  nuclear    ' 
pharmacist  who  meets  die  t«riping 
requirements  as  specified  in  §  35.980 
should  be  competent  to  independently 
operate  a  nuclefu-  pharmacy  regardless 
of  the  setting.  When  there  is  a  need  for 
an  authorized  nuclear  pharmaoist 
outside  the  clinical  setting,  qualified 
individuals  in  research  Mraratories  or 
academic  settings  may  also  be 
designated  as  authorized  nuclear 
pharmacists. 

(7)  Comment.  Authorized  nuclear 
pharmacist  status  should  be  available  to 
those  individuals  w^o  have  practiced 
radiopharmacy  for  a  long  time  but  Who 
are  not  licensed  pharmacists. 

Respond.  The  Commission  believes 
that  an  individual  should  not  practice 
pharmacy  unless  this  individual  is 
licensed  as  a  pharmacist  by  a  State. 
Thus,  an  authorized  nuc^lear  pharmacist 
must  be  a  hcensed  pharmacist  as 
required  by  §§  35.980  and  35.981. 
However,  an  experienced  individual 
(e.g.,  a  nudlear  demist)  may  contimie  to 
work  in  a  nuclear  pharmacy  under  fte 
pervision  <»f  an  authorized  nttclear 
larmacist  or  a  physician  authorized 

(8)  Comment.  The  Florida  State  Board 
of  Pharmacy  issncs  nuclear  pharmacists 
a  separate  license  based  on  a  review  of 
the  individual's  qualification  by  its 
Nuclear  ^WFBiacy  Committee. 
Additionally,  it  requires  a  mandatory 
12-hour8  per  annum  (rf  continuing 
education  in  a  specific  range  of  topic 
areas  pertinent  to  nuclear  pharmacy 
practice.  With  this  type  of  licensing 
review  process  already  in  place,  hmv 
would  tibe  NRC  consider  applying  this 
towards  its  "iimited  grandfathering" 
process  for  granting  "authorized  nuclear 
pharmacist"  status  to  Florida  nuclear 
pharmacists?  Would  the  Commission 
consider  this  established  Florida 
process  for  piharmacists  as  carrying 
sufficient  weight  which  might  seTve  as 

a  third  aittorauttive  to  its  proposed 
language  ia  10  CFK  35.980? 

Resf>0nse.  Section  35.980  specifies 
that  a  pharmacist  could  be  qualified  as 
an  authorized  nuclear  pharmacist  in  two 
ways:  (i)  Through  BPS  certification:  or 
(ii)  tluough  a  structured  oducationol 
program  and  a  fceccptor's  statemort. 
Because  qualification  as  uti  authorized 
nuciear  pharmacist  depends  primar^y 


cm  tminkig  and  BjqiRianae,  if  Flerida 

meet  eidxar  fij  ar  (h).  ihey  could  quiihfy 
as  authorized  nuclew  pkannacists.  ff 
tbeif  de  not  meet  either  (i)  or  (ii).  &ey 
would  need  either  mote  ^tadning  or 
experience,  er  a  prec^tor's  statement  to 
quaUfy.  Therefore,  there  is  no  benefit  to 
adding  a  third  alternative  to  IQ  CFR 
35.980. 

For  "grandfathering**  an  experi^iccd 
nuclear {>harmacist.  a  new  section 
(§  35.981)  has  been  added  to  the  find 
rule.  This  section  specifies  that  an 
experienced  pharmacist  will  be  given  • 
authorized  uucle.ar  pharmacist  status  if 
the  individual: 

(i)  Is  a  licensed  pharmacist. 

(ii)  Is  currently  working  in  a  nuclear 
pharmacy,  and 

(iii)  Has  completed  a  structured 
educational  program  as  specified  in 
§35.980(br(l). 

A  Tlwida  ficensed  nuclear  pharmacist 
who  is  currently  working  in  a  nuclear  ^^ 
pfearmacy  could  satisfy  the  first  two 
criteria.  However,  the  comment  letter 
did  not  provide  any  information 
regarding  whether  this  individual  meets 
the  third  criterion.  Therefore,  such  a 
nudear  pharmacist  could  qualify  as  an 
authorized  nuclear  pharmacist  if  that 
individual  has  completed  a  structured 
educational  program  that  equals  or 
exceeds  the  requirements  of 
§35.980(l»){11. 

Section  35.981    Tramng  for 
Experienced  Nticiear  Pharmacists 

Comment.  This  section  wras  not 
included  in  Ae  proposed  rule,  but  has 
been  added  to  the  final  rule  in  response 
to  numerous  comments.  The  comments 
suggested  that  the  NRC  should  provide 
a  mechanism  for  "grandfstherir^ 
qualified  nuclear  pharmacists  vho  are 
currently  working  in  hospital-lu;>ed 
nuclear  pharmacies,  similar  to  fhe 
mechatrism  proposed  fQ| 
"grandfathering"  qualified  indinduals 
who  are  currently  working  in 
commercial  nuclear  pharmacies. 

Response.  The  Commission  agrees 
wi^  ^ese  T»roments  because  the 
"ptindfathering'' provisions  should 
apply  regardless  of  whether  a  qualified 
nuclear  pharmacist  is  currently  working 
in  a  commercial  ttuclear  pharmacj'  or  a 
hospital-based  nuclear  pharmacy. 
Thereloire.  Ihis  s«:tton  has  been  added 
to  the  final  nrlt^ 

III.  Discussion  of  Final  Rule  Text 

This  section  discusses  those 
provisions  of  Ac  final  rule  in  wiiich  the 
proposed  rule  language  Iras  been 
modified.  "These  modifications  are  either 
based  on  ipulitic  communts  or  the 
C^RHiussion's  identified  need  to  modify 
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or  clarify  the  rule  language.  Provisions 
in  which  the  final  rule  language  remains 
the  same  as  the  proposed  mle  language 
will  not  be  discussed  in  this  section. 
Referring  to  section  V  entitled  "Text  of 
Final  Rqpiktions"  may  expedite  the 
reader's  understanding  of  ^s 
discussion. 

Section  32.72    Manufacture, 
Preparation,  or  Transfer  for  Commercial 
Distribution  of  Radioactive  Drugs 
Containing  Byproduct  Material  for 
Medical  Use  Under  10  CFR  Part  35  ■ 

Section  32.72(a)(4) 

This  paragraph  contains  one 
modification  of  the  proposed  rule 
language.  The  phrase  "one  label  is 
acceptable  to  NRC  provided  that  it 
contains  all  of  the  information  which 
NRC  requires"  has  been  added  at  the 
end  of  the  last  sentence  of  this 
paragraph.  This  phrase  has  been  added 
to  clarify  that  this  rule  allows  licensees 
to  use  one  label  if  that  label  contains  all 
the  information  specified  in  this  section. 

Section  32.72(b) 

The  proposed  rule  language  has  been 
modified  to  clarify  the  intent  of  t^is 
section.  These  modifications  are 
discussed  below. 

(1)  The  phrase  "a  licensee  described 
-  by  paragraph  (a)(2)(iii)  or  (iv)  of  this 

section"  has  been  moved  from  proposed 
S  32.72(b)(1)  to  the  introductory  phrase 
of  §  32.72(b)  to  clarify  that  this  phrase 
apphes  throughout  paragraph  (b). 

(2)  The  final  rule  text  of  §  32.72(b)(1) 
is  essentially  the  same  as  the  proposed 
(b)(1)  except  that  the  reference  to  the 
definition  of  "authorized  nuclear 
pharmacist"  in  Part  35  has  been  moved 
to  paragraph  (b)(2). 

(3)  A  new  §  35.72(b)(2)  has  been 
added  to  the  final  rule  to  make  clear  that 
there  are  three  different  ways  that  an 
individual  may  qualify  as  an  authorized 
nuclear  pharmacist. 

(4)  A  new  §  35.72(b)(3)  has  been 
added  to  the  final  rule  to  make  clear  that 
the  actions  authorized  in  §  32.72(b)(1) 
and  (2)  are  permitted  in  spite  of  more 
restrictive  language  in  existing  license  * 
conditions  and  to  avoid  the  need  for 
many  license  amendments  in  order  to 
implement  the  Commission's  intentions. 

(5)  The  proposed  §  32.72(b)(2).  which' 
provided  criteria  for  "grandfathering" 
qualified  Part  32  "authorized  users," 
has  been  redesignated  as  §  32.72(b)(4). 
Also,  the  proposed  rule  specified  that  a 
pharmacist  may  be  "grandfathered"  if 
the  individual  is  identified  on  a 
Commission  license  as  an  "authorized 
user"  on  or  before  the  "effective  date" 
of  the  rule;  this  cutoff  date  has  been 
changed  to  the  publication  date  of  the 
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final  r  lie.  This  change  is  needed 
because  the  Commission  believes  that 
"grandfathering"  is  only  appropriate  for 
those  qualified  nuclear  pharmacists  who 
are  "authorized  users"  on  or  before  the 
pubUc  ation  date  of  this^nal  rule. 

(6) '  he  proposed  §  32.72(b)(3).  which 
requir  (s  hcensees  to  provide  certain 
doom  ents,  has  been  redesignated  as 
§  32.7;  (b)(5).  The  final  rule  text  in  this 
paragr  iph  has  been  modified  to  include 
severa  editorial  changes,  including: 

(i)  R  ^placing  the  phrase  "the 
individual's  board  certification,  the 
Ucense,  or  the  permit"  by  the  phrase 
"each  individual's  certification  by  the 
Board  pf  Pharmaceutical  Specialties,  the 
Commission  or  Agreement  State  license, 
or  the  permit  issued  by  a  licensee  of 
broad  Icope"; 

(ii)  Replacing  the  phrase  "within  30 
days  of  the  date"  by  the  phrase  "no  later 
than  3t  days  after  the  date";  and 

(iii)  Adding  "pursuant  to  paragraphs 
(b}(2)(il  or  (b)(2)(iii)"  to  indicate  that  i 
notific  ition  is  not  required  by  paragraph 
(b)(2)(i )  because  a  license  amendment 
is  requ  red. 

Sectioi  35.2    Definitions 

Autl  orized  nuclear  pharmacist. 
Dining  the  public  comment  period,  the 
Comm  ssion  became  aware  that  the 
word  "currently"  is  unnecessary  in  the 
proposed  phrase  "Authorized  nuclear 
pharmi  cist  means  a  pharmacist  who  is: 
(1)  Cur  ently  board  certified  as  a  nuclear 

pharm)  cist  by ."  Therefore,  the 

word, '  currently,"  has  been  removed  in 
the  finj  1  rule. 

Misa  iministration.  During  the  public 
comme  it  period,  the  Commission 
became  aware  of  the  need  to  clarifjk^ 
paragraph  (4)(iii)  of  this  definitioi!B^ 
existing  rule  language,  "When  the 
calculiied  weekly  administered  dose  is 
30  percent  greater  than  the  weekly 
prescribed  dose,"  if  interpreted  literally, 
means  fiat  a  misadministration  has  • 
occurrep  only  when  the  calculated 
weekly  kdministered  dose  is  exactly  30 
percentjgreater  than  the  weekly 
prescril  ed  dose.  The  Commission 
intenda  i  for  this  definition  to  cover 
inciden  :s  in  which  there  is  a  difference 
of  30  p«  rcent  or  more  between  the 
calculal  ed  weekly  administered  dose 
and  the  weekly  prescribed  dose.  To 
ensure  <  hat  there  is  no  ambiguity  as  to 
the  mea  ning  of  this  provision,  it  has 
been  re'  /orded  and  the  key  phrase  in 
the  rule  language  has  been  changed 
from  "3  )  percent  greater  than"  to  "30 
percent  or  more."  Because  this  better 
express  s  the  intent  of  the  existing  rule 
and  is  a  minor  administrative 
correcti  in,  the  Commission  believes 
that  it  c  n  be  incorporated  in  this,  final 
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rule  without  having  first  been  included 
in  the  proposed  rule. 

Recordable  event.  The  existing 
regulatory  text  of  paragraph  (5)  pf  this 
definition  of  "recordable  event" 
contains  the  same  word  structure  as 
paragraph  (4)(iii)  of  the  definition  of 
misadministration  (discussed-above).  To 
ensure  that  there  is  no  ambiguity  as  to 
the  meaning  of  this  provision,  it  has 
been  reworded  and  the  key  phrase  in 
the  rule  language  has  been  changed 
from  "15  percent  greater  than"  to  "15 
percent  or  more."  Because  this  better 
expresses  the  intent  of  the  existing  rule 
and  is  a  minor  administrative 
correction,  the  Commission  beheves 
that  it  can  be  incorporated  in  this  final 
rule  without  having  first  been  included 
in  the  proposed  rule. 

Visiting  authorized  user.  During  the 
pubUc  comment  period,  the 
Commission  became  aware  of  the^jeed 
to  delete  this  definition.  This  definition 
is  no  longer  necessary  because  §  35.27. 
"Visiting  authorized  user,"  in  which 
this  definition  is  applicable  is  being 
deleted.  Therefore,  this  definition  is 
being,  removed  bom  the  final  nile. 

Section  35. 6    Provisions  for  Research 
Involving  Human  Subjects 

This  section  contains  one 
modification  of  the  proposed  rule 
language.  The  phrase  "in  accordance 
with  the  meaning  of  these  terms  as  / 
defined  and  described  in  the  Federal 
Policy  for  the  Protection  of  Human 
Subjects"  has  been  added  at  the  end  of 
the  last  sentence  of  this  section.  This 
phrase  has  been  added  to  explicitly  state 
that  the  terms  "informed  consent"  and 
"IRB  approval"  have  the  same  meaning 
ascribed  to  those  terms  in  the  Federal 
Pohcy  fbr  the  Protection  of  Human 
Subjects. 

Section  35. 1 1     License  Required 

There  is  no  change  between  the  final 
rule  language  and  the  proposed  rule 
language.  However,  licensees  are 
reminded  that  if  a  licensee  intends  to 
increase  its  possession  limit  for  any 
byproduct  material  isotope  or  add  any 
new  byproduct  material  isotopes,  the 
licensee  must  first  obtain  a  license 
amendment. 

Section  35.13    License  Amendments 

There  is  no  change  between  the  final 
rule  language  and  the  proposed  rule 
language  in  this  section.  However,  the 
purpose  of  this  discussion  is  to  rem'ind 
medical  use  licensees  who  are  not 
medical  institutions  that,  pursuant  to 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section,  they  must  review  the  necessar>' 
credentials  and  approve  or  disapprove 
any  individual  who  is  to  work  as  an 


\ 
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authorized  user  or  authorized  nuclear 
pharmacist.  In  a  medical  institution, 
this  review  and  approval  must  be 
performed  by  its  Radiation  Safety 
Committee  (see  S  35.22(bj(2)(ii)). 

Section  35.14    Notification 

This  section  contains  two  editorial 
changes:  (1)  the  phrase  "within  30  days 
of  the  date"  has  been  replaced  by  the 
phrase  "no  later  than  30  days  after  the 
date."  and  (2)  the  phrase  "the  license, 
or  the  permit"  has  been  replaced  by 
"the  Commission  or  Agreement  state 
license,  or  the  permit  issued  Iw  a 
licensee  of  broad  scope."        \ 

Section  35.25    Supetyision 

There  is  a  modification  to  the 
proposed  rule  in  this  section.  The 
proposed  rule  stated  that  the 
superxising  authorized  nuclear 
pharmacist  or  physician  authorized  user 
must  instruct  the  workers.  The  final  rule 
allows  the  instruction  to  be  delegated  to 
other  qualified  individuals.  This  change 
is  based  on  public  comments  requesting 
that  the  iVistruction  of  workers  be  done 
by  the  supervising  individuals  as  well 
as  by  other  qualified  individuals. 
However,  the  requirement  for 
periodically  reviewing  the  work  of 
supervised  individuals  remains  with  the 
supervising  autiicrized  nuclear 
pharmacist  or  physician  authorized 
user. 

Suction  35.50  Possession,  Use. 
Calibration,  and  Checks  of.Dose 
Calibrators 

There  is  an  editorial  change  in  this 
section.  The  phrase  in  the  proposed  rule 
over  the  range  of  its  use  between 

and "  has  been  replaced 

by  "over  a  range  from to ." 

Section  3,5.900    Radiation  Safety 
Officer 

Two  additional  board  certifications 
have  been  recognized  in  this  section  of 
rhc  final  rule. 

During  the  public  conunent  period, 
{ho  Commission  became  aware  of  the 
tio«d  to  recognize  certifications  by  the 
American  Osteopathic  Board  of  Nuclear 
Medicine  (AOBNM)  and  the  American 
Osteopathic  Board  of  Radiology  (AOBR). 
A  letter  dated  August  16.  1990.  from, 
Richard  E.  Cunningham  (Director. 
Division  of  Industrial  and  Medical 
Nuchar  .Safely.  NRC).  to  Paul  J.  Chase 
(Chairman.  AOBR  and  Vice  President, 
AOBNM).  stated  that  the  NRC  intended 
to  include  certifications  of  (1)  AOBR  in 
tj  J.i.noO.  ami  (2)  AOBNM  in  §§  35.900. 
{fi.nu).  an(V35.920  in  the  next 
int^ndmont  to  10  CFR  Part  35. 
I  !:trrf"forn.  the  certifications  by  AOBR 


and  AOBNM  have  been  added  to  this 
section  of  the  final  rule. 

Section  35.910    Training  for  Uptake. 
Dilution,  and  Excretion  Studies 

Section  35.920    Training  for  Imaging 
and  Localization  Studies 

One  additional  board  certification  has 
been  recognized  in  both  sections  of  the 
final  rule. 

As  discussed  in  the  previous  section, 
the  Commission  became  aware  of  the 
need  to  recognize  certification  by 
AOBNM.  Therefore,  the  certification  by 
AOBNM  has  been  added  to  both 
sections  of  the  final  rule. 

Section  35.930    Training  for 
■  Therapeutic  Use  of  Unsealed  Byproduct 
Material 

Two  additional  board  certifications 
have  been  recognized  in  this  section  of 
the  final  rule. 

A  comment  stated  that  certification  by 
the  American  Osteopathic  Board  of 
Radiology  (AOBR)  should  be  recognized 
in  all  applicable  sections  of  10  CFR  Part 
35.  Under  the  existing  regulations,  the 
Commission  has  recognized  AOBR 
certification  in  §§35.910.  35.920, 
35.940.  35.950,  and  35.960. 

Following  receipt  of  this  comment, 
*the  Commission  requested  additional 
information  bom  AOBR  concerning 
training  and  certification  criteria  for 
therapeutic  use  of  unsealed  byproduct 
material.  After  reviewing  supporting 
documents  provided  by  the  American 
Osteopathic  College  of  Radiology 
(AOCR),  the  Commission  has 
determined  that  AOBR  certification  is 
equivalent  to  certification  by  the 
American  Board  of  Radiology  (ABR): 
Therefore,  recognition  of  certification  by 
AOBR  has  been  added  in  §  35.930  of 
this  final  rule  for  certification  granted 
after  1984  because  all  candidates 
certified  by  AOBR  since  1964  will  meet 
the  NRC's  training  requirements. 

During  the  public  comment  period, 
the  Commi.ssion  also  became  aware  of 
the  need  to  recognize  ift  §  35.930  ' 

certification  by  the  Royal  College  of 
Physicians  and  Surgeons  of  Canada.^ 
This  is  in  addition  to  the  recognition 
reflected  in  §§  35.900.  3o.910,  and 
35.920  of  the  propos€>d  mle.  A  letter 
dated  June  3.  1992,  from  John  E.  Glenn 
(Chief.  Medical.  Academic  and 
Conunercial  Use  Safety  Branch.  Division 
of  Industrial  and  Medical  Nuclear 
Safety.  NRC).  to  Gillcs  D.  Hurtcau  of  tlic 
Royal  College  of  Physicians  and 
Surgeons  of  Canada,  stated  that 
certification  by  tht;  latter  is  actrcptabh- 
for  approval,  among  other  things,  as  an 
authorized  user  in  §  35.300.  Therefore, 
ctirtification  hy  thn  Royal  CfiUoge  of 


Physicians  and  Surgeons  of  Canada  has 
been  added  to  this  section  of  the  final 
rule. 

Section  35.961    Training  for 
Experienced  Nuclear  Pharmacists 

'  This  section  was  not  included  in  the 
proposed  rule,  but  bas.been  added  to 
the  final  rule  in  response  to  numerous 
comments.  This  section  has  been 
patterned  after  the  provisions  in  10  CFR 
Part  32  for  "grandfathering"  an 
"authorized  user." 

To  "grandfather"  an  experienced 
nuclear  pharmacist,  the  licensee  needs 
to  apply  for  a  license  amendment 
identifying  that  individual  as  an 
authorized  nuclear  pharmacist.  The 
licensee  must  receive  the  license 
amendment  before  allowing  that 
individual  to  work  as  an  authorized 
nuclear  pharmacist.' 

A  licensee  seeking  to  "grandfather"  a 
nuclear  pharmacist  must  ensiu^  that  the 
individual  has  completed  a  structured 
educational  program  as  specified  in 
§  35.980(b)(1)  on  or  before  (the  date  of 
publication  in  the  Federal  Register)  and 
is  currently  working  as  a  nuclear 
phamtacist.  However,  the  individual 
does  not  need  a  preceptor  statement 
(§ 35.980(b)(2))  and  the  individuals 
training,  specified  above,  does  not.  need 
to  be  within  7  years  preceding  the  date 
of  application  (§. '15.972). 

Agreement  State  Compatibility 

There  were  numerous  public  * 
comments  concerning  compatibility. 
The  commenters  offered  a  wide  range  of 
opinions,  from  those  recommending  no 
compatibility  to  those  favoring  identical 
requirements  between  Agreement  States 
and  the  NRC.  These  comments  and 
NRC's  responses  will  be  discussed  at  the 
end  of  this  section. 

After  considering  the  comments,  the 
Commistiiou  has  determiiied  that  the 
compatibiUty  levels  for  the  final  rule 
should  remain  tiie  same  as  the  proposed 
rule.  .\11  definitions  contained  in  §§  30.4 
and  35.2  that  are  estabUshed  or 
modified  by  this  rulemaking  are 
Division  1  levels  of  compatibility.  These 
defi.iit^ons  must  be  the  same  for  all  NRC 
and  .\groomont  State  licensees  so  that 
national  consistencj'  can  be  maintained. 

Additionally.  §§  32.72.  35.6. 
35.22(b)(2),  35.25.  35:50.  35.52.  35  53. 
35.920.  35.972.  35.980,  and  35.981  arc. 
Division  2  Icx'els  of  compatibility 
because;  requirements  at  least  this 
stringent  are  necnssar\'  to  ensure 
adequate  protection  of  the  public  health 
and  safety.  The  Agreement  States  will 
bt!  allowud  to  establish  requirements         | 
that  an-  more  stringent  than  the  NRC's     fv 
requirements,  bist  not  loss  >tringent.         i\ 
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It  would  be  appropriate  for  Agreement 
States  to  adopt  the  remaining  sections  of 
these  revisions  to  Part  35  in  this 
rulemaking,  but  it  is  not  necessary  to 
require  any  degree  of  compatibility 
between  NRC  and  the  States.  Therefore, 
a  Division  3  level  of  compatibility  is 
appropriate  for  these  sections. 

The  Commission  is  currently 
developing  a  new  policy  on  Agreement 
State  compatibility.  This  development 
will  include  involvement  of  the 
Agreement  States  and  the  general 
public.  At  the  conclusion  of  this  effort, 
the  Commission  will  implement 
guidance  on  the  application  of  adequacy 
and  compatibility  and  in  light  of  the 
new  guidance  will  reassess  the  existing 
compatibility  levels. 

The  Commission  expects  Agreement 
States  to  adopt  rules  required  to 
maintain  compatibility  within  3  years 
after  NRC's  rules  become  effective. 
However,  the  States  may  elect  to 
implement  on  a  temporary  basis  the 
requirements  contained  in  this  final  rule 
through  license  conditions  prior  to 
promulgation  of  the  rule  necessary  for 
compatibility.  In  the  preamble  of  the 
notice  of  the  proposed  rule,  the 
Commission  stated  that  some 
Agreement  States,  faced  with 
administrative  and  resource  constraints, 
may  find  the  3-year  time  period  diffifcuU 
to  attain  and  may  prefer  that  NRC 
e^end  flexibility  in  such  cases  to  allow 
the  States  to  implement  the. 
requirements  through  license 
conditions.  In  the  same  notice,  the 
Commission  requested  pubUc  comment 
on  permitting  Agreement  States 
flexibility  in  this  regard,  and  if 
permitted,  under  what  conditions. 

The  NRC  did  not  receive  any 
comments  on  implementing 
requirements  through  license 
conditions.  Under  current  policy,  the 
Agreement  States  have  the  flexibility  to 
implement  the  requirements  contained 
in  this  final  rule  on  a  temporary  basis 
through  license  conditions,  until  they 
adopt  compatible  rules.  In  addition,  this 
issue  will  be  addressed  in  the 
development  of  a  new  policy  statement 
on  adequacy  and  compatibility. 

There  were  numerous  comments 
related  to  Agreement  State 
compatibility.  These  comments  and  the 
NRC's  responses  are  summarized  below. 

(1)  Comment.  It  is  inappropriate  for 
the  NRC  to  use  the  existing  policy  for 
compatibility  determinations  regarding 
this  rulem.iking  because  the  NRC  is 
currently  considering  a  new  policy. 

Responsi!.  The  Commission  must  use 
the  existing  policy  for  compatibility 
determinations  regarding  all 
rulemakings  until  the  new  policy 
becomes  effective.  At  thnt  time,  the  • 


Commi  ision  expects  that  the  existing 
compel  bility  determinations  will  be 
reviewc  id  in  light  of  the  new  policy. 

(2)  Cpmment.  There  is  an  increasing 
tendency  of  NRC  to  use  the  term  "safety 
signific  ance"  in  justifying  the  NRC's 
positioi  i  on  compatibility 
determ  nation.  But  the  question  is, 
"How  I  luch  significance?" 

Resp  mse.  Under  the  existing  policy 
the  Coi  unission  considers  the  safety 
signific  uice  of  a  particular  requirement, 
i.e.,  wh  sther  it  is  necessary  to  ensure 
adequa  e  protection  of  the  public  health 
and  sal  ty,  in  determining  whether  It 
should  je  an  item  of  Agreement  State 
compatibility.  If  it  is  necessary  to  ensure 
adequate  protection,  the  requirement 
will,  ate  minimum,  be  Division  2  level 
.  of  comf  atibihty.  hi  additfon,  if  the 
require  nent  is  both  necessary  for 
adequa  e  protection  and  clear 
commu  nication,  it  will  be  a  Division  1 
level  ol  compatibility.  Using  these 
criteria  the  Commission  has  made  the 
finding  ;  on  compatibility  described    - 
above.  "The  basic  objective  of  these 
finding*  is  to  ensure  that  the  public 
receive!  adequate  radiation  protection 
during  medical  procedures  without 
imdue  ^terference  in  the  practices  of 
lAarmacy  and  medicine.  "The 
relationship  between  compatibility  and 
health  ind  safety  will  be  clarified  in  the 
new  po  icy  on  Agreement  State 
compat  bility. 

(3j  Q  mment.  Some  commenters 
suggest  id  that  Agreement  States'  ' 
require]  nents  should  be  identical  to 
NRC's  1  squirements.  Other  commenters 
suggesti  id  that  a  high  degree  of 
consist)  ncy  between  Agreement  States 
and  the  NRC  or* medical  rules  is  not 
necessa  -y.  •  c^ 

Respi  mse.  The  Commission  believes 
in  some  cases,  that  it  is  necessary  for 
Agreem  ent  States'  regulations  to  be 
essentis  lly  verbatim,  i.e.,  identical,  to 
NRC  re  ulations.  In  other  cases,  it  is 
necessc  -y  for  the  Agreement  States  to 
adopt  t  ,e  provisions  in  a  consistent 
althoug  1  not  identical  form.  As 
discuss  id  above  in  the  response  to 
comme  it  (2),  the  Commission  has 
determ  iied  which  provisions  of  this 
rule  arc  a  Division  1  level  of 
compat  bility.  Except  for  definitions 
which  i  re  a  Division  1  level  of 
compat  bility,  all  other  provisions  of 
this  fini  I  rule  are  eillior  Division  2  or  3 
levels  c  ■  compatibility.  Thus,  for  this 
iTinal  ru  e.  uniformity  is  not  required 
Betweei  Agreement  States  and  thn  NRC 
for  all  p  rovisions. 

(4)  C(  mment.  Medical  facilities  arc 
cssentij  lly  fixed  facilities  with  little  or 
no  imp  cations  for  interstate  commerce. 
Where    5  the  justifiajtion  for  the  NRC's 
positioi  ? 
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Response.  In  the  proposed  rule,  the 
NRC  did  not  state  that  the  reason  for  the 
proposed  compatibility  levels  was  due . 
to  interstate  commerce  implications.  As 
stated  earlier,  the  justifications  for 
compatibility  are  as  follows.  All 
definitions  contained  in  §§  30.4  and 
35.2  that  are  established  oj  modified  by 
this  rulemaking  are  Division  1  levels  of 
compatibility.  These  definitions  must  be 
the  same  for  all  NRC  and  Agreement 
State  licensees  so  that  national 
consistency  can  be  maintained.  Also, 
certain  specific  sections  are  Division  2 
levels  of  compatibility  because 
requirements  at  least  this  stringent  are 
necessary  to  ensure  adequate  protection 
of  the  pubhc  hecdth  and  safety. 

(5)  Comment.  The  proposed  rule 
stated  that  all  definitions  in  §§  30.4  and 
35.2  would  be  Division  1  levels  of 
compatibility.  This  would  include 
definitions  in  §  30.4  that  do  not  relate  to 
medical  uses  and  should  not  be  affected 
by  this  rulemaking. 

Response.  The  language  in  the 
preamble  for  the  proposed  rule  intended 
to  indicate  that  all  definitions  in  §§  30.4 
and  35.2  that  are  estabUshed  or 
modified  by  this  rulemaking  would  be. 
Division  1  levels  of  compatibility. 
Levels  of  compatibility  for  other 
definitions  in  existing  §§  30.4  and  35.2 
that  are  not  modified  in  this  rulemaking 
will  remain  unchanged.  The  language  in 
this  preamble  has  been  modified  to 
clarify  this  point. 

(6)  Comment.  Based  on  the  State 
Agreements  Program  Procedure  B.7,  all 
Part  35  items  categorized  in  that 
procedure  are  Division  3. 

Response.  Before  the  quality 
management  program  and 
misadministratipn  rulemaking  became 
effective,  all  sections  in  Part  35  were 
Division  3  levels  of  compatibility. 
However,  following  that  amendment  (56 
FR  34104:  July  25. 1991),  the  levels  of 
compatibility  for  Part  35  were  modified 
as  follows:  The  definitions  associated 
with  the  quality  management  rule  and 
misadministrations  in  §35.2  became 
Division  1  levels  of  compatibility; 
§§  35.32  and  35.33  became  Division  2 
levels  of  compatibility;  §  35.8  became  a 
Division  4  level  of  compatibility;  and  all 
other  sections  of  Part  35  remained 
Division  3  levels  of  compatibility. 

(7)  Comment.  The  proposed  rule 
stated  that  Agreement  States  are 
expected  to  adopt  rules  required  to 
maintain  compatibility  within  3  years. 
Agreement  States  should  be  able'to 
adopt  this  rulemaking  in  a  shorter  timo. 

Response.  Some  Agreement  $lales 
may  need  less  time  to  adopt  ccrtai:i 
parts  of  this  rulemaking.  Other 
Agreenvent  States  may  need  the  full  .1 
years  to  adopt  the  rule  because  of  ; 
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constraints  oA  resources.  Therefore,  the 
Commission  retains  the  3-year  period 
for  adopting  this  rule.  In  reevaluating  its 
compatibility  policy,  the  Commission  is 
considering  whether  the  time  can  be 
shortened  when  demonstrable  health 
and  safety  considerations  require  it. 

(8)  Comment.  What  would  happen  if 
an  Agreement  State  fails  to  adopt 
requirements  that  are  items  of 

"  compatibility? 

Response.  During  the  periodic  review 
of  the  Agreement  State's  program,  the 
NRC  would  determine  whether  the  State 
meets  the  compatibiUty  requirements.  If 
not.  the  State  would  be  notified  that  its 
program  must  be  compatible  with  the 
NRC's  requirements,  and  using  current 
procedures  a  finding  of  compatibility  for 
the  Agreement  State  program  would  be 
withheld.  Such  a  failure,  if  imcorrected 

y  or  imjustified.  could  lead  to  the  loss  of 
the  State's  status  as  an  Agreement  State. 

(9)  Comment.  Creating  a  Division  1  or 
Division  2  level  of  compatibility  for 
parts  of  this  rule  may  cause  conflict 
with  State  boards  of  pharmacy  and 
medicine. 

Response.  The  provisions  contained 
in  this  rulemaking  that  require  a 
Division  1  or  Division  2  level  of 
compatibiUty  are  necessary  to  provide 
an  adequate  level  of  protection  of  public 
health  and  safety  from  radiological 
hazards.  In  addition,  the  Commission  is 
not  aware  of  any  conflicts  between  these 
provisions  and  the  requirements  of  State 
boards  of  pharmacy  and  medicine. 

IV.  Administrative  Statements  ^ 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

\The  Commission  has  determined 
under  the  National  Enviroiimental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  that  this  final 
amendment  is  not  a  major  Federal 
action  significantly  affecting  the  quaUty 
of  the  human  environment,  and 
therefore  an  environmental  impact 
statement  is  not  required.  The  final 
amendment  provides  greater  flexibility 
for  physician  authorized  users  to  use 
byproduct  material  in  the  practice  of 
medicine.  The  final  amendment  will 
also  incorporate  into  the  regulations  the 
concept  of  authorized  nuclear 
pharmacists  to  permit  properly  qualified 
'  pharmacists  to  preparg  radioactive 
drugs  containing  byproduct  material  in 
the  practice  of  pharmacy. 

The  final  rule  will  allow  physician 
authorized  users  greater  discretion  to 
prepare  and  use  radioactive  drugs 
containing  byproduct  material.  The  final 
rule  will  also  allow  authorized  nuclear 
pharmacists  greater  discretion  to 


prepare  radioactive  drugs  containing 
byproduct  material.  It  is  expected  that 
there  wiU  be  no  increase  in  radiation 
exposure  to  the  public  or  to  the 
environment  beyond  the  exposures 
currently  resulting  from  delivering  the 
bjrproduct  material  or  radiation  from 
byproduct  material  to  patients  or  human 
research  subjects.  The  environmental 
assessment  and  finding  of  no  significant 
impact  on  which  this  determination  is 
based  is  available  for  inspection  at  the 
NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC.  Single  copies  of  the  environmental 
assessment  and  the  finding  of  no 
significant  impact  are  available  from 
Anthony  N.  Tse  (see  FOR  FURTHER 
INFORMATION  CONTACT  heading).         c 

Paperwork  Reduction  Act  Statement 
This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq).  These  . 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  niunbers  3150-0001  and  3150- 
0010  for  amendments  to  10  CFR  Parts  32 
and  35,  respectively. 

The  reduction  in  public  burden  for 
this  collection  of  information  is 
estimated  to  be  a  savings  of  408  hours 
per  year  for  300  NRC  licensees,  or  an 
average  1.4  hours  per  year  per  licensee, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewring  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6  F33).  U.S. 
Nuclear  Regulatory  Commission. 
Washii^on.  DC  20555,  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202, 
(3150-0001,  -0010,  and  -0120).  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a  final 
regulatory  analysis  on  this  regulation. 
The  analysis  examines  the  benefits  and 
impacts  considered  by  the  Commission. 
No  public  comments  were  received  on 
the  draft  regulatory  analysis  associated 
v«th  the  proposed  rule.  The  final 
regulatory  andysis  is  available  for 
inspection  at  the  NRC  Public  Document 
Room  at  2120  L  Street  NW.  (Lower 
Level),  Washington.  DC.  Single  copies  of 
the  draft  analysis  are  available  from 
Anthony  N.  Tse  (see  FOR  FURTHER 
INFORMATION  CONTACT  heading). 


Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b). 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  affects  medical  use 
licensees  including  some  private 
practice  physicians.  Some  of  these 
licensees  would  be  considered  small 
entities  under  the  NRC's  size  standards 
(56,FR  56671;  November  6, 1991).  The 
amendments  provide  greater  discretion 
for  physician  authorized  users  to  use 
byproduct  material  in  the  practice  of 
medicine.  The  amendments  will  also 
incorporate  into  the  regulations  the 
concept  of  authorized  nuclear 
pharmacists  to  allow  properly  qualified 
pharmacists  greater  discretion  to 
prepare  (including  compoimd)  * 

radioactive  drugs  containing  bjT)roduct 
material  for  medical  use.  This  rule  is 
expected  to  reduce  regulatory  burdens 
on  medical  use  licensees,  including 
small  entities.  No  public  cdmments 
were  received  related  to  the  regulatory 
flexibility  certification  associated  with 
the  proposed  rule. 

Backfit  Analysis 

1 

The  Commission  has  determined  that 
the  backfit  rule.  10  CFR  50.109,  does  not 
apply  to  this  amendment  because  this 
amendment  does  not  involve  any 
provisions  which  would  impose  backfite 
as  defined  in  10  CFR  50.109(a)(1). 
Therefore,  a  backfit  analysis  is  not 
required  for  this  amendment. 

List  of  Subjects 

10  CFR  Part  30 

Byproduct  material.  Criminal 
penalties.  Government  contracts. 
Intergovernmental  relations.  Isotopes. 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  3^  . 

Byproduct  material.  Criminal 
Penalties.  Labeling,  Nuclear  materials. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  35 

Byproduct  material.  Criminal 
penalties.  Drugs,  Health  facilities. 
Health  professions.  Medical  devices. 
Nuclear  materials,  Occupational  safely 
and  health,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974.   *| 
as  amended,  and  5  U.S.C.  552  and  553.    j 
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the  CbmmissioB  is  adopting  the 
fbUowing  mandaaate  to  10  CFR  Paits 
30. 32.  and  35. 

V.  Text  of  Final  Regnlatieiis 

PART  SO-miLES  OF  GENERAL 
APPUCABfUTV  TO  DOMESTTC 
UCENSmO  OF  BYPRODUCT 
MATERML 

1.  The  authority  citalian  for  Part  30 
CQOtinues  to  nad  as  foUows: 

AadMrity:  Sees.  81, 82. 161, 182, 183, 186, 
68  Stol.  935,  948,  9S3,  S54,  955,  as  amended, 
sec.  234. 83  Slat  444,  as  amended  (42  U.S.C 
2111,  2112,  2201. 2232.  2233,  2236.  2282); 
sees.  201,  as  amended.  202,  206. 88  Stat. 
1242,  as  amended,  1244. 1246  (42  U.S.Q 
5841.  5842,  5846). 

Section  30.7  also  issued  under  Pub.  L  95- 
601,  sec.  10,  92  Stat.  2951  as  amended  by 
Pub.  L  102-486,  Sec.  2902,  106  Stat.  3123. 
(42  U.S.C  5851).  Section  30.34(b)  also  issued 
under  sec  184. 68  Stat  954,  as  amended  (42 
U.S.C  2234).  Sectkm  30.61  also  issued  under 
sec.  187. 68  Stett.  9S&  (42  V.SXL  2237). 

2.  In  S  30.4.  the  defmitlon  of  medical 
use  is  revised  to  read  as  follows: 

S30.4    DeflnHkMis. 

*        •         •    -    •        • 

Medical  use  means  the  intentional 
internal  or  external  administration  of 
byproduct  material  or  the  radiation 
therefrom  to  patients  or  human  research 
subjects  imder  the  supervision  of  an 
authorized  user  as  defined  in  10  CFR 
Part  35. 


PART 


LtCEN  ;ES 


UMI 


3.  In  §  30.8.  paragraphs  (b)  and  (c)  are 
■  revised  to  read  as  follovi's:  ♦ 

§30.8    Information  collection 
requirements:  OUB  approvaL 

*  •  •  •  s 

(b);The  approved  inforn>ation 
coUection  requirements  contained  in 
this  part  appear  in  §§30.9,  30.11,  30.15, 
30.19,  30.20,  30.32,  30.34.  30.35,  30.36, 
30.37,  30.38.  30.4V,  30.50,  30.51.  30.55, 
and  Appendix  A. 

(c)  This  part  contains  information 
collection  requirements  in  addition  to 
those  approved  under  the  control 
number  specdfied  in  paragraph  (a)  of 
this  section.  Those  infoimalion 
collection  requirements  and  the  control 
numbers  under  which  they  are 
approved  are  as  follows: 

(1)  In  §§  30.32,  30  37,  and -30.38,  NRC 
Form  313  is  approved  under  control 
number  3150-0120. 

(2)  In  §  30.36.  NRC  Form  314  is 
approved  imder  control  number :J1 50- 
0028. 

|3a34   [Amendeig 

4.  Section  30.34  is  aniended  by 
removing  paragraph  (i)  in  its  entirety 
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authority  dtati<Hi  for  Part  32 
es  to  read  as  follows: 

Aulhirity:  Sees.  81. 161. 182. 183. 68  Stat. 
935,  941  ,  953,  954,  as  amended  (42  U.S.C 
2111,  2;  01,  2232,  2233);  sec  201,  88  Stat. 
1242, 89  amended  (42  U.S.C  5841). 


§  32.8,  paragraphs  {b}  and  (c)  are 
to  read  as  follows: 


6.  In 

revisec 

§32.8 

requireiwnts:  0MB  approvaf. 


(b)  T  le  approved  infonnation 
collect  an  requirements  contained  in 
this  pa  I  appear  in  §§  32.12.  32.14, 
32.15. :  2.16,  3Z17, 32.18,  32.19,  32.20, 
32.22. ;  2.23.  32.25, 32.26. 32.27.  32.29. 
32.51. ;  2.51a,  32.52,  32.53, 32.54,  32.55, 
32.56, :  2.57.  32.58,  32.61, 32.62.  32,70. 
32.71.:  2.72,  and  32.74. 

(c)  T  is  part  contains  information 
collecti  3n  requirements  in  addition  to 
those  aj)proved  under  the  control 
numbe^  specified  in  paragraph  (a)  of 
this  setiion.  These  information 
collectipn  requirements  and  the  control 
numbefs  under  which  they  are 
approvtd  are  as  follows: 

(1)  In  §  32.11,  NRC  Form  313  is 
approvi  d  under  control  number  3150- 
0120. 

7.  S&  tion  32.72  is  revised  to  read  as 
Jollowa 

§  32.72    Manufacture,  preparation,  or 
transfer  tor  cenwnercM  distrfbutfon  of 
radioaci  ve  drugs  containing  byproduct 
material  (or  medical  use  under  Part  35. 

(a)  Aj ,  application  for  a  specific 
license  o  manufacture,  prepare,  or 
transfer  for  commercial  distribution 
radioac  ive  drugs  containing  byproduct 
materia  for  use  by  persons  authorized 
pursuai  t  to  Part  35  of  this  chapter  will 
be  appr  )ved  if: 

(1)  THe  applicant  satisfies  the  general 
requireaients  specified  in  10  CFR  30.33; 
:    (2)  Tt  e  applicant  submit'  i^vidence 
that  the  applicant  is  at  least  one  of  the 
followii  g: 

(i)  Re  ;i3tered  or  licensed  with  the 
U.S.  Fo  d  and  Drug  Administiation 
(FDA)  a ;  a  drug  manufacturer; 

(ii)  R«  gistered  or  licensed  with  a^tate 
agenc>'  i  s  a  drug  manufacturer; 

(iii)  L  censed  as  a  pharmacy  by  a  State 
Board  o  Pharmacy;  or 

(iv)  O  jerating  as  a  nuclear  pharmacy 
within  i  Federal  medical  in.stitution. 

(3)  Til  B  applicant  submits  information 
on  the  r  idionuclide;  the  chemical  and 
physica  form;  the  maximum  activity 
per  vial  syringe,  generator,  or  other 
contain!  r  of  the  radioactive  dnig;  and 


the  shielding  provided  by  the  packaging 
to  show  it  is  appropriate  for  the  safe  ' 
handling  and  storage  (^the  radioactive 
drugs  by  medical  use  licensees;  and 

(4)  A  label  is  a£Sxed  to  eadi  container 
of  a  radioactive  drug  to  be  transferred 
for  commercial  distribution.  The  label 
must  include  the  name  of  the 
radioactive  drug  or  its  abbreviation, 
quantity  of  radioactivity,  and  date  and 
time  of  assay.  For  radioactive  drugs  with 
a  half  life  greater  than  100  days  the  time 
of  assay  may  be  omitted.  In  addition,  the 
label  for  the  syringe  or  syringe  rai^ation 
shield  must  also  contain  the  clinical 
procedure  to  be  performed  or  the 
patientis  or  the  human  research 
subject's  name.  Furthermore,  the  label, 
or  the  leaflet  or  brochure  that 
accompanies  the  radioactive  drug,  must 
contain  a  statement  that  the  US. 
(juclear  Regulatory  Commission  has 
approved  distribution  of  the  byproduct 
material  to  persons  licensed  to  use 
byproduct  material  pursuant  to  10  CFR 
35.100,  35.200,  or  35.300.  as 
appropriate,  and  to  persons  who  hokl  an 
equivalent  license  issued  by  an 
Agreement  State.  The  Commission's 
labeling  requirements  are  independent 
of  requirements  of  the  U.S.  Fo«xi  and 
Drug  Administration  (FDA);  one  label  is 
acceptable  to  NRC  provided  that  it 
contains  all  of  the  information  which 
NRC  requires. 

(b)  A  licensee  described  by  paragraph 
(a)(2)(iii)  or  (iv)  of  this  section: 

(1)  May  prepare  radioactive  drugs  for 
medical  use,  as  defined  in  10  CFR  35.2, 
provided  that  the  radioactive  drug  is 
prepared  by  either  an  authorized 
nuclear  pharmacist,  as  specified  in 
paragraph  (b)(2)  and  fb)(3)  of  this 
section,  or  an  individual  under  the 
supervision  Of  an  authorized  nuclear 
pharmacist  as  specified  in  10  CFR  35.25. 

(2)  May  allow  a  pharmacist  to  work  as 
an  authorized  nuclear  pharmacist  if: 

(i)  This  individual  qualifies  as  an 
authorized  nuclear  pharmacist  as 
defined  in  10  CFR  35.2. 

(ii)  This  individual  meets  the 
requirements  specified  in  10  CFR 
35.980(b)  and  35.972  and  the  licenseo 
has  received  an  approved  license"* 
amendment  identifying  this  individual 
as  an  authorized  nuclear  pharmacist,  or 

(iii)  This  individual  is  designated  as 
aiTatrthorized  nuclear  pharmacist  in 
/accordance  with  paragraph  (bj(3l  of  this  *• 
section. 

(3)  The  actions  authorized  in 
paragraphs  {b)(l)  and  (b)(2)  of  this 
section  arc  permitted  in  spite  of  more 
restrictive  language  in  hcense 
»:onditions. 

(4)  May  designate  a  pharmacist  (as 
defined  in  10  CFR  35.2)  as  an 
authorized  nuclear  pharmacist  if  thn 


individual  is  identified  as  of  (the  date  of 
pubUcation  in  the  Federal  Register)  as 
an  "authorized  user"  on  a  nuclear 
pharmacy  license  issued  by  the 
Commission  imder  this  .part. 

(5)  Shall  provide  to  the  Conunission 
a  copy  of  each  individual's  certification 
by  the  Board  of  Pharmaceutical 
Specialties,  the  Commission  or 
Agreement  State  Ucense,  or  the  permit 
issued  by  a  licensee  of  broad  scope,  and 
a  copy  of  the  state  pharmacy  licensure 
or  registration,  no  later  tha^  30  days 
after  the  date  that  the  Ucensee  allows, 
pursuant  to  paragraphs  (b)(2)(i)  and 
(bH2)(iii)  of  this  section,  the  individual 
to  work  as  an  authorized  nuclear 
pharmacist. 

(c)  A  licensee  shall  possess  and  use 
instrumentation  to  measure  the 
radioactivity  of  radioactive  drugs.  The 

'  licensee  shall  have  procedures  for  use  of 
the  instrumentation.  The  licensee  shall 
measure,  by  direct  measurement  or  by 
combination  of  measurements  and 
calculations,  the  amount  of  radioactivity 
in  dosages  of  alpha-,  beta-,  or  photon- 
emitting  radioactive  drugs  prior  to 
transfer  for  commercial  distribution.  In 
addition,  the  licensee  shall: 

(1)  Perform  tests  before  initial  use. 
periodically,  and  following  repair,  on 
each  instrument  for  accuracy,  linearity.  ' 
and  geometry  dependence,  as 
appropriate  for  the  use  of  the 
instrument;  and  make  adjustments 
when  necessarj';  and 

(2)  Check  each  instrument  for 
constancy  and  proper  operation  at  the 
beginning  of  each  day  of  use. 

(d)  Nothing  in  this  section  relieves  the 
licensee  from  complying  with 
applicable  FDA,  odier  Federal,  and  State 
requirements  governing  radioactive 
drugs. 

§32.73    [Removed] 

8.  Section  32.73  is  removed. 

9.  In  §  32.303,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  32.303    Criminal  penalties. 

«        *        *        •        * 

(b)  The  regulations  in  Part  32  tliat  are 
not  issued  under  subsections  161b,  161i. 
or  161o  for  the  purposes  of  section  223 
aGe  as  follows:  §§32.1.  32.2,  32.8.  32.11. 
31.14,  32.17,  32.18,  32.22,  32.23,  32.24, 
32.26.  32.27,  32.28.  32.51.  32.53.  32.57, 
32.61.  32.71.  32.74,  32.301.  and  32303. 

PART  35— MEDICAL  USE  OF 
BYPRODUCT  MATERIAL 

10.  The  authority  citation  for  Part  35 
continues  tO  read  as  follows: 

Authority:  Sees.  81.  IGl.  \H2.  1»3.  68  Stat. 
935.  9-{8,  953,  954.  as  araeudod  (42  U.S  C. 
^111.  2:.'J1,  '.232,  2233);  sec.  201.  88  St.it. 
1242,  as  amended  (42  U.S.C  5841). 


11.  In  §  35.2.  the  definition  of  visiting 
authorized  user  is  removed;  the 
definitions  of  authorized  nuclear 
pharmacist  and  pharmacist  are  added; 
and  the  definitions  of  authorized  user, 
medical  use,  misadministration — 
paragraphs  (l)(i).  (2)(i).  (3)(i).  (4)(i). 
(4)(iii).  (5)(i),  (6){i),  and  (6)(ii). 
recordable  event — paragraph  (5),  and 
ivritten  directive— ihe  introductory  text, 
are  revised  to  read  as  follows: 

§35.2    Definitions. 

•  •        •        •        * 

Authorized  nuclear  pharmacist  means 
a  pharmacist  who  is: 

(1)  Board  certified  as  a  nuclear 
pharmacist  by  the  Board  of 
Pharmaceutical  Specialties; 

(2)  Identified  as  an  authorized  nuclear 
pharmacist  on  a  Commission  or 
Agreement  State  license  that  authorizes 
the  use  of  byproduct  material  in  the 
practice  of  nuclear  pharmacy;  or 

(3)  Identified  as  an  authorized  nuclear 
pharmacist  on  a  permit  issued  by  a 
Commission  or  Agreement  State  specific 
licensee  of  broad  scope  that  is 
authorized  to  permit  the  use  of 
byproduct  material  in  the  practice  of 
nuclear  pharmacy.  "^ 

Authorized  user  means  a  physician, 
dentist,  or  podiatrist  who  is: 

(1)  Board  certified  by  at  least  one  of 
the  boards  listed  in  Paragraph  (a)  of 
§§  35.910,  35.920.  35.930,  35.940. 
35.950.  or  35.960; 

(2)  Identified  as  an  authorized  user  on 
a  Commission  or  .Agreement  State 
license  that  authorizes  the  medical  use 
of  byproduct  material;  or 

(3)  Identified  as  an  authorized  user  on 
a  permit  issued  by  a  Commission  or 
Agreement  State  specific  licensee  of 
broad  scope  that  is  authorized  to  permit 
the  medical  use  of  byproduct  material. 

•  «        »        *        * 

Medical  use  means  the  intentional 
internal  or.external  administration  of 
byproduct  ^material  or  the  radiation 
tlierefromio  patients  or  human  research 
subject^^der  the  supervision  of  an 
'  authoipfzed  user. 

•  •        *        «        « 

Misadministration  means  the 
administration  of:      > 

(1)  *  •  * 

(i)  Involving  the  wrong  patient  or 
human  resea?ch  subject,  or  WTong 
radiopharmaceutical;  or 

•  •        »        •        •     ■ 

(2)*    *   • 

(i)  Involving  the  wrong  patient  or 
human  research  subject,  wrong 
radiopharmaceutical,  or  wrong  route  of 
administration;  or  ^ 

•  •        •        •        •  I       ' 

<3)«  •  •  ; 


(i)  Involving  the  wrong  patient  or 
human  research  subject,  or  wrong 
treatment  site;  or  ,  ' 

(4)*   •  •       • 

(i)  Involving  the  UTong  patient  or 
human  research  subject,  wrong  mode  of 
treatment.-or  WTong  treatment  site; 

•  *        »        •        • 

(iii)  When  the  calculated  weekly 
administered  dose  exceeds  the  weekly 
prescribed  dose  by  30  percent  or  more 
of  the  weekly  prescribed  dose;  or 

•  ,*••• 

(5)»  •  • 

(i)  Involving  the  wTong  patient  or 
human  research  subject,  wrong 
radioisotope,  or  wrong  treatment  site 
(excluding,  for  permanent  implants, 
seed$  that  were  implanted  in  the  correct 
site  but  migrated  outside  the  treatment 
site); 

•  *        •        •        • 

(6)*    •   • 

(i)  Involving  the  wrong  patient  or 
human  research  subject,  wrong 
radiopharmaceutical,  wrong  route  of  s. 
administration,  or  when  the 
administered  dosage  differs  from  the 
prescribed  dosage;  and 

(ii)  When  the  dose  to  the  patient  or 
human  research  subject  exceeds  5  rems 
effective  dose  equivalent  or  50  rems 
dose  equivalent  to  any  individual  organ. 
***** 

Pharmacist  means  an  individual 
licensed  by  a  State  or  Territory  of  the 
United  States,  the  District  of  Columbia, 
or  the  Commonwealth  of  Puerto  Rico  to 
practice  pharmacy. 
***** 

Recordable  e%'ent  means  die 
administration  of: 

•  *        *        •  .      * 

(5)  A  teletherapy  radiation  dose  when 
the  calculated  weekly  administered 
dose  exceeds  the  weekly  prescribi-d 
dose  by  15  percent  or  more  of  the 
weekly- prescribed  dose;  or 

•  »        •        •        • 

Written  directive  means  an  order  in 
\%Titing  for  a  specific  patient  or  human 
research  subject,  dated  and  signed  by  an 
authorized  user  prior  to  the 
administration  of  a  radiopharmaceutical 
^r  radiation,  except  as  sp^ificd  in 
paragraph  (6)  of  this  dcfinftion. 
containing  the  following  information: 
«        •        *        •        * 

12.  Section  35.6  is  added  to  read  as 
follows: 

§  35.6    Provisions  for  research  involving 
ttuman  sul>jects. 

A  licensee  may  conduct  research 
involving  human  subjects  using 
byproduct  material  provided  that  the 
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research  is  condttctsd.  fended, 
supported,  on  legukied  by  aaothn 
Federal  Agency  which  hmt  implemented 
the  Federal  Policy  for  the  Protection  of 
Hiunan  'Subjects.  Otherwise,  a  licensee 
shall  apply  for  and  lacaivc  q>proval  of 
a  specific  amendment  to  its  VS(C  liosnse 
before  conducting  such  lesearch.  Both 
types  of  licensees  shaQ,  at  a  minimum, 
obtain  informed  consent  from  the 
human  subjects  and  <^tain  prior  review 
and  approval  of  the  research  activities 
by  an  "bistitutional  Review  Board'*  in 
accordance  with  the  meaning  of  these 
terms  as  defined  and  descrilwd  in  the 
Federal  Policy  for  the  Protection  of 
Human  Subjects. 

13.  Section  35.7  is  added  to  read  as 
follows: 


I3S.7   FO  A.  ether 


136.12 


Nothing  in  this  part  relieves  the 
licensee  &om  complying  with 
applicable  FDA,  other  Federal,  and  State 
requirements  goveming  radioactive 
drugs  or  devices. 

)4-  In  §  35.8,  par^nph  |b)  is  revised 
to  read  as  folkws: 

§35.8    Informatton  coHactioa 
requiranwfits:  OMB  appravai 

•  »        •        *        « 

(b)  The  approved  infc»inati<« 
collection  requirements  contained  in 
this  part  appear  in  §§  35.6,  35.12,  35.13, 
35.14.  35.21.  35.22,  35.23,  35.29,  35.31. 
35.50,  35.51.  35.52,  35.53.  35.59,  35.60, 
35.61,  35.70.  35.80,  35^92,  35.204, 
35.205,  35.310,  35.315. 35.404.  35.406, 
35.410,  35.415,  35.€06,  35.610,  35.615, 
35.630,  35.632,  35.634.  35.636,  35.641.   < 
35.643.  35.645,  35.647.  35.980,  and 
35.981. 

•  •         *         •         • 

15.  In  §  35.11,  paragraph  (a)  is  revised 
and  pan'graph  (c}  is  added  taread  as 
follows: 

§35.11    Ucense  required. 

(a)  A  person  shall  not  manufacture, 
produce,  acquire,  receive,  possess,  use, 
or  transfer  hyproduct  material  for 
medical  use  except  in  accordance  with 
a  specific  license  issued  by  the 
Commission  ot  an  Agreement  State,  or 
as  allowed  in  paragraph  (b)  or  (c)  of  this 
section. 

•  ^-        *  •  •  m 

(c)  An  individual  may  prepare 
unsealed  byproduct  material  for  mediial 
use  in  accordance  with  the  rogiilations 
in  this  chapter  under  the  supervision  of 
m  authorized  nuclear  pharmacist  or 
authorized  user  as  provided  in  §  35.25, 
unless  prohibited  by  licciise  condition. 

16.  In  §  35.12,  paragraph  (e>  is  added 
to  read  as  follows:        "* 


^pplieaHoKlor 
orienaMMl. 

•        •       • 

(e)  An  ai^cant  that  satisfies  the 
requir«»atts  qMcified  in  10  CFR  33.13 
may  appBy  for  a  Type  A  specific  license 

of  broad  scope. 

17.  In  §  35.13.  paragraph  (b)  is  revised 
to  read  as  follows: 

135.13   License  amendments. 

•  *   I    *  •     •       f 
(b)  Before  it  permitsanyone  to  work 

as  an  aujhorized  useror authorized 
nuclear  pharmacist  under  the  license, 
except  an  individual  who  is: 

(1)  Antauthori^d  user  certified  by  the 
organize  ions  specified  in  paiagraf^  (a) 
of  §  35.9 10,  35.^0,  35.930. 35.940, 
35.950.  ( 1 35.960; 

(2)  An  authorized  nuclear  pharmacist 
certified  by  the  organization  specified  in 
paragrap  h  (a)  of  §  35.980; 

(3)  Ide  Qtified  as  an  authonzed  user  at 
an  authc  rized  nuclear  pharmacist  on  a 
Commis  tion  or  Agreement  State  license 
that  authorizes  the  use  of  byproduct 
material  in  medical  use  or  in  the 
practice  sf  nuclear  |riiarmacy, 
respectii  ely;  or 

(4)  Ide  itified  as  an  authorized  user  or 
an  autho  rized  nuclear  pharmacist  on  a 
permit  is  sued  by  a  Commission  or 
Agreeme  nt  State  specific  licensee  of 
broad  scope  that  is  authorized  to  permit 
the  use  q^  byproduct  material  in  medical 
use  or  ini  the  practice  of  nuclear 
pharmac^r,  respectively. 

*  *        *        •        • 

18.  Sei  tion  35.14  is  revised  to  read  as 

follows: 


§35.14    llotlflcations. 

(a)  A  I  censee  shall  provide  to  the 
Conunisi  ion  a  copy  of  the  board 
certifical  on,  the  Commission  or 
Agreeme  nt  State  license,  or  the  permit 
issued  b  •  a  licensee  of  broad  scope  for 
each  ind  vidual  no  later  than  30  d^ys 
after  the  iate  that  the  licensee  permits 
the  indi\  idual  to  work  as  an  authorized 
user  or  ah  authorized  nuclear 

pursuant  to  §35.13  (b)(1) 
b)(4). 
censee  shall  notify  the 

by  letter  no  later  than  30 


pharmacist 
through 

(b)Al 
Commi 
days  afti 

(1) 

nuclear 

Officor. 


is:  ion 


An  a 


«  r 

pcrmanc  i 
of  duties 
name  ch. 
,  (2)  Th4 
changes, 
(c)  Th< 
documeilts 
the  a 
t>30.6 


of  h 


UMI 


uthorized  user,  an  authorized 
harmacist.  Radiation  Safety 

teletherapy  physicist 

tly  discontinues  performance 
under  the  license  or  has  a 
nge:  or 
licensee's  mailing  aihlress 


licensee  shall  mail  the 
required  in  this  section  to 
appropriate  address  identified  in 
is  chapter. 


19.  Secticn  35.15  is  added  to  lead  as 
fbllows: 

§35.15   Exemptions  regarding  Type  A 
specific  licenses  of  broad  scope. 

A  licensee  possessing  a  Type  A 
specific  license  of  broad  scope  Ux 
medical  use  is  exempt  bom  the 
following: 

(a)  The  provisions  of  §  35.13(bk 

(b)  The  provisions  of  §  35.13(e) 
regarding  additions  to  or  changes  in  the 
areas  of  use  only  at  the  addresses 
specified  in  the  license; 

(c)  The  provisions  of  §  35.14(a);  and 
(d)'The  provisions  of  §  35.14(b)(1)  for 

an  authorized  user  or  an|authorized 
nuclear  pharmacist.       ^ 

20.  In  §  35.22,  paragraph  (bU2)  is 
revised  to  read  as  follows: 

§36.22    Radiation  Safety  Committee. 

»        *        •        *        * 

(b)*  •  • 

(2)(i)  Review,  on  the  basis  of  safety 
and  writh  regard  to  the  training  and 
experience  standards  in  Subpart  J  of  this 
part,  and  approve  or  disapprove  any  . 
individual  who  is  to  be  listed  as  an 
authorized  user,  an  authorized  nuclear 
pharmacist,  the  Radiation  Safety  Officer, 
or  a  teletherapy  physicist  beftMtJ 
submitting  a  license  application  or 
request  for  amendment  or  renewal;  or 

(ii)  Review,  pursuant  to  §35.13  (b)(1) 
through  (b)(4),  on  the  basis  of  the  board 
certification,  the  license,  or  the  permit 
identifying  an  individual,  and  approve 
or  disapprove  any  individual  prior  to 
allowing  that  individual  to  work  as  an 
authorized  user  or  authorized  nuclear 
pharmacist; 
***** 

21.  In  §  35.25,  paragraph  (b)  is 
redesignated  as  paragraph  (c)  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows. 

§35.25    Supervision. 

***** 

(b)  A  licensee  that  permits  the 
preparation  of  byproduct  material  for 
medical  use  by  an  individual  under  the 
supervision  of  an  authorized  nuclear 
pharmacist  or  physician  who  is  an 
authorized  user,  as  allowed  by 
§35.1 1(c),  shall: 

(1)  Instruct  the  supervised  individtiai 
in  the  preparation  of  b)'product  matprial 
for  medical  use  and  the  principles  of 
and  procedures  for  radiation  safely  auil 
in  the  licensee's  written  quality 
management  program,  as  appropriate  to 
that  individuid's  use  of  byproduct 
matorial; 

(2)  Require  the  supervised  indivitiiw? 
to  follow  the  instructions  given 

\pursuant  to  paragraph  (b)(1)  of  this 
.srK:tiiiM  and  to  comply  with  the  j 
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regulations  of  Uus  chapter  and  license 
conditions;  and 

(3)  Require  the  supervising  authorised 
nuclear  pharmacist  or  physician  who  is 
an  authorized  user  to  periodically 
review  the  work  of  the  supervised 
individual  as  it  pertains  to  preparing 
byproduct  material  for  medical  use  and 
the  records  kept  to  reflect  that  work. 


§3&27   (Ramoved] 

22.  Section  35.27  is  removed. 

23.  In  §  35.32,  paragraphs  (a)(2)  and 
(b)(l){i)  are  revised  to  read  as  follows: 

§3Sl32    Quality  management  program. 

(a)  •  •  * 

(2)  That,  prior  to  eaeh  administration, 
the  patient's  or  human  research 
subject's  identity  is  verified  by  more 
than  one  method  as  the  individual 
named  in  the  written  directive; 
*        •        •        *        * 

(b)  •  *  * 

(1)  •  •  • 

(i)  A  representative  sample  of  patient 
and  human  research  subject   , 
administrations, 

»        *        *  ■       •        »       . 

24.  In  §  35.33,  paragraphs  (a)(2).  (a)(3), 
(a)(4),  (b),  and  (c)  are  revised  to  read  as 
follows: 

§35.33    Notifications,  r^Mfts,  and  records 
of  misadministrations. 

(a)  *  *  * 

(2)  The  Ucensee  shall  submit  a  written 
report  to  the  appropriate  NRC  Regional 
Office  listed  in  10  CFR  30.6  within  15 
days  after  discovery  of  the 
misadministratidh.  The  written  report 
must  include  the  licensee's  name;  the 
prescribing  physician's  name;  a  brief 
description  of  the  event;  why  the  event 
occurred;  the  effect  on  the  patient  or  the 
human  research  subject;  what 
improvements  are  needed  to  prevent 
rocuirence;  actions  taken  to  prevent 
recurrence;  whether  the  hoensee 
notified  the  patient  or  the  human 
research  subject  or  the  patient's  or  the 
human  research  subject's  responsible 
relative  or  guardian  (this  individual  will 
subsequently  be  referred  to  as  "the 
patient  or  human  research  subject"), 
and  if  not,  why  not,  and  if  the  patient 

or  the  human  research  subject  was 
notified,  what  information  was  provided 
to  that  individual.  The  report  must  not 
include  the  patient's  or  the  human 
research  subject's  name  or  other 
information  that  could  lead  to 
identification  of  the  patient  or  the 
human  research  subject. 

(3)  The  licensee  shall  notify  the 
referring  physician  and  also  notify  the 
patient  or  the  human  research  subject  of 
the  misadministration  no  later  than  24 


horns  after  its  discovery,  unless  the 
referring  physician  personally  infonns 
the  licensee  either  that  he  will  in^m 
the  patient  or  the  human  researdi 
subject  or  that,  based  on  medical 
judgment,  telling  the  patient  or  the 
human  research  subject  would  be 
harmful  to  the  patient  or  the  hiunan 
research  subject  The  licensee  is  not 
required  to  notify  the  patient  or  the 
human  research  subject  without  first 
consulting  the  referring  physician.  If  the 
referring  physician  or  the  patient  or  the 
human  research  subject  cannot  be 
reached  within  24  hours,  the  licensee 
shall  notify  the  patient  or  the  human 
research  subject  as  soon  as  possible 
thereafter.  The  Ucensee  may  not  delay 
any  appropriate  medical  care  for  the 
patient  or  the  human  research  subject, 
including  any  necessary  remedial  care 
as  a  result  of  the  misadministration, 
because  of  any  delay  in  notification. 

(4)  If  the  patient  or  the  human 
research  subject  was  notified,  the 
licensee  shall  also  furnish,  within  IS 
days  after  discovery  of  the 
misadministration.  a  written  report  to 
the  patient  or  the  human  reseaxdi 
subject  by  sanding  either: 

(i)  A  copy  of  the  report  that  was 
submitted  to  the  NRC;  or 

(ii)  A  brief  description  of  both  the 
event  and  the  consequences  as  they  may 
affect  the  patient  or  the  human  research 
subject,  provided  a  statement  is 
included  that  the  report  submitted  to 
the  NRC  can  be  obtained  from  the 
licensee. 

(b)  Each  licensee  shall  retain  a  record 
of  each  misadministration  for  Eve  years. 
The  record  must  contain  the  names  of 
all  individuals  involved  (including  the 
prescribing  physician,  allied  health 
personnel,  the  patient  or  the  human 
research  subject,  and  the  patient's  or 
human  research  subject's  refen-ing 
physician),  the  patient's  or  the  human 
research  subject's  social  security 
numbca-  or  identification  numbes  if  one 
has  been  assigned,  a  brief  description  of 
the  misadministration,  why  it  occurred, 
the  effect  on  the  patient  or  the  human 
research  subject,  what  improvements 
are  needed  to  prevent  recurrence,  and 
the  actions  <aken  to  prevent  recurrence. 

(c)  Aside  from  the  notification 

requirement,  nothing  in  this  section 
affects  any  rights  or  duties  of  Ucensees 
and  physicians  in  relation  to  each  other, 
patients,  or  human  research  subject.s  (or 
the  patient's  or  the  human  research 
subject's  responsible  relative  or 
guardian). 

25.  Section  35.49  is  revised  to  read  as 
follows: 


§35.49 

dewloesfer 

A  licensee  may  use  for  medical  use 
only: 

(a)  Sealed  sources  or  devices 
manufactured,  Iriieled.  packaged,  and 
distributed  in  accordance  with  a  license 
issued  pursuant  to  10  CFR  Part  30  and 
10  CFR  32.74  or  the  equivalent 
requirements  of  an  Agreement  State:  or 

(b)  Teletherapy  sources  manufactured 
and  distributed  in  accordance  witii  a 
Ucense  issued  pursuant  to  10  CFR  Part 
30  or  the  equivalent  requirement  of  an 
Agreement  State. 

26.  In  8  35.50,  paragraphs  (a),  (W(3J. 
and  (e)(2)  through  (eH4)  are  revised  to 
read  as  follows: 

§35.50.  Possesskm, use, caUbcation, and 
clieck  of  dose  calibrators. 

(a)  A  licensee  shall  possess  and  use  a 
dose  calibrator  to  measure  the  activity  of 
dosages  of  photon-emitting 
radionuchdes  prior  to  administration  to 
each  patient  or  human  research  subject. 

(b)  •   •  • 

(3)  Test  each  dose  calibrator  for 
linearity  upon  installation  and  at  least 
quarterly  thereafter  over  a  range  from 
the  highest  dosage  that  will  be 
administered  to  a  patient  or  human 
research  subject  to  1.1  roegabecquerels 
(30  microcuries);  and 
**•••■ 

[e)**  • 

(2)  For  paragraph  (b)(2)  of  this  section, 
the  model  and  serial  number  of  the  dose 
calibrator,  the  model  and  serial  number 
of  each  source  used,  the  identity  of  the 
radionuclide  contained  in  the  source 
and  its  activity,  the  date  of  the  test,  the 
results  of  the  test,  and  the  identity  of  the 
individual  performing  the  test. 

(3)  For  paragraph  (b)(3)  of  this  section, 
the  model  and  serial  number  of  Jie  dose 
calibrator,  the  calculated  activities,  the 
measured  activities,  the  date  of  the  test, 
and  the  identity  of  the  individual 
performing  the  test. 

(4)  For  paragraph  (b)(4)  of  this  section, 
the  model  and  serial  number  of  the  dose 
calibrator,  the  configuration  of  the 
source  measured,  the  activity  measured 
for  each  volume  measured,  the  date  of 
the  test,  and  the  identity  of  the     . 
individual  performing  the  test. 

27.  Section  35.52  is  added  to  read  as 
follows:  ^ 

§  35.52  fHissession,  use,  calitirslion,  and 
check  of  instruments  to  measure  dosages 
of  alpha- Of  beta^emining  radionuclides. 

(a)  This  section  does  not  apply  to  unit 
dosages  of  alpha-  or  beta-  emitting 
radionuclides  that  are  obtained  hrom  a 
manufacturer  or  preparer  licensed  ' 
pursuant  to  10  CFR  32.72  or  equivalent 
Agreement  State  requirements. 


(b)  For  other  than  unit  dosages 
obtained  pursuant  to  paragraph  (a)  of 
this  section,  a  licensee  shall  possess  and 
use  instrumentation  to  measure  the 
radioactivity  of  ^Ipha-  or  beta-emitting 
radionuclides.  The  licensee  shall  have 
procedures  for  use  of  the 
instnuientation.  The  licensee  shall 
measure,  by  direct  measurement  or  by 
combination  of  measurements  and 
calculations,  the  amount  of  radioactivity 
in  dosages  of  alpha-  or  beta-emitting 
radionuclides  prior  to  administration  to 
pach  patient  or  human  research  subject. 
In  addition,  the  licensee  shall: 

(1)  Perform  tests  before  initial  use, 
periodically,  and  following  repair,  on 
each  instrument  for  accuracy,  linearity, 
and  geometry  dependence,  as 
appropriate  for  the  use  of  the 
instrument;  and  make  adjustments 
when  necessary;  and 

(2)  Check  each  instrument  for 
constancy  and  proper  operation  at  the 
beginning  of  each  day  of  use. 

28.  In  §  35.53,  the  section  heading  and 
paragraphs  (a),  (b).  (c)(2),  and  (c)(3)  are 
revised  as  follows: 

S  35.53    MMSurement  of  dosages  of 
unsealed  byproduct  material  for  medical 
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(a)  Measure  the  activity  of  each 
dosage  of  a  photon-emitting 
radionuclide  prior  to  medical  use. 

(b)  Measure,  by  direct  measurement  or 
by  combination  of  measurements  and 
calculations,  the  activity  of  each  dosage 
Of  an  alpha-  or  a  beta-emitting 
radionuclide  prior  to  medical  use, 
except  for  unit  dosages  obtained  from  a 
manufacturer  or  preparer  licensed 
pursuant  to  10  CFR  32.72  or  equivalent 
Agreement  State  requirements; 

(c)  •  *  • 

(2)  Patient's  or  human  research 
subject's  name,  and  identification 
number  if  one  has  been  assigned; 

(3)  Prescribed  dosage  and  activity  of 
the  dosage  at  the  time  of  measurement, 
or  a  notation  that  the  total  activity  is 
less  than  1.1  megabecquerels  (30 
microcuries); 

*  *        •        *        • 

29.  In  §  35.60,  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§  35.60    Syringe  shields  and  labels. 

*  ^  •        •        •        * 

^b)  To  identify  its  contents,  a  licensee 
shall  conspicuously  label  each  syringe 
or  syringe  radiation  shield  that  contains 
a  syringe  with  a  radiopharmaceutical. 
The  label  must  show  the 
radiopharmaceutical  name  or  its 
abbreviation,  the  clinical  procedure  to 
be  performed,  or  the  patient's  or  the 
human  research  subject's  name. 


(c)  h  Ucensee  shall  require  each 
individual  who  prepares  a 
radiop  lam^aceutical  kit  to  use  a  syringe 
radiati  m  smeld  when  preparing  the  kit 
and  sh  dl  require  each  individual  to  use 
a  syrin  ;e  radiation  shield  when 
admin  stering  a  radiopharmaceutical  by 
injecti  m  unless  the  use  of  the  shield  is 
contrandicated  for  that  patient  or 
hiunani  research  subject. 

30.  Section  35.75  is  revised  to  read  as 
foUowi : 

$35.75    Rei«as«  of  patients  or  human 
rssearc  i  subjects  containing 
radloph  armaceuticals  or  permanent 
implant^ 

(a)  A  hcensee  may  not  authorize 
release  from  confinement  for  medical 
care  an  /  patient  or  human  research 
subject  administered  a 

radiop!  larmaceutical  until  either: 
tl)  T  le  measured  dose  rate  from  the 

patient  or  the  human  researdi  subject  is 

less  thi  n  5  millirems  per  hour  at  a 

distant  s  of  1  meter;  or 
(2)  T  le  activity  in  the  patient  or  the 

human  research  subject  is  less  than  30 

millicu  ries. 

(b)  A  licensee  may  not  authorize 
release  from  confinement  for  medical 
care  of  my  patient  or  human  research 
subject  administered  a  permanent 
implani  until  the  measured  dose  rate 
from  the  patient  or  the  human  research 
subject  is  less  than  5  millirems  per  hour 
at  a  dis  ance  of  1  meter. 

f  31.  S  (ction  35.100  is  revised  to  read 
is  folio  vs: 

§35.100   Use  of  unsealed  byproduct 
matsrial  for  uptake,  dilution,  and  excretion 
studies. 

A  lie*  usee  may  use  for  uptake, 
dilutioi ,  or  excretion  studies  any    • 
unseale  i  byproduct  material  prepared 
for  medical  use  that  is  either: 

(a)  Oqtained  from  a  manufacturer  or 
preparer  licensed  pursuant  to  10  CFR 
32.72  oi  equivalent  Agreement  State 
require!  lents;  or 

(d)  Pr  spared  by  an  authorized  nuclear 
pharma  ;ist,  a  physician  who  is  an 
authori;  ed  user  and  who  meets  the 
requirei  lents  specified  in  §  35.920,  or  an 
individi  lal  under  the  supervision  of 
either  ai  specified  in  §  35.25. 

32.  S«  ction  35.200  is  revised  to  read 
as  folloi  /s: 


§35.200 
material 
studies. 


A 

locali 
byprod 
use  that 

(a) 
prepare! 
32.72 


UMI 


Use  of  unsealed  byproduct 
or  imaging  and  localization 


lice  isee  may  use  for  imaging  and 
zafion  studies  any  unsealed 

material  prepared  for  medical 
is  either: 
Obtained  from  a  manufacturer  or 
licensed  pursuant  to  10  CFR 
or  equivalent  Agreement  State 
rcquirer  lents;  or 


(b)  Prepared  by  an  authorized  nuclear 
pharmacist,  a  physician  who  is  an 
authorized  user  and  who  meets  the 
requirements  specified  in  §  35.920,  or  an 
individual  imder  the  supervision  of 
either  as  specified  in  §  35.25. 

33.  Section  35.300  is  revised  to  read 
as  follows: 

§35.300   Use  of  unsealed  byproduct 
material  for  therapeutic  administration. 
A  Ucensee  may  use  for  therapeutic 
administration  any  unsealed  byproduct 
material  prepared  for  medical  use  that  is 
either: 

(a)  Obtained  from  a  manufacturer  or 
preparer  Ucensed  pureuant  to  10  CFR 
32.72  or  equivalent  Agreement  State 
requirements;  or 

(b)  Prepared  by  an  authorized  nuclear 
pharmacist,  a  physician  who  is  an 
authorized  user  and  who  meets  the 
requirements  specified  in  §  35.920,  or  an 
individual  under  the  supervision  of 
either  as  specified  in  §  35.25. 

34.  In  §  35.310,  the  introductory  text 
of  paragraph  (a),  and  paragraphs  (a)(1) 
and  (a)(5)  are  revised  to  read  as  follows: 

§35.310    Safety  Instruction. 

(a)  A  licensee  shall  provide  radiation 
safety  instruction  for  all  personnel 
caring  for  the  patient  or  the  human 
research  subject  receiving 
radiopharmaceutical  therapy  and 
hospitalized  for  compliance  with 
§  35.75  of  this  chapter.  To  satisfy  this 
requirement,  the  instruction  must 
describe  the  licensee's  procedures  for: 

(1)  Patient  or  hvunan  research  subject 
control; 

»        *        •        *        * 

(5)  Notification  of  the  Radiation 
Safety  Officer  in  case  of  the  patient's  or 
the  human  research  subject's  death  or 
medical  emergency. 

*  *        •        »        » 

35.  In  §  35.315,  the  introductory  text 
of  paragraph  (a),  and  paragraphs  (a)(2), 
(a)(3),  (a)(5),  (a)(6),  (a)(7),  and  (b)  are 
revised  to  read  as  follows: 

§35.315   Safety  precautions. 

(a)  For  each  patient  or  human       .  .  - 
research  subject  receiving     . 
radiopharmaceutical  therapy  and 
hospitalized  for  compliance  with      > 
§  35.75  of  this  chapter,  a  licensee  shall: 

•  *        *        *        » 

(2)  Post  the  patient's  or  the  human 
research  subject's  door  with  a 
"Radioactive  Materials"  sign  and  note 
on  the  door  or  in  the  patient's  or  human 
research  subject's  chart  where  and  how 
long  visitors  may  stay  in  the  patient's  or 
the  human  research  subject's  room; 

(3)  Authorize  visits  by  individuals 
under  age  18  only  on  a  case-by-caso 
basis  with  the  approval  of  the 


authorized  user  after  consultation  with 
the  Radiation  Safety  Officer 

•  «        •        •        • 

(5)  Either  monitor  material  and  items 
removed  fit>m  the  patient's  or  the 
human  research  subject's  room  to 
determine  that  their  radioacti\ity  cannot 
be  distinguished  from  the  natural 
backgroiud  radiation  level  with  a 
radiation  detection  survey  instrument 
set  on  its  most  sensitive  scale  and  with 
no  interposed  shielding,  or  handle  them 
as  radioactive  waste. 

(6)  Provide  the  patient  or  the  human 
research  subject  with  radiation  safety 
guidance  that  will  help  to  keep 
radiation  dose  to  household  members 
and  the  public  as  low  as  reasonably 
achievable  before  authorizing  release  of 
the  patient  or  the  human  research 
subject.  ^ 

(7)  Survey  the  patient's  or  the  human 
research  subject's  room  and  private 
sanitary  facility  for  removable 
contamination  with  a  radiation 
detection  survey  instrument  before 
assigning  another  patient  or  human 
research  subject  to  the  room.  The  room 
must  not  be  reassigned  until  removable 
contamination  is  less  than  200 
disintegrations  per  minute  per  100 
square  centimeters;  and 

*  •        *        *        *  . 

(b)  A  licensee  shall  notify  the 
Radiation  Safety  Officer  immediately  if 
the  patient  or  the  human- research 
subject  dies  or  has  a  medical  emergency. 

36.  Section  35.404  is  revised  to  read 
ds  follows: 

§  35.404    Release  of  patients  or  human 
research  subjects  treated  with  temporary 
implants. 

(a)  Immediately  after  removing  the 
last  temporary  implant  source  from  a 
patient  or  a  humain  research  subject,  the 
licensee  shall  make  a  radiation  survey  of 
the  patient  or  the  human  research 
subject  with  a  radiation  detection 
sun'ey  instrument  to  confirm  that  all 
sources  have  been  removed.  The 
licensee  may  not  release  from 
confinement  for  medical  care  a  patient 
or  a  human  research  subject  treated  by 
temporary  implant  until  all  sources 
have  been  removed. 

(b)  A  licensee  shall  retain  a  record  of 
patient  or  human  research  Subject 
surveys  for  three  years.  Each  record 
must  include  the  date  of  the  survey,  the 
name  of  the  patient  or  the  human 
research  subject,  the  dose  rate  from  the 
patient  or  the  human  research  subject 
expressed  as  millirem  per  hour  and 
measured  at  1  meter  from  the  patient  or 
?hc  human  research  subject,  the  survey 
instrument  used,  and  the  initials  of  the 
i.ndividual  who  made  the  survey. 


37.  In  §  35.406,  paragraphs  (a),  (b), 
and  (c)  are  revised  to  read  as  follows: 

§35.40S   Brachytbeiapy  sources  inventory. 

(a)  PitMnptly  after  removing  them 
from  a  patient  or  a  human  research 
subject,  a  licensee  shall  return 
brachytherapy  sources  to  the  storage 
area,  and  count  the  number  returned  to 
ensiu«  that  all  sources  taken  from  the 
storage  area  have  been  returned. 

(b)  A  licensee  sh&ll  make  a  record  of 
brachytherapy  source  use  which  must 
include: 

(1)  The  names  of  the  individuals 
permitted  to  handle  the  sources; 

(2)  The  number  and  activity  of  , 
sources  removed  from  storage,  the       1 
patient's  or  the  human  re^arch 
subject's  name  and  room  number,  the 
time  and  date  they  were  removed  from 
storage,  the  number  and  activity  of  the 
sources  in  storage  after  the  removal,  and 
the  initials  of  the  individual  who 
removed  the  sources  from  storage; 

(3)  The  number  and  activity  of 
sources  returned  to  storage,  the  patient's 
or  the  human  research  subject's  name 
and  room  number,  the  time  and  date 
they  were  returned  to  storage,  the 
number  and  activity  of  sources  in 
storage  after  the  return,  and  the  initials 
of  the  individual  who  returned  the 
sources  to  storage. 

(c)  Immediately  after  implanting 
sources  in  a  patient  or  a  human  research 
subject  the  licensee  shall  make  a 
radiation  survey  of  the  patient  or  the 
human  research  subject  and  the  area  of 
use  to  confirm  that  no  sources  have 
been  misplaced.  The  licensee  shall 
make  a  record  of  each  survey. 

•  «        ♦        »        • 

38.  In  §  35.410.  the  introductory  text 
of  paragraph  (a),  and  paragraphs  (a)(3) 
find  (aK5)  are  revised  to  read  as  follows: 

§  35.41t>    Safety  instruction. 

(a)  The  licensee  shall  provide 
radiation  safety  instruction  to  all 
persocmel  caring  for  the  patient  or  the 
human  research  subject  undergoing 
implant  therapy.  To  satisfy  this 
requirement,  the  Instruction  must 
describe; 

•  **«». 

(3)  Procedures  for  patient  or  human 
research  subject  control; 

•  *        *        *        » 

(5)  Procedures  for  notification  of  tht; 
Radiation  Safety  Ofiicer  if  the  patient  or 
the  human  research  subject  dies  or  ha.<« 
a  medical  emergency. 

***** 

39.  In  §35.415,  the  introductory  text 
of  paragraph  (aL  and  paragraphs  (a)(1), 
(a)(2).  (a)D)T-W(5)  and  (b)  are  re\'ised  to 
read  as  follows: 


•iTas 


§35.415 

(a)  For  each  patient  Qr  human 
research  subject  receiving  implant 
therapy,  a  Ucensee  shall: 

(1)  Not  quarter  the  patient  or  the 
human  research  subject  in  the  same 
room  with  an  individual  who  is  not 
receiving  radiation  therapy  unless  the 
licensee  can  demonstrate  compliance 
with  the  requirements  of  §  20.103(b)  or. 
for  Ucensees  implementing  the 
provisions  of  $^  20.1001-20^401. 
through  §  20.1301(a)  of  this  chapter  aH  a 
distance  of  1  meter  from  the  implant; 

(2)  Post  th^ patient's  or  human 
research  subj^'s  door  with  a 
"Radioactive  Materials"  sign  and  note 
on  the  door  or  in  the  patient's  or  human 
research  subject's  chut  where  and  how 
long' visitors  may  stay  in  the  patient's  or 
human  researdi  subject's  room; 

(3)  Authorize  visits  by  individuals 
under  age  18  only  on  a  case-by-case 
basis  with  the  approval  of  the 
authorized  user  after  consultation  with 
the  Radiation  Safety  Officer,  and 

•  •        •        ■        • 

(5)  Provide  the  patient  or  the  humm 
research  subject  with  radiation  safety 
guidance  that  will  help  to  keep 
radiation  dose  to  household  members 
and  the  public  as  low  as  reasonably 
achievable  before  releasing  thr^ 
individual  if  the  individual  was 
administered  a  permanent  implant 

(b)  A  Ucensee  shaU  notify  the 
Radiation  Safety  Officer  immediately  if 
the  patient  or  the  human  research 
subject  dies  or  has  a  m^ical  emergency. 

40.  In  §  35.610.  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§35.610    Safety  instruction. 

(a)  •    '    * 

(1)  The  procedure  to  be  foUowed  to 
ensure  that  only  the  patient  or  the 
human  research  subject  is  in  the 
treatment  itxun  before  turning  the 
primary  beam  of  radiation  on  to  begin 
a  treatment  or  after  a  door  interlock 
interruption; 

•  *         •        •        • 

41.  In  §  35.615.  paragraphs  (d)(3)  and 
(e)  are  revised  to  read  as  follows: 

§35.615    Safety  precautions. 

***** 

(dj*  •  • 

(3)  A  radiation  monitor  must  be 
checked  with  a  dedicated  check  source 
for  proper  operation  each  day  before  the 
teletherapy  unit  is  used  for  treatment  of 
patients  or  human  research  subjects. 

•  •        •        *        • 

(c)  A  licensee  shall  construct  or  equip 
each  teletherapy  room  to  permit 
continuous  observation  of  the  patient  cir 
the  human  research  subject  from  the 
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teletherapy  unit  console  during  • 
iiradiatiDn. 

42.  In  §  35.900,  paragraphs  (a)(4)  and 
(a)(5)  an  revised  and  paragraphs  (a)(6) 
through  (a)(9)  are  added  to  read  as 
follows: 

S35J00    Radiatioh  Safety  Officer. 

•  *        «        »        • 

(4)  American  Board  of  Science  in 
Nuclear  Medicine; 

(5)  Board  of  Pharmaceutical 
Specialties  in  Nuclear  Pharmacy; 

(6)  American  Board  of  Medical 
Physics  in  radiation  oncology  physics; 

(7)  Royal  College  of  PhysiciaAs  and 
Surgeons  of  Canada  in  nuclear 
medicine; 

(8)  American  Osteopathic  Board  of 
Radiology;  or 

(9)  American  Osteopathic  Board  of 
Nuclear  Medicine;  or 

•  *        •       •  #     « 

43.  In  §35.910,  paragraph  (a)(3)  is 
revised,  paragraphs  (a)(4)  and  (a)(5)  are 
added,  and  paragraphs  (b)(2)(i), 
(b)(2)(iii).  and  (b)(2)(v)  are  revised  to 
read  as  follows: 

S  35.910    Training  for  uptake,  dilution,  and 
excretion  studies. 

•  *        • '      *        * 

(a)*  •  • 

(3)  Diagnostic  radiology  or  radiology 
by  the  American  Osteopathic  Board  of 
Radiology; 

(4)  Nuclear  medicine  by  the  Royal 
College  of  Physicians  and  Surgeons  of 
Canada;  or 

(5)  American  Osteopathic  Board  of 
Nuclear  Medicine  in  nuclear  medicine; 
or 

(b)*  *  • 
(2).  .  . 

(i)  Examining  patients  or  human 
research  subjects  and  reviewing  their 
case  histories  to  determine  their 
suitability  for  radioisotope  diagnosis, 
limitations,  or  contraindications; 

•  •        •        •        » 

(iii)  Administering  dosages  to  patients 
or  human  research  subjects  and  using 
syringe  radiation  shields; 

***** 

(v)  Patient  or  human  research  subject 
foUowup;  or 

***** 

44.  In  §  35.920.  paragraphs  (a)(2)  and 
(a)(3)  are  revised,  paragraphs  (a)(4)  and 
(a)(5)  are  added,  ahd  paragraphs 
(b)(2)(iii).  (b)(3)(i),  (b)(3)(iii),  and 
(b)(3)(v)  are  revised  to  read  as  follows: 

§  35.920    Training  for  imaging  and 
localization  studies. 
***** 

(a)*  •  * 

(2)  Diagnostic  radiology  by  the 
American  Board  of  Radiology; 
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(3)  Di  gnostic  radiology  or  radiology 
by  the  /  merican  Osteopathic  Board  of 
Riadiolo  y; 

(4)  Nuclear  medicine  by  the  Royal 
College  j)f  Physicians  and  Surgeons  of 
Canada;  {or 

(5)  Aiaerican  Osteopathic  Board  of 
Nuclear  Medicine  in  nuclear  medicine; 


or 


(b)» 

(2)* 

(iii) 

patient 

dosages; 


C  Iculating  and  safely  preparing 
human  research  subject 


(r 


(3) 

(i)  Ex^nining 
research 


patients  or  hiunan 
subjects  and  reviewing  their 
case  hist  mes  to  determine  their 
suitabili  y  for  radioisotope  diagnosis, 
limitaticiis,  or  contraindications; 


(iii)  A| ministering  dosages  to  patients 
or  human  research  subjects^and  using 
syringe  i  idiation  shields; 

* 

(v)  Pat  ent  or  human  research  subject 
followuj ;  or 

*        * 

45.  In  )  35.930,  the  section  heading 
and  para  ^aphs  {a)(l)  and  (a)(2)  are 
revised  a  nd  paragraphs  (a)(3)  and  (a)(4) 
are  adde  1  to  read  as  follows: 

§  35.930    Training  for  therapeutic  use  of 
unsealedpyproduct  material. 

* 

(a)' 

(1)  Th4  American  Board  of  Nuclear 
Medicini 
(2)Th( 


American  Board  of  Radiology 
radiology,  therapeutic  radiology,  or 
oncology; 

medicine  by  the  Royal 
Physicians  and  Surgeons  of 
C>r 
American  Osteopathic  Board 
Radiofcgy  after  1984;  or 


m 

radiation 
(3)  Nuilear 

College 

Canada; 
^  (4)Th« 
'^of"^-^ 


46.  In 
revised 

§35.940 
sources. 


(a) 

(1)  Radiology 
or  radiati)n 
Board 


47.  In 
(a)(2) 
added  to 


§35.950 
sources 

*        * 

(a)  * 


35.940,  paragraph  (a)(1)  is 
t^  read  as  follows: 

Training  for  use  of  brachytherapy 


,  therapeutic  radiolcwy, 
oncology  by  the  American 


of  ^diology 


35.950,  paragraphs  (a)(1)  and 
ised  and  paragraph  (a)(4)  is 
read  as  follows: 


are  rev 


Training  for  use  of  sealed 
f4r  diagnosis. 


(1)  Radiology,  diagnostic  radiology, 
therapeutic  radiology,  or  radiation 
oncology  by  the  American  Board  of 
Radiology; 

(2)  Nuclear  medicine  by  the  American 
Board  of  Nuclear  Medicine; 

*  *        *        •        • 

(4)  Nuclear  medicine  by  the  Royal 
College  of  Physicians  and  Surgeons  of 
Canada;  or 

*  *        *        *        • 

48.  In  §  35.960,  paragraphs  (a)(1)  and 
(b)(3)(iii)  are  revised  to  read  as  follows:  _ 

§35.960   Training  for  teletherapy. 

***** 

(a)*  *  * 

(1)  Radiology,  therapeutic  radiology, 
or  radiation  oncology  by  the  American 
Board  of  Radiology; 

*  *        *        »        • 

(b)*  *  • 

(3)*  *  • 

(iii)  Calculating  the  teletherapy  doses  . 
and  collaborating  with  the  authorized 
user  in  the  review  of  patients'  or  human 
research  subjects'  progress  and 
consideration  of  the  need  to  modify 
originally  prescribed  doses  as  warranted 
by  patients'  or  human  research  subjects" 
reaction  to  radiation;  and 

*  *        •        *        • 

49.  In  §35.961,  paragraph  (b)  is 
redesignated  as  paragraph  (c)  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

§  35.961    Training  for  teletherapy  physicist. 

*  «        •        *        • 

(b)  Is  certified  by  the  American  Board 
of  Medical  Physics  in  radiation 
oncology  physics;  or 

***** 

50.  Section  35.972  is  revised  to  read 
as  follows: 

§35.972    Recentness  of  training. 

The  training  and  experience  specified 
in  this  subpart  must  have  been  obtained 
within  the  7  years  preceding  the  date  of 
application  or  the  individual  must  have 
had  related  continuing  education  and 
Experience  since  the  required  training 
and  experience  was  cctoipleted. 

51.  Section  35.980  is  added  to  read  as 
fbllows: 

§  35.980    Training  for  an  authorized  nuclear 
pharmacist 

The  licensee  shall  require  the 
authorized  nuclear  pharmacist  to  be  a 
pharmacist  who: 

(a)  Has  current  board  certification  as 
a  nuclear  pharmacist  by  the  Board  of 
Pharmaceutical  Specialties,  or 

(b)(1)  Has  completed  700  hours  in  a 
structured  educational  program 
consi.sting  of  both: 

(i)  Didactic  training  in  the  following 
.  areas:  ( 


n 
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(A)  Radiation  physics  and      '  . 
instrumentation; 

(B)  Radiation  protection; 

(C)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity; 

(D)  Chemistry  of  byproduct  material 
for  medical  use;  and 

(E)  Radiation  biology;  and 

(ii)  Supervised  experience  in  a 
nuclear  pharmacy  involving  the 
following: 

(A)  Shipping,  receiving,  and 
performing  related  radiation  surveys; 

(B)  Using  and  performing  checks  for 
proper  operation  of  dose  calibrators, 
survey  meters,  and,  if  appropriate, 
instruments  used  to  measure  alpha-  or 
"beta-emitting  radionuclides; 

(C)  Calculating,  assaying,  and  safely 
preparing  dosages  for  patients  or  human 
research  subjects; 

(D)  Using  administrative  controls  to 
avoid  mistakes  in  the  administration  of 
byproduct  material: 

(E)  Using  procedures  to  prevent  or 
minimize  contamination  and  using 
proper  decontamination  procedures; 
and 

(2)  Has  obtained  written  certification, 
signed  by  a  preceptor  authorized 
nuclear  pharmacist,  that  the  above 
training  has  been  satisfactorily 
completed  and  that  the  individual  has 
achieved  a  level  of  competency 
sufficient  to  independently  operate  a 
nuclear  pharmacy. 

52.  Section  35.981  is  added  to  read  as 
follows: 

§  35.981    Training  for  experienced  nuclear 
pharmacists. 

A  licensee  may  apply  for  and  must 
receive  a  license  amendment  identifying 
an  experienced  nuclear  pharmacist  as 
an  authorized  nuclear  pharmacist  before 
it  allows  this  individual  to  work  as  an 
authorized  nuclear  pharmacist.  A 
pharmacist  who  has  completed  a 
structured  educational  program  as 
specified  in  §  35.980(b)(1)  before  (th^ 
date  of  publication  in  the  Federal 
Register)  andwho  is  working  in  a 
nuclear  pharmacy  would  qualify  as  an 
experienced  nuclear  pharmacist.  An 
experienced  nuclear  pharmacist  need 
not  comply  with  the  requirements  on 
preceptor  statement  (§  35.980(b)(2))  and 
recentness  of  training  (§  35.972)  to 
qualify  as  an  authorized  nuclear 
pharmacist. 

-  53.  In  §35.991.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  35.991    Criminal  penalties. 

(b)  The  regulations  in  Part  35  that  are 
not  issued  under  subsections  161b,  161i, 
or  161o  far  the  purposes  of  section  223 
are  as  follows:  §§  35.1.  35.2.  35.7.  35.8, 


35.12.  35.15,  35.18,  35.19,  35.57,  35.100, 
35.600,  35.901.  35.970.  35.971,  35.990. 
35.991,  and  35.999. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  November,  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle 

Acting  Secretary  of  the  Commission. 
{FR  Doc  94-29525  Filed  12-1-94;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  205 

[Regulation  E;  Docket  No.  R-0859] 

Electronic  Fund  Transfers 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Board  is  publishing  an 
interim  rule  amending  Regulation  E 
(Electronic  Fund  Transfers).  The 
amendment  eliminates  the  requirement 
that  an  electronic  terminal  receipt 
disclose  a  number  or  code  that  uniquely 
identifies  the  consiuner,  the  consumer's 
accoimt,  or  the  access  device.  This 
requirement  currently  poses  a 
significant  security  risk  for  consumers 
and  financial  institutions  by  making 
information  accessible  to  criminals  that 
they  then  use  to  withdraw  funds  from 
consumers'  accounts.  The  Board  has 
adopted  an  interim  rule  that  deletes  the 
requirement  for  a  imique  identification, 
thus  enabling  institutions  to  truncate 
card  or  account  numbe'rs.  The  Board 
seeks  public  comment  on  the  interim 
rule,  which  the  Board  will  adopt  in  final 
following  the  close  of  the  comment 
period. 

DATES:  Interim  rule  effective  December 
1, 1994;  comments  must  be  received  on 
or  before  February  1 , 1 995. 
ADDRESSES:  Conunents  should  refer  to 
Docket  No.  R-0859  and  be  sent  to 
William  W.  Wiles,  Secretary,  Board  of 
Govemgrs  of  the  Federal  Reserve 
System,  Washington.  D.C.  20551.  They 
may  also  be  delivered  to  Room  B-2222 
of  the  Eccles  Building  between  8:45  a.m. 
and  5:15  p.m.  weekdays,  or  to  the  guard 
station  in  the  Eccles  Building  courtyard 
on  20th  Street.  N.W.  (between 
Constitution  Avenue  and  C  Street)  at 
any  time.  Comments  received  will  be 
available  for  inspection  in  Room  MP- 
500  of  the  Martin  Building  between  9:00 
a.m.  and  5:00  p.m.  weekdays,  except  as 
provided  in  12  CFR  261.8  of  the  Board's 
rules  regarding  availability  of 
information. 


FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Jensen  Cell  or  Kyung  Cho-Miller.  Staff 
/Attorneys,  Division  of  Consiuner  and 
Community  Afiiairs,  Board  of  Governors 
of  the  Federal  Reserve  System. 
Washington,  DC  20551,  at  (202)  452- 
2412  or  (202)  452-3667.  For  the  hearing 
impaired  only,  contact  Dorothea 
Thompson,  Telecommimications  Device 
for  the  Deaf  (TDD),  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Board's  Regulation  E  implements 
the  Electronic  Fund  Transfer  Act 
(EFTA).  The  EFTA  provides  a  basic 
framework  estabhshing  the  rights, 
Uabihties,  and  responsibiUties  of 
participants  in  electronic  fund  transfer 
(EFT)  systems.  Types  of  transfers 
covered  by  the  act  and  regulation 
include  transfers  initiated  through  an 
automated  teller  machine  (ATM),  point- 
of-sale  terminal,  automated 
clearinghouse,  telephone  bill-payment 
system,  or  home  bwking  program. 
Regulation  E  establishes  restric^ons  on 
the  imsolicited  issuance  of  ATM  cards 
and  other  access  devices;  requires 
disclosure  of  terms  and  conditions  of  an 
EFT  service;  calls  for  documentation  of 
EFTs  through  terminal  receipts  and 
periodic  account  statements;  provides 
limitations  on  consiuner  liability  for 
unauthorized  transfers;  and  establishes 
procedures  for  error  resolution. 

n.  Summary  of  Amendment 

Section  205.9— Documentation  of 
Transfers 

Paragraph  (a) — Receipts  at  Electronic 
Terminals 

Under  the  EFTA,  when  a  consumer 
initiates  an  EFT  at  an  electronic 
terminal,  the  financial  institution  must 
make  a  written  receipt  available  to  the 
consumer.  The  receipt  must  identify  in 
some  w^y  the  consumer's  account  with 
the  financial  institution  from  or  to 
which  funds  are  transferred. 

Under  the  Board's  Regulation  E. 
institutions  can  comply  with  ttiis 
identification  requirement  by  including 
a  number  or  code  on  the  receipt  that 
identifies  the  access  device  used  to 
initiate  the  transfer,  the  consimieiC 
initiating  the  transaction,  qr  the 
consumer's  accounts.  To  ensure 
adequate  identification,  the  Board's 
regulation  specifies  that  the" number  or 
code  should  be  "unique." 

This  identification  requirement  was 
adopted  in  1979.  and  over  the  years 
many  financial  institutions  have  met  the 
requirement  by  disclosing  consumers' 
card  or  account  numbers  on  the  receipt; 
until  recently,  doing  so  did  not  appear 
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to  represent  a  secniity  risk  for  financial 
institutiazts.  Now.  a  laige  number  of 
institutions  are  reporting  that  the 
requirement  for  a  unique  identification 
poses  a  significant  security  risk  for 
consumers  and  financial  institutions. 
These  institutions,  together  with  trade 
associations,  have  asked  that  the  Board 
revise  the  rule  to  prevent  ATM  fraud  by 
persons  who  observe — and  often 
videotape — •  ooimuner  entering  a 
personal  identification  number  (PIN)  on 
the  ATM  keypad.  These  persons  retrieve 
terininal  receipts  that  have  been 
discarded  at  ATM  locations  to  obtain 
the  consiuner's  account  or  ATM  card 
number,  lliey  then  manufacture  a 
counterfeit  ATM  card  and  use  the 
combination  of  PIN  and  card  withdraw 
funds  from  the  consumer's  account.  One 
estimate  plates  the  industry  losses  at  an 
annu^  cost  between  25  andMO  million 
dollars,  and  climbing;  others  believe 
this  estimate  is  understated.  Data 
veriiyii^  the  extent  of  institutions'  fraud 
losses  due  to  this  problem  are  publicly 
unavailable  because  the  data  are 
proprietary  in  nature.  But  several  large 
financial  institutions  indicate  they  have 
sustained  losses  of  as  much  as  a  million 
dollars  in  one  week. 

Institutions  say  that  truncating  the 
consuiner's  account  or  card  number  on 
the  r^eipt  would  help  to  counter  the 
problem.  Under  the  current  receipt 
.provision  in  Regulation  E,  however, 
Ihey  cannot  readily  do  so  because  of  the 
likelihood  that  the  identification 
number  on  the  receipt  no  longer  would 
be  "unique"  among  the  institution's 
customers.  Institutions  have  considered 
other  ways  to  reduce  risk,  including 
retrofitting  termi.nals  to  uniquely 
identify  a  consumer  by  a  means  other 
than  a  card  or  account  number.  Another 
approach  would  be  for  the  terminal  to 
give  cuirtomers  the  option  not  fo  receive 
a  receipt,  for  customers  who  might 
otherxvi!w>  tend  to  discard  their  receipts 
at  the  ATM.  White  these  approaches 
could  help  reduce  fraud,  they  would  be 
extreme' V  costly  to  implement. 
Educali^^nal  efforts  to  encourage 
consumers  not  to  discard  their  receipts 
^      at  the  ATM  site  generally  have  been 
unsuccessfi^ 

The  interin^r^|o  eliminates  thr 
requirement  for  a  unique  number  or 
code,  and  thus  allows  institutions  to 
truncate  the  account  or  card  niimber 
disclosed  on  ATM  receipts.  With  a 
truncated  number,  it  becomes  less 
feasible  for  a  criminal  to  duplicate  a 
card  with  an  account  number  that 
matches  the  consumer's  P!N.  For  the 
consumer's  purposes,  the  printed 
number  would  continue  to  provide 
enough  information  for  the  consumer 
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(and  he  financial  institution)  to  identify 
the  ti  msacti(Hi. 

The  Board  believes  that  the  change 
will  Aot  substantially  diminish 
consi  mer  protections.  The  purpose  of 
the  n  ceipt  requirement  is  to  allow 
consumers  to  verify  transactions.  Under 
the  afiendment.  the  receipt  mil  still 
provide  sufficient  information  to  allow 
the  consumer  to  identify  transfers:  the 
date  sf  the  transfer,  the  amount  of  the 
transj  er;  the  type  of  transfer  and  type  of 
accoi  nt;  the  location  of  the  terminal; 
and  ii  lentification  of  any  third  party  to 
or  fro  n  which  funds  are  transferred. 
Usinj  this  information,  a  consumer 
coulc  match  each  transaction  on  the 
perio  lie  statement  with  the  receipt 
receii  ed  at  the  time  the  transaction  took 
place  In  addition,  a  consumer  would 
have  the  necessary  infonnation  to 
identify  and  resolve  errors  in 
docw  dentation. 

Ore  inarily  the  Board  publishes 
propc  sed  rules  for  a  public  comment 
perioi  I  before  their  adoption.  In  the 
prese  it  case,  the  Board  believes  the 
situat  on  represents  a  serious  baud 
probli  im  for  consumers  and  financial 
institi  itions,  and  that  it  is  important  to 
act  ex  Jeditiously  in  amending  the 
curre  t  rule.  The  Board  believes  also 
that  t  le  amendment  being  adopted  will 
reduc  5  fraud  without  compromising 
consu  mers*  ability  to  identify  their  EFT 
transj  ctions  at  ATMs.  Delay  in  the 
adopt  on  of  this  amendment  would 
cause  continued  losses  to  consumers, 
and  fi  landal  institutions,  which  is 
contn  ry  to  the  public  interest. 

Fur  hermore,  the  amendment  relieves 
the  re  ;triction  that  the  account  number 
be  "ui  lique."  and  does  not  require 
institi  tions  to  take  any  action  to 
imple  nenl  the  amended  regulation. 
Modil  ication  of  the  identification 
numb  ;r  on  the  receipt  is  discretionary 
to  the  institution.  Thus,  the  Board  finds 
that  g  tod  cause  exists  for  the  adoption 
of  an  nterim  rule  without  prior 
comni  ent,  pursuant  to  the 
Admi  listrative  Procedure  Act  (5  U.S.C.  c 
553(b  (3)(B)).  Accordingly,  the  Board  is  V 
adopt  ng  an  interim  rule  thi,:  takes  effect 
imme  h'alely,  and  publishing  that 
interii  i  rule  for  public  comment  for  a 
60-da; '  period,  after  which  the  Board 
will  a  [opt  a  final  rule  that  takes  into 
accou  It  any  conunent  that  may  be 
receiv  jd. 

The  amendment  to  Regulation  E  set 
forth  1  elow  does  not  expressly  refer  to 
truncj  tion  of  the  account  number.  The 
Board  notes,  hovrever,  that  it  plans  to 
codifj  the  permissibility  of  tnmcation 
in  the  Official  Staff  Commentary  to 
Reguli  tion  E,  following  the  Board's  final 
action  on  this  interim  rule.  (This 
amen(  ment  of  Regulation  E  supersedes 


UMI 


a  proposed  change  under  the  regulatory 
review  project  that  was  published  for 
comment  earlier  this  year  (59  FR 10684. 
March  7, 1994).) 

m.  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-0859.  The  Board  requests 
that,  when  possible,  comments  be 
prepared  using  a  standard  "Courier" 
typeface  with  a  type  size  of  10  or  12 
characters  per  inch.  This  will  enable  the 
Board  to  convert  the  text  into  machine- 
readable  form  through  electronic 
scanning,  and  will  facilitate  automated 
retrieval  of  comments  lor  review. 
Comments  may  also  be  submitted  on 
computer  diskettes,  using  either  the  3.5" 
or  5.25"  size,  in  any  IBM-compatible 
DOS-based  format.  Comments  on 
computer  diskettes  must  be       / 
accompanied  by  a  hard  copy  version. 

IV.  Regulatory  Flexibility  Analysis  and 
Paperwork  Reduction  Act 

The  amendment  to  Regulation  E  will 
provide  more  flexibility  to  financial 
institutions  in  complying  with  the  EFT^ 
Act  requirements  for  identifying  a 
transaction  on  receipts  provided  at 
electronic  terminals. 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1930 
(44  U.S.C.  35;  5  CFR  1320.13).  the 
revision  will  be  reviewed  by  the  Board 
under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget  after  consideration  of  comment 
received  during  the  public  comment 
period.  Nevertheless,  given  that  the 
amendment  provides  for  more  flexibility 
in  complying  with  the  law,  the  Board 
believes  there  is  a  negligible  impact  on 
the  paperwork  burden  for  state  member 
banks  and  institutions  supervised  by 
other  agencies. 

List  of  Subjects  in  12  CFR  Part  205 

Consumer  protection.  Electronic  fund 
transfers.  Federal  Reserve  System, 
Reporting  and  recordkeeping 
requirements. 

\  For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  1 2  CFR 
part  205  as  set  forth  below: 

PART  205— ELECTRONIC  FUND 
TRANSFERS  (REGULATION  E) 

1.  The  authority  citation  for  part  205 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1693. 

2.  Section  205.9  is  amendeil  by 
revising  paragraph  (a)(4).  to  read  as 
follows: 

§  205.9    Documentation  of  transfers. 

(a)'  »  •  , 


(4)  A  nimiber  or  code  that  identifies 
the  consumer  initiating  the  transfer,  the 
consiuner's  account(s),  or  the  access 
device  used  to  initiate  the  transfer. 

•        *        *        •       • 

By  order  of  the  Board  of  Governors  of  the 
Federal  Rejenre  System,  November  28. 1994. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  94-29625  Filed  12-1-94;  8:45  am] 
BtLUNG  CODE  621(M)1-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  91-ANE-39;  Amendment  39- 
'  9065;  AD  94-23-03]    < 

Airworthiness  Directives;  Pratt  & 
Whitney  JTBD  Series  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  (PW)  JTBD 
series  turbofan  engines,  that  requires 
installation  and  periodic  inspection  of 
temperature  indicators  installed  on  the 
No.  4  and  5  bearing  compartment 
scavenge  oil  tube  and  performance  of 
any  necessary  corrective  action.  This 
amendment  is  prompted  by  reports  of 
high  pressure  turbine  (HPT)  shaft 
fractures  caused  by  oil  fires  that  resulted 
from  internal  leakage  of  thirteenth  stage 
compressor  discharge  air  into  the  No.  4 
and  5  bearing  compartment.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fracture  of  the  HPT  shaft,  which 
can  result  in  imcontained  release  of 
engine  fragments,  engine  fire,  inflight 
engine  shutdown,  or  possible  aircraft 
damage. 

DATES:  Effective  January'  31,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  31. 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  mav  be  obtained 
from  Pratt  &  Whitney,  Tecnnical 
Publications  Department,  M/S  132-30. 
400  Main  Street,  East  Hartford,  CT 
06108.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park,  Burlington.  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 


FOR  FURTHER  INFORMATKM  CONTACT: 
Mark  A.  Rumizen,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299:  telephone (617) 238-7137, 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Pratt  &  Whitney 
(PW)  JT8D  series  turbofan  engines,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  January  24, 1992  (57  FR 
2857).  that  action  proposed  to  require 
the  installation  and  periodic  inspection 
of  temperature  indicators  (temp  tabs) 
installed  on  the  No.  4  and  5  bearing 
compartment  scavenge  oil  tubo. 
performance  of  any  necessary  corrective 
action,  and  to  require  the  installation  of 
No.  4  and  5  bearing  compartment 
hardware  modifications  for  certain  ' 
engines. 

On  July  19, 1993.  the  FAA  issued  a 
Supplemental  NPRM  (58  FR  40083.  July 
27, 1993)  that  reopened  the  comment 
period,  due  to  comments  received  and 
the  detemunation  that  t^  bearing 
compartment  hardware  mbdifications 
do  not  adequately  prevent  internal 
leakage  of  thirteenth  stage  compressor 
discharge  air  into  the  No.  4  and  5     ' 
bearing  compartment.  That 
Supplemental  NPRM  proposed  to 
require  installation  of  improved 
temperature  indicators  to  extend  tlie  i 
compliance  time  for  installation  of 
temperature  indicators,  and  to  eliminate 
the  requirement  to  perform  No.  4  and  5 
bearing  compartment  hardware 
modifications,  in  accordance  with  PW 
Alert  Service  Bulletin  (ASB)  No.  5944. 
Revision  2,  dated  June  8, 1992,  and  ASB 
No.  6053.  Revision  7,  dated  May  24. 
1993. 

Interested  persons  have  bjien  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  PW  JT8D- 
Std  series  turbofan  engines  installed  in 
Boeing  727  series  aircraft  should  be 
exempt  from  the  requirements  of  the  AD 
based  on  the  absence  of  imcontained 
engine  failures  over  the  last  16  years  for 
those  engines.  The  FAA  concurs.  The 
FAA  has  determined  that  the  risk  of 
uncontained  engine  failures  on  PW 
JT8D-Std  series  turbofan  engines 
installed  in  Boeing  727  series  aircraft 
has  been  reducing  as  newer  model 
'  engines  with  improved  containment 
capability  have  been  accumulating  an 
increasing  percentage  of  fleet  operating 


hours.  Based  on  this  determination,  the 
FAA  has  concluded  that  a  mandatory 
requirement  to  install  the  temperature 
indicators  on  these  engines  cannot  be . 
justified.  Therefore,  thismal  rule  has 
been  revised  to  remove  from  the 
applicability  PW  JT8D-Std  series 
engines. 

One  commenter  states  that  the 
repetitive  inspections  and  associated 
record  keeping  should  be  incorporated 
into  the  operators'  FAA-approved 
maintenance  program.  Tfte  FAA  does 
not  concur.  The  FAA  has  determined ' 
that  it  is  necessary  to  keep  the  repetitive 
inspections  under  the  AD  and  separate 
from  the  routine-approved  maintenance 
program  to  distinguish  this  activity  as 
being  critical  to  flight  safety.  In 
addition,  this  AD  represents  an  interim 
program  until  installation  of  the  HPT 
containment  hardware  in  PW  JT8D-200 
series  turbofan  engines  has  been 
accomplished  in  accordance  with  AD 
93-23-10. 

Two  commenters  state  that  the  temp 
tab  installation  requirement  should  be 
extended  beyond  the  current  90  days. 
The  FAA  does  not  concur.  The  FAA  has 
provided  ample  notice  of  this 
requirement  and  extension  of  the 
installation  grace  period  will  increase 
the  probability  of  a  No.  4  and  5  bearing 
compartment  fire  and  possible  shaft 
fracture.  In  addition,  this  90  day  grace 
period  represents  an  increase  from  65 
days  proposed  in  the  NPRM. 

Two  commenters  state  that  the 
repetitive  inspection  interval  should  be 
changed  from  65  hours  time  in  ser\'ice 
(TIS)  to  a  longer  interval  or  an  interval 
based  on  calendar  time.  The  FAA  does 
not  concur.  Extension  of  this  interval 
will  increase  the  probability  of  a  No.  4 
and  5  compartment  fire  to  an 
unacceptable  level.  This  interval 
represents  a  maximum  limit,  and 
shorter  inter\-als  can  be  selected  to  be 
consistent  with  calendar  time 
maintenance  schedules. 

One  commenter  states  that  temp  tabs 
are  unreliable  and  are  subject  to  oil 
contamination  and  false  indications, 
and  that  the  program  should  be  delayed 
until  a  new  indicating  method  is 
developed.  The  FAA  does  not  concur. 
The  temp  tab  configuration  specified  in 
this  rule  and  associated  PW  SB 
represent  an  improved  version  that 
incorporates  a  sealant  which  is  applied 
over  the  indicator  and  prevents  oil 
saturation.  Hi  addition,  a  procedure  to 
determine  if  oil  saturation  has  occurred 
is  included  in  the  associated  PW  SB. 
PW  has  developed  a  more  costly 
mechanical  pop-up  indicator  that  is 
resistant  tq  oil  contamination. 
Introduction  of  this  indicator  is 
currently  under  evaluation  and  it  may      j 


r 
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be  available  as  an  ahemate  means  of 
campUanoe  at  a  future  date. 

Two  ooniTneaten  state  that  the  cost 
impact  does  not  take  into  account  the 
enense  of  nudntaining  the  temp  tab 
indicataR  and  Uta  costs  of 
troubleshooting  false  indicatians,  and 
that,  therefcie,  the  total  cost  estimate  for 
compliance  vrith  the  AD  should  be 
increased  to  reflect  Aese  indirect  costs. 
The  FAA  does  not  concur.  The 
economic  analysis  reflects  die  direct 
cost  of  compliance  with  the 
reqi^rements  of  the  AD  actions  that  the 
^AA  has  determined  are  necessary  to 
iconect  an  nnsaie  condition  likely  to 
exist  on  engines  of  this  type  design.  The 
FAA  has  determined  that  adherence  to 
the  temp  tab  indicator  instillation 


I  in  PW  SB  No. 
^able  installation 
I  installed 
)  indicators  will 

Dtially 
'  abnormal  engine 


instructions       . 

5944  will  allow  for 
of  the  indicators, 
'correctly,  the  temp 
provide  warning  ol  _ 
catastrophic  and  cost 
conditions. 

One  commenter  states-that  the  temp 
tab  indicator  part  numbers  should  not 
be  stated  in  the  AD.  The  commenter 
maintains  that  the  AD  would  then  still 
be  applicable  for  improved  indicators 
with  new  part  numbers  when  they  are 
introduced.  The  FAA  does  not  concur. 
A  new  revision  to  PW  SB  No.  5944 
would  be  required  to  introduce  new  part 
numbers  for  new  temp  tab  indicators, 
and  the  FAA  may  approve  the  new 
revision  and  installation  of  these  new 
temp  tab  indicators  as  an  alternative 
method  of  compliance. 

One  commenter  states  that  utilizing 
oil  system  condition  monitoring  and 
chedcs  should  allow  for  an  increased 
temp  tab  indicator  inspection  interval. 
The  FAA  does  not  concur.  The  F^  has 
determined  that  the  temp  tab  indicators 
are  the  most  efiective  indicator  of  No.  4 
and  5  bearing  compartment 
overtemperature  conditions.  However, 
other  oil  system  checks,  such  as  oil 
consumption  monitoring,  breather 
pressure,  and  oil  pressure,  can  be  used 
to  assist  in  the  trouble^ootlng  process 
and  help  identify  bearing  compartment 
overtemperature  conditions. 

One  commenter  agrees  with  the  rule 
as  proposed. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  2,432  PW 
JT8D-200  series  engines  of  the  affected 


design  In  the  wtvldwide  fleet  The  FAA 
estimates  that  1,044  engines  installed  on 
aircraft jof  U.S.  registry  will  be  affected 
by  thisJiW.  that  it  will  take 
approximately  1.5  work  hours  per 
engine  to  accomplish  the  required 
actionsi  a^tl  that  the  average  labor  rate 
is  $55  der  work  hour.  Based  on  these 
figuresJthe  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$85381 

The  regulations  adopted  herein  will 
not  have  substantial  direct  eBecXs  on  the 
States,  *n  the  relation^p  between  the 
naticma  govranment  and  the  States,  or 
on  the  <  istribution  of  power  and 
respona  bilities  among  the  various 
levels  o  government.  Therefore,  in 
accorda  ice  with  Executive  Order  12612, 
it  is  det  rrmined  that  this  final  rule  does 
not  hav » sufficient  federab'sm 
implies  ions  to  warrant  the  preparation 
of  a^Fec  sralism  Assessment. 

For  ti  e  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  actimi"  under 
Executi^  Order  12866;  (2)  is  not  a 
"signifi(  ant  rule"  unda  DOT 
Regulati  try  Policies  and  Procedures  (44 
FR  1103  4,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 

ial  number  of  small  entities 
criteria  of  the  Regulatory 

ty  Act.  A  final  evaluation  has 
for  this  action  and  it  is 

,  in  the  Rules  Docket.  A  copy 

be  obtained  from  the  Rules 
Docket  1 1  the  location  provided  under 
the  capt  on  "AODflESSeS. 

List  of  S  objects  ra  14  CFR  Part  39 

Air  Ti  msportation.  Aircraft,  Aviation 
safety,  L  icorporaticm  by  reference. 
Safety. 

Adoptio  1  of  the  Amendment 

Accor  lingly.  pursuant  to  the 
authorit;  r  delegated  to  me  by  the 
Adminii  trator,  the  Federal  Aviation 
Adminij  tration  amends  part  39  of  the 
Federal  Wiation  Regulations  (14  CFR 
part  39)  IS  foHows: 

PART  a  — AIR¥K>RTNINESS 
DIRECT  ^S 

1.  The  authority  citation  for  part  <39 
continui  s  to  read  as  follows: 

Author  ly:  49  U.S.C  App.  1354(a).  1421 
and  1423  49  U.S.C  106(g);  aad  14  CFR 
11.89 


substan 

under 
%Flexibi 
been  pi 
contai 
of  it  ma 


UMI 


■^ 


139.13 

2.  Section  39.13  is  amended  by 
adding  the  foUoMring  new  airworthiness 

directive: 

94-23-03  Pratt  &  Whitney:  Amendment  39- 
9065.  Docket  91-ANE-39. 

AppUcability:  Pnttti  Whttoejr  (PW)  JT8D- 
209,  -217,  -217A.  -217C  and<«19tuifaafaa 
engines  that  have  not  installed  high  pressure 
turbine  (HPT)  containnwnt  hardwera  in 
accordance  with  AD  93-23-10.  These 
engines  are  installed  on  but  not  limited  to 
McDonnell  Douglas  MD-80  series  and  Boeing 
727  series  aircraft. 

.    Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fracture  (rf  the  HPT  shaft,  which 
can  result  in  uncontained  release  of  engine 
fragments,  engine  fire,  inflight  engine 
shutdown,  or  possible  aircraft  damage, 
accomlplish  Hm  following: 

(a)  Install  and  inspect  one  m  two 
temperature  indicators,  part  number  (P/N) 
810486,  or  a  single  or  double  sM  of  P/N 
809129  and  P/N  809130  temperature 
indicators,  on  the  No.  4  and  5  bearing 
compartment  scavenge  oil  tube,  as  follows: 

(1)  Install  temperature  indicators  on  ifae 
No.  4  and  5  bearing  compartment  scavenge 
oil  tube  in  accordance  viith  Section  2J\.(1)  of 
the  Accomplishment  Instructions  of  PW 
Alert  Service  Bulletin  (ASBJ  No.  5944, 
Revision  2,  dated  June  8. 1992.  within  90 
days  after  the  elective  date  of  this 
airworthiness  directive  (AD). 

(2)  Visually  inspect  temperature  iodicatore 
within  65  hours  TIS  of  installation. 
Thereafter,  inspect  at  intervals  not  to  exceed 
65  hours  TIS  since  last  inspection. 

(3)  If  upon  inspection,  the  color  of  any 
temperature  indicator  windov«(s]  has  turned 
completely  black,  perform  troubleshooting 
and  diagnostic  testing  and  corrective  actioiy 
■s  required,  in  accor^nce  with  Section 
2.A.(2Kg)  and  (d)  or  (0  and  (g),  as  applicable, 
of  the  Accomplishment  Instructions  of  PW 
ASB  No.  5944,  Revision  2.  dated  )une  8, 
1992.  Prior  to  returning  the  engine  to  service, 
replace  any  temperature  indicator  that  has 
turned  black  and  inspect  in  accordance  with 
paragraph  (aK2)  and  (a)(3)  of  this  AD. 

(b)  For  aircraft  installations  utilizing  one  VI 
N  81 0486  indicator  or  one  set  of  P/N  8091 29 
and  809130  indicators,  and  inspection 
reveals  a  missing  indicator,  inspect  the 
remaining  temperature  indicator,  if 
applicable,  to  determine  if  the  indicator 
window  has  turned  completely  black.  If  the 
indicator  window  has  turned  completely 
black,  perform  troubleshooting  and 
diagnostic  testing,  and  corrective  action  as 
required,  in  accordance  with  paragraph  (aK3) 
of  this  AD.  If  the  indicator  window  has  not 
turned  completely  black  or  if  there  are  no 
additional  indicators  installed,  then  install  a 
new  indicator  in  accordance  with  Section 
2.A.(1)  of  the  Accomplishment  Instruction  of 
PW  ASB  No.  5944,  Revision  No.  2.  dated 
June  8. 1992.  prior  to  retiun  to  service,  and 
visually  inspect  the  temperature  indicator 
within  65  hours  TIS  since  installation. 
Thereafter,  inspect  at  intervals  not  to  exceed 
65  hours  TIS  since  last  inspection  in 
accordance  with  paragraphs  (bM2)  and  (a)(3) 
of  this  AD,  { 
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(c)  For  aircraft  installations  utilizing  two  P/ 
N  810486  indicators  or  two  sets  of  P/N 
809129  and  809130  indicators,  and 
inspection  reveals  a  missing  indicatorfs). 
inspect  the  remaining  temperature 
indicatorfs).  if  applicable,  to  determine  if  the 
indicator  window  has  turned  completely     / 
black.  If  the  indicator  window  has  turned  - 
completely  black,  perform  troubleshooting 
and  diagnostic  testing,  and  corrective  action 
as  required,  in  accordance  with  paragraph 
(a)(3)  of  this  AD.  If  the  indicator  window  has 
not  turned  completely  black,  install  a  new 
indicatorfs)  in  accordance  with  Section 
2.A.(1)  of  the  Accomplishment  Instructions 
of  PW  ASB  No.  5944,  Revision  2,  dated  June 
8. 1992,  prior  to  return  to  service,  and 
visually  inspect  the  temperature  indicator 
within  65  hours  TIS  since  installation. 
Thereafter,  inspect  at  intervals  not  to  exceed 
65  hours  TIS  since  last  inspection  in 
accordance  with  paragraphs  (a)(2)  and  (aM3) 
of  this  AD. 

(d)  Report  the  data  elements  identified  in 
Appendix  E  of  the  Accomplishment 


Instructions  of  inv  ASB  No.  5944,  Revision 
2,  dated  June  8. 1992.  whenever  an 
overtemperature  condition  is  observed  on 
any  color  temperature  indicator  which  is  the 
result  of  an  internal  engine  problem  only  and 
not  resulting  from  an  external  cause 
corrected  by  the  published  troubleshooting 
procedures.  Data  elements  should  be 
reported  vrithin  30  days  of  determining  that 
the  overtemperature  condition  is  the  result  of 
an  internal  engine  problem,  to  the  Manager, 
Engine  Certification  Office,  Engine  and 
Propeller  Directorate,  Aircraft  CertiHcation 
Service,  FAA.  12  New  England  Execuiiv-e 
Park,  Burlington.  MA  01803-05299: tax  (617) 
238-7199.  The  reporting  requirements  of  this 
AD  terminate  six  montlis  from  the  effective 
date  of  the  AD. 

(e)  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  t>y  the  Office  of  Management  and 
Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L. 
96-511)  and  have  been  assigned  OMB  control 
number  2120-0056. 


(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  tinae  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  v^ith  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.ig7and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  installations  and  inspections  shall 
be  done  in  accordance  with  the  following 
service  bulletin: 


Document  No. 


PW  ASB  No.  5944  ...„. 
Total  pages:  44 


Pages 


1-44 


Revision 


Dale 


Junes,  1992. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  &  Whitney,  Technical  Publications 
Department.  M/S  132-30.  400  Main  Street, 
East  Hartford,  CT  06108.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street  NW.,  suite  700. 
Washington,  DC 

(i)  This  amendment-becomes  effective  on 
January  31, 1995.  Issued  in  Burlington.  -^ 
Massachusetts,  on  November  3, 1994. 
Jay  J.  Pardee, 

ManagBT,  Engine  and  Prnpeller  Directorate, 
Aircraft  Certification  Senice. 

(FR  Doc.  94-28374  Filed  12-1-94;  8:45  am) 

BILLING  CODE  4910-1S-P 


14  CFR  Part  39 

[Docket  No.  93-SW-15-AD;  Amendment 
39-9084;  AD  94-24-11] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  206A, 
206B.  206L,  206L-1,  and  206L-3 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT.  . 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Bell  Helicopter  Textron, 
Inc.  Model  206 A,  206B,  206L,  206L-1. 
and  206L-3  heUcopters,  that  requires  a 


one-time  inspection  for  cracks  in  the  tail 
rotor  drive  shaft  hanger  bearing  support 
brackets  (brackets),  and  repair  or 
replacement,  as  necessary.  Thist 
amendment  is  prompted  by  reports  of 
cracks  in  the  bend  radius  of  the 
brackets.  The  actions  specified  by  this 
AD  are  intended  to  prevent 
misalignment  of  the  tail  rotor  drive 
shaft,  failure  of  the  tail  rotor  drive  shaft 
system,  loss  of  control  of  the  tail  rotor, 
and  subsequent  loss  of  control  of  the 
helicopter. 
DATES:  Effective  January  6. 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  January  6, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bell  Helicopter  Textron,  Inc.,  P.O. 
Box  482,  Attention  Customer  Support, 
Fort  Worth.  Texas  76101.  This 
information  may  be  exanfiined  at  the 
Federal  Aviation  Administration  (FAA), 
Office  of  the  Assistant  Chief  Counsel, 
2601  Meacham  Boulevard,  Room  663. 
Fort  Worth.  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms.  * 
Sharon  Miles,  Aerospace  Engineer, 
Rotorcraft  Certification  Office,  FAA, 
Rotorcraft  Directorate,  Fort  Worth, 
Texas  76193-0170,  telephone  (817) 
222-5172.  fax  (817)  222-5995. 
SUPPLEMENTARY  INFORMATtONr  A 
proposal  to  amend  part  39  of  the  Federal 


Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Bell  Helicopter 
Textron.  Inc.  Model  206A,  206B.  206L, 
206L-1,  and  206l>-3  helicopters  was 
published  in  the  Federal  Register  on 
September  21,  1993  (58  FR  48989).  That 
action  proposed  to  require  a  one-time 
inspection  for  cracks  of  tail  rotor  drive 
shaft  hanger  bearing  support  brackets 
(brackets),  and  repair  or  replacement,  as 
necessary. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  pubhc.  However,  in  the 
cost/benefit  analysis  section  of  the 
preamble,  the  average  labor  rate  has 
been  changed  from  the  proposed  rate  of 
$55  per  work  hour  to  the  more  current 
rate  of  $60  per  work  hour.  This  rate 
change  increases  the  proposed 
estimated  total  cost  of  $1 ,265,000  by    • 
$55,000  to  $1,320.(000.  Additionally, 
there  have  been  some  editorial  changes 
made  to  the  proposal.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proprased  with  the  changes 
noted.  Although  the  labor  rate  and, 
correspondingly,  the  estimated  total  cost 
amounts  have  been  changed  to  reflect 
the  more  curront  labor  rate,  these 
changes  have  been  made  to  the 
preamble'information  and  not  to  the 
proposed  regulator^'  requirements  of  the 
AD.  The  FAA  ha-  determined  that  the 
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editorial  changes  made  to  the  regulatoiy 
requirements  of  the  rule  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 

AD.S 

The  FAA  estimates  that  5,500 
helicopters  of  U.S.  registry  will  be 
afliected  by  this  AD,  that  it  will  take 
approximatriy  2  work  hours  per 
hehcopter  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
iwll  cost  approximately  $120  per 
helicopter.  Based  on  these  figures,  the 
total-cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,320,000. 

The  regulations  adopted  herein  will 
^not  have  substantial  direct  effects  on  the 
"States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordancewith  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator>'  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  '■  ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety- 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  A\iation  Regulations  (J4  CFR 
part  39)  as  follows: 

PART  39=AIRWORTHINESS 
DIRECTIVES 

-    1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L'.S.C.  App.  1354(a),  1421 
and  1423;  49  U.SC.  106(s);  and  14  CFR 
M.89. 


UMI 


S39.13    lAmwKM] 

2.  Secnon  39.13  is  amended  by 
adding  anew  airworthiness  directive  to 
read  as  follows: 

94-24-11 1  Bell  Helicopter  Textron,  Inc. 
(BHTQ:  Amendment  39-9084.  Docket 
No.  9$-SW-l5-AD. 

Applicability.  Model  206A  and  206B 
helicopters,  with  tail  rotor  drive  shaft  hanger 
bearing  su  jport  brackets  (brackets),  part 
number  (ITN)  206-030-407  or  -433, 
installed;  and  Models  206L,  206L-1,  and 
206L-3  he  icopters,  with  brackets,  P/N  206- 
033-412.  i  ^stalled,  certificated  in  any 
category. 

Complii  nee:  Required  as  indicated,  unless 
accomplislied  previously. 

To  prevtnt  misalignment  of  thetail  rotor 
drive  shafts  failure  of  the  tail  rotor  drive  shaft 
system,  lo«s  of  control  of  the  tail  rotor,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  With  n  the  next  100  hours  time-in- 
service  afti  T  the  effective  date  of  this  AD,  and 
prior  to  ini  tailing  any  affected  brackets  on  a 
helicopter  accomplish  the  following: 

(1)  lnsp<  ct  and  rework  brackets,  P/N  206- 
030-407  o  -433,  in  accordance  with  the 
Accomplis  liment  Instructions  of  BHTI  Alert 
Service  Bifletin  (ASB)  No.  206-92-69,  dated 
Septemberj  29, 1992. 

(2)  Insp«  ct  and  rework  brackets,  P/N  206- 
033-412, 1 1  accordance  with  the 
Accomplialiment  Instructions  of  BHTI  ASB 
206L-92-*J.  dated  September  29. 1992. 

(b)  If  mu  tiple  cracks  are  found,  or  if  a 
crack  is  foi  nd  that  equals  or  exceeds  0.10 
inches  in  1  sngth,  replace  the  bracket  before 
further  flij  it. 

(c)  An  al  emative  method  of  compliance  or 
adjustmen  of  the  compliance  time  that 
provides  ai  i  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  i  Certification  Office,  FAA, 
Southwest  Region,  Rotorcraft  Directorate, 
Fort  VVorthl  Texas  76193-0170.  Operators 
shall  subm  t  their  requests  through  an  FAA 
Principal  N  laintenance  Inspector,  who  may 
concur  or  <  omment  and  then  send  it  to  the 
Manager,  I  otorcraft  Certification  Office. 

Note:  Ini  wmation  concerning  the  existence 
of  approve  1  alternative  methods  of 
complianci  with  this  AD,  if  any,  may  be 
obtained  fr  )m  the  Rotorcraft  Certification 
Office. 

(d)  Speci  \\  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Av  ation  Regulations  (14  CFR  21.197 
and  21.19S   to  operate  the  helicopter  to  a 
location  w  ere  the  requirements  of  this  AD 
can  be  accc  mplished. 

(e)  The  ii  specttons.  rework,  and 
replacemei  t.  if  necessar>',  shall  be  done  in 
accordance  with  BHTI  Alert  Service  Bulletin 
206-92-69  dated  September  29,  1992,  that  is 
applicable  o  BHTI  Model  206A  and  206B 
helicopters  and  BHTI  Alert  Service  Bulletin 
206L-92-8  I,  dated  September  29,  1992.  that 
is  iipplicab  e  to  BHTI  Model  206L.  206L-1, 
and  206L-;  helicopters.  This  incorporation 
by  referenc  j  was  approved  by  the  Director  of 
the* Federal  Register  in  accordance  with  5 
U.S.C.  552(  i)  and  1  CFR  part  51.  Copies  may  . 
be  obtainet  from  Bell  Helicopter  Textron, 
Inc..  P.O.  B  )x  482.  Customer  Support.  Fort 


^9 


Worth,  Texas  76101.  Copies  may  be 
inspected  at  the  FAA.  Office  of  the  Assistant 
Chief  Counsel,  2601  Meacham  Boulevard, 
Room  663,  Fort  Worth.  Texas;  or  at  the  OfRce 
of  the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC 

(f)  This  amendment  becomes  e^ctive  on 
January  6, 1995. 

Issued  in  Fort-Worth,  Texas,  on  November 
22, 1994. 

James  D.  Erickson, 

Manager.  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  94-29510  Filed  12-01-94;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  94-NM-26-AD;  Amendment 
39-9076;  AD  94-24-03] 

Airworthiness  Directives;  McDon..^ 
Douglas  Model  DC-10-10.  -15,  -30. 
and  -40  Series  Airplanes,  KC-10A 
(Military)  Airplanes,  and  Model  MD-11 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10-10,  -15,  -30,  and 
-40  series  airplanes,  KC-lOA  (military) 
airplanes,  and  Model  MD-11  series 
airplanes,  that  requires  the  installation 
of  retainers  and  supports  at  the  lateral 
control  mixer  bracket  on  the  center  of 
the  wing  rear  spar  of  the  airplane.  This 
amendment  is  prompted  by  an  analysis 
conducted  by  the  manufacturer,  which 
revealed  that  failure  of  a  lateral  control 
mixer  bracket  could  result  in 
uncommanded  deployment  of  the 
spoiler.  The  actions  specified  by  this  AD 
are  intended  to  prevent  inadvertent 
asjTnmetric  deployment  of  the  spoiler, 
which  may  lead  to  reduced 
controllability  of  the  airplane. 
DATES:  Effective  January  3, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  3, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation. 
P.O.  Box  1771.  Long  Beach,  California 
90801-1771.  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Department  L51,  M.C.  2-98. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  FAA.^ 


^ 


Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  OfBce, 
3229  East  Spring  Street,  Long  Beach, 
Cahfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700.  Washington,  DC. 

FOR  FURTHER  MFORMA-nON  CONTACT: 
Wahib  Mina,  Aerospace  Engineer. 
Airframe  Branch^,^Af«»4^12lL,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach, 
Cahfomia  90806-2425;  telephone  (310) 
988-5324;  fax  (310)  988-5210. 
SUPPLEMEMTARY  fNFORMATIOH:  A 
proposal  to  amend  part  39  of  the  Federal 


closely  to  the  interval  representative  of 
most  of  the  affected  operators'  normal 
maintenance  schedules.  Paragraph  (a)  of 
the  final  rule  has  been  revised  to  reflect 
a  compliance  time  of  18  months.  The 
FAA  does  not  consider  that  this 
extension  will  adversely  affect  safety, 
since  the  mandatory  repetitive 
inspections  of  the  area,  as  required  by 
AD  92-16-03  will  ensure  that  any 
discrepancies  will  be  identified  and 
corrected  in  the  interim. 
.   The  FAA  has  recently  reviewed  the 
figures  it  has  used  over  the  past  several 
years  in  calculating  the  economic 
impact  of  AD  activity.  In  order  to 


proposal  10  ameno  pan  ;5»  01  tne  rederal     •"•r-"'^ »"  "^  «»»-"' "j^-  luuiuci  lu 
Aviation  Regulations  (14  CFR  part  39)  to  -account  for  various  inflationary  cgsts  in 
:„^i,.A^  -^  -; ^u: 1: — ».•—  /  &  t>\      the  airline  industry,  the  FAA  has 


include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DG-10  and  MD-11 
series  airplanes  series  airplanes  was 
published  in  the  Federal  Register  on 
June  7, 1994  (59  FR  29391).  That  action 
proposed  to  require  the  installation  of 
retainers  and  supports  at  the  lateral 
control  mixer  bracket  on  the  center  of 
the  wing  rear  spar  of  the  airplane. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comments  received. 

Two  comroenters  support  the 
proposal.  V 

Several  commenters  request  that  the 
comphance  time  for  installing  the 
spoiler  mixer  bracket  retainers  be 
extended  from  the  proposed  12  months 
to  18  or  24  months^  These  commenters 
state  that  such  an  Extension  will  allow 
operators  to  accomplish  the  installations 
during  a  regularly  scheduled  heavy 
maintenance  visit.  This  will  reduce  the 
impact  of  non-scheduled  maintenance 
and  removal  of  aircraft  from  service,  and 
prevent  the  consequent  inconvenience 
to  the  traveling  public.  The  commenters 
point  out  that  safety  wrill  not  be 
compromised  by  extending  the 
compliance  time,  since  the  repetitive 
inspections  of  the  mixer  bracket  ^ 

assembly  at  intervals  of  1,500  cycles,  ^6 


determined  that  it  is  necessary  to 
increase  the  labor  rate  used  in  these 
calculations  from  $55  per  work  hour  to 
$60  per  work  hour.  Tly  economic 
impact  inf emotion  baow  has  lieen 
revised  to  reflect  this  nrcrease  in  the 
specified  Kourly  laboirate. 

INote:  As  a  result  of  re^nt  commuukcations 
with  the  Air  TransporiAssociation  (ATA)  of 
America,  the  FAA  has  learned  that,  in 
general,  some  operatorsViay  misunderstand 
the  legal  effect  of  AD's  on  airplanes  that  are 
identified  in  the  applicability  provision  of  , 
the  AD.  but  that  have  been  altered  or  repaired 
in  the  area  addressed  by  the  AD.  Under  these 
circumstances,  at  least  one  operator  ap(>ears 
to  ha%e  incorrectly  assumed  that  its  airplane 
was  not  subject  to,  an  AD.  On  the  contrary, 
all  jiirplanes  identified  in  the  applicability 
provision  of  an  AD  are  legally  subject  to  the 
AD.  If  ab  airplane  has  been  altered  or 
repaiwa  in  the  affected  area  in  such  a  way 
as  to  ^ffect  compliance  with  the  AD.  the 
owner  or  operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance  with 
the  paragraph  of  each  AD  that  provides  for 
such  approvals.  A  note  has  been  added  to 
this  final  rule  to  clarify  this  requirement.) 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
Ibove.  the  FAA  has  determined  that  air 
safety  and  the  jjublic  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FA.\  has 


., 7-  determined  that  these  changes  will 

are  currently  required  by  AD  92-16y03,  neither  increase  the  econoniicburden  ' 

will  maintain  the  structurtj  integrity  of  on  any  operator  m3rtneFease-fhc  scope 

the  mixer  bracket  assembly  in  the  of  the  AD. 

interim.  There  are  amjroximately  427  Model 

The  FAA  concurs  that  the  compliance  DC-IG-IO,  -la,  -30,  and  ^0  series 


time  can  be  extended  somewhat.  The 
FAA's  intent  was  that  the  inspections  be 
conducted  during  a  regularly  scheduled 
maintenance  visit  for  the  majority  of  the 
affected  fleet,  when  the  airplane  would 
be  located  at  a  base  where  special 
equipment  and  trained  personnel  would 
be  readily  available,  if  necessary.  Based 
on  the  information  supplied  by  the 
commenters,  the  FAA  now  recognizes 
that  18  months  corresponds  more 


airplanes  and  KC-lOA  (military) 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
241  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  fake 
appro.ximately  3  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  S6,497  pec 
airplane.  Based  on  these  figures,  the 


total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,609,157 
or  $6,677  per  airplane. 

There  are  approximately  114  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  The  FAA 
estimates  that  46  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  would  take  approximately  3  work 
hours  per  airplane  to  accompUsh  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  woric  hour. 
Required  parts  would  cost 
approximately  $6,497  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  of  Model  MD-11  series 
airplanes  is  estimated  to  be  $307,142,  or 
$6,677  per  airplane. 

Based  on  the  figures  discussed  above, 
the  total  cost  impact  of  this  AD  on  U.S. 
operators  is  $1,916,299.  This  total  cost 
impact  figure  is  based  on  assumptions 
that  no  operator  has  yet  accomplished 
any  of  the  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  jf 
this  AD  were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or  . 
on  tlie  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessmenr 

For  the  reasons  disct^spd  aboy 
certify  that  this  action  n)  is  not  a 
"significant  regulatory  action"  under 
Executive  Orde5>r5866;  (2)  is  not  a 
■'significanrjdle'  under  DOT 
RegulatopfTolicies  and  Procedures  (44 
FR  H0«^  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)' 
Flexibility  Act.  A  final  e\'aluation  has 
been  prepared  for  this  action  and' it  is 
containe^n  the  Rules  DocketAcopy 
of  it  may  be  obtained  froin^l^RH»» 
Docket  at  the  location  provided  undirr 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Avlati 
safety,  lnrorpor.it ion  by  ijcferoncc. 
Safety. 
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Adoption  of  the  Amcnc 

Accordingh .  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  App.  t354(a).  1421 
and  1423: 49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§  39.13    [Amendtd] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-24-03  McDonnell  Douglas:  Amendment 
39-9076.  Docket  94-NM-26-AD. 

Applicability:  Model  DC-10-10.  -15,  -30, 
and  -40  series  airplanes  and  KC-lOA 
(military)  airplanes,  as  listed  in  McDonnell 
Douglas  DC-IO  Service  Bulletin  27-222, 
dated  November  1, 1993;  and  Model  MD-ll 
series  airplanes,  as  listed  in  McDonnell 
Douglas  MD-ll  Service  Bulletin  27-34, 
dated  November  1, 1993;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  asjonmetric 
deployment  of  the  spoiler,  which  may  lead 
to  reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  ciirrent  configuration 
eliminates  the  unsafe  conjUtion;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  coadition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

-     (a)  Within  18  months  after  the  effective 
date  of  this  AD,  install  retainers  and  supports 
at  the  lateral  control  right-  and  left-hand 
mixer  bracket  on  the  center  of  the  wing  rear 
spar  of  the  airplane  in  accordance  with 
McDonnell  Douglas  DC-10  Service  Bulletin 
27-222,  dated  November  1,  1993  [for  Model 
DC-IO-IO,  -15,  -30,  and  -40  series  airplanes 

JfldJ4e=T^)A  (military)  airplanes);  or 
McDonnell  Douglas  MD-ll  Ser\ice  Bulletin 
27-34,  dated  November  1, 1993  (for  Model 
MD-ll  series  airplanes);  as  applicable. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 


Inspector!  who  may  add  comments  and  then 
send  it  tothe  Manager,  Los  Angeles  ACO. 

Note  2:  information  concerning  the 
existence  of  apprcived  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtamed  from  the  Los  Angeles  ACO. 

(c)  Spe«  ial  flight  permits  may  be  issued  in 
accordani  e  with  §§  21.197  and  21.199  of  the 
Federal  A  liation  Regulations  (14  CFR  21.197 
and  21.19 ))  to  operate  the  airplane  to  a 
location  v  here  the  requirements  of  this  AD 
can  be  ac<  omplished. 

(d)  The  installation  shall  be  done  in 
accordant  b  with  McDonnell  Douglas  DC-10 
Service  B  lUetin  27-222,  dated  November  1. 
1993  [for  ^odel  DC-10-10,  -15.  -30,  and  -40 
series  air{  lanes  and  KC-lOA  (military) 
airplanes]  and  McDonnell  Douglas  MD-ll 
Service  Bi  lUetin  27-34,  dated  November  1, 
1993  (for !  /todel  MD-ll  series  airplanes);  as 
applicabh  .  This  incorporation  by  reference 
was  apprc  ii'ed  by  the  Director  of  the  Federal 
Register  it  accordance  with  5  U.S.C.  552(a) 
and  1  CFF  part  51.  Copies  may  be  obtained 
from  McD  jnnell  Douglas  Corporation.  P.O. 
Box  1771.  Long  Beach,  California  90801- 

vl771,  Atte  ration:  Business  Unit  Manager,     . 

/Technical  Administrative  Support. 
Departmei  t  L51,  M.C.  2-98.  Copies  may  be 
inspected  it  the  FAA,  Transport  Airplane 
Dircctorat  1. 1601. Lind  Avenue.  SVV.,  Renton, 
WashingU  n;  or  at  the  FAA,  Transport 
Airplane  I  lirectorate,  Los  Angeles  Aircraft 
Certificatii  in  Office.  3960  Paramount 
Boulevard   Lakewood.  California;  or  at  the 
Office  of  I  le  Federal  Register,  800  North 
Capitol  St  eet.  N\V..  suite  700,  Washington, 

(e)  This  imendment  becomes  effective  on 
January  3,  1995. 

Issued  i  I  Renton.  Washington,  on 
November  17, 1994. 
Darrell  M,  Pederson, 
Acting  Ma  wger.  Transport  Airplane 
Directorate  .  Aircraft  Certification  Service. 
IFR  Doc.  9  1-28885  Filed  12-1-94;  8:45  am] 
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14  CFR  P  art  39 
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.  94-CE-02-AD;  Anr)endment  39- 
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Alrworth  less  Directives;  Jetstream 
Aircraft  limited  (Formerly  British 
Aerospade,  Regional  Aircraft  Limited) 
HP  137  M  k1,  Jetstream  Series  200,  and 
Jetstrean  i  Models  3101  and  3201 
Airplanes 


AGENCY: 
Adminis 
ACTION: 


I  ederal  Aviation 
sttation,  DOT. 
rule. 
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This  amendment  supersedes 
orthlness  Directive  (AD)  87-04-04 
1-16-02,  which  currently 
following  on  Jetstream 
nited  (JAL)  HP  137  Mkl. 
series  200,  and  Jetstream 
01  and  3201  airplanes: 
inspecting  the  universal 


joints  and  universal  rivets,  replacing 
any  damaged  part,  and  limiting  the  in- 
service  life  of  the  torque  tube  shaft 
assembly.  JAL  has  introduced  an 
improved  flap  torque  tube  shaft 
assembly  that  includes  universal  joints 
that  are  not  life  limited.  The  Federal 
Aviation  Administration's  policy  on 
aging  commuter-class  aircraft  is  to 
eliminate  or,  in  certain  instances, 
reduce  the  number  of  certain  repetitive 
short-interval  inspections  when 
improved  parts  or  modifications  are 
available.  This  action  requires  installing 
this  improved  flap  torque  shaft 
assembly  in  place  of  the  repetitive 
inspection  and  life  limit  requirements  of 
the  two  existing  AD's.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  flap  torque 
assembly,  which  could  result  in 
asymmetric  flap  deployment  and  loss  of 
control  of  the  airplane.  \ 

DATES:  Effective  December  1. 1995. 
The  incorporation  by  reference  of 
certain  pubhcations  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
1, 1995. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Manager 
Product  Support,  Prestwick  Airport, 
Ayrshire,  KA9  2RW  Scotland;  telephone 
(44-292)  79888;  facsimile  (44-292) 
79703;  or  Jetstream  Aircraft  Inc., 
Librarian,  P.O.  Box  16029.  Dulles 
International  Airport,  Washington,  DC, 
20041-6029;  telephone  (703)  406-1161; 
facsimile  (703)  406-1469.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr  ' 
Raymond  A.  Stoer,  Program  Officer, 
Brussels  Aircraft  Certification  Office. 
FAA.  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embass> .  B-1000 
Brussels,  Belgium;  telephone  (322) 
513.3830;  facsimile  (322)  230.6899;  or 
Mr.  John  P.  Dow,  Sr.,  Project  Officer, 
Small  Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  Citv,  Missouri 
64106;  telephone  (816) 426-6932; 
facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  JAL  HP  137  Mkl,  Jetstream 
series  200,  and  Jetstream  Models  3101 
and  3201  airplanes  was  published  in  the 
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Federal  Register  on  July  12, 1994  (59  FR 

35490).  The  action  proposed  to 
supersede  both  AD  87-04-04  and  AD 
89-16-02  with  a  new  AD  that  would 
require  installing  this  improved  flap 
torque  shaft  assembly  in  place  of  the 
repetitive  inspection  and  life  limit 
requirements  of  the  two  existing  AD's. 
The  proposed  actions  would  be 
accomplished  in  accordance  with 
Jetstream  Aircraft  Limited  Service 
Bulletin  No.  27-JA  920340. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  corrections  will  rfot 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

This  action  is  based  on  the  FAA's 
aging  commuter-class  aircraft  polity. 
This  poUcy  simply  states  that  airplane 
owners/operators  should  incorporate  a 
known  design  change  when  it  could 
eliminate,  or,  in  certain  instances, 
reduce  the  number  of  critical  repetitive 
inspections. 

This  final  rule  action  has  an  effective 
date  of  approximately  12  months  after 
publication  in  the  Federal  Register  and 
a  comphance  time  of  50  hours  time-in- 
service  after  the  effective  date.  This  will 
allow  operators  time  to  schedule  the 
flap  torque  shaft  assembly  replacement. 
The  requirements  of  AD  87-04-04  and 
AD  89-16-02  will  still  apply  until  the 
efliective  date  of  this  AD  or  until  the 
installation  or  modification  required  by 
this  AD  is  accomplished,  whichever 
occurs  first. 

The  FAA  estimates  that  245  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
31  workhours  per  airplane  to 
accomplish  the  required  action,  and  that 
the  average  labor  rate  is  approximately 
$55  an  hour.  Parts  cost  approximately 
$1,010  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$665,175.  This  figure  is  based  dh  the 
assumption  that  no  affected  airplane 
operator  has  accomplished  the  required 
actions.  In  addition,  this  action 
eliminates  the  need  for  the  repetitive 
inspections  required  by  AD  87-04-04 
and  AD  89-16-02.  The  FAA  has  no  way 
of  determining  the  operation  levels  of. 
each  individual  operator  of  the  affected 
airplanes,  and  subsequently  cannot 


determine  the  repetitive  inspection 
costs  that  will  be  eliminated  by  the 
required  action.  The  FAA  estimates 
these  costs  to  be  substantial  over  the 
long-term. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efl'ects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  " 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a);  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  both  AD  87-04-04, 
Amendment  39-5529,  and  AD  89-16- 
02,  Amendment  39-6273,  and  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

94-24-01  JeUtream  Aircraft  Limited: 

Amendment  39-9074:  Docket  No.  94- 
CE-02-AD.  Supersedes  AD  87-04-04. 
Amendment  39-5529.  and  AD  89-16-02, 
Amendment  39-6273. 


Applicability:  HP  137  Mkl,  Jetstream 
Series  200,  and  Jetstream  Models  3101  and 
3201  airplanes  (all  serial  numbers), 
certificated  in  any  category. 

Compliance:  Required  within  the  next  50 
hours  time-in-sendce  (TIS)  after  the  effective 
date  of  this  AD.  unless  already  accomplished. 

To  prevent  failure  of  the  flap  torque  shaft 
assembly,  which  could  result  in  asymmetric 
flap  deployment  and  loss  of  control  of  the 
airplane,  accomplish  the  following: 

Note  1:  The  effective  date  of  this  AD  is 
more  than  12  months  after  the  issue  date  of 
this  AD.  This  will  allow  operators  time  to 
schedule  the  flap  torque  shaft  assembly 
replacement.  The  requirements  of  AD  87-04- 
04  and  AD  89-16-02  will  apply  until  the 
effective  date  of  this  AD  or  until  the 
installation  or  modification  specified  by 
paragraph  (a)  of  this  AD  is  accomplished, 
whichever  occurs  first. 

(a)  Install  an  improved  torque  shaft 
assemblv  in  accordance  with  Part  1  of  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Jetstream  Aircraft  Limited  Ser\ir.e 
Bulletin  (SB)  No.  27-JA  920340:  or  modif> 
the  existing  torque  shaft  assembly  in 
accordance  with  Part  2  of  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Jetstream  Aircraft  Limited  SB  No. 
27-JA  920340.  which  incorporates  the 
following  pages: 


Revi- 

Pages 

sion 
level 

Date 

1  through  6  and 

2  

Decemtjer  21, 

9  through  16. 

1993. 

7.  8,  and  17 

Original 

September  2. 

through  28. 

Issue. 

1992. 

(b)  The  life  limit  requirements  of  the  tortjue 
tube  shaft  assembly  required  by  AD  87-04- 
04,  and  the  repetitive  inspections  of  the 
universal  joints  and  universal  joint  rivets 
required  by  AD  89-16-02  remain  mandatory 
until  the  effective  date  of  this  AD  or  upon 
accomplishing  the  installation  or 
modiflcation  referenced  by  paragraph  (a)  of 
this  AD.  whichever  occurs  first. 

(c)  Special  flight  permits  may  be  issued' in 
accordance  with  §§  21.197  and'  21  199  of  the 
Federal  Aviation  Regulations  (14  CFR  21  197 
and  2 1.1 99).  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  aocomplished. 

(d)  An  alternative  method  of  compliant?  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  ma>  be 
approved  by  the  Manager.  Brussels  Aircraft      * 
Oertification  Office  (ACO).  Europe,  Africa. 
Middle  East  office.  FAA;  c/o  American 
Embassy.  1000  Brussels.  Belgium.  The  » 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector .- 

who  may  add  comments  and  then  send  it  lo 
the  Manager.  Brussels  .\CO. 

Note  2:  Information  concerning  the 
existence  of  appro\ed  alternative  methojjs  ol 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Brussels  ACO. 

(e)  The  installation  or  modiflcalion        •' 
required  by  this  .\D  shall  be  done  in 
accordance  with  letstrpam  Sen  ice  Built.-!. .i 
No.  27-JA  920340: 
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Pages 

Revi- 
sion 
level 

Date 

ittvough  6  and  9 
through  16. 

7.  8.  andl? 
t)rough28. 

2 

Original 
Issue. 

December  21. 

1993. 
September  2. 

1992. 

This  incoiponitioQ  by  reference  was 
approved  by  the  Director  of  the  Federal 
fegfatm  in  accordance  with  5  U.S.C  552(a) 
and  1 CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircraft  Limited,  Manager 
Product  Support.  PrestwicJc  Airport. 
Ayrshire.  iCA9  2RW  Scotland;  or  Jetstream 
Aircraft  Inc.,  Librarian.  P.O.  Box  16029. 
Dulles  International  Airport,  Washington. 
DC.  Copies  may  be  inspected  at  the  FAA. 
Central  Region.  Office  of  the  Assistant  Chief 
Counsel.  Room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Raster.  800  North  Capitol  Street. 
N\V..  suite  700.  Washington,  DC 

(f)  This  amendment  (39-9074)  supersedes 
both  AD  87-04-04.  Amendment  3©-5529. 
and  AD  89-16-02.  Amendment  39-6273. 

(g)  This  amendment  (39-9074)  becomes 
effective  on  December  1. 1995. 

Issued  in  Kansas  City.  Missouri,  on 
November  15, 1994. 
Barry  D.  Clements. 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

IFR  Doc.  94-28631  Filed  12-1-94:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Part  701 
[Docket  No.  940364-4064] 
RIN  C694-AA91 

Offsets  in  Military  Exports 

AGENCY:  Bureau  of  Export 
Administration.  Commerce. 
ACTION:  Final  nile. 

SUMMARY:  Tlie  Bureau  of  Export 
Adniinislratioa  (BXA)  is  amending  the 
National  Security  IndustrialBase 
Regulations  to  require  U.S.  firms 
entering  into  offset  agreements 
nssociated  with  the  sale  of  defense 
articles  aiuiy or  defense  services  to 
foreign  governments  or  fortrign  ^ 

c:ompanies  to  provide  BXA  certain 
information  regarding  those  agreements 
when  they  exceed  $5,000,000  in  value 
This  new  regulation  is  being 
promulgated  pursuant  to  the  Defense 
Production  Act  of  1950.  as  amended. 
DATES:  This  rule  is  effective  December  2. 
1094.  Annual  reports  must  be  submitted 
on  or  before  June  15  of  the  succeeding 
year,  except  that  the  report  for  calendar 


year  1993  inust  be  submitted  on  or 
before  Ma  ch  15. 1995. 

AODRESSEl  :  Annual  reports  should  be 
sent  to  En  d  Botwin.  Director.  Strategic 
Analysis  pivision,  Office  of  Strategic 
Industries<aad  Economic  Security." 
Attention^Offset  Regulation  Report. 
Room  3878,  U.S.  Department  of 
Commerc^,  14th  Street  and   • 
Pennsylvania  Avenue  N.W..      j 
Washingti  n.  DC  20230. 

FOR  FURTW  ER  INFORMATION  CONTACT:  Erin 
Finn.  Offs  sts  Program  Manager. 
Strategic  >  inalysis  Division.  Office  of 
Strategic  I  idustries  and  Economic  . 
Security,  i  loom  3878,  U.S.  Department 
of  Comme  -ce,  14th  Street  and 
Pennsylva  aia  Avenue  N.W.. 
VVashingH  n.  DC  20230.  Telephone  202- 
482-2322  ar  Fax  202-482-5650. 

SUPPLEMEl  TARY  INFORMATION: 

Backgroui  id 

The  Del  mse  Production  Act 
Amcndme  tits  of  1992  amended  the 
Defense  P  oduction  Act  of  1950  (the 
Act).  The  Vet  now  requires  that  U.S. 
firms  ente  ing  into  contracts  for  the  sale 
of  defense  articles  or  defense  ser\'ices  to 
foreign  co  mtries  or  foreign  firms  that 
are  subjcc  to  offset  agreements 
exceeding  $5,000,000  in  value  to  furnish 
informatic  n  regarding  such  sales  to  the 
Secretary  if  Commerce  (the  Secretary). 
The  Act  a  so  now  requires  the  Secretary 
to  establis  i  regulations  to  collect  this 
informatic  n  and  to  protect  it  from     , 
public  dis  :losure  unless  public 
disclosiu-e  is  specifically  authorized  by 
the  firm  fi  mishing  the  information.  The 
Act  furthe  ■  requires  the  Secretary  to 
ser\e  as  tl  e  President's  executive  agent 
in  prepari:  ig  an  annual  report  to 
Congress  <  n  the  impact  of  offsets  On  the 
United  Sti  tes. 

This  rep  B4*-will  include  an  aggregated 
summary  if  information  provided  to  the 
Secretary  ly  U.S.  industry  pursuant  to 
the  regula  ion  provided  here.  It  will 
address  th  5  impact  of  offsets  on  the 
defense  pi  jparedness,  industrial 
competitii  eness.  employment,  and  trade 
of  the  Unied  States. 

On  Apri  1  26. 1994.  BXA  published  in 
the  Feden  I  Register  (59  FR  21678)  a 
proposed  i  ule  on  reporting  of  offsets  in 
military  ei  ports  designed  to  elicit 
comments  suggestions,  information,  or 
advice  reli  tive  to  the  proposed 
regulation 


UMI 


20  responses  were  received 
<;ommenti:  ig  on  the  proposed  nile.  The 
two  major  comments  concerned  the 
requireme  its  to  submit  semi-annual 
rtiports  am   to  report  each  individual 
transactioi  undertaken  to  fulfill  an 
offset  com  nitment.  The  rule  has  be<;n 
amended  i  i  address  these  concerns. 


n 


j^ulemaking  Requirements 

1.  This  rule  has  been  determined  to  be 
"significant"  for  purposes  of  Executive^ 
Order  12866. 

2.  This  nde  involves  collections  of 
information  subject  to  the  Paperworii 
ReducUon  Act  of  1980  (44  U.S.C  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number 
940364-4212.  Public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  be  5  to  60  hours  per 
response,  with  an  average  of  10  hours, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

3.  This  rule  does  not  contain  policies 
vnth  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  Onder  Executive  Order 
12612. 

4.  The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  is 
anticipated  that  the  rule  will  primarily 
affect  large  defense  contractors  that 
engage  in  offset  agreements  with  foreign 
governments.  Moreover,  the  rule  is  not 
expected  to  pose  a  burden  because  firms 
engaging  in  offset  transactions  already 
must  prepare  periodic  accounts  of 
progress  toward  fulfillment  of  offset 
obligations  for  the  foreign  entity  that  is 
party  to  the  offset  agreement.  The 
information  to  be  collected  pursuant  to 
these  regulations  is  less  than  that 
required  by  these  foreign  parties.  With 
regard  to  new  offset  agreements  entered 
into,  the  information  requested  is 
readily  available  and  will  take  a 
minimum  amount  of  time  to  assemhii- 
by  the  parties  involved. 

List  of  Subjects  in  15  CFR  Part  701 

Administration  practice  and 
procediu-e.  Arms  and  munitions. 
Exports,  Offsets,  Reporting 
requirements. 

Accordingly,  the  National  Security 
Industrial  Base  Regulations  (15  CFR 
parts  700-709)  are  amended  by  addiag 
part  701  to  road  as  follows: 

PART  701— REPORTING  OF  OFFSETS 
AGREEMENTS  IN  SALES  OF  WEAPON 
SYSTEMS  OR  DEFENSE-RELATED 
ITEMS  TO  FOREIGN  COUNTRIES  OR 
FOREIGN  FIRMS 

Soo. 

701.1     Purpose. 

701. Z    OermiHous. 
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701.3  Applicability  and  Scope. 

701.4  Procedures. 

701.5  Ck>nfidentiality. 

Authority:  Title  I,  sec.  124.  Pub.  L  102- 
558. 106  Stat  4207  (50  U.S.C  App.  2099). 

§701.1    Purpose. 

The  Defense  Production  Act 
Amendments  of  1992  require  the 
Secretary  of  Commerce  to  promulgate 
regulations  for  U.S.  firms  entering  into 
contracts  for  the  sale  of  defense  articles 
or  defense  services  to  foreign  coimtries 
or  foreign  firms  that  are  subject  to  offset 
agreements  exceeding  $5,000,000  in 
value  to  fiimish  information  regarding 
^ch  agreements.  The  Secretary  of 
Commerce  has  designated  the  Bureau  of 
Export  Administration  as  the 
organization  responsible  for 
implementing  this  provision.  The 
information  provided  by  U.S.  firms  will 
be  aggregated  and  used  to  determine  the 
impact  of  offset  transactions  on  the 
defense  preparedness,  industrial 
competitiveness,  employment,  and  trade 
of  the  United  States.  Summary  reports 
will  be  submitted  annually  to  the 
Congress  pursuant  Section  309  of  the 
Defense  Production  Act  of  1950,  as 
amended. 

§701.2    Definitions. 

(a)  Offsets — Compensation  practices 
required  as  a  condition  of  purchase  in 
either  govemment-to-govemment  or 
commercial  sales  of  defense  articles 
and/or  defense  services  as  defined  by 
the  Arms  Export  Control  Act  and  the 
International  Traffic  in  Arms 
Regulations. 

(b)  Military  Export  Sales — Exports 
that  are  either  Foreign  Military  Sales 
(FMS)  or  commercial  (direct)  sales  of 
defense  articles  and/or  defense  services 
as  defined  by  the  Arms  Export  Control 
Act  and  International  Traffic  in  Arms 
Regu^tions. 

(c)  Prime  Contractor — A  firm  that  has 
a  sales  contract  with  a  foreign  entity  or 
with  the  U.S.  Government  for  mifitary 
export  sales. 

(d)  United  Spates— Includes  the  50 
states,  the  District  of  Columbia,  Puerto 
Rico,  and  U.S.  territories. 

(e)  Offset  Agreement — Any  offset  as 
defined  above  that  the  U.S.  firm  agrees 
to  in  order  to  conclude  a  military  export 
sales  contract.  This  includes  all  offsets, 
whether  they  are  "best  effort" 
agreements  or  are  subject  to  penalty 
clauses. 

(0  Offset  Transaction — Any  activity 
for  which  the  U.S.  firm  claims  credit  for 
full  or  partial  fulfillment  of  the  offset 
agreement.  Activities  to  implement 
offset  agreements  may  include,  but  are 
not  Umited  to,  coproduction,  licensed 
production,  subcontractor  production. 


overseas  investment,  technology  transfier 
countertrade,  barter,  coimterpurchase, 
and  buy  back. 

(g)  Direct  O^set— Contractual 
arrangements  that  involve  defense 
articles  and  services  referenced  in  the 
sales  agreement  for  military  exports. 

(h)  Indirect  Offset — Contractual 
arrangements  that  involve  defense  goods 
and  services  unrelated  to  the  exports 
referenced  in  the  sales  agreement. 

§  701 .3    Applicability  and  scope. 

(a)  This  rule  appUes  to  U.S.  firms 
entering  contracts  for:3the  sale  of  defense 
articles  or  defense  services  (as  defined 
in  the  Arms  Export  Control  Act  and 
International  Traffic  in  Arms 
Regulations)  to  a  foreign  coimtry  or 
foreign  firm  for  which  the  contract  is 
subject  to  an  offset  agreement  exceeding 
$5,000,000  in  value. 

(b)  This  rule  appUes  to  all  offset 
transactions  completed  in  performance 
of  existing  offset  commitments  since 
January  1, 1993  for  which  offset  credit 
of  $250,000  or  more  has  been  claimed 
from  the  foreign  representative,  and  new 
offset  agreements  entered  into  since  that 
time. 

§701.4    Procedures. 

(a)  To  avoid  double  counting,  firms 
should  report  only  offset  transactions 
for  which  they  are  directly  responsible 
for  reporting  to  the  foreign  ctistomer 
(i.e.,  prime  contractors  should  report  for 
their  subcontractors  if  the 
subcontractors  are  not  a  direct  party  to 
the  offset  agreement). 

(b)  Reports  shoiUd  be  deliveredLiajhe 
Offsets  Program  Manager,  U.S. 
Department  of  Commerce.  Office  of 
Strategic  Industries  and  Economic 
Security.  Bureau  of  Export 
Administration.  Room  3878. 14th  Street 
and  Pennsylvania  Avenue,  N.VV., 
Washington  DC  20230.  The  first 
industry  reports  should  be  submitted  to 
the  Buireau  of  Export  Administration  not 
later  than  March  15, 1995  and  should 
cover  offset  transactions  completed 
during  the  calendar  year  1993,  as  well 
as  information  regarding  unfiilfilled 
offset  agreements.  After  this  initial 
submission,  companies  should  provide 
information  once  yearly  not  later  than 
June  15  covering  the  preceding  calendar 
year.  All  submissions  should  include  a 
point  of  contact  (name  and  telephone 
number)  and  should  be  by  a  comvmy^ 
official  authorized  to  provide  sudi 
information. 

(c)  Companies  may  submit  this 
information  in  computerized 
spreadsheet/database  format  (e.g.,  Lotus 
1-2-3,  Quattro  Pro,  dbase  IV)  using  a 
3.5  inch  1.44  megabyte  diskette, 
accompanied  by  a  printed  copy. 


(d)  Offset  Transaction  Reporting. 

(1)  Reports  should  include  an 
itemized  Ust  of  offset  transactions 
completed  during  the  reporting  period, 
including  the  following  data  elements 
(Estimates  are  acceptable  when  actual 
figures  are  unavailable;  estimated 
figures  should  be  followed  by  the  letter 
"E"): 

(i)  Name  of  Country — Coimtry  of 
entity  purchasing  the  weapon  system, 
defense  item  or  service  subject  to  offset. 

(ii)  Name  or  Description  of  Weapon 
system.  Defense  Item,  or  Service  Subject 
to  Offset. 

(iii)  Name  of  Offset  Fulfilling  Entity- 
Entity  fulfilling  offset  transaction 
(including  first  tier  subcontractors). 

(iv)  Name  of  Offset  Receiving  Entity- 
Entity  receiving  benefits  from  offset 
transaction. 

(v)  Offset  Credit  Value — Dollar  value 
credits  claimed  by  fulfilling  entity 
including  any  intangible  factors/ 
multipUers. 

(vi)  Actual  Offset  Value — Dollar  value 
of  the  offset  transaction  without 
multipliers/intangible  factors. 

(vii)  Description  of  Offset  Product/ 
Service — Short  description  of  the  type 
of  offset  (e.g.,  coproduction,  technologv 
transfer,  subcontract  activity,  training, 
purchase,  cash  payment,  etc.). 

(yiii)  Broad  Industry  Category — Broad 
classification  of  the  industry  in  which 
the  offset  transaction  was  fiilfilled  (e.g.,  -. 
aerospace,  electronics,  chemicals, 
industrial  machinery,  textiles,  etc.). 
Firms  may  request  a  list  of  the  Standard 
Industry  Classification  (SIC)  codes  to 
assist  in  identify'ing  an  appropriate 
industry  category.  Forward  such 
requests  to  the  Offsets  Program         "*■ 
Manager,  U.S.  Department  of 
Commerce,  Office  of  Strategic  Industries 
and  Economic  Security,  Bureau  of 
Export  Administration.  Room  3878. 
14th  Street  and  Pennsylvania  Avenue. 
N.W.,  Washington.  D.C.  20230  or  Fax 
202^82-5650. 

(ix)  Direct  or  Indirect  Offset — Specify 
whether  the  offset  transaction  was  direct 
or  indirect  offset. 

(x)  Name  of  Country  in  Which  Offset 
was  Fulfilled— United  States, 
purchasing  country,  or  third  coimtry. 

(2)  Offset  transactions  of  the  same 
type  (same  fulfilling  entity,  receiving 
entity,  and  offset  product/ser\'ice) 
completed  during  the  same  reporting 
period  may  be  combined. 

(3)  Any  necessary  comments  or 
explanations  relating  to  the  above 
information  should  be  footnoted  and 
Supplied  on  separate  sheets  attached  to 
the  report. 

(e)  Reporting  on  Offset  Agreements 
Entered  Into.  {!)  In  addition  to  the 
itemized  list  of  offset  transactions 
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completed  during  the  year  as  specified 
above,  U.S.  firms  should  provide 
information  regarding  new  offset 
agreements  entered  into  during  the  year, 
including  the  following  elements: 

(i)  Name  of  Country— -Country  of 
entity  purchasing  the  weapon  system, 
defense  item,  or  service  subject  to  offset; 

(ii)  Name  or  Description  of  Weapon 
System,  Defense  item,  or  Ser\'ice  Subject 
to. Offset; 

(iii)  Names/Titles  of  Signatories  to  the 
Offset  Agreement; 

(iv)  Value  of  Export  Sale  Subject  to 
Offset  (approximate); 

(v)  Total  Value  of  the  Offset 
Agreement; 

(vi)  Term  of  Offset  Agreement 
(monthsl; 

(vii)  Description  of  Performance 
Measures — (e.g..  "Best  Efforts." 
Liquidated  Damages,  (describe)).   - 

(2)  [Reserved] 

§701.5    Confidentiality. 

(a)  As  provided  by  §  309(c)  of  tho 
Defense  Production  Act  of  1950.  as 
amended,  BXA  shall  not  publicly 
disclose  the  information  it  receives 
pursuant  to  this  Part,  unless  the  firm 
furnishing  the  information  subsequently 
speciHcally  authorizes  public 
disclosure. 

(b)  Pubhc  disclosure  must  be 
nuthurized  in  writing  by  an  official  of 
the  firm  competent  to  make  such  an 
authorization. 

(c)  Nothing  in  this  provision  shall 
prevent  the  use  of  data  aggregated  from 
information  provided  pursuant  to  this 
part  in  the  summary  report  to  the 
Congress  described  in  §  701.1. 

Dated:  November  28. 1994. 
Sue  E.  Eckert, 

A<isistant  Secretary  for  Export 

Administratinn. 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  141 

[TO.  94-951 
RIN1515-^B39 

Establishment  of  Conditional  Release 
Period  for  Textiles  and  Textile 
Products 

AGENCY:  U.S.  Cu.stoms  Scrvic:^. 
IJt'partment  of  tho  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  'the 
Cistoms  Regulations  to  establish  a 
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conditione  release  period  of  180  days 
on  entries  >f  textiles  and  textile 
products  f(  ir  the  sole  purpose  of 
facilitating  a  determination  as  to 
whether  ti  e  country  of  origin  of  the 
entered  go  )ds  has  been  accurately 
represente  1  to  Customs.  This 
amefidmei  t  will  permit  Customs  to 
issue  Noti(  es  of  Redelivery  to  importers 
of  textiles  md  textile  products  within 
30  days  af  3r  the  end  of  the  conditional 
release  pei  ,od  if  investigation  or 
informatio  i  reveals  that  the 
merchandi  >e  was  claimed  to  originate  in 
a  country  i  /here  little  or  no 
manufactu  ing  processes  occurred  in 
order  to  av  jid  quota  or  visa 
admissibil  ty  requirements.  An  importer 
who  fails  t )  redeliver  the  merchandise 
to  Custom:  custody  would  be  liable  for 
liquidated  damages  under  the  terms  of 
the  Basic  I  nportation  and  Entry  Bond. 
EFFECTIVE  I  tATE:  January  3.  1995 
FOR  FURTHI  R  INFORMATION  CONTACT: 
Jeremy  Bas  kin.  Penalties  Branch.  Office 
of  Regulati  jns  and  Rulings.  202-482- 
6950. 

SUPPLEMEhltARY  INFORMATION: 
Backgroui|d 
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Mar*  30.  1994.  Customs 
I  notice  in  the  Federal 
FR  14808)  which  proposed 
^art  141  of  the  Cu.stoms 
(19  CFR  Part  141)  to 
a  conditional  release  period 
on  all  textiles  and  textile 
at  are  subject  to  the 
of  section  204,  Agricultural 
i.  as  amended  (7  U.S.C. 
The  notice  referred  to  the 
ficant  enforcement  problem 

t  jxtiles  and  textile  products 
imported  into  the  United  States 
of  quota  restrictions  or 
appropriate  visa  from  the 
igin.  The  notice  stated  that 
involves  merchandise  that 
prodLct  of  a  country  to  which 
q  iotas  or  visa  requirements 
hat  is  transshipped  through 
untry  having  less  rigorous 
isa  standards,  often  in  order 
the  making  of  a  false  claim. 
piJrtation  into  the  United  States. 
(  rchandise  is  e  product  of  the 
th;  ough  which  it  was 
shipp  id  and  therefore  subject  to 
!<  nient  quota  and  visa  entry 
pphcable  to  products  of  that 
notice  pointed  out  two 
tj)stacles  to  effective 
t  efToft^  in  such  cases:  (1) 
enalty  provisions  of  .soctioii 
ariffAct  of  1930.  as 
9  U.S.C.  1592).  are  in   * 

liable  for  assessment 
party  who^as  committed 


e  n 


c 


a  ^aii 


fraud,  gross  negligence  or  negligence  in 
connection  with  the  entry  of  such 
transshipped  merchandise,  it  is  not 
always  possible  to  establish  the 
requisite  culpabiUty;  and  (2)  the  other 
alternative,  namely  the  issuance  of  a 
Notice  of  Redelivery  followed  by  the 
issuance  of  a  claim  for  liquidated 
damages  for  a  failure  to  redeliver,  is 
often  not  available  because  in  many 
cases  the  violation  is  discovered  only 
after  the  close  of  the  time  period 
provided  in  the  regulations  for  issuance 
of  a  Notice  of  Redelivery  (for  textiles 
and  textile  products  and  other 
merchandise  for  which  a  conditional 
release  period  is  not  specified  in  the 
regulations,  issuance  must  be  within  30 
days  of  the  release  of  the  merchandis**. 
from  Customs  custody). 

In  order  to  address  these  problems. 
Customs  proposed  to  amend  §  141.113 
of  the  Customs  Regulations  (19  CFR 
141.113)  by  adding  a  new  paragraph  (b) 
to  provide  for  a  specific  conditional 
release  period  of  180  days  from  the  date 
of  release  for  all  textiles  and  textile 
products  subject  to  section  204  of  the 
Agricultiu-al  Act  of  1956.  Thus,  under 
the  terms  of  §  113.62(d)  of  the  Customs 
Regulations  (19  CFR  113.62(d)). 
Customs  would  then  Ijave  up  to  30  days 
from  the  end  of  the  conditional  release 
period  to  issue  a  Notice  of  Redeliver)- 
whenever  it  is  jletermined  that  a  textile 
or  textile  product  is  not  entitled  to 
admission  into  the  commerce  of  tho 
United  States.  Failure  to  redeliver 
merchandise  within  the  time  period 
specified  in  the  Notice  of  Redelivery 
(generally  30  days  from  the  date  of  the 
Notice)  would  result  in  the  assessment 
of  a  claim  for  liquidated  damages  under 
the  Basic  Importation  and  Entry  Bond  as 
provided  in  §  113.62(k)  of  the 
regulations.  In  addition,  the  notice  sot 
forth  proposed  conforming  changes  to 
§141. 113  as  a  consequence  of  the 
addition  of  the  proposed  new  paragraph 
(b).  The  notice  invited  the  public  to 
submit  written  comments  on  the 
proposals,  and  the  public  commtml 
period  closed  on  May  31.  1994. 

Analysis  of  Comments 

Twenty-seven  cf)mments  were 
received.  Four  of  the  comracnlers  wnrcr 
entirely  in  favor  of  the  proposed 
regulatory  amendments  as  written  and 
suggested  no  changes.  Twenty-three 
commcnters  opposed  the  proposals,  Tht- 
comments  in  opposition  arc;  discussed 
below. 

Coniiiwnt:  AH  of  the  f:ommf!it(!rs 
opposing  the  propo.sed  rule  inrlifatod 
that  the  proposed  conditional  release 
period  of  180  days  on  all  textile 
importations  did  not  take  into  account 
tho  commercial  realitv  of  textile 


importation  and  distribution.  Textile 
and  apparel  sales  are  si^ject  to  seasonal 
requirements  and  stylistic  variables,  and 
the  commenters  charged  that  it  woidd 
be  commercially  untenable  to  maintain 
on  hand  seven  months  worth  of 
inventory  in  order  to  be  insulated  from 
any  liability  for  possible  redelivery 
violations.  Many  of  the  commenters 
noted  that  they  operate  in  a  "just  in 
time"  environment  so  that  as  little 
inventory  as  possible  remains  on  hand. 
It  was  generally  agreed  upon  by  the 
negative  commenters  that  the  proposed 
rule  would  impose  a  significant 
economic  burden  on  the  legitimate 
importer  but  that  the  nefarious  importer . 
would  continue  to  operate  without 
regard  for  any  possible  consequence. 

Customs  response:  Customs 
recognizes  that  some  potential  economic 
risk  would  result  from  the  establishment 
of  the  180-day  conditional  release 
period.  As  noted  in  the  analysis  of  the 
following  comment  made  with  regard  to 
the  proposal,  Customs  acknowledges  the 
potential  economic  hardship  that  might 
be  caused  by  a  sweeping  regulation  and, 
therefore,  has  drawn  the  conditions 
upon  which  redelivery  can  be  based 
narrowly  so  as  to  affect  as  few  entries  as 
possible.  In  weighing  the  economic 
harm  caused  by  illegally  transshipped 
goods  against  the  potential  liability 
incurred  by  an  importer  because  of  the 
extension  of  the  30-day  redelivery 
period.  Customs  believes  that  this 
objection  to  the  (NDposed  amendment 
does  not  constitute  a  sufficient  basis  for 
not  proceeding  with  a  final  rule  on  this 
matter. 

Comment:  All  of  the  commenters 
opposed  to  the  proposed  regulation 
stated  that  it  was  overly  broad,  noting 
that  the  proposed  text  would  apply  a 
180-day  conditional  release  period  to  all 
textile  and  apparel  entries  on  any  issue  ., 
of  admissibility,  including  issues  of 
classification,  valuation  or  duty 
assessment.  The  following  observation 
was  typical  of  the  comments  submitted 
on  this  point:  Although  the  release 
period  modificaticm  was  intended  to 
address  the  assumed  abundance  of 
transshipment  violations,  importers  may 
be  exposed  to  lialrility  merely  for 
instances  of  classification/qyota 
category  disputes;  Customs  will 
therefore  have  the  opportunity  to 
penalize  importers  for  matters 
independent  of  the  intentions  of  the 
proposal. 

Customs  response:  Customs  agrees 
that  the  sweep  of  the  proposed 
regulation  is  too  broad.  Accordingly,  the 
regulatory  text  in  question,  as  set  forth 
below,  has  been  redrafted  to  establish  a 
conditional  release  period  of  180  days 
for  textiles  and  textile  products  only  for 


purposes  of  determining  whether  a 
transshipment  violation  has  occurred. 
This  narrowing  of  the  scope  of  the 
regulation  will  serve  to  alleviate  many 
of  the  concerns  of  risk  raised  by  the 
commenters.  The  180-day  period  would 
not  be  applicable  to  issues  of 
classification,  valuation  or  other  issues 
of  admissibility  not  related  to  a 
transshipment  violation. 

Comment:  Two  commenters  suggested 
that  the  proposed  rule  directly  violates 
section  621  of  the  Customs 
Modernization  (hereinafter  the  "Mod . 
Act")  provisions  contained  in  Title  VI  of 
the  North  American  Free  Trade 
Agreement  Implementation  Act  (Public 
Law  103-182,  107  Stat.  2057).  These 
commenters  asserted  that  under  the 
Mod  Act  provisions  and  the  intent  of 
the  Congress  expressed  therein,  an 
importer  is  held  to  a  standard  of 
"reasonable  care"  in  discharging  those 
entry  and  related  activities  for  which  he 
is  responsible.  Failure  to  maintain  that 
standard  will  result  in  assessment  of 
penalties  for  violation  of  the  provisions    ' 
of  19  U.S.C  1592.  The  commenters 
claimed  that  Customs,  through 
liquidated  damages  assessment,  is 
gutting  the  reasonable  care  concept  and 
imposing  a  strict  liability  standard  on  a 
situation  which  Customs  admits  cannot 
be  sanctioned  through  a  1592  action  due 
to  a  failure  d(  proof. 

Customs  response:  Customs  does  not 
agree  with  this  analysis.  By  acting  as 
importer  of  record,  an  impKJrter  or 
broker  knowingly  accepts  the  terms  of 
the  Basic  Importation  and  Entry  Bond. 
When  a  transshipment  violation  occurs, 
the  importation  of  violative  goods  into 
the  United  States  results.  Compensation 
for  that  harm,  which  is  the  purpose  of 
a  liquidated  damage  claim,  js  not* 
readily  quantifiable  and  need  not  be 
based  upon  a  finding  of  culpability. 

Liability  under  section  1592  is  based 
upon  a  finding  of  culpability  and  is  not 
Kmited  to  the  importer  of  the  goods.  The 
penalty  provisions  reach  importers, 
brokers,  manufacturers,  shippers,  and 
the  like,  and  may  also  include  aiders 
and  abettors  of  violations.  These 
penalties  serve  to  punish  violators  and 
deter  future  violative  conduct  but  they 
do  not  serve  to  cmnpensate  the 
Government  for  harm,  ft  is  inapposite  to 
impose  standards  of  reasonable  care 
promulgated  by  the  Mod  Act  to  a  bond 
violation  situation.  Customs  does  not 
believe  that  the  proposed  regulation  is 
in  conflict  uith  the  Mod  Act  and 
therefore  sees  no  reastm  to  modify  or 
withdraw  the  proposed  rule  based  on 
this  comment. 

Comment:  Several  commenters 
suggested  that  imposition  of  liquidated 
damages  equal  to  throe  times  the  value 


of  merchandise  which  is  not  redehvered. 

serves  to  punish  rather  than  compensate 
when  the  violation  involves  illegal 
transshipment  of  textile  merchandise.  - 
These  commenters  noted  that  an 
importer  could  be  found  to  be  negligent 
and  incur  a  1592  penalty  but  pay 
considerably  less  than  a  three-times-the- 
value-of-the-merchandise  claim 
assessed  as  liquidated  damages. 

Customs  response:  Illegally 
transshipped  textile  merdiandise,  white 
prohibited  in  nature,  does  not  cause  a 
health  or  safety  hazard  to  the  general 
pubUc.  Accordingly,  Custcmis  agrees 
with  the  thrust  of  this  comment  and. 
therefore,  the  regulatory  te.xt  as  set  forth 
below,  has  been  redrafted  to  Hmit  any 
Uquidated  damages  assessment  for 
transshipment  violations  to  the  value  of 
the  merchandise  involved  in  the  breacii. 

Conclusion 

Accordingly,  for  the  above  reasons. 
Customs  has  determined  that  tho 
proposed  regulator}'  changes  should  be 
adopted  as  a  final  rule.  suJaject  to  the 
textual  modifications  to  the  proposed 
regulatory  text  as  discussed  in  the  above 
comment  analysis  and  as  set  forth 
below. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

Regulatory  Flexibility  Act 

Pursuant  to  the  pro\isions  of  the 

Regulatory  Flexibility  Ac|  |5  U  S.C.  601 
et  seq.],  it  is  certified  that  the  r^ulatar>' 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Establishment 
of  a  conditional  release  period  for 
textiles  and  textile  products,  which  is 
necessar\'  for  law  enforcement  purposes, 
will  affect  only  the  relatively  small 
percentage  of  importers  who  import 
such  merchandise  confrarj'  to  law 
Accordingly,  the  amendments  are  nut 
subject  to  the  reguktory  analysis  or 
other  requirements  of  5  U.S.C  603  and 
604. 

List  of  Sut^ects  in  19CFR  Pari  141 

Bonds.  Customs  duties  and 
inspection.  Entr\-  procedures.  Imports. 
Release  of  merchandise. 

Amendments  to  the  Regulations 

.Accordingly,  for  the  reasons  set  forth 
above.  Part  141.  Customs  Regulations 
(19  CFR  Part  141),  is  amended  as  set 
forth  below 
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PART  141~EHTRY  OF  MERCHANDISE 

1.  The  authority  citation  for  Part  141 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C  66, 1448, 1484. 1624. 

Section  141.113  also  issued  under  19 
U.S.C  1499. 1623. 

2.  Section  141.113  is  amended  by 
redesignating  paragraphs  (b)  through  (g) 

^  as  (c)  through  (h).  by  adding  the  words 
"or  (b)"  after  the  words  "paragraph  (a)" 
in  newly  designated  paragraph  (c),  and 
by  adding  a  new  paragraph  (b)  to  read 
as  follows: 

f  141 .113    Recall  of  merchandise  released 
from  Customs  custody. 

•  •        *        •        • 

(b)  Textiles  and  textile  products.  For 
purposes  of  determining  whether  the 
country  of  origin  of  textiles  an4Jextile 
products  subject  to  the  provisions  of 
§  12.130  of  this  chapter  has  been 
accurately  represented  to  Customs,  the 
release  from  Customs  custody  of  any 
such  textile  or  textile  product  shall  be 
deemed  conditional  during  the  180-day 
period  following  the  date  of  release.  If 
the  district  director  finds  during  the 
Conditional  release  period  that  a  textile 
or  textile  product  is  not  entitled  to 
admission  into  the  commerce  of  the 
United  States  because  the  countr>'  of 
origin  of  the  textile  or  textile  product 
was  not  accurately  represented  to 
Customs,  he  shall  promptly  demand  its 
leturn  to  Customs  custody. 
Notwithstanding  the  provisions  of 
paragraph  (h)  of  this  section  and 
§  113.62(k)(l)  of  this  chapter,  a  failure  to 
comply  with  a  demand  for  return  to 
Customs  custody  made  under  this 
paragraph  shall  result  in  the  assessment 
of  liquidated  damages  equal  to  the  value 
of  the  merchandise  involved. 

•  •        ♦        »        • 

Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved:  October  24. 1994. 
Dennis  M.  O'Connell, 

Acting  Deputy  Assistant  Secretary  of  the  ^ 
Treasury. 
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DEPART  MENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offiee  o|  the  Assistant  Secretary  for 
Housino— Federal  Housing 
Commi9ioner 


24CFR 
267 


'arts  200, 203, 204, 206.  and 


[Docket  r  0.  R-34-1626;  FR-3027-C-04] 

R)N  2502-  AF25 

Appraisals  and  Property  Valuation. 
Final  Rule;  Correction 

agency:  Office  of  the  Assistant 
Secretar  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule;  correction. 


UMI 


SUMMARY  :  On  October  3,  1994  (59  FR 
50456),  t  le  Department  published  in  the 
Federal  Register,  a  final  rule  that 
establish  jd  minimum  standards  for  real 
estate  ap  )raisals  made  by  staff,  fee  panel 
and  cont  act  appraisers  in  determining 
the  maxi  num  insurable  mortgage 
amount  i  a  most  HUD/FHA  single  family 
(one-to-f(  lur  family)  and  multifamily 
transact!  )ns:  and  established  criteria  for 
the  selec  ion  of  appraisers  by 
mortgage  es.  The  rule  also  distinguished 
those  ap]  iraisals  that  may  be  performed 
by  state  I  censed  appraisers  from  those 
that  mus  be  performea  by  state  certified 
appraise]  s. 

The  pii  rpose  of  this  document  is  to 
correct  s<  veral  minor  technical  errors 
containe(  I  in  the  preamble  and  text  of 
the  Octol  er  3, 1994,  final  rule.  It  also 
corrects  !  267.1(a)  to  clarify  the  limited 
applicab  lity  of  part  267  to  the  risk- 
sharing  p  rogram. 

DATES:  E  ective  date:  December  2,  1994. 

Applic  ibility  date:  Section  267.10  is 
applicab  s  to  HUD  employees  who 
qualify  a  certified  general  appraisers 
not  later  hanDecember  31, 1994,imless 
the  Assis  ant  Secretary-Commissioner 
specifies  Dtherwise  in  a  specific  case. 
FOR  FURT  lER  INFORMATION  CONTACT:  For 
single  fat  lily  programs:  Morris  Carter, 
Director,  5ingle  Family  Development 
Division.  Room  9270,  D^artment  of 
Housing  ind  Urban  Development,  451 
Seventh  J  treet.  SW.,  Washington,  DC 
20410-8C  00.  telephone,  voice:  (202) 
708-272( ;  (TDD)  (202)  708-4594. 
(These  ar  s  not  toll-free  numbers.) 

For  mu  tifamily  programs:  Linda 
Cheathan  .  Director,  Office  of  Insured 
Multifam  ly  Development,  Room  6134. 
Departmt  nt  of  Housing  and  Urban 
Developn  ent.  Room  6134,  Department 
of  Housir  g  and  Urban  Development, 
451  Sevei  ith  Street,  SW.,  Washington, 
DC  2041C  -8000.  telephone,  voice:  (202) 


708-3000;  (TDD)  708-4594.  (These  are 
not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  This 

document  corrects  several  minor 
technical  errors  contained  in  the 
preamble  and  text  of  a  final  rule  on 
Appraisals  and  Property  Valuation,  that 
was  published  in  the  Federal  Register 
on  October  3. 1994  (59  FR  50456). 
Section  267.1(a)  is  also  being  corrected 
to  clarify  the  limited  applicability  of 
part  267  to  the  risk-sharing  program. 

Although  the  final  rule,  in  §  267.1(a), 
limited  part  267  to  National  Housing 
Act  mortgage  insurance  programs,  it  was 
the  Department's  intention  that  the 
multifamily  risk-sharing  program  under 
part  266  (which  is  not  a  National 
Housing  Program)  would  also  be 
covered  by  provisions  in  §  267.3(c) 
regarding  a  reporting  requirement  for 
the  gender  and  minority  classification 
for  appraisers.  This  is  made  clear  in 
references  to  the  risk-sharing  program 
that  appear  in  §  267.3(c).  Section 
267.1(a)  is  being  corrected  to  clarify  this 
limited  applicability  of  part  267  to  the 
risk-sharing  program. 

Accordingly,  FR  Doc.  94-24327,  a 
final  rule  on  Appraisals  and  Property 
Valuation,  published  in  the  Federal 
Register  on  October  3, 1994  (59  FR 
50456),  that  amended  24  CFR  parts  200, 
203,  204.  and  206,  and  added  a  new  part 
267,  is  corrected  as  follows: 

1.  On  page  50457,  in  the  preamble,  in 
column  one,  in  paragraph  two  following 
the  subpart  A  heading,  that  refers  to  the 
definition  for  "FIRREA",  remove  "(d)" 
after  the  word  "definition". 

2.  On  page  50457,  in  the  preamble,  in 
column  one,  in  paragraph  three, 
following  the  subpart  A  heading,  that 
refers  to  the  definition  for  "Single 
family  program",  remove  "(j)"  after  the 
word  "definition". 

3.  On  page  50457,  in  paragraph  four, 
in  column  one,  following  the  subpart  A 
heading,  that  refers  to  the  definition 
"USPAP",  remove  "(1)"  after  the  word 
"definition". 

4.  On  page  50457,  in  the  preamble,  in 
column  three,  in  paragraph  one 
following  the  subpart  B  heading,  in  line 
three,  remove  "(a)"  after  the  word 
"paragraph". 

5.  On  page  50457.  in  the  preamble,  in 
column  three,  in  paragraph  two 
following  the  subpart  B  heading,  in  line 
10.  remove  "(c)"  after  the  word 
"definition". 

6.  On  page  50457,  in  the  preamble,  in 
column  three,  in  paragraph  two 
following  the  subpart  B  heading,  correct 
the  last  sentence  in  the  paragraph  to 
read,  "Note  that  there  is  no  parallel 
definitionofmultifamily  property  in     - 
subpart  e,  which  simply  includes 


property  in  all  National  Housing  Act 
mortgage  and  loan  insurance  programs 
that  are  excluded  &pm  the  "one-to-four- 
family  residential  ph^perty"  definition, 
unless  completely  exduded  bmn  the 
rule  undCT  %  267.1(b)." 

7.  On  page  50461,  in  the  preamble,  in 
the  third  column.  12  lines  from  the 
bottom,  correct  the  cross-reference 

"§  267.3(bM2r  to  read  "§  267.3(c)(2)". 

8.  On  page  50464,  in  column  two,  in 
§  267.1,  paragraph  (a)  is  corrected  l^ 
adding  a  sentence  at  the  end  to  read  as 
follows: 

S  267.1    AppHcabOity. 

(a)  *  •  •  Some  provisicms  of 
§  267.3  (c)  also  apply  to  the  multifamily 
risk-sharing  program  under  part  266  of 
this  chapter  as  provided  in 
§  266.15(bK8)  of  this  chapter. 

§267.2    [Correctedl 

9.  On  page  50464,  in  column  three,  in 
§  267.2.  in  the  definition  for  "Sin^e 
family  program",  "§  267.5(c)"  is 
corrected  to  read,  "§  267.5". 

§267.3    [Cocndwf) 

10.  On  page  50465,  in  column  one,  in 
§  267.3,  paragraph  (cK3)  is  corrected  by 
removing  the  paragraph  designations  for 
paragraphs  (c)(3)  (i).  (u),  and  (iii).  and 
running  the  text  together  to  ftnrn  a 
single  paragraph  (c)(3). 

§267.9    (ConectadI 

11.  On  page  50466,  in  column  one.  in 
§  267.9.  in  line  15,  correct  "Appraisal 
Foundation"  to  read  "Appraisal 
Subcommittee". 

§267.12    [Corrected] 

12.  On  page  50468,  in  cohnnn  three, 
§  267.12  is  corrected  by  adding  a  period 
m  the  end  of  paragraph  (a)(3}  after  the 
word  "Order",  and  by  removing  ";  or" 
and  pmragraph  (a)(4). 

13.  On  page  50469.  beginning  in 
column  one,  §  267.12  is  corrected  by 
removing  paragraph  (bM3)- 

Dated:  November  28, 1994. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing— Fuderal 

Housing  Commissioaer. 
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ENVIRONMENTAL  PROTECnOH 
AGENCY 

40  CFR  Parts  9  and  63 

[AD-FRL-61 11-31 

RIN  2060-AC31 

National  Emission  Standards  for 
Hazardous  A^  Pollutants:  llaiogenaled 
SoUent  Cleaning 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule  and  test  method. 

— ■ — — — . — * 

SUMMARY:  This  final  rule  promulgates 
national  emission  standards  for 
hazardous  air  pollutants  for  halogenated 
solvent  cleaners.  These  standards 
implement  section  112  of  the  Clean  Air 
Act  (Act)  and  are  based  on  the 
Administrator's  determinatioa  that 
halogenated  solvent  cleaning  machines 
emit  halogenated  organic  chemicals 
identified  in  the  Act  list  of  1 89 
hazardous  air  pollutants  (HAP).  The 
halogenated  solvent  cleaner  NESHAP 
requires  batch  vapor  solvent  cleaning 
machines  and  in-line  solvent  cleaning 
machines  to  meet  emission  standards 
reflecting  the  application  of  the 
maximum  achievable  control 
technolc^  lot  major  and  area  sources; 
area  source  batch  cold  cleaning 
machines  are  required  to  achieve 
generally  available  control  technology. 
The  rule  regulates  the  emissions  of  the 
following  halogenated  HAP  solvents: 
methylene  chloride  (MC), 
perchloroethylene  (PCE), 
trichloroethylene  (TCE),  1,1.1- 
trichloroethane  (TCA),  carbon 
tetrachloride  [CT),  and  chloroform  (C). 

The  EPA  is  also  finalizing  Method  307 
vtdth  the  standard.  This  meSiod  can  be 
used  to  demonstrate  compliance  with 
the  idling  standard. 

EFFECTIVE  DATE:  December  2, 1994.  See 
Supplementary  Information  section 
concerning  judicial  review. 

ADDRESSES:  Background  Information 
Document.  The  background  information 
document  (BID)  for  the  promulgated 
standards  may  be  obtained  from  the  U.S. 
EPA  Library  {MD-35),  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-2777.  Please  refer  to 
"National  Emission  Standards  for 
Hazardous  Air  Pollutants,  Halogenated 
Solvent  Geaning — Background 
Information  for  Final  Standards,"  EPA 
No.  453/R-94-071.  The  BID  contains: 
(1)  a  summary  of  all  the  public 
comments  made  on  the  proposed 
standards  and  the  Administratm's 
response  to  the  comments;  and  (2)  a 
summary  of  the  changes  made  to  the 


standards  since  proposal.  A  reasonable 
fee  may  be  diarged  for  ci^iying. 

Docket  A  docket.  No.  A-92-39, 
containing  information  considered  by 
the  EPA  in  development  of  the 
promulgated  standards,  is  available  for 
public  inspection  between  8:00  a.m.  and 
4:00  p.m.,  Monday  through  Riday,  at 
the  following  address:  U.S. 
Environmental  Protection  Agencv,  Air 
and  Radiation  Docket  and  Information  v 
Center  (formerly  known  as  the  Air 
Docket)  (MC-6102),  401  M  Street  SW., 
Washington,  DC  20460  (phone:  (202) 
260-7548).  The  docket  is  located  at  the 
above  address  in  Room  M-1500, 
Waterside  Mall  (ground  fioor).  A 
reasonable  fee  may  be  charged  for 
a^ying. 

FOR  FURTHER  (NFORMATIQN  CONTACr.  For 

information  concerning  the  final 
Standard,  contact  Mr.  Paul  Almoddvar, 
Coatings  and  Consumer  Products  Croup, 
Emission  Standards  Division  (\CD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina, 
27711.  telephone  number  (919)  541- 
0283. 

SUPPLEMENTARY  INFORMATKM:  National 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  halogenated 
solvent  cleaners  were  proposed  in  the 
Federal  Register  on  November  29, 1993 
(58  FR«2566).  This  Federal  S^^cr 
action  aimounces  the  EPA's  final 
decisions  on  the  rule.  Under  section 
307(b)(1)  of  the  Act.  judicial  rciew  of 
the  NTSHAP  is  available  only  by  the 
filing  of  a  petition  for  review  ia  the  V.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  da\s  of 
today's  pubbcatian  of  this  rule.  Under 
section  307(b)(2)  of  the  Act,  the 
requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  the  EPA  to  enfnce  these 
requirements. 

L  The  Standards 

National  emission  standards  fur  major 
sources  of  hazardous  air  pollutants 
established  undCT  section  112  of  the  Act 
reflect: 

"•  *  •  the  maximum  d^ree  of  refhutjon 
in  emissions  of  the  H.AP  •  •  •  that  f  he 
Admin istratCH-,  taking  into  consideration  thtf  • 
cost  of  achieving  such  emission  redortion. 
and  any  nonair  quality  heahh  and 
environmental  impacts  and  eneigy 
requirements,  determine  is  achievabic  tur 
new  or  existing  sources  in  \he  category  en 
subcategory'  to  which  such  emission 
standards  applies  •   •  »••  (the  Act  section 
112(d)(2)). 

Area  sources  are  regulated  with  a  KIACT 
standard,  unless  there  is  justification  for 
regulating  them  under  CACT. 
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The  promiilgated  standard  includes 
miiltiple  alternatives  to  alloV  owners  or 
operators  maximum  compliance 
flexibility.  These  alternatives  include  an 
equipment  standard,  in  conjunction 
with  work  practice  requirements,  and  an 
alternative  overall  solvent  emissions 
standard.  The  idling  emission  limit  and 
-the  alternative  overall  solvent  emission 
standard  are  not  available  to,  owners  or 
operators  of  batch  cold  cleaning 
machines. 

If  an  owner  or  operator  of  a  batch 
vapor  or  in-line  cleaning  machine  elects 
-to  comply  with  the  equipment  standard, 
they  must  install  one  of  the  control 
combinations  Usted  in  the  regulation, 
use  an  automated  parts  handling  system 
;  to  process  all  parts,  and  follow  multiple 
'  work  practices.  As  an  alternative  to 
selecting  one  of  the  equipment  control 
combinations  listed  in  the  regulation,  an 
owner  or  operator  may  demonstrate  that 
the  batch  vapor  or  in-line  cleaning 
machine  can  meet  the  idling  mode 
emission  limit  specified  in  Uie 
standards.  In  addition  to  maintaining 
this  idling  mode  emission  limit,  the 
owner  or  operator  of  a  batch  vapor  or  in- 
line solvent  cleaning  machine  must  use 
an  automated  parts  handling  system  to 
process  all  parts  and  comply  with  the 
work  practice  standards.  A  third 
alternative  for  complying  with  these 
standards  is  to  comply  with  the  overall 
solvent  emissions  limit.  An  owner  or 
operator  complying  with  the  overall 
solvent  emissions  limit  is  required  to 
ensure  that  the  emissions  from  each 
solvent  cleaning  machine  are  less  than 
or  equal  to  the  solvent  emission  levels 
specified  in  ftie  standard.  Under  this 
alternative  standard,  an  owner  or 
operator  is  not  required  to  use  an 
automated  parts  handling  system  or  to 
comply  with  the  work  practice 
standards. 

The  batch  cold  cleaning  machine 
standard  is  an  equipment  standard. 
However,  those  owners  or  operators 
choosing  the  equipment  options  without 
the  water  layer  must  also  comply  with 
Work  practice  requirements.  There  is  no 
idling  standard  or  overall  solvent 
emissions  standard  for  batch  cold 
,  cleaning  machines.  Batch  cold  cleaning 
machines  located  at  nomnajor  sources 
are  exempt  from  title  V  permit 
requirements. 
Section  114(a)(3)  of  the  amended  CAA 
f'     requires  enhanced  monitoring  and 
i      compliance  certification  of  all  major 
stationary  sources.  The  annual 
compliance  certifications  certify 
whether  compliance  has  been 
continuous  or  intermittent.  Enhanced 
monitoring  shall  be  capable  of  detecting 
deviations  from  each  applicable 
emission  limit  or  standard  with 
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sufficient  representativeness,  accuracy, 
precision,  reliability,  frequency  and 
timeliness  to  determine  if  compliance  is 
continuous  during  a  reporting  period. 
The  momtoring  in  this  regulation 
satisfies  tie  requirements  of  enhanced 
monitoring. 

n.  Summary  of  Impacts 

These  Standards  will  reduce 
nationwide  emissions  of  hazardous  air 
pollutan^  (HAP)  from  halogenated 
solvent  deaning  machines  by  77,400 
Mg/yr  (8!  ,300  tons  per  year),  or  63 
percenth  y  1997  compared  to  the 
emission ;  that  would  result  in  the 
absence  of  the  standards.  No  adverse 
secondary  air  impacts,  water  or  solid 
waste  impacts  are  anticipated  bom  the 
promulgation  of  these  standards. 

The  national  annual  energy  usage  due 
to  the  inaallation  of  the  required 
control  (Mvices  is  expected  to  increase 
bom  12.3  million  KWH/yr  to  66.9 
million  I^WH/yr,  which  is  equivalent  to 
approxin^ately  29.3  thousand  barrels  of 
oil.  Thes<  estimates  do  not  include 
energy  sa  dngs  fit>m  reduced  solvent 
use. 

The  im  ilementation  of  this  regulation 
is  expect!  d  to  result  in  an  overall 
annual  ni  tional  net  savings  of  $19 
million.  1  his  includes  a  net  annualized 
savings  ft  jm  installation  of  control 
devices  o  S30.S  million  and  a  total 
monitorii  g,  reporting, 
recordkee  ping  costs  ojp^ll.e  million. 
These  savings  will  cmne  from  the 
significar  t  decrea^  in  solvent 
emission:  and,  therefore,  solvent 
consump  ion,  which  outweigh  the 
overall  co  st  of  air  pollution  control 
equipmei  t  and  monitoring  and 
recordkee  ping  costs. 

The  ecc  nomic  impact  analysis  done  at 
proposal  ihowed  that  the  economic 
impacts  flom  the  proposed  standard 
would  be  insignificant.  The  economic 
impact  an  alysis  has  not  been  revised  for 
promulga  ion  because  the  changes  in 
costs  are  i  lot  expected  to  have  any  effect 
on  the  res  alts  of  the  analysis.  While  the 
estimated  annual  costs  for  the  regulation 
have  increased  since  proposal,  there  are 
still  cost  savings  for  most  affected 
entities.  C  nly  entities  with  small  or 
medium-!  ized  cleaning  machines  will 
not  have  ^  ost  savings,  and  the  costs  for 
the  selecttd  regulatory  alternatives  for 
these  entities  have  changed  very  little 
since  profosal.  Since  those  entities  that 
do  not  hate  cost  savings  were  the  only 
ones  analyzed  in  the  proposal,  and  these 
costs  hava  changed  little,  the  results 
from  the  €  conomic  impact  analysis  at 
proposal  ( hould  still  hold  for 
promulga!  ion. 


UMI 


m.  Significant  Changes  to  the  Proposed 
Standards 

A.  Public  Participation 

Prior  to  proposal  of  the  standards, 
interested  parties  were  advised  by 
public  notice  in  the  Federal  Register  (57 
FR  46854),  of  a  meeting  of  the  National 
Air  Pollution  Control  Techniques 
Advisory  Committee  to  discuss  the 
halogenated  solvent  cleaner  source 
recommended  for  proposal.  This 
meeting  was  held  on  November  17  and 
18, 1992.  The  meeting  was  open  to  the 
public  and  each  attendee  was  given  an 
opportunity  to  comment  oi\  the 
standards  recommended  for  proposal. 

The  standards  were  proposed  and 
published  in  the  Federal  Register  on 
November  29, 1993  (58  FR  62566).  The 
preamble  to  the  proposed  standards 
discussed  the  availability  of  the  BID, 
which  described  the  regulatory 
alternatives  considered  and  the  impacts 
of  those  alternatives.  Public  comments 
were  solicited  at  the  time  of  proposal, 
and  copies  of  the  BID  were  distributed 
to  interested  parties. 

To  provide  interested  persons  the 
opportimity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards,  a  public 
hearing  was  offered  at  proposal; 
however,  one  was  not  requested.  The 
public  comment  period  was  from 
November  29, 1993  to  January  28, 1994. 
Fifty-seven  comment  letters  .were 
received.  The  comments  have  been 
carefully  considered,  and  changes  have 
been  made  in  the  proposed  standards 
when  determined  by  the  Administrator 
to  be  appropriate. 

B.  Comments  on  the  Proposed 
Standards 

Comments  on  the  proposed  standards 
were  received  from  57  commenters 
composed  mainly  of  States,  solvent 
cleaning  machine  users.,  solvent 
cleaning  machine  vendors,  industry  and 
industry  trade  associations.  A  detailed 
discussion  of  these  comments  and 
responses  can  be  found  in  the 
promulgation  BID,  which  is  referenced 
in  the  ADDRESSES  section  of  this 
preamble.  The  summary  of  comments 
and  response  in  the  BID  serve  as  the 
basis  for  the  revisions  that  have  been 
made  to  the  standards  between  proposal 
and  promulgation.  Most  of  the  comment 
letters  contained  multiple  comments. 
The  comments  have  been  divided  into 
the  following  areas: 

•  Selection  of  pollutants  and  source 
categories  for  regulation. 

•  Emission  control  options. 

•  Regulatory  alternatives. 

•  Benefits  analysis/economics. 
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•  Equipment,  idling,  work  practice 
and  overall  solvent  emission  limit 
standards. 

•  Modification  and  reconstruction 
considerations. 

•  Monitoring  requirements. 

c*  Recordkeeping  and  reporting 
requirements. 

•  Operating  permit  program. 

•  Clarifications. 

•  Miscellaneous. 

C.  Significant  Changes 

Several  changes  have  been  made  since 
the  proposal  of  these  standards.  The 
majority  of  the  changes  have  been  made 
to  clarify  portions  of  the  rule  that  were 
unclear  to  the  commenters.  Other  , 
changes  include  adding  additional 
control  combinations  and  an  equation 
that  allows  cleaning  machines  that  do 
not  have  a  solvent  vapor/air  interface 
area  to  comply  with  the  standard  by 
meeting  a  solvent  emission  limit  based 
on  cleaning  capacity.  A  summary  of  the 
major  changes  is  presented  below. 

(1)  Several  comments  were  made 
about  the  complexity  of  the  rule,  with 
many  commenters  offering  suggested 
changes  to  clarify  different  sections. 
Many  of  these  recommendations  have 
been  incorporated  into  the  final  rule. 
For  example,  the  standards  for  batch 
cold  cleaning  machines  have  been 
moved  to  a  separate  section,  the 
operator  test  has  been  included  as 
appendix  B,  and  a  table  summarizing 
the  applicability  of  the  General 
Provisions  to  this  rule  has  been 
included  in  appendix  C. 

(2)  The  applicability  section  of  the 
rule  has  been  clarified  to  ensure  that  the 
standard  regulates  only  those  solvents 
originally  intended  for  inclusion; 
namely,  MC.  PCE,  TCE,  TCA.  CT,  and  C. 
Several  commenters  were  concerned 
that,  as  proposed,  the  rule  could  be 
interpreted  to  regulate  non-halogenated 
solvents  contaminated  by  trace  amounts 
of  halogenated  solvent.  The  EPA  never 
intended  for  these  solvents  to  be 
included  in  these  standards. 

(3)  An  equation  and  table  have  been 
added  to  allow  solvent  cleaning 
machines  that  do  not  have  a  solvent 
vapor/air  interface  area  to  comply  with 
these  standards.  Several  new  cleaning 
machines  are  currently  being  developed 
by  industry-  that  cannot  install  the 
equipment  control  devices  included  in 
this  final  rule,  do  not  have  an  idling 
mode,  and  do  not  have  a  solvent  vapor/ 
air  interface  area  to  relate  to  the  solvent 
emission  limit.  The  equation  and  table 
in  the  rule  allow  owners  or  operators  of 
halogenated  solvent  cleaning  machines 
without  a  solvent  vapor/air  interface 
area  to  comply  with  the  standard  by 
meeting  an  overall  solvent  emissions 


limit  based  on  cleaning  capacity  that  is 
equivalent  to  the  overall  solvent 
emissions  limit  for  machines  with  a 
solvent  vapor/air  interface. 

(4)  The  list  of  equipment 
combinations  has  been  modified  to 
remove  overlapping  controls  and  to  add 
carbon  adsorbers  to  the  control 
combinations. 

There  are  multiple  control 
combinations  available  for  meeting  the 
rule,  many  of  which  are  pollution 
prevention  measures.  Many  of  these 
options  also  reduce  worker  exposure. 
However,  some  sources  may  rely  on  lip 
exhausts  instead  in  order  to  meet  OSHA 
requirements.  Use  of  a  lip  exhaust 
without  any  controls,  while  reducing 
worker  exposure  on  the  one  hand, 
would  dramatically  increase  the  overall' 
emissions  to  air.  Thus,  if  lip  exhausts 
are  used  on  solvent  cleaning  machines, 
the  rule  requires  carbon  adsorption 
controls  (which  have  been  added 
explicitly  as  a  control  option  in  the  final 
rule).  Although  the  lip  exhaust-carbon 
adsorption  combination  reduces  worker 
exposure  and  overall  emissions  to  air,  it 
may  impose  additional  cost  and  burden 
on  sources  as  well  as  on  the 
environment  for  a  number  of  reasons. 
First,  carbon  adsorption  units  are 
generally  more  expensive  than  other 
controls  listed  in  the  options.  Second, 
these  units  may  present  cross-media 
impacts  such  as  effluent  discharges  if 
not  properly  operated  and  maintained, 
and  spent  carbon  beds  that  have  to  be 
disposed  of  as  hazardous  waste.  Thus, 
when  making  decisions  about  what 
controls  to  install  on  halogenated 
solvent  cleaning  machines  to  meet  the 
requirements  of  this  rule,  all  of  these 
factors  should  be  weighed  and  pollution 
prevention  measures  are  encouraged 
wherever  possible. 

The  EPA  acknowledges  that  data 
show  httle  additional  benefit  is 
achieved  by  the  use  of  a  working-mode 
cover  in  the  presence  of  reduced  room 
draft.  Therefore,  these  controls  are  no 
longer  included  in  the  same  control 
combination. 

(5)  Some  changes  have  also  been 
made  to  the  compliance  and  reporting 
schedules.  The  initial  notification  report 
deadline  for  existing  sources  has  been 
extended  from  90  to  270  days  after 
promulgation.  This  overrides  the  120 
day  deadline  in  the  final  part  63  General 
Provisions.  This  was  done  to  allow  more 
time  for  the  delegation  of  this  rule  to  the 
States  and  to  allow  more  time  to  process 
the  reports  bom  the  large  number  of 
facilities  affected  by  this  rule.  The 
initial  statement  of  compliance  report 
deadline  for  new  and  existing  sources 
has  been  extended  from  30  days  to  150 
days  after  the  compliance  date  to  allow 


time  for  owners  or  operators  to 
determine  compliance  with  the  3-month 
rolling  average  emission  limit.  The 
compUance  time  for  existing  sources  has 
been  extended  from  2  to  3  years.  This 
extension  has  been  provided  to  allow 
sources  the  maximum  flexibility  in 
complying  with  these  standards, 
including  allowing  time  to  consider 
altemalive  cleaning  technologies.  This 
change  is  consistent  with  the  General 
Provisions  (§  63.6(b)(3)).  The 
exceedance  report  sdiedule  has  been 
changed  to  include  a  biannual 
exceedance  report  if  there  is  not  an 
exceedance.  This  change  is  consistent 
with  the  General  Provisions  (§  63.10(e)). 
Exceedance  reports  must  still  be 
submitted  quarterly  if  therfe  i§  an 
exceedance. 

(6)  Several  commenters  stated  that  the 
rule  was  complex  and  difficult  to         '' 
understand.  They  stated  that  additional 
guidance  should  be  provided, 
particularly  for  small  businesses.  The 
EPA  agrees  that  guidance  would  be 
helpful  and  has  developed  a  brochure 
summarizing  the  rule,  and  will  be 
developing  a  guidance  manual  that  is 
scheduled  for  jiublication  in  January 
1995.  This  guidance  manual  includes  a 
detailed  simimary  of  the  rule,  example 
forms  that  can  be  used  for  reporting  and 
recordkeeping,  and  additional 
assistance  for  evaluating  alternative 
cleaning  technologies. 

(7)  Several  commenters  recommended 
that  the  EPA  reduce  the  monitoring 
frequency  of  the  emission  control 
equipment.  The  EPA  evaluated  the 
monitoring  frequencies  and  has  added  a 
provision  to  the  final  rule  that  allows 
the  hoist  monitoring  frequency  to 
decrease  from  monthly  to  quarterly  if, 
the  owner  or  operator  has  operated  the 
hoist  for  one  year  without  an 
exceedance  in  the  hoist  speed.  The  EPA 
has  also  changed  the  reduced  room  draft 
(RRD)  monitoring  frequency  bom 
weekly  to  quarterly  with  weekly 
monitoring  of  the  parameters  used  to 
obtain  the  RRD. 

(8)  Several  comments  were  received 
on  the  batch  cold  cleaning  machine 
equipment  requirement  provisions.  A 
number  of  commenters  reported  the  use 
of  TCA,  MC,  and  TCE  in  jioncarburefor 
batch  cold  cleaning  machine  operations. 
The  commenters  stated  that  the 
proposed  water  layer  control  option  was 
not  always  possible  for  these  cleaning 
machines,  particularly  when  TCA  or  . 
TOE  solvents  are  used.  In  order  to 
address  this  issue,  alternative  control 
eouipment  options  were  added  to  the 
final  rule  to  allow  for  the  use  of  an 
increased  freeboard  ratio  and  cover,  or 
remote-reser\oir  and  cover,  in  lieu  of  a 
water  laver  and  cover.  An  owner  or 
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operator  c(»nplying  with  these 
alternative  options  must  also  comply 
with  work  practice  requirements.  The 
final  rule  also  allows  an  owner  or 
operator  of  a  batch  cold  cleaning 
machine  to  use  alternative  control 
equipment,  if  demonstrated  to  be 
equivalent  to  the  equipment 
requirements  cited  in  the  final  rule  and 
approved  by  the  .administrator. 

IV.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  nilemaking.  The 
docket  is  a  dynamic  file,  since  material 
is  added  throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identity^d  locate  documents  so  that    . 
they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
statement  of  basis  and  purpose  of  the 
proposed  and  promulgated  standards 
and  the  EPA  responses  to  signiHcant 
comments,  the  contents  of  the  docket 
uill  serve  as  the  record  in  case  of 
judicial  review  (section  307(d)(7)(A)). 

B.  Paperwork  Reduction  Act 

Information  collection  requirements 
associated  with  this  regulation  (those 
included  in  40  CFR  Part  63,  Subpart  A 
and  Subpart  T)  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMD)  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  and  have  been 
assigned  OMB  control  numberi2060- 
0273).  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  the  EPA  (ICR  No.  1652.02) 
to  reflect  the  changed  information 
requirements  of  the  final  rule  and  has 
been  submitted  to  OMB  for  review.  A 
copy  may  be  obtained  from  Sandy 
Farmer.  Information  Policy  Branch.  EPA 
2136.  401  M  St..  SVV,  Washington,  DC 
20460,  or  by  calling  (202)  260-2740. 

The  annual  respondent  burden  and 
c:osts  averaged  over  the  first  3  years  for 
batch  vapor  and  in-line  cleaning 
machine  subcategories  are  359.000 
hours  and  $12.0  million.  Since  the 
reporfing  burden  for  some  of  the 
rfjquired  activities  will  be  inciirrod  only 
op.co.  the  average  annual  burden  for 
hatch  vapor  and  in-hno  cleaning 
Machine  subcategories  will  dncnase 
.(fter  the  first  two  years  of 
implementation.  For  the  batch  cold 
(loaning  machine  sulKMtogory,  the 
cmnual  njspondent  burden  arid  costs 

eragcd  over  the  first  3  years  uw.  33,000 
•I'lrs  and  Sl.l  million  The  batch  cold 
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cleaning  n  lachine  subcategory  is  not 
expected  1  >  incur  costs  after  the  initial 
activities. 

This  collection  of  information  is 
estimated  to  have  an  nnp^al  public 
reporting  And  recordkeeping  burden 
averaging  B2  hours  per  facility  over  the 
first  3  yeals.  These  burden  estimates 
include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  And  maintaining  the  data 
needed,  aad  completing  and  reviewing 
the  collection  of  information. 

Several  commenters  to  the  proposed 
rule  in  recognizing  this  burden  noted 
that  the  nae  was  complex  and  difficult 
to  underst^d,  and^suggested  that 
additionaUguidance  be  provided, 
particular  y  for  small  businesses.  To 
address  th  ;se  concerns  the  Emission 
Standards  Division  and  the  Small 
Business  /  .ssistance  Program  are 
developini  a  brochure  to  summarize 
this  rule,  s  nd  will  be  developing  a 
guidance  i  lanual  scheduled  to  be 
published  in  January  1995.  This  manual 
vxall  inclu<  e  a  detailed  summary  of  the 
rule,  example  forms  for  reporting  and 
recordkee  ling.  to  alleviate  at  least  in 
part  ihe  p{  perwork  burden,  and 


additional 
alternative 


Send  CO  nments  regarding  the  burden 
estimate  o  any  other  aspects  of  this, 
collection  sf  information,  including 
.suggestion  >  for  reducing  this  burden  to 
Chief,  Info  rmation  Policy-Branch  (2/36), 
U.S.  Envir  )nmental  Protection  Agency. 
401  M  St.  )W.,  Washington,  DC  20460: 
and  to  the  3ffice  of  Information  and 
Regulator)  Affairs,  Office  of 
Manageme  nt  and  Budget,  Washington. 


DC  20503 


Officer  for  the  EPA. 


marked  "Attention:  Desk 


C.  Exocuti 


e  Order  12866 


UMI 


Under 
51735 
must 
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requi 
The 

regulatory 
to  result  ir 

(l)Have 
ecoiujiny 
adversely 
economy, 
productivi 
env 

.State,  loca 
f:t 

(2)  Crea 
otluTwise 
or  planner 

(3)  M< 
impact  of 


material  for  evaluating 
deeming  technologies. 


E  cecutive  Order  12866  (58  FR 
(Oc  ober  4, 1993))  the  Agency 
dete^ine  whether  the  regulator\- 
ignificant"  and  therefore 
).MB  review  and  the 
remeits  of  the  Executive  Order, 
"significant 
action"  as  one  that  i.s  likely 
a  rule  that  may: 
an  annual  effect  on  the 
$100  million  or  more  or 
ffect  in  a  material  way  the 
sector  of  the  economy. 
.  competition,  jobs,  the 
ironnntit,  public  health  or  safcsty.  or 
or  tribal  governments  or 
immunities; 

!  a  serious  inconsistency  or 
nterfere  with  an  action  taken 
by  another  agency; 
itejially  alter  the  budgetary 
ntitlements,  grants,  ustir  fees. 


Order  defines ' 


cf; 


I  v. 


or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  OMB  has  notified  EPA  that  it 
considers  this  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order.  The  EPA  has 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

D.  Begulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act  (or 
RFA,  Pub.  L.  96-354,  September  19, 
1980)  requires  Federal  agencies  to  give 
special  consideration  to  the  impact  of 
regulation  on  small  businesses.  The 
RFA  specifies  that  a  final  regulatory 
flexibihty  analysis  must  be  prepared  if 
a  proposed  regulation  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  To 
determine  whether  a  final  RFA  is 
required,  a  screening  analysis,  otherwise 
known  as  an  initial  RFA.  is  necessary. 

Regidatory  impacts  are  considered 
significant  if: 

(1)  Annual  compliance  costs  increase 
total  costs  of  production  by  more  than 

5  percent;  or 

(2)  Annual  compliance  costs  as  a 
percent  of  sales  are  at  least  20  percent 
(percentage  points)  higher  for  small 
entities;  or 

(3)  Capital  cost  of  compliance 
represents  a  significant  portion  of 
capital  available  to  small  entities;  or 

(4)  The  requirements  of  tlie  regulation 
are  likely  to  result  in  closures  of  small 
entities.  A  "substantial  number"  of 
small  entities  is  generally  considered  to 
be  more  than  20  percent  of  the  small 
entities  in  the  affected  industry.  Since 
the  economic  analysis  deals  only  with 
small  entities  (in  this  case,  facilities),  it 
is  also  an  initial  RFA,  and  conclusions 
about  the  impacts  on  small  entities  can 
be  drawn  from  what  was  done  there 
already.  Each  of  the  criteria  for 
significant  impacts  will  be  considered 
in  turn. 

The  largest  increase  in  total  cost  of 
production  from  increased  emission 
control  is  0.61  percent  (SIC  359— 
Industrial  Machinery,  n.e.c!).  This  figure 
is  well  below  the  significant-impact 
threshold  of  five  percent. 

Assessing  the  oiffercntial  impacts, 
measured  by  a  comparison  of 
compliance  costs  as  a  porcont  uf  sales 
for  small  and  largo  entities,  is  niore 
difficult  as  largo  model  facilities  wcw 
not  analyzed  in  the  economic  impact 
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analysis.  Treatment  of  this  small 
business  impacts  criterion  involves 
creating  two  large  model  faciUties. 

It  is  assumed  that  large  facihties  use 
large  solvent  cleaning  machines,  then 
compliance  costs  for  large  cleaning 
machines  are  negative,  and  are  thus 
savings.  To  be  conservative,  it  is 
assumed  here  that  large  model  facilities 
possess  five  very  large  solvent  cleaning 
machines,  so  that  a  "maximum  savings" 
case  is  modelled.  This  case  is  important 
as  it  models  the  maximum  cost 
differential  between  large  and  small 
facilities. 

Large  model  facilities  were  created  for 
SlCs  359  (Industrial  Machinery,  n.e.c.) 
and  254  (Partitions  and  Fixtiu^s).  SIC 
359  was  chosen  because  the  small 
model  facilities  in  this  group  experience 
the  highest  cost  absorption  impacts 
when  compared  with  other  small  model 
faciUties.  SIC  254  was  used  because  it 
had  the  smallest  average  per-facility 
revenue  of  facilities  with  greater  than 
100  employees.  Thus,  if  they  incur  the 
same  absolute  savings  as  other  large 
facilities,  their  relative  percentage 
savings  will  be  the  highest,  and  they 
will  experience  the  greatest  cost  savings 
in  percentage  terms  as  a  result  of  the 
standard.  The  cost  differentials  are  in  no 
case  larger  than  one  percentage  point. 
Thus,  by  this  criterion,  small  business 
impacts  are  not  deemed  significant. 

The  third  criterion  focuses  on  the 
amount  of  capital  available  to  small 
businesses  or  facilities.  Since  the  capital 
costs  incurred  as  a  result  of  investment 
in  control  equipment  needed  for  small 
businesses  to  meet  the  standard  was  less 
than  10  pejcent  of  the  businesses'  total 
assets  in  all  39  affected  SIC  co'des.  it  was 
concluded  that  the  total  assets  of  small 
facilities  will  not  be  so  adversely 
affected  as  to  prohibit  the  procurement 
of  outside  financing.  (Examining  an 
increase  in  capital  costs  as  a  percentage 
of  total  assets  is  a  measure  of  the  ability 
of  a  firm  or  facility  to  meet  this  capital 
costs  increase.)  The  conclusion,  then,  is 
that  lack  of  available  capital  will  not  be 
an  obstacle  for  small  faciUties  in 
complying  with  the  regulation. 

Criterion  number  four  stipulates  that 
small  business  impacts  are  significant  if 
compliance  leads  to  closure.  The  only 
implication  of  closure  in  the  economic 
impact  analysis  is  found  in  the  section 
on  earnings  impacts.  Here- it  was  found 
that,  under  worst-case  assumptions, 
closures  might  occur  in  only  two  SIC 
codes,  254  and  259  (Miscellaneous 
Furniture  and  Fixtures),  given  their  low 
rate  of  profitability  in  the  baseline.  If 
this  indeed  occurs,  the  question  of 
whether  or  not  these  closures  make  up 
a  substantial  portion  of  small  entities 
must  be  addressed.  The  actual  number 


of  impacted  faciUties  in  the  39  impacted 
SICs  is  unknown.  If  it  can  be  assmned 
that  each  SIC  is  impacted  in  the  same 
proportion,  a  proxy  for  the  share  of 
impacted  facilities  represented  by  SIC 
codes  254  and  259  is  the  total  number 
of  faciUties  in  these  SIC  codes  as  a  share 
of  the  total  number  of  potentially 
impacted  firms.  SIC  codes  254  and  259 
hold  a  combined  total  3,194  small 
faciUties.  This  makes  up  .3.4  percent  of 
the  total  93.121  small  faciUties  in  all  39 
SIC  codes.  Thus,  in  the  extreme  case 
that  some  closures  result,  the  number  of 
closures  is  estimated  to  be  far  less  than 
the  amoimt  required  to  impact  a 
substantial  number  of  facilities. 

In  conclusion,  and  pursuant  to  se'tion 
605(b)  of  the  Regulatory  Flexibihty  Act. 
5  U.S.C.  605(b),  the  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a* 
substantial  number  of  small  entities. 
The  basis  for  the  certification  is  that  the 
economic  impacts  for  small  entities  do 
not  meet  or  exceed  the  four  criteria  in 
the  GuideUnes  to  the  Regulator}' 
Flexibihty  Act  of  1980.  as  shown  above. 
Further  information  on  the  initial  RFA 
is  available  in  the  background 
information  package  (see  Background 
Information  Document  section  near  the 
beginning  of  this  preamble). 

List  of  Subjects  in  40  CFR  Parts  9  and 
63 

Environmental  Protection.  Air 
pollution  contrahHazai'dous 
substances.  HalogSlH^d  solvent 
cleaning  machines.  Rejwrting  and 
recordkeeping  requirements. 

Dated:JvJovrmbar  1  'i  r-1^  1 
Carol  M.  Browner, 
Administralor. 

For  the  reasons  set  out  m  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below: 

PART  9— [AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  135-136y; 
15  U.S.C.  2001,  2003.  2005,  2006.  2601-2671; 
21  U.S.C.  331).  346a,  348:  31  U.S.C.  9701;  33 
U.S.C.  1251  et  seq..  1311.  1313d,  1314, 1321, 
1326,1330.1344.  1345(d)  and  (e).  1361:  E.O. 
11735.  38  FR  21243.  3  CFR.  1971-1975 
Comp.  p.  973:  42  use.  241.  242b.  243.  246, 
300f,  300g.  300g-l.  3(»Og-2.  300g-3.  300g-4, 
300g-5.  300g-6.  300J-1.  300J-2,  300J-3.  300j- 
4.  300J-9,  1857  et  snq..  69ni-G992k.  7401- 
7fi71q,  7542.  9601-96.57.  11023.  11048. 

2.  Section  9.1  is  amended  by  adding 
in  numerical  order  a  new  entry'  to  the 
table  under  the  indicated  heading  to 
read  as  follows: 


1 9.1    OMB  approvals  under  the  Paperwork 
Reduction  Act 


***** 


40  CFR  citatioo 


OMB  con- 
trol No. 


Natk>nal  Emission  Standards 
for  Hazardous  Air  Pollutants 
for  Source  Categories: 


63.467-63.468 2060-0273 


PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  T  to  read  as  follows: 

Subpart  T— National  Emission  Standards 
for  Halogenated  Solvent  Cleaning 

63.460  Applicability  and  designation  of 
source. 

63.461  Definitions. 

63.462  Batch  cold  cleaning  machine 
standards. 

63.463  Batch  vapor  and  in-line  cleaning 
machine  standards. 

63.464  Alternative  standards. 

63.465  Test  methods. 

63.466  Monitoring  procedures. 

63.467  Recordkeeping  requirements. 

63.468  Reporting  requirements. 

63.469  Equivalent  methods  of  control. 

Subpart  T— National  Emission 
Standards  for  Halogenated  Solvent 
Cleaning 

§  63.460'  Applicability  and  designation  of 
source. 

(a)  The  provisions  of  this  subpart 
apply  to  each  individual  batch  vapor, 
in-line  vapor,  in-line  cold,  and  batch 
cold  solvent  cleaning  machine  that  u#es 
any  solvent  containing  methylene 
chloride  (CAS  No.  75-09-2), 
perchloroethylene  (CAS  No.  127-18-4). 
trichloroethylene  (CAS  No.  79-01-6). 
1.1,1-trichloroethane  (CAS  No.  71-55- 
6),  carbon  tetrachloride  (CAS  No.  56- 
23-5)  or  chloroform  (CAS  No.  67-66-3). 
or  any  combination  of  these  halogenated 
HAP  solvents,  in  a  total  concentration 
greater  than  5  percent  by  weight,  as  a 
cleaning  and/or  drj  ing  agent.  The 
concentration  of  these  solvents  may  Ixi 
determined  using  EPA  test  method  18. 
material  safety  data  sheets,  or 
engineering  calculations. 

(b)  Except  as  noted  in  appendix  C 
(General  Provisions  Applicability  to 
Subpart  T)  of  this  subpart,  the 
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provisions  of  subpart  A  of  this  part 
(General  Provisions)  apply  to  owners  or 
operators  of  any  solvent  cleaning 
macihine  meeting  the  applicability 
criteria  of  paragraph  (a)  of  this  section. 

(c)  Each  solvent  cleaning  machine 
subject  to  this  subpart  that  commences 
construction  or  reconstruction  after 
November  29, 1993,  shall  achieve 
compliance  with  the  provisions  of  this 
subpart  immediately  upon  startup  or  by 
December  2, 1994,  whichever  is  later. 

"(d)  Each  solvent  cleaning  machine 
subject  to  this  subpart  that  commenced 
construction  or  reconstruction  on  or 
before  November  29, 1993.  shQll  achieve 
compliance  with  the  provisions  of  this 
subpart  no  later  than. 

(e)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  112(d)  of  the  Act.  the  authority 
contained  in  paragraph  (f)  of  this  section 
shall  be  retained  by  the  Administrator 
and  not  transferred  to  a  State. 

(f)  The  authority  conferred  in 

§  63.463(d)(9)  and  §  63.469  will  not  be 
delegated  to  any  State. 

§63.461    Deflnitions. 

Unless  defined  below,  all  terms  used 
in  this  subpart  are  used  as  defined  in 
the  1990  Clean  Air  Act,  or  in  subpart  A 
of40CFRpart63: 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  his 
or  her  authorized  representative  (e.g.. 
State  that  has  been  delegated  the 
authority  to  implement  the  provisions  of 
this  part.)  \ 

Air  blanket  means  the  layer  |6f  air 
inside  the  solvent  cleaning  machine 
freeboard  located  above  the  solvent/air 
interface.  The  centerline  of  the  air 
blanket  is  equidistant  between  the  sides 
of  the  machine. 

Automated'-parts  handi/ng  system 
means  a  mechanical  device  that  carries 
all  parts  and  parts  baskets  at  a 
controlled  speed  from  the  initial  loading 
of  soiled  or  wet  parts  through  the 
removal  of  the  cleaned  or  dried  parts. 
Automated  parts  handling  systems 
include,  but  are  not  limited  to,  hoist.<i 
and  conveyors. 

Batch  cleaning  machine  means  a 
solvent  cleaning  machine  in  which 
individual  parts  or  a  set  of  parts  move 
through  the  entire  clestiing  cycle  before 
new  parts  are  introduced  intathe 
solvent  cleaning  machine.  An  opon«top 
vapor  cleaning  machine  iff  a  type  of 
batch  cleaning  machine.  A  solvent 
cleaning  machine,  such  as  a  ferris  wheel 
c:leaner,  that  cleans  multiple  batch  loads 
simultaneously  ajid  is  manually  loaded 
1  s  a  batch  cleaning  machine. 

Carbon  adsorber  means  a  bed  of 
activated  carbon  into  which  an  air- 
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solvent  g)  s-vapor  stream  is  routed  and 
which  ad  orbs  the  solvent  on  the 
carbon. 

Clean  I  quid  soWent  means  fresh 
unused  s<  Ivent,  recycled  solvent,  or 
used  solv  !nt  that  has  been  cleaned  of 
soils  (e.g.,  skimmed  of  oils  or  sludge  and 
strained  c  f  metal  chips). 

Cleanir  g  capacity  means,  for  a 
cleaning  i  lachine  without  a  solvent/air 
interface,  the  maximimi  volume  of  parts 
that  can  b  b  cleaned  at  one  time.  In  most 
cases,  the  cleaning  capacity  is  equal  to 
the  volun  e  (length  times  width  times 
height)  of  the  cleaning  chamber. 

Cold  cl  waning  machine  means  any 
device  or  jiece  of  ecjuipment  that 
contains )  nd/or  uses  liquid  solvent,  into 
which  paj  ts  are  placed  to  remove  soils 
from  the  ( urfaces  of  the  parts  or  to  dry 
the  parts.  Cleaning  machines  that 
contain  ai  id  use  heated,  nonboiling 
solvent  to  clean  the  parts  are  classified 
as  cold  cl  saning  machines. 

Consul}  \ption  means  the  amount  of 
halogcnal  ;d  hazardous  air  pollutant 
solvent  a(  ded  to  the  solvent  cleaning 
machine. 

Cover  n  leans  a  lid,  top,  or  portal  cover 
that  shiel  Is  the  solvent  cleaning 
machine  i  tpenings  firom  air  disturbances 
when  in  i  lace  and  is  designed  to  be 
easily  op<  ned  and  closed  without 
disturbin  ;  the  vapor  zone.  Air 
disturban  ;es  include,  but  are  not 
limited  tc  ,  lip  exhausts,  ventilation  fans, 
and  gcneml  room  drafts.  Types  of  covers 
include,  hut  are  not  Hmited  to,  sliding, 
bipartingjand  rolltop  covers. 

Downtme  rnocle  means  the  time 
period  w  ienr§  solvent  cleaning  machine 
is  not  cle  ning  parts  and  the  sump 
heating  a  ils,  if  present,  are  turned  off. 

Divell  I  leans  the  technique  of  holding 
parts  wit  in  the  freeboard  area  but 
above  the  vapor  zone  of  the  solvent 
deariing   nachine.  Dwell  occurs  after 
cleaning  1  o  allow  solvent  to  drain  from 
tlie  parts  »r  parts  baskets  back  into  the 
solvent  c  waning  machine. 

DiveU  t  me  means  the  required 
minimun  length  of  time  that  a  part 
must  dwt  1,  as  determined  by 
§63.465((  ). 

Emissii  ns  means  halogcnated 
hazardou  air  pollutant  solvent 
consume)   (i.e.,  halogenated  hazardous 
air  pollut  mt  solvent  added  to  the 
machine)  minus  the  liquid  halogenated 
hazardou   air  pollutant  solvent  removed 
from  the  i  lachine  and  the  halogenated 
hazardou  ;  air  pollutant  solvent  removed 
from  the  j  naclHne  in  the  solid  waste. 

Exiatin    means  any  solvent  cleaning 
uiachiiie  he  construction  or 
reconstru  aion  of  which  was 
commonc  jd  on  or  before  November  29, 
1993. 


Freeboard  area  means;  for  a  batch 
cleaning  machine,  the  area  within  the 
solvent  cleaning  machine  that  extends 
from  the  solvent/air  interface  to  the  top 
of  the  solvent  cleaning  machine;  for  an 
in-line  cleaning  machine,  it  is  the  area 
vdthin  the  solvent  cleaning  machine 
that  extends  from  the  solvent/air 
interface  to  the  bottom  of  the  entrance 
or  e.xit  opening,  whichever  is  lower. 

Freeboard  height  means;  for  a  batch 
cleaning  machine,  the  distance  from  the 
solvent/air  interface,  as  measured 
during  the  idling  mode,  to  the  top  of  the 
cleaning  machine;  for  an  in-line 
cleaning  machine,  it  is  the  distance  from 
the  solvent/air  interface  to  the  bottom  of 
the  entrance  or  exit  opening,  whichever 
is  lower,  as  measured  during  the  idling 
mode. 

Freeboard  ratio  means  the  ratio  of  the 
solvent  cleaning  machine  freeboard 
height  to  the  smaller  interior  dimension 
(length,  width,  or  diameter)  of  the 
solvent  cleaning  machine. 

Freeboard  refrigeration  device  (also 
called  a  chiller)  means  a  set  of 
secondary  coils  mounted  in  the 
freeboard  area  that  carries  a  refrigerant 
or  other  chilled  substance  to  provide  a 
chilled  air  blanket  above  the  solvent 
vapor.  A  primary  condenser  capable  of 
meeting  the  requirements  of 
§63.463(e)(2)(i)  is  defined  as  both  a 
freeboard  refrigeration  device  and  a 
primary  condenser  for  the  purposes  of 
these  standards. 

Halogenated  hazardous  air  pollutant 
solvent  or  halogenated  HAP  solvent 
means  methylene  chloride  (CAS  No.  75- 
09-2),  perchloroethylene  (CAS  No.  127- 
18-4).  trichloroethylene  (CAS  No.  79- 
01-6)..l,l,i-trichloroethane  (CAS  No. 
71-55-6),  carbon  tetrachloride  (CAS  No. 
56-23-5).  and  chloroform  (CAS  No.  67- 
66-3). 

Hoist  moans  a  mechanical  device  that 
carries  the  parts  basket  and  the  parts  to 
be  cleaned  from  the  loading  area  into 
the  solvent  cleaning  machine  and  to  the 
unloading  area  at  a  controlled  speed.  A 
hoist  may  be  operated  by  controls  or 
may  be  programmed  to  cycle  parts 
through  the  cleaning  cycle 
automatically. 

Idling  mode  means  the  time  period 
when  a  solvent  cleaning  machine  is  not 
actively  cleaning  parts  and  the  sump 
heating  coils,  if  present,  arc  turned  on. 

Idling-mode  cover  means  any  cover  or 
solvent  cleaning  machine  design  that 
allows  the  cover  to  shield  thi^  cleaning 
machine  openings  during  the  idling 
mode.  A  cover  that  meets  this  definition 
can  also  be  used  as  a  working-mfKle 
cover  if  that  definition  is  also  mot. 

Immersion  cold  cleaning  machine 
means  a  cold  cleaning  machine  in 
which  the  parts  are  immersed  in  the 


;    solvoit  when  being  cleaned.  A  remote 
reservoir  cold  cleaning  machine  that  is 
also  an  immersion  cold  cleaning 
machine  is  considered  an  immersion 
cold  cleaning  machine  for  purposes  of 
this  subpart. 

In-line  cleaning  machine  or 
continuous  cleaning  machine  means  a 
solvent  cleaning  machine  that  uses  an 
automated  parts  handling  system, 
typically  a  conveyor,  to  automatically 
provide  a  continuous  supply  of  parts  to 
be  cleaned.  These  imits  are  fully 
enclosed  except  for  the  conveyor  inlet 
and  exit  portals.  In-line  cleaning 
machines  can  be  either  cold  or  vapor 
cleaning  machines. 

Leak-proof  coupling  means  a  threaded 
or  other  type  of  coxipling  that  prevents 
solvents  from  leaking  while  filling  or 
draining  solvent  to.  and  from  the  solvent 
cleaning  machine. 

Up  exhaust  means  a  device  installed 
at  the  top  of  the  opening  of  a  solvent 
cleaning  machine  that  draws  in  air  and 
solvent  vapor  from  the  freeboard  area 
and  ducts  the  air  and  vapor  away  from 
the  solvent  cleaning  area. 

Monthly  reporting  period  means  any 
calendar  month  in  vyhich  the  owner  or 
operator  of  a  solvent  cleaning  machine 
is  required  to  calculate  and  report  the 
solvent  emissions  from  each  solvent 
cleaning  machine. 

New  means  any  solvent  cleaning 
machine  the  construction  or 
reconstruction  of  which  is  commenced 
after  November  29, 1993. 

Open-top  vapor  cleaning  machine 
means  a  batch  solvent  cleaning  machine 
that  has  its  upper  surfiace  open  to  the  air 
and  boils  solvent  to  create  solvent  vapor 
used  to  clean  and/or  dry  parts. 

Part  means  any  object  that  is  cleaned 
in  a  solvent  cleaning  machine.  Parts 
includie.  but  are  not  limited  to,  discrete 
parts,  assemblies,  sets  of  parts,  and 
continuous  parts  (i.e.,  continuous  sheets 
of  metal). 

Primary  condenser  means  a  series  of 
circumferential  cooling  coils  on  a  vapor 
cleaning  machine  through  which  a 
chilled  substance  is  circulated  or 
recirculated  to  provide  continuous 
condensation  of  rising  solvent  vapors 
and,  thereby,  create  a  concentrated 
solvent  vapor  zone. 

Reduced  room  draft  means  decreasing 
the  flow  or  movement  of  air  across  the 
top  of  the  freeboard  area  of  the  solvent 
cleaning  machine  to  meet  the 
specifications  of  §  63.463(e)(2)(ii). 
Methods  of  achieving  a  reduced  room 
draft  include,  but  are  not  limited  to. 
redirecting  fans  and/or  air  vents  to  not 
blow  across  the  cleaning  machine, 
moving  the  cleaning  machine  to  a 
comer  where  there  is  less  room  draft. 


and  constructing  a  partial  or  complete 
enclosure-around  the  cleaning  machine. 

Remote  reservoir  cold  cleaning 
machine  means  any  device  in  which 
liqvud  solvent  is  pumped  to  a  sink-like 
work  aiea  that  drains  solvent  back  into 
an  enclosed  container  while  pai^  are 
being  cleaned,  allowing  no  solvent  to 
pool  in  the  work  area. 

Soils  means  contaminants  that  are 
removed  from  the  parts  being  cleaned. 
Soils  include,  but  are  not  limited  to, 
grease,  oils,  waxes,  metal  chips,  carbon 
deposits,  fluxes,  and  t^. 

Solvent/air  interface  means,  for  a 
vapor  cleaning  machine,  the  location  of 
contact  between  the  concentrated 
solvent  vapor  layer  and  the  air.  This 
location  of  contact  is  defined  as  the 
mid-line  height  of  thd  primary 
condenser  coils.  For  a  cold  cleaning 
machine,  it  is  the  location  of  contact 
between  the  liquid  solvent  and  the  air. 

Soh-ent/air  interface  area  means;  for  a 
vapor  cleaning  machine,  the  surface 
area  of  the  solvent  vapor  zone  that  is 
exposed  to  the  air;  for  an  in-line 
cleaning  machine,  it  is  the  total  surface 
area  of  all  the  sumps;  for  a  cold  cleaning 
machine,  it  is  the  surface  area  of  the 
liquid  solvent  that  is  exposed  to  the  air. 

Solvent  cleaning  machine  means  any 
device  or  piece  of  equipment  that  uses 
halogenated  HAP  solvent  Uquid  or 
vapor  to  remove  soils  bom  the  surfaces 
of  materials.  Types  of  solvent  cleaning 
machines  include,  but  are  not  limited 
to,  batch  vapor,  in-line  vapor,  in-line 
cold,  and  batch  cold  solvent  cleaning 
machines. 

Solvent  vapor  zone  means;  for  a  vapor 
cleaning  machme,  the  area  that  extends 
from  the  liquid  solvent  surface  to  the 
level  that  solvent  vapor  is  conden^. 
This  condensation  level  is  defined  as 
the  midline  height  of  the  primary  " 
condenser  coils. 

Sump  means  the  part  of  a  solvent 
cleaning  machine  where  the  liquid 
solvent  is  located. 

Sump  heater  coils  means  the  healing 
system  on  a  cleaning  machine  that  uses 
steam,  electricity,  or  hot  water  to  heat  or 
boil  the  liquid  solvent. 

Superheated  vapor  system  me&ns  a 
system  that  heats  the  solvent  vapor, 
either  passively  or  a^veiy,  to  a 
temperature  above  me  solvent's  boiUng 
point.  Parts  are  held  in  the  superheated 
vapor  before  exiting  the  machine  to 
evaporate  the  liquid  solvent  on  them. 
Hot  vapor  recycle  is  an  example  of  a 
superheated  vapor  system. 

Vapor  cleaning  machine  means  a 
batch  or  in-line  solvent  cleaning 
machine  that  boils  liquid  solvent  '* 
generating  solvent  vapor  that  is  used  as 
a  part  of  the  cleaning  or  drying  cycle. 


Water  layer  means  a  layer  of  water 
that  floats  above  the  denser  solvent  and 
provides  control  oi  solvent  emissions.  In 
many  cases,  the  solvent  used  in  batch 
cold  cleaning  machines  is  sold 
■containing  the  appropriate  amount  of 
water  to  create  a  water  cover. 

Working  mode  means  the  time  period 
when  the  solvent  cleaning  machine  is 
actively  cleaning  parts.  Working-mode 
cowr  means  anycowr  or  solvent 
cleaning  machine  design  that  allows  the 
cover  to  shield  the  cleaning  machine 
openingf^m  outside  air  disturbances 
while  pans  are  being  cleaned  in  the 
cjeaning machine.  A  cover  that  is  used 
during  Uie  working  mode  is  opened  only 
during  parts  entry-  and  removal.  A  cover 
that  meets  this  definition  can  also  be 
used  as  an  idling-mode  cover  if  that 
definition  is  also  met. 

§63.462    Batet)  cold  cleaning  macMne 
standards. 

(a)  Each  owner  or  operator  of  an 
immersion  batch  cold  solvent  cleaning 
machine  shall  comply  with  the 
requirements  specified  in 
paragraph(a)(l)  or  (a)(2)  of  this  secUon. 

(1)  Employ  a  tightly  fitting  cover  that 
shall  be  closed  at  all  times  except 
during  parts  entry  and  removal,  and  a 
water  layer  at  a  minimum  thickness  of 
2.5  centimeters  (1.0  inch)  on  the  surface 
of  the  solvent  within  the  cleaning 
machine,  or 

(2)  Employ  a  tightly  fitting  cover  that 
shall  be  closed  at  all  times  except 
during  parts  entry  and  removal  and  a 
freeboard  ratio  of  0.75  or  greater. 

(b)  Each  owner  or  operator  of  a 
remote-reservoir  batch  cold  solvent 
cleaning  machine  shall  employ  a  tightly 
fitting  cover  over  the  solvent  sump  that 
shall  be  closed  at  all  times  e.xcept 
during  the  cleaning  of  parts. 

(c)  Each  owner  or  operator  of  a  batch 
cold  solvent  cleaning  machine  - 
complying  with  paragraphs  (a)(2)  or  (b) 
of  this  section  shall  comply  with  the 
work  and  operational  practice 
requirements  specified  in  paragraphs 
(c)(1)  through  (c)(8)  of  this  section. 

(1)  Ail  waste  solvent  shall  be 
collected  and  stored  in  closed 
containers.  The  closed  container  may 
contain  a  device  that  allows  pressure  - 
relief,  but  does  not  allow  liquid  solvent 
to  drain  from  the  container. 

(2)  If  a  flexible  hose  or  flushing  derice 
is  used,  flushing  shall  be  performed 
only  within  the  freeboard  area  of  the 
solvent  cleaning  machine. 

(3)  The  owner  or  operator  shall  drain 
solvent  cleaned  parts  for  15  seconds  or 
until  dripping  has  stopped,  whichever 
•is^  longer.  Parts  haNing  cavities  or  blind 
holes  shall  be  tipped  or  rotated  while 
draining. 


UMI 


(4)  The  owner  or  operator  shall  ensure 
that  the  solvent  level  does  not  exceed 
the  fill  line. 

(5)  Spills  during  solvent  transfer  shall 
be  wiped  up  inunediately.  The  wipe 
rags  snail  be  stored  in  covered 
containers  meeting  the  requirements  of 
paragraph  (c)(1)  of  this  section. 

(6)  Wnen  an  air-  or  pump-agitated 
solvent  bath  is  used,  the  owner  or 
operator  shall  ensure  that  the  agitator  is 
operated  to  produce  a  rolUng  motion  of 
the  solvent  but  not  observable  splashing 
against  tank  walls  or  parts  being 
cleaned. 

(7)  The  owner  or  operator  shall  ensure 
that,  when  the  cover  is  open,  the  cold 
cleaning  machine  is  not  exposed  to 
drafts  greater  than  40  meters  per  minute 
(132  feet  per  minute),  as  measured 
between  1  and  2  meters  (3.3  and  6.6 
feet)  upwind  and  at  the  same  elevation 
as  the  tank  lip. 

(8)  Sponges,  fabric,  wood,  and  paper 
products  shall  not  be  cleaned. 

(d)  Each  owner  or  operator  of  a  batch 
cold  cleaning  machine  shall  suBmit  an 
initial  notification  report  as  described  in 
§  63.468(a)  and  a  compliance  report  as 
described  in  §  63.4680)).  No  further 
reporting  or  recordkeeping  is  required. 

§  63.463    Batch  vapor  and  in-line  cleaning 
machine  standards. 

(a)  Except  as  provided  in  §  63.464, 
each  owner  or  operator  of  a  solvent 
cleaning  machine  subject  to  the 
provisions  of  this  subpart  shall  ensure 
that  each  existing  or  new  batch  vapor  or 
in-line  solvent  cleaning  machine  subject 
to  the  provisions  of  this  subpart 
conforms  to  the  design  requirements 
specified  in  paragraph's  (aKl)  through 
(a)(7)  of  this  section. 

(1)  Each  cleaning  machine  shall  be 
designed  or  operated  to  meet^e  control 
equipment  or  technique  requirements  in 
paragraph  (a)(l)(i)  or  (a)(l){ii)  of  this 
section.  * 

(i)  An  idling  and  downtime  mode 
cover,  as  described  in  §  63.463(d)(l)(i), 
that  may  be  readily  opened  or  closed, 
that  completely  covers  the  cleaning 
machine  openings  when  in  place,  and  is 
free  of  cracks,  holes,  and  other  defects. 

(ii)  A  reduced  room  draft  as  described 
in§63.463(e)(2)(ii). 

(2)  Each  cleaning  machine  shall  have 
a  freeboard  ratio  of  0.75  or  greater. 

(3)  Each  cleaning  machine  shall  have 
an  automated  parts  handling  system 

•capable  of  moving  parts  or  parts  baskets 
at  a  speed  of  3.4  meters  per  minute  fll 
feet  per  minute)  or  less  from  the  initial 
loading  of  parts  through  removal  of 
cleaned  parts. 

(4)  Each  vapor  cleaning  machine  shall 
be  equipped  with  a  device  that  shuts  off 
the  sump  heat  if  the  sunip  liquid  solvent 
level  drops  to  the  sump  heater  coils. 


(5)  E  ich  vapor  cleaning  machine  shall 
be  equfcped  with  a  vapor  level  control 
device  pat  shuts  off  sump  heat  if  the 
vapor  Ipvel  in  the  vapor  cleaning 
machine  rises  above  the  height  of  the 
primar '  condenser. 

(6)  E  [ch  vapor  cleaning  machine  shall 
have  a  irimary  condenser. 

(7)  E  ich  cleaning  machine  that  uses  a 
lip  exh  lust  shall  be  designed  and 
operate  d  to  route  all  collected  solvent 
vapors  through  a  properly  operated  and 
mainta  ned  carbon  adsorber  that  meets 
the  req  lirements  of  paragraph  (e)(2)(vii) 
of  this  ;ection. 

E  ccept 


(b) 
each  olmer 
new 
compl] 
(b)(2) 


ba:ch 


as  provided  in  §  63.464, 
or  operator  of  an  existing  or 
vapor  cleaning  machine  shall 
with  either  paragraph  (b)(1)  or 
this  section. 


(1)  E  ich  owner  or  operator  of  a  batch 
vapor  c  leaning  machine  with  a  solvent/ 
air  inte  -face  area  of  1.21  square  meters 
(13  squ  are  feet)  or  less  shall  comply 
with  th  8  requirements  specified  in 
either    aragraph  (b)(l)(i)  or  (b)(l)(ii)  of 
this  se<  tion. 

(i)  El  iploy  one  of  the  control 
combii  atioi\sJjsted  in  table  1  of  this 
subpai  or  other  equivalent  methods  of 
contro  as  determined  using  the 
proced  u^  in  §63.469,  equivalent 
metho(  s  of  control. 

Table  1  .—Control  Combinations 
FOR  Batch  Vapor  Solvent 
CLEJ.NING  Machines- With  a  Sol- 
VEN-  /Air  Interface  Area  of  i  .21 
Square  Meters  (13  Square  Feet) 

or  I  ESS 


option 


1 

2 

3 

4 

5 

6 

7 

8' 

9 


Control  combinations 


Working-mode  cover,  freeboard 
ratio  of  1 .0,  superheated  vapor. 

Freetx)ard  refrigeration  device, 
superheated  vapor. 

Working-mode  cover,  freeboard 
refrigeration  device. 

Reduced  room  draft,  freeboard 
ratio  of  1 .0,  superheated  vapor. 

Freeboard  refrigeration  device,  re- 
duced room  draft. 

Freeboard  refrigeration  device, 
freeboard  ratio  of  1 .0. 

Freeboard  refrigeration  device, 
dwell. 

Reduced  room  draft,  dwell, 
freeboard  ratio  of  1 .0. 

Freetxjard  refrigeration  device, 
cartx)n  adsorber. 


Table  1.— Control  Combinations 
FOR  Batch  Vapor  Solvent 
Cleaning  Machines  With  a  Sol- 
vent/Air Interface  Area  of  1.21 
Square  Meters  (13  Square  Feet) 
OR  Less — Continued 


option 


10 


Control  combinations 


Freeboard  ratio  of  1.0, 
superheated  vapor,  cartxjn 
adsorber. 


Note:  Unlike  most  of  the  control  techniques 
available  for  conplying  with  this  rule,  carbon 
adsort>ers  are  not  considered  to  be  a  pollution 
prevention  measure.  Use  of  such  units  may 
impose  additional  cost  and  burden  for  a  nunv 
ber  of  reasons.  First,  cart)on  adsorption  units 
are  generally  more  expensive  than  other  con- 
trols listed  in  the  options.  Second,  these  units 
may  present  cross-media  impacts  such  as  ef- 
fluent discharges  if  not  properly  operated  and 
maintained,  and  spent  carbon  beds  h^ve  to  be 
disposed  of  as  hazardous  waste.  When  mak- 
ing decisions  about  what  controls  to  install  on 
halogenated  solvent  cleaning  machines  to 
meet  the  requirements  of  this  rule,  all  of  these 
factors  should  be  weighed  and  pollution  pre- 
vention measures  are  encouraged  wherever 
possible. 

(ii)  Demonstrate  that  their  solvent 
cleaning  machine  can  achieve  and 
maintain  an  idling  emission  limit  of 
0.22  kilograms  per  hour  per  square 
meter  (0.045  pounds  per  hour  per 
square  foot)  of  solvent/air  interface  area 
as  determined  using  the  procedures  in 
§  63.465(a)  and  appendix  A  to  this  part. 

(2)  Each  owner  or  operator  of  a  batch 
vapor  cleaning  machine  with  a  solvent/ 
air  interface  area  greater  than  1.21 
square  meters  (13  square  feet)  shall 
comply  with  the  requirements  specified 
in  either  paragraph  (b)(2)(i)  or  (b)(2)(ii) 
of  this  section. 

(i)  Employ  one  of  the  control 
combinations  listed  in  tabled  of  this 
subpart  or  other  equivalent  methods  of 
control  as  determined  using  the 
procedure  in  §63.469,  equivalent 
methods  of  control. 

Table  2.— Control  Combinations 
FOR  Batch  Vapor  Solvent 
Cleaning  Machines  With  a  Sol- 
vent/Air Interface  Area  Great- 
er THAN  1.21  Square  Meters  (13 
Square  Feet) 


Option 


2 
3 


Control  combinations 


Freeboard  refrigeration  device, 
freeboard  ratio  of  i.O 
superheated^i^por. 

Dwell,  freeboard  refrigeration  de- 
vice, reduced  room  draft. 

Working-mode  cover,  freeboard 
retrigeration  device, 

superheated  vapor. 

Freeboard  ratio  of  1.0,  reduced 
room  draft,  superheated  vapor. 
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Table  2.— Control  Combinations 
for  Batch  Vapor  Solve?^ 
Cleaning  Machines  With  a  Sol- 
vent/Air Interface  Area  Great- 
er THAN  1.21  Square  Meters  (13 
Square  Feet)— Contimied 


option 

Control  combinations 

5 „ 

Freeboard  refrigeration  devce,  re- 

duced room  draft,  superheated 

vapor. 

6 

Freeboard  refrigeration  device,  re- 

- 

duced    room    draft,    freeboard 

ratio  ofl.O. 

7 

Freeboard     refrigeration    device. 

superheated      vapor,      carbon 

adsoft>er. 

Note:  Unlike  most  of  ttie  control  techniques 
available  for  complying  with  this  rule,  cartx)n 
adsort>ers  are  rwt  consklered  to  t)e  a  pollution 
prevention  measure.  Use  of  such  units  may 
impose  additional  cost  and  burden  for  a  nunv 
ber  of  reasons.  First,  cartxjn  adsorption  units 
are  generally  more  expensive  than  other  con- 
trols listed  in  the  options.  Second,  these  units 
may  present  cross-media  impacts  such  as  ef- 
fluent disctiarges  if  rx>t  properly  ooerated  arid 
maintained,  and  spent  cartx)n  beds  have  to  be 
disposed  of  as  hazardous  waste.  When  mak- 
ing decisions  about  what  controls  to  install  on 
halogenated  solvertt  cleaning  machines  to 
meet  the  requirements  of  this  rule,  all  of  these 
factors  should  be  weighed  and  (xillution  pre- 
vention measures  are  encouraged  wherever 
possit>le. 

(ii)  Demonstrate  that  their  solvent 
cleaning  machine  can  achieve  and 
maintain  an  idling  emission  limit  of 
0.22  kilograms  per  hour  per  square 
meter  (0.045  pounds  per  hour  per 
square  foot)  of  solvent/air  interface  area 
as  determined  using  the  procedures  in 
§  63.465(a)  and  appendix  A  of  this  part. 

(c)  Except  as  provided  in  §  63.464. 
each  owner  or  operator  of  an  in-line 
cleaning  machine  shall  comply  with 
paragraph  (c)(1)  or  (c)(2)  of  this  section 
as  appropriate. 

(1)  Each  owner  or  operator  of  an 
existing  in-line  cleaning  machine  shall 
comply  with  the  requirements  specified 
in  either  paragraph  (c)(l)(i)-or  (c)(l)(ii) 
of  this  section. 

(i)  Employ  one  of  the  control 
combinations  listed  in  table  3  of  this 
subpart  or  other  equivalent  methods  of 
control  as  determined  using  the 
procedure  in  §  63.469,  equivalent 
methods  of  control. 

Table  3.— Control  Combinations 
FOR  Existing  In-Line  Solvent 
Cleaning  Machines 


Option 


Control  comt}inations 


Superheated     vapor,     freeboard 

ratio  of  1.0. 
Freetjoard    refrigeration    device, 

(reetward  ratk>  of  1 .0 


Table  3.— Control  Combinations 
FOR  Existing  In-Line  Solvent 
Cleaning  Machines— Continued 


Option 


3 ..- 

4  ....! 


Control  combinatkins 


Dwell,  freeboard  refrigeration  d»- 

vioe. 
Dwell,  cart)on  adsort>er. 


Table  4.— Control  Combinations 
FOR  New  In-line  Solvent  Clean- 
ing Machines— Continued 


Note:  Unlike  most  of  the  control  tectmiques 
available  for  complying  with  this  rule,  camon  I 
adsort)ers  are  not  considered  to  be  a  pollutran  ' 
preventkm  measure.  Use  of  such  units  may  i 
impose  additional  cost  and  burden  for  a  nunv  J 
t)er  of  reasons.  First,  carbon  acteorption  units 
are  gerwrally  more  exoensive  than  ottier  corv  j 
trols  listed  in  the  options.  Second,  ttiese  units 
may  present  cross-media  impacts  such  as  ef- 
fluent dtsctiarges  if  not  properly  operated  arxl 
maintained,  and  spent  cartxsn  tieds  have  to  be 
disposed  of  as  hazardous  waste.  When  mak- 
ing decisions  atx)ut  what  controls  to  install  on 
tialogenated   solvent   cleaning    machines   to 
meet  the  requirements  of  this  rule,  all  of  tf>ese 
factors  should  be  weighed  and  pollution  pre- 
vention measures  are  encouraged  wherever 
possible. 

(ii)  Demonstrate  tliat  their  solvent 
cleaning  machine  can  achieve  and 
maintain  an  idling  emission  limit  of 
0.10  kilograms  per  hour  per  square 
meter  (0.021  pounds  per  hour  per 
square  foot)  of  solvent/air  interface  area 
as  determined  using  the  procedurps  in 
§  63.465(a)  and  appendix  A  to  this  part. 

(2)  Each  owner  or  operator  of  a  new 
in-line  cleaning  machine  shall  comply 
w^ith  the  requirements  specified  in 
either  paragraph  (c)(2)(i)  or  (c)(2)(ii)  of   - 
this  section. 

(i)  Employ  one  of  the  control 
combinations  listed  in  table  4  of  this 
subpart  or  other  equivalent  methods  of 
control  as  determined  using  the 
procedure  in  §63.469,  equivalent 
methods  of  control  section. 

Table  4.— Coi^rol  Combinations 
for  New  In-Line  Solvent  Clean- 
ing Machines 


Option 


Control  comt)inations 


Supert>eated  vapor,  freeboard  re- 
frigeration device. 

Freetxjard  refrigeration  device, 
carbon  adsorber. 


I 


Option 

Control  combinations 

3 

Superheated       vapor.       caitwn 
adsorber. 

Note:  Unlike  most  of  ttw  control  techniques 
availat)te  for  complying  with  this  mle.  cartxm 
adsort)efS  are  not  consklered  to  be  a  polkition 
preventkxi  measure.  Use  of  such  units  may 
impose  additional  cost  and  burden  for  a  nunv 
ber  of  reasons.  First,  cartwn  adsorption  units 
are  generally  nx)re  expensive  than  other  corv 
trols  listed  in  the  options.  Secorxl,  these  units 
may  present  cross-media  irrpacts  such  as  ef- 
fluent discharges  if  not  property  operated  and 
maintained,  and  spent  carbon  beds  have  to  be 
disposed  oil  as  hazardous  waste.  When  mak- 
ing decisions  about  what  controls  to  install  on 
halogenated  solvent  cleaning  machines  to 
meet  the  requirements  of  this  rule.-)all  of  ttiese 
factors  sttouM  be  weig>ied  and  iy>liution  pre- 
vention measures  are  erKcuraged  v/herever 
possitJie. 

(ii)  Demonstrate  that  their  solvent 
cleaning  machine  can  achieve  and 
maintain  an  idling  emission  limit  of 
0. 10  kilograms  f>er  hour  per  square 
meter  (0.021  pounds  per  hour  per 
square  foot)  of  solvent/air  interface  area 
as  determined  using  the  procedures  in 
§  63.465(a]  and  appendix  A  to  this  part. 

(d)  Except  as  provided  in  §  63.464. 
each  owner  or  operator  of  an  existing  or 
new  batch  vapor  or  in-line  solvent 
cleaning  machine  shall  meet  all  of  the 
following  required  work  and  operational 
practices  specified  in  paragraph  (d)(1) 
through  (d)(12)  of  this  section  as 
applicable. 

(1)  Control  air  disturbances  across  the 
cleaning  machine  opening(s)  by 
incorporating  the  control  equipment  or 
techniques  in  paragraph  (d)(l)(i)  or 
(d)(l)(ii)  of  this  section. 

(i)  Cover(s)  to  each  solvent  cleaning 
machine  shall  be  in  place  during  tlfe 
idling  mode,  and  during  the  downtime 
mode  unless  either  the  solvent  has  bt«n 
removed  from  the  machine  or 
maintenance  or  monitoring  is  being 
performed  that  requires  the  covcr(s)  to 
not  be  in  place. 

(ii)  A  reduced  room  draft  as  described 
in§63.463(e)(2)(ii). 

(2)  The  parts  baskets  or  the  parts 
being  cleaned  in  an  open-top  batch 
vapor  cleaning  machine  shall  not 
occupy  more  than  50  percent  of  the 
solvent/air  interface  area  unless  the 
"parts  baskets  or  parts  are  introduced  at 
a  speed  of  0.9  meters  per  minute  (3  foct 
per  minute)  or  less. 

(3)  Any  spraying  operations  shall  lie 
done  within  the  vapor  zone  or  within  a 
section  of  the  solvent  cleaning  machine 
that  is  not  directly  exposed  to  the 
ambient  air  (i.e..  a  baffled  or  enclostxl 
aroa  of  the  solvent  cleaning  machine). 


(4)  Parts  shall  be  oriented  so  that  the 
solvent  drains  from  them  freely.  Parts 
having  cavities  or  blind  holes  shall  be 
tipped  or  rotated  before  being  removed 
from  any  solvent  cleaning  machine 
imless  an  equally  effective  approach  has 
been  approved  by  the  Administrator. 

(5)  Parts  baskets  or  parts  shall  not  be 
removed  from  any  solvent  cleaning 
machine  until  dripping  has  stopped. 

(6)  During  startup  ofeach  vapor 
cleaning  machine,  the  primary 
condenser  shall  be  turned  on  before  the 
sump  heater. 

(7  J.  During  shutdown  ofeach  vapor 
cleaning  machine,  the  sump  heater  shall 
be  turned  off  and  the  solvent  vapor  layer 
allov^ed  to  collapse  before  the  primary 
condenser  is  turned  off. 

(8)  When  solvent  is  added  or  drained 
from  any  solvent  cleaning  machine,  the 
solvent  shall  be  transferred  using 
threaded  or  other  leakproof  couplings 
and  the  end  of  the  pipe  in  the  solvent 
sump  shall  be  located  beneath  the  liquid 
solvent  surface. 

(9)  Each  solvent  cleaning  machine 
and  associated  controls  shall  be 
maintained  as  recommended  by  the 
manufacturers  of  the  equipment  or 
using  alternative  maintenance  practices 
that  have  been  demonstrated  to  the  . 
Administrator's  satisfaction  to  achieve 
the  same  or  better  results  as  those 
recommended  by  the  manufacturer. 

(10)  Each  operator  of  a  solvent 
cleaning  machine  shall  complete  and 
pass  the  applicable  sections  of  the  test 
of  solvent  cleaning  operating  procedures 
in  appendix  B  to  this  part  if  requested 
during  an  inspection  by  the 
Administrator. 

(11)  Waste  solvent,  still  bottoms,  and 
sump  bottoms  shall  be  collected  and 
stored  in  closed  containers.  The  closed 
containers  may  contain  a  device  that 
would  allow  pressure  relief,  but  would 
not  allow  liquid  solvent  to  drain  from 
the  container. 

(12)  Sponges,  fabric,  wood,  and  paper 
products  shall  not  be  cleaned. 

(e)  Each  owner  or  operator  of  a 
solvent  cleaning  machine  complying 
with  either  paragraph  (b)  or  (c)  of  this 
section  shall  comply  with  the 
requirements  speciHed  in  paragraphs 
(e)(1)  through  (e)(4)  of  this  section. 

(1)  Conduct  monitoring  ofeach 
control  device  used  to  comply  with 
§63.463  of  this  subpart  as  provided  in 
§63.466. 

(2)  Determine  during  each  monitoring 
period  whether  each  control  device 
used  to  comply  with  these  standards 
meets  the  requirements  specified  in 
paragraphs  (e)(2)(i)  through  (e)(2)(vii)  of 
this  section. 

(i)  If-a  freeboard  refrigeration  device  is 
used  to  comply  with  these  standards. 
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the  owi  er  or  operator  shall  ensure  that 
the  chi]  led  air  blanket  temperature  (in 
"F  or  "C ),  measured  at  the  center  of  the 
air  blan  cet.  is  no  greater  than  30  percent 
of  the  SI  ilvent's  boiling  point. 

(ii)  If  1  reduced  room  draft  is  used  to 
comply  with  these  standards,  the  owner 
or  open  tor  shall  comply  with  the 
require]  nents  specified  in  paragraphs 
(e)(2)(iij(A)  and  (e)(2)(ii)(B)  of  this 
section. 

(A)  El  isure  that  the  flow  or  movement 
of  air  ac  ross  the  top  of  the  freeboard  area 
of  the  s<  Ivent  cleaning  machine  or 
within  I  le  solvent  cleaning  machine 
enclosure  does  not  exceed  15.2  meters 
per  minpte  (50  feet  per  minute)  at  any 
time  as  measured  using  the  procedures 
in  §  63.466(d). 

(B)  Establish  and  maintain  the 
operating  conditions  imder  which  the 
wind  spped  was  demonstrated  to  be  15.2 
meters  |er  minute  (50  feet  per  minute) 
or  less  *  described  in  §  63.466(d). 

(iii)  Ifja  working-mode  cover  is  used 
to  comp  y  with  these  standards,  the 
owner  o  r  operator  shall  comply  with  the 
require!  lents  specified  in  paragraphs 
(e)(2)(iil  (A)  and  (e)(2)(iii)(B)  of  this 
section. 

(A)  Ei  sure  that  the  cover  opens  only 
for  part  sntrance  and  removal  and 
complet  jly  covers  the  cleaning  machine 
opening  5  when  closed. 

(B)  En  sure  that  the  working-mode 
cover  is  nnaintained  free  of  cracks,  holes, 
and  oth(  r  defects. 

(iv)  If  m  idling-mode  cover  is  used  to 
comply  Arith  these  standards,  the  owner 
or  opera  ;or  shall  comply  with  the 
requirer  lents  specified  in  paragraphs 
(e)(2){iv  (A)  and  (e)(2)(iv)(B)  of  this  - 
section. 

(A)  Er  sure  that  the  cover  is  in  place 
whenevi  ir  parts  are  not  in  the  solvent 
cleaninf  machine  and  completely 
covers  tl  le  cleaning  machine  openings 
when  in  place. 

(B)  En  sure  that  the  idling-mode  cover 
is  maint  lined  free  of  cracks,  holes,  and 
other  de  ects. 

(v)  If  s  dwell  is  used  to  comply  with 
these  sta  ndards,  the  owner  or  operator 
shall  coi  iply  with  the  requirements 
specifie<  in  paragraphs  (e)(2)(v)(A)  and 
(e)(2)(v)B)  of  this  section. 

fA)  De  termine  the  appropriate  dwell 
time  for  3ach  type  of  part  or  parts 
basket,  c  r  determine  the  maximum 
dwell  til  le  using  the  most  complex  part 
type  or  j  arts  basket,  as  described  in 
§63.465  d). 

(B)  En  lure  that,  after  cleaning,  each 
part  is  h  lid  in  the  solvent  cleaning 
machine  freeboard  area  above  the  vapor 
zone  for  the  dwell  time  determined  for 
that  part  cular  part  or  parts  basket,  or  for 
the  max:  fnum  dwell  time  determined 
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using  the  most  complex  part  type  or 
parts  basket. 

(vi)  If  a  superheated  vapor  system  is 
usied  to  comply  with  these  standards, 
the  owner  or  operator  shall  comply  with 
the  requirements  specified  in 
paragraphs  (e)(2)(vi)(A)  through 
(e){2)(vi)(C)  of  this  section. 

(A)  Ensure  that  the  temperature  of  the 
solvent  vapor  at  the  center  of  the 
superheated  vapor  zone  is  at  least  lO'F 
above  the  solvent's  boiling  point. 

(B)  Ensure  that  the  manufecturer's 
specifications  for  determining  the 
minimum  proper  dwell  time  within  the 
superheated  vapor  system  is  followed. 

fC)  Ensure  that  parts  remain  within 
the  superheated  vapor  for  at  least  the 
minimum  proper  dwell  time. 

(vii)  If  a  carbon  adsorber  in 
conjunction  vd\h  a  lip  exhaust  is  used 
to  comply  with  these  standards,  the 
owner  or  operator  shall  comply  with  the 
requirements  specified  in  paragraphs 
(e)(2)(vii)(A)  through  (e)(2)(vii)(C)  of  this 
section. 

(A)  Ensure  that  the  concentration  of 
organic  solvent  in  the  exhaust  from  this 
device  does  not  exceed  100  parts  per 
ririllion  of  any  halogenated  HAP 
compound  as  measured  using  the 
procedure  in  §63. 466(e).  If  the 
halogenated  HAP  solvent  concentration 
in  the  carbon  adsorber  exhaust  exceeds 
100  parts  per  million,  the  owner  or 
operator  shall  adjust  the  desorption 
schedule  or  replace  the  disposable 
canister,  if  not  a  regenerative  system,  so 
that  the  exhaust  concentration  of 
halogenated  HAP  solvent  is  brought 
below  100  parts  per  million. 

(B)  Ensure  that  the  carbon  adsorber 
bed  is  not  bypassed  during  desorption. 

(C)  Ensure  that  the  lip  exhaust  is 
located  above  the  solvent  cleaning 
machine  cover  so  that  the  cover  closes 
below  the  lip  e,\haust  level. 

(3)  If  any  of  the  requirements  of 
paragraph  (e)(2)  of  this  section  are  not 
met,  determine  whether  an  exceedancc 
has  occurred  using  the  criteria  in 
paragraphs  (e)(3)(i)  and  (e)(3)(ii)  of  this 
section. 

(i)  An  exceedance  has  occurred  if  the 
requirements  of  paragraphs  (e)(2)(ii)(B), 
{e)(2)(iii)(A),  (e)(2)(iv)(A),  {e)(2)(v). 
(e)(2)(vi)(B),  (e)(2)(vi)(C),  {e)(2)(vii)(B), 
or  (e)(2)(vii)(C)  of  this  section  have  not 
been  met. 

(ii)  An  exceedance  has  occurred  if  the 
requirements  of  paragraphs  (e)(2)(i), 
(o)(2)(ii)(A).  (e)(2)(iii)(B).  (e)(2)(iv)(B). 
(e)(2)(vi)(A).  or  (e)(2)(vii)(A)  of  this 
section  have  not  been  met  and  are  not 
corrected  within  15  days  of  detection. 
Adjustments  or  repairs  shall  be  made  to 
the  solvent  cleaning  system  or  control 
device  to  reestablish  required  levels. 
The  parameter  must  be  remeasured 


immediately  upon  adjustment  or  repair 
and  demonstrated  to  be  within  required 
limits. 

(4)  The  owner  or  operator  shall  report 
all  exceedances  and  all  corrections  and 
adjustments  made  to  avoid  an 
exceedance  as  specified  in  §  63.468(h). 

(f)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  the  idling 
emission  limit  standards  in  paragraphs 
(b)(l)(ii).  (b){2)(ii).  (c)(l)(ii),  or  {c){2)(ii) 
of  this  section  shall  comply  with  the 
requirements  specified  in  paragraphs 
(f)(1)  through  (f)(5)  of  this  section. 

(1)  Conduct  an  initial  performance 
test  to  comply  with  the  requirements 
specified  in  paragraphs  (f)(l)(i)  and 
(n(l)(ii)  of  this  section. 

Ji)  Demonstrate  compUance  with  the 
aptolicable  idling  emission  limit. 

(li]  Establish  parameters  that  will  be 
monitored  to  detmcmstrate  compliance. 
If  a  contcQl  doWce  is  used  that  is  listed 
in  paragraptf  (e)(2)  of  this  section,  then 
the  requirements  for  that  control  device 
as  listed  in  paragraph  (e)(2)  of  this 
section  shall  be  used  unless  the  owner 
or  operator  can  demonstrate  to  the 
Administrator's  satisfaction  that  an 
alternative  strategy  is  equally  effective. 

(2)  Conduct  the  periodic  monitoring 
of  the  parameters  used  to  demonstrate 
compliance  as  described  in  §63.466(1). 

(3)  Operate  the  solvent  cleaning 
machine  within  parameters  identified  in 
the  initial  performance  test. 

(4)  If  any  of  the  requirements  in 
paragraphs  (0(1)  through  (0(3)  of  this 
section  are  not  met,  determine  whether 
an  exceedance  has  occurred  using  the 
criteria  in  paragraphs  (0(4)(i)  and 
(0(4)(ii)  of  this  section. 

(i)  If  using  a  control  listed  in 
paragraph  (e)  of  this  section,  the  owner 
or  operator  shall  comply  with  the 
appropriate  parameter  values  in 
paragraph  (e)(2)  and  the  exceedance 
dehneations  in  paragraphs  (e)(3)(i)  and 
(e)(3)(ii)  of  this  section. 

(ii)  If  using  a  control  not  listed  in 
paragraph  (e)  of  this  section,  the  owner 
or  operator  shall  indicate  whether  the 
exceedance  of  the  parameters  that  are 
monitored  to  determine  the  proper 
functioning  of  this  control  would  be 
classified  as  an  immediate  exceedance 
or  whether  a  15  day  repair  period  would 
be  allowed.  This  information  must  be 
submitted  to  the  Administrator  for 
approval. 

(5)  The  owner  or  operator  shall  report 
all  exceedances  and  all  corrections  and 
adjustments  made  to  avoid  an 
exceedance  as  specified  in  §  63.468(h). 

§63.464    Alternative  standards. 

(a)  As  an  alternative  to  meeting  the 
-equirements  in  §63.463,  each  owner  or 


operator  of  a  batch  vapor  or  in-line 
solvent  cleaning  machine  can  elect  to 
comply  with  the  requirements  of 
§  63.464.  An  owner  or  operator  of  a 
solvent  cleaning  machine  who  elects  to 
comply  with  §  63.464  shall  comply  with 
the  requirements  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section. 

(1)  If  the  cleaning  machine  has  a 
solvent/air  interface,  as  defined  in 
§  63.461,  the  owner  or  operator  shall 
comply  with  the  requirements  specified 
in  paragraphs  (a)(l)(i)  and  (a)(l)(ii)  of 
this  section. 

(i)  Maintain  a  log  of  solvent  additions 
and  deletions  for  each  solvent  cleaning 
machine. 

(ii)  Ensure  that  the  emissions  from 
each  solvent  cleaning  machine  are  equal 
to  or  less  than  the  applicable  emission 
limit  presented  in  table  5  of  this  subpart 
as  determined  using  the  procedures  in 
§  63.465(b)  and  (c). 

Table  5.— Emission  Limits  for 
Batch  Vapor  and  In-Une  Solvent 
Cleaning  Machines  With  a  Sol- 
vent/Air Interface 


Solve!^  cleaning  machine 

3-month 
rolling  av- 
erage 
monthly 
emission 
limit  (kilo- 
grams/ 
square 
meters/ 
month) 

Batch  vapor  solvent  cleaning  ma- 
chines   

150 

Existing   in-line   solvent  cleaning 
machines 

New  in-line  solvent  cleaning  ma- 
chines  

153 
99 

(2)  If  the  cleaning  machine  is  a  batch  ^ 
vapor  cleaning  machine  and  does  not' 
have  a  solvent/air  interface,  the  owner 
or  operator  shall  comply  with  the 
requirements  specified  in  paragraphs 
(a)(2)(i)  and  (a)(2)(ii)  of  tiiis  section. 

(i)  Maintain  a  log  of  solvent  additions 
and  deletions  for  each  solvent  cleaning 
machine. 

(ii)  Ensure  that  the  emissions  bom 
each  solvent  cleaning  machine  are  equal 
to  or  less  than  the  appropriate  limits  as 
described  in  paragraphs  (a)(2)(ii)(A)  and 
(a)(2)(ii)(B)  of  this  section. 

(A)  For  cleaning  machines  with  a 
cleaning  capacity,  as  reported  in 
§  63.468(d).  that  is  less  than  or  equal  to 
2.95  cubic  meters,  the  emission  limit 
shall  be  determined  using  table  6  or 
equation  1.  If  using  table  6,  and  the 
cleaning  capacity  of  the  cleaning 
machine  falls  between  two  cleaning 
capacity  sizes,  then  the  lower  of  the  two 
emission  limits  applies. 


(B)  For  cleaning  machines  with  a 
cleaning  capacity  as  reported  in 
§  63.468(d).  that  is  greater  than  2.95 
cubic  meters,  the  emission  limit  shall  be 
determined  using  equation  1. 
EL  =  330  •(Vol)  0  6       (1) 
where: 

EL  =  the  3-month  rolling  average 

monthly  emission  limit  (kilograms/ 
month). 

Table  6.— Emission  Umitj  for 
Cleaning  Machines  Without  a 
Solvent/Air  Interface 


Cleaning  capacity 
(cubic  meters) 


3-month  rolling  aver- 
age monthly  emission 
limit  (kilograms/ 
month) 


0.00 

0 

0.05 

55 

0.10 

83 

0.15 

106 

0.20 

126 

025 

144 

0.30 

160  • 

0.35 

176 

0.40 

190 

0.45 

204 

0.50 

218 

0.55 

231 

0.60 

243 

0.65 

255 

0.70 

266 

0.75 

278 

0.80 

289 

0.85 

299 

0.90 

310 

0.95 

320 

1.00 

330 

1.05 

340 

1.10 

349 

1.15 

359 

1.20 

368 

1.25 

377 

1.30 

386 

1.35 

395 

1.40 

404 

1.45 

412" 

1.50 

421 

1.55 

429 

1.60 

438 

1.65 

446 

1.70 

454 

1.75 

462 

1.80 

470  V 

1.85 

477 

1.90 

485 

1.95 

493 

2.00 

500 

2.05 

508 

2.10 

515 

2.15 

522 

2.20 

530 

2.25 

537 

2.30 

544 

2.35 

551 

2.40 

558 

2.45 

565 

2.50 

572 

2.55 

579 

2.60 

585 

2.65 

592 

2.70 

599 
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Table  6.— Emission  Limits  for 
Cleamnq  Machines  Without  a 
Solvent/Air  Interface— Contin- 
ued 


Cleaning  capacity 
(cubic  meters) 


2.75 
2.80 
2M 
2M 
2.95 


3-nx)nlh  rolling  aver- 
age monthly  emission 
Emit  Qoiograms/ 
month) 


605 
612 
619 
625 
632 


Vol  =  the  cleaning  capacity  of  the 
solvent  cleaning  machine  (cubic 
meters). 

(b)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  §  63.464(a) 
shall  demonstrate  compliance  with  the 
applicable  3-month  rolling  average 
monthly  emission  limit  on  a  monthly 
basis  as  described  in  §  63.465(b)  and  (c). 

(c)  If  the  applicable  3-monlh  rolling 
average  emission  limit  is  not  met,  an 
exceedance  has  occurred.  All 
exceedances  shall  be  reported  as 
required  in  §  63.468(h). 

§63.465    Test  methods. 

(a)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  an  idling 
emission  limit  standard  in 
§63.463(b)(l)(ii),  (b)(2)(ii).  (GUl)(ii).  or 
(c)(2){ii)  shall  determine  the  idling 
emission  rate  of  the  solvent  cleaning 
machine  using  Reference  Method  307  in 
appendix  A  to  this  part. 

(b)  Each  owner  or  operator  of  a  lialch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  §  63.464  sh.ill 
on  the  first  operating  day  of  every 
month  ensure  that  the  solvent  cleaning 
machine  system  contains  only  rlean 
liquid  solvent.  This  includes,  but  is  not 
limited  to.  fresh  unused  solvent, 
recycled  solvent  and  used  solvent  that 
has  been  cleaned  of  st)ils.  A  fill  lino 
must  bt!  indicated  during  the  first  month 
the  measurements  are  made.  The 
solvent  level  within  the  machine  nnist 
Ih?  returned  to  the  same  fill-line  each 
month,  immediately  prior  to  calculating 
monthly  emissions  as  specified  in 

§  63.465(c).  The  solvent  cleaning 
machine  docs  not  have  to  be  emptied 
iind  filled  with  fresh  unused  soKi'nl 
prior  to  the  calculations. 

(c)  E;ich  owner  or  operator  ol ..  hi.ich 
vflpor  or  in-line  solvent  cleaning 
machine  (omplying  with  §  63. 404  slia!) 
nil  thi'  first  opt!raling  day  of  tht;  juontli 

( onipl\  with  the  requirements  specifitul 
in  paragraphs  (t.)(l)  through  ((:)(3)  of  this 
seutiDH. 


Ujing 
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the  records  of  all  solvent 
and  deletions  for  the  previous 
reporting  period  reqiured 
~  464(a),  determine  solvent 
(Ei)  using  equation  2  for 
machines  with  a  solvent/air 
and  equation  3  for  cleaning 
without  a  solvent/air 


(2) 


(3) 


halogenated  HAP  solvent 
emftsions  from  the  solvent  cleaning 
maqhine  during  the  most  recent 
reporting  period  i, 
;rams  of  solvent  per  square 
•  of  solvent/air  interface  area 
per  nonth). 

Ei^the  tfrtal  halogenated  HAP  solvent 

s  from  the  solvent  cleaning 
during  the  most  recent 
moi  thly  reporting  period  i, 
(kil(  grams  of  solvent  per  month). 
SAi=the  total  amount  of  halogenated 
ha:  '  liquid  solvent  added  to  the 
soK  mt  cleaning  machine  during 
the  nost  recent  monthly  reporting 
'  i,  (kilograms  of  solvent  per 


unig 
repc  rting 


total  amount  of  halogenated 
liquid  solvetit  removed  from 
olvent  cleaning  machine 
g  the  most  recent  monthly 
;ing  period  i,  (kilograms  of 
■  per  month), 
total  amount  of  halogenated 
solvent  removed  from  the 

cleaning  machine  in  solid 
.  obtained  as  described  in 
ph  (c)(2)  of  this  section, 
the  most  recent  monthly 
period  i,  (kilograms  of 
nt  per  month). 

solvent/air  interface  area  of 
Ivent  cleaning  machine 
meters). 

H  S.SR,  u.sing  the  method 
in  paragraph  (c;)(2){ij  or 
)f  this  section. 

1  tests  condu<:tod  using  EPA 
method  25d. 

ngineering  calculations 
in  tiu!  compliance  report. 

ne  ilio  monthly  rolling 
i.A.  for  the  3-nionlh  period 
th  the  most  recent  njporting 
ing  equation  4  for  cleaning 
with  a  solvent/air  interface  or 
5  for  cleaning  machines 
solvent/air  interface: 


tie 

!  0 


qu  ire 
Del  irmin* 
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Where: 

EA,=the  average  halogenated  HAP 
solvent  eimssioBs  over  the 
preceding  Jmohthly  reporting 
periods,  (kilograms  of  solvent  per 
square  meter  of  solvent/air  interface 
area  per  month). 

EAn=the  average  halogenated  HAP 
solvent  emissions  over  the 
preceding  3  monthly  reporting 
periods  (kilograms  of  solvent  per 
month). 

E,=halogenated  HAP  solvent  emissions 
for  each  month  (j)  for  the  most 
recent  3  monthly  reporting  periods 
(kilograms  of  solvent  per  square 
meter  of  solvent/air  interface  area). 

En=halogonated  HAP  solvent  emissions 
for  each  month  (j)  for  the  most 
recent  3  monthly  reporting  perjods 
(kilograms  of  solvent  per  month). 

j=l  =  the  most  recent  monthly  reporting 
period. 

j=2  =  the  monthly  reporting  period 
immediately  prior  to  j=l. 

j=3  =  the  monthly  reporting  period 
immediately  prior  to  j=2. 

(d)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  using  a  dwell  to  comply  with 
§63.463  shall  determine  the  appropriate 
dwell  time  for  each  part  or  parts  basket 
using  the  procedure  specified  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
scctibn. 

(1)  Determine  the  amount  of  time  for 
the  part  or  parts  basket  to  cease  dripping 
once  placed  in  the  vapor  zone.  The  part 
or  parts  basket  used  for  this 
detemiination  must  be  at  room 

-temperature  lieforo  being  placed  in  the 
vapor  zone. 

(2)  The  proper  dwell  time  for  parts  to 
remain  in  tlie  freeboard  area  above  the 
vapor  zone  is  no  less  than  35  percent  of 
the  time  defcrniined  in  paragraph  (d)(1) 
of  this  section. 

(e)  An  owner  or  operator  «)f  a  sourrj;_ 
shall  (ielennine  their  potential  to  omit 
from  all  solvent  cleaning  operations, 
using  the  prociMlunis  deicribmJ  in 
paragraphs  (,•)(!)  through  (e)(3)  of  this 
section.  A  facility's  total  jjotential  to 
emit  is  the  sum  (if  the  HAP  umissioa.s 
from  all  solvent  cleaning  operations 
plus  all  HAP  omissions  from  other  j 
sojjrces  within  the  facility. 
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(1)  Detetmine  the  potential  to  emit  for 
each  individual  solvent  cleaning  using 
equation  6. 

PTEi=HixWixSAIi  (6) 
Where: 

PTEi=the  potential  to  emit  for  solvent 
cleaning  machine  i  (kilograms  of 
solvent  per  year). 

Hi=hours  of  operation  for  solvent 

cleaning  machine  i  (hours  per  year). 
=8760  hours  per  year,  unless 
otherwise  restricted  by  a  Federally 
enforceable  requirement. 

VVi=the  working  mode  uncontrolled 
emission  rate  (kilograms  per  square 
meter  per  hour). 
=1.95  kilograms  per  square  meter  per 
hour  for  batch  vapor  and  cold 
cleaning  machines. 
=1.12  kilograms  per  square  meter  per 
hour  for  in-line  cleaning  machines. 

SAIi  =  solvent/air  interface  area  of 
solvent  cleaning  machine  i  (square 
meters).  Section  63.461  defines  the 
solvent/air  interface  area  for  those 
machines  that  have  a  solvent/air 
interface.  Cleaning  machines  that 
do  not  have  a  solvent/air  interface 
shall  calculate  a  solvent/air 
interface  area  using  the  procedure 
in  paragraph  (e)(2)  of  this  section. 

(2)  Cleaning  machines  that  do  not 
have  a  solvent/air  interface  shall 
calculate  a  solvent/air  interface  area 
using  equation  7. 

SAI=2.20  •  (Vol)06        (7) 

Where: 

SAI=the  solvent/air  interface  area 

(square  meters). 
VoI=the  cleaning  capacity  of  the  solvent 

cleaning  machine  (cubic  meters). 

(3)  Sum  the  PTEi  for  all  solvent 
cleaning  operations  to  obtain  the  total 
potential  to  emit  for  solvent  cleaning 
operations  at  the  facility. 

§63.466    Monitoring  procedures. 

(a)  E.\cept  as  provided  in  paragraph 
(g)  of  this  section,  each  owner  or 
operator  of  a  batch  vapor  or  in-line 
solvent  cleaning  machine  complying 
with  the  equipment  standards  in 
§63.463  (b)(l)(i).  (b)(2)(i),  (c)(l)(i).  or 
{c)(2)(i)  shall  conduct  monitoring  and 
i^ord  the  results  on  a  weekly  basis  for 
tile  control  devices,  as  appropriate, 
specified  in  paragraphs  {a)(l)  and  (a)(2) 
of  this  section. 

(1)  If  a  freeboard  refrigeration  device 
is  used  to  comply  with  the,se  standards, 
the  owner  or  operator  shall  use  a 
thermometer  or  thermocouple  to 
measun!  the  temperature  at  the  center  of 
the  air  blanket  during  the  idling  mode. 

(2)  If  a  superheated  vapor  system  is 
used  to  comply  with  these  standards, 
the  owner  or  operator  shall  use  a 
thermometer  or  thermocouple  to 


measure  the  temperature  at  the  center  of 
the  superheated  solvent  vapor  zone 
while  the  solvent  cleaning  machine  is  in 
the  idling  mode. 

(b)  Except  &  provided  in  paragraph 
(g)  of  this  section,  each  owner  or 
operator  of  a  batch  vapor  or  in-line 
solvent  cleaning  machine  complying 
with  the  equipment  standards  of 
§63.463  {b)(l)(i),  (b)(2)(i).  (c)(l)(i).  or 
(c)(2)(i)  shall  conduct  monitoring  and 
record  the  results  on  a  monthly  basis  for 
the  control  devices,  as  appropriate, 
specified  in  paragraphs  (b)(1)  and  Cb)(2) 
of  this  section. 

(1)  If  a  cover  (working-mode,    . 
downtime-mode,  and/or  idUng-mode 
cover)  is  used  to  comply  with  these 
standards,  the  owner  or  operator  shall 
conduct  a  \isual  inspection  to 
determine  if  the  cover  is  opening  and 
closing  properly,  completely  covers  the 
cleaning  machine  openings  when 
closed,  and  is  free  of  cracks,  holes,  and 
other  defects. 

(2)  If  a  dwell  is  used,  the  owner  or 
operator  shall  determine  the  actual 
dwell  time  by  measuring  the  period  of 
time  that  parts  are  held  within  the 
freeboard  area  of  the  solvent  cleaning 
machine  after  cleaning. 

(c)  E,xcept  as  provided  in  paragraph 
(g)  of  this  section,  each  owner  or 
operator  of  a  batch  vapor  or  in-line 
solvent  cleaning  machine  compljing 
with  the  equipment  or  idling  standards 
in  §  63.463  shall  monitor  the  hoist  speed 
as  described  in  paragraphs  (c)(1) 

.  through  (c)(4)  of  this  section. 

(1)  The  owner  or  operator  shall 
determine  the  hoist  speed  by  measuring 
the  time  it  takes  for  the  hoist  to  travel 

a  measured  distance.  The  speed  is  equal 
to  the  distance  in  meters  divided  by  the 
time  in  minutes  (meters  per  minute). 

(2)  The  monitoring  shall  be  conducted 
monthly.  If  after  the  first  year,  no 
exceedances  of  the  hoist  speed  are 
measured,  the  owner  or  operator  may 
begin  monitoring  the  hoist  speed 
quarterly. 

(3)  If  an  e.\ceedancc  of  the  hoist  speed 
occurs  during  quarterly  monitoring,  the 
monitoring  frequency  returns  to 
monthly  until  another  year  of 
compliance  without  an  e.Kceedance  is 
demonstrated. 

(4)  If  an  owner  or  operator  can 
demonstrate  to  the  Administrator's 
satisfaction  in  the  initial  compliance 
report  Jthat  the  hoist  cannot  exceed  a 
speed  of  3.4  meters  per  minute  (11  feet 
per  minute),  the  required  monitoring 
frequency  is  quarterly,  including  during 
the  first  year  of  compliance. 

(d)  Except  as  provided  in  paragraph 
(g)  of  this  section,  each  owner  or 
operator  of  a  batch  vapor  or  in-line 
solvent  cleaning  machine  complying 


ynth  thtf  equipment  stcmdards  in 
§63.463  (b)(l)(i).  (b)(2)(i),  (c)(l)(i).  or 
(c)(2)(i)  using  a  reduced  r^m  draft  shall 
conduct  monitoring  and  record  the 
results  as  specified  in  paragraph(d)(l)  or 
(d)(2)  of  this  section. 

(1)  If  the  reduced  room  draft  is 
maintained  by  controlling  room 
parameters  (i.e.,  redirecting  fans,  closing 
doors  and  windows,  etc.),  the  owner  or 
operator  shall  conduct  an  initial 
monitoring  test  of  the  windspeed  and  of 
room  parameters,  quarterly  monitoring 
of  windspeed,  and  weekly  monitoring  of 
room  paerameters  as  specified  in 
paragraphs  (dKl)(i)  and  (d)(l)(u)  of  this 
section. 

(i)  Measure  the  winckpeed  within  6. 
inches  above  the  top  onaie  freeboard 
area  of  the  solvent  cleaning  machine 
using  the  procedure  specified  in 
paragraphs  (d)(l)(i)(A)  through 
(d)(l)(i){D)  of  this  section. 

(A)  Determine  the  direction  of  the 
wind  current  by  slowly  rotating  a 
velometer  or  similar  device  until  the 
maximum  speed  is  located. 

(B)  Orient  a  velometer  in  the  direction 
of  the  wind  current  areach  of  the  four 
comers  of  the  machine. 

(C)  Record  the  reading  for  each 
comer. 

(D)  Average  the  values  obtained  at 
each  comer  and  record  the  average  wind 
speed. 

(ii)  Monitor  on  a  weekly  basis  the 
room  parameters  established  during  the 
initial  compliance  test  that  are  used  to 
achieve  the  reduced  room  draft. 

(2)  If  an  enclosure  (full  or  partial)  is 
used  to  achieve  a  reduced  room  draft, 
the  owner  or  operator  shall  conduct  an 
initial  monitoring  test  and.  thereafter. 

.  monthly  monitoring  tests  of  the 
windspeed  \vithin  the  enclosure  using 
the  procedure  specified  in  paragraphs 
(d)(2)(i)  and  (d)(2)(ii)  of  this  section  and 
a  monthly  visual  inspection  of  the 
enclosure  to  determine  if  it  is  free  of 
cracks,  holes  and  other  defects. 

(i)  Determine  the  direction  of  the 
wind  current  in  the  enclosure  by  slowly 
rotating  a  velometer  inside  the  entrance 
to  the  enclosure  until  the  maximum 
speed  is  located. 

(ii)  Record  the  ma.ximum  wind  speed. 

(e)  Except  as  provided  in  paragraph 
(g)  of  this  section,  each  owner  or 
operator  using  a  carbon  adsorber  to 
comply  with  this  subpart  shall  measure 
and  record  the  ctmcentration  of 
halogenated  HAP  solvent  in  the  exhaust 
of  the  carbon  adsorber  wet'klj-  with  a       ^ 
colorimetric  detector  tube.  This  test 
shall  he  conducted  while  the  solvent 
cleaning  machine  is  in  the  working 
mode  and  is  venting  to  the  carbon 
adsorber.  The  exhaust  concentration 
shall  be  determined  using  the  proccdurt! 


specified  in  paragraphs  (e)(1)  through 
(e)(3)  of  this  section. 

(1)  Use  a  colorimetric  detector  tube 
designed  to  measure  a  concentration  of 
100  parts  per  million  by  volume  of 
solvent  in  air  to  an  accuracy  of  ±  25 
parts  per  million  by  volume. 

(2)  Use  the  colorimetric  detector  tube 
according  to  the  manufacturer's 
instructions. 

(3)  Provide  a  sampling  port  for 
monitoring  within  the  exhaust  outlet  of 
the  carbon  adsorber  that  is  easily 
accessible  and  located  at  least  8  stack  or 
duct  diameters  downstream  from  any 
flow  disturbance  such  as  a  bend, 
expansion,  contraction,  or  outlet; 
downstream  from  no  other  inlet;  and  2 
stack  or  duct  diameters  upstream  &om 
any  flow  disturbance  such  as  a  bend, 
expansion,  contraction,  inlet  or  outlet. 

(0  Each  owner  or  operator  of  a  batcia 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  the  idling 
emission  limit  standards  of  §  63.463 
(b)(l)(ii),  (b)(2)(ii).  (c)(l)(ii).  or  (c){2)(ii) 
shall  comply  with  the  requirements 
spedGed  in  paragraphs  (0(1)  jand  (0(2) 
of  this  section. 

( 1 )  If  using  controls  Usted  in 
paragraphs  (a)  through  (e)  of  this 
section,  the  owner  or  operator  shall 
comply  with  the  monitoring  frequency 
requirements  in  paragraphs  (a)  throu^ 
(e)  of  this  section. 

(2)  If  using  controls  not  listed  in 
paragraphs  (a)  through  (e)  of  this 
section,  the  owner  or  operator  shall 
establish  the  monitoring  frequency  for 
each  control  and  submit  it  to  the 
Administrator  for  approval  in  the  initial 
test  report. 

(g)  Each  owner  or  operator  using  a 
control  device  listed  in  paragraphs  (a) 
through  (e)  of  this  section  can  use 
alternative  monitoring  procedures 
approved  by  the  Administrator. 

§63.467    Recordkeeping  requirements. 

[a]  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  the  provisions 
of  §  63.463  shall  maintain  records  in 
written  or  electronic  form  specified  in 
paragraphs  (a)(1)  through  (a)(5)  of  this 
section  for  the  lifetime  of  the  machine. 

(1)  Owner's  manuals,  or  if  not 
available,  written  maintenance  and 
operating  procedures,  for  the  solvent 
cleaning  machine  and  control 
equipment. 

(2)  The  date  of  installation  for  the 
solvent  cleaning  machine  and  all  of  its 
control  devices.  If  the  exact  date  for 
installation  is  not  known,  a  letter 
certifying  that  the  cleaning  machine  and 
its  control  devices  were  installed  prior 
to.  or  on,  November  29, 1993.  or  after 
November  29,  1993.  may  be  substituted. 
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(3)  If  6  dwell  is  used  to  comply  with 
these  standards,  records  of  the  tests 
requirei  1  in  §  63.46S(d)  to  detramine  an 
appropi  iate  dwell  time  for  each  part  or 
parts  bs  sket. 

(4)  Ea  ch  owner  or  operator  of  a  batch 
vapor  o  ■  in-line  solvent  cleaning 
machin  >  complying  with  the  idling 
emissio  i  limit  standards  of 

§63.46;  (b)(l)(ii),  (b)(2)(ii),  (c)(l)(ii).  or 
(c)(2)(ii  shall  maintain  records  of  the 
initial  {lerformance  test,  including  the 
idUng  e  nission  rate  and  values  of  the 
monitoi  ing  parameters  measured  during 
the  test, 

(5)  Re  cords  of  the  halogenated  HAP 
solvent  content  for  each  solvent  used  in 
a  salvei  t  cleaning  machine  subject  to 
th^  protisions  of  this  subpart. 

Ifb)  Each  owner  or  operator  of  a  batch 
vapor  ok  in-line  solvent  cleaning 
machini  complying  with  §  63.463  shall 
maintain  records  specified  in 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section  either  in  electronic  or  written 
form  fo^  a  period  of  5  years. 

(1)  Tl  e  results  of  control  device 
monitoi  ing  required  under  §  63.466. 

(2)  In  ormation  on  the  actions  taken  to 
comply  with  §63. 463(e)  and  (f).  This 
informa  ion  shall  include  records  of 
written  sr  verbal  orders  for  replacement 
parts,  a  iescription  of  the  repairs  made, 
and  adc  itional  monitoring  conducted  to 
demons  irate  that  monitored  parameters 
have  ret  umed  to  accepted  levels. 

(3)  Es  imates  of  annual  solvent 
consum  Jtion  for  each  solvent  cleaning 
machini  . 

(4)  If  I  carbon  adsorber  is  used  to 
comply  with  these  standards,  records  of 
the  date  and  results  of  the  weekly 
raeasuri  ment  of  the  halogenated  HAP 
solvent  :oncentration  in  the  carbon 
adsorbe  exhaust  required  in  §  63.466(e). 

(c)  Ea  ;h  owner  or  operator  of  a  batch 
vapor  oi  in-line  solvent  cleaning 
machini  complying  with  the  provisions 
of  §  63.^  64  shall  maintain  records 
specifie  1  in  paragraphs  (c)(1)  through 
(c)(3)  of  this  section  either  in  electronic 
or  writti  n  form  for  a  period  of  5  years. 

(1)  Th  B  dates  and  amounts  of  solvent 
that  are  idded  to  the  solvent  cleaning 
machini  . 

(2)  Tt  3  solvent  composition  of  wastes 
remove(   from  cleaning  machines  as 
determi  led  using  the  procedure 
describ(  d  in  §  63.465(c)(2). 

(3)  Ca  culation  sheets  showing  how 
monthl]  emissions  and  the  rolling  3- 
month  I  verage  emissions  from  the 
solvent  cleaning  machine  were 
determi  i6d,  and  the  results  of  all 
calculat  ons. 

(d)  Ea  Ji  owner  or  operator  of  a 
solvent  :Ieaning  machine  without  a 
solvent/  lir  interface  complying  with  the 
provisic  ns  of  §63.464  shall  m.iintain 


records  on  the  method  used  to 
determine  the  cleaning  capacity  of  the 
cleaning  machine. 

§63.468    Reporting  requirements. 

(a)  Each  owner  or  operator  of  an 
existing  solvent  cleaning  machine 
subject  to  the  provisions  of  this  subpart 
shall  submit  an  initial  notification 
report  to  the  Administrator  no  later  than 
August  29, 1995.  This  report  shall 
include  the  information  specified  in 
paragraphs  (a)(1)  through  (a)(6)  of  this 
section. 

(1)  The  name  and  address  of  the 
owner  or  operator. 

(2)  The  address  (i.e..  physical 
location)  of  the  solvent  cleaning 
machine(s). 

(3)  A  brief  description  of  each  solvent 
cleaning  machine  including  machine 
type  (batch  vapor,  batch  cold,  vapor  in- 
line or  cold  in-line),  solvent/air 
interface  area,  and  existing  controls. 

(4)  The  date  of  installation  for  each 
solvent  cleaning  machine  or  a  letter 
certifying  that  the  solvent  cleaning 
machine  and  its  control  devices  were 
installed  prior  to,  or  after,  November  29, 
1993. 

(5)  The  anticipated  compliance 
approach  for  each  solvent  cleaning 
machine. 

(6)  An  estimate  of  annual  halogenated 
HAP  solvent  consumption  for  each 
solvent  cleaning  machine. 

(b)  Each  owner  or  operator  of  a  new 
solvent  cleaning  machine  subject  to  the 
provisions  of  this  subpart  shall  submit 
an  initial  notification  report  to  the 
Administrator.  New  sources  for  which 
construction  or  reconstruction  had 
commenced  and  initial  startup  had  not 
occurred  before  December  2, 1994,  shall 
submit  this  report  as  soon  as  practicable 
before  startup  but  no  later  than  January 
31, 1995.  New  sources  for  which  the 
construction  or  reconstruction 
commenced  after  December  2, 1994,       A 
shall  submit  this  report  as  soon  as 
practicable  before  the  construction  or 
reconstruction  is  planned  to  commence. 
This  report  shall  include  all  of  the 
information  required  in  §  63.5(d)(1)  of 
subpart  A  (General  Provisions),  with  the 
revisions  and  additions  in  paragraphs 
(b)(1)  through  (b)(3)  of  this  section. 

(1)  The  report  shall  include  a  brief 
description  of  each  solvent  cleaning 
machine  including  machine  type  (batch 
vapor,  batch  cold,  vapor  in-Hne,  or  cold- 
line),  solvent/air  interface  area,  and 
existing  controls. 

(2)  The  report  shall  include  the 
auti<:ipati!d  compliance  approach  for 
each  solvent  cleaning  machine. 

(3)  In  lieu  of  §63.5(d)(l)(ii)(H)  of 
subpart  A  of  this  part,  the  owner  or 
operator  must  report  an  estimate  of  ] 
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aimual  halogenated  HAP  solvent 
consumption  for  each  solvent  cleaning 
machine. 

(c)  Each  owner  or  operator  of  a  batch 
cold  solvent  cleaning  machine  subject  to 
the  provisions  of  this  subpart  shall 
submit  a'compliance  report  to  the 
Administrator.  For  existing  sources,  this 
report  shall  be  submitted  to  the 
Administrator  no  later  than  150  days 
after  the  compliance  date. specified  in 

§  63.460(d).  For  new  sources,  this  report 
shall  be  submitted  to  the  Administrator 
no  later  than  150  days  after  startup  or 
May  1. 1995,  whichever  is  later.  This 
report  shall  include  the  requirements 
specified  in  paragraphs  (c)(1)  through 
(c)(4)  of  this  section. 

(1)  The  name  and  address  of  the 
owner  or  operator. 

(2)  The  address  (i.e.,  physical 
location)  of  the  solvent  cleaning 
inachine(s). 

(3)  A  statement,  signed  by  the  owner 
or  operator  of  the  solvent  cleaning 
machine,  stating  that  the  solvent 
cleaning  machine  for  which  the  report 
is  being  submitted  is  in  compliance 
with  the  provisions  of  this  subpart. 

(4)  The  compliance  approacn  for  each 
solvent  cleaning  machine. 

(d)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  the  provisions 
of  §  63.463  shall  submit  to  the 
Administrator  an  initial  statement  of 
compliance  for  each  solvent  cleaning 
machine.  For  existing  sources,  this 
report  shall  be-submitted  to  the 
Administrator  no  later  than  150  days 
after  the  compliance  date  specified  in 

§  63.460(d).  For  new  sources,  this  report 
shall  be  submitted  to  the  Administrator 
no  later  than  150  days  after  startup  or 
May  1.  1995.  whichever  is  later.  This 
statement  shall  include  the 
requirements  specified  in  paragraphs 
(d)(1)  through  (d)(6)  of  this  section. 

(1)  The  name  and  address  of  the 
owner  or  operator. 

(2)  The  address  (i.e.,  physical 
location)  of  the  solvent  cleaning 
machine(s). 

(3)  A  list  of  the  control  equipment 
used  to  achieve  compliance  for  each 
solvent  cleaning  machine. 

(4)  For  each  piece  of  control 
equipment  required  to  be.monitored.  a 
list  of  the  parameters  that  are  monitored 
and  the  values  of  these  parameters 
measured  on  or  during  the  first  month 
after  the  compliance  date. 

(5)  Conditions  to  maintain  the  wind 
speed  requirements  of  §63.463(e)(2)(ii). 
if  applicable. 

(C)  Each  owner  or  operator  of  a 
solvent  cleaning  machine  complying 
with  the  idling  emission  limit  standards 
of  §63.463(b)(l)(ii).  (b)(2)(ii).  (c)(l)(ii). 


and  (c)(2)(ii)  shall  submit  a  test  report 
for  tests  of  idling  emissions  meeting  the 
specifications  in  Method  307  of 
appendix  A  to  this  subpart.  This  report 
shall  comply  with  the  requirements 
specified  in  paragraphs  (d)(6)(i)  through 
(d)(6Kiv)  of  this  section. 

(i)  This  test  must  be  on  the  same 
specific  model  cleaner  used  at  the 
source.  The  test  can  be  done  by  the 
owner  or  operator  of  the  affected 
machine  or  can  be  supplied  by  the         ^ 
vendor  of  that  solvent  cleaning  machine 
or  a  third  party. 

(ii)  This  report  must  clearly  state  the 
monitoring  parameters,  monitoring 
frequency  and  the  delineation  of 
exceedances  for  each  parameter. 

(iii)  If  a  solvent  cleaning  machine 
vendor  or  third  party  test  report  is  used 
to  demonstrate  compliance,  it  shall 
include  the  following  for  the  solvent 
cleaning  machine  tested:  Name  of 
person(s)  or  company  that  performed 
the  test,  model  name,  the  date  the 
solvent  cleaning  machine  was  tested, 
serial  number,  and  a  diagram  of  the 
solvent  cleaning  machine  tested. 

(iv)  if  a  solvent  cleaning  machine 
vendor  or  third  party  test  report  is  used, 
the  owner  or  operator  of  the  solvent 
cleaning  machine  shall  comply  with  the 
requirements  specified  in  either 
paragraphs  (d)(6)(iv)(A)  and  (d)(6)(iv){B) 
of  this  section. 

(A)  Submit  a  statement  by  the  solvent 
cleaning  machine  vendor  that  the  unit 
tested  is  the  same  as  the  vuiit  the  report 
is  being  submitted  for. 

(B)  Demonstrate  to  the 
Administrator's  satisfaction  that  the 
solvent  emissions  irom  the  solvent 
cleaning  machine  for  which  the  test 
report  is  being  submitted  are  equal  to  or 
less  than  the  solvent  emissions  from  the 
solvent  cleaning  machine  in  the  vendor 
test  report. 

(7)  If  a  carbon  adsorber  is  used  to 
comply  with  these  standards,  the  date 
and  results  of  the  weekly  measurement 
of  the  halogenated  HAP  solvent 
concentration  in  the  carbon  adsorber 
exhaust  required  in  §  63.466(e). 

(e)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  the  provisions 
of  §  63.464  shall  submit  to  the 
Administrator  an  initial  statement  of  - 
compliance  for  each  solvent  cleaning 
machine.  For  existing  sources,  this 
report  shall  be  submitted  to  the 
Administrator  no  later  than  150  days 
after  the  compliance  date  specified  in 
§B3.460(d).  For  new  sources,  this  report 
shall  be  submitted  to  the  Administrator 
no  later  than  150  days  after  startup  or 
May  1, 1995.  whichever  is  later.  The 
statement  .shall  include  the  information 


specified  in  paragraphs  (e)(1)  throu^ 
(e)(4)  of  this  section. 

(1)  The  name  and  address  of  the 
solvent  cleaning  machine  owner  or 
operator. 

(2)  The  address  of  the  solvent 
cleaning  machine(s). 

(3)  The  solvent/air  interface  area  for 
each  solvent  cleaning  machine  or.  for 
cleaning  machines  without  a  solvent/air 
interface,  a  description  of  the  method 
used  to  determine  the  cleaning  capacity 
and  the  results. 

(4)  The  results  of  the  first  3-month 
average  emissions  calculation. 

(f)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  the  provisions 
of  §  63.463  shall  submit  an  etnnual 
report  by  February  1  of  the  year 
following  the  one  for  which  the 
reporting  is  being  made.  This  report 
shall  include  the  requirements  specified 
in  paragraphs  (0(1)  through  (0(3)  of  this 
section. 

(1)  A  signed  statement  from  the 
facility  owner  or  his  designee  stating 
that.  "All  operators  of  solvent  cleaning 
machines  have  received  training  on  the 
proper  operation  of  solvent  cleaning 
machines  and  their  control  devices 
sufficient  to  pass  the  test  required  in 
§63.463(d){10)." 

(2)  An  estimate  of  solvent 
consumption  for  each  solvent  cleaning 
machine  during  the  reporting  period. 

(3)  The  reports  required  under 
paragraphs  (0  and  (g)  of  this  section  can 
be  combined  into  a  single  report  for 
each  facility. 

(g)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  complying  with  the  provisions 
of  §  63.464  shall  submit  a  solvent 
emission  report  every  year.  This  solvent 
omission  report  shall  contain  the 
requirements  specified  in  paragraphs 
(g)(1)  through  (g)(4)  of  this  section. 

(1)  The  size  and  type  of  each  unit 
subject  to  this  subpart  (solvent/air 
interface  area  or  cleaning  qapacity). 

(2)  The  average  monthly  solvent 
consumption  for  the  solvent  cleaning 
machine  in  kilograms  per  month. 

(3)  The  3-month  montlily  rolling 
average  solvent  emission  estimates 
calculated  each  month  using  the  method 
as  described  in  §  63.465(c). 

(4)  The  reports  required  under 
paragraphs  (0  and  (g)  of  this  section  tan 
be  combined  into  a  single  report  for 
each  facility. 

(h)  Each  owner  or  operator  of  a  batch 
vapor  or  in-line  solvent  cleaning 
machine  shall  submit  an  cxccedancc 
report  to  the  Administrator 
semiannually  except  when,  the 
Administrator  determines  on  a  case-byV 
case  basis  that  mure  frequent  reportiagV 
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is  necessary  to  accurately  assess  the 
'  compliance  status  of  the  source  or,  an 
exceedance  occurs.  Once  an  exceedance 
has  occurred  the  owner  or  operator  shall 
follow  a  quarterly  reporting  format  imtil 
a  request  to  reduce  reporting  frequency 
under  paragraph  (i)  of  this  section  is 
approved.  Exceedance  reports  shall  be 
delivered  or  postmarked  by  the  30th  day 
following  the  end  of  each  calendar  half 
or  quarter,  as  appropriate.  The 
exceedance  report  shall  include  the 
appUcable  information  in  paragraphs  (h) 
(1)  through  (3)  of  this  section. 

(1)  Information  on  the  actions  taken  to 
comply  with  §  63.463  (e)  and  (f).  This 
information  shall  include  records  of 
written  or  verbal  orders  for  replacement 
parts,  a  description  of  the  repairs  made, 
and  additional  monitoring  conducted  to 
demonstrate  that  monitored  parameters 
have  returned  to  accepted  levels. 
N  (2)  If  an  exceedance  has  occurred,  the 
reason  for  the  exceedance  and  a 
description  of  the  actions  taken. 

(3)  If  no  exceedances  of  a  parameter 
have  occurred,  or  a  piece  of  equipment 
has  not  been  inoperative,  out  of  control, 
repaired,  or  adjusted,  such  information 
shall  be  stated  in  the  report. 

(i)  An  owner  or  operator  who  is 
required  to  submit  an  exceedance  report 
on  a  quarterly  (or  more  frequent)  basis 
may  reduce  the  frequency  of  reporting 
to  semiannual  if  the  conditions  in 
paragraphs  (i)(l)  through  (i)(3)  of  this 
section  are  met. 

(1)  The  source  has  demonstrated  a  full 
year  of  compliance  without  an 
exceedance. 

(2)  The  owner  or  operator  continues 
to  comply  with  all  relevant 
recordkeeping  and  monitoring 
requirements  specified  subpart  A 
(General  Provisions)  and  in  this  subpart. 

(3)  The  Administrator  does  not  object 
to  a  reduced  frequency  of  reporting  for 
the  affected  source  as  provided  in 
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2.2  Horizontal  Indicator.  Device  to  cher  k 
the  inclined  liquid  level  indicators 
orientation  relative  to  horizontal. 

2.3  Velocity  Meter.  Hotwire  and  vapi/ 
anemometers,  or  other  devices  capable  of 


paragraph  (e){3)(iii)  of  subpart  A 
(Genepl  Provisions). 

(j)  Tne  Administrator  has  determined, 
pursuant  to  the  criteria  under  section 
502(a)|of  the  Act,  that  an  owmer  or 
operator  of  any  batch  cold  solvent 
cleaning  machine  that  is  not  itself  a 
major  source  and  that  is  not  located  at 
a  maj4"  source,  as  defined  under  40  CFR 
70.2,  ii  exempt  from  part  70  permitting 
requin  iments  for  that  source. 

An  <  wner  or  operator  of  any  other 
solven ;  cleaning  machine  subject  to  the 
provis  ons  of  this  subpart  is  subject  to 
part  7(  permitting  requirements,  such 
source  >,  if  not  major  or  located  at  major 
source  >,  may  be  exempted  by  the  State 
from  a  )plying  for  a  part  70  permit  until 
42  months  after  the  EPA  first  approves 
a  part  ;  '0  program  or  such  other  date 
establi  ihed  by  the  permitting  authority 
that  as  iures  that  such  soiu-ces  obtain  a 
permit  by  5  years  after  the  EPA  first 
appro\  es  a  part  70  program. 

(k)  E  ich  owner  or  operator  of  a 
solven  cleaning  machine  requesting  an 
equiva  ency  determination,  as  described 
in  §  63  469  shall  submit  an  "equivalency 
reques  report  to  the  Administrator,  For 
existin ;  sources,  this  report  must  be 
submit  ted  to  the  Administrator  no  later 
than  Ji  ne  3, 1996.  For  new  sources,  this 
report  nust  be  submitted  and  approved 
by  the  \dministrator  prior  to  startup. 

§  63.46!     Equivalent  methods  of  control. 

Upo;  I  written  application,  the 
Admin  istrator  may  approve  the  use  of 
equipr  lent  or  procediues  after  they  have 
been  si  tisfactorily  demonstrated  to  be 
equiva  ent,  in  terms  of  reducing 
emissii  ins  of  methylene  chloride, 
perchli  iroethylene,  trichloroethylene, 
1,1,1-ti  ichloroethane,  carbon 
tetrach  oride  or  chloroform  to  the 
atmosi  here,  to  those  prescribed  for 
compli  mce  within  a  specified 
paragn  ph  of  this  subpart.  The 
applici  tion  must  contain  a  complete 
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measur 
15.2  ni 
' leanin 


lnellr*tf  Ll«,ld  l«v«l    indicator  'ttWfttua. 


g  the  flow-  rates  ranging  from  ()  to 
e|ers  per  i;ninute  across  the  solvent 
machine. 


description  of  the  equipment  or 
procedure  and  the  proposed 
equivalency  testing  procedure  and  the 
date,  time,  and  location  scheduled  for 
the  equivalency  demonstration. 

3.  Appendix  A  is  amended  by  adding - 
Method  307  to  read  as  follows: 

Appendix  A  to  Part  63— Test  Methods 


Method  307— Determination  of  Emissions 
From  Halogenated  Solvent  Vapor  Qeaning 
Machines  Using  a  Liquid  Level  Procedure 

1.  Applicability  and  Principle 

1.1  Applicability.  This  method  is 
applicable  to  the  determination  of  the 
halogenated  solvent  emissions  from  solvent 
vapor  cleaners  in  the  idling  mode. 

1.2  Principle.  The  solvent  level  in  the 
solvent  cleaning  machine  is  measured  using 
inclined  liquid  level  indicators.  The  change 
in  liquid  level  corresponds  directly  to  the 
amount  of  solvent  lost  from  the  solvent 
cleaning  machine. 

2.  Apparatus 

Note:  Mention  of  trade  names  or  specific 
products  does  no(  constitute  endorsement  by 
the  Environmental  Protection  Agency. 

2.1     Inclined  Liquid  Level  Indicator.  A 
schematic  of  the  inclined  liquid  level 
indicators  used  in  this  method  is  shown  in 
figure  307-1;  two  inclined  liquid  level 
indicators  having  0.05  centimeters  divisions 
or  smaller  shall  be  used.  The  k^uid  level 
indicators  shall  be  made  of  glbss,  Tefion.  or 
any  similar  material  that  willhw- react  with 
the  solvent  being  used.  A  6-inch  by  1-inch 
slope  is  recommended;  however  the  slope 
may  vary  depending  on  the  size  and  design 
of  the  solvent  cleaning  machine. 

Note:  It  is  important  that  the  inclined 
liquid  level  indicators  be  constructed  with 
ease  of  reading  in  mind.  The  inclined  liquid 
level  indicators  should  also  be  mounted  so 
that  they  can  be  raised  or  lowered  if 
necessarj-  to  suit  the  solvent  cleaning 
machine  size. 

BILLING  CODE  6S60-50-P 


■i.Proct  lure 

3.1    (  cnnection  of  the  Inclined  Liquid 
Level  Iripicator.  Connect  one  of  the  inclined 


liquid  !-;v.'l  indicators  to  the  boiling  sump 
drain  and  the  other  inclined  liquid  levpl 
indicator  to  the  immersion  sump  drain  us;:i^ 
Teflon  tubing  and  the  appropriate  fittings.  .X 
schematic  diagram  is  shown  in  figure  ."^07-2. 
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3.2  Positioning  of  Velocity  Meter. 
Position  the  velocity  meter  so  that  it 
measures  the  flow  rate  of  the  air  passing 
directly  across  the  solvent  cleaning  machine. 

3.3  Level  the  Inclined  Liquid  Level 
Indicators. 

3.4  Initial  Inclined  Liquid  Level  Indicator 
Readings.  Open  the  sump  draina«e  valves. 
Allow  the  solvent  cleaning  machine  to 
operate  long  enough  for  the  vapor  zone  to 
form  and  the  system  to  stabilize  (check  with 
manufacturer).  Record  the  inclined  liquid 
level  indicators  readings  and  the  starting 
time  on  the  data  sheet.  A  sample  data  sheet 
is  provided  in  figure  307-3. 

Date ^_ .    -  ■     - 

Run  •"''  .-'-'-"'/v 


Solvent  type     .; 

Solvent  density,  g/ni  '  (lb/ft '') 


-yr-^ 
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4  Ccih.vlations 

4, 1     Nomt:ni:luture. 
Ak  =  iirtia  of  boiling  sump  interface,  ni-  (ft-). 
Ai  ■=  area  of  immersion  surap  interface,  m^ 

(ft^l. 
Av  =  area  of  solvent/air  interface,  m^  (ft^) 
E  =  emission  rate,  kg-'ni'-hr  (Ib/ft-'-hr). 
K  =  100.000  cm  .  g/m  .  kg  for  metric  units 

=  12  in. /ft  for  English  units. 
I.HI  =  final  boiling  sump  inclined  liquid  level 

indicators  reading,  cm  (in.). 
Ltt.  =  initial  boiling  sump  incliacd  liquid 

IbvdI  indicators  reading,  cm  (in.) 


9m**ma  MiM 


Figur*  307-2.   Soivont  Cissnir  Test  Satip 


Length  of  boiling  sump  (Sb).  m  (ftj 
Width  of  boiling  sump  (Wb).  m  (ft) 


Length  of  immersion  sump  (Si),  m  (ft)  

Width  of  immersion  sump  (W|).  m  (ft)  

Length  of  solvent  vapor/air  interfaceCSv).  m 

(ft). 

Width  of  solvent  vapor/air  interface  (Wv).  m 
(ft) 


Clock 
time 


Boiling 

sump 

reading 


Immer- 
sion 
sump 

reading 


Flow  rate 
reading 


•>iiif«  II 


'!«■«■•  IOT-4       Solvent  CiMncr  O'Manstons 

L|,  =  final  immersion  sump  inclined  liquid 

level  indicators  reading,  cm  (in.). 
U.  =  initial  immersion  sump  inclined  liquid 

level  indicators  reading,  cm  (in.). 
Sn  =  length  of  the  boiling  sump,  m  (ft). 
Si  =  length  of  the  immersion  sumj).  m  (ft). 
Sv  =  length  of  the  solvent  vapor/air  interface. 

m(ft). 
^  Wi,  =  width  of  the  boiling  sump,  m  (ft). 
Wi  =  width  of  the  immersion  sump,  m  (ft). 
Wv  =  width  of  the  solvent  vapor'air  interfatr. 
m  (ft), 
p  =  density  of  soK-cnt.  g/m3  (Ih'ft'l) 
0  =  test  timi\  hr. 


^      (Lr, -Lb.)pAb-^(l,,-L,  )p.-\, 
KAvfl 

Eq.  307 -4 


Figur0O7-3.  Data  sheet. 

3.5  Final  Inclined  Liquid  Level  Indicator 
Readings.  At  the  end  of  the  16-houT  test  run. 
check  to  make  sure  the  inclined  liquid  level 
indicators  are  level:  if  not.  make  the 
necessary  adjustments.  Record  the  final 
inclined  liquid  level  indicators  readings  and 
time. 

3.6  Determination  of  Solvent  Vajx>r/Air 
Interface  Area  for  Each  Sump.  Determine  the 
area  of  the  solvent/air  interface  of  the 
individual  sumps.  Whenever  possible, 
physically  measure  these  dimensions,  rather 
than  using  factor}'  specifications.  A 
schematic  of  the  dimensions  of  a  solvent 
cleaning  machine  is  provided  in  figure  3{I7- 
4- 

BILLING  CODE  6S60-60-P 


4.2  Area  of  Sump  Interfaces.  Calculate  the 
p.reas  of  the  boiling  and  immersion  sump 
interfaces  as  follows: 

Ab  =  S„  W„        Eq.  307-1 
Ai  =  Si  W,        fiq.  307-2  ' 

4.3  Area  of  Solvent/ Air  interface. 
Calculate  the  area  of  the  solvent  vapor/air 
i.iicrfacc  as  follows: 

Av  =  Sv  Wv        Eq.  307-3 

4.4  Emission  Rate.  Calculate  the  emission 
nitc  as  follows: 
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4.  Appendix  B  to  Part  63  is  revised  to 
read  as  follows: 

Appendix  B— Test  of  Solvent  Cleaning 
Procedures 

Geneml  Qaestioas 

1.  What  is  the  maximuin  allowable. 

speed  for  parts  entry  and  removal? 

A.  8.5  meters  per  minute  (28  feet  per 
minute). 

B.  3.4  meters  per  minute  (11  feet  per 
minute). 

C  11  meters  per  minute  (36  feet  per 

minute). 
D.  No  limit. 

.  2.  How  do  you  ensure  that  parts  enter 


B.  S  >  that  the  solvent  pools  in  the  cavities 

w  lere  the  dirt  is  concentrated. 
C  S  )  that  solvent  drains  from  them  freely. 
7.  During  startup,  what  must  be 


.  and  exit  the  solvent  cleaning  machine  at 
the  speed  required  in  the  regulation? 

A.  Prop^m  on  computerized  hoist 
monitors  speed. 

B.  Can  judge  the  speed  by  looking  at  it. 
C  Measure  the  time  it  takes  the  parts  to 

travel  a  measured  distance. 
.  3.  Identify  the  sources  of  air 


tu  Tied  on  tirst,  the  primary  condenser  or 
th  i  sump  heater? 

A.  P  -imary  condenser 

B.  S  imp  heater  ^ 
Q  T  im  both  on  at  same  time 

D.  E  ther  A  or  B  is  correct 

8.  During  shutdown,  what  must  be 


tu  ned  off  first,  the  primary  condenser  or 
th  ( sump  heater?  . 

A.  P  imary  condenser  V   / 

B.  Si  imp  heater  ^^ 
C  T  tm  both  off  at  same  time 

D.  E  ther  A  or  B  is  correct 

9.  In  what  manner  must  solvent  be 


(    1  Working-Mode  Cover 

2.  When  can  a  cover  be  open? 

A.  While  parts  are  in  the  cleaning  machine 

B.  During  parts  entry  and  removal 
C  During  maintenance 

D.  During  measurements  for  compliance 
purposes 

E.  A  and  C 

F.  B.  C,  and  D 
.  3.  Covers  must  be  maintained  in  what 


disturbances. 

A.  Fans 

B.  Open  doors 

C  Open  windows 

D.  Ventilation  vents 

E.  All  of  the  above 
.  4.  What  are  the  three  operating 


modes? 

A.  Idling,  working  and  downtime 

B.  Precleaning,  cleaning,  and  drying 
C  Startup,  shutdown,  off 

D.  None  of  the  above 

5.  When  can  parts  or  p>arts  baskets  be 


removed  from  the  solvent  cleaning 
machine? 

A.  When  they  are  clean 

B.  At  any  time 

C  When  dripping  stops 
0.  Either  A  or  C  is  correct 

.  6.  How  must  parts  be  oriented  during 


a<  ied  to  and  removed  from  the  solvent 
cli  aning  machine? 

A.  V  ith  leak  proof  couplings 

B.  With  the  end  of  the  pipe  in  the  solvent 
sutnp  below  the  liquid  solvent  surface. 

C.  S<  I  long  as  the  solvent  does  not  spill,  the 
mi  ithod  does  not  matter. 

D.  A  and  B 

10.  What  must  be  done  with  waste 
so  vent  and  still  and  sump  bottoms? 

A.  P  lur  down  the'drain 

B.  SI  ore  in  closed  container 

C.  SI  Dre  in  a  bucket 
A  or  B 

11.  What  types  of  materials  are 
pi  >hibited  from  being  cleaned  in  solvent 
cli  aning  machines  using  halogenated 
Hj  lP  solvents? 

A.  S  >onges 

B.  Fi  brics 

C.  P(  per 

D.  A  1  of  the  above 

Contrc  '  Device  Specific  Questions 
I    )  Fr  aboard  Refrigeration  Device      j 
1.  What  temperature  must  the  FRD 


condition? 

A.  Free  of  holes 

B.  Free  of  cracks 

C  So  that  they  completely  seal  cleaner 

opening 
D.  All  of  the  above 

1  Dwell 

.  4.  Where  must  the  parts  be  held  for 


ac  lieve? 


cleaning? 

A.  It  does  not  matter  as  long  as  they  fit  in 
the  parts  basket. 


A.  B  ilow  room  temperature 

B.  5(  "F 

C.  b)Iow 
D 


3( 
po  int 


Appendix  C— Geni  ral  Provisions  Applicability  to  Subpart  T 


Reference 


.   Applies  to  sut)parl  T 


63.1(a)  (1H3) 
63.1(a)(4)  ....... 

63.1(a)(5) 

63.1(a)  (6H8) 

63.1(a)(9) 

63.1(a)(10) 

63.1(a)(11) 


63.1(a)  (12H14) 

63.1(b)(1) 

63.1(b)(2) 

63.1(b)(3) _.... 


63.1(c)(1) Yes 


BCC 


Yes 
Yes 
No  . 
Yes 
No  . 
Yes 
No  . 


Yes 
No  . 
No  . 
No  . 


BVI 


Yes. 
Yes 
No  . 
Yes 
No  . 
Yes 
No  . 


Yes 
No  . 
Yes 
No  . 


Yes 


be 


the  solvent  boiling  point 
percent  below  the  solvent  boiling 


the  appropriate  dwell  time? 

A.  In  the  vapor  zone 

B.  In  the  freeboard  area  above  the  vapor 
zone 

C  Above  the  cleaning  machine 
D.  In  the  immersion  sump 

Answers 

General  Questions 

l.B 

2.  A  or  C 

3.  E 

4.  A 
5.C 
6.C 
7.  A 
8.B 
9.  D 

10.  B 

11.  D 

Control  Device  Specific  Questions 
l.D 

2.  F 

3.  D 

4.  B 

5.  Appendix  C  is  added  to  Part  63  to 
read  as  follows: 


Comments 


Sub|  art  T  (this  appendix)  specifies  applicability  of  each  paragraph  in  subpart  A  to  subpart  T. 


Subfjart  T  allows  submittal  of  notifications  and  reports  through  the  U.S.  mail,  fax,  and  courier. 
.  irt  T  requires  that  the  postmark  for  notifkations  and  reports  submitted  through  the 
i.  mail  or  other  non-Governmental  mail  carriers  be  on  or  before  deadline  specified  in  an 
'■ — '~'-  requirement. 


SLspart 

U. 

apblk:at)le 


Subf  art  T  specifies  applicability. 


Subpart 


T  requires  that  a  record  of  hatogenated  cleaning  machine  applicability  detennination 
kept  on  site  for  5  years,  or  until  the  cleaning  n^chine  changes  its  operations.  The 
redord  shall  be  sufficiently  detailed  to  altow  the  Administrator  to  make  a  finding  about  the 
source's  applk:ability  status  with  regard  to  subpart  T. 
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Reference 


63.1(c)(2) 


63.1(c)(3) 
63.1(c)(4) 
63.1(c)(5) 


63.1(d) 
63.1(e) 
63.2 


63.3(a)-(c) 

63.4(a)  (1H3) 

63.4(a)(4) 

63.4(a)(5) 

63.4(b)-{c) 

63.5(a)(1) 

63.5(a)(2) 

63.5(b)(1) 

63.5(b)(2) 

63.5(b)(3) 


63.5(b)(4H6) 

63.5(c)  , 

63.5  (d)-{0  ....- 


63.6(a)  

63.6(b)  (1H5) 

63.6(b)(6) 

63.6(b)(7) 


63.6(0(1  H2) .. 

63.6(c)  (3H4) 
63.6(c)(5)  


63.6(d)  

63.6(e){1H2) 
63.6(e)(3)  .._. 


63.6(f)-(g) 

63.6(h)  : 

63.6(i)  (1)-(14) 

63.6(i)(15)  

63.6(i)(16)  

63.60)  

63.7(a)  


63.7(b)  .... 
63.7(c)(1) 


63.7(c)  (2H3)  .., 
63.7(c)(4)  


63.7(d) 
63.7(e) 
63.7(f)  . 


Applies  to  subpart  T 


BCC 


Yes 


No 

Yes 

Yes 

No 
No 
Yes 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

No 

Yes 

No 

No 

Yes 
Yes 
No 
No 

Yes 

No 
Yes 

No 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

Yes 

No  . 


No 

No 

No 
No 

No 
No 
No 


BVI 


Yes 


No 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

No 

Yes 

No 

No 

Yes 
Yes 
No 
No 

Yes 

No 
Yes 


No 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

No 
No 

No 

Yes 

Yes 


Comments 


Subpart  T,  sectk}n  63.46(8)(h),  indk»tes  a  Title  V  permit  exemptkxi  for  halogenated  HAP 
batch  coW  solvent  cleaning  machines  that  are  not  major  sourc^  and  not  k)cated  at  a  major 
source.  This  section  also  specifies  a  deferral  from  the  requirertjent  of  a  Title  V  permit  for 
owners  or  operators  of  solvent  cleaning  machtr>es  subject  to  subpart  T  provisions,  other 
than  halogenated  HAP  batch  cokJ  solvent  cleaning  machines,  that  are  not  major  sources 
and  not  bcated  at  a  major  source. 

Subpart  T  does  not  require  continuous  monitoring  systems  (CMS)  or  continuous  opacity  mon- 
itoring systems.  Therefore,  notifications  and  requirements  for  CMS  and  COMS  specified  in 
subpart  A  do  not  apply  to  subpart  T. 

Subpart  T  definitions  (section  63.461^  for  existing  and  new  overlap  with  the  definitions  for  ex- 
isting source  and  new  source  in  subpart  A  (section  63.2).  Both  subpart  A  and  T  also  define 
Administrator. 


Subpart  T  overrides  the  requirement  for  approval  prior  to  constructing  a  new  or  reconstmcting 
an  existing  major  source. 

Subpart  T  ovenides  the  requirement  to  submit  an  application  for  approval  of  construction  or 
reconstruction  of  a  halogenated  solvent  cleaning  machine. 

Subpart  T,  section  63.460,  specifies  compliance  dates. 

Subpart  T  has  the  same  requirements  for  affected  halogenated  HAP  solvent  cleaning  ma- 
chine subcategories  that  are  located  at  area  sources  as  it  does  for  those  k>cated  at  major 
sources. 

Subpart  T  allows  3  years  from  the  date  of  promulgation  for  tx>th  area  and  major  existing 
sources  to  comply. 

Subpart  T  has  the  same  requirements  for  affected  halogenated  HAP  solvent  cleaning  ma- 
chine subcategories  that  are  located  at  area  sources  as  it  does  for  those  located  at  major 
sources. 

Subpart  T  allows  3  years  from  the  date  of  promulgation  for  both  area  and  major  existing 
sources  to  comply. 

Subpart  T  overrides  the  requirement  of  a  startup,  shutdown,  and  malfunction  plan.  Subpart  T 
specifies  startup  and  shutdown  procedures  to  be  followed  by  an  owner  or  operator  for 
batch  vapor  and  in-line  cleaning  machines. 

Subpart  T  does  not  require  compliance  with  an  opacity  or  visible  emission  standard. 


Subpart  T  gives  owners  or  operators  the  option  to  perform  an  idling  emission  performance 
test  as  a  way  of  demonstrating  compliance.  Other  options  are  also  available  that  do  not  re- 
quire a  performance  test. 

This  is  only  required  for  those  owmers  or  operators  that  choose  the  idling  emission  standard 
as  their  compliance  option. 

This  is  only  required  for  those  owners  or  operators  that  choose  the  idling  emission  standard 
as  their  compliance  option. 

Subpart  T  does  not  require  a  site-specific  test  plan  for  the  idling  emission  performance  test. 

Subpart  1  does  not  require  a  performance  test  that  involves  the  retrieval  o'  gas  samples,  and 
therefore  this  does  not  apply. 

Requirements  do  not  apply  to  the  idling  emission  performance  test  option. 


; 


UMI 
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Appenwx  C— Gb<eral  P  ^ovBiONS  APPLCAOUTY  TO  SUBPART  T— Continued 


Reference 


63.7<g) 


63.7(h) 


63.8  (aHb) 
63.8  (cHe) 


63.8(0 
63.8(g) 


63r.9(a)  (IK-*) 

63.9(b)(1) 

63.9(b)(2) 


63.9(b)(3)  .. 
63.9(b)(4)  ... 
63.9(b)(5)  .. 

63.9(c)  

63.9(d)  

63.9(e)  


Applies  to  subpeit  T 


BCC 


No 


No 


63.9(0  

63.9(gMl) 


63.9(h) 


63.9(0  

63.9(j)  

63.10(a)  

63.10(b)  

63.10(c)  (1}-(15) 

63.i0(cf)(i) 

63.10((fl(2) 

63.10(e)  (l)-(2)  ... 

63.10(e)(3)  „. 

63.10(e)(-!)  

63.10(0  

63.11(a)    

63.11(b)    

63.12  (aHc)  

63.13  (a)-<c) 

63.;4  


63.15(a)-(b) 


Yes 
No  . 

Yes 
No  . 

Yes 
Yes 
Yes 


Yes 

No  . 

Yes 

Yes 

Yes 

Yes 

No  . 
No  . 

No  . 


BV1 


Yet 


No 


Yes 

No  . 

Yes 
No  . 

Yes 
Yes 
Yes 


Yes  - 
No  ... 
Yes  .. 
Yes._ 
Yes  ... 
Yes  ... 


Subiait 


T  specifies  what  is  required  to  demonstrate  idling  errossion  standard  conpSance 
-^  use  ot  the  Ewironmeitel  Protection  Agency  test  method  307  and  control  de- 
rnooitoring.  Repots  and  records  of  testing  and  monitoring  are  required  for  comphance 
icatioa  Three  runs  of  the  test  are  required  for  compliartce.  as  specified  in  section 
63  7(e)  of  suttpart  A. 

Subj^art  T  does  not  require  ttie  use  of  a  performance  test  to  comply  with  the  standard.  The 
emission  standard  option  (which  requires  an  idling  emission  performance  test)  is  an 
''tive  option  offered  to  owners  or  operators  of  batch  vapor  and  in-Jine  cleaning  ma- 
for  compliance  flexibttty. 


tNxjgh 
ve  ificatiort. 


idl  rig 
att  irnative 
ch  les  \ 


Subj  ait  T  ijoes  not  require  the  use  of  continuous  monitoring  systems  to  demonstrate  compii- 


an  «. 


Sub;:  art 


systems 


Subf^rt  T  includes  aH  of  those  requirements  stated  in  subpart  A,  except  that  subpart  A  also 
3S  a  statement  as  to  whether  the  affected  source  is  a  m^or  or  an  area  source  arKJ 
identification  of  the  relevant  standard  (including  the  source's  compliance  date).  Subpart 
i  ilso  has  some  more  specific  information  requirements  speciric  to  the  affec»ed  seance 
e  e  sut)part  T,  sections  63.468{a)-(b)).  ^--w'^ 

!  ubpart  A  and  subpart  T  Initial  notification  reports  differ  (see  at»vej. 
Subpart  T  does  not  require  an  application  for  approval  of  construction  or  reconstruction. 


The 


Yes 
Yes 
Yes 
No  . 
No  . 
Yes 
No  . 
No  . 
No  . 
No  . 
Yes 
Yes 
No  .. 
Yes: 
Yes 
No  .. 


No  .... 
Mo  .... 

No  .... 


Yes 


Yes 
Yes 
Yes 
No  . 
No  . 
Yes 
No  . 
No  .. 
No  .. 
No  .. 
Yes. 
Yes  . 
No  .. 
Yes 
Yes  . 
No  .. 

Yes  . 


Subpirt 
Subp  trt 
Subpirt 


BCC^Balch  Cold  Cleaning  Machines. 
BVUBatch  Vapor  and  In-ltne  Cleaning  Machines. 


IFR  l)iii..  <)4-2«?i74  Kil.ii  \2-in-^4.  H:^  ami     40  CFlj  Part  70 

BILLING  CODE  656»-50-P 

(AD-ff*.-5116-2] 


Comments 


T  does  not  require  continuous  opacity  monitoring  systems  and  continuous  monilorina 
""  data. 


Und#  subpart  T.  this  requirement  only  applies  lo  owners  or  operators  choosing  to  coiTiDly 

the  idling  emissions  standard. 
Subpart  T  does  not  require  opacity  or  visible  emission  observations. 

T  does  not  require  the  use  of  cominuous  monitoring  systems  or  continuous  ooacitv 
mopitoring  systems. 

63.468  of  subpart  T  requires  an  initial  statement  of  compliance  for  existing  sources  to 
submitted  to  the  Administrator  no  later  than  150  days  after  the  compliance  date  speci- 
in  section  63.460(d)  of  subpart  T.  For  new  sources,  this  report  is  to  be  submrtled  to  the 
"""*"'*'"'  no  later  than  150  days  from  the  date  specified  in  section  63  460(c) 


Sut)piri 

ma  lit 
Sectl^ 

be 

fie< 

Ad  ninistrator  i 


Reco  dkeeping  requirements  are  specified  in  subpart  T. 
Subp  irt  T  does  not  require  continuous  monitoring  systems. 

Repofing  requirements  are  specilied  in  subpart  T 

t  T  does  not  require  continuous  emissions  monitoring  systems,      t 

I  T  does  not  require  continuous  monitoring  systems. 

t  T  does  not  require  continuous  opacity  monitoring  systems. 


Ftarei  are  not  a  controt  option  under  subpart  T 


Subpirt  T  requirements  do  not  require  the  use  of  the  test  methods  incorporated  by  referijnce 
in  s  jt>part  A. 


Clean  \\r  Act  Final  Interim  Approval 
Operai  ng  Permits  Programs  in  Oregon 

AGENC1 :  Environmimtal  Protoctkin 
Ageriq  (EPA). 

ACTIOnJ  Final  interim  approval 


SUMMARY:  lil'A  is  promulgating  interim 
approval  of  the  operating  permits 
programs  submitted  by  the  Oregon 
Department  of  Enviroiimental  Quality 
(ODEC^}  ajul  Lani!  Regional  Air  Pollution 
Authority  (I.RAPA)  for  the  purpose  of 
complying  with  Federal  requirements 
for  an  apprnvable  State  program  to  issue 
operatii^  permits  to  all  major  stationarv 
souit;es.  niiri  lo  oertain  other  .sources. 
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EFFECTIVE  DATE:  January  3. 1995. 

ADDRESSES:  Copies  of  Oregon's 
submittal  and  other  supporting  . 
information  used  in  developing  the  final 
interim  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  U.S. 
Environmental  Protection  Agency, 
Region  10, 1200  Sixth  Avenue.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Dalrymple,  U.S.  Environmental 
Protection  Agency,  1200  Sixth  Avenue. 
AT-082,  Seattle,  Washington  98101, 
(206) 553-0199. 

SUPPLEMENTARY  INFORMATION: 
I.  Background  and  Purpose 

Title  V  of  the  Clean  Air  Act 
Amendments  of  1990  (sections  501-507 
of  the  Clean  Air  Act  ("the  Act")),  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  part  70, 
require  that  States  develop  and  submit 
operating  permits  programs  to  EPA  by 
November  15. 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
writhin  one  year  after  receiving  die 
submittal.  EPA's  program  review  occurs 
pursuant  to  Section  502  of  the  Act  and 
the  part  70  regulations,  which  together 
outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  tw^o  years.  If  EPA  has  not 
fully  approved  a  program  by  two  years 
after  the  November  15, 1993  date,  or  by  ' 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

On  September  14. 1994,  EPA 
proposed  interim  approval  of  the 
operating  permits  programs  for  ODEQ 
and  LRAPA,  provided  certain  proposed 
revisions  to  Oregon  rules  were  adopted 
and  submitted  to  EPA  as  a  program 
revision  prior  to  EPA's  statutory' 
deadline  for  acting  on  the  State's 
submittal.  In  the  alternative,  EPA 
proposed  disapproval  of  the  Oregon 
program  if  the  proposed  revisions  were 
not  adopted  and  submitted  prior  to  the 
statutorj'  deadline.  See  59  FR  47105 
(Sept.  14, 1994).  EPA  received  four 
public  comments  on  the  proposal.  In 
this  notice  EPA  is  taking  final  action  on 
its  proposal  to  promulgate  interim 
approval  of  the  operating  permits 
programs  for  ODEQ  and  LRAPA. 


n.  Final  Action  and  Implications    - 

A.  Analysis  of  State  Submission  and 
Response  to  Public  Comments 

1.  Changes  to  Chapter  340.  Division  28 

On  July  11. 1994.  ODEQ  proposed  for 
public  comment  revisions  to  OAR 
Chapter  340.  Division  28  (Stationary 
Source  Air  Pollution  Control  and 
Permitting  Procedures).  EPA  discussed 
these  proposed  changes  in  the 
September  14, 1994  Federal  Register 
notice  proposing  action  on  Oregon's 
title  V  submiUal.1  See  59  FR  47108- 
47111.  The  Oregon  EnWronmental 
Quality  Conunission  (EQC)  adopted  the 
revisions  to  OAR  Chapter  340.  Division 
28  on  October  21, 1994.  These  rules 
became  effective  on  October  28*  1994. 
Oregon  submitted  these  revised 
regulations  to  EPA  on  November  15, 
1994  as  an  amendment  to  the  Oregon 
title  V  submittal.  The  revisions  make  the 
regulatory  changes  necessary  for  the 
Oregon  program  to  receive  interim 
approval. 

The  following  rules  were  adopted  or 
revised  in  response  to  EPA's  September 
14, 1994  Federal  Register  notice:  OAR 
340-28-110(15);  OAR  340-28- 
2110(3)(c)(E):  OAR  340-28-2110(7) 
(renumbered  to  OAR  340-28-2110(8)); 
OAR  340-28-2120(3);  OAR  340-28 
2130(3)(a)(E);  OAR  340-28- 
2130(3)(c)(B):  OAR  340-28-2170(1);  ^ 
OAR  340-28-2200(l)(d). 

The  following  rules  were  repealed  in 
response  to  EPA's  September  14. 1994 
Federal  Register  notice:  OAR  340-28- 
110(41);  OAR  340-28-110(53);  OAR 
340-28-110(63);  OAR  340-28- 
2230(l)(j). 

The  following  proposed  rule  was  not 
adopted  by  the  EQC  on  October  21. 1994 
in  response  to  EPA's  September  14, 
1994  Federal  Register  notice:  OAR  340- 
28-2110(4). 

2.  Response  to  Public  Comment 

EPA  received  comments  on  the  EPA's 
proposed  action  on  the  Oregon  program 
from  four  commenters:  ODEQ.  the 
American  Forest  &  Paper  Association, 
the  National  Environmental 
Development  Association/Clean  Air 
Regulatory  Project,  and  the  Northwest 
Pulp  and  Paper  Association.  No 
commenters  objected  to  approval  of  the 
Oregon  permit  program. 

a.  Insignificant  Emissions  Units.  One 
commenter  objected  to  EPA's  proposal 
that  in  order  to  avoid  disapproval  of  its 


'  Unless  othenA-ise  stated,  all  references  to 
"Oregon."  "Oregon's  submittal"  or  "Oregon's 
program"  refer  to  the  operating  permit  programs 
submitted  by  the  State  of  Oregon  on  behal!  of  ODEQ 
andUlAPA. 

'This  regulation  was  erroneously  cited  in  the 
proposed  Federal  Register  as  OAR  340-ZB-2 170(a). 


title  V  program,  Oregon  must  revise  its 
regulation  defining  "categorically 
insignificant  activities"  (OAR  340-28- 
110(15))  and  the  related  provisions  on 
permit  applications  (OAR  340-28- 
2120(3))  and  applicability  (OAR  340- 
28-2110(7)).  The  commenter  disagreed 
with  EPA's  position  that  all  activities 
subject  to  applicable  requirements  must 
be  properly  incorporated  into  title  V 
permits.  The  commenter  further  stated 
that  the  Clean  Air  Act  does  not  support 
EPAs  position  and  that  EPA's 
interpretation  renders  the  Part  70 
proxisions  on  insignificant  activities 
meaningless. 

EPA  maintains,  however,  that  title  V 
and  the  part  70  rules  preclude  the 
exemption  of  activities  as 
"insj^ificant"  when  such  units  are 
sul^^t  to  an  applicable  requirement. 
Section  504(a)  of  the  Act  provides  that 
"each  permit  issued  under  this  title 
shall  include  enforceable  emission 
limitations  and  standards,  a  schedule  of 
compliance,  a  requirement  that  the 
permittee  submit  to  the  permitting 
authority,  no  less  often  than  every  6 
months,  the  results  of  any  required 
monitoring,  and  such  other  conditions 
as  are  necessary  to  assure  compliance 
with  applicable  requirements  of  the  Act. 
including  the  requirements  of  the 
applicable  implementation  plan." 
(emphasis  added).  Section  70.6(a)(1) 
provides  that  each  permit  shall  include 
"emission  limitations  and  standards, 
including  those  operational 
requirements  and  limitations  that  assure 
compliance  with  all  applicable 
requirements  af  the  time  of  permit 
issuance".  Furthermore,  70.6(c)(1) 
requires  that  each  permit  shall  contain 
"compliance,  certification,  testing, 
monitoring,  reporting,  and 
recordkeeping  requirements  sufficient  to 
assure  compliance  with  the  terms  and 
conditions  of  the  permit."  The  fact  that 
an  emission  unit  may  emit  only  small 
quantities  of  pollutants  does  not  provide 
a  basis  to  e.xempt  it  from  the 
fundamental  statutory  requirement  that 
title  V  permits  must  specifically 
include,  and  ensure  compliance  with. 
all  applicable  requirements. 

EPA  disagrees  that  requiring  all 
activities  subject  to  applicable 
requirements  to  be  properly 
incorporated  into  title  V  permits  will 
render  the  insignificant  activities 
provisions  of  Part  70  meaningless.  For 
example,  the  requirement  to  "describe" 
emissions  of  regulated  pollutants  in  a 
permit  application  is  not  a  requirement 
to  quantify  those  emissions.  Smaller 
units  can  be  aggregated  and  described  in 
very  general  terms  (i.e.,  "all  valves  and 
flanges  not  otherwise  speciGed") 
provided  the  description  is  specific 
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eaou^  to  deteimiiM  the  api^icability  of 
and  to  impose  ail  «p{dic|dAe 
reqtuiements.  Furthemtore,  the 
requirement  to  inchide  in  a  pennit 
compliance  certification  testing, 
monitoring,  reporting,  and 
recordkeeping  sufficient  to  assure 
compliance  with  the  terms  and 
conditions  of  the  permit  does  not 
impose  the  same  level  of  rigor  vrith 
respect  to  small  emission  imits  that  do 
not  require  extensive  testing  or 
monitoring  in  order  to  determine 
compliance  with  the  applicable 
requirements. 

In  any  event,  Oregon  has  made  the 
changes  to  its  insignificant  activities 
regulations  which  EPA  indicated  in  the 
September  14. 1994,  Federal  Register 
notice  were  netxssary  for  approval  and 
it  is  these  revised  regulations  on  which 
EPA  is  taking  final  action  at  this  time. 
The  versions  of  OAR  340-28-110(15), 
340-2S-2H0(7)  and  340-28-2120(3) 
originally  submitted  by  Oregon  to  EPA 
on  Novranber  15, 1993,  as  part  of  its  title 
V  submittal  are  no  longer  effective  as  a 
matter  of  State  law  and  are  no  longer 
before  EPA  for  consideration. 
Accordingly,  EPA  is  fully  approving  the 
Oregon  program  with  resp^  to 
insignificant^ivities. 

b.  Definitionbf^tle  I  Modification. 
The  definition  of  '"htle  I  modification" 
in  the  regulations  suMutted  by  Oregon 
as  part  of  its  Title  V  program  does  not 
include  changes  reviewed  under  a 
minor  source  preconstruction  review 
program  approved  pursuant  to  section 
110(aO(2)(C)  of  the  Act  ("minor  NSR 
changes")  or  changes  triggering  the 
application  of  a  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
(NESHAP)  established  pursuant  to 
section  112  prior  to  the  1990 
Amendments  ("part  61  NESHAP 
modifications").  In  the  September  14, 
1994  Federal  Register  notice  proposing 
action  on  the  Oregon  title  V  program, 
EPA  advised  the  State  that  it  would.be 
required  to  revise  its  definition  of  the 
tenn  "title  I  modification"  to  obtain  full 
EPA  approval: 

Therefore,  EPA  proposes  that  to  reix'ive 
full  approval,  Oregon  must  revise  OAR  340- 
28-110(118)  to  include  any  determination 
established  through  a  minor  source  pre- 
construction  pemiit  as  well  as  changes 
reviewed  under  40  CFR  61.15.  EPA  expects 
to  revise  its  criteria  for  interim  approval  in 
40  CFR  70.4(d)  prior  to  final  action  on  this 
proposal  to  grant  interim  approval  to  Oregon 
so  that  interim  approval  may  be  granted  to 
State  programs  like  Oregon's  that  include  a 
narrower  definition  of  "title  I  modification." 
.As  noted,  EPA  believes  the  better 
intorpr^iation  of  "title  !  modifications" 
would  preclude  granting  full  approval  to  the 
Oregon  program.  However,  in  the  proposal  lo 
revise  Part  70,  EPA  *viU  be  UloAg  comnaent 
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on  wh  thor  the  criteria  in  40  CFR 
70.7(e  2)(i)(A),  including  the  phrase 
"modification  under  any  provision  of  title  I," 
should  be  interpreted  in  a  manner  that  wouM 
allow  changes  reviewed  under  programs 
approtted  pursuant  to  section  110(aH2)(C)  of 
the  Aol  and  changes  that  trigger  die 
applio  ticm  of  NESHAP  established  prior  to 
the  191  O  Amendments  to  be  eligible  for 
proces  ling  through  minor  modification 
procec  ures.  Should  EPA  adopt  this 
altema  tive  interpretation,  the  current 
definit  on  of  "title  I  modification"  in  the 
Oregoi  programs  would  be  fully  consistent 
with  P  irt  70.  See  (59  PR  47108). 

In  r  isponse  to  EPA's  proposed  interim 
appro  ral  of  the  Oregon  program,  three 
comm  snters  objected  to  EPA's  proposed 
requirement  that  Oregon  revise  its 
definition  of  "title  I  modification"  to 
inclut  e  minor  new  source  review  in 
order  o  obtain  full  approval.  TTiese 
comm  mters  argued  that  Oregon's 
ciuren  t  definition  fully  meets  the 
requir  snents  of  the  Clean  Air  Act.  One 
comm  mter  contended  that  section 
110(a)  2)  does  not  require  a  State 
Implei  dentation  Plan  (SIP)  to  include  a 
progra  m  to  regulate  the  modification  of 
any  st  itionary  source  but  rather  to  only 
incluc  e  a  program  to  regulate 
modif  cations  as  defined  in  other 
sectioi  IS  of  title  I.  These  commenters 
also  St  ited  that  the  changes  required  by 
the  Se  Jtember  14,  1994,  Federal 
Regist  if  notice  would  be  completely 
unwoi  sable  and  would  finstrate  the 
practi(  al  implementation  of  the 
operating  permit  program  in  Oregon  by 
requir  ng  sources  to  undergo  significant 
permil  modification  procedures  for 
changi  s  covered  by  Oregon's  Notice  of 
Const!  action  rule  that  was  approved  by 
EPA  a:  part  of  the  SIP  imder  section 
110(a)  2)(C)  of  the  Act. 

As  t  iscussed  below,  EPA  has 
recons  idered  the  approach  proposed  in 
the  Se  )tember  14, 1994  Federal  Register 
notice  and  is  fully  approving  Oregon's 
title  V  program  with  respect  to  the 
definil  onof  "title  I  modification."  If 
EPA  Ml  ere  to  conclude  at  this  time  that 
the  ph  ase  "title  I  modification"  should 
be  interpreted  as  including  minor  NSR 
changes,  EPA  would  be  required  to 
disapp  rove  Oregon's  program  because 
part  7(  does  not  currently  allow  EPA  to 
grant  i  iterim  approval  unless  the 
permit  jng  agency  has  adequate 
author  ty  to  issue  permits  that  assure 
compl  ance  with  all  applicable 
requin  ments.  See  40  CFR  70.4(dH3){ii). 
On  Au  ;ust  29, 1994.  EPA  proposed 
revisio  as  to  the  interim  approval  criteria 
to,  ami  mg  other  things,  allow  State 
progra  ns  with  a  moje  narrow  definition 
of  "tit  J I  modification,"  like  Oregon's, 
to  rocc  ve  interim  approval  (59  FR 
44572    The  Agency  also  solicited 
pubhc  comment  on  the  approfniate 


interpretation  of  "title  I  modification" 
(59  FR  44573).  The  Agency  sUted  that 
if,  after  considering  the  public 
comments,  it  continued  to  believe  that 
the  phrase  "title  1  modification"  should 
be  interpreted  as  including  minor  NSR 
changes,  it  would  revise  the  interim 
approval  criteria  as  needed  to  grant 
interim  approval  to  States  that  adopted 
a  narrower  definition. 

As  noted  in  the  September  14, 1994 
Federal  Ri^ister  Optice  proposing 
action  on  OreggB^title  V  program,  EPA 
intended  to  finalize  its  revisions  to  the 
interim  approval  criteria  under  40  CFR 
section  70.4(d)  before  taking  final  action 
on  Part  70  programs  submitted  by  the 
States.  However,  that  is  no  longer 
possible.  Publication  of  the  proposed 
revisions  occurred  on  August  29, 1994, 
and  EPA  received  several  requests  to 
extend  the  original  30-day  public 
comment  period.  Given  the  importance 
to  the  States,  sources  and  the  public  of 
the  issues  raised  in  that  rulemaking,  but 
mindful  of  the  need  to  take  action 
quickly,  EPA  agreed  to  extend  the 
comment  period  until  October  28, 1994. 
See  59  FR  52122  (October  14, 1994). 
Consequently,  final  action  to  revise  the 
interim  approval  criteria  will  not  occur 
before  the  deadline  for  EPA  action  on 
State  programs,  such  as  Oregon's,  that 
were  submitted  on  or  before  November 
15, 1993.3 

EPA  believes  it  would  be 
inappropriate  to  delay  action  on 
Oregon's  program,  perhaps  for  several 
months,  until  final  action  is  taken  on 
the  interim  approval  revisions.  EPA  also 
believes  it  would  be  inappropriate  to 
grant  interim  approval  to  Oregon  on  this 
issue  before  final  action  is  taken  to 
revise  the  current  interim  approval 
criteria  of  40  CFR  §  70.4(b)  to  provide  a 
legal  basis  for  such  approval.  Until  tl»c 
revision  to  the  interim  approval  criteria 
is  promulgated,  EPA's  choices  are  to 
either  ftilly  approve  or  to  disapprove  the 
narrower  definition  of  "title  I 
modification"  in  States  such  as  Oregon. 
For  the  reasons  set  forth  below,  EPA 
believes  that  disapproving  such 
programs  at  this  time  solely  because  of 
this  issue  would  be  inappropriate. 

First,  EPA  has  not  yet  conclusively 
determined  that  a  narrower  definition  of 
"title  I  modification"  iis  inappropriate 
and  thus  a  bar  to  fiiU  approval.  The 
Agency  has  received  numerous 
comments  on  this  issue  as  a  rosu!t  of  the 
August  29, 1994  Federal  Register 
notice,  and  EPA  obviously  cannot  make 
a  final  decision  on  this  issue  until  it  has 


evaluated  all  of  the  comments.  As  such, 
EPA  will  address  the  concerns  regarding 
its  interpretation  of  "title  I 
modification"  which  were  raised  by  the 
commenters  on  EPA's  proposed  interim 
approval  of  the  Oregon  program  within 
tiie  context  of  the  final  rulemaking  for 
revisions  to  part  70. 

Second,  EPA  believes  that  the  Oregon 
program  should  not  be  disapproved 
because  EPA  itself  has  not  yet 
completed  rulemaking  to  resolve  this 
issue.  Moreover,  disapproving  programs 
fi-om  States  such  as  Oregon  that 
submitted  their  program  to  EPA  on  or 
before  the  November  15, 1993  statutory 
deadline  could  lead  to  the  inequitable    - 
result  that  these  States  would  receive 
disapprovals,  while  States  which  were 
late  in  submitting  programs  could  take 
advantage  of  revised  interim  approval 
criteria  if  and  when  these  criteria 
become  final.  In  effect,  States  would  be 
severely  penalized  for  having  made 
timely  program  submissions  to  EPA. 
Finally,  disapproval  of  a  State  program 
for  a  potential  problem  that  primarily 
affects  permit  revision  procedures 
would  delay  the  initial  issuance  of  Part 
70  permits,  hampering  State  and  Federal 
efforts  to  improve  enxfironmental 
protection  through  the  operating 
permits  programs. 

Therefore,  for  the  reasons  described 
above,  EPA  is  approving  Oregon's  use  of 
a  narrower  definition  of  "title  I 
modification"  at  this  time.^  However, 
should  EPA  in  the  interim  approval 
criteria  rulemaking  make  a  final 
determination  that  such  a  narrow 
definition  of  "title  I  modification"  is 
inappropriate  and  that  a  revision  of  the 
interim  approval  criteria  is  warranted, 
the  Agency  will  propose  further  action 
on  Oregon's  program  so  that  the  State's 
definition  of  "title  1  modification" 
would  become  grounds  for  interim 
approval, 5  A  State  program  like 
Oregon's  that  receives  full  approval  of 
its  narrower  "title  I  modification" 
definition  pending  completion  of  EPA's 
rulemaking  must  ultimately  be  placed 
on  an  equal  footing  with  States  that 
receive  interim  approval  in  later  months 
unc" 
cri 

Converting  the  full  approval  on  this 
issue  to  an  interim  approval  after  EPA 
completes  its  nilemaking  will  avoid  this 


ceive  inierim  approval  m  later  montnjr 
ider-any  revised  interim  approval  ^^ 
iteria  because  of  the  same  issue.    ^ 


'Section  502(d)  requires,  in  rekivaaj  part. that 
"Injot  later  than  1  year  after  receiving  a  proKr.im. 
and  aflpr  notice  and  opportunity  for  public 
comment,  the  Administrator  shall  approve  or 
disapprove  such  program,  in  whole  or  in  part." 


•■  For  similar  reasons.  EPA  will  no!  construe  40 
(TR  spction  70.7(e;(2)(i)lA)(3)  to  prohibit  ODECJ 
iinci  LRAPA  from  allowing  minor  new  source 
review  chan>^  to  be  processed  as  minor  pRnmil 
inodificatioas.  Sep  59  FR  44573-4457.4. 

'  Stale  pregTHins  with  a  narrower  "title  I 
modiricalion"  UeCnition  that  are  acted  upon  by 
Ei'.A  after  an  Agency  decision  that  such  a  narrower 
definition  is  inappropriate  would  be  considered 
ilencient.  but  would  be  eligible  for  interim  .Tpproxal 
under  revised  4QCtR  aeetion  70.4tb). 


inequity.  EPA  anticipates  that  an  action 
to  convert  the  full  approval  on  the  "title 
I  modification"  issue  to  an  interim 
approval  would  be  done  through  an 
additional  rulemaking  to  ensure  that 
there  is  adequate  notice  of  the  change  in 
approval  status  of  Oregon's  title  V 
program. 

c.  Section  112(g)  Modifications.  Two 
commenters  stated  that,  because  EPA 
has  not  yet  issued  final  regulations  to 
implement  section  112(g)  of  the  Act  and 
no  such  final  regulations  are  expected 
for  several  months,  it  was  inappropriate 
for  EPA  to  require  Oregon  to  take 
delegation  of  section  112(g)  authority  as 
a  condition  of  title  V  approval.  These 
commenters  also  objected  to  EPA's 
transitional  policy  of  allowing 
permitting  authorities  to  use  their 
existing  State  air  toxics  permitting  rules, 
upon  EP.\  approval,  as  an  interim 
mechanism  for  implementing  section 
112(g)  of  die  Act. 

EPA  disagrees  with  the  commenters' 
contention  that  it  is  inappropriate  for 
EPA  to  require  Oregon  to  implement 
section  112(g)  until  after  EPA  has 
promulgated  implementing  regulations. 
The  statutory  language  in  section 
112(g)(2)  prohibits  the  modification^ 
construction,  or  reconstruction  of  a 
source  after  the  effective  date  of  a  title 
V  program  unless  maximum  achievable 
control  technology  (MACT)  (determined 
on  a  case-by-case  basis,  if  necessary)  is 
met.  The  imambiguous  meaning  of  this 
provision  is  that  the  prohibition  takes 
effect  in  a  State  on  the  effective  date  of 
title  V  in  that  State  regardless  of 
whether  EPA  or  the  State  has 
promulgated  implementing  regulations. 
Furthermore,  implementation  of  section 
112(g)  by  a  permitting  authority  is  a 
requirement  for  receiving  approval  of  its 
title  V  program  (See  56  FR  21722  (Mav 
10,  1991)  and  the  April  13,  1993 
memorandum  entitled,  "Title  V  Program 
Approved  Criteria  for  Section  112 
Activities,"  signed  by  John  Seitz, 
Director  of  the  Office  of  Air  Quality 
Planning  and  Standards),  EPA's 
approval  of  Oregon's  title  V  program  is 
based  upon  Oregon's  commitment  to 
implement  section  112(g)  upon  the 
effective  date  of  its  title  V  program. 

EPA  has  acknowledged  that  States 
may  encounter  difficulties 
implementing  section  112(g)  prior  to 
promulgation  of  final  EPA  regulations 
(See  June  28,  1994  memorandum 
entitled,  "Guidance  for  Initial 
Implementation  of  Section  112(g),  " 
signed  by  John  Seitz.  Director  of  the 
Office  of  Air  Quality  Planning  and 
Standards).  EPA  has  issued  guidance,  in 
the  form  of  the  proposed  regulations 
implementing  Section  112(g),  which 
may  be  used  to  determine  v^ther  a 


physical  or  operational  change  at  a 
source  is  not  a  modification  either 
because  it  is  below  de  minimis  levels  or 
because  it  has  been  offiset  by  a  decrease 
of  more  hazardous  emissions.  See  59  FR 
15004  (April  1. 1994).  EPA  believes  the 
proposed  rule  provides  sufBcient 
guidance  to  Oregon  and  soiut»s  until 
such  time  as  EPA's  section  1 12(g) 
rulemaking  is  finalized. 

EPA  is  aware  that  Oregon  does  not 
have  a  program  designed  specifically  to 
implement  section  112(g);  however, 
Oregon  does  have  several 
preconstruction  review  programs  that 
can  serve  as  procedural  vehicles  for 
rendering  Federally  enforceable  case^by- 
case  MACT  or  offset  determinations. 
Oregon's  preconstruction  reiiew 
programs  may  be  used  during  the 
transition  period  'oetween  title  V 
approval  in  Oregon  and  EPA  approval  of 
Oregon  regulations  to  implement 
Section  112(g)  to  grant  relief  from  the 
prohibition  imposed  by  section  112(g). 

EPA  believes  Oregon's 
preconstruction  review  programs  will  be 
adequate  in  most,  if  not  all,  cases 
because  they  will  allow  Oregon  to  select 
control  measures  that  would  meet 
M.A^CT,  as  defined  in  section  112,  and 
incorporate  these  measures  into  a 
Federally-enforceable  preconstruction 
permit.  Although  it  is  true  that  the 
preconstruction  review  programs  in  the 
EI'A-approved  Oregon  state 
implementation  plan  (SIP)  apply  only  to 
criteria  pollutants,  Oregpn  should  be 
able  to  impose  Federally-enforceable 
measures  reflecting  KL\CT  for  most,  if 
not  all,  changes  qualifj'ing  as  a 
modification,  construction,  or 
reconstruction  under  section  112(g). 
EPA  believes  this  to  be  the  case  because 
most  section  112fb)  hazardous  air 
pollutants  (H.\Ps)  are  also  criteria 
pollutants,  and  moreover  because 
measures  designed  to  fimit  criteria 
pollutant  emissions  will  often  have  the 
incidental  effect  of  limiting  non-criteria 
pollutant  H.'\Ps. 

In  those  instances  where  a  section 
llS^g)  modification,  construction,  or 
reconstruction  is  entirely  outside  of 
Oregon's  SIP  preconstruction  review 
programs,  for  example,  where  the 
change  results  only  in  non-criteria 
pollutant  HAP  emissions,  sources  may 
be  able  toutilize  either  one  of  two  new 
provisions  of  Oregon's  rules  which  have 
been  submitted  to  EPA  for  approval 
under  seetitsiri  1 2(1)  of  the  Act.  Upon 
EP.A  approval  of  these  rales,  sources 
would  be  able  to  utilize  Oregon's 
provision  for  voluntary  HAP  plant-site 
emission  limits  (see  0-\R  340-28- 
1050(2)(b))  or  permits  to  construct  or 
modifv'  major  sounres  of  HAPs  {see  OAR 
340-32-500  and  4500)  to  make  case-by- 
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case  MACT  or  offset  detenninations 
Federally  enforceable. 

Another  consequence  of  the  fact  that 
Oregon  lacks  an  ^A-approved  program 
designed  specifirtally  to  implement 
section  112(g)  is  Ujat  the  applicability 
criteria  found  in  its  approved 
preconstniction  review  programs  may 
differ  from  those  in  section  112(g). 
However,  whether  a  particular  source 
change  qualifies  as  a  modification, 
construction,  or  reconstruction  for 
section  112(g)  purposes  will  be 
determined  according  to  the  statutory 
provisions  of  section  112(g),  using  the 
proposed  rule  as  guidance.  As  noted  in 
the  June  28, 1994  guidance.  EPA  intends 
to  defer  wherever  possible  to  a  State's 
judgement  regarding  applicability 
determinations.  This  deference  must  be 
subject  to  obvious  limitation*  For 
instance,  a  physical  or  operational 
change  resulting  in  a  net  increase  in 
HAP  emissions  above  10  tons  per  year 
could  not  be  viewed  as  a  de  minimis 
increase  under  any  interpretation  of  the 
Act.  The  EPA  would  expect  Oregon  to 
be  able  to  issue  a  preconstruction  permit 
containing  a  case-by-case  determination 
of  MACT  in  such  a  case  even  if  review 
under  its  own  preconstruction  review 
programs  would  not  be  triggered. 

a.  Limkations  on  Potential  to  Emit. 
Two  commenters  objected  to  EPA's 
requirement  that  Oregon  refrain  from 
adopting  proposed  revisions  to  Oregon's 
applicability  provision  (OAR  340-28- 
2110)  on  the  grounds  that  such  a 
revision  would  inappropriately  exempt 
certain  title  V  sources  from  the 
requirements  of  title  V.  In  the 
September  14. 1994.  Federal  Register 
notice.  EPA  stated  that  the  applicability 
provision  originally  submitted  by 
Oregon  on  November  15. 1993,  was 
fully  approvable.  EPA  also  stated, 
however,  that  it  believed  that  Oregon's 
proposed  revision  to  OAR  340-28-2110. 
which  would  exempt  from  title  V 
sources  subject  to  certain  "prohibitory 
rules"  Oregon  had  also  proposed,  would 
require  disapproval  of  Oregon's 
program.  The  commenters  stated, 
without  elaboration,  that  Oregon's 
proposed  revisions  to  OAR  340-28- 
2110  are  fully  consistent  with  40  CFR 
70.3(b)(1).  which  allows  States  to 
exempt  temporarily  from  title  V  certain 
categories  of  sources  that  are  not  major 
sources. 

EPA  maintains  that  the  exemptions 
Oregon  proposed  in  OAR  340-28- 
2110(4)  exceeded  the  scope  of  the 
oxemption  allowed  under  p^  70 
because  the  revisions  wouldexempt 
four  categories  of  sources  from  the 
requirements  of  title  V  as  a  matter  of 
State  law  even  if  EPA  does  not  approve 
the  "prohibiton,"  rules"  into  the  SIP  so 
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as  to  1  nake  them  Federally  enforceable. 
In  oth  Br  words,  Oregon's  proposed 
revisi  m  to  OAR  340-28-2110(4)  would 
have  tnpermissiblyexempted  title  V 
sources  that  were  in  fact  major  sources 
undep  Federal  law  if  the  "prohibitory 
rule"  inder  which  the  sources  sought  to 
opera  e  were  not  approved  by  EPA.  In 
additi  jn.  the  proposed  revision  would 
have  Exempted  sources  within  the  four 
categories  from  title  V  even  if  such 
sources  were  subject  to  standards 
promulgated  pursuant  to  section  ill  or 
112  o^the  Act  after  July  21. 1992.  and 
the  sources  had  bafen  specifically 
determined  in  su/h  promulgation  not  to 
be  ex*npt  from  nile  V  (see  40  CFR 
70.3(bJ(2)).  More  Jo  the  point,  if  EPA 
approves  a  "prohibitory  rule"  into  the 
Oregot  SIP  which  has  the  effect  of 
making  sources  subject  to  that  rule 
i  sources."  then  those  sources 
Ibe  exempted  from  title  V  by  the 
I  provision  in  OAR  340-28- 

.m. 

In  aiy  event,  Oregon  did  not  adopt 
the  proposed  revision  to  OAR  340-28- 
2110(4).  Therefore,  the  version  of  the 
regulafeon  which  the  commenters 
addre«ed  in  their  comments  is  no 
longeribefore  EPA  for  consideration. 
Ra then  it  is  the  version  of  OAR  340-28- 
2110(4 1  which  Oregon  originally 
submi  ted  to  EPA  on  November  15, 
1993.  i  nd  which  EPA  proposed  to 
appro\  e  on  September  14,  1994,  that  is 
curren  ly  before  EPA.  Accordingly.  OAR 
340-2J  -2110  does  not  present  a  bar  to 
title  V  ipproval. 

e.  Er  vironmental  Audit  Privilege.  One 
cornm*  nter  raised  several  objections  to 
EPA's  fliscussion  in  the  September  14, 
1994  Fede^^^lRegister notice  of 
Oregoii's  envTftmffiental  audit  privilege 
(ORS  4fe8.963).  EPA  there  stated  that  it 
was  currently  developing  a  national 
positio  1  regarding  EPA  approval  of 
enviro]  mental  programs  in  States  which 
have  ei  vironmental  audit  privileges  and 
that  it  1 1'as  proposing  to  (Ike  no  action 
on  the  Dregon  audit  provision  in  the 
contexl  of  this  title  V  approval.  EPA 
further  stated  that  it  might  consider 
such  a  irdvision  grounds  for 
withdr  wing  program  approval  under 
40  CFR  70.10(c)  in  the  future  if  it  later 
determ  ned  that  the  Oregon  audit 
provisi  in  interfered  with  Oregon's 
enforce  nent  responsibilities  under  part 
70.  See  59  FR  47106. 

Alth(  ugh  acknowledging  that  EPA  is 
taking  i  o  current  action  on  the  Oregon 
audit  pi  ovision.  the  commenter  stated 
that  it  i   bad  policy  for  EPA  to  threaten 
a  State  )ermit  program  by  indicating 
that  EP  Ts  own  policy  is  under  review, 
a^d  tha  the  Oregon  law  is  fully 
cdnsisU  nt  with  the  Clean  Air  Act  and 
J'ederal  law  on  criminal  enforcement. 
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The  commenter  further  stated  that  civil 
penalties,  which  the  commenter 
believes  are  not  precluded  by  the 
Oregon  audit  provision,  are  adequate  to 
deter  noncompliance  and  that  the 
Oregon  provision  does  not  impinge  on 
EPA's  enforcement  authorities. 

EPA's  discussion  of  the 
environmental  audit  privilege  was  not 
intended  to  be  taken  as  a  threat  to  the 
approval  of  Oregon's  title  V  program; 
rather,  EPA  merely  intends  to  advise 
Oregon  that  the  audit  provision  could  be 
grounds  for  withdrawing  Oregon's  title 
V  program  in  the  future  if  EPA  were  to 
determine  that  the  provision  interfered 
vdth  Oregon's  enforcement 
responsibilities  under  part  70.  Section 
70.11(c)(iii)  allows  EPA  to  vrithdraw 
program  approval  if  it  determines  that  a 
State  has  failed  to  enforce  the 
requirements  of  part  70.  EPA  also- 
disagrees  with  the  premise  underlying 
the  commenter's  assessment  that  the 
Oregon  audit  provision  is  consistent 
with  the  Clean  Air  Act  and  other 
Federal  criminal  law.  The  commenter 
stated  that  the  Oregon  audit  statute 
provides  a  shield  only  against  criminal 
liability.  By  its  terms,  however,  the 
privilege  applies  t&  "any  civil,  criminal 
or  administrative  proceeding"  except  as 
otherwise  provided  by  the  statute.  See 
ORS  468.963(2).  Finally,  the 
commenter's  argument  that  the  Oregon 
statute  does  not  impinge  on  EPA's 
enforcement  authorities,  if  carried  to  its 
logical  conclusion,  would  mean  that  a 
State  would  not  have  to  have  any  civil 
or  criminal  enforcement  authorities  to 
obtain  title  V  approval.  Such  an 
argument  contradicts  the  clear 
requirement  that  States  ni^st  have 
certain  civil  and  criminal  enforcement 
authorities  in  order  to  obtain  title  V 
approval.  See  Section  502(b)(5)(E)  of  the 
Act. 

In  any  event,  the  commenter's 
concerns  are  premature  at  this  time.  As 
the  commenter  acknowledged.  EPA  has 
not  proposed  to  take  any  action  on 
Oregon's  environmental  audit  privilege 
in  the  context  of  this  final  action  on 
Oregon's  program.  Such  concerns  would 
be  properly  raised  when  and  if  EPA 
proposed  to  withdraw  Oregon's  title  V 
approval  because  EPA  determines  that 
the  Oregon  statute  is  interfering  with 
Oregon's  ability  to  enforce  its  title  V 
program  or  EPA  revised  part  70  to 
prohibit  environmental  audit  provisions 
such  as  Oregon's. 

/.  Criminal  Authorities,  (i)  Upset/ 
Bypass.  EPA  received  two  comments  on 
its  proposed  finding  that  ORS  468.959. 
which  provides  a  specific  defense  to 
criminal  liability  for  violations  resulting 
from  an  "upset"  or  a  "bypass," 
precludes  full  title  V  approval.  In  its 


proposal,  EPA  stated  that  the  Oregon 
provision  appears  broader  than  the 
affirmative  defense  set  forth  in  40  CFR 
70.6(g)  for  emissions  in  excess  of 
technology-based  emissions  limits.  See 
59  FR  47108. 

One  commenter  stated  simply  that 
Oregon's  statute  is  consistent  with  part 
70,  without  further  elaboration.  The 
other  commenter  argued  that  the  Oregon 
statute  clearly  places  the  burden  of 
proof  of  establishing  an  upset  or  a 
b^'pass  on  the  defendant,  as  required  by 
40  CFR  70.6(g)(4).  The  commenter  also 
stated  that  the  Oregon  statute  merely 
sets  forth  an  affirmative  defense  based 
on  necessity  and  that  nothing  in  the 
Clean  Air  Act  authorizes  EPA  to 
preempt  such  longstanding  notions  of 
fairness  that  have  been  incorporated 
into  State  criminal  law.  The  commenter 
further  argued  that  if  the  Oregon  upset/ 
bypass  statute  precludes  full  approval  in 
Oregon,  other  States  with  similar 
statutes  should  be  similarly  treated. 

EPA  agrees  with  the  commenter  that 
the  Oregon  statute  appears  to  place  the 
burden  of  proving  an  upset  or  bypass  on 
the  defendant,  as  required  by  40  CFR 
70.6(g)(4).  EPA  nonetheless  maintains 
that  the  Oregon  statute  is  broader  than 
the  emergency  provisions  of  40  CFR 
70.6(g)  for  several  reasons.  Section 
70.6(g)  requires  a  source  to  prove  that 
the  excess  emissions  were  not  caused  by 
improperly  designed  control  equipment, 
lack  of  preventive  maintenance,  careless 
or  improper  operation,  or  operator  error: 
No  similar  showing  is  required  for  a 
source  in  Oregon  to  claim  an  affinnative 
defense  to  excess  emissions.due  to  a 
"bypass."  For  example,  the  Oregon 
provision  would  allow  a  source  to 
routinely  bypass  improperly  desigped 
control  equipment  with  impunity 
simply  by  indicating  that  the  control 
equipment  would  be  severely  damaged 
if  operated  during  the  periods  of  bypass. 
The  rcconlkeeping  and  reporting 
requirements  undc  part  70  are  also 
more  extensive  than  those  required  by 
ORS  468.959.  Moreover,  the  emergency 
provision  of  part  70  pwovides  a  defense 
only  to  emissions  in  excess  of  a 
technology-based  emissions  limit,  while 
the  Oregon  statute  provides  a  defense  to 
any  emi.ssions  limit,  including  a  health- 
based  limit. 

EPA  also  disagrees  with  the 
commenter's  assertion  that  the  Clean 
Air  Act  does  not  authorize  EPA  to 
require  States  to  make  changi?s1%  their 
criminal  statutes.  Title  V  requires  that 
States  have  appropriate  criminal 
authorities  in  order  to  obtain  title  V 
approval.  See  Section  502(b)(5)(E).  EPA 
has  interpreted  this  statutory  provision 
in  part  70  section  70.11  and  must 
evaluate  State  programs  for  consistency 


with  the  prcHnulgated  rule.  In  response 
to  the  commenter's  concern  that  all 
States  should  be  treated  similarly  on 
this  issue,  EPA  notes  the  commenter's 
concern  and  agrees  that  evenhanded 
treatment  is  appropriate.  In  conclusion, 
EPA  continues  to  believe  that  ORS 
468.959  poses  a  bar  to  full  approval,  but 
does  allow  for  interim  approval. 

(ii)  Corporate  criminal  nability.  EPA 
received  three  comments  concerning 
EPA's  interpretation  of  ORS  161.170, 
which  addresses  the  extent  to  which  a 
corporation  can  be  subject  to  criminal 
liability  in  Oregon.  Based  on  its  initial 
review  of  the  statute,  EPA  believed  that, 
in  order  for  a  corporation  to  be 
criminally  liable  for  knowing  violations 
of  permit  terms  and  other  applicable 
requirements  under  ORS  468.930.  the 
State  must  show  that  the  board  of 
directors  or  a  high  managerial  agent 
"engaged  in.  authorized,  soli.  ited. 
requested,  commanded  or  Ijiowingly 
tolerated"  the  conduct  giving  rise  to  the 
violation.  See  ORS  161.170{l)(c).  EPA's 
preliminary  \iew  was  that  the  Oregon 
statute  imposed  a  greater  burden  of 
proof  and  degree  of  knowledge  or  intent 
than  Federal  law,  which  requires  only 
that  the  crime  be  committed  by  cm 
employee  of  the  corporation  and  that 
the  employee  was  at  the  time 
performing  that  employee's  duties  for 
the  corporation.  See  59  FR  47108. 

One  commenter  responded  that  EPA's 
objection  to  ORS  161.170  was 
inappropriate  because  EPA  should  not 
interfere  with  State  criminal  law  and 
that  EPA  already  has  sufficient  authority 
to  bring  its  own  criminal  actions. 
Another  commenter  stated,  without 
further  elaboration,  that  the  burden  of 
proof  for  criminal  violations  in  Oregon 
is  the  £amc  as  for  federal  crimes 
because,  in  both  jurisdictions,  the 
prosecution  must  prove  the  existence  of 
a  crime  bejond  a  reasonable  doubt. 

As  explained  above,  EPA  disagrees 
that  the  Clean  Air  Act  does  not 
authorize  EPA  to  require  States  to 
change  their  criminal  laws  to  meet  the 
requirements  foran  approvable  title  V 
program  and  that  Federal  criminal 
authority  is  sufficient  in  and  of  itself. 
Title  V  prohibits  EPA  from  approving  a 
State  title  V  program  if  the  State  does 
not  have  appropriate  criminal  authority, 
so  Congress  obviously  contemplated 
that  States  with  insiifficient  criminal 
authority  would  need  to  amend  their 
statutes."  See  Section  502(b)(5)(E). 
Moretjver.  as  discussed  above,  if 
Congress  thouglit  that  Federal  criminal 
enforcement  authorities  provided 
sufficient  dettfrrencc.  Congress  would 
not  have  required  that  States  have 
appropriate  criminal  authorities  in  order 
to  obtain  title  V  approval. 


:^ 


A  third  comment  was  submitted  by 
the  State,  which  included  an  opinion 
letter  from  the  Oregon  Attorney 
General's  office  stating  that  the  Oregon 
standard  under  ORS  161.170(l)(a)  is 
equivalent  to  the  Federal  standard 
articulated  by  EPA  in  its  September  14. 
1994  Federal  Register  notice.  The 
Attorney  General  opined  that  OFS 
161.170(l)(a),  hke  Federal  law,  adopts 
the  principle  oi respondeat  superior 
with  \he  additional  requirement  that  the 
employees  conduct  occur  on  behalf  of 
the  corporation.  In  light  of  the  most 
recent  opinion  letter  submitted  by  the 
Oregon  Attorney  General's  office,  EPA 
concludes  that  Oregon  law  does  not 
impose  a  different  burden  of  proof  or 
degree  of  knowledge  or  intent  for 
corporations  than  does  Federal  law.  In 
its  September  14. 1994,  proposal,  EPA 
had  assumed  that  knowing  violations  of 
permits  and  applicable  requirements 
would  fall  under  ORS  161.170(l)(c), 
which  requires  proof  that  tlie 
employee's  conduct  was  authorized  or 
otherwise  condoned  by  the  board  of 
directors  or  a  high  managerial  agent. 
The  Attorney  General  pointed  out, 
however,  that  ORS  468.936,  which 
satisfies  the  general  criminal  authority 
required  by  40  CFR  70.11(a)(3)(ii),  is  not 
defined  as  a  felony  under  Oregon  law, 
and  is  therefore  a  "violation." 
Accordingly,  a  corporation  which 
violated  Oi<S  468.936  could  be 
prosecuted  under  ORS  161.170(l)la). 
which  requires  only  that  the  illegal 
conduct  was  eng^ed  in  by  an  agent  ol 
the  corporation  acting  within  the  scope 
of  employment  and  on  behalf  of  thn 
corporation.  As  nott3d  by  the  Attomrv 
General  and  by  EPA  in  its  September  14 
1994  Federal  Registernoticc,  this  is 
cquival'.-nt  to  the  Federal  standard.  In 
short,  based  on  the  opinion  letter  of  th<i 
Attorney  General.  EPA  has  determined 
that  ORS  161.170  docs  not  pose  a  bar  to 
fulLapproval  of  Oregon's  program. 

g.  Administrative  Amrndments.  Two 
commenters  disagreed  that  Oregon's 
regulation  authorizing  administrative 
permit  amendments,  0.\R  340-28- 
2230(1  )(j).  would  allow  the 
admini.strntivc  amendment  process  to  be 
used  to  change  the  content  of  a  permit 
These  commenters  asserted  that  this 
regulation  would  only  allow  the 
correr  tion  of  minor  misinterpretations 
of  an  applicable  requirement,  which 
thev  fell  was  appropriate.  EP.\  objected 
to  Q.-\R  340-28-2230(1  )(j)  because, 
although  the  regulation  could  be  usimI 
appropriately  as  the  commenter 
suggested,  the  plsin  l.inguage  of  the  rule 
would  also  allow  the  permitting 
authority  to  add  or  delete  an  applicable 
requirement  from  the  title  V  permit 
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without  public  participation  if  it 
determined  the  change  was  due  to  a 
"minor  misinterpretation  of  an 
appUcable  requirement."  EPA  maintains 
this  position. 

In  response  to  EPA's  concerns, 
however.  Oregon  repealed  OAR  340- 
2e-2230(l)(j)  on  October  21, 1994. 
Thus,  that  provision  is  no  longer 
effective  as  a  matter  of  State  law  and  is 
not  before  EPA  for  consideration  at  this 
time.  Rather,  OAR  340-28-2230,  as 
amended  by  Oregon  on  October  21, 
1994.  and  submitted  to  EPA  on 
November  15, 1994,  is  currently  before 
EPA  for  consideration  and  is  hilly 
approvable. 

n.  Variance  ProvisJon. 

Two  commenters  objected  to  EPA's 
discussion  of  the  Oregon  variance 
provisions,  ORS  468A.075  and  LRAPA 

le  23,  section  23-005.  In  the 

jUember  14, 1994,  Federal  Register 
noticfeyEPA  proposed  to  take  no  action 
on  theae  variance  provisions  because 
EPA  believed  they  were  external  to 
Oregon  >title  V  program.  EPA  also 
stated,  hckvever,  that  a  variance  granted 
by  a  pemiitting  authority  cannot  modify 
a  source's  obligations  imder  a  title  V 
permit,  e^en  if  the  State  variance 
provisj/m  or  the  source-specific  variance 
itsel^as  been  approved  into  the  State 

'unless  the  variance  is  incorporated 
into  the  permit  through  appropriate 
permit  revision  procedures.  See  59  FR 
47106.  The  commenters  argued  that  part 
70  clearly  recognizes  that  sources  may 
not  be  in  compliance  with  all  provisions 
of  a  title  V  permit  and  that  State 
variance  provisions,  such  as  Oregon's, 
are  consistent  with  part  70,  in 
particular,  40  CFR  70.5(c)(8)(iii)  and 
70.6(c)(3).  The  commenters  further 
objected  to  any  implication  that  a 
variance  granted  by  the  State  does  not 
have  any  effect  on  a  somce's 
compliance  requirements  or  the  extent 
to  which  a  source  can  be  subject  to 
enforcement  action. 

EP.^  agrees  with  the  commenters  that 
part  70  recognizes  that  some  title  V 
sources  will  not  be  in  compliance  with 
all  terms  of  their  title  V  permits.  Section 
70.5(c)(8)(iii)(C)  requires  that  a  soim:e 
that  will  not  be  in  compliance  with  all 
applicable  requirements  at  the  time  of 
permit  issuance  must  submit  a  schedule 
of  compliance  and  section  70.6(c)(3) 
requires  the  permitting  authority    ; 
include  such  a  compliance  schedule  in 
the  sources  title  V  permit. 

EP.A  disagrees,  however,  with  the 
commenters'  implicit  assumption  that  a 
compliance  schedule  is  the  same 
mechanism  and  has  the  same  effect  as 
a  variance.  As  the  commenters 
recognize,  a  compliance  schedule 
included  in  a  title  V  permit  does  not 


sanctioi  i  noncompliance  with  the 
underljjing  applicable  requirement.  See 
40  CFRj70.5(c)(8)(C).  A  variance 
properl  i  granted  under  a  State  variance 
provisi(  n,  and  approved  by  EPA  as  a 
revisioi  to  the  SIP,  however,  changes 
the  und  ;rlying  applicable  requirement 
of  the  S  P.  Because  title  V  requires  that 
all  appl  cable  requirements  be 
incorporated  into  a  source's  title  V 
permit,  any  change  to  an  apphcable 
requireiient,  such  as  EPA  approval  of  a 
variancA  as  a  SIP  revision,  must  also  be 
incorporated  into  the  source's  title  V 
permit  I  hrough  appropriate  permit 
revision  procedures. 

Morei  iver,  the  conunenters'  concerns 
are  prer  lature  at  this  time.  As  the 
commei  ters  acknowledge,  EPA  is  not 
taking  a  ly  action  on  Oregon's  variance 
provisi(  ns  in  this  final  action  on 
Oregon'  i  title  V  program. 

Small  B  jsiness  Assi^ance  Program 
Provisk  ns 

EPA  Proposed  that,  as  a  condition  of  ' 
obtainii  g  full  approval,  Oregon  must 
ensure  1  lat  no  source  subject  to  title  V 
will  be  mmune  from  inspections  or 
enforce!  lent  actions  resulting  &om 
technici  1  assistance  visits  cojtwicted 
under  C  RS  468A.330(4)(»i<fee  59  FR 
47107^  7108.  That  provision  states  that 
"Onsite  technical  assistance  for  the 
develop  nent  and  implementation  of  the 
Small  B  isiness  Stationary  Source 
Technic  il  and  Environmental 
CompUs  nee  Assistance  Program  shall 
not  resu  t  in  inspections  or  erfforcement 
actions.  ' 

One  c  )mmenter  objected  to  EPA's 
proposa  on  this  issue,  arguing  instead 
that  "EF  A's  current  program  for 
amnestj  for  small  businesses  should  be 
expands  d  to  other  sources  which 
conduct  voluntary  compliance  audits" 
and  thai  such  a  revision  would  be 
consiste  it  with  Congressional  intent. 
The  con  menter's  reference  to  "EPA's 
current  irogram"  is  apparently  a 
referenc  ( to  EPA's  August  12, 1994, 
guidano  i  memorandum  entitled 
"Enfora  ment  Response  Policy  for 
Treatme  it  of  Information  Obtained 
Througl  Clean  Air  Act  Section  507 
Small  Bi  isiness  Assistance  Programs" 
signed  h  f  Steven  A.  Herman  (herein 
referred  ;o  as  the  "SBA  Enforcement 
Guidanc  3").  That  document  sets  forth 
EPA's  p(  sition  that  State  Small  Business 
Assistan  :e  Programs  which  provide 
small  bu  sinesses  voluntarily  seeking 
complia  ice  assistance  a  limited  period 
to  corre(  t  violations  observed  or 
revealec  as  a  result  of  such  assistance 
are  appr  )vable  under  Section  507  of  the 
Act,  pro  rided  the  State  program 
contains  certain  conditions. 
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EPA  disagrees  that  the  Oregon  statute 
is  consistent  with  either  title  V  or  the 
SBA  Enforcement  Guidance.  Section 
70.11(a)  requires  that  States  be  able  to 
collect  a  penalty  of  up  to  $10,000  per 
day  for  each  violation  in  order  to  obtain 
title  V  approval.  ORS  468A.330(4)(a) 
would  preclude  Oregon  from  pursuing 
an  enforcement  action  against- a  source 
if  the  enforcement  action  "resulted 
from"  a  technical  assistance  visit 
conducted  under  that  provision.  As 
discussed  in  EPA's  proposal,  Oregon's 
statute  does  not  simply  give  a  source  a 
limited  period  of  time  in  which  to 
correct  a  violation  observed  during  a 
technical  assistance  visit,  but  forever 
shields  a  source  from  further 
inspections  or  enforcement  actions  that 
"result  from"  a  compliance  assistance 
visit.  For  example,  if  a  State  inspector 
disqovered  a  violation  during  a 
technical  assistance  visit  and  ibc  source 
took  no  action  to  correct  the  violation, 
ORS  468A.330(4)(a)  would  shield  the 
source  indefinitely  from  further 
inspections  or  enforcement  action 
unless  the  State  had  some  independent 
reason  for  visiting  the  source  not  related 
to  the  information  obtained  during  the 
technical  assistance  visit. 

The  Oregon  Attorney  General  has 
opined  that  no  title  V  source  that  is  a 
major  source  is  eligible  for  assistance 
under  ORS  468A.330(4)(a)  because 
Oregon  limits  its  Small  Business 
Assistance  Program  to  sources  that  meet 
the  definition  of  "small  business 
stationary  source"  under  Section 
507(b)(1)(C)  of  the  Act.  If,  however. -a 
source  \Vas  determined  tb  be  a  title  V 
source  as  a  result  of  a  technical 
assistance  visit,  ORS  468A.330(4)(a) 
would  preclude  the  Oregon  permitting 
authorities  from  pursing  an  enforcement 
action  against  that  source  for  failure  to 
obtain  a  title  V  permit. 

The  Oregon  statute  also  poses  title  V 
approval  problems  for  non-major 
sources  that  may  later  become  subject  to 
title  V.  In  the  SBA  Enforcement 
Guidance,  EPA  interpreted  Section  507 
of  the  Act  to  allow  States  to  grant  non- 
major  sources  that  meet  the  eligibility 
requirements  of  Section  507(b)(1)(C)  a 
limited  opportunity  to  correct  violations 
obser\'ed  during  technical  assistance 
visits.  Even  if  EPA  were  to  extend  this 
poUcy  to  apply  to  all  sources  that 
conduct  voluntary  compliance  audits,  as 
the  commenter  urges,  the  amnesty 
granted  under  Oregon's  statute  far 
exceeds  that  policy.  In  short,  the  Oregon 
statute  is  inconsistent  with  the 
enforcement  requirements  of  part  70  , 
even  as  EPA  has  interpreted  those 
requirements  under  Section  507  of  the 
Act  and  in  the  SBA  Enforcement 
Guidance,  for  certain  non-major  sources. 
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Accordingly,  EPA  maintains  that  ORS 
468A.330(4){a)  bars  full  approval  of 
Oregon's  title  V  program,  but  does  not 
preclude  interim  approval. 

B.  Options  for  Approval/Disapproval 

EPA  is  promulgating  interim  approval 
of  the  operating  permits  programs 
submitted  by  ODEQ  and  LRAPA.» 
ODEQ  will  be  implementing  Oregon's 
title  V  program  throughout  the  State, 
except  wdthin  Lane  County  and  the 
exterior  boundaries  of  Indian 
Reservations  in  Oregon.  LRAPA  will  be 
the  title  V  permitting  authority  for  title 
V  sources  in  Lane  County,  except  for 
sources  located  within  the  exterior 
boundaries  of  Indian  Reservations. 

In  order  to  receive  full  approval,  the 
Oregon  permitting  authorities  must 
make  the  following  changes: 

1.  Upset/Bypass  as  a  Defense  .to 
Criminal  Liability 

Oregon  must  demonstrate  to  EPA's 
satisfaction  that  ORS  468.959,  which 
provides  an  affirmative  defense  to 
criminal  liability  for  violations  that 
result  from  an  "upset"  or  a  "bypass,"  as 
those  terms  are  defined  in  the  Oregon 
statute,  is  consistent  with  40  CFR 
70.6(g).  The  affirmative  defense  luider 
ORS  468.959  is  broader  than  the 
affirmative  defense  under  part  70  for 
emissions  in  excess  of  a  technology- 
based  emissions  limitation  caused  by  an 
"emergency"  (see  40  CFR  70.6(g)). 

2.  Small  Business  Assistance  Program 
Provisions 

Oregon  must  demonstrate  to  EPA's 
satisfaction  that  ORS  468A.330(4)(a)  is 
consistent  with  the  enforcement 
responsibilities  of  40  CFR  70.11(a)  and 
the  SBA  Enforcement  Guidance.  ORS 
468A.330(4)(a)  does  not  simply  give  a  . 
source  an  opportimity  to  correct  a 
violation  observed  during  a  technical 
assistance  visit  before  being  subject  to 
enforcement  action,  but  rather  protects 
the  source  from  follow-up  inspections 
or  enforcement  activities  that  "result 
from"  observations  made  during  a 
technical  assistance  visit. 

As  a  result  of  today's  final  interim 
approval  of  Oregon's  part  70  programs, 
the  requirement  to  submit  a  permit 
application  to  ODEQ  or  to  LRAPA 
appHcs  to  all  part  70  sources,  as  defined 
in  the  approved  program  within  the 
State,  except  for  any  source  of  air 


"Tim  scope  of  tlii.s  action  docs  not  iiu'luiic  the 
is.suiinc(!  of  permits  or  ttic  cnforcfimnnt  of  stiindards 
for  sewage  sludge  Incinerators  under  Section  405  of 
t!ie  Clean  Water  .\n.  42  l!SC  1345.  Uelng.ition  of 
sewage  sludge  incinerator  permitting  under  the 
Clean  Water  Act.  if  requested  by  the  State,  would 
Ix!  considered  in  a  separate  administrative  action 
(sec  40  CFR  Parts  122  and  501). 


pollution  over  which  a  federally 
recognized  Indian  Tribe  has 
jurisdiction.  See  59  FR  55813,  55815- 
55818  (November  9, 1994). 

This  interim  approval,  which  may  not 
be  renewed,  extends  until  January  2, 
1997.  During  this  interim  approval 
periorf,  the  State  is  protected  bom 
sanctions,  and  EPA  is  not  obligated  to 
promulgate,  administer  and  enforce  a 
Federal  operating  permits  program  in 
the  State.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70,  and  the 
1-year  time  period  for  submittal  of. 
permit  applications  by  subject  sources 
begins  upon  the  effective  date  of  this 
interim  approval,  as  does  the  3-year 
time  period  for  processing  the  initial 
permit  applications. 

If  the  State  fails  to  submit  a  complete 
corrective  program  for  full  approval  by 
July  2, 1996,  EPA  will  start  an  18-month 
clock  for  mandatory  sanctions.  If  the 
State  then  fails  to  submit  a  corrective 
program  that  EPA  finds  complete  before 
the  expiration  of  that  18-month  period, 
EPA  will  be  required  to  apply  one  of  the 
sanctions  in  section  179(b)  of  the  Act, 
which  will  remain  in  effect  until  EPA 
determines  that  the  State  has  corrected 
the  deficiency  by  submitting  a  complete 
corrective  program.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  State,  both  sanctions 
under  section  179(b)  will  apply  after  the 
expiration  of  the  18-month  period  until 
the  Administrator  determined  that  the 
State  had  come  into  compliance.  In  any 
case,  if,  six  months  after  application  of 
the  first  sanction,  the  State  still  has  not 
submitted  a  corrective  program  that  EPA 
has  found  complete,  a  second  sanction 
will  be  required. 

If  EPA  disapproves  the  State's 
complete  corrective  program.  EPA  will 
be  required  to  apply  one  of  the  section 
179(b)  sanctions  on  the  date  18  months 
after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date  the 
State  has  submitted  a  revised  program 
and  EPA  has  determined  that  it 
corrected  the  deficiencies  that  prompted 
the  disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  State,  both  sanctions 
under  section  179(b)  shall  apply  after 
the  expiration  of  the  18-month  period 
until  the  Administrator  determines  that 
the  State  has  come  into  compliance.  In 
all  cases,  if,  six  months  after  EPA 
applies  the  first  sanction,  the  State  lias 
not  submitted  a  revised  program  that 
EPA  has  determined  corrects  the 
deficiencies,  a  second  siinction  is 
required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  e.>qjirafion  of  an  interim 


approval  period  if  the  State  has  not 
timely  submitted  a  complete  corrective 
program  or  EPA  has  disapproved  its 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  the  State  program  by  the 
expiration  of  this  interim  approval  and 
that  expiration  occurs  after  November 
15, 1995,  EPA  must  promulgate, 
administer  and  enforce  a  Federal 
permits  program  for  the  State  upran 
interinf  approval  expiration. 

in.  Administrative  Requirements 

A.  Docket 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  interim  approval,  including  pubhc  , 
comments  on  the  proposal  received  and 
reviewed  by  EPA,  are  contained  in 
docket  number  OR-V-100  maintained  at 
the  EPA  Regional  Office.  The  docket  is 
an  organized  and  complete  file  of 
information  submitted  to,  or  othenvise 
considered  by,  EPA  in  the  development 
of  this  final  interim  approval.  The 
docket  is  available  for  public  inspection 
at  the  location  listed  under  the 
ADDRESSES  section  of  this  document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
.  has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

EPA's  actions  under  section  502  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  address  operating  permits 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70.  Bwauso 
this  Sction  does  not  impose  any  ntjw 
requirements,  it  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Environmental  protection. 
Intergovernmental  relations,  Operating 
permits,  and  Reporting  and 
recordkeeping  requirements. 

Dated.  NovomlMT  15.  1904. 
Chuck  Clarke, 

liogionul  Administrator 

Part  70.  title  40  of  the  Code  of  lMMl.;nd 
Ri;;:;ulations  is  amended  as  follows; 

PART  70— [AMENDED] 

1.  Tlic  authority  citation  for  part  70 
i:(mtinues  to  read  as  follows: 

Authority:  42  U..S.C.  "401  cf  wi/. 

2.  Appendix  A  to  part  70  is  aincii(l>*ii 
by  adding  a  sentence  at  the  end  of  iliu 
introductory  text  and  by  adding  thi« 
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entry  for  Oregon  in  alphabetical  order  to 
read  as  follows: 

Appendix  A  to  Part  70— Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 

*  •  •  Ah  approved  State  part  70  program 
applies  to  all  part  70  sources,  as  defined  in 
that  approved  program,  within  such  State, 
except  for  any  source  of  air  pollution  over 
which  a  federally  recognized  Indian  Tribe 
has  jurisdiction. 


Oregon 

(a)  Department  of  Environmental  Quaiit>- 
(ODEQ):  Submitted  on  November  15. 1993,  as 
amended  November  15, 1994;  effective  on 
January  3, 1995;  interim  approval  expires 
lanuary  2, 1997. 

(b)  I^ne  Regional  Air  Pollution  Authority 
(LRAPA):  submitted  on  November  15. 1993, 
as  amended  November  15. 1994;  effective  on 
lanuaiy  3. 1995:  interim  approval  expires 
lanuary  2, 1997. 

»         •         »         •  » 

|FR  Doc.  94-29690  Filed  12-1-94;  8:45  ami 
BILUNO  C006  a9S»4(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  20  and  24 

[GN  Docket  No.  93-252,  FCC  94-270] 

Implementation  of  Sections  3(n)  and 
332  of  the  Communications  Act- 
Regulatory  Treatment  of  Mobile 
Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  Fourth  Report  and 
Order  the  Commission  adopts  rules  that 
make  certain  non-equity  relationships 
attributable  interests  for  purposes  of 
applying  the  40  MHz  limitation  on 
broadband  Personed  Communications 
Ser\'ice  (PCS)  spectrum,  the  PCS- 
celluter  cross-ownership  rules,  and  the 
goncral  Commercial  Mobile  Radio 
Service  (CMRS)  spectrum  cap.  The 
(Commission  concluded  that  it  is  not  in 
!lie  public  interest  to  treat  resale 
JigrocmRnts  as  attributable  interests  for 
the  purpose  of  applying  CMRS  multiplo- 
and  cross-ownership  rules.  However, 
the  Commission  found  Uiat  joint 
marketing  arrangemcrits  between 
competitors  in  the  same  geographic  area 
and  curtain  management  agreements 
should  be  treated  as  attributable 
iiittMOsts  lor  purposes  of  spectrum  caps. 
I  iiesc  rules  are  necessary  to  ensure  that 
..  smgle  entity  will  not  have  the  ability 
(o  itiHuence  or  control  a  large  portion  of 
the  availabb  mobi!o  wireless  spectrum 
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and  thi  reby  undermine  competitive 
pricing  for  wireless  services. 
EFFECT  I^E  DATES:  The  rule  changes  made 
to  Part  JO  of  the  Commission's  Rules 
will  be  :ome  effective  on  January  2, 
1995. 1  he  rule  changes  made  to  Part  24 
of  the  ( lommission's  Rules  will  become 
effectiv  a  upon  publication  in  the 
Federa  Register. 

FOR  FUl  rTHER  INFORMATION  CONTACT: 
Office  ( if  Plans  and  Policy  Contact:  Greg 
Rosstoi  ,  (202)  418-2030.  Common 
Carrier  Bureau  Contact:  Leila  Brown. 
(202)  4  8-1300. 

SUPPLE  lENTARY  INFORMATION:  This  is  a 
summa  7  of  the  Commission's  Fourth 
Report  md  Order  in  GN  Docket  No.  93- 
252,  ad  ipted  October  20. 1994  and  ' 
release   November  18, 1994.  The  full 
tojrt  of  I  Commission  decisions  are 
availab  e  for  inspection  and  copying 
during  lormal  business  hours  in  the 
FCC  Pt  jlic  Reference  Center,  Room  239. 
1919  MStreet,  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
Intemajional  Transcription  Service,  Inc. 
2100  M  St..  NVV..  Suite  140. 
Washiii  gton,  DC  20037,  (202)  857-3800. 

Final  B  egulatory  Flexibility  Analysis 

Pursi  ant  to  the  Regulatory  Flexibility 
Act  of :  980.  5  U.S.C.  Section  604.  a 
final  re  ;ulatory  fle.xibility  analysis  has 
been  pi  spared  and  is  presented  below.- 
It  is  ava  liable  for  public  viewing  as  part 
of  the  f  ill  text  of  the  decision,  which 
may  be  obtained  from  the  Commission 
or  its  c<  py  contractor.  Written 
com  me  Us  on  the  proposals  in  the 
Notice,  including  the  Regulatory 
Flexibi  ity  Analysis,  were  requested. 

A.  iVeei  for  and  Objective  of  Rules 

This  ule  making  proceeding  was 
initiate^  I  to  implement  Sections  3(n)  and 
332  oft  le  Communications  Act  of  1934. 
as  amei  ded.  In  prior  orders,  the 
Commi  ision  has  adopted  spectrum  caps 
and  era  ;s-ownership  rules  to  prevent 
excess!  'e  aggregation  of  spectrum.  The 
goal  of  hese  limitations  is  to  promote 
com  pot  tion  by  ensuring  tliat  the 
aggri!ga  ion  of  spectrum  in  a  given 
gcograp  lie  area  docs  not  rcsidt  in 
anticoii  petitive  influence  over  price  or 
service  ifferings.  The  Fourth  Report  and 
Order  ii  i  CN  Docket  No.  93-252  aflopt.s 
attribut  on  mles  thai  make  certain 
manage  ncnt  agreements  and  joint 
market!  ig  arrangements  attributable 
interest :  for  purposes  of  applying  the 
Commi  siou's  spectrum  cap  rules.  In  the 
absence  of  such  attribution  rules,  there 
is  a  risk  that  management  agreements 
and  joii  t  marketing  agreements  may 
undem  ino  our  offorts  to  foster  a 
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competitive  marketplace  for  wireless 
services. 

B.  Issues  Raised  by  the  PuBlic  in 
Response  to  the  Initial  Analy'sis 

No  comments  were  submitted 
specifically  in  response  to  the  Initial 
Regulatorj'  Flexibility  Analysis. 

C.  Significant  Alternatives  Considered 

The  rules  adopted  in  this  Order  are 
narrowly  tailored  to  minimize  any 
intrusive  consequences  with  regard  to 
the  operations  of  CMRS  licensees.  The 
Order  does  not  prohibit  management  or 
joint  marketing  agreements.  It  finds, 
however,  tliat  certain  management  or 
joint  marketing  agreements  will  be 
treated  as  creating  attributable  interests 
in  the  licensees  for  purposes  of  the 
Commission's  spectrum  cap  limitations. 
The  regulatory  burdens  we  have 
established  for  all  CMRS  licensees, 
including  small  entities,  are  necessary 
to  carry  out  our  duties  imder  the 
Communications  Act  of  1934.  as 
amended.  We  will  continue  to  examine 
ahomatives  in  the  future  with  objectives 
of  eliminating  unnecessary  regulations 
and  minimizing  any  significant  impact 
on  small  entities.  A  copy  of  this  Order 
will  be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

Synopsis  of  the  Fourth  Report  and 
Order 

On  July  18. 1994,  the  Commis.sion 
adopted  a  Second  Further  Notice  of 
Proposed  Rule  Making.  59  FR  37734 
(July  25v  1994)  in  which  we  sought 
comment  on  whetheV  we  should 
consider  certain  non-equity 
relationships  to  be  attributable  interests 
for  purposes  of  applying  the  40  MHz 
limitation  on  broadband  Personal 
Communications  Service  (PCS) 
spectrum,  the  PCS-ccllular  cross- 
ownership  rules,  and  a  more  general 
Commercial  Mobile  Radio  Service 
(CMRS)  spectrum  cap.  The  Commission 
also  requested  comment  on  whether  any 
attribution  rules  we  might  adopt  in  tliis" 
proceeding  .should  apply  differently 
depending  on  whether  the  applicant  or 
licensee  involved  is  a  designated  entity 

Specifically,  the  Second  Further 
Notice  asked  whether  re.sale  agreements, 
management  contracts,  and  joint 
marketing  arrangements  that  do  not 
confer  de  facto  control  on  a  party 
should  be  considered  attributable 
because  these  interests  may  affect  the 
incentive  or  ability  of  PCS  and  oUier 
CMRS  licensees  to  compete  vigorously 
in  the  marketplace  or  because  they  may 
affect  the  number  of  effective  competing 
pioviders  or  the  independence  of 
pricing  decisions  by  service  provirinrs 


After  close  of  the  comment  period,  the 
Commission  released  the  Third  Report 
and  Order,  59  FR  59945  (Nov.  21, 1994), 
in  this  docket.  In  that  Order,  the 
Commission  adopted  a  spectrum  cap  of 
45  MHz  on  the  combined  ownership  of 
broadband  PCS,  cellular  radio,  and 
Specialized  Mobile  Radio  (SMR) 
licenses  that  are  classified  as  CMRS. 
This  spectrum  cap  is  in  addition  to  the 
existing  40  MHz  cap  on  broadband  PCS 
ownership  and  the  PCS-cellular  cross- 
ownership  rules.  The  Third  Report  and 
Order  also  conformed  the  rules  relating 
to  station  management  and  control  for 
CMRS  providers  and  stated  that  we 
would  address  whether  standards 
regarding  indicia  of  control  in 
connection  with  CMRS  management 
contracts  should  be  further  conformed 
or  modified  in  the  context  of  our 
examination  of  whether  to  attribute  non- 
controlling  management  contracts. 

In  an  effort  to  ensure  that  the 
significant  changes  that  will  be 
occurring  in  wireless  services  produce  a 
robustly  competitive  market  with  a 
diversity  of  efficient  providers  serving  a 
variety  of  consumer  needs,  the 
Commission  has  taken  steps  to  prevent 
excessive  aggregation  of  spectrum 
through  various  spectrum  caps  and 
cross-ownership  rules.  The  goal  of  these 
limitations  is  to  ensure  that  a  single 
entity  will  not  have  the  ability  to 
influence  or  control  a  large  portion  of 
the  available  mobile  wireless  spectrum 
and  thereby  imdermine  competitive 
pricing  for  wireless  services.  This  Order 
makes  attributable  management       y 
agreements  and  joint  marketing    "^  / 
agreements  between  licensees  thay 
confer  the  ability  to  determine  or/ 
significantly  influence  price  or  service 
offerings.  While  such  arrangements  are 
considered  attributable,  they  will  not  be 
prohibited  by  our  rules  so  long  as  those 
with  attributable  interests  remain  below 
the  various  spectrum  thresholds  after 
considering  all  attributable  spectrum. 

The  Order  concludes  that 
management  agreements,  resale,  and 
joint  marketing  arrangements  can 
enhance  the  competitiveness  of  wireless 
service  providers.  Management 
agreements  had  been  used  in  the  SMR 
industry  and  have  proven  to  be 
beneficial  to  the  introduction  of  new 
technology  such  as  tnmked  systems  and 
new  wide  area  systems.  In  certain 
contexts,  however,  they  may  also  be 
used  to  facilitate  the  exercise  of  market 
power  and  produce  anticompetitive 
results. 

This  Order  is  concerned  with  the 
effects  on  competition  from  non-equity 
arrangements.  In  the  current  wireless 
marketplace  joint  marketing 
arrangements  such  as  MobiLink  and 


Cellular  One  can  be  beneficial  to 
consumers.  These  types  of  arrangements 
facilitate  roaming  and  brand  identity 
without  conferring  the  ability  to  set  or 
significantly  influence  the  price  or 
service  offerings  of  individual  licensees. 
However,  there  may  be  other  joint 
marketing  arrangements  that  may  confer 
the  ability  to  significantly  influence 
price  and  service  offerings.  In  these 
cases,  those  arrangements  will  be 
considered  attributable  and  would  be 
prohibited  if  a  party  to  the  agreement 
exceeded  the  applicable  caps. 

The  Order  is  also  concerned  about  the 
effects  attributing  such  arrangements 
might  have  on  the  comj>etitiveness  of 
designated  entities.  It  finds  that  _, 

considering  management  contracts 
attributable  interests  for  purposes  of 
spectrum  caps  will  not  harm 
competition  or  efliciency,  nor  will  it 
harm  the  ability  of  designated  entities  to 
find  suitable  expertise  should  they  wish 
to  do  so.  Investor/manager  agreements 
are  one  of  many  alternatives  available  to 
designated  entities  and  the  Commission 
does  not  beUeve  that  treating 
management  agreements  as  attributable 
for  designated  entities  in  exactly  the 
same  maimer  for  spectrum  cap  purposes 
as  for  other  entities  will  hamper  the 
competitiveness  of  designated  entities. 
This  does  not  mean,  however,  that  these 
management  agreements  will  be  deemed 
"attributable"  for  purposes  of  the 
revenue  thresholds  in  the  entrepreneur's 
blocks.  The  Order  points  out  that  this 
decision  in  no  way  restricts  designated 
entities  [tit  other  licensees)  from 
entering  into  management  or  joint 
marketing  agreements  with  entities  with 
no  attributable  interests  in  the  same 
market. 

The  Commission  concludes  that  it  is 
not  in  the  public  interests  to  treat  resale 
agreements  as  attributable  interests  for 
the  purpose  of  applying  CMRS  multiple- 
and  cross-ownership  rules.  However, 
the  Commission  has  determined  that 
joint  marketing  arrangements  between 
competitors  in  the  same  geographic  area 
and  certain  management  agreements 
should  be  treated  as  attributable 
interests  for  purposes  of  spectrum  caps 
and  pursuant  to  the  rules  and  criteria 
we  adopt  in  the  Fourth  Report  and 
Order. 

Ordering  Clauses 

Accordingly,  it  is  ordered  that  the  rule 
changes  made  to  Part  20  of  the 
Commission's  Rules  specified  below 
will  become  effective  on  Januar\'  2. 
1995.  This  action  is  taken  pursuant  to 
Sections  4(i).  7(a)  302,  303(c)  303(0 
303(g)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,-47  U.S.C.  Sections  154(i), 


157(a),  302,  303(c),  303(f),  303(g).  and 
303  (r). 

It  is  further  ordered  that  the  rule 
changes  made  to  Part  24  of  the 
Commission's  Rules  herein  will  become 
effective  immediately  upon  publication 
in  the  Federal  Register.  This  action  is 
taken  pursuant  to  Sections  4(i),  7(a), 
302.  303(c),  303(f),  303(g)  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154{i). 
157(a).  302.  303(c).  303(f).  303(g)  and 
303(r). 

List  of  Subjects 

47  CFR  Part  20 

Commercial  mobile  radio  services. 
47  CFR  Part  24 

Personal  communications  serviois. 

Federal  Corr.municaf  ions  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Amendments 

47  CFR  Parts  20  and  24  are  amondfd 
as  follows: 

PART  20— COMMERCIAL  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303.  and  332.  48  Sfa!. 
1066. 1082  as  amended:  47  L'.S.Q  154.  :u)3. 
and  332,  unless  otherwise  noted. 

2.  Section  20.6  is  amended  by  adding 
new  paragraphs  (d)(9)  and  (d)(io)  to 
read  as  follows: 

§20.6    CMRS  spectrum  aggregation  limit 

***** 

(d)  *  *  * 

(9)  Any  person  who  manages  the  . 
operations  of  a  broadband  PCS,  colhi!;ir. 
or  SMR  licensee  pursuant  to  a 
management  agreement  shall  be 
considered  to  have  an  attributable 
interest  in  such  licensee  if  such  person, 
or  its  affiliate  has  authority  to  mak<? 
decisions  or  otherwise  mgage  in 
practices  or  activities  tliat  determine,  or 
significantly  influence, 

(i)  The  nature  or  types  of  services 
offered  by  such  licensee; 

(ii)  The  terms  upon  which  such 
ser\'ices  are  offered;  or 

(iii)  The  prices  charged  for  such 
services. 

(10)  Any  licensee  or  its  affiliate  u  h<i 
enters  into  a  joint  marketing 
arrangements  with  a  broadband  PCS. 
cellular,  or  SMR  hcensee,  or  its  affiiiatn 
shall  be  considered  to  have  an 
attributable  interest,  if  such  licensi^i-.  .ir 
its  affiUate  has  authority  to  make 
decisions  or  otherv\dse  engage  in 
practices  or  activities  that  determim  ,  <ir 
significantly  influence. 
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(i)  The  nature  or  types  of  services 
offered  by  such  licensee; 

(ii)  The  tenns  upon  which  such 
services  are  offered;  or 

(iii)  The  prices  charged  for  such 
services. 


PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

1.  The  authority  citation  for  Part  24 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  301.  302.  303. 
309.  and  332.  unless  otherwise  noted. 

2.  Section  24.204  is  amended  by 
adding  new  paragraphs  (d)(2)(ix)  and 
(d)(2)(x).  by  redesignating  paragraphs 
(fl(l).  (2)  and  (3)  as  (0(2).  (3)  and  (4). 
and  by  redesignating  the  introductory 
text  of  paragraph  (f)  as  paragraph  (f)(1) 
and  revising  it  to  read  as  foUows: 


§24.204   Cellular  eligibility. 

»        •        •        •        • 

(d)*  *  • 

(2)«  •  •  J 

(ix)  Any  person  who  manages  the 
operations  of  a  broadband  PCS  or 
cellular  licensee  pursuant  to  a 
management  agreement  shall  be 
considered  to  have  an  attributable 
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interest  in  ;uch  licensee,  if  such  person, 
or  its  affilii  ite  has  authority  to  make 
decisions  or  otherwise  engage  in 
practices  or  activities  that  determine,  or 
significant  y  influence, 

(A)  The  I  nature  or  types  of  services 
offered  by  such  licensee; 

(B)  The  1  arms  upon  which  such 
services  ar  i  offered;  or 

(C)  The   rices  charged  for  such 
services. 

(x)  Any   icensee  who  enters  into  a 
joint  marii(  ting  arrangement  with  a 
broadband  PCS  or  cellular  licensee,  or 
its  affiliate  shall  be  considered  to  have 
an  attribut  ble  interest,  if  such  licensee 
has  author  ty  to  make  decisions  or 
otherwise  i  ngage  in  practices  or 
activities  t  lat  determine,  or  significantly 
influence, 

(A)  The  ^ature  or  types  of  services 
offered  by  iuch  licensee: 

(B)  The  terms  upon  which  such 
services  are  offered;  or 

(C)  The ;  rices  charged  for  such 
services. 
*        • 

(f)  Cellu  V  Divestiture.  (l)(i)  Parties 
holding  CO  itrolling  or  attributable 
ownership  interests  in  cellular  licensees 
may  be  a  p  irty  to  a  broadband  PCS 
applicatioi  (i.e.,  have  a  controlling  or 
attributabli  ■■  interest  in  a  broadband  PCS 


UMI 


applicant),  and  such  PCS  applicant  will 
be  eligible  for  more  than  one  10  MHz 
broadband  PCS  license  and/or  30  MHz 
broadband  PCS  Iicense(s)  pursuant  to 
the  divestiture  procedures  set  forth  in 
paragraphs  (f)(2)  through  (4)  of  this 
section:  Provided,  however,  that  these 
divestiture  procedures  shall  be  available 
only  to: 

(A)  Parties  with  controlling  or 
attributable  ownership  interests  in 
cellular  licenses  where  the  CCSA(s) 
covers  20  percent  or  less  of  the  PCS 
service  area  population: 

(B)  Parties  with  attributable  interests 
solely  due  to  management  agreements  or 
joint  marketing  agreements;  and 

(C)  Parties  with  non-controlling 
attributable  interests  in  cellular  licenses, 
regardless  of  the  degree  to  which  the 
CGSA(s)  covers  the  PCS  service  area 
population. 

(ii)  For  purposes  of  this  paragraph,  a 
"non-controlling  attributable  interest"  is 
one  in  which  the  holder  has  less  than 
a  fifty  (50)  percent  voting  interest  and 
there  is  an  unaffiliated  single  holder  of 
a  fifty  (50)  percent  or  greater  voting 
interest. 
*        •        •        •        • 

|FR  Doc.  94-29730  Filed  12-1-94;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opporturiity  to  participate  in  ttw 
njle  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  35 
Pocket  No.  PRK4-3&-1 2] 

Tri-Med  Specialties,  inc.;  Filing  of 
Petition  for  Rulemaking 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  receipt  of  petition  for 

rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  publishing  for 
public  comment  a  notice  of  receipt  of  a 
petition  for  rulemaking,  dated  August 

23. 1994,  that  was  filed  with  the 
Commission  by  Tri-Med  Specialties, 
Inc.  The  petition  was  assigned  Docket 
No.  PRM-35-12  on  October  6, 1994. 
The  petitioner  requests  that  the 
Commission  amend  its  regulations  to 
permit  licensed  pharmaceutical 
manufacturers  to  commercially 
distribute,  under  general  licensing  and/ 
or  exemption,  capsules  containing  one 
micro-curie  of  carbon-14  (C14)  for 
administration  to  humans  for  in  vivo 
diagnostic  testing. 

DATES:  Submit  comments  by  February 

15. 1995.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Attention:  Docketing  and 
Service  Branch,  Washington  DC  20555. 
For  a  copy  of  the  petition,  write  to  the 
Rules  Review  Section,  Rules  Review 
and  Directives  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 


Regulatory  Commission,  Washington, 
DC  20555.  Telephone:  301-415-7163  or 
toll  free:  1-800-368-5642. 

SUPPLEMENTARY  INFORMATION: 

Petitioner 

Tri-Med  Specialties,  Inc., 
headquartered  in  Overland  Park, 
Kansas,  maintains  a  licensed 
pharmaceutical  manufacturing  site  in 
Charlottesville,  Virginia.  The  petitioner 
also  is  licensed  by  the  NRC  (#45-25215- 
01)  to  perform  research  using  Cl4.  This 
research  involves  manufacture  of 
capsules  containing  1  micro-curie  (fiCi) 
of  Cl4-urea  and  production  of 
diagnostic  breath  test  kits.  The  test  kits 
are  currently  transferred  only  to 
facilities  licensed  by  the  Food  and  Drug 
Administration  (FDA)  (IND#42294)  and 
the  NRC. 

Petitioner's  Request 

Tri-Med  Specialties  requests  that  the 
NRC  amend  its  regulations  to  allow  for 
the  general  licensing  and/or  exemption 
for  the  commercial  distribution  by 
licensed  pharmaceutical  manu&cturers 
of  a  capsule  containing  1  iiCi  of  C14- 
urea  for  in  vivo  diagnostic  testing.  The 
petitioner  states  that  the  capsules  would 
be  used  to  test  for  the  presence  of 
Helicobacter  pylori,  a  bacterium  that 
causes  peptic  ulcers  in  the  stomach. 
According  to  the  petitioner,  the  capsules 
would  be  distributed  separately  or  as 
part  of  a  diagnostic  kit  that  contains 
supplies  to  perform  the  test.  The 
petitioner  suggests  the  maximum 
number  of  capsules  allowed  in 
inventory  at  an  unlicensed  facility  at 
any  time  be  150  (150  pCi). 

Grounds  for  Request 

The  petitioner  states  that  recent 
medical  research  has  found  peptic 
ulcers  are  commonly  caused  by  the 
H.pylori  bacterium  that  lives  in  the 
stomach  of  most  ulcer  sufferers. 
According  to  the  petitioner,  in  the  past, 
doctors  used  the  endoscopy  and  biopsy 
procedure  to  detect  the  stomach  ulcers. 
This  procedure  was  uncomfortable  and 
expensive  at  a  cost  of  $1000.  The 
petitioner  states  that  by  using  a  Cl4- 
urea  tracer,  H.pylori  can  be  detected 
noninvasively  by  having  the  patient 
swallow  a  capsule  with  30  milliliters  of 
water.  Cl4-urea  is  broken  down  by 
H.pylori  to  form  labeled  CO^,  which  is 
expired  in  the  breath.  The  petitioner 
asserts  that  the  Cl4-urea  test  could  be 
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performed  by  most  doctors  for  lejw  than 
SlOO  cost  to  the  patient. 

Public  Impact 

The  petitioner  notes  that  the  risLs 
from  the  Cl4-urea  test  would  be  very 
low  because  the  1  jiCi  of  Cl4-urea 
consumed  by  the  patient  is  rapidly 
excreted  as  urea  in  the  urine  or  COj  in 
the  breath.  The  petitioner  states  that  the 
radiation  dose  received  by  the  patient 
would  be  0.3  millirem  (an  amount  equal 
to  background  radiation  received  in  24 
hours).  The  risk  for  persons 
administering  the  test  would  be 
immeasurably  low  and  risk  to  the  public 
would  be  close  to  zero. 

The  petitioner  indicates  that  the 
Commission's  regulations  currently 
contain  provisions  for  a  general  licen.se 
whereby  physicians  and  veterinarians 
can  receive,  use,  and  dispose  of 
b>'product  material  for  in  vitro  clinical 
or  laboratory  testing  without  applying 
^  for  a  specific  license.  According  to  the 
petitioner,  these  recipients  are  required 
only  to  be  registered  with  the  NRC.  The 
petitioner  further  asserts  that  the 
Commission's  regulations  permit  other 
general  licenses  that  have  a  greater 
likelihood  of  affecting. the  public  than 
the  proposed  Cl4-urea  test. 

Benefits  of  the  Test 

The  petitioner  states  that  under  the 
current  regulations,  the  test  is  95- 
percent  accurate  and  quite  inexpensive 
because  of  its  simpUcity.  The  test  would 
permit  doctors  to  determine  easily 
whether  or  not  ulcer  patients  have  been 
cured  of  their  infection.  The  benefits  to 
the  public,  according  to  the  petitioner, 
would  be  a  curative  th^py  for  ulcers 
that  can  be  made  available  to  all  people, 
thus  saving  the  United  States  an 
estimated  S500  million  per  annum  over 
conventional  therapy. 

Conclusion 

The  petitioner  states  that  the  test  may 
be  supplied  currently  only  to  facilities 
licensed  to  receive  C14.  Aoontling  to 
the  petitioner,  this  requirement  makes 
the  lest  prohibitively  expensive  for  the 
great  majority  of  doctors.  The  petitioner 
states  that  the  test  is  currently  being 
studied  at  four  sites  under  a  Notice  of 
Claimed  Investigational  Exemption  for  a 
New  Drug  (IND)  application  accepted  by 
the  FDA  and  is  also  being  used  at  other 
sites  under  approved  research  protocols. 
The  petitioner  states  that  all  of  these 
sites  are  using  the  test  under  the 
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petitioner's  IND  and  are  also  licensed  by 
the  NRC  to  administer  Cl4  to  patients 
for  diagnostic  testing.  The  petitioner 
states  that  more  than  200  tests  have 
been  performed  at  these  additional  sites 
and  that  no  adverse  events  from  the 
tests  performed  as  of  this  dat^JRave  been 
reported.  Therefore,  the  petitioner 
believes  that  licensed  phjimaceutical 
manufacturers  should  be  permitted  to 
distribute  the  capsule  containing  1  jiCi 
of  Cl4-urea  for  in  vivo  diagnostic 
testing. 

Additional  Documents 

The  petition  includes  additional 
justification  and  support  for  the 
requested  amendment  not  included  in 
this  Federal  Register  notice.  Members  of 
the  public  interested  in  filing  comments 
on  PRM-35-12  can  obtain  a  copy  of  the 
petition  and  supporting  documentation 
by  wo-iting  to  the  address  noted  above. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  November,  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hcryle 

Acting  Secretary  of  the  Commission. 
IFR  Doc  94-29654  Filed  12-1-94;  8:45  am| 
BMJNQ  COM  7SM-ei-P 


FEDERAL  RESERVE  SYSTEM 

12CFRPart226 

[Regulation  Z;  Docket  No.  R-08S8] 

Truth  in  Lending 

AGENCY:  Board  of  Gkivemors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Board  is  publishing  for 
comment  proposed  amendments  to 
Regulation  Z  (Truth  in  Lending).  The 
amendments  implement  recent  changes 
made  to  the  Truth  in  Lending  Act  by  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994. 
The  law  imposes  new  disclosure 
requirements  and  substantive 
limitations  on  mortgages  bearing  high 
rates  or  fees.  The  amendments  would 
provide  greater  protections  to 
consumers  entering  into  high-rate,  high- 
fee  mortgages.  The  law  also  imposes 
new  disclosure  requirements  to  assist 
consumers  in  comparing  the  cost  of 
reverse  mortgage  transactions,  which 
provide  periodic  payments  to  primarily 
elderly  homeowners  and  rely 
principally  on  the  home's  value  for 
repayment. 

DATES:  Comments  must  be  received  on 
or  before  January  18, 1995. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0858,  and  may  be  mailed 


to  Wi|iam  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Aveni  e.HN.W.,  Washington,  DC  20551. 
Comnients  also  may  be  delivered  to 
RoomJB-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekt  ays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street,  N.W.  (between  Constitution 
Aveni  e  and  C  Street)  at  any  time. 
Comn  ents  may  be  inspected  in  Room 
MP-51 10  of  the  Martin  Building  between 
9:00  a  m.  and  5:00  p.m.  weekdays, 
excepi  as  provided  in  12  CFR  261.8  of 
the  Be  ud's  rules  regarding  the 
availa  »ility  of  information. 
FOR  Fl  RTHER  INFORMATION  CONTACT:  Jane 
Ahren }.  Senior  Attorney,  or  Kyung  Cho- 
Millerlor  Sheilah  Goodman,  Staff 
Attornfeys,  Division  of  Consumer  and 
Comm  imity  Affairs,  Board  of  Governors 
of  the  'ederal  Reserve  System,  at  (202) 
452-31 167  or  452-2412;  for  the  hearing 
impaii  sd  only,  Dorothea  Thompson, 
Telecc  mmunications  Device  for  the 
Deaf,  1 1  (202)  452-3544. 

SUPPLI  MENTARY  INFORMATION: 

L  Baclground 

The  J)urpose  of  the  Truth  in  Lending 
Act  (15  U.S.C.  1601  et  seq.)  is  to 
promote  the  informed  use  of  consumer 
credit  by  requiring  disclosures  about  its 
terms  And  cost.  The  act  requires 
creditdrs  to  disclose  credit  terms  and 
the  cost  of  credit  as  an  annual 
percentage  rate  (APR).  The  act  requires 
additional  disclosiues  for  loAs  secured 
by  a  coisumer's  home,  and  permits 
consumers  to  cancel  certain  transactions 
that  involve  their  principal  dwelUng. 
Limitations  are  imposed  on  some  credit 
line  plins  secured  by  a  consumer's 
principal  dwelling.  The  act  is 
impler  lented  by  the  Board's  Regulation 
Z  (12  C  FR  part  226). 

n.  Pro  tosed  Regulatory  Provisions 

The  lome  Ownership  and  Equity 
Protecl  ion  Act  of  1994  (Equity 
--Protecl  on  Act),  contained  in  the  Riegle 
CoiSmi  mity  Development  and 
Regula  ory  Improvement  Act  of  1994 
(Comn  unity  Development  Act).  Pub.  L. 
103-3:  5, 108  Stat.  2160.  amends  the 
Truth  i  1  Lending  Act  (TILA).  Section . 
152  of  he  Equity  Protection  Act  adds  a 
new  se  :tion  129  dealing  with  high-rate, 
high-fe  i  mortgages.  Section  154  adds  a 
new  sa  :tion  138  dealing  with  reverse 
mortga  »e  transactions.  The  Equity 
Protecoon  Act  was  enacted  in 
September  1994,  and  directs  the  Board 
to  issu(  final  regulations  within  180 
days.  II  provides  that  the  statutory 
provisi  jns  and  rules  adopted  by  the 
Board  i  hall  apply  on  the  October  1 
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following  six  months  after  the  final 
regulation  is  issued. 

The  Board  is  proposing  regulations  for 
comment,  and  expects  to  adopt  final 
implementing  regulations  in  March 
1995.  Compliance  with  the  law  would 
be  mandatory  by  October  1, 1995. 
Section  156  of  the  Equity  Protection  Act 
states  that  the  final  rule  governs  all 
high-rate,  high-fee  mortgage  transactions 
consummated  after  the  mandatory 
effective  date.  The  Board  believes  that 
the  same  compliance  rule  would  apply 
to  reverse  mortgage  transactions 
consummated  after  the  mandatory 
effective  date. 

III.  Section-By-Section  Analysis 

Section  226.2— Definitions  and  Bules  of 
Construction 

2(a)  Definitions 

2(a)(l  7)  Creditor 

Section  152(c)  of  the  Equity 
Protection  Act  states  the  number  of 
high-rate,  high-fee  mortgage  transactions 
a  lender  may  make  before  becoming  a 
creditor  for  purposes  of  the  TILA.  The 
proposed  regulation  parallels  the 
statute.  The  regulation  provides  that 
persons  making  occasional  home- 
secured  loans— less  than  five  during  a 
calendar  yeai^— are  not  subject  to  the  act. 
The  proposed  regulation  provides  that  a 
creditor  includes  a  person  originating 
two  or  more  high-rate,  high-fee  mortgage 
loans,  or  one  or  more  such  mortgage 
loans  through  a  mortgage  broker  during 
any  12-mpnth  period.  Thus,  for 
example,  a  person  originating  one  high- 
rate,  high-fee  mortgage  that  soon 
thereafter  enters  into  two  home-secured 
loans,  one  of  which  was  a  high-rate, 
high-fee  loan,  would  be  required  to 
comply  with  TILA  for  both  transactions. 

Subpart  B— Open-End  Credit 

Section  226.5b-^Requirements  for  Home 
Equity  Plans 

5b(f)  Limitations  on  Home  Equity  Plans 

The  TILA  allows  creditors  to 
terminate  open-end  plans  and  demand 
repayment  in  narrowly  drawn 
circumstances  such  as  when  the 
consumer  fails  to  make  pa)rments  or 
takes  actions  that  affect  the  creditor's 
security.  Section  154(c)  of  the  Equity 
Protection  Act  excludes  reverse 
mortgage  transactions  firom  these 
substantive  limitations.  The  legislative 
history  states  that  the  amendment  is 
intended  to  codify  the  Board's 
interpretation  regarding  a  creditor's 
ability  to  accelerate  an  open-end  reverse 
mortgage  loan  in  accordance  with  the 
credit  contract.  The  proposed 
amendment  reflects  that  intent. 


Subpart  C— Closed-end  Credit 

Section  226.23— Ri^t  of  Rescission 
23(a)  Consumer's  Right  to  Rescind 

Section  152(b)  of  the  Equity 
Protection  Act  provides  that  high-rate, 
high-fee  mortgage  disclosures  are 
"material"  for  purposes  of  the  TILA. 
Proposed  amendments  to  footnote  48 
implement  the  change.  The  effect  is  to 
give  consumers  the  right  to  rescind  a 
high-rate,  high-fee  mortgage  if  a  creditor 
fails  to  fiimisfa  the  disclosures  set  forth 
in  proposed  §  226.32(c)  or  provides  for 
a  prohibited  credit  term  set  forth  in 
proposed  §  226.32(d). 

Subpart  D — Miscellaneous 

Section  226.28— Effect  on  State  Laws 

28(b)  Equivalent  Disclosure 
Requirements 

Sectio.n  152(e)  of  the  Equity 
Protection  Act  provides  that  the 
procedure  for  substituting  substantially 
similar  state  law  disclosures  for  federal 
TILA  requirements  does  not  apply  to 
state  disclosure  requirements  for  high- 
rate,  high-fee  mortgages.  The  proposed 
amendments  reflect  this  limitation. 

Subpart  E— Certain  Mortgage 
Transactions 

The  amendments  to)he  TILA  (.section 
129  dealing  with  high-rate,  high-fee 
mortgages  and  section  138  dealing  with 
reverse  mortgage  transactions)  layer 
disclosure  and  timing  requirements  onto 
the  requirements  already  imposed  for 
these  consumer  credit  transactions.  The 
Board  proposes  to  implement  these 
provisions  by  adding  a  new  subpart  E  to 
the  regulation:  proposed  §  226.31 
addresses  general  requirements  such  as 
timing  and  format  rules;  §  226.32 
contains  rules  relating  to  high-rate, 
high-fee  mortgages;  and  §  226.32 
addresses  reverse  mortgages. 

Section  226.31— General  Disclosure 
Requirements 

31(a)  Relation  to  Other  Subparts 

The  proposed  regulation  explicitly 
.states  that  the  requirements  and 
limitations  of  Subpart  E  are  in  addition 
to — not  in  lieu  of— those  otherwise 
provided  in  other  subparts  of  the 
regulation.  For  example,  creditors 
offering  closed-end,  variable-rate  loans 
that  are  secured  by  the  consumer's  - 
principal  dwelling  and  have  a  term 
greater  that  one  year  must  generally 
provide  disclosures  at  the  time  of 
application  and  prior  to  consummation, 
according  to  the  requirements  of 
Subpart  C.  If  these  transactions  are  also 
high-rate,  high-fee  mortgage  loans,  this 
subpart  requires  creditors  to  provide 


additional  disclosures  at  least  three 
business  days  prior  to  the  loan's 
consummation. 

31(c)  Timing  of  Disclosures  r 

31(c)(1)  High-rate.  High-fee  Mortgage 
Disclosures 

Section  129  of  the  TILA  and  the 
proposed  regulation  require  a  three-day 
"cooling  off'  period  between  the  time 
consumers  are  furnished  with  special 
disclosures  about  a  high-rate,  high-fee 
mortgage  and  the  time  the  consumer 
becomes  obligated  under  the  loan. 

The  law  also  authorizes  the  Board  to 
identify  in  the  regulation  circumstances 
under  which  a  homeowner  may  modify 
or  waive  the  right  to  the  three-day 
waiting  period  to  meet  bona  fide 
personal  financial  emergencies.  The 
legislative  history  states  that  the 
provision  is  intended  to  protect 
consumers  from'high-pressuie  sales 
tactics  and  to  ensure  that  consumers 
understand  the  terms  of  loans  with  high 
interest  rates  or  up-front  fees.  The  Board 
is  not  proposing  regulations  regarding 
waivers  of  the  cooling-off  peri^  at  this 
time.  Sections  226.15(e)  and  226.23(e)  of 
the  regulation  discuss  waivers  of  the 
right  to  rescind,  and  the  Board  solicits 
comments  on  whether  similar 
provisions  should  be  incorporated  for 
■high-rate,  high-fee  mortgage  loans. 

31(c)(2)  Reverse  Mortgage  Disclosures 

Besides  the  other  disclosures  required 
by  the  regulation,  section  138  of  the 
TILA  requires  creditors  to  furnish 
additional  disclosures  to  consumers  at 
least  three  business  days  prior  to 
consummation  of  a  reverse  mortgage 
transaction.  Timing  requirements  for 
closed-end  credit  are  often  tied  to  the 
consummation  of  the  transaction,  and 
the  regulation  parallels  the  statute  for 
closed-end  reverse  mortgage  loans. 

However,  reverse  mortgage  loans  may 
also  be  structured  as  open-end  credit 
plans.  In  that  case,  the  proposed 
regulation  provides  that  the  disclosures 
must  be  given  at  least  three  business 
days  prior  to  the  first  transaction  under 
the  open-«nd  credit  plan. 

Conforming  Paragraphs 

Proposed  paragraphs  (d),  (e).  and  (f) 
mirror  provisions  in  subparts  B  and  C, 
and  provide  consistency  among  the 
subparts  of  the  regulation.  (See  S  226.5 
and  §226.17.) 

Section  226.32— High-Rate,  High-Fee 
Mortgages 

32(a)  Coverage 

Section  152  of  the  Equity  Protection 
Act  provides  that  the  high-rate,  high-fee 
mortgage  rules  do  not  apply  to  a 


residential  mortgage  transaction,  a 
reverse  mortgage  transaction,  and  an 
open-end  credit  plan.  The  proposed 
regulation  tracks  those  exceptions,  with   . 
two  additions  for  clarification.  The 
Board  believes  the  Congress  intended  to 
exempt  from  coverage  only  those 
reverse  mortgage  transactions  which  are 
part  of  the  new  disclosure  scheme  in 
proposed  §  226.33,  and  the  proposed 
amendment  reflects  that  limitation. 
Also,  the  proposed  amendment  clarifies 
that  the  exception  for  open-end  credit 
plans  extends  to  all  plans  subject  to 
subpart  B  of  the  regulation  (Open-end 
Credit). 

32(b)  Definitions 

32(b)(1)  High-Rate,  High-Fee  Mortgage 

Section  103(aa)  of  the  TILA'defines 
the  mortgages  covered  by  new  section 
129  based  on  the  rates  charged  and  fees 
paid.  For  ease  of  compliance,  the 
proposed  amendments  refer  to  those 
mortgages  as  high-rate,  high-fee 
mortgages. 

32(b)(l){i) 

The  statute  covers  mortgages  that 
charge  rates  above  a  specified  standard. 
The  rate-based  test  is  tied  to  Treasury 
securities  having  comparable  terms  of 
the  loan's  matiuitw.  Rate  information  for 
Treasury  securities  is  widely  available. 
For  example,  the  Board's  Selected 
Interest  Rates  (statistical  release  H-15) 
identifies  Treasury  securities  with 
maturities  of  1.  2,  3.  5.  7, 10,  20  and  30 
years.  The  Board  anticipates  :hat  for 
loan  maturities  thai  do  not  match  those 
of  Treasury  securities,  creditors  will  use 
rounding  to  determine  a  comparable 
maturity.  For  example,  the  APR  for  an 
eight  year  loan  would  be  compared  to 
securities  with  a  seven-year  maturity;  a 
nine  year  loan  would  be  compared  to  a 
ten- vear  maturity. 

The  Board  is  required  by  section  157 
of  the  Equity  Protection  Act  to  conduct 
a  study  and  make  recommendations  to 
the  Conj^reSs  about  whether  a  high-rate 
mort^i^;e  could  be  defined  with  a  more 
appropriate  interest  rate  index  than 
Treasury  set  urities  of  comparable 
maturities.  The  study  will  begin  when 
the  proposed  regulation  is  adopted  in 
final  form  and  will  end  18  months  later. 
As  an  adjunct  to  the  study,  the  Board 
.solii,ils  comments  on  other  interest  rale 
mdiojs  that  might  be  more  appropriate. 

32(bHl)(ii) 

The  statute  also  covers  mortgages  it 
the  total  points  and  fees  payable  by  the 
consumer  at  or  before  loan  closing 
exceed  the  greater  of  $400  or  8  percent 
of  the  total  loan  amount.  The  $400 
dollar  amount  will  be  adjusted  annually 
on  Januar\'  1  by  the  annual  percentage 
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change  in  the  Consumer  Price  Index,  as 
reported  on  June  1  of  the  previous  yeai'. 
The  Board  contemplates  that  any 
adjustment  will  be  published  at  the 
same  time  as  proposed  periodic  updates 
of  Regulation  Z's  official  staff 
commentary,  which  are  regularly 
published  for  public  comment  in  the 
autiunn  of  each  year. 

The  Board  believes  the  statute 
requires  creditors  to  use  the  principal 
balance — and  not  additional  costs  that 
may  be  inciirred  at  closing — when 
determining  whether  the  ratio  of  fees  to 
the  total  loan  amount  exceeds  8 
percentage  points. 

The  TILA's  timing  rules  for  providing 
disclosures— including  those 
disclosures  proposed  below — are 
generally  triggered  by  the 
consummation  of  a  closed-end  credit 
t(3hsaction.  State  law  determines  when 
consummation  occurs,  and  it  often,  but 
not  always,  coincides  with  the  loan 
closing.  The  statute  defines  a  high-fee 
mortgage  by  measuring  the  amount  of 
fees  paid  at  or  before  closing;  the 
proposed  amendment  reflects  that 
timing  rule. 

32(b)(2)  Points  and  Fees 

Section  103(aa)  of  the  TILA  defines 
points  and  fees  as  all  finance  charges 
(except  interest  or  the  tjme-price 
differential),  all  compensation  paid  to 
mortgage  brokers,  and  all  items 
identified  in  section  106(e)  (other  than 
amounts  held  for  future  payment  of 
taxes)  unless  the  charge  is  reasonable, 
the  creditor  receives  no  direct  or 
indirect  compensation  from  the  charge, 
and  the  charge  is  not  paid  to  an  affiliate 
of  the  creditor.  The  proposed 
amendments  replicate  the  statute, 
except  that  the  proposed  definition 
refers  to  the  regulatory  provisions 
implementing  section  106(a)  (finance 
charges)  and  section  106(e)  (closing 
costs  for  real  estate-related  transactions) 
of  the  TILA. 

The  Board  believes  the  Congress  , 
intended  a  very  broad  application  of  the 
term  "compensation."  including,  for 
example,  amounts  paid  to  brokers  by 
creditors  (in  addition  to  amounts  paid 
by  consumers). 

Section  I03(aa)  also  authorizes  the 
Board  to  identify  other  charges  that 
would  be  appropriate  to  include  in  the 
total  fee  calculation.  The  proposed 
regulation  does  not  identify  any  such 
additional  charges.  The  legislative 
history  includes  credit (fn?rtwance 
premiums  as  an  example  of  fees  that 
could  be  included,  if  evidence  showed 
that  the  premiums  were  being  used  to 
circumvent  the  statute.  The  Board 
solicits  comment  on  charges  not 
captured  by  the  statute  that  would  be 


approp  riate  to  include  in  the  test  to 
determine  whether  a  transaction  is  a 
I  mortgage,  and  if  so,  why. 

Affiliate 


fe) 


high 
32(b)(3 


Secti  m  129(k)  of  the  TILA  defines 
"affilia  e"  for  purposes  of  the  high-rate, 
high-fe '.  mortgage  rules  by  a  statutory 
referen  :e  to  the  Bank  Holding  Company 
Act  of  1956.  (12  U.S.C.  1841(k))  That  act 
definestaffiliate  as  any  company  that 
control !,  is  controlled  by,  or  is  imder 
the  common  control  with  another 
company.  It  also  defines,  "company" 
and  wh  en  one  company  is  considered  to 
"centre  1"  another.  See  12  U.S.C.  1841(a) 
and  (b),  The  proposed  amendment 
simply  defines  the  term  by  statutory 
refereni  e. 

32(c)  D  sclosures 

The  I  roposed  regulation  mirrors  the 
disclosi  \ie  requirements  of  section 
129(a).  The  law  requires  creditors  to 
disclosf  a  monthly  payment  based  on  an 
interest  rate  cap  required  for  consumer 
contracts  by  a  provision  in  the 
Competitive  Equality  Banking  Act  of 
1987  (Ct:BA),  which  is  implemented  in 
§  226.31 1.  The  legislative  history 
provide  s  that  in  calculating  the 
maximi  im  payment  based  on  the 
interest  rate  cap,  creditors  should 
assume  the  maximum  possible  increases 
in  rates  in  the  shortest  possible 
timefrai  ne.  To  ease  compliance, 
proposed  paragraph  (c)(^  refers  to 
§226.30  rather  than  CEBi 

32(d)  L  mitations 
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Section  129  of  the  TILA  prohibits 
,  high-fee  mortgage  creJ 
in  :luding  several  terms  in  t^eir 
c  )ntracts. 


Rebates 


Secti(  in  129(d)  of  the  TILA  restricts 
how  at  ditors  may  calculate  refunds  of 
interest  when  a  high-rate,  high-fee 
mortgage  loan  is  accelerated  due  to  a 
consuraisr's  default.  The  statute  provides 
iters  must  calculate  the  refund 
hod  no  less  favorable  than  the 
method,  as  defined  under 
133(d)  of  the  Housing  and 
lity  Development  Act  of  1992 
That  section  describes  a 
method  of  allocating  payments  so  that  a 
paymen  I  is  first  applied  to  accumulated 
finance  charges.  Any  remaining  amount 
is  appliW  to  the  unpaid  balance  of  the 
amountjfinanced.  The  effect  of  the 
actuari^  method  is  to  prohibit 
calculat  ng  refunds  by  the  "rule  of  78s." 
The  pro  rosed  amendment  defines  the 
actuaria   method  by  statutory  reference. 


UMI 


32(d)(6)  Prepayment  Penalties  . 

Section  129(c)  of  the  TILA  generally 
bars  creditors  from  including  a 
prepayment  penalty  in  a  high-rate,  high- 
fee  mortgage  contract.  The  statute 
includes  as  a  prepayment  penalty, 
refunds  of  unearned  interest  calculated 
less  favorably  than  the  actuarial  method 
in  HCDA's  section  933(d).  The  proposed 
regulation  likewise  limits  rebate 
calculations  by  a  statutory  reference  to 
the  HCDA. 

The  legislative  history  notes  that  the 
"actuarial  method"  has  been  defined  by 
some  states,  and  that  in  some 
jurisdictions  the  actuarial  method 
provides  a  refund  that  is  greater  than  the 
refund  received  under  the  HCDA 
definition.  The  legislative  history  states 
that  in  those  circumstances,  creditors 
should  continue  to  apply  state  law  to 
determine  if  a  refund  is  a  prepayment 
penalty  for  a  high-rate,  high-fee 
mortgage.  The  legislative  history  also 
states  that  the  reference  to  the  HCDA  is 
not  intended  to  be  exclusive,  and  that 
penalties  based  on  a  percentage  of  the 
outstanding  balance  or  on  the  number  of 
months  of  interest  are  also  prohibitedr^ 

32(d)(7)  Exception 

Section  129(c)(2)  of  the  TILA  allows 
creditors  to  provide  for  a  penalty  when 
a  consumer  prepays  a  high-rate,  high-fee 
mortgage  under  narrowly  drawn 
circumstances.  The  proposed 
amendment  follows  the  statute,  except 
that  in  discussing  permissible  refund 
calculation  methods,  the  proposed 
amendment  incorporates  the  heading  of 
HCDA's  section  933(b)— prohibiting  the 
rule  of  78s — rather  than  referring  to  the 
actuarial  method. 

* 

32(e)  Prohibited  Acts  and  Practices 

Section  129(1)(2)  of  the  TILA 
authorizes  the  Board  to  prohibit  acts  or 
practices  in  connection  with  mortgage    ^ 
loans  that  the  Board  finds  to  be  unfair, 
deceptive  or  designed  to  evade  the  high- 
rate,  high-fee  mortgage  rules.  The  Board 
also  may  prohibit  acts  or  practices 
related  to  refinancing  mortgage  loans 
that  the  Board  finds  are  associated  with 
abusive  lending  practices  or  that  are  not 
in  the  borrower's  interest. 

The  Board  believes  a  study  and 
hearing  required  by  the  Equity 
Protection  Act  will  assist  the  Board  in 
its  determination  of  whether  certain  acts 
or  practices  should  be  prohibited. 
Section  157  of  the  Equity  Protection  Act 
requires  the  Board  to  conduct  a  study 
and  make  recommendations  to  the 
Congress  regarding,  in  part,  the 
adequacy  of  federal  laws  protecting 
consumers  with  open-end  credit  plans 
secured  by  the  consumer's  principal 
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dwelling.  The  statutory  timeframe  for 
the  study  is  eighteen  months,  beginning 
after  the  amendments  are  adopted. 
Section  158  of  the  Equity  Protection  Act 
requires  the  Board  (in  consultation  with 
its  Consumer  Advisory  Council)  to 
conduct  public  hearings  that  examine 
home  equity  loans  in  the  marketplace 
and  the  adequacy  of  federal  laws 
(including  the  new  rules  affecting  high- 
rate,  high-fee  mortgages  and  reverse 
mortgage  transactions)  in  protecting 
consumers — particularly  low-income 
consumers.  The  statute  provides  that  the 
first  hearing  must  be  held  prior  to 
September  1997,  and  the  Board 
contemplates  the  initial  hearing  will 
occur  sometime  in  1996,  so  that  the 
impact  of  the  new  rules  can  be 
evaluated.  Thus,  the  Board  is  not 
proposing  to  prohibit  a  particular  act  or 
practice  at  this  time. 

32(e)(1)  Repayment  Ability 

Section  129(h)  of  the  TILA  prohibits 
creditors  extending  high-rate,  high-fee 
mortgage  loans  from  engaging  in  a 
pattern  or  practice  of  extending  such 
credit,  to  consumers  based  on  the 
consumer's  collateral  without  regard  to 
the  consumer's  repayment  ability, 
including  the  consumer's  current  and 
expected  income,  current  obligations, 
and  employment.  The  Board  believes 
that  the  information  provided  by  the- 
consumer  in  connection  with  paragraph 
(d)(7)  can  be  relied  on  when  considering 
a  consumer's  ability  to  repay  the  debt. 

32(e)(2)  Home  Improvement  Contracts 

Section  129(i)  of  the  TILA  restricts 
how  creditors  may  disburse  proceeds  to 
contractors  under  a  home  improvement 
contract  secured  by  a  high-rate,  high-fee 
mortgage.  The  proposed  regulation 
reflects  the  statutory  requirement  that 
the  creditor  must  disburse  the  proceeds 
by  an  instrument  payable  to  the 
consumer  or  jointly  to  the  consumer  and 
the  contractor. 

Alternatively,  at  the  election  of  the 
consumer,  the  creditor  could  disburse 
the  proceeds  through  an  escrow  agent  in 
accordance  with  terms  established  in  a 
WTitten  agreement  signed  by  the 
consumer,  the  creditor,  and  the 
contractor  prior  to  the  disbursement. 
The  Board  solicits  comment  on  whether 
further  guidance  is  needed  regarding  the 
use  of  a  third  party  escrow  agent.  For 
example,  comment  is  solicited  on 
whether  an  affiliate  of  the  creditor  could 
act  as  a  disbursing  agent.  The  Board 
believes  the  Congress  contemplated  that 
both  the  consiuner  and  the  creditor 
would  make  a  good-faith  effort  to  agree 
to  a  mutually  acceptable  third  party. 
The  statutory  provision  on  check 
disbursements  is  technical  and  narrowly 


drawn.  Its  limitations  are  imposed  only 
on  "creditors" — the  person  to  whom  a 
note  is  intially  made  payable.  The 
consumer  protections  of  this  provision 
would  not  apply  to  the  disbursement  of 
funds  by  a  lender  such  as  a  bank  on 
finance  company  that  purchases  a  high- 
rate,  high-fee  mortgage  note  made 
payable  to  a  home  improvement 
contractor,  because  the  lender  is  not  the 
"creditor." 

Exemptions 

Section  129(1)(1)  of  the  TILA 
authorizes  the  Board  to  create 
exemptions  to  the  limitations  set  forth 
in  proposed  paragraph  (d)  and 
paragraph  (e)  of  this  section,  upon  a 
finding  that  the  exemption  is  in  the 
interest  of  the  borrowing  public  and  will 
apply  only  to  mortgage  products  or 
categories  of  products  that  maintain  and 
strengthen  home  ownership  and  equity 
protection.  The  legislative  history 
expresses  the  Congress'  concern  that  the 
legislation  might  inappropriately  apply 
to  some  government  loans  or  short-term 
"bridge"  construction  loans.  It  also 
states  that  in  granting  the  exemption 
authority  to  the  Board,  the  Congress 
intended  that  the  Board  consider 
exemptions  on  a  product-by-product 
basis. 

The  Board  has  not  proposed  any 
exemptions  at  this  time.  Comment  is 
solicited  on  whether  the  Board  should 
exercise  its  exemption  authority  for  a 
product.  And  if  a  product  is  identified, 
the  Board  requests  comment  on  the 
potential  for  abusive  lending  practices 
to  be  used  for  the  products,  and  how  the 
product  is  used  to  facilitate 
homeownership  and  strengthen  the 
homeowner's  equity  interest. 

Section  226.33— Reverse  Mortgages 
33(a)  Definition 

Section  154  of  the  Equity  Protection 
Act  defines  a  "reverse  mortgage"  as  a 
nonrecourse  transaction  that  is  secured 
by  the  consiuner's  principal  dwelling 
and  that  ties  repayment  (other  than 
upon  default)  to  the  homeowner's  death 
or  the  permanent  move  from  or  transfer 
of  the  home.  The  proposed  regulation 
tracks  the  statute, 

A  nonrecourse  transaction  limits  the 
homeowner's  liability  to  no  more  than 
the  proceeds  of  the  sale  of  the  home 
(unless  a  lesser  amount  is  provided  for 
in  the  credit  obligation  such  as  by  an 
equity  reservation  or  an  equity 
conservation  agreement  between  the 
consumer  and  creditor).  Neither  the 
statute  nor  the  proposed  regulation 
defines  "nonrecourse  transactions." 
Similarly,  specific  acts  of  default  for 
purposes  of  the  reverse  mortgage  rules 
are  not  defined.  Neither  the  act  nor  the 


legislative  history  identifies  such  acts, 
and  the  Board  believes  that  the 
determination  of  "default"  is  most 
appropriately  left  to  the  legal  obligation 
between  the  parties  and  state  or  other 
law.  However,  the  Board  notes  that 
further  guidance  could  be  given  if  such 
an  approach  results  in  creditors  defining 
default  in  a  way  that  circumvents  the 
protections  for  consumers  entering  into 
reverse  mortgage  transactions. 

33(b)  Content  of  Disclosures 

Section  138  of  the  TILA  establishes  a 
new  standard  to  measure  the  cost  of 
reverse  mortgage  credit.  The  statute 
requires  reverse  mortgage  creditors  to 
disclose  a  good  faith  estimate  of  the 
projected  total  cost  of  the  credit  to  the 
consumer,  expressed  as  a  table  of 
annual  interest  rates.  The  legislative 
history  states  that  tbe  Congress 
contemplated  a  disci^ure  scheme 
modeled  after  the  matrix  disclosure 
currently  required  by  section  255  of  the 
National  Housing  Act  and  implemented 
by  the  Department  of  Housing  and 
Urban. Development's  (HUD's)  Home 
Equity  Conversion  Mortgage  (HECM)   . 
program.  The  proposed  regulation 
reflects  that  approach,  except  as  noted 
below. 

The  regulation  requires  creditors  to 
use  the  term  "total  annual  loan  cost 
rate"  rather  than  "annual  interest  rate" 
in  complying  with  this  section.  The 
statute  does  not  mandate  the  use  of  the 
term  "annual  interest  rate,"  and  the 
Board  believes  that  using  a  different 
term  will  avoid  possible  confusion 
between  the  disclosure  of  an  "annual 
interest  rate"  and  the  "annual 
percentage  rate,"  which  is  required  by 
other  parts  of  the  regulation.  The  term 
"total  annual  loan  cost  rate"  is  unlikely 
to  be  confused  with  the  more  frequently 
used  APR.  Furthermore,  the  Board 
believes  "total  annual  loan  cost  rate"  is 
a  more  accurate  description  of  the 
percentage  cost  of  reverse  mortgages 
than  "annual  interest  rate."  For 
example,  the  rate  may  reflect  costs  other 
than  interest,  such  as  annuity 
premiums,  appraisal  fees  and  a 
percentage  of  any  appreciation  in  the 
consumer's  home. 

Section  138(a)(1)  of  the  TILA  requires 
creditors  to  disclose  total  annual  loan 
cost  rates  for  not  less  than  three 
projected  appreciation  rates  and  not  less 
than  three  credit  transaction  periods,  as 
determined  by  the  Board.  HUD's  HECM 
matrix  similarly  discloses  nine  "average 
annual  percentage  rates"  based  on  three 
assumed  annual  home  appreciatioiF 
rates  and  three  assumed  loan  terms.  The 
proposed  regulation  would  require  the 
tabular  disclosure  of  nine  total  annua! 
loan  cost  rates. 
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The  HECM  matrix  is  accompanied  by 
a  listing  of  the  basic  factors  used  in 
calculating  the  projected  total  cost  of 
credit,  such  as  the  age  of  the  borrower, 
the  value  of  the  consumer's  home,  etc.. 
and  a  brief  discussion  of  some 
assumptions  used  in  calculating  the 
rates  in  the  matrix.  The  proposed 
regulation  would  require  that  the  matrix 
be  accompanied  by  a  listing  of  key 
factors  used  in  calculating  the  total 
annual  loan  cost  rates,  along  with  a  brief 
narrative  that  helps  consumers  to 
interpret  the  rates  disclosed  in  the 
matrix.  (See  the  supplementary  material 
accompanying  proposed  Appendix  K  for 
further  discussion  of  the  model 
disclosure.) 

3.1(c)  Projected  Tota]  Cost  of  Credit 

Section  138(a)  and  138(b)  of  the  TILA 
identify  factws  creditors  must  consider 
when  calculating  the  projected  total  cost 
of  credit  and  the  corresponding  total 
annual  loan  cost  rates.  The  proposed 
-  regulation  lists  those  requirements  in 
paragraph  (c)  of  this  section.  (The 
mathematical  formulas  for  determining 
the  total  annual  loan  cost  rate  is 
contained  in  Appendix  K.) 

33(cMl)  Costs  to  Coosuaaer 

Section  138(b)(2)  of  the  TILA  inchides 
in  the  projected  total  cost  of  credit  all 
costs  and  charges  to  the  consumer, 
including  the  costs  of  any  associated 
annuity  that  the  consumer  elects  or  is 
required  to  purchase  as  part  of  the 
reverse  mortgage  transaction.  The 
proposed  regulation  parallels  the 
statute,  except  that  the  terra 
■'associat^d'TlBS  been  deleted. 

The  Board  believes  the  Congress 
intended  a  very  broad  application  of  the 
terms  "costs  and  charges."  For  example, 
the  Board  believes  all  costs  and  charges 
connected  with  the  reverse  mortgage 
transaction  must  be  included  in  the 
projected  total  cost  of  credit,  whether  or 
not  the  charge  is  deemed  to  be  a  finance 
charge  under  Subpart  A  of  the 
regulation. 

Some  credittKs  requirsLor  permit 
consumers  to  purchase  anknnuity  as 
part  of  the  transaction  that  afsome 
future  time  suj)plements  or  replaces  the 
creditor's  payments.  The  law  and 
regulation  require  the  amount  paid  by 
the  consumer  for  the  annuity  to  be 
included  as  a  cost  to  the  consumer.  This 
is  the  case  whether  the  purchase  is 
made  through  the  creditor  or  a  third 
party,  or  whether  the  purcha.se  is 
mandatory  or  voluntary. 

The  HECM  program  does  not  inchide 
disposition  costs  as  a  part  of  the  total 
annua!  loan  cost  rate,  and  the  proposed 
'egulation  follows  that  approach.  The 
Bwird  solicits  comment  on  the  treatment 
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of  dispo  ition  costs  that  may  be 
incurret  when  the  loan  is  repaid. 

33(c)(2)  »a}Tnents  to  Consumer 

Sectio  1 138(b)(3)  of  the  TILA  requires 
creditors  to  consider  in  the  projected 
total  cos  ofcredit  all  payments  to  and 
for  the  h  mefit  of  the  consumer, 
includin  » annuity  payments  received  by 
the  consnmer  from  an  annuity 
purchas^  as  part  of  the  reverse 
mortgage  transaction.  The  regulation 
would  generally  track  the  statute,  with 
slight  modifications  for  clarity. 

33(c)(3)  Additional  Creditor 
Compen^ion 

SectioA  138(b)(1)  of  the  TILA  includes 
in  the  tobl  cost  of  a  reverse  mortgage 
loan  any  Ishared  appreciation  or  equity 
that  the  Qreditorllentitled  to  receive 
pursuantjto  the  crediTcbntract.  For 
exampleicreditors  sometimes  offer  a 
reduced ^terest  rate  in  exchange  for  a 
portion  01  the  appredation  or  equity 
that  may  fee  realized  when  the  dwelling 
is  sold. 

33(c)(4)  I  imit«tions  on  Consumer 
Liability 

Sectioi)  138(bK4)  of  the  TILA  requires 
creditors  to  consider  in  the  projected 
total  costjof  credit  any  hmitation  on  the 
consumers  liability  under  the  reverse 
mortgageHoan.  This  would  include,  for 
example,  equity  conservation 
agreements.  These  agreements  protect  a 
portion  olthe  equity  in  the  dwelling  for 
the  consigner  or  the  corwumer's  estate. 

This  pvagraph  would  also  apply  to 
the  nonrecourse  provision  that  is  a  part 
of  any  cradit  contract  meeting  the 
definition  of  a  reverse  mortgage 
transactidn.  (See  paragraph  (a)  of  this 
section.)  iome  reverse  mortgage 
transactic^  provide  that  a  consumer's 
liability  will  not  exceed  a  specific 
percenta»of  the  projected  home  value, 
say  75  pncent.  Other  reverse  mortgages 
set  the  cofisumer's  maximum  liability  at 
the  "net  proceeds"  available  from  the 
sale  of  the  home.  Tliat  is,  if  a  consumer 
sells  the  home  for  $100,000  and 
brokeragacommissions  and  other 
incidental  selling  costs  were  $7,000,  the 
creditor  would  receive  no  more  than 
$934)00— the  net  proceeds  of  the  sale. 

The  Boird  believes  that  the  purposes 
of  the  revi  ise  mortgage  disclosures 
would  be  jnhanced  if  the  calculations  of 
projected  otal  costs  for  "net  proceeds" 
recourse  1  mitations  were  based  on 
uniform  a  sumptions  about  the  costs 
associalet  with  the  sale  of  the  home. 
Thus,  if  a  »ntract  does  not  otherwise 
specify  a   lercentage  for  net  proceeds, 
creditors  must  assume  closing  costs  of  7 
percent,  w  hich  approximates  the 
ammmts  j  aid  for  typical  brokerage  fees 
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and  other  incidental  costs.  The  Board 
solicits  comment  on  this  approach.  If 
another  amount  is  more  appropriate, 
coramenters  should  provide  the 
rationale  for  the  alternative  approach. 

33(c){.'>)  Assumed  Annual  Appreciation 
Rates 

Secti^  138(aKl)  of  the  TILA  requires 
each  total  anmial  loan  cost  rate  to  be 
based  on  Ane^hC^t  least)  three  projected 
appreciation  rates  for  the  consumer's 
dwelling.  The  proposed  regulation 
tracks  the  appreciation  rates  used  in 
HUDs  HECM  program.  That  is,  the  total 
annual  loan  cost  rates  are  based  on 
assumed  annual  home  appreciation 
rates  of  0  percent.  4  percent  and  8 
percent.  The  Board  believes  these 
appreciation  rates  are  appropriate 
estimates  for  reverse  mortgage 
transactions.  For  example,  HUD's 
program  based  the  4  percent  annual 
appreciation  rate  on  its  assessment  of 
long-term  averages  of  historical  housing 
appreciation  rates.  The  0  percent  and  8 
percent  rates  help  consumers 
understand  the  potential  costs  and 
benefits  of  the  loan  if  their  dwelling 
does  not  appreciate  in  value  at  all,  or  if 
its  value  appreciated  at  a  rate  double  the 
4  percent  rate.  The  Board  solicits 
comment  on  other  appreciation  rates 
that  might  be  used  in  lieu  of  the 
proposed  rates;  and  if  ahemative  rates 
are  suggested,  commenters  should 
provide  the  rationale  for  why  those  rates 
would  be  a  more  appropriate  measure 
for  calculating  the  total  annual  loan  co.st 
rate. 

33(cM6)  Assumed  Loan  Period 

Section  138(a)(1)  of  the  TILA  also 
requires  each  total  annual  loan  cost  rale 
to  be  based  on  one  of  (at  least)  three 
credit  transaction  periods,  as 
determined  by  the  Board,  including  a 
short-term  reverse  mortgage,  a  term 
equahng  the  actuarial  fife  expectancy  of 
the  consumer,  and  "such  longer  term  as 
the  Board  deems  appropriate."  The 
proposed  regulation  ti^cks  the  assumed 
loan  periods  required  under  the  HECM 
program:  a  period  of  two  years,  a  period 
equal  to  the  consumer's  hfa  expectancy, 
and  a  period  equal  to  approximately  1.4 
times  the  consumer's  life  expectancy 
(the  creditor  would  use  the  life 
expectancy  of  the  youngest  consumer  in 
transactions  involving  multiple 
borrowers). 

The  Board  believes  these  proposed 
loan  periods  produce  total  annual  loan 
cost  rates  that  will  assist  consumers  in 
understanding  the  costs  of  the  reverse 
mortgage  transaction  in  the  event  that, 
for  example,  they  move  permanently 
from  the  dwelling  either  sooner  or  later 
than  anticipated.  (See  the 
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supplementary  material  accompanying 
proposed  Appendix  L  for  further 
discussion  of  the  life  expectancy  data 
used  to  derive  two  of  the  assumed  loan 
periods.) 

The  statute  authorizes  the  Board  to 
require  total  annual  loan  cost  rates  for 
more  than  three  assumed  loan  periods. 
The  Board  notes  that,  depending  on  the 
age  of  the  borrower,  a  significant  time 
inter\'al  could  exist  between  the  shortest 
loan  period  (two  years)  and  the 
consimier's  life  expectancy. 
Accordingly,  the  Board  solicits 
comment  on  whether  other  assumed 
loan  periods,  such  as  an  assumed  loan 
period  of  one-half  of  the  life  expectancy 
figure,  should  be  added  to  the 
regulation;  and  if  so,  whether 
calculations  based  on  the  additional 
assumed  loan  periods  should  be 
required  (which  promotes  uniformity), 
or  optional. 

Appendix  K — ^Total  Annual  Loan  Cost 
Rate  Computations  for  Reverse 
Mortgage  Transactions 

The  proposed  regulation  bases  the 
calculation  of  total  annual  loan  cost 
rates  on  a  commonly  used  computation 
tool,  an  internal  rate  of  return  formula. 
The  formula  uses  the  estimation  or 
"iteration"  procedure  required  to 
compute  APRS  under  Appendix  J  of  this 
part.  However,  Appendix  J  is  written  in 
the  context  of  forward  (not  reverse) 
mortgages.  The  proposed  formulas  are 
similar  to  those  in  Appendix  J;  however, 
to  ease  compliance  and  avoid  confusion 
about  terminology,  definitions  and . 
instructions  appropriate  for  reverse 
mortgages  are  placed  in  Appendix  K. 

(b)  Instructions  and  Equations  for  the 
'Total  Annual  Loan  Cost  Rate 

(b)(5)  Number  of  Unit-Periods  Between 
Two  Given  Dates 

The  proposed  total  annual  loan  cost 
rates  are  based  on  a  proposed 
assumption  that  the  reverse  mortgage 
transaction  begins  on  the  first  day  of  the 
month  in  which  consummation  is 
estimated  to  occur.  The  total  annual 
loan  cost  rates  are  good  faith  estimates 
based  on  a  number  of  assumptions.  The 
Board  believes  that  using  fractional 
unit-periods  required  under  Appendix  J 
for  calculating  APRs  is  unnecessary  for 
these  disclosures,  and  has  not 
incorporated  many  definitions  relating 
to  time  intervals. 

(b)(8)  Solution  of  General  Equation  by 
Iteration  Process 

Rather  than  restate  the  iteration 
process  required  to  be  used  in 
determining  total  annual  loan  cost  rates 
under  the  appendix,  the  Board  has 
referred  lenders  to  Appendix  ]  of  this 


regulation  for  the  procedures  to  be 
followed.  The  Board  solicits  comment 
on  whether  this  is  sufficient  guidance  to 
reverse  mortgage  lenders. 

(b)(9)  Assumption  for  Discretionary 
Cash  Advances  / 

Some  reverse  mortgage  transactions 
permit  consumers  to  control  when 
advances  are  received.  The  proposed 
regulation  requires  creditors  to  use  a 
special  assumption  for  calculating  the 
total  annual  loan  cost  rate  in  this  case. 
Creditors  must  assimie  that  50  percent 
of  the  amount  of  the  credit  line  is 
advanced  when  the  consumer  becomes 
obligated  under  the  transaction  (at  the 
interest  rate  then  in  effect)  and  that  no 
further  advances  are  made  during  the 
remaining  term.  The  Board  believes  this 
assumption  is  appropriate  for  reverse 
mortgage  credit  fines,  given  that  the 
amount  and  timing  of  advances  (thus, 
the  estimated  interest  owed)  are  within 
the  consumer's  control.  The  proposal 
also  is  consistent  with  Appendix  D's 
requirements  for  an  estimated  interest 
figure  when  the  amount  and  timing  of 
construction  loan  advances  are 
unknown,  as  well  as  with  HUD's  HECM 
program. 

Creditors  would  follow  this  approach 
for  estimating  interest  on  open-end 
reverse  mortgage  credit  lines.  Once  the 
interest  figure  is  determined,  creditors 
would  use  the  general  equation  in 
section  (b)(8)  of  this  appendix  to 
calculate  the  total  annual  loan  cost  rate. 

(b)(10)  Assumption  for  Variable-Rate 
Reverse  Mortgage  Transactions 

Regulation  Z  provides  that  to 
calculate  the  APR,  creditors  offering 
variable-rate  transaction^  must  base 
disclosures  on  the  initial  interest  rate 
and  not  assume  the  rate  will  increase. 
The  Board  proposes  to  adopt  the  same 
convention  for  calculating  total  annual 
loan  cost  rates.  The  Board  notes, 
however,  that  HUD's  HECM  program 
requires  creditors  to  assume  an 
"expected  average  mortgage  interest 
rate"  or  "expected  interest  rate"  instead 
of  the  injtial  rate.  The  convention 
required  by  HUD  reflects  an  average  of 
long-term  U.S.  Treasury  securities  and 
results  in  a  rate  that  is  generally  higher 
than  the  initial  rate.  The  Board  solicits 
comments  on  the  benefits  to  consumers 
and  burdens  to  creditors  if  creditors 
offering  variable-rate  reverse  mortgage 
transactions  were  required  to  use  both 
HUD's  and  the  proposed  assumptions  to 
compute  total  annual  loan  cost  rates. 

(b)(ll)  Assumption  for  Closing  Costs 

The  proposed  regulation  requires 
creditors  to  assume  all  closing  and  other 
consumer  costs  are  financed  by  the 


creditor.  These  costs  are  generally 
financed  as  a  part  of  ^e  transaction,  and 
the  Board  believes  the  proposed 
assumption  provides  uniformity. 

(c)  Examples  of  Total  Annual  Loan  Cost 
Rate  Computations 

Three  examples  are  provided  to  assist 
creditors  in  calculating  the  total  annual 
loan  cost  rate.  The  Board  solicits 
comment  on  whether  other  examples 
should  be  provided,  and  if  so,  what 
should  be  illustrated. 

(d)  Reverse  Mortgage  Model  Form  and 
Sample  Form 

The  proposed  regulation  requires  that 
the  matrix  be  accompanied  by  a 
disclosure  substantially  similar  to  the 
model  form  in  this  paragraph.  Reverse 
mortgages  are  complicated  transactions,  ■ 
and  the  Board  believes  a  uniform 
disclosure  would  enhance  consumer 
understanding  of  the  proposed 
transaction  and  promote  informed 
comparison  shopping. 

The  proposed  mooel  form  antl  sampl/^ 
form  are  placed  in  this  appendix, 
because  they  apply  to  both  open-end 
and  closed-end  reverse  mortgage 
transactions.  This  avoids  publishing  the 
forms  twice,  in  Appendix  G  (Open-end 
model  forms  and  clauses)  and  Appendix 
H  (Closed-end  model  forms  and 
clauses). 

Appendix  L — Assumed  Loan  Periods 
for  Calculation  of  Total  Annual  Loan 
Cost  Rates 

As  stated  previously,  the  law  requires 
the  total  annual  loan  cost  rate 
disclosures  for  reverse  mortgage 
transactions  to  be  based  on  three 
assumed  loan  periods,  as  determined  by 
the  Board.  The  proposed  regulation 
tracks  the  assumed  loan  period 
requirements  of  HUD's  HECM  program 
(two  years,  a  period  equal  to  the 
youngest  consumer's  life  expectancy, 
and  a  period  1.4  times  that  consumer's 
hfe  expectancy). 

The  Board  proposes  to  use  the  U.S. 
^  Decennial  Life  Tables  for  the  life 
expectancy  figures.  These  tables  are 
published  by  the  Department  of  Health 
and  Human  Services  and  are  widely 
available  to  the  public.  The  figures  in 
the  proposed  appendix  are  based  on 
data  currently  available,  that  is,  on 
tables  for  1979-1981,  as  rounded  to  the 
nearest  whole  year.  The  Board 
contemplates  updating  the  figures  as 
data  are  published  periodically.  The 
Board  solicits  comment  on  other  sources 
of  life  expectancy  data  that  are  also 
widely  available  and  would  be 
appropriate  for  determining  the  total 
annual  loan  cost  rate  for  reverse  . 
mortgage  transactions. 
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The  propoaed  regulation  also  tracks 
the  HECM  pragraa's  use  of  female  life 
expectancjr  figtms  fcir  cakniladog  total 
annual  lom  cost  rates  fior  all  borrowws, 
as  women  are  estimated  to  comprise  the 
mafority  of  borrowers  under  existing 
reverse  mortgage  programs. 

IV.  Fonn  ofCDmnieBt  Letters 

Comment  letters  shoukl  refer  to 
Docket  No.  R-0858,  and,  when  possible, 
should  me  a  staedard  Courier  typeface 
with  a  type  size  of  10  or  12  characters 
per  inch.  This  will  enable  the  Board  to 
convert  the  text  in  machine-readable 
form  through  electronic  scanning,  and 
will  facilitate  automated  retrieval  of 
comments  for  review.  Also,  if 
accompanied  by  tn  original  document 
in  paper  form,  comments  may  be 
.submitted  on  3*/r  inch  or  5V4  inch 
computer  diskettes  in  any  I6M- 
competibte  DOS-besed  format. 

The  comment  period  ends  on  )«iuary 
18, 1995,  a  period  sli^tly  less  than  the 
60  days  normally  called  for  in  the 
Boiffd's  policy  statement  on  rulemaking 
(44  FR  3957,  January  19, 1979).  The  law 
provides  for  a  ^lort  timeframe  to  issue 
implementing  amendments  in  final 
form,  and  the  Board  believes  an 
abbreviated  comment  period  is  desirable 
to  ensure  that  a  final  rule  is  in  place  as 
soon  as  possible  to  provide  guidance  to 
creditors  affected  by  the  new  rules. 

V.  Kegnlatory  Flexftility  Analysis 

The  Board's  OfRce  of  the  Secretary 
has  prepared  an  economic  impact 
statement  on  the  proposed  amendments 
to  Regulation  Z.  A  copy  of  the  analysis 
may  be  obtained  from  Publications 
Services.  Boerd  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C  20551,  at  <202J  452-3245. 

VL  Paperwork  Reduction  Act 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  35:  5  CFR  1320.13).  the 
proposed  revisions  will  be  reviewed  by 
the  Board  under  the  authority  delegated 
to  the  Board  by  the  Office  of 
Management  and  Bu(^  after 
consideration  of  comments  received 
during  the  public  comment  period. 

Tlie  proposal  requires  creditors 
offering  high-rate,  hi^-fee  mortgages 
.  and  creditors  offering  reverse  mortgage 
transactions  to  fiimi^  to  consumers  at 
least  three  days  prior  to  consumniatioo 
a  one-time  notice  disclosing  casts  of  the 
loan  and  reminding  consumers  that 
signing  an  application  or  recei\iAg 
disclonires  does  not  require  the 
consumer  to  complete  the  transaction.  A 
model  form  in  Appendix  K  is  proposed 
to  ease  compliance  for  creditors 
•.umishin^  reverse  mortgage  disclosures. 
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The  Bo«  rd  believes  that  the  types  of 
mortgage  Hoducts  that  would  trigger 
these  add  tional  disclosures  are  not 
typically  i  iffered  by  state  member  banks; 
thus,  the  iroposed  requirements  would 
have  onljria  negligible  impact  on  the 
paperwork  burden  for  state  member 
banks.  Any  estimates  of  paperwork 
burden  fot  institutions  other  than  state 
member  ninks  that  would  be  affected  by 
the  proposed  amendments  would  be 
provided  fcy  the  fiederal  agency  or 
agencies  tfiat  supervise  these  lenders. 


Vn.Ind 


;  Terms 


The  Code  of  Federal  Regulations 
publishes  a  list  of  subjects  identifying 
common  nesearch  terms  that  are 
intended  Ijo  assi^  laypersons  with  the 
use  of  the  Code  of  Federal  Regulations. 
The  list  of  subjects  under  which  12  CFR 
part  226  i|  listed  would  be  expanded  as 
listed  beU 


If  hi 
Idw. 


List  of  Su  ijects  in  12  CFR  Part  226 

Adverti  ung.  Banks,  banking. 
Consume!  protection.  Credit,  Federal 
Reserve  S  -stem.  Mortgages,  Reporting 
and  recon  keeping  requirements,  Tru^ 
in  leadin{ . 

Certain  conventions  have  been  used 
to  hif^ig  It  the  proposed  revisions  to 
the  reguiapon.  New  langitage  is  showm 
inside  boIp-£aced  arrows,  wiiile 
language  lliat  would  be  deleted  is  set  off 
with  bold-faced  Iwackets. 

For  the  t^asons  set  forth  in  the 
preamble ,ithe  Board  proposes/to  amend 
12  CFR  pirt  226  as  follows:    ( 

PART  22a-TmiTH  IN  LENDING 
(REGULA  nON  Z) 

1.  The  1  iithOTity  citation  for  part  226 
continues  to  read  as  follows: 

AiidbBril  r.  12  U.S.C  3006,  IS  U^C  t€»4 
and  1637(c  (5|. 

2.  Secti  >n  226.1  would  be  amended  as 
follows: 

■aph  (b)  would  be  revised: 
iph  (dK5)  would  be 
d  as  paragraph  (dH6): 
paragraph  (dK5)  would  be 


a.  Para; 

b.  Para^ 
redesigns 

c  A  n 
added:  a 

d.  Redesignated  para^ph  (dX6) 
would  be  revised. 

The  revisions  and  addition  would 
read  as  fo  lows: 


§226.1     Aiithori^, 
organizatk  n, 


puq)ose,  coverage, 
I,  enforcement  and  iiabUlty. 


(b)  The  purpose  of  this  regulation  is 
to  promote  the  informed  use  of 
consumericredit  be  requiring 
disclosurts  about  its  terms  and  coet.  In 
additimi,  ihe  regulation  requires  a 
raaxianum  interest  rate  to  be  stated  in 
variable-rate  contracts  secured  ^  the 


UMI 


consumer's  dwelling  (,).  It  also  landl 
imposes  limitations  on  home  equity 
plans  that  ee  subject  to  the 
requirements  of  §  226.5b  and  high-iate. 
high-fee  mortgages  that  are  subject  to 
the  requirements  of  §  226.32.  Tho 
regulation  does  aot  govern  charges  fbr 
cortsumer  credit 

*  «        »        •        • 

(dr  •  • 

(5)  (There  are  several  appendices 
containing  information  such  as  the 
procedures  for  determinations  about 
state. laws,  state  exemptions  and 
issuance  of  staff  interpretations,  special 
rules  for  certain  kinds  of  credit  plans,  a  ^ 
list  of  enforcement  agencies,  and  the      C 
rules  for  computing  annual  p«centage 
rates  in  closed-end  credit  transactions,! 
Subpart  E  relates  to  high-rate,  high-fee 
mortgage  transactions  and  reverse 
mortgage  transactions.  It  contains  rules 
on  disclosures,  fees,  and  total  annual 
loan  cost  rates. 

(6)  There  are  several  appendices 
containing  information  such  as  the 
procedures  for  determinations  about 
state  laws,  state  exemptions  and 
issuance  of  staff  interpretations,  special 
rules  for  certain  kinds  of  credit  plans,  a 
list  of  enforcement  agencies,  and  the 
rules  for  computing  annual  percentage 
rates  in  closed-end  credit  transactions 
and  annual  interest  rates  for  reverse 
mortgage  transactions. 

*  •        •        •        « 

3.  In  §  226.2,  footnote  3  in  paragraph 
(a)(17)(i)  would  be  revised  to  read  as 
follows: 

S226.2    DMnWofisandnitasol 
conskvclion. 

(a)*  •   • 
(17)  •   •  •  ^ 
(i)  •  •  •  s  •  •  • 

*  •        •        •        » 

4.  In  §  226.5b  paragraph  (f)(2) 
introductory  text  would  be  revised  and 
a  new  paragraph  (fK4)  would  be  added 
to  read  as  follows: 

S  226.5b   Requlraments  for  tKMne  equity 
plans. 

(0  •  •  * 

(2)  Terminate  a  plan  and  demand 
repayment  of  the  entire  outstanding 


'  A  person  regularly  extends  consumer  credU  only 
if  it  extended  cradit  (othsr  than  credit  iKtbject  to  th« 
requiretuenu  of  $Z2S.32)  mora  rhnn  25  limes  (ar 
moro  than  S  limes  for  transactions  secared  by  a 
dwelling)  In  the  preceding  calendar  ye.-ir  If  a  person 
did  not  meal  these  tmiMrical  staMbrds  in  the 
preceding  calendar  year,  the  ntmerical  standards 
shall  be  applied  to  the  current  calendar  vear.  A 
person  regalariy  extends  cbrsmmt  credit  il.  in  any 
IZ-month  periad.  k  ori^Aated  two  or  ax>re  credit 
extensions  that  arc  subject  to  the  requir<iments  of 
$226.32  (covering  high-rate,  high-fee  mortpiges)  or 
one  or  nwre  stjch  rredii  ealen^ions  through  a 
mortga^  broker. 


balance  in  advance  of  the  original  term 
(except  far  reverse  mortgage 
transactions  that  are  subject  to 
paragraf>h  (fK4)  of  this  section)  unless 


♦(4)  For  reverse  mortgage  transactions 
that  are  subject  to  §  226.33,  terminate  a 
plan  and  demand  repajrment  of  the 
entire  outstanding  balance  in  advance  of 
the  original  term  except: 

(i)  In  the  case  of  default: 

(ii)  If  the  consumer  transfers  title  to 
the  property  securing  the  note; 

(iii)  If  the  consumer  ceases  using  the 
property  securing  the  note  as  the 
primary  dwelling:  or 

(iv)  Upon  the  consumer's  death.f 

5.  In  §  226.23,  footnote  48  in 
paragraph  (a)(3)  would  be  revised  to 
read  as  follows: 

§226.23    RigModescission. 
(a)*  •  • 
(3)  •••••••  » 

•  •        •        *        • 

6.  In  §  226.28.  the  first  sentence  of 
paragraph  (b)  would  be  revised  to  read 
as  follows: 

§226.28    Effect  on  State  laws. 

•  •        •        «        • 

(b)  Equivalent  disclosure 
requirements.  If  the  Board  determines 
that  a  disclosure  required  by  state  law 
(other  than  a  requirement  relating  to  the 
finance  charge  (or]  |,4  annual 
percentage  rate,!  or  the  disclosures 
required  under  §  226.32|)  is 
substantially  the  same  in  meaning  as  a 
disclosure  required  under  the  act  or  this 
regulation,  creditors  in  that  state  may 
make  the  state  disclosure  in  lieu  of  the 
federal  disclosure.  •  *  • 


7.  Part  226  would  be  amended  by 
adding  a  new  Subpart  E  to  read  as 
follows: 

^Subpart  E— Certain  Mortgage  Transactions 

O0C. 

226.31  Gvnecal  disclosure  requirements. 

226.32  Higb-m*.  high-fiee  mortgages. 

226.33  Reverse  mortgages. 

Subfiart  E— Ceitrin  Mortgage 
Transactions 

§226.31    QanefSl  dtsdOBura  requifements. 

(a)  IMation  to  other  subparts.  The 
requirements  and  limitations  of  this 

'The  lena  "aaaleriel  dUdosures"  means  the 
requiretl  disdosureeotAe  ennual  percentage  rale, 
the  rinaaoeclMise.  the  amount  Baanoed.  the  tolel 
payments,  landl  the  payment  schedut«(.)».  end  the 
dtsctMiMW  a*id  Itwiwions  refected  to  in  §  226.S2(c) 
And  td).| 


subpart  are  in  addition  to  and  not  in 
lieu  of  those  contained  in  other  subparts 
of  this  part. 

(b)  Form  of  disclosures.  The  creditor 
shall  make  the  disclosures  required  by 
this  subpart  clearly  and  conspicuously 
in  *vriting,  in  a  form  that  the  consumer 
may  keep. 

(c)  Timing  o/disc/osiires.—{l)  High- 
rate.  high-fee  mortgage  disclosures.  The 
creditor  shall  furnish  the  disclosures 
required  by  §  226.32  at  least  three 
business  days  prior  to  consiunmation  of 
a  hi^-rate,  high-fee  mortgage 
transaction. 

(i)  New  disclosures.  After  complying 
with  paragiaph  (c)(1)  of  this  section  and 
prior  to  consummation,  if  the  creditor 
dianges  any  term  that  makes  the 
disclosures  inaccurate,  new  disclosiutts 
shall  be  pro\'ided  in  accordance  with 
the  requirements  of  this  subpart. 

(ii)  Telephone  disclosures.  A  creditor 
may  pro\ide  new  disclosures  by 
telephone  if  the  consumer  initiates  the 
change,  and  if,  at  consummation — 

(A)  The  creditor  provides  new  written 
disclosures:  and 

(B)  The  consumer  and  cneditor  sign  a 
statement  that  the  new  disclosures  were 
provided  by  telephone  at  least  three 
days  prior  to  consummation. 

(2)  fleverse  mortgage  disclosures.  The 
creditor  shall  fiunish  the  disclosures 
required  by  §  226.33  at  least  three 
business  days  prior  to: 

(i)  Consiunmation  of  a  closed-end 
credit  transaction:  or 

(ii)  The  first  transaction  under  an 
open-end  credit  plan. 

(d)  Basis  of  disclosures  and  use  of 
estimates.  Disclosures  shall  reflect  the 
terms  of  the  legal  obligation  between  the 
parties.  If  any  information  necessary  for 
accurate  disclosiue  is  imknown  to  die 
creditor,  the  creditor  shall  make  the 
disclosure  based  on  the  best  information 
reasonably  available  and  shall  state 
clearly  that  the  disclosure  is  an 
estimate. 

(e)  Multiple  creditors;  multiple 
consumers.  If  a  transaction  involves 
more  than  one  creditor,  oidy  one  set  of 
disclosures  shall  be  given  and  the 
creditors  shall  agree  among  themsdves 
which  creditor  must  con^dy  with  the 
requirements  that  this  regulation 
imposes  on  any  or  all  of  them.  If  there 
is  more  than  one  consumer,  the 
disclosures  may  be  made  to  any 
consumer  who  is  primarily  liabfe  on  the 
obligation.  If  the  transaction  is 
rescindable  under  §  226.15  or  §  226.23, 
however,  the  disclosures  shall  be  made 
to  each  consiuner  who  has  the  rig^t  to 
rescind. 

(f)  Effect  of  subsecpjent  events.  If  a 
disdosiue  becomes  inacciuate  because 
of  an  event  that  occurs  after  the  creditor 


delivers  the  required  disdosiues,  the 
inaccuracy  is  not  a  violation  of  this 
regulation,  although  new  disclosures 
may  be  required  under  paragraph  (c)  of 
this  section.  §  226.9(c).  §  226.19.  or 
^  226.20. 

§226.32    High-rate,  htglv-fee  mortgages. 

(a)  Coverage.  This  section  does  not 
apply  to  the  following: 

(1 1  A  residential  mortgage  transaction. 

(2)  A  reverse  mortgage  transaction 
subject  to  §  226.33. 

(3)  An  open-md  credit  plan  subject  to 
subpart  B  of  this  part 

(b)  Definitions.  For  purposes  of  this 
subpart,  the  following  deftnitior.>  apply: 

(1)  High'TXAe.  high  fee  mortgage 
meaiu  a  consumer  credit  transaction 
that  is  secured  by  the  cx)nsunjer's 
principal  dwelling,  and  in  which  either: 

(i)  The  annual  percentage  rate  at 
consiunmation  will  exceed  by  more 
than  10  percentage  points  the  yield  on 
Treasury'  securities  having  comparable 
periods  of  maturity  on  the  fifleenlh  day 
of  the  month  immediately  preceding  the 
month  in  which  the  application  for  the 
extension  of  credit  is  receiv<ed  by  the 
creditor:  or 

(ii)  The  total  points  and  fees  payable 
by  the  (xmsumer  at  or  before  loan 
closing  will  exceed  the  greater  of  8 
percent  of  the  total  loan  amount,  or 
$400;  the  $400  figure  shall  be  adjusted 
euinually  on  fanuary  1  by  the  annual 
percentage  change  in  the  Qxisumer 
Price  Index  that  was  reported  on  the 
preceding  June  1. 

(2)  For  purposes  of  paragraph  (b)(1  )(ii) 
of  this  section,  points  and  fees  mean: 

(i)  All  items  required  to  be  disclosed 
under  §  226.4(a)  and  226.4fb).  except 
interest  or  the  time-price  differential: 

(ii)  All  compensation  paid  to 
mortgage  biokers:  and 

(iii)  All  items  required  to  be  disclosed 
imder  §  226.4(cK7)  (other  than  amounts 
held  for  future  payment  of  taxes)  unless 
the  charge  is  reasonable,  the  creditor 
receives  bo  direct  or  indirect 
compensation,  and  the  charge  is  not 
paid  to  an  affiliate  of  the  creditor. 

(3)  Affiliate  means  an  entity  defined 
in  section  2(k)  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C.  1841). 

(c)  Disclosures.  In  addition  to  other 
disclosures  required  by  this  part,  for 
each  high-rate,  high-fira  mor^ge 
transaction,  the  creditor  shall  disclose 
the  following: 

(1)  Notices.  The  following  statement. 
"You  me  not  required  to  comfilete  this 
agreement  merely  because  you  have 
received  these  disclosures  or  have 
signed  a  loan  application.  If  you  obtain 
th^  loan,  the  lender  will  have  a 
mortage  on  yotu-  home.  You  could  lose 
your  home,  and  any  money  you  have 
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put  into  it,  if  you  do  not  meet  your 
obligations  under  the  loan." 

(2)  Annual  percentage  rate.  The 
annual  percentage  rate. 

(3)  Monthly  payment.  The  amount  of 
the  regular  monthly  payment. 

(4)  Variable-rate.  For  variable-rate 
transactions,  a  statement  that  the 
interest  rate  and  monthly  payment  may 
increase,  and  the  amount  of  the 
maximum  monthly  payment,  based  on 
the  maximum  interest  rate  required  to 
be  disclosed  under  §  226.30. 

(d)  Limitations.  A  high-rate,  high-fee 
mortgage  transaction  may  not  provide 
for  the  following  terms: 

{!)  Balloon  payment.  A  payment 
schedule  with  regular  periodic 
payments  that  do  not  repay  the  full 
amount  of  interest. 

(2)  Negative  amortization.  A  payment 
schedule  with  regular  periodic 
payments  that  when  aggregated,  do  not 
fully  amortize  the  outstanding  principal 
balance. 

(3)  Advance  payments.  A  payment 
schedule  that  consolidates  more  than 
two  periodic  payments  and  pays  them 
in  advance  from  the  proceeds. 

(4)  Increased  interest  rate.  An 
increase  in  the  interest  rate  after  default. 

(5)  Rebates.  A  refund  calculation  by  a 
method  less  favorable  than  the  actuarial 
method  (as  defined  under  section  933(d) 
of  the  Housing  and  Community 
Development  Act  of  1992),  for  rebates 
arising  from  a  loan  acceleration  due  to 
default. 

(6)  Prepayment  penalties.  Except  as 
provided  in  paragraph  (d)(7)  of  this 
section,  a  penalty  for  paying  all  or  part 
of  the  principal  before  the  date  on 
which  the  principal  is  due.  A 
prepayment  penalty  includes  computing 
a  refund  of  unearned  interest  less 
favorable  to  the  consumer  than  the 
actuarial  method,  as  defined  under 
section  933(d)  of  the  Housing  and 
Community  Development  Act  of  1992. 

(7)  Exception.  A  high-rate,  high-fee 
mortgage  transaction  may  contain  a 
prepayment  penalty  otherwise 
permitted  by  law  (including  a  refund 
calculated  according  to  the  rule  of  78s) 
if: 

(i)  The  penalty  can  be  exercised  only 
for  the  first  five  years  following 
consummation; 

(ii)  The  source  of  the  prepayment 
funds  is  not  a  refinancing  by  the 
creditor  or  an  affiliate  of  the  creditor; 
and 

Ini)  At  consummation,  the  consumer's 
total  monthly  debts  (including  amounts 
owed  under  the  high-rate,  high-fee 
mortgage)  do  not  exceed  50  percent  of 
the  consumer's  monthly  gross  income, 
as  verified  by  the  consumer's  signed 
financial  statement,  a  credit  report,  and 
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payment  records  for  employment 
income. 

(e)  Prohibited  acts  and  practices.  A 
creditor  Extending  high-rate,  high-fee 
mortgag«credit  may  not: 

(1)  Repjayment  ability.  Engage  in  a 
pattern  or  practice  of  extending  such 
credit  to  f  consumer  based  on  the 
consumer's  collateral  if,  considering  the 
consume  's  current  and  expected 
income,  <  urrent  obligations,  and 
employm  ent,  the  consumer  is  unable  to 
make  theischeduled  payments. 

(2)  Home  improvement  contracts.  Pay 
a  contrac  or  under  a  home  improvement 
contract :  rom  the  proceeds  of  a  high- 
rate,  high  fee  mortgage,  other  than: 

(i)  By  ap  instrument  payable  to  the 
consume!  or  jointly  to  the  consumer  and 
the  contn  ctor;  or 

(ii)  At  t  le  election  of  the  consumer, 
through  a  third-party  escrow  agent  in 
accordani  ;e  with  terms  established  in  a 
written  a|  reement  signed  by  the 
consume! ,  the  creditor,  and  the 
contracto  ■  prior  to  the  disbursement. 
,   (3)  Not  ce  to  assignee.  Sell  or 
otherwis(  assign  a  high-rate,  high-fee 
mortgage  without  furnishing  the 
following  statement  to  the  purchaser  or 
assignee:  'Notice:  Purchasers  or 
assignees  of  this  mortgage  could  be 
liable  for  ill  claims  and  defenses  with 
respect  to  the  mortgage  that  the 
borrower  :ouId  assert  against  the 
creditor." 

§226.33    Reverse  mortgages. 

(a)  DefAiition.  For  purposes  of  this 
subpart,  reverse  mortgage  transaction 
means  a  qonrecourse  consumer  credit 
obligatioii  in  which: 

(Ij  A  nM)rtgage,  deed  of  trust,  or 
equivalen  t  consensual  security  interest 
securing  (  ne  or  more  advances  is 
created  in  the  consumer's  principal 
dwelling;  and 

(2)  Any  principal,  interest,  or  shared 
appreciat  on  or  equity  is  due  and 
payable  (<  ther  than  in  the  case  of 
default)  o  ily  after: 

(i)  The  consumer  dies; 

(ii)  Theidwelling  is  transferred;  or 

(iii)  Th(  consumer  ceases  to  occupy 
the  dwell  ng  as  a  principal  dwelling. 

(b)  Com  ent  of  aisclosures.  In  addition 
to  other  d  sclosures  required  by  this 
part,  for  e  ich  reverse  mortgage 
transactio  i,  the  creditor  shall  provide 
the  follo\i  ing  disclosures  in  a  form 
substantij  Ily  similar  to  the  model  form 
found  in  ]  aragraph  (d)  of  Appendix  K 
of  this  pait: 

(1)  Noti  :e.  A  statement  that  the 
consumer  is  not  obligated  to  complete 
the  revers  s  mortgage  transaction  merely 
because  tl  e  consumer  has  received  the 
disclosu«  s  required  by  this  section  or 
has  signec  an  application  for  a  reverse 
mortgage  oan. 
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(2)  Total  annual  loan  cost  rates.  A 
good  faith  estimate  of  the  projected  total 
cost  of  the  credit,  determined  in 
accordance  with  paragraph  (c)  of  this 
section,  and  expressed  as  a  table  of 
"total  annual  loan  cost  rates,"  using  that 
term,  determined  in  accordance  with 
Appendix  K  of  this  part. 

(3)  Itemization  of  pertinent 
information.  An  itemization  of  loan 
terms,  charges,  the  age  of  borrower  and 
the  appraised  property  value. 

[4]  Explanation  of  table.  An 
explanation  of  the  table  of  total  annua! 
loan  cost  rates  provided  in  the  model 
form  found  in  paragraph  (d)  of 
Appendix  K  of  this  part. 

(c)  Projected  total  cost  of  credit.  The 
projected  total  cost  of  credit  shall  reflect 
the  following  factors,  as  applicable: 

(1)  Costs  to  consumer.  All  costs  and 
charges  to  the  consumer,  including  the 
costs  of  any  annuity  that  the  consumer 
elects  or  is  required  to  purchase  as  part 
of  the  reverse  mortgage  transaction. 

(2)  Payments  to  consumer.  All 
payments  to  and  for  the  benefit  of  the 
consumer,  including  annuity  payments 
that  the  consumer  will  receive  from  an      , 
annuity  that  the  consumer  elects  or  is 
required  to  purchase  as  part  of  the 
reverse  mortgage  transaction. 

(3)  Additional  creditor  compensation. 
Any  shared  appreciation  or  equity  in  the 
dwelling  that  the  creditor  is  entitled  by 
contract  to  receive. 

(4)  Limitations  on  consumer  liability 
Any  limitation  on  the  consumer's 
liability  (such  as  nonrecourse  limits  and 
equity  conservation  agreements). 

(5)  Assumed  annual  appreciation 
rates.  Each  of  the  following  assumed 
annual  appreciation  rates  for  the 
dwelling: 

(i)  0  percent, 
(ii)  4  percent, 
(iii)  8  percent. 

(6)  Assumed  loan  period.  Each  of  the 
following  assumed  loan  periods,  as 
provided  in  Appendix  L  of  this  part: 

(i)  2  years. 

(ii)  The  actuarial  life  expectancy  of 
the  youngest  consumer  to  become 
obligated  on  the  reverse  mortgage 
transaction  (as  of  that  consumer's  most 
recent  birthday). 

(iii)  The  actuarial  life  expectancy 
specified  by  paragraph  (c)(5)(ii)  of  this 
section,  multipUed  by  a  factor  of  1.4  and 
rounded  to  the  nearest  full  year. 

9.  A  new  Appendix  K  would  be  added 
to  read  as  follows: 

Appendix  K  to  Part  226— Total  Annual 
Loan  Cost  Rate  Computations  for  . 
Reverse  Mortgage  Transactions 

(a)  Introduction.  Creditors  are  requintd  to 
disclose  a  series  of  total  annual  loan  cost 


rates  for  each  reverse  mortgage  transaction. 
This  appendix  contains  the  equations 
creditors  must  use  in  computing  the  total 
annual  loan  cost  rate  for  various  transactions, 
as  well  as  instructions,  explanations,  and 
examples  for  various  transactions.  This 
appendix  is  modeled  after  Appendix  J  of  this 
part  (Annual  Percentage  Rates  Computations 
for  Closed-end  Credit  Transactions);  creditors 
should  consult  Appendix  J  of  this  part  for 
additional  guidance  in  using  the  formulas  for 
reverse  mortgages. 

(b)  Instructions  and  equations  for  thu  total 
annual  loan  cost  rate. 

(1)  General  rule.  The  total  annual  loan  cost 
^rate  shall  be  the  nominal  total  annual  loan 

cost  rate  determined  by  multiplying  the  unit- 
period  rate  by  the  nuniber  of  unit-periods  in 
ci  year. 

(2)  Term  of  the  transaction.  For  purposes 
of  total  loan  cost  disclosures,  the  term  of  a 
reverse  mortgage  transaction  is  assumed  to 
l)egin  on  the  first  of  the  month  in  which 
consummation  is  expected  to  occur.  If  a  loan 
cost  or  any  portion  of  a  loan  cost  is  initially 
incurred  beginning  on  a  date  later  than 
consummation,  the  term  of  the  transaction  is 
assumed  to  begin  on  the  first  of  the  month 
in  which  that  loan  cost  is  incurred.  For 
purposes  of  total  loan  cost  disclosures,  the 
term  ends  on  each  of  the  assumed  loan 
periods  specified  in  §  226.33(c)(6). 

(3)  Definitions  of  time  intervals. 

(i)  A  period  is  the  interval  of  time  lietween 
advances. 

(ii)  A  common  period  is  any  period  that 
occurs  more  than  once  i^  a  transaction. 

(iii)  A  standard  inteifal  of  time  is  a  day. 
week,  semimonth.  month,  or  a  multiple  of  a 
week  or  a  month  up  to.  but  not  exceeding. 
1  year. 

(iv)  All  months  shall  be  considered  equal. 

(4)  Unit-period. 

(i)  In  all  transactions  other  than  a  single- 
advance,  single-payment  transaction,  the 
unit-period  shall  be  that  common  period,  not 
to  exceed  one  year,  that  occurs  most 
frequently  in  the  transaction,  except  th^ 

(A)  If  two  or  more  common  periods  occur 
with  equal  frequency,  the  smaller  of  such 
common  periods  shall  be  the  unit-period;  or 

(B)  If  there  is  no  common  period  in  the 
transaction,  the  unit-period  shall  be  that 
period  which  is  the  average  of  all  periods 
rounded  to  the  nearest  whole  standard 
interval  of  time.  If  the  average  is  equally  near 
two  staadard  intervals  of  time,  the  lower 
shall  be  the  unit-period. 

(ii)  In  a  single-advance,  single-payment 
transaction,  the  unit-period  shall  be  the  term 
of  the  transactioa,  but  sImU  not  exceed  one  , 
year. 

(5)  Number  of  unit-periods  betu-een  two 
given  dates. 

(i)  The  number  of  days  between  two  dates 
shall  be  the  number  of  24-hour  intervals 
between  any  point  in  time  on  the  first  date 
to  the  same  point  in  time  on  the  second  date. 

(ii)  If  the  unit-period  is  a  month,  the 
number  of  full  unit-periods  between  two 
dates  shall  be  the  number  of  months.  If  the 
unit-period  is  a  month,  the  number  of  unit* 
periods  per  year  shall  be  12. 

(iii)  If  the  unit-period  is  a  semimonth  or  a 
multiple  of  a  month  not  exceeding  1 1 
months,  the  number  of  days  between  two 


dates  shall  be  30  times  the  number  of  full 
months.  The  number  of  full  unit-periods 
shall  be  determined  by  dividing  the  number 
of  days  by  15  in  the  case  of  a  semimonthly 
unit-period  or  by  the  appropriate  multiple  of 
30  in  the  case  of  a  multimonthly  unit-period. 
If  the  unit-period  is  a  semimonth.  the  number 
of  unit-periods  per  year  shall  be  24.  If  the 
number  of  unit-periods  is  a  multiple  of  a 
month,  the  number  of  unit-periods  per  year 
shall  be  12  divided  by  the  number  of  months^ 
per  unit-period. 

(iv)  If  the  unit-period  is  a  day.  a  week,  or 
a  multiple  of  a  week,  the  number  of  full  unit- 
periods  shall  be  determined  by  dividing  the 
number  of  days  between  the  two  given  dates 
by  the  number  of  days  per  unit-period.  If  the 
unit-period  is  a  day,  the  number  of  unit- 
periods  per  year  shall  be  365.  If  the  unit- 
period  is  a  week  or  a  multiple  of  a  week,  the 
number  of  unit-periods  per  year  shall  be  52 
divided  by  the  number  of  weeks  per  unit- 
period. 

(v)  If  the  unit-period  is  a  year,  the  number 
of  full  unit-periods  between  two  dates  shall 
be  the  number  of  full  years  (each  equal  to  12 
months). 

(6)  Symbols.  The  ^mbols  used  to  express 
the  terms  of  a  transaction  in  the  equation  set 
forth  in  paragraph  (b)(8)  of  this  appendix  art- 
defined  as  follows: 

Aj  =  The  amount  of  each  periodic  at  lump- 
sum advance  to  the  consumer  under  the 
reverse  mortgage  transaction. 

i  =  Percentage  rate  of  the  total  loan  cost  per 
unit-period,  expressed  as  a  decimal 
equivalent. 

i  =  The  number  of  unit-periods  until  the  jth 
advance. 

n  =  The  number  of  unit-periods  between 
consummation  and  repayment  of  the 
debt. 

P.  =  Min  (Bain.  Val„).  This  is  the  maximum 
amount  that  the  creditor  can  be  repaid  at 
the  specified  loan  term. 

Bain  =  Loan  balance  at  time  of  repayment, 
including  all  costs  and  fees  incurred  b}- 
the  consumer  (including  any  shared 
app.'eciation  or  shared  equity  amount) 
compounded  to  time  n  at  the  creditor's 
contract  rate  of  interest. 

Vain  =  Valo  (1  +  ct)y.  where  Valo  is  the 

property  value  at  consummation,  is  the 
assumed  annual  rate  of  appreciation  for 
the  dwelling,  and  y  is  the  number  of 
years  in  the  assimaed  term.  VaU  must  be 
reduced  by  the  amount  of  any  equity 
reserved  for  the  consumer  by  agreement 
between  the  parties,  or  by  7  percent  (or 
the  amount  or  percentage  specified  in 
the  credit  agreement),  if  the  amount 
required  to  be  repaid  is  limited  to  the  net 
proceeds  of  sale. 

£  s  The  sununaUon  operator. 


Syihbols  used  in  the  examples  shown  in 
this  appendix  are  defined  as  follows: 

FWi  i  =  The  future  value  of  1  per  unit- 
period  for  X  unit  periods,  first  ad\'ance 
due  immediately  (at  time  =  0.  which  is 
consummation). 


i 
w  ^  The  mmiier  or  unii.penoil'.  per  >  ear. 
1  =  wi  x  100  =  the  nominal  total  annual  loan 
cost  rate. 
(7)  General  equation.  The  total  annual  loan 
cost  rate  for  a  reverse  mortgage  transaction 
must  be  determined  by  fu^t  solving  the 
following  formula,  which  sets  forth  the 
relationship  lietween  the  advances  to  the 
consumer  and  the  amount  owed  to  the 
creditor  under  the  terms  of  the  reverse 
mortgage  agreement  for  the  loan  cost  rate  per 
unit-period  (the  loan  cost  rate  per  unit-period 
is  then  multiplied  by  the  number  of  unit- 
periods  per  year  to  obtain  the  total  annual 
loan  cost  rate  I:  that  is  I  =  wi): 


n-l 


^A,(I-H)"-^  =  P„ 

(8)  Solution  of  general  equation  by 
iteration  process,  (i)  The  general  equation  in 
paragraph  (b)(7)  of  this  appendix,  when 
applied  to  a  simple  transaction  for  a  reverse 
mortgage  loan  of  equal  monthly  advances  of 
S350  each,  and  with  a  total  amount  owed  of 
S14.313.08  at  an  assumed  repayment  period 
of  two  years,  takes  the  special  form: 

P„=350FV„^i.  or 


P  =350x 


(1  +  i)   -I 


x(l  +  i) 


Using  the  iteration  procedures  found  in 
steps  1  through  4  of  (bM9)(i)  of  Appendix  J 
of  this  part,  the  total  annual  loan  cost  rate, 
correct  to  two  decimals,  is  48.53% 

(ii)  In  usin$;  these  iteration  procedures,  it 
is  expected  that  calculators  or  computers  will 
be  progranuned  to  carry  all  available 
decimals  throughout  the  calculation  and  that 
enough  iterations  will  be  performed  to  make 
virtually  certain  that  the  total  annual  loan 
cost  rate  obtained,  when  rounded  to  two 
decimals,  is  correct.  Total  annual  loan  cost 
rates  in  the  examples  below  were  obtained  by 
using  a  10-digit  programmable  calculator  and 
the  iteration  procedure  described  in 
Appendix  )  to  this  part. 

(9)  Assumption  for  discretionary  cash 
advances.  If  the  consumer  controls  the  timing 
of  advances  made  after  consummation  (such 
as  in  a  credit  line  arrangement),  creditors 
must  use  the  general  formula  in  paragraph 
(b)(7)  of  this  appendix.  The  total  annual  loan 
cost  rate  shall  be  based  on  the  assumption 
that  50  percent  of  the  principal  loan  amount 
is  advanced  at  closing,  or  in  the  case  of  an 
open-end  transaction,  at  the  time  the 
consumer  becomes  (4)ligated  under  the  plan. 
Cnxlitors  shall  assume  the  advances  an 
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made  at  th€|interest  rate  then  in  efliect  and 
that  no  further  advances  are  made  to,  or 
repayments  made  by,  the  consumer  during 
the  term  of  the  transaction  or  plan. 

(10)  Assumption  for  variable-rate  reverse 
mortgage  transactions.  If  the  interest  rate  for 
a  reverse  mortgage  transaction  may  increase 
during  the  loan  term  and  the  amount  or 
timing  is  not  known  at  consummation, 
creditors  shall  baselhe  disclosures  on  the' 
initial  interest  rate  in  effiect  at  the  time  the 
disclosures  are  provided. 

(11)  Assumption  for  closing  costs.  In 
calculating  the  total  annual  loan  cost  rate, 
creditors  shall  assume  all  closing  and  other 
consumer  costs  are  fmanced  by  the  creditor. 

(c)  Examples  of  total  annual  loan  cost  rate 
computations. 

(1)  Lump-sum  advance  at  consummation. 
Lump-sum  advance  to  consumer  at 

consummation:  S30,000 
Total  of  consumer's  loan  costs  financed  at 

consummation:  S4,500 
Estimated  time  of  repayment  (based  on  life 

expectancy  of  a  consumer  of  age  78):  10 

years 
Appraised  value  of  dwelling  at 

consummation:  SIOO.OOO 
Assumed  annual  dwelling  appreciation  rate: 

4% 

Pi2o  »  Min  (109.441.32. 148,024.43) 


119 


.120-j 


30,000(1 +  i)'"'^  +  XO(l  +  ')' 

=  109,441.32 
i  =  .010843293 

Total  annual  loan  cost  rate  (100(.010843293 
X  12))  =  13.01% 

(2)  Monthly  advance  beginning  at 
consummation. 

Monthly  advance  to  consumer,  beginning  at 

consummation:  S481.43 
Total  of  consumer's  loan  costs  financed  at 

consummation:  54,500 
^stimated  time  of  repayment  (based  on  life 
^  expectancy  of  a  consumer  of  age  78):  10 

years 
Appraised  value  of  dwelling  at 

consummation:  SIOO.OOO 
Assumed  annual  dwelling  appreciation  rate: 

8% 

Pijo  =  Min  (107,054.49,  215,892.50) 


48K43X 


(W)'^-I 


x(l+i) 


=  107,054.49 


i  =  .009383333 

Total  annual  loan  cost  rate  (100(.00938333.3 
x  12)  =  11.26% 

(3)  Lump  sum  adwnce  at  consummation 
and  monthly  advances  thereafter. 
Lump  sum  advance  to  consumer  at 

consummation:  $10,725 
Monthly  advance  to  consumer,  beginning  one 

month  after  consummation:  $725.00 
"Total  of  consumer's  loan  costs  financed  at 

consummation:  S4.500 


expectai  cy 


ime  of  repayment  (based  on  life 
of  a  consumer  of  age  75):  12  : 


Estimated 

expec 

years 
Appraisedjvalue  of  dwelling  at 

consunu  lation:  $100,000 
Assumed  i  nnual  dwelling  appreciation  rate: 

8% 

Pi44  =  Min|(229.382.8S,  251,817.01) 


10.725<1  +  i)""-"  +  £725(1  +  i)"*-^ 


=  229382.85 

i  =  .00806tl7958 

Total  anni  il  loan  cost  rate 

(100(.l  0806917958  x  12)  =  9.68% 

(d)  fleva  se  mortgage  model  form  and 
sample  foi  n. 

t\)  Modi  I  form. 

Total  Ann  lal  Loan  Cost  Rate 

Loan  Tern  s 

Age  of  bor  ower: 
Appraised  property  value: 
Interest  ral  e: 
Monthly  p  lyment: 
Initial  drai  i: 
Line  of  ere  iit: 

Initial  Loo  i  Charges 

Closing  cofts: 

Mortgage  i|isurance  premium: 

Annuity  cAst: 

Monthly  L  <an  Charges 

Mortgage  i  isurance:  r 

Servicing  ;e: 

Other  Cha  ges 

Shared  Ap  sreciation: 

Bepaymen  '  Limits 


Apprecia- 
tion rate 
(percent) 


0 

4 
8 


2-year 
loan  term 


I    1-year 
loan  term 


[    ]-year 
loan  term 


The  cosi  of  any  reverse  mortgage  loan 
depends  o  i  how  long  you  keep  the  loan  and 
how  much  your  house  appreciates  in  value. 
Generally,  ihe  longer  you  keep  a  reverse 
mortgage,  jhe  lower  the  cost  of  the  loan  is  for 
you. 

This  tab  e  shows  the  estimated  cost  of  your 
reverse  mcrtgage  loan,  expressed  as  an 
annual  ratf.  It  illustrates  the  cost  for  three 
loan  terms;  2  years,  life  expectancy  for 
someone  ypur  age,  and  1.4  times  that  life 
expectancy.  The  table  also  shows  the  cost  of 
the  loan,  assuming  the  value  of  your  home 
appreciate  i  at  three  different  rates:  0%,  4% 
and  8%. 

The  tota  annual  loan  cost  rates  in  this 
table  are  b  ised  on  the  total  charges  associated 
with  this  1  wn.  These  charges  typically 
include  principal,  interest,  closing  costs, 
mortgage  ihsurance  premiums,  annuity  costs, 


and  servicing  costs  (but  not  disposition 
costs — costs  when  you  sell  the  home). 

The  rates  in  this  table  are  estimates.  Your 
actual  cost  may  differ  if,  for  example,  the 
amount  of  your  loan  advances  varies  or  the 
interest  rate  on  your  mortgage  changes. 
Signing  an  Application  or  Receiving  These 
Disclosures  Does  Not  Require  You  to 
Complete  This  Loan 

(2)  Sample  Form. 
Total  Aimual  Loan  Cost  Rate 

Loan  Terms 

Age  of  borrower:  75 

Appraised  property  value:  $100,000 

Interest  rate:  9% 

Monthly  payment:  S301. 80 

Initial  draw:  Si  ,000 

Line  of  credit:  $4,000 

Initial  Loan  Charges 

Closing  costs:  $2,500 

Mortgage  insurance  premium:  S2,000 

Annuity  cost:  N/A 

Monthly  Loan  Charges 

Mortgage  insurance:  .05% 
Servicng  fee:  S25.00 

Other  Charges 

Shared  Appreciation:  N/A 

Repayment  Limits 

Net  proceeds  estimated  at  93%  of  projected 
home  sale 


Apprecia- 
tion rate 
(percent) 

2  year 
loan  term 
(percent) 

12  year 
loan  term 
(percerrt) 

17  year 
loan  term 
(percent) 

0 

4    .„.;..„.„ 

8 

39.8 
39.8 
39.8 

10.8 
12.2 
12.2 

4.6 
10.6 
11.2 

The  cost  of  any  reverse  mortgage  loan 
depends  on  how  long  you  keep  the  loan  and 
how  much  your  house  appreciates  in  value. 
Generally,  Uie  longer  you  keep  a  reverse 
mortgage,  the  lower  the  cost  of  the  loan  is  for 
you. 

This  table  shows  the  estimated  cost  of  your 
reverse  mortgage  loan,  expressed  as  an 
annual  rate.  It  illustrates  the  cost  for  three 
loan  terms:  2  years,  life  expectancy  for 
someone  your  age,  and  1.4  times  that  life 
expectancy.  The  table  also  shows  the  cost  of 
the  loan,  ass^iming  the  value  of  your  home 
appreciates  at  three  different  rates:  0%.4% 
and  8%. 

The  total  annual  loan  cost  rates  in  this 
table  are  based  on  the  total  charges  associated 
with  this  loan.  These  charges  typically 
include  principal,  interest,  closing  costs, 
mortgage  insiu^nce  premiums,  annuity  costs, 
and  servicing  costs  (but  not  disposition 
costs — costs  when  you  sell  the  home). 

The  rates  in  this  table  are  estimates.  Your 
actual  cost  may  differ  if,  for  example,  the 
amount  of  your  loan  advances  varies  or  the 
interest  rate  on  your  mortgage  changes. 

Signing  an  Application  or  Receiving  These 
Disclosures  Does  Not  Require  You  to 
Complete  This  Loan-^ 

10.  A  new  Appendix  L  would  be 
added  to  read  as  follows: 
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Appendix  L  to  Part  226— Assumed 
Loan  Periods  for  Computations  of 
Total  Annual  Loan  Cost  Itates 

(a)  Required  tables.  In  calculating  the  total 
annual  loan  cost  rates  in  accordance  with 
Appendix  K  of  this  part,  creditors  shall 
assume  three  loan  periods,  as  determined  by 
the  following  table. 

(b)  Loan  periods. 

(1)  Loan  Period  1  is  a  two-year  loan  period. 

(2)  Loan  Period  2  is  the  life  expectancy  in 
years  of  the  youngest  borrower  to  become 
obligated  on  the  reverse  mortgage  loan,  as 
shown  in  the  U.S.  Decennial  Life  Tables  for 
1979-1981  for  females,  rounded  to  the 
nearest  whole  year. 

(3)  Loan  Period  3  is  the  life  expectancy 
figure  in  Loan  Period  2,  multiplied  by  1.4 
and  rounded  to  the  nearest  full  year.  (.5  has 
been  rounded  up  to  1). 


Age  of 
youngest 
borrower 


62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 


90 

91  

92  . 

93 

94  

95  and 
over . 


Loan  pe- 
riod 1  (in 
years) 


Loanpe- 
riod2 
(lite  ex- 
pectancy) 
(in  years) 


21 

20 

19 

18 

18 

17 

16 

16 

15 

14 

13 

13 

12 

12 

11 

10 

10 

9 

9 

8 

8 

7 

7 

6 

6 

6 

5 

5 

5 

.  4 

^  4 

•  4 

4 


Loan  pe- 
riod 3  (in 
years) 


30 

28 

27 

25 

25 

24 

22 

22 

21 

20 

18 

18 

17 

17 

15 

15 

14 

13 

13 

11 

11 

10 

10 

8 

8 

8 

7 

7 

7 

6 

6 

6 

6 


■^By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  28, 1994. 
WUliamW.V^es, 
Secretary  of  me  Board 
IFR  Doc.  94-29624  Filed  12-1-94;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Chapter  II 

Ptetoase  Nos.  33-7112, 34-35008, 35-26172, 
39-2325,  IC-20734,  IA-1455;  File  No.  87- 
33-»4] 

List  of  Rules  To  Be  Reviewed  Pursuant 
to  the  Regulatory  Flexibility  Act 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Publication  of  list  of  rules 
scheduled  for  review. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  today  publishing  a  list  of 
rules  to  be  reviewed  pursuant  to  Section 
610  of  the  Regulatory  Flexibility  Act. 
The  list  is  published  to  provide  the 
public  with  notice  that  these  rules  are 
scheduled  for  review  by  the  agency  and 
to  invite  public  comment  on  them. 
DATES:  Public  comments  are  due  by 
January  31, 1995. 

ADDRESSES:  Persons  wishing  to  submit 
written  comments  should  file  three 
copies  with  Jonathan  G.  Katz,  Secretary. 
Securities  and  Exchange  Ck)mmission, 
450  Fifth  Street,  N.W.,  Room  6184,  Stop 
6-9,  Washington,  D.C.  20549.  All 
submissions  should  refer  to  File  No.  S7- 
33-94,  and  will  be  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Room  1026,  at  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  M.  Kirchoff.  Office  of  the  General 
Counsel,  Securities  and  Exchange 
(Commission  202-942-0882. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  ("RFA")  (Pub. 
L.  No.  96-354,  94  Stat.  1165  (September 
19, 1980))  requires  that  each  agency 
review  every  ten  years  each  of  its  rules  ^ 
that  has  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities.  The  purpose  of  the  review  is 
"to  determine  whether  such  rules 
should  be  continued  without  change,  or 
should  be  amended  or  rescinded  ♦  •  • 
to  minimize  any  significant  economic 
impact  of  the  rules  upon  a  substantial 
number  of  such  small  entities"  (5  USC 
610(a)). 

The  RFA  stipulates  the  following 
specific  considerations  that  must  bo 
addressed  in  the  review  of  each  rule:  (1) 
The  continued  need  for  the  rule;  (2)  the 
nature  of  complaints  or  comments 
received  concerning  the  rule  from  the 
public;  (3)  the  complexity  of  the  rule;  (4) 
the  extent  to  which  the  rule  overlaps, 
duplicates  or  conflicts  with  other 
Federal  rules,  and,  to  the  extent  feasible, 
with  State  and  local  governmental  rules; 
and  (5)  the  length  of  time  since  the  rule 


has  been  evaluated  or  the  degree  to 
which  technology,  economic  conditions, 
or  other  factors  have  changed  in  the  area 
afliected  by  the  rule  (5  USC  610(c)). 

Ptu^uant  to  the  RFA,  the  rules  and 
forms  listed  below  are  scheduled  for 
review  by  staff  of  the  Commission 
during  the  next  twelve  months: 

Title:  Form  N-SAR  (semi-annual 
report  of  registered  investment 
companies). 

Citation:  17  CFR  274.101. 

Authority:  15  USC  78m;  78o(d): 
78w(a);  80a-8;  80a-29;  80a-29;  80a-37. 

Title:  Rule  3a-5  (exemption  for 
subsidiaries  organized  to  finance  the 
operations  of  domestic  or  foreign 
companies). 

Citation:  17  CFR  270.3a-5. 

Authority:  15  USC  80a-6(c);^a- 
37(a). 

Title:  Rule  12d3-l  (exemption  of 
acquisitions  of  securities  issued  by 
persons  engaged  in  securities  related 
businesses). 

Citation:  17  CFR  270.12d3-l. 

Authority:  15  USC  80a-6(c);  80a- 
37(a). 

Title:  Rule  3al2-7  (exemption  for 
certain  derivative  securities  traded' 
otherwise  than  on  a  national  securities 
exchange). 

Citation:  17  CFR  270.3al2-7. 

Authority:  15  USC  78c(a)(12). 
78o(a)(2i  and  78w(a). 

Titfe:  Rule  Sal 2-8  (exemption  for 
designated  foreign  govenunent 
securities  for  purposes  of  futures 
trading).. 

Citation:  17  CFR  270.3al2-8. 

Authority:  15  USC  78c(a)(12)  and 
78w(a). 

Title:  Rule  lldl-2  (exemption  for 
certain  investment  company  securities 
held  by  broker-dealers  as  collateral  in 
margin  accounts). 

CitoWon.  17  CFR  240.11dl-2. 

Authority:  15  USC  78b,  78c,  78k,  and 
78w. 

Title:  Rule  17Ad-14  (tender  agents). 

Citation:  17  CFR  240.17Ad-14. 

Authority:  15  USC  78b,  78k- 
1(a)(1)(B),  78n(d)(4),  78o(c)(3).  78o(c)(6), 
78q-l(a),  7«q-l(d)(l),  and  78w(a). 

Title:  Article  2  of  Regulation  S-X 
(qualifications  and  reports  of 
accountants). 

Citation:  17  CFR  210.2. 

Authority:  15  USC  77f.  77g;  77s(a); 
77aa(25)  to  (26);  78^;  78m;  78o(d). 
78w(a);  79e(b):  79n;  79t(a);  80a-8;  80a- 
29. 

The  Commission  invites  public 
comment  on  both  the  list  and  the  rules 
to  be  reviewed. 

Dated:  November  28. 1994. 
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By  the  Caaunission. 

Secretttry. 
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DEPARTMEIfT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti 

[EE-S1-«3] 

RIN154S-AS23 

Disallowance  of  Dedifcfk>ns  for 
Employee  Remuneration  in  Excess  of 
$1,000,000 

agency:  Internal  Revenue  Service  (WS), 
Treasury. 

ACTION:  i^mendments  to  proposed 
regulations. 

SUMMARY:  This  document  contains 
amendments  to  the  proposed 
regulations  under  section  162(m)  of  the 
Internal  Revenue  Code  of  1986  (Code), 
relating  to  the  disallowance  of 
deductions  for  employee  remuneration 
in  esicess  of  $1,000,000.  The  proposed 
regulations,  as  amended,  will  provide 
guidance  to  taxpayers  who  must  comply 
with  section  162(m),  which  was  added 
to  the  Code  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993. 
DATES:  Written  comments  with  regard  to 
the  amendments  to  the  proposed 
regulations  and  requests  for  a  public 
hearing  must  be  received  by  March  2, 
1995. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP.T:R  (EE-61-93),  room 
5228,  Internal  Revenue  Service.  POB 
7604.  Ben  Franklin  Station,  Washington. 
DC  20044.  In  the  alternative, 
submissions  may  be  delivered  to: 
CC:DOM:CORP:T:R  (EE-61-93). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 
FOR  FURTHER  INFCRMATtON  CONTACT: 
Robert  Misner  or  Charles  T.  Deliee  at 
(202)-622-6060  (not  a  toll  free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to. the  proposed  Income  Tax  Regulations 
(26  CFR  Part  1)  under  section  162(m)  of 
the  Internal  Revenue  Code  (Code).  The 
proposed  regulations  were  published  in 
the  Federal  Register  on  December  20, 
1993,  at  58  FR  66310.  with  a  correction 
published  in  the  Federal  Register  on 
February  14. 1994,  at  59  FR  5370. 
Additional  guidance  was  provided 
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under  N«  tice  94-2. 1994-2  ULB.  25. 
and  Noti  -.e  94-68, 1994-26 1.R.B.  1.  In 
Notice  9-  -2,  the  IRS  provided  transition 
relief  roll  ting  to  the  requirement  that  a 
performafice  goal  based  on  a  period  of 
service  b^  "preestablished."  In  Notice 
94-68,  th  B  IRS  announced  that  the  final 
regulatia  is  would  provide  similar  relief 
on  a  pen  tanent  basis.  Notice  94-68  also 
extended  the  transition  period  during 
which  ail  orporation  can  treat 
disintere  ted  directors  as  outside 
directors  until  the  first  meeting  of 
sharehoh  ers  at  which  directors  are  to  be 
elected  tl  at  occurs  on  or  after  January 
1, 1995.  !  ection  l.l62-27(h)(2)  of  the 
proposec  regulations  defines  a 
disinterej  ted  director  as  a  director  who 
is  disinte  "ested  within  the  meaning  of 
Rule  16b  3(c)(2)(i)  under  the  Securities 
Exchange  Act  of  1934  (including  the 
provisioE  s  of  Rule  16b-3(d)(3),  as  in 
effect  on  \pril  30, 1991).  Under  §  1.162- 
27(h)(2),  he  transition  rule  for 
disinterei  ted  directors  originally  was 
schedule  I  to  expire  upon  the  first 
meeting  <  f  shareholders  at  which 
directors  were  to  be  elected  that 
occurred  jfter  July  1, 1994. 

These )  mendments  provide  guidance 
on  the  de  inition  of  the  term  "outside 
director.*  The  amendments  also  extend 
the  trans:  :ion  relief  provided  in  Notice 
94-68  un  il  the  first  meeting  of 
sharehoU  ers  at  which  directors  are  to  be 
elected  ii  at  occurs  on  or  af^er  January 
1, 1996. '  hus,  corporations  can  treat 
disinterei  ted  directors  as  outside 
directors  mtil  that  first  meeting  of 
sharehok  ers.  Other  modifications  are 
also  inch  ded  that  reflect  a  number  of 
the  comn  ents  received  on  the  December 
1993  pro  osed  regulations.  The  IRS  and 
Treasury  atU  continue  to  consider 
comment :  previously  received  on  the 
Decembei  1993  proposed  regulations  on 
issues  otl  er  than  those  addressed  by 
these  amgndments. 

The  December  1993  proposed 
regulations,  as  amended  by  these 
amendmt  nts.  are  generally  intended  to 
address  b  'oad  issues  that  are  important 
to  most  t«  xpayers  in  complying  with 
section  11  2(m)  and,  thus,  are  not 
compreh<  nsive.  To  the  extent  that  an 
issue  is  n  )t  covered  by  the  proposed 
regulatioi  s,  as  amended,  taxpayers 
should  fo  low  a  reasonable,  good  faith 
interprets  lion  of  the  statutory 
provision  i. 


Overview 


UMI 


of  Amendments 


Definitioi  of  Publicly  Held  Corporation 

Section  1.162-27(c)(l)(ii)ofthe 
proposed  regulations  defines  a  publicly 
held  corp  )ration  to  include  an  affiliated 
group  of  c  orporations,  as  defined  in 
section  1104  of  the  Code  (determined 


without  regard  to  section  1504(b)). 
Because  a  subsidiary  that  is  itself 
publicly  held  is  subject  to  reporting 
requirements  of  the  Securities  and 
Exchange  Commission  (SEC),  §  1.162- 
27(c)(l){ii)  is  amended  to  make  clear 
that  any  publicly  held  subsidiary  is 
excluded  from  the  affiliated  group  of  its 
parent.  Such  a  publicly  held  subsidiary, 
and  its  subsidiaries  (if  any),  are 
separately  subject  to  section  162(m)  and 
may  comprise  one  or  more  separate 
affiliated  groups  of  corporations. 

Thus,  for  example,  if  85  percent  of  the 
stock  of  a  subsidiary  (Si)  is  owned  by 
a  parent  (P)  that  is  publicly  held,  and  15 
percent  is  publicly  traded,  Si  is  not 
considered  a  member  of  P's  affiliated 
group  for  purposes  of  section  162(m).  in 
this  case.  Si  is  treated  as  a  separate 
publicly  held  corporation.  If.  in  turn.  Si 
owns,  for  example,  100  percent  of  the 
stock  of  another  corporation,  S2.  then 
S2  is  considered  a  member  of  Si's 
affiliated  group,  and  not  a  member  of  P's 
affifiated  group.  Conversely,  P  (and,  for 
example,  a  100  percent  subsidiary  of  P) 
are  not  considered  members  of  Si's 
affiliated  group.  Thus,  if  P  and  Si  both 
pay  compensation  to  the  same  covered 
employee,  the  compensation  paid  to  the 
employee  by  each  is  not  aggregated  with 
the  compensation  paid  to  the  employee 
by  the  other. 

Definition  of  Compensation  Committee 

Section  1.162-27(c)(4)  provides  that  a 
compensation  committee  must  have  the 
authority  to  establish  and  administer  a 
"performance-based  compensation 
arrangement  described  in  paragraph 
(e)(2)."  In  order  to  clarify  that,  for 
example,  the  entire  board  of  directors 
may  establish  a  plan,  this  section  is 
amended  to  state  more  na^owly  that  a 
compensation  committee  must  have  the 
authority  to  establish  and  administer 
"performance  goals  described  in 
paragraph  (e)(2)." 

Preestablished  Performance  Goal 

Section  1.162-27(e)(2){i)  and  Example 
1  under  §  1 .162-27(e)(2)(vii)  are 
amended  to  conform  to  the  definition  of 
"preestablished"  provided  in  Notice  94- 
68.  As  amended,  §  1.162-27(e)(2)(i)  now 
provides  that  a  performance  goal  is 
considered  preestablished  if  it  is 
established  in  writing  by  the 
compensation  committee  not  later  than 
90  days  after  the  ccKnmencement  of  the 
period  of  service  to  which  the 
performance  goal  relates,  provided  that 
the  outcome  is  substantially  uncertain. 
However,  in  no  event  will  a 
performance  goal  be  considered 
preestablished  if  it  is  established  after 
25  percent  of  the  period  of  serx'ice  (as 
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scheduled  in  good  faith  at  the  time  the 
goal  is  established)  has  elapsed. 

The  "Substantially  Uncertain" 
Requirement 

Commentators  have  requested 
additional  guidance  as  to  when  a 
performance  goal  is  "substantially 
uncertain."  While  this  determination 
remains  essentially  factual  in  nature, 
two  examples  have  been  added  to  the 
proposed  regulations  under  §  1.162- 
27(e)(2)(vii).  Under  new  Example  2,  it  is 
concluded  that  a  performance  goal 
based  on  a  percentage  of  total  sales  is 
not  substantially  uncertain  because 
some  sales  are  a  virtual  certainty.  New 
Example  3,  however,  illustrates  that  a 
performance  goal  based  on  corporate 
profitability  is  substantially  uncertain, 
even  for  companies  with  a  history  of 
'  profitability. 

Awards  Based  on  a  Percentage  of  Salary 

Commentators  have  raised  the 
question  whether  a  compensation 
formula  based  on  a  percentage  of  salary 
or  base  pay  involves  impermissible 
discretion  to  increase  the  amount 
payable  under  the  formula  upon 
attainment  of  the  goal  because,  by 
increasing  salary,  the  amount  payable 
may  be  increased  after  the  goal  has  been 
established.  Section  1.162-27(e)(2)(iii) 
has  been  amended  to  provide  that,  if  the 
terms  of  an  objective  formula  or 
standard  fail  to  preclude  discretion 
merely  because  the  amouuit  of 
compensation  to  be  paid  upon  the 
attainment  of  the  performance  goal  is 
based,  in  whole  or  in  part,  on  a 
percentage  of  salary  or  base  pay,  the 
objective  formula  or  standard  will  not 
be  considered  discretionary  (and  thus 
§  1.162-27(e)(2)(iii)  will  not  be  violated) 
if  the  maximum  dollar  amount  to  be 
paid  is  fixed  at  the  time  the  performance 
goal  is  established. 

Of  course,  a  formula  or  standard 
based  on  salary  or  base  pay  might  fail 
to  meet  the  requirements  of  §  1.162- 
27(e)(2)(iii)  for  reasons  other  than  the 
fact  that  the  formula  or  standard  is 
based  on  salary  or  base  pay.  If  that  is  the 
case,  the  relief  described  in  the 
preceding  paragraph  will  not  prevent 
the  performance  goal  from  failing  to 
meet  the  requirements  of  §  1.162- 
27(e)(2).  A  conforming  amendment  has 
been  made  to  §  1.162-27(e)(4)(i)  to 
provide  that,  when  the  amoimt  to  be 
paid  is  based  on  a  percentage  of  salary 
or  base  pay,  the  material  terms  of  a 
performance  goal  that  must  be  disclosed 
to  shareholders  include  the  maximum 
dollar  amount  that  could  be  paid. 


Earnings  on  Deferred  Performance- 
Based  Compensation 

In  the  case  of  a  deferral  of  a  payment 
of  compensation  beyond  the  date  on 
which  it  would  otherwise  be  payable, 
§1.162-27(e)(2)(iii)(B)  provides  that  an 
increase  in  the  amount  of  the 
compensation  is  not  treated  as  an 
increase  in  the  amount  payable  under 
the  performance  goal  if  the  increase  in 
compensation  is  based  on  a  reasonable 
rate  of  interest.  (Of  course,  this  rule 
assumes  there  is  no  constructive  receipt 
of  the  compensation  at  the  time  it  is 
deferred.)  Commentators  have  asked 
whether  this  deferral  rule  also  applies  to 
increases  in  compensation  that  are 
determined  on  reasonable  bases  other 
than  by  reference  to  a  rate  of  interest. 
The  purpose  of  the  rule  is  generally  to 
permit  a  reasonable  adjustment  in  the 
amount  of  compensation  to  account  for 
the  delay  in  payment.  Consequently,  the 
rule  is  amended  to  permit  the 
adjustment  to  be  based  on  the  actual 
rate  of  return  on  a  predetermined 
investment  (including  any  decrease  as 
well  as  any  increase  in  the  value  of  an 
investment)  during  the  deferral  period 
(whether  or  not  assets  associated  with 
the  amount  originally  owed  are  actually 
invested  therein).  New  Examples  14. 15. 
and  16  have  been  added  to  illustrate  the 
application  of  this  rule. 

Impact  of  Corporate  Transactions  on 
Performance  Goals 

Section  1.162-27(e)(2)(vi)  provides 
that  compensation  attributable  to  a  stock 
option  or  stock  appreciation  rigjit  does 
not  fail  to  be  performance-based  to  the 
extent  that  a  change  in  the  grant  or 
award  is  made  to  reflect  changes  in 
corporate  capitalization.  In  response.to 
commentators'  suggestions  that  this 
relief  for  changes  in  corporate 
capitalization  be  expanded,  the  current 
provision  has  been  expanded  to  apply  to 
all  stock-based  compensation,  not  only 
to  stock  options  and  stock  appreciation 
rights.  Thus,  the  provision  has  been 
moved  to  new  §  I.162-27(e)(2)(iii)(C).  In 
addition,  new  Example  13  in  §  1.162- 
27(e)(2)(vii)  indicates  that  the 
adjustment  of  a  performance  goal  to 
reflect  a  change  in  accounting  standards 
will  not  be  considered  an  exercise  of 
impermissible  discretion,  provided  that 
the  adjustment  is  made  pursuant  to  the 
terms  of  the  plan  or  arrangement. 

Clarification  of  Rule  Viewing  All  Plans 
and  Agfvements  in  the  Aggregate 

Section  1.162-27(e)(2)(iv)  provides 
that  all  plans,  arrangements,  and' 
agreements  that  provide  for 
compensation  to  an  employee  will  be 
taken  into  account  for  purposes  of 


determining  whether,  under  the  facts 
and  circumstances,  compensation  is 
only  nominally  or  partially  contingent 
on  attainment  of  a  performance  goal. 
Compensation  is  only  nominally  or 
partially  contingent  on  attainment  of  a 
performance  goal  if  the  employee  will 
receive  all  or  part  of  the  compensation 
regardless  of  whether  the  performance 
goal  is  attained.  Section  1.162- 
27(e)(2)(v)  provides  that  the 
determination  of  whether  compensation 
satisfies  the  requirements  of  §  1.162- 
27(e)(2).  and  thus  is  performance-based, 
is  made  on  a  grant-by-grant  basis. 

In  order  to  clarify  how  these  two 
provisions  apply  and  work  together,  the 
sequence  of  the  two  provisions  has  been 
reversed  and  minor  revisions  have  been 
made.  These  changes  are  intended  to 
clarify  that  the  grant-by-grant  rule  is  the 
general  rule  under  which  compensation 
arrangements  are  tested  for  purposes  of 
determining  whether  they  are 
performance-based.  Thus,  whether  a 
compensation  arrangement  is 
performance-based  is  generally 
determined  without  regard  to  other 
compensation  arrangements.  The 
changes  make  clear  that  the  aggregation 
rule  requiring  all  plans,  arrangements, 
and  agreements  providing  compensation 
to  an  employee  to  be  taken  into  account 
is  a  limited  exception  to  the  general 
grant-by-grant  rule,  and  applies  only  for 
the  purpose  of  determining  whether  the 
employee  would  receive,  regardless  of 
whether  the  performance  goal  is 
attained,  compensation  that  purports  to 
be  performance-based.  Thus,  for 
example,  if  payment  under  a 
nonperformance-based  compensation 
arrangement  is  contingent  upon  the 
failure  to  attain  a  performance  goal 
under  an  otherwise  performance-based 
arrangement,  neither  arrangement 
provides  for  compensation  that  is 
performance-based . 

The  amendments  also  provide  that,  if 
a  plan  providing  for  performance-based 
restricted  stock  also  provides  for  the 
payment  of  dividends  on  the  stock  prior 
to  the  attainment  of  the  performance 
goal,  the  restricted  stock  and  the 
dividends  will  be  considered  separate 
grants,  and  the  payment  of  dividends 
will  not  "taint"  the  performance-based 
character  of  the  restricted  stock. 

Outside  Directors 

Under  §  1.162-27(e)(3)(i)(D),  an 
outside  director  is  one  who  does  not 
receive  remuneration,  either  directly  or 
indirectly,  in  any  capacity  other  than  as 
a  director.  Remuneration  for  this 
purpose  includes  any  payment  in 
exchange  for  goods  or  senices. 
Remuneration  is  deemed  to  Iw  paid  to 
a  diref:touf  il  is  yumi  to  the  director 
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personally,  to  an  ettdty  in  which  the 
director  has  a  beneficial  ownership 
interest  of  greater  than  50  percent,  or  (if 
more  than  de  minimis  remuneration)  to 
an  entity  by  which  the  director  is 
employed  or  in  which  the  director  has 
a  beneficial  ownership  interest  of  at 
least  five  percent  but  not  more  than  50 
percent.  See  §  1.162-27(e)(3)(ii). 
Remuneration  is  de  minimis  for  this 
purpose  if,  during  the  publicly  held 
corporation's  preceding  taxable  year, 
payments  to  the  entity  did  not  exceed 
the  lesser  of  $60,000  or  five  percent  of 
the  entity's  gross  income  for  the  entity's 
taxable  year  ending  with  or  within  the 
publiclv  held  corporation's  taxable  year. 
See§l.lfi2-27(e)(3)(iii). 

Commentators  have  asserted  that  the 
$60,000  limit  of  the  de  minimis  rule 
may  be  unrealistically  low  in  cases 
where  goods  or  certain  types  of  services 
are  purchased  from  entities  that  employ 
their  directors.  Thus,  under  the 
proposed  amendments,  the  $60,000  de 
minimis  limit  applies  only  if  the 
payment  to  the  entity  employing  the 
director  is  remuneration  for  personal 
services  or  if  the  director  is  a  five- 
percent-or-more  owner  of  the  entity.  In 
addition,  the  proposed  amendmsnts 
clarify  that  a  director  of  an  entity  will 
not  be  considered  employed  or  self- 
employed  by  that  entity  solely  on 
account  of  services  as  a  director  of  the 
entity. 

Under  new  §  1.162-27{e){3)(iv), 
remuneration  is  not  for  personal 
services  unless  two  requirements  are 
satisfied.  First,  the  remuneration  must 
be  paid  to  an  entity  for  personal  or 
professional  services,  consisting  of  legal, 
accounting,  investment  banking,  and 
management  consulting  services  (and 
other  similar  services  that  may  be 
specified  by  the  Commissioner  in 
rtvenue  rulings,  notices,  or  other 
guidance  published  in  the  Internal 
Revenue  Bulletin),  performed  for  the 
publicly  held  corporation.  For  this 
purpose,  remuneration  for  personal 
services  that  are  incidental  to  the 
purchase  of  goods  or  nonpersonal 
st!r\'ices  are  not  taken  into  3a;ount. 
Second,  the  director  must  perform 
signifirjint  services  (whether  or  not  as 
an  employee)  for  the  corporation, 
division,  or  similar  organization  (within 
the  entity)  that  actually  provides  the 
personal  services  described  above  to  the 
publicly  held  corporation,  or  more  than 
."iO  percent  of  the  entity's  gross  reveAues 
must  be  derived  from  the  personal- 
service-providing  orgonization. 

New  Exampltts  5,  6,  and  7  are  added 
to  §  1.162-27(e)(3)(jx)  to  clarify  the 
revised  rules  on  de  minimis 
remuneration.  Other  clarify  ing 
amendments  have  been  made  to  the 
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outside  director  rules.  New  §  1.162- 
27(e)(3)(v)  clarifies  the  definition  of  the 
term  "enti^."  Section  1.162- 
27(e)(3)(ii)  A)  and  new  Examples  3  and 
4  under  §  1 ,162-27(e)(3)(ix)  make  clear 
that  direct<  irs  are  not  outside  directors  if 
they  receiv  j  any  indirect  personal 
remunerati  sn  from  the  publicly  held 
corporatioi  . 

Section  :  .162-27(e)(3)(ii)(A)  further 
provides  tl|at  remuneration  described  in 
that  sectioii  is  considered  paid  when 
actually  pia  d  (and  throughout  the 
remainder  )f  that  taxable  year  of  the 
publicly  h«  Id  corporation)  and,  if 
earlier,  throughout  the  period  when  a 
contract  or,agreement  to  pav 
remunerati  >n  is  outstanding.  New 
Example  4  illustrates  this  rule.  By 
contrast.  §  !.162-27(e)(3)(ii)(B)  and  (C) 
are  amendt  d  to  provide  that 
remunerati  m  described  in  those 
sections  is  xmsidered  paid  when  it  is 
actually  pa  d  or,  if  earlier,  when  the 
publicly  h«  Id  corporation  becomes 
liable  to  pa  ^  it.  Thus,  for  exagiple,  if  a 
publicly  h«  Id  corporation  becomes 
liable  in  IS  38  to  pay  more  than  de 
minimis  re  nuneration  to  an  entity,  but 
agrees  with  the  entity  to  defer  payment 
of  that  rem  ineration  until  1999,  the 
remuneration  would  be  takeniinto 
account  fodpurposes  of  §  1.16E- 
27(e)(3)(ii)fe)  and.(C)  only  in  M98  when 
the  corpora  tion  became  liable  to  pay  it. 
Also,  unde  §  1.162-27(e)(3){iii),  the  five 
percent  de  ninimis  rule  is  amended  to 
focus  on  th }  entity's  gross  revenue 
instead  of  i  s  gross  income.  Finally,  in 
order  to  cla  rify  the  application  of  the 
outside  dir  ^tor  rules  to  affiliated 
groups,  nei  r  §  1.162-27(e){3){viii) 
provides  th  it  the  outside  directors  of  the 
publicly  h€  d  member  of  an  affiliated 
group  are  t  eated  as  the  outside 
directors  o  all  members  of  the  affiliated 
group. 
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disclosure  and  shareholder  approval 
need  not  occur  during  the  period  within 
which  the  compensation  committee  is 
required  to  establish  the  performance 
goal. 

Under  §  1.162-27(e)(4)(vii),  the 
material  terms  of  a  peri^nmance  goal  are 
considered  approved  by  shareholders  if, 
in  a  separate  vote,  affirmative  votes  are 
cast  by  a  majority  of  the  voting  shares. 
In  order  to  rpflect  the  fact  that  certain 
shares  may  have  more  than  one  vote, 
and  to  properly-deal  with  abstentions, 
that  section  is  amended  to  provide  that 
the  material  terms  of  a  performance  goal 
are  considered  approved  by 
shareholders  if,  in  a  separate  vote,  a 
majority  of  the  votes  cast  on  the  issue 
iincluding  abstentions  to  the  extent 
abstentions  are  counted  as  voting  under 
applicable  state  law)  are  cast  in  favor  of 
approval. 

In  addition,  in  order  to  clarify  the 
application  of  the  shareholder  approval 
requirements  to  affiliated  groups,  new 
§  1.162-27(e)(4)(viii)  provides  that  the 
shareholders  of  the  publicly  held 
member  of  an  affiliated  group  are 
treated  as  the  shareholders  of  all 
members  of  the  affiliated  group.  For 
example,  if  one  of  the  five  covered 
employees  of  an  affiliated  group  is  an 
employee  of  a  wholly-owned  subsidiary 
of  a  publicly  held  parent  corporation, 
the  shareholders  of  the  parent  v/ould  be 
required  to  approve  the  performance- 
based  compensation  of  that  covered 
employee  along  with  that  of  the  four 
covered  employees  who  are  employees 
of  the  publicly  held  parent. 

Private  to  Public  Exception 

Under  §  1.162-27(0.  the  $1  million 
deduction  limit  does  not  apply  to  any 
compensation  plan  or  agreement  that 
existed  during  a  period  in  which  a 
corporation  was  not  publicly  held,  to 
the  extent  that  the  prospectus 
accompanying  the  initial  public  offering 
disclosed  information  concerning  thase 
plans  or  agreements  that  satisfied  all 
applicable  securities  laws  then  in  effect. 
Several  commentators  have  asked 
whether  the  exemption  should  apply  in 
perpetuity  to  plans  or  agreements  that 
existed  before  the  corporation  became 
public.  Other  comments  have  suggested 
that  the  exemption  be  extended  to 
corporations  that  are  spun  off  from 
publicly  held  corporations. 

The  IRS  and  Treasury  believe  that 
abuse  could  occur  if  the  "private  to 
public  "  exemption  from  the  normally 
applicable  rules  were  of  unlimited 
duration.  Accordingly,  new  §  1.162- 
27(0(2)  provides  that  the  exemption  will 
apply  for  the  duration  of  a  reliance 
period  that  lasts  until  the  earliest  of  the 
expiration  or  material  modification  of 


the  plan  or  agreement;  the  issuance  of 
all  employer  stock  or  other 
compensatioD  that  has  been  allocated 
under  the  plan;  or  the  first  meeting  of 
sharehold««  at  which  directors  are 
elected  that  occurs  after  the  close  of  the 
third  calendar  year  following  the 
calendar  year  in  which  the  initial  public 
offering  occurs.  A  taxpayer  may  rely  on 
this  exemption  for  any  compensation 
received  pursuant  to  the  exercise  of* 
stock  option  or  stock  appreciation  right, 
or  the  substantial  vesting  of  restricted 
property,  if  the  grant  {as  opposed  to  the 
exercise  or  the  substantial  vesting) 
occurs  before  the  close  of  the  reiianoe 
period. 

The  IRS  and  Treasury  have  decided 
that  the  "private  to  public"  exemption 
should  not  apply  to  a  subsidiary  of  a 
publicly  held  corporatioa.  where  the 
subsidiary  has  been  spun  off  or  has 
otherwise  become  a  separate  publicly 
held  corporation.  This  is  because  those 
subsidiary  corporations  are  considered 
to  be  publicly  held  before  the  spinoff 
under  the  affiliated  group  rule  of 
§  1.162-27(cHin.  However,  the  IRS  and 
Treasury  recognize  that  it  may  be 
difficult  to  cbtsin  shareholder  approval 
of  otherwise  performance-based 
compensation  in  some  of  these 
situations. 

Accordingly,  new  §  1.162-27(0(3) 
provides  alternative  rules  for  satisfying 
the  requirements  for  performance-based 
compensation  in  the  context  of  a  spinoff 
or  similar  situations.  The  first 
altemalive  prescribes  the  method  for 
applying  the  existing  rules  to  satisfy  the 
performance-based  compensation 
requirements  for  compensation  paid 
after  a  spinoff  (or  similar  tran.saction) 
pursuant  to  a  plan  or  arrangement 
established  before  the  spinoff  (or  similar 
transaction).  The  second  alternative 
provides  relief  from  the  shareholder 
approval  requirement  during  a 
transition  period  that  ends  with  the  first 
.regularly  scheduled  meeting  of  the 
shareholders  of  the  new  publicly  held 
corporation  that  occurs  more  thairi2 
months  after  the  date  on  which  the 
corporation  becomes  a  .separate  publicly 
held  corporation.  This  alternative  may 
be  necessary  where  shareholder 
approval  of  compensation  is  not 
obtained  before  the  spinoff. 

Earnings  on  Deferred  Compensation 
Payable  Under  a  Binding  IVriften 
Contract 

Section  1.182-27/b)(l}(iii)(B)  is 
amended  to  conform  to  changes  made  to . 
§  1.162-27(e)(2)(iii)(B)  (with  resjiect  to 
{jemiissibie  increases  in  the  amount  of 
cj>inpensation  where  payment  of 
compensation  has  been  deferrecl). 


Special  Transition  Rule  for  Outside 
Directors 

Section  l.l62-27{h)(2)  is  amended  to 
extend  the  transition  relief  for  the 
treatment  of  disinterested  directors  (as 
defined  in  $  1.162-27(h)(2))  as  outside 
directors  until  the  first  meeting  of 
shareholders  at  which  directors  are  to  be 
elected  that  occurs  on  or  alter  January 
1, 1996.  Thus,  for  example,  if 
disinterested  directors  establish  a  bonus 
plan  (that  satisfies  the  performance- 
based  compensation  requirements  of 
§  1.162-27(e)(2))  for  1996  before  that 
first  shareholders  meeting,  and  the  plan 
is  approved  by  shareholders  at  that 
meeting,  payments  under  the  plan  will 
satisfy  the  performance-based- 
compensation  requirements  if  the 
compensation  committee  comprised  of 
the  new  outside  directors  certifies  that 
the  performance  goals  have  been 
satisfied  prior  to  payment  of  the 
bonuses. 

Special  Transition  Rule  for  Previously- 
Approved  Plans 

The  proposed  am^idments  modify 
§  1.162-27(h)(3)(i)  to  clarify  that,  in 
order  for  a  plan  to  qualify  under  the 
special  transition  rule  for  previously- 
approved  plans,  the  disinterested 
direr:tors  need  only  administer  the  plan 
(and  need  not  also  establisb  it). 

Reliance  Period  for  Special  Transition 
Rule  for  Previously-Approved  Plans 

Section  1.162-27(hH3)(ii)  provides 
that  the  reliance  period  that  applies  to 
the  transition  rule  for  previously- 
approved  plans  under  §  1.162- 
27(h)(3)(i)  ends  upon  the  earliest  of  the 
expiration  or  material  modification  of 
the  plan  or  agreement,  the  issuance  of 
all  employer  stock  or  other 
compensation  that  has  been  allocated 
under  the  plan,  or  the  first  meeting  of 
shareholders  at  which  directors  are  to  be 
elected  that  occurs  after  December  31. 
1996.  Questions  have  been  raised  as  to 
whether,  under  this  provision,  and 
under  the  example  provided,  the 
deductions  attributable  to  stock  options, 
stock  appreciation  rights,  and  restric:ted 
property  must  be  taken  writhin  the 
paragraph  (h)(3)(ii)  reliance  period  in 
order  to  take  advantage  of  the  transition 
relief.  This  was  not  the  intention  of  the 
IRS  or  Treasury.  Accordingly,  this 
provision  and  the  related  example  are 
amended  to  provide  that  stock  options, 
stock  appreciation  rights,  and  re.stricted 
property  need  only  be  granted  before  the 
end  of  the  reliance  period. 

Proponed  Effective  Date 

Ex(»pt  as  otherwise  provided,  tiiesi; 
amendments  are  proposed  to  be 
effective  for  aity  payment  that  would  be 


deductible  for  taxable  years  beginning 
on  or  after  January  1. 1994.  Later 
effective  dates  are  proposed  for  several 
of  the  amendments  under  ^  1.162- 

27(i)(2). 

Special  Analysis 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  It  also  has  been 
determined  that  section  5S3(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C  chapter  6)  do  not  apply  to 
these  regulations,  and.  therefore,  a 
Regulatory  Flexibility  Analysis  i<.  not 
required.  Pursuant  to  section  78QS(0  of 
the  Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  tor  Pablic 
Hearing 

Beforc^adopting  these  amendments  to 
the  proposed  regulations,  consideration 
will  be  given  to  any  written  comments 
that  are  submitted  timely  (preferably  8 
copies)  to  the  Commissioner  of  Internal 
Revenue.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be  held 
upon  written  request  to  the 
Commissioner  by  any  person  who  has 
submitted  written  comments.  If  a  public 
hearing  is  held,  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register. 

Drafting  inCormatioa 

.  The  principal  authors  f>f  the 
amendments  to  the  proposed 
regulations  are  Charles  T.  Deiiee  and 
Robert  Nfisner.  Offioe  of  the  Associate 
Chief  Counsel  (Employee  Benefits  and 
Exempt  Organizations).  IRS.  HoweN-er, 
other  personnel  from  IRS  and  the 
Treasury  Department  participated  in 
their  development. 

List  ofSabiBcts  in  Z%  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Propoaed 
Regulations 

Aci  ordingly.  26  CFR  part  1  is 
proposed  to  tie  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  (or  part  1 
continues  to  read  as  follows: 

Avthsrity:  2(>  l(.ac.  7005  *   *  * 

Par.  2.  Section  1.162-27.  as  proposed 
to  be  added  on  Dutxmber  20.  199A  at  SR 
FR  66313^  is  amended  as  follov\-s: 
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1.  Paragraph  (c)(l)(ii)  is  amended  by 
adding  two  sentences  after  the  first 
sentence. 

2.  Paragraph  (c)(4)  is  revised. 

3.  Paragraph  (e)(2)  is  amended  as 
follows: 

a.  In  paragraph  (e)(2)(i),  the  second 
sentence  is  removed  and  two  new 
sentences  are  added  in  its  place. 

b.  Paragraph  (e)(2)(iii)  is  amended  as 
follows: 

i.  A  new  sentence  is  added  at  the  end 
of  paragraph  (e)(2)(iii)(A). 
ii.  Paragraph  (e)(2)(iii)(B)  is  revised, 
iii.  Paragraph  (e)(2)(iii)(C)  is  added. 

c.  Paragraphs  (e)(2)(iv)  and  (v)  are 
revised. 

d.  Paragraph  (e)(2)(vi)(C)  is  removed. 

e.  Paragraph  (e)(2)(vii)  is  amended  as 
follows: 

i.  The  first  sentence  of  Example  1  is 
revised. 

ii.  Example  2  through  Example  10  are 
redesignated  as  Example  4  through 
Example  12.  respectively. 

iii.  New  Examples  2  and  3  are  added. 

iv.  The  second  sentence  of  newly 
designated  Example  6  is  revised. 

v.  Examples  13. 14.15,  and  16  are 
added. 

4.  Paragraph  (e)(3)  is  amended  as 
follows: 

a.  Paragraphs  (e)(3)(i)(D),  (e)(3)(ii), 
aad  (e)(3)(iii)  are  revised., 

b.  Paragraph  (e)(3)(vi)  is  redesignated 
as  paragraph  (e)(3)(ix);  Example  2  is 
revised;  and  Examples  3,  4,  5. 6.  and  7 
are  added. 

c.  Paragraphs  (e)(3)(iv)  and  (e)(3)(v) 
are  redesignated  as  paragraphs  (e)(3)(vi) 
and  (e)(3){vii)  respectively. 

d.  New  paragraphs  (e)(3)(iv),  (e)(3)(v) 
and  (e)(3)(viii)  are  added. 

5.  Paragraph  (e)(4)  is  amended  as 
follow: 

a.  Paragraph  (e)(4)(i)  is  revised. 

b.  The  last  sentence  of  (e)(4)(ii)  is 
revised. 

c.  Paragraph  (e)(4)(vii)  is  revised. 

d.  Paragraph  (e)(4)(viii)  is 
redesignated  as  paragraph  (e)(4)(ix). 

e.  New  paragraph  (e)(4)(viii)  is  added. 

6.  The  heading  for  paragraph  (f)  is 
revised,  the  text  of  paragraph  (f) 
following  the  heading  is  designated  as 
paragraph  (0(1)  and  revised,  and 
paragraphs  (f)(2)  through  (5)  are  added. 

7.  The  last  sentence  of  paragraph 
(h)(l)()ii)(B)  is  revised. 

8.  The  first  sentence  of  paragraph 
(h)(2)  is  revised. 

9.  Paragraph  (h)(3)  is  amended  as 
follows: 

a.  Paragraph  (h)(3)(i)  is  revised. 

b.  Paragraph  (h){3)(ii)(B)  is  revised. 

c.  Paragraph  (h)(3)(iii)  is  redesignated 
as  paragraph  (h)(3)(iv)  and  the  Example 
is  revised. 

d.  New  paragraph  (h)(3)(iii)  is  added. 


10.  P  iragraph  (i)  is  amended  as 
followj : 

a.  Tl  B  text  of  paragraph  (i)  following 
the  hej  ding  is  designated  as  paragraph 
(i)(l).  I 

Daragraph  heading  is  added  for 
designated  paragraph  (i)(l). 
agraph  (i)(2]  is  added, 
^visions  and  additions  read  as 

§  1 .162427    Certain  employee  remuneration 
in  excess  of  $1,000,000. 


(c) 


Ml)* 


(ii)  J  filiated  groups.  *  •  *  However, 
an  affil  ated  group  of  corporations  does 
not  inc  ude  any  subsidiary  that  is  itself 
a  publi  :ly  held  corporation.  Such  a 
public!  y  held  subsidiary,  and  its 
subsid:  iries  (if  any),  are  separately 
subject  to  this  section.  *  *  • 
*        •        *        •        * 

(4)  C  ympensation  Committee.  The 
compe,  isation  committee  means  the 
commi  tee  of  directors  (including  any 
subcor  mittee  of  directors)  of  the 
public  y  held  corporation  that  has  the 
author  ty  to  establish  and  administer 
performance  goals  described  in 
paragr^h  (e)(2)  of  this  section,  and  to 
certify  that  performance  goals  are 
attained,  as  described  in  paragraph 
(e)(5)  o  ■  this  section.  A  committee  of 
directo  -s  is  not  treated  as  failing  to  have 
the  aut  jority  to  establish  performance 
goals  n  erely  because  the  goals  are 
ratifiec  by  the  board  of  directors  of  the 
publicw  held  corporation  or,  if 
applicable,  any  other  committee  of  the 
board  c  f  directors.  See  paragraph  (e)(3) 
of  this  action  for  rules  concerning  the 
compo  lition  of  the  compensation 
commi  tee. 


(e)* 

(2)« 

goal  is 


establij  bed 


tim) 


the 
the 

actual! ' 
in  no 
consi 
establi 
period 
faith  at 
has  ela  )sed 


obje  :t 


(iii) 
an 

precl 
amoun 
becaus 


UMI 


*  (i)  *  *  *  A  performance 
lonsidered  preestablished  if  it  is 
"  in  writing  by  the 
compensation  committee  not  later  than 
after  the  commencement  of  the 
bf  service  to  which  the 
perfom  lance  goal  relates,  provided  that 
outpome  is  substantially  uncertain  at 
the  compensation  committee 
establishes  the  goal.  However, 
event  will  a  performance  goal  be 
to  be  preestablished  if  it  is 
!  hed  after  25  percent  of  the 
3f  service  (as  scheduled  in  good 
the  time  the  goal  is  established) 


u(  e 


(A)*  *  Mfthe  terms  of 
ive  formula  or  standard  fail  to 
discretion  to  increase  the 
of  compensation  merely 
the  amount  of  compensation  to 


be  paid  upon  attainment  of  the 
performance  goal  is  based,  in  whole  or 
in  part,  on  a  percentage  of  salary  or  base 
pay,  the  objective  formula  or  standard 
will  not  be  considered  discretionary  for 
purposes  of  this  paragraph  (e)(2)(iii)  if 
the  maximum  dollar  amount  to  be  paid 
is  fixed  at  the  time  the  performance  goal 
is  established. 

(B)  If  compensation  is  payable  upon 
or  after  the  attaiiunent  of  a  performance 
goal,  and  a  change  is  made  to  accelerate 
the  payment  of  compensation  to  an 
earlier  date  after  the  attainment  of  the 
goal,  the  change  will  be  treated  as  an 
increase  in  the  amount  of  compensation, 
unless  the  amount  of  compensation  paid 
is  discounted  to  reasonably  reflect  the 
time  value  of  money.  If  compensation  is 
payable  upon  or  after  the  attainment  of 
a  performance  goal,  and  a  change  is 
made  to  defer  the  payment  of 
compensation  to  a  later  date,  any 
amount  paid  in  excess  of  the  amount 
that  was  originally  owed  to  the 
employee  will  not  be  treated  as  an 
increase  in  the  amount  of  compensation 
if  the  additional  amount  is  based  either 
on  a  rea$,onable  rate  of  interest  or  on  one 
or  more  predetermined  actual 
investmeats  (whether  or  not  assets 
associated  with  the  amount  originally 
owed  are  actually  invested  therein)  such 
that  the  amount  payable  by  the 
employer  at  the  later  date  will  be  based 
on  the  actual  rate  pf  return  of  a  specific 
investment  (including  any  decrease  as 
well  as  any  increase  in  the  value  of  an 
investment).  If  compensation  is  payable 
in  the  form  of  property,  a  change  in  the 
timing  of  the  transfer  of  that  property 
after  the  attainment  of  the  goal  will  not 
be  treated  as  an  increase  in  the  amount 
of  compensation  for  purposes  of  this 
paragraph  (e)(2)(iii).  Thus,  for^example. 
if  the  terms  of  a  stock  grant  provide  for 
stock  to  be  transferred  after  the 
attainment  of  a  performance  goal  and 
the  transfer  of  the  stock  also  is  subject 
to  a  vesting  schedule,  a  change  in  the 
vesting  schedule  that  either  accelerates 
or  defers  the  transfer  of  stock  will  not 
be  treated  as  an  increase  in  the  amount 
of  compensation  payable  under  the 
performance  goal. 

(C)  Compensation  attributable  to  a 
stock  option,  stock  appreciation  right,  or 
other  stock -based  compensation  does 
not  fail  to  satisfy  the  requirements  of 
this  paragraph  (e)(2)  to  the  extent  that  a 
chaise  in  the  grant  or  award  is  made  to 
reflect  a  change  in  corporate 
capitalization,  such  as  a  stock  split  or 
dividend,  or  a  corporate  transaction, 
such  as  any  merger  of  a  corporation  into 
another  corporation,  any  consolidation 
of  two  or  more  corporations  into  another 
corporation,  any  separation  of  a 
corporation  (including  a  spinoff  or  othei 
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distribution  of  stodiL  or  property  by  a 
corporation),  any  reorganization  of  a 
corporatioo  (whJetber  or  not  such 
reorgaiiization  comes  unthin  the 
definition  of  such  term  in  section  368). 
or  any  partial  or  cocnpiete  liquidation  by 
a  otHporation. 

(iv)  Gmnt-by-^nnt  determination. 
The  determination  of  whether 
compensation  satisfies  the  requirements 
of  this  paragraph  (e)(2)  gener^ly  shall 
be  made  on  a  gract-by-grant  basis.  Thus, 
for  example,  wh^her  compensation 
attributable  to  a  stock  option  grant 
satisfies  the  requirements  of  this 
paragraph  (eK2)  generally  is  determined 
on  the  basis  of  the  particular  grant  made 
and  without  regard  to  the  terms  of  any 
other  option  grant,  or  other  grant  of 
compeusatioa.  to  the  same  or  another 
.employee.  In  addition,  whether  a 
restricted  stock  grant  satisfies  the 
requirements  of  this  paragraph  (e)(2)  is 
determined  without  regard  to  whether 
dividends  on  the  restricted  stock  are 
payable  prior  to  the  attainment  of  the 
performance  goaL 

(v)  Compensation  contingent  upon 
attainment  of  perfoirnance  goal. 
Compensation  does  not  satisfy  the 
requirements  of  this  paragraph  (e)(2)  if 
the  facts  and  circumstances  indicate 
that  the  employee  would  receive  all  or 
part  of  the  compensation  regardless  of 
whether  the  performance  goal  is 
attained.  Thus,  if  the  payment  of 
compeasation  under  a  grant  or  award  is 
only  nominally  or  partially  coatingeot 
on  attaining  a  ]>erformance  goal,  none  of 
the  compraisation  payable  under  the 
grant  or  award  will  be  considered 
performairce-based.  For  example,  if  an 
employee  is  entitled  to  a  bonus  under 
either  of  two  arrangements,  where 
payment  under  a  nonperformance-based 
arrangeraont  is  contingent  upon  the 
failure  to  attain  the  performance  goals 
imdvr  an  otherwise  performance-based 
arrangement,  then  neither  arrangement 
prrrvides  for  compensation  that  satisfies 
the  requirements  of  this  paragraph 
(cK2).  Compensation  does  not  fail  to  be 
quitlifled  performance-based 
compensation  merely  because  Hie  plan 
allows  the  compensation  to  be  payable 
ufKKi  deatk.  disability,  or  change  of 
ownership  or  oootrol.  although 
compensatioa  actually  paid  on  account 
of  those  events  prior  to  the  attainment 
of  the  performance  goal  would  not 
satisfy  the  requirements  of  this 
paragraph  (eK2).  As  an  exception  to  the 
general  rule  set  forth  in  the  first 
.<ienteQce  of  paragraph  (c)(2)(iv)  of  this 
section,  the  facts-and-cLrciimstances 
detetraination  referred  to  in  the  first 
sentence  of  this  paragraph  (e)(2)(v)  is 
made  taldng  into  account  all  plans, 
arrangements,  and  agreements  that 


provide  for  compensation  to  the 
employee. 

•        •        •        •        » 

(vii)*   *   • 

Example  1.  No  later  than  90  days  after  the 
start  of  a  ~      " 
is  substa 
establish- 
chief  exi 
bonus  of 


1  year,  but  while  the  outcaine 
ially  uncertain,  CorporatioD  S 
a  bonus  plan  under  which  A.  the 
tive  officer,  will  receive  a  cash 
00.000,  if  year-end  corporate  sales 
are  increased  by  at  least  5  percent.  •  •  • 
Example  2.  The  fects  are  the  same  as  in 
Example  1,  except  that  the  bonus  is  based  on 
a  percentage  of  the  GoipGrttioD's  total  sales 
for  the  fiscal  year.  Because  Corporatioa  S  is 
virtually  certain  to  have  some  sales  for  the 
fiscal  year,  the  outcome  of  the  perfonnance 
goal  is  not  substantially  uncertain,  and 
therefore  the  bonus  does  not  meet  the 
requirements  of  this  para^ph  (e)(2). 

Example  3.  The  facts  are  the  same  as  in 
Example  t.  except  that  Ae  bonus  is  based  oh 
a  percentage  of  the  Corporation's  total  proHts 
for  the  fiscal  year.  Although  some  sales  are 
virtually  certain  for  virtually  all  public 
companies,  it  is  substantially  uncertain 
whether  a  company  will  have  profits  for  a 
specified  future  period  even  if  the  company 
has  a  history  of  profitability.  Therefore,  the 
bonus  will  meet  the  requirements  of  this 
paragraph  (eX2|. 
•         •         *         •         • 

Example  6.  •  *  "If  both  the  eamings-per- 
share  goal  and  the  stock-price  goal  are 
preestablished.  the  compensation 
comniittee's  discretion  to  choose  to  pay  » 
bonus  under  cither  of  the  two  goals  does  not 
cause  aay  bonus  paid  under  the  plaii  to  fail 
to  meet  tite  requirement  of  this  paragraph 
[eK'i)  because  each  goal  independently  meets 
the  roquiremeals  of  this  paragraph  (e3(2i. 


ExamfAe  13.  Corporation  W  adopts  a  plan 
under  which  a  bonus  will  be  paid  to  the  CEO 
only  if  there  is  a  10%  increase  in  earnings 
per  share  during  the  performance  period.  The 
plan  provides  that  earnings  per  share  will  be 
calculated  without  regard  to  any  change  in 
accounting  standards  that  may  be  required  by 
the  Financial  Accounting  Standards  Board 
after  the  goal  is  established.  After  the  goal  is 
established,  such  a  change  in  accounting 
standards  occurs.  Corporation  W's  reported 
earnings,  for  purposes  of  determining 
earnings  p»er  share  under  the  plan,  are 
adjusted  pursuant  to  this  plan  provision  to 
factor  out  this  change  in  standards.  This 
adjustmem  will  not  be  considered  an 
exercise  of  impennissible  discretion  because 
it  is  made  pursuant  to  the  plan  provision. 

Example  14.  Corporation  X  adopts  a 
performanre-based  incentive  pay  plan  with  a 
fbuT-year  performance  p>eriod.  Bonuses  under 
the  plan  are  scheduled  to  be  paid  ii>the  first 
year  after  the  end  of  the  performance  period 
(year  5).  However,  in  the  second  year  of  the 
performance  period,  the  compensation 
committee  determines  that  any  bonuses 
payable  in  year  5  will  instead,  for  bona  fide 
business  reasons,  be  paid  in  year  10.  The 
compensation  committee  also  determine* 
that  any  compensation  tliat  would  have  been 
payable  in  year  5  wilt  be  adjusted  to  reficct 


the  delay  in  payment  The  8dj«tstment  vriU  be 
based  on  the  greater  of  the  future  rate  of 
return  of  a  specified  mutual  fund  that  invests 
in  blue  chip  slocks  or  of  a  specified  veotura 
capital  investment  over  tiie  five-year  defecral 
period.  Each  of  these  investmeats, 
considered  by  itself,  is  a  p."edetenained 
actual  investment  because  it  is  based  on  the 
future  rate  of  return  of  an  actual  investment. 
However,  the  adjustment  in  this  case  is  not 
based  on  predetermined  actual  investments 
within  the  meaning  of  paragraph  (eK2KiiiK8| 
of  this  section  because  the  amount  pavable 
by  Corpotation  X  in  yen  10  M-ill  be  based  on 
the  greater  of  tiie  two  investment  retiuns  and. 
thus,  will  not  be  based  on  the  actual  rate  of 
return  on  either  specific  investment 

Example  15.  Tlie  £acts  are  the  same  as  iia 
Example  14,  except  that  the  iaciease  will  far 
based  on  the  rate  of  return  of  Moody's 
Average  Corporate  Bond  Yield  over  the  fivi-- 
year  deferral  period.  Because  this  index 
reflects  a  reasonable  rate  of  interest,  the 
increase  in  the  compensation  payable  that  is 
based  on  the  index's  rate  of  return  is  not 
considered  an  impermissible  inoe&se  in  the 
amount  of  compensation  payable  under  the 
formula. 

Example  16.  The  facts  are  the  same  as  in 
Example  14.  except  that  the  increase  will  bt? 
based  on  the  rate  of  return  for  the  Stiindard 
&  Poor's  500  Index.  This  index  does  not 
measure  interest  rates  and  thus  does  not 
represent  a  reasonable  rate  of  interest  In 
addition,  this  index  does  not  represent  an 
actual  investment.  Therefore,  any  additional 
compensation  payable  based  on  the  rate  of 
return  of  this  index  will  result  in  an 
impermissible  increase  in  the  amount 
payable  under  the  fonnula.  If.  in  contrast,  thc 
increase  were  based  on  the  rate  of  return  of 
an  existing  mutual  fund  that  is  invested  in 
a  manner  that  seeks  to  approximate  the 
Standard  &  Poor's  500  Index,  the  increase 
would  be  based  on  a  predetermined  actual 
investment  within  the  meaning  of  paragrajA 
(e)(2KiiiKB)  of  this  section  and  thus  would 
not  result  in  an  impermissible  increase  in  the 
amount  payable  under  the  formula. 

(3)  *    *    *  (i)  •    •   • 

(D)  Does  not  receive  remuneration 
from  the  publicly  held  corporation, 
either  directly  or  indirectly,  in  any 
capacity  other  than  as  a  director.  For 
this  purpose,  remuneration  includes  gny 
payment  in  exchange  for  goods  or 
ser\'ices. 

(ii)  l?f?munerafion  recn\'ed.  For 
purposes  of  this  paragraph  (e)(3). 
remuneration  is  ret^iN-ed,  directly  or 
indirectly,  by  a  director  in  each  of  the 
following  circumstances: 

(A)  If  remimeration  is  paid.  dinTtly  or 
indirectly,  to  the  director  personally  or 
to  an  entity  in  which  the  director  has  a 
beneficial  ownership  interest  of  greater 
tht'm  50  percent.  For  this  purpose, 
remuneration  is  considered  paid  wbm". 
actually  paid  (and  throughout  the 
remaintter  of  that  taxable  year  of  the 
corporaticm)  and,  if  earlier,  throughcmt 
the  period  when  a  contract  or  agreement 
to  pay  remuneration  is  outstanding. 
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(B)  If  remuneration,  other  than  de 
minimis  remuneration,  was  paid  by  the 
pubhcly  held  corporation  in  its 
preceding  taxable  year  to  an  entity  in 
which  the  director  has  a  beneficial 
ownership  interest  of  at  least  5  percent 
but  not  more  than  50  percent.  For  this 
purpose,  remuneration  is  considered 
paid  when  actually  paid  or,  if  earlier, 

°  when  the  publicly  held  corporation 
becomes  liable  to  pay  it. 

(C)  If  remuneration,  other  than  de 
minimis  remimeration,  was  paid  by  the 
publicly  held  corporation  in  its 
preceding  taxable  year  to  an  entity  by 
which  the  director  is  employed  or  self- 
employed  other  than  as  a  director.  For 
this  piupose,  remimeration  is 
considered  paid  when  actually  paid  or, 
if  earlier,  when  the  publicly  held 
corporation  becomes  liable  to  pay  it. 

(iii)  De  minimis  remuneration — (A)  In 
general.  For  purposes  of  paragraphs 
(e)(3)(ii)(B)  and  (C)  of  this  section, 
remuneration  that  was  paid  by  the 
publicly  held  corporation  in  its 
preceding  taxable  year  to  an  entity  is  de 
minimis  if  payments  to  the  entity  did 
not  exceed  5  percent  of  the  gross 
revenue  of  the  entity  for  its  taxable  year 
ending  with  or  within  that  preceding 
taxable  year  of  the  publicly  held 
corporation.  < 

(B)  Remuneration  for  personal 
services  and  substantial  owners. 
Notwithstanding  paragraph  (e)(3)(iii)(A) 
of  this  section,  remuneration  in  excess 
of  560,000  is  not  de  minimis  if  the 
remuneration  is  paid  to  an  entity 
described  in  paragraph  (e)(3)(ii)(B)  of 
this  section,  or  is  paid  for  personal 
services  to  an  entity  described  in 
paragraph  (e)(3){ii)(C)  of  this  section. 

(iv)  Remuneration  for  personal 
services.  For  purposes  of  paragraph 
(e)(3)(iii)(B)  of  this  section, 
remuneration  from  a  publicly  held 
corporation  is  for  personal  services  if — 

(A)  The  re;Auneration  is  j)aid  to  an 
entity  for  personal  or  professional 
services,  consisting  of  legal,  accounting, 
investment  banking,  and  management 
consulting  services  (and  other  similar 
services  that  may  be  specified  by  the 
Commissioner  in  revenue  rulings, 
notices,  or  other  guidance  published  in 
the  Internal  Revenue  Bulletin), 
performed  for  the  publicly  held 
corporation,  and  the  remuneration  is  not 
for  services  that  are  incidental  to  the 
purchase  of  goods  or  to  the  purchase  of 
services  that  are  not  personal  services; 
and 

(B)  The  director  performs  significant 
services  (whether  or  not  as  an 
employee)  for  the  corporation,  division. 
or  similar  organization  (within  the 
entity)  that  actually  provides  the 
services  described  in  paragraph 
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(e)(3)(iv  (A)  of  this  section  to  the 
pubUcl]  held  corporation,  or  more  than 
50  pera  nt  of  the  entity's  gross  revenues 
(for  the  mtity's  preceding  taxable  year) 
are  deri'  ^ed  from  that  corporation, 
subsidii  ry,  or  similar  organization. 

(v)  Ei\  tity  defined.  For  purposes  of  this 
paragraph  (e)(3),  the  term  entity  means 
an  organization  that  is  a  sole 
proprietorship,  trust,  estate,  partner^ip, 
or  corp(tation.  The  term  entity  also 
include!  &n  affiliated  group  of 
corporations  as  defined  in  section  1504 
(determined  without  regard  to  section 
1504(b)l  and  a  group  of  organizations 
that  woeld  be  an  affiliated  group  but  for 
the  fact  jhat  one  or  more  of  the 
organizations  are  not  incorporated. 
However,  the  aggregation  rules  referred 
to  in  the!  preceding  sentence  do  not 
apply  for  purposes  of  determining 
whether  a  director  has  a  beneficial 
ownership  interest  of  at  least  5  percent 
or  great^  than  50  percent. 

(viii)  ^embers  of  affiliated  groups. 
For  purposes  of  this  paragraph  {e)(3), 
the  outs  de  directors  of  the  publicly 
held  me  nber  of  an  affiliated  group  are 
treated  t  s  the  outside  directors  of  all 
member !  of  the  affiliated  group. 

(ix)*   *  * 

Examp  e  2.  Corporation  Z,  a  calendar-year 
taxpayer,  uses  the  services  of  a  law  firm  by 
which  B  s  employed,  but  in  which  B  has  a 
less-than  5-percent  ownership  interest.  The 
law  firm :  eports  income  on  a  July  1  to  June 
30  basis.  torpKjration  Z  appoints  B  to  serve 
on  its  cottipensation  committee  for  calendar 
year  199(  after  determining  that,  in  calendar 
year  1995 ,  it  did  not  become  liable  to  the  law 
firm  for  r  tmuneration  exceeding  the  lesser  of 
S60,000  <  r  five  percent  of  the  law  firm's  gross 
revenue  ( :alculated  for  the  year  ending  June 
30, 1997)  On  October  1, 1998,  Corporation 
Z  becomi  s  liable  to  pay  remuneration  of 
550,000  t )  the  law  firm  on  June  30, 1999.  For 
the  year  (  nding  June  30, 1998,  the  law  firm's 
gross  revi  nue  was  less  than  Si  million.  Thus, 
in  calend  it  year  1999,  B  is  not  an  outside 
director,  towever,  B  may  satisfy  the 
requirem  snts  for  an  outside  director  in 
calendar  :ear  2000,  if,  in  calendar  year  1999, 
Corporati  on  Z  does  not  become  liable  to  the 
law  firm  or  additional  remuneration.  This  is 
because  t  le  remuneration  actually  paid  on 
June  30,    999  was  considered  paid  on 
October  1 ,  1998  under  paragraph  (e)(3)(ii)(C) 
of  this  sei  tion. 

Examp  e  3.  Corporation  Z,  a  publicly  held 
corporati  )n,  purchases  goods  from 
Corporati  an  A.  D,  an  executive  and  less-than- 
5-percenl  owner  of  Corporation  A,  sits  on  the 
board  ofi  irectors  of  Corporation  Zand  on  its 
compensi  tion  committee.  For  1997, 
Corporati  Dn  Z  obtains  representations  to  the 
effect  tha  D  is  not  eligible  for  any 
commiss  an  for  D's  sales  to  Corporation  Z 
and  that,  for  purposes  of  determining  D's 
compens)  tion  for  1997,  Corporation  A's  sales 
to  Corpoi  Jtion  Z  are  not  otherwise  treated 
different;  i  than  sales  to  other  customers  of 


UMI 


Corporation  A  (including  its  afiiliates,  if  any) 
or  are  irrelevant.  In  addition.  Corporation  Z 
has  no  reason  to  believe  that  these 
representations  are  inaccurate  or  that  it  is 
otherwise  paying  remuneration  indirectly  to 
D  personally.  Thus,  in  1997,  no  remuneration 
is  considered  paid  by  Corporation  Z 
indirectly  to  D  personally  under  paragraph 
(e)(3)(ii)(A)  of  this  section. 

Example  4.  (i)  Corporation  W,  a  publicly 
held  corpioration,  purchases  goods  from 
Corporation  T.  C,  an  executive  and  less-than- 
5-percent  owner  of  Corporation  T,  sits  on  the 
board  of  directors  of  Corporation  VV  and  on 
its  compensation  committee.  Corporation  T 
develops  a  new  product  and  agrees  on 
January  1, 1998  to  pay  C  a  bonus  of  S500,000 
if  Corporation  W  contracts  to  purchase  the 
product.  Even  if  Corporation  W  purchases 
the  new  product,  sales  to  Corporation  VV  will 
represent  less  than  5  percent  of  Corporation 
T's  gross  revenues.  In  1999,  Corporation  W 
contracts  to  purchase  the  new  product  and, 
in  2000,  C  receives  the  SSOO.OOO  bonus  from 
Corporation  T.  In  1998, 1999,  and  2000, 
Corporation  W  does  not  obtain  any 
representations  relating  to  indirect 
remuneration  to  C  personally  (such  as  the 
representations  described  in  Example  3). 

(ii)  Thus,  in  1998, 1999,  and  2000, 
remuneration  is  considered  paid  by 
Corporation  W  indirectly  to  C  personally 
under  paragraph  (e)(3)(ii)(A)  of  this  section. 
Accordingly,  in  1998. 1999,  and  2000,  C  is 
not  an  outside  director  of  Corporation  W.  The 
result  would  have  been  the  same  if 
Corporation  W  had  obtained  appropriate 
representations  but  nevertheless  had  reason 
to  believe  that  it  was  paying  remuneration 
indirectly  to  C  personally. 

Example  5.  Corporation  R,  a  publicly  held 
corporation,  purchases  utility  service  from 
Corporation  Q,  a  public  utility.  The  chief 
executive  officer,  and  less-than-5-percent 
owner,  of  Corporation  Q  is  a  director  of 
Corporation  R.  Corporation  R  pays 
Corporation  Q  more  than  S60,000  per  year  for 
the  utility  ser\'ice,  but  less  than  5  percent  of 
Corporation  Q's  gross  revenues.  Because 
utility  services  are  not  personal  services,  the 
fees  paid  are  not  subject  to  the  360,000  de 
minimis  rule  for  remuneration  for  personal 
services  within  the  meaning  of  paragraph 
{e){3)(iii)(B)  of  this  section.  Thus,  the  chief 
executive  officer  qualifies  as  an  outside 
director  of  Corporation  R,  unless  disqualified 
on  some  other  basis. 

Example  6.  Corporation  A,  a  publicly  held 
corporation,  purchases  management 
consulting  services  from  Division  S  of 
Conglomerate  P.  The  chief  financial  officer  of 
Division  S  is  a  director  of  Corporation  A. 
Corporation  A  pays  more  than  $60,000  per 
year  for  the  management  consulting  services, 
but  less  than  5  percent  of  Conglomerate  P's 
gross  revenues.  Because  management 
consulting  services  are  personal  services 
within  the  meaning  of  paragraph  (e)(3){iv)(A) 
of  this  section,  and  the  chief  financial  officer 
performs  significant  services  for  Division  S, 
the  fees  paid  are  subject  to  the  560,000  de 
minimis  rule  as  remuneration  for  personal 
serviciis.  Thus,  the  chief  financial  officer 
does  not  qualify  as  an  outside  director  of 
Corporation  A. 

Example  7.  The  facts  arc  the  san^  as  in 
Example  6,  except  that  the  chief  executive 


officer,  and  less-than-S-percent  owner,  of  the 
parent  company  of  Conglomerate  P  is  a 
director  of  Corporation  A  and  does  not 
perform  significant  services  for  Division  S.  If 
the  gross  revenues  of  Division  S  do  not 
constitute  more  than  50  percent  of  the  gross 
revenues  of  Conglomerate  P  for  P's  preceding 
taxable  year,  the  chief  executive  officer  will 
qualify  as  an  outside  director  of  Corporation 
A,  unless  disqualified  on  some  other  basis. 

(4)  Shareholder  approval 
requirement— [i]  General  rule.  The 
material  terms  of  the  performance  goal 
under  which  the  compensation  is  to  be 
paid  must  be  disclosed  to  and 
subsequently  approved  by  the 
shareholders  of  Uie  publicly  held 
corporation  before  the  compensation  is 
paid.  The  requirements  of  tiiis 
paragraph  (e)(4)  are  not  satisfied  if  the 
compensation  would  be  paid  regardless 
of  whether  the  material  terms  are 
approved  by  shareholders.  The  material 
terms  include  the  employees  eligible  to 
receive  compensation;  a  description  of 
the  business  criteria  on  which  the 
performance  goal  is  based;  and  either 
the  maximum  amount  of  compensation 
that  could  be  paid  to  any  employee  or 
the  formula  used  to  calculate  the 
amount  of  compensation  to  be  paid  to 
the  employee  if  the  performance  goal  is 
attained  (except  that,  in  the  case  of  a 
formula  based,  in  whole  or  in  part,  on 
a  percentage  of  salary  or  base  pay,  the 
maximum  dollar  amount  of 
compensation  that  could  be  paid  to  the 
employee  must  be  disclosed). 

(ii)  *  *  *  A  general  description  of  the 
class  of  eligible  employees  by  title  or 
class  is  sufficient,  such  as  the  chief 
executive  officer  and  vice  presidents,  or 
all  salaried  employees,  all  executive 
officers,  or  all  key  employees. 
*        »        *    .    *        • 

(vii)  Shareholder  vote.  For  purposes 
of  this  paragraph  (e)(4),  the  material 
terms  of  a  performance  goal  are 
approved  by  shareholders  if,  in  a 
separate  vote,  a  majority  of  the  votes 
cast  on  the  issue  (including  abstentions 
to  the  extent  abstentions  are  counted  as 
voting  under  applicable  state  law)  are 
cast  in  favor  of  approval. 

(viii)  Members  of  affiliated  group.  For 
purposes  of  this  paragraph  (e)(4),  the 
shareholders  of  the  publicly  held 
member  of  the  affiliated  group  are 
treated  as  the  shareholders  of  all 
members  of  the  affiliated  group. 
«        *        *        *        » 

(f)  Companies  that  become  publicly 
held,  spinoffs,  and  similar 
transactions — (1)  In  general.  In  the  case 
of  a  corporation  that  was  not  a  publicly 
held  corporation  and  then  becomes  a 
publicly  held  corporation,  the 
deduction  limit  of  paragraph  (b)  of  this 
section  does  not  apply  to  any 


remimeration  paid  pursuant  to  a 
compensation  plan  or  agreement  that 
existed  during  the  period  in  which  the 
corporation  was  not  publicly  held,  to 
the  extent  that  the  prospectus 
accompanying  the  initial  public  offering 
disclosed  information  concerning  those 
plans  or  agreements  that  satisfied  all 
applicable  securities  laws  then  in  effect. 
In  accordance  with  paragraph  (c)(l)(ii) 
of  this  section,  a  corporation  that  is  a 
member  of  an  affiliated  group  that 
includes  a  publicly  held  corporation  is 
considered  publicly  held  and,  therefore, 
cannot  rely  on  this  paragraph  (f)(1). 

(2)  Reliance  period.  Paragraph  (f)(1)  of 
this  section  may  be  reUed  upon  until  the 
earliest  of — 

(i)  The  expiration  of  the  plan  or 
agreement; 

(ii)  The  material  modification  of  the 
plan  or  agreement,  within  the  meaning 
of  paragraph  (h)(l)(iii)  of  this  section; 

(iii)  The  issuance  of  all  employer 
stock  or  other  compensation  that  has 
been  allocated  under  the  plan;  or 

(iv)  The  first  meeting  of  shareholders 
at  which  directors  are  to  be  elected  that 
occurs  after  the  close  of  the  third 
calendar  year  following  the  calendar 
year  in  which  the  initial  public  offering 
occurs. 

(3)  Stock-based  compensation. 
Paragraph  (f)(1)  of  this  section  will 
apply  to  any  compensation  received 
pursuant  to  the  exercise  of  a  stock 
option  or  stock  appreciation  right,  or  the 
substantial  vesting  of  restricted 
property,  granted  under  a  plan  or 
agreement  described  in  paragraph  (f)(1) 
of  this  section  if  the  grant  occurs  before 
the  earliest  of  the  dates  specified  in 
paragraph  (f)(2)  of  this  section. 

(4)  Subsidiaries  that  become  separate 
publicly  held  corporations — (i)  In 
general.  If  a  subsidiary  that  is  a  member 
of  the  affiliated  group  described  in 
paragraph  (c)(l){ii)  of  this  section 
becomes  a  separate  publicly  held 
corporation  (whether  by  spinoff  or 
otherwise),  any  remuneration  paid  to 
covered  employees  of  the  new  publicly 
held  corporation  will  satisfy  the 
exception  for  performance-based 
compensation  described  in  paragraph 
(e)  of  this  section  if  the  conditions  in 
either  paragraph  (f)(4)(ii)  or  (iii)  of  this 
section  are  satisfied. 

(ii)  Prior  establishment  and  approval. 
The  remuneration  satisfies  the 
requirements  for  performance-based 
compensation  set  forth  in  paragraphs 
(e)(2).  (3),  and  (4)  of  this  section  (by 
application  of  paragraphs  (e)(3)(viii)  and 
(e)(4)(viii)  of  this  section)  before  the 
corporation  becomes  a  separate  publicly 
held  corporation,  and  the  certification 
required  by  paragraph  (e)(5)  of  this 
section  is  made  by  the  compensation 


conmiittee  of  the  new  publicly  held 
corporation  (but  if  the  performance 
goals  are  attained  before  the  corporation 
becomes  a  separate  publicly  held 
corporation,  the  certification  may  be 
made  before  it  becomes  a  separate 
publicly  held  corporation  by  the 
compensation  committee  referred  to  in 
paragraph  (e)(3)(viii)  of  this  section). 
Thus,  this  paragraph  (f)(4)(ii)  requires 
that  the  outside  directors  and 
shareholders  (within  the  meaning  of 
paragraphs  (e)(3)(viii)  and  (e)(4)(viii)  of 
this  section)  of  the  corporation  before  it 
becomes  a  separate  publicly  held 
corporation  establish  and  approve, 
respectively,  the  performance-based 
compensation  for  the  covered 
employees  of  the  new  pubhcly  held 
corporation  in  accordance  with 
paragrsmhs  (e)(3)  and  (4)  of  this  section. 

(iii)  Transition  period.  The 
remuneration  satisfies  all  of  the 
requirements  of  paragraphs  (e)(2),  (3). 
and  (5)  of  this  section.  The  outside 
directors  (within  the  meaning  of 
paragraph  (e)(3)(viii)  of  this  section)  of 
the  corporation  before  it  becomes  a 
separate  publicly  held  corporation,  or 
the  outside  directors  of  the  new  pubhcly 
held  corporation,  may  establish  and 
administer  the  performance  goals  for  the 
covered  employees  of  the  new  publicly 
held  corporation  for  purposes  of 
satisfying  the  requirements  of 
paragraphs  (e)(2)  and  (3)  of  this  section. 
The  certification  required  by  paragraph 
(e)(5)  of  this  section  must  be  made  by 
the  compensation  committee  of  the  new 
publicly  held  corporation.  However,  a 
taxpayer  may  rely  on  this  paragraph 
(f)(4)(iii)  to  satisfy  the  requirements  of 
paragraph  (e)  of  this  section  only  for 
compensation  paid,  or  stock  options, 
stock  appreciation  rights,  or  restricted 
property  granted,  prior  to  the  first 
regularly  scheduled  meeti;ig  of  the 
shareholders  of  the  new  publicly  held 
corporation  that  occurs  more  than  1 2 
months  after  the  date  the  corporation 
becomes  a  separate  publicly  held 
corporation.  Compensation  paid,  or 
stock  options,  stock  appreciation  rights, 
or  restricted  property  granted,  on  or 
after  the  date  of  that  meeting  of 
shareholders  must  satisfy  all 
requirements  of  paragraph  (e)  of  this 
section,  including  the  shareholder 
approval  requirement  of  paragraph  (e)(4h 
of  this  section,  in  order  to  satisfy  the 
requirements  for  performance-based 
compensation. 

(5)  Example.  The  following  example 
illustrates  the  application  of  paragraph 
(f)(4)(ii)  of  Uiis  section: 

Example.  CorpKiration  P.  which  is  publicly 
held,  decides  to  spin  off  Corporation  S,  a 
wholly  owned  subsidiar>'  of  Corporation  P 
After  the  spinoff,  Corporation  S  will  be  a 
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separate  publicly  held  corporation.  Before 
the  spinoff,  the  compensation  committee  of 
Corporation  P.  pursuant  to  paragraph 
(e)(3)(viii)  of  this  section,  establishes  a  bonus 
plan  for  the  executives  of  Corporation  S  that 
provides  for  bonuses  payable  after  the  spinoff 
and  that  satisfies  the  requirements  of 
paragraph  (e)(2)  of  this  section.  If,  pursuant 
*=i6' paragraph  (e)(4)(viii)  of  this  section,  the 
shareholders  of  Corporaiion  P  approve  the 
plan  prior  to  the  spinoff,  that  approval  will 
satisfy  the  requirements  of  paragraph  (c)(4)  of 
this  section  with  respect  to  compensation 
paid  pursuant  to  the  bonus  plan  after  the 
spinoff.  However,  the  compensation 
committee  of  Corporation  S  will  be  required 
to  certify  that  the  goals  are  satisfied  prior  to 
the  payment  of  the  bonuses  in  order  for  the 
bonuses  to  be  considered  performance-based 
compensation. 
«         •         »         »         « 

(h)  *  *  •  (1)  *  *  * 

(iii)  •  *  * 

(B)  *  *  *  If  the  contract  is  modified 
to  defer  tiie  payment  of  compensation, 
imy  compensation  paid  in  excess  of  the 
amoimt  that  was  originally  payable  to 
the  employee  under  the  contract  will 
not  be  treated  as  a  material  modificaUon 
if  the  additional  amount  is  based  on 
either  a  reasonable  rate  of  interest  or  one 
or  more  predetermined  actual 
investments  (whether  or  not  assets 
associated  with  the  amount  originally 
owed  are  actually  invested  therein)  such 
that  the  amount  payable  by  the 
employer  at  the  later  date  will  be  based 
on  the  actual  rate  of  return  of  a  specific 
investment  (including  any  decrease  as 
well  as  any  increase  in  the  value  of  an 
investment^. 
••',»*•  "^ 

(2)  Special  transition  ruin  for  outside 
directors.  A  director  who  is  a 
disinterested  director  is  treated  as 
satisfying  the  requirements  of  an  outside 
director  under  paragraph  (e)(3)  of  this 
section  until  the  first  meeting  of 
shareholders  at  which  directors  are  to  be 
elected  that  occurs  on  or  after  [nnunry 

1.  inac.  *  *  * 

(3)*   •   MiUn^»eiiera/.  Any 
•  ompcnsation  paid  under  a  plan  or 
agreement  approved  by  shareholders 
before  December  20,  1993.  is  treated  as 
satisfying  the  requirements  of 
paragraphs  (e)  (3)  and  (4)  of  this  section, 
provided  that  the  dirootor.s 
administering  the  plan  or  agreement  anj 
disinterested  directors  and  the  plan  was 
approved  by  shareholders  in  a  maimer 
consi.stent  with  Rule  l(ib-3(b),  17  CFR 
240.1  r,h-3(!)).  under  the  i;xchan};e  Act 
tir  Rule  l(il)-3(a)  (17  Ci-K  240.1(il>-3(a) 
as  containiid  in  17  CFR  l';irt  240  to  Knd. 
revi.sed  April  1,  l'J90).  In  .iddition.  for 
purposes  of  satisfying  the  nujuirenients 
ofparagr.nph  (e)(2){vi)  f>f  this  sec;tion,  a 
phui  or  agreement  is  treated  as  stating  a 
maximum  number  of  shares  with 


respect  to  which  an  option  or  right  may 
be  grar  ted  to  any  employee  if  the  plan 
or  agre  »ment  that  was  approved  by  the 
shareh(  ilders  provided  for  an  aggregate 
limit,  consistent  with  Rule  16b-3(b),  17 
CFR  2aD.16b-3(b).  on  the  shares  of 
emplo]  er  stock  with  respect  to  which 
awards  may  be  made  under  the  plan  or 
agreem  jnt. 

(ii)*  *  * 

(B)  T  le  issuanp  of  all  employer  stock 


compensatijxi  that  has  been 


or  otne '         ■  m,  ^^^u^  j 

allecati  d  under  the  plan;  or 

•  •        •        •        • 

(iii)  i  tock-based  compensation.  This 
paragra  Dh  (h)(3)  will  apply  to  any 
compel  sation  received  piu-suant  to  the 
exercis  i  of  a  stock  option  or  stock 
apprec  ition  right,  or  the  substantial 
vesting  of  restricted  property,  granted 
imder  i  plan  or  agreement  described  in 
paragra  jh  (h)(3)(i)  of  this  section  if  the 
grant  oi  curs  before  the  earliirsf  of  the 
dates  s  ecified  in  paragraph  {h)(3)(ii)  of 
this  sec  ion. 

(iv)  •  •  * 

Exam,  le.  Corporation  Z  adopted  a  stock 
option  p  an  in  1991.  Pursuant  to  Rule  16b- 
3  under  he  Exchange  Act,  the  stock  option 
plan  has  been  administered  by  disinterested 
directori  and  was  approved  by  Corporation  Z 
shareho  Jers.  Under  the  terms  of  the  plan, 
shar6ho  ier  approval  is  not  required  again 
until  201  1.  In  addition,  the  terms  of  the  slock 
option  p  an  include  an  aggregate  limit  on  the 
number  if  shares  available  under  the  plan. 
Option  5  ants  under  the  Q>rporation  Z  plan 
are  madi  with  an  exercise  price  equal  to  or 
greater  f  an  the  fair  market  value  of 
Corporal  on  Z  stock.  Compensation 
attributa  )le  to  the  exercise  of  options  that  are 
granted  i  nder  the  plan  before  the  earliest  of 
the  date!  specified  in  paragraph  (h)(3)(ii)  of 
this  sect  in  will  be  treated  as  satisf^'ing  the 
requiren  buIs  of  paragraph  (e)  of  this  section 
forquali  ied  perfonnance-based 
compeas  ition.  regardless  of  v.hcn  the 
options  i  re  exercised. 

(i)  Ej'j  active  da^e— (1)  In  ganeml. 

*  *  * 

(2)  Lh  layed  effective  date  for  certain 
provisic  ns— (i)  Date  on  which 
remune  ation  is  considered  paid. 
Notwit^  standing  paragraph  (i)(l)  of  this 
section,  the  rules  in  the  second  sentence 
of  each  )f  paragraphs  (e)(3)(ii)  (A),  (B). 
and  (C)  )f  this  section  for  determining 
the  date  or  dates  on  which  remuneration 
is  consii  crcd  paid  to  a  director  are 
effectivi  for  taxable  years  beginning  on 
or  after  anuary  1. 1995.  Prior  to  those 
taxable  -ears,  taxpayers  must  follow  the 
rules  in  juragraphs  (e)(3)(ii)  (A).  (B). 
and  ((>j  )f  this  section  or  another 
reasona   le,  good  faith  interpretation  of 
.se(  lion    62(ni)  with  respect  to  the  date 
or  dales  on  v^ich  remuneration  is 
conside  ed  paid  to  a  director. 

(ii )  Sc  oarate  treatment  of  publicly 
held  sui  sidiaries.  Notwithstanding 


UMI 


paragraph  (i)(l)  of  this  section,  the  rule 
in  paragraph  (c)(l)(ii)  of  this  section  that 
treats  publicly  held  subsidiaries  as 
separately  subject  to  section  162(m)  is 
effective  as  of  the  first  reguJarly 
scheduled  meeting  of  the  shareholders 
of  the  publicly  held  subsidiary  that 
occurs  more  than  12  months  after 
December  2, 1994.The  rule  for  stock- 
based  compensation  set  forth  in 
paragraph  (f)(3)  of  this  section  will 
apply  for  this  purpose,  except  that  the 
grant  must  occur  before  the  shareholder 
meeting  specified  in  this  paragraph 
(i)(2)(ii).  Taxpayers  may  choose  to  rely 
on  the  rule  referred  to  in  the  first 
sentence  of  this  paragraph  (i)(2)(ii)  for 
the  period  prior  to  the  effective  date  of 
the  rule. 

(iii)  Subsidiaries  that  become  separate 
publicly  held  corporations. 
Notwithstanding  paragraph  (i)(l)  of  this 
section,  if  a  subsidiary  of  a  publicly 
held  corporation  becomes  a  separate 
publicly  held  corporation  as  described 
in  paragraph  (f)(4){i)  of  this  section, 
then,  for  the  duration  of  the  reliance 
period  described  in  paragraph  (f)(2)  of 
this  section,  the  rules  of  paragraph  (f)(4) 
of  this  section  do  not  apply  to 
remuneration  paid  to  covered 
employees  of  that  new  publicly  held 
corporation  pursuant  to  a  plan  or 
agreement  that  existed  prior  to 
December  2. 1994  provided  that  the 
treatment  of  that  remuneration  as 
;5erformance-based  is  in  accordance 
with  a  reasonable,  good  faith 
interpretation  of  section  162(m). 
However,  if  rcmimeration  is  paid  to 
covered  employees  of  that  new  publicly 
held  corporation  pursuant  to  a  jil.in  or 
agreement  that  existed  prior  to 
Dpcombcr  2. 1994.  but  that 
remuneration  is  not  performanc;?  based 
under  a  reasonable,  good  faith 
interpretation  of  section  162(m),  then 
the  rules  of  paragraph  (f)(4)  of  this 
section  apply  as  of  the  first  regularly 
scheduled  meeting  of  shareholders  that 
occurs  more  than  12  months  after 
December  2.  1994.  The  rule  for  sfoc  k- 
based  compensation  set  forth  in 
paragraph  (f)(3)  of  this  section  will 
apply  for  purposes  of  this  paragraph 
(i)(2)(iii),  except  that  the  grant  must 
occur  before  the  shareholder  nH-etinij 
specified  in  the  pniceding  senteiu.e  if; 
the  remuneration  is  not  performance- 
based  under  a  nvistjuable.  t;ood  faith 
inlerpretalion  of  sectinn  l()2(:n). 
Taxpayers  nuiy  choose  to  rely  on  the 
rules  of  paragraph  (f)(4)  of  this  section 
for  the  period  prior  to  the  applicable 
effecfixe  date  referred  to  in  the  first  or 
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second  sentence  of  this  paragraph 

(iK2)(iu). 

Maif  aret  Mllner  Richardson, 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  94-29536  Filed  12-1-94;  8:45  am] 
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Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 
[Notice  No.  802] 

RIN  1512-AA07 

Cucamonga  Valley  Viticultural  Area 
(94F-011P) 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF).  Department  of  the 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUM««ARY:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (ATF)  is 
considering  the  establishment  of  a 
viticultural  area  located  in  San 
Bernardino  and  Riverside  Counties. 
California,  to  be  known  as  "Cucamonga 
Valley."  This  proposal  is  the  result  of  a 
petition  filed  by  Gino  L.  Filippi  of  J. 
Filippi  Vintage  Co.  on  behalf  of  himself 
and  other  growers  and  wineries  in  the 
area. 

ATF  beUeves  that  the  establishment  of 
viticultural  areas  and  the  subsequent 
use  of  viticultural  area  names  as 
appellations  of  origin  in  wine  labeling 
and  advertising  allows  wineries  to 
designate  the  specific  areas  where  the 
grapes  used  to  make  the  wine  were 
grown  and  enables  consumers  to  better 
identify  the  wines  they  purchase. 

DATES:  Written  comments  must  be 
received  by  January  31, 1995. 

ADDRESSES:  Send  written  comments  to: 
Chief.  Wine,  Beer  and  Spirits 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  P.O.  Box  50221. 
Washington.  DC  20091-0221,  Attn: 
Notice  No.  802.  Copies  of  written 
comments  received  in  response  to  this 
notice  of  proposed  rulemaking  will  be 
available  for  public  inspection  during 
normal  business  hours  at:  ATF 
Reference  Library.  Room  6480.  650 
Massachusetts  Avenue,  NWf, 
Washington,  DC  20226. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  D.  Ruhf,  Wine,  Beer  and  Spirits 
Regulations  Branch,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226  (202-927-8230). 


SUPPLEMENTARY  INFORMATION: 
Background 

On  August  23, 1978.  ATF  published 
Treasury  Decision  ATF-53  (43  FR     . 
37672.  54624)  revising  regulations  in  27 
CFR  part  4.  These  regulations  allow  the 
establishment  of  definite  American 
viticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  in  the  labeling  and 
advertising  of  wine. 

On  October  2. 1979.  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR.  providing  for  the  listing  of 
approved  American  viticultural  areas. 
Section  4.25a(e)(l).  Title  27.  CFR. 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boimdaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 
Section  4.25a{e)(2)  outlines  the 
procediu-e  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map(s)  with  the  boundaries  prominently 
marked. 

Petition 

ATF  has  received  a  petition  from  Gino 
L.  Filippi  of  J.  Filippi  Vintage  Co. 
proposing  to  establish  a  viticultural  area 
in  San  Bernardino  County,  California,  to 
he  knovra  as  "Cucamonga  Valley."  The 
proposed  viticultural  area  is  located  in 
southern  California,  about  45  miles  east 
of  the  city  of  Los  Angeles.  It  contains 
approximately  109,400  acres.  The 
petitioner  states  that  wine  grapes, 
probably  the  mission  variety,  were  first 
planted  in  the  Cucamonga  Valley  in 
1839  or  1840,  "undoubtedly  one  of  the 
first  large  plantings  otgrapes  in 
CaUfomia."  According  to  the  petitioner 


the  wine  industry  in  the  Cucamonga 
Valley  grew  during  the  late  nineteenth 
and  early  twentieth  centuries,  reaching 
"its  peak  in  the  1940's  and  1990's  with 
over  60  wineries  producing  from 
approximately  35,000  acres."  Today, 
there  are  five  bonded  wineries  within 
the  proposed  area,  and  approximately 
2,000  acres  are  planted  to  wine  grapes. 
The  petitioner  notes  "the  area's  great 
history  and  heritage  of  wine  growing 
and  winemaking  is  truly  more 
impressive  than  the  number  of  acres 
currently  farmed." 

The  petition  was  also  signed  bv  Philo 
Biane  of  Rancho  de  Philo  Winery,  Rene 
Biane  of  Guasti  Plaza,  Don  Galleano  of 
Galleano  Winery,  Paul  Hofer  HI  of  Hofer 
Ranch,  LeAnn  Smothers  of  the  City  of 
Rancho  Cucamonga,  and  Jeff  Wilson,  of 
Inland  Empire  West  Resource 
Conservation  District. 

Evidence  of  Name 

Evidence  that  the  name  of  the 
proposed  area  is  locally  and/or 
nationally  knovra  as  referring  to  the  area 
specified  in  the  petition  includes: 

(a)  Leon  D.  Aaams,  in  The  Wines  of 
America,  describes  the  Cucamonga 
Valley  as  follows: 

The  Cucamonga  Valley,  forty-five  miles 
east  of  Los  .Angeles,  has  grown  the  bulk  of 
Southern  California  wine  during  the  present 
centurj'.  The  vineyard  area  extends  from 
Ontario  east  to  Fontana  and  from  the  base  of 
the  San  Gabriel  Mountains  southward  to  the 
iurupa  Hills  in  Riverside  County.  The 
climate,  though  tempered  by  winds  from  the 
ocean,  is  as  warm  as  the  northern  San 
Joaquin  Valley  and  is  classed  as  Region  IV. 

(b)  The  petitioner  provided  a  copy  of 
an  article  published  in  The  Sun.  a  San 
Bernardino,  California,  newspaper,  on 
March  30. 1994.  The  article,  titled 
"Fontana  winery  soaks  up  more 
awards."  described  awards  won  by  two 
wines  from  J.  Filippi  Vintage  Co.  at  a 
recent  competition  and  stated  that  the 
"Ruby  Port  is  produced  from 
Cucamonga  Valley  grapes,  renowned  for 
sherr)'  and  port  wines." 

(c)  The  petitioner  also  provided  an 
excerpt  of  a  letter  dated  August  20, 
1991,  from  the  San  Bernardino  County 
Archives  to  the  Riverside  County 
Historical  Commission  discussing 
designation  of  the  Galleano  Winery  as  a 
landmark.  The  excerpt  makes  several 
references  to  the  Cucamonga  Valley, 
mentioning  locaWons  within  the 
proposed  area  such  as  Rancho 
Cucamonga,  Fontana.  Ontario  and  Mira 
Loma. 

Evidence  of  Boundaries 

As  evidence  that  the  proposed 
boimdaries  for  the  area  are  as  specified 
in  the  petition,  the  previously  cited 
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excerpt  from  The  Wines  of  America,  by 
Leon  D.  Adams,  states  that  the  vineyard 
area  of  the  Cucamonga  Valley  "extends 
from  Ontario  east  to  Fontana  and  from 
,the  base  of  the  San  Gabriel  fountains  i 
southward  to  the  Junipa  Hills  in 
Riverside  County."  The  San  Gabriel 
Moimtains  fonn  the  northern  boundary 
of  the  proposed  area,  and  the  Jurupa 
Hills  form  the  eastern  part  of  the 
southern  boundary.  The  towns  of 
Fontana  and  Ontario  are  both  within  the 
proposed  area. 

The  petitioner  proposes  using  the  560' 
elevation  line  as  the  western  portion  of 
the  southern  boundary.  He  states  the 
area  soi.vn  of  that  elevation  has  poor 
drainage  ard  is  mainly  used  for  dairy 
farming. 

In  support  of  Euclid  Avenue  as  the 
western  boundary  for  the  proposed 
viticultural  area,  the  petitioner  gave 
historical  information.  He  stated  that  the 
area  west  of  Euclid  Avenue  "was 
subjected  to  flooding  from  the  .San 
Antonio  Canyon.  In  the  1940's  several 
flood  control  construction  projects 
began  to  solve  the  problem.  Historically,' 
agriculture  in  this  area  (Upland,  CA) 
was  citrus  (lemons  and  oranges)."  He 
stated  that  citnis  trees  were  grown  there 
.because  there  was  a  good  water  source 
and  better  drainage  than  within  the 
proposed  viticultural  area  to  the  east  of 
Euclid  Avenue. 

The  eastern  boundary,  made  up  of 
LytJe  Creek  Wash,  Warm  River,  and  the 
Santa  Ana  River,  marks  a  shift  in  the 
type  of  soil  and  the  abiUty  of  the  soils 
to  drain.  These  characteristics  will  be 
discussed  in  detail  in  tlie  section  of  the 
background  material  on  soils. 

Geographical  Features 

The  petitioner  describes  the  proposed 
viticultural  area  as  follows: 

Cucamonga  V.illey  is  an  east-west  oriented 
viilley  The  San  Gabriel  moiintains  form  the 
v.illeys  northern  boundary.  The  San  Antonio 
(Ireek.  Cucamonga  Creek,  Deer  Creek.  Day 
Creek.  San  Sevaine  Creek.s,  from  west  to  east 
mspecUvely,  spread  out  to  form  alluvial  fons  ' 
n.s  they  descend  the  foothills  and  emerge  in 
the  Cucamonga  Plain.  These  fians  rxintain 
sand  and  silt  deposits  that  create  a  rich 
nii^tture  of  fertile  soil. 

The  petitioner  seeks  viti(mltural  area 
designation  for  the  area  described  above 
and  the  valley  drained  by  the 
("utamonga  Creek  to  the  south  of  this 
.ilhivial  fan.  According  to  the  petitioner, 
these  uivas  share  i:harautcristi(js  of 
topography,  soil  composition  and 
ciiniato  which  distinguish  the  proposed 
viticultural  area  from  the  surrounding 
areas.  The  petitioner  provided  the 
following  evidence  to  support  his 
claims: 
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Topogra  thy 

The  U  S.G.S.  topographic  maps 
submitteti  by  the  petitioner  show  the 
proposed  area  slopes  gradually  imva 
2,000  feet  at  the  northern  boundary  to 
560  feet  <  it  the  southern  boundary.  The 
petitione  r  describes  the  San  Gabriel 
moimtaii  is  to  the  north  of  the  proposed 
area  as  "\  i  great  wall,  from  8,000  to 
10,000  fe  Bt  high."  The  Jurupa 
Moimtai|is  to  the  southeast  of  the 

area  offer  another  contrast  as 
!  steeply  from  the  valley  floor  to 

of  the  southern  boundary.  The 
balance (  f  thesouthem boundary,  the 
560  foot  :ontoiu  line,  was  chosen 
because  he  area  at  lower  e!" .  ations  was 
poorly  di  ained  and  was  traditionally 
used  for  lairy  farming;  furthermore,  the 
nearby  P  ado  Dam  is  scheduled  to  be 
raised,  s(  the  area  to  the  south  of  the 
560  foot  Fontour  line  will  be  flooded. 

Soil 

The 
the  propi 
floors, 
from  grai 
formatio 
states  thit 
the  regio  i 
Delhi, 
Hilmar  sftil 


p«  dtioner  i 
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describes  the  soil  in 
)sed  area  as  "alluvial  valley 
and  terraces  . .  .  derived 
itic  rock  from  the  San  Gabriel 
in  the  north."  He  further 
the  wine  grape  vineyards  in 
are  "found  to  be  located  on 
H4nford,  Tujunga.  Gorgonio  and 
1  series"  and  "most  vineyards 
level  to  moderately  sloping 
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.Soil  Map  for 
San  Bernardino  County 
these  associations  as  very 
iminantly  brownish  soils  that 
textured  throughout"  and 
"somewl  at  excessively  drained  to 
excessively  drained."  On  this  map,  the 
eastern  boundary  in  particular 
aished  by  a  change  in  the  soil 
on  to  the  Hanfoid-Greenficld- 
io  association,  finer  textured 
veil  drained  than  the  soils 

proposed  area.  The 
ous  areas  to  the  north  and 
of  the  proposed  area  have 
soils  over  granite,  schist  and 
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itioner  states  that  the  climate 
posed  area  is  "well-suited  for 

*  There  are  relatively 
?  below  freezing  in  the  winter 
ner  d.nys  can  be  very  hot. 
empcratures  over  100  df^reos 
it."  According  to  the 
the  climate  is  classed  as 
with  a  heat  suiiiination  in  the 
,000  degree  F.  range.  He  stales 
ponds  to  the  Ukiah,  Davis  and 
of  California,  and  is  warmer 
Janta  Barbara,  Santa  Rosa  and 
areas  to  the  north  and  the 
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Temecula  and  Rancho  California  areas 
to  the  south. 

Proposed  Boundary 

The  boundary  of  the  proposed 
Cucamonga  Valley  viticultural  area  may 
be  found  on  ten  United  States 
Geological  Survey  (U.S.G.S.)  maps  with 
a  scale  of  1:24000.  The  boundary  is 
described  in  §  9.150. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Any  benefit 
derived  from  the  use  of  a  viticultural 
area  name  is  the  result  of  the 
proprietor's  own  efforts  and  consiimer 
acceptance  of  wines  from  a  particular 
area.  No  new  recordkeeping  or  reporting 
requirements  are  proposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Paperwork  Reduction  Act 

The  provisions  of  the  Papcavork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  notice  of 
proposed  rulemaking  because  no 
rpquiremcnt  to  collect  information  is 
proposed. 

Public  Participation 

ATF  requests  comments  fnim  all 
interested  parties.  We  are  partitul;tr!v 
interfKsted  in  comments  concerning  itio 
proposed  western  honndary,  Euclid 
Avenue.  Comments  received  on  or 
before  the  closing  date  will  be  carefully 
considered.  Comments  received  alter 
that  date  will  be  given  the  same 
consideration  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments  received 
on  or  before  the  closing  date. 

ATF  will  not  recognize  any  aimmeni 
as  confidential.  Comments  may  lio 
disclosed  to  the  public.  Any  material 
which  a  comnientcr  considers  to  Ikj 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  no!  be 
included  in  the  comment.  The  nanu;  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure.  During  the 
comment  period,  any  person  may 
request  an  opportunity  to  present  oral 
testimony  at  a  public  hearing.  However. 


the  Director  reserves  the  right  to 
deteimine.  in  light  of  all  drcuinstances, 
whether  a  public  hearing  will  be  held. 

Drafting  Information 

The  principal  author  of  this  document 
is  Marjorie  D.  Ruhf,  Wine,  Beer  and 
Spirits  Regulations  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

List  of  Subiects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
part  9,  American  Viticultural  Areas,  is 
proposed  to  be  amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.150  to  read  as  follows: 

Subpart  C— Approved  American 
Viticultural  Areas 


§9.150    Cucamonga  Valley. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Cucamonga  Valley." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Cucamonga  Valley  viticultural  area 
are  the  following  ten  U.S.G.S. 
topographical  maps  (7.5  minute  series 
1:24000  scale): 

(1)  "Mt.  Baldy,  Calif.,"  1967. 
photorevised  1988.  ** 

(2)  "Cucamonga  Peak,  Calit,"  1966, 
photorevised  1988. 

(3)  "Dcvore.  Calif.,"  1966, 
photorevised  1988. 

(4)  "San  Bemarduio  North.  CaliL," 
1967,  photorevised  1988. 

(5)  "Ontario,  Caht.,"  1967, 
photorevised  1981. 

(G)  "Guasti,  Calif.,"  1966. 
photorevised  1981. 

(7)  "Fonlana,  Cafif.,"  1967. 
photorevised  1980. 

(8)  "San  Bernardino  South.  Calif., ' 
1067.  photonwised  1980. 

(9)  "Prado  Dam,  Calif.. '  1967, 
jihotorevised  1981. 

(ID)  "Corona  North.  Calif.,"  1967, 
photorevised  1981. 

(c:)  Boundary.  1  he  Cucatnuuga  V'aJl4;y 
\  iiicultural  area  is  located  in  .San 
Bernardino  aiKl  Riverside  Counties. 
Otlifornia.  The  boundary  is  as  follows; 

(1 )  The  bt^inning  point  is  the 
inter.sorticm  of  Euclid  Aw^nue  and  24th 


Street  on  the  Mt.  Baldy,  Calif.  U^.G.S. 
map; 

(2)  From  the  beginning  point,  the 
boundary  follows  24th  Street  east  for 
approximately  0.3  mile,  undl  it  reaches 
the  intersection  of  24th  Street  with  two 
unnamed  light-duty  streets  to  the  north; 

(3)  The  boundary  then  diverges  from 
24th  Street  and  goes  straight  north  for 
approximately  0.3  mile,  until  it  readies 
the  2,000  foot  contdur  line; 

(4)  The  boimdarj'llhen  follows  the 
24)00  £oot  contotir  lu)e  in  a  generally 
eastCTly  direction  acr^s.the  Cucamonga 
Peak^  Cahf.,  U.S.G.S.  map  and  onto  the 
Devore,  Calif.,  U.S.G.S.  map  until  it 
reaches  Lytle  Creek  Wash; 

(5)  The  boundary  follows  the 
intermittent  stream  in  Lytle  Creek  Wash 
in  a  southeasterly  direction  to  the  end 
of  the  intermittent  stream  on  the  Devore, 
Cahf..  U.S.G.S.  map; 

(6)  The  boundary  then  continues 
through  Lytle  Creek  Wash,  proceeding 
southeast  in  a  straight  line  from  the  end 
of  the  intermittent  stream,  across  the 
southwest  comer  oi  the  San  Bernardino 
North.  Calif.,  U.S.G.S.  map  and  onto  the 
San  Bernardino,  South.  Calif..  U.S.G.S. 
map,  to  the  northernmost  point  of  the 
flood  control  basin  at  the  end  of  the 
Lytle  Creek  Wash,  a  distance  of 
approximately  4.3  miles; 

"(7|The  boundary  then  proceeds  in  a 
straight  line  south-southeast  across  the 
flood  control  basin  to  the  point  where 
Lytle  Creek  Channel  exits  the  basin; 

(8)  The  boimdarj'  continues  along 
Lytle  Creek  Channel  until  it  empties 
into  Warm  Creek; 

(9)  The  boundary  then  follows  Warm 
Creek  until  it  meets  the  Santa  Ana 
River; 

(10)  The  boundary  tlicn  follows  the 
western  ei^ge  of  the  Santa  Ana  River  in 

a  generally  southwesterly  diroction  until 
it  meets  the  San  Bernardino — Riverside 
County  line; 

(11 )  The  bouiidary  follows  the  county 
line  west,  crossing  (»nto  the  Guasti. 
Calif.,  U.S.G-S.  map.  until  it  reaches  the 
unnamed  channel  between  Etiwanda 
;md  Mulberry  Avenues  (identifioti  by 
the  petitioner  as  Etiwanda  Creek 
Channel); 

(12)  The  boundary  tlien  follows 
litiwanda  Creek  Chaimel  in  a  southerly 
ilirnction  until  ii  parallels  Bain  Street; 

.  (i:<)  The  boundary  th«n  ^livcrges  bom 
Etiw.inda  CrRck  Channel  and  followji 
Bain  .Street  south  until  it  «,>mLs  at 
l.ijiuiuiti'  Avenue  in  iliv  northeast 
cunxT  uf  tlK;  Curoiw  North,  <Jaiif., 
1J.S.G.5.  map; 

(14)  The  boundary  iIm.ii  UiiUinucs 
.south  iti  a  straight  lim;  until  it  readies 
the  northejn  shone  of  thi^  .Santa  .\na 
River; 


(15)  The  boundary  then  follows  the 
north  shore  of  the  Santa  Ana  River  until 
it  intersects  the  560  foot  contour  line  in 
Section  1  T3S/R7W; 

(16)  The  boundary  then  follows  the 
560'  contour  line  to  the  north  of  the 
Santa  Ana  River  in  a  generally  westerly 
direction  until  it  reaches  EucUd  Avenue 
on  the  Prado  Dam.  Calif.,  U.S.G.S.  map; 

(17)  The  boundary  then  follows 
Euclid  Avenue  north  to  the  point  of 
beginning. 

Approved;  November  8, 1994. 
Daniel  R.  Black, 
Acting  Director. 
[FR  Doc.  94-29632  Filed  12-1-04;  8:4.')  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 

and  Enforcement 

30  CFR  Part  944 

Utah  Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  public  comment  period  on 

proposed  ajnendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  revisions  pertaining  to  a 
previously  proposed  amendment  to  the 
Utah  permanent  regulator}^  program 
(hereinafter,  the  "Utah  program")  imdur 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
revisions  for  Utah's  proposed  rules 
pertain  to  general  backfilling  and 
grading  requirements;  previously  and 
continuously  mined  areas;  and 
approximate  original  contoiu-(AOC). 
The  amendment  is  intended  to  revise 
the  Utah  program  to  be  consistent  with 
the  corn?sponding  Federal  regulations, 
clarify  ambiguities,  and  improve 
operational  efficiency. 
DATES:  Written  comments  must  be 
receiv«»d  bv  4:00  p.m..  ra.sJ.  December 
19,  1994. 

ADDRESSES:  Written  Lommenls  should 
be  mailed  or  hand  delivcud  to  Tliomas 
E.  Ehmett  at  the  address  listed  below. 

Copi**s  of  the  Utah  program,  the 
proposed  amend:nent,«jud  all  written 
comments  r«t,Hived  in  response  to  this 
notice  will  be  u\  aiiablc  for  public 
rcvip\v  at  ll:c  adilwsses  listed iaciovv 
during  normal  business  h»»urs,  Moini-iv 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  om^  {nv 
copy  of  the  proposied  amendment  by 
contacting  OS.M'.s  Albuqiierqu*;  Fii?ld 
Office. 
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Thomas  E.  Ehmett.  Acting  Director. 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  505  Marquette  Avenue 
NW..  Suite  1200.  Albuquerque.  MM 
87102.  Telephone:  (505)  766-1486 

Utah  Coal  Regulatory  Program.  Division 
of  Oil.  Gas  and  Mining,  355  West 
North  Temple,  3  Triad  Center.  Suite 
350.  Salt  Lake  City.  UT  8418&-1203. 
Telephone:  (801)  538-5340. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  E.  Ehmett.  Telephone:  505) 

766-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

On  January  21, 1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21, 
1981,  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15. 944.16,  and 
944.30. 

II.  Proposed  Amendment 

By  letter  dated  November  12, 1993, 
Utah  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA 
(administrative  record  No.  UT-875). 
-  Utah  submitted  the  proposed 
amendment  in  response  to  the  required 
program  amendments  at  30  CFR  944.16 
(a),  (b),  (c),  and  (d)  and  at  its  ovm 
initiative. 

The  provisions  of  the  Utah 
Administrative  Rules  (Utah  Admin.  R.) 
that  Utah  proposed  to  revise  and  add 
were:  Utah  Admin.  R.  645-301-553. 
200,  spoil  and  waste;  Utah  Admin.  R. 
645-301-553.252,  refuse  piles;  Utah 
Admin.  R.  645-301-553.500  to  read, 
previously  mined  areas;  Utah  Admin.  R. 
645-301-553.520.  continuously  mined 
areas;  Utah  Admin.  R.  645-301- 
553.523,  applying  the  stability  criteria  of 
proposed  Utah  Admin.  R.  645-301- 
553.523  to  the  AOC  criteria  at  Utah 
Admin.  R  645-301-553.650;  Utah 
Admin.  R  654-301-553.600  and  .620. 
AOC  variances  for  incomplete 
elimination  of  highvvalls  in  previously 
mined  areas  or  continuously  mined 
areas;  Utah  Admin.  R.  654-301-553.650 
applying  the  stability  requirements  of 
Utah  Admin.  R.  645-301-553.523  and 
the  AOC  criteria  of  Utah  Admin.  R.  645- 
301-553.651  through  .655  to  retained 
highwalls;  Utah  Admin.  R.  645-301- 
651.  height  restrictions  for  retained 
highwalls;  Utah  Admin.  R.  645-301- 
553.652.  the  applicability  date  of  Utah's 
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AOC  sta  idards  at  Utah  Admin.  R.  645- 
301-553  651  through  .655;  Utah  Admin. 
R  645-3  Ql-553.653.  the  restoration  of 
retained  ^gh walls  to  cliff-type  habitats 
requirediby  the  flora  and  faima  existing 
prior  to  mining;  and  Utah  Admin.  R. 
645-301W53,654,  compatibility  of 
retained  liighwalls  with  both  the 
approved  postmining  land  use  and  the 
visual  a^butes  of  the  area. 

OSM  omounced  receipt  of  the 
proposed  amendment  in  the  December 
8. 1993.  federal  Register  (58  FR  64529). 
provided  an  opportimity  for  a  public 
hearing  <  f  meeting  on  its  substantive 
adequac  ;  and  invited  public  comment 
on  its  ad  squacy  (administrative  record 
No.  UT-i  179).  Because  no  one  requested 
a  pubhc  hearing  or  meeting,  none  was 
held.  Th*  public  comment  period  ended 
on  Janua-y  7, 1994. 

Durinj  its  review  of  the  amendment, 
OSM  ide  itiHed  concerns  relating  to  the 
provisioi  s  of  Utah  Admin.  R  645-301- 
553.110,  aackfilling  and  grading  of 
disturbe<  areas;  Utah  Admin.  R.  645- 
301-553  500  and  .600.  the  organization 
of  Utah's  rules  pertaining  to  retained 
highwall  s;  Utah  Admin.  R.  645-301- 
553.510  I  nd  .522.  general  backfilling 
and  grad  ng  requirements;  Utah  Admin. 
R.  645-3  )l-553.522,  slope  stabiUty  and 
drainage;  Utah  Admin.  R.  645-301- 
553.500  And  .523.  stability  criteria  for 
retained  highwalls;  Utah  Admin.  R. 
645-301-553.620,  AOC  variances;  Utah 
Admin.  R.  645-301-553.650,  AOC  and 
stability  requirements  of  highwall 
retention!  ^*^  Admin.  R.  645-301- 

553.651.  height  and  length  of  retained 
highwall*;  Utah  Admin.  R.  645-301- 

553.652,  the  applicabiHty  date  of  Utah's 
AOC  alternative;  and  various  editorial 
comments  concerning  Utah  Admin.  R. 
645-3014553.120,  .631,  .650,  and  .655. 
OSM  notified  Utah  of  the  concerns  by 
letter  datfed  March  31,  1994 
(administrative  record  No.  UT-906). 

Utah  responded  in  a  letter  dated  April 
18,  1994jby  requesting  a  meeting 
between  ^he  Utah  Division  of  Oil,  Gas 
and  Mining  (Division)  and  OSM  for  the 
purpose  af  addressing  the  issues  set 
forth  by  <  )SM  in  the  March  31. 1994. 
letter  (ad  ninistrative  record  No.  UT- 
918).  On  vlay  12, 1994.  an  executive 
session  b  Jtween  the  Division  and  OSM 
was  held  at  the  Western  Support  Center 
in  Denve  ,  Colorado  to  discuss  Utah's 
revised  program  amendment  regarding 
highwall  |-etention.  Notice  of  the 
executiv^  session  was  posted  in  the 
Western  Support  Center  (administrative 
record  N*.  UT-925).  A  summary  of  the 
executivd  session  was  recorded  by  OSM 
and  entei^d  into  the  administrative 
record  (administrative  record  UT-942). 

Utah  n  sponded  to  the  concerns 
identifiecj  in  OSM's  March  31, 1994. 
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letter  and  the  issues  discussed  at  the 
May  12. 1994,  meeting  by  submitting  a 
revised  amendment  dated  June  28. 1994 
(administrative  record  No.  UT-941). 

OSM  annoimced  receipt  of  the 
proposed  revised  amendment  in  the  July 
14. 1994.  Federal  Register  (39  FR 
35871)  and  reopened  and  extended  the 
public  comment  period  (administrative 
record  No.  UT-951).  The  public 
comment  period  ended  on  July  29. 1994. 

During  its  review  of  the  revised 
amendment.  OSM  identified  additional 
concerns  relating  to  the  provisions  of 
Utah  Admin.  R.  645-100-200,  the 
definition  of  "continuously  ntned 
areas;"  Utah  Admin.  R.  645-301-553. 
general  provisions  on  highwalls  and 
backfilling  and  grading;  Utah  Admin.  R. 
645-301-553.110,  backfilling  and 
grading  of  disturbed  areas;  Utah  Admin. 
R.  645-301-553.120,  backfilling  and 
grading  of  spoil  and  waste;  Utah  Admin. 
R.  645-301-553.130.  slope  stability 
requirements;  Utah  Admin.  R.  645-301- 
553.510,  remining  operations  on 
previously  mined  areas,  continuously 
mined  areas  and  areas  with  remaining 
highwalls  subject  to  AOC  provisions; 
Utah  Admin.  R.  645-301-553.550,  .551, 
and  .552.  AOC  exceptions;  Utah  Admin. 
R.  645-301-553.650.  highwall 
management  under  Uie  AOC  provisions; 
Utah  Admin.  R.  645-301-553.651.  non- 
mountaintop  removal  mining  on  steep 
slopes;  and  Utah  Admin.  R.  645-301- 
553.653.  the  applicability  date.  OSM 
notified  Utah  of  the  concerns  by  letter 
dated  August  24. 1994  (administrative 
record  No.  UT-967). 

Utah  responded  by  telephone 
conversation  and  requested  a  meeting 
between  the  Division  and  OSM  for  the 
purpose  of  addressing  the  applicability 
date  issue  set  forth  by  OSM  in  the 
August  24. 1994,  letter.  On  September  7, 
1994,  an  executive  session  between  the 
Division  and  OSM  was  held  at  the 
Western  Support  Center  in  Denver, 
Colorado  to  discuss  the  applicability 
date  issue.  Notice  of  the  executive 
session  was  posted  in  the  Western 
Support  Center  (administrative  record 
No.  UT-969).  A  summary  of  the 
executive  session  was  recorded  by  OSM 
and  entered  into  the  administrative 
record  (administrative  record  No.  UT- 
970). 

By  letter  dated  November  3. 1994, 
Utah  responded  to  the  concerns 
identified  in  OSM's  August  24,  1994. 
letter  by  submitting  the  revised 
amendment  that  is  the  subject  of  this 
notice  (administrative  record  No.  UT- 
990).  The  provisions  of  Utah  Admin.  R. 
that  Utah  proposes  to  revise  and  add 
are:  Utah  Admin.  R.  645-100-200, 
concerning  continuously  mined  areas; 
Utah  Admin.  R  645-301-553  and 


553.110  through  553.130.  concerning 
general  backfilling  and  grading 
requirements;  Utah  Admin.  R.  645-301- 
553.510,  553.550,  553.552.  553.611  and 
553.612,  concerning  previously  and 
continuously  mined  areas;  UtaJl  Admin. 
R.  645-301-553.650  and  553.651, 
concerning  Utah's  AOC  provisions;  and 
Utah  Admin.  R.  645-301-553-663 
concerning  the  applicability  date  of 
Utah's  AOC  provisions. 

Specifically,  Utah  proposes  to  revise 
Utah  Admin.  R.  645-100-200  by 
limiting  its  definition  of  the  term 
"continuously  mined  areas"  to 
vmderground  mining  operations. 

Utah  proposes  to  revise  Utah  Admin. 
R.  645-301-553  by  deleting  a  paragraph 
that  was  intended  to  be  a  general 
prox-ision  regarding  the  exceptions 
approved  in  the  Utah  program  for 
complete  highwall  elimination. 

Utah  proposes  to  revise  Utah  Admin. 
R.  645-301-553.110,  concerning  the 
approved  exceptions  to  the 
requirements  that  disturbed  areas  be 
backfilled  and  graded  to  achieve  AOC, 
by  adding  cross-referenced  provisions 
regarding  non-mountaintop  removal 
mining  operations  on  steep  slopes, 
mountaintop  removal  raining 
operations,  and  mining  operations  on 
areas  with  thin  and  thick  overburden. 

Utah  proposes  to  revise  Utah  Admin. 
K.  645-301-553.120.  conixfrning  the 
requirement  for  highwall  elimination, 
by  cross-referencing  provisions 
«:ontaining  requirements  that  apply  to 
previously  and  continuously  mintil 
areas  and  are.is  subject  to  AOC 
provisions. 

Utah  proposes  to  revise  Utah  .Admin. 
K.  045-301-553.130,  concerning  the 
rcquircinent  that  disturbtxl  areas 
achieve  an  allowable  postmining  slope, 
ho  deleting  the  phrase  following  a  cross- 
reference  to  Utah  Admin.  R.  645-301- 
.")53.530  that  reads  "which  addreswjs 
alternative  criteria  for  .stainlity  and  the 
protection  of  the  environmont  and  the 
jHihlic  iioalth  and  safety." 

Utah  propo.ses  to  revise  Utah  ,\iiniin 
R.  ()43-;!01-553.510,  by  requiring  that, 
in  adihtion  to  remaining  op(;rations  on 
continuously  mined  and  previously 
mined  areas,  remining  operations  «m 
ariias  with  remaining  highwalls  subject 
ti)  thr  AOC  provisions  also  comply  with 
oilier  cross-referonrj^d  program 
i(^(luiroinonts. 

UtaJi  proposes  to  delete  o.xisting  Utah 
/viiinin.  1^.  ti45-:J01-553.3.'')0,  ."jr);t.jr)l, 
;mti  55:!. .152,  concerning  ri!li;r<Mi(x:s  In 
mountaintop  removal  mining 
npnrations,  and  thin  and  thick 
overburden  standards,  by  inM^rtinf- tiit; 
1  ross-niferenoos  at  Utah  Admin.  K.  »>45- 
:U)1-3.53.110. 


Utah  proposes  to  revise  Utah  Admin. 
R.  645-301-553.611  and  553.612  by 
referring  to  the  phrase  "continuously 
mined  areas"  as  "CMA." 

Utah  proposes  to  revise  Utah  Admin. 
R.  645-301-553.650,  concerning 
highwall  management  under  the  AOC 
provisions,  by  deleting  introductory 
language  that  reads  "coal  raining  and 
reclamation  operations  which  are  not 
located  on  PMA's  or  CMA's  and  are 
located  on  areas  which  are  subject  to  the 
approximate  original  contour  provisions 
which  include." 

Utah  proposes  to  delete  existing  Utah 
Admin.  R  645-301-553.651, 
concerning  highwall  management  under 
the  Utah  AOC  provisions,  by  inserting 
the  cross-reference  to  non-mountaintop 
removal  mining  operations  on  steep 
slopes  at  Utah  Admin.  R.  645-301- 
553.110. 

Utah  proposes  to  create  new  Utah 
Admin.  R.  645-301-553.651,  regarding 
the  applicability  date  of  Utah's  AOC 
provisions,  by  requiring  that  where  final 
backfilling  and  grading  was  completed 
and  the  phase  I  bond  was  released  prior 
to  June  2, 1992,  no  redisturbance  of  a 
reclaimed  highwall  will  be  required. 
Highwalls  which  were  approved  under 
R645-301-553.652,  the  rule  commonly 
rcforrod  to  as  the  "AOC  alternative," 
after  December  13,  1982.  are  subject  to 
the  retroactive  application  of  current 
rule  R645-301-552.630,  providing  the 
subject  highwall  has  not  been  reclaimed 
and  phase  I  bond  was  not  releasor!  prior 
to  June  2, 1992. 

III.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Utah  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  proposed  aniendmcnl  in  light  of 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  .10 
CFR  732.17(h)  OSM  is  wnking 
comments  on  whether  the  proposed 
aniendmcnl  satisfies  the  applicahle 
program  approval  ciit(>rjn  of  .30  CFR 
732.15.  If  the  amendment  is  deemed 
adoi}uatfi.  it  will  become  part  of  tlw 
Utah  program. 

Writtiui  Conviwnts 

VViittcm  commc^nts  sliould  Ix)  s]x<i  ific. 
pt;rl.iin  only  to  the  issues  prop«>NP(1  in 
this  rulemaking,  and  inc;Iud« 
explanations  in  Mipjjurt  of  the 
c(innn«>ntei's  nu  unimendatiojis. 
tluimneals  r«ceiv«»d  allxTihe  lime 
inditated  under  DATES  or  at  kjcations 
other  than  the  Allmqnej-que  Fivhl  Office 
will  not  nec<;ssarily  be  cousidurtd  in  tlic 
final  rulejnaking  or  inrltidod  in  the 
administrative  riHTord. 


IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  Ho\vev6r.  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such  ^ 
program  is  drafted  and  promulgated  by  J 
a  specific  State,  not  by  OSM.  Under\ 
sections  503  and  505  of  SMCRA  (30^ 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  Slate  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SM(;R.^  and 
its  implementing  Federal  regulations 
and  whether  the  dther  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

3.  Xutinna}  Enviionwenlal  Polii y .  \i  I 

No  eu\  iromncntal  impact  statement  is    ' 
required  for  this  rule  since  section 
702(d)  of  SMCR.\  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  ixinstitute  major 
Federal  actions  within  the  mcaninj;  of 
sectipn  1 02(2)  (Cj  of  the  National 
Environmental  I'oiii;y  Ad  (42  U.S.C. 
4332(2)(C)). 

•;.  Papt'mork  Ri'duction  Act 

This  rule  does  not  contain 
informati.jn  colli.ction  requirements  jfjat  - 
require  ajjproval  l)y  the  Office  (jf 
Mana;.,>eniunt  and  Budget  under  the 
Papctrwork  Reduction  Act  (44  U.S.C 
3507  et  sfq.). 

5.  HL'^uIn'ory-  HcxihUiiy  Act 

The  Drpartnu'nt  of  the  Interior  hifs 
cielcmiini;d  thjt  this  nil<;  will  not  lunfl 
a  signifit  ant  ec:o;iomir  impa«.1  on  a 
suhstaiitial  number  (f  small  (Miiities 
under  the  Rnt-uLitorv  Flexibility  Afi  (3 
U.S.C.  (lOl  ft  .s,v;.).  -hie  State  .siilimittal 
that  is  thi^  subjiM  •  of  this  nrl*;  r-  Irdsetl 
upon  cu^uiiterpart  Federal  regul.itions  lur 
which  an  »«  onii!ni<;  .•maly(<is  w.ts 
pri'j)ared  an'l  cvrtificationynade  lluil 
such  regulations  would  not  bavi- 
signific.anl  t^onoiiiic  effect  upt)n  n 
substantial  number  of  small  entities. 
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Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  coimterpart  Federal 
regulations. 

V.  List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  22, 1994. 

Charles  E.  Sandbei^g, 

Acting  Assistant  Director.  Western  Support 
Center. 

[FR  Doc.  94-29646  Filed  12-1-94;  8:45  amj 
BILUNG  COOE  4310-05-M 


DEPARTMENT  OF  DEFENSE 
Defense  Mapping  Agency 

32  CFR  Part  320 

[DMA  Instruction  5400.11] 

Privacy  Program 

AGENCY:  Defense  Mapping  Agency. 

DOD. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Defense  Mapping  Agency 
is  proposing  to  amend  its  Privacy  Act 
,  Regulation  by  removing  three 
exemption  rules,  updating  request  for 
information  procedures,  and  the  list  of 
organizational  addresses. 
DATES:  Comments  must  be  received  on 
or  before  January  31, 1995,  to  be 
considered  by  this  agency. 
ADDRESSES:  Send  comments  to  the 
Information  and  Privacy  Division,  St  A- 
7,  Defense  Mapping  Agency,  8613  Lee 
Highway.  Fairfax,  VA  22031-2137. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Helen  Sharetts-Sullivan  at  (703)  285- 
9315. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866.  The  Director, 
Administration  and  Management,  Office 
of  the  Secretary  of  Defense  has 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  (rfSlOO  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
"  recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
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mandates ,  the  President's  priorities,  or 
the  princ  pies  set  forth  in  Executive 
Order  12966  (1993). 

Regulatory  Flexibility  Act  of  1980 

The  Dii  ector,  Administration  and 
Managem  Jnt.  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substani  ial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administr  ition  of  Privacy  Act  systems  of 
records  w  thin  the  Department  of 
Defense. 

Paperwoi  s  Reduction  Act 

The  Director,  Administration  and 
Managemfent,  Office  of  the  Secretary  of 
Defense  cftrtifies  that  this  Privacy  Act 


rule  for  thfe  Department  of  Defense 
imposes  iio  information  requirements 
beyond  the  Department  of  E>efense  and 
that  the  information  collected  within 
the  Department  of  IDefense  is  necessary 
and  consiltent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 

List  of  Subfcts  in  32  CFR  Part  320 

Privacy 

For 
32  CFR 
amended 


■  reas  3ns 


pa  rt 


IS 


PART 
AGENCY 


320  -DEFENSE  I 


MAPPING 
DMA)  PRIVACY  PROGRAM 


1.  The  authority  citation  for  32  CFR  part 
320  con  inues  to  read  as  follows: 


Authority 

U.S.C.  552a 


2.  The  he; 
revised 

3.  Section 
amendei 


al 


iS 


introd 
and  (e 


§320.3    Pr^edures 

Infonnatior 

in  a  record 


(b)Any 
informatiop 
himself  at 
office  of 
Office  (pi 
list  at  par 
thought  to 
question 


set  forth  in  the  Preamble, 
320  is  proposed  to  be 
follows: 


:  Pub.  L.  93-579.  88  Stat  1896  (5 


ing  of  32^  CFR  part  320  is 
set  forth  above: 


)20.3  is  proposed  to  be 
by  revising  paragraph  (b), 
introdudtory  text,  and  paragraph  (c), 
uqtory  text,  paragraph  (c)(2). 
read  as  follows: 


t) 


for  requests  for 
InfonnationI  pertaining  to  individual  records 
lystem. 


ndividual  requesting  such 
1.  in  person  may  present 
^Q  DMA  or  at  the  principal 
DMA  Component  or  Staff 
50  refer  to  the  DMA  address 
paragraph  (e)  of  this  section) 
maintain  the  record  in 
d  shall  provide: 


th3 


ail 


(c)  Any  mdividual  requesting  such 
information  by  mail  shall  address  his 
request  to  1  he  Director,  Defense 
Mapping  /  gency,  or  to  the  Director  of 
the  DMA  C  omponent  or  Staff  Office 
(refer  to  patagraph  (e)  of  this  section) 
thought  to  maintain  the  record  in 


question  and  shall  include  in  such 
request  the  following: 

•  »        »        *        * 

(2)  A  notarized  statement  or  unsworn 
declaration  in  accordance  with  28 
U.S.C.  1746  to  verify  his  identify,  if,  in 
the  opinion  of  the  DMA  custodian  of  the 
record,  the  sensitivity  of  the  material 
involved  warrants. 

•  •        •        *        • 

(e)  HQ  DMA  and  Component  address 
Ust: 

(1)  Director.  ATTN:  GCI  St  A-7. 
Defense  Mapping  Agency.  8613  Lee 
Highway,  Fairfax,  VA  22031-2137. 

(2)  DMA  Aerospace  Center,  3200 
South  Second  Street.  St.  Louis,  MO    • 
63118-3399.  ---  ^ 

(3)  DMA  Hydrographic/Topographic 
Center,  4600  Sangamore  Road. 
Bethesda,  MD  20816-5003. 

(4)  DMA  Combat  Support  Center, 
6001  MacArthur  Boulevard,  Bethesda, 
MD  20816-5501. 

(5)  DMA  Reston  Center,  12310 
Sunrise  Valley  Drive,  Reston,  VA 
22091-3414. 

(6)  DMA  Systems  Center,  4600^^ 
Sangamore  Road,  Bethesda,  MD  2oS^ 
5003.  N 

(7)  Comptroller,  St  A-4,  Defense 
Mapping  Agency.  8613  Lee  Highway. 
Fairfax.  VA  22031-2137.^ 

(8)  Deputy  Director  for  Human 
Resources,  St  A-8,  Defense  Mapping 
Agency,  8613  Lee  Highway,  Fairfax,  VA 
22031-2137. 

(9)  Deputy  Director  for  International 
Programs,  St  A-20,  Defense  Mapping 
Agency,  8613  Lee  Highway,  Fairfax,  VA 
22031-2137. 

(10)  General  Counsel.  St  A-7,  Defense 
Mapping  Agency,  8613  Lee  Highway. 
Fairfax,  VA  22031-2137. 

(11)  Deputy  Director  for  Acquisition, 
St  A-3,  Defense  Mapping  Agency,  8613 
Lee  Highway,  Fairfax.  VA  22031-2137. 

(12)  Deputy  Director  for  Command 
Information,  St  A-11,  Defense  Mapping 
Agency,  8613  Lee  Highway,  Fairfax,  VA 
22031-2137. 
***** 

4.  Section  320.11  is  proposed  to  be 
re\ised  to  read  as  follows: 

§320.11    Specific  exemptions. 

All  systems  of  records  maintained  by 
the  Defense  Mapping  Agency  and  its 
components  shall  be  exempt  from  the 
requirements  of  5  U.S.C.  552a(d) 
pursuant  to  5  U.S.C.  552a(k)(l),  to  the 
extent  that  the  system  contains  any 
information  properly  classified  under 
Executive  Order  12356  and  that  is 
required  by  that  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  or  foreign  policy.  This 
exemption  is  applicable  to  parts  of  all 
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systems  of  records  including  those  not 
otherwise  specifically  designated  for 
exemptions  herein  which  contain 
isolated  items  of  properly  classified 
information. 


Dated:  November  17, 1994. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc.  94-29684  Filed  12-1-94;  8:45  am) 

BILUNG  COOE  5000  04  F 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

36  CFR  Part  800 

Protection  of  Historic  Properties 

agency:  Advisory  Council  on  Historic 
Preservation. 

ACTION:  Extension  of  time  to  comment 
on  proposed  revision  of  current 
regulations. 


SUMMARY:  The  Advisory  Council  on 
Historic  Preservation  (Council)  has 
issued  a  notice  of  proposed  rulemaking, 
59  FR  50396,  October  3, 1994,  on 
changes  to  its  regulations.  In  response  to 
numerous  requests  for  extension  of  time 
to  comment  beyond  the  December  2, 
1994  deadline,  the  Council  is  extending 
the  time  to  comment  for  an  additional 
30  days. 

DATES:  The  date  on  or  before  which 
comments  must  now  be  received  is   ■ 
extended,  allowing  for  the  New  Year's 
holiday,  to  January  3. 1995. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Executive  Director, 
Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania 
Avenue  N.W.,  Suite  809,  Washington. 
D.C.  20004.  Fax  202-606-6647  or  8672. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Woronowicz,  Information 
Assistant,  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania 
Avenue,  N.W..  Suite  809.  Washington, 
D.C.  20004,  (202)  606-8503. 

Dated:  November  28. 1994. 

Robert  D.  Bush. 

Execu  tive  Director.  ■ 

IFR  Doc.  94-29633  Filed  12-1-94;  8:45  am] 

BILLING  COOE  4310-10-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(OPP-300363;  FRL-4912-6J 

RIN  2070-AC18 

Revocation  ^f  Folpet  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  to 
revoke  the  tolerances  for  residues  of  the 
fungicide  folpet  [N- 

(trichloromethylthio)phthalimide)  in  or 
on  the  following  raw  agricultural 
commodities:  apples,  blackberries, 
blueberries,  boysenberries,  celery, 
cherries,  citrus  fiuits.  crabapples. 
cranberries,  cucumbers,  currants, 
dewberries,  garlic,  gooseberries,  grapes, 
huckleberries,  leeks,  lettuce, 
loganberries,  melons,  onions  (dry  bulb), 
onions  (green),  pumpkins,  raspberries, 
shallots,  strawberries,  summer  squash, 
tomatoes,  and  winter  squash.  EPA  is 
revoking  the  tolerances  because  it  does 
not  have  adequate  data  to  make  a 
finding  that  the  tolerances  will  protect 
the  public  health. 

DATES:  Written  comments,  identified  by 
the  OPP  document  control  number 
lOPP-3003631.  must  be  received  on  or 
before  January  3, 1995. 

ADDRESSES:  By  mail,  submit  comments 
to  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  {>erson,  deliver  comments 
to  Rm.  1132,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Hwy..  Arlington,  VA. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jeff  Morris,  Special  Review  and 
Reregistration  Division  (7508W). 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch,  Crystal  Station 
#1,  3rd  Floor,  2800  Crystal  Drive, 
Arlington,  VA  22202,  (703)-308-8029. 

SUPPt.EMENTARY  INFORMATION: 

Introduction 

Folpet  is  a  broad-spectrum  fungicide 
that  is  registered  for  industrial  use  in 
paints,  stains,  coatings,  and  plastics.  In 
addition,  two  folpet  products  are 
registered  for  food  use.  One  product  is 
actively  registered  for  use  on  avocados 
in  Florida  only;  the  other  is  a  suspended 
registration  for  all  folpet  food  uses, 
which  include  the  food  uses  subject  to 
this  document. 


Legal  Background 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA)  [21  U.S.C.  301  et  seq.I 
authorizes  the  establishment  of 
tolerances  (maximum  legal  residue 
levels)  and  exemptions  from  the 
requirement  of  a  tolerance  for  residues 
of  pesticide  chemicals  in  or  on  raw 
agricultural  commodities  pursuant  to 
section  408  (21  U.S.C.  346a.  348). 
Without  such  tolerances  or  exemptions, 
a  food  containing  pesticide  residues  is 
considered  to  be  "adulterated"  under 
section  402  of  the  FFDCA,  and  hence 
may  not  legally  be  moved  in  interstate 
commerce  (21  U.S.C.  342).  To  establish 
a  tolerance  or  an  exemption  under 
section  408  of  the  FFDCA,  EPA  must 
make  a  finding  that  the  promulgation  of 
the  rule  would  "protect  the  public 
health"  (21  U.S.C.  346a(b)).  For  a 
pesticide  to  be  sold  and  used  in  the 
production  of  a  food  crop  or  food 
animal,  the  pesticide  must  not  only 
have  appropriate  tolerances  under  the 
FFDCA.  but  must  be  registered  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA,  7  U.S.C.  136  et 
seq.).  FIFRA  requires  the  registration  of 
pesticides  that  are  sold  and  distributed 
in  the  United  States. 

Regulatory  Background 

EPA  issued  a  Registration  Standard 
under  FIFRA  for  folpet  in  June  1987.  At 
that  time,  folpet  was  registered  for 
industrial  use  on  paints,  stains, 
coatings,  and  plastics,  as  well  as  for  use 
on  a  variety  of  food  and  terrestrial  crops. 
The  Registration  Standard  states  that 
EPA  classifies  folpet  as  a  82  (probable) 
human  carcinogen.  In  November  1987, 
EPA  issued  a  Notice  of  Intent  to 
Suspend  (NOIS)  letter  for  all 
nonindustrial  uses  of  folpet,  because  no 
data  had  been  submitted — including 
residue  data  for  the  food  uses  identified 
in  this  document — to  support  folpet 's 
nonindustrial  uses. 

Makhteshim-Agan  (America),  Inc.,  the 
folpet  registrant,  and  Chevron  Chemical 
Co.  formed  a  task  force  to  share  the 
development  of  data  identified  as  data 
gaps  in  the  folpet  Registration  Standard. 
The  Folpet  Task  Force  indicated  that  if 
would  only  support  folpet 's  industrial 
uses.  At  this  point,  the  NOIS  became  a 
final  order  of  suspension,  and  the  only 
remaining  folpet  registrations  with  food 
uses,  EPA  Reg.  Nos.  11678-51  and 
11678-52,  were  suspended.  In  1990. 
Makhteshim  purchased  these  suspended 
registrations,  which  had  on  their  labels 
the  commodities  subject  to  this 
document.  Makhteshim  subsequently 
provided  data  to  support  the  avocado 
use  and  deleted  all  food  uses  except 
avocados  from  EPA  Reg.  No.  11678- .ii. 


In  1992,  EPA  Reg.  No.  11678-51  was 
changed  to  EPA  Reg.  No.  66222-7  (the 
avocado  only  label),  and  EPA  Reg.  No. 
11678-52  was  changed  to  EPA  Reg.  No. 
66222-8  (the  suspended  label  containing 
all  food  uses). 

In  a  1993  letter  to  EPA.  Makhteshim 
indicated  that  it  desired  import 
tolerances  for  some  of  the  uses  for 
which  the  suspended  product  number 
66222-8  is  registered,  stating  that  folpet 
is  an  important  pesticide  product  in 
many  countries.  To  date,  however,  EPA 
has  not  received  adequate  data  to 
support  any  folpet  tolerances — imported 
or  domestic — for  the  raw  agricultural 
commodities  subject  to  this  document. 

Current  Proposal 

Thi;»  document  proposes  the 
revocation  of  all  folpet  tolerances — 
except  the  avocado  tolerance — 
established  under  section  408  of 
FFDCA.  21  U.S.C.  346a,  for  residues  of 
the  fungicide  folpet  (N- 
(tiichloromethylthiolphthalimide)  in  or 
on  the  following  commodities  listed  in 
40  CFR  180.191: 

50  parts  per  million  in  or  on  celery, 
cherries,  leeks,  lettuce,  onions  (green),  and 
shallots;  25  parts  per  million  in  or  on  apples, 
blackberries,  blueberries,  boysenberries, 
crabapples,  cranberries,  currants,  dewberries, 
gooseberries,  grapes,  huckleberries, 
loganberries,  raspberries,  strawberries,  and 
tomatoes:  and  15  parts  per  million  in      on 
citrus  fruits,  cucumbers,  garlic,  melons, 
onions  (dry  bulb),  pumpkins,  summer 
squash,  and  winter  squash. 

EPA  is  proposing  this  action  because 
the  establishment  of  a  tolerance  under 
section  408  of  FFDCA  requires  a  finding 
that  the  tolerance  will  protect  the  public 
health.  EPA  does  not  have  adequate  data 
to  make  such  a  finding.  The  registrant 
has  not  submitted  the  following  residue 
ch(;mistr>'  data,  which,  according  to  the 
June  1987  folpet  registration  standard, 
are  n«;ded  to  make  a  public-health 
finding  on  folpet  for  the  commodities 
subject  to  this  docimient: 

Nature  of  the  residues  (metabolism)  studies 
(Kuideiine  no.  171-4£i)  for  representative 
crops;  stora^  stabilit)-  studies  (guideline  no. 
171-4e)  for  r<i)resentative  crops;  analytical 
melhod  validation;  crop  field  trials  (guideline 
no.  171 -4k)  for  the  subject  commodities;  and 
pnxessing  studies  (guideline  no.  171-4!)for 
applicable  commodities. 

These  studies,  which  are  important  to 
assessing  the  health  risks  posed  by 
folpet  use,  have  not  bern  submitted  to 
EPA.  Makhteshim  indicated  in  1987  that 
it  would  not  provide  the  necessary  data 
to  support  the  commodities  subject  to 
this  docimient.  and  MakJiteshim  has  not 
attempted  to  provide  any  such  data 
.since  that  time,  except  for  data  to 
support  the  avocado  use. 

Domestically  produced  commodities 
subject  to  this  proposal  should  no 
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longer  qontain  folpet  residues  following 
revocatibn  of  the  tolerances.  In  the 
absence!  of  folpettolerances,  any 
agricultural  commbdityjor  processed 
food  dojnestically  produced  and/or 
imported  into  the  United  States  found  to 
contain  blpet  residues  is  adulterated 
under  a  ction  402  of  the  FFDCA. 

There  is  no  expectation  of  a  residue 
problem  due  to  environmental 
contami  lation.  Consequently,  EPA  will 
not  reca  nmend  action  levels  to  replace 
the  tolei  ances  upon  their  revocation. 

Other  R  igulatory  Requirements 

Executh  e  Order  12866 

Undei  Executive  Order  12866  (58  FR 
51735,  ( let.  4, 1993).  the  Agency  must 
determi!  le  whether  the  regulatory  action 
is  "signi  ficant"  and  therefore  subject  to 
reWew  I  y  the  Office  of  Management  and 
Budget  I  DMB)  and  the  requirements  of 
the  Exet  utive  Order.  Under  section  3(f). 
the  orde  •  defines  a  "significant 
regulate  y  action"  as  an  action  that  is 
likely  to  result  in  a  rule:  (1)  having  an 
aimual  <  ffect  on  the  economy  of  $100 
million  i  ir  more,  or  adversely  and 
material  y  affecting  a  sector  of  the 
econom  .  productivity,  competition, 
jobs,  the  enviroimient.  public  health  or 
safety,  o  State,  local  or  tribal 
governm  ents  or  communities  (also 
referred  ;o  as  "economically 
significa  if);  (2)  creating  serious 
inconsis  ency  or  otherwise  interfering 
with  an  i  iction  taken  or  planned  by 
another  igency;  (3)  materially  altering 
the  budj  Btary  impacts  of  entitlement, 
grants,  vi  >er  fees,  or  loan  programs  or  the 
rights  ar  d  obligations  of  recipients 
thereof;  i  )r  (4)  raising  novel  legal  or 
policy  is  jues  arising  out  of  legal 
mandate  i,  the  f^esidenfs  priorities,  or 
the  prin(  iples  set  forth  in  this  Exe<:ulive 
Order. 

Pursu(  nt  to  the  terms  of  this 
Executiv  i  Order,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatoi  y  action,"  because  over  the  past 
few  year  ;  there  has  been  only  verj' 
minor  d<  mestic  usage  of  folpet  on  the 
suspend  d  use  sites.  The  time  elapsed 
since  su;  pension  of  the  food  uses,  along 
with  the  recent  usage  data  showing  a 
very  lim  ted  amount  of  usage,  indicate 
that  the  oss  of  the  tolerances  subject  to 
this  doct  ment  should  hot  cause  a 
significa  it  economic  impact  on 
domestic  users.  Although  over.seas 
usage  of  blpet  on  grapes — one  of  the 
commod  ties  subject  to  this  document — 
is  substa  itial.  U.S.  imports  of  grapes  arc 
relativel;  small  and  mostly  from  Chile, 
which  d(  es  not  use  folpet.  Thus,  this 
action  w  is  not  submitted  to  OMB  for 
review. 


UMI 


Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354;  94  Stat.  1164,  5  « 
U.S.C.  601  et  seq.),  and  EPA  has 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  businesses, 
small  governments,  or  small 
organizations. 

Accordingly.  I  certify  that  this 
proposed  rule  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

This  proposed  regulator}'  action  does 
not  contain  any  information  collection 
requirements  subject  to  review  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq. 

Public  Comment  Procedures 

Interested  persons  are  invited  to 
submit  written  comments,  information, 
or  data  in  response  to  this  proposed 
rule.  Comments  must  be  submitted  by 
(insert  date  30  \^ys  after  date  of 
publication  in  the  Federal  Register). 
Comments  must  bear  a  notation 
indicating  the  document  control 
number.  Three  copies  of  the  comments 
should  be  submitted  to  either  location 
listed  under  ADDRESSES  above  in  this 
document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any  or 
all  of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Informatiop  so  marked  will  not  be    - 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  a  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Dociunents  considered  and  relied 
upon  b>'  EPA  pertaining  to  this  action, 
and  all  written  comments  filed  pursuant 
to  this  Notice,  will  be  available  for 
public  inspection  in  Rm.  1 132,  Cry.stal 
Mall  #2. 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA  22202,  between  8  a.m. 
and  4  p.m..  Monday  tlirough  Friday, 
except  public  holidays.  Any  person  who 
has  registered,  or  who  has  submitted  an 
application  for  registration  of  folpet 
under  FIFRA.  may  request  that  this 
proposal  be  referred  to  an  advisory 
committee.  Such  a  request  must  be 
made  within  30  days  of  the  publication 
of  this  proposal.  To  satisfy  requirements 
for  analysis  specified  by  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act.  EPA  has  analyzed  the 
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impacts  of  this  proposal.  This  analysis 
is  available  for  public  inspection  in  Rm. 
1132  at  the  Virginia  address  given 
above. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  31, 1994. 

Louis  P.  True, 

Director.  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  part  180 
be  amended  as  follows: 

PART  180— [AMENDED! 

1.  The  authority  citation  for  part'  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.191  is  revised  to  read 
as  follows: 

§  180.191    Folpet;  tolerances  for  residues. 
A  tolerance  of  25  parts  per  million  is 
established  for  the  fungicide  folpet  (N- 
(trichloromethylthio)phthalimide)  in  or 
on  avocados. 
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GENERAL  SERVICES 
ADMINISTRATION 

Board  of  Contract  Appeals 
48  CFR  Part  6101  • 

Rules  of  Procedure  of  the  General 
Services  Administration  Board  of 
Contract  Appeals 

AGENCY:  Board  of  Contract  Appeals. 
General  Services  Administration. 
ACTION:  Proposed  rule;  Request  for 
comments. 


SUMMARY:  This  document  contains 
revisions  to  tlie  rules  of  procedure  of  the 
GSA  Board  of  Contract  Appeals  (Board), 
which  will  govern  all  proceedings  * 
before  the  Board.  The  revisions  arc 
intended  to  implement  certain 
provisions  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Pub.  L.  103- 
355)  (FASA  or  Act)  which  have 
amended  the  Brooks  Automatic  Data 
Processing  Act,  under  which  the  Board 
hears  and  decides  protests  of 
procurements  involving  automatic  data 
processing  (ADP)  equipment,  and  the 
Contract  Disputes  Act  of  1978,  under 
which  the'  Board  hears  and  decides 
contract  disputes.  The  revisions  are 


intended  to  conform  the  Board's  rules  of 
procedure  to  the  amendments  made  to 
its  two  jurisdictional  statutes.  The  Board 
intends  to  issue  final,  revised  rules  after 
considering  all  comments  on  the 
proposed  revisions. 

DATES:  Comments  must  be  submitted  by 
January  31, 1995. 

ADDRESSES:  Comments  concerning  these 
proposed  rules  may  be  mailed  to  GSA 
Board  of  Contract  Appeals,  18th  &  F 
Streets  NW..  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilbur  T.  Miller,  Chief  Counsel,  GSA 
Board  of  Contract  Appeals,  (202)  501- 
0891. 

SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  Flexibility  Act 

The  General  Services  Administration 
certifies  that  these  revisions  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed 
revisions  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of 
OMB  under  44  U.S.C.  3501  et  seq. 

C.  Background 

The  Brooks  Automatic  Data 
Processing  Act  (40  U.S.C.  759(f)) 
provides  that  protests  involving  ADP 
procurements  may  be  filed  with  the 
Board.  That  Act  also  provides  that  the 
Board  is  to  adopt  and  issue  rules  and 
procedures  necessary-  for  the 
expeditious  resolution  of  such  protests. 
In  addition,  the  Administrator  of 
General  Services  has  delegated  to  the 
Board  the  authority  to  adopt  and  issue 
rules  necessary  for  the  resolution  of 
contract  disputes  under  the  Contract 
Disputes  Act  of  1978  (41  U.S.C.  601- 
613).  The  proposed  rules  have  been 
approved  by  majority  vole  of  the  Board's 
rticrabers. 

D.  Effective  Dates 

Pursuant  to  Sections  10001  and  10002 
of  the  FASA.  the  Board  proposes  to 
make  the  final  revised  rules,  as  well  as 
sections  1432-1434.  1436-1438.  and 
2351(c)-(d)  of  the  Acl.  applicable  to  all 
proceedings  filed  on  or  after  a  date  to  be 
specified  in  the  final  rules.  Section  1435 
of  the  Act  shall  be  appficable  to  cost 
applications  where  the  underlying 
protest  is  filed  on  or  after  such  date.  The 
date  specified  in  the  final  rules  shall  be 


at  least  thirty  days  after  the  publication 
of  such  rules. 

E.  Highlights  of  Proposed  Changes 

Subtitle  D  of  Title  I  of  the  FASA 
names  and  amends  the  Brooks 
Automatic  Data  Processing  Act  (40 
U.S.C.  759(f)).  under  which  the  Board 
hears  and  decides  protests.  Subtitle  D  of 
Title  II  of  the  FASA  amends  the 
Contract  Disputes  Act  of  1978  (41  U.S.C. 
601-613).  which  gives  the  Board 
jurisdiction  to  hear  and  decide  contract 
disputes.  The  proposed  revisions  to  the 
Board's  rules  contain  changes 
necessitated  by  the  amendment  of  both 
the  Brooks  Act  and  the  Contract 
Disputes  Act.  In  addition.  Section  155  of 
the  Energy  Policy  Act  of  1992  (42  U.S.C. 
8287)  authorized  the  Board  to  review 
decisions  regarding  the  qualification  of 
firms  to  enter  into  energy  savings 
contracts.  The  Foreword  to  the  rules 
now  includes  a  statement  that,  in 
conducting  such  reviews,  the  Board  will 
apply  the  rules  pertinent  to  protests  to 
the  extent  practicable. 

Definitions 

A  definition  of  "prevailing  party" 
(§  6101.1(b)(12))  has  been  added  to  the 
rules  to  conform  to  section  1435(b)  of 
the  FASA.  In  a  protest,  a  "prevailing 
party"  is  one  who  has  demonstrated  lliat 
a  challenged  action  of  a  Federal  agency 
violates  a  statute  or  regulation  or  the 
conditions  of  a  delegation  of 
procurement  authority.  Similarly,  the 
definition  of  "protest"  (§6101.1(b)(13)) 
has  been  changed  to  that  specified  in 
section  1438  of  the  Act.  Finally,  in  oidcr 
to  conform  to  the  language  prescribed  in 
section  1437  of  the  Act,  the  term 
"working  day"  (§6101.1(b)(16))  is  now 
defined  as  any  day  other  than  a 
Saturday.  Sunday,  or  "legal"  (rather 
than  "Federal'.)  hohday. 

Computing  Tinip 

Section  6101.2(c)  has  been  revisoti  to 
parallel  the  changes  Required  by  siK:tion 
1433  of  the  FAS.A.  This  section  providos 
that  when  a  period  of  time  prescribed  or 
allowed  in  the  rules  is  less  than  11  drns, 
intervening  Saturdays,  Sundays,  and 
legal  holidays  are  not  counted;  in  other 
words,  only  working  days  are  countoH 
When  the  time  period  is  11  days  or 
more,  inter\ening  Saturdays.  Sun«la\s. 
and  legal  holidays  are  counted,  i.e  .  all 
calendar  da\  s  are  counted.  The  re\  ision 
states  that  the  only  e.xccfrtions  are  !hc  ." 
day  period  after  a  debriefing  date  .iini 
the  10-day  period  after  cojitract  dWHui 
for  filing  a  protest  that  requests  a 
suspension  hearing;  for  these,  all 
calendar  days  are  counted.  This 
computation  change  affects  three  othi-r 
sections  of  the  current  rules:  (1)  S<^ction 


•1862 


Federal  Register  /  Vol.  59,  No. 


6101.19(a)(2)  has  been  amended  to 
provided  that  a  protest  which  requests 
a  suspension  hearing  must  be  filed  no 
later  than  10  calendar  days  after 
contract  award  or  5  calendar  days  after 
the  debriefing  date:  (2)  Section 
6101.19(a)(3]  has  been  amended  ta 
provide  that  the  hearing  on  the  merits 
of  a  protest  shall  commence  no  later 
than  35  calendar  days  after  the  protest 
is  filed  (rather  than  25  working  days); 
and  (3)  Section  6101.29(b)  now  provides 
that  a  decision  on  the  merits  of  a  protest 
shall  be  decided  no  later  than  65 
calendar  days  after  the  protest  is  filed 
(rather  than  45  working  days). 

Small  Claims  and  Accelerated 
Procedures 

The  small  claims  dollar  threshold  has 
been  changed  from  $100,000  to  $50,000 
(§  6101.13(a)).  and  the  accelerated 
procedure  dollar  threshold  has  been 
changed  from  $50,000  to  $10,000 
(§  6101.14(a)).  These  changes  parallel 
the  amendments  to  sections  608(a)  and 
607(f)  of  the  (Contract  Disputes  Act  of 
1978  by  subsections  2351  (c)  and  (d)  of 
the  FASA. 

Dismissals;  Sanctions 

Section  6101.28(a)(2)  has  been  added 
to  conform  to  the  language  specified  in 
SecUon  1434  of  the  FASA.  The 
proposed  rule  provides  that  the  Board 
may  dismiss  a  protest  that  it  determines 
is  frivolous;  has  been  brought  or 
pursued  in  bad  faith;  or  does  not  state 
on  its  face  a  valid  basis  for  protest. 
Section  6101.18(b)  has  been  amended  to 
provide  that  the  Board  may  impose 
appropriate  sanctions  if  it  expressly 
finds  that  (1)  a  protest  or  portion  of  a 
protest  is  frivolous  or  has  been  brought 
or  pursued  in  bad  faith;  or  (2)  that  any 
person  has  willfully  abused  the  Board's 
process  during  the  course  of  a  protest. 

Suspension  Hearing  and  Decision 

Section  610M9(a)(2)  has  ]hku\ 
iiincnded  to  change  the  timing  of  a 
protest  suspension  hearing  in  order  to 
conform  to  Section  1433(a)(2)  of  the 
FASA.  A  protest  suspension  hearing  is 
ono  in  which  the  Board  determinos 
whether  to  suspend  tlie  Administrator's 
procurement  authority  or  delegation  of 
procurement  authority  until  the  protest 
can  be  decided.  An  interested  party  may 
request  a  suspension  hearing  if  the 
underlying  protest  if  filed  on  the  Inter  of 
(1)  the  tenth  day  after  the  date  of 
contract  award;" or  (2)  the  fifth  day  after 
the  ilebriefing  date  for  any  debriefing 
that  is  requested  and  required.  The  " 
Board  must  hold  the  suspension  hearing 
within  5  days  after  the  date  the  protest 
was  filed,  or  in  the  case  of  a  request  for 
debriefing,  within  5  days  after  the  later 
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of  the  date  of  the  filing  of  the  protest  or 
the  date  of  the  debriefing. 

Secti(^  6101.19(d)  (Suspension 
decision  has  been  amended  to  include 
language  specified  by  Section 
1433(a)(:  )(C)  of  the  FASA.  If  a  contract 
award  h£  s  not  been  made,  a  suspension 
shall  not  preclude  the  Federal  agency 
whose  pi  ocurement  authority  has  been 
suspend*  d  from  continuing  the 
prociuBH  lent  process  up  to  but  not 
includin  [  contract  award,  unless  the 
Board  de  ermines  such  action  is  not  in 
the  best  i  nterests  of  the  United  States. 

Settleme,  it  Agreements 

A  new 
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paragraph  has  been  added  to 
.28  (Dismissals)  which 
incorporates  the  language  specified  by 
of  the  FASA.  Section 
provides  that  any  settlement 
that  dismisses  a  protest  and 
direct  or  indirect  expenditure 
appropriated  funds  shall  be 

to  the  Board  and  made  part 
lie  record,  subject  to  any 
order  considered  appropriate 
Bttrd.  If  a  Federal  agency  is  a 

agreement,  the  submission 
agifeement  to  the  Board  must 
memorandum  signed  by  the 
ig  officer  that  describes  in 
procurement,  the  grounds  for 
le  Government's  position 
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settle  nent,  and  the  agency's 
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iroposed  award  of  the  contract 
the  protest. 
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of  Su  )jects  in  48  CFR  Chapter  61, 


in  strative 


wractice  and 

Government  procurejnent. 
thelreasons  set  out  in  the 

41  CFR  Part  6101  is  proposed 
mc^ided  as  follows: 


PART  6l4l— RULES  OF  THE 
GENERAt  SERVICES 
ADMINISTRATION  BOARD  OF 
CONTRA  :T  APPEALS 


.     l.Thei 
continues 

Aulhoril  ,•;  40  U.S.C.  75^(0:  41  U.SC.  601 
613. 

2.  Secti 
follows 


uthority  citation  for  Fart  6101 
to  read  as  follows: 


)n  6101.0  is  revised  to  read  as 


F<  reward. 


6101.0 
•    TheCrf 
Boctrd  of 
establish^ 
Act  of  19 
independ 
contract 
contractors 
Administ  ation 
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leral  Services  Adininistr<ttion 
( iontract  Appeals  was 
■  under  the  Contract  Disputes 
8,  41  U.S.C.  601-613,  as  an 
;nt  tribunal  to  hear  and  decide 
Isputes  between  government 
and  tlie  General  Services 
(GSA)  and  otlier 


executive  agencies  of  the  United  States. 
The  Board  also  hears  and  decides 
protests  filed  under  the  Brooks 
Automatic  Data  Processing  Act,  40 
U.S.C.  759(f).  which  involve 
procurements  subject  to  that  Act,  and 
conducts  proceedings  as  required  under 
other  laws.  (The  Board  also  is 
empowered  to  review  decisions 
regarding  the  qualifications  of  firms  to 
enter  into  energy  savings  contracts 
pursuant  to  42  U.S.C  8287.  In 
conducting  such  reviews,  the  Board  will 
apply  the  rules  pertinent  to  protests  to 
the  extent  practicable.)  The  Board  will 
act  in  accordance  with  these  rules  and 
applicable  standards  of  conduct  so  that 
the  integrity,  impartiahty,  and 
independence  of  the  Board  are 
preserved. 

3.  In  section  6101.1,  paragraph  (b)(2) 
is  revised;  paragraphs  {l))(12)  through 
(15)  are  redesignated  as  paragraphs 
(b)(13)  through  (16).  respectively,  and 
revised;  and  a  new  paragraph  (b)(l2)  is 
added  to  read  as  follows:    . 

6101.1    Scope  of  rules;  definitions; 
construction;  rulings  and  orders;  panels; 
situs  [Rule  1]. 

•  *        «        »        * 

(b)  Definitions. 

(1)  •   •   * 

(2)  Application;  applicant.  The  term 
"application"  means  a  submission  to 
the  Board  of  a  request  for 
reimbursement  of  costs,  under  the  Equal 
Access  to  Justice  Act,  5  U.S.C.  504.  or 
the  Brooks  Automatic  Data  Processing 
Act.  40  U.S.C.  759(fl(5)(C).  pursuant  to 
6101.35.  The  term  "applicant"  moans  a 
party  filing  an  application. 

*  *         *         «         » 

(12)  Prexmiling  party.  In  a  protest,  a 
prevailing  party  is  a  party  who  has 
demonstrated  that  a  challenged  action  of 
a  Fcd(!ral  agency  violates  a  statute  or 
regulation  or  the  conditions  of  a 
delegation  of  procurement  authority. 

(i;i)  Protest:  protester  (i)  The  tijrm 
•protest"  means  a  written  objection  bv 
an  interested  party  to  any  of  the 
following: 

(A)  A  solicitation  or  other  request  by 
a  Federal  agency  for  bids  or  proposals 
for  a  contract  for  the  procurement  of 
property  or  services; 

(B)  The  cancellation  of  such  a 
sdlic:italion  or  other  request; 

(C)  An  award  or  proposed  award  of 
swell  a  contract; 

(U)  .'\  termination  or  cancellation  ol 
an  award  of  such  a  contract,  if  the 
written  objection  contains  an  allegation 
that  the  termination  or  cancellation  is 
based  in  whole  or  in  part  on 
improprieties  concerning  ihv.  award  of 
th(!  contract. 
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(ii)  The  term  "protester"  means  an 
interested.party  who  files  a  protest  with 
the  Board  and  who  has  not  filed  a 
protest  vrith  the  GAO  concerning  the 
same  procurement. 

(14)  Respondent.  The  term 
"respondent"  means  the  Government 
agency  whose  decision,  action,  or 
inaction  is  the  subject  of  an  appeal, 
protest,  petition,  or  application. 

(15)  Working  day.  The  term  "working 
day"  means  any  day  other  than  a 
Saturday,  Sunday,  or  legal  holiday. 

(16)  Working  hours.  The  Board's 
working  hours  are  8:00  a.m.  to  4:30 
p.m..  Eastern  Time,  on  each  working 

day-  ., 

*  •        •        *        * 

4.  Section  6101.2  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

6101.2    Time;  enlargement;  computation 
[Rule  2]. 

*  *        »        »        » 

(c)  Computing  time.  Except  as 
otherwise  required  by  law,  in 
computing  a  period  of  time  prescribed 
by  the  rules  in  this  part  or  by  order  of 
the  Board,  the  day  from  which  the 
designated  period  of  time  begins  to  nm 
shall  not  be  counted,  but  the  last  day  of 
the  period  shall  be  coimted,  imless  tfiat 
day  is  (i)  a  Saturday,  a  Sunday,  or  a 
legal  holiday,  or  (ii)  a  day  on  which  the 
Office  of  the  Clerk  of  the  Board  is 
required  to  close  earfier  than  4:30  p.m., 
or  does  not  open  at  all,  as  in  the  case 
of  inclement  weather,  in  which  event 
the  period  shall  include  the  next 
working  day.  Except  as  otherwise 
pro\ided  in  this  paragraph,  when  the 
period  of  time  prescribed  or  allowed  is 
less  than  11  days,  any  intervening 
Saturday,  Sunday,  or  legal  holiday  shall 
not  be  counted.  When  the  period  of  time 
prescribed  or  allowed  is  11  days  or 
more,  and  in  the  cases  of  the  5-day 
period  after  a  debriefing  date  and  the 
10-day  period  after  contract  award  for 
filing  a  protest  that  requests  a 
suspension  hearing  (both  described  in 
6101.19(a)(2)).  intervening  Saturdays. 
Sundays,  and  legal  holidays  shall  be 
counted.  Time  for  fifing  any  document 
or  copy  thereof  with  the  B<»rd  expires 
when  the  Office  of  the  Clerk  of  the 
Board  closes  on  the  last  day  on  which 
isuch  filing  may  be  made. 

a.  Section  6101.13  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(1)  and  (a)(2)  to  read  as  follows; 

6101.13    Small  claims  procedures  in 
appeals  [Rule  13]. 

(a)  Election.  (1)  The  small  claims 
procedure  is  available  solely  at  the 
lappellant's  election,  and  only  when 
ithere  is  a  monetary  amoimt  in  dispute 


and  that  amount  is  $50,000  or 
less.  •  •  • 

(2)  At  the  request  of  the  Government, 
or  on  its  own  initiative,  the  Board  may 
determine  whether  the  amount  in 
dispute  is  greater  than  S50.000.  such 
that  the  election  is  inappropriate.  •  •  * 

*  *        *        »        « 

6.  Section  6101.14  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(1)  and  (aK2)  to  read  as  follows: 

6101 .1 4    Accelerated  procedure  in  appeals 
[Rule  14].  -F-r— - 

(a)  Election.  (1)  The  accelerated 
procedure  is  available  solely  at  the 
appellant's  election,  and  only  when 
there  is  a  monetary  amount  in  dispute 
and  that  amount  is  $100,000  or 

less.   *   *   • 

(2)  At  the  request  of  the  Government, 
or  on  its  own  initiative,  the  Board  may 
determine  whether  the  amount  in 
dispute  is  greater  than  5100,000.  such 
that  the  election  is  iiuippropriatc.  •   *  • 

*  •        '♦       -•'       » 

7.  Section  6101.18  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

6101.18  Sanctions  and  other  pfoceediftos 
[Role  18). 

*  *        »        •        * 

(b)  Sanctions.  If  the  Board  expressly 
.  finds  that  (i)  a  protest  or  a  portion  of  a 

protest  is  frivolous  or  has  been  brought 
or  pursued  in  bad  faith;  or  (ii)  that  any 
person  has  willfully  abused  the  Boaid's 
process  during  the  course  of  a  protest, 
the  Board  may  impose  appropriate 
sanctions.  In  any  type  of  case,  when  a 
party  or  its  representative  or  attorney  or 
any  expert/consultant  fails  to  comply 
with  any  direction  or  order  issued  by 
the  Board  (including  an  order  to  provide 
or  permit  discovery),  or  engages  in 
misconduct  affecting  the  Board,  its 
process,  or  its  proceedings,  the  Board 
may  make  such  orders  as  are  just, 
including  the  imposiUon  of  appropriate 
sai\gtions.  The  sanctions  include: 

*  •        •        •        » 

8.  Section  6101.19  is  amended  by 
revising  paragraphs  (aM2).  (a)(3).  and  (d) 
to  read  as  follows: 

6101.19  Hearings;  scheduling;  notice; 
unexcused  atnences;  suspension 
decisions  [Rule  19]. 

[a)  Scheduling  of  hearings.  , 

(D*   •   • 

(2)  Protest  suspension  hearing.  The 
Board  will,  upon  timely  request  by  an 
interested  party,  hold  a  hearing  to 
determine  whether  the  Board  should 
suspend  the  procurement  authority  of 
the  Administrator  or  the  Administrator's 
delegation  of  procurement  authority  for 
the  protested  procurement  on  an  interim 
basis  until  the  BosR-d  can  decide  the 


protest  Such  a  request  is  timely  if  the 
underlying  protest  is  filed  on  the  later 
of  (i)  the  tenth  day  after  the  date  of 
contract  award;  or  (ii)  the  fifth  day  after 
the  debriefing  date  o^ered  to  an 
unsuccessful  offeror  for  any  debriefing 
that  is  requested  and,  when  requested, 
is  required.  The  Board  will  hold  the 
requested  hearing  within  5  days  after 
the  date  of  the  filing  of  the  protest  or, 
in  the  case  of  a  request  for  debriefing 
under  the  provisions  of  10  U.S.C 
2305(b)(5).  or  41  U.S.C.  253b.  within  5 
days  after  the  later  of  the  date  of  the 
filing  of  the  protest  or  the  date  of  the 
debriefing. 

(3)  Protest  hearing  on  merits.  Any 
hearing  on  the  merits  of  a  protest  will 
commence  no  later  than  35  calendar 
days  after  the  filing  of  the  protest. 
•        •        •         •         ♦ 

(d)  Suspension  decision.  The  Board 
shall  suspend  the  respondent's 
procurement  authority,  or  a  delegation 
thereof,  pending  a  decision  on  the 
merits  of  the  protest,  unless  the 
respondent  estabfishes  at  hearing  that: 
(1)  Absent  suspension,  contract  award, 
if  not  already  made,  is  likely  to  occur 
within  30  calendar  days;  and  (2)  urgent 
and  compelling  circumstances  which 
significantly  affect  interests  of  the 
United  States  will  not  permit  waiting  for 
the  decision  of  the  Board.  If  a  contract 
award  has  not  been  made,  a  suspension 
shall  not  preclude  the  Federal  agency 
concerned  from  continuing  the 
procurement  process  up  to  but  ru)l 
including  award  of  the  contract  unl 
the  Board  determines  such  action  is  not 
in  the  best  interests  of  the  United  States. 
The  decision  regarding  suspension  will 
be  by  order  of  the  pane!  chairman  and 
may  be  oral,  to  be  reduced  to  writing  as 
soon  as  practicable. 

9.  Section  6101.28  is  amended  by 
redesignating  the  three  sentences  ot 
paragraph  (a)  as  (a)(1)  and  adding  new 
paragraj)!is  (a)(2j  and  (d)  to  read  us 
follows: 

6101.28    Dismissals  [Rule  28]: 

(a)  Generally. 

(2)  Protests.  The  Board  may  also 
dismiss  a  protest  that  the  Board 
determines  (i)  is  frivolous;  (ii)  has  been 
brought  or  pursued  in  bad  faith;  or  (iii) 
does  not  state  on  its  face  a  valid  ha.<fis 
for  protest. 
*         «         •         •         • 

(il)  Sii'lfiiitrnt  agnu^wents.  Any 
agrnement  that  provides  for  the 
ilisnii.ssal  of  a  protest  and  involves  a 
direct  or  indirect  expenditure  of 
appropriated  funds  shall  be  submilltHl 
to  the  Board  and  shall  be  made  a  pail 
of  the  public  record  (subject  to  any 
prot«!Ctivrt  order  considered  appropriate 
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by  the  Board)  before  dismissal  of  the 
protest.  If  a  Federal  agency  is  a  party  to 
a  settlement  agreement,  the  submission 
of  the  agreement  to  the  Board  shall 
include  a  memorandum,  signed  by  the 
contracting  officer  concerned,  that 
describes  in  detail  the  procurement,  the 
grounds  for  protest,  the  Federal 
Government's  position  regarding  the 
grounds  for  protest,  the  terms  of  the 
settlement,  and  the  agency's  position 
regarding  the  propriety  of  the  award  or 
proposed  award  of  the  contract  at  issue 
-  in  the  protest. 

10.  Section  6101.29  is  amended  by 
revising  paragraph,  (b)  to  read  as  follows: 

6101.29    Decisions  [Rule  29]. 

*  »        •        •        » 

(b)  Timing  of  protest  decisions.  (1)  A 
decision  on  tne  merits  of  a  protest  will 
be  issued  within  65  calendar  days  after 
the  filing  of  the  protest,  unless  the 
chairman  of  the  Board  determines  that 
the  specific  and  unique  circumstances 
of  the  protest  require  a  longer  period.  In 
tliat  event,  the  Board  shall  issue  a 
decision  within  the  longer  period 
determined  by  the  chairman  of  the 
Board. 

(2)  In  a  protest,  the  Board  ordinarily 
will,  within  the  65-calendar-day  period 
applicable  to  the  original  protest,  decide 
all  issues,  including  those  raised  by 
amendment  or  intervention,  that  are 
necessary  to  the  resolution  of  the  case. 
The  Board  will  whenever  possible 
notify  the  parties  prior  to  the  originally 
scheduled  hearing  date,  or  date  for 
record  submission,  if  it  believes  that 
because  of  a  new  ground  of  protest 
raised  by  an  amendment  or  by  an 
intervention,  the  protest  might  not  be 
decided  within  the.  original  65-calendar- 
day  period. 

11.  Section  6101.35  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

61 01 .35  Award  of  costs  [Rule  35]. 

(a)  Heqiu'sts  for  costs.  An  appropriate 
prevailing  party  in  a  proceeding  before 
the  Board  may  apply  for  an  award  of 
costs,  including  if  applicable  an  award 
of  attorney  fees,  under  the  Brooks 
.Automatic  Data  Processing  Act,  40 
U.S.C.  759(f),  the  Equal  Access  to  Justice 
Act.  5  U.S.C.  504,  or  any  other  provision 
that  may  entitle  that  party  to  such  an 
award,  subsequent  to  the  Board's 
decision  in  the  proceedint;.  •   •   * 

•  •         •         •        • 

12.  Se<;tion  6101  30  is  amended  by 
revising  the;  third  sentence  of  paragraph 
({:)  tf»  read  ns  follows: 

6101 .36  Payment  of  Board  awards  [Rule 
36]. 


(c)  Ptoc  fdure  for  filing  of  certificates 
of  finality]*  *  *  When  the  form  is 
executed  On  behalf  of  an  appellant  .or 
applicant  by  an  attorney  or  other 
representative,  proof  of  signatory 
authority  i  hall  also  be  furnished.  •  •  * 
*        •        »        •        * 

Dated:  N<  vember  29. 1994. 
Stephen  M.  Daniels, 

Chairman,  pSA  Board  of  Contract  Appeals. 
IFR  Doc.  94p29694  Filed  12-1-94;  8:45  am) 
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specifications  for  the 
flounder  fishery;  request 


SUMMARY:  ^MFS  proposes  specifications 
for  the  19i  5  summer  flounder  fishery, 
which  inc  ude  commercial  catch  quotas 
and  other  estrictions.  The 
implemen  ing  regulations  for  the  fishery 
require  NJ IFS  to  publish  specifications 
for  the  up(  oming  fishing  year  and 
provide  ai  opportunity  for  the  public  to 
comment.  The  intent  of  these  measures 
is  to  preve  nt  overfishing  of  the  summer 
flounder  r  (source. 

DATES:  Coi  nments  must  be  received  on 
or  before  I  ecember  29, 1994. 
AODRESSEJ  :  Copies  of  the  draft 
Environmi  ntal  Assessment  (EA)  and 
supportin]  documents  used  by  the 
Summer  F  ounder  Monitoring 
Committei  are  available  from:  Executive 
Director,  h  lid-Atlantic  Fishery 
Managem*  nt  Council.  Room  2115, 
Federal  Bi  ilding.  300  S.  New  Street. 
Dover,  DE  19901-6790.  Comments  on 
the  propos  sd  specifications  should  be 
sent  to:  Di  ector.  Northeast  Region, 
NMFS  (Re  jional  Director).  One 
Blackburn  Drive,  Gloucester.  MA 
01930-22<  8. 


FOR  FURTHiR 
Hannah  d 


Section 
implemen  ing 
Plan  for 
(FMP) 


til  3 


sp©  ;i 


INFORMATION  CONTACT; 
odale.  508-281-9101. 


SUPPLEME^  TARY  INFORMATION: 
Backgroui  d 


>25.20  of  the  regulations 
the  Fishery  Management 
Summer  Flounder  Fishery 
fies  the  process  for  setting 


annual  management  measures  in  order 
to  achieve  the  fishing  mortality  rates  of 
0.53  for  the  years  1993-95,  and  0.23  in 
1996  and  thereafter,  to  prevent 
overfishing  of  the  resource.  The 
regulations  establish  a  Summer 
Flounder  Monitoring  Committee 
(Monitoring  Committee)  consisting  of 
representatives  from  the  Atlantic  State 
Marine  Fisheries  Commission  ASMFC. 
the  Mid-Atlantic  Fishery  Management 
Council  (Council)  and  the  New  England 
Fishery  Management  Council,  and 
NMFS,  which  recommends  an  annual 
commercial  catch  quota  and  other 
restrictions  to  achieve  the  specified 
fishing  mortality  rate. 

The  Monitoring  Committee  is 
required  to  review  and  base  its 
recommendations  of  annual  measures 
on: 

(1)  Commercial  and  recreational  catch 
data, 

(2)  Estimates  of  fishing  mortality, 

(3)  Stock  status. 

(4)  Estimates  of  recruitment, 

(o)  Virtual  population  analysis  [VPA], 

(6)  Levels  of  regulatory 
noncompliance  by  fishermen  or 
individual  states. 

(7)  Impact  of  fish  size  and  net  mesh 
regulations, 

(8)  Impact  of  gear  other  than  otter 
trawls  on  the  mortality  of  summer 
flounder,  and 

(9)  Other  relevant  information. 
After  reviewing  the  required     • 

information,  the  Monitoring  Committee 
may  recommend,  in  addition  to  the 
coastwide  quota,  modifications  to  the 
commercial  minimum  fish  size  and 
minimum  mesh  size,  modifications  to 
the  recreational  minimiun  fish  size, 
possession  limit  and  season,  and 
restrictions  on  gear  other  than  otter 
trawls. 

The  Council's  Demersal  Species 
Committee  (Demersal  Committee) 
considers  the  recommendations  of  the 
Monitoring  Committee,  as  well  as  anv 
public  comments  and,  in  turn,  makes  its 
recommendation  to  the  full  Council. 

Committee  and  Council 
Recommendations 

The  annual  management  measures  are 
based  upon  stock  projections  derived 
from  VPA  results.  Overfishing  has 
reduced  the  sununer  flounder  age 
structure  to  primarily  ages  0  through  2. 
Stock  projections,  therefore,  rely  heavily 
on  estimated  recniitment  levels.  Stock 
projections  for  1995  were  conducted 
using  low,  mean,  and  high  estimates  of 
recruitment.  For  each  estimate,  the 
coastwide  harvest  limit  was  calculated 
that  would  meet  the  0.53  target 
mortality  rate. 
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The  Monitoring  Committee 
recommended  a  commercial  quota  of 
9.67  million  lb  (4.38  million  kg),  a  40- 
percent  reduction  from  the  1994  quota. 
This  recommendation  was  based  on  the 
low-recruitment  estimate  and  represents 
a  70-percent  probability  of  achieving  the 
target  fishing  mortality  rate.  The 
Monitoring  Committee  also 
recommended  that  the  commercial  size 
limit  be  increased  from  13  inches  (33 
crn)  to  14  inches  (35.6  cm),  that  the 
minimimi  mesh  size  be  increased  by  Va 
inch  (1.27  cm),  and  that  the  commercial 
size  limit  be  applied  to  scallop  dredge 
gear. 

The  Demersal  Committee's 
recommendation,  which  the  full 
Council  adopted,  took  into  account 
considerable  testimony  received  from 
the  Industry  and  public  at  Council  ^ 

meetings,  describing  the  potential 
negative  economic  impacts  of  this 
decrease  in  har\'est  limits.  Industry 
representatives  testified  that  a  40- 
percent  reduction  from  the  1994  quota 
level  would  be  severely  damaging  to 
their  businesses.  Most  industry 
commenters  believed  that  the  1995 
quota  level,  mesh,  and  size  limits 
should  remain  unchanged  from  1994.  In 
addition,  the  Demersal  Committee  and 
Council  considered  data  from  the  North 
Carolina  trawl  survey  that  indicates  an 
above-average  year  class  has  been 
produced  in  1994.  While  other  surveys 
have  yet  to  confirm  this,  the  North 
Carolina  survey  has  tracked  abundance 
very'  well  in  past  years. 

After  considering  these  factors,  the 
Demersal  Committee  and  Council 
recommended  setting  the  quota  and 
other  restrictions  based  upon  the  mean- 
level  stock  pro)ection,  rather  than  the 
low-level  stock  projection  used  as  the 
basis  for  recommendations  made  by  the 
Monitoring  Committee.  This  resulted  in 
a  reoAnmended  quota  level  that  is  27 
percent  lower  than  that  implemented  in 
1994,  and  is  comparable  to  the  quota 
level  implemented  in  1993.  The 
probability  of  achieving  the  target 
fishing  mortality  rate  by  this  quota  level 
is  50  percent.  Continuation  of  1994 


mesh  and  fish  size  limits  was  also 
recommended. 

The  Council  made  its 
recommendations  to  the  Regional 
Director  at  its  meeting  of  September  28- 
29, 1994.  The  Regional  Director  has 
reviewed  the  recommended 
specifications  and  has  determined 
preliminarily  that  they  are  necessary  to 
assure  that  the  fishing  mortality  rates 
specified  in  §625.20  are  not  exceeded. 
Comments  are  specifically  requested  on: 
(1)  A  coastwide  harvest  limit  of  19.4 
million  lb  (8.8  million  kg),  (2)  a 
coastwide  conunercial  quota  of  11  Ji 
million  lb  (5.3  million  kg),  (3)  a 
coastwide  recreational  harvest  limit  of 
7.8  million  lb  (3.5  million  kg).  (4)  no 
change  from  the  present  minimum 
commercial  fish  size  of  13  inches  (33 
cm),  and  (5)  no  change  in  the  present 
minimum-mesh  restrictions  of  5V2  inch 
(14.0  cm)  diamond  or  6  inch  (15.2  cm) 
square. 

NMFS  is  concerned  thai  the  quota 
recommended  by  the  Council  may  be 
too  high.  NMFS  invites  comments  on 
the  Coimcii's  proposed  quota  and 
whether  it  will  reasonably  assure  that 
the  1995  mortality  goals  can  be 
achieved. 

If  these  specifications  are  adopted,  the 
commercial  quota  allocated  to  each  state 
according  to  the  percentage  shares 
specified  in  §  625.20(d)(1),  would  be  the 
amounts  depicted  in  Table  1  below. 
These  state  allocations  do  not  reflect  the 
adjustments  required  under  §  625.20,  if 
1994  landings  exceed  the  quota  for  any 
state.  A  notification  of  allocation 
adjustment  will  be  published  in  the 
Federal  Register,  if  such  an  adjustment 
is  necessary. 

The  Council  recommended  the 
specifications  before  the  November  4, 
1994,  Opinion  dnd  Order  of  the  District 
Court  in  Fisbermen's  Dock  Coopeiyjtive 
V.  Brown,  No.  2:94cv338  (E.D.  Va.), 
which  ordered  the  1994  commercial 
quota  increased  from  16.0  million  ib 
(7.26  miUion  kg)  to  19i)5  million  Ib 
(8.64  million  kg).  The  Council's 
recommended  specifications  for  1995  do 
not  account  for  the  possible  increase  in 
mortality  that  could  occur  as  a  result  of 


this  upward  adjustment  of  the  quota. 
Consequently,  a  re-examination  of  the 
factors  in  §  625.20  that  must  be 
considered  in  setting  the  annual  quota 
will  have  to  be  undertaken  to  assess 
what  quota  level  in  1995  will  assure 
attainment  of  the  fishing  mortality 
reduction  goal  of  0.53.  If  the  adjusted 
quota  in  1994  is  completely  harvested, 
the  current  recommended  quota  for 
1995  will  have  to  be  adjusted 
downward. 

Table  1.— 1995  State  Commercial 
Quotas  (Proposed) 


State 

Stwre 

1995  Quota 

(percent) 

(pounds) 

ME 

0.04756 

5,536 

NH. 

00046 

53 

MA 

.,.«-,.„.„„..*..,, 

682046 

793,929 

HI   . 

•»........„... 

15.68298 

1,825.563 

CI   . 

...... 

2.25708 

262,733 

NY  . 

7.764699 

890,141 

NJ.. 

16.72499 

1,946,857 

Ub  . 

_... . 

.01779 

2.071 

MD 

*.»».......„.•„„. 

2.03910 

237.35i 

VA  . 

_„„...*..... 

21.31676 

2,481,350 

NO  . 

27.44584 

3,194,807 

The  FMP  calls  for  proposed 
specifications  of  the  commercial  quota, 
recreational  harvest  limit,  and 
additional  measures  for  the  commercial 
fishery,  to  be  published  in  the  Federal 
Roister  by  October  15.  However,  due  t« 
the  lateness  of  the  Council  meeting 
(September  28-29)  during  which  the 
recommendations  were  made. 
pubUcation  of  the  specificatioiis  was 
delayed. 

Classificatioii 

This  action  is  authorized  by  50  CIFR 
part  625. 

These  proposed  specifications  are 
exempt  from  review  under  E.O.  11*866. 

Aiitiiority:  16  U.S.C  1801  etseq. 

Dated:  November  28,  J994. 
Gary  Matlock. 

Proffvm  Management  Officer.  Katiomit 
Marine  Fisheries  Senriif. 

IFR  Doc  94-2»695  Filed  11-29-94;  2:i;  pn  '■ 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  docunents  other  than  aiies  or 
proposed  rules  that  are  appfiraM  to  the 
puMc  Notices  of  hearings  and  inv^tigatjons. 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  ar>d  Plant  Health  Inspection 
Service 

[Docket  No.  94-121-1] 

Receipt  of  Petition  for  Determination  of 
Nonregulated  Status  for  Genetically 
Engineered  Potato  Lines 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 


summary:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  the  Monsanto  Company 
seeking  a  determination  of  nonregulated 
status  for  certain  potato  lines  genetically 
engineered  for  resistance  to  the 
Colorado  potato  beetle.  The  petition  has 
been  submitted  in  accordance  with  our 
regulations  concerning  the  introduction 
of  certain  genetically  engineered 
organisms  and  products.  In  accordance 
with  those  regulations,  we  are  soliciting 
public  comments  on  whether  these 
potato  lines  present  a  plant  pest  risk. 
DATES:  Written  comments  must  be 
received  on  or  before  January  31, 199^. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA,  P.O.  Drawer  810, 
Riverdale,  MD  20738.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
121-1.  A  copy  of  the  petition  and  any 
comments  received  may  be  inspected  at 
USDA.  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  access 
to  that  room  to  inspect  the  petition  or 
comments  are  asked  to  call  in  advance 
of  visiting  at  (202)  690-2817. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Susan  Koehler,  Biotechnologist, 
Biotechnology  Permits,  BBEP,  APHIS. 
USDA.  P.O.  Drawer  810.  Riverdale.  MD 
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20738.  '■le  telephone  number  for  the 
agency  a>ntact  will  change  when  agency 
offices  iA  Hyattsville.  MD,  move  to 
Riverdale,  MD,  during  January. 
Telephone:  (301)  436-7612 
(Hyattsville);  (301)  734-7612 
(Riverda|e).  To  obtain  a  copy  of  the 
petition,  contact  Ms.  Kay  Peterson  at 
(301)  43f-7601  (Hyattsville)  or  (301) 
734-760 1  (Riverdale). 
SUPPLEM  -NTARV  INFORMATION:  The 
regulatic  ns  in  7  CFR  part  340. 
"Introdiition  of  Organisms  and 
Producta^Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
.  Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  regulate, 
among  other  things,  the  introduction 
(importaiion,  interstate  movement,  or 
release  iato  the  environment)  of 
organisnjs  and  products  altered  or 
produce^  through  genetic  engineering 
that  are  slant  pests  or  that  there  is . 
reason  tq  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  Ai^imal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determinBtion  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  §  340.6 
describe  the  form  that  a  petition  for 
determination  of  nonregulated  status 
must  taki  and  the  information  that  must 
be  incluoed  in  the  petition. 

On  Sedtember  14. 1994,  APHIS 
received  fc  petition  (APHIS  Petition  No. 
94-257-01  p)  from  the  Monsanto 
Companjj  (Monsanto)  of  St.  Louis,  MO. 
requesting  a  determination  of 
nonregulited  status  under  7  CFR  part 
340  for  seven  Russet  Burbank  potato 
lines  (BTB.  BTlO,  BT12,  BT16,  BT17. 
BT18,  anfl  BT23)  genetically  engineered 
with  the  ilasmid  vector  PV-STBT02. 
which  cofifers  resistance  to  the  Colorado 
potato  beetle  (CPB)  [Leptinotarsa 
decemlin  ?ofa).  The  Monsanto  petition 
states  tha  the  subject  potato  lines 
should  ni  t  be  regulated  by  APHIS 
because  t  ley  do  not  present  a  plant  pest 
risk. 

As  des<  ribed  in  the  petition,  the 
subject  p(  itato  lines  were  genetically 
engineer*  d  to  produce  an  insect  control 
protein  derived  from  the  common  soil 
bacteriunl  Bacillus  thuringiensis  subsp. 
tenebrion  Is  (Btt).  This  insect  control 
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protein  is 


UMI 


identical  in  amino  acid 


sequence  to  one  of  the  proteins  (band  3 
protein  encoded  by  the  crylllA  gene) 
naturally  produced  by  Btt  and  found  in 
commercial  microbial  Btt  formulations 
registered  as  pesticides  with  the 
Environmental  Protection  Agency 
(EPA).  According  to  Monsanto,  the 
protein  is  highly  selective  in  controlling 
CPB  and  is  expressed  at  a  consistently 
effective  level  in  the  potato  foliage 
throughout  the  growing  season.  The 
expression  of  this  insect  control  protein 
in  the  subject  lines  is  regulated  by  an 
enhanced  35S  promoter  derived  from 
the  plant  pathogen  Cauliflower  mosaic 
virus,  and  by  the  nontranslated  region  of 
the  small  subunit  of  ribulose-1,5- 
bisphosphate  carboxylase  referred  to  as 
E9  3'  derived  from  pea.  The  subject 
potato  lines  also  express  an  nptll  gene 
derived  from  the  prokaryotic  transposon 
Tn5  encoding  the  enzyoie  neomycin 
phosphotransferase  II.  The  expression  of 
this  gene  in  the  subject  potato  lines  is 
regulated  by  the  35S  promoter  (as 
described  above)  and  the  nontranslated 
3'  region  of  the  nopaline  synthase  gene 
derived  from  the  plant  pathogen 
Agrobacterium.  The  expression  of 
neomycin  phosphotransferase  II  in  the 
subject  potato  lines  allows  for  selective 
growth  of  transgenic  plant  cells  on  the 
antibiotic  kanamycin  during  plant  tissue 
culture.  These  genes  were  stably 
transferred  into  the  genome  of  potato 
plants  through  an  Agrobacterium 
tumefaciens-mediated  transformation 
utilizing  a  binary,  double-border  plant 
expression  vector,  PV-STBT02. 

Monsanto's  subject  CPB-resistant 
potato  Unes  are  currently  considered 
regulated  articles  under  the  regulations 
in  7  CFR  part  340  because  they  contain 
gene  sequences  (vectors,  promoters,  and 
terminators)  derived  from  plant 
pathogenic  sources.  The  subject  potato 
lines  were  evaluated  at  a  total  of  34 
locations  under  nine  APHIS  permits 
issued  between  1991  and  1993.  In  the 
process  of  reviewing  Monsanto's  permit 
applications  for  field  trials  of  the  subject 
potato  hnes,  APHIS  determined  that  the 
vectors  and  other  elements  were 
disarmed  and  that  the  trials,  which  were' 
conducted  under  conditions  of 
reproductive  and  physical  containment 
or  isolation,  would  not  present  a  risk  of 
plant  pest  introduction  or  ' 
dissemination. 

In  the  Federal  Plant  Pest  Act.  as 
amended  (7  U.S.C.  ISOaa  et  seq.),  -plant 
pest"  is  defined  as  "any  living  stage  of: 


Any  insects,  mites,  nematodes,  slugs, 
snails,  protozoa,  or  other  invertebrate 
animals,  bacteria,  fimgi.  other  parasitic 
plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  parts 
thereof,  or  any  processed,  manufactured 
or  other  products  of  plants."  APHIS 
views  this  definition  very  broadly.  The 
definition  covers  direct  or  indirect 
injury,  disease  or  damage  not  just  to 
agricultural  crops,  but  also  to  plants  in 
general,  for  example,  native  species,  as 
well  as  to  organisms  that  may  be 
beneficial  to  plants,  for  example, 
honeybees,  rhizobia,  etc. 

These  genetically  engineered  potato 
lines  are  also  currently  subject  to 
regulation  by  other  agencies.  The  EPA  is 
responsible  for  the  regulation  of 
pesticides  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),as  amended  (7  U.S.C.  136  et 
seq.).  FIFRA  requires  that  all  pesticides, 
including  insecticides,  be  registered 
^      prior  to  distribution  or  sale,  unless 

exempt  by  EPA  regulation.  Accordingly, 
- .-  Monsanto  has  submitted  to  EPA  an 
application  to  register  this  plant- 
pesticide,  i.e.  the  Btt  CPB  control 
protein  as  produced  by  the  crylllA  gene 
and  its  controlling  sequences  in  these 
genetically  engineered  potato  lines.  On 
December  8, 1993,  EPA  announced 
receipt  of  this  application  (EPA  File 
Symbol  524-UTU)  in  the  Federal 
Register  (58  FR  64582-64583).  This  is 
the  first  application  for  registration  of  a 
transgenic  plant  pesticide  under  section 
3(c)  of  FIFRA,  as  amended,  in  which  a 
plant  has  been  genetically  altered  to 
produce  a  pesticide. 

Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  301  et  seq.), 
pesticides  added  to  raw  agricultural 
commodities  generally  are  considered  to 
be  unsafe  unless  a  tolerance  or 
exemption  from  tolerance  has  been 
established.  Foods  containing  unsafe 
pesticides  are  deemed  to  be  adulterated. 
Residue  tolerances  for  pesticides  are 
established  by  EPA  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act;  the  Food 
and  Drug  Administration  (FDA) 
enforces  the  tolerances  set  by  the  EPA. 
Monsanto  has  also  submitted  to  the  EPA 
a  pesticide  petition  (PP  3F4273) 
proposing  to  amend  40  CFR  part  180  to 
establish  a  tolerance  exemption  for 
residues  of  the  plant  pesticide  active 
ingredient  Btt  CPB  control  protein  as 
expressed  in  plant  cells.  On  December 
8, 1993.  EPA  annoimced  receipt  of  this 
petition  (58  FR  64583-64584). 
Consistent  with  the  "Coordinated 
Framework  for  Regulation  of 


Biotechnology"  (51  FR  23302-23350. 
June  26. 1986),  APHIS  and  the  EPA  are 
coordinating  their  review  of  these 
genetically  engineered  potato  lines  to 
avoid  duplication  and  assure  that  all 
relevant  issues  are  addressed. 

FDA's  poUcy  statement  concerning 
regulation  6f  plants  derived  from  new 
plant  varieties  was  published  in  the 
Federal  Register  on  May  29. 1992.  and 
appears  at  57  FR  22984-23005. 
Monsanto  has  notified  the  FDA  that 
they  have  completed  their  food  safety 
and  nutritional  assessment  as  required 
under  this  FDA  policy  statement. 

In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  publishing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  Petition  for  Determination  of 
Nonregulated  Status  from  any  interested 
person  for  a  period  of  60  days  from  the 
date  of  this  notice.  The  petition  and  any 
comments  received  are  available  for 
public  review,  and  copies  of  the  petition 
may  be  ordered  (see  the  ADDRESSES 
section  of  this  notice). 

After  the  comment  period  closes, 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
Based  on  the  available  information, 
APHIS  will  furnish  a  response  to  the 
petitioner,  either  approving  the  petition 
in  whole  or  in  part,  or  denying  the 
petition.  APHIS  will  then  publish  a 
notice  in  the  Federal  Register 
announcing  the  regulatory  status  of 
Monsanto's  CPB-resistant  potato  lines 
BT6,  BTIO.  BT12.  BT16.  BT17,  BT18. 
and  BT23  and  the  availability  of  APHIS' 
written  decision. 

Authority:  7  U.S.C.  150aa-150jj,  151-167. 
1622n;  31  U.S.C.  9701;  7  CFR  2.17,  2.51,  and 
371.2(c). 

Done  in  Washington.  DC,  this  25th  day  of 
November  1994. 
Lonnie  J.  King. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Senice. 

[FR  Doc.  94-29713  Filed  12-1-94;  8:45  am) 
BILUNG  COOE  9410-34-P 


[Docket  No.  94-081-2] 

Procedures  for  Importing  Animals 
Ttirough  the  Harry  S  Truman  Animal 
Import  Center 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  giving  notice  of  the 
time  and  a  change  in  the  location  of  the 
lottery  for  authorization  of  the  use  of  the 
Harry  S  Truman  Animal  Import  Center 
(HSTAIC)  in  calendar  year  1995. 


DATE  AND  TIME:  The  lottery  for 
authorization  to  use  HSTAIC  during 
1995  will  be  held  on  December  6.  1994, 
at  11:00  a.m. 

ADDRESSES:  The  lottery  will  be  held  in 
the  EPIC  room,  7th  floor.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms.   *^  **"' 

Joan  Montgomery,  Staff  Specialist, 
Import-Export  Animals  Staff,  National 
Center  for  Import-Export.  Veterinary 
Services.  APHIS,  USDA,  room  765B, 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  (301)  436-8172. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  92.  §§  92.430. 
92.431,  92.522,  and  92.523  (referred  to 
below  as  the  regulations),  set  forth  the 
conditions  imder  which  importers  mav 
qualify  animals  to  enter  the  United 
States  through  the  Harry  S  Truman 
Animal  Import  Center  (HSTAIC)  in 
Fleming  Key.  FL. 

Because  the  demand  for  quarantine 
space  at  HSTAIC  has  traditionally 
exceeded  the  space  available,  the 
regulations  provide  that  a  lottery  will  be 
held  each  year  during  the  first  7  days  of 
December,  to  determine  the  priority  of 
applications  for  the  following  calendar 
year. 

Information  concerning  the  lottery 
and  how  to  submit  applications  were 
provided  in  a  notice  published  in  the 
Federal  Register  on  August  22, 1994  (59 
FR  43091.  Docket  94-081-1).  This 
notice  announces  a  time  for  the  lottery, 
and  a  change  in  the  location. 

Authority:  7  U.S.C  1622;  19  U.S.C.  1306: 
21  U.S.C  102-105.  111.  114a.  134a,  134b. 
134c.  134d,  134f.  135, 136,  and  136a:  31 
U.S.C  9701;  7  CFR  2.17,  2.51,  and  371.2(d) 

Done  in  Washington,  D.C.,  this  25th  day  of 
November  1994. 

Lonnie  J.  King,  % 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  94-29712  Filed  12-1-94;  8:45  ami 
BILUNG  COOE  341fr-34-P 


Grain  Inspection,  Packers  and 
Stockyards  Administration 

Designation  of  the  Mississippi  Agency 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  GIPSA  announces  the 
designation  of  Mississippi  Department 
of  Agriculture  and  Commerce  to  provide 
official  inspection  and  Class  X  and  Class 
Y  weighing  services  under  the  United 
States  Grain  Standards  Act,  as  amended 
(Act). 
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(NolK  The  Grain  lospection.  Packers  and 
Stockyards  Administration  (GIPSA)  was 
established  by  tbe  Secretary  of  Agriculture's 
Memorandum  101 0-l,  which  abolished  the 
Federal  Grain  Inspection  Service  and  the 
Packers  and  Stockyards  Administration  and 
transferred  tbe  hinctions  of  those  agencies  to 
GIPSA.  Secretary's  Memorandum  lOlO-l 
was  issued  pursuant  to  Public  Law  103-354. 
the  Federal  Crop  Insurance  Refonn  and 
Department  of  Agriculture  Reorganization 
Act  of  1994.) 

EFFECTIVE  DATE:  January  1 .  1995. 
ADDRESSES:  Janet  M.  Hart.  Chief,  Review 
Branch.  Compliance  Divisi<m.  CIPSA. 
USDA.  Room  1647  South  Building.  P.O. 
Box  96454,  Washington.  DC  20090- 
6454. 

FOB  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  j  rule  or  regulation 
as  deAned  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  July  1, 1994.  Federal  Register 
(59  PR  33950)  GIPSA  announced  that 
the  designation  of  Mississippi  would 
expire  on  December  31,  1994,  and  asked 
persons  interested  in  providing  official 
services  in  the  geographic  area  assigned 
to  Mississippi  to  submit  an  application 
for  designation.  Applications  were  due 
by  August  1, 1994.  Mississippi,  the  only 
applicant,  applied  for  designation  in  the 
entire  area  they  are  currently  assigned. 

GIPSA  requested  comments  on  the 
applicants  in  the  September  1.  1994, 
Federal  Register  (59  PR  45295). 
Commtmts  were  due  by  September  30. 
1994.  GIPSA  received  no  comments  by 
the  deadline. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(0(1){A)  of  the  Act; 
and  according  to  Section  7(f)(1)(B), 
determined  that  Mississippi  is  able  to 
provide  official  services  in  the 
geographic  areas  for  which  thev  applied. 

Effective  January  1, 1995,  and  ending 
December  31, 1997,  Mississippi  is 
designated  to  provide  official  inspection 
and  Class  X  and  Class  Y  weighing 
ser\  ices  in  the  geographic  areas 
specified  in  the  July  1.  1994.  Federal 
Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Mississippi  at 
601-947-4095. 

Authorit]r:  Pub.  L.  94-532.  90  Stat.  2867. 
as  amended  (7  U.S.C  71  et  seq.l. 

Dated:  November  22. 1994. 
.Neil  E.  Porter. 

Director,  Compliance  Drvii^on. 
IFR  Doc.  94-29707  Filed  12-01-94;  «.45  airrj 
ulLUMC  COOE  3410-EN-P 
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for  Designation  in  the 
(IL)Area 


UMI 


AGENCY:  G  rain  Inspection,  Packers  and 
Stockyard*  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  rrhe  United  States  Grain 
Standards  Act.  as  amended  (Act), 
provides  t  lat  official  agency 
designatia  iis  shall  end  not  later  than 
trienniallj  and  may  be  renewed.  The 
designatia  i  of  Qiampaign-Danville 
Grain  Insp  ection  Department.  Inc. 
(Champaij  nJ.  will  end  May  31,  1995. 
according  :o  the  Act.  and  GIPSA  is 
askiilg  per  sons  interested  in  providing 
official  sei  vices  in  the  specified 
geographi(  area  to  submit  an  application 
for  design!  tion. 
DATES:  Ap  plications  must  be 
postmarke  i  or  sent  by  telecopier  (FAX) 
on  or  befa  e  December  30. 1994. 
ADDRESSED:  AppUcations  must  be 
submitted  to  Janet  M.  Hart.  Chief. 
Review  Bt  hm^  Compliance  Ehvision. 
GIPSA.  UJ  DA.  Room  1647  South 
Building.  f-O.  Box  96454,  Washington. 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  ^pphcations  to  the  automatic 
telecopier  machine  at  202-720-1015. 
attention:  anet  M.  Hart.  If  an 
appHcatio  i  is  submitted  by  telecopier. 
GIPSA  resi  srves  the  right  to  request  an 
original  ap  plication.  All  applications 
will  be  ma  de  available  for  public 
inspection  at  this  address  located  at 
1400  Inde  lendence  Avenue,  S.W.. 
during  reg  ilar  business  hours. 
FOR  FURTHI IR  INFORMATION  CONTACT: 
Janet  M.  H  irt,  telephone  202-720-8525. 
SUPPLEMET»  TARY  INFORMATION: 

This  act  on  has  been  reviewed  and 
determine  i  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Ordw  12866 
and  Depar  mental  Regulation  1512-1; 
therefore,  l  he  Executive  Order  and 
Departmer  tal  Regulation  do  not  apply 
to  this  acti  m. 

Section    (0(1)  of  the  Act  authorizes 
GIPSA'  At  ministrator  to  designate  a 
qualified  a  }plicant  to  provide  official 
services  in  a  specified  area  after 
determinii  g  that  the  applicant  is  better 
able  than  i  ny  other  applicant  to  provide 
such  ofSci  J  ser\'ices. 

GIPSA  c  jsignated  Champaign,  main 
office  loca  ed  in  Champaign.  Illinois,  to 
provide  of  icial  inspection  ser\ice  under 
the  Act  on  June  1. 1992. 

Section    (gjd)  of  the  Act  provides 
that  desigr  ations  of  official  agencies 
shall  end  i  ot  later  than  triennially  and 
may  be  rer  ewed  according  to  the 
criteria  an    procedures  prescribed  in 
Section  7(i  of  the  Act.  The  designation 
of  Champa  ign  ends  on  May  31.  1995. 

The  geoj  raphic  area  presently 
assigned  t<  Champaign,  pursuant  to 


Section  7(f)(2)  of  the  Act.  which  will  be 
assigned  to  the  applicant  selected  for 
designation  is  as  follows: 

Bounded  on  the  North  by  the  northern 
Livingston  County  line  from  State  Route 
47;  the  eastern  LivingstOD  County  line  to 
northern  Ford  County  line;  the  northern 
Ford  and  Iroquois  County  lines  east  to 
the  Illinois-Indiana  State  line;  the 
Illinois-Indiana  State  line  sovAh  to  U.S. 
Route  24;  U.S.  Route  24  east  to  U.S. 
Route  41; 

Bounded  on  the  East  by  U.S.  Route  41 
south  to  the  northern  Parke  County  line; 
the  northern  Parke  and  Putnam  County 
lines;  the  eastern  Putnam,  Owen  and 
Greene  County  lines; 

Bounded  on  the  South  by  the 
southern  Greene  County  line;  the 
southern  Sullivan  County  line  west  to 
U.S.  Route  41  (150);  U.S.  Route  41  (150) 
south  to  U.S.  Route  50;  U.S.  Route  50 
west  across  the  Indiana-Illinois  State 
line  to  Illinois  State  Route  33;  Illinois 
State  Route  33  north  and  west  to  the 
Western  Crawford  County  line;  and 

Bounded  on  the  West  by  the  western 
Crawford  and  Clark  County  lines;  the 
Southern  Coles  County  line;  the  western 
Coles  and  Doi^las  County  lines;  the 
western  Champaign  County  line  north 
to  Interstate  72;  Interstate  72  southwest 
to  the  Piatt  Coimty  line;  the  western 
Piatt  County  line;  the  southern  McLean 
County  line  west  to  a  point  10  miles 
west  of  the  western  Champaign  County 
line;  £rom  this  point  through 
Arrowsmitlrto  Pontiac  along  a  straight 
line  running  north  and  south  which 
intersects  with  State  Route  116;  State 
Route  116  east  to  State  Route  47;  State 
Route  47  north  to  the  northern 
Livingston  County  line. 

The  following  locations,  all  in  Illinois, 
outside  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assignment:  Moultrie 
Grain  Association,  [^advvell,  Moultrie 
County;  Tabw  and  Company,  Weedman 
Grain  Company,  and  Pacific  Grain 
Company,  all  in  Fanner  City,  Dewitt 
County;  and  Monticello  Grain  Compemy, 
Monticello,  Piatt  County  (located  inside 
Decatiu-  Grain  Inspection,  Inc.  's,  area). 

Exceptions  to  Champaign's  assigned 
geographic  area  are  the  following 
locations  inside  Champaign  s  area 
which  have  been  and  will  continue  to 
be  serviced  by  the  following  official 
agency:  Titus  Grain  Inspection,  Inc.: 
Boswell  Grain  Company,  Boswell. 
Benton  County,  Indiana;  Dunn  Grain. 
Dunn,  Benton  County,  Indiana;  York   ' 
Richland  Grain  Elevator,  Inc.,  Earl  Park. 
Benton  County.  Indiana;  and  Raub  Grain 
Company.  Raub,  Benton  County. 
Indiana. 

Interested  persons,  including 
Champaign  am  hereby  given  the 


opportimity  to  apply  for  designation  to 
provide  official  services  in  the 
geographic  area  specified  above  under 
the  provisions  of  Section  7(f)  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  period  beginning  June  1, 
1995,  and  ending  May  31?  1998.  Persons 
wishing  to  apply  for  designation  should 
contact  the  Compliance  Division  at  the 
address  fisted  above  for  forms  and 
infofmation. 

AppUcations  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  November  18, 1994 
Neil  E.  Porter  * 

Director,  Compliance  Division 
[PR  Doc;  94-29763  Filed  12-1-94;  8:45  am] 
HLUNQ  COOe  3410-EN-F 


Opportunity  To  Comment  on  ttie 
Applicants  for  ttte  Indianapolis  (IN)  and 
Quincy  (IL)  Areas 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  GIPSA  requests  comments  on 
the  applicants  for  designation  to  provide 
official  services  in  the  geographic  areas 
ctirrently  assigned  to  thalndianapofis 
Grain  Inspection  &  Weigkiag  Service, 
Inc.  (Indianapofis),  and  Quincy  Grain 
Inspection  &  Weighing  Service,  Inc. 
(Quincy). 

DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  December  30, 1994. 
ADDRESSES:  Applications  must  be 
submitted  to  Janet  M.  Hart.  Chief, 
Review  Branch,  CompUance  Division, 
GIPSA,  USDA,  Room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machine  at  202-720-1015, 
attention:  Janet  M.  Hart.  If  an 
application  is  submitted  by  telecopier, 
GIPSA  reserves  the  right  to  request  an 
original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  located  at 
1400  Independence  Avenue,  S.W., 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 


therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  October  3, 1994,  Federal 
Register  (59  FR  50221),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  areas  assigned  to 
Indianapofis  and  Quincy  to  submit  an 
appfication  for  designation.  There  were 
four  appUcants:  Indianapolis  appfied  for 
entire  area  currently  assigned  to  them; 
Keokuk  Grain  Inspection  Service 
(Keokuk),  appfied  for  the  entire  Quincy 
area  or  any  part  which  includes  Adams 
and  Pike  Cotmties;  Quincy  appfied  for 
the  entire  area  currently  assigned  to 
them;  and  Springfield  Grain  Inspection, 
Inc.  (Springfield),  appfied  for  the  entire 
Quincy  area  or  any  part  thereof. 

GIPSA  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants.  Commenters 
are  encouraged  to  submit  reason  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address.  Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  GIPSA  will 
pubfish  notice  of  the  final  decision  in 
the  Federal  Register,  and  GIPSA  will 
send  the  appficants  written  notification 
of  the  decision. 

Authority:  Pub.  L  94-582, 90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  November  23. 1994 
Neil  E.  Porter 

Director,  Compliance  Division 
(FR  Doc.  94-29764  Filed  12-1-94;  8:45  ami 
BILUNG  COOE  3410^rt-f 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-840] 

Initiation  of  Antidumping  Duty  ^^^ 
Investigation:  Manganese  Metal  From 
the  People's  Republic  of  China  (PRC) 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Easton  or  John  Brinkmann, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230;  telephone: 
(202) 482-1777  or  (202) 482-5288, 
respectively. 


Initiation  oflnvestigation 

The  Petition 

On  November  8, 1994,  we  received  a 
petition  filed  in  proj)er  form  fi'om 
KMCC  of  Oklahoma  Qty,  Oklahoma, 
and  ELKEM,  of  Pittsbui^,  Pennsylvania 
(the  petitioners).  At  the  request  of  the 
Department  of  Commerce  (the 
Department),  the  petitioners  filed  a 
supplement  to  support  and  clarify  the 
data  in  the  petition  on  November  22, 
1994.  In  accordance  with  19  CFR  353.12 
(1994),  the  petitioners  allege  that 
manganese  metal  is  being,  or  is  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value  within 'the  meaning  of  section 
731  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  and  that  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry. 

Scope  of  Investigation 

The  subject  merchandise  in  this 
investigation  is  manganese  metal,  which 
is  composed  principally  of  manganese, 
by  weight,  but  also  contains  some 
impurities  such  as  carbon,  sulfur, 
phosphorous,  iron  and  silicon. 
Manganese  metal  contains  by  weight  not 
less  than  95  percent  manganese.  All 
compositions,\forms  and  sizes  of 
manganese  metal  are  included  within 
the  scope  of  this  investigation, 
including  metal  Hake,  powder, 
compressed  powder,  and  fines.  The 
subject  merchandise  is  currently 
classifiable  under  subheadings 
8111.00.45.00  and  8111.00.60.00  of  the 
Harmonized  Tariff  Scheditle  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

United  States  Price  and  Foreign  Mariiet 
Value 

The  petitioners  based  United  States 
price  (USP)  on  observations  of  price 
quotations  obtained  for  manganese 
metal  from  the  PRC  from  December 
1993  through  May  1994.  The  terms  of 
the  prices  observed  in  the  salepersons' 
call  reports  included  defivery  to  the 
.customer.  In  calculating  USP,  the 
petitioners  deducted  a  ten  percent 
trading  company  commission,  a  U.S. 
port-to-customer  delivery  chaise, 
imputed  ocean  height,  and  U.S.  duty. 
The  Department  did  not  allow  the  ten 
percent  trading  company  commission  as 
a  deduction  to  U.S.  price  because 
petitioners  could  not  support  their 
assumption  that  the  ten  percent  trading 
company  commission  applied  to 
imports  of  manganese  metal  from  the 
PRC. 
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The  petitionen  ccntsnd  that  tbe  PRC 
is  a  non-market  economy  (NME)  country 
within  the  meaning  of  section 
771(19NA)  of  the  Act:  The  Department 
has  detennined  in  all  previous 
investigatiaDs  that  the  PRC  is  an  NME. 
and  the  ^vsomptfon  (tf  NME  status 
continiies  far  purposes  of  initiation  of 
this  investigation.  See.  e.g..  Final 
Detenmnation  of  Sales  at  Less  than  Fair 
Value:  Certain  Paper  Qipsfiom  the 
PRC.  59  PR  51168  (October  7. 1994). 

hi  accordance  with  section  773(c)  of 
the  Act.  foreign  maricet  value  in  Nhiffi 
cases  is  based  on  NME  producers' 
hRtois  of  prodtiction.  valued  in  a 
market  economy  country.  Consistent 
with  Department  practice,  absent 
evidence  that  the  PRC  government 
determines  which  of  its  fiictories  shall 
produce  for  export  to  the  United  States, 
we  intend,  for  purposes  of  this 
investigation,  to  base  FMV  only  on 
those  factories  that  produced  manganese 
metal  sold  to  the  United  States  during 
the  period  of  investigation  (POI). 

bi  the  course  of  this  investigation, 
parties  will  have  the  opportunity  to 
address  our  designation  of  the  PRC  as  an 
NME  and  provide  releveut  information 
and  argument  related  to  the  issues  of  the 
PRC's  NME  status  and  granting  of 
separate  rates  to  individual  exporters.  In 
addition,  parties  will  have  the 
opportimity  in  this  investigation  to 
submit  comments  on  whether  FMV 
should  be  based  on  prices  or  costs  in  the 
PRC  consistent  with  section  773(cKl)(B) 
of  the  Act.  See  Amendment  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Amendment  to 
Antidumping  Duty  Order:  Chrome- 
Plated  Lug  Nuts  from  the  People's 
Republic  of  China.  57  PR  15052  (April 
24, 1992). 

Conforming  with  Department 
practice,  the  petitioners  calculated  FMV 
on  the  basis  of  the  valuaticm  of  the 
factors  of  production  and,  claiming  that 
their  production  process  is  similar  to 
the  Chinese  production  process,  based 
the  factws  of  production  on  their  own 
experience.  The  bctors  of  production 
were  valued,  where  possible,  on 
publicly  available  published 
.  information  pertaining  to  India.  The 
petitioners  argue  that  India  is  both  a 
country  at  a  ccnnparable  level  of 
economic  development  to  the  PRC  and 
a  significant  producer  of  comparable 
merchandise,  thus  meeting  the 
requirements  of  section  773(c)(4)  of  the 
Act.  For  purposes  of  this  initiation,  we 
have  accepted  India  as  an  appropriate 
surrogate  country  selection. 

Where  Indian  values  were  not 
a  mailable,  the  petitioners  valued  the 
factors  of  production  using  either  a  ratio 


based  on  tbeir  own  esqjerienoe  or  their 
own  costs* 

In  accomance  with  section 
773(c)(l)(l  i)  of  Ae  Act.  Ae  petitioners* 
FMV  cons  iSted  of  the  sum  of  values 
assigned  ti  ►  materials,  labor,  energy, 
overhead  i  ind  selbng,  general  and 
administn  tive  (SG&A)  expenses. 
Certain  of  these  factor  values  were 
adjusted  fir  inflation.  Pursuant  to 
section  776(e)(1)  of  the  Act,  the 
petitioners  added  to  tbe  cost  of 
manufactijring  (COM),  overhead  and 
SG&A  expenses,  the  statutory  minimum 
of  eight  percent  for  {X'oiit. 

Based  oe  our  analysis  of  the  petition 
and  the  subsequent  supplement  to  the 
petition,  We  have  made  certain 
adjustments  to  the  petitioners'  FMV 
calcuIatioB  as  follows: 

(1)  we  dij  illowed  all  factors  valued  by 
using  tbe  p^  titioners'  own  costs; 

(2)  vn  rwalculated  factory  overhead  and 
depreciatioa  expenses  using  the  statistics  io 
the  DecHnfah- 1992  Beserve  Bank  of  India 
Bulletin.  This  source  is  publicly  available 
and  has  beeii  uaad  to  value  factory  overhead 
in  other  inv  atig^tions  of  imports  from  the 
PRC; 

(3)  for  the  purpose  of  initiating  this 
investigatioto,  we  recalculated  the  valuation 
of  several  pfocess  chemicals,  using  data  from 
the  Chemical  .Marketing  Reportrr.  This 
information  was  supplied  by  the  petitioBers 
in  their  November  22, 1994.  supplement  Io 
the  petition.  We  accepted  this  surrogate 
information  for  the  purpose  of  initiating  the 
investigatioa  because  it  is  inibrmatioD  that  is 
reasonably  available  to  the  petitioners  for 
supporting  their  allegations,  within  the 
meaning  of  i  ection  732(b)  of  the  Act 

(4)  we  rec  ilculated  electrical  consumption 
using  the  im  lustrial  rate  for  electricity  in 
Indonesia,  a  i  appropriate  surrogate  country 
at  a  compan  ble  level  of  economic 
davalopmen  i  to  the  PRC.  In  our  recant 
investigatioi  s  of  magnesium  from  the  PRC. 
we  found  thi  it  the  Indian  rate  fiar  electricity 
was  inappro  mate.  See  Preliminary 
Determinations  of  Sales  at  Less  than  Fair 
Value  and  I\>stponement  of  Final 
Determinatii  ns:  Pure  Magnesium  and  Allov 
Magnesium  rom  the  People's  Republic  of  ' 
China.  59  FI  55424.  55428.  Nowmbw  7._ 
1994. 

Fair  Value  Comparisons 

Based  on  a  comparison  of  USP  and 
FMV,  the  p  Kitioners'  alleged  dumping 
margins,  as  revised  by  the  Department, 
range  from  104.77  percent  to  143.32 
percent. 

Initiation  o  'Investigation 

Pursuant  to  section  732(c)  of  the  Act. 
the  Department  must  determine,  within 
20  days  aft«  r  a  petition  is  filed,  whether 
a  petition  alleges  the  elements  necessary 
for  the  imposition  of  a  duty  under 
section  731jof  the  Act  and  whether  the 
petition  co:  tains  information 


reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  have  examinod  the  petition  bx 
manganese  metal  from  the  PRC.  as 
amended,  and  have  found  that  it  meets 
the  requirements  of  section  732(b)  of  the 
Act  Ther^ore.  we  are  initiating  an 
antidum^Mng  duty  investigation  to 
determine  whether  imports  of 
manganese  metal  from  the  PRC  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  If 
this  investigation  proceeds  normally,  we 
will  make  our  preliminary 
determination  by  April  27. 1995. 

International  Trade  Commission  (ITCf 
Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  we 
have  done  so. 

Preliminary  Determination  by  the  ITC 

The  rrC  will  determine  by  December 
23, 1994.  whether  there  is  a  reasonable 
indication  that  imports  of  manganese 
metal  from  the  PRC  are  materially 
injiuing.  or  direatening  material  injury 
■to.  a  U.S.  industry.  Purauant  to  section 
733(a)  of  the  Act,  a  negaUve  ITC 
determination  will  result  in  the 
investigation  being  terminated; 
otherwise,  the  investigation  will 
proceed  according  to  statutory  and 
regilatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated-  November  28, 1994. 
Susan  G.  Esmnan, 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  94-29727  Filed  12-1-94;  8:45  ami 
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[C-475-817J 

Preliminary  Afflrmatrve  Countervailing 
Duty  Determinatton:  Oil  Country 
Tubular  Goods  f 'OCTCT  From  Italy 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  2. 1994. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Thomas  McGinty  or  Peter  Wilkniss. 
Office  of  Cotmtervailing  Investigations. 
Import  Adnunistration.  U.S.  Department 
of  Commerce.  Room  3099, 14th  Street 
and  Constitution  Avenue  NW.. 
Washin^on,  D.C  20230:  telephone 
(202)  482-5055  and  (202)  482-0588. 
respectively. 

SUPPl^MEMTARY  IMFOft»IATION:  The 
E)epertment  preliminary  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 


Tariff  Act  of  1930,  as  amended  ("the 
Act"),  are  being  provided  to 
manufacturers,  {Hoducers,  or  eqxirters 
of  OCTC  ui  haly.  For  infbnnatioa  on  the 
estimated  net  subsidies,  please  see  the 
Suspension  of  Liquidation  section  of 
this  notice. 

CaseHistory 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register  (59  FR 
37028.  July  20. 1994).  the  following 
events  have  occurred. 

On  August  1. 1994.  we  issued 
countervailing  duty  questionnaires  to 
the  Government  of  Italy  ("GOl")  and  the 
Commission  of  the  European 
Communities  ("EC"),  in  Washington, 
D.C..  concerning  petitioner's  allegations. 

7304.20.10.00 
730420.30.80 
7304.20.1  aSO 
7304.20J20.00 
7304.20.20.30 
730450.20.60 
730450.3a  10 
730450.30.40 
730450.3080 
730450.4050 
730450.40.50 
730450.50.10 
730450.5045 
730450.50.75 
730450.60.30 
730450.60.60 
730450.80.00 
730450.80.60 
7305506000 
730650.10.90 
730650.40.00 
730650.80.10 


Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Injury  Test 

Because  Italy  is  a  "countrj-  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  the  U.S. 
International  Trade  Commission  ("ITC") 
is  required  to  determine  whether 
imports  of  OCTC  from  Italy  materially 
injure,  or  threaten  material  injiuy  to,  a 
U.S.  industry.  On  August  3. 1994,  the 
ITC  preliminarily  detennined  that  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is  being 
materially  injured  or  threatened  with 
material  injiuy  by  reason  of  imports 
from  Italy  of  the  subject  merchandise 
(59  FR  42286,  August  17. 1994). 

Petitioner 

The  petition  in  this  investigation  was 
filed  by  IPSCO  Steel.  Inc.,  Maverick 


On  August  8. 1994.  the  GOI  responded 
to  the  fir^  section  of  our  questionnaiie 
infcnning  us  that  Dalmine  S.p.A. 
("Dalmine").  an  Italian  OCTC  pioduoer. 
accounted  for  more  than  85  percent  of 
the  Italian  exports  of  the  sul^ect 
merchandise  to  the  United  States  during 
the  POI.  The  GOI,  the  EC,  and  Dahnine 
submitted  questionnaire  responses  on 
October  7. 1994.  On  October  18. 1994. 
we  issued  deficiency  questionnaires  to 
these  parties.  We  received  responses 
from  Ute  GOI.  Dahnine.  and  the  EC  on 
November  7. 1994. 

On  August  24. 1994,  we  postponed 
the  preliminary  determination  in  this 
investigation  imtil  November  23, 1994 
(59  FR  43554.  August  24. 1994). 

730450.4010 
730450.10.30 
730450.10J60 
7304505010 

73045050.40 
73045050.80 
7304.20.3050 
•  730450.30.50 
7304.20.40.00 
7304.20.40.30 
730450.40.60 
730450.50.15 
73045OS0.S0 
730450.60.10 
730450.60.45 
730450.60.75 
730450.8030 
73045050.00 
^0450.80.00 
7306.2050J» 
73065060.10 
730650J0.50 

Tube  Corporation.  Koppel  Steel 
Corporation,  North  Star  Steel  Ohio,  and 
USS/Steel  Group. 

Corporate  History  ef  Re^endent 
Dalrame 

Prior  to  its  Uquidation  in  1988. 
Finsider  S.p.A.  ("Finsider")  was  the 
holding  company  for  all  state-owned 
steel  companies  in  Italy.  Dalmine  was 
an  operating  company  vdiolly  owned  by 
Finsider.  After  Finsider's  liquidation,  a 
new  government-owned  holding 
company,  ILVA  S.p.A.  ("ILVA").  was 
created.  ILVA  took  over  the  former 
Finsider  companies,  among  them 
Dalmine,  which  became  a  subsidiary  of 
ILVA  in  1989.  when  Finsider's 
shareholding  in  Dalmine  was 
transferred  to  ILVA. 

Between  1990  and  1993,  Dalmine 
itself  was  restructured.  Dalmine  became 
a  financial  holding  company,  with     ' 
industrial,  trading,  and  service 
shareholdings.  As  part  of  its 
restructuring.  Dalmien  madeceveral 


Scope  of  favestigMiMi     ^ 

The  products  covered  by  this 
investigation  are  OCTC.  wfaidi  ate 
hcdlow  steel  ^oducts  of  circular  cross- 
section.  TbesB  products  include  oil  well 
casing,  tidring,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  allow),  wfaethu'  or  not 
conforming  to  American  Petroleum  * 
Insdtute  ("APn  or  non-An 
specifications,  whether  finished  or 
unfinished  (including  peea  tubes). 
These  investigations  do  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  pendent  or  more  of  chromium.  The 
OCTG  subject  to  these  investigations  are 
currently  classified  in  the  Harmonized 
Tariff  Sdiedule  C'HTS")  under  these 
item  numbers: 

7304501050 
730450.10.40 
7304.20.10.80 
7304.205050 
73045050.50 
7304.20.30.00 
73045030.30 
7304503060 
730450.40.10 
7304.20.40.40 
730450.40.80 
730450.5030 
730450.50.60 
730450.60.15 
7304.20.60.50 
730450.70.00 
730450.60.45 
730450.40i» 
730650.1030 
730650.30.00 
730650.60.50 


asset  purchases,  sold  twTj  of  its 
subsidiaries  to  private  parties,  and 
dosed  several  manufacturing  facilities. 
As  of  December  31. 1993,  the  Ps'.Tiine 
Group  consisted  of  a  holding  company 
(Dahiiirie  S.p.A.).  four  wholly-owned, 
and  one  majority-owned,  manufacturing 
companies,  and  a  number  of  sales  and 
service  subsidiaries. 

During  the  POL  ILVA  was  owned  by 
the  Istituto  per  la  Ricostruzione 
Industriale  ("IRP').  a  holding  company 
which  was  wrhoIly-ouTied  by  the  GOL 

Spin-Olb 

In  its  <)uestionnaire  response,  Dalmine 
reported  that  between  1990  and  1991.  as 
part  of  its  overall  restructuring  process, 
the  company  sold  two  "productive 
units"  to  private  buyers.  According  to 
[)alnune.  these  sales  involved  assets  that 
do  not  produce  the  subject  merchandise. 
Based  on  our  analjrsis  of  Dalmine's 
response  with  respect  to  the  productive 
units  sold,  we  preliminarily  determine 
that  the  amount  of  potentially  spun-off 
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benefits  is  insignificant.  Therefore,  we 
have  not  evaluated  whether  these 
benefits  are  attributable  to  sales  of  the 
subject  merchandise  for  purposes  of  this 
preliminary  determination.  [See  Final 
Concurrence  Memorandum  dated 
November  23, 1994.) 

Equit3rworthiness 

Petitioner  has  alleged  that  Dalmine 
was  unequityworthy  in  1989.  the  year  it 
received  an  indirect  equity  infusion 
from  the  GOI.  through  ILVA  S.p.A. 
("ILVA").  and  that  the  equity  infusion 
was,  therefore,  inconsistent  with 
commercial  considerations. 

In  its  questionnaire  response,  Dalmine 
has  provided  evidence  that  private 
investors,  imrelated  to  Dalmine  or  the 
GOI,  purchased  a  significant  percentage 
of  the  1989  equity  offering,  on  the  same 
terms  as  ILVA.  Therefore,  the 
Department  preliminarily  determines 
that  ILVA's  purchase  of  Dalmine's 
shares  was  consistent  with  commercial 
considerations.  [See  section 
355.44{e)(l)(i)  of  the  Proposed 
Regulations  published  on  May  31. 1989, 
at  54  FR  23366.) 

Creditworthiness 

Petitioner  has  alleged  that  Dalmine 
was  uncreditworthy  in  every  year 
between  1979  and  1993.  In  accordance 
with  section  355.44  of  the  Proposed 
Regulations,  we  examined  Dalmine's 
current,  quick,  times  interest  earned, 
and  debt-to-equity  ratios,  in  addition  to 
its  profit  margin.  Based  on  this  analysis, 
we  preliminarily  determine  that 
Dalmine  was  creditworthy  from  1979 
through  1993.  (See  Creditworthy 
Memorandiun,  November  23, 1994). 
Specifically,  although  a  number  of  the 
financial  indicators  are  weak  for  certain 
years,  none  of  the  indicators  are  weak 
over  the  medium  or  long  term,  and 
when  examined  together  on  a  yearly 
basis,  the  indicators  support  the 
determination  that  Dalmine  was 
creditworthy  in  every  year  examined.  In 
addition,  Dalmine  received  comparable 
long-term,  commercial  loans  from 
private  lenders  in  several  of  the  years 
examined.  While  we  have  based  our 
preliminary  creditworthiness 
determination  on  the  company's 
financial  indicators,  the  fact  that 
Dalmine  received  a  number  of  long-term 
commercial  loans  during  this  period 
supports  our  finding. 

Benchmarks  and  Discount  Rates 

Dalmine  did  not  take  out  any  long- 
term  fixed  rate  lira  denominated  loans 
or  other  debt  obligations  in  any  of  the 
years  of  the  government  loans  under 
investigation.  Therefore,  in  accordance 
with  section  355.44(b)(4)  of  the 
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Pmpost  d  Regulations,  we  used,  as  the 
benchn  ark  interest  rate,  the  Bank  of 
Italy  rel  srence  rate.  We  have' determined 
that  thii  rate  constitutes  the  best 
approxi|nation  of  the  cost  of  long-term 
borrow^g  in  Italy  and  the  only  long- 
term  fijded  interest  rate  commonly 
availabe  in  Italy.  [See  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  £teel  Products  from  Italy 
("CertaL  Steel  from  Italy"),  58  FR, 
37327  (  uly  9, 1993).) 

We  hi  ive  also  used  this  rate  as  the 
discour  I  rate  for  allocating  over  time  the 
benefit  rora  non-recurring  grants  for  the 
same  re  isons  as  explained  in  Final 
Affirma  tive  Countervailing  Duty 
Determ,  nation:  Certain  Steel  Products 
from  S[.  ain,  58  FR  37374,  37376  (July  9, 
1993). 

For  k  ng-term  loans  denominated  in 
other  cv  rrencies,  we  used,  as  the 
benchn:  ark  interest  rate,  the  average 
long-ter  n  fixed  interest  rate 
denomi  lated  in  the  same  currency.  [See 
section  i — Article  54  Loans  below.) 

Calcula  ion  Methodology 

For  p  irposes  of  this  preliminary 
■  determi  nation,  the  period  for  which  we 
are  mea  5uring  subsidies  (the  POI)  is 
calendar  year  1993.  In  determining  the 
benefits  received  imder  the  various 
progran  is  described  below,  we  used  the 
followiig  calculation  methodology.  We 
•first  calculated  the  benefit  attributable 
to  the  P  DI  for  each  countervailable 
progran  i,  using  the  methodologies 
describ  id  in  each  program  section 
below.  For  each  program,  we  then 
divided!  the  benefit  attributable  to 
Dalmin  i  in  the  POI  by  Dalmine's  total 
sales  re  /enue,  as  none  of  the  programs 
was  lilt  ited  to  either  certain 
subsidi  tries  or  products  of  Dalmine. 
Next,  w  B  added  the  benefits  for  all 
progran  is,  including  the  benefits  for 
progran  is  which  were  not  allocated  over 
time,  to  arrive  at  Dalmine's  total  subsidy 
rate.  Be  :ause  Dalmine  is  the  only 
respdnc  ent  company  in  this 
investif  ation,  this  rate  is  also  the 
countr)  -wide  rate. 

Cons  stent  with  our  practice  in 
prelimi  lary  determinations,  wheh  a 
respon:  e  to  an  allegation  denies  the 
existen  ;e  of  a  program,  receipt  of 
benefit!  under  a  program,  or  eligibility 
of  a  cor  ipany  or  industry  under  a 
prograr  i,  and  the  Department  has  no 
persuas  ive  evidence  showing  that  the 
respons  e  is  incorrect,  we  accept  the 
respoH!  e  for  purposes  of  the  preliminary 
determ  nation.  All  such  responses, 
howev*  r,  are  subject  to  verification.  If 
the  resj  onse  cannot  be  supported  at 
verifier  ion,  and  the  program  is 
otherw  se  couijtervailable,  the  program 


will  be  considered  a  subsidy  in  the  final 
determination. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  prefiminarily 
determine  the  following: 

/.  Programs  Preliminarily  Determined  To 
Be  Countervailable 

A.  Benefits  Provided  Under  Law  675/77 

Law  675/77  was  enacted  in  1977  to 
bring  about  restructuring  and 
reconversion  in  the  following  industrial 
sectors:  (1)  electronic  technology;  (2)  the 
manufacturing  industry;  (3)  the  agro- 
food  industry;  (4)  the  chemical  industry; 
(5)  the  steel  industry;  (6)  the  pulp  and 
paper  industry;  (7)  the  fashion  sector; 
and  (8)  the  automobile  and  aviation 
sectors.  Law  675/77  also  sought  to 
promote  optimal  exploitation  of  energy 
resources,  and  ecological  and 
environmental  recovery. 

A  primary  goal  of  this  legislation  was 
to  bring  all  government  industrial    ■ 
assistance  programs  under  a  single  law. 
Other  goals  were  (1)  to  reorganize  and 
develop  the  industrial  sector  as  a  whole; 

(2)  to  increase  employment  in  the 
South;  and  (3)  to  maintain  employment 
in  depressed  areas.  Among  other 
measures  taken,  the  Interministerial 
Committee  for  the  Coordination  of 
Industrial  Policy  ("CIPI")  was  created  as 
a  result  of  Law  675/77.  CIPI  approves 
individual  projects  in  each  of  the 
industrial  sectors  listed  above. 

Six  main  programs  were  provided 
under  Law  675/77:  (1)  Interest 
contributions  on  bank  loans;  (2) 
mortgage  loans  provided  by  the  Ministry 
of  Industry  at  subsidized  interest  rates; 

(3)  interest  contributions  on  funds 
raised  by  bond  issues;  (4)  capital  grants 
for  projects  in  the  South;  (5)  personnel 
retraining  grants;  and  (6)  VAT 
reductions  on  purchases  of  capital 
goods  by  companies  in  the  South. 
Dalmine  reported  that  it  received 
benefits  under  items  (1),  (2),  and  (5) 
above. 

In  its  response,  the  GOI  asserts  that 
the  steel  and  automobile  industries  did 
not  receive  a  "disproportionate"  share 
of  benefits  associated  with  interest 
contributions  when  the  extent  of 
government  investment  in  those 
industries  is  compared  to  the  extent  of 
investment  in  other  industries. 
However,  in  keeping  with  past  practice, 
we  did  not  consider  the  level  of 
investment  in  the  individual  industries 
receiving  benefits  under  Law  675/77   • 
Instead,  we  followed  the  analysis 
outlined  in  Grain-Oriented  Electrical 
Steel  and  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  Brazil,  58 


FR  37295.  37295  Quly  9, 1993),  of 
comparing  the  share  of  benefits  received 
by  the  steel  industry  to  the  collective 
share  of  benefits  provided  to  other  users 
of  the  programs. 

According  to  the  information 
provided  by  the  GOL  the  two  dominant 
users  of  the  interest  contribution 
program  were  (1)  the  Italian  steel 
industry  *hich  accoimted  for  33 
percent  of  the  benefits,  and  (2)  the  auto 
industry  which  accounted  for  34 
percent  of  the  benefits.  Likewise,  with 
respect  to  the  mortgage  loans,  the  two 
dominant  users  were  the  auto  emd  steel 
industries  which  received  45  percent 
and  31  percent  of  the  benefits, 
respectively. 

In  light  of  the  above  evidence,  we 
preliminarily  determine  that  the  steel 
industry  was  a  dominant  user  of  both 
the  interest  contribution  and  the 
mortgage  loan  programs  under  Law  675/ 
77  because  the  steel  industry  has  been 
a  dominant  user  of  these  programs.  [See 
section  355.43(b)(2)(iii)  of  the  Proposed 
Regulations.)  "Therefore,  we 
preliminarily  determine  that  benefits 
received  by  Dalmine  under  these 
progranis  are  being  provided  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries.  On  this 
basis,  we  preliminarily  find  Law  675/77 
financing  to  be  counter\ailable. 

Under  the  interest  contribution 
program,  Italian  commercial  banks 
provided  loans  to  industries  designated 
imder  Law  675/77.  According  to  the 
responses  of  the  GOI  and  Dalmine.  the 
interest  owed  by  tbe  recipient 
companies  was  partially  offset  by 
interest  contributions  from  the  GOI. 
Dalmine  received  bank  loans  with 
interest  contributions  under  Law  675/77 
which  were  outstanding  in  the  POI. 

Because  Dalmine  knew  that  it  would 
receive  the  GOI  interest  contributions 
over  the  life  of  the  loan  when  it 
obtained  the  loans,  we  consider  the 
contributions  to  constitute  reductions  in 
the  interest  rates  charged  rather  than 
grants  [see  Certain  Steel  from  Italy  at 
37335). 

Under  the  mortgage  loan  program,  the 
GO!  provides  long-term  loans  at 
subsidized  interest  rates,  Dalmine 
received  financing  under  this  program 
which  was  out<?tanding  in  the  POI. 

To  determine  whether  these  programs 
conferred  a  benefit,  we  compared  the 
effective  interest  rate  paid  by  Dalmine  to 
the  benchmark  interest  rate,  discussed 
above.  Based  on  this  comparison,  we 
preliminarily  determine  that  the 
financing  provided  under  thespt 
programs  is  inconsistent  with 
commercial  considerations,  i.e..  on 
Uvtns  more  favorable  than  the 
•  enchmaric  financing. 


To  calculate  the  benefit  from  these 
programs,  we  used  our  standard  long- 
term  loan  methodology  as  described  in 
section  355.49(c)(1)  of  the  Proposed 
Regulations.  We  then  divided  the 
benefit  allocated  to  the  POI  for  each 
program  by  Dalmine's  total  sales  in 
1993.  On  this  basis,  we  determine  the 
net  subsidy  from  these  programs  to  be 
0.47  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Italv  of  the  subject  merchandise. 

With  respect  to  retraining  grants 
provided  to  Dalmine  under  Law  675/77, 
it  is  the  Department's  practice  to  treat 
training  benefits  as  recurring  grants. 
[See  Certain  Steel  General  Issues 
Appendix  at  37226).  Since  the  only 
grant  reported  under  this  program  was 
received  by  Dalmine  in  1986,  any 
benefit  to  Dalmine  as  a  result  of  this 
grant  cannot  be  attributed  to  the  POI. 
Therefore,  we  determine  that  retraining 
benefits  provided  under  Law  675/77 
conferred  no  benefit  to  Dalmine  during 
the  POI. 

B.  Grants  Under  Law  193/84 

According  to  the  GOI,  Articles  2.  3. 
and  4  of  Law  193/84  provide  for 
subsidies  to  close  steel  plants.  As  stated 
in  Art.  20  of  Law  N.  46  of  1 7/2/1 982. 
steel  enterprises  producing  seamless 
pipes,  welded  pipes,  conduits  and 
welded  pipes  lor  water  and  gas  are  the 
recipients  of  these  subsidies.  As  benefits 
under  this  program  are  limited  to  the 
steel  industry,  we  preliminarily 
determine  that  Law  193/84  is  de  jure 
specific  and,  therefore,  countervailable. 
In  this  investigation,  information 
provided  by  Dalmine  indicates  that  the 
company  received  grants  under  Law 
193/84. ' 

To  calculate  the  benefit  during  the 
POI.  we  used  our  standard  grant 
methodology  (see  section  355.49(b)  of 
the  Proposed  Regulations).  We  then 
divided  the  benefits  attributable  to 
Dalmine  under  Law  193/84  in  the  POI 
by  Dalmine's  total  sales.  On  this  basis, 
we  determine  the  estimated  net  sub^idv 
to  be  0.75  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Italy  of  the  subject  merchandise. 

C.  Exchange  Rate  Guarantee  Program 

This  program,  which  was  enacted  by 
Law  796/76.  provides  exchange  rate 
guarantees  on  foreign  currency  loans 
from  the  European  Coal  and  Steel 
Community  ('•ECSC)  and  The  Council  of 
European  Resettlement  Fund  ("CER"). 
Under  the  program,  repayment  amounts 
are  calculated  by  reference  to  the 
exchange  rate  in  effect  at  tlie  time  the 
loan  is  agreed  upon.  The  program  sets 
a  ceiling  and  a  floor  on  repayment  to 
limit  the  effect  on  the  borrower  of 


exchange  rate  changes  over  time.  For 
example,  if  the  lire  depreciates  five 
percent  against  the  DM  (the  currency  in 
which  the  loan  is  taken  out),  borrowers 
would  normally  find  that  they  would 
have  to  repay  five  percent  more  (in  lire 
terms).  However,  under  the  Exchange 
Rate  Guarantee  Progrcun,  the  ceiling 
would  act  to  limit  the  increased 
repayment  amount  to  two  percent. 
There  is  also  a  floor  in  the  program 
which  would  apply  if  the  lire 
appreciated  against  the  DM.  The  floor 
would  limit  any  windfall  to  the 
borrower. 

In  Grain-Oriented  Electrical  Steel,  the 
Department  found  this  program  to  be 
not  countervailable  because  of 
incomplete  information  regarding  the 
specificity  of  the  program.  The 
Department  stated  that,  because  the 
determination  was  reached  while 
lacking  certain  important  information, 
the  finding  of  non-counter\'ailability 
would  not  carrj'  over  to  future 
investigations. 

In  this  investigation,  information 
provided  by  the  GOI  shows  that  the 
steel  industry  received  25%  of  the 
benefits  under  the  program.  Based  on 
this  information,  the  l5epartment 
preliminarily  determines  that  the  steel 
influstry  was  a  dominant  user  of 
exchange  rate  guarantees  under  Law 
796/76  and.  thus,  that  benefits  received 
by  Dalmine  under  the  law  are  being 
provided  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  [See  section  355.43(b)(2)(tiiJ 
of  the  Proposed  Regulations.)  Therefore, 
we  preliminarily  determine  that  the 
exchange  rate  guarantees  offered  under 
the  program  are  countervailable  to  the 
extent  they  are  provided  on  terms 
inconsistent  with  commercial 
considerations. 

Dalmine  pro/idod  information  that  it 
could  have  purchased  an  exchange  rate 
guarantee  from  commercial  sources. 
However,  Dalmine's  information 
pertained  to  1993.  not  to  the  period 
when  the  govemment-proxided 
guarantees  were  taken  out.  The  GOI's 
response  indicates  that  commercial 
exchange  rate  guarantees  were  not 
available  in  1986,  the  year  in  which  the 
loan  and  the  guarantee  were  received. 
Therefore,  we  preliminarily  determine 
the  benefit  to  Dalmine  to  be  the  total 
amount  of  GOI  payments  on  these  loans 
made  during  the  POI  by  the  GOI. 
(Because  the  amount  the  government 
will  pay  in  any  given  year  will  not  be 
known  until  that  year,  benefits  can  only 
be  calculated  on  a  year-by-year  basis.) 
We  divided  the  GOI's  payments  in  1993 
by  Dalmine's  1993  total  sales.  On  this 
basis,  we  determine  the  estimated  nc^ 
subsidy  from  this  program  to  be  0.20 
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percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  haly  of  the  subject  merchandise. 

n.  Programs  Preliminarily  Determined  to 
be  not  Countervailable 

A.  1988/89  Equity  Infusion 

In  November  1989,  Dalmine 
completed  an  equity  rights  offering 
which  allowed  existing  shareholders  to 
purchase  seven  new  shares  for  every  ten 
shares  they  already  owned.  The  new 
shares  were  offered  at  a  price  of  LIT  300 
per  share.  At  that  time,  ILVA  owned 
81.7  percent  of  Dalmine's  equity,  with 
the  remaining  18.3  percent  owned  by 
private  investors.  Pursuant  to  the  rights 
offering,  ILVA  subscribed  to  its  full 
allotment  of  the  new  shares.  The 
remainder  of  the  new  shares  were 
purchased  by  private  shareholders.  All 
shares  were  purchased  at  LIT  300  per 
share. 

Petitioner  argues  that  although 
Dalmine's  shares  were  nominally 
publicly  traded,  the  vast  majority  of 
Dalmine  shares  were  indirectly  owned 
by  the  GO!  and,  therefore,  shares  were 
not  purchased  in  adequate  volume  by 
private  investors  to  establish  a  valid 
benchmark.  Specifically,  petitioner 
contends  that  in  1991  ILVA  owned  99.9 
percent  of  Dalmine  and,  therefore, 
Dalmine's  shares  were  in  fact  not 
publicly  traded.  Consequently,  because 
essentially  no  private  purchases  were 
being  made,  the  market  price  at  the  time 
of  the  equity  infusion  cannot  serve  as  a 
valid  benchmark.  Furthermore, 
petitioner  asserts  that  it  is  highly  likely 
that  the  remaining  shares  not  purchased 
by  ILVA  were  purchased  indirectly  by 
the  GOI  through  other  holding 
companies. 

In  response  to  our  questionnaire, 
Dalmine  provided  a  list  of  all 
purchasers  of  shares  in  the  1989 
offering.  There  is  not  evidence  to 
indicate  that  the  shares  not  purchased 
by  ILVA  were  purchased  by  other 
government  controlled  or  owmed 
entities,  as  petitioner  suggests. 
Moreover,  the  extent  of  ILVA's 
ownership  in  1991  is  not  relevant  to  the 
choice  of  a  benchmark  for  the  equity 
investment  in  1989. 

We  have  preliminarily  determined 
that,  because  18.3  percent  of  the  equity 
infusion  was  purchased  by  private 
shareholders,  the  sale  of  these  shares 
provides  the  market-determined  price 
for  Dalmine's  equity.  Furthermore,  in 
accordance  with  section  355.44  (e)(1)  of 
the  Department's  Proposed  Regulations, 
we  preliminarily  determine  that  the 
equity  infusion  is  not  countervailable 
because  the  market-determined  price  for 


Dalmine's  shares  is  not  less  than  the 
price  paid  by  ILVA  for  those  shares. 

B.  Europ  san  Social  Fund  ("ESF")  Grants 

The  E!  F  was  established  by  the  1957 
Europeai  Economic  Community  Treaty 
to  increase  employment  and  help  raise 
worker  living  standards. 

As  despribed  in  Grain-Oriented 
Electrica  Steel,  the  ESF  receives  its 
funds  &x  m  the  EC's  general  budget 
whose  m  lin  revenue  sources  are 
customs  duties,  agricultural  levies, 
value-ad  led  taxes  collected  by  the 
member  itates,  and  other  member  state 
contribu  ions. 

The  mi  smber  states  are  responsible  for 
selecting  the  projects  to  be  funded  by 
the  EC.  1  he  EC  then  disburses  the  grants 
to  the  m<  mber  states  which  manage  the 
funds  ano  implement  the  projects. 
According  to  the  EC,  ESF  grants  are 
available  to  (1)  people  over  25  who  have 
been  une  mployed  for  more  than  12 
months;  2)  people  under  25  who  have 
reached  me  minimum  school-leaving 
age  and  who  are  seeking  a  job;  and  (3) 
certain  vijorkers  in  rural  areas  and 
regions  ciiaracterized  by  industrial 
decline  or  lagging  development. 

The  GQI  has  stated  that  the  ESF  grants 
received  by  Italy  have  been  used  for 
vocational  training.  Certain  regions  in 
the  Soutl  I  are  also  eligible  for  private 
sector  re-  entry  and  retraining  schemes. 
Since  19(  10,  the  vocational  training 
grants  hai'e  been  available  to 
unemplo  ^ed  youths  and  long-term 
unemplo  red  adults  all  over  Italy, 
accordin  ;  to  the  GOI.  Before  1990, 
however  the  GOI  gave  preference  to 
certain  n  gions  in  Italy. 

In  Grai  a-Oriented  Electrical  Steel,  we 
determin  5d  that  this  program  was  not 
regioriall '  specific  and  not  otherwise 
limited  t<  i  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
Industrie  i.  Furthermore,  we  noted  that 
to  the  exi  jnt  there  is  a  regional 
preferem  e  [i.e.,  southern  Italy)  in  the 
distribut:  an  of  ESF  benefits,  it  has  not 
resuhed  n  a  countervailable  benefit  to 
the  prodi  ction  of  the  subject 
merchani  ise,  which  is  produced  in 
northern  taly. 

The  G(  I's  response  in  this 
investiga  ion  is  consistent  with  the 
informal  an  provided  in  Grain-Oriented 
Electrica  Steel.  Therefore,  we 
prelimin  xily  determine  that  this 
program  s  not  limited  to  a  specific 
enterpris  s  or  industry,  or  group  of 
enterpris  ss  or  industries  and,  therefore, 
is  not  cot  ntervailable. 

C.  ECSC .  Article  54  Loans 

Under  Vrticle  54  of  the  1951  ECSC 
Treaty,  ti  e  European  Commission 
provides  oans  directly  to  iron  and  steel 
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companies  for  modernization  and  the 
purchase  of  new  equipment.  The  loans 
finance  up  to  50  percent  of  an 
investment  project.  The  remaining 
financing  needs  must  be  met  fi'om  other 
sources.  The  Article  54  loan  program  is 
financed  by  loans  taken  by  the 
Commission,  which  are  then  re-lent  to 
iron  and  steel  companies  in  the  member 
states  at  a  slightly  higher  interest  rate 
than  that  at  which  the  Commission 
obtained  them. 

Consistent  with  the  Department's 
finding  in  Grain-Oriented  Electrical 
Steel,  we  preliminarily  determine  that 
this  program  is  limited  to  the  iron  and 
steel  industry.  As  a  result,  loans  under 
this  program  are  specific. 

Of  the  Article  54  loans  Dalmine  had 
outstanding  during  the  POI,  some  were 
denominated  in  U.S.  dollars  and  others 
were  in  Dutch  guilders  ("NLG").  To 
determine  whether  the  loans  were 
provided  on  terms  inconsistent  with 
commercial  considerations,  we  used 
benchmark  interest  rates  for  the 
currencies  in  which  the  loans  were 
denominated.  That  is,  for  the  U.S.  dollar 
loans  we  used  the  average  interest  rate 
on  long-term  fixed-rate  U.S.'^oUar  loans 
obtained  in  the  United  Statafe,  as 
reported  by  the  Federal  Reaferve.  For  the 
NLG  denominated  loan,  we  used  the 
average  long-term  bonji>rate  for  private 
borrowers  in  iJje-WSffierlands,  as 
reported  by  the  Organization  for 
Economic  Cooperation  and 
Development  ("OECD"). 

Because  the  interest  rate  spaid  on 
Dalmine's  Article  54  loans  are  higher 
than  the  benchmark  interest  rates,  the 
Department  preliminarily  determines 
that  loans  provided  under  this  program 
are  not  preferential  and,  therefore,  not 
countervailable. 

D.  1989  Provisional  Payment  in 
Connection  With  1989  Equity  Infusion 

In  March  1989,  ILVA  made  a  payment 
to  Dalmine  in  anticipation  of  purchasing 
new  shares  in  Dalmine.  The  payment 
was  provisional  in  natiu^  because  EC 
authorization  of  the  capital  increase  was 
necessary,  and  if  authorization  was  not 
granted,  the  money  would  have  been 
repaid  to  ILVA.  The  capital  increase  was 
not  finalized  until  November  1989,  due 
to  delays  in  EC  approval.  At  that  time, 
the  payment  became  equity  capital. 

Consistent  with  the  Department's 
position  in  Final  Affirmative 
Countervailing  Duty  Determination: 
Grain-Oriented  Electrical  Steel  from 
Italy  [Grain-Oriented  Electrical  Steel], 
59  FR  18357  (April  18, 1994),  we 
preliminarily  determine  that  the  funds 
provided  by  ILVA  to  Dalmine  are 
countervailable. 
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During  the  period  March-November 
1989,  Dalmine  had  use  of  the  money 
and  paid  no  interest  on  it. 

Therefore,  we  have  treated  the  funds 
provided  by  ILVA  to  Dalmine  as  an 
interest-free  short-teim  loan  fit>m  March 
1989  to  November  1989. 

Because  any  benefit  from  this  interest- 
free  loan  would  be  allocable  entirely  to 
1989,  no  benefit  is  attributable  to  the 
POI. 

ni.  Programs  Preliminarily  Determined 
to  be  Not  Used 

Based  on  the  information  provided  in 
the  responses,  we  preliminarily 
determine  that  the  following  programs 
Were  not  used.  This  determination  is 
subject  to  verification. 

1.  Preferential  IW  Export  Financing 
Under  Law  227/77 

2.  Preferential  Insurance  Under  Law 
227177 

3.  Retraining  Grants  under  Law  181/89 

4.  Benefits  under  ECSC  Article  56 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  will  verify  the  information 
submitted  by  respondents  prior  to 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  vvrith  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  OCTG  from  Italy,  which 
are  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  the  publication  of  this  notice 
in  the  Federal  Register,  and  to  require 
a  cash  deposit  or  hand  for  such  entries 
of  the  merchandise  in  the  amounts 
indicated  below.  This  suspension  vfill 
remain  in  effect  until  further  notice. 

OCTG 

Country- Wide  Ad  Valorem  Rate— 1.42 
percent 

ITC  Notification 

In  accordance  with  section  703(f)  of 
tl^  Act,  we  will  notify  the  ITC  of  our 
ditermination.  In  addition,  we  are 
n&king  available  to  the  ITC  all 
ncmprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 


determination  vtrithin  45  days  after  the 
Department  makes  its  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  355.38,  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preUminary  determination.  The  hearing 
wrill  be  held  on  January  23, 1995,  at  the 
U.S.  Department  of  Commerce,  Room 
3708, 14th  Street  and  Constitution 
Avenue  NW.,  Washington.  D.C.  20230. 
Individuals  who  wish  to  request  a 
hearing  must  submit  a  written  request 
within  ten  days  of  the  publication  of 
this  notice  in  the  Federal  Register  to  the 
Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B099, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  ai^d  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone    . 
nimiber,  (2)  the  number  of  participants: 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  the  case 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  January 
13, 1995.  Ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  the 
rebuttal  briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  January 
20, 1995.  An  interested  party  may  make 
an  affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
or  rebuttal  briefs.  Written  arguments 
should  be  submitted  in  accordance  with 
section  355.38  of  the  Commerce 
Department's  regulations  and  will  be 
considered  if  received  within  the  time 
limits  specified  above. 

This  determination  is  published 
pursuant  to  section  703(f)  of  the  Act  (19 
U.S.C.  1671b(f)). 

Dated:  November  23, 1994. 
Susan  G.  Essennan, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-29612  Filed  12-1-94:  8:45  am] 
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Export  Trade  Certificate  of  Review 
action:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 


for  an  Export  Trade  Certificate  of 
Review.  This  notice  simimarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevtot  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-free  nimiber. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  vtrith  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  pubUsh  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  svunmarizing  its  proposed 
export  conduct. 

Request  for  Public  Conunents 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
of  whether  a  Secretary  of  Commerce 
should  issue  a  Certificate  to  the 
applicant.  An  original  and  five  (5) 
copies  of  such  comments  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1800H,  Washington. 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
imder  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  Comments  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  94-00007." 

Summary  of  the  Application 

Applicant:  Florida  Citrus  Exports, 
L.C..  74th  Avenue,  Vero  Beach,  Florida 
32966. 

Contact:  Mr.  John  M.  Himmelberg, 
Esquire,  Telephone:  (202)  955-3000. 

Application  No.:  94-00007. 

Eiate  Deemed  Submitted:  November 
16. 1994. 

Members  (in  addition  to  applicant): 
Florida  Fresh  Citrus  Sales,  Inc., 
Wabasso,  Florida;  Golden  RIvct  Fruit 
Co.,  Vero  Beach,  Florida;  Leroy  E. 
Smith's  Sons,  Inc..  Vero  Beach,  Florida: 
Ocean  Spray  Cranberries,  Inc.,  Vero 
Beach,  Florida;  Seald-Sweet  Growers, 
Inc.,  Vero  Beach,  Florida 
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Florida  Fresh  Qtrus  Sales,  Inc.  seeks 
a  Certificate  to  cover  the  following 
specific  Export  Trade.  Export  Markets, 
and  Export  Trade  Activities  and 
Methods  of  Operations. 

Export  Trade 

1.  Products.  Fresh,  frozen  and 
processed  citrus  and  citins  products. 

2.  Services.  Inspection,  quality 
control,  marketing  and  promotional 
services. 

3.  Technology  Rights.  Proprietary 
rights  to  all  technology  associated  with 
Products  or  Services,  including,  but  not 
limited  to:  patents,  trademarks,  service 
marks,  trade  names,  copyrights,  trade 
secrets,  and  know-how. 

4.  Export  Trade  Facilitation  Services 
(as  they  relate  to  the  export  of  Products, 
Services  and  Technolo^  Rights). 

All  export  trade-related  facilitation 
services,  including,  but  not  limited  to: 
Consulting  and  trade  strategy;  sales  and 
marketing;  export  brokerage;  foreign 
marketing  research;  foreign  market 
development;  overseas  advertising  and 
promotion;  product  research  and  design 
based  on  foreign  buyer  and  consumer 
preferences;  communication  and 
processing  of  export  orders;  inspection 
and  quality  control;  transportation; 
freight  forwarding  and  trade 
documentation;  insurance;  billing  of 
foreign  buyers;  collection  (letters  of 
credit  and  other  financial  instrimients); 
provision  of  overseas  sales  and 
distribution  fiacilities  and  overseas  sales 
staff;  legal,  accounting  and  tax 
assistance:  management  information 
systems  development  and  application; 
assistance  and  administration  of 
government  export  assistance  programs, 
such  as  the  Export  Enhancement  and 
Market  Promotion  programs. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands  and  the  Trust  Territory 
ofthe  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

In  connection  with  the  promotion  and 
sale  of  Members'  Products  into  the 
Export  Markets,  the  FCE  and/or  one  or 
more  of  its  Members  may: 

1.  Design  and  execute  foreign 
marketing  strategies  for  its  Export 
Markets; 

2.  Prepare  joint  bids,  establish  export 
prices  for  Members'  Products  and 
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Services  and  establish  terms  of  sale  in 
the  Expo  rt  Markets; 

3.  Allc  cate  export  sales,  international 
buyers  a  id/ or  export  markets  among 
Member  on  the  basis  of  each  Member's 
indepen(  ent  commitment  of  Products, 
and/or  i1^  individual  export  marketing 
plan  in  relation  to  FCE's  corporate  plan; 

4.  Grant  sales  andi distribution  rights 
for  the  P]  oducts,  whether  or  not 
exclusiv(  ,  into  designated  Export 
Markets  o  foreign  agents  or  importers 
("exclusi  ve"  meaning  that  the  FCE  and 
Mnnber^  may  agree  not  to  sell  the 
Productsjinto  the  designated  Export 
Markets  through  any  other  foreign 
distributer,  and  that  the  foreign 
distributi  >r  may  agree  to  represent  only 
FCE  in  tl  e  Export  Markets  and  none  of 
its  comp<  titors); 

5.  Desi  rn,  develop  and  market  generic 
corporate  labels; 

6.  Engj  ge  in  joint  promotional 
activitiesfdirectly  targeted  at  developing 
the  Expoft  markets,  such  as:  arranging 
trade  shokvs  and  marketing  trips; 
providing  advertising  services; 
providing  brochures,  industry 
newslettfc  and  other  forms  of  product, 
service  a$d  industry  information; 
conducting  international  market  and 
product  I  jsearch;  procuring 
intematii  nal  marketing,  advertising  and 
promotio  lal  ser\'ices;  and  sharing  the 
cost  of  th  jse  joint  promotional  activities 
among  th » Members; 

7.  Con<  uct  product  and  packaging 
research  i  ind  development  exclusively 
for  the  ex  JOrt  of  the  Products,  such  as 
meeting  I  )reign  regulatory  requirements 
and  forei|  ji  buyer  specifications  and 
identifyii  g  and  designing  for  foreign 
buyer  an<  consumer  preferences; 

8.  Negc  tiate  and  enter  into  agreements 
with  gov*  mments  and  other  foreign 
persons  r  (garding  non-tariff  trade 
barriers  ii  the  Export  Markets,  such  as 
packaginj  requirements,  establishing 
and  operating  fumigation  facilities  and 
providing  specialized  packing 
operation  ;  and  other  quality  control 
proceduri  s  to  be  followed  by  its 
Members  in  the  export  of  Products  into 
the  Expoi  Markets; 

9.  Advi  !e  and  cooperate  with  agencies 
ofthe  U.S   Government  in  establishing 
procedure  s  regulating  the  export  of 
Members'  Products,  Services  and/or 
Technolo  ;y  Rights  into  the  Export 
Markets; 

iO.  Neg  )tiate  and  enter  into  purchase 
agreemen  s  with  buyers  in  the  Export 
Markets  n  igarding  the  export  prices, 
quantities ,  type  and  quality  of  Products, 
time  peri(  ds,  and  the  terms  and 
condition ;  of  sale; 

11.  Bro  er  or  take  title  to  the 
Products; 
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12.  Purchase  Products  from  non- 
Member  producers  whenever  necessary 
to  fulfill  specific  sales  obligations; 

13.  Solicit  non-Member  producers  to 
become  Members; 

14.  Communicate  gnd  process  export 
orders; 

15.  Assist  each  Member  in 
maintaining  the  quality  standards 
necessary  to  be  successful  in  the  Export 
Markets; 

16.  Provide  Export  Trade  Facilitation 
Services  with  respect  to  P*roducts, 
Services  and  Technology  Rights; 

17.  Provide,  procure,  negotiate, 
contract  and  administer  transportation 
services  for  Products  in  the  course  of 
export,  including  overseas  freight 
transportation,  inland  freight 
transportation  from  the  packing  house 
to  the  U.S.  port  of  embarkment,  leasing 
of  transportation  equipment  and 
facilities,  storage  and  warehousing, 
stevedoring,  wharfage  and  handling, 
insurance,  forwarder  services,  trade 
documentation  and  services,  customs 
clearance,  financial  instruments  and 
foreign  exchange; 

18.  Negotiate  freight  rale  contracts 
with  individual  carriers  and  carrier 
conferences  either  directly  or  indirectly 
through  shippers  associations  and/or 
freight  forwarders; 

19.  Arrange  financing  through  bank 
holding  companies,  governmental 
financial  assistance  programs  and  other 
arrangements; 

20.  Bill  and  collect  from  foreign 
buyers  and  provide  accounting,  tax. 
legal  and  consulting  assistance  and 
services; 

21.  Enter  into  exclusive  agreements 
with  Non-Members  to  provide  Export 
Trade  Services  and  Trade  Facilitation 
Services; 

22.  Design,  implement  and  administer 
Foreign  Sales  Corporations  in 
accordance  with  the  Internal  Revenue 
Code; 

23.  Open  and  operate  overseas  sales 
and  distribution  offices  and  companies 
to  facilitate  the  sales  and  distribution  of 
the  Products  in  the  Export  Markets; 

24.  Apply  for  and  utilize  applicable 
export  assistance  and  incentive 
programs  which  are  available  within  the 
governmental  and  private  sectors,  such 
as  the  USDA  Export  Enhancement  and 
Market  Promotion  programs; 

25.  Negotiate  and  enter  into 
agreements  with  governments  and 
foreign  persons  to  develop^countortrade 
arrangements; 

26.  Refuse  to  deal  with  or  provide 
quotations  to  other  Export 
Intermediaries  for  sales  ofthe  Members' 
Products  into  the  Export  Markets; 


27.  Require  common  marking  and 
identification  of  its  Members'  Products 
sold  in  the  Export  Markets; 

28.  Exchange  information  with  and 
among  the  Members  as  necessary  to 
carry  out  the  Export  Trade  Facilitation 
Services  and  Export  Trade  Activities 
and  Methods  of  Operation,  including: 

(a)  Information  about  sales  and 
marketing  efforts  and  strategies  in  the 
Export  Markets,  including  pricing; 
projected  demand  in  the  Export  Markets 
for  Products;  customary  terms  of  sale, 
prices  and  availability  of  Products 
independently  committed  by  Members 
for  sales  in  the  Export  Markets;  prices 
and  sales  of  Products  in  the  Export 
Markets;  and  specifications  by  buyers 
and  consumers  in  the  Export  Markets; 

(b)  Information  about  the  price, 
quality,  quantity,  source  and  delivery 
dates  of  Products  available  ftt)m  the 
Members  for  export; 

(c)  Information  about  terms  and 
conditions  of  contracts  for  sales  in  the 
Export  Markets  to  be  considered  and/or 
bid  on  by  the  FCE; 

(d)  Information  about  joint  bidding, 
selling  arrangements  for  the  Export 
Markets  and  the  allocations  of  export 
sales  resulting  fitxn  such  arrangements 
among  the  Members'  including 
information  regarding  the  allocation 
methods  used  and  each  Member's 
percentage  of  the  total  committed 
volume  of  all  Members; 

(e)  Information  about  expenses 
specific  to  exporting  to  and  within  the 
&cport  Markets,  including 
transportation,  transshipments, 
intermodal  shipments,  insurance, 
inland  freight  tO'port,  port  storage, 
commissions,  export  sales, 
documentation,  financing  and  customs 
duties  or  taxes; 

(f)  Information  about  U.S.  and  foreign 
legislation  and  regulations,  including 
Federal  marketing  order  programs  that 
may  affect  sales  to  the  Export  Markets; 
and 

(g)  Information  about  the  FCE's  or  its 
Members'  export  operations,  including 
sales  and  distribution  networks 
established  by  the  FCE  or  its  Members 
in  the  Export  Markets,  and  prior  export 
sales  by  Members,  including  export 
price  information. 

Each  Member  will  independently 
determine  the  quantity  ofthe  Products 
that  it  will  make  available  for  direct  sale 
into  the  Export  Markets.  Members  will 
be  responsible  for  advising  the  FCE  in 
a  timely  manner  regarding  the  Products 
to  be  made  available  for  export,  and  the 
quantities  and  time  periods  in  which 
they  will  be  made  available. 


Dated:  November  28. 1994. 

W.  Dawn  Busby, 

Director.  Office  of  Export  Trading  Company 
Affairs. 

(PR  Doc.  94-29634  Filed  12-1-^;  8:45  ami 
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Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an 
amended  Export  Trade  Certificate  of 
Review,  Application  No.  88-6 A017. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
the  Construction  Industry 
Manufacturers  Association  ("CIMA")  on 
November  21, 1994.  Notice  ofthe 
original  Certificate  was  published  in  the 
Federal  Register  on  June  12. 1989  (54 
FR  24932). 

FOR  FURTHER  INFORMATION  CONTACT:  \V. 
Dawn  Busby,  Director.  Office  of  Export 
Trading  Company  Afiiairs,  International 
Trade  Administration.  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  III  are  found  at  15  CFR  Part  325 
(1993). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6fb),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in 
the  Federal  Register.  Under  Section 
305(a)  ofthe  Act  and  15  CFR  325.11(a). 
any  person  aggrieved  by  the  Secretar>''s 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  ofthe 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate  - 

Export  Trade  Certificate  of  Review 
No.  88-6A017  was  issued  to 
Construction  Industry  Manufacturers 
Association  on  May  26. 1989.  (54  24932. 
June  12. 1989).  and  previously  amended 
on  April  4. 1990  (55  FR  14100.  April  16. 
1990);  January  3. 1991  (56  FR  843. 
January  9. 1991);  December  11. 1991  (56 
FR  65467,  December  17, 1991);  and 
October  21. 1992  (57  FR  48788,  October 
28. 1992). 

CIMA's  Export  Trade  Certificate  of 
Review  has  been  amended  to:  1.  Add 
the  following  company  as  a  new 
"Member"  ofthe  Certificate  within  the 
meaning  of  §  325.21  ofthe  Regulations 
(15  CFR  325.2(1)):  American  Crane 


Corporation.  Wilmington.  North 
Carolina. 

2.  Delete  ScanRoad.  Incorporated. 
Waco,  Texas,  as  a  "Member  "  ofthe 
Certificate. 

A  copy  Of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4102.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 

Dated:  November  29. 1994. 
W.  Dawn  Busby. 

Director,  Office  of  Export  Trading  Company 
Affairs. 

IFR  Doa  94-29728  Filed  12-1-94;  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  920944-2302;  1.0. 112194q 

Limited  Access  Management  of 
Federal  Rsheries  In  and  Off  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Allocation  of  Community 
Development  Quota  percentages  of 
sablefish  fixed  gear  allocation  and  the 
halibut  quota  to  approved  Community 
Development  Plan  applicants  for  the 
years  1995-97. 

summary:  NMFS  announces  the 
approval  of  Community  Development 
Plans  (CDPs)  for  the  1995-97  halibut 
and  sablefish  Community  Development 
Quota  (CDQ)  program  in  the  Bering  Sea 
and  Aleutian  Islands  management  areas, 
as  recommended  by  the  Governor  for 
the  State  of  Alaska  (Governor).  This 
action  is  necessary  to  notify-  interested 
persons  of  the  decision  of  the  Secretary 
of  Commerce  (Secretarv')  that  these 
CDPs  are  approved. 
EFFECTIVE  DATE:  March  1. 1995. 
ADDRESSES:  Copies  of  the  findings  made 
by  the  Secretary  in  approving  the 
Governor's  recommendations  may  be 
obtained  from  the  Alaska  Region. 
National  Marine  Fisheries  Service.  P.O. 
Box  21668.  Juneau.  AK  99802  (Attn: 
Lori  Gravel). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Bei^.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
halibut  and  sablefish  Community 
Development  Quota  (CDQ)  program  in 
the  Bering  Sea  and  Aleutian  Islands 
management  areas  was  developed  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  as  Amendment  15  to 
the  Fishery  Management  Plan  (FMP)  for 
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the  Groundfish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  Area, 
Amendment  20  to  the  FMP  for 
Groundfish  of  the  Gulf  of  Alaska,  and  a 
regulatory  amendment  affecting  the 
finery  tot  Pacific  halibut  under  the 
Intemational  Pacific  Halibut 
Commission  (IPHC)  in  and  off  the  State 
of  Alaska  and  approved  by  the  Secretary 
(58  FR  59375,  rOovonber  9, 1993). 

Seven  CDQ  groups,  representing 
eligible  western  Alaska  communities 
submitted  eight  Community 
Development  Plan  (CDP)  applications 
requesting  allocations  of  the  available 
sablefish  and  halibut  reserve  pursuant 
to  regulations  at  50  CFR  part  676. 
Amounts  of  the  sablefish  and  halibut 
^reserve  are  calculated  using  the 
following  percentages  times  the 
appropriate  annual  halibut  or  sablefish 
quotas: 

For  halibut, 

(1)  In  IPHC  regulatory  area  4B,  20 
percent; 

(2)  In  IPHC  regulatory  area  4C,  50 
percent; 

(3)  In  IPHC  regulatory  area  4D,  30 
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fere  ent;  and 
In  FHC  regulatory  area  4E,  100 
pen  ent. 

For  sa  >lefish,  20  percent  of  the  fixed 
gear  alia  :ation  of  s^lefish  in  each 
Bering  S  i&  (BS)  and  Aleutian  Islands 
(AI)  subi  rea,  as  provided  under  50  CFR 
675.24(t  . 

As  ret  lired  by  §  676.24(e)  and  by 
state  reg  ilations  at  Title  6  Alaska 
Adminij  trative  Code  93.  the  Governor 
held  a  p  iblic  hearing  on  September  7, 
1994,  to  receive  comments  on  CDQ 
applications  and  CDPs.  The  Governor 
made  available  for  public  review  all 
State  of  Alaska  materials  pertinent  to 
the  hearing  at  the  time  the  hearing  was 
announced. 

The  Gt>vemor  consulted  the  Council 
concerning  the  CDP  recommendations 
during  tte  Council's  September  27- 
OctoberS,  1994  meeting.  Copies  of  the 
CDP  exsutive  siunmaries,  summary 
shoets,  aid  the  Governor's 
recommended  allocations  were 
reviewed  by  the  Council,  which  then 
unanictii  msly  concurred  with  the 
Govemc  r's  recommendations.  The 


seven  CDQ  groups  and  the  Governor's 
recommended  proporticms  of  available 
halibut  and  sabl^sh  to  each  group  are 
summarized  in  the  attached  t^le  below. 

Upon  receiving  the  Governor's 
reconunendations  on  October  7, 1994, 
the  Secretary  commenced  a  review  of 
the  record  to  determine  whether  the 
commimity  eUgibility  criteria  and  the 
evaluation  criteria  set  forth  in 
regulations  implementing  the  CDQ 
program  have  been  met.  The  Secretary 
'  has  found  that  the  Governor's 
recommendations  for  CDPs  are 
consistent  with  the  community 
eligibility  conditions  and  evaluation 
criteria  and  other  applicable  law. 

As  required  by  §  676.24(e)(1),  the 
Secretary  publishes  this  notice  of  the 
approval  of  the  Governor's 
recommendations,  including  the 
percentages  of  the  CDQ  fixed  gear 
allocation  and  the  halibut  quota 
allocated  to  each  approved  CDP  (see 
table  below),  and  announces  the 
availability  of  the  Secretary's  findings 
regarding  this  decision  (see  ADDRESSES). 


Summary  of  the  State  of  Alaska  Governoi  t's  Recommended  PeI 

BLEFISH  TO  EACH  OF  SEVEN  COMMUNITY  0  EVELOPMENT  QUOTA  GR^ 

Commission  (IPHC)  Regulatory  Areas  a  id  Bering  Sea/Aleutu 


CDQ  group 


Atka  Fishermen's  Association  

Bristol  Bay  Economic  Development  Cofp. 

Coastal  Villages  Fishing  Coopefative  

Notion  Sound  Economic  Developnient  Corporation 

Pribtiof  Island  Fishermen _ 

YiAon  Delta  Fisheries  Development  Association  

Aleutian  PribHof  Islands  Comrnunity  Deveiopment  Asso- 
ciation   „ „ 

Total „ 


Dated:  November  2S.  1994. 
Gary  Matlock. 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 
(FR  Doc.  94-29640  Filed  12-01-94;  8:45  ami 
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p.D.  112594q 

New  England  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administraticm  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  2-day  public  meeting  on 


AGES  (%)  OF  Available  Halibut  and  Sa- 
ps Among  International  Pacific  Halibut 
Islands  Management  Areas 


HaKbut  IPHC  area 


4B 


100 
0 
0 
0 
0 
0 


100 


4C 


0 
0 

0 

0 

100 

0 


100 


4D 


0 
23 
24 
20 

0 
33 


100 


4E 


0 
30 
70 
0 
0 
0 


100 


Sabiefish 


BS 


0 
0 
0 

25 
0 

75 


100 


AI 


0 
25 
25 
30 

0 
10 

10 


100 


Decemt  er  7-8, 1994,  to  consider  actions 
affectin  ;  the  New  England  fisheries  in 
the  exc  iisive  economic  zone. 

The  i^eeting  will  be  held  at  the  King's 
Grant  Iiln,  Route  128  and  Trask  Lane, 
DanverS.  MA  01923;  telephone:  (508) 
774-68i0.  The  meeting  will  begin  on 
Decemoer  7,  at  10:00  a.m.  and  on 
Decemoer  8,  at  8:30  a.m. 

The  Council  meeting  on  December  7 
Mill  begin  with  a  report  from  the 
Interspecies  Committee.  Subjects 
scheduled  for  discussion  include  a 
review  of  consolidation  alternatives  and 
the  potintial  use  of  Special  Management 
Areas  im  the  context  of  several  proposals 
before  me  Council,  involving 
aquacujture  or  similar  projects. 

The  Lobster  Committee  will  report  in 
the  afte  -noon  on  the  management 
propose  Is  forwarded  by  the  Council's 


Effort  Management  Teams.  In  addition, 
it  will  discuss  any  recommendations 
concerning  a  change  in  the 
qualifications  for  limited  access  permits. 
There  will  be  an  update  on  the  outcome 
of  the  recent  International  Commission 
for  the  Conservation  of  Atlantic  Tunas 
Advisory  Conunittee  meeting.  This  will 
be  followed  by  a  recommendation  from 
the  Monkfish  Committee  to  approve  a 
control  date  for  the  limited  access 
monkfish  fishery. 

On  December  8,  the  Groundfish 
Committee  will  review  the  results  of 
Committee  discussions  about  the  use  of 
time  and  area  closures  to  address  the 
decline  of  key  groundfish  stocks  and 
about  the  timetable  for  Amendment  #7 
to  the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  During  the 
afternoon  session,  the  Sea  Scallop 
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Committee  will  reconunend  initiation  of 
the  scoping  process  in  preparation  for  a 
possible  plan  amendment  to  address 
consolidation  in  the  scallop  fishery.  The 
day  Mill  conclude  with  reports  bom  the 
Counfil  Chairman  and  Vice  Chairman, 
Council  Executive  Director,  NMFS 
Regional  Director,  Northeast  Fisheries 
Science  Center  liaison.  Mid- Atlantic 
Fishery  Management  Council  liaison, 
and  Coast  Guard. 

Abbreviated  Rulemaking  Action — 
Northeast  Multispecies 

The  Council  will  consider  final  action 
on  an  adjustment  to  the  Multispecies 
FMP  under  the  framework  for 
abbreviated  rulemaking  contained  in  50 
CFR  651.40.  The  Council  will  accept 
comments  on  a  framework  adjustment 
that  would  exempt  from  the  permit- 
splitting  prohibition  those  vessels 
subject  to  having  multispecies  permits 
cancelled  that  were  acquired  prior  to  the 
implementation  date  of  Amendment  #5. 
This  measure  would  retain  the  permit- 
splitting  prohibition  from  being 
implemented  retroactively.  This  would 
be  the  second  and  final  Council  meeting 
under  the  process  for  framework 
adjustments.  If  the  Regional  Director  for 
the  Northeast  Region  concurs  with  the 
Council's  recommendation,  NMFS  will 
publish  them  as  a  final  rule  in  the 
Federal  Register. 

Abbreviated  Rulemaking  Action — 
Atlantic  Sea  Scallops 

The  Council  will  consider  initial 
action  on  two  adjustments  to  the  Sea 
Scallop  FMP  imder  the  framework  for 
abbreviated  rulemaking  contained  in  59 
CFR  650.40.  The  Council  will  accept 
comments  on  a  framework  adjustment 
that  would  eNlend  indefinitely  the 
maximimi  «ew  size  limit  of  seven 
people  for  sea  scallop  vessels.  The 
purpose  of  the  measiue  is  to  supplement 
other  efforts  to  reduce  the  catch  of  small 
scallops  and  protect  aggregations  of 
small  scallops  in  the  Mid- Atlantic 
region. 

The  second  framework  adjustment 
would  prohibit  any  limited-access 
scallop  vessel  from  fishing  with  nets, 
unless  the  vessel  has  not  used  a  scallop 
dredge  since  1987,  and  also  prohibit  the 
use  of  twine  tops.  Tlie  intended  effect  is 
to  prevent  scallop  dredge  vessels  from 
using  nets  to  catch  sea  scallops. 

The  Council  meeting  will  conclude 
after  a  discussion  about  the  structure  of 
the  effective  use  of  advisory  committees. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall.  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906;  telephone:  (617)  231-0422. 


SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiUary  aids  should  be  directed  to 
Douglas  G.  Marshall  at  (617)  231-0422, 
at  least  5  days  prior  to  the  meeting  date. 

Dated:  November  28, 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  94-29661  Filed  12-1-94;  8:45  ami 
BIUING  CODE  3S1»-22-F 


p.D.112394q 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Ck^anic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Issuance  of  Modification  3  to 
Scientific  Research  Permit  818  (P211C). 

On  September  8, 1994,  an  application 
was  filed  by  the  Oregon  Department  of 
Fish  and  Wildlife  (ODFW)  for  a 
Modification  to  their  scientific  research 
Permit  818.  ODFW  requested  an 
increase  in  the  number  of  their 
authorized  take  of  endangered  Snake 
River  spring/summer  chinook  salmon 
{Oncorbynchus  tshawytscha),  for  the 
period  1994-95  only,  as  authorized  by 
the  Endangered  Species  Act  of  1973 
(ESA)  (16  U.S.C.  1531-1543)  and  the 
NMFS  regulations  governing  listed  fish 
and  wildlife  permits  (50  CFR  part*  217- 
222).  ODFW  requested  an  increase  in 
the  take  of  listed  fish,  because  an 
unexpectedly  high  production  of 
juveniles  in  1994,  partially  attributed  to 
recent  progeny  production  fit>m  listed 
Rapid  River  Hatchery  adults  passed 
above  the  hatchtery  to  spawn,  is 
resulting  in  greater  capture  numbers  and 
associated  indirect  mortaUty.  The 
juvenile  salmon's  larger  than  expected 
escapement  in  the  spring  of  1995  allows 
ODFW  to  increase  the  sample  size  for 
their  research. 

Notice  is  hereby  given  that  on 
November  16, 1994,  as  authorized  by 
the  provisions  of  the  ESA,  NMFS  issued 
Modification  3  to  Permit  818  for  the 
above  taking,  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith;  (2)  vnll  not  operate  to  the 
disadvantage  of  the  listed  species  which 
is  the  subject  of  this  permit;  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  This  permit  was  also  issued  in 


accordance  with  and  is  subject  to  paitp 
21 7-222  of  Title  50  CFR,  the  NMFS 
regulations  governing  listed  species 
permits.  • 

The  application,  permit,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices,  by  appointment: 

Office  of  Protected  Resources,  NMFS. 
NOAA,  1315  East-West  Highway.  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division,  NMFS.  NOAA,  525 
North  East  Oregon  St,  Suite  500, 
Portland,  OR  97232  (503-230-5400). 

Dated:  November  29. 1994. 
Patricia  A.  Montanio, 
Acting  Deputy  Director.  Office  of  Protected 
Resources,  National  Marirte  Fisheries  Service. 
(FR  Doc.  94-29700  Filed  12-1-94;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establlshmeflt  of  a  New  Export  Visa 
Arrangement  for  Certain  Cotton,  Wool, 
Man-Made  Fit>er,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Qatar 

November  28, 1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
export  visa  requirements. 

EFFECTIVE  DATE:  January  1,  1995. 
FOR  FURTHER  MFOBMATION  CONTACT: 
Jennifer  Tallarico,  Internationa]  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202) 482-4212. 

SUPPI.BMENTARY  INFORMATION: 

Authority:  Executive  Drier  11651  of  March 
3.  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  Governments  of  the  United  States 
and  Qatar  reached  agreement,  effected 
by  exchange  of  notes  dated  September 
20. 1993  and  June  8, 1994,  to  estabUsh 
an  export  visa  arrangement  for  certain 
cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or 
manufactured  in  Qatar  and  exported 
from  Qatar  on  dnd  after  January  1, 1995. 
Goods  exported  during  the  period 
January  1, 1995  through  January'  31, 
1995  shall  not  be  denied  entry  for  lack 
of  a  visa.  Goods  exported  after  January 
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31, 1995  must  be  accompanied  by  an 
appropriate  export  visa. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993). 

A  facsimile  of  the  visa  stamp  for  the 
Government  of  the  State  of  Qatar  is  on 
file  at  the  U.S.  Department  of 
Commerce,  Office  of  Textiles  and 
Apparel,  14th  and  Constitution  Avenue, 
NW.,  room  3104,  Washington,  DC. 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the 
United  States  for  consumption,  or 
withdrawn  firom  warehouse  for 
consumption,  will  meet  the  visa 
requirements  set  forth  in  the  letter 
pubUshed  below  to  the  Commissioner  of 
Customs. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Cdmmittee  for  the  Implementation  of  Textile 
Agrasments 

November  28, 1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  and  the 
Airangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  December  9, 
1993;  pursuant  to  the  Export  Visa 
Arrangement,  effected  by  exchange  of  notes 
dated  September  20,  1993  and  June  8, 1994, 
between  the  Governments  of  the  United 
States  and  Qatar;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1, 1995, 
entry  into  the  Customs  territory  of  the  United 
States  (i.e..  the  50  states,  the  District  of 
Columbia  and  the  Conunonwealth  of  Puerto 
Rico)  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
Categories  200-239,  300-369,  400-^69,  600- 
670  and  80O-699,  including  part  categories 
and  merged  categories  338/339/638/639, 
produced  or  manufactured  in  Qatar  and 
exported  from  Qatar  on  and  after  Januarj'  1, 
1995  for  which  the  Government  of  Qatar  has 
not  issued  an  appropriate  export  visa  fully 
described  below.  Should  additional 
categories,  merged  categories  or  part 
categories  be  added  to  the  bilateral 
agreement,  the  entire  category(s)  or  part 
category(s)  shall  be  included  in  the  coverage 
of  this  arrangement  on  an  agreed  effective 
date.  Goods  exported  during  the  period 
January  1, 1995  through  January  31. 1995 
shall  not  be  denied  entry  for  lack  of  a  visa. 
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A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textile 
products^  A  circular  stamped  marking  in  blue 
ink  will  appear  on  the  boat  of  the  original 
commerdial  invoice.  The  original  visa  shall 
not  be  stuped  on  duplicate  copies  of  the 
invoice.  The  original  invoice  with  the 
original  visa  stamp  will  be  required  to  enter 
the  shipment  into  the  United  States. 
Duplicates  of  the  invoice  and/or  visa  may  not 
be  used  %a  this  purpose. 

Each  visa  stamp  shall  include  the 
following  information: 

1.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginnin|  with  one  numerical  digit  for  the 
last  digit  jpf  the  year  of  export,  followed  by 
the  two  oiaracter  alpha  country  code 
specified  by  the  International  Organization 
for  Stancmrdization  (ISO)(the  code  for  Qatar 
is  "QA")J  and  a  six  digit  numerical  serial 
number  ipentifying  the  shipment;  e.g., 
5QA1 23456. 

2.  The  pate  of  issuance.  The  date  of 
issuance  khall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  lignature  of  the  issuing  official. 

4.  The  ;orrect  category(s),  merged 
category( ;),  part  category(s),  quantity(s)  and 
unit(s)  oi  quantity  in  the  shipment  as  set 
forth  in  t  le  U.S.  Department  of  Commerce 
Correlatiin  (e.g.,  "Cat.  340-510  DOZ"). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Merged  category  quota 
merchaniise  may  be  accompanied  by  either 
the  apprc  priate  merged  category  visa  or  the 
correct  a  tegory  visa  cbrresponding  to  the 
actual  sh  pment  (e.g..  Categories  347/348 
may  be  v  saed  as  347/348  or  if  the  shipment 
consists !  [)lely  of  347  merchandise,  the 
shipment  may  be  visaed  as  "Cat.  347,"  but 
not  as  "C  It.  348"). 

U.S.  Ci  stoms  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  i  ate  of  issuance,  signature,  category, 
quantity  « ir  units  of  quantity  are  missing, 
incorrect  or  illegible,  or  have  been  crossed 
out  or  alt  ired  in  any  way.  If  the  quantity 
indicatec  on  the  visa  is  less  than  that  of  the 
shipment  entry  shall  not  be  permitted.  If  the 
quantity  ndicated  on  the  visa  is  more  than 
that  of  thi  shipment,  entry  shall  be  permitted 
and  only  he  amount  entered  shall  be  charged 
to  any  ap  >licable  quota. 

The  CO)  nplete  name  and  address  of  a 
company  actually  involved  in  the 
manufact  aring  process  of  the  textile  product 
covered  t  y  the  visa  shall  be  provided  on  the 
textile  vii  a  document. 

If  the  V  sa  is  not  acceptable  then  a  new  visa 
must  be  c  stained  from  the  Goveriunent  of 
Qatar,  or  i  visa  waiver  may  be  issued  by  the 
U.S.  Depj  rtment  of  Commerce  at  the  request 
of  the  Goi  ernment  of  Qatar,  and  presented  to 
the  U.S.  C  iUStoms  Service  before  any  portion 
of  Ihe  shi  )ment  will  be  released.  The  waiver", 
if  used,  oi  ily  waives  the  requirement  to 
present  a  irisa  with  the  shipment.  It  does  not 
waive  the  quota  requirement. 

If  impo  t  quotas  are  in  force,  U.S.  Customs 
Service  si  all  charge  only  the  actual  quantity 
in  the  shi  >ment  to  the  correct  category  limit. 
If  a  shipn  ent  from  Qatar  has  been  allowed 
entry  intc  the  commerce  of  the  United  States 
with  eith(  r  an  incorrect  visa  or  no  visa,  and 
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redelivery  is  requested  but  cannot  be  made, 
U.S.  Customs  shall  charge  the  shipment  to 
the  correct  category  limit  whether  or  not  a 
replacement  visa  or  visa  waiver  is  provided. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 
sample  shipments  valued  at  U.S.S250  or  less, 
do  not  require  a  visa  for  entry. 

A  facsimile  of  the  visa  stamp  is  enclosed 
with  this  letter. 

The  actions  taken  concerning  the 
Goveriunent  of  Qatar  with  respect  to  imports 
of  textiles  and  textile  products  in  the 
foregoing  categories  have  been  determined  by 
the  Committee  for  the  Implementation  of 
Textile  Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the 
rulemaking  provisions  of  5  U.S.C.  553(a)(1). 
This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  94-29726  Filed  12-1-94;  8:45  am] 
BiLLINQ  CODE  3S10-DR-f 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled.  ^— 

ACTION:  Additions  to  the  Procurement 
List. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  January  2. 1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  July  1. 
22,  August  12,  September  2,  23  and 
October  14, 1994,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  pubUshed  notices 
(59  F.R.  33958,  37465, 41434,  45666. 
48864  and  52145)  of  proposed  additions 
to  the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capabihty  of  qualified 
nonprofit  agencies  to  provide  the 
commodities  and  services,  fair  market 
price,  and  impact  of  the  additions  on 
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the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Covermnent  under  41  U.S.C. 
46-4BC  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  vtriU 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were:  1.  The  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other  ■ 
than  the  small  organizations  that  will 
furnish  the  service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  c(»nmodities  and 
services. 

3.  TTie  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  serv  ices  to  the 
Government. 

4.  There  are  no  knowrn  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 

CommDdilias 

Box.  Storage,  Magnetic  Tape. 

8115-0O-432-6729, 

8115-00-432-6730. 
Nape  Strap. 

8475-01-142-5648. 

Services 

lanitorial/Custodiai, 

Eastman  L^ko. 

Madera  County.  California. 
|anitorial/Custodi.il  at  the  following  Hilo. 

Hawaii  locations:  Federal  Building  ft  U.S. 

Post  OfBce,  154  Waianueiiue  Ave..  U.S. 

Customs  Warehouse.  29  Kuhio  Street. 

Storage,  Repackaging  and  Distribution  of 
Lighting  Supplies, 
Defense  General  Supply  Center. 
Richmond,  Virginia. 
Switchboard  Operation. 
Department  of  Veterans  Affairs  Medical 

Center. 
Houston,  Texas. 

This  ailrtion  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

irR  Doc.  94-29671  Filed  12-1-94;  8:45  am| 
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Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  BUnd  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  2, 1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crj'stal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPl£MENTARY  INFORMATION:  This 
notice  is  published  piusuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were:  1.  The  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  commodities  and  services  to 
the  Government. 

2.  The  action  does  not  appearlo  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Conimenteis  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 


The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  list  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Cleaner,  Germicidal 

684O-0O-N1B-0007  (Trigger  SpiavJ 

6840-00-NIB-0008  (Aerosol) 

NPA:  Lighthouse  for  the  Blind.  St.  Louis. 

Missouri 
T.'ousers.  Combat 
8415-01-084-1705  thru  -1718 
8415-01-084-1016 
8415-01-084-1017 
8415-01-134-3193  thiu  -3197 
8415-01-NSH-0151  thru  -0192  (Type  VI 

and  VII) 
(150.000  pairs  annually) 
NP.\  Goodwill  industries  of  Atlanta.  Inc.. 

Atlanta.  Georgia.  Goodwill  Industries  of 

South  Florida.  Inc.  (Type  VI  only) 

Miami.  Florida. 

Services 

Grounds  Maintenance 

Department  of  Energy 

19901  Germantown  Road 

Germantown.  Maryland 

NPA:  Melwood  Horticultural  Training 
Center.  Upper  Marlboro,  Maryland 
Medical  Transcription 

Department  of  Veterans  Affairs  Medical 
Center 

Brockton,  Massachusetts 

NPA:  Ferguson  Industries  for  the  Blind 
Cambridge,  Massachusetts 
Beverly  L,  Milkman, 
Executive  Director. 
(FR  Doc  94-29672  Filed  12-1-94;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Sutxnitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 
Title:  Permit  Application  Procedures 

Evaluation.  Galveston  District  Corps 

of  Engineers 
Type  of  Request:  New  collection 
Number  of  Respondents:  1 ,000 
Responses  per  Respondent:  1 
Annual  Responses:  1.000 
Average  Burden  per  Response:  10 

minutes 
Annual  Burden  Hours:  1 70 
Needs  and  Uses:  This  survey  is  being 

conducted  to  comply  with  National 

Environmental  PoUcy  Act  mandates. 
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as  well  as  National  Performance 
Review  initiatives,  to  streamline 
government  paperwork  and  reduce 
burdens  on  the  general  public.  The 
information  collected  hereby  will  be 
utilized  to  asses  our  performance, 
effectiveness,  and  customer 
satisfaction,  and  to  facilitate  the 
streamlining,  and  lessen  the  applicant 
burden,  of  permit  procedures 

Affected  Public:  Individuals  or 
households;  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Federal  Agencies  or  employees; 
Non-profit  institutions,  and  Small 
businesses  or  organizations 

Frequency:  On  occasion. 

Respondent's  Obhgation:  Voluntary 

OMB  Desk  Officer:  Mr.  Matthew 
Mitchell 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Mitchell  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DqD,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce 

Written  requests  for  copies  of  the 
information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202- 
4302. 

Dated:  November  28, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  94-29621  Filed  12-1-94;  8:45  am) 
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Public  Infonnation  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title:  Applicable  Form;  and  OMB 
Control  Number:  Offered  Candidate 
Procedures;  USMA  Forms  2-66,  5- 
515,  5-516,  5-519,  5-489,  5-490,  5- 
499.  6-154,  8-2,  534.  847,  and  FL  689; 
OMB  Control  Number  0702-0062. 
Type  of  Request:  Reinstatement. 
Number  of  Respondents:  14,200. 
Responses  per  Respondent:  1. 
Annual  Responses:  14,200^ 
Average  Burden  per  Response:  5 
minutes. 


Annual  Burden  Hours:  1,183. 

Needs  $nd  Uses:  Candidates  which  have 
beenjoffered  admission  to  the  U.S. 
Milit  uy  Academy  provide  certain 
pers(  nal,  evaluation,  and 
admmistrative  information  in 
responding  to  this  information 
colle  lion.  The  information  collected 
herel  y,  enables  the  West  Point 
admi  »ions  committee  to  make  final 
admi  >sion  determinations  regarding 
appli  :ants.  It  is  also  utilized  by  West 
Point 's  Office  of  Institutional 
Resei  rch  for  correlation  with  success 
in  gn  duating,  and  in  subsequent 
miUti  iry  careers. 

Affecte  i  Public:  Individuals  or 
housi  holds. 

Frequei  \cy:  On  occasion. 

Respon  dent's  Obligation:  Requiied  to 
obtaip  or  retain  a  benefit. 

OMB  D^sk  Officer:  Mr.  Edward  C. 
Spriiiger.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mn  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  Di  )D,  Room  10236,  New  Executive 
Offio  I  Building,  Washington,  DC 
2050  1. 

DOD  C  iarance  Officer:  Mr.  William 
Pearc  b.  Written  requests  for  copies  of 
the  ii  formation  collection  proposal 
shou  d  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR ,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202- 
4302. 


Dated 
Patricia 

Alternat  ^ 
Officer. 
[FRDoc. 
BILUNO 


November  29, 1994. 

L.  Toppings, 

OSD  Federal  Register  Liaison 
I  department  of  Defense. 

94-29680  Filed  12-1-94:  8:45  ami 
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AGENCYJ  Department  of  Defense, 
Advanc  ;d  Research  Projects  Agency. 
ACTION:  SJotice  of  public  hearing  on  draft 
environpiental  impact  statement. 


SUMMAR  f:  The  Advanced  Research 
Projects  Agency  (ARPA),  in  cooperation 
with  th(  National  Marine  Fisheries 
Service  [NMFS).  and  the  University  of 
Califorr  ia,  San  Diego  (UCSD)  as  the 
state  lea  d  agency,  will  hold  a  public 
hearing  on  a  draft  environmental  impact 
stateme  it/environmental  impact  report 
EIS/EIR  for  the  California  Acoustic 
Thermo  netry  of  Ocean  Climate  (ATOC) 
Project  (  nd  its  associated  Marine 
Mamma  I  Research  Program. 
DATES:  ■  he  public  hearing  will  take 
place  ot  January  6, 1995  at  5:30  PM, 
and  the  Santa  Cruz  Civic  Auditorium, 


UMI 


307  Church  Street,  Santa  Cniz, 
California. 

ADDRESSES:  For  a  copy  of  the  Draft  EIS/ 
EIR,  contact  Marilyn  E.  Cox,  Campus 
Planning  Office,  0006,  9500  Oilman 
Drive,  University  of  CaUfomia,  San' 
Diego,  La  JoUa,  CA  92093.  Telephone 
(619)  534-3860. 

FOR  FURTHER  INFORMATION  CONTACT: 

All  non-government  organizations  and 
scientists  who  wish  to  present  prepared 
testimony  should  contact  Ms.  Marilyn  E. 
Cox  at  the  address  given  above  at  least 
48  hours  in  advance  of  the  hearing  so 
that  a  general  agenda  can  be  prepared. 
People  who  are  deaf  or  hearing  impaired 
may  place  call  through  the  California 
Relay  Service  at  1-800  735-2922.  A 
written  copy  of  each  testimony  to  be 
presented  is  requested  on  the  day  of  the 
hearing.  It  is  advised  to  use  slides  or 
overheads  only  if  absolutely  necessary 
during  presentations,  and  copies  of  any 
slides  or  overheads  are  requested  to  be 
made  available  to  Ms.  Cox  on  the  day 
of  the  hearing. 

Other  people  who  are  interested  in 
making  a  statement  at  this  hearing 
should  bring  a  written  copy  of  the 
statement  to  the  hearing,  and  will  be 
given  an  opportunity  to  make  such 
statements  following  the  prepared 
testimonies.  Anyone  who  needs 
additional  information  or  requires 
special  accommodations  to  attend  the 
public  hearing  should  contact  the 
person  named  above  at  least  7  days  in 
advance  of  the  hearing.  Comments  on 
the  Draft  EIS/EIR  will  be  accepted  until 
January  17, 1995, 

SUPPLEMENTARY  INFORMATION:  On  May  3, 
1994  notice  was  pubUshed  in  the 
Federal  Register  (49  FR  22822)  that  the 
ARPA,  in  cooperation  with  the  NMFS, 
intended  to  prepare  an  EIS,  pursuant  to 
the  National  Environmental  Policy  Act 
(NEPA).  on  an  application  for  a 
scientific  research  permit  to  allow 
harassment  of  marine  mammals  and  sea 
turtles  by  a  low  frequency  sound  source 
associated  with  the  ATOC  program  in 
California  waters,  and  to  monitor  the 
effects  thereof.  The  ATOC  project  is  a 
basin  scale  research  effort  to  determine 
long-term  ocean  climate  changes  by 
using  acoustic  sound  paths  in  the  sea's 
deep  "sound  channel"  to  precisely 
measure  average  ocean  temperatvues.  A 
two-year  research  program  is  proposed 
to  be  carried  out  to  study  any  potential 
effects  of  the  ATOC  sound 
transmissions  on  marine  mammals  and 
sea  turtles.  Two  soimd  sources  are 
currently  proposed;  one  offshore 
California  near  Point  Sur  (which  is  the 
subject  of  this  Draft  EIS/EIR)  and  the 
other  off  the  north  shore  of  Kauai, 
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Hawaii  (the  subject  of  a  separate  draft 
EIS). 

Dated:  November  28, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  94-29620  Filed  12-1-94;  8:45  aih] 

Office  of  the  Secretary 

Gart>age  Discharges  From  Navy  Ships 
in  MARPOL  Annex  V  Special  Areas 

AGENCY:  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  Under  Section  1003  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1994,  Public  Law  103-160, 
the  Secretary  of  Defense  must  report 
annually  in  years  1994  through  2000  on 
the  amount  and  nature  of  garbage 
discharges  bom  Navy  ships  operating  in 
special  areas,  when  such  discharges  are 
not  otherwise  authorized  under  Annex 
V  of  the  International  Convention  on  the 
Prevention  of  Pollution  from  Ships 
(MARPOL).  This  notice  is  published  to 
comply  with  the  act  and  is  the  first 
annual  report. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Louis  Maiuri,  Office  of  the  Chief  of 
Naval  Operations  Environmental 
Protection,  Safety  and  Occupational 
Headth  Division,  Crystal  Plaza  #5  Room 
678,  2211  Jefferson  Davis  Midway, 
Arlington.  Virginia,  22244-5108,  703- 
602-2562. 

SUPPLEMENTARY  INFORMATION:  The 
International  Convention  on  the 
Prevention  of  Pollution  from  ships 
(MARPOL),  1973,  as  amended  by  the 
MARPOL  Protocol  of  1978,  protects  the 
ocean  environment  by  prohibiting  some 
discharges  altogether,  restricting  other 
discharges  to  particular  distances  from 
land,  and  establishing  "special  areas" 
within  which  additional  discharge 
limitations  apply.  Special  areas  are 
particular  bodies  of  water  which, 
because  of  their  oceanographic 
characteristics  and  ecological 
significance,  require  protective 
measures  more  strict  than  other  areas  of 
the  ocean.  Within  special  areas  that  are 
in  effect  internationally,  except  under 
emergency  circumstances  the  only 
authorized  garbage  discharge  from 
vessels  is  food  waste.  At  present,  three 
special  areas  are  in  effect:  the  North  Sea, 
the  Baltic  Sea,  and  the  Antarctic  Region. 

Section  1003  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
Public  Law  103-160. 107  Stat.  1745. 
established  deadlines  for  compliance  by 
U.S.  Navy  ships  with  the  Annex  V 
special  area  requirements.  Surface  ships 


must  comply  with  the  special  area 
requirements  by  December  31st  of  the 
year  2000.  Submarines  must  comply 
with  the  special  area  requirements  by 
December  31st  of  the  year  2008.  The  Act 
further  requires  the  Secretary  of  Defense 
to  report  in  the  Federal  Register  the 
amount  and  nature  of  Navy  ship 
discharges  in  special  areas,  not 
otherwise  authorized  imder  MARPOL 
Annex  V.  Such  reports  are  to  be 
submitted  on  October  1  of  the  years 
1994  through  2000. 

This  Federal  Register  notice  is  the 
first  of  the  required  annual  reports.  This 
report  covers  the  period  between 
November  30th  1993  (the  date  on  which 
the  National  Defense  Authorization  Act 
was  enacted),  and  July  31st  1994.  The 
end  date  of  July  31st  is  necessary  to 
allow  time  for  data  collection  and  report 
prepsuation.  Subsequent  yeair  reports 
will  cover  the  period  from  August  1st 
through  July  31st.  During  the  period  of 
November  30, 1993  through  July  31, 
1994,  there  were  no  garbage  discharges 
from  Navy  ships  into  MARPOL  Annex 
V  special  areas  that  were  not  authorized 
under  MARPOL  Annex  V.  . .  „  .  ^ 

Dated:  November  29. 1994.  nujNQ 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  94-29681  Filed  12-1-94;  8:45  am] 


Advanced  Research  Projects  Agency  and 
the  Military  Departments  in  planning 
and  managing  an  effective  research  and 
development  program  in  the  field  of 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accoitiance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C  App.  n  Section  10(d)(1988)),  it 
has  been  determined  that  this  Advisory 
Group  meeting  concerns  matters  listed 
in  5  U.S.C.  552b(c)(l)(1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  pubUc. 

Dated:  November  28, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc  94-29619  Filed  12-1-94;  8:45  am) 
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Department  of  the  Air  Force 
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Office  of  the  Secretary 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Derpartment  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 

summary:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATES:  The  meeting  vtrill  be  held  at 
0900,  Thursday,  December  15, 1994. 
ADDRESSES:  The  meeting  will  be  held  at 
Naval  Station  Treasure  Island,  Treasure 
Room,  Nimitz  Conference  Center,  San 
Francisco,  CA  94130. 
FOR  FURTHER  INFORMATION  CONTACT: 
Warner  Kramer,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  amd 
Technology,  to  the  Director  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E,  to  the  Director 


Privacy  Act  of  1974;  Notice  To  Add  a 
System  of  Records 

agency:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  to  add  a  system  of 

records. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  add  a  record  system 
to  its  inventory  of  systems  of  records 
notices  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  January  3, 
1995,  unless  comments  are  received  that 
wotild  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Assistant  Air  Force  Access  Programs 
Officer,  SAF/AAL\,  1610  Air  Force 
Pentagon,  Washington.  DC  20330-1610. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  697-3491  or  DSN 
227-3491. 

SUPPlfMENTARY  INFORMATION:  The 
complete  inventory  of  Department  of 
Air  Force  record  system  notices  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended,  have  been  published 
in  the  Federal  Register  and  are  available 
from  the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  S52a(r)  of  the 


61884 


Privacy  Act  was  submitted  on 
November  21, 1994,  to  the  Committee 
on  Govenmient  Operations  of  the  House 
of  Representatives,  the  Committee  on 
Govermnental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,"  dated  July  15. 1994  (59  FR 
37906.  July  25, 1994). 

Dated:  November  28. 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Offlcer.Department  of  Defense.  . 

P051  AF  JA  A 

SYSTEM  NAME: 

Judge  Advocate  General's  Professional 
Conduct  Files. 

SYSTEM  LOCATION: 

Office  of  the  Ethics  Administrator, 
Office  of  the  Air  Force  Judge  Advocate 
General,  1420  Air  Force  Pentagon, 
Washington,  DC  20330-1420; 

Army- Air  Force  Exchange  Service 
Headquarters,  General  Counsel.  P.O. 
Box  660202,  Dallas,  TX  75266-0202; 

Defense  Commissary  Agency 
Headquarters.  General  Coimsel, 
Building  Pi  1200,  Fort  Lee.  VA  23801; 
and 

Defense  Logistics  Agency,  Judge 
Advocate,  Alexandria,  VA  22310-6130. 

The  Judge  Advocate's  office  at 
headquarters  of  major  commands,  field 
operating  offices,  and  unified 
.  commands.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

cateqories  of  moiviouals  covered  by  the 
system: 

Judge  advocates  (active  duty,  reserve, 
or  guard),  civilian  attorneys  employed 
by  The  Judge  Advocate  General's 
department  and  civilian  attorneys 
subject  to  the  disciplinary  authority  of 
The  Judge  Advocate  General  who  have 
been  the  subject  of  a  complaint  related 
to  their  professional  conduct. 

CATEdOfHES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include,  but  are  not  limited 
to  complaints  with  substantiating 
documents;  letters/transcriptions  of 
complaints,  allegations  and  queries; 
letters  of  appointment;  reports  of 
reviews,  inquiries,  and  investigations 
with  supporting  attachments,  exhibits 
arid  photographs;  records  of  interviews; 
witness  statements;  recommendations; 
reports  of  legal  reviews  of  case  files; 
reports  of  Advisory  Committee  reviews; 
congressional  respon.ses;  memoranda; 


Federal  Register  /  Vol.  5'  ,  No.  231  /  Friday.  December  2,  1994  /  Notices 


letters  i  md  reports  of  findings  and 
actions  taken;  letters  to  complainants 
and  subjects  of  investigations;  letters  of 
rebuttaj  bom  subjects;  financial, 
person»el,  administrative,  adverse 
informs  tion,  and  technical  reports. 

AUTHOrn  Y  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U  5.C.  8037,  Judge  Advocate 
Genera  ,  Deputy  Judge  Advocate 
General:  Appointment  and  duties;  RCM 
109,  Minual  for  Courts-  Martial  1984. 

PURPOSE  S): 

To  as  list  The  Judge  Advocate  General 
in  the  evaluation,  management, 
administration  and  regulation  of  the 
dehver  of  legal  services  by  offices  and 
personn  el  under  his  jurisdiction. 

To  en  >ure  the  proper  qualifications 
for  the  I  ractice  of  law  are  met  and 
maintai  led  by  each  attorney  practicing 
under  tl  e  direct  or  indirect  supervision 
of  The  J  idge  Advocate  General. 

To  en  ;ure  licensing  agencies  of  the 
individi  al  states  (including  the  District 
of  Cofui  ibia)  and  the  various  courts  that 
licensee  Air  Force  attorneys  are  advised 
of  adver  se  determinations  documenting 
violations  of  the  rules  of  professional 
respons  jility  affecting  an  attorney's 
fitness  tl  ►  practice  law,  this  in  an  effort 
to  protect  the  Air  Force  and  the  general 
public  f^m  substandard  legal 
practitiotiers. 

To  rec  3rd  the  disposition  of  ethics 
complai  its  and  to  document  ethics 
violatior  s  and  corrective  action  taken. 

ROUTINE  l^ES  OF  RECORDS  MAHfTAINED  M  THE 
SYSTEM,  (INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPdSE  OF  SUCH  USES: 

In  adc  tion  to  those  disclosures      \ 
generall;  permitted  under  5  U.S.C. 
552a(b)  (  f  the  Privacy  Act,  these 
records,  )r  information  contained 
therein,  nay  specifically  be  disclosed 
outside  t  le  DoD  as  a  routine  use 
pursuani  to  5  U.S.C.  552a(b)(3)  as 
follows: 

To  fed  jral  and  state  agencies  or  bar 
associati  )ns  charged  with  licensing  and 
authorii  ng  attorneys  to  practice  law, 
and  to  v<  nous  courts  authorizing 
attorneys  to  practice  before  said  courts, 
in  order  i  o  protect  the  public  and  ensure 
the  prop<  r  administration  of  justice. 

To  cur  ent  and  potential 
govemmi  mtal  employers  during 
authorize  d  background  checks  to  assist 
their  effo  ts  to  protect  the  public  and 
ensure  th  >  proper  administration  of 
justice. 

The  Ai  Force  'Blanket  Routine  Uses' 
set  forth  i  t  the  beginning  of  the  Air 
Force's  ci  impilation  of  systems  of 
records  n  jtices  apply  to  this  system. 


UMI 


POUOES  AND  PRACTICCS  FOII  STORING, 
RETREVMG,  ACCESSMQ,  RETAiMNG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  in 
computer,  and  on  computer  output 

products. 

retrievability: 
Retrieved  by  name  of  individual. 

SAFEGUARDS: 

Records  are  accessed  by  person(s} 
responsible  for  servicing  the  reconl 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  property  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 
Computers  must  be  accessed  with  a 
password. 

retention  and  DISPOSAL: 

Retained  in  office  files  ior  three  (3) 
years  after  year  in  which  case  is  closed. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating 
or  burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  The  Judge  Advocate  General, 
Ethics  Administrator,  1420  Air  Force 
Pentagon.  Washington,  DC  20330-1420. 

notification  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Office  of 
The  Judge  Advocate  General,  Ethics 
Administrator,  1420  Air  Force  Pentagon, 
Washington,  DC  20330-1420. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Office  of  The  Judge  Advocate    " 
General,  Ethics  Administrator,  1420  Air 
Force  Pentagon,  Washington,  DC  20330- 
1420. 

contesting  RKORO  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  fi-om  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  received  frpm 
individuals;  federal,  state  and  local 
authorities;  other  Air  Force  records; 
state  bar  records;  law  enforcement 
records;  educational  records; 
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complainants;  inspectors;  witnesses  and 
subjects  of  inquiries. 

EXBimoNS  cuuMED  ran  THE  system: 
None. 

[PR  Doc.  94-29682  Filed  12-1-94;  8:45  am) 

WLLINQ  CODE  fWHIft  M  F 


Defense  Mapping  Agency 

Privacy  Act  of  1974;  Notice  To  Delete 
and  Amend  Record  Systems 

AGENCY:  Defense  Mapping  Agency, 
DOD. 

ACTION:  Notice  to  delete  and  amend 
record  systems. 

SUMMARY:  The  Defense  Mapping  Agency 
is  deleting  one  and  amending  one 
system  of  records  notice  in  its  inventory 
of  Privacy  Act  systems  of  records 
notices  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended.  DMA 
is  also  updating  the  address  directory  at 
the  end  of  DMA 's  compilation  of 
Privacy  Act  system  of  records  notices. 
DATES:  The  amendment  is  effective 
January  3, 1995,  unless  comments  are 
received  that  would  result  in  a  contrary 
decision.  The  deletion  is  efl'ective 
December  2, 1994. 
ADDRESSES:  Send  comments  to  the 
Information  and  Privacy  Division,  St  A- 
7,  Defense  Mapping  Agency,  8613  Lee 
Highway.  Fairfax.  VA  22031-2137. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Helen  Sharetts-Sullivan  at  (703)  285- 
9315. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Mapping  Agency  systems  of 
records  notices  Subject  to  the  Privacy. 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
have  been  pubfished  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below.  The  proposed  amendment  is  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974.  (5  U.S.C.  552a). 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
reports. 

Dated:  November  17. 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DELETION 
B0S04-01 

SYSTEM  NAME: 

Personnel  Special  Security  and 
Investigative  Files  (February  22, 1993, 
58  FR  10203}. 


Reason:  This  system  of  records  is 
being  consolidated  into  B0504-01. 
entitled  Personnel  Security  and 
Suitability  Files. 

AMENDMENT 
B0504-01-2 
SYSTEM  NAME: 

Personnel  Security  Files  (February  22, 
1993,  58  FR  10204). 

CHANGES: 


SYSTEM  NAME: 

Delete  entr>'  and  replace  with 
'Personnel  Security  and  Suitability 
Files". 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Personnel  Seciuity  offices  at  Defense 
Mapping  Agency  Headquarters,  Office 
of  Human  Resources,  Personnel  Security 
Division,  and  Defense  Mapping  Agency 
Human  Resources  Operations  Offices. 
Personnel  Seciuity  Branches  at  Defense 
Mapping  Agency  Hydrographic/ 
Topographic  Center  in  Bethesda.  MD. 
and  DMA  Aerospace  Center  in  St.  Louis. 
Official  maiUng  addresses  are  published 
as  an  appendix  to  DMA's  compilation  of 
systems  of  records  notices." 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
'Military  and  civilian  personnel  who  are 
assigned  to,  or  employed  by  DMA;  and 
applicants  for  employment  by  DMA 
whose  official  duties  require  access  to 
classified  information,  occupy 
nonsensitive  positions,  and/or  have 
been  assigned  to  Sensitive 
Compartmented  Information  (SQ) 
billets,  and  who  have  therefore  been 
investigated  imder  the  provisions  of 
DoD  and  the  CIA  regulations." 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Biographical  data,  employment 
application  and  personnel  security 
forms.  Social  Security  Number,  reports 
of  interviews  conducted  by  authorized 
organizations,  correspondence  relating 
to  adjudicative  matters  (i.e.  medical,  law 
enforcement,  and/or  financial 
information,  etc),  reports  of 
administrative  actions  and/or  security 
violations,  attorney  and/or 
representative  correspondence,  and  all 
information  provided  by  subject." 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBI:  ' 

E)elete  entry  and  replace  with  '5 
U.S.C.  7532  (E.0. 10450,  Security 
Requirements  for  Government 


Employees);  5  U.S.C  7531  (9), 
Presidential  Memorandum,  May  23. 
1988;  E.0. 12356.  National  Security 
Information;  DoD  5200.2-R.  DoD 
Personnel  Security  Program;  DMA 
Policy  Directive  522-1.  Personnel 
Security  and  Suitability  Programs; 
Director  of  Central  Intelligence  Directive 
No.  1/14":  and  E.O.  9397." 

PURPOSE(S): 

Delete  entry  and  replace-with  'To 
maintain  up-to-date  personnel  security 
and  suitability  information  for  DMA 
civilians,  military  and  applicant 
personnel  who  require  access  to 
classified  information;  to  determine  and 
ensure  continued  eligibility  for  access  to 
classified  information;  to  promote  the 
efficiency  of  the  service;  and  in  the 
interests  of  National  Security.  This 
includes  all  civilian,  military  and 
applicant  personnel  who  occupy  or  may 
occupy  sensitive  positions  without 
access,  and  nonsensitive  positions." 


SAFEGUARDS: 

Delete  entry  and  replace  with  'Most 
buildings,  facilities  employ  security 
guards.  For  facilities  no  protected  by 
security  guards,  records  are  maintained 
in  cabinets  with  3-position  dial  locks. 
Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
that  are  properly  screened,  investigated 
and  trained." 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Records  are  retained  in  an  active  file 
during  subject  is  assigned  to,  employed 
by.  or  a  current  applicant  with  DMA. 
Upon  termination  of  emplo>'ment  or 
affiliation  with  DMA,  the  file  is 
destroyed.  As  required  by  DoD 
regulation,  files  inactivated  through  due 
process/suspension  of  access  are 
retained  for  a  period  of  5  years,  then 
destroyed.  Files  are  retained  for  all 
action  litigation  or  administrative 
actions  regardless  of  the  status  of  the 
individual." 

SYSTEM  MANAG8t(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Chief, 
Office  of  Human  Resources,  Personnel 
Security  Division,  Defense  Mapping 
Agency.  8613  Lee  Highwav.  Fairfax,  VA 
22031-2137." 

NOTnCATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief, 
Office  of  Human  Resources,  Personnel 
Security  Division.  Defense  Mapping 
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Agency,  8613  Lee  Highway,  Fairfax,  VA 
22031-2137. 

Written  requests  for  information  must 
contain  individual's  full  name,  current 
address,  telephone  niunber.  Social 
Security  Numb«  and  signature." 

RECORO  ACCESS  PNOCCOUmS: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief,  Office  of  Human 
Resources,  Persoimel  Security  Division, 
Defense  Mapping  Agency,  8613  Lee 
Highway,  Fairfax,  VA  22031-2137. 

Written  requests  for  information  must 
contain  individual's  full  name,  current 
address,  telephone  number.  Social 
Security  Number  and  signature." 

OOffTESTMQ  RCCORD  PnOCEOtMES: 

DMA's  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  pubhshed  in  DMA  Instruction 
5400.11;  32  CFR  part  320;  or  may  be 
obtained  from  the  system  manager. 

RECONO  SOURCE  CATEGOflKS: 

Delete  entry  and  replace  with  'Subject 
themselves;  investigative  paperwork 
and  related  forms;  reports  of 
investigation  (containing  inquiries  of 
birth,  poUce  files.  Federal  Bureau  of 
Investigation  files.  Defense  Intelligence 
Agency  files,  education,  credit, 
neighborhood,  and  personnel  files),  and 
all  persons  interviewed,  during  the 
conduct  or  an  official  inquiry." 
•        •        •        •        » 

B0S04-4)1-2 

SYSTEM  NAME: 

Personnel  Security  and  Suitability 
Files. 

SYSTEM  LOCArKML* 

Personnel  Security  offices  at  Defense 
Mapping  Agency  Headquarters,  Office 
of  Human  Resources,  Personnel  Security 
Division,  and  Defense  Mapping  Agency 
Human  Resources  Operations  Offices, 
Personnel  Seciuity  Branches  at  Defense 
Mapping  Agency  Hydrographic/ 
Topographic  Center  in  Bethesda.  MD, 
and  DMA  Aerospace  Center.in  St.  Louis. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DMA's  compilation  of 
systems  of  records  notices. 

CATEGORIES  Of  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 


Military  and  civiBan  personnel  who 
are  assigned  to,  or  employed  by  DMA; 
and  appUcants  for  employment  by  DMA 
whose  official  duties  require  access  to 
classified  information,  occupy 
nonsensitive  positions,  and/or  have 


been  asigned  to  Sensitive 
Compaftmented  Information' (SQ) 
billets,  end  who  have  therefore  been 
investii  ated  under  the  provisions  of 
DoD  an  i  the  CL\  regulations. 

CATEGOf  lES  OF  RECORDS  IN  THE  SYSTBC 

Biogi  iphical  data,  emploj'ment 
applica  ion  and  personnel  security 
forms,  1  sports  of  interviews  conducted 
by  auth  arized  organizations, 
corresp  )ndence  relating  to  adjudicative 
matters  (i.e.  medical,  law  enforcement, 
and/or  inancial  information,  etc), 
reports  if  administrative  actions  and/or 
securit]  violations,  attorney  ajxdJot 
represei  itative  correspondence,  and  all 
informa  tion  provided  by  subject. 

AUTHORr  Y  FOR  MAINTENANCE  OF  THE  SYSTBI: 

5  U.S  C.  7532  (E.O.  10450,  Security 
Require  ments  for  Government 
Employees);  5  U.S.C.  7531  (9), 
Presidential  Memorandum,  May  23, 
1988;  EJO.  12356,  National  Security 
Information;  DoD  5200.2-R,  DoD 
Personnel  Security  Program;  DMA 
Policy  Directive  522-1.  Personnel 
Securitj  and  Suitability  Programs; 
Directol  of  Central  Intelligence  Directive 
No.  l/l4;  and  E.O.  9397. 

PURPOSElS): 

To  m^ntain  up-to-date  personnel 
security?  and  suitabihty  information  for 
DMA  cijrilians,  miUtary  and  applicant 
personniel  who  require  access  to 
classifieid  information;  to  determine  and 
ensure  Oontinued  eligibility  for  access  to 
classifiad  information;  to  promote  the 
efficiency  of  the  service;  and  in  the 
interest*  of  National  Security.  This 
include^  all  civilian,  military  and 
applica4t  personnel  who  occupy  or  may 
occupy  sensitive  positions  without 
access,  ind  nonsensitive  positions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  StCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURP  )SES  OF  SUCH  USES: 

In  ad(  ition  to  those  disclosures 
generall  r  permitted  under  5  U.S.C. 
552a(b)  >f  the  Privacy  Act,  these  records 
or  infon  lation  contained  Oierein  may 
specific  illy  be  disclosed  outside  the 
DoD  as  $  routine  use  pursuant  to  5 
U.S.C.  5fe2a(b}(3)  as  follows: 

The  'I  lanket  Routine  Uses'  set  forth  at 
the  begi  uiing  of  DMA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICtES 
RETRIEVirti, 
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oisposmc 

STORAGE: 
Paper 


RETRIEVAI  lUTYl 


UMI 


NO  PRACTICES  FOR  STORING, 

ACCESSmO,  RETAMNG,  AND 
OF  RECORDS  M  THE  SYSTEM: 


records  in  file  folders. 


Alpha  jetically  by  name  of  individual. 


SAFEGUARDS: 

Most  buildings,  faciUties  employ 
security  guards.  For  facilities  no 
protected  by  security  guards,  records  are 
maintained  in  cabinets  with  3-position 
dial  locks.  Records  are  maintained  in 
areas  accessible  only  to  authorized 
personnel  that  are  properly  screened, 
investigated  and  trained. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  an  active  file 
during  subject  is  assigned  to,  employed 
by,  or  a  current  applicant  with  DMA. 
Upon  termination  of  employment  or 
affiliation  with  DMA,  the  file  is 
destroyed.  As  required  by  DoD 
regulation,  files  inactivated  through  due 
process/suspension  of  access  are 
retained  for  a  period  of  5  years,  then 
destroyed.  Files  are  retained  for  all 
action  litigation  or  administrative 
actions  regardless  of  the  status  of  the 
individual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Office  of  Human  Resources, 
Personnel  Security  Division,  Defense 
Mapping  Agency,  8613  Lee  Highway, 
Fairfax,  VA  22031-2137. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief. 
Office  of  Human  Resources,  Personnel 
Security  Division,  Defense  Mapping 
Agency,  8613  Lee  Highway,  Fairfax,  VA 
22031-2137. 

Written  requests  for  information  must 
contain  individual's  full  name,  current 
address,  telephone  number.  Social 
Security  Number  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief,  Office  of  Human 
Resources,  Personnel  Security  Division, 
Defense  Mapping  Agency,  8613  Lee 
Highway,  Fairfax,  VA  22031-2137. 

Written  requests  for  information  must 
contain  individual's  full  name,  current 
address,  telephone  number.  Social 
Security  Number  and  signature. 

CONTESTING  RECORD  PROCBHJRES: 

DMA's  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DMA  Instruction 
5400.11;  32  CFR  part  320;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Subject  themselves;  investigative 
paperwork  and  related  forms;  reports  of 
investigation  (containing  inquiries  of 


birth,  police  files,  Federal  Bureau  of 
Investigation  files.  Defense  Intelhgence 
Agency^files,  education,  credit, 
neighborhood,  and  personnel  files),  and 
all  persons  interviewed,  during  the 
conduct  CH-  an  official  inquiry. 

EXEMPTIONS  CUDHED  FOR  THE  SYSTBW: 
None. 


DEFENSE  MAPPING  AGENCY 
OFFIOAL  MAIUNG  ADDRESSES 

Director,  ATTN:  GCI  St  A-7.  Defense 
Mapping  Agency,  8613  Lee  Highway, 
Fairfax.  VA  22031-2137. 

Defense  Mapping  Agency  Component 
Activities 

DMA  Aerospace  Center,  3200  South 
Second  Street,  St.  Louis,  MO  63118- 
3399. 

DMA  Hydrographic/Topographic 
Center,  4600  Sangamore  Road, 
Bethesda,  MD  20816-5003. 

DMA  Combat  Support  Center,  6001 
MacArthur  Boulevard,  Bethesda,  MD 
20816-5501. 

DMA  Reston  Center,  12310  Sunrise 
Valley  Drive,  Reston.  VA  22091-3414. 

DMA  Systems  Center,  4600 
Sangamore  Road,  Bethesda,  MD  20816- 
5003. 

Comptroller,  St  A-4,  Defense 
Mapping  Agency.  8613  Lee  Highway, 
Fairfax,  VA  22031-2137, 

Deputy  Director  for  Human 
Resources.  St  A-8,  Defense  Mapping 
Agency,  8613  Lee  Highway,  Fairfax,  VA 
22031-2137, 

Deputy  Director  for  International 
Programs,  St  A-20,  Defense  Mapping 
Agency,  8613  Lee  Highway,  Fairfax,  VA 
22031-2137. 

General  Counsel,  St  A-7,  Defense 
'  Mapping  Agency,  8613  Lee  Highway, 
Fairfax,  VA  22031-2137. 

Deputy  Director  for  Acquisition,  St  A- 
3.  Defense  Mapping  Agency,  8613  Lee 
Highway,  Fairfax.  VA  22031-2137. 

Deputy  Director  for  Conunand 
Information,  St  A-ll,  Defense  Mapping 
Agency.  8613  Lee  Highway.  Fairfax.  VA 
22031-2137, 

|FR  Doc.  94-28988  Filed  12-1-94;  8:45  am) 
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Defense  Nuclear  Agency 

Privacy  Act  of  1974;  Notice  To  Add  a 
System  of  Records 

AGENCY:  Defense  Nuclear  Agency.  DOD. 


ACTION:  Notice  to  add  a  system  of 
records. 


SUMMARY:  The  Defense  Nuclear  Agency 
proposes  to  add  a  system  of  records  to 
its  inventory  of  systems  of  recmtis 
notices  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  effective 
without  fiirther  notice  on  January  3, 
1995,  imless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  General 
Counsel,  Defense  Nuclear  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398, 

FOR  FURTHER  INFORMATION  CWTACT:  Ms. 
Sandy  Barker  at  (703)  325-7681. 
SUPPLEMENTARY  INFORMATION:  The 
complete  inventory  of  Defense  Nuclear 
Agency  systems  of  records  notices 
subject  to  the  Privacy  Act  of  1974.  (5 
U.S.C,  552a).  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  fium  the  above  address. 

The  proposed  system  report,  as 
required  by  5  U.S,C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  November  21, 1994,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  AfEairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated  July 
15.  1994  (59  FR  37906.  July  25. 1994). 

Dated:  November  28. 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 

HDNA012 
SYSTEM  NAME: 

Carpooling  program. 

SYSTEM  LOCATION: 

Headquarters.  Defense  Nuclear 
Agency,  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

CATEGORIES  OF  MOIVIOUALS  M  THE  SYSTEM: 
All  military  and  civilian  personnel 
assigned  to.  or  employed  by 
Headquarters.  Defense  Nuclear  Agency, 
other  U.S.  Government  personnel,  and 
U,S,  Government  contractors  who  elect 
to  participate  in  the  program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTBt: 

Name  of  individual,  home  address 
and  phone  nmnber,  office  phone 
number,  working  hours,  map  coordinate 
of  home  or  nearby  reference  points,  and 
similar  information. 


AUTHORITY  FOR  MAINT0MNCE  OF  THE-SYSTEM: 

Federal  Property  and  Administrative 
Ser\'ice  Act  of  1949, 63  Stat,  377.  as 

amended. 


PURPOSE(S): 

To  assist  members  and  appficants  in 
contacting  one  another  and  provide 
printout  of  individuals  in  the  system  to 
other  participants  who  desire  to  arrange 
acarpool. 

ROUTINE  USES  OF  RECORDS  M^tNTAWEO  M  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
I  U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to  the 
states  of  Maryland,  Virginia,  and  the 
District  of  Columbia  for  inclusion  in 
their  Ridesharing  Programs. 

The  'Blanket  Routine  Uses'  pubhshed 
at  the  beginning  of  DNA's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POUaES  AND  PRACTICES  FOR  STORING. 
RETRIEVMG,  ACCESSING,  RET  AWING,  AND 
DISPOSING  OF  RECORDS  SN  THE  SrSTEM: 

STORAGE: 

Computer  magnetic  tapes,  disks,  and 
paper  printouts,  and  manual  storage 
within  self-help  carpool  locator  board. 

RETRIEV  ABILITY: 

Information  is  accessed  and  retrieved 
by  name  and  home  address  map  grid  for 
automated  system.  Information  is 
manually  accessed  and  retrieved  from 
cards  in  map  grids  for  locator  board. 

SAFEGUARDS: 

All  participants  have  access  to  the 
data.  The  computer  temiiials  are 
located  in  restricted  areas  accessible 
only  to  authorized  personnel.  Buildings 
are  protected  by  security  guards  and  an 
intrusion  alarm  system, 

RETENTION  AND  DISPOSAL: 

Eteta  is  retained  only  on  active 
participants;  destroyed  upon  request  or 
reassignment.  - 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  Logistics  and  Engineering. 
Headquarters,  Defense  Nuclear  Agency, 
6801  Telegraph  Road.  Alexandria.  VA 
22310-3398. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Office  of 
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Logistics  and  Engineering, 
Headquarters,  Defense  Nuclear  Agency, 
6801  Telegraph  Road,  Alexandria,  VA 
22310-3398. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Logistics  Division, 
Office  of  Logistics  and  Engineering, 
Headquarters JDefense  Nuclear  Agency, 
6801  Telegraph  Road,  Alexandria,  VA 
22310-3398. 

Individuals  should  provide  name, 
current  address,  and  sufficient 
information  to  permit  locating  the 
record. 

For  personal  visits,  the  individual 
should  provide  military  or  civilian 
identification  card. 

CONTESTINQ  RECORD  PROCEDURES: 

The  DNA  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DNA  Instruction 
540ailA;  32  CFR  part  318;  or  may  be 
obtained  from  the  system  manager  or 
the  General  Counsel,  Headquarters, 
Defense  Nuclear  Agency,  6801 
Telegraph  Road,  Alexandria,  VA  22310- 
3398. 

RECORD  SOURCE  CATEGORIES: 

,     From  the  individual. 

EXBHPTIOMS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  94-29683  Filed  12-1-94;  8:45  am] 
BILLING  CODE  5000-04^ 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans;  Meeting 

.AGENCY:  President's  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans. 
ACTION:  Cancellation  of  meeting. 

SUMMARY:  This  notice  cancels  the 
meeting  scheduled  for  December  2  and 
3, 1994,  9  a.m.-5  p.m.  by  the  President's 
Advisory  Commission  on  Educational 
Excellence  for  Hispanic  Americans. 
Further,  this  notice  preempts  the  notice 
that  appeared  in  the  Federal  Register 
November  18,  1994,  of  the  Commission 
meeting  set  for  the  date  above.  The 
meeting  was  changed  to  a  time  more 
suitable  to  the  schedule  of  Commission 
priorities.  The  meeting  will  be 
rescheduled  some  time  in  January  1995. 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 


FOR  FURTHER 

Marsha 

2420. 
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INFORMATION  CONTACT: 
er.  Telephone:  (202)  205- 


SUPPLEME  <TARY  INFORMATION:  The 
President  s  Advisory  Commission  on 
Educatior  al  Excellence  for  Hispanic 
American  s  is  established  under 
Executive  Order  12900  on  February, 
1994.  The  Commission  is  established  to 
advise  on  Hispanic  achievements  of  the 
National  ( Joals,  as  well  as  other 
education  j1  accomplishments.  The 
meeting  o  "  the  Commission  is  open  to 
the  public . 

Record!  are  kept  of  all  Commission 
proceedir  ^s.  and  are  available  for  public 
inspectioi  at  the  White  House  Initiative 
For  Hispa  lic  Education  at  600 
Independ  ince  Avenue,  SW.,  Room 
6442,  VVa!  hington,  DC  20202  fi-om  the 
hours  of  S  a.m.  to  5  p.m. 
:  N  »v 


Dated 
Mario  Moreno 

Assistant 


BILLING  coo 


ember  29, 1994. 

10, 

Sfecretar)',  Office  of 


Intergoven  mental  and  Interagency  Affairs. 
IFR  Doc.  94-29669  Filed  12-1-94;  8:45  ami 


4000-01-M 


DEPART!  ENT  OF  ENERGY 

Nevada  S  >lar  Enterprise  Zone  Task 
Force  to  t  ie  Advisory  Committee  on 
DemonstiBtion  and  Commercial 
Applicatidns  of  Renewable  Energy  and 
Energy  Efficiency  Technologies 

AGENCY:  DJepartment  of  Energy. 
ACTION:  Notice  of  Open  Meeting 

Amendmant. 


UMI 


SUMMARY:  This  notice  was  published  on 
November  10, 1994,  Federal  Register, 
Vol.  59,  N  ).  217,  page  56063,  the  time 
of  this  me  sting  has  been  changed  from 
9:00  a.m.  I  o  4:00  p.m  to  beginning  at 
8:00  a.m.  i  nd  ending  at  2:00  p.m. 
Pursuant  t  )  the  provisions  of  the 
Federal  Ai  visory  Committee  Act  (Public 
Law  92-41  3,  86  Stat.  770),  notice  is 
hereby  giv  sn  of  the  following  meeting: 
DATES:  Tu  isday,  December  6, 1994:  8:00 
a.m.-2:00  ^.m. 

ADDRESSER:  Las  Vegas  Convention  and 
Visitor  Authority  Board  Room,  3150 
Paradise  RJoad,  Las  Vegas,  NV  89109. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
DiNunzio.jOffice  of  Solar  Energy 
Conversiot,  EE-13, 1000  Independence 
Avenue,  SIV.,  Washington,  DC  20585, 
(202)  586-h720. 

SUPPLEMErTARY  INFORMATION:  The 
Nevada  Sciar  Enterprise  Zone  Task 
Force  to  tne  Advisory  Committee  on 
Demonstr^ion  and  Commercial 
Applicatia  n  of  Renewable  Energy  and 
Enei^y  Eff  ciency  Technologies  advises 
the  Depart  ncnt  of  Energy  on  making  the 


best  use  of  the  solar  resource  in 
southern  Nevada.  The  Task  Force  will 
seek  public  input  and  focus  attention  on 
significant  issues,  develop  solutions  to 
problems,  organize  public  and  private 
support  for  implementing  a  solar 
enterprise  zone,  and  incorporate 
appropriate  Task  Force  findings  and 
results  into  a  final  report  and 
recommendations  for  implementing  a 
solar  enterprise  zone. 

Tentative  Agenda 

Tuesday.  Decembers,  1994 

9:00  am— Call  to  Order 
Rex-iew  of  September  30th  Meeting 

Minutes 
Presentation  of  Recommendations 

(Robert  Annan) 
Task  Force  Questions  for  Support 

Staff 
Public  Comment 

Task  Force  Vote  on  Recommendations 
Set  Date  for  Task  Force  Review  of 

Implementation 
Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Subcommittee 
either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Lisa 
DiNunzio  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  five  (5)  days  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  to  include  the  presentation  on 
the  agenda.  Depending  on  the  number  of 
requests,  comments  may  be  limited  to 
five  minutes.  The  Designated  Federal       ' 
Officer  is  empowered  to  conduct  the       ' 
meeting  in  a  fashion  that  will  facilitate     ] 
the  orderly  conduct  of  business. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Pubhc  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Copies  of  the  minutes  will  also  be 
available  by  request. 

Issued  at  Washington,  DC  on  November  29. 
1994. 

Rachel  Murphy  Samuel, 

Acting  Depu  ty  Advisory  Committee 
Management  Officer. 

IFR  Doc.  94-29705  Filed  12-1-94;  8:45  ami 
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Secretary  of  Energy  Advisory  Board 
Task  Force  on  Strategic  Energy 
Research  and  Development 

AGENCY:  Department  of  Enei^gy. 
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ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770), 
notice  is  hereby  given  of  the  following 
advisory  committee  meeting: 

Name:  Secretary  of  Energy  Advisory  Board 
Task  Force  on  Strategic  Enei^y  Research  and 
Deveiopment 

Date  and  Time:  Thursday,  December  15, 
1994.  8:45  AM-12:45  PM  ' 

Place:  Loews  L'enfant  Plaza  Hotel,  480 
L'enfant  Plaza,  SW.,  Ballroom  B,  Washington. 
DC  20024-2197. 

FOR  FURTHER  INFOfWIAT'ON  CONTACT: 
Peter  F.  Didisheim,  Acting  Executive 
Director,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585,  (202)  586- 
7092. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Task  Force:  The  Secretary  of  Enei^y 
Advison,'  Board  Task  Force  on  Strategic 
Energy  Research  and  Development  will 
assist  the  Board  in  its  top-level  review 
of  the  Deptartment's  civilian  energy 
research  programs.  The  Board's  Task 
Force  will  examine  the  Department's 
current  research  and  development 
(R&D)  portfolio  against  its  strategic  goals 
policy  priorities  and  national  needs;  the 
Departments  research  and  development 
planning  and  management  process;  and 
the  first  research,  development, 
demonstration,  and  commercialization 
management  plan,  required  Liennially 
by  the  Energy  Policy  Act  of  1992. 

Tentative  Agenda 

8:45  AM — Opening  Remarks  and 

Agenda  Review 
9:00  AM — Panel  discussion  of  Nuclear 

Power  and  Related  R&D  Needs 
10:30  AM— Break 
10:45  AM — Panel  discussion  of  Clean 

Coal  Technology  and  Related  R&D 

Needs 
12:15  PM— Public  Comment 
12:45  PM — Public  Meeting  Adjourns 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  Chairman  of 
the  Task  Force  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  the 
Chairman's  judgment,  facilitate  the 
orderly  conduct  of  business.  During  its 
meeting  in  Washington,  the  Task  Force 
welcomes  public  comment.  Members  of 
the  public  will  be  heard  in  the  order  in 
which  they  sign  up  at  the  beginning  of 
the  meeting.  The  Task  Force  will  make 
every  effort  to  hear  tl)e  views  of  all 
interes.ed  parties.  Written  comments 
may  De  submitted  to  the  Executive 
Director,  Secretary  of  Energv  Advisory 
Board,  8E-044/AB-1. 1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585.  In  (ydcr  to 
insure  that  Board  membersJjavp  the 


opportimity  to  review  written  comments 
prior  to  the  meeting,  comments  should 
be  received  by  Friday,  December  9, 
1994.  Due  to  difficulty  in  locating  a 
meeting  space,  this  notice  will  be 
published  less  than  fifteen  days  prior  to 
the  meeting. 

Minutes:  Minutes  and  a  transcript  of 
the  meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190  Forrestal  Building,  1000 
Independence  A/£?nue,  SW., 
Washington.  DC,  between  9:00  AM  and 
4.00  PM,  Monday  through  Friday  except 
Federal  holidays. 

Issued  at  Washington,  DC,  on  November 
29.  1994." 
Rachel  Murphy  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

(FR  Doc.  94-29704  Filed  12-1-94:  8:45  ami 
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Federal  Energy  Regulatory 
Comrnlsslon 

[Docket  No.  ER95-118-000.  et  ai.) 

Montaup  Electric  Company,  et  ai.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

November  25. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Montaup  Electric  Company 

I  Docket  No.  ER95-1 1 8-000  J 

Take  notice  that  on  November  1 , 
1994.  Montaup  Electric  Company 
("Montaup"  or  "the  Company")  filed,  as 
an  informational  filing  a  report  titled 
Conser\'ation  and  Load  Management 
Annual  Report  Information  Filing  and 
Projected  Revenue  Requirements — 
October  31 ,  1994— describing  the 
activities  performed  by  Montaup  in 
designing,  implementing,  monitoring 
and  evaluating  Conservation  and  Load 
Management  ("C&L.M")  programs  as 
part  of  a  cooperative  effort  at  the  state 
level  in  Massachusetts  and  Rhode 
Island.  This  informational  filing  is 
required  under  the  revised  C&LM  clause 
which  was  approved  by  the  Commission 
in  Docket  No.  ER93-79-000  on  May  4, 
1993.  and  which  is  contained  in 
Montaup's  wholesale  rate  schedules  for 
services  to  its  affiliates.  Eastern  Edison 
Company  in  Massachusetts  and 
Blackstcne  Valley  Electric  Company  and 
Newport  Electric  Corporation  in  Rhode 
Island.  The  informational  filing 
establishes  estimated  C&LM  costs  to  be 
used  under  the  adjustment  mechanism 
effective  Januan,'  1. 1995.  subject  to 
subsequent  tnic-up. 


Under  the  C&LM  mechanism,  the 
adjustment  becomes  final  unless 
protests  are  filed  or  an  investigation 
ordered  within  90  days  of  the  filing  of 
the  report.  The  90-day  period  allows 
time  for  any  issues  to  be  resolved. 
Accordkigly,  the  time  for  filing  protests 
is  set  at  January  31.  1995. 

Comment  dote:  January  31, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Idaho  Power  Company 
[Docket  No.  ER95-131-0001 

Take  notice  that  on  November  1 , 
1994,  Idaho  Power  Company  (IPC) 
tendered  for  filing  a  rate  amendment 
applicable  to  FERC  Rate  Schedule  No. 
62,  the  Agreement  for  Purchase  and  Sale 
of  Power  and  Energy  between  Idaho 
Power  Company  and  The  Montana 
Power  Companv,  dated  October  15. 
1990. 

Comment  date:  December  9, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PacifiCorp 

(Docket  No.  ER95-153-OO0| 

Take  notice  that  on  November  17, 
1994,  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  an 
amendment  to  its  filing  in  the  docket 
referenced  above. 

Copies  of  this  filing  were  supplied  to 
Bonne\'iIle.  the  Public  Utility 
Commission  of  Oregon,  the  Utah  Public 
Service  Commission  and  the 
Washington  Utilities  and  Transportation 
Commission. 

Comment  date:  December  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Delmarva  Power  &  Light  Company 

(Docket  No.  ER95-1 76-0001 

-     Take  notice  that  on  Novemljer  9, 
1994,  Delmarva  Power  &  Light  Company 
(Delmarva).  tendered  for  filing  an 
executed  Transmission  Service 
Agreement  between  Delmarva  and  the 
City  of  Seaford.  Delaware  dated  October 
21,  1994.  The  rat»^  for  Irans.mission 
service  under  the  Agreement  and  other 
terms  and  conditions  are  as  set  forth  in 
Delmarva's  transmission  rate  schedule. 
Leaf  Nos.  24-30d  and  37-38a.  as  that 
rate  schedule  may  be  revised  fixim  time 
to  time.  * 

Delmarva  asks  ihat  the  Agreement- 
become  effective  on  the  date  the 
Commission  approves  the  Settlement 
Agreement  filed  in  Docket  Nos.  ER93- 
96-«00  and  EL93-1 1-000. 

Comment  date:  December  9. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thi.b  notice. 

5.  RcM.he.'-'ter  Gas  and  F.iectric  Corporation 
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[Docke»  No.  ER95-1 77-000] 

Take  notice  that  on  November  9, 
1994,  Rochester  Gas  and  Electric 
Ck)rporation  (RG&E),  tendered  for  filing 
a  Service  Agreement  for  acceptance  by 
the  Federal  Energy  Regulatory 
Commission  (Commission)  between 
RG&E  and  Coastal  Electric  Services 
Company.  The  terms  and  conditions  of 
service  under  this  Agreement  are  made 
pursuant  to  RG&E's  FERC  Electric  Rate 
Schedule.  Original  Volume  1  (Power 
Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1279. 
RG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Pubhc  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  December  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Rochester  Gas  and  Electric  Corporation 

(Docket  No.  ER95-1 78-0001 

Take  notice  that  on  November  9. 
1994,  Rochester  Gas  and  Electric 
Corporation  (RG&E),  tendered  for  filing 
a  Service  Agreement  for  acceptance  by 
the  Federal  Energy  Regulatory 
Commission  (Commission)  between 
RG&E  and  Catex  Vitol  Electric.  Inc.  The 
terms  and  conditions  of  service  under 
this  Agreement  are  made  pursuant  to 
RG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  1  (Power  Sales  Tariff) 
accepted  by  the  Commission  in  Docket 
No.  ER94-1279.  RG&E  also  has" 
requested  waiver  of  the  60-day  notice 
provision  pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  December  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  oLtMis  notice. 

7.  New  York  Slate  Electric  &  Gas 
Corporation 

(Docket  No.  ER95- 180-0001 

Take  notice  that  on  November  10. 
1994,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  35.12  (1994),  as  an 
initial  rate  schedule,  an  agreement  with 
LG&E  Power  Marketing,  Inc.  (LG&E). 
The  agreement  provides  a  mechanism 
pursuant  to  which  the  parties  can  enter 
into  separately  scheduled  transactions 
under  which  NYSEG  will  sell  to  LG&E 
and  LG&E  will  purchase  from  NYSEG 
either  capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 


No.  231  /  Friday,  December  2,  1994  /  Notices 


NYSE  5  requests  that  the  agreement 
become  iffective  on  Noveml^r  11. 1994, 
so  that  t  le  parties  may,  if  mutually 
agreeabl  >,  enter  into  separately 
schedul(  d  transactions  imder  the 
agreeme  it.  NYSEG  has  requested  waiver 
of  the  nc  tice  requirements  for  good 
cause  sh  }wn. 

NYSE  J  served  copies  of  the  filing 
upon  th«  New  York  State  PubUc  Service 
Commisi  ion  and  LG&E. 

Comnipnt  date:  December  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Florid^  Power  &  Light  Company 

I.  ER95-1 81-000] 
tice  that  on  November  10. 
Power  &  Light  Company 
tendered  for  filing  the  Reserve 
:ion  Service  Agreement 
BetweenJFlorida  Power  &  Light 
Compan  J  and  Fort  Pierce  Utilities 

and  the  Reserve  Transmission 
/  greement  Between  Florida 
^ight  Company  and  City  of 
Heath.  Florida.  FPL  requests  that 
Agreements  be  made 
Kugust  1.  1994. 
Commi  'nt  date:  December  9. 1994,  in 
accordan  :e  with  Standard  Paragraph  E 
at  the  en4  of  this  notice. 
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9.  Appala(  hian  Power  Company 

(Docket  N(  1.  ER95-1 82-000] 

Take  ni  >tice  that  on  November  10, 
1994,  Ap  )alachian  Power  Company 
(APCo),  t  sndered  the  following  for 
filing:  (1)  a  modification  to  the  contract 
demand  provision  .of  transmission 
service  a(  reement  (TSA)  between  APCo 
and  the  C  ty  of  Danville,  Virginia 
Electric  E  apartment  (Danville),  as 
previousl  r  supplemented  (APCo's 
Service  A  jreement  No.  6  under 
American  Electric  Power  Service 
Corporati  )n  FERC  Electric  Tariff, 
Original }  olume  No.  1,  and  Supplement 
No.  2  the^Bto);  and  (2)  a  notice  of 
cancellation  of  both  the  TSA.  as 
supplemented,  and  an  amendment  to  an 
vice  agreement  between 
Danville,  as  previously 
ited  (Supplement  No.  5  to 
lule  FERC  No.  124.  and 
t  No.  2  thereto),  both  of 
lire  by  their  own  terms  at  the 
day  on  December  31.  1994. 
APCo  requests  an  effective  date  of 
Novembe:  1. 1994.  for  the  proposed 
modificat  on  to  the  TSA.  APCo  further 
requests  t  lat  its  Notice  of  Cancellation 
be  effecti\  e  at  10:01  A.M.  on  January  1, 
1995. 

APCo  «  presents  that  a  copy  of  the 
filing  was  served  upon  Danville,  the 
Virginia  S  ate  Corporation  Commission, 
and  the  Pi  blic  Service  Commission  of 
West  Virg  nia. 
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Comment  date:  December  9. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Baltimore  Gas  and  Electric  Company 

(Docket  No.  ER95-185-000] 

Take  notice  that  Baltimore  Gas  and 
Electric  Company  (BGE)  on  November 
10, 1994,  tendered  for  filing  as  an  initial 
rate  schedule  an  agreement  (Agreement) 
between  Delmarva  Power  &  Light 
Company  (DP&L)  and  BGE.  The 
Agreement  provides  for  the  sale  by  BGE 
of  energy  from  its  system  (system 
energy)  to  DP&L  on  a  daily,  weekly,  or 
monthly  basis  (transaction).  Each 
transaction  is  fully  interruptible.  BGE 
states  that  the  timing  of  the  transactions 
cannot  be  accurately  estimated  but  that 
BGE  will  provide  the  system  energy  to 
DP&L  at  a  negotiated  rate  upon  which 
the  parties  will  agree  prior  to  each 
transaction  when  it  is  economical  for 
each  party  to  do  so.  DP&L  will  pay  a 
Reservation  Charge  to  BGE  for  each 
transaction  in  an  amount  equal  to  the 
megawatthours  of  system  energy 
reserved  for  DP&L  by  BGE  during  a 
transaction  multiplied  by  a  Reservation 
Charge  Rate  negotiated  prior  to  each 
transaction.  The  Reservation  Charge 
Rate  will  be  subject  to  a  cost  justified 
ceiling.  DP&L  will  pay  an  Energy  Charge 
for  each  transaction  in  an  amount  equal 
to  the  megawatthours  delivered  by  BGE 
during  such  transaction  multiphed  by 
an  Energy  Charge  Rate.  The  Energy 
Charge  Rate  will  be  BGE's  estimated 
incremental  cost  to  supply  the 
transaction,  to  be  charged  for  each  hour 
of  the  transaction  in  which  BGE 
supplies  energy. 

Pursuant  to  Section  35.11  of  the 
Commission's  Regulations,  BGE 
requests  that  the  Commission  waive  the 
prior  notice  requirement  and  allow  the 
Agreement  to  biecome  effective 
November  18. 1994.  DP&L  has 
concurred  with  this  rate  schedule  by  its 
execution  of  the  Agreement. 

Comment  date:  December  9, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 1 .  UHlity-2000  Energy  Corp. 

(Docket  No.  ER95-187-0001 

Take  notice  that  on  November  14, 
1994,  that  Utility-2000  Energy  Corp. 
tendered  for  filing  an  application  for 
blanket  authorizations,  certain  waivers, 
and  order  approving  rate  schedule. 

Comment  date:  December  9. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ES95-1 2-000] 

Take  notice  that  on  November  21, 
1994,  Niagara  Mohawk  Power 


Corporation  filed  an  application  under 
1 204  of  the  Federal  Power  Act  seeking 
authorization  to  issue  and  renew  drafts 
issued  pursuant  to  a  Bankers 
Acceptance  Facility  Agreement  in  an 
aggregate  principal  amount  outstanding 
at  any  time  in  an  amount  not  exceeding 
|K70  million  and  short-term  unsecured 
notes,  commercial  paper,  guarantees 
and  other  obligations  in  an  aggregate 
principal  amount  outstanding  at  any 
time  in  an  amount  not  exceeding  an 
amount  equal  to  10%  of  the  aggregate  of 
total  consolidated  surplus  and  seciu^d 
indebtedness  of  the  Company  and  its 
wholly-owned  subsidiaries  and  the 
capital  of  the  Company  plus  $50 
million,  maturing,  in  each  case,  less 
than  one  year  after  the  date  of  issuance. 
Comment  date:  December  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  bcfofe  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Oapies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-29678  Filed  12-1-94;  8:45  am] 
BILLING  CODE  6717-01-P 


[Docket  No.  QF88-295-006] 

Tenaska  III  Texas  Partners;  Notice  of 
Amendment  to  Filing 

November  28, 1994. 

On  November  22. 1994.  Tenaska  III 
Texas  Partners  (Tenaska)  tendered  for 
filing  an  amendment  to  its  filing  in  this 
docket.  On  November  23, 1994,  Tenaska 
filed  a  correction  pertaining  to  the 
November  22, 1994,  filing. 

The  amendment  pertains  to 
information  relating  to  the  ownership 
structure  of  Tenaska's  cogeneration 
facility.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 


Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
December  20, 1994,  and  must  be  served 
on  the  Applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  these  submittals  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  94-29630  Filed  12-1-94;  8:45  am] 
BH.UNG  CODE  C717-01-M 


[Docket  No.  GP95-1-000] 

State  of  California,  Division  of  Oil  and 
Gas  Tight  Formation  Area 
Determination  FERC  No.  JD93-00528T 
(Califomia-2);  Notice  of  Preliminary 
Finding 

Issued  November  18, 1994 

On  October  26, 1992,  the  State  of 
California,  Division  of  Oil  and  Gas 
(California)  determined  that  three  zones 
(the  Lower  Reef  Ridge,  Antelope  and 
McDonald  Zones)  in  the  Lost  Hills 
Field,  in  Kern  County,  CaUfomia, 
qualify  as  tight  formations  under 
Section  107(c)(5)  of  the  Natural  Gas 
PoUcy  Act  of  1978  (NGPA).'  Chevron 
USA  Inc.  (Chevron)  is  the  applicant 
before  California. 

By  letter  dated  December  10, 1992, 
staff  tolled  the  Commission's  45-day 
review  period  and  requested  additional 
support  for  California's  conclusion  that 
the  three  zones  meet  the  Commission's 
tight  formation  guidelines  in 
§  271.703(c)(2)  of  the  Commission's 
**  regulations.^  Staff  requested  additional 


*  The  determination  covers  approximately  2.S30 
acres.  The  recommended  area,  which  is  the  same 
for  all  three  zones,  includes  the  indicated  portions 
of  Sections  4.  S.  8,  9. 10, 15, 16, 17,  20.  21.  and 
2^  in  T27S.  R21E. 

'Section  271.703(c)(2]  requires  a  jurisdictional 
agency's  tight  formation  area  determination  to  show 
that:  (1)  The  estimated  average  in  situ  gas 
permeability,  throughout  the  pay  section,  is 
expected  to  t>e  0.1  millidarcy  or  less:  (2)  the  average 
prestimulation  stabilized  natural  gas  flow  rate 
(against  atmospheric  pressure)  of  wells  completed 
for  production  in  the  formation  does  not  exceed  the 
applicable  maximum  allowable  flow  rate;  and  (3) 
wells  in  the  recommended  area  is  exiiected  to 
produce,  without  stimulation,  more  than  5  barrels 
of  crude  oil  per  day. 


information,  in  part,  because  an  iuticle 
entitled  " Diagenetically  Enhanced 
Entrapment  of  Hydrocarbons — 
Southeastern  Lost  Hills  Fractured  Shale 
Pool,  Kern  County,  California"  indicates 
that  part  of  the  recommended  area  is 
considered  to  be  the  productive  heart  of 
both  the  Upper  Antelope  shale  and 
Lower  Reef  Ridge  shale  pools,  and  that 
wells  in  this  area  exhibit  excellent 
prestimulation  oil  and  gas  production 
rates  (and/or  oil  and  gas  shows)  that  are 
indicative  of  effective  permeability  due 
natural  fractures.^  Staff  tdso  stated  that, 
since  Commission  records  indicate  that 
the  Antelope  and  McDonald  Zones  in 
the  Lost  Hills  Field  have  been  water 
flooded,  staff  is  imable  to  ascertain 
whether  the  current  oil  and  gas  flow 
rates  represent  the  initial  in  situ 
permeability  and  prestimulation  flow 
rare  characteristics  of  the  subject  zones, 
or  represent  conditions  resulting  from 
the  production  and  partial  depletion  of 
imdersaturated  oil  reservoirs  in  the  Lost 
Hills  Field. 

California  responded  to  the  tolling 
letter  on  June  29, 1993.  However,  the 
response  did  not  include  all  the 
information  requested  in  the  December 
10,  1992  tolling  letter  and  did  not 
contain  some  enclosures  that  Chevron 
submitted  to  California.  In  addition, 
staff  review  showed  several 
discrepancies  between  California's 
response  and  the  history  of  the 
development  of  the  Lost  Hills  Field,  as 
described  in  the  1983  Article. 
Accordingly,  staff's  August  13,  1993 
letter  requested  the  missing  enclosures, 
plus  additional  information  to  resolve 
the  discrepancies  and  retolled  the 
Commission's  45-day  review. 

To  date,  neither  California  nor 
Chevron  has  responded  to  the  August 
13. 1993  letter.  Without  the  requested 
information,  we  are  unable  to  find  that 
Cahfomia's  determination  iff^upported 
by  substantial  evidence.  Under 
§  275.202(a)  of  the  regulations,  the 
Commission  may  make  a  preliminary 
finding,  before  any  determination 
becomes  final,  that  the  determination  is 
not  supported  by  substantial  evidence 
in  the  record.  Therefore,  the 
Commission  hereby  makes  a 
preliminary  finding  that  California's 
determination  is  not  supported  by 
substantial  evidence  in  the  record  upon 
which  it  was  made.*  California  or 


' The  article  was  published  in  Volume  6  of  thi; 
Selected  Papers  to  the  San  Joaquin  (Geological 
Society  (January  1984J. 

'The  Commission  notes  that  California's 
affirmative  area  determination  in  California-S 
includes  some  of  the  same  acreage  covered  k>y 
Calif6mia-2.  The  issuance  of  a  preliminary  findir;; 
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Chevion  may.  within  30  days  bom  the 
date  of  this  prelimlneuy  finding,  siibmit 
written  comments  and  request  an 
informal  conference  with  the 
Commission,  pursuant  to  §  275.202(f)  of 
the  reguiations.  A  final  Commission 
order  will  be  issued  within  120  days 
after  the  issuance  of  this  preliminary 
finding. 

By  Direction  of  th« Commission. 
Linwoed  A.  Watson,  fr., 

/Acting  Secretary- 

IFR  Doc.  94-29679  Filed  12-1-94;  8;45  am] 

eajjNo  COK  snr-si-M 

[Doctal  No.  l«>»«-220-00q 

NorttiiMMt  PipeUne  Corporation: 
Revision  to  Notioe  of  informal 
SetUemant  Conference 

November  28. 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-captioned  proceeding  at 
10:00  ajn.  on  Thursday.  December  8, 
and  Friday,  December  9, 1994  (not 
December  7  and  8,  as  previously 
noticed),  st  the  offices  of  the  Federal 
Energy  Reguiatxny  Commission.  810 
First  Street  NE..  Washington.  DC.  for  the 
purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wiping  to  become  a 
party  mua<  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214)  prior  to  attending. 

For  additional  information  please 
contact  Michael  D.  Cotleur,  (202)  208- 
1076,  or  Donald  Williams  (202)  208- 
0743. 

Loifl  D.  CmIkU, 
Secretory. 

IFR  Doc.  94-29628  Filed  12-1-94;  8:45  amj 
BILL1N0  CODE  «717-01-M 

[Dodwt  No.  CP95-9S-O00] 

Williams  Natural  Gas  Company;  Notice 
of  Request  Under  Blanitet 
Authorization 

Novernber  28, 1994. 

Take  notice  that  on  November  21. 
1994,  Williams  Natural  Gas  Company 
(WNG),  P.O.  Box  3288.  Tulsa.  Oklahoma 
74101.  filed  in  Docket  No.  CP95-95-000 
a  request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
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,  Inc.  (CCUCG)  in  Caibon 
/yoming  under  WNG's  blanket 
issued  in  Docket  No.  CP82- 
iTsuant  to  Section  7  of  the 
ras  Act.  all  as  more  fully  s^ 
le  request  that  is  on  file  with 
lission  and  open  to  public 


iroposes  to  install  a  tap  to 
i  backup  fuel  for  its  coal  seam 
tn  plant.  It  is  stated  that  the 
lumes  would  be  about  225,000 
Mmcf  and  the  peak  day  volumes  would 
be  about  k  ,000  Mcf.  with  the  cost  being 
reimbura  id  by  CCUCG. 

Any  p<  rson  or  the  Commission's  staff 
may,  wit  lin  45  days  after  issuance  of 
the  instai  it  notice  by  the  Commission, 
file  purst  lant  to  Rule  214  of  the 
Commiss  ion's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  inlerw  ntion  and  pursuant  to 
§  157.20i  of  the  Regulations  under  the 
Natural  (  as  Act  (18  CFR  157.205)  a 
protest  t<  the  request.  If  no  protest  is 
filed  wit  lin  the  time  allowed  therefor, 
the  propi  ised  activity  shall  be  deemed  to 
be  authoi  ized  efiactive  the  day  afier  the 
time  alio  ved  for  filiiig  a  protest  If  a 
protest  ii  filed  and  n(^  withdrawn 
within  31  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorize  tion  pursuant  to  Section  7  of 
the  Natuj  al  Gas  Act 
LmsD.CisheH. 
Secrntmy. 
(PR  Doc.  S  1-29629  Filed  12-1-94;  8:45  am) 
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ENVIROI  MENTAL  PROTECTION 
AGENCY 

IFRL-S11  -^ 

Office  of  Research  and  Development. 
Ambient  Mr  Monitoring  Refewnoe  and 
Equivaie  it  Mett>ods;  Reference 
Method  l^signalion 

Notice 
accordance 
designaif  d 
the 


measi  u'ement 


new 
method 


refei  ence  i 


procedur  $ 

CFR 

method 


:  part  50 


Oxides 
range 


UMI 


is  hereby  given  that  EPA,  in 
with  40  CFR  part  53,  has 
another  reference  method  for 
of  ambient 
concentrations  of  nitrogen  dioxide.  The 
method  is  an  automated 
(  malyzer)  which  utilizes  the 
measurei  lent  principle  (gas  phase 
chemilui^inescence)  and  calibration 

specified  in  apjiendix  F  of  40 

The  new  designated  . 
identified  as  follows: 


Hi 


KFNA-.  194-099,  "Advanced  Polhrtion 
Instrumeo  atioa,  iac  Model  200A  Nilroges 
An  siyzar."  operated  on  «ny  fiill  scale 
Iwtvfeen  0-0.05  ppm  and  0-1.0  ppm. 


at  any  tentperahire  in  the  range  of  5*C  to 
40''C.  with  a  S-micron  TFE  fjUer  element 
installed  iii  the  filter  assembly,  with  either  a 
user-  or  vendor-supplied  vacuum  pump 
capable  of  providing  an  absolute  pressure  no 
greater  than  10  inches  mercury  at  1  slpm, 
with  the  following  software  settings: 
D>'namic  2tero:  OFF;  D)-namic  Span:  OFF: 
Cal-on-NOj:  OFF:  Dilution  Eactor:  1.0; 
AutoCal:  ON  or  OFF:  Independent  Range:  ON 
or  OFF;  AutoRange:  ON  or  OFF:  Temp/Pres 
Compensation:  ON;  and  with  or  without  any 
of  the  I'oLiowing  options: 
Rack  Mount  with  Slides 
Rack  Mount  without  Slides.  Ears  Only 
Rack  Mount  for  External  Pump  without  Slide 

Tray 
Stainless  Steel  Zero/Span  Valves 
Internal  Zero/Span  with  VaU-es  (IZS) 
Permeation  Tubes  for  iZS 
4-20  niA  Isolated  Outimts 
Digital  Status  Output.^ 
RS-232  Outputs 

Note:  In  addition  to  the  U.S.  electrical 
power  voltage  and  frequency,  this  analyzer  is 
approved  for  use.  widi  proper  foctory 
configuration,  on  50  Hertz  line  frequency  and 
any  of  the  following  voltage  ranges:  200-242 
Vac  (220  volts  nominal):  215-264  Vac  (240 
volts  nominal). 

This  method  is  available  from 
Advanced  PoUution  Instnunentatioa. 
Inc.,  8815  Production  Avenue.  San 
Diego.  California  92121-2219.  A  notice 
of  receipt  of  application  for  this  method 
appeared  in  the  Federal  Register. 
Volume  59.  August  23, 1994,  page 
43342. 

A  test  analyzer  representative  of  this 
method  has  been  tested  by  the 
applicant  in  accordance  with  the  test 
procedures  specified  in  40  CFR  part  53. 
After  reviewing  the  results  of  these  tests 
and  other  information  submitted  by  the 
applicant.  EPA  has  determined,  in 
accordance  with  part  53.  thai  this, 
method  should  be  designated  as  a 
reference  method.  The  information 
submitted  by  the  applicant  will  be  kept 
on  file  at  EPA's  Atmospheric  Research 
and  Exposure  Assessment  Laboratory. 
Research  Triangle  Park,  North  Carolina 
27711,  and  will  be  available  for 
inspection  to  the  extent  consistent  with 
40  CFR  part  2  (EPA's  regulations 
implementing  the  Free<fom  of 
Information  Act). 

As  a  designated  reference  method, 
this  method  is  acceptable  for  use  by 
States  eid  other  air  monitoring  agencies 
under  requirements  of  40  CFR  part  58, 
Ambient  Air  Quality  Surveillance.  For 
such  purposes,  the  method  must  be 
used  in  strict  accordance  with  the 
operation  or  instruction  manual 
associated  wiA  tfie  method  and  wi^ect 
to  any  limitati<Nis  (e.g..  operating  raoge) 
specified  in  Uie  aj^licab^  designation 
(see  description  of  the  method  £^ve). 
Vendor  raodificatioBS  of  a  designated 
method  used  for  purposes  of  part  58  an* 


permitted  only  with  prior  approval  of 
EPA,  as  provided  in  part  53.  Provisions 
concerning  modification  of  such 
methods  by  users  are  specified  under 
section  2.8  of  appendix  C  to  40  CFR  part 
58  (Modifications  of  Methods  by  Users). 

In  general,  this  designation  applies  to 
any  analyzer  which  is  identical  to  the 
analyzer  described  in  the  designation.  In 
many  cases,  similar  analyzers 
manufactured  prior  to  the  designation 
may  be  upgraded  (e.g.,  by  minor 
modification  or  by  substitution  of  a  new 
operation  or  instruction  manual)  so  as  to 
be  identical  to  the  designated  method 
and  thus  achieve  designation  status  at  a 
modest  cost.  The  manufacturer  should 
be  consulted  to  detemiine  the  feasibility 
of  such  upgrading. 

Part  53  requires  that  sellers  of 
designated  methods  comply  with 
certain  conditions.  These  conditions  are 
given  in  40  CFR  53.9  and  are 
simimarized  below: 

(1)  A  copy  of  the  approved  operation 
or  instruction  manual  must  accompany 
the  analyzer  when  it  is  delivered  to  the 
ultimate  purchaser. 

(2)  The  analyzer  must  not  generate 
any  unreasonable  hazard  to  operators  or 
to  the  environment. 

(3)  The  analyzer  must  function  within 
the  limits  of  the  performance 
specifications  given  in  table  B-1  of  part 
53  for  at  least  one  year  after  delivery 
when  maintained  and  operated  in 
accordance  with  the  operation  manual. 

(4)  Any  analyzer  offered  for  sale  as  a 
reference  or  equivalent  method  must 
bear  a  label  or  sticker  indicating  that  it 
has  been  designated  as  a  reference  or 
equivalent  method  in  accordance  with 
part  53. 

(5)  If  such  an  analyzer  has  two  or 
more  selectable  ranges,  the  label  or 
sticker  must  be  placed  in  close 
proximity  to  the  range  selector  and 
indicate  which  range  or  ranges  have 

^  "^  been  included  in  the  reference  or 
^    equivalent  method  designation. 
]f        (6)  An  applicant  who  offers  analyzers 
for  sale  as  reference  or  equivalent  and 
to  notify  them  within  30  days  if  a 
'  reference  or  equivalent  method 
designation  methods  is  required  to 
maintain  a  list  of  ultimate  purchasers  of 
such  analyzers  applicable  to  the 
analyzer  has  been  canceled  or  if 
adjustment  of  the  analyzers  is  necessary 
under  40  CFR  53.11(b)  to  avoid  a 
cancellation. 

(7)  An  applicant  who  modifies  an 
analyzer  previously  designated  as  a 
reference  or  equivalent  method  is  not 
permitted  to  sell  the  analyzer  (as 
modified)  as  a  reference  or  equivalent 
method  (although  he  may  choose  to  sell 
it  without  such  representation),  nor  to 
attach  a  label  or  sticker  to  the  analyzer 


(as  modified)  under  the  provisions 
described  above,  imtil  he  has  received 
notice  imder  40  CFR  53.14(c)  that  the 
original  designation  or  a  new 
designation  applies  to  the  method  as 
modified  or  until  he  has  applied  for  and 
received  notice  imder  40  CFR  53.8(1})  of 
a  new  reference  or  equivalent  method 
determination  for  the  analyzer  as 
modified. 

Aside  from  occasional  breakdowns  or 
malfimctions.  consistent  or  repeated 
noncompliance  with  any  of  these 
conditions  should  be  reported  to: 
Director,  Atmospheric  Research  and 
Exposure  Assessment  Laboratory. 
Department  E  (MD-77),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711. 

Designation  of  this  reference  method 
will  provide  assistance  to  the  States  in 
establishing  and  operating  their  air 
quality  surveillance  systems  under  part 
58.  Technical  questions  concerning  the 
method  should  be  directed  to  the 
manufacturer.  Additional  information 
concerning  this  action  may  be  obtained 
from  Frank  F.  McElroy.  Methods 
Research  and  Development  Division 
(MD-77),  Atmospheric  Research  and 
Exposure  Assessment  Laboratory.  U.S. 
Enviroimiental  Protection  Agency. 
Research  Triangle  Paik,  North  Carolina 
27711,(919)541-2622. 
Carl  Gerber, 

Assistant  Administrator  for  Research  and 

Development. 

(FR  Doc.  94-29691  Filed  12-1-94;  8:45  am] 
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Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availabihty  of  EPA  comments 
prepared  November  14, 1994  through 
November  18,  1994  pursuant  to  the 
Environmental  Review  Process  (ERP). 
imder  Section  309  of  the  Dean  Air  Act 
and  Section  102(2)(C)  of  the  National 
Envirorunental  Poficy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  envirorunental  impact 
statements  (EISs)  was  published  in  the 
Federal  Register  dated  April  10, 1994 
(59  FR  16807). 

Draft  EISs 

ERP  No.  D-AFS-E65046-SC  Rating 
ECl,  Francis  Marion  National  Forest 
Land  and  Resource  Management  Plan, 
Implementation.  Charleston  and 
Berkeley  Counties.  SC. 


Summary:  EPA  expressed 
environmental  concerns  regarding  the 
proposed  alternative  and  recommended 
that  best  available  management 
practices  be  implemented  for  this 
alternative. 

ERP  No.  D-FHW-K40134-CA  Rating 
EC2,  CA-180  Transportation  Project. 
Construction,  between  Temperance 
Avenue  and  Cove  Road,  Funding  and 
COE  Section  404  Permit,  Fresno  County. 
CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
air  quality  consequences  of  this  project 
and  related  roadway  expansions.  EPA 
requested  additional  air  quality 
information. 

ERP  No.  D-FTA-K40208-CA  Rating 
LO,  South  Sacramento  Corridor,  Transit 
Improvements,  Funding,  Sacramento. 
Yolo,  EL  Dorado  and  Placer  Counties. 
CA. 

Summary:  EPA  expressed  a  lack  of 
objections  and  commented  that  the 
project  had  great  merit  in  that  it  would 
serve  to  reduce  vehicle  miles  traveled 
and  air  pollution  emissions  in  an  area 
projected  to  have  major  growth  in  the 
next  20  years. 

Final  EISs 

ERP  No.  F-BLM-K65200-NV, 
Tonopah  Resource  Area,  Resource 
Management  Plan,  Implementation. 
Battle  Mountain  District,  Nye  and 
Esmeralda  Counties,  NV. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessar)'.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-COE-E39034-KY, 
Louisville  Waterfront  Park/Falls  Harbor 
Development  Project,  Construction,  COE 
Section  10  and  404  Permits,  Ohio  River 
Louisville,  Jefferson  County,  KY 

Simimary:  EPA  expressed 
environmental  concerns  regarding  the 
development  of  this  site  due  to  potential 
contaminant  problems.  Additional  data 
will  need  to  be  evaluated  by  the 
Kentucky  Department  of  Environmental 
Protection  before  a  definitive 
determination  regarding  the 
environmental  consequences  of  this 
proposal  can  be  made. 

Dated:  November  28, 1994. 
William  D.  Dickerson, 

Director.  Federal  Agency  Liaison  Di\ision 
Office  of  Federal  Activities. 
IFR  Doc.  94-29722  Filed  12-1-94;  8:45  an-' 
BH.UNG  COOC:  6S60-60-U 


61894 


Federal  Re^er  /  Vol.  59. 


No.  231  /  Friday.  December  2,  1994  /  Notices 


IER-FRL-4717-q 

EnvtRMMMMMI  Impact  StatementB; 
fiovos  Of  MvanaDimy 

Responsible  agency:  Office  of  Federal 

Activities.  General  Infonnation  (202) 

260-5076  OR  (202)  260-5075. 
Weekly  Receipt  of  Environmental 

Impact  Statements  Filed  November  21. 

1994  ThnH^  November  25. 1994 

Pursuant  to  40  CFR  1506.9. 

HS  No.  940476.  FINAL  EIS,  COE,  CO. 
Central  City  Water  Development 
Project,  Implementation.  COE  Section 
404  P^nnit.  Right-of-Way  Grant  and 
Spedal-Use-Pemiit.  Nofth  Clear  Creek 
Basio.  CO.  Due:  Mnuary  03. 1995. 
Contact:  Richard  GortxMi  (402)  221- 
4598. 

EIS  No.  940477.  DRAFT  EIS.  NPS,  OR. 
Qater  Lake  National  Park 
Developmeirt  Concept  Plan/ 
Amendment  to  the  General 
^    Management  Plan,  Implementation. 

,'    Klamath  County,  OR.  Due:  February 

^  01. 1995.  Contact:  Charies  Odegaard 
(206)  220^000. 

EIS  No.  94047«.  DRAFT  EIS.  DOD.  CA. 
CaliJbnua  Acoustic  Thermometry  of 
Ocean  Climate  (ATOC)  Program  and 
Marine  Mammal  Research  Program 
(MMRP),  Funding,  Marine  Mammal 
Research  Permit  and  COE  Nationwide 
Permits  Issuance,  Monterey  County, 
CA.  Due:  January  17, 1995.  Contact: 
Marilyn  E.  Cox  (619)  534-3470. 

EIS  No.  940479.  DRAFT  EIS.  FHW.  MO, 
MO-13  Highway  Improvement. 
Existing  MO-13  to  MO-10  just  south 
of  Richmond  to  US  24  just  south  of 
Lexii^ton.  Funding,  COE  Section  10 
and  404  Permits  and  US  Coast  Guard 
Bridge  Permit  Issuance.  Ray  and 
Lafayette  Counties.  MO,  Due:  January 
23. 1995.  Contact;  Donald  Neuman 
(314)636-7104. 

EIS  No.  9404*0.  DRAFT  SITPPLEMENT. 
FHW.  WV.  VA.  Appalachian  Corridor 
H  Higfairay  Constructi<m.  Eikins,  West 
Virginia  to  1-61,  Strasbtug.  Virginia, 
Updated  Informatioa  oonceroing 
AJigaxaeat  Selection,  several  counties, 
WV  and  VA.  Due:  January  23.  1995, 
Conlact:  Bobby  Blackm"cin  (304)  558- 
3093. 

ELS  No.  940481.  DRAFT  EIS.  NPS.  WY. 
ID.  MT.  Fishing  Bridge  Campsite 
Replacement  Project,  Implementation. 
Yellowstone  National  Park.  Fremont 
County,  ID:  Pai-k  and  Gallatin 
Counties,  MT  and  Park  and  Teton 
Counties,  WY,  Due;  February  17. 
1995.  Contact  Beth  Kaediag  (307J 
344-2021. 

EIS  No.  940482.  DRAFT  EIS.  FRC.  WA, 
Skagit  River  Basin  Hydroelectric 
Projects.  Nine  Projects — (FERC. 
Nn.lOlOO)  (FERC.  No.  4437)  (FERC. 


No.  43i6)  (FERC.  No.  3913)  (FERC. 
No.  97i  7)  (FERC.  No.  10311)  (FERC. 
No.  691  4)  and  (FERC  No.  10269  and 
No.  10<  16)  Construction  and 
Operat  an.  Licensing,  Whatcom  and 
Skagit  <  k)iuities,  WA,  Due:  January  30. 
1995,  C  antact:  John  McEachern  (202) 
219-30  »6. 

EIS  No.  9  10483,  DRAFT  EIS.  FRC,  WA. 
Nooksa  :k  River  Basin  Hydroelectric 
Project  ,  Seven  Projects— (FERC  No. 
4628)  (  ERC  No.  4738)  (FERC  No. 
4270)  (  ERC  No.  4282)  (FERC  No. 
9231)  (  ERC  No.  4312)  and  (FERC. 
No.  37;  1)  Construction  and 
Operat  on.  Licensing.  Whatcom 
County  WA.  Due:  January  30. 1993. 
Contad :  Tom  Dean  (202)  219-2778. 

EIS  No.  9  [0484,  FINAL  EIS,  COE,  WA. 
South*  est  Harbor  Cleanup  and 
Redeve  opment  Project,  Construction. 
COE  Se  :tion  10/404  Permit  and 
NPDES  Permit  Issuance,  SW  Spokane 
Street  ti » Elliott  Bay  and  Harbor 
Avenu«  SW  to  the  West  Waterway. 
Port  of;  Jeattle,  King  County.  WA. 
Due:  Ja]  luary  03, 1995.  Contact: 
Stephei  I  Martin  (206)  764-3631. 

EIS  No.  9  ,04«5.  DRAFT  EIS.  AFS,  AK. 
Helicof  t^  Glacier  Landing  Tours, 
Implen  entation.  Issuance  of  Special- 
Use-Peihiits,  Tongass  National  Forest, 
Chatham  Area,  Juneau  Ranger  District, 
AK,  Dufc:  January  20. 1995,  Contact: 
John  FdfTO  (907)  S88-8800. 

EIS  No.  940486.  FINAL  EIS,  USN,  CA. 
Lemooie  Naval  Air  Station 
Realigntnent,  Relocation  of  98 
Militarv  Construction  Projects  from 
Mirani*  Naval  Air  Station, 
Implementation,  Lemoore  County, 
CA,  Dut:  January  03. 1995.  Contact: 
Surinde  r  Sikand'  (415)  244-3721. 

EIS  No.  9  0487,  DRAFT  EIS.  AFS,  MS, 
G.  F.  Er  imbeit  and  Black  Creek  Seed 
Ordiart  s  Pest  Management  Plan. 
Implem  tntation.  Southern  Region,  - 
Nationa   Forests  in  Mississippi, 
Forrest  nd  Perry  Counties,  MS.  Due: 
January  23, 1995,  Contact:  Sally 
Campb*  II  (503)  326-7755. 

EIS  No.  9-  0488.  FINAL  EIS,  UAF.  CA. 
Castle  /  ir  Force  Base  (AFB)  Disposal 
and  Ret  se.  Iinptecientation.  Merced 
County.  CA.  Due:  Jaiuiary  03. 1995, 
Contact  Teny  D.  Annstrong  (210) 
536-391  7. 


UMI 


Dated:  NAvemt>er ', 

William  D. 

DirecUtr.  F^eral  i 
Office  I 

IFR  Doc.  94-29723  Filed  12-1-94: 8:45  amj 
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Dickftrson, 

AgfRcy  Liaison  Oifiaon, 
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FEDERAL  RESERVE  SYSTEM 

Banco  Santander.  SJ\.,  et  aL; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Back  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  (W  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1642tc)). 

Each  applicsition  is  a%'ailable  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  sufBce 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  tliese  applications 
must  be  received  not  later  than 
December  27, 1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge.  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045: 

1.  Banco  Santander^  S.A..  Madrid. 
Spain;  to  aoquire  100  percent  of  the 
voting  shares  of  First  State  Bank. 
Wilmington,  Delaware. 

B.  Federal  Reserve  Bank  of  Allanta 
(Zane  R.  Kelley.  Vice  Pre.«deal)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  ISB  FiaanciaJ  Corporation.  New 
Iberia,  Louisiana:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Iberia 
Savings  Bank,  New  Iberia,  Louisiana. 
Iberia  Savings  Bank  is  currently  a 
mutual  savings  hank  thai  will  convert  to 
a  stock  savings  hank  prior  to  its 
acquisition  by  ISB  Financial 
Corporation. 

C  Federal  Reserve  Baak  of  St  Louis 
(Randall  C.  Sumner.  Vice  President)  41 1 
Locust  Street.  Sl  Louis.  Missouri  63168: 

1 .  Mercaatile  Bancorporaiion,  Inc.  St 
Louis,  Miasouri:  to  acquire  100  percent 
of  the  voting  shares  of  Central  Mortgage 
Bancshai«s,  Inc.,  Kansas  City.  Missouri, 
and  thereby  ind  i  rectly  acqwre  Citizeos 
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Bank  of  Southwest  Missouri,  Nevada, 
Missouri;  Citizens-Jackson  County  Bank, 
Warrensburg,  Missouri:  and  Farmers 
Bank  of  Stover,  Stover,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  28, 1994. 

Jennifer  J.  Johnsan, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  94-29651  Filed  12-1-94;  8:45  am) 
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BNCCORP,  inc.;  Acquisition  of 
Company  Engaged  in  Nonbanking 
Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  wdll  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  m^y 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  16. 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President),  250  Marquette  Avenue, 
Miimeapolis,  Minnesota  55480: 

1.  BNCCORP,  Inc.,  Bismarck,  North 
Dakota  (Applicant),  to  acquire  100 
percent  of  the  voting  shares  of  ]MS 


Systems,  Inc.,  Bismarck,  North  Dakota 
(Company),  and  thereby  engage  in 
providing  data  processing  and 
transmission  services,  and  management 
consulting  services  for  depository 
institutions,  pursuant  to  §§  225.25(b)(7) 
and  ^25.25(b)(ll)  of  the  Board's 
Regulation  Y.  The  services  to  be 
provided  by  Company  would  consist  of; 
(1)  on-line  data  processing  and 
transmission  services  for  financial 
institutions  and  other  customers;  (2) 
home  banking  and  bill  pajnnent 
serv  ices;  (3)  data  processing  services 
with  computer  output  to  optical  digital 
disks,  and  related  storage,  retrieval, 
processing,  and  transmission 
capabilities;  (4)  on-site  data  processing 
and  transmission  facilities  for 
depository  and  similar  institutions;  (5) 
purchasing,  selling,  renting,  and 
maintaining  electronic  equipment  used 
to  perform  permissible  data  processing 
and  transmission  services;  and  (6) 
management  consulting  advice  to 
unaffiliated  bank  and  nonbank 
depository  institutions.  Applicant  has 
committed  that  Company  would 
conduct  these  activities  in  conformity 
with  the  limitations  set  forth  in 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  26, 1994. 

Jennifer  J.  Johnson, 

Depu  ty  Secretary  of  the  Board. 

IFR  Doc  94-29652  Filed  12-1-94:  8:45  amj 
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Citizens  Bancorp,  Inc.;  Change  in  Bank 
Control  Notice;Acquisition  of  Shares 
of  Banks  or  Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (1 2 
U.S.C.  1817(11(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  proces.sing.  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
wTiting  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  December  16, 
1994. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272:  ) 


1 .  Citizens  National  Bank  Employee 
Stock  Ownership  Plan,  Crockett,  Texas; 
to  acquire  an  additional  5.99  percent, 
for  a  total  of  15.00  percent,  of  the  voting 
shares  of  Citizens  Bancorp,  Inc., 
Crockett,  Texas,  and  thereby  indirectly 
acquire  Citizens  National  Bank, 
Crockett,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  28, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-29653  Filed  12-1-^94;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Additions  to  the  Senior  Executive 
Service  Performance  Review  Board 
Membership 

Title  5,  U.S.C.  4314(c)(4).  of  the  Civil 
Service  Reform  Act  of  1978,  Public  Law 
95—484,  requires  that  the  appointment 
of  Performance  Review  Board  members 
be  published  in  the  Federal  Register. 

On  November  21, 1994.  the 
Department  of  Health  and  Human 
Services'  PRB  membership  was 
published  in  the  Federal  Register.  The 
following  members  are  hereby  %dded  to 
that  membership: 

Walter  D.  Broadnax 
Kathleen  A.  Buto 
Paul  M.  Schwab 

Dated:  November  25. 1994. 
Thomas  S.  McFee, 
Assistant  Secretary  for  Personnel 
Administration. 
IFR  Doc.  94-29666  Filed  12-1-94;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-M-1917;  FR-3778-N-13J 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HLTD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
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ADDRESSES:  For  further  information, 
contact  William  Molster,  room  7256, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-1226;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  niunbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  mFORMA-PON:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1*88  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration.  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
Ijroperty  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  carmot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
frwm  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
by  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
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completQ  details  concerning  the 
processing  of  apphcations,  the  reader  is 
encourag  sd  to  refer  to  the  interim  rule 
governin  ;  this  program,  56  FR  23789 
(May  24,  1991). 

For  pre  perties  listed  as  suitable/to  be 
excess,  tl  at  property  may,  if 
subseque  itly  accepted  as  excess  by 
GSA,  be  1  tiade  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subji  set  to  screening  for  other 
Federal  t  se.  At  the  appropriate  time, 
HUD  wil  publish  the  property  in  a 
Notice  shpwing  it  as  either  suitable/ 
available  tor  suitable/unavailable. 

For  prcperties  listed  as  suitable/ 
unavailaqle.  ;he  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assst  the  homeless,  and  the 
property  will  not  be  available. 

Propertes  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  1 3r  20  days  from  the  date  of  this 
Notice.  H  imeless  assistance  providers 
interestec  in  a  review  by  HUD  of  the 
determini  ition  of  unsuitability  should 
call  the  tc  11  free  information  hne  at  1- 
800-927-  7588  for  detailed  instructions 
or  write  a|  letter  to  William  Molster  at 
the  addrets  listed  at  the  beginning  of 
this  Notic  B.  Included  in  the  request  for 
review  sh  auld  be  the  property  address 
(includin  [  ^p  code),  the  date  of 
publicati(  n  in  the  Federal  Register,  the 
landholdj  ig  agency,  and  the  property 
number. 

For  mo  e  information  regarding 
particular  properties  identified  in  this 
Notice  (/.( .,  acreage,  floor  plan,  existing 
sanitary  fi  cilities.  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
followingjaddresses:  U.S.  Navy:  John  J. 
Kane,  Dej  uty  Division  Director,  Dept.  of 
Navy,  Res  I  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  St  eet.  Alexandria.  VA  22332- 
2300:  (70; )  325-0474.  (This  is  not  a  toll- 
free  numt  er.) 

Dated:  N  >vember  25. 1994. 
Jacquie  M.  Lawing, 

Deputy  Ass  slant  Secretary  for  Economic 
Developme  it. 

Title  V.  Fe(  eral  Surplus  Property  Program. 
Federal  Re  ;ister  Report  for  12A)2/M 

Unsuitable  Properties 
Land  (by  Si  ite) 

California 

Naval  Air  5  [ation.  Miramar 
San  Diego  (  o:  San  Diego.  CA  92145-5005 
Landholdiii  i  Agency:  Navy 
Property  N  mber:  779440026 
Status:  Unc  srutilized 
Reason:  Wi  hin  airport  runway  clear  zone 
Other 


Comment:  Inaccessible 

[FR  Doc.  94-29563  Filed  12-1-94;  8:45  ami 
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Office  of  the  Assistant  Secretary  for 
Housing,  Federal  Housing 
Commissioner 

[Docket  No.  N-94-3842;  FR-3818-N-01] 

Notice  of  Accepted  Bid  for  the  Section 
221(g)(4)  Multifamily  Project  Mortgage 
Auction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  Federal  Housing 
Commissioner,  HUD. 
ACTION;  Notice  of  Accepted  Auction  Bid. 


SUMMARY:  The  National  Housing  Act 
requires  that  the  Secretary  of  HUD  cause- 
Federal  Register  publication  of  the 
accepted  bid  in  a  multifamily  project 
mortgage  auction.  Accordingly,  this 
notice  announces  the  name  of  the 
auction  winner  and  the  amount  of  the 
accepted  bid  for  the  auction  conducted 
on  October  20, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Richbourg,  Director,  Management 
Control  Staff,  Office  of  the  FHA- 
ComptroUer,  Room  5144.  451  Seventh 
Street,  S.W.,  Washington,  D.C.,  20410, 
telephone  (202)  401-0577.  Hearing-  or 
speech- impaired  individuals  may  call 
HUD's  TDD  number  (202)  708-4594. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  National  Housing  Act  (12  U.S.C. 
1701-1 749aaa-5)  (the  Act)  authorizes 
and  governs  the  Department's  mortgage 
insurance  program.  Section  221  of  the 
Act  permits  certain  HUD-insured 
mortgagees  to  assign  the  original  credit 
instrument  and  the  mortgage  securing 
the  credit  instrument  to  the  Secretary  of 
HUD.  Section  221(g)(4)(A)  sets  forth  the 
two  requirements  for  mortgage 
assignment.  The  commitment  to  insure 
ijiust  have  been  entered  into  prior  to 
November  30. 1983.  Secondly,  the 
mortgage  must  not  be  "in  default  at  the 
expiration  of  twenty  years  from  the  date 
the  mortgage  was  endorsed  for 
insurance." 

Section  221(g)(4)(C),  which  was 
added  by  section  336  of  the  National 
Affordable  Housing  Act  of  1990  (Pub.  L. 
101-625,  approved  November  28, 1990). 
authorizes  the  Secretary  to  conduct  a 
multifamily  project  mortgage  auction  in 
lieu  of  accepting  the  mortgage 
assignments.  Section  221(g)(4)(C)(ii)(IV) 
of  the  Act  states  that  the  Secretary 
"(sihall  accept  the  lowest  interest  rate 


bid  for  purchase  that  the  Secretary 
deems  acceptable."  Section 
221(g)(4)(C)(u)(IV)  also  mandates  that 
"(tlhe  Secretary  shall  cause  the  accepted 
bid  to  be  puUished  in  the  Federal 
Register." 

On  October  20, 1994,  the  Department 
conducted  the  fourth  multifamily 
project  mortgage  auction.  All  111 
projects  mortgages  in  the  auction  were 
sold  to  one  bidder.  In  accordance  with 
section  221(g)(4){C)(ii)(IV)  of  the  Act, 
the  Department  is  publishing  details 
concerning  the  accepted  bid,  as  follows: 
Winning  Bidder:  CS  First  Boston 

Mortgage  Capital  Corporation 
Winning  Bid:  78.98  basis  points 

Dated:  November  28, 1994. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing,  Federal 
Housing  Commissioner. 
|FR  Doc.  94-29686  Filed  12-1-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-01&-95-1990-0(q 

Elito  District,  Nevada 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  on  a 
mining  Plan  of  Operations  for  Newmont 
Gold  Company  in  Eureka  and  Elko 
Counties,  Nevada;  and  notice  of  scoping 
period  and  public  meetings. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Pohcy 
Act  of  1969  and  43  CFR  Part  3809,  the 
Bureau  of  Land  Management  will  be 
directing  the  preparation  of  an  EIS  to  be 
prepared  by  a  third-party  contractor  on 
the  impacts  of  a  proposed  Plan  of 
Operations  for  gold  mining  by  Newmont 
Gold  Company,  in  Eureka  and  Elko 
Counties,  Nevada.  The  Bureau  invites 
comments  on  the  scope  of  the  analysis. 
DATES:  Scoping  meetings  will  be  held 
December  7, 1994,  at  the  Bureau  of  Land 
Management,  Elko  District  Office.  3900 
E.  Idaho,  Elko  Nevada,  and  on  December 
8, 1994,  at  the  Holiday  Inn.  1000  E.  6th 
St.,  Reno,  Nevada,  to  identify  issues  and 
concerns  to  be  addressed  in  ^e  EIS. 
Both  meetings  are  scheduled  from  7;0O- 
9:00  pm.  Representatives  of  Newmont 
Gold  Company  will  be  available  to 
answer  questions  about  the  Plan  of 
Operations.  Additional  scoping 
meetings  may  be  held  as  appropriate. 
Written  comments  on  the  Plan  of 
Operations  and  the  scope  of  the  EIS  will 
be  accepted  until  January  3.  1995. 


A  Draft  Environmental  Impact 
Statement  (DEIS)  is  expected  to  be 
completed  by  the  summer  of  1995,  and 
made  available  for  public  review  and 
comment.  At  that  time  a  Notice  of 
Availability  of  the  DEIS  will  be 
published  in  the  Federal  Register.  The 
comment  period  on  the  DEIS  will  be  60 
days  from  the  date  the  Notice  of 
Availability  is  published. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scoping  comments  may  be  sent  to: 
District  Manager,  Bureau  of  Land 
Management,  P.O.  Box  831,  Elko. 
Nevada  89803.  ATTN:  Bootstrap  EIS 
Coordinator.  For  additional  information, 
write  to  the  above  address  or  call  Deb 
McFarlane  at  (702)  753-0200. 
SUPPLEMENTARY  INFORMATION:  Newmont 
Gold  Company  of  Carlin.  Nevada,  has 
submitted  a  Plan  of  Operations  to  re- 
open their  Bootstrap  open  pit  mine  and 
initiate  mining  at  the  Tara  upon  pit 
mine,  located  1,500  feet  south  of 
Bootstrap.  The  proposed  iftines  and 
associated  facilities  are  located  in 
portions  of  Sections  2,  3, 10, 11. 14,  and 
15  of  Township  36  North,  Range  49 
East.  MOM;  approximately  30  air  miles 
northwest  of  Carlin,  Nevada.  Newmont 
developed  the  Bootstrap  open  pit  mine 
in  1974,  and  the  heap  leach  facility  in 
1977.  Operations  were  conducted 
through  1984.  Newmont  performed 
closure  and  reclamation  procedures  on 
the  leach  facility  during  1987  and  1988. 
The  proposal  is  to  re-open  the  Bootstrap 
pit  and  develop  tlie  new  Tara  pit,  create 
two  new  waste  dumps,  develop  a  new 
heap  leach  facility,  and  reroute  and 
upgrade  the  existing  access  and  haulage 
roads.  Following  public  notice  and 
comment,  Newmont  a(X]uired  a  permit 
from  the  Army  Corp  of  Engineers  to 
divert  Boulder  Creek  around  the 
planned  mining  activities.  Diversion 
construction  has  commenced  on  private 
land  and  is  expected  to  be  ctrmpleted  in  - 
early  1995.  Previous  surface  disturbance 
was  to  121  acres  of  public  land  and  153 
acres  of  private  land.  Part  of  the 
proposed  operation  would  be  confined 
to  previously  disturbed  areas. 
Additional  surface  disturbance  is 
anticipated  on  approximately  802  acres 
of  public  land  and  238  acrs>s  of  private 
land. 

The  issues  expected  to  be  analyzed  in 
the  EIS  include  potential  impacts  to 
cultural  resources,  wildlife,  pit  water 
quality,  air  quality,  soils,  vegetation, 
hazardous  materials,  paleontology,  and 
social  and  economic  values.  Cumulative 
impacts  will  also  be  addressed.  In 
addition,  the  following  resourcis  will  be 
analyzed:  recreation  and  wildemnss, 
geology,  range  management,  lands  and 
realty,  visual  resources,  and  land  use 


planning.  The  analysis  will  be 
conducted  by  an  interdisciplinary  team. 

A  range  of  alternatives  (including  but 
not  limited  to  alternative  reclamation 
measures  and  the  no-action  alternative) 
will  be  developed  to  address  the  issues. 
Mitigating  measures  will  be  considered 
to  minimize  environmental  impacts  and 
to  assure  that  the  proposed  action  does 
not  result  in  undue  or  unnecessary 
degradation  of  pubHc  lands. 

Federal,  state  and  local  agencies  and 
other  individuals  or  organizations  who  • 
may  be  interested  in  or  affected  by  the 
Bureau's  decision  on  the  Plan  of 
Operations  are  invited  to  particifiate  in 
the  scoping  process  nith  respect  to  this 
environmental  impact  analysis.  These 
entities  and  individuals  are  also  invited 
to  submit  comments  on  the  DEIS. 

It  is  important  that  those  interested.in 
the  Plan  of  Operations  participate  in  the 
scoping  and  commenting  process. 
Comments  should  be  as  specific  as 
possible. 
The  tentative  project  schedule  is  as 

follows:  • 

Begin  Public  Comment  Period — 

December  1994 
Issuance  of  Draft  Environmental  Impart 

Statement — Summer  of  1995 
File  Final  Environmental  Impact 

Statement— Winter  of  1995/1996 
Record  of  Decision — Winter  of  1995/ 

1996 
Begin  Construction  of  Operation — 

Spring  of  1996 

The  Bureau  of  Land  Management's 
scoping  process  for  the  EIS  will  include: 
(1)  Idpntification  of  issues  to  be 
addressed;  (2)  Identification  of  viable 
altcrnatlvos;  (3)  Notification  of 
interested  groups,  individuals  and 
agencies  so  that  additional  information 
conc'jrniug  these  issues,  or  other 
addit:  jnal  issues,  ran  be  obtained 
RfMlnp>  Karris. 
Elk'i  DislTK  t  Monagar. 
IFR  Doc.  94-29538  Filfid  12-1-94:  8:45  ami 
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Notice  of  Availability 

AGENCY:  Bureau  of  Land  Management. 
Klamaih  Falls  Resourre  Area. 
ACTION:  Notice  of  Axailability  of 
P,-opuKed  Resource  Management  Plan/ 
Final  Envi.nonmental  Impact  Statement 
for  the  Kiarnath  Falls  Resource  Ama  of 
the  Lakeview  District.  Omgon. 

SUMMARY:  Pursuant  to  section  102(2)(i:) 
of  the  National  Environmental  Policy 
Act  of  1970,  section  202(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  and  43  CFR  part  1610,  a  propos<itl 
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final  resource  management  plan/ 
environmental  impact  statement  (RMP/ 
EIS)  for  the  Klamath  Falls  Resource 
Area  of  the  Lakeview  District,  Oregon, 
has  been  prepared  and  is  available  to 
the  public.  The  RMP/EIS  describes  and 
analyzes  future  options  for  managing 
approximately  212,000  acres  of  partially 
forested  public  land  and  21,000  acres  of 
non-federal  sm-face  ownership  with 
federal  mineral  estate  administered  by 
the  Bureau  of  Land  Management  in 
Klamath  County,  just  east  of  the  Cascade 
Range  in  southern  Oregon. 
PUBLIC  PARTICIPATION:  The  draft  RMP/ 
EIS  was  available  for  public  review  from 
August  21. 1992  to  December  15. 1992. 
Written  comments  were  received  from 
agencies,  organizations,  and 
individuals.  Oral  comments  were  also 
heard  in  four  public  meetings,  and  at 
numerous  meetings  with  interested 
groups,  organizations,  and  individuals. 
The  four  public  meetings  were  held  in 
Klamath  Falls,  Keno,  and  Bonanza. 
Oregon.  In  addition,  numerous  meetings 
and  formal  briefings  were  held  by 
Oregon  BLM  State  Office  personnel.  All 
comments  provided  were  considered 
during  the  preparation  of  the  proposed 
final  RMP/EIS. 

Copies  of  the  proposed  final  RMP/EIS 
and  a  summary  of  it  may  be  obtained 
from  the  Klamath  Falls  Resource  Area 
office.  Public  reading  copies  will  be 
available  for  review  at  the  public 
libraries  in  Klamath  Falls  (Oregon)  and 
Redding  (California),  the  Klamath 
County  Office  Building,  all  government 
document  depository  libraries,  all  BLM 
State  Offices,  most  BLM  District  Offices, 
and  at  the  following  BLM  locations: 
Office  of  External  Affairs,  Main  Interior 
Building,  Room  5600, 18th  and  C 
Streets,  N.W.,  Washington,  D.C.  20240 
Pubhc  Room,  Oregon  State  Office,  1515 
S.W.  5th.  Portland,  Oregon  97201 
The  Klamath  Falls  Resource  Aiea 
BLM  will  host  an  open  house  for  the 
public  on  Wednesday,  November  30, 
1994  from  4  to  7  p.m.  and  Thursday 
December  1, 1994  from  9  a.m.  to  3  p.m. 
Staff  will  be  available  to  answer 
questions,  clarify  confusing  points, 
explain  rationales,  discuss  points  of 
concern,  and  generally  assist  the  public 
in  understanding  the  proposed  plan. 
The  open  house  will  be  held  at  the 
Klamath  Falls  Resource  Area  BLM  office 
at  2795  Anderson  Avenue,  Building  25, 
Klamath  Falls,  Oregon. 
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Protes  s  should  be  sent  to  the  Director 
(760),  Bi  reau  of  Land  Management. 
18th  Stn  et,  N.W..  Washington  D.C. 
20240,  w  ithin  the  30  day  protest  period. 
The  period  for  filing  a  plan  protest 
begins  wnen  the  Environmental 
Protecticft  Agency  publishes  in  the 
Federal  Register  its  Notice  of 
Availabi  ity  of  the  final  environmental 
impact  si  atement  concerning  the 
proposec  resource  management  plan  or 
amendmi  tnt.  The  protest  and  comment 
period  w  11  end  30  days  after  the 
EnviroM  lental  Protection  Agency 
publishe  i  its  Notice  of  Availability  in 
the  Fedei  al  Register,  or  on  December 
27, 1994,  whichever  is  later.  There  are 
some  res  rictions  on  the  protest  process, 
so  anyon  s  wishing  to  protest  needs  to 
carefully  read  the  introductory  letter  to 
the  docuj  nent.  To  be  considered 
complet^  your  protest  must  contain,  at 
a  minimum,  the  following  information: 

The  name,  mailing  address,  telephone- 
number,  aid  interest  of  the  person  filing  the 
protest.     I 

A  statenent  of  the  issue  or  issues  being 
protested.  | 

A  staten»ent  of  the  part  or  parts  of  the  plan 
being  prott  sted. 

A  copy  af  all  documents  addressing  the 
issue  or  is«ues  that  were  submitted  during 
the  plannitkg  process,  or  a  reference  to  the 
date  the  istue  or  issues  were  discussed  for 
the  record. 

A  concia  b  statement  explaining  why  the 
BLM  State  Director's  decision  is  believed  to 
be  incorre(  t. 

At  the  i  nd  of  the  30-day  protesT 
period,  th  B  BLM  may  issue  a  Record  of 
Decision  i  ipproving  implementation  of 
any  portit  ns  of  the  proposed  plan  not 
imder  pro  test.  Approval  will  be 
withheld  >n  any  portion  of  the  plan 
tmder  pro  test,  imtil  the  protest  has  been 
resolved. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Barron  Baf  1,  Area  Manager,  Klamath 
Falls  Resdurce  Area  office.  Phone  (503) 
883-6916 

SUPPLEMEUTARY  INFORMATION:  The 
proposed  final  RMP/EIS  describes  and 
analyzes  seven  alternatives  to  resolve 
the  following  issues:  (1)  Timber 
productioh  practices,  (2)  old  growth 
forests  am  I  habitat  diversity,  (3) 
threatenec  and  endangered  and  other 
special  st«  tus  species  habitat  (including 
habitat  foi  the  northern  spotted  owl),  (4) 
special  management  areas,  (5)  visual 
resourcesJ(6)  stream/riparian/water 
quality,  (7  recreation  resources,  (8)  wild 


Miller  CreeK  . 
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and  scenic  rivers,  (9)  land  tenure,  (10) 
rural  interface  areas,  (11)  range 
management,  and  (12)  proposed 
hydroelectric  or  alternative  energy 
projects.  The  issues  are  analyzed  in 
seven  distinct  alternatives  that  range 
from  high  resource  production  to  high 
resource  protection. 

The  overall  objective  of  the  plan  is  to 
manage  the  resources  in  the  Klamath 
Falls  Resource  Area  on  an  ecosystem 
basis.  Within  that  ecosystem 
management  framework,  the  proposed 
final  resource  management  plan  would 
maintain  or  improve  water  quality 
through  a  system  of  Riparian  Reserves 
and  best  management  practices. 

Approximately  51,400  acres  would  be 
managed  for  timber  production,  with  . 
restrictions  to  protect  or  enhance  other 
resource  values.  The  annual  probable 
timber  sale  quantity  would  be  1.1 1 
million  cubic  feet  or  6.31  million 
boardfeet  (1.03  mmcf  or  5.91  MMBF 
west  of  Highway  97  and  0.08  mmcf  or 
0.40  MMBF  east  of  Highway  97).  To 
contribute  to  biological  diversity, 
standing  trees,  snags,  and  dead  and 
down  woody  material  would  be 
retained. 

Management  would  provide  12,978  . 
animal  unit  months  in  the  livestock 
grazing  program. 

In  addition  to  protecting  listed  or 
proposed  threatened  and  endangered 
species  as  required  by  the  Endangered 
Species  Act,  the  BLM  would  manage 
habitats  of  federal  candidate,  state 
listed,  and  Bureau  sensitive  species  to 
maintain  their  populations  at  a  level 
that  would  avoid  federal  listing. 

Management  would  provide  for  a 
wide  variety  of  recreation  opportimities. 
with  particular  emphasis  on 
enhancement  of  opportunities  for 
dispersed  recreation  activities  including 
hunting,  fishing,  and  hiking,  as  well  as 
providing  outdoor  recreation  activities 
in  areas  that  are  both  close  to 
population  centers  and  accessible  by 
vehicles. 

Most  BLM-administered  lands  would 
remain  available  for  mineral  leasing  and 
location,  but  300  acres  would  be  closed 
to  leasing  for  oil  and  gas  and  geothermal 
resources,  and  6,400  acres  would  be 
closed  to  location  of  mining  claims. 

The  proposed  final  RMP/EIS  proposes 
designation  of  four  new  areas  of  critical 
environmental  concern  with  the  noted 
restrictions. 
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NC  >  No  Change  from  existing  situation. 
R  '  Use  is  allowed  but  with  restrictions. 
P  =  Use  is  prohibited. 


The  Miller  Creek  area  would  be 
designated  an  area  of  critical 
environmental  concern  to  maintain, 
protect,  and/or  restore  natural 
processes,  wildfife,  and  scenic  values. 
The  area  would  not  be  available  to 
planned  timber  harvest.  Livestock 
grazing  would  be  restricted.  Mineral 
leasing  would  be  subject  to  no  surface 
occupancy.  The  area  would  be  closed  to 
off-highway  vehicle  use  (except  Round 
Valley  Road  area). 

The  upper  Klamath  River  area,  from 
rim  to  rim,  would  be  designated  an  area 
of  critical  environmental  concern  to 
maintain,  protect,  and/or  restore 
historic,  cultural,  scenic,  fisheries,  and 
wildlife  populations  and  habitat.  The 
area  woiUd  not  be  available  for  planned 
timber  harvest  Off-highway  vehicle  use 
would  be  limited  to  designated  roads. 
Grazing  would  continue  at  or  near 
current  levels.  Mineral  leasing  would  be 
subject  to  no  surface  occupancy.  The 
area  would  not  be  available  for 
hydroelectric  development.  The  area 
would  be  managed  for  semi-primitive 
motorized  recreation  opportunities. 

The  Yainax  Butte  area  would  be 
designated  an  area  of  critical 
environmental  concern  to  maintain, 
protect,  and/or  restore  natural  process 
and  systems.  The  area  would  not  be 
available  for  planned  timber  harvest. 
The  area  would  be  open  to  livestock 
grazing,  but  could  be  fenced  if  necessary 
to  protect  plant  commimities.  Off- 
highway  vehicle  use  would  be  limited 
to  existing  roads.  Mineral  leasing  would 
be  subject  to  no  surface  occupancy.  The 
area  would  be  managed  for  semi- 
primitive  motorized  recreation 
opportimities. 

The  Old  Baldy  area  would  be 
designated  an  area  of  critical 
environmental  concern/research  natural 
area  to  preserve,  protect,  and/or  restore 
natural  processes  or  systems.  The  area 
would  not  be  available  for  timber 
harvest,  firewood,  or  salvage  sales.  The 
area  would  be  closed  to  off-highway 
vehicle  use.  The  area  would  remain  free 
of  cattle  use.  Mineral  leasing  would  be 
subject  to  no  surface  occupancy  and 
closed  to  mineral  entry.  The  area  would 
be  managed  for  semi-primitive 
motorized  recreation  opportunities. 


There  were  five  potential  areas  of 
critical  environmental  concern 
identified  that  met  the  Bureau  area  of 
critical  environmental  concern  criteria 
of  relevance  and  importance  that  are  not 
included  in  the  proposed  final  resoiuce 
management  plan  for  various  reasons. 
They  include:  Siuveyor  Forest  Area,  150 
acres;  Tuimel  Creek,  280  acres;  Spencer 
Creek,  320  acres:  The  Bimipheads,  50 
acres;  and  Pacific  Crest  Trail,  620  acres. 

One  river  segment  covering  11.0  miles 
was  found  suitable  for  designation 
under  the  National  Wild  and  Scenic 
Rivers  Act,  and  23.2  miles  of  rivers  that 
were  found  ehgible  for  designation  and 
studied  by  the  BLM  were  found  not 
suitable  for  designation  in  the  proposed 
final  resource  management  plan.  After 
the  proposed  resource  management  plan 
went  to  press,  the  Secretary  of  the 
Interior  designated  the  11.0  miles  of  the 
upper  Klamath  River  as  scenic  under 
section  2(a)(ii)  of  the  National  Wild  and 
Scenic  Rivers  Act.  This  designation  was 
signed  by  the  Secretary  of  the  Interior 
on  September  22, 1994.  Designation  of 
the  upper  Klamath  River  is  not 
protestable  in  the  RMP  protest  period  as 
the  Oregon  State  Director  of  the  BLM 
does  not  have  the  authority  to  overturn 
a  decision  made  by  the  Secretary  of  the 
Interior. 

Public  participation  has  occurred 
throughout  the  planning  process.  A 
Notice  of  Intent  was  filed  in  the  Federal 
Register,  in  September  1992.  Since  that 
time,  several  public  meetings,  mailings, 
and  briefings  were  conducted  to  solicit 
comments  and  ideas.  The  comments 
provided  throughout  the  process  have 
been  considered. 

This  Notice  meets  the  requirements  of 
43  CFR  1610.7-2  for  designation  of 
areas  of  critical  environmental  concern 
and  the  requirements  of  the  final  revised 
Department  of  the  Interior — Department 
of  Agricultiire  Guidelines  for  Eligibility, 
Classification,  and  Management  of 
Rivers  (FR  Vol.  47,  No.  173,  pg.  39454). 

Dated:  November  11, 1994. 
Terry  H.  Sodorff, 
Acting  District  Manager. 
[FR  Doc.  94-29623  Filed  12-01-94:  8:45  am] 
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Bureau  of  Land  Management 

[NM-060-05-1610-00] 

Extension  of  Public  Comment  Period 
for  the  Draft  Rosweil  Resource 
Management  Plan/Environmental 
Impact  Statement  and  Draft  CartstMd 
Resource  Management  Plan 
Amendment/Environmental  Impact 
Statement 

AGENCY:  Bureau  of  Land  Management, 
Rosweil  District. 

ACTION:  Extension  of  public  comment 
period  for  the  Draft  Rosweil  Resource 
Management  Plan/Environmental 
Impact  Statement  and  Draft  Carlsbad 
Resource  Management  Plan 
Amendment/Environmental  Impact 
Statement.  The  comment  period  will 
end  March  1. 1995. 

SUMMARY:  The  Bureau  of  land 
Management  (BLM)  is  extending  the 
previously  announced  public  comment 
period  for  the  Ehaft  Rosweil  Resource 
Management  Plan/Environmental 
Impact  Statement  (RMP/EIS)  and  the 
Draft  Carlsbad  Resource  Management 
Plan  Amendment/Enviroiunental 
Impact  Satement  (RMPA/EIS).  The  Draft 
RMP/EIS  and  Draft  RMPA/OS  have 
been  combined  in  a  single  document. 
The  90-day  public  comment  period 
began  November  4. 1994,  and  was 
scheduled  to  end  February  1, 1995. 
Because  of  the  Thanksgiving  and 
Christmas  holidays,  and  the  busy  time 
at  j'ear's  end,  the  public  comment 
period  is  extended  and  will  end  March 
1, 1995.  This  will  give  reviewrers  extra 
time  to  formulate  and  submit  comments 
on  the  document. 

DATES:  Written  comments  on  the  Draft 
Rosweil  RMP/EIS  and  the  Draft  Carlsbad 
RMPA/EIS  will  be  accepted  until  March 
1, 1995.  Public  hearings  on  the  drafts 
will  be  held  on: 

Jan.  10, 1995,  from  1:00  to  5:00  p.m.  and 
7:00  to  9:00  p.m.,  at  the  Person 
Auditorium  on  the  New  Mexico 
Military  Institute  campus,  Rosweil. 
New  Mexico;  and. 

Jan.  11, 1995,  from  1:00  to  5:00  p.m.  and 
7:00  to  9:00  p.m.,  at  the  BLM's 
Carlsbad  Resource  Area  office,  620 
East  Greens,  Carlsbad,  New  Mexico. 
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Oral  and  written  testimony  will  be 
accepted  at  the  hearings.  Oral  comments 
will  be  limited  to  five  minutes  and 
should  be  accompanied  with  written 
text,  if  possible. 

In  addition  to  the  public  hearings, 
three  open  houses  are  scheduled  for: 
Ian.  3. 1995.  from  1:00  to  5:00  p.m.  and 
6:00  to  8:00  p.m.,  at  the  office  of  the 
Ruidoso  Chamber  of  Commerce.  720 
Sudderth,  Ruidoso,  New  Mexico; 
Jan.  4.  1995.  from  1:00  to  5:00  p.m.  and 
6:00  to  8:00  p.m..  at  the  BLM's 
Carlsbad  Resource  Area  Office.  620 
East  Greene.  Carlsbad.  New  Mexico; 
and. 
fan,  5. 1995  from  1:00  to  5:00  p.m.  and 
6:00  to  8:00  p.m.,  at  the  BLMs 
Roswell  District  Office  conference 
room.  1717  West  2nd  Street,  Reswell. 
New  Mexico. 
ADDRESSES:  Written  comments  on  the 
document  should  be  addressed  to: 
David  Stout.  RMP/EIS  Team  Leader. 
Bureau  of  Land  Management;  Roswell 
District  Office.  1717  West  2nd  Street. 
Roswell.  New  Mexico,  88201-2019. 
telephone:  505-627-0272. 
FOR  FURnCR  MPORMATION  CONTACT: 
David  Stout.  RMP/EIS  Team  Leader,  at 
the  address  listed  above. 
SUPn.BIEirrARV  IMFORMATIOM:  Copies  of 
the  combined  RMP/EIS  and  RMPA/EIS 
are  available  at  the  Roswell  District 
Office  (address  above),  the  Roswell 
Resource  Area  Office.  500  North 
Richardson  Avenue,  Roswell,  New 
Mexico.  88201.  and  the  Carlsbad 
Resource  Area  Office,  620  East  Greene, 
Carlsbad.  New  Mexico.  88220. 

Dated:  November  23. 1994. 
LeatieM.CoM. 
District  A4anageT. 

IFR  Doc  94-29622  Filed  12-1-94;  8:45  ami 
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INTERSTATE  COMMERCE 

Notic*  of  bnent  To  Engage  in 
Compensated  Intercorporate  HauHng 
Opanrtioas 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524rbKl)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C 
10524(b). 

1.  Tlie  parent  corporation  is  Pace 
American.  Inc..  11550  Harter  Drive. 
Middleburv.  IN  46540. 

2.  The  wholly  owned  subsidiaries  of 
Pace  American.  Inc.  and  state  of 
corporation  are  as  follows: 

Pace  American  of  Georgia.  Inc.    (in 
Corporation) 


Pace 
Co 
Pace  Amferican 


Corpoi  ation) 


Corpoi  ation) 


Vernon  A 

Secretary. 
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of  Utah,  Inc.     (in 
Transport,  Inc.    (in 
Williams, 
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JOINT  B  >ARO  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisor)!  Committee  on  Actuarial 
Examina  ions;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinai  ions  will  meet  in  the 
Conference  Room  of  the  Office  of 
Director  *f  Practice,  Suite  600.  801 
Pennsylv  mia  Avenue.  NVf,  Washington. 
DC,  on  W  onday  and  Tuesday.  January  9 
and  10. 1  )95,  from  8:30  a.m.  to  5:00 
p.m.  eact  day. 

The  pu  rpose  of  the  meeting  is  to 
discuss  t<  pics  and  questions  which  may 
be  recom  nended  for  inclusion  on  future 
Joint  Boa  d  exanodnations  in  actuarial 
mathema  ics  and  methodology  referred 
to  in  Tith  29  U.S.  Code,  section 
1242(a)(l  (B)  and  to  review  the 
Novembel^  1994  Joint  Board  examination 
in  order  t )  make  recommendations 
relative  t]  lereto.  including  the  minimum 
acceptabl  5  pass  score.  In  addition,  the 
possibilit  r  of  having  single  true/false 
questions  with  a  lower  weighting  than 
other  que  ;tions  on  the  Pension 
Examinat  on  will  be  discussed. 

A  detei  nination  as  required  by 
section  1(  (d)  of  the  Federal  Advisory 
Committt  b  Act  (Pub.  L.  92-463)  that  the 
portions  t  f  the  meeting  dealing  with  the 
discussiofi  of  questions  which  may 
appear  orj  future  Joint  Board 
examinations  and  review  of  the 
Novembei  1994  Joint  Board  examination 
fall  withim  the  exceptions  to  the  open 
meeting  requirement  set  forth  in  Title  5 
U.S.  CodA  secUon  552(c)(9)(B),  and  that 
the  pubU(  interest  requires  that  such 
portions  I  e  closed  to  public 
participat  on. 

The  poi  tion  of  the  meeting  dealing 
with  the  <  iscussion  of  the  possibility  of 
having  sii  gle  true/false  questions  with  a 
lower  wei  jhting  than  other  questions  on 
the  Pensi*  n  Examination  will 
commenc  >  at  1:30  p.m.  on  January  9  and 
will  contL  me  for  as  long  as  necessary  to 
complete  he  discussion,  but  not  beyond 
3:00  p.m.  Fhis  portion  of  the  meeting 
will  be  op  }n  to  the  public  as  space  is 
available.  Time  permitting,  after  the 
close  of  tl:  is  discussion  by  Committee 
members,  interested  persons  may  make 
statement  germane  to  this  subject. 
Persons  m  ishing  to  make  oral  statements 


UMI 


are  requested  to  notify  the  Committee 
Management  Officer  in  writing  prior  to 
the  meeting  in  order  to  aid  in 
scheduling  the  time  available,  and 
should  submit  the  written  text,  or,  at  a 
minimimi,  an  outline  of  comments  they 
propose  to  make  orally.  Such  comments 
will  be  limited  to  ten  minutes  in  length. 
Any  interested  person  also  may  file  a 
written  statement  for  consideration  by 
the  Joint  Board  and  Committee  by 
sending  it  to  the  Committee 
Management  Officer.  Notifications  and 
statemraits  should  be  mailed  no  later 
than  December  21. 1994  to  Mr.  Leslie  S. 
Shapiro,  Joint  Board  for  the  Enrollment 
of  Actuaries,  c/o  U.S.  Department  of  the 
Treasury,  Washington.  DC  20220. 

Dated:  November  29, 1994. 
Leslie  S.  Shapiro, 

Advisory  Committee  Management  Officer. 
Joint  Board  for  the  Enrollment  of  Actuaries. 
[FR  Doc.  94-29644  Filed  12-1-94:  8:45  ami 
BILUNG  COOE  4ai»-2S-M 


DEPARTMENT  OF  LABOR 

Office  (^  the  Secretary 

An  Items  Consumer  Price  Index  for  an 
Urt>an  Consumers  United  States  City 
Average 

Pursuant  to  the  requirements  of 
Public  Law  95-602, 1  hereby  certify  that 
the  Consumer  Price  Index  for  all  Urban 
Consumers  rose  2.6  percent  between 
October  1993  and  October  1994  from  a 
level  of  145.7  (1982-84=100)  in  October 
1993  to  a  level  of  149.5  (1982-84=100) 
in  October  1994. 

Signed  at  Washington.  D.C..  on  tlie  2SUi 
day  of  November  1994. 
Robert  B.  Reich, 
Secretary  of  Labor. 

IFR  Doc.  94-29719  Filed  12-1-94;  6:45  am) 
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Employment  and  Training 
Administration 

[TA-W-28.997] 

AGIP  Petroleum  Company,  Inc., 
Houston.  TX:  Notice  of  Revised 
Determination  on  Reconsideration 

TTie  Department  is  revising  its  initial 
denial  of  eligibility  for  trade  adjustment 
assistance  (TAA)  for  workers  of  the 
subject  firm  as  a  result  of  a  voluntary 
remand  from  the  U.S.  Court  of 
International  Trade  in  Former 
Employees  of  AGIP  Petroleum 
Company.  Inc.,  v.  Secretary  of  Labor 
(USCIT  94-01-00025). 


Federal  Register  /  Vol.  59,  No.  231  /  Friday,  December  2,  1994  /  Notices  61901 


Investigation  findings  show  AGIP 
Petroleum  produced  crude  oil  and 
natural  gas  in  approximately  the  same 
dollar  amoimt  during  the  relevant 
period. 

The  workers  were  denied  TAA 
because  the  "contributed  importantly" 
test  of  the  Group  EligibiUty 
Requirements  of  the  Trade  Act  was  not 
met.  This  test  is  generally  determined 
through  a  survey  of  the  workers'  firm's 
major  declining  customers. 

On  reconsideration  the  Department 
obtained  information  not  previously 
available  regarding  a  major  crude  oil 
customer.  The  customer  was  a  major 
importer  of  crude  oil  in  1993  who 
substantially  increased  its  import 
purchases  of  crude  oil  in  1993 
compared  to  1992  while  decreasing  its 
purchases  from  AGIP  Petroleum 
Company. 

U.S.  imports  of  crude  oil  and  natural 
gas  increased  absolutely  and  relative  to 
domestic  shipments  in  1993  compared 
to  1992  and  in  the  latest  12-month 
period  ending  in  June  1994. 

Investigation  findings  show  that  AGIP 
Petroleum  had  declining  sales  in  the 
first  six  months  of  1993  compared  to  the 
same  period  in  1992.  Substantial  worker 
separations  occurred  in  1993. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
the  crude  oil  and  natural  gas  produced 
at  AGIP  Petroleum  Company 
contributed  importantly  to  (he  decline 
in  sales  and  to  the  total  or  partial 
separation  of  workers  at  AGIP 
Petroleum  Company  in  Houston,  Texas. 
In  accordance  with  the  provisions  of  the 
Trade  Act  of  1974, 1  make  the  following 
revised  determination: 

"All  workers  of  AGIP  Petroleum  Company, 
Inc.,  Houston,  Texas  who  became  totally  or 
partially  separated  from  employment  on  or 
after  August  20, 1992  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  17th  day  of 
November  1994. 

Victor  }.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  94-29716  Filed  12-1-94;  8:45  am] 

BILUNQ  COOE  4S10-30-M 


[TA-W-30, 319] 


) 


Baker  Performance  Chemicals,  (rtc, 
Anchorage,  AK;  Investigations 
Regarding  Certifications  of  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance;  Correction 

This  notice  corrects  the  notice  for 
jwtition  TA-W-30,  319  which  was 
published  in  the  Federal  Register  on 
September  27, 1994  (59  FR  49259-60)  in 
FR  Document  94-23856.  This  revises 
the  location  on  the  23  rd  line  of  the 
second  column,  in  the  appendix  table 
on  page  49260.  The  subject  firm's 
location  should  read  "Anchorage, 
Alaska"  on  the  23rd  line  of  the  second 
column. 

Signed  in  Washington,  D.C..  this  22nd  day 
of  November  1994. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Senices,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  94-29715  Filed  12-1-94;  8:45  ami 
BtLUNG  COOE  4S10-30-M 


[TA-W-29,773] 

James  River  Corp.;  Old  Town,  ME; 
Notice  of  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

On  October  7. 1994.  after  being 
granted  a  filing  extension,  the  company 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  published  in  the 
Federal  Register  on  August  8, 1993  (59 
FR  40370). 

The  company,  stated  among  other 
things,  that  it  is  losing  its  market  share 
of  wood  pulp  to  imported  wood  pulp. 
The  company  also  submitted 
information  showing  decreased  sales,  in 
value,  during  the  relevant  period. 

Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 

APPENDIX 


Signed  at  Washington.  D.C..  this  16th  day 
of  November  1994. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  94-29718  Filed  12-1-94;  8:45  ami 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  12. 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  12, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW.. 
Washington,  D.C.  20210. 

Signed  at  Washington.  D.C  this  14th  day 
of  November.  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  6-  Heemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  UnioiVworfcers/fimi— 

Location 

Date  re- 
ceived 

Date  of  peti- 
tion 

Petition  No. 

Articles  produced 

Verona  Fashions.  Inc  (Wkrs) 

Hoboken.  NJ 

11/14/94 

11/02/94 

30.478 

Ladies' coats. 
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Peiitkinen  Union/workers/fifm— 


MoM  Chemicai  Co/Consumer  Product 

(Wkrs). 

Venezuelan  Ltne  (Wkrs)  

Component  Technology  Corp  (WVrs)  . 

Oana  Caqx.  Oieisea  Plant  (Wlvs) 

EFR  Corp  (Co) 

riewluin  Fish  (Wkrs) _.,._„_„ 

Lockheed  R.  Worth  (Wta^ 

Peridot    Chemical    of    New    Jersey 

(OCAWU). 
PhiUp*  Components  (Wkrs) 

Polytoam.  Inc  (Wkrs)  

Tape-Measure  Entei^xises.  Inc  (Wkrs) 

Trigg  Driing  Co..  Inc  (\Ap'krs) 

Vought  Aircra^  (UAW) 

Wiener  Laces  (Wkrs)  : 

Tdxaco  Expk>rtrton  &  Production  (Co) 

Yolanda  Industry  (Wkrs) 

Dandy  Trimming  (Wkrs) 

Sunbrite  Dye  (ACTWU) 


Location 


Washington,  NJ  ... 

Miami,  FL  

Erie,  PA 

Chelsea,  Ml „ 

Everett,  WA 

New  Bedtord.  MA 
Ft  Worth.  TX  .._.. 
Newark,  NJ  


Saugerties.  NY 


Ftorence.  KY  

Jersey  City.  NJ 

Oklahoma  City,  OK 

Dallas,  TX  

OiHon.  NJ  

Denver,  CO 

New  York,  NY  

New  York.  NY  ..„.„ 

Passaic.  NJ 


IFR  Ooc.  94-29714  Fited  12-1-94;  8:45  ami 
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[TA-W-2>,20q 

Vought  Aircraft  Company  A/K/A  LTV 
AarosiMca  &  Dofsnse  Company  Oaflas. 
TX;  Notice  of  Revised  Determination 
on  Reopeeing 

On  November  9. 1994,  the 
Department,  at  the  request  of  the  - 
company  reopened  its  investigation  for 
the  workers  and  former  workers  of  the 
subject  firm  in  Dallas,  Texas.  The  initial 
investigation  resulted  in  a  negative 
determination  on  February  24. 1994  and 
was  published  in  the  Federal  Register 
on  March  10. 1994  (59  PR  11326). 

Findings  on  reopening  show  that  a 
sufficient  amount  of  aircraft 
subassembly  work  has  been  offloaded 
overseas  and  imported  back  to  the 
subject  firm.  Sales  at  the  subject  firm 
decreased  in  1993  compared  to  1992. 
Substantial  worker  separations  occurred 
at  the  subject  firm  in  1993  and  1994. 

Further,  several  appropriate 
subdivisions  (job  families  at  Vought 
Aircraft,  a/k/a  LTV  Aerospace  &  Defense 
Company  in  Dallas)  have  already  been 
certified'to  TAA  under  petitions  TA-VV- 
30.166.  TA-\V-30-167,  TA-W-30,202. 
TA-VV-30.249  and  TA-\V-29,856. 
These  certifications  wiU  be  terminated 
and  the  workers  will  be  covered  under 
TA-VV-29,206.  Vought  Aircraft  workers 
certified  under  TA-VV-28,470  are  not 
a*fected  by  this  notice. 


Date  re- 
ceived 


11/14/94 

11/14/94 
11/14/94 
11/14/94 
11/14/94 
11/14/94 
11/14/94 
11/14/94 

11/14/94 

11/14/94 
1 1/14/94 
11/14/94 
11/14/94 
11/14/94 
11/14/94 
11/14/94 
11/14/94 

11/14/94 


Date  of  peti- 
tion 


11/14/94 

10/29/94 
10/31/94 
11A)4/94 
11/01/94 
10/24/94 
10/31/94 
11/03/94 

11/14/94 

10/17/94 
11/02/94 
10/21/94 
10/25/94 
10/31/94 
10/31/94 
10/26/94 
10/26/94 

11/04/94 


Petition  No. 


Conclusii  n 

After  Cc  reful  consideration  of  the  new 
facts  obta  ned  on  reopening,  its  is 
conclude(  that  increased  imports  of 
articles  liie  or  directly  competitive  vnth 
the  aircran  subassemblies  contributed 
impoftanay  to  the  decline  in  sales  or 
producticfc  and  to  the  total  or  partial 
separatioa  of  workers  at  the  s;A)ject 
facility,  h  accordance  with  the 
provision  ;  of  the  Trade  Act  of  1974. ! 
make  the  bllowing  revised 
determint  tion: 


tot  illy  ( 


nei 


■  Sect  on 


All 
Aircraft 
workers 
became 
empiojTiii 
eligible  to 
under 
The  follow 
TA-W-30, 
30.202; 
effective  ^ 
TA-VV-28,. 

Signed  i 
of  November 


Victor  J.  Ti  uazo. 

Program  M  tnag/sr. 
Services.  C  'fk 
Assistance 
IFR  Doc.  9 

BILLING  coo 
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workfers  and  fonner  workers  of  Vou^t 
Ca  npany,  Dallas.  Texas,  except 
ceftified  under  TA-W-2a.470.  who 
or  partially  separated  from 
t  on  or  after  October  6. 1992  are 
pply  for  adjustment  assistance 

223  of  the  Trade  Act  of  1974. 
ng  certifications  are  terminated 
66;  TA-W-30.167;  TA-W- 
TA  -W-30,249  and  TA-W-29.856 
M  ivember  16, 1994.  Certification 
iTO  is  not  affected  by  this  itotice. 
Washington.  D.C.,  this  16th  day 
1994. 


Policy  and  Reeniploprtent 
Ice  of  Trade  AdjusUaent 
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30.479 

30,480 
30,481 
30.482 
30.483 
30,484 
30,485 
30,486 

30,487 

30,488 
30,489 
30,490 
30.491 
30,492 
30,493 
30,494 
30,495 

30,496 


Articles  produced 


Plastic  bags  and  Hners. 

Cleriral  offce — shipping  company. 

Coin  changers. 

Power  take-off  units. 

Logs. 

ComresfCial  fishennan. 

Aircraft  wiring  harnesses. 

Magnesium  onde  sulphur  dioxide. 

Ceramics/stJbassemblies  (or  comput- 
ers. 

Polystyrene  label  stock. 

Ladies'  sportswear. 

Oil  and  gas. 

Aircraft  parts  and  asserrbTies. 

Laces. 

Oil  expioratnn,  production. 

Skirts,  dresses  and  fabric. 

Trimings  and  fabric  tor  skhls  and 
dresses. 

Corttract  dye  and  finishing. 


Eoipioymem  Standards  Adminislration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  infcHmation  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  finom  other  sources.  They 
specify  the  basic  bmu-Iy  rates  and  firinge 
benefits  which  are  determined  to  be 
prevailing  for  the  described  classes  of 
l^orers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinatioBS  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretar>' 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  F^t  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  tinae  be 
enacted  containing  provisions  for  the 
pajonent  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
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to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  diaracter  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  piid>lic  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinatifms  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
deteiminations  firaquently  and  in  large 
volume  causes  procedures  to  be 
unpractical  and  ccmtrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Kepstar.  ot  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Aocoidingly.  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevtdling  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  t>enefits,  notice  of  which  is 
publidimi  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts."  shall  be  the  minimtmt  paid  by 
contractors  and  subcontractors  to 
Iriiorers  and  mechanics. 

Any  perscm.  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Furth^  infonnation  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employnient  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  (MW..  Room  S-3014. 
Washington.  DC  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notioe.  Genmal  Wage  Determination  No. 
NI940010  dated  liarch  18, 1994. 

Agencies  with  construction  proiects 
pending,  to  which  this  wage  decision 
would  have  been  applicabte.  diould 
utilize  General  W^e  Determination  Na 


Nr9490009.  Contracts  for  which  bids 
have  been  opened  shaU  not  be  affected 
by  this  notice.  Also,  consistent  with  29 
CFR  1.6(c)(2)a)(A),  when  the  opening  of 
bids  is  less  than  ten  (10)  days  from  the 
date  of  this  notice,  this  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notify 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 

New  General  Wage  Determination 
DeciMons 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determination  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  State: 

Volume  in 

Mississippi 
MS94006S  (Dec  02, 1994) 
MS940066  (Dec.  02, 1994) 
MS940067  (Dec.  02, 1994] 

VoiumelV 

Minnesota  ** 

MN940061  (Dec.  02. 1994} 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parenteses  foUovring  the  decisions 
being  modified. 

Volume  I 

Maine 

ME940005  (Feb.  1 1 ,  1994) 

ME940aiO  (Feb.  11. 1994} 

ME940026  (Feb.  11.  1994) 
Massachusetts 

MA940001(Feb.  11, 1994) 

MA940002  (Feb.  11, 1994) 

MA940003  (Feb.  11. 1994) 

MA94O00S  (Feb.  11. 1994) 

MA94a006  (Feb.  11. 1994) 

MA940007  (Feb.  11,  1994) 

MA940008  (Feb.  11, 1994) 

MA940009  (Feb.  11, 1994) 

MA940010  (Feb.  11, 1994) 

MA940012  (Feb.  11, 1994) 

MA94a013  (Feb.  1 1. 1994) 

MA940014  (Feb.  11. 1994) 

MA940015  (Feb.  11. 1994) 

MA940016  (Aug.  12. 1994) 

MA940019  (Aug.  12. 1994) 

MA940020(Aug.  19. 1994) 

MA940021  (Aug.  19. 1994) 
NewYoik 

NY940003  (Feb.  11. 1994) 

NY940004  (Feb.  11, 1994) 

NY940007  (Feb.  11. 1994) 

NY940013  (Feb.  11. 1994) 

NY94001S  (Feb.  11. 1994) 

NY940019  (Feb.  H.  1994) 

m'940021  (Feb.  11. 1994) 


NY94a026  (Feb.  11. 1994) 

NY940038  (Feb.  11. 1994) 
NY940044  (Feb.  11. 1994) 
I>fY»40047  (Feb.  11. 1994) 
m'940051  (Feb.  18. 1994) 

Volume  n 

None 

I'ohimp  lU 

tiOOB 

Vofume  A' 

Minneaota 
MN940003  (Feb.  1 1. 1904} 
MN94000S  (Feb.  11. 1994) 
MN940006  (Feb.  11. 1994) 
MN940007  (Feb.  It.  1994) 
MN940a08  (Feb.  11. 1994) 
MN940011  (Feb.  11. 1994) 
MN940012  (Feb.  11. 1994) 
MN94a01S  (Feb.  11. 1994) 
MN940027  (Mar.  25. 1994) 
MN940031  (Mar.  25. 1994) 
MN94003S  (Mar.  25. 1994) 
MK94003d  (Mar.  25. 1994) 
MN9400S0  (Apr.  01. 1994) 
MN940058  (Sep.  02. 1994) 
MN9400S9  (Sep.  02. 1994) 

Vohime  V 

fit,,.,- 
none 

Volume  VI 

Wastiiogton 

WA94000S  (Feb.  11. 1994) 

General  Wage  Oeterminatioa 
Publicatioa 

General  wage  determlnaticms  issued 
under  the  Dayis-Bacon  aixi  related  Acts. 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "Genial  Wage 
Determinations  Issued  Under  Hie  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  SO 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Go\'emment  Depository  Libraries  across 
the  count)'.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  D.C  20402.  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  die  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  wdiich  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 
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Signed  at  Washington,  D.C.  this  25th  Day 
of  November  1994. 

Alan  L.  Moca, 

Director,  Division  of  Wage  Determination. 
(FR  Doc.  94-29498  Filed  12-1-94;  8:45  am] 
WLUNG  CODE  4S1»-37-M 


NATIONAL  SaENCE  FOUNDATION 

National  Science  Board;  Nominations 
for  Membership 

The  National  Science  Board  (NSB)  is 
the  policymaking  body  of  the  National 
Science  Foundation  (NSF).  The  Board 
consists  of  24  members  appointed  by 
the  President,  with  the  advice  and 
consent  of  the  Senate,  for  six-year  terms, 
in  addition  to  the  NSF  Director  ex 
officio. 

Section  4(c)  of  the  National  Science 
Foundation  Act  of  1950,  as  amended, 
states  that:  "The  persons  nominated  for 
appointment  as  members  of  the  Board 

(1)  shall  be  eminent  in'the  fields  of  the 
basic,  medical,  or  social  sciences, 
engineering,  agriculture,  education, 
research  management,  or  public  affairs; 

(2)  shall  be  selected  solely  on  the  basis 
of  established  records  of  distinguished 
service;  and  (3)  shall  be  so  selected  as 

to  provide  representation  of  the  views  of 
scientific  and  engineering  leaders  in  all 
areas  of  the  Nation." 

All  of  the  members  whose  terms 
expire  in  May  1996  are  eligible  for 
reappointment.  Current  NSB 
membership  is  as  follows: 

Terms  Expire  May  10, 1996 

Dr.  Perry  L.  Adkisson.  Regents 

Professor.  Department  of  Entomology. 

Texas  A&M  University,  College 

SlaHon,  TX 
Dr.  Bernard  F.  Burke,  William  A.  M. 

Burden  Professor  6f  Astrophysics. 

Massachusetts  Institute  of 

Technology,  Cambridge,  MA 
Dr.  Thomas  B.  Day,  President,  San  Diego 

State  University,  5300  Campanile 

Drive,  San  Diego,  CA 
Dr.  James  J.  Duderstadt.  President,  The 

University  of  Michigan,  2074  Fleming 

Administration  Building,  Ann  Art)or, 

MI 
Dr.  Marye  Anne  Fox,  (Vice  Chairman, 

National  Science  Board),  Vice 

President  for  Research,  University  of 

Texas  at  Austin,  Austin,  TX 
Dr.  Phillip  A.  Griffiths,  Director, 

Institute  for  Advanced  Study,  Olden 

Lane.  Princeton.  NJ 
Mr.  Jaime  Oaxaca,  Vice  Chairman, 

Coronado  Communications 

Corporati  on .  1 1 340  West  Olym  pic 

Boulevard,  Suite  206.  Los  Aneeles, 

CA  ^ 

Dr.  Howard  E.  Simmons.  Jr.,  Central 

Research  &  Development.  DuPont 
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Experii  lental  Station,  P.O.  Box  80328, 
Wilmir  gton,  DE 

Terms  Ex  >ire  May  10, 1998 

Dr.  F.  All  ert  Cotton.  W.T.  Doherty- 
Welch  Foundation  Distinguished 
Professfir  of  Chemistry  and  Director, 
Laboratory  for  Molecular  Structure 
and  Bolding,  Texas  A&M  University, 
College,  Station,  TX 

Dr.  CharU  s  E.  Hess,  Professor  and 
Directo  of  International  Programs 
Office,  Jniversity  of  California,  Davis. 
CA 

Dr.  John  B.  Hopcroft,  Joseph  Silbert 
Dean  olEngineering,  College  of 
Engineering,  Cornell  University, 
Ithaca,  NY 

Dr.  Shirlel  M.  Malcom,  Head, 
Directorate  for  Education  and  Human 
Resouroes  Programs,  American 
Associa  ion  for  the  Advancement  of 
Science  1333  H  Street,  NW, 
Washin  ;ton,  DC 

Dr.  James  ..  Powell,  President,  Museum 
of  Natui  al  History,  Museum  of  Los 
Angeles  County,  900  Exposition 
Boulevs  rd,  Los  Angeles,  CA 

Dr.  Frank  i.T.  Rhodes,  (Chairman.  , 
Nationa  Science  Board),  President, 
Cornell  Jniversity.  Ithaca,  NY 

Dr.  Ian  M.  Ross,  President-Emeritus, 
AT&T  B  3ll  Laboratories,  Inc.,  101 
Crawfor  Is  Comer  Road.  P.O.  Box 
3030,  H  )lmdel,  NJ 

Dr.  Richai  i  N.  Zare,  Marguerite  Blake 
Wilbur  'rofessor  of  Chemistry, 
Departn  ent  of  Chemistry.  Stanford 
Univers  ty,  121  Mudd  Building. 
Stanfor(  ,  CA 

Terms  Ex|  ire  May  10,  2000* 

Dr.  Eve  L.  Vlenger,  Director,  Technical 
Services  &  Administration,  Coming, 
Inc.,  Coi  ning,  NY 

Dr.  Claudi  1 1.  Mitchell-Kernan,  Vice 
Chancellor,  Academic  Affairs  and 
Dean,  Gi  aduate  Division,  Office  of  the 
Chancel  or.  University  of  California, 
Los  Anj  3les,  CA 

Dr.  Diana  Jatalicio,  President.  The 
Univers  ty  of  Texas  at  El  Paso,  El 
Paso.  TJ 

Dr.  Robert  M.  Solow.  Institute  Professor, 

Departn  ent  of  Economics, 

Massacli  usetts  Institute  of 

Techno!  jgy,  Cambridge,  MA 
Dr.  Warrei  M.  Washington.  Director, 

Climate  it  Global  Dynamics  Divisions, 

NCAR,  I  .O.  Box  80307.  Boulder.  CO 
Dr.  John  A  White,  Jr.,  Dean.  College  of 

Enginee:  ing.  Georgia  Institute  of 

Technol  )gy,  Atlanta,  GA 
(Two  Vaca  icies) 

*NSB  nor  linee  pending  I '.S.  Senate 
conrirmutio  i. 


UMI 


Member  Ex  OfHcio , 

Dr.  Neal  F.  Lane,  (Chairman,  Executive 
Committee),  Director,  National 
Science  Foundation,  Washington,  DC. 
The  Board  and  the  Director  solicit  and 
evaluate  nominations  for  submission  to 
the  President.  Nominations 
accompanied  by  biographical 
informational  may  be  forwarded  to  the 
Chairman,  National  Science  Board,  4201 
Wilson  Boulevard,  Arlington,  VA, 
22230,  no  later  than  January  6. 1995. 

Any  questions  should  be  directed  to 
Mrs.  Susan  E.  Fannoney,  Staff  Assistant, 
National  Science  Board  (703/306-2000). 
Frank  H.  T.  Rhodes, 
Chairman,  Nationa]  Science  Board. 
(FR  Doc.  94-29626  Filed  12-1-94;  8:45  am] 
BILUNG  COOe  7566-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-309] 

Maine  Yanl(ee  Atomic  Power  Company 
(Maine  Yanltee  Atomic  Power  Station); 
Exemption 

LI 

The  Maine  Yankee  Atomic  Power 
Company  (the  licensee)  is  the  holder  of 
Facihty  Operating  License  No.  DPR-36. 
which  authorizes  operation  of  Maine 
Yankee  Atomic  Power  Station  (the 
facility).  The  license  provides,  among 
other  things,  that  the  facility  is  subject 
to  all  the  rules,  regulations,  and  orders 
of  the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect.  The  facility  is  a 
pressurized  water  reactor  located  on  the 
licensee's  site  in  Lincoln  County, 
Maine. 

II 

The  Code  of  Federal  Regulations  at  10 
CFR  part  73,  appendix  B,  Section 
I.B.b.(l)(a),  "Vision,"  specifies  in  part 
that:  For  each  individual  (security 
officer),  distant  visual  acuity  in  each  eye 
shall  be  correctable  to  20/30  (Snellen  or 
equivalent)  in  the  better  eye  and  20/40 
in  the  other  eye  with  eyeglasses  or 
contact  lenses.  At  the  time  of  thpir 
employment  in  1989  and  1990,  t^e  two 
security  officers,  who  are  the  subject  of 
the  licensee's  exemption  request  dated 
August  5, 1994,  were  screened  using  a 
licensee-generated  form  that  vvas  based 
on  the  requirements  of  Appendix  B  to 
10  CFR  part  73.  However,  the  form  did 
not  properly  reflect  the  correct  distance 
visual  acuity  requirements  of  the  "other 
eye."  On  July  28,  1994.  the  discrepancv 
between  the  licensee's  form  and  the 
requirements  of  10  CFR  part  73. 


Appendix  B.  Section  I.B.b.{l)(a)  was 
noted  for  the  first  officer.  A  review  of 
the  visual  examination  records  for  all 
security  officers  found  a  second 
instance  in  which  the  distant  visual 
acuity  requirement  was  not  met  for 
another  security  officer. 

The  licensee's  letter  of  August  5, 
1994,  requested  an  exemption  from  the 
distant  visual  acuity  requirement  of  10 
CFR  part  73,  appendix  B,  Section 
I.B.b.(l){a)  for  two  security  officers  who 
do  not  meet  this  requirement  in  one  eye. 

Ill 

Pursuant  to  10  CFR  73.5,  "Specific 
exemptions."  the  Commission  may, 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
an  exemption  fit)m  the  requirements  of 
this  part  as  it  determines  is  authorized 
by  law  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security,  and  is  othervnse  in  the  public 
interest. 

The  licensee  has  provided  expert 
professional  medical  opinions  asserting 
that  each  officer  has  normal  peripheral 
vision,  normal  peripheral  depth 
perception,  and  normal  binocular 
acuity.  Further,  each  security  ofiicer 
uses  the  right  eye  for  firearms  siting  and 
each  currently  tests  20/20  in  the  right 
eye.  Finally,  ihe  licensee  has  committed 
to  have  each  security  officer's  vision 
tested  by  its  optometrist  every  6  months 
to  ensure  no  significant  visu^ 
deterioration  occurs.  The  criteria  to 
establish  that  no  significant  visual 
deterioration  has  occurred  will  be: 

1 .  Vision  in  the  better  eye  will  be  at 
least  20/30  corrected  or  uncorrected. 

2.  Vision  in  the  other  eye  will  be 
monitored.  If  eyesight  in  the  other  eye 
should  worsen,  immediate  testing  will 
be  performed  to  demonstrate  that  the 
individual  is  physically  capable  of 
meeting  all  the  requirements  of  the 
Maine  Yankee  Security  Training  and 
Qualification  Plan  prior  to  being 
reassigned  duties  of  an  armed  security 
officer.  (This  testing  will  include  the 
complete  firearms  qualification  course.) 

3.  The  remaining  vision  criteria  of  10 
CFR  part  73.  appendix  B  will  be  met  or 
exceeded. 

IV 

For  the  foregoing  reasons. 
Commission  has  determined  tliat  the 
proposed  vision  examination  and 
criteria  to  establish  that  no  significant 
visual  deterioration  has  occurred,  would 
not  result  in  a  reduction  in  the  physical 
protection  capabilities  for  the  protection 
of  special  nuclear  material — either  on 
site  or  in  transit— or  of  Maine  Yankee 
.Atomic  Power  Station. 


Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5.  this  exemption  is  authorized  by 
law.  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 

Therefore,  the  Commission  hereby 
grants  the  following  exemption:  The 
requirement  of  10  CFR  part  73. 
appendix  B,  Section  I.B.b(l)(a)  that  each 
individual  (security  officer)  have  distant 
visual  acuity  in  each  eye  correctable  to 
20/30  (Snellen  or  equivalent)  in  the 
better  eye  and  20/40  in  the  other  eye 
vdth  eyeglasses  or  contact  lenses,  is  no 
longer  necessary  for  the  two  subject 
security  officers.  Thus,  these  two 
security  officers  may  be  returned  to 
.duties  of  an  armed  security  officer  at 
Maine  Yankee  Atomic  Power  Station, 
subject  to  the  vision  testing  commitment 
and  criteria  of  Section  UI.  above. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  impact  on  the 
quality  of  the  human  environmoit  (59 
FR  56096  dated  November  10. 1994). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  November.  1994. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vaiga. 

Director.  Division  of  Reactor  Projects — l/Il. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  94-29660  Filed  12-1-94;  8:45  am) 
BILUNG  CODE  7SM-*t-M 


Knowtodg«  and  Abilities  Catalog 
Revision;  NoUce  of  Availability 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  NUREG-1122.  "Knowledge 
and  Abilities  Catalog  for  Nuclear  Power 
Plant  Operators:  Pressurized  Water 
Reactors."  and  NUREG-1123. 
"Knowledge  and  Abilities  Catalog  for 
Nuclear  Power  Plant  Operators:  Boilii^ 
Water  Reactors,"  were  developed  in 
1985  to  assist  operator  licensing 
examiners  in  the  development  of 
content  valid  written  and  operating 
examinations  to  administer  to  reactor 
plant  operators  and  senior  operators. 
The  Knowledge  and  Abilities  (K/A) 
catalogs  have  been  revised  to  resolve 
inconsistencies  between  the  two 
catalogs  and  inconsistencies  in  content 
within  the  iC/A  catalogs.  The  revision 
also  incorporates  evolutionary  changes 
in  the  operator  licensing  program  and 
revised  definition  of  operator  s  tasks 
within  facility  licensee's  organizations. 


The  U.S.  Nuclear  Regulatory 
Commission  held  public  workshops  on 
August  2-5, 1994,  and  conducted 
discussions  regarding  the  draft  revisions 
to  the  K/A  catalogs.  The  results  of  the 
workshops  have  been  incorporated  into 
a  draft  revision  to  the  K/A  catalogs. 

The  Conunission  believes  that  it 
would  be  beneficial  to  obtain  public 
comment  on  this  revision  from  all 
interested  parties.  After  considering 
public  comments,  the  NRC  staff  expects 
to  issue  the  revised  K/A  catalogs  for  use 
in  operator  licensing  examinations. 

DATES:  Comment  period  ends  January  6, 
1995.  Continents  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 

ADDRESSES:  Mail  written  comments  to 
Chief,  Rules  Review  and  Directives 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Conunission,  Washington. 
DC  20555. 

Deliver  comments  to  11555  Rockville 
Pike,  Rodcville,  Maryland,  between  7:45 
am  and  4:15  pm  Federal  workdays. 
Copies  of  comments  received,  draft 
revisions  to  the  catalogs,  and  a  final 
technical  letter  report  describing  the 
revised  project  are  available  for  review 
and/or  copying  for  a  fee.  in  the  NRC's 
Public  Document  Room.  2120  L  street. 
(Lower  Level),  Washington.  DC. 

Copies  of  NUREG-1122  and  NUREG- 
1123  may  be  purchased  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  P.O.  Box 
37082.  Washington.  DC  20013-7082. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road.  Springfield.  VA 
22161.  A  copy  is  also  available  for 
inspection  and/or  copying  for  a  fee  in 
the  NRC  Public  Document  Room. 

FOR  FURTHER  mFORMATION  CONTACT: 

Frank  Collins.  Mail  Stop  010-D22. 
Office  of  Nuclear  Reactor  Regulation. 
U.S.  Nuclear  Regulatory  Commission, 
telephone  (301)  504-3173. 

Dated  at  Rockvilie.  Maiyiaud.  this  28tta  day 
uf  November  1994. 

For  the  Nuclear  Regulatory  Commission. 

Stiuit  A.  Rjcfaards. 

Chief,  Opemtor  Licensing  Branch.  Division 
of  Reactor  Controls  and  Human  Factors, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc  94-29658  Filed  12-1-94;  8:45  ami 
BILUNG  COOE  7SM-ei.«l 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

National  Voluntary  Laboratory 
Accreditation  Program  for  Ionizing 
Radiation  Dosimetry 

agency:  Nuclear  Regulatory 

Commission  and  Department  of 

Commerce. 

ACTION:  Notice  of  change  of  proficiency 

testing  standard. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  and  the  National 
Institute  of  Standards  and  Technology 
(NIST),  Department  of  Commerce,  began 
a  joint  effort  in  1981  through  an 
Interagency  Agreement  to  provide  an 
accreditation  program  for  processors  of 
personnel  dosimeters,  now  known  as 
the  National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP)  for 
Ionizing  Radiation  Dosimetry.  Tlie 
purpose  of  this  notice  is  to  acknowledge 
publication  of  a  revised  proficiency 
testing  standard  for  the  NVLAP,  to 
inform  the  public  and  dosimetry 
processors  of  this  action,  to  provide  an 
effective  date  for  use  of  the  revised 
standard,  to  identify  significant  changes 
in  the  standard  and  request  public 
comments  on  use  of  the  standard. 
DATES:  Submit  comments  by  January  31, 
1995.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so  but  there  is  no  assurance  that 
consideration  can  be  given  to  comments 
received  after  this  date. 
ADDRESSES:  Mail  written  comments  to 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Hand  delivery  comments  to 
11555  Rockville  Pike.  Rockville. 
Maryland  between  7:45  am  and  4:15  pm 
on  Federal  workdays. 
EFFECTIVE  DATE:  January  31.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  O.  Nellis.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  telephone  (301)  415-6257.  or 
Paul  R.  Martin,  National  Institute  of 
Standards  and  Technology.  Department 
of  Commerce,  NVLAP,  Building  411. 
Room  A 162,  Gaithersburg.  MD  20899, 
telephone  (301)  975-3679. 
SUPPLEMENTARY  INFORMATION:  The  NRCs 
regulations  (§  20.1501).  require  that  all 
personnel  dosimeters  that  require 
processing  must  be  processed  and 
evaluated  by  a  dosimetry  processor 
holding  current  personnel  dosimetry 
accreditation  from  the  National 
Voluntary  Laboratory  Accreditation 
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Program  (KVLAP),  of  the  NaUonal 
Institute  df  Standards  and  Technology. 
Proficiencjy  testing,  required  as  part  of 
the  NVLi^  accreditation  process  for 
Ionizing  I  adiation  Dosimetry,  is  based 
upon  Ami  rican  National  Standard  ANSI 
N13.11-1  183,  "Personnel  Dosimetry 
Performai  ce — Criteria  for  Testing"  as 
specified  n  NIST  Handbook  150-4.  A 
revision  ti  this  ANSI  standard  was 
approved  by  the  American  National 
Standard^ Institute.  Inc.,  in  September 
1993,  andlpublished  as  ANSI  N13.il- 
1993  in  Jily  1994.  The  revision 
embodies  phanges  in  the  following 
irradiation  categories:  Category  III,  low 
energy  photons;  Category  V,  beta 
particles;  Category  VIII,  neutron-photon 
mixtures;  fend  adds  a  new  Category  IX, 
angle  of  incidence. 

Accrediation  under  the  NVLAP  for 
Ionizing  HJadiation  Dosimetry  is 
renewed  ainually,  with  proficiency      ' 
testing  talf  ng  place  every  2  years  after 
the  initial  jtest.  To  prevent  the  possible 
loss  of  acd'editation  that  could  occur  as 
a  result  onchanging  from  the  original 
test  standlrd  ANSI  N13.11-1983,  to  the 
revised  standard  ANSI  N13. 11-1993, 
the  NRC  and  NIST/NVLAP  intend  to 
institute  a|  phase-in  period  of  testing 
against  thi  revised  standard,  beginning 
January  1  Jl995.  During  this  phase-in 
period,  dopimetry  processing 
laboratorii  is  will  be  tested  against  the 
revised  sti  ndard  when  their  normal 
accreditat  on  proficiency  testing  date 
comes  du( .  Any  laboratory  that  fails  the 
proficienc  r  test  due  to  changes  made  in 
the  revise!  standard  will  not  have  their 
current  ac  :reditation  suspended,  but 
will  be  re<  uired  to  retest  and  pass  those 
failed  cate  ;ories  before  January  31, 
1997,  in  o  der  to  maintain  accredited 
status. 

Any  fai  ire  of  proficiency  testing 
during  thi ;  phase-in  period  that  is  not 
attributab  b  to  changes  in  the  test 
standard,  bowever,  could  affect  the 
processinfl  laboratory's  accreditation 
status. 

The  rev  sed  standard,  ANSI  N13.11- 
1993,  will  be  implemented  as  published 
with  the  f(  llowing  exceptions: 

(1)  Catei  ories  Ill(a),  111(b)  and  VI.  The 
requireme  it  for  choosing  a  primary  low 
energy  soi  rce  and  at  least  one  other 
source  froi  n  Category  III  as  described  in 
the  standa  -d  will  not  be  used.  For  each 
group  of  cDsimeters  tested,  the  source 
used  will  be  randomly  selected  horn  the 
five  sources  listed  in  Category  Illfa)  or 
the  three  sburces  listed  in  Category 
111(b),  witi  the  stipulation  that  for  at 
least  one  c  f  the  groups,  the  source 
chosen  wi  1  be  either  M150  or  H15G. 

(2)  Catej  ory  VIIIB  testing  will  not  be 
provided  i  litially  because  a  suitable 


source  with  traceability  to  NIST  is  not 
available  at  the  present  time. 

(3)  Category  IX  testing  will  be 
required  only  once  for  each  dosimeter 
model  that  is  to  be  tested  in  Category  III 
or  rV.  A  retest  will  be  required 
whenever  the  dosimeter  design  is 
hanged  or  the  dose  algorithm  is 
modified. 

For  the  Department  of  Commerce. 

Albert  D.  Tholen, 

Chief.  Laboratory  Accreditation  Program. 
NIST. 

Dated:  November  25, 1994. 
For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Morris, 

Director,  Division  of  Regulatory  Applications. 
Office  of  Nuclear  Regulatory  Research. 
(FR  Doc.  94-29655  Filed  12-1-94;  8:45  am) 
BILUN6  CODE  7S90-01-M 
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NUCLEAR  REGULATORY 
COMMISSION 

Draft  NUREG:  Issuance  Availak>iiity 

On  November  4, 1994  (59  FR  55299), 
the  Nuclear  Regulatory  Commission 
published  for  public  comment  a  draft 
report  entitled  "Revised  Analyses  of 
Decommissioning  for  the  Reference 
Boiling  Water  Reactor  Power  Station" 
(NUREG/CR-6174).  The  draft  report, 
prepared  for  the  NRC  by  Battelle  Pacific 
Northwest  Laboratories  (PNL), 
presented  the  results  of  a  review  and 
reevaluation  of  the  1980  boiling  water 
reactor  (BWR)  decommissioning  study 
which  addressed  technology,  safety  and 
cost  issues  associated  with 
decommissioning  a  large  nuclear  power 
plant. 

A  request  has  been  made  by  the 
Nuclear  Energy  Institute  (NEI),  which  is 
an  organization  responsible  for 
establishing  unified  nuclear  industry 
policy  on  matters  affecting  the  nuclear 
energy  industry,  to  extend  the  comment 
period  because  of  the  importance  of  the 
decommissioning  funding  criteria.  The 
NRC  has  no  objections  to  this  request 
and  has  agreed  to  extend  the  comment 
period  from  December  23. 1994  to 
January  20,  1995. 

As  noted  in  the  initial  Federal 
Register  notice  (59  FR  55299),  draft 
NUREG/CR-6174  should  be  viewed  as  a 
first  step  in  developing  a  more 
parametric  approach  to  estimating 
decommissioning  costs  and  comments 
on  the  usefulness  of  such  an  approach 
are  requested. 

Comments  and  suggestions  on  the 
draft  NUREG/CR-6174  should  be  sent  to 
the  Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 


Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Copies  of  the  comments  received  may 
be  examined  at  the  NRC  Public 
Document  Room  at  2120  L  Street.  NW., 
(Lower  Level),  Washington,  DC. 

Copies  of  draft  NUREG/CR-6174  may 
be  purchased  from  the  Government 
Printing  Office.  P.O.  Box  37082, 
Washington,  DC  20013-7082,  telephone 
(202)  512-2249  or  (202)  512-2171. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161.  A  copy  is  also  available 
for  inspection  and/or  copying  for  a  fee 
in  the  NRC  Public  Document  Room, 
2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC. 

Single  copies  of  draft  NUREG/CR- 
6174  may  also  be  obtained  by  written 
request  or  telefax  (301-504-2260)  from: 
Distribution  Services,  Printing  and  Mail 
Services  Branch,  Office  of 
Administration,  U.S.Nuclear  Regulatory 
Conmiission,  Washington,  DC  20555. 

For  further  information  contact 
George  J.  Mencinsky,  Division  of 
Regulatory  Applications,  Office  of 
Nuclear  Regulatory  Research,  Mail  Stop 
T-9  C24.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  EXD  20555, 
telephone  (301)  415-6206. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  Novemt>er,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Morris, 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
(FR  Doc.  94-29657  Filed  12-1-94;  8:45  am) 
BILLING  CODE  7SW>-01-M 


Draft  Report:  Availability 

The  Nuclear  Regulatory  Commission 
is  providing  the  public  an  opportunity 
to  comment  on  a  draft  report  entitled 
"Estimated  Non-Radioactive  Demolition 
and  Site  Restoration  Costs  for  the 
Reference  PWR  Power  Station."  This 
draft  report  was  prepared  for  the  NRC 
imder  subcontract  to  Battelle  Pacific 
Northwest  Laboratory  (PNL).  The  report 
provides  information  on  the  estimated 
cost  to  restore  a  reference  PWR  to  a 
"green  field"  status. 

This  report  should  be  viewed  as  a 
supplement  to  a  previously  published 
draft  NUREG/CR-5884  entitled 
"Revised  Analyses  of  Decommissioning 
for  the  Reference  Pressurized  Water 
Reactor  Power  Station."  The  staff  plans 
to  include  this  draft  report  in  the 
finalized  version  of  NUREG/CR-5884 
after  all  public  comments  are  resolved. 
A  similar  analysis  was  prepared  and 
included  in  a  recently  released  (59  FR 
55299)  draft  NUREG/CR-6174  enUtled 


"Revised  Analyses  of  Decommissioning 
for  the  Reference  Boiling  Water  Reactor 
Power  Station"  which  is  out  for  public 
comment. 

Single  copies  of  the  draft  report  may 
be  obtained  by  written  request  from 
RPHEB  Secretary.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regiilatory  Commission,  Washington, 
DC  20555.  A  copy  of  the  draft  report  is 
also  available  for  inspection  andVor 
copying  for  a  fee  in  the  NRC  Public 
Document  Room.  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC.  For 
those  that  wish  to  access  the  draft  report 
via  personal  computer,  it  is  available  on 
the  NRC  Electronic  Bulletin  Board  on 
FedWorld. 

Comments  and  suggestions  on  the 
draft  report  should  be  sent  to  the  Rules 
Review  and  Directives  Branch,  Division 
of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Comments  may  also  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet. 

If  usmg  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N.8,1).  Using  ANSI  terminal 
emulation,  the  NRC  NUREG  and  Reg 
Guide  Comments  subsystem  can  then  be 
accessed  by  selecting  the  "Subsystems/ 
Databases"  option  fi^m  the  "NRC  Main 
Menu."  For  further  information  about 
options  available  for  NRC  at  FedWorld 
consult  the  "Help/Information  Center" 
from  the  "NRC  MainMenu."  Users  will 
find  the  "FedWorld  Online  User's 
Guides"'  particularly  helpful.  Many 
NRC  sifbsystems  and  databases  also 
have  a  "Help/Information  Center" 
option  that  is  tailored  to  the  particular 
subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS: 
703-321-8020;  Tebiet  via  Internet: 
fedworld.gov  (192.239.92.3);  File 
Transfer  Protocol  (FTP)  via  Internet: 
ftp.fedworld.gov  (192.239.92.205);  and 
World  Wide  Web  using;  http:// 
www.fedworld.gov  (this  is  the  Uniform 
Resource  Locator  (URL)). 

If  using  a  method  other  than  the  toll 
free  nimiber  to  contact  FedWorld,  then 


the  NRC  subsystem  will  be  accessed 
from  the  main  FedWorld  menu  by 
selecting  the  "U.S.  Nuclear  Regulatory 
Commission"  option  from  FedWorld's 
"Subsystems/Databases"  menu  or  by 
entering  the  command  "/go  nrc"  at  a 
FedWorld  command  line.  If  you  access 
NRC  fix)m  FedWorid's  "Subsystems/ 
Databases"  menu,  then  you  may  return 
to  FedWorld  by  selecting  the  "Return  to 
FedWorld"  option  from  the  "NRC  Main 
Menu."  However,  if  you  access  NRC  at 
FedWorld  by  using  NRCs  toll-free 
number,  then  you  will  have  full  access 
to  all  NRC  systems,  but  you  will  not 
have  access  to  the  main  FedWorld 
system.  For  more  information  on  NRC 
bulletin  boards  call  Mr.  Arthur  Davis, 
Systems  Integration  and  Development 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555.  • 
telephone  (301)  415-5780;  e-mail 
AXD3enrc.gov. 

Copies  of  the  comments  received  may 
be  examined  at  the  NRC  Public 
Document  Room  at  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC. 
Comments  and  suggestions  will  be  most 
helpful  if  they  are  received  by  January 
31, 1995. 

For  further  information,  contact 
George  J.  Mencinsky,  Division  of 
Regulatory  Applications.  Office  of 
Nuclear  Regulatory  Research,  Mail  Stop 
T-9  C24,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
telephone  (301)  415-6206. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  November.  1994. 

For  the  Nuclear  Regulatory  Commission. 
BiU  M.  Morris, 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  94-29658  Filed  12-1-94:  8:45  am) 
BILUNQ  COOC  7590-01-M 


[Doclwt  No.  STN  50-628] 

Arizona  Public  Service  Company,  et 
al.;  Palo  Verde  Nuclear  Generating 
Station,  Unit  No.  1;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
41,  issued  to  the  Arizona  Public  Service 
Company  (APS  or  the  licensee),  for 
operation  of  the  Palo  Verde  Nuclear 
Generating  Station,  Unit  No.  1,  located 
in  Maricopa  County,  Arizona. 

The  proposed  amendment  would  add 
a  note  to  the  Palo  Verde  Unit  1 
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Technical  SpecifkatioB  Table  3.7-2. 
The  note  would  allow  continued 
operation  of  Unit  1  daring  Cycle  5  at 
100  percent  maximum  st^Kly  state 
power  level  with  one  main  steam  safety 
-  valve  (MSSV)  inoperable  per  steam 
generator.  This  note  applies  only  during 
the  current  ftiel  cycle  [Cycle  5J  for  Unit 
1. 

This  amendment  is  being  requested 
on  an  exigent  basis  to  return  Unit  1  to 
100%  power  because  the  current 
condition  (one  inoperable  MSSV  per 
SG),  is  limiting  Unit  1  to  98v2%  power 
until  the  next  refueling  outage  (the  next 
Unit  1  refueling.  Cycle  6,  is  scheduled 
for  April  1995). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  Endings  reqihred  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commissioa's 
regulations. 

Pursuant  to  10  CFR  50.91  (a)l6)  fw 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1>  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  pos.sibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Standard  J— Does  the  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  proposed  technical  specification  (TS) 
amendment  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident^reviously  evaluated.  The 
primary  pressure  peaking  e\'ents  (loss  of 
condenser  vacuum  (LOCV),  feedwater  line 
break  (FLa),  and  control  element  assembly 
(CEA)  ejection  eventsl  were  aaahied  to 
provide  a  comparison  of  pressure  response 
using  a  base  case  with  a  moderator 
tempercture  coefficient  (NfTC)  of  0.0  [delta 
K/KI/'F  and  ten  operable  main  s'eam  safety 
valves  (MSSVs)  per  steam  generator  (SG)  and 
a  second  case  using  an  MTC  of  - 10  E  -  4 
Idelta  KJK]/T  and  nine  operable  MSSVs  per 
SG.  The  analyses  performed  confirmed  that 
the  existing  safety  analysis  (i.e.,  the  analysis 
of  record)  for  PVNG.S  Unit  1 ,  Cycle  5  will 
remain  vaud  for  102%  rated  thermal  power 
operation  with  one  \fSSV  inoperable  in  ea«:h 
SG.  That  is.  the  mactat  coolant  system  (RCS) 
and  secondary  system  design  pressure  IL-cits 
will  not  be  exceeded. 
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The  anal]  sis  of  the  pressure  peaking  eveats 
was  cooser  ative  and  included  the  following: 

(1)  The  a^ual  MTC  expected  for  fiilt  power 
operation  fc  r  the  remai^er  of  PVNGS  Unit 
1,  Cycle  5  ii  more  negaVire,  and  thus  more 
beneficial,  t  lan  the  - 1.0  E-4  [delta  K/KI/'F 
used  in  the  eanalysis  (actual  MTC  measured 
on  October  :o,  1994  was  -  2.039  E-4  (delta 
K/Kj/'F).  Tl|us,  the  mitigating  affect  on  peak 
system  prestures  would  be  expected  to  be 
even  greatefl  then  those  reported  herein. 

(2)  The  ccte  parameters  used  in  the 
reanalysis  (<  ther  than  MTC)  are  generic  and 
selected  In  1  le  most  adverse  direction.  Less 
adverse  eye  •  specific  or  time-in-cyde 
specific  valt  es  were  not  used  in  the 
reanalysis  o  PVNGS  Unit  1.  Cycle  5. 

(3)  The  in  )perable  MSSVs  are  assumed  to 
be  in  the  fin  t  bank  of  MSSVs  which  have  the 
lowest  lift  SI  tpoint  pressure  (i.e.,  1303  psia). 
In  fact,  one  (  f  the  two  MSSVs  currently 
inoperable  ii  fit)m  the  third  bank  of  MSSVs 
(with  a  high  ir  lift  setpoint  of  1370  psia)  and 
the  other  Mi  SV  is  in  the  first  bank.  If  the 
actual  MSSl   lift  setpoint  prersiues  had  been 
simulated,  t  le  results  would  be  less  adverse 
since  there  \  'ould  be  more  relief  capacity 
near  the  beg  nning  of  the  event  to  reduce  the 
pressure  pea  (.. 

Standard  —Does  the  proposed  change 
create  the  pc  ssibility  of  a  new  or  different 
kind  of  acci<  ent  &x)m  any  accident 
previously  e  raluated? 

The  prcpo  led  TS  amendment  does  not 
create  the  pt  ssibility  of  a  new  or  different 
kind  of  acci<  ent  from  any  accident 
previously  e  raluated.  The  analyses 
performed  d  monstrates  that  the  current 
licensing  baj  is  analyses  results  remain  valid 
at  102%  ratafa  thermal  power  with  one  MSSV 
inoperable  ii  each  SG  and  that  all  safety 
system  settir  gs  will  remain  unchanged.  The 
PVNGS  TS  c  irrently  allows  oper.  'ion  at 
98.2%  Maxii  lum  Steady  State  Power  Level 
(ACTION  a.  I  f  Limiting  Condition  for 
Operation  3.  .1.1)  with  one  inoperable  MSSV 
per  SG.  The  1  nalysis  shows  that  for  the 
current  Unit  I  fuel  cycle,  operation  at  102% 
Maximum  S(  sady  State  Power  Level  with  one 
inoperable  \.  SSV  per  SG  is  acceptable. 

Standard :.  —Does  the  proposed  change 
involve  a  sig  lificant  reduction  in  a  margin  of 
safety? 

The  propo  ed  TS  amendment  will  not 
involve  a  sig  ificant  reduction  in  a  margin  of 
safetj'  There  is  no  reduction  In  the  margin 
of  safety  sine  >  the  analysis  performed, 
Crediting  the  remaining  operable  MSSVs, 
shows  the  n>  ults  of  t^  analysis  of  record 
remain  valid  That  is.  the  RCS  and  secondary 
system  desig  1  pressure  limits  will  not  be 
exceeded  at  1  52%  rated  thermal  power  with 
one  MSSV  in  )perable  in  each  SG.  In 
addition,  ail  1  ther  safety  limits  and  safety 
system  settin  ;s  remain  uncha.nged.  The 
actual  MTC  e  cpected  for  full  power  operation 
for  the  remai)  derof  PVNGS  Unit  1,  Cycle  5 
is  more  negai  ve,  and  thus  mwe  beneficial, 
than  the  -1.1  E-4  (delta 
K/Kl/'^F  used  in  the  reanalysis  study  (actual 
MTC  measun  d  on  October  20, 1994,  was 
-2.039  E  -  4  delta  K/KI/°F). 

The  NRC  itaff  has  reviewed  the 
licensee's  a  aiysis  and.  based  on  this 
review,  it  aj  pears  that  the  three 
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standards  of  10  CFR  50.92(c)'  are 
satisfied.  Therefore,  the  NR  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seddng  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15-days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination, 

.    Nonnally,  the  Comnussion  will  not 
issue  the  amendment  until. the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
d  tiring  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  ccmsideration.  The  final 
determination  will  consider  all  pnblic 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications, 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North. 
11545  Rockville  Pike.  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelroan  Building,  2120  L  Street.  NW., 
WashingtoB,  DC. 

The  filing  of  requests  for  hearing  the 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  19, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  snd 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  13 
CFR  part  2.  Interested  persons  should 


consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
docmnent  room  located  at  the  Phoenix 
Public  Library,  12  East  McDowell  Road, 
Phoenix,  Arizona  85004.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  Uie  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  confisrence  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 


petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  1-{800}  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to 
Theodore  R.  Quay:  petitioner's  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and 
pubUcation  date  and  page  number  of  the 
Federal  Register  notice.  A  copy  of  the 
petition  should  also  be  sent  to  the  Office 


of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  Nancy  C.  Loftin.  Esq.. 
Corporate  Secretary  and  Coimsel, 
Arizona  Public  Service  Company.  P.O. 
Box  53999.  Mail  Station  9068.  Phoepix, 
Arizona  85072-3999,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  22. 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Pubfic  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington.  DC  and  at  the 
local  public  document  room,  located  at 
the  Phoenix  Public  Library.  12  East 
McDowell  Road.  Phoenix,  Arizona 
85004. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
LinhN.Tran. 

Project  Manager,  Project  Directorate  lV-2. 
Division  of  Reactor  Projects  UUIV,  Office 
Nuclear  Reactor  Regulation. 
(PR  Doc.  94-29659  Filed  12-1-94;  8:45  am) 
mUMO  COOE  75M-01-M 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Extension  of  Approval 
Under  the  Paperwork  Reduction  Act; 
Collection  of  Information  Under  29 
CFR  Part  2642,  AHocating  Unfunded 
Vested  Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  request  for  extension 

of  OMB  approval. 

SUMMARY:  This  notice  advises  the  public 
that  the  Pension  Benefit  Guaranty 
Corporation  has  requested  extension  of 
approval  by  the  Office  of  Management 
and  Budget  for  a  currentiy  approved 
collection  of  information  (1212-0035) 
contained  in  its  regulation  on  Allocating 
Unfunded  Vested  Benefits  (29  CFR  Part 
2642).  Current  approval  of  the  collection 
of  information  expires  on  December  31. 
1994. 

ADDRESSES:  All  written  comments 
should  be  addressed  to:  Office  of 
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Management  and  Bu(^t,  Paperwork 
Reduction  Project  (1212-0035). 
Washington,  IX  20503.  The  request  for 
extension  will  be  available  for  public 
inspection  at  the  PBGC 
Communications  and  Public  Allairs 
Department,  Suite  240, 1200  K  Street 
NW.,  Washington.  DC  20005-4026, 
between  the  hours  of  9:00  ajn.  and  4:00 
p.m.. 

FOR  FURTHER  WFORIUT10W  CONTACT: 
Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel,  Suite  340,  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street,  NW..  Washington.  DC  20005- 
4026,  202-326-4024  (202-326-4179  for 
TTY  and  TDD). 

SUPPLEMENTARV  INFORMATION:  This 
collection  of  information  is  contained  in 
the  Pension  Benefit  Guaranty 
Corporation's  ("PBGC's")  regulation  on 
Allocating  Unfunded  Vested  Benefits 
(29  CFR  Part  2642). 

Section  4211(c)(5)(A)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
("ERISA")  requires  the  PBGC  to 
prescribe  by  regulation  a  procedure 
whereby  multiemployer  pension  plans 
can  change  the  way  they  allocate 
unfunded  vested  benefits  to 
withdrawing  employers,  subject  to 
PBGC  approval.  Approval  of  a  change  is 
to  be  based  on  a  determination  that  the 
change  will  not  significantly  increase 
the  risk  of  loss  to  plan  participants  or 
the  PBGC.  The  regulation  on  Allocating 
Unfunded  Vested  Benefits  is  issued 
pursuant  to  this  statutory  requirement. 

Section  2642.12  of  the  regulation 
prescribes  the  information  that  must  be 
submitted  to  the  PBGC  under  the 
regulation  by  a  plan  seeking  PBGC 
approval  for  an  amendment  to  its 
allocation  method.  This  information  is 
used  by  the  PBGC  to  determine  whether 
the  proposed  amendment  satisfies  ihe 
statutory  standard*. 

The  PBGC  estimates  that  10 
multiemployer  plans  per  year  submit 
information  under  the  regulation  and 
that  it  takes  3  hours  to  prepare  a 
submission,  for  a  total  annual  burden  of 
30  hours. 

Issued  al  Washington,  DC.  this  23rd  day 
of  November  1994. 

Martin  SUte,  , 

Executivf  Director.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc..  94-29725  Filed  12-1-94:  8  45  ami 
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SECURTTpS  AND  EXCHANGE 
COMMISiiON 

Forms  Ur  tier  Review  by  Office  of 
Managem  snt  and  Budget 

Acting  Ag  mcy  Clearance  Officer: 
Richa  rd  T.  Redfeam,  (202)  942- 
8800 

Upon  Wri  ten  Request.  Copy  Available 

From  Securities  and  Exchange 
Comi]  rission.  Office  of  Filings  and 
Infon  lation  Services,  450  Fifth 
Street ,  NW.,  Washington.  DC  20549. 

Propose  d  Amendments: 
Form  N-1  \— File  No.  270-21 
Form  N-2  -File  No.  270-21  • 
Form  N-3  -File  No.  270-281 
Form  N-4  -File  No.  270-282 
Form  N-5  -File  No..27{>-172 
Form  N-a  J-2— File  No.  270-186 
Form  N-a  J-3— File  No.  270-179 
Form  N-a  J-4— File  No.  270-180 

Notice  it  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.)  ('the  Act"),  the 
Securities  and  Exchange  Commission 
(the  "Com  mission")  has  submitted  for 
OMB  appi  oval  amendments  to  Forms 
N-IA,  N-  J,  N-3,  N-4,  N-5,  N-aB-2,  N- 
8B-3,  and  N-8B-4  (the  "Forms")  under 
the  Seciu-i  ies  Act  of  1933  ("1933  Act") 
and  the  In  /estment  Company  Act  of 
1940  ("19  0  Act"). 

The  For  ns  are  used  by  management 
investmen  t  companies  ("funds")  to 
register  th  tir  securities  under  the  1993 
Act  and/o  register  as  an  investment 
company  i  inder  the  1940  Act.  The 
proposed  i  imendments  will  add  a 
requirema  it  to  the  Forms  to  disclose 
legal  proc(  edings  involving  directors, 
executive  jfficers,  and  "managerial 
peisons"  ( I.e..  person  affiliated  with  the 
investmen  [  adviser  to  the  fund  who  are 
engaged  ii  the  management,  direction, 
supervisic  n.  or  performance  of  any 
activities  i  elated  to  the  fimd). 

Form  N-  lA  is  the  registration 
statement  orm  used  by  open-end  funds, 
bther  than  small  business  investment 
companiei  and  insurance  company 
separate  a  icounts,  to  register  their 
securities  mder  the  1933  Act  and  to 
register  as  a^  investment  company 
under  the  L940  Act.  The  average 
additional  burden  imposed  by  the 
proposed  i  mendments  to  Form  N-IA  is 
estimated  o  be  1  hour  per  registrant. 
The  total  i  unual  burden  for  Form  N-IA 
per  registr  int  would  be  1,063  burden 
hours  per  egistrant  and  the  total  for  all 
registrants  would  be  2,976,497  hours. 

Form  N-  2  is  the  registration  statement 
form  used  ly  closed-end  investment 
companiei  to  register  their  securities 
under  the  1 933  Act  and  to  register  as  an 
investmen ;  company  under  the  1940 
Act.  The  a  /erage  additional  burden 


imposed  by  the  proposed  aoaenidments 
to  Form  N-2  is  estimated  to  be  1  hour 
per  registrant.  TTie  total  annual  burden 
for  Form  N-2  per  registrant  would  be 
1,632  burden  hours  per  registrant  and 
the  total  for  all  registrants  would  be 
204,018  hours. 

Form  N-3  is  the  registration  statement 
form  for  insurance  company  separate 
accounts  organized  as  management 
investment  companies.  The  average 
additional  burden  imposed  by  the 
proposed  amendments  to  Form  N-3  is 
estimated  to  be  1  hour  per  registrant. 
The  total  annual  burden  for  Form  N-3 
would  be  517  burden  hours  per 
registrant  and  the  total  for  all  registrants 
would  be  27,425  hours. 

Form  N-4  is  the  registration  statement 
form  for  insurance  company  separate 
accounts  organized  as  unit  investment 
trusts.  The  average  additional  burden 
imposed  by  the  proposed  amendments 
to  Form  N-4  is  estimated  to  be  1  hour 
per  registrant.  The  total  annual  burden 
for  Form  N-4  would  be  140  burden 
hours  per  registrant  and  the  total  for  all 
registrants  would  be  40,448  hours. 

Form  N-5  is  the  registration  statement 
form  for  small  business  investment 
companies.  The  average  additional 
burden  imposed  by  amendments  to 
Form  N-5  is  estimated  to  be  1  hour  per 
registrant.  The  total  annual  burden  for 
Form  N-5  would  be  351  burden  hours 
per  registrant  and  the  total  for  all 
registrants  would  be  702  hours. 

Form  N-8B-2  is  the  registration 
statement  form  used  by  unit  investment 
trust  currently  issuing  securities  to 
register  under  the  1940  Act.  The  average 
additional  burden  imposed  by  the 
proposed  amendments  to  Form  N-8B-2 
is  estimated  to  be  1  hour  per  registrant. 
An  average  of  22  filers  file  Form  N-8b- 
2  and  the  total  annual  burden  hours  per 
registrant  would  be  1,627  hours.  The 
total  burden  for  all  registrants  filing 
Form  N-8B-2  would  be  35.794  hours. 

Form  N-aB-3  is  used  by 
unincorporated  management  investment 
companies  currently  issuing  periodic 
plan  certificates  to  register  under  the 
1940  Act.  Approximately  2  filers  file 
Form  N-8b-3  annially.  The  average 
additional  burden  imposed  by  the 
proposed  amendments  to  Form  N-aB-3 
is  estimated  to  be  1  hour  per  registrant. 
The  total  burden  for  all  registrants  filing 
Form  N-8B-3  will  be  342  hours. 

Form  N-8B— 4  is  used  by  face-amount 
certificate  companies  to  register  under 
the  1940  Act.  The  average  additional 
burden  imposed  by  the  proposed 
amendments  to  Form  N-8B-4  is 
estimated  to  be  1  hour  per  registrant. 
Approximately  1  filer  will  file  Form  N- 
8B-^  annually.  Thelotal  annual  burden 
hours  per  registrant  would  be  171  hours. 


Direct  general  comments  to  the 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission  at  the  address 
below.  Direct  any  comments  concerning 
the  accuracy  of  the  estimated  average 
burden  hours  for  compliance  with 
Commission  rules  and  forms  to  Richard 
T.  Redfeam.  Acting  Director,  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW.,  Washington.  DC  20549.  and 
Clearance  Officer  for  the  SEC,  Office  of 
Management  and  Budget  (Paperwork 
Reduction  Projects  3235-0307  (Form  N- 
lA).  3265-0026  (Form  N-2),  3235-0316 
(Form  N-3),  3235-0318  (Form  N-4). 
235-0169  (Form  N-5).  3235-0166  (Form 
N-8B-2)  3235-0166  (Form  N-8B-3). 
and  3235-0247  (Form  N-6B-4)  Room 
3208,  New  Executive  Office  Building. 
Washington,  DC  20543. 

Dated:  ^4ovembe^  22. 1994. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  94-29697  Filed  12-1-94;  8:45  am] 
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Forms  Under  Review  by  the  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer. 

Ridiard  T.  Redfeam  (202)  942-8800 
Upon  Written  Request  Copy  Available 
From:  Seciurities  and  Exchange 
Commission.  Office  of  Filings  and. 
Information  Services,  Washington. 
DC  20549 

Proposed  Re\'isions: 
Regulation  S-K— File  No.  270-2 
Regulation  S-B— File  No.  27O-370 
Regulations  13D  and  13G— File  No. 

270-137 
Rule  13e-3— File  No.  270-1 
Regulation  14A— File  No.  270-56 
Regulation  14D— File  No.  270-114 
Regulation  A— File  No.  270-110 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seqX  that  the  Securities 
and  Exchange  Commission 
("Commission")  has  requested  approval 
of  proposed  revisions  to  the  following 
rules: 

Regulations  S-K  and  S-B  provide  the 
itemized  disclosure  requirements  used 
in  connection  with  the  integrated 
disclosure  system.  These  regulations 
have  been  designated  as  imposing  an 
administrative  burden  of  one  hour, 
because  the  actual  regulatory  burdens 
are  established  by  the  individual  forms 
that  refer  to  the  items  in  the  regulatioiis. 
No  diange  in  the  burden  hours  assigned 
to  Regulations  S-K  and  S-B  will  result 
as  a  consequence  of  the  revisions. 

Regulations  13D  and  13G  govern  the 
disclosure  of  information  relating  to 


beneficial  ownership  of  securities 
issued  by  public  companies.  An 
estimated  annual  average  of  6,536 
respondents  file  documents  pursuant  to 
these  regulations.  If  the  revisions  to 
Regulation  13D  are  adopted  as 
proposed,  the  estimated  burden  hours 
per  submission  will  increase  from  13.75 
hours  to  14.75  hours,  for  a  total  annual 
burden  of  96,406  hours. 

Rule  13e-3  governs  the  disclosure  of 
information  by  an  issuer  that  is  going 
private.  An  estimated  annii;^)  average  of 
221  Schedules  13E-3.are  filed  pursuant 
to  Rule  13e-3.  If  the  proposals  are 
adopted,  the  estimated  burden  hours  per 
filing  will  increase  fixrai  139.25  hours  to 
140.25  hours,  for  a  total  annual  burden 
of  30,996  hours. 

Regulation  14A  sets  out  the 
requirements  for  disclosure  documents 
relating  to  proxy  solicitations.  An 
estimated  annual  average  of  7,980  filers 
file  proxy  materials  pursuant  to  this 
regulation.  If  the  changes  are  adopted  as 
proposed,  the  estimated  burden  hours 
per  filing  will  increase  from  85  hours  to 
86  hours,  for  a  total  annual  burden  of 
686,280  hours. 

Regulation  14D  contains  the 
disclosure  requirements  associated  with 
tender  offer  transactions.  An  average  of 
366  documents  are  filed  pursuant  to  this 
regulation  each  year.  If  the  proposed 
changes  to  this  regulation  are  adopted.  - 
the  estimated  burden  hours  will 
increase  from  353.25  hours  per 
submission  to  354.25  hours  per  filing, 
for  a  total  annual  burden  of  129,656 
hours. 

Regulation  A  sets  out  the  disclosure 
obligations  of  designated  issuers  who 
rely  on  certain  exemptions  mtm 
registration  of  securities.  An  estimated 
average  of  201  issuers  file  documents 
pursuant  Regulation  A.  If  the  revisions 
to  this  regulation  are  adopted,  the 
estimated  burden  hours  per  filing  would 
increase  from  620  hours  to  621  hours, 
for  a  total  aimual  burden  of  124.821 
hours. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Clearance  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Richard  T. 
Redfeam,  Acting  Director.  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW..  Washington,  DC  20549  and 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission.  Office  of 
Management  and  Budget.  (Project  Nos. 
3235-0071.  3235-0417.  3235-0145. 
3235-0007.  3235-0059, 3235-O102  and 


3235-0286),  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  November  21. 1994. 
Jonathan  G.  Katz. 
Secretary. 
(FR  Doc  94-29637  Filed  12-1-94: 8:45  am) 
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[Release  No.  34>35005:  Fie  No.  SR^mei- 
94-3<q 

Self-Regutetory  Organiiations;  Notice 
of  Rling  of  Propossd  Rule  Change  and 
Amendment  No.  1  by  iha  American 
Stock  Exchange,  Inc.,  Roiadng  to  the 
Listing  and  Trading  of  Commodity 
United  Notes 

November  23. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  §  78s(b)(l).  notice  is 
hereby  given  that  on  August  22,  1994. 
the  American  Stock  Exchange.  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  TU 
below,  which  Items  have  been  prepared 
by  the  self-r^ulatory  organization,  llie 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Otganizatioii's 
Statement  of  tlM  Terms  of  Substanoe  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  approve  for 
listing  and  trading  under  S€x::tion  107  of 
the  Amex  Company  Guide  intermediate 
term  notes  whose  value  will  be  linked 
in  part  to  changes  in  the  levels  of  either 
the  J.P.  Morgan  Commodity  Excess 
Return  Index  (")PMCIX ')  or  the  J.P. 
Morgan  Commodity  Return  Index 
("JPMa."  together  with  JPMCIX. 
"Indexes").'  According  to  the  Amex, 
both  Indexes  measure  the  return  bam  an 
investment  in  the  same  11  liquid 
industrial  futures  contracts. 

The  text  of  the  proposed  rule  change 
and  Amendment  No.  1  is  available  at 
the  Office  of  the  Secretary.  Amex  and  at 
the  Commission. 


■  The  Amex  on  November  16. 1994.  submitted 
AmendmeDt  Number  1  ("Amendment  No.  1**)  to  the 
proposal  to  allow  the  underwriter  to  link  the  ralne 
of  the  notes  to  either  the  {PMO  or  PMdX 
depending  upon  market  condition*  and  investor 
interest  at  the  time  of  the  oftariog.  Additioaaiiy.  the 
Amendment  provides  that:  only  options  approved 
accounts  will  be  permitted  to  trade  the  rote*;  the 
notes  will  providi*  for  •  75%  floor  the  irdex  valua 
will  be  rtlrwiaUd  «(  lea«  oaoa  ■  day:  and  the  Aohr 
has  executed  thenecesaaryMUveilUnce  Jiariog 
agreements  with  the  relevant  commodities 
exchange*.  See  Letter  from  Benjamin  Kraiiae.  Ameic 
to  Michael  Watinskas,  Derivative  Prodticts 
Rc^Ution.  SEC  dated  Nwember  16. 1994. 
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n.  Self'Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Under  Section  107  of  the  Amex 
Company  Guide  ("Section  107"),  the 
Exchange  may  approve  for  listing  and 
trading  securities  which  cannot  be 
readily  categorized  under  the  listing 
criteria  for  common  and  preferred 
stocks,  bonds,  debentures,  and  warrants. 
The  Amex  now  proposes  to  list  for 
trading  under  Section  107  intermediate 
term  notes  the  value  of  which  can  be 
expected  to  fluctuate  based  on  changes 
in  the  level  of  an  index  consisting  of 
base  metals,  precious  metals  and  energy 
related  commodities.  These  securities 
will  conform  to  the  listing  guidelines 
under  Section  107  which  provide  that 
such  issues  have:  (1)  A  public 
distribution  of  one  million  trading  units; 
(2)  400  holders;  and  (3)  a  market  value 
of  not  less  than  $20  million.  The 
Exchange  also  will  require  that  the 
issuer  have  a  minimiun  tangible  net 
worth  of  $150  million.  In  addition,  the 
Exchange  will  require  that  the  total 
original  issue  price  of  the  security 
(when  combined  with  all  of  the  issuer's 
commodity  linked  notes  which  are 
listed  on  a  national  securities  exchange 
or  traded  through  the  facihties  of 
NASDAQ),  shall  not  be  greater  than 
25%  of  the  issuer's  tangible  net  worth 
at  the  time  of  issuance. 

Such  notes  will  have  a  term  of  one  to 
three  years  and  will  not  pay  interest. 
Upon  maturity,  holders  will  receive  not 
less  than  75%  of  the  original  issue  price 
plus  an  amoimt  in  U.S.  dollars  equal  to 
a  participation  rate  [i.e.,  a  specified 
percentage)  multiplied  by  any  positive 
diffierence  between  the  level  of  the 
appropriate  index  at  the  time  of  the 
ofiering  and  the  average  of  the  closing 
index  level  on  the  five  business  days 
preceding  maturity.  The  notes  may  not 
be  redeemed  prior  to  maturity,  and 
holders  of  the  notes  have  no  claim  to  the 
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physica  commodities  in  the  linked 
index. 

The  p  oposed  notes  will  be  linked  to 
either  tl  b  J.P.  Morgan  Commodity  Index 
or  the  J.  '.  Morgan  Commodity  Excess 
Return  ^idex.  Both  indexes  measure  the 
return  finom  an  investment  in  the  same 
11  Uquii  industrial  futures  contracts.^ 
The  Exchange  states  that  the  JPMQ  and 
JPMCIX^  identical  in  all  respects 
except  fer  the  incorporation  of 
"collatetal  return,"  as  more  fully 
described  below,  into  the  JPMQ.^  Both 
Indexes  ^re  constructed  as  an  arithmetic 
average  pi  commodity  returns,  and  will 
be  rebalanced  monthly  to  maintain 
constant^  dollar  weights.  Because  the 
Exchan«  and  the  ujiderwriter  believe 
the  Indexes  are  identical  in  all  respects 
(with  th^  exception  of  incorporating 
collateral  return),  they  desire  the 
flexibility  to  determine  at  the  time  of 
offering,  based  upon  investor  demand 
and  mar  :et  conditions,  which  of  the 
Indexes  t  will  utilize  for  valuing  the 
notes. 

The  JF  VICIX  and  JPMCI  are  designed 
to  captui  B  both  "price"  return  and 
"roll"  re  urn  from  an  investment  in 
commoaties.  Price  return,  or  "spot" 
return,  i^  the  component  of  return  that 
arises  frc  m  changes  in  constant  maturity 
nearby  p  ices.  Roll  return  is  the 
compon«  nt  of  return  that  arises  from 
rolling  a  ong  position  through  time  in 
a  sloping  forward  price  curve 
environr  lent.  When  nearby  futures 
contracts  are  more  expensive  than 
longer  dj  ted  contracts,  roll  return  is 
positive.  When  the  reverse  applies,  roll 
return  is  negative. 

Due  to  price  fluctuations,  the  relative 
weights  (ff  the  Index  components  will  be 
rebalanc(  d  monthly  to  maintain  the 
approprii  ite  dollar  weighting.  In 
addition,  due  to  the  periodic  expiration 
of  the  fut  iires  contracts  used  to  compute 
the  Inde?  value,  it  also  is  necessary  to 
"roll"  ou  of  expiring  contracts  and  into 
the  new  j  learby  contracts.  To  minimize 
possible  Jricing  volatility  arising  from 
conducti  ig  the  "roll"  on  a  single 
business  iay,  the  substitution  of  the 
new  cont  ract  for  the  old  is 
accompli  shed  with  20%  of  the  roll 
volume  tf  ansacted  on  each  of  the  five 
subsequait  business  days  after  the 
rebalance  date.  The  futures  contract  to 
be  used  ftr  monthly  rebalancing  and 
rolling  o^each  commodity  will  be  the 
nearest  designated  futures  contract  to  be 
used  in  the  appropriate  Index,  with  a 


'The  CO 
approximat 
copper  (a% 


atj  V 


UMI 


lodities  underlying  the  Index  and  their 
weightings  are:  aluminum  (9%), 


,  nickel  (2%).  zinc  (3%),  heating  oil 
(10%),  natul  a)  gas  (7%),  unleaded  gas  (5%),  WTI 
Light  Sweet  Crude  (33%),  gold  (15%).  silver  (5%) 
and  platinui  n  (3%). 
'  See  Am*  idment  No.  1. 


termination  of  trading  date  not  earlier 
than  ten  business  days  into  the 
following  month.* 

The  JPMQ  is  a  "total  return"  index 
based  upon  the  same  eleven 
commodities  as  the  JPMCIX  which,  in 
addition  to  measuring  price  return  and 
roll  return,  is  also  comprised  of 
collateral  return.  The  Amex  states  that 
collateral  return  is  the  risk  free 
component  of  commodity  returns 
afforded  by  full  coUateralization  of  the 
notional  value  of  futures  positions  with 
Treasury  bills.  It  measures  the  return 
that  an  investor  would  receive  if  the 
investor  were  to  fully  margin  a  futures 
position  (i.e.,  post  100%  margin)  with 
Treasury  bills.  According  to  the 
underwriter,  some  investors  may  choose 
not  to  fully  collateralize  commodity 
investments,  but  because  stocks  and 
bonds  are  collateralized  investments,  it 
is  useful  to  treat  commodities  on  the 
same  basis  to  compare  risk-return 
performance.  Therefore,  the  tmderwriter 
believes  that  coUateralization  permits 
meaningful  comparison  with  traditional 
assets  in  a  portfolio  allocation 
framework.' 

It  is  intended  that  the  composition, 
relative  weights  and  manner  of 
calculation  for  both  Indexes  will  remain 
constant.  It  is  conceivable,  however, 
that  market  developments  may 
eventually  necessitate  changes  in  the 
weighting,  composition  or  calculation 
methodology  of  an  Index.  Such 
developments  could  include,  among 
other  things,  changing  liquidity 
conditions  or  the  discontinuation  of 
existing  contracts,  the  emergence  of  new 
contracts  on  relevant  commodities,  or 
major  progress  in  substitution 
technology  that  renders  obsolete 
industrial  processes  that  make  use  of  a 
certain  commodity. 

Decisions  relating  to  changes  in  index 
weighting,  composition  or  calculation 
methodology  will  be  determined  on  the 
basis  of  advice  from  a  neutral  business 
committee,  the  JPMCI  Policy 
Committee.  This  committee  is 
composed  of  senior  employees  in  the 
commodities  and  research  areas  of  J.P. 


*  For  energy  and  base  metals,  the  new  and  old 
contracts  will  be  different.  For  precious  metals,  the 
new  and  old  contracts  may  be  the  same  contract 
because  of  the  absence  of  a  designated  contract  for 
every  month.  In  this  instance,  rebalancing  and 
rolling  will  only  involve  an  adjustment  of  the 
amount  held  of  the  old  contracts. 

'The  return  based  upon  the  Treasury  bill  rate  is 
calculated  using  a  13  week  T-bill  yield, 
compounded  daily  at  the  decompounded  discount 
rate  of  the  most  recent  weekly  U.S.  Treasury  bill 
auction  as  found  in  the  H.15  (519)  report  published 
by  the  Board  of  Governors  of  the  Federal  Reserve 
System,  on  the  full  (100%)  value  of  the  index. 
Interest  accrues  on  an  actual  day  basis  over 
weekends  and  holidays  at  the  previous  day's  ralt^. 
See  Amendment  No.  1. 
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Morgan  as  well  as  independent  industr>- 
and  academic  experts.  Commodity 
Group  personnel  of  J.P.  Morgan  are 
restricted  to  an  advisory,  non-voting 
membership  on  the  JPMCI  Policy 
Committee.  The  issuer  will  immediately 
notify  the  Exchange  and  vendors  of 
financial  information  that  report  the 
Index  values  in  the  event  that  there  is 
a  change  in  the  relative  weightings, 
calculation  methodology  or 
composition. 

Prices  utilized  in  the  Indexes  will  be 
based  on  New  York  Mercantile 
Exchange  ("NYMEX")  prices  for 
platinum  and  energy  related 
commodities;  Commodity  Exchange 
('"Comex")  prices  for  other  precious 
metals  (Comex  is  a  wholly-owned 
subsidiary  of  NYMEX);  and  London 
Metal  Exchange  ("LME")  prices  for  base 
metals.  These  prices  are  widely  reported 
by  vendors  of  financial  information  and 
the  press.  Index  values  will  be 
calculated  at  least  once  each  trading  day 
by  the  issuer  or  an  affiliate  of  the  issuer 
and  disseminated  to  vendors  of 
financial  information  by  the  issuer.^ 
Members  of  the  JPMQ  Policy 
Committee  and  employees  of  the 
calculation  agent  who  are  involved  in 
the  calculation  of,  or  data  collection  for. 
any  of  the  commodities  underlj^ing  the 
notes  or  the  aggregate  value  of  the 
commodity  index  underlying  the  notes 
will  be  expressly  prohibited  from 
trading  the  notes.  The  calculation  agent 
will  adopt  and  maintain  such 
reasonable  and  appropriate  procedures 
as  to  ensure  that  the  calculation  agent, 
its  agents,  affiliates  and  employees,  do 
not  take  advantage  of  or  communicate  to 
any  other  person  any  knowledge 
concerning  changes  in  the  value  of  the 
notes  or  commodities  tmderl}ring  the 
note  before  such  information  is  made 
publicly  available. 

The  Amex  is  able  to  obtain  market ' 
surveillance  information,  including 
customer  identity  information,  with 
respect  to  transactions  occurring  on  the 
LME  pursuant  to  its  information  sharing 
arrangements  with  the  Securities  and 
Futures  Authority  through  the* 
Intermarket  Surveillance  Group.  The 
Exchange  also  is  able  to  obtain  market 
surveillance  information,  including 
customer  identity  information,  with 
respect  to  transactions  occurring  on 
NYMEX  and  Comex  pursuant  to  its 
information  sharing  agreement  with 
NYMEX. 

The  notes  will  provide  for  payment  at 
maturity  of  not  less  than  75%  of  the 
offering  price  and  the  Exchange  will 
require  that  cmly  accounts  approved  for 
options  trading  under  Amex  Rule  921 


shall  be  permitted  to  engage  in  the 
purchase  and/or  sale  of  such  notes.  In 
addition,  the  Amex  will  require 
recommendations  in  the  notes  to 
comply  with  the  suitability  standards 
set  forth  in  Rule  923.  Additionally,  the 
Exchange  will  distribute  a  circular  to  its 
membership  prior  to  trading  such  notes 
providing  guidance  with  regard  to 
member  firm  compliance 
responsibilities  (including  suitability 
recommendations)  when  handling 
transactions  in  such  notes  and 
highlighting  the  special  risks  and 
characteristics  thereof.  Specifically,  the 
Exchai^e  will  provide  an  Information 
Circular  regarding  the  proposed 
commodity  linked  notes  that 
substantially  incorporates  the  suitability 
language  contained  in  Rule  923.^ 

The  notes  will  be  subject  to  the  equity 
margin  and  trading  rules  of  the 
Exchange 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  -with  SM:tion 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  and  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Ai/den  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  ECEiectiveness  of  the 
Proposed  Rule  Change  and  Timing  Cor 
Conunission  Action 

Within  35  day's  of  the  pubUcation  of 
this  notice  in  the  Federal  Register  or 
within  such  (Aher  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropiiate  and  pubUshes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  oi^aiuzation 
consents,  the  Commission  will: 


■'.Snp  Amcndnent  No.  1. 


'  Tele(>hone  Convorsatioii  between  Wiiliam 
Floyd-Jonet.  )r.,  AjklsUnt  Genenl  Counael.  Legal  a 
Regulatory  Policy  Diviaioa,  Amaic.  to  Stepbea 
YGwhn.  Ovivativ*  Praducu  RcguUtton.  SEC.  on 
November  23. 19G4. 


(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  C«nments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  ail  subsequent 
amendments,  all  written  statement 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section.  450  Fifth  Street,  N. W. , 
Washington,  D.C.  20549.  Copies  of  sudt 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  lefar  to  File  No.  SR-Amex-94- 
30  and  should  be  submitted  by 
December  23, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
Jonadiui  G.  Katz, 
Seavtary. 

(PR  Doc  94-29636  Filed  12-1-94: 8:4S  am) 
BIUMG  COW  Wi»-ei-M 


[Release  No.  34-35009;  FN*  No.  8R-4NBS- 
94-02] 

Seif-Regulatory  Organizabons;  MBS 
Clearing  Corporation;  Order 
Temporarily  Approving  Proposed  Rule 
Change  Establishing  the  Electronic 
Pool  Notification  Service 

Novetnber  25, 1994. 

On  May  6. 1994.  the  MBS  Clearing 
Corporation  ("MBS")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-MBS-94-02)  pursuant  to 
Section  19(b)(1)  of  the  Securities  • 
Exchange  Act  of  1934  (" Act").'  The 
proposed  rule  change  estabUshes  the 
electnuaic  pool  notification  ("EPN") 
senice.  Hie  Commission  published 
notice  of  the  proposed  rule  change  in 


■  17  CFR  2aa3B-»(«X12)  (1993). 
» 15  U.S.a  7as(b){l)  (1988). 


the  Federal  Register  on  May  20, 1994.2 
No  comments  were  received  as  a  result 
of  the  Federal  Register  notice.^  On  May 
25, 1994,  and  on  November  10, 1994, 
MBS  filed  Amendment  No.  1  and 
Amendment  No.  2.  respectively,  to  the 
proposed  rule  change.*  Both 
amendments  were  technical  in  nature 
and  did  not  require  republication  of 
notice  of  filing. 

For  the  reasons  discussed  below,  the 
Commission  is  temporarily  approving 
the  proposed  rule  change  through 
November  30, 1995. 

I.  Description 

"Hie  proposed  rule  change  adds 
Articles  VI,  VU,  VIII,  IX,  and  X  to  MBS's 
rules  in  order  to  establish  the  EPN 
service.  EPN  was  developed  by  MBS  in 
response  to  a  Public  Securities 
Association  ("PSA")  initiative  to 
automate  the  pool  notification  process 
with  the  ultimate  goal  of  supplementing 
and/or  replacing  the  current  manually 
intensive  telephone  and  fax 
environment.  EPN  is  an  electronic,  post- 
trade  communication  system  for 
mortgage-backed  securities.  EPN 
provides  an  electronic  commimications 
network  through  which  EPN  users  will 
be  able  to  transmit  quickly  and 
efficiently  mortgage-backed  securities 
pool  allocation  information  regarding 
deliveries  of  securities  for  settlement. 
EPN  was  designed  for  use  by 
organizations  actively  engaged  in  the 
allocation  and  notification  process 
associated  with  mortgage-backed 
securities  and  derivative  securities.  EPN 
user  firms  may  be  acting  as  principal  to 
the  imderlying  trade  activity  or  as  agent 
on  behalf  of  another  EPN  user  in  a  fully 
disclosed  capacity. 

An  EPN  message  will  be  required  to 
contain  (1)  the  lot-sequence  of  "good 
delivery  millions"  [i.e.,  the  number  of 
million  dollar  lots  delivered  in 
accordance  with  PSA  guidelines),  (2)  a 
pool  number  that  references  a  specific 
pool  of  mortgages,  (3)  the  principal 
amount  at  date  of  issue,  (4)  the  coupon 
rate,  and  (5)  a  termination  code.  In 
addition,  an  EPN  message  may  contain, 
among  other  things,  additional 
information  such  as  the  maturity  date. 
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'  Securities  Exchange  Act  Release  No.  34066  (May 
13. 1994).  59  FR  26532. 

^  MBS  received  two  comment  letters  generally 
supporting  the  proposed  rule  change.  The  concerns 
raised  by  the  commenters  are  discussed  in  Section 
II,  infra. 

*  Amendment  No.  1  modified  the  filing  by 
reporting  that  the  proposed  rule  change  was 
approved  by  the  MBS  Board  of  Directors. 

Amendment  No.  2  modified  the  filing  by 
deriving  that  the  only  MBS  rules  and  procedures 
applicable  to  EPN  users  are  the  rules  and 
procedures  located  in  Articles  VI.  VIl,  Vin.  IX.  and 
X  of  MBS's  rules. 


CUSIP 1  umber,  current  outstanding 
principi  1  amoimt,  an  MBS  trade 
number  internal  control  nimiber,  and 
interest  (accrued. 

MBS  iiecided  that  a  complete  stand- 
alone sdt  of  rules  for  EPN  was  preferable 
to  trying  to  integrate  the  EPN  rules  into 
existing!  MBS  rules.  As  a  result,  many  of 
the  EPN(  rules  mirror  the  language  of 
existingiMBS  rules  in  order  to  make  the 
provisiois  of  those  rules  applicable  to 
the  EPMservice.  There  has  been  an 
attempt  |to  use  the  same  terms  and 
definitions  that  MBS  uses  in  its  current 
rules  wherever  possible.  The  EPN  rules 
do  diffei ,  however,  from  existing  MBS 
rules  in  several  respects.  First,  the  EPN 
rules  de  cribe  EPN  and  define  new 
terms  re  ated  to  EPN  such  as  "EPN 
Eligible  Security,"  »  "EPN  User,"  "EPN 
User  Fu  id,"  "Message  Detail  Report," 
"Messaj  e  Purge  Report,"  and  "Message 
Recover  r  Report."  These  terms  reflect 
applical  le  names  for  existing  functions 
and  for  i  lew  services  and  concepts.  For 
exampl^  because  users  of  the  EPN 
service  will  not  necessarily  be  full 
participants  of  MBS,  they  are  called 
"EPN  Uiers." 

Another  change  from  existing  rules 
concerns  who  can  become  an  EPN  user. 
Because  EPN  is  essentially  a 
sophistii  ated  e-mail/database  system 
that  doe  i  not  involve  traditional 
clearanc  j  or  settlement  fimctions,  the 
risk  to  \  BS  from  defaulting  EPN  users 
is  limite  i  to  their  fees.  As  a  result,  the 
standarc  s  for  applicants  to  become  EPN 
users  an  significantly  less  demanding 
than  thofee  which  are  applicable  to 
applicants  that  wish  to  become  full 
participints  of  MBS.  It  is  anticipated 
that  sonie  applicants  that  do  not  qualify 
as  full  participants  of  MBS  may  still 
quahfy  ind  be  able  to  become  EPN 
users.     I 

Because  the  EPN  service  will  time 
stamp  HBssages,  the  new  rules  provide 
that  this  time  stamp  will  be  valid, 
binding,  and  enforceable  as  a 
determii  ation  of  good  delivery  of  the 
message  Under  EPN,  when  a  seller 
initiates  ja  pool  notification  message  and 
EPN  receives  and  redelivers  the  message 
to  the  bt  yer,  this  action  will  represents 
the  good  delivery  of  the  message 
because  t  is  made  available  to  the  buyer 
whether  or  not  the  buyer  physically 
retrieves  the  message.  The  buyer's 


UMI 


»The  nuikiber  of  securities  eligible  for  the  EPN 
service  wil  be  greater  than  those  eligible  for  the 
comparison  and  clearing  service  at  MBS.  All 
mortgage-becked  securities  eligible  for  comparison 
and  cleariii  at  MBS  will  be  eligible  for  the  EPN 
service.  In  iddition.  securities  which  are  not 
eligible  for  comparison  and  clearing  because  of 
their  lack  c  \  volume  or  inability  to  be  valued  will 
be  eligible  or  the  EPN  service. 


retrieval  of  the  physical  message  is  not 
part  of  the  good  delivery  process. 

The  rules  also  provide  that  several 
reports  will  be  issued  to  EPN  users.^  In 
addition,  the  new  EPN  rules  provide  for. 
an  EPN  user  fund.  This  is  intended  to 
be  similar  in  purpose  to  but  smaller  in 
scope  than  the  existing  MBS 
participants  fund.  The  EPN  user  fund  is 
intended  to  protect  MBS  in  the  event 
that  any  EPN  user  defaults  in  payments 
of  fees. 

II.  Discussion 

The  Commission  believes  that  MBS's 
proposed  rule  change  is  consistent  with 
Section  7 A  of  the  Act '  and  in  particular 
with  Section  17A(b)(3)(F)  of  the  Act.8 
Section  17A(b)(3)(F)  requires,  among 
other  things,  that  the  rules  of  a  clearing 
agency  be  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  MBS's 
proposal  to  establish  th?  electronic  pool 
notification  service  is  consistent  with 
this  obligation. 

Currently,  in  order  for  participants  in 
the  mortgage-backed  securities  market 
to  notify  odier  participants  of  pool 
information,  they  must  manually 
telephone  or  fax  the  information  to 
other  participants.  Historically,  billions 
of  dollars  of  fails  have  occiirred  and 
continue  to  occur  each  month  because 
sellers  are  not  able  to  communicate  with 
buyers  because  of  the  buyer's  telephone 
and  fax  limitations  (e.g.,  busy  signals 
preventing  the  exchange  of 
information).  The  establishment  of  the 
EPN  service  should  help  to  significantly 
prevent  fails  in  the  mortgage-backed 
securities  market  by  maldng  the 
notification  process  more  efficient  and 
more  reliable  by  replacing  a  manually 
intensive  communication  system  with 
an  electronic  commimication  system. 

MBS  received  two  comment  letters 
generally  supporting  the  proposed  rule 
change.8  Both  commenters,  however, 
raised  concerns  regarding  MBS's  use  of 
message  information  sent  or  received  by 
the  EPN  user.  Under  the  proposed  rule 
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"One  of  the  reports  issued  by  MBS  to  EPN  users, 
the  Message  Detail  Report,  will  constitute  a 
confirmation.  The  Message  Detail  Report,  which 
lists  the  contents  of  each  message,  will  constitute 
the  sole  confirmation  of  messages  between  EPN 
users  to  be  processed  by  MBS.  As  the  sole 
confirmation,  the  Message  Detail  Report  will 
evidence  a  valid,  binding,  and  enforceable  contract. 

'  15  U.S.C.  78q-l  (1988). 

•15  U.S.C.  78q-l(b)(3)(F)  (1988). 

'Letter  from  Gregory  W.  Bumes,  Vice  President, 
CS  First  Boston  Corporation,  to  Dennis  Paganucci, 
MBS  (April  25, 1994)  and  letter  from  L.  LoCosa  and 
S.  Mellas,  Morgan  Stanley,  to  Lynn  Douglas  and 
Dennis  Paganucci,  MBS  (January  10. 1994). 


change,  MBS  will  have  the  tight  to  use 
message  information  to  assist  MBS  in  its 
operation  of  the  clearing  system  or  EPN 
service  or  for  other  purposes  as  MBS 
may  determine  from  time  to  time.'"  The 
commenters  were  concerned  that  the 
language  of  the  rule  allowed  MBS  to  use 
sensitive  information  relating  to  a  firm's 
proprietary  trading  which  may  be 
contained  in  EPN  messages.  In  response, 
MBS  stated  that  it  vnll  only  use  the 
information  contained  in  EPN  messages 
for  internal  business  purposes  and  the 
information  will  otherwise  be 
confidential.!'  The  Commission  agrees 
that  the  information  contained  in  EPN 
messages  can  facilitate  MBS's 
assessment  of  the  volimie  and 
concentration  of  trading  done  by 
participants  and  believes  that  this,  in 
turn,  can  help  MBS  fulfill  its 
safeguarding  obligations. 

During  the  temporary  approval 
period,  MBS  will  continue  to  test  the 
EPN  service  and  will  begin  to  nm  the 
service  on  a  pilot  basis.'^  In  addition, 
MBS  will  create  a  disaster  recovery 
program  for  the  EPN  service  in  case  of 
emergency  and  will  keep  the 
Commission  informed  on  the  progress  of 
the  disaster  recovery  program's 
development. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
in  particular  with  Section  17A  of  the 
Act,  and  with  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act, "  that  the 
proposed  rule  change  (File  No.  SR- 
MBS-94-02)  be,  and  hereby  is. 
temporarily  approved  through 
November  30, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 


[Rcleaaa  No.  34-05007;  File  No.  SR-Pliix- 


>oMBS  Rules,  Article  VU.  Rule  2,  Section  8, 
"Telephone  conversation  between  Dennis 

Paganucci,  MBS,  and  Ari  Burstein,  Attorney, 

Division  of  Market  Regulation,  Commission 

(November  4, 1994). 
'^MBS  will  inform  the  Commission  by  letter 

when  they  begin  the  pilot  program. 

"15  U.S.C  788(b)(2)  (1988). 
"17CFR  200.30-3(a)  (12). 


Self-Regulatory  Organitations;  Notica 
of  HIIng  of  Proposed  Rula  Change  by 
the  Philadelphia  Stock  Exchange,  Ine^ 
Relating  to  a  Post  Primary  Trading 
Session 

November  25, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  3, 1994, 
the  Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
November  25, 1994.  the  Phlx  filed 
Amendment  No.  1  to  the  proposed  rule 
change.*  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons, 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phbc,  pursuant  to  rule  19b-4  of 
the  Act,  proposes  to  extend  the  close  of 
trading  on  the  Exchange's  equity  trading 
floor  from  4:00  to  4:15  P.M.,  creating  a 
new  Post  Primary  session  ("PPS").  The 
PPS  would  take  place  each  trading  day 
&x)m  4:00  to  4:15  P.M.  Exchange  rules 
applicable  to  floor  trading  during  the 
Exchange's  regular  trading  hours  (i.e., 
9:30  a.m.-4:00  p.m.)  would  continue  to 
apply  to  floor  trading  during  the  PPS, 
except  that  during  the  PPS,  orders  that 
are  designated  "PPS"  are  eligible  for 
execution.  Accordingly,  the  Exchange 
proposes  to  amend  the  following  Phlx 
rules:  Rule  101.  adding  Commentary  .02 
to  specify  equity  floor  trading  hours; 
Rule  229,  Commentary  .17,  adding 
reference  to  implementing  the 
Philadelphia  Stock  Exchange 
Automated  Communication  and 
Execution  System  ("PACE")  as  a  routing 
system  only,  with  Floor  Procedure 
Committee  approval;  Rule  232  to  add 
the  PPS  as  well  as  opening  before  the 
primary  market;  and  Equity  Floor 
Procedure  Advice  EF-1,  which  provides 
the  procedures  for  the  designation  and 
execution  of  orders  in  instances  where 
the  primary  market  is  not  open  in  an 
issue  for  which  the  Phlx  is  open,  to 
change  the  eligibifity  designation  from 
use  of  the  yellow  copy  of  the  order 
ticket  to  the  designator  "EXP"  and  to 
make  several  clarifications.  The  text  of 


the  proposed  rule  change  is  available  in 
full  at  the  Commission  Public  Reference 
Room. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proj)osed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements.    ■ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Currently,  Rule  232  governs  after- 
hours  trading  (crossing  session)  of  GTX 
orders.2  At  this  time,  the  Phlx  is 
proposing  to  add  to  that  rule  a  PPS  on 
the  equity  trading  floor  from  4:00  to  4:15 
p.m.  each  trading  day.  Rather  than 
assigning  PPS  a  new  rule  number,  the 
applicable  PPS  provision  is  being  added 
to  Rule  232  in  order  to  group  into  a 
single  rule  the  three  Exchange 
provisions  relating  to  trading  on  the 
Phlx  during  periods  when  the  primary 
market  is  not  open  for  free  tracing.  ^ 
Accordingly,  the  Exchange  is  amending 
Rule  232  to  encompass  two  situations  in 
addition  to  GTX  orders:  (1)  The  PPS; 
and  (2)  opening  for  trading  on  the  Phlx 
before  the  primary  market  is  open  for 
trading.  The  GTX  provisions  would  be 
renumbered  as  paragraph  (c). 
.  First,  the  Phlx  proposes  to  implement 
a  PPS  for  extended  trading  on  the  equity 
floor  of  the  Exchange.  During  the  PPS, 
pursuant  to  proposed  Rule  232(b), 
orders  designated  PPS  would  be  eligible 
for  execution  during  the  4:00-4:15  p.m. 
trading  session.  PACE  would  not 
provide  automatic  executions  during  the 
PPS,  but  could  be  available  as  a  routing 
system  oidy  if  permitted  by  the  Floor 
Procedure  Committee.*  UiUike  the  GTX 


>  See  letter  from  Gerald  O'Connell,  First  Vice 
President,  Phbc.  to  Glen  Barrentioe,  Senior  Counsel. 
Commission,  dated  November  23, 1994. 


'  A  "GTX"  order  is  an  order  that  is  good  untU 
cancelled  and  that  is  eligible  for  primary  markat 
protection  based  on  volume  that  prints  on  the  New 
York  Stock  Exchange  or  American  Stock  Exchange 
after-hours  trading  session.  See  Phlx  Rule  232. 

>  With  respect  to  equities,  "free"  trading  is  that 
which  occurs  after  the  initial  opening  of  •  security, 
but  not  during  a  trading  halt. 

4  "PACE"  is  the  acronym  for  the  Phbc  Automated 
Communication  and  Execution  System.  It  providat 
a  system  for  the  automatic  execution  of  orders  on 
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session,  the  PPS  is  an  extension  of  the 
auction  maiket,  whereby  bids  and  offers 
are  dynamically  updated  for  trading 
under  normal  auction  market  principles. 
As  such.  Exchange  rules  applicable  to 
floor  trading  during  the  Exchange's 
regular  session,  as  estabhshed  by  Rule 
101,  would  continue  to  apply.  Orders 
must  be  designated  PPS  in  order  to  be 
eligible  for  the  PPS.  Market,  limit  and 
contingent  order  types  currently 
acceptable  under  Exchange  rules  would 
be  accepted  for  PPS  if  so  designated.  For 
example,  pursuant  to  Rule  207,  a  "GTC 
PPS"5  order  would  be  eligible  for  PPS 
execution,  and,  if  not  executed,  would 
be  eligible  for  execution  during  ensuing 
days  because  of  the  GTC  designation. 

Second,  the  situation  where  the  Phlx 
is  open  for  trading  before  the  primary 
market  is  open,  or  during  a  non- 
regulalorA'  halt  in  trading  on  the  primary 
market,  is  proposed  to  be  codified  into 
Rule  232(al.  Currently,  these  provisions 
appear  in  Equity  Floor  Procedure 
Advice  EF-1,  Designating  Orders  for 
Execution  in  Instances  Where  the 
Primary  Market  Is  Not  Open  in  an  Issue 
for  Which  the  Phlx  is  Open  for  Free 
Trading.^  The  Phlx  now  proposes  to 
codify  this  Advice  into  Phlx  rules.  In 
addition,  the  use  of  the  yellow  ticket,  to 
designate  orders  eligible  for  execution 
when  the  Phlx  is  open  for  trading  in  an 
issue  not  open  on  the  primary  market, 
would  be  replaced  vrith  the  use  of  the 
designator  "EXP,"  meaning  ex-primary, 
lo  parallel  the  designators  "PPS"  and 
•'GTX'  in  Rule  232.  The  Exchange  is 
also  proposing  a  corresponding 
am*»ndjnent  to  the  Advice  to  incorporate 
the  "EXP"  designator,  reword  the  three- 
year  cycle  for  imptosing  fines,^  and 
explain  that  the  primary  markftt  may  not 
be  open  for  free  trading  due  to  a  delay 
or  a  halt  in  trading." 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  in  general,  and  in 


the  Exchange  equity  floor  under  predMermined 
condilion*  Orders  accepted  under  the  system  auty 
be  execuletl  on  a  fully  automsled  or  mfiniial  basis 
in  accordance  wiiti  the  provisions  of  Ruie  229.  Srv 
Phlx  Rule  229. 

"  Such  an  order  difinrs  from  a  GTX  order  in  that 
the  later  i«  eligible  for  execution  after  thr.  i.lose  of 
the  Exchange.  See  note  2.  supra. 

"Advice  EF-1.  as  well  as  the  accompanying  fine, 
whir.h  is  proposed  to  be  amended  to  incorporate 
these  changes,  is  administered  pursuant  to  the 
exchange's  minor  rule  violation  enforcement  and 
reporting  plan.  Securitie.'!  Exchange  Act  Relesse  No. 
27596  (January  8.  lOTOJ  (File  No.  SR-Phbc-S»-15). 

"  The  fme  schedule  is  sUuctured  such  that 
successive  violations  commitled  during  a  thrw-year 
lime  span  result  in  increased  fines  Irg.,  first 
occurrence:  SlOO.ttO.  second  occurrence:  S25O.0O). 

"This  explanation  is  also  proposmJ^o  br  i  odified 
I'lto^RuIe  232(a). 


a  i 


piibli 
t«d 


ai  d 


particula  ,  with  Section  6(b)(5).  in  that 
it  is  designed  to  promote  just  and 

_  :es  of  trade,  prevent 
and  manipulative  acts  and 
to  remove  impediments  to 
the  mechanism  of  a  free  and 
and  a  national  market 
well  as  to  protect  investors 
■  'ic  interest  by  extending 
ing  hoiu-s.  The  Exchange 
I  lat  the  proposed  PPS  should 
important  opportunity  for 
investors  to  hedge  option 
as  the  options  markets 
;o  trade  10-15  minutes  after 
trading  hours. 

*ory  Organization 's 
on  Burden  on  Competition 

does  not  believe  that  the 
change  will  impose  any 
burden  on  competition. 

^atory  Organization's 
on  Comments  on  the 

Change  Received  from 
Participants  or  Others 

comments  were  either 
received. 
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Effectiveness  of  the  Proposed 
and  Timing  for 
Action 

15  days  of  the  publication  of 
in  the  Federal  Register  or 
longer  period  (i)  as  the 
may  designate  up  to  90 
date  if  it  finds  such  longer 
)e  appropriate  and  publishes 
for  so  finding  or  (ii)  as  to 
self-regulatory  organization 
,  he  Commission  will: 
<  rder  approve  the  proposed 
or 

proceedings  to  determine 
proposed  rule  change 
isapproved. 

of  Comments 


tie 


bedi 


IV.  Solicil  ation 

Interest  id  persons  are  invited  to 
submit  witten  data,  view.s  and 

concerning  the  foregoing, 
nfaking  written  submissions 
six  copies  thereof  with  the 
Securities  and  Exchange 
450  Fifth  Street,  N.W., 
n,  D.C.  20549.  Copies  of  the 
,  all  subsequent 
,  all  written  statements 
to  the  proposed  rule 
are  filed  with  the 
sifin,  and  all  written 

relating  to  the 
ule  change  between  the 

and  any  person,  other  than 
nay  be  withheld  from  the 
j  ccordance  with  the 
ofSU.S.C.  552,  willbe 
inspection  and  copying  at 


the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington.  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Phlx.  All  submissions  should 
refer  to  File  No.  SR-PhIx-94-46  and 
should  be  submitted  by  December  23, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  94-29698  Filed  12-1-94;  8:45  am| 
BILLING  CODE  a01IM)1-M 


[Release  No.  3S-26173I 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act")       - 

November  28, 1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  sunmiarized  below.  The 
application(s)  and/or  declarationfs)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
apphcation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  22,  1994,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  and  serve  a 
copy  on  tlie  relevant  applicant(s)  and/or 
declarant(s)  at  the  addiess(es)  specified 
below.  Proof  of  service  (hy  affidavit  or, 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notiiied  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(sJ  an<l/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

System  Energy  Resources,  Inc.,  ef  nl. 
(70-851 1) 

System  Energy  Resou.T;es.  Inc. 
(•■SER1-),  Echelon  One,  1340  Echelon 
Parkway,  Jackson,  Mississippi  39213, 
Arkansas  Power  &  Light  Company 
("AP&L '),  425  West  Capitol.  40lh  Flour, 


Little  Rock,  Arkansas  72201.  Louisiana 
Power  &  Light  Company  ("LP&L").  639 
Loyola  Avenue.  New  Orleans,  Louisiana 
70113.  Mississippi  Power  &  Light 
Company  ("MP&L"),  308  East  Pearl 
Street,  Jackson,  Mississippi  39201,  New 
Orleans  Public  Service  Inc.  ("NOPSI" 
and  together  with  AP&L.  LP&L  and 
MP&L.  "Operating  Subsidiaries"),  639 
Loyola  Avenue,  New  Orleans,  Louisiana 
70113,  and  Entergy  Corporation 
("Entergy"),  225  Baronne  Street,  New 
Orleans,  Louisiana  70112,  a  registered 
holding  company,  have  filed  an 
application-declaration  with  this 
Commission  pursuant  to  Sections  6(a). 
7.  9(a).  10  and  12(d)  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") 
and  Rule  44  thereunder. 

SERI  proposes  fiY)m  time  to  time 
through  December  31. 1996  (a)  to  issue 
and  sell  one  or  more  series  of  its  First 
Mortgage  Bonds  ("Bonds")  in  an 
aggregate  principal  amount  not  to 
exceed  $265  million  and  (b)  to  enter 
into  arrangements  for  the  issuance  and 
sale  of  tax-exempt  revenue  bonds  ("Tax- 
Exempt  Bonds")  in  an  aggregate 
orincipal  amount  not  to  exceed  $235 
million.  Additionally,  SERI  requests 
authority  through  that  period  of  time  to 
issue  and  pledge  one  or  more  new  series 
of  its  first  mortgage  bonds  in  an 
aggregate  principal  amount  not  to 
exceed  $251  million  ("Collateral 
Bonds")  as  security  for  the  Tax-Exempt 
Bonds. 

Each  series  of  Bonds  will  have  such 
interest  rate,  maturity  date,  redemption 
and  sinking  fimd  provisions,  be  secured 
by  such  means  and  sold  in  such  maimer 
and  at  such  price  and  have  such  other 
terms  and  conditions  as  shall  be 
determined  at  the  time  of  sale. 

In  order  to  provide  additional  security 
for  its  obligations  with  respect  to  the 
Bonds,  SERI  may  assign  for  the  benefit 
of  the  holders  of  the  Bonds  certain  of  its 
rights  imder  the  Availability  Agreement, 
dated  as  of  June  21, 1974,  as  amended. 
Pursuant  to  this  agreement,  the 
Operating  Subsidiaries  have  agreed  to 
pay  SERI  certain  amounts  for  expenses 
incurred  by  SERI  in  connection  with  the 
operation  of  a  nuclear-powered  electric 
generating  station  in  N^ssissippi. 

As  further  security  for  its  obugations 
with  respect  to  the  Bonds,  SERI  may 
assign  certain  of  its  rights  imder  the 
Capital  Fimd  Agreement  dated  as  of 
June  21. 1974.  Pursuant  to  the  terms  of 
this  agreement,  Entergy  has  agreed  to 
provide  SERI,  among  other  things, 
capital  sufficient  to  enable  SERI  to 
maintain  a  35%  equity  ratio,  as  defined 
in  that  agreement. 

SERI  proposes  to  use  the  net  proceeds 
derived  from  the  issuance  and  sale  of 
the  Bonds  for  general  corporate 


purposes,  including,  but  not  limited  to. 
(i)  the  acquisition  and  retirement,  by 
means  of  tender  offer,  or  open  market, 
negotiated  or  other  forms  of  purchases, 
or  redemption  in  whole  or  in  part,  prior 
to  their  respective  maturities,  of  one  or 
more  series  of  SERI's  outstanding  first 
mortgage  bonds,  (ii)  the  pajTnent  of 
construction  costs  and  nuclear  fuel 
costs,  (iii)  the  repayment  of  long-  and 
short-term  borrowings  and/or  (iv)  other 
working  capital  needs. 

SERI  also  requests  authority  to  enter 
into  arrangements  for  the  issuance  of 
Tax-Exempt  Bonds  by  governmental 
authorities  (each  an  "Issuer")  in  an 
aggregate  principal  amoimt  not  to 
exceed  $235  million.  Each  series  of  Tax- 
Exempt  Bonds  will  have  such  interest 
rate,  maturity  date,  redemption  and 
sinking  fund  provisions,  be  secured  by 
such  means,  be  sold  in  such  manner  and 
at  5uch  price,  and  have  such  other  terms 
and  conditions  as  shall  be  determined  at 
the  time  of  sale.  However,  it  is  proposed 
that  each  series  of  theTax-Exempt 
Bonds  mature  not  earlier  than  five  years 
bom  the  first  day  of  the  month  of 
issuance  nor  later  than  forty  years  from 
the  date  of  issuance. 

Under  the  proposed  arrangements, 
SERI  would  enter  into  one  or  more 
installment  purchase,  refunding  or  other 
facilities  agreements  (each  a  "Facilities 
Agreement")  or  one  or  more 
supplements  and/or  amendments 
thereto  with  one  or  more  Issuers. 
Pursuant  to  the  terms  of  each  Facilities 
Agreement,  the  Issuer  will  pay  to  or 
provide  for  the  benefit  of  SERI  the  total 
amount  of  the  proceeds  of  the  Tax- 
Exempt  Bonds  and  SERI  will  agree  to 
pay  amounts  sufficient  to  pay  the 
principal  or  redemption  price  of, 
premium,  if  any,  and  interest  on  the 
Tax-Exempt  Bonds. 

In  order  to  obtain  a  more  favorable 
rating  on  any  series  of  Tax-Exempt 
Bonds,  SERI  may  arrange  for  one  or 
more  irrevocable  letter(s)  of  credit  (each 
a  "Letter  of  Credit")  for  an  aggregate 
amount  up  to  $285  miUion  from  one  or 
more  banks  (each  a  "Bank").  In 
connection  with  any  such  letter  of 
Credit,  SERI  would  enter  into  a 
Reimbursement  Agreement 
("Reimbursement  Agreement")  with  the 
Bank.  P\irsuant  to  a  Reimbursement 
Agreement,  SERI  would  agree  to 
reimburse  the  Bank  party  thereto 
immediately  or  within  a  specified 
period  (not  to  exceed  60  months)  after 
the  date  of  the  draw  for  all  amounts 
drawn  under  Letter  of  Credit,  together 
with  accrued  interest.  The  rate  of  such 
interest  would  not  exceed  the  New  York 
prime  rate  as  published  in  The  Wall 
Street  Journal  plus  200  basis  points. 
Additionally,  it  is  anticipated  that  each 


Reimbursement  Agreement  would 
require  the  payment  by  SERI  to  the  Bank 
of  up-front  fees  not  to  exceed  $100,000 
and  annual  fees  not  to  exceed  1  */•%  of 
the  face  amount  of  the  related  Letter  of 
Credit. 

In  addition  or  as  an  alternative  to  the 
security  provided  by  a  Letter  of  Credit. 
SERI  may  pledge  one  or  more  new  series 
of  its  first  mortgage  bonds  ("Collateral 
Bonds")  under  the  Mortgage,  as  it  may 
be  supplemented.  These  Collateral 
Bonds  may  be  interest-bearing  or  non- 
interest  bearing.  Such  Collateral  Bonds 
would  be  non-interest  bearing  of  the 
principal  amount  issued  were  the  same 
as  the  principal  of  the  underlying  Tax- 
Exempt  Bonds  plus  accumulated 
interest  for  a  specified  period.  The  rate 
on  interest-bearing  Collateral  Bonds 
may  be  less  than  or  equal  to  the  interest 
rate  on  the  underlying  Tax-Exempt 
Bonds. 

SERI  proposes  to  use  the  proceeds  of 
the  sale  of  'Tax-Empt  Bonds  to  refinance 
certain  pollution  control  revenue  bonds 
that  were  previously  issued  to  finance 
pollution  control  faciUties  at  the  Grand 
Gulf  nuclear  state. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

lonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-29635  Filed  12-1-94;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
by  January  3, 1995.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S,F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OKffi  Reviewer. 
FOR  FURTHER  MFOAMATION  COffTACT: 


V       Pc 

/ten 


Agency  Clearance  Officer  Cleo 
Verbillis,  Small  Business 
Administration,  409  3d  Street,  SVV, 
5th  Floor,  Washington,  DC  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Donald  Arbuckle,  Office 
of  Information  and  Regulatory, 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building.  Washington,  DC  20503 

Title:  Application  for  Loan  Pool 

Form  No.:  SBA  Form  1454 

Frequency:  On  Occassion 

Description  of  Respondents:  SBA  Loan 
Pool  Assemblers 
us!  Hf*sponses:  450  - 
Annual  Burden:  1350. 

Dated:  November  28, 1994. 
Cleo  VerbUlis, 

Chief.  Administrative  Information  Branch. 
|FR  Doc  94-29647  Filed  12-1-94:  8:45  ami 
BILUNG  COOE  SOSS-QI-M 


[Declaration  of  Disaster  Loan  Area  «2748; 
Amendment  91] 

Texas;  Declaration  of  Disaster  Loan 
Area 

.  The  above-numbered  Declaration  is 
hereby  amended,  in  accordance  with 
notices  from  the  Federal  Emergency 
Management  Agency  dated  October  22 
and  28,  and  November  2, 1994,  to 
include  Colorado,  DeWitt,  Fort  Bend, 
Lavaca,  and  Matagorda  Counties  in  the 
State  of  Texas  as  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
storms  and  flooding  beginning  on 
October  14, 1994  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of 
Karnes  in  the  State  of  Texas  may  be 
filed  until  the  speciHed  date  at  the 
previously  designated  location. 

Any  comities  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
December  19,  1994  and  for  economic 
injury  the  deadline  is  July  19.  1995. 

The  economic  injury  number  for 
Texas  is  837800. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  5900a.) 

Dated:  November  9. 1994. 
Bernard  Kulik. 

Associate  Administrator  for  Disaster 
Assistancff. ' 

|FR  Doc.  94-29648  Filed  12-1-94:  8.45  ami 
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[Declar^n  of  Disaster  Loan  Area  «2748; 
Amendanent  92] 

Texas;] Declaration  of  Disaster  Loan 
Area 


The  ibove-numbered  Declaration  is 
herebyjamended,  effective  November  8, 
establish  the  incident  period  for 
di^ster  as  beginning  on  October  14, 
continuing  through  November 
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information  remains  the 
,  the  termination  date  for  filing 
for  physical  damage  is 
December  19,  1994  and  for  economic 
injury  he  deadhne  is  July  19. 1995. 

(Catalog  of  Federal  Domestic  Ass-stance 
Progran  Nos.  59002  and  59008) 

Dated  November  21, 1994. 
Alexani  er  W.  Moore; 

1  ssociate  Administrator  for  Disaster 
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[Licens  i  No.  04/04-0213] 

Quanti  tn  Capital  Partners,  Ltd.;  Notice 
of  Surr  mder  of  License 

Noti  e  is  hereby  given  that  Quantum 


Partners.  Ltd.  (QCP),  4400  NE 
enue,  Fort  Lauderdale,  FL  33308 


has  sui  endered  its  License  to  operate  as 
a  small  business  investment  company 
under  1  le  Small  Business  Act  of  1958, 
as  ame  ided  (ACT).  QCP  was  licensed  by 
the  .Sm  ill  Business  Administration  on 
July  7,  1982. 

L)nd(  r  the  authority  vested  by  the  Act 
pursue  It  to  the  Regulations 
promukated  thereunder,  the  surrender 
of  the  I  icense  was  accepted  on 
Novem  Jer  4,  1994,  and  accordingly,  all 
rights,  )rivileges.  and  franchises  derived 
therefr  m  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistanre 
PrograiT  No.  59.011,  Small  Business 
InvBslm  int  Companies) 

Dated  November  22. 1994 
Robert  I  I.  Slilbnan, 

Associa  e  Administrator  for  Investment. 
|FR  Doc  94-29650  Filed  12-1-94;  8:45  am| 
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DEPARTMENT  OF  STATE 
[Public  Motice  2124] 

Bureai  of  Consular  Affairs; 
Regist  ation  for  ttie  Diversity 
Immigi  ant  (DV-86)  Visa  Program 

action;  Notice  of  registration  for  the 
second  year  of  the  Diversity  Immigrant 
Visa  Pi  }gram. 


UMI 


This  public  notice  provides 
information  on  the  appUcation 
procedures  for  the  55,000  immigrant 
visas  to  be  made  available  in  the  DV^ 
category  during  Fiscal  Year  1996.  TTiis 
notice  is  issued  pursuant  to  22  CFR 
42.33  which  implements  Sections 
201(a)(3),  201(e),  203(c)  and  204(a)(1)(G) 
of  the  Immigration  and  Nationality  Act, 
as  amended,  (8  U.S.C.  1151, 1153,  and 
1154).  The  Department  published 
regulations  related  to  this  Notice  in  the 
Federal  Register  on  March  31. 1994  (59 
FR  15303.) 

Information  on  the  Application 
Procedures  for  the  55,000  Immigrant 
Visas  To  Be  Made  Available  in  the  DV 
Category  During  Fiscal  Year  1996 

Sections  201(a)(3),  201(e),  203(c)  and 
204(a)(1)(G)  of  the  Immigration  and 
Nationality  Act,  as  amended,  taken 
together  establish,  effective  for  Fiscal 
Year  1996  and  thereafter,  an  aimual 
numerical  limitation  of  55,000  for 
diversity  immigrants.  Aliens  who  ai-e 
natives  of  countries  determined  by  the 
Attorney  General  according  to  a 
mathematical  formula  specified  by  the 
law  will  be  able  to  compete  for 
immigration  imder  this  limitation.  This 
program  for  Fiscal  Year  1996  is 
identified  by  the  visa  symbol  DV-96 
and  is  informally  known  as  the  "visa 
lottery."  The  law  specifies  that  there 
must  be  a  separate  registration  for  each 
year's  DV  visas.  This  information 
concerns  the  application  period  during 
1995  for  visas  to  be  issued  during  Fiscal 
Year  1996. 

Qualifying  Countries  and  Areas  Under 
the  DV-96  Program 

The  law  apportions  immigrant  visa 
issuance  among  six  geographic  regions 
(Africa,  Asia,  Europe,  North  America — 
other  than  Mexico,  Oceania,  and  South 
America  including  Mexico,  Central 
America,  and  the  Caribbean)  according 
to  a  formula  based  on  total  immigrant 
admissions  over  the  most  recent  five- 
year  period.  The  formula  identifies  both 
high  and  low  admission  regions  and 
high  admission  foreign  states.  A  greater 
share  of  the  available  visa  numbers  go 
to  low  admission  regions  than  to  hi^ 
admission  regions.  High  admission 
states  are  e.xcluded  entirely  from  the 
program.  No  single  country  may  receive 
more  than  7  percent  (3,850)  of  the 
world-wide  total  of  visa  numbers. 

The  U.S.  Attorney  General  has 
determined  as  follows  the  countries 
whose  natives  (term  is  e^lained  in 
question  1)  are  entitled  to  apply  for  DV 
visas  for  Fiscal  Year  1996.  According  to 
the  law,  countries  are  grouped  by  region 
(sec  list  at  the  end  of  this  notice).  The 


allotment  of  visa  numbers  for  each 

region  is  shown  in  parentheses  below: 

Africa:  (20,426)    All  countries. 

Asia:  (7,087)    All  countries  EXCEPT  the 
following:  China — mainland  bom  and 
Taiwan  bom,  India,  Philippines, 
Vietnam,  and  South  Korea.  (Hong 
Kong  is  eligible.) 

Europe:  (24,257)    Allcoimtries 
Including  Turkey  EXCEPT  the 
following:  United  Kingdom  and  its 
dependent  territories.  (Northern 
Ireland  is  eligible.) 

NorUi  America:  (8)    Canada  is  not 
eligible.  The  Bahamas  is  the  ONLY 
eligible  country  included  in  the  North 
American  region. 

South  America,  Central  America,  and 
the  Caribbean:  (2,407)    All  countries 
EXCEPT  Mexico,  Jamaica,  El 
Salvador,  the  Dominican  Republic 
and  Colombia. 

Oceania:  (815)    All  Countries. 

How  and  When  to  Apply  for  DV-96 
Status 

The  application  period  for  registration 
for  the  visas  to  be  issued  during  Fiscal 
Year  1996  (i.e.  from  October  1995 
through  September  1996)  will  begin  at 
12:01  a.m.  (Eastern  Time)  on  Tuesday, 
January  31, 1995,  and  will  end  at 
midnight  on  Wednesday,  March  1. 1995. 
Applications  must  be  typed  or  clearly 
printed  and  mailed  to  one  of  the  six 
following  addresses,  depending  upon 
the  region  of  the  applicant's  native 
country: 

Note  Carefully  the  Importance  of 
Using  the  Correct  Postal  Zip  Code  for 
Each  Region. 
Asia:  DV-96  Program,  National  Visa 

Center,  Portsmouth,  NH  00210,  U.S.A. 
South  America:  DV-96  Program. 

National  Visa  Center,  Portsmouth,  NH 

00211,  U.S.A. 
Europe:  DV-96  Program.  National  Visa 

Center.  Portsmouth,  NH  00212.  U.S.A. 
Africa:  DV-96  Program.  National  Visa 

Center.  Portsmouth,  NH  00213,  U.S.A. 
Oceania:  DV-96  Program.  National  Visa 

Center,  Portsmouth,  NH  00214,  U.S.A. 
North  America:  DV-96  Program. 

National  Visa  Center.  Portsmouth.  NH 

00215.  U.S.A. 

Typed  or  clearly  printed  in  the  Roman 
alphabet  in  the  upper  left  hand  comer 
of  the  front  of  the  envelope  must  be  the 
country  or  area  of  which  the  applicant 
is  a  native.  Typed  or  clearly  printed 
below  the  country  must  be  the  same 
name  and  mailing  address  of  the 
applicant  as  are  shown  on  the 
application  form  contained  therein. 
Failure  to  include  this  information  will 
disqualify  the  application. 
Example:  Pakistan,  George  Q.  Public, 

1234  Any  Street,  Apt.  5.  Center  City, 

CA  90001. 


Only  one  application  may  be 
submitted  by  or  for  each  applicant 
during  this  registration  period. 
(Submission  of  more  than  one 
application  will  disqualify  the  person 
from  registration.)  Applications  for 
registration  will  be  grouped  by  region 
and  will  be  selected  strictly  in  a  random 
order  from  among  all  those  received 
during  the  application  period.  Every 
application  received  will  have  an  equal 
chance  of  being  selected.  The  names  of 
all  SELECTED  applicants  will  be  chosen 
by  July  1, 1995. 

Applications  must  be  sent  to  the 
addresses  above  by  regular  mail  or  air 
mail  only,  and  may  be  mailed  from 
within  the  United  States  or  abroad.  The 
information  required  on  the  envelope 
must  be  typed  or  clearly  printed.  Any 
applications  submitted  by  hand, 
telegram,  FAX,  or  by  any  means 
requiring  any  form  of  special  handling 
or  acknowledgement  of  receipt,  such  as 
registered  mail,  express  mail,  or 
certified  mail  will  not  be  eligible  for  the 
visa  lottery. 

Applications  received  at  the  post 
office  either  before  or  after  the 
application  period,  or  delivered  to  any 
other  address  will  not  be  processed  for 
registration.  Only  one  application  may 
be  included  in  each  envelope.  An 
appUcation  returned  to  sender,  for 
whatever  reason,  will  not  be  considered 
unless  the  returned  application  is 
received  during  the  application  period. 

Size  of  Envelope 

The  envelope  in  which  each 
application  is  mailed  must  be 
BETWEEN  6  inches  and  10  inches  (15 
cm  to  25  cm)  IN  LENGTH,  and 
BETWEEN  3V2  inches  and  4V2  inches  (9 
cm  to  11  cm)  IN  WIDTH.  This  is 
necessary  to  assist  the  automated 
processing  of  the  mail. 

Information  Which  Must  be  Included 
With  Application  for  Registration 

There  is  no  application  fee  or  special 
application  form.  The  request  for 
registration  in  the  lottery  must  furnish 
the  following  information  on  a  plain 
sheet  of  paper.  All  answers  must  be 
typed  or  clearly  printed  in  the  Roman 
alphabet. 

Each  application  must  be  in  the 
following  format: 

1.  Applicant's  Full  Name 

Last  Name,  First  Name  and  Middle 

Name 
(Underline  Last  Name/Surname/ 

Family  name) 
Example:  Public,  George  Quincy 

2.  Applicant's  Date  and  Place  of  Birth 
Date  of  birth:  Day,  Month,  Year 
Example:  15  November  1961 
Place  of  birth:  Qty/Town,  District/ 


Coimty/Province.  Coimtry 
Example:  Munich,  Bavaria,  Germany 

3.  Name,  Date  and  Place  of  Birth  of 

Applicant's  Spouse  and  Children,  if 

any 

The  spouse  and  child(ren)  of  an 
applicant  who  is  registered  for  DV- 
96  status  are  automatically  entitled 
to  the  same  status.  To  obtain  a  visa 
on  the  basis  of  this  derivative 
status,  a  child  must  be  under  21 
years  of  age  and  immarried.  Note: 
Do  NOT  hst  parents  as  they  are  not 
entitled  to  derivative  status. 

4.  Applicant's  Mailing  Address 

The  mailing  address  must  be  clear 
and  complete,  since  it  will  be  to 
that  address  that  the  notification 
letter  for  the  persons  who  are 
registered  will  be  sent.  A  telephone 
number  is  optionaL 

5.  Applicant's  Native  Country  if 

different  from  Country  of  Birth 

See  the  answer  to  Question  1  in  this 
notice  regarding  the  meaning  of 
"native"  for  the  purposes  of  the 
DV-96  pn^ram. 

Frequently  Asked  Questions  About  DV- 
96  Registration 

1.  Hew  is  the  Term  "Native"  Defined? 
Are  There  Any  Bases  Upon  Which 
Persons  Who  Have  Not  Been  Bom  in  a 
Quahfying  Country  May  Qualify  for 
Registration? 

Native  means  BOTH  someone  bom 
within  one  of  the  qualifying  countries 
AND  someone  entitled  to  be  "charged" 
to  such  coimtry  under  the  provisions  of 
Section  202(b]  of  the  Immigration  and 
Nationality  Act.  Applicants  for  DV-96 
registration  may  be  charged  to  the 
country  of  birth  of  a  spouse;  a  minor 
dependent  child  can  be  charged  to  the 
country  of  birth  of  a  parent;  and  an 
applicant  bom  in  a  country  of  which 
neither  parent  was  a  native  or  a  resident 
at  the  time  of  his/her  birth  may  be 
charged  to  the  country  of  birth  of  either 
parent.  An  appUcant  who  claims  the 
benefit  of  altemate  chargeability  must 
include  a  statement  to  that  effect  on  the- 
application  for  registration,  and  must 
show  the  country  of  chargeabihty  on  the 
upper  left  band  comer  of  the  envelope 
in  which  the  registration  request  is 
mailed. 

2.  May  Persons  who  Are  in  the  U.S. 
Apply  for  Registration? 

Yes,  an  applicant  may  be  in  the  l^S. 
or  in  another  country,  and  the 
application  may  be  mailed  in  the  LKS. 
or  abroad. 
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3.  Is  Each  Applicant  Limited  to  Only 
one  Application  During  This  DV-96 
Registration  Period? 

Yes.  the  law  allows  only  ONE 
application  BY  OR  FOR  each  person: 
submission  of  more  than  one 
application  will  disqualify  the  person 
from  registration.  AppUcants  will  be 
disqualified  if  more  than  one  entry  is 
detected,  regardless  of  where  they  are  in 
the  application  process  or  whether  the 
visa  has  already  been  issued; 
disqualification  may  occxir,  for  example, 
at  the  time  of  registration,  at  the  time  of 
visa  interview,  or  at  any  other  time. 

4.  May  a  Husband  and  a  Wife  Each 
Submit  a  Separate  Application  ? 

Yes.  if  otherwise  qualified,  a  husband 
and  a  wife  may  each  submit  one 
application  for  registration:  if  either  is 
registered,  the  other  would  be  entitled 
to  derivative  status. 

5.  Must  Each  Applicant  Submit  His/Her 
own  Request,  or  may  Son^one  act  on 
Behalf  of  an  Applicant? 

Applicants  may  prepare  and  submit 
their  own  request  for  registration,  or 
have  someone  act  on  their  behalf. 
Regardless  of  whether  an  application  is 
submitted  by  the  appUcant  directly,  or 
is  assisted  by  an  attorney,  friend, 
relative,  etc..  only  one  application  may 
be  submitted  in  the  name  of  each 
person.  Only  one  notification  letter  will 
be  sent  for  each  case  registered,  to  the 
address  provided  on  the  application. 

6.  What  Are  the  Requirements  for 
Education  or  Work  Experience? 

The  law  and  regulations  require  that 
every  applicant  must  have  at  least  a 
high  school  education  or  its  equivalent 
or.  within  the  past  five  years,  have  two 
years  of  work  experience  in  an 
occupation  requiring  at  least  two  years 
training  or  experience.  A  "high  school 
education  or  equivalent"  is  defined  as 
successful  completion  of  a  twelve-year 
course  of  elementary  and  secondary 
education  comparable  to  that  of  a  high 
school  degree  in  the  United  States. 
Qualifying  work  experience  shall  be 
based  upon  the  most  recent  edition  of 
the  Dictionary  of  Occupational  Titles 
published  by  the  Employment  and 
Training  Administration  of  the  United 
States  Department  of  Labor. 

Documentary  proof  of  education  or 
work  experience  should  NOT  be 
submitted  with  the  application,  but    . 
must  be  presented  to  the  consular 
.  officer  at  the  time  of  formal  immigrant 
visa  application. 

7  How  Will  Cases  be  Registered? 

At  the  National  Visa  Center  all  mail 
received  will  be  separated  into  one  of 


six  geogrt  phic  regions  and  individually 
numbere  .  After  the  end  of  the 
applicati(  in  period,  a  computer  will 
randomly  select  cases  from  among  all 
the  mail  i  eceived  for  each  geographic 
region.  \M  ithin  each  region,  the  first 
letter  rani  lomly  selected  will  be  the  first 
case  regis  :ered,  the  second  letter 
selected  t  le  second  registration,  etc.  It 
makes  no  difference  whether  an 
appUcatit  n  is  received  early  or  late  in 
the  applii  ation  period;  all  applications 
received  vithin  the  mail-in  period  will 
have  an  e  }ual  chance  of  being  selected 
within  ea  ±  region.  When  a  case  has 
been  registered,  the  applicant  will 
immediately  be  sent  a  notification  letter, 
which  will  provide  appropriate  visa 
applicatidn  instructions.  The  names  of 
all  selected  applicants  will  be  chosen  by 
July  1, 19^5.  The  National  Visa  Center 
will  conti>iue  to  process  the  case  until 
those  wh^  are  registered  are  instructed 
to  make  fermal  application  at  a  U.S. 
consular  ifRce  or  at  an  INS  oRice  in  the 
United  States  in  the  case  of  those  who 
are  entitle  to  apply  for  change  of 
status.  ThjB  National  Visa  Center  will 
provide  a  Iditional  instructions  on  what 
steps  to  ti  ke  to  pursue  their  applications 
visas. 


for  DV-9( 

8.  May  A/  pL 
With  the 


icants  Adjust  Their  Status 
NS? 


Yes,  pn  vided  you  are  otherwise 
eligible  to  adjust  status,  if  you  are 
physicall;  present  in  the  United  States 
you  may  ( pply  to  the  Immigration  and 
Naturalizi  tion  Service  (INS)  for 
adjustmei  t.  Applicants  who  adjust, 
however,  nust  first  mail  completed 
forms  OFi230.  Part  I,  and  DSP-122  to 
the  Natioaal  Visa  Center.  Applicants 
should  en  sure  that  INS  can  complete 
action  on  heir  cases  before  September 
30, 1996,  lince  on  that  date  registrations 
in  the  Fis(  al  Year  1996  DV-96  program 
terminate 


9.  Will  Adplicants 
Registerec 

No, 
will 

registratioh 
registered 
notificati(|n 
sent  wi 

end  of  theiappl 
who  does  ^OT 
know  tha4  his/her 
been 


recer  e 


Who  Are  Not 
Be  Informed? 

ap{f  icants  who  are  not  registered 
no  response  to  their 
request.  Only  those  who  are 
will  be  informed.  All 
letters  are  expected  to  be 
about  three  months  of  the 
ication  period.  Anyone 
receive  a  letter  will 
application  has  not 


regis  ered. 

10.  How  A  'any  Applicants  Will  be 
Registerec  ? 

There  a  e  only  55,000  visas  available 
for  Fiscal  fear  1996  but  more  than  that 
number  o  individuals  will  be 
registered  It  is  likely  that  some  of  the 
first  55,00  )  persons  who  are  registered 


UMI 


will  not  pursue  their  cases  to  visa 
issuance.  Registering  more  people  than 
there  are  visa  numbers  should  ensure 
that  all  DV-96  numbers  will  be  used, 
even  though  it  also  risks  some 
registrants  being  left  out.  All  appUcants 
who  are  registered  will  be  informed 
promptly  of  their  place  on  the  list.  Each 
month  visas  will  be  issued,  according  to 
registration  lottery  rank  order,  to  those 
applicants  who  are  ready  for  visa 
issuance  during  that  month.  Once  all  of 
the  fiscal  year  1996  visas  have  been 
issued,  the  program  for  the  year  will 
end.  Registered  appUcants  who  wish  to 
receive  visas  must  be  prepared  to  ACT 
PROMPTLY  on  their  cases. 

11.  Is  There  a  Minimum  Age  for 
Applicants  for  Registration  Under  the 
DV~96  Program? 

There  is  NO  minimimi  age  for 
submission  of  an  application  for 
registration,  but  the  requirement  of  a 
high  school  education  or  work 
experience  for  each  principal  applicant 
at  the  time  of  visa  issuance  will 
effectively  disqualify  most  persons  who 
are  under  age  18. 

12.  Will  There  be  Any  Special  Fee  for 
Registration  in  the  DV-96  Category? 

There  is  NO  FEE  FOR  SUBMITTING 
A  REQUEST  FOR  REGISTRATION,  and 
NO  FEE  should  be  included  with  the 
letter  sent  to  the  post  office  box 
indicated  above.  Furthermore,  there  is 
no  special  fee  for  applicants  who  come 
to  be  registered  through  the  lottery. 
Registered  applicants  who  pursue 
applications  for  immigrant  visas  will, 
however,  be  required  to  pay  all  normal 
immigrant  visa  fees. 

13.  Are  There  Any  Countries  That  Were 
Eligible  to  Participate  in  the  DV-1  Visa 
Lottery  That  Are  not  Eligible  to 
Participate  in  the  DV-96  Visa  Lottery? 

Yes,  Colombia  has  been  added  to  the 
list  of  countries  ineligible  to  participate 
in  the  DV-96  visa  lottery.  With  the 
addition  of  Colombia  there  are  now 
thirteen  countries  excluded  from 
participation  in  the  diversity  visa  lottery- 
due  to  high  admissions  of  immigrants  in 
the  preceding  5  years. 

14.  Are  DV-96  Applicants  Exempted 
From  Any  of  the  Grounds  of  Visa 

Ineligibility? 

No.  Applicants  are  subject  to  all 
grounds  of  ineligibility  specified  in  the 
Immigration  and  Nationality  Act  and 
there  is  no  special  provision  for  the 
waiver  of  any  grouinds  of  visa 
ineligibility  other  than  those  provided 
for  in  the  Act. 


15.  May  Applicants  Who  Are  Already 
Registered  for  an  Immigrant  Visa  in 
Another  Category  Apply  in  This 
Registration  for  the  DV-96  Category? 

Yes,  such  persons  may  seek  DV-96 
status  throu^  this  registration  as  well. 

16.  How  Long  do  Applicants  Who  Are 
Registered  on  the  Basis  of  This 
Application  Period  Remain  Entitled  to 
Apply  for  Visas  in  the  DV-96  Category? 

Under  the  law,  persons  registered 
following  this  DV-96  application  period 
are  entitled  to  apply  for  visa  issuance 
ONLY  DURING  Fiscal  Year  1996  i.e., 
from  October  1995  through  September 
1996.  There  is  no  carry-over  of  benefit 
into  anotho-  year  for  persons  who  are 
registered  but  who  do  not  obtain  visas 
during  FY-1996. 

There  is  absolutely  no  advantage  to 
mailing  early,  or  mailing  6t>m  any   - 
particular  locale.  Every  application 
received  during  the  mail-in  period  will 
have  an  equal  diance  of  being  selected 
at  random  within  its  region.  However 
more  than  one  application  from  a 
person  will  disqualify  the  person  from 
registration.  Also,  iiailure  to  include  the 
applicant's  native  coimtry  and  full  name 
and  address  on  the  envelope  will 
disqualify  the  application. 

Coimtries  of  the  world  divided  into 
the  six  regions  defiiKKl  in  section 
203(c)(1)(F)  of  the  ImmigraUon  and 
Nationality  Act  of  1990: 

(1)  Africa 
AlgBria 
Ai^ola 
Benin 
Botswana 
Burkina  Paso 
Burundi 
Cameroon 
Cape  Verde 

Central  African  Republic 
Chad 
Comoros 
Congo 

Cote  d'lvoire  (Ivory  Coast) 
Djibouti 
Egypt 

Equatorial  Guinea 
Eritrea 
Ethiopia 
Gabon 
Gambia,  The 
Ghana 
Guinea 

Guinea-Bissau 
Kenya 
Lesotho 
Liberia 
Libya 

Madagascar 
Malawi 
Mali 

Mauritania 
Mauritius 
Morocco 
Mozambique 
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Namibia 
Niger 
Nigeria 
Rwanda 

Sao  Tome  and  Principe 
Senegal 
Seychelles 
Sierra  Leone 
Somalia 
South  Africa 
Sudan 
Swaziland 
Tanzania 
Togo 
Tunisia 
Uganda 
Zaire 
Zambia 
Zimbabwe 
(2)  Asia 
A%hanistan 
Bahrain 
Bangladesh 
Bhutan 
Brunei 
Burma 
Cambodia 
China-mainland 
China-Taiwan  (a  "state"  within  the 

meaning  of  the  Act) 
Hong  Kong  (a  "state"  within  the  meaning 
of  the  Act)  * 

India 
Indonesia 
Iran 
Iraq 
Israel 
Japan 
Jordan 
Korea.  North 
Korea,  South 
Kuwait 
Laos 
Lebanon 
Malaysia 
Maldives 
Mongolia 
Nepal 
Otnan 
Pakisun 
Philippines 
Qatar 

Saudi  Arabia 
Singapore 
Sri  Lanka 
Syria 
Thailand 

United  Arab  Emirates 
Vietnam 
Yemen 
(3)  Europe 
Albania 
Andorra 
Armenia 
Austria 
Azerbaijan 
Belarus 
Belgium 

Bosnia  and  Herzegovina 
Bulgaria 
Croatia 
Cyprus 

Czech  Republic 
Denmark 
Estonia 
Finland 


\ 


France 

Georgia 

Germany 

Greece 

Hungary 

Iceland 

Ireland 

Italy 

Kazakhstan 

Kyrgyzstan 

Latvia 

Liechtenstein 

Lithuania 

Luxembourg 

Macedonia,  The  Ponner  Yugoslav  Republic 

of 
Malta 
Moldova 
Monaco 

Montenegro  (a  "state"  for  purposes  of  the 
Act;  Serbia  and  Montenegro  have 
proclaimed  the  formation  of  a  joint 
independent  state,  but  this  entity  ha*  not 
been  formally  recognized  as  a  state  by 
the  United  Sutes.) 
Netherlands 
Northern  Ireland  (a  "state"  within  the 

meaning  of  the  Act) 
Norway 
Poland 
Portugal 
Romania 
Russia 
San  Marino 

Serbia  (a  "state"  ka  purpoMS  of  the  Act; 
Serbia  and  Montenegro  have  proclaiined 
the  formation  of  a  joint  Independent 
sute,  but  this  entity  has  not  been 
formally  recognized  as  a  state  by  the 
United  States.) 
Slovakia 
Slovenia 
Spain 
Sweden 
Swritzerland     ■ 
Tajikistan 
Turkey 
Turkmenistan 
Ukraine 

United  Kingdom 
Uzbekistan 

Vatican  Qty  (an  independent  city  under 
the  jurisdiction  of  the  Holy  See) 

(4)  North  America 
Bahamas,  The 
Canada 
United  States 

(5)  Oceania 
Australia 
Fiji 

Kiribati 

Marshall  Islands 
Micronesia,  Federated  States  of 
Nauru 

New  Zealand 
Palau 

Papua  New  Guinea 
Solomon  Islands 
Tonga 
Tuvalu 
Vanuatu 
Western  Samoa 
(6)  South  America,  Mexico,  Central  /America, 
and  the  Caribbean 
Antigua  and  Barbuda 
Argentina 
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Barbados 
Belize 
Bolivia 
Brazil 
Chile 
Colombia 
Costa  Rica 
Cuba 
Dominica 

Dominican  Republic 
Ecuador 
-    El  Salvador 
Grenada 
Guatemala 
Guyana 
Haiti 

Honduras 
Jamaica 
Mexico 
Nicaragua 
Panama 
Paraguay 
Peru 

St.  Kitts  and  Nevis 
St.  Lucia 

St.  Vincent  and  the  Grenadines 
Suriname 

Trinidad  and  Tobago 
Uruguay 
Venezuela 

As  indicated  above,  the  regulations 
pertaining  to  this  Notice  were  published 
on  March  31, 1994  (59  FR  15303].  and 
contained  detailed  information 
regarding  the  DV-96  program. 

Dated:  November  23. 1994. 
Mary  A.  Ryan. 

Assistant  Secretary  for  Consular  Affairs. 
(FR  Doc  94-29631  Filed  12-1-94:  8:45  ami 
HUJMO  COOC  4nft4«-r 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended 
November  25, 1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412  " 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number  49922 
Date  filed:  November  23.  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC2  Reso/P  1648  dated 

September  23. 1994.  Europe-Middle 

East  Resos  r-l  to  r-3l 
Proposed  Effective  Date:  April  I.  1995 
Docket  Number:  49923 
Date  filed:  November  23.  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC23  Reso/P  0673  dated  Nov. 

18.  1994  r-l,  TC23  Reso/P  0674  dated 

Nov.  18. 1994  r-2  to  r-5.  Expedited 

Europe-Japan/Korea  Resolutions 
Proposed  Effective  Date:  expedited  fan. 

l/Jan.  15.  1995 
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Docket  Ni  mber:  49924 

Date  filed:  November  23. 1994 

Parties:  Members  of  the  International 

Air  Trai  sport  Association 
Subject:  T  :2  Reso/P  1656  dated  October 

4. 1994.  Within  Africa  Resos  r-l  to  r- 

21 
.  Proposed  iffecthv  Date:  April  1. 1995 
Docket  Ni  mber:  49926 
Date  filed:  November  23, 1994 
Parties:  M  imbers  of  the  International 

Air  Trai  sport  Association 
Subject:  T  :31  Reso/F  1044  dated  Oct.  4. 

1994  r-   to  r-4.  TC31  Reso/P  1045 

dated  O  t.  4. 1994  r^5  to  r-20.  TC31 

Reso/P  :  046  dated  Oct.  4, 1994  r-21 

to  r-35.'  rC31  Reso/P  1047  dated  Oct. 

4. 1994   -36  to  r-47.  TC31  North  & 

Central  'acific  Resos 
Proposed  effective  Date:  April  1. 1995 
Phyllis  T.Kiylor, 

Chief,  Docu  Tie ntary  Senices  Di\ision. 
IFR  Doc.  94  -29675  Filed  12-1-94;  8:45  am] 
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Applicatia  is  for  Certificates  of  Public 
Conveniei  ce  and  Necessity  and 
Foreign  A  r  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
Novembef^25. 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  ^d  Foreign  Air  Carrier 
Permits  w«re  filed  under  Subpart  Q  of 
the  Deparunent  of  Transportation  "s 
Procedural  Regulations  (See  14  CFR 
302.1701  et-  seq.).  The  due  date  for 
Answers,  uonforming  Applications,  or 
Motions  tol  Modify  Scope  are  set  forth 
below  for  ^ach  application.  Following 
the  Answe  r  period  DOT  may  process  the 
applicatioi  i  by  expedited  procedures. 
Such  proc(  dures  may  consist  of  the 
adoption  o  '  a  show-cause  order,  a 
tentative  o  der,  or  in  appropriate  cases 
a  final  ordi  t  without  further 
proceeding  s. 
Docket  Nu  Tiber  ^9912 
Date  filed:  Movember  21,  1994 
Due  Date)  )r  Answers.  Conforming 
Applica:  ions,  or  Motion  tb  Modify 
Scope:  I  ecember  19,  1994 
Descriptio  i.  Application  of  Florida 
Cargo  E."*  )ress.  Ltda.  pursuant  to 
Section  >  02  of  the  Act  and  Subpart  Q 
of  the  Re  julations,  applies  for  a 
foreign  a  r  carrier  permit  to  engage  in 
schedule  d  air  transportation  of 
property  and  mail  from  points  in 
Bolivia,  i  >n  the  one  hand,  to  the 
terminal  points.  Miami.  Florida,  on 
the  othei  hand,  via  intermediate 
points  ir  South  America  and  Panama. 
Docket  Nu  nber  49925 
Date  filed:  N{ovember23. 1994 
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Due  Date  for  Answers.  Conforming, 
Applications,  or  Motion  to  Modify 
Scope:  December  21, 1994 

Description:  Application  of  Continental 
Micronesia,  Inc.,  pursuant  to  49 
U.S.C.  Section  41102  and  Subpart  Q 
of  the  Regulations,  applies  for  renewal 
of  its.  Route  171  Honolulu-Tokyo 
authority  for  a  five-year  period. 

Docket  Number  49927 

Date /i/ed:  November  25, 1994 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  23, 1994 

Description:  Application  of  Midway 
Connection  Airlines,  Inc..  submits  it 
application  to  obtain  transfer  of  the 
certificate  of  public  convenience  and 
necessity  ("Section  401  certificate") 
from  Direct  Air,  Inc.  d/b/a  Midway 
Cormection.  E)ebtor-In-Possession  and 
immediately  revoke  the  401  certificate 
thus  enabling  operation  under  Part 
298  of  the  regulations  of  the  U.S. 
Department  of  Transportation,  Ctffice 
of  the  Se<:retaiy ,  Washington. 

Docket  Number:  49813 

Date  filed:  November  22, 1994 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  20, 1994 

Description:  Supplement  No.  1  and 
Amendment  to  Application  of 
Navcom  Aviation,  Inc.,  F>aradise 
Airways.  Inc.  and  Ulteair.  Inc.  to 
provide  additional  information  and  to 
clarify  portions  of  the  application 
filed  by  NavCom  Aviation,  Inc.  and 
UltrAir,  Inc.  on  October  6. 1994  for 
transfer  of  certain  authority  issued  to 
UltrAir  pursuant  to  Order  93-1-18. 
served  January  14, 1993  to  engage  in 
air  transportation. 

Phyllis  T.Kaylor, 

Chief.  Documentary  Senices  Division. 

[FR  Doc.  94-29676  Filed  12-1-94:  8:45  am| 
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Coast  Guard 

[CGD  94-103] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  Inshore 
Waterway  Management  Subcommittee 
Meeting 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Inshore  Wateruay 
Management  Subcommittee  of  the 
Houston/Galveston  Navigation  Safety 
Advisory  Committee  will  meet  to 
discuss  various  navigation  safety    . 
matters  affecting  the  inshore  waters  of 
the  Houston/Galveston  area. 


DATES:  The  meeting  will  be  held  from  9 
a.m.  to  10:30  a.m.,  on  Thursday,  January 
12, 1995. 

ADDRESSES:  The  meeting  will  be  held  at 
West  Gulf  Maritime  Association, 
Portway  Plaza,  Suite  200, 1717  East 
Loop,  Houston,  TX  77029. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  D.  E.  Rowlett,  Recording  Secretary, 
Commander,  Eighth  Coast  Guard 
District  (oan),  Room  1211,  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
New  Orleans,  LA  70130-3396. 
telephone  (504)  589-6235. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  §  1  et  seq.  The  meeting 
is  open  to  the  public.  Members  of  the 
public  may  present  written  or  oral 
statements  at  the  meeting.  The  agenda 
for  the  meeting  will  consist' of 
discussion  of  previous 
recommendations  and  presentation  of 
ew  items  for  consideration. 

Dated:  November  15, 1994. 

R.C  North, 

Rear  Admiral,  U.S.  Coast  Guard  Commando; 
Eighth  Coast  Guard  District. 

(FR  Doc.  94-29709  Filed  12-1-94;  8:45  amj 
MLLINO  COOE  4aiO-14-M 

[CGD  94-104] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  Offshore 
Waterway  Management  Subcommittee 
Meeting 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Offshore  Waterway 
Management  Subcommittee  of  the 
Houston/Galveston  Navigation  Safety 
Advisory  Committee  will  meet  to 
discuss  various  navigation  safety 
matters  affecting  the  offshore  waters  of 
the  Houston/Galveston  area. 
DATES:  The  meeting  will  be  held  on 
Thursday,  January  12, 1995,  from  10:30 
a.m.  to  12  noon. 

ADDRESSES:  The  meeting  will  be  held  at 
West  Gulf  Maritime  Association, 
Portway  Plaza,  Suite  200, 1717  East 
Loop,  Houston,  TX  77029. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  D.  E.  Rowlett,  Recording  Secretary, 
Commander,  Eighth  Coast  Guard 
District  (oan).  Room  1211,  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
New  Orieans.  LA  70130-3396, 
telephone  (504)  589-6235. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  S 1  et  seq.  The  meeting  is 


open  to  the  public.  Members  of  the 
public  may  present  written  or  oral 
statements  at  the  meeting.  The  agenda 
for  the  meeting  will  consist  of 
discussion  of  previous 
recommendations  and  presentation  of 
new  items  for  consideration. 

Dated:  November  15, 1994. 
R.  C  North, 

Rear  Admiral,  U.S.  Coast  Guard  Commander 
Eighth  Coast  Guard  District. 
IFR  Doc.  94-29710  Filed  12-1-94:  8:45  am) 
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(CGD  94-102] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  Iteeting 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  Houston/Galveston 
Navigation  Safety  Advisory  Committee 
(HOGANSAC)  will  meet  to  discuss 
various  navigation  safety  matters 
affecting  the  Houston/Galveston  area. 
The  meeting  will  be  open  to  the  public. 
DATES:  The  meeting  will  be  held  bam  9 
a.m.  to  approximately  1  p.m.  on 
Thursday,  January  26, 1995. 
ADDRESSES:  The  meeting  will  be  held  in 
the  conference  room  of  the  Houston 
Pilots  Office,  8150  South  Loop  East, 
Houston,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  D.  E.  Rowlett,  Recording  Secretary, 
Commander,  Eighth  Coast  Guard 
District  (oan).  Room  1211,  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
New  Orleans,  LA  70130-3396, 
telephone  (504)  589-^235. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  §  1  et  seq.  The  meeting  is 
open  to  the  public.  Members  of  the 
public  may  present  written  or  oral 
statements  at  the  meeting.  The  agenda 
for  the  meeting  consists  of  the  following 
items: 

(1)  Presentation  of  the  minutes  from 
the  Inshore  and  Offshore  Waterways 
Subcommittees  and  discussion  of  their 
recommendations. 

(2)  Discussion  of  previous 
recommendations  made  by  the 
Committee. 

(3)  Presentation  of  any  additional  new 
items  for  consideration  of  the 
Committee. 

Dated:  November  15, 1994. 
R.C  North. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 
IFR  Doc.  94-29708  Filed  12-l-*»;  8:45  am) 
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Federal  Highway  Administration 

Meeting  To  Discuss  Technical  Issues 
Related  to  Enforcement  of  Cargo  Tank 
Manufacturing  Requirements 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  FHWA  announces  that  it 
will  hold  a  meeting  in  Washington, 
D.C.,  on  December  7-8, 1994,  to  discuss 
issues  related  to  the  enforcement  of  the 
regulations  in  49  CFR  178.345  regarding 
hazardous  materials  cargo  tanks.  These 
regulations  involve,  among  other  things, 
calculating  cargo  tank  and  accident 
damage  stresses  in  order  to  verify  their 
structiu-al  integrity.  This  meeting  was 
requested  by  the  Truck  Trailer 
Manufacturers*  Association.  Although 
the  meeting  will  be  open  to  the  public, 
space  will  be  limited;  therefore,  the 
FHWA  requests  that  persons  interested 
in  attending  the  meeting  preregister  by 
contacting  the  person  listed  below 
under  the  heading  "FOR  FURTHER 
INFORMATION  CONTACT"  at  least  two  days 
prior  to  the  meeting. 

DATES:  This  meeting  will  be  held  on 
December  7  and  8, 1994,  from  9  a.m.  to 
4  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  8334-36,  Nassif  Building.  400 
Seventh  Street.  SW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Singer.  (202)  366-2994;  Office 
of  Motor  Carrier  Field  Operations, 
FHWA,  Washington,  D.C  20590.  Office 
hours  are  fix>m  8  a.m.  to  4:30  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays. 

Authority:  23  U.S.C  315;  49  CFR  1.4B 

Issued  on:  November  22. 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
IFR  Doc.  94-29627  Filed  12-1-94:  8:45  amJ 
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National  Highway  Traffic  Safety 
Administration 

[NHTSA  Docket  No.  94-004;  Notice  3] 

Highway  Safety  Programs;  Conforming 
Products  List  of  Screening  Devices  To 
Measure  Alcohol  in  Bodily  Huids 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice. 

SUMMARY:  This^  notice  publishes  the  firs 
Conforming  Products  List  (CPL)  of 
devices  that  conform  to  the  Model 
Specifications  for  Screening  Devices 
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that  measure  alcohol  in  bodily  fluids  (59 
FR  39382). 

EFFECTIVE  DATE:  December  2. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
James  F.  Frank,  Office  of  Alcohol  and 
State  Programs,  NTS-21,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St..  SW..  Washington.  DC 
20590;  Telephone:  (202)  366-9581, 

SUPPLEMENTAL  INFORMATION:  On  August 
2, 1994,  Model  Specifications  for 
Screening  Devices  to  Measure  Alcohol 
in  Bodily  Fluids  were  published  in  the 
Federal  Register  (59  FR  39382).  In  these 
model  specifications,  NHTSA  - 
recognized  industry  efforts  to  develop 
new  technologies.  These  specifications 
estabhsh  performance  criteria  and 
methods  for  testing  alcohol  screening 
devices  using  either  breath  or  other 
bodily  fluids  to  measure  alcohol 
content.  NHTSA  established  these 
specifications  to  support  State  laws  that 
target  youthful  oflienders  (i.e.,  "zero 
tolerance"  laws)  and  the  Department  of 
Transportation's  initiative  to  prevent 
alcohol  misuse.  Employers  are 
reminded  that  evidential  breath  testing 
devices  are  still  required  for  screening 
under  DOT's  regulation  on  Alcohol 
Misuse  Prevention.  49  CFR  Part  40. 
Screening  devices  are  not  authorized  for 
use  under  Part  40  until  DOT  amends  its 
regulation. 

Alcohol  screening  devices  have  been 
submitted  to  NHTSA  for  testing  and 
were  evaluated  at  the  Volpe  National 
Transportation  System  Center  in 
Cambridge.  MA.  This  first  publication  of 
a  Confonning  Products  List  for  alcohol 
screening  devices  reports  on  five  (5) 
dBvices  that  were  evaluated  and  found 
to  meet  the  model  specifications  for 
alcohol  screening  devices  cited  above. 
Three  of  these  five  devices  are  sold 
under  two  different  names  (see  CPL 
below).  The  Conforming  Products  List, 
which  lists  models  that  were  submitted 
and  determined  to  meet  the  model 
specifications,  and  the  manufacturers 
whu  submitted  them  to  NHTSA  for 
testing,  appears  below: 

CONFORMiNG  PRODUCTS  LiST  OF      - 

Alcohol  Screening  Devices 


Manufacturer 

Device(s) 

(1)Ateo  Check  Inter- 

• Alco  Check  3000 

national  * 

D.O.T. 

HuOsonvllle,  Ml. 

Ateo  Screen  3000. 

(2)  Guth  Lat)oratories. 

•  Alco  lector  Mark 

Inc.*  Hanisburg,  PA. 

X.  Mark  X  Ateohol  ' 

Checker. 

(3)  Repco  Marketing, 

•  Ateo  Tec  III. 

Inc.  Raleigh,  NC. 

(4)  Sound  Off,  Inc.* 

•  Digitox  D.O.T.  Ateo 

Hudsonville,  ML 

Screen  1000. 

CONFORf  IING  PRODUCTS  LIST  OF  AL- 

cohol[  Screening  Devices— Con- 
tinued 


Manul  icturer 


(5)  SIC 
•  Inc.  Betrtehem 


DJ  ignostics. 
PA. 


•The 
the  same 
names. 


def  ices  listed  by  this  manufacturer  are 
device  sold  under  two  different 


Note 
breath  a 


thit 


1(  shol 
semiconc  uctor 
is  a  saliva 
enzymatii 
alcohol 
sample, 
direct 


01 


Issued 
Michael  B 

Associate 
Programs. 
[FRDoc. 
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devices  1  through  4  are 
"  testers  that  use 
type  sensors.  Device  #5 
alcohol  tester  that  uses  an 
technique  to  measure  the 
c4ncentration  in  a  saliva 
of  the  devices  provide  a 
-out  of  test  results. 

:  November  28. 1994. 

Brownlee, 

dministrator  for  Traffic  Safety 
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rea  i 
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Experts 
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Device(s) 


•  Q.E.D.  A150  Saliva 
Alcohol  Test. 


-29664  Filed  12-1-94;  8:45  am] 

4910-69-P 


and  Special  Programs 


Administ  ation 

Intematic  nal  Standards  on  the 
Transpor|  of  Dangerous  Goods;  Public 
Meeting 

AGENCY:  I  esearch  and  Special  Programs 
Administ  ation  (RSPA).  Department  of 
Transporl  ition 
ACTION:  N  jtice  of  public  meeting. 


o: 


This  notice  is  to  advise 
■persons  that  RSPA  will 
public  meeting  to  report  on 
of  the  eighteenth  session  of 
Nation's  Conunittee  of 
the  Transport  of  Dangerous 
to  report  on  progress  in 
ng  hazardous  material 
transporti  tion  regulations  with  Mexico. 
Defcember  13, 1994  at  9:30  a.m. 
Room  8334,  Nassif 
boo  Seventh  Street  SW., 
Washingtjtn,  DC  20590. 

INFORMATION  CONTACT: 
nga,  International  Standards 

Office  of  Hazardous 
MaterialsjSafety,  Department  of 
Transporl  ition,  Washington,  DC  20590; 
(202)  366  -0656. 

SUPPLEME  fTARY  INFORMATION:  The 

p  urpose  of  this  meeting  will  be 
revifcw  the  results  of  the 

session  of  the  Committee  of 
the  Transport  of  Dangerous 
(2)  to  begin  preparation  for 
:ipation  in  meetings  of  the  UN 
of  Experts  on  the  Transport 
us  Goods  and  its  Sub- 


Committees  during  the  1995-96  ' 
biennium.  Topics  to  be  covered  include 
matters  related  to  explosives  including 
packaging  requirements,  the  tests  and 
criteria  for  classifying  dangerous  goods, 
portable  tank  requirements,  listing  and 
classification  issues,  non-bulk  and 
intermediate  bulk  packaging 
requirements  including  provisions  for 
salvage  packagings,  limited  quantity 
provisions,  segregation  requirements, 
infectious  substances  requirements, 
criteria  for  environmentally  hazardous 
substances,  international  activities 
related  to  harmonization  of  chemical 
classification  and  labeUng  and  other 
amendments  to  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods.  The  opportunity  of 
this  meeting  will  also  be  used  to  report 
on  the  activities  related  to  the 
harmonization  of  hazardous  materials 
regulations  in  North  America,  with 
particular  emphasis  on  progress  in 
harmonizing  regulations  with  Mexico. 

The  public  is  invited  to  attend 
without  priot  notification. 

Documents 

Copies  of  documents  submitted  to  the 
eighteenth  session  of  the  UN  Committee 
meeting  and  the  report  of  the  eighteenth 
session  may  be  obtained  from  RSPA.  A 
listing  of  these  documents  is  available 
on  the  Hazardous  Materials  Information 
Exchange  (HMIX),  RSPA's  computer 
bulletin  board.  Documents  may  be 
ordered  by  contacting  RSPA's  Dockets 
Unit  (202-366-4453).  For  more, 
information  on  the  use  of  the  HMIX 
system,  contact  the  HMIX  information 
center;  1-800-PIJ\NFOR  (752-6367);  in 
Illinois.  1-800-367-9592;  Monday 
through  Friday,  8:30  a.m.  to  5:00  p.m. 
Central  time. 

After  the  meeting,  a  summary  of  the 
public  meeting  will  also  be  available 
from  the  Hazardous  Materials  Advisory 
Council,  Suite  301, 1101  Vermont  Ave., 
NW..  Washington,  DC  20005;  telephone 
number  (202)  289-4550. 

Issued  in  Washington,  DC,  on  November 
29,  1994. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  94-29665  Filed  12-1-94;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Assistant  Secretary  for 
Economic  Policy 

Survey  of  Foreign  Portfolio  Investment 
in  the  United  States  as  of  Decemlier 
30,1994 

AGENCY:  Departmental  Offices, 
Department  of  the  Treasury. 
ACTION:  Notice  of  reporting 
requirements. 

SUMMARY:  By  this  Notice,  the 
Department  of  the  Treasury  is  informing 
the  public  that  it  is  conducting  a 
mandator}-  survey  of  foreign  holdings  of 
United  States  securities  as  of  December 
30, 1994.  This  Notice  constitutes  legal 
notification  to  all  United  States  persons 
(defined  below)  who  meet  the  reporting 
requirements  set  forth  in  this  Notice  that 
they  must  respond  to.  and  comply  with, 
this  survey.  United  States  persons  who 
meet  the  reporting  requirements  but 
who  do  not  receive  a  set  of  the  survey 
forms  and  instructions  should  contact 
the  Department  of  the  Treasury  at  (202) 
622-8064  to  obtain  a  copy. 
DEFINITION:  A  U.S.  person  is  any 
individual,  branch,  partnership, 
associated  group,  association,  estate, 
trust,  corporation,  or  other  organization 
(whether  or  not  organized  under  the 


laws  of  any  State),  and  any  goveriunent 
(including  a  foreign  government,  the 
United  States  Goverrmient,  a  state, 
provincial,  or  local  government,  and  any 
agency,  corporation,  financial 
institution,  or  other  entity  or 
instrumentality  thereof,  including  a 
government-sponsored  agency),  who 
resides  in  the  United  States  or  is  subject 
to  the  jurisdiction  of  the  United  States. 
WHO  MUST  REPORT:  The  following  U.S. 
persons  must  report  on  this  siurvey: 
— U.S.  persons  who  manage  the 
safekeeping  of  U.S.  securities  (as 
specified  below)  for  foreign  persons. 
These  U.S.  persons,  who  include  the 
affiliates  in  the  United  States  of 
foreign  entities,  and  are  henceforth 
referred  to  as  U.S.  custodians,  must 
report  on  this  survey  if  the  total 
market  value  of  the  U.S.  securities 
whose  safekeeping  they  manage  on 
behalf  of  foreigners — aggregated  over 
all  accounts  and  for  all  branches  and 
affiliates  of  their  firm — is  $10  million 
or  more  as  of  December  30. 1994. 
— U.S.  persons  who  issue  securities,  if 
the  total  market  value  of  their 
securities  owned  directly  by 
foreigners — aggregated  over  all 
securities  issued  by  all  subsidiaries 
and  affiliates  of  the  firm,  including 
investment  companies,  trusts,  and 
other  legal  entities  created  by  the 


firm — is  $10  million  or  more  as  of 
December  30, 1994.  U.S.  issuers 
should  report  only  foreign  holdings  of 
their  securities  which  are  directly 
known  to  them;  i.e.,  where  issuer 
ownership  records  reflect  a  foreign 
owner  direcUy.  Securities  held  by 
U.S.  nominees,  such  as  bank  or  broker 
custody  departments,  should  be 
considered  to  be  U.S.-held  securities 
as  far  as  the  issuer  is  concerned. 

WHAT  TO  REPORT:  The  survey  will 
measure  foreign  holdings  of  all  equity 
securities,  all  debt  securities  with  an 
original  term-to-maturity  in  excess  of 
one  year,  and  all  options  and  warrants 
to  purchase  or  sell  equity  or  long-term 
debt  securities. 

HOW  TO  REPORT:  Copies  of  the  siu^ey 
forms  and  instructicms.  which  contain 
complete  information  on  reporting 
procedures,  can  l>e  obtained  by 
contacting  the  survey  staff  at  (202)  622- 
8064. 

WHEN  TO  REPORT:  Data  shoidd  be 
submitted  to  the  Department  of  the 
Treasury  by  March  31, 1995. 

Dated:  November  17. 1994. 
Alicia  H.  Munnell, 

Assistant  Secretary  for  Economic  Policy. 
(FR  Doc.  94-29699  Filed  12-1-94;  8:45  am) 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  nneetings  publislied  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552t}(e)(3). 


COMMOOfTY  FUTURES  TRADING  COMMISSION 

"FEDERAL  REGISTER"  CtTATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  F.R.  61030. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  10:00  a.m..  Friday,  December 
2.  1994. 

CHANGES  IN  THE  MEETING:  The 
Commodity  Futures  Trading 
Conimission  has  cancelled  the  meeting 
to  discuss  the  Commission's  Reports  to 
Congress  on  CFTC  and  Exchange 
Penalties,  Computerized  Trading  and 
Exchange  Audit  Trails. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

4FK  Doc.  94-29843  Filed  n-30-94:  3:30  pml 

BiLLMQ  COOE  63S1-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  aTin..  Wednesday. 
December  21, 1994. 

PLACE:  2033  K  St.,  N.W..  Washington. 
DC.  Lower  Lobby  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  C<»*SIDEREO: 

—Risk  Assessment  for  Holding  Conipan> 
Systems,  final  rules 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-254-0314. 

Jean  A.  Webb. 

Secmlary  of  the  Comniission. 

|PR  Doc.  94-29844  Filed  1 1-30-94:  3.30  pml 

BILLING  COOE  «3St-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday. 
December  2, 1994. 

PLACE:  2033  K  St..  N.W..  Washington. 
D.C..  Bth  Floor  Hearing  Room^ 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A.  Webb.  202-254-6314.    • 

lean  A.  Webb, 

Secretary  of  the  Commission. 

jFR  Doc.  94-29842  Filed  11-30-94;  3:30  pml 

WLUNQ  COOC  «3S1-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  D  TE:  11:00  a.m.^  Friday, 
December  1, 1994. 

PLACE:  203  J  K  St.,  N.W..  Washington. 
D.C..  8th  F  oor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  Tq  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PdpSON  FOR  MORE  INFORMATION 

Jean  A.  W«  «b,  202-254-6314 

Jean  A.  Web  > 

Secretary  of  lie  Commission. 

(FR  Doc.  94-  29841  Filed  11-30-94;  3:30  pml 

BILLING  COOE  i3S1-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AMD  01  TE:  11:00  a.m..  Friday. 
December  i  6.  1994. 


PLACE:  203 
D.C..  8lh  Fbor 

STATUS:  Cl(  sed 

MATTERS  TC 

Matters. 

CONTACT  P^SON 

fean  A.  We  )b 
lean  A.  Web 

Secretaynft 
■  IFRDoc. 

BILLING  COOE 


94-  J9840 


asi-oi-M 


COMMODITY 


■UTURES  TRADING  COMMISSION 


TIME  AND 
December 

PLACE:  203 
DC.  Bth  F 

STATUS: 


CONTACT 
Jean  A.  We 
lean  A.  Web 

Secretary  of 
|FRDo<:.  94-^9838 
BILLING  CODE 


COMMODrrY 


K  St..  N.W..  Washington. 
Hearing  Room. 

BE  CONSIDERED:  Surveillance 

FOR  MORE  INFORMATION: 
202-254-6314. 


c  Commission. 

Filed  11-30-94;  3:30  pin| 


D4rE:  11:00  a.m..  Friday. 
■  0.  1994. 

K  St..  N.W..  Washington, 
jor  Hearing  Room. 


CLOSED. 

MATTERS  TQ|B£  CONSIDERED:  Surveillance 

Matters. 

P^SON 


FOR  MORE  INFORMATION: 
h.  202-254-6314. 


le  Commission. 

Filed  11-30-94;  3:30  pml 

3S1-01-M 


UTURES  TRADING  COMMISSION 


DAFE 


2  3. 


Fl  )or 


:  11:00  a.m..  Friday. 
1994. 

K  St..  N.W.,  Washington, 
Hearing  Room. 


TIME  AND 
December 

PLACE:  203 
D.C.,  8th 

STATUS:  Clewed 

MATTERS  TOJBE  CONSIDERED:  Surveillance 
Matters 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

fean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  94-29839  Filed  11-30-94;  3:30  pmj 

BILUNG  COOE  63S1-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Monday. 
December  12. 1994. 

PLACE:  2033  K  St..  N.W..  Washington. 
D.C..  Bth  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  202-254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  94-29836  Filed  1 1-30-94;  3:30  pnil 

BILUNG  COOE  63S1-01-M 

COMMOOfTY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Tuesday. 
December  20. 1994. 

PLACE:  2033  K  St..  N.W..  Washington. 
D.C.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

J«;an  A.  Webb.  202-254-6314. 

Jean  A.  Webb. 

Sticretary  of  the  Commission. 

IFR  Doc.  94-23837  Filed  11-30-94:  3:30  pnil 

BILUNG  CODE  S3S1-01-M 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE:  10:00  a.m..  December  7. 
1994. 

PLACE:  Room  100  (Hearing  Room)— 800 
North  Capital  St..  N.W..  Washington. 
DC  20573-0001. 

STATUS:  Closed. 

MATTER(S)  TO  BE  CONSIDERED:  1.  Docket 
No.  92-12— Save  on  Shipping.  Inc.  v. 
Puerto  Rico  Maritime  Shipping 
Authority  and  Docket  No.  93-21— Mr. 
Stanley  Hecht  v.  Puerto  Rico  Maritime 
Shipping  /1uthori/j^— Discussion  of  the 
Record. 


Federal  Register  /  Vol  3a.  No.  281  /  Friday,  December  2.  1994  /  Sunshine  Act  MceUngs      61927 


CONTACT  PERSON  FOR  MORE  mroRMATION: 

Joseph  C  Polking,  Secretary.  (202)  523- 

5725. 

Joseph  C  Polking, 

Secretary. 

IFR  Doc.  94-29773  Filed  11-30-94;  11:06 
amj 

BILUNQ  COOE  STSO-OI-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m.,  Wednesday, 
December  7, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (^pointinents. 
promotions,  assigmnents,  reassignraents,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at      ,-, 
approximately  5  p.m.  two  busini^s  days 
.  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  November  30, 1994. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-29772  Filed  11-30-94;  11:05 

am] 

BtLUNG  COOE  6210-01-P 


DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

DATE  AND  TIME:  Tuesday,  December  6, 
1994,  9:00  a.m. 

PLACE:  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland,  20815. 

STATUS:  Closed— Meeting. 

MATTERS  CONSIDERED:  The  following 
matters  will  be  considered  during  the 
closed  portion  of  the  Commission's 
Business  Meeting: 

Appeals  to  the  Commission  involving 
approximately  nine  cases  decided  by  the 
National  Commissioners  pursuant  to  a 
reference  under  28  C.F.R.  2.27.  These  cases 
were  originally  heard  by  an  examiner  panel 
wherein  inmates  of  Federal  prisons  have 
applied  for  parole  or  are  contesting 
revocation  of  parole  or  mandatory  release. 

AGENCY  CONTACT:  Tom  Kowalski,  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962. 


Dated:  November  28. 1994. 
Midiael  A.  Stover, 

General  Coanael,  U.S.  Parole  Commission. 
IFR  Doc.  94-29845  Filed  11-30-94;  3:31  pmJ 
BILUNG  COOE  4410-01-M 

DEPARTMENT  OF  JUSTICE 

UNTTED  STATES  PAROLE  COMMISSION 

TIME  AND  DATE:  3:30  p.m.,  Tuesday. 

December  6, 1994. 

PLACE:  5550  Friendship  Boulevard, 

Chevy  Chase,  Maryland,  20815. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 

the  agenda  for  the  open  Parole 

Commission  meeting: 

1 .  Approval  of  minutes  of  previous 
Commission  meeting. 

2.  Reports  from  the  Chairman, 
Commissioners,  Legal.  Chief  of  Staff,  Case 
Operations,  and  Administrative  Sections. 

3.  Modification  of  the  Commission's  Policy 
on  witeess  Security  Cases. 

4.  Discussion  on  deHning  "Dangerous 
Offenders." 

5.  Discussion  on  Training  Manual  for  Risk 
Prediction. 

6.  Adoption  of  Final  Rule  Regarding 
Guideline  Amendment  for  "Carnal 
Knowledge  or  Sodomy  Involving  Minors." 

7.  Proposed  Amendment  to  28  C.F.R.  §  2.60 
regarding  advancement  of  the  release  date  for 
a  prisoner  who  demonstrates  successful 
treaunent  of  a  residential  substance  abuse 
treatment  program. 

8.  Proposal  to  Streamline  the  Dispositional 
Review  Process  found  at  28  CF.R.  §2.47. 

9.  Proposal  to  Amend  28  C.F.R.  §  2.40  to 
conform  to  Sertion  20414  of  the  Violent 
Crime  Control  and  Law  Enforcement  Act  of 
1994. 

AGENCY  CONTACT:  Tom  Kowalski.  Case 
Operations,  United  States  Parole 
Commission,  (303)  492-5962. 

Dated:  November  28, 1994. 
Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
IFR  Doc.  94-29846  Filed  11-30-94:  3:31  pmJ 

BILLING  COOE  4410-01-M 

POSTAL  RATE  COMMISSION 

Notice  of  Change  in  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  52861; 
October  19, 1994  and  59  FR  54492; 
October  31, 1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  A.M.,  October  26, 
November  1,  7,  8,  9, 14, 16, 17, 18.  21; 
2:00  P.M.,  October  24,  25,  26. 

CHANGES  IN  THE  MEETING:  Cancelled. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Charles  L.  Clapp,  Secretary,  Posfial  Rate 
Commission,  Room  300, 1333  H  Street, 


NW,  Washington,  DC  20268-0001. 
Telephone  (202)  789-6840. 
CharkB  L.  Clapp, 

Secretary. 

[FR  Doc.  94-29771  Filed  11-30-94;  11:05 
am] 

MLUNO  OQOC  771«-FW-P 

UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  Vote  to  Close  Meeting 

By  telephone  vote  on  November  28, 
1 994 ,  a  majority  of  the  members 
contacted  and  voting,  the  Board  of 
Governors  voted  to  dooe  to  public 
observation  its  meeting  scheduled  for 
December  12, 1994,  in  Washington,  D.C. 
The  members  will  consider  the  Postal 
Rate  Commission's  Opinion  and 
Recommended  Decision  in  Docket  Na 
R94-1. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado,  Daniels,  del  Junco, 
Dyhrkopp,  Mackie,  Pace,  and  Winters; 
Postmaster  General  Runyon,  Deputy 
Postmaster  General  Cou^ilin,  Secretary 
to  the  Board  Harris,  and  General 
Counsel  Elcano. 

The  Board  determined  that  pursuant 
to  section  552b(c)(3)  of  Title  5,  United 
States  Code,  and  section  7.3(c)  of  Title 
39,  Code  of  Federal  Regulations,  this 
portion  of  the  meeting  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b(b)]  because  it  is  likely  to 
disclose  information  in  coimection  with 
proceedings  under  Chapter  36  of  Title 
39,  United  States  Code  (having  to  do 
with  postal  ratemaking,  mail 
classification  and  changes  in  postal 
services),  which  is  specifically 
exempted  from  disclosure  by  section 
410(c)(4)  of  Title  39,  United  States  Code. 

The  Board  has  determined  further  that 
pursuant  to  section  552b(c)(10)  of  Title 
5,  United  States  Code,  and  section  7.3(j) 
of  Title  39,  Code  of  Federal  Regulations, 
the  discussion  is  exempt  because  it  is 
hkely  to  specifically  concern 
participation  of  the  Postal  Service  in  a 
civil  action  or  proceeding  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing.  The  Board 
fiirther  determined  that  the  public 
interest  does  not  require  that  the  Board's 
discussion  of  the  matter  be  open  to  the 
public. 

In  accordance  with  section  552b(f)(l) 
of  Title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Coimsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section  552b(c) 


UMI 
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(3)  and  (10)  (rfTiUe  S,  United  States 
Code:  sectipn  410(c)(4)  of  TiUe  39 
United  States  Code:  and  section  7.3  (c) 
and  (i)  of  Title  39.  Code  of  Federal 
Regulations. 

Requests  fcnr  information  about  the 
meeting  should  be  addressed  to  Uie 
Secretary  of  the  Board.  David  F.  Harris, 
at  (202) 268-4800. 
David  F.  Harris. 
Secretary. 

IFR  Doc.  94-29825  Filed  11-30-^:  3:31  pml 
MUMQ  CODE  7ne-12-M 

SECURniES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 


will  hoi 
the  wee 

Aclo: 
Wednes 
a.m. 

Comm 
Commi 
Commi 


the  following  meeting  during 
lofDecemberS,  1994. 
1  meeting  will  be  held  on 
ly.  December  7. 1994.  at  10:00 


sioners.  Counsel  to  the 
oners,  the  Secretary  to  the 
ion,  and  recording  secretaries 
will  attez  d  the  closed  meeting.  Certain 
staff  men  bers  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  55feb(c)(4).  (8).  (9)(A)  and  (10) 
and  17  CfR  200.402(a)(4).  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduler  I  matters  at  a  closed  meeting. 

Commi  ssioner  Wallman.  as  duty 
officer.  v<  ted  to  consider  the  items 
listed  for  iie  closed  meeting  in  a  closed 
session. 


The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
December  7. 1994,  at  10:00  a.m.,  will  be: 

Settlement  of  injunctive  action. 
Institution  of  injunctive  actions. 
Institution  of  administrative  proceedings  of 
an  enforcement  nature. 
Opinion. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  November  29. 1994. 
lonathan  G.  Katz, 

Secretary. 

[PR  Doc.  94-29786  Filed  11-30-94;  11:19 
am] 
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DEPARTMENT  OF  AGRICULTURE 

Aninwi  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-1 19-1] 

Public  Meeting:  Implementation  of  BoH 
WeevU  Control  Program 

Correction 

In  notice  document  94-28048 
beginning  on  page  56458  in  the  issue  of 
Monday,  November  14, 1994,  make  the 
following  correction: 

On  page  56458,  in  the  first  column, 
under  SUMMARY,  in  the  ninth  hne.  the 
word  "dismissed"  should  read 
"disseminated". 

BlUmO  COOf  t60Mf« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP95-254X)(q 

Texas  Gas  Transmission  Corp.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

Correction 

In  notice  document  94-27590, 
beginning  on  page  55655,  in  the  issue  of 
Tuesday,  November  8, 1994,  the  doclcet 
line  should  read  as  set  forth  above. 

MUINQ  OOOe  ISOMI-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  74  and  201 
[Docket  No.  92&0293} 

Listing  of  Color  Additives  Subject  to 
Certification;  FD&C  Yellow  No.  5 

Correction 

In  rule  document  94-29253  begimiing 
on  page  60893  in  the  issue  of  Tuesday, 


November  29. 1994.  in  the  second 
column,  in  the  DATES,  in  the  first  line, 
"November  30, 1994,"  should  read 
"December  30, 1994, '. 

BIUJNG  COOE  160S41-O 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


44  CFR  Part  61 


RiN3067-AC29 


National  Flood  Insurance  Program; 
Insurance  Coverage  and  Rates 

Correction 

In  proposed  rule  document  94-28154 
beginning  on  page  58808  in  the  issue  of 
Tuesday,  November  15, 1994,  make  the 
following  correction: 

S61-6    [Correctedl 

On  page  58809,  in  §  61.6(a),  the  table 
is  corrected  to  read  as  follows: 


EaMpl m  HwMl.  Alaska. Guam.  us.  Virgin Islwdt , 
In  HmmI,  Alia,  Guam.  U.S.  Virgin  Islands 


Eimpl  m  Hamail.  Alaska.  Guam,  U.S.  Virg>n  Island! 

kl  HmmK,  Alaska,  Gb«m.  us.  Virgin  Islands 


OViar 


SmR  buainats 

QwdMa  and  eitwr  properties  . 


QwctMS,  o0Mr  pnpenies 


^IMy  Int  layw  available  under  emergevy  pnogram. 
'Pif  una. 


Rsguiar  program 

program*^ 

Sacond 

lay« 

Total  amoum 

FMlayw 

3SM0 

SOfiOO 

?1S.O0O 
200.000 

2SO.000 
250,000 

tSOMO 

1504)00 
100,000 

250.000 
250,000 

100,000 
100.000 

400.000 
400,000 

500X)00 

500  AX) 

lojoeo 

lOOMO 
100.000 

WAX) 
400  AX) 
AOOJDOO 

100,000 
500,000 
SOOAX) 

BOIINQ  OOOE  1MM1-0 


UMI 
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V  a 

I       I 
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Hotel  and  Motel  Fire  Safety  Act  National 
Master  List,  1994;  Notice 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Hotel  and  Motel  Fire  Safety  Act 
National  Master  List,  1 994 

AGENCY:  United  States  Fire 
Administration.  FEMA. 

action:  Notice. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  the  national  master  list 
of  places  of  public  accommodations  that 
meet  the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act.  This  updated  list 
incorporates  all  changes  made  to  the 
national  master  list  since  it  was  first 
published  in  1992.  and  is  current  to 
November  18, 1994. 

EFFECTIVE  DATE:  J^uary  4, 1995. 

ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk.  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agencj',  500  C  Street  SW., 
room  840,  Washington,  DC.  20472, 
(facsimile)  (202)  646-4536.  To  be  added 
to  the  National  Master  List,  or  to  make 
a  change  to  the  list,  please  see 
Supplementary  Information  below. 


FOR  FURTHEff  INFORMATION 
Ottoson. 
Branch.  Itaited 
Administ  adon 


CONTACT:  John 
ire  Management  Programs 
'  States  Fire 
,  Federal  Emergency 
Management  Agency,  National 

Training  Center,  16825 
Avenue,  Emmitsburg.  MD 
447-1141. 


Emergenc  ^ 

South 

21727 


Set  in 


(3(1) 
SUPPtEME  ITARY 


19<0 


under  the 

Act  of 

United 

worked 

national 

of  public 

commerce 

meet  the 

under  the 

national 

Register 

1992.  57 

changes 

then. 

This  is 
of  the  c 
master  list 
1994 

changes  t( 
approxim 

Parties 
national 
other  ci 
office  or 


INFORMATION:  Acting 
Hotel  and  Motel  Fire  Safety 
15  U.S.C.  2201  note,  the 
States  Fire  Administration  has 
each  State  to  compile  a 
n  laster  list  of  all  of  the  places 
I  ccommodation  affecting 
(  located  in  each  State  that 
I  ^quirements  of  the  guidelines 
3  Act.  FEMA  published  the 
ifaster  list  in  the  Federal 
Tuesday,  November  24, 
55314,  and  published 
a  )proximately  monthly  since 


chai  g( 


AK0025    ANCHORAGE  CHELSEA  INN 

CORP  DBA  CHELSEA  INN. 
AK0002    ANCHORAGE  HILTON 

HOTEL 
AK0005    ANCHORAGE      SUPER      8 

MOTEL. 

AK0CX)4    BEST  WESTERN  INN 

AK0011     CAPTAIN  COOK  HOTEL  

AK0C39    COMFORT    INN    HERITAGE 

SUITES. 

AKC001     DAYS  INN  ANCHORAGE  

AK0038    EXECUTIVE  SUITE  HOTEL  .. 
AK00?4     HOLIDAY  INN  ANCHORAGE 
A.X0003    REGAL  ALASKAN  HOTEL  .... 
AK0033    SHERATON       ANCHORAGE 

HOTEL. 

AK0C10    THE  VOYAGER  HOTEL  

AKC013    BARROW  AIRPORT  INN  

AK0012    TOP      OF      THE      WORLD 

HOTEL 

AK0OI4    WALDO  ARMS  HOTEL 

AK0015    ARCTIC  ACRES  INN  

AK0026    KENAI  P.qiNCESS  LODGE  ... 
AK0023    RELUCTANT       FISHERMAN 

INN. 
AK0C27    DENAU     NATIONAL     PARK 

HOTEL 

AKC016    DENALI  RIVERVIEW  INN  

AK0028    FAlRBAf^iKS  PRItslCESS 

HOTEL 
AK0C07    FAIRBANKS        SUPER        8 

MOTEL. 
AK0018    GOLDEN  NORTH  MOTEL 

AK0017    KLONDIKE  INN. 

AK0029    SUMMIT  LAKE  LODGE  . 

AK0019    TOTEM  INN 

.AK0041     LAND'S  END  ...._ 

AK0020    PEARSONS  POND  LUXURY 

LODGING. 

AK0030    INGERSOLL  HOTEL 

AK0008  ROYAL  EXECUTIVE  SUITES 
AK0031  DENALI  PRINCESS  LODGE  . 
AK0032    FAIRVIEW  MOTEL 


BOX  67 


PO  BOX  676  

POBOX  150  


PO  BOX  110 


383( 
500 


3501 


46U 
3SV 
111 


321 

4360 

239 

ASOd 

401 

501 
181 


KAK 
MILS 


MILE 


I  le  second  annual  publication 
on  plete,  updated  national 

,  current  as  of  November  18, 
FEMA  will  continue  to  publish 
the  national  master  list  on  an 

II  itelv  monthly  basis, 
isning  to  be  added  to  the 

ntaster  list,  or  to  make  any 

;e.  should  contact  the  State 
official  responsible  for 


compiling  listings  of  properties  that 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  58  FR  17020  on  March  31, 
1993  and  in  59  FR  50132  on  September 
30. 1994.  The  most  recent  list  of  State 
contacts  is  published  as  a  separate  part 
with  this  issue  of  the  Federal  Register. 
If  the  published  list  is  unavailable  to 
you.  your  State  Fire  Marshal's  office  can 
direct  you  to  the  appropriate  office. 
Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
the  list,  that  are  received  from  the  State 
offices. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Documents, 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1.  and  ask  for 
the  November  1994  national  master  list 
dated  December  2, 1994,  and  any 
subsequent  updates. 

The  November  1994  national  master 
list  follows  below. 

Dated:  November  21, 1994. 
lohn  P.  Carey, 

Cenem]  Counsel. 


SPENARD  RD 
V.  3R0  AVE  ._.. 


MINNESOTA  OR 


SPENARD  RD  

.5THAVE  

;hIP  creek  AVE 


5TH  AVE 

SPENARD  RD  

4TH  AVE  ...„ 

SPENARD  RD 

6TH  AVE  


I  ST 

OKPIK  St „.. 


120C  AGVIK 


OVIK 

175DALTONHWY 


237  PARKS  HWY 


MILE  238.4  PARKS  HWY  .. 
447iPIKE'S  LANDING  RD  , 


1909  AIRPORT  RD 


4888  OLD  AIRPORT  WAY 

3483  REWAK  DR  

MILE  196  RICHARDSON  HWY 

MILE  248.7  PARKS  HWY  _ 

4786  HOMER  SPIT  RD  „. 

4541  SAWA  CIR 

303  IflSSION  ST 

1471  TONGASS  AVE 


1930  GLEN  HWY 


ANCHORAGE  AK  99517- 

ANCHORAGE  AK  99501- 

ANCHORAGE  AK.  99503- 

ANCHORAGE  AK  99517- 

ANCHORAGE  AK  99501- 

ANCHORAGE  AK  99501- 

ANCHORAGE  AK  99501- 

ANCHORAGE  AK  99517-  . ., 

ANCHORAGE  AK  99501-  ......„, 

ANCHORAGE  AK  99517- 

ANCHORAGE  AK  99501- 

ANCHORAGE  AK  99501- 

BARROW  AK  S9723- 

BARROW  AK  99723- 

BARTER  ISLAND  AK  99647-  ... 

COLDFOOT  AK  99701- 

COOPER  LANDING  AK  99572- 
CORDOVA  AK  99574- 

DEf^ALI  PARK  AK  99755- 

DENAll  PARK  AK  99755- 

FAIRBANKS  AK  99709-  

FAIRBANKS  AK  99701-  

FAIRBANKS  AK  99701-  „.. 

FAIRBANKS  AK  99709-  

GLENNAUEN  AK  99588- 

HEALY  AK  99473-  ....„ _„.... 

HOMER  AK  99603-  

JUNEAU  AK  99801-  ..„ 

KETCHIKAN  AK  99901-  

KETCHIKAN  AK  99901-  

MCKINLEY  PARK  AK  99755-  .. 
PALMER  AK  99645- 


(       )       - 

(907)265-7158 

(907)276-8884 

(907)243-3131 
(907)276-6000 
(907)277-6887 

(9071276-7226 
(907)243-6366 
(      )      - 
(907)243-2300 
(907)276-8700 

(907)277-9501 
(907)852-2525 
(907)852-3900 

(907)640-6513 
(907)673-5201 
(907)595-1425 
(       )      - 

(907)279-2653 

(907)633-2863 
(      )      - 

(907)451-8888 

(907)479-6201 
(907)479-6241 
(907)322-3969 
(907)683-2420 
(907)235-2500 
(907)789-3772 

(907)225-2124 
(907)225-1900 
(907)683-2282 
(907)745-1505 
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AK0040    PRUDHOE  BAY  HOTEL  

AK0009    MOUNTAIN    VIEW    BED    & 

BREAKFAST. 

AK0006    WIND  VALLEY  LODGE  

AK0021     TOK  LODGE  MOTEL 

AK0022    OLG(X)NIK  HOTEL  

AK0034    BEST  WESTERN  LAKE  LU- 
CILLE INN. 

AL0121     SHELBY  MOTOR  LODGE  

AL0128    SUPER  8  MOTEL 

AL0182    VOYAGER  INN  MOTEL  

AL0024    CHARTER  HOUSE  INC  

AL0133    TOWN  LINE  MOTEL 

AL0211     AMERICAN  INN 

AL0004    ANNISTON  EFFIOENCY 

MOTEL 

AL0200    LENLCXX  INN  .... 

AL0091     LIBERTY  INN  ....„ „ 

AL0096    MCCLELUN  INN  

AL0101     NELFORD  INN  MOTEL 

AL0238    THE  VICTORIA,  A  COUNTRY 

INN  AND  RESTAURANT. 

AL0183    ATHENS  TRAVELODGE 

AL0012    BEST  WESTERN  INN  

AL0154     DAYS  INN  ATHENS  

AL0142    WELCOME  INN 

AL0176    HOLIDAY  INN  GADSDEN  

AL0006    AUBURN  UNIVERSITY 

HOTEL  &  CONFERENCE. 
AL0184    HEART  OF  AUBURN  MOTEL 

ft  SUITES. 
AL0005    QUALITY    INN    UNIVERSITY 

CENTER. 
AL0218    BEST  WESTERN  BESSEMER 

INN. 
AL0045 
AL0185 
AL0003 
AL0217 
AL0030 
AL0032 


ECONO  LODGE  HOTEL 

MOTEL  6  _.. 

ANCHOR  MOTEL  

COMFORT  INN  CENTRAL  .... 

COMFORT  INN  PERIMETER 

CROWN  STERLING  SUITES 
HOTEL 

AL0186    DAYS  INN  SOUTH  „ 

AL0204    ECONO  LODGE  „ 

AL0057    HAMPTON  INN 

AL0058    HAMPTON  INN  MT.  BROOK  . 
AL0070    HOLIDAY    INN    RED    MONT 

CITY  CENTRE. 
AL0197    HOLIDAY        INN        SOUTH 

GALLERIA  AREA. 
AL0076    ITT  SHERATON  CIVIC  CEN- 
TER HOTEL 

AL0086    LA  OUINTA  MOTOR  INN 

AL0098    MONTCLAIR  MEDICAL  INN  .. 

AL0099    MOTEL  BIRMINGHAM  

AL0187    MT.  BROOK  INN  

AL0105    PICKWICK  HOTEL  

AL0109    RADISSON      HOTEL      BIR- 
MINGHAM. 
AL0113    RED  ROOF  INN  

RELAX  INN  

RESIDENCE   INN   BY   MAR- 


POBOX29 


POBOX  279 


PO  BOX  816 


AL0114 
AL0202 

RIOTT. 
AL0116 
AL01 17 
AL0124 


RIME  GARDEN  SUITES  

RIVERCHASE  INN  GALLERIA 
SHERATON         PERIMETER 

PARK  SOUTH  HOTEL 

AL0132    TOURWAY  INN  „ 

AL0137    TRAVELODGE  „ 

AL0139    TUTWILER  HOTEL  

AL0149    WYNFREY  HOTEL 

AL0188    DAYS  INN  .... 

AL0080    KEY  WEST  INN 

AL0166    WINDWOOD  INN  OF  BRENT 

CENTREVILLE. 

AL0067    HOLIDAY  INN  CLANTON  

AL0081     KEY  WEST  INN  CLANTON  ... 
AL0219    BEST  WESTERN 

FAIRWINDS  INN. 
AL0072    HOWARD  JOHNSON  LODGE 

AL0195    ECONO  LODGE  

AL0054    GREEN    HOUSE    INN    AND 

LODGE. 

AL0094    MALBIS  MOTOR  INN 

AL0002    AMBERLEY  SUrfE  HOTEL  ... 


»  ■•••••  t^WkvavH 


POBOX  639 


POUCH  340004  MAIN  ST  .. 
201  CASCADE  CREEK  RD 


STATE  ST.  AND  22ND  AVE 
MILE  124  '/i  GLENN  HWY  .. 

1300  W.'la'kE  LUCILLE  oh" 


HWY.  31  S 

1104  280  BYPASS  

100  MOBILE  RD  , 

US  RT.  84  BYPASS  E  . 

1160  BYPASS  W 

1015  HWY.  431  N 

107  G  ST  


6210  MCCLELLEN  BLVD  , 
6220  MCCLELLAN  BLVD  . 

5708  WEAVER  RD „... 

403  S.  WILMER  „.. 

1604  OUINTAR  AVE  


1325  HWY.  72  E 

INT.  OF  HWY.  72  ft  1-65  

1322  HWY.  72  E „ 

HWY.  31  S.  US  HWY.  72 

801  CLEVELAND  AVE 

241  S.  COLLEGE  ST  


333  S.  COLLEGE  ST  .. 
1577  S.  COLLEGE  ST 
1098  9TH  AVE  SW....„ 


1021  9TH  AVE  SW  .„ 

1000  SHILOH  LN 

8420  1ST  AVE.  N 
195  OXMOOR  RD 
4627  RWY.  280  .... 


2300  WOODCREST  PL 


1535  MONTGOMERY  HWY 

103  GREEN     SPRINGS  HWY 

1466  MONTGOMERY  HWY 

2731  US  HWY.  280  ™ 

2101  5TH  AVE.  N  


1548  MONTGOMERY  HWY 
2101  CIVIC  CENTER  BLVD  . 


905  11THCT.  W  ..._^.. 

840  MONTCLAIR  RD  

7905  CRESTWOOD  BLVD  .... 

2800  HWY.  280  S  __ 

1023  20TH  ST.  S _. 

808  S.  20TH  ST 


151  VULCAN  RD 

6101  1ST  AVE  N  

3  GREENHILL  PKWY  .... 

5320  BEACON  DR  

1800  RIVERCHASE  DR 
8  PERIMETER  DR  


101  6TH  AVE  N  

2230  10TH  AVE.  N 

PARK  PL.  21  ST  ST.  N  

1000  RIVERCHASE  GALLERIA 

12960  HWY.  431  S 

410  E.  MILL  AVE  

INTERSECTION  OF  HWY.  82  «  25 


1-65  «  US  HWY.  31    _...^.. 

2045  7TH  AVE.  S  

1917  COMMERCE  AVE.  NW 


HWY.  278  W.  &  1-65  

241  DALEVILLE  AVE  ..„ 
501  S.  DALEViaE  AVE  . 


9865  US  HWY.  90 
807  BONK  ST.  NE 


PRUDHOE  BAY  AK  99734- 
SITKA  AK  99835-  „... 


SKAGWAY  AK  99840- 

TOK  AK  99780-  _ 

WAINWRIGHT  AK  99782-  . 
WASILLA  AK  99645-  


ALABASTER  AL  35007-  

ALEXANDER  CITY  AL  35010- 

ALICEVILLE  AL  35442-  

ANDALUSIA  AL  36420- 

ANDALUSIA  AL  36420- 

ANNISTON  AL  36201- 

ANNISTON  AL  36220- „... 


ANNISTON  AL  36201- 
ANNISTON  AL  36201- 
ANNISTONAL  36201- 
ANNISTON  AL  36201- 
ANNISTON  AL  36201- 


ATHENS  AL  3561 1- 

ATHENS  AL  3561 1- 

ATHENS  AL  35611- 

ATHENS  AL  3561 1-1 125. 

ATTALLA  AL  35954- 

AUBURN  AL  36830-5400 


AUBURN  AL  36830- 
AUBURN  AL  36830- 


BESSEMER  AL  35021- 


BESSEMER  AL  35203-  .„ 
BESSEMER  AL  35020-  ... 
BIRMINOIAM  AL  3520&- 
BIRMINOHAM  AL  35209-  , 
BIRMINGHAM  AL  35242-  , 
BIRMINGHAM  AL  35209- 

BIRMINGHAM  AL  35216- 
BIRMINGHAM  AL  3520&-  . 
BIRMINGHAM  AL  35216-  . 
BIRMINGHAM  AL  35223-  , 
BIRMINGHAM  AL  35203-  . 

BIRMINGHAM  AL  35216-  . 


(907)659-2449 
(907)747-8966 

(907)983-2236 
(907)883-2851 
(907)763-2514 
(      )      - 

(205)663-1070 
(205)329-8358 
(205)373-6344 
(205)222-751 1 
(205)222-3191 
(205)237^1805 
(205)238-0060 

(205)820-1515 
(205)820-1000 
(205)820-3144 
(205)237-2319 
(205)236-0503 

(205)233-1446 
(205)233-4030 
(205)233-7500 
(205)232-6944 
(205i538-7861 
(205)821-8200 

(205)843-5634 

(205)821-7001 

(805)424-0880 

(205)424-9780 
(205)426-9646 
(205)833-3414 
(205)941-0990 
(205)991-9977 
(205)879-7400 

(205)822-603o 
(205)942-1263 
(205)870-7822 
(205)870-7822 
(205)324-2101 

(205)822-4350 


BIRMINGHAM  AL  35203- (205)324-6000 


BIRMINGHAM  AL  35204- 
BIRMINGHAM  AL  35213- 
BIRMINGHAM  AL  35210- 
BIRMINGHAM  AL  35223- 
BIRMINGHAM  AL  35205- 
BIRMINGHAM  AL  35205- 

BIRMINGHAM  AL  35209-  , 
BIRMINGHAM  AL  35244-  , 
BIRMINGHAM  AL  35242-  . 

BIRMINGHAM  AL  35210-  . 
BIRMINOIAM  AL  35244-  . 
BIRMINGHAM  AL  35243-  . 

BIRMINGHAM  AL  35203- 
BIRMINGHAM  AL  35203- 
BIRMINGHAM  AL  35203- 
BIRMINGHAM  AL  35244-  , 

BOAZ  AL  35957-  

BOA2  AL  35957-  

BRENT  AL  35034-  


CLANTON  AL  35045- 
CLANTON  AL  35045- 
CULLMAN  AL  35055- 

CULLMAN  AL  35056- 
OALEVILLE  AL  36322- 
DALEVILLE  AL  36322- 

OAPHNE  AL  3652&-  ... 
DECATUR  AL  35601-  . 


(205)324-4510 
(205)592-1395 
(205)956^440 
(205)870-3100 
(205)933-9555 
(205)933-9000 

(205)942-9414 
(205)591-5575 
(205)991-8686 

(205)951-1200 
(205)985-7500 
(205)967-2700 

(205)252-3921 
(205)328-6320 
(205)322-2100 
(205)987-1600 
(205)593-0000 
(205)593-0800 
(205)926-4833 

(205)755-0510 
(205)756-8500 
(205)737-5009 

(205)739-4603 
(205)598-6304 
(205)798-1475 

(205)626-3050 
(205)355-6800 


61934 


UMI 
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AUB23 
AL0047 
AL0175 
AUWtS 

RISE. 
At0037 
A1.0144 

DEMOPOUS 
AU>15I     BEST 

INN. 
AU»27 
AL0038 
A1J021S 

RKDTT 
ALX)174 
AL0216 


ECONO  LODGE  UNIVERSfTY 

ECONOMY  rNN 

HOLIDAY  INN  DECATUR  ... . 
BEST  WESTERN  MINT  SUN- 
DAYS INN  DEMOPOLIS  

WINOWOOD         INN         OF 


WESTERN    DOTHAN 


COMFORT  INN  

DAYS  INN  DOTHAN  ... 
FAIRFIELD    INN    BY 


MAR- 


HAMPTON  JNN  DOTHAN  

HOLIDAY       INN       DOTHAN 
SOUTH. 

AL0066    HOLIDAY  INN  WEST  

MOTEL  6  „. 

RAMADA  INN 

RIVERA  MOTEL .„ _ . 

BOLL  WEEVIL  INN 

COMFORT  INN  . 

BEST  WESTERN   EUFAULA 


AL0228 
AL0207 
AL0164 

AL0212 
AL0C28 
ALOOIO 
INN. 
AL0040 
AL0189 
AL0089 
AL0150 

PAYNE 
AL0033    DAYS  INN  

QUALITY  INN  „ 

DAYS  INN  

BROADWAY  INN „.  . 

DAYS  INN  GADSDEN  

FRIENDLY  VILLAGE  INN 

GADSDEN  MOTOR  INN  .... 

ECONO  LODGE 

DEAVERS  MOTEL  

WlNDWdOD  INN  OF  GROVE 


ECONO  LODGE  

HOJO  INN  OF  FLORENCE  ... 

LAKEVIEW  INN  

BEST       WESTERN       FORT 


PO  BOX  564 


AL0107 
AL0153 
AL0019 
AL0155 
AL0OS1 
AL0052 
AL0206 
AL0190 
AL0145 

HILL 
AL0191     GULF  STATE  PARK  RESORT 

HOTEL  &  CONV. 
AL0060    HAHDWICK  HOUSE  MOTEL 
AL0008    BEST  WESTERN  REGAL  INN 
ALC156    DAYS  INN  GUNTERS     VILLE 

AL0062     HOLIDAY  INN  

AL0088    LAKE  GUf-irERSVILLE 

STATE  PARK  &  LODGE. 
AL0093    MAC'S      LANDING 

AND  MARINA. 
AL0146    WINOWOOD         INN         OF 

HARTSELLE. 
AL0168    COURTYARD  BY  MARRIOTT 

HOt^EWOOO. 

al0173  fairfield  inn  by  mar- 

rkjtt  homewood. 
al0129  super  8  motel  

courtyard  by  marriott 

rooeway  inn  

amberley  suitf  hotel  . . 

brooks  motel  

budgetel  inn 

courtyard  marriott  „... 

executive  lodge  suite 


POBOX-1051 


PO  BOX  418 


LODGE 


AL0192 
AL0158 
AL0001 
AL0152 
AL0213 
At0203 
AL0048 

HOTEL 
AL0157    HAMPTON  INN  HUNTSVILLE 

HOLIDAY  INN  EXPRESS  .... 

HOLIDAY     INN     RESEARCH 


AL0224 
AL0064 

PARK. 
AL0069 

TER. 
AL0226 
AL0075 
AL0C84 
AL02O5 
AL0229 
AL0234 
AL0102 
AL0162 
AL0163 

RIOTT 
AU)123 


HOLIDAY  INN  SPACE  CEN- 

HUNTSVILLE  HILTON  . .  . 
HUNTSVILLE  MARRIOTT  .. 
LA  QUINTA  INN  (719 

LA  OUINTA  MOTOR  INN 

MOTEL  6  

MOTEL  6  ...„ 

PARKWAY  ECONO  LODGE  .. 
RAOISSON  SUITE  HOTEL  . 
RESIDENCE   INN   BY   MAR- 
SHERATON      INN      HUNTS- 


VILLE AIRPORT. 


PO  BOX  6123 


RO  BOX  20068 


377! 
3421 
11 
1031 


100  I  HWY.  80  E 
62d|HWY.  80  E  .. 


232  I  MONTGOMERY  HWY DOTHAN  AL  36303- 


359 
284 
3031 

307 

219! 


305;  ROSS  CLARK  CIR  

290:  ROSS  CLARK  CIR.  SW 

300'  ROSS  CLARK  CIR  

154  rFuVERTON  HWY.  84  E 

305  5.  MAIN  ST  

615  iOLL  WEEVIL  CIR  

13313.  EUFAULA  AVE  


1241 
HWl 
182«  GAULT 


-59  I 


l-l 

HWl 

616 


HWY  35 

35  &  1-59  EXIT  218  . 

lECATUR  HWY  

2704  W  MEIGHAN  BLVD  .. 

160C  RAINBOW  DR  

1C  RAINBOW  OR  

LBERT  RAINS  BLVD 

CRT  DALE  RO  

JACKSON  ST  _ 


21 

200 
946 

141 
RT. 


HWV 

1404 
2140 
1 


7001 


155 


140 

1824 

7725 

4880 

3800 

4890 

4804 

1535 


4815 
3808 
5903 

3810 


UNIVERSITY  DR 

HWY.  31  S 

6TH  AVE.  N 

HWY.  80  


DECATUR  AL  3560»-  „ 
DECATUR  AL  35603-  .. 

DECATUR  AL  35601-  .. 
DEMOPOLIS  AL  36732- 


DEMOPOLIS  AL  36732-  ..._, 
DEMOPOLIS  AL  36732- 


ROSS  CLARK  C!R  ... 
ROSS  CLARK  CIR  ... 
ROSS  CLARK  CIR  ... 


ROSS  CLARK  CIR  SW 
ROSS  CLARK  CIR  


DOTHAN  AL  36303- 
DOTHAN  AL  36301- 
DOTHAN  AL  36301- 

DOTHANAL  35301-  , 
DOTHAN  AL  36301- 


FLORENCE  BLVD 

72  

AVE  


DOTHAN  AL  36301-  

DOTHAN  AL  36301- 

DOTHAN  AL  36301-   .    . 

ELBA  AL  3632:^  

ENTERPRISE  AL  36330- 
ENTERPRISE  AL  36330- 
EUFAULA  AL  36027- 


EVERGREEN  AL  36401- 

FLORENCE  AL  35632- „, 

FLORENCE  AL  35631-1457  . 
FORT  PAYNE  AL  35967- 


2125  IE.  BEACH  BLVD 


1060|W.  BEACH  ....... 

431  S _.. 

H'ATY.  431  S  .... 
3UNTERS  AVE 
DR  


55  LODGE  I 


l/AL  MONTE  OR 


907  rfrVY.  31  S  

50C  *1ADES  CREEK  PKWY 


\  JLCAN  DR HOMEWOOD  Al'35209- 


FORT  PAYNE  AL  35967-      . 
FORT  PAYNE  AL  35967- 
FULTONOALE  AL  35068-  ... 
GADSDEN  AL  35904-  ...    . 

GADSDEN  AL  35901-  „ 

GADSDEN  AL  35901-  JiJ.^ 

GADSDEN  AL  35902-  ..i 

GREENVILLE  AL  36037- 

GROVE  HILL  AL  36451- 


*^WY  43  N  .-r GROVE  HILL  AL  36451- 


GULF  SHORES  AL  36547- 


GULF  SHORES  AL  36542- 
GUNTERS     VILLE  ALj36976-  . 

GUNTERSVILLE  AL  1S975- 

GUNTERSVILLE  AL  35967- 
GUNTERSVILLE  AL  35976-9126 

GUNTERSVILLE  AL  35976-  


HARTSELLE  AL  35640-  . 
HOMEWOOD  AL.^209- 


\  JLCAN  RO  

MONTGOMERY  HWY.  S 

i«DBILE  HWY 

JNlVEflSlTY  OR  ..-. „ 

50VERNORS  DR.  NW  .. 
JNIVERSITY  OR.  NW  ... . 

JNIVERSITY  DR  

iPARKMAN  OH  .... 


/NIVERStTY  OR 
JNIVERSITY  OR 
INIVERSITY  DR 

INIVERSITY  DR 


HOMEWOOD  AL  3520^  , 
HOOVER  AL  35244-  . 
HOPE  HULLAL  38043-  ... 
HUNTSVILLE  AL  3581 6- 
HUNTSVILLE  AL  35801- 
HUNTSVILLE  AL  35816-  . 
HUNTSVILLE  AL  3581&- 
HUNTSVILLE  AL  3581&-  . 

HUNTSVILLE  AL  35816- 
HUNTSVILLEAL3581&-  . 
HUNTSVILLE  AL  35816-  . 

HUNTSVfLLE  AL  35816-  . 


401  yfaiAMS  AVE 
#5  TR  kNQUILITY  BASE 
3141  I  INIVERSITY  OR 
4870  I  INIVERSITY  OR 
8995  I  IS  HWY.  20 
3200  I  ^.  UNIVERSITY  DR 
1304  I  I.  MEMORIAL  PKWY 
6000  I  lEMORIAL  PKWY.  S 
4020  I  ^DEPENDENCE  DR 

1000  I  iLENN  HEARN  BLVD 


HUNTSVILLE 
HUNTSVILLE 
HUNTSVILLE 
HUNTSVILLE 
HUNTSVIUE 
HUNTSVILLE 
HUNTSVILLE 
HUNTSVILLE 
HUNTSVILLE 


AL  35801-  

AL  35805-  „ 

AL  35816-  

AL  3581 1-  

AL  35824- 

AL  35816- 

AL  35801- 

AL  35802- I.. 

AL  35816- _ 


HUNTSVILLE  AL  35824- 


(205)353-8194 
(205)353-8194 
(205)355-3150 
(205(289-5772 

(205)239-2500 
(205)289-1760 

(205)793-4376 

(205)793-9090 
(205)793-2550 
(205)671-0100 

(205)671-3700 
(205)794-671 1 

(205)794-6601 
(205)793-6013 
(205,792-0031 
(20.'.  IS9  7-2204 
(20i.:>47-287i 
(205)393-2304 
(206)687-3900 

(205)578-4701 
(205)764-5421 
(205)757-2167 
(205)845-0481 

(205)845-2085 
(2051S45-4013 
(205)849-01 1 1 
(205)543-3790 
(205)543-1105 
(205)547-9033 
(205)543-7240 
(205)382-3118 
(205)275-3218 
(205)275-4121 

(205)948-4853 

(205)948-7481 
(205)582-6444 
(205)582-3200 
(205)582-2220 
(205)571-5440 

(205)582-1000 

(205)773-3000 

(205)879-0400 

(205)945-5600 

(205)945-9888 
(205)938-5000 
(205)281-7151 
(205)337-4070 
(205)539-«526 
(205)830-8999 
(206)ft37-1400 
(205)830-8600 

(205)830-9400 
(205)721-1000 
(205(830-0600 

(205)837-7171 

(205)533-1400 
(205)830-2222 
(205)533-0756 
(205)830-2070 
(205)772-7479 
(205)53»-d448 
(205)539-9671 
(205)882-^9400 
(205)837-8907 

(205)772-9661 
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AL0131    SUPER      8      MOTEL      OF 
HUNTSVILLE. 

AL0193    TOM  BEVia  CENTER 

AL0140.  UNIVERSITY  INN  

AL0167    GAMECOCK  MOTEL  

AL0135    TRAVEL  RITE  INN  

AL0042    ECONO  LODGE  

AL0011     BEST     WESTERN     HUNTS- 
VILLE MADISON  AIR. 

AL0036    DAYS  INN  HUNTSVILLE  AIR- 
PORT. 

AL0159    HOLIDAY  INN  WEST  1-565  ... 

AL0073    HOWARD   JOHNSON    PARK 
SQUARE  INN. 

AL0023    CHARLES  MOTEL 

AL0013    BEST  WESTERN  INN  

AL0220    CLARiON  HOTEL  MOBILE  ... 

AL0171     DAYS  INN  SOUTH  

AL0039    DRURY  INN  .„.„...... 

AL0050    FAMILY  INNS  ...^^ 

AL0055    HAMPTON  INN „ 

AL0196    HOLIDAY   INN   DOWNTOWN 
HISTORIC  DIST. 

AL0161     HOWARD  JOHNSON  LODGE 

AL0085    LA  QUINTA  MOTOR  INN  

AL0097    MIDTOWN  ECONO  LODGE  .. 

AL0178    MOBILE  DAYS  INN 

AL0232    MOTEL  6  ._. ^. 

AL0235    MOTEL  6  _. 

AL0237    MOTEL  6  .„.....: 

AL0108    RAOISSON  ADMIRAL 

SEMMES  HOTEL. 

AL0179    RED  ROOF  INN  Ji98  

AL0210    RED  ROOF  INN  1 17  MOBILE 
SOUTH. 

AL0118    RIVER  VIEW  PLAZA  

AL0125    SHONEYS  INN  

AL0046    ECONO  LODGE  OF 

MONROEVILLE. 

AL0227     KNIGHTS  INN  „ 

AL0194    MONROE  MOTOR  COURT  ... 

AL0127    SUNSET  MOTEL  

AL0181     RAMSAY  CONFERENCE 

CENTER. 

AL0016    BEST      WESTERN      MONT- 
GOMERY LODGE. 

AL0018    BEST  WESTERN  PEDDLERS 
INN. 

AL0020 

AL0C21 

AL0022 

AL0025 

AL0029 
ERY. 

AL0221 

AL0169 


BUDGET  INN 

BUDGETEL  INN  

CAPITOL  INN  : 

COLISEUM  INN  .:.... _........ 

COMFORT  INN  MONTGOM- 


COMFORT  SUITES 

COURTYARD  BY  MARRIOTT 
MONTGOMERY. 

AL0035    DAYS  INN  AIRPORT 

ECONO  LODGE  

FAIRFIELD    INN    BY    MAR- 


AL0222 
AL0049 
RIOTT 
AL0056 
AL0068 
AL0074 


HAMPTON  INN 

HOLIDAY  INN  EAST  0291  

HOWARD    JOHNSON    GOV- 
ERNORS HOUSE  WOTEL. 
AL0160    HOWARD  JOHNSON  LODGE 

INN  SOUTH  „ 

JOHNS  MOTEL  .. . 

LA  OUiNTA  INN ..'. 

MOTEL  6  - - 

MOTEL  TOWN  PLAZA 

RAMADA  EASTSIDE 

RAMADA  INN  

RESIDENCE   INN   BY   MAR- 


AL0198 
AL0078 
AL0083 
AL0231 
ALOtOO 
AL0111 
AL0112 
AL0115 

RIOTT. 
AL0165 
AL0120 
AL0141 
AL0130 
AL0034 
AL0044 
AL0147 


RIVERFRONT  INN  

SCOTTISH  INN  

VILLAGER  INN  „ _. 

SUPER  8  MOTEL  ..... 

DAYS  INN 

ECONO  LODGE ...... 

WINOWOOD         INN         OF 
ONEONTA. 

AL0172    ECONO  LODGE  

AL0053    GOLDEN  CHERRY  MOTEL  ... 


PO  BOX  16988 


PO  BOX  519  ... 

PO  BOX  228    .. 
STATION  6280 


3803  UNIVERSITY  OR.  NW  . 

1 100  N.  LOOP  RD 

4404  UNIVERSITY  DR 

1530  PELHAM  S  

200  MALLWAY  

12  E.  22ND  ST  „. 

8716  HWY.  20  W 


102  ARLINGTON  DR 


9035  HWY. 
8721  HWY. 


20W 
20W. 


116C3  HWY.  431  N  . u . 

WO  S.  BELTUNE  

3101  AIRPORT  BLVD  

1705  DAUPHIN  ISLAND  PKWY  . 

824  S.  BELTLINE  HWY 

900  S.  BELTLINE  

30 1  GC  VERNMENT'sf  "I™!"™ 

3132  GOVERNMENT  BLVD  

816  S.  BELTLINE  HWY  . .„... 

1  S.  BELTLINE  HWY  

5550  1-10  SERVICE  RO 

1520  MAT2ENGER  DR _ 

400  S.  BELTLINE  HWY  „.„ 

5470  TILLMAN'S  CORNER  . 

251  GOVERNMENT  ST  .„, 

33  S.  BELTLINE  HWY 

5450  COCA  COLA  RO 


64  WATER  ST  

6556  US  HWY.  90 

1750  S.  ALABAMA  AVE 


INTERSECTION  OF  HWY.  84  AND  21 

HWY.  21  S  

RT.  1  INT.  OF  HWY.  84  &  136  

UNIVERSITY  OF  MONTEVALLO  

977  WS  BLVD 


4231  MOBILE  H-WY 


4409  TROY  HWY  

5225  CAPMICHAEL  RO  

205  N.  GOLDTHWAITE  ST 

1550  FEDERAL  DR 

5175  CARMICHAEL  RD 


5924  M0NT:CELL0  OR 
5555  CARMICHAEL  RO 


1150W.  S  BLVD  _ 

4135  TROY  HWY  

5601  CARMICHAEL  RD  ... 


1401  E.  BLVD  

1185  EASTERN  BYPASS 
2705  E.  SOUTH  BLVD  


1 1 10  EASTERN  BLVD  

4243  INN  SOUTH  AVE  

800  AIRBASE  BLVD 

1280  E.  BlVD  ^. 

1051  EASTERN  BYPASS  

743  MADISON  AVE 

1365  EASTERN  BYPASS  ._. 
3951  NORMAN  BRIDGE  RD 
1200  HILMAR  CT _. 

200  COOSA  ST  

7237  TROY  HWY  

2750  CHESTNUT  ST ._ 

2451  MOODY  PKWY 

2700  WOODWARD  AVE 

2807  WOODWARD  AVE  . 

120  HIGH  SCHOOL  ST 

11 05  COLUMBUS  PKWY 

1010  2ND  AVE 


HUNTSVILLE  AL  35816-  

HUNTSVILLE  AL  35816-  „._ 
HUNTSVILLE  AL  35816-  _„. 
JACKSONVILLE  AL  3626S- 

JASPER  AL  35501-  

LANETT  AL  36863- 

MADISON  AL  35758-  


MAD'SON  AL  35758- 

MADlSON  AL  35758- 
MADISON  AL  35758- 


MERIDIANVILLE  AL  35759- 

MOBILE  AL  36608- 

MOBILE  AL  36606- 

MOBILE  AL  3660*- 

MOBILE  AL  36609- 

MOBILE  AL  36609- 

MOBILE  AL  36616- . 
MOBILE  AL  36602- 


MOBiLE 
MOBILE 
MOBILE 
MOBILE 
MOBILE 
MOBILE 
MOBILE 
MOBILE 


AL  36606-  . 
AL  36609- . 
AL  36606- . 
AL  36619- . 
AL3660&-. 
AL  36608- . 
AL  36519-  . 
AL  36602- 


MOBILE  AL  36606- 

MOBILE  AL  36619- 


MOBILE  AL  36602- 

MOBILE  AL  36616- 

MONROEVILLE  AL  36460- 

MOfJROEVILLE  AL  36460- 
MONROEVILLE  AL  36480- 
MONROEVILLE  AL  36460- 
MONTEVALLC  AL  351 15-  .. 


MONTGOMERY  AL  36105- 
MONTGOfi^ERY  AL  361  OS- 


MONTGOMERY  AL  361 16- 
MONTGOMERY  AL  36106- 
MONTGOMERv  AL  36104- 
MONTGOMERY  AL  36109- 
MOf-lTGCMERV  AL  36106- 

MONTGOMERY  AL  3611 7- 
MONTGOMERY  AL  361 17- 

MONTGCMERY  AL  361C5- 
MONTGOMERY  AL  36116- 
MONTGOfilERY  AL  361 17- 

MONTGOMERY  AL  361 17- 
MONTGOMERY  AL  361 17- 
MOf-JTGOMERY  AL  351 16- 

MONTGOMERY  AL  361 1 7- 
MONTGOWERY  AL  36105- 
MONTGOMERY  AL  36106- 
MONTGOMERY  AL  361 17-  . 
MONTGOMERY  AL  361 17- 
MONTGOMERY  AL  36104- 
MONTGOMERY  AL  361 17-  . 
MONTGOMERY  AL  36105-  . 
MONTGOMERY  AL  361 17-  . 

MONTGOMERY  AL  36104-  . 
MONTGOMERY  AL  36064-  . 
MONTGOMERY  AL  36107-  . 

MOODY  AL  35004- 

MUSCLE  SHOALS  AL  35661 
MUSCLE  SHOALS  AL  35661 
ONEONTA  AL  35121- 


OPELIKA  AL  36801-  . 
OPELIKA  AL  36801-  . 


(205)539-8881 

(205)721-9428 
(205)837-3250 
(205)435-3300 
(205)221-1161 
(205)768-3500 
(205)772-0701 

(205)772-9560 

(205)772-7170 
(205)772-8855 

(205)828-4801 
(205)343-9845 
(205)476-6400 
(205)471-6114 
(205)344-7700 
(205)344-5500 
(205)?'S4-4942 
(20:),o49-0100 

(205)471-2402 
(205)343-4051 
(206)47»-5333 
(205)661-8181 
(205)473-1603 
(205)343-8448 
(205)660-1483 
(205)432-8000 

(205)47&-2004 
(205)666-1044 

(205)433-4000 
(205)660-1520 
(205)575-3312 

(205)743-3156 
(205)575-3101 
(205)575-4801 
(205)665-6280 

(205)288-5740 

(205)288-0610 

(205(281-3760 
(206)277-6000 
(205)265-0541 
(205)265-0586 
(205)277-1919 

(205)272-1013 
(205)272-5533 

(205)281-8000 
(205;284-3400 
(205)270-0007 

(205)277-2400 
(205)272-0370 
(205)288-2800 

(205)272-8880 
(205)238-7999 
(205)253-0366 
(205)271-1620 
(205)277-6/48 
(2051269-1561 
(205)277-2200 
(205)288-1120 
(205)270-3300 

(205)834-4300 
(205)268-1501 
(205/834-4055 
(205)640-7091 
(2051383-3000 
(205)381-0236 
(205)625-3961 

(205)749-8377 
(205)745-7623 


UMI 
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AI.0061     HOtlDAY  INN 

AL0230    MOTEL  6  

AUDI  70    DAYS  INN „  .  " 

AL0199    ISLAND  HOUSE  HOTEL  THE 
AL0059    HAMPTON    INN    ANNISTON 

OXFORD  AL 
AL0209    HOLIDAY     INN     ANNISTON 

OXFORD. 
AL0208    HOWARD  JOHNSON'S   OX- 
FORD. 

AL0233    MOTELS  _ 

AL0119    SAVE  INN  

AL(e25    HOLIDAY  INN  OZARK  FORT 
RUCKER. 

AL0026    COMFORT  INN  _ 

AL0138    TRAVELODGE  PELHAM  

AL0201     RAMADA  INN  UMITED 

AL0009    BEST  WESTERN  AMERICAN 
MOTOR  LODGE. 

AL0043    ECONO  LODGE  

AL0104    PHENIX  CITY  HOLIDAY  INN  . 

AL0090    LAMONT  MOTEL  

AL0096    MARRIOTTS  GRAND  HOTEL 
AL0071     HOLIDAY  INN  PRATTVILLE  .. 

AL0079    JUPITER  INN 

AL0077    JOE       WHEELER       STATE 

LODGE. 
AL0007    BAMBOO  MOTEL 

PLANTATION  MOTEL 

J  4  W  MOTEL 

UBERTY  INN ; 

RAINBOW  INN  

SCOTTSBORO  DAYS  INN  .... 

BEST  WESTERN  INN  

CRAIG  MOTEL  

HOLIDAY  INN  SELMA  

TRAVELERS  INN  OF  SELMA 


PO  BOX  190 


AL0106 
AL0177 
AL0092 
AL0110 
AL0180 
AL0014 
AL0031 
AL0065 
AL0136 
INC. 
AL0134 
AL0143 
AL0148 


TOWNE  INN  „... 

WINDWOOO  INN  MOTEL 

WINOWOOO  INN  OF  THOM- 
ASVILLE. 

AL0214    COMFORT  INN  

AL0041     ECONO  LODGE  OF  TROY  . 

AL0017    BEST       WESTERN       PARK 
PLAZA  MOTOR  INN. 

AL0063    HOLIDAY  INN 

AL0087    LA     QUINTA     MOTOR     INN 
4564. 

AL0236    MOTEL  6  

AL0122    SHERATON  CAPSTONE  INN 

AL0126    SLEEP  INN  

AL0082    KEY  WEST  INN  SHOALS  

AR0044    HOLIDAY  INN 

ARKADELPHIA. 

AR0063    QUALITY  INN 

AR0046    DAYS  INN  BENTON  

AR0014     RAMADA  INN 

AR0026    HOLIDAY  INN  EXPRESS 

AR0064    ECONO-LODGE  

AR0O13    THRIFTY  INN  BLYTHEVILLE 

AR0062    COMFORT  INN  

AR0016    DAYS  INN  CLARKSVILLE 

AR0017    COMFORTINN 

AR0009    WOODLANDS  RAMADA 

AR0018    COMFORT  INN  EL  DORADO 

ARCX)68    ECONO  LODGE 

AR0027    FAYETTEVILLE  HILTON  ... 

AR0028    HOLIDAY     EXPRESS     FAY- 
ETTEVILLE. 

AR0059    MOTEL  6  «552 „ 

THE  INN  OF  FAYETTEVILLE 

COMFORT  INN  

HOLIDAY      INN      FORREST 


PO  BOX  ORAWK 


PO  BOX  486  

PO  BOX  1086  

.....M,,M 

RT.  1  287 


RT  1  BOX  410  . 

PO  BOX  88  


AR0073 
AR0053 
AR0019 

CITY. 
AR0047 
AR0029 

TER. 
AR0015 
A  ROOM 
AR0054 
AR0020 

HOPE. 
AR0021 
AR0031 


BUDGETEL  INN 

HOLIDAY    INN    CIVIC 


CEN- 


RAMADA  INN 

SHERATON  INN  .... 

COMFORT  INN 

BEST    WESTERN 


INN    OF 


QUALITY  INN  OF  HOPE  .. 
AVANELLE  MOTOR  LODG^ 
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UJ  HWY.  78  &  AL  21  S 


UJ 


20  !  GRACE  ST 


25 

15    US  HWY.  231  N 


ELM  ST. 


Ill  I  CAHABA  VALLEY  PKWY 

411  I  OAK  MOUNTAIN  CIR  

14  8  PARKHILL  PKWY 

16(  0  280  BYPASS  


IS  6  280  BYPASS  

171  0  US  280  BYPASS 

US  HWY.  278^E 

SC  ENIC  HWY.  98 

l-fl  )  &  COBBS  FORD  RD  .... 

IftOHWY.  e2W 

OF  =  HWY.  72  MCLEAN  OR 


1113SARALANDBLV0 

101 0  HWY.  43  

206  W.  WILLOW  ST 

90?  E.  WILLOW  ST 

14*  E.  WILLOW  ST  

lie  B  JOHN  T.  REIDPKWY 
191  5  W.  HIGHLAND  AVE  ... 

112  »  HWY.  80  E 

US  HWY.  80  W 

20(t  W.  HIGHLAND  AVE  ... 


US  HWY.  280  

143  )  HWY.  43  N 
14^  HWY.  43  N 


805  HWY.  231  

101 1  US  HWY.  231  S  ....„ 
38C  I  MCFARLAND  BLVO 


470  1 

320 

4301 

1 

1-^ 


201 


140< 

2321 

HWl 

70 

1251 


212: 
700 


1ltJ2  COLUMBUS  PKWY 

10(15  COLUMBUS  PKWY 

2*32  PERDIDO  BEACH  BLVD 
26  >50  PERDIDO  BEACH  BLVD 
lepo  HWY.  21  S 


HWY.  78  a  AL  21  S~ 


OPELIKA  AL  36830- 

OPUKA  AL  36801-  

ORANGE  BEACH  AL  36561- 
ORANGE  BEACH  AL  36561- 
OXFORD  AL  36203- 


OXFORD  AL  36203- 

OXFORD  AL  3620»-  , 

OXFORD  AL  36203-  . 
OXFORD  AL  36203-  , 
OZARK  AL  36360-  .... 


PELHAM  AL  35124-  

PELHAM  AL  35124-  

PEU  CITY  AL  35125-  

PHENIX  CITY  AL  36867- 


392  )  E.  MCFARLAND  BLVD 
41 2f  MCFARLAND  BLVD.  E 


PHENIX  CITY  AL  36867-  .. 
PHENIX  CITY  AL  36867-  .. 

PIEDMONT  AL  36272-  

POINT  CLEAR  AL  36564-  . 
PRATTVILLE  AL  36066-  .... 
PRATTVILLE  AL  36067-  .... 
R0GER6VILLE  AL  35652- 

SARALAND  AL  36571- 

SARALAND  AL  36571- 

SCOTTSBORO  AL  3576d- 
SCOTTSBORO  AL  3576&- 
SCOTTSBOflO  AL  35768-  , 
SCOTTSBORO  AL  35768-  . 

SELMA  AL  36701- „.., 

SELMA  AL  36071- 

SELMA  AL  36701- 

SELMA  AL  36701-  


SYLACAUGA  AL  35150-  ... 
THOMASVILLE  AL  36784- 
THOMASVILLE  AL  36784- 


TROY  AL  36081-  

TROY  AL  36863-  ..^. 

TUSCALOOSA  AL  35405- 


MCFARLAND  BLVD  _.. 
BRYANT  DR  „„ 

SKYLANDBLVD  

I  HWY.  72 

&  HWY.  7  «  67 


l-3(  HWY  7 

150    1-30 

167  2  INTERSTATE  30 

360|  S.  MOBERLE  LYNE 


^.  1-55  SERVICE  RD  , 
EXIT  58 


150HWY.  65  N  

ARKANSAS  HWY.  8;  133  t" 
JUNCTION  CITY  RD  . . 

62  EAST  „ 

EAST  AVE  ; ,.  J 

N.  SHILOH  DR  


TUSCALOOSA  AL  35405-  . 
TUSCALOOSA  AL  35405-  ., 

TUSCALOOSA  AL  35405-  .. 
TUSCALOOSA  AL  35401-  .. 
TUSCALOOSA  AL  35405-  .. 
TUSCUMBIA  AL  35674-  . . 
ARKADELPHIA  AR  71923- 


29«  N.  COLLEGE  AVE 
lOa  HWY  71  BYPASS  . 
115  JARROWHILLRD  . 
»1  H  DLIDAY  DR 


BURNHAM  RD 
ROGERS  AVE  ... 


5ia  TOWSONAVE 
571'  ROGERS  AVE  . 
121(  HWY.  62-65  N 
1-30  91  HWY.  4 


t-30  I  HWY.  29 

120<  CENTRAL  AVE  , 


ARKADELPHIA  AR  71923-  

BENTON  AR  72015-  ..„ 

BENTON  AR  72015- 

BENTON VILLE  AR  72712-  ..  . 

BERRYVILLE  AR  72632-  

BLYTHEVILLE  AR  72315- 

CLARKSVILLE  AR  72830-  

CLARKSVILLE  AR  72830-  ...„„ 
CONWAY  AR  72032-  .       . . 

CROSSETT  AR  71635- ~. 

EL  DORADO  AR  71730-  

EUREKA  SPRINGS  AR  72632- 

FAYETTEVILLE  AR  72701- 

FAYETTEVILLE  AR  72701-  . 


FAYETTEVILLE  AR  72701-  . 
FAYETTEVILLE  AR  72701-  . 
FORREST  CITY  AR  72335- 
FORREST  CITY  AR  72335- 


FORT  SMITH  AR  72903- 
FORT  SMITH  AR  72901- 

FORT  SMITH  AR  72901- 
FORT  SMITH  AR  72903- 
HARRISON  AR  72601-  .... 
HOPE  AR  71801-  


HOPE'AR  71801-  .... 
HOT  SPRINGS  AR  71901- 


(205)745-6331 
(205)745-0988 
(205)981-9888 
(205)981-6100 
(205)835-1492 

(205)831-3410 

(205)835-3988 

(205)831-5463 
(205)831-9480 
(205)774-7300 

(205)444-9200 
(205)987-2233 
(205)338-1314 
(205)793-^376 

(205)296-5255 
(205)698-9321 
(205)447-6002 
(205)928-9201 
(205)285-3420 
(205)361-0499 
(205)247-5461 

(205)675-6691 
(205)675-5511 
(205)574-2330 
(205)574-1730 
(205)574-1115 
(205)574-1212 
(205)872-1900 
(206)875-3150 
(205)872-0461 
(205)875-1200 

(205)249-3821 
(205)636-0123 
(205)636-0123 

(205)566-7799 

(205)566-4960 
(205)556-9690 

(205)553-1550 
(205)349-3270 

(205)759-4942 
(20||752-3200 
(205)556-5696 
(205)383-0700 
(501)246-5831 

(501)246-5855 
(501)776-3200 
(501)776-1900 
(501)273-2222 
(501)25^-7111 
(501)763-2300 
(501)754-2160 
(501)754-8555 
(501)329-0300 
(501)364-4101 
(501)863-6677 
(501)253-7111 
(501)442-5555 
(501)444-6006 

(443)435-1272 
(501)442-3041 
(501)633-0042 
(501)533-6300 

(501)484-5770 
(501)783-1000 

(501)646-2931 
(501)452-4110 
(501)741-7676 
(501)777-9222 

(501)777-0777 
(501)321-1332 
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AR0008  HOT  SPRINGS  PARK  HIL- 
TON. 

AR001 1     LAKE  HAMILTON  RESORT  .. 

AR0051     QUALITY  INN  

AR0070    INN  AT  THE  MILL  

AR0032    HOLIDAY  INN  

AR0055  BEST  WESTERN  GOV- 
'ERNORS  INN. 

AR0060    CAPITAL  HOTEL  

AR0034    COMFORT  INN  AIRPORT 

AR0033  COURTYARD  BY  MARRKDTT 
LITTLE  ROCK. 

AR0007    HAMPTON  INN  1-30 

AR0035    HOLIDAY  INN  WEST 

AR0050  LA  QUINTA  INN  #4916— 
OTTER  CREEK. 

Aa0003  LA  QUINTA  INN  FAIR  PARK 
»571. 

AR0C01  LA  QUINTA  INN  WEST  LIT- 
TLE ROCK  #2806. 

AR0005    LITTLE  ROCK  HILTON 

AROOSa    MOTEL  6  #1081  

AR0056    MOTEL  6  #1265 

AR0036  RED  R(X)F  INN  UTTLE 
ROCK. 

AR0037    BEST  WESTERN  REGENCY 

Afl0038    MELBOURNE  MOTEL  INC  .... 

AR0039  MOUNTAIN  HOME  HOLIDAY 
INN. 

AR0052    RAMADA  INN 

AR0061     PARK  INN  INTERNATIONAL 

AR0048    BUDGETEL  INN  »781  

AR0006  HAMPTON  INN  NORTH  UT- 
TLE ROCK. 

AR0002  LA  QUINTA  MOTOR  INN 
NORTH  «S78. 

AR0004     RIVERFRONT  HILTON  INN  .. 

AR0040    BEST  WESTERN  INN  

AR0012  HOUDAY  INN  CONVENTION 
CENTER. 

AR0071     THE  INN  OF  PINEBLUFF 

AR0072     RAVADA  INN  

AR0022  COMFORT  INN  RUSSEU- 
VILLE. 

AROOIO    SHONEVS  INN 

AR0041  HOLIDAY  INN  NORTHWEST 
ARKANSAS. 

AR0049    BUDGETEL  iNN 

AR0045    HOLIDAY  INN  TEXARKANA  . 

Afl0057    MOTEL  6  »1264 

AR0042     DAYS  INN  

AR0023  ECONO  LODGE  W.  MEM- 
PHIS. 

AR0025     EXPRESS  INN ^-.i 

AR0024     HAMPTON  INN  ..„.. 

AR0043  HAMPTON  INN  WEST  MEM- 
PH'S. 

AZ0231     MARir;E  MOTEL 

A20070    STAGECOACH  MOTEL 

AZ0208    ECONO  LODGE  RIVERSIDE 

AZ0194    MOTEL6NO.  1116  

A20053    CLIFF  CASTLE  LODGE  

AZ0I33    HOLIDAY  INN         CASA 

GRANDE. 

AZ0187    MOTEL  6  NO.  1263  

AZ0120  CHANDLER  SUPER  8 
MOTEL. 

AZ0131  SHERATON  SAN  MARCOS 
GOLF  RESORT  &  CONF  CENTER. 

AZ0143    WYNOAHAM  CHANDLER  

AZ0146  HOLIDAY  INN  CHINLE  GAR- 
CIAS  TRADING  POST. 

AZ0109    RODE  INN  MOTEL  

AZ0183  BEST  WESTERN  COTTON- 
WOOD INN.  ' 

AZ0152  COTTONWOOD  QUALITY 
INN. 

AZ0239    MOTEL  6  

AZ0184  BEST  WESTERN  SUNRISE 
INN. 

AZOOlO  BEST  WESTERN  PONY  SOL- 
DIER. 

AZ0025  BEST  WESTERN  WOOD- 
LANDS PLAZA  HOTEL. 

AZ0068    DAYS  INN  FLAGSTAFF 


POBOXO 


PO  BOX  3430 


305  MALVERN  AVE 


2803  ALBERT  PIKE 

125  E.  GRAND  AVE  

3906  GREATHOUSE  SPRINGS 

3006  S.  CARAWAY  

1501  MERRILL  DR  .._ 


Ill  W.  MARKHAM  ST 

3200  BANKHEAD  DR 

10900  FINANCIAL  CENTER  PKWY 


6100  MITCHELL  DR 

201  S.  SHACKLE     FORD 
11701  1-30 


901  FAIR  PARK  BLVD 


200  S.  SHACKEL    FORD 


925  S.  UNIVERSITY 

10524  W.  MARKHAM  ST  

7501  1-30 

7900  SCOTT  HAMILTON  DR 

1-55  &  US  64 

HWY.  a  N .. 

1350  rfWY.  62  SW  .. 


1127  NE  HWY  62 
901  HWY.  67  N  ... 
4311  WARDEN  .... 
500  W.  29TH  ST  .. 


4100  MCCAIN  BLVO 


TWO  RIVERFRONT  PL  _ 

210  N.  BLAKE  ST „! „ 

2  CONVENTION  CENTER  PLAZA 

210  N.  BLAKE  ST 

1919  HWY  71B  

3091  E.  D  ST „ 


3204  E.  RACE  AVE 
1500  S.  48TH  ST  .... 


5102  N.  STATE  LINE  AVE  

5100  STATELINE  

1716  FAYETTEVILLE  ROAD 

100  INGRAM  BLVD 

2315  S.  SERVICE  RD ;....«. .„.. 

3700  SERVICE  RD  LOOP  

1-55  &  1-40  INGRAM  BLVD  _._.. 

2003  SERVICE  RD ,,    \    , 

19S6  N.  2ND  AVE !.„.. 

823  PARK  AVE 

1717  HIGHWAY  95  

1616  HIGHWAY  95  _ .„ 

1-17  &  MIDDLE  VERDE  RD 

777  N.  PINAL  AVE  - ^..... 

4965  N.  SUNLAND  GIN  RD 

7171  W.  CHANDLER  BLVO  ..._... 

1  SAN  MARCOS  PL 

7475  W.  CHANDLER  BLVD 

VIA  RT.  7  

186  S.  CORONADO  BLVD  _.... 

993  S.  MAIN  STREET 

302  W.  HWY.  89A 

Ill  16THST  , 

128  NORTH  MAIN , ,.... 

3030  E.  SANTA  FE  

1175W.  RT.  66  

1000  W.  HWY  68  . 


HOT  SPRINGS  AR  71901-5445 

HCTSPRINGSAR  71913-  

HOT  SPRINGS  AR  71901-  „ 

JOHNSON  AR  72741-  

JONESBORO  AR  72401-  ■ 

LITTLE  ROCK  AR  72211-  


LITTLE  ROCK  AR  72201- 
LITTLE  ROCK  AR  72206- 
LITTLE  ROCK  AR  7221 1- 

UTTLE  ROCK  AR  72209- 
UTTLE  ROCK  AR  72211- 
LITTLE  ROCK  AR  72209- 


LITTLE  ROCK  AR  72204-1754  „.. 
UTTLE  ROCK  AR  72211-  


LITTLE  ROCK  AR  72204- 
UTTLE  ROCK  AR  72205- 
LITTLE  ROCK  AR  72209- 
UTTLE  ROCK  AR  72209- 


MARlON  AR  72364-  „ 

MELBOURNE  AR  72566- _ 

MOUfJTAIN  HOME  AR  72653- 

MOUNTAIN  HOME  AR  72653-  

NEWPORT  AR  72112-  

NORTH  LITTLE  ROCK  AR  72166- 
NORTH  UTTLE  ROCK  AR  72114- 
NORTH  UTTLE  ROCK  AR  72117- 

NORTH  UTTLE  ROCK  AR  72114- 
PINE  BLUFF  AR  71601- 

PINE  BLUFF  AR  71601- 


PINE  BLUFF  AR  71601- 

ROGERS  AR  72764-  „. 

RUSSELLVILLE  AR  72801- 

SEARCY  AR  72143- 

SPRINGDALE  AR  72762-  ... 


TEXARKANA  AR  75502-  ..... 
TEXARKANA  AR  75502-  ._. 
VAN  BUREN  AR  72956-  ..... 
WEST  MEMPHIS  AR  72301- 
WEST  MEMPHIS  AR  72301- 

WEST  MEMPHIS  AR  72301- 
WEST  MEMPHIS  AR  72301- 
WEST  MEMPHIS  AR  72301- 


AJO  AZ  85321-  

ASHFORK  AZ  86320- 

BUUHEAD  CITY  AZ  86442- 
BULLHEAD  CITY  AZ  86442- 
CAMP  VERDE  AZ  86322-  .. 
CASA  GRANDE  AZ  85222-  . 

CASA  GRANDE  AZ  85222-  . 
CHANDLER  AZ  85226-  

CHANDLER  AZ  85224-  

CHANDLER  AZ  85226-  

CHINLE  AZ  86503- 

CLIFTON  AZ  85533- 

COTTONWOOD  AZ  86326- 

COTTONWOOD  AZ  86326- 

DOUGUS  AZ  85607-  • 
EAGAR  AZ  859^5- 

FLAGSTAFF  A^  36004- 

FUGSTAfF  AZ  86001 - 

FLAGSTAFf -A.^  86001 - 


(501)623-6600 

(501)767-5571 
<50 1)624-3321 
(501)443-1800 
(50')935-1625 
(501)224-8051 

(501)374-7474 
(501)490-2010 
(501)227-6000 

(501)562-6667 
(501)223-3000 
(501)455-2300 

(501)664-7000 

(501)244-0900 

(501)664-5020 
(501/225-7366 
(501)568-8888 
(501)562-2694 

(501 ;  739-3278 
(501)368-4355 
(5CV:  425-5101 

(501)425-9191 
(501)523-5351 
(501)758-8888 
(501)771-2090 

(501)945-0308 

(501)371-9000 
(501)534-7222 
(501)535-3111 

(501)534-7222 
(501)636-5850 
(501)967-7500 

(501)268-0654 
(501)751-8300 

(501)773-1000 
(501)774-3521 
(501)474-8001 
(501)735-8600 
(501)732-2830 

(501)732-5688 
(501)732-1102 
(501)732-1102 

(602)387-7626 
(602)637-2551 
(602)768-8060 
(602)763-1002 
(602)567-661 1 
(602)426-3500 

(602)835-3323 
(602)961-3888 

(602)963-6655 

(602>961-J444 
(602»6~4-5000 

(6021865-4536 
(602)634-5575 

;60ri634-4;?07 

(6021364-2457 
lp0rU33-2S40 

(60n3;:6-2388 

(602l773-«888 

(602)774-5221 


61938 


UMI 
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A20173    ECXJNO  LODGE  EAST  

AZ0158    ECONO      LODGE      LUCKY 
LANE. 

A20040    ECONO  LODGE  WEST 

AZ0046    FAIRFIELD    INN    BY    MAR- 
RIOTT FLAGSTAFF. 
AZ0019    HOWARD  JOHNSON  HOTEL 

LITTLE  AMERICA  HOTEL  

MOTEL  6  NO.  1000  

MOTEL  6  NO.  1357  

MOTEL  6  NO.  301   „ 

QUALITY  INN  

QUALITY  SUITES  HOTEL 

RESIDENCE   INN   BY  MAR- 


AZ0063 
AZ0198 
AZ0200 
AZ0199 
AZ0209 
A20144 
AZ0140 

RIOTT. 

AZ0065    INN  AT  NAU  THE  NORTH- 
ERN A2  UNIVERSITY. 
AZ0091     FOREST  UKES  LODGE 

CLOUD  NINE  MOTELS  

GOODYEAR  COMFORT  INN 

MOQUI  LODGE 

QUALITY  INN  GREEN  VAL- 


AZ0036 
AZ0175 

Azoioe 

AZe033 

LEY. 

AZ0048 

INN. 
AZ0148 
AZ0149 
AZ01S3 


BEST  WESTERN  ARIZONIAN 


COMFORT  INN  

ECONO  LODGE 

HOLBBOOK        SUPER 


MOTEL 
AZ0238    MOTEL  6 


AZ0147 
AZ0121 
AZ0246 
AZ0197 
AZ0201 
AZ0176 
AZ0022 
AZ0110 
AZ0032 
HALL. 
AZ0094 


HOLIDAY  INN  KAYENTA  ...... 

KINGMAN  SUPER  8  MOTEL  . 

MOTEL  6  

MOTEL  6  NO.  1114  

MOTEL  6  NO.  1366  

QUALITY  INN  

BLUE  DANUBE  INN  „ 

ISLAND  INN  HOTEL  

PIONEER  HOTEL  &  DANCE 


**"' 

-    t 

f 

poaox'jwjb" 

.... 

.    . 

PO  BOX  5606  

PO  BOX  31489  .... 

■    ' '■ 

PO  BOX  369 

RAMADA  LONDON  BRIDGE 
RESORT. 

AZ0111    SANDS  RESORT  . 

SUNRISE  PARK  RESORT 

ARIZONA  GOLF  RESORT 

COURTYARD  BY  MARRIOTT 


AZ0236 
AZ0078 
AZ0031 
MESA 
AZ0083 
AZ0128 
AZ0135 
AZ0059 
AZ0253 
AZ0190 
AZ0234 


HAMPTON  INN  MESA  .....;... . 

HILTON  PAVILION  ™. 

HOLIDAY  INN  MESA  

LEXINGTON  HOTEL  SUITES 

MOTEL  6  

MOTEL  6  NO.  378  

SELECT     SUITES     SIERRA 
MAORE. 
A20233    SELECT  SUITES  SOUTHERN 

GARDENS. 
AZ0023    SHERATON  MESA  HOTEL  ... 

AZ0003    SUPER  8  MOTEL  MESA  

AZ0247    MOTEL  6  

A20180    BEST  WESTERN   AT   LAKE 
POWELL 

A20210    ECONO  LODGE „. 

A20138    HOLIDAY  INN „ 

\Z0039    INN  AT  LAKE  POWELL  INc" ' 
V20037    EL        RANCHO        PARKER 

MOTEL 
AZ0218    MAJESTIC  MOUNTAIN  INN 
AZ0159    PAYSON  PUEBLO  INN  .  . 
iVZ0073    PAYSON  TRAVELODGE 
A2023S    SWISS  VILLAGE  LODGE 
AZ0014    BEST    WESTERN    AIRPORT 

INN. 
A20160    BEST       WESTERN       BELL 

MOTEL. 
AZ0186    BEST         WESTERN        INN 

SUITES  PHOENIX  SQUAW  PEAK 
AZ0145    COMFORT  INN  NORTH 
A20096    COURTYARD  BY  MARRIOTT 

CAMELBACK. 
AZ0097    COURTYARD  BY  MARRIOTT 

PHOENIX  AIRPORT. 
AZ0098    COURTYARD  BY  MARRIOTT 

PHOENIX  METRO  CENTER. 
A20185    CROWN  STERLING  SUITES 


>M«*{...^».., 


36  II  E.  LOCKETT  RO 


24  0  E.  LICKY  LN 

23  5  S.  BEULAH  BLVD 
20  6  S.  MILTON  RD  ..... 


2210 


25 


1 
H 
111 


HWir. 


26C> 
25SS 
19«) 
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E.  BUTLER  AVE 
5  E.  BUTLER  AVE 


27-  5  S.  WOODLANDS  VILLAGE 

2a  0  E.  LUCKY  LANE 

20  0  E.  BUTLER  

20^  S.  MILTON  RD  

S.  MILTON  RD  „.. 

34^  N.  COUNTRY  CLUB  .... 


SA  t  FRANCISCO  &  MCCREARY  ST 


7;  J 


169  E.  ASH 

N.  DYSART  RD  .... 

64  „.^. 

S.  LA  CANADA ;...... 


25(  )  E.  NAVAJO  BLVD 


E.  NAVAJO  BLVD 

NAVAJO  BLVD  

NAVAJO  BLVD  ....; 


: U 


251 1  NAVAJO  BLVD 

JC1  160  AND  163  

340 1  E.  ANDY  DEVINE  AVE  . 
327 )  E.  ANDY  DEVINE  AVE  . 

424iw.  BEALE  ST  

3351  E.  ANDY  DEVINE  AVE  . 
140  )  E.  ANDY  DEVINE  AVE  . 

217  i  BIRCH  SQUARE  

130  I  W.  MCCULLOCH  BLVD 
271  LAKE  HAVASU  AVE  


147  •  QUEENS  BAY 


204  I  MESQUITE  AVE 

20K«  E.  MCNARY  HWY  273  , 

425  |S.  POWER  RD  „„ 

1221  S.  WESTWOOD  AVE  ... 


156   S.  GILBERT  RD  ... 

101    W.  HOMES  AVE 

160   S.  COUNTRY  CLUB 

1411   S.  COUNTRY  CLUB  DR  „. 
151 1  S.  COUNTRY  CLUB  DR  . 

336  W.  HAMPTQN 

900  |*J.  COUNTRY  CLUB  DRIVE 

960  N.  SOUTHERN  AVE 


200  Kl.  CENTENNIAL  WAY 
673;  E.  MAIN  ST 
141   (V.  MARIPOSA  ROAD 
208  4.  LAKE  POWELL  BLVD 


121 
287 
716 
709 

602 
809 
101 
801 
242! 


LAKE  POWELL 

J.  LAKE  POWEa  BLVD 

1IM  VIEW  DR  ; 

CALIFORNIA  AVE  


7211 


1 

161 
171 


I.  HWY  260  ..„„U..;.., 

:.  HWY.  260 

V.  PHOENIX  ST  

4.  BEELINE  HWY  .... 

5.  24  ST  „ 


N.  BLACK  CANYON  HWY 
E.  NORTHERN  _ 


W.  BELL  RD  

.  CAMELBACK  RD 


2621  E 

2621  S.  47  ST 

9631|N.  BLACK  CANYON 

2630  E.  CAMELBACK  RD 


FLAGSTAFF  AZ  86004- 
FLA6STAFF  AZ  86001- 

FLAGSTAFF  AZ  86001- 
FLAGSTAFF  AZ  86001- 

FLAGSTAFFAZ  86004- 
FLAGSTAFF  AZ  86003- 
FLAGSTAFF  AZ  86001 - 
FLAGSTAFF  AZ  86001- 
FUGSTAFF  AZ  86004- 
FLAGSTAFF  AZ  86001- 
FLAGSTAFFAZ  86001- 
FLAGSTAFF  AZ  86004- 


FLAGTAFFAZ  86011 - 


FOREST  LAKES  AZ  85931-  .:. 

GLOBE  AZ  85502- 

GOODYEAR  AZ  85338-  

GRAND  CANYON  AZ  86023- 
GREEN  VALLEY  AZ  85614-  .. 

HOLBROOK  AZ  86025- 


HOLBROOK  AZ  86025- 
HOLBROOK  AZ  86025- 
HOLBROOK  AZ  86025-  . 


HOLBROOK  AZ  8602S-.„ 
KAYENTA  AZ  86033-  ....„._„..  • 

KINGMAN  AZ  86401- 

KINGMAN  AZ  86401-  „..;._„ 

KINGMAN  AZ  86401- 

KINGMAN  AZ  86401-  

KINGMAN  AZ  86401-  

LAKE  HAVASU  CITY  AZ  86403- 
LAKE  HAVASU  QTY  AZ  8640»- 


LAKE  HAVASU  CITY  AZ  86405- 

LAKE  HAVASU  CITY  AZ  86403- 

LAKE  HAVASU  CITY  AZ  86403- 

MCNARY  AZ  85930-  

MESA  AZ  85206- 

MESA  AZ  85210- 


MESA  AZ  85204- 
MESA  >^  85210-  , 
MESA  AZ  85210-  . 
MESA  AZ  85210-  . 
MESA  AZ  85202-  . 
MESA  AZ  85210-  . 
MESA  AZ  86210-  . 

MESA  AZ  85210-  . 


MESA  AZ  85250- 

MESA  AZ  85205- 

NOGALES  AZ  85621- 
PAGE  AZ  8604O-  


PAGE  AZ  86040-  

PAGE  AZ  86040-  

PAGE  AZ  8604O-  

PARKER  AZ  85344-  . 

PAYSON  AZ  85541-  . 
PAYSON  AZ  85541-  . 
PAYSON  AZ  85541-  . 
PAYSON  AZ  85547-  . 
PHOENIX  AZ  85034- 

PHQENIX  AZ  85023- 

PHOENIX  AZ  85020- 

PHOENIX  AZ  85023- 
PHOENIX  AZ  85016- 

PHOENIX  AZ  85034-  . 

PHOENIX  AZ  85021-  . 

PHOENIX  AZ  85016-  . 


(602)527-r1477 
(60?)774-7701 

(605)774-2225 
(602)773-1300 

(602)779-6944 
(605)779-2741 
(6(^)779-3757 
(602)779-6184 
(602)774-1801 
(602)774-8771 
(602)774-4333 
(602)526-5555 

(602)523-1616 

(602)535-4727 
(602)425-6741 
(602)932-9191 
(602)638-2424 
(602)625-2250 

(602)524-2611 

(602)524-6131 
(602)542-1448 
(602)524-2871 

(602)524-6101 
(602)697-322,- 
(602)757-4808 
(602)757-7121 
(602)753-9222 
(602)757-7151 
(602)753-4747 
(602)855-5566 
(602)680-0606 
(602)855-1111 

(602)855-0888 

(800)521-0360 
(602)735-7676 
(602)832-3202 
(602)461-3000 

(602)926-3600 
(602)833-5555 
(602)964-7000 
(602)964-2697 
(602)834-0066 
(602)844-8899 
(602)962-7940 

(602)962-8343 

(602)898-8300 
(602)981-618- 
(602)281-2951 
(602)645-2578 

(602)645-2488 
(602)645-8851 
(602)645-2466 
(602)669-2231 

(602)474-0185 
(602)474-5241 
(602)474-4526 
(602)474-3241 
(602)273-7251 

(602)993-8300 

(602)997-6285 

(602)866-2089 
(602)955-5200 

(602)966-4300 

(602)944-7373 

(602)955-3992 
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AZ0030  FAIRFIELD  INN  BY  MAR- 
RIOTT PHOENIX  WEST. 

AZOOia    FOUNTAIN  SUITES  HOTEL  .. 

AZ0215    GRACE  INN  AT 

AHWATUKEE. 

AZ0084    HAMPTON  INN  „ 

AZ0101    HAMPTON  INN  

AZ0115    HOUOAY  INN 

AZ0102  HOUDAY  INN  AIRPORT 
EAST. 

AZ0066  HOLIDAY  INN  CORPORATE 
CENTER. 

AZ0057  HOUOAY  INN  CROWN 
PLAZA. 

AZ0082  HOLIDAY  INN  NORTH 
CENTRAL 

AZ0156    HOLIDAY  INN  WEST 

AZ0004    HOTEL  WESTCOURT 

AZ004S    HYATT  REGENCY  PHOENIX 

AZ0169    LA  QUINTA  INN  «480e  

AZ00S2    LA  QUINTA  INN  #704  

AZ0021  LOS  OLIVOS  EXECUTIVE 
HOTEL 

AZ0242    MOTEL  6  

AZ0243    MOTEL  6  .... ..._.. 

AZ0249    MOTEL  6  

AZ02S2    MOTEL  6  

AZ0191    MOTEL  6  NO.  344  

/^0189    MOTEL  6  NO.  696  

AZ0129    PHOENIX  AIRPORT  HILTON 

AZ0008    PHOENIX  HILTON  SUITES  ... 

AZ0203    PHOENIX  KNIGHTS  COURT 

AZ0163  POINT  HILTON  RESORT  AT 
SQUAW  PEAK 

AZ017I  POINT  HILTON  RESORT  ON 
SOUTH  MOUNTAIN. 

AZ0172  POINT  HILTON  TAPATIO 
CUFF& 

AZ0060  QUAUTY  HOTEL  CENTRAL 
PHOENIX. 

AZ01I2    RAOISSON  HOTEL  AIRPORT 

AZ0157    RESIDENCE  INN  

AZ0119  RITZ  CARLTON  PHOENIX 
HOTEL 

AZ0118    ROYAL  SUITES  „ 

AZ0042    SAN  CARLOS  HOTEL  ... 

AZ0232  SELECT  SUITES  AIRPORT 
CENTER. 

AZ0206    SUPER  8  MOTEL 

AZ0220  THE  SHERATON  CRESCENT 
HOTEL 

AZ0075    TRAVELERS  INN 

AZ0076    TRAVELERS  INN  

AZ0061    WOOULEY  SUITES  HOTEL  ... 

AZ0087  WYNOHAM  GARDEN  HOTEL 
PHOENIX  AIRPORT. 

AZ014t  WYNOHAM  NORTH  PHOE- 
NIX. 

AZ021 1    ECONO  L(X>GE  PINETOP  .... 

AZ0047    COLONY  INN  

AZ0080    COMFORT  INN  

AZ022S    HASSAYAMPA  INN 

AZ0062    HOTEL  VENDOME  

AZ0245    MOTEL  6  

AZ0007  SHERATON  PRESCOTT  RE- 
SORT a  CONFERENCE  CENTER. 

AZ0161  DAYS  INN  PRESCOTT  VAL- 
LEY. 

AZ0177    COMFORT  INN  

AZ0026  BEST  WESTERN  PAPAGO 
INN  &  RESORT 

AZ0114  BEST  WESTERN  THUNDER- 
BIRD  SUITES. 

AZOtOO  COURTYARD  BY  MARRIOTT 
SCOTTSOALE  MAYO  CLINIC. 

AZ0020    DAYS  INN  SCOTTSOALE  

AZ0222    EMBASSY  SUITES  HOTEL  ... 

AZ0038  FAIRFIELD  INN  BY  MAR- 
RIOTT SCOTTSOALE. 

AZ0017  HOLIDAY  INN  HOTEL  AT 
SCOTTSOALE  MALL 

AZ0069    HOLIDAY  INN  SCOTTSOALE 

AZ0230  HOLIDAY  INN  SUNSPREE 
RESORT. 


«-- 


1241  N.  S3  AVE 

2577  W.  GREENWAY  RO 
10831  S.  51ST  STREET  „ 


4234  S.  48  ST  

aiOl  N.  BLACK  CANYON  HWY 

1500  N.  51  AVE 

4300  E.  WASHINGTON 


2532  W.  PEORIA  AVE 


111  N.  CENTRAL  AVE „ 

4321  N.  CENTRAL  AVE 


1500  N.  51  ST  AVE „ 

10220  N.  METRO  PWWY.  E 

122  N.  SECOND  ST 

2S10  W.  GREENWAY  ROAD 

2725  N.  BLACK  CANYON  HWY 
202  E.  MCOOWEU  RO 


2323  W.  VAN  BUREN  ST 

214  S.  24TH  ST 

5315  E.  VAN  BUREN 

2735  W.  SWEETWATER _. 

2330  W.SEa  RD 

1530N.52NDOR 

2435  S.  47TH  ST „. 

10  E.  THOMAS  RO  

5050  N.  BLACK  CANYON  HWY 
7677  NORTH  16TH  STREET 


7777  SOUTH  POINTE  PARKWAY 

11111  NORTH  7TH  STREET 

3600  N.  SECOND  AVE 

3333  E.  UNIVERSITY  OR  

8242  N.  BLACK  CANYON  FRWY  .. 
2401  E.  CAMELBACK  RO 

10421  N.  33  AVE 

202  N.  CENTRAL  AVE 

4221  E.  MCDOWELL  ROAD 

1105  E.  SHELDON  ST 

2620  W.  OUNUAP  AVE 

8130  N.  BLACK  CANYON  HWY  .... 

5102  W.  LATHAM  ST 

321 1  E.  PINCHOT  AVE . 

427  N.  44TH  ST  


2641  W.  UNION  HILLS  OR  

458  WHITE  MOUNTAIN  BLVO 

1225  E.  GURLEY  ST  ...„ 

1290  VWITE  SPAR  RO 

122  E.  GURLEY  ST „_. 

230  s.  coRTEz  ST  „ ::. 

Ill  E.  SHELDON  ST 

1500  HWY.  69  


7875  E.  HWY  69  . 


1578  W.  THATCHER 

7017  E.  MCDOWELL  RO 


7515  E.  BUTHERUS  .. 
13444  E.  SHEA  BLVO 


4710  N.  SCOTTSOALE  RD 

5001  N.  SCOTTSOALE  ROAD 
13440  N.  SCOTTSOALE  RO  .... 


7353  E.  INDIAN  SCHOOL  RD 

5101  N.  SCOTTSOALE  RD 

7801  E.  INDIAN  BEND  ROAD 


PHOENIX  AZ  8504^ 

PHOENIX  AZ  8S02»- 
PHOENIX  AZ  85044- 

PHOENIX  AZ  8S04O- 
PIOENIX  AZ  85021-  . 
PHOENIX  AZ  85043-  , 
PHOENIX  AZ  85034-  . 

PHOENIX  AZ  8S029- 


PHOENIX  AZ  85004- 

PHOENIX  AZ  85012- 


PHOENIX 
PHOENIX 
PHOENIX 
PHOENIX 
PHOENIX 
PHOENIX 

PHOENIX 
PHOENIX 
PHOENIX 
PHOENIX 
PHOENIX 
PHOENIX 
PHOENIX 
PHOENIX 
PHOENIX 
PHOENIX 


AZ  85043- 
AZ  85051- 
AZ  85004- 
AZ  85023- 

Azesoo»- 

AZ  85004- 

AZ  85006- 

AZ  85034- 
AZ  85008- 

AZ  85029- 

AZ  85023-  

AZ  85043-  

AZ  85034-6410 
AZ  85012- 
AZaS017- 
AZ  85020- 


PHOENIX  AZ  85044^ 
PHOENIX  AZ  85020- 
PHOENtXAZ850l3- 


PHOENIX  AZ  85034- 
PHOENIX  AZ  85051- 
PH(DENIX  AZ  85016- 

PHOENtX  AZ  85051- 
PHOENIX  AZ  85004- 

PHOENix  AZ  asooa- 

PHOENIX  AZ  86301- 
PHOENIX  AZ  85021- 


PHOENIX  AZ  85051-  , 
PHOENIX  AZ  85043-  . 
PHOENIX  AZ  85018- , 
PHOENIX  AZ  85008-  . 


PHOENIX  AZ  85027- 


PINETOP  AZ  85935-  .... 
PRESCOTT  AZ  86301- 
PRESCOTT  AZ  86303- 
PRESCOTT  AZ  86301- 
PRESCOTT  AZ  86303- 
PRESCOTT  AZ  86301- 
PRESCOTT  AZ  86301- 


PRESCOTT  VAaEY  AZ  86314- 

SAFFORD  AZ  85546- 

SCOTTSOALE  AZ  85257- 


SCOTTSOALE  AZ  85250-  .. 
SCX)TTSDALE  AZ  85259-  ... 


SCOTTSOALE  A2  85251- 

SCOTTSOALE  AZ  65250-  

SCOTTSOALE  AZ  85254-  


SCOTTSOALE  AZ  85251-  ... 

SCOTTSOALE  AZ  85253-  ... 
SCOTTSOALE  AZ  85250-  ._, 


(602)26»-1919 

(602>37S-1777 
(602)893-3000 

(602)438-8688 
(602)864-«233 
(602)484-9009 
(602)273-7778 

(602)943-2341 

(602)257-1525 

(602)277-6671 

(602)484-9009 
(602/997-5900 
(602)252-1234 
(602)995-0800 
(602)258-6271 
(602)258-6911 

(602)267-7511 
(602)244-1155 
(602)267-8555 
(602)942-6030 
(602>993-2353 
(602)272-0220 
(602)894-1600 
(602)222-1111 
(602)242-8011 
(602)997-2626 

(602)438-9000 

(602)866-7500 

(602)248-0222 

(6021437-8400 
(602)864-1900 
(602)468-0700 

(602)942-1000 
(602)253-4121 
(602)267-7917 

(602)776-1282 
(602)943-8200 

(602)995-8451 
(602)233-1988 
(602)957-1350 
(602)220-4400 

(602)978-2222 

(602)367-3634 
(602)445-7057 
(602)778-5770 
(602)778-9434 
(602)776-0900 
(602)776-0160 
(502)776-1666 

(602)772-8600 

(602)428-5851 
(602)947-7335 

(602)951-4000 

(602)860-4000 

(602)947-541 1 
(602)94^1414 
(602)483-0042 

(602)994-9203 

(602)945-4392 
(802)991-2400 


UMI 


61940 
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A20092    HOSPfTALmr     SUITE     RE- 
SORT SCCTTSOALE. 
AZ0182    HOWAflO  JOH»«JSON 

SCOTTSDALE. 
A20123    HYATT  REGENCY  SCOTTS- 
DALE. 
A20106    MARRIOTT  SUITES 

SCOTTSOALE. 
A20103    MARRIOTTS     CAMELBACK 

MN 
AZ01M    MARRIOTrS        MOUNTAIN 
SHADOW  RESORT. 

AZ0248    MOTEL  6 

AZOOOe    ORANGE  TREE  GOLF  RE- 
SORT 
A20170    RAMADA     HOTEL     VAUEY 

HO. 
.AZ0164    RED  UCHS  LAPOSAOA  RE- 
SORT HOTEL. 
AZOOae    REGAL  MCCORMICK 

RANCH. 

AZ0015    REGISTRY  RESORT 

AZ0136    RESIDENCE   INN  BY  MAR- 
RIOTT SCOTTSDALE. 
A2Q224    RESORT        SUITES        OF 

SCOTTSDALE. 
A20079    ROOEWAY  MN  OF  SCOTTS- 
OALE. 

AZOOOS'  SAFARI  RESORT 

AZ0066    SCOTTSDALE    HILTON   RE- 
SORT AND  SPA. 
AZ0043    SCOTTSOALE  mN  AT  ELOO- 
RAOO  PARK. 

Azooesa  scottsoale  plaza  re- 
sort. 

az0001  sunburst  hotel  a  con- 
ference center 

az0142  wynoham  paradise  val- 


4#8  N.  SCOTTSDALE  RO 

01  NORTH  SCOTTSOALE  ROAD 

2^00  E.  DOUBLETREET 

E.  THIRD  AVE 


725 

SOS 

5(41 

6)48 
KSOl 


61  50  MAIN  STREET 


4!  19 

701 

71  ri 
MW 

7a  r7 
7110 


LEY 
AZIB17 

Azoezi 

AZ0107 
AZOggg 
AZ0e27 


JUNIPINC  RESORT 

L-AUBERGE  ti£  SEDONA  ._.. 
LOS  ABRIQAD06  RESORT  .. 

POCO  DIABLO  RESORT  . 

THE        ORCHARDS         AT 
L-AUBERGE. 

AZ0Z4O    MOTEL  S „ 

RAMADA  INN  SIERRA  VISTA 

SIERRA  SUITES  

SUN  CANYON  INN  

SUPER  «  MOTEL  . „.. 

THUNDER  MOUNTAIN  INN  .. 

VILLAGE  INN  MOTEL 

WESTERN  MOTEL  . 

WtNOMILL  INN  AT  SUN  CITY 


AZ0036 
AZ012S 
AZOggg 
AZ0eO7 

Azooee 
Azooeo 

AZ0077 
AZ0074 
WEST 
AZ0117 


4rtl  N.  SCOTTSDALE  RO 
63M  N.  SCOTTSDALE  RO 

77|7  E  MCOOWEU  RO 

72#0N.  SCOTTSOALE  RO 

49|5N.  SCOTTSOALE  RO. 

5<#1  N.  SCOTTSOALE  RO  . 

834l  N.  HWY  89A 


30 
161 
17!  2 


yy 


BY 


COUNTRY       SUITES 
CARLSON. 

AZ0214    ECONO  LODGE 

AZ006S    EMBASSY    SUITES    HOTEL 
TEMPE. 

AZ0165    FIESTA  INN 

AZ0027    INNSUITES   TEMPE    PHOE- 
NIX AIRPORT. 

AZ0049    LA  OOINTA  MOTOR  INN 

AZ0196    MOTEL  6  NO.  1193  .... 

AZ0006    QUALITY  INN  a  SUITES 

AZ0089    RADISON   TEMPE   ViSSlON 
PALMS. 

A20002    RESJDENCE    INN   BY   MAR- 
RIOTT. 

AZ0150    ROOEWAY     ttM     PHOENIX 

AIRPORT  EAST  TEMPE. 
A20126    TEMPE  MOTEL     . 

THE  BUTTES  

ECONO    lOOGE    PHOENIX 


16it 


leo 

21(  I 
44(  ) 

21(  I 
16! 


AZ00£4 
A20212 
WEST 
A20219 
AZ0095 
AZ0228 
Ai0205 


QUALITY  INNTUBA  CITY 

TUBA  MOTEL _. 

AZTEC  INN „ 

BEST    WESTERN    INN    AT 
THE  AIRPORT. 
A20216    CANDLELIGHT  SUITES  ... 
A20130    CLAIBION   HOTEL   TUCSON 
AIBP03T. 


172  1 

163 

60 

507 

165 


2oa 

1621 


E.  LINCOLN  OR 
E.UNCOLNDR 


E.  CAMELBACK  RO , 
N.  56  ST 


E.  UNGOLN  DRIVE 

N.  SCOTTSOALE  RO  _- 

N.  SCOTTSOALE  RO  _ 
N.  SCOTTSOALE  nJ .»_ 

'  E.  PRINCESS  BLVO  -.„ 

)  E.  HUBBEU 


SCOTTSDALE  AZ  85257- 

SCOTTSOALE  AZ  85253- 

SCOTTSOALE  AZ  85268- 

SCOTTSDALE  AZ  85251-  , 

SCOTTSOALE  AZ  86253-  . 

SCOTTSOALE  AZ  85253- 

SCOTTSDALE  AZ  85251-  _, 
SCOTTSOALE  AZ  85254-  ... 

SCOTTSDALE  AZ  85251-  ... 

SCOTTSDALE  AZ  85253-  „ 

SCOTTSOALE  AZ  85253-  _ 


L'AUBERGE  LANE 

PORTAL  LANE 

S.  HWY  179 

L'AUBERGE  LANE 


18«  1  E.  FRY  BLVO  ; 

20*  7  S.  STATE  HWY.  82 

391  E.  FRY  BLVO  

26(  GARDEN  AVE  N 
lO^FABAVE  


S.  HWY.  92  ..„. 

FRY  BLVO 

V.  FRY  BLVO 


244) 

43 

12^ 


W.  BELL  RO 

W.  ELUOT  RO  


E.  APACHE  BLVO 

S.  RURAL  RO 


SCOTTSOALE  AZ  65253- 
SCOTTSDALE  AZ  85253- 

SCOTTSOALE  AZ  85255- 

SCOTTSOALE  AZ  85251-  . 

SCOTTSOALE  AZ  85253-  . 
SCOTTSOALE  AZ  86250- 

SCOTTSOALE  AZ  8S2SZ- 

SCOTTSDALE  AZ  85253- 

SCOTTSOALE  AZ  85251-  . 

SCOTTSOALE  AZ  85250-  . 

SEDONA  AZ  86336- 

SEDONA  AZ  86336- 

SEDONA  AZ  86336- 

SEDONA  AZ  86336- 

SEDONA  AZ  86336- 


SIERRA  VISTA  AZ  8S63&-  ... 
SIERRA  VISTA  AZ  8663fr- 
SIERRA  VISTA  AZ  85635- 
SIERRA  VISTA  AZ  85636- 


SIERRA  VISTA  AZ  86636- 

SIERRA  VISTA  AZ8563S- 

SIERRA  VISTA  AZ  85635- 

SIERRA  VISTA  AZ  85635- 

SURPRISE  AZ  85374- 


S.  PRIEST  DRIVE  ._ 
W.  BASELINE 


911IS.48ST  „ 

S.  PRIEST  OR 

N  SCOTTSDALE  RO 
FIFTH  ST  „„ 


S.  PRIEST  OR 
S.  52NO  ST  „.. 


974|E.  APACHE  BLVO 

WESTCOURT  WAV  I 

N.  64THDR  


TEMPE  AZ  85282- 

TEMPE  AZ  85281-  . 
TEMPE  AZ  85282- 


TEMPE  AZ  85P82- 

TEMPE  AZ  85283- 


TEMPE  AZ  35281- 

TEMPE  AZ  85281- 

TEMPE  AZ  35281-  . 
TEMPE  AZ  85281- 

TEMPE  AZ  86282- 


TEMPE  AZ  85281- 


MA*  STREET  AND  MOENAVE  RO 
NW  CORNER  MA!N  &  MOEN  AVE 

102  VLVERNON  ..„ 

706^  S.  TUCSON  BOULEVARD™!!!! 

144d  S.  CRAYCROFT 

6801 S.  TUCSON  BLVO  .7" 


TEMPE  AZ  85281- 

TEMPE  AZ  85282- 

TOLLESON  AZ  85353- 

TUBA  CITY  AZ  86045- 
TUBA  CITY  AZ  8604.'>- 
TUCSONAZ  85/11-. 
TUCSON  AZ  85706- 

TUCSON  AZ  85711- 

TUCSON  «  85706- 


(602)949-5115 

<802)945-4392 

(602)991-3388 

(602)945-5155 

(602)948-1700 

(602)948-7111 

(602)946-2280 
(602)948-6100 

(602)945-6321 

(602)952-0420 

(602)948-5050 

(602)991-3800 
(602)948-8666 

(602)585-1234 

(602)946-3456 

(602)946-0721 
(602)94»-77S0 

(602)941-1202 

(602)948-5000 

(602)946-7666 

(602)947-6400 

(602)282-3375 
(602)282-1661 
(602)282-1777 
(602)282-7333 
(602)282-1661 

(6Qe)45»-6035 
(602)459-6600 
(602)464-4221 
(602)459-0610 
(602)459-6380 
(602)458-7900 
(602)458-4316 
(602)458-4303 
(602)583-0133 

(602)345-8585 

(602}96&-5832 
(602)887-7444 

(602)967-1441 
(602)897-7900 

(602)967-4465 
(602)9t>8-M01 
<602)947-371 1 
(602)894-1400 

(602)756-2122 

(602)967-3000 

(602)894-0909 
(602)22&-9000 
(602)936-4667 

(800)644-8383 
(602)283-4546 
(602)796-0330 
(602)746-0271 

(602)747-1440 
(602)746-3332 
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AZ0099    COURTYARD  BY  MARRIOTT 
TUCSON  AIRPORT. 

AZ0122    DAYS  INN  TUCSON  

AZ0067    DOUBLETREE  HOTEL  TUC- 
SON. 

AZ0088    EMBASSY  SUITES  _.... 

AZ0167    FLAMINGO  SUN  HOTEL 

AZ0064    HAMPTON     INN     TUCSON 
AIRPORT. 

AZ0162    HOLIDAY  INN  CITY  CENTER 

AZ0155    HOLIDAY  INN  PALO  VERDE 

AZ001 1     HOWARD  JOHNSON  LOOGE 

AZ0050    LA     QUINTA     MOTOR     INN 
*4699. 

AZ0051     LA    QUINTA    MOTOR    INN 
»703. 

AZ0113    LOEWS  VENTANA  CA'rjYON 
RESORT. 

AZQ241    MOTEL  6  

AZ0244    MOTEL  6  

AZ0250    MOTEL  6  ™.. .... ...... 

AZ0251     MOTEL  6  

AZ0195    MOTEL  6  NO 

AZ0192    MOTEL  6  NO.  050  

AZ0016    NORTH  CAMPBEa  SUITES 
HOTEL. 

AZ0229    PARK      INN      CLUB      AND 
BREAKFAST  (SANTA  RITA). 

AZa093    PARK  INN  INTERNATIONAL 
AiRPORT. 

AZ0041     PLAZA     HOTEL     A     CON- 
FERENCE CENTER. 

A20154    QUALITY    INN    UNIVERSITY 
AND  CONFERENCE  CENTER. 

AZ0055    RADISSON    SUITE    HOTEL 
TUCSON. 

AZ0054    RAMADA  INN  FOOTHILLS  .... 

AZ0012    RAMADA  PALO  VERDE  

AZ0139    RESIDENCE    INN    BY   MAR- 
RIOTT TUCSON. 

AZ0137    RODPJVAY  INN  NORTH  

A20013    SHERATON      TUCSON      EL 
CONQUISTADOR  RESORT. 

AZ0168    SUN  HOTEL  „ 

AZ0071     TANQUE  VERDE  INN  

AZ0134    TUCSON      EAST      HILTON 
TOWERS. 

AZC034    TUCSON  NATIONAL  GOLF  & 
CONFERENCE  RESORT. 

AZ0081     WESTIN  LA  PALOMA  

AZ0223    WINDMILL  INN  AT  ST.  PHIL- 
IP'S PLAZA. 

AZ0127    AMERICINN  MOTEL  

A20124    BEST    WESTERN    RANCHO 
GRANDE. 

AZ0237    MOTEL  6  

AZ0t78    WILLCCX  ECONO  LOOGE  ... 

AZ0^32    HOLIDAY  iNN  EXPP ESS  

AZ0:31     BEST     WESTERN     ADCSE 
INN. 

AZa213    COMFCaTINN  „.. 

AZ01 79    ECONO  LOOGE 

A-!0;93    MOTEL  5  NO.  022  

AZ0072    BEST  WESTERN  INNSUITES 
YUMA. 

AZt)l06    CHILTON    INN    AND    CON- 
FERENCE CENTER. 

A.:0151     HOLIDAY  INN  EXPRESS  

A20188    MOTEL  6  W.  1031   „. 

A202C2    MOTEL  6  NO.  383  

AZ0C44    PARK  INN  SUITES  HOTEL  ... 

AZ0166    SHILO  INN— YUMA 

CA0712    RAMADA   HOTEL   AGOURA 
HILLS. 

CAC776    MARINA  VILLAGE  INN 

CA0323    BEST    WESTERN    ALHAM- 
BRA  INN. 

CA0930    QUALITY  INN  ALHAMBRA  .... 

CA0315    ANAHEIM     DESERT     PALM 
iNN  AND  SUITES. 

CA0424    ANAHEIM  HARBOR  INN  

CA0116    ANAHEIM   HILTON   &   TOW- 
ERS. 

CA0005    ANAHEIM     INTERNATIONAL 
INN. 


2505  E.  EXECUTIVE  BLVO 

3700  E.  IRVINQTON  RO 

445  S.  ALVERNON  


7051  S.  TUCSON  BLVO 

1300  N.  STONE 

8971  S.  TUCSON  BLVO 


181  W.  BROADWAY  ROAD  ... 
4550  S.  PALO  VERDE  BLVD 

750  W.  22  ST  

3404  E.  BROADWAY 


655  N.  FRWY 


7000  N.  RESORT  OR 


t03t  E.  BENSON  HWY  .-.. 

755  E.  BENSON  HWY 

1222  S.  FREEWAY  ^ 

4630  W.  INA  RD  „ 

4950  S.  CUTLET  CENTER  OR 

960  S.  FREEWAY  „ 

2925  N.  CAMPBEa  AVE  ....._. 


88  E.  BROADWAY 


2303  E.  VALENCIA  RD 


1900  E.  SPEEDWAY  BLVD 


1601  N.  ORACLE  RD 


6555  E.  SPEEDWAY  BLVD 


6944  E.  TANQUE  VERDE  RD 

5251  S.  JULIAN  OR  

$477  E.  SPEEDWAY  BLVS  .... 


1365  W.  GRANT  RD  

10.000  N.  ORACLE  RD  .... 

401  W.  LAVERY  LANE  

7007  E.  TANQUE  VERDE 
7600  E.  BROADWAY  


2727  W.  CLUB  OR 


3800  E.  SUNRISE  

4250  N.  CAMPBELL  AVE 


850  E.  WICKENBU3G  WAY  . 
293  E.  WICKENBURG  WAY  . 

912  N.  BISBEE  

724  N.  BISBEE  AVE 

331  W.  BILL  WILLIAMS  AVE 
1701  N.  PARK  DRIVE  


520  W.  DESMOND  ST  .„... 

1706  N.  PARK  DR „.. 

11133  GRAND  AVE  ., 

1450  CASTLE  DOME  AVE 


300  E.  32ND  ST 


3181  S.  4TH  AVE  „ 

1445  E.  16TH  ST 

1640  S.  ARIZONA 

2600  S.  4TH  AVE  

1550  S.  CASTLE  DOME  RO 
30100  AGOURA  RD 


3  PAOFIC  MARINA 

2451  W.  MAIN  ST  

2221  W.  COMMONWEALTH  AVE 
631  W.  KATELLA  AVE 

2171  S.  HARBOR  BLVD  „„ 

777  CONVENTION  WAY  

2060  S.  HARBOR  BLVD  


TUCSON  AZ  85706-  . 

TUCSON  AZ  8571 4- 
TUCSONAZ85711-, 

TUCSON  AZ  85706- 
TUCSON  AZ  85706- 
TUCSON  AZ  85706-  . 


TUCSON  AZ  35701- 

TUCSON  AZ  85714- 

TUCSON  AZ  85713-  „ ».. 

TUCSON  AZ  85710- 


TUCSON  AZ  85745- 
TUCSONAZ85715- 


TUCSON  AZ  85713- 

TUCSON  AZ  8571 3-. ....... 

TUCSON  AZ  85713- 

TUCSON  AZ  35741- 

TUCSON  AZ  35706- 

TUCSON  AZ  85746- 

TUCSON  AZ  85719- 


TUCSON  AZ  85701- 

TUCSON  AZ  85706- 

TUCSON  AZ  85719- 

TUCSON  AZ  85706- 

TUCSON  AZ  35710- 

TUCSON  AZ  85715- 

TUCSON  AZ  85706- 

TUCSON  AZ  85710-4.*^ 

TUCSON  AZ  85745- 

TUCSON  AZ  35737-7696  . 


TUCSON  AZ  85704-  . 
TUCSON  AZ  85715-  , 
TUCSON  AZ  85710-  . 


TUCSON  AZ  85741 - 

TUCSON  AZ  85718- . 
TUCSON  AZ  857 18- 


WICKENBURG  AZ  85358- 
WICKENBURG  AZ  85358- 


WILLCCX  AZ  85643-  . 
WILLCOX  AZ  85643-  . 
WILLIAMS  AZ  86046-  , 
WINSLCW  AZ  86047- 


WINSLOW  AZ  86047-  

WiNSLO.V  AZ  36047-  _ 

VOUNGTGWN-SUN  CITY  AZ  85363-  . 
YUMA  AZ  35365- „.... 


YUMA  AZ  35364-  . 


YUMA  AZ  e3364- _ 

YUMA  AZ  35365- 

YUMA  AZ  35364- 

YUMA  AZ  35364- 

YUMA  AZ  35365- 

AC3CXJRA  hiLLS  CA  91301-  .... 

ALAMEDA  CA  94501-  

ALHAf.'BRA  CA  91801-  .„ 

ALHAMBRA  CA  91803-   .. 
ANAHE  M  CA  a;302- 

ANAHEIM  CA  9JSkV- 
ANAHE.M  CA  S-'SlV: 

AN*WEA«C"4?.'!kV 


(602)573-0000 

(602)571-1400 
(602)881-4200 

(602)573-0700 
(602)770-1910 
(602)889-5739 

(602)624-871 1 
(602)746-1161 
(602 1524-4455 
(602)747-1414 

(602)622-6491 

(602)299-2020 

(602)628-1264 
(602)622-4614 
(602)624-2516 
(602)744-9300 
(602)746-0030 
(602)628-1339 
(602/323-7378 

(602)622-4000 

(602)294-2500 

(602)327-7341 

(602)623-6666 

(602)721-7100 

(602)886-9593 
(602)294-5250 
(602)721-0991 

(602)522-7791 
(602)544-5000 

(602)742-2689 
(602)298-2300 

(602/721-5600 

(602)297-2271 

(602)742-6000 
.  (602)577-0007 

(602)684-5461 
(602)634-5445 

(602)384-2201 
(602)384-4222 
(602)635-9000 
(602)239-4633 

(602)239-9531 
(602)289-4687 
(602)977-1318 
(602)783-8341 

(602)344-1050 

(602)344-1420 
(602)732-9521 
(502)732-6561 
(602)725-4830 
(602)641-6565 
(8181:07-1220 

(510>5J3-945J 
(818C84-552: 

iS'S^oOO-OOO} 
»''4>?-1?-M.V> 

riJii-JO-StOO 

t7i4>-»>-»i:» 

(.■•t4»9ri-9393 


UMI 
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CA0559    ANAHEIM  MARRIOTT 

HOTEL 

CA0727    AMAHEIM  PLAZA  HOTEL  

CA0613    ANAHEIM  STADIUM 

TRAVELOOGE. 
CA0520    BEST     WESTERN     COUR- 
TESY INN. 
CA0838    BEST  WESTERN  CRYSTAL 

SUITE  HOTEL 
CA1 1 46    BEST  WESTERN  STARDUST 
CA1160    BEST  WESTERN  STOV ALL'S 
PAVILIONS. 

CA0396    CANDY  CANE  INN 

CA1293    COMFORT  INN 

CA1106    COMFORT  INN  MAINGATE  .. 

CA1292    COMFORT  SUITES  

CA0515    CROWN  STERLING  SUITES 

CA0543    CRYSTAL  SUITES „ 

CA1148    CRYSTAL  SUITES  HOTEL  ... 

CA1051     DAYS  INN  MAINGATE  

CA0419    DISNEYLAND  HOTEL  

CA0629    ECONO  LODGE  WEST 

CA1105    ECONOLODGE  MAINGATE  .. 
CA1104    FRIENDSHIP  INN  SUNRISE 
MOTEL. 

CA0129    GRAND  HOTEL  

CA0506    HAMPTON  INN  ANAHEIM  .... 
CA1008    HOLIDAY      INN      ANAHEIM 

CENTER. 
CA0965    HOLIDAY      INN      EXPRESS 

ANAHEIM. 
CA0206    HOLIDAY     INN     MAINGATE 

ANAHEIM. 
CA0265    HYATT       REGENCY       ALI- 
CANTE ANAHEIM. 
CA1084    INN  AT  THE  PARK  HOTEL  ... 
JOLLY  ROGER  INN  HOTEL  . 

MOTEL  6 

PEACOCK  SUITES  HOTEL  .. 

PENNY  SLEEPER  INN 

OUALITY  HOTEL  MAINGATE 
QUALITY      INN      ANAHEIM 


CA0239 
CA1405 
CA1149 
CA0536 

CAogaz 

CA0911 
WEST 
CA0914    OUALITY  -         inn 

BROOKHURST. 
C:A0423    RAFFLES  INN  &  SUITES  .. 

RAMADA  LTD  

RAMADA      MAINGATE-ANA- 


CA1050 

CA1043 
HEIM. 

CA0976    RESIDENCE   INN  BY  MAR- 
RIOTT ANAHEIM. 

CA0455    SCOTTISH  INN 

CA0127    SHERATON  ANAHEIM 

HOTEL 

CA0322    STAR  MOTEL  

CA1437    TRAVE  LODGE-ANAHEIM 
HILLS. 

CA0456    TRAVELODGE        ANAHEiM 
BEACH  BLVD. 

CA0957    BEST   WESTERN    KNIGHTS 


INN. 
CA07ao 
CA0362 

INN 
CA0460 
CA0305 
CA0SC4 
CA1349 
CA1093 
CA0880 
CA0888 
CA0985 
CA0804 


ANGELS  INN  MOTEL  . 

BEST  WESTERN  HERITAGE 


RAMADA  INN 

EMBASSY  SUITES 

HAMPTON  INN  ARCADIA  .... 

MOTEL  6 

RESIDENCE  INN  PASADENA 
ARCATA  SUPER  8  MOTEL  .. 

COMFORT  iNN  ARCATA  

QtJALlTY  INN  MAD  RlUER  . 
BEST      WESTERN       C*SA 
GRANDE  INN. 
CA0740    E  Z  8  MOTELS  INC  .. 
CA0040    BEST   WESTERN   PIONEER 

INN. 
CA0614    RAMADA       INN       ARTESIA 

CERRITOS. 
CA1261     BEST    WESTERN    COLONY 
INN. 

CA1179    MOTEL  6.  *351  ...„ 

CA0223    AUBURN  INN  ... . 
CA0693    BEST    WESTERN    GOLDEN 
KEY  MOTEL 


PO  BOX  4669 


PO  BOX  621 


7C  )  W.  CONVENTION  WAY 

17  X)  S.  HARBOR  BLVD  

17  X)  E.  KATELLA  AVE  


12  K)  S.  W.  ST 

17  i2  S.  CLEMENTINE  ST 


10  >7  W.  BALL  ROAD  .... 

11  '6  W.  KATELLA  AVE 


17  17  S.  HARBOR  BLVD  ..._., 

12  i1  N.  HARBOR  BLVD  

22  10  S.  HARBOR  BLVD  

21  II  S.  HARBOR  BLVD  

31  10  E.  FRONTERA  

17  ,2  S.  CLEMENTINE  

17  i2  SO.  CLEMENTINE  ST  . 

16  14  S.  HARBOR  BLVD  

11  lO  W.  CERRITOS  AVE  

83    S.  BEACH  BLVD  . 

15  0  S.  HARBOR  BLVD  

70  >  SOUTH  BEACH  BLVD  ... 

7  PREEDMAN  WAY  

30    E.  KATELLA  WAY  

12tl  S.  HARBOR  BLVD  

43*  W.  KATELLA  AVE  

leio  S.  HARBOR  BLVD  

ATJHARBOR  &  CHAPMAN  ... 

181  5  S.  HARBOR  BLVD  

64(  W.  KATELLA  AVE  

921  S  BEACH  BLVD  

1745  SO.  HASTER  ST  

1  S.  MANCHESTER  AVE 

6l4  CONVENTION  WAY  

72; 


71 


921 


60( 
3213 


S.  BEACH  BLVD 

S.  BROOKHURST  AVE 


20-  0  S.  HARBOR  BLVD 


S.  HARBOR  BLVD 


14(  0  S.  HARBOR  BLVD  ... 

17(  0  S.  CLEMENTINE  ST 

22!  5  W.  LINCOLN  AVE  .... 
lO'SW.  BALLRO  

12!  I)  W.  MISSION  BLVD  .. 
5A  J  E.  LA  PALMA  AVE  ... 

324  N.  STANTON  AVE  

26*  GATEWAY  OR  


N.  MAIN  .: 

DELTA  FAIR  BLVD 


24;  )  MAHOGANY  WAY  .. 
211  E.  HUNTINGTON  DR 
311  E.  HUNTINGTON  DR 

22!  COLORADO  PL 

321  E.  HUNTINGTON  DR 
48{  r  VAUEY  W.  BLVD  ... 
47C  I  VALLEY  W.  BLVD  .... 

3K  >  JANES  RD 

85(1  OAK  PARK  RD 


55£  CAMINO  MERCADO  ..... 
16J  »  S.  PIONEER  BLVD  ... 


17S  10  S.  PIONEER  BLVD 
36C  )  EL  CAMINO  REAL  ... 


94C  )  EL  CAMINO  REAL  

187  >  AUBURN  RAVINE  RO 
134  )0  LINCOLN  WAY 


ANAHEIM  CA  92802-3483 


ANAHEIM  CA  92802- 
ANAHEIM  CA  92S0^ 


ANAHEIM  CA  92802- 

ANAHEIM  CA  92802- 

ANAHEIM  CA  92802- 
ANAHEIM  CA  92802- 


ANAHEIM  CA 
ANAHEIM  CA 
ANAHEIM  CA 
ANAHEIM  CA 
ANAHEIM  CA 
ANAHEIM  CA 
ANAHEIM  CA 
ANAHEIM  CA 
ANAHEIM  CA 
ANAHEIM  CA 
ANAHEIM  CA 
ANAHEIM  CA 


92802- 
92801- 
92802" 
92802- 
92806- 
92802- 
92802- 
92802- 
92802- 
92804- 
92802- 
92804- 


ANAHEIM  CA  92802- 
ANAHEIM  CA  92802- 
ANAHEIM  CA  92805- 

ANAHEIM  CA  92802- 

ANAHEIM  CA  92802- 

ANAHEIM  CA  92803- 


ANAHEIM 
ANAHEIM 
ANAHEIM 
ANAHEIM 
ANAHE'M 
ANAHEIM 
ANAHEIM 


CA  92802- 
CA  92802- 
CA  92804- 
CA  92802- 
CA  92802- 
CA  92802- 
CA  92804- 


ANAHEIM  CA  92804- 

ANAHE'M  CA  92802- 
ANAHEIM  CA  92805- 
ANAHEiM  CA  92802- 

ANAHEIM  CA  92802- 


ANAHEIM  CA  92801-  

ANAHEIM  CA  92802-  ..;... 

ANAHEIM  CA  91761-  

ANAHEIM  CA  92807-  .„... 

ANAHEIM  CA  92801-  

ANDERSON  CA  96007-  .. 

ANGELS  CAMP  CA  96221 
ANTIOCH  CA  94509-  

ANTIOCH  CA  94609-  

ARCADIA  CA  91006-  .. 
ARCADIA  CA  91006-  .. 
ARCADIA  CA  91006-  .. 

ARCADIA  CA  91006- 

ARCATA  CA  95521-  

ARCATA  CA  96621- 

ARCATA  CA  95521-  

ARROYO  GRANDE  CA  93420- 

ARROYO  GRANDE  CA  93420- 
ARTESIA  CA  90701- 

ARTESIA  CA  90701-  

ATASCADERO  CA  93422- 

ATASCADERO  CA  93422-  ....... 

AUBURN  CA  96603-  

AUBURN  CA  96603-  


(714)750-8000 

(714)772-5900 
(714)634-1920 

(714)772-2470 

(714)535-7773 

(714)774-7600 
(714)776-0140 

(714)774-5284 
(714)635-6461 
(714)750-5211 
(714)971-3553 
(714)632-1221 
(714)535-7773 
(714)535-8255 
(714)635-3630 
(714)778-6600 
(714)952-0898 
(714)772-5721 
(714)761-4200 

(714)772-7777 
(714)772-8713 
(714)75&-C900 

(714)772-7755 

(714)750-2801 

(714)750-1234 

(714)750-1811 
(714)772-7621 
(714)220-2866 
(714)535-8255 
(714)991-8100 
(714)750-3131 
(714)220-0100 

(714)999-1200 

(714)750-6100 
(714)999-0684 
(714)772-6777 

(714)533-3555 

(714)774-7774 
(714)778-1700 

(714)391-3470 
(714)779-0252 

(714)229-0101 

(916)365-2753 

(209)736-4192 
(510)778-2000 

(510)754-6600 
(818)445-8525 
(818)574-5600 
(818)446-2660 
(818)446-6500 
(707)822-8888 
(707)826-2827 
(707)822-0409 
(805)481-7398 

(805)481-4774 
(310)402-2202 

(310)924-6700 

(805)466-4449 

(805)466-6701 
(916)885-1800 
(916)885-8611 
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CA0298    CAT ALINA  CANYON  HOTEL 

CA0006    AVERY  HOTEL  ™ 

CA0865    STARDUST  MOTEL  

CA0801    BEST  WESTERN  INN  

CA0747  COMFORT  INN  BAKERS- 
FIELD. 

CA0042    COMFORT  INN  CENTRAL  .... 

CA0S80  COURTYARD  BY  MARRKDTT 
BAKERSFIELO. 

CA1014    DAYS  INN  HOTEL  

CA0529    E  Z  8  MOTEL  »47  .-. . 

CA0743    E  Z  8  MOTELS  INC  ._..r. 

CA0751     E  Z  8  MOTELS  INC  

CA0746    ECONOLODGE 

01294    ECONOLODGE  , 

CA0630  ECONOMY  MOTELS  OF 
AMERICA. 

CA0631  ECOfiOMY  MOTELS  OF 
AMERICA. 

CA0012    GARDEN  SUITES  INN  

CA0101     LA  QUINTA  INN  #646 

CA1033    LA  QUINTA  INN  *646 ..... 

CA0169    LONE  OAK  INN  

CAt  181     MOTEL  6.  »1019 _ 

CA1168    MOTELS.  »1322  .... 

CA1250    MOTEL  6.  »262  ......_.-__.. 

CA1 180    MOTEL  6.  »329 

CA0827    OAK  INN  

CA1107    OUAUTY  INN-AIRPORT  

CA1015  RED  LION  HOTEL  BAKERS- 
FIELD. 

CA0665  RESIDENCE  INN  BY  MAR- 
RIOTT. 

CA0176    RIO  BRAVO  RESORT  

CA0184  SHERATON  INN  BAKERS- 
FIELD. 

CA1417     MOTELS 

CA1098  SAN  GABRIEL  VALLEY 
MARRIOTT. 

CA0240    THE  BALLARD  INN   

CAOSei     BANNING  SUPER  6  MOTEL  . 

CA0678  BEST  WESTERN  DESERT 
VILLA. 

CA0632  ECONOMY  MOTELS  OF 
AMERICA 

CA0964    HOLIDAY  INN  BARSTOW  

CA1 186    MOTEL  6.  #1355 

CA1 167     MOTEL  6.  #164  

CA1108    SLEEP  INN.  BARSTOW  

CA12S5    OUALITY  INN 

CA1109    OUALITY  INN 

CA0011  COMFORT  iNN  BELL- 
FLOWER. 

CA1175    MOTEL  6,  #1052 

CA1296    ECONOLODGE  ,.. 

CA1407    MOTEL  6 

CA1297    ECONOLODGE  ....„ 

CA1255  BEST  WESTERN  HERITAGE 
INN. 

CA0574  BERKELEY  MARINA  MAR- 
RIOTT. 

CA0148    BERKELEY  TRAVELODGE  ... 

CA0790    BEVERLY  HILTON  HOTEL  ... 

O0002    BEVERLY  HOUSE  HOTEL  ... 

CA0236  BEVERLY  PAVILION  HOTEL  .. 

CA0332  THE  PENINSULA  BEVERLY 
HILLS. 

CA1424    MOTEL  6 

CA0479    VENTANA  INN  

CA1259  BEST  WESTERN  HOUDAY 
SPA  LODGE. 

CA1110    ROOEWAYINN  

CA1042  BEST  WESTERN  TROPICS 
MOTOR  HOTEL 

CA0844    BLYTHE  SUPER  8  MOTEL  ... 

CA1298    COMFORT  SUITES  „ 

CA0757    E  Z  8  MOTELS  INC  „ 

CA1432    MOTEL  6 

O0407    THE  TOa  HOUSE „ 

O0478    LA  CASA  DEL  ZORRO 

CA0409    PALM  CANYON  RESORT  ..... 

CA0870    TOWNHOUSE  LODGE 

CA0316    TRAVEL  INN  

CA0S07    EMBASSY  SUITES  BREA  „... 

CA0483    WOODFIN  SUITE  HOTEL 


PO  BOX  736 
PO  BOX  371 


BOX  132806 


PO  BOX  268 
Pci  80X956 


888  COUNTRY  CLUB  DR 

4573  MORAN  RD  

666  E.  FOOTHILL  BLVD  .. 

2620  PIERCE  RD  

2514  WHITE  LN    


830  WIBLE  RD  , 

3601  MARRIOTT  OR 


3540  ROSEDALE  HWY 

2604  PIERCE  RO 

5200  OLIVE  TREE  CT  . 

2604  PIERCE  RD  - 

2700  WHITE  LN  

200  TRASK  ST  

6501  COLONY  ST 


6100  KNUDSEN  DR 


2310  WIBLE  RD  

3232  RWERSIDE  DR  „_ 

3232  PiVtPSIDE  OR  „. 

10614  ROSEDALE  HWY 

8223  E.  BRUNDAGE  LANE  .. 

1350  EASTON  DR 

2727  WHITE  LN  

5241  OLIVE  TREE  COURT  .. 

889  OAK  ST  

4600  PIERCE  RD  „ 

3100  CAMINO  DEL  RIO  CT  .. 

4241  CHESTER  LN 


11200  LAKE  MING  

5101  CALIFORNIA  AVE 


14510  GARVEY  AVE  

14635  BALDWIN  PARK  TOWN  CTR 


2436  BASELINE  AVE  . 
1690  W.  RAMSEY  ST 
1984  E.  MAIN  ST  


1590COOLWATERLN 


1511  E.  MAIN  ST  

150  YUCCA  AVE  

31951  E.  MAIN  ST ., 

1861  W.  MAIN 

7330  EASTERN  AVE  ..„.. 

7330  EASTERN  AVE  „.:..... 

17111  CLARK  AVE  


17220  DOWNEY  AVE  .. 
630  EL  CAMINO  REAL 
1101  SHORE  WAY  RD  . 

9733  HIGHWAY  9  

1955  E  SECOND  ST    .. 


200  MARINA  BLVD 


1820  UNIVERSITY  AVE  

9876  WILSHIRE  BLVD  

140  S.  LASKY  DR  . 

9360  WiLSHjRE  BLVD  

9S82  S.  SANTA  MONICA  BLVD 


42899  BIG  BEAR  BLVD  . . 

1  

1025  N.  MAIN  ST  ........... 


150  E.  ELM  ST  ...i 

9274  E  HOBSC)N  WY 


550  W.  DONLON  ST  ... 
545  E.  HOBSON  WAY 

900  W.  RICE  ST 

500  W.  DONLON  

15301  HWY.  253  


3845  YAOUI  PASS  RO  .. 
221  PALM  CANYON  DR 

135  MAIN  ST  

300  W.  MAIN  ST  „.... 

900  E.  BJRCH  ST  

3100  E-.  IMPERIAL  HWY 


AVALON  CA  90704- _. 

AVERY  CA  95224-  „ 

AZUSA  CA  91702- 

BAKERSFIELD  CA  9330»- 
BAKERSFIELD  CA  93304- 


BAKERSFIELD  CA  93304-  

BAKERSFIELD  CA  93308- 


BAKERSFIELD 
BAKERSFIELD 
BAKERSFIELD 
BAKERSFIELD 
BAKERSFIELD 
BAKERSFIELD 
BAKERSFIELD 


CA  93308- 
CA  93308- 
CA  93308- , 
CA  93308- 
CA  93304- 
CA  93312- 
CA  93307- 


BAKERSFIELD  CA  93308- 


8AKERSFIELD 
BAKERSFIELD 
BAKERSFIELD 
BAKERSFIELD 
BAKERSFIELD 
BAKERSFIELD 
BAKERSFIELD 
BAKERSFIELD 
BAKERSFIELD 
BAKERSFIELD 
BAKERSFIELD 


CA  93304-  

CA  93308-  

CA  93308-6346 

CA  93312- 

CA  93307- 

CA  93309-  

CA  93304- 

CA  9330&- 

CA  93304-  

CA  93308- 

CA  93308-  


BAKERSFIELD  CA  9330^ 

B.'^KERSFIELD  CA  93306- 
BAKERSFIELD  CA  93309- 


BALDWIN  PARK  CA  91706- 
BALDWIN  PARK  CA  91706- 


BALLARO  CA  93463-  .. 
BANNING  CA  92220-  .. 
BARSTOW  CA  9231 1 - 


BARSTOW  CA  92311 - 


BARSTOW  CA  92311-  

BARSTOW  CA  92311-  ... 

BARSTOW  CA  9231 1- 

BARSTOW  CA  92511-  ....... 

BELL  GARDENS  CA  90201- 

SELL  GARDENS  CA  30201- 

BELLFLOWER  CA  90706-  


BELLFLOWER  CA  90706- 

BELMONT  CA  94002-  

BELMONT  CA  94002-  

BEN  LOMOND  CA  95005- 
BENICIA  CA  94510-  


BERKELEY  CA947''0-. 


BERKELEY  CA  94703- 

BEVERLY  HILLS  CA  90210- 
BEVERLY  HILLS  CA  90212- 
BEVERLY  HILLS  CA  902 12- 
BEVERLY  HILLS  CA  90212- 


BlG  BEAR  LAKE  CA  92315-  

BIG  SUR  CA  93920- 

BISHOP  CA  93614-  

BISHOP  CA  93514-  

BLYTHE  CA  92225- 

BLYTHE  CA  92225- _ 

BLYTHE  CA  92225- 

BLYTHE  CA  92225- - „ 

BLYTHE  CA  9222S- 

BOONVILLE  CA  95415-  

BORREGO  SPRIN(5S  CA  92004- 
BC^fREGO  SPRINGS  CA  92004- 

BRAWLEY  CA  92227- 

BRAWLEY  CA  92227- 

BREA  CA  92621- 

BREACA92621-...._. 


(310>S1O-O32S 
(209)795-9935 
(818)334-0251 
(805)327-9651 
(806)833-8000 

(805)831-1922 
(805)324-6660 

(805)326-1111 
(805)322-1901 
(805)392-1511 
(805)322-1901 
(805)832-3111 
(805)764-5221 
(805)831-9200 

(806)392-1800 

(80^1933-6066 
(P'>6;3i:  5-7400 
(8fJ5i3?&-7400 
(SO:  .589-6600 
(8061366-7231 
(806)327-1686 
(805)834-2828 
(805)392-9700 
(805)324-9686 
(806)324-5555 
(805)323-7111 

(805)321-9800 

(806)872-5000 
(805)325-9700 

(818)960-501 1 
(818/962-6000 

(805)688-7770 
(909)849-6887 
(619)256-1781 

(619)256-1737 

(619)256-6673 
(619)256-1752 
(619)256-0653 
(619)256-1300 
(310)928-3452 
(310)928-3452 
(31 0)920-8853 

(310)531-3933 
(415)593-5883 
(415)591-1471 
(408)336-2292 
(707,746-0401 

(510)548-7920 

(310)843-4262 
(310)285-1329 
(310)271-2145 
(310)273-1400 
(3101273-4388 

(909)585-6666 
(408)667-2331 
(619)873-3543 

(619)873-3564 
(619)922-5101 

(619)922-8881 
(6191922-9209 
(619,922-9191 
(619)922-6666 
(707)896-3630 
(619)767-5323 
(619)767-6341 
(619)J44-5120 
(619)344-2810 
(714)990-6000 
(714)579-3200 


UMI 
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CAOeeS    THE  CAIN  HCXJSE  

CA0633    R.YING  DOUBLE  A  RANCH  . 

CA1 184    MOTEL  6. 1062 

CA0982    SOLVANG  BUELLTON  HOLI- 
DAY INN. 
CA072a    COURTYARD  BY  MARRIOTT 

BUENA  PARK. 
CA0145    EMBASSY  SUITES  HOTEL  ... 
CA0602    FAIRFIELD      INN      BUENA 
PARK. 

CA1282    HAMPTON  INN I 

CA1185    MOTEL  6,  #1053 

CA1083    NISHI  INTERNATIONAL 

MOTEL  DBA  PLAZA  INN. 
CA1085    SIESTA        INTERNATIONAL 
MOTEL  DBA  SIESTA  INN. 

CA1070    THE  PLAZA  INN  „_ 

CA0364    TRAVELERS  INN 

CA0060    BUENA  VISTA  MOTEL 

CA0073    BURBANK  AIRPORT  HILTON 

HOTEL  &  CONVENTION  CTR. 
CA0044    HOLIDAY  INN  SUITES  BUR- 
BANK. 
CAOeoe    RAMADA      INN      BURBANK 
AIRPORT. 

CA0028    SAFARI  INNS  INC  

CA0722    TOLUCAN  MOTEL 

CA1153    CROWN  STERLING  SUITES. 

SAN  FRANCISCO  AIRPORT. 
CA0623    DAYS  INN  SAN  FRANCISCO 

AIRPORT. 
CA0431     DOUBLETREE     HOTEL    AT 

SAN  FRANCISCO  AIRPORT. 
CA0963    HOLIDAY      INN      CROWNE 

PLAZA. 
CA0459    HYATT       REGENCY       SAN 

FRANCISCO  AIRPORT. 
CA0289    RAMADA  SAN  FRANCISCO 

AIRPORT. 
CA0575    SAN  FRANCISCO  AIRPORT 
MARRIOTT. 

CA1183    MOTEL  6,  #1354 

CA1 182    MOTEL  6.  #266 '. 

CA0122    NICE  INN  

CA0414    COUNTRY  INN  AT 

CALABASAS. 

CA0684    COMFORT  INN 

CA1 1 1 1     COMFORT  INN  CAMARILLO 
CA0581     COURTYARD  BY  MARRIOTT 
CAMARILLO. 

CA0451     DEL  NORTE  INN  „ 

CA0685    MOTEL  6 

CA0452    THE     COUNTRY     INN     AT 
CAMARILLO. 

CA0360    WHITE  WATER  INN 

CA0706    EXECUTIVE  INN 

CA0927    PRUNEYARDINN  

CA0910    RESIDENCE   INN  BY  MAR- 
RIOTT SAN  JOSE. 
CA0614    BEST    WESTERN    CANOGA 

PARK  MOTOR  INN. 
CA0095    CLARION  SUITES  WARNER 
PALMS  HOTEL. 

CA0379    COUNTRY  SQUIRE  INN  

CA0813    DAYS  INN  SAN  FERNANDO 
VALLEY. 

CA1112    CARION  SUITES  INN 

CA1021     BEST    WESTERN    ANDER- 
SEN'S INN. 

WESTERN 


BEACH 


CA0179    BEST 

TERRACE  INN. 
CA1155    BEST 

TERRACE  INN 
CA0180    BEST 

VIEW  LODGE. 
CA0153    CARLSBAD  INN  BEACH  RE 


WESTERN     BEACH 
WESTERN     BEACH 


SORT. 
CA0641 
CA0293 

SPA. 
CA1178 
CA1176 
CA1177 
CA0725 


CARLSBAD 


INNS  OF  AMERICA  

LA    COSTA    RESORT 


MOTEL  6. 11021  .. 
MOTELS.  #1351  .. 
MOTEL  6,  #471  ... 
RAMADA       INN 


AND 


SUITES 


PO  BOX  921 


PO  BOX  925 


MAIN  ST  

7f0  RUTH  STAR  RT  

3  3  MCMURRAY  BLVD 
5  5  MCMURRY  RD 


71  21  BEACH  BLVD 


7762  BEACH  BLVD 

7032  ORANGETHORPE  AVE 


28  ORANGETHORPE  AVE 

51  VALLEYVIEW 

39  ORANGETHORPE  AVE 


I  BEACH  BLVD 


39  ORANGETHROPE  AVE 
21  BEACH  BLVD 

I  BUENA  VISTA  ST 

I  HOLLYWOOD  WAY  


I  E.  ANGELENO  

»  N.  SAN  FERNANDO  BLVD 


ia|11  W.OLIVE  AVE 
3900  RIVERSIDE  OR 
15PANZABLVD 


77  r  AIRPORT  BLVD  

83  >  AIRPORT  BLVD  

60  )  AIRPORT  BLVD  . 

13  13  BAYSHORE  HWT  .™„ 
12  »  OLD  BAYSHORE  HWY 
18  10  OLD  BAYSHORE  HWY  . 


20  138  TRACY  AVE  

38  0  TRACY  BLVD 

20  «1  TRACY  AVE  

23  127  CALABASAS  RD 


18  S  LINCOLN  AVE  N 

98  1  VENTURA  BLVD  _.. 

49  A  VERDUGO  WAY  


44  4  CENTRAL  AVE  ... 

16.  1  E.  DAILY  OR  

1*  6  DEL  NORTE  RD  , 


67  0  MOONSTONE  BEACH  OR 

13(  0  CAMDEN  AVE  

19  5  S.  BASCOM  AVE  ., 

271  1  S.  BASCOM  AVE  


20  22  VANOWEN  ST  ... 
20  00  SHERMAN  WAY 


76:  1  TOPANGA  CANYON  BLVD 
20  28  ROSCOE  BLVD 


34  34  PACIFIC  COAST  HWY 
851  PALOMAR  AIRPORT  RD 


27!  5  OCEAN  ST  

271  5  OCEAN  ST  

311  D  CARLSBAD  BLVD 
30i  5  CARLSBAD  BLVD 


75'  RAINTREE  DR  

211  )  COSTA  DEL  MAR  RD 


IOC  5  CARLSBAD  VILLAGE  DR 

61 V  PASEO  DEL  NORTE  

75d  RAINTREE  DR  

75*MACADAMIA  DR 


BRIDGEPORT  CA  93517-  . 
BRIDGEVILLE  CA  95526-  , 

BUELLTON  CA  93427- 

BUEUTON  CA  93427- 


BUENA  PARK  CA  9062O-  .. 

BUENA  PARK  CA  90620-  ., 
BUENA  PARK  CA  90621-  .. 

BUENA  PARK  CA '90620-  .. 
BUENA  PARK  CA  90622-  .. 
BUENA  PARK  CA  90620-  .. 

BUENA  PARK  CA  90620-  .. 

BUENA  PARK  CA  90620-  .. 
BUENA  PARK  CA  90620-  .. 
BURBANK  CA  91504-3309 
BURBANK  CA  91505-  


BURBANK  CA  91502- 
BURBANK  CA  91504- 


BURBANKCA  91506-  

BURBANK  CA  91505-  

BURUNGAME  CA  94010- 


BURLINGAME  CA  94010- 

BURUNGAME  CA  94010-9949 

BURUNGAME  CA  94010- 

BURUNGAME  CA  94010- 

BURUNGAME  CA  94010- 

BURLINGAME  CA  94010- 


BUTTONWILLOW  CA  93206- 
BUTTONWILLOW  CA  93206- 
BUTTONWILLOW  CA  93206- 
CALABASASCA  91302-  


CALISTOGACA94515- 
CAMARILLO  CA  93010- 
CAMARILLOCA93010- 

CAMARILLOCA  93010-  , 
CAMARILLO  CA  93010-  . 
CAMARILLO  CA  93010-  . 


CAMBRIA  CA  93428-  ... 
CAMPBELL  CA  95008- 
CAMPBELL  CA  95008- 
CAMPBELL  CA  95008- 


CANOGA  PARK  CA  91306-  

CANOGA  PARK  CA  91306-  


CANOGA  PARK  CA  91304- 
CANOGA  PARK  CA  91306- 


CAPISTRANO  BEACH  CA  92824-  . 
CARLSBAD  CA  92008-  „ 


CARLSBAD  CA  92008- 

CARLSBAD  CA  92008- 

CARLSBAD  CA  92008- 

CARLSBAD  CA  92008- 

CARLSBAD  CA  92009- 
CARLSBAD  CA  92009- 

CARLSBAD  CA  92008- 
CARLSBAD  CA  92008- 
CARLSBAD  CA  92009- 
CARLSBAD  CA  92009- 


(619)932-7040 
(707)574-6668 
(805)688-7797 
(805)680-1000 

(714)670-6600 

(714)739-5600 
(714)523-1488 

(714)670-7200 
(714)522-1200 
(714)522-2341 

(714)522-2422 

(714)521-9220 

(714)670-9000 
(818)848-1660 
(818)843-6000 

(818)841-4770 

(818)843-5955 

(818)845-8586 
(818)845-8517 
(415)342-4600 

(415)342-7772 

(415)344-5500 

(415)340-8500 

(415)347-1234 

(415)347-2381 

(415)692-9100 

(805)764-5153 
(805)764-5207 
(805)764-5117 
(818)222-5300 

(707)942-9400 
(805)987^188 
(805)380-1020 

(805)485-3999 
(805)388-3467 
(805)983-7171 

(805)927-1066 
(408)559-3600 
(408)559-4300 
(408)559-1561 

(818)883-1200 

(818)883-8250 

(818)883-0240 
(818)341-7200 

(714)248-1316 
(619)931-1400 

(619)720-5951 

(619)729-5951 

(619)720-1151 

(619)434-7020 

(619)931-1185 
(619)438-9111 

(619)434-7135 
(619)438-1242 
(619)431-0745 
(619)438-2285 
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CA1048    SURF  MOTEL  

CA0402    CARMEL    VALLEY     RANCH 

RESORT. 

CAl  174    MOTEL  6.  #1353 

CA0387    BEST  WESTERN 

CARPINTERIA  INN. 
CA0186    CLARION       HOTEL      CON- 
FERENCE CENTER. 

CA0139    COMFORT  INN  ....._ „ 

CAl  1 13    COMFORT  INN  CASTAIC 

CAl  114    ECXJNO  LODGE  „ 

CA0052    DAYS  INN  SUITES  

CA0418    DOUBLETREE    RESORT  AT 

THE  DESERT  PRINCESS. 

CA0672    TIMBERHILL  RANCH  

CA0134    STARS  INN  

CA0004    SHERATON  CERRITOS 

HOTEL 
CA0108    7  STAR  SUITES  HOTEL  .„.J. 

CA0831     RAMADA  INN 

CA0117    SUMMERFIELD  SUITES 

HOTEL 
CA0168    THE  CHATSWORTH  HOTEL 
CA0246    BEST  WESTERN  HERITAGE 

INN. 

CA1338    ECONO  LODGE  ..„ 

CAl  392    MOTEL  6 

CA1289    OXFORD  SUITES 

CA0136    BEST  WESTERN  PINE  TREE 

MOTEL 

CAl  189    MOTEL  6.  #1017 _.. 

CA0490    ALL  SEASONS  INN 

CA0487    DAYS  INN  CHULA  VISTA  

CA0102    LAQUINTA«647  

CA1034    LA  QUINTA  INN  #2647 

CA0666    RIVIERA  MOTEL  

CAl  299    ROOEWAY  INN  

CA0363    THE      TRAVELER      MOTEL 

KITCHEN  SUITES. 
CA0654     INDUSTRY    HiaS    SHERA- 
TON RESORT. 
CA0615    BEST         WESTERN         EL 

GRANDE  INN. 

CA0226    HIGHLANDS  INN 

CA0261     SUNSET  LODGE  

CA1209    MOTEL  6.  #1356 „.. 

CAl  188    MOTEL  6.  #325 

CA0119    THE  INN  AT  HARRIS  RANCH 

CAl  100    PATRIOT  INN  &  SUITES 

CA0539    RIO  INN  MOTEL  _ 

CA1257    WESTLAND  INN  

CA0944    WYNDHAM  COMMERCE 

CA0404    MID-CITY  TRAVELODGE 

CAl  324    BEST  WESTERN  HERITAGE 

INN. 

CA1300    COMFORT  INN 

CA0215    CONCORD  HILTON 

CA0749    E  Z  8  MOTEL  INC  

CA0992    HOUDAY  INN  OF  CONCORD 
CA0798    SHERATON      HOTEL     AND 

CONFERENCE  CENTER. 
CA0065    CORNING        OUVE        INN 

MOTEL. 

CA0558    CORNING  SHILO  INN  ....» 

CAl  166    BEST  WESTERN  KINGS  INN 

CA1419    MOTEL  6 

CAl  266    BEST    WESTERN    SUITES. 

CORONADO. 

CA0488    EL  CORDOVA  HOTEL 

CA0470    EL  RANCHO  MOTEL 

CA0135    HOTEL  DEL  CORONADO 

CA0066    LE   MERIDIEN   SAN   DIEGO 

AT  CORONADO. 
CA0770    BEST     WESTERN     CORTE 

MADERA  INN. 
CA0697    COMFORT       INN      COSTA 

MESA. 
CA0562    COSTA    MESA    MARRIOTT 

SUITES. 
CAl  022    COUNTRY     SIDE     INN     & 

SUITES. 
CA0950    HOLIDAY      INN      ORANGE 

COUNTY  AIRPORT. 

SA0097    LA  QUINTA  INN  4541  „... 

CAl  356    MOTEL  6 


PO  BOX  777 


3136  CARLSBAD  BLVD 
ONE  OLD  RANCH  RD  .. 


5560  CARPINTERIA  AVE 
4558  CARPINTERIA  AVE 

TWO  CIVIC  PLAZA  DR  .  .. 


1325  E.  CARSON  ST  

31558  CASTAIC  ROAD 

3978  E.  CASTRO  VALLEY  BLVD 
69  151  E.  PALM  CANYON  DR  .... 
67  967  VISTA  CHINO  


35755  HAUSER  BRIDGE  RD  . 
10269  SANTA  MONICA  BLVD  . 
12725  CTR.  CT.  DR 


21603  DEVONSHIRE  ST  

21340  DEVONSHIRE  ST  

21902  LASSEN 


9777  TOPANGA  CANYON  BLVD 
25  HERITAGE  LN 


630  MAIN  STREET  

655  MANZANITA  CT  .... 
2035  BUSINESS  LANE 
12018  CENTRAL  AVE  .. 

12266  CENTRAL  AVE,. 

699  E.  ST 

225  BAY  BLVD  

150BONITAR0  . 

150  BONITA  RD  

372  BROADWAY 


778  BROADWAY  

235  WOODUWN  AVE 


#1  INDUSTRY  HILLS  PKWY  ._ 
15135  LAKESHOREDR  ......._ 


13365  LAKESHORE  DR 
13961  LAKESHORE  DR 
25008  W.  DORRIS  AVE  . 

25278  W.  DORRIS  

24485  W.  DORRIS  

2830  IOWA  AVE  


301  N.  MOUNT  VERNON  AVE 

7810  E.  TELEGRAPH  RD  

5757  TELEGRAPH  RD 

1116  S.  LONG  BEACH  BLVD  .. 
4600  CLAYTON  ROAD  _ 


1370  MONUMENT  BLVD 
1970  DIAMOND  BLVD  .... 

1581  CONCORD  AVE  

1050  BURNETT  AVE  

45  JOHN  GLENN  DR  


2165  SOLANO  ST 

3350  SUNRISE  WAY  .. 
1034  POMONA  ROAD 
200  N.  LINCOLN  AVE  . 
275  ORANGE  AVE  ....„ 


1351  ORANGE  AVE 

370  ORANGE  AVE 

1500  ORANGE  AVE 

2000  SECOND  ST 

1815  REDWOOD  HWY 

2430  NEWPORT  BLVD 

500  ANTON  BLVD 

325  BRISTOL  ST 

3131  S.  BRISTOL  ST  ... 


1515  S.  COAST  DR 
1441  GISLER  AVE  .. 


CARLSBAD  CA  92008-  

CARMEL  CA  93923-  .._ 

CARPENTENA  CA  93103-  

CARPINTERIA  CA  93103-  

CARSON  CA  90745-  

PARSON  CA  90745- 

CASTAIC  CA  91384-  

CASTRO  VALLEY  CA  94546- 

CATHEDRAL  CITY  CA  92234-  ... 
CATHEDRAL  CITY  CA  92234-  ... 

CAZADERO  CA  95421-  ...:. _.. 

CENTURY  CITY  CA  90067- 

CERRITOS  CA  9C701- _ „ 

CHATSWORTH  CA  9131 1- 

CHATSWORTH  CA  9131 1- 

CHATSWORTH  CA  91311- 

CHATSWORTH  CA  9131 1-  

CHICO  CA  95926-  

CHICO  CA  95928-  

CHICO  CA  95926-  . 

CHICO  CA  95920-  „ 

CHINO  CA  91710- ., 

CHINO  CA91710-  

CHULA  VISTA  CA  91910- 

CHULA  VISTA  CA  91910- „_ 

CHULA  VISTA  CA  91910- 

CHULA  VISTA  CA  91910- 

CHULA  VISTA  CA  91910- __. 

CHULA  VISTA  CA  91910- ^ 

CHULA  VISTA  CA  91910- _. 

CITY  OF  INDUSTRY  CA  91744-  . 

CLEARLAKE  CA  95422-  _.. 

CLEARLAKE  CA  95422-  ... 

CLEARLAKE  CA  95422-  

COALINGA  CA  93210-  

COAUNGA  CA  93210-  

COAUNGA  CA  93210- 

COLTON  CA  S2324- _. 

COLTON  CA  92324- 

COMMERCE  CA  90040-  „ 

COMMERCE  CA  90040-  -.. 

COMPTON  CA  90221-  

CONCORD  CA  94521- 

CONCORD  CA  94520- 

CONCORD  CA  94520- 

CONCORD  CA  94520-  

CONCORD  CA  94520- 

C»NCOR0  CA  94520- 

CORNING  CA  96021-  „ 

CORNING  CA  96021-9748 

CORONA  CA  91720- 

CORONA  CA  91720- 

CORONADO  CA  921 18-  

CORONADO  CA  92118-  

CORONADO  CA  921 18-  

CORONADO  CA  921 18-  

CORONADO  CA  921 18-  

CORTE  MADERA  CA  94925-  

COSTA  MESA  CA  92627- „... 

COSTA  MESA  CA  92626- „... 

(X)STA  MESA  CA  92626-  ... 

COSTA  MESA  CA  92626- 

COSTA  MESA  CA  92620- 

COSTA  MESA  CA  92626- 


(619)729-7961 
(408)625-9500 

(805)684-8602 
(805)684-0473 

(310)830-9200 

(310)830-8044 
(805)295-1100 
(510)537-8833 
(619)324-5934 
(619)322-7000 

(707)847-3258 
(310)556-3076 
(310)309-1500 

(818)998-8888 
(818)998-5289 
(818)773-0707 

(818)709-7054 
(916)894-6600 

(916:.895-1323 
(9 '6(345-5500 
(?' 0  899-9090 
(9OS.,628-€021 

(909)591-3877 
(619)585-1999 
(619)425-8200 
(619)691-1211 
(619)691-1211 
(619)422-1987 
(619)476-9555 
(619)427-9170 

(818)854-2340. 

(707)994-2000 

(707)944-8982 
(707)994-6642 
(209)935-1536 
(209)935-2063 
(209)935-0717 
(909;76»-9900 
(714*824-7622 
(310)806-3791 
(213)887-8100 
(310/763-9700 
(51 0)686^*466  _ 

(510.827-8998 
(610*827-2000 
(510)674-0888 
(510,>S87-6500 
(510,825-7700 

(916)824-2468 

(503 '64 1-6565 
(90S;  734-4241 
(909)735-6408 
(619)437-1666 

(619)435-4131 
(519)435-2251 
(619)435-6611 
(619)435-3000 

(415)924-1502 

(714)631-7840 

{714)957-1100 

(714)549-0300 

(714)557-3000 

(714)957-6841 
(714)957-3063 


UMI 
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CA1284  RAMAOA  UMITED  NEW- 
PORT BEACH/OOSTA  MESA. 

CA0763  RED  UON  HOTEL  ORANGE 
COUNTY  AIRPORT. 

CAtO»7  RESIDENCE  INN  COSTA 
MESA  l«WPORT  BEACH. 

CA0392  WESTIN  SOUTH  COAST 
PLAZA. 

CA0354    WYNDHAM  GARDEN 

HOTEL-ORANGE  CO.  AIRPORT. 

CA038e  EMBASSY  SUITES  RESORT 
HOTEL 

CA1142  BEST  WESTERN  NORTH- 
WOODS  INN. 

CA0700    DAYS  INN  

CA1302    ECONO  LODGE  

CAOeOS    PAOFIC  MOTOR  HOTEL  

CAOeSO    DEANO-S  MOTEL 

CA0795    HOWARD  JOHNSON'S 

PLAZA  HOTEL. 

CA1016  RED  LION  INN  LOS  ANGE- 
LES AIRPORT 

CA0592  COURTYARD  BY  MARRIOTT 
CUPERTINO. 

CA0182    RAMADA  HOTEL  CYPRESS 

CA0484    WOODFIN  SUITE  HOTEL  ..... 

CAOeiO    DANA  PONT  HILTON 

CA0847    DANA  POINT  RESORT  

CA13(n    ECONO  LODGE  

CA1435    MOTEL  6 

CA0613    RAMADA  INN  OF  DAVIS  

CA0163  DEL  MAR  HILTON  NORTH 
SAN  DIEGO. 

CA0493    STRATFORD  INN  

CA0S62    DELANO  SHILO  INN  

CA0131  BEST  WESTERN  HOTEL  DI- 
AMOND BAR. 

CA0e62  RADISSON  INN  DIAMOND 
BAR. 

CA0984    COMFORT  INN „„ 

CA0644    EMBASSY  SUITES  HOTEL  ... 

CA1115    RODEWAY  INN,  DUARTE  .... 

CA1157    DUBUN  PARK  HOTEL 

CA1264  BEST  WESTERN  COUR- 
TESY INN. 

CA1 195    MOTEL  6,  #1044 

CA0781     ST.  FRANCIS  MOTEL  

CA0842    BRUNNERS  MOTEL 

CA0995  DEL  COflONAOO  CROWN 
MOTEL 

CA0760    E  Z  8  MOTELS  INC  .„„ 

CA0287  EXECUTIVE  INN  OF  EL 
£ENTRO. 

CA1425    MOTEL  6 

CA0674    VACATION  INN  EL  CENTRO 

CA0381     HARBOR  VIEW  INN  

CA0621    COMFORT  INN 

CA1402    MOTEL  6 

CA0385  YOSEMITE  MOTELS  DBA 
CEDAR  LODGE. 

CA0584  COURTYARD  BY  MARRIOTT 
LOS  ANGELES  AIRPORT. 

CA0449  CROWN  STERLING  SUITES 
LOS  ANGELES  AIRPORT. 

CA1027  DOUBLETREE  CLUB  HOTEL 
LAX. 

CA0679    HACIENDA  HOTEL  AT  LAX  .. 

CA0029    LAX  HOTEL  

CA0972    IRVINE  SUITES  HOTEL 

CA0699    DAYS  INN  

CA0e96    FRIENDSHIP  INN 

CA0988    RADISSON  INN  ENCINITAS  . 

CA0035  BEST  WESTERN  ESCON- 
DIDO. 

CA0645    ESCONDIDO  WEST 

TRAVELOOGE. 

CA1 194    MOTEL  6.  #1047  

CA0446  BUDGET  HOST  TOWN 
HOUSE  MOTEL. 

CAOegO    COMFORT  INN  EUREKA 

CA1357    MOTEL  6 

CA12S3    RED  LION  HOTEL  

CA0309    SEAFARER  MOTOR  INN  

CAIlOe    BEST  WESTERN  CORDELIA 

WW* 


POBOXS95 


PO  BOX  127 


B80  SUPERIOR  AVE 

i  350  BRISTOL  ST 

(  B1  BAKER  ST 

ANTON  BLVD 

J  360  AVENUE  OF  THE  ARTS 


■  J11  E.  GARVEYST  _ 

I  S6  REDWOOD  HWY.  101.  SOUTH 


J  »  M  ST  

19  L  ST „.. 

<  W  HWY.  101  N  

3  B68  S.  SEPULVEDA  BLVD 

S  990  GREEN  VALLEY  CIRCLE  . 

ei61  CENTINELAAVE  

1 J605  N.  WOLFE  RD 

i  J65  KATELLA  AVE 

i  JOS  CORPORATE  AVE 

a  U02  PACIFIC  COAST  HWY  ... 

i  5135  PARK  LANTERN  

i  »  CAMINO  RAMON 

^35  CHILES  RD  „ 

0  F  ST 

1  >575  JIMMY  DURANTE  BLVD 


TflO  CAMINO  DEL  MAR  .... 

2E31  GIRARO  ST  

269  GENTLE  SPRING  LN  , 


J  1 725  E.  GATEWAY  OR 


S  138  E.  FIRE  STONE  BLVD 
t  125  E.  FIRESTONE  BLVD  ., 
1  )33  E.  HUNTINGTON  DR  .. 
(  i80  REGIONAL  STREET  ... 
1  J55  E.  MAIN  ST  


^  MONTROSE  CT 

E.  MAIN  ST  

5  N.  IMPERIAL  AVE  ... 
^  N.  IMPERIAL  AVE  ... 

*5  WAKE  AVE 

7  >5  STATE  ST „ 

3  »  SMOKETREE  DR  .... 
2p00  COTTONWOOD  .... 

AVE  ALHAMBRA 

16038  E.  VALLEY  BLVD 

3 129  PECK  RD „.... 

gp66HWY.  140  


a  XX)  E.  MARIPOSA  AVE 
1  140  E.  IMPERIAL  AVE  .. 


1  185  E.  GRAND 


!  !5  N.  SEPULVEDA  BLVD 

1  104  E.  SYCAMORE  AVE  . 

2  1192  LAKE  CENTER  DR  . 

1  )03  POWELL  ST  

4|0N.  HV\/Y.  101   „.. 

8|  ENCINITAS  BLVD  

1  '00  SEVEN  OAKS  RD  

1  190  W.  VALLEY  PKWY  .... 


S  X)  N.  QUINCE  ST 
8  13  FOURTH  ST  .... 


i  114  4TH  ST  

1  134  BROADWAY  (HWY.  101) 

1  129  FOURTH  ST  ..... 

2  '0  5TH  ST  .:. „.. 

4  173  CENTRAL  PL  


COSTA  MESA  CA  92627-  .... 
COSTA  MESA  CA  92626-  .... 
COSTA  MESA  CA  92626-  .... 
COSTA  MESA  CA  92626-  .... 
COSTA  MESA  CA  92626-  .... 


COVINA  CA  91724- 

CRESCENT  CITY  CA  95531- 

CRESCENT  CITY  CA  95531- 
CRESCENT  CITY  CA  95531- 
CRESCENT  CITY  CA  95531- 
CULVER  CITY  CA  90230-  ... 
CULVER  CITY  CA  90230-  ... 


CULVER  CITY  CA  90231-3200  . 


CUPERTINO  CA  95014-  . 

CYPRESS  CA  90630-  

CYPRESS  CA  90630-  

DANA  POINT  CA  92629- 
DANA  POINT  CA  92629- 

DANVILLE  CA  94526-  

DAVIS  CA  95616- . 

DAVIS  CA  95616- 

DEL  MAR  CA  92014-  ....„ 


DEL  MAR  CA  92014-  

DELANO  CA  93215-1048  ... 
DIAMOND  BAR  CA  91765- 

DIAMOND  BAR  CA  91765- 


DOWNEY  CA  90241-  .. 
DOWNEY  CA  90241-  „ 
DUARTE  CA  91010-".... 

DUBLIN  CA  94568-  

EL  CAJON  CA  92021-  . 


EL  CAJON  CA  92020-  .... 
EL  CAJON  CA  92021-  .„. 
EL  CENTRO  CA  92243-  . 
EL  CENTRO  CA  92243-  . 

EL  CENTRO  CA  92243-  . 
EL  CENTRO  CA  92243-  . 


EL  CENTRO  CA  92243-  ... 
EL  CENTRO  CA  92243-  ... 
EL  GRANADA  CA  94108- 

EL  MONTE  CA  91731- 

EL  MONTE  CA  91731- 

EL  PORTAL  CA  9531 S-  .... 


EL  SEGUNDO  CA  90245- 

EL  SEGUNDO  CA  90245- 

EL  SEGUNDO  CA  90245- 

EL  SEGUNDO  CA  90245- 
EL  SEGUNDO  CA  90245-  , 

EL  TORO  CA  92630- 

EMERYVILLE  CA  94608-  .. 

ENCINITAS  CA  92024-  

ENCINITAS  CA  92024-  

ESCONDIDO  CA  92026-  ... 


ESCONDIDO  CA  9202^ 

ESCONDIDO  CA  92025- 
EUREKACA  95501- 


EUREKA  CA  95501-  .... 
EUREKA  CA  95501-  .... 
EUREKA  CA  95501-  .... 
EUREKA  CA  95501-  .... 
FAIRFIELD  CA  94585- 


{714)646-2221 

(714)540-7000 

(714)241-6900, 

(714)540-2500 

(714)751-5100 

(818)915-3441 

(707)464-9771 

(707)464-9553 
(707)464-2187 
(707)464-4141 
(310)390-3511 
(310)641-7740 

(310)649-1776 

(408)252-9100 

(714)827-1010 
(714)828-4000 
(714)661-1100 
(714)661-5000 
(510)838-8080 
(916)753-3777 
(916)753-3600 
(619)792-5200 

(619)755-1501 
(503)641-6565 
(714)860-3700 

(714)860-5440 

(310)803-3555 
(310)861-1900 
(818)303-4544 
(510)828-7750 
(619)440-7378 

(619)588-6100 
.(619)444-8147 
(619)352-6431 
(619)353-0030 

(619)352-6620 
(619)352-6500 

(619)353-6766 
(619)352-9523 
(415)726-2329 
(818)575-7997 
(818)448-6660 
(209)379-2612 

(310)322-0700 

(310)640-3600 

(310)322-0999 

(310)616-0015 
(310)615-1073 
(714)380-9888 
(510)547-7888 
(619)436-4999 
(619)942-7455 
(619)740-1700 

(619)489-1010 

(619)745-925^ 
(707)443-4536 

(707)444-0401 
(707)445-9631 
(707)445-0844 
(707)443-2206 
(707)864-2029 
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CA0731     E  Z  8  MOTELS  INC  

CA0633  ECONOMY  INNS  OF  AMER- 
ICA. 

CA1389    MOTELS  .... ^ 

CA1 193    MOTEL  6.  #1035  ™ 

CA0S79    MARRKSTTS  TENAYA 

LODGE  AT  YOSEMITE. 

CA0210    COMFORT  INN  ....... .... 

CA1 192    MOTEL  6.  »249 

CA0717    SEABIRO  LODGE 

CA0904    HOUDAY  INN  EXPRESS 

CA0593  (XXJRTYARD  BY  MARRIOTT 
FOSTER  CITY. 

CA0349    HOLIDAY  INN  FOSTER  CITY 

CA0786  CXXJRTYARO  BY  MARRIOTT 
HUNTINGTON  BEA01. 

CA1096  RESIDENCE  INN  FOUNTAIN 
VALLEY. 

CA0125  BEST  WESTERN  THUNDER- 
BIRD  INN. 

CA0S94  COURTYARD  BY  MARRIOTT 
FREMONT. 

CA1 1 1 6    FREMONT  OUAUTY  INN 

CA1420    MOTEL  6 

CAQ274    RESIDENCE  INN  FREMONT 

CA0314    BEST  WESTERN 

TRADEWINOS  INN. 

CA0009  BEST  WESTERN  WATER 
TREE  INN. 

CA1140  CHATEAU  BY  PICCADiaY 
INN. 

CA0582  COURTYARD  BY  MARRIOTT 
FRESNO. 

CA0634  ECONOMY  INNS  OF  AMER- 
ICA. 

CA063S  ECONOMY  INNS  OF  AMER- 
ICA. 

CA0739    FRESNO  HILTON  

CA049e    HAMPTON  INN  FRESNO  ...„. 

CA0926  HOUDAY  INN  CENTRE 
PLAZA. 

CA0920  HOLIDAY  INN  FRESNO  AIR- 
PORT. 

CA1035    LA  OUINTA  INN  >26S0 

CA0103    LA  OUINTA  MOTOR  INN 

CA1354    MOTEL  6 _.. ... 

CA1363    MOTEL  6 „...„._ 

CA1 190    MOTEL  6,  *006 _.. 

CA1 191     MOTEL  6.  t1032 

CA1139  PICCADILLY  INN  HOTEL- 
AIRPORT. 

CA1138  PICCADIUV  INN  HOTELS. 
SHAW. 

CAOieS  PICCADILLY  INN  UNIVER- 
SITY. 

CA0373    SAN  JOAOUIN  HOTEL  .„ 

CA0358  SHERATON  SMUGGLER'S 
INN. 

CA0220    TRAVELERS  INN  . 

CA0365    TRAVELERS  INN 

CA0367    TRAVELERS  INN 

CA0563    FULLERTON  MARRIOTT 

CALIFORNIA  STATE  UNIV. 

CA0438    HERITAGE  INN  . 

CA0968    HOLIDAY  INN  FULLERTON  .. 

CA1375    MOTEL  6 

CA1196    MOTEL  6,  #1008      

CA0687  RADISSON  SUITE  HOTEL 
FULLERTON. 

CA0510    SHERWOOD  FOREST 

MOTEL 

CA1056    INNCAL  _ 

CA0071     PREMIER  RESIDENTIAL 

SUITES. 

CA0347    BEST  WESTERN  GILROY  „. 

CA1167    MOTEL6.  «025      „ 

CA0024    CIRCLE  INN  MOTEL  ....- 

CA0301  BEST  WESTERN  GOLDEN 
KEY  MOTOR  HOTEL 

CA0046    DAYS  INN  GLENDALE 

CA1117    ECX>NO  LODGE.  GLENDALE 

CA0876  FRIENDSHIP  INN  REGAL 
LODGE  MOTEL 

'^A0046    HOLIDAY  INN  GLENDALE  .... 

CA0807    RED  LION  HOTEL  


3331  N.  TEXAS  ST 
4376  CENTRAL  PL 


2353  MEGELLAN  RO  . 
1473  HOLIDAY  LANE 
1122  HWY.  41  

16780  VALLEY  BLVO . 
10195  SIERRA  AVE  „ 

191  S.  ST 

1859  ALAMAR  WAY  .„ 
550  SHELL  BLVO  ... 

1221  CHESS  OR  .... 
9950  SLATER  AVE 


9930  SLATER  AVE 
5400  MOWRY  AVE 


47000  LAKEVIEW  BLVD 


47031  KATO  ROAD  

46101  RESEARCH  AVE  .„„. 

5400  FARWEU  PL 

2141  N.  PARKWAY  DR 

4141  N.  BLACKSTONE  AVE  .-.. 

5113  E.  MCKINLEY  AVE  

140  E.  SHAW  AVE 

2570  S.  E.  ST 

5021  N.  BARCUS  AVE 


1055  VAN  NESS  

1551  N.  PEACH  AVE 

2233  VENTURA  AVE  „ 

5090  E.  CLINTON  .„ 

2926  TULARE  ST 

2926  TULARE  ST 

1240  N.  CRYSTAL  AVE  

4080  N.  BLACKSTONE  AVE 
4245  N.  BLACKSTONE  AVE 

445  N.  PARKWAY  DR „ 

5115E.  MCKINLEY  AVE  .... 


2305  W.  SHAW  AVE  . 
4961  N.  CEDAR  AVE 


1309 W.SHAW  „ 

3737  N.  BLACKSTONE  AVE 


6730  N  BLACKSTONE  ... 

2540  S.  SECOND  ST  . 

2655  E.  SHAW  AVE  

2701  E.  NUTWOOD  AVE 


333  E.  IMPERIAL  HWY „... 

222  W.  HOUSTON  AVE 

1415  S.  EUCLID  ST  

1440  N.  STATE  COLLEGE  

2932  EAST  NUTWOOD  AVENUE 


814  REDWOOD  DR 


8062  GARDEN  GROVE  BLVO  , 
18600  S.  NORMANDIE  AVE  ... 


360  LEAVESLEY  RD 

6110  MONTEREY  HWY  . 
9220  GRANITE  HILL  DR  , 
123  W.  COLORADO  ST  . 

600  N.  PAOFIC 

1437  E.  COLORADO  ST  , 
200  W.  (XILORADO  ST  . 


450  W.  PIONEER  DR 

221  E.  GLENOAKS  BLVD  STE  200 


FAIRFIELD  CA  94S33-  

FAIRFIELD  CA  9458S-  

FAIRFIELD  CA  9453*- 

FAIRFIELD  CA  94533- 

FISHCAMP  CA  93823- 

FONT  ANA  CA  92335-  

FONT  ANA  CA  92335-  

FORT  BRAGG  CA  95437-  . 

FORTUNA  CA  95540-  . 

FOSTER  CITY  CA  94404-  . 


FOSTER  CITY  CA  94404- 

FOUNTAIN  VALLEY  CA  9270S- 

FOUNTAIN  VALLEY  CA  9270S- 

FREMONT  CA  9453S- 

FREMONT  CA  94536- 

FREMONT  CA  94538-7321  

FREMONT  CA  94539-  . ; 

FREMONT  CA  94536- 

FRESNO  CA  93705-  ... 

FRESNO  CA  93726-  ... 

FRESNO  CA  93727-  ... 

FRESNO  CA  93710-  ... 

FRESNO  CA  93706-  ... 

FRESNO  CA  93722- 


FRESNO  CA  93710- . 
FRESNO  CA  93710-  . 
FRESNO  CA  93720- . 


FRESNO  CA  93727- 


FRESNO 
FRESNO 
FRESNO 
FRESNO 
FRESNO 
FRESNO 
FRESNO 


CA  93721 
CA  93721- 
CA  93728- 
CA  93726- 
CA  9372&- 
GA  93706-  . 
CA  93727- ., 


1440. 


FRESNO  CA  9371 1- 

FRESNO  CA  93726-  ........ 

FRESNO  CA  9371 1-. . 

FRESNO  CA  93726- 

FRESNO  CA  93710- _ 

FRESNO  CA  93706- 

FRESNO  CA  93710- 

FULLERTON  CA  92631-  . 

FULLERTON  CA  92635-  . 
FULLERTON  CA  92632-  . 
FULLERTON  CA  92532-  . 
FUUERTON  CA  92806-  . 
FULLERTON  CA  92631-  . 

GARBERVILLE  CA  95542- 


GARDEN  GROVE  CA  92644- 
GARDENA  CA  90248- 


GILROY  CA  95020- 

GILROY  CA  95020- 

GLEN  AVON  CA  92509- 
GLENDALE  CA  91204-  .. 

GLENDALE  CA  91203-  .. 
GLENDALE  CA  91205-  .. 
GLENDALE  CA  91204-  .. 

GLENDALE  CA  91203-  .. 
GLENDALE  CA  91207-  .. 


(707)426-6161 
(707)864-1728 

(707)427-0800 
(707)425-4566 
(209)683-6555 

(714)822-3350 
(909)823-6686 
(707)964-4731 
(707)7R-5500 
(415)377-0600 

(415)570-5700 
(714)968-5775 

(714)965-8000 

(510)792-4300 

(510)656-1800 

(510)490-2900 
(510)490-4528 
(510)794-5900 
(209)237-1881 

(209)222-4445 

(209)456-1418 

(209)221-6000 

(209)486-1188 

(209)276-1910 

(209)485-9000 
(209)251-5200 
(209)26»-1000 

(209)252-361 1 

(209)442-1110 
(209)442-1110 
(209)237-0855 
(209)222-2431 
(209)221-0800 
(209)435-5011 
(209)251-6000 

(209)266-3850 

(209)224-4200 

(209)225-1309 
(209)226-2200 

(209)431-3557 
(209)237-6644 
(209)294-0224 
(714)738-7800 

(714)447-9200 

(714)992-1700 
(714)992-0660 
(714)956-9690 
(714)579-7400 

(707)923-2724 

(714)898-3500 
(310)532-8200 

(408)848-1467 
(408)642-6061 
(714)360-1132 
(818)247-0111 

(818)956-0202 
(818)246-8367 
(818)246-7331 

(818)955-0202 
(818)956-5466 


tlM8 
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CM063   COMFORTINN GLENDORA 

CAoeae  twentieth       CE^4TURY 

MOTOfT  LODGE. 

CA0111  BEST  WESTERN  SOUTH 
GGAST  INN. 

CA0627  HOtlOAY  INN  SANTA  BAR- 
BARA. 

CA1404    MOTEL  6 

CAoeer  lamplighter  motel 

CA06S0    HOUOAY  lodge 

CA0141    BUCK    meadows    LODGE 

YOSEMTTE  WESTGATE  MOTEL. 
CA0341    LEE^   MIDDLE   FORK   RE- 
SORT MOTEL 
CAOaoe    THE  GROVELAND  HOTEL  ... 

CA1318    BREAKERS  INN 

CA0683  COURTYARD  BY  MARRK>TT 
HACIENDA  HEIGHTS. 

CA1374    MOTEL  6 

CA00t9    MIU  ROSE  INN 

CAIoee    RAMADA  LTD 

CA0956    BEST  WESTERN  HANfORD 


CITY 


CA0627    DOWNTOWN  MOTEL 
CA0010    HARBOR 

TRAVELODGE. 

CA1416    MOTEL  6 

CA0W7    RAMADA      LAX      AIRPORT 

SOUTH 
CA1032    BEST  WESTERN  HAYWARO 

CA0783    COMFORT  INN 

CA13K    MOTEL  6 


PO  BOX  481 
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606  W.  ALOSTA  AVE 

1346  E.  ALOSTA  AVE 


5620  CALLE  REAL 

S650CALLEREAL, 

5897  CALLE  REAL  . 
2S0  S.  ALTA  ST  ._ 
1221  E.  MAIN  ST  ... 
7647  HWY.  120 


GLENOORA  CA  91740- 
GLENOORACA9174(V- 

GOLETACA  93117- 


11399  CHERRY  OIL  RD 


CA0212    PHOENU  LODGE 

CA0e71    BEST       WESTERN       DRV 

CREEK  INN. 

CA0064    CAMELLIA  INN 

CA0e72    VINEYARD  VAUEY  INN 

CAOOTt    BEST     WESTERN     HEMET 

MOTOR  INN. 
CA0e64    HEMET  SUPER  8  MOTEL  ».. 

CA0788    RAMADA  MN  HEMET 

CA0721    SUPER  8  MOTEL 

CAe616    RIOGEMARK       GOLF       ft 

COUNTRY  CLUB  RESORT. 
CA0617    BEST    WESTERN    HOUY- 

WOOOPUZAINN. 

CACBa4    FRENCH  COTTAGE 

CA1337    RA0ISS0N4KXLYW000 

ROOSEVELT  HOTEL 

CA0842    SUNSET  406  MOTEL 

CA0815   SUNSET  8  MOTEL 

CA1184    TSEWENALO«N  BEST 

WESTERN  MOTEL 

CAOeeS   COMFORT  SUITES „... 

CAfl«S    HUNTINGTON  BEACH  HOtl- 
OAY INN. 

CA083e   QUALITY  INN _ „ 

CA0133    THE  WATERFRONT  HILTON 

BEACH  RESORT. 
CA0636    KNOTTY  PINE  CABINS     .... 

CA0406    TAHQUrrZ  MOTEL „ 

CA1026    HYATT  GRAND  CHAMPKDN8 
CA0669    STOUFFER       ESMERALDA 

RESORT 

CA0963    INOK)  SUPER  8  MOTEL 

CA13e3    MOTEL  6 

CA1431    MOTEL  6 

CA0241    PALM  SHADOW  INN 

CA0524    BEST  WESTERN   AIRPARK 

HOTEL 
CA0521    BEST  WESTERN   AIRPORT 

PLAZA  INN. 
CA0622    BEST    WESTERN    SUITES 

HOTEL. 
CA0623    DAYS   INN  AIRPORT  CEN- 

TEa 

CA1118    ECONO  LODGE 

CA0603    HAMPTON  INN  LAX  „ ." 

CA0983    HOLIDAY     INN     EXPRESS 

LOS  ANGELES  AIRPORT. 
CA0033    ROYAL  COMFORT  MOTEL  .. 
CAOSeS    COURTYARD  BY  MARRIOTT 

IRVINE  ORANGE  COUNTY. 
CA0319    EMBASSY    SUITES    HOTEL 

ORANGE  COUNTY  AIRPORT. 


18767  MAIN  ST 

39300  SOUTH  HWY.  ONE 
1906  AZUSA  AVE  

1154a7THAVE 

615  MILL  ST „. 

3020  CABRIUO  HWY 
756  CADILLAC  LN  


101  N.  REDtNGTON 

1665  W.  PAQFIC  COAST  HWY 

820  W.  SEPULVEDA  BLVD 

5250  W.  EL  SEGUNDO  BLVO  ... 


360  W.  A  ST : 

24997  MtSSKM  BLVO  . 

30155  INDUSTRIAL  PKWY.  S.W 

500  W.  A  ST 

196  DRY  CREEK 


GOLETACA  93117- 

GOLETA  CA  93117-  ...„ 

GONZALES  CA  9392fr- 

GRASS  VAUEY  CA  95945-  „.. 
GROVELAND  CA  95321- 

GROVELAND  CA  95321- 


•  •••••■•  'V*************  •  I 


211  N.  ST  

178  DRY  CREEK 

2625  W.  FLORIDA  AVE  ».. 


3510  W.  FLORIDA 

3886  W.  FLORIDA  AVE 

12033  OAKWOOD  AVE 

3800  AIRLINE  HWY  .- _„ 

2011  N.  HK3HLAND  AVE 


6757  SUNSET  BLVO 

7000  HOUYWOOO  BLVD  . 


6826  SUNSET  BLVO , 
•616  SUNSET  BLVD  . 
KKaHWAY  96 


16301  BEACH  BLVD  „. 
7667  CENTER  AVE  ..... 


PO  BOX  477 


800  PACIFK:  coast  HWY  .„ 
21100  PACIFK:  coast  HWY 


PINE  CREST 


HWY.  243 

600  INDIAN  WELLS  LN 
400  INDIAN  WELLS  LN 


11753  HWY.  Ill _. 

^  1100  VARNER  RD  „ 

B?-195  E.  VAUEY  PKWY 

80  761  HWY.  Ill  „ 

840  W.  MANCHESTER  BLVD 


GROVELAND  CA  95321- „„ 

GUALALA  CA  95445-  _ 

HACIENDA  HEIGHTS  CA  9174&-  . 

HACIENDA  HEK3HTS  CA  91746-  . 
HALF  MOON  BAY  CA  94019-  ..„. 

HALF  MOON  BAY  CA  94019- 

HANFORD  CA  93230- 

HANFORD  CA  93230- 

HARBOR  OTY  CA  90710- 


HARBOR  CITY  CA  90710- 
HAWTHORNE  CA  90eS<V-  .. 

HAYWARO  CA  94541-  „._ 

HAYWARO  CA  9454*- 

HAYWARO  CA  94544-  . 

HAYWARO  CA  94541-  

HEALOSBURG  CA  9544»- . 

HEAL0S8URG  CA  95448- . 
HEALOSBURG  CA  95446- . 
HEMET  CA  92545- 


HEMET  CA  92545- 

HEMET  CA  92546- 

HESPERMCA  92346-  .„. 
HOUISTER  CA  95023-  .„. 

HOUYWOOO  CA  90068- 

HOaYWOOO  CA  90028- 
HOaYWOOD  CA  90028- 

HOaYWOOD  CA  9002»- 
HOUYWOOD  CA  90028-  . 
HOOPA  CA  9564&. 


HUNTINGTON  BEACH  CA  92647- 
HUNTINGTON  BEACH  CA  92647- 

HUNTINGTON  BEACH  CA  92648- 
HUNTINGTON  BEACH  CA  92648- 


lOYUWILD  CA  92549- 

IDYUWILO  CA  92549- 

INDIAN  WELLS  CA  92210- 
INDIAN  WEUS  CA  92210- 


1730  CENTINELA  AVE  „..., 

5005  W.  CENTURY  BLVO  

»1  W.  MANCHESTER  BLVO 

139  W.  MANCHESTER  BLVO 
10300  LA  OENEGA  BLVD  _... 
1922  W.  CENTURY  BLVD  


1230  CENTURY  BLVO  .„ 
!701  MAIN  ST  


•120  MAJN  ST  


INDKD  CA  92201- „„ 

INOK)  CA  92203- 

INDK)  CA  92201- 

INDK)  CA  92201- 

INGLEWOOD  CA  90301- 

INGLEWOOD  CA  90302- 

INGLEWOOO  CA  90304- 

INGLEWOOO  CA  90301- 

INGLEWOOD  CA  90301- 
INGLEWOOD  CA  90304-  , 
INGLEWOOD  CA  90304-  , 

INGLEWOOD  CA  90304-  , 
IRVINE  CA  92714- „.... 


IRVINE  CA  92714- , 


<81S)963~93€1 
(818)335-3348 

(805)967-5200 

(805)964-6241 

(805)964-3596 
(408)675-3691 
(916)273>4406 
(209)962-5281 

(209)962-7408 

(209)962-4000 
(707)884-3400 
(818)966-1700 

(818)968-9462 
(415)725-9794 
(415)726-9700 
(209)683-7300 

(209)582-9036 
(310)326-9026 

(310)649-9560 
(310)536-9800 

(510)785-8700 
(510)538-4466 
(610>48»-8333 
(610)786-0417 
(707)433^)300 

(707)433-8182 
(707)433-0101 
(909)925-6605 

(714)658-2281 
(909)929-8900 
(619)949-3231 
(406)637-8151 

(213)851-1800 

(213)464-9144 
(213)466-7000 

(213)465-7186 
(213)46»-6051 
(916)62S-«294 

(714)841-1812 
(714)891-0123 

(714)636-7500  - 
(714)960-7873 

(714)669-2933 
(714)659-4654 
(619)341-1000 
(619)773-4444 

(819)342-0264 
(619)345-0550 
(619)342-6311 
(619)347-3476 
(310)677-7378 

(310)568-0071 

(310)677-7733 

(310)649-9276 

(310)674-«596 
(310)337-1000 
(310)671-7213 

(310)419-8041 
(714)767-1200 

(714)563-8332 
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CA0905    HOLIDAY    INN    IRVINE   OR- 
ANGE COUNTY  AIRPORT. 

CA0327    HYATT  REGENCY  IRVINE  ... 

CA0564    IRVINE  MARRIOTT  

CA0096    LA  QUINTA  INN  *663 

CA1036    LA  QUINTA  INN  1663 

CA0177    RADISSON    PLAZA    HOTEL 
ORANGE  COUNTY  AIRPORT. 

CA0997    RESIDENCE   INN   BY  MAR- 
RIOTT. 

CA0606    BEST   WESTERN   AMADOR 
INN. 

CA1331    TRAVELODGE,  KETTLEMAN 
CITY. 

CA0123    BEST  WESTERN  KING  CITY 
INN. 

CA0994    COURTESY  INN 

CA0779    KEEPER'S  INN  

CA1433    MOTEL  6 

CA1370    MOTEL  6 

CM622    RADISSON       HOTEL       LA 
JOLLA. 

CA0068    RESIDENCE  INN   BY  MAR- 
RIOTT LA  JOLLA. 

CA0572    SAN  DIEGO  MARRIOTT  LA 
XILLA. 

CA0357    SHERATON  GRANDE 

TORREY  PINES. 

CA1049    SUMMER  HOUSE  INN  

CA1010    TORREY  PINES  INN  

CA0172    U.  S.  SUITES  IN  LA  JOLLA  .. 

CA0e75    CONFORT  INN  LA  MESA  

CA0734    E  Z  8  MOTELS  INC  

CA0628    ECONO  LODGE  J1 410  

CA1367    MOTEL  6 

CA0268    TIME  MOTEL  

CA0948    HOLIDAY     INN     GATEWAY 
PLAZA 

CA0876    RESIDENCE         INN         BY 
MARIOTT  LA  MIRADA. 
.  CA0769    LA    QUINTA     INN     BUENA 
PARK. 

CA0303    BEST     WESTERN     LAFAY- 
ETTE PARK  HOTEL. 

CA1270    BEST    WESTERN    LAGUNA 
BRISAS  SPA  HOTEL. 

CA0400    INN  AT  LAGUNA  BEACH 

CA1304    QUAUTY  INN 

CA0586    COURTYARD  BY  MARRIOTT 
LAGUNA  HIUS. 

CA1305    THE    COMFORT    INN    LA- 
GUNA HILLS. 

CA0501     RITZ  CARLTON  HOTEL  LA- 
GUNA NIGUEL 

CA0231     LAKE  ARROWHEAD  HILTON 
RESORT 

CA0797    SADDLEBACK  INN _ 

00425    CLEAR  LAKE  INN 

.A0053    BEST  WESTERN  ANTELOPE 
VALLEY  INN. 

CA0320    DESERT        INN        MOTOR 
HOTEL. 

CA0738    E  Z  8  MOTELS  INC  

CA0473    ESSEX    HOUSE    HOTEL    ft 
RACQUET  CLUB. 

CA1359    MOTEL  6 

CA0227    RIO  MIRADA  MOTOR  INN  .... 

CA0872    TOWNHOUSE  MOTEL  

CA0595    COURTYARD  BY  MARRIOTT 
LARKSPUR  LANDING. 

CA0526    BEST     WESTERN     SOUTH 
BAY  HOTEL 

CA1306    COMFORT  INN  AIRPORT 

CA0519    DAYS  INN  AIRPORT  SOUTH 

CA0755    E  Z  8  MOTELS  INC 

CA0348    OLIVE  TREE  INN „...„ 

CA1 197    MOTEL  6.  •1359 „.„ 

CA1082    KON  TIKI  INN  

CAI213    MOTEL  6.  #270  

CA0711    QUALITY  SUITES 

CA0554    SANOCASTLE  INN  

CA1430    MOTEL  6 

CA0601     FAIRFIELD    INN    BY    MAR- 
RIOTT PLACENTIA. 




" - 





POBOX  1890  

- 

-— 



~- 

17941  VON  KARMAN  AVE  

17900  JAMBOREE  BLVO  

18000  VON  KARMAN  AVE  

14972  SAND  CANYON  AVE „. 

14972  SAND  CANYON  AVE 

1 8800  MACARTHUR  BLVD  

10  MORGAN 

200  S.  H'Arr.  49 „... 

33410  POWERS  DRIVE 

1190  BROADWAY 

4  BROADWAY  OR  '. 

615  CANAL  ST  

3  BROADWAY  CIRCLE  '. 

870  N.  BEACH  BLVD  

3299  HOLIDAY  CTT 

8901  GILMAN  OR 

4240  LA  JOLLA  VILLAGE  OR 

10950  N.  TORREY  PINES  RD  ...... 

7955  LA  JOLLA  SHORES  OR  

11480  N.  TORREY  PINES  RD  ....... 

8506  VILLA  LA  JOLLA  OR 

8000  PARKWAY  OR   

7851  FLETCHER  PKWY 

4210  SPRING  ST  

7621  ALVARADO  RD „.. 

7682  EL  CAJON  BLVD  

14299  FIRESTONE  BLVD  ~ 

14419  FIRESTONE  BLVD 

3  CENTER  POINT  OR  „ 

3287  MT.  DIABLO  BLVD 

1600  COAST  HWY 

211  N.  COAST  HWY  

1404  N.  COAST  HWY  

23175  AVENiDA  DE  LA  CARLOTA 

23061  AVENIDA  OE  LA  CARLOTA 

33533  RITZ  CARLTON  OR  

27984  HWY.  189  

300  S.  STATE  HWY.  173 

1010  N.  MAIN  ST  

44055  N.  SiERRA  HWY  

44219  N.  SIERRA  HWY  

43530  N.  17TH  ST.  W 

44916  N.  10TH  ST.  W 

43540  1 TTH  ST.  WEST 

1651  W.  AVE.  K 

44125  N.  SIERRA  HWY  

2500  LARKSPUR  LANDING  CTR  .. 


15000  HAWTHORNE  BLVD 


148'4  HAWTHORNE  BLVD 

15636  HAWTHORNE  BLVD 

7458  BROADWAY  

390  N.  HWY,  65  .. 

4673  LASSEN  DR 

1621  PRICE  ST  

860  4TH  ST  _.. 

651  FIVE  CITIES  OR 

100  STIMSON  AVE  

2101  LOVERIDE 

710  W.  KIMBERLY  AVE 


IRVINE  CA  92714- 

IRVINE  CA  92714- 

IRVINE  CA  92715- 

IRVINE  CA  92718- 

IRVINE  CA  92718-5841 
IRVINE  CA  92715- . 


IRVINE  CA  92715- 

JACKSON  CA  95642- 

KETTLEMAN  CITY  CA  93239- 
KING  CITY  CA  93930-  ._ „ 


KING  CITY  CA  93930- . 

KING  CITY  CA  93930- ;. 

KING  CITY  CA  93930- 

LA  HA8RA  CA  90631- 

LA  JOLLA  CA  92037- 

LA  JOLLA  CA  92037- 

LA  JOLLA  CA  92027-  „ 

LA  JOLLA  CA  92037- 

LA  JOLLA  CA  92037-  _„ 

LA  JOLLA  CA  92037- 

LA  JOLLA  CA  92037- 

LA  MESA  CA  91942- 

LA  MESA  CA  92042-  .„ 

LA  MESA  CA  91941- 

LA  MESA  CA  92041- 

LA  MESA  CA  92041- 

LA  MiRAOA  CA  90638-  

LA  MIRADA  CA  90638-  „.. 

LA  PALMA  CA  90623- 

LAFAYETTE  CA  94549- „ 

LAGUNA  BEACH  CA  92651- 

LAGUNA  BEACH  CA  92651-  

LAGUNA  BEACH  CA  92651- 

LAGUNA  HILLS  CA  92653-  ._ 

LAGUNA  HILLS  CA  92653-  

LAGUNA  NiGuEL  CA  92629-  

LAKE  ARBOAHEAD  CA  92352-  . 

LAKE  ARROWHEAD  CA  92352-  . 

LAKE^ORT  CA  95453-  „ ;.. 

LANCASTER  CA  93534- 

LANCASTER  CA  93534-  

LANCASTER  CA  93534-  

LANCASTER  CA  93534-  

LANCASTER  CA  93534-  „ 

LANCASTER  CA  93534-  ...._ 

LANCASTER  CA  53534-  

LARKSPUR  LANDING  CA  94939- 

LAWNOAwE  CA  90260-  

LAANOA^E  CA  90260- 

LAWNOALE  CA  90260- 

LEMON  QRO^E  CA  91945-  _-„ 

UNOSAV  CA  93247-  .....: 

LIVERVORE  CA  94550- 
PiSMO  BEACH  CA  9344a- 
PlSMO  BEACH  CA  9J449- 
PlSMO  BEACH  CA  9.^*49- 
PlSMO  BEACH  CA  9344^ 
PlTTSBURk-i  CA  94^o>- 
PLACENTIACAS.-S^O- 


(714)863-1999 

(714)975-1234 
(714)553-0100 
(714)551-0909 
(714)957-5841 
(714)833-9999 

(714)380-3000 

(209)223-021 1 

(209)386-0804 

(408)385-6733 

(408.385-4646 
(408)385-4843 
(408)385-5000 
(3101694-2158 
(80C  354-2900 

(619)587-1770 

(619)567-1414 

(619)558-1500 

(619)459-0261 
(619)453-4420 
(619/554-0300 
(6 19 '698-7747 
(619)698-9444 
(619j589-7288 
(619(464-7151 
(619)470-0500 
(714)739-8500 

(714)523-2800 

(714)670-1400 

(510)283-3700 

(714)497-7272 

(714)497-9722 
(714)494-6464 
(714,859-5500 

(7l4i859-0166 

(714,240-2000 

(714)336-1511 

(714,335-3571 

(707,263-3551 
(8051948-4651 

(805)942-510) 

{805.945-9477 
(805:948-0961 

(805)948-0435 
(805(949-3423 
(805)942-1195 
(415-925-1800 

(3101973-0998 

(3'0i6*6-lit1 
(3i0!6'iJ-7378 
(6i9>46?-T0rr 

(5'oc:.:-8i."'4 

iSOS  "J-ISJJ 
iSCS  .'~3^J665 

i80s..vju:4;!2 
15  tc '4."  .--1600 
(/t4W6-»410 


•itso 


UMI 


Faderal  Register 


HOTEL 


WESTERN 


CAOOei    QUALITY 

PUCENTIA. 
CAIISe    nESDENCE 

PLACeniA. 
CA0030    BEST 

PLACEflVILLE  INN. 
CA0975    RESIDENCE   INN  BY  MAR- 
RIOTT PLEASANT  HILL 
CA0586    COURTYARD  BY  MARRIOTT 

PLEASANTON. 
CA060e    DOUBLETREE  CLUB  HOTEL 
CA0649    HOLIDAY  INN  PLEASANTON 

CA0928    PLEASANTON  HILTON 

CA0115    SHERATON  inn 

PLEASANTON. 

CA0297    SHENANDOAH  INN 

CA0144    HA-  PENNY  INN Z 

CA1353    MOTEL  6 

CA0547    POMONA     DIAMOND  "ba'r 

SHILO  INN. 
CA0548    POMONA    HILLTOP    SHILO 

INN. 
CA0825    SHERATON  SUITES 

FAIRPLEX. 
CA0509    CASA   VIA   MAR   INN   AND 

TENNIS  CLUB. 
CA0395    THE     COUNTRY     INN    AT 

PORT  HUENEME. 
CA1268    BEST  WESTERN 

PORTERVILLE  INN. 
CA1378    MOTEL  6  ... 
CA024*    GOLD  PAN  MOTEL '.! 
CA0ei9    RAMONA  VAaEY  INN  '. 
CA0022    BEST  WESTERN  HERITAGE 

CA1127    COMFORT  INN 

CAOSeg    COURTYARD  BY  MARRIOTT 

RANCHO  CORDOVA. 
CA0778    DAYS  INN  SUNRISE  .. 
CA0639    ECONOMY  INNS  OF  AMEPk 

ICA. 
CA0604    FAIRFIELD    INN    BY    MAR- 
RIOTT RANCHO  CORDOVA. 

CA1054    INNCAL  

MOTEL  6 .'" 

OUAUTY  SUITES  HOTEL 
SHERATON  HOTEL  .... 
BEST  WESTERN  HERITAGE 


INN     ._.. 


5990  STONERIDGE  MALL  RD 
11950  DUBLIN  CANYON  .. 

7050  JOHNSON  DR ' 

5115HOPYARDR0 


17674  VILLAGE  DR  

310  E.  FOOTHILL  BLVO 
2470  S.  GAREY  AVE  .._. 
3200  TEMPLE  ST 


PLEASANT  HILL  CA  94525- 

PLEASANTON  CA  94568-  .„ 

PLEASANTON  CA  94588- 
PLEASANTON  CA  94588-  I 
PLEASANTON  CA  94588- 
PLEASANTON  CA  94588- 


PO  BOX  3646 


LAS 


CA1398 
CA0680 
CA0088 
CA0437 

INN. 
CA0571    MARRIOTT     RANCHO 

PALMAS. 
CA1355    MOTELS... 
CA0406    THE       WESTIN 

HILLS  RESORT. 
CA1271     BEST     WESTERN     GRAND 

MANOR  INN. 

CA1385    MOTEL  6 

CA0938    RED     BLUFF   "sUPER 8 

MOTEL 
CA1063    BEST    WESTERN 


3101  TEMPLE  ST 


601  W.  MCKINLEY  AVE 


377  W.  CHANNEL  ISLANDS  BLVD  ... 
350  E.  HUENEME  RD 


350  W.  MONTGOMERY  AVE 


935  W.  MORTON 
200  CRESENT  .„.. 
418  MAIN  ST 


PLYMOUTH  CA  95669-  . 
POMONA  CA  91 767-... 

POMONA  CA  91766- 

POMONA  CA  91768-3283  , 

POMONA  CA  91768-3241  . 

POMONA  CA  91768- 


PORT  HUENEME  CA  93041- 
PORT  HUENEME  CA  93041- 
PORTERVILLE  CA  93257-  .„.. 


a240  MATHER  FIELD  ROAD 
10683  WHITE  ROCK  RD  ...._. 


MISSION 


11269  POINT  E.DR  _.. 


11131  FOLSOMBLVD 
12249  FOLSOM  BLVD 


10713  WHITE  ROCK  RD  .„._.. 


PORTERVILLE  CA  93257- 

QUINCY  CA  95&71- ...    .       __  ' 

RAMONA  CA  92065-  ...... 

RANCHO  CORDOVA  CA  95742r'~ 


RANCHO  CORDOVA  CA  95670- 
RANCHO  CORDOVA  CA  96670-  . 


INN. 
CA0698 
CA0899 
CA1037 
CA1232 
CA1236 
CA1228 
CA1291 
CA1045 
CA0398 
CA1395 
CA0664 
CA0518 

INN. 
CA0555 


HILLTOP 


DAYS  HOTEL  

GRAND  MANOR  INN  .... 
LA  QUINTA  INN— REDDING 

MOTEL  6.  #1371  

MOTEL  6.  #674  _ 

MOTEL  6,  #95 ' 

OXNARD  SUITES  .... 
RED  LION/REDDING 

SUPER  8  MOTEL  

MOTEL  6 

REDLANOS  INN 

BEST  WESTERN  GALLERIA 


10800  ILSONDR 

10271  FOLSOM  BLVD 
11260  POINTS.  DR 
11211  POINT  E.DR  ... 
1179  SPRUCE  AVE  .„. 


11000  BOB  HOPE  DR 


9-570  HWY.  111  

IINAH  SHORE  8  BOB  HOPE  Dr" 


0  SALE  LANE 


:  0  WILLIAMS  AVE  .. 
:  03  ANTELOPE  RD 

300  HILLTOP  DR  .. 


.,„.  SfST  WESTERN  SUNRISE 
AT  REOONDO  BEACH  MARINA 

CA0922  HOLIDAY  INN  CROWNE 
PLAZA  REOONDO  BEACH 

CA0217  PORTOFINO  HOTEL  AND 
YACHT  CLUB. 

CA0703    DEAN  CREEK  RESORT 

CA0194  BEST  WESTERN  EXECU- 
TIVE SUITES. 

CA1128    COMFORT  INN  ... 

CA0830    HOWARD  JOHNSON  LODGE 


PO  BOX  157 


RANCHO  CORDOVA  CA  95670- 
RANCHO  CORDOVA  CA  96670-  '. 

RANCHO  CORDOVA  CA  95670-  . 


RANCHO  CORDOVA  CA  95670- 
RANCHO  CORDOVA  CA  95670-  """ 
RANCHO  CORDOVA  CA  95742- 
RANCHO  CORDOVA  CA  95742- 
RANCHO  CUCAMONGA  CA  9173S1" 

RANCHO  MIRAGE  CA  92270- 


RANCHO  MIRAGE  CA  92270- 
RANCHO  MIRAGE  CA  92270-  , 


180  HILLTOP  DR 
I  50  MISTLETOE  LN  „ 

I  180  HILLTOP  DR  I 

i  J85  BECHELLI  LN  . 
1  >50  TWIN  VIEW  BLVD  . 
1  J40  HILLTOP  DR  .. 
1  167  HILLTOP  DRIVE  ...."" 
1  130  HILLTOP  DR  ... 
5  175  CHURN  CREEK  RD 
1  60  ARIZONA  ST  

1  '35  W.  COLTON  AVE 

2  '40  ARTESIA  BLVD 


RED  BLUFF  CA  9608O- 

RED  BLUFF  CA  96080- 
RED  BLUFF  CA  96080- 


REDDING  CA  96002- 


4  10  N.  HARBOR  DR 
3  0  N.  HARBOR  DR 


a  0  PORTOFINO  WAY 


21   FIFTH  AVE 


H  18  EL  CAMINO  REAL 
7i  32  RESEDA  BLVD  


REDDING  CA  96001-   . 
REDDING  CA  96002-  .. 
REDDING  CA  96002-   .    Z.™ 
REDDING  CA  96001-  JT"" 

REDDING  CA  96003-  . 
REDDING  CA  96002-  ..  _ 
REDDING  CA  96002-  "" 

REDDING  CA  96001-        I 
REDDING  CA  96002- 
REDLANDS  CA  92374-  ... 
REDLANDS  CA  92374-  . 
REOONDO  BEACH  CA  9027&1" ." 

REOONDO  BEACH  CA  90277-  ... 

REOONDO  BEACH  CA  90277-  ... 

REOONDO  BEACH  CA  90277-  ... 


REDWAY  CA  95560- 

REDWOOO  CITY  CA  940^Z~Z^ 

REDWOOD  CITY  CA  94063- 

RESEDA  CA  9133&- ."."!!.'.'.".""  | 


(714)528-7778 

(714)996-0655 

'(916)622-9100 

(510)689-1010 

(510)463-1414 

(510)463-3330 
(510)847-6000 
(510)463-8000 
(5l0)450-«800 

(209)24S-«491 
(714)593-7617 
(909)591-1871 
(563)641-6565 

(503)641-6565 

(800)722-4065 

(805)984-6222 

(806)986-6353 

(209)781-7411 

(209)781-7600 
(91^)283-3686 
(619)789-6433 
(916)635-4040 

(916)363-3344 
(916)638-3800 

(916)635-0666 
(916)351-1213 

(916)631-7500 

(916)638-2500 
(916)362-5800 
(916)638-<4141 
(916)638-1100 
(714)466-1111 

(619)568-2727 

(619)324-8475 
(619)328-6965 

(916)529-7060 

(916)527-9200 
(916)527-8882 

(800)336-4680 


(916)221-8200 
(916)221-4472 
(916)221-8200 
(916)221-0562 
(916)246-4470 
(916)221-1800 
(916)221-0100 
(916)221-8700 
(916)221-8881 
(909)792-3175 
(714)798-0880 
(310)370-4363 

(310)376-0746 

(310)318-8888 

(310)379-8481 

(707)923-2555 
(415)366-6794 

(415)599-9636 
(818)344-0324 
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CA0624    DAYS  HOTEL 

CA0304    CARRIAGE  INN 

RIOQECREST. 

CA13t2    ECONO  LODGE  

CA132S    ELDORADO  MOTEL 

CA0070    HERITAGE  INN ....„„. 

CA0069    HERITAGE  SUITES 

CAtaei    MOTEL  6 _ 

CA0848    DAYS  INN  RIVERSIDE 

CA1321    DYNASTY   SUITES.   RIVER- 
SIDE. 

CA1129    ECONO  LODGE  

CA1371    MOTEL  6 

CA1414    MOTEL  6  _ _... 

CA0062    SHERATON  RIVERSIDE 

HOTEL 
CA0008    FIRST  CHOICE  INNS  HOTEL 

CA1137    BEST  WESTERN  INN 

CA1241    MOTEL  6.  #1038      .„ „ 

CA0766    RED   LION    INNS   SONOMA 
COUNTY. 

CA0730    BEST  INN 

CA1386    MOTEL  6 ...... 

CA0990    RODEWAY  INN  OF 

nOSEMEAD. 

CA0979    SHERATON  ROSEMEAO 

CA1275    BEST     WESTERN     ROSE- 
VtUE  INN. 

CA12go    OXNARD  SUITES 

CA1263    BEST    WESTERN    EXECU- 
TIVE INN. 

CA1418    MOTEL  6 

CA1020    HOLIDAY    INN   SAN   FRAN- 
CISCO. 

CA1040    LA  OUINTA  INN  3659 

CA0467    BEST      WESTERN       PON- 
DEROSA  INN. 
CA1013    BEVERLY  GARLAND  HOTEL 

CA0410    CANTERBURY  INN  

CA0959    CAPITOL  CENTER 

TRAVELOOGE. 
CA0471    CLARION       HOTEL      SAC- 
RAMENTO. 
CAOSfiO    COURTYARD  BY  MARRIOTT 
SOUTH  NATOMAS. 

CA0917    DAYS  INN  DOWNTOWN 

CAC313    DELTA  KING 

C:A0852    EXECUTIVE  INN 

CA0439    EXPO  INN  

CA0066    GOVERNORS  INN 

CA0898    GUEST  SUITES 

CA0918    HOLIDAY      INN      CAPITOL 

PLAZA  SACRAMENTO. 
CA0967    HOUDAY  INN         SAC- 

RAMENTO NORTHEAST. 
CA0048,  HOST  AIRPORT  HOTEL  BY 

MARRIOTT. 
CA0160    HOWARD  JOHNSON  HOTEL 
CA0653    HYATT      REGENCY      SA& 
RAMENTO. 

CA1059    INNCAL  

CA0640    INNS  OF  AMERICA 

CA1038    LA     OUINTA      INN      SAC- 
RAMENTO. 
CA0099    LA    QUINTA    MOTOR    INN 

•631. 
CA1366    MOTELS 


SAC- 


CA1372    MOTELS 

CA1373    MOTELS 

CA1409    MOTEL  6 

CA1412    MOTEL  6 

CA1223    MOTEL  6,  #013 

CA1210    MOTEL  S.«1005     , 

CA0411    RADISSON     HOTEL 
RAMENTO. 

CA1264    RED  LION  HOTEL 

CA0978    RESIDENCE  INN   BY  MAR- 
RIOTT. 

CA1090    RESIDENCE  INN  BY  MAR- 
RIOTT GAL  EXPO. 

CA0328    SACRAMENTO  HILTON  INN 

CA0335    SUPER   8   MOTEL    FLORIN 
LOCATION. 

CA0366    TRAVELERS  INN 

CA0e45    COMFORT  INN  „ 


3150  (aARRITY  WAY  

901  N.  CHINA  LAKE  BLVD 

201  W.  INYOKERN  ROAD  . 
410  8.  CHINA  LAKE  BLVO 

1060  N.  NORMA 

919  N.  HERITAGE  DR 

S36  S.  CHINA  LAKE  BLVO 
1510  UNIVERSITY  AVE  ..... 
3735  raWA  AVE 

9878  MAGNOLIA  AVE  

1260  UNIVERSITY  AVE  ...» 

3663  LA  SIERRA  AVE 

3400  MARKET  ST 


4420  ROCKLIN  RD  

6600  REDWOOD  DR  

6145  COMMERCE  BLVO 

1  RED  LION  DR  „... 

8714  E.  VALLEY  BLVD  __ 

1001  SAN  GABRIEL  BLVD  .... 
6832  GLENOON  WAY 

888  MONTEBEUO  BLVD 

220  HARDING  BLVD 

1M  N.  SUNRISE  AVE 

18880  E.  GALE  AVE  

18970  E.  LABIN  CT  ._ 

275  S.  AIRPORT  BLVO 

20  AIRPORT  BLVO 

1100  H  ST  

1780  TRIBUTE  RD 

1900  CANTERBURY  RD 

1111  H  ST  

700  16TH  ST  ; 

2101  RIVER  PLAZA  DR 


200  JIBBON  ST 
1000  FRONT  ST  . 

2030  ARDEN  WAY „., 

1413  HOWE  AVE  - 

210  RICHARDS  BLVO 

2264  COTTAGE  WAY  SUITE  1 
300  J.  ST 


5321  DATE  AVE 


6945  AIRPORT  BLVD 

3343  BRADSHAW  RD . 
1209  L  ST  

9646  MICRON  WY  ... 

25  HOWE  AVE 

200  JIBBOOM  ST 

4604  MADISON  AVE  . 


10694  OLSON  DR 

227  JIBBOOM  ST 

5110  INTERSTATE  -- 
7407  ELSIE  AVE  


7780  STOCKTON  BLVO  „... 

1415  30TH  ST  

7850  COLLEGE  TOWN  DR 
500  LEISURE  LN 

1401  ARDEN  WAY 

2410  W.  EL  CAMINO  

1530  HOWE  AVE 


2200  HARVARD  ST 
7216  55THST 


379S  NORTHQATE  BLVD  . 
144  KERN  ST 


RICHMOND  CA  94806-  „. 
RIDGECREST  CA  93555- 

RI06ECREST  CA  93555- 
RtOGECREST  CA  93565- 
RIDQECREST  CA  93555- 
RIOGECREST  CA  93556- 
RIDGECREST  CA  9355»> 
RIVERSIDE  CA  92507-  „ 
RIVERSIDE  CA 


RIVERSIDE  CA  92S03- 
RIVERSIDE  CA  92507- 
RIVERSIDE  CA  9250&. 
RIVERSIDE  CA  92501- 


ROCKUN  CA  95677- 

ROHNERT  PARK  CA  94928- 
ROHNERT  PARK  CA  94928- 
ROHNERT  PARK  CA  94928- 


ROSEMEAD  CA  91770-  ... 
ROSEMEAO  CA  91 77(V--. 
ROSEMEAO  CA  91770-  „. 


ROSEIUCAD  CA  91770- 

ROSEVILLE  CA  95678- 

ROSEViaE  CA  95661- 

ROWLAND  HEIGHTS  CA  91748-  ...„, 

ROWLAND  HEK3HTS  CA  91748- 

S.  SAN  FRANCiS<X)  CA  94080-  

S.  SAN  FRANCISCO  CA  94060-6515 
SACRAMENTO  CA  96814-  _ „ 

SACRAMENTO  CA  95815- 

SACRAMENTO  CA  96815- 

SACRAMENTO  CA  96814- 


SACRAMENTO  CA  95814- 
SACRAMENTO  CA  96833- 


SACRAMENTO  CA  95314- 

SACRAMENTO  CA  95814-  

SACRAMENTO  CA  96825- 

SACRAMENTO  CA  95825- 

SACRAMENTO  CA  95814- 

SACRAMENTO  CA  95825- 

SACRAMENTO  CA  95814-  

SACRAMENTO  CA  95841-2597 

SACRAMENTO  CA  9S8S7- 

SACRAMENTO  CA  95827- 

SACRAMENTO  CA  95814-  

SACRAMENTO  CA  95827-  

SACRAMENTO  CA  95826-  

SACRAMENTO  CA  95814-  

SACRAMENTO  CA  95841- 

SACRAMENTO  CA  96670- 
SACRAMENTO  CA  95814- 
SACRAMENTO  CA  95642- 
SACRAMENTO  CA  95828- 
SACRAMENTO  CA  95823- 
SACRAMENTO  CA  95816- 
SACRAMENTO  CA  95826- 
SACRAMENTO  CA  95815- 

SAC^AMENTO  CA  9581&- 
SACRAMENTO  CA  95833- 


SACRAMENTO  CA  95825- 

SACRAMENTO  CA  95815- 
SACRAMENTO  CA  95823- 

SACRAMENTO  CA  95834- 
SALINAS  CA  93905- 


(510)262-0700 
(619)446-7910 

(619)446-2551 
(619)371-2300 
(619)446-6643 
(619)446-7951 
(619)375-6866 
(714)788-8989 
(909)369-8200 

(909)687-3090 
(909)784-2131 
(909)351-0764 
(714)784-8000 

(916)624-4500 
(707)584-7435 
(707)565-8888 
(707)564-6466 

\  (818)571-6942 
(818)572-6076 
(818)286-9801 

(213)722-8800 
(916)782-4434 

(916)784-2222 
(818)810-1818 

(816)964-6333 
(415)873-3500 

(415)683-2223 
(916)441-1341 

(916)929-7900 
(916)927-3492 
(916)444-8880 

(916)444-8000 

(916)922-1120 

(916)448-8100 
(916)444-6464 
(916)929-5600 
(916)922-«633 
(916)446-7224 
(916)S2fr-4247 
(916)446-0100 

(916)336-5800 

(916)922-8071 

(916)366-1266 

(916)443-1234 

(916)361-3131 
(916)386-8408 
(916)448-4100 

(916)348-0900 

(916)635-8784 
(916)441-0733 
(916)331-6100 
(916)689-6565 
(916)689-9141 
(916)457-0777 
(916)383-8110 
(916)922-2020 

(916)922-8041 
(916)649-1300 

(916)920-9111 

(916)922-4700 
(916)427-7925 

(916)927-7117 
(408)756-8850 
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CA0968  HOUDAY     INN     EXPRESS 
SALEX 

CA0Q27  LAUREL  INN  MOTEL  

CA1396  MOTEL  6 ...„ 

CA1233  MOTEL  6,  #1370 

CA1237  MOTEL  6,  #639 

CA0622  COMFORT  INN „ 

CA0794  E  Z  8  MOTELS  INC 

CAoeaa  hilton  san  Bernardino 

CA1039    LA  OUINTA  INN  570 

CA0098    LA      OUINTA      INN      SAN 
BERNARDINO. 

CA1382    MOTEL  6 

CA1«1    MOTEL  6 „ 

CA0787    RAMADA  INN  SAN 

BERNARDINO. 

CA0675    VALLEY  MOTEL 

CA0597    COURTYARD  BY  MARRIOTT 

SAN  FRANCISCO  AIRPORT. 
CA1018    SUMMERFIELD  SUITES 

HOTEL 

CA0701     DAYS  INN  SAN  CARLOS 

CA0189    SAN  CARLOS  INN  „... „.. 

CA0894    COMFORT  SUITES 

CA0812    HOUDAY  INN  SAN 

CLEMENTE  RESORT. 

CA1313    QUALITY  SUITES 

CA1277    BAY   CLUB   HOTEL  A  MA- 
RINA. 
CA1052    BEST   WESTERN   BAYSIDE 

INN 
CAO167    BEST  WESTERN  HAOENDA 

HOTEL  OLD  TOWN. 
CA0110    BEST        WESTERN        INN 

MIRAMAR 
CA1320    BEST    WESTERN    POSADA 

INN. 
CA0e36    BEST 

SEAS. 
CA1147    BEST  WESTERN  SHELTER 

ISLAND  MARINA  INN. 
CA0486    BUDGET      MOTEL 

RADO. 
CA1091     BUDGET       MOTELS 
AMERICA  MISSION  VALLEY. 
CA0528    CARMEL  HIGHLAND 

DOUBLETREE   GOLF&TENNIS   RE- 
SORT. 
CAe993    CLARIONS 

JAMES. 
CA0057    CLARKE'S 

LODGE. 
CA0961     COMFORT 

BAY. 
CA09I2    COMFORT  INN  OLD  TOWN 

SAN  DIEGO  AIRPORT. 
CA1150    COMFORT  INN  SEAWORLD 

AREA. 
CA0874    COMFORT  SUITES  MISSION 

VALLEY. 
CA0841    CORINTHIAN  SUITES 

HOTEL 
CA0591    COURTYARD  BY  MARRIOTT 
MIRA  MESA  LA  JOLLA. 

CA0a21     DANA  INN  AND  MARINA  

CA0775    DAYS  INN  DOWNTOWN 

CA0823    DAYS  INN  HOTEL  CIRCLE  ... 
CA0491     DAYS    INN    MISSION    BAY 

IMAGE  INN. 
CA1253    DAYS     INN     SUITES     SEA 

WORLD/AIRPORT. 
CA044a    DOUBLETREE  CLUB  HOTEL 
CA0458    DOUBLETREE  CLUB  HOTEL 

RANCHO  BERNARDO. 
CA0114    DOUBLETREE     HOTEL     AT 
HORTON  PLAZA. 

CA0735    E  Z  8  MOTELS  INC  

CA0741     E  Z  8  MOTELS  INC  

CA0748    E  Z  8  MOTELS  INC  

CA0771     E  Z  8  MOTELS  INC 

CA0773    E  Z  8  MOTELS  INC  

CA0532    ECONO  LODGE  

CA0958    ECONO  LODGE  

CA0121     EMBASSY  SUITES  HOTEL  .. 


WESTERN     SEVEN 


ALVA- 


OF 


HOTEL     SAINT 

FLAMINGO 

INN     MISSION 


IdJOHNST 


61  t  W.  LAUREL  DR „... 

1(  10  FAIRVIEW  AVE 

U  D  KERN  ST „ 

IS  57  DELA  TORRE  BLVD 

1<  W  S.  BUSINESS  CENTER  DR 

17  50  S.  WATERMAN  AVE 

a  5  HOSPITALITY  LN 

2t  i  E.  HOSPITALITY  LN 

iff  E.  HOSPITALITY  LN  


111  W.REDLANDS  BLVD 

ia  iO  OSTREM-S  WAY 

20(10  OSTREMS  WAY  . 


610 
OiO 


13  iO  HUNTINGTON  AVE 


28  EL  CAMINO  REAL  

IS  a  EL  CAMINO  REAL  

37  II  S.  EL  CAMINO  REAL 

111  S.  AVE  DE  ESTRELU  

24*1  S.  EL  CAMINO  REAL 

21^1  SHELTER  ISLANDD  DRIVE 


17'  D 


1 

54J 
2S:  5 
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N.  MT.  VERNON  AVE 

BAYHILL  DR _ 


55>  W.  ASH  ST 

40|1  HARNEY  ST 

93|0  KEARNY  MESA  RD  

50^  N.  HARBOR  DR  

41    HOTEL  CIRCLE  S 

20$1  SHELTER  ISLAND  DR 

43l0  ALVARADO  CANYON  RD 

64|  CAMINO  DEL  RIO  S 

14455  PENASQUITOS  DR  


834  SIXTH  AVE 

1745  UNION  ST  „„. 

37|7  MIDWAY  DR „.. 

1945  SAN  DIEGO  AVE  .... 

46*)  DE  SOTO  ST 

63l  CAMINO  DEL  RIO.  S 

184)  FOURTH  AVE  

96j)  SCRANTON  RD  


W.  MISSION  BAY  DR 

9TH  AVE 

HOTEL  CIR.  S : 

CUIRMONT  BLVD  .... 


335  3  ROSECAANS  STREET 


5  EL  CAMINO  REAL  

1  BERNARDO  PLAZA  CT  , 


91 C  BROADWAY  CIR 


SALINAS  CA  93901- 


SALINAS  CA  93906-  

SAUNAS  CA  93905-  ^^. 

SALINAS  CA  93901-  

SAUNAS  CA  93905-  

SAN  BERNARDINO  CA  92408- 

SAN  BERNARDINO  CA  92408- 

SAN  BERNARDINO  CA  92408- 

SAN  BERNARDINO  CA  92408-341 1 
SAN  BERNARDINO  CA  92408- 


SAN  BERNARDINO  CA  92408- 
SAN  BERNARDINO  CA  92407- 
SAN  BERNARDINO  CA  92407- 

SAN  BERNARDINO  CA  9241 1- 
SAN  BRUNO  CA  94068- 


SAN  BRUNO  CA  94066- 


SAN  CARLOS  CA  94070-  ... 
SAN  CARLOS  CA  94070-  ... 
SAN  CLEMENTE  CA  92672- 
SAN  CLEMENTE  CA  92672- 


SAN  CLEMENTE  CA  92672- 
SAN  DIEGO  CA  92106-  


SAN  DIEGO  CA  92101-  

SAN  DIEGO  CA  92110-  

SAN  DIEGO  CA  92126-  

SAN  DIEGO  CA  92106-  

SAN  DIEGO  CA  92108-  

SAN  DIEGO  CA  92106-3194 

SAN  DIEGO  CA  9210O-  

SAN  DIEGO  CA  92108-'" 

SAN  DIEGO  CA  92129-  


101  )  OUTER  RD „.... 

335  » CHANNEL  WAY  .„ 

47*  '  PACIFIC  HV^  „ 

33J  >  MIDWAY  DR 

24€  I  HOTEL  CIRCLE  PL „ 

38a  1  GREENWOOD  

388  )  GREENWOOD  ST 

4551)  LA  JOLLA  VILLAGE  DR I 


SAN  DIEGO  CA  92101- 
SAN  DIEGO  CA  921 01- 
SAN  DIEGO  CA  921 10- 
SAN  DIEGO  CA  921 10- 
SAN  DIEGO  CA  92109- 
SAN  DIEGO  CA  92108- 
SAN  DIEGO  CA  92101- 
SAN  DIEGO  CA  92121- 


SAN  DIEGO  CA  92109-  .... 
SAN  DIEGO  CA  92101-  ..» 
SAN  DIEGO  CA  92108-  ..„ 
SAN  DIEGO  CA  92117-  _.. 

SAN  DIEGO  CA  921  lOr  .... 


SAN  DIEGO  CA  92130- 
SAN  DIEGO  CA  92128- 

SAN  DIEGO  CA  92101- 

SAN  DIEGO  CA  92154- 
SAN  DIEGO  CA  921 10- 
SAN  DIEGO  CA  921 10- 
SAN  DIEGO  CA  921 10- 
SAN  DIEGO  CA  92108- 
SAN  DIEGO  CA  921 10- 
SAN  DIEGO  CA  921 10- 
SAN  DIEGO  CA  921 22- 


(408)757-1020 

(408)44»-2474 
(408)758-2122 
(408)753-1711 
(408)757-3077 
(909)889-0090 
(714)888-4827 
(714)889-0133 
(714)888-7571 
(714)888-7571 

(909)825-6666 
(909)887-8191 
(714)887-3001 

(714)887-4258 
(415)952-3333 

(415)588-0770 

(415)591-5771 
(415)591-6655 
(714)361-6600 
(714)361-3000 

(714)366-1000 
(619)225-1604 

(619)233-7500 

(619)298-4707 

(619)578-6600 

(619)224-3254 

(619)291-1300 

(619)222-0561 

(619)280-1892 

(619)295-6886 

(619)672-9100 

(619)234-0155 

(619)234-6787 

(619)225-1295 

(619)543-1130 

(619)483-9800 

(619)294-3444 

(619)236-1600 

(619)558-9600 

(800)445-3339 
(619)239-9113 
(800)227-4743 
(619)275-5700 

(619)224-9800 

(619)481-5900 
(619)485-9250 

(619)239-2200 

(619)575-8808 

(619)223-9500 

(619)294-2512 

(619)224-3166 

(619)291-8252 

(619)54^944 

(619)5 

(6l9)i 
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CA0318  EMBASSY  SUITES  SAN 
DIEGO  BAY. 

CA0429  HAMPTON  INN  SAN  DIEGO 
KEARNY  MESA. 

CAOeO?    H(XIDAY  INN  EXPRESS 

CA0908  HOLIDAY  INN  HARBOR 
VIEW. 

CA09S2  HOLIDAY  INN  MISSKM  VAL- 
LEY HOTEL  ORCLE. 

CA0120  HOLIDAY  INN  MONTGOM- 
ERY FIELD. 

CA0412  HOLIDAY  INN  NORTH 
MIRAMAR  SAN  DIEGO. 

CA0219    HOLIDAY  INN  ON  THE  BAY  . 

CA0901  HOLIDAY  INN.  RANCHO 
BERNARDO. 

CA1047  HORTON  GRAND  HOTEL  .... 
HOWARD  JOHNSON  LODGE 
HUMPHRETS  HALF  MOON 


CAtOOT 
CA0873 

INN. 
CA0762 
CA0652 
CAQ262 
CA0152 
CA0273 
CA0968 

SUITES 
CA1413    MOTEL  6 


HYATT  ISLANDIA  HOTEL  „... 
HYATT  REGENCY  LA  JOLLA 

KINGS  INN  „„ 

KONA  KAI  RESORT 

LA  OUINTA  INN  «3657 

LEXINGTON     HOTEL    AND 


MOTEL  6,  «014 

PACIFIC  SHORES  INN  

PACIFIC  TERRACE  INN  „ 

PAN  PACIFIC  HOTEL  SAN 


SAN 
BY 


MAR- 


CA1208 

CA0489 

CA0492 

CA0307 
DIEGO. 

CA0e26    OUAUTY  INN  STADIUM 

CA06S9    QUALITY       SUITES       SAN 
OIEGO  NORTH. 

CA0067    RAOISSON  HOTEL  HARBOR 
VIEW.  ' 

CAIOOS'  RAOISSON     HOTEL     SAN 
DIEGO. 

CA0e74    RAOISSON    SUITE    HOTEL 
RANCHO  BERNARDO. 

CA0713    RAMAOA  HOTEL  BAY  VIEW 

CA133S    RAMADA       HOTEL       OLD 
TOWN. 

CA0820    RAMAOA  INN  HOTEL  OR- 
CLE. 

CA0662    RAMAOA  LIMITED  SUITES  .. 

CA0494    RAMAOA  SAN  DIEGO 

CA0663    RANCHO  BERNARDO 

TRAVELOOGE. 

CA0767    RED     UON     HOTEL 
DIEGO. 

CAOeiS    RESIDENCE        INN 
MARIOTT  SAN  DIEGO. 

CAO»ie    RESIDENCE  INN  BY 
RIOTT  SAN  DIEGO  NORTK 

CA0393    SAN  DIEGO  HILTON  BEACH 
AND  TENNIS  RESORT. 

CA0eO2    SAN      DIEGO      MARRK3TT 
HOTEL  AND  MARINA. 

CA0646    SAN  DIEQO  MARRIOTT  MIS- 
SION VALLEY. 

CA0573    SAN      DIEGO      MARRIOTT 
SUITES  DOWNTOWN. 

CA0221    SAN  DIEGO  MISSION  VAL- 
LEY HILTON. 

CA0162    SAN  DIEGO  PRINCXSS  RE- 
SORT. 

CA0076*  SEACOAST  SUITES 

CA0939    SHERATON     HARBOR     IS- 
LAND HOTEL 

CA0837    THE      HORTON      GRAND 
HOTEL 

CA0eS6    THE  WESTGATE  HOTEL 

CA0656    TRAVELOOGE  AT  THE  ZOO 

CA0154    TRAVELOOGE  HOTEL _. 

CA0791    TRAVELOOGE  SPORTS 

ARENA. 

CAOeei    U.  &  GRANT  HOTEL  

CA0171    U.  S.  SUITES  IN  DEL  MAR  „. 

CA0173    U.  S.  SUITES  IN  RANCHO 
8ERNAR0O. 

CA0170    U.  S.  SUITES  IN  SAN  DIEGO 


PO  BOX  8175  

601  PAOFIC  HWY  

5434  KEARNY  MESA  RD  .. 

3950  JUPITER  ST  .. 

1617  FIRST  AVE 

595  HOTEL  CIRCLE  S 

81 10  AERO  DR  _ 

9335  KEARNY  MESA  RO  . 

1355  N.  HARBOR  OR  _._.. 

17065  W.  BERNARDO  DR  ...„ 

311  ISLAND  AVE  „ 

4545  WARING  RD  „ 

2303  SHELTER  ISLAND  OR  .„ 


1441  OUIVIRA  RO 

3777  LA  JOLLA  VILLAGE  DR 

1333  HOTEL  CIRCLE  S  „.... 

1551  SHELTER  ISLAND  DR 

10185  PASEO  MONTRIL 

3888  GREENWOOD  ST 

5592  CLAIREMONT  MESA  BLVD  .. 

2424  HOTEL  CIRCLE  NORTH  „.... 

4802  MISSK3N  BLVD 

610  DIAMOND  ST 

400  W.  BROADWAY 

5343  ADOBE  FALLS  RD „ 

9880  MIRA  MESA  BLVD ; 

1646  FRONT  ST 

1433  CAMINO  DEL  RIO  S  ...._ „... 

11520  W.  BERNARDO  CT 

660  K  ST 

2435  JEFFERSON  ST 

2151  HOTEL  OR  S 

12979  RANCHO  PENASQUITOS  BLVD 

5560  KEARNY  MESA  RO 

16929  W.  BERNARJX)  DR  


7450  HAZARD  CTR  DR _.. 

5400  KEARNY  MESA  RD  

11002  RANCHO  CARMEL  DR _.. 

1775  E.  MISSKM  BAY  OR  . _.. 

333  W.  HARBOR  DR  

8757  RK)  SAN  DIEGO  DR 

701  A  ST _ 

901  CAMINO  DEL  RIO  S 

1404  W.  VACATK3N  RO 

4760  MISSION  BLVD  „. 

1380  HARBOR  ISLAND  DR 

311  ISLAND  AVE ^ 


1055  SECOND  AVE  

2223  EL  CAJON  BLVD  ... 

1960  HARBOR  ISLAND 

3737  SPORTS  ARENA  BLVD 


326  BROADWAY 

12S82  CARMEL  CREEK  . 
11880  CAMINITO  RONALOO 

71 10  SHOREUNE  OR ;.. 


SAN  DIEGO  CA  92101-  

SAN  DIEGO  CA  921 1 1-  

SAN  DIEGO  CA  92110- 

SAN  DIEGO  CA  92101- 

SAN  DIEGO  CA  92108-  . 

SAN  DIEGO  CA  92123-  ™ 

SAN  DIEGO  CA  92126- 

SAN  DIEGO  CA  92101- 
SAN  DIEGO  CA  92127-  .. 


SAN  DIEGO  CA  92101- 
SAN  DIEGO  CA  92120- 
SAN  DIEGO  CA  92106- 


SAN  OIEGO  CA  921 00-7898  .. 

SAN  DIEGO  CA  92122- 

SAN  DIEGO  CA  92108- 

SAN  DIEGO  CA  92106-  „ 

SAN  DIEGO  CA  92129-3811  . 
SAN  DIEGO  CA  92110-  


SAN  OIEGO  CA  921 17- 
SAN  DIEGO  CA  92108- 
SAN  DIEGO  CA  9210O- 
SAN  OIEGO  CA  92100-  .. 


SAN  DIEGO  CA  92101-  

SAN  OIEGO  CA  92120-  

SAN  OIEGO  CA  92131- 


SAN  OIEGO  CA  92101- 
SAN  OIEGO  CA  92708- 


SAN  DIEGO  CA  92127-1602 

SAN  DIEGO  CA  92101-  ....„ 


SAN  DIEGO  CA  921 10-3097 

SAN  DIEGO  CA  92106- 

SAN  DIEGO  CA  92120-  .„ 


SAN  DIEGO  CA  921 11- 

SAN  DIEGO  CA  92127-  


SAN  DIEGO  CA  92108- 
SAN  OIEGO  CA  921 11- 


SAN  DIEGO  CA  92128-  .„ 
SAN  DIEGO  CA  92109-  ... 


SAN  DIEGO  CA  92101-7709 
SAN  OIEGO  CA  92108-9607 

SAN  DIEGO  CA  92101-  

SAN  DIEGO  CA  9210O- 


SAN  DIEGO  CA  92109-  ._„ 

SAN  DIEGO  CA  92100- 

SAN  DIEGO  CA  92101-  

SAN  DIEGO  CA  92101-  „. 

SAN  DIEGO  CA  92101-    -- 
SAN  DIEGO  CA  92104- 
SAN  DIEGO  CA  92101- 
SANDIEGOCA9211O- 


SANDIEGOCA92101- 
SAN  DIEGO  CA  921 30- 
SAN  OIEGO  CA  92120- 


SAN  DIEGO  CA  92122- 


(619)239-2400 

(619)292-1482 

(619)226-8000 
(619)239-6171 

(619)291-6720 

(619)277-8868 

(619)695-2300 

(619)232-2861 
(619)485-6530 

(619)544-1836 
(619)286-7000 
(619)224-3411 

(619)224-1234 
(619)552-1234 
(619)297-2231 
(619)222-1191 
(619)484-8800 
(619)299-6633 

(619)268-9758 
(619)296-1612 
(619)483-6300 
(619)581-3500 
(619)230-4500 

(619)287-1911 
(619)530-2000 

(619)239-6800 

(619)260-0111 

(819)451-6600 

(619)696-0234 
(619)26O-«SO0 

(800)532-4241 

(619)484-3300 
(619)278-0600 
(619)487-0445 

(619)297-6466 

(619)270-2100 

(819)673-1900 

(6ig)27O.«0l0 

(619)234-1500 

(619)692-3800 

(619)696-9800 

(619)543-9000 

(619)274-4630 

(619)483-6780 
(619)692-2215 

(619)544-1686 

(619)236-1818 
(619)296-2101 
(619)291-6700 
(619)226-3711 

(619)232-3121 
(610)S64-<)300 
(619)554-0300 


I   (619)554-0300 


61954 


UMI 
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CA0943  WYNOHAM  NORTH  SAN 
DIEGO. 

CA0962    CX3MFORT  SUITES  HOTEL  .. 

CA1410    MOTELS  ..„ _„ „ 

CA0466    ADELAIDE  INN  „ 

CAt019  ANA  HOTEL  SAN  FRAN- 
OSCO. 

CA1075  BAY  STOCKTON  APART- 
MENTS 

CA1145  BEST  WESTERN  CANTER- 
BURY HOTEL 

CA0377  BEST  WESTERN  FLAMINGO 
BEST    WESTERN    MIYAKO 


CA0421 
INN. 
CAI288 
FAST. 
CA0084 
CA0149 
CA1327 
CA0198 
CA0793 
CA0199 
CA0t97 


BOCtOS  BED  AND  BREAK- 


SUITES      ST 

HOTEL      SAN 

INN      QVIC 


BROADWAY  MANOR  MOTEL 

CASTLE  INN  MOTEL  

CATHEDRAL  HILL  HOTEL  .... 
CHELSEA  MOTOR  INN  ™...... 

COMFORT  INN 

COVENTRY  MOTOR  INN  

COW  HOLLOW  MOTOR  INN 
AND  SUITES. 
CA1072    CRYSTAL   TOWER   APART- 
MENTS. 

CA0037    DELBEX  HOTEL _„.,.. 

CA0192    DEVIUE  MOTEL  _ 

CA0818    EXECUTIVE    SUITES    CITY 

HEIGHTS. 
CA0817    EXECUTIVE   SUITES   POST 

STREET  TOWERS. 
.CA0816    EXECUTIVE 
FRANCIS  PLACE. 
CA0233    FAIRMONT 
FRANCISCO. 
,  CA0331     FRIENDSHIP 
CENTER. 

CA0900    GRAND  HYATT  SAN  FRAN- 
CISCO ON  UMON  SQUARE. 

CA0291     GRANT  PLAZA  HOTEL  

CA0295    HOUDAY  INN  FISHERMAN'S 

WHARF. 
CA0903    HOUDAY        INN        UNION 
SQUARE. 

CA0079    HOTEL  DIVA 

CA1006    HOTEL  GRIFFON  

CA0472    HOTEL  NIKKO  SAN  FRAN- 

asco. 

CA1103    HOTEL  NIKKO  SAN  FRAN- 
CISCO. 

CA0257    HOTEL  TRITON 

CA0476    HOTEL  VINTAGE  COURT  .... 

CA0204    HYATT     AT     FISHERMAN'S 
WHARF. 

CA0503    HYATT       REGENCY       SAN 
FRANCISCO. 

CA0288    INN  AT  THE  OPERA  

CA0202    ITT     SMERATON     PALACE 
HOTEL. 

CA1143    JUUANA  HOTEL  

CA0023    LAYNE  HOTEL  ....„ 

CA0609    LOMBARD  PLAZA  HOTEL  .... 

CA1030    MAC       COUNORY       LANE 
APARTMENTS. 

CAt280    MARINA  MOTEL  

CA0971     METRO  PACIFIC  SUITES  

CA0987    METRO  PAORC  SUITES 
'CA0330    MIYAKO  HOTEL  . 

CA0290    MONTICEUOINN 

CA0361     MOSSER  VICTORIAN 

HOTEL  OF  ARTS  AND  MUSIC  INC. 

CA0426    MOTEL  CAPRI  

CA0150    NOB  Hia  MOTEL 

CAl  101    PACIFIC  HEIGHTS  INN  . '.. 

CA0340     PAN    PACIFIC   HOTEL   SAN 
FRANCISCO. 

CA0038    PARC  FIFTY  FIVE  HOTEL 

CA0442    PARK    HYATT    SAN    FRAN- 
CISCO. 

CA0147    PRESlDK)  TRAVELOOGE 

CA0913    QUALITY  HOTEL  AND  CON- 
FERENCE CENTER. 

CA0S61     RAMAOA    HOTEL    FISHER- 
MAN'S WHARF. 


•V 


597!  LUSK  BLVD 


213G33 


750 


114 
1 


501 
502 
5 

50Tt4IRD 


ISADORA 


BONITAAVE  

ARROW  HWY  .... 

DUNCAN  .... 

ST 


STOCKTON 
fUTTER  ST  ...... 


lEVENTH  ST 
800  SUTTER  ST  . 


1448  WILLARD  STREET 


2201  VAN  NESS  AVE  

1565  BROADWAY 

IIOirVAN  NESS  AVENUE 

2095  LOMBARD  ST 

240  TTH  ST  

1901  LOMBARD  ST 

2190  LOMBARD  ST  


2140  TAYLOR 


2l26kS«lSSION 
2599 

340 


ST 

LOMBARD  ST  

COST  ST  


737  I  OST  ST  .._ 

ONE  ST  FRANCIS  PL  .. 

950  I  lASON  ST 

860  (  DOY  ST  

345  !  TOCKTON  ST  

465  ( iRANT  AVE  

1300  COLUMBUS  AVE 


480  !  UTTER  ST  . 


440 
155 
222 


(  EARY  ST  . 
!  TUART  ST 
I  lASON  ST  . 


222  I  ASON  ST 


342 
650 
555 


(  RANT  AVE  . 

qUSH  ST  

POINT  ST 


5  EM  JARCAOERO  CENTER 


590 
545 
2028 

1059 


2015 
1630 
1555 
500 


55  CiRIL 
333 


2755 
1101 


333  f  JLTON  ST 

2  NEf/  MONTGOMERY  ST 


i  LISH  ST  

JPNES  ST _ 

OMBARD  ST 
UNION  ST  


f  03 


2576 

737 

840 

1625 

127 

54  FdURTH 


OMBARD  STREET 

3T  ST  

(t)ST  ST 

»OST  ST ._„, 

iuS  ST „.,„., 

ST 


REENWICH  ST  . 

'ACIFICAVE 

JNION  ST  _. 

nDST  ST  


MAGNIN  ... 
ftVTTERY  ST  .... 


.OMBARD  ST  ... 
/AN  NESS  AVE 


590  e  \y  ST 


SAN  DIEGO  CA  92121-  

SAN  DIMAS  CA  91773- ..... 

SAN  DIMAS  CA  91773- 

SAN  FRANCISCO  CA  94102- 

SAN  FRANCISCO  CA  94103- „. 

SAN  FRANCISCO  CA  94133-  - 

SAN  FRANCISCO  CA  94109-  .„ , 

SAN  FRANCISCO  CA  94103-  ._ 

SAN  FRANCISCO  CA  94115- 

SAN  FRANCISCO  CA  941 17- 

SAN  FRANCISCO  CA  94109- 

SAN  FRANCISCO  CA  94109- 

SAN  FRANCISCO  CA  941 0»- _... 

SAN  FRANCISCO  CA  94123- 

SAN  FRANCISCO  CA  94103- 

SAN  FRANCISCO  C A  94123- 

SAN  FRANCISCO  CA  94123- 

SAN  FRANCISCO  CA  94133- 

SAN  FRANCISCO  CA  941 10- _ 

SAN  FRANCISCO  CA  94123- 

SAN  FRANCISCO  CA  94133- 

SAN  FRANCISCO  CA  94133- 

SAN  FRANCISCO  CA  94133- 

SAN  FRANCISCO  CA  94108- 

SAN  FRANCISCO  CA  94109- 

SAN  FRANCISCO  CA  94108- 

SAN  FRANCISCO  CA  94108- 

SAN  FRANCISCO  CA  94133- 

SAN  FRANCISCO  CA  94108- 

SAN  FRANCISCO  CA  94102- 

SAN  FRANCISCO  CA  94105- 

SAN  FRANCISCO  CA  94102- 

SAN  FRANCISCO  CA  94102- 

SAN  FRANCISCO  CA  94108- 

SAN  FRANCISCO  CA  94108- 

SAN  FRANCISCO  CA  94133- 

SAN  FRANCISCO  CA  94111- 

SAN  FRANCISCO  CA  94102- 

SAN  FRANCISCO  CA  94105- 

SAN  FRANCISCO  CA  94108- 

SAN  FRANCISCO  C A  94102-  ... . 

SAN  FRANCISCO  CA  94123-  .._ 

SAN  FRANCISCO  CA  94109- 

SAN  FRANCISCO  CA  9412»-  _ 

SAN  FRANCISCO  CA  94109- 

SAN  FRANCISCO  CA  94109- 

SAN  FRANCISCO  CA  94115- 

SAN  FRANCISCO  CA  94102- 

SAN  FRANCISCO  CA  94103- 

SAN  FRANCISCO  CA  94123- 

SAN  FRANCISCO  CA  94109- 

SAN  FRANCISCO  CA  94070- 

SAN  FRANCISCO  CA  94102-  _ 

SAN  FRANCISCO  CA  94102- 

SAN  FRANCISCO  CA  94111- .'. 

SAN  FRANCISCO  CA  94123- 

SAN  FRANCISCO  CA  94109- 

SAN  FRANCISCO  CA  94133-1706 


(619)558-1818 

(909)592-0500 
(909)592-5631 
(415)441-2281 
(415)974-6400 

(415)397-3118 

(415)474-6464 

(415)621-0701 
(415)921-4000 

(415)664-6842 

(415)776-7900 
(415)441-1155 
(415)776-8200 
(415)563-5600 
(415)861-6469 
(415)567-1200 
(415)921-5800 

(415^885-0333 

(415)626-9406 
(415)346-4664 
(415)567-5151 

(415)567-5151 

(415)567-5151 

(415)772-5217 

(415)474-4374 

(415)398-1234 

(415)434-3883 
(415)771-9000 

(415)398-8900 

(415)865-0206 
(415)495-2100 
(415)394-1111 

(415)394-1111 

(415)394-0500 
(415)392-4666 
(415)563-1234 

(415)788-1234 

(415)863-8400 
(415)392-8600 

(415)392-2540 
(415)441-9317 
(415)921-2444 
(415)433-3333 

(^15)921-0364 
(4i5'928-7600 
(415j928-7600 
(415)922-3200 
(415)392-8800 
(415)986-4400 

(415)346-4667 
(415)775-8160 
(415)776-3310 
(415)771-8600 

(415)392-8000 
(415)392-1234 

(415)931-e581 
(415)776-8200 

(415)885-4700 
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CA0999    REDWOOD  INN  MOTEL  ...... 

CA0S02    RITZ  CARLTON  HOTEL  SAN 
FRANCISCO. 

CA0039    ROBERTS  AT  THE  BEACH 
MOTEL 

CA1130    RODEWAYINN  

CA0193    ROYAL  MOTEL 

CA0296    SAN  FRANCISCO  AIRPORT 
HILTON  HOTEL 

CA0187    SAN  FRANCISCO  HILTON  & 
TOWERS 

CA0577    SAN      FRANCISCO      MAR- 
RIOTT FISHERMAN'S  WHARF. 

CA0576    SAN      FRANOSCO      MAR- 
RIOTT MOSCONE  CENTER. 

CA0007    SANDS  MOTEL  OR  SUPER 
8  MOTEL 

CA0264    SAVOY  HOTEL ._ 

CA0443    SHERATON     AT     FISHER- 
MAN'S WHARF. 

CA1281     SIR        FRANCIS        DRAKE 
HOTEL 

CA0384    STANYAN  PARK  HOTEL  

CA0834    STOUFFER  STANFORD 

COURT  HOTEL 

CA1 163    THE  ABIGAIL  HOTEL 

CA0814    THE  CHANCELLOR  HOTEL  . 

CA1064    THE  FITZGERALD  HOTEL  ... 

CA1066    THE       GALLERIA        PARK 
HOTEL 

CA1002    THE       HARBOR       COURT 
HOTEL 

CA1161     THE  HOLIDAY  LODGE  

CA1144    THE  HOTEL  MAJESTIC 

CA1162    THE  PHOENIX  INN  

CA0080    THE  PRESCOTT  HOTEL 

CA1159    THE  RAPHAEL  HOTEL  

CA1076    THE      TELEGRAPH       HIU 
APARTMENTS. 

CA1081     THOUSAND  CHESTNUT  ..._. 

CA1079    TRINI-nr  PLAZA ; 

CA1077    TRINITY  SUITES  

CA1073    TRINITY  TOWERS  

CA1323    TUSCAN  INN  

CA1074    TWENTY  TWO 

VANDERWATER. 

C;A1078    TWO    THOUSAND    BROAD- 
WAY 

CA1065    VALU  INN  OASIS  MOTEL  ._.. 

CA0696    COMFORT  INN „ 

CA1314    COMFORT     INN     AIRPORT 
SOUTH 

CA0S98    COURTYARD  BY  MARRIOTT 
SAN  X)SE  AIRPORT. 

CA0756    E  Z  8  MOTELS  INC  ...^ 

CA0758    E  Z  8  MOTELS  INC  ._ 

CA0705    EXECUTIVE  INN  ...._ 

CA0707    EXECUTIVE  INN  ....: 

CA0475    FAIRMONT  HOTEL  . 

CA08S6    HOMEWOOO    SUITES   SAN 
MSB. 

CA1009    HOTEL  SAINTE  CLAIRE  . 

CA0710    HYATT  SAN  JOSE  L„..*..„.._ 

CA1415    MOTELS „.,;. 

CA1231     MOTEL  6.  #103  .....1 

CA0334    PARKVIEW  MOTEL  ^ 

CA0e09    RED     LION     HOTEL     SAN 
JQSE. 

CA0689    SAN   JOSE    AREA    DOWN- 
TOWN TRAVELOOGE. 

CA0811    SAN    JOSE    HILTON    AND 
TOWERS. 

CA0715    SANDS  MOTEL  _...i. 

CA0720    SUMMERFIELD         SUITES 
HOTEL 

CA0444    THE  HENSLEY  HOMSE  BED 
AND  BREAKFAST  INN. 

CA0351    THE  PRESIDENT  INN  

CA00S9    SAN  LEANDRO  MARINA  INN 

CA1046    BEST     WESTERN     ROYAL 
OAK  MOTOR  HOTEL 

CA0461     LA  CUESTA  MOTOR  INN  .». 

CA1227    MOTEL  6.  •1373 I 

GA1248    MOTEL  6.  f  138..... 

GA0Q26    QUAUTY  SUITES  . 


1530  LOMBARD  ST  „. 

600  STOCKTON  ST „. 

2828  SLOAT  BLVD  . 

1450  LOMBARD  ST     ^..j;     ]• 

2555  LOMBARD  ST  ... 

SAN  FRANCISCO  INTL  AIRPORT 


333  O-FARREa  ST 

1250  COLUMBUS  AVE 
55  FOURTH  ST 


2440  LOMBARD  ST 


580  GEARY  ST  _ 
2500  MASON  ST 


450  POWELL  STREET  . 

750  STANYAN  ST 

905  CAUFORNIA  ST  .... 


246  MCAUISTER  ST 

433  POWEa  ST 

S20  POST  ST  

191  SUTTER  ST 


165  STEURAT  ST  

1901  VAN  NESS  STREET 

1500  SUTTER  ST 

601  EDDY  ST  

545  POST  ST  

386  GEARY  ST 

360UNK)NST  


1000  CHESTNUT 

1169  MARKET 

845  PINE  ST. 
SSSOFARREU 


425  NORTHPOINT  ST 
22  VANDERWATER  .._ 


2000  BROADWAY  . 

900  FRANKUN  ST 
1215  S.  FIRST  ST  ..... 
21 18  THE  ALAMEDA 


1727  TECHNOLOGY  OR 


2060  N.  FIRST  ST  ... 
1560  N.  FIRST  ST  ... 
3830  MONTEREY  „ 

16605  CONOrr  . 

170  S.  MARKET  ST 
10  W.  TRIMBLE 


302  S.  MARKET  ST 
1740  N.  RRST  ST  .„„ 
2081  N.  FIRST  ST  .._. 

2SS0  FONTAINE „ 

1140  S.  SECOND  ST 
2060  GATEWAY  PL.. 

1041  THE  ALAMEDA 

300  ALAMEDA  BLVD  . 

1787MONTERY „ 

1602  CRANE  CT 

456  N.  THIRD  ST  


3200  MONTEREY  

68  SAN  LEANDRO  MARINA 
214  MADONNA  ...: 


2074  MONTEREY  ST  „ 
1S2SCALLE  JOAQUIN 
1433  CALLE  JOAQUIN 
1631  MONTEREY  ST  „ 


SAN  FRANCISCO  CA  94123- 
SAN  FRANaSCO  CA  9410fr- 

SAN  FRANQSCO  CA  9411&- 


SAN  FRANCISCO  CA 
SAN  FRANCISCO  CA 
SAN  FRANCISCO  CA 

SAN  FRANCISCO  CA 

SAN  FRANCISCO  CA 

SAN  FRANCISCO  CA 

SAN  FRANCISCO  CA 

SAN  FRANCISCO  CA 
SAN  FRANCISCO  CA 


94123-  

94123-  

94128-0366 


94102- 
94133- . 
94103- , 
94123- . 


94102- 
94133- , 


SAN  FRANCISCO  CA  94102- 

SAN  FRANCISCO  CA  94117- 
SAN  FRANCISCO  CA  94106- 

SAN  FRANCISCO  CA  94102-  , 
SAN  FRANCISCO  CA  94102- 
SAN  FRANCISCO  CA  94109-  . 
SAN  FRANCISCO  CA  94104-  . 

SAN  FRANCISCO  CA  94105-  . 


SAN  FRANCISCO 
SAN  FRANCISCO 
SAN  FRANCISCO 
SAN  FRANCISCO 
SAN  FRANCISCO 
SAN  FRANCISCO 

SAN  FRANCISCO 
SAN  FRANCISCO 
SAN  FRANCISCO 
SAN  FRANCISCO 
SAN  FRANCISCO 
SAN  FRANCISCO 


CA9410»-. 
CA9410»- 
CA  94109- 
CA  94102- 
CA  94102- 
CA  94133-  , 

CA  94109- 
CA  9410(3-. 
CA  94108- . 
CA  94109- . 
CA  94133- . 
CA  94133- . 


SAN  FRANCISCO  CA  94115- 
SAN  FRANCISCO  CA  94109- 

SAN  JOSE  CA  951 10- 

SAN  JOSE  CA  95126- 

SAN  JOSE  CA  951 10- 

SAN  JOSE  CA  96131- 

SAN  JOSE  CA  951 12-. 
SAN  JOSE  CA  95111- . 
SAN  JOSE  CA  95037-  . 
SAN  JOSE  CA  95113-2395  . 
SAN  JOSE  CA  95131- „.. 

SAN  JOSE  CA  951 13-. 
SAN  JOSE  CA  951 12-... 
SAN  JOSE  CA  95131-  . 
SANJOSECA  95121- . 
SAN  JOSE  CA  951 12-. 
SAN.JOSE  CA  951 10- . 

SAN  JOSE  CA  95126- 

SAN.  JOSE  CA  95110- 

SANJOSECA  951 12-. 
SANJOSECA  951 12- 


SANJOSECA  951 12-;. 


SAN  JOSE  CA  951 1 1- 

SAN  LEANDRO  CA  94577-  ....„ 
SAN  LUIS  OBISPO  CA  93405- 

SAN  LUIS  OBISPO  CA  93401- 
SAN  LUIS  OBISPO  CA  93401- 
SAN  LUIS  OBISPO  CA  93401- 
SAN  LUIS  OBISPO  CA  93401- 


(415)776-3800 
(415)296-7466 

(415)564-2610 

(415)673-0691 
(415)921-8106 
(415)569-0770 

(415)771-1400 

(415)775-7556 

(415)896-1600 

(415)922-0244 

(415)441-2700 
(415)36^-6600 

(415)382-7756 

(415)751-1000 
(415)969-3500 

(415)861-0728 
(415)362-2004 
(415)775-8100 
(415)781-^)60 

(416)882-1300 

(415)775-4460 
(415)441-1100 
(41S)77»-1380 
(415)563-0303 
(415)9eS-«000 
(415)421-4333 

(415)474-6333 
(415)861-3333 
(415)433-3333 
(416)886-3333 
(415)561-1100 
(415)433-3333 

(416)563-6333 

(415)685-6866 
(408)280-6300 
(406)243-2400 

(408)441-6111 

(406)436-0636 
(408)453-1830 
(408)281-8700 
(408)778-0404 
(408)998-1900 
(408)428-9900 

(408)295-2000 
(408)993-1234 
(408)436-8180 
(408)270-3131 
(406)297-6456 
(40e)45»-4000 

(40e)29&^15e 

(408)287-2100 

(40^293-6025 
(406)436-1600 

(408^96-3537 

(406)972-2200 
($10)eefr-1311 
(906)644-4410 

(106)543-2777 
(805)541-6992 
(806)549-9585 
(805)541-6001 
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CA0716    SANDS  MOTEL  .._ _ 

CA0680    SAN  MARCOS 

TRAVELOOGE. 
CA0350    BEST       WESTERN       SAN 

MATEO. 

CA0906    HOLIDAY  INN 

CA0907    HOUDAY  INN  EXPRESS  

CA070a    HOWARD  JOHNSON  LODGE 
CAnai     QUALITY        HOTEL        SAN 

FRANCySCO  AIRPORT  S. 
CA0T24    RESIDENCE        INN        SAN 

MATEO. 

CA0512    VILLA  QUALITY  HOTEL 

CA1031     BEST       WESTERN       SAN 

PEDRO  GRAND  HOTEL. 
CAJ258    BEST   WESTERN    SUNRISE 

HOTEL  AT  PORTS  O-QALL. 
CA1024    DOUBLETREE   HOTEL  AND 

MARINA. 

CA0020    SEAROCK  MOTEL  

CA0t26    SHERATON  LOS  ANGELES 

HARBOR  HOTEL. 
CAOSt  1     EMBASSY  SIMTES  HOTEL  & 

CONFERENCE  CENTER. 

CA0C66    VILLA  INN  MOTEL 

CA0611     RESIDENCE   INN   BY   MAR- 
RIOTT. 
CA01S9    SAN     RAMON      MARRIOTT 

HOTEL  AT  BISHOP  RAMCH. 

CA1170    MOTEL6.»1212  _..  . 

CA0329    AMERICANA  INN  4.  SUITES  . 
CA0642    ECONOMY      MOTELS      OF 

AMERICA. 

CA1226    MOTEL  6,  #98 

CA0895    COMFORT     SUITES     JOHN 

WAYNE  AIRPORT. 
CA05a7    COURTYARD  BY  MARRIOTT 

SOUTH  COAST  METRO. 
CA1151     CROWN  STERLING  SUITES. 

ORANGE  COUNTY  AIRPORT. 

CA021 1     DAYS  INN  

CA0625    DOUBLETREE  CLUB  HOTEL 

ORANGE  COUNTY  AIRPORT. 
CACM81     HOWARD  JOHNSON  LODGE 
CA0867    HOWARD  JOHNSON  LODGE 

CA1406    MOTEL  6 

CA1235    MOTEL  6.  #738 

CA0447    QUALITY  SUITES  ORANGE 

COUNTY  AIRPORT, 
CA0861     RADISSON    SUITE     HOTEL 

SANTA  ANA. 
CA0213    RAMAOA    GRAND    AVENUE 

HOTEL 
CA1274    BEST     WESTERN     ENCINA 

LODGE  &  SUITES. 
CA1273    BEST    WESTERN    PEPPER 

TREE  INN. 
CA0188    FESS  PARKER'S  RED  LION 

RESORT. 

CA1350    MOTEL  6  

041351     MOTEL  6 

CA1229    MOTEL  6.  «346 „ 

CA0553    QUAUTY     SUITES     SANTA 

BARBARA. 
CA0966    SANTA     BARBARA     BEACH 

TRAVELOOGE. 

CA0167    SANTA  BARBARA  INN 

CA0867    SHERATON     SANTA     BAR- 
BARA HOTEL  &  SPA. 

CA0667    SIMPSON  HOUSE  INN  

CA0702     DAYS  INN  SANTA  CLARA  ... 

CAC759     E  2  8  MOTELS  INC 

CA0292    EMBASSY  SUITES  HOTEL  ... 
CA004J     HOWARD  JOHNSON  LODGE 

CAS379    MOTEL  6 

CA0973    QUALITY    SUITES    SILICON 

VALLEY. 
CA0S78    SANTA  CLARA  MARRIOTT  .. 
CA0294    SANTA  CLARA 

TRAVELODGc. 
CA0433     THE  WESTIN  HOTEL  SA.'JTA 

CLARA. 
CAO;75    THE  WOODCREST  HOTEL  .. 

CAJ^i'S    WESTIN  HOTEL  _ 

CAC796    CASA  BLANCA  MOTEL 


9;o 


29-  0  S.  NORFOLK  ST 


331   N.  BAYSHORE  BLVD  ..._ 

351   BAYSHORE  BLVD  

22  0  S.  EL  CAMINO  REAL  .... 
4040  S.  EL  CAMINO  REAL  .... 


20  0  WINDWARD  WAY 


40  0 


11 


521 


S.  HARBOR  BOULEVARD 
28|0  VIA  CABRILLO  fMRlNA  .. 


3S 
60 


10 


1610 


io; 


261  0  BISHOP  DR 


90|0  CASTILLO  DR  

W.  SAN  YSIDRO  BLVD 
VIA  DE  SAN  YSIDRO  ... 


23( 

16( 

2610 

30<2 
13:5 


93! 

2 

1 

1 

271 


27(0 

717 

1613 

(1 


22 

90: 
11 

12* 
42(  3 

35;  3 
28J  5 

54(  5 


27(  3 

34;  r 


MONTEREY  ST 

SAN  MARCOS  BLVD  ... 


S.  EL  CAMINO  REAL  . 
S.  GAFFEY  ST 


W.  9TH  ST 

S.  PALOS  VERDES  ST 


MONNIS  PKWY 


LINCOLN  AVE  ... 
1  MARKET  PL  


E.  CALLE  PRIMARO ^ 

HOTEL  TERRACE  DR  


S.  HARBOR  BLVD 
E.  DYER  RD    ' 


«  0  E.  FIRST  ST  ._ 

■  1-  LITTON  CENTRE  DR 


E.  17THST 

HOTEL  TERRACE  DR  

E.  DYER  RD 

E.  FIRST  ST  „ 

HOTEL  TERRACE  DR  


27t)  HOTEL  TERRACE  DR 

27^  S.  GRAND  AVE 

22*  BATH  ST  

38*)  STATE  ST  

634  E-  CABRILLO  BLVO 


35(  5  STATE  ST  „:.. 

44;  CORONA  DEL  MAR 

42i  D  VIA  REAL  

5^1)  HOLLISTER  AVE  


:astii.lo 


CABRILLO  BLVD  

I  E.  CABRILLO  BLVD 


(  3 


(  3 


E.  ARRELLAGA  ST  ............ 

GREAT  AMERICA  PKWY 

EL  CAMINO  REAL  :. 

LAKESIDE  OR 

STEVENS  CREEK  BLVO  . 

EL  CAMINO  REAL  

LAKESIDE  DR 


MISSION  COLLEGE  BLVD 
EL  CAMINO  REAL  


51(y  GREAT  AMERICA  PKWY 

S4fc  STEVENS  CREEK  BLVD 

51(  I  GREAT  AMERICAN  PARKWAY 

10'  MAIN  ST 


SAN  LUIS  OBISPO  CA  93401- 

SAN  MARCOS  CA  92069-  

SAN  MATEO  CA  9440»-  

SAN  MATEO  CA  94401-  

SAN  MATEO  CA  94401- 

SAN  MATEO  CA  94403- 

SAN  MATEO  CA  94403- ... 

SAN  MATEO  CA  94404-  

SAN  MATEO  CA  94403-  

SAN  PEDRO  CA  90731-  „.... 

SAN  PEORC  CA  90731-  _„ 

SAN  PEDRO  CA  90731-  

SAN  PEDRO  CA  90731-  

SAN  PEDRO  CA  90731- 

SAN  RAFAEL  CA  94903-  

SAN  RAFAEL  CA  94901-  „ 

SAN  RAMON  CA  94583- 

SAN  RAfJION  CA  94583-  ...; 

SAN  SIMEON  CA  93452-  

SAN  YSIDRO  CA  92173-  

SAN  YSIDRO  CA  92173-  

SAN  YSIDRO  CA  92173-  

SANTA  ANA  CA  S2706-  

SANTA  ANA  CA  92704-  „ 

SANTA  ANA  CA  92705-5615  

SANTA  ANA  CA  92701- 

SANTA  ANA  CA  92707-  

SANTA  ANA  CA  S2701- 

SANTA  ANA  CA  92705-  

SANTA  ANA  CA  92705-  

SANTA  ANA  CA  92701-  ...^ 

SANTA  ANA  CA  92705-  

SANTA  ANA  CA  92705-  

SANTA  ANA  CA  92705-  

SANTA  BARBARA  CA  931  D&-  

SANTA  BARBARA  CA  93105-  

SANTA  BARBARA  CA  93103-  

SANTa  BARBARA  CA  93105-  

SANTA  BARBARA  CA  93103-  

SANTA  BARBARA  CA  93013- 

SANTA  BARBARA  CA  931 17- ., 

SANTA  BARBARA  CA  93101-  

SANTA  BARBARA  CA  93103-  

SANTA  BARBARA  CA  93103-  

SANTA  BARBARA  CA  93101-  

SANTA  CLARA  CA  95054-  

SANTA  CLARA  CA  95051-  

SANTA  CURA  CA  95054-  

SANTA  CURA  CA  95051- _ 

SANTA  CLARA  CA  95051-  

SANTA  CLARA  CA  95054- 

SANTA  CLARA  CA  95054-  

SANTA  CLARA  CA  95061-  

SANTA  CLARA  CA  95054-  

SANTA.  CLARA  CA  95051-  

SANTA  CLARA  CA  95054-  

SANTA  CRUZ  CA  95060-  


(805)544-0500 
(619)471-2800 

(415)3*4-3300 

(415)344-3219 
(415)344-6376 
(415)341-9231 
(415)341-0966 

(415)574-4700 

(415)341-0966 
(310)514-1414 

(310)548-1080 

(310)514-3344 

(310)548-4616 
(310)519-8200 

(415)499-9222 

(415)455-4975 
(610)277-9292 

(510)867-9200 

(805)927-8691 
(619)428-5521 
(619)428-6191 

(619)690-6663 
(714)965-5200' 

(714)545-1001 

(714)241-3800 

(714)835-3051 
(714)751-2400 

(714)55&-3700 
(714)432-8888 
(714)261-1615 
(714)55&-0500 
(714)957-9200 

(714)556-3838 

(714)966-1955 

(805)682-7277 

(805)687-5511 

(805)564-4333 

(805)687-5400 
(805)564-1392 
(805)684-6921 
(805)683-6722 

(805)955-8527 

(805:966-2285 
(805;963-0744 

(8051963-7067 
(408)980-1525 
(408)246-3119 
(408)496-6400 
(408)257-8600 
(408)241-0200 
(408)748-9800 

(408)988-1500 
(408)984-3364 

(408)968-0700 

(408,446-9636 
(408)986-0700 
(408)423-1570 
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CA1060    INNCAL „... 

CA0216    MISSION  INN  MOTEL  

CA0277    MOTEL  CONTINENTAL  

CA0278    PACIFIC  INN 

CA1322  DYNASTY  SUITES.  SANTE 
FE  SPRINGS 

CA0345  BEST  WESTERN  BIG  AMER- 
ICA. 

CA1211     MOTEL  6.  »675 

ca0326  ramada  suites  - 

ca0789  santa    maria    airport 

hiltoi  hotel 

ca0254  santa  maria  inn  

c:aiooi   best    western    santa 

monica  gateway  hotel. 
ca1315  comfort     inn     santa 

MONICA. 
CA0647    GUEST   QUARTERS    SUITE 

HOTEL 
CA0648    HOLIDAY    INN    BAY    VIEW 

PLAZA. 
CA0432    HOLIDAY        INN        SANTA 

MONICA  BEACH  AREA. 
CA0408    LOEWS      SANTA      MONCA 

BEACH  HOTEL 
CA020S    MIRAMAR  SHERATON 

HOTEL 

CAOese    OCEAN  PARK  INN  

CA1329    PACIFIC  SHORE  HOTEL  

CA1086    PICO   BUNDY    HOTEL   DBA 

TRAVELOOGE. 
CA0977    RADISSON  HUNTLEY 

HOTEL 

CA0860    RESTHAVEN  MOTEL 

CA0049    STARDUST  MOTOR  HOTEL 
CA0949    HOLIDAY  INN  MISSION  DE 

ORO. 

CA0333    LA  FONTAINE  INN  

CA1225    MOTEL  6,  »294 

CA0157    DAYS  INN  „ 

CA1026    DOU8LERTREE  HOTEL  

CA1012    FLAMINGO  RESORT  HOTEL 

FITNESS  CENTER. 

CA1334    LOS  ROBLES  LODGE  ._ 

CA1346    MOTEL  6  

CA1230    MOTEL  6.  #1362  

CA1071     RAMADA  LIMITED 

CA0457    RADISSON        INN        SEAL 

BEACH 
CA0940    SELMA  SUPER  6  MOTEL  ..... 

CA1360    MOTEL  6 

CA0718    SHAVER  LAKE  LODGE  

CA0034'   CLIFFS  AT  SHELL  BEACH  „. 

CA0142    CARRIAGE  INN  

CA0156    RADISSON     VALLEY    CEN- 
'TER  HOTEL 

CA1388    MOTEL  6 „ 

CA0390    CLARION  HOTEL  SIMI  VAL- 
LEY. 
CA0337    RADISSON      HOTEL      SIMI 

VALLEY. 
CA0317    SIMI  VALLEY  TRAVELOOGE 
CA1341     DAYS  INN  AIRPORT  NORTH 
CA0863    RAMADA       INN       SOLANA 

BEACH 
CA0181     BEST    WESTERN    VAUEY 

HARVEST  INN. 

CA0260    DANISH  COUNTRY  INN  

CA0500    SOLVANG     ROYAL    SCAN- 
DINAVIAN INN. 

O0339    VIKING  MOTEL 

CA1262    BEST   WESTERN   SONOMA 

VALLEY  INN. 

CA0851     EL  DORADO  HOTEL 

CA0399    TROJAN  HORSE  INN 

CA0130    BEST    WESTERN   SONORA 

OAKS. 
CA0383    SONORA  ALADDIN  MOTOR 

INN. 

CA0540    SONORA  GOLD  LODGE 

CA0719    SONORA  INN  

CA0032    VALU  INN 

CA0113    VILLA  MOTEL  „_ „ 

CA0463    CASINO  AREA 

TRAVELOOGE. 


PC  BOX  30 


POBOX6S00 


370  OCEAN  _ 

2250  MISSION  ST 

414  OCEAN  ST  

330  OCEAN  ST  

13530  E.  FIRESTONE  BLVO  . 


1725  N.  BROADWAY 


2040  N.  PREISLER  LANE 
2050  N.  PREISKER  LN  ™. 
3465  SKYWAY  DR  


801  S.  BROADWAY  

1920  SANTA  MONICA  BLVD 

2815  SANTA  MONICA  BLVD 

1707  FOURTH  ST  „ 

530  W.  PICO  BLVD 

120  COLORADO  BLVD ..... 

1700  (XEAN  AVE 

101  WILSHIRE  BLVD 


2452  LINCOLN  BLVD 
1819  OCEAN  AVE  , 
3102  PICO  BLVD  .. 


1111  SECOND  ST. 


815  GRANT  ST  

3202  WILSHIRE  BLVD 

13070  S.  HWY.  33 

28976  W.  PLAZA  DR  

12733  S.  HWY.  33 _ 

175  RAILROAD  ST „ 

3555  ROUND  BARN  BLVO  . 
2777  FOURTH  ST  


1985  CLEVELAND  AVE 
2760  CLEVELAND  AVE 
3145  CLEVELAND  AVE 

866  HOPPER  AVE  

600  MARINA  DR  


3142  HIGHLAND  AVE  .„ 
15711  ROSCOEBLVD™ 

44185  HWY.  168  „. 

2757  SHELL  BEACH  RD 
5525  SEPULVEDA  BLVO 
15433  VENTURA  BLVD  .. 

2566  N.  ERRINGER  RD  .. 
1775  MADERA  _ 

999  ENCHANTED  WAY  .. 


2550  ERRINGER  RD  .... 
11 13  AIRPORT  BLVD  _. 
717  S.  HWY.  101  


1155  FRONT  ST 


1455  MISSION  OR 
400  ALISAL  RD  .„> 


1506  MISSION  OR  

550  SECOND  ST  WEST 

405  FIRST  ST  W  

19455  SONOMA  HWY  _. 
19551  HESS  AVE _ 


14260  MONO  WAY ,„ 


480  W.  STOCKTON  ST  ... 
160  S.  WASHINGTON  ST 

10352  ATLANTIC  AVE  

8967  ATLANTIC  AVE 
4003  LAKE  TAHOE  BLVD 


SANTA  CRUZ  CA  95060-  

SANTA  CRUZ  CA  95060- 

SANTA  CRUZ  CA  95060-  

SANTA  (DRUZ  CA  95060-  

SANTA  FE  SPRINGS  CA  90670- 

SANTA  MARIA  O  93454- 

SANTA  MARIA  CA  93454- 

SANTA  MARIA  CA  93454- 

SANTA  MARIA  CA  93455-  

SANTA  MARIA  CA  93454- 
SANTA  MONK>  CA  90404- 

SANTA  MONICA  C^  90404- 


SANTA  MONICA  CA  90401- 
SANTA  MONK>  CA  90405- 
SANTA  MONICA  CA  90401- 


SANTA  MONICA  CA  90401- 
SANTA  MONICA  CA  90401- 


SANTA  MONICA  CA  90405- 

SANTA  MONICA  CA  90401-  

SANTA  MONIO  CA  90405-  

SANTA  MONIO  CA  90403-  ....... 


SANTA  MONICA  CA  90405- 
SANTA  MONICA  CA  90403- 
SANTA  NELLA  CA  95322-  ... 


SANTA  NELLA  CA  95322- 
SANTA  NELLA  CA  95322- 
SANTA  ROSA  CA  95401-  . 
SANTA  ROSA  CA  95403-  . 
SANTA  ROSA  CA  95403-  . 


SANTA  ROSA  CA  95401-  

SANTA  ROSA  CA  95403-  _... 

SANTA  ROSA  CA  95403- 

SANTA  ROSA  CA  95403-  __ 
SEAL  BEACH  CA  90740- 

SELMA  CA  93662-  

SEPULVEOACA  91343-  . 

SHAVER  LAKE  O  93664-  .... 
SHEU  BEACH  CA  93449-  .„. 
SHERMAN  OAKS  CA  91411- 
SHERMAN  OAKS  CA  91403- 


SIMI  CA  93065-  _._ 

SIMI  VALLEY  CA  93065-  

SIMI  VALLEY  CA  93065-  

SIMI  VALLEY  CA  93065-  

SO.  SAN  FRANOSCO  CA  940e0- 
SOLANA  BEACH  CA  92075-  „ 

SOLEDAO  CA  93960-  

SOLVANG  CA  93463- 

SOLVANG  CA  93464- 

SOLVANG  CA  93463-  

SONOMA  CA  95476- 

SONOMA  CA  95476- 

SONOMA  CA  95476- 

SONORA  CA  95370- 


SONORA  CA  95370- 


SONORA  CA  95370- 
SONORA  CA  95370- 

SOUTH  GATE  CA  90280- 

SOUTH  GATE  CA  90280-  

SOUTH  LAKE  TAHOE  CA  96157- 


(408)458-9220 
(408)425-5456 
(408)429-1221 
(408)425-3772 
(310)921-8571 

(805)922-5200 

(805)928-8111 
(805)928-6000 
(805)92&-«XX) 

(805)928-7777 
(310)829-8100 

(310)82ft-65l7 

(310)385-3332 

(310)399-9344 

(310)451-0676 

(310)458-6700 

(310)576-7777 

(310)392-3966 
(310)451-8711 
(310)450-6766 

(310)394-5454 

(310)452-3977 
(310)828-4584 
(209)826-4444 

(209)826-8282 
(209)826-4644 
(707)573-9000 
(707)523-7555 
(800)848-8300 

(707)545-6330 
(707)54fr-1SO0 
(707)525-9010 
(707)575-4600 
(310)493-7501 

(209)886-2800 
(818)894-«341 
(209)841-3538 
(805)773-6000 
(818)787-2300 
(818)981-6400 

(805)526-3533 
(805)584  6300 

(805)583-4000 

(805)584-6006 
(415)873-8300 
(619)792-8200 

(406)678-3833 

(805)688-2018 
(805)688-8000 

(805)68fr-1337 
(707)938-9200 

(707)996-3030 
(707)996-2430 
(209)533-4400 

(209)533-4971 

(209)532-3952 
(209)532-2400 
(213)567-9218 
(213)564-2176 
(916)541-5000 
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CA0308    EMBASSY  SUITES  RESORT 

LAKE  TAHOE. 

CA0225    HOLIDAY  LODGE „.. 

CA0311    INN  BY  THE  LAKE  

CA1P20    MOTEL  6.  »250 

CA0462    SOUTH  TAHOE 

TRAVELOOGE. 
CA,0464    STATELINE  TRAVELODGE  .. 
CA0276    TAHOE  SEASONS  RESORT 
CA0869    TAHOE  VALLEY  MOTEL 

CAoaaa  comfort  suites 

CA1154    CROWN  STERLING  SUITES. 

SOUTH  SAN  FRANCiSCO. 
CA010S    LA  QUINTA  INN  SOUTH  SAN 

FRANCiSCO. 

CA1224    MOTEL  6,  #251 

ECONO  LODGE  OF  STOCK- 


CA0704 
TON. 
CA0<?23 
CA1055 
CA1041 
-CA0081 
#4625 
CA1361 
CAn'iS 
CA1403 
CA  14.79 

CAoass 

CA1053 
CA0955 

INN. 

CA'^ta 

CA:}385 
CA1343 
CA0440 
CAta44 
CAi?34 
CA0933 
CA0544 
CAO0I7 


HOLIDAY  INN  STOCKTON  ... 

INNCAL  _ 

LA  GU'NTA  INN  4625  ..._ 

LA    QUINTA     MOTOR     INN 

MOTEL  6  

MOTEL  6  ...._ 

MOTEL  6 ..„..„ ■:..„.. 

MOTEL  6  ...„ ................_. 

TRAVELERS  INN  „.. T> 

TRAVELOOGE  T 

BEST  WESTERN  CORDELIA 


PO  BOX  4007  

PO  SOX  70512  "" 


PO  BOX  6600 
PO  BOX  5656 


INN  ON  SUM.VER  HILL  

COVFORT  INN  SUNNYVALE 

DAYS  INN— SL-NNYVALE  

HOLIDAY  INN  SUNNYVALE  . 

MOTEL  6  „._».,. 

fAOTEl  6.  » 1054 ;„...„. 

QUALITY  INN „ 

RAOiSSON  HAUS  INN „. 

RESIDENCE   INN   BY   MAR- 
RIOTT SILICON  VALLEY  I. 
CA0OI8    RESIDENCE    INN   BY   MAR- 
RIOTT SILICON  VALLEY  II 
CA03S7    SHERATON      INN 

VALE. 
CA0496    SUMMERFIELO 

HOTEL 
CA0092    SUNDOWNER  INN  

SUNNYVALE  HILTON  

SUPER  8 

WOOOFIN  SUITE  HOTEL  

WVNDHAM  SUNNYVALE  .... 

BEST  WESTERN  TRAILSIDE 


SUNNY - 
SUITES 


CA0670 
CA0671 
CA0435 
CA09J« 
CA0745 

INN. 
CA0646 
CAI427 
CA0828 

INN. 
CAC324 
CA1340 
CA0056 
CA0626 


FRIENDSHIP  INN  

MOTEL  6 

LAKE  iDF  THE  SKY  MOTOR 


TAHOE  CITY  TRAVELODGE 

SUMMIT  TRAVELODGE  

COMFORT  INN  TEMECULA  . 
DOUBLETREE  SUITES 

HOTEL    - 

CA1248    MOTEL  6.  #743  

CA0203    RAMAOA  INN 

CA1I32    ECOfJO      LODGE.      THOU- 
SAND OAKS. 

CA1246    MOTEL6.  »1350 

CA0370    TRAVELERS  INN 

CA0599    COURTYARD  BY  MARRIOTT 
TORRANCE  BUSINESS  CTR. 

CA0600    COURTYARD  BY  MARRIOTT 
TORRANCE  PLAZA  DEL  AMO 

CA0853    HOLIDAY    INN    TORRANCE 
GATEWAY. 

CA0138    RESIDENCE   INN   BY   MAR- 
RIOTT TORRANCE. 

CA0112    SUMMERFiELD  SUITES 

HOTEL 

CA094t     TORRANCE  HOUDAY  INN 

CA0I95    TORRANCE  MARRIOTT 

HOTEL. 

CAt2I8    MOfELS,  »278   

CA0942    TRUCKEE  SUPER  8  LODGE 

CA0e43    INNS  OF  AMERICA  


PO  BOX  759 


PO  BOX  84 


41  JO  LAKE  TAHOE  BLVO 


4C  }5  LAYREL  AVE 

3;  X)  LAKE  TAHOE  BLVD 
22  rs  LAKE  TAHOE  BLVD 
3^  LAKE  TAHOE  BLVD 

44 1  LAKE  TAHOE  BLVD 

3S  )1  SADDLE  RD  

22  n  LAKE  TAHOE  BLVD 

12  I  E.  GRAND  AVE  

2^  GATEWAY  BLVD  v. 


ZC  AIRPORT  BLVD 


7A  \C  KATELLA  AVE 

22  C  S.  MANTHEY  RD 


11    E.MARCH  LN  

34  g  W.  HAMMER  LANE 

27  0  W.  MARCH  LN  

27  OW.>/!ARCHLN  


81  ■  NAVY  OR 

67   7  PLYMOUTH  RO  „ 

4J  0  WATERLOO  RD „ 

16  5  FRENCH  CAMP  TURNPIKE  RD  . 

26  -SW.  MARCH  LN  

27  7  W.  MARCH  LANE  

43  3  CENTRAL  PL  ...•.-Jui.u.. 


25  0  LILLIE  AVE  

59|  N.  MATHILDA  AVE  

N.  MATHILDA  AVE   ..„„ 

7  WILOWOOO  AVE  ._... 

AHWANEE  AVE  

N.  MATHILDA  AVE  ...... 

30  PERSIAN  Dfl 

F.  EL  CAMINO  REAL , 

LAKEWAY  _.j^.i_, 


59 
12 

30 

77 

11 

tCfSI 

75 


45 
50 

27 

2914; 


10  0  STEWART  DR  

HON.  MATHILDA  AVE 


90    HAMLIN  CT 


50 
12i0 
10 
63 
13  0 
27  5 


ROSS  DR  

UKESIDE  DR 

1  E.  EL  CAMINO  REAL 

E.  EL  CAMINO  REAL 

CHESAPEAKE  TERRACE 
MAIN  ST  


12  83  SAN  FERNANDO 
12  75  ENCINITAS  AVE  . 
95   N.  LAKE  BLVO  


N  L.-VKE  BLVD  

SreuBSRRO  

38  JEFFERSON  AVE  

5  RANCHO  CALIFORNIA  RD 


411  00  MORENO  DR  

28!  80  FRONT  ST  ;. 

14;  5  THOUSAND  OAKS  BLVD 


15l6  NEWBURY  RO 
72 


•15VARNERR0 
19:  5  W  190TH  ST  ... 


26,  3  SEPULVEDA  BLVD  . 
191  00  S,  VERMONT  AVE 
371  1  TORRANCE  BLVD  .. 
191  01  PRAIRIE  AVE  


2i;  33  HAWTHRONE  BLVD  . 
36;  5  FASHION  WAY  


38  3  TRACY  BLVD  

11!  36  OEERFIELD  DR  

Ill  JN.  BLACKSTONE  ST 


SOUTH  LAKE  TAHOE  CA  96150- 

SOUTH  LAKE  TAHOE  CA  96157- 
SOUTH  LAKE  TAHOE  CA  96150- 
SOUTH  LAKE  TAHOE  CA  96150- 
SOUTH  UKE  TAHOE  CA  96156- 


SOUTH  LAKE  TAHOE  CA  96157-  ... 
SOUTH  UKE  TAHOE  C A  96157-  .    . 

SOUTH  LAKE  TAHOE  CA  95150-  

SOUTH  SAN  FRANCISCO  CA  9408O- 
SOUTH  SAN  FRANCISCO  CA  94080- 

SOUTH  SAN  FRANCISCO  CA  94080- 


STANTON  CA  90680-  

STOCKTON  CA  95206-2927  . 

STOCKTON  CA  95207-  ....^. 

STOCKTON  CA  9S20&- „, 

STOCKTON  CA  95219-6571  . 
STOCKTON  CA  95219- 


STOCKTON 
STOCKTON 
STOCKTON 
STOCKTON 
STOCKTON 
STOCKTON 
SUISUN  CA 


CA  95206-  . 
CA  95207-  . 
CA  95205-  . 
CA  95206-  . 
CA  95207-  . 
CA  95207-  . 
94585-  


SUMMERLAND  CA  93067- 
SUNNYVALE  CA  94086-  .... 
SUNNYVALE  CA  94086-  .... 
SUNNYVALE  CA  94089-  .... 
SUNNYVALE  CA  94036-  .... 
SUNNYVALE  CA  9408S-  .... 

SUNN  r-VALE  CA  94089-  

SUNNYVALE  CA  94087-  .... 
SUNNV  VALE  CA  94086- 


SUNNYVALE  CA  94086- (408,720-8893 


(916)544-5400 

(916!544-4101 
(915)542-0330 
(916)542-1400 
(916)544-5266 

(916)544-6000 
(316)541-6700 
(916)541-0353 
(415,1509-7765 
(415)689-3400 

(416)583-2223 

(7T4)891-0717 
(209)466-5741 

(209)474-3301 
(209)473-2000 
(209)952-7800 
(200)952-7S0C' 

(209)946-0923 
(2091&51-8120 
(209)331-9511 
(209)467-3600 
(209)478-^300 
{205(477-5576 
(707)864-2029 

(8G5)9C9-9998 
(408)749-8000 
(408)737-1177 
(408)245-5330 
(408)720-1222 
(408/736-4595 
(408,;744-06SO 
(408)247-0800 
(408)720-1000 


SUNNYVALE  CA  94089- 
SUNNVVALE  CA  94089- 


SUNNYVALE  CA  94039-1442 

SUNNYVALE  CA  94086- 

SUNNYVALE  CA  94087-  

SUNNYVALE  CA  94087-  

SUNNYVALE  CA  94089-  ..; 

SUSANVtLLE  CA  96130-  . ,. 


SYLMARCA  91342- 

SYLMAR  CA  91342-  

TAHOE  CITY  CA  96145- 


TAHOE  CITY  CA  96t45- 
TEHACHAPI  CA  93581-  . 
TEMECULA  CA  92590-  ... 
TEMECULA  CA  92591-  .. 


TEMECULA  CA  92590-  

TEMECULA  CA  92590-  „.. 

THOUSAND  OAKS  CA  91362-  .. 

THOUSAND  OAKS  CA  91320-  .. 
THOUSAND  PALMS  CA  92276- 

TORRANCE  CA  90505- 


TORRANCE  CA  90505- 

TORRANCE  CA  90502- 

TORRANCE  CA  90503- 

TORRANCE  CA  90503- 

TORRANCE  CA  90503- 
TORRANCE  CA  90503- 


TRACV  CA  96376-  .. 
TRUCKEE  CA  96161- 
TULARE  CA  93274- 


(408)745-6000 

(408)745-1515 

(408)734-9900 
(408)738-4888 
(408)244-9000 
(408)733-1700 
(408)7*7-0999 
(916)257-4)23 

(818)367-1223 
(818)362-9491 
(916)583-3305 

(916)583-3766 
(8051823-8000 
(714)699-5888 
(714)767-5656 

(909)676-7199 
(714)676-8770 
(805)496-0102 

(805;499-C711 
(619)343-1331 
(310J532-1722 

(310)533-0564 

(310)781-9100 

(310)543-4566 

(310)371-8525 

(310)540-0600 
(310)316-3638 

(209)836-^900 
(916)587-8888 
(209)686-0985 
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CAt21S   MOTEL6.i2«4 

CA02S8   BEST  WESTERN  ORCHARD 


INM 


Of 


CAT133   COMfORT 

TURtOtX 

CA1217    MOTEL  6.  #287 

CA0083    WILOWOOO     INN     MOTOR 

LODGE 

CA0871    29  PALMS  INN 

CA0744    CIRCLE  C  

CA1t68    MOTEL  6.  #T0«5 

CA0538    OtSCOVERYINN 

CA1400    MOTEL  6 

CA0S21    HOLIDAY  INN  UNION  CITY 

EAST  BAY. 
CA0106    SHERATON         UNIVERSAL 

HOTEL. 
CAOtte    UNIVERSAL  OTY  HILTON  A 

TOWERS  HOTEL 

CA1134    COMFORT  INN 

CA122t    MOTEL  6.  #233 

CA0673    THE  RANCH  HOUSE  INN  _ 
CA0605    VALENOA  HILTON  GARDEN 

INN. 
CA1135    COMFORT  INN.. 


CA0750    E  Z  8  MOTELS  INC 

CA0954    HOLIDAY  INN 

CA1365.MOTEL6 

CA1244    MOTEL  6.  #1050 
CA1247    MOTEL  6.  #1361 


CA0430    RAMADA  INN  VALLEJO 

CA02U    REGENCY  INN  

CA0714    ROYAL  BAY  INN  

CA0417    VALU  INN 

CA0474    BEST     WESTERN     AIRTEL 

PLAZA  HOTEL 
CAt030    TRAVELOOGE  VAN  NUYS  ... 

CA02S8    VOYAGER  MOTOR  INN 

CA139t    MOTEL  6 

CA0764    MARINA  MOTEL 

CA0394    COUNTRY    INN    AT    VEN- 
TURA. 

CA0610    DOUBLETREE  HOTEL 

CA002S    KARBORTOWN  MARINA  RE- 
SORT. 

CAOIO4'  LA  QUINTA  MOTOR  INN 

CA1384    MOTEL  « , 

CA1408    MOTEL  6 

CA0616    BEST     WESTERN     GREEN 
TREE  INN. 

CA0733    E  Z  8  MOTELS  INC 

CA0752    E  Z  8  MOTELS  INC  

CAt092    LA  PAZ  INN  

CAT394    MOTEL  6 

CA0897    ECONO  LODGE 


CA0413    RAOISSON  HOTEL  VISAUA  . 
CA0100    LA    QUINTA    MOTOR    INN 

•643. 

CA0428    DOUBLETREE  HOTEL _ 

CAt089    EMBASSY  SUITES  HOTEL  ... 
CAt2a5    EXECUTIVE   SUITES   PARK 

REGENCY. 

CAt345    MOTEL  6 _„ 

CA0279    BEST  WESTERN  INN 

CA1316    ECONO  LODGE 

CAt243    MOTEL  6.  #524  ... 
CA0266    WAWONA  HOTEL 

CA1423    MOTEL  6 

CA0166    BEST  WESTERN  WEST  00- 

VINA  INN. 

CA0887    COMFORT  INN 

CA0506    HAMPTON  INN  WEST  00- 

VINA. 
CA1301    WEST    COVINA    COMFORT 

INN. 

CA0306    HYATT  ON  SUNSET  

CA0e64    RAMADA     WEST     HOLLY- 
WOOD. 
CAt333    SUMMERFIELD  SUITES 

HOTEUWEST  HOLLYWOOD. 
CAOOSO    ST.  REGIS  REGIS  LODGES 

MOTOR  HOTEL. 

CA0637    ECHO  LODGE  MOTEL 

CAY3S8    MOTEL  6 

CA0534    SILVEY-S  MOTEL 


111  N.  BLACKSTONE 

5025  N  GOiOEN  STATE  BLVO 

200  W.  GLEMNOOD 


250  S.  WALNUT  RO  . 
22960  MEADOW  DR. 


73950  INN  AVE 

6340  EL  REY  AVE  

72562  TWENTYNINE  PALMS  HWY 

1340  N.  STATE  ST 

1208  S.  STATE  ST 


32083  ALVARAOONHJESRO 

333  UNIVERSAL  TERRACE  PKWY 
555  UNIVERSAL  TERRACE  PKWY 


1282  W.  7TH  ST 

107  LAWRENCE  DR 

27413  N.  TOURNEY  RO 
27710  THE  OLD  RO 


1165  ADMtfML  CALLAGHAN  LANE 

4  MARIPOSA  ST 

1000  FAIRGROUNDS  DR 

1455  MARINE  WORLD  PKWY 

468  FAIRGROUNDS  DR „. 

587  SANDY  BEACH  RO 

1000  ADMIRAL  CALLAQHAN  LN  ^^ 
4326  SONOMA  BLVO 


44  ADMIRAL  CALLAQHAN  LN 

300  FAIRGROUNDS  DR 

7277  VAUEAN  AVE  

6909  SEPULVEDA  BLVD 

6500  SEPULVEDA  BLVD 

101  MARITIME  ACAOEMV  DR 

3130  WASHINGTON  BLVD 

298  S.  CHESTNUT  ST  __ 

2055  HARBOR  BLVD 
1050  SCHOONER  DR . 


5818  VALENTINE  RO 

2145  E.  HARBOR  BLVD 

3075  JOHNSON  DR 

14173  GREEN  TREE  BLVD  , 

15366  LA  PAZ  AVE 

15401  PARK  AVE  E 
15366  LA  PAZ 


16901  STODDARD  IMELLS  RD 
1400  S.  MOONEY  BLVO 

300  s.  err.  st „ 

630  SYCAMORE  AVE 


2355  N.  MAIN  ST  ... 
1345  TREAT  BLVD 
3190  OAK  ROAD  . 

2389  N.  MAIN  ST  , 
740  FREEDOM  „.. 
970  MAIN  ST 


125  SILVER  LEAF  DR 

YOSEMITE  NATKDNAL  PARK 

466  N.  WEED  BLVD 

3275  E.  GARVEY  AVE 


2804  E.  GARVEY  AVE  S 
3145  E.  GARVEY  N 


2804  E.  GARVEY  AVE  S 


8401  SUNSET  BLVD 

8585  SANTA  MONTCA  BLVD 

1000  WESTMOUNT  DR 

11955  WILSHIRE  BLVO 


1810  W.  CAPITOL  AVE 

1254  HALYARD  DR  

1030  W.  CAPITOL  AVE 


TULARE  CA  93274-  _ 
TURLOCKCAK3a»- 


TURLOCKCA 


TURLOCK  CA  95380-  

TWAIN  HARTE  CA  95383- 


TWENTY  NINE  PALMS  CA  82277-  __ 
TWENTY  N»IE  PALMS  CA  92277-  _ 

TWENTYNINE  PALMS  CA  92227- 

UKIAH  CA  95482- 

UKIAH  CA  96482- 

UNKJN  CITY  CA  94587- 


UNIVERSAL  CITY  CA  91606-  . 

UNIVERSAL  CITY  CA  91608-  . 

UPLAND  CA  91786- 

VACAVILLE  CA  95688- 

VALENCIA  CA  913Sfr- 

VALENCIA  CA  91356-1053  — 


VALLEJOCA  94591- „ 
VALLEJOCA  94590-^ 
VALLEX>CA9453»-- 
VALLEJO  CA  94980- > 
VALLEJOCA  94589-.. 
VALLEJOCA94S0O-._ 
VALLEX)  CA  94561-  .. 
VALLEJOCA94S89-... 
VALLEX)  CA  94591-  .„ 
VALLEJO  CA  94580- _ 
VAN  NUYS  CA  91406- 


VAN  NUYS  CA  91405- 

VAN  NUYS  CA  91411- 

VELIEJOCA  94590- 

VENICE  CA  90291- 


VENTURA  CA  93001- 

VENTURA  CA  93001-  

VENTURA  CA  93001-  

VENTURA  CA  93003- 

VENTURA  CA  93003- 

VENTURA  CA  93003-  

VICTORVILLE  CA  92362-  . 

VICTORVILLE  CA  92392- 
VKrrORVILLE  CA  9238»- 
VKTTORVILLE  CA  92392- 
VICTORVILLE  CA  92362- 
VISAUA  CA  93277- 
VtSAUA  CA  93291- 
VISTA  CA  92083- „ 


WALNUT  CREEK  CA94Se6- 

WALNUT  CREEK  CA  94596- 

WALNUT  CREEK  CA  94596- 


WALNUT  CREEK  CA  »4S«%  „ 

WATSONVILLE  CA  95076- „.. 
WATSONVILLE  CA  96076-  __. 
WATSONVILLE  CA  96076-  ~- 

WAWONA  CA  95389-  _ _. 

WEED  CA  96094- 

WEST  COVINA  CA  91791-  „.. 

WEST  COVINA  CA  91791- 
WEST  COVINA  CA  91791-  .._ 

WEST  COVINA  CA  91791-  _ 


WEST  HOLLYWOOD  CA  9006»-  .. 
WEST  HOLLYWOOD  CA  90069-  ... 

WEST  HOLLYWOOD  CA  90069-  _ 

WEST  LOS  ANGELES  CA  90Q2S- . 

WEST  SACRAMENTO  CA  95691-  . 
WEST  SACRAMENTO  CA  95691-  . 
WEST  SACRAMENTO  CA  95691-  . 


(2lie)686-1«11 
(209)667-2827 

(209)66»-3400 

(209)667-4100 
(209)58»-29Q0 

(619)367-3505 
(619)367-7615 
(619)367-2833 
(707)462-8873 
(707)468-6404 
(510)489-2200 

(818)980-1212 

(818)506-2500 

(909)905-8115 
(707)447-6550 
(805)255-0666 
(806)254-8800 

(707)64»-1400 
(707)554-1840 
(707)644-1200 
(707)643-7611 
(707)642-7781 
(707)552-2912 
(707)643-2700 
(707)643-4150 
(707)643-1061 
(707)554-8000 
(818)997-7676 

(818)787-6400 
(818)997-«007 
(707)567-0777 
(310)821-6086 
(805)663-1434 

(805)643-6000 
(805)668-1212 

(805)658-6200 
(805)643-6100 
(80^650-0060 
(619)246-3461 

(619)243-2220 
(619)241-7516 
(619)223-2220 
(619)243-0666 
(209)732-6641 
(209)636-1111 
(619)727-8180 

(510)934-2000 
(51(9934-2500 
(510)829-7421 

(510)935-<010 
(406)724-3367 
(408)724-8881 
(408)72»-«144 
(209)375-6437 
(916)938-4101 
(818)915-1611 

(818)916-6077 
(818)967-6800 

(818)915-6077 

(213)656-1234 
(310)652-6400 

(310)657-7400 

(310)477-6021 

(916)371-6056 
(916)372-3624 
(916)371-4601 


61960 


UMI 
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CAOase    HOWARD  JOHNSON  

CA1017    HYATT  WESTLAKE  PLAZA  .. 

CA1342    DAYS  INhf-WESTLEY  

CAOeOS    BEST     WESTERN     WEST- 
MINSTER INN. 

CA1245    MOTEL  6.  #1137 

CA1 173    MOTEL  6.  #147 

CA1380    MOTEL  6 

CA02S2    WHITTIER  HILTON 

CA1317    CXJMFORTINN .. 

CA1422    MOTEL  6 

CA0191    TRAVELERS'  MOTEL 

CA052S    BAECHTEL  CREEK  INN  

CA0840    CROSS  ROADS  WEST  INN  .. 

CA0946    WILLOWS  SUPER  8  MOTEL 

CA0542    COMFORT  INN 

CA0693    COMFORT  INN 

CA1222    MOTEL  6.  #197 

CA0380    BEST  WESTERN  AKU  AKU  .. 

CA03S6    WARNER  CENTER  HILTON 
«  TOWERS. 

CA0567    WARNER     CENTER     MAR- 
RIOTT WOODLAND  HILLS. 

CA0676    WARNER  GARDENS  MOTEL 

CA0094    VINTAGE  INN  NAPA  VALLEY 

CA1207    MOTEL  6.  #266 

CA1138    THUNDERBIRD  LODGE  ...... 

CA0991    BEST  WESTERN  BONANZA 
INN 

CA0947    YUCCA  VALLEY   SUPER   8 
MOTEL 

CO0062    ALAMOSA  SUPER  8  AMER- 
ICAN STAR  INN. 

CO0270    BEST  WESTERN  ALAMOSA 
INN. 

CO0108    HOLIDAY  INN  OF  ALAMOSA 
COLORADO. 

CO0039    CRESTAHAUS  LODGE 

CO0228    HOTEL  JEROME 

C00161     HOTEL  LENADO 

CO0231     LIMELITE  LODGE  

CO0041     MOUNTAIN  HOUSE  LODGE 

CO0162    SARDY  HOUSE 

CO0053    SNOWFLAKE  INN  

CO0219    THE  GANT 

CO0236    THE  LITTLE  NEa  HOTEL  ... 

CO0136    DOUBLETREE    HOTEL    AT 
HEATHER  RIDGE. 

CO0172    HAMPTON.INN  AURORA  

CO0134    LA  QUINTA  INN  

CO0103    TRAVELERS  INN  

CO0089    BEAVER  CREEK  LODGE  . ... 

CO0087    CHRISTIE  LODGE 

CO0167    HYATT  REGENCY  BEAVER 
CREEK 

CO0216    KIVA  AT  BEAVER  CREEK  .... 

CO0037    THE  CHARTER  AT  BEAVER 
■ CREEK 

CO0073    THE  PINES  LODGE  AT  BEA- 
VER CREEK. 

CO0213    BORDERS  LODGE 

CO0212    POSTE  MONTANE 


CO0199  SAODLERIOGE  AZ  BEAVEFI 
CREEK.  ^ 

CO0215    SAINT  JAMES  PLACE  . 

CO0021  THE  CENTENNIAL  CON- 
DOMINIUM ASSOCIATION. 

CQ0188  THE  INN  AT  BEAVER 
CREEK. 

CO0214    TOWNSEND  PLACE 

CO021 1     TRAPPERS  CABIN 

CO0156  BEST  V\/ESTERN  BOULDER 
INN. 

CO0099  BOULDER  CONDOMINIUM 
RENTALS. 

coooea  boulder         mountain 

LODGE. 

COOtSa    BOULDER  VICTORIA  

COO003    BRIAR     HOSE     BED     AND 

BREAKFAST  INC. 
CO0277    CLARION  HARVEST  HOUSE 

HOTEL. 
CO0169    COURTYARD  BY  MARRIOTT 

BOULDER. 
CO0265    DAYS  INN  BOULDER  


PO  BOX  2578  . 
POBOX  1196  . 
PO  BOX  1595  . 

PO  BOX  5320  .. 
PO  BOX  5310  . 

POBOX  18450 


t-OBOX  1173 


POBOX  348 
POBOX  36  .. 


620  AIRPORT  BLVD  

80  S.  WESTLAKE  BLVD  .... 

144  MCCRACKEN  RD  .. 

755  WESTMINSTER  BLVD  . 

3100  GOLDENWEST  

<  268  WESTMINSTER  AVE  .. 

221  S.  PIONEER  BLVD  

320  GREENLEAF  AVE 

'  00  C  ST  „ 

i  55-4TH  ST 

i  15  SEVENTH  ST „ 

01  GREGORY  LN 

'  52  N.  HUMBOLDT  ST 

'  57  N.  HUMBOLDT  AVE  

562  E.  MAIN  ST  

562  E.  MAIN  ST  

1  564  E.  MAIN  ST  

i  1830  VENTURA  BLVD 

(  360  CANOGA  AVE 


•i  1850  OXNARD  ST  , 


I  1706  VENTURA  BLVD  . 
I  S41  WASHINGTON  ST 

r866  MAIN  ST  

!  26  S.  MAIN  ST  

■  Ml  CLARK  AVE  


;  7096  TWENTYNINE  PALMS  HW/Y 


i  SOS  MAIN 


1  }19  MAIN  ST 

a  J3  SANTA  FE  AVE 

1  »1  COOPER  AVE 

5  »  E.^^(IAIN  ST  

S  X)  S.  ASPEN  ST  .... 
i  >8  E.  COOPER  ST  , 
i  B  E.  HOPKINS 

1  >8  E.  MAIN  ST  

2  >1  E.  HYMAN  AVE  . 

e  10  W.  END  ST 

e  '5  E.  DURANT  ST  . 
1 1696  E.  ILIFF  PL  .... 


1  iOO  S.  ABILENE  ST  

1  )11  S.  ABILENE  ST  

1  1200  E.  6TH  AVE  

2t  AVONDALE  LN  

0047  E.  BEAVER  CREEK  BLVD 
m  E.  THOMAS  PL  _ 


10  OFFERSON  RD  , 
1  SCOTT  HILL  RD 


20  VILLAGE  RD  . 

AVONDALE  LN  ....... 

MEADOW  LN  „.„„... 


C  OFFERSON  RD 
OFFERSON  RD 


0 


1    ELK  TRACK  LN 


1 
1 
7|0 


06  VILLAGE  RD  . 

ELK  TRACK 

28TH  ST 


00  28TH  ST  

FOUR  MILE  CANYON  DR 


05  PINE  ST 

2151  ARAPAHOE  AVE 


1|45  28THST  

4110  PEARL  E.  CIR  

5J97  S.  BOULDER  RD 


WESTCHESTER  CA  9004&- 

WESTUKE  VILLAGE  CA  91361-  , 

WESTLEY  CA  95387- 

WESTMINSTER  CA  9268»- 


WESTMINSTER  CA  92683- 

WESTMINSTER  CA  92683- 

WHITTIER  CA  90606-  

WHITTIER  CA  90602- ..„ 

WILLIAMS  CA  95987-  

WILLIAMS  CA  95987-  

WILLIAMS  CA  95987-  

WILLITS  CA  95490- 

WIUOWS  CA  95988- 

WILLOWS  CA  95988- 

WOODLAND  CA  95695- 

WOODUND  CA  9569&- 

WOODLAND  CA  95776-  

WOODLAND  HILLS  CA  91364- 
WOODLAND  HILLS  CA  91367- 

WOODLAND  HILLS  CA  91367- 

WOOOLAND  HILLS  CA  91364- 

YOUNTVILLE  CA  94599-  

YREKA  CA  96097-  „.. 

YREKA  CA  96097- 

YUBA  CITY  CA  95991-  


YUCCA  VALLEY  CA  92284- 


ALAMOSA  CO  81101- . 
ALAMOSA  CO  81 101- , 
ALAMOSA  CO  81 101- . 


ASPEN  CO  81611-  ... 
ASPEN  CO  81 61 1-... 
ASPEN  CO  81611- „ 
ASPEN  CO  81611-  „ 
ASPEN  CO  81611- _. 
ASPEN  CO  81611-  ... 
ASPEN  CO  81611-  _. 
ASPEN  CO  81611-  „, 
ASPEHCO  81611-  „. 
AURORA  CO  80014-  , 


AURORA  CO  80012- 

AURORA  CO  80012-3630 

AURORA  CO  80011- 

AVON  CO  81620- 

AVON  CO  81620-  . 

AVON  CO  81620-1595  


AVON  CO  81 620- 
AVONC0  81620- 

AVONCO81620- 


BEAVER  CREEK  CO  81620- 
BEAVER  CREEK  CO  81620- 
BEAVER  CREEK  CO  81620- 

BEAVER  CREEK  CO  81620- 
BEAVER  CREEK  CO  81620- 

BEAVER  CREEK  CO  81620- 

BEAVER  CREEK  CO  81620- 
BEAVER  CREEK  CO  81620-  . 
BOULDER  CO  80303- 


BOULDER  CO  80301- 

BOULDER  CO  80302- 

BOULDER  CO  80302-  , 
BOULDER  CO  80302-  . 

BOULDER  CO  80302-  . 

BOULDER  CO  80301-  . 

BOULDER  CO  80303-  . 


(310)645-7700 
(805)497-9991 
(209)894-5500 
(714)898-4043 

(714)895-0042 
(714)891-6366 
(310)692-9101 
(310)945-8511 
(916)473-2381 
(916)473-5337 
(916)473-5387 
(707)459-9063 
(916)934-7026 
(916)934-2871 
(916)666-3050 
(916)666-3050 
(916)666-6777 
(818)340-1000 
(818)595-1000 

(818)887-4800 

(818)992-4426 
(707)944-1112 
(916)842-4111 
(916)842-4404 
(916)674-8824 

(619)228-1773 

(719)589-6447 

(719)58*-2567 

(719)589-5833 

(303)925-7081 
(303)920-1000 
(303)925-6246 
(303)925-3025 
(303)920-2550 
(303)920-2525 
(303)925-3221 
(303)925-5000 
(303)920-4600 
(303)337-2800 
a' 

(303)369-8400 

(303)337-0206  " 

(303)366-7333 

(303)845-9800 

(303)949-7700 

(303)949-1234 

(303)949-5474 
(393)949-6660 

(303)345-7900 


(300)845-5785 
(30^)845-7500 
(303)949-4108 

(303)845-9300 
(303)845-7600 

(303)845-7800 

(303)845-5785 
(303)845-5788 
(303)449-3800 

(303)530-3173 

(303)444-0882 

(303)938-1300 
(303)442-3007 

(303)443-3850 

(303)440-4700 

(303)499-4422 
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CO0280 
000221 

DER. 
000237 

RK3TT. 
CO0029 
CO0010 


HOLIDAY  INN  BOULDER  

HOMEWOOD  SUITES  BOUL- 

RESIOENCE  INN  BY  MAR- 


THE  BROKER  INN 

THE      MAGPIE      INN     ON 
MAPLETON  HILL. 

CO0030    UNIVERSITY  INN [ 

ALLAWE  TIMBERS  INN 

BRECKENRIDGE  HILTON  _.. 
RIVER  MOUNTAIN  LODGE  - 
VILLAGE     AT     BRECKEN- 


C00025 

CO0238 

C00201 

CO0049 
RIDGE  RESORT. 

CO0050    VILLAGE     AT     BRECKEN- 
RIDGE RESORT. 

000051    VILLAGE     AT     BRECKEN- 
RIDGE RESORT. 

000062    VnXAGE     AT     BRECKEN- 
RIDGE RESORT. 

CO0159    WEDGEWOOD  LODGE 

TOWER. 

CO0158    WEDGEWOOD  LODGE 

TOWNHOMES. 

CO0163    WOODS      MANOR      CON- 
DOMINIUMS. 

CO0223    BEST  WESTERN  BRUSH  ..... 

CO0139    BUDGET     HOST     EMPIRE 
MOTEL. 

000196    CANON  INN 

CO0023    SUPER   8   MOTEL   CANON 
CTTY. 

CO0022    DAYS  INN 

C00257    ANTLERS        DOUBLETREE 
HOTEL 

000071    CHEYENNE         MOUNTAIN 
OONFERENCE  RESORT. 

000044    COLORADO  SPRINGS  HIL- 
TON INN. 

000239    GOLORAOO  SPRINGS  MMR- 
WOTT. 

000284    COMFORT  INN  ..... 

CO0150    DAYS  INN  OF  COLORADO 

000202    ORURV  INN  PIKES  PEAK  _. 
EOONO  LODGE  CITY  CEH- 


COQ27S 

THE. 

OOC240 

CO0241 


EMBASSY  SUITES  HOTEL  _ 
KAiMPTON  INN  COLORADO 
SPRINGS. 

COQ206    HAMPTON  INN  SOUTH 

HOUOAV  MN  exPtKSS 

HOUDAV  INN  NORTH 

LA    OUINTA    MOTOR    INN 


000842 
000141 
C0019S 

•63a 

C0Q288 
C0Q244 
000275 


MOTEL  6 

PEAK  »M  <  R.  V.  RESORT 
PIKES        PEAK        MOTOR 
ROOEWAYINN. 
CO0084    RAOISSON  INN  COLORADO 

SPRINGS  AIRPORT. 
COQ260    RAOISSON  INN  COLORADO 
SPRINGS  NORTH. 

CO0106    RAMADA  INN  NORTH  .„ 

GO011      -^EO    UON    HOTEL   COLO- 
RADO SPRINGS. 
CO0O46    RESIDENCE  INN  BY  MAR- 
RIOTT 
CO0243    SHERATON        COLORADO 

SPRINGS  HOTEL 
000038    SUPER  8  U  S  A  F  A  NORTH 
THE  ALIKAR  GARDENS  RE- 


PO  BOX  4653 

POi6x7188 
POBOX  8329 

POBOX  8329 

POBOX  8329 

POBOX  8329 

PO  BOX  7489 

PO  BOX  7489 

POBOX  3239 


PO  80(38010 


C0(&61 
SORT 
000133 
CO023S 
CO0106 
000173 
CO0281 


THE  HEARTHSTONE  INN  .... 
CORTEZ  SUPER  8  MOTEL  .. 

HOLIDAY  INN  EXPRESS 

HOLIDAY  INN 

HOLIDAY     INN     EXPRESS 
CRIPPLE  CREEK. 
000156    PALACE  MOTEL  AND  CA- 
SINO. 
000210    BEST  WESTERN 

SUNDANCE. 
CO0008    RIVERWOOOINN 


■    I'rByfcpMWiMia ».—. 


800  28TH  ST 

4950  BASELINE  RD 

3030  CENTER  GREEN  OR  . 

555  30TH  ST 

200  SPRUCE  ST 


1632  BROADWAY  . 

9511  HWY.  9 

550  VILLAGE  RD  .„ 

100  S.  PARK 

535  S.  PARK 

605  S.  PARK  

405  S.  PARK  


655  COLUMBINE 


535  FOUR  OCLOCN  RO 

535  FOUR  OCLOCK  RO 

0290  BROKEN  LANCE  OR 

1208  N.  COLORADO  AVE  . 
1408  EDISON  ST 


3075  E.  HWY.  50  ... 
209  N.  19TH 


950  COWEN  DR 

4  Su  CASCADE  PALMER  CTR 

322S  BROADMOOR  VAUEY  RO 

505  POPES  BLUFF  TRAIL  

5580  TECH  CeiTER  OR 

8280  HWY.  83 

4610  RUSINA  RD 


8155  N.  ACADEMY  BLVD  , 
714  N.  NEVADA  


7290  COMMERCE  CENTER  OR 

7245  COMItERCE  CENTER  DR 


1410  HARRISON  RO 
725  W.  CIMARRON  „ 

3125  SINTON  RO 

4385  SINTON  ROAD  . 


3228  N.  CHESTNUT  ST. 
4950  N.  NEVADA  AVE 
2409  E.  PIKES  PEAK  ._ 


1645  N.  NEWPORT  RO 

8110  N.  ACADEMY  BLVD 

4440  1-25  N 

1775  E.  CHEYENNE  MOUNTAIN  BLVD 

3880  N.  ACADEMY  BLVD 

2886  S.  CmCLE  OR  . 


8135  N.  ACADEMY  BLVD  . 
1123VEROEOR 


506  N.  CASCADE  AVE 
506  E.  MAM  ST 

2121  E.  MAIN  ST 

300S.HWV.13 

601  E.  GALENA 


172  E.  BENNETT  AVE 
903  MAIN  ST 


677  HWY.  50  N 


BOULDER  CO  80309- 

BOULDER  CO  80303- 

BOULDER  CO  80301- 


BOULDER  CO  80303-  _.. 
BOULDER  CO  KOOB-  ..„ 

BOULDER  CO  80300- 

BRECKENRIDGE  CO  80424-  „ 
BRECKENRIDGE  CO  80424-  ..„ 
BRECKENRIDGE  CO  80424-  .„ 
BRECKENRIDGE  CO  80424-  .... 


BRECKENRIDGE  CO  80424- 
BRECKENRIDGE  CO  80424- 
BRECKENRIDGE  CO  80424- 
BRECKENRIOGE  CO  80424- 
BRECKENRIDGE  00  80424- 
BRECKENRIDGE  CO  80424- 


BRUSH  CO  80723- ._ 
BRUSH  CO  8072^ ... 


CANON  CITY  CO  81212- 

CANON  CITY  CO  81212- 

CARBONDALE  CO  81623- 

COLORADO    SPRINGS    CO   80803- 

1665. 
COLORADO  SPRINGS  00  80006-  — . 

COLORADO  SPRINGS  CO  80907-  „ 

COLORADO    SPRINGS    CO    80»«9- 

9010. 
OOIORAOO  SPRINGS  CO  8092&-  __ 
COLORADO  SPRINGS  CO  80907-  _ 

COLORADO  SPRINGS  CO  80920-  _„ 
COLORADO  SPRMGS  CO  8080&-  _ 

COtORAOO  SPRINGS  00  80919-  __ 
COLORADO  SPRINGS  OO  80019-  _ 

COLORADO  SPRINGS  CO  80906-  .„ 
COLORADO  SPRINGS  CO  80805-  » 
OOIORAOO  SPRINGS  00  80907-  __ 
COLORADO  SPRINGS  CO  80907-  _ 

COLORADO  SPRINGS  CO  80907-  _ 
COLORADO  SPRINGS  CO  80918-  _„ 
COLORADO  SPRINGS  CO  80909-  „. 

COLORADO  SPRINGS  CO  8091&-  _ 

COLORADO  SPRINGS  CO  80920-  — 

COLORADO  SPRINGS  CO  80907-  „ 
COLORADO  SPRINGS  CO  80806-  _.. 

COLORADO  SPRINGS  CO  80917-  __ 

COLORADO  SPRINGS  00  80806-  _ 

COLORADO  SPRINGS  CO  80918-  ..... 
COtORAOO    SPRINGS    CO   80810- 

2198. 
COLORADO  SPRINGS  CO  80909-  ... 

OORTEZ  CO  81321- 

CORTEZ  CO  81321-  _ 

CRAIQ0O81625- 

CRIPPLE  CREEK  CO  80813-  _.. 

CRIPPLE  CREEK  CO  80813-  _ 

DELTA  CO  81416- 

DELTA  CO  81418- 


(303)443-3322 

(303)499-9922 

(303)449-6545 

(303)444-3330 
(303)449-6528 

(303)442-3830 

(303)453-7530 
(303}453-«500 
(303>4£3-«711 
(303)463-3100 

(303)453-3100 

(303)453-3100 

(303)453-3100 

(303)453-1800 

(303)453-1800 

(303)453-6906 

(309)842-5146 
(303)842-2876 

(719)275-8676 
(719)275-8687 

(303)963-9111 
(71^73-5600 

(71^76-4600 

(719)596-7656 

(719)260-1800 

(719)596-6700 
(719)598-1700 

(719)598-2500 
(719)636-3385 

(719)599-9100 
(719)593-9700 

(719)679-6900 
(719)473-6530 
(719)633-4451 
(719)528-6060 

(719)520-6400 
(719)598-1546 
(719)471-0990 

(719)597-7000 

(719)598-6770 

(719)594-0700 
(719)57&-8900 

(719)574-0370 

(719)57&-590O 

(719)528-7100 
(719)475-2564 

(719)473-4413 
(303)565-8888 
(303)565-«000 
(303)824-9465 
(719)689-2600 

(719)689-2992 

(903)874-9781 

(303)074-6787 


61962 


UMI 


CXX)048    CASTLE  MARNE  BED  AND 
BREAKFAST. 

CO0274    COMFORT  INN  AIRPORT  .... 

000282    COMFORT  INN  DENVER  

C00016    DENVER  MARRIOTT  HOTEL 
OTY  CENTER. 

C00091    DENVER  MARRIOTT  HOTEL 
SOUTHEAST. 

CO0203    DRURY  INN 

CO0187    EMBASSY  SUITES  DENVER 
SOUTHEAST 

CO0189    EMBASSY    SUITES   HOTEL 
AT  DENVER  PLACE. 

C00110    EMBASSY    SUITES   HOTEL 
DENVER  AIRPORT. 

CO0165    EXECUTIVE  TOWER  INN 

CO0072    FAIRFIELD  INN  DENVER   .. 

CO0193    HAMPTON  INN  DENVER    .... 

CO0267    HOLIDAY      INN      DENVER 
DOWNTOWN. 

CO0245    HOLIDAY  INN  DENVER  1-70 
«  CHAMBERS  ROAD. 

coot  38    HYATT  REGENCY  DENVER 

CO0154    HYATT     REGENCY     TECH 
CENTER. 

GO0192    LA   QUINTA   DENVER  AIR- 
PORT »52b. 

CO0001     LA  OUINTA  MOTOR  INN    . 

CO0086    LA    QUINTA    MOTOR    INN 
DENVER  SOUTH  #518. 

000182    LOEWS  GIORGIO  HOTEL  .. 

CO0026    MARRIOTT       COURTYARD 
DENVER  AIRPORT. 

CO0285    MOTEL  6  

CO029O    MOTELS  

CO0222    OUAUTY  INN  SOUTH    .  . 

CO0090    QUEEN  ANNE  INN  LUXURY 
BED  AND  BREAKFAST. 

C00246    RADISSON  HOTEL  DENVER 

CO0207    RAMAOA  INN  

CO0263    RED  UON  HOTEL  DENVER 

CO0067    RESIDENCE  INN  BY  MAR- 
RIOTT. 

CO0055    SHERATON  DENVER  TECH 
CENTER  HOTEL 

CO0032    SHERATON     INN    DENVER 
AIRPORT. 

CO0266    STAPLETON  PLAZA  HOTEL 

CO0027    STOUFFER      CONCOURSE 
HOTEL  DENVER. 

CO0279     THE  CAMBRIDGE  HOTEL  ~ 

COC047    THE  OXFORD  HOTEL 

C0016S    THE        WESTIN        HOTEL 
TABOR  CENTER  DENVER. 

CO0102    TRAVELERS  INN  ... 

CO0104    TRAVELERS  INN  

C00113    KEYSTONE  .RESORT 

HOMESTEAD. 

C00ir7    KEYSTONE    RESORT    KEY 
CONOO  BUILDING  A. 

C00116    KEYSTONE    RESORT   KE/- 
STONE  GULCH  12  3  4. 

CO0126    KEYSTONE    RESOST    KEY- 
STONE MOUNTAIN  INN  A  4  B. 

CO0114    KEYSTONE   RESORT   KEY- 
STONE  RANCH  CLUBHOUSE 

CO0 125    KEYSTONE  RESORT  LAKE- 
SHORE  A  AND  B 

CO0118    KEYSTONE  RESORT  MALL 

CO0115    KEYSTONE  RESORT  PiNES 
13  4  10. 

CO0119    KEYSTONE  RESORT  PLAZA 

CO0120    KEYSTONE  RESORT 

QUICKSILVER  1  THROUGH  7 

CO0128    KEYSTONE    RESORT    RlV- 
ERBANK. 

COQ200    KEYSTONE  RESORT  SAGE- 
BRUSH A  B  C  D. 
CO0124    KEYSTONE     RESORT     SKI 

TtP  RANCH 
CO0I21     KEYSTONE  RESORT  SODA 

SPRINGS  1  THROUGH  8. 
C00122    KfVSTONE  RESORT  SODA 
SeRINQ&IIAABBCC. 
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POBOX38 

PO  BOX  33 

PO  90X  38 

PO  BOX  38 

POBOX38 

POBOX38 

POBOX38 
PO  BOX  38 

POBOX38 
POSOX38 

PO  BOX  38 

PO  BOX  38 

POBOX38  . 

POBOX38  : 

POBONM 


72  RACE  ST 


7  01  E.  36TH  AVE 

4  1  17TH  ST  „ 

1  01  CAUFORNIA  ST  ._ 

6  63  E.  HAMPDEN  AVE 


♦  00  PEORIA  ST 

71  25  E.  HAMPDEN  AVE 


II  81  CURTIS  ST 

♦  44  N.  HAVANA  ST  .._... 

1'  05  CURTIS  ST . 

n  80  S.  COLORADO  BLVD  1 


41  95  QUEBEC  ST  ...... 

1^  50  GLENARM  PL 

1!  500  E.  40TH  AVE 


i;  50  WELTON  ST  .... 
71  X)  E.  TUFTS  AVE 


3S  rs  PEORIA  WAY 


3!  X)  FOX  ST 

IS  f^S  S.  COLORADO  BLVD 


1~ 

.--,..,^.«__4„ 


41  iO  E.  MISSISSIPPI  AVE 
7<  IS  E.  41  ST  AVE  


3C  »  W.  49TH  AVE  AT  FEDERAL 

12  )20  E.  39TH  AVE  „. 

63  X)  EAST  HAMPDEN  AVE 
21  I7TREM0NTPL  

IS  iO  COURT  PL  

1 1  iO  E.  COLFAX  AVE  ..„.^„.; 

32  13  QUEBEC  ST .. 

27  7  ZUNI  ST 

49  10  DTC  PKWY 

35  15  QUEBEC  ST 

33  3  QUEBEC  ST 

38  1  QUEBEC  ST „ 


15  0  SHERIDAN  BLVD  , 

15  0  17THST  

16  2  LAWRENCE  ST  .... 


73  3  PECOS  ST  .. 
38!  0  PEORIA  ST  . 
21II6USHWY.  8 


14  3  SUMMIT  COUNTY  RD.  8  ..'. 

19(  4.28.44.58  SUMMIT  CO.  RD.  4  .:... 
121  5-1211  SUMMIT  CO.  RD.  8  ...'.:.... 
12i  9  SUMMIT  COUNTY  RD.  150  .:...;... 
22  38-174  US  HWY.  6 


015  SUMMIT  COUNTY  RD.  8  . 
21(  30-660.670.690  US  HWY.  6 


SUMMIT  COUNTY  RD.  8 


01 

21^1-21901  US  HWY.  6 

005  I  SUMMIT  COUNTY  RD.  190 

14<  >-70  SUMMIT  COUNTY  RD.  8  ' 

07a  I  SUMMIT  COUNTY  RD.  5 

342  -412  SUMMIT  COUNTY  RD.  165 

200  1-2027  SUMMIT  CO  RD.  4  ...:. 


DENVER  CO  80206-  ..... 

DENVER  CO  80207-  ._„ 

DENVER  CO  80202- 

DENVER  CO  80202-  

DENVER  CO  80222'  

DENVER  CO  80239- 

DENVER  CO  80231-' 

DENVER  CO  80202- 

DENVER  CO  80239- 

DENVER  CO  80202-  

DENVER  CO  80222- 

DENVER  CO  80216- 

DENVER  CO  80202-  :.__ 

DENVER  CO  80239- 


DENVER  CO  80202-3999 
DENVER  CO  80237-  


DENVER  CO  80239- 


DENVER  CO  80216- 

DENVER  CO  80222^  

DENVER  CO  80222-  ,.....,.. 
DENVER  CO  80216- ™ 


DENVER  CO  80221- 
DENVER  CO  80239- 
DENVER  CO  80222- 
DENVER  CO  80205-. 


DENVER  CO  80202-5199 

DENVER  CO  8021&-  ..     „  „ 

DENVER  CO  80207- ; 

DENVER  CO  80211- 


DENVER  CO  80237- 
DENVER  CO  80207- 


OENVER  CO  80207-  .. 
DENVER  CO  80207-  ,.. 


DENVER  CO  80203-  ...  . 

DENVER  CO  80202-  

DENVER  CO  80202-2010 

DENVER  CO  80221-  . 

DENVER  CO  80239- 

DILLON  CO  30435-  „ 


DILLON  CO  80435- 
OlLLON  CO  80435- 
■OILLON  CO  80435- 
DILLON  CO  80435- 
DIULON  CO  80435- 


DILLON  CO  80435-  

DILLON  CO  80435-  


DILLON  CO  80435- 
DILLON  CO  80435- 


DILLON  CO  80435- 
DJLLON  CO  80435- 
DIl'lON  CO  80435- 
DILLON  CO  80435- 
DILLON  CQ  80435- 


(303)331-0621 

(303)393-7666 
(303)296-0400 
(303)297-1300 

(303)758-7000 

(303)373-1983 
(303)696-6644 

(303)297-8888 

(303)375-0400 

(303)571-0300 
(303)691-2223 
(303)388-8100 
(303)573-1450 

(303)371-9494 

(303)295-1234 
(303)77».1234 

(303)371-5640 

(303)458-1222 
(303)75&-8886 

(303)782-9300 
(303)333-3303 

(303)455-8888 
(303)371-1980 
(303)758-221 1 
(303)296-6666 

(303)893-3333 
(303)831-7700 
(303)321-3333 
(303)458-5318 

(303)77»-1100 

(303)333-771 1 

(303)321-3500 
(303)399-7500 

(303)831-1252 
(303)628-5400 
(303)572-9100 

(303)427-9400 
(303)371-0551 
(303)458-4226 

(303)468-4226 

(303)468-4226 

(303)468-4226 

(303)453-4226 

(303)458-4226 

(303)468-4226 
(303)468-4226 

(303)468-4226 
(303)46*^226 

(303i)468-4226. 

(303)468-4226 

(303)468-4226 

(303)46a-4226 

(30iSii46d-»226; 
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CO0127    KEYSTONE    RESORT    THE 

INN. 
000123    KEYSTONE  RESORT 

TOWNHOMES  1  THROUGH  14. 
CO0080    MOUNTAIN  VIEW  BED  AND 

BREAKFAST. 
CO0065    BEST  WESTERN  LODGE  AT 

PURGATORY. 
COOOSe    BEST       WESTERN  :     RIO 

GRANDE  INN. 

CO0232    COMFORT  INN  

000234    OURANGO  SUPER  8  MOTEL 

CO0230    HOUDAY  INN 

CO0190    PURGATORY  VILLAGE 

HOTEL 
CO0060    RED  LK>I  INN  DURANQO  ... 
CO0229    CLARK3N   HOTEL  DENVER 

SOUTHEAST. 
CO0168    COURTYARD  BY  MARRIOTT 

DENVER  TECH  CENTER. 
CO0247    EMBASSY    SUITES    HOTEL 

DENVER  TECH  CENTER. 
CO001 1    HAMPTON  INN  SOUTHEAST 
CO0034    RADISSON  HOTEL  DENVER 

SOUTH 
CO0171     RAMADA      INN      DENVER 

TECH  CENTER. 
CO0224    RESIDENCE  INN  BY  MAR- 
RIOTT. 

CO0269    BOULDER  BROOK  LTD  

000183    HOBBY     HORSE     MOTOR 

LODGE. 

CO0147    PONOEROSA  LODGE  

CO0078  RIVERVIEW  PINES  MOTEL  . 
CO0076    SILVER    SADDLE    MOTOR 

LODGE. 

CO0292    MOTEL  6  

CO0273    SLEEP  INN  

CO0233    RIVER  VALLEY  INN  „- 

CO0272    CX3MF0RT  INN  „„. 

CO0248  DAYS  INN  FORT  COUINS  .. 
CO0066  FORT  COLLINS  MARRK>TT  . 
CO0012    FORT  COaiNS   SUPER   8 

MOTEL 

000289    MOTEL  6  ,. 

CO0042    TWIUGHT  INN 

COXX)9    GLENWOOO  HOT  SPRINGS 

LODGE  AND  POOL 

CO0259    HOUDAY  INN 

C00020    HOTEL  DENVER  ...:............„. 

000063    SILVER  SPRUCE  MOTEL  .... 

CO0137    DAYS  INN  SUITES  DENVER 

WEST. 
CO0043    DENVER  MARRIOTT  WE^T 

HOTEL 
000177    HOUDAY      INN      DENVER 

WEST. 

CO0013    LA  OUINTA  INN  _U 

CO0271    FRIENDSHIP  INN .......,.™ 

CO0006    GRAND  JUNCTION  HILTOM 

CO0018    HOUDAY  INN 

CO0112    HOWARD  JOHNSON 

LODGE. 

CO0057    fJlOTEL6#261  ..„. 

CO0101     TRAVELERS  INN  ._...!„_.;.„. 

000149    LITTLETREE INH  :. ;.._ 

CO0227    BEST  WESTERN  RAMKOtA 

INN  a  CONFERENCE  CENTER.    . 

CO0249    FRIENDSHIP  INN 

CO0250    GUNNISON        SUPER     .  8 

MOTEL 
000216    MARY  LAWRENCE  INN  ..u.... 
COOeSI    GREEN  MOUNTAIN  CABINS 
CO022S    COMFORT  LODGE  ..1.....L... 

CO0208    6  AND  40  MOTEL 

CO0035    THE     LODGE     AT     IDAHO 

SPRINGS. 
CO0096    VAN  EDEN  RANCH  AND  RE- 
TREAT. 
CO0069    FRIENDSHIP    INN    STAGE- 
COACH MOTEL 

CO08S2    MIDTOWN  MOTEL v... 

000176  QiMUTY  INN  OF  LA  JUNTA. 
CO0640    ROCKY  TOP  LODGE  . w._ 


POBOX36 
POBOX36 


PO  BOX  666 


PO  BOX  40  -. 

MORAINE  RT 
PO  BOX  690  . 
PO  BOX  1747 


PO  BOX  397 
PO  BOX  306 


PO  BOX  1725 


POBOXaOO  . 

tob6x37™!! 

TOBOX3394 
PO  BOX  1169 


PO  BOX  1180 
P0  60X232  - 


23044  US  HWY.  6 

2201 1-22075  US  HWY.  6 
28050  COUNTY  RD.  P  ..... 

49617  HWY.  550  „.™„ 

400  EAST  SECOND  AVE 


2930  MAIN  AVE  

20  STEWART  ST 

800  CAMINO  DEL  RIO  . 
«1  SKIER  PL 


501  CAMINO  DEL  RIO 

7770  S.  PEORIA  ST 

6565  S.  BOSTON  ST  

10250  E.  COSTILLA  AVE  

9231  E.  ARAPAHOE  ^ 

7007  S.  CLINTON  ST „.. 

6150  S.  QUEBEC  ST 

6565  S.  YOSEMITE  ST  .„ 

1900  FALL  RIVER  RD 

800  BIG  THOMPSON _ 

1820  FALL  RIVER  RD - 

1150  W.  ELKHORN  ...._ 

1260  BIG  THOMPSON  AVE  ..... 

3015  8TH  AVE  .........  Ji,.^^ 

3025  8TH  AVE 

4540  STATE  HWY.  67  S  w 

1638  E.  MULBERRY  ST  ... 

3625  E.  MULBERRY  

350  E.  HORSETOOTH  RD  

409  CENTRO  WAY  ....„ .. 

3900  E.  MULBERRY  ST  _..„.. 

308  MAIN  ST _* . 

401  N.  RIVER  . ™ 

51350  HWY.  6  AND  24 

402  7TH  ST  , 

162  W.  6TH  ST 

15059  W.  COLFAX  AVE  ..„. 

1717  DENVER  W.  MARRIOTT  BLVD 

14707  W.  COLFAX  AVE  „.. 


3301  YOUNGFIELD  SERVICE  RD 

733  HORIZON  DR 

743  HORIZON  DR 

765  HORIZON  DR „„„..„.^ 

752  HORIZON  DR  .......... 

776  HORIZON  DR 
704  HORIZON  DR 
62000  HWY.  40  .... 
701  6TH  ST  


400  E.  TOMICHI  AVE ;.. 

411  e.  TOMK>ll  AVE  -• 

601  N.  TAYLOR  «. ..-.. 

256  SCR  1782 

406  HWY.  133  

2920  COLORADO  BLVD  ...„ 
1601  COLORADO  BLVD 

3001  VAN  EDEN  RD  ......... 

905  W.  THIRD  ST  ..... 


215  E.  THIRD 
1325  E.  THIRD  ST 
1450  N.  HWY.  149 


.^.Am*»4*m 


DILLON  CO  80435- 

DILLON  CO  80435-  

DOLORES  CO  81323- 


OURANGO  CO  81301- 
0URANGOCO81301- 


DURANGOCO81301-  .._. 
DURANQO  CO  81301...... 

OURANGO  CO  81328-  „„. 
DURANGO  CO  81301- 


OURANGO  CO  81 301-.... 
ENGLEWOOO  CO  80112- 


EN6LEWOODCO80111-  ... 


ENGLEWOOD  CO  80112-  ™.. 

ENGLEWOOD  CO  80112-  

ENGLEWOOD  CO  80112-  

ENGLEWOOD  CO  80033-  _. 

ENGLEWOOD  CO  801 1 1-  

ESTES  PARK  CO  80517- 

ESTES  PARK  CO  80517-  ._i 

ESTES  PARK  CO  80517-  

ESTES  PARK  CO  80517-  ....„ 

ESTES  PARK  CO  80517-  

EVANS  CO  8062O- 

EVANS  CO  80620-  

FLORENCE  CO  8122&- 

FORT  COLLINS  CO  80524- 

FORT  COLLINS  CO  80524-  ..„ 

FORT  COLUNS  CO  80525- 

FORT  COLLINS  CO  80524- 

FORT  COLUNS  CO  80521- 

FRISCO  CO  80443- - 

GLENWOOD  SPRINGS  CO  81601 

GLENWOOD  SPRINGS  CO  81601 
GLENWOOD  SPRINGS  CO  81601 
GLENWOOD  SPRINGS  C»  81601 
GOLDEN  CO  80401-  

GOLDEN  CO  80401- 

GOLDEN  CO  80401- 


GOLDEN  CO  80401- _„ 

GRAND  JUNCTKDN  CO  81506- 
GRAND  JUNCTION  CO  81  SOS- 
GRAND  JUNCTION  CO  81506- 
GRAND  JUNCTION  CO  81506- 


GRAND  JUNCTION  CO  81506-  .... 
GRAND  JUNCTION  (X>  81506-  ... 

GRANOBY  CO  80446- 

GREELEY  <X)  80631- 

GUNNISON  CO  81230- 

GUNNISON  CO  81230-  „__^ 

GUNNISON  (»  81230- 

HEENEY  CO  80498-  

HOTCHKISS  CO  81419-  

IDAHO  SPRINGS  CO  80452-  

IDAHO  SPRINGS  CO  80452-3394 

IDAHO  SPRINGS  CO  80452-  

LA  JUNTA  CO  81050- „ „. 

LA  JUNTA  CO  81050-  „..„. 

LA  JUNTA  CO  81050-1180 ..... 

LAKE  CITY  CO  81235- ; 


(303)468-*22e 

(303>468-«226 

(303)882-7861 

(303)247-9669 

(303)385-4980 

(303)259-5373 
(303)2S»-0590 
(303)247-5393 
^303)247-9000 

(303)259-6580 
(303)790-7770 

(303)721-0300 

(303)792-0433 

(303)792-9999 
(303)799-6200 

(303)721-1144 

(303)740-7177 

(303)586-0910 
(303)586-3336 

(303)58&-4233 
(303)566-3627 
(303)586-4476 

(303)351-6481 
(303)352-9318 
(719)784-4800 
(303)484-2444 
(303)221-6490 
(303)226-5200 
(303)493-7701 

(303)482-6466 
(303)668-6009 
(303)945-«57l 

(303)945-8551 
(303)945-6565 
(303)945-5458 
(303)277-0200 

(303)27»-9100 

(303)279-7611 

(303)27»-6565 
(303)245-7200 
(303)241-6888 
(303)243-6790 
(303)243-6150 

(303)243-2628 
(303)245-3080 
(303)887-2561 
(303)353-8444 

(303)641-1288 
(303)641-1288 

(303)641-3343 
(303)724-4746 
(303)872-2200 
(303)567-2691 
(800)227-9391 

(303)567-2566 

(719)384-5476 

(719)364-7741 
(716)384.2671 
(303)944-2783 
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SOUTH- 
ECONO 


(XXI174    BEST   WESTERN    DENVER 

WEST. 
CXX174    BEST   WESTERN    DENVER 

WEST. 
CO0164    CHALET  MOTEL  . 
000276    COMFORT      INN 

WEST  DENVER. 
CO0157    DENVER     WEST 

LODGE. 
CO0100    DOUBLETREE  CLUB  HOTEL 

DENVER  WEST. 

cooeS3  rooTHias      executive 

LODQINa 
CO0033    HAMPTON     INN     DENVER 

SOUTHWEST 
CO0178    HOLIDAY  INN  LAKEWQOD  .. 

MOTEL  6  

ROOEWAY     INN     DENVER 


CO0287 
C00283 
WEST. 
CO0093 


SHERATON  DENVER  WEST 

HOTEL  «  CONFERENCE  CNTR. 
CO0092    WHTTE  SWAN  MOTEL  ..^...... 

COOieO    ECONOMY  INN  

CO0045    SUPER  8  MOTEL  LAMAR  .... 
CO0179    BENTS    FORT    INN    BEST 

WESTERN. 

CO0031     DELAWARE  HOTEL 

CO0148    LEADVILLEINN  

COO054    BRIARWOOO  INN  MOTEL  ... 
CO0028    RAINTREE    PLAZA    HOTEL 

AND  CONFERENCE  CENTER. 

CO01ft4    BLUE  SPRUCE  MOTEL 

C00140    ECHO  BASIN  DUDE  RANCH 

AND  RESORT. 
COOOet    MANITOU  SPRINGS  SUPER 

8  MOTEL  INC. 

CO0135    VALLEY  MOTEL 

CO0066    COMFORT  INN  OF  MONTE 

VISTA. 
CO007S    MONTROSE       SUPER       8 

MOTEL  INC. 

C00019    GRANDE  BUTTE  HOTEL  

CO0186    DAYS  INN  NORTHGLENN  ... 
CO02S4    HOLIDAY      INN      DENVER 

NORTHGLENN. 

CO0098    ST.  ELMO  HOTEL  INC  

CO0088    BEST  WESTERN  OAKRIOGE 

MOTOR  INN 
CO0094    PAGOSA    LODGE    AT    THE 

FAIRFIELD  RESORT. 

CO0205    ABRIENDO  INN „ 

CO0063    HAMPTON  INN 

coozee  motels 

CO0291     motel  6 

C00017    PUEBLO  HOLIDAY  INN  

COOOeS    RED  RIVER  INN  „.. 

CO0197    RAINBOW  INN I™. 

CO0095    SALIDA  MOTEL 

CO0079    WOODLAND    MOTEL    AND 

RESIDENCE  INN. 
CO0264     INN  AT  SILVER  CREEK   

SILVERTHORNE  DAYS  INN  . 

ASPENWOOD    CONDOMIN- 


CO0185 
CO0175 
tUMS. 
CO0107 
CO0145 


CRESTWOOD  LODGE  INC  .. 
LICHENHEARTH  CON- 

DOMINIUMS. 

CO0142    SNOWMASS         MOUNTAIN 
CONDOMINIUMS. 

CO0144    SONNENBLICK 
TOWNHOMES. 

COOOro    STONEBRIX^E  CONDOMIN- 
IUMS. 

COOlM    TERRACE     HOUSE     CON- 
DOMINIUMS. 

CO0255    THE     RIDGE     CONDOMIN- 
IUMS. 

CO0002    THE  SILVERTREE  HOTEL  .  . 

CO0256    THE     SNOWMASS    LODGE 
AND  CLUB. 

COO  i  46    WOOOBRIOGE  CONDOMIN- 
IUMS 

CO0064    CHINOOK      LODGE      AND 
SMOKEHOUSE. 

COC'09    HOLIDAY  INN  


11595  WEST  6TH  AVE  ._.. 
1 1595  W.  6TH  AVE 


e  )51  W.  ALAMEDA  AVE 
3  140  S.  VANCE  ST 


PO  BOX  780 


POBOX  1839 


PO  BOX  667  .. 
PO  BOX  1200 

POBOX  4400 


POBOX  5460 
POBOX  5550 


PO  BOX  5550 
PO  BOX  5990 


POBOX  6450 


PO  BOX  5009 
PO  BOX  G-2  .. 

PO  BOX  5550 

POBOX  530  .. 

POBOX  5007 


7  15  KIPLING  ST 

1  >7  UNION  BLVD „ 

€  i65  W.  JEWELL  ST  «4B 

3  105  S.  WADSWORTH  BLVD 


7  190  W.  HAMPDEN  AVE  . 
4  10  WADSWORTH  BLVD 
7  50  W.  COLFAX  AVE  .... 


3  iO  UNION  BLVD 


fl  160  W.  COLFAX  AVE 

1  101  N.  MAIN  

1  •02  N.  MAIN  ST 

E   USHWY.  50 


7  10  HARRISON  AVE  

2  >  JACKTOWN  PL  .„ 

1  128  N.  MAIN  

1  KX3  DIAGONAL  HWY.  1 19 


4  1700  HWY.  160  

4  1747  COUNTY  RD.  M 


2  !9  MANITOU  AVE 


7  13 

1  )19 


MARKET  ST  

GRANDE  AVE 


05  E.  MAIN 


510 


GOTHIC 

E.  120TH  AVE 
E.  120TH  AVE 


4  «  MAIN  ST  

1  «  LIGHT  PLANT  RD 


3  C5  W.  HWY.  160  . 


3tO  W.  ABRIENDO  AVE  

N.  FRWY  „.... 

HWY.  SO  W . 

03  N.  ELIZABETH  ST 

N.  ELIZABETH  ST 

8  TAUGHENBAUGH  BLVD 

E.  HWY.  50 

10  E.  HWY.  50  . , 

W.  1ST . 


4  03 

90 

4  a 

4|01 

7 

1 

1 

93 


6  967  US  HWY.  40  

5  0  SILVERTHORNE  LN  .„ 
6|0  CARRIAGEWAY  RD  ... 


41  C 


1  0 


C  WOOD  RD 

CARRIAGE  WAY  , 


5%  UPPER  WOODBRIDGE  RD 

6i0  GALLEN  LN 

3#  ANDERSON  LN 

6|  CAMPGROUND  LN 

2|9  FARAWAY  RD _ 


0 


ELBERT  LN  

9  SNOWMASS  CLUB  CIR 


2$  LOWER  WOODBRIDGE  RD 

2|666  W.  US  HWY.  160  

90  S.  LINCOLN  „ 


LAKEWOOO  CO  80215- 

LAKEVKX)D  CO  80?15-  

LAKEWOOD  CO  80226-  _..... 

LAKEWOOD  CO  80227- 

UKEWOOD  CO  80215-  

LAKEWOOD  CO  80228-  .'. 

LAKEWOOD  CO  80232-  

LAKEWOOD  CO  80236- 

LAKEWOOD  CO  80227-5127  ....._ 

LAKEWOOO  CO  80226-  . 

LAKEWOOD  CO  80215-  

LAKEWOOD  CO  80228-  .-._.,,«^._.. 


LAKEWOOD  CO  80214-  , 

LAMAR  CO  81052-  .. 

LAMAR  CO  81052-  _. 

LAS  ANIMAS  CO  81 054- 


LEADVILLE  CO  80461- 

LEADVILLE  CO  80461-  .._ 

LONGMONT  CO  80501-  

LONGMONT  CO  80501-  


MANCOS  CO  81328- 
MANCOSC0  8l3^ 


MANITOU  SPRINGS  CO  80829-2503 


MEEKER  CO£1641-  ... 
MONTE  VISTA  CO  81 W 


MONTROSE  00  81401- 


MOUNT  CRESTED  BUTTE  CO  81225- 

NORTHGLENN  CO  80233-  .™ 

NORTHGLENN  CO  80233-  .„..„ 

OURAY  CO  81427-  

PAGOSA  SPRINGS  CO  81147- 


PAGOSA  SPRINGS  CO  81 157- 


PUEBLO  CO  81004- 

PUEBLO  CO  81008- 

PUEBLO  CO  81008- 

PUEBLO  CO  81008-  „„ 
PUEBLO  CO  81008-  „.„ 

RIFLE  CO  81650- 

SALIDA  CO  81 201-  

SALIDA  CO  81201-  

SALIDA  CO  81201-  


SILVER  CREEK  CO  80446- 

SILVERTHORNE  CO  80498-  

SNOWMASS  VILLAGE  CO  81615- 

SNOWMASS  VILLAGE  CO  81615-  . 
SNOWMASS  VILUGE  CO  81615- 

SNOWMASS  VILLAGE  CO  81615-  , 

SNOWMASS  VILUGE  CO  81615-  . 

SNOWMASS  VILLAGE  CO  81615-  . 

SNOWMASS  VILUGE  CO  81615-  . 

SNOWMASS  VILUGE  CO  81615-  . 

SNOWMASS  VILUGE  CO  81623-  . 
SNOWMASS  VILLAGE  CO  81615-  . 

SNOWMASS  VILUGE  CO  81615-  . 

SOUTH  FORK  CO  81154-  

STEAMBOAT  SPRINGS  CO  80477- 


T3b3>23&-7751 

(303)238-7751 

(303)237-7775 
(303)989-5500 

(303)232-5000 

(303)969-9900 

(303)936-3070 

(303)989-6900 

(303)980-9200 
(303)232-4924 
(303)238-1251 

(303)987-2000 

(303)238-1351 
(719)336-7471 
(719)336-3427 
(719)456-0011 

(719)486-1418 
(719)486-3637 
(303)776-6622 
(303)776-2000 

(303)533-7073 
(602)997-7137 

(719)685-5898 

(303)878-3656 
(719)852-0612 

(303)249-9294 

(303)349-7561 
(303)457-0688 
(303)452-4100 

(303)32&-4951 
(303)264-4173 

(303)731-4141 

(719)544-2703 
(719)544-4700 
(719)543-8900 
.(719)543-6221 
(719)543-8050 
(303)625-3050 
(719)539-4444 
(719)539-2895 
(719)539-4980 

(303)887-2131 
(303)468-8661 
(303)923-271 1 

(303)923-2450 
(303)923-4350 

(303)923-4350 

(303)923-4350 

(303)923-4323 

(303)923-4350 

(303)523-4700 

(303)923-3520 
(303)923-5600 

(303)923-4350 

(719)873-9993 

(303)879-2irS0 
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CO0131    NORTH  STAR  CONDOMIN- 
IUMS. 

CO0181    RABBIT  EARS  MOTEL  

CO0036    SHERATON       STEAMBOAT 
RESORT  CONFERENCE  CENTER. 

CO0129    SKI     TRAILS     CONDOMIN- 
IUMS. 

CO0130    SUB    ALPINE    CONDOMIN- 
IUMS. 

C00191    THE  CLERMONT  INN  BED 
AND  BREAKFAST. 

CO0151    THE   INN   AT   STEAMBOAT 
BED  AND  BREAKFAST. 

CO0226    THE  MEADOWS  AT  EAGLE 
RIDGE. 

CO0132    THE  PHOENIX  „ 

CO0024    BEST  WESTERN 

SUNDOWNER. 

CO0268    BEST   WESTERN    GOLDEN 
PRAIRIE  INN. 

CO0082    BEAR    CREEK    BED    AND 
BREAKFAST. 

CO0014    NEW  SHERIDAN  HOTEL 

000204    VICTORIAN  INN 

CO0293    MOTEL  6  

CO0081     SHERATON  INN 

GRAYSTONE  CASTLE. 

CO0258    HOLIDAY  INN  TRINIDAD 

CO0015    BUCK  BEAR  INN „„. 

CO0152    EAGLE  POINT 

CO0170    MARRKDTTS     MARK     RE- 
SORT. 

CO0153    THE  WESTIN  RESORT  

CO0160    VICTOR  HOTEL  

CO0220    DENVER  NORTH  SUPER  8 
MOTEL. 

CO0005    UQUINTAINN  

CO0004    U    OUINTA    MOTOR    INN 
•653. 

CO0007    RAMADA    HOTEL    DENVER 
BOULDER  TURNPIKE. 

CO0077    DENVER   WEST   SUPER   8 
MOTEL. 

CO0294    MOTEL  6 

CO0295    MOTEL  6  

CO0194    QUALITY  INN— WEST  

(XX)194    QUALITY  INN  WEST 

CO0058    BEAVER     VILUGE     CON- 
DOMINIUMS. 

CO0074    IRON  HORSE  RESORT  RE- 
TREAT BUILDINGS  C  AND  D. 

CO0262    IRON  HORSE  RESORT  RE- 
TREAT BUILDINGS  H  AND  J. 

CO0209    SNOW  BLAZE  „.. 

CO0097    THE      VINTAGE      RESORT 
HOTEL 

CT0038    ASHFORD  MOTEL  

CT0037    AVON  OLD  FARMS  HOTEL  .. 

CT0035    KENILWORTH  MOTEL 

CT0206    BEST     WESTERN     STONY 
HILL  MOTOR  INN. 

CT0040    ADVANCED  MOTEL 

CT0039    BENTLEY  INN  ....„ 

CT0041     BRANFORD  MOTEL  

CT0042    MACDONALDS  MOTEL 

CT0036    MOTEL  SIX  

CT0226    HOLIDAY  INN  

CT0192    RADISSON  INN  

CT0043    BROOKFIELD  MOTOR 

LODGE. 

CT0033  X^ANDLEWOOD        GARDEN 
MOTEL 

CT0032    CANDLEWOOD  INN  

CT0044    DAYS  INN  

CT0031    CENTRAL  HOTEL 

Crr0O45    INN  AT  CHESTER  

CT0217    HAPPY  DOLPHIN  

CT0215    VILUGE  MOTEL  

CT0046    (XWNWALL  INN  »  MOTEL  ... 

CT0047    ARBOR  HOUSE  ...„ „..„... 

CT0048    HOUDAY    INN    OF    CROM- 
WEU. 

CT0049    RADISSON  HOTEL  &  CON- 
FERENCE CENTER. 

CT0027    SUPER  8  MOTEL'  


POBOX  881120 


POBOX 
POBOX 

POBOX 

POBOX 

POBOX 

POBOX 


77057  .. 
774808 

881120 

881120 

77492  .. 

775084 


POBOX  881120 


PO  BOX  2369 

POBOX  980  .. 
POBOX  217  .. 


POBOX  185 


PO  BOX  3416 
PO  BOX  1286 
PO  BOX  1286 


POBOX  1369 


2250  COLUMBINE  DR 
201  UN(X5LN  ST 


2320  SKI  TRAILS  LN  „ 
3070  COLUMBINE  OR 
917  LINCOLN  AVE 


2800  EAGLE  RIDGE  DR 

2315  APRES  SKI  WAY  .. 
OVERUND  TRAIL  ST  ... 


700  COLORADO  BLVD  .. 
221  E.  COLORADO  AVE 


231  W.  COLORADO  AVE  . 

401  W.  PACIFIC 

6  W.  83RD  PL  ™„ 

83  E.  120TH  AVE  „.. 

1-25  AND  EXIT  1 1  

2405  ELLIOTT  RD  

1500  MATTERHORN  CIR  ™.„ 
715  W.  LIONSHEAD  


1300  WESTHAVEN  DR  . 
4TH  AND  VICTOR  AVE 
12055  MELODY  DR  


345  W.  120TH  AVE  .. 
8701  TURNPIKE  DR 

8773  YATES  DR 


10101  W.  48TH  AVE  „... 


10300  1-70  FRONTAGE  RD 
9920  W.  49TH  AVE  .. 
12100  W.44TH  AVE 
12100  W.44TH  AVE 
50  VILUGE  DR  


257  WINTER  PARK  DR 
257  WINTER  PARK  DR 


79114  US  HWY.  40  „ 

100  WINTER  PARK  DR  ._..., 

26  SNOW  HILL  RD  

279  AVON  MOUNTAIN  RD  .. 
176  WILBUR  CROSS  HWY. 
STONY  HILL  RD  


81  LEFTES  ISUND  RD 
3  BUSINESS  PARK  OR 

470  E.  MAIN  ST  

565  E.  MAIN  ST  ._.... 

320  E.  MAIN  ST  

1070  MAIN  ST 

42  CENTURY  OR  

549  FEDERAL  RD  .... 


370  CANDLEWOOD  UKE  RD 

506  CANDLEWOOD  UKE  RD 
1030  FEDERAL  RD  .. 

4  PUTNAM  RD  

318  W.  MAIN  ST . 

345  E.  MAIN  ST  

143  E.  MAIN  ST 1 

KENT  RD  

50  RIVER  RD  

4  SEBETHE  DR 

100  BERLIN  RD  ;-     j  " 

1  INDUSTRIAL  PARK  RD  


STEAMBOAT  SPRINGS  CO  80487- 

STEAMBOAT  SPRINGS  CO  80477- 
STEAMBOAT  SPRINGS  CO  80477- 

STEAMBOAT  SPRINGS  CO  80487- 

STEAMBOAT  SPRINGS  CO  80487- 

STEAMBOAT  SPRINGS  CO  80477- 

STEAMBOAT  SPRINGS  CO  80477- 

STEAMBOAT  SPRINGS  CO  80477- 

STEAMBOAT  SPRINGS  CO  80487- 
STERLING  CO  80751-  , 


STRATTON  CO  80836-  . 
TELLURIDEC0  81435- 


TEUURIDE  CO  81435-  „...„ 

TELLURIDE  CO  81435-  

THORNTON  CO  80221- 

THORNTON  CO  80233- 


TRINIDAD  CO  81082-  

VAIL  CO  81657-  

VAIL  CO  81657-  

VAIL  CO  81657-  

VAIL  (X)  81657-  „... 

VICTOR  CO  80860- __ 

WESTMINSTER  CO  80234- 

WESTMINSTER  CO  80234- 

WESTMINSTER  CO  80030-  . 

a 

WESTMINSTER  CO  80030- 

WHEAT  RIDGE  CO  80033- 

WHEAT  RIDGE  CO  80033-  . 

WHEAT  RIDGE  CO  80033-  .. 

WHEAT  RIDGE  CO  80033- 

WHEAT  RIDGE  CO  80033-  . 

WINTER  PARK  CO  80482- 

WINTER  PARK  CO  80482-  

WINTER  PARK  CO  80482-  

WINTER  PARK  CO  80482-  

WINTER  PARK  CO  80482-  

ASHFORD  CT  060f6-  

AVON  CT  06001- ^ 

BERUN  CT  06037- 

BETHEL  CT  06801- 

BRANFORD  CT  06405- 

BRANFORD  CT  0640&- 

BRANFORD  CT  06405- 

BRANFORD  CT  06405- 

BRANFORD  CT  06405- „ 

BRIDGEPORT  CT  06604- 

BRISTOL  CT  06010-  _^... 

BROOKFIELD  CT  06804- 

BROOKFIELD  CT  06804- 

BROOKFIELD  CT  06804- 

BROOKFIELD  CT  06804- 

CENTRAL  VILUGE  CT  06332-  . 

CHESTER  CT  06412- 

CLINTON  CT  06413-  

CLINTON  CT  06413-  

CORNWALL  BRIDGE  CT  06754- 

OOS  COB  CT  06807-  

CROMWELL  CT  06416-  _ 

CROMWELL  CT  06416-  _. 

CROMWELL  CT  06416- 


(303)679-7654 

(303)879-1150 
(303)879-2220 

(303)879-7654 

(303)879-7654 

(303)879-3083 

(303)879-2600 

(303)879-0720 

(303)879-4445 
l303)522-«265 

(719)348-631 1 

(303)728-6681 

(303)728-4351 

(303)728-5601 
(303)429-1550 
(303)451-1002 

(719)846-4491 
(303)476-1304 
(303)476-6905 
(303)476-4444 

(303)476-7111 
(719)689-3553 
(303K51-7200 

(303)252-9800 
(303)425-9099 

(303)427-4000 

(303)424-8300 

(303)467-3172 
(303)424-0658 
(303)467-2400 
(303)467-2400 
(303)726-8813 

(303)726-6851 

(303)726-8851 

(303)726-5701 
(303)726-8801 

(203)684-2221 
(203)677-1651 
(203)666-3306 
(203)744-3200 

(203)481-4528 
(203)488-4991 
(203)488-5442 
(203)488-4381 
(203)483-5828 
(203)334-1234 
(203)569-7766 
(203)775-2450 

(203)431-0280 

(203)775-4517 
(203)775-0220 
(203)564-5062 
(203)526-1307 
(203)669-2368 
(203)669-6403 
(203)672-6884 
(203)661-5845 
(203)635-1001 

(203)635-2000 

(203)632-8888 
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CT0213 
CT0214 
CT0212 
CT0211 
CT0210 
CT0050 
CT0209 

CTceoe 

CT0245 
CT0053 
CT0052 
CT0244 
CT0051 
CT0054 
CT0055 

INN. 
CT0219 
CT0220 
CT0OS6 
CT0057 
CT0058 


DANBURY  HILTON  INN 

DAYS  INN  

ETHAN  ALLEN  INN  

QUALITY  INN ." 

RAMADA  INN „ 

BON  AIRE  MOTEL 

RIVERWIND  INN 

SELDcN  HOUSE 

KNIGHTS  INN  ; 

ECOTvlO  LODGE  „„ 

EXECUTIVE  MOTOR  LODGE 

RAMADA  HOTEL  

WELLESLEY  INN 

COMFORT  INN 

EAST    WINDSOR    RAMADA 


PARKWAY 


MOTEL  SIX  , „„ 

RED  ROOF  INN 

SUPER  8  MOTEL 

BRIDGEPORT  MOTOR  INN  .. 

FAIRFIELD   MOTOR    INN   & 
RESTAURANT. 
CT0069    MERRITT 
MOTOR  INN. 

CT00?3    PEQUOT  MOTOR  INN  _ 

CT0060    CENTENNIAL  INN  

CT0061     FARMINGTON  INN  

CT0062    HARTFORD  MARRIOTT 

HOTEL  FARMINGTON. 
CT0065    HOMESTEAD  INN  

STANTON  HOUSE  INN 

BENKAM  MOTEL 

BEST    WESTERN    OLYMPIC 


CT0064 
CTQ029 
CTC067 

INN. 
CT0068 
CT0063 
CT0070 


"V 


INN     & 


ECONO  LODGE 

GOLD  STAR  INN  ... 
GROTON    MOTOR 
SUITES. 

CT0072    QUALITY  INN  

SOJOURNER  INN 

SUPER  8  MOTEL .: 

THAMES  HARBOUR  INN  

TRAILS    CORNER    MOTOR 


CT0066 
CT0C3O 
CT0073 
CT0071 
INN. 
CT0074 
CT0075 
CT0238 
CT0078 
CT0077 
CT0079 
CT0240 
CT0236 
CT0076 


OAYSTOP  MOTEL 

HOWARD  JOHNSON  LODGE 

CLARION  HOTEL  

ECONO  LODGE 

GOODWIN  HOTEL  :.^...:.. 

HOLIDAY  INN  DOWNTOWN  . 

HOLIDAY  INN-EAST  

RAMADA  INN  CAPITOL  HILL 

SHERATON  HARTFORD 

HOTEL 

CT0249    BUDGET  INN  

CT0252    SUSSE  CHALET  

CT0034    BERLIN    STATION    CAFE   & 

MOTEL 
CT0080    FIFE  &  DRUM  INN 

IMTERLAKEN  INN 

IRON     MASTERS 


CT0OO5 
CT0007 

INN. 
CT0006 
CT008I 
CT0C82 


MOTOR 


INN 


CT0085 
CT0083 
CT0086 
CT0087 
CT0207 
CT0246 
CT0228 

INN. 
CT0090 
CT0088 
CT0064 
CT00e9 
CT0026 

RIOTT 
CT0222 
CT0097 
CT0093 
CTOOet 


WAKE  ROBIN  INN  

SPA  AT  GRAND  LAKE  . 
APPLEWOOD    FARMS 
BED  &  BREAKFAST. 

CT0253    TWO  TREES  INN 

LITCHFIELD  INN 

TOLLGATE  HILL  INN  ...„:. 

DOLLY  MADISON  INN  

MADISON  BEACH  HOTEL  ... 
MANCHESTER  VILLAGE  INN 

CLARION  SUITES  INN 

BEST    WESTERN    REGENT 


COLONIAL  PARK  MOTEL  

HAMPTON  INN  MERIDEN  .... 

PARKWAY  MOTEL 

RAMADA INN  

RESIDENCE    INN   BY   MAR- 


MIODLETOWN  MOTEL 

COMFORT  INN  

DEVON  MOTEL  „... 

HAMPTON  INN  


PO  BOX  807 


••••-••-'^■•— .- 


J  OLD  RIDGEBURY  RD  

i  J  FEDERAL  RD .......^..., 

LAKE  AVE  EXT 

f  re. NEvy^owN  road 

(  84  EXIT  8 

5  '1  HARTFORD 'TNPK.'Voii* 

J  S  MAIN  ST  

2  )  READ  ST „ « 

4  iO  MAIN  ST „ 

9  !7  MAIN  ST „ 

4  K)  MAIN  ST  „.„.. 

1  K)  E.  RWJeB  DR :. .. 

3  a  ROBERTS  ST 

2  10  MAIN  ST  „.. 

1  II  BRIDGE  ST  


1    HAZARD  AVE 

S  HAZARD  AVE 

1  43  KING  ST  

I  10  KINGS  HWY.  CUT-OFF 
4  7  POST  RD  .. 


4  80  BUCK  ROCK  TNPK 

3  71  POST  RD „,.. 

5|SPRING  LN 

7  FARMINGTON  AVE  ... 

FARM  SPRINGS  RO 


4t0  FIELD  POINT  RD 
MAPLE  AVE  

1|7  BENHAM  RD  ...... 

3  0  RT.  12 


4  5 
1  6 


>^»«  •••»■  mwka  i  M— ?■»■ 


BRIDGE  ST  . 
KINGS  H\tJy 
184 


4  4  BRIDGE  ST  

6  5  GOLDSTAR  HWY  ..... 

I  3RT.  12 

1  3  THAMES  ST 

Sjo  POQUON-  NOCK  RO 


3  00  WHITNEY  AVE  

2  60  WHITNEY  AVE  

X)NSTITUTION  PLAZA 

WESTON  ST  ... 

iAYNES  ST  „ 

S    MORGAN  ST 

3  3  ROBERTS  ST 

4  0  ASYLUM  ST  

5  TRUMBULL  ST 


7  WESTON  ST  

1i  5  BRAINARD  RD  

»  5  FARMINGTON  AVE 


5!   N  MAIN  ST  

7    INTERLAKEN  RO.  7  . 
2  9  MAIN  ST  


II  8  SHARON  RD  .' 

1(  B7  EXETER  RD  

&  3  COL  LEDYARD  HWY 


29  LANTERN  HILL  ROAD  . 

.  202  BANT  AN  RD 

202  TORRINGTON  RD 

W.  WHARF  RD 

W.  WHARF  RD :._ 

(  a  E.  CENTER  ST  ,........._. 

1<  1  SPENCER  ST 

^V  3T0RRS  RD 


U  36  BERLIN  TNPK  

1(  BEE  ST „ 

n  36  N.  BROAD  ST  

23  5  RESEARCH  PKWY  ._.„.. 
3S  3  BEE  ST  

9t  J  WASHINGTON  ST.  EXT  . 

27  i  OLD  GATE  LN „'._... 

4i  i  BRIDGEPORT  AVE  ....:,... 
12  }  PLAINS  RO  . 


DANBURY  CT  06810-  

DANBURY  CT  06810-  

DANBURY  CT  06810-  ....„.:. 

DANBURY  CT  06810-  

DANBURY  CT  06810-  ....„ 

DAYVILLE  CT  06241- „ 

DEEP  RIVER  CT  C6417- 

DEEP  RIVER  CT  0641 7- 

E.  HARTFORD  CT  06113-  

EAST  HARTFORD  CT  06108-  

EAST  HARTFORD  CT  061 18-  

EAST  HARTFORD  CT  06108-  

EAST  HARTFORD  CT  06103-  

EAST  WINDSOR  CT  06088-  ....^„.. 
EAST  WINDSOR  CT  QSCSS-  

ENFIELD  CT  06032- 

ENFIELD  CT  06082- .„ 

ENFIElD  CT  06082- ..v«.„.^.™ 

FAIRFIELD  CT  06430-  ,....!.  „ 

FAIRFIELD  CT  06430- 

FAIRFIELD  CT  06430-    

FAIRFIELD  CT  06430-  

FARMINGTON  CT  06002- 

FARMINGTON  CT  03032- 

FARMINGTON  CT  06032-  ..„.:.... 

GREENWICH  CT  06S30-  

GREENWICH  CT  0o83d-  .w_..__... 

GROTON  CT  06340-  ..„  .....  _ 

GROTON  CT  06340-  '. 

GROTON  CT  06340-  .  .„, .  ,.„ 

GROTON  CT  063ii>-     ......  -..:.;.... 

GROTON  CT  06430-    

GROTON  CT  Oe-^IOT-  .»,....,„ 

GROTON  CT  06340-  --..u».m~...^....: 
GROTON  CT  06430-  ._4,:_„_;.w.„ 

GROTON  CT  06340-  .._..;::;.■.„,. 

GROTON  CT  06340-  

HAMDEN  CT  06518-  . 

HAMOEN  CT  06516-  ..;...„ '■ 

HARTFORD  CT  06103-  ......._. 

HARTFORD  CT  06120-  ..„..„!..„...... 

HARTFORD  CT  06^03-  ...... .4,; '^..i... 

HARTFORD  CT  06120-  ....™ . 

HARTFORD  CT  06108- :.-. . .... 

HARTFORD  CT  06103-  ............. 

HARTFORD  CT  06103-  


HARTFORD.  CT  0612O-  

HARTFORD.  CT  06114-  ...... 

KENSINGTON  CT  05037-  ... 

KENT  CT  06757-  

LAKEVILLE  CT  06039-  .« 

LAKEVILLE  CT  06039-  '.^ 


LAKEVILLE  CT  06039- 

LEBANON  CT  06249- 

LEDYARD  CT  06339- „.i......... 

LEDYARD  CT  06339-    . 

UTCHFIELD  CT  06759-  

LITCHFIELD  CT  0675&-  

MADISON  CT  06443-  „...; 

MADISON  CT  06443- .., 

MANCHESTER  CT  O504O-" ;....: 

MANCHESTER  CT  06040- 

MANSFIELD  CENTER  CT  06250^ 

MERIDEN  CT  06450-  

MERIDEN  CT  06450- 
MERIDEN  CT  0645(^  .^u.. 

MER:DFN  CT  06450- 

MERIDEN  CT  06450-  

MIOOLETOWN  CT  06457- 

MILFORO  CT  0646O- 

MILFORO  CT  0646O- 

MiLFORO  CT  0646O-  


(203)794-0600 
(203)743-6701 
(203)744-1776 
(203)748-6677 
(203)792-3300 
(203)774-4515 
(203)526-2014 
(203)526-9195 
(203)569-1100 
(203)289-7781 
(203)569-1100 
(203)528-9703 
(203)289-4950 
(203/627-6585 
(203)623-9411 

(203)741-3683 
(203)741-2571 
(203)741-3638 
(203)367-4404 
(203)265-0491 

(203)259-5265 

■  (203)259-7385 
(203)677-4647 
(203)6/7-2821 
(203;6'/8-1CC0 

1203)369-/500 
(2C3;869-2110 
(2C3i44?-5.'C0 
(203)445-8000 

(203)445-5560 
■(203)446-0860 
(203)445-9784 

(203)445-8141 
(203)445-1986 
(203)448-2818 
(203)445-8111 
(203)445-0220 

(203)288-2505 
(£03)288-3831 
(203)278-2000 
(203)525-4441 
(203)246-7500 
(203)549-2400 
(203)528-961 1 
(203)246-6591 
(203)728-5151 

(203)525-4441 
(203)525-9306 
(203)828-7633 

(?03>927-3509 
(2C3 1435-9878 
(203)435-9844 

(203)435-2515 
(2031642-4306 
(203)536-2022 

(203)885-3041 
(203)567-4503 
(203)567-4545 
(203)245-7377 
(203)245-1404 
(203^646-2300 
(203)643-581 1 
(203)423-8451 

(203)23S-2877 
(203)235-5154 
(203)235-5800 
(203)238-2380 
(203)634-7770 

(203)346-9251 
(203)877-9411 
(203)874-6634 
(203)874-4400 
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CT0094    HOLIDAY  INN  

CT0233    HOWARD  JOHNSON  LODGE 

CT0095    MAYFLOWER  MOTEL 

CT0098    MILFORD  INN  

CT0092    MILFORD  MOTEL 

CT0096    POST  MOTOR  INN 

CT0102    RED  ROOF  INN  

(rrO099    SHORELINE  MOTEL  

CT0100    SUSSE  CHALET  

CT0101     TURNPiKE  INN  

CT0103    DAYS  INN  _ 

CT0104    PLAINFIELD  MOTEL  

CT0109    COMFORT  INN  

CT0108    DAYS  INN  

CT0107    HOWARD  JOHNSON  LODGE 

CTOnO    INN  AT  MYSTIC  MOTOR  INN 
.  GUEST  HOUSE. 

CT0105    MYSTIC  HILTON 

CT0106    RAMADA  INN 

CT0025    STEAMBOAT  INN 

CT0111    TABOR  MOTEL 

CTC013    WHALERS  INN 

STONINGTON  H'XISE. 

CT0112    NAUGATUCK  MOTOR 

LODGE 

CT024I     HOLIDAY  INNNEW  HAVEN  . 

CT0113    INN  AT  CHAPEL  WEST  

CT0113    MOTEL  SIX  „ 

CT0117    NEW       HAVEN       MEDICAL 
HOTEL 

CTC114    RESIDENCE    iNN    BY    MAR- 
RIOTT. 

CT0116    ROYAL  INN  

CT01!5    THREE     JUDGES     MOTOR 
LO(X3£. 

CT0248    QUALITY  INN— NEW  HAVEN 

CT0120    COLEMAN  LODGE  

CT0122     HOLIDAY  INN   

CTbl23    NEW  LONDON  LODGINGS  .. 

CT0119    QUEEN  ANNE  INN  

CT0121     RADISSON  HOTEL 

CT0124    RED  ROOF  INN  

Crr0O24    HERITAGE  INN  _ 

CT0125    MAPLE        LEAF        MOTOR 
LODGE. 

CT0126    ROCKY  RIVER  MOTEL  

CT0127    BIRCHES  INN  

CT0224    CARRIER  MOTOR  LODGE  ... 

CT0223    MAPLE  MOTEL 

CT0I30    DAYS  INN  „;. .... 

CT0129    MOTEL  SIX  

CT0128    NIANTIC  INN 

CT0203    MANOR  HOUSE  

CT0242    HOUDAV  INN-NORTH 

HAVEN. 

CT0201     COURTYARD  BY  MARRIOTT 

CT0198    DAYS  INN 

CT0200    GARDEN  PARK  MOTEL 

CT0197    GOLDEN     CREST     MOTOR 
INN. 

CT0194    HAMAR  INN  

CT0196    NORWALK     INN     &     CON- 
FERENCE CENTER. 

CT0190    NORWALK  WESTPORT 

MOTEL 

CT0195    ROUNDTREE  INN  

CT0I99    SILVERM'NE  TAVERN  

CT0250    HOLIDAY  INN  „... 

CT0012    NORWICH  MOTEL  BUILDING 
4  OF  4. 

CT0069    RAMADA  HOTEL  NORWICH/ 
MYSTIC. 

CT0225    CHESTERFIELD     COUNTRY 
LODGE 

CT0132    HARBOR  HOUSE  INN 

CT0131     HYATT   REGENCY   GREEN- 
WICH. 

CT0135    BEE  *  THISTLE  INN  

CT0134    OLD  LYME  INN  

CT0133    OLD  LYME  MOTEL  .._ 

CT0136    OLD  MYSTIC  INN  

CT0137    RED  BROOK  INN  

CT0140    DAYS  INN  

CT0138    SANDPIPER  MOTOR  INN 

CT0139    SAYBROOK  POINT  INN 


PO  BOX  447 


RT85 


PO  BOX  237 


1212  BOSTON  POST  RD  

1052  BOSTON  POST  RD  

219WOODMONTR0 

345  OLD  GATE  LN 

1015  BOSTON  POST  RD , 

1700  BOSTON  POST  RD  

10  ROWE  AVE  

735  BOSTON  POST  RD  

111  SCriOOLHOUSE  RD 

1083  BOSTON  POST  RD  

1845  MERIDEN  WATERBURY  TNPK 

66  E.  MAIN  ST  _. „.. 

132GREENMAN-VILLEAVE  

26  MICHELLE  LN  „ 

179GREENMAN-VILLEAVE  

JCT.  RT.  1  8  27 


20  C(XX3.AN  BLVD  

183  GREENVAN-  VILLE  AVE 
73  STEAMBOAT  WHARF  ...... 

29  WILLIAMS  AVE  

20  E.  MAIN  ST 


732  NEW  HAVEN  RO 


30WHALLEY  AVE 

1201  CHAPEL  ST 

270  FOXON  BLVD  RT.  80  .... 
223  GEORGE  ST  


1  LONG  WHARF  DR  . 

1605  WHALLEY  AVE 
1560  WHALLEY  AVE 


laO  POND  LILY  

14  COLMAN  ST 

I-S5  FRONTAGE  RO .. 

380  BAYONET  ST „ , 

265  WILLIAMS  ST  

35  GOVERNOR  WINTHROP  BLVD 

707  COLMAN  ST . _., 

34  BRIDGE  ST  ..._ ... 

244  KENT  RO  


236  KENT  RD 

233  W.  SHORE  RD  ..._ 
2660  BERLIN  TNPK  .... 
2151  BERLIN  TNPK  .... 
239  FLANDERS  RD  .... 
269  FLANDERS  RD  .... 

345  MAIN  ST 

MAPLE  AVE   ^ 

201  WASHINGTON  AVE 


474  MAIN  AVE 

426  MAIN  ST  _ 

351  WESTPORT  AVE 
596  WESTPORT  AVE 

360  WESTPORT  AVE 
99  E.  AVE  


344  WESTPORT  AVE 

469  WESTPORT  AVE 
194  PERRY  AVE  ™.-, 

789  CONN  AVE  

181  W.  TOWN  ST  


10  LAURA  BOULEVARD 
1596  HARTFORD  RD  


165  SHORE  RD 

1800  E  PUTNAM  RD  . 


100  LYME  ST  

85  LYME  ST  

236  SHORE  RD , 

58  MAIN  ST 

WEUES  RO  

1430  BOSTON  POST  RD 
1750  BOSTON  POST  RD 
2  BRIDGE  ST  


MILFORD  CT  06460-  .. 
MILFORD  CT  0646O-  . 
MILFORD  CT  0646O-  .. 
MILFORD  CT  0646O-  .. 
MILFORD  CT  06460-  .. 
MILFORD  CT  06460-  .. 
MILFORO  CT  0646O-  .. 
MILFORD  CT  06460-  .. 
MILFORD  CT  06460-  .. 
MILFORD  CT  06460-.. 
MILLDALE  CT  06467- 
MOOSUP  CT  06354-  .. 
MYSTIC  CT  0635&-  .._ 
MYSTIC  CT  06355- 
MYSTIC  CT  05355- 
MYSTIC  CT  06355- 


MYSTIC  CT  0635&- 
MYSTIC  CT  06355- 
MYSTIC  CT  0635S- 
MYSTIC  CT  06353- 
MYSTIC  CT  06355- 


NAUGATUCK  CT  06770-       . 

NEW  HAVEN  CT  06511- 

NEW  HAVEN  CT  0651 1-  _;..„ 

NEW  HAVEN  CT  06513- 

NEW  HAVEN  CT  06510-  

NEW  HAVEN  err  06511 - 

NEW  HAVEN  CT  0661 S-  „_ 
NEW  HAVEN  CT  06515-  „.... 

NEW  HAVEN.  CT  06525- 
NEW  LONDON  CT  06320-  .... 
NEW  LONDON  CT  0632O-  ... 
NEW  LONDON  CT  06320-  .... 
NEW  LONDON  CT  06320-  .„. 
NEW  LONDON  CT  06320-  .... 
NEW  LONDON  CT  0632O-  .... 
NEW  MILFORD  CT  06776-  ... 
NEW  MILFORD  CT  06776-  ... 

NEW  MILFORO  CT  06776-  ... 
NEW  PRESTON  CT  06777-  .. 

NEWINGTONCT06111-  

NEWiNGTONCT  06111-  

NIANTIC  CT  06357-  .._; ._. 

NIANTIC  CT  06357- . 

NIANTIC  CT  063S7- 

NORFOLK  CT  06050-  

NORTH  HAVEN  CT  06473-    . 

NORWALK  CT  06851- ; 

NORWALK  CT  06850- 

NORWALK  CT  06851- 

NORWALK  CT  06851- 

NORWALK  CT  06851-  ...... 

NORWALK  CT  06851- 

NORWALK  CT  06851- 

NORWALK  CT  06651- 

NORWALK  CT  06850- .^ 

NORWALK.  CT  06854- 

NORWICH  CT  06360-  

NORWICH  CT  06360- 

OAKDALE  CT  06370- 

OLD  GREENWICH  CT  06870- 
QLD  GREENWICH  CT  06870- 

OLD  LYME  CT  06371-  

OLD  LYME  CT  06371-  

OLD  LYME  CT  06371-  .... 

OLD  MYSTIC  CT  06372-  . 

OLD  MYSTIC  CT  06372- ». 

OLD  SAYBROOK  CT  06475-  . 
OLD  SAYBROOK  CT  05475-  . 
OLD  SAYBROOK  CT  06475-  . 


(203)870-6561 
(203)878-4611 
(203)878-6854 
(203)878-0585 
(203)578-3575 
(203)874-3777 
(203.377-6C60 
(203)874-9975 
(203)877-5538 
(203)874-3214 
(203)621-9181 
(203)564-2791 
(203)572-6531 
(203)572-0574 
(203/536-2654 
(203/536-9604 

(203)572-0731 
(203)536-4281 
(203)530-7575 
(203)530-4904 
(203)536-1506 

(203)723-6931 

(203)777-6221 
(203)777-1201 
(203)459-0643 
(203)498-3100 

(203)777-5337 

(203)339-9504 
(203,359-2161 

(203)387-6651 
(203)443-1723 
(203)442-0631 
(203)442-0631 
(203)447-2600 
(203)443-7000 
(203)444-0001 
(203)354-8683 
(203)354-2777 

(203)355-3208 
(203)868-0229 
(203)666-1421 
(203)666-5429 
(203)730-3951 
(203)730-6991 
(203)739-5451 
(203)542-5690 
(203)230-4225 

(203)849-9111 
(203)849-9828 
(203/847-7303 
(203)847-3833 

(2(<3 1347-3337 
(203)830-5531 

(203)847-0665 

(203/847-5827 
(203)847-4558 
(203)653-3477 
(203)889-2671 

(203)889-5201 

(203)442-0039 

(203)637-0145 
(203)637-1234 

(203)434-1667 
(203)434-2600 
(203)434-5320 
(203)572-9422 
(203)572-0349 
(203)388-3453 
(203)399-7973 
(203)395-2000 


UMI 


81968 
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CT0141    PlAINfieU)  YANKEE 

MOTOR  INN. 

CT0142    INN  AT  GWYNN  CAREQ 

CT0143    RIVEROALE  MOTEL  ..... 

CT0014    ELMS  INN  .„„ „ 

CT0011    STONEHENGE  INN  ™ 

CT0144    HOWARD  JOHNSON 

GREENWICH. 

CT0146    HARTFORD  MARRIOTT 

HOTEL  ROCKY  HILL 

CT0145    SUSSE  CHALET „ 

CrOOlO    RAGAMONTINN 

CTD009    UNDER  MOUNTAIN  INN  ....... 

CT0008    WHITE  HART 

CT0148    VILLA  BIANCA  INC 

CT0149    SHARON  MOTOR  LODGE  .... 

CT0023    RAMAOA  INN  HOTEL „.. 

CT01SO    RESIDENCE   INN   BY  MAR- 
RKJTT. 

CTa205    INN  AT  WOODSTOCK  HILL.. 

CT0234    WOODSTOCK  CON- 

FERENCE CENTER. 

CT01S2    HERITAGE  INN 

CT0161     RADISSON  HOTEL 

CT0155    COMFORT  INN  

CT01S3    HOWARD  JOHNSON  LODGE 

CT0154    MOTEL  SIX  ..„ 

CT01S6    SUSSE     CHALET     MOTOR 
LODGE. 

CT0162    HOLIDAY       INN       CROWN 
PLAZA. 

CT0161     RADISSON  TARA  

CTOOeZ    SHERATON  STAMFORD 

HOTEL 

CT0157    STAMFORD  MARRIOT 

HOTEL 

CT0160    STAMFORD  MOTOR  INN  „... 

CT0159    STAMFORD  SUITES  ..„ 

CT0158    SUPER  8  MOTEL  

CT0020    COVE  LEDGE  ..„.. 

CT0081    STONINGTON  MOTEL  - 

CT0002    CAMELOT  MOTEL 

CT0003    HO  JO  INN  

CT0004    MARNICKS      RESTAURANT 
MOTEL 

CT0001     STRATFORD  RAMADA  INN  .. 

CT0163    PLYMOUTH  MOTOR  LODGE 

CT0164    TOLUND  INN 

CT0019    DAYS  INN  

CT0165    SUPER      8      MOTEL      OF 
TORRINGTON. 

CT0166    TRUMBULL  MARRIOTT 

HOTEL 

CT0168    COLONIAL  VERNON  INN  

CT0167    COMFORT  INN  

CT0169    HOWARD  JOHNSON  

CT0247    OUAUTY      INN      &      CON- 
FERENCE CENTER. 

CT0170    COURTYARD  BY  MARRIOTT 

CT0172    SUSSE  CHALET  

CT0171     TOLL  HOUSE  MOTEL  ...„ 

CT0173    MAYFLOWER  INN  

CT0016    HOLIDAY  INN  .": 

CT0238    HOWARD  JOHNSON  LODGE 

CT0243    QUALITY  INN  WATERBURY  . 

CT0015    SHERATON  HOTEL  

CT0227    WATERBURY  SUPER  8 

CT0251     RAMADA  INN 

CT0221     SHERATON  HAMILTON 

HEIGHTS  CONFERENCE  CENTER. 

CT0218    WEST  HARTFORD  INN 

CT0175    DAYS  HOTEL „ 

CT0229    DEBONAIR  MOTEL  

CT0230    ECONO  LODGE 

CT0174    TREMONT  MOTOR  COURT  . 

CT0231    YANKEE  INN 

CT0017    CAPTAIN  STANNARD 

HOUSE. 

CT0176    WATERS  EDGE  INN  &  RE- 
SORT. 

CT0018    WESTBROOK  INN 

CT0178    ALMAR  MOTEL 

CT0177    MOTEL  SIX 

CT0237    RAMADA 
WETHERSFIELD. 


ROUTE  169 


«  LATHROP  RD  

4S  S  MASHAMOOUET  RO  ..„. 
1C  a  PORTLANO<;OBALT  RD 

5«  >  MAIN  ST 

R1 .  7 _ 

11 14  BOSTON  POST  RD  


No. 
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10  I  CAPITAL  BLVD 


20 


WATERCHASE  DR  

8  I  IAIN  ST 

48  !  UNDERMOUNTAIN  Ro" 

UNDERMOUNTAIN  RD  .. 

31  !  ROOSEVELT  DR  ..„ 

a  Y  ST 

78  I  BRIDGEPORT  AVE 

10  11  BRIDGEPORT  AVE  ._.. 

94  PLAINE  HILL  RD 


HI  RITAGE  RD  

12  14  STRONGTOWN  RD 

12^  LANING  ST  „ 

30  LANING  ST „ 

62$  QUEEN  ST  

46|  QUEEN  ST  .„ 


70  I  MAIN  ST 


271 II  SUMMER  ST  

0^  E  FIRST  STAMFORD  PL  , 

2  !  TAMFORD  FORUM  


12  9 


E.  MAIN  ST  

BEDFORD  ST  

SRENHART  RD  

W»EWELLaR.»1   

ELM  ST 

S.  AVE  

HONEYSPOT  RD  

WASHINGTON  PKWY 


721 
32 


32 

ISO! 

36 

10 


22   LORDSHIP  BLVD 

9  V  I.  MAIN  ST  

63  TOLLAND  GREEN 

39i  WINSTED  RD 

49}  E.  MAIN  ST  


181   HAWLEY  LN 


341   KELLY  RD  

42!  HARTFORD  TNPK 
45  HARTFORD  TNPK 
51  HARTFORD  TNPK  .. 


60   NORTHROP  RD, 

101  CHALET  Dfl  

5  f  IVER  RD  _.. 

RT  47 

63  3RAND  ST ..„ 

26J  8  S.  MAIN  ST  ..... 

JNIONST  

351  0  E.  MAIN  ST  „.... 

l-fl  I  &  SCOTT  RD 

42HRAFFTS  OR  ..„ 
FERN  ST  


1 
234 


901 
49( 
29! 


40( 
37( 
131 


FARMINGTON  AVE 

SAWMILL  RD  

BEACH  ST  , 


7  H  MBERLY  AVE 


DERBY  AVE  .... 
HIGHLAND  ST 
S.  MAIN  ST  ..... 


15i  5  BOSTON  POST  RD 


97(  BOSTON  POST  RO  ... 

35  WROW  RD „.. 

13-  1  SIUS  DEANE  HWY 
13!  3  SILAS  DEANE  HWY 


PLAINFIELO  CT  06374-  

POMFRET  CENTER  CT  06259- 

PORTLAND  CT  0648O-  

RIOGEFIELD  CT  06877- 

RtOGEFIELO  CT  06877- 

RIVERSIDE  CT  06878-  


ROCKY  HILL  CT  06067-  .. 

ROCKY  HILL  CT  06067-  .. 
SAUSBURY  CT  06068-  .„. 
SALISBURY  CT  06068-  ..„ 
SAUSBURY  CT  06068-  ..„ 

SEYMOUR  CT  06483- 

SHARON  CT  06069-  

SHELTON  CT  06484- 

SHELTON  CT  06484-  . 


SOUTH  WOODSTOCK  CT  06267- 
SOUTH  WODDSTOCK  CT  06281- 


SOUTHBURY  CT  0648ft-  .... 
SOUTHBURY  CT  06488-  .... 
SOUTHINGTON  CT  06489- 
SOUTHINGTON  CT  06489- 
SOUTHINGTON  CT  06489- 
SOUTHINGTON  CT  06489- 


STAMFORD  CT  06901- . 

STAMFORD  CT  06905-  . 
STAMFORD  CT  06902-  . 

STAMFORD  CT  06901-  . 


STAMFORD  CT  06902- 

STAMFORD  CT  06901- 

STAMFORD  CT  06902- 

STONINGTON  CT  06376- 

STONINGTON  CT  06378- 

STRATFORD  CT  06497- .. 

STRATFORD  CT  06497- : 

STRATFORD  CT  06497- 


STRATFORD  CT  06497-  ... 
TERRYVILLE  CT  06786-  ... 

TOLLAND  CT  06084-  

TORRINGTON  CT  06790-  . 
TORRINGTON  CT  06790-  . 

TRUMBULL  CT  06611-  


VERNON  CT  06066-  . 
VERNON  CT  06066-  . 
VERNON  CT  06066-  . 
VERNON,  CT  06066- 


WALLINGFORO  CT  06492-  ..._ 
WALLINGFORD  CT  06492-  ..... 
WALLINGFORO  CT  06492-  ..... 

WASHINGTON  CT  06793- 

WATERBURY  CT  06702- 

WATERBURY  CT  06706- 

WATERBURY  CT  06702-  _ 

WATERBURY  CT  06705- 

WATERBURY  CT  06705- 

WATERBURY,  CT  06705- 

WEST  HARTFORD  CT  06119- 

WEST  HARTFORD  CT  061 19- 

WEST  HAVEN  CT  06516- 

WEST  HAVEN  CT  06516- 

WEST  HAVEN  CT  06516- 

WEST  HAVEN  CT  06616-  .. 

WEST  HAVEN  CT  06516- 

WESTBROOK  CT  06498- ... 


WESTBROOK  CT  06498- 


WESTBROOK  CT  06496-  

WETHERSFIELD  CT  06109-  . 
WETHERSFIELD  CT  06109-  . 
WETHERSFIELD  CT  06109-  . 


(203)664-4021 

(203)928-7768 
(203)342-3498 
(203)438-6241 
(203)438-6511 
(203)637-3691 

(203)257-6000 

(203)563-7877 
(203)435-2372 
(203)435-0242 
(203)435-0030 
(203)735-4883 
(203)364-0036 
(203)929-1500 
(203)929-9000 

(203)92M)S28 
(      )      - 

(203)264-8200 
(203)598-7600 
(203)276-0736 
(203)623-0921 
(203)621-7351 
(203)621-0181 

(203)358-8400 

(203)369-1300 
(203)967-2222 

(203)357-9555 

(203)325-2656 
(203)359-7300 
(203)324-8887 
(203)599-4130 
(203)599-2336 
(203)375-3057 
(203)375-5666 
(203)377-6288 

/ 

(203)375-8866 

(203)582-6331 

(203)872-0800 

(203)496-8808 

(203)496-0811 

(203)378-1400 

(203)644-1563 
(203)871-2432 
(203)875-0781 
(203)646-5700 

(203)284-9400 
(203)284-0001 
(2031269-1677 
(203)866-9466 
(203)596-1600 
(203)756-7961 
(203)575-1500 
(203)573-1000 
(203)757-0888 
(203)597-8000 
(203)241-4430 

(203)236-3221 
(203)933-0344 
(203)934-3673 
(203)932-8338 
(203)387-6671 
(203)934-6611 
(203)399-4634 

(203)399-5901 

(203)399-4777 
(203)529-8269 
(203)563-5900 
(203)S6a-23'i 
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CT0179    TERRA  MOTEL 



1809  BERUN  TNPK 

29  WINDSOR  AVE  „..     

WETHERSFIELD  CT  06'09- 

WINDSOR  CT  06095- 

WINDSOR  CT  06095-  

WINDSOR  CT  06095- 

(203)529-6804 
(203)525-1 461 
(203)683-0022 
(203)588-7474 

(203)623-2^■:^^ 

(203;623-9494 
(203)623-3336 

CT0182    AMERICAN  MOTOR  LODGE 

CT0181     (XXJRTYARD  BY  MARRIOTT 
CT0180    RESIDENCE  INN  

1  DAY  HILL  RO  _... 

100  DUNFEY  LN  .. 

34  (XD  COUUVf  RD 

3  ELLA  GRASSO  TNPK 

64  ELLA  GRASSO  TNPK 

165  ELLA  GRASSO  TNPK 

2  LOTEN  RD 

16  ELIA  GRASSO  TNPK „.... 

65  ELLA  GRASSO  TNPK „.    „ 

3  NATIONAL  DR  

1  BRADLEY  INT'L  AIRPORT 

CT0189    BRADLEY    INTERNATIONAL 

WINDSOR  LOCKS  CT  06096-  ..„ 

WINDSOR  L(XKS  CT  06096-  ..._ 

WINDSOR  LCXKS  CT  0S096- 

INN. 
CT0188    BRADLEY  RAMADA  



CT0235    BUDGETEL  INN .„ 

CT0I86    DAYS  INN      

CT0204    FAIRFIELD    INN    BY    MAR- 

WINDSOR LOCKS  CT  06096-  „ 

WINDSOR  UXKS  CT  06096- _ 

(203)623-9417 
(203)627-9333 

(203)627-5171 
(203)627-6463 
(203)292-6700 
(203)627-531 1 

(203)623-981 1 
(202)429-2400 
(202)636-0900 
(202)523-3900 
(202)393-1000 
(202)543-6000 
(202)234-3200 
(202)682-.5.'WO 
(202)554-2400 
(202)289-5959 

(202)832-5800 
*  202 1544-2000 

RIOTT. 
CT0187    HOLIDAY  INN  

WINDSOR  LOCKS  CT  06096- 

CT0185    HOMEWOOD  SUITES  r.. 

WINDSOR  LOCKS  CT  06096-  _„... 

WINDSOR  LOCKS  CT  06096- 

WINDSOR  LOCKS  CT  06096- 

CT0184    MOTEL  SIX  

«..«.«««,.^, 

CT0191     SHERATON    HOTEL   BRAD- 

LEY INTERNATIONAL 
CT0183    WINDSOR  COURT  

383  S.  CTR 

WINDSOR  LOCKS  CT  06096- 

OC0012    ANA  HOTEL 

.M— ...—.— ..         ........... 

2401  M  ST.  NW 

»15EST.  NW 

1615  NEW  YORK  AVE.  NE  

1001-16TH  ST.  NW  „..-. 

200  C  ST.  SE 

WASHINGTON  OC  20001- 

WASHINGTON  DC  20001- 

WASHINGTON  DC  20335- 

WASHINGTON  DC  20036- 

WASHINGTON  DC  20003- 

OC0016    BELLPyUE  HOTEL 

DC0021     BUDGET  MOTEL 

OC0006    CAPITAL  HILTON  HOTEI 

DCO0A6    CAPITOL  HILL  SUITES 

tX»043    CARLYLE  SUITES  HOTEL  ... 

1731  NEW  HAMPSHIRE  AVE..  NW  

1201  13":"H  ST.  NW  

650  WATER  ST.  SW . 

500  H  ST.  NW 

WASHINGTON  DC  20009- 

WASHINGTON  DC  20005- 

WASHINGTON  DC  20024- 

WASHINGTON  OC  20001- 

WASHINGTON  OC  20335- 

WASHINGTON  DC  20001- 

WASHINGTON  DC  20036- - 

WASHINGTON  DC  20036- 

WASHINGTON  DC  20036- 

WASHINGTON  DC  20015- „ 

WASHINGTON  DC  20007- 

WASHINGTON  DC  20007- 

WASHINGTON  DC  20007-  . „.. 

WASHINGTON  DC  20057- 

OC0C48    CENTER  CITY  HOTEL 



DC0031     CHANNEL  INN 

DC0037    COMFORT      INN      DOWN- 

TOWN. 
DC0022    DAYS  INN  ..„ 

.1.^ . ._ 

2700  NEW  YORK  AVE.  NE  

DC0007    DOWNTOWN  MOTEL  

1345  4TH  ST.  NE  

OC0015    DUPONT  PLAZA  HOTEL  ...... 

DC0036    DUPONT  PLAZA  HOTEL  

DC0050    EMBASSY  SQUARE  SUITES 
DC0025    EMBASSY  SUITES  HOTEL  .. 

1500  NEW  HAMPSHIRE  AVE.  NW  

1500  NEW  HAMPSHIRE  AVE.  NW  

2000  N  ST.  NW  „. . 

4300  MILITARY  RD.  NW 

(202)483-6000 
(202)483-6000 
(800)424-2999 
(202,362-9.VX) 
(202)342-0444 
(202;337-0900 
(202)333-8900 
(202)687-3243 

(202)582-1234 

DC0001     FOUR  SEASONS  HOTEL  „... 

2800  PENNSYLVANIA  AVE.  NW 

DC0039    GEORGETOWN  DUTCH  INN 
DC0034    GEORGETOWN  INN  

1075  THOMAS  JEFFERSON  ST.  NW  .. 

1310  WISCONSIN  AVE.  NW  

3800  RESERVOIR  RO.  NW  

1000  H  ST.  NW  

80O-16TH  ST.  NW  ...„ 

926  MASSACHUSETTS  AVE.  NW  

550  C  ST  SW 

1501  RHODE  ISLAND  AVE  NW  

DC0013    GEORGETOWN        UNIVER- 

SITY CONFERENCE  CENTER. 
OC0024    GRAND    HYATT   WASHING- 

 _.-_..... 

WASHINGTON  OC  20001- 

TON. 
OC0030    HAYS  ADAMS  HOTEL  

WASHINGTON  DC  20006- 

WASHINGTON  DC  20001- 

WASHINGTON  OC  20024- 

WASHINGTON  DC  20005- _. 

(202)638-6600 
(202)638-5200 
(202)479-4000 
(202)46}-2000 

DC0035    HENLEY  PARK  HOTEI 

DC0040    HOLIDAY  INN  CAPITOL  

OC0042    HOLIDAY  INN  CENTRAL  

• 

OC0041     HOUDAY       INN       CROWN 

PLAZA. 
OC0026    HOUDAY      INN      GEORGE- 

775-12TH STREET  NW 

2101  WISCONSIN  AVE.  NW  

WASHINGTON  DC  20004- 

WASHINGTON  DC  20007-  ._ 

(202)737-2200 
(202)338-4600 

TOWN. 
DCXX)10    HYATT  REGENCY  CAPITOL 

HILL. 
OC0002    JWMARRRIOTT  

400  NEW  JERSEY  AVE.  NW 

1331  PENNSYLVANIA  AVE.  NW 

2700  CATHEDRAL  AVE.  NW  

3000  M  ST.  NW  „ 

1917  BLADENSBURG  RD.  NW  _... 

1015  L  ST.  NW 

1201-24TH  ST.  NW  „           

520  N.  CAPITOL  ST.  NW 

1914  CONNECTICUT  AVE.  NW  

415  NEW  JERSEY  AVE.  NW 

2121  PST.  NW  

999-9THST.  NW  

1000  29TH  ST.  NW  

2505  WISCONSIN  AVE..  NW  

923-16TH  ST.  NW  

1143  NEW  HAMPSHIRE  AVE..  NW  ..  .. 
2660  W(X)DLEY  RD.  NW 

1127  CONNECTICUT  AVE..  NW  

6825  GEORGIA  AVE.  NW  „... 

525  NEW  JERSEY  AVE.  NW 

WASHINGTOI  DC  20001- „..._ 

WASHINGTON  DC  20004- 

(202i737-12«4 

(202)626-1337 
(202)328-0660 

DC0029    KALAROMA  GUEST  HOUSE 

WASHINGTON  OC  20008-  ..    „ 

IX»014     LATHAM  HOTEL  

WASHINGTON  OC  20007-    .. 

(202)726-6000 
(202)8.37-8600 
(202)898-1200 
(202)769-1234 
(202)638-6900 
(202)797-2000 

DC0018    MASTER  HOSTS  INN  „.. 

DC0032    MORRISON  CLARK  HOTEL  . 

WASHINGTON  DC  20002- 

WASHINGTON  DC  20001- 

WASHINGTON  DC  20037- 

WASHINGTON  DC  20001-  „ _ 

WASHINGTON  OC  20009- 

WASHINGTON  OC  20001- 

DC0019    PARK  HYATT  

DC0020    PHOENIX  PARK  HOTEL 

OC0023    PULLMAN              HIGHLAND 

HOTEL 
DCX)005    QUALITY    HOTEL    CAPITOL 

(202)638-1616 

HILL 
DC0049    RADISSON             BARCELO 

WASHINGTON  OC  20037- 

(202)293-3100 

HOTEL 
DC^OO1 1     RAMAOA        RENAISSANCE 

HOTEL 
DC0C47    RESIDENCE   INN  BY   MAR- 

WASHINGTON OC  20002- 

WASHINGTON  OC  20007- 

(202)898-9000 
(202i298-16(X) 

RIOTT  GEORGETOWN. 
DC0044    SAVOY    SUITES    GEORGE- 





WASHINGTON  DC  20007- 

(202)337-9700 

TOWN. 
D<:»028    SHERATON  CARLTON  

WASHINGTON  OC  20006- 

(202)638-2626 

DC»008    SHERATON  CITY  CENTRE  .. 
DC0004    SHERATON     WASHINGTON 

WASHINGTON  DC  20037-  ....„ 

WAS.HINGTON  DC  20006- 

(202)775-0800 
(202)328-2000 

HOTEL 
DC004S    STOUFFER       MAYFLOWER 

WASHINGTON  DC  20006- 

(202)347-3000 

HOTEL 
DC0033    WALTER  REED  INN 

WASHINGTON  DC  20307- 

(202)882-1000 

DC0009    WASHINGTON            COURT 

• 

WASHINGTON  OC  20001- 

(202)628-2100 

HOTEL  CAPITOL  HILL 
DCX)017    WASHINGTON  HILTON  AND 

1919  CONNECTICUT  AVE.  NW  

1221-22ND  ST.  NW  ...„    

WASHINGTON  OC  20009- 

(202)483-3000 

TOWERS. 
DC0027    WASHINGTON  MARRIOTT  .. 

; 

WASHINGTON  DC  20037- 

WASHINGTON  DC  20005- 

WASHINGTON  DC  20004- 

(202)872-1500 

DC0008    WASHINGTON              VlSJA 

MOTEL 
DC0003    WILLARO       INTER       CON- 

1400 M  ST.  NW 

1401  PENNSYLVANIA  AVE.  NW 

(202)429-1 700 
(202)628-9100 

TINENTAL 
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Oe0028    BETHANY  ARMS  MOTEL  ^ 

OE0027    WILMINGTON  HILTON  . 

DE0002    ATLANTtC  OCEANSIOE 

MOTEL. 
OE0013    DEWEY  BEACH  SUITES  « 
MOTEL 

DE0031    HOLIDAY  INN  DOVER  

DE0Q25    SHERATON  INN  .„ 

DE0014    FENWICX      SEA      CHARM 
HOTEL  ft  APARTMENTS. 

DE0023    RIC  MAR  APARTMENTS 

OE0007    CAPTAIN'S  QUARTERS 

MOTEL 

OE0032    NEW  DEVON  INN 

OE0036    ECONO  LODGE  .„........;.._.. 

DE0020    NEW    CASTLE     SUPER    8 

MOTEL 
OE0Q21     RAMADA  INN 

RODEWAY  INN  

THE  DAVID  FINNEY  INN  ...... 

BEST  WESTERN  NEWARK  .. 

CHRISTIANA  HILTON  INN  .... 

COMFORT  INN _ 

HAMPTON  INN  _ „... 

MONTOSH   INN   OF   NEW 


NEWARK  TRAVELOOGE 

RED  ROOF  INN  WILMING- 


PLAZA 


DE0024 

DE0011 

DE0004 

DEOOOe 

DE0010 

DE0015 

DE0019 
ARK. 

DE0033 

DEO0e2 
TON. 

DE0029    RESIDENCE  INN   BY  MAR 
RIOTT. 

DE0037    ECONO  LODGE  ..„ 

DE0001    ADMIRAL  MOTEL 

DE0005    BOARD       WALK 
HOTEL 

DE0006    BRIGHTON  SUITES  HOTELS 

DE0030    COMFORT  INN 

DE0003    BEST  WESTERN   BRANDY- 
WINE  VALLEY  INN. 

DEOOOe    CHRISTIANA  HOUSE . 

OE0034    COURTYARD  BY  MARRIOTT 
WILMINGTON  CHRISTIANA. 

DE0012    DAYS     INN     WILMINGTON 
DOWNTOWN. 

DE0018    FAIRFIELD    INN    BY    MAR- 
RIOTT WILMINGTON  CHRIST. 

DEOOie    HOLIDAY  INN  DOWNTOWN  . 

OE0017    HOTEL  DUPONT  ._ 

DE0035    ITT      SHERATON      SUITES 
WILMINGTON. 

OE0026    SHERATON  INN ^ 

FL0107    COMFORT  INN ™'.;.^.. 

FL0086    DAYS  INN  „.  ^ 

FL3911    TOWN  COUNTRY  MOTEL  ..... 

FL3866    TRIANGLE  MOTEL  „_„___.„ 

FL3689    DAYS  INN  

FL4170    DAYS  INN  NORTHLAKE  „.«_. 
FL3ee2    DAYS  LODGE  OF 

ALTAMONTE  645 
FL3e97    EMBASSY  SUITES  HOTEL  ... 

FL4204    HAMPTON   INN.   ORLANDO/ 

ALTAMONTE  SPRINGS. 
FL3690    HOLIDAY  INN  . 

FL3e96    LA    QUINTA     MOTOR     INN 

3683. 
FL4176    ORLANDO   NORTH  .HILTON 

AND  TOWERS. 
FLSeSI    RAMADA  INN  „. „.: „. 

FL3682    SUNDANCE  INN . 

FL3698    THE  RESIDENCE  INN .J. 

F12004  ALVA  MOTEL  , .. 

F12427  RITZ  CARLTON  AMELIA  IS- 
LAND. 

FL2172  ANNA  MARIA  MOTEL 

F12175  BAY  BREEZE  MOTEL 

F12162  ROD  ft  REEL  MOTEL 

FUM78  SEA  ISLE  MOTEL  ...... 

FL1840  APALACH  MOTEL  ~...-™..™ 

FL1648  GIBSON  INN ! , 


PO  BOX  516 


PO  BOX  647 


•• 

PO  BOX  1450  

••"•"•••.•• 

■«>m;.»m>»«<.»... 

--„, ^, 

»  HOUYWOOD  ST 

63  I  NAAMAN^  RD.  ft  >-95 


171  0  HWY.  ONE 


14(  6  HWY.  1 


341 


N.  DUPONT  HWY  

11170  N.  DUPONT  HWY  

LKjHTHOUSE  RD.  ft  BETHANY  AVE 

O^WARE  &  BUNTING  AVE  

404  SAVANNAH  RD 


2N> 


3 
2^i 


t-95 
11 

21( 

2a 

10( 
11 
3 
lOd 


261 

41! 


ft  MARKET  ST  

HfEMORIAL  DRIVE  

SOUTH  DUPONT  HWY 


ft  RT.  13  MANOR  BRANCH 
S.  DUPONT  HWY  . 
DEUWARE  ST  ._.. 

CHAPMAN  RD  

CONTINENTAL  DR 
3  S.  COLLEGE  AVE 

(JDNCORDLN  

MCINTOSH  PLAZA 


E.  MAIN  ST  

STANTON  CHRISTIANA  RD 


24(  CHAPMAN  RD 


43*  HIGHWAY  ONE  (1) 

2  »LTIMORE  AVfe 

2  C  JVE  AVE 


34 '  VILMINGTON  AVE 


US 


13  ft  BEAVER  0AM  DR 


18(  T  CONCORD  PIKE 

7m  N.  KING  ST  

48   iEOFFRYDR  ..... 


11GJW.  ST 

65 1  iEOFFREY  DR 


151 


151 


806 
617 


700  KING  ST  

11H  MARKET  ST  

422  DELAWARE  AVE  

472  '  CONCORD  PIKE „. 

I-7J  AND  441  ^ „„ 

US  141  AND  1-75 _ ... 

538  I  S.  RIDGEWOOD  AVE  ..„ 
508  I  S.  RIDGEWOOD  AVE  .„. 
235  S.  WYMORE  RD 

215  1  RANCHWOOD  DR 

450  H.  DOUGLAS  RD.  ft  436  . 

225  E.  ALTAMONTE  DR 


XXJGLAS  AVE  

230  W.  HWY.  436 „ 

150  S.  WESTMONTE  DR  „, 

350  3.  NORTHLAKE  BLVD 

*  DOUGLAS  AVE 


205  N.  HWY.  436  .... 
270  XXJGLAS  AVE 


214J  1  SR  80 „ _ 

47a  AMEUA  ISLAND  PKWY  ..... 


«i.  BAY  BLVD  

>l.  BAY  BLVD  ;......i_._ 


877  N.  SHORE  DR  ..._ 


601 


JAY  BLVD.  N  .... 


W.  I  S  HWY.  98 
100  dARKETST 


BETHANY  BEACH  DE  19930- 
CLAYMONT  DE  19703-2399  ... 
DEWEY  BEACH  OE  19971-  .... 

DEWEY  BEACH  DE  19971-  .... 


DOVER  DE  19901-  .... 
DOVER  DE  19901-  .... 
FENWICK  DE  19944- 


FENWICK  DE  19944- 
LEWES  DE  19958-  .... 


LEWES  DE  19958-  

NEW  CASUE  DEI  9720- 
NEW  CASTLE  DEI  9720- 

NEW  CASTLE  DEI  9720- 
NEW  CASTLE  DEI  9720- 
NEW  CASTLE  DE  19720- 

NEWARK  DE  19702- 

NEWARK  DE  19713- 

NEWARK  DE  19713- 

NEWARK  DE  19713- 

NEWARK  DE  19713- 


NEWARK  DE  19711- 
NEWARK  OE  19713- 

NEWARK  DE  19702- 


REHOBOTH  DE  19971-  

REHOBOTH  BEACH  DE  19971- 
REHOBOTH  BEACH  DE  19971- 

REHOBOTH  BEACH  OE  19971- 

SEAFORD  DE  19973-  

WILMINGTON  DE  19803- 

VWLMINGTON  DE  19801-  

WILMINGTON  DE  19884-  


WILMINGTON  DE  19801- 


WILMINGTON  DE  1971J-  


WILMINGTON  DE  19801- 
WILMINGTON  DE  19801- 
WILMINGTON  DE  19801- 


WILMINGTON  DE  19803-  

ALACHUA  FL  32615-  

ALACHUA  FL  32615-  _ 

ALLANDALE  FL  32119-6240  .„ _ 

ALLANDALE  FL  32127- 

ALTAMONTE    SPRINGS    FL    32714- 

4295. 
ALTAMONTE  SPRINGS  FL  32714-  ...„ 
ALTAMONTE  SPRINGS  FL  32714-  ..... 

ALTAMONTE    SPRINGS    FL    32701- 

4396. 
ALTAMONTE  SPRINGS  FL  32714-  ..._ 

ALTAMONTE    SPRINGS    FL    32714- 

4296. 
ALTAMONTE    SPRINGS    FL    32714- 

4256. 
ALTAMONTE    SPRINGS    FL    32701- 

5297. 
ALTAMONTE    SPRINGS    FL    32714- 

3398 
ALTAMONTE    SPRINGS    FL    32714- 

4201. 
ALTAMONTE    SPRINGS    FL    32714- 

3318. 

ALVA  FL  33920-  

AMEUA  ISLAND  FL  32034-9515 


ANNA  MARIA  FL 
ANNA  MARIA  FL 
ANNA  MARIA  FL 
ANNA  MARIA  FL 
APALACKtCOU 
APALACHICOLA 


o^&ilrtRnfv  ...... 

3421  o— 9999  .»... 

34216^9999  

34216-9999 

FL  32320- 

FL  32320-1774  . 


(302)539-9603 
(302)792-2700 
(302)227-8811 

(302)226-0233 

(302)734-6701 
(302)678-8500 
(302)539-9613 

(302)539-9613 
(302)645-9800 

O02)64&-6973 
(302)654-5400 
(302)322-9480 

(302)658-8511 
(302)328-6246 
(302)322-6367 
(302)738-3400 
(302)454-1500 
(302)368-8715 
(302)737-3900 
(302)453-9100 

(302)737-5050 
(302)292-2870 

(302)453-9200 

(302)227-0500 
(302)227-2103 
(302)227-7169 

(302)227-5780 
(302)629-8385 

(302)656-9436 

(302)656-9300 
(302)456-3800 

(302)429-7600 

(302)292-1500 

(302)65&-O400 
(302)584-3100 
(302)654-8300 

(302)478-6000 
(      »      - 
(      )      - 
(      )      - 

1  i  : 

<  )     - 

<  )     - 

(     )     - 

(407)868-9000 

(      )      - 

(407)788-1411 

(310)205-4353 

(      )      - 

(      >      - 

(      )      - 

(      )      -• 
(      )      - 

(  )  - 

(  )  - 

(  )  - 

<  J 

(      )      - 
(.     )      - 
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FL16S0    PINK  CAMELLIA  INN  ..: 

FL1644    RAINBOW  INN  ft  MARINA  

FL1651    RANCHO  INN  

FL1779    HOUDAY       INN       APOaO 

BEACH. 

FU2538    BUDGET  INN  „ 

FL2637    CROSBYS  MOTOR  INN 

FL2638    ECONO  LODGE  

FL0001     HOJO  INN 

FL2515    LAKE  PAGE  MOTEL  ....„ 

FL1439    ARCADE  HOTEL „. 

FL1434    CITY  MOTEL 

FL1435    DESOTO  MOTEL  

FLU36    HI  WAY  MOTEL 

FL1438    M  &  M  MOTEL  OF  ARC^ADIA 

FL1437     WATERS  MOTEL  

FL0100    DEER  HAMMOCK  LODGE  ..„ 

FL3900    ASTORA  MOTEL 

FL4140    COMFORT  INN  MAYPORT  . .. 
FL1492    OCEAN     VIEW     MOTEL     ft 

APARTMENT. 

FL1481     PALMS  MOTEL  

FLU51     SALT  AIR  MOTEL  

FL1506    SEA  TURTLE  INN  

FL2830    ATLANTIS  INN 

FL3457    LAKE  FOREST  MOTEL 

FL3397    LAKE  LENA  MOTEL 

FL1719    AVON  MOTEL 

FL1728    BEACHFRONT  MOTOR 

LODGE. 

FLl73t     ECONO  LODGE  

FLI709    JACARANOA  HOTEL  

FLt712    LAKE  BRENTWOOD  MOTEL 

FL1713    OAK  TREE  INN 

FL1722    REEDS  MOTEL  

FLt730     SHARON  MOTEL  „.. 

FL1724    SO  GOOD  MOTEL  .". 

FL3367     HILLCREST  LODGE  HOTEL   . 
FL1551     BEST    WESTERN    INN    OF 

BALDWIN. 

FL1469    HAWKINS  MOTEL _... 

FL3375    EL  JON  MOTEL „... ;.. 

FL3372    TROPICAL  MOTEL 

FL1398    BAY  HARBOR  INN  

FL2530    CONTEMPORY  RESORT 

HOTEL 
FL2665    OISNEYS  YACHT  ft  BEACH 

CLUB. 
FL2567    FT      WILDERNESS      CAMP 

GROUND. 
FL2640     GRAND    FLORlOlAN    BEACH 

RESORT. 
FL2526    POLYNESIAN  VILLAGE 

HOTEL 

FL2578     THE  DISNEY  INN  

FL1470    HOMESTEAD      EFFICIENCY 

MOTEL. 

FLI703    BAY  PORT  (NN  MOTEL  

FL2372    LAKESfDE  AMERICAN  INN  ... 

FL2879     RUTLEDGE  MOTEL  ^.. 

FL2B19    SUNU\ND  MOTEL  ..;.. 

FL2871     WALDESSA  MOTEL J...... 

FL3071     8ELLEVIEW  MlOO  RESORT 

HOTEL 
FL3003    BELLEAIR  BEACH  MOTEL  ..„ 

FL2247    KAZMIRA  MOTEL 

FL2260    VIN  MAR  MOTEL 

FL2240    WEST  VIRGINIA  MOTEL  

FL0344    SELLWOOO  MOTEL  

FL0872    BEVERLY  HILLS  MOTEL 

FL2375    BiG  PINE  MOTEL  

FL2355    NEWFOUND  HARBOR 

MOTEL 

FL0826    AIRPORT  MOTEL 

FL0828    CAL-CO  MOTEL  

FL0827    CHEROKEE  MOTEL  

FL1968    GAPARIllA  INN  HOTEL  ...... 

FL2036    GASPARILLA  INN  48  51  52  ... 
FL2025    GASPARILLA  INN  S3  ft  54  .... 

FL2035    GASPARILLA       INN       COT- 
TAGES 41ft. 

FL2042    PALMETTO  INN  „...•: 

FL2028    WATERFRONT  MOTEL  .....:.: 
FL2820    BOCA     RATON     HOTEL     ft 

CLUB,   i 

i  -       -.    ■ 


RT.  5 


.  3«.....;;&iiu..;A«,»^..^ . 


145  EAST  AVE  ... 

123  WATER ^... 

W.  HWY.  98 ^.„  . 

6414  SURFSIDE  BLVO 

429  E.  MAIN  ST  

1440  W.  ORANGE  BLOSSOM  TRAIL 

228  W.  MAIN  ST  

131 7  S.  ORANGE  BLOSSOM  TRAIL 
1317  S.  ORANGE  BLOSSOM  TRAIL 

107  W.  OAK  ST „ 

324  S.  BREVARD  AVE  . 

1021  BREVARD  AVE  

S.  US  HWY.  17 

US  HWY.  17 

S.  HWY.  17  

308  S.  UNIVERSITY  AVE  

1530  W.  HWY.  40 „ ;.... 

2401  MAYPORT  RD 

30  OCEAN  BLVD  _ 


28  SHERRY  DR  

425  ATLANTIC  BLVD 
1  OCEAN  BLVO   


331  ORANGE  TREE  DR 

1702  W.  KWY  92 

1802  US  92  W  

510  N.  US  HWY.  27  

301  GARRETT  RD  


251 1  S.  US  HWY.  27  

19  E.  MAIN  ST  : 

2060  N.  US  27  _..^. 

700  S  HWY.  27 . .... 

102  S.  REST  AVE  

2180  N.  US  HWY.  27  . 

1458  S.  LAKE  AVE.  LACY  H«L  

S.  ALT  27 ; 

1088  US  HWY.  301  


US  HWY.  301  &  90  „.. 

1460  E.  MAIN  ST  _„ 

1480  E.  MAIN  ST  ;„.. 

9660  E.  BAY  HARBOR  DR 
THEME  PARK   


1700  EPCOT  RESORT  BLVD 

DISNEY  CAMPGROUND  

4401  FLORIOIANWAY  

THEME  PARK  


GOLF  COURSE  THEME 
13341  PHILLIPS  HWY  ... 

4835  CORTEZ  BLVD 

1075  S  MAIN  ST  .._ 

120  S.  MAIN  ST  

HWY.  80 _.^  „: 

890  STATE  RD  80 .;„.„...•.. 

25  BELLEVIEW  BLVD ..„.!!. 

2040  GULF  BLVO 

9946  Sr  HWY.  441  

5018  SE  ABSHIER  BLVD  L 

5203  SE  ABSHIER  BLVD  ..... 

US  HWY.  1 „_ 

2  BEVERLY  HILLS  BLVD  „ 

BOX  796  .„_ 

NEWFOUND  BLVD  .... 

E.  FLORIDA  HWY.  20 

W.  HWY  20 .„ ^. 

628  W.  CENTRAL  AVE  „.:..•.4^. 

PALM  AVE  „_. „ :.._.i. 

PALM  AVE  .^ ...J.i. 

5TH  ST.  ft  PALM -_._:..:._. 

5  5TH  ST.  ft  PALM ™ ^. 

381  PALM  DR ■      ■■',',:,''* 

«1TH  ST  ._:.„..:.i. 

501  E.  CAMINO  REAL  .._.™.lJ_.:.„i. 


APALACHICOLA  FL  32320- 

APALACHICOLA  FL  32320-1736 
APALACHICOLA  FL  32320-2038 
APOLLO  BEACH  FL  33570-  

APOPKA  FL  32703-5351 
APOPKA  FL  32712-2637 
APOPKA  FL  32703-5184 

APOPKA  FL  32703- 

APOPKA  FL  32703-7605 

ARCADIA  FL  33821-  

ARCADIA  FL  33821-4309  .„. 

ARCADIA  FL  33821-4153  

ARCADIA  FL  33821- 

ARCADIA  FL  33821-  

ARCADIA  FL  33821-  

ARCHER  FL  32618-9755  ... 

ASTOR  FL  32102-7903  

ATLANTIC  BEACH  FL  32233- 

ATLANTIC  BEACH  FL  32233-5260  

ATLANTIC  BEACH  FL  32233-5270  

ATLANTIC  BEACH  FL  32233-4021    .  . . 

ATLANTIC  BEACH  FL  32233-5295  

ATLANTIS  FL  33462-1315  

AUBURNDALE  FL  33823-3915 _ 

AUBURNDALE  FL  33823-3999 

AVON  PARK  FL  33825-2699 

AVON  PARK  FL  33825-4825 „. 

AVON  PARK  FL  33825-9752  „.. 

AVON  PARK  FL  33825-3942  ...„ 

AVON  PARK  FL  33825-  

AVON  PARK  FL  33625-3550  

AVON  PARK  FL  33825-  

AVON  PARK  FL  33825-9508  „ 

AVON  PARK  FL  33825-  

BABSON  PARK  FL  33827-9638  _ 

BALDWIN  FL  32234-  

BALDWIN  FL  32234-  

BARTOW  FL  33830-5299 .. 

BARTOW  FL  33830-5201  

BAY  HARBOR  ISLAND  FL  33154-2104 
BAY  LAKE  FL  32830-  „ 

BAY  LAKE  FL  32830-  

BAY  LAKE  FL  32830- „ 

BAY  LAKE  FL  32830-  

BAY  LAKE  FL  32830-  _..... 

BAY  LAKE  FL  32830-  

BAYARD  FL  32224- 

8AYP0RTFL  34607-  „ 

BELLE  GLADE  FL  33430-4996 

3ELLE  GLADE  FL  33430-3424 

BELLE  GLADE  FL  33430-4999 

BELLE  GLADE  FL  33430-4127 

BELLEAIR  FL  34616-1991  ._ 

3ELLEAIR  BEACH  FL  34648- 

BELLEVIEW  FL  32620- 

3ELLEVIEW  FL  32620-3921  

BELLEVIEW  FL  32620-3916  „ 

BELLWOOD  FL  32780-  _ „. 

BEVERLY  HILLS  FL  32665-3240 „. 

BiG  PINE  KEY  FL  33043-9507  _... 

BiG  PINE  KEY  FL  33043-  _„ 


BLOUNTSTOWN  FL  32424- 

BLOUNTSTOWN  FL  32421-  

BLOUNTSTOWN  FL  32424-1910 
BOCA  GRANDE  FL  33921-9999  .. 
BOCA  GRANDE  FL  33921-9999  .. 
BOCA  GRANDE  FL  33921-9999  .. 
BOCA  GRANDE  FL  33921-9999  .. 


BOCA  GRANDE  FL  33921-0624 
BOCA  GRANDE  FL  33921-9999 
BOCA  RATON  FL  33432-6196  .., 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
407)886-1010 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
904)249-0313 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

»  - 

)  - 

813)453-2000 

)  - 

»  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

»  - 

)  - 

)  - 

)  - 


)       - 

)  - 

)  - 

»  - 

)  - 

»  - 

)  - 

)  - 

)  - 

»  - 

)  - 

)  - 

»  - 

)  - 

)  - 

)  - 

)  - 

.)  - 

»  - 

»  - 

)  - 

)  - 

J  - 

)  - 

)  -. 

)  - 

)  - 

)  - 

)  - 

).  - 


UMI 


81972 
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FL0019    BOCA  RATON  II4ARRI0TT  AT 
CROCKER  CENTER. 

FL2897    BRIDGE  HOTEL - 

FUWIO    COURTYARD  BY  PyiARRIOTT 

FL4207    CROWN  STERLING  SUITES  . 

F12796    ECONO  LODGE  

FL2920    EMBASSY     SUITES     BOCA 
RATON. 

F12910    HOLIDAY  INN „ 

HOLIDAY  INN— lAKESJOE  _. 
HOWARD  JOHNSON  LODGE 

OCEAN  LODGE  MOTEL 

PARKER  MOTEL  ft  APART- 


RADISSON  SUITE  HOTEL  _. 

RAMADA  HOTEL 

RESIDENCE    INN   BY   MAR- 


Fuaeo 

FL2884 
FL2862 
FL2919 

MENT. 
FL2930 
FL2803 
FL2933 

RIOTT. 
FL2909    SHERATON       OF       BOCA 
RATON. 

F12869    SHORE  EDGE  MOTEL  .._ 

F15797    UNIVERSITY  INN  

FL2824    .WHITE  HOUSE  MOTEL 

FL1885    BEST  WESTERN  TIVOLI  INN 

FL1883    BUDGET  INN 

FL1887    ECONO  LODGE 

FL1886    RID6EW000  MOTEL 

FL1999    ANGLER  PARADISE  MOTEL 

FL2023    BEACH  HOUSE  MOTEL 

FL1972    BONITA     BEACH     RESORT 
MOTEL. 

F12081    COMFORT  INN  HOTEL 

FL1996    DRIFTWOOD  MOTEL  

F12070    ECONO  LODGE  OF  BONTTA 
SPRINGS. 

FL1990    EMPIRE  COURT  MOTEI 

FL2066    FLAMINGO  MOTEL 

FL0947    INN  ON  THE  BAY „.._ 

FL20ei    MICHAEL  MOTEL 

Fl20e2    PORPOISE  PASS  MOTEL 

FL1971    SHANGRI  LA  HOTEL  MOTEL 

F12870    ANN  MARIE  MOTEL 

FL2936    BOYNTON  BEACH  MOTEL  _ 
F12066    BOYNTON  LODGE  MOTS.  ... 

FL2847    GOLDEN  SANDS  INN 

FL2906    HOLIDAY  INN 

FL2931     HOUDAY-INN  CATALINA  „. 

FL2954    HOMING  INN 

FL2844    LORAINE  COURT  MOTEL  ...- 
FL2939    RAMADA      INN     BOYNTON 

BEACH 
FL2843    SUNSHINE  COURT  MOTEL  .. 

WISHING  WELL  MOTEL 

53  AVENUE  MOTEL 

BAXTER  MOTEL  

BRADENTON  RESORT  INN  „ 

BUDGET  INN 

COMFORT  MOTEL  

DAYS  INN  BRADENTON  . 

DAYSTOP  MOTEL 

ECONO  LODGE 

ECONO  LODGE 

FREEOS  MOTEL 


FL283a 
FL2210 
FL2188 
FL2198 
FL2202 
FL2t66 
FL2206 
FL2220 
FL2217 
FL2208 
FL2200 
FL2215 
FL2203 
FL2164 


HOJO  INN  BRADENTON  

HOLIDAY  INN  RIVERFRONT 
JONIV»«00       MOTEL      OF 
FLORIDA. 

FL2167    MANATEE  MOTEL 

FL2168    MICHIANA  MOTEL 

FL2214    MOTEL  6  678  ..._ 

FL2174    NINTH  STREET  W  MOTEL  ._. 

FL2212    PALMER  HOUSE  MOTEL 

FL2219    PARK    INN   INTERNATIONAL 
BRADENTON. 

FL2209    PARK  INN  LIMITED „, 

FL2178    PLAZA  MOTEL  

FL2218    RIEDELS  MOTEL  A  APART- 
MENTS. 
FL2191    RIVER     PARK    RESIDENCE 
HOTEL. 

FL2221     SUNSHINE  INN  

FL2213    THRIFTY  LODGE  MOTEL  ....„ 

FL2201     EL  BANOtOO  MOTEL 

FL2179    GULF  PRIOE  BEACH  MOTEL 
FL2185    PELICAN  POST  MOTEL  


51  10  TOWN  CENTER  OR 

99  I  E.  CAMINO  REAL  

20  10  NW  EXEOfTIVE  CT  . 

70    NW  53RD  ST 

28  19  N.  FEDERAL  HWY  „„ 
66   NW53RDST 


19  0  GLADES  RD 

81  A  GLADES  RD 

80  W.  CAMINO  REAL 

53    N.  OCEAN  BLVD 

44   E.  PALMETTO  PARK 

79  0  GUDES  RD _ 

29  1  N.  FEDERAL  HWY  ... 
52    NW  77TH  ST 

20  0  NW  19TH  ST 
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42!   N.OCEAN  BLVD 

2700  N.  FEDERAL  HWY 
64«  S.  FEDERAL  HWY  _ 

1-1 )  ft  HWV.  79 

IV  W.  HWY.  90 . 

up  &  ST.  JOHNS  RD 

60J  S.  WEEKS  ST  .„ 

27'  11  WINDSOR  RD.SW  - 

26  06  HICKORY  BLVD 

26;  95  SW  HICKORY  BLVD 


981  0  BONITA  BEACH  RD  .. 

271  91  OLD  41  RD 

28(  90  QUAILS  NEST  LN  „„ 

264  20  OLD  US  41 


43!  D  BONITA  BEACH  RD 

47J 1  W.  BONITA  BEACH  RD  ._»._ 

971  0  BEACH  RD  S€ 

26: 10  HICKORY  BLVD 

27!  BO  OLD  41  RD 

911  S.  FEDERAL  HWV 

ea  S.  FEDERAL  HWV 

223  N.  FEDERAL  HWV  _ 

521  SE  21ST  AVE 

484  NW  2ND  AVE 


m  1  N..CONGRESSAVE 
28S  t  S.  FEDERAL  HWY  „. 
27(  3  S.  FEDERAL  HWY  ... 
1«  5  S.  FEDERAL  HWY  ... 


m  3  N.  FEDERAL  HWY 
2S(  i  S.  FEDERAL  HWV 

14(  J  E.  53RD  AVE 

32J5W.  14THST 

23(  3  1ST  ST  

18(  )  W.  14TH  ST 

171  >  W.  14TH  ST 

35C  >  1ST  ST.  W 

64^  E.  67TH  ST  CIR  

607  E.  67TH  ST  CiR  

672  r  W.  14TH  ST 

lOep  E.  MANATEE  AVE  . 

65111  W.  14TH  ST 

lOOlRIVERFRONT  DR  ._ 
200  »  W.  14TH  ST 

35D  >  W.  14TH  ST 

323  )  W.  14TH  ST „_ 

660  E.  67TH  ST.  CIR  .... 

23C  I  W.  9TH  ST 

182  rw.  13THST 

445  I  W.  47TH  ST 


668  E  67TH  ST.  CIR 

441  >  W  14TH  ST  . 

183|  W   14TH  ST 


309  W.  10TH  ST 


180    W. 

651  iW. 


220  IN 
220  N 
202  N 


14TH  ST  . 

14TH  ST  . 

GULF  DR 

GULF  DR 

1ST  ST 


BOCA  RATON  FL  3348&- 

BOCA  RATON  FL  33432-6399 

BOCA  RATON  FL  33431-  

BOCA  RATON  FL  33487-  

BOCA  RATON  FL  33431-6801 
BOCA  RATON  FL  33487-8293 

BOCA  RATON  FL  33431-7384 
BOCA  RATON  FL  33434-4004 
BOCA  RATON  FL  33432-6177 
BOCA  RATON  FL  33432-4213 
BOCA  RATON  FL  33432-601 S 

BOCA  RATON  FL  33434-4192 
BOCA  RATON  FL  33431-6798 
BOCA  RATON  FL  33487-1388 

BOCA  RATON  FL  33431-736S 

BOCA  RATON  FL  33432-4299 
BOCA  RATON  FL  33431-7799 
BOCA  RATON  FL  33432-6031 
BON1FAY  FL  32425-  . 


(407)392-4600 

)      - 

[407)241-7070 

1407)997-9500 


B0N1FAY  FL  32425-2614 

BONIFAY  FL  32425- _~ 

BONIFAY  FL  32425-3066 

BONITA  SPRINGS  FL  33923-4196 

BONITA  SPRINGS  Fl  33923-3794 

BONITA  SPRINGS  FL  33923-3790 

BONITA  SPRINGS  FL  33923-4827 

BONITA  SPRINGS  FL  33623-6404 

BONITA  SPRINGS  FL  33923-6989 

BONITA  SPRINGS  FL  33923-6837 

BONITA  SPRINGS  FL  33823-4007 

BONITA  SPRINGS  FL  33023- 

BONITA  SPRINGS  FL  33023- 

BONITA  SPRINGS  FL  33923-3703 

BONITA  SPRINGS  FL  33923-6603 

BOYNTON  BEACH  FL  33435-6612  __ 

BOYNTON  BEACH  FL  33435- 

BOYNTON  BEACH  FL  33435-4117  _. 
BOYNTON  BEACH  Ft  33435-7298  _ 
BOYNTON  BEACH  FL  33436-4091  ...„ 
BOYNTON  BEACH  FL  33426-«707  _ 
BOYNTON  BEACH  FL  33435-7796  .... 
BOYNTON  BEACH  FL  33436-77V7  _ 
BOYNTON  BEACH  FL  33436-6904  .... 


BOYNTON  BEACH  FL  33436-2834 
BOYNTON  BEACH  Ft  33435-7721 

BRADENTON  FL  34203-4811  

BRADENTON  Ft  34205-6297 

BRADENTON  FL  34206-3666 

BRADENTON  FL  34205-7100 _.. 

BRADENTON  FL  34206-7132 

BRADENTON  FL  34208-4402 

BRADENTON  FL  34209- 

BRADENTON  FL  34208- 

BRADENTON  FL  34207-5807  . 
BRADENTON  FL  34206-1246  . 

BRADENTON  FL  34207- 

BRADENTON  FL  34206-8824  . 
BRADENTON  FL  34206-7138  . 


(813)9^-6001 


BRADENTON  FL  34205-6213 
BRADENTON  FL  34205-6298 
BRADENTON  FL  34208-9064 
BRADENTON  FL  34205-7072 
BRADENTON  FL  34206-7126  . 
BRADENTON  FL  34210- 

BRADENTON  FL  34208- 

BRADENTON  Fl  34207-1425  . 
BRADENTON  FL  34205- 


BRADENTON  FL  34206-8637 

BRADENTON  FL  34205- 

BRADENTON  FL  34207-5801  

BRADENTON  BEACH  FL  34217-2236 
BRADENTON  BEACH  FL  34217-2237 
BRADENTON  BEACH  FL  34217-2402 


(913] 


758-7199 
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FL2204  SAND  &  SEA  MOTEL 

FL2186  SILVER  SURF  MOTEL 

FL2ie7  TROPIC  ISLE  MOTEL  

FL2199  VILLA  DEL  SOL  MOTEL  

FL2192  WILEY  MOTEL  

FL1775  RANDON  MOTOR  LODGE  .... 

FL3712  TEAMBOAT  DIVE  INN  

FL2159  SNOWBIRD  MOTEL 

FL1704  DAYS  INN  _ 

FL4209  HAMPTON  INN 

FL1705  HOLIDAY  INN 

FL1694  JEFFERSON  MOTEL  „ „... 

FL1698  OAKS  MOTEL 

FL1700  OLDE  OAK  INN  MOTEL _.. 

FL1706  SUNRISE  MOTEL 

FL1696  SUNSET  MOTEL  

FL1634  BUNNELL  MOTOR  LODGE/ 
MOTEL 

FL1633  MILTON  MOTEL 

FL3703  BARNES  MOTEL 

FL3707  GUEST  HOUSE  MOTEL  

FL2422  CYPRESS  VILLAGE  INN  

FL2414  FRIENDSHIP  INN  _... 

FL2421  PINES  MOTEL 

FL2406  REGINA  MOTEL 

FL2424  ROYAL  INN 

FL2407  TRICIA  MOTEL 

FL0321  BEACH  INN  AT  THE  PORT  ... 

FL2039  ADAR  BAY  MOTEL  WATER- 
FRONT A. 

FL1986  ATLANTIC  COURT  MOTEL  ... 

FL2038  BIKINI  MOTEL  

FL2067  CASA  LOMA  MOTEL  

FL2033  COLONIAL  RESORT  MOTEL 

FL2069  DEL  PRADO  INN 

FL2043  DEL  PRADO  INN  EAST  

FL4131  OUALITY  INN  NAUTILUS  

FL1974  TWEEN  WATERS  INN  

FL1983  TWIN  PALMS  RESORT  MA- 
RINA. 

FL1641  BEACHSIDE  MOTEL 

FL1638  GEORGIAN  MOTEL  

FL1643  GULF  WATERS  MOTEL  

FL1642  ISLAND  VIEW  MOTEL  

FL1639  RIVERSIDE  MOTEL  

FL4014  CASSADAGA  HOTEL 

FL3677  LU  RAE  MOTEL  

FL2151  BEACH  FRONT  MOTEL 

FL2140  CEDAR  INN  

FL2158  DOCK  STREET  MOTEL 

FL2148  FARAWAY  INN  MOTEL  

FL2146  GULF  SIDE  MOTEL 

FL2154  MARINA  MOTEL 

FL2143  SUNSET  ISLE  PARK  IN  MT  .. 

FL0839  ANCHOR  INN  

FL0857  BAYSHORE  MOTEL 

FL0836  COVE  COURT  MOTEL  

FL0837  GULF  MOTEL  

FL0338  HARBOUR  INN  

FL1658  CHATTAHOOCHEE  INN  

FL1653  MORGAN  MOTEL  

FL2157  BEST  WESTERN  INN  

FL2145  CEDAR  OAKS  MOTEL 

FL2153  CRYSTAL  OAKS  MOTEL 

FL2142  FANNING  SPRINGS  MOTEL  . 

FL2147  HOLIDAY  TIME  MOTEL  

FL2152  MANATEE  SPRINGS  MOTEL 

FL2155  NEIGHBOR'S  MOTEL  

FL2141  TREASURE  CAMP  MOTEL  ... 

FL4048  BUDGET  INN  

FL4047  CHIPLEY  MOTEL  

FL4049  DAYS  INN  

FL0906  BLUE  HERON  MOTEL 

FL2280  ORANGE  BLOSSOM  MOTEL 

FL3065  ALOHA  MOTEL  

FL3302  AMERICAN  INN : 

FL3181  AQUA  CLARA  MOTEL  

FL3020  ATRIUM  HOTEL  

FL3031  BEST  WESTERN  CLW 
CENTRAL  1. 

FL3017  BUDGET  INN  

FL3105  BUTTERFLY  MOTEL 

FL3056  CIMYS  MOTEL  

FL3196  CLEARWATER  BAY  MOTEL  . 


^^■•«u«:kla4 


2412  GULF  DR  

1301  S.  GULF  DR  „ 

2103  N.  GULF  DR  

2502  N.  GULF  DR  

110S.  8THST 

906  E.  BRANDON  BLVD 

HWY.  27  &  129 

HWY.  20  

31015  CORTEZ  BLVD  „. 
30301  CORTEZ  BLVD  .- 

SR  50  &  1-75  ; 

1030  W.  JEFFERSON  ST 

630  S.  BROAD  ST 

22081  E.  CORTEZ  BLVD 

250  E.  BROAD  ST  „ 

301  W.  BROAD  ST 

603  N.  US  HWY.  1  


1105  S.  US  1  

S.  US  301   „ 

W.  HWY.  48 

US  HWY.  1  N.  6  MILE 

HWY.  1  1  M  N  

701  N.  OLD  KINGS  RD  .... 

205  W.  1ST  AVE  _ 

216  N.  KINES  RD __ 

N.  US  1  &  301  _. 

8701  ASTRONAUT  BLVD 
4601  SE  5TH  AVE  


4813  ATLANTIC  CT  

1623  EDITH  ESPLANADE  . 
3608  DEL  PRADO  BLVD  ... 

4913VINCENNESCT  

1502  MIRAMAR  ST 

1734  CAPE  CORAL  PKWY 
1538  CAPE  CORAL  PKWY 

15951  CAPTIVA  DR  

15107  CAPTIVA  DR  


W.  US  HWY  98 

CURTIS  AVE  

HC62BOX  13 

E.  US  HWY.  319  STAR  R  . 

HWY.  319  BOX  736  „. 

355  CASSADAGA  RD  ...... 

3400  S.  US  HWY.  17  4  92. 

W.  1ST  ST  

2ND  ST  

109  DOCK  ST ..., 

3  G  ST  „._.. 

END  OF  SR  24 

HWY.  24 

HV^.  24  

22968  BAYSHORE  RD  

23285  BAYSHCRE  RD  

23275  SE  BAYSHORE  RD 


23223  BAYSHORE  RD  .... 

5000  TAMIAMI  TRAIL  

516  W.  WASHINGTON  ST 

HWY.  90  E  

US  HWY.  19  N  ...:-._ 

US  19  1  M  

N.  USri9  8M 

.  US  19  9  M 

.  US  19  2  M 

.  US  19  1  M 

.US  HWY.  19  5MN  

HWY.  347  FOWLERS  B  ... 
700  E.  JACKSON  AVE  ..... 

402  W.  JACKSON  ST 

S.  HWY.  77 

MAMIE  ST  

17575S.  USHWY.  301   

1860  N.  FT  HARRISON  AVE 

16045  N.  US  HWY.  19  

1770  N.  FT  HARRISON  AVE 
1707  N.  FT  HARRISON  AVE 
21252  N.  US  HWY.  19  


1471  COURT  ST  

12500  US  HWY.  19  _.. 

1379  GULF  TO  BAY  BLVD  .„ 

1824  N.  FORT  HARRISON  AVE 


BRADENTON  BEACH  FL  34217- 
BRADENTON  BEACH  FL  34217- 
BRADENTON  BEACH  FL  34217- 
BRADENTON  BEACH  FL  34217- 
BRAOENTON  BEACH  FL  34217- 

BRANDON  FL  33511-5514  

BRANFORD  FL  32008-  

BRISTOL  FL  32321-  „. 

BROOKSVI^  FL  34602-  _ 

BROOKSVILLE  FL  34602- 

BROOKSVILLE  FL  34602-  

BROOKSVILLE  FL  34601-2426 
BROOKSViaE  FL  34601-2841 
BROOKSVILLE  FL  34601-2762 
BROOKSVILLE  FL  34601-2924 
BROOKSVILLE  FL  34601-2834 
BUNNELL  FL  32010-  


2240 
2519 
2235 
•2242 
■2504 


BUNNELL  FL  32010- 

BUSHNELL  FL  33513-  

BUSHNELLFL  33513-  

CALLAHAN  FL  32011-  

CALLAHAN  FL  3201 1-  

CALLAHAN  FL  32011-  ....: 

CALLAHAN  FL  3201 1-9757  

CALLAHAN  FL  32011-  .. 

CALLAHAN  FL  32011-  

CAPE  CANAVERAL  FL  32920- 
CAPE  CORAL  FL  33904-8535  . 

CAPE  CORAL  FL  33904-9530 
CAPE  CORAL  FL  33904-5624  . 
CAPE  CORAL  FL  33904-7174  . 
CAPE  CORAL  FL  33904-91 19  - 
CAPE  CORAL  FL  33904-9737  . 
CAPE  CORAL  FL  33904-9620  . 

CAPE  CORAL  FL  33904-  

CAPTIVA  FL  33924-0249  

CAPTIVA  FL  33924-9999  


CARRABELLE  FL  32322- 

CARRABELLE  FL  32322- „. 

CARRABELLE  FL  32322-  ...'. 

CARRABELLE  FL  32322- '. _ 

CARRABELLE  FL  32322- ;._. 

CASSADAGA  FL  32706-  ; 

CASSELBERRY  FL  32707- 

CEDAR  KEY  FL  32625-  .„ _ „™ 

CEDAR  KEY  FL  32625 ^ 

CEDAR  KEY  FL  32625-  „\__.;. ....._ 

CEDAR  KEY  FL  32625-  ,...._..„.... 

CEDAR  KEY  FL  32625-  ....._ 

CEDAR  KEY  FL  32625-  .: ; 

CEDAR  KEY  FL  32625-  J.-.: 

CHARLOTTE  HARBOR  FL  33950-" 

CHARLOTTE  HARBOR  FL  33930-  

CHARLOTTE     HARBOR     FL     33980- 

3211. 
CHARLOTTE  HARBOR  FL  33980-  .  .... 

CHARLOTTE  HARBOR  FL  33950-  

CHATTAHOOCHEE  FL  32324-1332  .... 

CHATTAHOOCHEE  FL  32324- „ 

CHIEFLAND  FL  32626-  ...: 

CHIEFLAND  FL  32626-  .„ 

CHIEFLAND  FL  32626- 

CHIEFLAND  FL  32626-  .._.... 

CHIEFLAND  FL  32626-  .„ 

CHIEFL^VND  FL  32626-  .„ 

CHIEFLAND  FL  32626- 

CHIEFLAND  FL  32626-  

CHIPLEY  FL  32428-2024  

CHIPLEY  FL  32428-1702 

CHIPLEY  FL  32428-  

CHOKOLOSKEE  FL  33925-9999  

CITRA  FL  32113- 

CLEARWATER  FL  34615-1755  

CLEARWATER  FL  34624-6703  

CLEARWATER  FL  34615- 

CLEARWATER  FL  34615-1702  

CLEARWATER  FL  34625-2896  


CLEARWATER  FL  34616-6190 
CLEARWATER  FL  34624-7210 
CLEARWATER  FL  34615-5310 
CLEARWATER  FL  34615-  


(904, 


769-1000 


(8131 


542-2121 


ftl974 


UMI 
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n.4067    CLEARWATER  CENTRAt.  _ 
FU»67    CLEARWATER  DOWNTOWN 

TRAVELOOGE. 
FL3132    CLEARWATER  PALMS 

MOTEL. 
FL4125    COMFORT      INN      CLEAR- 
WATER«T.  PETERSBURG. 

FL3301    COMFORT  MOTEL  _„ 

FL3278    CONTINEhn-AL  INN 

FL3295    COUNTRYSIDE  MOTEL  

FL0015    COURTYARD  BY  MARRIOTT 

ST.  PETERSBURGyCLEARWATR 
FL3333    DAYS     INN     CLEARWATER 
192. 

FL3271     DAYS  INN  MOTEL  

FL4249    DAYS  INN  OF  CLEARWATER 
NORTH 

FL3030    DELUX  MOTEL  ...._ 

FL3205    DIANA  MOTEL 

FL3323    E  PARC  INN  .-. „ 

FL3T04    ECON     INN     OF     CLEAR- 
WATER. 
FL4254    ECONO      LODGE      CLEAR- 
WATER CENTRAL 
FL3018    ECONOMY  INN  OF  CLEAR- 
WATER. 
FL3t07    EDGEWATER  DR  MOTEL  — 

FL3215    FLAMINGO  MOTEL 

FL3222    FOUR  OAKS  MOTEL  _.. 

FL3298    GULF  TO  BAY  MOTEL  H  

FL3330    HAMPTON       INN      CLEAR- 
WATER«T  P. 

FL3101    HILLCREST  MOTEL 

FL3159    HILLTOP  MOTEL „ _..... 

FL4082    HOLIDAY      INN      EXPRESS 

GATEWAY. 
FL3311    HOLIDAY  INN  ST  PETE  AIR- 


PORT 
FL30S0 
FL3006 
FL3322 
FLSOeS 
FL3224 
FL2999 
FL33e6 
FL3064 
FL3160 
FL4213 

SORT. 
FLOOM 

KEY. 
FL3288 
FL3296 
FL3007 
FL3321 
FL3079 
FL3260 
FL3201 
FL3118 
FL3226 
FL0002 


HOWARD  JOHNSON  LODGE 

KENTUCKIAN  MOTEL  

LA  OUWTA  INN  #688 

MOTEL  ANN  

NEW  RANCH  MOTEL 

ORANGE  MOTEL  

ORANGE  MOTEL  400 

PARK  LAKE  MOTEL  

PLEASANT  INN  _ 

DUALITY    INN    BEACH    RE- 

RADOISSON  SUITES— SAND 


RAMADA  INN  

RED  CARPET  INN  

REGAL  MOTEL  

RESIDENCE  INN  HOTEL 

RIO  MOTEL  

RODEWAY  INN  

PO^AL  PALM  MOTEL  

SANDALWOOD  MOTEL 

SHORELINE  VIEW  MOTEL  „. 
ST   PETERSBURG  SUPER  8 
MOTEL. 

FL3309    SUNCOAST  INN  „  „ 

FL3093    SUNNY  MOON  MOTEL 

FL3143    SUNSET  PINES  MOTEL  

FL3086    TUCKERS  MOTEL    .        

FL3054    400  MOTEL „ _! 

FL3C56    AEGEAN  SANDS  MOTEL . 

FL3?35    ALBATROSS  MOTEL 

FL3214    ANN  ESTHER  INN  


FL3230  BEACH  MOORING  MOTEL  .. 

FL3338  BEST        WESTERN        SEA 
STONE  SUIT. 

FL3270  BEST  WESTERN  SEA  WAKE 

INN. 

FL3169  BREEZWAY  MOTEL ... 

FL3207  CAME  LOT  MOTEL 

FL3280  CARIBBEAN  GULF  HOTEL  _. 


2103# 
711 


US  19N 

4  LEVELANO  ST . 


1735  SULF  TO  BAY  BLVD 
3580  ULMERTON  RO  - 


28591 


12811 
2798 
3131 


N.  US  HWY.  19 

US  HWY.  19  „ 

US  HWY.  19  __ 

EXECUTIVE  DR  . 


3910  JLMERTON  RD 


22951 
28591 


1477  5.  FT  HARRISON  AVE 
1814  SULF  TO  BAY  BLVD  ._ 

1133J  US  HWY.  19 

1873^  N.  US  HWV.  19 


2125! 


1274 

1919 
1806 
2061 
2960 
3655 


n.EVELANO  ST . 


■DGEWATER  DR  ._ 

FT  HARRISON  AVE 
jULF  to  BAY  BLVD  „ 
5ULFTOBAYBLVD  ... 
lOSPITAUTY  LN 


26  S  HFLLCREST  AVE 
1466 1  JULF  TO  BAY  BLVD 
1362ajlCOTBLVO, 

3535  i/LMERTON  RO 


1840 

3301 

1630 

2275 

1736 

400 

1520 

1744 

655  S 


20162 
12600 
1800 
14650 
401  S. 


CLEARWATER  FL  34625- 
CLEARWATER  FL346t5- 


N.  US  HWV.  19 

US  19  N 


US19N. 


CLEARWATER  FL  34615-6503 
CLEARWATER  FL  34622- 


CLEARWATER  FL  34621-2526 
CLEARWATER  FL  34624-7216 
CLEARWATER  FL  34621-4905 
CLEARWATER  FL  34622- 


CLEARWATER  FL  34622-4220 

CLEARWATER  FL  34625-1595 
CLEARWATER  FL  34621-  


CLEARWATER  FL  34616-2099 
CLEARWATER  FL  34625-3412 
CLEARWATER  FL  34624-7404 
CLEARWATER  FL  34624-3t01 

CLEARWATER  FL  34625- 


2078a|US  HWY.  19 

FT  HARRISON  AVE 

I ILMERTON  RD 

( iULF  TO  BAY 


( IULF  TO  BAY  BLVD  _„ 
( IULF  TO  BAY  BLVD  _.> 

S  ITURN  AVE 

<  IULF  TO  BAY  BLVD  ...„ 

FT  HARRISON  AVE  . 

GULFVIEW  BLVD 


1201  (  IULF  BLVD 

26508  M.  US  HWY.  19 

2940  <  ULF  TO  BAY  BLVD 

1320  <  LEVELAND  ST  . 

5060  (  LMERTON  RO 

1488  (  ULF  TO  BAY  BLVD 

20967]JS  HWY.  19 

1250 

407  S. 

1941 

13260 


CLEARWATER  FL  34615-^911 


aEARWATER  FL  34615-1465 
CLEARWATER  FL  34615-1710 
CLEARWATER  FL  34625-371 1 
CLEARWATER  FL  34619-4222 
CLEARWATER  FL  34622^^802 


CLEARWATER  FL  3461&-«097 
CLEARWATER  FL  34615-5319 
CLEARWATER  FL  34620- 

CLEARWATER  FL  34622-4288 


CLEARWATER 
CLEARWATER 
CLEARWATER 
CLEARWATER 
CLEARWATER 
CLEARWATER 
CLEARWATER 
CLEARWATER 
CLEARWATER 
CLEARWATER 


FL  34625-4496 

FL  34615-1712 
FL  34622-2218 
FL  34615-6420 
FL  34625-4085 
FL  34615-6564 

FL  34615-  

FL  34615-6313 

FL  34615-  _ 

FL  34630- 


C  LEVELAND  ST  ... 

JUPITER  AVE  „.. 
E  DGEWATER  DR 

J4TH  ST 


"t.  US  HWY.  19 
JS  HWY.  19 


^  .  FT  HARRISON  AVE 

56TH  ST.  N  

SULFVIEW  BLVD  ._... 


CLEARWATER  FL  34630- 


421  S.pULFVIEW  BLVD  „„ 
346  HJMDEN  DR 
229  a  RONADO  DR 


620  B)*rWAY 
445  H/  MDEN 


BLVD.. 
OR 


691  S. 

602  PClNSETTIA 

603  MifNDALAY 
430  S 


aULFVIEW  BLVD  . 

AVE  __, 

AVE  ._.... 

SULFVIEW  BLVD  . 


CLEARWATER 
CLEARWATER 
CLEARWATER 
CLEARWATER 
aEARWATER 
CLEARWATER 
CLEARWATER 
CLEARWATER 
CLEARWATER 
CLEARWATER 

CLEARWATER 
CLEARWATER 
CLEARWATER 
CLEARWATER 
CLEARWATER 

2599. 
CLEARWATER 

2599. 
CLEARWATER 

2474. 
CLEARWATER 

2477. 
CLEARWATER 
CLEARWATER 


FL  34621-3429 
FL  34619-4222 
FL  34615-5199 
FL  34620-4001 
FL  34615-5383 
FL  34625-4497 
FL  34615-4911 
FL  34615-6518 
FL  34615-1417 
FL  34622-  


FL  34624-6008 

FL  34624-7212 

FL  34615-1710 

FL  34684-7206 

BEACH    FL    34630- 

BEACH    FL    34630- 

BEACH    FL    34630- 

BEACH    FL    34630- 


BEACM  FL  34630-  _.. 
BEACH  FL  34630-  .... 


CLEARWATER    BEACH    FL    34630- 

2697. 
CLEARWATER    BEACH    FL    34630- 

1648. 
CLEARWATER    BEACH    FL    34630- 

1741. 
aEARWATER    BEACH    FL    34630- 

2568. 


1^3)797-6173 
(113)446-913 

(      )      - 

(813)573-1171 

>  - 
)  - 
)      - 

1813)572-6484 

)      - 

)  - 
(813)797-3000 

»  - 

)  - 

)  - 

)  - 

(813)799-1569 

>  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)      - 

>  - 

813)536-7275 

)      - 

)      - 

)  - 
(813)572-7222 

)      - 

)      - 

)      - 

)      - 

)      - 

)  - 
(813)442-7171 

[813)686-1100 

)  - 

>  - 

)  - 

)  - 

)  - 

I  - 

)  - 

)  - 

>  - 

[813)572-8881 

)  - 

)  - 

)  - 

)  - 

>  - 

)      - 

)      - 
)      - 

)      - 

>  - 

)  - 

)  - 

>  - 
)  - 
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FL3332    CLEARWATER  BEACH 

ECOtiO  LODGE. 
t^L4177    CLEARWATER    BEACH    Hlu- 

TON  RESORT. 
FL3327    CLEARWATER  BEACH 

HOTEL 
FL3217    CLEARWATER  BEACH 

HOTEL  BEACH  FR. 

FU3347    DAYS  INN  

FL3343    DOLPHIN  WATCH  MOTEI 

FL3I&0     DRIFTWOOD  INN  

FL3000  DUNES  MOTEL  

FL3227  FALCON  MOTEL  

FL3069  GEM  TOWER  MOTEL  

FL3249  CLASS  HOUSE  MOTEL  ...' 

rL3032  GULF  BEACH  MOTEL    

FL3049  HO  JO  INN 

FL3n7    HOLIDAY    HOUSE    RESORT 

MOTELS. 
FL3197    HOLIDAY    HOUSE    RESORT 
•  MOTELS. 
FL3269    HOLIDAY    HOU3E    RESORT 

MOTElS. 

FL4074     HOLIDAY  INN  GULFVIEW  

FL3300    HOLIOAy  INN  SURFSlOE 

FL3213  ISLAND  QUEEN  MOTEL  

FL3031  IVY  LEAGUE  MOTEL  

FL3076  KII4G  COLE  MOTEL  

FL3062  LA  FIESTA  MOTEL     .  .• 

FL3155  LAGOON  RESORT  MOTEL  ... 

FL3037  WAR  JAC  MOTEL 

FL3092  MONACO  MOTEL  

FL3294  NICKEY  MOTEL  

PL3112  OLYMPIA  MOTEL  

FL3100  PALM  PAVILION  INN  

FL29S7  PARKER  MANOR  MOTEL  

«^L3099    PELICAN    COVE    MOTEL    S 

APARTMENTS. 
FL3111     PORTVUEMOTEL  

FL3344     RAOISSON  RESORT  HOTEL 
FL3073    RITZ  MOTEL 

FL3176  ROYAL  CANADIAN  MOTEL   .. 

FL3I92  SAND  DUNES  MOTEL 

FL3245  SANDMAN  MOTEL 

FL3152  SANDPIPER  MOTEL 

FL3127  SEA  AIR  MOTEL  

FL3223  SEA  CAPTAIN  MOTEL 

FL3185  SEA  CLOUD  MOTEL 

FL3183  SEA  COVE  MOTEL  

FL3199  SEA  PINES  MOTEL  

FL3240  SEA  SPRAY  INN  

FL3139  SEAGULL  INN  MOTEL 


625  S.  GULFVIEW  BLVD 

755  S.  GULF  VIEW  BLVD 

490  N.  GULFVIEW  BLVD 

500  MANDAUVY  BLVD. 

100  COBONADO  DR  „ 

607  BAY  ESPUNAOE  -...., 

450  E.  SHORE  DR  

514  S.  GULFVIEW  BLVD 

415CORC.NADODR  .„ 

342  HAMDEN  DR  

229  S.  GULFVIEW  BLVD-.U.:.. 

4l9COfiONAOODR  

556  BAYWAY  BLVD  

463  N.  GULFVIEW  BLVD 

470  N.  GULFVIEW  BLVD 

495  N.  GULFVIEW  BLVD 

521  S  GULFVIEW  BLVO  

400  MANOAUY  AVE 

le-e  BRiGHTWATER  DR  

6C0  BAYWAY  BLVD  

40t  E.  SHORE  DR  ....„.., 

105  BRIGHTWATER  DR  ..:...,.. 

619  S  GULFVIEW  BLVD 

144  BRIGHTWATER  DR  

648  POINSETTIA  AVE  

427  POINSETTIA  AVE 

423  E.  SHORE  DR  -....^„..... 

18  BAY  ESPLANADE  ...._..._-, 

115  BRIGHTWATER  DR  

125  BRIGHTWATER  DR  

101  COBONADO  DR  

1201  GULF  BLVO 

355  GULFVIEW  BLVD  

653  MANDALAY  AVE 

19  ROCKAWAY  ST  

300  HAMDEN  OB  

400  E.  SHORE  OR  

41  DEVON  DR 

40  DEVON  DR 

540  S.  GULFVIEW  BLVD  

316  HAMDEN  DR  

134  BRIGHTWATER  DR  

331  CORONADO  DR  - 

174  BRIGHTWATER  DR 


CLEARWATER    BEACH    FL    34630- 

2643. 
CLEARWATER  .BEACH    FL    34630- 

2694. 
CLEARWATER    BEACH    FL    3463J>- 

2008. 
CLEARWATER     BEACH    FL    34630- 
,  1793. 

CLEARWATER  BEACH  FL  34630- 

CLEARWATER  BEACH  FL  34630-  

CLEARWATER    BEACH    FL    3i630- 

2034. 
CLEARWATER    BEACH    FL    34630- 

2538 
CLEARWATER    BEACH    FL    34630- 

2506. 
CLEARWATER    BEACH     FL    34630- 

2473. 
CLEARWATER    BEACH    FL    34e?(>- 

2499. 
CLEARWATER    BEACH    FL    34630- 

2505. 
CLEARWATER    BEACH    FL    34630- 

2696. 
CLEARWATER    BEACH     FL    34630- 

2005. 
CLEARWATER     BEAOI     FL     34630- 

2006. 
CLEAFTiWATER    BEACH     FL    34630- 

2042. 

CLEARWATER  BEACH  FL  34632-  

CLEAPWATER    BEACH     FL    34630- 

2098. 
CLEARWATER     BEACH     FL     34630- 

2456. 
CLEARWATER    BEACH    FL    34530- 

2607. 
CLEARWATER    BEACH     FL    34630- 

2056. 
CLEARWATER    BEACH     FL    34630- 

2400. 
CLEARWATER     BEACH     FL    34630- 

2654 
CLEARWATER    BEACH     FL    34630- 

2455. 
CLEARWATER     BEACH     FL    34630- 

1552. 
CLEARWATER    BEACH     FL    34630- 

2025. 
CLEARWATER    BEACH     FL    34630- 

2062. 
CLEARWATER     BEACH     FL    34630- 

1645 
CLEARWATER    BEACH    FL    34630- 

2404. 
CLEARWATER    BEACH     FL    34630- 

2453. 
CLEARWATER    BEACH     FL    34530- 

2464. 

CLEARWATER  BEACH  FL  34630-  

CLEARWATER    BEACH     FL    34630- 

2498. 
CLEARV.'ATER     BEACH     FL    34630- 

1523. 
CLEARWATER    BEACH    FL    34630- 

1739. 
CLEARWATER    BEACH    FL    34630- 

2467. 
CLEARWATER    BEACH     FL    34630- 

2027. 
CLEARWATER    BEACH    FL    34630- 

2464. 
CLEARWATER     BEACH    FL    34630- 

2465. 
CLEARWATER    BEACH     FL    34630- 

2539. 
CLEARWATER     BEACH     FL     34630- 

2468 
CLEARWATER     BEACH     FL    34630- 

2452. 
aEARWATER    BEACH    FL    34630- 

2433. 
CLEARWATER    BEACH    FL    34630- 

2461. 


813; 
310 


446-3400 
205-4353 


513)447-6461 
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FL3284    SHERATON       SAND       KEY 

HOTEL 
FL3243    SILVER  SANDS  MOTEL  

FL3074    SPY  GLASS  MOTEL  

FL320e    STA  N  PIA  MOTEL ', 

FL3036    SUN  N  WAVES  MOTEL 

FL3040    SUNNY  MOTEL 

FL3254    SUNWEST  BEACH  MOTEL  ... 

FL3091    SURF  N  SAND  MOTEL 


FL3043    TARA     MOTEL    «    APART- 
MENTS. 
FL3024    TRAVELER  MOTEL ™ 

FL3239    TROPIC  AIR  MOTEL 

FL3001    TROPICAL  BREEZE  RESORT 

MOTEL. 
FL3125    TROPICAL       SKY       RANCH 

MOTEL 
FL3096    TROPKIANA  MOTELS  


FL3232    TROPKJANA 

MOTEL 
FL3084    VIKING  MOTEL 


RESORT 


FL3045    VILLA  VIENNA  MOTEL 
FL3274    WATERGATE  MOTEL  .. 


FL1958    FLAGSHIP  INN  

FL1942    FLORIDA  MOTEL 

FLt928    MOTEL  8 

FL3432    RAMADA      INN      ORLANDO 

WESTGATE. 
FL1932    SKYLINE  MOTEL  

ANGLERS  MARINA  MOTEL  .. 

CANE  COURT  MOTEL 

CLEWISTON  INN  HOTEL  . 

CLEWISTON  MOTEL  

MOTEL  27 

PLAZA  MOTEL  

PORTERHOUSE  MOTEL 


PORTERHOUSE 


MOTEL 


MARTINS     LAKE- 


FL1688 
FL1684 
FL1682 
FL1680 
FL1681 
FL1686 
FL1685 

EAST 
FL1683 

WEST. 
FL1692    ROLAND 

SIDE  MO. 
FL0386    BEST     WESTERN     COCOA 

INN. 
FL0314 
FL0315 
FL0323 
FL0412 
FL0410 
FL0367 
FL4144 
FL0325 
FL03S4 
FL0377 
FL0322 
FL0371 
FL0306 
FL0329 
FL0309 
FL0396 
FL0397 

INN. 
FL4214 

SORT. 

FL034«    DAYS  INN  OCEANFRONT 

FL0346     DOLPHIN  INN  

FL0375    ECONO  LODGE  OF  COCOA 

BEACH. 
FL0382    FAWLTY  TOWERS  MOTEL  ... 
FL0376    GUEST  HOUSE  MOTEL  ..  .  _ 

FL0366    HOLIDAY  INN  HOTEL 

FL0336    HOWARD  JOHNSON  PLAZA 
HOTEL 


BREVARD  HOTEL 

BUDGET  INN  OF  COCOA  

CAMPBELL  MOTEL  

CLARAMENT  INN 

DAYS  INN  

DIXIE  MOTEL 

ECONO  LODGE  ..._ 

LE  MAR  MOTEL  „.... 

MARLIN  APTS  MOTEL  

RAMADA  INN  

SATELLITE  CITY  MOTEL  

SCOTTISH  INN  OF  COCOA  .. 

SPACE  COAST  INN  

STAR  MOTEL  

BEACH  INN  INTERNATIONAL 

COCOA  BEACH  HILTON  

COCOA  BEACH  OCEANSIDE 

COMFORT  INN  &  SUITE  RE- 


160  GULF  BLVD ....... 

15  HAMOEN  DR 

15  S.  GULFVIEW  BLVD 
!  45  HAMDEN  DR 

TO  BRIGHTWATER  DR  ., 

D5  CORONAOO  DR  

<  D9  HAMOEN  DR 


!  3  ROYAL  WAY 


1  >3  BRIGHTWATER  DR 

*  W  E.  SHORE  DR 

DEVON  DR  ..„ 


3>3 
3  13 
3>3 
3iO 


1  14 


1  i2  BRIGHTWATER  DR  . 
4  5  S.  GULFVIEW  BLVD 


r*  US  27  &  FL  19 

H  X)K  ST.  &  HWY.  27 

1  5  N.  HWY.  27  

Vt  HWY.  192  &  US  27 


HAMDEN  DR 

CORONADO  DR 
CORONADO  DR 


HAMDEN  DR 

BRIGHTWATER  DR 


GtoAND  HWY.  &  US  27  

9  0  OKEECHOBEE  BLVD  .. 

3;  5  W.  SUGARLAND  HWY 

SfJGARLANO  HWY  

W.  SUGARLAND  H\Ny 
W.  SUGARLAND  HWY 
E.  SUGARLAND  HWY  . 
E.  SUGARLAND  HWY  . 


3^0 
4  2 
6i1 
«0 

4:3 


W.  SUGARLAND  HWY 
4iO  N.  FRANCISCO  ST 


4J  25  W.  KING  ST  , 


1    i 


RIVERSIDE  DR  

N.  COCOA  BLVD  ... 

N.  COCOA  BLVD  . 
OLIVE  ST  

SR  524 „. 

FORREST  AVE  

N.  COCOA  BLVD  . 

N.  US  1 

N.  COCOA  BLVD  . 

FRIDAY  RD  

N.  COCOA  BLVD  ... 

W.  KING  ST 

N.  COCOA  BLVD  ... 
0  N.  COCOA  BLVD  ., 

N.  ATLANTIC  AVE 

N.  ATLANTIC  AVE 
I  lENRY  AVE 


9<l 

1(|B4I 

1 

S^X) 

3(1 

32  ?0 

41  J5 

2(19 

9(} 

9Sr 

4150 

as) 

26 

4C)1 
ISpO 
1 


3S  II  N.  ATLANTIC  AVE 


56  0 
29  12 
55  10 

10 
5 

i; 


I  N.  ATLANTIC  AVE 
!  S.  ATLANTIC  AVE 
I  N.  ATLANTIC  AVE 


^  E.  (X>COA  BEACH  CAUSEWAY 

I  MNUTEMAN  CAUSEWAY  

N.  ATLANTIC  AVE  „ 

20#0  N.  ATLANTIC  AVE 


CLEARWATER 

2799. 
CLEARWATER 

2543. 
CXEARWATER 

2443. 
CLEARWATER 

2472. 
CLEARWATER 

2411. 
CLEARWATER 

2429. 
CLEARWATER 

2540. 
CLEARWATER 

1553. 
CLEARWATER 

2405. 
(XEARWATER 

2029. 
CLEARWATER 

2463. 
CLEARWATER 

2471. 
CLEARWATER 

2433. 
CLEARWATER 

2434. 
CLEARWATER 

2475. 
(XEARWATER 

2401. 
CLEARWATER 

2409. 
CLEARWATER 

2548. 
CLERMONT  FL 
CLERMONT  FL 
CLERMONT  FL 
CLERMONT  FL 


BEACH    FL 

BEACH    FL 

BEACH    FL 

BEACH    FL 

BEACH    FL 

BEACH    FL 

BEACH    FL 

BEACH    FL 

BEACH    FL 

BEACH    FL 

BEACH    FL 

BEACH    FL 

BEACH    FL 

BEACH    FL 

BEACH     FL 

BEACH    FL 

BEACH    FL 

BEACH     FL 

32711-  „ 

32711-  „ 

32711-2401  ... 
32711- 


34630- 

34630- 

34630- 

34630- 

34630- 

34630- 

34630- 

34630- 

34630- 

34630- 

34630- 

34630- 

34630- 

34630- 

34630- 

34630- 

34630- 

34630- 


CLERMONT 
CLEWISTON 
CLEWISTON 
CLEWISTON 
(XEWISTON 
CLEWISTON 
CLEWISTON 
CLEWISTON 


FL  32711-  

FL  33440-2299 
FL  33440-3017 
FL  33440-3096 
FL  33440-3018 
FL  33440-3020 
FL  33440-3212  , 
FL  33440-2621  , 


CLEWISTON  FL  33440-3019 


CLEWISTON  FL  33440- 
CCXX3AFL  32926-4160 


COCOA 
COCOA 
COCOA 
CCXXDA 
C»COA 
CO(X)A 
(XXXM 
C(XX}A 
COCOA 
COCOA 
OXXtA 
(XXXM 
CCXXM 
OXXkA 
OXOA 
OCXXM 
COCOA 


FL  32922-7842  .. 
FL  32922-7545  .. 
FL  32922-7504  .. 

FL  32922- 

FL  32926- 

FL  32922-7796  .. 

FL  32926-  

FL  32922-  

FL  32922-6997  .. 
FL  32926-3325  .. 
a  32922-7545  .. 
FL  32926-4166  .. 
FL  32922-7546  ... 
FL  32922-6661  ... 
BEA01FL  32931- 
BEAOl  FL  32931- 
BEACH  FL  32931- 


3595 
3268 
3991 


(XXX>A  BEACH  FL  32931- 


(XXXJA  BEACH  FL  32931-3999 
C<XX)A  BjEACH  Fl  32931-2127 
C(XX)A  BFACH  FL  32931-3766 

C(XX)A  BEACH  FL  32931 -J524 
C»COA  BEACH  FL  32931- 
COCOA  Bt-ACH  FL  32931  -3299 
CCXXJA  BEACH  FL  32931-5093 


407)632-4561 


(407)783-2221 


(40/)784-25S0 
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FL0357    INN  AT  COCOA  BEACH  

FL0353    MOTEL  6  069  L 

FL0334    MOTEL  FLORWIN  

FL0402  .  (X:EAN  SUITE  HOTEL  „. 

FL0405    SAND  DOLLAR  MOTEL  

FL0349    SATEaiTE  MOTEL 

FL0358    SEA  AIRE  MOTEL „ 

FL4175    SEA  ESTA  VILLAS  

FL0305    SEA  MISSILE  MOTEL 

FL0310    SILVER  SANDS  MOTEL  

FL0381     SUNRISE  MOTEL  

FL0331     WAKULLA  MOTEL  

FL1099    CHATEAU  BLEAU  INN 

FL1330    CHATEAUBLEAU  INN 

SOUTH. 
FL1390    CORAL  (SABLES  BiLTMORE 

HOTEL 

^FLIIOO    GABLES  INN  .„ 

FL0998    HOLIDAY    INN    C    GABLES 

DOWNTOWN.. 
FL4184    HOLIDAY    INN    UNIVERSITY 

OF  MIAMI. 
FL1025    HOTEL  PLACE  ST  MICHEL  ... 
FL0992    HOWARD  JOHNSON  MOTOR 

LODGE. 

FL1394    HYATT  CORAL  GABLES  

FL1363    MIRACLE  WILE  HOTEL  

FL4239    OMNI  COLONNADE  HOTEL  .. 

FL1342    PONCE  DE  LEON  HOTEL  

FL1292    RIVIERA  COURT  MOTEL  

FL1231     VILLA  C0RTE2  MOTEL  

FL0763    HOUDAY    INN    OF    CORAL 

SPRINGS. 

FL0789    WELLESLEYINN  

FL4029     SHELL  POINT  MOTEL  

FL4032    SPRING  CREEK  MOTEL  

FL3512    SILVER  SANDS  MOTEL  

FL3468    LAKE  VIEW  MOTEL  

•FL2467  .CRESTVIEW  E(X)NO  LODGE 
FL2475  DAYS  INN  OF  CRESTVIEW  .. 
FL2476    GREAT  EASTERN  MOTEL  .... 

FL2429    HILTON  MOTEL  _ 

FL2459    HOLIDAY  !NN  OF 

CRESTVIEW. 

'    FL2435    SCOTTISH  INN 

FL1444    CARRIAGE  INN  MOTEL  

FL1447     EL  DORADO  INN   

FL1442     FLORIDA  MOTEL  _ 

FL0077    CROSS  CREEK  LODGE  

FL4098    COMFORT  INN  

FL08S9    DAYS  INN  RESORT 

FL0866    ECONO    LODGE    CRYSTAL 

RESORT. 

FL0864     HAYES  MOTEL   

FL0881     PIRATES     (X)VE     RESORT 

MOTEL 

FL0875    PLANTATION  INN  

FL0870    PORT  PARADISE  HOTEL 

FL0879    SEVEN  RIVERS  INN  

FL0871     VILLAGE  INN  MOTEL  

FL2968    CRCnWTHER  PALMS  MOTEL 

FL2993    GRAY  MOSS  INN  

FL2960    L  MOTEL  ROOM  HOUSE  

FL2965    RAINBOW  FOUNTAIN 

MOTEL. 

FL2979    SHADOW  OAKS  MOTEL  

FL2981     VALENCIA  MOTEL  

FL0520    CAVEYS  MOTEL  

FL0645    DANIA  BEACH  HOTEL  

FL0578    FEROS  COURT  MOTEL  

FL0474     FLORIDA  SANDS  MOTEL  

FL0790    FT    LAUDERDALE   AIRPORT 

HILTON. 

FL0705    GARDENIA  MOTEL 

FL0577    GOLFVIEW  MOTEL 

FLC496    GRAND  MOTEL 

FL0604    LEMON  COVE  MOTEL  

FL0590    LEO  MOTEL  

FL0596    LUCKEYS  MOTEL  .. „ 

FL0769    MOTEL  SIX  376 ™. 

FL0700    NISI  MOTEL  ROAD  HOUSE  .. 

rL0455    PIRATES  INN  HOTEL  

FL07S7    SHERATON    DESIGN    CEN- 
TER HOTEL 
rL0435    THUNDERBIRO  MOTEL  


RT.  2  .... 
RT.  2  .._ 


SR325 


4300  OCEAN  BEACH  BLVD  ... 

3701  N.  ATLANTIC  AVE  

202  ROOSEVELT  AVE  „ 

5500  OCEAN  BEACH  BLVD  ... 
1465  S.  ATLANTIC  AVE  UNIT 

1600  N.  ATLANTIC  AVE 

181  N.  ATLANTIC  AVE  

686  S.  ATLANTIC  AVE .. 

4292  N.  ATLANTIC  AVE 

225  N.  ATLANTIC  AVE  

3185  N.  ATLANTIC  AVE  

3550  N.  ATLANTIC  AVE  

1111  PONCE  DE  LEON  „ 

1211  E.  PONCE  DE  LEON  


1200  ANASTAS1A  AVE 


730  S.  DIXIE  HWY  

2051  S.  LE  JEUNE  RD 

1350  S.  DIXIE  HWY  


162  ALCAZAR  AVE  . 
1430  S.  DIXIE  HWY 


50  ALHAMBRA  PLAZA  _.. 

79  MIRACLE  MILE  _. 

180  ARAGON  AVE  _ 

1721  PONCE  DE  LEON  BLVD 

5100  RIVIERA  DR  

4700  SW  8TH  ST  

3701  N.  UNIVERSITY  OR  


3100  N  UNIVERSITY  DR  .. 

SHELL  POINT  BEACH  . 

SPRING  CREEK „. 

8448  S.  HWY.  A1A  „. 

t004  N.  SUMMITT  ST 

3101  S.  FERDON 

4255  S.  FERDON 

3925  S.  FERCX)N  BLVD  „.. 

353  W.  US  HWY.  90  W  

4C50  FERDON  BLVD  


564  W.  HWY.  90 

HWY.  19  

N  US  19  

S.  HWY.  19 

AT  CROSS  C  .....'. 

4486  N.  SUNCXJAST  BLVD 

US  HWY.  19  

614  NW  US  HWY.  19  


N.  US  19  1  M „, 

409  N.  PIRATES  PT 


W.  SR  44  

PARADISE  BAY  RD  

4201  N.  SUNCOAST  BLVD 

310  S.  CITRUS  AVE  

505  S.  7TH  ST 

203  W.  CHURCH  ST 

517  N.  5TH  ST  

2102  N.  HWY.  301   


3410  N.  HWY.  301   . 
1913  US  HWV.  301 


1150  S.  FEDERAL  HWY  

180  E.  DANIA  BEACH  BLVD 
338  S.  FEDERAL  HWY  .. 
1290  S.  FEDERAL  HWY 
1870  GRIFFIN  RD  


25  SW  10TH  ST  

254  DANIA  BEACH  BLVO  . 
430  S.  FEDERAL  HWY  ...„ 
56  SE  2ND  AVE 

333  S.  FEDERAL  HWY  

205  N.  FEDERAL  HWY  ..„ 

825  E.  DANIA  BEACH  BLVO 

1005  S.  FEDERAL  HWY 

4  N.  FEDERAL  HWY  „.. 

1825  GRIFFIN  RO 


900  SW  2N0  AVE 


COCOA  BEACH  FL  32931-3592  . 

COCOA  BEACH  FL  32931-3499 

COCOA  BEACH  FL  32931-3972 

CXX;OA  BEA01  FL  32931-3733  „.... 

(X)COA  BEACH  FL  32931-2394 

(X»COA  BEACH  FL  32931-3229 

CXDCOA  BEACH  FL  32931-2905 

COCOA  BEACH  FL  32931-2540 

CCX:OA  BEACH  FL  32931-3512 

COCX)A  BEACH  FL  32931-4315 

CO(X)A  BEACH  FL  32931-3340 

CXXOA  BEACH  FL  32931-3498  . 

CORAL  GABLES  FL  33134-3392  .... 
(X)RAL  (SABLES  FL  33134-3316  .... 

CORAL  CiABLESFL  33134-6300  .... 

CXJRAL  (SABLES  FL  33146-2602  .... 
CORAL  (SABLES  FL  33134-4299  .... 

CORAL  (SABLES  FL  33146-  .: 

(X)RAL  GABLES  FL  33134-4501  .... 
CORAL  GABLES  FL  33146-3101   _.. 

CORAL  GABLES  FL  33134-4667  .... 
CORAL  GABLES  FL  33134-5403  .... 

CORAL  (SABLES  FL  33134-  

CORAL  GABLES  FL  33134-4483  .... 
(X)RAL  GABLES  FL  33146-2799  .... 
CORAL  GABLES  FL  33134-2547  .... 
CORAL  SPRINGS  FL  33065-1697  ... 

{X)RAL  SPRINGS  FL  3306S-5045  ... 
CRAWFOROVILLE  FL  32327-9802  . 
CRAWFORDVILLE  FL  32327-9802  . 

CRESCENT  BEACH  FL  32084-  

CRESCENT  CITY  FL  32012-1723  ... 

CRESTVIEW  FL  32536-9457  

CRESTVIEW  FL  32530-9468  

CRESTVIEW  FL  32536-  _ 

CRESTVIEW  FL  32536-2647  . 

CRESTVIEW  FL  32536-9466  

CRESTVIEW  FL  32536-5129  _. 

CROSS  CITY  FL  32628-9999 

CROSS  CITY  FL  32628-9999  

CROSS  CITY  FL  32628-9999  

CROSS  CREEK  FL  32640-  

CRYSTAL  RIVER  FL  32629- 

CRYSTAL  RIVER  FL  32620- 

CRYSTAL  RIVER  FL  32629-3952 

CRYSTAL  RIVER  FL  32620- 

CRYSTAL  RIVER  FL  32629- 

CRYSTAL  RIVER  FL  32629- 

CRYSTAL  RIVER  FL  32629-  ..„ 

CRYSTAL  RIVER  FL  32620- „.. 

CRYSTAL  RIVER  FL  32629-4013 

DADE  CITY  FL  33525-4902  

DADE  CITY  FL  33525-4132  

DADE  CITY  FL  33520-3502  „ 

DADE  CITY  FL  33525-2441 

DADE  CITY  FL  33520-6814 . 

DADE  CITY  FL  33525- 

DANIA  FL  33004-4343  

DANIA  FL  33004-3085  . „ 

DANIA  FL  33004-4102  

DANIA  FL  33004-4345 

DANIA  FL  33004-2214  

DANIA  FL  33004-4310  

DANIA  FL  33004- '^ 

DANIA  FL  33004-4106  . 

DANIA  FL  33004-3690 

DANIA  FL  33004-4101   . 

DANIA  FL  33004-2805 

DANIA  FL  33004-3019 

DANIA  FL  33004-4340  

DANIA  FL  33004-2894 

DANIA  FL  33004-2213 


61977 


)  - 

)  - 

)  - 

)  - 

>  r 
)  - 

)  - 

407)780-1739 

)  - 

>  - 
)  - 
»  - 
)  - 
)  - 


)      - 
)      - 


305)667-5611 

)  - 

)  - 

»  - 

)  - 

305)441-2600 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
(904)682-6111 

)  - 

)  - 

)  - 

»  - 

)  - 
1904)560-1500 

)  - 

)  - 

>  - 
I  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

>  - 
)  - 
)  - 

)  - 

)  - 

)  - 

)  - 

I  - 

)  - 

)  - 

)  - 

)  - 
305)920-3500 


DANIA  FL  33004-3962 


UMI 
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FL3436    BEST      WESTERN      NEAR 
BROWKBSa 

FU44»    BUDGET  INN .; „... 

a4107    COMFORT    INN    MAINQATE 

SOUTH. 
FL0038    DAYS  INN  SOUTH  OF  MAJIC 
KINGDOM. 

FL33e2    GUMMO  MOTEL  

FL3388    HOLIDAY  INN 

FL3403    HOWARD  XMNSONS 

MOTOR  LODGE. 

FL3434    MOTEL  6  1060 ....„ 

FL3443    RED  CARPET  INN  „. 

FL0688    ROLLING    HILLS    HOTEL   & 
CTYC. 

FL4237    ACAPULCO  INN „...„.„ 

FL3838    ALOHA  BEACH  MOTEL 

FL3W4    ALPINE  COURT  MOTEL .. 

FL3799    AMERICANO  BEACH  LODGE 

FL3849    ARUBAINN  

FL4238    BAHAMA  HOUSE 

FL3792    BAMBOO  BEACH  MOTEL  -... 

FL3783    BAY  VIEW  HOTEL  

FL37e4    BEACHCOMER  INN  

FL3767    BEACHSIDE  BUDGET  INN  .... 
FL3755    BEACON      BY     THE     SEA 
MOTEL 

FL38S2    BEAU  RIVAGE  MOTEL 

FL3928    BERMUDA  VILLA  MOTEL  . 

FL4009    BOARDWALK  MOTEL 

FL4243    BREAKERS  BEACH  MOTEL  . 

FL3773    BUCCANEER  MOTEL 

FL3854    BUDGET  INN  OF  DAYTONA 
BEACH. 

FL3883    CABANA  MOTEL ; 

FL3851    CAMELLIA  MOTEL 

FL3926    CANDLELK3HT  MOTEL  

FL3961    CARAVEL  MOTEL 

FL3800    CARDINAL  MOTEL  

FL3918    CATALINA  MOTEL 

FL39e9    COMFORT       INN       OCEAN 
FRONT. 

FL3886    CONCH  HOUSE  MOTEL  

FL4023    COOUINA  INN  

FL3906    COVE  MOTEL  

FL3932    DAY'S        INN        DAYTONA 

OCEAN  FRONT. 
FL3744    DAYS  INN-DAYTONA  BEACH 

6808. 
FL0012    DAYTONA    BEACH    HILTON 

RESORT. 
FL4015    DAYTONA      BEACH      MAR- 

RK3TT. 
FL3758    DAYTONA  BEACH  MOTEL  .... 
FL3818    DAYTONA  HIGHRIOGE 

MOTEL 
FL3848    DAYTONA  INN  BROADWAY  . 

FLSaM    DAYTONA  INN  MOTEL  „ 

FL3850    DAYTONA  SHORE  INN  

FL3759    DEL  AIRE  MOTEL  ..._ _. 

FL4005    DENURE  TOURS  NAUTILUS 

INN. 
FL3991     DESERT       INN       RESORT 
MOTEL 

FL3747    DESERT  ISLE  MOTEL  „;.. 

FL3965    ECONO  LODGE  2 . . 

FL3790    ECONO      LODGE      BEACH 

FRONT. 
FL3825    EL       MOROCCO       BEACH 
MOTEL 

FL3940    EL  RANCHO  MOTEL  

FL3794    ESQUIRE  BEACH  MOTEL  .._. 

FL3917    FIESTA  MOTEL . 

FL3876    FLAMfNGO  MOTEL  .. 

FLsaea  Florida  palms  resort 

HOTEL 

FL3976    GOLDEN  EAGLE  MOTEL  

FL3998    HAMPTON  INN  _ 

FL3757    HAPPY  HOLIDAY  MOTEL  „..• 

FL3920    HAWAII  MOTEL 

FL3840    HEART        OF        DAYTONA 

MOTEL 
FL374e    HOLIDAY  INN  AIRPORT  ........ 

FL4072    HOLIDAY  INN  BOARDWALK 

OCEANFRONT. 


r  .  M  4  US  HWY.  27  , 

900  N.  US  HWY.  27  . 
10  US  27  N 


i  125  FRONTAGE  RD 


h 


5  25  N.  US  HWY.  27  A  1-4 


5  120  N.  HWY.  27  

H   US  HWY.  27  

3|01  W.  ROLLING  HILLS  CIR 

2*05  S.  ATLANTIC  AVE  

I  31  S.  ATLANTIC  AVE  

8  S.  ATLANTA  AVE  ........... 

i:  60  N.  ATLANTIC  AVE  ......™ 

II  54  N.  ATLANTIC  AVE  

2(  01  S.  ATLANTIC  AVE  .„.. 

K  19  S.  ATLANTIC  AVE  

1i  4  ORANGE  AVE 

2(  00  N.  ATLANTIC  AVE 

i:  17  N.  ATLANTIC  AVE  ...... 

1|03  S.  ATLANTIC  AVE  


ifel  S.  ATLANTIC  AVE  ... 

S.  ATLANTIC  AVE  

-^  N.  ATLANTIC  AVE  „... 

21  S.  OCEAN  AVE  

2i  J1  N.  ATLANTIC  AVE  ... 
64)  S.  RIOGEWOOD  AVE 


21 
73 
80 
74 
15 


42 
v9j 
19  5 
S3( 


1 
40( 


DAVENPORT  FL  33837-9716 


DAVENPORT  FL  33837-  ........ 

DAVENPORT  FL  34745-0850 


US  27  .... 
27  &  1-4. 


81  J  N.  ATLANTIC  AVE  

1(  55  N.  ATLANTIC  AVE  

U  )5  S.  RIOGEWOOD  AVE 

9*  )  N.  ATLANTIC  AVE  

7!  J  N.  ATUNTIC  AVE  

14  »  N.  ATLANTIC  AVE  ..... 
31P5S.  ATLANTIC  AVE  


2«  )1  N.  ATLANTIC  AVE 

54  I  S.  PALMETTO 

13  «  N.  ATLANTIC  AVE 
8(11  N.  ATLANTIC  AVE  .. 


2S  10  VOLUSIA  AVE 


26  17  S.  ATLANTIC  AVE 
10  I N.  ATLANTIC  AVE  .. 


20 '1 
37  0 


S.  ATLANTIC  AVE 
I  US  HWY.  92  „ , 


S.  ATLANTIC  AVE  ., 
N.  ATLANTIC  AVE  ., 
N.  ATLANTIC  AVE  ., 
N.  ATLANTIC  AVE  - 
5  S.  ATLANTIC  AVE 


90   N.  ATLANTIC  AVE 

13  S.  OCEAN  AVE  ..... 
221  0  VOLUSIA  AVE  ..... 
30   S.  ATLANTK:  AVE 

81    S.  ATLANTIC  AVE 


14^0  S.  RIOGEWOOD  AVE 

N.  ATLANTIC  AVE  . 

N.  ATLANTIC 

N.  ATLANTIC  AVE 

N.  ATLANTIC  AVE 


24(  D  VOLUSIA  AVE  ._.: 

171  5  VOLUSIA  AVE  ............ 

161  7  N.  ATLANTA  AVE  .„.. 

13(  I  S.  RIOGEWOOD  AVE 

12^  S.  RIOGEWOOD  AVE 


7J» 


VOLUSIA  AVE 

N.  ATLANTIC  AVE 


DAVENPORT  FL  33837- 


DAVENPORT  FL  33837- 

DAVENPORT  FL  33837- .. 

DAVENPORT  FL  33837-9717 

DAVENPORT  FL  33837- 

DAVENPORT  FL  33837- 

DAVIE  FL  33328-1999 


DAYTONA 
DAYTONA 
DAYTONA 
DAYTONA 
DAYTONA 
DAYTONA 
DAYTONA 
DAYTONA 
DAYTONA 
DAYTONA 
DAYTONA 

DAYTONA 
DAYTONA 
DAYTONA 
DAYTONA 
DAYTONA 
DAYTONA 

DAYTONA 
DAYTONA 
DAYTONA 
DAYTONA 
DAYTONA 
DAYTONA 
DAYTONA 


BEACH  FL 
BEACH  FL 
BEACH  FL 
BEACH  FL 
BEACH  FL 
BEACH  FL 
BEACH  FL 
BEACH  FL 
BEACH  FL 
BEACH  FL 
BEACH  FL 

BEACH  FL 
BEACH  FL 
BEACH  FL 
BEACH  FL 
BEACH  FL 
BEACH  FL 


32118-  

32118-4805 
32018-4508 
32018-3692 
32018-3631 

32118-  

32118-4903 
32014-^1395 
32018-3399 
32018-3406 
32018-5086 

32018-4903 
32018-4507 
32018-3902 

32118-  

32018-3300 
32014-4954 


BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 


FL  32018-3798 
FL  321 18-3626 
FL  32014-«188 
FL  32018-3718 
FL  32018-3872 
FL  32018-3500 
FL  32018-6288 


DAYTONA  BEACH  FL  32018-3303 

DAYTONA  BEACH  FL  32114-  

DAYTONA  BEACH  FL  32018-3680 
DAYTONA  BEACH  FL  32018-3799 

DAYTONA  BEACH  FL  32124- 


OAYTONA  BEACH  FL  321 1»-  

DAYTONA  BEACH  FL  32018-  ; 

DAYTONA  BEACH  FL  32018-  ... 
DAYTONA  BEACH  FL  32124-9801 

DAYTONA  BEACH  FL  321 18-  

DAYTONA  BEACH  FL  32018-3871 
DAYTONA  BEACH  FL  32018-3701 
DAYTONA  BEACH  FL  321 18-3873 
DAYTONA  BEACH  FL  321 18-  . 

DAYTONA  BEACH  FL  321 18-  


DAYTONA  BEACH  FL  321 18-4397 
DAYTONA  BEACH  FL  32014-1 124 
DAYTONA  BEACH  FL  32018-4500 

DAYTONA  BEACH  FL  32018-4792 

DAYTONA  BEACH  FL  32014-6167 
DAYTONA  BEACH  FL  3201fr-3987 
DAYTONA  BEACH  FL  32018-3717 
DAYTONA  BEACH  FL  321 18-3301 
DAYTONA  BEACH  FL  32018-3796 


DAYTONA 
DAYTONA 
DAYTONA 
DAYTONA 
DAYTONA 

DAYTONA 
DAYTONA 


BEACH 
BEACH 


FL  32014-1198 
FL  32014-1303 
FL  32018-3404 
FL  32014-6129 
FL  32014-7215 

FL  32014-1399 
FL  321 18-3866 


(      )      - 

(  )  - 
(813)424-2811 

(813)424-2596 

(  )  - 
(  )  - 
(813)424-2121 

(  )  - 
(  )  - 
(      )      - 


(904)761-2210 

) 

- 

) 

- 

) 

- 

) 

- 

(904)248-2001 

- 

- 

— 

- 

- 

.. 

- 

- 

(904)252-0863 

— 

- 

_ 

- 

- 

- 

— 

- 

(904)767-«S33 

(  )  - 
<  )  - 
(  )  - 
I    )   - 

(    )  - 

(^)767-7350 

(  )  - 

(  )  - 

<  )  - 

i  I  : 

(  )  -     . 

<:  \  - 

(  J  - 

(  )  - 

(  )  - 

(  )  - 

(  )  - 

(  >  - 

(  )  -  ' 

(  )  - 

(  )  - 

(  )  - 

r  )  - 

(  )  - 

(  )  - 

i :i  : 

(  )  - 

(804)256-0251 
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FL381 1     HOUDAY  INN  OCEANSIOE  .„ 

FL3741     HOUDAYS  SANDS  MOTEL  ... 

FL3945    HORIZON  MOTEL  

FL3808    HOWARD  JOHNSON  HOTEL 

FL3782    HOWARD  JOHNSON'S 

OCEANFRONT. 

FL0020    INDIGO  LAKES  GOLF  a  TEN- 
NIS RESORT. 

FL3983    INTERNATIONAL  HOSTEL  .... 

INTERNATIONAL  INN  

ISLANDER  MOTEL _ 

LA  PLAYA  INN 

LA  QUINTA  INN  »4904 

UWANNA  MOTEL 

LIDO  BEACH  MOTEL „ 

LINCOLN  MOTEL  

LOOl  MOTEL  

LOU  RAY  MOTEL 

MARINER        APARTMENTS- 
MOTEL. 

FL3958    MAYAN  INN  „. 

MONTE  CARLO  MOTEI 

NEW  FRONTIER  MOTEL 

NOMAD  MOTEL  

OCEAN  HOLIDAY  MOTEL 

OCEAN  INN  

OCEAN  QUEST  INN   „. 

OCEAN  VILLA  VOTEL _... 

ORTONA  MOTEL  „. 

PALMETTO  HOTEL 

PARKAAY  MOTEI . 

PETER  PAN  MOTEL  

PLAYTONA  MOTEL 

PLEASURE  ISLE  MOTEL  ..._. 

PROSPECT  INN  HOTEL 

QUALITY      INN      ON      THE 
BEACH 

FL3388    RAINTREE  MOTEL  

RAMAOA  LIMITED  

aAMAOA  RESORT _. 

REEF  HOTEL 

RiO  BEACH  MOTEL 

Rip  VAN  WINKLE  MOTEL  

robin  hood  motel  

rodeway  inn  

royal  arms  motel  „ 

royal  beach  motei •.-. 

safari  beach  motel  „. 

sahara  motel : 

sailmaker's  inn  

saint  regis  hotel  

san  marina  motel  

san  souci  motel ..„.. 

Sandman  motei : 

saxony  votel  ....„_„. 

scottish  inn  „-..„..._..._.. 

SEA  DIP  MOTEL  .__ ^„. 

SEABREEZE  MOTEL  .......„..: 

SEAGATE  MOTEI ,.... 

SEASHORE  MOTEL      .:. 

SEAVIEW  MANOR  MOTEL  .... 

SHAMROCK  MOTEI .„ 

S-OWBOAT  INN  .^...^^^ 

31  Sl  MOTEL  ;. „..„ 

S^OE  O  SEA  VOTEL 

SicRRA  BEACH  HOTEL 

SlEfiRA  MOTEL ., 

SKYWAY  MOTEL  „.. ^i.:....„. 

SPEEDWAY  iNN  ....„„.„;..-.„ 

SPLASH  MOTEL  ...... .. 

SUN  8  SURF  MOTEL  

SUN  MOTEL ;.... 

SUN  PLAZA  MOTEL  ..„ _ 

SUNRISE  INN ....„ 

SUNSHINE  BEACH  MOTEL  .. 

SUHFViEW  MOTEL 

THUN0ER8IRO  BEACH 

MOTEL. 

FL3885    TRAVELLERS  INN  „. 

TROPIC  AIRE  MOTEL  .... 

TROrtlCAL  WINDS  HOTEL  .... 
VOYAGER  RESORT  MOTEL  . 

WHITE  LADY  MOTEL   ....: 

WHIXE  SANDS  MOTEL  ........ 

WHITEHALL  INN  , 


FL3753 
FL3865 
FL3979 
FL4ia5 
FL3921 
FL3860 
FL3743 
FL3857 
FU95I 
FL3930 


FL3856 
FL3752 
FL3843 
FL3798 
FL4020 
FL4022 
FL3874 
FL3847 
FL3745 
FL3897 
FL3e41 
FL33S4 
FL3855 
FL37i3 
FL3962 


FL4021 

FL3867 

FL3862 

FL3830 

FL3369 

FL3973 

FL3845 

FL3902 

FL3796 

FL3739 

FL3776 

FL4010 

FL3778 

FL3936 

FL33S8 

FL3950 

FL3870 

FL3952 

FL3337 

FL3819 

FL3S31 

FL3r56 

FL3399 

FL3a39 

FL402S 

FL3791 

FL337a 

FL3784 

FL3915 

FL3812 

FL3737 

FL4a24 

FL3906 

FL3844 

FL3939 

FL3795 

FL3937 

FL3890 

FL3762 


FL3943 
FL401I 
FL3793 
FL3831 
FL3817 
FL3975. 


••--.::...-..... 

1.. ..>..»■»»«  t«j 

■■■.«^ay;U^». 

^ 

905  S.  ATLANTIC  AVE  .. 
200  N.  ATLANTIC  AVE  .. 
1405  S.  ATLANTIC  AVE 
600  N.  ATLANTIC  AVE  .. 
2560  N.  ATLANTIC  AVE 

2620  VOLUSIA  AVE 


140  S.  ATLANTIC  AVE  .. 
313  S.  ATLANTK:  AVE  .. 
1233N.  ATLANTIC  AVE 
2500  N  ATLANi  IC  AVE 

2725  VOLUSIA  AVE 

23^  N.  ATLANTK:  AVE 
1217  S.  ATLANTA  AVE 
1503  S.ATLANTIC  AVE 
808  S.  ATLANTIC  AVE  „ 
400  S.ATLAN1  CAVE  .. 
1065  N.ATLANTK:  AVE 

103  S.  OCEAN  AVE  


825  S.  ATLANTIC  AVE  ....™^, 

1415  S.ATLANTIC  AVE  

3101  S.  ATLANTIC  AVE  

1800  S.  ATLANTIC  AVE  

101  S.  OCEAN  AVE  

1425  S.ATLANTIC  AVE  

828  N.  ATLANTIC  AVE  

2401  N.  ATLANTIC  AVE 

336  S.  PALMETTO  AVE  

1369  S.  RIOGEWOOD  AVE  .. 

1227  N.  ATLANTIC  AVE  

1701  N.  ATLANTIC  AVE 

1412  S.  ATLANTIC  AVE  

209  S  RIOGEWOOD  AVE  __ 
1615  S.  ATLANTIC  AVE 

530  S.  RIOGEWOOD  AVE  .... 

1000  N.  ATLANTIC  AVE  

2700  N.  ATLANTIC  AVE 

935  S.  ATLANTIC  AVE  ...._.. 

843  S.  ATLANTIC  AVE  .. 

1025  N.  ATLANTIC  AVE- ...._. 
1150  N.  ATLANTIC  AVE  ....._ 

1299  S.  ATLANTIC  AVE  

801  S.  ATLANTIC  AVE   „.. 

1601  S.  ATLANTIC  AVE 

357  S.  ATLANTIC  AVE  

1215  N.  ATLANTIC  AVE 

700  OAKRIDGE  8LV0 '. 

509  SEABREEZE  BLVO 

1001  N.  ATLANTIC  AVE  

1020  S.  RIOGEWOOD  AVE  .. 
1327  S.  RiDGEWOOO  AVE  .. 

35  S.  OCEAN  AVE  

1515  S.  R:0GEW0OD  AVE  .. 

1233  3.  ATLANTIC  AVE  

1108  N.  ATLANTIC  AVE .. 

39  S.  OCEAN  AVE  „ 

320  N  AT|j»NTlC  AVE  

153  S.  OCEAN  AVE  

414N.  ATLANTIC  AVE  .■._„ 

1220  N.  ATLANTIC  AVE  

141  S.  ATLANTIC  AVE  

1^1  N.  ATLANTIC  AVE  ._.. 

1809  S  ATLANTIC  AVE  , 

1319  S.ATLANTIC  AVE  

906  S.  ATLANTIC  AVE 

2992  VOLUSIA  AVE  ™ 

1 100  N.  ATLANTIC  AVE  -^ 
726  N.  ATLANTIC  AVE  ...._. 

1212  S.ATLANTIC  AVE  

101 1  S.  RIOGEWOOD  AVE 

1015  S;  ATLANTIC  AVE  

45  S.  OCEAN  AVE  ^ 

401  S.  ATLANTIC  AVE  

500  N.  ATLANTIC  AVE  ._.... 


735  N.  ATLANTIC  AVE 

1000  S.  ATLANTIC  AVE 

1398  N.ATLANTIC  AVE  ..._ 
2424  N.  ATLANTIC  AVE  ..... 
1234  S.  RIOGEWOOD  AVE 
1 122  N.  ATLANTIC  AVE  .._ 
340  N.  ATLANTIC  AVE  ,..._. 


•■-•—-»■ 

iii..4. 


DAYTONA  BEACH  FL  32018-4795 

DAYTONA  BEACH  FL  321 18-  

DAYTONA  BEACH  FL  32118-  

DAYTONA  BEACH  FL  321 18-  

DAYTONA  BEACH  FL  32018-3297 

DAYTONA  BEACH  FL  32114-  

DAYTONA  BEACH  FL  32018-4376 
DAYTONA  BEACH  FL  32018-4585 
DAYTONA  BEACH  FL  32018-4894 
DAYTONA  BEACH  FL  321 18-32981 

DAYTONA  BEACH  FL  321 14-  

DAYTONA  BEACH  FL  32118-4101 
DAYTONA  BEACH  FL  32018-4893 
DAYTONA  BEACH  FL  32018-4901 
DAYTONA  BEACH  FL  32018-4761 
DAYTONA  BEACH  FL  32018-4595 
DAYTONA  BEACH  FL  32018-3626 

DAYTONA  BEACH  FL  32118-  

DAYTONA  BEACH  FL  32118-  

DAYTONA  BEACH  FL  32018-4897 
OAYTONA  BEACH  FL  32018-6284 
DAYTONA  BEACH  FL  32018-5004 

DAYTONA  BEACH  FL  32118-  

DAYTONA  BEACH  FL  321 18-  

DAYTONA  BEACH  FL  32018-6600 
OAYTONA  BEACH  FL  32018-3201 
DAYTONA  BEACH  FL  32014-4996 
DAYTONA  BEACH  FL  32014-6129 
DAYTONA  BEACH  FL  32018-3630 
OAYTONA  BEACH  FL  321 18-3406 
OAYTONA  BEACH  a  32018-4806 
DAYTONA  BEACH  FL  32014-4383 
OAYTONA  BEACH  FL  32018-4998 

OAYTONA  BEACH  FL  32014-4930 

DAYTONA  BEACH  FL  32118-  

DAYTONA  BEACH  FL  321 18-  

OAYTONA  BEACH  FL  32018-4762 
OAYTONA  BEACH  FL  32018-4794 
DAYTONA  BEACH  FL  32018-3526 
OAYTONA  BEACH  FL  32018-3677 

OAYTONA  BEACH  FL  321 18-  

DAYTONA  BEACH  FL  32018-4791 
DAYTONA  BEACH  FL  32018-4997 
DAYTONA  BEACH  FL  32018-4587 
DAYTONA  BEACH  FL  32018-3630 
DAYTONA  BEACH  FL  321 18-3936 
OAYTONA  BEACH  FL  32018-3918 
DAYTONA  BEACH  FL  32018-3626 
OAYTONA  BEACH  FL  32014-6108 
DAYTONA  BEACH  FL  32014-6129 
DAYTONA  BEACH  FL  32018-4392 

DAYTONA  BEACH  FL  32114-  

DAYTONA  BEACH  FL  321 18-  

OAYTONA  BEACH  FL  32018-3673 
OAYTONA  BEACH  FL  32018-4363 
OAYTONA  BEACH  FL  32018-3902 
DAYTONA  BEACH  FL  321 18-4396 
OAYTONA  BEACH  FL  32018-3985 
OAYTONA  BEACH  FL  321 18-3631 
OAYTONA  BEACH  FL  32018-4301 
DAYTONA  BEACH  FL  32018-3501 

OAYTONA  BEACH  FL  32118-  

DAYTONA  BEACH  FL  321 18-  

OAYTONA  BEACH  FL  32018-4763 
DAYTONA  BEACH  FL  32124-1003 

OAYTONA  BEACH  FL  321 18-  

DAYTONA  BEACH  FL  32018-3896 
OAYTONA  BEACH  FL  32018-4802 
OAYTONA  BEACH  FL  32014-6107 

OAYTONA  BEACH  FL  321 18-  

OAYTONA  BEACH  FL  32018-4391 
DAYTONA  BEACH  FL  32018-4588 
DAYTONA  BEACH  FL  32018-3965 

DAYTONA  BEACH  FL  32018-3804 
DAYTONA  BEACH  FL  32018-4765 
OAYTONA  BEACH  FL  32018-3633 
DAYTONA  BEACH  FL  321 18-3299 

DAYTONA  BEACH  FL  321 14-   

DAYTONA  BEACH  FL  32018-367e 
OAYTONA  BEACH  FL  32018-3896 
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FL3868    ACAPULCOINN 
FL3958    AUOOIN  INN  ..„ 


FL3863  ATLANTIC  WAVES  MOTEL  „. 

FL4007  BEACH  HAVEN  INN 

FL3834  BEACH  HOUSE  MOTEL 

FL39e7  BEACH  HUT  MOTEL 

FL3999  BEACHSIDE  MOTEL .._. 

FL3871    BEST    WESTERN    AKt    TIKI 

INN. 
FL3797    BLUE  MIST  MOTEL 

FU3771  CAIRO  MOTEL  

FL3802  CAROL  INN  ..„ 

FL3963  CARTERS  MOTEL  _...„. 

FL3760  CASBAH  MOTEL 

FL3997  COLONIAL  PALMS  MOTEL 

FL3807  DAY  STAR  MOTEL  ._ 

FL3960  DAYS  INN 


FL3972    DAYS     INN     OCEANFRONT 

SOUTH 
FL392S    DAYTONA  SANOS  MOTEL  „.. 

FL3738    DREAM  INN 

FL3W9    EL  CARIBE  MOTEL 

FL3835    FAMOUS  SHORES  MOTEL  ... 

FL4006    FLAMINGO  INN 

FL3«8    GRAND  PRIX  MOTEL 

FL3772    HAWAIIAN  INN ,„ 

FL3829    HITCHING  POST  MOTEL  „... 

FL4027    JASMIN  MOTEL 

FL3777    LYNN  SCOTT  LEE  MOTEL  „.. 

FL3780    MAGIC  CARPET  MOTEL  _..... 

FL3869    MAYFAIR  MOTEL 

FL3823    MERMAID  BEACH  MOTEL  ™ 

FL378t    MONTEREY  MOTEL 

FL3824    OASIS  BEACH  MOTEL 

FL3863    OCEAN  COURT  MOTEL 

FL3934    OLD  SALTTS  INN 

FL4008    PALM  PLAZA  MOTEL  _... 

FL3861     PEACOCK  MOTEL 

FL3907    PIER  SIDE  INN 

FL376B    PIRATES  COVE  MOTEL  ..-- _ 

FL3750    POLYNESIAN  MOTEL  ...„ 

FL3946    PONCE  OE  LEON  MOTEL  „... 

FL3988    RAMADA  SURFSIDE  WN  

FL3981     ROYAL     HOUDAY     BEACH 
MOTEL. 


!S05  S.  ATLANTIC  AVE 
!323  S.  ATLANTIC  AVE 
1925  S.  ATLANTIC  AVE 
!1 15  S.  ATLANTIC  AVE 
1221  S.  ATLANTIC  AVE 
1247  S.  ATLANTIC  AVE 
009  S.  ATLANTIC  AVE 
225  S.  ATLANTIC  AVE  . 
064  S.  ATLANTIC  AVE  . 
236  S.  ATLANTIC  AVE  . 
903  S.  ATLANTIC  AVE  . 
633  S.  ATLANTIC  AVE  . 
417  S.  ATLANTIC  AVE  . 
:  B01  S.  ATLANTIC  AVE  . 
IIS.  ATLANTIC  AVE  . 
1  909  S.  ATLANTIC  AVE  . 
i  209  S.  ATLANTIC  AVE  .. 
J  523  S.  ATLANTIC  AVE  ., 
;  J17  S.  ATLANTIC  AVE  _ 
i  125  S.  ATLANTIC  AVE  - 
5  T36  S.  ATLANTIC  AVE  _ 
i  m  S.  ATLANTIC  AVE  .. 
i  )15  S.  ATLANTIC  AVE  „ 
J  »tS.  ATLANTIC  AVE  .. 
3  >22  S.  ATLANTIC  AVE  „ 
3  121  S.  ATLANTIC  AVE  .. 
3  W  S.  ATLANTIC  AVE  .. 
2  01  S.  ATLANTIC  AVE  _. 

2  32  S.  ATLANTIC  AVE  „ 

3  37  S.  ATLANTIC  AVE  ... 

2  03  S.  ATLANTIC  AVE  „. 

3  69  S.  ATLANTIC  AVE  ... 
2  15  S.ATLANTIC  AVE  ... 
II  21  S.  ATLANTIC  AVE  ... 
a  01  S.  ATLANTIC  AVE  - 

3;  20  S.  ATLANTIC 

3;  03  S.  ATLANTIC  AVE  ... 
3i  01  S.  ATLANTIC  AVE  _., 
a  J5  S.  ATLANTIC  AVE  .... 
3^  25  S.  ATLANTIC  AVE  _„ 
31  S  S.  ATLANTIC  AVE  ._. 
37  17  S.  ATLANTIC  AVE  __ 


DAYTONA      BEACH 

32018-6500. 
DAYTONA     BEACH 

32018-6350. 
DAYTONA     BEACH 

32018-5090. 
DAYTONA     BEACH 

32018-5009. 
DAYTONA      BEACH 

321 18-. 
DAYTONA      BEACH 

32018-6278. 
DAYTONA     BEACH 

32018-6308. 
DAYTONA      BEACH 

32018-5319. 
DAYTONA      BEACH 

32118-6102. 
DAYTONA      BEACH 

32118-6298. 
DAYTONA      BEACH 

32018-5005. 
DAYTONA      BEACH 

32019-4601. 
DAYTONA     BEACH 

32018-6310. 
DAYTONA     BEACH 

321 27-. 
DAYTONA      BEACH 

32127-. 
DAYTONA      BEACH 

32018-5005. 
DAYTONA     BEACH 

32018-6294. 
DAYTONA      BEACH 

32118-5502. 
DAYTONA     BEACH 

32018-6225. 
DAYTONA     BEACH 

32018-601& 
DAYTONA     BEACH 

321 27-. 
DAYTONA     BEACH 

32018-6007. 
DAYTONA      BEACH 

32118-5007. 
DAYTONA      BEACH 

32018-6349. 
DAYTONA      BEACH 

32019-4602. 
DAYTONA      BEACH 

321 27-. 
DAYTONA     BEACH 

32127-. 
DAYTONA      BEACH 

32118-5605. 
DAYTONA  .  BEACH 

32118-5342. 
DAYTONA      BEACH 

32118-6308. 
DAYTONA      BEACH 

32018-5423. 
DAYTONA     BEACH 

321 18-. 
DAYTONA     BEACH 

321 18-. 
DAYTONA      BEACH 

32018-5005. 
DAYTONA      BEACH 

32118-6308. 
DAYTONA      BEACH 

32019-5202. 
DAYTONA     BEACH 

32127-6700. 
DAYTONA      BEACH 

32127-4640. 
DAYTONA      BEACH 

32019-4601. 
DAYTONA     BEACH 

32018-6397. 
DAYTONA      BEACH 

32018-6287. 
DAYTONA     BEACH 
32127-6247. 


SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHOreS     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHOf^S     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 
SHORES     FL 


(904; 


(904; 


l252-963t 


767-2551 
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FL3S82  SAGE  &  SAND  MOTEL  

FL3804  SAND  CASTLE  MOTEL 

FL33'«i  SEA  ESTA  MOTEL  

FL3986  SEA  OATS  BEACH  MOTEL  .. 

FL3816  SEA  SPRAY  MOTEL  1  

FL3856  SEA  SPRAY  MOTEL  2    

FL3S77  SEAGARDENINN  

FL3765  SEASCAPE  MOTEL  

FL3910  SEASIDE  HOUDAY  MOTEL  .. 

FL3941  SHORE  WINDS  MOTEL  ^ 

FL3944  SHORELINE  MOTEL  

FL3985  SILVER  SANDS  INN   

FL3775  SOUTH  SHORE  MOTEL  

FL3875  SOUTHERN  SANDS  MOTEL  . 

FL3736  SUN  TAN  MOTEL 

FL3842  SUNNY  SHORES  MOTEL  ..... 

FL3970  TREASURE  ISLAND  INN  

FL3788  DEBARY  MOTEL 

FL3789  HAPPY  ACRES  MOTEL  

FL0ei7  BEACH  HAVEN  MOTEL  

FL0724  CARRIAGE  HOUSE  RESORT 
MOTEL. 

FL0821  COMFORT  SUITES 

FL0426'  DAY'S  INN  _ 

FL0748  DAYS  INN  „. 

FL0514  DEERFIELD  BEACH  INN  

FL0699  DEERFIELD  BEACH  MOTEL  . 

FL0800  DEERFIELD  BEACH  RESORT 

FL0571  GOLDEN  SANDS  MOTEL 

FL0777  HILTON  HOTEL  DRFLD  BCH/ 
BOCA. 

FL0428  HOWARD  JOHNSON  MOTOR 
LODGE. 

FL0782  LA  QUINTA  MOTOR  INN  658 

FL0447  OCEAN  PEARL  MOTEL  

FL0479  OCEAN  VILU  RESORT 
MOTEL. 

FL071 1  PANTHER  MOTEL  

'^L0822  QUALITY  SUITES ...... 

FL0725  RAMADA  INN  _ 

PL0500  ROYAL  PALMS  MOTEL  

PL0709  SANDMAN  MOTEL 

t^LOSgi  SEA  FAIR  MOTEL  

FL0545  SHORE  ROAD  INN  

FL0788  WELLESLEY  INN  1 

FL4038  ADAMS  MOTEL 

FL4040  BEST  WESTERN 

FL4044  COMFORT  INN 

FL4039  DEFUNIAK  MOTEL  

FL4035  DREAMLAND  MOTEL  

FL4046  ECONO  LODGE  

FL4041  SUNDOWN  INN  ..„ „...,.... 

FL3935  BLESSING  MOTEL „ 

FL3903  BOULEVARD  MOTEL  

FL3761  CHIMNEY  CORNER  MOTEL  . 

FL4016  DELAND  COUNTRY  INN  

FL4004  DELAND  HOTEL  

FL3822  DELAND  MOTEL  

FL4083  HOLIDAY  INN  &  CONVEN- 
TION CENTER  DELAND. 

FL3801  ORANGE  TREE  INN  

FL3984  QUALITY  INN  „ 

FL3982  TANGERINE  INN  

FL3785  UNIVERSITY  INN  MOTEL 

FL2837  BUDGET  INN  OF  DELRAY 
BEACH. 

FL2922  CARLSON'S  MOTEL  

FL2807  COLONY  HOTEL 


3059  S.  ATLANTIC  AVE 
3619  S.  ATLANTIC  AVE 
3315  S.  ATLANTIC  AVE 
2539  S.  ATLANTIC  AVE 
2515  S.  ATLANTIC  AVE 
2519  S.  ATLANTIC  AVE 
3161  S.  ATUNTICAVE 
3321  S.  ATLANTIC  AVE 
2605  S.  ATUVNTIC  AVE 
2240  S.  ATLANTIC  AVE 
2435  S.  ATLANTIC  AVE 
21 19  S.ATLANTIC  AVE 
3225  S.  ATLANTIC  AVE 
2500  S.  ATLANTIC  AVE 
3167  S.  ATLANTIC  AVE 
2037  S.  ATLANTIC  AVE 
2025  S.  ATLANTIC  AVE 


COLUMBORD&17-9 

US  17  a  92  

381  SE  20TH  AVE  ........ 

250  SE  20TH  AVE 


1040  E.  NEWPORT  CTR  DR 

50SE20THAVE .^ 

1250  W.  HILLSBORO'BLVD  .. 

601  NE21STAVE 

641  SE  20TH  AVE  _.. 

950  SE  20TH  AVE 

512  SE  20TH  AVE 

100  FAIRWAY  OR  


2096  NE  2ND  ST 


349  W.  HILLSBORO  BLVD 

817SE20TH  AVE 

317SE20THAVE 


715  SE  20TH  AVE  

1050  E.  NEWPORT  CTR.  DR ;,.. 

1401  S  FEDERAL  HWY  ..„ 

10  Nf  ?OTH  AVE  ... ;.._.... „. 

40  SF  U^TH  AVE  „.;_...-.:'., 

601  SE  2CTH  AVE :..\ 

460  SE  20TH  AVE  .....^....„ „ 

100  SW  12TH  AVE  .". ; 

W.  HWY.  90 

1-10  8  HWY.  331 

1326  S  FR^EPORT  RD    

W.  HWY.  90 

W.  US  HWY.  90  -.-.........;_„„ 

1325  S.  FREEPORT  .... 

S.  HWY.  331  , : . _... 

3460  N.  US  17  : 

1349  N.  WOODLAND  BLVD 

1727  S.  WOODLAND  „ 

228  W.  HOWRY  

350  INTERNATIONAL  SPEEDWAY  .... 

1340  N.  WOODLAND  BLVD  

350  E.  INTERNATIONAL  SPEEDWAY 


1010  N.  WOODLAND  BLVD 

1-4  &  STATE  RD  44  

HWY.  17  

644  N.  WOODLAND  BLVD  .. 
2500  N.  FEDERAL  HSfff  


1600  N.  FEDERAL  HWY 
525  E.  ATLANTIC  AVE  .. 


DAYTONA      BEACH 

32018-6199. 
DAYTONA      BEACH 

321 27-. 
DAYTONA      BEACH 

320^8-6308. 
DAYTONA      BEACH 

32018-5502. 
DAYTONjA      BEACH 

32118-5502. 
DAYTONA      BEACH 

32118-5502. 
DAYTONA      BEACH 

3201 8-6223. 
DAYTONA      BEACH 

32018-6308 
DAYTONA      BEACH 

321 18-. 
DAYTONA      BEACH 

321 18-. 
DAYTONA      BEACH 

32118-5426. 
DAYTONA      BEACH 

32018^5009. 
DAYTONA      BEACH 

32118-6256. 
DAYTONA      BEACH 

32018-5503. 
DAYTONA      BEACH 

32018-6291. 
DAYTONA      BEACH 

32018-5007. 
DAYTONA      BEACH 

32018-5007. 

DEBARY  FL  32713- 

DEBARY  FL  32713- 

DEERFIELD  BEACH  FL 
DEERFIELD  BEACH  FL 


SHORES  FL 

SHORES  FL 

SHORES  FL 

SHORES  FL 

SHORES  FL 

SHORES  FL 

■SHORES  FL 

SHORES  FL 

SHORES  FL 

SHORES  FL 

SHORES  FL 

SHORES  FL 

SHORES  FL 

SHORES  FL 

SHORES  FL 

SHORES  FL 

SHORES  FL 


33441-6002  ... 
33441-6091  ... 


DEERFIELD 
DEERFIELD 
DEERFIELD 
DEERFIELD 
DEERFIELD 
DEERFIELD 
DEERFIELD 
DEERFIELD 


BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 


FL  33442-7723 
FL  33441-4587. 
FL  33442-1789 
FL  33441-3815. 
FL  33441-6099  . 
FL  33441-5134  . 
FL  33441-6081  . 
FL  33441-1894  . 


DEERFIELD  BEACH  FL  33441-3895 

DEERFIELD  BEACH  FL  33441-1801 
DEERFIELD  BEACH  FL  33441-6009 
DEERFIELD  BEACH  FL  33441-6090 

DEERFIELD  BEACH  FL  33441-6098  , 
DEERFIELD  BEACH  FL  33442-7723  , 
DEERFIELD  BEACH  FL  33441-7290  , 
DEERFIELD  BEACH  FL  33441-4591  . 
DEERFIELD  BEACH  FL  33441-6199  . 
DEERFIELD  BEACH  FL  33441-6088  . 
DEERFIELD  BEACH  FL  33441-^5083  , 
DEERFIELD  BEACH  FL  33442-3198  . 

DEFUNIAK  SPRINGS  FL  32433- 

DEFUNIAK  SPRINGS  FL  32433- 

DEFUNIAK  SPRINGS  FL  32433-    ..„. 

DEFUNIAK  SPRINGS  FL  32433-  

DEFUNIAK  SPRINGS  FL  32433- 

DEFUNIAK  SPRINGS  FL  32433- 

DEFUNIAK  SPRINGS  FL  32433- 

DELAND  FL  32720- 

DELAND  FL  32720-2294  ._.. 

DELAND  FL  32720-7906 

DELAND  FL  32720- 

DE>ND  FL  32724- ,... 

DELAND  FL  32720-2242 

DELAND  FL  32724- 


DELAND  FL  32720-2784 „• 

DELAND  FL  32720- 

DELAND  FL  32r20- 

DELAND  FL  32720-3499 

DELRAY  BEACH  FL  33483-6129 

DELRAY  BEACH  FL  33483-5926 
DELRAY  BEACH  FL  33483-5323 


(3051 


42-1-1004 


(904] 


738-6200 


UMI 
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H2t3S    OELtWf  INN 

FL2915    HOUOAY  INN  CAMINO  REAL 

F12861     LAFRANCE  HOTEL 

FUaeO    OCEAN    FROffT    BERMUDA 
INN 

F128M    RIVIERA  PALMS  MOTEL 

FL284a    SEAGATE  HOTEL  ._. 

FLZ795    TROPICAL  HOTEL  ROOMS  .. 
FL2836    VACATION  HOUSE  MOTEL  .. 

FL3836    OELTONA  INN 

F12470    ADMIRAL  BENBOW  INN 

FL2434    BESTHEST  INN „... 

FL2443    CLARYS      SILVER      BEACH 
MOTEL. 

F12466    COMFORT  INN 

FL2473    CRYSTAL  BEACH  MOTEL  .... 

F12477    DAYS  INN 

FL4036    FRANGISTA  BEACH  MOTEL 
FL2478    HENDERSON   PARK   INN   A 
VILLAS. 

FL41 10    HOLIDAY  INN  DESTIN 

FL2479    KOKOMO  MOTEL  4  MARINA 

F12454    OLD  PIER  MOTEL 

FL2447    ROB  ROY  LODGE  a  MARINA 

MOTEL 
FL4042    SANDESTIN  BEACH  HILTON 
GOLF  AND  TENNIS  RESORT. 

FL2451    SEA  OATS  MOTEL  

FL4045    SLEEP  INN  

FL4037    SUN  i  SAND  MOTEL  

FL2457    SURF  HIGH  MOTEL 

FL2465    VILLAGE  INN 

FL1739    OAKLEA  MANOR  MOTEL 

FL3365    CASA  CATALINA  MOTEL 

FL3368    ECONOMY  MOTOR  LODGE  . 

FL3446    HOLIDAY  INN  DUNDEE 

FL3427    MONTICELLO  MOTEL 

FL3187    AMBERLEE  MOTEL 

FL3204    BAY  PALMS  MOTEL 

FL3237    HOLIDAY  HOUSE  MOTEL 

FL3263    JAMAICA  INN  

FL3041     PALM  COURT  MOTEL 

FL3026    VERMONTER  MOTEL 

FL2274    DINNER  BELL  MOTEL 

FL3467    OAKS  MOTEL 

PL3462    PALMETTO  MOTEL  

FL3466    RIVER  CREST  MOTEL  

FL3465    SIESTA  MOTEL 

FL3471     ST  JOHNS  MOTEI 

FL3473    TELSTAR  MOTEL  

FL1647    SEA  BREEZE  MOTEL  .„ 

F12537    SMITHS  EATONVILLE 

MOTEL 

FL4050    EBRO  MOTEL  

ALL  SUITE  MOTEL  

CARTERS  MOTEL  

RESORT  MOTEL 

ECONO  LODGE  OF  ST  AU- 


97NE6THAVE  

229  E.  ATLANTIC  AVE 
40NW4THAVE  - 
4&0CEANBLV0 


PO  BOX  725 


WESTERN       INNS- 


FL4013 
FL3919 
FL4025 
FL3530 

GUSTINE 
FL2216    BEST 

ELLENTON. 

FL09T7    ECONO  LODGE  SOUTH  

FL0975    RED  CARPET  INN  

FL0834    BEACH  CROFT  MOTEL 

FLOeSO    DAYS    LODGE    OF    ENGLE- 

WOOD. 
FL3646    ENGLEWOOO  BAY  MOTEL  & 

APARTMENTS. 

FL0844    GROVE  CITY  MOTEL  

FL3649    MANASOTA  BRIDGE  MOTEL 

FL3656    PARROT  INN 

FL3641     PEARL  MOTEL 

FL0832    SEA        BEACH        RESORT 

MOTEL. 
FL3602    SEAFARER  BEACH  MOTEL  .. 

FL0840    SUNSET  BAY  MOTEL 

FL0853    VERANDA   INN  OF   ENGLE- 

WOOD. 

F12060    CYPRESS  PARK  MOTEL  

FL1946    COLONIAL  INN  MOTEL  ........ 

FL1944    LAKE        SHORE        ACRES 

MOTEL. 
FL0937    SPORTSMANS  CLUB  MOTEL 

FL1669    CADILLAC  MOTEI 

FL4108    COMFORT  INN 


RT1 


MO  N.  OCEAN  BLVO  . 

00  S.  OCEAN  BLVD  _. 

01  SE  STH  AVE 

01  NE  «TH  AVE  

81  OELTONA  BLVO  .„ 
13  E.  HWY.  9» 

02  HWY.  98  ...„ 

060  E.  HWY.  98 

'  05  HWY.  98 

i  931  E.  HWY.  98 

029  E.  HWY.  96 


1 150  W.  HWY.  98  ... 
i  700  E.  HVIOr.  96  .„ 


020  HWY.  98  E  . 

i  90  E.  HWY.  98 

POMPANOST. 
98  


S206I 


tWY. 


*  X)  HWY.  96  E 


61 


(  .  STAR  RT.  HWY.  98  

i  XX)  EMERALD  COAST  PKWY 

*  MO  E.  HWY.  98 

a  XX)  HWY.  98  E : 

i  15  HWY.  98  „.. „. 

1  >783  E.  US  HWY.  92 

I  S  27 _ 

(JS  27  AT  ST.  RO.  5 

NW  US  HWY.  27 

3|5  US  HWY.  27 ^ 

1  )35  N.  BROADWAY 

a  »  MAIN  ST „. 

1  !20  MAIN  ST  

1  »  MARINA  PLAZA  

2  190  BAYSHORE  BLVD 

1  164  BROADWAY  _ 

2  18  S.  WILUAMS  ST 

h  5  HWY.  17  

L  5  17 

iWf.  17 

HWY.  17  ..„ 

iWf.  17 

h  fTf.  17  

H  WY.  96  „ 

4  :i  W.  KENNEDY  AVE  


OELRAY  BEACH  FL  33463-6514 

OELRAY  BEACH  FL  33444-  

OELRAY  BEACH  FL  33444-2672 
OELRAY  BEACH  FL  33463-6946 

OELRAY  BEACH  FL  3348»-7431 
OELRAY  BEACH  FL  33463-6841 
OELRAY  BEACH  FL  33463-6226 
OELRAY  BEACH  FL  3346S-6516 

OELTONA  FL  32725-6097  _... 

OESTIN  FL  32541-2505 

OESTIN  FL  32541-2326  

DESTIN  FL  32541-2902  


DESTIN  FL  32541-2347 
OESTIN  FL  32541-3509 

OESTIN  FL  32541- 

OESTIN  FL  32541-  

OESTIN  FL  32541-  


OESTIN  FL  32541-  

OESTIN  a  32541-  

OESTIN  FL  32541-3610 
OESTIN  FL  32541- 


OESTIN  FL  32541-4214 


H  W.  79  «  20 

3  6  N.  RIDGEWOOD  AVE  .. 
2  50  S.  RIDGEWOOD  AVE 
7  3  S.  RIDGEWOOD  AVE  .. 
?  25  SR  207 


S  18  E.  17TH  ST  ...„ _ ELLENTON  FL  34222- 


DESTIN  FL  32541- 

DESTIN  FL  32541-  

DESTIN  FL  32541-3990  ... 
OESTIN  FL  32541-3506  ._ 
DESTIN  FL  32541-2313  ... 
DOVER  FL  33527-9521  .... 

DUNDEE  FL  33838-  

DUNDEE  FL  33838-  

DUNDEE  FL  33838- _. 

DUNDEE  FL  33838-  „.. 

DUNEOIN  FL  3469»-6716 

DUNEOIN  FL  34698-5730 

DUNEOIN  FL  34698-5325 

DUNEOIN  FL  34698-5796 

DUNEOIN  FL  34698-2596 

DUNEOIN  FL  34696-6713  _. 

OUNNELLON  FL  32630-6796  .. 

EAST  PALATKA  FL  32131- 

EAST  PALATKA  FL  32131- 

EAST  PALATKA  FL  32131- 

EAST  PALATKA  FL  32131- 

EAST  PALATKA  FL  32131- 

EAST  PALATKA  FL  32161- 

EASTPOINT  FL  32326-0609  ..„ 
EATONVILLE  FL  32751-5341  .. 


(904; 


EBRO  FL  32437-  

EDGEWATER  FL  32132-1653 
EDGEWATER  FL  32032-6906 

EDGEWATER  FL  32132- 

ELKTON  FL  32033-  


I- rs  4  US  441  .._ 

H'5aUSHWY.41  .. 
2  30  N.  BEACH  RD  .. 
»  40  S.  MCCALL  RD 


BAY  ST 


21  55  PLACIDA  RO  .„. 

II  00  MANASOTA  BEACH  RO  , 

5  COWLES  ST  „. 

71  90  MANASOTA  KEY  RD  ....„ 
5^50  N.  BEACH  RD  ._ 


61  20  MANASOTA  KEY  RD 

i;  25  S.  MCCALL  RD 

2(  73  S.TUCCALL  RD  


a  )X  1300  

1(30  S.BAY  ST 
95  5  N.  BAY  ST  _ 


31  3  COaiER  BLVD  . 

Ul  i  HWY.  19  ..._ 

84?5  S.  HWY.  17-92 


ELLISVILLE  FL  32055- 

ELLISVILLE  FL  3205&- 

ENGLEWOOO  FL  34223-6716  . 
ENGLEWOOD  FL  34224-5199  . 

ENGLEWOOO  FL  34223-3713  . 

ENGLPMXDD  FL  34224-5460  . 
ENGLEWOOD  FL  34223-6496 . 

ENjGLEWOOD  FL  34223- 

ENGLEWOOD  FL  34223-9321  . 
ENGLEWOOD  FL  34223-9134  . 

ENGLEWOOD  FL  34223-9505  . 
ENGLEWOOD  FL  34223-«231  . 
ENGLEWOOD  FL  34224-4541  . 

ESTERO  FL  33928-9601  

EUSTIS  FL  32726-5545  _ 

EUSTIS  FL  32726-2834  


EVERGLADES  CITY  FL  33929-9999  . 

FANNING  SPRINGS  FL  32680- 

FERN  PARK  FL  32730- '. 


-i 


837-6181 


[904)267-9500 


;407)339-3333 
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FL3700    ECONOLOOGE  

Fiaees  fern  park  motel 

F12412    AMELIA   MOTEL   &   APART- 
MENTS. 

F12416    BEACHSIDE  MOTEL „, 

F12426    FLORIDA  HOUSE  INN  

F12405    GOLDEN  ISLE  MOTEL  _... 

FL2403    OCEAN  VIEW  MOTEL  

FL2423    SEASIDE  INN  

FL2425    SHONEYS  INN  

FL2415    SURF  INN  

FL1629    ANCHOR  MOTEL  

FL1626    CHARLMARS  A  1  A  MCffEL  .. 

FL1630    FLAGLER  BEACH  MOTEL 

FL1632    KEN  MAR  MOTEL  

FL1627    LAZY  HOURS  MOTEL  

FL1637    OCEANA  VILLA  MOTEL  

FL1535    TOPAZ  MOTEL 

FL1411    A-1  EXECUTIVE  MOTEL 

FL1418    COMFORT  INN 

FL1183    CORAL  ROC  MOTEL  

FL1419    HAMPTON  INN  

FL1393    KNIGHTS  INN „ 

FL1350    LUCYS  MOTEL 

FL1065    PALMS  MOTEL  R  H 

FL1405    PARK  ROYAL  INN 

FL1334    SEA  GLADES  MOTEL 

FL1281     SUNSHINE  APARTMENTS  4 
MOTEL 

FL1360    SUPER  8  MOTEL  

FL1287    TOWN       MOTEL       INCOR- 
PORATED. 

FL1009    TROPICAL  INN  

FL3461     SUN  RAY  MOTEL  

FL3400    TROPICAL  MOTEL 

FL0441     A  1  A  REGENT  MOTEL  

FL0523    AMBER  TiOE  MOTEL  

FL0486    ANCHOR  MOTEL  ANNEX  

FL0512    ANTHONY  MOTEL  

FL0565    BAHAMA  HOTEL 

FL0716    BAHIA  CABANA  MOTEL 

FL0547    BAHIA  HARBOR  BEACH  INN 

FL0723    BAHIA  MAR  MOTOR  INN  4 
TOWER. 

FL0792    BEACH  ANCHORAGE 

MOTEL  4  APARTMENT. 

FLOSie    BEACH   BREEZE  MOTEL  4 
APTS. 

FL0759    BEACHSIDE  HOTEL  „. 

FL0819    BELA  MAR  MOTEL 

FL0665    BELLS  MOTEL 

FL4141    BEST  WESTERN  CYPRESS 
CREEK  ROAD. 

FL0525    BLARNEY  CASTLE  fVKJTEL  ... 

FL0439    BLUE  CORAL  MOTEL 

FL0495    BLUE  MARUN  INN 

FL0767    BONAVEN-  TURE  HOTEL  4 
SPA. 

FL0742    BREAKERS  OF  FT  UUDER- 
DALET. 

FL0766    BREEZE  INN  

FL0813    BREEZEWAY    SOUTH    MO- 
TELS 4  APARTMENT. 

FL0506    BROWN  HOTEL  RH  

BUCCANEER  MOTEL 

BUDGET  INN 

BUDGET  INN 

CAMELOT  RESORT  BEACH 
MOTEL. 

FL0825    CANADIAN 
APARTMENTS. 

FL0818    CAPRI  INN  

FL0461     CAROLINA  COURT  MOTEL  .. 

FL0687    CARRIAGE   HOUSE   MOTOR 
LODGE. 

FL0459    CASCADES  MOTEL „ 

FL0487    CATALOGNA  MOTEL  

FL4122    COMFORT     SUITES     FORT 
LAUDERDALE. 

FL0556    CORAL  PLAZA  MOTEL 

FL0785    CORALIDO  INN  

FL0582    CORTLEIGH  RESORT 

MOTEL. 
FL0750    CROSSROADS  MOTOR 

LODGE. 


FL0721 
FL0513 
FL0612 
FL0650 


MOTEL 


7400  S.  HWY,  17.«2 

7340  S.  HWY.  17  4  92  .„ 
1997  FLETCHER ..„ 


3172  S.  FLETCHER  AVE 

20  S.  3R0  ST  .„ 

2611  ATLANTCAVE 

2801  ATLANTIC  AVE 

1996  S.  FLETCHER  AVE 

2707  SADLER  

3199  S.  FLETCHER  AVE 

909  N.  US  HWY.  A1A  .„ 

1204  S.  A1A 

1820  S.  OCEANSHORE  BLVO 

1544  S.  HWY.  A1A 

1316  S.  HWY.  A1A „.... 

2448  S.  HWY.  A1A 

1224  S.  HWY.  A1A  ..._. 

615  N.  KROME  AVE . 

333  SE  1ST  AVE 

1100  N.  KROME  AVE  

124  E.  PALM  DR  „ 

401  US  HWY.  1  

661  N.  KROME  AVE „. 

206  W.  PALM  DR  

100  US  1 

1223  NE  1ST  AVE 

145  SW  9TH  AVE  ..... 


1202  N.  KROME  AVE 
1405  N.  KROME  AVE 


905  W.  PALM  DR  

1760  S.  US  HWY.  27  

426  N.  SCENK;  HWY  ..... 
4041  N.  OCEAN  BLVO  .- 
3040  N.  OCEAN  BLVD  ... 
1215  S.  FEDERAL  HWY 
3011  BAYSHORE  DR  .._ 
401  N.  ATLANTIC  BLVO 

3030  HARBOR  OR  

3019  HARBOR  DR  

801  SEABREEZE  BLVO  . 


2918  BANYAN  ST 


550  BREAKERS  AVE 


1136  HOLIDAY  DR _ 

3801  N.  OCEAN  BLVD 

610  NE  7TH  ST „... 

999  W.  CYPRESS  CREEK  RD 


3086  HARBOR  DR  

1900  SE  6TH  AVE 

4221  N.  OCEAN  BLVD  . 


250  RACQUET  CLUB  RO  


903  BREAKERS  AVE 


2360  NW  6TH  ST  .. 
3904  SW1  STH  CT 


723  NW  19TH  AVE  

350  N,  BIRCH  RD  _ 

1317  S.  FEDERAL  HWY 
2731  N.  FEDERAL  HWY 
2900  BELMAR  ST  

1411  S.  SR7  

420  N.  BIRCH  RO  

3001  SE  6TH  AVE , 

1180  N.  FEDERAL  HWY  , 

4117  N.OCEAN  BLVD.... 

519  ANTIOCH  AVE  

1800  S.  FEDERAL  HWY  , 

2701  N.  FEDERAL  HWY  , 
4011  N.  OCEAN  BLVD  .._ 
2100  NE  33RD  AVE  „. 

2460  W.  STATE  RD  84  ... 


FERN  PARK  FL  32730-2256 „. 

FERN  PARK  FL  32730- 

FERNANOINA  BEACH  FL  32034-2^' 

FERNANDINA  BEACH  FL  32034-2397 
FERNANOINA  BEACH  FL  32034-4206 
FERNANOINA  BEACH  FL  32034-2262 
FERNANOINA  BEACH  FL  32034-2207 
FERNANOINA  BEACH  FL  32034-2330 
FERNANOINA  BEACH  FL  32034-4456 
FERNANOINA  BEACH  FL  32034-2396 

FLAGLER  BEACH  FL  32036-3307  

FLAGLER  BEACH  FL  32136-  „. 

FLAGLER  BEACH  FL  32036-3802  

FLAGLER  BEACH  FL  32036-3805  ... 
FLAGLER  BEACH  FL  32036-3702  .... 

FLAGLER  BEACH  FL  32036-  

FLAGLER  BEACH  FL  32036-3703  

FLORIDA  CITY  FL  33030-  

FLORIDA  CITY  FL  33034-  

FLORIDA  CITY  FL  33034-2426  

FLORIDA  CITY  FL  33034-  „ „. 

FLORIDA  CITY  FL  33034-  „.  _ 

FLORIDA  CITY  FL  33034-3419  

FLORIDA  CITY  FL  33034-3424  

FLORIDA  CITY  FL  33034-  

FLORIDA  CITY  FL  33030-4601   

FLORIDA  CITY  FL  33030-  

FLORIDA  CITY  FL  33034-2428  

FLORIDA  CITY  FL  33034-4206  


FLORIDA  CITY  FL 
FROSTPROOF  FL 
FROSTPROOF  FL 
FT  LAUDERDALE 
FT  LAUDERDALE 
FT  LAUDERDALE 
FT  LAUDERDALE 
FT  LAUDERDALE 
FT  LAUDERDALE 
FT  LAUDERDALE 
FT  LAUDERDALE 


33034-3139  .„ 

33843-  

33843-1831  .... 
FL  33306-6419 
FL  33308-7399 
FL  33316-2038 
FL  33304-4296 
FL  33304-4276 
FL  33316-2410 
FL  33316-2495 
FL  33316-1690  , 


FT  LAUDERDALE  FL  33316-1528  ...„ 
FT  LAUDERDALE  FL  33304-4128 


FT  LAUDERDALE  FL  33316- 

FT  LAUDERDALE  FL  33308-6431 
FT  LAUDERDALE  FL  33304-2712 
FT  LAUDERDALE  FL  33309- 


FT  LAUDERDALE  FL  33316-2469 
FT  LAUDERDALE  FL  33316-3549 
FT  LAUDERDALE  FL  33308-6140 
FT  LAUDERDALE  FL  33326-1 1 14 

FT  LAUDERDALE  FL  33304-3319 

FT  LAUDERDALE  FL  33311-7734  . 
FT  LAUDERDALE  FL  33301- 


FT  LAUDERDALE 
FT  LAUDERDALE 
FT  LAUDERDALE 
FT  LAUDERDALE 
FT  LAUDERDALE 


FL  33311-7833 
FL  33304-4285 
FL  33316-2040 
FL  33306-1423 
FL  33304-4003  , 


FT  LAUDERDALE  FL  33317-6404 

FT  LAUDERDALE  FL  33304-4283 
FT  LAUDERDALE  FL  33316-4025 
FT  LAUDERDALE  FL  33304-1486 

FT  LAUDERDALE  FL  33308-6015 
FT  LAUDEROHLE  FL  33304-3907  . 
FT  LAUDERDALE  FL  33316-  


FT  LAUDERDALE  FL  33306-1488 
FT  LAUDERDALE  FL  33308-6419 
FT  UUDERDALE  FL  33305-1824  . 

FT  LAUDERDALE  FL  33312-4891  . 


305)248-4009 


;3os: 


305)491-7666 


767-8700 


(      ) 


61984 


UMI 
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Fi3)679 
FL0560 
FL0549 
FL0781 
FL0492 


FL0675 
FL0616 
FL0727 
FL0740 


FL0791    CROWN  STERUNG  SUITES  . 

FL4208    CROWN  STERUNG  SUITES  . 

FL0553    CRYSTAL  INN  

FL0771     DAYS  INN  FT  LAUDERDALE 
BROW. 

DAYS  INN  OCEANFRONT  ..... 

DEAUVILLE  INN  „. 

EAST  GATE  MOTEL  

ECONO  LODGE  

ECONO      LODGE      APART- 
MENTS. 

FL0463    ECONOLODGE  

FL0644    FAIRWINDS  MOTEL  

FL0436    FLEUR  DE  LIS  MOTEL 

FL0541     FOOTPRINTS  ON  THE  SAND 
MOTEL. 

FL0006    FORT    LAUDERDALE    MAR- 
RIOTT NORTH. 

FL0536    FOUR  E'S  MOTEL 

FL0630    FRIENDSHIP  INN 

FL0728    FT  LAUDERDALE  INN  

FL0764    FT  UUDERDALE  MARRIOTT 
HOTEL 

FL0694    FT  LAUDERDALE  MOTEL  « 
APARTMENTS. 

FL0814    GALT       OCEAN       MANOR 
MOTEL 

FL0774    GARDEN  COURT  MOTEL  

FL0607    GOLD   COAST   BEACH   RE- 
SORT HOTEL 

FL0434    GOLDEN  WEST  MOTEL 

FL0532    GRENADIER  MOTEL  

FLOeoe    GUEST    QUARTERS    SUITE 
HOTEL 

FL0780    HAMPTON  INN 

FL0432    HAPPY    HOLIDAY    RESORT 
MOTEL 

FL0535    HARBOR  BEACH  MOTEL 

HARBOR  HOUSE  MOTEL  

HARBOR  INN  

HOLIDAY  INN  3      

HOLIDAY   INN   FT  LAUDER- 
DALE N. 

FL4091     HOLIDAY  INN  OCEAN  CLUB 
&  MARINA. 

FL0741     HOLIDAY  INN  WEST 

FL0464    HOLIDAY    PARK    MOTEL    & 
APARTMENTS. 

FL0646    HORIZON  HOTEL  &  APT 

FL0738    HOST  MOTEL 

FL0714    HOWARD  JOHNSON  MOTOR 
LODGE. 

FL0716    HOWARD  JOHNSON  MOTOR 
LODGE. 

FL0732    HOWARD  JOHNSON  MOTOR 
LODGE. 

FL0424    HURRICANE  MOTEL  

IDLE  HOUR  MOTEL  

IRELANDS  INN  „ 

KEY  LIME  MOTEL 

LAFAYETTE  MOTOR  LODGE 

LAGO  MAR  HOTEL  

LAMBERT  MOTEL 

LAMPLIGHTER  MOTEL  

LAUDERDALE  BEACH 

HOTEL. 

FL0753    LAUDERDALE  SURF  HOTEL 
&  MARINA. 

FL0554    LIVINGSTON  MANOR  MOTEL 

FL0550    LORELEI     >?PARTMENTS    & 
MOTEL. 

FL0743    MARINA  BAY  RESORT 

FL0707    MARINA    INN    YACHT    HAR- 
BOR. 

FL0586    MARINE  TERRACE  MOTEL    . 

FL0557    MARK  2100  RESORT  HOTEL 

FL0775    MARRIOTT-S  HARBOR 

BEACH  RESORT. 

FL0585    MERMAID  INN 

FL0427    MOBY  DICK  MOTEL  

FL0503    MONTE       CARLO       INTER- 
NATIONAL RESORT. 

FL0524    MONTE  CARLO  MOTEL  

FL0569    MOTEL  6 

FL0575    NINA  LEE  MOTEL 


FL0635 
FL0706 
FL0726 
FL0735 
FL0587 
FL0804 
FL0510 
FL0752 


100SE  17THST  

5!  5  NW  62ND  ST 

21  49  N.  FEDERAL  HWY  .... 
i;  00  W.  BROWARD  BLVD 


4i  40  GALT  OCEAN  DR 
a  16  N.  OCEAN  BLVD  _ 

1(4SNE18THAVE  . 

3111  N.  OCEAN  BLVD  .. 
3<11  N.  OCEAN  BLVD  .. 


ATLANTIC  BLVD  

2*5  N.  FEDERAL  HWY  .. 

3j  21  N.  OCEAN  BLVD 

2(  20  N.  ATLANTIC  BLVD 

SOON.  ANDREWS  AVE  . 


1CJ5NE18THAVE  

22  )1  N.  FEDERAL  HWY 
57  27  N.  FEDERAL  HWY 
^m  SE  17TH  ST  


5(1  SE17THST 


2&i5N.  OCEAN  BLVD 


1C  W  N.  VICTORIA  PARK  RD  . 
54  )  N.  ATLANTIC  BLVD  


71  )  N.  BIRCH  RD  

3(  II  GRANADA  ST  

2V0  E.  SUNRISE  BLVD  . 


7J  )  E.  CYPRESS  CREEK  RD 
3(  )5  HARBOR  DR 


50 


21 
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1+7  SEABREEZE  BLVD  .... 

1  CORDOVA  RD  

Sd  SE  26TH  ST  

2S  ^  W.  STATE  RD.  84 

4<  »  POWERLINE  RD 


44  )  SEABREEZE  BLVD 


51  X)  N.  STATE  RD.  7 


NE  6TH  TERRACE 


6C  '  N.  ATLANTIC  BLVD 

12  10  NE  13THAVE  

70  )  N.  ATLANTIC  BLVD 

50  )1  N.  FEDERAL  HWY 

20  '5  W.  STATE  RD.  84  . 


26  !1  N.  OCEAN  BLVD  ..... 

33  10  NE  27TH  ST  „ 

22  10  N.  ATLANTIC  BLVD 

12  !7  NE  15TH  AVE  

22  II  N.  OCEAN  BLVD 

17  OS.  OCEAN  LN 

70    NW  21  ST  TERRACE. 

24  11  N.  OCEAN  BLVD 

10|  S.  ATLANTIC  BLVD  ... 


44  I  SEABREEZE  BLVD 


10  7NE  17THWAY 


ORTON  AVE 


5  W.  STATE  RD.  84 


21  0  SE  17TH  ST 


52    N.  BIRCH  RD. 

21  0  N.  ATLANTIC  BLVD 

30|0  HOLIDAY  DR  . 


72    N.  BIRCH  RO  

31  0  WINDAMAR  ST  .. 
20  5  N.  OCEAN  BLVD  , 


71     BREAKERS  AVE  .... 
18(  1  W.  STATE  RD.  84 
30'  8  HARBOR  DR  


FT  LAUDERDALE  FL  33316-2187  , 

FT  LAUDERDALE  FL  33309- 

FT  LAUDERDALE  FL  33306-1401  . 
FT  LAUDERDALE  FL  33312-1548  , 

FT  LAUDERDALE  FL  33308-6199  . 
FT  LAUDERDALE  FL  33308-7528  , 
FT  LAUDERDALE  FL  33304-2407  . 
FT  LAUDERDALE  FL  38308-6498  . 
FT  LAUDERDALE  FL  33308-6422  . 

FT  LAUDERDALE  FL  33304-4383  . 
FT  LAUDERDALE  FL  38306-1401  . 
FT  LAUDERDALE  FLM308-6431  . 
FT  LAUDERDALE  FL  33305-3744  . 


FT  UUDERDALE  FL  33309- 


FT  LAUDERDALE  FL  33319-3399 
FT  LAUDERDALE  FL  33304-4615 

FT  LAUDERDALE  FL  33304-4184 
FT  LAUDERDALE  FL  33304-2214 
FT  LAUDERDALE  FL  33304-4175  . 

FT  LAUDERDALE  FL  33308-3885  . 

FT  UUDERDALE  FL  33315-2296  . 


FT  UUDERDALE 
FT  UUDERDALE 
FT  UUDERDALE 
FT  UUDERDALE 
FT  UUDERDALE 
FT  UUDERDALE 
FT  UUDERDALE 
FT  UUDERDALE 
FT  UUDERDALE 


FL  33308-7521 
FL  33308-7498 
FL  33305-1998 
FL  33304-2314 
FL  33305-1997 
FL  33316-3799 

FL  33311- 

FL  33305-1929 
FL  33316-1595 


FT  UUDERDALE  FL  33316-1693 

FT  UUDERDALE  FL  33304-2405 
FT  UUDERDALE  FL  33304-4004 

FT  UUDERDALE  FL  33312-4899 
FT  UUDERDALE  FL  33316-3183 

FT  UUDERDALE  FL  33304-4092  , 
FT  UUDERDALE  FL  33305-1999  . 
FT  UUDERDALE  FL  33316-2498  . 

FT  UUDERDALE  FL  33304-^»098  . 
FT  UUDERDALE  FL  33304-4199  . 
FT  UUDERDALE  FL  33305r3729  . 

FT  UUDERDALE  FL  33304-4195  . 
FT  UUDERDALE  FL  33315-2245  . 
FT  UUDERDALE  FL  33316-2486 


FT  UUDERDALE  FL  33304-2407 
FT  UUDERDALE  FL  33305-2597 
FT  UUDERDALE  FL  33308-2628 
FT  UUDERDALE  FL  33316-3015 

FT  UUDERDALE  FL  33316-2545 

FT  UUDERDALE  FL  33308-2527 

FT  UUDERDALE  FL  33304-2414  , 
FT  UUDERDALE  FL  33304-4182  . 

FT  UUDERDALE  FL  33304-4084  . 
FT  UUDERDALE  FL  33304^17  . 
FT  UUDERDALE  FL  33304- 

FT  UUDERDALE  FL  33334-3564  . 
FT  UUDERDALE  FL  33316-2490  . 

FT  UUDERDALE  FL  33316-2425  . 
FT  UUDERDALE  FL  33316-2111  . 
FT  UUDERDALE  FL  33316-3945  . 
FT  UUDERDALE  FL  33312-4897  . 
FT  UUDERDALE  FL  33309-3197  . 

FT  UUDERDALE  FL  33316- 


)  - 

305)772-6400 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

305)771-0440 

)  - 

)  - 

)  - 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

305)462-5555 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

>  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 


305)760-7999 
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FL0425    NORTH  BEACH  MOTEL  OF  S 

FLOR. 

FL0e96    NORTHWEST  HOTEL  RM 

FL0698    OAKUND  EAST  MOTOR  INN 

FL0468    OASIS  MOTEL 

FL0755    OCEAN  HOUDAY  MOTEL 

FL0730    OCEAN        MILE        MOTOR 

LODGE. 

FL0469    OCEAN  PARK  MOTEL „. 

FL0747    OCEANSIDE  INN 

FL0803    PALMS  INN 

FL0420    PARKWAY  MOTEL „. 

FL4242    PELICAN  BEACH  RESORT  ... 
FL0677    PIER  66  HOTEL  &  MARINA  .„ 

FL0531     PILUR  MOTEL  

FL0676    PLAZA  MOTEL  _„ 

FL0566    PRESIDIO  MOTEL 

FL0046    RAMADA  BEACH  RESORT  ... 

FL0655    RASHELLE  HOTEL  

FL0466     REUX  INN  

FL0613    RIMAR  MOTEL 

FL0430    RIVERSIDE  HOTEL 

FL0754    RIVIERA  HOTEL 

FL0558    SANDI  SHORES  MOTEL  ...... 

FL0808    SHERATON  EXECUPORT 

FL0629    SHERATON  TOWERS  

FL0761     SHERATON  YANKEE  TRAD- 
ER HOTEL. 

FL0672    SKY  MOTEL 

FL0517    SOUTHERN  SHORE  MOTEL 
FL0548    SOUTHERN  SHORES 

MOTEL 

FL0506    SPIN  DRIFT  MOTEL  

FL0757    SUN  COAST  MOTEL  

FL0710    SUN  RAY  HOUSE  MOTEL  .._ 
FL0644    SUN       TOWER       RESORT 

MOTEL 

FL0708    SUNRISE  INN 

FL0745    SWIFTY  MOTEL  

FL0701    THE  RESORT  MOTEL  

FL0766    THE  RETREAT  MOTEL  

FL0795    TRAVELODGE  MOTEL  EXEC 

AIRPORT. 
FL0623    TROPIC       CAY       RESORT 

MOTEL 

FL0522    TROPICANA  MOTEL  .._ „.. 

FL0563    TROPICANA  MOTEL 

FL0668    VILU      VENICE      RESORT 

MOTEL 

FL0802    WELLESLEY  INN  EAST 

FL0797    WELLESLEY  INN  WEST 

FL0783    WESTIN  CYPRESS  CREEK  .. 
FL0483    YANKEE  CLIPPER  HOTEL  .... 

FL3383    ORANGE  MOTEL  

FL1977    BUCHANAN  MOTEL 

FL2012    BUDGET  INN „. 

FL2079    BUOGETEL  INN  „ 

FL1982    COCONUT  MOTEL  „. 

FL2068    COMFORT  INN „.... 

FL2085    COMFORT       SUITES       FT. 

MYERS 
FL2078    COURTYARD  BY  MARRIOTT 

HOTEL. 

FIJD57    DAYS  INN  7155 

FL1989    FuORIOiAN  MOTEL 

FL1978    FORT      MYERS      SHORES 

MOTEL. 
FL0056    FORT  MYERS  TRAVELODGE 

FL2027    FOUNTAIN  MOTEL  

FL2061     FT  MYERS  INN 

FL2017GOLFVIEW  MOTEL _ 

FL2002    HIGHUNDER  MOTEL 

FL4085    HOLIDAY  INN  CENTRAL  

FL2075    HOLIDAY    INN    FT    MYERS 

AIRPORT. 

FL4186    U  OUINTA  INN  #819 _ 

FL4229    MOTEL  6  •  1071  

FL1970    PALM  CITY  MOTEL  

FL1998    POINSETTtA  MOTEL  

FL2074    RADISSON      INN     SANIBEL 

GATEWAY. 
FL2007    RAMADA  AIRPORT  HOTEL  .. 

F12052    RED  CARPET  INN  _ 

F12018    RIVERFRONT  INN  

F12064    RODEWAY  INN  


2197  N.  OCEAN  BLVD 
2602  NW  21ST  AVE 


3001  N.  FEDERAL  HWY 

1200  S.  MIAMI  RD  

206  N.  ATUNTIC  BLVD 

4101  N.  OCEAN  BLVD „.. 


2115  N.  OCEAN  BLVD 

1180  S.  SEABREEZE  BLVD  ... 

2316  NW  6TH  CT  

1119  N.  VICTORIA  PARK  RD  . 

2000  N.  ATUNTIC  BLVD  „ 

2301  SE  17TH  ST  

111  N.  BIRCH  RD 


3750  SW  1ST  ST  „.. 

1601  N.  FEDERAL  HVI^ 

4060  GALT  OCEAN  DR 

825  NW  27TH  AVE  _ 

1851  S.  FEDERAL  HVtfY 

3101  SE  6TH  AVE . 

620  E.  US  OUS  BLVD 

505  N.  ATLANTIC  BLVD 

3008  BAYSHORE  DR  „. 

2440  W.  CYPRESS  CREEK  RD 

1101  SEABREEZE  AVE 

321  N.  ATLANTIC  BLVD  _ 


1531  SW  26TH  ST  

3017  BAYSHORE  OR 
3016  RK)MAR  ST 


2501  N.  OCEAN  BLVD 

2130  N.  ATUNTIC  BLVD  .._ 

728  NE  13TH  CT 

2030  N.  ATLANTIC  BLVD  ~. 


1055  N.  FEDERAL  HWY 
1118  NW31ST  AVE 


2851  N.  FEDERAL  HWY 

2916  BAYSHORE  DR 

1500  W.  COMMERQAL  BLVD 


529  N.  ATUNTIC  BLVD 

711  NE6THAVE  

711  NE5TH  TERRACE  . 
2900  TERRAMAR  ST 

4800  NW  9TH  AVE  .._._ 
6070  N.  SR  7 


400  CORPORATE  DR 

1140  SEABREEZE  AVE 

525  N.  CHARLESTON  AVE 
4719  PALM  BEACH  BLVD  „ 
3715  CLEVEUND  AVE 

2717  COLONIAL  BLVD 

3358  CLEVEUND  AVE  . 

11501  S.  CLEVEUND  AVE 
13651  INDIAN  PAINT  LN 


4455  METRO  PKWY  

11435  S.  CLEVELAND  AVE  .„ 

2939  CLEVEUND  AVE 

13814  PALM  BEACH  BLVD  S 

2038  W.  FIRST  ST 

14621  SW  MCGREGOR  BLVD 

3511  S.  CLEVELAND  AVE 

3523  CLEVEUND  AVE  

3893  PALM  BEACH  BLVD 

2431  CLEVEUND  AVE  

13051  BELL  TOWER  OR 


4850  S.  CLEVEUND  AVE  .„ 

3350  MARIANATOWN  LN 

4641  PALM  BEACH  BLVD  „. 
2937  PALM  BEACH  BLVD  „ 
20091  SUMMERLIN  RO 


12635  S.  CLEVELAND  AVE 
4811  S.  CLEVELAND  AVE  . 

2088  W.  1ST  ST 

4760  CLEVELAND  AVE  


FT  UUDERDALE  FL  33305-1915 

FT  UUDERDALE  FL  33311-2908 
FT  UUDERDALE  FL  33306-1403 
FT  UUDERDALE  FL  33316-2099 
FT  UUDERDALE  FL  33304-4386 
FT  UUDERDALE  FL  33308-6015 

FT  UUDERDALE  FL  33305-1915 
FT  UUDERDALE  FL  33316-2497 
FT  UUDERDALE  FL  33311-7742 
FT  UUDERDALE  FL  33304-2415 

FT  UUDERDALE  FL  33305- 

FT  UUDERDALE  FL  33316-3194 
FT  UUDERDALE  FL  33304-4389 
FT  UUDERDALE  FL  33312-1043 
FT  UUDERDALE  FL  33305-2528 

FT  UUDERDALE  FL  33308- 

FT  UUDERDALE  FL  3331 1-6767 
FT  UUDERDALE  FL  33316-2939 
FT  UUDERDALE  FL  33316-4113 
FT  UUDERDALE  FL  33301-2287 
FT  UUDERDALE  FL  33304-4179 
FT  UUDERDALE  FL  33304-4293 

FT  UUDERDALE  FL  33309- 

FT  UUDERDALE  FL  33316-2425 
FT  UUDERDALE  FL  33304-4204 

FT  UUDERDALE  FL  33315-2214 
FT  UUDERDALE  FL  33304-4297 
FT  UUDERDALE  FL  33304-4218 

FT  UUDERDALE  FL  33305-1923 
FT  UUDERDALE  FL  33305-1904 
FT  UUDERDALE  FL  33304-4711 
FT  UUDERDALE  FL  33306-3798 

FT  UUDERDALE  FL  33304-1466 
FT  LAUDERDALE  FL  33311-6640 
FT  LAUDERDALE  FL  33306-1425 
FT  UUDERDALE  FL  33304-4207 
FT  UUDERDALE  FL  33309-3076 

FT  UUDERDALE  FL  33304-4181 

FT  UUDERDALE  FL  33304-2789 
FT  UUDERDALE  FL  33304-2713 
FT  UUDERDALE  FL  33304-4013 

FT  UUDERDALE  FL  33309-3808 

FT  LAUDERDALE  FL53319- „ 

FT  UUDERDALE  FL  33334-3642 
FT  UUDERDALE  FL  3331&-2499 

FT  MEADE  FL  33841-2406  „. 

FT  MYERS  FL  33905-3646 

FT  MYERS  FL  33901-7906 

FT  MYERS  FL  33907-  _ „. 

FT  MYERS  FL  33901-7107  _.. 

FT  MYERS  FL  33907-2839  

FT  MYERS  FL  33912-1837  „... 

FT  MYERS  FL  33901- 

FT  MYERS  FL  3390^-2398 

FT  MYERS  FL  33901-6005  

FT  MYERS  FL  3390&.2126 

FT  MYERS  FL  33901-  

FT  MYERS  FL  33908-1947  

FT  MYERS  FL  33901-7902  

FT  MYERS  FL  33901-7902  

FT  MYERS  FL  33916-3727- 

FT  MYERS  FL  33901-  _ 

R  MYERS  FL  33907-5897  

FT  MYERS  FL  33907-1320  -_ 

FT  MYERS  FL  33903-  

FT  MYERS  FL  33905-3453 - 

FT  MYERS  FL  33916-1594  

FT  MYERS  FL  33908-3717 

FT  MYERS  FL  33907-3873 

FT  MYERS  F^L  33907-1384  

FT  MYERS  FL  33901-3194 

FT  MYERS  FL  33907-1318 


(      )  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
305)568-9431 

)  - 

)  - 

)  - 

)  - 
305)5€5-66il 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
305)467-1111 

)  - 


)  - 
)  - 
)      - 


)  - 

)  - 

)  - 

)  - 

;305)776-4222 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
1813)768-0005 

)  - 


)      - 
»      - 

[813)334-2234 

)       - 

)      - 

)      - 

)      - 

813)332-3232 

813)482-2900 

813)276-3300 
1813)656-6544 

)      - 

)      - 

)   *- 
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n.1976    ROYAL  PALM  MOTEL  

FL2077    SAN  CARLOS  INN 

FL2003    SEA  CHEST  MOTEL  

F12073    SHERATON  HARBOR  PLACE 
HOTEL 

FL2086    SLEEP  INN  

FL2020    TA  Kl  Kl  MOTEL 

FL1997    TICE  MOTEL 

FL2006    TIDES  MOTEL  „ 

FL20t6    TOWNE  HOUSE  MOTEL  

FLiOOl    WONDERLAND  MOTEL 

FL2048    REACH     BEST     WESTERN 
MOTEL 

FL2030    BEACON     MOTEL    OF     FT 
MYERS  SEACH 

FL2010    BUCCANEER  RESORT  INN  .. 

FL20t1    CAROUSEL  MOTEL _ 

FL1985    DAY'S  INN  ISLAND  BEACH 
RESORT. 

FL2072    DAYS  INN  AT  LOVER'S  KEY 

FL2045    EDGEWATER  RESORT 

MOTEL 

FL2040    EVENTIDE  RESORT  HOTEL  . 

FL2080    FLAMINGO  INN  _ 

FL2022    GULF  ECHO  MOTEL  

FL2050    GULF  MOTEL  _ 

FL2029    HOLIDAY  COURT  MOTEL 

FL2037    HOLIDAY  INN  FT  MYERS  

FL1993    ISLAND  MOTEL 

FLI994    LA  FONTAINE  INN  „ 

-  FL20S9    LAN!  KAI  ISLAND  RESORT  ... 

FL1975    MATANZAS  INN 

FL2019    NEPTUNE  INN  MOTEL  

FL2013    TAHITiAN  INN  MOTEL  ..„ 

FL1979    TIKI  RESORT  MOTEL 

FL205a    TROPICAL  INN  RESORT 

FL3561     BEACHWOOO  MOTEL 

FL3544    COLONY  COURT  MOTEL  

FL3574    COMFORT  INN  FT  PIERCE  .. 

FL3570     DAYS  INN  

FL3565    ECONO  LODGE  (FL-496)  

FL3549     ECONOMY  INN  

FL3543    EDGEWATER  MOTEL  

FL3554    FARHELLS  ROSE  MOTEL 

FL3552    FISHERMAN'S  INN  

FL3545    GARDEN  STATE  MOTEL  

FL3568    GOOOFELLOW  MOTEL  

FL3567    GRAND  VIEW  MOTEL  

FL3572    HARBOR  LIGHT  INN _. 

FL3556    HOUDAY  BEACH  MOTEL  

FL3547    HOLIDAY  INN  OF  FT  PIERCE 

FL4126    HOLIDAY  INN  SURFSIDE  ...... 

FL4251     HOWARD      JOHNSON      FT 
PIERCE. 

FL3564    KING'S  INN  

FL3551     LAKE  PARK  MOTEL  „..„ 

FL3576    MOTEL  6  1207  ....„ ;..... 

FL3548    NOWALK  MOTEL  _ . 

FL3558    OLIVERS  MOTEL „. 

FL3563    RENO  MOTEL 

FL3557    ROYAL  FOUNTAIN  MOTEL  ... 

FL3553     SKYWAY  MOTEL  

FL3559    SMALLWOOO  MOTEL 

FL3542    STARLITE  MOTEL 

FL3535    SUNSET  INN  ..,...;.. 

FL3571     TREASURE  COAST  INN 

FL3550    WATER  FRONT  MOTEL 

FL3548     DAYS      INN      FT      PIERCE 
BEACH. 

FL2462    BEACh.MARK  IMN 

FL2463    B5ACHMARK  INN 

FL2431     SEST  WESTERN  ALOHA  VIL- 
LAGE. 

FL2442    CONQUiSTAOOa  IN^ 

FL2451     DAYS  INN  

FL2452    DRIFTWOOD       MOTEL       4 
APARTMENTS. 

FL2460    ECONO  LODGE 

FL2449    ECONOMY  MOTEL  

FL2432    EDGEWATER  MOTEL  

FL2456    GREENWOOD  MOTEL    .... 

FL2448    GULF  BEACH  f*DTEL  ... 

FL4075    HOL>0AV    INM    FORT    WAL- 
TON 3SACH. 
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2501  CLEVELAND  AVE  ... 
IBO^I  S.  TAMIAMI  TRAIL 

2571  1ST  ST  

250(1  EDWARDS  DR 


136!  1  INDIAN  PAINT  LN  .. 

2631  1ST  ST  

4564  PALM  BEACH  BLVO 

262<  1ST  ST „....„„ 

256«  1ST  ST  ;_.. 

200(  N.  TAMIAMI  TRAIL  ... 
684  ;STEROBLVD  


124( 


466-  ESTEROBLVD 
623<  ESTEROBLVD 
113(J  ESTEROBLVD 

870*  ESTEROBLVD 
lioq  ESTEROBLVD 


116C  ESTEROBLVD 

609C  ESTERO  BLVO  ;.... 

261C  ESTERO  BLVD  

27a  ESTERO  BLVO  

925   iSTEROBLVO 

689C  ESTERO  BLVO  . 

201    ;AN  CARLOS  BLVD 

695C  ESTERO  BLVD  .....„..„. 

140C  ESTERO  BLVD  

414    ;RESCENT  ST  

2310  ESTERO  BLVD  

2O30  SAN  CARLOS  BLVD 

426C  ESTERO  BLVO  


521(  ESTERO  BLVD 
2041  SEAWAY  OR 

low  S.  4TH  ST 

323(  S.US1  


6651  DARTER  CT 


ESTERO  BLVD 


705C  OKEECHOBEE  RD  

342i  S.  US  HWY  t  

11«  SEAWAY  DR  

382S  S.  US  HWY.  1   

555S  N.  US  HWY.  1  

5220  S.  FEDERAL  HWY.  US  1 

6623  N.  US  1  

1921  N.  US  t 


1160  SEAWAY  DR  

175C  SEAWAY  DR  

7151  OKEECHOBEE  RD 

2600  M.A1A  

7150  OKEECHOBEE  RO 


414  i  VE.  D  

5501  S.  US  HWY.  1   _ 

2500  PETERS  RD  „. 

531  I  .  US  1  

3261  S.  US  HWY.  1  

1921  AVE.  D :„. 

4891  3.  US  HWY.  1   

3455  ^^.  US  HWY.  t  

5504  3.  U&1  

2801  3.  US  H'/VY.  1   

180?  5    ,3  HWY.  1    

70Zt  j<EECHOBEE  RO 

3103  WE.  T  

1920  jEAWAY  DR  


573  ;  ANTA  ROSA  BLVD 

560  <  ORAL  CT  

855  ;  ANTA  ROSA  BLVO 


674  \  ENUSCT    

135  5  JV  MIRACLE  STRIP  PKWY 
682  I  AUTILU3  CT  


100  ;  AT  MIRACLE  STRIP  

1  SE  i^lRACLE  STRIP  PKWY 

1284  i^ARLER  DR 

US  H  VY.  98  E  4..„ 

670  t  4UTI1.US  CT ; 

1 1 10  3ANTA  ROSA  BLVD  


FT  MYERS  FL  33901-4906 
FT  MYERS  FL  33908-4612 
FT  MYERS  FL  33901-2409 
FT  MYERS  FL  33901-2817 


FT  MYERS  FL  33912-1837  „... 

FT  MYERS  FL  33916-1805  

FT  MYERS  FL  33905-3456  

FT  MYERS  FL  33901-  

FT  MYERS  FL  33901-2410  

FT  MYERS  FL  33903-2803  

FT  MYERS  BEACH  FL  33931-2095 

FT  MYERS  BEACH  FL  33931-2709 

FT  MYERS  BEACH  FL  33931-3997 
FT  MYERS  BEACH  FL  33931-4497 
FT  MYERS  BEACH  FL  33931-2626 

FT  MYERS  BEACH  FL  33901-  

FT  MYERS  BEACH  FL  33931-2626 


FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYEPS 
FT  PIERCE 
FT  PIERCE 
W  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 

,FT  Pierce 

FT  PIERCE 

FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 
FT  PIERCE 


BEACH  FL  33931-2692 
BEACH  FL  33931-4326 
BEACH  FL  33931-3396 
BEACH  FL  33931-3503 
BEACH  FL  33931-2192 
BEACH  FL  33931-4698 
BEACH  FL  33931-2127 
BEACH  FL  33931-4610 
BEACH  FL  33931-2798 
BEACH  FL  33931-2697 
BEACH  FL  33931-3297 
BEACH  FL  33931-3093 
BEACH  FL  33931-3842 
BEACH  FL  33931-4199 

FL  34949-3299  

FL  34950-5129 

FL  34982- 

FL  34945-2722  _ 

FL  34945-2606  

FL  33482- 

FL  34949-3194  „... 

FL  33482-  ........ 

FL  34946-  „ ™,„.. 

FL  34982-  .. „. . 

FL  33450-  „ 

FL  34946-1458  

FL  34949-3146  

FL  34949-3296  „ 

FL  34945-2699  

FL  34949-  

FL  34945- 


FL  34950-3045 

FL  33450-  ....^ . 

FL  34945-  .....„..„-. 

FL  34950-8385  ^..... 

FL  33450- 

FL  34950-2745  

FL  34946-  „.... 

FL  34946-  _ 

FL  34982-7372  

FL  34982- 

FL  34950-  ,. 

FL  34945-2605 

FL  34947-2057  

BEACH  FL  34949-3293 


FT  WALTCN  9EACH  FL  32548-6925 
FT  WALTON  BEACH  FL  32548-6936 
FT  WALTON  BEACH  FL  32548-6027 

FT  WALTON  BEACH  FL  32543-6099 
FT  WALTON  BEACH  FL  32548-6514 
FT  WALTON  BEACH  FL  32548-6002 


FT  WALTON 
FT  WALTON 
FT  WALTON 
FT  WALTON 
FT  WALTON 
FT  WALTON 


BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 


FL  32548-6615 
FL  32548-5815 
FL  32548-«299 
FL  32548-6290 
FL  32548-6090 
FL  32548- 


)  - 

)  - 

)  - 

)  - 

;8i3)5ei-iii7 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

407)461-2323 

)  - 
407)465-6600 

)  - 

)  - 

)  - 

»  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

407)465-6000 

407)464-»500 


)  - 

1  - 

)  - 

)  - 

)  - 

)  - 

)  - 

>  - 
I  - 
)  - 
»  - 
»  - 

)  - 

>  - 
)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

»  - 

;904)243-918l 
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FL2450    HOWARD  JOHNSON  MOTOR 

LODGE. 
FL2446    KNIGHT  INN  

LEESIDE  INN 

MARINA  MOTEL 

MARINER  INN  MOTEL 

PLAYGROUND  MOTOR  INN  . 

RAMADA  BEACH  RESORT  ... 

SANDMAN      MOTEL-SUITES 


SEA  ISLE  MOTEL  .... 

SHERATON  INN 

SHONEYS  INNS 

SUPER  8  MOTEL 

TEXAS 7S  INN  

ANCHOR  LODGE 

BAMBI  MOTEL  

BUDGET  INN 

BUDGET  INN 

CABOT  LODGE 

CAPE  COD  INN J. 

CASA  LOMA  LODGE 

COMFORT  INN 

DAYS  INN  

ECONO  LODGE  

ECONO     TRAVEL 


MOTOR 


FL2469 
FL2436 
FL2458 
FL2438 
FL2453 
FL2440 
INC. 
FL2468 
FL2428 
FL2472 
FL2471 
FL2430 
FL0088 
FL0076 
FL0084 
FL0101 
FL0095 
FL0097 
FL0074 
FL4097 
FL0078 
FL0085 
FL0083 

HOTEL. 
FL0108    ELDER  INN  

FAIRFIELD  INN  

GAINESVIUE  INN  

GAINESVILLE  LODGE 

HOJO  INN  

HOLIDAY  INN  MOTEL  2  

HOLIDAY    INN    UNIVERSITY 
CENTER. 
FL0070    HOWARD  JOHNSON  MOTOR 

LODGE. 
FL0092    KNIGHTS  INN  

LA  OUINTA  INN  14669 

MOTEL  6  414  „..._ 

RED  CARPET  INN  

RESIDENCE  INN 

RUSH  LAKE  MOTEL  

SCOTTISH  INN 

SUPER  8  MOTEL  

UNIVERSITY  CENTRE 

HOTEL 

FL0089    UNIVERSITY  INN  

FL1764    GARDENVILLE  MOTEL  

FL1770    GULL     HAVEN     MOTEL     & 

TRAILER. 
FL1749    RED  GABLES  MOTEL  

GOLDEN  GATE  INN 

COLADA  INN 

PINK  HOUSE  MOTEL  

GROVE  MOTEL „ 

KENT  MOTEL  

MERITA  MOTEL 

HO  JO'S  INN 

GLEN  OAK  MOTEL 

GRANT  MOTEL 

FLAMINGO  INN  

GULF  VIEW  MOTEL 

SEA  SHELL  MOTEL 

CAREYS       ANTK3UES       & 
MOTEL 
FL0883    GREEN  COVE  SPRINGS  INN 

NORTH 
FL0887    GREEN  COVE  SPRINGS  INN 

WEST. 
FL1935    LAKE  DAVID  HOTEL 

LAKEFflONT  MOTEL 

GULF  COAST  INN _ 

HOLIDAY  INN  BAY  BEACH  ... 

BEL  AIRE  MOTEL  _ 

ECONO  LODGE  MOTOR  INN 
AND  RESTAURANT. 
FL3409    HAINES  CITY  MOTEL 

HOLIDAY  MOTEL „.. 

RIDGE  PLAZA  MOTEL 

STATE  MOTEL 

BUNNY'S  MOTEL 

VAN-ROOK  INN 

€L  RANCHO  MOTEL 

EL  RK>  MOTEL .... 


FL0104 
FL0087 
FL0053 
FL0090 
FL0082 
FL4052 


FL4192 
FL0093 
FL0080 
FL0096 
FL0091 
FL0072 
FL0099 
FL0094 


FL0914 
FL0930 
FL0942 
FL1198 
FL1067 
FL1310 
FL1919 
FL0341 
FL0361 
FL2377 
FL8351 
FL2353 
FL0886 


FL1940 
FL3583 
FL4134 
FL3442 
FL4129 


FL3391 
FL3424 
FL3401 
FL3374 
FL3459 
FL0733 
FU)480 


314  MIRACLE  STRIP 


209  SW  MIRACLE  STRIP  PKWY  

1350  E.  HWY.  98 

E.  US  98  OKALOOSA  

206  SANTA  ROSA  BLVD 

195  BROOKS  ST.  SE „„^ 

US  HWY.  98  E 

480  SANTA  ROSA  BLVD 


1214  E.  HWY.  98 

1325  E.  MIRACLE  STRIP  PKWY 

203  MIRACLE  STRIP  PKWY  

333  MIRACLE  STRIP  PKWY  

3  SW  MIRACLE  STRIP  PKWY  .„ 

205  NW  14TH  ST 

2119  SW  13TH  ST  

1-75  AND  HWY.  26  

6901  NW  8TH  AVE  

3726  SW  40TH  BLVD  

3820  SW  13TH  ST  

2000  SW  13TH  ST  

2435  SW  13TH  ST  

2820  NW  13TH  ST  

2649  SW  13TH  ST  

700  NW  75TH  ST  


3904  NW  15TH  ST  

6901  NW  4TH  BLVD  

2900  SW  13TH  ST  

413  UNIVERSITY  AVE  

1900  SW  13TH  ST  „... 

7417  NW8TH  AVE  _... 

1250  W,  UNIVERSITY  AVE  ... 


7400  NW  8TH  AVE 


4021  SW  40TH  BLVO  

920  NW  69TH  TERRACE  

4000  SW  40TH  BLVD  

3461  SW  WILLISTON  RD.  AT  I 

4001  SW  13TH  ST  

1410  SW  16TH  AVE 

4155  NW  13TH  ST . „„ 

4202  SW  40TH  BLVD  .'. 

1535  SW  ARCHER  RD 


1901  SW  13TH  ST  . 
11549  US  HWY.  41 
12125  US  41  S  


11545S.  USHWY.  41   

4100  GOLDEN  GATE  PKWY 
212  HARBOR  PL 

310  PEAR  TREE  AVE 

22540  SW  177TH  AVE 

22345  S.  US  HWY.  BOX  103 

21831  OLD  DIXIE  HWY  „ 

HWY.  69  &  1-10 

6275  US  HV^.  1 

4660  US  HWY.  1  

RT.  1  BOX  522A 

MM  58  1/2  US  HWY  . 

RT  1  BOX  154  

22  S.  ORANGE  AVE 


1100  ORANGE  AVE  .. 
1225  lOLEWILD  AVE 


308  S.  MAIN  ST  

21726  US  27 

043  GULF  BREEZE  PKWY 
51  GULF  BREEZE  PKWY 

612HINSONAVE  _._ 

1504  US  HWY.  27  3  


1010  HINSON  AVE  . 
801  HINSON  AVE  ... 
HWY.  27  BOX  397  .. 
905  N.  US  HWY.  27 

36  N.  US  17  4  92 

106  S.  1ST  ST 

424  N.  FEDERAL  HWY 

611  NE2NDCT  


FT  WALTON  BEACH  FL  32548-5298 

FT  WALTON  BEACH  FL  32548-6616 
FT  WALTON  BEACH  FL  32548-6292 
FT  WALTON  BEACH  FL  32548-6299 
FT  WALTON  BEACH  FL  32548-6197 
FT  WALTON  BEACH  FL  32548-5826 

FT  WALTON  BEACH  FL  32548- 

FT  WALTON  BEACH  FL  32548-6922 

FT  WALTON  BEACH  FL  32548-6296 
FT  WALTON  BEACH  FL  32548-6295 

FT  WALTON  BEACH  FL  32548-  

FT  WALTON  BEACH  FL  32548-5209 
FT  WALTON  BEACH  FL  32548-€612 

GAINESVILLE  FL  32603-1 S38 

GAINESVILLE  FL  32608-1534 

GAINESVILLE  FL  32601- 

GAINESViaE  FL  32605-4393 

GAINESVILLE  FL  32608-2349 

GAINESVILLE  FL  32608-3510  _ 

GAINESVILLE  FL  32608-1533 

GAINESVILLE  FL  32608-  

GAINESVILLE  FL  32609-2832 

GAINESVILLE  FL  32608-2012  

GAINESVIUE  FL  32607-1608  - 

GAINESVILLE  FL  32605-1910  .„ 

GAINESVIUE  FL  32607-  „ 

GAINESVILLE  FL  32608-3099  

GAINESVIUE  FL  32601-  _. 

GAINESVIUE  FL  32608-1531  „ 

GAINESVILLE  FL  3260S-4394 

GAINESVILLE  FL  32601-  _„,... 

GAINESVIUE  FL  32605-4323  

GAINESVILLE  FL  32608-2373 

GAINESVIUE  FL  32605-6618 

GAINESVIUE  FL  32608-2372  _. 

GAINESVILLE  FL  32601-  

GAINESVIUE  FL  32608-3599 

GAINESVIUE  FL  32608-1150 

GAINESVILLE  FL  32609-1808  

GAINESVIUE  FL  32608- 

GAINESVIUE  FL  32608-1196 

GAINESVIUE  FL  32608-1530 

GIBSONTON  FL  33534- 

GIBSONTON  FL  33534- 

GIBSONTON  FL  33534-9720 

GOLDEN  GATE  FL  33999-6599  

GOOOLAND  FL  33933-9999  ™, 

GOOOLAND  FL  33933- 

GOULDS  FL  33170-3702 

GOULDS  FL  33 170-  „ 

GOULDS  FL  33170-  

GRAND  RIDGE  FL  32442- 

GRANT  FL  32905- 

GRANT  FL  32949-9999 

GRASSY  KEY  FL  33060- 

GRASSY  KEY  FL  33050- 

GRASSY  KEY  FL  33050-9703 

GREEN  COVE  SPRINGS  FL  32043- 

3406. 
GREEN  COVE  SPRINGS  FL  32043-  ... 

GREEN  COVE  SPRINGS  FL  3204^ 
3802. 

GROVELAND  FL  32736-2557 

GROVELAND  FL  3473&-  - 

GULF  BREEZE  FL  32561^722  

GULF  BREEZE  FL  32561- 

HAINES  CITY  FL  33844- 

HAINES  CITY  FL  33844- 


HAINES  CITY 
HAINES  CITY 
HAINES  CITY 
HAINES  CITY 
HAINES  OTY 
HAINES  OTY 
HALLANDALE 
HALLANDALE 


FL  33844-  

FL  33844- 

FL  33844-  

FL  33844-3712  . 

FL  33844-  

FL  33844-  

FL  33009-3449 
FL  33009-3504 


(       ) 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 


)      - 
)      - 

)      - 

)      - 

)  - 
,904)373-6600 

)  - 
[904)373-7816 

)      - 

)      - 

)      - 

)      - 

904)376-1224 

)      - 
)      - 

{904)376-1661 

)       - 


904)332-6466 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 


)  - 

)  - 

)  - 

)  - 

)  - 

M  : 

)  - 

)  - 

»  - 

»  - 

)  - 

)  - 

)  - 

)  - 


)  - 

)  - 

)  - 

(904)932-2214 

)  - 
813)422-8621 

»  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
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HAL- 


FL0615 
FL0595 
FL06o8 
FL0473 
FL0446 
FL0S59 
FL04S9 
FL0e09 
FL0663 
FL0602 
FLOS 10 
FLC666 
FL0498 
FL0632 


FL0«45 
FL1657 
FL0877 
FLC861 
FL0988 
FL1004 
FL1295 
FLC995 
FL1127 
FL13P2 


FL0598    FLAMINGO  MOTEL  .... 

-  ^L0501     FLORAL  MOTEL  _ 

FL0579    FREOOLA  MOTEL 

FL0739    HOWARD    JOHNSON 

LANOALE. 
FL0489    KARL     MOTEL    &    APART- 
MENTS. 
FL0664    LODGE  MOTEL 

MAMIES  MOTEL „_.... 

MIRAMAR  MOTEL „ 

ORCHID  MOTEL  _ 

PAMELA  ARMS  MOTEL  

PARKVIEW  MOTEL 

PITTSBURGH  MOTEL  

RAMADA  GOLF  &  RACQUET 

RIVIERA  RESORT  HOTEL  .... 

iSAUNOERS  MOTEL  ...„ 

SUN  &  FUN  MOTEL 

SUNRISE  MOTEL „ 

SUNSHINE  MOTEL  

TAPPS  MOTEL  

WATERS  EDGE  RESORT  & 
MARIN. 

fl3893   fairview  motel  

sunnybrook  motel  

waldorf  motel 

el  rancho  motel  

mid  florida  motel  

airline  hotel 

anchor  hotel 

bome  motel  

dixie  ross  hotel  ..„ 

dp  m  ii  motel  

fantasy  motel  

fl1006  hialeah  cabana  hotel  .... 
flu 78  hialeah  executive  effcy 

mot\ 
fl1283  hialeah  executive 

MOTEL  ^ 

FL1179    HIALEAH  MOTEL 

FL1335    HOLIDAY  INN  HIALEAH  

FL4058    HOLIDAY       INN       HIALEAH 

MIAMI  LAKES. 
FL1275    HOLIDAY  MOTEL 

NEW  CHESAPEAKE  MOTEL  . 

OKEECHOBEE  INN 

PISLES  MOTEL  

RAINBOW  INN  MOTEL 

STAR  MOTEL „ 

PARK  PLAZA  HOTEL 

BLOOMSBURY  INN  ....„ 

CADILLAC  MOTEL  „... 

GREAT  OUTDOORS  INN  

MAYFLOWER  MOTEL  

SUNSET  MOTEL  

HOLIDAY   INN   OF   DELRAY 
BEACH.- 
FL2419    DIXIE  MOTEL  

HI  LITE  MOTEL  .... .. 

HO  LO  KA  MOTEL  

HOLIDAY  TERRACE  MOTEL 

BAREFOOT  MAILMAN 

HOTEL  &  RESORT. 

FL2298    HERITAGE  INN  SUITES  

fl22B3    JUPITER       ISLAND       CLUB 
HOTEL. 

FL2284     PALMS  MOTEL  

FL29e5    BEN  TRAILER  PARK  MOTEL 
FL2958    BEST    WESTERN    TAHITIAN 
RESORT 

fl2959   holiday  motel 

la  rue  19  motel 

anchor  motel 

co;.on;al  motel 

COZY  VILLA  motel 

DAYTONA        BEACH/HOLLY 
HILL  TRAVELODGE. 

FL3858    DELUXE  MOTEL  

FLORIDA  INN  

FLORIDA  MOTEL  

HAPPY  TIME  MOTEL  

HOLLY  HILL  MOTOR  INN  ..._. 

HOLLY  HOUSE  MOTEL 

INDIAN  PALMS  MOTEL  ......... 

OUALiTY  MOTEL  „ 


FL1290 
FL1322 
FL12*} 
FL1254 
FL10S9 
FLI374 
FL0106 
FL0071 
FLO 105 
FLO 102 
FL0073 
FL2889 


FL2413 
FL2408 
FL2420 
FL0773 


FL2963 
FL3394 
FL3983 
FL4002 
FL0055 


FL39C3 
FL3879 
FL3992 
FL4001 
FL3770 
FL3913 
FL3389 


70 

7(1 
9CD 
1(1 


42  5  SE  9TH  ST 


K)8 

62? 

72  > 

82) 

7CI 

8Qt 

7C3 

26 

2C30 

70) 

3C) 

70  > 

70  5 

62) 

19  15 


59  >4  S.  RIDGEWOOD  AVE  . 

30  >0  SUNNYBR<X)K  RD 

H\  ry.  27  

23  iO  N.  FLORIDA  AVE  

23  >5  N.  FLORIDA  AVE 

93  !  PALM  AVE . 

90  I  W.  1ST  AVE  

32  (0  PALM  AVE 

10  IE.  17THST 

13  «  W.  OKEECHOBEE  RD  , 
84  i  E.  OKEECHOBEE  RD  ... 

50  I W.  1ST  AVE  

16|  W.  OKEECHOBEE  RD  .. 

13i  W.  OKEECHOBEE  RD  ... 


55i 


HV  Y 
HV  Y 


28(9 


HV|Y 

N 

1 


01 


8615 


JU  ' 


23;  7 


11; 
20 
211 
20i 
502 
743 


5C( 

81( 

] 

40; 

721 

1 

828 

801 


NE2NDCT  

NE  3RD  ST 

S.  FEDERAL  HWY 
ANSIN  BLVO 


NE  10TH  ST  „.._. 

NE  4TH  ST 

NE  7TH  ST 

NE  10TH  ST 

NE  5TH  ST „ 

S.  FEDERAL  HWY 

NE  3RD  ST „.. 

DIPLOMAT  PKWY  _ 

S.  (XEAN  OR  .... 

NE  6TH  ST 

NE  2ND  ST 

NE  4TH  CT 

NE  5TH  ST  „ 

NE  2N0  CT  

S.  OCEAN  DR  ..„ 


19  0 
660 


E.  OKEECHOBEE  RD 

W.  49TH  ST 

W  20TH  AVE 


50  I  E.  25TH  ST 

93!   W.  OKEE-  CHOBEE  RD 
691  E.  OKEECHOBEE  RD  .... 
1 1#4  W.  OKEECHOBEE  RD  . 
28*1  W.  OKEECHOBEE  RD  . 
ie  1  W.  OKEECHOBEE  RO  . 

77117  NW  103RD  ST 

30  ^JE  1ST  AVE „. 

N.  JS  41  AND  441  _ „... 


27  AND  41  S.  2  M 

,  441    


JS  41  AND  441  „.... 
S.  OCEAN  BLVD 


12!   S.  KINGS  RD  „ 

RT|i  box  1  HWY.  1  

1  4  M  N  

\}S  HWY.  1  1  MILE  N 
1  HWY.  A1A  


SE  FEDERAL  HWY  . 
ITER  ISLAND _ 


0125 


0-5 


SE  US  HWY.  1 

HICKORY  LN 

N.  US  HWY.  19  . 


1  US  HWY.  19 

3  US  HWY.  19  

RIDGEWOOD  AVE 
RIDGEWOOD  AVE 
RIDGEWOOD  AVE 
RIDGEWOOD  AVE 


^7 


RIDGEWOOD  AVE  „ 
RIDGEWOOD  AVE  - 
RIDGEWOOD  AVE 
RIDGEWOOD  AVE  .. 
RIDGEWOOD  AVE  .. 
)  R:DGEV;(X)D  AVE 
RIDGEWOOD  AVE  .. 
RIDGEW(X)0  AVE  - 


HALLANOALE  FL  33009-3504 

HALLANDALE  FL  33009-3511 
HALUVNDALE  FL  33009-7125 
HALLANDALE  FL  33009-3992 

HALUNDALE  FL  33009-7114 


HALLANDALE 
HALLANDALE 
HALUNDALE 
HALLANDALE 
HALLANDALE 
HALLANDALE 
HALLANOALE 
HALLANOALE 
HALWNDALE 
HALLANDALE 
HALLANDALE 
HALLANDALE 
HALLANDALE 
HALLANDALE 
HALLANOALE 


FL  33009-2661 
FL  33009-3519 
FL  33009-3542 
FL  33009-2664 
FL  33009-3530 
FL  33009-7123 
FL  33009-3512 
FL  33009-3721 

FL  33009-  

FL  33009-3537 
FL3300&-»324 

FL  33009-  

FL  33009-3531 
FL  33009-3505 
FL  33009-5993 


HARBOR  OAKS  FL  32127- 

HARBOUR  HEIGHTS  FL  33583- 

HAVANA  FL  32333- 

HERNANDO  FL  32642-4432  

HERNANDO  FL  32642-4424 

HIALEAH  FL  33010-4098  

HIALEAH  FL  33010-4097  

HIALEAH  FL  33012-6429  

HIALEAH  FL  33010-3^07  

HIALEAH  FL  33010-231 1  

HIALEAH  FL  33010-5927  „ _.. 

HIALEAH  FL  33010^704  

HIALEAH  FL  33010-4723  


HIALEAH  FL  33010-4723 

HIALEAH  FL  33010-5352 
HIALEAH  FL  33012-2973 
HIALEAH  FL  3301&-  „ 


HIALEAH  FL  33013-3827  

HIALEAH  FL  3301 0-2911  

HIALEAH  FL  3301  &-5696  

HIALEAH  FL  33010-2916  

HIALEAH  FL  33010-1056 

HIALEAH  FL  33010-2325  

HIALEAH  GARDENS  FL  33016-2473 

HIGH  SPRINGS  FL  32643- 

HIGH  SPRINGS  FL  32643- 

HIGH  SPRINGS  FL  32643- „ 

HIGH  SPRINGS  FL  32643-2643  

HIGH  SPRINGS  FL  32643- 

HIGHLAND  BEACH  FL  33487-1899  „ 


HILLIARD  FL  32046-  „. 

HILLIARD  FL  32046-9725  

HILLIARD  FL  32046- „; 

HILLIARD  FL  32046-  

HILLSBORO  BEACH  FL  33062- 

HOBE  SOUND  FL  33455-6026  „ 
HOBE  SOUND  FL  33455- „. 


HOBE  SOUND  FL  33455- 

HOUDAY  FL  34691-9781  

HOLIDAY  FL  34691-3940 

HOLIDAY  FL  34691-5638 

HOLIDAY  FL  34691-4345 

HOLLY  HILL  FL  32017-4932 

HOLLY  HILL  FL  32017-4932  ..... 

HOLLY  HILL  FL  32017-4424 

HOLLY  HILL  FL  32017- 


HOUY  HILL  FL  32017-4424 

HOLLY  HILL  FL  32117- 

HOLLY  HILL  FL  32117-2719 
HOLLY  HILL  FL  32017-4421 
HOLLY  HILL  FL  32017-3619 

HOLLY  HILL  FL  32117- 

HOLLY  HILL  FL  32017-3518 
HOUY  HILL  FL  32017-3517 
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FL3933    RANCH  MOTEL „.... 

FL3912    RIDGEWOOD  INN 

FL4028    TENA'S  MOTEL 

FL3908  TROPICAL  GABLES  OXIRT 
MOTEL 

FL3742    TWI  LIGHT  MOTEL  

FL3809    TWI-LITE  2  MOTEL  „.. 

FL3923    TWIN  OAKS  MOTEL  

FL0807    A  TOUCH  OF  CLASS  MOTEL 

FL0562    ADOBE  HACIENDA  MOTEL  .. 

FL0465    ADRIATIC  MOTEL 

FL0521     ALPINE  INN  

FL0572    ANCHORAGE  MOTEL  

FL0452    ANCHORAGE  MOTEL  II  

FL0457    ANCHORAGE  MOTEL  III  ....... 

FL0530    ANTIQUE  MOTEL 

FL0448    ASPLUND  COURT  MOTEL  .... 

FL0515    BAHAMA  MOTEL  

FL0627    BARBIZON  MOTEL  

FL0526    BEACH  &  TOWN  MOTEL  

FL0736    BEACH  HOUSE  MOTOR  INN 

FL0824    BEACH  INN  

FL0467    BERNARD  MOTEL  

FL0772    BERNARD  MOTEL  

FL0794    BUDGET  MOTEL 

FL0610    CALIFORNIA  DREAM  INN  

FL0622    CANADA  MOTEL 

FL0437    CAPE  COD  MOTEL 

FL0631  CATHY'S  MOTEL  &  APART- 
MENTS. 

FL0634    CHARM  MOTEL  

FL0695    CHELSEA  HOTEL  

FL0490    COLONIAL  MOTEL  :... 

FL0798    COMFORT  INN 

FL0460    CURTIS  MOTEL  

FL0552    CURTIS  MOTEL  

FL0811  DAYS  INN  FT  LAUDERDALE 
HOLLY  AIRPORT. 

FL0671  DAYS  INN  HOLLYWCX3D 
0254. 

FL0494    DIXIANA  MOTEL  

FL0429    ECONOMY  STAR  INN  

FL0681     ELITE  MOTEL 

FL0756    ELMS  APARTMENTS  MOTEL 

FL0669    ENTRADA  MOTEL  

FL0749    FLETCHER  STREET  MOTEL 

FL0633  GOLDEN  SAND  MOTEL 
APARTMENTS. 

FL0509     GREEN  SEAS  MOTEL  

FL0567    GREENBRIAR  MOTEL „. 

FL0680    HAPPY  DAYS  MOTEL  

FL0458    HILL  MOTEL  _..... 

FL0713    HO  JO  INN— HOLLYWOOD  ... 

FL0564    HOLIDAY  BEACH  INN  

FL0715    HOLIDAY  INN  

FL0488    HOLIDAY  MOTEL 

FL0653    HOLLY  HILL  MOTEL  

FL0734  HOLLYWOOD  BEACH  HIL- 
TON. 

FL0421  HOLLYWOOD  HILLS  MOTOR 
LODGE. 

FL0502    H<XLYWOOD  MOTEL 

FL0504    HOaYWOOD  PLAZA  

FL0731  HOWARD  JOHNSON  MOTOR 
LODGE. 

FL0516    ILLINOIS  COURT  MOTEL 

FL0431     INN  ON  THE  PARK  

R.0620    IRIS  MOTEL 

FL0422  JACLYNE  APARTMENT  « 
MOTEL 

FL0534    KENT  MOTEL 

FL0594    KING  COLE  MOTEL  ...„ 

FL0423    LILI  MOTEL „ 

FL0702    LUCKY  BOY  MOTEL 

FL0661     MARINER  MOTEL  

FL0778    MAYO  MOTEL  

FL0667  MONTREAL  INN  AT  HOLLY- 
WOOD BEACH. 

FL0624     MOON  CREST  MOTEL 

FL0561     NEVADA  MOTEL 

FL0450  OCEAN  DRIVE  VILLAS 
MOTEL 

FL0476    OCEAN  (SATE  MOTEL 

FL0600  {x:ean  house  motel 

FL0608    (XEAN  MANOR  MOTEL  


1028  N.  RIDGEWODO  AVE  . 
128  RIDGEWOOD  AVE  ....... 

1034  RIDGEW(X»D  AVE  

1245  RIDGEWOOD  AVE  ..... 


712  RIDGEWOOD  AVE  .. 
1125  RIDGEWOOD  AVE 
163  RIDGEWOOD  AVE  .. 

4054  SW  42ND  AVE  

1223  N.  FEDERAL  HWY. 

1747  FUNSTON  ST „. 

309  OKLAHOMA  ST 

1515  N.  (XEAN  DR  

1500  N.  (XEAN  DR 

1725  TAYLOR  ST 

2342  N.  FEDERAL  HWY  . 

808  N.  17THAVE 

800  N.  FEDERAL  HWY  .„ 

350  MONROE  ST 

1010  S.  FEDERAL  HWY  . 

1215  N.  OCEAN  DR 

350  PALM  ST 

1819  WILSON  ST 

1832  TAFT  ST  „ 

2000  N.  FEDERAL  HWY  . 

300  WALNUT  ST  

2223  WASHINGTON  ST  . 

3001  N.  (XEAN  DR 

338  WALNUT  ST  „ 


1856  SHERMAN  ST  

2021  PIERCE  ST „„ 

700  S.  FEDERAL  HWY  .. 

2520  STIRLING  RD  

1501  S.  FEDERAL  HWY 

1750  MAYO  ST  

2601  N.  29TH  AVE 


2711  S.  (XEANDR 


1822  DIXIANA  ST 

1323  N.  FEDERAL  HWY 

1735  ARTHUR  ST  

316  ELM  ST „ 

509  N.  FEDERAL  HWY  .. 

1714  FLETCHER  ST  

707  N.  BROADWALK  


1419  S.  FEDERAL  HWY  ... 

1901  S.  SURF  RD  

1950  TAFT  ST  

418  S.  FEDERAL  HWY  

2900  POLK  ST  

4111  S.  OCEAN  DR  

1925  HARRISON  ST  

1104  S.  FEDERAL  HWY  ... 
3806  HOLLYW(XD  BLVD 
4000  S.  OCEAN  DR  


4900  HOLLYWOOD  BLVD 


410  N.  FEDERAL  HWY 
2035  VAN  BUREN  ST  . 
2501  N.  OCEAN  DR 


200Q  WASHINGTON  ST 
325  N.  FEDERAL  HW^  .. 

1858  DEWEY  ST 

2606  N.  OCEAN  DR  


1120  S.  FEDERAL  HWY 

3415  N.  OCEAN  DR 

326  MINNESOTA  ST  .™. 
610  S.  FEDERAL  HWY  . 

702  N.  SURF  RD  .„ 

1745  MAYO  ST  

336  BALBOA  ST „.. 

345  INDIANA  ST  

322  NEVADA  ST  

1701  N.  OCEAN  DR  

308  PIERCE  ST 

4053  S.  SURF  RD 

338  BUCHANAN  ST 


HOLLY  HILL  FL  321 17-2834 

HOLLY  HILL  FL  32017-5028 

HOLLY  HILL  FL  32117- 

HOUY  Hia  FL  32017-2721 

HOLLY  HILL  FL  32117-3620 

HOaY  HILL  FL  32017-2719 

HOUY  Hia  FL  32017-5040 

HOLLYWOOD  FL  33023- 

HOLLYWODO  FL  33020-3629  .... 

HOaYW(XD  FL  33020-6413  _„ 

HOUYWIXD  FL  33019-3442 

HOLLYW(X)0  FL  33019-3316  „.. 

HOUYWOOO  FL  33019-3317  

HOaYW(X)D  FL  33020-4683 

HOLLYW(X)0  FL  33020-2232  

HOLLYW(X>0  FL  33020-35 12  

HOLLYWOOD  FL  33020-3598  

HOLLYWOCX)  FL  33019-2004  

HOUYWOOO  FL  3302O-6O9S  „ „. 

HOUYWCXJO  FL  33019-3310  

HOLLYWCXXJ  FL  33019-4504  

HOLLYWOOD  FL  33020-2725  „ 

HOLLYWODO  FL  33020-2721  „ 

HOaYW{XX)  FL  33020-2226  

HOUYWOOO  FL  33019-4604  .„ 

HOLLYWCXX)  FL  33020-5962  

HOLLYWOOD  FL  33019-3709  „. 

HOUYWOOD  FL  33019-4604  

HOUYWODD  FL  33020-2123 

HOLLYWCXX)  FL  33020-4026  

HOLLYW(X>D  FL  33020-5424  „... 

HOLLYWOOD  FL  33020-1122  „. 

HOLLYWCXX)  FL  33020-6343  „.. 

HOUYWCXX)  FL  33020-6543 

HOLLYWOOD  FL  3302(^  

HOLLYWCXX)  FL  33019-2798  

HOLLYWOOD  FL  33020-3114  

HOLLYWODO  FL  33020-2846  ™. 

HOUYWODO  FL  33020-3625 

HOLLYWCXDO  FL  33019-4504  

HOaYWCXX)  FL  33020-4699  „. 

HOLLYWOOD  FL  33020-6503 

HOUYWOOO  FL  33019-1203 

HOUYWCX)0  FL  33020-6341  

HOUYWCXDD  FL  3301&-2418  

HOLLYWCXDO  FL  33020-2723 „, 

HOLLYWOOD  FL  33020-5114 

HOUYWOOO  FL  33020-4289  

HOUYWOOO  FL  3301»-3011  

HOUYWOOO  FL  33020-5061  

HOLLYWCXDO  FL  33020-6093 

HOLLYWOOD  FL  33021-6730 

HOLLYWOOD  FL  33019-3010  ._ 

HOUYWOOO  FL  33021-6508  

HOLLYWCXDO  FL  33020-4619 

HOUYWCXDD  FL  33020-5029 

HOUYWOOO  FL  33019-3600  _.„ 

HOUYWCXDD  FL  33020-6930  „ 

HOUYWCXDD  FL  33020-4691  

HOUYWOCX)  FL  33020-6018  ._ 

HOUYWOOO  FL  33019-3612  

HOLLYWCXDO  FL  33020-€092  

HOUYWOOO  FL  33019-3805 

HOUYWCX)0  FL  33019-3349  .„ 

HCXJ.YWCXDO  FL  33020-5422  

HOUYWOOO  FL  33019-1212  

HOUYWCXDD  FL  33020-6542  

HOUYWCXDD  FL  33019-4602  

H(XLYWOOO  FL  33019-1239  .„ 

HOUYWOOO  FL  33019-3532  „ 

HOLLYWOOD  FL  33019-3411  

HOUYWOOO  FL  33019-1240 _ 

HOLLYWOOD  FL  33019-3015 

HOLLYW(XD  FL  33019-1236  


(305] 


1923-2100 


61990 


Federal  Register  /  Vol.  59 


UMI 


No.  231  /  Friday,  December  2.  1994  /  Notices 


FLOW?  OCEAN  QUEEN  MOTEL 

FL0589  OCEAN  TERRACE  MOTEL  ... 

FL0449  OCEANSIDE       MOTEL       & 

APARTMENTS. 

FL0454  PATIO       APARTMENTS       & 

MOTEL 

FL0737  PLANET  MOTEL 

FL0533  RiCCARDO  MOTEL  „ 

FL0471  RICHARD'S  MOTEL  

FL(K31  RIO  MOTEL  ._ 

FL0538  RIO  MOTEL ,. 

FL0583  RIO  MOTEL  „ 

Fl0484  RtO  THUNDERBIRD  MOTEL  . 

FL0642  RUFFY-S  MOTEL  &  MARINA  . 

FL0462  SAND  DUNES  MOTEI 

FL0580  SANDPEE3LE  MOTEL 

FL0S84  StA  LODGE  MOTEL „.. 

FL0442  SHELDON  HOTEL 

FL0477  SHELL  MOTEL  

FL06I7  SIERRA  MOTEL  ^... 

FL0438-  SIESTA  MOTEL 

FLCW27  SILVER  SFRAYMTL&  ARTS 

FL0539  SKY  HAR30R  MOTEL 

PL0453  SUN  MAHOR  MOTEL  ....„ 

FL0760  SUN  RAY  LOQGE  MOTEL  .„.. 

FL0674  SUNNY  PINES  MOTEL  

FL0537  ■  Sunshine  motel 

Fl0444  TAFT  motel.  &.  APART- 
MENTS. 

FL0621  TALLY  HO  MOTEL  

FL06I9  THE  eoo  PLAZA  &  MOTEL  .... 

Ft06(3O  TOWN  VIEW  MOTEL  & 
APARTMENT. 

FL0779  TOWNE  CABANA  MOTEL  

FL0786  TRADE  WiWDS  MOTEL  

=L05.'4  TP;0  MOTEL  

"L0440  TROPIC  ISLE  MOTEL  & 
Ap-'S 

FL3443  TROPICAL  BREEZE  MOTEL  . 

F1.06S9  rVLER  HOTEL 

FL08)5  U  S  1  MOTEL  „"... „ 

FL0d73  VAGfi.aOND  MOTEL  ._ 

FL0801  VENEZIA  INN 

FL04O1  VENTURA  INN  MOTEL  

FLC559  V.'AVtS  MOT£l  &  APART- 
MENTS. 

F'.Ooia  WONDERFUL  TIME  MOTEL  .. 

FI.>561  YONtr^BS  MOTEL  

F.058.3  YOUNGS  MOTEL  &  ARTS  .... 

FU1S5  AQUA.SIUS  MOTFL  

FL2139  DRiFrwOOD  MOTEL  

FL2I70  HALEYS  MOTEL   „, 

FL2'63  RESCR'6S  MOTEL  

FuSJO/  WHUE  SANDS  MOTEL 
ANNCX. 

FL0982  ANHINGA  MOTE^ 

FLCPa7  BEL  AIR  MOTEL-., .. 

FL!08a  CARjSE  MOTEL  ,.„;..^._ 

Fl;340  DAYS  IhN ., „ 

'L1343  ECCjNO  LODGE  . ....„ 

FL1C32  EVERGLADES  MOTEL  ......... 

Fl;?36  GREE'l  SrONE  .MOTEL  ..." 

FLt278  HOLIDAY  INN  

FL1028  HOWARD  JOHNSON  MOTOR 
LODGE. 

i^LlOM  LAND  MAR,-^  HOTEL  

FLir70  PARK  MOTEL  

Fl.0993  PEDIAMO  HOTEL  

FL1300  TRADEWINCS  MOTEL  

PLiaog  W-iKE  HERON  MOTEL  „-. 

FL'371  WILLIAMS  HOTEL 

FL03;6  HUEY3  MOTEL  . , 

FL0866  RIVERSiDE  INN  . „„„........ 

FL086J  BELL  VILLA  MOTEL 

Fl0^69  FISH  NET  MOTEL  


FLCS/4    SHERATON       HCMOSASSA 

SPRINGS  INN 
FL0868    THREE  RIVERS  MOTEL  ....... 

fLU46    HORSESHOE  MARINA 

MOTEL 
FLI927    CRACKERS  COVE  MOTEL  ... 
FL'947     MISSION  inn '.. 


;.^,. 


«  50  N.  SURF  RD 

«  to  N.  4TH  TERRACE 

31  5  CLEVELAND  ST 

3;  5  NEW  YORK  ST  

UXH.  OCEAN  OR 

3J  3  ELM  

K  i9  S.  FEDERAL  HWY  ....... 

IS  ?3  DEWEY  ST „ 

U  24  WASHINGTON  ST  

1£  J3  DEWEY  ST „ „ 

U31  PLUNKETTST  

2:  :)8  N.  OCEAN  DR  „ 

1:  ?4  MCKINLEY  ST 

32  r  FRANKLIN  ST  „... 

31  »  MINNESOTA  ST _%..... 

1C  XI  BROADWALK  „.. 

y.  n  S.  FEDERAL  HWY  

1/  13  RODMAN  ST  

1;  W  MCKINLEY  ST 

21  15  N.  OCEAN  DR  ...._. 

2;  X)  N.  OCEAN  DR  

3'  !  OKLAHOMA  ST 

U  17  WASHINGTON  ST  

6;  >NW62NDAVE 

3<  >  PALM  ST 

17  13  TAFT  ST  „: 

5J  ;i  N  OCEAN  DR 

eC  !  N.  BROADWALK  .„ 

2:  ;2  VAN  BUREN  ST 

15  >0  TAYLOR  ST 

21  12  JOHNSON  ST 

2;  ;i  s.  STATER0  7  ...;..._..; 

31  i  TAYLOR  ST 

2C  )7  N.  OCEAN  DR  ..?. „ 

21  IN.  20TH  AVE  

91  )  N.  FEDERAL  HWY  . 

17  !5  TAFT  ST  „ 

1:  13  N.  FEDERAL  HWY 

72  )  N.  FEDERAL  HWY  

31  I  OAK  ST  „„.. 

34  •■  INDIANA  ST  _;..Z..,™..... 

16  ON.  FeDERALHWTY  

IS  5  N.OCEAN  OR  

!C  >  33TH  ST 

51  i3  N.  GULF  DR  

81  12  N.  GULF  DR „ 

66  10  N.  GULF  DR .„,., 

6£  12  N.  GU^F  DR  

2£  '.  S.  KROME  , 

12  i2  N.  KROME  AVE  . 

84    N.  KROME  AVE  .......„.„i, 

51  M-Vu  STEAD  8LVD-.... 

27  07  S  DIXIE  HWY  ...._„v..., 
60  I  S.  KROME  AVE  ....:_........ 

30  1  N  KROME  AVE 

99  I  HOMESTEAD  BLVO  

!C  0  HOMESTEAD  BLVO  

5a  S.  FLAGLER  AVE  

SO  I  3.  KROME  AVE  

£  :  .  FLAGLER  AVE  

84  I  N.  KROME  AVE  

30  00  S.  DIXIE  HWY  

40  !  SW  6TH  ST  

95  5  S.  SUNCOAST  BLVD  .... 

W  SR  490  

34  0  S.  SUNCOAST  BLVD  .... 

89  5  HALL  RIVER  RO  .„.. 


HWY.  19  ... 

JS  19  1  M  .. 

RSESHOE  MARINA  

^KESHORE  DR  

M9  &  FLA  48 


HOLLYWOOD  FL  3301»-4511  

HOLLYWOOD  FL  33019-4601  ...„ 

HOLLYWOOD  FL  33C19-3436  

HOLLYWOOD  FL  33019-1432 

HOLLYWOOD  FL  33019-3315  

HOLLYWOOD  FL  33019-4503  

HOLLYWOOD  FL  33020-6029  

HOLLYWOOD  FL3302&-S0 17 

HOUYWOOD  FL  33020-e039  

HOLLYWOOD  FL  33020-6083  

HOLLYWOOD  FL  33020-6347  

HOLLYWOOD  FL  33019-1 122  ..._ 

HOLLYWOOD  FL  33020-2852  ..; 

HOLLYWOOD  FL  33019-4417  

HOaYWOOOFL  33019-3349  

HOLLYWOOD  FL  33019-1299  

HOLLYWOOD  FL  33020-6029  

HOLLYV.'OOD  FL  33020-64.19  ; 

HOLLYWOOD  FL  33020-29b2 

HOLLYWOOD  FL  33019-3504  

HOLLYWOOD  FL  33019-3708  .;...... 

HOLLYWOOD  FL  33019-3442  ;.... 

HOLLYWOOD  FL  33020-6122  

HOLLY'JWOOD  FL  33024-7830 

HOLLYWOOD  FL  33019-4506  

HOLLYWOOD  FL  33020-2836 

HOLLYWOOD  FL  33019-4405  

HOLLYWOOD  FL  33019-  

HOLLYWOOD  FL  33020-4925 

HOLLYWOOD  FL  33020-4652  

HOLLYWOOD  FL  33020-3824  

HOLLYWOOD  FL  33023-41 70  ... 

HOLLYWOOD  FL300l*-1434 

HOLLnVOOD  FL33019-341S  

HOLLYWOOD  FL  33C20-4503  „.. 

HOLLYWOOD  FL  33020-  _.......... 

HOLLYWOOD  FL  3302vV2S35  ._. 

HOLLYWOOD  FL  33020-3629 

HOLLYWOOD  FL  33n2!>-4C98  .„... 

HOUYV^OCO  FL  33019-4402 „•. 

HOLLYWOOD  FL  33019-1238  

HOLLYWOOD  FL  33020-2824 

HOLLYWOOD  FL  3301S-3405  „ 

HOLMES  PEACH  FL  34217- .!? 

HOLME.=^  BEACH  FL  34217- ., 

HOLMES  BEACH  FL  34217- ;........ 

HOLMES  BEACH  FL  34217- 

HOLMES  BEACH  FL  34217- 


HOMESTEAD 
HOMESTEAD 
HOMESTEAD 
HOMESTEAD 
HOMESTEAD 
HO\!£  STEAD 
HOMESTEAD 
HOMESTEAD 
HOMESTEAD 

HOMESTEAD 
HOMESTEAD 
HOMESTEAD 
HOMESTEAD 
HOMESTEAD 
HOMESTEAD 
HOMCSASSA 
HOMOSASSA 
HOf*jSASSA 

9999. 
HOMOSASSA 

9999. 
HOMOSASSA 


FL  33C3:K7202 

FL  33030-4205 

FL  3303CM494  

FL  3303:^-7497 

FL  .33032-8221 

FL  33030-7209 ., 

FL  33030-6039  .._ 

FL  33030-5092 ....;._, 

FL  30030-6029 

FL  33030-7397 

FL  33030-7210 

FL  33030-7396 

FL  33030-4407 ,. 

FL  33030- 

FL  33030-7145  

FL  32646- 

FL  32646-8035 ..;. 

SPRINGS    FL    32647- 

SPRINGS    FL    32647- 

SPRINGS  FL  32647-  .... 


HOMOSASSA    SPRINGS    FL    32547- 

9999. 
HORSESHOE  BEACH  FL  3264a- 


HOWEY  IN  THE  HILLS  FL  32737- 
HOWEY  IN  THE  HILLS  FL  32737- 
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FL2966 

FL2978 

FL2962 

FL2976 

FL2969 

FI.2995 

FL0919 

FL0901 

FL0928 
CIENCIES. 

FL0929    PINE    RIDGE   MOTEL   EFFI- 
CIENCIES. 

FL0932    THE  IMMOKALEE  INN 

FL0330    BEACH  HOUSE  MOTEL  _. 

FL0418    BEACH  TROPICS  MOTEL 

FL0393    HOLIDAY  INNMELB  OCEAN- 
FRONT. 

FL0401     MELBOURNE     BEACH    HIL- 


CORAL  SANDS  MOTEL 

FLORIDA  WEST  MOTEL  

INN  ON  THE  GULF  

STAR  MOTEL 

SUNCOAST  MOTEL 

WORD  OF  LIFE  MOTEL  

BOBS  MOTEL 

MOTEL  HWY  29 

PALMS     MOTEL     «     EFFI- 


TON. 
FL0338 
FL0320 
FL0408 
FL0318 
FL4215 


SUITE     HOTEL 


MONTEREY  MOTEL  

OCEAN  SHORE  MOTEL _. 

OCEAN  VIEW  MOTEL  

OCEANSIDE  MOTEL  

QUALITY       SUITES       MEL- 
BOURNE. 
FL0404    RADISSON 
OCEANF. 

FL0340    SEA  X)Y  MOTEL  .._ 

FL0361     SEA  SCAPE  MOTEL  

FL0385    SHARROCK  SHORES 

MOTEL. 
FL3015    ALPAUGHS     GULF     BEACH 

MOTEL 
FL3319    HAMUNS  LANDING  RESORT 

HOTEL. 
FL3252    SANDY    SHORE    MOTEL    & 

APARTMENTS. 
FL3279    SEA  RESORT  MOTEL 


FL3067    SEA  STAR  MOTEL  . 


FL3098    WHISPERING  WATERS 

MOTEL. 

FL3228    LAREGINA  MOTEL  ..„.. 

FL3171    SUN  BURST  INN 

FL2144    INGLIS  MOTEL  ... 

FL2149    WITHLACOOCHEE  MOTEL  ... 

FL4043    INLET  INN  MOTEL „... 

FL0878    CENTRAL  MOTEL „.. 

FL0860    CROWN  HOTEL  

FL0862    FLORIDA  MOTEL  „ 

FL0867    INVERNESS  MOTEL 

FL2395    CHEECA  LODGE  

FL2380    GOLDEN  KEY  MOTEL 

FL2339    HARBOR  LIGHTS  MOTEL  ..... 
FL2363    HOLIDAY    ISLE'S    H    JOHN- 
SON MO. 

FL2344    ISLANDER  MOTEL 

FL2333    KEY    LANTERN    MOTEL    & 

TRAVEL. 
FL2310    LA  JOLLA  RESORT  MOTEL  .. 
FL2360    LA  SIESTA  RESORT  MOTEL 
FL2364    OCEAN     VIEW     MOTEL     « 
LOUNGE. 

FL2358    OCEANSIDE  INN 

FL2366    OCEANSIDE  INN  2  

FL2306    PLANTATION  HARBOR 

MOTEL. 
FL2388    SANDBAR  MOTEL  ._ 

SHORELINE  MOTEL 

ADMIRAL  BENBOW  INN 

ADMIRAL  BENBOW  INN 

AIRPORT  MOTOR  INN  N  

AMBASSADOR     HOTEL     & 


FL2396 
FL1550 
FL1547 
FL1479 
FL1473 

ARTS. 
FL4187 
FL1531 
FL1545 

SUITE 
FL1544    BEST 

TIVE  INN. 

FL1483    BEST  WESTERN  INN  

FL1508    BUDGET  LODGE  OF  JACK 

SONVILLE. 


B/W  BRADBURY  SUITES  

BEST  INNS  OF  AMERICA  

BEST  WESTERN  BRADBURY 


WESTERN     EXECU- 


7806  MARYLAND  AVE 
15800  N.  US  HWY.  19  . 

6330  CLARK  AVE  

15210  US  HWY.  19 

14920  US  HWY.  19  

14800  HUDSON  AVE  » 

HWY.  82  BOX  gA 

504  MAIN  ST  

324  S.  2ND  ST 


407  S.  3RD  ST  REAR  .. 

721  N.  15TH  ST  

405  N.  MIRAMAR  AVE  , 

501  N.  HWY.  A1A „ 

2605  N.  HWY.  A1A  ....... 


3003N.  HWY.A1A 


409  S.  MIRAMAR  AVE 

1805  N.  HWY.  A1A 

2900  N.  HWY.  A1A 

745  N.  HWY.  A1A , 

1665  N.  A1A  


3101  N.HWY.A1A. 


601  N.  MIRAMAR  AVE  .. 

1745  N.  HV^.  A1A „ 

1441  S.  MIRAMAR  AVE 


68  GULF  BLVD  . 
401  E.  2ND  ST  , 


816  N.  GULF  BLVD  .. 

102  GULF  BLVO 

1805  N.  GULF  BLVD 
604  N.  GULF  BLVD  .. 


19600  GULF  BLVD  ..... 
19204  S.  GULF  BLVD 

US  19  &  HWY.  40  

66  HWY.  19  S 

HWY.  98  

721  S.  US  HWY.  41   ... 


109  SEMINOLE  AVE 

1301  N.  US  HWY.  41  

510  W.  MAIN  ST  

81801  OVERSEAS  HWY 

MM  82  HWY.  ONE  

84951  OVERSEAS  HWY  .„. 
OVERSEAS  HWY 

821  MM  OVERSEAS  HWY  . 
82150  OVERSEAS  HWY  .... 

MM  82  3  OVERSEAS 

805  MM  HW/Y.  ONE  

MM  84  5  HWY.  ONE  

82749  OVERSEAS  HWY  .... 
82749  OVERSEAS  HWY  „_ 
87000  OVERSEAS  HWY  .... 

85361  OVERSEAS  HWY  .._, 

81  OVERSEAS  HWY.  57 

10550  BALMORAL  CIR 

14691  AIRPORT  RO  

1600  AIRPORT  RD  

420  JULIA  ST  ,. 

3277  WESTERN  WAY  ClR  .. 

8220  DIX  ELUS  TRAIL  

8277  WESTERN  WAY  „ 

10888  HARTS  RO  

5221  W.  UNIVERSITY  BLVD 
5929  RAMONA  BLVD  „ 


HUDSON  FL 
HUDSON  FL 
HUDSON  FL 
HUDSON  FL 
HUDSON  FL 
HUDSON  FL 
IMMOKALEE 
IMMOKALEE 
IMMOKALEE 


34667-3261 

34667-3601 
34667-  


34667-3607 
34667-3355  ..... 

34669-  

FL  33934- 

FL  33934-  „ 

FL  33934-4005 


immokalee  fl  33934-4010 

immokalee  fl  33934-2605  

indialantic  fl  32903-3125  .... 

indialantic  fl  32903- 

indialantic  fl  32903-  ....; 

indialantic  fl  32903- 

indialantic  fl  32903-3260  ..„ 

indialantic  fl  32903-  

indialantic  fl  32903- 

indialantic  fl  32903- 

ihoialantk:  fl  32903- 

indialantic  fl  32903-  . 

indialantic  fl  32903-3129  „„. 
indialantic  fl  32903-  „ _ 

INDIALANTK:  fl  32903-3465  _., 


INDIAN   ROCKS   BEACH   FL  34635- 

2593. 
INDIAN   HOCKS   BEACH   FL  34635- 

2531. 
INDIAN   ROCKS  BEACH   FL  34635- 

2698. 
INDIAN   ROCKS   BEACH   FL  34635- 

2594. 
INDIAN   ROCKS   BEACH   FL  34635- 

29S5. 
INDIAN    ROCKS    BEACH   FL  34635- 

2636. 

INDIAN  SHORES  FL  34635-2306 

INDIAN  SHORES  FL  34635-2113 

INGLIS  FL  32649- 

INGLIS  FL  32649- 

INLET  BEACH  FL  32407- 

INVERNESS  FL  32650-6032 __ 

INVERNESS  FL  32650-4100 

INVERNESS  FL  32650-3958 

INVERNESS  FL  32160-4749 

ISLAMORADA  FL  33036- 

ISLAMORADA  FL  33036- 

ISLAMORADA  FL  33036- 

ISLAMORADA  FL  3303&- 

ISLAMORADA  FL  33036- 

ISLAMORADA  FL  33036- .. 


ISLAMORADA  FL  33036- 

ISLAMORADA  FL  33036- 

ISLAMORADA  FL  33036- 

ISLAMORADA  FL  33036-9502  .„ 
ISLAMORADA  FL  33036-9502  .„ 
ISLAMORADA  FL  33036-9651  ... 

ISLAMORADA  FL  33060- 

ISLAMORADA  FL  33036- 

JACKSONVIUE  FL  32216- 

JACKSONVILLE  FL  32218- , 

JACKSONVILLE  FL  32218-2495  . 
JACKSONVILLE  FL  32202-4199  . 


JACKSONVILLE  FL  32256- 

JACKSONVIUE  FL  32256-6209  , 
JACKSONVILLE  FL  32256-8323 

JACKSONVILLE  FL  32218-3705 

JACKSONVILLE  FL  32216-5941  . 
JACKSONVILLE  FL  32205-4755  . 


:407)723-4222 


(904; 


737-4477 


UMI 
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INN>IACKSON- 


FL1555    BUDGETEL 

VIUE. 

FL1477    CITY  CEhfTER  MOTEL  

FL4124    COMFORT      INN      OCEAN- 

FHOffT. 
FL4123    COMFORT  SUITES  HOTEL  ... 
FL0016    COURTYARD  BY  MARRIOTT 

JACKSONVILLE/MAYO  CUNC. 

FL1519    DAP  INN  „ 

DAYS  INN 

DAYS  INN  


DAYS  INN  41  :. 

DOUBLETREE  CLUB  HOTEL 

ECONO  LODGE  

ECONO  LODGE 

ECONO  LODGE  „ 

ECONOMY  INNS  OF  AMER- 


OF 


FL1500 
FL1S66 
FL1464 
FL0037 
FL1455 
FL1493 
FL1510 
FL1542 

•CA. 
FL1529    ECONOMY      MOTELS 

AMERICA 
FL1530    EMBASSY  SUITE  HOTEL  .„ 

FL1448    EMERSON  INN 

FL147e    ETTA  MOTEL  

FL1491    EXPRESSWAY  INN  MOTEL 

FL1513    FIGURE  8  MOTEL 

FL1471     FLORIDA  MOTEL  

FL1489    GATOR  BOWL  INN  MOTEL 

FL1541     HAMPTON  INN 

FL1535    HAMPTON  INN  HOTEL 

FL1552    HAMPTON  INN-JAX  SOUTH 

FL1512    HARDTIME  MOTEL 

FL1476    HOLIDAY  INN  

FL0063    HOLIDAY  INN-JAX  AIRPORT 
FL1526 


BAYMEAOOWS. 
FL1516    HOLIDAY 

WEALTH  AV. 
FL4094    HOLIDAY 


HOLIDAY  INN 

INN     COMMON- 
INN    EAST    AND 
CONFERENCE  CENTER. 
FL4070    HOLIDAY  INN  OCEANFRONT 
FL1561     HOMEWOOD  SUITES     .. 

FL1536    HOSPITALITY  INN  

FL4106    HOWARD     JOHNSON    AIR- 
PORT LODGE. 
FL1450    HOWARD  JOHNSON  LODGE 
FL1468    HOWARD     JOHNSON     MTR 

LDG  400. 
FL1517    INN  AT  BAYMEADOWS  .. 
FLI543    JACKSONVILLE     SUPER     8 
MOTEL 

FL1449    JAMES  HOTEL  

FL1485    JAX  AMERICAN  MOTEL  ....... 

FL1472    JOE  MOTEL .    * 

FL1514    KINGS  INN 

FL4194    LA  OUINTA  INN  «  551   .„ 

FL4193    LA  OUINTA  INN  •  637  

FL4195    LA  OUINTA  INN  »2818  . 

FL1452    LEGETTES  MOTEL  ..._ 

FLt521     MALABAR  MOTEL  .... 
FL1515    MARINA     HOTEL     &     CON- 
FERENCE CTR  AT  ST.  JOHNS  PL 
FL1538    MARRIOTT        HOTEL-JACK- 
SONVILLE. 
FL1484    MONTEREY  MOTEL    . 

MOTEL  6 . 

MOTEL  6  041 7  ...;...    . 

MOTEL  6  1232  

MT        VERNON        MOTOR 


JACKSONVILLE 


FL1527 
FL1525 
FL1518 
FL1466 

LODGE. 
FL1548    OMNI 
■     HOTEL. 
FL1560    PALM  GARDEN  MOTEL  ...„ 

PALM  VIEW  INN 

PARADISE  INN 

PLANTATION  MANOR  INN 

PLAZA  MOTOR  LODGE  

QUALITY  INN  SOUTHSIDE 

RADISSON  INN  „... 

RAMADA  INN  

RAMADA  INN  CONFERENCE 
CENTER. 
FL1462    RAMADA  INN  EAST  „ 

RAMADA  INN  SOUTH 

RED  CARPET  INN  

RED  CARPET  INN  


FL1558 
fL4252 
FLI562 
FL1465 
FL1553 
FL1499 
FL1497 
FLlS2a 


FL1502 
FL1494 
FL1498 


1199  HARTLEY  RD 


414  PHILLIPS  HWY 
515  N.  FIRST  ST 


333  OIX  ELUS  TRAIL 
600  SAN  PABLO  RD  .. 


I  142  NEW  KINGS  RD 

057  BROWARD  RD 

'  181  AIRPORT  RD  

!  649  CAGLE  RD  „„. 

'  700  SALISBURY  RD  „ 

I  560  RAMONA  BLVD  

i  300  PHILLIPS  HWY  

!  018  W.  UNIVERSITY  BLVD 
'  300  SALISBUflY  RO  


!  959  YOUNGERMAN  CIR 

i  300  BAYMEADOWS  RD  . 

!  558  PHILLIPS  HWY  

!  313  W.  MONCRIEF  RD  ... 
;  J32  SOUTHSIDE  BLVD  .. 

«  562  NEW  KINGS  RD 

1  i462  NEW  KINGS  RD 

<  55  HAINES  ST 

« 135  YOUNGERMAN  CIR 

170  AIRPORT  RD  _.. 

4690  SALISBURY  RD  

154  MC  CARGO  ST  

l-gS  &  AIRPORT  RO 

1 1670  DUVAL  RD 


9  150  BAYMEADOWS  RO 
I-  295  COMMONWEALTH 


S  165  ARLINGTON  EXPRWY 


1  117  N.  ^IRST  ST 

a  '37  BAYMEADOWS  RO 

7  171  103RD  ST 

1  53  AIRPORT  RD  


1  65  GOLFAIR  BLVD 
6  45  RAMONA  BLVD 


8  60  BAYMEADOWS  CIR  W 
1  1901  HARTS  RD  


5;  1  W.  BAY  ST  

51  12  NEW  KINGS  RD 

4  00  PHILLIPS  HWY  

a  16  ARLINGTON  EXPRWY 

81  55  8LANDING  BLVD 

8  2  DUNN  AVE  

8!  55  DIX  ELLIS  TRAIL  

61  43  COOLIDGE  RD  „. 

8;  75  Nf  W  KINGS  RD „ 

lll5  PRUDENTIAL  DR 


4(  70  SALISBURY  RD 


5;  14  NEW  KINGS  RD  , 
6  07  YOUNGERMAN  CIR 
II  B85  HARTS  RD 
8!  J5  DIX  ELLIS  TRAIL 
3;  31  PHILLIPS  HWY 


2<  5  WATER  ST 


5!  )1  N.  MAIN  ST  

U  )  N.  MARKET  ST  

6J  15  RAMONA  BLVD  

U  JO  COPELAND  ST  

33  33  PHILLIPS  HWY  

48  30  SALISBURY  RD  

14  X)0  DIXIE  CLIPPER  RD 

51  )  S.  UNE  AVE  

31  !0  HARTLEY  RD 


M  17  ARLINGTON  EXPRWY 

5€  !4  CAGLE  RD  

53^1  W.  UNIVERSITY  BLVD 
821)  DUNNS  AVE „ 


JACKSONVILLE  FL  32557- 


JACKSONVILLE  FL  32207-3550  , 
JACKSONVILLE  FL  32250- „. 


JACKSONVILLE  FL  32256-  „„. 

JACKSONVILLE  FL  32224- .. 

JACKSONVILLE  FL  3221^-3610 ... 
JACKSONVIUE  FL  32218-5307  ... 
JACKSONVILLE  FL  32218-2401  ... 
JACKSONVILLE  FL  32216-5972  ... 
JACKSONVILLE  FL  32256-  .. 
JACKSONVILLE  FL  32205-4624  .. 
JACKSONVILLE  FL  32207-3598  ... 
JACKSONVILLE  FL  32216-5938  ... 
JACKSONVILLE  FL  32216-6124  ... 


JACKSONVILLE  FL  32244-6191 

JACKSONVILLE  FL  32256-7710 
JACKSONVILLE  FL  32207-5698  . 
JACKSONVILLE  FL  32219-3438  . 
JACKSONVILLE  FL  32216^630  . 
JACKSONVILLE  FL  32219-3618  . 
JACKSONVILLE  FL  32219-2418  . 
JACKSONVILLE  FL  32202-1599  . 
JACKSONVILLE  FL  32244-6607  . 
JACKSONVILLE  FL  3221&-2402  . 

JACKSONVILLE  FL  32256- 

JACKSONVILLE  FL  32220-2644  . 
JACKSONVILLE  FL  32229-0409  . 

JACKSONVILLE  FL  32218- 

JACKSONVILLE  FL  32256-7797  . 


JACKSONVILLE  FL  32236-  . 
JACKSONVIUE  FL  32211-  . 


JACKSONVILLE  FL  32250- 

JACKSONVILLE  FL  32256-  ..  . 
JACKSONVILLE  FL  32210-6872 
JACKSONVILLE  FL  32229-  .... 


JACKSONVILLE  FL  32209^072 
JACKSONVILLE  FL  32205-4445 

JACKSONVILLE  FL  32256-7769 
JACKSONVILLE  FL  32218-3704  . 

JACKSONVILLE  FL  32202-4408 
JACKSONVILLE  FL  32209-2127  . 
JACKSONVILLE  FL  32207-6734  . 
JACKSONVILLE  FL  32211-7422  . 
JACKSONVILLE  FL  32244-5795 
JACKSONVILLE  FL  32218-4803 
JACKSONVILLE  FL  32256-8209 
JACKSONVILLE  FL  32219-3030 
JACKSONVILLE  FL  32219-3697  . 
JACKSONVILLE  FL  32207-8153  . 

JACKSONVILLE  FL  32256-0978  . 

JACKSONVILLE  FL  3220*-2733 
JACKSONVILLE  FL  32244-6607  . 
JACKSONVILLE  FL  32218-3704  . 
JACKSONVILLE  FL  32256-8216  . 
JACKSONVILLE  FL  32207-4309  ., 

JACKSONVIUE  FL  32202-4403  .. 

JACKSONVILLE  FL  32208-5319  .. 
JACKSONVILLE  FL  32202-2804 

JACKSONVILLE  FL  32205- 

JACKSONVILLE  FL  32204-4320 
JACKSONVILLE  FL  32207-4311 

JACKSONVILLE  FL  32256- 

JACKSONVILLE  FL  32229- 

JACKSONVILLE  FL  32205-3591 
JACKSONVILLE  FL  32257-6299 


JACKSONVILLE  FL  32211-5798 
JACKSONVILLE  FL  32216-5971  . 
JACKSONVILLE  FL  32216-5997  . 
JACKSONVILLE  FL  32218-4803  . 


(      )      - 

)      - 

:904)241-2311 

904)739-1155 
!904)22^1700 

)  - 

)  - 

)  - 

)  - 
;904)281-9700 

)  - 

)  - 

)  - 

)  - 

)      - 

)  - 

^  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
904)741-4404 

)  - 

)      - 

904)724-3410 

[904)247-9071 

)      - 

)      - 
904)741-4600 


)       - 

!  : 

)      - 

)      - 
904)778-9539 
:904)75 1-6960 
904)731-9940 

)      - 

)      - 
904)396-5100 


)  - 

)  -      . 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
904)781-1840 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 


I 
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FL1522  RED  ROOF  INN  81  

FL1520  RED  ROOF  INNS 

FL14a2  RELAX  INN  

FL1540  RESIDENCE  INN 

FL1496  flOOEWAY  INN  

FL1511  SCOTTISH  INN 

FL1546  SHAKIR  ECONOMY  MOTEL  . 

FL1474  SIESTA  MOTOR  INN  „.... 

FL1490  SIMMONS  MOTEL  „_. 

FL1503  SUNSHINE  INN  . 

FL1505  TRAVEL  INN .... 

FL0022  TRAVELODGB 
BAYMEADOWS. 

FL1559  WILSON  INN 

FL1457  ATLANTIC  SHORES  MOTEL  . 

FL1488  CATALINA  MOTEL  „. 

FL1501  COMFORT  INN  OCEAN- 
FRONT. 

FL1504  DAYS  INN  OCEANFRONT 
RESORT. 

FL1459  EASTWINDS  MOTEL  

FL1486  GOLDEN  SANDS  MOTEL 

FL1495  HILSMOORE  MOTEL 

FL1461  HOLIDAY  INN  OF  JAX  BCH  .. 

FL1463  IN  PUCE  MOTEL 

FL1453  OCEAN  AIR  MOTEL _.„ 


FL1524  RAMADA  RESORT 

FL1456  SEA  BREEZE  MOTEL 

FL1454  SEA  RANCH  MOTEL  

FL1563  SEASIDE  STUDIO  MOTEL  _., 


FL1458    SILVER  SEA  MOTEL 
FL1467    SUNDECK  MOTEL  .„. 
FL1487    SURF  SIDE  MOTEL  .. 


FL1676    ECONO  LODGE 

FL1673    MOTEL  8  OF  JASPER  

FL1670    SCOTTISH  INN  EAST  

FL1671    SCOTTISH  INN  WEST  

FL1668    TRIANGLE  MOTEL 

FL4255    ECONO  LODGE  

FL40S4    HOLIDAY  INN  OF  JENNINGS/ 

INN  OF  LAKE  CITY.  INC. 

FL1675    JENNINGS  HOUSE  INN 

FL1674    ROADMASTER  INN  

FL2293    CORAL  REEF  MOTEL  

FL0017    COURTYARD  BY  MARRIOTT 

JENSEN  BEACH. 
FL2292    EBB  TIDE  MOTEL  &  APART- 
MENTS. 
FL2297    HOLIDAY  INN  HUTCHINSON 

ISLAND. 

FL3566    HUTCHINSON  INN „.. 

FL2289    INDIAN  RIVER  MOTEL  

FL2286    JENSEN  BEACH  MOTEL 

FL2285    LAND  MARK  MOTEL  

FL2287    PELICAN  REST  MOTEL  .„ 

FL3569    SHERATON  INN 

FL2849    HOWARD  JOHNSON'S 

OCEANSIDE. 
FL2941    CLUB  OF  ADMIRALS  COVE 

HOTEL. 

FL4256    COMFORT  INN  JUPITER  

FL2943    WELLESLEY  INN  JUPITER  ... 

FL3727    KEATON  BEACH  MOTEL  

FL-1016    SHERATON      ROYAL      BIS- 

CAYNE  HOT. 
FL1329    SONESTA  BEACH  HOTEL  .... 
FL2307    KEY        COLONY        BEACH 

MOTEL 
FL2332    BAY  COVE  MOTEL  


RT  1  BOX  23  . 
RT.1  BOX  222 
PO  BOX  9  


14701  DUVAL  RD  

6099  YOUNGERMAN  CIR 

5020  N.  MAIN  ST  

8365  DIX  ELLIS  TRAIL  .„ 
3233  EMERSON  ST 

1351  AIRPORT  RD  „ 

7992  NEW  KINGS  RD  ..._ 

3155  PHiaiPS  HWY  

12208  NEW  KINGS  RO  _ 

460  S.  LANE  AVE  

747  ARLINGTON  RD  „.... 
8765  BAYMEADOWS  RO 

4580  COLUNS  RD 

923  S.  1ST  ST 


917  8. 1ST  ST 

1515  N.  1ST  ST 

1031  S.  1ST  ST 

1505  S.  1ST  ST 

127  S.  1ST  AVE  

831  N.  1ST  ST 

1617  N.  1ST  ST 

922  S.  1ST  ST  .._ 

208  BEACH  BLVD 

1201  N.  1ST  ST 

117  N.  1ST  AVE  

27  S.  1ST  ST 

222  N.  14TH  AVE 

405  S.  1ST  ST 

224  N.  BOARDWALK 

1236  N.  1ST  ST 

1-75  &  HWY.  6  „ 

1-75  &  SR  6 
1-75  4  SR  6 
1-75  »  SR  6 
S.  HWY.  41  . 


1-75  &  STATE  143  .... 


1-75  &  SR  143  .- 

1-75  &  143 

2680  NE  INDIAN  RIVER  OR  , 
10978  S.  OCEAN  BLVD  _ 


2100  NE  INDIAN  RIVER  OR  ... 
HWY.  A1A; 


9750  S.  OCEAN  OR 

2500  NE  INDIAN  RIVER  DR  .._ 
3670  NE  INDIAN  RIVER  DR  ..„ 

2135  NE  DIXiE  HWY _._ 

3560  NE  INDIAN  RIVER  OR  .« 

10978  S.  A1A  u. 

930  US  HWY.  1 


200  ADMIRALS  COVE  BLVD 

810  S.  US  HWY.  1  „. 

34  FISHERMANS  WHAW  ._.. 

SR  361  

555  OCEAN  DR 

350  OCEAN  DR 

K  C  BEACH  OCEAN  DR  „ 


99446  OVERSEAS  HWY  I  KEY  LARGO  FL  33037-2494 


JACKSONVILLE  FL  32218-2461  

JACKSONVILLE  FL  32244-6606 

JACKSONVILLE  FL  3C206-1446 

JACKSONVILLE  FL  32256-6224 

JACKSONVILLE  FL  32207-6894  .„ 

JACKSONVILLE  FL  32218-2403 

JACKSONVILLE  FL  32219-3631  

JACKSONVILLE  FL  32207-4307 

JACKSONVILLE  FL  32219-1727 

JACKSONVILLE  FL  32205-3530 

JACKSONVILLE  FL  3221 1-7300 

JACKSONVILLE  FL  3220&- 

JACKSONVILLE  FL  32073- 

JACKSONVILLE    BEACH    FL    32250- 

6501. 
JACKSONVILLE    BEACH   FL   32250- 

6501.  , 

JACKSONVILLE    BEACH    FL    32250- 

7399. 
JACKSONVILLE    BEACH    FL    32250- 

6525. 
JACKSONVILLE    BEACH    FL    32260- 

6303. 
JACKSONVIUE    BEACH    FL    32250- 

6823. 
JACKSONVIUE    BEACH    FL    32250- 

7105. 
JACKSONVIUE    BEACH    FL    32250- 

7499. 
JACKSONVIUE    BEACH    FL   32250- 

6502. 
JACKSONVIUE   BEACH    FL   322S0- 

6899. 
JACKSONVIUE    BEACH   FL   32250- 

7299. 
JACKSONVIUE    BEACH    FL   32290- 

6995. 
JACKSONVIUE    BEACH    FL    32250- 

6697. 
JACKSONVILLE    BEACH    FL   32250- 

7333. 
JACKSONVILLE    BEACH   FL   32250- 

6708. 
JACKSONVILLE    BEACH   FL    322S0- 

6838. 
JACKSONVILLE    BEACH    FL    32250- 

7206. 

JASPER  FL  32052-  „ „.. 

JASPER  FL  32062- 

JASPER  FL  32062- , 

JASPER  FL  32062- 

JASPER  FL  32052-9761 

JENNINGS  FL  32053-  

JENNINGS  FL  320S3-  

JENNINGS  FL  32053- 

JENNINGS  FL  3205^  __.. 

JENSEN  BEACH  FL  34957-5208 

JENSEN  BEACH  FL  34957- _.. 

JENSEN  BEACH  FL  34957-5898 

JENSEN  BEACH  FL  33457- 

JENSEN  BEACH  FL  34967-2345 

JENSEN  BEACH  FL  34967-6297  _ 

JENSEN  BEACH  FL  34957-4137 

JENSEN  BEACH  FL  34557-6496 

JENSEN  BEACH  FL  34957-4136 

JENSEN  BEACH  FL  34957-2611  

JUNO  BEACH  FL  33406-1697  „.. 

JUPITER  FL  33477-  

JUI^ITER  FL  33477-  

JUPITER  FL  33477-9999  . „. 

KEATON  BEACH  FL  32347-  

KEY  BiSCAYNE  FL  33149-2307 

KEY  BISCAYNE  FL  33149-1600 

KEY  COLONY  BEACH  FL  33051- 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
904)731-7317 

)  - 

)  - 

I  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

>  - 
)  - 
)  - 
)  - 
)  - 
)  - 
)  - 
)  - 

)  - 

>  - 
)  - 

)  - 

)  - 

:9O4)938-5SO0 
(904)938-3501 

)  - 

)  - 

)  - 

;407)22»-1000 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

>  - 

)  - 

)  - 

)  - 

:407)57&-2936 

)  - 

)  - 

)  - 

)  - 

)  - 

(      )  - 
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FL4190    BEST  WESTERN  SUITES  AT 

KEY  LARGO. 
F12391    BLUE     LAGOON     RESORT 
MOTEL 

FL2362    HOUDAY  INN _ 

FL4090    HOUDAY   INN  KEY  LARGO 

RESORT  ft  MARINA. 
FL2371    HOWARD  JOHNSON  LODGE 

FL2379    KEY  LARGO  INN 

FL2365    SEA  TRAIL  MOTEL 

FL2402    SEA  VIEW  HOTEL  

FL2324    SEAFARER  RESORT  MOTEL 
FL2387    SHERATON  KEY  LARGO  RE- 
SORT 

FL2345    STONELEOGE  MOTEL 

FL2331     SUNSET  COVE  MOTEL  IN- 
CORPORATED. 
FL2321     ATLANTIC  SHORES  MOTEL  . 
FL2340    BEST   WESTERN   KEY   AM- 
BASSADOR. 

FL2356    BLUE  LAGOON  MOTEL 

BLUE  MARUN  MOTEL 

COMFORT  INN  KEY  WEST  ... 

CURRY  MANSION  INN  

DAYS  INN  _.... 

ECONO    LODGE    OF    KEY 


FL2323 
FL2346 
FL2398 
FL2378 
FL2369 
WEST 
FL2315 
FL0013 


MAR- 


FL2369 
FL2101 
FL2390 
FL2312 
FL2399 
FL4C63 
FL2329 


FL2334 
FL2338 
FL2400 
FL2382 


EL  RANCHO  MOTEL 
FAIRFIELD    INN    BY 
RIOTT  KEY  WEST. 

FL2322    HALFRED  MOTEL 

HAMPTON  INN „ 

HEARTBREAK  HOTEL 

HIBISCUS  MOTEL 

HILTON  HAVEN  MOTEL  ........ 

HOLIDAY  INN  BEACHSIOE  ... 
HOLIDAY  INN  LA  CONCHA  ... 
HOWARD  JOHNSON  MOTOR 
LODGE. 
FL2394    HYATT  KEY  WEST 

KEY  LODGE  MOTEL 

KEY  WESTER  RESORT  INN  . 
LA  PENSIONE  HISTORIC  INN 
MARRIOTT    CASA    MARINA 
RESORT. 

FL2373    PIER  HOUSE  MOTEL  

FL2372    QUALITY  INN  OF  KEY  WEST 

FL2347     RAMADA  KEYS  END  

FL23e4     RIVIERA   HOTEL   S   APART- 
MENTS. 
FL2330    SANTA  MARIA  MOTEL    .. 
FL2325    SEASHELL      MOTEL      KEy 

WEST  YOUTH. 
FL4112    SHERATON      SUITES     KEY 

WEST. 
FL2319    SHIP    AHOY    HARBORSiOE 

MOTEL. 
FL2308    SOUTH       BEACH      OCEAN 

FRO^T  MOTEL. 

FL231 1     SOUTHERN  CROSS  HOTEL  . 

SOUTHERNMOST  VOTEL  .... 

SOUTHERNMOST  MOTEL  .... 

SPANISH  GARDENS  MOTEL 

SPANISH  GARDENS  MOTEL 

SPINDRIFT  MOTEl 

TROPICAL  inn' 

A-1  MOTEL . 

ADVENTURE  MOTEL  ....„ 

ALOHA  MOTEL 

A.VBASSADCR  MOTEL  ....... 

APOLLO  INN 

BEST  WESTERN " 

BEST       WESTERN 


FL2317 
FL2335 
FL2323 
FL2361 
FL23t5 
FL2335 
rL2754 
FL2755 
FL2^33 
FL2769 
FL2'43 
FL2675 
FL2761 
GATE 
Fl-2;!4 
FL2710 
FL2633 
FL2726 
FL2721 
FL2750 
FL2r49 
FL2734 
FL2732 
FL4n5 
FL2734 


EAST 


BEST  WESTERN  MAiNGATE 

BRAHMAN  INN „.... 

BUDGET  (NN  EAST  '. 

BUDGET  INN  WEST 

8UENA  VISTA  f^TEL 

CASA  ROSA  INN J 

CENTRAL  MOTEL 

CHALET  MOTEL  .. . 

CHATEAU  MOTEL  2 

COMFORT  INN  MAIN  GATE 
COMFORT  SUITES  .  . 


20  I  OCEAN  DR 

9S  196  OVERSEAS  HWY 


10  )  OVERSEAS  HWY.  MM 
99  '01  OVERSEAS  HWY  .... 
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Ml  I  102-5  OVERSEAS  HWY 
99  01  OVERSEAS  HWY  ..„.. 

0\  ERSEAS  HWY.  MM99 

99  51  OVERSEAS  HWY  

97  120  OVERSEAS  HWY  . 

97  00  OVERSEAS  HWY  


95  20  OVERSEAS  HWY 
99  60  OVERSEAS  HWY 


511    SOUTH  ST  „ 

lOfO  S.  ROOSEVELT  BLVD  . 


3ir  ROOSEVELT  BLVD  

13J0  SIMONTON  ST 

38i4  N.  ROOSEVELT  BLVD 

81  i  CAROLINE  ST 

38S2  ROOSEVELT  BLVD  

38;  0  N.  ROOSEVELT  BLVD 


831    TRUMAN  AVE  

244o  N.  ROOSEVELT  BLVD 


51 


28(  I  N.  ROOSEVELT  BLVD 


711 


13  3  SIMONTON  ST 

N.   ROOSEVELT  BLVD _.. 

38'  1  N.  ROOSEVELT  BLVD 
43<  DUVAL  ST  


30>  1  N.  ROOSEVELT  BLVD 


60    FRONT  ST „ 

10(  t  DUVAL  ST  

At    ON  THE  OCEAN 

80!  TRUMAN  AVE  

15(  3  REYNOLDS  ST  . 


1  C  JVAL  ST  . 

38J  )  N.  ROOSEVELT  BLVD 
342  )  ROOSEVELT  BLVD  .... 
31(  I  RIVIERA  DR  


14(  I  SIMONTON  ST 


7U 


20C  I  S.  ROOSEVELT  BLVD 


903 

5ca 


TRUMAN  AVE 


DUVAL  ST 


SOUTH  ST 


EISENHOWER  DR 


SOUTH  ST 


326  DUVAL  ST 

130  I  SIMONTON  ST  . 

131  f DUVAL  ST 

132  .  SIMONTON  ST  . 
509  SOUTH  ST 
121  '  SIMONTON  ST  . 
8:2  3l,,/ALST 
403  i  W.  VINE  ST 
450  W,  IRLO  BRONSON  HWY 
464  ;  W.  IRLO  BRONSON  HWY 
410  W.  VINE  ST 
670  E.  VINE  ST  „.. 
266 


E.  IRLO  BRONSON  HWY  . 
5561  W.  IRLO  BRONSON  HW/ 

860    W.  IRLO  BRONSON  HWY 

110  =.  DAKIN  AVE  

307  E.  VINE  ST  

468  W.  IRLO  BRONSON  HWY 
520  W.  IRLO  BRONSON  HWY 
460  W.  IRLO  BRONSON  HWY 
463  W.  IRLO  BRONSON  HWY 
474    W.  IRLO  BRONSON  HWY 

3511  W.  VINE  ST  

751     W.  IRLO  BRONSON  HWY  , 
40Ii   W.  VINE  ST 


KEY  LARGO  FL  33037- 
KEY  LARGO  FL  33037- 
KEY  LARGO  FL  33037- 
KEY  LARGO  FL  33037- 


KEY  LARGO  FL  33037-  

KEY  LARGO  FL  33037-1252 
KEY  LARGO  FL  33037-2203 

KEY  LARGO  FL  33037-  

KEY  LARGO  FL  33037-  

KEY  LARGO  FL  33037-2210 

KEY  LARGO  FL  33037-2098 
KEY  LARGO  FL  33037-  


KEY  WEST  FL  33040-3190 
KEY  WEST  FL  33040- 


KEY  WEST  FL  33040-41 18  . 
KEY  WEST  FL  33040-3114. 
KEY  WEST  FL  33040-4598  . 
KEY  WEST  FL  33040-  .. . 
KEY  WEST  FL  3304O-4S96  . 
KEY  WEST  FL  33040-4599  . 

KEY  WEST  FL  33040-6426  . 
KEY  WEST  FL  33040- 


KEY  WEST  FL  33040-3141 
KEY  WEST  FL  33040-7799  , 

KEY  WEST  FL  33040- 

KEY  WEST  FL  33040-31 13  . 

KEY  WEST  FL  33040- 

KEY  WEST  FL  33040-  ....„., 

KEY  WEST  FL  33C40- 

KEY  WEST  FL  33040-4099  . 


KEY  WEST  FL  33040-6620  . 
KEY  WEST  FL  33040-3197  ., 

KEY  WEST  FL  33040- 

KEY  WEST  FL  33040- 

KEY  WEST  FL  33040-4768  .. 

KEY  WEST  FL  33040-6697  .. 
KEY  WEST  FL  33040-4597  .. 
KEY  WEST  FL  33040-4299  .. 
KEY  WEST  FL  33040-4673  .. 

KEY  WEST  FL  33040-3116  .. 
KEY  WEST  FL  33040-4770  .. 


KEY  WEST  FL  33040- 


KEY  WEST  FL  33040-7209  . 

KEY  WEST  FL  33040-31 18  . 

KEY  WEST  FL  33040-5510  . 
KEY  WEST  FL  33040-31 14 
KEY  WEST  FL  33C40-3193  . 
KEY  WEST  FL  33040-31 13. 
KEY  WEST  FL  33040-3117  . 
KEY  WEST  FL  33040-3159  . 
KEY  WEST  FL  33C4O-7406  ., 
KISSIMMEE  FL  34741-4631 
KISSiMMEE  FL  34746-9063 
KISSiVMEEFL  32741-9002 
KISSIMMEE  FL  32741-4503 
KISSIMMEE  FL  32743-4292 
KiSSiMMEE  FL  34744-     . 
KiSSiMMEE  FL  32741-9489 

KISSiMMEc  FL  34746-  .„„.„ 
KISSIMMEE  FL  34741-  ........ 

KISSIMMEE  FL  34744-4308 
KISSIMMEE  FL  34746- 

KISSIMMEE  FL  34746-  

KISSIMMEE  FL  34746-9027 
KISSIMMEE  FL  34746-7812 
KISSIMMEE  FL  32741-8582 
KISSIMMEE  FL  32741-4627 
KISSIMMEE  FL  34747-  .... 
KISSIMMEE  FL  34741-  


305)451-5081 

)      - 

)       - 
305)451-2121 

»  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)       - 
)       - 


305)296-5700 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
305)296-2991 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

305)292-9300 


I  - 

)  - 

)  - 

)  - 

)  - 

)  - 


)  - 

)  - 

)  - 

)  - 

)  - 

407)&»6-2221 

)  - 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
407)396-7500 

)  - 
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FL2768    CONTINENTAL  MOTEL  

FL2774    CROWN  MOTEL 

FL2708    DAYS  INN  „.. 

FL2712    DAYS  INN  

FL2728    DAYS  INN  AIRPORT 

FL2703    DAYS  INN  DISNEY  EAST 

FL2773    DAYS       INN       DOWNTOWN 
NORTH. 

FL2713    DAYS  INN  WEST  6101   

FL2705    DAYS     SUITES     EAST     OF 
MAGIC  KINGDOM. 

FL2684     EAST  GATE  MOTEL  

FL4218    ECONOLODGE      MAINGATE 
EAST. 

FL2738    ECONOLODGE   MAIN   GATE 
RESORT. 

FL2715    ECONOLODGE   MAIN   GATE 
WEST. 

FL2776 

FL2725 

FL2744 

FL2716 

FL2775 

FL2688 

FL2747 

FL2741 

FL2767 

FL2756 

FL2790 

FL2760 

FL3460 

FL2745 

FL2707 

FL2676 

FL4087 
EAST 

FL4O80 
WEST. 

FL2692    HOWARD  JOHNSON  EXIT  66 

FL4151     HOWARD  JOHNSON  FOUN- 
TAIN PARK  PLAZA  HOTEL 

FL2697    HOWARD  JOHNSON 

MAINGATE. 

FL0059    HYATT  ORLANDO 

FL2788    INNS  OF  AMERICA 

FL2686    JOHNSTONS  INN 

FL2724    KEY  MOTEL  

FL2680    KING'S  MOTEL 

FL2696    KISSIMMEE  INN 

FL2719    KNIGHTS  INN ... 

FL2735    KNIGHTS  INN 

FL2717    LAKEVIEW  MOTEL  

FL2698    LAMBERT  INN  

FL2740    MAPLE  LEAF  MOTEL  

FL2737    MONTE  CARLO  MOTEL  

FL2739    MOTEL  6  0436  .. 

FL2779    MOTEL  6  464  . 

FL2693    MOTEL  9 __.. 

F12759    OASIS  MOTEL 

FL2770    OLYMPIC  MOTEL  

FL2720    ORANGE  BLOSSOM  HOTEL 

FL4206    ORLANDO       MAIN       GATE 
EAST/KNIGHTS  INN. 

FL0009    ORLANDO^KISSIMMEE     HIL- 
TON INN  GATEWAY. 

FL2733    PARK  INN  INTERNATIONAL  . 
PARK  INN  MTERNATIONAL  . 

PARK  PtANTATK)N  INN  . 

PARKWAY  MOTEL 

QUALITY  INN  LAKE  CECILE  . 

QUALITY  INN  MAINGATE  

QUALITY  MAINGATE  WEST  . 
QUALITY  SUITES  MAINGATE 


ECONOMY  MOTEL  7  ..„. 

EMBASSY  MOTEL  „ 

ENTERPRISE  MOTEL 

FLAMINGO  INN  

FOUR  WINDS  MOTEL 

FRIENDLY  VILLAGE  INN  

GALA  VISTA  MOTOR  INN  ..... 

GATOR  MOTEL 

GEMINI  MOTEL 

GOLDEN  LINK  MOTEL  .„ 

HAMPTON  INN  _.. 

HAWAIIAN  VILLAGE  INN  .. 

HO  JO  INN 

HO  JO'S  MAIN  GATE  EAST  .. 
HOUDAY  INN  DISNEY  WEST 
HOLIDAY  INN  KISSIMMEE  .... 
HOLIDAY    INN    MAIN    GATE 

HOLIDAY     INN     MAINGATE 


FL2783 
FL2789 
F12730 
FL4132 
FL4817 
FL2787 
FL27e5 
EAST. 
FL2762 
FL2690 


MAINGATE. 
FL2781     RAMADA 

WAY. 
F12722 
F12753 
FL2786 
F12766 
FL2718 
F12701 


RADISSON  INN  MAINGATE  .. 
RAMADA  RESORT 


RESORT     PARK- 


RECORD  MOTEL  

RED  CARPET  INN  EAST 

RED  ROOF  INN  204  

RIVIERA  MOTEL  

ROOEWAY  INN  EAST ^ 

ROOEWAY  INN  EASTGATE 


4650  W.  IRLO  BRONSON  HWY 

3834  W.  VINE  ST  

2095  E.  IRLO  BRONSON  HWY 

2060  E.  IRLO  BRONSON  HWY 

4102  W.  VINE  ST  „ 

5840  W.  IRLO  BRONSON  HWY  

4125  W.  VINE  ST  

7980  W.  IRLO  BRONSON  HWY  

5820  W.  IRLO  BRONSON  HWY  

900  E.  VINE  ST  

4311  WEST  192  

7514  W.  IRLO  BRONSON  HWY  

8620  W.  IRLO  BRONSON  HWY  

5367  W.  IRLO  BRONSON  HWY  

4880  W.  IRLO  BRONSON  HWY  

4121  W.  VINE  ST 

801  E.  VINE  ST  

4596  W.  IRLO  BRONSON  KJVY  

2550  E.  IRLO  BRONSON  HWY  

5995  W.  IRLO  BRONSON  HWY  

-4576  W.  IRLO  BRONSON  HWY  

4624  W.  IRLO  BRONSON  HWY  

4914  W.  IRLO  BRONSON  HWY  

3104  PARKWAY  BLVD  

4559  W.  IRLO  BRONSON  KAY  

9240  W.  IRLO  BRONSON  HWY  

6051  W.  IRLO  BRONSON  HWY  

7300  W.  IRLO  BRONSON  H'^VY  

2145  E.  IRLO  BRONSON  HWY 

5678  IRLO  BRONSON  HWY  

7601  BLACK  LAKE  RD  

2323  E.  IRLO  BRONSON  HWY 

5150  W.  US  192  

7600  W.  IRLO  BRONSON  HWY 

6375  W.  IRLO  BRONSON  HWY  

2945  ENTRY  POINT  BLVD 

804  W.  BRYAN  ST  

4810  W.  IRLO  BRONSON  HWY 

4836  W.  IRLO  BRONSON  HWY  

512  W.  VINE  ST  

2800  POINCIANA  BLVD  

7475  W.  IRLO  BRONSON  HWY  

4840  W.  IRLO  BRONSON  HWY  

410  W.  VINE  ST  

4647  W.  IRLO  BRONSON  HWY  

4733  W.  IRLO  BRONSON  HWY  

7455  W.  IRLO  BRONSON  HWY  

5731  W.  IRLO  BRONSON  HWY  

321  E.  VINE  ST  

4736  W.  IRLO  BRONSON  HWY 

4669  W.  IRLO  BRONSON  HWY  

203  BROADWAY  

2880  PaNCIANA  BLVD  

7470  W.  HWY.  192 

4960  W.  IRLO  BRONSON  HWY  

2039  E.  IRLO  BRONSON  HWY 

5055  W.  IRLO  BRONSON  HWY  

4529  W.  IRLO  BRONSON  HWY  

4944  W.  IRLO  BRONSON  HWY  

7675  W.  HWY.  192 

8660  W.  IRLO  BRONSON  HWY  ._... 
5876  W.  IRLO  BRONSON  HVIfY  

7501  W.  IRLO  BRONSON  HWY 

2950  REEDY  CREEK  BLVD  

2900  PARKWAY  BLVD  

4651  W.  IRLO  BRONSON  HWY  ...... 

4700  W.  IRLO  BRONSON  HWY  

4970  KYNG'S  HEATH  RD 

2248  E.  IRLO  BRONSON  HWY 

201  SIMPSON  RD „ 

5245  W.  IRLO  BRONSON  HWY  ...„. 


KISSIMMEE  FL  32741-9027  

KISSIMMEE  FL  32741-4635  „ 

KISSIMMEE  FL  34743-  

KISSIMMEE  FL  34743-  

KISSIMMEE  FL  32741-9662  

KISSIMMEE  FL  32746-  

KISSIMMEE  FL  32741-4503  

KISSIMMEE  FL  32741-6511   

KISSIMMEE  FL  32741-«420  

KISSIMMEE  FL  34744-4551    

KISSIMMEE  FL  34746-  

KISSIMMEE  FL  32741-9492  

KISSIMMEE  FL  34746-  

KISSIMMEE  FL  32741-7903  

KISSIMMEE  FL  34746-  

KISSIMMEE  FL  32741-4503  

KISSIMMEE  FL  34744-  

KISSIMMEE  FL  32741-7843  

KISSIMMEE  FL  34744-6659  

KISSIMMEE  FL  32741-9402  

KISSIMMEE  FL  34746-  „. 

KISSIMMEE  FL  34746-  : 

KISSIMMEE  FL  34746-  _..... 

KISSIMMEE  FL  34746-  „... 

KISSIMMEE  FL  32741-8598  

KISSIMMEE  FL  34711-  

KISSIMMEE  FL  34746-  „.. 

KISSIMMEE  FL  32741-9412  

KISSIMMEE  FL  32743-8948  

KISSIMMEE  FL  34746-  

KISSIMMEE  FL  34747-  

KISSIMMEE  FL  32743-8942  

KISSIMMEE  FL  34746-  

KISSIMMEE  FL  32741-9410  

KISSIMMEE  FL  34747-  

KISSIMMEE  FL  34746- 

KISSIMMEE  FL  34741- 

KISSIMMEE  FL  34746-9090  

KISSIMMEE  FL  34746-  

KISSIMMEE  FL  32741-4157  

KISSIMMEE  FL  32741-9021   

KISSIMMEE  FL  34746-  

KISSIMMEE  FL  34746-  

KISSIMMEE  FL  32741-4200  

KISSIMMEE  FL  34746-9002  

KISSIMMEE  FL  34746-  

KISSIMMEE  FL  32741-9639  _ 

KISSIMMEE  FL  32741-9486  

KISSIMMEE  FL  32741^-4299  

KISSIMMEE  FL  34746-7850  

KISSIMMEE  FL  34746-  ....„ „.. 

KISSIMMEE  FL  32741-5715  „ 

KISSIMMEE  FL  34746-  


KISSIMMEE  FL  34747-  

KISSIMMEE  FL  32741-7816  .. 
KiSSiMMEE  FL  32743-8616  .. 
KISSIMMEE  FL  34746- 
KISSIMMEE  FL  34746- 
KISSIMMEE  FL  34746- 
KISSIMMEE  FL  34747- 
KISSIMMEE  FL  34746- 
KISSIMMEE  FL  32746- 


KtSSIMMEE  FL  34746-9497 
KISSIMMEE  FL  32741-9435 

KISSIMMEE  FL  34746-9448 

KISSIMMEE  FL  32741-9002 
KISSIMMEE  FL  32741-7804 

KISSIMMEE  FL  32741-  

KISSIMMEE  FL  34743-4420 

KISSIMMEE  FL  34743-  

KISSIMMEE  FL  32741-9018 


61995 


407; 


1396-7100 


[407)396-4488 
:407)396-1100 

)       - 
:407)396-111l 


407)396-1234 
)      - 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

»  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

(1  )  - 

407)396-4400 

)  - 

)  - 

)  - 

)  - 

407)396-4455 

;407)396-4000 

)  - 
1407)396-8040 

)  - 

)  - 

)  - 


»  - 

)  - 

)  - 

)  - 
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FL2711 
FL2777 
F12700 
F12791 
FL4118 
FL2727 
FL2691 
FL2678 
FL2763 
FL2780 


MAIN    GATE 
MAIN    GATE 


FL2782 
FL2685 
FL2729 
FL2764 


Blij  V  MOTEt „ 

RIVERS  EDGE  MOTEL 

STAR  LITE  MOTEL  

LA  HACIENDA  HOTEL 

MELODY  MOTOR  INN 

SCAVUE  MOTEL  „ 

LAKESIDE  VILLAS  MOTEI 

BUENA  VISTA  PAUCE 

COMFORT  INN  LAKE  VUENA 


SAVE  INN  

SEVtLLA  INN  ..._ 

SHERATON-LAKESIDE  INN  _ 

SHONEYS  INN  

SLEEP  INN  MAINGATE  

SUN  MOTEL „.. 

SUNRISE  MOTEL  .„ 

THE  HASTEN  INN 

THE  PALM  MOTEL  „ 

THE    RESIDENCE    INN    BY 
MARRIOTT  ON  LAKE  CECILE. 

FL2681     THRIFTY  INN 

FL2755    TRAVELER'S  INN 

FL2746    TRAVELODGE      KISSIMMEE 

FLAG& 
FL2751    TRAVELODGE 

EAST. 
FL2742    TRAVELODGE 

INN. 
FL2767    TRAVELODGE   SUITES  KIS- 
SIMMEE. 

FL2748    TROPICANA  MOTEL 

UNICORN  INN  

VENTURE  MOTEL  

VIKING  MOTEL  

WILSON      WORLD      HOTEL 
MAIN  GATE. 
FL2771     WYNFIELD    INN    MAINGATE 

EAST. 
FL1690 
FL1691 
FL1687 
FL1966 
FL1956 
FL0199 
FL3445 
F12595 
FL2633 
VISTA. 

FL2604    DAYS  INN  

FL2565    DAYS  INN  BUENA  VISTA  III 

40. 
FL2642    DISNEY^  CARRIBBEAN 

BEACH  RESORT. 
FL2672    DISNEYS    DIXIE    LANDINGS 

RES 
FL2504    GHOSVENOfl  RESORT 

HOTEL 

FL2547    HOTEL  ROYAL  PLAZA  

FL0039    HOWARD     JOHNSON     RE- 
SORT HOTEL 
FL2667    PORT       ORLEANS       DIXIE 

LANDINGS. 
FL2599    THE  HILTON  AT  WALT  DIS- 
NEY WORLD  VILLAGE 
FL4066    TRAVELODGE  HOTEL- 

WALT  DISNEY  WORLD. 
FL2543    W  D  W  VACATION  VILLAS  ... 
FL2661     WALT  DISNEY  WORLD  DOL- 
PHIN. 
FL2652    WALT       DISNEY       WORLD 
SWAN. 

FL0966    A-1  INN  

AMERICAN  INN ._. 

BEST  WESTERN  INN  ^... 

COMFORT  INN 

CYPRESS  INN „.. 

DAYS  INN  OF  LAKE  CITY  

DIPLOMAT  MOTEL  „.;.. 

DRIFTWOOD  MOTEL  ._.... 

ECONO  LODGE  

ECONO  LODGE  SOUTH  „ 

EXECUTIVE  INN  „ 

FRiENOSHIP  INN  _.... 

GATEWAY  INN  MOTEL  ........ 

GOLFERS  INN ...•. 

HOLIDAY  INN  LAKE  CITY  

HOLIDAY  MOTEL  

HOWARD  JOHNSON  MOTOR 
LODGE  400. 

FL0973    MOTEL  6  419  

MOTEL  e      ...„; , 

QUALITY  INN  

RAIN  BO  INN  

nOOEWAV  INN  


FL0961 
FL0968 
FL4257 
FL0969 
FL0949 
FL0957 
FL0S56 
FL0960 
FL4219' 
FL0965 
FL0972 
FL0970 
FL0978 
FL0068 
FL0954 
FL0952 


FL0962 
FL0958 
FL0971 

FL0950 


PO  BOX  1985 


PO  BOX  173 


PO  BOX  1239 

RT  6  BOX  

RT8B0X  


22  !5  E  IRLO  BRONSON  HWY 

48  10  W.  IRLO  BRONSON  HWY 

77  »  W.  US  192  ...._ 

41  «  W.  VINE  ST 

85  (6  W.  IRLO  BRONSON  HWY 

50  !0  W.  IRLO  BRONSON  HWY 

8a   W.  VINE  ST  

23  15  N.  ORANGE  BLOSSOM  TRAIL 

45  9  W.  IRLO  BRONSON  HWY 

47  16  W.  IRLO  BRONSON  HWY 


16  10  W.  VINE  ST  

49  10  W.  IRLO  BRONSON  HWY 
24  17  W.  VINE  ST  


57  1  W.  IRLO  BRONSON  HWY 

77  !5  W.  IRLO  BRONSON  HWY 

46  12  W.  IRLO  BRONSON  HVir^ 

41  II  W.  VINE  ST  

8  i.  ORLANDO  AVE  

13«7  MAIN  ST  „ 

4S  19  W.  IRLO  BRONSON  HWY  , 
74f  1  W.  IRLO  BRONSON  HWY  , 

53*5  W.  IRLO  BRONSON  HWY  . 

32  ^ALL  ST  „, 

23i    N.  RIVER  RD 

HV  Y.  80  _ „  .     . 

12  1  AVENIDA  CENTRAL 

US  HWY.  441-27  

12    LAKE  PL  

12!  5  S.  LAKESHORE  WAY  ^. 

191  0  BUENA  VISTA  DR 

8*  2  PALM  PKWY  

12;  99  APOPKA  VINELAND 


12 


12! 


171 


90  APOPKA  VINELAND 


90(   CAYMENWAY 


I  DIXIE  DR 


ia  0  HOTEL  PLAZA  BLVD  ... 

191  5  HOTEL  PLAZA  BLVD  „. 
18(  5  HOTEL  PLAZA  BLVD  ... 


221  I  ORLEANS  OR 


1  HOTEL  PLAZA  BLVD 


20  0  HOTEL  PLAZA  BLVD 

43(  1  PREVIEW  BLVD „.... 

15(  D  EPCOT  RESORT  BLVD  , 

12(  D  EPCOT  RESORT  BLVD  . 

1-7  ,  &  US  90  „ 

1-7  1  /I  US  90  .„... 

1-7    &  US  90  .™„ 

US  Siii  IS  1-75 _... 

1-7    4  bS  90  

1-7  I  &  US  90  

1-7  I  &  41  , 


W.  JS  90  _.... 

1-7    &  US  90  ...:.... 

RT  3 

1-7    &  US  90 

1-7    &  US  90  

I-/!   4  US  90  

1-7   4  US  90  

1-7   4  US  SO  

S.  I  WY.  441  4  41 
1-7    4  US  90  


I  rJ  4  US  90  . . .. 

1-7    &  SR  47  „ 

1-71   4  US  90  _ 

246  1/2  RAILROAD  ST 
1-71  4  US  90.; 


KISSIMMEE  FL  34744-«944  ... 

KISSIMMEE  FL  34746-  

KISSIMMEE  FL  34747-  

KISSIMMEE  FL  32742- 

KISSIMMEE  FL  34747-  

KISSIMMEE  FL  34746-9004  ... 
KISSIMMEE  FL  32741-4162  ... 

KISSIMMEE  FL  34744-  

KISSIMMEE  FL  32741-9063  ... 
KISSIMMEE  FL  32741-7806  ... 

KISSIMMEE  FL  32741-4055  .... 

KISSIMMEE  FL  34741-  

KISSIMMEE  FL  32741-3976  .... 

KISSIMMEE  FL  32741-9488  .... 

KISSIMMEE  FL  32741-9494  .... 

KISSIMMEE  FL  3474&-  

KISSIMMEE  FL  34741-  

KISSIMMEE  FL  34741-6674  .... 
KISSIMMEE  FL  32743-4288  _.. 

KISSIMMEE  FL  34726-  „... 

KISSIMMEE  FL  34746-8202  .... 


KISSIMMEE  FL  32741-9490 


LABEUE  FL  33935- 

LABELLE  FL  33935-6217 

LABELLE  FL  33935- 

LADY  LAKE  FL  32159- 

LADY  LAKE  FL  32659- 

LAGUNA  BEACH  FL  32413-2418 

LAKE  ALFRED  FL  33850- 

LAKE  BUENA  VISTA  FL  32830-  .. 
LAKE  BUENA  VISTA  FL  32830-  .. 

LAKE  BUENA  VISTA  FL  32820-  .. 
LAKE  BUENA  VISTA  FL  32830-  .. 

LAKE  BUENA  VISTA  FL  32830-  .. 

LAKE  BUENA  VISTA  FL  32830-  .., 

LAKE  BUENA  VISTA  FL  32830-  .. 

LAKE  BUENA  VISTA  FL  32830-  .. 
LAKE  BUENA  VISTA  FL  32830-  ... 

UKE  BUENA  VISTA  FL  32830-  ... 

LAKE  BUENA  VISTA  FL  32830-  ... 

LAKE  BUENA  VISTA  FL  32830-  ... 

LAKE  BUENA  VISTA  FL  32830-  ... 
LAKE  BUENA  VISTA  FL  32830-  .„ 

LAKE  BUENA  VISTA  FL  32830-  ... 


LAKE  CITY 
LftKE  CITY 
LAKE  CITY 
LAKE  CITY 
LAKE  CITY 
LAKE  CITY 
LAKE  CITY 
LJVKE  CITY 
LAKE  CITY 
LAKE  CITY 
LAKE  CITY 
UKE  CITY 
LAKE  CITY 
LAKE  CITY 
LAKE  CITY 
LAKE  CITY 
LAKE  CITY 


FL  32055- 
FL3205&- 
FL  32055- 
FL  32055- 
FL  32055- 
FL  32055- 
FL  32055- 
FL  32055- 
FL  32055- 
FL  32055- 
FL  32055- 
FL  32056- 
FL  32055- 
FL  32055- 
FL  32055- 
FL  32055-  . 
FL  32055- , 


LAKE  CITY  FL  32055-  „. 

LAKE  CITY  FL  32055- 

LAKE  CITY  FL  32055- 

LAKE  CITY  FL  32055- __, 

LAKE  CITY  FL  32055-  _ 


)  - 

)  - 

)  - 

)  - 
[407)396-1600 

)  - 

)  - 

)  - 

)  - 

)  - 


)       - 
)       - 


)      -, 

)      - 

)  - 

)  - 

>  - 

)  - 

)  - 

)      - 


)  - 

)  - 

)  - 

)  - 

>  - 
)  - 
)  - 
)  - 

>  - 

)  - 

)  - 

>  - 


)      - 

407)827-3108 
[407)828-8688 

)      - 

)      - 

407)828-2424 

)      - 
)      - 

)      - 

)      - 

)      - 

)     '- 
[904)755-1344 

)      - 

)      - 

)      - 

)      - 

(904)752-7891 

[904)755-9311 

)      - 
[904)755-6203 

)      - 

)      - 
[904)752-3901 

)      - 

)      - 
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FL0963    SANDS  MOTEL  „„ 

FL0967    SCOTTISH  INNS  

FL0964    SEMINOLE  MOTEL  „ .' 

FL0951     SUNDIAL  MOTEL 

FL0963    SUPER  8  MOTEL  

FL0976    THUNDERBIRD  MOTOR 

LODGE  &  EFFICIENOES. 
FL0955    TRAVELERS  INN  MOTEL ->_ 
FL0974    TRAVELODGE™. 
FL3710    KING  EDWARD'S  MOTEL 
FL1710    LAKESHORE  RESORT 

MOTEL. 
FL1714    LEISURE  LAKES  MOTEL  .. .. 
FL1729    SUNSHINE         MOTEL        & 
APARTMENTS. 

FL1723    VERANDA  INN  

FL3428    BIG  OAK  MOTEL 

FL3406    BUDGET  MOTEL 

FL3380    CHALET    SUZANNE    COUN^ 
TRY  INN. 

FL3439    ECONO  LODGE  

EMERALD  MOTEL  . 

GRAND  HOTEL  , 

GROVE  MOTEL , 

HOLIDAY  MOTEL  .... 

KNIGHTS  INN  

LAKE  SIDE  MOTEL  . 
LANTERN  MOTEL  ... 

LAUREL  MOTEL 

MOUNTAIN       LAKE 


CLUB 


FL3421 
FL3448 
FL3408 
FL3396 
FL3458 
FL3395 
FL3415 
FL3393 
FL3387 

HOTEL 
FL3435    RIDGE  MOTOR  INN  EAST 

RIDGE  MOTOR  INN  WEST  ... 

RIVER  RANCH  MOTEL 

ROYAL  INN 

SEMINOLE  HOTEL  

STARR  LAKE  MOTEL 

TOWER  VIEW  MOTEL 

TRAVELERS  INN 

VILLAGE  MOTEL „ 

AIRWAY   MOTEL  4  APART- 
MENTS. 

FL2853    BREEZE  WAY  MOTEL 

BUDGET  INN 

CADET  MOTOR  INN  

CARIBBEAN  VILLAS  MOTEL 

CEDAR  MOTEL  

COLONIAL  LODGE  MOTEL  ... 
COLONIAL  VILLAGE  MOTEL 
CONGRESS        MOTEL        4 
APARTMENTS. 

FL2903    F-LAND  MOTEL 

FINLANDIA  HOTEL  

GULFSTREAM  HOTEL  

HOLIDAY  INN  

IXORA  MOTEL  1  ...„ 

LAGO  MOTOR  INN  

MECCA  INN  

NtW  MCCARTV  HOTEL 

NORTH  DIXIE  MOTEL  

NOVA  MOTEL  

PAUL'S  MOTEL 

PAULA  MOTEL 

SEA  WOLF  INN 

SOUTHGATE  MOTEL  

SUN  GATE  MOTEL  

SUN    N    SAND    MOTEL 
APARTMENTS. 
FL2850    SWISS  CHALET  MOTEL  .. 
FL2940    THREE  PALMS  MOTEL  .. 
FL2852    TIP  TOP  MOTEL  .... 
FL2916    TRAVEL      INN      MOTEL 
APARTMENTS. 

F12804    TREETOPS  MOTEL  

WHITE  MANOR  MOTEL  ... 

BRADLEY  MOTEL 

BUDGET  INN 

COZY  COURT  MOTEL  ...... 

ECONO  LODGE  „ 

EVERGREEN  MOTEL  . 

HOLIDAY  INN  NORTH  

HOLIDAY  INN  SOUTH  

LUELL  MOTEL 

MARYLAND  MOTEL 

MOTEL  6  677  „„ 


FL3416 
FL3414 
FL3389 
FL3368 
FL3426 
FL3371 
FL3370 
FL3379 
FL2862 


FL2855 
FL2854 
FL2949 
FL2858' 
FL2814 
FL2888 
FL2878 


FL2813 

FL2950 

FL2B91 

FL2828 

FL2907 

FL2898 

FL2846 

FL2825 

FL2923 

FL2904 

FL2905 

FL2857 

FL2841 

FL2913 

FL2810 


FL2794 
FL3413 
FL3412 
FL3398 
FL3451 
FL3390 
FL3440 
FL3359 
FL3369 
FL3437 
FL3455 


2780  E.  HWY.  90  DUVAL  ST  , 

1-75  4  90  __ 

S. 
S. 


US  41   

HWY.  41  4  441 


1-75  4  STATE  RD.  4 
S.  HWY.  41  


1-75  4  US  41  .. 
1-75  4  US  90  .. 
OR  491  4  1-75 
SUNSET  DR  ... 


1040  LAKE  JUNE  BLVD 
410  PLAZA  AVE  


LAKE  CITY  FL  32055-31 18 
LAKE  CITY  FL  32055- 
LAKE  CITY  FL  32055- 
LAKE  CITY  FL  32055- 
LAKE  CITY  FL  32055- 


LAKE  CITY  FL  32655-  „..!!"! 


LAKE  CITY  FL  32055- 
LAKE  CITY  FL  32055- 


2165  S.  US  27  

3618  N.ALT  27  

1418  HWY.  27  S „ 

3800  CHALET  SUZANNE  DR " 


501  S.  HWY.  27 

530  S.  SCENIC  HWY  . 

1l5jg.  1ST  ST ^ 

430  S.  SCENIC  HWY _ 

915  S.  HWY.  27 

541  W.  CENTRAL  AVE 

629  S.  HWY.  27 _ 

3949N.  HWY.  27  1. 

801  S.  HV\nr.  27 „  ' 

N.  ALT  HWY.  27 „ „£ 

513  S.  SCENIC  HWY  ..  . 

500  S.  SCENIC  HWY  „ 

24700  E.  HWY.  60 „ 

1747  N.  HWY.  27  

207  N.  1ST  ST 

3901  N.  ALT  27  *"" 

1518  N.  ALT  HWY.  27 

830  S.  HWY.  27 _. 

10  W.  BULLARD  AVE 

409  N.  6TH  AVE  


LAKE  PANASOFFKEE  FL  33538^" 
LAKE  PLACID  FL  33852-  


UKE  PUCID  FL  33852-8938 
UKE  PUCID  FL  33852-9502 


UKE  PUCID  FL  33852- 
UKE  WALES  FL  33S53- 
UKE  WALES  FL  33853-8159 
UKE  WALES  FL  33859-9003 


2001  N.  DIXIE  HWY  

828  S.  DIXIE  HWY  

1104  S.  DIXIE  HWY  „ 

1528  S.  FEDERAL  HWY  .., 
524  S.  FEDERAL  HWY  ..... 

507  S.  DIXIE  HW<  

7448  UKE  WORTH  RD  .. 
4787  S.  CONGRESS  AVE 


714  N.  FEDERAL  HWY  .. 
605  N.  FEDERAL  HWY  „ 

1  UKE  AVE  

7859  UKE  WORTH  RO 

722  N.  DIXIE  HWY  

714  S.  DIXIE  HWY  

1402  S.  FEDERAL  HWY 
629  LUCERNE  AVE  „ 

1131  N.  DIXIE  HWY  

1114  N.  FEDERAL  HVIfy 
5445  UKE  WORTH  RD 

1132  S.  FEDERAL  HWY  , 
1016  S.  FEDERAL  HVIT/  . 

709  S.  DIXIE  HWY  

901  S.  FEDERAL  HWY  .„ 
1616  N.  FEDERAL  HWY  . 


UKE  WALES 
UKE  WALES 
UKE  WALES 
UKE  WALES 
UKE  WALES 
UKE  WALES 
UKE  WALES 
UKE  WALES 
UKE  WALES 
UKE  WALES 

UKE  WALES 
UKE  WALES 
UKE  WALES 
UKE  WALES 
UKE  WALES 
UKE  WALES 
UKE  WALES 
UKE  WALES 
UKE  WALES 
UKE  WORTH 

UKE  WORTH 
UKE  WORTH 
UKE  WORTH 
UKE  WORTH 
UKE  WORTH 
UKE  WORTH 
UKE  WORTH 
UKE  WORTH 


FL  33853-4518 
FL  33853-4840 
FL  33863-4184 
FL  33853-4814 
FL  33853-4508 
FL  33853-4019 
FL  33863-4550 
FL  33353-7833 
FL  33853-4555 
FL  33353-  

FL  33853-4833 
FL  33853-4834 

FL  33853-  „ 

FL  33853-7801 
FL  33853-4134  . 
FL  33853-4802  . 
FL  33853-3272  . 

FL  33853-  

FL  33853-4150  . 
FL  33460-3107 


FL  33460-6293 
FL  33460-5042 
FL  33450-5299 
FL  33460-5764 
FL  33-!  60-4699 
FL  33460-4444 
FL  33467-2531 
FL  33461-4735 


531  S.  FEDERAL  HWY  .. 
1601  S.  FEDERAL  HWY 

504  S.  DIXIE  HWY  „ 

611  N.  FEDERAL  HWY  „ 


5475  W.  UKE  WORTH  RO 

1618  S.  FEDERAL  HWY 

3208  E.  US  92  ..._ „ 

1601  GEORGE  JENKINS  BLVD  ."  " 

US  92  E  « „ 

1817  E.  MEMORIAL  BLVD     .„  .  _ 
6650  NEW  TAMPA  HWY 

1-4  4  STATE  33  _  ......Z 

3405  S.  FLORIDA  AVE  . 

1337  E.  MAIN  ST  „  „ 

1433  UKEUND  HILLS  BLVD 
3120  N.  US  98 „.. 


UKE  WORTH 
UKE  WORTH 
UKE  WORTH 
UKE  WORTH 
UKE  WORTH 
UKE  WORTH 
UKE  WORTH 
UKE  WORTH 
UKE  WORTH 
UKE  WORTH 
UKE  WORTH 
UKE  WORTH 
UKE  WORTH 
UKE  WORTH 
UKE  WORTH 
UKE  WORTH 


FL  33460-2645 
FL  33460-3166 
FL  33460-3990 
FL  33467-3299 
FL  33460-2590 
FL  33460-4951 
FL  33460-5759 
FL  33460-3884 
FL  33460-2186 
FL  33460-2320 
FL  33463-3355 
FL  33460-6244 
FL  33460-5139 
FL  33460-4997 
FL  33460-5136 
FL  33460-6639 


UKE  WORTH  FL  33460-4696 
UKE  WORTH  FL  33460-5841 
UKE  WORTH  FL  33460-4489 
UKE  WORTH  FL  33460-3161 


UKE  WORTH 
UKE  VWDRTH 
UKEUND  FL 
UKEUND  FL 
UKEUND  FL 
UKEUND  FL 
UKEUND  FL 
UKEUND  FL 
UKEUND  FL 
UKEUND  FL 
UKEUND  FL 
UKELAND  FL 


FL  33463-3396 
FL  33460-5894 

33801-  

33801-3729  

33801-  

33801-2226  „.... 

33801-3127  

33809-  

33803-4798  

33801-5714  _.... 

33805-3201  

33805-  _ 


[e|1 3)688-9221 


61998 


UMI 
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FL3376  PASSPORT  INN  

FL3410  PRESTLER  MOTEL » 

FL3447  QUALITY  INN  LAKELAND  ..... 

FL3373  RAMAOA  INN  

FL3382  RAMAOA  INN  ..„ 

FL3453  RAMADA  INN  

FL3363  RED  CARPET  INN  

FL3433  RED  CARPET  INN  „ _. 

FL3402  ROYALTY  INN 

FL3444  SCOTTISH  INN „ 

FL3417  SHALAMARINN  

FL0043  SHERATON     INN     &     CON- 
FERENCE CENTER. 

FL3404  SIESTA  MOTEL 

FL3399  SUNSET  MOTEL  

FL3405  THOMPSON        40        ACRE 
MOTEL. 

-FL338t  TIGER  VILLA  MOTEL ;... . 

FL341 1  WHITE  SWAN  MOTEL  

FL2964  SUNNY  PAlMS  MOTEL 

FL2840  BARSFOCT  MAILMAN 

MOTEL. 

FL2928  KNIGHTS  INN __.„ 

FL2934  MOTEL  6  688  ™„...„ ; 

.FL3022  BELLEAIR  VILLAGE  MOTEL  . 

FL3t28  BIROSONGS  MOTEL  ., 

FL306 1  HERiTAGE  VILLAGE  &  INN  ... 

FL304;  LARGO  HOTEL  

FL3U5  MICmiaNA  MOTEL  

FL3138  PINE  GROVE  MOTEL  

FL3163  SUNBEAM  MOTEL  -. 

FL0592  A.I  A  AT^NTiC  INN  „. 

FLOSrj-   A  LITTLE  INN  . 

'^LOSIS    BLACK  DOLPHiN  MOTEL 

=L0593    CAPTA:NS   QUARTERS    RE- 
-     SORT  MT. 
FL047'0    CAROUSEL  RESORT  MOTEL 

rL0656    CASTLE      EY      THE       SEA 

MOTEL. 
FL0670    EGRET  RESORT  MOTEL  

FL0433    GREcMLANTERN  MOTEL  

FL0729    HOLIDAYING    . 

FL0744     "-^OWARD  JOHNSOfi-f/OTOR 

LODGE. 
PL0751     HOWARD  JOHNSON  MOTOR 

LODGE. 
rL0475    KULEANA      BY      THE      SEA 

MOTEL. 
fL0693    LA  CELE  MOTEL : 

FL0542    LAUDERDALE  BY  THE  SEA 

MOTEL. 
=L064)     WAROI  GRAS  K'OTEL    

Ft0652^  SEA  GARDEN  MOTEL  

FLOSS?    SEA  GULL  MOTEL    

F!.0648    SEA  LORD  RESORT  MOTEL 

FL0485    SEA  SPRAY  INN 

FL0472_  SEASCAPE  MOTEL     


FLOS?  I     SEASIDE  AND  OCEAN  ECHO 

MOTEL 
«^w06.39    SHORE  HAVEN  MOTOR  INN 

FL0682    SILVER  SWA\  MOTEL    _.. 

FL0636  -  SKYLARK  MOTEL  „... 

FL065I     THUNDERBIRD  MOTEL  

FL06H     TIDES  INN  

F;.0$40    TROPICASA        MOTEL        & 
APARTMENT 


24|5 

33 

60 

91 

32(0 

34 

1 

34 

2* 

5C1 

41 


74#  E.  MAIN  ST  

NEW  TAMPA  HWY  

1  N.  US  98 

E  MEMORIAL  BLVD  .... 
E  MEMORIAL  BLVD  ..„ 

S.  US  HWY.  98 

0  US  98  N  „_.„. 

E.  MEMORIAL  BLVD  .. 

5  1-4  &  US  98  N  

N.  FLORIDA  AVE  

E.  MEMORIAL  BLVD  .... 

1  S.  FLORIDA  AVE  


S  9! 


5:7 


1 

23) 
20; 


60iD  NEW  TAMPA  H'JTf  

E.  ROSE  ST  

LAND-0-LAKES  BLVD  .... 
S.  DIXIE  HWi  


43:  9 


121  5 


13 

10; 

12130 

i2#J0 ; 

63 


HYPOLUXO . 

W  LANTANA ;... 

Clearwater  LARGO  ... 

SEMINOLE  BLVD ..,„.,. 

SEMINOLE  BLVD _J.;.._„. 

;W  1ST  ST  .,..._„„,...„ 

trT6  SEMINOLE  BLVD 

)  E.  BAY  DR „.. 

CLEARWATER  LARGO ,^.,„,. 

?  N.  OCEAN  DR  ......'l.V 


4 

26< 

41 


45;  3 


45: 5 


46;  3 


42-  j 


45;  J 


41'  > 
45<  3 


•»6£  ) 


45;  J 

42; 

43! 

46; 

44 

41. 

4?J 

44i 

4dC 

44; 

42' 

462 

452 

462 

464 


GEORGE  JENKINS  BLVD 

1  NEW  TAMPA  HWY  

5  W.  MEMORIAL  BLVD  


) 


) 


C 


ELMAR  DR  

POtNClANAST  .... 

N.  OCEAN  DR  

N  OCEAN  DR  

N  OCEAN  DR  

N.  OCEAN  DR  

N.  OCEAN  DR  

N.  OCEAN  DR  

OCEAN  DR 

£LMAR  DR  

N.  OCEAN  DR  

N.  OCEAN  DR  

OCEAN  DR 

H  OCEAN  OH  

N.  OCEAN  OR  

ELMAR  DR  

ELMAR  OR  

ELMAR  DR  .'. 

N.  OCEAN  OR  

N.  OCEAN  DR  

OCEAN  DR 

N.  OCEAN  DR  

N.  OCEAN  DR  

OCEAN  DR 

ELMAR  DR  

N.  OCEAN  OR  


LAKELAND  FL  33801-5083 

LAKELAND  FL  33801-3456 

LAKELAND  FL  33805- 

LAKELAND  FL  33301-1845  ._ 

LAKELAND  FL  33801-1999 

LAKELAND  FL  33809- _. 

LAKELAND  FL-33805- 

LAKELAND  FL  33801-2297  ._ 

LAKELAND  FL  33805- 

LAKELAND  FL  33801-4902 

LAKELAND  FL  33801-1899 :    .. 

LAKELAND  FL  33813-  .„ 

LAKELAND  TL  33*31-1371 

LAKELAND  FL  ,'»:'.SD1-3454 

LAKELAND  FL  33901  -1111    .    . 


LAKELAND  FL  32301-3133 

LAKELAND  FL  3.'.S0l-2018 

LAND  C  LAKES  FL  34639-3603  

LANTANA  Fl  3346J-32'1 

LANTANA  FL  33»e?--r23  

LANTANA  FL  33462- 

LARGO  FL  3464.>.4!49 

LARGO  FL  3'16''.6-231 1  „ 

LARGO  FL  3^(146-2303  ...j. 


LARGO  FL  .34640-^054  ....i:^. ...,.:., 

LARGO  FL  3a54£-23»0 

'-ARGO  FL  3J&2 4-5703 1 

LARGO  FL  >»640- 

LAUDERDALE    SY    SEA    FL-  33308- 
.  5423. 

LAUDERDALE-  BY    SEA-  FL  .333CS- 

360S.  •: 

LAUOEROALE    BY    SSA   Ft    3333a- 

3517.  •  :     :.     -;  ,-., 

LAUDERDALE  BY    SEA  -Fk -3^308- 

3S20. 
LAUDERDALE    -5^    SEA    FL    33X>8- 

5479. 

LAUDERDALE, BY   sea:  FL    333CS- 

3611. 
LAUDERDALE    BY    SEA    FL    33308- 

5425. 
LAUDERDALE    BY    3EAFL    33308- 

3610.  ,-■ 

LAUDERDALE- 8T-  SEA    FL    33308- 

5498. 
LAUDEPOAcE    BY    S£A    fi.    33306- 

3687. 
LAUDERDALE    BY    SEA    FL    33308- 

3618. 
UUDERD6LE    BY    SEA    R.    333C3- 

5422.  .  . 

LAUDERDALE    BY    SEA    FL    33303- 

36)0. 
LAUDERDALE    BY    SEA    FL   33303- 

5424. 
LAUDERDALE    BY    SEA    FL    33368-- 

5026 
LAUDERDALE   BY    SEA    FL    333C8- 

3613. 
LAUDERDALE    BY    SEA    FL    33308- 

3657. 
LAUDERDALE    BY    SEA    FL    33308- 

■5400. 
LAUDERDALE    BY    SEA    FL    33308- 

5466, 
LAUDERDALE    BY    SEA    FL    33306- 

3634. 
LAUDERDALE    BY^  SEA    FL    333C8- 

3619. 
LAUDERDALE    BY    SEA    FL    3330&- 

3634. 
LAUDERDALE    BY    SEA    FL    33308- 

5425. 
LAUDERDALE    BY    SEA    FL    33308- 

3620 
LAUDERDALE    BY    SEA    FL    33308- 

3610. 
LAUDERDALE    BY    SEA    FL    33308- 

3618. 
LAUDERDALE    BY    SEA    FL    33306- 

3619 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
813)647-3000 


)  - 

)  - 

)  - 

)  - 

)  - 
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FL0722    VILLA  ORLEANS  MOTEL 


FL0292 
FL0293 
FL1951 
FL1952 
FL1949 
FL1943 
FL19&0 
FL1962 
FL1955 
rLl938 
FL1929 
FL1S54 
FL1957 
FL1953 
FL1945 
rL1936 
FL'964 
FL1930 
FL1941 
FL2024 

fl:./i  7 

FL37S6 
FL4221 
FL37H 
FL3713 
FL37ld 
FL!926 
INN. 
f=L2196 
F'-2193 
FL2ie4 
FL3627 
FL363t 
FL3eS7 
FL4127 
FL36eS 
FLOItO 
FL4222 
FL0109 
FL3331 
FL3134 
FL3206 
FL3267 


DESERT  ISLE  MOTEL  ...... 

TRAIL  MOTEL  

BIG  B.ASS  MOTEL „.. 

BUDGET  HOST  INN „.... 

CANDLELIGHT  MOTEL  

DAYS  INN  

DELUXE  MOTEL  

ECONO  LODGE  „.... 

LAKE  SIDE  MOTEL 

LEE  MOTEL  ;..-....... 

MARIETTA  MOTEL 

OAKWOOD  MOTEL  

CHiO  MOTEL  „...., 

PALMS  MO  "EL  .....; 

R.^N'DVS  MOTEL  ..„ ...... 

SCOTTISH  INNS  

SUPER  a  MOTEL  

TCPF6R  MOTEL  

W'NOM'LL  MOTE,. 

LEHIGH  R£.SORT  MOTEL  , 

BE3T  WESTERN  INN  .., 

ECONO LODGE  

ECONO  LOOG^  

LIVE  OAK  MOTEL 

PARKER  MOTEL- 

SCOTTLSH  INN  : 


BIG    BEND   TRUCKS   STOP 


HOL'DAY  INN:  -..i.i;i.l.u 

LCNGBOA  r  KEY  MILtON  

PIVISRA  BEACH  MOTcL 

STARFISH  MOTEL  

LAKE  FAIRY  MOTEL  . 

LAKE  KATHRYN  MOTEL  ....... 

QUALITY  INri  NORTH  ......;;... 

STATEN  MOTEL  _„.. 

DAYS  INN    ...;.„ _ 

ECONO  LODGE  _.._...; 

EXPRESSWAY  MOTEL 

ARROW  MOTEL 

GREEN  TURTLE  INN ._ 

GULF  STREAM  MOTEL _. 

HOLIDAY  !NN  OF  MADEIRA 
BEACH. 

FL313I     JOHNS  PASS  MOTEL 

FL3307    L'GHTHOUSE       MOTEL       & 

APARTMENTS. 
FL3316    SCHCONER  RESORT 

MOTEL. 

FL3141     SEA  SHORE  MOTEL   

FL3120    SHORELINE      ISLAND      RE 

SORT  MOTEL 
FL32C9    SHORELICiE      ISLAND      RE- 
SORT MOTEL. 
FL30fc3  '  SKYLINE  MOTEL  &  APART- 
MENTS. 

FL3113    SUflPS  INN 

FL3002    TARPON  MOTEL 

FL3194    WAVES  .MOTEL   &   APART- 
MENTS. 
FL3ie8    WK'TE  SANDS  MOTEL  .. ... 

WITS  END  MOTEL .„. 

FRIENDSHIP  INN  ;.......„. 

FRIENDSHIP  INN  ...._ 

MADISON  !NN  MOTEL  

EL  RANCHO  MOTEL  

SHERATON  ORLANDO 


flITZ-CARLTON    PALM 


FL3C53 

FL2161 

FL4101 

FL21S0 

FL:509 

FL2613 
NORTH. 

FL2953    THE 
BEACH. 

FL2386    ANCHOR  LITE  HOTEL 

FL2350    BLUEWATERS  MO'^EL  

FL2318    COCONUT  GROVE  MOTEL  .. 

rL2368    CORAL    LAGOON    RESORT 
MOTEL 

FL2374    HOWARD     JOHNSON      RE- 
SORT. 

FL2320 

FL2327 

FL2359 

FL2357 

FL2354 

FL2304 


JO  JOS  MOTEL 

KINGSAIL  RESORT  MOTEL  , 
KINGSAIL  RESORT  MOTEL  , 

MARATHON  INN  

PEACE  INN 

PELICAN  MOTEL 


PO  BOX  3095 


RTI  BOX  419. 


P0  80X2  . 

RT  1  BOX  528  . 


4513  N.  OCEAN  DB 
N.  US  301  


N.  US  301  1  M 

108  N.  14TH  ST  

1225  N.  14TH  ST  

1306  S.  14TH  ST 

1308  N.  14TH  ST .; 

113  N.  14THST  

1 1 15  W.  NORTH  BLVD . 

2474  CITRUS  BLVD 

201  S.  14THST 

1911  CITRUS  BLVD ._.„ 

2110  N.  CITRUS  BLVD 

2010  CITRUS  BLVD  _ 

1412  S.  14TH  ST _ 

802  S.  14THST 

1321  N.  14TH  ST  

1392  W.  NORTH  BLVD  ........_ 

2204  CITRUS  BLVD 

24S26  HW/-  27  

225  E.  JOEL  BLVD „.. 

N.  HWY  129  &  1-10 ;. 

I  75  &  HWY.  129  ;. 

1-10  AND  US  129  ... _, 

327  W.  HOWARD  ST.  US  90  , 

966  N.  OHIO  

827  W.  HOWARD  ST  US  90  , 
SR  59  AT  1-10  , 


4949  GULF  Or  MEXICO  DR 
4711  GULF  OF  MEXICO  DR 
6451  GULF  OF  MEXICO  OR 
2C-.'»9  GULF  OF  MEXICO  DR 

1190  S.  HWY.  17-92  

1995  S.  HWY.  17-92 ;,... 

2025  STATE  RD  434  „..„..... 
1046S.  HV.'Y.  17-92- 
14&9  S  6TH  ST  ..„....._ 

1-10  AND  SR  121  

I-1C  AND  HWY.  121  S 

13398  GULF  LN  

12650  E.  GULF  BLVD  . 
13C-07  GULF  BLVD  „.... 
15208  GULF  BLVD 


12991  WILLIAMS  AVE  ____ 
13355  E.  2N2  ST  _...„..! 

14500  GULF  BLVD 

133*6  GULF  BLVD  

14231  GULF  BLVD 

14200  GULF  BLVD- 

13999  GULF  BLVO 

1401"  GULF  BLVD 

13016  GULF  BLVO „__ 

13343  GULF  BLVD . 

13701  GULF  BLVD  ....„;.„,... 

13600  GULF  BLVD ._ 

SR  53  4  1-10  „.... 

RT.  1  .. _.. 

W.  HWY.  90 „ 

250  N.  ORLANDO  AVE 

600  LAKE  DESTINY  DR  

100  S.  OCEAN  BLVD  

11699  OVERSEAS  HWnr  .... 

2222  OVERSEAS  HVI/Y  

4S00  OVERSEAS  HWY.  B61 
12399  OVERSEAS  HWY  .... 

13351  OVERSEAS  HWY  .... 

7076  OVERSEAS  HWY  !!"!! 
7050  OVERSEAS  HWY  ...... 

13201  OVERSEAS  HWY  .... 

7931  OVERSEAS  HWY  ._._ 


LAUDERDALE    BY    SEA    FL   33308- 
3610. 

LAWTEY  FL  3205»- 

LAWTEY  FL  3205*- 

LEESBURG  FL  32748-4820 

LEESBURG  Fl  34743-3896  ...._ 

LEESBURG  FL  32748-6623  

LEESBURG  FL  32746-3499 

LEESBURG  FL  32748-4819 

LEESBURG  FL  327^8-3952 

LEESBURG  FL  32748-7201  

LEESBURG  FL  34748-5613  ;... 

LEESBURG  FL  3274»-3097 

LEESBURG  FL  32748-3007  

LEESBURG  PL  32748-3005 

LEESBURG  FL  32748-6625  

LEESBURG  FL  32748-5620 

LEESBURG  FL  3274S-3403 

LEESBURG  FL  32746- 

LEESBURG  FL  32748-3009   ..._..„....._ 

LEESBURG  FL  32748-  

LEHIGH  ACRES  FL  3393S-5298 

LIVE  OAK  FL  32C60- 

LIVE  OAK  FL  32060- . 

LIVE  OAK  FL  32060- ; 

LIVE  OAK  FL  32060-  .. 

LIVE  OAK  FL  32060-1859 

LIVE  OAK  FL  32060- -...-,- 

LLOYD  FL  32337-9399  ...:...„....._,„. 

LONGBOAT  KEY  FL  34228-2091  ........ 

LONGcOAT  KEY  FL  34228-2103  ....... 

LONGBOAT  KEY  FL  3422e-'990  

LCNG60AT  KEY  FL  34226-2995 

LONG'iWOOO  FL  32750-5598  ........... 

LONGWOOD  FL  32750-6557 „.. 

LONGWOOC  FL  32759- 

LOf.;GWOOD  FL  32750-5597 _....... 

MACCLENNY  FL  32063-  ., 

MACCLENNY  FL  32063- 

MACCLENNY  FL  32063-  ........: 

MADEIRA  BEACH  Fl  33708-  „ 

MADEIRA  BEACH  FL  33706-  

MADEIRA  BEACH  FL  33703-2638  ...„. 
MADEIRA  BEACH  FL  33708-1815  

MADEIRA  BEACH  FL  33708-2640    

MADEIRA  BEACH  FL  33708-2:09   

MADEIRA  BEACH  FL  33708-2148  


MADEIRA  BEACH  FL  33708-252D 
MADEIRA  BEACH  FL  33706-2236 

MADEIRA  BEACH  FL  33706-2264 

MADE;RA  BEACH  FL  33706-2525 

MADEIRA  BEACH  FL  33703-2213 
MADEIRA  BEACH  FL  33706-2638 
MADEIRA  BEACH  FL  33706-2513 

MADEIRA  BEACH  FL  33706-2521 
MADEIRA  BEACH  FL  337C8-2520 

MADiSON  FL  32340- 

MADISON  FL  32340- _w.~^_ 

MADiSOJ  FL  32340- „... ;._ 

MAITLAND  FL  32751-5506 

MAITLANDFL  32751-4145  


MANALAPAN  FL  33462-331 1 

MARATHON  FL  33050-3632  . 
MARATHON  FL  33050-2298  . 

MARATHON  FL  33050- 

MARATHON  FL  33050-3585  . 


MARATHON  FL  33050-3550 


MARATHON 
MARATHON 
MARATHON 
MARATHON 
MARATHON 
MARATHON 


FL  33050-9765 
FL33C50-3143 
FL  33050-3140 
FL  33050-3597 
FL  33050-3120 
FL  33050-9763 


(       >  - 

)  - 

)  - 

)  - 

)  - 

)  - 

>  - 
)  - 

;904)787-3l3i 

»  - 

)  - 

)  - 

I  - 

»  - 

)  - 

)  - 
I 

t  - 

)  - 

)  - 

)  - 

>  - 
)  - 

904)362-7459 
I 
I 


)       - 

)  - 
407J862-4000 

)       - 

)  - 
904^259-3000 

)      - 

)      - 

)      - 

)  - 
1813)392-22  75 


>  - 
)  - 
904)973-2504 
)  - 
)  - 
»      - 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
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FL2336  RANCH  HOUSE  MOTEL 

FL2305  ROYAL  HAWAIIAN  HOTEL  .... 

FL2343  SANDPIPER  MOTEL 

FL2341  SEAOELL  MOTEL  

FL2383  SEAWARD  RESORT  MOTEL 

FL2367  SIESTA  MOTEL 

F12328  VACA  KEY  MOTEL  

FL2378  DAYS  INN  

FL0921  MARRIOTT  MARCO  BEACH 
HOTEL. 

FL0946  LAKESIDE  INN  

FL0933  MARCO  BEACH  HILTON  ....;.. 

FL0935  RADISSON  SUITE  RESORT  . 

FL0638  COUNTRY  HAVEN  MOTEL  ... 

FL0720  LAKESHORE  MOTEL 

FL0626  SETON  VILLAS  MOTEL 

FL1920  BEST  WESTERN  MARIANNA 

FL1913  BUDGET  INN 

FL4223  COMFORT  INN 

FL1918  ECONO  LODGE  .;.... 

FL1917  HOLIDAY  INN  OF  MARIANA  . 

FL1916  LEES  MOTEL  

FL1915  SANDUSKY  MOTEL 

FL1631  DOLORES  MOTEL  

FL1628  QUALITY  INN  MARINELAND  . 

FL2992  DETROIT  RESORT  MOTEL  ... 

FL2970  KING  MOTEL 

FL1699  LA  SIESTA  MOTEL  

FL1702  MARY  ANN  MOTEL  _....„. 

FL1961  GROVELAND  MOTEL 

FL2008  GUSTAFSON  MOTEL  

FL0311  COLONIAL  MOTEL  

FL0416  COMFORT  INN  OF  MEL- 
BOURNE. 

FL0026  COURTYARD  BY  MARRIOTT/ 
MELBOURNE. 

FL0379  DAYS  INN  

FL0335  ECONO  LODGE  MOTEL 

FL0374  ECONO  TRAVEL  MOTEL 
HOTEL. 

FL0352  FLAMINGO  MOTEL „ 

FL0324  HOLIDAY  INN  WEST  

FL0389  INDIANOLA  MOTEL  EFF  

FL0327  LYNN  HAVEN  MOTEL  

FL0304  MELBOURNE  HARBOR 

MOTEL. 

FL0400  MELBOURNE  HILTON  AT  Rl- 


PO  BOX  97»  .. 
RT.  7  BOX  29  . 


MELBOURNE       RIVERVIEW 


FRONT 


FL0395 
FL0339 
FL0368 
FL0359 
FL0365 
FL0313 
FL0391 
FL0326 
FL0411 
FL0362 
FL0366 
FL0345 
FL0308 
FL0417 
FLC369 
FL0347 
FL0372 
LAND 
FL0289 
FL0263 


ALTO 
FL0364 
INN. 
FL0373    RAMADA      RIVER 

MELBOURN. 
FL0343    RID  VISTA  MOTEL 

RIVER  OAKS  MOTEL  EFF  .... 

RIVERSIDE  INN 

ROYALTY  INN  

TOPPER  MOTEL 

WATERWAY  MOTEL   

FIORIDANA  BEACH  MOTEL 

JOLLY  ROGER  MOTEL  

MELBOURNE  BEACH  MOTEL 

SAMPERTON'S  INN  

SANDGATE  MOTEL  

SANDY  BROOKE  MOTEL 

SANDY  SHOES  MOTEL  

SEA  VIEW  RESORT  MOTEL  . 

SEBASTIAN  BEACH  INN  

SURF  CASTER  MOTEL  ......... 

ALADDIN  MOTEL  

HOLIDAY   INN  MERRITT   IS- 


BLUE  WATER  INN  &  MARINA 
BUENA     VISTA     MOTEL     & 

APARTMENTS. 

FL0179    DRIFTWOOD  MOTEL  

FL0188    EL  GOVERNOR  MOTEL  

FL0244    GULFVIEW  MOTEL  

FL0275    MEXICO  BEACH  MOTEL 

FL0280    PELICAN  POINTE  MOTEL 

FL0183    SANDMAN       MOTEL      AND 

APARTMENTS 

FL0178    SURF  SIDE  MOTEL  „ _. 

FL1212    27  AVENUE  MOTEL 

FL1307    7  SEAS  MOTEL 

FL1209    77  MOTEL  ..._ 


PO  BOX  1344 


725  I  OVERSEAS  HWY  ., 
^X  M  OVERSEAS  HWY 
244  J  OVERSEAS  HWY  .. 
5O0  )  OVERSEAS  HWY  .. 

870  )  HWY.  ONE  „ 

742  )  OVERSEAS  HWY  .. 

HW  f.  ONE 

132  )1  OVERSEAS  HWY 
4O0  S.  COLLIER  BLVD  ... 


155 
S6C  S. 
600  8. 


110  » 

100) 

131 

Ml 

41 

217( 

41 

E. 


11 


!■  WY 


16 


41 
S. 

HWlr 

US 

s 


SUS< 


LAFAYETTE  ST  

HWY.  A1A  3M 

A1A 

4i-4m"s!hern'c"!"„'Z!'.! 

41-HERN  CO  LI 

371|3R0AD  ST  I. 

BROAD  ST 

50  4  33 

MAY  ST  

S.  HARBOR  CITY  BLVD 
N.  WICKHAM  RD  


212|S 

S 

11 

131 

8291 


461 


210    W.  NEW  HAVEN 


445  W.  NEW  HAVEN  AVE  .. 
420  3.  HARBOR  CITY  BLVD 
109  1  W.  NEW  HAVEN  AVE 


180 
450 
3911 
401 
1201 


200 


440 


964 


102 
HWl 


S9 


HWl 

Hvyn 

US 
HWl. 
HWl. 
HW>. 


s. 

892< 
594( 


1ST  AVE 

.  COLLIER  BLVD  ... 
COLLIER  BLVD  ... 

SR  7 

N.  STATE  RD."7";!I 

N.  STATE  RD.  7  ..... 
&  SR  71  

W.  LAFAYETTE  ST 

STATE  RD.  71  

W.  LAFAYETTE  ST  , 
90 


S.  HAflBOR  CITY  BLVD 

W.  NEW  HAVEN  AVE  

N.  HARBOR  CITY  BLVD 

HARBOR  CITY  BLVD  

E.  NEW  HAVEN  AVE 


^lALTO  BLVD 


3.  HARBOR  CITY  BLVD 


3.  HARBOR  CITY  BLVD 


1041  S.  HARBOR  CITY  BLVD 

143;  S  HARBOR  CITY  BLVD 

142;  S.  HARBOR  CITY  BLVD 

151!  S.  HARBOR  CITY  BLVD 

58  K  ARBOR  CITY  BLVD 

6191  N.  HARBOUR  CITY  BLVD 

658<  S.  HWY.  A1A 

568!  S.  HWY.  A1A  , 

312<  S.  HWY.  A1A  . 

313!  S.  HWY.  A1A 

483!  S.  HWY.A1A 

879!  HV\nr.  A1A 

345!  S.  HWY.  A1A 

421!  S.  HWY.  A1A 

703!  S.  HWY.  A1A 

5934  s.  HWY.  A1 A 

430 

260 


V.  MERRITT  ISLAND  CAUSEWAY 
MERRITT  ISLAND  CAUSEWAY 


4IRAMAR  DR 
98  


98      

98  „.... 

AND  15TH  ST 

98  

98  

98  


31  TH! 


ST 

NW  27TH  AVE  .... 
BISCAYNE  BLVD 
302^SW8THST  


MARATHON  FL  3305<W134 

MARATHON  FL  33050-3525 

MARATHON  FL  33050-2246 

MARATHON  FL  33050-2694 

MARATHON  FL  33060- 

MARATHON  FL  33050-3130 _ 

MARATHON  FL  33050- 

MARATHON  SHORES  FL  33050-3597 
MARCO  FL  33937-5397  


MARCO  ISLAND  FL  33937-3613  . 
MARCO  ISLAND  FL  33937-5503  . 
MARCO  ISLAND  FL  33937-5604  . 

MARGATE  FL  33063-2839 

MARGATE  FL  33063-3640 

MARGATE  FL  33063- 

MARIANNA  FL  32446-  

MARIANNA  FL  32446-2504  

MARIANNA  FL  32447-  

MARIANNA  FL  32446-2500  

MARIANNA  FL  32446-  

MARIANNA  FL  32446-8901   

MARIANNA  FL  32446-2654  

MARINELAND  FL  32084- 

MARINELftND  FL  32086- 

MASARYKTOWN  FL  34610-7453 

MASARYKTOWN  FL  34610- 

MASARYKTOWN  FL  34609-7310  , 

MASARYKTOWN  FL  34609- , 

MASCOTTE  FL  32753-9999  

MATLACHA  FL  33909- , 

MELBOURNE  FL  32901-3249 

MELBOURNE  FL  32940- 


MELBOURNE  FL  32904-  , 


MELBOURNE  FL  32904-3399 
MELBOURNE  FL  32901-1326  , 
MELBOURNE  FL  32901- 


MELBOURNE  FL  32901-4743  . 
MELBOURNE  FL  32904-3398  . 
MELBOURNE  FL  32935-5757  . 
MELBOURNE  FL  32935-4838  . 
MELBOURNE  FL  32901-7392  . 


MELBOURNE  FL  32901- 


MELBOURNE  FL  32901-1397 
MELBOURNE  FL  32901-1995 


MELBOURNE  FL  32901-1911  

MELBOURNE  FL  32901-3235 

MELBOURNE  FL  32901-3293 

MELBOURNE  FL  32901-4695 , 

MELBOURNE  FL  32935-6760 

MELBOURNE  FL  32940-7433 

MELBOURNE  BEACH  FL  32905-2218 
MELBOURNE  BEACH  FL  32905-2014 
MELBOURNE  BEACH  FL  32905-1627 

MELBOURNE  BEACH  FL  32951-  

MELBOURNE  BEACH  FL  32905-1916 

MELBOURNE  BEACH  FL  32951-  

MELBOURNE  BEACH  FL  32905-1832 
MELBOURNE  BEACH  FL  32905-1904 

MELBOURNE  BEACH  FL  32951-  „ 

MELBOURNE  BEACH  FL  32905-2110 

MERRITT  ISLAND  FL  32952-4810  

MERRITTISLAND  FL #952-3697  


MEXICO  BEACH  FL  32410- 
MEXICO  BEACH  FL  32410- 


MEXICO  BEACH  FL 
MEXICO  BEACH  FL 
MEXICO  BEACH  FL 
MEXICO  BEACH  FL 
MEXICO  BEACH  FL 
MEXICO  BEACH  FL 


32410- . 
32410- . 
32410-. 
32410- . 
32410-  . 
32410-  . 


MEXICO  BEACH  FL  32410-  , 

MIAMI  FL  33147-3557  

MIAMI  FL  33137-2296  

MIAMI  FL  33135-4531  


904 


:407 

;407 


526-5600 


255-0077 
724-6400 
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FL1309    AIRUNER  MOTEL  

FL1370    AIRPORT  REGENCY  HOTEL 

FL0986    BARLINGTON  HOTEL 

FL1017    BAY  POINT  MOTEL  .... 

FL1201     BAYSIDE  MOTOR  INN 

FL1102    BEST  VALUE  INN  

FL4210  BEST  WESTERN  MIAMI  AIR- 
PORT INN. 

FL1392    BUDGET  INN 

FL1220    BURKES  MOTEL  

FL1269    CARL'S  PADRE  MOTEL 

FL1276    CHERRY  LANE  MOTEL 

FL1369    COLLEGE  INN-DOWNTOWN 

FL4258    COMFORT  INN  SUITES  

FL0985    CONGRESS  HOTEL  

FL1395  COURT>ARD  BY  MARRIOTT 
HOTEL. 

FL1242    CROSSWAY  AIRPORT  INN  ... 

FL1280    DAVIS  MOTEL 

FL1424    DAYS  INN  CENTRAL  „.. 

FL1384    DAYS  INN  HOTEL 

FL1364  DAYS  INN  MIAMI  CIVIC  CEN- 
TER. 

FL1406    DELUXE  INN  

FL1045  DORAL  HOTEL  &  COUNTRY 
CLUB. 

FL1338  DOUBLETREE  HOTELAT  CO- 
CONUT GROVE. 

FL1063    DUPONT  PLAZA  HOTEL  

FL1239    EL  NIDO  MOTEL  

FL1348    ELDEN  MOTEL 

FL1301     EMPEROR  MOTEL  _. 

FL1365    ERNESTO  MOTEL  

FL1026    EVERGLADE  MOTEL 

FL0979    EVERGLADES  HOTEL 

FL1385    EXECUTIVE  AIRPORT 

HOTEL. 

FL1023    EXECUTIVE  INN 

FL0C14  FAIRFIELD  INN  BY  MAR- 
RIOTT miam;  west. 

FL1 185    G  G  MOTEL 

FL1223    GOLDDUST  MOTEL 

FL0028     GRAND  BAY  HOTEL 

FL1217    HAMPTON  INN  

FL4173  HOLIDAY  INN  AIRPORT 
LAKES. 

FL4055  HOLIDAY  INN  CALDER/JOE 
ROBBIE  STADIUM. 

FL1 31 3  HOLIDAY  INN  CIVIC  CENTER 
MOTEL 

FL1375  HOLIDAY  INN  CROWNE 
PLAZA. 

FL1337  HOLIDAY  INN  GOLDEN 
GLADES. 

FL1034    HOLIDAY  MOTOR  COURT  .... 

FL1358    HOLLIDAY  INN  

FL1041     HOTEL  AMERICA .; 

FL0983    HOTEL  ARENA _ 

FL1410    HOTEL  GRAND  PRIX  

FL1319    HOTEL  QUALITY  AIRPORT  .. 

FL1054    HOWARD  JOHNSON  

FL4147  HOWARD  JOHNSON  CON- 
VENTION CENTER. 

FL0999    HOWARD  JOHNSON  HOTEL 

FL1018  HOWARD  JOHNSON  MOTOR 
LODGE. 

FL1027  HOWARD  JOHNSON  MOTOR 
LODGE. 

FL1320  HOWARD  JOHNSON  MOTOR 
LODGE. 

FL1037    HURRICANE  MOTEL  

FL1372  HYATT  REGENCY  MIAMI 
HOTEL. 

FL1299    IMPERIAL  MOTEL 

FL1373  INTERCONTINENTAL  HOTEL 
MIAMI. 

FL1279    JAMAICA  MOTEL  

FL1333    JOCKEY  CLUB-HOTEL 

ROOM. 

FLI325    JULIA  MOTEL 

FL09eO    KING  MOTEL 

FL1229    LA  CAMPINA  MOTEL ... 

FL1008    LA  FIERA  HOTEL  

FL4196    LA  QUINTA  INN  #2667 

FL1011     LAUREL  INN 


4155  NW  24TH  ST 

1000  NW  42N0  AVE 

1350  NW  2ND  ST ,.... 

3530  N.  BISCAYNE  BLVD 

5125  BISCAYNE  BLVO _. 

5255  N.  BISCAYNE  BLVD 

1550  NW  LEJEUNE  RD  


52'5  BISCAYNE  BLVD  . 

4445  SW  8TH  ST  

5950  BISCAYNE  BLVD  . 

2451  NW  79TH  ST  

226  NE  1ST  AVE 

5301  NW  36TH  ST  _. 

126NE6THST  

3929  NW  79TH  AVE 


1850  NW  42ND  AVE  .... 
6500  BISCAYNE  BLVD 

660  NW  81  ST  ST  _. 

3401  NW  LEJEUNE  RD  _.„ 
1050  NW  14TH  ST  _,.. 


28475  S.  DIXIE  HWY 
4400  NW  87TH  AVE  . 


2649  S  BAYSHORE  DR 


300  BISCAYNE  BLVD  WAY 

3141  SW  8TH  ST  

115SW8THST  „„. 

6581  SW  8TH  ST  

4001  W.  FLAGLER  ST  .„__ 

6495  SW  8TH  ST  

244  BISCAYNE  BLVD 

6700  NW  13TH  ST  


7422  BISCAYNE  BLVD 
3959  NW  79TH  AVE  .... 


5121  W.  FLAGLER  ST  ... 
7700  BISCAYNE  BLVD  .. 
2669  S.  BAYSHORE  DR 

2500  BRICKEa  AVE  

1101  NW57  AVE 

21485  NW27TH  AVE  „.. 


1170  NW  11THST 

950  NW  LEJEUNE  RD 
148  NW  167TH  ST  


7290  SW  8TH  ST  „. 

10775  SW  200TH  ST 

273  NE  2ND  ST „.. 

532  NW  MIAMI  AVE  

171 7  N,  BAYSHORE  DR. „. 
2373  NW  LEJEUNE  RD  ...„ 

1980  NW  LEJEUNE  RD  

200  SE  2ND  AVE  


1100  BISCAYNE  BLVO 

7330  NW  36TH  ST  


10201  S.  DIXIE  HWY 
16500  NW  2ND  AVE  . 


4911  W.FLAGLER  ST  ... 
400  SE  2ND  AVE  

5180  W.FLAGLER  ST  ... 
100  CHOPIN  PLAZA  

4601  SW  8TH  ST  „.. 

mil  BISCAYNE  BLVD 


3030  W.  FLAGLER  ST  .. 
7150  BISCAYNE  BLVD  . 
4431  SW  8TH  ST  .. 
1865  W.  FLAGLER  ST 

7401  NW  36TH  ST  

5445  BISCAYNE  BLVD 


MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 

MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 

MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 

MIAMI 
MIAMI 


«='L  33142-6717 
FL  33126-3697 
FL  33125-6699 
FL  33137-3895 
FL  33137-3219 
FL  33137-3231 
FL  33126-  


FL  33137-3221 
FL  33134-2562 
FL  33137-2297 
FL  33147-4929 
FL  33132-2100 

FL  33166-  

FL  33132-1921 
FL  33166-6517 

FL  33126-1489 
FL  33138-6230 

FL  33150-  

FL  33142-5628 
FL  33136-2138 

FL  33033-  

FL  33148-0001 


MIAMI  FL  33186- 


MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 

MIAMI 
MIAMI 

MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 


FL  33131-2200 
FL  33135-4533 
FL  33130-3509 
FL  33144-4815 
FL  33134-1609 
FL  33144-4843 
FL  33132-2278 
FL  33126-2036 

FL  33138-5122 
FL  33166- 

FL  33134-1220 
FL  33138-6168 

FL3313*-  

FL  33129-2463 
FL  33126- 


MIAMI  FL  33056- 


MIAMIFL3313&-2296 

MIAMI  FL  33126-3695 

MIAMI  FL  33169-6080 

MIAMI  FL  33144-4654 
MIAMI  FL  33189-1238 
MIAMI  FL  33132-2212 
MIAMI  FL  33136-41 10 

MIAMI  FL  33132-  

MIAMI  FL  33142-6789 
MIAMI  FL  33126-1488 
MIAMI  FL  33131-  


MIAMI  FL  33132-1799 
MIAMI  FL  33166-6776 

MIAMI  FL  33156-3147 

MIAMI  FL  33169-6089 

MIAMI  FL  33i;M-1236 
MIAMI  FL  33131-2197 

MIAMI  FL  33134-1251 
MIAMI  FL  33131-2305 

MIAMI  FL  33134-2544 
MIAMI  FL  33181-3494 


MIAMI  FL  331 35-1299 
MIAMI  FL  33138-5702 
MIAMI  FL  33134-2562 
MIAMI  FL  33135-1939 
MIAMI  FL  33166-6706 
MIAMI  FL  33137-3225 


62001 


)  - 

I  - 

)  - 

)  - 

)  - 

>  - 

305)871-2345 

I  - 

)  - 

)  - 

»  - 

)  -        ■ 
305)87l-,6000 

)  - 

>  - 

>  - 

>  - 
»  - 

>  - 
»  - 

)  - 

)  - 

305)658-2500 

)  - 

)  - 

)  - 

)  - 

»  - 

)  - 

)  - 

)  - 

)  - 
305)599-5200 

)  - 

)  - 
305)658-9600 

)  - 
:305)266-0000 

305)621-5801 

»  - 

)  - 

)  - 

)  - 

)  - 

>  - 
)  - 

)  - 

)  - 

)  - 

305)374-3000 

>  - 
)  - 

J  - 

)  - 

)  - 

305)353-1234 

)  - 

)  - 

)  - 

)  - 


)      - 


[305)599-9902 


62002 


UMI 
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FL1234    LE  JEUNE  MOTEL  

FL1166    LEAMINGTON  HOTEL  

FL1267    LEEWARD  MOTEL 

FL1081     MALIBU  HOTEL 

FL1362    MARINA  PARK  HOTEL  

FL1377    MARRIOTT  PLAZA  VENETIA 
HOTEL 

FL1060    METRO  HOTEL  

FL1378    MIAMI  AIRPORT  HILTON  

FL0004    MIAMI  AIRPORT  MARRIOTT  . 
FL1291     MIAMI  AMBASSAOO?^ 

MOTEL. 
FL1044    MIAMI  EXECUTIVE  MOTEL  ... 
FL1258    MIAMI  INTERNATIONAL  AIR- 
PORT HOTEL. 
FL1069    MIAMI  LAKES  INN  MOTEL  .... 
FL1399    MIAMI  MARRIOTT 

DADEUNO. 
FL1237    MIAMI       MARRIOTT       MTR 

HOTEL. 
FL1408    MIAMI  PRINCESS  HOTEL  

MIAMI  RIVER  INN  

MIAMI  SHORES  MOTEL 

MOON  HOTEL 

MORRIS  HOTEL  R  H  „ 

MR  KELLY'S  MOTEL  

NEW  DEAL  MOTEL 

OCCIDENTAL    HTLS    RIVER 


FL1420 
FL1361 
FL1012 
FL0989 
FL1194 
FL1274 
FL1380 
PARC 
FL1352    OMNI  INTERNATIONAL 

HOTEL  Ml. 
FL124a    ORANGE  GROVE  MOTEL  ..„ 

FL1285    PALM  MOTEL 

FL1331     PALM  PLAZA  MOTEL  

FL1400    PARACLETE  MOTEL  _. 

FL1321     PARKSIDE  INN 

FL1366    PLAZA  VENETIA  HOTEL 

FL1323    PORTAL  POINTE  HOTEL  

FL1042    PRINCESS  MOTEL  

FL4225    QUALITY  INN  AIRPORT  

FL4172    QUALITY         INN        SOUTH 

MOTEL. 
FL1381     RADISSON 

HOTEL. 
FL1035    RAINBOW  MOTEL  „ 

RAMA  INN  „„ 

RAMADA  INN  

RAMADA  INN  WEST  „.... 

RAMADA  RENAISSANCE  . 

RAMONA  MOTEL- 

RAYS  MOTEL  . 

RESIDENCE  INN  MIAMI  AIR- 


MART  PLAZA 


FL1344 
FL1349 
FL1339 
FL1346 
FL1305 
FL1225 
FL1415 
PORT 
FL1266 
FL1173 
FL1268 
FL1255 
FL1364 
FL1172 
FL1355 
FL1368 


ROYAL  MOTEL  „. 

ROY  ALTON  HOTEL  

SAN  JUAN  MOTEI 

SANBORN  MOTEL 

SATURN  MOTEL 

SEMINOLE  HOTEL  

SHALIMAR  MOTEL  

SHERATON  BRICKEU 

POINT  MIA. 
FL1353    SHERATON  RIVERHOUSE  ... 
FL1311    SILVER      SANDS      OCEAN- 
FRONT  MOTEL. 

FL1021     SINBAD  MOTEL  

FL1359    SOUTH  PACIFIC  MOTEL  ...._ 

FL1318    STARDUST  MOTEL  

FL1312    STARLITE  MOTEL  

FL1289    SUN  AIRE  MOTEL  „ 

FL1245    SUN  N  SURF  MOTEL  

FL1039    SUNNYSIDE  MOTEL 

FL1003    SYLVANIA  HOTEL  

FL1429    TAMIAMI  INN 

FL1218    TOPS  MOTEL „ 

FL1215    TRADE  WINDS  MOTEL  

FLI202    TRAVELERS  INN  

FL1085    TRIO  MOTEL „ 

FL1246    TROPIC  GARDEN  MOTEL  .... 

FL1015    TURF  MOTEL  

FL1284    VAGABOND  MOTEL  

FL1240    VENUS  MOTEL  _ 

FL1404    WELLESLEYINN  

FL1416    WELLESLEYINN  

FL1402    WELLESLEY  INN  KENDALL  .. 


431  >  SW  8TH  ST  „ 

307  NE  1ST  ST 

117K)BISCAYNEBLVD  „ 

293  I  SW  37TH  CT  „., 

340  BISCAYNE  BLVD 

163P  N.  BAYSHORE  DR  .. 

712fe  BISCAYNE  BLVD  .... 
510    BLUE  LAGOON  DR 
120   NW  LEJEUNE  RD  ... 
629  I  SW  8TH  ST  


120 


43S  I  SW  8TH  ST  

MIA  M  INTERNATIONAL  AIRPORT 


745INW154THST  

909#  S.  DADELAND  BLVD 


NW  42ND  AVE 


425    NW  1 1TH  ST  

118  SW  SOUTH  RIVER  OR 

1041  0  BISCAYNE  BLVD  

439^JW  4TH  AVE  _.. 

161  NE  23RD  ST „ „, 

21440  BISCAYNE  BLVD  

506    BISCAYNE  BLVD  

100  SE  4TH  ST  


160 


7164  SW  8TH  ST  

842$  BISCAYNE  BLVD 

7331  N.  MIAMI  AVE  

7350  BISCAYNE  BLVD 

1511  NE  116THST  

555  ^^E  15TH  ST  

8841   NE  2ND  AVE  

49a  W.  FLAGLER  ST  . 
237;  NW  42ND  AVE  .... 
1451  1  S.  DIXIE  HWY  ... 


711   14W72NDAVE 
835  3W  24TH  AVE  . 


BISCAYNE  BLVD 


168(  5  NW  12TH  AVE  

760(  N.  KENDALL  DR  

725<  NW11THST  

394'  NW  22ND  ST 

3301  W.  FLAGLER  ST  

6241  SW  8TH  ST  

121^  NW  82ND  AVE  


7411  BISCAYNE  BLVD  

131  3E  1ST  ST  

239(  SW  8TH  ST  

106  5W  8TH  ST  

699t  N.  BISCAYNE  BLVD 

35  ^  8TH  ST  

62«  BISCAYNE  BLVD  .._. 
495  JRICKELL  AVE  _. 


390C  NW  21  ST  ST 
301    X:EAN  DR 


61 5(  BISCAYNE  BLVD  .. 
630(  BISCAYNE  BLVD  .. 
673(  BISCAYNE  BLVD  .. 

135  ;W  8TH  ST  

4871' W.  FLAGLER  ST  ... 
1110B  BISCAYNE  BLVD 

60241SW  8TH  ST  

226  Iw  5TH  AVE  . ..„ 

439l|SW  8TH  ST 


452SSW8THST 
5501  BISCAYNE  BLVD 
3622'SW8THST 
69251 SW8TH  ST 
7000(NW27THAVE  .... 
7301  BISCAYNE  BLVD 

6891  SW  STH  ST  

7925NW154THST  

8436i 


NW  36TH  ST 
11751)  MILLS  OR  ... 


MIAMI  FL  33134-2654 
MIAMI  FL  33132-2505 
MIAMI  FL  33181-31 10 
MIAMI  FL  33134-7342 
MIAMI  FL  33132-2224 
MIAMI  FL  33132-1215 

MIAMI  FL3313&-5702 
MIAMI  FL  33126-9888 

MIAMI  FL  33126-  

MIAMI  FL  33144-4810 


MIAMI  FL  331 34-2620 
MIAMI  FL  33159-  


MIAMI  FL  33157-2423 
MIAMI  FL  33156-7820 

MIAMI  FL  33126-2656 


MIAMI  FL  33126^ 

MIAMI  FL  33130-  ....... 

MIAMI  FL  33138- 

MIAMI  FL  33128-1613 
MIAMI  FL  33137-4826 
MIAMI  FL  33180-1244 
MIAMI  FL  331 37-3230 
MIAMI  FL  33131-2110 

MIAMI  FL  33132-1240 

MIAMI  FL  33144-4660 
MIAMI  FL  33138-3522 
MIAMI  FL  33150-3507 
MIAMI  FL  331 3&-51 51 
MIAMI  FL  33161-6907 
MIAMI  FL  33132-1428 
MIAMI  FL  33138-3011 
MIAMI  FL  33134-1236 

MIAMI  FL  33142-  

MIAMI  FL  33176-  


MIAMI  FL  33126-3095 

MIAMI  FL  33135-4836 
MIAMI  FL  33169-5784 
MIAMI  FL  33156-7699 
MIAMI  FL  33126-1981 
MIAMI  FL  33142-6752 
MIAMI  FL  331 35-1 136 
MIAMI  FL  33144-4809 
MIAMI  FL  33126- 

MIAMI  FL  33138-5121 
MIAMI  FL  33131-1421 
MIAMI  FL  33135-4916 
MIAMI  FL  33130-3510 
MIAMI  FL  33138-5733 
MIAMI  FL  33131-2700 
MIAMI  FL  33138-6224 
MIAMI  FL  33131-2401  , 

MIAMI  FL  33142-6791  . 
MIAMI  FL  33149-1608  . 

MIAMI  FL  33137-2227  . 
MIAMI  FL  33138-6226  . 
MIAMI  FL  33138-6298  . 
MIAMI  FL  33130-3509  . 
MIAMI  FL  33134-1490  . 
MIAMI  FL  33181-3405  . 
MIAMI  FL  33144-5046  . 
MIAMI  FL  33130-1309  . 

MIAMI  FL  33134-  

MIAMI  FL  33135-4533  . 
MIAMI  FL  33134-2542  . 
MIAMI  FL  33137-2633  . 
MIAMI  FL  33135-4112  . 
MIAMI  FL  33144-4743  . 
MIAMI  FL  33147-6820  . 
MIAMI  FL  33138-5186  . 
MIAMI  FL  33144-4742  . 

MIAMI  FL  33016- 

MIAMI  FL  33166- 

MIAMI  FL  3318^-4800  . 


305; 


305; 
305; 


649-5000 


871-3230 
251-2000 
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FL1053  WESTHAVEN  MOTEL  & 
TRAVEL  COURT. 

FL1382  WILURD  GARDEN  HOTEL  .. 

FL0981  WYNWOOD  HOTEL  

FL1383  YAHWEH  ECONOMY  INN  

FL1094  42ND  STREET  MOTEL  

FL1170  501  MIAMI  BEACH  RESORT 
HOTEL. 

FL1117  ADRIAN  HOTEL  „ 

FL1064  ADRIAN  HOTEL 

FL1 165  ALDEN  HOTEL  

FL1013  ALEXANDER  HOTEL  

FL1090  ANCHOR  HOTEL  

FL1033  ANGLERS  HOTEL 

FL1132  AVALON  HOTEL  „ 

FL1 1 15  BAR8IZ0N  HOTEL 

FL1 1 42  BARCLAY  PLAZA  HOTEL 

FL1200  BAY  HARBOR  INN  

FL0991  BEACH  HAVEN  HOTEL  

FL1010  BEACH  PARADISE  HOTEL  ... 

FL1 135  BEACH  PLAZA  HOTEL  

FL1259  BEACHARBOUR  MOTEL 

SOUTH. 

FL1 1 12  BEACHCOMBER  HOTEL 

FL1119  BEACON  HOTEL  

FLI235  BEL  AIRE  HOTEL  .._ 

FL1079  8ELLAMAR  HOTEL 

FLU  14  BENTLEY  HOTEL 

FL1 155  BERKELEY  SHORE  HOTEL  .. 

FL1 130  BETSY  ROSS  HOTEL 

FL1297  BLUE  MIST  RESORT  MOTEL 

FL1253  BLUE  SEAS  RESORT  MOTEL 

FL1247  BOULEVARD  HOTEL  

FL107t  BREAKWATER  HOTEL 

FL1 160  CADET  HOTEL  _ 

FL1296  CARAVAN  MOTEL  

FLt120  CAROOZO  HOTEL  

FL1144  CARIBBEAN  HOTEL  - 

FL1124  CARLTON  HOTEL 

FL1 125  CARLYLE  HOTEL 

FL1427  CASTLE  HOTEL  &  RES- 
TAURANT. 

FL1 168  CAT  DORSET  HOTEL 

FL1403  CAT ALINA  DORSET  HOTEL  . 

FLl  126  CAVALIER  HOTEL  

FLI057  CENTURY  HOTEL 

FL1433  CENTURY  HOTEL 

FLl  1 40  CHESTERFIELD  HOTEL 

FLl  153  CHURCHILL  HOTEL  & 
APARTMENTS  INC. 

FLl  190  CLAREMONT  HOTEL  

FL4226  CLARION  SUITE  CRYSTAL 
BEACH. 

FL1091  CLAY  HOTEL 

FLl  337  CLEVELANDER  HOTEL 

FLl  174  CLIFTON  HOTEL 

FLl  051  CLINTON  HOTEL  

FL0934  COLONIAL  HOTEL 

FL0990  COLONIAL  INN  MOTEL  ........ 

FLl  108  COLONY  HOTEL 

FLl  182  COMPOSTELA  MOTEL 

FLl  150  COPLEY  PLAZA  HOTEL 

FL10I9  CORAL  SANDS  HOTEL  

FLl  176  CORONADO  MOTEL  

FLl 030  CREST  HOTEL 

FLl  156  CROWN  HOTEL 

FL1397  DAYS  INN  

FLl  040  DAYS  INN  BROADMOOR  

FLl  326  DEAUVILLE  HOTEL  

FL1286  Dl  LIDO  HOTEL 

FLl  31 6  OORAL  BEACH  HOTEL  „. 

FLl  162  DORCHESTER  HOTEL 

FL1345  DRIFTWOOD  MOTEL  

FL1271  DUCHES  MOTEL 

FLl  426  EASTERN  SUN  SHOPPES 
INN  TH. 

FLl  306  EDEN  ROC  HOTEL  &  MA- 
RINA. 

FL1070  EDISON  HOTEL  

FL1252  ESPLANADE  HOTEL  

FLl  134  ESSEX  HOUSE  HOTEL  

FLl  265  FAIRFAX  APARTMENTS  & 
HOTEL 

FL1074  FAIRMONT  HOTEL  

FLl  253  FLAMINGO  HOTEL  


6020  SW  8TH  ST  

124  NE  14TH  ST 

2706  NE  2ND  AVE  

6320  BISCAYNE  BLVD 

4210  COLLINS  AVE  

3925  COLUNS  AVE  


1060  OCEAN  DR 

1036  OCEAN  OR „. 

2925  INDIAN  CREEK  DR 

5225  COLLINS  AVE  „... 

1587  WASHINGTON  AVE  ,._. 

634  WASHINGTON  AVE  . 

700  OCEAN  DR 

530  OCEAN  DR 

1940  PARK  AVE „.... 

9601  E.  BAY  HARBOUR  DR 

819  5THST  

600  OCEAN  DR „...„... 

1401  COLUNS  AVE  

13901  COLLINS  AVE  


1340  COLUNS  AVE  .. 

720  OCEAN  DR 

6515  COLLINS  AVE  .. 

220  31  ST  ST 

510  OCEAN  DR 

1610  COLLINS  AVE  .. 

1440  OCEAN  OR 

19111  COLLINS  AVE 
17315  COLLINS  AVE 

740  OCEAN  DR  

940  OCEAN  OR  

1701  JAMES  AVE  

19101  COLLINS  AVE 

1300  OCEAN  DR 

3737  COLUNS  AVE  .. 
1433  COLLINS  AVE  .. 

1250  OCEAN  DR 

5445  COLUNS  AVE  .. 


1720  COLUNS  AVE  

1732  COLUNS  AVE  

1320  OCEAN  DR 

140  OCEAN  DR 

150  OCEAN  OR „., 

855  COLLINS  AVE  _ 

3801  INDIAN  CREEK  OR 


1700  COLUNS  AVE  

6S85  COLLINS  AVE  ....- 

406  ESPANOLA  WAY  ... 

1020  OCEAN  DR 

1343  COLUNS  AVE  

825  WASHINGTON  AVE 

719  1ST  ST  

18101  COaiNSAVE 

736  OCEAN  DR 

9340  COLLINS  AVE  ™.^. 

3300  COLUNS  AVE _. 

7300  ABBOTT  AVE  „ 

9501  COLUNS  AVE '. 

1570  JA'^ES  AVE  _, 

4041  COLUNS  AVE  „., 

4299  COLUNS  AVE  

7450  OCEAN  TERRACE  ... 

6701  COLUNS  AVE  

155  LINCOLN  RD „_. 

4833  COLLINS  AVE 

1850  COLUNS  AVE 

17121  COLLINS  AVE  ..-._. 
8420  HARDING  AVE 
900  OCEAN  DR 


4525  COLLINS  AVE 

960  OCEAN  DR 

100  21STST  

1001  COLUNS  AVE 
1776  COLLINS  AVE 

1000  COLLINS  AVE 
5875  COLUNS  AVE 


MIAMI  FL  33144-5003 


MIAMI  FL  33132-1313 

MIAMI  FL  33137-4417 

MIAMI  FL  33138-6226  

MIAMI  BEACH  FL  33140-3222 
MIAMI  BEACH  FL  33140-3749 

MIAMI  BEACH  FL  33139-5014 
MIAMI  BEACH  FL  33139-5014 
MIAMI  BEACH  FL  3314&-4187 
MIAMI  BEACH  FL  33140-2598 
MIAMI  BEACH  FL  33139-7802 
MIAMI  BEACH  FL  33139-6208 
MIAMI  BEACH  FL  33139-6290 
MIAMI  BEACH  FL  331 39-6694 
MIAMI  BEACH  FL  33139-1989 

MIAMI  BEACH  FL  33154-  

MIAMI  BEACH  FL  33139-6588 
MIAMI  BEACH  FL  33139-6266 
MIAMI  BEACH  FL  33139-4195 
MIAMI  BEACH  FL  33160-2398 

MIAMI  BEACH  FL  33139-4239 
MIAMI  BEACH  FL  33139-6200 
MIAMI  BEACH  FL  33141-4693 
MIAMI  BEACH  FL  33 1 40-4 103 
MIAMI  BEACH  FL  33139-6673 
MIAMI  BEACH  FL  33139-3178 
MIAMI  BEACH  FL  33139-4186 
MIAMI  BEACH  FL  33160-9936 
MIAMI  BEACH  FL  33160-3498 
MIAMI  BEACH  FL  33139-6293 
MIAMI  BEACH  FL  33139-5091 
MIAMI  BEACH  FL  33139-7508 
MIAMI  BEACH  FL  33160-2396 
MIAMI  BEACH  FL  33139-4282 
MIAMI  BEACH  FL  33140-4087 
MIAMI  BEACH  FL  33139-4193 
MIAMI  BEACH  FL  33139-4684 
MIAMI  BEACH  FL  33141-  

MIAMI  BEACH  FL  33139-2000 
MIAMI  BEACH  FL  33139-2080 
MIAMI  BEACH  FL  33139-4283 
MIAMI  BEACH  FL  33139-7213 

MIAMI  BEACH  FL  33139-  

MIAMI  BEACH  FL  33139-5887 
MIAMI  BEACH  FL  33140-379S 

MIAMI  BEACH  FL  33139-2096 
MIAMI  BEACH  FL  33141-  

MIAMI  BEACH  FL  33139-8123 
MIAMI  BEACH  FL  33139-5093 
MIAMI  BEACH  FL  33139-4236 
MIAMI  BEACH  FL  33139-S898 
MIAMI  BEACH  FL  33139-6702 
MIAMI  BEACH  FL  33160-2700 
MIAMI  BEACH  FL  33139-6292 
MIAMI  BEACH  FL  33154-3298 
MIAMI  BEACH  FL  33140-3798 
MIAMI  BEACH  FL  33141-2099 
MIAMI  BEACH  FL  33154-2686 
MIAMI  BEACH  FL  33139-3183 
MIAMI  BEACH  FL  33140-3799 
MIAMi  BEACH  FL  33140-3290 
MIAMI  BEACH  FL  33141-2797 
MIAMI  BEACH  FL  33141-3285 
MIAMI  BEACH  FL  33139-2008 
MIAMI  BEACH  FL  33140-2799 
MIAMI  BEACH  FL  33139-7499 
MIAMI  BEACH  FL  33160-3692 
MIAMI  BEACH  FL  33141-1258 
MIAMI  BEACH  FL  33139-  ........ 

MIAMI  BEACH  FL  33140-3286 

MIAMI  BEACH  FL  33139-5092 
MIAMI  BEACH  FL  33139-1786 
MIAMI  BEACH  FL  33139-5082 
MIAMI  BEACH  FL  33139-2094 

MIAMI  BEACH  FL  33139-5088 
MIAMI  BEACH  FL  33140-2299 


(       )      - 


(3051 


885-9555 


HH-TON 


FL1141 
FL1066 
FU180 
R.1163 
FL1167 
FL1158 


FL1096 
FU133 
FL1191 
FL1062 
FL1204 


FL1020 
FL1213 
FLU  77 
FL1428 
FL1288 
FU308 
FL1157 
FL1421 
FL0994 
FL1118 
FL1367 
FU328 
FL1238 
FLIOM 


FL1128 
FL0997 
FL1095 
FL1401 
FL1288 
FL1121 
FL1249 
FL1 192 
FL1093 
FL1303 
FLIIOr 
FL1273 
FL10S6 
FL1232 
FL1189 
FL1001 
Ft1152 
FL1164 
FL1089 
FL1159 
FL1272 
FL1061 


FL1386    FLOREL  HOTEL  .... 

FL1294    FOUNTAINEBLEAU 
HOTEL. 

FL1186    FOUNTAINHEAD  MOTEL 

FRANKLIN  HOTEL  

GOLDEN  EAGLE  HOTEL  ....... 

GOLDEN  SANDS  HOTEL  

GOVERNOR  HOTEL  

GRAND  PLAZA  HOTEL  

GREEN8RIAR      HOTEL      S 
APARTMENTS. 

FL1087    GREENVIEW  HOTEL 

GREYSTONE  HOTEL 

HADDON  HALL  HOTEL  

HARDING  HOTEL  

HARRISON  HOTEL  ._.. 

HEATHWOOO  RESORT 

MOTEL. 

FL1098    HENROSA  HOTEL  

HENRY  HOTEL  _.... 

HILYARD  MANOR  MOTEL  .... 

HOLIDAY  INN  704 

HOTEL  100  .... 

HOTEL  BRAZIL 

HOTEL  NORMAN 

HOTEL  OCEAN  GRANDE  ...... 

HOWARD  JOHNSON  

HOWARD  JOHNSON  HOTEL 

IMPERIAL  HOTEL  

INN  AT  THE  SURFCOMBER  . 

INN  ON  THE  BAY _ 

INTERNATIONAL  INN  MOTEL 
JAMES       HOTEL       INCOR- 
PORATED. 

FL1060    KENMORE  HOTEL 

KENT  HOTEL  

LA  FLORA  HOTEL  

LAFAYETTE  HOTEL  

LESUE  HOTEL  ...„ 

LIDO  SPA  HOTEL  

LINCOLN  CENTER  HOTEL 

L0M8ARDY  HOTEL 

LOMBARDY  INN 

LORD  BALFOUR  HOTEL  .. 

LUCERNE  HOTEL 

MAJESTIC  HOTEL 

MANDALAY  MOTEL 

MANTEa  PLAZA  HOTEL  .. 

MARCO  POLO  HOTEL  

MARSEILLES  HOTEL  

MATANZAS  HOTEL  , 

MAXINE  HOTEL 

MAYFAIR  HOTEL 

MERIDIAN  HOTEL  

MIUEAN  HOTEL 

MONACO  MOTEL  „ 

MONTE     CARLO 
FRONT  HOTEL 

FL1146     NATIONAL  HOTEL  

FL1256    NEW  BEACHARBOUR 

MOTEL. 

FL1024    NEWPORT  HOTEL 

FL1 105    OCEAN  BLUE  HOTEL 

FL1 106    OCEAN  HAVEN  HOTEL 

FL1317    OCEAN       ROC       RESORT 
MOTEL. 

FL1073    OCEAN  SPRAY  HOTEL 

OCEAN  SURF  HOTEL  

OLYMPIA  MOTEL 

PALMER  HOUSE  HOTEL  

PAN  AMERICAN  MOTEL 

PARADISE  INN  MOTEL  

PAPK  CENTRAL  HOTEL  

PARK  TIFFANY  HOTEL  

PARK  WASHINGTON  HOTEL 

PARKSIDE  HOTEL 

PENGUIN  HOTEL 

PETER  MILLER  HOTEL  

PtNK  VILLA  HOTEL  ft  ARTS  . 

PLAZA  HOTEL  

PLYMOUTH  HOTEL  .. 

PREMIER  HOTEL . 

PRIMROSE  HOTEL 

PRINCESS  ANN  HOTEL 

PRifJCESS  BEACH  MOTEL  ... 


OCEAN- 


FL1047 
FL1203 
FL1109 
FL1205 
FL1241 
FL1111 
FL1082 
FL1029 
FL1068 
FL1207 
FL1131 
FL1430 
FL1007 
FL1161 
FL1137 
FL1169 
FL1139 
FLU  97 


926  COLLINS  AVE  - 
444|  COLLINS  AVE 


160  1  COLLINS  AVE 

860  CX)LLINS  AVE 

860l  HARDING  AVE 

690i  COLLINS  AVE  

435P1STST  

302!   INDIAN  CREEK  OR 
310l  INDIAN  CREEK  OR  , 

167 
192( 
150( 

210  63RDST 

41 1  VVASHINQTON  AVE  , 


WASHINGTON  AVE 

COLLINS  AVE  , 

COLUNS  AVE  


186;  1  COLLINS  AVE 


143i  COLLINS  AVE  

536  jWASHINGTON  AVE  ..... 

9633  COLLINS  AVE  

220|  COLLINS  AVE  

100  LINCOLN  RO  

662!  COLLINS  AVE  

6770  COLLINS  AVE 

lOOfiTTHST  

6261  COLLINS  AVE  

40a  ALTON  RD  

650  XJEAN  DR 

172!  COLLINS  AVE  

181S  79TH  ST  CAUSEWAY 

2301  NORMANDY  OR  

168(  JAMES  AVE  


40 
16311 


S3»  COLLINS  i 


1670 
334 
155 
1950  i 


1570 

111 

178?  i 

8520 

640 

301 

1 

235 

141 

190 

7451 

426 

203 

745 

920 
1745 


105<  WASHINGTON  AVE  . 

1131  COLLINS  AVE  

123<  COLUNS  AVE  

•44   XHJ-INS  AVE 

1244  OCEAN  DR 

I1UU«)AVE  

EUCLID  AVE  ...; 

AVE  

630(ICOLUNS  AVE  

350  )CEANDR 

4101  COLUNS  AVE  

660 1  X:EAN  DR 

1627  >  COLLINS  AVE 

256 :  4TH  ST „.. 

192«  I  COUINS  AVE  

1741  COLUNS  AVE  „. 

506    ;SPANOLA  WAY  . 

175fl  COLUNS  AVE  

1960  PARK  AVE 

530  I  tERIDIAN  AVE 

1817  JAMES  AVE  

175«  I  COLLINS  AVE  

6551  COLLINS  AVE  


1677  COLLINS  AVE  .. 
1892P  COLUNS  AVE 


COLLINS  AVE 

(  >CEAN  DR 

(  CEAN  DR 

COLLINS  AVE 


4130  COLUNS  AVE  :.. 

7436|0CEAN  TERRACE  .. 

COLLINS  AVE  

9|C0LLINS  AVE  

COLLINS  AVE  „ 

HARDING  AVE „ 

(  CEAN  DR „ 

<  OLLINS  AVE  

020  WASHINGTON  AVE  , 

\  /ASHINGTOrj  AVE  .. 

B  OCEAN  OH „„, 

1900  COLUNS  AVE  

HARDING  AVE , 

I  lERIDIAN  AVE  .... 

2035  PARK  AVE _....... 

<  OLLINS  AVE  

120  COLLINS  AVE 

(}OLL!NS  AVE  

COLLINS  AVE 


MIAMI  BEACH  FL  3313»-5010 
MIAMI  BEACH  FL  33140-3287 


MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 


BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 


FL  33160-4503 
FL  33139-5891 
FL  33141-1294 
FL  33141-3200 
FL  33139-1704 
FL  33140-4190 
FL  33140-«191 


MIAMI  BEACH  FL  33139-3126 
MIAMI  BEACH  FL  33139-1947 
MIAMI  BEACH  FL  33139-3175 
MIAMI  BEACH  FL  33141-5801 
MIAMI  BEACH  FL  33139-6617 
MIAMI  BEACH  FL  33160-2494 


MIAMI  BEACH  FL 
MIAMI  BEACH  FL 
MIAMI  BEACH  FL 
MIAMI  BEACH  FL 
MIAMI  BEACH  FL 
MIAMI-BEACH  FL 
MIAMI  BEACH  FL 
MIAMI  BEACH  FL 
MIAMI  BEACH  FL 
MIAMI  BEACH  FL 
MIAMI  BEACH  FL 
MIAMI  BEACH  FL 
MIAMI  BEACH  FL 
MIAMI  BEACH  FL 
MIAMI  BEACH  FL 


33139-4192 
3313»-€697 
33154-2612 
33139-1799 

33139-  

33141-4698 
33141-3241 
33140-4004 

33140-  

33140-3896 
33139-«288 
33139-2006 

33141-  

33141-4410 
33139-3104 


MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 
MIAMI  BEACH 


FL  33139-  

FL  33139-4686 
FL  33139-4678 
FL  33139-5087 
FL  33139-4683 
FL  33139-1397 
FL  33139-7779 
FL  33141-4690 
FL  33141-4689 
FL  33139-6977 
FL  33140-3299 
FL3313»-6289 
FL  33160-4536 
FL  33140-4697 
FL  33160-2299 
FL  33139-2092 
FL33139--MX)9 
FL  33139-2095 
FL  33139-1992 
FL  33139-6428 
FL  33139-7494 
FL  33160-2800 
FL  33141-4692 


MIAMI  BEACH  FL  33139-3192 
MIAMI  BEACH  FL  33160-2398 

MIAMI  BEACH  FL  33160-4299 
MIAMI  BEACH  FL  33139-6975 
MIAMI  BEACH  FL  33139-7293 
MIAMI  BEACH  FL  33160-2297 


MIAMI 
MIAMI 

MIAMI 
MIAMI 

m;am! 

MIAMi 
MIAMI 
MIAMi 
M^AMI 
MIAMI 
MIAMI 
MIAMi 
MIAMI 
MIAMI 

miam; 

MIAMi 
MIAMI 
MIAMI 
MIAMI 


BEACH 
BEACH 
BEACH 
BEACH 
EEACH 
BEACH 
BEACH 
DEACH 
BEACH 
EEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 


FL  33140-3298 
FL  33141-2774 
FL  33160-4700 
FL  33139-4687 
FL  33160-2741 
FL  33141-1296 
FL  3313&-6287 
FL  33139-5898 
FL  33139-50^8 
FL  33139-7196 
FL  33139-4108 
FL  33139-1998 

FL  33141-  

FL  33139-6592 
FL  33139-19^3 
FL  33139-6278 
FL  33139^*690 
FL  331 39-5085 
FL  33160-3496 


1305)868-1200 
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FL1224  QUALITY     INN     SURFSIDE 

BEACH  HOTEL 

FL41 1 1  QUALITY  SHAWNEE  BEACH 

RESORT. 

FL1222  RACQUET  CLUB  HOTEL   & 

MARINA. 

FL1151  RALEIGH  HOTEL  

FL1171  RENDALE  HOTEL  &  STUDIO 

APARTMENTS. 

FL11S3  REVERE  HOTEL  

FL1154  RICHMOND  HOTEL  

FL1149  RITZ  PLAZA  HOTEL  

FL1431  RONEY  PLAZA  HOTEL 

FL1005  ROOSEVELT  HOTEL  

FL1083  ROWE  MOTEL  

FL1 148  ROYAL  PALM  HOTEL  

FL1210  SAGAMORE  HOTEL  

FL1208  SAN  JUAN  HOTEL 

FL1233  SANS  SOUCI  HOTEL 

FL1195  SANTA  BARBARA  HOTEL  & 

APARTMENTS. 

FL1 357  SASSON  HOTEL  

FL1211  SAXONY  HOTEL  - 

FL0996  SEA  DECK  HOTEL 

FL1187  SEA  VIEW  HOTEL  

FL1250  SEABREEZE    HOTEL    CEN- 
TER BUILDING. 

FL1251  SEABREEZE  HOTEL  SOUTH 

BUILDING. 

FL1175  SEVILLE  HOTEL  

FL1143  SHEL80RNE  HOTEL 

FL1075  SHELLEY  HOTEL 

FL1315  SHERATON  BAL  HARBOUR  . 

FL1230  SHORE  aUB  HOTEL  

FL1 147  SHORECREST  HOTEL  

FL1261  SHOREHAVEN  MOTEL  

FL1072  SILVER  PALM  HOTEL  ARTS  . 

FL1104  SIMONE  HOTEL 

FL1000  SINCLAIR  HOTEL  

FL1136  SORRENTO  HOTEL 

FL1078  SOUTH  BEACH  HOTEL 

FL1076  SOUTH  SEAS  HOTEL „ 

FL1145  SOVEREIGN  HOTEL 

FL1219  SUEZ  MOTEL  NORTH  

FL1196  SUEZ  RESORT  MOTEL 

FL1038  SUNRISE  MOTEL 

FL1262  SUNSET       CITY       RESORT 

MOTEL 

FL1103  SURF  CLUB  HOTEL  

FL1314  SURF  VISTA  BEACH  HOTEL 

FL1206  SURFCOMBER  HOTEL  

FL1199  TAHITI  MOTEL  

FL1228  TARLETON  HOTEL  

FL1065  TERRY'S  VARIETY  HOTEL  ... 

FL1277  TRAVELERS  MOTEL  

FL1414  TRAYMORE  HOTEL 

FL1 193  TROPICAL  HOUSE  HOTEL  ... 

FL1123  TROPICS  HOTEL  

FL1110  TUDOR  HOTEL  

FL1181  ULTRAVILLE    APARTMENTS 

4  HOTEL. 

FL1113  VILLA  LUISA  HOTEL 

FL1 1 16  WALDORF  TOWERS  HOTEL 

FL1293  WATERSIDE  INN  „ 

FL1080  WATERWAY  INN  G  H 

FL1046  WELWORTH  HOTEL 

FL1138  WHITELAW  HOTEL 

FL1043  WINDSOR  HOTEL „. 

FL1122  WINTER  HAVEN  HOTEL  

FL1129  YORK  HOTEL  

FL1422  COURTYARDS      BY      MAR- 
RIOTT. 

FL1379  MIAMI  LAKES  INN 

FL1257  MIAMI  SHORES  MOTEL 

FL1425  BUDGETEL       INN       MIAMI 

SPRINGS. 

FL1396  CROWN  STERUNG  SUITES 

HOTEL. 

FL1391  EASTERN  MOTEL 

FL1388  HAMPTON  INN  

FL1031  HOLIDAY         INN         MIAMI 

SPRINGS  RESORT  LTD. 

FL1022  KINGS  INN  HOTEL  

FL1226  MIAMI  SPRINGS  MOTEL 

FL1282  PARKWAY  INN 


8701  COLUNS  AVE 
4343  COLUNS  AVE 
7930-EAST  OR  


1777  COLUNS  AVE 
3120  COLUNS  AVE 


1100  OCEAN  DR „ 

1757  COLUNS  AVE  

1701  COLUNS  AVE  „... 

2301  COLUNS  AVE  

1255  PENNSYLVANIA  AVE 

6600  COLUNS  AVE  

1545  COLUNS  AVE 

1671  COLUNS  AVE  ...„ :. 

1680  COLUNS  AVE  :... 

3101  COLLINS  AVE  

230  20THST  


2001  COLLINS  AVE  ... 
3201  COLUNS  AVE  ... 
1530  COLUNS  AVE  ... 
9909  COLLINS  AVE  ... 
16151  COLUNS  AVE  . 

16051  COLLINS  AVE 

2901  COLUNS  AVE  ... 
1801  COLUNS  AVE  ... 

844  COLLINS  AVE  

9701  COLLINS  AVE  ... 
1901  COLUNS  AVE  .„ 
1535  COLUNS  AVE  ... 
8505  HARDING  AVE  .. 
3710  COLUNS  AVE  ... 

321  OCEAN  DR 

507  ESPANOLA  WAY 

335  OCEAN  DR _ 

236  21STST  

1751  COLUNS  AVE  ... 
4385  COLLINS  AVE  ... 
18275  COLLINS  AVE  . 
18215  COLLINS  AVE  . 
9340  COLLINS  AVE  ... 
17375  COLLINS  AVE  . 


9011  COLUNS  AVE  .. 
18001  COLLINS  AVE 
1717  COLUNS  AVE  .. 
16901  COLLINS  AVE 
2469  COLUNS  AVE  „ 

1201  17THST  

901  ALTON  RD  

2445  COLUNS  AVE  .. 

1240  71  ST  ST  

1550  COLUNS  AVE  .. 
1111  COLUNS  AVE  .. 
9048  COLUNS  AVE  .. 

125  OCEAN  DR 

860  OCEAN  DR 

2360  COLLINS  AVE  .. 

3746  CHASE  AVE  

7326  COLLINS  AVE  .. 
808  COLLINS  AVE  .... 
7130  HARDING  AVE  . 

1400  OCEAN  DR 

321  COLLINS  AVE  .... 
1570fl  NW  77TH  CT  .. 


15255  BULL  RUN  RO  .... 
10500  BISCAYNEBLVD 
3501  LEJEUNE  RD  


3974  NW  SOUTH  RIVER  DR 


4585  NW  36TH  ST  „.. _... 

5125  NW  36TH  ST  

mis.  ROYAL  POINOANA  BLVD 


5335  NW  36TH  ST  .. 

661  EAST  DR  

777  CURTIS  PKWY  . 


miam;  beach  FL  33154-3499 

MIAMI  BEACH  FL  33140-  

MIAMI  BEACH  FL  33141-3397 

MIAMI  BEACH  FL  33139-2091 
MIAMI  BEACH  FL  33140^192 

MIAMI  BEACH  FL  33139^579 
MIAMI  BEACH  FL  33139-2003 
MIAMI  BEACH  FL  33139-2093 

MIAMI  BEACH  FL  33139-  

MIAMI  BEACH  FL  33139-4499 
MIAMI  BEACH  FL  33141-4697 
MIAMI  BEACH  FL  33139-3172 
MIAMI  BEACH  FL  33139-3136 
MIAMI  BEACH  FL  33139-3186 
MIAMI  BEACH  FL  33140-4198 
MIAMI  BEACH  FL  33139-1986 

MIAMI  BEACH  FL  33139-1996 
MIAMI  BEACH  FL  33140-4086 
MIAMI  BEACH  FL  3313^-3176 
MIAMI  BEACH  FL  33154-1699 
MIAMI  BEACH  FL  33160-4597 

MIAMI  BEACH  FL  33160-4503 


MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 

MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 

MIAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 
MrAMI 
MIAMI 
MIAMI 
MIAMI 
MIAMI 

MIAMI 
MIAMI 

miam: 

MIAMI 

MIAMI 
MIAMI 
MIAMI 

MIAMI 
MIAMI 
MIAMI 


BEACH  FL  33140-4199 
BEACH  FL  33139-7498 
BEACH  FL  33139-5890 
BEACH  FL  33154-2254 
BEACH  FL  33139-1995 
BEACH  FL  33139-31 10 
BEACH  FL  33141-1295 
BEACH  FL  33140-4091 
BEACH  FL  33139-6904 
BEACH  FL  33139-4008 
BEACH  FL  33139-6976 
BEACH  FL  33139-1785 
BEACH  FL  33139-2099 
BEACH  FL  33140-3288 
BEACH  FL  33160-2726 
BEACH  FL  33160-2715 
BEACH  FL  33154-2609 
BEACH  FL  33160-3497 

BEACH  FL  33154-3299 
BEACH  FL  33160-2722 
BEACH  FL  33139-2081 
BEACH  FL  33160-4297 
BEACH  FL  33140-4702 
BEACH  FL  33139-2399 
BEACH  FL  33139-6295 

BEACH  FL  33139-  

BEACH  FL  33141-3648 
BEACH  FL  33139-3177 
BEACH  FL  33139-4688 
BEACH  FL  33154-3245 


(305) 


£32-3311 


BEACH  FL  33139-7224  _ 
BEACH  FL  33139-5897  _ 
BEACH  FL  33139-1696  .. 

BEACH  FL  33140-  

BEACH  FL  33141-2770  .. 
BEACH  FL  33139-5889  „ 
BEACH  FL  33141-3219  .. 
BEACH  FL  33139-4182  .. 
BEACH  FL  33139-6902  „ 
LAKES  FL  33016-  „ 

LAKES  FL  33014-2074  ... 
SHORES  FL  33138-2202 
SPRINGS  FL  33142- 

SPRINGS  FL  33142-5600 

SPRINGS  FL  33166-6140 
SPRINGS  FL  33166-6060 
SPRINGS  FL  33166-7398 

SPRINGS  FL  33166-5924 
SPRINGS  FL  33166-61 11 
SPRINGS  FL  33166-7198 


(3051 


685-1941 


UMI 


n.1049 

FL1264 

FL1216 

PL1002 

FL1214 

FL16S5 

FL3S86 

FL3Se2 

FL3S79 

FL3578 

FL0328 

FL1966 

FL1933 

FL0609 

FU9eS 

FL1923 

FLItt? 

FL1662 

FL1661 

FL1967 

FL4227 

FL1963 

FL1948    MOUNT       OORA 

LODGE. 
FL3124    ISLAND 

HOTEL 

FL3340   -MAUBU  MOTEL  

FL0021    NORTH  REDINGTON  BEACH 

HILTON  RESORT. 
FL3210    SAILS  RESORT  MOTEL  


QUEENS  INN 

ROYAL  POINCIANA  MOTEL 

RUNWAY  INN 

TRAVELERS  MOTEL 

VISCOUNT  HOTEL  AX  

PALMER  MOTEL 

CLUCKER-S  MOTEL 

HOSPITALITY  INN  

SANTA  ROSA  MOTEL  

THRIFT  MOTEL 

SANDMAN  MOTEL  ...„ 

LAKE  MINNEOIA  INN 

ORANGE  MOTEL 

741  MOTEL 

BRAHMAN  INN 

CAPRI  MOTEL 

DERBY  MOTEL  

HOOSIER  BASS  INN  „._ 

RtCES  MOTEL 

COMFORT  INN 

COMFORT  INN 

LAKESIDE  \Hk  HOTEL 


MOTEL 


HOUSE     MOTOR 


FL3231    SEA  ROCKET  MOTEL 


FL0923 

FLoess 

FL0908 
FL4191 
INN. 
FL0940 
FL0936 


BAY  HAVEN  (NN  MOTEL  -.... 

BEACH  CLUB  HOTEL  .™. 

BEL  AIR  MOTEL _ 

BEST    WESTERN    NAPLES 


FL092S 
FL0918 
FL0916 
FL0920 
FL0904 
FL0913 


CLASSrc  DINER  MOTEL  . 

COMFORT  INN  DOWNTOWN 
ON  THE  BAY. 

FL4164    COMFORT  INN  EXECUTIVE 
SUITES. 

FL0905    CYPRESS  MOTEL  

DAYS  LODGE 

EAST  TRAIL  MOTEL 

EDGEWATER  BEACH  HOTEL 
FAIRWAYS  MOTEL  RESORT 

GLADES  MOTEL  „ 

GOLFING  BUCCANEER  RE- 
SORT  INC 

FL0912    GULFSTREAM  MOTEL  „ 

FL0945    HAMPTON  INN  HOTEL 

FL0896    HOLIDAY  INN  OF  NAPLES  ... 

FL0915    HOWARD  JOHNSONS 

MOTOR  LODGE. 

FL0941     INN  BY  THE  SEA  

INN  OF  NAPLES  

KEEWAYDIN  CLUB  HOTEL  ... 

LA  PLAYA  MOTOR  INN  

LIGHTHOUSE  INN  

NAPLES  MOTOR  LODGE 

PENT  HOUSE  HOTEL  

QUALITY      INN      GOLF      ft 
COUNTRY  CLUB. 

FL0924    QUALITY  INN  GULFCOAST  ^ 

RITZ  CARLTON  NAPLES  . 

ROYAL  PALM  MOTEL  

SEA  SHELL  MOTEL 

SILVER  SANDS  MOTEL  

SPINNAKER  INN  OF  NAPLES 
STONEY'S  COURTYARD  INN 

SUNRAY  MOTEL .. .._ 

SUPER  8  MOTEL 

TAMIAMI  MOTEL „ „.. 

TIDES  MOTOR  INN 

TIKI  MOTEL  &  APARTMENTS 

TRAILS  END  MOTEL  

VANOERBILT  BEACH  MOTEL 
WELLESLEY  INN  AT  NAPLES 

WHITE'S  MOTEL  

ISLA  GOLD  MOTEL  

ROYAL  TERN  MOTEL  

COMFORT  INN  NAVARRE  .... 
HOLIDAY  INN  




•  ••••■••••••••.••M ». 

PO  BOX  847  

*»•■«•••■••••■•••»••■•••«».•■ 

FL0938 
FL0895 
FL0893 
FL0910 
FL0900 
FL0897 
FL4133 


FL0934 
FL0903 
FL0899 
FL0911 
FL0939 
FL0922 
FL0931 
FL0944 
FL0902 
FL0917 
FL0909 
FL0927 
FL0892 
FL0943 
FL0894 
FL1221 
FL1304 
FL4158 
FL3577 


5324  NW  36TH  ST 

901 

656 

4761 

500 

SRI 


490J 


732 

W. 

328 

3810 

508 

800 


25S(  S. 


H  VY, 
HVY, 


153q 

N. 

N. 

HW> 

HWl 

36« 


16631) 
100 

300 


170C 
1712) 


J.  ROYAL  POINCIANA 

EAST  DR 

NW  36TH  ST 

)EER  RUN 

38  1/2  Ml  S  U  

HWY.  87  

W.  HWY.  90 

90 

CAROLINE  ST 

N.  US  HWY.  1  

dAINIAVG  „ 

US  27 „ _.. 

STATE  7  ._ 


W.  WASHINGTON  ST  . 

19 _ 

19 

27  

27  


W.  h)«Y.  441  

HIGHWAY  441   ..„ 
I.  ALEXANDER  ST 
I.  STATE  441  


1710)  GULF  BLVD. 


GULF  BLVD , 
GULF  BLVD  , 


1700  I  GULF  BLVD  . 
1725  I  GULF  BLVD  . 


2800  BAYVIEW  DR  S  

861  ^.  GULF  SHORE  BLVD 

2995  E.  TAMIAMI  TRAIL  . 

232919TH  ST  N 


E.  TAMIAMI  TRAIL 
5TH  AVE 


OUQATE  BLVD 


4090  N.  9TH  ST  

1925  DAVIS  BLVD  ..... 

11381  FLORIDAN  AVE  

1901  3ULF  SHORE  BLVD  . 
103  t  ALM  RIVER  BLVD 


3115 


z.  TAMIAMI  TRAIL  , 


2329  M.  9TH  ST 


4520 
3210 
1100 
221  S 


CULF  STREAM  DR  , 
^.  TAMIAMI  TRAIL  ., 

^.  9THST  ..„ „... 

9TH  ST 


287  5 
4055 

260 

9891 

9140 

250  £ 

851 

4100 


fi. 


70  N, 
62  S. 


1123J 
26401 
26478 


11THAVE  

N-  TAMIAMI  TRAIL 

'  RO  

3ULF  SHORE  DR 

3ULF  SHORE  DR 

9TH  ST 

GULF  SHORE  BLVD  . 
OLDEN  GATE  PKWY  , 


2555  J.  9TH  ST  

280  VANOERBILT  BEACH  .... 

9  TAMIAMI  TRAIL  

5TH  ST 
9765  K  TAMIAMI  trail".™ 

6600  Dudley  dr 

2630  J.  9TH  ST „. 

11103  E.  TAMIAMI  TRAIL 

3880    OLL  GATE  BLVD  . 

2164   :.  TAMIAMI  TRAIL 

1801  I  lULF  SHORE  BLVD  .... 
2486  JAMIAMI  TRAIL  E 

TAMIAMI  TRAIL  

9225  feULF  SHORE  DR 

1565  $.  5TH  AVE 

E.  TAMIAMI  TRAIL 

S.  US  HWY.  BOX  278 

S.  US  HWY 

8680  UAVARRE  PKWY 

ALT  3|9  


MIAMI  SPRINGS  FL  3316»-6924  . 
MIAMI  SPRINGS  FL  33166-7314  . 
MIAMI  SPRINGS  FL  33166-6100  , 
MIAMI  SPRINGS  FL  33166-6172  . 
MIAMI  SPRINQS  FL  33166-5843  . 

MIDWAY  FL  32343-9999 

MILTON  FL  32570- 

MILTON  FL  32570-4561  

MILTON  FL  32570- 

MILTON  FL  32570- 

MIMS  FL  32754- 

MINNEOLA  FL  34755- „.. 

MINNEOIA  FL  32756-9999 

MIRAMAR  a  33023-1171  

MONTICEUO  FL  32344-1134  ..... 

MONTICEUO  FL  32344- 

MONTICEaO  FL  32344-  

MOORE  HAVEN  FL  33471-  „. 

MOORE  HAVEN  FL  33471- 

MOUNT  DORA  FL  32757- 

MOUNT  DORA  FL  32757- 

MOUNT  DORA  FL  32757-6570  .... 
MOUNT  DORA  FL  32757- 


N   REDINGTON   BEACH   FL  33708- 
1470. 

N  REDINGTON  BEACH  FL  3370a-  

N  REDINGTON  BEACH  FL  33708-  

N    REDINGTON   BEACH   FL   33708- 

1441. 
N   REDINGTON  BEACH   FL  33708- 

1366 

NAPLES  FL  33962-6864  

NAPLES  FL  33940-  

NAPLES  FL  33962-6712 

NAPLES  FL  33740- _ 


NAPLES  FL  33962-7763 
NAPLES  FL  33942-  


NAPLES  FL  33940- 


NAPLES 
NAPLES 
NAPLES 
NAPLES 
NAPLES 
NAPLES 
NAPLES 


FL  33940-3508 
FL  33942-4292 
FL  33962-7765 
FL  33940-4699 
FL  33942-5798 
FL  33962-5789 
FL  33940-4404 


NAPLES  FL  33962-6899 
NAPLES  FL  33940-4105 
NAPLES  FL  33940-5496 
NAPLES  FL  33940-6282 


NAPLES 
NAPLES 
NAPLES 
NAPLES 
NAPLES 
NAPLES 
NAPLES 
NAPLES 


FL  33940-7022 
FL  33940-3509 
FL  33940-7950 
FL  33963-2097 
FL  33963-2099 
FL  33940-6259 
FL  33940-5332 
FL  33999-  


NAPLES  FL  33940-4493  

NAPLES  FL  33963-2371  

NAPLES  FL  33940-6201  

NAPLES  FL  33940-6262  

NAPLES  FL  33963-1996  

NAPLES  FL  33999-3850  

NAPLES  FL  33940-4498  

NAPLES  FL  33962-7753  ...... 

NAPLES  FL  33942-  

NAPLES  FL  33962-4704  

NAPLES  FL  33940-  

NAPLES  FL  33962-4710  

NAPLES  FL  33940-5804  

NAPLES  FL  33963-2098  

NAPLES  FL  33942-3437  

NAPLES  FL  33962-7796  

NARANJA  FL  33032-7496  ..„ 
NARANJA  FL  33032-7497  ..„ 

NAVARRE  FL  32566-  

NAVARRE  BEACH  FL  32561- 


)      - 

)      - 

)      - 

)      - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

904)383-3400 

[904)383-4101 

)  - 

)  - 

)  - 
813)391-4000 

)  - 

)  - 

)  - 

)  - 

)  - 

[813)261-1748 

)  - 

[813)679-5800 

813)353-9500 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
[813)455-1010 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
904)939-1761 

)  - 
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FL3580  NAVARRE  BEACH  MOTEL  .... 

FL1509  DAYS  INN-BEACHES 

FL1475  SEA  HORSE  MOTEL  

FL2972  BENCHLEY  MOTEL  ..„ 

FL4152  COf/FCRT  INN  GATEWAY  .„ 

FL2991  ECONOLODGE  

FL2975  GREEN  KEY  MOTEL 

FL29e3  HO  JO  INN 

FL4166  HOLIDAY    INN    NEW    PORT 

RICHEY. 

FL2061  LAPLAZA  MOTEL  

FL2967  PINES  MOTEL 

FL2937  SHERATON  'NN-NEW  PORT 

RiCHEY. 

FL3774  AIM  MOTEL 

FL39I4  AIRPORT  MOTEL      

FL3754  ALBA  COURT  INN  HOTEL   .... 

FL3814  BLUE  HERON  MOTEL  

FL3957  BOTTOMS  UP  f.KJTEL  

FL3813  BUENA  ViSTA  MOTEL 

F13996  COASTAL  WATERS  INN  

fl.4012  MARK      CHARLES      HOTEL 

SUITES 

FL3950  MOTEL  44 


FL3904 
FLBSil 


NETHEPLe.NiO  TULIP  M07€L 
NOCTURNE  MOTEL    


FL3938    OCEAN  AiR  MOTEL 

Ft0035    OCEANIA  SUITE  HOT€L  

FL37'»0    POOLE'S  MOTEL  

FL4C0O    RiVERVIEW  HOTEL  

FL3915     SEA  HORSE  MOTEt   

FL3803    SHANG-Si  LA  fJiOTEL ... 

FL3873S.VYRNA  MOTEL  

FL39i;5    V.A=?OS       OCEAN       VIEW 

MOTEL 

FL0075    SUNNY  SOUTH  MCTEl  

rL'?444    AMGRiCANC  MOTEL    

rL2474     COMFORT     ■       INN  OF 

NiCeVILLE. 

rL4138     FRIENDSHIP  .NN  

FL2441     SEMINOLE  MOTEL  

Fl  3648    BEACHCOMBER  MOTEL  

"L3619    BEACOW    MOTEL    &    E.'=^FI- 

CIENCIES. 
FL3637    CASEY     COVE     MOTEL     S 

APTS. 

FL3638    CASEY  KEY  MOTEL  

FL3632    GULF        SURF         RESOnT 

MOTEL. 
FL3655    LAUREL  VILLA  MOTEL  „.,„..,, 
FL363t     NOKOf^^S  MOTOR  INN  ,„..... 

FL3563    SEA  GRAPE  MOTEL 

FL36C1     SUN  TAN  TERRACE  BEACH 

MOTEL. 
FL1092    HARBOR        ISLAND        SPA 

riOTci.. 
FL1 987    CACTUS  COURT  HOTEL'  .-.-.. 

FL1980     CHICAGO  MOTEL  

FL1931     COURTESY  COURT  MOTEL  . 

FL2005    CUB  MOTEL : 

FL2049     DAYS  INN  NORTH  ..„;.„ 

FL2C51     ECONO  LODGE .- 

FL1981     EL  RANCHO  MOTEL  _ 

FL2066     HAMPTON  INN  HOTEL  ...^...: 

FL1992    JONES  MOTEL 

FL2071     KNIGHTS  INN  NORTH 

FLt995     PARK  MOTEL  

FL2009    RAINBOW  LODGE  MOTEL  .... 
FL2076    RAINBOW  LODGE  MOTEL  2 
FL2054    ROBERT  E  LEE  MOTOR  INN 
FL1988    SABAL  MOTEL  


RT.  1 


8525  GULF  BLVD  .^ 

1401  ATLA.NT1C  BLVD  ... 
120  ATLANTIC  BLVD  „... 

7541  US  HWY.  19  

6823  US  H.VY.  19  N 

7531  US  HWY.  19 ...^ 

6434  US  HWY.  19 

6523  US  yf/r*.  19 , 

5015  US  HWY.  19 ._ 

7532  US  HWY.  19  „_ _ 

7403  US  HWY.  19  N  -.: 

5316  US  HWY.  19 _ _ _. 

635  N.  DIXIE  FRWY 

1300  N.  DIXIE  FfWY  

115  WASt-WGTON  ST  

1204N.  DIX'E  FR'fiTf  

2396  N.  DIXIE  FRWY 

500  N.  CAUSEWAY  

3509  S.  ATLANTIC  AVE  

1401  S  ATLAfiTiC  AVE   

1103  W.  CANAL  ST   

1167  N.  DlXiEFrvWr"  .  

1 104  N,D;X!E  FRWY 

1161  N.  DiXIEFR-WY 

421  S.  ATLANTIC  AVE   

635  N.  DIXIE  FRWY  

1C3  FLAGLER  AVE  ^^.^.^.^..^ 

•121  Fui^GLER  Ave  _.._•......_..: 

8C5  N.  DIXIE  FB/w  V 

1050  N.  DIXIE  FRWY 

301  S.eUEN AS  AIRES  

103  S.  MAIN  ST  

626  JOHN  SIMS  PKWY 

101  N.  H.Vt'   85      

626  JOHN  S!VS  PKWY 

HWY.  20 „. 

123  CASEY  KEY  RO  ......„...; „, 

330  N.  TAMIAMI  TRAIL  .....^.: 

20C-  N.  TAMIAMI  TRAIL  . 


328  CASEY  KEY  RD  .. 
3905  CASEY  KEY  RD 


1409  N.  TAM:AMI  trail  ..^_. 

liaN.  TAMIAMI  TRAIL  ^ „ 

106  CASEY  KEY  RD  ..... 

1 17  CASEY  KEY  RD  ............ 


7900  HARBOR  ISLAND    

•.877 1^>.  TAMIAMI  TRAIL 

1547  N.  TAMIAMI  TRAIL  ..— . 

1349  RIVER  RO  ..../.... 

17951  N.  TAMIAMI  TRAIL  .... 

13353  CLEVEU».ND  AVE  

13301  N.  CLEVELAND  AVE 

1359  RIVER  RO  „ 

13000  N.  CLEVELAND  AVE 

1895  N.  TAMIAMI  TRAIL 

3350  MARINATOWN  LN 

2020  N  TAMIAMI  TRAIL  „„ 

2631  N.  TAMIAMI  TRAIL 

2642  N.  TAMIAMI  TRAIL 

13021  N.  CLEVELAND  AVE 
1652  N.  TAMIAMI  TRAIL 


NAVARRE  BEACH  FL  32561-  „ 

NEPTUNE  BEACH  FL  32233-1700  .    . 

NEPTUNE  BEACH  Fl  3226&- 

NEW  PORT  RICHEY  FL  34652-1244 

NEW  PORT  RICHEY  R.  34652-  

NEW  PORT  RICHEY  FL  34552-1249  ,. 
NEW  PORT  RICHEY  FL  34552-2234  .. 
NEW  PORT  RICHEY  FL  34652-2237  .. 
NE-W  PORT  RiCHEY  FL  34S52-  _... 

NEW  PORT  RICHEY  FL  34652-1243  .. 
NEW  PORT  RICHEY  FL  34652-1240  .. 
NEW  PORT  RICHEY  FL  34652-3946  .. 

NEW    SMYRNA    BEACH    FL    32C69- 

6413. 
NEW    SMYRNA    BEACH    FL    32069- 

6008. 
NEW    SMYRNA    BEACH    FL    32166- 

7068. 
NEW    SMYRNA    BEACH    FL    32C69- 

60C6. 
NEW    SMYRNA    BEACH    FL    32059- 

5928. 
NSW    SM'f'RNA    BEACH    FL    32169- 

5304. 
NEW    SMYRNA    BEACH    FL    320S9- 

3698. 
NEW    Sf/YRNA    BEACH    FL    32069- 

3!  72.      ■ 
NEW    S^.^RNA    BEACH    FL    32C5S- 

8506 

NEW  SMYRNA  BEACH  FL  32?e&-  

NEW    SMrRNA    BEACH    FL    32063- 

6051.  . 
NEW    SMYRNA    BEACH    FL    32069- 

6070. 

NEW  SMYRNA  BEACH  FL  32159- 

NEW    SMYRr^A    BEACH    FL    32069- 

6057. 

NEW  SMYRNA  BEACH  FL  32169-  

NEW    SMYRNA    BEACH    FL    32069- 

2696. 
NEW    SMYRNA    BEACH    FL    32069- 

6413. 
NEW    SMI'RNA    BEACH    FL    32C69- 

6222 
^JEVV    SMYRNA 'BEACH    Fl    22069- 

2613. 

NEActRRY  FL  32669- ._ 

NiCEVlLLE  FL  32576-  . 

N'CEV(LLE  FL  32578-1905 

NlCEViLLE  FL  3r-57a-  

NICEVILLE  FL  32576-9301  

NOKC-MIS  FL  34275-3304  ....._ 

NOKaMIS  FL  34275-2132   _ 

NOKOMiS  FL  34275-2124  

NOKOMIS  FL  34:75-3305  .„ 

NOKOMIS  FL  34275-3332  „„.„___..„. 

NOKOf-^iS  FL  34275-1*70  __.^^.. 

NOKOM!S  FL  34275-2120  _„.i . 

NOKOMIS  FL  34275-3303  .„ 

NOKOMIS  FL  34275-3304  . .. 

NORTH  BAY  VILLAGE  FL  33141-  ....... 


NORTH 
NORTH 
NORTH 
NORTH 
NORTH 
NORTH 
NORTH 
NORTH 
NORTH 
NORTH 
NORTH 
NORTH 
NORTH 
NORTH 
NORTH 


FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 
FT  MYERS 


FL  33903-5504 
FL  33903-55C2 
FL  33903-3838 
FL  33903-1 4C7 
FL  33903-48S9 

FL  33903-  

FL  33903-3838 
FL  33903-4853 
FL  33903-3367 
FL  33903-4832 
FL  33903-2803 
FL  33903-2350 
FL  33903-2351 
FL  33903-4898 
FL  33903-5505 


I  - 
I  - 
)  - 
)       - 

[813)842-6800 

)       - 

)       - 

)       - 
813)849-8551 


[S00.874-;S31 
)       - 


904iS7A-4!&4 


)  - 

)  - 

»  - 

)  - 

)  - 
813)995-0571 

)  - 

)  - 

)  - 

)  - 

)  - 

!-: 

J  - 

I  - 
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FLISeS    SHELL  MOTOR  INN 

F12000    STARLITE  MOTEL  

F12P1S  SUNCXMST  MOTEL 

FL1984    SUNNY  COURT  MOTEL  .. 
FL4116    HOLIDAY       INN       GOLDEN 

GLADES. 
FL1327    HOWARD  JOHNSON  HOTEL 

MOTEL  SEVEN  „.. 

SUN  GARDEN  MOTEL  

WHITEHOUSE  INN  

CHAPARRAL  MOTEL . 

FLORIDA  VILLAS  MOTEL  „.." 

MAGNOLIA  HOTEL  . 

MIAMI  MOON  MOTEL  .. 

NEW  HAVEN  MOTEL 

QUALITY  INN  

RAFFY'S  MOTEL 

TURNBERRY  HOTEL  . 

TURNBERRY  HOTEL  HIBIS^ 


RT40. 


FL1227 
FL1244 
FL1351 
FL1066 
FL1048 
FL1423 
FL1036 
FL1101 
FL4259 
FL1332 
FL1356 
FL1412 

CUS. 
FL0907 
FL0926 

GULF. 
FL4156 
FL2892 
FL3901 
FL0686 

DALE. 
FL0762 
FL0703 
FL0690 
FL2234 
FL2273 
FL2267 
FL2277 
FL2263 
FL2226 
Fl224a 
FL2253 
FL2243 
FL2272 
FL2231 
FL2239 
FL2250 


17281  N.  TAMIAMI  TRAIL 
17801  N.  TAMIAMI  TRAIL  . 
!541  N.  TAMIAMI  TRAIL  ... 
1596  N.  TAMIAMI  TRAIL    . 
148  NW  167TH  ST 


2210  BISCAYNE  BLVD 

3405  NW7TH  AVE  

J3503  BISCAYNE  BLVD 
$305  NE  123RD  ST  , 


FLORA  SUN  MOTEL 

VANDERBILT    INN   ON 


THE 


COMFORT  INN 

ECONO  LODGE  

SANTA  MARIA  MOTEL  

DAYS  INN— FORT  UUDER- 


OAYS  INN  7158 

JOHNNIE-S  INN  RM 

ROMAN  MOTEL  

ALAMO  MOTEL  

COMFORT  MOTEL  

DAYS  INN  

DAYS  INN-PADDOCK  PARK  . 

DIXIE  MOTEL  

ECONO  LODGE  

FAIRWAYS  MOTEL  .....  " 

FLAMINGO  MOTEL 

GOLDEN  SPUR  MOTEL  

Hia  TOP  MOTEL  . 

HOLIDAY  INN  WEST . 

HOLIDAY  MOTEL— T  

HOWARD  JOHNSON  OCALA 
NORTH. 

FL2278    HOWARD   JOHNSON    PARK 

SQUARE  INN. 
FL2261     JOHNSON'S         JOURNEY'S 

END  MOTEL. 
FL2279    OCALA  BUDGETEL  INN  . 
FL2275    OCALA  HILTON  .. 
FL0052    OCALA  SOUTH 

TRAVELODGE. 

FL2230    PALMS  MOTEL  

PAN  AMERICAN  MOTEL    . 

PIONEER  MOTEL  

QUALITY  INN  OF  OCALA 

RADISSON  INN  

RAMAOA  SBRENNER'S 

YANKEE  I. 
FL2271     RED  CARPET  INN  .. . 
FL2228    ROSS     COUNTRY     MOTOR 
LODGE. 

FL2222    SCOTTISH  INNS  

SEVEN  SISTERS  INN  .....:...!" 

SHAMROCK  MOTEL  

SHANGRI  LA  MOTEL  .„ 
SILVER  PRINCESS  MOTEL 
SILVER    SPRINGS    BUDGET 
MOTEL 
Fl.2251     SOUTHUND  MOTEL 

SOUTHWOOD  MOTEL    . 
STAR  MOTEL 

STEVENS  MOTEL  ..  .  " 

SUN  DAYS  MOTEL  

TOWN  PLAZA  MOTEL  . 
TRAVELODGE  '  OCALA 

NORTH. 

FL2258    TROPICAL  MOTEL 

VACATION  HOST  INN 
WASHINGTON  MOTEL 

WESTERN  MOTEL 

OCEAN  RIDGE  MOTEL 
COLONY  PLAZA  HOTEL 


F12257 
FL2224 
FL2270 
FL2242 
FL2236 


FL2276 
FL2225 
F12259 
FL2246 
FL2227 


FL2244 
FL2237 
F12252 
FL2256 
FL2265 
FL2269 


FL2229 
FL2268 
FL2235 
FL2863 
FL2535 


19790  W.  DIXIE  HWY  

13645  BISCAYNE  BLVD  . 

19999  W.  COUNTRY  CLUB  DR 

14005  BISCAYNE  BLVD    „     . 

13595  BISCAYNE  BLVD 

1855  COLLINS  AVE  

16375  BISCAYNE  BLVD 
9999  W.  COUNTRY  CLUB  OR  ' 
9999  COUNTRY  CLUB  DR 


I  WY.  41  4  95TH  AVE  ..      . 
1 1000  N.  GULF  SHORE  DR 


1360  US  HWY.  1  

;  57  N.  US  HWY.  1  

1  N.  US  HWY.  1  

^5  N.  FEDERAL  HWY 


1  )95  W.  OAKUND  PARK  BLVD 
;  II  NE  34TH  CT 

2  10  W.  OAKLAND  PARK  BLVd"'" 

2  109  E.  SILVER  SPRINGS  BLVD 
1  150  S.  PINE  AVE  

4  140  SW  BROADWAY 

3  34  SW  COLLEGE  RD  '.'" 

1  39  SW  PINE  AVE  .. 

3  '51  NW  BLITCHTON  RD  .. 

a  29  NE  SILVER  SPRINGS  BLVD 

7  9  E.  SILVER  SPRINGS  

2  10  S.  PINE  AVE  _ 

a  01  S.  PINE  AVE  ,    """"'" 

I-  '5  &  HWY.  40' „.  " 

II  48  SW  PINE  AVE  "Z. 

34l1  NWBLITCHTON^RD " 


3i  12  SW  38TH  AVE 


r,  10  NE  JACKSONVILLE  RD 


35  31  SW  38TH  AVE 
3«  X)  SW  36TH  AVE 
16  ?6  SW  PINE  AVE  , 


23  W  S.  PINE  AVE  .... 
72  )  S.  PINE  AVE 

eaios.  PINE  AVE - 

37  i7  NW  BLITCHTON  RD 

36  10  W.  SILVER  SPRINGS  BLVD 

38  0  NW  BLITCHTON  RD 


39  0  NW  BLITCHTON  RD 
51^3  S.  PINE  AVE  


29(  0  S.  PINE  AVE  

821   SE  FT  KING  ST  . ..  ^ 

211  S.  PINE  AVE  ...         _J 

22i  0  S.  PINE  AVE  

30i  1  S.  PINE  AVE  

4lil  E.  SILVER  SPRINGS  BLVD 

12*)  SILVER  SPRINGS  BLVD 

2801  SW  PINE  AVE  

814  SW  PINE  AVE  ...  "" 

323 1  S.  PINE  AVE  

33i  I  S.  PINE  AVE  

1in  S.PINE  AVE  

402 )  NW  BLITCHTON  RD 


225  )  SE  PINE  AVE  

333  )  S.  PINE  AVE  ... 

32a|)  NW  MARTIN  LUTHER  KING" 

4015  NW  BLITCHTON  RD 

1 1  4DAMS  OR 

620^  W.  HWY.  50  ... .      


NORTH  FT  MYERS  FL  33903- 
NORTH  FT  MYERS  FL  33903-1497 
NORTH  FT  MYERS  FL  33903-2348 
NORTH  FT  MYERS  FL  33903-5598 
NORTH  MIAMI  FL  33169- 


NORTH  MIAMI  FL  33181-2748 
NORTH  MIAMI  FL  33168-2815 
NORTH  MIAMI  FL  33181-1698 
NORTH  MIAMI  FL  33181-2986 
NORTH  MIAMI  BEACH  FL  33180^2258 
NORTH  MIAMI  BEACH  FL  33181-1617 
NORTH  MIAMI  BEACH  FL  33180- 
NORTH  MIAMI  BEACH  FL  33181-1629 
NORTH  MIAMI  BEACH  FL  33181-1615 
NORTH  MIAMI  BEACH  FL  33312- 
NORTH  MIAMI  BEACH  FL  33160-39CO 
NORTH  MIAMI  BEACH  FL  33180-2401 
NORTH  MIAMI  BEACH  FL  33180- 


(      )      - 
(       )      - 


NORTH  NAPLES  FL  33940- 
NORTH  NAPLES  FL  33963- 


NORTH  PALM  BEACH  FL  3340S- 
NORTH  PALM  BEACH  FL  33408- 

OAK  HILL  FL  32759-9680  

OAKLAND  PARK  FL  33306-1089 


OAKUND  PARK  FL  33307-  . 
OAKLAND  PARK  FL  33334-2105 
OAKLAND  PARK  FL  33308- 

OCALA  FL  32670-7003  

OCALA  FL  32670-4168  

OCALA  FL  32671-  

OCALA  FL  32674-7407    . 
OCALA  FL  32671-4313  . 

OCALA  FL  32675-4065  

OCALA  FL  32670-7003  

OCALA  FL  32670-6711  

OCALA  FL  32670-4005  

OCALA  FL  32671-7514  „ 

OCALA  FL  32678- 

OCALAFL  32671-4214  ...'.'.'. 

OCALA  FL  32675-4061  .    . 


OCALA  FL  32674- 


OCALA  FL  32670-8300 

OCALA  FL  32674-4378 
OCALA  FL  32674-4474 
OCALA  FL  32670-  

OCALA  FL  32670-4003  . 
OCALA  FL  32670-5703  , 

OCALA  FL  32671-  

OCALA  FL  32675-4635  . 
OCALA  FL  32675-5675  . 
OCALA  FL  32675-4062  . 


OCALA  FL  32675-4060 
OCALA  FL  32671-7120 

OCALA  FL  32671-6624 

OCALA  FL  32671-  

OCALA  FL  32671-2023  . 
OCALA  FL  32671-8701  . 
OCALA  FL  32670-2609  . 
OCALA  FL  32670-5082  . 


OCALA  FL  32671-  .... 
OCALA  FL  32671-6625 
OCALA  FL  32671-3613 
OCALA  FL  32670-2605 
OCALA  FL  32670-2603 

OCALA  FL  32670-  

OCALA  FL  32675-4064 


OCALA  FL  32670-4004  .. . 

OCALA  FL  32671-9612  " 

OCALA  FL  32670-  

OCALA  FL  32875-4063  

OCEAN  RIDGE  FL  33436-6233 
OCOEE  FL  32761-2971   .. 


(305)949-1411 

(  )  - 

(  )  - 

(  )  - 

(  )  - 

(  )  - 

(  )  - 
( 
( 
( 


)      - 
)      - 


)      - 
(305)932-1446 
(      )      - 


( 


(      )      - 
(      )      - 


(407)624-7186 

- 

- 

- 

_ 

- 

- 

- 

- 

- 

- 

- 

. 

- 

- 

- 

- 

- 

- 

(  )    - 

(  )  - 

(  )  - 

(  )  - 

(  )  - 

(904)622-4121 

(  )  - 

(  )  - 

(  )  - 

(  )  - 

(  )  - 

(  )  - 

(  )  - 

(  )  - 


(      )      - 
(      )      - 

(      )      - 

( 

( 

( 


(  ) 

(  ) 

(  ) 

(  ) 

(  ) 

<  ) 
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FL2564    HOUOAY     INN     ORLANDO 
WEST. 

FL2480    BUDGET  INN 

FL2484    DEW  DROP  INN 

FL2489    FLAMINGO  MOTEL 

FL2488    FORD'S       WANTA       UNGA 
MOTEL. 

F12487    MOTEL  PIER  II  .„ 

FL2485    OHIO  MOTEL  

FL2486    PALM  MOTEL „.„ 

FL1660    RAY'S        SPORT        HAVEN 

MOTEL 
FL2483    SPORTSMAN  NORTH 

MOTEL. 
FL2481    TREASURE  ISLAND  MOTEL  . 

TROPIC  MOTEL  „ 

SUWANNEE  GABLES  MOTEL 

DAY  MOTEL  

301  ONECO  MOTEL  .„ „.... 

CRIS  CROSS  MOTEL  

COMFORT  INN  OF  ORANGE 


FL2482 
FL1440 
FL3184 
FL2180 
FL1052 
FL4017 
CITY. 
FL3898 
FL4019 
FL3948 
FL2241 
FL2262 


PLAZA 


DAYS  INN  

DEYARMAN  INN  

ORANGE  CITY  MOTEL 

DAYS  END  MOTEL 

ORANGE     LAKE      RESORT 
MOTEL 

FL2249    RANCH  MOTEL 

FL0885    BEST  WESTERN  HOTEL  OF 

ORANGE  PARK. 
FL0890    COMFORT  iNN  

ECONO  LODGE 

HOLIDAY  INN  „.... 

INN  OF  WINTERBOUaNE  

PARKSIDE  MOTEL  „„ 

SUPER  8  MOTEL _ 

ORANGE  SPRINGS  INN 

ARROW  MOTEL  ...„ „ 

BEL  AIR  MOTEL  .._ _... 

BEST     WESTERN     EXECU- 
TIVE INN. 
FL2615    BEST      WESTERN 

INTERNATIONAL 
F12628    BRYAN  HOTEL 

BUDGET  INN 

BUDGET  LODGE _.„ 

BUDGET  MOTEL  „ 

BUDGETEL  INN  ORLANDO  .. 

CARLTON  HOTEL 

CAROLINA  MOON  MOTEL  .„. 

CATALINA  INN  „.. 

CELESTE  MOTEL 

CHOICE  INN „. 

CLARION  PLAZA  HOTEL  

COLONIAL  PLAZA  INN  

COMFORT  INN 

COMFORT  INN 

COMFORT       INN       INTER- 
NATIONAL. 
FL4155    COMFORT  INN  LAKE  BUENA 

VISTA. 
FL4121     COMFORT  INN  ORLANDO  .... 
FL4163    COMFORT      SUITES      OR- 

UNOO. 
FL2597    CONTINENTAL  PLAZA 

MOTOR  INN. 
FL0047    COURTYARD  BY  MARRIOTT 
FL2658    COURTYARD  BY  MARRIOTT 

ORLANDO. 
FL2541     DAVIS  PARK  MOTEL 

DAYS  INN  EAST 

DAYS  INN  

DAYS  INN 

DAYS  INN 

DAYS  INN  

DAYS  INN  „.... 

DAYS  INN  _.... 

DAYS  INN  6543  _ 

DAYS  INN  6930 

DAYS     INN     LAKE     BUENA 
VISTA  RES. 

FL2529    DAYS  INN  MIDTOWN  

FL2548    DAYS  INN  ORLANDO  LAKE- 
SIDE. 


FL0889 
FL0884 
FL0888 
FL0882 
FL0891 
FL2281 
FL2587 
FL2502 
FL2656 


FL2624 
FL2555 
FL2524 
FL2861 
FL2505 
FL2491 
FL2506 
FL2499 
FL2546 
FL2671 
FL2510 
FL2610 
FL4157 
FL2577 


PO  BOX  125 


PO  BOX  216 


FL2620 
FL2569 
FL2574 
FL2575 
FL2586 
FL2589 
FL2596 
FL2573 
FL2495 
FL2623 


HWY.  50  &  MAGUIRE  ., 

201  S.  PARROTT  AVE 

8761  W.  HWY.  78 

4101  S.  HWY.  441 

3225  SE  HWY.  441  


2200  SE  HWY.  441   

507  N.  PARROTT  AVE 

3190  S.  HWy.  441  ;_ 

ONE  6  ST  RT.  4  _. 

601  N.  PARROTT  AVE 


3525  SE  HWY.  441   „.... 

1012  S.  PARROTT  AVE 

S.  US  19  2  M 

501  BAYVIEW  BLVD 

5427  E.  15TH  ST 

141  SHARAZAO  BLVD 

445  S.  VOLUSIA _... 


2501  N.  VOLUSIA  

300  S.  VOLUSIA  AVE 
725  S.  VOLUSIA  AVE 

US  HWY.  441   „ 

HWY.  441 


US  441    

300  PARK  AVE.  N 


341  PARK  AVE  

141  PARK  AVE „. 

100  PARK  AVE 

2104  W.  WINTERBOURNE 

538  PARK  AVE : 

4280  ELDRIDGE  AVE  

1  MAIN  ST  

5425  S.  ORANGE  BLOSSOM  TRAIL 
61 19  S.  ORANGE  BLOSSOM  TRAIL 
8750  E.  COLONIAL  DR „.. 


8738  INTERNATIONAL  OR 


330  W.  CHURCH  ST 

3600  W.  COLONIAL  DR „ 

2904  S.  ORANGE  BLOSSOM  TRAIL 
1647  S.  ORANGE  BLOSSOM  TRAIL 

2051  CONSULATE 

432  S.  HUGHEY  ST  

498  N.  ORANGE  BLOSSOM  TRAIL  .. 

3401  L  B  MCLEOD  RD  „ 

11285  E.  COLONIAL  DR „ 

4201  S.  ORANGE  BLOSSOM  TRAIL 

9700  INTERNATIONAL  DR _ 

2801  E.  COLONIAL  DR „ 

3956  W.  COLONIAL  DR 

830  LEE  RD 

5825  INTERNATIONAL  DR 


8442  PALM  PKWY 


8421  S.  ORANGE  BLOSSOM  TRAIL  ... 
9350  TURKEY  LAKE  RD  


6825  VISITORS  OR 


7155  N.  FRONTAGE  RD 
8600  AUSTRIAN  CT 


221  E.  COLONIAL  DR 

1 1639  E.  COLONIAL  DR 

2323  MCCOY  RD  

1861  W.  LANDSTREET  RD 

4919  W.  COLONIAL  DR 

650  LEE  RD „ 

7200  INTERNATONAL  DR  . 
99'JO  INTERNATIONAL  DR  . 

25C0  33RD  ST 

5827  CARAVAN  CT  

12205  APOPKA  VINELAND 


3300  S.  ORANGE  BLOSSOM  TRAIL 
7335  SAND  LAKE  RD  


OCOEE  FL  32761^967 

OKEECHOBEE  FL  34974-4338  ... 
OKEECHOBEE  FL  34974-9796  ... 

OKEECHOBEE  FL  34974-  

OKEECHOBEE  FL  34974-  _.. 

OKEECHOBEE  FL  34974-7322  ... 
OKEECHOBEE  FL  34972-2615  „. 

OKEECHOBEE  FL  3497*-  .„ „. 

OKEECHOBEE  FL  34974-  

OKEECHOBEE  FL  34972-2616  ... 


OKEECHOBEE  FL  34974-7198 
OKEECHOBEE  FL  34974-5268 

OLD  TOWN  FL  32680- _ 

OLDSMAR  FL  34677-3509 

ONECO  FL  34264-9999  

OPA  LOCKA  FL  33054-3819  .„ 
ORANGE  OTY  FL  32763-  _ 

ORANGE  CITY  FL  32763-2898 

ORANGE  CITY  FL  32763-  „ 

ORANGE  CITY  FL  32763-6578 
ORANGE  LAKE  FL  32681-9999 
ORANGE  LAKE  Ft  32681-9999 

ORANGE  LAKE  FL  32681-9999 
ORANGE  PARK  FL  32073-2997 

ORANGE  PARK  FL  32073-2931 
ORANGE  PARK  FL  32073-2930 
ORANGE  PARK  FL  32073-2998 
ORANGE  PARK  K  32073-5621 
ORANGE  PARK  FL  32073-3132 

ORANGE  PARK  FL  32073- 

ORANGE  SPRINGS  FL  32182- 

ORLANDO  FL  32809-2797 

ORLANDO  FL  32809-4686 

ORLANDO  FL  32817- 

ORLANDO  FL  32819-9317 


ORLANDO  FL  32801-2548 
ORLANDO  FL  32808-7904 
ORLANDO  FL  32805-6374 
ORLANDO  FL  32805-4561 

ORLANDO  FL  32921- _ 

ORLANDO  FL  32801-2545 
ORLANDO  FL  32805-1788 
ORLANDO  FL  32805-5745 
ORLANDO  FL  32817-4602 
ORLANDO  FL  32809-1238 
ORLANDO  FL  32819-81 14 
ORLANDO  FL  32803-5068 
ORLANDO  FL  32808-7926 

ORLANDO  FL  32810- 

ORLANDO  FL  32819-8201 

ORLANDO  FL  32830- 

ORUNDO  FL  32809- 

ORLANDO  FL  32819- 

ORLANDO  FL  32819-8227 

ORLANDO  FL  32812- 

ORLANDO  FL  32819- „ 

ORLANDO  FL  32801-1285 
ORLANDO  FL  32817-4608 
ORLANDO  FL  32809-7899 
ORLANDO  FL  34875-6240 
ORLANDO  FL  32608-7795 
ORLANDO  FL  32810-5687 
ORLANDO  FL  32821-6240 
ORLANDO  FL  32819-6240 
ORLANDO  FL  32609-8705 
ORLANDO  FL  32819-7987 
ORLANDO  FL  32808-7904 

ORLANDO  FL  32809-8968 
ORLANDO  FL  32819-5207 


(       )  - 

)  - 

)  - 

)  - 

)  - 


>  - 

>  - 
)  - 
)  - 
)  - 
)  - 
)  - 

»  - 

)  - 

)  - 

I  - 

)  - 


)       - 
904)264-1211 


(  - 

)  - 

)  - 

)  - 

)  - 

)  - 

»  - 

>  - 

)  - 

)  - 

J  -. 

»  - 

)  - 

»  - 

)  - 

)  - 


)      - 

)  - 
:407)352-9700 

)      - 

)  - 
407)629-4000 

)      - 

[407)23^7300 

407)855-6060 
4171351-5050 

I      - 

407)240-7200 
)      - 

)  - 

)  - 

)  - 

>  - 

)  - 

»  - 

)  - 
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FL2531     DAYS  INN  SOUTH  

F12532    DELTA  ORLANDO  RESORT  . 

F12641  DOUBLETREE  aUB  HOTEL 
ORLANDO. 

FL2501     ECONO  LODGE  

FL2S60    ECONO  LODGE  „. 

FL2579    ECONO  LODGE  

FL4128    ECONO  LODGE  CENTRAL  ... 

FI.2563    ECONO  LODGE  UNIVERSITY 

FL26S5    ECONOLODGE  

FL2669    EMBASSY  SUITES  HOTEL  ... 

FL2611     EMBASSY  SUITES  HOTEL  ... 

F12621  EMBASSY  SUITES  HOTEL 
ORLANDO. 

FL2520    EXPRESSWAY  MOTEL  

EXPRESSWAY  MOTEL  2  „.... 

FAIRFIELD  INN  

FAIRFIELD  INN  

FAIRFIELD      INN      WINTER 


FUMINGO  MOTEL 

GATEWAY  INN  MOTEL  

GENEVA  MOTEL 

GOLD  KEY  INN  

GUEST    QUARTERS    SUITE 


FL2591 

FL2644 

FL2645 

FL2663 
PARK 

FL2528 

FL2S66 
.  FL2519 

FL2533 

FL2643 
HOTEL 

FL2523    H  J  PLAZA  INN 

FL2670    HAMPTON  INN  

FL2513    HARLEY  HOTEL 

FL4189    HOLIDAY  INN  AT  ORLANDO 
ARENA. 

FL2583    HOLIDAY      INN      CENTRAL 
PARK. 

FL4136    HOLIDAY  INN  CENTROPLEX 

FL4102    HOUDAY      INN      EXPRESS/ 
MtDTOWN. 

FL2585    HOLIDAY  INN  HOTEL 

FL4054    HOLIDAY  INN  LAKE  BUENA 
VtSTA. 

FL40e6    HOLIDAY     INN     ORUNDO 
AIRPORT. 

FL2568    HOLIDAY  INN  RESORT 

FL4092    HOLIDAY     INN    UNIVERSAL 
STUDK5S. 

FL4060    HOLIDAY    INN    UNIVERSITY 
OF  CENTRAL  FLORIDA. 

FL41 13    HOLIDAY  INN  WINTER  PARK 

FL2544    HOST  INN  OF  ORLANDO 

FL4167    HOWARD  JOHNSON  DOWN- 
TOWN WESTPARK  HOTELS. 

FL0042    HOWARD  JOHNSON  INTER- 
NATIONAL DRIVE. 

FL2514    HOWARD  JOHNSON  LODGE 

FL4168    HOWARD     JOHNSON     MID- 
TOWN  ORLANDO. 

FL2S42    HOWARD  JOHNSON  MOTOR 

FL0034    HOWARD    JOHNSON    PARK 
SQUARE  INN  &  SUITES. 

FL4150    HOWARD     JOHNSON     UNI- 
VERSAL TOWER. 

F12554    HOWARD  VERNON  MOTEL  .. 

FL2603    HYATT     REGENCY    GRAND 
CYPRESS. 

FL2673    HYATT  REGENCY  ORLANDO 
INTERNATIONAL  AIRPORT. 

F12622    INNS  OF  AMERICA 

FL2601     INTERNATIOfML    GATEWAY 
INN. 

FL2570 

FL4197 

FL2496 

FL2493 

FL2635 

FL2581 

FL2511 

FL2553 

FL2626 


INTERNATIONAL  INN  

LA  QUINTA  INN  #4$42 

LAKESHORE  LODGE  MOTEL 

LAMAR  HOTEL „ 

LAMAR  HOTEL 

LAS  PALMAS  HOTEL  

LINCOLN  ARMS  HOTEL 

LOCH  HAVEN  MOTOR  INN  ... 

MARRIOTTS  ORLANDO 

WORLD  CENTER. 

FL2512    MELODY  MOTEL  

FL2636    MIC  LAKEFRONT  INN  .„ 

FL2606    MOTEL  6  1079 

FL2653    MOTEL  6  791   

FL2539    OHIO  MOTEL  

F12625    OMNI  INTERNATIONAL 

HOTEL. 


S.  ORANGE  BLOSSOM  TRAIL 

MAJOR  BLVD .. 

PALM  PKWY  


4349 

«5«8 

i  no  S.  ORANGE  BLOSSOM  TRAJL 

<  »  LEE  RD 

i  101  S.  ORANGE  BLOSSOM  TRAIL 

2  JOO  W.  COLONIAL  DR 

1 1731  E.  COLONIAL  DR 

90^  MCCOY  RD  

00  LAKE  AVE  . 

fl|SO  JAMAICAN  CT 

♦78  INTERNATIONAL  DR 

3|60  S.  ORANGE  BLOSSOM  TRAIL 

1  !18  35TH  ST  

1  ISO  LAND  STREET  RD  ... 

a  142  JAMAICAN  CT „  „ 

S(1  WYMORE  RD 


1  '21 
7  60 
6^1 
7  00 
7  60 


6  13 


7 
1.1 

34 


7  00  S.  ORANGE  BLOSSOM  TRAIL 


919 
3  30 


616 
1:351 


a 


5!  05 


N.  MILLS  AVE  „ 

KIRKMAN  RD  

N.  ORANGE  BLOSSOM  TRAIL 
S.  ORANGE  BLOSSOM  TRAIL 
AUGUSTA  NATIONAL  


LEE  RD „..,. 

10  S.  KIRKMAN ". 

E.  WASHINGTON  ST 

W.  COLONIAL  DR ■. 


W.  COLONIAL  DR  .. 
W.  COLONIAL  DR 


W.  LEE  RD  

STATE  535  RD  . 


50  T.G.  LEE  BLVD 


15  INTERNATIONAL  DR 
KIRKMAN  RD  


125  HK3H  TECH  AVE 


616 
9  9 

3(4 


LEE  RD 

W.  COLONIAL  DR 
W.  COLONIAL  DR 


81  20  INTERNATIONAL  DR 


61  33 
21  14 

8120 
8!  31 


INTERNATIONAL  DR 
W.  COLONIAL  DR 


S.  ORANGE  BLOSSOM  TRAIL 
PALM  PKWY  


5S  36  INTERNATIONAL  DR 


6(JD  W.  COLONIAL  DR 

iRAND  CYPRESS  BLVD 


95  30  AIRPORT  BLVD 


JAMAICAN  CT 

AMERICAN  WAY 


8:  >2 
a  » 

63E7  INTERNATIONAL  DR 

7»1  DAETWYLER  DR  

27  W.  COLUMBIA  ST  ....„ 

At  i  W.  CENTRAL  BLVD 

ia  N.  BRYAN  ST 

62  J3  INTERNATIONAL  DR 

43  I  W.  CHURCH  ST ._. 

ia  M  N.  MILLS  ST 

1  !  raRLD  CENTER  DR 


38  12  S.  ORANGE  BLOSSOM  TRAIL 

65  X)  INTERNATIONAL  DR 

59  »  AMERICAN  WAY  

53  >0  ADANSON  

22  »  S.  ORANGE  BLOSSOM  TRAIL 
4a|l  W.  LIVINGSTON  ST 


ORLANDO  FL  32809-8977  . 
ORLANDO  FL  32819-7988  . 
ORLANDO  FL  32819- 


ORLANDO 
ORLANDO 
ORLANDO 
ORLANDO 
ORLANDO 
ORLANDO 
ORLANDO 
ORLANDO 
ORUNDO 


FL  32809-3918. 
FL  32810-5685. 
FL  32821-8303  . 

FL  32808- 

FL  32817-4698. 

FL  32809-  

FL  32819- 

FL  32819-9397  . 
FL  32819-9321  . 


ORLANDO  FL  32809-8972  . 
ORLANDO  FL  32805-7006  . 

ORLANDO  FL  32809- „, 

ORLANDO  FL  32819- „, 

ORLANDO  FL  32789- 


ORLANDO  FL  32803-1889 

ORLANDO  FL  32819-8284 

ORLANDO  FL  32810-4119 

ORLANDO  FL  32809-5774 „ 

ORLANDO  FL  32822- „. 


ORLANDO  FL  32810-5609 

ORLANDO  FL  32819- 

ORLANDO  FL  32801-2398 
ORLANDO  FL  32801- 


ORLANDO  FL  32809-6998  . 


ORLANDO  FL  32804- 
ORLANDO  FL  32811- , 


ORUNDO  FL  32810-5686 
ORUNbO  FL  32830- 


ORUNDO  FL  32822- 


ORUNDO  FL  32819-8296 
ORUNDO  FL  32819- 


ORUNDO  FL  32817- . 


ORUNDO  FL  32810- 

ORUNDO  FL  32804-7313 

ORUNDO  FL  32801- 


ORUNDO  FL  32819- . 


ORLANDO  FL  32819-8295  , 
ORLANDO  FL  32804- 

ORUNDO  FL  32809-7995  , 
ORUNDO  FL  32836- 


ORUNDO  FL  32819- 


ORUNDO  FL  32804-7399 
ORUNDO  FL  32836- 


ORLANDO  FL  32827- 


ORUNDO  FL  32819-9313  , 
ORLANDO  FL  32819-8201  . 


ORLANDO 
ORLANDO 
ORLANDO 
ORUNDO 
ORLANDO 
ORLANDO 
ORUNDO 
ORLANDO 
ORLANDO 


FL  32819-8297 
FL  32812-4809  , 
FL  32806-1171  . 
FL  32801-2586. 
FL  32801-2203  , 

FL  32819-  

FL  32801-2546  . 
FL  32803-1854  . 
FL  32821-«398 . 


ORLANDO  FL  32809-8963  , 
ORLANDO  FL  32819-8218  . 
ORLANDO  FL  32819-8201  . 

ORLANDO  FL  3281 CV- 

ORLANDO  FL  32805-5355  . 
ORLANDO  FL  32801-1414  . 


)      - 

)      - 

)      - 

:407)851-1050 

407)293-7221 

)      - 

)      - 

)      - 

)      - 

)      - 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 


)      - 

)      - 

1407)843-8700 

)      - 

407)843-1360 
[407)299-6710 

)      - 
:407)239-4500 

407)851-6700 

)      - 
[407)351-3333 

[407)275-«000 

:407)64S-6600 

)      - 
[407)843-8700 

[407)351-1730 

)      - 
[407)841-8600 

)      - 
[407)239-6900 

[407)351-2100 

)      - 
)      - 

)      - 

)      - 
)      - 

)  - 

[407)857-9215 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
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FL2600  ORUNDO  AIRPORT  MAR- 
RIOTT. 

F12616  ORUNDO  HERITAGE  INN 
160. 

FL2497    ORUNDO  INN  WEST  

FL2557    ORUNDO  MARRIOTT 

FL2545    ORUNDO  MOTEL 

FL2522    ORUNDO  MOTOR  LODGE  .. 

FL2664    ORUNDO  PENTA  HOTEL  .... 

FL2582  ORUNDO  TWIN  TOWERS 
HOTEL. 

FL2630    PALMS  COURT  HOTEL  

FL2588    PALOMINO  MOTEL 

FL2550  PARK  INN  INTERNATIONAL 
NORTH. 

FL2492    PARLIAMENT  HOUSE  INN  .... 

FL2534  PLANTATION  MANOR  &  OR- 
UNDO INTERNATIONAL  HTL. 

FL2558  QUALITY  HOTEL  ORUNDO 
AIRPORT. 

FL4tC9  QUALITY  HOTEL  ORLANDO 
AIRPORT. 

FL2632  QUALITY  INN  EXECUTIVE 
SUITE. 

FL2613    QUALITY  INN  LEE  ROAD  

FL24S4    QUALITY  INN  MOTEL  

FL4n  7    QUALITY  INN  PUZA 

FL4162  QUALITY  SUITES  UNIVER- 
SAL STUDIOS. 

FL2593    RACEWAY  MOTEL  _.....„. 

FL2S54    RADISSON  HOTEL  AIRPORT 

FL26U  RADISSON  INN  &  AQUATIC 
CENTcR. 

FL2546  RADISSON  INN  LAKE 
BUENA  ViSTA. 

FL2619  RADISSON  PLA2A  HOTEL 
ORU\0O. 

FL2507    RAMAOA  

FL4051     RAMADA  .HOTEL  RESORT  ... 

FL2617  RAWADA  INN  PLAZA  INTER- 
NATIONAL. 

FL2359     RAWADA  INN  SOUTH  

FL2547    RED  ROOF  INN  200  

FL2608    RESIDENCE  INN 

FL2662  RESIDENCE  INN  LAKE 
BuENA  VISTA. 

FL2576    RODEWAY  INN  

FL2580     RODEWAY  INN  

FL4U2  RODEWAY  INN/CONVEN- 
TION  CENTER. 

FL2527    SANDS  MOTEL  

FL25a9    SCOTTISH  INN 

FU2627     SHERATON  PLAZA  HOTEL  .. 

FL2650  SHERATON  UNIVERSITY 
INN. 

FL2592     SHERATON  WORLD  

FL26t2  STOUFFER  ORUNDO  RE- 
SORT 

FL2666     SLMVSRF:ElO  SUITES 

HOTEL  LP 

FL2609    SuPEP  3  MOTEL  ORLANDO 

FL2629    THE  PE43O0Y  ORUNDO  .. 

FL2572    TBAVELODGE  

FL2657     TPAVElOOGE  FLORIDA 

MALL. 

FL2561  TRAVELOOGE  GARDENS  AT 
ORUNDO  JETP 

FL4*50  TRAVELOOGE  ORUNDO 
AIRPORT 

FL0024  TRAVELOOGE  ORLANDO 
CENTROPLEX. 

FL25S2     VIlXAGe  INN 

FL2594     WASHINGTON  INN  

FL42i8  WYNOHAM  GARDEN  HOTEL 
U.KE  BUENA  VISTA. 

FL2607     WYNFlELO  INN  WESTWOOO 

FL3931     AQUA  TERRACE  MOTEL  

FL3751     ARGOSY  MOTEL  

FL4260    CiOMFORT  (NN  INTERSTATE 

FL3332  COMFORT  INN  ON  THE 
BEACH. : 

FL4013    CORAL  BEACH  MOTEL 

FL3827  CORAL  SANDS  INN  &  SEA- 
SIDE 

FL38*5     QAYSINN  


.  au  .»*  .  .  *4  hA  X^*.  t»  1 .  . 


7499  AUGUSTA  NATIONAL  

9861  INTERNATIONAL  DR 

3330  W.  COLONIAL  DR  

8001  INTERNATIONAL  OR 

6510  W.  COLONIAL  DR  „__ . 

1825  N.  MILLS  AVE  „. 

5445  FORBES  PL  ...._ „ 

5780  MAJOR  BLVD 

9301  S.  ORANGE  BLOSSOM  TRAIL 
3839  S.  ORANGE  BLOSSOM  TRAIL 
736  LEE  RD 

410  N.  ORANGE  BLOSSOM  TRAIL  . 
227  N.  EOU  DR  

3835  BEELINE  EXPRWY  

3835  MCCOY  RD 

4855  S.  ORANGE  BLOSSOM  TRAIL 

830  LEE  RD  

7600  INTERNATIONAL  DR  ..._ 

9000  INTERNATIONAL  DR 

7400  CANADA  AVE 

4724  N.  ORANGE  BLOSSOM  TRAIL 

5555  HAZELTINE  DR 

8444  INTERNATIONAL  DR  

3686  PALM  PKWY 

60  S.  IVANHOE  BLVD   

3200  W.  COLONIAL  DR  

7400  INTERNATIONAL  OR  ._ 

8300  JAMAICAN  CT  ...... 

8700  S.  ORANGE  BLOSSOM  TRAIL 

9922  HAWAIIA/J  CT 

7975  CANADA  AVE 

8800  MEADOW  CREEK  DR  

6323  INTERNATIONAL  DR 

8601  S.  ORANGE  BLOSSOM  TRAIL 

9956  HAWAIIAN  CT  

2400  S.  ORAigGE  BLOSSOM  TRAIL 
5735  S.  ORANGE  BLOSSOM  TRAIL 

1500  SAND  UKE  RD  

1724  AUFAYA  TRAIL  

10*00  INTERNATIONAL  DR 

6677  SEA  HARBOUR  DR  „.„^.^ 

8430  INTERNATIONAL  DR  

5500  AMERICAN  WAY  

9801  INTERNATIONAL  DR  

5858  INTERNATIONAL  OR 

8296  S.  ORANGE  BLOSSOM  TRAIL 

7tG«  S  ORANGE  BLOSSOM  TRAIL 

1353  MCCOY  RO  

409  N.  MAGNOLIA  AVE  

^'383  E.  COLONIAL  DR  

535  W  WASHINGTON  ST ;. 

8658  PALMPKWY  „.-..„... 

6263  WESTWOOO  BLVD  

599  S.  ATUNTIC  AVE  „.„.. 

1255  OCEAN  SHORE  BLVD  „... .. 

1567  N.  US  1  _.  ..„ 

507  S.  ATLANTIC  AVE 

711  S.  ATLANTIC  AVE  

1009  OCEAN  SHORE  BLVD  

339  S.  ATUNTIC  AVE   


ORLANDO  FL  32822-5015 

ORLANDO  FL  32819-8198 

ORUNDO  FL  32808-8067 

ORUNDO  FL  32819-8285 

ORUNDO  FL  32818-6822 

ORUNDO  FL  32803-1888 

ORUNDO  FL  32812- 

ORUNDO  FL  32819-7904 

ORUNDO  FL  32821-8398 

ORUNDO  FL  32309-8962 

ORLANDO  FL  32810-5612 

ORUNDO  FL  32805-1789 

ORLANDO  FL  32801-2036 

ORUNDO  FL  32812-4199  .„ 

ORUNDO  FL  32812- 

ORUNDO  FL  32809-1776  _.. 

ORLANDO  FL  32810-5519 

ORLANDO  FL  32819-8293 

ORUNDO  FL  32819- : 

ORUNDO  FL  32819-  


ORUNDO  FL  32810-1603 

ORLANDO  FL  32812- 

ORUNDO  FL  32819-9329 


ORUNDO  FL  32819- 

ORUNDO  FL  32804-6493 

ORUNDO  FL  32808-8088 

ORUNDO  FL  32819- 

ORUNDO  FL  32819-9341 

ORUNDO  FL  32809-7996 

ORUNDO  FL  32819- 

ORUNDO  FL  32819- 

ORUNDO  FL  32821- 


ORUNDO  FL  32819-8298  . 
ORUNDO  FL  32809-7993  . 
ORUNDO  FL  32819- 


ORUNDO  FL  32805-5453 
ORUNDO  FL  32809-3915 
ORUNDO  FL  32809-7081 
ORUNDO  FL  32826- 


ORUNDO  FL  32821-8095  . 
ORUNDO  FL  32821-  


ORUNDO  FL  32819- 


ORUNOO  FL  32819-8202  .... 
ORUNDO  FL  32819-8197  _.. 
ORUNDO  FL  32819-8204  .... 
ORUNDO  FL  32809- 


ORUNDO  FL  32809-5773 
ORUNDO  FL  32809- 


ORUNDO  FL  32801- 


ORUNDO  FL  32820-2218  . 
ORUNDO  FL  32801-2217  . 
ORUNDO  FL  32836-  ..-. 


ORUNDO  FL  32821-8099 

ORMOND  BEACH  FL  32074-7792 
ORMOND  BFACH  FL  32074-3699 

ORI^ND  BEACH  FL  32174-  

ORMOND  BEACH  FL  32074-7129 


ORMOND  BEACH  FL  32176- 
ORMOND  BEACH  FL  32176- 


ORMOND  BEACH  FL  32074-7895 


»  - 

)  - 

)  - 

»  - 

)  - 

)  - 

)  - 


)       - 

)       - 
)       - 

)       - 

[407)859-271 1 

»      - 


407)345-8535 
[407)363-C332 

>  - 
)  - 
I       - 

)       - 

)       - 

)       - 

[407)351-4600 

)       - 

>  - 
)  - 
)  - 
)  - 


I       - 

[407)351-5100 


407)851-1113 
407)423-1671 

)       - 

)       - 

407)239-8500 

)  - 
I  - 
)      - 

904)672-8621 
904)255-2446 

)  - 
I       - 

(       I       - 
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FL3909    DRIRWOOD  BEACH  lUIOTEL 

FL3966    ECONO  LODGE 

FL3864    ECONO    LODGE    ON    THE 
BEACH. 

FL3978    GRANADA  INN 

FL3954    HOLIDAY    HARBOR    BEACH 

MOTEU 
FL3756    HOLIDAY  INN  195  NORTH  ..„. 
HOWARD  JOHNSON  LODGE 
JAMACIAN  BEACH  MOTEL  ... 

MAINSAIL  MOTEL 

MAKAI  MOTEL  

OCEAN  CREST  MOTEL  

OCEAN  DUNES  MOTEL  

OCEAN  SHORE  MOTEL 

OCEANIC  MOTEL  

ORMOND  INN  

QUALITY  INN  OCEANSIDE 
DUALITY  INN-DAVIS  BROTH 


FL3877 
FL3749 
FL3891 
FL3942 
FL3fi92 
FL3763 
FL389S 
FL3929 
FL3786 
FL3995 
FL3967 
ERS. 
FL3963 
FL3872 
FL3956 
FL4003 
FL3947 
FL3974 
FL3787 
FL3833 
FL3806 


SCOTTISH  INNS  „ 

SUN  DECK  MOTEL 

SURFSIDE  MOTEL  

SYMPHONY  BEACH  MOTEL 

TOMOKA  MOTEL 

TREASURE  COVE  MOTEL .... 

VANGUARD  MOTEL  „. 

VILLAGE  MOTEL 

VIENNA  MOTEL  „_  . 


FU078    HOUDAY  INN  SARASOTA  • 
SOUTH 

Ft3636    SEALS  COVE  MOTEL 

SCOTTISH  INN  ... 

DALUS  MOTEL 

EVERGLADES  INN  _ 

GRASSY  WATERS  MOTEL  ... 
HOL©AV  INN  RIVERFRONT 

SUBURBAN  INN „_ „ 

TOWN  HOUSE  MOTEL „... 

WILLIAM  PENN  MOTEL 

DAYS  INN  PALM  BAY „„ 

HOLIDAY  INN  PALM  BAY 

PALM  BAY  INN 

PALM  TERRACE  MOTEL  

RIVERSIDE  MOTEL  __ 

SHORELINE  MOTEL . 

BRAZILIAN  COURT „ 

BREAKERS  HOTEL  

CHESTERFIELD  HOTEL  DE- 


FL3714 
FL3681 
FL2ei2 
FL2802 
FL4095 
Ft3464 
FL3469 
FL3463 
FL03M 
FL0045 
FL0409 
FL0363 
FL0415 
FL0312 
FL4148 
FL2821 
FL293S 
LUXE 
Fl2e39 
F12811 


RT1 


COLONY  HOTEL „....„ 

HEART    OF    PALM    BEACH 

HOTEL. 
FL2818    HOWARD  JOHNSONS 

MOTOR  LODGE. 
FL2902    PALM  BEACH  HILTON 
FL2887    PALM    BEACH    SEA    LORD 

MOTOR  HOTEL. 

FL2826     PLAZA  INN  

FL2932  TESTAS _..'  " 

HOTELS    S    RESTAURANTS    INOOR- 

PORATED  

FL2946    COMFORT  INN  ....ZZ.ZZ.. 

FL2942  ECONOMY  INNS  OF  AMER- 
ICA. 

FL4081  HOLIDAY  INN  PALM  BEACH 
GARDENS. 

FL2948  PALM  BEACH  GARDENS 
MARR'OTT 

FL2908    PGA  RESORT  HOTEL    .- 

FL2947    P.ADISSON  SUITE  HOTEL  .... 

FL2883    "feEST  WESTERN  SEASPRAY 

FL2ei7    BON     AIRE     YACHT     aUB 

MOTEL. 
F12952    EMBASSY  SUITES  HOTEL 
FL2873    PARADISE  INN 

FL2864    TROPICAL     ISLES     APT     - 

MOTEL. 
FL1636    SHERATON     PALM    COAST 

RESORT 


1614  N.  US  HWY.  1  .„ „ 

1633  N.  US  HWY.  1  . 

505  S.  ATLANTIC  AVE  „ 

281  S.  ATLANTIC  AVE  

707  S.  ATLANTIC  AVE  „    _ 

2040  OCEAN  SHORE  BLVO  . 

565  S.  ATLANTIC  AVE  ..    .. 

1896  OCEAN  SHORE  BLVD  1 

067  OCEAN  SHORE  BLVD  _■ 

b72  S.  YONGE  ST  

251  S.  ATLANTC  AVE  LJ 

567  N.  U6  HWY.  1 


1608  N.  US  1  _ 

1285  OCEAN  SHORE  BLVO 

W4  S.  ATLANTA  AVE 

153  S.  ATLANTA  AVE 

WO  N.  US  HWY.  1 

145  S.  ATLANTIC  AVE 

550  S.  YONGE  ST . 


J42  S.  ATLANTIC  AVE  

1732  OCEAN  SHORE  BLVD 

1660  S.  TAMIAMi  TRAJL 


39  S.  TAMIAMI  TRAIL 

-75  &  SR  136      

191  HWY.  90  W 

64  E.  2ND  ST  .... 
264  E.  MAIN  ST 


657  S.  ATLANTIC  AVE 

1634  N.  US.1  _ 

295  S.  ATLANTIC  AVE 


51  S.  ATLANTIC  AVE  „ 

1537  N.  OCEAN  SHORE  BLVD 


ORMOND  BEACH  FL  32074-7795 
ORMOND  BEACH  FL  32074-2525 
ORMOND  BEACH  FL  32176-  „. 

ORMOND  BEACH  FL  32074-6618 
ORMOND  BEACH  FL  321 7&- 


ORMOND 
ORMOND 
ORMOND 
ORMOND 
ORMOND 
ORMOND 
ORMOND 
ORMOND 
ORMOND 
ORMOND 
ORMOND 
ORMOND 


BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 


FL  32174-  

FL  32174-  

FL  32176-6193 
FL  32074-8196 
FL  32074-7893 
FL  32074-3195 

FL  32176-  

FL  32074-3199 
FL  32074-4197 

FL  32074-  „ 

FL  32176-«195 
FL  32074-  


101  N.  FIRST  ST 

i.  HWY.  17  1M  .t 

OOMOSLEYAVE  „ 

00  FEDERAL  ST _. 

700  DIXIE  HWY.  NE  ... 

881  PALM  BAY  RO  

170  MALABAR  RDSE 

154  NE  DIXIE  HWY 

225  S.  US  1 


ORMOND  BEACH  FL 
ORMOND  BEACH  FL 
ORMOND  BEACH  FL 
ORMOND  BEACH  FL 
ORMOND  BEACH  FL 
ORMOND  BEACH  FL 
ORMOND  BEACH  FL 
ORMOND  BEACH  FL 
ORMOND  BY  THE 

3297. 
OSPREY  FL  3422^ 


32174-  „.. 

32176-  

32074-7176  

32176-7127  ...... 

32074- 

32074-6620  .._.. 

32074-7654  

32074-6148  

SEA  FL  32176- 


;  370  DIXIE  HWY.  NE  .„. 
;  01  AUSTRAILIAN  AVE 

1  ;.  COUNTY  RD 

;  63  COCONUT  ROW  ..^ 


55  HAMMOND  AVE  ..... 
60  ROYAL  PALM  WAY 

i  B70  S.  OCEAN  BLVD  ... 

:  142  S.  OCEAN  BLVD  ... 
i  315  S.  OCEAN  BLVD  ... 

4  15  BRAZILIAN  AVE  . 

3  31  SUNSET  _. 


OSPREY  FL  34229-921 1   

P  O  WHITE  SPRINGS  FL  32096- 

PACE  FL  32571-1060 

PAHOKEE  FL  33476-1814  

PAHOKEE  FL  33476-1124 

PAIATKA  FL  32177-  

PALATKA  FL  32177-  

PALATKA  FL  32177-4499  

PALATKA  FL  32177-3799 

PALM  BAY  FL  32905-6036  

PALM  BAY  FL  3290fr-  

PALM  BAY  FL  32907-2177  ._ 

PALM  BAY  FL  32905-6097  

PALM  BAY  FL  32905-  

PALM  BAY  FL  32905-2597  

PALM  BEACH  FL  33480- _.. . 

PALM  BEACH  FL  33480-4024 
PALM  BEACH  FL  33480- 


PALM  BEACH 
PALM  BEACH 


FL  33480-4799 
FL  33480-4254 


PALM  BEACH  FL  33480-5597 


1  1360  US  HWY  1  

i  123  NORTHLAKE  BLVD 

A  131  PGA  BLVD 

4  100  RCA  BLVD 


4  10  AVE.  OF  THE  CHAMPIONS 
4^50  PGA  BLVD ,„ 

7  OCEAN  AVE 


PALM  BEACH 
PALM  BEACH 

PALM  BEACH 
PALM  BEACH 


FL  33480-5540 
FL  33480-5399 

FL33480-»682 
FL  33480-3814 


1  8  LAKE  DR  


1  OCEAN  AVE  ..„ 
1  OCEAN  AVE  „„ 


II  0  INLETVWAY . 

31  0  CLUBHOUSE  DH  


PALM  BEACH  GARDENS  FL  33410- 

3224. 
PALM  BEACH  GARDENS  FL  33407- 

6258. 
PALM  BEACH  GARDENS  FL  33410-  .. 

PALM  BEACH  GARDENS  FL  33410-  .. 

PALM  BEACH  GARDENS  FL  33410- 

PALM  BEACH  GARDENS  FL  33410- 
6524. 

PALM  BEACH  SHORES  FL  33404- 
5736. 

PALM  BEACH  SHORES  FL  33404- 
5787. 

PALM  BEACH  SHORES  FL  33404- 

PALM  BEACH  SHORES  FL  33404- 
5795. 

PALM  BEACH  SHORES  FL  33404- 
6214. 

PALM  COAST  FL  32051-  


)      - 

[904)672-6222 

:904)672-2651 

)      - 


)       - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
904)672-8510 

)  - 

)  - 

y  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

[813)966-2121 

)  - 

)  - 

)  - 

)  - 

)  - 
(904)328-3481 

)  - 

)  - 

)  - 

)  - 
[407)723-8181 

)  - 

)  - 

)  - 

)  - 
[407)655-7740 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 


)  - 

[407)622-2260 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
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FL4145    CLEARWATER  ECONO 

LODGE. 
FL4149    INNISBROOK     HILTON     RE- 
SORT. 

FL3335    KNIGHTS  INN  

FL0354    PALM  SHORES  MOTEL    . 

FL2182    BAYSHORE  INN 

FL2211     FIVE  OAKS  INN 

FL2177    LEE  MOTEL  .„  . 

FL2'e3    PARKWAY  MOTEL  ....  _^. 

FL2165     RIVERSIDE  MOTEL  .._.: ;. 

FL2190    STILLS  MOTEL 

FL4100    QUALITY    INN    OCEANSIDE 
RESORT. 

FL4033    OAKS  MOTEL 

PANACEA  MOTEL  

POSEY'S  MOTEL  

BAY  VILLA  MOTEL  

BEST    WESTERN    BAYSIDE 


FL4031 
FL4034 
FL0144 
FL0195 
INN. 
FL0112 
FL0152 
FL0133 
FL0272 
FL0269 
FL0262 
FL0265 
FL0192 
FL0170 
FL0264 
FL0138 
FL0248 
FL0282 
FL0126 
FL4067 


BLUE  BAY  MOTOR  LODGE 

BUDGET  INN  

CANNON  MOTEL  

CLASSIC  INN  ..„ 

COMFORT  INN 

DAYS  INN . 

DAYS  INN  PANAMA  CITY  

DOWNTOWN  MOTEL  

EAGLE  INN  MOTEL  

ECONOLODGE  

EL  PANAMA  MOTEL 

EXPRESS  INN 

FAIRWAY  INN  

FARR  INN  „ 

HOLIDAY    INN    BEACH    RE- 
SORT  (HILTON.  INC.). 

FL4084     HOLIDAY  INN  MALL  „ 

FL0233    HOWARD  JOHNSON'S 

LODGE. 
FL0169    HOWARDS  MOTEL 

JETAIRE  MOTEL 

LA  BRISA  INN  .... 

LA  BRISA  INN  „ 

LA     BRISA     INN 


32000  US  H'A-Y.  19  N 
36750  US  HWY.  19  N 


FL0184 
FL0040 
FLX41 
FL0257 
EAST 
FL0240 
FL0191 
FL0161 
FL0162 
FL0266 


TYNDALL 


SUPER     8 


LEES  MOTEL  

MARIE  MOTEL  ... 
MATTIES  MOTEL 
NEOTA  MOTEL 
PANAMA     CITY 
MOTEL. 

FL0286    PARKER  INN  

PASSPORT  INN  

RAMADA  INN  MOTEL 

REBA  MOTEL 

RELAX  INN  

SCOTTISH  INN 

SOUTHERN  OAKS  MOTEL  .. 

STACEY-S  MOTEL  

THRIFTY  INN  BY  THE  BAY 
TWEEN  BAYS  MOTEL  ......... 

UNICORN  MOTEL _...„. 

USA  INN  1  „ 

WALOREP  MOTEL 

ADMIRAL  MOTEL 

ALTAN'S  BEACH  MOTEL  „... 

AMERICANA  MOTEL  _. . 

AQUA  VIEW  MOTEL  

B.W.  DEL  CORONADO 

BAHAMA  MOTEL  „ 

BAREFOOT  BEACH  INN  

BARNEY  GRAYS  MOTEL  

BARNEY  GRAYS  MOTEL  

BEACH  HOLIDAY  MOTEL  

BEACH  MOTEL  

BEACHCOMBER  MOTEL  _.... 

BEACHSIDE  MOTEL  2 

BEACHWAY  MOTEL  > 

BEL-AIR  MOTEL 

BEST  ECONO  INN  PANAMA 


34106  US  H'/VY.  19  N  

5120  N.  HARBOUR  CITY  BLVD 

3512  US  41  N 

1102  RIVERSIDE  DR  .... 

331 1  N.  US  HWY.  41  _. 

713  17THSTW  ...  „ 

325  W.  8TH  AVE  

1419  US  HWY.  301  ^......S. 

1208  N.  OCEAN  BLVD .' 

S.  HWY.  98 . 

HWY.  98  

HWY.  98  ; ZZ. 

4501  W.  HWY  98 

711  W.  BEACH  DR  


FL0236 
FLO 128 
FL0219 
FL0181 
FL0171 
FLO 136 
FL0119 
FL0125 
FL0118 
FL0287 
rL0277 
FL0120 
FL0213 
FL0203 
FLO 160 
FLO 153 
FL4247 
FL0232 
FL0247 
FLO 173 
FL0220 
FL0211 
FL0148 
FLO 166 
FL0155 
FL0142 
FLO 182 
FLO! 64 
o,TY 
FL0186 
FL0224 
FL0251 
FL0253 


BIKINI  BEACH  MOTEL 

BLUE  DOLPHIN  MOTEL  

BRIGHT  STAR  MOTEL  

CALADIUM  VILLAGE  MOTEL 


3407  W.  HWY.  98 _ 

3910  W.  HWY.  98 

2111  US  HWY.  231  

4903  W.  HWY.  98 

1013  E.  23RD  ST 

301  W.  23RD  ST  

41 1 1  HWY.  98  W 

836  HARRISON  AVE  1 

6319  OAK  SHORE  DR 

4411  W.  HWY.  98 

1131  HARRISON  AVE  . 

4810  W.  HWY.  98 

3400  W.  HWY.  98      

1306  BECK  AVE 

11 127  FRONT  BEACH  RD 

2001  N.  COVE  BLVD  

4601  W.  HWY.  98A  

4911  W.  HWY.  98 .". 

6249  E.  HWY.  98 

9424  FRONT  BEACH  RD  .. 

5711  E.  HVyfY.  98 „ 

5711  E.  TYNDALL  PKWY  .. 

1342  COVE  BLVD  

545  MAGNOUA  AVE  ...„ 

1127  BECK  AVE 

726  E.  14THCT  

207  HWY.  231  


4933  W.  BUS  98 

6003  W.  HWY.  98 „.. 

3001  W.  10TH  ST 

323  S.  TYNDALL  PKWY  .;.: 
900  HARRISON  AVE  ......... 

4907  W.  HWY.  98 

4128  W  HWY.  98 


4S36  E.  US  BUSINESS  HWY.  9 

1212  B6CK  AVE 

4508  W.  HWY.  98 . 

4208  W.  HWY.  98 

710  E.  15TH  ST . 

3513W.  HWY.  98 

16815  W.  FRONT  BEACH  RD  .... 

5700  THOMAS  DR  

1 1807  W.  FRONT  BEACH  RD  .... 

4909  HISPANOLA  ST  __ 

11815 W.  98  

618  EVERGREEN  ST  

9450  SW  THOMAS  DR  

10840  W.  FRONT  BEACH  RD 
10901  W.  FRONT  BEACH  RD  .... 
15401  W.  FRONT  BEACH  RD  „ 
10996  W.  FRONT  BEACH  RD  .... 
17101  W.  FRONT  BEACH  RD  ._. 
10713  W.  FRONT  BEACH  RD  .... 

604  FERNWOOD  ST 

8507  SURF  DR 

11000  W.  FRONT  BEACH  RD 


11001  W.  FRONT  BEACH  RD  ... 
19919  W.  FRONT  BEACH  RD  ... 
14705  W.  FRONT  BEACH  RD  .„ 
644  CALADIUM  OR  


PALM  HARBOR  FL  34684- 
PALM  HARBOR  FL  34684- 


(813; 
(8 


786-2529 
942-2000 


PALM  HARBOR  FL  34684-2100 

PALM  SHORES  FL  32935-    

PALMETTO  FL  34221-9689 
PALMETTO  FL  34221-4929  ..„ 
PALMETTO  FL  34221-9362 
PALMETTO  FL  34221-3103 
PALMETTO  FL  34221-5117  ..... 
PALMETTO  FL  34221-  ...  „ 

PAMPANO  BEACH  FL  33062-  . 


(3051 


782-5300 


PANACEA  FL  3234&-  .... 

PANACEA  FL  32348-  

PANACEA  FL  32346-9840  .. 
PANAMA  CITY  FL  32401-1026 
PANAMA  CITY  FL  32401-2319 


PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 


CITYFL 
CITYFL 
CITY  FL 
CITY  FL 
CITYFL 
CITY  FL 
CITYFL 
CITYFL 
CITYFL 
CITYFL 
CITY  FL 
CITY  FL 
OTYFL 
CITYFL 
CITYFL 


32401-1257 
32401-1167 
32405-5242 
32401-1034 
32405-5313 
32405-4538 
32401-1170 
32401-2526  , 

32404-  

32401-1024  , 
32401-2430  . 
32401-1098  . 

32401-  

32401-1341  . 
32407-  


PANAMA  CITY  FL  32405- 
PANAMA  CITY  FL  32401-1099 

PANAMA  CITY  FL  32401-1077 
PANAMA  CITY  FL  32404-7434 
PANAMA  CITY  FL  32407- 

PANAMA  CITY  FL  32404- 

PANAMA  CITY  FL  32404-7230  . 

PANAMA  OTY  FL  32401-3374 
PANAMA  OTY  FL  32401-3086  . 
PANAMA  CITY  FL  32401-1456  . 
PANAMA  CITY  FL  32401-3310 
PANAMA  CITY  FL  32405-4701 


PANAMA  CITY  FL  32404-  . 
PANAMA  CITY  FL  32401-1036  ... 
PANAMA  CITY  FL  32401-1496  .... 

PANAMA  CITY  FL  32404-6725 

PANAMA  CITY  FL  32401-2528  .. 
PANAMA  CITY  FL  32401-1034  . 

PANAMA  CITY  FL  32401-1171  

PANAMA  CITY  FL  32404-  .... 
PANAMA  CITY  FL  32401-1 4^ 
PANAMA  CITY  FL  32401- 

PANAMA  CITY  FL  32401-  

PANAMA  CITY  FL  32405-5417  .„ 

PANAMA  CITY  FL  32401-1259 

PANAMA  CITY  BEACH  FL  32413-2499 
PANAMA  CITY  BEACH  FL  32408-6716 
PANAMA  OTY  BEACH  FL  32407-3698 
PANAMA  OTY  BEACH  FL  32407-6910' 
PANAMA  OTY  BEACH  FL  32407- 
PANAMA  CITY  BEACH  FL  32407-3202 
PANAMA  CITY  BEACH  FL  32408-4296 
PANAMA  CITY  BEACH  FL  32407-3914 
PANAMA  OTY  BEACH  FL  32407-3914 
PANAMA  CITY  BEACH  FL  32413-  .  . . 
PANAMA  CITY  BEACH  FL  32407-3950 
PANAMA  CITY  BEACH  FL  32413-2343 
PANAMA  CITY  BEACH  FL  32407-3910 
PANAMA  OTY  BEACH  FL  32407-3204 
PANAMA  OTY  BEACH  FL  32408-4796 
PANAMA  CITY  BEACH  FL  32407-3917 

PANAMA  CITY  BEACH  FL  32407-3916 
PANAMA  CITY  BEACH  FL  32413-1708 
PANAMA  CITY  BEACH  FL  32413-3587 
PANAMA  CITY  BEACH  FL  32413-2699  I 


(904) 
(904) 


(904) 
(904) 


234-1111 
769-0000 


871-2345 
871-2345 


(904) 


234-1600 


"^ 
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FUB41 
FUB49 
FLQ288 
FL0129 
FL0212 
FL0113 
FL0154 
FL0284 
FL0204 
FL0218 
FL0227 
FL028S 
FL0278 

SHOP. 
FL0206 
FL0147 


CASA  LOMA  MOTEL 

CASA  PIACE  MOTEL „... 

CASTLE  MOTEL „ 

CATAilNA  COOflT  MOTEL  ... 

CHAH  BETT  MOTEL 

CHATEAU  MOTEL  

COOKS  MOTEL 

DAYS  INN 

DEL  MAR  MOTEL 

DESERT  PALMS  MOTEL  „ 

DRIFTING  SANDS  MOTEL  .... 

EBB  TIDE  MOTEL  

EL  CENTRO  MOTEL  &  GIFT 


EL  PINE  MOTEL 

ELDORADO     TRAVEL     INN 
NORTH. 

FL0127    ELDORADO     TRAVEL     INN 
SOUTH 

FL0231     FIESTA  MOTEL 

FL0115    FLAMINGO  MOTEL 

FL0214    FLAMINGO  MOTEL 

BEACHSIDE. 

FL0158    FLORIDA  PALMS  MOTEL 

FL0e35    GALA  INN  

FL0198    GEORGIAN  TERRACE 

MOTEL 

FL0193    GRANDE  GULF  MOTEL  „ 

FL0217    GULF  BREEZE  MOTEL  

FL0210    GULF  CREST  MOTEL 

FL0245    GULFSIDE    MIRAaE    MILE 
INN. 

FL0121    GULFVIEW  MOTEL 

FL0268    HERITAGE  MOTEL 

FL0271     HI  TIDE  MOTEL  - _„ 

FL0124    HOLIDAY  HILLS  MOTEL 

FL0146    HOLIDAY  HILLS  MOTEL 

FL02a3    HOLIDAY  INN  BEACH  

FL0223    HOLIDAY  LODGE  MOTEL 

FL0141    HOLIDAY  TERRACE  MOTEL 

FL0239    HOLLOWAY  HOUSE  MOTEL 

FL0155    HOTEL  CALIFORNIA  „.... 

FL0135    IMPALA  MOTEL  ™ 

FL0132    IMPERIAL  INN  MOTEL  

FL0180    INN  PARADISE 

FL0168    J  P  STEPHENSON  MOTEL  ... 

FL0190    JUNGLE  BEACH  MOTEL  RE- 
TREAT. 

FL0189    KISKA  MOTEL  COTTAGE  18 
LABRISA  INN  BEACH  WEST 

UGOON  MOTEL  

LAMPLIGHTER  INN  „ 

LONG  BEACH  INN 

MARLIN  MOTEL 

MARRIOTTS  BAY  POINT  RE- 


FL0259 
FL0279 
FL0274 
FL0163 
FL0177 
FL0267 
SORT. 
FL0122 
FL0130 


BEACH 


MERRIMAC  MOTEL 

MIRACLE      STRIP 
MOTEL. 
FL0123    MONTERY  MOTEL 

NAUTICUS  BEACH  MOTEL  '.'. 

OSPREY  MOTEL 

PANA  ROC  MOTEL 

PANAMA  INN  WEST  

PANAMA  PALMS  MOTEL  .... 

PIER  99  MOTOR  INN  ........ 

PIER  HOUSE  MOTEL  

PLAZA  MOTEL  

PORT  OF  CALL  MOTEL  „ 

QUALITY  INN  BEACHFRONT 

RAMADA  INN  BEACH 

REEF  MOTEL  

RENDEZVOUS  INN 

REST  A  WHILE  MOTEL 

RIVIERA  MOTEL  

SANDOLLAR  INN  

SANDPIPER-BEACON 
MOTEL. 
FL0139    SANDS  INN  

SEA  AQUA  MOTEL  „. 

SEA  FOAM  MOTEL 

SEA  OATS  MOTEL  „ 

SEA  STAR  INN „ " 

SEABREEZE  MOTEL  ....„!'. 

SEASCAPE  INN  | 


FL0159 
FL0273 
FL0225 
FL0185 
FL0200 
FL0238 
FL0281 
FLOne 
FL0221 
FL4261 
FL0226 
FLOS 15 
FL0197 
FL0114 
FL0216 
FL0209 
FL0172 


FL0242 
FL0187 
FL0150 
FL0250 
FL0140 
FL0243 


1  3615  W.  FRONT  BEACH  RD  „. 

1  21  CASA  PL 

i  J417  BACK  BEACH  RD 

i  »14  W.  FRONT  BEACH  RD  .... 

i  }1  S.  ARNOLD  BLVD 

1  J525  W.  FRONT  BEACH  RD  .„. 

1 500  W.  FRONT  BEACH  RD  . 

1  SOT  W.  FRONT  BEACH  RD  „.., 

abll  SURFDR 

1^729  W.  FRONT  BEACH  RD 

5B30  THOMAS  DR  ...._ 

6P09  GULF  DR 

If  120  W.  FRONT  BEACH  RD  ;.„. 


8^01 

1^811  W.  FRONT  BEACH  RD 


1  e23  W.  FRONT  BEACH  RD 
1  624  W.  FRONT  BEACH  RD 
l|525  W.  FRONT  BEACH  RD 

11784  W.  FRONT  BEACH  RD 
1  674  W.  FRONT  BEACH  RD 
V  415  W.  FRONT  BEACH  RD 


6(  14  THOMAS  DR  

II  720  W.  FRONT  BEACH  RD 

S  15  SURF  DR 

a  00  S.  THOMAS  DR  

1'  SOI  W.  FRONT  BEACH  RD 

1!  000  W.  FRONT  BEACH  RD 

K  708  W.  FRONT  BEACH  RD „., 

31  0  HILL  

U  328  W.  FRONT  BEACH  RD I 

11 127  W.  FRONT  BEACH  RD 

6^  DO  W.  FRONT  BEACH  RD  

11  931  W.  FRONT  BEACH  RD 

1!  W5  W.  FRONT  BEACH  RD 

K  524  W.  FRONT  BEACH  RD 

1)  rsi  W.  FRONT  BEACH  RD  

ie  J19  W.  FRONT  BEACH  RD 

ie  r27  W.  FRONT  BEACH  RD 

1C  no  W.  FRONT  BEACH  RD  .... 
1i  »5  W.  FRONT  BEACH  RD 


W.  FRONT  BEACH  RD  .. 
W.  FRONT  BEACH  RD 


22  >02  W.  FRONT  BEACH  RD 
94  >4  W.  FRONT  BEACH  RD  .. 

59  15  N.  LAGOON  DR  

10  'U  W.  FRONT  BEACH  RD 
10  >15  W.  FRONT  BEACH  RD 
78  »  W.  FRONT  BEACH  RD  .. 
10  )  DELWOOD  


53  II  THOMAS  DR  

11  87  W.  FRONT  BEACH  RD 


55  II  THOMAS  DR  

22  '17  W.  FRONT  BEACH  RD  ....! 

15  01  W.  FRONT  BEACH  RD 

55  17  THOMAS  DR  

16  28  W.  FRONT  BEACH  RD  .Z 

56  7  THOMAS  DR  

9»  0  BEACH  BLVD 

16  20  W.  FRONT  BEACH  RD  .  " 
12  30  W.  FRONT  BEACH  RD  .1 

15)  17  W.  FRONT  BEACH  RD 

ia  85  FRONT  BEACH  RD  

1»  07  W.  FRONT  BEACH  RD  ..... 
121  11  W.  FRONT  BEACH  RD  . . 

17:  81  W.  FRONT  BEACH  RD  

6i;  EVERGREEN  ST  

21!  04  W.  FRONT  BEACH  RD  ..„ 

80(  3  SURF  DR 

^^t  03  W.  FRONT  BEACH  RD  ..... 


95(  D  S.  THOMAS  DR  

17<  «3  W.  FRONT  BEACH  RD 

601  3  W.  THOMAS  DR  

87(  3  SURF  DR 

90(  GULF  SIDE  DR  ..„ 

1«  10  W.  FRONT  BEACH  RD  . 
IS  35  W.  FRONT  BEACH  RD  , 


PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 


CfTY  BEACH 
CTTY  BEACH 
CITY  BEACH 
OTY  BEACH 
CrrV  BEACH 
Cmr  BEACH 
CITY  BEACH 
OTY  BEACH 
cmr  BEACH 
CITY  BEACH 
CITY  BEACH 
CITY  BEACH 
OTY  BEACH 


FL  32413-3502 
FL  32413-4744 

FL3241»- 

FL  32413-1601 

FL  32413-  

FL  32407-3387 
FL  32407-4033 

FL  32407- 

FL  32408-4716 
FL  32413-1942 
FL  32406-6712 

FL  32408- 

FL  32413- 


PANAMA  CITY  BEACH  FL  32408-4025 
PANAMA  CITY  BEACH  FL  32407-3913 

PANAMA  CITY  BEACH  FL  32407-3912 

PANAMA  CITY  BEACH  FL  32413-3589 
PANAMA  CITY  BEACH  FL  3241»-2S98 
PANAMA  CITY  BEACH  FL  32413-2598 

PANAMA  CITY  BEACH  FL  32413-1993 
PANAMA  CITY  BEACH  FL  32413-1930 
PANAMA  CITY  BEACH  FL  32413-3581 

PANAMA  CITY  BEACH  FL  32408-6196 
PANAMA  CITY  BEACH  FL  32407-3811 
PANAMA  CITY  BEACH  FL  32406-4799 
PANAMA  OTY  BEACH  FL  3240B-4293 


PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 


OTY  BEACH 
CITY  BEACH 
CITY  BEACH 
CITY  BEACH 
OTY  BEACH 
CITY  BEACH 
CITY  BEACH 
OTY  BEACH 
CITY  BEACH 
OTY  BEACH 
CITY  BEACH 
OTY  BEACH 
CITY  BEACH 
CITY  BEACH 
CITY  BEACH 


FL  32413-3514 
FL  32413-3SeS 
FL  32407-3911 

FL  32413-  

FL  32413-3528 

FL  32407-  

FL  32407-6698 
FL  32407-3601 
FL  32413-2561 
FL  32407-3909 

FL  32413-  . 

FL  32413-2439 
FL  32413-2595 
FL  32407-3999 
FL  32413-3527 


PANAMA  CITY  BEACH  FL  S2407-1209 
PANAMA  CITY  BEACH  FL  32407-4128 
PANAMA  CITY  BEACH  FL  32408- 
PANAMA  CITY  BEACH  FL  32407-3998 
PANAMA  CITY  BEACH  FL  32407-3906 
PANAMA  CITY  BEACH  FL  32408-4816 
PANAMA  CITY  BEACH  FL  32407-7207 

PANAMA  CITY  BEACH  FL  32408-6793 
PANAMA  CITY  BEACH  FL  32407-3601 


PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  OTY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 


BEACH 

BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 


PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 
PANAMA 


CITY  BEACH 
CITY  BEACH 
CITY  BEACH 
OTY  BEACH 
CITY  BEACH 
CITY  BEACH 
CITY  BEACH 


FL  32408-6711 
FL  3241^1207 
FL  32413-2609 
FL  32408-6796 
FL  32413-2521 
FL  32408-6713 
FL  32408-4208 

FL  32413-  

FL  32407-3312 
FL  32413-2597 

FL  32413-  

FL  32407-3398 
FL  32407-3403 
FL  32413-2195 
FL  32407-3201 
FL  32413-1309 
FL  32408-7594 
FL  32413-2097 

FL  32408-4295 

FL  32413-  

FL  32408-6197 
FL  32408-4759 
FL  32408-3901 
FL  32413-2440 
FL  32413-2599 


;904 


1234-6636 
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L0246    SEAWITCH  MOTEL 

L0117    SEVEN  SEAS  MOTEL 

L0230    SHALIMAR  PLAZA  MOTEL  .... 
L0134    SHERATON  MIRACLE  MILE  . 

L0222    SHIPSHAPE  INN  

L0149    SIESTA  MOTEL  „.... 

L0201     SILVER  SANDS  MOTEL  

L0228    SKY  WAY  MOTEL  

L0205    SOUTH  PACIFIC  MOTEL  ...... 

L0255    SPARTAN  INN  

L0237    SPYGLASS  INN „.... 

L0167    SUGAR  SAND  MOTEL 

L0256    SUMMER  BREEZE  MOTEL  ... 

L0207    SUN  GLO  MOTEL 

L0234    SUNDIAL  MOTEL  

L0194    SUNNY  SANDS  MOTEL  - 

L0252    SUNSET  INN  „. 

L0254    SUNSET  INN  NORTH  .... 

L0157    SURF  HIGH  INN 

L0131     TOURWAY  MOTEL  

L0143    TPADE  WINDS  MOTEL  

L0270    TREASURE  COVE  MOTEL  & 
APARTMENTS. 
L0202    TREASURE  ISUND  MOTEL  . 

L0137    TRIPS  MOTEL  

L0174    TWIN  PALMS  MOTEL  

L0276    VOYAGER  MOTEL  

L0156    WATERS  EDGE  MOTEL 

L0196    WAVE  CREST  MOTEL 

L0151     WHITE  SAND  MOTEL 

L0176    WIND  DRIFT  MOTEL  

L0146    WISTERIA  INN 

L0261     WYE  MOTEL 

L0229    YOUNGS  MOTEL  „ „.. 

LI  565    CIRCLE  ECONY  MOTEL  

L1579    CIVIC  INN  

LI  610    CIVIC  INN  NORTH 

L1621     COMFORT  INN  .....; 

L1606    COMFORT  INN 

LI  61 2    COMFORT      INN-N      A      S 
CORRY. 
L1568    DAYS  INN  

DAYS  INN  MOTEL 

ECONO  LODGE  ..... 

EXECUTIVE  INN  ..„ 

GRIERS  GRAND  HOTEL  R  H 

HAMPTON  INN  

HOLIDAY  INN  EXPRESS 

HOLIDAY    INN    UNIVERSITY 


LI  582 
LI  624 
L1608 
L1684 
L1611 
LI  586 
LI  600 
MALL. 
L1620 
LI  622 
L1616 


OF 


HOMESTEAD  INN  

HOSPITALITY  INN  

HOSPITALITY       INNS 
AMERICA. 

L1617    KNIGHTS  INN 

L4198    LA  OUINTA  INN    #598  - 

L1575     LANDMARK  INN  

LI  585    LONGS  MOTEL  

LI 564     LYONS  MOTEL „ „.. 

L1578    MARBLE  MANOR  MOTEL  

L1576    MARIA  MOTEL  

L1580    MAYFAIR  MOTEL „ 

LI  571     MONA  LISA  MOTEL _ 

LI  596    MOTEL  6  0175     

L1605    MOTEL  6  1105  

L1613    MOTEL  6  1183 

LI  587    OSCEOLA  RANCH  MOTEL  ... 

L1597    PARK  INN  _.. 

L1583    PARK  INN  MOTEL  _ 

L4069    PENSACOLA  GRAND  HOTEL 

L1607    PENSACOLA  HILTON 

LI  574     PENSACOLA  MOTOR 

LODGE. 

11614    PENSACOLA 
MOTEL. 
L1594    QUALITY  INN  

RAMADA  INN  BAYVIEW 

RAMADA  INN  NORTH  _... 

RANCHO  VILLA  MOTEL  

RED  CARPET  INN  

RED  ROOF  INN 

RELAX  INN  

RESIDENCE   INN   BY   MAR- 


SUPER       8 


L1615 
LI  567 
L1602 
LI  569 
LI  603 
LI  623 
L4139 
RIOTT 
FL1595 


RODEWAY  INN 


21905  W.  FRONT  BEACH  RD 

8013  THOMAS  DR  „.. 

17545  W.  FRONT  BEACH  RD 

9400  S.  THOMAS  DR  

3821  THOMAS  DR  

91 13  W.  FRONT  BEACH  RD  .. 

8601  SURF  DR 

16801  W.  FRONT  BEACH  RD 
16701  W.  FRONT  BEACH  RD 

8614  W.  SURF  DR  ... 

5004  THOMAS  DR „.. 

20723  FRONT  BEACH  RD  ..„ 
9227  W.  FRONT  BEACH  RD  .. 

5401  THOMAS  DR  „ 

15625  W.  FRONT  BEACH  RD 

8501  W.  SURF  DR 

8109  SURF  DR 

8100  SURF  DR „. 

10611  W.  FRONT  BEACH  RD 
14701  W.  FRONT  BEACH  RD 
12513  W.  FRONT  BEACH  RD 
2603  THOMAS  DR  ..„ 


5005  W.  GULF  DR  

14929  W.  FRONT  BEACH  RD  .. 

10601  FRONT  BEACH  RD  

16410  W.  FRONT  BEACH  RD  .. 
10995  W.  FRONT  BEACH  RD  - 
22209  W.  FRONT  BEACH  RD  .. 
17757  W.  FRONT  BEACH  RD  .. 
14621  W.  FRONT  BEACH  RD  .. 
20404  W.  FRONT  BEACH  RD  .. 

258  S.  ARNOLD  RD  

19989  W.  FRONT  BEACH  RD  „ 

4222  W.  MOBILE  HWY 

200  N.  PALAFOX  ST 

8500  UNIVERSITY  PKWY 

13585  PERDIDO  KEY  DR 

6919  PENSACOLA  BLVD  

3  NEW  WARRINGTON  RD 

710  N.  PALAFOX  ST 

7051  N.  PENSACOLA  BLVD  .._ 

7194  PENSACOLA  BLVD  .'. 

6954  PENSACOLA  BLVD  ™. 

2618  N.  GUILLEMARDE  ST  ._„ 

7330  PLANTATION  „. 

6501  PENSACOLA  BLVD  

7200  PLANTATION  RD  


7830  PINE  FOREST  RD  .. 
6900  PENSACOLA  BLVD 
4910  W.  MOBILE  HWY  .... 


1953  NORTHCROSS  LN  

7750  NORTH  DAVIS  HIGHWAY 

6891  N.  PENSACOLA  BLVD  

5021  MOBILE  BLVD 

3114  N.  ALCANIZ  ST  

1700  W.  CERVANTES  ST 

4551  MOBILE  HWY 

4540  MOBILE  HWY „.. 

4960  MOBILE  HWY 

5829  PENSACOLA  BLVO 

7226  PLANTATION  RD  

7827  N.  DAVIS  HWY 

4735  W.  MOBILE  HWY L 

221  E.  GARDEN  ST  ...._. 

223  E.  GARDEN  ST  

200  E.  GREGORY  ST 

200  E.  GREGORY  ST  

2305  W.  CERVANTES  ST  .. 

7220  PLANTATK3N  RD 

6911  PENSACOLA  BLVD  „. 

7601  SCENIC  HWY 

6550  PENSACOLA  BLVD  .-. 

4970  MOBILE  HWY 

4448  MOBILE  HWY 

7340  PLANTATION  RD 

3726  MOBILE  HWY 

7230  PLANTATION  RD „... 

8500  PINE  FOREST  RD  


PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  OTY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 
PANAMA  CITY 


BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 


FL  3241J-1205 
FL  32406-7518 
FL  32413-2098 
FL  324Q8-4213 
FL  32408-7304 
FL  32408-4029 
FL  32408-4798 
FL  32413-2439 
FL  32413-2498 
FL  32406-4719 
FL  32408-6999 
FL  32413-1416 
FL  32408-4031 
FL  32406-6795 
FL  32413-2SS4 
FL  32408-4716 
FL  32408-4709 
FL  32408-4736 
FL  32407-3908 
FL  32413-3518 
FL  32407-3396 
FL  32408-6246 


PANAMA  CITY  BEACH  FL  32408-6998 
PANAMA  CITY  BEACH  FL  32413-3522 
PANAMA  CITY  BEACH  FL  32407-3908 
PANAMA  CITY  BEACH  FL  32413-2432 
PANAMA  OTY  BEACH  FL  32407-3914 
PANAMA  CITY  BEACH  FL  32413-1207 
PANAMA  CITY  BEACH  FL  32413-1942 
PANAMA  CITY  BEACH  FL  32413-3514 
PANAMA  CITY  BEACH  FL  32413-6240 

PANAMA  CITY  BEACH  FL  32413- 

PANAMA  CITY  BEACH  FL  32413- 

PENSACOLA  FL  32506-4206  

PENSACOLA  FL  32501-4841 

PENSACOLA  FL  32514-4905 

PENSACOLA  FL  32507-9606 

PENSACOLA  FL  32505-1266 

PENSACOLA  FL  32506-  


PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 


FL  32501-3999 
FL  32505-1298 
FL  32506-1262 
FL325C5-1222 
FL  32503-3714 
FL  32504-6336 

FI  32505-  

FL  32504-6334 


PENSACOLA  FL  32506-9226 
PENSACOLA  FL  32605-1222 
PENSACOLA  FL  32506-3230 


PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 


FL  32514-6100 
FL  32514-7557 
FL  32505-1267 
FL  32506-3231 
FL  32503-3551 
FL  32501-2796 
FL  325C6-3537 
FL  32506-3538 
FL  32506-3230 
FL  32505-2523 
FL  32504-6334 
FL  32514-7560 
FL  32506-3570 
FL  32501-6038 
FL  32501-6066 

FL  32501-  

FL  325Q1-4878 
FL  32505-7148 


PENSACOLA  FL  32504-6334 


PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 


FL  32505-1294 

FL  32504-6841 
FL  32505-1794 
FL  32506-3230 
FL  32506-4210 
FL  32504-6336 
FL  32505-6122 
FL  32504- 


PENSACOLA  FL  32506-9234 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
(904)476-4499 

)  - 


:904)47S-8600 


)  - 

>  - 
)  - 

>  - 

>  - 
)  - 

)  - 
(813)287-0440 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
(904)433-3336 

)  - 

)  - 


)  - 

)  - 

)  - 

)  - 

)  - 

J  - 
(904)479-1000 

(       )  - 
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FL1573  ROYAL  ARMS  MOTEL „. 

FL1588  SMITHS  MOTEL  

FL1581  SPANISH  TRAIL  MOTEL  

FL1601  TOWN  &  COUNTRY  MOTEL  . 

FL1599  TRAVEL  INN  

FL1598  TRAVEL  INN  

FLiei9  VILLAGE  INN 

FL1618  VILLAGE  INN  CONDOMIN- 
IUMS. 

FL1577  WEST  FLORIDA  MOTEL  

FL1566  BARBARY  COAST  MOTEL  .... 

FL1625  BEST  WESTERN  MOTEL 
PCOLAB. 

FL4230  CLARION  SUITES  RESORT 
AND  CONVENTION  CENTER. 

FL1589  FIVE  FLAGS  INN  MOTEL  

FL1572  GULFAIHE  MOTEL 

FL1604  HOLIDAY  BEACH  RESORT 
SOUNDSID. 

FLt592  HOLIDAY  INN  

FL1570  SANDPIPER  MOTEL 

FL1593  SUNSET  LODGE 

FL1590  THE  DUNES  MOTEL 

FL3729  AIRPORT  MOTEL 

FL3728  BAMBI  MOTEL  

FL3723  BEST  BUDGET  INN 

FL3721  CHAPARRAL  INN  

FL3719  DAYS  INN  MOTEL  

FL3724  KINGSWOOD  INN  MOTEL  .... 

FL3735  OLD  PAVILION  MOTEL   

.FL3733  SERVILLA  MOTEL  

FL3725  SKYLARK  MOTEL  „ 

FL3726  SOUTHERN  INN 

FL3722  SUN  N  SAND  MOTEL  

FL3103  CHARLES  LA  MARK  MOTEL 

FL3009  CHIEF  MOTEL 

FL3286  DAYS  INN  GATEWAY 

FL3221  EVERS  MOTEL  

FL3033  KENVIN  MOTEL  .». 

FL4199  LA  QLUNTA  INN  »2638 

FL1834  ECONOLODGE  „ 

FL1819  HIGHWAY  92  MOTEL  

FL1302  HOLIDAY  INN  PLANT  CITY  ... 

FLt750  PARKEDALE  MOTEL  

FL1753  WILSON  COURT  MOTEL  

FL0643  AMBLE  INN  MOTEL  OF 
PLANTATION. 

FLOJ97  AM3LE  INN  MOTEL  OF 
PLANTATION. 

FL0805  COURTYARD  BY  MARRIOTT 

FL0605  HAVEN  MOTEL  

FL4076  HOLIDAY  INN  FT.  LAUDER- 
DALE PLANTATION. 

FL06M  PLANTATION  INN   

FL0628  PLANTATION  MOTEL  

FL0820  SHERATON  SUITES  PLAN- 
TATION. 

FL04:9  TQ.VN  MOTEL 

FL2342  lS;ji.MORACA  INN 

Fi.3679  TONVS  ^^OTEL  

FLO": '9  ANCHOR  INN  .....i^.^.^..^; 

FL0793  A-LjANT;CINN  .„....:._ ; 

FL06a3  Blue  heron  motel 

FLJ555  Budget  inn  ocean  re- 
sort. 

FL0497  COLONIAL  ACRES  MCTEL     . 

Ft0746  DAYS  iNN  6524  .. 

FL07T2  ECONOMY  iNN  ,..'...•... 

FL0597  HOLIDAY  GARDEN  MOTEL  .. 

FL40a3  HOLIDAY       INN      POMPANO 

BEACH 

=L0540  HOTEL  GRISHAM  „ 

FL0770  HOTEL  POMPANO  QUEBEC 

FL0456  HOWARD  JOHNSON  MOTOR 

LODGE. 

FL0529  JASMIN  VILLA  &  MOTEL  

FL0654  JASMIN  VILLA  &  MOTEL  

PL0625  LE  CA8AN0N  MOTEL  A.- 

FL0544  LONE  PALM  MOTEL  .... 

FL07I9  LUCAYA  HOTEl , 

FL07o8  MOTEL  6 

FL0581  OCEAN    RANCH    HOTEL    8i 

VILLAS 

FL0543  OCEAN  RETREAT  MOTEL  ... 

FL0523  OCEAN  VIEW  MOTEL  


37  50  W.  MOBILE  HWY  

53  50  MOBILE  HWY 

64  X)  MOBILE  HWY 

17  17  W.CERVANTES  ST 
1S  )5  W.  CERVANTES  ST 

18  )1  W.  CERVANTES  ST 

8S  W  N.  DAVIS  HWY 

8S  W  N.  DAVIS  HWY 


5£  )  E.  9  MILE  RD 
2^  VIA  DELUNA  .„ 
16  VIA  DELUNA  ... 


2C 


25  ) 


21  VIA  I 


VIA  DELUNA 


FT  PICKENS  .... 
DELUNA  DR 
laVIA  DELUNA  


1€  >  FORT  PICKENS  RD 

23  VIA  DELUNA  . 

14  VIA  DELUNA  __„. 

33  I  FORT  PICKENS  RD 

32  «  S.  HWY.  19 

18  >9  S.  BYRON  BUTLER  PKWY 

22  (0  HWY.  19  S 

)9HWY.  19S..„ 

HWY.  19 


21 
22^7  5 


27  )5  S.  BYRON  BUTLER  PKWY 

HWY.  361  KEATON  BC 

H\  fY.  27  

31  '  N.  HWY.  19  

22  18  S.  BYRON  BUTLER  PKWY 

17  16  S.  HWY.  19 

62  »  34TH  ST.  N 

84  10  HWY.  19  

9319  N  US  HWY.  19  „ 

68t0  N.  US  HWY.  19  .^ 

681)1  HAINES  RD  „ „... 

75  10  US  19  N  

30    S.  FRONTAGE  RD 

58  15  HWY.  92  W 

20  1  N.  WHEELER  ST  „ „. 

4S  14  W.  US  HWY.  92  ,.. 

30    THOMAS  ST ;. 

79  I  S.  40TH  AVE 

10  0SW40THAVE 


77  10  SW  6TH  ST  

10  II  S.  SR  7 

17  1  N.  UNIVERSITY  OR 


37  I  N.  SR  7 

95  I  SW  40TH  AVE 

31     N.  UNIVERSITY  DR 


11  0  SW  40TH  AVE  

87  60  OVERSEAS  HWY 

92  10  OVERLAND  RO 

32  9  NE  5TH  ST  

15    NW  17TH  AVE  

42    SUNSET  DR  .*. 

30  I  S.  OCEAN  BLVD  


31 


42  1  N  FEDERAL  HWY  

14  1  NW31STAVE 

55    S  FEDERAL  HWY  

46  1  N.  FEDERAL  HWY  ....„_ 
13  0  S,  OCEAN  BLVD 


40t  NW  4TH  AVE 

13  1  S.OCEAN  BLVD 

9  r  .  POMPANO  BEACH  BLVD 

33i  9  SE  8TH  ST 
60    S  OCEAN  BLVD 
50    N.  OCEAN  BLVD 
7*    N.  OCEAN  BLVD 
12  0  N.  OCEAN  BLVD 
12  1  NW31STAVE 
n  OS.  OCEAN  BLVD 


ISSN.  OCEAN  BLVD 


BRINY  AVE 


PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOLA 
PENSACOU 
PENSACOLA 


FL  32505-6123 
FL  32506-2102 

FL  32526-  

FL  32501-2754 
FL  32501-2758 
FL  32501-2756 
FL  32514-6045 
FL  32514-6045 


PENSACOLA  FL  32514-1467  

PENSACOLA  BEACH  FL  32561-2004 
PENSACOLA  BEACH  FL  32561- 


PENSACOLA  BEACH  FL  32561- 


PENSACOLA  BEACH  FL  32561-0039 
PENSACOLA  BEACH  FL  32561-2003 
PENSACOLA  BEACH  FL  32561-2003 

PENSACOLA  BEACH  FL  32561-2098 
PENSACOLA  BEACH  FL  32561-2003 
PENSACOLA  BEACH  FL  32561-2098 
PENSACOLA  BEACH  FL  32561-2011 
PERRY  FL  32347-6403 
PERRY  FL  32347-5507 
PERRY  FL  32347-6193 

PERRY  FL  32347-6101 

PERRY  FL  32347-6197  .„„: 

PERRY  FL  32347-6398 

PERRY  FL  32347-  

PERRY  FL  32347- ..... 

PERRY  FL  32347-  

PERRY  FL  32347-6194  

PERRY  FL  32347-5597 

PINELLAS  PARK  FL  34665-6231 
PINELLAS  PARK  FL  34665-1711 
PINELLAS  PARK  FL  34666-5498 
PINELLAS  PARK  FL  34665-6244 
PINELLAS  PARK  FL  34666-6228 
PINELLAS  PARK  FL  34665-2700 

PLANT  CITY  FL  33566-1915  

PLANT  CITY  FL  33566-8291   

PLANT  CITY  FL  33566-1860  

PLANT  CITY  FL  33566-8278  

PLANT  CITY  FL  33566-3221   

PLANTATION  FL  33314- 


PLANTATION  FL  333U 


PLANTATION  FL  33324-  

PLANTATION  FL  33317-4524 
PLANTATION  FL  33322-  


PLANTATION  FL  33317-  

PLANTATION  FL  33317-4523 
PLjANTATiON  FL  33324-  


PLANTATION  FL  33317-4527 

PLANTATION  KEY  FL  33036-9536  . 

POAPQPKA  FL  32703-9485  

POMPANO  BEACH  FL  33062-4706 
POMPANO  BEACH  FL  33069-2813 
POMPANO  BEACH  FL  33062-5008 
POMPANO  BEACH  FL  33062-5812 

POMPANO  BEACH  FL  33064-6096 
POMPANO  BEACH  FL  33C69-1 198 
POMPANO  BEACH  FL  33062-5903 
POMPANO  BEACH  FL  33064-6510 
POMPANO  BEACH  FL  33062-  


POMPANO  BEACH  FL  33060-6022 
POMPANO  BEACH  FL  33062-6999 
POMPANO  BEACH  FL  33062-5795 


POMPANO 
POMPANO 
POMPANO 
POMPANO 
POMPANO 
POMPANO 
POMPANO 


BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 


FL  33062-6211 
FL  33062-6315 
FL  33062-4607 
FL  33062-4695 
FL  33062-4012 
FL  33069-1111 
FL  33062-6697 


POMPANO  BEACH  FL  33062-3493 
POMPANO  BEACH  FL  33062-5803 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

904)932-4300 

)  - 

)  - 

)  - 

)  - 

)  - 

(  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
->-;- 

)  - 

)  - 

>  - 
)  - 
)  - 

>  - 
)  - 
)  - 
)  - 
)  - 

;8 13)545-56 11 

)  - 

)  - 

»  - 

,  »• '.,  - 

r  - 

)  - 

)  - 

)  - 

)  -  ^ 

305)472-5600 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

305)941-7300 

)  - 

)  - 


)  - 

)  - 

)  - 

>  - 

)  - 
305)977-301 1 

)  - 

)  - 

)  - 
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FL0717    POMPANO   BEACH   MOTOR 

LODGE. 
FL0570    QUALITY    INN 

RESORT 

FL0603    RONNY  DEE  MOTEL 

FL0576    SAN  TANDA  MOTEL  ..._ 

FL0478    SANDS  HARBOR  HOTEL  & 

MARINA. 

FL0537    SANTA  ROSA  MOTEL  

FL0539    SEA       CASTLE       RESORT 

MOTEL 

FL0482    SEA  COVE  MOTEL 

FL0649    SHERWOOD  INN  

FL0601    SPA  HOTEL 

FL0692    SUNSET  MOTEL  ..„ 

FL0646    SURFSIOE  MOTEL  .._ 

FL0445    TERRACE     PLAZA    APART- 
MENTS &  MOTEL. 
FL0776    THREE  SISTERS  ECONOMY 

INN. 

FL0606    VILLA  NOVA  MOTEL  

FL1884    MARTWS  MOTEL  

FL1888    PONCE    OE   LEON   MOTOR 

LODGE. 
FL3527    MARRIOTT  AT  SAWGRASS  .. 

R.3485    PONTE  VEDRA  INN  &  CLUB 

FL0854  DAYS  INN  OF  PORT  CHAR- 
LOTTE. 

FL4232    ECONOLODGE  

FL0858    KNIGHT  INN 

FL0830    PORT  CHARLOTTE  MOTEL  .. 

FL0847  PORT  CHARLOTTE  RAMAOA 
INN. 

FL4231     QUALITY  INN  

FL0843    SANDPIPER  MOTEL 

FL1689  PORT  LA  BELLE  INN  S 
COUNTRY. 

FL3769    DUSK  TO  DAWN  MOTEL  _.... 

FL2971    ALLAMANDA  MOTEL 

FL4099  COMFORT  INN  OF  PORT 
RICHEY. 

Fl29e4    DAYS  INN _ 

FL2989    GULF  COAST  INN 

FL2977    GULF  SANDS  MOTEL  

FL2956    SUNNY  BREEZE  MOTEL 

FL1664    DIXIE  BELLE  MOTEL 

FL16«5    GULF  SANDS  MOTEL  

FL1666    MOTEL  SAINT  XX. 

FLieeS    PHANTRY  HOTEL  _ 

F12303    PIRATE'S  COVE  HOTEL  

FL3573  BEST  WESTERN  PORT  ST 
LUCIE. 

FL3575  RADISSON  INN  PORT  ST 
LUCIE. 

FL3S60  RAINBOW  MOTEL  ft  EFFI- 
CIENCIES. 

FL08S6    BEST  WESTERN  INN  

FL0e46    CADILUC  MOTEL 

FL0861  FERN  VIEW  EFFICIENOES 
MOTEL 

FL0829    FLAMINGO  MOTEL 

FL0848  HOLIDAY  INN  OF  PUNTA 
GORDA. 

FL0831     hlOWARD  JOHNSON'S 

FL0842    JO-EL  MOTEL 

FL0855    KNIGHTS  INN _ 

FL2062  MARINA  INN  &  CON- 
FERENCE CENTER. 

FL4228    MOTEL6»1231  

FL0841     NORTH  STAR  MOTEL  

FL0835    PINE  TERRACE  MOTEL  ......... 

FL0852  PUNTA  GORDA  ECONO 
LODGE. 

FL0849    SEA  CCVE  MOTEL 

FL0833    TRIANGLE  MOTEL _.._. 

FL1656    ALLISON  HOUSE  INN 

FL1652    OCWNTCWN  MOTEL  

FL1654    QUINCY  MOTOR  LODGE 

FL2313  8REEZESWEPT  ISLE  MOTEL 
&  MARI. 

FL3090    EL  MOROCCO  MOTEL 

FL3021    TIDES  MOTOR  iNN 

FL3121    BAYSHORES  MOTEL 


RT380XA 


1 1 12  N.  OCEAN  BLVD. 

1208  N.  OCEAN  6LV0  . 

717  S.  OCEAN  BLVD  _. 
901  N.  OCEAN  BLVD  ._ 
125  N.  RIVERSIDE  DR 

308  S.  OCEAN  BLVD  „. 
730  N.  OCEAN  BLVD  ... 


213  S.OCEAN  BLVD-... 
1460  S.  OCEAN  BLVD  ™ 
2601  N.  PALM  AIRE  DR 

412  SUNSET  DR  

710  S.  OCEAN  BLVD 
701  BRINY  AVE 

2300NE10THST  ..... 

812  S.  OCEAN  BLVD 

HWY.  90  8.  81 

HWY.  81  &  MO  . 

1000  TPC  BLVD 

200  PONTE  VEDRA  BLVO  .- 

1941  TAMIAMI  TRAM. 

4100  TAMIAMI  TRAIL— 

4100  TAMIAMI  TRAIL 

3491  TAMIAMI  OR 

3400  TAMIAMI  TRAIL 

3400  TAMIAMI  TRAIL 
3291  TAMIAMI  TRAIL 
1  OXBOW  DR  . 

4545  S.  RIOGEWOOO  AVE 
8621  US  HV^.  19 

ii8iousHV»nr.  19 


11736  US  HWY.  19 
10826  us  HWY.  19 
10840  US  HWY.  19 
7031  COLFAX  AVE 

W.  HWY.  98 

W.  HWY.  98  „.. 

SOI  MONUMENT  AVE 

302  REtO  AVE 


4307SeBAYVIEWST, 
7900  S.  US  1 


10120  S.  FEDERAL  HWIY 
6490  a  US  HWY.  1 


26660  N.  JONES  LOOP  RO 

10151  TAMIAMI  TRAIL 

306  DUNCAN  RD  


12420  TAMIAMI  TRAIL  

300  RETTA  ESPLANADE 

33  TAMIAMI  TRAIL  

11803  TAMIAMI  TRAIL 

9300  KNIGHTS  DR  

3150  MATECUMBE  KEY  RO  .. 


9300  KNIGHTS  DR  

11109  TAMIAMI  TRAIL 
2310  TAMIAMI  TRAIL  .. 
1520  TAMIAMI  TRAIL  .. 

26000  E.  MAfiKDN  A'VE 
11573  TAMIAMI  TRAIL 
215  N.  MADISON  ST  ~ 
322  E.  JEFFERSON  .... 
368  E.  JEFFERSON  ST 
MM  27  HWY.  1  

16333  GULF  BLVD  _.... 

16500  GULF  BLVO 

17495  GULF  BLVD  „.„.. 


POMPANO  BEACH  FL  33062-4097 

POMPANO  BEACH  FL  33062-4012 

POMPANO  BEACH  FL  33062-«398 
POMPANO  BEACH  FL  33062-4006 

POMPANO  BEACH  FL  33062-6000 

POMPANO  BEACH  FL  33062-S899 

POMPANO  BEACH  FL  33062-4696 


POMPANO 
POMPANO 
POMPANO 
POMPANO 
POMPANO 
POMPANO 


BEACH  FL 
BEACH  FL 
BEACH  FL 
BEACH  FL 
BEACH  FL 
BEACH  FL 


33062-6895 

33062-7306 

3306O- 

33062-6098 
33062-6395 

33062-6394 


POMPANO  BEACH  FL  33062-4100 

POMPANO  BEACH  FL  33062-6396 

PONCE  DE  LEON  FL  32455-  

PONCE  DE  LEON  FL  32456-  


PONTE   VEDRA   BEACH   FL  32082- 

8118. 
PONTE  VEDRA   BEACH  FL  32082- 

1810.  « 

PORT  CHARLOTTE  FL  33848-2198  _ 

PORT  CHARLOTTE  FL  33952- 

PORT  CHARLOTTE  FL  33962- 

PORT  CHARLOTTE  FL  33952-«196  -. 
PORT  CHARLOTTE  FL  33852-8193  _. 

PORT  CHARLOTTE  FL  338S2- 

PORT  CHARLOTTE  FL  33962-6096  _ 
PORT  LA  BELLE  FL  33936-9713 


PORT  ORANGE  FL  32019^4524 
PORT  RK>IEY  FL  34668-6346  _. 
PORT  RICHEY  FL  34668- 


PORT 
PORT 
PORT 
PORT 
PORT 
PORT 
PORT 
PORT 
PORT 
PORT 


RICHEY  FL  34668-1048  _. 
RICHEY  FL  34668-2S61  — 
RICHEY  FL  34668-2561  ... 
RICHEY  FL  34868- . 


SAINT  JOE  FL  32456-  

SAINT  JOE  FL  32456-9601 
SAINT  JOE  FL  3245&-1913 
SAINT  JOE  FL  32456-1826 
SALERNO  FL  34997-6807  . 
ST  LUGE  a  34952- 


PORT  ST  LUOE  FL  3495?-  . 
PORT  ST  LUOE  FL  34952- 


PUNTA  GORDA  FL  33950-4708 
PUNTA  GORDA  FL  33950-4308 
PUNTA  GORDA  fl  33982-8442 

PUNTA  GORDA  FL  33955-2401 
PUNTA  GORDA  FL  33950-3698 

PUNTA  GORDA  FL  33950-3692 
PUNTA  GORDA  FL  33955-9293 
PUNTA  GORDA  FL  33950-4736 
PUNTA  GORDA  FL  33956-  ... 

PUNTA  GORDA  FL  33960- 

PUNTA  GORDA  FL  33965-9299 
PUNTA  GORDA  a  33950-6969 
PUNTA  GORDA  FL  33950-5910 

PUNTA  GORDA  FL  33950-3999 
PUNTA  GORDA  FL  33955-9294 

OUINCY  FL  32361-  

QUINCY  FL  32351-2530 

QUINCY  FL  32351-2530 

RAMROD  KEY  a  33042- 


REDINGTON  BEACH  a  33706-1564  . 
REOINGTON  BEACH  FL  33708-1429  . 
REDINGTON  SHORES  FL  33708-1368 


)  - 
:305)782-6300 

)  - 

»  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

I  - 

)  ' 

813)743-2442 

)  - 

)  - 

)  - 

(813)625^161 

)  - 

)  - 

»  - 

)  - 

<8t9863-d336 

)  - 

)  - 

i  - 

)  - 

)  - 

)  - 

)  -. 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

1813)639-9585 

)  - 

i  - 

)  - 

)  - 

)  - 

)  - 

»  - 

)  - 

)  - 


62018 


Federal  Register  /  Vol.  5f.  No.  231  /  Friday.  December  2.  1994  /  Notices 


UMI 


CAROUSEL  MOTEL  

MARLIN  RESORT  MOTEL 

PARSLEY  MOTEL  

SINBAOS  MOTEL ., 

RIDGE  MANOR  MOTEL 

BIANCHI  MOTEL  

BUtXjET   MOTEL   Of    fllVI- 


INN     OCEANFRONT 


FL3123 
FL3182 
FL3258 
FL3034 
FL1701 
FL1798 
FL2899 

ERA  BEACH. 
FL2832    DAYS 

RESORT. 

FL2885    EBONY  MOTEL  

FL2881     HOWARD  JOHNSON  OCEAN 

FRONT. 
ft2831     ISLAND    QUEEN    MOTEL    & 

APARTMENTS. 

FL2880    KEUEY  MOTEL  

FL2938    MOTEL  6  683  

FL2827    OCEAN     LANE     MOTEL     & 

APARTMENTS. 
FL2865    OLEANDER        MOTEL        & 

APARTMENTS. 

FL2808    RIVIERA  BEACH  MOTEL 

FL2878    ROCK    GARDEN    MOTEL    & 

APARTMENTS. 
FL2861    RUTLEDGE    INN    RESORT- 

MOTELAA. 

FL2945    SAMS  MOTEL  

SANDS  HOTEL 

SHERATON  OCEAN  INN 

SINGER    ISLAND    HOUDAY 


F12833 
FL2895 
FL2924 
INN. 
F12927 
FL2911 
FL2842 
FL0355 
FL0414 
FL0342 
FL2834 
FL1741 


FL1747 

FL3038 

. FL3072 

FL3129 


FL3684 
FL36a6 
FL3683 
FL4136 
FL3695 
FL4146 


SINGER  ISLAND  MOTEL 

SUPER  8  MOTEL  

SUPERIOR  QUALITY  INN  

GARDEN  COURT  MOTEL  

SPITZER-S  SWISS  MOTEL  ... 

VAN  WINKLE  MOTEL  

ROYAL  INN 

8AHIA  BEACH  ISLAND  RE- 
SORT HOTEL 
FL1813    CAROL  MOTEL  

RUSKIN  MOTEL 

SAFETY  HARBOR  HOTEL  .... 

SAFETY  HARBOR  MOTEL  .... 

WOOD  HAVEN  MOTEL  EFFI- 
CIENCY. 
FL2282    SALT  SPRINGS  MOTEL  

DAYS  INN  SANFORD  

FLORIDA  HOTEL  „ 

FOUNTAIN  LODGE  MOTEL  .. 

HOLIDAY  INN  SANFORD  ...._ 

INN  ON  THE  LAKE  

SUPER  a  MOTEL  ORLANDO 
NORTH. 
FL36aO    THE  GABLES  HOTEL     .. 
FL2083    BLUE  HERO^  MOTEL  . , 
FL2026    GALLERY  MOTEL  . 
FL2014    GULF  BREEZE  COTTAGE  & 

MOTEL. 
FL2044    JOLLY      ROGER      RESORT 

MOTEL. 
FL2041     KONAKAI  MOTEL  

RAMADA  INN  SANIBEL  

SANIBEL  INN 

SHALIMAP  MOTEL  „ 

VILLA  CAPRI  MOTE- „.... 

WESTWINO  INN 

41  MOTEL   :.^ 

A.RPORT  INN  , i  -  " 

ALINA  MOTEL   -,4.:.:;. ,. 

ALLAMAr.DA  WOTEl  

AMERICANA  MOTEL 

BAY  MOTEL   .,...- 

BEACH  HiOEAWAV  MOTEL  . 

BcL-AIR  MOTEL  

BEST    WESTtPN    GOLDEN 
HOST  RESORT 
F-W?    BON  HI  MOTEL 

CABAriA  INN  MOTEL   

CADILLAC  MOTEL 

CAVALIER  MOTOR  !fJN 

CHERI  MOTEL  :.. 

COASTWOOO  MOTEL 

COMFORT  INN-SARASOTA  .. 


FL2Q53 
FL2047 
FL2032 
FL2031 
FL2046 
FL2169 
FL3660 
FL2I73 
Fl3623 
-L3617 
FL217I 
FL3603 
FL3524 
F'-4245 


FL3657 
FL3645 
FL3635 
FL3609 
FL3604 
FL3675 


8202  GULF  BLVD 

7566  GULF  BLVD 

7701  GULF  BLVD 

7819  GULF  BLVD 

205  N.  TREIMAN  BLVD 

425  US  301  S  

35  BROADWAY „ 


700  OCEAN  DR  ... 


101  OLD  DIXIE  HWY 
MO  N.  OCEAN  DR  . .. 


267  ISWND  RO 


16  W.  15TH  ST 

;  551  BLUE  HERON  BLVD  ... 

'  »  E.  BLUE  HERON  BLVD 


4  i20  EAST  WAY 


2  124 


'<  rSO  OCEAN  DR  ... 


£  19 
i  101 
i  N» 

3  W 


66  N.  OCEAN  DR 

12  W.  BLUE  HERON  BLVD  

2  iOI  BROADWAY  

a  180  S.  US  HWY.  1   

3  !20  S.  FISKE  BLVD  

1  120  FLORIDA  AVE  

8r5  ROYAL  PALM  BEACH  BLVD 

1  DESTINY  DR 


t  !02l 


BROADWAY 
W.  I4TH  ST 


W.  9TH  ST „ 

BE^ACH  CT  ._.. 
N.  OCEAN  DR 
N.  OCEAN  DR 


US  HWY.  41 

W4US4I  S  

MAIN  ST  

06  MAIN  ST  

VJVIN  ST  


1 

4f4 

1 

1t45l 


tiNT.  314  

4  FLA  46  

5»0S.  OAKAVE  

2  06  ORLANDO  DR 

5  10  N.  PALMETTO  AVE 

3  !00  S.  ORLANDO  DR  .. 
4t50  STATE  RD  46  W  ... 


4i1  S.  MAGNOLIA  AVE  . 

642  E.  GULF  DR  

1  E  GULF  DR 

1*31  SHELLBASKET  LN 


3:  87  W.  GULF  DR 


39  PERIWINKLE  WAY  

31  MIDDLE  GULF  DR  

7  GULF  OR  

18W  GULFDR 

45  PERIWINKLE  WAY  

W;  GULF  DR  

1  N.  TAMIAMI  TRAIL 

N.  TAMIAMI  TRAIL 

US  HWY.  30 1ST  BLVD 

UN.  TAMIAMI  TRAIL 

S.  WASHINGTON  BLVD  , 

10  N.  TAMIAMI  TRAIL  .. 

COLUMBUS  BLVD  

30  N.  TAMIAMI  TRAII 

N.  TAMIAMI  TRAIL 


1 
1 
9 
24 

1 

31451 

8(  7 

5:  40 

6!  26 

4i 

6  1 

8 

1 

I 

4f75 


2^  S.  OSPREY  AVE  

2i  ?5  S.  TAMIAMI  TRAIL  , 
4(  21  N.  TAMIAMI  TRAIL  . 
3<  16  N.  TAMIAMI  TRAIL  , 
t;  15  N.  TAMIAMI  TRAIL  . 
2;  »  N.  TAMIAMI  TRAIL  . 
44X)  N.  TAMIAMI  TRAIL  . 


REDINGTON  SHORES  FL  33708-1045 
REDINGTON  SHORES  FL  33708-1296 
REDINGTON  SHORES  FL  33708-1233 
REDINGTON  SHORES  FL  33708-1 133 

RIDGE  MANOR  FL  33525-  „. 

RIVERVIEW  FL  33569-  

RIVIERA  BEACH  FL  33404-5649  

RIVIERA  BEACH  FL  33404-4702  


RIVIERA  BEACH  FL  33404-7399 
RIVIERA  BEACH  FL  33404-2897 


RIVIERA  BEACH  FL  33404-^709 

RIVIERA  BEACH  FL  33404-6104 

RIVIERA  BEACH  FL  33404-  

RIVIERA  BEACH  FL  33404-4599 

RIVIERA  BEACH  FL  33404-3806 


RIVIERA  BEACH  FL  33404-2389 
RIVIERA  BEACH  FL  33404-6802  ..._.. 

RIVIERA  BEACH  FL  33404-2898  


RIVIERA  BEACH  FL  33404-7346 
RIVIERA  BEACH  FL  33404-4799 
RIVIERA  BEACH  FL  33404-3298 
RIVIERA  BEACH  FL  33404-2806 


RIVIERA  BEACH  FL  33404-4732  . 
RIVIERA  BEACH  FL  33404-4855  ... 

RIVIERA  BEACH  FL  33404-2331  

ROCKLEDGE  FL  32955-4924 

ROCKLEDGE  FL  3295&- 

ROCKLEDGE  FL  32955-2132 

ROYAL  PALM  BEACH  FL  3341 1-7698 
RUSKIN  FL  33570-9385 >. 


RUSKIN  FL  33570- 

RUSKIN  FL  33570- 

SAFETY  HARBOR  FL  34695-3647 
SAFETY  HARBOR  FL  34695-3458 
SAFETY  HARBOR  FL  34695-3324 


SALT  SPRINGS  FL  32134-  

SANFORD  FL  32771- 

SANFORD  FL  32771-1880 

SANFORD  FL  32773-5312 

SANFORD  FL  32771- 

SANFORD  FL  32773-5604 ■.. 

SANFORD  FL  32771- 


SANFORD  FL  32771-1982 
SANIBEL  FL  33957-7198  .. 
SANIBEL  FL  33957-5098  .. 
SANIBEL  FL  33957-6899  „ 


SANIBEL  FL  33957-5699 


SANIBEL  FL  33957-4596  ..„ 
SANIBEL  FL  33957-4601  ..„ 
SANIBEL  FL  33957-6994  .... 
SANIBEL  FL  33957-5702  .... 
SANIBEL  FL  33957-4703  .... 
SANIBEL  FL  33957-5501  .... 
SARASOTA  FL  34243-1406 
SARASOTA  FL  34234-2796 

SARASOTA  FL  34234- 

SARASOTA  FL  34234-3856 
SARASOTA  FL  34236-6950 
SARASOTA  FL  34243-2097 
SARASOTA  FL  34242-2086 
SARASOTA  FL  34236-2428 
SARASOTA  FL  32434- 


SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 


FL  34236-6823 
FL  34239-4598 
FL  34234-3855 
FL  34234-3854  , 
FL  34234-8394  . 
FL  34234-5805  . 
FL  34234-  


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  -- 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
407)232-1910 

)  - 
407)323-3443 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 


)  - 

)  - 

;8I3)355-5141 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

>  - 
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FL4250    CRESCENT     VIEW     BEACH 

CLUB. 

FL3669    DAYS  INN  

FL3666    DAYS  INN  7156 

FL3613    DESOTO  MOTEL  

FL3644    ECONO  LODGE  „. 

FL3647    ECONO  LODGE  ..„ 

FL3594    FLAMINGO  COLONY  MOTEL 

FL3590    GALAXY  MOTEL  

FL3651     GULF  SIDE  MOTEL  

FL3629    GULF  SUN  APARTMENTS  & 

MOTEL. 

FL3670    HAMPTON  INN  HOTEL  

FL3597    HARLEY  SANDCASTLE 

MOTEL. 
FL3658    HOLIDAY  INN  DOWNTOWN  . 
FL3587    HOLIDAY  INN  LIDO  BEACH  .. 
FL4079    HOLIDAY     INN    SARASOTA/ 

BRADENTON  AIRPORLWARINA. 

FL3673    IMPERIAL  MOTEL 

FL3659    ISLANDER  INN 

FL3621     LYNNE  MOTEL 

FL3530     MAPLE  LEAF  MOTEL  

FL3593    MIDTOWN  MOTOR  INN  

FL3595     MONTEREY  VILLAGE 

MOTEL. 

FL3642    NORMANDY  MOTEL 

FL3672    T'^LM  TREE  MOTEL  

FL3616    PALMS  3  MOTEL 

FL3600     PARADISE  MOTEL 

FL3676    PHILLIPPI  CREST  INN 

FL3592    PIONEER  MOTEL  '. 

FL3591     R  H  THOMAS  HOTEL  

FL361 1     RAINBOW  MOTOR  LODGE  ... 

FL2194     RAMADA  INN  AIRPORT  

FL3620     RHOADS  MOTEL  „.. 

FL3605     ROYAL  PALMS  MOTEL  

FL3665    SARA  SAND  INN  

FL3633    SARA  SEA  INN 

FL3664    SARASOTA  HYATT  HOUSE  .. 

FL2197    SARASOTA  MOTOR  INN 

FL0048    SARASOTA  THRIFTLODGE  .. 

FL3671     SCOTTISH  INNS  

FL3650    SEA  CASTLE  MOTEL  5  

FL4233    SLEEP  INN  OF  SARASOTA  .. 

FL3607    SOUTHLAND  INN  

FL3643    ST  ARMAND   INN  OF   LIDO 

BEACH. 

FL3618    SUNCOAST  INN  

FL3608    SUNDIAL  MOTOR  INN 

FL3622    SUNNYSIDE  MOTEL 

FL3598    SURF  VIEW  MOTEL  ....„ 

FL3588    THE  CAPRI  MOTEL  

FL3639    THE  DOWNTOWN  MOTEL  .... 

FL3614    THE  TOSCANY  MOTEL  

FL3652    TIDES  INN  MOTEL 

FL3615    TROPICAL  POINT  MOTEL  .... 

FL3634    TROPICAL  SHORES  INN  

FL3626    TROPICAL  SHORES  INN  

FL3606    TWIN  MOTEL  

FL3674    WELLESLEY  INN  

FL2206    WHITFIELD  MOTEL  

FL4143    DAYS        INN        SATELLITE 

BEACH. 
FL0407    RAMADA  OCEANFRONT  RE- 
SORT. 

FL0333    CORONET  MOTEL 

FL1892    PALMER  MOTEL  

FL1898    SANDRIFT  MOTEL 

FL0390    HARBORVIEW      MOTEL      & 

EFFICIEN. 

FL1 71 1     BUDGET  INN  

FL1717    ECONNINN  

FL4068    HOLIDAY  INN  „ 

FL1733    INN  ON  THE  LAKES  

FL1708    NAN  CESO  WEE  HOTEL  

FL1720    PARKSHORE  MOTEL  

FL1725    POINSETTA  INN  

FL1726    SAFARI  INN  

FL1732    SANTA  ROSA  INN  &  CAFE  ... 

FL1713    SEBRING  INN 

FL1716    SUN  EN  SAND  MOTEL 

FL1721    SUNSET  BEACH  MOTEL  

FL1715    WINTER  SET  MOTEL  _. 

5L1810    BROOK  MOTEL 


6512  MIDNIGHT  PASS  RD  .. 

6600  S.  TAMIAMI  TRAIL 

4900  N.  TAMIAMI  TRAIL 

924  N.  WASHINGTON  BLVD 

531 1  OCEAN  BLVD  

215  CALLE  MIRA  MAR 

4703  N.  TAMIAMI  TRAIL 

1716  N.  TAMIAMI  TRAIL 

138  GARFIELD  DR  

6722  MIDNIGHT  PASS  RD  .. 

5000  N.  TAMIAMI  TRAIL 

1540  BEN  FRANKLIN  DR  .... 

1  N.  TAMIAMI  TRAIL 

233  BEN  FRANKLIN  DR  

7150  N.  TAMIAMI  TRAIL 

4807  N.  TAMIAMI  TRAIL 

1725  STICKNEY  POINT  RD 

6212  S.  TAMIAMI  TRAIL 

1312  N.  TAMIAMI  TRAIL 

1425  S.  TAMIAMI  TRAIL 

2413  N.  TAMIAMI  TRAIL 

400  N.  TAMIAMI  TRAIL 

4415  N.  TAMIAMI  TRAIL 

2329  N.  TAMIAMI  TRAIL 

2121  N.  TAMIAMI  TRAIL 

2549  ASHTON  RD  „., 

1188  N.  TAMIAMI  TRAIL  ...... 

717  CENTRAL  AVE 

4200  N.  TAMIAMI  TRAIL 

8440  N.  TAMIAMI  TRAIL 

1770  N.  TAMIAMI  TRAIL  .."..„. 

1701  N.  TAMIAMI  TRAIL 

1400  N.  TAMIAMI  TRAIL 

6760  SARASEA  CIR  

1000  BLVD  OF  THE  ARTS  ... 

7251  N.  TAMIAMI  TRAIL  . 

270  N.  TAMIAMI  TRAII 

4309  N.  TAMIAMI  TRAIL 

1011  SEASIDE  OR  „.. 

900  UNIVERSITY  PKWY  ._. 

2229  N.  TAMIAMI  TRAIL 

700  BEN  FRANKLIN  DR  


270  N.  TAMIAMI  TRAIL 

4108  N.  TAMIAMI  TRAIL , 

2601  S.  TAMIAMI  TRAIL 

1121  BEN  FRANKLIN  DR  

6782  SARASEA  CIR  

600  N.  WASHINGTON  BLVD  ... 

129  TAFT  DR  

1800  STICKNEY  POINT  RD  .... 

2304  N.  TAMIAMI  TRAIL _., 

6724  SARASEA  CIR  ; 

6717  SARASEA  CIR  

1750  N.  TAMIAMI  TRAIL 

1803  N.  TAMIAMI  TRAIL 

1280  WHITFIELD  AVE  

180  HWY.  AIA  .-. 


1035SRA1A 


6010  US  HWY.  1  .. 
11330  US  HWY.  1 
14415  US  HWY.  1 
8800  US  HWY.  1  .. 


2803  S.  HWY.  27 

2919  S.  HWY.  27 

6525  N.  HWY,  27 

3100  GULFVIEW  DR 

139  N.  RIDGEWOOD  DR 

125  PARK  ST 

610  LEMON  ST  , 

1406  N.  HWY.  27  „ 

509  N.  RIDGEWOOD  DR 

3751  S.  HWY.  27 

1131  S.  HWY.  27 . 

2221  SE  LAKEVIEW  DR  .„...„•..„„ 

5272  S.  HWY.  27 ; 

1 1 120  E.  US  HWY.  92 _... 


SARASOTA  FL  34242-  , 


SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 


FL  34231-4832 
FL  34234-3873 
FL  34236-4248 
FL  34242-2077 
FL  34242-2076 
FL  34234-3869 
FL  34234-8337 
FL  34236-2023 
FL  34242-2503 


SARASOTA  FL  34234-3875 

SARASOTA  FL  34236-2301  


SARASOTA  FL  34236-5599 
SARASOTA  FL  34236-1299 
SARASOTA  FL  34243-  


SARASOTA  FL  34234-  

SARASOTA  FL  34231-8897 
SARASOTA  FL  34231-3987 
SARASOTA  FL  34236-2496 
SARASOTA  FL  34239-2995 
SARASOTA  FL  34234-5807 


SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 


FL3423&-4822 
FL  34234-3863 
FL  34234-5805 
FL  34234-8344 

FL  34231- 

FL  34236-2429 
FL  3423&-4018 
FL  34234-3860 
FL  34243-2099 
FL  34234-8337 
FL  34234-8393 
FL  34236-2435 
FL  34242-2521  . 
FL  34236-4898  , 
FL  34243-2055 

FL  32436-  

FL  34234-3861  . 
FL  34242-2522  . 

FL  34234-  

FL  34234-8346  . 
FL  34236-2099  . 


SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SARASOTA 
SATELLITE 


FL  34236-4819  ... 
FL  34234-3858  ... 
FL  34239-4522  ... 
FL  34236-2295  ... 
FL  34242-2521  ... 
FL  34236-^242  ... 
FL  34236-2293  ... 
FL  34231-8847  ... 
FL  34234-5806  ... 
FL  34242-2521  ... 
FL  34242-2520  ... 
FL  34234-8337  ... 

FL  34234-  

FL  34233-1232  ... 
BEACH  FL  32937- 


SATELLITE  BEACH  FL  32937-  . 

SCOTTSMOOR  FL  32775-9999 

SEBASTIAN  FL  32978-  

SEBASTIAN  FL  32958-  

SEBASTION  FL  32958- 


SEBRING 
SEBRING 
SEBRING 
SEBRING 
SEBRiNG 
SEBRING 
SEBRING 
SEBRING 
SEBRiNG 
SEBRING 
SEBRING 
SEBRING 
SEBRING 
SEFFNER 


FL  33870-5053 
FL  33870-5059 

FL  33870-  

FL  33870-  

FL  33870-7299 
FL  33870-3170 
FL  33870-6915 
FL  33870-1952 
FL  33870-7212 
FL  33870-5459 
FL  33870-2132 
FL  3387CV-4939 
FL  33870-5659 
FL  33584-3224 


(813)349-2000 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 


)       - 

)      - 

:81 3)355-2781 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
813)366-9000 

)  - 
813)393-0414 

)  - 

)  - 
[813)359-8558 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
407)777-3552 

)  - 

)  - 

>  - 

)  - 

)  - 

)  - 

)  - 
13)385-4600 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 


G2020 


UMI 
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FLT758    E&L  MOTEL  

FL1827    MASTERS     ECONOMY     INN 
TAMPA  E. 

FL33?8    DAYS  INN  „ :..._. 

FL3057    SEMINOLE  VILLAGE  MOTEL 

FL2232    CRAFT  MOTEL  

FL2236    DAYS  INN  

FL2233    HOLIDAY  INN  ^K)TEL  

FL2245    HOWARD  JOHNSON  LODGE 

FL2266    SCOTTISH  INNS  

FL2223    SPRING  SIDE  MOTEL  

FL2264    STAGE  STOP  INN 

FL2255     SUN  PLAZA  MOTEL  

FL4234    QUALITY  RESORT  OF  THE 

PALM  BEACHES. 

FL2896    OKEECHOBEE  INN 

FL2951     STARLING  MOTEL '. 

FL3927    BEL  AIRE  SCOTTISH  INN  .„.. 

FL1432    MIAMI  VILA  HOTEL 

FL2856     P  8  HAWAIIAN  OCEAN  INN  .. 
FL1693    HERNANDO  BEACH  MOTEL 
FL1695     HOLIDAY  INN 

WEEKIWACHEE. 
FL1697    WEEKI  WACHEE  GARDENS 

MOTEL 

FL3495    AMERICAN  INN  

FL3510    BALI  HAI  MOTEL 

FL3533    BEST      WESTERN/HISTORI- 
CAL INN. 

FL3490    BUDGET  INN 

FL3494    BUDGET  MOTEL 

FL3486     CARAVAN  MOTEL  

FL4262    COMFORT  INN 

FL3529    COMFORT     INN     HISTORIC 

DOWNTOWN. 

FL3496    COZY  INN  

FL3519    DAYS  INN  39  

FL3513    DAYS  INN  DOWNTOWN  

FL3479    ECONO  LODGE 

FL3491     EDGEWATER  INN 

FL3508    EOUINOX  MOTEL  ....„ 

FL3481     FLORIDA  MOTEL  

FL354>     HOLIDAY  INN  EXPRESS 

FL3S11     HOLIDAY  INN  MOTEL  

FL3483     HOWARD  JOHNSON  MOTOR 

LODGE. 
FL35?a_   HOWARD  JOHNSONS 

MOTOR  LODGE. 
FL4244     INN    AT    CAMACHEE    HAP?- 

BOR. 

FL3493    ISLANDER  MOTEL ^ 

FL3478     KENWOOD  INN 

FL35C5     LION  MOTEL .'.. 

f  L35?9    MEH'CA  MOTEL  

FL3480    MONSON  MOTOR  LODGE 

FL3493    MONTEREY  MOTEL  _.. 

FLVi3i     OLD  CITY  HOUSE  INN 
FL35.-52    OLD  POWDER  HOUSE  INfJ  . 
FL4137     PONCE  DE  LEOfJ  GOLF  AND 

CONFERENCE  .RESORT. 


RT.  40E  475 


QUALiri"  IN.i  AlHAMS.fA  .... 
QUALITY  ir.'N  ALHAME.=1A  .... 
QUALITY  INN  INTERSTATE  .. 

RAWAOA  IfJN 

RED  CARPtT  INN  .._..  „.,.  .' 
RED  CARPET  INN  .„...„.„_..".. 

RED  CARPET  INN  ..„ _„.... 

I^OAOVVAY  iNN 

SAN  ►/ARCO  INN  ....;..."'. 

SCANDINAV.AN         VILLAGE 


FL3521 
Fl.?G?2 
FL4.>20 

FL346r' 
FL?477 
FL3487 
»"L3S:4 
F'cSO? 
FL3i98 
Ft3'j01 
MOTEL 

FL3a01     SCOTTISH  INN 

FL3515    SCOTTISH  INN  OF  ST  AU- 

cust:ne.  r 

FL3505    SEARREEZE  MOTEL  ;... 

FL3488    ST    AUGUSTINE    SCOTTISH 

INN. 
FL3482 
FL3184 
FL3517 
FL3502 

INN. 
FL3526 
FL3535 


ST  FRANCIS  INN  

SUNRISE  INN „.._. 

SUNSHINE  INN  

WHEJSTOfJES  BAY  FRONT- 
BEST  WESTERN  OCEAN  INN 
COMFORT  INN „.....'. 


'5C7  E.  US  HWY.  92 

010  SR  579  N  .' 

545  N.  83RD  ST  „ 

901  SEMINOLE  BLVD 

401  NE  SILVER  SPRINGS  BLVD 

001  E.  SILVER  SPRINGS  BLVD 
■51  E.  SILVER  SPRINGS  BLVD  . 

565  E.  SILVER  SPRINGS  BLVD 
331  NE  SILVER  SPRINGS  BLVD 
440  E.  SILVER  SPRINGS  BLVD  . 
31  E.  SILVER  SPRINGS  BLVD  . 
461  E.  SILVER  SPRINGS  BLVD  ., 
300  N.  OCEAN  OR 

55  N.  HWY.  27  

40  S.  HWY.  27 

855  S.  RIOGEWOOD  AVE 

959  SW  71ST  ST  „.., 

550  S.  OCEAN  BLVD 

291  SHOAL  LINE  BLVD  ...'. 

172  COMMERCIAL  WA.Y  

300  SHOAL  LINE  RD  „ 

2  S.  SAN  MARCO  AVE  

01  ANASTASIA  BLVD  „ 

CIS  N.  PONCE  DE  LEON  BLVD  .-. 

2  ANASTASIA  BLVD  „„.„._ 

34  SAN  MARCO 

500  N.  PONCE  DE  LEON  BLVD  .. 

B1  A1A  BEACH  BLVD  

Ill  PONCE  DE  LEON  BLVD  

32  SAN  MARCO  AVE 

560  SR  16 : 

WO  PONCE  DE  LEON  BLVD  

101  N.  PONCE  DE  LEON  

N.  ST  AUGUSTINE  BLVD 

)6  SAN  MARCO 

33  SAN  MARCO  AVE   

310  SR  16 

500  PONCE  DE  LEON  AVE  

:  550  SR  15 

J7  SAN  MARCO  AVE  

i  )l  YATCHCLUBDR  

J    5  ANASTASIA  BLVD  .....„_ .  .i 

:  !  MARINE  ST  ; .„„... 

i  :0  ANASTASIA  BLVD  

2  50  PONCE  DE  LEON  BLVD  

3  •  AVFNiDA  MENENOEZ 

1  i  AVENIDA  MENENDE2  

5  CORDOVA  ST „ 

' CORDOVA  ST 

4  W)  US  H'//Y.  1  N  . 


2|C0  N.  PONCE  OE  LEON 
DO  N.  PONCE  DE  LEON 
2|';5  SR16  

1  0  5AN  MARCO  AVE  .... 

2  65  SR  15 _ 

5  n.  san  marco  ave  ... 

6  ::astillo  dr 

3  52  n.  ponce  de  leon 

2  1  rJ.  SAN  MARCO  

2  65S.  US  1  


BLVD 
BLVD 


BLVD 


0  N.  SAN  MARCO  AVE 
5SR  16 


2  8  ANASTASIA  BLVD  ...... 

ANASTASIA  BLVD  

2  3  ST  GEORGE  ST  

5  2  S.  ANASTASIA  BLVD  . 

30  SR  16 

8  AVENlDA  MENENDE2 

55  S.  HWY.  AlA 

3  01  S.  HWY.  A1A 


SEFFNER  FL  33584-3303  , 
SEFFNER  FL  33584-3302 


SEMINOLE  FL  34647- 

SEMINOLE  FL  34642-4827  .... 
SILVER  SPRINGS  FL  3268*- 
SILVER  SPRINGS  FL  32688- 
SILVER  SPRINGS  FL  32688- 
SILVER  SPRINGS  FL  34488- 
SILVER  SPRINGS  FL  32688- 
S'LVER  SPRINGS  FL  32688- 
SILVER  SPRINGS  FL  32688- 
SILVER  SPRINGS  FL  32688- 
SINGER  ISLAND  FL  33404-  .. 


SOUTH  BAY  FL  33493-  

SOUTH  BAY  FL  33493-  

SOUTH  DAYTONA  FL  32019-2236  ... 

SOUTH  MIAMI  FL  33143-  

SOUTH  PALM  BEACH  FL  33480-5762 

SPRING  HILL  FL  34607-3228 

SPRING  HILL  FL  34606-1120  „ 


SPRING  HILL  FL  34607- 


ST  AUGUSTINE  FL  32084-3275 
ST  AUGUSTINE  FL  32084-4613 
ST  AUGUSTINE  FL  32084-2669 

ST  AUGUSTINE  FL  32084-4502  , 
ST  AUGUSTINE  FL  32034-1625  . 
ST  AUGUSTINE  FL  32084-2698  . 

ST  AUGUSTINE  FL  32084- 

ST  AUGUSTINE  FL  32084-3190  . 


ST  AUGUSTINE 
ST  AUGUSTINE 
ST  AUGUSTINE 
ST  AUGUSTINE 
ST  AUGUSTINE 
■ST  AUGUSTINE 
ST  AUGUSTINE 
ST  AUGUSTINE 
ST  AUGUSTINE 
ST  AUGUSTINE 


FL  32084-2703  . 

FL  32092-  

FL  32084-1649 
FL  32084-1642  . 
FL  32084-3753  . 
FL  32034-1625  . 
FL  32084-2730  . 

FL  32095- 

FL  32084-3199  . 
FL  32084-  


ST  AUGUSTINE  FL  32084-3264 
ST  AUGUSTINE  FL  32095- 


ST  AUG'.'STINE  FL 
ST  AUGUSTINE  FL 
ST  AUGUSTINE  FL 
ST  AUGUSTINE  FL 
ST  AUGUSTINE  FL 
ST  AU0..'STIN2  FL 
ST  AUGUSTINc  FL 
ST  AUGUSTiNE  FL 
Sr  AUGUSTINE  FL 


32084-4504 
32084-4439 
32084-4509 . 
32C84-2624  . 
32084-3644  . 
32034-3601  . 
32C84-4458  . 
320S4-3668  . 
32095-  


ST  AUGUSTINE 
ST  AUGUSTiNE 
ST  AUGDST.NE 
ST  AUGUSTINE 
ST  AUG-JST  Nc 
ST  AUGUST,NE 
ST  AUO'JGTINE 
ST  AUGUSTiNE 
ST  AtJGUSTiNE 
ST  AUGUSTINE 


FL  32C84-2643 
FL  32084-2641 

PL  52092-  

FL  32084-3296 
FL5.V085-0;97  , 
FL  32004-3297  , 

FL  32C84-  

FL32C84-1501  . 
FL  320&*-27:;'5  , 
FL  32036-6192  , 


ST  AUGUSTINE  FL  0"084-325l 

ST  AUGUSTiNE  FL  32084- 

ST  AUGUSTINE  FL  3?:'34-4505 

ST  AUGtJSTINE  FL  32C&4-4508  .„_ 

ST  AUGUSTINE  FL  32C34-5031  „..  . 
ST  AUGUSTiNE  FL  3:034-4511  .. 

ST  AUGUSTINE  FL  320S4- 

ST  AUGUSTINE  FL  32C34-5048 

ST  AUGUSTINE  BEACH  FL  32084-  .. 
ST  AUGUSTINE    BEACH    FL  32084- 
6720. 


504: 


407: 


904; 


90' 


904 


904 


236-2616 


848-5502 


471-1474 


825-0003 


'4-2321 


32&-1999 
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FL3538    DAYS    INN   ST   AUGUSTINE 

BEACH 
FL3536    ECONO  LODGE  

FL3537  ENCORE  ISLAND  IhiN  RE- 
SORT. 

FL3518  HOLIDAY  INN  ST  AUGUS- 
TINE BEACH. 

FL3492    HOLIDAY  RESORT  MOTEL  ... 

FL3516    HOWARD     JOHNSON      RE- 
SORT HOTEL 
FL3476    LA  FIESTA  OCEANSIOE  INN 
FL3503    SEASHORE  MOTEL 

FL3474    SEAWAY  MOTEL  

FL3540    WINDSWEPT  MOTEL  ...'. 

FL2677  Al  LIGATOR  LAKE  SIDE  INN  . 

FL2682  BUDGET  INN  OF  ST  CLOUD 

FL2687  COLONIAL  MOTEL  

FL2723  COZY  COVE  INN  

FL2689  DIXIE  MOTEL  „... 

FL2706  POLYNESIAN  INN 

FL2674  ST  CLOUD  HOTEL 

FL2679  SUNSHINE  MOTEL  &  EFFI- 
CIENCY ARTS. 

FL1645  BUCCANEER  INN  

FL1646  DRAGGIN  TAIL  INN  

FL1649  ST  GEORGE  INN 

FL2055  SHEARWATER  INN  _ 

FL4030  ST  MARKS  MOTEL  

FL3172  AAA  MOTEL  

FL3297  ADMIRAL  BENBOW  INN 

FL3352  AMERICAN  OWNED  MOTEL  . 

FL3250  BANYAN  TREE  MOTEL  

FL3010  BAY  BREEZE  MOTEL 

FL2998  BAY  PLAZA  HOTEL „. 

FL3308  BAYWAY  INN  

FL3349  BEACH  DRIVE  HOTEL  

FL3136  BEACH  PARK  MOTOR  INN  ... 

FL4240  BEST  WESTERN  MIRAGE  .... 

FL3272  BEST  WESTERN  NORTH 

FL3144  BLUE  MOON  MOTEL 

FL3016  CACTUS  MOTEL  _.. 

FL3259  CADILLAC  MOTEL  

FL3339  COMFORT  INN  CENTRAL  ..... 

FL3109  COURTYARD  HOTEL  

FL3042  CRYSTAL  MOTEL  

FL3157  DAY'S  INN  MARINA  BEACH 
RESORT. 

FL3156  DERBY  LANE  MOTEL 

FL3147  DESOTO  MOTEL  „ 

FL2996  DETROIT  HOTEL  

FL3248  DIPLOMAT  MOTEL  

FL3351  DRIFTWOOD  MOTEL  

FL4120  ECONO  LODGE  &  TENNIS 
RESORT. 

FL3202  EL  RIO  MOTEL 

FL3114  EXECUTIVE  MOTOR  LODGE 

FL3035  GATEWAY  MOTEL „ 

FL3012  GORDON  HOTEL „ 

FL3154  GRANT  MOTEL  &  APART- 
MENTS. 

FL3318  HERITAGE  HOTEL 

FL3166  HOLIDAY  HOTEL 

FL3238  HOLIDAY  INN  SOUTH  

FL3353  HOTEL  RAVELL „ 

FL3345  HOWARD  JOHNSON  

FL3058  HUNTINGTON  HOTEL  

FL3257  INN  ON  THE  HILL  _ 

FL3175  KENTUCKY  MOTEL  

FL3080  KEVIN  MOTEL  

FL3151  KINGS  REST  MOTEL 

FL4200  LA  QUINTA  INN  »3684 

FL3068  LAMP  POST  INN  

FL3200  LAMP  POST  INN  

FL3115  LANDMARK  MOTEL  

FL3077  MAGNOLIA  HOTEL  „.. 

FL3281  MOULTON  HOTEL „.. 

FL3051  MURPHY'S  MOTEL  

FL3075  NEW  PLAZA  INN  

FL3162  P  J  S  VILLA  ROYAL  MOTEL  . 

FL3004  PALM  AIR  MOTEL 


2475  8.  HWY.  Al  A 

2035  S.  HWY.  A1A 

3400  S.  HWY.  A1A 

3250  S.  HWY.  A1A 

2450  S.  HWY.  A1A 

2060S.  HWY.A1A 

3050  S.  HWY.  A1A 
2370  S.  HWY.  A1A 

2375S.  HWY.A1A 

5385  S.  HWY.  A1A 


6264  IRLO  BRONSON  HWY  .... 

602  E.  13TH  ST 

5575  E.  IRLO  BRONSON  HWY 
5790  E.  IRLO  BRONSON  HWY 

1222  CAROLINA  AVE 

2900  W.  13TH  ST 

1004  NEW  YORK  AVE 

1220  GEORGIA  AVE „ 


STAR  RT.  BOX  7  ... 

E.  GORRIE  DR  _ 

FRANKLIN  BLVD  ..„ 
2960  OLEANDER  ... 

MAIN  ST  

6345  N.  4TH  ST  

4600  S.  34TH  ST  .... 
451  N.  34TH  ST  ..... 

610N.  4THST  

3900  S.  34TH  ST  .... 
419N.  3RD  AVE  ..„ 
4400  S.  34TH  ST  .... 
656  NE  BEACH  DR 
300  NE  BEACH  OR 
5005  N.  34TH  ST  ... 
2595  N.  54TH  AVE  . 
4764  N.  4TH  ST  ..... 
1600  N.  34TH  ST  ... 
3405  N.  34TH  ST  ... 
1400N.  34THST  ..., 

660  S.  3RD  AVE  

1057  N.  7TH  AVE  .... 
6800  S.  34TH  ST 


8600  N.  4TH  ST  , 

2410  S.  4TH  ST  ...... 

215  CENTRAL  AVE . 

800  N.  34TH  ST  

1600  S.  34TH  ST  ...„ 
3000  S.  34TH  ST 


3120  N.  4TH  ST  .. 
3080  N.  34TH  ST 
4990  N.  34TH  ST 

526  N.  5  AVE 

9046  N.  4TH  ST  .. 


234  N.  3RD  AVE  ... 
600  NE  BEACH  DR 
4601  S.  34TH  ST  ... 
325  N.  6TH  AVE  .... 
3600  S.  34TH  ST  ... 
226  N.  4TH  AVE  .._ 

275  S.  34TH  ST 

4246N.  4THST  .... 
1311  N.  9THST  .... 
7330N.  4THST  .... 
4999  N.  34TH  ST  .. 
1200  N.  34TH  ST  .. 
1190N.  34THST  .. 
1930  N.  4TH  ST  ..... 

444  N.  1ST  AVE  

342  N.  3RD  AVE  .... 
4900  N.  34TH  ST  ... 

400  N.  34TH  ST  

3540  N.  4TH  ST  .™, 
3250  N.  34  ST  


ST  AUGUSTINE  BEACH  FL  32084-  .... 

ST  AUGUSTINE   BEACH   FL   32084- 

5901. 
ST  AUGUSTINE  BEACH  FL  32084-  .... 

ST  AUGUSTINE  BEACH  FL  32084-  .... 

ST  AUGUSTINE   BEACH   FL  32084- 

7950. 
ST  AUGUSTINE  BEACH  FL  32084-  .... 

ST  AUGUSTINE  BEACH  FL  32084-  .... 
ST  AUGUSTINE   BEACH   FL  32084- 

6381. 
ST  AUGUSTINE   BEACH  FL  32084- 

6317. 
ST  AUGUSTINE   BEACH   FL   32084- 

7109. 

ST  CLOUD  FL  32769-9072  

ST  CLOUD  FL  32769-4711  

ST  CLOUD  FL  32769-8736  

ST  CLOUD  FL  34769-  _ 

ST  CLOUD  FL  32769-3819  „ 

ST  CLOUD  FL  32769-  _ 

ST  CLOUD  FL  32769-3798  „ 

ST  CLOUD  FL  34769-4160  


ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 


GEORGES  ISLAND  FL  32328- 
GEOHGES  ISLAND  FL  32328- 
GEORGES  ISLAND  FL  32328- 
JAMES  CITY  FL  33955-2155  ... 

MARKS  FL  32355-9999  

PETERSBURG  FL  33702-751 1 
PETERSBURG  FL  33711-4553 

PETERSBURG  FL  33713- 

PETERSBURG  FL  33701-2320 
PETERSBURG  FL  33711-4348 
PETERSBURG  FL  33701-3295 
PETERSBURG  FL  33711-4549 

PETERSBURG  FL  33701- 

PETERSBURG  FL  33701-3406 

PETERSBURG  FL  33714- 

PETERSBURG  FL  33714-1999 
PETERSBURG  FL  33703-3815 
PETERSBURG  FL  33713-5441 
PETERSBURG  FL  33713-1514 

PETERSBURG  FL  33713- 

PETERSBURG  FL  33701-4108 
PETERSBURG  FL  33705-1305 
PETERSBURG  FL  3371 1-4999 


ST  PETERSBURG  FL  33702-3192 
ST  PETERSBURG  FL  33705-3125 
ST  PETERSBURG  FL  33701-3386 
ST  PETERSBURG  FL  33713-6540  , 

ST  PETERSBURG  FL  33711- 

ST  PETERSBURG  FL  33711- 


ST  PETERSBURG  FL  33704-2125 
ST  PETERSBURG  FL  33713-2494 
ST  PETERSBURG  FL  33714-3031 
ST  PETERSBURG  FL  33701-2899 
ST  PETERSBURG  FL  33702-3188 


ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 
ST 


PETERSBURG 
PETERSBURG 
PETERSBURG 
PETERSBURG 
PETERSBURG 
PETERSBURG 
PETERSBURG 
PETERSBURG 
PETERSBURG 
PETERSBURG 
PETERSBURG 
PETERSBURG 
PETERSBURG 
PETERSBURG 
PETERSBURG 
PETERSBURG 
PETERSBURG 
PETERSBURG 
PETERSBURG 
PETERSBURG 


FL  33701-3360 
FL  33701-2621 
FL  33711-4599 

FL  33701-  

FL  33711-  

FL  33701-2996 
FL  33711-1325 
FL  33703-4740 
FL  33701-1008 
FL  33702-5924 
FL  33714-3050 
FL  33713-5499 
FL  33713-5499 
FL  33704-4396 
FL  33701-3856 
FL  33701-3821 
FL  33714-3031 
FL  33713-9051 
FL  33704-1310 
FL  33713-2408 


)  - 

)  - 

)  - 

)  - 


)      - 


)  - 

).  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

^)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
;81 3)525-1 181 

)  - 

)  - 

)  - 


)      - 
)       - 


)      - 

)      - 

)       - 

813)867-1111 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

»  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
:81 3)527-8421 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
) 
) 
) 
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FL3140 
FL3355 
FL3142 
FL3212 
FL3097 
FL3174 
FL3310 
FL3348 
INN. 
FL3168 
FU3242 
FL3089 
FL3304 
FL3106 
FL3126 


PALMS  MOTEL  

PAMELAS  BAYVIEW  INN  

PARK  MOTEL  

PENN  MOTEL 

PENNSYLVANIA  HOTEL  

PLANTATION  MOTEL  

PRESIDENTIAL  INN  ..„..; 

PRIDE  OF  ST  PETE  MOTOR 


RAINBOW  MOTEL  „ 

RAND  MOTEL  .7. 

RANDOLPH  HOTEL  

RODEWAY  INN  

RUSTY  ANCHOR  MOTEL 

SAHARA     MOTEL     INCOR- 
PORATED. 

FL3256    SANDMAN  MOTEL 

FL3262    SCOTTISH  INNS  OF  ST  PE- 
TERSBURG FLORIDA. 

FL30t4    SHIRLEY  ANN  HOTEL  

FL3350    SIESTA  MOTEL 

FL3291    SOUTHERN  COMFORT 

MOTEL 

FL3303    ST  PETE  INN  

FL4179    ST     PETERSBURG     BEACH 

HILTON  RESORT. 
FL4180    ST    PETERSBURG    HILTON 

AND  TOWERS. 
FL3341     ST  PETERSBURG  SUPER  8 
MOTEL 

FL3094    STANTON  HOTEL  

STARDUST  MANOR  MOTEL  . 
STOUFFER  VINOY  RESORT 
SUN  COURT  MOTEL  .... 
SUNCOAST  EXECUTIVE  INN 
AND  ATHLETIC  CENTER. 

FL3133    SUNCREST  MOTEL 

SUNDAZE  MOTEL  

SUN3ET  HOTEL  8,  RES  CLB 
SUNSHINE  SKYWAY  MOTEL 

SYl  mar  MOTEL : 

THE  HOLIDAY  MOTEL  

THE  MCCARTHY  HOTEL  ..... 

rOPS  MOTEL 

TROPiC  MOTEL ., 

TROPICAL  INN 

VALLEY  FORGE  VOTEL  

VEMCE  MOTEL  

VILLA  NOVA  MOTEL  ;.. 

WHliNEY  HOTEL   _ 

ALL  SJITE  MOTEL   


FL3180 
FL3357 
FL3247 
FL4253 


FL3167 
FL3005 
FL3356 
FL3241 
FL3108 
FL3070 
FL3165 
FL0219 
FL3376 
FL3253 
Fl3^-34 
FL3148 
FL30!9 
FL3324 


FL30I3    BAY  N  GULF  MOTEL  

FL3!36    BAY  PALMS  MOTEL  

FL3C44    BAY  WINDS  SPORTS  MOTEL 

FL3133    BEST     WESTE.=)N      SiRATE 

BEACH  RESORT. 
FL3^>-6    BRECKcNRlDGE       RESORT 

HOTEL. 
fL3;95    COtON«AL  GATEWAY  INW    . 

FL3216    COREY  LANDINGS  HOTEL  . 

FL3220    COREY   MOTEL    &    APAPT- 

MENTS. 
FL32b5    DAYS -NN  BEACH  RESORT  . 


CESAR        RESORT 


FL3273    CON 
HOTEL 

FL3173    RESTA    MOTEL    &    APART- 
MENTS. 

FL30a5    GARDEN  STATE  MOTEL   


FL3203    GULF  TIDES  MOTEL  

FL3150    HARMONY  HOUSE  MOTEL  .. 

FL4I65  HCLIOAV  INN  ST.  PETERS- 
BURG BEACH. 

FL3046  HOWARD  JOHNSONS  ST 
PETE  BEACH. 


G  30  N.  4TH  ST  .... 

6NE4THAVE  ., 
6  38  N.  4TH  ST  .... 
3  67  N.  9TH  ST  ._. 
3#0  N.  4TH  ST  

20  N.  4TH  ST  .... 
ifO  S.  2ND  AVE  .... 
3J01  S.  54TH  AVE 


41  N.  4TH  ST  

4|00  N.  34TH  ST  

2  0  N.  4TH  ST  

4  1  N.  34TH  ST  

2:  01  N.  4TH  ST  

II  910  G.ANDY  BLVD 


5  0  N.  34TH  ST  . 
1:  51  N.  34TH  ST 

9;  6  N.  'ST  AVE  .. 
71  I  H  34rH  ST  .. 
4446  N.  4TH  ST  .. 


4;  3  N.  2N0  ST  

5;  50  GULF  BLVD  , 


3:  3  S.  1ST.  ST 


1;  :?60N.  34THST 


Z:  >  N.  3RD  ST  ... 
31  X)  N.  4TH  ST  . 
5<  I  NE  5TH  AVE 
4;  M  N.  4TH  ST  . 
3(  X)  34TH  ST.  S 


4«  56  N.  4TH  ST  ..*„^. 
n  K)  S.  34TH  ST  ....„.'_.. 

7-:  )1  CENTRAL  AVE 

2:  iO  S.  34TH  ST  ....„ 

5:  ;0  N.  3-lTH  ST   .., 

2-:  >2  N.  4TH  ST  

3:  >N.  1ST  AVE  ■„.. 

71  II  N  4TH  ST 

2i  !0  N.  4TH  ST  , 

36  )1  S.  34THST 

5J  !5  CENTRAL  AVE 

3G  11  N.  34TH  ST   

tC  il  fi.  34THST 

2^    N.  3RD  ST    ..._ 

37|t  GULF  BLVD  


'5  GULF  BLVD 


72  1  BAY  ST 
72  .5  BAY  ST 


5.:f  0  <3ULF  BLVD 
0  GULF  BLVD 
C  G'JLF  BLVD  , 

52l  COREY.  AVE   . 

60    COREY  AVE  .. 

or  0  GULF  BLVD  . 


34  0  GULF  BLVD 


79  1  BLIND  PASS  RD 


551    COREY  AVE 


60   cSTHAVE 


41   2  GULF  BLVD  .  . 
S3(  D  GULF  BLVD  .... 


611  3  GULF  BLVD 


ST  PETERSBURG 
ST  PETERSBURG 
ST  PETERSBURG 
ST  PETERSBURG 
ST  PETERSBURG 
ST  PETERSBURG 
ST  PETERSBURG 
ST  PETERSBURG 


FL  33702-6898  '. 

FL  33701- 

FL  33702-6899  . 
FL  33704-2091  . 
FL  33701 -280;f. 
FL  33703-2256  . 
FL  33701-4307  . 
FL  33711-  


ST  PETERSBURG  FL 
ST  PETERSBURG  FL 
ST  PETERSBURG  FL 
ST  PETERSBURG  FL 
ST  PETERSBURG  FL 
ST  PETERSBURG  FL 


33703-4799 
33714-3029 
33701-32S6 
33713-9005 
33704-2899 
33702-1430 


ST  PETERSBURG  FL  3371 J-9060 
ST  PETERSBURG  FL  33713-5433 

ST  PETERSBURG  FL  33705-1547 

ST  PETERSBURG  FL  33713- 

ST  PETERSBURG  FL  33703-3840 

ST  PETERSBURG  FL  33701-3054 
ST  PETERSBURG  FL.  33706-2408 

ST  PETERSBURG  FL  33701-4342 

ST  PETERSBURG  FL  33716-  


ST  PETERSBURG  FL  33701-3844 
3T  PETERSBURG  FL  33704-2125 
ST  PETERSBURG  FL  33701-  .. . . 
ST  PETERSBURG  FL  33703-4727 
ST  PETERSBURG  FL  3371 1- 


ST  PETERSBURG  FL  33703-3819  .. 
ST  PETERSBURG  FL  33711-2819  ...... 

ST  PE1ER.SBURG  FL  33710-7d99 

ST  PETERSBURG  FL 33711-  

3T  PETERSBURG  FL  33714-2431  . 
ST  PETERSBURG  FL  33704-2804  .... 

ST  PETERSBURG  FL  33701-3830 
ST  PETERSBURG  FL  33702-5398     . 
ST  PETERSBURG  FL  33704-2102  ...... 

ST  PETERSBURG  FL  33711-3822  .. . . 

ST  PETERSBURG  FL  3371 0-8394  

ST  PETERSBURG  FL  33713-2409  

ST  PETERSSURO  FL  33713-6543  ....„ 
ST  PETERSBURG  FL  33r01-3£43 
ST  PETERSBURG  BEACH  FL  33705- 

3915. 
ST  PETERSBURG  BEACH  FL  30.'06- 

24S9. 
ST  PETERSBURG  BEACH  FL  33706- 

1S23. 
ST  PETERSBURG  BEACH  FL  33705- 

1S98. 
ST  PETEnSajRG  BEACH  FL  3370&- 

23S4. 

3T  PETER";8URG  BEACH  FL  33705- 
2235. 

ST  PETERSBURG  BEACH  FL  3370&- 

3795. 
ST  PETERSBURG  BEACH  FL  33706- 

3603. 
ST  PETERSBURG  BEACH  FL  33706- 

3637. 
ST  PETERSBURG  BEACH  FL  33706- 

3793. 
ST  PETERSBURG  BEACH  FL  33706- 

4098. 
ST  PETERSBURG  BEACH  FL  33706- 

1614. 
ST  PETERSBURG  BEACH  FL  33706- 

3603. 
ST  PETERSBURG  BEACH  FL  33706- 

2005. 
ST  PETERSBURG  BEACH  FL  33706- 

3887. 
ST  PETERSBURG  BEACH  FL  33706- 

ST  PETERSBURG  BEACH  FL  33706- 
3794. 


)  - 

)  - 

)  - 

)  - 

)  - 
) 

)  - 

»  - 

)  - 

)  - 

>  - 

)  - 

)  - 


)  - 

)  -   . 

)  - 
310)205-4353 

310)205-^353 

)  - 

)  - 

)  - 

)  - 

«  _ 

613)867-1116 

)  - 

I  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 


.813)367-2771 


)       - 


)       - 


)       - 


13>360-6911 
)      - 
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FL3029    ISLAND  END  MOTEL 

FL3102    KEYSTONE  HOTEL  „ 

FL3149    MIRAMAR  MOTEL „.. 

FL3173    PALM  CREST  MOTEL  

FL3189    PASS     A     GRILLE     BEACH 

MOTEL. 
FL317a    PLAZA  BEACH  MOTEL 

FL3122    SANDPIPER  RESORT  INN  .... 

FL3052    SUN  ISLAND  MOTEL 

FL3193    SUNDIAL  MOTEL  &  APART- 
MENTS. 
FL3116    THE  ISLANDER  MOTEL  ^ 

FL3059    TROPICAL  SHORE  MOTEL  ... 

FL0301  BEST  WESTERN  MOTOR 
INN  STAR. 

FL0303    BRADFORD  MOTEL 

FL0290    DAYS  INN  

FL0296    DEMPSEY  MOTEL 

FL0291     DIXIE  MOTEL  

FL0294    JO  LU  MOTEL  

FL0295    SLEEPY  HOLLOW  MOTEL  .... 

FL0299    STARKE  MOTOR  COURT  

FL0302    SUNSHINE  MOTEL  „.. 

FL0300    TEMPLE  MOTEL  

FL0297    TO  RENA  MOTEL  „ 

FL0298    UNDERWOOD  MOTEL  „ 

FL3732    JOLLY  SAILOR  MOTEL  

FL3734    LYNN-RICH  MOTEL  

FL3720    PALM  GROVE  MOTEL 

FL3730    RIVERSIDE  INN  

FL3731    SEXTONS  RIVERSIDE 

MOTEL 

FL2288    HARBOR  INN  

FL2295    HOLIDAY  INN  OF  STUART  ... 

FL2296    HOWARD  JOHNSON'S 

MOTOR  LODGE. 

FL2301  INDIAN  RIVER  PLANTATION 
HOTEL 

FL2299  INDIAN  RIVER  PLANTATION 
RES 

FL2294  MONTEREY  MOTEL  &  MA- 
RINA. 

FL2291     ROYAL  PALMS  MOTEL  

FL2290    SOUTHWIND  MOTEL  

FL2300    STUART  ECONOLODGE 

FL1881     COMFORT  INN 

FL1751  SUN  CITY  CENTER  INN 
MOTEL 

FL0260    GULFVIEW  INN  

FL0799    SUNRISE  HILTON  INN  „ 

FL1097  SEABROOK  HOTEL  AND 
APARTMENTS. 

FL1184    SURF  SIDE  SIX  MOTEL  

FL1441     BILL'S  FISH  CAMP  &  MOTEL 

FL1443  CLARK'S  SUWANNEE  MA- 
RINA &  M. 

FL1445    SUWANNEE  SHORES 

MOTOR  LODGE. 

FL2101    ABNER  VIRGINIA  MOTEL  

FL2110  ALVANI  INCORPORATED 
DBA  LAFAYETTE  MOTEL 

FL2124    AMERICAN  INN 

FL2091    APALACHEE  MOTOR  LODGE 

FL2128    BEST  INNS  

FL2136  BEST  WESTERN  PRIDE  INN 
&SU. 

FL2106    BUDGET  INN _ 

FL2123    CABOT  LODGE  

FL2138    CABOT  LODGE  „... 

FL2107    CACTUS  MOTEL 

FL2108    COLONY  INN  MOTEL 

FL4236    COMFORT  INN  ....„ „.... 

FL0025    COURTYARD  BY  MARRIOTT 

FL2099 ,  DAYS  INN  CAPITOL  CENTER 

FL0066    DAYS  INN  DOWNTOWN  ...... 

FL2113    DAYS  INN  NORTH  ..._ 


1  PASS  A  GRILLE  WAY 

801  8TH  AVE 

4200  GULF  BLVD 


3848  GULF  BLVD 

709  GULFWAY  

4506  GULF  BLVD  „ 

6000  GULF  BLVD 

8301  BLIND  PASS  RD  . 

7205  SUNSET  WAY 

4321  GULF  BLVD 

635  COREY  AVE 

1290  N.  TEMPLE  AVE  . 

1757  N.  TEMPLE  ..._ 

1101  N.  TEMPLE  AVE  . 
425  N.  TEMPLE  AVE  ... 
744  N.  TEMPLE  AVE  „. 

S.  US  301  

2317  N.  TEMPLE  AVE  . 
739  N.  TEMPLE  AVE  ... 

2100  N.  TEMPLE 

880  N.  TEMPLE  AVE  ... 
1900  N.  TEMPLE  AVE  . 

N.  US  301  4  M 

RIVERSIDE  DR  _. 

2  AVE.  S.  &  15TH  ST.  E 

HWY.  51  „ ._„ 

600  RIVERSIDE  DR  

800  RIVERSIDE  DR  _ 

307  N.  RIVER  DR 

1209  S.  US  HWY.  1   „._ 

950  S  FEDERAL  HWY 

660  NE  OCEAN  BLVD  

385  NE  PLANT ATKJN  RD 

300  SW  MONTEREY  RD , 

622  S.  US  HWY.  1   ..„ 

603  S.  US  HWY „ 

1200  S.  US  HWY.  1   

718  CYPRESS  VILLAGE  _ 

25  PEBBLE  BEACH  BLVD  ...„. 

21722  W.  FRONT  BEACH  RD 

3003  N.  UNIVERSITY  DR  

9401  COLLINS  AVE  


9224  COLLINS  AVE  

RIVER  RD „ 

HWY.  349  


CANAL  ST 

115  BRAGG  DR  

1525  W.TENNESSEE  ST. 

2726  N.  MONROE  ST 

809  APALACHEE  PKWY  .. 
2738  CRAVES  RD  , 
2016  APALACHEE  PKWY 


1402  W.  TENNESSEE  ST  ..„ 

2735  N.  MONROE  ST 

1653  RAYMOND  DIEHL  RD 
2633  W.  TENNESSEE  ST  .... 
2191  W.  TENNESSEE  ST  .... 

2727  GRAVES  RD  

1018  APALACHEE  PKWY  .„ 
722  E.  APALACHEE  PKWY  . 
7221  APALACHEE  PKWY  ... 
2800  N.  MONROE  ST  „ 


ST  PETERSBURG  BEACH  FL  3370&- 

4349. 
ST  PETERSBURG  BEACH  FL  33706- 
ST  PETERSBURG  BEACH  FL  33706- 

3888. 
ST  PETERSBURG  BEACH  FL  33706- 

3993. 
ST  PETERSBURG  BEACH  FL  33706- 

4352. 
ST  PETERSBURG  BEACH  FL  33706- 

2491.   • 
ST  PETERSBURG  BEACH  FL  33706- 

3799. 
ST  PETERSBURG  BEACH  FL  33706- 

1615. 
ST  PETERSBURG  BEACH  FL  33706- 

3631. 
ST  PETERSBURG  BEACH  FL  33706- 

3809. 
ST  PETERSBURG  BEACH  FL  33706- 

3675. 
STARKE  FL  32091-2116  

STARKE  FL  32091-1968 

STARKE  FL  32091-2114  ..„ 

STARKE  FL  32091-3207  

STARKE  FL  32091-2614 

STARKE  FL  32091-  _._, 

STARKE  FL  32091-1615 

STARKE  FL  32091-2613 

STARKE  FL  32091-1967 

STARKE  FL  32091-2109 

STARKE  FL  32091-1963  

STARKE  FL  32091-  „...„ „ 

STEINHATCHEE  FL  32359- „.. 

STEINHATCHEE  FL  32359- 

STEINHATCHEE  FL  3235»- 

STEINHATCHEE  FL  3265*-  ..„ 

STEINHATCHEE  FL  32359- _.. 

STUART  FL  34994-1119  _„. 

STUART  FL  34995-  

STUART  FL  34994-3796 

STUART  FL  34996-1699 

STUART  FL  34996-1799  ....„ 

STUART  FL  34994-4699 

STUART  FL  34994-  

STUART  FL  34994-2990  

STUART  FL  33494-  ..„ „ 

SUN  CITY  CENTER  FL  33570-  

SUN  CITY  CENTER  FL  33670-5350 

SUNNYSIDE  FL  32413- 

SUNRISE  FL  33322-1600 

SURFSIDEFL  33154-2610 

SURFSIOE  FL  33164-3097  

SUWANNEE  FL  32692-9999 

SUWANNEE  FL  32692-9999 ™ 

SUWANNEE  FL  32692-9999 


(       ) 


TALLAHASSEE  FL  32310-6801 
TALLAHASSEE  FL  32304-3404 

TALUHASSEE  FL  32303-4030 
TALLAHASSEE  FL  32301-4536 

TALLAHASSEE  FL  32303- 

TALLAHASSEE  FL  32301-4818 

TALLAHASSEE  FL  32304-3460 
TALLAHASSEE  FL  32303-4029 

TALUHASSEE  FL  32308- 

TALLAHASSEE  FL  32304-2517 
TALLAHASSEE  FL  32304-3118  , 

TALLAHASSEE  FL  32303- 

TALLAHASSEE  FL  32301- 

TALLAHASSEE  FL  32301-4564  . 

TALLAHASSEE  FL  32301- 

TALLAHASSEE  f  L  32303-3635  , 


)  - 

)  - 

)  - 

)  - 


)      - 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

»  - 

)  - 

)  •- 


)  - 

)  - 

)  - 

)  - 

)  - 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)■  - 

)  - 

)  - 

)  - 
(904)562-7200 
[904)222-8822 

[      )  - 
(904)224-2181 

(       )  - 


62024 


UMI 


Federal  Register  /  Vol.  5  .  No.  231  /  Friday.  December  2.  1994  /  Notices 


INN     TALLAHASSEE 


FL2114    DAYS 

SOUTH. 

FL2097    DUTCH  INN  MOTEL 

FL4235    ECONO  LODGE 

FL2087    ECONOLOOGE    

FL2093    EL  CAMINO  MOTEL 

FL2118    EXECUTIVE  INN  

FL2137    EXECUTIVE  INN  PART  2  ... . 

FL2120    GOVERNORS  INN  

FL0064    HOLIDAY  INN  NORTHWEST  . 

FL2090    HOLIDAY  INN  PARKWAY 

FL2088  •HOLIDAY    INN    UNIVERSITY 

CENT. 

HOWARD  JOHNSON  HOTEL 
KILLEARN  COUNTRY  CLUB 


FL2112 
FL2094 

INN. 
FL2130 

SEE. 
FL2129 
FL4203 
FL2132 

2641. 
FL2104 
FL2111 
FL2133 
FL2119 
FL2089 
FL2102 
FL4263 
FL2131 


KNIGHTS    INN     TALLAHAS- 


LA  CASA  MOTOR  INN  .. 
LA  QUINTA  INN  »2538  .. 
U    QUINTA    MOTOR 


INN 


i  997  APALACHEE  PKWY  .... 

;  581  N.  MONORE  ST  „. 

350  W.  TENNESSEE  ST  ..... 

:  705  WOODVILLE  HWY 

!  22  SCOTTY'S  LN  _. 

!  21  SCOTTY'S  LN  . 

i  D9  S.  ADAMS  ST 

i  m  GRAVES  RD  „.. 

1  302  E.  APALACHEE  PKWY 
J  16  W.TENNESSEE  ST 


555  APALACHEE  PKWY 
»  TYRON  CIR 


<  '23  GRAVES 


MAlS  MOTEL . 

MOTEL  6  1073  „. 
MOTEL  6  1191  .... 
MOTEL  6  420 


PONCE  OE  LEON  MOTEL 

PRINCE  MURAT  MOTEL  

QUALITY  INN  AND  SUITES 

RADISSON    HOTEL    TALLA- 
HASSEE. 
FL2127    RAMADA  INN  NORTH  . 
FL2125    RED  ROOF  INN  120  ...    . 

FL2122    SEMINOLE  INN  

FL2100    SHERATON  TALLAHASSEE 
FL2109    SKY  LINE  MOTOR  LODGE 

FL2139    SLEEP  INN  

FL2098    SOUTHLAND  MOTEL  

FL2126    STERLING  INN  3  SUITES 
FL2ia6    SUNSET  MOTEL 
FL2135    SUPER  8  MOTEL  OF  TALLA- 
HASSEE. 
FL2092    TALLAHASSEE  MOTOR 

HOTEL. 
FL0054     TALLAHASSEE 

TRAVLEODGE. 
FL2096    TALQUIN  MOTEL 
FL2tt5     TRAVELERS  MOTEL  ._.. 
FL2095    UNIVERSITY  INN  .._..  . 

FL08J2    BUDGETELINN  „. .,. 

FL1789    A-1  MOTEL  ...,....;.^  _     _ 

FL1742     ALAMO  MOTEL  S 

FL1771     ALASKA  MOTEL 

FL1759    AMERICAN  MOTEL  .. 

FL1850     AMERICANA  INN _... 

FL'808    ANTIGUA  MOTEL     . 

FL1746    BASE  MOTEL  ..,....!..;. . 

FLITSa     BA y VIEW  MOTEL  - 

FL1768    BELAlRMOTEl „       * 

FL1795     BELMONT  MOTEL 

FLtS30    BEST  WESTERN 

FL1832     BUDGET  INN    .. 

FL1860    BUDGETELINN  ... 

FL4t82    9UDGETEL      INN      TAMPA 

SOUTHERN. 
FL»8G4    CANNELLA  MOTEL 
CARiBE  MOTEL 
CARNIVAL  MOTEL 
CASA      GRANDE 


i  J01  N.  MONROE  ST 

i  K)5  N.  MONROE 

^50  APALACHEE  PKWY 


£    US  HWY.  27 

t  127  E.  APALACHEE  PKWY 

2  '38  N.  MONROE  ST 

1  81  TIMBERLANE  DR  

1  101  W.  TENNESSEE  ST 

7  S  N.  MONROE  ST , 

2J20  APALACHEE  PKWY  .... 
5  N  MONROE  ST  


■Fit  756 
FL1776 
FLt373 

MOTE 
FL1303 
FL1734 
FL41I9 
FLi:69 
FLI36S 
FL1756 
FLia59 
FL1362 
FL4061 

PALM. 
FLI353 
FLia32 
FL1782 
FL1836 

EAST 


SUITES 


CASA  LOMA  MOTEL 
COLUMBIA  MOTEL 

COMFORT  INN  ..  „ 

CORAL  MOTEL  ............. 

COURTYARD  BY  MARRIOTT 
CBOSSTOWN  INN 
CROWN  STERLING  SUITES 
CROWN  STERLING  SUITES 
CROWNE      PLAZA      SABAL 


DAYS  INN  

DAYS  INN  7125   ...._ 

DAYS  INN  AIRPORT  ....... 

OAVS  INN  auSCH  GARDENS 


2  00  N.  MONROE  ST 

2J3O  N.  MONROE  ST  .... 

MAHAN  DR  

1  S.  ADAMS  ST 

W.  TENNESSEE  ST  ..... 

NW  CAPITAL  CIR  _ 

17  E.  APALACHEE  PKWY 
APALACHEE  PKWY  .... 

50  W.  TENNESSEE  

22  H.  MONROE  ST  


6  371 

1 

2  001 

n  951 

3 

2I2O/ 

2 

2 


I  J' 

;  3 


100  APALACHEE  PKWY 


II  30  N.  MONROE  

Sfi  W.  TENNESSEE  ST 

HfWY.  20 _ 

61  30  APALACHEE  PKWY  ....!." 

2  21  W.  TENNESSEE  ST 

31  X  W.  COMMEROAL  BLVD 
1;  307  NEBRASKA  AVE 

3  '0  NEBRASKA  AVE  

1:  37  E.  HILLSBOROUGH  AVE 

3:  '4  S,  DALE  MABRY 

3;  '  e  FLETCHER  AVE 

1    36  E  HILLSBOROUGH  AVE 
&  39  S.  DALE  MABRY  

A(  >0  GANDY  BLVD   ...„..„  . 

3C  }  S.  DALE  MABRY 

7;  I  S.  DALE  MABRY  ..... 

9:  it  E  AOAMO  DR „.„ 

2C  !i  E.  BUSCHBLVO .™. 

46    t  N  US  HWY  301  

8-  !  S.  FALXENBURG  RD, 


3«  iO  ! 


I  OANOY  BLVD 

:2  NEBRASKA  AVE 

7  N  FLORIDA  AVE 

..«~ —  i  1CfC7  PRINCESS  PALM  BLVO 


35  ;0  NEBRASKA  AVE  

TO  2  E.  HILLSBOROUGH  AVE 
21  16  c.  BUSCH  BLVD  .... 
21     W.  HILLSBOROUGH  AVE  . 
38  S  W.  CYPRESS  AVE  __ 

36  9  GANDY  BLVO  

V.    10  N.  30THST  

44  0  W.  CYPRESS  ST  .... 

10  21  PRINCESS  PALM  AVE  .. 

99  2  AOAfJIO  OR  _.. 


FLETCHER  AVE 
2  N.  DALE  MABRY  .. 


25  0  N  50TH  ST  


TALLAHASSEE  FL  32301-5299 


TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 
TALUHASSEE 
TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 


FL  32301-3674 

FL  32303- 

FL  32304-7780 

FL  32311- 

FL  32303^1899 
FL  32303-4899 
FL  32301-1720 

FL  32303-  

FL  32301-3098 
FL  32301-1394 


(       ) 


TALLAHASSEE  FL  32301-3097 
TALLAHASSEE  FL  32308-3397 

TALLAHASSEE  FL  32303-2829 

TALLAHASSEE  FL  32303-3604  . 
TALLAHASSEE  FL  32303-3636 
TALLAHASSEE  FL  32301-3608 


TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 

TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 
TALLAHASSEE 


FL  32301-  

FL  32301-4583 
FL  32303-4030 

FL  32308-  

FL  32304-3347 
FL  32303-6138 

FL  32301- 

FL  32301-1222  , 

FL  32303-3637  . 
FL  32303-3637  . 

FL  32301- 

FL  32301-7774  . 
FL  32304-2649  . 

FL  32303-  

FL  32301-5298  . 
FL  32301-4853  . 
FL  32304-2340  . 
FL  32303-4030  . 


TALLAHASSEE  FL  32303-5533 


TALLA.HASSEE  FL  32304- 


TALLAHASSEE  FL  32310- 

TALLAHASSEE  FL  32301-4121  „ 
TALLAHASSEE  FL  32304-3199 

TAMARAC  FL  33309- 

TAMPA  FL  33612-5343  

TAMPA  FL  33604-6853  

TAMPA  FL  33604-7209  .......... .. 

TAMPA  FL  33629-7842  

TAMPA  FL  33612-3408  _... .. 

TAMPA  FL  33604-7206 „ . 

TAMPA  FL  3361 1-5103  .. 

TAMPA  FL  33611-3306  . 

TAMPA  FL  33609-394S  ........    . 

TAMPA  FL  33609-4491 

TAMPA  FL  33619-2697 _,.;„ 

TAMPA  FL  33612-  ..  :. 

TAMPA  FL  33610-7300 ..J..L" 

TAMPA  FL  33619- 


TAMPA  FL  3361 1-2608 
TAMPA  FL  33603-6030 
TAMPA  FL  33604-5595 
TAMPA  FL  33619-  


TAMPA  FL  33604-5655 
TAMPA  FL  33604-7204 

TAMPA  FL  33612- 

TAMPA  FL  33604-  

TAMPA  FL  33607-4802  . 
TAMPA  FL  3361 1-2608  . 
TAMPA  FL  33612-6444 
TAMPA  FL  33607-4007  . 
TAMPA  FL  32610- 


TAMPA  FL  336)9-2611  ..._ 
TAMPA  FL  33612-2699  ...„ 

TAMPA  FL  33607-2409  

TAMPA  FL  33619-2799  ..... 


904 


904' 


904 


904: 


904 


813: 


385-8155 


562-2000 


385-7172 


877-4437 


222-8161 


684-4007 


931-3313 


3)623-6362 
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FL173S  DAYS  INN  BUSCH  GARDENS 

MAIN. 

FL1806  DAYS  INN  DOWNTOWN  

FL1873  DAYS  INN  ROCKY  POINT  ..... 

FL1807  DOWNTOWN  MOTEL  

FL1762  EAST  GATE  MOTEL  ..„.. 

FL1874  EAST  LAKE  INN  

FL1840  ECONOLOOGE  

FLieZS  ECONOLOOGE  BUSCH  GAR- 
DENS EA. 

FL1848  ECONOMY  INN  

FL1865  ECONOMY  INNS  OF  AMER- 

K>. 

FL1790  EL  RANCHO  MOTEL  

FL4171  EMBASSY    SUITES    HOTEL 

AIRPORT. 

FL1820  EXPRESSWAY  INN  NORTH  .. 

FL1737  GARDEN  VIEW  MOTEL 

FL1847  GOLDEN  KEY  MOTEL 

FL1829  GOLDEN  MOTEL  

FL1757  GOOD  SAMARITAN  INN 

FL1763  GRANADA  MOTEL 

FL1863  GUEST      QUARTERS      ON 

TAMPA  BAY 

FL4246  GUEST    QUARTERS    SUITE 

HOTEL 

FL1851  GUEST  QUARTERS  TAMPA  . 

FL1839  H  &  H  INN  ...» 

rL1774  HACIENDA  MOTEL  COURT  .. 

FL1875  HAMPTON  INN  ._ 

FL>777  HARBOR  UGHT  MOTEL  

FL1867  HARBOUR  ISLAND  HOTEL  .» 

FL1766  HAVEN  MOTEL  

FL1812  HAYES  MOTEL  

FL1823  HOLIDAY  INN  AIRPORT 

FL1736  HOLIDAY       INN       ASHLEY 

PLAZA. 

FL4071  HOLIDAY  INN  BUSCH  GAR- 
DENS. 

FL1787  HOLIDAY      INN      EXPRESS 

TAMPA  STADIUM  AIRPORT. 

FL1871  HOLIDAY  INN  SABAL  PARK  . 

FL1744  HOLIDAY  INN  TAMPA  STATE 

FAI. 

FL1740  HOWARD  JOHNSON  tOOQE 

FL1844  HYATT  REGENCY    

FL0038  HYATT  REGENCY  TAMPA  ..„ 

FL1867  HYATT  REOENCV 

WESTSHORE. 

FL1752  IDEAL  MOTEL  

FL1822  INTERCHANGE  MOTOR 

LODGE. 

FL1773  JAY  HAWK  MOTEL 

FL4202  LA  QUINTA  INN  (S0O 

FL4201  LA  QUINTA  INN  2S97 

FL1788  LOMA  LINDA  MOTEL 

FL1809  LOTUS  MOTEL 

FL1783  LUXURY  MOTEL 

FL1866  MACDILL  MOTEL 

FL1797  MACS  MOTEL  „ 

FL1826  MARRKDTT  AIRPORT  HOTEL 

FL1805  MAYFLOWER  MOTEL  

FL1792  MOROCCO  MOTEL  

FL1S16  MOTEL  301 

FLiaeQ  MOTEL  6  1192  „.... 

FL1866  MOTEL  6  483  

»L1743  NEW  CIGAR  CITY  MOTEL  ™. 

FL1781  OASIS  MOTEL 

FL1870  0»««ll  HOTEL 

FL1786  OPEN  GATE  MOTEL  

FLl7e5  ORANGE  MOTEL  -..^ 

FL1817  PARK  MOTEL - 

FL1766  PRINCESS  MOTEL 

FL1748  QUALITY  INN  

FL4114  QUALITY  SUITES  HOTEL  

FL1837  RADiSSON     BAY     HARBOR 

INN. 

FL1796  RAMADA  HOTEL 

FL1824  RAMADA         HOTEL-TAMPA 

AIRPORT. 

FL1828  RAMADA  INN  USF 

FL1799  RANCH  HOUSE  MOTEL 

FL1846  RED  ROOF  INN 

FLieei  RED  ROOF  INN  . ,.. 

FLie72  RED  ROOF  INN  173  


2901  E.  BUSCH  BLVD 


515  E.  CASS  ST ^_ 

7627  COURTNEY  CAtJIPBEU 

2733  FLORIDA  AVE 

1301  E.  HfUSBOROUGH  AVE 
6529  E.  HILLSBOROUGH  AVE 

1701  E.  BUSCH  BLVO  

2905  N.  50TH  ST  

1810  E.  BUSCH  BLVD  

6606  E  BUFFALO  AVE 

7100  NEBRASKA  AVE 

555  W.  SHORE  BLVD 


3693  GANDY  BLVD  

2500  E.  BUSCH  BLVD  „_ 
2523  E.  BUSCH  BLVD 
4011  E.  COLUMBUS  DR 

3302  N.  FLORIDA  AVE 

717  S.  STERLING  AVE 

3050  NW  ROCKY  POINT  OR 

4400  W.  CYPRESS  ST 


655  N.  WESTSHORE 

813  E  7TH  AVE 

4109  E.  HILLSBOROUGH  A  i/E  .„ 

4817  W.  LAUREL  ST  .k 

3301  W.  KENNEDY  BLVO 

725  S.  HARBOUR  ISLAND  BLVD 

7007  NEBRASKA  AVE 

4712  E.  HILLSBOROUGH  AVE  » 

4500  W.  CYPRESS  ST  

111  W.  FORTUNE  ST 

2701  E.  FOWLER  AVE 

4732  N.  DALE  MABRY  . 

10221  E.  PRINCESS  PALM  AVE 
2708  N.  SOTH  ST 


720  E.  FOWLER  AVE 

2  TAKtf>A  Cmr  CTR 

211  N.  TAMPA  ST 

6200  COURTNEY  CAMPBELL  . 

3402  E.  HIUSBOROUGH  AVE 
109  E.  FOWLER  AVE 


3415  NEBRASKA  AVE 
2904  MELBOURNE  BLVD 

4730  SPRUCE  ST 

6408  NEBRASKA  AVE 
5302  E.  FOWLER  AVE 


4600  E.  HtLLSBOAOUOH  AVE 

6227  S.  DALE  MABRY 

5605  NEBRASKA  AVE 

TAMPA  AIRPOR' 

7510  N.  FLORIDA  AVE 

4610  S.  DALE  MABRY 

3411  N.  US  HVI/Y.  301 

6510  N.  US  HWY.  301   

333  E.  FOWLER  AVE  

6804  E.  HILLSBOROUGH  AVE 

6720  N.  NEBRASKA  AVE  _ 

700  N.  WESTSHORE  BLVO  _... 

4810  FLORIDA  AVE  - 

7800  N.  NEBRASKA  AVE 

2709  W.  KENNEDY 

6435  W.  HILLSBORO  AVE  ....... 

210  E.  FOWLER  AVE  

3001  UNIVERSITY  CTR.  DR  ._ 
770)  COURTNEY  CAMPBEa  . 


820  E.  BUSCH  BLVD 

5303  W.  KENfJEOY  BLVD 

400  E  BEARSS  AVE 

2909  S.  SOTH  ST 


5001  N.  US  HWY.  301  . 
2307  E.  BUSCH  BLVO  , 
10121  HORRACE  AVE 


TAMPA  FL  33612-8798 


TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 


FL  33602-3499 
FL  33607-1431 
FL  33602-1521 
FL  33604-7209 
FL  33610-4104 
FL  33612-8661 
FL3361&-2399 


TAMPA  FL  33612-8664 
TAMPA  FL3361&-1118 

TAMPA  FL  33604-4992 
TAMPA  FL  33609- 


TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 


FL  33611-2807 
FL  33612-8412 
FL33612-4411 
FL  33606-3289 
FL  33603-5861 
FL  33606-4506 
FL  33607-1438 


TAMPA  FL  33607- 


TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAklFA 
TAMPA 


FL  33609-1991 
FL  33602-2506 
FL  3361&-6242 

FL  3362&- 

FL  33609-2903 
FL  33602-6731 
FL  33604-4998 
FL  33610-4753 
FL  33607-4084 
FL  33602-3299 


TAMPA  FL  33612- 

TAMPA  FL  33614-6896 

TAMPA  FL  33610-9612 
TAMPA  FL  33619-2408 

TAMPA  FL  33612-6332 
TAMPA  FL  33602-6127 

TAMPA  FL  33603- 

TAMPA  FL  33607-6916 

TAMPA  FL  33610-4534 
TAMPA  FL  33612-6227 


TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 


FL  33603-6035 
FL3360S-2457 
FL  33607-1497 
FL  33604-6261 
FL  33617-2222 
FL  33610-6250 
FL  3361 1-4807 
FL  33604-7123 

FL  33607- 

FL  33604-4104 
a  3361 1-2602 
FL  33619-2213 
FL  33610-9560 
FL  33612-5231 
FL  33610-4198 
FL  33604-5659 
FL  33609-1123 
FL  33603-2118 
FL  33604-4241 
FL  33609-3298 
FL  33634-5000 
FL  33612-5297 

FL  33612-  

FL  33607-1430 


TAMPA  FL  33612-8000 
TAMPA  FL  33609-2414 

TAMPA  FL  3361 3- -.699 
TAMPA  FL  33619-6046 
TAMPA  FL  33610- 
TAMPAFL  33612-6407 
TAMPA  FL  33619-8015. 


<      )  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
(813)875-1555 

)  - 

)  - 

)■  - 

)  - 

)  - 

)  - 

)  - 

:81 3)873-8675 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

(813)971-4710 

(813)877-6061 

)  - 

)  - 

)  - 

)  - 

(813)226-1234 

)  - 

)  - 

)  - 

)  - 

(813)623-3591 

:81 3)287-0440 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

(813)933-7275 

(813)971-8930 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
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PUXXM  RESIDENCE   INN   BY   MAR- 
RK3TT. 

FLiaOt  REX  MOTEL  

FLiarS  RIVERSIDE  HOTEL 

FL1821  ROOEWAY  SAFARI  INN  

FL1843  ROYAL  PALM  MOTEL  

FL1831  SCOTTISH  INN 

FL1833  SCOTTISH  INN 

FL1794  SEMINOLE  MOTEL 

FL1800  SHAWS  MOTEL  

FL1852  SHERATON  GRAND  HOTEL  . 

FLiaea  sheraton  tampa  east  .... 

FL<093    SHONEY-S  INN  

FL1738    STAR  MOTEL 

FL1760    SUNNY  SOUTH  MOTEL  

FL1754    SUNSHINE  MOTEL 

FLiaaO    SUPER  8  TAMPA  AIRPORT  .. 

FL1745    SWAN  MOTEL  „.... 

FL1819    TAHITIAN  INN  

FL1845    TAMPA  AIRPORT  HILTON  AT 
METRO  CENTER. 

FL1842    TAMPA  MARRIOTT  HOTEL  .„ 

TAMPA  MOTEL  t  

TAMPA  MOTOR  LODGE  

THE  DUTCH  MOTEL 

THE  LAMPLIGHTER  MOTEL  . 

THE  OAKS  MOTEL  

THE  RESIDENCE  INN  

TOPICANA  INN  

TRAVEL  INN  

TRAVELERS  MOTEL 

TRAVELOOGE 

VILLAGE  MOTEL 

WYROHAM     HARBOUR     IS- 


FL1791 
FL1778 
FL1780 
FL183a 
FLIBM 

FLiesa 

FLie35 
FL1761 
FL17e7 
FL1849 
FL1772 
FL4105 
LAND 
FL32B9 


TARPON 


DAYS  INN 

SPRINGS. 

FL3246    GOLFVIEW  MOTEL 

FL3066    GULF  MANOR  MOTEL  

FL3275    QUAUTY       INN       TARPON 

SPRINGS. 

FL3251     SCOTTISH  INNS  

FL3313    SPRING  BAYOU  INN  

FL32e5    SUNBAY  MOTEL  .„ 

FL33t7    TARPON  SHORES  INN  

FL1959    HOSPITALITY  INN  

FL1939    PINK  TOP  MOTEL  „ 

FL1934    SCOTTISH  INN 

FL1950    TAVA  DORA  MOTEL *.. . 

FLI937    VILLA  LAGOON  INN  

FL2352    KEYS  MOTEL 

FL23I4    TAVERNIER  HOTEL  _. 

FL2370     TROPIC  VISTA  MOTEL  ... 

FLI879    SHONEYS  INN  

FL2816    COLOGNE  MOTEL „. 

FL2302    COMFORT  SUITES 

FLI793     DEL  RIO  MOTEL  

FL1973    GFIEEN  WAVE  MOTEL    ™  . 

FL0330    BEST  WESTERN , . 

FL0378     DAYS  INN  _.^ ; 

FL03a7     EL  PATIO  MOTEL  _.  .'.' 

FL4096    HOLIDAY      INN'  -  KENNEDY 

SPACE  CENTER. 
FL4I53    HOWARD  JOHNSON  LODGE 

KENNEDY  SPACE  CENTER 

FL0360    PASSPORT  INN  

FL0392    QUALITY      INN      KENNEDY 

SPACE  C. 
FLC333     RA.VAOA       INN      KENNEDY 

SPACE  COURT 
FL038a     ROOEWAY  INN     . 
FL03I9    SEMINOLE  MOTEL    .    „ 

FL0307    SIESTA  MOTEL ! ^; 

FL03r6    SOUTHWINO  MOTEL 
FL035O    THREE  OAKS  MOTEL 
FL3032    ALGIERS  RESORT  MOTEL 
FL3223    BEACH        HOUSE        EAST 

MOTEL 

.3305     BELLAMAR 




tf"— 



.-:.^. 

— 





s._. 

RTI 

~ — 



APARl 
FL32I3 
FL3n9 
Fl3130 
Fl3I53 

MOT=: 


MOTEL        & 
MENTS. 

aiLMAR  MOTEL  

BLUE  WATERS  MOTEL  ..    . 
BUCCANEER  II  MOTEL  ...     . 
BUCCANEER  RESORT 


RTI 


3  '05  N.  ROCKY  POINT  OR  . 

2  139  W.  HIUSBORO  AVE  .. 
2  »  ASHLEY  OR  

4  39  E.  BUSCH  BLVD 

5109  N.  NEBRASKA  


3  061 

3  66( 


1  414  N.  CENTRAL  AVE 

4  i30  E.  COLUMBUS  DR  

7  !00  N.  FLORIDA  AVE  

I  09  E.  HiaSBOROUGH  AVE 
4  60  W.  KENNEDY  „.. 

7  01  E.  HILLSBOROUGH  AVE 

8  02  MERRIS  BRIDGE  RD  .„. 
If809  E.  US  HWY.  92  

W.  HILLS80R0  AVE 

GANDY  BLVD  

2*55  N.  DALE  MABRY 

ft  11  NEBRASKA  AVE 

e  1  S.  DALE  MABRY 

2j25  N.  LOIS  AVE  _... 

1*)1  N.  WESTSHORE  BLVD  .... 
3  10  W.  HiaSBOROUGH  AVE 

II  20  S.  DALE  MABRY 

II  8  W.  HILLSBOROUGH  AVE  .. 

1i  208  N.  FLORIDA  AVE  

31  01  N.  NEBRASKA  AVE 

31  75  POCKY  POINT  DR  

4!  28  E  COLUMBUS  DR  

a;  0  W.  KENNEDY  BLVD  

IS  400  NEBRASKA  _ 

9S  52  N.  30TH  ST  

41  DO  E.  HILLSBOROUGH  AVE  . 
73  5  S.  HABOUR  ISLAND  BLVD 

4(  350  S.  US  HWY.  19  _. 


UT5S.  PINELLAS  AVE  . 
S<  }  WHITECOMB  BLVD 
31  r24  US  HWY.  19 


11) 


W  TARPON  AVE 

W.  TARPON  AVE 

TARPON  AVE 

US  HWY.  19  

E.  BURLEIGH  BLVD  

1^15  OLD  HWY.  441  44  

E.  BURLEIGH  BLVD  

1  E.  ALFRED  ST  

W.  LAKESHORE  BLVD  ... 

1  OVERSEAS  HWY  

HWY.  MM  9  

88  MM  90 

NEW  MORRIS  BRIDGE 

HWY.  1  ..„  . 

SW  US  1  

301  E.  WALKER  


X 

51  W. 

4C  )46l 

7C) 

1 

1 

14l)1 

90 

90)1 

Ol  ERSEAS  I 

B<  X 

86  12 

Ui 

II 

U 


18  KJ3! 


45|3  PALM  BEACH  BLVD  .... 

34  i5  CHENEY  HWY  ^fc...., 

34  10  W.  GARDEN  ST  

BC  X  253  

4g|t  S.  WASHINGTON  AVE 


ta  9  RIVERSIDE  DR 


5t|  S.  WASHINGTON  AVE 
37  5  W  CHENEY  HWY 

33  0  CHENEY  HWY  


36  5  CHENEY  HWY  

13  1  S.  WASHINGTON  AVE  „... 
20  8  S.  WASHINGTON  AVE  .__ 

15  0  S.  WASHINGTON  

70    S.  HOPKINS  AVE . ._. 

til  00  GULF  BLVD „ 

'21  35  GULF  BLVD 


tO(  33  GULF  BLVD 


lOl  50  GULF  BLVD 

811  5  W.GULF  BLVD  ....... 

101  36  GULF  BLVD _.. 

101  30  GULF  BLVD 


TAMPA  FL  33607- 


TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 

TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 
TAMPA 


FL  33614-6081 
FL  33602-5138 
FL  33617-5998 
FL  33604-7127 
FL  33612-5615 
FL  33605-3235 
FL  33604-4896 
FL  33610-8229 
FL  33609-2591 
FL  33610-4227  , 

FL  33617-  

FL  33610-  

FL  33614-5995 
FL  3361 1-2608 

FL  33607-  .-... 

FL  33604-6260  . 
FL  33609-3994  . 
FL  33607-2395  . 

FL  33607-4796  . 

FL  33614-  

FL  33629-5043  . 
FL  33604-6925  . 
FL  33612-4214  . 
FL  33603-5015  . 
FL  33607-5804  . 
FL  33605-3292  . 
FL  33606-1419  . 
FL  33612-5357  . 
FL  33612-8717  . 
FL  33610-5243  . 
FL  33602-  


(813)281-5677 


TARPON  SPRINGS  FL  34689-9306 

TARPON  SPRINGS  FL  34689-3723 
TARPON  SPRINGS  FL  34689-2604 
TARPON  SPRINGS  FL  34689-3942 

TARPON  SPRINGS  FL  34689-3434 
TARPON  SPRINGS  FL  34689-3432 
TARPON  SPRINGS  FL  34689-3431 
TARPON  SPRINGS  FL  34689-4821 

TAVARES  FL  32778-2299 

TAVARES  FL  32778-5099 

TAVARES  FL  32778-2402 

TAVARES  FL  32778-3505 

TAVARES  FL  32778-2398 

TAVERNIER  FL  33070-  . 

TAVERNIER  FL  33070- 

TAVERNIER  FL  33070- 
TEMPLE  TERRACE  FL  33617- 

TEQUESTA  FL  33458- 

TEQUESTA  FL  33469-1715      . 
THONOTOSASSA  FL  33592- 

TICE  FL  33905-3452  

TITUSVILLE  FL  32780-2502 
TITUSVILLE  FL  32796-3099  . . 
TITUSVILLE  FL  32780-  ........... 

TITUSVILLE  FL  32780-  


TITUSVILLE  FL  32780- 


TITUSVILLE  FL  32796-7691 
TITUSVIUE  FL  32780-2507 

TITUSVILLE  FL  32780-2503 


TITUSVILLE  FL  32780-2507 
TITUSVILLE  FL  32780-4260 
TITUSVILLE  FL  32780-4739 
TIPJSVILLE  FL  32780.4714     . 
TITUSVILLE  FL  32780-4203  . 
TREASURE  ISLAND  FL  33706-4598 
TREASURE  ISLAND  FL  33706-5123 

TREASURE  ISLAND  FL  33706-4807 

TREASURE  ISLAND  FL  33706-4859 
TREASURE  ISLAND  FL  33706-3599 
TREASURE  ISLAND  FL  33706-4745 
TREASURE  ISLAND  FL  33706^790 


8131 


813] 


813; 


407; 
407; 


223-2222 


1985-8525 


1229-5000 


269-2121 
1267-7900 
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FL3158  CHERI  LYN  MOTEL 

FL3060  EBB  TIDE  MOTEL  

FL3039  EL  REY  &  EL  NOR  MOTEL  ... 

FL3177  ELDORADO  MOTEL 

FL3025  FARGO  MOTEL 

FL3233  FORBES  MOTEL  &  APART- 
MENTS. 

FL3085  HARBOUR  INN  &  MARINE  .... 

FL3292  HOLIDAY  INN-TREASURE  IS- 
LAND. 

FL3264  HOWARD  JOHNSONS 

MOTOR  LODGE. 

FL3306  ISLAND  INN  SHORES  

FL3290  JEFFERSON  MOTEL  

FL3078  JOHNS  PASS  BEACH 
MOTEL  &AP. 

FL3027  JOLLY  RODGER  MOTEL 

FL3087  KINGFISH  MOTEL  EFFI- 
CIENCY. 

FL3346  MAPLE  LEAF  MOTEL  8 
APARTMENTS. 

FL3293  MITCHELL  MOTEL  

FL3101  MOLLOY  GULF  MOTEL  .„ 

FL3265  RAMADA  INN  „„.-. 

FL3354  RICHARD  III  MOTEL 

FL3048  SAN  DUNE  MOTEL „ 

FL3028  SAN  TAN  APT  &  MOTEL  

FL32ei  SATELLITE  MOTEL 

FL321 1  StA  CHEST  MOTEL  

FL3198  SEA  LORE  MOTEL  

FL3146  SEASPIRE  MOTEL 

FL3277  SHIFTING  SANDS  MOTEL  .... 

FL3170  SKYLARK  MOTEL  „ 

FL3161  SUNCOAST  MOTEL 

FL3244  SUNNY  SOUTH  MOTEL  

FL3282  SUNRISE  MOTEL 

FL3164  SWASHBUCKLER  MOTEL  & 
APARTMENTS. 

FL3312  THE  BAYSIDE  INN  „„ 

FL3011  THUNDERBIRD  MOTEL  ........ 

FL3268  TRAOEWINDS  MOTEL  

FL3nO  TREASURE  ISLAND  MOTEL  =. 

FL3137  VAGABOND  MOTEL  

FL3225  WINDJAMMER  APART- 

MENTS-MOTEL. * 

FL1931  FOX  DEN  MOTEL  

FL2439  EAST  GATE  MOTOR  LODGE 

FL2445  HILTOP  MOTEL 

FL3661  BEST  WESTERN  VENICE 
RESORT. 

FL3653  CANDLE  LITE  MOTEL  

FL3589  EL  PATIO  HOTEL 

FL3625  GONDOLIER  MOTEL  

FL3610  INN  AT  THE  BEACH  RE- 
.     SORT. 

FL3662  KON  TIKI  MOTEL  

FL3667  MOTEL  6  364  

FL3640  PALOS  HEIGHTS  MOTEL  

FL3599  SUN  GLO  MOTEL  

FL3668  VERANDA  INN  OF  VENICE  ... 

FL3596  YAKKA  RIVER  INN 

FL1912  AOUARUS  RESORT  MOTEL  . 

FL1901  BEACH  VUE  MOTEL 

FL1907  BEST  WESTERN  VERO 
BEACH  INN. 

FL1894  BUDGET  INN  OF  VERO 
BEACH. 

FL1908  CITRUS  MOTEL  

FL1905  DAYS  HOTEL  VERO  BEACH 

FL1906  DAYS  INN  OF  VERO  BEACH 

FL1895  DOLPHIN  MOTEL 

FL1893  HOLIDAY  INN  COUNTRY 
SIDE. 

FL1903  HOLIDAY  INN  OCEANSIDE  ... 

FL1890  HOWARD  JOHNSON  MOTOR 
LODGE. 

FL1897  ISLANDER  RESORT  MOTEL 

FL1902  LANDMARK  MOTOR  LODGE 

FL1911  OCEANAIRE  MOTEL 

FL1910  REXTON  INN 

FL1909  RIVIERA  INN 

FL1889  ROYAL  PARK  MOTOR  INN  .„ 

FL1900  SOUTH  BEACH  MOTEL  

FL4264  VERO  BEACH  COMFORT 
INN. 


1 1705  GULF  BLVD  ... 
11903  GULF  BLVD... 

240  108TH  AVE 

11 360  GULF  BLVD... 
10810  GULF  BLVD  ... 
279  104TH  AVE 


212  108TH  AVE  ....^ 
11908  GULF  BLVD  ..„ 

11125  GULF  BLVD  .... 


9930  GULF  BLVD 

101 16  GULF  BLVD..- 

12600  GULF  BLVD 


11525  GULF  BLVD... 
12725  KINGFISH  DR 

125  119THAVE 


8801  HARRELL  AVE  . 
10154  GULF  BLVD.... 
12000  GULF  BLVD  .... 
10225  GULF  BLVD  .... 
12620  GULF  BLVD  .... 
7901  W.  GULF  BLVD 
11205  GULF  BLVD  .... 
11780  GULF  BLVD.... 
10089  GULF  BLVD  .... 
11799  GULF  BLVD.... 
10232  GULF  BLVD  .... 
10149  GULF  BLVD  .... 
10264  GULF  BLVD.... 
12501  GULF  BLVD  „.. 

9630  GULF  BLVD 

11875  GULF  BLVD.... 


11365 
10700 
10300 
10315 
11325 
10450 


GULF 
GULF 
GULF 
GULF 
GULF 
GULF 


BLVD. 
BLVD. 
BLVD. 
BLVD. 
BLVD. 
BLVD. 


27  S.  CENTRAL  AVE  BOX  31 

79  JOHN  SIMS  PKWY  „. 

434  HWY.  190  „. 

455  N.  VENICE  BYPASS  


1602  S.  TAMIAMI  TRAIL 

229  W.  VENICE  AVE  

340  S.  TAMIAMI  TRAIL  .. 
101  ESPLANADE  AVE  ... 


609  S.  TAMIAMI  TRAIL  ... 
281  N.  VENICE  BYPASS 

616  GOLF  DR 

1746  S.  TAMIAMI  TRAIL  . 
625  S.  TAMIAMI  TRAIL  ... 

121  PLAMORE  DR 

3544  OCEAN  OR 

3005  S.  OCEAN  DR  

4700N.  A1A  


2022  8TH  AVE 


3256  N.  US  HWY.  1 
3244  OCEAN  DR  .... 

8800  20TH  ST  ........ 

1850  US  HWY.  1  .... 

8727  20TH  ST  

3384  OCEAN  DR  .... 
1725  US  HWY.  1  ..... 


3101  OCEAN  DR 

1706  US  HWY.  1  

1021  US  1  V 

1985  90TH  AVE 

1605  S.  OCEAN  DR  

1055  ROYAL  PALM  BLVD 

1705  S.  OCEAN  DR  „.. 

950  US  1  


TREASURE 
TREASURE 
TREASURE 
TREASURE 
TREASURE 
TREASURE 


ISLAND 
ISLAND 
ISLAND 
ISLAND 
ISLAND 
ISLAND 


FL  33706-5199  . 
FL  33706-5196 
FL  33706-4704  , 
FL  33706-4693  , 
FL  33706-4791 
FL  33706-4805 


TREASURE  ISLAND  FL  33706-4743  . 
TREASURE  ISLAND  FL  33706-5122  . 

TREASURE  ISLAND  FL  33706-4795  . 

TREASURE  ISLAND  FL  33706-3216 
TREASURE  ISLAND  FL  33706-4S91 
TREASURE  ISlAND  FL  33706-5027  , 

TREASURE  ISLAND  FL  33705-4696  , 
TREASURE  ISLAND  FL  33706-5021 

TREASURE  ISLAND  FL  33706- 


TREASURE 
TREASURE 
TREASURE 
TREASURE 
TREASURE 
TREASURE 
TREASURE 
TREASURE 
TREASURE 
TREASURE 
TREASURE 
TREASURE 
TREASURE 
TREASURE 
TREASURE 
TREASURE 

TREASURE 
TREASURE 
TREASURE 
TREASURE 
TREASURE 
TREASURE 


ISLAND 
ISLAND 
ISLAND 
ISLAND 
ISLAND 
ISLAND 
ISLAND 
ISLAND 
ISLAND 
ISLAND 
ISLAND 
ISLAND 
ISLAND 
ISLAND 
ISLAND 
ISLAND 

ISLAND 
ISLAND 
ISLAND 
ISLAND 
ISLAND 
ISLAND 


FL  33706-3339  . 
FL  33706-4847  . 
FL  33706-5193  . 

FL  33706-  

FL  33706-5018  . 
FL  33706-3539  . 
FL  33706-4699  . 
FL  33706-5191  . 
FL  33706-4806  . 
FL  33706-5198  . 
FL  33706-481 1  . 
FL  33706-4808  . 
FL  33706-4893  . 
FL  33706-5015. 
FL  33706-3210  . 
FL  33706-51 19  . 

FL  33706-4678  . 
FL  33706-4788  . 
FL  33706-4894  . 
FL  33706-4812  . 
FL  33706-4641  . 
FL  33706-4857  . 


UMATILLA  FL  32784- _. 

VALPARAISO  FL  32580- 

VALPARAISO  FL  32580- _ 

VENICE  FL  34292-1095  „ 

VENICE  FL  34293-1633  _. 

VENICE  FL  34285-2002  

VENICE  FL  34285-2422 

VENICE  FL  34285-  

VENICE  FL  34285-  

VENICE  FL  34292-  

VENICE  FL  34285-3206  

VENICE  FL  34293-1635  

VENICE  FL  34285-3250  

VENICE  FL  34293-7508  

VERO  BEACH  FL  32960- 

VERO  BEACH  FL  32963-1953 
VERO  BEACH  FL  32963-1346 

VERO  BEACH  FL  32960-5420 

VERO  BEACH  FL  32960-4506 
VERO  BEACH  FL  32963-1996 
VERO  BEACH  FL  32966-1708 

VERO  BEACH  FL  32960- 

VERO  BEACH  FL  32966- 

VERO  BEACH  FL  32963-1696 
VERO  BEACH  FL  32960- 

VERO  BEACH  FL  32963-1955 
VERO  BEACH  FL  32960-5545 

VERO  BEACH  FL  32960- 

VERO  BEACH  FL  32966-6621 
VERO  BEACH  FL  32963-2252 
VERO  BEACH  FL  32960-648  - 
VERO  BEACH  FL  32963-2263 
VERO  BEACH  FL  32960- 


[813)484-8471 


1407)569-0900 


UMI 
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FL1891     VEROS  MOTEL  

FL3525    CASA  DE  VILANO  MOTEL  .... 

FL3507    NEWTS  MOTEL 

FL3531    OCEAN  BLUE  MOTEL  

FL3509    TOWN  &  COUNTRY  MOTEL 

&  ARTS. 

FL3500    VILANO  BEACH  MOTEL 

FLie99    PEACOCK  LOUNGE 

RESTURANT  &  HOTEL. 
FL1896    PENNWOOO  MOTOR  LODGE 

FL19C4    SHADY  ACRES  MOTEL 

FL3654    WARM    MINERAL    SPRINGS 

MOTEL. 

FL1591     GATEWAY  INN  MOTEL  

FL1677    PEACE  VALLEY  MOTEL 

FL1679    TROPICANA  MOTEL 

FL1678-   WAUCHULA  MOTEL  _.. 

FL1924    WAUKEENAH  MOTEL  

FL4265    COMFORT  INN 

FL1707    WEEKI    WACHEE     RESORT 

MOTEL. 

FL3472    SHELL  HARBOR  MOTEL 

HARRIS  MOTELS 

LIVE  AND  LET  LIVE  MOTEL  . 
COURTYARD  BY  MARRIOTT 


PO  BOX  69S 
PC  BOX  82  .. 


RT  1  BOX' 

RFD  1  BOX  25 


FL0678 
FL0691 
FL0406 
WEST 
FL0413 
FL2867 
FL2809 


PALM 


SHONEYS  INN  

AQUA  MOTEL  

BEST       WESTERN 
BEACH  LAKES.       - 

FL2823    BOULEVARD  MOTEL  

FL2929    COMFORT  INN 

FL2894    COMFORT    INN    ON    PALM 
BEACH  LAKES. 

FL2799    COQOINA  MOTEL 

FL2937    COURTYARD         MARRIOTT 

HOTEL 
FL2893    DAYS      INN— WEST      PALM 
BEACH. 

FL2801     DAYS  INN  TURNPIKE 

FL2900    EVERNIA  HOTEL  

FL2606    FLAGLER  COURT  HOTEL  .... 

FL2868    GRANADA  INN  .- 

FL2921     HAMPTON  INN  

FL2875    HELEN      APARTMENTS      S 

MOTEL.  • 
FL2798    HELEN  WILKES  RES  HOTEL 
FL4089    HOLIDAY  INN  PALM  BEACH 

INTR.  AIRPORT. 
FL28J6    HOWARD  JOHNSON  MOTOR 
LODGE  HOJO  INN. 

FL2914    OMNI  HOTEL 

FL2917    PALM  BEACH  AIRPORT  HIL- 
TON HOTEL 

FL2e74    POOL  MOTEL 

FL2822    PRINCESS  MOTEL  „... '.'" 

FL23:'5    RADtSSON  SUITES  PBiA     - 
FL2901     RAMADA  HOTEL'RESORT— 

PALM  BEACH. 
FL2912    ROY  *L  LIONS  HOTEL 

FL28C5    SEA  GRAPE  MOTEL 

FL2829    SOUTHERN  PINES  MOTEL  . 

FL28b9    VAl  I  MOTEL 

Fl.?9'77    VAN  WINK  MOTEL    . . 
FL2S44    WCLLESLEY   INN   AT   WEST 

PAl.M  BEACH. 

FL4205    WEST 

KNIGHTS  INN. 

FLie67    VVEWAfjIOTEL  J.:X.^..^„.... 

FL3715    COLONIAL       HOUSE       INN 

MOTEL. 
FL1669    SUAANN'E  RIVFR  MOTEL 
FL3704    BUDGET  MOTOR  LODGE    ... 
FL3705    DAYS  If  jN  OF  WILOWOOD 

FL3708    ECONO  LODGE  

FL3709    RED  CAPPET  INN  2  .    . 
FL3706    WlLDWOOD  RESORT 
FL2156    RAINTREE  MOTEL 
FL2150    WII.LISTON  MOTOR  INN  .. .'. 
FL2343    DROP  ANCHOR  fJtOTEl 

FL3429    ADMIRAL'S  INN 

FL3366    BANYAN  BEACH  MOTEL  .. 
FL3386    BUDGET    INN    OF    WINTER 

HAVEN. 
FL3422    CAMELLIA  MOTEL  .. 


PALM         BEACH 


PO  BOX  412  


116N.  USHWY.  1 

50  VILANO  RO  

55  VILANO  RD  

0  VILANO  RD  

25  VILANO  RD  


0  E  VILANO  RD  , 
285  a5TH  ST  


SHWY 

IWY.  1   „ 

2597  S.  TAMIAMl  TRAIL 


07  S.  1ST  ST 

39  N.  6TH  AVE  .„ 

USHWY.  17  

WY.  17  „.. 

WY.  27  

373  CORTEZ  BLVD  

?85  COMMERCIAL  WAY 


I  WY.  309  5  M  E 

5  r24  PEMBROKE  RO 

!  roc  PEMBROKE  RD  

J  101  W.  NEW  HAVEN  AVE 

i  131  W.  NEW  HAVEN  AVE 

1  J02  S.  DIXIE „ 

1300  P  B  LA.'<ES  BLVD 


S  197  SOUTHERN  BLVD  „.... 

S  )81  OKEECHOBEE  BLVD 

1  K)1  PALM  BEACH  LAKES  BLVD 

2  »19  BROADWAY 

€  »  NORTHPOINT  PKWY 


2  100  W.  45TH  ST  , 


e  155  OKEECHOBEE  BLVD 

6  19  EVERNIA  ST  ^ 

5  15  CLEMATIS  ST  „ , 

3  105  BROADWAY  .... 

1  i05  BELVEDERE  RD  , 
3  «7  BROADWAY , 


1  0  N.  FLAGLER  DR  .., 
1  01  BELVEDERE  RD  , 


V  01  OKEECHOBEE  BLVD 


1  01  BELVEDERE  

1  0  AUSTRALIAN  AVE 


3i  12  BROADWAY 

6!  -5S.  DIXIE  HWY  „1 

II  38  S.  AUSTRALIAN  AVE  .... 
6;  0  CLEARWATER  PARK  RD 


8  B13THST  

2^18  BROADWAY  

SOUTHERN  BLVD  a.„ 

SfiS  S.DIXIE  

3C  '  BROADWAY _..., 

■0  PALM  BEACH  LAKES 


2;  30  45TH  ST 


S  HWY.  71  

1-  5  i  SR  136 


0'. 
I- 
I- 

w 

I- 
u 

6C 


41   ->M. 

5  &  HWY.  44  ....„, 
5  &  HWY.  44  

1-75  &  HWY.  44  . 

301 
5  &  HWy'a4'"...Z 

HV/Y.  27  i  MILE 


Vi/.  NOBLE  AVE 

8«59  OVERSEAS  HWY  

56  ,\  CYPRESS  GARDENS  BLVD 

18  10  NW  6TH  ST  

40    NW  6TH  ST  


82  I  NW  6TH  ST 


VERO  BEACH  FL  32960-4503  . 

VILANO  BEACH  FL  32095- 

VILANO  BEACH  FL  320S&- 

VILANO  BEACH  FL  32084-  . 
VILANO  BEACH  FL  32084-  ...  . 


VILANO  BEACH  FL  3203:-  . 
WABASSO  FL  32970-9999  . 


WABASSO  FL  32970-0596  

WABASSO  FL  32970-9999 

WARM  MINERAL  SPRINGS  FL  34287- 

WARRINGTON  FL  32507-3309 

WAUCHULA  FL  33873-2201  _ 

WAUCHULA  FL  33873-9704  .  . 
WAUCHULA  FL  3387::L9724 
WAUKEENAH  FL  32344-  .  . 
WEEKI  WACHEE  FL  3461^  . 
WEEKI  WACHEE  FL  34613-451 1 


WELAKA  FL  32093-9999  

WEST  HOLLYWOOD  FL  33023^'2338 
WEST  HOLLYWOOD  FL  33023-2338 
WEST  MELBOURNE  FL  32904-3803  . 

WEST  MELBOURNE  FL  32904-   . 
WEST  PALM  BEACH  FL  33405-48;'6 
WEST  PALM  BEACH  FL  33401-2098 

WEST  PALM  BEACH  FL  33415-1970 
WEST  PALM  BEACH  FL  33417-4323 
WEST  PALM  BEACH  FL  33409-3543 

WEST  PALM  BEACH  FL  33407-5131 
WEST  PALM  BEACH  FL  32407-  


WEST  PALM  BEACH  FL  33407-2073  . 


WEST 
WEST 
WEST 
WEST 
WEST 
WEST 


PALM 
PALM 
PALM 
PALM 
PALM 
PALM 


BEACH 
BEACH 
BEACH 
BEACH 
BEACH 
BEACH 


FL  33417-  

FL  33401-5740 
FL  33401-5303 
FL  33407-4338 
FL  33406-1576 
FL  33407-4892 


WEST  PALM  BEACH  FL  33401- 
WEST  PALM  BEACH  FL  33405- 


WEST  PALM  BEACH  FL  33409-4197 

WEST  PALM  BEACH  FL  33406-1583 
WEST  PALM  BEACH  FL  33405-1473 

WEST  PALM  BEACH  FL  3;'407-5l97 
WEST  PALM  BEACH  FL  33405-4603 
V/EST  PALM  6EACH  FL  33409-6487 
WEST  PALM  BEACH  FL  33401-5236 


WEST  PALM  BEACH  FL 
WEST  PALM  BEACH  FL 
WEST  PALM  BEACH  FL 
WEST  PALM  BEACH  Ft 
//EST  PALM  BEACH  FL 
WEST  PALM  BEACH  FL 


33401-2861 
33407-5495 
334 15-2095 
334C 5-3627 
33407-4898 
33409-  


WEST  PALf/  BEACH  FL  33407-2016 


WEV/AHITCHKA  PL  3-''465- 
WHITE  SPRINGS  rL  32096- 


WHITE  SPRINGS  FL,320^'5-0412 
WlLDWOOD  FL  32785-   ... 

WILDWOCD  FL  32735- 

WlLDWOOD  FL  32785- 

WlLDWOOD  FL  34785-  .    . 
WlLDWOOD  FL  32785-  . ..  . 

WILLISTON  FL  32696-  .„.. 

WiLLISTON  FL  32696-2038 

W1NDLEY  KEY  FL  33036-9713 

WINTER  HAVEN  FL  33884-  .... 
WINTER  HAVEN  FL  33881-2167 
WINTER  HAVEN  FL  33881-4061    . 


WINTER  HAVEN  FL  33881-4015 


904 


4071 


[407, 


407' 


596-9000 


i689-€100 


659-3880 


478-1554 


(       ) 
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CYPRESS  MOTEL  

DAYS  INN „ 

FLORIDA  GARDEN  MOTEL  .. 

HOLER  DAY  INN  

HOUDAY  HOUSE  MOTEL 

HOLIDAY    INN    OF    WINTER 
HAVEN. 
FL3431    HOWARD  X>HNSON  MOTOR 

LODGE. 
FL3418    LAKMAfl  RESORT  MOTEL  .... 

MARIANNA  LAKE  MOTEL  

MILLIES  MOTEL „ „. 

OLDE  ENGLISH  MOTEL 

ONE       HUNDRED       LAKES 
MOTEL. 

FL3385    ORBIT  MOTEL 

RANCH  HOUSE  MOTOR  INN 

RED  CARPET  INN 

REGENCY  INN  

ROSE  MOTEL  

SUNSHINE  MOTEL 

WIS  FLO  HOTEL  

BEST  WESTERN  MT.  VER- 
NON INN 
FL2500    DAYS    INN    ORLANDO/WIN- 
TER PARK. 

FL2668    FORTNIGHTLY  INN  B&B  „ 

LAKEVIEW  INN  

LANGFORD  HOTEL  

TROPICAL  COURT  MOTEL  ... 

VENTURE  INN  MOTEL  

YOUNGSTOWN  MOTEL  

BEST  WESTERN  INN  

KOUNTRY  INN  _. 

NASSAU  HOLIDAY  MOTEL  ... 

PINE  FOREST  MOTEL  .„ 

STEVENS  MOTEL 

TROPIC  MOTEL  

LAKE  OLA  BEACH  MOTEL  ... 

BEST  WESTERN  MOTEL  

FLORIDA  PLAZA  MOTEL  

HAPPY  Hia  MOTEL 

MASTERS     ECONOMY    INN 
TAMPA  N. 

FL2990    RICHARDS  MOTEL 

SIESTA  MOTEL 

TWILITE  MOTEL  

DAYS  INN  ACWORTH  

QUALITY  INN  ACWORTH 

DAYS  INN  ADEL  

ECONO  LODGE  ADEL 

HOWARD  JOHNSON  ADEL  . 

ALBANY  KNIGHTS  INN  

COMFORT  SUITES  MERRY 


FL3441 
FL3430 
FL3407 
FL3450 
FL3378 
FL3377 


FL3384 
FL3425 
FL3361 
FL3394 


FL3420 
FL3419 
FL3360 
FL3423 
FL3452 
FL3364 
FL4241 


FL2525 
FL2536 
FL2490 
FL2702 
FL0208 
FL2417 
FL2416 
FL2411 
FL2404 
FL2409 
FL2410 
FL2540 
FL2986 
FL2973 
FL2957 
FL2982 


FL2974 

FL2980 

GA0038 

GAOZee 

GA0117 

GA0119 

GA0118 

GA0305 

GA0216 
ACRES 

GA0269    HOLIDAY  INN  ALBANY 

GA0249    RAMADA  INN  ALBANY  ......... 

GA0001     SUPER  8  MOTEL  ALBANY  ... 

GA0106    RESIDENCE   INN   BY   MAR- 
RIOTT ALPHARETTA. 

GA0183    JAMESON  INN  AMERICUS  .. 

GA0248    WINDSOR  HOTEL 

GA0324    COMFORT  INN  ASHBURN  ... 

GA0016    BEST  WESTERN  COLONIAL 
INN. 

GA0288    COURTYARD  BY  MARRIOTT 
ATHENS. 

GA0261     HOLIDAY  INN  ATHENS  

GA0260    HOLIDAY       INN       ATHENS 
COURTYARD. 

GA0083    HOWARD    JOHNSON    ATH- 
ENS. 

GA0103 

GA0003 

GA0135 


RAMADA  INN  ATHENS 

ATLANTA  AIRPORT  HILTON 
ATLANTA       HILTON       AND 


TOWERS. 
GA0300    ATLANTA 

WEST. 
GA0007    ATLANTA 

LENOX. 
GA0008    ATLANTA 

QUIS. 
GA0010    ATLANTA 

NORTHWEST. 


HILTON    NORTH- 


MARRIOTT 
MARRIOTT  MAR- 


MARRIOTT 


PO  BOX  485 


5651  SE  CYPRESS  GARDEN  BLVD  . 
200  SE  CYPRESS  GARDENS  BLVD  . 

2345  NW  8TH  ST  

112  FLORIDA  DR  

1900  CYPRESS  GARDENS . 

1150  SW  3RD  ST 

1300  S.  US  17  „.„ 

2520  W.  HWY.  92 

2508  W.  HWY.  92 

2850  LAKE  ALFRED  RD 

1901  SE  CYPRESS  GARDENS  BLVD 
2275  NW  8TH  ST  

950  NW  6TH  ST  

1911  CYPRESS  GARDENS  BLVD  ..... 
2000  SE  CYPRESS  GARDENS  BLVD 

3525  N.  US  HWY.  17  

815  NW  6TH  ST  

3560  N.  HWY.  17  „'. 

635  NW  CENTRAL  AVE  '. 

110  S.  ORUNDO  AVE  


901  N.  ORLANDO  AVE 


377  E.  FAIRBANKS  AVE 
131  N.ORLANDO  AVE  .- 

E.  NEW  ENGLAND  

271  S.  ORLANDO  AVE  ... 

3095  E.  60TH  HWY  

12434  N.  HWY.  231   

N.  USHWY.  17  „ 

S.  HWY.  17 

HWY.  17  

N.  HWY.  17 1 

S.  HWY.  17  2  M* 

S.  HWY.  17  2M 

USHWY.  441   

5734  GALL  BLVD  

5615  GALL  BLVD 
8744  N.  GALL  BLVD 
27807  SR  54  


8133  GALL  BLVD  ... 
4429  GAU  BLVD  ... 
4040  GALL  BLVD  ... 

5035  COWAN  

4980  COWAN  „ 

1200  W.  4TH  ST  ...„ 

1102W.  4TH  ST 

1103W.  4THST 

1201  SCHLEY  AVE 
1400  DAWSON  RD 


2701  DAWSON  RD  

2505  NORTH  SLAPPEY  BLVD  ... 

2444  N.  SLAPPEY  BLVD  

5465  WINDWARD  PKWY.  W  

1605  CORDELE  HWY  

125  W.  LAMAR  „. 

820  SHOENYS  DRIVE 

170  N.  MILLEDGE  AVE  _.. 

166  FINLEY  ST  

BROAD  a  HULL  &  LUMPKIN  ST 
HUa  &  WRAY  ST  ^^^ 

2465  W.  BROAD  ST 

513  W.  BROAD  ST 

1031  VIRGINIA  AVE „. 

255  COURTLAND  ST.  NE  

2055  S.  PARK  PL  

3300  LENOX  RD  NE  

265  PEACHTREE  CTR.  AVE.  NE 

200  INTERSTATE  N.  PKWY.  NE 


WINTER  HAVEN  FL  33884-2273 
WINTER  HAVEN  FL  33880-4346 
WINTER  HAVEN  FL  33881-1333 
WINTER  HAVEN  FL  33881-2707 
WINTER  HAVEN  FL  33884-1551 
WINTER  HAVEN  FL  33880-3999 


WINTER  HAVEN  FL  33880- 

WINTER  HAVEN  FL  33881-9138  , 

WINTER  HAVEN  FL  33880- 

WINTER  HAVEN  FL  33881-4923 
WINTER  HAVEN  FL  33884-1552 
WINTER  HAVEN  FL  33881-1331 


WINTER  HAVEN  FL  33881-4017  . 
WINTER  HAVEN  FL  33884-1553  , 
WINTER  HAVEN  FL  33884-1554  . 

WINTER  HAVEN  FL  33880- 

WINTER  HAVEN  FL  33881-4014 
WINTER  HAVEN  FL  33881-4925 

WINTER  HAVEN  FL  33880- 

WINTER  PARK  FL  32789-  _. 


WINTER  PARK  FL  32789-2923 


WINTER  PARK  FL  32289-  

WINTER  PARK  FL  32789-3675 
WINTER  PARK  FL  32789-4490 

WINTER  PARK  FL  32789-  

YEEHAW  JUNCTION  FL  34972- 

YOUNGSTOWN  FL  32466- 

YULEE  FL  32097- 

YULEE  FL  32097- 

YULEE  FL  32097- 

YULEE  FL  32097- . 

YULEE  FL  32097- 

YULEE  FL  32097- 

ZEaWOOD  FL  3279&-  

ZEPHYRHILLS  FL  3424&-3452 

ZEPHYRHILLS  FL  33541-  

ZEPHYRHILLS  FL  33541-9720 
ZEPHYRHILLS  FL  33543-  


ZEPHYRHILLS  FL  33^41-9724 
ZEPHYRHILLS  FL  34248-6128 
ZEPHYRHILLS  FL  34248-6219 

ACWORTH  GA  30101- 

ACWORTH  GA  30101- 

ADEL  GA  31620-  

ADEL  GA  31620-  

ADEL  GA  31620-  

ALBANY  GA  31702- 

ALBANY  GA  31708-  „ 


ALBANY  GA  31707-  

ALBANY  GA  31701-1095 

ALBANY  GA  31702-  _ 

ALPHARETTA  GA  30201- 


AMERICUSGA31709- 
AMERICUSGA31709- 
ASHBURN  GA  31214-  .. 
ATHENS  GA  30601-  


ATHENS  GA  30601-  .. 

ATHENS  GA  30603-  .. 
ATHENS  GA  30603-  .. 

ATHENS  GA  30606-  .. 

ATHENS  GA  30601-  .. 
ATLANTA  GA  30354- 
ATLANTA  GA  30303- 

ATLANTA  GA  30339- 


ATLANTA  GA  30326- 

ATUNTA  GA  30303-  

ATLANTA  GA  30339- 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 


)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 
1407)647-1166 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 

)  - 


)       - 
)       - 

404)974-1700 
404)976-1922 
912)896-4574 
912)896-4523 
912)896-2244 
912)888-9600 
912)888-3939 

912)883-8100 
[912)883-321 1 
912)888-8388 
[404)664-0664 

[912)924-2726 
[912)924-1555 
[912)567-0080 
(706)546-731 1 

(706)369-7000 

(706)549-«433 
(706)549-4433 

(706)548-1111 

(706)546-8122 
(404)767-9000 
(404)659-2000 

(404)953-9300 

(404)262-3344 

(404)521-0000 

(404)952-7900 
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MARRIOTT 


INN    By    MAR- 


GA0012    ATLANTA 

SUITES  MIOTOWN 
GAOOn     ATLANTA  MARRIOTT 

SUITES  PERIMETER  CENTER. 
GA0154    ATLANTA  PENTA  HOTEL  .... 
GA0013    ATLANTA  PERIMETER  CEN- 
TER. 
GA0301    B.W.  BRADSURY  SUITES  .... 

GA0159    BEVERLY  HILLS  INN  

GA0r45    BILTMCRE  SUITES 

GA0250    BUDGETEL  INN  LENOX  

GA0168    CASTLEGATE      HOTEL      & 

CONFERENCE  CENTER. 
GA0219    COMFORT  INN  ATLANTA  . 
GA0144    COMFORT       INN       DOWN- 
TOWN. 
GA0022    COURTYARD  BY  MARRIOTT 

ATLANTA  DUNWOODY. 
GA0023    COURTYARD  BY  MARRIOTT 

ATLANTA  EXECUTIVE  PARK. 
GA0025    COURTYARD  BY  MARRIOTT 

ATLANTA  MIOTOWN. 
GA0029    COURTYARD  BY  MARRIOTT 

ATLANTA  PERIMETER  CTR 
GA0031     COURTYARD  BY  MARRIOTT 

ATLANTA  WINDY  HILL. 
GA0034    COURTYARD  BY  MARRiOTT 
CUMBERLAND  CENTER. 

GAO270     DAYS  INN  ATLANTA ,.. 

GA01 12    DAYS  INN  LENOX  

GA0251     DAYS  INN  NORTHLAKE  .  . 
GA0049    DOUBLETREE    HOTEL    AT- 
LANTA CONCOURSE. 
GA0241     ECONO  LODGE  AIRPORT     . 
GA0051     EMBASSY    SUITES    HOTEL 

8UCKHEAD. 
GA0052    EMBASSY    SUITES    HOTEL 

GALLERIA. 
GA0053    EMBASSY    SUITES    HOTEL 

PERIMETER. 
GA0056    FAIRFIELD 

RiOTT  ATLANTA  NORTHLAKE. 
GA0146    FRENCH  QUARTER  SUITES 

HOTEL. 
GA0O62    HAMPTON  INN  AIRPORT  ..  .. 
GA0063    HAMPTON     INN     ATLANTA 

NORTH  DRUID  HILL. 
GA0067    HAMPTON  INN  BUCKHEAO 
GA0069    HAMPTON        INN    '    CUM- 
BERLAND MALL. 
GA0071     HAMPTON  INN  NORTHLAKE 
GA0195    HAWTHORN  SUITES  HOTEL 
GA0252    HOLIDAY  INN  CENTRAL  AT- 
LANTA. 
GA0!42    HOLIDAY      INN      CPOWNE 

PL6ZA  RAViNIA. 
GAO 1 74    HOLIDAY  INN  HOWEU  MILL 
GA0030    HOLIDAY   INN    PERIMETER 

DUNWOODY. 
GAC081     HOMEWCOD     SUITES     AT- 
LANTA CUMBERLAND. 
GA0225    HOTEL  NIKKO  ATLANTA 
GA0087    HYATT  REGENCY  ATLA.NTA 
GA0I67    LENOX  INN  BUCKHcAD  .... 
GAO  155    OAKA'OC'D  HOUSE   BED  & 

BREAKFAST. 
CA02.16    OCCIDENTAL     ^        GRAND 

HOTEL. 
GA0314 
GAC1G1 

GAoaco 

GA0 199 

GA0137 

GA0125 
RIOTT  DUNWOODY 

GA0t07    RESIDENCE   INN   BY   MAR- 
RIOTT PERIMETER. 

GA0114    RESIDENCE   INN   BY   MAR- 
RIOTT PIEDMONT. 

GA0 147    RITZ  CARLTON  SUCKHEAD 

GA0182    SHELLMONT  BED  &  BREAK- 
FAST LODGE. 

GA0 122    SHERATON    ATLANTA   AIR- 
PORT. 


OMNI  HOTEL 

RAMAOA  INN  DOWNTOWN  . 
RED  ROOF  INN  DRUiD  HILL 
RED  ROOF  INN  SIX  FLAGS  . 
REGENCY  SUITES  HOTEL  . 
RESIDENCE   INN   BY   MAR- 


•••»■;«„ 


35  FOURTEENTH  ST  

6ip)  PEACHTREE  DUNWOODY  RD 


59 
24 


45  0 


CIR.  75  PKWY  

•SERIDAN  DR.  NE 

aOtTH  ST  

CHANTILLY  DRIVE  .... 
COMMERCE  DR.  NW 


55  5» 


25  5 

17  0 


3 

10 

561 


I  PEACHTREE  DUNWOODY  RD 

I2j6  EXECUTIVE  PARK  DR  

life  "'ECHWOOD  DR  

62l0  PEACHTREE  DUNWOODY  RD 

20fc  S.  PARK  PL  

30<i3  CUMBERLAND  CIR  


304  SPRING  STREET  ..  . 
PEACHTREE  RD  .. 
RANCHWOOD  OR 
CtSNCOURSE  PKWY  .. 


33F 
21 

7 


13£  3 
32«  5 


231  J 


io: ) 

2i; ) 


27£  ) 


18£ 
19/ 

33S 

277 


34C 
1 


150 


13  i 
43? 


330 
265 
333 

95! 


100 
175 
196< 
4261 
975 
190 

509< 

296( 
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W.  PEACHTREE  ST.  NW  

PERIMETER  CTR.  PKWY.  NE 


1  J0NES80R0  RD 

INTERNATIONAL  BLVD 


VIRGINIA  AVE  .'. 

PEACHTREE  RD.  NE  ..... 

AKERSMILURO 

CROWN  POINT  PKWY  ... 

RANCHWOOD  DR  

WHITLEY  NWRD  

SULLIVA.N  RD  .......... 

N.  DRUID  HILL  ..^..J.. 


PIEDMONT  flO.NE  .... 
Gl-'MBERLAND  PKWY 


NORTHLAKE  PKWY  .........  . 

PARKWOOOCIR  - 

8|ARM0UR  DR   


3o    ASHFORD  DUNWOODY 


HOWELL  M!LL  RD  

CHAMBLEE  DUNWOODY  RD 


320    COBB  PKvVY.  SW 


^t,^CHTREE  PD 
'EACHTREE  ST.  NE  ... 

LENOX  RD  

;0GEWOC0  AVE.  NE  . 


75  1  ITH  ST 


NNCTR  

='iEDMONTAVE.  NE  .*.  

N.  DRUiD  HiaSRD- 

SW  SHIRLEY  DR 

V  PEACHTREE  ST.  NE    ... 
SAVOY  DR  


BARFIELD  RD  . 
PIEDMONT  RD 


343^  PEACHTREE  Ra  NE 
821    'lEDMONT  AVE.  NE  ... 


3801  N.  DESERT  DR 


ATUNTA  GA  30309- 

ATLANTA  GA  30328- 

ATLANTA  GA  3030*- 
ATUNTA  GA  30346- 

ATLANTA  GA  3033»- 
ATLANTA  GA  30305- 
ATLANTA  GA  3030&- 
ATLANTA  GA  30324- 
ATLANTAGA3031&- 


ATLANTA  GA  30354-  .„ 
ATLANTA  GA  3C303-  ... 


ATLANTA  GA  30342- 
ATLArjTA  GA  30329- 
ATLA.NTA  GA  30318- 
ATLANTA  GA  3032S- 
ATLANTA  GA  30333- 
ATLANTA  GA  30339- 

ATLANTA  GA  30308- 
ATLANTA  GA  30326- 
ATLANTA  GA  30345- 
ATLANTA  GA  30328- 

ATLANTA  GA  30344-  . 
ATLANTA  GA  3030&-  . 

ATLANTA  GA  30339-  . 

ATLANTA  GA  30338-  . 

ATLANTA  GA  30345- 

ATLANTA  GA  30339-  . 

ATLANTA  GA  30337-  . 
ATLANTA  GA  3C32S-  . 

ATLANTA  GA  30305-  . 
ATLANTA  GA  30339-  . 

ATLANTA  GA  30345-  . 
ATLANTA  GA  3033^  . 
ATLANTA  GA  3C324-  . 

ATLANTA  GA  30346- 

ATlANTAGA  30318-  .. 
ATLANTA  GA  30341-  .. 


ATLANTA  GA  30339-  

ATLANTA  GA  30305- 

ATLANTA  GA  30303-  

ATLA.NTA  GA  30.726-  .. 

ATLANTA  GA  30307-  „[,'_[ 

ATLANTA  GA  303C9- 

ATLAr,TA  GA  30335-  _._..  „. 

ATLANTA  GA  3030J-  ™..„ Zll 

ATLANTA  GA  3032*-  ?^     '""' 

ATLANTA  GA  30336-  ...         " 
ATLANTA  GA  30309-  ... 
ATLANTA  GA  30341-  ... 

ATUNTA  GA  30326-     . 

ATLANTA  GA  30305-  ... 

ATLANTA  GA  30326-  .... 
ATLANTA  GA  30306-  .... 

ATUNTA  GA  30344-  .... 


(404)876-8888 

(404)668-0608 

(404)881-6000 
(404)394-6500 

(404)956-9919 
(404)233-8520 
(404)874-0824 
(404)321-0999 
(404)351-6100 

(404)361-1111 
(404)524-5555 

(404)843-2300 

(404)728-0708 

(404)607-1112 

(104)393-1000 

(404)955-3838 

(404)952-2555 

(404)523-1144 
(404)254-1 1 1 1 
(404)934-6000 
(4CM)395-3900 

(404)761-5201 
(404)261-7733 

(404)984-9300 

(404)394-5454 

(404)491-7444 

(404)980-1500 

(404)996-2220 
(404)320-5600 

(404)233-5656 
(404)333-6006 

(40«i.l93-1366 
(404)552-6595 
(404)873-i561 

(404)395-7700 

(404)351-3831 
(404)457-6363 

(404)988-9449 

(404)365-8100 
(4C4;577-1234 
(404)261-5500 
(404/521-9320 

(404)881-9898 

(404)659-0000 
(404)569-2727 
(404)321-1653 
(404;e96-4391 
(404)876-5003 
(404)45^-4446 

(404)252-5066 

(404)239-0677 

(404)237-2700 
(404)872-9290 

(404)762-5141 
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GA0140    SHERATON   ATUNTA    AIR- 
PORT HOTEL. 

GA0232    SHERATON  CENTURY  CEN- 
TER HOTEL. 

GA0108    SHERATON  COLONY 

SQUARE  HOTEL. 

GA0155    SHERATON  CUM8ERUND  . 

(jA0253    STOUFFER      CONCOURSE 
HOTEL. 

GA0161     STOUFFER  WAVERLY 

HOTEL. 

<jA0123    SUITE       HOTEL       UNDER- 
GROUND ATUNTA. 

GA0111     SUMMERFIELO  SUITES 

HOTEL. 

GA0014    SUPER  8  MOTEL  ATUNTA  . 

GAG271     SWISS  -O'  TELL  ATUNTA  ... 

GA0233    TERRACE  GARDEN  INN  

GAO- 36    TRAVELOOGE         ATLANTA 
DOVWTOWN. 

GA0264    WESTiN  PEACHTREE 

PLAZA  HOTEL. 

GA0310    WYNDHAM  GARDEN  HOTEL 
BUCKHEAD. 

(3A0236    WYNDHAM  MIOTOWN  

GA0235    VinrNDHAM  PERIMETER  

GA0234    WYNDHAM  VININGS  

GA0302    B.W.  BRADBURY  SUITES  .... 

GA0032    COURTYARD  BY  MARRIOTT 
AUGUSTA. 

GA0041     DAYS  INN  AUGUSTA  

GA0327    ECOf<!0  LODGE  AUGUSTA  .. 

GA0050    FAIRFIELD    INN    BY    MAR- 
RIOTT AUGUSTA. 

GA0065    HAMPTON  INN  AUGUSTA  ... 

GA0272    HOLIDAY  INN  AUGUSTA  

GA0228    HOLIDAY    INN    WEST    AU- 
GUSTA. 

GA0227     HOWARD     JOHNSON     AU- 
GUSTA. 

GA0094    U    OUINTA    MOTOR     INN 
»594. 

GA.0149    PARTRIDGE  INN 

GA0230    RADISSON  AUGUSTA 

GA0102    RADISSON       RIVERFRONT 
HOTEL  AUGUSTA. 

GA0273    SHERATON  AUGUSTA 

CA0015    SUPER  8  MOTEL  AUGUSTA 

GA0194    WHEElER  VILU3E  INN  

GA0306    ATUNTA  WEST  SIX  FUGS 
KNIGHTS  INN. 

GAO-100    U    QUINTA    MOTOR     INN 
»4648. 

GA0311     BEST  WESTERN 

C.ARROLLTO^J. 

GA0254    BUOGETEL     INN     BRUNS- 
WICK. 

GA0203 
TELS. 

GA0066 

GAO?n 

GA.0C84 


GLYNN  MALL  SUITES   HO- 


HAMPTON  INN  BRUNSWICK 
HOLIDAY  INN  BRUNSWICK  . 
HOWARD  JOHNSON 

BRUNSWICK  1-95. 
GA02S7  QUALITY  INN  BRUNSWICK  . 
RAMADA  INN  BRUNSWICK  . 
SLEEP  INN  BRUNSWICK  ..... 
AMERICAN  INN  OF  BUFORD 
BEST  WESTERN  CALHOUN 

HOLIDAY  INN  CALHOUN  

JAMESON  INN  CALHOUN  .... 

DAYS  INN  CANTON 

ECONO  LODGE  CARTERS- 


GA0259 
GA0329 
QA0002 
GA0299 
GA0206 
GA0'S4 
GA0042 
GA0326 

VILLE. 
GA0210 

VILLE. 
(3A0296 

VILLE. 
GA0181     RED        TOP        MOUNTAIN 

STATE  PARK  LODGE 

GA0143    STONEBROOK  INN  

DAYS  INN  CLEVEUND  

ATUNTA    AIRPORT    MAR- 


HOLIDAY     INN     CARTERS- 
DUALITY     INN     CARTERS- 


GA0043 

GA0004 

RIOTT 

GA0238 


BEST  WESTERN   AIRPORT 


MOTOR  INN. 


POBOX2S2 


PO  BOX  341 
PO  BOX  339 


1325  VIRGINIA  AVE 

2000  CENTURY  BLVD.  NE 

1§8  FOURTEENTH  ST.  NE  

2844  COBB  PKWY 

»1  HARTSFIELD  CENTRE  PKWY 

2450  GALLERIA  PKWY  

54 PEACHTREE ST  

505  PHARR  PD 

301  FULTON  INDUSTRIAL  CIR    . 

3391  PEACHTREE  RD.  NE  

3405  LENOX  RD.  NE  

31 1  COURTUND  ST.  NE  

210  PEACHTREE  ST.  NE 

3340  PEACHTREE  ST.  NE  ...;.!..„ 


PEACHTREE  &  10TH  ST 

800  HAMMOND  DR   

2857  PACES  FERRY  RD  ....„™ 

1062  CUUSSEN  RD  

1045  STEVENS  CREEK  RD  ..:.. 


3654  WHEELER  RD 

2852  WASHINGTON  ROAD 

201  BOY  SCOUT  RD  


3030  WASHINGTON  RD 

2155  GORDON  HWY  . 

1075  STEVENS  CREEK  RD  

601  BOBBY  J04ES  EXPRWY  .. 

3020  WASHINGTON  RD  


2U0  WALT<DN  WAY 

3038  WASHINGTON  RD 

TWO  TENTH  ST „„^.„_ 

265!  PERIMETER  PKWY 

2137  G-ORDON  HWY  

3€54  WHEELER  RD .,._ 

1595  BLAIR  BRIDGE  RD  ..;....". 


7377  N.  SERVICE  RD  

35  PRICE  CREEK  RD  

105  TOURIST  OR 

500MALL.BLVD  

112  TOURIST  DR 

33C2  GLYNN  AVE  _. 

INTERSTATE  95  &  HWY  341 


125  VENTURE  DR  

3241  GLYNN  AVE  „ 

5272  N.  JESUP  HWY  _ 

4267  HWY.  20  

2251  HWY.  41  NE  

1-75  RED  BUD  RD  

189  JAMESON  ST.  SE  ., 
291  BALL  GROUND  RD 
CARSON  LOOP  RD  


2336  HWY  411  NE  

235  DIXIE  AVENUE  

653  RED  TOP  MOUNTAIN  RD 


HWY.  441    „ 

HWY,  129  .; 

4711  BESTRD  - 

4979  OLD  NATIONAL  HVTY 


ATLANTA  GA  30344-  ... 

ATUNTA  GA  30345-  .... 

ATUVNTA  GA  30361-  .... 

ATUNTA  GA  30339-  ._. 
ATUNTA  GA  30354-  .... 

ATUNTA  GA  30339-  .... 

ATUNTA  GA  3030»-  ... 

ATUNTA  GA  30305-  .... 

ATUNTA  GA  30336-  .... 

ATUNTA  GA  30326-  ._ 

ATUNTA  GA  30326-  ... 

ATLANTA  GA  30303-  .... 

ATUNTA  GA  30303-  ... 

ATUNTA  GA  30026- '... 

ATUNTA  GA  30309-  ... 
ATUNTA  GA  30329-  .... 
ATUNTA  (aA  30339-  „. 
AUGUSTA  GA  30907-  .. 
AUGUSTA  GA  30397-  .. 

AUGUSTA  GA  30909-  .. 
AUGUSTA  GA  30909-  _. 
AUGUSTA  GA  30909-  ... 

AUGUSTA  GA  30907-  „ 

AUGUSTA  GA  30909-  

AUGUSTA  GA  30909-  

AUGUSTA  GA  30907-  

AUGUSTA  GA  30907-  

AUGUSTA  GA  30904-  

AUGUSTA  GA  30907-  

AUGUSTA  GA  30901-  

AUGUSTA  GA  30909- 

AUGUSTA  GA  30906-  

AUGUSTA  GA  30309-  

AUSTELL  GA  3C001-7003  .. 

AUSTELL  GA  30001-  

BREMEN  GA  30110- 

BRUNSWICK  GA  31520-  .. 

BRUNSWICK  GA  31525- 

BRUNSWICK  GA  31520- 
BRUNSWICK  GA  31520-  „. 
BRUNSWICK  GA  31520-  .„. 

BRUNSWICK  GA  31525-  .. . 
BRUNSWICK  GA  31523-  .... 
BRUNSWICK  CA  31525-  _.., 

eUFORDGA  30518-  

CALHOUN  GA  30701-  ...^ 

CALHOUN  GA  30701- 

CALHOUN  GA  30701- ^. 

CANTON  GA  301 14-  _.... 

CARTERSVILLE  GA  30120- 
CARTERSViaE  GA  30120- 
CARTERSVIUE  GA  30120- 
CARTERSVILLE  GA  30120- 

CUYTCN  GA  30525-  

CXEVELAND  GA  30S2&-  

CXJLLEGE  PARK  GA  30337- 

(X)LLEGE  PARK  GA  3034»- 


(404)768-6660 

(404)325-0000 

(404)892-«000 

(404)255-3900 
(404)209-9999 

(404)95>-«500 

(404.223-5555 

(404)262-7880 

(4C4/6  96-9713 
(404)265-6431 
(404)261-9250 
(404)65»-4545 

(40^^659-1400 

(404(231-1234 

(404)873-4800 
•404)252-3344 
(404)432-5555 
(706)733-4656 
(404)737-3737 

(706)868-8610 
(706/736-0707 
(404)733-8200 

(706)737-1122 
(706)737-2300 
(706:738-881 1 

(706)653-2882 

(706)733-2660 

(706)737-8888 
(706)858-1800 
(706)722-8900 

(706)855-8100 
(706)733-5018 
(706)868-8610 
(404)944-0824 

(404)944-2110 

(404!537-4646 

(912)255-7725 

(912)264-6100 

(912)261-0002 
(912)264-9111 
(912.264-1720 

(912)265-4600 
(912)264-3611 
(912i261-0670 
(404)932-0111 
(706)629-4521 
(706>629-9191 
(706)629-8133 
(404)479-0301 
(404)366-0700 

(404)386-0830 

(404)336-0510 

(404)975-0055 

(706)732-2214 
(706)865-4079 
(404)766-7900 

(404)66»-8616 
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SUITES      AT- 


HYATT  ATLANTA  AIRPORT  . 
LA    QUIhfTA    MOTOR     INN 


GA0214    BUDQETELL  INN  ATLANTA 

AIRPORT. 
GA0113    COMFORT 

LANTA  AIRPORT. 
GA0021    COURTYARD  BY  MARRIOTT 

ATLANTA  AIRPORT  SOUTH. 
GA0138    DAYS  INN  COLLEGE  PARK  . 
GA0164    EMBASSY    SUITES    HOTEL 

ATLANTA  AIRPORT. 
GA0054    FAIRFIELD    INN    BY    MAR- 
RIOTT ATLANTA  AIRPORT. 
GA0274    HOLIDAY     INN     COLLEGE 

PARK. 
GA0139 
GA0097 

12535. 
GA0298    RAMADA      INN     COLLEGE 

PARK. 
GA0105    RAMADA        RENAISSANCE 

HOTEL. 
GA0202    RFD  ROOF  INN  AIRPORT  .„ 
GA0318    SHERATON  GATEWAY 

HOTEL  ATLANTA. 
GAO0O5    SUPER  8  MOTEL  ATLANTA 

GEORGIA. 

GA0018    COLUMBUS  HILTON  

GA0290    COMFORT  INN  COLUMBUS 
GA0033    COURTYARD  BY  MARRIOTT 

COLUMBUS. 
GA0223    ECONO  LODGE  COLUMBUS 
HAMPTON  INN  COLUMBUS 
HOLIDAY  INN  COLUMBUS  .. 
LA    QUINTA    MOTOR    INN 


SHERATON  INN  COLUMBUS 
COMFORT  INN  COMMERCE 
HOWARD  JOHNSON   COM- 


GA0068 

GA0076 

GA0091 
»549. 

GA0319 

GA0323 

GA0228 
MERCE 

GA0172    COMFORT  INN  CONYERS  ... 

GA0173    HOLIDAY  INN  CONYERS  

GA0124    RAMADA  INN  CORDELE   

GA0237    COMFORT  INN  CORNELIA  .. 

GA0171     BEST     WESTERN      WHITE 
COLUMNS  INN  COVINGTON. 

GA0294    ECONO    LODGE    COVING- 
TON. 

6A0185    JAMESON  INN  COVINGTON 

GA0044    DAYS  INN  DAKLONEGA  

GA0115    HOWARD  JOHNSON 

DAHLONEGA. 

GA0163    HAMPTON  INN  DALTON  

GA0213    HOLIDAY  INN  DALTON  

GA0078    HOLIDAY  INN  1-20  EAST  

GA0050    SUPER  8  MOTEL  DOUGLAS 

GA0006    ATLANTA  MARRIOTT 

GWINNETT  PLACE. 

GA0024    COURTYARD  BY  MARRIOTT 
GWINNETT  MALL 

GA0255    DAYS       INN       GWINNETT 
PLACE. 

GA0065    FAIRFIELD    INN    BY    MAR- 
RIOTT ATUNTA  GWINNETT. 

GA0186    JAMESON  INN  EASTMAN  .... 

GA0265    DAYS  INN  FORSYTH 

GA0256    GLENNVILLE  INN 

GA0187    JAMESON     INN     GREENS^ 
BORO. 

GAC320    BEST     WESTERN     NORTH 
PLAZA  INN. 

GA0177    VALLEY  INN  RESORT  HAM- 
,     ILTON. 

GA0020     COURTYARD  BY  MARRIOTT 
ATLANTA  AIRPORT  NORTH. 

GA0188    JAMESON  INN  HARTWELL  . 

GA0220    COMFORT  INN  HELEN    . . 

GA0045    DAYS  INN  HELEN  

GA0208    HOLIDAY  INN  HINESVILLE 

GA0166    JEKYLL       ISLAND       CLUB 
HOTEL. 

GA0263    RAMADA    INN    JEKYLL    IS- 
LAND. 

GA01 89    JAMESON  INN  JESUP  ... . 

GA0221     COMFORT  INN 

JONESBORO. 

GA0292    COMFORT  INN  KENNESAW 


PO  BOX  .._ 

163-D  


2480 


XD  NATIONAL  PKWY  .... 
4820  ^SSACHUSETTS  BLVD 
2050  JULLIVAN  RD  


4601 


JEST  RD 


4700  KXJTHPORT  RD 

2451    )LD  NATIONAL  PKWY 
5010  X.D  NATIONAL  HWY  ... 


1900   lULLIVAN  RD  ^ 

4874   )LD  NATIONAL  HWY  . 


I-8S8 
RT.  2 
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1419   VIRGINIA  AVE 
4736   lEST  RD  


2471  I  )LD  NATIONAL  PKWY 
1900  I  lUaiVAN  RD  


2010    lULLIVAN  RD 


800  P  lONT  AVE  , 

3443  I  lACON  RD  

3501  (  OURTYARD  WAY  , 


4483  1  ICTORY  DR  

5585 1  /HITESVILLE  RD 

2800  I  lANCHESTER  EXPRWY 
3201  I  lACON  RD 


5351  !  IMONS  BLVO 


U.S.  441 


1363  I  LONDIKE  RD  

1351  I  OGWOOD  DR 

2016  1  5TH  AVE.  E  

RT.  fj  B9 

10130  ^LCOVY  RD 


^LCOVY  RD  , 


10225IHWY.  142  N  

1065  OHESTATEE  ST 
1010  ^JOUNTAIN  DR 


1000  t(  ARKET  ST  

515  H<  IIOAY  DR  

4300  £  MAPFINGER  WOODS  WAY 

1610  S    PETERSON  AVE  

1775  I-  85  PLEASANT  HILL  RO 


3550  V  ENTURE  PKWY  _.i 

1948  C  l\Y  OR  

3500  V  ENTURE  PKWY 


103  PI  IE  RIDGE  RD 


1-75  & 
812  N. 
2252^ 


1616  ^    EXPWY  


14420 


LEERD 
MAIN  ST  ., 
MAIN  ST 


»5v««.: 


1WY.  27 


3399  II  TERNATIONAL  BLVD 


941  A^  DERSON  HWY  

EDELV  EISS  DR 

S.  MAII I  ST 

726  OC  LETHORPE  HWY 
371  Rr  ERVIEW  DR  


JEACHVIEW  DR 


150  S. 

206  N. 

6370  OlO  DIXIE  HWY 

3375  G  EORGE  BUSBEE  PKWY 


HWY.  301 


COaEGE  PARK  GA  30349- 
C0U.E6E  PARK  GA  30337- 
COLLEGE  PARK  GA  30337- 


COLLEGE  PARK  GA  30337-  

COLLEGE  PARK  GA  30337-  


COaEGE  PARK  GA  30349- 
COLLEGE  PARK  GA  30349- 


COaEGE  PARK  GA  30337- 
COLLEGE  PARK  GA  30337- 

COLLEGE  PARK  GA  30337- 

COLLEGE  PARK  GA  30337- 

COaEGE  PARK  GA  3034>- 
COLLEGE  PARK  GA  30337- 

COLLEGE  PARK  GA  30337- 


COLUMBUSGA31901- 
COLUMBUS  GA  31407- 
COLUMBUSGA31904- 


COLUMBUS  GA  31903-  ... 
COLUMBUS  GA  31904-  ... 
COLUMBUS  GA  31904-  ... 
COLUMBUS  GA  31906-  ... 


COLUMBUS  GA  31904-  . 
COMMERCE  GA  30529- 
COMMERCE  GA  30529- 


GONYERS  GA  30207- .... 
CONYERS  GA  30207- .... 
CORDELE  GA  31015-  .... 
CORNELIA  GA  30531-  ... 
COVINGTON  GA  3020»-  , 

COVINGTON  GA  30209-  . 


COVINGTON  GA  30209- 

DAHLONEGA  GA  30533-  .... 
DAHLONEGA  GA  3053*-  .... 


DALTON  GA  30720-  ... 
DALTON  GA  30720-  ... 
DECATUR  GA  30032- 
DOUGLASGA31533- 
DULUTHGA  30136-  ... 


DULUTH  GA  30136- 
DULUTH  GA  30136-  . 
DULUTH  GA  30136-  . 


EASTMAN  GA  31023-  

FORSYTH  GA  31029-  

GLENNVILLE  GA  30427-  .. 
GREENSBORO  GA  30642- 


GRIFFIN  GA  30223-  

HAMILTON  GA  31811-  . 
HAPEVILLE  GA  30354- 


HARTWELL  GA  30643- _. 

HELEN  GA  30545-  _.. 

HELEN  GA  30545-  

HINESVILLE  GA  31313- 

JEKYLL  ISLAND  GA  31527- 

JEKYLL  ISLAND  GA  31527- 


JESUPGA  31545- 

JONESBORO  GA  3023&- 


KENNESAWGA30144- 


(404)766-0000 

(404)996-0000 

(404)997-2220 

(404)761-6500 
(404)767-1988 

(404)761-8371 

(404)761-4000 

(404)991-1234 
(404)76a-1241 

(404)76a-7800 

(404)762-7676 

(404)761-9701 
(404)997-1100 

(404)991-8985 

(706)324-1800 
(706)566-3300 
(404)323-2323 

(706)682-3803 
(706)576-5303 
(706)324-0231 
(706)568-1740 

(706)327-6868 
(706)335-9001 
(706)335-5581 

(404)760-0300 
(404)483-3220 
(912)273-5000 
(706)778-9273 
(404)786-5800 

(404)786-4133 

(706)784-1849 
(706)864-2338 
(706)864-4343 

(706)226-4333 
(706)278-0500 
(404)981-6670 
(912)384-0886 
(404)923-1775 

(404)476-4666 

(404)476-1211 

(404)623-9300 

(912)374-7925 
(912)994-2800 
(912)654-3407 
(706)45»-9135 

(404)227-8400 

(706)626-4454 

(404)559-1043 

(706)376-7298 
(706)878-8000 
(706)878-4079 
(912)368-2275 
(912)635-2600 

(912)635-2111 

(912)427-6800 
(404)961-6336 

(404)424-7666 
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GAb077  HOLIDAY  INN  EXPRESS 
TO'/lfN  CENTER  MALL. 

GA0134    RED  ROOF  iNN  KENNESAW 

GA0217    COMFORT  INN  KINGS  BAY  . 

GA0046    DAYS  INN  KINGSLANO  

GA0245    HOLIDAY  INN  KINGSLAND  .. 

GA0104    RAMADA  INN  KINGSUrJD  .. 

GA0030    SUPER  8  MOTEL 

KINGSUVNO. 

GA0222    DAYS  INN  LAGR.^NGE  .'. 

(jA0148  LAKE  LANIER  ISLANDS  HIL- 
TON RESORT. 

GA0152  STOUFFER  PiNElSLE  RE- 
SORT. 

GA0178    DAYS  INN  LAKEPARK  

6A02C5    SHONEY-S  INN  LAKE  PARK 

GA0275  TRAVEL  LODGE  LAKE 
PARK 

GA0328    SLEEP  INN  LAVONIA  

GA0093    LA    OUINTA    MOTOR    INN 

«s9a 

GA021S    COMFORT  INN  MACON  

GA0242    COMFORT  INN  MACON  

GA0036  COURTYARD  BY  MARRIOTT 
MACON. 

GA0212    HOLIDAY  INN  MACON  

GA0317    KNIGHTS  INN 

GA0127    RAMADA  INN  MACON  „. 

GA0231     ROCEWAY  INN  MACON 

GA0266    WELCOME  INN  MACON 

GA0179    DAYS  INN  MADISON  

GA0130    TRAVELODGE  MADISON 

GA0019    COMFORT  INN  MARIETTA  .. 

GA0035  COURTYARD  BY  MARRIOTT 
MARIETTA. 

GA0057  FAIRFIELD  INN  EV  MAR- 
RIOTT ATLANTA  NORTHWEST. 

GA0070    HAMPTON  INN  MARIETTA  .. 

GA0165  HYATT  REGENCY  SUITES 
PERIMETER. 

GA0096  LA  QUINTA  MOTOR  INN 
#720. 

GA01C9  SHERATON  ■  ATLANTA 
NORTHWEST. 

GA0133  TRAVELODGE  NW  AT- 
LANTA. 

GA0229    HOWARD  JOHNSON 

MCDONOUGH. 

GA0267    VJF.lCOt.'.E  INN 

MCDONOUGH. 

GACISO  JAMESON  INN  MILLEDGE- 
VIcLE. 

GA0C59  FAIRFIELD  INN  BY  MAR- 
RIOTT ATLANTA  SOUTHLAKE 

GA00S4  HAMPTON  iNN  ATLANTA 
SOUTHLAKE. 

G.A0133    RcD  ROOF  INN  MORROW  .. 

GAM08    SOUTHL<^KE  KNIGHTS 

COURT. 

GA0;76    COVS^CRT  INN  NEWNAN  .... 

GA012S  ATLANTA  HIltcn  NORTH- 
EAST 

GA0039    ATLANTA  MARRIOTT 

■     NORCPOSS. 

GA0304    B.W.  BRADBURY  INN 

GA0526  COURTYARD  BY  MARRIOTT 
ATLANTA  NORCROSS. 

GA0028  COURTYARD  BY  MARRIOTT 
ATLANTA  PEACHTREE  CRNRS. 

GA0058  FA.RFiELO  INN  BY  MAR- 
RIOTT ATLANTA  P  TREE  CRNR. 

GA0O79  HOLIDAY  INN  PEACHTREE 
CORNERS. 

GA0032  HOMEWOOD  SUITES  AT- 
LANTA PEACHTREE. 

GA0095  LA  QUINTA  MOTOR  INN 
*645. 

GA0099  LA  OUINTA  MOTOR  INN 
#718    . 

GA0136    RED  ROOF  INN  NORCROSS 

GA0132    TRAVELODGE  NE  ATLANTA 

GA0121  PEACHTREE  EXECUTIVE 
COJFEflENCE  CENTER. 

6AC289  FAIRFIELD  INN  BY  MAR- 
RIOTT PERRY. 


2435  GEORGE  BUSBEE  PKV\fY.  H/^ 


520  ROBERTS  CT.  NvV  . 

1-95  &  SR  40 

1050  E.KING  AVE  ™ 

1-95  930  HWY.  4C  E  

S85  BOONE  ST  

1-98  &  HW/.  40  EXIT  2 

2506  WHITESVILLE  RD  , 
7000  HOLIDAY  RD 

9000  HOLIDAY  RD 


4913  TIMBER  DR  ... 
1075  LAKES  BLVD  , 
4912  TIMBER  DR  .. 


890  ROSS  PLACE 
2359  PANOLA  RD 


4951  EISENHOWER  PKWY 

2690  RIVERSIDE  DR  .^ 

3990  SHERATON  DP  .". , 


4775  CHAMBERS  RO 

4952  ROMISES  ROAD 

5009  HARRISON  RD  

4999  EISENHOWER  PKWY  . 

4709  CHAMBERS  ROAD  

2001  EATONTON  HWY  

2091  EATONTON  RD  !_ 

3000  NW  PKWY  

2455  DELK  RD  


2191  NWPKWY 

456  FRANKLIN  RD - 

2999  WINDY  HILL  RD 


2170  DELK  RD  ., 
1775  PKWY.  PL 


1940  LELAND  OR 


1273  HAMPTON  RD 
6&8H'//ir.  155S 


2551  N.  COLUMBIA  ST  


15S9  A0AM3ONPKWY 


1533  SOUTHLAKE  PKWY 


'343  SOUTHLAKE  PLAZA  DR 
65S7  STATE  ROUTE  #54   


>455  HWY.  29  S 

5933  PEACHTREE  INDUSTRIAL  BLVO 

475  TECHNOLOGY  PKWY  


5385  OAKBROOK  PKWY 
62D5  MCDONOUGH  DR  .. 


3209  HOLCOMB  BRIDGE  PD 


e550  BAY  CIR.  DR 


6050  PEACHTREE  IND  BLVD.  NW  . 
450  TECHNOLOGY  PKWY 


5375  PEACHTREE  INDUSTRIAL  BLVO 
6187  DAWSON  BLVD  


5171  INDIAN  TRAIL  4ND.  PKWY 

6045  OAKBROOK  PKWY  

2443  HWY  54  W 


110  PERIMETER  RO 


KENNESAW  GA  30144- 

KENNESAW  GA  30144- _ 

KINGSLANO  GA  31548- „ „ 

KINGSLAND  GA  31548- 

KINGSLAND  GA  31543-1869 

KiNGSLAND  GA  31546- _... 

KINGSLAND  GA  31548- 

LA.GRANGE  GA  30240-  

LAKE  LANIER  ISLANDS  GA  3C516- 

LAKE  LANIER  ISLANDS  GA  3051&- 

LAKE  PARK  GA  31636-  

LAKE  PARK  GA  31 636-  

LAKE  PARK  GA  31636-  „ 

LAVONIA  GA  30553-  „..._ „ 

LITHONIA  GA  30058- 

MACON  GA  31206- 

MACON  GA  31204- 

MACC'N  GA  31210- 

MACON  GA  3120&-  

MACON  GA  31206-  

MACON  GA  31206- 

MACON  GA  31206- 

MACON  GA  31206- 

MADISON  GA  30650- 

MADISON  GA  30650- 

MARIETTA  (SA  30067-  

MARIETTA  GA  30067-  


MARIETTA  GA  30067- 

MARIETTA  GA  30067- 
MARIETTA  GA  30067- 


MARIETTA  GA  3C067-  

MARIETTA  GA  30067-  „ 

MARIETTA  GA  30067- 

MCDONOUGH  GA  30253- 

MCDONOUGH  GA  30253- 

MiaEDGE-^niLEGA  31061-  

MORROW  GA  3C260-  

MORROW  GA  30250-  


MORROW  GA  30260- 
MORROW  GA  30260- 


NEV%NAN  GA  30263-  

NORCROSS  GA  30092-  ..„ 

N0RCR(3SS  GA  30092-  .... 


NORCROSS  GA  X093- 
NORCROSS  GA  30093- 


NORCROSS  GA  30092- 

NORCROSS  GA  30071-  „ 

NORCROSS  GA  30071- 

NORCROSS  GA  30092- 

NORCROSS  GA  30092- 

NORCROSS  GA  3X33- 


NORCROSS  GA  30071- 

NORCROSS  GA  30093- 

PEACHTREE  CITY  GA  30269- 


PERRY  GA  31069- 


(404)427-5210 

(404)423-0323 
(912)729-6979 
(9l2)72»-5454 
(912)729-3000 
(912)729-4353 
(912)729-6888 

(404)882-6681 
(404)945-8787 

(404)945-8921 

(912)559-0229 
(912)559-5660 
(912)559-0110 

(706)356-2268 
(404)981-6411 

(912)78»-6500 
(912)746-8855 
(912)477-8899 

(912)78&-0120 
(912)471-1230 
(9  V'*4  74-0871 
(S;£i781-4343 
(512)781-6680 
(706)342-1839 
(706)342-7800 
(404)952-3000 
(404)956-1188 

(404)952-9863 

(404)425-9977 
(404)956-1234 

(404)951-0026 

(404)428-4400 

(404)952-0052 

(404)557-2651 

(404)957-5858 

(912)453-3a71 

(404)961-604* 

(404)96S-e':'9a 

(404)968-1483 
(404)960-1957 

(404)254-O389 
(404)447-4747 

(404)263-&553 

(404)622-8175 
(404)242-7172 

(404)446-3777. 

{404)441-19?9 

(404)448-4400 

(404;443-4£53 

(404)449-5144 

(404)448-8666 

(404)448-8944 
(404)449-7322 
(404)487-2000 

(912)987-4454 
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GA0131 
QA0215 
GA0277 
QA0330 
GA0293 

Hia. 

GA0278 
HILL 
GA0279 
GA02S7 
GA0030 


■raAVELOOQE  PERRY  „. 

CAUAWAY  GARDENS 

DAVIS  INN  

RAMADA  INN  SAVANNAH  ... 
ECONO  LODGE  RICHMOND 

HOLIDAY    INN    RICHMOND 


HOLIDAY  INN  ROME  

BUDGETEL  INN  ROSWELL  .. 
COURTYARD  BY  MARRIOTT 
ATLANTA  ROSWELL. 
GA0072    HAMPTON  INN  ROSWELL  ... 

GA0244    HOUDAY  INN  ROSWELL  

GA001 7    CHARTER  HOUSE  INN  

GA0224    KINGS  BAY  LODGES  

GA0089.  KING  &  PRINCE  BEACH  RE- 
SORT. 

VILLA  SOUTH  MOTOR  INN  .. 
BUDGET  INN  SAVANNAH  .... 
BUDGETEL  INN  SAVANNAH 
COMFORT  INN  SAVANNAH  . 
COURTYARD  BY  MARRIOTT 
SAVANNAH. 

6A0039    DAYS  INN  ABERCORN  

CAYS  INN  AIRPORT  

DAYS  INN  SAVANNAH  

ECONO  LODGE  SAVANNAH 
FAIRFIELD    INN    BY    MAR- 
RIOTT SAVANNAH. 
GA0073    HAMPTON   INN  SAVANNAH 

ABERCORN. 
GA0074    HAMPTON   INN  SAVANNAH 

STEPHENSON. 
GA0207    HOLIDAY  INN  SAVANNAH  ... 
GA0283    HOLIDAY    INN    SAVANNAH 

MIDTOWN. 
GA0243    HOLIDAY 

SOUTH. 
GACXieS    HOWARD 

VANNAH  1-95. 
GA0086    HOWARD 

VANNAH  WEST  BOUNDARY. 
GA0088    HYATT   REGENCY   SAVAN- 


GA0281 
GA0162 
GA0141 
GA0282 
GA0037 


GA0040 
GA0047 
GA0240 
GA0061 


INN  SAVANNAH 
JOHNSON  SA- 
JOHNSON     SA- 


NAH. 

GA0092 

«S65. 

QAO'151 
GA0284 
GA0128 
TON. 
GA0285 
GA0110 


LA    OUINTA    MOTOR     INN 

PLANTERS  INN  

RADISSON  SAVANNAH  

SAVANNAH    DESOTO    HIL- 


SEVENTEEN  HUNDRED  INN 
SHERATON  SAVANNAH  RE- 
SORT AND  COUNTRY  CLUB. 

GA0315  SUPER  8  MOTEL  SAVAN- 
NAH. 

GA0313    CLOISTER  HOTEL  

GA0258  HOWARD  JOHNSON  CUM- 
BERLAND. 

GA0197    RED  ROOF  INN  SMYRNA  L. 

GA0247  RESIDENCE  INN  BY.  MAR- 
RIOTT CUMBERLAND. 

GA0280  DAYS  INN  ST.  SIMON'S  IS- 
LAND. • 

GA0316    ISLAND  INN Smt< 

GA0291     COMFORT  INN 

STATESBORO. 

GA0190    JAMESON  INN 

STATESBORO. 

GA0312  BEST  WESTERN  ATLANTA 
SOUTH. 

GA0309    MOTEL  6  »1 1 17 „. 

GA0O75  HAMPTON  INN  STONE 
MOUNTAIN. 

GA0191    JAMESON  INN  THOMASTON 

GA0160  EVANS  HOUSE  BED  « 
BREAKFAST. 

GA0170  BEST  WESTERN  WHITE 
COLUMNS  INN  THOMSON. 

GA0129    TRAVELOOGE  THOMSON  ... 

COMFORT  INN  TIFTON  

HOLIDAY  INN  TIFTON 

ATLANTA    EAST    KNIGHTS 


GA0322 
GA0287 
GA0307 

INN. 
GA0303 


PC  BOX  2000 


P.O.  BOX  857 


B.W.  BRADBURY  SUITES 


100  \  lESTVIEW  LN 


STAT  E  PARK  RD  _... 

301  C  OVERNOR  TRUETLEN  OR 
1-95  I ,  US  17 


1-95  M  US  17  EXIT  14 


»20  L  S  411  E  .„ 

575  C  LD  HOLCOMB  BRIDGE  RD  . 
1500  i^ARKET  BLVD  


9995  3LD  DOGWOOD  RD 
1075  HOLCOMB  BRIDGE  RD 

2710  OSBORNE  RD  

603  ^N  BAR  OR  

201  A  RNOLD  RD  


725  S   HARRIS  ST 


3702 
8484 
1016 
6703 


3GEECHEE  

ABERCORN  ST  , 

I.  HWY.  80 

kBERCORN  ST  , 


1175( 
2500 


ABERCORN  ST 

JEAN  FOREST  RD  . 


6  GA"  EWAY  BLVD.  S  , 


7500 
2LE^ 


ABERCORN  ST  . 
BLVD  


17001 


201  S  "EPHENSON  AVE 


601  g 

7100 


BAY  ST  

IBERCORN  ST  . 


1-95  i 
1-95  < 


224  VI  EST  BOUNDARY  ST 


TWO 


V.  BAY  ST 


6805  i  SERCORN  ... 


29  AB  ERCORN  ST 

100  G  -NEPAL  MCINTOSH  BLVD  . 
15  E.   .IBERTYST  


307  E 


612  \rt  LMINGTON  ISLAND  RD 


725  S 


ABERCORN  ST 


GA.  HWY.  204 
HWY^  204 


PRESIDENT  ST 


15  FT  ARGYLE  RD 

100  Fl  ^ST  STREET 
2700  <  ;URTIS  DR  .... 


2200  (  ORPORATE  PLAZA 
2771  I  ARGROVE  RD 


1701  I  REDERICO  RD 


301  M  UN  STREET 
316  S  MAIN  ST  

1  JAM  ESON  AVE  ... 

3509  I  WY.  138  


7233  I  AVIDSON  PARKWAY  

1737  (  OUNTAIN  INDUSTRIAL  BLVD 


1010  t  WY.  19  N 


HANSEU  ST 


1890  V  lASHINGTON  RD 


1847  V  WASHINGTON  RD 

1104  t  INGRD 

US  82  1 1-75      

2942  I  VWRENCEVILLE  HWY 


2060  C  RESCENT  CENTRE  BLVD 


PERRY  GA  31069-  

PINE  MOUNTAIN  GA  31822-  . 
PINE  MOUNTAIN  GA  31822-  . 

POOLER  GA  31322-  „„ 

RICHMOND  HILL  GA  31324-  . 

RICHMOND  HILL  GA  31324-  . 


ROME  GA  30161-6600 
ROSWELL  GA  30076-  .. 
ROSWELL  GA  30076-  .. 


ROSWELL  GA  30076- 

ROSWELL  GA  30075- 

SAINT  MARY'S  GA  31558- 

SAINT  MARYS  GA  31558-  

SAINT  SIMON'S  ISLAND  GA  31522- 


SANOERSVILLE  GA  31082- 

SAVANNAH  GA  31405- 

SAVANNAH  GA  31406- 

SAVANNAH  GA  31408- 

SAVANNAH  GA  31405- 


SAVANNAH  GA  31 419-  .. 
SAVANNAH  GA  31403-  .. 
SAVANNAH  GA  31419-  .. 
SAVANNAH  GA  31406-  .. 
SAVANNAH  GA  31405-  .. 


SAVANNAH  GA  31419-  . 

SAVANNAH  GA  31406- . 

SAVANNAH  GA  31401- . 
SAVANNAH  GA  31 406- . 

SAVANNAH  GA  31419-  . 

SAVANNAH  GA  31419-  . 

SAVANNAH  GA  31401-  . 

SAVANNAH  GA  31401-  . 

SAVANNAH  GA  31405-  . 


SAVANNAH  GA  31401- , 

SAVANNAH  GA  31401- , 

SAVANNAH  GA  31402-3979  , 


SAVANNAH  GA  31401-  ..„ 
SAVANNAH  GA  31410-  .... 


SAVANNAH  GA  31419-  . 

SEA  ISLAND  GA  31 561- 
SMYRNA  GA  30080-  


SMYRNA  GA  30080- 
SMYRNA  GA  30080- 


ST.  SIMON'S  ISLAND  GA  31522- 

ST.  SIMON'S  ISLAND  GA  31522- 
STATESBORO  GA  3045&- 


STATESBORO  GA  30458- 
STOCKBRIDGE  GA  30281- 


STOCKBRIDGE  GA  30281-  

STONE  MOUNTAIN  GA  30083-  . 


THOMASTON  GA  30286- 
THOMASVILLE  GA  31792- 


THOMSON  GA  30824-  .... 

THOMSON  GA  30824-  .... 

TIFTON  GA  31744-  

TIFTON  GA  31794-  

TUCKER  GA  30084-8134 

TUCKER  GA  30084- 


(912)987-7355 
(706)663-2281 
(706)663^522 
(912)748-6464 
(912)756-3312 

(912)75&-3351 

(706)295-1100 
(404)552-0200 
(404)992-7200 

(404)587-5151 

(404)992-9600 
(912)882-6250 
(912)882-8900 
(912)638-3631 

(912)552-1234 
(912)233-3633 
(912)927-7660 
(912)748-5242 
(912)354-7878 

(912)927-7720 
(912)966-5000 
(912)925-9505 
(912)352-1657 
(912)353-7100 

(912)920-2503 

(912)355-4100 

(912)238-1200 
(912)352-7100 

(912)925-2770 

(912)925-3680 

(912)232-4371 

(912)238-1234 

(912)355-3004 

(912)232-5678 
(912)233-7722 
(912)232-9000 

(912)236-7122 
(912)897-1612 

(912)927-8550 

(912)638-3611 
(404)435-4990 

(404)952-6966 
(404)433-8877 

(912)634-0660 

(912)638-7805 
(912)489-2626 

(912)681-7900 

(404)474-8771 

(404)389-1142 
(404)934-5004 

(706)648-2232 
(912)226-1343 

(706)595-8000 

(706)595-8700 
(912)382-4410 
(912)382-6687 
(404)934-5060 

(404)496-1070 
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GA0027  COURTYARD  BY  MA.RRIOTT 
ATLANTA  NORTHLAKE. 

GA0325    E<X)NO  LODGE  TUCKER  .... 

GA0098  LA  OUINTA  MOTOR  INN 
#3668 

GA020I     RED  R(X)F  INN  TUCKER 

GA0048    DAYS  INN  UNION  OTY 

GA0180  ECONO  LODGE  UNION 
CITY. 

GA0116  HOWARD  JOHNSON  UNION 
CITY. 

GA0169    CLUBHOUSE  INN  

GA0239    COMFORT  INN  VALDOSTA  . 

GA0286    HOLIDAY  INN  VALDOSTA  .... 

GA0120  HOWARD  JOHNSON  VAL- 
DOSTA. 

GA0204    QUALITY  INN  VALDOSTA  .... 

GA0176    SHONEY'S  INN  VALDOSTA  . 

GA0209    HOLIDAY  INN  VIDALIA  

GA0321     COMFORT  INN  VILLA  RICA  . 

GA0295  COMFORT  INN  WARNER 
ROBINS. 

(3A0153  RAMADA  INN  WARNER 
ROBINS. 

GA0192  JAMESON  INN  WASHING- 
TON. 

GA0157    HOLIDAY  INN  WAYCflOSS  .. 

GA0158    PINECREST  MOTEL „.. 

GA0193    JAMESON  INN  WINDER 

GU0002    ISLAND  HOTEL 

GU0004    HOTEL  PALMRID6E 

GU0003    GUAM  HILTON 

GU0008    PALACE  HOTEL  GUAM 

GU0009    GRAND  HOTEL 

GU0006    GUAM  HOTEL  OKURA 

GU0001     GUAM  PLAZA  HOTEL  

GU0005    HOTEL  NIKKO  GUAM 

GU001 1     PAOFIC  ISLAND  CLUB 

GU0010  TERRAZA  TUMON  VILLA 
HOTEL. 

GU0007  TUMON  BAY  CAPITAL 
HOTEL. 

HI0122  EWA  KAI  APARTMENT 
HOTEL. 

HI0005    HOTEL  HANA  MAUI  

HI0123    HANALEI  BAY  RESORT 

HI01 74    HILO  HAWAIIAN  HOTEL  

HI0031     ALA  MOANA  HOTEL  

HI0138    ALANA  WAIKIKI  HOTEL  

HI0 168 -ASTON  AT  THE  WAIKIKI 
BANYAN. 

HI0059  ASTON  HONOLULU  PRINCE 
HOTEL. 

HI0066    ASTON  INN  ON  THE  PARK  ... 

HI0I24    ASTON  INN  ON  THE  PARK  ... 

HI0067  ASTON  ISLAND  COLONY 
HOTEL 

Hi0125  ASTON  WAIKIKI  BEACH 
TOWER. 

HI0126  ASTON  WAIKIKI  BEACHSlDE 
HOTEL 

HI0177  ASTON  WAIKIKI  CIRCLE 
HOTEL 

HI0119  ASTON  WAIKIKI  SUNSET 
HOTEL 

HI0104  BEST  WESTERN  PLAZA 
HOTEL 

HI0127    BREAKERS  HOTEL  

HI0034    COCONUT  PLAZA  HOTEL 

HI0036    COLONY  SURF  HOTEL  

HI0035  COLONY  SURF  HOTEL  MAIN 
COLONY  SURF. 

HI0100  COLONY'S  PACIFIC  MON- 
ARCH HOTEL 

HI0128    EXECUTIVE  CENTRE  HOTEL 

HI0041     HALE  KOA  HOTEL  

HI0042    HALEKULANI  HOTEL  

HI0043  HALEKULANI  HOTEL  DIA- 
MOND HEAD. 

H10045    HALEKULANI  HOTEL  MAKAI  . 

HKK)44    HALEKULANI  HOTEL  MAUKA 

HI0046    HAWAII  DYNASTY  HOTEL 

HI0129    HAWAII  POLO  INN  

HI0047    HAWAII  PRINCE  HOTEL 


PO  BOX  1191 


PC  BOX  1119 


PO  BOX  8588 


PO  BOX  158 


4083  LAVISTA  RD  . 


1820  MTN.  INDUSTRIAL  

1819  MOUNTAIN  INDUSTRIAL  BLVD 


2810  LAWRENCEVILLE  HWY 

6840  SHANNON  PKWY.  S 

7410  OAKLEY  RD  „ 


3860  FLATSHOALS  RD 


1800  CLUBHOUSE  DR  

1—75  S  US  84  W 

1309  SAINT  AUGUStInE  RD  ! 

N.  VALDOSTA  


1209  ST.  AUGUSTINE  RD  , 

1828  W.  HILL  AVE 

2619  E.  FIRST  ST 

128  HWY.  61  

95  S.  HWY.  247 


2725  WATSON  BLVD  .. 
IISANNDENARDDfl 


1725  MEMORIAL  OR 
1761  MEMORIAL  DR 
405  S.  BROAD  ST  ... 
WEST  O'BRIEN  DR 

122  HASALAO  ST 

202  HILTON  RD  

470  FAHRENH(XT  AVE 

1024  SAN  VITORES  RD  ... 

185  GUN  BEACH  

1328  SAN  VITORES  RD 

245  GUN  BEACH  , 

210  PALE  SAN  VITORES  RO  . 
168  FUJITA  RD  


1448  PALE  SAN  VITORES  ST 
61-161  KUHINAST  


HANA  HWY  

5380  HONOIKI  RD  

71  BANYAN  DR 

410  ATKINSON  OR  

1956  ALA  MOANA  BLVD 
201  OHUA  AVE  


415NAHUAST 


1920  ALA  MOANA  BLVD  

1920  ALA  MOANA  BLVD  

445  SEASiDE  AVE 


2470  KALAKAUA  AVE  . 
2452  KALAKAUA  AVE  . 
2464  KALAKAUA  AVE  . 
229  PAOAKALANI  AVE 
3253  N.  NIMITZ  HWY  .. 


250  BEACHWALK  

450  LEWEgS  ST 

2895  KALAKAUA  AVE 
2835  KALAKAUA  AVE 

142  ULUNIU  AVE  


1088  BISHOP  ST  _.. 

2055  KALIA  RD 

2199  KALIA  RD  _^ 

2199  KALIA  RD  .._-. .___'_ 

2199  KALIA  RD  „ „.._.. 

2199  KALIA  RD  

1830  ALA  MOANA  BLVD  

1696  ALA  MOANA  BLVD  

100  HOLOMOANA  ST 


TUCKER  GA  30084- 

TUCKER  GA  30084- 

TUCKER  GA  30084- 

TUCKER  GA  30084> ..... 
UNK3N  CITY  GA  30291- 
UNION  CITY  GA  30291- 

UNION  OTY  GA  30291- 


VALDOSTA  GA  31601-  

VALDOSTA  GA  31602- 

VALDOSTA  GA  31601-  

EXIT  «6  VAUX>STA  GA  31602- 


VALOOSTA  GA  31601- 
VALOOSTA  GA  31601- 

VIDAUA  GA  30474- 

VILLA  RICA  GA  30180- 

WARNER  ROBINS  GA  31088- 

WARNER  ROBINS  GA  31093- 

WASHINGTON  GA  30673-  . 


WAYCnOSS  GA  31501- 
WAYCnOSS  GA  31501- 
WINDER  GA  30680-  .... 
ANKiUA  GU  96910-  ._ 
BARRIGADA  GU  96921- 
TAMUNING  GU  96911 - 
TAMUNINGGU96911- 

TUMONGU  96911- 

TUMON  GU  9691 1- 
TUMONGU96911- 
TUMONGU96911- 
TUMONGU  96911- 
TUMON  GU  96931- : 

TUMON  GU  96911- „. 

EWA  BEACH.  OAHU  HI  96706- 

HANA.  MAUI  HI  96713- 

HANALEI.  KAUAI  HI  96714- 

HILO  HI  96720- 

HONOLULU.  OAHU  HI  96814- 

HONOLULU.  OAHU  HI  96815-1897 
HONOLULU.  OAHU  HI  96815-  

HONOLULU.  OAHU  HI  96815-  

HONOLULU.  OAHU  HI  96815-  

HONOLULU.  OAHU  HI  96815- 

HONOLULU.  OAHU  HI  96815-  . 

HONOLULU.  OAHU  HI  96815-  

HONOLULU.  OAHU  HI  96815-  -...., 

HONOLULU.  OAHU  HI  96815-  

HONOLULU.  OAHU  HI  96815- 

HONOLULU.  OAHU  HI  96819-  

HONOLULU.  OAHU  HI  96815-  

HONOLULU.  OAHU  HI  96815-  

HONOLULU.  OAHU  HI  96815-  

HONOLULU.  OAHU  Hi  96815-  

HON(XULU,  OAHU  HI  96815-  

HONOLULU.  OAHU  HI  96813-  „ 

HONOLULU.  OAHU  HI  96815-  ...._. 

HONOLULU.  OAHU  HI  96815-  

HONOLULU.  OAHU  HI  96815-  ...„. 

HONOLULU.  OAHU  HI  96815-  _..... 

HONOLULU.  OAHU  HI  96815-  

HONOLULU.  OAHU  HI  96815-  

HONOLULU.  OAHU  HI  96815-  .._... 
HONOLULU.  OAHU  HI  96815- 


(404)938-1200 

(404)939-8440 
(404)496-1317 

(404)496-1311 
(404)964-3777 
(404)964-9999 

(404)964-0110 

(912)247-7755 
(912)242-1212 
(912)224-2381 
(912)244-4460 

(912)244-8510 
(912)244-7711 
(912)537-9000 
(404)459-8006 
(912)922-7555 

(912)953-3000 

(706)678-7925 

(912)283-4490 
(9 '.2  253-3580 
(404i«»67-1880 
(671)477-7380 
(671)477-6666 
(671)648-1835 
(671)648-2222 
(671)649-1161 
(671)646-6811 
(671)646-7803 
(671)649-8815 
(671)646-9171 
(671)649-6904 

(671)646-3903 

(808)689-7948 

(808)248-8963 
(808)826-6522 
(808)935-9361 
(808)955-4811 
(808)941-7275 
(808)922-0555 

(808)922-1616 

(808)948-8355 
(       )      - 
(808^923-2345 

(808)926-6400 

(808)931-2100 

(808)923-1571 

(808)922-051 1 

(808)836-3636 

(808)923-3181 
(808)923-8828 
(808)923-5751 
(808)923-5751 

(808,923-9805 

(808)539-3000 
(808)955-0555 
(805)923-231 1 
(808)923-231 1 

(808)923-2311 
(808)923-231 1 
(808)955-1111 
(808)949-0)61 
(808)956-1111 


UMI 
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BEACH 


HI004«    HAWAII  PRINCE  HOTEL  DIA- 
MOND HEAD. 
HI0049    HAWAIIAN  MONARCH 

HOTEL 
HHXKO    HAWAIIAN   REGENT   HOTEL 

KUHlO. 
H»0052    HAWAIIAN    WAWIKI    BEACH 

HOTEL 
NOOSa    HAWAIIAN    WAIKIKI 

HOTEL  MAUKA. 

HI0131    HAWAilANA  HOTEL  

HI0054    HILTON  HAWAIIAN  VILLAGE 

HOTEL 
Ht0066    HILTON  HAWAHAN  VILLAGE 

HOTEL  ALH. 
HI0067    HILTON  HAWAIIAN  VILLAGE 

HOTEL  DIAMOND  HEAD. 
HlOOee    HN.TON  HAWAHAN  VILLAGE 

HOTEL  RAMBOW. 
MOiaS    HCUDAY     INN     HONOLULU 

INTERNATIONAL  AIRPORT. 
HB061    HTATT  REGENCY  WAiKIK?  _. 
+«0060    HYATT    REGENCY    WAIKIKI 

EWA. 
HI0062 

mtoa 

HI0064 

Hooee 

HI0167 
HI0133 


ILIKAI  HOTEL 

KJKAI  HOTEL  MARINA 

ILIMA  HOTEL 

IMPERML  HAWAII  RESORT  _ 

KAHALA  HILTON  HOTEL 

KUHtO  VILLAGE  RESORT  _« 
MARINE       SURF       WAIKIKI 
HOTEL 

H»071    MIRAMAR  AT  WAIKIKI 

MOOTS    MOtANA  HOTEL  DIAMOND  _ 
HI007S    NEW       OTANI        KAIMANA 

BEACH  HOTEL 
HI0032    0UTRK3QER  ALA  WAI  TER- 
RACE. 
Hnt34    0UTRK3GER       ALA       WAI 

TOWEa 
HI0079    OUTRIGGER  EAST  HOTEL  ... 
HI0080    OUTRK3GER  HOBRON  DAYS 

INN 
HNXMZ    OUTRIGGER      MAILE     SKY 

COURT 
HW083    OUTRIGGER  MALIA  HOTEL  _ 
N00e4    OUTRIGGER  PRINCE  KUHIO 

HOTEL 
HB078    OUTRIGGER  REEF  HOTEL  _ 
HBOeS    0UTRK3GER    REEF    HOTEL 

OCEAN  TOWER. 
HI0086    OUTRIGGER    REEF    HOTEL 

PACIFIC  TOWER. 
HI0087    OUTRIGGER    REEF    LANAIS 

HOTEL 
HWOea    OUTRIGGER  REEF  TOWERS 
HK)089    OUTRIGGER  REEF  TOWERS 

PLANTATION  TOWER. 
HI0090    OUTRIGGER      ROYAL      IS- 
LANDER. 

HI0091     OUTRIGGER  SURF  

HI0092    OUTBiGGER  VILLAGE 

HOTEL 
HlOOSt    OUTRIGGER  WAIKIKI  HOTEL 
OUTRIGGER  WAIKIKI  SURF  . 
OUTRIGGER   WAIKIKI   SURF 


HI0093 
HK>094 

EAST 
HI0096    OUTRIGGER  WAIKIKI  SURF 

WEST. 
m096 

ERS. 
HI0097 
HI0098 
Ht0099 


OUTRIGGER  WAIKIKI   TOW- 


OUTRiGGER  WEST  HOTEL  . 

PACIFIC  BEACH  HOTEL 

PACIFIC      BEACH      HOTEL 
OCEAN  TOWER 
HI0058    PLEASANT     HOLIDAY     ISLE 

HOTEL 
KI0178    OUEEN  KAFIOLANI  HOTEL    ' 
HI01C7     ROYAL  GARDEN  AT  WAIKIKI 
MtOKS    ROYAL     HAWAIIAN     HOTEL 

SHERATON. 
HI0106     ROYAL     HAWAIIAN     HOTEL 

TOWER  BUILDING. 
HI0C72    SHERATON  MOANA 

SURFPIDER. 


100  HOLOMOANA  ST  ... 
444  MIU  ST 


2S5; 
2571 
2571 


260  3EACH  WALK  _.. 
2005  KALIA  RD 

ZOK 

200! 


200! 


364 

2343 
236S 


ISO 
343 


2211 


KALAKAUAAVE  .... 
KALAKAUAAVE  -. 
KALAKAUAAVE  .... 


KAUARO 
KALIA  RD 


KAUA  RO  ._. 


3401  N.  NIMITZ  HWY 

242<  KALAKAUAAVE  

242^  KALAKAUAAVE  

1771  ALA  MOANA  BLVD  ... 
177]  ALA  MOANA  BLVD  ... 

445  lOHONANIST 

205  EWERS  ST 

50a  KAHALA  AVE 

24«  KUMO  AVE 

lEASlOE  AVE 


KUHIO  AVE 


KALAKAUAAVE  _. 
2863  KALAKAUA  AVE  .. 

1664  ALA  MOANA  BLVD 

170C  AlA  MOlANA  BLVD 


AIULANI  AVE 
ItOBRONLN  _ 


2058  KUHIO  AVE 


KUHIO  AVE 


2S00|KUHtO  AVE 


2169  KAUA  RO 
2169  KAUA  RD 


2169  KAUA  RO 

225  i  ARATOGA  RO  .... 


227  I  EWERS  ST 
227  I  EWERS  ST 


2164  <ALIA  RO  ... 


2280 


<UHIO  AVE 


2330 
2490 
2490 


240  I  EWERS  ST 

2335  (ALAKAUA  AVE  

2200  (UHIO  AVE  

422  F  OYAL  HAWAIIAN  AVE 

412  I  :WERS  ST _ 

200  L  EWERS  ST ,..J 


tUHIOAVE  

tAUKAUAAVE  

tALAKAUA  AVE  .._... 


270  L  ;WERS  ST 

150K  VPAKULU  AVE  .... 

440  C  .GHANA  ST  .. 

2253   ;ALAKAUA  AVE  .. 

2259   7VLAKAUAAVE  . 

2365    ;.ALAKAUA  AVE  .„ 


HONOLULU.  OAHU  H(  968T5- 

HONOLULU.  OAHU  HI  968t&- 

HONOLULU.  OAHU  HI  96815- 

HONOLULU,  OAHU  HI  9681  fr- 

HONOLULU.  OAHU  HI  96815- 

HONOLULU,  OAHU  HI  96815- 
HONOLULU,  OAHU  HI  9681 5- 

HONOLULU.  OAHU  HI  96815- 

HONOLULU.  OAHU  HI  96815- 

HONOLULU.  OAHU  HI  96815-  , 

HONOLULU.  OAHU  HI  96819-  , 

HONOLULU.  OAHU  HI  fl681S-  , 
HONOLULU.  OAHU  HI  96815-  , 

HONOLULU.  OAHU  HI  66815-  . 
HONOLULU.  OAHU  HI  96815-  . 
HONOLULU,  OAHU  HI  96815- 
HONOLULU.  OAHU  HI  9681&- 
HONOLULU.  OAHU  HI  •6ei»> 
HONOLULU.  OAHU  HI  96815- 
HONOLULU.  OAHU  H»  96815- 

HONOLULU.  OAHU  HI  66815- 
HONOLULU.  OAHU  HI  9681fr. 
HONOLULU.  OAHU  HI  96815- 

HONOLULU.  OAHU  HI  96815- 

HONOLULU.  OAHU  HI  96815- 

HONOLULU.  OAHU  HI  9681&- 
HONOLULU.  OAHU  HI  9681&- 

HONOLULU.  OAHU  HI  96815- 

HONOLULU.  OAHU  Hi  96815- 
HONOLULU.  OAHU  HI  96815-  . 

HONOLULU.  OAHU  HI  96815-  , 
HONOLULU.  OAHU  Hi  9681S-  , 

HONOLULU.  OAHU  HI  96815-  . 

HONOLULU.  OAHU  HI  96815-  . 

HONOLULU.  OAHU  HI  96815-  . 
HONOLULU.  OAHU  HI  96815-  . 

HONOLULU,  OAHU  HI  9681S-  . 

HONOLULU,  OAHU  HI  96815-  . 
HONOLULU,  OAHU  HI  9681  &-  . 


HONOLULU.  OAHU  HI  96815-  ... 
HONOLULU.  OAHU  Hf  96815-  _. 
HONOLULU.  OAHU  HI  96815-  ... 

HONOLULU,  OAHU  HI  96815-  ... 

HONOLULU.  OAHU  HI  96815-  _ 

HONOLULU,  OAHU  HI  96815-  ... 
HONOLULU.  OAHU  HI  96815-  .. 
HONOLULU.  OAHU  HI  96815-  „. 

HONOLULU.  OAJHU  HI  96815-  ... 

HONOLULU.  OAHU  HI  96815-  _. 
HONOLULU,  OAHU  HI  96815-  ... 
HONOLULU,  OAhU  HI  9681 5-  ... 

HONOLULU,  OAHU  HI  96815-  _., 

HONOLULU,  OAHU  HI  96815-  _.. 


(808)%6-1111 

(808)949-3911 

(808)922-6611 

(808)922-2511 

(808)922-2511 

(808)923-3811 
(808)949-4321 

(808)949-4321 

(808)949-4321 

(808)949-4321 

(808)836-0661 

(808)923-1234 
(808)923-1234 

(808)949-3811 
(808)923-1877 
(808)923-1877 
(808)923-1827 
(808)734-2211 
(808)926-0641 
(808)923-0277 

(808)922-2077 
(808)923-3111 
(808)923-1555 

(808)949-7384 

(808)942-7722 

(808)922-6353 
(806)942-7777 

(806)947-2828 

(808)923-7621 
(808)922-0811 

(80Q623-3111 
(808)923-3111 

(808)923^111 

(808)923-3881 

(808)923-3111 
(808)924-8844 

(808)922-1961 

(808)922-6777 
(808)923-3681 

f80e)923-0711 
(808)923-7671 
(80C)9?3-7671 

(808)?23-7671 

(808)922-6424 

(808)922-6022 
(808)922-1233 
(808)922-1233 

(808)62^-0777 

(808)922-1941 

(808)943^)202 
(808)923-7311 

(808)923-7311 

(808)922-3111 
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HI0074    SHERATON  MOANA 

SURFRIDER  HOTEL. 
HI0135-  SHERATON  PRINCESS 

KAIUIANI  HOTEL. 
HiO)C9    SHERATON  WAIKIKI  HOTEL  . 
HI0ie2    THE  PARK  SHORE  HOTEL  ... 
HI0112    WAIKIKI         BEACHCOMSeR 

HOTEL 
HI01I3    WAIKIKI  BEACHSfOE  HOTEL 

HI0173    WAIKIKI  JOY  HOTEL  

H10!36    WAIKIKI  PARC  HOTEL 

H;0116    WAIKIK!  PARKSIDE  HOTEL 

hic:;7    WAIKIKI  RESORT  HOTEL  

HIC137    WAIKIKI  ROYAL  SUITES 

HI0120    WA'KIKI  TERRACE  HOTEL 
HI0121    TURTLE  BAY  HILTON  GOLF 

AND  TENNIS  RESORT. 
HI013S    ASTON  KONA  BY  THE  SEA  .. 

HI01 79    KONA  COAST  RESORT  II 

Hi0:59    HILTON  WAIKOLOA  VILLAGE 

RESORT. 
HI0169    SCHRACERS       WINDWARD 

MARINE  RESORT. 
HI0141     ASTON  KAUAI  BEACHBOY 

HI0142    C(XX3  PALMS  RESORT  

HI0143    HOTEL  CORAL  REEF  

Hi0144    PLANTATION  HALE 

HI0145    ASTON  MAUI  LU  RESORT  .... 

HiCI^    ASTOr;  MAUI  VISTA „. 

H10181     MAU;  BANYAN  RESORTS  

H1C015    MAUI         PRINCE         HOTEL 

MAKENA  RESORT. 

HI0C17     MAUI  SUN  HOTEL  

Hi&164    MAJI  SUN  HOTEL  

HiC:47    MAL'MA  KEA  BEACH  HOTEL  . 
HiC14S    MAUNA  LAN!  BAY  HOTEL  & 

8U^-IGAL0WS. 

HiOOCi     THE  RIT2  CARLTON  

HI01S5    COLONY'S    POlPU    KAI    RE- 
SORT 
HICG29    HYA-T  REGENCY  KAUAI  RE- 
SORT AND  SPA. 
H,0027    SHERATON    KAUAI    BEACH 

RESORT. 
HI0156    SHERATOfJ  KAUAI  GARDEN 

HOTEL. 

H:0172    KANALOA  AT  KONA  

HI0153    AS'ON  KAANAPALI  SHORES 

RESORT. 

M0149    ASTON  MAUi  PARK  

hiOISO    COLONY-S   NAPIL!    SHO.=»ES 

RESORT. 
HiOCC3    EMSAS3Y  SUITES  HOTEL  .... 

HYATT  REGENCY  MAUI  

KAANAPAU  ALtl  

KAANA=ALi  BEACH  hOTEL  .. 

KAHAN*  PALLS  RESORT 

MAU;  MARBiOTT  

ROYAL  KAHANA  RESC^T  .... 
SrtcRATCN  MAUI  HOTEL  ..... 


H(C171 
HI0007 
HiOOOa 

Hioirs 

HI0130 
WOO!  9 
KI0'5i 
h0!52 


THE 


WHALER 


KA..y^AC\v.!a€ACH. 


HiCC'i 
HiOC'3 
H:0154 
HiO'55 
LAS 
H10025 
W0 156 
hnj026 
HiC:57 


k'.HSTIN  MAUI  

MANELE  BAY  HOTEL  ...: 
THE  LCDGE  AT  KOELE  . 
ASTON   KAUAI    BEACH 


ON 


VIL- 


KAUAi  HILTON  HOTEL  

OUTRIGGER  KAUA!  BEACH  . 

THE  WESTIN  KAUAI   

COLONY'S  KALUAKOl 

HOTEL  AND  GOLF  CLUB. 

H!C170    VOLCANO  HOUSE  

HiCirs    KAEOKAI  „ 

HiOC->0    SHERATON  LUXURY  HOTEL 
HIC*53     SHERATON      MAKAHA      RE- 
SORT AND  couNTP  /  Club. 

H10004  FOUR  SEASONS  RESORT 
WAILEA. 

HiOOne  GRAND  HYATT  WAILEA  RE- 
SORT HOTEL  AND  SPA. 

HI0010  KEA  LANI  HOTEL  SUITES 
AND  VILLAS. 

h!0i60  MAUI  INTERCONTINENTAL' 
RESORT. 


PO  BOX  187 


PO  BOX  774  


POBOX  1977 

PO  BOX  53  .. 
POBOX  3099 
PO  BOX  3063 


2365  KALAKAUA  AVE  

120  KAIULANI  AVE  

2255  KALAKAUA  AVE  ._ ^.. 

2586  KALAKAUA  AVE 

2300  KALAKAUA  AVE 

2452  KALAKAUA  AVE  

320  LEWcRS  ST „„. 

2233  HELUMOA  RO 

1850  ALA  MOANA  BlVD  

2450  KCA  AVE  

255  BEACH  WALK  

2045  KALAKAUA  AVE  

57-091  KAMEHAMEHA  HWY 

75-6106  ALII  DR  

78-6842  AUI  DR  

6S-425  WAIKOLOA  DR  

47-035  UHIKAI  DR  ™ „.., 

4-484  KUHIO  HY/Y  

4-241  KUHIO  HWY 

1Si6  KUHiO  HWY ..„.. . 

484  KUHIO  HWY .. 

575  S.  KIHEI  RO  

2191  S.  KIHEI  RO  

2575  S.  KIHEI  RD 

540C  MAKENA  ALANUI 

175  E.  UPOA  ST 

175  E.  UPOA  ST 

1  MAUNA  KEA  BEACH  DR  

1  MAUNA  LANI  OR  _ 

1  NORTH  KANIKU  DR  

1941  POIPU  RD  

1571  POlPU  RD  

2440H(X>NAN!  ST  

2440  HCXDNANI  RD  

78-261  MANU  KAI  ST  ...; 

3445  HONOAPIILANI  HWY  ...: 

3626  LOWER  HONADMLAN!  HWY  . 
5315  HONOAPIILANI  HWY 

104  KAANAPAU  SHORES  PL  ..  .. 

200  NOHEA  KA!  DR 

5C  NOHEA  KAI  DR . 

2525  KAANAPALI  PKWY  „.. 

4620  LOWER  HONOAPIILANI  RO  . 

100  NOHEA  KAI  DR  

4365  LOWER  HONOAPIILANI  HWY 

2605  KAANAPAU  PKWY  

2481  KAANAPALI  PKWY  

2365  KAANAPAU  PKWY  . 

MANELE  HWY   „., 

1  KEOMOKU  HWY  

4330  KAUAI  BEACH  OR  „ 

4331  KAUAI  BEACH  OR 

4331  KAUAI  BEACH  DR ; 

3610  RICE  ST .„:„_.___.■_:, 


HAWAII  VOLCANOS  NATIONAL  PARK 

3970  WYLUE  RO  „ 

5520  KA  HAKU  RD 

84-626  MAKAHA  VALLEY  RO  

3900  WAILEA  ALANUI  DR 

3850  WAILEA  ALANUI  DR 

4100  WAILEA  ALANUI  OR   

3700  WAILEA  ALANUI  DR  .„ 


HONOLULU,  OAHU  HI  96815-  

HONOLULU,  OAHU  HI  96815-  „_ 

HONOLULU.  OAHO  HI  96815-  ... 
HONOLULU.  OAHU  HI  96815-3663 
HONOLULU.  OAHU  HI  96815-  

HONOLULU.  OAHU  HI  96815-  .... 

HONOLULU,  OAHU  HI  96815- 

HONOLULU.  OAHU  HI  96815-  

HONOLULU,  OAHU  H!  96815-  

HONOLULU,  OAHU  HI  96815-  

HONOLULU,  OAHU  HI  96815-  

HONOLULU,  OAHU  HI  96815-  

KAHUKU,  OAHU  HI  96731-  

KAILUA  KONA  HI  96740- „ 

KAILUA  KONA  HI  96740- 

KAMUELA  H;  96743-9791  ..... 

KANEOHE  hi  96744-  

KAPAA,  KAUAI  HI  96746-  „. 

KAPAA.  KAUAI  HI  96746- 

KAPAA..  KAUAI  HI  9674&. 

KAPAA,  KAUAI  HI  96746- 

KIHEI,  MAUI  HI  96753- 

KIHEI.  MAUI  HI  96753- 

KIHEI.  MAUI  HI  96756-' 

KiHEl.  MAU!  HI  96753-  

KIHEI.  MAUI  HI  96753-  

KIHEI,  MAUI  HI  96753-  

KOHALA  Hi  96743-  

KOHALA  HI  96743-  

KOHALA  COAST  HI  96743- 

KOLOA,  KAUAI  HI  96746- 

KOLOA.KAUA!  HI  9675S-  . 

KOLOA.  KAUAI  HI  96756-. 

KOLOA.  KAUAI  HI  96756- 

KONA  HI  96740-  ..._ 

LAHAINA,  MAUi  HI  96761-  

LAHAINA.  MAUi  HI  96761-  „ 

LAHAINA.  MAUI  HI  96751-  ..!..... 

LAHAAA.  MAUI  HI  96761- 

LAHAINA.  MAUI  HI  967SI-  

LAHAINA.  MAUI  HI  96761- ■. 

LAHAINA,  MAUI  HI  96761-  

LAHAINA.  MAUI  HI  96761-  :_... 

LAHAINA.  MAUI  HI  96761-  _ 

LAHAINA.  MAU!  HI  96761-  

LAHAINA.  MAUI  HI  96761-1991    

LAHAINA.  MAUI  HI  96761-  

LAHAINA.  MAUI  HI  96T61-    

LANAI  CITY.  LANAI  HI  96763-  .'. 

LANAI  CiTY.  LANAI  Hi  96763- 

UHUE.  KAUAI  HI  96756-  . 

UHUE.  KAUAI  HI  96715-  

LIHUE.  KAUAI  HI  96766-  

LIHUE;  KAUAI  Hi  96756-  . ... 

MAUNALOA.  MOlCKAI  HI  96770-  

NATIONAL  PARK  HI  96718-  

PRINCEVILLE.  KAUAI  HI  96722- 

PRINCEVILLE.  KAUAI  HI  96722-3069 
WAIANAE.  OAHU  HI  96792-  

WAILEA.  MAUI  HI  96753-  

WAILEA.  MAU.  HI  96753-  

WAILEA.  MAUI  HI  96753-  

WAILEA.  MAUI  HI  96753- 


<8C8)922-3111 

(808)922-5811 

(808)922-4422 
(808)923-0411 
(808;922-4646 

(808)931-2180 
(808)923-2300 
(808)921-7272 
(eC8;955-1667 
(803)922-491 1 
(808)926-5641 
(808)955-6000 
(808)293-881 1 

(808)327-2300 
(808)324-1721 
(808)885-1234 

(808)239-5711 

(808)823-0916 
(8081823-0760 
(308)322-4481 
(808)822-4941 
(808)879-6381 
(808)879-7966 
(808)875-0004 
(808)874-1111 

(808)875-9000 
(808)875-«000 
(808)882-7222 
(808)885-6632 

(808)885-2000 
(808)742-2229 

(808)742-1234 

(808)742-1661 

(808)742-1661 

(808)322-9625 
(308)667-2211 

(808)669-6622 
(eCS;6e9-8051 

<S03,661-2C00 
(808)661-1234 
(308,617-1400 
(SCc  661-0011 
(808)669-1050 
(?r^.«)667-1200 
(808)669-591 1 
(808)661-0031 
(808)661-4861 

(808)667-2525 
(808)565-7700 
(808)565-7300 
(808)245-7711 

(308)245-1955 
(808)245-1955 
(808)245-5050 
(808)552-2555 

(803)967-7321 
(808)825-6549 
(808)826-9644 
(808)695-9511 

(308)374-8000 

(808)875-1234 

(808)875-4100 

(808;879-l922 


UMI 
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HI0161     PALMS  AT  WAILEA  RESORT 

HI0162    KAUAI  RESORT  HOTEL 

HI0163    IHILANI  RESORT  AND  SPA- 

KO  OUNA  RESORT. 
IA0133    BEST      WESTERN      JESSE 
JAMES  INN. 

IA0056    INDIAN  HILLS  INN  

HEARTUND  INN 

GUEST  HOUSE  MOTOR  INN 


IA0038 
IA0034 
INC. 
IA0113 
IA0119 
IA0039 
IA0060 


AMES  BUDGETEL  INN 

COMFORT  INN  OF  AMES 

HEARTLAND  INN 

IOWA     STATE      MEMORIAL 
UNION. 
IA0069    NEW  FRONTIER  MOTEL  . 


PO  BOX  5U 


IA0087    UNIVERSITY  INN 

IA0005    BEST   WESTERN    STARLITE 
VILLAGE  OF  ANKENY. 

IA0024    ECONOLODGE  

iA0040    HEARTLAND  INN ' 

IA0092    WEST  OAKS  CONDO  ASSN. 

PHASE  3. 
IA0093    WEST  OAKS  CONDO  ASSN. 

PHASE  4. 
IA0120    ECONO  LODGE-ATLANTIC  . 

INN  AT  BATTLE  CREEK 

COURTYARD  BY  MARRIOTT 

HEARTLAND  INN  

ARROWHEAD  MOTEL 

COMFORT  INN  

CARflOLLTON  INN  

ECONOLODGE        CARROLL 


iA0057 
lAOOie 
IA0041 
IA0096 
IA0137 
IA00C9 
IA0035 
INC. 
IA0132 


PO  BOX  378 


PO  BOX  98 
POBOX98 


BEST  WESTERN 

LONGBRANCH  MOTOR  INN. 

•A0011    COLLINS  PLAZA  HOTEL  ... 

IA0012    COMFORT  INN  

IA0121     COMFORT  INN  CEDAR  RAP- 
IDS NORTH. 

IA0028    FAIRFIELD  INN  

IA0031    FIVE  SEASONS  MOTEL 

IA0042    HEARTUND  INN 

IA0097    HOLIDAY  INN 

IA0074    RED  ROOF  INN  . 

IA01 1 1    SHERATON  INN 

IA0010    CENTERVILLE       SUPER      8 
MOTEL 

IA0061     IRON  HORSE  INN  OF  CLAR- 
ION. 

IA0008    BLUE  HORI20N  iNN  

IA0043    HEARTLAND  INN 

IA0032    BEST  WESTERN  FRONTIER 
MOTOR  INN. 

IA0098    RAMADA  iNN  . 

IA0078    SUPER  8  MOTEL 

IA0112    BUDGETEL  INN  OLIVE 

IA0017    COURTYARD  BY  MARRIOTT 

IA0099    FAIRFIELD     INN     BY     MAH- 
RK>TT  DES  MOINES. 

IA0044    HEARTLAND  INN 

IA0114    RESIDENCE         INN-DES^ 
MOINES. 

IA0122    COMFORT  INN  CORALVILLE 

IA0115    FAIPFIELD     INN     BY     MAR- 
RIOTT CORALVILLE. 

IA0045    HEARTLAND  INN  

IA0055    BEST     WESTERN     METTRO 
OMAHA. 

IA0013    COMFORT  INN  ; 

IA001 9    DAYS  INN  COUNCIL  BLUFFS 

IA0046    HEARTLAND  INN  

IA0050    HOLIDAY  INN  .. . .  .,.„".. 

IA0058    INTERSTATE  INN " 

IA0079    SUPER  8  MOTEL ^ 

IA0094    WESTERN  INN _„ 

IA0095    WILLOWS  MOTEL  

IA0006    BEST  WESTERN 

STEEPLEGATE  INN. 

IA0018    DAVENPORT  SUPER  8 

IA0100    FAIRFIELD     INN     BY     MAR 

RIOTT  DAVENPORT. 
IA0035    HAMPTON  INN 


321  0  WAILEA  AUNUI  DR 

3-1  920  KUHIO  HWY  

9241001  OUNI  ST  ._ 


EX  T  76-1  80 
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MWY.  34  

NE  56TH  ST 


ELWOOO  DR  

S.  DAYTON  RO 

&  NEW  HWY.  30 

STATE  UNIVERSITY 


WAILEA.  MAUI  HI  96^3- 

WAILUA,  KAUAI  HI  96746-  .. 
WEST  OAHU,  OAHU  HI  96707- 

ADAIR  lA  50002- 

ALBIA  lA  52531- „ 

ALTOONA  lA  50009- _ 

AMANA  lA  52203-  . . 


AMES  lA  50010- 
AMES  lA  50010- 
AMES  lA  50010-  . 
AMES  lA  50011- 


.INCOLNWAY  

S.  DUFF 

&  1ST 


e 


03  N. 


DEUWARE  . 
SE  DELAWARE  . 
AKESHORE  DR 


25  I  AKESHORE  DR 


180  fc  71  EXIT  60 
20i|maPLE  ST 

VALLEY  DR 
815|GOLDEN  VALLEY  DR 
MT.  PLEASANT  ST  ... 

KIRKWOOD  

N „„ 

PLAZA  DR  


252 


90 1  WIXT  TOWN  ROAD  NE 

120   COLLINS  NE  „•_ 

390b3RD  ST.  SW 

5055  ROCKWELL  DR.  NE  ... 

324i  S.  RIDGE  DR.  SW  

350nST  AVE.  NE 

331! 

250' 

332J 


525  J3RD  AVE.  SW 


1021 


100 


467 

lea 

230( 

1525 

171 

139( 

152( 

16« 


J.  SHORE  DR 


141  I 


42  S 


209 
214 


9TH 
TH  street"! 


87 
35371 


410 
3206 


SOUTHGATE  CT.  SW 
WiaiAMS  BLVD.  SW  . 
SOUTHGATE  CT.  SW 


N.  T8TH 


W.  CENTRAL  AVE  .... 


S.  SHORE  DR 
LINCOLNWAY 

LINCOLNWAY 
LINCOLNWAY 
NW118THST 

114THST  

NW114THTBT 


FOREST  AVE 
FOREST  AVE 


21  ID 


ST „ 

W.  BROADWAY 


320S  S.  7TH  ST 

3618  9TH  AVE 

1OO0  WOODBURY  AVE  »„ 

232S  AVE.  N 

2717  S.  24TH  ST 

271^.  24TH  ST 


MADISON  AVE 


1841 
3802 
1001  f.  76THST. 


3802  ATSOBR 


65TH  3T 

E.  KIMBERLY  RO  . 


3330  E.  KIMBERLY  RO 


AMES  lA  50010- 

AMES  lA  50010-  

ANKENY  lA  50021- 


ANKENY  lA  50021-  „. 

ANKENY  lA  50021-  

ARNOLDS  PARK  lA  51331- 


ARNOLDS  PARK  lA  51331-  __ 

ATUNTIC  lA  50022- 

BATTLE  CREEK  lA  51005- 

BETTENOORF  lA  52722- 

BETTENDORF  lA  52722- 

BURLINGTON  lA  52601-2118  . 

BURLINGTON  lA  52601- 

CARROLL  lA  51401-  

CARROLL  lA  51401-  


CEDAR  RAPIDS  lA  52402- 

CEDAR  RAPIDS  lA  52402- 
CEDAR  RAPIDS  lA  52402-  , 
CEDAR  RAPIDS  lA  52402-  , 

CEDAR  RAPIDS  lA  52404-  , 
CEDAR  RAPIDS  lA  52401-  , 
CEDAR  RAPIDS  lA  52404-  . 
CEDAR  RAPIDS  lA  52404-  . 
CEDAR  RAPIDS  lA  52404-  . 
CEDAR  RAPIDS  lA  52404-  . 
CENTERVILLE  lA  52544-  .... 


CLARION  lA  50525- 


CLEAR  LAKE  lA  50428- 
CLEAR  UKE  lA  50401-  . 
CLINTON  lA  52732-  


CLINTON  lA  52732- 
CLINTON  lA  52732- 
CLIVE  lA  50325-  „.. 
OLIVE  lA  50325-  ».. 
CLIVE  lA  50325-  .... 


CLIVE  lA  50325- 
CLIVE  lA  50325- 


CORALVILLE  lA  52241- 

CORALVILLE  lA  52241- _. 

CORALVILLE  lA  52241- 

COUNCIL  BLUFFS  lA  51501- 


COUNCIL  BLUFFS  lA  51501- 
COUNCIL  BLUFFS  lA  51501- 
COUNCIL  BLUFFS  lA  51501- 
COUNCIL  BLUFFS  lA  51501- 
COUNCIL  BLUFFS  lA  5150t-  , 
COUNCIL  BLUFFS  lA  5150t-  , 
COUNCIL  BLUFFS  lA  51501-  , 
COUNCIL  BLUFFS  lA  51501-  , 
DAVENPORT  lA  52806- 

DAVENPORT  lA  52806- 

DAVENPORT  lA  52807- 


DAVENPORT  lA  52807- |   (3i9)359-392t 


(808)879-5800 
(808)245-3931 
(808)679-0079 

(515)742-5251 

(515)932-7181 

(515)967-2400 
(319)622-3599 

(515)296-2500 
(515)232-0669 
(515)233-6060 
(515)294-2300 

(515)532-2344 

(515)232-0280 
(515)964-1217 

(515)965-1995 
(515)964-8202 
(712)332-7711 

(712)332-7711 

(712)243-«)67 
(712)653-2277 
(319)355-3999 
(319)355-6336 
(319)752-6353 
(319)753-0000 
(712)792-5600 
(712)792-5156 

(319)377-6386 

(319)393-6600 
(319)363-7934 
(31 9)395-8247 

(319)364-2000 
(319)363-«161 
(319)362-9012 
(319)365-9441 
(319)366-7523 
(319)36&-«671 
(515)856-8888 

(515)532-6647 

(515)270-1111 
(515)357-5123 
(319)242-7112 

(319)243-6841 
(319)242-8870 
(516)221-9200 
(515)225-1222 
(515)226-1600 

(515)226-0414 
(515)223-7700 

(319)351-8144 
(319)337-8882 

(319)351-8132 
(712)333-3171 

(712)366-9699 
(712)32^2200 
(712)322-8400 
(712)328-3881 
(712)328-8895 
(712)322-2688 
(712)322-4499 
(7l2)36&-9960 
(3l9)386-«900 

(31 9)388-9610 
(319)355-2264 
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IA0130    HEARTUND        INN        DAV-  | 

ENPORT. 
lAOtOI     HOLIDAY  INN  DAVENPORT  .. 

HEARTUND  INN  

BEST  WESTERN  OENlSON'S 


IA0047 
IA0007 
INN. 
IA0071 
IA0014 
IA0102 
IA0103 
IA0052 
IA0066 
IA0080 
IA0076 


RATH  INN  

COMFORT  INN  SOUTH 

HEARTUND  INN  

HOLIDAY  INN  MERLE  HAY  .... 

HOLIDAY  INN  SOUTH  

MARRIOTT  HOTEL 

SUPER  8  LODGE ........ 

BEST        WESTERN        CES 
MOINES  WEST  EXECT.  CNTR. 

IA0104    CURION  HOTEL  ..™._..' 

IA0138    CURION  HOTEL _..;. 

IA0116    FAIRFIELD     INN     BY     MAR- 
RIOTT DUBUQUE. 
IA0049    HEARTUND  INN  DUBUQUE  . 

IA0068    MIDWAY  HOTEL  

IA0081     SUPER  8  MOTEL 

IA0036    THE  HANCOCK  HOUSE 

IA0075    THE  RICHARDS  HOUSE  

IA0023    DYERSVILLE        SUPER        8 
MOTEL. 

IA0065    THE  LODGE 

IA0123    COMFORT         INN         FORT 

DODGE. 
IA0082    SUPER  8  MOTEL 

GRINNELL  SUPER  8  MOTEL  . 

DELUX  MOTEL  ; 

ALEXIS  PARK  INN  

HOLIDAY  !NN  IOWA  CITY  

MIDUNO  INN   

BEST  INNS  OF  AMERICA  

KNOXVILLE  SUPER  8  MOTEL 

KEY  MOTEL  

BEST    WESTERN    REGENCV 


IA0033 
IA0021 
lAOOOl 
iA0051 
IA0G67 
;A0002 
IA0064 
IA0063 
IA0004 

INN. 
I  AG 139 
iA0054 
IA0083 
IA0128 
IA0072 
IA0131 

ANT. 
lAOnS 
IA0029 
IA0039 
IA0022 
IA0020 
IA0048 
IA0070 
IA0034 
IA0059 
IA0077 
IA0073 
I.A0062 
lAOOoO 


COMFORT  !NN 

HOSPITALITY  iNN  

SUPER  8  MOTEL 

COMFORT  !NN  MASON  CITY 

RATH  INN  

HEARTUND  INN  MT.  PLEAS- 


m'jscatine  fairfield  inn  . 

ferkin-s  motel  

viluge  east  resort  ....... 

dutch  colony  inn  

days  inn  ottumwa  

heartund  inn  motel  

papkv;ew  puza  

SUfER  8  MOTEL  ._ :.. 

THE  INN  TOWER 

STRAWTOWN  INN  

RATH  INN ... 

IRON  HORSE  INN 

S9En     MOTEL     EXECUTIVE 
SUITES. 

IA0106    ECONO  LODGE 

IA0124    COMFORT  INN  SiOUX  CITY  .. 
IA0107    FAIRFIELD     INN     BY     MAR- 
RIOTT SIOUX  CITY. 

IA0140    RODEWAY  INN  

IA0109    SIOUX  CITY  HILTON  HOTEL  . 

IA0090    ViLUGE  RESORTS  „. 

IA0015    COMFORT  INN  

I.A0105    COMFORT  SUITES 

IA0125    COMFORT  SUITES 

URBANOALE. 

JA0053    HOLIDAY  INN  NORTH _.... 

IA0085    SUPER  8  MOTEL 

IA0127    BEST  WESTERN  STARLITE  - 

WATERLOO. 
IA0027    EXCEL  INN  OF  WATERLOO  .. 
IA0117    FAIRFIELD     INN     BY     MAR- 
RIOTT WATERLOO. 
IA0037    HEARTUND     INN     CROSS- 
ROADS. 
IA0129    HEARTUND     INN     WATER- 
LOO. 
IA0136    HOUOAY  INN  CONVENTION 
CENTER. 


PO  BOX  152 


PO  BOX  479 


PO  BCX  249 
PO  BOX  499 


PO  BOX  685 


POBOXOR 


PO  BOX  769 


6605  BRADY  ST  . 


5202  BRODY 

705  COMMERCE  DR  

502  BOYER  VALLEY  ROAD 


315CHAMBERLIN  

5231  FLEUR  DR 

1501  HACKLEY  AVE  ... 
5000  MERLE  HAY  RD 

2101  FLEUR  DR 

700  GRAND  AVE  

4755  MERLE  HAY  RD 
11040  HICKMAN  RO  ... 


450  MAIN  .„ „ 

450  MAIN  STREET „ 

3400  DODGE  STREEt/HV»nr  20W 


2090  SOUTHPART  CT  .... 

3100  OOCGE  ST  

2730JXLGEST 

1105  G-^OVE  TERRACE 

1492  LOCUST  ST 

925  15THAVE.se 


RR  2 

2928  E5TH  AVe" 


3040  5TH  AVE.  S 

HW/Y.  146  &  1-80 „... 

HWy.  59  S  175  ..: 

1165S.  RWERSIDEDR 
210  S.  DUBUQUE  ST  ..., 

839  S.  OAK , 

5050  MERLE  HAY  RD  .., 

2205  N.  LINCOLN  , 

119MCKINSEY  AVE 

3303  S  CTR.  ST  


2613  SOUTH  CENTER  STREET 

403  E.  CHURCH  ST 

3010  S.  CTR.  ST  .. 

41 C  5TH  STREET  S.W  ... 

RR  2  BOX  132 .„ 

H'fTf  218  N  _ 


305  CLEVE;AMD  ST 

HWY.  3  S ™. 

HWY.  71    

HWY.  10  E  

206  CHURCH  ST  

125  W.  JOSEPH  AVE  __. 
107  E.  SECOND  ST  ....„„.. 

2823  N.  CT.  RD 

Ill  NCT „ 


1 1 1 1  W.  WASHINGTON  ST  . 

AIRPORT  EXIT , 

1111  S.  HWY.  60 

HWY.  59  &  AIRPORT  RO  .... 


86  9TH  ST.  CIR.  NE 

4202  S.  UKEPORT  

4716  SOUTHERN  HILLS  OR 


4230  S.  UKEPORT 
707  4TH  ST  _. 


5900  SUTTON  PL  .... 
11167  HICKMAN  RD 
11167  HICKMAN  


5000  MERLE  HAY  RD  

1-80  &  INDUSTRIAL  PARK 
2' 4  WASHINGTON  ST  


3350  UNIVERSITY  AVE 
201 1  U  PORTE  RD  


1600  U  PORTE  RO 


3062  MARNIE  AVE  ...» 

205  WEST  4TH  STREET  ; 


DAVENPORT  lA  52806- 

DAVENPORT  lA  52806-  , 

DECORAH  lA  52101-  

DENISON  lA  51442- 


DENISONIA  61442- 

DES  MOINES  lA  50321- 
DES  MOINES  lA  50321- 
DES  MOINES  I A  50322- 
DES  MOINES  I A  5031 5- 
DES  MOINES  lA  50309- 
DES  MOINES  lA  50323- 
DESMOINES  lA  50325-  .. 


DUBUQUE  lA  52O01- 

DUBUQUE  I A  52001-  '. 

DUBUQUE  lA  52003-5213 


DUBUQUE  lA  52001-  

DUBUQUE  lA  52001- 

DUBUQUE  lA  52001- 

DUBUQUE  lA  52001-  

DUBUQUE  I A  52001-  ....„ 

DYERSVILLE  lA  52040-  

FOREST  CITY  lA  50436-  

FORT  DODGE  lA  50501- 

FORT  DODGE  lA  50501-  

GRINNELL  lA  50112-  

IDA  GROVE  lA  51445-  „ 

IOWA  CITY  iA  52240-  

IOWA  CITY  IA  52240-  

IOWA  FALLS  I A  50126- 

JOHNSTON  IA  50131- .-.„ 

KNOXVILLE  IA  50138- 

MAQUOKETA  IA  52050-  „ 

MARSHAaTOWN  IA  50158- 

MARSHALLTOWN  IA  50163-  ...„ 

MARSHALLTOWN  I A  60158- 

MARSHALLTOWN  IA  50153- 

MASON  CITY  IA  50401- 

MISSOURI  VALLLEY  IA  51555-  . 
MT.  PLEASANT  IA  52641-  


MUSCATINE  IA  52761-  

NEW  HAMPTON  IA  50659- 

OKOBOJI  IA  51361-  

ORANGE  CITY  IA  51041-  ..„ 

OTTUMWA  IA  52502- 

OTTUMWA  IA  52501- 

OTTUMWA  IA  52501- 

OTTUM.VA  IA  62501- 

OTTUMWA  iA  52601- 

PELU  IA  50?i9-  

SERGEANT  BLUFF  IA  51054-  ... 

SHELDON  IA  51201- _ ™ 

SHENANDOAH  IA  51601- 

SIOUX  CENTER  IA  51250-  

SIOUX  CITY  IA  51 106- „. 

SIOUX  OTY  IA  51106- 


SIOUX  CITY  IA  51106-  .. 
SIOUX  ClTYlA  51101-  .. 
SPIRIT  UKE  IA  51 360- 
URBANDALE  IA  50322- 
URBANDALE  I A  50322- 
URBANDALE  IA  50322- 


URBANDALE  IA  50322- 
WALCOTT  IA  52773-  ... 
WATERLOO  IA  50701- 


WATERLOO  IA  50701-  . 
WATERLOO  IA  50702-  . 

WATERLOO  IA  50702-  . 

WATERLOO  IA  50701-  . 

WATERLOO  IA  50701-  . 


(319)386-8336 

(315)391-1230 
(319)382-2269 
(712)263-5081 

(712*263-2500 
515)287-3434 
515)256-0603 
515)278-0271 
515)283-1711 
515)245-5500 
516)278-8858 
515)278-5575 

800)421-1213 
319)556-2000 
,319(588-2349 

319)556-6555 
31 '^■557-8000 
3ICAi<2_8a98 
3l3ib57-8989 
319)557-1002 
3l9j875-8885 

:51 5)582-4351 
:51 5)573-3731 

515)576-8000 
515)236-7888 
800)342-0335 
319)337-8665 
319)337-4058 
515)648-«618 
515)270-1111 
61 5.i82  8-8808 
313)652-5131 
616)752-632! 

515)752-6000 
515)753-7777 
516j753-8181 
515)423-4444 
712)542-4011 
319)385-2102 

319)264-5566 
515)394-4145 
712)332 -2161 
712)737-3490 
515(682-8131 
616)682-8626 
516)682-8051 
515)684-5055 
615)682-8075 
515)628-4043 
712^943-6079 
712)324-5353 
712)246-2325 

(712)722-4000 
712)274-1300 
712)276-5600 

712)274-1400 
712)277-4101 
712)337-3223 
515)270-1037 
515)276-1126 
;51 5)276-1 126 

;51 5)278-0271 
319)284-5083 
319)235-0321 

319)23&-2165 
319)234-6452 

319)235-4461 

319)232-7467 

319)233-7560 


62040 
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IA0110 
CIVIC 

IA0135 
INN. 

IA009t 

lAooee 

IA0Q26 

IA0088 

INN. 

IA0003 


WATERLOO     HOUDAY     INN 

CENTER. 

BEST  WESTERN  RED  FOX 

WAVERLY  SUPER  8  MOTEL  . 

SUPER  8  MOTEL „ 

EXECUTIVE  INN  .._ 

UNIVERSITY  PARK  HOUDAY 

BEST  WESTERN  NORSEMAN 


100087 
100097 
ID0002 
ID0168 


100167 
ID0129 
100016 
ID0121 
100160 


IA0126    BEST      WESTERN      QUITE 
HOUSE  SUITES. 

100143    ATHOL  MOTEL  

SCENIC  BAY  MARINA „ 

STONERIOGE  RESORT 

AIRPORT  MOTOR  INN 

BEST    WESTERN    AIRPORT 
MOTOR  INN. 

100013    BEST  WESTERN  SAFARI  

BEST  WESTERN  VISTA  INN  . 

BOISE  PARK  SUITES „.. 

BOISEAN  MOTEL  

CAPRI  MOTEL  

CHAFFEE       HALL       BOISE 
STATE  UNIVERSITY. 

100024    COMFORT  INN  

©0034    DOUBLETREE  CLUB  HOTEL 

100161  ORISCOLL      HALL      BOISE 
STATE  UNIVERSITY. 

ID0O43    HOLIDAY  INN 

100122    IDANHA  HOTEL 

100162  MORRISON      HAU      BOISE 
STATE  UNIVERSITY. 

100067    NENDELS „ 

100072  OWYHEE  PLAZA  

100073  PLAZA  SUITE  HOTEL  

100075    QUALITY  INN  ' 

100156    RED  LION  BOISE  RIVERSIDE 
100078    RED  LION  BOISE 

DOWNTOWNER. 

100080    RESIDENCE  INN  

RODEWAY  INN  ._ „ 

SHILO  INN „ 

SHILO    INN    BOISE    RIVER- 


POBOX87 


100124 
ID012S 
100156 

SIDE. 
100092 
100096 
100105 
ID0113 
100116 
100017 
ID0052 
100053 
100134 

INN. 
100180 
ID0029 
100036 
ID0037 
100026 
100045 
100169 
ID0071 
100032 
100063 
100068 
100163 


SLEEP  INN 

STATEHOUSE  INN  „ 

SUPER  8  MOTEL 

UNIVERSITY  INN  .„.. 

VISTA  INN  „ 

BONNERS  FERRY  RESORT  . 

KOOTENAI  MOTEL 

KOOTENAI  RIVER  INN 

BEST     WESTERN     BURLEY 


BUDGET  MOTEL  OF  BURLEY 

CREEK  SIDE  INN  

EVERGREEN  

GREENWELL  

COMFORT  INN  

HOLIDAY  MOTEL  

FRONTIER  MOTER  .„ ^ 

NORTHGATE INN  

DAYS  INN „ 

MOTEL  6  

NENDELS  INN 

FAIRFIELD    INN    BY    MAR- 
RIOTT COEUR  D  ALENE. 
ID0023    COEUR  D'ALENE  RESORT 

COMFORT  INN  

DAYS  INN 

HOLIDAY  INN _ 

MOTEL  6 


100025 
100033 
ID0044 
ID0064 
ID0079 
100088 
100091 
ID0099 
100101 
100138 
ID0141 
100015 
100144 
100038 


RED  ROSE  MOTEL  

SHILO  INN „, 

SILVER  LAKE  MOTEL 

SUNDOWNER  

SUPER  8 

TETONWESTSUPER8""™ 
COUNTRY  INN  MOTEL  ........ 

BUCK  CANYON  MOTEL  ..„. 

HILLSIDE  MOTOR  INN „. 

HAGERMAN  VALLEY  INN  .... 


PO  BOX  1665 


PO  BOX  393 


4  rH  4  COMMERCIAL  ST 
1  100  HERITAGE  WAY  ...„ 


3  II  13TH  AVE „ 

3  6  CLOSZ  OR  

3  30  WESTOWN  PKWY 
II  00  50TH  ST  


3  86  220TH  ST 


BANCHARDRO  

Z  60  AIRPORT  WAY  ..... 
21  60  AIRPORT  WAY  


1(  72  GROVE 

21  45  AIRPORT  WAY  

4i  4  E.  PARK  CTR 

i;  DO  S  CAPITOL 

2(  DO  FAIRVIEW  AVE  

1-  21  CAMPUS  LN 


2!  26  AIRPORT  WAY  

4;  5  PARKCENTER  BLVO  , 
105  CAMPUS  LN ..... 


3;  M  VISTA  

95  3  MAIN 

1!  15  CAMPUS  LN  . 


21 55  GARDEN  .^..., 

It »  MAIN  

4C  }  S.  COLE  RO 

27  17  VISTA  

2S  m  a  CHINDEN  BLVO 
18  X)  FAIRVIEW  


619 

21 

50Q 


WATERLOO  lA  5070+- 


WAVERLY  lA  50677- 


08  NORTH  HIGHLAND  STREET 
5950  HWY.  54 


14  )1  LUSK  

11  5  N.CURTIS „. 

41    1  BROADWAY  AVE  

30  II  MAIN  ST 

27  19  AIRPORT  WAY  

98   GROVE  ST 

27  3  ELDER „.„„ 

23  0  UNIVERSITY  

26.  5  AIRPORT  WAY  

HV  Y.  95  S 

SC  UTH  STATE  HWY.  95  S 
KC  OTENAI  RIVER  PLAZA  .. 
80(  I  N.OVERLAND  AVE  


90  1  NORTH  OVERUND  AVE  , 

13  1  E.  MAIN  „. 

631   W.  MAIN  _ ..„ 

90.   E.  MAIN  

90    SPECHT  

51i   FRONTAGE „.    . 

24(  S  SUPERIOR  

Hq63 

BURNSIDE  "." 

BURNSIDE  


13; 

29' 

43;  3  YELLOWSTONE  AVE 

23(  3  NORTH  FOURTH  ST 


S.  FIRST 

W.  APPLEWAY 
NW  BLVD  


11 

28( 

22(  ) 

41-  W.  APPLEWAY 

41(  W.  APPLEWAY 

62    SHERMAN 

70aW.  APPLEWAY 

SUNSHINE  

SHERMAN  

W.  APPLEWAY 
ST  TE  HWY.  33 
SO  OIER  RD  &  HWY.  20 
103  N.  MAIN 
a4C  ROOSEVELT  ST 
610  S.  STATE  ST 


WAVERLY  lA  50677- „.. 

WEBSTER  CITY  lA  50595- 

WEST  DES  MOINES  lA  50265- 
WEST  DES  MOINES  lA  50265- 


WiaiAMS  lA  50271- 


W1LLIAMSBURG  lA  52361-  . 


ATHOL  ID  83801-  „ 

BAYVIEW  ID  83803- „._ 

BLANCHARD  ID  83804- 

BOISE  ID  83705- 

BOISE  ID  83705- 


BOISE  ID 
BOISE  ID 
BOISE  ID 
BOISE  10 
BOISE  ID 
BOISE  ID 


83702- 
83705- 
83704- 
83701- 
83702- 
83706- 


BOISE  ID  83705- 
BOISE  ID  83706- 
BOISE  ID  83706- 

BOISE  ID  83705-  . 
BOISE  ID  83702-  . 
BOISE  ID  8370&-  . 

BOISE  ID  83706-  . 
BOISE  ID  83702-  . 
BOISE  ID  83709-  . 
BOISE  ID  83706-  . 
BOISE  ID  83714-  . 
BOISE  ID  83702-  . 

BOISE  ID  83706-  . 
BOISE  ID  83704-  . 
BOISE  ID  83705-  . 
BOISE  ID  83702-  . 


BOISE  ID  83705- 

BOISE  ID  83702- „ „ 

BOISE  ID  83705- 

BOISE  ID  83706- 

BOISE  ID  83706- 

BONNERS  FERRY  ID  83805-  , 
BONNERS  FERRY  ID  83805-  . 
BONNERS  FERRY  ID  83805-  , 
BURLEY  ID  83318- 


BURLEY  ID  83318- 

BURLEY  ID  83318- 

BURLEY  ID  83318- „, 

BURLEY  ID  83316- „ 

CALDWEU  ID  83605- 

CALDWEU  ID  83605- 

CAMBRIDGE  ID  83610- 

CHALLIS  ID  83301-  .„ 

CHUBBUCK  ID  83202- 

CHUBBUCK  ID  83202-  ... 

CHUBBUCK  ID  83202- 

COEUR  0  ALENE  ID  83814- 

COEUR  D'ALENE  ID  83814-  . 
COEUR  D'ALENE  ID  83814-  . 
COEUR  D'ALENE  ID  83814-  . 
COEUR  D'ALENE  ID  83814-  . 
COEUR  D'ALENE  ID  83814-  .. 
COEUR  D'ALENE  ID  83814-  ., 
COEUR  D'ALENE  ID  83814-  .. 
COEUR  D'ALENE  ID  83814-  „ 
COEUR  D'ALENE  10  83814-  . 
COEUR  D'ALENE  ID  83814-  _ 

DRIGGS  ID  83422- 

FAIRFIELD  ID  83327- 

GRACE  ID  83241-  

GRAND  VIEW  10  83624- 

HAGERMAN  ID  83332-  


(319)233-7560 

(319)352-5330 

(319)352-0888 
(515)832-2000 
(515)225-1144 
(515)223-1800 

(515)854-2281 

(319)668-9777 

(208)683-3476 
(206)683-2243 
(208)437-2451 
(208)344-2003 
(208)384-5000 

(208)343-6822 
(208)336-8100 
(208)342-1044 
(208)345-7300 
(208)334-8617 
(208)385-1258 

(208)322-1850 
(208)345-2002 
(208)385-1502 

(208)344-8365 
(208)342-3611 
(208)385-1978 

(208)322-0046 
(208)342-7760 
(208)378-7500 
(208)336-0077 
(208)343-1871 
(208)344-7691 

(208)344-1200 
(208)376-2700 
(208)343-7662 
(503)641-6565 

(208)344-2003 
(208)342-4622 
(208)344-6871 
(208)345-7300 
(208)344-2003 
(208)267-2422 
(208)267-7567 
(208)267-8511 
(208)678-3501 

(208)678-2200 
(208)678-5542 
(208)678-5824 
(208)678-3231 
(208)454r-2222 
(208)454-3888 
(208)257-3851 
(208)879-2490 
(208)237-0020 
(208)237-3880 
(208)237-3100 
(208)664-1649 

(208)765-4000 
(208)765-5000 
(208)667-8668 
(208)765-3200 
(208)664-6600 
(208)667-5030 
(208)664-2300 
(208)772-5958 
(208)667-9789 
(208)765-4683 
(208)354-2363 
(208)764-2247 
(208)425-3497 
(208)834-9360 
(208)837-6196 
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ID0173  IDAHO     FALLS     SUPER     8 

MOTEL 

100004    AMERITELINN  

ID0174  BEST  WESTERN -AMERITEL 

INN. 

ID0136  BEST  WESTERN  STARDUST 

MOTOR  LODGE. 

ID0165    COMFORT  INN  

100154    IDAHO  FALLS  MOTEL  6  

100057    LITTLETREE  INN  _ 

100147    QUALITY  INN  _ 

100145    SHILO  INN 

ID0I48  WESTBANK     INN    AT    THE 

FALLS. 

•00148  A-BAR,    MOTEL    8i    SUPPER 

CLUB. 

100039  HARRIMAN      STATE      PARK 

DORM. 

ID0050  ISUND  PARK  VILLAGE  RE- 
SORT. 

ID0031    CREST  MOTEL  „.... 

100149  KAMIAH    INN    MOTEL    (DAN 

DEE  MOTEL). 

ID0126  SILVER  HORN  MOTOR  INN  .. 

ID0158    SUPER  8  KELLOGG  ..._ 

ID0003    ALPENROSE  HOTEL 

ID0008    BALD  MOUNTAIN  LODGE  

ID0014  BEST  WESTERN  TYROLEAN 

LODGE. 

ID0018  BOULDER              MOUNTAIN 

HOTEL 

100021  CHRISTOPHER'    CONDO     & 

HOTEL 

100164  CLARION  INN— SUN  VALLEY 

ID0150    HEIDELBIERG  INN  

ID0049    IDAHO  COUNTRY  INN  ...„ 

ID0051     KNOB  HILL  INN 

ID0056    LIFT  TOWER  LODGE  

ID0074    POWDERHORN  LODGE  

100108    TAMARACK  LODGE  

IO0110  THE  PINNACLE  CLUB  INN  .... 

ID01 1 1    THE  RIVER  STREET  INN 

ID0047    HOME  HOTEL 

ID0055    LAVA  HOT  SPRINGS  INN  

ID0123    RIVERSIDE  INN 

100009    BEL  AIR  MOTEL  „ 

ID0022    CHURCH  HILL  INN  

ID0035    EL  RANCHO 

100127  EVERGREEN  MOTEL 

100128  HILLARY  MOTEL 

ID0042    HO  HUM  MOTEL  

ID0046    HOLLYWOOD  INN  ._ 

100053    MINDEN  MOTEL 

ID0170    PONY  SOLDIER 

ID0077    RAMADA  INN  

ID0083    SACAJAWEA  MOTOR  INN 

ID0108    SUPER  8  MOTEL 

ID0117    WAGON  WHESL 

ID0166    BEST  WESTERN  MCCAL  

ID0048    HOTEL  MCCALL  

ID0086    SCANDIA  INN  MOTEL 

ID0090    SHORE  LODGE  

ID0066    MR.  SANDMAN  

ID001 1     BEST  WESTERN  CREST 

ID0135    BUDGET  MOTEL  

ID0041     HILLCREST  MOTEL  

IDC068    MARK  IV  MOTEL  INN  

100061     MOTEL  6 

100082    ROYAL  MOTOR  INN 

ID0103    SUPER  8  MOTEL 

100114  UNIVERSITY       INN       BEST 
WESTERN. 

100115  VALUE  INN              BY 
CAVANAUGflS. 

ID0012  BEST  WESTERN  FOOTHILS  . 

ID0084    SAGEBRUSH  HOTEL 

ID0093    SLEEP  INN  

100157  SHILO  INN  NAMPA  BLVO  ...„. 

100089    SHILO  SUITES .. 

ID0094    STARLITE  MOTEL  . 

ID0104    SUPER  8  MOTEL „ 

100107    TAHITIAN  VILLAGE  

ID0070    NEZ  PERCE  INN 

ID0040  HELGESON  PLACE  HOTEL  „. 

IJ0081    RIVERSIDE  MOTEL 


705  LINDSAY  BLVO 

900  LINDSEY 

900  LINDSAY  BLVO 


700  LINDSAY  BLVO 


195  S.  COLORADO  AVE 
1448  W.  BROADWAY  .„ 

888  N.  HOLMES 

850  LINDSAY  BLVO  ....„ 

780  LINDSAY  BLVD 

475  RIVER  PKWY 


PO  BOX  452  

HC  DO  »..*.M..M 

PO  BOX  500  

HC  66 „... 

POBOX  12  

HC  66  

2983  S.  LINCOLN    ... 

PO  BOX  106  

HWY.  12  RT.1    

699  W.  CAMERON „._ 

•<>■•■•».■■■  ■••»»••  ■■•■  ■  ■■• . 

601  BUNKER  AVE 

124  SADDLE  RD 

151  MAIN  ST.  S  - 

- 

260  CO-n-ONWOOD  

600  MAIN  ST  N 

351  2ND  AVE  S 

600  N  MAIN . 

.■■»•.■».■«■*.•  ==•»•>.■... 

1908  WARMSPRINGS  RO 

134  LATIGO  LN  „ „ 

n..r...*«.r »«.*■>«.. 

960  MAIN  ST.  N 

...»■■•«..«*■»•»..».• 

703  MAIN  ST.  S , 

..,«».»..*»,»«.» 

300  SKIWAY  OR  

■  •.<......*••■«».».•»....,. 

291  WALNUT  AVE.  N  

100  LLOYD  OR . ™ 

...».»«.M...u.«^...^.  „.  .. 

100  RIVER  ST.  W  _.. „„ 

306  E.  MAIN  

5  E.  PORTNEUF  _.. 

..■M».....»^..»...,H..**.. 

».».*.«  ..'.U.l«.» 

255  POHTNEUF  .. 

«..,.,»«,.« 

2018  NS  HWY  .....      „. 

1021  MAIN 

2240  3RD  AVE.  N  „..-. 

«...,..„«....,. 

2125  3RD  AVE.  N  _... 

...........  »«^»v;. 

2030  NS  HWY  „       

2015  I^S  HWY  . .._ 

3001  NS  HWY  „ _ 

(■-^••••■••••••■■■•■■(■•> 

616  20TH  N  „ „ 

.«...» « 

1718  MAIN  ....          ..     

621  21ST  ST 

1624  MAIN _     .           ..„ 

3120  NS  HWY 

8Ct9  W.  CASTER .„. 

p6b6x42S7  

415  S.  3RD  , 

■.».^.i^........^...M 

1101  N.  3R0 : -. 

...«^..«*..»..»....„.M... 

403  N.  3RD .. ;. 

.■.M.U...M«H»«t*.4»*..  .  .  . 

501  W.  LAKE  ST  ;. 

.,i ««.«„„, 

1575  S.  MERiDIAN  RD  „ 

.....»».^.»»»^..^.... 

243  N.  4TH  ST  ..„ 

,..^»,^^^.^„                  «..,... 

240  N.  4TH  ST  ._ „ 

«,«..... .rt 

706  N.  tAAiH  .....„._...„ ., 

414  N  MAIN 

•••••..•.•.■■>.. ■...■.*..r>  —  .> 

10-  SAKER ; 

.,•,— -^ .^... 

120  W.  6TH 

175  PETERSON  OR 

1516  W.  PULLMAN  RD  .    .. 

645  W.  PULLMAN  RD 

HWY.  20  &  1-84 

«,... 

MOUNTAIN  HOME  AiR  FORCE  BASE 

, ••..•••••«••.... 

1180  HWY.  20  „ w 

617  NAMPA  BLVD  _     . 

1401  SHILO  OR ™ . 

320  11TH  AVE.  N  

624  NAMPA  BLVD  

„ «....«««,.,».■,.... 

1636  GARRITY 

312  OAK  ST  . 

125  JOHNSON  AVE 

« 

10560  HWY.  12 

IDAHO  FA  ID  83402- 

IDAHO  FALLS  ID  83402-  

IDAHO  FALLS  ID  83402-  

IDAHO  FALLS  ID  83402-  

IDAHO  FALLS  ID  83402-  

IDAHO  FALLS  ID  83402-2636  ... 

IDAHO  FALLS  ID  S3401-  

IDAHO  FALLS  ID  83402-  

IDAHO  FALLS  ID  83402-  

IDAHO  FALLS  ID  83402-  _ 

ISLAND  PARK  ID  83429-  

ISLAND  PARK  ID  S3429-  

ISLAND  PARK  ID  83429- „ 

JEROME  ID  83338-  

KAMIAH  ID  83536-  _ 


KEUOGG  ID  83837-  . 
KELLOGG  ID  83837-  . 
KETCHUM  ID  83340- 
KETCHUM  ID  83340- 
KETCHUM  ID  83340- 


KETCHUM  ID  83340- 
KETCHUM  ID  83340- 


KETCHUM  ID  83340- 
KETCHUM  10  83340- 
KETCHUM  ID  83340- 
KETCHUM  ID  83340- 
KETCHUM  ID  83340- 
KETCHUM  ID  83340- 

KETCHUM  ID  83340-  

KETCHUM  ID  83340-  

KETCHUM  ID  83340- 

LAVA  HOT  SPRINGS  ID  83246- 
lAVA  HOT  SPRINGS  ID  83246- 
LAVA  HOT  SPRINGS  ID  83246- 

LEWISTON  ID  83501-  

LEWISTON  10  635C1-  „. 

LEWI3T0N  ID  83501- 

LEWISTON  ID  83501-  

LEWISTON  ID  83501- 

LEWISTON  ID  83501- 

LEWISTON  ID  83501- ._. 

LEWISTON  ID  83501-  : 

LEWISTON  ID  83501-  .„ 
LEWISTON  ID  83501-  „. 
LEWiSTON  ID  83501-  .„ 
LEWISTON  ID  83501-  ... 

MACKAY  ID  83251- 

MCCALL  ID  83638-  

MCCALL  ID  83633- 

MCCALL  ID  83633-  

MCCALL  10  83638-  

MER1D.AN  ID  83642-  ..... 
MONTPEUER  ID  83254- 
MONTPELltR  ID  83254- 

MOSCOW  10  83843-  , 

MOSCOW  ID  83843-  ..„. 

MOSCOW  ID  82843- 

MOSCOW  to  83843- 

MOSCOW  10  83843-  

MOSCCW  ID  83343- 


MOSCOW  ID  83843- 


MOUNTAIN  HOME  ID  83647-  , 
MOUNTAirj  HOME  !D  83648-  , 
MOUNTAIN  HOME  ID  83647-  , 

NAMPA  ID  83587-  

NAMPA  ID  83687- 

NAMPA  ID  83651- 

NAMPA  10  83687- 

NAMPA  ID  83687-  

NEZ  PERCE  ID  8354»- 
OROFINO  ID  83544-  .._ 
OROFINO  ID  83544-  .... 


(208)522-8880 

(208)529-3428 
(208)523-6000 

(208)522-2910 

(208)528-2804 
(208)522-0112 
(208)523-5953 
(208)523-6280 
(208)523-0088 
(208/523-8000 

(208)55&-7358 

(208)558-7368 

(208)558-7502 

(208)324-2670 
(206)935-0040 

(208)783-1151 
(208)783-1234 
(208)726-5945 
(208)726-9963 
(208,726-5336 

(208)726-7998 

(208)728-6601 

(208)726-5900 
(208)726-5361 
(208)726-6718 
(208)726-5205 
(208)726-5163 
(208)726-2342 
(208)726-3344 
(208)726-5700 
(208)726-3611 
(208)776-5507 
(208)776-5830 
(208)776-5504 
(208)743-5946 
(?OS;743-4501 
(208)743-8517 
(208)758-5 
(208)743-8514 
(203)743-2978 
(206)743-9424 
(2Mi743-1963 
(206)743-9526 
(208)799-1000 
(?G8)745-1393 
(2C'6'.  743-8808 
(2081588-3331 
(208,534-6300 
(^08.634-5728 
(2a?:G34-7384 
(298)634-2244 
(208)375-1285 
(208)847-1782 
(206)847-1273 
(5CP)e82-7579 
(208)682-7557 
(203)«82-55l  1 
(203;  3^2-2581 
(208)383-1503 
(208)882-0550 

(208)882-1611 

(208)587-8477 
(208)828-4796 
(208)587-9743 
(603)641-6565 
(208)465-3250 
(208)466-9244 
(208)467-2888 
(208)466-4606 
(208)937-2655 
(208)476-3509 
(208)476-571 1 
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ID0119 
100142 
100151 
100028 
100076 
100098 
1001 02 
100112 
100069 


WHITE  PINE  MOTEL 
nOWEa  MOTEL  „.. 

CXDMFORT  INN  

COTTONTREE  INN  „ 

QUALITY  INN 

SUNOIAL  INN 

SUPER  8 


THUNOERBIRO 

.    NENOELS  INN  AT 

RIVERBENO. 

100100    SUNTREE  INN  8 

100109    TEMPUNS  RESORT 

100131     FLAMINGO  LODGE  MOTEL  ... 

100133    MOTEL  DELUXE  .„ 

100152    STAGE  COACH  INN  MOTEL  . 

ID0172    K2  MOTEL 

100006    ANGEL  OF  THE  LAKE 

ID0175    BEST   WESTERN   CONNIE'S 

MOTOR  INN. 
ID0027    CONNIES  BEST  WESTERN  .. 

ID0130    COUNTRY  INN 

100054    LAKESIDE  MOTEL 

100060    MONARCH  INN  

100085    SANOPOINT        SUPER        8 
MOTEL. 

IO0O30    CREEKSIDE  LODGE  

ID0171     MOUNTAIN  VILLAGE  LODGE 

100001     AA  MOTEL  

ID0005    AMERITELINN  ............ 

ID0007    APOLLO  MOTEL 

ID0159    BEST     WESTERN     APOLLO 

MOTOR  INN. 
ID0010    BEST    WESTERN    CANYON 
SPRINGS  INN. 

100020    CANYON  SPRINGS  INN 

ID0153    COMFORT  INN  TWIN  FALLS  . 

100062    MOTEL  6  

100065    MOTEL  8  

ID0132    WESTON   PLAZA   HOTEL   & 
CONVENTION  CENTER. 

ID0019    BROOKS  HOTEL  

ID0139    STARDUST  MOTEL 
ID0118    WALLACE         INN         BEST- 
WESTERN. 

100095    STATE  STREET  MOTEL 

IL0310    DAYS  INN  CHICAGO 

ADDISON. 

IL0320    HOLIDAY  INN  ALSIP 

IL0112    ALOHA  INN  MOTEL  

IL0321    SUPER  8  MOTEL  ALTON 

IL0621    THE  AMBOY  MOTEL  

IL0601     BEST   WESTERN    REGENCY 
INN 

IL0015    ARCOLA  INN  

IL0365    DAYS  INN  ARCOLA  

1L0502    BEST  WESTERN  BRADBURY 

SUITES. 
IL0273    COURTYARD  BY  MARRIOTT 

ARLINGTON  HTS.  NORTH. 
IL0274    COURTYARD  BY  MARRIOTT 

ARLINGTON  HTS.  SOUTH. 
IL0304    HOLIDAY  INN  EXPRESS  AR- 

UNGTON  HEIGHTS. 
IL0137    U  OUINTA  MOTOR  INN  «679 
IL0534    MOTEL        6        ARLINGTON 

HEIGHTS. 
IL0243    RADISSON   HOTEL   ARUNG- 

TON  HEIGHTS. 
IL0373    RED  ROOF  INN  ARUNGTON 

HEIGHTS. 
IL0164    WOOOFIELD        HILTON       & 

TOWER. 
IL0115    ARTHUR'S  COUNTRY  INN  .... 
IL0032    COMFORT  INN  AURORA  ..„ 

IL0524    MOTEL  6  AURORA  

IL0070    BARRINGTON  MOTOR 

LODGE  INC. 
IL0143    AMERICAN  INN  MOTEL  . 
IL0185    HAMPTON  INN  MIDWAY  AIR- 
PORT. 

IL0366    BELLEVILLE  MOTEL 

IL0082    EXECUTIVE  INN 

IL0444    IMPERIAL  400  MOTOR  INN  ... 

ILJ0322    RANDOM  HOUSE  MOTEL 

ILO420    CAMBRIDGE  INN  ™ 


POBOX  110 
P.O.  BOX  150 


POBOX  296 


23  2  BROWN  AVE 

15  J5  S.  5TH  .... 

15  »  BENCH  RD 

U  15  BENCH  RD 

1i  >5  POCATELLO  CREEK  RO 

8!  5  S.  5TH  „ 

U  »  BENCH  RO  .. „. 

1^  15  S.  5TH  „ 

W|4105  RIVERBENO  AVE 


31  »  5TH  ST  

41  I  E.  FIRST 

40  >  E.  8TH  ST 

11  !S.  CHURCH  ST  . 

20  I  HWY.  93  N  

50  I  N.  4TH 

41  )  RAILROAD  AVE 

32  I  CEDAR  ST  


32>  CEDAR  

HWY.  95  S  . 

BRIDGE  

.  95  N 

HWY.  95  N 


73  0 

10 

HM  Y 
32  6 


Hli  iHWAY 


19  6 
13  7 
29 

29 


131  7  BLUE  LAKES  N 


131  7  BLUE  LAKES  BLVD  N  ... 
18)  3  CANYON  SPRINGS  RO  , 

14:  2  BLUE  LAKES  N  

121  0  BLUE  LAKES  BLVD  N  .., 
13i  0  BLUE  LAKES  BLVD  N  .., 


41( 
10( 


60( 


141  > 


44 1| 
75 
22 
340 


390  8 


6541 


21  a  75 

KIMBERLY  RD  

BLUE  LAKES  BLVD  N 

ADDISON  W 

ADDISON  AVE  WEST  .. 


50^  CEDAR  ST 

PINE  ST 

FRONT  ST  . 


12i  9  STATE  ST 


E.  LAKE  ST 


50OW.  127THST... 

RT 

18(  3  HOMES  ADAMS  PKWY 

1«  5  RT.  30 

35qHWY.  173 


23^  S.  JACQUES  ST  

«<  E.  SPRINGFIELD  

21  ♦  S.  ARLINGTON  HEIGHTS 


37C  )  N.  WILKE  OR  

1O0  W.  ALGONQUIN  RO  

2131  S.  ARLINGTON  HEIGHTS 


W.  DUNDEE  RO 

W.  ALGONQUIN  RO 


'.  ALGONQUIN  RD  .„ 
'.  ALGONQUIN  RD  ... 
W.  EUCUD  ....„ 


RT.h33  E 

400  i  GABRIELLE  LN 

238  I  N.  FARNSWORTH  AVE 

405M/.  NORTHWEST  HWY 


SHERIDAN  RD 
S.  CICERO  AVE 


931  >S.  BELT  W  . 

1234  CENTREVILLE  AVE .... 

600E.  MAIN 
420    ST  CHARLES  RO  . 
I  1604  N.  STATE  ST  ... 


OROFINO  10 
POCATELLO 
POCATEUO 
POCATELLO 
POCATEUO 
POCATEUO 
POCATEUO 
POCATEaO 
POSTFAUS 


83544-  

10  83201- 
10  83201- 
10  83201- 
10  83201- 
10  83201- 
10  83201- 
10  83201- 
10  83854- 


POST  FALLS  ID  83854- 
POST  FALLS  ID  83854- 

RUPERT  ID  83350-  

SALMON  ID  83467- 

SALMON  ID  83467- 

SANOPOINT  ID  83864- 
SANDPOINT  ID  83864- 
SANDPOINT  ID  83804- 

SANOPOINT  ID  83864- 
SANDPOINT  ID  83864- 
SANOPOINT  ID  83864- 
SANDPOINT  ID  83864- 
SANDPOINT  ID  83864- 


STANLEY  ID  83278- 

STANLEY  ID  83276- 

TWIN  FALLS  ID  83301-  . 
TWIN  FALLS  ID  83301-  . 
TWIN  FALLS  ID  83301-  . 
TWIN  FALLS  ID  83301-  . 

TWIN  FALLS  ID  83301-  . 

TWIN  FALLS  ID  83301-  . 
TWIN  FALLS  ID  83301-  . 
TWIN  FALLS  ID  83301-  . 
TWIN  FALLS  ID  83301-  . 
TWIN  FALLS  ID  83301-  . 


WALUCE  ID  83873- 

WALLACE  ID  83873- 

WALLACE  ID  83873- 


WEISER  ID  83672- 
AOOISON  IL  60101- 


ALSIP  IL  60658-  „ 

ALTAMONTdL  62411- 

ALTON  IL6MD2- 

AMBOY  irSsiO- 

ANTIOCH  ILB0002-  


ARCOLA  IL  61910- 

ARCOLA  IL  61910- 

ARLINGTON  HEIGHTS  IL  60005- 


ARLINGTON  HEIGHTS  IL  60004- 

ARUNGTON  HEIGHTS  IL  60005- 

ARLINGTON  HEIGHTS  IL  60005- 

ARLINGTON  HEIGHTS  IL  60004- 
ARLINGTON  HEIGHTS  IL  60005- 

ARLINGTON  HEIGHTS  IL  60005- 

ARLINGTON  HEIGHTS  IL  60005- 

ARLINGTON  HEIGHTS  IL  60005- 


ARTHUR  IL  61911- 

AURORA  IL  60504-  

AURORA  IL  60504-  

BARRINGTON  IL  60010-  . 


BEACH  PARK  IL  60099- 

BEDFORD  PARK  IL  60638- 


BELLEVILLE  IL  62221- 

BELLEVIUE  IL  62220- 

BEUEVILLE  IL  62220- 

BEaWOOO  IL  60104-  

BELVIDERE  IL  61008-  


(208)476-7093 
(208)232-3114 
(208)237-8155 
(208)237-7650 
(208)233-2200 
(208)233-0451 
(208)234-0888 
(208)232-6330 
(208)773-3258 

(208)773-4541 
(208)773-9070 
(208)436-4321 
(208)75&-2231 
(208)756-4251 
(208)263-3441 
(208)263-0816 
(208)263-9581 

(208)263-5931 
(208)263-3333 
(208)263-2717 
(208)263-1222 
(208)263-2210 

(208)774-2213 
(208)774-3661 
(208)733-9240 
(208)736-8000 
(208)825-5144 
(208)733-2010 

(208)324-8125 

(208)734-5000 
(208)734-7494 
(208)734-3993 
(208)733-0861 
(208)733-0650 

(208)75»-7061 
(208)752-1213 
(208)752-1131 

(208)549-1390 


(708)371-7300 
(618)483-6300 
(618)465-8885 
(815)857-3916 
(708)395-3606 

(217)26ft-497l 
(217)268-3031 
(708)956-1400 

(708)394-9999 

(708)437-3344 

(708)593-9400 

(708)253-8777 
(708)806-1230 

(708)364-7600 

(708)228-6650 

(708)394-2000 

(       )      - 
(708)820-3400 
(708)851-3600 
(708)381-2640 

(708)746-2095 
(708)496-1900 

(618)233-4551 
(618)233-1234 
(618)234-9670 
(708)544-«85 
(815)544-7111 
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IL0049    OXFORD  INN 

IL0510  COMFORT  INN  BLOOMINCJ- 
TON. 

IL0433    DAYS  INN  BLOOMINGTON  .... 

IL0203  DAYS  INN  BLOOMINGTON 
EAST. 

IL0171  HAMPTON  INN  BLOOMING- 
TON NORMAL. 

IL0425     HO  JO  INN  

IL0231     JUMER'S  CHATEAU  

IL0264    RAMADA  INN  BLOOMINGTON 

IL0426    RAMADA  INN  WEST  

IL0488    FAIRFIELD  INN  KANKAKEE  ... 

IL0064    LEES  INN  KANKAKEE  

IL0448    SUPER  8  KANKAKEE  „.. 

IL0457    KNOTTY  PINE  INN  &  MOTEL  . 

IL0251     CLOUD  9  MOTEL  „.. 

IL0133    EXEL  INN  OF  BRIOGEVIEW  .. 

IL0245    SUPER  8  MOTEL 

BRIOGEVIEW. 

IL0497    BEST  WESTERN  INN  

IL0176    HILTON  GARDEN  INN  „... 

IL0145    CROWN  II  MOTEL 

IL0412     BYRON  MOTEL  . .*.... 

IL0358    TRAILS  END  MOTEL  

IL0069  ECONOLOOGE  CALUMET 
CITY. 

IL0364    BEST  INNS  OF  AMERICA  

IL051 1     COMFORT  INN 

CARBONDALE. 

IL0399    HERITAGE  MOTEL  

IL0509    HOLIDAY  INN  CARBONDALE 

IL0323    SUPER  8  MOTEL 

CARBONDALE. 

IL0046     HOLIDAY  INN  CARLINVILLE  .. 

IL0473  CARLYLE  L  N  RESTAURANT 
&  MOTEL 

IL0308  HOLIDAY  INN  CAROL 
STREAM 

IL0393    CASEY  MOTEL 

IL0018    BEST  INNS  CASEYVILLE  

IL0523    CAVE  IN  ROCK  MOTEL 

IL0087    BELL  TOWER  INN 

IL0013    MOTEL  CENTRALIA 

iL0324     BUDGETEL  INN  CHAMPAIGN 

IL0434    COMFORT  INN  CHAMPAIGN  . 

IL0515    COURTYARD  CHAMPAIGN  .... 

IL0516    FAIRFIELD  INN  CHAMPAIGN  . 

IL0442     HOLIDAY  INN  CHAMPAIGN  ... 

IL0003    LAQUINTA  INN  #553  

IL0002  RAODISSON  SUITE  HOTEL 
CHAMPAIGN  URBANA. 

IL0325    RED  ROOF  INN  CHAMPAIGN 

IL0390  SUPER  8  MOTEL  CHAM- 
PAIGN. 

IL0009  ECONO  LODGE  CHARLES- 
TON 

IL0159    HI  3  MOTEL  

IL01 14    APACHE  MOTEL  .™._: 

IL0216    CAMELOT  MOTEL  

IL0140  CHICAGO  HILTON  &  TOW- 
ERS. 

IL0275  COURTYARD  BY  MARRIOTT 
CHICAGO  DOWNTOWN. 

IL0178  DAYS  INN  LAKE  SHORE  CHI- 
CAGO. 

IL0033    E0GE8ROOK  MOTEL 

IL0190  EMBASSY  SUITES  HOTEL 
CHICAGO  DOWNTOWN. 

IL0253    ESSEX  INN  GRANT  PARK  

1L0233  FAIRMONT  HOTEL  AT  ILLI- 
NOIS CENTER. 

IL0077    FORUM  HOTEL  CHICAGO  

IL0056  FOUR  SEASONS  HOTEL  CHI- 
CAGO. 

IL01 79    HEART  OF  CHICAGO  MOTEL 

iL0326     HILTON  HOTEL  OHARE  

IL0107  HOLIDAY  INN  CHICAGO 
MART  PLAZA 

IL0078  HOTEL  INTER  CONTINENTAL 
CHICAGO. 

IL0088    HOTEL  NIKKO  CHICAGO  

IL0042     HOWARD  JOHNSON  

IL0469     HUDSON  HOTEL 

iLOl  70    HYATT  REGENCY  CHICAGO 


PO  BOX  62 
PO  BOX  25 


POBOX  322 


1605  N.  STATE  ST 
500  BROCK 

1707^^*.  MARKET  ST  

1803  E.  EMPIRE  

604  1/2  lAA  OR  

401  BROCK  OR „. 

1601  JUMER  OR  ^ 

1219  HOLIDAY  LN  

403  BROCK  OR 

1550STRTE.  50 

1500N.  SR50 :„_ 

1390  LOCK  OR 

215  N.  4TH  ST  „.„.... 

8440  S.  HARLEM  

9625  S.  76TH  AVE  ..- 

7887  W.  79TH  ST  .._ 

1150  ROOSEVELT  RO  ... 
900  W.  LAKE  COOK  RO  . 

8450  S.  CICERO  AVE 

511  W  BLACKHAWKDR 

600  WATER  ST 

510  E.  END  AVE 

1345  E  MAIN  

141  E.  MAIN  ™ 

1209  W,  MAIN  ST  

800  £.  MAIN  ST  

1180  E.  MAIN  ST  


1-55  AND  RT. 
RT.  127  N  .... 


loa 


150  S.GARY  AVE 


RT.  40E  AND  NE  13TH _._ 

2423  OLD  COUNTRY  INN  

RR  1 

200  E.  fioLEMANRr  161  ii  51  S 

215  S.  POPLAR 

302  W.  ANTHONY .; 

305  MARKETVIEW  OH  

1811  MORELAND  BLVO  ^^^ 

1807  MORELAND  BLVD  „.__ 

1505  N.  NEIL  

1900  CENTER  OR „^. 

101  TRADE  CENTER  OR „.. 

212  W.  ANTHONY  OR  

202  MARKETVIEW  OR  

810  W.  UNCOLN 

RT.  2 :..„ _.. 

5535  N.  LINCOLN  

91 18  S.  COTTAGE  GROVE 

720  S.  MICHIGAN  AVE 

SO  E.  HUBBARD  ST 

644  N.  LAKE  SHORE  OR   

6401  W.  TOUHY 

600  N.  STATE  ST 

800  S.  MICHIGAN  AVE  

200  NORTH  COLUMBUS  OR  

525  N.  MICHIGAN  AVE 

120  E.  DELAWARE  PL  

5990  N.  RIDGE  AVE  

11601  W.  TOUHY  AVE  _ 

350  N.  ORLEANS  ;........„ 

505  N.  MICHIGAN  AVE  

320  N.  DEARBORN 

8201  W.  HIGGINS  RD „ 

5522  S.  INDIANA 

151  E.  WACKER  OR  „ 


BELVIDERE  IL  61008- 

BLOOMINGTON  IL  6170t- 

BLOOMINGTON  IL  61701- 

BLOOMINGTON  IL  61704- 

BLOOMINGTON  IL  61701- 

BLOOMINGTON  IL  61701- 

BLOOMINGTON  IL  61704- 

BLOOMINGTON  IL  61704-  „_ „.. 

BLOOMINGTON  IL  61701- 

BOURBONNAIS  IL  60914- „...._». 

BOURBONNAIS  IL  60914- 

BOURBONNAIS  IL  60914- 

BREESE  IL  62230- . 

BRIOGEVIEW  IL  60455- .. 

BRIOGEVIEW  IL  60455- 

BRIOGEVIEW  IL  60455- 


BROADVIEW  IL  60153- 

BUFFALO  GROVE  IL  60069-  , 

BURBANK  IL  60459-  

BYRON  IL  61010- 

CAHOKIA  IL  62206-  

CALUMET  CITY  IL  60409-  __. 


CARBONDALE  IL  62901- 
CARBONQALE  IL  62901- 

CAR60NDALE  IL  62901- 
CARBONDALE  IL  62901- 
CAR80NDALE  IL  62901- 

CARLINVILLE  IL  62626-  . 
CARLYLE  IL  62231-  


CAROL  STREAM  IL  60188- 


CASEY  IL  62420- 

CASEYVILLE  IL  62232- 

CAVE  IN  ROCK  IL  6291»-  _ 

CENTRALIA  IL  62801- 

CENTRAUA  IL  62801- 

CHAMPAIGN  IL  61821- 

CHAMPAIGN  IL  61821- 

CHAMPAIGN  IL  61820- 

CHAMPAIGN  IL  61820- 

CHAMPAIGN  IL  61820- 

CHAMPAIGN  IL  61820-7821 
CHAMPAIGN  IL  61820-  


CHAMPAIGN  IL  61 820- 
CHAMPAIGNIL61820- 


CHARLESTON  IL  61920- 

CHESTER  IL  62233- 

CHICAGO  IL  60625-  . 
CHICAGO  IL  60619- . 
CHICAGO  IL  60605-  , 

CHICAGO  IL  606 11- 


CH1CAC30  IL  6061 1- 

CHICA(30  IL  60646-  . 
CHICAGO  IL  60610- , 

CHICAGO  IL  60605-  . 
CHICAGO  IL  6060 1 - 


CHICAGO  IL  60611-  .„ 

CHICAGO  IL  6061 1-1428 

CHICAGO  IL  60660- 

CHICA(30  IL  60666-  .. 

CHICAGO  IL  60654-  ....... 

CHICAGO  IL  6061 1- 

CHICAGO  IL  60610- 

CHICAGO  IL  50631- _ 

CHICAGO  IL  60601- 

CHICAGO  IL  60601- 


815)544-7111 
309)828-6000 

309)829-6292 
309)663-1361 

309)662-2800 

309)829-3100 
309)662-2020 
309)662-531 1 
309)829-7602 
:81 5)935-1 334 
:81 5)932-8080 
815)939-7888 
618)525-4556 
708)430-2198 
708)430-1818 
708)458-8008 

708)681-2550 
708)215-8883 
708)499-6262 
815)234-4500 
618)337-2010 
708)862-2500 

618)529-4801 
618)519-4244 

618)457-4142 
618)529-1100 
618)457-8822 

1217)324-2100 
:6 18)594-2474 

708)665-3000 

217)932-4044 
618)397-3300 
618)289-3296 
:61 8)533-1 300 
:61 8)532-7357 
217)356-8900 
;217)352-4055 
(217)358-0719 

)      - 
1217)359-1601 
217)356-4000 
;2 17)398-3400 

217)352-0101 
[217)359-2388 

[21 7)345-7689 

:61 8)826-441 5 
312)728-9400 
312)488-3100 
;31 2)922-4400 

312)329-2500 

312)943-9200 

312)774-4200 
312)943-3800 

312)939-2800 
312)565-8000 

312)321-8709 
312)280-8800 

312)271-9181 
312)686-8000 
312)836-5000 

312)321-8709 

312)744-1900 
312)693-2323 
312)363-8422 
312)616-6878 
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IL0144    HYATT     REGENCY     SUITES 
ON  MCHKSAN  AVENUE. 

It0407    LAKESIDE  MOTEL  _..„. .._ 

110126    LE  MERIWEN  HOTEL  .„ 

lUeSO    MARRIOTT  CHICAGO  DOWN- 
TOWN. 

•L0167    MARRIOTT  HOTEL  CHICAGO 
O-HARE. 

IL0125    MC       CORMICK       CENTER 
HOTEL 

IL0240    PALMER  HOUSE  HILTON  „  . 

110265    PLAZA  HOTEL  O-HARE  

IUJ213    RAINBOW  MOTEL  INC  „ 

run  56    RAMADA  INN  LAKE  SHORE  .. 

IL0215    REGENCY  CASTLE  LODGE 

IL0084    RESIDENCE    INN    OF    MAR- 
RIOTT. 

IUB60    SHERATON  CHICAGO  HOTEL 
AND  TOWERS. 

ILOIfiO    SHERATON  PLAZA  HOTEL  .„ 

IIj0327    STOUFFER  RIVIERE  hotel 

8X837    THE   HYATT  ON   PRINTERS 
ROW. 

110244    THE  INN  AT  UNIVERSITY  VIL- 
LAGE. 

IL0093    THE  MIDLAND  HOTEL 

•10814    TH£    qrrZ    CARLTON    CHI- 
CAGO. 
IL0389    THE     STOUFFER     RIVIERE 
HOTEL 

110113    VILU  MOTEL 

110414    COVE  MOTEL " 

IL0417    KARAVAN  MOTEL '. 

ILOaeS    PLAZA  MOTEL  ; 

IU)476    KUF  MOTEL 

H0360    BEST  WESTERN  HERITAGE 


DAYS  INN  COaiNSViaE 

DRURY  INN  COLUNSVILLE  .„ 

HO  JO  INN  ..„ „_ 

HOUOAY  INN  COaiNSVULE 

MOTEL  6  COLUNSVILLE  , 

PEAR  TREE  INN  

QUALITY  INN  COLUNSVILLE 
SUPER  6  MOTEL  COU.INS- 


ILOISe 

IU)329 

IL0361 

lUBII 

IU)633 

IL0330 

IL04go 

IL0328 
VILLE 

IL0403    BEST  WESTERN  INN  COUN- 
TRYSIDE. 

IL0386    HAMPTON    INN    COUNTRY- 


SIDE. 
IL0397 
N.0034 
IL0121 

LAKE. 
n.0391 
IL0175 
IUa67 
IL048S 
IL0001 
IL0367 
IL0356 


HOUDAY  INN  COUNTRYSIDE 

WISHING  WELL  MOTEL 

HOUDAY      INN      CRYSTAL 


CANOLELITE  MOTEL 

COMFORT  INN  DANVILLE  .. 

OANVIUE  SUPER  S  

FAIRFIELD  INN  OANVIUE  ..^ 

RAMAOA  INN „  „ 

SUPER  8  DANVILLE  

BEST    WESTERN    SHELTON 
MOTOR  INN. 
IL0083    BUOGETEL  INN  DECATUR 


IL0306    DAYS  INN  DECATUR  .. 

IU)427    GREEN  VALLEY  MOTEL 

IL0498    HAMPTON  INN  FORSYTH    . 

IL0255  HOLIDAY  iMN  CONFERENCE 
HOTEL. 

IL0008    RED  CARPET  INN ^ 

IL0443    TR(  MANC'P  »i*0TEL  

IL0268  CHICAGO  MARRIOTT  SUITES 
DEERFIELO. 

IL0276  COURTYARD  BY  MARRIOTT 
DEERFIELO. 

110518  EMBASSY  SUITES  DEER- 
FIELO 

IL0296    HYATT  DEERFIELO  HOTEL 

IL0195  RESIDENCE  INN  BY  MAR- 
RIOTT. 

IL0050    OXFORD  iNM „.„..  _ 

IL0301     COMFORT  INN  OUARE  ""."* 
IL0281     COURTYARD  BY  MARRIOTT 
CHCAGO  O'HARE. 


RT.  36  W  .. 


e  '6  N.  MICHIGAN  AVE  . 


S  40  N.  SHERIDAN  RO 

2    E.  BELLEVUE  PL 

SON.  MILWAUKEE  AVE 

8  35  W.  HK3GINS  ST 

L  KE  SHORE  OR  i  23RD  ST  .... 


r  E.MONROE  ST ,._ 

5(  15  N.  CUMBERLAND  .... 

71  50  W.  ARCHER  AVE 

41  00  S.  LAKE  SHORE  OR 

ll40W.  95THST 

2()1  E.  WALTON  PL 
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3(  1  E.  WATER  ST 

U  3  E.  HURON 

1  W.  WACKER  DR  . 

SOD  S.  DEARBORN 

6i  5  S.  ASHLAND  AVE  .. 

n  >  W.  ADAMS  _... 

ie  )  E.  PEARSON 


CHICAGO  IL  60611- , 

CHICAGO  IL  60640-  . 
CHICAGO  IL  60611- . 
CHICAGO  IL  60611- . 

CHICAGO  IL  60631-  . 

CHICAGO  IL  60616-  . 


CHICAGO 
CHICAGO 
CHICAGO 
CHICAGO 
CHICAGO 
CHrcAGO 


IL  60603- . 
IL  60631- . 
IL  60638- , 
IL  60615- . 
IL  60643- . 
IL  60611- 


1    I/.  WACKER  DR 


59  )2  N.  LINCOLN  

20  19  S.  CICERO  AVE 
16  B  S.  CICERO  AVE 

30  10  S.  crcERo 

14  13  WEST  AVE 

20  13  MALL  RD 


18  )3  RAMAOA  BLVD 

60  !  N.  BLUFF  RD 

30   N.  BLUFF 


10  0  E.  PORT  PLAZA  DR 

291  A  N.  BLUFF  RO 

5S    RAMADA  

471   NORTH  BLUFF  ROAO 

«2  3ATEWAY  DR 


56;  1  S.  LAGRANGE  RO  ... 


CHICAGO  IL  60611-.., 

CHICAGO  IL  60611-.., 
CHICAGO  IL  60601-  ... 
CHICAGO  IL  60605-  ... 

CHICAGO  IL  60607-  ... 

CHICAGO  IL  60603-  ... 
CHK:aGOIL60611-... 

CHICAGO  IL  60601-  ... 

CHK>GO  IL  60659- ... 

aCERO  IL  60650-  ^. 
CICERO  IL  60650- , 
CICERO  IL  60650- , 


COAL  VALLEY  IL  61264-  . 
COLUNSVILLE  IL  62234- 


COLUNSVILLE 
COLUNSVILLE 
COLUNSVILLE 
COLUNSVIUE 
COLUNSVILLE 
COLUNSVILLE 
COLUNSVILLE 
COLUNSVILLE 


IL  62234- 
IL  62234- 
IL  62234- 
IL  62234- 
IL  62234- 
IL62234- 
IL  62234- 
IL  62234- 


621  1  JOLIET  RD 


62(  1  JOUET  RD  

JO  JET  &  BRAINARO  AVE  RO  -.. 
80qS.  RT.31  „ 


36:  S  N.  VERMIUON  ST 

384  WINCH  RD  

377!  LYNCH  _ 

383  LYNCH  OR  

aaa  eastgate  oh 


377 
45C 


610  )    HICKORY    POINT    FRONTAGE 

F  3. 
333  N.  WYCKLES  RD   .       . 
145  W.  PERSHING  RD    .. 
142  »  HICKORY  POINT  DR   .       "*"' 
wy;klesrd „ s. 


303> 

342  1 
TWi  ) 


257; 

21 

2954 


7i 


LYNCH  _..... 

E.  PERSHING  RD 


COUNTRYSIDE  IL  60525- 

COUNTRYSIDE  IL  6052&- 

COUNTRYSIDE  IL  6(K25- 

COUNTRYSIDE  IL  60S2&- 

CRYSTAL  LAKE  IL  60014-  ... J. 


DANVILLE 

DANVILLE 
DANVILLE 
DANVILLE 
DANVILLE 
DANVILLE 
DECATUR 


IL  61832- 
IL  61832- 
IL61832- 
IL  61832- 
IL  61832- 
IL  61832- 
IL  62526-  , 


N.  WATER  ST 
N.  22ND  ST  .... 
PARKWAY  N  . 


eOOMKE  COOK  PD 
144|  LAKE  COOK  RD 


175 

530  J\KE 


LAKE  COOK  RD 
COOKRO    . 


SYCAMORE  RO   .. 

E.  TOUHY  AVE  

SOUTH  RIVER  RD 


DECATUR  IL  62526- 

DECATUR  IL  62522- 
DECATUR  IL  62526- 
DECATUR  IL  62526- 
DECATUR  IL  62522- 


DECATUR  IL  62526-  ... 
DECATUR  iL  62626-^  .„ 
DEERFIELO  IL  60015- 

DEERFIELD  IL  6C015- 

DEERFIELDIL60015- 

DEERFIELD  IL  60015- 
DEERFIELD  IL  60015-  , 


DEKALB  IL  60115-  

DESPLAINESIL60018- 
DES  PLAINES  IL  60016-  . 


(312)337-1234 

(312)275-2700 
(312)266-2100 
(312)836-0100 

(312)693-4444 

(312)791-1900 

(312)726-7500 
(312)693-5800 
(312)229^)707 
(312)288-6800 
(312)238-eS00 
(312)942-9800 

(312)464-1000 

(312)787-2900 
(312)372-7200 
(312)986-1234 

(312)24>-7200 

(312)332-1200 
(312)266-1000 

(312)372-7200 

(312)661-9509 
(708)656-2260 
(706)656-4220 
(708)656-0300 
(30e)7g»-5l51 
(618)345-6660 

(618)345-8100 
(618)345-7700 
(616)345-1530 
(618)345-2800 
(618)345-2100 
(618)345-«500 
(618)344-7171 
(618)345-8008 

(708)352-«480 

(706)354-6200 

(706)354-5200 
(708)352-3615 
(815)477-7000 

(217)442-1988 
(217)443-^004 
(217)443-«499 
(217)443-3388 
(217)446-2400 
(217)443-4499 
(217)877-7255 

(217)875-6800 

(217)422-6900 
(217)877-3123 
(217)877-6577  ' 
(217)422-8800 

(217)877-3380 
(217)877-6900 
(708)405-9666 

(708)940-8222 

(708)945-4500 

(703)945-3400 
(7C8)94CM644 

(816)756-3552 
(708)636-1300 
(708)824-7000 
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CHICAGO 
BRANDY- 


IL0061     TRAVELODGE 

O'HARE. 
IL0O6O    BEST    WESTERN 

WINE. 

IL0423    SUPER  8  MOTEL  DIXON „. 

IL0447    THE  PRESIDENTIAL  INN  

il0269  chicago  marriott  suites 
downers  grove. 

il0303  holiday  inn  express  chi- 
cago downers  grove. 

ila?63  marriott  suites  down- 
.:rs  grove. 

il0295  radisson  suites  hotel  ... 

il0382  red  roof  inn  downers 

GROVE. 

IL0146    HUB  MOTEL  _ 

IL0421     ROYAL  INN  

IL0067    CAREFREE  MOTEL  

IL04S0    LEWIS  AND  CLARK  MOTOR 

LODGE. 
IL0210    CAPTAIN     MERRY      GUEST 

HOUSE. 
IL0539    MOTEL  6  EAST  HAZELCREST 
IL0446    SUPER  8  MOTEL  EAST  MO- 

UNE. 
IL0528 
IL0331 

RIA. 
IL0247 
IL0014 
IL0332 
IL0099 
IL0472 
IL0230 
IL0020 
IL0333 


MOTEL  6  EAST  PEORIA  

SUPER  8  MOTEL  EAST  PEO- 


BEST  INNS  EFFINGHAM 

BUDGETEL  INN 

DAYS  INN  EFFINGHAM  

ECONO  LODGE  EFFiNGHAM 

EFFINGHAM  MOTEL 

HOLIDAY  INN  EFFINGHAM  .... 
HOWARD  JOHNSON  LODGE 
SUPER  8  MOTEL 

EFFINGHAM. 

IL0302    HOLIDAY  INN  ELGIN  

IL0085    SUPER  8  MOTEL  

IL0270  CHrcAGO  MARRIOTT  SUITES 
ELK  GROVE  VILLAGE. 

IL0182     HAMPTON  INN  ELK  GROVE  .. 

IL0294  BEST  WESTERN  MIDWAY 
HOTEL 

IL0512  COMFORT  INN  ELK  GROVE 
VILLAGE. 

IL0131  EXEL  INN  OF  ELK  GROVE 
VILLAGE. 

IL0130    EXEL  INN  OF  O'HARE  

IL0134    U  QUINTA  INN  #634 

IL0537  MOTEL  6  ELK  GROVE  VIL- 
LAGE. 

IL0319  SHERATON  SUITES  ELK 
GROVE  VILLAGE. 

IL0096    COMFORT  INN  ELMHURST  ... 

IL0401  HOLIDAY  INN  EXPRESS  CHI- 
CAGO. , 

IL0262    GREEN  TREE  INN  /.... 

IL.X)72    OMNI  ORRINGTON  HOTEL  _.. 

IL0429    INDIAN  MOUND  MOTEL 

IL0486  FAIflVIEW  HEIGHTS  HAMP- 
TON INN. 

IL0334  SUPER  8  MOTEL  FAIRVIEW 
HEIGHTS. 

IL0252    COLONIAL  MOTEL 

IL0229    THE  INN  AT  EAGLE  CREEK  .. 

IL0435    COMFORT  INN  FORSYTH  

IL0239  FAIRFIELD  INN  BY  MAR- 
RIOTT FORSYTH. 

ILOiaS    FOX  LAKE  MOTEL  

IL0404    ABE  LINCOLN  MOTEL  

IL0092.   THE  WHITNEY  

.iLooaa  UDO  motel  inc 

IL0377    GABRIEL  MOTEL  

IL0419    WESTERFIELO  HOUSE  INN  .. 

IL0519    PINE  MOTEL  

IL0062  BEST  WESTERN  QUIET 
HOUSE  SUITES. 

IL0418  CARL  JOHNSON  GALLERY 
GUEST  SUITE. 

IL0204  EAGLE  RIDGE  INN  AND  RE- 
SORT. 

IL0127  EARLY  AMERICAN  SETTLE- 
MENT. 

IL0052    FOUR  OAKS  GUEST  HOUSE 


RR.  2  ... 


POBOX  1168 


RT.84. 


3003  MANNHEIM  RO  

443  IL  RT.  2 

1800  S.  GALENA 

1231  N.  GALENA  AVE  ... 

1500  OPUS  PL  

3031  FINLEY  RD 

1500  OPUS  PL  

21 1 1  BUTTERFIELD  RD 

1113BUTTERFIEL0  

423  W.  MAIN  ST 

1010  S.  JEFFERSON  ST  „ 

320  OLD  RT.  66  

530  LEWIS  AND  CLARK  BLVD 

399  SINSINAWA  AVE  

17214  S.  HALSTED  ST _ 

2201  JOHN  DEERE  RD  

104  W.  CAMP  ST  

725  TAYLOR  ST 

1209  N.  KELLER  OR  

1103  AVE  OF  MID  AMERICA  .. 

WEST  FAYETTE  AVE 

1205  N.  KELLER  OR 

702  E.  FAYETTE  

1600  W.  LAFAYETTE 

1606  FAYETTE  AVE.  EXIT  159 
1400  THELMA  KELLER  OR 


345  W.  RIVER  RO 

425  AIRPORT  RO  

121  NORTHWEST  PONT  BLVD 


100  BUSSE  RD  

1600  E.  OAKTON  ST 


2550  LANOMERIER  RD 
1000W.  DEVON  AVE  ... 


2881  TOUHY  AVE  

1900  E  OAKTON  ST 
1601  OAKTON  ST 

121  NW  POINT  BLVD 


370  N.  RT.  63 
933  S.  RT.  83 


15  MILL  ST ^ 

1710  ORRINGTON  . 

4700  COLUNSVILLE  RD 
140  LUOWIG  DR  


»45  LUOWIG  DR 


RT.  58  BOX  197  

EAGLE  CREEK  STATE  PARK 

134  BARNETT  AVE 

1417  HICKORY  POINT  RO  . ... 

25  S.  RT.  12  

10841  W  LINCOLN  HWY  .„... 

1630  WHITNEY  RO  „... 

2415  N.  MANNHEIM  RD 

600  N.  STATE  ST  

8059  JEFFERSON  RD  _.. 

19051  13THST  _.-. 

9923  US  RT.  20  W 

202  S.  MAIN  ST  

PO  BOX  777  „ „ 

940  W.  HART  JOHN  RD  

6594  RT.  84N  


DES  PLAINES  IL  60018-  „ 

DIXON  IL  61021- 

DIXON  IL  61021-  . 

DIXON  IL  51021-  _ 

DOWNERS  GROVE  IL  60515- 

DOWNERS  GROVE  IL  60515-1117 

DOWNERS  GROVE  IL  60515- 


DOWNERS  GROVE  IL  60515-  .. 
DOWNERS  GROVE  IL  60615-  .. 

DUOUOIN  IL  62832- . 

DUQUOIN  IL  62832- 

DWIGHT  IL  60420- 

EAST  ALTON  IL  62024- 

EAST  DUBUQUE  IL  61025- 

EAST  HAZELCREST  IL  60429- 
EAST  MOLINE  IL  61244-  

EAST  PEORIA  IL  6161 1-  „ 

EAST  PEORIA  IL  61611-  


EFFINGHAM 
EFFINGHAM 
EFFINGHAM 
EFFINGHAM 
EFFINGHAM 
EFFINGHAM 
EFFINGHAM 
EFFINGHAM 


IL  62401- 
IL  62401- 
IL  62401- 
IL  62401- 
IL  62401- 
IL  62401- 
IL  62401- 
IL  62401- 


ELGIN  IL  60123- 

Elgin  IL60123- 

ELK  G.ROVE  IL  60007-  ....„ „ 

ELK  GROVE  IL  60007- 

ELK  GROVE  VILLAGE  IL  60007-  ; 

ELK  GROVE  VILLAGE  IL  60007-  

ELK  GROVE  VILLAGE  IL  60007-  

ELK  GROVE  VILLAGE  IL  60007-  

ELK  GROVE  VILLAGE  IL  60007-2123 
ELK  GROVE  VILLAGE  IL  60007-  .„... 

ELK  GROVE  VILLAGE  IL  60007-  

ELMHURS"^  IL  60128- 

ELMHURST  iLS0!26-  

ELSAH  IL6202S- ._.. 

EVANSTON  IL  60201-3855  

FAIRMONT  CTY  IL  5220!-  „: 

FAIRV.6W  heiGHTS  IL  62208-  „. 

FAIRVEA  HEIGHTS  ILS2208-  

FARMER  CTY  IL  6:642-  

FlNDLAV  iL  6253i-  ._™_.. 

FORSYTH  tL  62535-  .j.:..„: , 

FORSYTH  IL  62£?6-  ..' 


FOX  LAKE  IL  60C30-  

FRANKFORT  iL  50423-  ._-.. 
FRANKLIN  GROv.£  "L  61031 
FRANKLIN  PA9K  IL  60131- 

FREEBuKG  IL  52243- 

FREEBURG  IL  62243- 

FULTON  1L6'252- . 

GALENA  IL  61036- .^. 

GALENA  IL  61036-2227  

GALENA  IL  6!  036- 

GALENA  IL  61036- 

(SALENA  IL  61036-  ..... 


62045 


(708)296-5541 

(815)284-1890 

(815)284-1800 
(815)284-3351 
(708)852-1500 

(708)810-9500 

(708)852-1500 

708)971-2000 
708)963-4205 

618)542-2108 
618)542-4335 
815)584-3079 
618)254-0583 

815)747-3644 

708)952-9233 
309)796-1999 

309)699-7281 
309)698-8889 

217)347-5141 
217)342-2525 
217)342-9271 
:217)347-7131 
:217)342-3991 
:217)342-4161 
:217)342-4667 
2 17)342-6883 

708)695-5000 
708)697-6828 
708)290-1600 

708)593-8600 
708)981-0010 

708)364-6200 

708)894-2035 

708)803-9400 

703)439-6767 
708)981-5756 

708)290-1600 

708)941-9444 
708)27»-0700 

618)374-2321 
708)866-8730 
(618)279-570 
618)337-9705 

618)396-8333 

309'928-2157 
;21 7)756-3456 
;21 7)875-1 186 
217)875-3337 

708)587-8282 
815)459-5114 
815)456-2526 
708*455-7800 
618)539-5588 
618)539-5643 
615)589-4847 
315)777-2577 

815)777-1222 

815)777-2444 

815)777-4200 

315)777-9567 


62046 


UMI 
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IL0055 
IU)012 
IL0M7 
IL0017 


IL0453 
IL0372 
IL0091 

lu&ae 


IL0066  LEFEVRE  INN  AND  RESORT  . 
IL0142  MOTHER'S  CXHJNTRY  INN  .... 
nJXm    PINE  HOLLOW  INN  AND  BED 

&  BREAKFAST. 
IL003S    RENAISSANCE     SUITES     & 
ROOMS. 

IL0168    STEAMBOAT  HOUSE 

IL0196    THE  DESOTO  HOUSE 

IL037a    MOTEL  6  GALESBURG  

ILOSQf/  REGENCY  HOTEL  AND  CON- 
FERENCE CENTER. 

IL0166    OAKWOOD  MOTEL 

IL0106    OSCAR  SWAN  COUNTRY  INN 

IL0228    DEL  MAR  MOTEL 

IL0261    BUDGETEL   INN   OF   GLEN^ 

VIEW. 
IL0277    COURTYARD  BY  MARRIOTT 

GLENVIEW. 
IL0286    FAIRFIELD     INN     BY    MAR- 
RIOTT CHICAGO  GLENVIEW. 

IL0535    MOTEL  6  GLENVIEW 

RADISSON  GLENVIEW  

MOTEL  REDWOOD 

MICHAEL'S  MOTEL 

PERE    MARQUETTE    LODGE 
AND  CONFERENCE  CENTER. 
IL0374    CHAIN  OF  ROCKS  MOTEL  „.. 

GRANITE  CITY  LODGE  

LAND  OF  LINCOLN  MOTEL  ... 

MIDWEST  MOTEL „ 

BEST    WESTERN   WINDSOR 
OAKS  INN. 
IL0422    2    ACRES    MOTEL    A    RES- 
TAURANT. 
IL0496    BEST   WESTERN  COUNTRY 

VIEW  INN. 
•L0496    BEST    WESTERN   COUNTRY 
VIEW  INN. 

IL006B    ADVENTURE  INNS 

BUDGETEL  INN 

COMFORT  INN  GURNEE  

FAIRFIELD  INN  GURNEE  

HAMPTON  INN  GURNEE  

SWEET  BASIL  HILL  FARM  

INN  KEEPER  MOTEL 

UPTOWN  MOTEL 

RED  LION  MOTOR  LODGE  .... 
SYCAMORE  MOTOR  LODGE 

HI  DE  HO  MOTEL  INC  

CARDINAL  INN  

MICHAEL'S  SWISS  INN  

COURTYARD  BY  MARRK3TT 
HIGHLAND  PARK.     ' 

tL0025    COUNTRYSIDE  INN 

IL0254    HOFFMAN  ESTATES 

BUDGETEL  INN. 

n.0136    LA  QUINTA  INN  #4678 

IL0370    RED  ROOF  INN  »199  HOFF- 
MAN ESTATES. 

IL0153    SKYLINE  MOTEL 

IL0193    HOLIDAY  INN  ITASCA  

IL0186    WYNDHAM  NORTHWEST 

CHICAGO. 
IL0300    HOLIDAY  INN  JACKSONVILLE 
IL062S    MOTEL  6  JACKSONVILLE  .. . 
IL0163    SUPER  8  MOTEL  JACKSON- 
VILLE. 

IL0189    BEL  AIR  MOTEL 

IL0217    COMFORT        INN        JOLIET 

NORTH. 
IL0041    COMFORT       INN       JOLIET 

SOUTH. 
IL0290    FAIRFIELD     INN     BY     MAR- 
RIOTT JOLIET. 

IL0428    RED  ROOF  INN  JOLIET  

IL0027    SUPER  8  MOTEL  JOLIET 

IL0454    LEES  INN  

IL0335    BEST     WESTERN     INN     LA- 

GRANGE. 
IL0432    HOLIDAY     INN     LAGRANGE 

COUNTRYSIDE. 
IL0205    HARRISON       CONFERENCE 

CENTER. 
IL0309    DEER  PATH  INN  


IL0S05 
IL0436 
U.0437 
IL0235 
lUMSO 
IL0415 
IL0058 
IL0079 
IL0474 
IL0219 
IL0388 
IL0037 
IL0e78 


PO  BOX  429 


PO  BOX  163 
PO  BOX  163 


PO  BOX  386 


9  117  W.  DEININGER  LN  

3  19  SPRING  ST  

4  '00  NORTH  COUNCIL  Hia 

3  :4  &  328  SPRING  ST  


e  6  s.  PROSPECT  ...: „... 

2  0  S.  MAIN  ST  „... 

t  87  N.  HENDERSON  

3  82  N.  HENDERSON  ST 

7  5  US  HWY.  6E 

II  00  W.  STATE  ST 

4  &24E  JUNCTION  

K  25  MILWAUKEE  AVE 


II  01  MILWAUKEE  AVE 


4J  14  W.  LAKE  AVE  . 


1$35  MILWAUKEE  AVE 
1400  MILWAUKEE  AVE 

a  09  GODFREY  RO 

AjAM-S  ST 

100  


3:281 


CHAIN  OF  ROCKS  RD  

19TH  ST  ..„ 

W.  CHAIN  OF  ROCKS  RD 

9^  THORNGATE  

2J  X)  S.  COURT  ST 


12  DO 
32  20' 


»-  0  4  RT.  127     GREENVIUE  IL  62246- 


I-  0 


y-  0 


GALENA  IL  61036- 
GALENA  IL  61036- 
GALENA  IL  61036- 

GALENAIL61036- 


GALENA  IL  61036- 

GALENA  IL  61036- 

GALESBURG  IL  61401- 
6ALESBURG  IL  61401- 

GENESEOIL  61254-  .. 

GENEVA  IL  60134- 

GILMAN  IL  60938- , 

GLENVIEW  IL  60025-  .. 


GLENVIEW  IL  6002&-  „ 

GLENVIEW  IL  60025-  .. 

GLENVIEW  IL  60025-  .. 
GLENVIEW  IL  60025-  „ 
GODFREY  IL  62035-  . . 
GOLCONDA  IL  62938- 
GRAFTON  IL  62037-  ... 


GRANITE  CITY  IL  62040- 
GRANITE  CITY  iL  62040- 
GRANITE  CITY  IL  62040- 
GRANITE  CITY  IL  62040- 
GRAYVIUE  IL  62844- 


I  AND  RTE.  127  . 
I  AND  RT.  127  ... 


37  52  GRAND  AVE  

56  J8  N.  RIDGE  RD  „ 

6C  K)  GURNEE  MILLS  BLVD.  E 
6C  »  GURNEE  MILLS  BLVD.  E 

55  iO  GRAND  AVE  

15  137  W.  WASHINGTON  

H\  nr.  140  &  (-55 

60  i  E.  POPLUR  

U;   136E  

271  E.  DEARBORN  ...^ 

10fcl3  HWY.  47  N  

RT    40  &  143  

42  i  BROADWAY  

15  15  LAKE  COOK  RD  


RT    126  S  

20r5  BARRINGTON  RD 


22  0  BARRINGTON  RD 
25  0  HASSELL 


GREENVILLE  IL  62246- 
GREENVILLE  IL  62246- 


GURNEE  IL  60031- 

GURNEE  IL  60031-  

GURNEE  IL  60031- .„ 

GURNEE  IL  60031-  

GURNEE  IL  60031- „ 

GURNEE  IL  60031-  . 

HAMEL  IL  62046-  

HARRISBURG  IL  62946- 

HAVANA  IL  62644- 

HAVANA  IL  62644- „.„ 

HEBRON  IL  60034-  

HIGHLAND  IL  6224»-  

HIGHLAND  IL  62249- 

HIGHLAND  PARK  IL  60035- 


HILLSBORO  IL  62049-  

HOFFMAN  ESTATES  IL  60195- 


32  50  N.  HWY.  12  

8&    IRVING  PARK  RO 
40    PARK  BLVD  


7  W.  MORTON  

6  W.  MORTON  DR  ... 


10  3  W.  MORTON 


111  3  PLAINFIELD  RD 
32;  5  NORMAN  AVE  .. 


13   S.  LARKIN  AVE  . 
32;  9  NORMAN  AVE 


171  0  MCDONOUGH  

17;  0  MCDONOUGH  ST 

15<  0  N.  50  STATE  RD  ..... .... 

56;  1  S.  LAGRANGE  RD „. 

621  1  JOLIET  RD 

134  GREEN  BAY  RO  „ 

251 E.  ILLINOIS  RD 


HOFFMAN  ESTATES  IL  60195-3312 
HOFFMAN  ESTATES  IL  60195- 

INGLESIDE  IL  60041-  

ITASCA  IL  60143- 

ITASCA  IL  60143- _ 


JACKSONVILLE  IL  62650- 
JACKSONVILLE  IL  62650-  , 
JACKSONVILLE  IL  62650- 

JOLIET  IL  60435- 
JOLIET  IL  60435- 


JOLIET  IL  60435- 
JOLIET  IL  60435- 


JOLIET  IL  60436-  

JOLIETIL  60436-  

KANKAKEE  IL  60914-  , 
LAGRANGE  IL  60525- 


LAGRANGE  IL  60525- 

LAKE  BLUFF  IL  60044-  ... 
LAKE  FOREST  IL  60045-  . 


(815)777-3929 
(815)777-3153 
(815)777-2975 

(815)777-0123 

(815)777-3128 
(815)777-0090 
(309)344-2401 
(309)344-1111 

(309)944-366 
(708)232-0173 
(815)265-7263 
(708)635-8300 

(708)803-2500 

(708)299-1600 

(708)390-7200 
(708)803-9800 
(618)466-3715 
(618)683-2424 
(618)785-2331 

(618)931-6600 
(618)876-2600 
(618)931-1414 
(618)797-2400 
(618)375-7930 

(618)664-3131 

(618)664-3030 

(618)664-3030 

(708)623-7777 
(708)662-7600 
(708)855-8866 
(708)855-8868 
(708)662-1100 
(708)244-3333 
(618)633-2111 
(618)253-7022 
(309)543-4407 
(309)543-^*454 
(815)648-2203 
(618)654-«33 
(618)654-8646 
(708)831-3338 

(217)532-6176 
(708)882-8848 

(708)882-3312 
(708)885-7877 

(815)385-4243 
(708)773-2340 
(708)773-4000 

(217)245-9671 
(217)243-7157 
(217)479-0303 

(815)723-8340 
(815)436-5141 

(815)744-1770 

(815)443-1000 

(815)741-2304 
(815)725-8855 
(815)932-8080 
(708)352-2480 

(708)354-4200 

(708)295-1100 

(708)234-2280 
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tUlM7    BEST    WESTERN    CHICAGO 
SOUTH  LANSING. 

IL0287    FAJRFIELD     INN     BY     MAR- 
RIOTT O^tCAGO  LANSING. 

IL0452    HOUOAY       INN       CHICAGO 
SOUTH  LANSING. 

ILj0408    red  ROOF  INN  «078 

ILOin    TIKI  MOTEL  

IL0249    BEST  INNS  LIBERTYVILLE  .... 

IL0039    BEST  WESTERN  HITCH  INN 
POST. 

IL0073    COMFORT  INN  LINCOLN  ..  _. 

IL0461     COUNTRY  INN  LINCOLN- 

IL0455    DAYS  INN  LINCOLN  

IL0357    LINCOLN  MOTEL  _ _ 

IL0279    COURTVARD  BY  MARHK3TT 
LINCOLNSHIRE, 

IL0272    MARSIOTT-S   L'.NCOLNSWRE 
RESORT. 

IL0459    RADISSON  HOTEL  LINCOLN- 
WOOD. 

IL0484    HICKORY        RiOGE        CX3N 
FERENCE  CENTRE. 

IL0124     HILTON  HOTLE  USLE 

IL0105    HYATT  LISLE  _ 

IL0045    RADISSON     HOTEL     USLE- 
NAPERVILLE. 

IL0C30    SUPER  8  MOTEL  LITCHFiELD 

UI040    COUNTRY   INN  MOTEL  AND 
CAFE 

IU)177    EMBASSY  SUITES  LOMBARD 

Ri)1&4    HAMPTON  INN  LOMBARD 

B.0086    RESIDENCE    INN    BY    MAR- 
RIOTT LOMBARD. 

IL0044    CLAYTON  HOUSE  MOTEL  -.. 

IL0226    CHALET  MOTEL 

10119    PLANK  ROAD  INN ._ 

ILW62     PRESIDENTIAL  INN 

IL0256    HOLIDAY  INN  MACOMB 

0.0451    GVMT    CITY    STATE    PARK 
LODGE  AND  CABiNS. 

IL0242    BOHEMIA  MOTEL  

ILC336    BEST     WESTERN    AIRPORT 
INN. 

0.0047    COfJFORT  INN  MARION  

IL0459    COMFORT  SUITES  MARION  . 

IL0632    MOTEL  5  MARION 

U.0337    SUPER  8  MOTEL  MARION 

IL0394    LINCOLN  MOTEL   

IL0006     PEAKS  MOTOR  INN  

U.0187    BUDGETEL  INN  MATTESON  . 

IL0154     HAMPTON  INN  MATTESON  ... 

0.0387    BUDGET  INN  

IL0437    FAIRFIELD     INN     BY     MAR- 
RIOTT MATTOON. 

ILOOtO    MOLiDAY  INN  MATTOON  

110031     tL'PER  8  PWKDTEL  MATTOON 

IL0381     US     GRANT     MOTEL     LTD. 
PTSHP. 

n.0355    SKYLINE  KK)TEL  

tL0102    KITCHENETTE  MOTEL 

OHARE. 

rL0162    SUPER  8  MOTEL  MENDOTA 

IL0392    METROPOLIS  INN  

IL0362    SUPER  8  MOTEL  MOKENA    .. 

IL0209    BEST     WESTERN     AIRPORT 
INN. 

ILI-118    BEST  WESTERN  MOLINE  

IL0409    COMFORT  INN  MOLINE  

IL0479    EXEL  INN  OF  MOLINE 

n.0383    FAIRFIELD  INN  PWKXINE  ........ 

n.0200    HAMPTON  INN  MOLINE  

IL0199     HOLIDAY  INN  MOLINE  

IL0135    LA  QUINTA  INN  »673 

IL0480    LA  QUINTA  INN  #673 „ 

110466    MOTEL  6  MOLINE  „ 

IL0468    RAMADA  INN  OCA- _... 

ILD313    THE  STARDUST 

IIC464    COUNTRY  HOST  MOTEL  

11.0410    FOSTERS  PLAZA  S  INN  

IL0005    MOTEL  MOt»n-AROSA 

IL0438    COMFORT  INN  MORRIS  

IL0036    HOLIDAY  INN  MORRIS 

It0449    SUPER  8  MOTEL  MORRIS  .-.. 


POBOX 
FOBOX 


poeox 

POBOX 


70  

34&17 


UA  .. 

115A 


POBOX 668  .._. 


POBOX 
POBOX 


109-A 
86  ._... 


2505  BERNtCE  .. 
17301  OAK  AVE 


17356  TORRENCE  AVE  — 

2450E.  173RDST    

206  LASALLE  RD 

1809  N.  MILWAUKEE  AVE 
1765N.  MILWAUKEE  AVE 

2811  WOODLAWN  RD 

1750  5TH  

2019  N.  KICKAPOO  „. 

918  WOODLAWN  .. 

505  MILWAUKEE  AVE  

TEN  MARRIOTT  DR  

4500  W.  TOUHY  AVE 

1195SUMMERHILL  DR  ._ 

3003  CORPORATE  W.  OR 

1400  CORPORETUM  OR  ™_. 


3000  WARRENVILLE  RO „ 

1 10  OHREN  LN.  1-55  ANO  HT.  16  _.. 
1-55  EXIT  37  . ; . .__ 


707  E.  BUTTERFIELD  RO 

222  E.  22ND  ST  ._. 

2001  S.  HK3HLAN0 


4800  N.  2ND  ST 

8640  W.  OGOEN  AVE 

7307  W.  OGOEN  

3fl22  S.  HARLEM  AVE  .„_ 
1400  N.  LAFAYETTE 


7N938  RT  47 
RT.  3 


2600  W.  MAIN  _ 

2608  W.  MAIN  „.. 

1006  HALFWAY  RD 

2601  W.  DEYOUNG  ST  ....; : 

RR.  3 ; 

RT.  3  „ 

5210  W.  SOUTHWICK  PO 

6200  W.  LINCOLN  HWY 

S.  RT.  45 

206  MCFALL  RO.  RTE   15  &  1-57 

300  BROADWAY  AVE  E _^ 

206  MCFALL  RD.  1-57  S  R'  ^6  .. 
1313  LAKELAND  BlVD    

8136  JOLIET 

2301  N.  MANNHEIM  RD    

iOa  HWY  34E  

EXIT  37  US  45  8  1-24  RT.  3  

9485  W.  191STST  ..„.._' 

2550  52ND  AVE    


2520  52ND  AVE  . 
2600  52N0  AVE  . 
2501  52NO  AVE  . 
2705  48TH  AVE  .. 
6920  27TH  ST  _.. 

6902  27TH  ST  

AIRPORT  CORNERS 
AIRPORT  CORNERS 

2359  69TH  AVE  

2620  AIRPORT  RD 

T9TH  ST  AND  12TH  AVE  ...... 

MONEE-MANHATTEN  AT  1-57 

RT.  105  N  

EXIT  106  1-70 .". 

70  GORE  W  RD  ..„ _ 

1-80  a  IL  47  

70  GREEN  ACRES  on  


LANSING  IL  60439-  „. 

LANSING  IL  60438-  ... 

LANS*IG  IL  6043»-  .. 

LANSING  IL  60438- 

LA£ALLEIL  61301- 

LIBERTYVILLE  IL  ^0043- 
UBERTYVILLE  IL  60048- 

LINCOtM  IL  62356- 


LINCOLN  IL  62656- 

LINCOLN  IL  62S5S-  ......„„. 

UNCOLN  IL  62656-  

Llt^COLNSHIRE  IL  60069- 

UNCOLNSHIRE  IL  6006?- 

UNCOLNWOOD  IL  60646- 

USLE  IL  60532- 


LISLE  IL  60532- 
USLE  IL  60532- 
USLE  iL  60532- 


LITCHFIELO  IL  62056- 
LlVINGSTON  IL  62058- 

LOMBARD  IL  60148- 

LOM8AR0IL  60148-  

LOMBARD  IL  60148-    ..„ 

LOVES  PARK  IL61111- 

LYONS  IL  60534- 

LYONS  IL  60534-  „^._. 

LYONS  IL  60534- 

MACOMB  IL  61455-  

MAKANOA  IL  62958-  ..  ... 

MAPLE  PARK  IL  601 51- 
MARKX  IL  62959-  


MARKDN  IL  62969- 
MARION  IL  62959- 
MARION  IL  62959- 
MARON  IL  62959- 


MARSHALLIL  52441 - 
MARSHALL  IL  62441- 
MATTESON  IL  60443- 
MATTESON  IL  60443- 
MATTOON  IL  61938-  .. 
MATTOON  IL  61983-  .., 

MATTOON  IL  61938-  . 
MATTOON  IL  61938-  .. 
MATTOON  IL  61938-  ... 


MC  COOK  IL  60625-  

MELROSE  PARK  IL  60160- 


MFNOOTA  IL  61342- 

METROPOLIS  IL  62960- 

MOKENA  IL  60448-  

MOLINE  IL  61265- 

MOLINE  IL  61265-  .._ 

MOLINE  IL  61265- 

MOLINE  IL  61265- 

MOLINE  IL  61265- 

MOLINE  IL  61265- :, 

MOLINE  IL  61265- 

MOLINE  IL  61265-9702  ... 
MOLINE  IL  61265-9702  ... 
MOLirJE  IL  61265-  .. 
MOLINE  IL  61265-  „ 

MOLINE  IL  61265- 

MONEE  IL  60449-  __ 

MONTICELLO  IL  61856- 
MONTROSE  IL  62445-  _ 

MORRIS  IL  60450-  „ 

MORRIS  IL  604SO-  _ 

MORRIS  IL  60450-  


(708)895-7810 

(7oeH74.eno 

(708)4 '4-«300 

(708)896-9570 

(815)224-1109 
(706)816-8006 
(7g8)362-«700 

(217)735-3960 
(217)732-9641 
(217)735-1202 
(217)732-2154 
(706)634-9556 

(708)634-0100 

(708)677-1234 

(708)071-5752 

(708)505-0900 
(708)852-1234 
(708)505-1000 

(217)324-7788 
(618)637-2600 

(700)896-9750 
(708)916-9000 
(706)629-7800 

(81 6)577- 14C1 
(708)447-6363 
(708)442-5120 
(708)447-2890 
009)833-5511 
(616)457-4836 

f708)365-«5M 
(618)993-3222 

(61 8)993-6221 
(618)997-9133 
(618)993-2631 
(618)993-5577 
(217)826-2941 
(217)826-3031 
(708)503-0999 
(708)481-3900 
(217)235-4011 
(217)234-2355 

(217)235-03:3 
(217)235-8888 
1217)235-5695 


j    (708)447-3566 

(708)455-0100 


(815)539-7429 
(618)524-3723 
(708)479-7808 
(309)762-9191 

(308)762-9191 
(309)752-7000 
(309)797-5580 
(309)762-9083 
(309)762-1711 
(309)762-11 
(309)762-9008 
(309)762-9008 
(309>7&4-87n 
(309)797-1211 
(30^764-9644 
(706)534-2150 
(217)762-9835 
(217)a24-«117 
(815)942-1433 
(8t5|942-««00 
(815)942^3200 
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IL0151    WHITE       PINES       FOREST 

STATE  PARK  INN. 
IL0531     MOTEL  6  MT.  VERNON  

RAMADA  HOTEL 

SUPER  8  MOTEL  MT.  VER- 


IL0208 
IL0339 
NON. 
IL0338 
IL0152 


UNIVER- 
BY     MAR- 


THRIFTY  INN  MT.  VERNON  ... 
ROUND       ROBIN       GUEST- 
HOUSE BED  &  BREAKFAST  INN. 
IL0340    SUPER  8  MOTEL 

MUNDELEIN. 

IL0416    RIVERSIDE  INN  MOTEL  

IL0191     COURTYARD  BY  MARRIOTT 

CHICAGO  NAPERVILLE. 
IL0132  EXEL  INN  OF  NAPERVILLE  ... 
IL0128  HAMPTON  INN  NAPERVILLE  . 
IL0465  HOLIDAY  INN  NAPERVILLE  ... 
IL0445  RED  ROOF  INN  NAPERVILLE 
IL0341  TRAVELODGE  NAPERVILLE  . 
IL0194    WYNDHAM  GARDEN  HOTEL 

NAPERVIUE. 

IL0065    US  INN  

IL0225    HOTEL  NAUVOO 

IL0224    MOTEL  NAUVOO 

IL0Q8O    DAVIS  MOTEL  

IL0122    DAYS  INN  NILES 

IL0109    BEST     WESTERN 

SITY  INN. 
IL0285    FAIRFIELD     INN 

RK3TT  NORMAL 

IL0527    MOTEL  6  NORMAL  

IL0314    SUPER  8  MOTEL  NORMAL  .... 
IL0120    HILTON      HOTEL      NORTH- 

BROOK 
IL0369    RED     ROOF     INN     NORTH- 
BROOK. 
IL0258    SHERATON   NORTH   SHORE 

INN. 
IL0299    COMFORT  INN  OTALLON  .... 
IL0266    CHICAGO    MARRIOTT    OAK 

BROOK 
IL0238    HYATT       REGENCY        OAK 

BROOK. 
IL0103    OAK  BROOK  HILLS  HOTEL  ... 
IL(K32    STOUFFER      OAK      BROOK 

HOTEL 

IL0101     HILTON  INN  OAK  LAWN  

IL0076    HOLIDAY  INN  OAK  LAWN  .. .. 
IL0479    COMFORT  SUITES 

OAKBROOK  TERRACE. 
IL0280    COURTYARD  BY  MARRIOTT 

CHICAGO  OAKBROOK  TERR. 

IL0172    HILTON  SUITES  

LA  QUINTA  INN  #584  

TRAVELERS  INN  MOTEL 

ORLAND  PARK  INN  

COMFORT  INN.  HOSPITALITY 


RT.  1 


IL0139 
IL0342 
IL0173 
IL0491 
INC. 
IL0536 
IL0206 
IL0368 


MOTEL  6  PALATINE  

THE  PINNELL  MOTEL  

TIARA      MANOR       BED      & 
BREAKFAST. 

IL0467    COMFORT  INN  PEKIN  .  . 

IL04n     BEST       WESTERN       MARK 
TWAIN  HOTEL 

IL0439    COMFORT  SUITES  PEORIA 

IL0379    DAYS  INN  PEORIA  

IL0291     FAIRFIELD     INN     BY     MAR- 
RIOTT PEORIA. 

IL0386    HO  JO  INN  

ILOan     HOLIDAY  INN— PEORIA 

IL0477     HOLIDAY  INN  CITY  CENTRE 

IL0221     HOLIDAY  INN  CITY  CENTRE 
CONTINENTAL  REGENCY. 

IL0311     HOLIDAY  INN  PEORIA 

IL0063    HOTEL  PERE  MARQUETTE    . 

IL0108    MANOR  MOTOR  LODGE 

IL0344    RED  ROOF  INN  PEORIA  

IL0482    RESIDENCE  INN  PEORIA  

IL0157    SIGNATURE  INN  PEORIA  

IL0297     SUNSHINE  INN  

IL0343    SUPER  8  MOTEL  PEORIA  

IL0345    DAYS  INN  PERU  

IL0024    FOUNTAIN  MOTEL  „ 

IL0090    TAHOE  MOTEL  


PO  BOX  313 


PO  BOX  626 


6712 


33; 

PO  BOX  2148  22S 

401 


PO  BOX  429  


1-5 

231 


19S) 


5  ... 


5) 


156) 
108' 
1801 
169) 
161  ' 
183  r 


I-64ATILRT.  127 

MULHOLLANO  

MULHOLLAND  ST 
US  36 

W.  TOUHYAVE '.'."! 
1  RADER  CIR 


129 

161 

HW' 

645 

«8 


202  LANDMARK  DR 


160    N.  MAIN  ST  

21  1  RADER  CIR 

285t  N.  MILWAUKEE  AVE 


340 
933 


/VAUKEGAN  RO 
5K0KIE  BLVD  .... 


11 
140 


01 


350( 
210( 


S6)6 


144J  j 


145qE 

RT. 

403 


4021 


S.  44TH 
POTOMAC 
S.  44TH  ST 


&  1-64  

E.  MAPLE  AVE 


S.  LAKE  ST 

E.' diehl"!!!! 


NAPERVIUE  WHEATON 

DIEHL  

N.  NAPER  BLVD  .... 

W.  DIEHL „. 

NAPERVILLE  RD  

CENTRE  POINT  OR  ....... 


S.  EASTGATE  DR 
W.  22ND  ST  


109(  SPRING  RD 


MIDWEST  ..., 
SPRING  RD  . 


933i 
414( 
17W  145 


S.  CICERO  AVE  , 

W.  95TH  ST 

ROOSEVELT 


6  TF  l^NS  AM  PLAZA  DR 


lOCpURY 

1 

18011 

1 

510 


LN  „. 

MIDWEST  RD 

E.  MAIN  ST  

S.  LAGRANGE  RD 
ETNA  RD  


I/. 


.  DUNDEE  .. 

cbuRTsf! 


324C  VANDEVER  AVE 
225    IE  ADAMS  


2726  WEST  I 


WAR  MEMORIAL  DR 

LAKE  

4203INORTH  WAR  MEMORIAL  DR 


202  I  IE  WASHINGTON  ST  . 
4400  N.  BRANDYWINE  DR 

500  f  AMILTON  BLVD 

500  I  AMILTON  


4400  N.  BRANDYWINE  OR  

501  MAIN  ST  

1500  '4.  KNOXVILLE  

4031  '4.  WAR  MEMORIAL  DR  . 
4201  »g.  WAR  MEMORIAL  OR  . 

4112  «J.  BRANDYWINE 

2726  N.  LAKE  

4025  N.  WAR  MEMORIAL  OR 

1-80  i ,  251  

1 12  S.  MAIN  ST  

1-70  I  iND  RT.  40  _.. 


MT.  VERNON  IL  62864- 
MT.  VERNON  IL  62864- 
MT.  VERNON  IL  62864- 

MT.  VERNON  IL  62864-  , 
MUNDELEIN  IL  60060-  .. 

MUNDELEIN  IL  60060-  ., 


MURPHYSBORO  IL  6296&- 
NAPERVILLE  IL  60563-  


NAPERVILLE  IL  6056»-  . 
NAPERVILLE  IL  60563-  . 
NAPERVILLE  IL  60563-  . 
NAPERVILLE  IL  60563-  . 
NAPERVILLE  IL  6056»-  . 
NAPERVILLE  IL  60563-  . 

NASHVILLE  IL  62263-  .... 
NAUVOO  IL  62354-0398 
NAUVOO  IL  62354-0398 

NEWMAN  IL  61942-  

NILES  IL  60714-  

NORMAL  IL  61761-  


NORMAL  IL  61 761- 


NORMALIL  61761-  

NORMAL  IL  61761-  

NORTHBROOK  IL  60062- 

NORTHBROOK  IL  60062- 

NORTHBROOK  IL  60062- 


O'FALLON  IL  62269-  .. 
OAK  BROOK  IL  60521- 

OAK  BROOK  IL  60521- 


OAK  BROOK  IL  60522- 
OAKBROOK  IL  60521-  . 


OAK  LAWN  IL  60453-2517  

OAK  LAWN  IL  60453-  

OAKBROOK  TERRACE  IL  60181- 

OAKBROOK  TERRACE  IL  60181- 


OAKBROOK  TERRACE  IL  60181- 
OAKBROOK  TERRACE  IL  60181-4429' 

OLNEY  IL  62450-  

ORLAND  PARK  IL  60462- 

OTTAWA  IL  61350-  


PALATINE  IL  60067- 

PARIS  IL  61944- 

PARIS  IL  61944- 


PEKIN  IL  61554-  . 
PEORIA  IL  61602- 


PEORIAIL61614- 
PEORIA  IL  61615- 
PEORIA  IL  61614- 

PEORIAIL61602- 
PEORIA  IL  61614- 
PEORIA  IL  61602- 
PEORIAIL  61602-  , 


PEORIA  IL  61614-  .... 

PEORIA  IL  61602-  

PEORIA  IL  61603-  

PEORIA  IL  61614- 

PEORIA  IL  61614- 

PEORIA  IL  61614-  

PEORIA  IL  61615-  

PEORIA  IL  61614- 

PERU  IL  61354- 

PINCKNEYV1LLE  IL  62274- 
POCAHONTAS  IL  62275-  ... 


(618)244-2383 
(618)244-7100 
(618)242-^00 

(618)244-7750 
(708)566-7664 

(708)949-8842 

(618)687-2244 
(708)505-0550 

(708)357-0022 
(708)505-1400 
(708)505-4900 
(708)369-2600 
(708)505-0200 
(708)505-3353 

(618>47&-5341 
(217)453-2211 
(217)453-2219 
(217)837-2641 
(708)647-7700 
(309)454-4070 

(309)454-6600 

(217)452-0422 
(309)454-5858 
(708)480-7500 

(708)205-1755 

(708)498-6500 

(618)624-6060 
(708)573-8555 

(708)573-1234 

(708)850-5555 
(708)573-2800 

(708)425-7800 
(708)425-7900 
(703)916-1000 

(708)691-1500 

(708)941-0100 
(708)495-4600 
(618)393-2186 
(708)403-3300 
(815)433-9600 

(708;359-0046 
(217)465-6441 
(217)465-1865 

(309)353-4047 
(309)676-3600 

(309)688-3800 
(309)688-7000 
(309)686-7600 

(309)676-8961 
(309)686-8000 
(309)674-2500 
(309)674-2500 

(309)68&-8000 
(309)637-6500 
(309)688-4194 
(309)685-3911 
(309)681-9000 
(309)685-2556 
(309)688-7000 
(309)688-8074 
(815)224-1060 
(618)357-5128 
(618)669-2404 
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ttJDteZ    COMFORT  INN  PONTiAC 

IL0241     SUPER  8  MOTEL  

IL008S    LAMAJSON      OE      ROCHER 

COUNTRY  INN. 
IL0160    SUPER    8    MOTEL    PRINCE- 
TON. 
IU)129    EXEL    INN    OF    PROSPECT 
HEIGHXS. 

IL0051     COMfORT  INN  QUINCY 

FAIRFIELD  INN  OUINCY  

HOLIDAY  INN  OUINCY  _.. 

SUPER  8  MOTEL  OUINCY  

THE  KAUFMANN  HOUSE  „ 

BEST   WESTERN   HERITAGE 


IL0517 
IL0198 
IL0223 
IL0375 
tL0413 
INN. 
IL0398 
n.0148 
ILQ220 
IL0346 
R.0212 
IL0347 
IL016T 
IL0359 
110371 


SUPER  8  RANTOUU  

RED  BUD  MOTEL  

DRAKE  MOTEL  __ 

LK5HTHOUSE  MOTEL  INC  

DAYS  INN  ROBINSON 

MIL  PAU  MOTOR  INN 

SUPER  8  MOTEL  ROCHELLE 
HAMADA  fNN  ROCK  FALLS  ... 
SUPER     8     MOTEL     ROCK 
FALLS. 

IL0097    PLAZA  ONE  HOTEL 

IL0202    THE  POTTER  HOUSE  

IL0116    VICTORIAN    INN    BED    AND 
BREAKFAST  INC. 

R-OIOO    AIRPORT  BUDGET  INN  

IL0C81     BEST       WESTERN       CLOCK 
TOWER  RESORT  ft  CONF.  CTR. 

IL05O3    BEST  WESTERN  INN  MOTOR 
LODGE. 

IL0440    COMFORT  INN  ROCKFORO  .. 

•L0284    COURTYARD  BY  MARRK>TT 
ROCKFORD. 

n.0292    FAIRFIELD     INN     BY     MAR- 
RIOTT ROCKFORO. 

IL0227    HAMPTON  INN  ROCKFORO  .. 

IL0035    HOWARD  JOHNSON  LODGE 

IL0529    MOTEL  6  ROCKFORD  

U.0315    RAMAOA  INN  Of  ROCKFORO 

IL0298    RED  ROOF  INN  »035  ROCK- 
FOfM). 

IL0481     RESIDENCE  INN  ROCKFORO 

H.0169    SUPER  8  MOTEL  _ 

IL0513    COMFORT      INN      ROLLING 
MEADOWS. 

0.0363    HOLIDAY       INN       ROLLING 
MEADOWS. 

IL0522    MOTEL    6    ROLLING    MEAD- 
OWS. 

L0348    SUPER  ft  MOTEL 

HOMEOVILLE. 

ILOnO    BEST  WESTERN  O-HARE  

n.04»3    CLARION       INTERNATIONAL 
ATO>^AR£. 

H.0174    HOLIDAY  INN  OTIARE  INTER- 
NATIONAL. 

♦L0234    HOTEL  SOFITEL  CHICAGO  ... 

IL0059    HYATT  REGENCY  O'HARE  .... 

K.0620    MARRIOTT  SUITES  CHICAGO 
CHARS 

•UM02    OUALmr  INN  O'HARE 

ItOISO    RADISSON     SUITE     HOTEL 
OIARE. 

IL0312    RAMADA  HOTEL  O'HARE 

IL0508    SHERAT(>J  GATEWAY 

SUITES  O'HARE. 

IL0259    WESTIN  HOTEL  OHARE   

ItOOt    COWriNENTAL  MOTEL  

■.0350    SUPER  8  MOTEL  SALEM  _... 

IL0222    BEST   WESTERN    PARADISE 


IUB67    CHICAGO  MARRIOTT 

SCHAUMBURG. 
IU»07    EMBASSY     SUITES     HOTEL 

SCHAUMBURG  WOODFIELD. 
110183    HAMPTON  INM 

SCHAUM8UR6. 
NiX>28    HOUOAY  INN  SCHAUMBURG 

WOOOFCiO. 
it0071    HOMEWOOO  SUITES 

SCHAUMBUna 


•--- 





BT  a>F 

RT.  sow 

1821  W.  REYNOLDS  ST  _. 

601  S.  DEEHFIELD  RD 

#2  OUCLOS  AND  MAIN  „ 

2929  N.  MAIN  ST „.. 

540  MILWAUKEE  AVE 


4100  BROADWAY  .._. 
4315  BROADWAY  ..._ 

201  S.  3RD 

224  N.  36TH  ST  

1641  HAMPSHIRE  ._ 
420  S.  MURRAY  RD  . 


207  S.  MURRAY 

1103  S.  MAIN  

US  RT.  12  &  31  , 

3160  N.  RIVER  RO  . 

1500  W.  MAIN  

204  N.  JACKSON  ... 

601  HWY.  38E  

2105  S.  1ST  AVE  .. 
2100  1ST  AVE  


THIRD  AVE  AND  17TH  ST  ..„ 

1906  7TH  AVE  „„ :.. 

702  20TH  ST  

4419  S.  IITHST  J. 

7801  E.  STATE  ST 

4850  E.  STATE  ST 

7392  ARGUS  DR : 

7676  E.  STATE  RO 

7712  POTAWATOMl  TRAIL 


615  CLARK  DR  

3909  ELEVENTH  ST  ._„ 

3851  IITHST 

7560  E.  STATE  ST 

7434  E.  STATE  ST 


PO»aiACtt.61764-  

PONTIAC  IL  61764- 

PRAIRE  OU  ROCHER  «.  62277- 

PRINCETONIL  61356-  

PROSPECT  HEIGHTS  IL  6007O- 

OUINCY  IL  62301- 

OUINCY  IL  62301- 

OUINCY  IL  62301- 

OUINCY  IL  62301- 

OUtNCY  IL  62301- 

RANTOUL  IL  61866- 


RANTOUL  IL  61866-  

RED  BUD  IL  62278-  

RICHMOND  IL  60071- 

RIVER  GROVE  IL  60171- 


7542  COLOSSEUM  DR  

7646  COLOSSEUM  OR  ...... 

2801  ALGONQUIN  RD 

3406  ALGONQUIN  RO  „. 

1800  WiNNETKA  OR  

1301  MAROUETTE  DR 

10300  W.  HIGGINS  RD _. 

6810  N.  MANNHEIM  RO  „.... 

5440  N.  RtVPa'     ",     -    


5550  N.  RIVER  RD ......: 

9300  WEST  BRYN  MAWR  AVE 
6155  N.  RIVER  RO 


ROSEMONT  IL  60018- 

ROSEMONT  IL  60018- „_ 

ROSEMONT  IL  60018- 
ROSEMONT  H.  60018-  . 
ROSEMONT  IL  60018-  . 


6810  N.  MANNHEIM  RO 
5600  N.  RIVER  RD 

6600  N.  MANNHEIM  RO 
6501  N.  MANNHEIM  RD 


6100  N.  RIVER  RO  ... 

1600  E.  MAM  ST  

I-S7 

1001  N.  DUNLAP  AVE 

50  N.  SCHAUIieuHG 

1939  N.  MEACHAM  K> 

1300  E.  HIGGINS  RO 

1560  N.  ROSEUE  RO 

815  E.  AMERICAN  IM 


ROBINSON  IL  62454-  

ROBINSON  IL  62454-  

ROCHELLE  IL  61068-  ....: 

ROCK  FALLS  IL  61071-  

ROCK  FALLS  IL  61071- • 

ROCK  ISLAND  IL  61201-  ..._. 

ROCK  ISLAND  iL  6:201-  

ROCK  ISLAND  IL  61201-  ...„. 

ROCKFORO  IL  61109-  

ROCKFORD  IL  61108-  _.. 

ROCKFORO  IL  61 108- 

ROCKFORD  IL  61107- 

ROCKFORO  IL6110*-  

ROCKFORD  IL  61107-  

ROCKFORO  IL  61107-5816 

ROCKFORO  IL  61109- 

ROCKFORO  IL  61 109- 

ROCKFORO  IL  61 125- 

ROCKFORD  IL  61 108- 


ROCKFORD  IL  61107- 

ROCKFORO  IL  61107-  

ROLLING  MEADOWS  tL  60008- 


ROLLING  MEADOWS  IL  60008- 
ROU.ING  MEADOWS  IL  60008- 
ROMEOVILLE  IL  60*41- 
ROSEMONT  IL  60018- . 


ROSEMONT  IL  60018- 

ROSEMONT  IL  60018- 

ROSEMONT  IL  60018- 

ROSEMONT  IL  60018- 


ROSEMONT  IL  60018- 

SALEM  IL  62881- 

\  SALEM  tt.  62881- 

SAVOY  IL  61874-  

SCHAUMBURG  IL  60173-  .... 

SCHAUMBURG  IL  60173-  .... 

SCHAUMBURG  IL  60173-  .... 

SCHAUMBURG  N.  60195-  .... 

SCHAUMBURG  IL  6017^  „.. 


«»T5)842-2777 
(815)844-6888 

(618)284-3463 

(8t5)872-8888 

(708)456-0545 

(217)228-2700 

t      )      - 

(217)222-2666 

(217)228-8008 

(217)223-2502 

(217)e92-«92 

(217)893-8868 
(818)282-3962 
(815)678-3501 
(706)456-3600 
(613)544-8448 
(618)544-2308 
(815)562-2468 
(815)626-5600 
(815)626-8800 

(309)794-1212 
(309)788-1906 
(30^788-7068 

(815)387-4000 
(815)398-6000 

(815)398-6050 

(81^398-7061 
(816)397-6222 

(815)397-8000 

(815)229-0404 
(815)397-9000 
(81^398-6080 
(815)388-2200 
(815)398-9750 

(815)227-0013 
(•15)229-5522 
(708)259-5900 

(708)259-5000 

(708^18-8088 

(708)759-8880 

(708)296-4471 
(708)297-8464 

(708)671-6350 

(708)678-4488 
{708)696-1234 
(708)696-4400 

(708)297-1 234 
r708)678-«000 

(708)827-5131 
(708)629-6300 

(708)698-6000 
(618)548-3090 
(618)648-6882 
(217)356-1824 

(708^40-0100 

(708)397-1313 

(7ae)r.»-iooo 

(706)310-0600 

(7a^«o5-e4Si» 
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IL0165    HYATT  REGENCY 

WOODFIELD, 

IL0138    LA  QUINTA  INN  »6e2 

IL0239    MARRIOTT  HOTEL 

SCHAUMBURG. 

IL0239    SCHAUMBURG       MARRIOTT 
HOTEL 

IL0488    SUMMERFIELD  SUITES 

SCHAUMBURG. 

IL0504    WYNOHAM  GARDEN  HOTEL 
SCHAUMBURG. 

IL0075    DAYS  INN  O'HARE  SOUTH  .... 

IL0197    HAMPTON  INN  O'HARE  

IL0538    MOTEL  6  SCHILLER  PARK  .... 

IL0424    SPILLWAY  MOTEL 

IL0021     THE       SHELBY       HISTORIC 
HOUSE  AND  INN. 

IL0104    FLAGG  STOPP  INN  

IL0026    HILTON       HOTEL       NORTH 
SHORE. 

IL0155    BUDGETELINN 

IL0353    HAMPTON      INN     CHICAGO 
SOUTH. 

IL0475    RED  ROOF  INN-SOUTH  HOL- 
LAND *067. 

IL0149    POOLSIDE       MOTEL       AND 
APARTMENTS. 

IL0248    BEST  INNS  SPRINGFIELD  

IL0351     BEST     WESTERN     LINCOLN 
PLAZA. 

IL0023    BEST  WESTERN  SKY   HAR- 
BOR INN. 

IL0471     BEST     WESTERN     SPRING- 
FIELD EAST. 

IL0352    COMFORT  INN  SPRINGFIELD 
.IL0514    COMFORT  SUITES  SPRING- 
FIELD. 

IL0141     DAYS  INN  SPRINGFIELD 

DRURY  INN  

FAIRFIELD  INN  SPRINGFIELD 
HAMPTON  INN  SPRINGFIELD 
HILTON      HOTEL      SPRING- 


IL0470 
IL0293 
IL0022 
IL0OS3 

FIELD. 
IL0316    HOLIDAY   INN  SPRINGFIELD 

EAST. 
IL0074    HOLIDAY   INN  SPRINGFIELD 

SgUTH. 

IL0385    MOTEL  6  SPRINGFIELD 

IL0530    MOTEL  6  SPRINGFIELD 

IL0384    RED     ROOF     INN    SPRING- 
FIELD. 

IL0456    SILVER  FOUNTAIN  INN 

IL0499    SPRINGFIELD  COURTYARD  . 
IL0506    SPRINGFIELD  RENAISSANCE 

HOTEL. 

IL0500    SPRINGFIELD  SLEEP  INN  

IL001 1     SUPER  8  LODGE  SOUTH  

IL0218    DEER  HAVEN  I  &  II  

IL0349    SUPER       B       MOTEL       ST. 

CHARLES. 

IL0201     VALLEY  VU  MOTEL  

IL0095    ELDORADO  MOTEL 

IL0016    TOWN  AND  COUNTRY  INN  ... 

IL01 17    CAROL  HOUSE  INN 

IL0054    THE  ROADHOUSE  INN  

IL0029    SUPER  8  MOTEL  TUSCOLA 
IL0192    BEST  WESTERN- 

CHEEKWOOD  INN. 
IL0354    BEST  WESTERN 

CUNNINGHAM  PLACE. 

IL0526    MOTEL  6  URBANA 

IL0181     SHURTS     HOUSE     BED     & 

BREAKFAST. 

IL0317    TRAVELOOGE  URBANA 

IL0019    DAYS  INN  VANOALIA  

IL0007    JAY-SINN  _. . 

IL0004    TRAVELODGE  VANDALIA  

IL0494     MOTEL  6  VILLA  PARK  

IL0494    QUALITY  INN  VILLA  PARK 

IL0441     SUPER  8  WASHINGTON 

IL0405    WATSEKA  MOTEL  „ 

IL0246    BEST  INNS  WAUKEGAN  

IL0098    BUDGET  LODGE  FAMILY  INN 
IL0495    COMFORT  INN  WAUKEGAN  .. 


P0B0X1 


18  10  E.  GOLF  RD 


17  10  E.  HIGGINS  

50  N.  MARTINGALE  RD  ... 


50  N.  MARTINGALE 

90    E.  WOODFIELD  OFFICE  CT 
80  I  NATIONAL  PKWY  ; 


38  II  N.  MANNHEIM  RD  ... 

39  19  N.  MANNHEIM  RD  ... 
94|8  W.  LAWRENCE  AVE 


R(t 
81 


I  W.  MAIN  ST 


01  D  TIPTON  SCHOOL  RD 
95!  9  N.  SKOKIE  BLVD  


17  25  S.  HALSTED  ST 
17  55  TOLLVIEW  DR  .. 


17;  01  S.  HALSTED. 


401 


50    N.  FIRST 

lOi  E.  ADAMS  

1711  J.  DAVID  JONES  PKWY 

30!  0  STEVENSON  DR  


3*  2  FREEDOM  DR  

26;  0  S.  DIRKSEN  PKWY 


62! 


701 


1 


E.  BROADWAY 


30(  0  STEVENSON  DR  .... 
311  0  S.  DIRKSEN  PKWY 

34i  6  FREEDOM  DR  

311  5  S.  DIRKSEN  PKWY 
7(4  E.  ADAMS  ST 

31(10  S.  DIRKSEN  PKWY 


E.  ST.  JOSEPH  ST 


31!  i  WIDE  TRACK  OR 

60  )  S.  6TH  ST 

321  )  SINGER  AVE 


291  7  PEORIA  RD  

34^  FREEDOM  DR 
E.  ADAMS  ST  .... 


34^  3  FREEDOM  OR  

36)  5  S.  6TH  ST 

37\  1222  RT.  64  SUITE  155 
15?)  E.  MAIN  ST  


4a 

173  }  N 

211 

90S 

70C 

RT. 


E.  NORTH  AVE  

MANNHEIM  RD  

D  N  BLOOMINGTON  ST 

EOW,^RDSVILLE  RD  

EDWARDSVILLE  RD  

36  E  


EXI  r  18  1-57 

19C  '  N.  CUNNINGHAM 


19C  \  N.  CUNNINGHAM  AVE 
71C  W.  OREGON  ST  

409  W.  UNIVERSITY 

RT.  40  W.,  EXIT  61  1-70 

72C  GOCHENOUR  ST  

15C  )  N.  6TH  ST  ; 

10    I/.  ROOSEVELT  RD 

10  W.  ROOSEVELT  RD 

1884  WASHINGTON  

814  E.  WALNUT  ST 

31  1 1.  GREEN  BAY  RD  

619S.  GREENBAY 

3031  BELVIDERE 


SCHAUMBURG  IL  60173- .... 

SCHAUMBURG  IL  60173- .... 
SCHAUMBURG  IL  60173- 

SCHAUMBURG  IL  60173-  .... 

SCHAUMBURG  IL  60173-  .... 

SCHAUMBURG  IL  60173-  .... 

SCHILLER  PARK  IL  60176-  . 
SCHILLER  PARK  IL  601 7&-  . 
SCHILLER  PARK  IL  60176-  . 

SHELBYVILLE  IL  62565- 

SHELBYVILLE  IL  62565- 

SHERMAN  IL  62684- 

SKOKIE  IL  60077-  

SOUTH  HOLLAND  IL  60473- 
SOUTH  HOLUND  IL  60473- 

SOUTH  HOLLAND  IL  60473- 

SPARTA  IL  62286-  

SPRINGFIELD  IL  62702- 

SPRINGFIELD  IL  62701- 

SPRINGFIELD  IL  62702- 

SPRINGFIELD  IL  62703- 

SPRINGFIELD  IL  62704- 

SPRINGFIELD  IL  62703-  ..'..... 

SPRINGFIELD  IL  62703- 

SPRINGFIELD  IL  62703- , 

SPRINGFIELD  IL  62704- 

SPRINGFIELD  IL  62703-4501 
SPRINGFliELO  IL  62701- 

SPRINGFIELD  IL  62703-  ...... 

SPRINGFIELD  IL  62703- 

SPRINGFIELD  IL  62703- 

SPRINGFIELD  IL  62707- 

SPRINGFIELD  IL  62703- 

SPRINGFIELD  IL  62702- 

SPRINGFIELD  IL  62704- 

SPRINGFIELD  IL  62701- 

SPRINGFIELD  IL  62704- 

SPRINGFIELD  IL  62703- 

ST.  CHARLES  IL  60175- 

ST.  CHARLES  IL  60174-  ...... 

STOCKTON  IL  61085- „. 

STONE  PARK  IL  60165-  

STREATOR  IL  61364- 

TROY  IL  62294- 

TROY  IL  62294-1318  ._. „ 

TUSCOU  IL  61953- 

ULLIN  IL  62992-  

URBANA  IL  61801- 

URBANA  IL  61801- 

URBANA  IL  61801- 

URBANA  IL  61801- 

VANDALIA  IL  62471- 

VANDALIA  IL  62471- _. 

VANDALIA  IL  62471- 

VILLA  PARK  IL  60181- 

VILLA  PARK  IL  60181- „„ 

WASHINGTON  IL  61571- 

WATSEKA  IL  60970- 

WAUKEGAN  IL  60085- 

WAUKEGAN  IL  60085- „„ 

WAUKEGAN  IL  60085- 


(708)605-1234 

(708)517-8484 
(708)240-0100 

(708)240-0100 

(708)619-6677 

(708)605-9222 

(708)678-0670 
(708)671-1700 
(708)671-4282 
(217)774-9591 
(217)774-3991 

(217)527-1500 
(708)679-7000 

(708)596-8700 
(708)321-3200 

(708)331-1621 

(618)443-3187 

(217)522-1100 
(217)523-5661 

(217)753-3446 

(217)529-6611 

(217)787-2250 
(      )      - 

(217)529-0171 
(217)529-3900 
(217)793-9277 
(217)529-1100 
(217)789-1530 

(217)52*-7171 

(217)529-7131 

(217)789-1063 
(217)529-1633 
(217)753-4302 

(217)525-9520 
(217)793-5300 
(217)544-8800 

(217)787-6200 
(217)529-8898 
(708)513-0115 
(708)377-8388 

(815)947-2529 
(708)344-8622 
(815)672-3183 
(616>667-9969 
(618^667-9911 
(800)800-8000 
(618)845-3700 

(217)367-8331 

(217)344-1082 
(217)367-8793 

(217)328-3521 
(618)283-1400 
(618)283-1200 
(618)283-2363 
(708)941-9100 
(708)941-9100 
(309)444-8881 
(815)432-2426 
(708)366-9000 
(708)662-3200 
(708)623-1400 
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IL0B82    COURTYARD  BY  MARRIOTT 

CHICAGO  WAUKEGAN. 
IL0306    RAMADA     INN     WAUKEGAN 
GURNEE. 

IL0043    GRAY  PLAZA  MOTEL  

IL0318    HAMPTON        INN        WEST- 
CHESTER. 

IL0376    REND  LAKE  RESORT 

IL0123    BUDGETEL  WILLOWBROOK  . 
IL0288    FAIRFIELD     INN     BY     MAR- 
RIOTT CHICAGO  WILLOWBROOK. 
IL0463    HOLIDAY  |NN 

WILLOWBROOK. 
IL0400    RED  ROOF  INN 

WILLOWBROOK. 
IL0283    COURTYARD  BY  MARRIOTT 

CHICAGO  WOOD  DALE. 
IL0406    WYNDHAM  W(X)D  DALE  ..  . . 
IL0057    SUPER     8    MOTEL    WOOD- 
STOCK. 
IN0383    ANDERSON  COMFORT  INN  .. 
IN0360    HOLIDAY  INN  ANDERSON  .... 

IN0165    LEES  INN  

IN0208    POTAWATOMI  INN „ 

IN0372    AUBURN  INN  

IN0102    HILLCREST  MOTEL  „.. 

IN0233    ROSEMOUNT  MOTEL 

IN0300    SLEEP  HOLLOW  INN  MOTEL 
IN0026     CENTURY  SUITES  .... 

IN0061     DIAMOND  INN  

IN0076     DOWNTOWN  MOTEL  

IN0388    ECONO  LODGE 

IN0085    ECONOMY  INN  

IN0091     FOURWINDS    RESORT   AND 

MARINA. 
IN0301     HAMPTON  INN  

MOTEL  6  „ 

MOTEL  6  

SUPER  8  MOTEL „.... 

TRAVEL  LODGE  

UNIVERSITY  INN * 

BOSWELL  MOTEL 

HOWARD  JOHNSON 

VILLA  MOTEL  

MOUND  HAVEN  MOTEL  

CHEZ  JEAN  INN  

COUNTRY  LODGE  

COURTYARD  MARRIOTT  

CRESTVIEW  MOTEL 

BUDGET  MOTEL  

CITY  VIEW  MOTEL 

RICHMOND  MOTEL  

ECONO  LODGE 

INDIAN     OAK     INN     WEST 


POBOX73B- 


RT.83 


IN0186 

IN0187 

IN03a2 

IN0279 

IN0283 

iN0019 

IN0122 

IN0286 

IN0195 

IN0027 

IN0041 

IN0303 

IN0044 

(N0021 

IN0030 

IN0229 

IN0387 

IN0361 
BLDG. 

IN0262    SUPER  3  MOTEL .„. 

IN0171     LINCOLN  LODGE  

IN0399    BEST      WESTERN     GREEN 
TREE  INN. 

IN0064    DOLLAR  INN  

IN0362    GEN.  LEW  WALLACE  INN  

IN0096    GREEN  TREE  INN 

IN0225    RENATTO  INN  

IN0020    BRIANA  INN  

IN0057    DAYS  INN  GREEN  CASTLE  .. 

IN0297    DOLLAR  INN 

INOl  1 3    HOLI  DAY  INN  CLOVERDALE 

IN0182    MIDWAY  MOTEL  „.. 

IN0287    WALKER  MOTEL  

IN0167    LEES  INN  

IN0292    WHITINGTON  HOUSE 

IN0032    COLUMBUS  IMPERIAL  400  ... 

IN0033    COLUMBUS  MOTEL 

IN0065    DOLLAR  INN  

IN0305    HOLIDAY  INN  COLUMBUS  .... 

IN0134    KNIGHTS  INN  

IN0211     RAMADA  INN  

IN0261     SUPER  8  MOTEL , 

IN0094    GRAY  HAVEN  MOTEL 

IN0099    HEIM  HOTEL .; 

IN0306    WOODRIDGE  INN  

IN0411     BEST  WESTERN  OLD  CAP- 
ITOL INN. 

IN0042    CRAWFORDSVILLE  MOTEL  .. 


PO  BOX  160 


PO  BOX  137 
PO  BOX  579 
PO  BOX  2  .... 


PO  BOX  205 


PO  BOX  219  .. 
PO  BOX  79  BB 
PO  BOX  212  B 
PO  BOX  79  CC 
PO  BOX  70R  ... 
PO  BOX  1  


800  LAKEHURST  RD 
200  N.  GREENBAY  ... 


1010  W.  MAIN  ST  

2222  ENTERPRISE  DR 


RT.  1  

855  79TH  ST  

820  W.  79TH  ST 


7800  S.  KINGERY  RD  . 

7535  KINGERY  HWY  .. 

900  WOOD  DALE  RD  . 

1200  N.  NITTEL  BLVD 
1200  DAVIS  


2205  E.  59TH  ST 

5920  SCATTERFIELD  RD  _ 

2114  E.  59TH  ST 

6  LN.  100A  LAKE  JAME 

225  TOURING  DRIVE  , 

HWY.  US  50  

1532  M  ST  

550  S.  WASHINGTON  

300  SR  446 

1300  N.  WALNUT 

509  N.  COLLEGE  

4501  E.  THIRD  ST  

4805  S.  OLD  HWY.  37  


2100  N.  WALNUT  

126  S.  FRANKLIN  RD  

1800  N.  WALNUT  

1000  W.SR  46  BYPASS 

2615  E.  3  RD 

2601  N.  WALNUT  ST 

RT.  1 

RR  #14 

RR  12 

9238  US  HWY.  #52  .. 

9027  S.  SR  67  .„ 

10290  N.  MERIDIAN  "„"I 

12551  WICKER  AVE  

1-70CENTERVILLERD. 

5149  US  40 

HWY.  40  E  ™ 

713  PLAZA  DR 

558  INDIAN  BOUNDRY  .. 


418  COUNCIL  OR  „ 

11426  US  52  S  

1425  BROADWAY 


1020  COREY  BLVD 

309  W.  PIKE  „, 

1-65  &  HWY.  131  .... 
XT.  ST  63  4  163  .... 

RT.  22  „...: 

RR  »  1  ...... 

RR  #2 „ 

RR  #  1  

RR  1  .-..^... 
RR  #1 


235  FRONTAGE  RD  ^ 

2170  N.  650  W  ™.„. 

101  THIRD  ST 


2345  NATIONAL  RD  „.. 

161  CARRIE  LN  „ 

2480  JONATHAN  MOORE  RKE 

101  CARRIE  LN  „ 

2485  JONATHAN  MOORE 

110  BREX  PARK  DR 

1200  W.  3RD  ST  

SR  1  N  

3700  WESTERN  AVE 

SR.  135  4  1-64 

2404  INDIANAPOUS  RO  


WAUKEGAN  IL  60085- 
WAUKEGAN  IL  6008&- 


WEST  FRANKFORT  IL  62896- 
WESTCHESTER  IL  60154-  .._.. 


WHITTINGTON  IL  62897-  

WiaOWBROOK  IL  60521-  ... . 
WILLOWBROOK  IL  60521-  „. 


WILLOWBROOK  IL  60521- 
WILLOWBROOK  IL  60512- 
WOOO  DALE  IL  60191-  ... 


WOOD  DALE  IL  60191-  ., 
WOODSTOCK  IL  60098- 

ANDERSONIN46013-..„ 
ANDERSON  IN  46013-  .... 
ANDERSON  IN  4601 3-... 

ANGOLA  IN  46703-  

AUBURN  IN  46706- 

AURORA  IN  47001- 

BEDFORD  IN  47421-  

BLOOMFIELD  IN  47424-  .. 
BLOOMINGTON  IN  47401- 
BLOOMINGTON  IN  47401- 
BLOOMINGTON  IN  47401- 
BLOOMINGTON  IN  47401- 
BLCXDMINGTON  IN  47401- 
BLOOMINGTON  IN  47402- 

BLOOMINGTON  IN  47404- 
BLOOMINGTON  IN  47401- 
BLOOMINGTON  IN  47402- 
BLOOMINGTON  IN  47404- 
BL(X)MINGTOI  IN  47401- 
BLOOMINGTON  IN  47401- 
BOSWELL  IN  47921-  „.. 

BRAZIL  IN  47834-  

BRAZIL  IN  47834-  „ 

BROOKVILLE  IN  47012-  „.. 

CAMBY  IN  46113-  _.. 

CARLISLE  IN  47837-  ... 

CARMEL  IN  46290-  „., 

CEDAR  LAKE  IN  46303-  .... 
CENTERVILLE  IN  47330-  .. 
CENTERVILLE  IN  47330-  ... 
CENTERVILLE  IN  47330-  .., 
CHESTERTON  IN  46304-  ... 
CHESTERTON  IN  46304-  ... 

CHESTERTON  IN  46304-  ... 

CLARKS  HILL  IN  47930- 

CLARKSVILLE  IN  47129-  .... 


CLARKSVILLE  IN  47933- 
CURKSVILLE  IN  47933- 
CLARKSVILLE  IN  47129- 
CLINTON  IN  47842- 

CLOVERDALE  IN  46120- 

CLOVERDALE  IN  46120-  ...._ 
CLOVERDALE  IN  46120-  ...._ 

CLOVERDALE  IN  46120- 

CLOVERDALE  IN  46120-  ...„. 

CLOVERDALE  IN  46170-  . 

COLUMBIA  CITY  IN  46725-' .. 
COLUMBIA  CITY  IN  46725-  _. 

COLUMBUS  IN  47201- ™ 

COLUMBUS  IN  47201- 

COLUMBUS  IN  47201- 

COLUMBUS  IN  47201- 

COLUMBUS  IN  47201- _ 

COLUMBUS  IN  47201- 

COLUMBUS  IN  47201- 
CONNERSVILLE  IN  47331- 
CONNERSVILLE  IN  47331- 
CONNERSVILLE  IN  47331- 
CORYDON  IN  471 12- 


I  CRAWFORDS-  VILLE  IN  47933- 


(708)689-8000 

(708)244-2400 

(618)932-3116 
(708)409-1000 

(618)629-2211 
(708)654-0077 
(708)789-6300 

(708)325-6400 

(708)323-881 1 

(708)765-7775 

(708)860-2900 
(815)337-8808 

(317)644-4422 
(317)644-2581 
(317)649-2500 
(219)833-1077 
(219)925-6363 
(812)926-1991 
(812)275-5953 
(812)384-3583 
(812)336-7777 
(812)332-9491 
(812)336-6881 
(812)332-2141 
(812)824-831 1 
(812)824-9904 

(812)334-2100 
(812)332-0337 
(812)332-0820 
(812)323-6000 
(812)339-6191 
(812)332-9453 
(317)869-5060 
(812)446-2345 
(812)448-1966 
(317)647-4149 
(317)831-0870 
(812)398-2500 
(317)571-1110 
(219)374-5434 
(317)855-5461 
(317)962-2943 
(317)855-5616 
(219)929-4416 
(219)926-2200 

(219)929-5549 
(317)523-2112 
(812)288-9281  • 

(812)284-4800 

(317)362-6400 

(812)288-9281 

(317)832-3557 

(317)795-3000 

(317)795-64W 

(317)795-6900 

(317)795-3500 

(317)795-6342 

(317)653-3317 

(219)244-5300 

(219)327-3214 

(812)372-2835 

(812)372-2835 

(612)372-6888 

(812)372-1541 

(812)378-3100 

(812)376-3051 

(812)372-6828 

(317)825-2151 

(317)825-5118 

(317)825-4800 

(812)738-419? 

(317)362-5740 


UMI 


62052 
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INN 


INN 


IN0385 

IN0238 

IN02S7 

IN0059 

IN0177 

IN01S3 

IN0O47 

IN0063 

IN0080 

IN00B2 

IN0101 

IN0135 

IN0210 

IN0212 

tN0220 

IN0239 

tN0240 

INQ241 

IN0253 

IN0289 

IN0307 

IN007e 

lf«30e 

IN0115 

IN0116 

IN0153 

IN0309 

IN0310 

INO2S0 

INOZSS 

IN0390 


IN0024 
IN0311 
IN0312 
tN0046 
IN0367 
IN03U 
IN0087 
IN0315 
IN0316 
IN0117 
IN0160 
IN0317 
IN0205 
IN0396 


IN0218 
IN0221 
IN0226 
IN0264 
IN0209 
IN0169 
IN02S4 
IN0103 
IN0252 
IN0275 
IN0400 


IN0318 
IN0031 
IN0095 
IN0121 


IN0363    DAYS 

CRAWK)RDSVH.L£. 
IN0114    HOLIDAY 
C«A¥WRDfiDSVH.LE. 

IN0231     RIVIERA  MOTEL 

SUPER  8  MOTEL  .„ „ 

SCOTTISH  INN  

STONE'S  MOTEL 

DECATUR  INN  

MATADOR  INN  

MILLER'S  MOTEL 

DAYS  INN 

aPtOMAT. 

ECHO  MOTEL „ 

ECONO  LODGE 

HIGHLANDER  MOTEL  ....„ 

KNIGHTS  INN  

QUALITY  INN 

RAMAOA  INN 

RED  ROOF  INN  „ 

SHAMROCK  MOTEL 

SHONEY'S  INN ...... 

SIGNATURE  INN  . 

SLEEPY  HOLLOW  MOTEL  .... 

WESTON  HOTEL 

COMFORT  INN 

DRURY  INN 

HAMPTON  INN  EVANSVILLE 

HOLIDAY  INN  EAST „... 

HOWARD  JOHNSON ^.... 

LEE'S  INN  „ 

OAK  MEADOW  LODGE  _. 

RAMADA  INN 

SUN  TRAVEL  MOTEL  „.._._... 

SUPER  8  MOTEL 

HOLIDAY      INN      EXPRESS 
NORTHEAST. 

IN0313    BEST  INNS  OF  AMERICA 

BUOGETEL  INN  

CARLTON  LODGE 

COMFORT  INN .^ 

DAYS  INN 

DON  HAUS  GUESTHOUSE  „ 

ECONOMY  INN _ 

FAIR  OAK  MOTEL  ._ „ 

FAIRFCLO  INN  „ 

FORT  WAYNE  HILTON  

HOUDAY  INN  NORTHWEST  . 

LEES  INN  

LUXBURY  HOTEL 

PLAZA  INN  _. 

OUAUTY  INN.  FORT  WAYNE 
AIRPORT. 

IN0213    RAMAOA  INN  

RED  CARPET  INN 

RED  ROOF  INN  ..„ 

RESIDENCE  INN  

SUPER  8  MOTEL 

PRAIRIE  MOTEL 

LIGHT  HOUSE  INN  MOTEL  ... 

SMITH  MOTEL  

HOiTOP  MOTEL  

SLEEP  N  TIME  MOTEL 

TEARMAN  MOTEL 

FT.  WAYNE  NORTH 

KNIGHTS  INN. 
IN0373    CARLTON  LODGE  GOSHEN 

WALDEN  INN  

COLLAGE  CASTLE  MOTEL  ... 

GREEN  CASTLE  MOTEL 

HOWARD  HUGHES  MOTOR 
LODGE. 

IN0154    LEE'S  INN  _.. 

UBERTY  MOTEL  __ 

SUPER  8  MOTEL 

LABOLTS  MOTEL  

LEE'S  INN  

PINES  INN 

COMFORT  INN  OF  GREEN- 


PO  BOX  431 


PO  BOX  364 


PO  BOX  214 


IN0168 
IN0272 
IN0151 
INC  155 
IN0204 
IN0039 

WOOD 

IN0098    GREENWOOD  FANTA  SUITE 
IN0129    INDIANA  MOTOR  LODGE 

IN0294    WILSONIAN  MOTEL 

INOl  18    HOLLOWAY  MOTEL  ..... 
ir't')?93    WiLDWOOD  MOTEL  .... 


PO  BOX  61  E  


lO^JCOREYBLVO 


25C  )  LAFAYETTE  RD 


1513 

io:> 


HV\  f 


103  J 
922  N 


63CN. 


282  I 

521  t2 


520 '8 


801 

520 

614 

521  18 

300S 

301 

2901 

321 

264^ 


513 


1601 

272(i 

SCO 

390 

8001 

100 

2501 

5531 

11 

410 

HW 

4601 

9791 

301 

tool 

161 

2901 

S2S< 

i3i: 

1401 

6511 

571 

102C 

333(1 

570J 

5501 

3527 

393S 


S.  WASHINGTON 
COREY  BLVD  


.  231  S 

N.  13TH  ST 

13THST  

13THST  

CASSOPOLIS  ST 

STREET  RO  

BRISTOL  AVE  

SR  19  N  

N. NAPPANER  

SR  19 _, 

MAIN  ST  

BELVEDERE 

CASSOPOLIS  ST  . 

S.  MAIN 

N. 


PONTE 

330  0  BRITTANY  CT 

CASSOPOLIS  ST 

CASSOPOLIS  ST 

E.  MORGAN  

US  40  N 

EAGLE  CREST  BLVD 


3  GREEN  RIVER  RD 

US  HIGHWAY  41   „„ 

E   INDIANA 

BROWNING 

US  41  N 

.  41  N „ 

MORGAN  AVE  

N.  BY  NORTHEAST  BLVD 


W.  COLISEUM  BLVD  .... 
W.  WASH  CENTER  RD 
W.  WASH  CENTER  RD 

GOSHEN  RD  

OJSTRJBUTION  OR  

W.  WASH  CENTER  RD 
W.  WASH  CENTER  RD 

BLUFFTON  RO  

CHALLENGER  PKWY  ... 

S.  CALHOUN 

W.  COUSEUM  BLVD 

CHALLENGER  PKWY  ..., 

COVENTRY  LN  

W.  COUSEUM  BLVD 

FERGUSON  RD 


12iaMAGNAV0X  WAY  . 
4609  LINCOLN  HWY.  E  . 

292a  GOSHEN  RD  :. 

49191  LIMA  RD  

522  COLISEUM  BLVD  E 


205C  E,  WABASH 
1406  E.  WABASH  . 

RR  I  > 

2S4(1US  31  SO  . ... 
MORTON  .. 


501 

2901 


1930  LINCOLNWAY  EAST 

2  E.    CMINARY  ST 

315  I  LOOMINGTON  ST  .... 
1233  S.  BLOOMINGTON-S 
13ia|W.  MAIN  ST  


1039  E 


1117 

110 

785 

2340 

6660 


GOSHEN  ROAD  .... 


2270|NORTHST  .. 
MAIN  ST  . 

IN.  STATE  

NORTH  ST  . 
M.  SR  #3  


2100 
405  1 
2211 
RR# 
110SHEEKRD 


MAIN  ST 

*1EEK  

IS  31 


S  

US  HWY 
E  OLD  30  .. 


CRAWFORDS-  VJLLE  IN  47933- 

CRAWFOROS-  VILLE  IN  47933- 

CRAWFORDS-  VILLE  IN  47933- 
CRAWFORDS-  VILLE  IN  47933- 

DALE  IN  47523- 

DALE  IN  47523- 

DECATUR  IN  46733- „" 

DECATUR  IN  46733- „ 

DECATUR  IN  46733- „ 

ELKHART  IN  46515-  

ELKHART  IN  46515-  

ELKHART  IN  46515-  

ELKHART  IN  46514-  

ELKHART  IN  46515-  ... 

ELKHART  IN  46515-  

ELKHART  IN  46515-  _ 

ELKHART  IN  46514-  

ELKHART  IN  46515-  .... 

ELKHART  IN  46515-  

ELKHART  IN  46515- 

ELKHART  IN  46515-  

ELKHART  IN  46515-  

ELKHART  IN  46515-  „„„. 

EVANSVILLE  IN  47715-  

EVANSVILLE  IN  47711-  • 

EVANSVILLE  IN  47715- 

EVANSVILLE  IN  47715- „ 

EVANSVILLE  IN  47711-  .„ _ 

EVANSVILLE  IN  47715-  \ 

EVANSVILLE  IN  47711-  

EVANSVILLE  IN  47711- 

EVANSVILLE  IN  47711- . 

EVANSVILLE  IN  47715-  

FISHER  IN  46038-  


FORT 
FORT 
FORT 
FORT 
FORT 
FORT 
FORT 
FORT 
FORT 
FORT 
FORT 
FORT 
FORT 
FORT 
FORT 


WAYNE 
WAYNE 
WAYNE 
WAYNE 
WAYNE 
WAYNE 
WAYNE 
WAYNE 
WAYNE 
WAYNE 
WAYNE 
WAYNE 
WAYNE 
WAYNE 
WAYNE 


IN4680&- 
IN  48825- 
IN  48818- 
IN  46808- 
IN  46825- 
IN  46825- 
IN  46825- 
IN  46825-. 
IN  46818-  , 
IN  46802-  . 
iN4680d-  . 
IN  46818-  . 
IN  46604-  . 
IN4680e-  . 
IN46809-  . 


FORT  WAYNE  IN  46804-  .. 
FORT  WAYNE  IN  46803-  ... 
FORT  WAYNE  IN  46808-  ... 
FORT  WAYNE  IN  46808-  ... 
FORT  WAYNE  IN  46805-  ... 
FRANCESVILLE  IN  48946- 

FRANKFORT  IN  46041-  

FRANKFORT  IN  46041-  ..... 

FRANKUN  IN  46131-  

FRANKLIN  IN  46131-  

FRANKUN  IN  46131-  

FT.  WAYNE  IN  46808-1321 


GOSHEN  IN  46526-  . 
GREEN  CASTLE  IN  46135^ 
GREENCASTLE  IN  46135-  . 
GREENCASTLE  IN  46135-  . 
GREENFIELD  IN  46140-  ... . 


GREENFIELD  IN  46140-  ... 
GREENFIELD  IN  46140-  ... 
GREENFIELD  IN  46140-  .„ 
GREENSBURG  IN  47240- 
GREENSBURG  IN  47240- 
GREENSBURG  IN  47240- 
GREENWOOD  IN  46143-  „ 


GREENWOOD  IN  46142-  .... 
GREENWOOD  IN  46143-  „.. 
GREENWOOD  IN  461«-  ..„ 


HAMLET  IN  46532-  (219)867-flOB1 

HAMLET  IN  46532-  „_.  |    (219)867-6020 


(317)362-0300 

(317)362-8700 

(317)362-9925 

(317)364-9999 

(812)937-2816 

(812)937-4448 

(219)728-2196 

(219)728-2101 

(219)724-7151 

(219)262-3541 

(219)264-4118 

(219)264-6269 

(219)262-0540 

(219)293-5356 

(219)264-4262 

(219)264-0404 

(219)262-1581 

(219)262-3691 

(219)293-8922 

(219)266-1940 

(219)264-7222 

(219)264-2181 

(219)264-7502 

(812)477-2211 

(812)423-5818 

(812)473-5000 

(812)473-0171 

(812)425-1092 

(812)477-6663 

(812)867-6431 

(812)424-6400 

(812)867-5306 

(812)476-4008 

(317)578-2000 

(219)483-0091 
(21 9)489-2220 
(219)891-500 
(219)484-6262 
(219)484-9681 
(219)48»-2S24 
(219)489-3588 
(219)747-6915 
(219)489-0050 
(219)420-1100 
(219)484-7711 
(219)489-8888 
(219)436-0242 
(219)482-4511 
(219)747-9171 

(219)432-0511 
(219)422-9511 
(219)484-8641 
(219)484-4700 
(219)484-8326 
(219)567-9107 
(317)654-5592 
(317)654-8771 
(812)526-6555 
(317)738-2263 
(317)736-5021 
(219)484-2669 

(219)534-3133 
(317)653-2761 
(317)653-4167 
(317)653-8424 
(317)462-4493 

(317)462-7112 
(31 7)462-5555 
(317)462-8899 
(812)663-4786 
(81 2)663-0998 
(812)663-6055 
(317)887-1515 

(317)882-2211 
(317)887-1515 
(317)881-2577 
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IN0364 
IN0265 
IN0266 
IN0276 
IN0014 
INOl  19 
IN0002 
IN0320 
IN0007 
IN0321 
IN0008 
IN0009 
IN0010 
IN0012 
IN0023 
IN0412 
IN0034 
IN0322 
IN0040 
IN0368 
IN0323 
IN0324 
IN0049 
IN0056 
IN0325 
IN0062 
IN0066 
IN0067 
IN0068 
IN0069 
IN0070 
IN0072 
IN0073 
IN0083 
IN0326 
IN0376 


AMERICAN  INN  

SUPER  8  MOTEL 

SUPER  8  MOTEL 

THE  OLYMPIA  PLAZA  MOTEL 

BEST  WESTERN  MOTEL 

HOOSIER  MOTEL 

6  4  7  MOTEL  

ADAMS  MARK  HOTEL  

ALWAYS  INN „. 

AMERI  SUITES 

AMERICAN  INN  

AMERICAN  INN  EAST 

ASHLEY  MOTEL  

BEST  WESTERN 

BUOGETEL  „ 

CANTERBURY  HOTEL 

COMFORT  INN  

COMFORT  INN  

COUNTRY  HEARTH  INN 

COURTYARD  BY  MARIOTT  ... 
COURTYARD  BY  MARRIOTT 

COURTYARD  MARRIOTT  

DAYS  INN 

DAYS  INN  PLAINFIELD 

DAYS  INN  SOUTH 

DILLON  INN  


DOLLAR  INN  . 

DOLLAR  INN  . 

DOLLAR  INN  

DOLLAR  INN  „ 

DOLLAR  INN  

DOLLAR  INN  MOTEL  »... 

DOLLAR  INNS 

ECXDNO  LODGE  EAST  ....„ 

EL  KAY  MOTEL 

EMBASSY  SUITES  DOWN- 
TOWN INDIANAPOLIS. 

IN0319    EMBASSY  SUITES  HOTEL  .... 

IN0327    FAIRFIELD  INN  .. 

IN0328    FAIRFIELD  INN 

IN0088    FAIRGROUNDS  INN 

IN0090    FORT  MOTEL  

IN0329    HAMPTON  INN  

IN0330    HAMPTON  INN  

IN0331     HAMPTON  INN  

IN03e9    HAMPTON  INN  AIRPORT  

IN0332    HAMPTON  INN  SOUTH 

IN0403    H(XIDAY  INN— EAST 

IN0333    HOLIDAY  INN  AIRPORT  

IN0334  HOLIDAY  INN  EXPRESS 
SOUTH  KEYSTONE. 

IN0335    HOLIDAY  INN  NORTH 

IN0336  HOLIDAY  INN  UNKM  STA- 
TION. 

IN0337  HOMEWOOO  SUITES  AT 
THEC. 

IN0338    HYATT  REGENCY  

INOl  25    HYLTON  MOTEL „... 

II'W389    INDIANAPOLIS  HILTON  

IN0130  INDPLS.  MOTOR  SPEEDWAY 
MOTEL. 

INOl  36    KNIGHTS  INN  „ 

INOl  37    KNIGHTS  INN  

IN0148    LA  QUINTA  INN  „. 

INOl  50    LA  QUINTA  MOTOR  INN 

IN0156    LEE'S  INN  

IN0176    MARRIOTT  INDIANAPOLIS  .... 

INOl  78    MAYFAIR  MOTEI 

INOl  88    MOTEL  6  

IN0189    MOTEL  6  

IN0339    OMNI  HOTEL  

IN0340    OMNI  SEVERIN  HOTEL  

IN0384    QUALITY  INN  EAST  

IN0341     RAOISSON  „ „.. 

IN0219    RED  R<X)F  INN 

IN0222    RED  ROOF  INN 

IN0342    RED  ROOF  INN 

IN0227    RESIDENCE  INN  

IN0242    SIGNATURE  INN  .„ „.. 

IN0243    SIGNATURE  INN  

IN0244    SIGNATURE  INN  

IN0250    SKYLINE  MOTEL  

IN0256  ST.  VINCENT  MARTEN 
HOUSE 

IN0407  STUDIO  PLUS  AT  COLLEGE 
PARK. 


4000  CALUMET  AVE 

4111  CALUMET  AVE  . 

3844  179TH  ST  

4141  CALUMET  AVE  ™ 

US  HWY.  231  a  22ND  ST  „. 

OLD  US  24  »  SR  37  „. 

11551  PENDLETON  PIKE  .„ 
2544  EXECUTIVE  OR  . 

7410E.21STST 

9104  KEYSTONE  CROSSING 

7202  E.  82N0  ST  

7262  PENDLETON  PIKE  

1 1 1 10  W.  WASHINGTON  ST  . 
2930  WATERFRONT  PKWY  .. 

2650  EXECJUnVE  DR „. 

123  S.  ILLINOIS  ST 

5040  S.  EAST  ST 

3880  W.  92ND  ST  

3851  SHORE  DR 

5525  FORTUNE  OR  E  .... 

501  W.  WASHINGTON  ST  ..„ 
8670  ALUSONVILLE  RO  ....... 

401  E.  WASHINGTON  .... 

6111  CAMBRIDGE  WAY  . 

450  BIXLER  RO 

9090  WESLAYAN  RD  .._. 
4565  S.  HARDING  ST  „„ 
6331  CRAWSFORSVILLE 
3401  S.  KEYSTONE  AVE 

3510  S.  POST  RD  

9360  N.  MICHIGAN  

2150  N.  POST  

4630  LAFAYETTE  

4326  SELLERS  ST 

1 1030  W.  WASHINGTON  ST 
now.  WASHINGTON  ST  .... 

3912  VINCENNES  RD  

8325  BASH  RD 

9251  WESLEYAN  RD  

1501  E.  38TH  ST 

8805  PENDLETON  PIKE  

2311  N.  SHADELANO  AVE  .. 

6817  E.  82ND  ST  

7220  WOODLAND  DR  

5601  FORTUNE  OR  W  

7045  MCFARLANO  BLVD 

6890  EAST  21  ST.  STREET  „, 
2S01  S.  HK3H  SCHOOL  RO  .. 
3514  S.  KEYSTONE  AVE  

3850  OEPAUW  BLVD  

123  W.  LOUISIANA  ST  

2501  E.  86TH  ST „ 

1  S.  CAPITOL  AVE  

11006  W.  WASHINGTON  ST  . 

31  W.  OHIO  ST  

4400  W.  16TH  ST 


4909  KNIGHTS  WAY  

7101  E.  21  ST „ 

5316  W.  SOUTHERN  AVE 

7304E.21STST.._ 

5011  LAFAYETTE  RD 

7202  E.  21  ST  ST „ 

2040  UFAYETTE  RO 

6330  DEBONAIR  LN  

5241  W.  BRADBURY  ST  _ 

8181  N  SHADELANO 

40  W.  JACKSON  PL 

3525  N.  SHADELANO  AVE 
8787  KEYSTONE  AT  THE 

6415  DEBONAIR  LN  

9520  VALPARAISO  CT 

5221  VICrrORY  DR  

3553  FOUNDERS 

7610  OLD  TRAILS  RO 

8380  KELLY  LN  

3850  EAGLE  VIEW  OR  „.... 
6617  E.  WASHINGTON  ST 
1801  W.  86TH  ST „ 

9030  WESLEYAN  ROAD  ... 


HAMMOND  IN  46320-  

HAMMOND  IN  46320- 

HAMMOND  IN  46323-  ..... 

HAMMOND  IN  46327- 

HUNTINGBURG  IN  47542- 
HUNTINGTON  IN  46750-  . 
INOIANAPOUS  IN  46236- 
INOIANAPOLIS  IN  46241-  .. 
INOIANAPOUS  IN  46219-  .. 
INOIANAPOUS  IN  46240-  .. 
INOIANAPOUS  IN  46256-  .. 
INOIANAPOUS  IN  46226-  .. 
INOIANAPOUS  IN  46231-  .. 
INOIANAPOUS  IN  46224-  .. 
INOIANAPCXJS  IN  46241-  ... 
INOIANAPOUS  IN  46225-  ... 
INOIANAPOUS  IN  46227-  .. 
INOIANAPOUS  IN  46266-  .. 
INOIANAPOUS  IN  46254-  ... 
INOtANAPOUS  IN  46241-  ... 
INOIANAPOUS  IN  46204-  ... 
INOIANAPOUS  IN  46250-  ... 
INOIANAPOUS  IN  46204-  ... 
INOIANAPCXJS  IN  46231-  ... 
IMXANAPOUS  IN  46227-  „. 
INOtANAPOUS  IN  46268-  ... 
INOIANAPOUS  IN  46217-  ... 
INOIANAPOUS  IN  46224-  ... 
INOIANAPOUS  IN  46237-  .. 
INOtANAPOUS  IN  4623d-  ... 
INOIANAPOUS  IN  46268-  ... 
INOtANAPOUS  IN  46219-  ... 
INOtANAPOUS  IN  46254-  ... 
INOtANAPOUS  IN  46226-  ... 
INOtANAPOUS  IN  46231-  ... 
INDIANAPOLIS  IN  46204-  _. 


INOtANAPOUS 
INOtANAPOUS 
IIWIANAPOUS 
INOtANAPOUS 
INOIANAPOUS 
INOIANAPOUS 
INOIANAPOUS 
INOIANAPOUS 
INOIANAPOUS 
INOIANAPOUS 
INOIANAPOUS 
INDIANAPOLIS 
INDIANAPOLIS 


IN  46268- 
IN462S6- 
IN  46268- 
IN  46205- 
IN  46226-  . 
IN  46219-  . 
IN462S0- 
IN  46278- 
IN  46241- 
IN  46237- 
IN  46219- 
IN  46241-  . 
IN  46227-  , 


INDIANAPOLIS  IN  46268-  . 
INDIANAPOLIS  IN  46225-  . 

INDIANAPOLIS  IN  46240-  . 


INDIANAPOLIS  IN  46204-  .. 
INOIANAPOUS  IN  46231-  .. 
INDIANAPOLIS  IN  46204-  .. 
INOIANAPOUS  IN  46219-  .. 

INDIANAPOLIS  IN  46217-  .. 
INOIANAPOUS  IN  46219-  .. 
INDIANAPOLIS  IN  46241-  .. 
INOIANAPOUS  IN  46219-  .. 
INOIANAPOUS  IN  46254-  .. 
INOIANAPOUS  IN  46219-  .. 
INOIANAPOUS  IN  46222-  .. 
INDIANAPOLIS  IN  46224-  ... 
INDIANAPOLIS  IN  46241-  .. 
INDIANAPOLIS  IN  46250-  ... 
INDIANAPOLIS  IN  46225-  .. 
INDIANAPOLIS  IN  4623fr-  .. 
INDIANAPOLIS  IN  46240-  ... 
INDIANAPOLIS  IN  46224-  ... 
INOIANAPOUS  IN  46268-  ... 
INOIANAPOUS  IN  46203-  ... 
INOIANAPOUS  IN  46266-  ... 
INDIANAPOLIS  IN  46219-  „. 
INDIANAPOLIS  IN  46250-  ... 
INDIANAPOLIS  IN  46254-  ... 
INDIANAPOLIS  IN  46219-  ... 
INDIANAPOLIS  IN  46260-  ... 

INDIANAPOLIS  IN  46268-  ... 


62053 


(219)931-0900 
(219)932-6888 
(219)932-8868 
(219)933-0500 
(812)663-2334 
(219)356-6326 
(317)823-4415 
(317)246-2481 
(317)356-1038 
(317)843-0064 
(317)849-6910 
(317)542-1261 
(812)83»-6584 
(317)2^9-8400 
(317)244-8100 
(317)634-3000 
(317)783-6711 
(317)672-3100 
(317)297-1648 
(317)248-0300 
(317)635-4443 
(317)576-9559 
(317)637-6464 
(317)839-5000 
(317)788-0611 
(317)875-7676 
(317)788-9561 
(317)248-6500 
(317)786-0500 
(317)662-5700 
(317)872-0500 
(317)899-1496 
(317)293-9060 
(317)542-1031 
(317)639-3910 
(317)236-1800 

(317)872-7700 
(317)577-0455 
(317)879-9100 
(317)926-440' 
(317)896-6222 
(317)369-9900 
(317)576-0200 
(317)290-1212 
(317)244-1221 
(317)889-0722 
(317)359-6341 
(317)244-6661 
(317)786-3100 

(317)672-9790 
(317)631-2221 

(317)253-1919 

(317)632-1234 
(      )      - 
(317)635-2000 
(317)241-2500 

(317)788-0125 
(317)353-6484 
(317)247-4281 
(317)359-1021 
(317)297-6880 
(317)352-1231 
(317)634-5940 
(317)293-3220 
(317)248-1231 
(317)849-6668 
(317)634-6664 
(317)549-2222 
(317)846-2700 
(317)293-6881 
(317)872-3030 
(317)788-9561 
(317)872-0462 
(317)353-6966 
(317)849-8555 
(317)299-6165 
(317)359-6201 
(317)872-4111 

(317)872-3090 


UMI 
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1N0406  STUOIO  PLUS  AT  KEY- 
STONE. 

IN0267    SUPER  8  MOTEL . 

SUPER  8  MOTEL 

THE  TOWER  INN 

USA  INN 

UNIVERSnYPLACE  hotel"! 

WEST1N  HOTEL 

WHITE  HOUSE  MOTEL 

WVNDHAM  INDIANAPOUS  ... 
BEST   WESTERN    LUXBURY 


IN0268 
IN0343 
IN0285 
IN0344 
IN0345 
IN0290 
IN0386 
IN0397 
INN. 
iN0025 
INOOSO 
IN0106 
IN0011 
IN0346 
IN0132 
IN0258 
IN0291 
IN0378 
IN0395 
IN0347 
IN0147 
IN0362 
IN0366 
IN0245 
IN0296 

iigoosi 

IN0060 
IN0071 
IN0402 
IN0346 
IN0138 
IN0375 
IN0246 
IN0349 
IN0179 
IN01B5 
IN0269 
IN0107 
IN0161 
IN0170 
IN0006 
IN0199 
INOlOe 
IN0173 
IN0207 
IN040S 
IN0015 
SON. 
IN0299 
IN0052 
IN0350 
IN0281 
N0104 
IN0162 
IN0234 
IN00S6 
N0351 


CAMELOT  INN  MOTEL  .... 

DAYS  WN _..._ 

HOLIDAY  INN 

BEL  AJR  MOTEL 

DAYS  WN 

KENT  LODGE  MOTEL  „.... 

SUN  DOWN  MOTEL „.. 

WHITE  HOUSE  MOTEL  ..„ 

COMFORT  INN 

ECONO  LODGE 

FAIRFIELD  INN  „„ „.._. 

KOKO  MOTEL 

KOKOMO  COMFORT  INN 

SHELTON  INN ., 

SIGNATURE  INN  

WORLD  INN _. 

DAYS  INN 

DEVON  PLAZA  

DOLLAR  INN 


POBOXSO 


HOUDAY  INN  EXPRESS  

HOMEWOOO  SUITES  

KNIGHTS  INN  _ 

RED  ROOF  INN  

SIGNATURE  INN  

CASSIOY  MOTEL  

MAYFLOWER  MOTEL 

MOONGLO  MOTEL  

SUPER  8  MOTEL 

HOLIDAY  INN „ 

LEES  INN  

UGONAIR  MOTEL ^.., 

ALLENS  MOTEL  

PARK  INN 

HOLIDAY  INN 

MANOR  MOTEL 

PLEASANT  INN 

SUPER  8  MOTEL 

BEST  WESTERN  OF  MADI- 


COURTESY  ECONOMY  INN  .. 

DAYS  INN 

SHERATON  INN  MARION  

TURKEY  RUN  INN 

HILLVIEW  MOTEL  „ 

LEES  INN  

ROYAL  MOTEL 

DEBONAIR  MOTEL  

CARLTON  LODGE 

MERRILLVILLE. 
NOOee    ECONOMY  (NN  OF  AMERICA 

IN0352    FAIRFIELD  INN  

IN0092    GATEWAY  MOTEL  „ 

IN0133    KNK3HTSINN  „  _ 

IN0149    LA  OUINTA  MOTOR  INN  „.. 

IN0157    LEE'S  INN  

IN0001     MERRILLVILLE  KNIGHTS  INN 

N0404    MOTEL  6  #1254  

N0374    RADtSSON  HOTEL  AT  STAR 

PLAZA. 
IN0223    REDROOF  INN  »015BLDGB 

RED  ROOF  tNN^  BLDG  A  „. 

SUPER  EIGHT  MOTEL  _„„. 

ABC  MOTEL 

AL    AND    SALLYS    MOTEL 


PO  BOX  813 
3801  ^; 


PO  BOX  444 


IN0224 
IN0273 
IN0003 
IN0005 

WEST. 

IN0017    BLACK  HAWK  MOTEL  

CITY  MANOR  MOTEL 

CREEKWOODINN  

GOLDEN  SANDS  MOTEL 

HOLIDAY  INN  OF  MICHK3AN 


IN0028 
IN0043 
IN0093 

iN0109 

CITY 

IN0141 

to. 


KNIGHTS  INN  MOTEL  BLDG. 


975  )  LAKESHORE  DRIVE 

453  )  S.  EMERSON  AVE 

450  >.  S.  HARDING  ST 

163^  N.  CAPITOL 

PENDLETON  PIKE  

W.  MCHKSAN  ST 

CAPITOL  AVE  


8501 
SO 

1 

251 
8301 


06  16 


W.  WASHINGTON  ST  .„. 
E.  PENNSYLVANIA  PKWY 
CRAIG  STREET , 


220  N.  MILL  ST  

JCl   HWY.  162  &  164 

951  WERNSING  RD 

US  II  E  

621  PROFESSIONAL  WAY 
HW  ■.  41  4  52  N  

RR  1       ;.... 

301  E.  DANKER  HWY.  3  .... 

522  ESSEK  DR  

2041  S.  REED  RO „...„. 

17iJe.  LINCOLN  RO  

41liN.  OOEW  „ 

522  ESSEX  DRIVE _.. 

829  VV.  MAIN  

*02i  S.  LA  FOUNTAIN 

HW^  .  31  BYPASS _. 

400  5ACAM0RE  PKWY  

2371  N.  26TH _ 

430<  SR  26  E  _.. 


FHC  »ITAGE  ROAD  __ 

3935  STREET  RD  26  E  .„. 

41 1(  SR26THE  _._ 

4201  STATE  RT.  26  E  

432(  SR  26  E  

384!  N.  STATE  RD.  39 

265i  W.  SR  2  _. 

140{  E.  LINCOLNWAY 

436  >INE  LAKE  AVE _. 

1-65  &  SR  39 

124j  W.  SR  32  

UGC  NIER  MOTEL „ 

S.  R  .  54  W „ 

SR  i  1 

35SC  U.S.  HWY.  24  E  

331 S  HWY.  24  E 

HWi   24  E 

U.S.  ?4  EAST 


700  I  n.lFTY  OR 


137a(N.  BALDWIN  AVE 
BALDWIN  AVE 
4TH  ST __ 


SN. 


161 

501 

RR 

2600ISR.  37  S  . 

50  Bl  -L-S  BLVD 

60  S"  ATE  RD.  67  N  .. 

5881  SR  67  &  US  36 

7850PHODE  ISLAND  AVE 

8275L0UISIANA  ST 
8275  GEORGIA  ST 

8W.  61  ST  ST  

8250  LOUISIANA  DR 

8210  LOUISIANA  ST 

6201  OPPORTUNITY  LN  ... 
8250  LOUISIANA  STREET 
8290  LOUISIANA  STREET 
800  EAST  81  ST  AVE  


8290 
8290 
8300 
3948 
3221 


3EORGIA  ST  

jEORQIA  ST  _^_ 

-OUISIANA 

FRANKUN  

l«.  DUNES  HWY  . 


3651 

5225 

RT. 

4411 

5820 


IV.  DUNES  HWY 
J.  FRANKLIN 

15  AT  I-S4  ...„., 
)S  12  E  .„ 

FRANKUN  ST  . 


INDIANAPOLIS  IN  46280- 

INDIANAPOLIS  IN  46203- 
INOIANAPOLIS  IN  46217- , 
INDIANAPOLIS  IN  46202- 
INDIANAPOLIS  IN  4622&-  . 
INDIANAPOLIS  IN  46206-  . 
INDIANAPOLIS  IN  46204-  , 
INDIANAPOLIS  IN  46231-  , 
INDIANAPOLIS  IN  46280-  . 
INDIANPOLIS  IN  46250-  „ 


JASPER  IN  47547-  

JASPER  IN  47546-  

JASPER  IN  47546-  „ 

JEFFERSONVILLE  IN  47130- 

KENDALLVILLE  IN  46755- 

KENTLAND  IN  47951- 

KNOX  IN  46534- , 

KNOX  IN  46534- 


KOKOMO  IN  46901- 

KOKOMO  IN  46902- 

KOKOMO  IN  46902- 

KOKOMO  IN  46981- 

KOKOMO  IN  46901- 

KOKOMO  IN  46970- 

KOKOMO  IN  46902- 

KOKOMO  IN  46902- 

LAFAYETTE  IN  47905-  .... 
LAFAYETTE  IN  47904-  .... 
LAFAYETTE  IN  47905-  .... 
LAFAYETTE  IN  47905-  .... 
LAFAYETTE  IN  47905-  .... 
LAFAYETTE  IN  47905-  .... 
LAFAYETTE  IN  47905-  .... 
LAFAYETTE  IN  47905-  .... 

LAPORTE  IN  46350-  

LAPORTE  IN  46350-  

LAPORTE  IN  46350-  

LAPORTE  IN  46350-  „ 

LEBANON  IN  46052- 

LEBANON  IN  46052-  

LIGONIER  IN  46767- 

LINTON  IN  47441-  „_ 

LINTON  IN  47441-  .... 

LOGANSPORT  IN  46947- 
LOGANSPORT  IN  46947- 
LOGANSPORT  IN  46947- 
LOGANSPORT  IN  46947- 
MADISON  IN  47250-  


MARION  IN  46952- 

MARION  IN  46952- 

MARION  IN  46952- 

MARSHALL  IN  47859- 

MARTINSVILLE  IN  46151-  ... 
MARTINSVILLE  IN  46151-  ... 
MARTINSVILLE  IN  46151-  ... 
MCCORDSVILLE  IN  46055- . 
MERRILLVILLE  IN  46410-  .... 


201  V  .  KIEFFER  RD  . 


MERRILLVILLE 
MERRILLVILLE 
MERRILLVILLE 
MERRILLVILLE 
MERRILLVILLE 
MERRILLVILLE 
MERRILLVILLE 
MERRIUVILLE 
MERRILLVILLE 


IN  46410- 

IN  46410-  

IN  46410-  

IN  46410-  

IN  46410-  

IN  46410- 

IN  46410-6354 . 

IN  46410-  

IN  46410-  


MERRILLVILLE  IN  46410- ..._ 

MERRILLVILLE  IN  46410- 

MERRILLVILLE  IN  46410- 

MICHIGAN  CITY  IN  46360-  .. 
MICHIGAN  CITY  IN  46380-  „ 


MICHIGAN  CITY  IN 
MICHIGAN  CITY  IN 
MICHIGAN  CITY  IN 
MICHIGAN  CITY  IN 
MICHIGAN  CITY  IN 


46360-. 
46360-. 
46360-. 
46360-. 
46360-. 


MICHIGAN  CITY  IN  46360-  . 


(317)84a-1181" 

(317)788-0955 
(317)78&-4774 
(31 7)925-9831 
(317)545-7200 
(317)269-9000 
(317)262-8100 
(317)839-9358 
(317)674-4600 
(317)842-9190 

(812)482-3529 

(812)482-6000 

(812)482-6555 

(812)283-3525 

(219)347-5263 

(219)474-5191 

(219)772-9933 

(219)772-6244 

(317)452-5050 

(317)457-7561 

(317)453-8822 

(317>452-«715 

(317)452-5050 

(219)472-1925 

(317)455-1000 

(317)453-7100 

(317)447-4131 

(317)742-7394 

(317)447-6551 

(317)499-4808 

(317)448-9700 

(317)447-6611 

(31 7)448^*671 

(317)447-4142 

(219)352-6536 

(219)362-2092 

(219)362-3217 

(219)325-3808 

(317)482-0500 

(317)482-9611 

(219)894-3323 

(812)347-8613 

(812)847-8631 

(219)753-6351 

(219)722-4885 

(219)722-1273 

(219)722-1273 

(812)273-6151 

(317)664-0571 

(317)664-9021 

(317)668-«601 

(317)597-2211 

(317)342-6272 

(812)342-1842    ' 

(317^342-6671 

(317;335-2347 

(219)756-1600 

(219)736-2355 
(219)736-0500 
(219)789-2413 
(219)736-6100 
(219)738-2870 
(219)924-8555 
(219)736-6100 
(219)738-2701 
(219)769-6311 

(219)738-2430 
(219)738-2430 
(219)763-8383 
(219)87».0335 
(219)872-9131 

(219)872-8656 
(219)672-8149 
(219)872-8357 
(219)874-6253 
(219)879-0311 

(219)874-9500 
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iN0142 

20. 
IN0143 

30. 
M0144 

40. 
IN014S 

50. 
IN0353 
tN0394 
IN0236 
IN0274 
IN0278 
IN0401 
IN0I84 
IN0127 


KNIGHTS  INN  MOTEL  8L0G. 
KNIGHTS  INN  MOTEL  BLDG. 
KNK5HTS  INN  MOTEL  BLOa 
KNIGHTS  INN  MOTEL  BLDG. 


NORBERT  MOTEL 

RED  ROOF  INN  

SANDS  iNN  „ 

SUPER  EK3HT  MOTEL 

TRAVEL  tNN  MOTEL  

100  CENTER  MOTEL  

MJSHAWAKA  INN  

INOIAfM       BEACH       BUNK 
HOUSE. 

IN0126    INDIANA  BEACH  HOUSE  INN 

IN0128    INDIANA       BEACH       PENT- 
HOUSE. 

IN0203    PtNE  VIEW  MOTEL  

IN0377    FOUR  SEASONS  MOTEL  

IN0392    HOLIDAY  INN 

IN0408    HOTEL  ROBERTS  INC 

IN0164     LEES  INN  

IN036I    MUNCIE  COMFORT  INN 

iN0379    COMFORT        INN        AMISH 
ACRES. 

IN0004    ABE  MARTIN  LODGE 

GREEN  VALLEY  LODGE  

HOTEL  NASHVILLE  RESORT 

MICHAEL'S  MOTEL  

ORCHARD  HILL  MOTEL  

RED  BUD  INN >._ 

SALT  CREEK  INN 

BEST  WESTERN  RAINTREE 


IN0097 
IN0120 

iNoieo 

IN0197 
IN0217 
INQ235 
IN0016 
INN. 
tN0196 
INQ230 
tNQ2S1 
IN0046 
INOIIO 
IN0190 
IN0270 
IN0053 
IN0075 
IN0354 
IN0152 
iN0t9l 
IN0255 
IN0370 
IN0131 
INd201 
IN0371 
IN0035 
IN0054 
IN0393 
IN0123 
IN0139 
IN0163 
IN0036 
INQ232 
IN0172 
IN0194 
IN0198 
IN0200 
IN0159 
IN0206 
IN0237 
iN0398 


OAKVIEW  MOTEL  _ 

RITZ  MOTEL .^ 

SKYVIEW  MOTEL 

DAYS  INN  PLAINFIELO 
HOLIDAY  INN  . 
MOTEL  6  


SUPER  8  MOTEL 

DAYS  INN _„ 

DONS  MOTEL 

HOLIDAY  INN 

LEE  INNS 

MOTEL  6  ..„. 


SPRING  HOUSE  INN  HOTEL 

CAY'S  INN _ 

INTERSTATE  MOTEL  

PARKVIEW  MOTEL  ._. 

BJJOGET  INN  „ 

COfvlFORT  INN  „. 

D/»YS  (NN _. 

'-iOLIDAv  INN  RICHMOND 

HO.VAHD  JOHNSON 

rt  NIGHTS  INN  ._.. 

LCcS  INN  „._... 

COMFORT  INN  

ROSE  DALE  MOTEL 

LOCUST  HILL  MOTEL  ._ _ 

MOTEL  FORREST  „... 

PARK  BRIDGE  MOTEL  

PARKVIEW  MOTEL  

LEES  MOTEL „ 

PLAZA  MOTEL  .._ 

SCHEREVILLE  INN 

BEST  WESTERN 

SC0TTS8URG  INN. 

IN0175    MARIANN  TRAVEL  INN 

IN0166    LEES  INN  _ 

IN0391    SEYMOUR  HOUDAY  INN 

IN0112    HOUDAY      INN      &      RES- 
TAURANT. 

IN0158    LEE'S  INN 

IN0216    HASHER  MOTEL L. 

IN0271    SUPER  8  MOTEL 

iN0045    DAY  INN  

IN0077    DRAKE  MOTEL 

IN0064    ECONO  LODGE  .._ 

IN0100    HICKORY  INN  

IN0111    HOUDAY  INN 

M0355    HOUDAY  INN _... 


PO  BOX  547  .. 

PO  BOX  166  K 

poboxTts"! 

PO  BOX  lis  .. 
PC  BOX  166  .. 
PO  BOX  397  .. 




POBOX78  . 









PO  BOX  280  

PO  BOX  32  ..- 

POBOX25  . 



PO  BOX  216 

— 

PO  BOX  129 
PO  BOX  180 





~ 

201  W.  KIEFFERS  . 
201  W.  KIEFFERS 


201  W.  KIEFFER  RD 
201  W.  KIEFFER  RiD 
45  N.  SR  421  


1 10  WEST  KIEFFER  RO  „ 

1630  MAPLE  ST 

5724  S.  FRANKLIN  ST 

3944  S.  FRANKLIN  ST  . 
100  CENTER 
2754  LINCXXNWAY  E  — 
306  INDIANA  BEACH  RO 

306  INDIANA  BEACH  RD 
306  INDIANA  BEA01  RD 


905  W.  NORWAY  _ 

2400  W.  FOURTH  ST  . 
3400  S.  MADISON  ST  . 
420  S.  HIGH  STREET  . 
3302  EVER6ROOK  IN 

4011  W.BETHEL  - 

1234  W.  MARKET  ST  . 


RR  «5 

245  JEFFERSON  ST 
RR  #3 

RR  #3  SfiixihtO  ..".. 
RR  #5  M .. 

2836S.  STREET  RO.' 3 

605  W.  TALMER 

RT.  3  .. 

502  BUS  3l"s  ."!"r.!.l..l~ 
61 11  CAMBRIDGE  WAY  - 

2560  N.  MICHIGAN 

2S35  N.  MICHIGAN  .. 

2160  N.  OAK  RD 

6161  MELTON  RD  .... 
5500  MILTON  RD  ..„.. 
6200  MELTON  RD  .... 
2300  WILLOWCREEK 
6101  MELTON  RO  ._ 

303  N.  MINERAL  SPRING 
RT.  #2  240  8  E  ..._ 
RT  3 

US24  e!  rr7i 

TUUT  NATIONAL  E 

912  MENDELSON  OR 

540  W.  EATON  PIKE   ...... 

4700  NATIONAL  ROAD  E 

2525  N  CHESTER  B 

419  COMMERCE  DR  

6030  NATIONAL  ROAD  E 
2025  S.  MAIN  STREET  _. 

R  1   „ 

RT.  3  .„.  _  _ 

US  41  N.  R3  "!ZIZ1~" .. 

304  E.  OHIO  ST 


1234  LINCOLN  HWY 

1850  US  41  

1108  UNCOLN  HWY 
1-65  &  SR  56  

SR  56  &  l-«5      

2075  E.  TIPTON 

2025  E.  TIPTON  ST 

SR  #9  „ 

2880  E.  SR  44  

1835  E.  MICHIGAN  RD 

20  RAMPART  RD 

52757  US  31  N 

60971  US  31  S  

3233  UNCOLNWAV  W 

50520  US  31  N 

515  N.  DIXIEWAY 

213  W.  WASHINGTON  AVE 


MK>«GAN  CITY  IN  46360-  . 


MOflGAN  CITY  IN  46360- 

HeCMGAN  Cmr  IN  46360- 

MK>flQAN  CITY  !M  46360- 


MICMGAN  CITY  IN  46360- 
MK>flGAN  CITY  IN  46360- 
MKMKSAN  CITY  IN  46360- 
MK>flQAN  CITY  IN  46360- 
MK>«QAN  CITY  IN  46360- 

MISHAWAKA  IN  46544-  

MISHAWAKA  IN  46544- 

MONTK:».LO  in  47960-  -~ 


MONTiCELLO  IN  47960-  . 
MONTICEaO  IN  47960- . 

MONTICELLO  IN  47960- 
MT.  VERNON  IN  47620- 

MUNCtE  IN  47302- 

MUNOE  IN  47305- 

MUNCIE  IN  47304- 

MUNCIE  IN  47305-  _.. 


NAPPANEE  IN  46550-    ... 

NASHVILLE  IN  «7448-  .... 
NASHVILLE  IN  47448-  ^ 
NASHVILLE  IN  47448-  „.. 
NASHVILLE  IN  47448-  .._ 
NASHVILLE  IN  47448-  .._ 
NASHVILLE  IN  47446-  ._ 
NASHVILLE  IN  47448-  ..- 
NEW  CASTLE  IN  47302- 


NORTH  JUOSEN  IN  4636&-  . 

PAOU  IN  47454-  ...„ 

PERU  IN  46970- 

PLAINFIELO  IN  46231- 

PLYMOUTH  IN  46563-  .. 

PLYMOUTH  IN  46563- 

PLYMOUTH  IN  46563- „. 

PORTAGE  IN  46368-  

PORTAGE  IN  46368- 
PORTAGE  IN  4536&- 

PORTAGE  IN  46368-  

PORTAGE  IN  46368-  . 

PORTER  IN  46304-  

REMINGTON  IN  47977-  „ 
RENSSELAER  iN  47978-  . 
REYNOLDS  IN  47980-  .„ 
RIOHMONO  IN  47374-  .._ 
RICHMOND  IN  47374-  __. 
RICHMOND  IN  47374-  ..._ 
RICHMOND  IN  47374*  __. 
RICHMOND  IN  47374-  ...„ 

RICHMOND  IN  A7374- 

RICHMOND  'N  47374-    .„ 
ROCHESTER  !N  46975-  .. 
ROCHESTER  IN  4697&- 
ROCKPORT  IN  4763&-  ... 
ROCKVILLE  IN  47872-  ... 
ROCKVILLE  IN  47872-  ... 

ROCKVILLE  IN  47872-  

SCHERERVILLE  IN  46375- 

SCHERERVILLE  IN  46375- 

SCHERERVILLE  IN  46375- 

SCOTTSBURG  IN  47170-  


SCOTTSBURG  IN  47170-  ...._ 

SEYMOUR  IN  47274- 

SEYMOUR  IN  47274- 

SHELBYVILLE  iN  46176-  . 


SHELBYVILLE 
SHELBYVILLE 
SHELBYVILLE 
SOUTH  BEND 
SOUTH  BEND 
SOUTH  BEND 
SOUTH  BEND 
SOUTH  BEND 
SOUTH  BEND 


IN  461 76- 
IN46176- 
IN46176- 
IN  46637- 
IN  46637- 
IN  46601- 
IN  46637- 
IN  46637- 
IN  46601- 


<219)874-9500 

(219)874-9500 

<219)874-0600 

(219)874-0500 

(219)872-0893 
(219)874-6251 
(219)872-0717 
(219>87»-0411 
(219)872-0441 
(219)256-1501 
(219)256-2300 
(219)583-4141 

(219)583-4141 
(219)583-4141 

(219)583-7733 
(812)638-4821 
(317)358-3031 
(317)741-7777 
(317)282-7557 
(317)282-6666 
(219)773-2011 

(812)988-4418 
(812)988-0231 
(812)988-0740 
(812)988^381 
(812)98»-4455 
(812)988-1661 
(812)988-1149 
(317)521-0100 

(219)896-3301 
(812)723-2530 
(317)473-3465 
(317)839-6000 
(219)936-«013 
(219)935-6911 
(219)93fr-88S6 
(219)762-2136 
(219)762-3317 
(219)762-5546 
(219)763-7177 
(219)763-3121 
(219)8?9-4600 
(812)261-3273 
(219)866-4164 
(219)984-5380 

(  )  - 
(317)93^-4766 
(317)966-7591 
(317)962-5551 
(317)962-7576 
(317)966-5682 
(317)966-6559 
(219)223-7300 
(219)223-3165 
(812)649-9918 
(317)569-5250 
(317)6e»-3525 
(317)569-5048 
(219)865-^13 
(219)865-1040 
(219)665-2451 
(812)752-2212 

(812)752-3396 
(812)523-1850 
(812)522-6767 
(317)392-3221 

(317)392-2299 
(317)392-2585 
(317)392-6239 
(219)277-0510 
(219)291-3100 
(219)232-9019 
(219)272-7566 
(219)272-6600 
(219)232-^941 


UMI 
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IN0124    HOWARD  JOHNSON _ 

IN0146    KNIGHTS  INNS 

IN0192    MOTEL  6  

IN0214    RAMAOA  INN 

IN0215    RANOAU-S  INN 

IN0380  RESIDENCE  INN  BY  MAR- 
RIOTT SOUTH  BEND. 

IN0356    SAINT  MARY'S  INN  

IN0247    SIGNATURE  INN  

IN0277    THE  WORKS  MOTEL  

IN0(K2    BUDQETEER  INN 

IN0367    MARRIOT  „ 

IN0202    PATRIOT  INN 

IN0055    DAYS  INN 

IN0288    WAWASEE  MOTEL  

IN0038  COMFORT  INN  OF  COLUM- 
BUS. 

IN0074    DOLLAR  INNS 

IN0368    HOUDAY  INN  TERRE  HAUTE 

IN0140    KNIGHTS  INN  

IN0174    MAPLE  LEAF  MOTEL 

IN0181    MIDTOWN  MOTEL  . 

IN0193    MOTEL  6  

IN0248    SK3NATUREINN  

INOZeO    SUPERS  LODGE  

IN0410  TERRE  HAUTE  COMFORT 
SUITES 

IN0409    TERRE     HAUTE    FAIRFIELS 


PO  BOX  506 


INQ29e    TERRE  HAUTE 

TRAVELOOGE. 

IN0079    EAST  STREET  INN 

CARLTON  LODGE 

COMFORT  INN  

BLACK  OAK  MOTEL 

CITY  MOTEL 

TWI  LITE  MOTEL 

FAMILY  INNS . 

TRAVEL  LODGE  ........ 

UNIVERSITY  INN 

WISHING  WEU  MOTEL  

SIXTY  SEVEN  INN  MOTEL  .... 
ABILENE  SUPER  8  MOTEL 


IN0360 
IN0037 
IN0018 
IN0029 
IN0282 

iNooes 

IN0280 
IN0284 
IN0295 
IN0249 
KS0001 
INC. 
KS0002 
KS0003 
KS0004 
KSOOOS 


PO  BOX  414  


KS0007 
KSOOOS 
KS0009 
KS0120 
KS0010 
KS0011 
KS0012 
KS0013 
KS0137 
CITY. 
KS0014 
KS0015 
KS0016 


BEST  WESTERN  INN 

REGENCY  COURT  INN  

BAXTER  INN  4  LESS  

BEST  WESTERN  BEL  VILLA 
MOTEL 

KS0006    PLAZA  MOTEL 

APPLETREE  INN „ 

TOWNSMAN  INN 

COLBY  SUPER  8  MOTEL 

COMFORT  INN  ....„ 

ECONO  LODGE .:. 

SUPER  8  MOTEL  

EL  RANCHO  INN  „ 

CHAPEL  LANE  MOTEL 

ECONO  LODGE  OF  DODGE 


GOLDEN  BELL  INN  MOTEL  . 

SUPER  8  

BEST        WESTERN        RED 
COACH  ELDORADO. 

KS0017    SUPER  8  MOTEL  

BEST    WESTERN    GARDEN 


PO  BOX  93  .... 
P0B0X3ft-B 


KS0152 

INN. 
KS0018 
KS0020 
KS0019 
KS0021 
KS0127 
KS0022 
KS0023 

INN. 
KS0145 
KS0024 
KS0128 
KS0025 
KSa027 
KS0Q28 
KS0029 
KS0148 
KS0030 


DAYS  INN 

HOLIDAY  INN  

MOTEL  6  

QUALITY  INN  

SUPER  8  MOTEL 
SUPER  8  MOTEL 
BEST  WESTERN 


BUFFALO 


MOTEL  6 

INN  4  LESS 

SUPER  8  MOTEL  

BEST  WESTERN  J  HAWK 
HAMPTON  INN  OF  HAYS  . 
HOUDAY  INN  OF  HAYS  ... 

INN  4  LESS 

MOTEL  6 

SUPER  8  MOTEL  


Z 
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52  »39  us  31  NORTH 

23  i  DIXIE  HWY.  N 

52  124  US  31  N 

52  190  us  33  N 

13|l  DIXIE  WAY  S  


53  193  US  31  33  N  ... 
21  i  S.  DIXIE  HWY  .. 

47  i  N.  NILE  AVE 

52  125  US  33  N 

^2^  N.  ST.  JOSEPH 

lOS.  CRANE  ST 

USi 
70' 


10 


33(  0  US  41  S 

40   MARGARET  AVE 

211  0  N.  3RD  ST 

40(  S.  3RD  ST  

1  h  ONEY  CREEK  W  ... 

aa  3  DIXIE  BEE  RD 

30(BS.  1STST 

501  EAST  NARGARET  DRIVE 

47! 
S3< 


12/  S.  EAST  ST 

23qi  E.  MORTHLAND 

E.  CENTER  

3 „ 


RT 
11 

4^1 


i  E.  NATIONAL  HWY 

E.  SOUTH  ST 

19$  N.  WESTERN  AVE 

NO  rrn  river  ro 

30^1  N.  WESTERN  AVE  . 

R 

RT, 

220  r  N.  BUCKEYE 


221  )  N.  BUCKEYE  ... 

323  !  N.  SUMMIT 

24S  I  MIUTARY  AVE 
215  US  36  HWY  


828  E. 

60G 

104 
222 

198 
132 

325  0 

215 

161 


211 
170 
252 


2531 
44 


303; 

270 

2631 

302 

291i 

280< 

830 


242( 
4701 
350( 


515 
3801 


360; 


350S 


3404 
l373( 


41  S.  ANDSR154W 
S.  HUNTINGTON  


MARGARET  AVE 


EAST  MARGARET  DRIVE  , 
S.  3RD  ST  „ 


90<28TH  

ELEVENTH  

NE  ST 

ZELFER  AVE 

S.  RANGE  AVE  

S.  RANGE  RD  

LINCOLN 

LEXINGTON  AVE  , 

^V.  LONG  ST  

W.  WYATT  EARP  ... 


E.  WYATT  EARP  . 
W.  WYATT  EARP  , 
W.  CENTRAL  


W.  CENTRAL  .. 
1  WON  HWY  156 


W.  HWY.  50  .... 
W.  18TH  ST  .._ 
W.  18TH  AVE  . 
W.  HWY.  50  .... 
W.  HWY.  50  .... 
N.  TAYLOR  ..„. 
(V.  HWY.  24 


COMMERCE  RO 

10TH  

LOTH  ST  

fV.  KANSAS  AVE  . 

VINE  ST 

VINE  ST 

VINE  §T 

VINE  ST 

VINE  ST 


SOUTH  BEND  IN  46637-  

SOUTH  BEND  IN  46637- 

SOUTH  BEND  IN  46637- .. 

SOUTH  BEND  IN  46637- 

SOUTH  BEND  IN  46637- 


71  i  N.  NILES  AVE  SOUTH  BEND  IN  46617 


SOUTH  BEND  IN  46637-  „ 
SOUTH  BEND  IN  46637-  .. 
SOUTH  BEND  IN  46601-  .. 
SOUTHBEND  IN  46637-  ... 
SOUTHBEND  IN  46601-  ... 

SPENCER  IN  .47460- 

SULUVAN  IN  47882- 

SYRACUSE  IN  46567-  

TAYLORSVILLE  IN  47280- 

TERRE  HAUTE  IN  47802-  , 
TERRE  HAUTE  IN  47802-  , 
TERRE  HAUTE  IN  47802-  , 
TERRE  HAUTE  IN  47804-  . 
TERRE  HAUTE  IN  47802-  . 
TERRE  HAUTE  IN  47802-  . 
TERRE  HAUTE  IN  4780?-  . 
TERRE  HAUTE  IN  47802-  . 
TERRE  HAUTE  IN  47802-  . 

TERRE  HAUTE  IN  47802-  . 

TERRE  HAUTE  IN  47807-  . 


TIPTON  IN  46072- „ 

VALPARAISO  IN  46383- 

WARSAW  IN  46580-  _„ 

WASHINGTON  IN  47501- 

WASHINGTON  IN  47501-  

WASHINGTON  IN  47501-  

WEST  LAFAYETTE  IN  47900- 
WEST  LAFAYETTE  IN  47900- 
WEST  LAFAYETTE  IN  47906- 

WHITELAND  IN  46184- 

WORTHINQTDN  IN  47471-  ..... 
ABILENE  KS  67410- 


ABILENE  KS  67410- 

ARKANSAS  CITY  KS  67005-  ... 
BAXTER  SPRINGS  KS  66713- 
BEUEVILLE  KS  66935- 


BELLEVILLE  KS  66935-  ., 
COFFEYViaE  KS  67337- 
COFFEYVILLE  KS  67337- 

COLBY  KS  67701- 

COLBY  KS  67701- 

COLBY  KS  67701- 

CONCORDIA  KS  66901-  . 

DESOTO  KS  66018- 

DIGHTON  KS  67839-  

DODGE  CITY  KS  67801- 

DODGE  CITY  KS  67801- 
DODGE  CITY  KS  67801- 
ELDORADO  KS  67042-  ... 


ELDORADO  KS  67042- 

EUSWORTH  KS  67439-0044 


EMPORIA  KS  56801-  

EMPORIA  KS  66801-  

EMPORIA  KS  66801- 

EMPORIA  KS  86801- 

EMPORIA  KS  66801-  „ 

GARDEN  CITY  KS  67846- 
GOODLAND  KS  6773&-  .... 


GOODLAND  KS  6773&-  ..„ 
GREAT  BEND  KS  67530-  . 
GREAT  BEND  KS  67530-  „ 
QREENSeURG  KS  67054- 

HAYS  KS  67601- 

HAYS  KS  67601- 

HAYS  KS  67601- 

HAYS  KS  67601- 

HAYS  KS  67801- 


(219)272-1500 
(219)277-2960 
(219)272-7072 
(219)272-5220 
(219)272-7900 
(219)289-5555 

(219)232-4000 
(219)277-3211 
(219)234-1954 
(219)272-8000 
(219)234-2000 
(81 2)829-0400 
(812)268-6391 
(219)457-4407 
(812)526-9747 

(812)232-8006 
(812)232-6081 
(812)234-9931 
(812)234-1006 
(812)232-0383 
(812)238-158e 
(812)238-1461 
(812)232-4890 
(812)235-1770 

(812)235-2444 

(812)232-7075 

(317)675-7505 
(219)465-1700 
(219)267-7337 
(812)486-3271 
(812)254-4896 
(812)254-6816 
(317)463-9511 
(317)743-8661 
(317)463-5511 
(317)535-7548 
(812)875-3195 
(913)263-4545 

(913)263-2050 
(316)442-7700 
(316)856-2106 
(913)527-2231 

(913)527-2228 
(316)251-0002 
(316)251-2010 
(913)462-8248 
(913)462-3833 
(913)462-6201 
(913)243-4200 
(El  3)535-1 926 
{316)397-5359 
(310)225-0231 

(316)225-2654 
(316)225-3924 
(316)321-4500 

(316)321-4888 
(913)472-3116 

(316)342-1787 
(316)343-2200 
(316)343-1240 
(316)342-3770 
(316)342-7567 
(316)275-9625 
(913)899-3621 

(913)299-6672 
(316)792-8235 
(316)793-8486 
(316)723-2121 
(913)62&-8103 
(913)62&-7371 
(913)625-4839 
(913)62S-(282 
(913)62&-6048 


Federal  Rggisler  /  Vol.  59.  No.  231  /  Friday.  December  2,  1994  /  Notices  62057 


KS0031     HIAWATHA     HEART     RES- 
TAURANT AND  INN. 
KS0032    POMEROY    INN    BED    AND 
BREAKFAST. 

KS0033    COMFORT  INN 

KS0034    HOLIDAY  INN  ...... 

KS0035    QUALJTV  INN 

KS0036    SCOTSMAN  8  INN 

KS0129    SUPER  8  MOJEL  

KS0037    APPLETREE  INN  „ .'.„ 

KS0134    BEST  WESTERN  MAJESTIC 
INN. 

KS0121     COMFORT  INN  

KS0026    COMFORT  INN  ... 

KS0038    LIBERTY  INN  ....;,.,. 

KS0039    BEST  WESTERN  INN 

KS0040    COPA  MOTEL 

KS0041    CONDOTELS  INC 

KS0109    LANSWG  ECONO  LODGE  ._. 

KS0042    BISMARK  INN  LP  

KS0043    DAYS  INN  

K.S0044    HOLIDAY  INN  HOLIDOME  .-. 

KS0130    SUPER  8  MOTEL  

KS0045    COMMANDER'S  INN  

KS0046    RAMAOA       INN       LEAVEN- 
WORTH. 

KS0047    DAYS  INN  LENEXA 

KS0048    GUESTHOUSE  APARTMENT 
HOTEL 

KS01 14    LA  QUINTA  INN  #801  

KS0144    MOTEL  6  _ 

KS0049    SUPER  8  MOTEL  „„.. 

KS0050    LIBERAL  SUPER  8  

KS0051     LYONS  INN  4  LESS  

KS0052    CONTINENTAL  INN 

KS0053    HOUDAY  INN  HOUDOME  .... 

KS0054    SUPER  8  MOTEL  

KS0055    BEST      WESTERN      SURF 

MOTEL 
KS0056    MCPHERSON   RED   COACH 
INN  INC. 

KS0131    SUPER  8  MOTEL  

KS01 10    COMFORT  INN  

KS0057    FAIRFIELD  INN  BY 

MARRKDT  KANSAS  CITY  MERRIAM. 
KS0058    BEST        WESTERN        RED 
COACH  NEWTON. 

KS0132    SUPER  8  MOTEL  

KS0050    DAYS  INN  PRAIRIE  INN  ...... 

KS0060    BUDGET  HOST  HILLCREST 

MOTEL 
KS0126    BEST    WESTERN    GOLDEN 
PLAINS  MOTEL 

KS0135    ECONO  LODGE 

KS0111     HOUDAY  INN  .„ „ 

KS0122    ECONO  LODGE „ 

KS0140    AMEfitSUITES  

KS0061     BEST  WESTERN  HALLMARK 
INN  EXECUTIVE  CENTER. 

KS0062    COURTYARD  MARRKJT 

KS0063    DOUBLETREE  HOTEL 

KS0064    EMBASSY  SUITES  HOTEL  ... 
KS0065    FAIRFIELD  INN  BY 

MARROT    KANSAS     CITY    OVER- 
LAND. 

KS0066    HAMPTON  INN  

KS0067    HOUDAY  INN  EXPRESS 

KS0068    HOUDAY    INN    OVERLAND 

PARK. 
KS0069    OVERLAND  PARK  MARRIOT 

KS0070    RED  ROOF  INN  #061  

K80071     RESIDENCE  INN  HOTEL 

KS0072    MARK  V  MOTEL  

KS0073    SUPER  8  MOTEL 

KS0074    PRATT  SUPER  8  

KS0O75    SEVILLE  INN ._.. 

KS0123    COMFORT  INN 

KS0076    DAYS  INN  „ 

KS0077    HOLIDAY  INN  OF  SALINA  _.. 
KS011S    HOWARD  JOHNSON  MOTEL 

KS0150    MOTEL  6 

KS0078    RED  COACH  OF  SAUNA 

KS0079    SALINA  INN  

KS0I33    BEST  WESTERN  SUN  DOME 
KS0060   OWL  MOTEL 


HWY.  36  a  73  . 
224  W.  MAIN  . 


1621  SUPER  PLAZA  _.. 

1400  N.  LORRAINE 

15W.  4THST 

322  E.  4TH  ST 

1315  E11TH  AVE 

201  N.  EK3HTH 

1315  N.  STATE  STREET 


1214  S.  WASHINGTON 

1214  SOUTH  WASHINGTON  „. 
1-70  &  WASHINGTON  ST  EXIT 

501  SW  BLVD  

1113  E.  HWY.  54 

499  EISENHOWER  RO 

504  N.  MAIN  ST  

1100  N.  THIRD  

2309  IOWA  ST  

200  MCDONALD  DR 
515  MCDONALD  DR 

1118N.  6THST  

3R0  &  DELAWARE  .. 


9630  ROSEHLL  RD  , 
9775  LENEXA  DR  ... 


*"* * 





RT.  1  BOX  3 





"•—""* 

— "•— 

_„_ 



PO  BOX  347 
P0  80X4S2 







9461  LENEXA  DR  

9725  LENEXA  DR 

9601  WESTGATE 

747  E.  PANCAKE  .. 

817  W.  MAIN 

100  BLUEMONT 

530  RICHARDS  DR 

■200  TUTTLE  CHEEK  BLVO 
E.  HWY.  36 

2111  E.  KANSAS 

21 10  E.KANSAS 

6401  E.  FRONTAGE  RO 

6601  FRONTAGE  

1301  E.  FIRST 


1620  E.  2ND  ST  

105  MANCHESTER  .- 
W.  HWY.  36 

JCT  US  40  AND  83  ... 


209  E  FLAMINGO  RO 

101  W.  151  ST 
2331  S.  CEDAR  RD 

6801  W  1 12TH  ST 

7000  W.  108TH  1-435  «  METCALF 


11301  METCALF  AVE  ... 
10100  COLLEGE  BLVO 
10601  METCALF  RD  _... 
4401  W.  107TH  ST 


10591  METCALF  FRONTAGE  RD 

7200  W.  107TH  ST 

7240  SHAWNEE  MISSKDN  PKWV 

10800  METCALF  AVE 

6800  W.  108TH  ST 

6300  W.  110TH  ST 

320  W.  STATE : 

3106  N.  BROADWAY 

1906  E.  1ST 

W.  HWY.  54      

1820  W.  CRAWFORD  ST 
407  W.  DIAMOND  DR 
1616  W.  CRAWFORD 

12403  S.9TH  

636  W  DIAMOND  DR  . 
2110  W.  CRAWFORD 
222  E.  DIAMOND  OR  . 
11  OES  MOINES  . 
521N.FlRi5T 


HM^WATHA  KS  66434-  ..„ 
MluaTY  KS  67642-  


HUTCHINSON  KS  67501- 

HUTCHINSON  KS  67501- 

HUTCMNSON  KS  67501- 

HUTCHINSON  KS  67501- 

HUTCHINSON  KS  67501- 

INDEPENDENCE  KS  67301-  _^ 
WLA  KS  66749- 

JUNCTION  CITY  KS  66441- 

JUNCTION  CITY  KS  66441-  

JUNCTWN  CITY  KS  66441- 

KANSAS  OTY  KS  66103- 

KINGMAN  KS  67068-  ... 

LANSING  KS  66043-  ; __. 

LANSING  KS  66043-  

LAWRENCE  KS  66044-  

LAWRENCE  KS  S6044-  

LAWRENCE  KS  SS044-  _. 

LAWRENCE  KS  66049-  ™ 

LEAVENWORTH  KS  66048-  _ 
LEAVENWORTH  KS  66048-  .... 

LENEXA  KS  66215- ..^ 

LENEXA  KS  66215- 


LENEXA  KS  66215-3836  . 

LENEXA  KS  66215- 

LENEXA  KS  66215- _ 

LIBERAL  KS  67901-  _ 

LYONS  KS  67554- „ 

MANHATTAN  KS  665C2- 
MANHATTAN  KS  66502- 
MANHATTAN  KS  66602- 
MARYSVILLE  KS  66608- 


MCPHERSON  KS  67460-  


MCPHERSON  KS  67460- 

MERRIAM  KS  66202- „ 

MERRIAM  KS  66202-  


NEWTON  KS  67114- _ 

NEWTON  KS  67114- 

NORTH  NEV^ON  KS  67117-  . 
NORTON  KS  67654-  „. 

OAKLEY  KS  67748-  

OLATHE  KS  66061-  

OLATHE  KS  66061-  

OTTAWA  KS  66067-  _ 

OVERLAND  PARK  KS  66211- 
OVEFILAND  PARK  KS  66211- 

OVERLANO  PARK  KS  66212-^ 
OVERLAND  PARK  KS  66201- 
OVERLAND  PARK  KS  66212- 
OVERLAND  PARK  KS  66207- 


OVERLANO  PARK  KS  66212- 

OVERLAND  PARK  KS  66212-, 

OVERLAND  PARK  KS  66202- 

OVERLAND  PARK  KS  66210- 

OVERLAND  PARK  KS  66211-  

OVERLAND  PARK  KS  66211- 

PHILUPSBURG  KS  67661- 

PITTSBURG  KS  66762- 
PRATT  KS  67124-  


PRATT  KS  67124-  

SAUNA  KS  67401- ; 

SALINA  KS  67401-  .... 

SALINA  KS  67401- 
SALINA  KS  67401- 
SAUNA  KS  67401- 
SAUNA  KS  67401- 

SAUNA  KS  67401-  

SOUTH  HUTCHINSON  KS  67S05- 
STOCKTON  KS  67669- 


(913)742-7401 

(913)674-2098 

(316)663-7822 
(3l6)6e9-»1 1 
(316)663-1211 
(316)669-8281 
(316)662-6394 
(316)331-5600 
(316)365-5161 

(913)23fr-7887 
(913)238-7887 
(913)238-1141 
(913)677-3060 
(316)532-3118 
(913)727-6590 
(913)727-2777 
{913)749-4040 
(913)843-9100 
(913i341-7077 
(316)842-5721 
(913)651-6800 
(913)651-6500 

(913)492-7200 
(913)541-4000 

(913)492-5500 
(913)541-8558 
(913)888-8899 
(316)624-8880 
(316)257-6185 
(913)776-4771 
(913)539-5311 
(913)537-8468 
(913)562-2354 

(316)241-2460 

(316)241-8881 
(913)262-2622 
(913)262-4448 

(316)283-1806 

(316)283-7611 
(316)283-3330 
(913)877-3343 

(913)672-3254 

(913)829-1312 
(913}82»-«000 
(913)242-3400 
(913)451-2563 
(913)383-2550 

(91^339-9900 
(913)451-6100 
(913)649-7060 
(913)381-5700 


(913)341-1551 
(913)648-7868 
(913)262-3010 

(913)451-8000 
(913)341-0100 
(913)491-3333 
(913)543-5223 
(316)232-1881 
(316)672-6945 
(316)672-0433 
(913)826-1711 
(913)823-8791 
(913)823-1739 
(913)827-6511 
(913)827-8307 
(913)825-2111 
(913)825-1571 
(316)063-4444 
(913)425-6772 


UMI 


'2058 
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WESTERN 


BY 


KS0146 
KS0147 
KS0151 
KS008S 

Ksooee 

KS0116 
KS0117 
KS0087 

Ksooes 

KS0089 
KS0105 


KS0138 
KS0139 
KS0091 
KS0092 


KS0112 
KS0143 
KS0094 
KS0118 
KS0095 
KS0106 
KS0149 

fXOUwTO 


KSOOei    BEST 
CANOEUQHT. 
KS0082    BEST  WESTERN  MEADOW 
ACRES. 

KS0136    ECONO  LODGE 

KS0083    FAIRFIELD  INN 

MARRKDT  TOPEKA. 

KS0064    LIBERTY  INN  

MOTEL  6  .„ _.. 

MOTEL  8 

MOTEL  6 

RAMADA  INN  SOUTH  

THE  HERITAGE  HOUSE 

TOPEKA  COMFORT  INN  

TOPEKA  DAYS  INN 

TOPEKA  SUP6R  8  MOTEL  ... 

SIMMER  MOTEL 

STEAKHOUSe  MOTEL  

BEST        WESTERN        RED 
COACH  WICHITA. 

KS0124    COMFORT  INN  

COMFORT  SUITES  

ECONO  LODGE 

EXECUTIVE  INN  

FAIRFIELD    INN    BY    MAR- 
RIOTT WICHITA. 

KS0093    GRAND  PAUCE  INN  

HARVEY  HOTEL 

HARVEY  HOTEL 

KNIGHTS  INN  

LA  OUINTA  INN  #532  

MARK  8  INN 

MARK  8  LODGE  

MOTEL  6  ■ 

RAMADA         HOTEL         AT 
BROADVIEW  PLACE. 

KS0097    RAMADA  INN  AIRPORT 

KS0098    RESIDENCE  INN  EAST 

KS0119    RESIDENCE    INN    WICHITA 
DOWNTOWN. 

KS0099    SCOTSMAN  INN  EAST  

SCOTSMAN  INN  WEST  

STRATFORD  HOUSE  INNS  .. 

SUPER  8  MOTEL  

WICHITA  CLUBHOUSE  INN  . 

WICHITA  EAST 

WK^IITA  INN  EAST  

WICHITA  INN  WEST  

WICHITA  MARRIOTT  

CAMELOT  MOTOR  INN  

COMFORT    INN    AT   QUAIL 


KS0100 
KS0101 
KSOKS 
KS0141 
KS0112 
KS0107 
KS0103 
KS0108 
KS0104 
KS012S 
RIDGE. 

KY0341    WEBB'S  MOTEL  

KY0405    ASHLAND  FAIRFIELD  INN  .... 
KY0342    ASHLAND  PLAZA  HOTEL 

KY0344    DAYS  INN  

KY0343    FOUR  SEASONS  MOTEL  

KY0345    KNIGHTS  INN  

KY0346    MOTEL  QUEEN  

KY0347    LAMPLK3HTER  INN 

KY0348    BEST  WESTERN  GENERAL 

NELSON. 
KY0391     HOLIDAY  INN  MOTEL    . 

KUNTRY  KLASSIC  MOTEL  ... 

OLD  8ARDST0WN  INN  

TRAVEL  WISE  MOTOR  INN  . 

DANIEL'S  MOTEL 

BOONE  TAVERN  MOTEL  ..„. 

COLLEGE  INN  MOTEL 

DAYS  INN  

ECONO  LODGE .*. 

HOUDAY  MOTEL  „... 

RED  CARPET  INN 

BEST     WESTERN 


KY0349 
KY0350 
KY0354 
KY0351 
KY0352 
KYtOSa 
KY0355 
KY0356 
KY0357 
KY0358 
KY0384 

INN. 
KY0359 
KY0360 

LODGE 


PO  BOX  387 


MOTOR 


BOWUNG  GREEN  MOTEL  ... 
BOWLING   GREEN  TRAVEL 


KY0361    BUDGETEL  

CARDINAL  MOTEL 

COUETOALE  MOTEL 

CONTINENTAL  INN  BLDGS  1 


KY0362 
KY0a63 
KY0364 

A  2. 
KY0365 
KY0366 


CROSSLAND  MOTEL  ............ 

DAYSTOP  I 


2  31  SW  FAIRLAWN  .... 
2  60  S.  TOPEKA  BLVO 


i;  40  SW  WANAMAKER  RD  . 
1$30  SW  WESTPORT  DR  .... 

I-  170  &  S.  TOPEKA  AVE 

71  9  FAIRLAWN  RD 

5  0  TUTTLE  CREEK  BLVO  .. 
1^24  SW  WANAMAKER  RD  . 

l-«70  &  S.  TOPEKA  AVE 

3I35SW6TH  

1!  18  SW  WANAMAKER  RD  . 
1!  10  SW  WANAMAKER  RD  . 

5IB8SW10TH  

1i  15  W.  HWY.  24 

i:i1  E.  16TH  ST.  HWY.  160 
9^  E.  53RD  ST.  N  


4i  »9  S.  LAURA  

«  i WESTOALE  

62  15  W.  KELLOGG  . 

8^  )1  KELLOGG  DR 

33P  S.  WEBB  RD  .... 


6C  '  E.  47TH  ST.  S  

54  }  S.  ROCK  RD  

54  5  S.  ROCK  RD  

61  >5  W.  KELLOGG  . 

77  X)  E.  KELLOGG 

11^  N.BROADWAY  ... 

8lte  E.  KELLOGG  

57  16  WEST  KELLOGG 
401)  W,  DOUGLAS 


58  15  W.  KELLOGG 
41    S.  WEBB 


12IW.  ORME  „ 

46  1  S.  WEBB  RD  ... 
59  2  W.  KELLOGG 
551  6  W.  KELLOGG 
52  S.  WEBB  RD  .„ 
511  S.  WEBB  RD  ... 
5«  S.  ROCK  RD  ... 
82|0  E.  KELLOGG  . 


120  > 


1 

1-71 
1-71 
US 


131 
802  31 


l-« 


611  0  W.  KELLOGG  DR 

911  0  CORPORATE  HIUS  DR 

17  0  MAIN  ST 

77  ij.  AT  QUAIL  RIDGE 


75i  6  ALEXANDRIA  PIKE 

10(  45  RT  60 

OH  E  ASHLAND  PLAZA  

12i  DO  HWY.  180  „ 

231  7  WINCHESTER  AVE  ..._.. 

721  S  US  60 

3033  WINCHESTER  AVE  

105  W.  2ND  ST  

41 HW.  STEPHEN  FOSTER  "" 


HW  f.  31  E.  4  BG  PKWY  

171  I  NEW  HAVEN  RD  

514  E.  STEPHEN  FOSTER  AVE 

1 1  N 

USfe31  RT.  3 ■■■ 

MA  M  ST  

Hv4r.  21  W 


WALNUT  MEADOW  DR  

4  US  21  

4  US  25 

EXIT 

>31  4  CUMBERLAND  TRACE  RD ' 


US  I1W  N 

409131  W.  BYPASS  . 


125fTHREE  SPRINGS  RD 

31  W.  BYPASS 

W.  BYPASS , 

N  


421  J1W  BYPASS 

RT.k  SCOTTSVILLE  RD 


TOPEKA  KS  66614- 

TOPEKAKS  66611- 

TOPEKA  KS  66604- 
TOPEKA  KS  66604- 


TOPEKA  KS  66609- 
TOPEKA  KS  66605- 
TOPEKA  KS  66502- 

TOPEKA  KS  66604- 

TOPEKA  KS  6660»- 

TOPEKA  KS  66606-  .„., 

TOPEKA  KS  66604-  

TOPEKA  KS  66604- 

TOPEKA  KS  66604-  ...... 

WAMEGO  KS  66547-  .... 

WELUNGTON  KS  67152- 
WICHITA  KS  67219- 


WICHITA  KS  67216- . 
WICHITA  KS  67212-  , 
WICHITA  KS  6720»-  . 
WICHITA  KS  67207- . 
WICHITA  KS  67207-  . 


WICHITA  KS  67216- 

WICHITA  KS  67207- 

WICHITA  KS  67207- 

WICHITA  KS  67209- 

WICHITA  KS  67207-1772  . 

WICHITA  KS  6721-4- 

WICHITA  KS  67207- 

WICHITA  KS  67209-  .„. 

WICHITA  KS  67202- 


WICHITA  KS  67209-  „.. 
WICHITA  KS  67207-  ^ 
WICHITA  KS  67213- 

WICHITA  KS  67207- 

WICHITA  KS  67209- ..... 
WICHITA  KS  67209-  „„. 
WICHITA  KS  67207-  ^ 
WICHITA  KS  67207-  .„„ 
WICHITA  KS  67207-  .,.„ 
WICHITA  KS  67207- .._. 
WICHITA  KS  67209-  „.„ 
WICHITA  KS  67207- ..... 
WINFIELD  KS  67156-  ... 
WINFIELDKS6715ft-... 


ALEXANDRIA  KY  41001- 
ASHUNOKY41102-...... 

ASHLAND  KY  41 101-......, 

ASHLAND  KY  41101- „ 

ASHLAND  KY411 01-. ...... 

ASHLAND  KY  41101- 

ASHLAND  KY  41101- 

AUGUSTA  KY  41002-  

BARDSTOWN  KY  40004- 

BARDSTOWN  KY  40004- 
BAROSTOWN  KY  40004- 
BARDSTOWN  KY  40004- 
BEATTYVILLEKY41311- 
BEAVER  DAM  KY  42320- 

BEREA  KY  40403- 

6EREA  KY  40403- 

BEREA  KY  40403- 

BEREA  KY  40403- „ 

BEREA  KY  40403- 

BEREA  KY  40403- . 


BOWUNG  GREEN  KY  42101- 

BOWLING  GREEN  KY  42101- 
BOWLING  GREEN  KY  42101-  , 

BOWLING  GREEN  KY  42101-  , 
BOWLING  GREEN  KY  42101-  , 
BOWLING  GREEN  KY  42101-  , 
BOWLING  GREEN  KY  42101-  . 

BOWUNG  GREEN  KY  42101-  . 
BOWUNG  GREEN  KY  42101-  . 


«... 


(913)272-9550 

(913)267-1681 

(913)273-6969 
(913)273-6800 

(913)266-4700 
(913)272-8283 
(913)537-1022 
(913)273-9888 
(913)267-1800 
(913)233-3800 
(913)273-5365 
(913)222t«538 
(913)273-6100 
(913)456-2304 
(316)326-2266 
(316)832-9387 

(316)522-1800 
(316)945-2600 
(316)945-5261 
(316)684-5261 
(316)685-3777 

(316)529-4100 
(316)686-7131 
(316)686-7131 
(316)942-1341 
(316)681-2881 
(316)265-4679 
(316)685-9415 
(316)945-6440 
(316)262-5000 

(316)942-7911 
(316)686-7331 
(316)263-1061 

(316)684-6363 
(316)943-3800 
(316)942-0900 
(316)686-3888 
(316)684-1111 
(316)68&-7131 
(316)68&-B291 
(316)943-2373 
(316)651-0333 
(316)221-9050 
(316)221-7529 

(606)635-9344 
(606)928-4999 
(606)329-0055 
(606)928-3600 
(606)324-0330 
(606)928-9501 
(606)325^761 
(606)75&-2603 
(502)34»-3977 

(502)348-9253 
(502)348-1112 
(5021348-1700 
(606)464-2225 
(502)274-7121 
(606)986-9358 
(606)986-2384 
(606)988-7373 
(606)98fr-«323 
(606)986-9311 
(606)986-8426 
(502)782-3800 

(502)842-2424 
(502)843-3264 

(502)843-3200 
(502)842-0328 
(502)842-0321 
(502)781-5200 

(502)842-0351 
(502)781-6470 
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KY0367  ECONO  TRAVEL  LODGE  

KY0368  FAIRFIELD  INN  MARRK3TT  .. 

KY0369  HAMPTON  INN  

KY0370  HOUDAY  INN  

KY0371  HOWARD  JOHNSONS  BLDG 
2. 

KY0372  MOTEL  6 

KY0373  NEW  FRIENDSHIP  INN  

KY0374  QUALITY  MOTEL 

KY0375  RAMADA  INN _ 

KY0376  SCOTTISH  INN  

KY0377  SUPER  8  MOTEL  

KYC378  TOPPER  MOTEL  

KY0379  WESTERN  HILLS  MOTEL  ..... 

KY0380  ABES  CONTRY  VILLAGE  

KY0392  BUCKHORN  LAKE  STATE 
RESORT  PARK. 

KY0383  RIVERFRONT  LODGE  

KY0381  ALDRAY  MOTEL 

KY0382  COUNTRY  INN  

KY0010  FOX  FIRE  MOTOR  INN  

KY0386  BEST  WESTERN  MOTEL  

KY0011  LAKEVIEW  MOTEL 

KY0012  TOWNE  MOTEL 

KY0013  DAYS  INN  

KY0014  GENERAL  BUTLER  STATE 
RESORT  PK 

KY0015  HOUDAY  INN  CARROLLTON 

KY0086  HOUDAY  INN  CARROLLTON 

KY0016  STAR  MOTEL  I  

KY0017  CARONODA  MOTEL  

KY0018  ECONOMY  INN 

KY0019  BEST  WESTERN  COLUMBIA 

KY0020  LAKEWAY  MOTEL 

KY0021  CORBIN  MOTEL  

KY0022  CUMBERLAND  FALLS  CAB- 
INS SRP 

KY0023  CUMBERLAND  FALLS 

LODGE  SRP. 

KY0024  HOUDAY  INN  CORBIN  

KY0025  KNIGHTS  INN  MOTEL 

KY0026  RED  CARPET  INN  

KY0027  SUPER  8  MOTEL  

KY0394  (3UAUTY  HOTEL  RIVER- 
VIEW. 

KY0028  RIVERCENTER  HOTEL 

KY0029  CUMBERLAND  MOTEL 

KY0030  KOAL  TOWN  MOTEL  

KY0031  EVERGREEN  MOTEL  

KY0032  CONSTITUTIONAL  CT 

MOTEL 

KY0402  HOLIDAY  INN  DANVILLE  

KY0033  SUPER  8  MOTEL  

KY0034  BK3  SAVINGS  MOTEL 

KY0035  DRY  RIOGE  MOTOR  INN  

KY0036  SUPER  8  MOTEL  

KY0037  LAKE  MALONE  INN 

KY0038  EDDY  CREEK  RESORT  

KY0039  HOUDAY  HILLS  RESORT  .... 

KY0040  TWIN  TIKI  MOTEL  

KY0041  BUDGET  HOLIDAY  MOTEL  .. 

KY0042  COMFORT  INN-ELIZABETH- 
TOWN. 

KY0043  HOLIDAY  INN  NORTH 
MOTEL. 

KY0044  MOTEL  SIX  INC 

KY0045  RED  CARPET  INN „ 

KY0006  ROADWAY  INN  4  MOTEL  .... 

KY0407  RODEWAY  INN 

KY0046  SUPER  8  MOTEL  

KY0047  AIRPORT  INN  

KY0395  COMFORT  INN/ERUNGER  . 

KY0404  ECONO  LODGE  ERLANGER 

KY0048  HOUDAY  INN  CINCINNATI 
AIRPORT. 

KY0049  ROUGH  RIVER  STATE  PARK 

KY0050  ST  CLAIR  MOTEL 

KY0051  CINCINNATI  AIRPORT 

TRAVEL  LODGE. 

KY0052  DEVON  MOTOR  LODGE  

KY0053  HAMPTON  INN  _„ 

KY0054  HILTON  INN 

KY00S6  HOUDAY  MN  MOTEL „.. 

KY00S6  KNKaHTS  INN  5  BLDGS 

KY0057  MARRIOTT  FAIRFIELD  INN  .. 


POfiOXei 


POBOX  1000 


PO  BOX  417 
POBOX  955 


POBOX  325 


PO  BOX  108 
POBOX  159 


POBOX  256 


POBOX  86 


POBOX  56 


POBOX  406 
POBOX  800 


RT.  14  

1940  MEL  BROWNING  RD 

US  23  4  THREE  SPRINGS  RD 

US  231  4  1-65      

523  31 W  BYPASS 


3139  SCOTTSVILLE  RO 

3160  SCOTTSVILLE  RD  „ 

3820  SCOTTSVILLE  RD  

3929  SCOTTSVILLE  RD  . 

3410  SCOTTSVILLE  RD  ...... 

250  CUMBERLAND  TRACE  RD 

427  31  W.  BYPASS „ 

HWY.  68  4  231 

Hv»nr.  448 : 

HC  36 „.... 


HWY  68  E 

5909  HOPKINSVrLLERD" 

US  62  &  1-24  

1400  E.  BROADWAY  

1501  N.  US  HWY.  68  . 

505  S.  COLUMBIA  

1-71  4  HWY.  227      

HWY.  227  


171  4  HWY.  227  . 


US  31  W.  SOUTH 

RT.  4  

US  62  AT  431 

1102  JAMESTOWN  RD 

705  RUSSELL  RD  

HWY.  25  W 
HWY.  90  


HWY.  90 


1910  CUMBERLAND  FALLS  HWi 

RT.  11  

1891  CUMBERLAND  FALLS  HWY 

256  AL  CUMB.  PKWY . 

666  W.  5TH  ST 


10  E.  SECOND  .... 
2203  E.  MAIN  ST 

US  119 

US  27 

135  E.  MAIN  ST  .. 


DANVILLE  BYPASS  4  U.S.  127 

3363  HWY.  150  

175  EXIT  159 

SR  22  EXIT  69  BROADWAY  .„. 

88  BLACKBURN  LN  „. 

HWY.  973  .'. , 

HWY.  93  

RT.  1 . 

HWY.  62  4  641  


715  E.  DIXIE 

122  N.  MAIN  ST  


XT  1-65  4  US  62 


HWY.  62  E.  KY  TNPK 

711  E.  DIXIE 

656  E.  DIXIE „„ 

656  E.  DIXIE 

US  62 

648  DONALDSON 

630  DONALDSON  RD 

633  DONALDSON  ROAD  

1717  AIRPORT  EXCHANGE  BLVO 


RT.  1  HWY.  79 
7915  US  42 


8318  DIXIE  HWY  ..„. 

1-75  4  EX  182  

7373  TURFWAY  RD 
8050  US  42. 

8048  DREAM  ST 

50  CAVAUER  BLVO 


BOWUNG  GREEN  KY  42101- 
BOWLING  GREEN  KY  42101- 
BOWLlNG  GREEN  KY  42101- 
BOWLING  GREEN  KY  42101- 
BOWLING  GREEN  KY  42101- 

BOWLING  GREEN  KY  42101- 
BOWLING  GREEN  KY  42101- 
BOWLING  GREEN  KY  42101- 
BOWLING  GREEN  KY  42101- 
BOWLING  GREEN  KY  42101- 
BOWUNG  GREEN  KY  42101- 
BOWUNG  GREEN  KY  42101- 
BOWLING  GREEN  KY  42101- 
BRANDENBURG  KY  40108-  . 
BUCKHORN  KY  41721-  _. 


BURKESVILLE  KY  42717-  

CADIZ  KY  42211-  

CADIZ  KY  42211-  

CALVERT  CITY  KY  42029-  ..„. 
CAMPBELLSVILLE  KY  42718- 
CAMPBELLSVILLE  KY  42718- 
CAMPBELLSVILLE  KY  42718- 

CARROLLTON  KY  41008-  

CARROLLTON  KY  41008-  , 

CARROLLTON  KY  41008-  , 

CARROLLTON  KY  41008-  ..._, 

CAVE  CITY  KY  42127- „, 

CENTRAL  CITY  KY  42330-  ..... 
CENTRAL  CITY  KY  42330-  ..„, 

CXDLUMBIA  KY  42728- 

COLUMBIA  KY  42728- 

CORBIN  KY  40701- 

CORBIN  KY  40701- 


CORBIN  KY  40701-  . 


CORBIN  KY  40701-  ... 
CORBIN  KY  40701-  .„ 
OORBm  KY  40701-  ... 
CORBIN  KY  40701-  ... 
COVINGTON  KY  41011-  .... 

COVINGTON  KY  4101 1-  .... 
CUMBERLAND  KY  40823-  . 
CUMBERLAND  KY  40823-  . 
CYNTHIANA  KY  41031- 
DANVILLE  KY  40422-  . 

DANVILLE  KY  40422-  .. 
DANVILLE  KY  40422-  .. 
DRY  RIDGE  KY  4 1035- 
ORY  RIDGE  KY  41035- 
DRY  RIOGE  KY  41035- 

DUNMORE  KY  42339- 

EDOYVILLE  KY  42038- 

EDOWILLE  KY  42038- 

EDOYVILLE  KY  42038- 

EUZABETHTOWN  KY  42701-  . 
ELIZABETHTOWN  KY  42701-  . 

ELIZABETHTOWN  KY  42701-  . 

ELIZABETHTOWN  KY  42701-  . 
ELIZABETHTOWN  KY  42701-  . 
ELIZABETHTOWN  KY  42701-  . 
EUZABETHTOWN  KY  42701-  . 
ELIZABETHTOWN  KY  42701-  . 

ERLANGER  KY  41018- 

ERLANGER  KY  4101ft- 

ERLANGER  KY  41018- 

ERLANGER  KY  41018- 

FALLS  OF  ROUGH  KY  4011»- 
FALLS  OF  ROUGH  KY  40119- 
FLORENCE  KY  41042-  


FLORENCE  KY  41 042- 
FLORENCE  KY  41042- 
FLORENCE  KY  41042- 
FLORENCE  KY  41042- 
FLORENCE  KY  41042- 
FLORENCE  KY  41042- 


(502)781-6181 
(502)782-6933 
(502)842-4100 
(502)781-1500 
(502)842-9453 

(502)781-2639 
(502)781-3460 
(502)843-1163 
(502)781-3000 
(502)781-6550 
(502)781-9594 
(502)842^273 
(502)842-5633 
(502)422-2282 
(800)325-0058 

(502)854-3300 
(502)522-9953 
(502)522-7007 
(502)395-7162 
(502)465-7001 
(502)465-8139 
(502)465-8171 
(502)732-9301 
(800)325-0078 

(502)732-6661 
(502)732-6661 
(502)773-2983 
(502)754-1320 
(502)754-2421 
(502)384-9744 
(502)384-2161 
(606)549-1500 
(606)528-4121 

(606)528-4121 

(606)528-6301 
(606)523-1500 
(606)528-7100 
(606)528-8888 
'  (606)491-1200 

(606)261-8400 
(606)589-2123 
(606)58»-2123 
(606)23»-5460 
(606)325-4761 

(606)236-eC00 
(606)236-8881 
(606)824-4774 
(606)837-5150 
(606)824-3700 
(502)657-2121 
(502)388-2271 
(502)38ft-7236 
(502)388-2281 
(502)765-2111 
(502)769-3030 

(502)769-2344 

(502)769-3102 
(502)765-2194 

(  ) 

(S02)76»-2331 
(502)737-1088 
(606)342-6200 
(606)727-^400 
(606)342-5500 
(606)371-2233 

(800)325-1713 
(502)257-2561 
(606)371-4700 

(606)371-6763 
(606)283-1600 
(606)371-4400 
(606)371-2700 
(606)371-971 1 
(606)371-4800 


UMI 
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KYC»58 
KY0059 
KY0063 
KY0060 
KY0061 
KY0062 
BU)G 
KY0064 
KY0065 
KY0066 
KY0067 
KY0068 
KYC1069 
KY0070 
KY0071 
Ky0393 


MOTEL  SIX  „ 

SK3NATURE  WN  „ 

SCXJTHWAY  MOTEL  ._. 
SUPER  EIGHT  MOTEL 

TURFSIDE  MOTEL 

WLDWOOO     MOTOR 


INN 


BEST  WESTERN  PARKSIDE 

HOUDAY  INN  CAPITAL  

RAMADA  STATE  CAPITAL  ... 

SUPER  8  MOTEL  

EXEGUTTVE  INN 

KY  MOTEL  BLDG  7  

SUPER  8  MOTEL  

CROSS  COUNTRY  INN  

DRAWBRIDGE  MOTOR  INN 
THE  GARRISON  BLDG. 
KY0073    HOUDAY  INN  SOUTH „ 

LOOKOUT  MOTEL  _.. 

QUALITY  INN 

DAYS  INN  

ECONO         LODGE         OF 
GEORGETOWN. 
KY0078    RAMADA  INN _ 

SHONEY^  INN  ...  _ 

SUPER  8  MOTEL  .„ 

KEN  BAR  INN  

RAMADA  INN  RESORT 

FOUR  SEASONS  INN  ....„ 

TOWN  MOTEL 

KY  BARKLEY  LAKES  INN 

ECONO  LODGE _.... 

GREENBO     LAKE     STATE 
PARK  LODGE. 
KY0088    WRXjHTS  MOTEL 

DANOEE  MOTEL „ 

KENIAKE   STATE   RESORT 


KY0074 
KY0075 
KY0076 
KY0077 


KY0079 
KY0007 
KY0080 
KY0081 
KY0082 
KY0083 
KY0084 
KY008S 
KY0087 


KYooas 

KY0090 
PARK 
KY0091 
KY0092 
KY0093 
KY0398 
KY0094 
KY0095 
KY0096 
KY0097 
KY0099 
KY0098 
KY0100 
KY0101 
KY0388 


BRECKINRIDGE  INN 

ACKLEY  MOTEL 

BAYS  MOTEL  

BEST  WESTERN  HARLAN  ._ 

JONES  MOTEL 

BEST  WESTERN  MOTEL  ..... 

CARO<NAL  MOTEL 

SHAKER  TOWN „  .. 

HOUDAY  INN  _ 

PLEASURE  COVE  MOTEL  ._ 

SUPER  8  MOTEL  

DAYS  NN 

HEWERSON  " "bowi^OWN 
MOTEL. 
KY0J02    HENDERSON  HOTEL  

HOUDAY  MOTEL  

SCOTTISH  INN 

SUGAR  CREEK  INN 

MOTEL  80 

QUILTMAKERS  INN  

CRUISE  INN  MOTEL  

BELMONT  LODGE  

BEST  WESTERN  OF  HOP- 
KINSVILLE. 
KY0110    CHICAGOAN  MOTEL  

ECONO  LODGE 

HOUDAY  INN  MOTEL 

TRAVEL  INN  OF  HOPKINS- 


KY0103 
KY0104 
KY0105 
KY0106 
KY0107 
KY0387 
KY0108 
KY0109 


PO  BOX  66  .... 


POB0X44C 
PO  BOX  562 


PO  BOX  522 


PO  BOX  999 


PO  BOX  896 


KY0112 
KY0111 
KY0113 

V1LLE. 
KY0»14 
KY0001 
KY0117 
KY0115 
KY0116 
KY0T18 

PARK. 
KY0119 
KY0120 


BLUE  GRASS  MOTEL _. 

OAK  TREE  INN „ „.. 

JACKSON  INN  

PAUL-S  MOTEL  BLDG.  A 

JAMESTOWN  COURT 

LAKE  CUMBERLAND  STATE 


RELAX  INN  

BEST  WESTERN  LUXBURY 

HOTEL. 
KY0121     HOUY  HILL  MOTEL  . 
KY0t22    ECONO  LODGE  .... 
KY013a    BEST     WESTERN     BRATZ 

PARK  INN. 
KY0123    BEST  WESTERN  REGENCY 
KY0124    BRYAN  STATION  INN 
KY0125    CA»ff>BEa  HOUSE  INN 
KY0126    CATAUNA  MOTEL 
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792  r  DREAM  ST  

30  ;avauer  blvd  .„ 

81J  I  DIXIE  HWY  

792  J  DREAM  ST  _ 

650 1  DIXIE  HWY 

780  >  US  42 


RT. 
US 


80    WENAULT  ROAD 
40S  WILKINSON  BLVD 
855  LOUISVILLE  RD 
^22  i  US  HIGHWAY  127  S 

i31  W.  g. 

I1WN  . 
260  1  SCOTTSVILLE  RD 
235  I  ROYAL  INN 
RO'  AL  DR.  &  BUTTERMILK  PIKE 

210    DIXIE  HWY 

170    DIXIE  HWY 

HW.  51  N  . 

1-7; 

3071    PARIS  PIKE 


401 
200 
250 
HW 
HW 
HW^ 
604 
I 


3ELEPLAIN  .. 
5HONEY  DR 
5HONEY  DR 

541   

62  

31  E 


^APPy  VALLEY  RO 
31 


•24  EXIT ; 


HCl 


US 
217 

RT. 


i  3  BYPASS  

10PKINSVILLE  RD 


4TH 
S. 


i  MAIN  ST 

ST 

421 


MMN 


601 

17591s 

2820 

2077 

HWY 

MAIh 

US 

1201 

4101 


RT. 
1005 


459 
C0( 
120 


2241 
273 
1375 
208 


2324  S.  HWY  421 

421   „ 

127  

COLLEGE  _ 

RO 

^      BOONE  PKWY 

I  WVIN  ST 

BOONE  PKWY 

US  41  N 

GREEN  ST  


HW>. 
HW\ 
814 
LEXt^GTON  I 

danIel 

524 

DAN^L 
2044 
425 


I/ASHINGTON  ST 

GREEN  ST 

US  41  N 

US  41  N 

80  

ST  

31  E  


E.  9TH  ST 

FT.  CAMPBELL  BLVD 


1013N^M.AINST 
2916  FT.  CAMPBELL  BLVD 
2910  FT.  CAMPBELL  BLVD 
2625  fT.  CAMPBELL  BLVD 

RT.aHWY.  90  4  31  W 

HWY  52  RICHMOND  RD 

OLD  n.  15 

OLD  «T.  151 168  MAIN  ST 

PO  B  5X  366  __ 

5465  STATE  PARK  RD 


JEW  MOODY  LN 


V 
COMI  tERCE 


V 


MAIN  .._ 

DR.  &  WK  PKWY 
SECOND „. 


ELKHORN  _. 

CIR.  NE 

lARRODSBURG 

CIR.  NW  ...,„ 


^  iW 


FLORENCE  KY  41042- 
FLORENCE  KY  41042- 
FLORENCEKY41042- 
FLORENCE  KY  41042- 
FLORENCE  KY  41042- 
FLORENCE  KY  41042- 


FRANKFORT  KY  40601-  ._.. 
FRANKFORT  KY  40601-  _.„ 
FRANKFORT  KY  40601-  . 
FRANKFORT  KY  40601-  ._ 
FRANKLIN  KY  42134-  .. 
FRANKUN  KY  42134-  .. . 
FRANKUN  KY  42134-  .„... 
FT.  MITCHELL  KY  41017-  .. 
FT.  MITCHELL  KY  41017-  .. 

FT.  MITCHELL  KY  41017-  .. 
FT.  WRIGHT  KY  41011-.... 

FULTON  KY  42041-  „_ 

GEORGETOWN  KY  40324- 
GEORGETOWN  KY  40324- 

GEORGETOWN  KY  40324- 
GEORGETOWN  KY  40324-  . 
GEORGETOWN  KY  40324-  . 
GILBERTSVILLE  KY  42044- 
GILBERTSVIUE  KY  42044- 

GLASGOW  KY  42141-  _.. 

GLASGOW  KY  42141- 

GRAND  RIVERS  KY  42045- 

GRAYSON  KY  41 143- 

GREENUP  KY  41 121- „ 


GREENUP  KY  41144-  

GREENVILLE  KY  4234fr- 
HARDIN  KY  42048-  


HARDINSBURG  KY  40143- 

HARLAN  KY  40831-  .„ 

HARLAN  KY  40831- 

HARLAN  KY  40831- 

HARLAN  KY  40831-  

HARRODS8URG  KY  40330- 
HARRODSBURG  KY  4033O- 
HARRODSBURG  KY  4033O- 

HAZARD  KY  41701- 

HAZARD  KY  41701- 

HAZARD  KY  41701- 

HENDERSON  KY  42420- 
HENDERSON  KY  42420- 


HENDERSON  KY  42420-  ... 
HENDERSON  KY  42420-  _ 
HENDERSON  KY  4242(^  „ 
HENDERSON  KY  42420-  _, 

HINDMAN  KY  41822- 

HINDMAN  KY  41822-  „ 

HOOQENVtLLE  KY  4274ft- 
HOPKINSVILLE  KY  42240- 
HOPKINSVILLE  KY  42240- 

HOPKINSVILLE  KY  42240-  . 
HOPKINSVILLE  KY  42240-  . 
HOPKINSVILLE  KY  42240-  . 
HOPKINSVIUE  KY  42240-  . 

HORSE  CRAVE  KY  42749- 
IRVINE  KY  40336-  , 


JACKSON  KY  41339- _, 

JACKSON  KY  41339- 

JAMESTOWN  KY  42629-  .... 
JAMESTOWN  KY  42629-  . 


KUTTAWA  KY  42055- 
LAGRANGE  KY  40031- 


LEBANON  KY  40033- 

LEITCHFIELD  KY  42754- 
LEXINGTON  KY  40507-  .. 

LEXINGTON  KY  40505-  .. 
LEXINGTON  KY  4050&-  ... 
LEXINGTON  KY  4050fr-  ... 
LEXINGTON  KY  40505-  „. 


(606)283-0909 
(606)371-0081 
(606)526-2767 
(606)28»-1221 
(606)371-6181 
(606)371-6300 

(502)695-6111 
(502)227-5100 
(502)227-2282 
(502)875-3220 
(502)586-3291 
(502)586^1486 
(502)586-6885 
(606)341-2090 
(606)341-2800 

(606)331-1500 
(606)431-5141 
(502)472-2342 
(502)863-5000 
(502)863-2240 

(502)863-1166 
(502)868-9800 
(502)863-4888 
(502)362-8652 
(502)362-4278 
(502)678-1000 
(505)651-2169 
(502)928-2700 
(606)474-7854 
(606)473-7324 

(606)473-7782 
(502)338-4621 
(800)325-0143 

(502)75&-9234 
(606)57^-1868 
(606)573-4660 
(606)573-3385 
(606)573-1140 
(606)734-9431 
(502)734-4218 
(606)734-6411 
(606)43&-4428 
(606)439-2345 
(606)43&-8888 
(502)826-6600 
(502)877-2577 

(502)827-2577 
(502)827-2577 
(502)827-1806 
(502)827-0127 
(606)785-3126 
(606)785-6622 
(502)358-9998 
(502)886-8191 
(502)886-9000 

(502)886-0525 
(502)88ft-S242 
(502)888-4413 
(502)866-5317 

(502)786-2316 
(606)723-2600 
(606)666-7551 
(606)666-2471 
(502)343-2364 
(800)325-1709 

(502)388-2285 
(502)222-5500 

(502)692-2175 
(       )       - 
(606)231-1777 

(606)293-2202 
(606)299-4162 
(606)25S-4281 
(606)299-8281 
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KY0127  CONGRESS  INN  MOTEL  

KV0128  CONTINENTAL  INN  MOTEL  . 

KY0129  COURTYARD  BY  MARRIOTT 

KY0130  DAYS  INN  

KY0131  DAYS  INN  MOTEL  SOUTH  ... 

KY0132  DAYS  MOTEL  

KY0133  ECONO  LODGE 

KY0134  ECONO  LODGE 

KY0136  ECONOMY  INN 

KY0136  ELDORADO  MOTEL 

KY0137  FRENCH  QUARTER  INN  

KY0139  GREENLEAF  INN  

KY0140  HAMPTON  INN  

KY0141  HARLEY  MOTEL 

KY0143  HILTON  SUITES  HOTEL  OF 

LEXINGTON  GREEN. 

KY0142  HOUDAY  INN  NORTH  

KY0144  HOUDAY  INN  SOUTH 

KY0145  HYATT  REGENCY  HOTEL  .... 

KY0146  KEENELODGE  MOTOR  INN  . 

KY0147  KNIGHTS  INN  

KY0148  KNIGHTS  INN  

KY0149  LAQUINTA  INN  

KY0406  LEXINGTON  FAIRRELD  INN 

KY0401  LEXINGTON  HAMPTON  INN 

KY01S0  LEXINGTON  MOTOR  LODGE 

KY0151  LEXINGTON  RAMADA  

KY0152  MARRIOTTS  GRIFFIN  GATE 

RESORT. 

KY0153  MICROTEL 

KY0154  MOTEL  6 

KY0155  NEW  CIRCLE  INN  

KY0156  QUALITY  INN  NORTHWEST 

KY0157  RADISSON  PLAZA  LEXING- 
TON. 

KY0158  RED  ROOF  INN  

KY0158  RED  ROOF  INN  

KY0160  RESIDENCE  INN  

KY0161  SHONEVS  INN „. 

KY0162  SIGNATURE  INN  

KY0163  SPORTSMAN  MOTEL  

KY0164  SPRINCaS  INN  

KY0399  STUDKD  PLUS  HOTEL 

KY0400  STUDIO  PLUS  HOTEL  

KY0165  SUPER  8  MOTEL  „. 

KY0166  THE  KENTUCKY  INN  

KY0167  TRAVELODGE  „.. 

KY0168  WILSON  INN  

KY0169  BEST     WESTERN     MOTEL 

HARVEST  INN. 

KYOITO  DAYS  INN  MOTEL 

KYOltl  ECONOMY  INN 

KY0172  RAMADA  INN 

KY0173  TOWN  CENTER  MOTEL 

KY0174  WEST  GATE  INN 

KY0175  ARCHWAY  MOTEL  BLDG  4  . 

KY0176  BROWN  HOTEL 

KY0177  BROWN  MOTEL  

KY0178  CAPRI  MOTEL 

KY0179  COURTYARD  BY  MARRIOTT 

KY0180  DAYS  INN  EAST 

KY0008  EXECUTIVE  INN „.... 

KY0009  EXECUTIVE  INN  WEST  

KY0181  FAIRFIELD  INN  MARRKJTT  .. 

KY0204  STUDIO  PLUS  

KY0182  GALT  HOUSE  EAST 

KY0183  HAMPTON  INN  

KY0184  HOLIDAY      INN      AIRPORT 

EAST. 

KY0185  HOUDAY      INN      AIRPORT 

SOUTH. 

KY0186  HOLIDAY  INN  DOWNTOWN  . 

KY0187  HOLIDAY        INN        HURST- 

BOURNE 

KY0188  HOUDAY  INN  RIVERMONT  .. 

KY0189  HYATT  REGENCY  

KY0190  HYATT  REGENCY 

KY0191  KNIGHTS  INN  

KY0192  LITTLE  BIFFS  MOTEL 

KY0193  LOUISVILLE  MANOR  MOTEL 

KY0194  MOTEL  6  BLDG  A  

KY0003  MOTEL  6  BLDG  B  

KY0004  MOTEL  6  BLDG  C  

KY0195  OLD  LOUISVILLE  INN  

KY0196  RADISSON  HOTEL  EAST  „... 
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1700  N.BROADWAY 

801  NEW  CIR.  NE 

775  NEWTOWN  

826  NEW  CIR.  NE „ 

5575  ATHENS  BOONESBORO 

1420  VERSAILLES 

5527  ATHENS  BOONESBORO 

925  NEWTOWN  

1675  N.  BROADWAY 

3440  VERSAILLES 

2601  RICHMOND 

2280  NICHOLASVILlf 

2251  ELKHORN  ™. 

2143  N.  BROADWAY  . 
3195  NICHOLASVILLE 


1950  NEWTOWN  

5532  ATHENS  BOONESBORO 

400  W.  VIME „. 

5556  VERSAILLES 

1935  STANTON  WAY 

2250  ELKHORN 

1919  STATON  

3050  LAKE  CREST  CIRCLE 
3060  LAKE  CREST  CIRCLE 
120S  NEW  CIR.  NE  ... 

1938  STANTON 

1800  NEWTOWN  

2240  BUENA  VISTA  . 

2260  ELKHORN  

588  NEW  OR.  NE  .„.. 
1050  NEWTON  PIKE 
369  W.  VINE 

2651  WILHITE  

483  HAGGARD  „_ 
1080  NEWTOWN 
2753  RICHMOND 
E.  2381  BUENA  VISTA 
1 107  WINCHESTER  ..„. 
2020  HARROOSBURG 

2750  GRIBBIN  DR 

3575  TATES  CREEK  „. 
2351  BUENA  VISTA  ..„. 
525  WALLER  „, 


1987  N.  BROADWAY 
2400  BUENA  VISTA  „ 
HWY.  80  a  1-75 „ 


HWY.  80  &  1-75  . 
1232  N.  MAIN  .... 


HWY.  192  &  1-75  , 

500  N.  MAIN  

RT.  13  

10615  DIXIE  HWY  .... 

675  S.  4TH  ST 

335  W.  BROADWAY 
10517  DIXIE  


9608  BLAIRWOOO  RD  .. 
4621  SHELBYVILLE  RD 

978  PHILUPS  LN  

830  PHILLIPS  LN  

9400  BLAIRWOOO  RD  _ 
1401  BROWNS  LN 

140  N.  4TH  AVE „ 

1902  EMBASSY  SO.  BLVD 
1465  GARDINER  LN  

3317  FERN  VALLEY  RO 


120  W.  BROADWAY  

1325  S.  HURSTBOURNE  PKWY 


1041  ZORNAVE  

320  W.  JEFFERSON 

301  S.  4TH  AVE  ._ 

1850  EMBASSY  SO.  BLVD 

13305  DIXIE  HWY 

4600  DIXIE  HWY 
3304  BAROSTOWN  RO 
3304  BAROSTOWN  RD 
3304  BAROSTOWN  RO 
1359  S.  THIRD  ST 
1903  EMBASSY  SO.  BLVD 


LEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 
lEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 


KY  40505-  

KY  40505-  

KY  40505-  

KY  40505-  

KY  40505-  

KY  40505- 

KY  40505- 

KY  40505-  . 

KY  40505-  

KY  40505-  

KY  40505-  

KY  40505-  

KY  40505-  

KY  40505-  

KY  40503-3309 


LEXINGTON  KY 
LEXINGTON  KY 
LEXINGTON  KY 
LEXINGTON  KY 
LEXINGTON  KY 
LEXINGTON  KY 
LEXINGTON  KY 
LEXINGTON  KY 
LEXINGTON  KY 
LEXINGTON  KY 
LEXINGTON  KY 
LEXINGTON  KY 


40505- 
40505- 
40505- 
4050&- 

40511- 
40505- 
40511- 
40513- 
40513- 
40511- 
40511- 
40511- 


LEXINGTON  KY  40505- 

LEXINGTON  KY  40505- „ 

LEXINGTON  KY  40505- 

LEXINGTON  KY  4051 1-1279 
LEXINGTON  KY  40507-  . 


LEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 
LEXINGTON 
LONDON  KY 

LONDON  KY 
LONDON  KY 
LONDON  KY 
LONDON  KY 
LONDON  KY 
LOUISVILLE 
LOUISVILLE 
LOUISVILLE 
LOUISVILLE 
LOUISVILLE 
LOUISVILLE 
LOUISVILLE 
LOUISVILLE 
LOUISVILLE 
LOUISVILLE 
L<XJISVILLE 
LOUISVILLE 
LOUISVILLE 


KY  40505- 
KY  40505- 
KY  40505- 
KY  40505- 
KY  40506- 
KY  40505- 
KY  40503- 
KY  40517- 
KY40517- 
KY  40505- 
KY  40505- 
KY  40505- 
KY  40505- 
40741-  ..... 

40741-  

40741-  

40741-  

40741-  ..„. 

40741-  

KY  40272- 
KY  40202- 
KY  40202- 
KY  40272-  , 
KY  40222-  , 
KY  40207- 
KY  40213-  , 
KY  40213-  . 
KY  40222-  , 
KY  40207-  . 
KY  40202-  . 
KY  20369-  . 
KY  40213-  . 


LOUISVILLE  KY  40213- 

LOUISVILLE  KY  40202- 
LOUISVILLE  KY  40222- 

LOUISVILLE  KY  40206- 
LOUISVILLE  KY  40202- 
LCXJISVILLE  KY  40202- 
LOUISVILLE  KY  40269- 
LOUISVILLE  KY  40272- 
LOUISVILLE  KY  40216- 
LOUISVILLE  KY  40218- 
LOUISVILLE  KY  40218- 
LOUISViaEKY40218- 
LOUISVIUE  KY  40208- 
LOUISVILLE  KY  402^- 


(606)299-6226 
(606)299-5281 
(606)253-4646 
(606)252-2262 
(606)263-3100 
(606)252-5561 
(606)263-5101 
(606)231-6300 
(606)293-1421 
(606)255-8451 
(606)268-0060 
(606)277-1191 
(606)29»-2613 
(606)299-1261 
'(606)271-4000 

(606)233-0512 
(606)265-5241 
(606)253-1234 
(606)254-6699 
(606)231-0232 
(606)299-8481 
(606)231-7551 
(606)224-3338 
(606)22»-0088 
(606)25&-3a37 
(606)259-1311 
(606)231-6100 

(606)299-9600 
(606)293-1431 
(606)233-3538 
(606)253-0561 
(606)231-9000 

(606)277-9400 
(606)293-2626 
(606)231-6191 
(606)269-4999 
(606)299-0302 
(606)252-4401 
(606)277-5751 
(606)266-4800 
(606)271-6160 
(606)299-6241 
(606)254-1177 
(606)299-1202 
(606)293-€113 
(606)864-2222 

(606)878-9800 
(606)864-8867 
(606)864-7331 
(606)864-4101 
(606)878-7330 
(502)937-0937 
(502)583-1234 
(502)583-1234 
(502)937-4420 
(502)42»-0006 
(502)896-8871 

(      )      - 

(502)367-2251 

(502)33»-1900 

(502)897-2559 

(502)589-5200 

(502)491-2577 

(502)452-6361 

(502)964-3311 

(502)582-2241 
(502)426-2600 

(502)897-5101 
(502)587-3434 
(502)587-3434 
(502)491-1040 
(502)937-1970 
(502)447-2440 
(502)456-2861 
(502)456-2861 
(502)456-2861 
(502)635-1574 
(502)499-6220 


UMI 
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KY01W    RAMAOA  AIRPORT  EAST  ..„ 
KYOISe    RAMAOA     INN      BROWNS- 
BOROEAST. 

KY0005    RED  ROOF  INN  

RED  ROOF  INN  ..„ ™„ 

RED  ROOF  INN 

RESIDENCE  INN  MARRIOTT 

SffiLBACH  HOTEL  

SIGNATURE  INN 

STUDIO       PLUS       HURST- 
BOURNE 

KY0206    SUPER  8  MOTEL  „„  . 

THRIFTY  DUTCHMAN 

TRAVEL  LODGE 

TRAVEL  LODGE  „ 

TRAVEL  LODGE  CON.  CTR 

TRIMER-S  VALLEY  MOTEL  ., 

WILSON  INN  AIRPORT 

WILSON  INN  EAST  

BARREN  RIVER  STATE  RE- 
SORT  PARK 
KY02U    BIG  SPRING  INN 

DAYS  INN  

RED  CARDINAL  INN  

BOONE  PARKWAY  MOTEL  .. 

COZY  MOTEL 

TOBIN  MOTEL 

RAMADA  INN 

RIGGS  MOTEL  

SUPER  8  MOTEL  .... 

BEST  WESTERN  MOTEL  .„.. 

ANCHOR  MOTEL  „.„..... 

MONTICELLO  MOTEL 

TIFFANY  INN  _ 

DAYS  »4N  „... 

HOUDAY  INN 

MOUNTAIN  LODGE 

SUPER  8  MOTEL 

LARRY^  MOTEL „ 

GHEENRIVER  MOTEL  _ 

BEST  WESTERN  MOTEL  ..„. 

DAYS  INN  2  BLD6S 

NORTH  SIDE  MOTEL 

BEST    WESTERN    KASTLE 


KY0199 
KYOeoi 
KYOeoo 
KYQe02 

KYoeoa 

KY0206 


KY0207 
KY0208 
KY020Q 
KY0210 
KY0211 
KY0212 
KY0213 

KYoaaa 


KY0215 
KY0216 
KY0217 
KYOeiB 
KY0219 
KY0220 
KY0221 
KYQ222 
KY0223 
KY0224 
KY0225 
KY0226 
KY0227 
KY0228 
KYQ229 
KY0230 
KY0231 
KY0232 
KY0233 
KY0234 
KY0235 
KY0403 


19  !1  BISHOP  LN  

48  e  BROWNSBORO 


POBOX38 


KY0237    DAYS  INN  MOTEL 

KY0389    ECONO     LODGE     RENFRO 

VALLEY. 

KY0238    GREGORY  MOTEL 

KY0239    MCKENZIE  COURT 

KY0240    ECONOMY  SUITES  MOTEL 
KY0241    GOLDEN  MANOR  MOTEL  .... 

KY0242    SUPER  8  MOTEL  

KY0243    HOUDAY  INN  MURRAY 

KY0244    SHONEY-S  INN  

KY0245    CINCINNATI      RIVERFRONT 

TRAVELODGE. 

KY0246    PRINCESS  MOTEL 

KY0247    WINDMILL  MOTEL  

KY0248    CARROa-S  MOTEL :..'.' 

KY0249    CARTER     CAVES     LODGE 

BLDG. 

KY0253    GOOSE  LODGE 

KY0250    CADILLAC  MOTEL  

KY0251    COLONEL  HOUSE  MOTEL 

KY0e52    DAYS  INN  

KY0254    EXECUTIVE  INN ZZ 

KY0255    HOLIDAY  INN  „  „ 

KY0256    IMPERIAL  INN  

KYQe57    MOTEL  6 J"" 

KY0258    MOTEL  8  

KY0259    MOTOR  LODGE    .. 
KY0260    OWENSBOflO  MOTEL  Z~ 

KY0261     TOWNE  MOTEL 

KYQ262    TOOLE  MOTEL 

KYoaea  best  inns „  ' 

KY0264  COMFORT  INN „*" 

KYQ265  DAYS  INN  „ 

KY0266  DENTON  MOTEL 

KY0390  DRURY  INN  

KY0268  EXECUTIVE  '  ""Jn 

RIVERFRONT. 

KY0269  INNS  USA  

KY0270  MAYFAIR  MOTEL ZI 

KY0267  MOTEL  8 


POBOX57 


PO  BOX  214 
PO  BOX  252 


PO  BOX  lot 


PO  Bbx"i2o""."!.";;; 

- 



— — 

— ..._.„.„. — . — 

47  14  PRESTON  HWY 

93  0  BUURWOOO  RD  

33  2  NEWBURG  RD 

12  I  N.  HURSTBOURNE  PKWY 

508  S.  4TH  AVE  

65  5  SIGNATURE  DR  

98il  BUNSEN  PKWY  .._ 


4a  0  PRESTON  HWY  .... 
33!  7  FERN  VALLEY  RD 

20  E.  UBERTYST  

93^  0  BLAIRWOOD  RD  .. 

'    S.  2ND  ST  „ 

11905  DIXIE  HWY i.... 

32^  KEMMONS  DR  . 

98<  0  BUNSEN  PKWY 

11' 9  STATE  PARK  RD... 


HV  r.  70  4  85  PENNYRILE  PKWY 
19(  D  LANTAFF  BLVD  . . 

H»  Y.  41  N 

HV»  /.  80  

MA  N  ST  „ „_     ""■ 


22SSTURGISRD  ' 

US  68  MOODY  DR 

50J  FOREST  AVE  .._ 

55C  TUCKER  DR 

162  S  CUMBERLAND  AVE 

N.  I  IAIN  ST  ...„ ::. 

254  N.  MAIN 

RT.  1  ...._ 

l-fr  &  KY  32  

1-6-  &  KY  32 

205  FRALEY  DR 

602  FRALEY  DR  

RT.  4  


PEI1NYRILE  PKWY 

US  keo  &  1-64  .._ „ 

402jN.  MAYSVILLE  ST  

l-7i  &  US  25  EXIT  59 


HW' 
137 


25  &  1-75 

RICHMOND  RD  . 


RT.J*  RICHMOND  ST 

RIC  IMOND  ST 

101  MALKERRO 

346PIXIE  HWY.  31  W 

88  STOCK  PEN  RD 

641  N 

641  N 


I-6S  ENTERC  I 

HW" 

HW 

222  r-ORK  ST 


USJ7 
us;  7N 
USioE 
RT. 

RT.)  HWY.  1105 
1311  W.  2ND  ST 
182$  TRIPLETTST 
372C  HARTFORD  RD 
1  E>  ECUTIVE  BLVD 
313«  W.  2ND  ST 
2608  NEW  HARTFORD 
455    REDERICA  ST 
1027  GOETZ  DR 
1640  TRIPLETT  ST 

1420  TRIPLETT  ST 

316  4RDST 
RR  3  1550  HWY.  22  E  . 
5001  HINKLEVILLE  _.._ 
51  OeOLO  CAIRO  RD  _ 
3901  HINKLEVIUE  ... . 
2550:LONE  OAK  RD  „.. 
4910|H1NKLEV1LLE  RD  . 
1  EX  ;CUTIVE  BLVD  ..._ 


1379  IRVIN  COBB  .. 
6600  BENTON  RD  . 
5120  HINKLEVILLE 


LOUISVILLE  KY  4021 8- 
LOUISVILLE  KY  40207- 


LOUISVILLE 
LOUISVILLE 
LOUISVILLE 
LOUISVILLE 
LOUISVILLE 
LOUISVILLE 
LOUISVILLE 


KY  40213- 
KY  40222- 
KY40218- 
KY  40222- 
KY  40202- 
KY  40213- 
KY  40299- 


LOUISVILLEKY40213- 
LOUISVILLE  KY  40213- 
LOUISVILLE  KY  40202- 
LOUISVILLE  KY  40222- 
LOUISVILLE  KY  40202- 
LOUISVILLE  KY  40272- 
LOUISVILLE  KY  40218- 
LOUISVILLE  KY  40299- 
LUCAS  KY  42156- 


MADISONVILLE  KY  42431-  . 
MADISONVILLE  KY  42431-  ... 
MADISONVILLE  KY  42431-  ... 

MANCHESTER  KY  40962- 

MANCHESTER  KY  40962-  .. 
MARION  KY  42064-  . 
MAYSVILLE  KY  41056-  ... 
MAYSVILLE  KY  41056-.... 

MAYSVILLE  KY  41056- 

MI0DLES8ORO  KY  40965-  „ 

MONTICELLO  KY  4263:^-  

MONTICELLO  KY  42633-  ... 
MONTICELLO  KY  42633-  .. . 

MOREHEAD  KY  40351- 

MOREHEAD  KY  40351-  

MOREHEAD  KY  40351-  .. 

MOREHEAD  KY  40351-  

MORGANFIELD  KY  42437-  .... 
MORGANTOWN  KY  42261- .._ 
MORTONS  GAP  KY  42440-  _. 
MT.  STERLING  KY  40353-  „. . 
MT.  STERLING  KY  40353-  ... 
MT.  VERNON  KY  40456-  „ 


MT.  VERNON  KY  40456- 
MT.  VERNON  KY  40456- 


MT.  VERNON  KY  40456-  ... 

MT.  VERNON  KY  40456- 

MULDRAUGH  KY  40155-  .    , 
MULDRAUGH  KY  40155-  . .. 
MUNFORDVILLE  KY  42765-  . 
MURRAY  KY  42071- 

MURRAY  KY  42071-  

NEWPORT  KY  41071-  


NICHOLASVILLE  KY  40356-  . 
NICHOLASVILLE  KY  40356-  . 
OLIVE  HILL  KY  41 164-  .... 
OLIVE  HILL  KY  41164-  


OSCAR  KY  42056-  

OWENSBOflO  KY  42301- 

0WENS80R0  KY  42301-  ...„ 
OWENSBOflO  KY  42301-  ..™ 
OWENSBOflO  KY  42301- ..... 

OWENSBOflO  KY  42301- 

OWENSBOflO  KY  42301- 

OWENSBOflO  KY  42301-  . . 

OWENSBORO  KY  42301- 

OWENSBOflO  KY  42301-  ...... 

OWENSBOflO  KY  42301- 

OWENSBORO  KY  42301- 

OWENTON  KY  40359- 

PAOUCAH  KY  42001-  

PAOUCAH  KY  42001-  

PADUCAH  KY  42001-  

PADUCAH  KY  42003-  .. . 

PADUCAH  KY  42001-  „' 

PADUCAH  KY  42001-  


PADUCAH  KY  42001- 
PAOUCAH  KY  42001- 
PADUCAH  KY  42001- 


(502)456-4411 
(502)893-2551 

(502)968-0151 
(502)426-7621 
(502)456-2993 
(502)425-1621 
(502)585-3200 
(502)968^100 
(502)499-6215 

(502)968-0088 
(502)968-8124 
(502)583-2841 
(502)425-6010 
(502)583-2841 
(502)937-2172 
(502)473-0000 
(502)473-0000 
(800)325-0057 

(502)821-6700 

(502)821-6620 

(502)821-0009 

(606)598-6122 

(606)598-2366 

(502)965-5241 

(606)564-6793 

(606)564-6036 

(606)759-8888 

(606)246-5630 

(606)348-8441 

(606)346-6756 

(606)346-9325 

(606)783-1484 

(606)784-7591 

(606)783-1555 

(606)784-8882 

(502)38*-4701 

(502)526-3386 

(502)256-6201 

(606)498-4680 

(606)496-5314 

(606)256-5156 

(606)256-3300 
(606)256-4621 

(606)256-2929 
(606)256-4000 
(502)942-9526 
(502)942-2800 
(502)524-^(888 
(502)753-6986 
(502)753-6353 
(606)291-4434 

(606)885-6808 
(606)685-3228 
(606)286-4141 
(606)286-4411 

(502)224-2222 

(502)684-2343 

(502)684-6271 

(502)684-9621 

(502)926-8000 

(502)685-3941 

(502)684-9621 

(505)686-7231 

(502)686-3388 

(502)683-8805 

(502)683-6805 

(502)683-7311 

(502)484-3406 

(502)442-3334 

(502)442-1016 

(502)442-7501 

(502)554-1626 

(502)443-3313 

(502)443-8000 

(502)442-7341 
(50S9896-7146 
(      )      - 
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KY0271     QUAUTY  INN  

KY0272    RAMADA  INN  „ 

KY0273    SUNSET  INN 

KY0274    THRIFTY  INN  

KY0275    WESTOWNE  INN 

KY0276  CARRIAGE  HOUSE  MOTOR 
INN. 

KY0277  HEART  O  HIGHLANDS 
BLDG.  B. 

KY0278    COLONIAL  MOTEL 

KY0279    DANIEL  BOONE  MOTOR  INN 

KY0280    DAYS  INN  PIKEVILLE  

KY0281     PINSON  MOTEL  

KY0282  PINE  MOUNTAIN  LODGE 
SRP 

KY0284    HOUDAY  INN  

KY0285  JENNY  WILEY  STATE  RE- 
SORT PARK. 

KY0286    SUPER  8  MOTEL  

KY0283    PRINCETON  PKWY  INN  

KY0287    STRATTON  INN 

KY02e8  BEST  WESTERN  GOLD 
VAULT  INN. 

KY0289    ECONO  LODGE 

KY0290    FORT  KNOX  INN  

KY0291     QUALITY  INN  

KY0408    QUALITY  INN 

KY0292    SUPER  8  MOTEL  

KY0293    BEL  AIR  MOTEL  2  BLDGS  ... 

KY0294    BEST  WESTERN  2  BLDGS  .. 

KY0295    COYLES  MOTEL  BLDG.  A  .... 

KY0296    COYLES  MOTEL  BLDG.  6  .... 

KY0297    DAYS  INN  

KY0303    ECONO  LODGE 

KY0298    HOUDAY  INN  _... 

KY0299    KNIGHTS  INN  

KY0300    MOTEL  6  

KY0301     SAVE  INN  5  BLDGS 

KY03C2    SUPER  8  MOTEL  

KY0304    WISE  MOTEL  „ 

KY0305    CUMBERLAND  LODGE 

KY0306    LYMONS  MOTEL 

KY0307  SHILOH  MOTOR  INN 

KY0308    APPALACHIAN  MOTEL 

KY0309    BEST  WESTERN  

KY0310    DAYS  INN  

KY0311    SHELBY  MOTEL 

KY0313    BEST  WESTERN  MOTEL  

KY0312    RAMADA  LIMITED  MOTEL  ... 

KY0314  NATURAL  BRIDGE  STATE 
PARK. 

KY0315    CAREY'S  CORNER  MOTEL  .. 

KY0316    HOUDAY  INN  

KY0317    PARKWAY  INN  

KY0318    SOMERSET  LODGE  MOTEL 

KY0319    SUPER  8  MOTEL  

KY0320    EL  MAR  MOTEL  

KY0321    HALLS  GAP  MOTEL 

KY0322    PARKLAND  MOTEL 

KY0323    SOUTH  FORK  MOTEL  

KY0324    TRAVELERS  MOTEL 

KY0325    TOMPKINSVILLE  INN 

KY0327    SULUVAN-S  MOTEL  

KY032e  OTTER  CREEK  PARK 
VANBUREN  LODGE. 

KY0328    PON  DE  LON  MOTEL  

KY0329  RED  CARPET  FOUNTAIN 
INN. 

KY0330    WALTONIA  HOTEL 

KY0331     PARKWAY  INN  

KY0332    SUBURBAN  MOTEL  

KY0333    BEST  WESTERN  MOTEL  

KY0334  HOUDAY  INN  WILLIAMS- 
BURG. 

KY0335    WILLIAMSBURG  MOTEL  

KY0002    BIG  SAVINGS  MOTEL 

KY0336    HO  JO  INN  _ 

KY0337  BEST  WESTERN  MOTEL  2 
BLOCS. 

KY0338    DAYS  INN  MOTEL 

KY0339    HOUDAY  INN  

KY0340    RED  CARPET  INN  2  BLDGS 

LA0066    HERITAGE  INN  

LA0002  HOUDAY  INN  CONVENTION 
CENTER  ALEXANDRIA. 


PO  BOX  1517 


PO  BOX  200 


PO  BOX  348 


PO  BOX  4e"!."!!!I!! 

PO  BOX  252  



PO  BOX  712  

1350  IRVIN  COBB  DR  ... 
727  JOE  CUFTON  DR  ... 

2306  HINKLEVILLE  

4930  HINKLEVILLE 

3851  HINKLEVILLE  

JAMES  TRIMBLE  BLVD  , 


RT.23 


1493  S.  MAIN  

US  23  N 

518  S.  MAYO  TRAIL 

PIKE  AVE  _„ 

HWi.  190  


575  US  23  S 
HC  66 


US  23 , 

112  HWY.  62  W 

HWY.  91  N  *  W.  KY  PKWY 
1225  N.  DIXIE  BLVD „ 


261  N.  DIXIE  HWY  „. 

1400  N.  DIXIE  BLVD  

438  S.  DIXIE  BLVD  

438  S.  DIXIE 

395  REDMAR  PLAZA 

1509  LEXINGTON  RD  .... 

US  25  &  1-75  

502  BIG  HILL  AVE  

502  BIG  HILL  AVE  

2109  BEaMONT  DR  

230  EASTERN  BYPASS 
100  EASTERN  BYPASS 

1-75  4.US  421  

1-75  &  421  

1-75  &  US  421  

1-75  &  US  25 

105  KILLARNEY  LN  . 


HWY.  80  E ., 

HWY.  80 

RT.  460  

tWy.  55  

HWY.  55  

US  60  W  

lAKEVIEW  DRIVE  

.1-65  &  HWY.  44 „ „ 

"2135  NATURAL  BRIDGE  RD  . 


W.  HWY.  80 

S.  HWY.  27 

101  HWY.  27  N 

S.  HWY.  27 

302  S.  HWY.  27 

406  E.  MAIN  ST  

6620  SOMERSET 

HC  69 

BRUCE  ST 

HWY.  641   „.. 

1500  EDMOrrON  RD 

31  W.  XT  224  „, 

RT.  1  „..„. 


US  25 

KY  3384  1-75 


10  N.  MAIN  ST  „ 

HWY.  15  

238  E.  MAIN  ST 
HWY.  92  4  1-75  . 

RT.  4  


SO  BAUTOWN  RD 

175  EXIT  ISe 

10  SKYWAY  DR 

1307  LEXINGTON  RD. 


3400  OLIVER  RD  „„ 

1100  HOUDAY  DR 

1510  W.  LEXINGTON  RO 

2115  CHARITY 

701  4TH  ST  


PADUCAH  KY  42001-  

PADUCAH  KY  42001-  .„.. 

PADUCAH  KY  42001-  

PAOUCAH  KY  42001-  

PADUCAH  KY  42001-  

PAINTSVIUE  KY  41240- 

PAINTSVILLEKY41240- 


PARISKY  40361-  

PIKEVILLE  KY  41501- 
PIKEVILLEKY41501- 
PIKEVILLE  KY  41501-  , 
PINEVILLE  KY  40977-  , 


PRESTONSBURG  KY  41643-  ....„ 
PRESTONSBURG  KY  41653- 


PRESTONSBURG  KY  41643- 

PRINCETON  KY  42445- 

PRINCETON  KY  42445- : 

RADCLIFF  KY  40160-  ; 


RADCLIFF  KY  40160- 

RADCLIFF  KY  40160-  

RADCLIFF  KY  401 60-  „= 

RADCUFF  KY  401 60-  

RADCUFFKY  40160-  

RIOIMOND  KY  40475- 

RICHMOND  KY  40475-  

RICHMOND  KY  40475- „.... 

RICHMOND  KY  40475-  

RICHMOND  KY  40475-  

RICHMOND  KY  40475- 

RICHMOND  KY  40475- 

RICHMOND  KY  40475- 

RICHMOND  KY  40475- 

RICHMOND  KY  40475- 

RICHMOND  KY  40475- 

RICHMOND  KY  40475-  

RUSSELL  SPRINGS  KY  42642- 
flUSSELL  SPRINGS  KY  42642- 
flUSSELL  SPRINGS  KY  42642- 

SALYERSVILLEKY  41465-  

SHELBYVILLE  KY  40065- 

SHELBYVILLE  KY  40065- 

SHELBYVILLE  KY  40065- 

SHEPHERDSVIUE  KY  40165-  .. 
SHEPHEROSVILLE  KY  40165-  - 
SLADE  KY  40375-  ., 


SOMERSET  KY  42501- 

SOMERSET  KY  42501- 

SOMERSET  KY  42501- 

SOMERSET  KY  42501- 

SOMERSET  KY  42501-  . 

SPRINGFIELD  KY  40069-  .„ 

STANFORD  KY  40484-  . 

STEARNS  KY  42647- „„ 

STEARNS  KY  42647- 

SUWANEE  KY  42055- 

TOMPKINSVILLE  KY  42167- 

UPTON  KY  42784-  

VINE  GROVE  KY  40175-  .... 


WALTON  KY  41 094- 
WALTONKY41094- 


WALTON  KY  41094-  „ 

WHITES8URG  KY  41858-  _ 
WHITES8URG  KY  41856-  ... 
WILLIAMSBURG  KY  40769- 
WILLIAMSBURG  KY  4076»- 


WILLIAMS6URG  KY  4076»-  

WILUAMSTOWN  KY  41097-  ...... 

WILUAMSTOWN  KY  41097- 

WINCHESTER  KY  40391- 


WINCHESTER  KY  40391- . 
WINCHESTER  KY  40391- . 
WINCHESTER  KY  40391- . 

ABBEVILLE  LA  70610- 

ALEXANDRIA  LA  71301-  .. 


(502)443-8751 
(502)443-7521 
(502)554-2196 
(502)442-4500 
(502)442-5666 
(606)789-4242 

(502)789-3551 

(606)987-3250 
(606)432-0365 
(606)432-0314 
(506)437-7346 
(606)337-3066 

(606)886-0001 
(800)325-0142 

(606)886-3355 
(502)365-2001 
(502)365-2828 
(502)351-1141 

(502)351-4488 

(502)351-3199 

(502)351-6211 

(502)351-8211 

(502)352-1888 

(206)623-9919 

(606)623-9121 

(606)624-0320 

(606)624-0320 

(606)624-6769 

(606)623-8813 

(606)623-9220 

(       )      - 

(606)623-0880 

(606)624-2621 

(606)624-1560 

(606)623-8126 

(606)866-4208 

(502)866-5066 

(502)866-5920 

(606)349-3141 

(502)633-4400 

(502)633-4006 

(502)633-3360 

(502)543-7087 

(502)543-2291 

(800)325-1710 

(606)636-6855 

(606)678-8115 

(606)678-2052 

(606)678-4195 

(606)679-«279 

(606)336-7063 

(606,365-9982 

(606)876-6046 

(606)376-3156 

(502)388-7241 

(502)487-^228 

{      )      - 

(502)942-3641 

(606)356-3200 
(606)485-4123 

(      )      - 

(606)633-4441 

(606)633-8381 

(606)54»-1S00 

(606)549-3450 

(606)549-2300 
(606)624-4774 
(606)824-7177 
(606)744-7210 

(606)745-0751 
(606)744-9111 
(606)744-6220 
(318)893-6420 
(318)442-9000 
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LA0001    HOTEL  BENTLEY  

LA0104    MOTEL  6  «458  

LA0003    RAMADA1NN  

LA0078    SPORTSMAN  LODGE 

LA0079    ARCADIA  MOTEL  

LAOOaO    NOB  HILL  INN  „ 

LA0004    BATON  ROUGE  HILTON 

U0005    BEST  WESTERN  CHATEAU 
■      LOUISIANA. 

LA0099    BUBGETEL  INN  744  

LA0006    COURTYARD  BY  MARRIOTT 
BATON  ROUGE. 

LA0007    CROWN  STERLING  SUITES 
HOTEL 

LA0071    HAMPTON  INN 

lAOl  1 1    HAMPTON  INN  GWENADELE 
DR. 

LA0072    HOLIDAY        INN        BATON 
ROUGE  EAST. 

LA0008    LA  OUINTA  MOTOR  #574  

LA0117    MOTEL  6  

LA0118    MOTEL  6  

LA0110    QUALITY  SUITES  HOTEL  

LA0074    RED  ROOF  INN  #141   

LA0069    RESIDENCE   INN   BY   MAR- 
RIOTT. 

LA0009    SHERATON  MOTEL  

LA0070    WILSON  INN  „. 

LA0075    RESIDENCE   INN   BY   MAR- 
RIOTT. 

LA0010    LA  OUINTA  INN  #568  

LA0107    MOTEL  6  #391  

LA0011    SHERATON  INN 

LA0012    SUNDOWNER  INN 

LAOOei    QUALITY  INN  MARINA  „.. 

LA0013    HOLIDAY  INN  COVINGTON  .. 

LA00e2    HOLIDAY  INN  WESTBANK  ... 

LAOCSr  ,LA  OUINTA  INN  #579 

LA0014    COLONIAL  INN  

LA0015    CYPRESS  INN  

LA0016    EXECUTIVE  INN  „ 

LA0073    HOUOAY  INN  HOUOOME  .... 

LA0083    RAMAOA  INN  HOUMA 

LA0086    AIRPORT  HILTON 

LA0Oe4    COMFORT  INN  AIRPORT  ..„. 

LA0017    CONTEMPRA  INN „ 

LA0085    GARDEN      VUE      SQUARE 
HOTEL 

LA0065  PARK  PLAZA  INN 

LA0019    HOLIDAY  INN  LA  PLACE  

LA0020    BEST     WESTERN     HOTEL 
-    ACAOIANA. 

LA0078    COMFORT  INN  LAFAYETTE  . 

HOLIDAY  INN  CENTRAL  . 

HOLIDAY  INN  EXPRESS  ...._. 

HOLIDAY  INN  NORTH 

LA    OUINTA    MOTOR    INN 


PO  BOX  275 


LA0114 
LA0087 
LA0088 
LA0021 

•4221. 
LA0089 

ERS. 
LA0105 
LA0022 
LA0101 

#140. 
LA0103    TANTE     DAS 

BREAKFAST. 
LA0115    TRAVELODGE 

PLAZA. 
LA0023    BEST  WESTERN  RICHMOND 

SUITES  OF  LAKE  CHARLES. 
LA0090    HOLIDAY  INN  LAKE 

CHARLES. 

4^0106    MOTEL  6  #443  

COMFORT  INN  LULING  

BEST  WESTERN  INN  

BURTON'S  GATEHOUSE  INN 


LAFAYETTE  HILTON  A  TOW- 
MOTEL  6  #461   

QUALITY  INN  

RED  ROOF  INN  LAFAYETTE 


BED     AND 
EXECUTIVE 


LA0113 
LA0024 
LA0025 

INC. 
LA0026 
LA0027 

#2508. 
LA0028 
LA0096 


LA  OUINTA  #580 

LA      OUINTA      CAUSEWAY 


RAMADA  INN  CAUSEWAY  ... 
SHERATON  NEW  ORLEANS 
NORTH. 
LA0091    COMFORT  INN  


PO  BOX  91807 


20 
SM 
22V 

70( 

HWY 

EXIT 

55(3 

71( 


ioe55 


2421 


2331 

104  15 

990 

9131 

1 

552t 


4721 
3041 
100 
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DE  SOTO  ST 

MCARTHUR  DR 

N.  MACARTHUR  OR 
N.  MACARTHUR  DR  ... 

.  80  E 

69  &  1-20 

HILTON  AVE 
N.  LOBDELL  ... 


RIEGER  RD  . 
S.  ACADIAN  .. 


491 1  CONSTITUTION  AVE  .„.. 


46^  i  CONSTITUTION 

lOqiS  GWENADELE  DR 

104fo  RIEGER  RD 


S.  ACADIAN  THRUWAY 

RIEGER  RD 

GWEN  ADELE 

BLUEBONNET  CENTRE  BLVD 

4  BOARDWALK  DR  

CORPORATE  BLVD  


CONSTITUTION  AVE 
VAUEY  CREEK  RD  .. 
GOULD  DR 


2011 
430 
536; 

501 


M. 


309  PRESTON  BLVD 

210POHN  WELSLEY  BLVD  ..... 

OLD  MINDEN  RD 

INDUSTRIAL  DR  

PARIS  RD 

HWY.  190  

lOO^ESTBANK  EXPRWY 

50  TfeRRY  PKWY  .... 

DR.  MO  &  HWY.  51 

HWY.  190  W 

HWY.  51  BY  PASS  

5.  HOUYWOOD  RD 

^W.  TUNNEL  BLVD 

URUNE  HWY  

MO  SERVICE  RD  

WILUAMS  BLVD 

VETERANS  BLVD 


200  3EALE  I 

3021 

2501 

210 

140Q 

901 

17« 

2821 


24» 

21 2i 
3901 

1801 

1421 
203S 


2631  SE 


120 
920 
505 


VETERANS  BLVD 

MAIN  ST 

W.  PINHOOK  RD  . 


SE  EVANGEUNE  THRUWAY 
NE  EVANGELINE  THRUWAY 
2S0J  SE  EVANGELINE  THRUWAY 
27H  NE  EVANGELINE  THRUWAY 
21  oq  NE  EVANGELINE  THRUWAY 

152<W.  PINHOOK  RD  

272^  NE  EVANGELINA  THRUWAY 

160e  N.  UNIVERSITY  AVE  

1715N.  UNIVERSITY  AVE 


EVANGEUNE  THRUWAY 

KALISTE  SALOOM  RD  

.  HWY.  171  MO  „... 

.  UKESHORE  OR 


335  IIW.  171  ... 
121V  HWY.  90 

WASHINGTON  AVE  .„ 
604  $.  WASHINGTON 


5900  VETERANS  MEMORIAL  BLVD 
3100  MO  SERVICE  RD  „ _. 


2713  N.  CAUSEWAY  BLVD 
3838  N.  CAUSEWAY  BLVD 


5660  FRONTAGE  RD 


ALEXANDRIA  LA  71301-  .... 
ALEXANDRIA  LA  71301-  ™ 
ALEXANDRIA  LA  71301-  ... 
ALEXANDRIA  LA  71301-  .... 

ARCADIA  LA  71001-  

ARCADIA  LA  71101-  „.. 

BATON  ROUGE  LA  70808- 
BATON  ROUGE  LA  7080ft- 

BATON  ROUGE  LA  70809- 
BATON  ROUGE  LA  70808- 

BATON  ROUGE  LA  70808- 

BATON  ROUGE  LA  70808- 
BATON  ROUGE  LA  70816- 

BATON  ROUGE  LA  70809- 


BATON  ROUGE  LA  70808-2304 

BATON  ROUGE  U  70809-  

BATON  ROUGE  LA  70816-  

BATON  ROUGE  LA  70809- 

BATON  ROUGE  LA  70816- 

BATON  ROUGE  LA  70808-  . 


BATON  ROUGE  LA  70808-  .„., 
BATON  ROUGE  LA  70808-  „.. 
BOSSIER  LA  71111- 

BOSSIER  CITY  LA  71 1 1 1-4869 

BOSSIER  OTY  LA  71112- 

BOSSIER  CITY  LA  71111- 

BOSSIER  cmr  la  71112- 

CHAiMETTE  LA  70043-  

COVINGTON  LA  7043»-  

GRETNA  LA  70053-  

GRETNA  LA  70056-2599 

HAMMOND  LA  70404- 

HAMMOND  LA  70401- 

HAMMOND  LA  70401- 

HOUMA  LA  70360- 

HOUMA  LA  7036O- 

KENNER  LA  70062- 


KENNER  LA  70065- 

KENNER  LA  70062- 

KENNER  LA  70062- 

KENNER  LA  70062- 

LA  PLACE  U  70068- 

LAFAYETTE  LA  70508- 

LAFAYETTE  LA  70501-  ..„ 

LAFAYETTE  LA  70509- 

LAFAYETTE  LA  7050ft- 

LAFAYETTE  LA  70507- 

LAFAYETTE  LA  70501-1928 . 

LAFAYETTE  LA  70505- _. 


LAFAYETTE  LA  70507- . 
LAFAYETTE  LA  70501- , 
LAFAYETTE  LA  70507- , 


LAFAYETTE  LA  70508- „ 

LAFAYETTE  LA  70508- 

LAKE  CHARLES  LA  70601-  .. 

UKE  CHARLES  LA  70601-  .. 

LAKE  CHARLES  LA  70601-"... 

LULING  LA  7007O-  „„ 

MANSFIELD  LA  71052- 

MANSFIELD  LA  71062- 

METAIRIE  LA  70003-  

METAIRIE  LA  70001-2091  ..... 

METAIRIE  LA  70002-  

METAIRIE  LA  70002-  


(318)448-9600 
(318)445-2336 
(318)443-2561 
(318)445-6541 
(318)263-8444 
(318)263-2013 
(504)924-5000 
(504)927-6700 

(504)291-6600 
(504)924-6400 

(504)924-€566 

(504)926-9990 
(504)934-4433 

(504)293-6880 

(504)924-9600 
(504)291-4912 
(504)924-2130 
(504)293-1199 
(504)275-6600 
(504)927-5630 

(504)925-2244 
(504)923-3377 
(318)747-6220 

(318)747-4400 
(318)742-3472 
(318)742-9700 
(318)746-5050 
(504)277-5353 
(504)893-3580 
(504)366-2361 
(504)368-6600 
(504)345-2953 
(504)542-8555 
(504)542-1000 
(504)868-5851 
(504)87»-4871 
(504)469-5000 
(504)464-1300 
(504)468-7700 
(504)469-2800 

(504)464-6464 
(504)652-5544 
(318)233-8120 

(318)232-9000 
(318)233-6815 
(318)234-2000 
(318)233-0003 
(318)233-S61C 

(318)235-6111 

(318)23ft-2055 
(318)232-6131 
(318)233-3339 

(318)264-1191 

(318)235-0858 

(318)433-5213 

(318)433-7121 

(318)433-1773 
(504)785-1125 
(318)872-5034 
(318)872-3601 

(504)45ft-O0O3 
(504)835-8511 

(504)835-4141 
(504)836-6253 


MONROE  U  71202- |   (318)345-2220 
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LA0029  HOLIDAY  INN  PROFES- 
SIONAL CENTRE  ATRIUM. 

LA0030    LA  OUINTA  AIRPORT  #592  ... 

LA0121    MOTEL  6  

LA0108    COMFORT  INN  

LA0031     HOUDAY  INN 

LA0067    SUPER  8 

LA0032    BIENViaE  HOUSE  

LA0033    CLARION  HOTEL 

LA0100    COMFORT  INN  EAST 

LA0034    DOUBLETREE  HOTEL  

LA0092    HILTON  HOTEL  TOWERS 

LA0077  HISTORIC  FRENCH  MARKET 
INN. 

LA0035    HOJO  INN  EAST  

LA0036  HOLIDAY  INN  CROWN 
PLAZA. 

LA0037    HOLIDAY  INN  DOWNTOWN  . 

LA0038  HOLIDAY  INN  NEW  ORLE- 
ANS FRENCH  QUARTER. 

LA0039  HOTEL  INTER  CONTINEN- 
TAL OF  NEW  ORLEANS. 

LA0040    HYATT  HOTEL  

LA0041     LA  OUINTA  INN  #721 

LA0042    LAFAYETTE  HOTEL 

LA0O43  LE  MERIDIEN  HOTEL  NEW 
ORLEANS. 

LA0044    LE  PAVILLION  HOTEL 

LA0045  LE  RiCHELIEU  IN  THE 
FRENCH  QUARTER. 

LA0046  NEW  ORLEANS  HILTON  RIV- 
ERSIDE. 

LA0047  NEW  ORLEANS  MARRIOTT 
HOTEL 

LA0048    PRYTANIA  PARK  HOTEL  

LA0109    QUALITY  INN  MIDTOWN  

LA0049    RADISSON  SUITE  HOTEL  .... 

LA0050  SHERATON  NEW  ORLEANS 
HOTEL 

LA0061    ST.  CHARLES  INN 

LA01 16    THE  PELHAM  HOTEL 

LA0052  WESTIN  CANAL  PUCE 
HOTEL 

LA0053    VWNDSOR  COURT 

LA0054    QUAUTY  INN 

LA0119    MOTEL  6  

LA0093    BEST  WESTERN  

LA005S    COMFORT  INN  

LA0056  BEST  WESTERN  CHATEAU 
SUITE  HOTEL  OF  SW3RT. 

LA0067  BEST  WESTERN  RICHMOND 
SUITES  OF  SHREVEPORT. 

LA0112    ECONO  LODGE  

LA0058    MOTEL  6  

LA0094    RED  ROOF  INN  #163  

LA0059    REMINGTON  SUITE  MOTEL  . 

LA0060    SHERATON  PIERREMONT  ... 

LA0061    SUPER  8  

LA0102    E<X)NO  LODGE „ 

LA0068    LA  OUINTA  INN  #4910  

LA0120    MOTELS  

LA0062    LA  OUINTA  INN  #588  

LA0095    HOLIDAY  CAPRI  

LA0063    SOUTHWAY  INN „ 

LA0096    RED  ROOF  INN 

LA0064  NOTTOWAY  PLANTATION 
HOME 

MA0002    SUSSE  CHALET  INN  

MA0010    CAMPUS  CENTER  HOTEL  .. 

MA001 1     ANDOVER  MARRIOTT 

HOTEL. 

MA0012  (X)URTYARD  BY  MARRIOTT 
ANDOVER. 

MA0013  RAMADA  HOTEL  ROLLING 
GREEN. 

MA0014  BULL  FROG  BED  &  BREAK- 
FAST. 

MA0015  EMMA  CS  BED  &  BREAK- 
FAST. 

MA0016    BUDGETEL  INN  

MA0018    RAMAOA  INN  WORCESTER 

MA0017  RAMADA  INN  BEDFORD 
BOSTON. 

MA0019    STOUFFER  BEDFORD 

GLEN  HOTEL 


2001  LOUISVILLE  AVE 


1035  US  165  BYPASS  S  .„ 
1501  HWY.  165  BYPASS  ... 

5362  HWY.  6  W  ....„ 

HWY.  1  BY  PASS 

HWY.  3110  

320  DECATUR  ST 

1500  CANAL  ST  fc_ 

6322  CHEF  HWY  

300  CANAL  ST  

2  POYDRAS  ST  „.. 

501  DECATUR  ST 


4200  OLD  GENTIUY 
333  POYDRAS  ST  .... 


330  LOYOLA  AVE 
124  ROYAL  ST  


444  ST.  CHARLES  AVE 


500  POYDRAS  ST  „.. 

12001  1-10  SERVICE  RD  ... 

600  ST.  CHARLES  AVE 

614  CANAL  ST  


833  POYDRAS  ST  .... 
1234  CHARTRES  ST 


»2  POYDRAS  ST  . 


555  CANAL  ST 


1525  PRYTANIA  ST 
3900  TULANE  AVE  . 
315  JULIA  ST 
500  CANAL  ST 


3636  ST.  CHARLES  AVE  . 

444  COMMON  ST  , 

100  RUE  IBERVILLE  


300  GRAVIER  ST 

4501  1-49 

2800  MO  fIk)NTAGE  RD 

1-20  AT  HWY.  167S 

1-20  FRONTAGE  RD  

201  LAKE  ST 


5101  MONKHOUSE  DR  .. 

4911  MONKHOUSE  DR  .. 

4915  MONKHOUSE  

7296  GREENWOOD  

220  TRAVIS  ST  „...., 

1419  E.  70TH  ST 

5204  MONKHOUSE 

58512  TYLER  DR „.„ 

794  E.  MO  SERVICE  ..... 

136  TADS  ST 

2600  S.  RUTH  

204  N.  CEDAR  ST 

204  W.  CEDAR  ST 

102  CONSTITUTION  DR 
MISSISSIPPI  RIVER  


CLARK  SRT.  110  

UNIVERSITY  OF  MASS 
123  OLD  RIVER  


10  CAMPANELLI  DR 
31 1  LOWELL  ST  


CONWAY  RD  

18  FRENCH  FARM 


444  SOUTHBRIDGE  ST 

624  SOUTHBRIDGE  ST  ......._... 

340  GREAT  


44  MIDDLESEX  TNPK 


MONROE  LA  71201- „. 

MONROE  LA  71203-5542  

MONROE  LA  71202-  

NATCHITOCHES  LA  71457- 

NATCHITOCHES  LA  71457- 

NATCHITOCHES  LA  71457- 

NEW  ORLEANS  LA  70130-  

NEW  ORLEANS  LA  70111-  

NEW  ORLEANS  LA  70126-  ...._. 

NEW  ORLEANS  LA  7014O- 

NEW  ORLEANS  LA  701 11-  

NEW  ORLEANS  LA  70130-  

NEW  ORLEANS  LA  70126-  

NEW  ORLEANS  LA  701 30-  

NEW  ORLEANS  LA  70111-  

NEW  ORLEANS  LA  70130-  

NEW  ORLEANS  LA  70130-  

NEW  ORLEANS  LA  70140-  

NEW  ORLEANS  LA  70128-2443 

NEW  ORLEANS  LA  70130-  

NEW  ORLEANS  LA  701 30-  

NEW  ORLEANS  LA  70112-  

NEW  ORLEANS  LA  701  Ifr-  

NEW  ORLEANS  LA  70140-  

NEW  ORLEANS  LA  701 40-  

NEW  ORLEANS  LA  70130-  

NEW  ORLEANS  LA  701 19-  

NEW  ORLEANS  LA  701 30-  

NEW  ORLEANS  LA  70130-  

NEW  ORLEANS  LA  701 1&-  

NEW  ORLEANS  LA  70130-  

NEW  ORLEANS  LA  70130-  

NEW  ORLEANS  LA  70130-  

OPELOUSAS  LA  70570-  ._. 

PORT  ALLEN  LA  70767-  ™.. 

RUSTON  LA  7127ft- 

RUSTON  LA  71270- _.. 

SHREVEPORT  LA  71101-  

SHREVEPORT  LA  71109-  

SHREVEPORT  LA  71109-  

SHREVEPORT  LA  71109-  „. 

SHREVEPORT  LA  71 119-  

SHREVEPORT  LA  71101-  

SHREVEPORT  LA  71105-  

SHREVEPORT  LA  71109-  

SUDELL  LA  70459- 

SLIDELL  LA  70458- 

SUDELL  LA  70458-  ...._ 

SULPHUR  LA  70663-7465  

TALLULAH  LA  71282- , 

TALLULAH  LA  71282-  

WEST  MONROE  U  71292-  

WHITE  CASTLE  LA  70788-0160 

AMESBURY  MA  01913- 

AMHERST  MA  01003- 

ANDOVER  MA  01810-  . 

ANDOVER  MA  0181ft-  

ANDOVER  MA  01810-  


ASHFIELD  MA  01330- 

ATTLE80R0  MA  02703- 

AUBURN  MA  01501- 

AUBURN  MA  01501-  ......' 

BEDFORD  MA  01730- 

BEDFORD  MA  0173ft- _... 


(318)325-0641 

(318)322-3900 
(318)322-5430 
(318)352-7500 
(318)357-8281 
(318)352-1700 
(504)529-2345 
(504)522-4500 
(504)241-5650 
(504)581-1300 
(504)561-0500 
(504)561-5621 

(504)944-0151 
(504)505-9444 

(504)581-1600 
(504)529-721 1 

(504)525-5566 

(504)561-1234 
(504)246-3003 
(504)524-4441 
(504)525-6500 

(504)581-3111 
(504)529-2492 

(504)561-0500 

(504)553-5536 

(504)524-0427 
(504)486-5541 
(504)525-1993 
(504)592-5616 

(504)899-8888 
(504)522-4444 
(504)556-7006 

(504)523-6000 
(318)948-9500 
(504)343-5945 
(318)251-0000 
(318)251-2360 
(318)222-7620 

(318)635-6431 

(318)63&-0721 
(318)631-9691 
(318)938-5342 
(318)425-6000 
(318)797-9900 
(318)635-8888 
(504)641-2153 
(504)643-6770 
(504)649-7925 
(318)527-8303 
(318)574-1154 
(318)574-2000 
(318)388-2420 
(504)545-^730 

(508)388-3400 
(413)549-6000 
(508)975-3600 

(508)794-0700 

(508)475-5400 

(413)628-4493 

(508)226-6385 

(508)832-7000 
(508)832-3221 
(617)275-«700 

(617)275-6500 


UMI 


MA0020    LAKEVIEW  MOTOR  LODGE 

MA0021    BACK  BAY  HILTON  

MA0022    BEST  WESTERN  BOSTON  .. 

MA0243    BEST  WESTERN  TERRACE 
MOTOR  LODGE.  • 

MA0(K3    BOSTON     LONG     WHARF 
MARRIOTT. 

MA0024    BOSTON  MARRIOTT 

COPLEY  PLACE. 

MA0026    COPLEY  SQUARE  HOTEL  ... 

MA0027    FOUR  SEASONS  HOTEL 

MA0028    GUEST   QUARTERS   SUITE 
HOTEL. 

MA0229    HARBORSIDE  HYATT  CON- 
FERENCE CENTER  AND  HOTEL. 

MA0029    HOLIDAY      INN      BOSTON 
GOVT  CTR. 

MA0232    HOWARD  JOHNSON  .... 

MA0031     HOWARD  JOHNSON 

LODGE. 

MA0030    LE  MERIDIEN  HOTEL 

MA0032    LENOX  HOTEL 

MA0033    MIDTOWN  HOTEL  

MA0034    RAMADA  AIRPORT  HOTEL 

MA0035    SHERATON  BOSTON 

HOTEL  &  TOWERS. 

MA0036    SWISSOTEL    BOSTON    LA- 
FAYETTE HOTEL 

MA0025    THE     COPLEY      PLA2A-A 
WYNDHAM  HOTEL. 

MA0037    THE  RITZ  CARLTON  

MA0038    WESTIN     HOTEL     COPLEY 
PLACE. 

MA0255    MOTEL  6  

MA0003    SHERATON    TAHA    HOTEL 
BRAINTREE. 

MA0039    GREAT  VACATIONS 

ISAIAH  CLARK  HOUSE  

HOLIDAY  INN  BROCKTON  .. 
HOLIDAY  INN  BROOKLINE  .. 
BOSTON  BURLINGTON 


WESTERN     HOME- 


MA0040 

MA0042 

MA0041 

MA0045 
MARRIOTT 

MA0046    BEST 
STEAD  INN. 

MA0044    BOSTON  CAMBRIDGE  MAR- 
RIOTT. 

MA0043    HYATT     REGENCY     CAM- 
BRIDGE. 

MA0047    ROYAL  SONESTA  HOTEL  .. 

MA004«    SHERATON     COMMANDER 
HOTEL. 

MA0219    SUSSE       CHALET       CAM- 
BRIDGE. 

MA0049    THE  CHARLES  HOTEL 

THE  INN  AT  HARVARD 

CHATHAM    TOWN    HOUSE 


MA0050 
MA0051 

INN. 
MA0052 
MA0053 


CYRUS  KENT  HOUSE  INN 
DOLPHIN  OF  CHATHAM  INN 

a  MOTEL. 
MA0180    THE  OLD  HARBOR  INN 
MA0233    HOWARD  JOHNSON  HOTEL 
MA0054    RAOISSON  HERITAGE 

HOTEL 
MA0222    BEST  WESTERN  CHICOPEE 

MOTOR  LODGE. 

MA0065    COMFORT  INN  

MA0256    MOTEL  6  . 

MA0056    COLONIAL  INN  

MA0057    HOWARD  JOHNSON 

LODGE. 
MA0058    CRAIGVILLE  CONFERENCE 

CENTER. 
MA0O59    COURTYARD  BY  MARRIOTT 

DANVERS. 
MA0060    KING'S  GRANT  INN  CORP   . 
MA0240    RESIDENCE   INN  BOSTON/ 

NORTH  SHORE. 
MA0061    SHERATON  TARA  HOTEL  ... 
MA0223    COMFORT   INN  OF   DART- 

MOUTH 

MA0062    COMFORT  INN  

MA0063    HILTON  AT  DEDHAM  PLACE 

MA0065    HOLIDAY  INN  DEDHAM 

MA0064    ISAIAH  HAa  B  ft  B  INN  .. . 


PO  BOX  1748 


PO  BOX  274 


5  LAKEVIEW  AVE  

41 1  DALTON  ST  

3  2  LONGWOOO  AVE 

II  50  COMMONWEALTH  AVE 


Z  6  STATE  ST  

0  HUNTINGTON  AVE 


1 

4; 

4(0 

II 


1  HARBORSIDE  DR  ... 
56L0SS0M  ST 


5:5 
157 


2f)  FRANKLIN  ST  

BOYLSTON  ST  

HUNTINGTON  AVE 

MCCLELLAN  HWY  , 

DALTON  ST  


71  B 
2S9 
2^ 

3! 

1 

1; 


^VE.  DE  LAFAYETTE 
ST.  JAMES  AVE 


22) 


57  i 


21 


63 
351 


187 
10 


48 
74d 


51 


234 

95 
55 


HUNTINGTON  AVE  ... 

BOYLSTON  ST  

SOLDIERS  FIELD  _ 


COMMONWEALTH  AVE  . 
■1  BOYLSTON  ST  


ARLINGTON  ST 

HUNTINGTON  AVE 


UNION  ST 
FORBES  


26  30 

1157 

W  ISTGATE 

12  X) 

01  E 


RT.  6  A  

MAIN  ST  

MALL  .......... 

BEACON  ST 

MALL „.. 


ALEWIFE  BROOK  PKWY 

AMBRIDGE  CTR  

MEMORIAL  DR  


I  AMBRIDGE  PKWY  ... 
16|GARDEN  ST 


CONCORD  TURNPIKE 


I  «  ENNET  @  ELIOT  ST 

12  1  MASSACHUSETTES  AVE 

II  LIBRARY  LN 


3R0SS  ST 
MAIN  ST  .. 


22  DLD 


HARBOR  RD  

CHELMSFORD  ST  ..„.. 
NDEPENDENCE  DR  .... 


MEMORIAL  DR 


46; 

45(  MEMORIAL  OR  

BU  1NETT  ROAD  

MONUMENT  SQUARE 
ELM  ST 


VIliAGE  OF  CRAIGVILLE  . 
27|  INDEPENDENCE  WAY 


TR  iSK  LN 


JEWBURY  ST.  ROUTE  1  


50    ERNCROFTDR  

U^FAUNCE  CORNER  RD 


ELM  ST 

>EOHAM  PL  .. 
kRIADNE  RD 
15J  WHIG  ST  


BEVERLY  MA  01906- 

BOSTON  MA  02115- 

BOSTON  MA  02215- 

BOSTON  MA  02135- 


BOSTON  MA  021 09- 

BOSTONMA02116- 

BOSTONMA02116- 
BOSTON  MA  02341- 
BOSTONMA02134- 

BOSTON  MA  021 28- 

BOSTONMA02114- 

BOSTON  MA  02215-  . 
BOSTON  MA  02215-  , 

BOSTON  MA  02110-  . 
BOSTON  MA  02116- . 
BOSTON  MA  02115-  . 
BOSTON  MA  02128-  . 
BOSTON  MA  02199-  . 

BOSTON  MA  02111-  . 

BOSTON  MA  02116-  . 


BOSTON  MA  021 17-  

BOSTON  MA  02116- 


BRAINTREE  MA  02184-  .... 
BRAINTREE  MA  02184- .... 


BREWSTER  MA  02631- 

BREWSTER  MA  02631- 

BROCKTON  MA  02401- 

BROOKLINE  MA  02146-  

BURLINGTON  MA  01803-  ..„.„ 

CAMBRIDGE  MA  02138-1 102 

CAMBRIDGE  MA  02142-  

CAMBRIDGE  MA  02139-  


CAMBRIDGE  MA  02142- 
CAMBRIDGE  MA  02138- 

CAMBRIDGEMA02140- 


CAMBRIDGE  MA  02138-  _.. 
CAMBRIDGE  MA  0213&-  „. 
CHATHAM  MA  02633-  ....„„ 


CHATHAM  MA  02633- 
CHATHAM  MA  02633- 


CHATHAM  MA  02633-  

CHELMSFORD  MA  01824- 
CHELMSFORD  MA  01824- 

CHICOPEE  MA  01020-  


CHICOPEE  MA  01020- 
CHICOPEE  MA  01020- 
CONCORD  MA  01742-  . 
CONCORD  MA  07142-  . 


CRAIGVILLE  MA  0263&- 
DANVERSMA01923-.... 


DANVERS  MA  0192»-  , 
DANVERS  MA  01923-  , 


DANVERS  MA  01923- 

DARTMOUTH  MA  02747- 


DEDHAM  MA  02026- 

DEDHAM  MA  0202ft-  ,„„. 

DEDHAM  MA  02026-  . 

DENNIS  MA  02638- 


(508)922-7535 
(617)236-1100 
(617)731-4700 
(617)566-6260 

(617)227-0800 

(617)236-5800 

(617)536-9000 
(617)447-4210 
(617)783-0090 

(617)566-1234 

(617)742-7630 

(617)267-3100 
(617)267-8300 

(617)451-1900 
(617)536-5300 
(61 7)262- -1 000 
(617)569-5250 
(617)236-2000 

(617)451-2600 

(617)267-5300 

(617)536-5700 
(617)262-9600 

"(617)848-7890 
(617)848-0600 

(508)896-2090 
(508)896-2223 
(S08)S88-«300 
(617)277-1200 
(617)229-6565 

(617)491-8000 

(617)494-6600 

(617)492-1234 

(617)491-3600 
(617)547-^1800 

(617)661-7800 

(617)864-1200 
(617)491-2222 
(508)945-2180 

(508)945-9104 
(508)945-0070 

(508)945-4434 
(508)256-751 1 
(508)256-0800 

(413)592-6171 

(413)733-7311 
(413)592-5141 
(508)369-9200 
(508)369-6100 

(508)775-1265 

(508)777-8630 

(508)774-6800 
(      )       - 

(508)777-2500 
(508)996-0800 

(617)326-6700 
(617)329-7900 
(617)329-1000 
(508)385-992& 
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MA0066    THE  FOUR  CHIMNEYS  INN  . 

MA0067    COLONIAL  VILLAGE  MOTEL 

MA0068    SEA  SHELL  MOTEL 

MA0069  SUSSE  CHALET  INN  BOS- 
TON. 

MA0070  SUSSE  CHALET  MOTOR 
LODGE  BOSTON. 

MA0071     LOGAN  AIRPORT  HILTON  ... 

MA0072    EAGLE  WING  MOTEL  

MA0075  SHERATON  OCEAN  PARK 
INN. 

MA0076  THE  CRANBERRY  COT- 
TAGES. 

■MA0073  CAPT.  DEXTER  HOUSE  OF 
EDGARTOWN. 

MA0074    DAGGET  HOUSE 

MA0077  GOV  BRADFORD  INN  OF 
EDGARTOWN. 

MA0078    DAYS  INN  FALL  RIVER  

MA0079  CAPT.  TOM  LftWRENCE 
HOUSE. 

MA0253    CARLETON  CIRCLE  MOTEL 

MA0080    FALMOUTH  SQUARE  INN  ... 

MA0081     MARINER  MOTEL  

MA0083     QUALITY  INN  FALMOUTH  ... 

MA0082    THE  COONAMESSETT  INN  . 

MA0084    THE  PALMER  HOUSE  INN  .. 

MA0085  BEST  WESTERN  ROYAL 
PLAZA  HOTEL. 

MA0086    ANCYENT  MARINER  

MA0087  COURTYARD  BY  MARRIOTT 
FOXBORO. 

MA0250    ECONO  LODGE  

MA0089    RED  ROOF  INN  INC  

MA0088  SHERATON  TARA  HOTEL 
FRAMINGHAM. 

MA0090    SUPER  8  MOTEL  

MA0230    CAPE  ANN  MOTOR  INN   

MA0092    CAPTAINS  LODGE  MOTEL  .. 

MA0091     HOWARD  JOHNSON 

LODGE. 

MA0093    SANDPIPER  BEACH  INN  

MA0094     SEADAR  INN 

MA0095    THE  COACH  HOUSE  B  &  B  . 

MA0096  TROY  COURT  GUEST- 
HOUSE MOTEL. 

MA0097    COMFORT  SUITES  HOTEL  . 

MA0098    ATLANTIC  INN  INC  

MA0099  CAPE  COD  PLAZA  HOTEL  & 
CONF  CTR 

MA0247    HERITAGE  HOUSE 

MA0101     HOLIDAY  INN  

MA0100  TARA  HYANNIS  HOTEL  8 
RESORT. 

MA0105    BAY  VIEW  MOTEL 

MA0103    HAMPTON  INN 

MA0104    BLACK  SWAN  INN  INC  

MA0102    QUALITY  INN  

MA0106    THE  VILLAGE  INN  

MA0107  HOLIDAY  INN  LEOMINSTER 
FITCHBURG. 

MA0108  SHERATON  LEOMINSTER 
INN  CONFERENCE. 

MA0109    SUPER  8  MOTEL 

MA0110  SHERATON  TARA  LEXING- 
TON INN. 

MA0111  LOWELL  MARIOTT  COURT- 
YARD. 

MA0248    SHERATON  INN  LOWELL  .... 

MA0239    ECONO  LODGE  

MA0112    MOTEL  REALTY  CO  INC  

MA0113  HOLIDAY  INN  OF  MANS- 
FIELD. 

MA0114  BEST  WESTERN  ROYAL 
PLAZA  HOTEL 

MA0234    QUALITY  SUITE  HOTEL 

MA0115  DAYS  INN  PLYMOUTH 
MIDDLEBORO. 

MA0116    SUSSE  CHALET  

MA01 17    MILFORD  COURTYARD 

MA0118    SHERATON  INN 

MA0119    TAGEINN 

MA0121  CUFF  LODGE  STILLDOCK 
ARTS. 

MA0120    CORNER  HOUSE  INN  


PO  BOX  146 


946  MAIN  ST  „ 

426  LOWER  COUNTY  RO 

45  CHASE  AVE  

900  MORRISSEY  BLVD ] 

800  MORRISSEY  BLVD.  «1  

75  SERVICE  RD 

RT.  6  

RT.  6 „ 

RR  1  RT.  6  #785  

35  PEASE'S  POINT  WAY  

59  N.  WATER  ST  

128  MAIN  ST  

332  MILLIKEN  BLVD  ..„ 

75  LOCUST  ST  

579  SANDWICH  RD  

40  N.  MAIN  ST 

555  MAIN  ST  

291  JONES  RD  

JONES  RD  &  GIFFORD  ST 

81  PALMER  AVE 

150  ROYAL  PLAZA  DR  

9  MECHANIC  ST  

35  FOXBORO  BLVD  , 

1186  WORCETERRD  

650  COCHtCHUATE  RD  

1657  WORCESTER  

22  PEARSON  BLVD 

33  ROCKPORT  RD  , 

237  EASTERN  AVE 

401  RUSSELL  ST ..... 

16  BANK  ST  

BANK  ST.  @  BRADDOCK  LN  

74  SISSON  RD  ."! 

28  SEA  ST _ 

106  BANK  RD 

120  NANTASKET  AVE  :. 

RT.  132  BEARSE-S  WAY 

259  MAIN  ST  

RT  132  

W.  END  CIR 

20  MAIN  ST  

224  WINTHROP  AVE .„. 

RT.  20  @  LAUREL  LAKE ,... 

390  PITTSFIELD  RD  

16  CHURCH  ST  , 

ONE  LINDELL  AVE  

99  ERDMAN  WAY  

428  N.  MAIN  ST  

727  MARRETT  RD  

30  INDUSTRIAL  AVE  . ; 

50  WARREN  ST  

321  BROADWAY 

735  BROADWAY .. 

31  HAMPSHIRE  ST 

181  BOSTON  POST  RD  W 

123  BOSTON  POST  ROAD  WEST 
CLARK  ST.  E 

3  HARDING  ST 

10  FORTUNE  BLVD 

11  BEAVER  ST  : 

24  BEAVER  ST 

9  CLIFF „.. 

49  CENTRE  ST 


DENNIS  MA  02638- 

DENNISPORT  MA  02639-  „ 
DENNISPORT  MA  02639- ._ 
DORCHESTER  MA  02122-  . 

DORCHESTER  MA  02122-  . 

EAST  BOSTON  MA  02 128- 

EASTHAM  MA  02642- 

EASTHAM  MA  02642- 


EASTHAM  MA  02642-  .„.„. 
EDGARTOWN  MA  02539- 


EDGARTOWN  MA  02539-  

EDGARTOWN  MA  02539-0239 

FALL  RIVER  MA  02721- 
FALMOUTH  MA  0254O-  . 


FALMOUTH 
FALMOUTH 
FALMOUTH 
FALMOUTH 
FALMOUTH 
FALMOUTH 
FITCHBURG 


MA  02536-  . 
MA0254&-  . 
MA  02540-  . 
MA  02540-  . 
MA  02541-  . 
MA  02540-  . 
MA  01420- 


FOXBOROUGH  MA  02035- 
FOXBOHOUGH  MA  02035- 

FRAMINGHAM  MA  01701-  .. 
FRAMINGHAM  MA  01701-  .. 
FRAMINGHAM  MA  01701-  .. 

GARDNER  MA  01440-  

GLOUCESTER  MA  01930-  . 
GLOUCESTER  MA  01930-  . 
HADLEY  MA  01035- 


HARWICHPORT  MA  02646- 
HARWICHPORT  MA  02646- 
HARWICHPORT  MA  02646- 
HARWICHPORT  MA  02646- 

HAVERHILL  MA  01832- 

HULL  MA  02045-  

HYANNIS  MA  02601-  


HYANNIS  MA  02601- 
HYANNIS  MA  02601- 
HYANNIS  MA  02601- 


KINGSTON  MA  02364-  

LAWRENCE  MA  01843-  .... 

LEE  MA  01238-  

LENOX  MA  0124O-  ..„ 

LENOX  MA  01240-  

LEOMINSTER  MA  01453-  . 

LEOMINSTER  MA  01453-  . 

LEOMINSTER  MA  01453-  . 
LEXINGTON  MA  02173-  ... 


LOWELL  MA  01851-  . 


LOWELL  MA  01851- 

MALDEN  MA  02148-  ...„. 

MALDEN  MA  02148-  

MANSFIELD  MA  02048-  . 

MARLBORO  MA  01752-  . 


MARLBOROUGH  MA  01752-  . 
MIDDLEBORO  MA  02346-  


MIDDLEBORO  MA  02346- 

MILFORD  MA  01757- 

MILFORD  MA  01757- 

MILFORD  MA  01757-  „, 

NANTUCKET  MA  02554-  ._, 

NANTUCKET  MA  02554-  .... 


(508)385-6317 
(508)398-2071 
(508)398-8965 
(617)287-9200 

(617)287-9100 

(617)569-9300 
(508)255-0222 
(508)255-5000 

(508)255-0602 

(508)627-7289 

(508)627-4600 
(508)627-9510 

(508)676-1991 
(508)540-1445 

(508)548-0025 
(508)457-0606 
(508)548-1331 
(508)540-2000 
(508)548-2300 
(508)548-1230 
(508)342-7100 

(508)543-5564 
(508)543-5222 

(508)879-1510 
(508)872-4499 
(508)879-7200 

(508)630-2888 
(508)281-2900 
(508)281-2420 
(413)586-0114 

(508)432-0485 
(508)432-0264 
(508)432-9462 
(508)432-1275 

(508)374-7755 
(617)925-4832 
(50e)771-«)00 

(800)352-7189 
(508)775-6600 
(508)775-7775 

(617)585-2268 
(508)975-4050 
(413)243-2700 
(413)637-4244 
(413)637-0020 
(508)537-1661 

(508)534-9000 

(508)537-2800 
(617)862-8700 

(508)458-7575 

(508)452-1200 
(617)324-8500 
(617)324-7400 
(508)339-2200 

(508)460-0700 

(508)485-5900 
(508)946-4400 

(508)946-4000 
(508)634-9500 
(508)478-7010 
(508)478-8243 
(508)228-9480 

(508)228-1530 
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MA0122    HOUSE  OF  SEVEN  GABLES 

MA0123    HUSSEY  HOUSE  1796 

MA0t24    JARED  COFFIN  HOUSE 

MA0125    MART?N  HOUSE  INN 

MA0126    SAFE      HARBOR      GUEST 

HOUSE. 
MA0127    THE  CARRIAGE  HOUSE  . . . 

MA0128    THE  FOLGER  HOTEL 

JyiA0129    THE  WAUWINET 

MA0130    WINTHROP  HOTELS  &  RE- 

SORTS 
MA0131    NATICK  TRAVELOOGE  .. 
MA0132    SHERATON  NEEDHAM 

HOTEL 
MA0133    CARRIAGE  HOUSE  MOTEL  . 
MA0134    DUBUN     HOUSE     MOTEL 

BROOIEMT. 
MA0135    KERRY      HOUSE      MOTEL 

BROOIEMT. 
MA0136    THE  SPRINGS  MOTOR  INN 

BEST  WESTERN. 

MA0137    DAYS  INN 

MA0138    DURANT  SAIL  LOFT  INN  

MA0139    NEW  SEABURY  RESORT  « 

CONF  CTH. 
MAi0140    THE   WINDSOR  HOUSE  IN 

NEVMBURYPORT. 
MAOl-41     BOSTON  MARRIOTT  HOTEL 

NEWTON 
MA0004    SHERATON  TARA  HOTEL  .. 
MA0142    CAPTAIN'S  QUARTERS 

MOTEL 
MA0143    SEA    CREST    RESORT    « 

CONF  CTR. 
MA0144    NORTHAMPTON      QUALITY 

HOTEL 

MA0224    FRIENDSHIP  INN | 

MA0146    COURTYARD  BY  MARRIOTT 
MA022S    FACTORY    MUTUAL    CON- 
FERENCE CENTER. 
MA0146    ORLEANS  HOLIDAY  MOTEL 
MA0147    HOLIDAY  INN  PEABOOY  _ 

MA0148    PEABOOY  MARRIOTT „._ 

MA0150    BERKSHIRE  HILTON  .._ 

MA0148    TRAVELOOGE  PITTSFIELD 
MA0151     GOV    BRADFORD    MOTOR 

MA0152    JOHN  CARVER  INN „.  „. 

MA0153    PILGRIM  SANDS  MOTEL  .„. 
MA0154    PLYMOUTH  MOTEL 
MA0005    SHERATON  PLYMOUTH  INN 
MA0241    BEST  WESTERN  CHATEAU 
MA0242    BEST      WESTERN      TIDES 

BEACHFRONT. 
MA0156    HOLIDAY  iNN  OF 

PROVINCETOWN. 

MA0166    LAMPLIGHTER  INN  

PROVINCETOWN  INN 

RICHMOND  INN 

WHITE  WIND  INN  INC  _ _ 

DAYS  INN .-. 

COMFORT     INN     AIRPORT 


POBOXISaO 
PO  BOX  743  . 


PO  BOX  Y 


PO  BOX  9102 


P.O.  BOX  156 
P.O.  BOX  617 

PO  BOX  382  .. 


MA01S7 
MAOISe 

MA0159 

MA0160 

MA0238 
NORTH 

MA0161     COMFORT       INN      SOUTH 
SHOFiE. 

MA0162    Clipper  ship  INN  ,...;.. .      . 

MA0163    SANDWICH  MOTOR  LODGE 

MA0164    DAYS  INN  .... 

MA0228    DAYS  INN  .„. 

MA0165    RAMADA  INN 

MA0166    SUSSE      CHALET      HOTEL 
SEEKONK. 

MA0167    DAYS  INN 

MA0220    4  0  MOTEL  __ 

MA0237  QUALITY  INN  FALL  RIVER/ 
SOMERSET. 

MA0168    HOLIDAY  INN _  .  „ 

MA0254     MOTEL  6  

•IA0171    BAVBERRY  MOTEL 

MA0169    HANOERCHIEF        SHOALS 
MOTEL  INC. 

MA0170    MOBY  DICK  MOTEL  „ 

MA0172    EVENTIDE  MOTEL  »  COT- 
TAGES. 

MA0173    AMBASSADOR  MOTOR  INN 


PO  BOX  208 


12  CLIFF _ 

5  N.  WATER  ST 

19  BROAD  ST  _ 

1  CENTRE  ST 

!  HARBOflVIEW  WAY 


I  RAY-S  CT  

1  EASTON  ST  . 
20  WAUWINET 
)  MAIN  ST  


IS  RT.  7 

lESORT  US  RT.  7  . 

ESORT  USRT.  7  . 

S  RT.  7 


I  30  HATHAWAY  

(  WE  MERRILL'S  WHARF 

I  OCK  LANDING  

J  FEDERAL  ST  

;  345  COMMONWEALTH  AVE  . 


J  JO 
IT. 

2  50 


<  NE 


i  »  SW  CUTOFF  RT.  20  &  9  . 

i  »  RIVER  RIDGE  OR 

51  BOSTON-PROVIDENCE  TNPK  ... 


NANTUCKET  MA  02564- 
NANTUCKET  MA  02554- 
NANTUCKET  MA  02554-1580 

NANTUCKET  MA  02S4- 

NANTUCKET  MA  02554-  


350  WORCESTER  ._ 
00  CABOT  ST 


WASHINGTON  ST 

6 


QUAKER  RO  ,. 
ATWOOD  OR 


RT.6A  

dNE  NEWBURY  ST 
«  A  CENTENNIAL  OR  _ 
J    ST.BERK  COMMON 

1 5  CHESHIRE  

9  1  WATER  ST  


2  >  SUMMER  ST  

F  r.  3A  150  WARREN  AVE  .... 

Ifr.  44  155  SAMOSET  ST  

WATER  ST  

BRADFORD  ST.  EXT 


1  101 


115  I 

a  17  COMMERCIAL  ST  . 

P  r.  6A  . 


2|  BRADFORD  ST 

1 

4 

1 


COMMERCIAL  ST 

CONANT  ST 

4  COMMERCIAL  ST 


44  NEW  STATE  HWY 
0  MORRiyST „ 


9  19  HINGHAM  ST 


4  I  BRIDGE  ST  

5  RT.6A  

U  >  RT.  1  999  BROADWAY  

9  9  BROADWAY  ...„: 

»  0  FORBES  RD 

3^^  HIGHLAND  AVE 

8l9  BOSTON  TNPK  

11  93  GXR.  HWY.  RT.  6 

V  78  WILBUR  AVE  


a  WASHINGTON  ST 

R)UTE5«10  

11  OLD  COUNTY 

SI  B  MAIN  ST 


7(  7  RT.  28 


i;  14  RT.  28  BOX  777 


NANTUCKET  MA  02554-  

NANTUCKET  MA  025Sil- 

NANTUCKET  MA  02554- 

NANTUCKET  MA  02554- 

NATICK  MA  01760-  

NEEDHAM  MA  02194- .._. 


... 


NEW  ASHFORO  MA  01237-  ...„ 
NEW  ASHFORD  MA  01237- 

NEW  ASHFORD  MA  01237-  ..„. 

NEW  ASHFORD  MA  01237-  

NEW  BEDFORD  MA  02740-  .._ 

NEW  BEDFORD  MA  02740- 

NEW  SEABURY  MA  02649-  ..-. 

NEWBURYPORT  MA  01950-  ._ 

NEWTON  MA  02166-  

NEWTON  MA  02158-  

NORTH  EASTHAM  MA  02651-  . 


NORTH  FALMOUTH  MA  02556- 
NORTHAMPTON  MA  01060- 


NORTHBOflO  MA  01532- 
NORWOOD  MA  02062- 


NORWOOD  MA  02062-  .... 


ORLEANS  MA  02653-  ... 
PEABOOY  MA  01960-  ... 
PEABOOY  MA  01960-  „ 
PITTSFIELD  MA  01201- 
PITTSFIELD  MA  01201- 
PCYMOUTH  ma  02360- 


PLYMOUTH  MA  0236O- 

PLYMOUTH  MA  02360- 

PLYMOUTH  MA  02360-  

PLYMOUTH  MA  02360- 

PROVINCETOWN  MA  02657- 
PROVINCETOWN  MA  02657- 

PROVINCETOWN  MA  02657- 

PROVINCETOWN  MA  02657- 
PROVINCETOWN  MA  02657- 
PROVINCETOWN  MA  02657- 
PROVINCETOWN  MA  02657- 

RAYNHAM  MA  02767-  „ _. 

REVERE  MA  02151- 


ROCKLAND  MA  02370- 

SAUEM  MA  01970-  

SANDWICH  MA  02563- 
SAUGUS  MA  01906-  .... 
SAUGUS  MA  01906-  __ 
SEEKONK  MA  02771-  .. 
SEEKO^JK  MA  02771-  .. 


SHREWSBURY  MA  01545- 
SOMERSET  MA  02725- 
SOMERSET  MA  02725- 


SOMERVILLE  MA  02143- 

SOUTH  DEERFCLD  MA  01373- 
SOUTH  HARWICH  MA  02661-  „ 
SOUTH  HARWICH  MA  02661-  ... 

SOUTH  HARWICH  MA  02661-  ... 
SOUTH  WEUFLEET  MA  02863- 

SOUTH  YARMOUTH  MA  02664-  . 


<S0e)228-«706 
(508)228-0747 
(S08)22S-2400 
(508)228-0678 

(508)228-3222 

(508)228-0326 
(S08)2?fr^l313 
(506)228-0145 

{soe)22e-8ioo 

1508)656-2222 
(617)444-1110 

(413)458-5359 
(413)443-4752 

(41^443-4752 

(800)528-1234 

<S08)997-123J 

(508)999-2700 
(508)477-9111 

(508)462-3778 

(617)969-1000 

(617)969-3010 
(508)255-6688 

^06)540-9400 

(413)506-1211 

(50e)842-a84l 
(617)782-4700 
(617)769-7900 

(508)255-1514 
(508)536^4600 
(508)977^700 
(413)499-2000 
(413)44»-6681 
(506)746-6200 

(506)746-7100 
(508)747-0900 
(508)746-2800 
(508)747-4900 
(508)487-1288 
1508)487-1045 

(500)487-1711 

(508)487-2529 
(508)487-9500 
(508)487-9193 
(508)487-1526 
(508)824-8647 
(647)324-1900 

(617)871-6660 

(508)74&-8022 
(508)888-2275 
(617)233-1*00 
(617)233-1800 
(508)338-7300 
(508)338-7900 

(508)842-8500 
(508)678-9071 
(508)678-4645 

(617)628-1000 
(413)686-7161 
(508)432-2937 
(508)432-2200 

(508)432-1434 
<508)34»-34t0 

C90^384-4000 
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MA0174    BESTWESTERN 
BLUEWATER  ON  OCEAN. 

MA0175    GULL  WING  SUITES  HOTEL 
INC. 

MA0176    JOLLY     CAPTAIN     MOTOR 
LODGE. 

MA0177    OCEAN       MIST       RESORT 
MOTEL 

MA0179    THE  OCEAN  CLUB  SMUG- 
GLERS BEACH. 

MA0178    WINDJAMMER  MOTEL 

MA0181     RED  ROOF  INN  

MA0221     SOUTHBORO  MOTOR 

LODGE. 

MA0252    HOLIDAY      INN-      SPRING- 
FIELD. 

MA0244    MOTEL  6 

MA0251     SHERATONlsPRiNGFIELo"! 

MA0182    SPRINGFIELD  MARRIOTT  ... 

MA0183    STERUNG  INN  INC  

MA0184    (XXJRTYARD  MARRIOTT  .... 

MA0249    ECONO  LODGE  

MA0185    PUBLICK  HOUSE  HISTORIC 
INN  &  COUNTRY  MOTOR  LODGE. 

MA0186    QUALITY  INN  COLONIAL  

MA0187    STURBRIDGE        COUNTRY 
INN. 

MA0246    CLARION  CARRAIGE 

HOUSE  INN. 

MA0188    LONGFEUOWS    WAYSIDE 
INN. 

MA0189    CAP-N      JACKS      WATER- 
FRONT INN. 

MA0190    SWANSEA  MOTOR  INN  

MA0191     HOLIDAY  IN  TAUNTON 

MA0192    RESIDENCE  INN  BY  MAR- 
RKDTT. 

MA0231    SUSSE  OIALET 

TEWKSBURY. 

MA0193    STONEHEDGE  INN  

MA0194    CAPT.      DEXTER      HOUSE 
VINEYRD  HVN. 

MA0195    THE  HANOVER  HOUSE  

MA0196    COLONIAL  HILTON  HOTEL  . 

MA0197    SHARON  MOTEL  

MA0006    SUSSE    CHALET   OF   WAL- 
THAM. 

MA0226    FRIENDSHIP  INN  NORTH  .... 

MA0198    MASTER  MARINER  MOTEL  . 

MA0236    FRIENDSHIP  INN 

MA0199    COMMODORE  INN  

MA0227    ECONO  LODGE  

MA0200    HAMPTON  INN 

MA0007    KNOLL  MOTEL 

MA0201     RAMADA  HOTEL  

MA0008    RED  ROOF  INN  

MA0001     SHAKER  MILL  TAVERN  

MA0217    WILLIAMSVILLE  INN 

MA0202    ALADDIN  MOTOR  INN  

MA0203    FLAGSHIP  MOTOR  INN  

MA0204    THE  CAPE  POINT  HOTEL  ... 

MA0205    THE  COVE  AT  YARMOUTH  . 

MA0206    TIDEWATER  MOTOR 

LODGE. 

MA0207    BOSTON  MARRIOTT 

WESTBORO. 

MA0009    RESIDENCE   INN   BY  MAR- 
RIOTT. 

MA0208    WESTFIELD  MOTOR  INN  .... 

MA0209    HAMPTON  INN  FALL  RIVER 
WESTPORT. 

MA0210    FOUR  ACRES  MOTEL 

MA0211     THE  ORCHARDS 

MA0213    THE  WILLIAMS  INN  

MA02ie    GOVERNOR        WINTHROP 
MOTEL 

MA0235    COMFORT  INN  WOBURN  .... 

MA0212    RADISSON  HOTEL  BOSTON 
NORTH. 

MA0214    WOBURN  COURTYARD  BY 
MARRIOTT. 

MA0216    HOLIDAY  INN  WORCESTER 

MA0215    WORCESTER  MARRIOTT  .... 

MA0246    INN  AT  MILL  CREEK  

MD0012    DAYS  INN  ABERDEEN „.. 


PO  BOX  276 


P  O  BOX  187 


PO  BOX  2457 
PO  BOX  2107 
p6bOX122"! 


291  S.  SHORE  OR 

822  MAIN  ST 

1376  MAIN  ST  

97  S.  SHORE  OR  .. 

329  S.  SHORE  OR 

192  S.  SHORE  OR 

367  TNPK  RO  

50  TURNPIKE  RD  . 


711  OWIGHTST 


106  CAPITAL  OR  

ONE  SPRINGFIELD  CENTER 

1500  MAIN  ST  „„ „ 

240  WORCESTER  

200  TECHN0LCX3Y  CTR.  OR  . 

682  MAIN  ST  

RT  131.  ON  THE  COMMON  „. 


RT.  20  - 

530  MAIN  ST 

738  BOSTON  POST  ROAD 

WAYSIDE  INN  RO „ 

253  HUMPHREY  ST  


999  G.A.R.  HWY  

700  MYLES  STANDISH  BLVD  .. 
1775  ANOOVER  ST  


1695  ANOOVER  ST 


160  PAWTU<a<ET  BLVD 
100  MAIN  ST  


10  EDGARTOWN  RD 

RT.  128  95  AUDUBON  RD 

US  RT.  1  .-. 

385  WINTER  ST  ..... 


90  STERLING  ST  .„, 

1547  MAIN  ST 

99  MAIN  ST  

30  EARLE  RO „. 

1533  ELM  ST 

101 1  RIVEROALE  ST  „. 

572  RIVERDALE  ST' , 

1080  RIVERDALE  ST  ... 
1254  RIVERDALE  ST  ... 

2  OAK  ST  

RT.  i»l 

225  PT.  28 

343  RT.  28 

476  MAIN  ST  

183  MAIN  ST  

RT.  28  135  MAIN  ST 


5400  COMPUTER  OR 
25  CONNECTOR  RD  . 


21  SOUTHAMTON  RO  . 
53  OLD  BEDFORD  RD 


213  MAIN  ST  

222  ADAMS  RO  . 
1090  MAIN  ST  ... 


600  SHIRLEY  ST 

31SMISHAWUMR0 
2  FORBES  RO 


240  MISHAWUM  RO 


500  LINCOLN  ST  

10  LINCOLN  SQUARE 

225  ROUTE  28 

783  W.  BEL  AIR  AVE  .. 


SOUTH  YARMOUTH  MA  02664-  ., 

S<XITH  YARM(XiTH  MA  02664-  .. 

SOUTH  YARMOUTH  MA  02664-  .. 

SOUTH  YARMOUTH  MA  02664-  .. 

SOUTH  YARMOUTH  MA  02664-  .. 

SOUTH  YARMOUTH  MA  02664-  . 

SOUTHBORO  MA  01772-  

SOUTHBORO  MA  01745- 

SPRINGFIELD  MA  01104-  

SPRINGFIELD  MA  01089- 

SPRINGFIELD  MA  01144- 

SPRINGFIELD  MA  01 1 15- 

STERUNG  MA  01564-  

STOUGHTON  MA  02072- 

STURBRIDGE  MA  02528- 

STURBRIDGE  MA  01566- '.. 

STURBRIDGE  MA  01566- ^... 

STURBRIDGE  MA  01566- 


SUDBURY  MA  01776- „.. 

SUDBURY  MA  01778-  .„ 

SWAMPSC»TT  MA  01907-  

SWANSEA  MA  02777-  '. 

TAUNTON  MA  02780- 

TEWKSBURY  MA  01876-  

TEWKSBURY  MA  01876-  

TYNGSBORO  MA  01879-  

VINEYARD  HAVEN  MA  02568-  ..„.. 

VINEYARD  HAVEN  MA  02568-  

WAKEFIELD  MA  01880-  , 

WALPOLE  MA  02081- 

WALTHAM  MA  02154-  , 

WEST  BOYLSTON  MA  01853-  

WEST  CHATHAM  MA  02669- „.. 

WEST  DENNIS  MA  02670-  _.. 

WEST  HARWICH  MA  02671-  

WEST  SPRINGFIELD  MA  01089-  ..., 
WEST  SPRINGFIELD  MA  01089-  .... 
WEST  SPRINGFIELD  MA  01089-  .... 
WEST  SPRINGFIELD  MA  01089-  .... 
WEST  SPRINGFIELD  MA  01089-  .... 
WEST  STOCKBRIDGE  MA  01266-  . 
WEST  STOCKBRIDGE  MA  01256-  . 

WEST  YARMOUTH  MA  02673-  

WEST  YARMOUTH  MA  02673-  

WEST  YARMOUTH  MA  02673-  

WEST  YARMOUTH  MA  0267:^  ...... 

WEST  YARMOUTH  MA  02673-  

WESTBOROUGH  MA  01581-  

WESTBOROUGH  MA  01581-  

WESTFIELD  MA  01085- 

WESTPORT  MA  02790- 

WILLIAMSTOWN  MA  01267-2608  ... 

WILLIAMSTOWN  MA  01267-  

WILLIAMSTOWN  MA  01267-  

WINTHROP  MA  02152- 

WOBURN  MA  01801- 

WOBURN  MA  01801- 

WOBURN  MA  01801-  ....„ 

WORCESTER  MA  01605- 

WORCESTER  MA  01606- 

YARMOUTH  MA  02873-4801  

ABERDEEN  MO  21001-  


(508)398-2288 

(508)394-9300 

(508)398-2253 

(800)248-6478 

(508)398-6955 

(800)448-9744 
(508)481-3904 
(508)481-7061 

(413)781-0900 

(413)788-4000 
(413)781-1010 
(413)781-7111 
(508)422-6592 
(617)297-7000 
(508)347-2324 
(508)347-3313 

(508)347-3306 
(508)347-5503 

(508)443-2223 

(508)443-1778 

(617)595-7910 

(508)675-7700 
(508)823-0430 
(508)640-1003 

(508)640-0700 

(508)649-4400 
(508)693-6564 

(508)693-1066 
(617)245-9300 
(617)784-5800 
(617)890-2800 

(508)836-8247 
(508)945-2244 
(508)394-6603 
(508)432-1180 
(414)734-8278 
(413)732-1300 
(413)738-9648 
(413)781-8750 
(413)731-1010 
(413)232-8575 
(413)274-6118 
(506)776-5669 
(508)776-5155 
♦08)778-1500 
(508)771-3666 
(508)775-6322 

(508)366-551 1 

(508)366-7700 

(413)568-2821 
(508)675-8500 

(413)458-8158 
(413)458-9611 
(413)458-9371 
(617)846-9700 

(617)935-7666 
(617)932-0999 

(617)932-3200 

(508)852-4000 
(508)791-1600 
(800)243-1114 
(410)272-8500 


UMI 


82070 
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INN       CHESA- 
JOHNSON 


COURTYARD 

MARRIOTT 

RAMAOA 


M00013    ECONO  LODGE  OF  A8ER 

OEEN. 
M00014    HOilOAV 

PEAKE  HOUSE. 
MOOOtS    HOWMRO 
LODGE. 

MD0016    MOTEL  CAVALIER 

M00017  RTOWOOF  INN  ABERDEEN 
MD0018  SHERATON  INN  ABERDEEN 
MOOOTS    KEYSERS     RIDGE     AUTO 

TRUCK  STOP  INC. 
MD0020    ANNAPOLIS 

BY  MARRIOTT. 
M00021    ANNAPOLIS 

WATERFRONT. 
MD0022    ANNAPOLIS 
HOTEL. 

MQP023    DAYS  INN  ANNAPOLIS  .. 

MD0024    GOVERNOR  CALVERT 

HOUSE. 
M00025    HOLIDAY  INN  ANNAPOLIS  „ 
MD0026    LOEWS  ANNAPOLIS  HOTEL 

MO0027    MARYLAND  INN  

MO0028    RESIDENCE   INN  BY  MAR- 
RIOTT ANNAPOUS. 

M000?9    ROBERT  JOHNSON 

STATE  HOUSE  INN 

ADMIRAL  FELL  INN 

BAITIMORE  COMFORT  INN 
BALTIMORE  MARRIOTT 

INNER  HARBOR. 
M00034    BELTWAY  MOTEL   &   RES- 

TAURA.NT. 
MD0036    BEST     WESTERN     BALTI- 
MORE EAST 
MD0003    BEST  WESTERN  WELCOME 


M00030 
M00031 
MD0032 
MD0033 


MO0038    BROOKSHIRE  INNER  HAR- 
BOR SitlTES  HOTEL. 
MD0037    BUDGET  PLAZA  MOTEL 
M00036    3W1  A.'RPORT  MARRIOTT  ... 
MO0O43    COMFORT  INN  WEST  ...  , 

MO0039    CONTINENTAL  INN  

MD00«5    DAYS  INN  iNNER  HARBOR 
MD0046    DOUBLETREE  INN  AT  THE 

COLONNADE. 
MOOOM    HAP.BOfi  COURT  HOTEL 
MD0042    HARRISON'S  PIER  5  CLAR- 
ION INN. 
MO024?    HOLIDAY  INN  INNER  HAR- 
BOR 
MD0047    HOLIDAY     INN     SECURITY 

BELMONT. 
MO0CVI9    HYATT     REGENCY     BALTI- 


MORE 
MOOCMe 
MD0278 
MD02f3 

HOTE! 
MD0053 
MD0061 


MAPYU>NDER  MOTEL  INC 

M-OTEL  6 „ 

OMK{       INNER       HARBOR 


PARK  PLAZA  MOTEL 

RADISSON     PLAZA     LORD 

BALTIMfJRf  HOTEL 

MDOO&?    SMtRATON     INNER     HAR- 
BOR HOTEL.    - 

M00050    SHIRLEY      MADISON      INN 
PARK  BLDG 

MD0002    STAR  MOTEL _ 

MD00S5    STOUFf^ER  HAREORPLACE 
HOTEL 

MD0056    SUSSE  CHALET  ... 

TIP    TOP    MOTOR    COURT 


BEL  ALTON  MOTEL  INC  . 
THUNDERBIRD  APART- 


M00064 

INC. 
MO0067 
M00060 

MENTS 

MO0059  H0l:DAV  INN  CALVERTON 
MD0C58  PAM4DA  INN  CALVERTON 
M00061     ATLANTIC    HOTEL    INN    i 

RESTAURANT. 
MD0243    AMERCAN     INN    OF     BE- 

THESDA. 
MD0063    BETHESDA  MARRIOTT 

HOTEL 
MO0e44    BETHESDA  RAMADA 

HOTEL  «  CONFERENCE  CENTER. 
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82  I W.  BEL  AIR  AVE 


10  (7  BEARDS  HILL  RO 
79  1  W.  BELAIR  AVE 


111  9  S.  PHILADELPHIA  8LVD 

98)   BEARDS  HILL  RD „ 

984  BEARDS  HHX  HO . 

USRT.  40  &  US  RT.  29 „.. 

251  9  RIVA  RD  


80  XJMPROMISE  ST 


17: 


15^  2  WHITEHALL  RD 
58  JTATE  CIR  „ 


21C 
12e 


16  Church  cir ... 


17C 


23  rrATE  CIR  

17   rrATE  CIR  

88{  S.  BROADWAY 

24  V.  FRANKLIN  ST _ 

PR|TT  &  EUTAW  ST 

36^  WASHINGTON  BLVO 

56i  O'DONNELL  ST  

16*  WHITEHEAD  CT  

12a|E.  LOMBARD  ST 


480 
174 
670 
873 


100  HOPKINS  PL 


4W 


300 

205 

961 
202 


6251 


JENNIFER  RO 


HOLIDAY  CT 
WEST  ST  . 


ADMIRAL  COCHRANE  DR 


■■^iji  jiffy 


RITCHIE  HWY  ..„„ 
W.  NURSERY  RO 
SECURITY  BLVD  . 
PULASKI  HWY  


UNIVERSITY  PKVtfY 


550  LIGHT  ST  

711|EASTERN  AVE   

30lk«.  LOMBARD  ST  .. 

180    BELMONT  AVE  .„ 

300  LIGHT  ST  


PULASKI  HWY  _ _ . 


640 

1654  WHITEHEAD  CT  .. 

101 


N.  FAYETTE  ST 


490   RITCHIE  HWY  ... 
20  V  '.  BALTIMORE  ST 


5.  CHARLES  ST  .. 

(V.  MADISON  ST  ... 

(  PULASKI  HWY  .... 
:.  PRATT  ST 


4  PI'  ILADELPHIA  CT 


WASHINGTON  BLVT) 


929!  GRAIN  HWY  ...„., 
926!  CRAIN  HWY  . 


409!  POWDER  MILL  RD  .  ... 

406C  POWDER  Mia  RD 

2  N.  wlAIN  ST  

813C  WISCONSIN  AVE  '. 

5151  POOKS  HILL  RD 

84O0  WISCONSIN  AVE 


ABERDEEN  MID  21001-  ..... 

ABERDEEN  MO  21001- 

ABERDEEN  MO  21001-  .._.. 

ABERDEEN  MD  21001-  .. . 
ABERDEEN  MD  21001-  „_.. 

ABERDEEN  MD  21001- 

ACaOENT  MD  21520-  ._ 


ANNAPOLIS  MD  21401- 

ANNAPOLISMD21401- 

ANNAPOLIS  MD  21401- 

ANNAPOLIS  MD  21401- 
ANNAPOLISM021401- 


ANNAPOLIS  MO  21401-  

ANNAPOLIS  MD  21401-  ._:_ 

ANNAPOLIS  MD  21401- 

ANNAPOLIS  MD  21401- 

ANNAPOLIS  MD  21401-  _„ 

ANNAPOLIS  MD  21401-  .! 

BALTIMORE  MD  21231- 

BALTIMORE  MD  21201-5090 
BALTIMORE  MD  21201- 


BALTIMORE  MD  21227- 
BALTIMOREMD21224- 
BALTIMORE  MD  21207- 
BALTIMORE  MD  21202- 


BALTIMORE  MD  21225- 

BALTIMORE  MD  21240- 

BALTIMORE  MD  21207-  

BALTIMORE  MD  21237- 

BALTIMORE  MD  21201-  

BALTIMORE  MD  21218-  „ 

BALTIMORE  MD  21202- 
BALTIMORE  MD  2 1 202- 

BALTIMORE  MD  21201-  _ 

BALTIMORE  MD  21244-  

BALTIMORE  MD  21202- 

BALTIMORE  MD  21205-  _.., 

BALTIMORE  MD  21207- .: 

BALTIMORE  MD  21201-  _^... 


BALTIMORE  MD  21225- 
BALT1MOREMD21201- 


BALTIMORE  MD  21201- 
BALTIMORE  MD  21201- 


BALTIMORE  MD  21220- 
BALTIMORE  MD  21202-  ... 


BALTIMORE  MD  21237-  ..  _ 
BALTIMORE  MD  21227-  


BEL  ALTON  MD  20611-  . 
BEL  ALTON  MD  20611-  . 

BELTSVILLE  MD  2070S- 
BELTSVILLE  MD  20705- 
BERLINMD  21811- 


BETHESDA  MD  20814- 

BETHESDA  MD  20814- 

BETHESDA  MD  20814- 


<4fO)2?9-S900 

(4»0)272-a000 

(410)272-«100 
(410)273-7806 
(410)273-6300 
O81)74&-e710 

(410)26ft-1585 

(41(^268-7555 

(410)aB6-3]31 

(4]0)974-<4440 
<410)26S-a64l 

(4*0)224-3150 
<4W)26»-7777 
t4IO)263-264« 
(41Q)57:W>300 

(410)263-2641 
(410)263-2S41 
(410)522-7377 
(41X))727-2000 
<410)962-0202 

(4IO)633-«500 

{800)424-«667 

<4tO)625-I300 

(410)789-3,-76 
(410)859-8300 
(410)251-1800 
(410)666-0300 
(410)576-1000 
(410)236-5400 

1410)234-0650 
(410)783-5553 

(410)685-3500 

(410)265-1400 

(41C)528-I23J 

(410)485-3600 
(410)265-7660 
(410)752-1100 

(410)739-0600 
(410)539-8400 

*410)962-«300 

(410)728-e550 

(410)687-3169 
(410)547-1200 

(410)574-8100 
(410)796-0227 

(301)934-9505 
(301)932-6255 

(301)937-4422 
(301)572-7100 
(410)641-3569 

(301)656-9300 

{301)897-9400 

OOi)6S4-K)oa 
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MD0245    HOUDAY  INN  BETHESDA  ... 

MD0064  HYATT  REGENCY  BE- 
THESDA. 

MD0065    MANOR  INN  

M00062  MARRIOTT  SUITES  BE- 
THESDA. 

MD0066  RESIDENCE  INN  BY  MAR- 
RIOTT. 

MD0246  COMFORT  INN  CON- 
FERENCE CENTER. 

MO0269  COMFORT  INN  HOTEL  AND 
CONFERENCE  CENTER. 

MD0068    SHERATON  INTER- 

NATIONAL HOTEL  ON  BWI  AIR- 
PORT. 

MD0069  LEXINGTON  PARK  SUPER  8 
MOTEL. 

MD0268  CAMBRIDGE  MARYLAND 
KNIGHTS  INN. 

M00070    ECONO  LODGE  

MD0071  DAYS  INN  CAMP  SPRINGS 
ANDREWS  AFB. 

MD0072  HOLIDAY  INN  CAMP 
SPRINGS  ANDREWS  AFB. 

MD0279    MOTEL  6  

MD0074    RAMADA  INN  CAMPSPRING 

MD0073  CAPITOL  HEIGHTS  SUPER 
8  MOTEL 

MOO075    DAYS  INN 

MD0270    ECONO  LODGE  WEST  

MD0076  BRAMPTON  BED  &  BREAK- 
FAST. 

MD0077    IMPERIAL  HOTEL  

MD0247  CHEVY  CHASE  HOLIDAY 
INN. 

MD0080    COLONY  SOUTH  HOTEL 

MD0078    COMFORT  INN  CLINTON  .... 

MD0079  ECONO  LODGE  ANDREWS 
AIRFORCE  BASE. 

MOOOei     COLLEGE  MOTOR  INN  

MD0083  COLLEGE  PARK  SUPER  8 
MOTEL 

MD0264    PARK  VIEW  INN  

MD0082    RODEWAY  INN  

MD0084    COLUMBIA  HILTON 

MD0085     COLUMBIA  INN 

MD0086  COURTYARD  BY  MAR- 
RIOTT COLUMBIA. 

MD0087     HOLIDAY  INN  COLUMBIA  .... 

MD0088    CONTINENTAL  MOTOR  INN 

MD0089    INN  AT  WALNUT  BOTTOM  .. 

MD0090  MT.  VIEW  MOTEL  4  APART- 
MENTS. 

MD0091     TRAVELER  MOTEL  

MD0092    COMFORT  INN  OF  EASTON 

MD0248    DAYS  INN  EASTON 

MD0093    TIDEWATER  INN  

MD0094  BEST  WESTERN  INVITA- 
TION INN. 

MD0095    COMFORT  INN  EDGEWOOD 

MD0096    DAYS  INN  EDGEWOOD 

MD0097    MOTEL  EDGEWOOD  

MD0098    ECONO  LODGE  „ 

MD0099    EXEC  MOTEL  

MD0100    ELKTON  LODGE 

MD0101     MOTEL  6  

MD0102    SUTTON  MOTEL  

M00103  TURF  VALLEY  HOTEL  & 
COUNTRY  CLUB. 

MD0104    TOWN  N  COUNTRY  MOTEL 

M00105    COMFORT  INN  

M00106    DAYS  INN  FREDERICK 

MD0107    FREDERICK  HOLIDAY  INN  .. 

MD0271     FREDERICK  KNIGHTS  INN  . 

M00108    HAMPTON  INN  FREDERICK 

M00109  HOUDAY  INN  FREDERICK 
FORT  OETRICK. 

MD0110  MASSER-S  MOTEL  &  RES- 
TAURANT. 

MD01 1 1     SUPER  8  MOTEL 

MD0112  YOUGH  VALLEY  MOTEL  & 
RESTAURANT. 

MD0113    COMFORT  INN  

M00114  FAIRLINGERS  HOTEL  GUN- 
TER. 


PO  BOX  730 


PO  BOX  366 


..iu- 


RT.  2  BOX  9  . 


8120  WISCONSIN  AVE 

ONE  BETHESDA  METRO  CTR 

1761  REGENTS  PARK  RD  

6711  DEMOCRACY  BLVD  

7335  WISCXDNSIN  AVE 

4500  CRAIN  HWY  :, 

US  301  AND  US  50  AT  MD  3 

7032  ELM  RD  

9290  THREE  NOTCH  RD  

2831  OCEAN  GATEWAY  

RT.  50  &  OAKHILL  RD , 

5001  MERCEDES  BLVD  

4783  ALLENTOWN  

5701  ALLENTOWN 

5151  ALLENTOWrj 

150  HAMPTON  PARK  BLVD  

55  HAMPTON  PARK  BLVD  

5801  BALTIMORE  NATIONAL  P|KE 
25227  CHESTERTOWN  RD  


208  HIGH  ST  „., 

5520  WISCONSIN  AVE 


7401  SURRATTS  RD 
7979  MALCOLM  RD  .. 
7861  MALCOLM  RD  .. 


5043  BRANCHVILLE  RD 
9150  BALTIMORE  AVE  .. 


9020  BALTIMORE  BLVD 
9624  BALTIMORE  AVE  _. 
5485  TWIN  KNOLLS  RD  . 
10207  WINCOPINCIR  ... 
8910  STANFORD  BLVD  . 


7900  WASHINGTON  BLVD  . 

15001  NATIONAL  HWY  

120  GREENE  ST 

RT.  3  220  N.  BEDFORD  RD 

RT.  13  _. 


8523  (XEAN  GATEWAY „ 

7018  OCEAN  GATEWAY 

101  E.  DOVER  ST 

1709  EDGEWOOD  RD 


1700  VAN  BIBBER  RD 

21 16  EMMORTON  PARK  RD 

2209  PULASKI  HWY  . 

5895  BONNIEVIEW  LN 

6265  WASHINGTON  BLVD  ... 

200  BELLE  HILL  RD 

223  BELLE  HILL  RD  

405  E.  PULASKI  HWY  

2700  TURF  VALLEY  „. 


10870  CRAIN  HWY  _ 

420  PROSPECT  BLVD  

5646  BUCKEYSTOWN  PIKE  

5400  HOLIDAY  DR  ...„ 

6500  URBANA  PIKE  

RT.  85  5311  BUCKEYSTOWN  PIKE 
999  W.  PATRICK  ST 


1S05  W.  PATRICK  ST 

5579  SPECTRUM  OR 
138  WALNUT  ST 

RT.  36 

11  W.  MAIN  ST  


BETHESDA  MD  20814- „ 

BETHESDA  MD  20814- , 

BETHESDA  MD  20814- 

BETHESDA  MD  20817- 

BETHESDA  MD  20814-  „ 

BOWIE  MD  20718-  _ 

BOWIE  MD  20716-  

BWI  AIRPORT  MD  21240-  

CALIFORNIA  MD  20619-  

CAMBRIDGE  MD  21613-  

CAMBRIDGE  MO  21613-  

CAMP  SPRINGS  MD  20746-  ... 

CAMP  SPRINGS  MD  20746-  ... 

CAMP  SPRINGS  MD  2074&-  ... 
CAMP  SPRINGS  MD  20746-  ... 
CAPITOL  HEIGHTS  MD  20743- 

CAPITOL  HEIGHTS  MD  20743- 

CATONSVILLE  MD  21228-  

CHESTERTOWN  MD  21620-  ... 

CHESTERTOWN  MD  21620-  ... 
CHEVY  CHASE  MD  20815-  

CLINTON  MD  20735-  

CLINTON  MD  20735-  

CLINTON  MD  20735-  .'. _ 

COLLEGE  PARK  MD  20740-  ... 
COLLEGE  PARK  MD  20740-  ... 

COLLEGE  PARK  MD  20740-  ... 
COLLEGE  PARK  MD  20740-  ... 

COLUMBIA  MD  21045-  ™ 

COLUMBIA  MD  21044-  

COLUMBIA  MD  21045-  

COLUMBIA  MD  20794-  

CUMBERLAND  MD  21502-  . 

CUMBERLAND  MD  21502-  . 

CUMBERLAND  MD  21502-  ...... 

DELMAR  MD  21875- 

EASTON  MD  21601-  „.... 

EASTON  MD  21601-  

EASTON  MD  21601-  _, 

EDGEWOOD  MD  21040- , 

EDGEWOOD  MD  2104O-  

EDGEWCXDD  MD  21040- 

EDGEWOOD  MD  21040- 

ELKRIDGE  MD  21227-  

ELKRIDGE  MD  21227-5236  

ELKTON  MD  21921-5042  ..„ 

ELKTON  MD  21921- 

ELKTON  MD  21921- . 

ELLICOTT  CITY  MD  21042-  „... 

FAULKNER  MD  20632- 

FREDERICK  MD  21 701 - 
FREDERICK  MD  21 701 - 
FREDERICK  MD  21 701- 
FREDERICKMD  21701-  .. 
FREDERICK  MD  21701-  _ 
FREDERICK  MD  21702-  .. 

FREDERICK  MD  21702-  - 

FREDERICK  MD  21701-  .. 
FRIENDSVILLE  MD  21531- 

FROSTBURG  MD  21532- 
FHOSTBURG  MD  21532- 


(301)652-2000 
(301)657-1234 

(301)656-0100 
(301)897-5600 

(301)718-0200 

(301)464-0089 

(301)464-0089 

(410)859-3300 

(301)862-9822 

(410)221-0800 

(410)221-0800 
(301)423-2323 

(301)420-2800 

(301)702-1061 
(301)899-7700 
(301)350-8801 

(301)336-8900 
(410)744-5000 
(410)778-1860 

(410)778-5000 
(301)656-1500 

(301)856-4500 
(301)856-5200 
(301)856-2800 

(301)441-3707 
(301)474-0894 

(301)441-8110 
(301)474-2797 
(410)997-1060 
(410)730-3900 
(410)290-0002 

(410)799-7500 
(301)729-2201 
(301)777-0003 
(310)724-6900 

(410)742-8701 
(410)820-8333 
(410)822-4600 
(410)822-1300 
(410)679-9700 

(410)679-0770 
(410)671-9990 
(410)676-4466 
(410)796-1020 
(410)796-4466 
(410)39»-0400 
(301)392-5020 
(410)398-3830 
(410)465-1500 

(301)934-8252 
(301)695-6200 
(301)694-6600 
(301)694-7500 
(301)698-0555 
(301)698-2500 
(301)662-«141 

(301)663-m698 

(301)695-2881 
(301)746-5836 

(301)689-2050 
(301)668-6511 


UMI 
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SHADY 
MAR- 
LODGE 
HILTON 


MAR- 


MD0115    COMFORT      INN 

GROVE  GAITHERSBURG. 
MD0116    CXXJRTYARO      BY 

RIOTT  GAITHERSBURG. 
MD0117    ECONO 

GAITHERSBURG. 
•MD0118    GAITHERSBURG 

HOTEL 
MOOeeS    GAITHERSBURG 

RIOTT  WASHINGTONIAN  CENTER. 
MD0249    HOUDAY  INN 

GAITHERSBURG. 

MOOT  19    RED  ROOF  INN  

M00120    COMFORT    INN    GERMAN- 
TOWN. 
M00121     HAMPTON  INN  BALTIMORE 

SOUTH 

MD0122    HOUDAY  INN  SOUTH 

MD0123    CASSELMAN  INC  

M00124    HOLIDAY  |NN 

GRANTSVILLE. 
MD0125    SLEEP   INN  KENT   ISLAND 

GRASONVILLE. 
M00126    COURTYARD      BY      MAR- 
RIOTT. 

MD0127    GREENBELT  MARRIOTT  

MDD128    HOLIDAY  INN  GREENBELT 
M00274    BEAVER     CREEK     HOUSE 

BED  AND  BREAKFAST. 
MD0129    BEST    WESTERN    VENICE 

INN. 
M00130    HOWARD  JOHNSON  PLAZA 

HOTEL 

MD0B73    MOTEL  6  #1259  

MD02S0    RAMADA  INN  

M00131    SHERATON    INN   HAGERS^ 

TOWN  CONFERENCE  CENTER. 

MD0009    WELLESLEY  INN  

COMFORT  INN  

DAYS  INN  BWI  AIRPORT  .... 
RAMADA  HOTEL  BWI  AIR- 


MD0133 

MD0132 

M00134 
PORT. 

M00t35    RED   ROOF  INN  #107  BW 
PARKWAY 

MD0136    HAVRE  OE  GRACE  SUPER 
8  MOTEL 

MD0266    EMBASSY    SUITES     HUNT 
VALLEY. 

MD0137    HAMPTON  INN  HUNT  VAL- 
LEY. 

MD0138    HUNT      VALLEY      COURT- 
YARD BY  MARRIOTT. 

MD0139    MARRK5TTS  HUNT  VALLEY 
INN. 

MD0010    RESIDENCE      INN      HUNT 
VALLEY. 

MD0140    INDIAN  HEAD  INN  

MD0141     COMFORT  INN  JESSUP 

MD0011     RED  ROOF  INN  COLUMBIA 
JESSUP 

MD0142    SUSSE  CHALET  JESSUP 

MD0143    COURTYARD      BY      MAR- 
RIOTT LANDOVER. 

MD0144    HAMPTON  INN  „ 

MD0145    HOLIDAY       INN      CAPITAL 
CENTRE. 

MD0004    COMFORT  INN 

RED  ROOF  INN  

BEST   WESTERN   LAPLATA 


MD0146 
MD0148 

INN. 
MD0147 
MD0149 


ECONO  LODGE 

BEST     WESTERN     MARY- 
LAND INN  LAUREL 
MD0150    COMFORT  SUITES  .. 

ECONO  LODGE  LAUREL 

HOLIDAY  INN  LAUREL 

LAUREL  KNIGHTS  INN  

MOTEL  6  

RED  ROOF  INN  LAUREL  

VALENCIA  MOTEL  «  EFFI- 


MD01S1 
MD0152 
MD0272 
MO0277 
MD0153 
MD0156 

CIENCIES. 
MD0154    BEST      WESTERN 

DOCK  MOTOR  INN. 
MD0155    SCOTTISH  INNS  ... 
M00157    DAYS  INN 


BRAO- 


PO  BOX  1661 


6216  FREDERICK  RD  , 


105  RUSSELL  AVE 


8715  N.  FREDERICK  AVE 


20  PERRY  PKWY  . 


751  WASHINGTONIAN  BLVD  ... 

MONTGOMERY  VILUGE  AVE 

97  QUINCE  ORCHARD  RD  

;  0260  GOLDEN  ROD  LN 


617  RITCHIE  HWY 

800  RITCHIE  HWY 

IAIN  ST  

T.  2  BOX  35  H  ..„.. 


31  VFW  AVE 


(  301  GOLDEN  TRIANGLE  DR 


e  too  IVY  LN  

)  >00  HANOVER  DR 

i  )432  BEAVER  CREEK  RD 


<  J1  DUAL  HWY 


1  )7  UNDERPASS  WAY 

1  321  MASSEY  BLVD  .. 

fl  )1  DUAL  HWY „. 

1  110  DUAL  HWY „.. 


1  01  DUAL  HWY 

1  8  LIMESTONE  RD  ... 
7  «1  NEW  RIDGE  RO 
7  S3  PARKWAY  DR  ... 


7  06  PARKWAY  DR 
9  9  PULASKI  HWY  .. 


3  INTERNATIONAL  CIR 


1  200  YORK  RO 


2  1  INTERNATIONAL  CIR 


2<  5  SHAWAN  RD  . 


K  710  BEAVER  DAM  RD  . 


8*1  STRAUSS  AVE  

8K8  WASHINGTON  BLVD 
8000  WASHINGTON  BLVD 

rko  CRESTMOUNT  RO  .... 
8330  CORPORATE  DR 


9^  21  W.  LARGO  DR 
91  X)  BASIL  CT 


6at)5  ANNAPOLIS  RD  

90^  LANHAM  SEVERN  RD 
4<t)US301  S  „.  ..• 


RT.  301  AND  MD  RT.  6 


15101  SWEITZERLN 

14  102  LAUREL  AVE  

97  >0  WASHINGTON  BLVD  .. 

34  )0  FT.  MEADE  RD  

33  10  FT.  MEADE  RD  

35  0  OLD  ANNAPOLIS  RD  .. 
12  i25  LAUREL  BOWIE  RD  .. 
10  31  WASHINGTON  BLVD 

12  «  NATIONAL  HWY  

12  2  NATIONAL  HWY  

60  MAIN  ST  „.. . 


GAITHERSBURG  MD  20877- 

GAITHERSBURG  MD  20879- 

GAITHERS8URG  MD  20879- 

GAITHERSBURG  MD  20877- 

GAITHERSBURG  MO  20878- 

GAITHERSBURG  MO  20879- 

GAITHERSBURG  MO  20878-  , 
GERMANTOWN  MD  20874-  .„ 

GLEN  BURNIE  MD  21061-  ..„. 

GLEN  BURNIE  MD  21061-  

GRANTSVILLE  MD  2153&-  ..„. 
GRANTSVILLE  MD  21536-  


GRASONVILLE  MD  21638-  . 

GREENBELT  MD  20770-  .... 

GREENBELT  MD  20770-  .... 

GREENBELT  MD  20770-  

HAGERSTOWN  MD  21740-  , 


HAGERSTOWN  MO  21740- 

HAGERSTOWN  MO  21740- 

HAGERSTOWN  MO  21740-  . 
HAGERSTOWN  MD  21740-  , 
HAGERSTOWN  MO  21740-  . 

HAGERSTOWN  MO  21740-  . 

HANCOCK  MO  21750-  

HANOVER  MO  21076-  

HANOVER  MO  21076-  ........ 


HANOVER  MD  21076- 


HAVRE  DE  GRACE  MO  21078- 
HUNT  VALLEY  MD  21030-  


HUNT  VALLEY  MO  21031- 

HUNT  VALLEY  MD  21030- 

HUNT  VALLEY  MO  21031- 

HUNT  VALLEY  MD  21030- 

INOIAN  HEAD  MD  20640-  .. 

JESSUP  MO  20794- 

JESSUP  MD  20794- 


JESSUP  MD  20794- 

LANDOVER  MD  20785- 

LANDOVER  MD  20785- 
LANDOVER  MD  20785- 


LANDOVER  HILLS  MD  20784- 

LANHAM  MO  20706- 

LAPLATA  MO  2064ft-  


LAPLATA  MD  20646- 
LAUREL  MD  20705-  .. 

LAUREL  MD  20707-  .. 
LAUREL  MD  20723-  .. 
LAUREL  MD  20724-  .. 
LAUREL  MD  20724-  .. 
LAUREL  MD  20724-  „ 
LAUREL  MO  20708-  ... 
LAUREL  MD  20723-  ... 


LA  VALE  MD  21502- 


LAVALE  MO  21502-  _. 

LEXINGTON  PARK  MD  20653- 


(301)330-0023 

(301)670-0008 

(301)474-0003 

(301)977-8900 

(301)590-0044 

(301)948-6900 

(301)977-3311 
(301)428-1300 

(410)761-7666 

(410)761-8300 
(310)895-5055 
(301)895-5993 

(410)827-5555 

(301)441-3311 

(301)441-3700 
(301)982-7000 
(301)797-4764 

(301)733-0830 

(301)797-2500 

(301)582-4445 
(301)733-5100 
(301)790-3010 

(301)733-2700 
(301)678-6101 
(410)684-3388 
(410)712-4300 

(410)712-4070 

(410)93&-1880 

(410)584-1400 

(410)527-1500 

(410)584-7070 

(410)785-7000 

(410)584-7370 

(301)753-8090 
(410)88&-3138 
(410)796-0380 

(410)799-1500 
(301)577-3373 

(301)499-4600 
(301)773-0700 

(301)322-6000 
(301)731-8830 
(301)934-4900 

(301)934-1400 
(301)776-5300 

(301)206-2600 
(301)766-8008 
(301)498-0900 

(301)498-5553 
(301)497-1544 
(301)498-8811 
(301)725-^1200 

(301)729-3300 

(301)729-2880 
(301)863-666f 
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MD0158    PATUXENTINN  „ 

MD0040  COMFORT  INN  BWI  AIR- 
PORT. 

MD0159  COURTYARD  BY  MAR- 
RIOTT BALTIMORE  BWI  AIRPORT. 

MD0160  GUEST  QUARTERS  SUITE 
HOTEL  BWI  AIRPORT. 

MD0162    HAMPTON  INN  BWI  

M00251     HOLIDAY  INN  BWI  AIRPORT 

MD0163    SUSSE  CHALET  B  W  I _.. 

MD0161     MOTEL  6  

MD0164    RED  ROOF  INN  #140  

MD0165    INNLET  MOTOR  LODGE 

MD0166    ROYAL  OAKS  INN  

MD0167    WISP  RESORT  HOTEL  

MD0168    HILL  MOTEL 

MD0169    WHITE  GABLES  MOTEL  

MD0170    ALPINE  VILLAGE  

MD0171     OAK  LAND  MOTEL  

MD0172    ALBRK3HPS  ASSOC. 

ALBRIGHT  MOTEL 

MD0173    8EACHMARK  MOTEL  

MD0007    BEST  WESTERN  FLAGSHIP 

MD0174    COASTAL  INN 

MD0175    COCONUT  MALORIE 

HOTEL. 

WD0276  COMFORT  INN  GOLD 
COAST. 

MD0176    DAYS  INN 

MD0177    ECONO  LODGE 

OCEANBLOCK. 

MD0178    EXECUTIVE  MOTEL 

MD0179  FRANCIS  SCOTT  KEY 
MOTEL. 

MD0180  GEORGIA  BELLE  SUITES 
HOTEL. 

MD0006    HARRISON  HALL  HOTEL  .... 

MD0181  HOUDAY  INN  OCEAN- 
FRONT. 

MD0182    KITTIWAKE  MOTEL  

MD0183    LIGHTHOUSE  CLUB  HOTEL 

MD0184    MADISON  BEACH  MOTEL  ... 

MD0185    MARSHALL  INN  MOTEL  

MD0186    OCEAN  PARK  MOTEL  

MO0187  oceank;  motel 

MD0188  PHILUPS  BEACH  PLAZA 
HOTEL 

MD0189    PLIM  PLAZA  HOTEL 

MD0190    PRINCESS  ROY  ALE 

(XEANFRONT  HOTEL  &  CONF. 
CNTR. 

M00191     QUALITY  INN 

BEACHFRONT. 

M00008  QUALITY  INN  OCEAN- 
FRONT. 

MD0192    RED  CARPET  INN  

MO0193    SAHARA  MOTEL  

MD0194    SANOYHILL  MOTEL  

MD0195    SEABONAY  MOTEL  

MD0196    SHERATON  FONTAINE- 

BLEAU  HOTEL 

MD0197    STARDUST  MOTEL 

MD0198  SUMMER  BEACH  CON- 
DOMINIUM. 

MD0199    TIDES  MOTEL 

MD0200    WINDJAMMER  APT  MOTEL 

MD0201  RAMADA  HOTEL  AT  OXON 
HILL. 

MD0260  RED  ROOF  INN  #181  OXON 
HILL. 

MD0202    SUSSE  CHALET  

MD0203    WELCOME  INN  

MD0204  COMFORT  INN  OF  PERRY- 
VILLE. 

MO0252    COMFORT  INN  NW  

M00205    HOUDAY  INN  P1KESVILLE  .. 

MD0261     PIKESVILLE  HILTON  INN 

MD0005    QUALITY  INN  

MD0206  ECONO  LODGE  PRINCESS 
ANNE. 

MDO207    SWANN  POINT  INN  

MD0253  CLARION  HOTEL  AND 
SUITES. 

MD0208    COLONIAL  MANOR  INN 


PO  BOX  778 


P0B0X11 
POBOX35 


PO  BOX  367  .. 
PO  BOX  5200 


PO  BOX  425 
PO  BOX  540 


PO  BOX  468 


PO  BOX  160 


RT.  235 ., 

6921  BALTIMORE  ANNAPOUS  BLVD 


1671  W.  NURSERY  RD 
1300  CONCOURSE  DR 


829  ELKRIDGE  LANDING  RD 
890  ELKRIDGE  LANDING  RD 

1734  W.  NURSERY  RO  

5193  RAYNOR  AVE  

827  ELKRIDGE  LANDING  RD 

DEEP  CREEK  DR  '.. „ 

HCR  2  DEEP  CREEK  DR  

MARSH  HILL  RD  

351  VETERANS  HWY 

RT.  3  N  

RT  6 

435  N-THIRO  ST  "!!!!!!!"!!!.""'. 

»  3  N.  1ST  ST 


73RD  ST.  &  COASTAL  HWY 

2600  BALTIMORE  AVE 

2601  PHILADELPHIA  AVE  .... 
201  60TH  ST.  IN  THE  BAY  ... 


11201  COASTAL  HWY 

4201  COASTAL  HWY  .. 
14502  COASTAL  HWY 


30TH  ST.  BALTIMORE  AVE 
US  60  AT  ELM  ST 


12000  COASTAL  HWY 


1409  BOARDWALK  .... 
6600  COASTAL  HVinr 


45TH  ST.  &  OCEANFRONT  

56TH  ST.  IN-THE-BAY  

FIRST  ST.  &  BALTIMORE  AVE 

6104  62ND  ST „ 

1701  ATLANTIC  AVE  

710  S.  PHILADELPHIA  AVE  

OCEANFRONT  AT  13TH  ST  .... 


109  N.  BOARDWALK  . 
9100  COASTAL  HWY 


3301  33RD  ST 


5400  COASTAL  HWY 


12534  OCEAN  GATEWAY  

19TH  ST  &  BALTIMORE  AVE 

1710  BALTIMORE  AVE 

2711  ATLANTIC  AVE  _...., 

10100  OCEAN  HWY  


3200  BALTIMORE  AVE  , 
«3  35TH  ST  


71ST  ST  &  OCEANSIDE  , 

4503  ATUNTIC  AVE  

6400  OXON  Hia  RD  


61 70  OXON  HILL  RD 


5363  OXON  HILL  RD  

8729  LOCH  BEND  OR  ... 
61  HEATHER  LN  


10V«X)DEDWAY  

1721  REISTERSTOWN  RD 
1726REISTERSTOWNflO 
825  OCEAN  HWY 
10936  MARKET  LN 


RT.  20  &  COLEMAN  RO  

1251  W.  MONTGOMERY  AVE 

11410  RCXDKVILLE  PIKE  


LEXINGTON  PARK  MD  20653- 
LINTHICUM  MD  21225-  


UNTHICUM  MD  21090-  

LINTHICUM  MO  21090-  

UNTHICUM  MD  21090-  _*^ 

UNTHICUM  MD  21090-  

UNTHICUM  MD  21090-  

UNTHICUM  HEIGHTS  MD  21090- 
LINTHICUM  HEIGHTS  MD  21090- 

MCHENRV  MD  21541- 

MCHENRY  MO  21541-  „ 

MCHENRY  MD  21541- 1„ 

MILLERSVIUE  MD  21108-  

MILLERSVILLEMD2110&-  . 

OAKLAND  MD  21550- 

OAKLAND  MD  21550- 

OCEAN  CITY  MD  21842-  .... 


OCEAN  CITY  MD  21842-  , 
OCEAN  CITY  MD'21842- 
OCEAN  CITY  MO  21842- 
OCEAN  CITY  MD  21842- 

OCEAN  CITY  MD  21842- 

OCEAN  CITY  MD  21842- 
OCEAN  CITY  MD  21842- 

OCEAN  CITY  MD  21842- 
OCEAN  CITY  MD  21842- 

OCEAN  CITY  MD  21842- 

OCEAN  OTY  MD  21842- 
OCEAN  OTY  MD  21842- 


OCEAN  CITY  MD  21642- 
OCEAN  CITY  MD  21842- 
OCEAN  CITY  MD  21842- 

OCEAN  CITY  MD  21043- 

OCEAN  CITY  MD  21842- 

OCEAN  CITY  MD  21842- 

OCEAN  CITY  MD  21842-0300 


OCEAN  CITY  MD  21842- 
OCEAN  CITY  MD  21842- 


OCEAN  CITY  MD  21842- 
OCEAN  CITY  MD  21842- 


OCEAN  CITY  MD  21842-  ... 
OCEAN  CITY  MD  21842-  ... 
OCEAN  OTY  MD  21642-  ... 
OCEAN  CITY  MO  21842-  ... 
OCEAN  CITY  MD  21842-  ... 


OCEAN  CITY  MO  21842- 
OCEAN  CITY  MD  21842- 

OCEAN  CITY  MD  21842- 
OCEAN  CITY  MD  21842- 
OXON  HILL  MD  20745-  ... 


OXON  HILL  MD  2074&- 


OXON  Hia  MD  20745-  .„ 
PARKVILLE  MD  21234-  .. 
PERRYVILLE  MD  21903- 


PIKESVILLE  MD  21208- 

PIKESVILLE  MD  21208- 

PIKESVILLE  MD  21208- 

POCOMOKE  MD  21851- 

PRINCESS  ANNE  MD  21853- 

R(XKHALL  MD  21661- 

ROCKVILLE  MO  20850- -.. 


ROCKVILLE  MD  20852- 


301)862-4100 
410)789-9100 

410)859-8855 

410)850-0747 

41 0)850-0600 
;41 0)859-8400 
:41 0)859-2333 
:4 10)636-9070 

)  - 
[301)387-5596 
301)387-4200 
301)387-5581 
:41 0)923-64 17 
;410)923-2222 
;30 1)387-5534 
301)334-2171 
:41 0)289-9205 

80C)63&-1600 
4101289-3384 
410)289-7722 
410)723-6100 

:41 0)524-3000 

:410)28»-«48e 
800)443-4557 

:800)638-1600 

:41 0)21 3-0088 

:41 0)250-4000 

410)289-6222 
410)524-1600 

800)638-3244 

[410)524-5400 
[410)289-6282 
410)524-6666 
410)289-7262 
410)289-6494 
[410)289-9121 

410)289-6181 
[410)524-7777 


410)289-1234 

[410)524-7200 

[410)213-0376 
800)638-1600 

[410)289-6151 
[410)289-9194 
410)524-3535 

410)289-6444 
[410)289-1600 

8001538-1600 
41CI289-9409 
301  )63O-4050 

301)567-«030 

301)839-0001 
[410)668-7100 
410)642-2866 

410)484-7700 
410)486-5600 
410)653-1100 
410)957-1300 
[410)651-9400 

410)639-2500 
301)424-4940 

(301)881-5200 


UMI 
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MD0209    COURTYARD      BY      MAR- 
RIOTT ROCKVILLE. 

MOOeiO    DAYS  INN „ 

HOUDAY     INN     CROWNE 


MOOeil 
PLAZA 
M0Q212 
M00213 

Mooeu 


RAMAOA  INN  ROCKVILLE  ... 

WOOOFIN  SUITES  HOTEL  .. 

PASADENA    INN    &    CON- 
FERENCE CENTER. 
MD0815    BEST   WESTERN   STATES- 
MAN MOTEL. 
MD0216    COMFORT  INN  SALISBURY 

DAYS  INN  SALISBURY  

HAMPTON  INN  SALISBURY 

HOLIDAY    INN    OF    SALIS- 
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2500  RESEARCH  BLVD 


SALISBURY 


MAR- 


MD0ei7 
M00001 
MOOZIS 

BURY. 
MD0219    SALISBURY       SUPER       8 

MOTEL 
MD0220    SHERATON 

INN. 
MDOeZi     COURTYARD       BY 

RIOTT  SILVER  SPRING. 

MD0275    DAYS  INN 

MD0222    QUALITY     HOTEL     SILVER 

SPRING. 
MD0223    SILVER     SPRING     MOTOR 

INN. 
MD0225    COMFORT     INN     BEACON 

MARINA. 
MO0224    HOLIDAY  INN  SOLOMONS 

MD0826    KEMP  HOUSE  INN  „ 

M00227    PARSONAGE  INN  .._ 

MDQ228    ST.    MICHAELS    HARBOUR 

INN  &  MARINA. 

M00229    KENT  MANOR  INN 

MD0230    THURMONT       SUPER       8 

MOTEL 
MD0231     HARRISONS  COUNTRY  INN 

a  SPORTFISHING  CENTER. 
MD0041     DAYS    HOTEL    AND    CONr 

FERENCE  CENTER. 
MD0232    HOLIDAY     INN     TIMONIUM 


PO  BOX  978 


16001  SHADY  GROVE  RD 
1750  ROCKVILLE  PIKE  .„... 


1775  ROCKVILLE  PIKE 

1380  PICCARD  DR  

25876  ROYAL  OAK  RD 


712  N.  SALISBURY  BLVD 


2701  N.  SALISBURY  BLVD  .. . 

RT.  13  RR  *6 

1735  N.  SALISBURY  BLVD 
RT.  11,  BOX  226  US  RT.  13  N 


2615  N.  SALISBURY  BLVD 
300  S.  SALISBURY  BLVD  .. 
12521  PROSPERITY  DR  .... 


PLAZA 
MD0259 
MD0267 

INN. 
MD0233 


RED  ROOF  INN  #209 
BALTIMORE     EAST 


DAYS 


QUALITY      INN      TOWSON 
CONFERENCE  CENTER. 
MD0234    SHERATON        BALTIMORE 

NORTH  HOTEL. 
MD0235    ECONO  LODGE  WALDORF 
MD0236    WALDORF  HOUDAY  INN 
MD0237    WALDORF  SUPER  8  MOTEL 
MD0238    COMFORT        INN       CON- 
FERENCE CENTER. 
MD0239    DAYS  INN  WESTMINSTER 

WESTMINSTER  INN 

DAYS  INN  WILLIAMSPORT  . 

COASTLINE  INN  

COMFORT  INN  CIVIC  CEN- 


PO  BOX  310 


MD0240 
M00241 
ME0019 
ME0005 
TER. 
ME0021 
ME0007 
ME0054 
ME0025 


AIRPORT 


DAYS  INN  

HOWARD  JOHNSON 

MOTEL  6  

SUSSE     CHALET     MOTOR 
LODGE  AUGUSTA. 
ME0030    BANGOR 

MARRIOT. 
ME0010    BEST      WESTERN     WHITE 

HOUSE  INN. 
ME0022    COMFORT  INN  BANGOR 
ME0031     ECONO  LODGE  ... 
ME0016    FAIRFIELD    INN    BY    MAR- 
RIOTT BANGOR. 

ME0053    MOTEL  6  

QUALITY  INN  PHENIX  ..'.'.""' 
RAMAOA  INN  BANGOR  . 
BAR  HARBOR  QUAUTY  INN 
FAIRFIELD    INN    BY    MAR- 


ME0023 
ME0020 
ME0039 
ME0046 
RKJTT. 
ME0042 
ME0024 


MOTEL  111    

INTERSTATE 
ECONO  LODGE. 
ME0032    COMFORT  INN 


OASIS 


8040  13TH  ST  

8727  COLESVILLE  RD 


7927  GEORGIA  AVE 
LORE  RD 


155  HOLIDAY  DR 

412  TALBOT  ST 

210  N.  TALBOT  

101  N.  HARBOR  RO 


500  KENT  MANOR  DR 
300  TIPPIN  DR 


5831  TILGHMAN  ISLAND  RO  . 

96_15  DEERCO  RD 

2004  GREENSPRING  DR 


Ill  W.  TIMONIUM  RD 

J801  LOCH  RAVEN  BLVD  . 


1015  YORK  RD  

KB  DULANEY  VALLEY  RD 


14  BUSINESS  PARK  DR 

I  ST.  PATRICKS  DR 

1550  CRAIN  HWY  

151  WMC  DR  


>5  S.  CRANBERRY  RD 

)  S.  CENTER  ST 

no  E.POTOMAC  ST  ... 

70  CENTER  ST  

«1  CIVIC  CENTER  DR 


190  WESTERN  AVE  ... 
10  COMMUNITY  DR  . 

8  EDISON  DR 

VHITTEN  RO  

08  GODFREY  BLVD  ., 

55  LITTLEFIELD  AVE 


50  HOGAN  RD 
82  ODLIN  RD  „ 
00  ODLIN  RD  .. 


100  HAMMOND  ST  ., 

;  0  BROAD  ST  

2  75  ODLIN  RD  

^OKEBOST  „.-„. 

1 25  EDEN  ST  


'  70  ALFRED  RD 
I  T.  1  4  1-95  


ROCKVIUE  MD  20850- 


ROCKVILLE  MD  20850-  ... 
ROCKVILLE  MD  20852-  ... 


ROCKVILLE  MD  20852-  .. 
ROCKVILLE  MD  20850-  . 
ROYAL  OAK  MD  21662-  .. 


SALISBURY  MD  21801- 

SALISBURYMD21801- 
SALISBURY  MD  21801- 
SALISBURY  MD  21801- 
SALISBURYMD  21801-  , 


SALISBURY  MD  21801- 

SALISBURY  MD  21801- 

SILVER  SPRING  MD  20904- 

SILVER  SPRING  MD  20910- 
SILVER  SPRING  MD  20910- 

SILVER  SPRING  MD  20910-  , 

SOLOMONS  MD  20688-  


SOLOMONS  MO  20688- 
ST  MICHAELS  MD  21663- 
ST  MICHAELS  MD  21663-  . 
ST  MICHAELS  MO  21663-  . 


STEVENSVILLE  MD  2166fr- 
THURMONTMD  21788-  


TILGHMAN  MD  21671- 

TIMONIUM  MD  21093-  ., 

TIMONIUM  MD  21093-  .. 

TIMONIUM  MD  21093-  .. 
TOWSON  MD  21204-  .... 


TOWSON  MD  21 204- 
TOWSON  MD  21204-  . 


WALDORF  MD  20601-  .... 
WALDORF  M[>20603-  .... 
WALDORF  MD  20602-  . 
WESTMINSTER  MO  21 15^^ 


WESTMINSTER  MD  21157- 
WESTMINSTER  MD  21157- 
WILLIAMSPORT  MD  21795-  „™  " 

AUBURN  ME  04210- 

AUGUSTA  ME  04330-  ... 


AUGUSTA  ME  0433O- 
AUGUSTA  ME  0433O- 
AUGUSTA  ME  04330-  . 
AUGUSTA  ME  0433O-  . 


BANGOR  ME  04401- 
BANGOR  ME  04401- 


BANGOR  ME  04401- „ 

BANGOR  ME  04401-  . 

BANGOR  ME  04401- 


1  »  PLEASANT  ST  _ „ |  BRUNSWICK  ME  04011-  .„... 


BANGOR  ME  04401-  . 

BANGOR  ME  04401- 

BANGOR  ME  04401-  .... 
BAR  HARBOR  ME  04609- 
BAR  HARBOR  ME  04609- 

BIDDEFORD  ME  04005-  . 
BRUNSWICK  ME  04011-  .. 


(301)670-^00 

(301)948-4300 
(301)468-1100 

(301)881-2300 
(301)590-9880 
(410)745-5053 

(410)749-7155 

(410)543-4666 
(301)749-6200 
(410)546-1300 
(410)742-7194 

(410)749-5131 

(410)546-4400 

(301)680-8500 

(301)588-4400 
(301)589-5200 

(301)587-3200 

(410)326-«303 

(410)326-6311 
(410)745-2243 
(410)745-5519 
(410)745-9001 

(410)643-5757 
(301)271-7888 

(410)886-2121 

(410)560-1000 

(410)252-7373 

(410)666-0380 
(800)666-0900 

(410)825-9190 

(410)321-7400 

(301)645-0022 
(301)645-6200 
(301)932-6957 
(410)857-1900 

(410)857-0500 
(410)857-4445 
(301)582-3500 
(207)784-1331 
(207)623-1000 

(207)622-6371 
(207)622^751 
(207)622-6000 
(207)622-3776 

(207)947-6721 

(207)862-3737 

(207)942-7899 
(207)942-6301 
(207)990-0001 

(207)947-6921 
(207)947-3850 
(207)947-6961 
(207)288-5403 
(      )      - 

(207)284-2440 
(207)729-9991 

(207)729-1129 
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ME0047  BEST  WESTERN  JED 
PROUTY  MOTOR  INN. 

ME0001     DAYS  INN  CA8IB0U  

ME0060    EDGECOMB  INN 

ME0040  ELLSWORTH  COMFORT 
INN. 

ME0037    HOLIDAY  INN 

ME0002    (XJASTLINE  INN  

ME0029    HARRASEEKET  INN 

ME0051  MAPLE  HILL  FARM  BED 
AND  BREAKFAST. 

ME0027  ECONO  LODGE  OF 
KENNEBUNK. 

ME0008  THE  CAPTAIN  LORD  MAN- 
SION. 

ME0014    DAYS  INN 

ME0055    MOTEL  6  

ME0C49  -  MACHIAS  MOTOR  INN 

ME0048    HERITAGE  MOTOR  INN 

ME0009  BEST  WESTERN  BLACK 
BEAR  INN. 

ME0015    DAYS  INN  

MEOOl  1     HOLIDAY  INN  BY  THE  BAY  . 

ME0043  HOLIDAY  INN  PORTLAND 
WEST. 

ME0036    HOWARD  JOHNSON  HOTEL 

ME0006    QUALITY  SUITES  HOTEL  ..^. 

ME0044    RAMADA  INN  

ME0034    SONESTA  HOTEL 

ME0033    SUSSE  CHALET 

ME0052  NORTHERN  PINES  (X)N- 
FERENCE  CENTER. 

ME0017  FAIRFIELD  INN  BY  MAR- 
RIOTT PORTLAND  SCARBORO. 

ME0038  BEST  WESTERN  MERRY 
MANOR  INN. 

ME0003    (X)ASTLINE  INN  

ME0028    COMFORT  INN  

ME0004    HAMPTON  INN 

ME0013    HOWARD  JOHNSON  HOTEL 

ME0018    PORTLAND  MARRIOTT  

ME0012    SHERATON  TARA  HOTEL  ... 

ME0041     ECONO  LODGE  

ME0035    HOWARD  JOHNSON 

LODGE. 

ME0045  VILLAGE  BY  THE  SEA 
HOTEL  AND  CONFERENCE  CTR. 

ME0026    YORK  COMMONS  INN  

MI0072  GRAND  TRAVERSE  RESORT 
CONDOMINIUM  COMPLEX. 

MI0070  GRAND  TRAVERSE  RESORT 
HOTEL 

MI0069  GRAND  TRAVERSE  RESORT 
TOWER. 

MI0071  GRAND  TRAVERSE  RESORT 
VALLEYVIEW  CONDOS. 

MI0248    CARLTON  LODGE  ADRIAN  ... 

MI0001    TORCH  TIMBERS  INN  

M10285  BEST  WESTERN  GREEN- 
FIELD INN. 

MI0236    COMFORT  INN— ALMA  

MI0151     ALPENA  HOLIDAY  INN  

MI0229    HOUDAY  INN— ALPENA  ...... 

MI0058    TOWER  MOTOR  INN  

MI0207    BEU  TOWER  HOTEL 

MI0129  COMFORT  INN  &  BUSINESS 
CENTER. 

MI0014  COURTYARD  BY  MARRIOTT 
ANN  ARBOR 

MI0021  FAIRFIELD  INN  BY  MAR- 
RIOTT ANN  ARBOR. 

MI0164  GLADSTONE  HOUSE  BED  S 
BREAKFAST. 

MI0063    HAMPTON  |NN— ANN 

ARBOR  NORTH. 

MI0064    HAMPTON  INN— ANN 

ARBOR  SOUTH. 

MI0290    MOTEL  6— ANN  ARBOR 

MI0222    RED  R<X>F  INN 

MI0067  RESIDENCE  INN  BY  MAR- 
RIOTT ANN  ARBOR. 

MI0034    SHERATON  INN  ANN  ARBOR 

MI0117    WEBER^INN 

MI0076  REST  AU  INN  AUBURN  MID- 
LAND. 


POBOX57 


PO  BOX  800 


PO  BOX  1107 
PO  BOX  427  .. 


52  MAIN  ST 


EDDY  RD  ....„ 
130HK3HST 

HIGH  ST  

209  RT.  1  S  .. 
162  MAIN  ST 
OUTLET  RD  . 


55  YORK  ST  . 


2  CORGES  RD 

516  PLEASANT  ST 

26  E.  MAIN  ST  

935  CENTRAL  ST  .. 
4  GODFREY  DR 


1150  BRIGHTON  AVE 

88  SPRING  ST  

81  RIVERSIDE  ST 


155  RIVERSIDE  ST 

1050WESTBROOKST.... 

1230  CONGRESS  ST  

157  HIGH  ST  

340  PARK  AVE 

559  RT.  85 


66  SPRING  ST 
700  MAIN  ST  ... 


80  JOHN  ROBERTS  RD 

90  MAINE  MAU  RD  

171  PHILBROOK  AVE  

675  MAIN  ST  _ „.., 

200  SABLE  OAKS  DR „., 

363  MAIN  MALL  

445  KENNEDY  MEMORIAL  DR  , 
356  MAIN  ST  


RT.  1  S 


WELLS  ME  04090-  .... 

12  BRICK  YARD  LN YORK  ME  03909-  ..._ 

6300  US  31  N „ ACME  Ml  49610-0404 


BUCKSPORT  ME  04416- 


CARIBOU  ME  04736- 

EDGECOMB  ME  14556-  . 
ELLSWORTH  ME  04605- 

ELLSWORTH  ME  04605- 
FREEPORT  ME  04032-  ... 
FREEPORT  ME  04032-  ... 
HALLOWELL  ME  04347-  . 


KENNEBUNK  ME  04043- 

KENNEBUNKPORT  ME  04046- 


KITTERY  ME  03904-  

LEWISTON  ME  04240-  ... 

MACHIAS  ME  04654- 

MiLLINOCKET  ME  04462- 
OROf-IO  ME  04473- 


PORTLAND  ME  04102-  . 
PORTLAND  ME  04101-  , 
PORTLAND  ME  04103-  . 


PORTLAND  ME  04103- 

PORTLAND  ME  04102- 

PORTLAND  ME  04102- 

PORTLAND  ME  04101- 

PORTLAND  ME  04102- , 

RAYMOND  ME  04071-6248 

SCARBOROUGH  ME  04074- , 

SOUTH  PORTLAND  ME  04106- 

SOUTH  PORTLAND  ME  04106-  , 
SOUTH  PORTLAND  ME  04106-  . 
SOUTH  PORTLAND  ME  04106-  . 
SOUTH  PORTLAND  ME  04106-  , 
SOUTH  PORTLAND  ME  04106-  , 
SOUTH  PORTLAND  ME  04106-  . 

WATERVILLE  ME  04901-  

WATERViaE  ME  04901-  .._ 


6300  US  31  N 
6300  US  31  N 
6300  US  31  N 


1629  W.  MAUMEE  

9260  SE  TORCH  LAKE  DR 
3000  ENTERPRICE  DR  


31 10  W.MONROE  

615  E.  FRONT  ST 

1000  US  23  N 

1496  M-32  W  

300  S.  THAYER  ST 

2455  CAPTENTER  RD 


3205  BOARDWALK 
3285  BOARDWALK 


2865  GLADSTONE 
2300  GREEN  RD  .... 


25  VICTORS  WAY 


3764  S.  STATE  ST 

3621  PLYMOUTH  RD 
800  VICTORS  WAY  ... 


3200  BOARDWALK 

3050  JACKSON  AVE  ... 
4955  S.  (3ARFIELD  RD 


ACME  Ml  49160-0404 
ACME  Ml  49610-0404 
ACME  Ml  49610-0404 


ADRIAN  Ml  49221-  

ALDEN  Ml  49612- „ 

ALLEN  PK/OEARBORN  Ml  48101- 


ALMA  Ml  48801- „ 

ALPENA  Ml  49707- 

ALPENA  Ml  49707-  

ALPENA  Ml  49707-  

ANN  ARBOR  Ml  48104-  ... 
ANN  ARBOR  Ml  48108-  ... 

ANN  ARBOR  Ml  48108-  ... 

ANN  ARBOR  Ml  481  OS-  ... 

ANN  ARBOR  Ml  48104-  ... 

ANN  ARBOR  Ml  48105-  ... 

ANN  ARBOR  Ml  48106-  ... 

ANN  ARBOR  Ml  48106-  ... 
ANN  ARBOR  Ml  48105-  ... 
ANN  ARBOR  Ml  48106-  ... 


ANN  ARBOR  Ml  48106-  

ANN  ARBOR  Ml  48103-1997 
AUBURN  Ml  48611-  


(207)464-3113 

(207)493-3311 
(207)882-6343 
(207)667-1345 

(207)667-5341 
(207)865-3777 
(207)865-9377 
(207)622-2708 

(207)985-6100 

(207)967-3141 

(207)439-5555 
(207)782-6558 
(207)255-4861 
(207)423-9777 
(207)866-7120 

(207)775-371 1 
(207)775-2311 
(207)774-5601 

(207)774-5861 
(207)775-2200 
(207)774-5611 
(207)775-5411 
(207)871-0611 
(207)655-7624 

(207)883-0300 

(207)774-6151 

(207)772-3838 
(207)775-0409 
(207)773-4400 
(207)775-5343 
(207)871-8000 
(207)775-6161 
(207)872-5577 
(207)873-3335 

(207)646-1000 

(207)363-8903 
(616)938-2100 

(616)938-2100 

(616)938-2100 

(616)938-2100 

(317)263-7000 
(616)331-4050 
(313)271-1600 

(517)463-4400 
(517)356-2151 
(517)356-2151 
(517)356-6118 
(313)769-3010 
(313^973-6100 

(313)995-5900 

(313)995-5200 

(313)769-0404 

(313)996-4444 

(313)665-5000 

(313)665-9900 
(313)996-5800 
(313)996-5666 

(313)996-0600 
(313)769-2500 
(517)662-7868 
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MWblS  COURTYARD  BY  MARRIOTT 
AUBURN  HiaS. 

Mro023  FAIRFIELD  INN  BY  MAR- 
RIOTT OET.  AUBURN  HILLS. 

MI0252  HAMPTON  INN— AUBURN 
HILLS. 

MI0219    HILTON     SUITES-AUBURN 

Hias. 

MI0219    HILTON      SUITES-AUBURN 

HILLS. 
MK)066    HOLIDAY  INN— AUBURN 

HILLS. 
MKBOI     MOTEL  6-AUBURN  HILLS  ... 
MI0088    OJIBWA  RESCRT  MOTEL 
MlOOeS    SUPER  a  MOTEL— BARAGA 
MI0149    HOWARD  JOHNSON  LODGE 
MI(K87    KNIGHTS  INN  SOUTH-BAT- 
TLE CREEK 
MI0287    KNIGHTS  INN  SOUTH— BAT- 
TLE CREEK. 
MI0302    MOTEL  6-BATTLE  GREEK 
MI0238    S^OUFFER   BATTLE  CREEK 

HOTEL. 
MI0195    THE  OLD  LAMPLIGHTER  ..  .. 
MI0261     BAY     VALLEY     RESORT     S 

HOTEL. 
MI0184    BELLEVILLE        SUPER        8 

MOTEL. 
MK)213    RED    ROOF    INN    DETROIT 

AIRPORT. 
MI0185    BENTON  HARBOR  SUPER  8 

MOTEL 
MIQ249    CARLTON   LODGE    BENTON 

HARBCfl. 
MI0273    COMFORT        INN-BENTON 

HARBOR. 
MI0002    DAYS    INN-BENTON    HAR- 
BOR. 
MI0230    HOLIDAY  INN-BENTON 

HARBOR. 
MI0178    MOTEL     6-BENTON    HAR- 
BOR 
MI02S7    RED  ROOF  INN  .... 
MI0221    SUPER   8  MOTEL  BENTON 

HARBOR. 
MI0150    CRYSTAL  BEACH  RESORT 
MK)032    CLARION    HOTEL    &    CON- 
FERENCE CENTER. 
MI0006    CLEARWATER      HOTEL      & 

CONDOMINIUMS. 
MIDI  72    WHITE  SWAN  MOTEL  ... . 
MI0182    BILL  OUVER   BEST  WEST- 
ERN. 
MI0008    CADILLAC     INN     HAMPTON 

INN. 
MI0094    DAYS  INN— CADILLAC 
MI0080    MCGUIRES  RESORT   .    .  . 
MI0143    BUOGITEL  INN-CANTON 
MI0186    CANTON  SUPER  8  MOTEL 
MI0026    FAIRFIELD     INN    BY     MAR- 
RIOTT OET  WEST  CANTON. 
MI0303    MOTEL  6— CANTON  TOWN- 
SHIP. 
MI0272    COMFORT  iNN— 

CEOAPV'LLE. 
MIDI  87    CLAWSON  SUPER  8  MOTEL 
MKJ275    QUALITY    INN    &    CONVEN- 
TION CENTER. 
MI0179    SUPER  8  MOTEL- 

COL  DWATER. 
MI0271     COMFORT  INN— DAVISON 
M10245    COURTYARD  BY  MARRIOTT 

DEARBORN. 
MIOOlO    DEARBORN  INN  MARRIOTT 

HOTEL 
MI0127    HAMPTON  INN— DEARBORN 
MW20e    HYATT     REGENCY     DEAR- 
BORN 
MI0068    RED  ROOF  INN  ... 
MIOiaO    THE  RITZ  CARLTON  HOTEL 
Mt0104    ATHENEUM  SUITE  HOTEL 
MIOZOe    DEARBORN  TRAVELODGE 
MI0009    DETROIT     AIRPORT     MAR^ 

RIOTT. 
MKB04    HOUDAY  INN— FAIRLANE  .... 


296  OPDYKE  RD  .„._ 

294  OPDYKE  RD  

461  N.  OPDYKE  RD  ._ 

300  FEATHEPSTONE  . 

300  FEATHERSTONE 

500  OPDYKE  RD  ....; 


PO  BOX  284  A 


■  471  OPDYKE  RD  

I  T.  1  M-38 „ 

1  90  MICHK3AN  AVE  

J  590  CAPITAL  AVE  SW  .„ 
;  595  CAPITAL  AVE.  SW  .„ 

i  595  CAPITAL  AVE.  SW  .. 


^775 


iD 


RT.  139  .„ 


PO  BOX  1588  

— 

P  O  BOX  189 


i  76  NE  CAPITAL  AVE 

*70  OLD  BRIDGE  RD  __.. 

^707  S  1-94  SERVKJE  RD 

4t501  N.  EXPRWY.  SERVICE  DR 

1  ISO  E.  HAPIER  AVE  

1^92  MALL  DR 

1|98  MALL  DR  

2|99  MICHIGAN  . 

2|60  S.  MICHIGAN  HWY.  139 

2#63  PIPESTONE  


98(1 


BECKLEY  RD  : 

CAPITAL  AVE.  S.W 


30  MALL  DR  

1|50  E.  NAPIER  AVE 


2  2  CENTER  ST 
K  06  PERRY  ST  ., 

5-  00  SHORE  RD 


6!  0  W.  CHICAGO  RD  .... 
8^  S.  LAKE  MITCHEU  DR  . 

Ut  131  1650  S.  MITCHEU  .. 


6(31 
7(30 
4121 
3{)3 

57)0! 


MILLS  

MACKINAW  TRAIL  ... 

1  FORD  RD 

LOTZ  RD  


HAGGERTY  RD 

4^16  FORD  RD  

2t)W.  SR-134  


115 
C)0 


W.  MAPLE  

ORLEANS  BLVD 


6C  I  ORLEANS  BLVD 


10  182 


52  10 


LAPEER  RD  .. 
MERCURY  DR 


20  01  OAKWOOD  BLVD  

20  61  MICHIGAN  AVE 

FaIRLANE  TOWN  CTR 

24  30  MICHIGAN  AVE 

30   TOWN  CENTER  DR 

10  0  BRUSH  

23;  30  MICHIGAN  AVE 

OETROiT 


Al«URN  HILLS  Ml  48326- 

AUBURN  HILLS  Ml  48326- 

AUBURN  HILLS  Ml  48326- 

AUBURN  HILLS  Ml  48326- 

AUBURN  HILLS  Ml  48326- 

AUBURN  HILLS  Ml  4832&- 

AUBURN  HILLS  Ml  4S32&- 

BARAGA  Ml  49908- 

BARAGA  Ml  49908-  . 


BATTLE  CREEK  Ml  4901  &-  

BATTLE  CREEK  Ml  49015-4160 

BATTLE  CREEK  Ml  49015-4160 


BATTLE  CREEK  Ml  49017- 
BATTLE  CREEK  Ml  49017- 


BATTLE  CREEK  Ml  49017- 
BAY  CITY  Ml  48706-  


BELLEVILLE  Ml  48111- 

BELLEVILLE  Ml  48111- 

BENTON  HARBOR  Ml  49022- 

BENTON  HARBOR  Ml  49022- 

BENTON  HARBOR  Ml  49022- 

BENTON  HARBOR  Ml  49022- 

BENTON  HARBOR  Ml  49022-  . 

BENTON  HARBOR  Ml  49022-  . 

BENTON  HARBOR  Ml  49022-  . 
BENTON  HARBOR  Ml  49022-  . 


BEULAH  Ml  49617-  

BK3  RAPfOS  Ml  49307- 


BREVORT  Ml  49760- 

BRONSON  Ml  49028- 
CAOILLAC  Ml  49601- 

CAOILLAC  Ml  49601- 

CADILLAC  Ml  49601- 
CAOILLAC  Ml  49601-  . 
CANTON  Ml  48187-  ... 
CANTON  Ml  481 8&-  ... 
CANTON  Ml  48187-  . 


CANTON  TOWNSHIP  Ml  48187-  , 

CEDARVILLE  Ml  49719-  

CLAWSON  Ml  4801 7- 


COLDWATER  Ml  49036-  , 

COLDWATER  Ml  49036-  . 

DAVISON  Ml  48423- 
DEARBORN  Ml  48126-  ... 


DEARBORN  Ml  48242- 

DEARBORN  Ml  48124- 
DEARBORN  Ml  48126- 

OEARBORN  Ml  48124- 
DEARBORN  Ml  48126- 

OETROIT  Ml  48226- 

DETROIT  Ml  48124- 

DETROIT  Ml  48242- 


METRO  AIRPORT 

SOUTHFIELD  SERVICE  DR I  DETROIT  Ml  48228- 


(313)373-«100 

(313)373-2228 

(313)370-0044 

(313)334-2233 

(313)334-2222 

(313)373-4550 

(313)373-8440 
(906)353-7611 
(906)35^-6680 
(616)965-3201 
(616)964-2600 

(616)964-2600 

(616)979-1141 
(616)963-7050 

(616)963-2503 
(517)686-3500 

(313)699-1888 

(313)697-2244 

(616)926-1371 

(616)925-^000 

(616)925-1880 

(6T6)925-7021 

(616)92&-3234 

(616)92&-5100 

(616)927-2484 
(616)926-1371 

(616)882-7229 
(616)79fr-4400 

(906)292-5506 

(517)369-3485 
(616)775-2458 

(616)n9-2900 

(616)775-4414 
(616)775-0947 
(313)981-1808 
(313)722-8880 
(313)981-2440 

(313)981-5000 

(906)484-2266 

(313)435-8881 
(517)278-2017 

(517)278-8833 

(313)658-2700 
(313)271-1400 

(313)941-8400 

(313)436-9600 
(313)593-1234 

(313)278-9732 
(313)441-2000 
(313)962-2323 
(313)565-7250 
(313)941-9400 

(313)336-3340 
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MI0054    OMNI  INTERNATIONAL 

HOTEL 

MI0131  RADISSON  HOTEL  PONT- 
CHARTRAIN. 

MIDI 39  RESIDENCE  INN  BY  MAR- 
RIOTT. 

MI0029    RIVER  PLACE  INN 

MI0049    SHORECREST  MOTOR  INN  . 

MI0056  THE  WESTIN  HOTEL  REN- 
AISSANCE CENTER. 

MI0162  WINDMILL  TRUCK  STOP  & 
MOTEL 

MI0270    CX)MFORT  INN— DUNDEE  .... 

MI0260    MARINE  BAY  LODGE  MOTEL 

MI0061  HOUDAY  INN  UNIVERSITY 
PLACE. 

MI01Q2  RESIDENCE  INN  BY  MAR- 
RIOTT. 

MI0006  HOUDAY  INN— TAWAS  BAY 
RESORT. 

MI0196  CAIRN  HOUSE  BED  & 
BREAKFAST. 

MI0030  ELK  RAPIDS  BEACH  RE- 
SORT. 

MI0146  CLARION  HOTEL  8.  EXECU- 
TIVE SUITES. 

MI0156  COMFORT  INN— FARMING- 
TON  HILLS. 

MI0155  KNIGHTS  INN— FARMING- 
TON  HILLS. 

MI0304  MOTEL  6— FARMINGTON 
HILLS. 

MI0122    RADISSON  SUITE  HOTEL 

MI0212    RED  R(X>F  INN 

MI0154  J.  PAULES  FENN  INN  BED  & 
BREAKFAST. 

MI0114    COMFORT  INN— FUNT  

MI0198    DAYS  INN— FUNT 

MI0225    ECONO  LODGE-FUNT 

MI0188    FUNT  SUPER  8  MOTEL  

MI0181     HAMPTON  INN— FUNT  

MI0305    MOTEL  6-FUNT  

MI0254  RADISSON  RIVERFRONT 
HOTEL 

MI0039    RED  ROOF  INN  #004  FLINT  .. 

MI0045    BLUE  Lake  RESORT  

MI0144    BAVARIAN  INN  LODGE  

MI0108    HARBOR  UGHTS  MOTEL  

MI0097    PINEVIEW  MOTEL  

MI0295    COMFORT  INN— GAYLORD  .. 

MI0051     THE  HOMESTEAD  

MI0194    DAYS  INN— GRAND  HAVEN  . 

M10109    BUDGITEL  INN— GRAND 

RAPIDS 

MI0243    COMFORT  INN-GRAND 

RAPIDS. 

Mt0141     DAYS  INN— GRAND  RAPIDS 

MI0111  EASTBANK  WATERFRONT 
TOWERS  RADISSON  HOTEL. 

MIC042    HAMPTON  INN— GRAND 

RAPIDS 

Mi0183  HOUDAY  INN  CROWNE 
PLAZA. 

MIDI 52    LEXINGTON  HOTEL  SUITES 

MI0306    MOTEL  6— GRAND  RAPIDS  .. 

MI0123  QUAUTY  INN  TERRACE 
CLUB. 

MI0107    RED  ROOF  INN 

MI0199  RESIDENCE  INN  BY  MAR- 
RIOTT. 

MI0098    LANDS  INN  SUITES 

Mt0093    CHIEF  SHOPPENAGONS 

MI0052  NORTH  COUNTRY  LODGE 
INC. 

MI0007  HARBOR  HILLS  MOTOR 
LODGE. 

MI0276    QUAUTY  INN— HAZEL  PARK 

MI0128    COUNTRY  INN  BY  CARl  SON 

MI0047    HOUDAY  MN— HOL*  Vtf)  ..... 

MI0084    KNIGHTS  COURT  

MI012S    DOWNTOWN-       ER  MOTEL 

MI0274    COMFORT  INN— IRON 

MCXINTAIN. 

MI0078  BLACK  RIVER  LODGE 
MOTEL  CX>N0O  LODGING. 


PO  BOX  290 


P  O  BOX  807 


333  E.  JEFFERSON 

2  WASHINGTON  BLVD  

5777  SOUTHFIELD  SERVICE  DR 

1000  STROH-S  RIVER  PL  DR 

1316  E.  JEFFERSON  AVE  

RENAISSANCE  CENTER  


7262  LANSING  RD  . 


621  TECUMSEH  RD 

6000  RIVER  RD  

300  MAC  AVE  


1600  E.  GRAND  RIVER  . 

300  E.  BAY  ST 

8160  CAIRN  HWY  .... 

8975  N.  BAYSHORE  DR 

31525  W.  12  MILE  RD  

30715  TWELVE  MILE  RD  .... 
37527  GRAND  RIVER  AVE  . 
38300  GRAND  RIVER  AVE  . 


37529  GRAND  RIVER  AVE 

24300  SINACOU  CT 

2254  S.  58TH  ST 


2361  AUSTINS  PKWY  

2207  W.  BRISTOL  RD  

932  S.  CENTER  RD 

3033  CLAUDE  AVE 

1150  ROBERT  T.  LONGWAY  BLVD  .... 

2324  AUSTIN  PARKWAY  

ONE  RIVERFRONT  CENTER  WEST  ... 


G-3219  MILLER  RD 

6199  LARSON  RD 

ONE  COVERED  BRIDGE  LN 

15  SECOND  ST 

7328  N.  OLD  27  

137  WEST  ST 

WOOD  RIDGE  RD  

1500  S.  BEACON  BLVD  

2873  KRAFT  AVE  SE „... 


4155  28THST 


310  PEARL  ST.  NW 
1 1  MONROE  NW  .... 


4981  28TH  ST.  SE 
5700  28TH  ST.  SE 


5401  78TH  STREET  CT.  SE  , 

3524  28TH  SE  

4495  28TH  ST.  SE  


5131  28TH  ST.  SE  , 

2701  E.  BELTLINE  SE  ...... 

3825  28TH  ST.  SW 

103MICHK3AN  AVE  

N.  1-75  BUSINESS  LOOP  , 


8514M-119 -...„ 

1  WEST  9  MILE  RD 

12260  JAMES  ST 

650  E.  24TH  ST 

422  E.  32ND  ST  

110SHELDENAVE  

1555  N.  STEPHENSON  AVE 

N12390  BLACK  RIVER  RD  ... 


DETROIT  Ml  48226- „... 

DETROIT  Ml  48226- 

DETROIT  Ml  48228- „ 

DETROIT  Ml  48228-  ....,.._ 

DETROIT  Ml  48207- 

DETROIT  Ml  48243- 

DIMONDALE  Ml  48821-  „ 

DUNDEE  Ml  48131- 

EAST  CHINA  Ml  48054- ^ 

EAST  LANSING  Ml  48823- 

EAST  LANSING  Ml  48823- „ 

EAST  TAWAS  Ml  48730-  

ELK  RAPIDS  Ml  49628-  ..„ 

ELK  RAPIDS  Ml  49629-  _„ 

FARMINGTON  HILLS  Ml  48334-  

FARMINGTON  HIUS  Ml  48334-  .. 

FARMIN(3T0N  HILLS  Ml  48335-  

FARMINGTON  HILLS  Ml  48335-  .. 

FARMINGTON  HIUS  Ml  48335-  

FARMINGTON  HILLS  Ml  31347-8860 
FENNVILLE  Ml  49408-  


FLINT  Ml  48507-  ... 
FUNT  Ml  48507'*... 
FUNT  Ml  48503-V 
FUNT  Ml  48507-  . 
FUNT  Ml  48503-  . 
FUNT  Ml  48507- . 
FUNT  Ml  48502-  . 


FUNT  Ml  48507- 

FOUNTAIN  Ml  49410-  

FRANKENMUTH  Ml  48734- 

FRANKFORT  Ml  49635- 

FREDERIC  Ml  49733-  

(aAYLORD  Ml  49735-  

GLEN  ARBOR  Ml  49636-  .... 
GRAND  HAVEN  Ml  49417-  . 
GRAND  RAPIDS  Ml  49512- 

GRAND  RAPIDS  Ml  49512- 

GRAND  RAPIDS  Ml  49504- 
GRAND  RAPIDS  Ml  49502- 

GRAND  RAPIDS  Ml  49512- 

GRAND  RAPIDS  Ml  49546- 

GRAND  RAPIDS  Ml  49546- 
GRAND  RAPIDS  Ml  49512- 
GRAND  RAPIDS  Ml  49512- 

GRAND  RAPIDS  Ml  49517- 
GRAND  RAPIDS  Ml  49546- 


GRANDVIUE  Ml  49418- 
GRAYLING  Ml  49738-  .... 
GRAYLING  Ml  49738-  .... 


HARBOR  SPRINGS  Ml  49740- 

HAZEL  PARK  Ml  48030- 

HOLLAND  Ml  49424-  .„ „.... 

HOLLAND  Ml  49423- 

HOLLAND  Ml  49423- 

HOUGHTON  4»<ll  49931- 

IRON  MOUNTAIN  Ml  49801-  „. 

IRONWOOD  Ml  49938- 


;31 3)222-7700 

313)965-0200 

313)441-1700 

313)259-2500 
313)568-3000 
313)568-8000 

:51 7)646-6752 

313)529-5505 
810)765-8877 

517)337-4440 

:51 7)332-7711 

;51 7)362-8601 

:61 6)264-8994 

;61 6)264-6400 

[313)553-0000 

;313)471-0220 

1313)477-3200 

1313)471-0590 

313)477-7800 
313)478-8640 
;616)561-2836 

313)232-4222 
313)239-4681 
313)744-0200 
;31 3)230-7888 
313)236-7744 
;81 0)767-71 00 
1313)239-1234 

313)733-1660 
1616)462-3466 
517)652-2651 
1616)352-5614 
517)348-8300 
517)732-7541 
1616)334-5000 
1616)842-1999 
16 '6)956-3300 

1616)957-2080 

616)235-7611 
615)242-6000 

616)956-9304 

616)957-1770 

616)940-8100 
616)957-3511 
616)956-8080 

616)942-0800 
616)957-8111 

1616)531-5263 
517)348-6071 
1517)348-8471 

[616)347-9050 

1810)399-5800 
616)396-6677 
616)394-0111 
616)392-1000 
006)482-4421 
1906)774-6505 

(906)932-3857 


UMI 
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MUe91 
MN)043 
Ml02fl6 
MI0166 


MI0037 
MI0307 
MI0277 
MI0083 


Mi0?56 
MH)1S9 
MK>n3 

MKioes 

MI0138 


tMN— LANSING 


Mt0092    COUNTRY  INN  BY  CARLSON 
MI0247    BUOQCTEL  INN-JACKSON  . 
MKI263    FAtRFIELD    INN    BY    MAR- 
RIOTT JACKSON. 

MI0227    HOJO  INN 

MOTEL  6-JACKSON  

40  MINKS  MOTEL. „. 

BEST  WESTERN  KELLY  INN 
BUDGETEL  INN— KALA- 

MAZOO. 

MK)163    FAIRFIELD    INN    BY    MAR- 
RIOTT.  - 
MK»79    HALL       HOUSE       BED      ft 

BRF>DFAST. 
MI0105    KALAMAZOO  EXPRESSWAY 
HOTEL. 

MI0101     LA  OUINTA  INN  _ 

LEES  INN  KALAMAZOO  

MOTEL  6  -N  KALAMAZOO  .... 
OUAUTY  INN— KALAMAZOO 
RADISSON     PLAZA    HOTEL 
AT  KALAMAZOO  CENTER. 

M10256    RED  ROOF  INN  EAST  

RED  ROOF  INN  WEST  

RESIDENCE  INN  ;.... 

STUART  AVENUE  INN 

THE  HOUOAY  INN  AIRPORT 
BEST      WESTERN      MIDAY 
HOTEL 
MI011S    DAYS 

SOUTH. 

MH)119    HAMPTON  INN-LANSING  ... 
MW134    HARlEY    hotel    OF    LAN- 
SING. 
MI0060    HOUOAY  INN  SOUTH"  CON- 
VENTION CENTER. 

».f,3100    KNIGHTS  INN—LANSING 

MOTEL  6— UNSING  

MOTEL  6— LANSING  

QUALITY  SUITES  HOTEL 

RADISSON  HOTEL  LANSING 

RED  ROOF  INN „. 

RED  ROOF  iNN  WEST  

SHERATON  LANSING  HOTEL 
SUPER  8  MOTEL— LANSING 
COMFORT  INN— LIVONIA  ..„. 

COMFORT  INN— LIVONIA  

COURTYARD  BY  MARRIOTT 
DETROIT  LIVONIA. 
MtOOl  1     DETROIT 

LIVONIA. 

MI0300    EMBASSY  SUITES  HOTEL- 
LIVONIA. 
Mi0232    HOLIDAY  INN— LIVONIA 

WEST 
MI0279    CDAUTY  INN— LIVONIA  .. 

MI0210     PpMAOA  INN— LIVOWA  

MI0190    Suf  ER  8  VOJEL— LIVONIA 
MIC297    ECOfJO     LODGE     AT     THE 

BRIDGE— MACKINAW  CITY. 
MI0296    ECONO  LODGE  UKESIDE— 

MACKINAW  CITY. 
MI0176    HOLIDAY 

HOTEL 
MI0135    HOLIDAY 

MOTEL 

Mi0174    SUPER    8    MOTEL-MACKI- 
NAW CITY. 
MI0283    BEST         WESTERN-TROY/ 

MADISON  HTS. 
MI0024     FAIRFIELD     INN     BY     MAR- 
RIOTT DET.  MADISON  HGTS.  - 
MI0205    HAMPTON      INN— MADISON 

HEIGHTS. 
MI0309    MOTEL  6-MADISON 

HEIGHTS. 

MI0216    RED  ROOF  INN  

Mt0203    RESIDENCE    INN    BY    MAR- 

RIOTT  TROY  SOUTHEAST. 
M»103    DAYS  INN-MANISTEE  .. . 

MANISTEE  INN 

RAMAOA  INN— MANISTIQUE 
LEELANAU  COUNTRY  INN  ... 
BRENTWOOD  MOTOR  INN  . 


MKe92 
MI03O8 
MI0278 
Mt0206 
MI0074 
MJ0133 
M:0060 
MI01S9 
MI0268 
MI0268 
'MI0017 


MARRIOTT 


INN      EXTRESS 
WATERFRONT 


Mt0086 
MI0200 
Mi0091 
MI0081 


P  O.  BOX  485 


850  US  41  W 

2035  SERVICE  OR 
2395  SHIRLEY  OR  . 


6027  ANN  ARBOR  RO 

830  ROYAL  DR  , 

2606  DOUGLAS  . ;_. 

3640  E.  CORK  ST  

2203  S.  11THST . 


3800  E.  CORK  ST 


106  THOMPSON  ST  


3600  E.  CORK  ST  _.. 


3750  EASY  ST  : 

2615  FAIRFIELD  RO 

J704  VAN  RICK  RD  

S300  S.  WESTNEDGE  .... 
100  W.  MICHIGAN  AVE  .. 

J701  E.  CORK  ST 

5425  W.  MICHIGAN  AVE 

ISOO  E.  KILGORE  

!29  237  STUARD  AVE  ... 

1622  SPRINKLE  RD 

r711  W.  SAGINAW  HWY 

8501  S.  PENNSYLVANIA 

J25  NORTH  CANAL  RD  .. 
J600  DUNCKEL  DR  


>820  S.  CEDAR  ST „„. 

1200  RAMADA  DR  .......... ..V 

'326  W.  SAGINAW  HWY 

12E.  MAIN*..._ _ 

101  DELTA  COMMERCE  DR 

^11  N.  GRAND  AVE 

1615  DUNCKEL  RD  

'412  W.  SAGINAW  HWY  ..„. . 
125  S.  CREYTS  RD  ._ 


10  AMERICAN  RD 

«235  BUDKiNGHAM  DR  .„_, 

«235  BUCKINGHAM  DR  

7200  N.  LAUREL  PARK  DR 

7100  LAUREL  PARK  DR.  N 

9525  VICTOR  PARKWAY  ... 

7123  LAUREL  PARK  OR.  N 


6999  S.  LA  URAL  PARK  ..... 
0375  PLYMOUTH  RD  .  . 
8512  SCHOOL-        CRAFT 
12  N.  NICOLET  _... 


19  S.HURON 


;  64  LOWINGNEY  

23  S.  HURON  AVE _. 

(  01  N.  HURON  

331  W.  14  MILE  RD  

;  2800  STEPHENSON  HWY 

;  2420  STEPHENSON  HWY 

i  2700  BARRINGTON  RD  .... 

i  2511  CONCORD  _ 

i  2650  STEPHENSON  HWVY 


1  »62  US  31  S  

ya  RIVER  ST  ..... 
LJAKESHORE  DR 


1  »9  E.  HARBOR  HWY  __ 
5  303  US  41  W  


ISHPEMING  Ml  4984^ 
JACKSON  Ml  49201-  ..„ 
JACKSON  Ml  4S202-  ^ 


JACKSON  Ml  49201- 

JACKSON  Ml  49204- 

KALAMAZOO  Ml  49007- 
KALAMAZOO  Ml  49001- 
KALAMAZOO  Ml  49009- 

KALAMAZOO  Ml  49001- 

KALAMAZOO  Ml  49006- 

KALAMAZOO  Ml  49001- 

KALAMAZOO  Ml  49002-  , 
KALAMAZOO  Ml  49002- 
KALAMAZOO  Ml  49002-  . 
KALAMAZOO  Ml  4900ft-  . 
KALAMAZOO  Ml  49007- 

KALAMAZOO  Ml  49001-  . 
KALAMAZOO  Ml  49009-  . 
KALAMAZOO  Ml  49001-  . 
KALAMAZOO  Ml  49007-  . 
KALAMAZOO  Ml  49002-  . 
UNSING  Ml  48917-    ... 


UNSING  Ml  48911 - 


UNSING  Ml  48917-9755 
UNSING  Ml  48910- 


UNSING  Ml  48910- 

UNSING  Ml  48911 - 
UNSING  Ml  4891 7- 
UNSING  Ml  48933-  . 
UNSING  Ml  48917-  . 
UNSING  Ml  4893a-  . 
UNSING  Ml  48910-  , 
UNSING  Ml  48917-  . 
UNSING  Ml  48917-  . 
UNSING  Ml  48911- . 
LIVONIA  Ml  48154-  .. 
LIVONIA  Ml  48154-  .. 
LIVONIA  Ml  48152-  .. 

LIVONIA  Ml  48162-    . 

LIVONIA  Ml  48152-  .. 

LIVONIA  Ml  481 52- 


LIVONIA  MI48154- 

LIVONIA  Ml  48150-  „.    _ 

LIVONIA  Ml  48150-  _.„ 

MACKINAW  CITY  Ml  49701-  ".. 

MACKINAW  CITY  Ml  49701-  .. 

MACKINAW  CITY  Ml  49701-  .. 

MACKINAW  CITY  Ml  49701-  .. 

MACKINAW  CITY  Ml  49701- 

MAOISON  HEIGHTS  Ml  480/1- 

MAOISON  HEIGHTS  Ml  48071- 

MADISON  HEIGH-'-S  Ml  48071- 

MADISON  HEIGHTS  Ml  43071- 

MADISON  HEIGHTS  Ml  48071- 
MADISON  HEIGH  IS  Ml  48071- 

MANISTEE  Ml  49660- 

MANISTEE  Ml  49660- „ 

MANISTIQUE  Ml  49854-  „.  _ 

MAPLE  CITY  Ml  49664- 

MARQUETTE  Ml  49855-  ..._ 


(906)485-6345 
(517)789-6000 
(517)784-7877 

(517)764-5820 
(517)789-7186 
(616)382-5737 
(616)381-1900 
(616)37?-7999 

(616)344-«3C0 

(616)343-2500 

(616)385-3922 

(616)388-3551 
(616)382-6100 
(616)344-9255 
{616)382-1000 
(616)343-3333 

(616)382-6360 
(616)375-7400 
(616)34»-0856 
(616)342-0230 
(616)381-7070 
(517)627-6471 

(517)393-1650 

(517)627-8381 
(517)351-7600 

(517)594-8123 

(517)394-7200 
(517)321-1444 
(517)484-8722 
(517)886-0600 
(517)482-0188 
(517)332-2575 
(517)321-7246 
(517)323-7100 
(517)393-8008 
(313)468-7111 
(313)458-7111 
(313)462-2000 

(313)462-3100 

(313)462-6000 

(313)464-1300 

(313)454-^0050 
(313)261-6300 
(313)425-5150 
(616)436-5026 

(616)436-7111 

(616)436-7100 

(616)436-5055 

(616)436-5262 

(810)583-7000 

(313)588-3388 

(313)585-8881 

(313)583-0500 

(313)583-4700 
(313)583-4322 

(616)723-8385 
(616)723-«000 
(906)341-«911 
(616)228-5060 
(906)228-7494 
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i2079 


MOTOR 


SUPER 


MAR- 


MI0161     MARQUETTE 

LODGE. 
MI0096    MARQUETTE 

MOTEL 
MI0031     VILUGE      INN     OF 

QUETTE. 
MI0145    FERRIS  CHALET  MOTEL    .„ 

MI0033    FAtRVIEW  INN 

MI0233    HOLIDAY  INN— MIDUNO 

MKJ23*    RAMADA  !t*N— MIDUND  . 
MI0238    KNIGHTS  INN-MONROE 
MW288    KNIGHTS  INN-MONROE    ... 
MI0284    BEST  WESTERN-MT. 

PLEASANT  INN. 
MI0224    COMFORT  INN— MT.  PLEAS- 
ANT. 
MJ0231     HOLIDAY    INN-MT.    PLEAS 

ANT. 
M«242    COMFORT  INN— MUNISING 
MI0082    COMFORT  INN— MUSKEGON 
MI0173    OORNERHOUSE         MOTOR 

INN. 
MI0062    HOLIDAY    INN— MUSKEGON 

HARBOR. 
M10269    COMFORT    INN— NEW   BUF- 
FALO. 
MI0202    COMFORT  INN— NEWBERRY 
MI0160    DETROIT  NOV! 

TRAVELODGE. 
MI0036    HAMPTON  INN— NOHTH- 

VILLE. 

MI0027    HILTON— NOVl' 

M«)228    SHERATON  OAKS  NOVl  .. 
MI0259    WYNDHAMNOVI  .. 
MKI223    COMFORT  INN— OKEMOS 
MI0077    REST  ALL  INN  OSCODA 
MI0267    (X3MFORT  INN— PETOSKEY 
MW251     ECONO  LODGE— PETCSKEY 

MI02r7    RED  ROOF  INN  

MI0266    COMFORT  INN— PORT 

HURON. 
MW02e    EL  RANCH©  MOTEL  &  RES- 
TAURANT. 
MI0136    THOMAS  EDISON  INN 

MK)171     ALL  SEASONS  MOTEL 

MI0268    RED  ROOF  INN  

MI0004    DRIFTWOOD  MOTEL 
Mt0041     BUDGETEL  INN-ROMULUS 
MI00T6    COURTYARD  BY  MARRIOTT 
DETROIT  AIRPORT. 

Mt0137    DAYS  HOTEL  

MI0OT2    DETROIT  MARRK5TT  Km}- 

LUS. 
MI0022    FAIRFIELD     INN    BY     MAR- 

RH3TT  DETROIT  AIRPORT. 
MKJIIS    HILTON     SUITES     DETROa 
METRO. 

Mt00«4     HOLIDAY  INN  METRO  

MK)240    MERRIMAN  EXECUTIVE  INN 
MI024T     OUAMTY    (NN    ME^RO    AIR- 
PORT. 
MI0165    RADISSON  HOTEL  DETROIT 

METRO  AIRPORT. 
MI0191     ROMULUS  SUPER  8  MOTEL 
MI0299    THE  ROYCE  HOTEL 
MI00B7    BUDGETEL  INN— ROSE- 

VILLE. 
MI0090    KNIGHTS  INN— ROSEVILLE 

MKJ213    RED  ROOF  INN  

MI0192    ROSEVILLE         SUPER        8 

MOTEL. 
Mt0293    BEST  WESTERN  SAGINAW  .. 
MI0040    CURRY'S  MOTEL  . 
MI0168    HAMPTON  INN— SAGINAW 
MI0T06    KNIGHTS  INN— SAGINAW 

MIQ289    MOTEL  6— SAGINAW  

MI0003    RED  ROOF  INNS  

MI0158    SHERATON     INN     FASHION 
SQUARE. 

MI0147    TIMBERLINE  MOTEL  

MI0153    (XDMTORT  INN-SAULT  STE 

MARIE. 
MI0197    CRESTVIEW  THRIFTY  INN 
MK)067    SEAWAY  MOTEL I 


umae  oto  harbor  inn" 


1010  M-28  E 


1275  US  41  W.  5  ... 
1301  N.  THIRD  ST 


1484  GRATIOT  3LVD  

2200  W.  WAGKEPLY  ST 
1500W.  WACKERLYST 

1815  3.  SAGINAW  RD 

1250  N.  DIXIE  HIGHWAY 

1250  N.  DIXIE  HWY  _, 

5770  E.  PICKARD  ST 


2424  S.  MISSION  . 
5665  E-  PICKARD 


M-28  EAST 


t675  E.  SHERMAN  

3350  GUDE  ST 


939  THIRD  ST 


11539  CBRIAN  CT 


MAR(XIETTE  Ml  49855- 
MARQUETTE  Ml  49855- 
MARQUETTE  Ml  49855- 


MARYSVIUE  Ml  48C40- 
MIOUNO  Ml  48640-  . 

MIDUNO  Ml  48640-  . 

MIDUND  Ml  48640-  _/- 

MONROE  Ml  48161-5223  .. 
MONROE  Ml  48161-5223  _ 
MT.  PLEASANT  Ml  48858- 

MT.  PLEASANT  Ml  48858- 

MT.  PLEASANT  Ml  48868- 


JCT.  M-123  S  M-28    . . 
21100  HAGGERTYRO 

20600  HAGGERTY  RD 


21111  HAGGERTY  RO  

27000  SHERATON  DR  . .. 

42100  CRESCENT  BLVD 

2209  UNIVERSITY  PARK  DR  ; 

4270  N.  US  23 _ 

T314  U.S.  31  _. 

1858  US  131  S  

39700  ANN  ARBOR  RQ  . 
1700  YEAGER  „. 


3756  UPEER  RO 


500  EDISON  PKWY  „.. 

9911  HWY.  2  

2580  CROOKS  RD 

540  W.  1 HIRO  ST 

9000  WICKHAM  RO 


MUMSiNG  Ml  49862-  ... 
MUSKEGON  Ml  49444- 
MUSKEGON  Ml  49444^  . 

MUSKEGON  Ml  49440-  . 


NEW  BUFFALO  Ml  491 17- 


NEWBERRY  Ml  4986&- 
NORTHVILLE  Ml  48167- 


NORTHVILLE  Ml  48167- 

NOVI  Ml  48375- 

NOVl  Ml  48377- 

NOVl  Ml  48375- 

OKEMOS  Ml  48854- 

OSCODA  Ml  48760- 

PETOSKEY  Ml  49770-    .  _ 

PETOSKEY  Ml  49770-  

PLYMOUTH  Ml  481 70-._„ 
PORT  HURON  Ml  48060- 

PORT  HURON  Ml  48060- 


8800  WICKHAM  RD 
30559  FLYNN  CR  .  .. 


31119  FLYNN  OR 


3600  WICKHAM  RD 


31200  INDUSTRIAL  EXPRMITY 

7B00  MERRIMAN  RD 

31300  WICK  RD  

8000  MERRIMAN  RD 


9863  MIDDLEBELT  RO 

31500  WICK  RD  _. 

20675  13  MILE  RD 


PORT  HURON  Ml  48060-  _ 
RAPID  RIVER  Ml  49878-  ... 
ROCHESTER  HILLS  Ml  48309- 

ROGERS  CITY  Ml  49779- 

ROMULUS  Ml  481 7i 


30653  FLYNN  OR _....^ ....     ROMULUS  Ml  48i  74- 


ROMULUSMI48:74- 
ROMULUSMI48174- 

ROMULUSMI  4S174- 

ROMULUSM148174- 


ROMULUS  Ml  48174-  „ 

ROMULUS  Ml  48174- 

ROMULUS  Ml  48174-  


31842  LITTLE  MACK 
31800  LITTLE  MACK 
20445  ERIN  ST    


3225  DAVENPORT  AVE 

6307  STATE  

2222  TITTABAWASSEE  .._ 
2225  TITTABAWASSEE  .__. 

6361  DIXIE  HWY _ 

966  S.  OUTER  DR  

4960  TOWNE  CENTRE  BO 


4404  1-75  BUSINESS  SPUR 


1200  ASHMUN  

1800  ASHMUN  ST 
5TS  WILLIAMS  ST 


ROMULUS  Ml  48174- 

ROMULUS  Ml  48174-  ... 
ROMULUS  Ml  43174-  „ 
ROSEVILLE  Ml  48068-  . 

ROSEVILLE  Ml  48066-  . 
ROSEVILLE  Ml  48066- 
ROSEVILLE  Ml  4a06&- 


SAGINAW  Ml 
SAGINAW  Ml 
SAGINAW  Ml 
SAGINAW  Ml 
SAGINAW  Ml 
SAGINAW  Ml 
SAGINAW  Ml 


48602- 
48603- 
48604-  . 
48604-  , 
48722-  . 
48601-  . 
48604-  . 


SAIKSATUCK  Ml  49453-  

SAULT  STE  MARIE  Ml  49783- 

SAULT  STE  MARIE  Ml  49783- 
SAULT  STE  MARIE  Ml  49783- 
SOUIM  HAVEN  Ml  4909O-  „.... 


(906)249-1712 

(906)228-«100 

(906)226-9400 

(313)364-7500 
(617)631-0070 
(6I7)63l-»£20 
(517^631-0670 
I3t3)243-0S97 
(313)243-0597 
(517)772-1101 

(5»7)772-«000 

(517)»2-2905 

(906)387-5292 
(616)739-9082 
(616)733-1056 

(616)722-0100 

(616)469-4440 

(906)293-3218 
(313)349-7400 

(313)462-1119 

(313)349-4000 
(313)34»-o000 
1313)344-8800 
(617)349-8700 
i5l  7)739-8822 
(616)347-3220 
(616)348-3324 
(313)469-3300 
(810)082-5500 

(313)986-3228 

(313)964-8000 
(806)474-«062 
(313)863-6400 
(517)734-4777 
(313)722-6000 
(313)721-3200 

(313)729-8000 
(313)729-7556 

(313)728-2322 

(313)728-9268 

(3:3)728-280 
(313)723-2430 
(343)326-2100 

(313)729-2800 

(313)946-8808 
(3^3)467-8000 
(313)296-6910 

(313)294-6140 
(313)296-0310 
(313)296-1730 

(517)793-2080 
(517)793-1400 
1517)792-7666 
(517)791-1411 
(517)777-5582 
(517)754-8414 
(Sf7)Z90-60S0 

<      )      - 

(906)B5-nia 


(906)635-6213 

(9a6)632-aS01 

I    (616)137- 


62080 


UMI 
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MARRIOTT 

SOUTHFIELD 

LOOGE-SOUTH- 

SUITE      HOTEL 


MI0095    THE  COLONIAL  HOTEL 

MI0244    THE  FRIENDSHIP  INN 

MlOOte    COURTYARD  BY  MARRIOTT 

DETROIT  SOUTHFIELD. 
MI0013    DETROIT 

SOUTHFIELD. 
MI0038    DETROIT 

TRAVEL  LODGE. 
MI02S2    ECONO 

FIELD. 
MI0175    EMBASSY 

SOUTHFIELD. 
M10132    HILTON-SOUTHFIELD  GAR- 
DEN INN. 

MI0298    PLAZA  HOTEL „ 

MI0253    RADISSON    PLAZA    HOTEL 

AT  TOWN  CENTER. 

MI0215    RED  ROOF  INN 

MI0169    RESIDENCE    INN   BY   MAR- 
RIOTT SOUTHFIELD. 
MI0124    BUDGETEL  INN- 

SOUTHGATE. 

MI0110    ST.  ClAIR  INN 

MI0170    AURORA  BOREALIS- MOTOR 

INN. 
MI0099    ECONO  LODGE— ST. 

IGNACE. 
MI0059    THUNDERBIRD  MOTOR  INN 

MI0053    SNOW  FLAKE  INN  INC 

MI0140    BEST  WESTERN  STERLING 

INN 
MI01M    STERUNG  HEIGHTS  SUPER 

8  MOTEL 

MI0167    VILLAGER  LODGE  

MI0112    PARK  INN  INTERNATIONAL  . 

MI0073    HOUDAY  INN— TAYLOR  

MI021 1     RED  ROOF  INN  TAYLOR  

MI0121    SUPER  a  MOTEL— TAYLOR  . 
MI0148    BEST  WESTERN  FOUR  SEA- 

SONS  MOTEL 

MI0116    DAYS  INN  AND  SUITES  

HAMPTON   INN— TRAVERSE 


MI0065 

CITY. 

Mt0048 

MI0019 


PARK  PLACE  HOTEL  

COURTYARD  BY  MARRIOTT 
DETROIT  TROY. 

MI0250    DRURY  INN  TROY  

MI0157    HILTON— NORTHFIELD 

MI0157    HILTON— NORTHVILLE  

MI0126    HOLIDAY  INN— TROY 

MI0046    RED  ROOF  INNS  #021   

MI0262  RESIDENCE  INN  BY  MAR- 
RIOTT TROY  CENTRAL 

MI0142    SOMERSET  INN 

MI0177    TROY  MARRIOTT  

MI02«4    COMFORT  INN— UTICA  

MI0310    MOTEL  6— WALKER  

MI0201     BUDGETEL  INN-WARREN  .. 

MI0020  COURTYARD  BY  MARRIOTT 
DETROIT  WARREN.  - 

MI0226    DAYS  INN— WARREN 

MI0025  FAIRFIELD  INN  BY  MAR- 
RIOTT DETROIT  WARREN. 

MI0120    HAMPTON  INN— WARREN  ... 

MI0237    HOUDAY  INN— WARREN 

MI0035  HOMEWOOD  SUITES  DE- 
TROIT WARREN. 

MI03n     MOTEL  6— WARREN  

MI0280    QUALITY  INN— WARREN  

MI0214    RED  ROOF  INN 

MI0239    RESIDENCE  INN  WARREN  ... 

MI0265  COMFORT  INN-WATER- 
FORD. 

MI0235  QUALITY  INN  CONFERENCE 
CENTER. 

MI0246  SUPER  8  MOTEL  GRAND 
RAPIDS. 

MI0055    RADISSON  ON  THE  LAKE  .... 

MN0196    AFTON  HOUSE  INN  

MN0270    40  CLUB  INN 

MN0001     SANDS  MOTEL  

MN0091  ALBERT  LEA  SUPER  8 
MOTEL. 

MN02a3  AMERICINN  MOTEL  OF  AL- 
BERT LEA. 


PO  BOX  369 


5  i2  DYCKMAN  

0  »17  M-140  HWY  .' 

2  '027  NORTHWESTERN  HWY 

2  '033  NORTHWESTERN  HWY 


SOUTH  HAVEN  Ml  49090- 
SOUTH  HAVEN  Ml  49090- 
SOUTHFIELD  Ml  48034-  .... 


SOUTHFIELD  Ml  40834-  , 


2  '650  NORTHWESTERN  HWY  SOUTHFIELD  Ml  48034- 


2  1300  TELEGRAPH 


2  1100  FRANKLIN  RD  ., 
2  000  AMERICAN  DR 


1  400  J.L.  HUDSON  DR 

1  00  TOWN  CENTER  DR 


2  660  NORTHWESTERN  HWY 
2  700  CENTRAL  PARK  BLVD  .. 


1  888  REECH  RD 


SON.  RIVERSIDE  ...... 

6  5  W.  US  2  


9  7  N.  STATE  ST 

US.  STATE  ST 

3  22  RED  ARROW  HWY. . 
3  911  VANDYKE  

3  550  VAN  DYKE  _... 


3  858  VAN  DYKE  

4!  90  RED  ARROW  HWY  . 

21  777  EUREKA  RD 

2  230  EUREKA  RD 

1!  101  HURON  ST „.., 

3I5MUNSONAVE  


«  0  MUNSON  AVE 
II  0  US  31  N 


a  0  E.  STATE  ST  .... 
1(  25  E.  MAPLE  RD  . 


SOUTHFIELD  Ml  48034- 

SOUTHFIELD  Ml  48034- 

SOUTHFIELD  Ml  48034-  , 

SOUTHFIELD  Ml  48075-  . 
SOUTHFIELD  Ml  48075-  , 

SOUTHFIELD  Ml  48034-  , 
SOUTHFIELD  >ll  48076- , 

SOUTHGATE  Ml  48195-  . 


ST.  CLAIR  Ml  48079-  ... 
ST.  IGNACE  Ml  49781- 


ST.  IGNACE  Ml  49781- 


ST.  IGNACE  Ml  49781- 

ST.  JOSEPH  Ml  49085-  

STERLING  HEIGHTS  Ml  48312- 

STERLING  HEIGHTS  Ml  48312- 

STERLING  HEIGHTS  Ml  48312- 

STEVENSILLE  Ml  49127-  

TAYLOR  Ml  48180-  

TAYLOR  Ml  48180-  

TAYLOR  Ml  48180-  

TRAVERSE  CITY  Ml  49684- 


TRAVERSE  CITY  Ml  49684- 
TRAVERSE  CITY  Ml  49684- 

TRAVERSE  CITY  Ml  49684-  , 
I  TROY  Ml  48083- _. 


5:  5  W.  BIG  BEAVER  RD 

5!  DO  CROOKS  RD 

«  W  CROOKS  RD 

2/  37  ROCHESTER  CT  .... 
2J  50  ROCHESTER  CT  .... 
»  DO  LIVERNOIS  RD  


»  01  W.  BIG  BEAVER  . 
2(  D  W.  BIG  BEAVER  ... 

11401  HALLRO  

77<7  THREE  MILE  RD  .„ 

30900  VAN  DYKE  

3C 190  VAN  DYKE  AVE 


3C  XK)  VAN  DYKE  AVE  

7^  54  CONVENTION  BLVD 


74  »7  CONVENTION  RD  

11 500  ELEVEN  MILE  

3CI80  N.  CIVIC  CENTER  BLVD 


83  »  CHICAGO  RD 

32  )35  VANDYKE 

2«  JOO  DEQUINDRE  RD 

3C  120  CIVIC  CENTER  BLVD 
7C  '6  HIGHUND  RD 


2S  iO  COOK  RD 


81 


TROY  Ml 
TROY  Ml 
TROY  Ml 
TROY  Ml 
TROY  Ml 
TROY  Ml 

TROY  Ml 
TROY  Ml 
UTICA  Ml 
WALKER 
WARREN 
WARREN 


48084-. 
48098-. 
48098-. 
48084-. 
4808S-. 
48083-. 


48084-  

48084- . 

48317-  

Ml  49504-  . 
Ml  48093- . 
Ml  48093- . 


WARREN  Ml  48093- 

WARREN  Ml  48093- 

WARREN  Ml  48091- 

"WARREN  Ml  48093- 

WATERFORD  Ml  48327- 


72  '  44TH  ST.  SW 


12  '5  HURON  ST.  S  

32  )1  ST.  CROIX  TRAIL 

HWY.  210  WEST 

826  SHAMROCK  LN  

2019  E.  MAIN  ST  


EAST  PLAZA  ST 


WARREN  Ml  48093-  . 
WARREN  Ml  48093- . 

WARREN  Ml  48092-  . 
WARREN  Ml  48089- . 
WARREN  Ml  48093-  . 


WEST  BRANCH  Ml  48661- 
WYOMING  Ml  49509- 


YPSILANTI  Ml  48197-  ... 

AFTON  MN  55001- 

AITKIN  MN  56431-  

ALBANY  MN  56307- 

ALBERT  LEA  MN  56007- 

ALBERT  LEA  MN  56007- 


(616)637-2887 
(616)637-5141 
(313)358-1222 

(313)356-7400 

(313)353-6777 

(313)358-1800 

(313)350-2000 

(313)357-1100 

(810)559-6500 
(313)827-4000 

(313)353-7200 
(313)352-8900 

(313)374-3000 

(313)329-2222 
(906)643-7488 

(906)643-7733 

(906)643-8900 
(616)429-3261 
(313)979-1400 

(313)283-8830 

(313)939-5555 
(616)429-3218 
(313)283-2200 
(313)374-1150 
(313)283-8830 
(616)946-8424 

(616)941-0208 
(616)946-8900 

(616)946-5000 
(313)528-2800 

(313)528-3330 
(313)879-2100 
(313)879-2100 
(313)689-7500 
(313)689-4391 
(810)689-6856 

(800)228-8769 
(313)680-9797 
(313)739-7111 
(616)784-9375 
(313)574-0550 
(313)751-5777 

(313)573-7600 
(313)939-1700 

(313)977-7270 
(313)754-9400 
(313)558-7870 

(810)826-9300 
(313)264-0100 
(313)573-4300 
(313)55&-8050 
(313)666-8555 

(517)345-3503 

(616)530-8588 

(313)487-2000 
(612)436-8883 
(218)927-2903 
(612)845-2145 
(507)377-0591 

(507)373-4324 
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MN0250    ALEXANDRIA        COMFORT 
INN. 

MNCXeS    AMERICAN  MOTEL  _. 

MNei70    LUTHER      CREST      _ 
CAMP  ADULT  FAMILY  RETREAT. 

MN00C2    SUPER  8  MOTEL 

PIERCE  MOTEL  _ 

NORTHRIDGE        EMERALD 


FOREST  GARDEN  MOTEL  - 

DAYS  INN  AUSTIN  

HOLffiAY  INN  AUSTIN 

AMERIONN 

CYRUS  RESORT  

LAKEROAO  LODGE  INC  

SPORTSMAN'S  LODGE  

AMERICINN  MOTEL  ...„ 

STRAWBERRY  MOTEl 

COMFORT  INN 

HOUDAY  INN 

ROYAL  MOTEL  „ 

RUTTGER'S       BJflCHMONT 


MN0Q03 

MN0004 

INN. 

MNoogs 

MN0094 
MN009o 
MN0181 
MN0096 
MN0006 
MN0097 
MN0171 
MN0172 
MN0098 
MN0099 
MN0173 
MOKSOa 

LODGE 

MN01C0    GIANTS    RIDGE    TRAINING 
CENTER. 

MN0154    AVERtCINN  MOTEL 

MN0174    8LOOMINGTON    SUPER    8 

MOTEL. 
MN0258    COUNTRY    INN    ft    SUITES 

BY  CARLSON. 
MN0238    CROWN  STERLING  SUITES 

MINNEAPOLIS  AIRPORT. 
MN0005    EMBASSY  SUITES  BLOOM- 

INGTON  MPtS  AIRPORT. 
MNOlOl     HAMPTON  INN  MINNEAPO- 

US  AIRPORT. 
MN0209    HOLIDAY    INN    BLOOMING- 
TON  CENTRAL 
MN0102    HOLIDAY      INN      EXPRESS 

M1NNEAPOUS  AIRPORT. 
MN0008    HOUDAY        INN        INTER- 
NATIONAL 
MN0009    MINNEAPOLIS         AIRPORT 

MARRIOTT  BLOOMINGTON. 
MN0010    RADISSON   HOTEL   SOUTH 

AND  PLAZA  TOWER. 
MN0Q12    SELECT    INN    OF    BLOOM- 
INGTON. 
MN0013    SHERATON  INN  AIRPORT  .. 

MN0011     THE  REGISTRY  HOTEL 

MN0014    THE  THUNDERBIRD  HOTEL 

AND  CONVENTION  CENTER. 
MN0210    WYNOHAM  GARDEN 

HOTEL— BLOOMINGTON. 
MNOOGS    BLUE     EARTH     SUPER     8 
MOTEL 
.MN0016    BEST      WESTERN       PAUL 
BUNYAN  INN. 

MHQ2U     BRAINERD  DAYS  INN 

MN0017    CRAGUNS     CONFERENCE 
CENTER. 

MN0103    ECONO  LODGE 

ECONO  LODGE 

HOUDAY  INN 

MADDEN  LODGE 

BREEZY     POINT 

TIME  SHARE  UNITS. 

MN010S    PEUCAN  LAKE  MOTEL  ...._. 

MN0213    HOUDAY    INN    MINNEAPO- 

US  NORTH. 
MN0018    SUPER     8     MOTEL     MIN- 

NEAPOUS  NORTH. 
MN0106    BEST    WESTERN    NORTH- 

WESTINNi 
MN0019    THE    NORTHLAND    INN    & 

EXECUTIVE  CONFERENCE  CTR. 
MN0107    BUHNSVIUE    FANTASUITE 

HOTEL. 
MNQ256    COUNTRY  INN  Bt 

CARLSOM 
MN02t4    HOUDAY  INN  BURNSVILLE 

MNOOZO    PRIME  RATE  MOTEL 

MNOaSK    RED  ROOF  INN  

MN0B44    SUPER  8  MOTEL 


PO  BOX  226F  ..„. 
PO  BOX  165A1  ._ 
PO  BOX  167  


PC  BOX  205  _.. 


PO  BOX  190 


MN0103 
MNQ212 
MN0248 
MN0104 


PO  BOX  394 


RESORT 


PO  BOX  7« 

PO  BOX  1218  .. 


r.iiiainT 


507  50TH  AVENUE  WEST  .... 


4520  HWY.  29  S 

8231  COUNTY  RD.  11  NE  .. 

4620  HWY.  29  S 

1520  S.  FERRY 

1125  RED  FOX  RD  „ 

413  S.  MAIN  ST  

700  16TH  AVE  NW  ... 

1791  FOURTH  ST.  NW 

304  BLATTNER  DR 

RR  1  

RR  1 

RR  1  


600  DELLWOOD  DR.  N 

120  RYE  ST 

3600  COMFORT  INN 

HWY.  2  W  

1025  PAUL  BUNYAN  DR  N"^ 

530  BIRCHMONT  BEACH  RD.  NE 


HWY.  71  AND  LAKE  RD 

7800  SECOND  AVE.  S  

2221  KILLEBREW  DRIVE  .. 

7901  34TH  AVE.  S  

2800  W.  80TH  ST  .„ „ 

4201  W.  80THST 

1201  W.  947W  ST 

814  E.  79TH  ST 

3  APPLETREE  SQUARE  .... 

2020  E.  79TH  ST 

7800  NORMANOALE  BLVD 

7851  NORMANOALE  BLVD 


2500  E.  79TH  ST 

7901  24TH  AVE.  S 

2201  E.  78TH  ST 

4460  W.  78TH  ST.  CIR  .... 

1120  NORTH  GROVE  ST 

1800  FAIRVIEW  DR.  N  .... 


1630  FAIRVIEW  DR.  N 
2001  PINE  BEACH 


2655  HWY.  371  S  ..„ 
2655  KWY.  371  S  ... 
21 15  S.  6TH  ST 


8001  PINE  BEACH  PENNtNSULA 
HCR  2 „ 


HC  83 

2200  FREEWAY  BLVD  .._ 

6445  JAMES  CIR  „ 

6900  LAKELAND  AVE^N 

7025  NORTHUND  DR 

250  RIVER  RIDGE  OR 


14331  NICOLLET  COURT 


14201  NKXXLET  AVE.  S  - 
12850  W.  FRONTAGE  RO 

12920  ALDHICH  AVE.  S 

IteO  W.  BURNSVILLE  PKWV 


ALEXANDRIA  MN  5630»- 


ALEXANORIA  MN  56308-  

ALEXANDRIA  MN  56308- 

ALEXANDRIA  MN  56306-  „_ 

ANOKA  MN  55303-  

AROEN  HILLS  MN  554C4-  _ 


AURORA  MN  55706-  ...„ 

AUSTIN  MN  55912- 
AUSTIN  MN  559-2-  .. 
AVON  MN  56310- 


BAUDETTE  MN  56623- 

BAUDETTE  ^/N  56623- 

BAUDETTE  MN  b6623- 

BAXTER  MN  56425-  .._ 

BECKER  MN  5530S- 
BEMIDJI  MN  66601-  . 
BEMIDJI  MN  56601-  . 
BEMIOJI  MN  56601-  . 
BEMIDJI  MN  56601-  . 

BIWABIK  MN  55708- 


BLACKDUCK  MN  56647- 

BLOOMINGTON  MN  55420-12QS 

BLOOMINGTON  MN  55425- 

BLOOMINGTON  MN  55425- 

BLOOMINGTON  MN  55431- 

BLOOMINGTON  MN  55437-1120- , 

BLOOMINGTON  MN  55431-  

BLOOMINGTON  MN  55^120-1120  . 

BLOOMINGTON  MN  55425- 

BLOOMINGTON  MN  55425-  

BLOOMINGTON  MN  55439- 

BLOOMINGTON  MN  55435-  _ 

BLOOMINGTON  MN  554E5- 

BLOOMINGTON  MN  55425-  „.. 

BLOOMINGTON  MN  56425-1228  . 

BLOOMINGTON  MN  55435-  

BLUE  EARTH  MN  56013-  

BRAINERD  MN  56401-  


BRAINERD  MN  56401-  .... 
BRAINERD  MN  56401-  ._. 


BRAINERD  MN  56401- 
BRAINERD  MN  56401-  ._ 
BRAINERD  MN  56401-  ..„ 

BRAINERD  MN  55401-  

BREEZY  POINT  MM  56472- 

BREEZY  POINT  MN  56472-  _ 

BROOKLYN  CENTER  MN  55430-  . 

BROOKLYN  CENTER  MN  55430-  . 

BROOKLYN  PARK  MN  55420- 

BROOKLYN  PARK  MN  55428- 

BURNSVILLE  MN  95337-  ._: 

BURNSVILLE  MN  55306- 


BURNSVILLE  MN  55337- 

BURMSVILLE  MN  SS337- 
BURNSVILLE  MN  56337- 
BURNSVIUE  MN  55337-  . 


(612)762-5161 

(612)763-€80e 
(612)84e-2431 

(612)763-6552 
(612)421-7000 
(612)484-€557 

(218)229-3676 
(507)43.3-8600 
(50r,433-1000 
(6121356-2211 
(218)634-2548 
(218)634-2336 
(218)634-1342 
(218)829-3080 
(612)261-4440 
(218)751-7700 
(218)751-9500 
(218)751-2781 
(213)751-1630 

(218)865-4143 

(218)835-4500 
(612)688-8800 

(612)854-6550 

(612)854-1000 

(612)884-4a31 

(612)836-6643 

(612)884-8211 

(612)e54-555« 

(612)854-9000 

(612)854-7441 

(612)835-7800 

(612)835-7400 

(612)854-1771 
(612)864-2244 
(612)854-3411 

(612)831-3131 

(50r,526-7376 

(218)829-3571 

(218)829-0381 
(218)829-3591 

(218)628-0027 
(218)828-0027 
(218)829-1441 
(218)829-2811 
(218)662-7811 

(218)562-4080 
(612)566-8000 

(612)566-901(1 

(612)56&-e85S 

(«12)63fr-8900 

(6i2)8so-osar 

(612)892-1900 

(612)436-2100 
(612)894-M64 
(612)8eO-14Sa 
(•12)e»4-8400 


UMI 
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MN0108    IMPERIAL  MOTOR 

LOOQE-MAIN  BUILDING. 

MN017S    SUPER  8  MOTEL  CHASKA  .. 

MNOZSe    VAL  A  LODGE  INC  

MN0021    AMERICINN  MOTEL 

MN0ia2    AMERICINN 

MN0109    MOTEL  COUNTRY  CLU8 

MN0176    LO  KIANDY  INN  

MN0192    SHADY  INN  RESORT 

MN0177  RUTTGER'S  BAY  LAKE 
LODGE. 

MN0022    59ER  MOTEL  

MN0023  BEST  WESTERN  HOLUNO 
MOTEL 

MN0197    LAKECREST  RESORT  

MN0242    BEST  WESTERN 

EOGEWATER  EAST. 

MN0110    COMFORT  INN  

MN0111  COMFORT  SUITES  OF 
CANAL  PARK. 

MN0215    DULUTH  SUPER  8  MOTEL  .. 

MN0186    FITGER*S  INN  

MN0227    HOUDAY  INN  DULUTH 

MN0202  MOUNTAIN  VILLAS  OWN- 
ERS' ASSOCIATION. 

MN0112    PRIME  RATE  MOTEL  

MN01 55    SKYLINE  COURT  MOTEL  .... 

MN0183  BEST  WESTERN  YANKEE 
SQUARE  INN 

MN0216  HOUDAY  INN  MINNEAPO- 
US  AIRPORT. 

MN0024  RESIDENCE  INN  BY  MAR- 
RIOTT. 

MN0252    COMFORT  INN  4  SUITES  ... 

MN0025  COURTYARD  BY  MAR- 
RIOTT EDEN  PRAIRIE. 

MN0026  RESIDENCE  INN  BY  MAR- 
RK)TT. 

MN0260    HAWTHORN  SUITE  HOTEL  . 

MN0156    RED  CARPET  INN  

MN0198    LOTUS  LODGE  MOTEL  

MN0027    SLOVENE  MOTEL  

MN0113    SUPER  8  MOTEL  EVELETH 

MN0028    CHRISTOPHER  INN  

MN0114    SUPER  8  FAIRMONT  

MN0029  THE  ROSE  BED  &  BREAK- 
FAST. 

MN01 15    SILVER  HOOK  RESORT  

MN0251     COMFORT  INN  

MN0030  CROOKED  LAKE  RESORTS 
TRESTLE  INN. 

MN0241     BEST  WESTERN  KELLY  INN 

MN0150  BUDGET  HOST  SUNLINER 
INN. 

MN0031  BEST  WESTERN  GOLDEN 
VALLEY  HOUSE. 

MN0032  LAKESIDE  BED  &  BREAK- 
FAST. 

MN0033  BEST  WKTERN  SUPERIOR 
INN. 

MN0035    ECONO  LODGE  

MN0090    LUND'S  MOTEL  

MN0034    SHORELINE  MOTEL  

MN0116    SUPER  8  GRAND  MARAIS  .. 

MN0261     COUNTRY  INN  BY 

CARLSON. 

MN0117  GRAND  RAPIDS  SUPER  8 
MOTEL. 

MN01 1 8  SUPER  8  MOTEL  OF  GRAN- 
ITE FALLS. 

MN0036  COUNTRY  LODGE  MOTEL 
,CORP. 

MN0037    ROSEWOOD  INN 

MN0038     KAHLER  PARK  HOTEL  . 

M*  10243  BEST  WESTERN  GOLD 
PINE  MOTOR  INN. 

MN0184    DAYSTOP  MOTEL  

MN0119  BUNKHOUSE  LODGE  BED 
&  BREAKFAST. 

MN0271     VICTORIAN  INN  

MN0217  HOLIDAY  INN  OF  INTER- 
NATIONAL FALLS. 

MN0157     RAMBLER  MOTEL  

MN0120  PRAIRIE  WINDS  BUDGET 
HOST  MOTEL. 


PO  BOX  33  , 
PO  BOX  310 
PO  BOX  400 

PO  BOX  78  _. 
PO  BOX  E  ... 


P.O.  BOX  323 

POBOxizSA 
PO  BOX  555" 
PO  BOX  922  " 

PO  BOX  60  ... 
PO  BOX  548  " 

PO  BOX  472  . 

P.O.  BOX  667 
PO  BOX  126  . 

PO  BOX  335  . 
POBOX96  ... 


&  3  N.  HV^.  65- 


0 


8|0  YELLOW  BRICK  RD 

HWY.  30  W 

1  BIG  LAKE  RD  „ 

8  THIRD  ST.  8  

9  GROVELAND  AVE  ... 
LANDING  RD 

1  

2  i 


R- 


R-. 


6 


R  •  1 

2<  00  LONDON  RD 


3100 


418 


4l00  W.  SUPERIOR  ST 

E.  SUPERIOR  ST 

W.  1ST  ST 

W.  SKYLINE  PKWi  


610 
210 
9125 

4' 97 
4180 
3i50 

ZOO 

31  40 


H  VY 


.  2  E  

391  VIKING  DR 


7  80  FLYING  CLOUD  DR 


3i00 


EDIN-BOROUGH  WAY 

291  HWY.  10  

.  1  

341  HAT  TRICK  AVE  


No.  231  /  Friday,  December  2,  1994  /  Notices 


.  3  HWY.  59  N 
5  HWY.  10  E  .... 


W.  SUPERIOR  ST  ..„ 
CANAL  PARK  DR  ...... 


HAINES  RD  

MILLER  TRUNK  HWY 
WASHINGTON  DR 


PILOT  KNOB  RD 
EAGANDALE  PL 


21  1  MILL  ST  

TtRGERSONDR  

2129  LARPENTEUR  W 


H  ^R  1 

4J  5  WESTERN 'avenue 


5iO 
61  81 


1  CENTRAL  AVE.  NE 
HWY.  65  NE  


4^20  OLSON  MEMORIAL  HWY 

ll3W.  SECOND  ST  

HfVY.  #61  E  „„„.. 


H  VY 


9' 9 

2( 

W 

2(0 


61  E  

HWY.  61  W 

S.  BROADWAY 
HWY.  61  

1  S.  HWY.  169  . 


1!  02 


8  5 


S.  POKEGAMA 
W.  HWY.  212 


610 
1-  02 
BOX 


RAMSEY  

E.  HOWARD  ST 
384  


114 
5(1 


GRINDSTONE  CT 
S.  JEFFERSON  .... 


(  00  HWY.  7  WEST  . 
I  00  HWY.  71 


H  01  SECOND  W 
91  0  N.  HWY.  71   .. 


CAMBRIDGE  MN  55008-  ... 

CHASKA  MN  55318-  „.. 

CHATFIELD  MN  55923-  ..... 

CLOQUET  MN  55720- 

COLD  SPRING  MN  56320- 
CROOKSTON  MN  56716-  .. 
CROSSLAKE  MN  56442-  ... 

GUSHING  MN  56443-  

DEERWOOD  MN  56444-  „ 

DETROIT  LAKES  MN  56501 
DETROIT  LAKES  MN  56501 

DETROIT  LAKES  MN  56501 
DULUTH  MN  55812-  

DULUTH  MN  55807-  

DULUTH  MN  55802-  

DULUTH  MN  55807-  

DULUTH  MN  55802-  

DULUTH  MN  55802-  

DULUTH  MN  55810-  ..,. 


DULUTH  MN  6581 1- 
DULUTHMN  55811- 
EAGAN  MN  55122- 

EAGAN  MN  55121- 

EAGAN  MN  55121- 


EAST  GRAND  FORKS  MN  56721- 
EDEN  PRAIRIE  MN  55344-  „.. 


EDEN  PRAIRIE  MN  55344- 


EDINA  MN  55435-  

ELK  RIVER  MN  55330- 

ELYSIAN  MN  56028- 

EVELETH  MN  55734- 

EVELETH  MN  55734- 

EXCELSIOR  MN  55331-  

FAIRMONT  MN  56031-  

FALCON  HEIGHTS  MN  55113- 


FEDERAL  DAM  MN  56641-  . 
FERGUS  FALLS  MN  56537- 
FINLAND  MN  55603- 


FRIDLEY  MN  55421- 
FRIDLEY  MN  55432- 


GOLDEN  VALLEY  MN  55422- 

GRACEVILLE  MN  56240-  

GRAND  MARAIS  MN  55604-  .. 


GRAND  MARAIS  MN  55604-0667 

GRAND  MARAIS  MN  55604-  

GRAND  MARAIS  MN  55604-  

GRAND  MARAIS  MN  55604-  

GRAND  RAPIDS  MN  55744-  


GRAND  RAPIDS  MN  55744- 
GRANITE  FALLS  MN  56241- 
HARMONY  MN  55939- 


HASTINGS  MN  56035- 
HIBBING  MN  55740-  .... 
HINCKLEY  MN  55037-  . 

HINCKLEY  MN  55037-  . 
HOUSTON  MN  55943-  , 


HUTCHINSON  MN  55350-  

INTERN.ATIONAL  FALLS  MN  56649- 

INTERNATIONAL  FALLS  MN  56649- 
JACKSON  MN  56143-  


(612)68»-2200 

612)448-7030 
507)867-3066 
218)879-1231 
612)685-4539 
218)281-1607 
218)692-2714 
:218)575-2181 
:21 8)678-2885 

218)847-3144 
;21 8)847-4483 

218)847-6459 
:21 8)728-3601 

218)628-1464 
218)727-1378 

218)628-2241 
218)722-8826 
:2 18)722-1 202 
:21 8)624-5784 

218)722-5522 
;218)727-1563 
612!  452-0100 

;6 12)454-3434 

612)688-0363 

218)773-9545 
612)942-9100 

612)829-0033 

612)893-9300 
812)441-2424 
507)267-421 1 
218)744-3427 
218)744-1661 
612)474-6816 
507)238-9444 
612)642-9417 

218)654-5521 
218)736-5787 

1218)365-2124 

;612)571-9440 
612)571-0420 

;61 2)588-0511 

:61 2)748-7657 

:800)842-8439 

:21 8)387-2500 
:2 18)387-2 155 
:21 8)387-2633 
:2 18)387-2633 
:2 18)327-4960 

:21 8)327-1 108 

;612)564-4075 

507)886-2515 

612)437-3297 
218)262-3481 
612)384-«112 

612)384-7751 
507)896-2080 

612)587-6030 
218)283-M51 

218)283-3454 
507)847-2020 
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CLIFF 


MN0121    LAKE    CITY    AMERIC    INN 

MOTEL 
MN0262    LAKE  PEPIN  LODGE-MOTEL 

MN0122    SUPER  8  LAKEVILLE 

MN0158    LE     SUEUR     DOWNTOWN 

MOTEL 
MN0123    BEST      WESTERN 

DWELLER. 
MN0039    CASCADE  LODGE „ 

VIKING  INN  MOTEL 

MADEUA  MANOR  

NU  MADISON  MOTEL  

STARDUST  SUITES  

MANKATO  DAYS  INN 

REDWOOD  MOTEL  

RED  CARPET  INN— MAPLE 


MAPLE- 


MN0124 
MN0159 
MN0125 
MN0272 
MN0218 
MN0040 
MN0284 
GROVE 

MN0193    MOTEL  22  

MN0041     BEST    WESTERN 
WOOD  INN. 

MN0204    EMERALD  INN  

MN0126    RICHIE'S  MARCELL  INN 

MN0160    VETERAN'S     REST    CAMP 
ASSOCIATION  INC. 

MN0042    WILDER  FOREST  

MN0161     LYON    MOTEL    CORPORA- 
TION DBA  COMFORT  INN. 

MN0127    STONY  LAKE  CAMP  

MN0043    COURTYARD      BY      MAR- 
RIOTT MINNEAPOLIS  AIRPORT. 
MN0235    BEST     WESTERN     AMER- 
ICAN INN. 
MN0007    BEST  WESTERN 

BRADBURY  SUITES. 
MN0240    BEST    WESTERN    GOLDEN 

VALLEY  HOUSE. 
MN0237    BEST    WESTERN    UNIVER- 
SITY INN. 
MN0239    CROWN  STERLING  SUITES 

DOWNTOWN  MINNEAPOLIS. 
MN0273    CROWNE  PLAZA 

NORTHSTA  HOTEL 

MN0264    DAYS  INN  UNIVERSITY 

ECONOLODGE  

HOLIDAY  INN  METRODOME 
HOTEL  LUXEFORD  SUITES 
HYATT      REGENCY      MIN- 
NEAPOLIS. 
MN0274    HYWAY  HOUSE  MOTEL  ... . 
MN0046    LE  BLANC  HOUSE  BED  & 

BREAKFAST. 
MN0047    MINNEAPOLIS 

CITY  CENTER. 
MN0219    MINNEAPOLIS 

AIRPORT  HILTON. 
MN0220    RADISSON 

METRODOME. 
MN0163    SHERATON     MINNEAPOUS 

METRODOME. 
MN0128    SHERATON    PARK    PLACE 
HOTEL 

MN0048    SNELLING  MOTOR  INN  

MN0049    STARLITE  MOTEL  

MN0221     THE  MINNEAPOLIS  HILTON 
AND  TOWERS. 

MN0263    THE  WHITNEY  HOTEL 

MN0129    HAMPTON  INN  MINNEAPO- 
LIS MINNETONKA. 
MN0050    MINNEAPOLIS      MARRIOTT 

SOUTHWEST. 
MN0051     RAMADA     PLAZA     HOTEL 

MINNEAPOUS. 
MN0164    BEST    WESTERN    ROYALE 
INN. 

MN0253    COMFORT  INN  

MN0052    RIVERWOOD  METRO  BUSI- 
NESS RESORT. 

MN0053    SUPER  8  MOTEL 

MOTEL  MORA  _ 

MOUNDS  VIEW  INN  

HOUDAY  INN  NEW  ULM  ..... 

MILLS  MOTEL 

BOmyS  MOTEL 

DAYSTOP  ...„ 


MN0162 
MN0201 
MN0044 
MN0045 


MARRIOTT 

ST.     PAUL 

HOTEL 


MNoees 

MN0130 
MNa222 
MNQ266 
MN0054 
MN0131 


PO  BOX  445 


PO  BOX  196  .. 
P.O.  BOX  424 


PO  BOX  36  


PO  BOX  435 


2  OFFICE  PK 


JCT  35W  «  10  . 
P.O.  BOX  B  .Z 


1615  N.  LAKESHORE  DR 


1737  N.  LAKE  SHORE  DRIVE  , 

20800  KENRK>  AVE 

510  N.  MAIN  ;„ 


HWY.  61 


HC  3 

^-90  AND  L^TS"!! 

127  W.  MAIN  

RR  3 


1285  RANGE  ST  

BELLE  AVE.  &  HOPE  ST  ... 
7285  FORESTVIEW  LANE 

507  STATE  HWY.  22  S 

1780  E.  COUNTY  RD 

2025  E.  COUNTY  RD 

11300  liwTH  st!  n'"!!"™ 


14189  OSTLUND  TRAIL  N 
1511  E.  COLLEGE  DR  ....... 


RT.  4  

1352  NORTHLAND  DR 


3924  EXCELSIOR  BLVD 

7770  JOHNSON  AVE 

4820  HWY.  55  

2600  UNIVERSITY  AVE.  SE „... 

425  S.  7TH  ST 

618  SECOND  AVENUE  SOUTH 


2407  UNIVERSITY  AVENUE  SE 

2500  UNIVERSITY  AVE.  SE 

1500  WASHINGTON  AVE.  S  

1101  LASALLEAVE 

1300  NICOLLET  MALL 


1626  HWY.  10  

302  UNIVERSITY  AVE.  NE 


30  S.  SEVENTH  ST  

3800  E.  80TH  ST 

615  WASHINGTON  AVE.  SE 

1330  INDUSTRIAL  AVE  

5555  WAYZATA  BLVD 


5346  MINNEHAHA  AVE 

4720  CENTRAL  AVE.  NE  ... 
1001  MARQUETTE  AVE 


150  PORTLAND  

10420  WAYZATA  BLVD  , 


6801  OPUS  PKWY 

12201  RIDGEDALE  DR  , 
207  N.  FIRST  ST 


200  EAST  OAKVIKXX)  DR  „.. 
10990  95TH  ST.  NE 

3621  S.  EIGHTH  ST 

301  S.  HWY.  65 

2149  PROGRAM  AVE  _„ 
2101  S.  BROADWAY  ..._ 
US  HWY.  10  


1700  HASTINGS  AVE 
45  N.  SMILEY 


LAKE  CITY  MN  55041- 

LAKE  CITY  MN  55041- 
LAKEVILLE  MN  55044- 
L£  SUEUR  MN  56058-  . 

LUTSEN  MN  55612- 


LUTSEN  MN  55612-  ... 
LUVERNE  MN  56150- 
MADEUA  MN  56062-  . 
MADISON  MN  56256- 
MAHNOMEN  MN  56557-  . 

MANKATO  MN  56001- 

MANKATO  MN  56001- 

MAPLE  GROVE  MN  55369- „.. 

MAPLETON  MN  56065- 

MAPLEWOOD  MN  55109-  

MAPLEWOOD  MN  55109-  „„ 

MARCELL  MN  66657- 

MARINE  ON  ST.  CROIX  MN  55047- 

MARINE  ON  ST.  CROIX  MN  55047- 
MARSHALL  MN  56258- 


MENAHGA  MN  56464- 

MENOOTA  HEIGHTS  MN  55120- 


MINNEAPOLIS  MN  55416- 

MINNEAPOLIS  MN  55435- 

MINNEAPOLIS  MN  55422- 

MINNEAPOLIS  MN  55414- 

MINNEAPOLIS  MN  55415- 

MINNEAPOLIS  MN  55402- 

MINNEAPOLIS  MN  55414-  , 
MINNEAPOLIS  MN  55414-  , 
MINNEAPOLIS  MN  65454-  , 
MINNEAPOLIS  MN  65403-  . 
MINNEAPOLIS  MN  55403-  . 


MINNEAPOLIS  MN  55432-  ..w„ 
MINNEAPOLIS  MN  55118- 

MINNEAPOLIS  MN  55403-  

MINNEAPOLIS  MN  55425-  

MINNEAPOLIS  MN  55414-  

MINNEAPOLIS  MN  55413-  

MINNEAPOUS  MN  55416-  

MINNEAPOLIS  MN  55417-  

MINNEAPOLIS  MN  55421-  ....„, 
MINNEAPOLIS  MN  5540»-  „.... 


MINNEAPOLIS  MN  55401- 
MINNETONKA  MN  55343- 


MINNETONKA  MN  55343-  

MINNETONKA  MN  55305- 

MONTEVIDEO  MN  56266- 

MONTICELLO  MN  55362- 

MONTICELLO  MN  55362- 


MOORHEAD  MN  56560- 
MORA  MN  55051-  _.. 


MOUNDS  VIEW  MN  561 12- 

NEW  ULM  MN  56073- 

NEW  YORK  MILLS  MN  56567-  . 

NEWPORT  MN  55055- 

NISSWA  MN  S646»- 


(612)345-5611 

(612)345-5392 
(612)469-1134 
(612)6^-6246 

(218)663-7273 

(218)387-1112 
(507)283-9541 
(507)642-321 1 
(612)598-3655 
(218)935-2761 
(507)387-3332 
(507)388-1621 
(612)493-2277 

(507)524-3535 
(612)770-2811 

(612)777-8131 
(218)832-3906 
(612)433-2699 

(612)433-5198 
(307)532-3070 

(218)732-8127 
(612)452-?000 

(612)927-7731 

(612)893-9999 

(612)588-0511 

(612)379-2313 

(612)333-3111 

(612)338-2288 

(612)623-3999 
(612)331-6000- 
(612)333-4646 
(612)332-6800 
(612)370-1234 

(612)786-9000 
(612)379-2570 

(612)349-4000 

(612)854-2100 

(612)379-8888 

(612)331-1900 

(612)542-8600 

(612)721-4841 
(612)571-8656 
(612)376-^000 

(612)339-9300 
(612)541-1094 

(612)935-5500 

(612)593-0000 

(612)269-6554 

(612)296-1111 
(612)441-6833 

(218)233-8880 
(612)679-3262 
(612)786-9151 
(507)359-2941 
(218)385-3600 
(612)459-9896 
(218)963-3500 
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MN0165  GRAND  VIEW  LODGE  GOLF 
AND  TENNIS  CLUa 

MN0132  WILDERNESS  POINT  RE- 
SORT t  campgr(x;nd. 

MN0133    ROYAL  SHOCKS  MOTEL  .... 

MN0065    THE  SHEEP  SHEDOE  INN  ... 

MN0134    CAMPONOMIA 

MN0254    ECONOLODGE  

MN0275  GRAND  CASINO  MIUE 
LACSHOTEU 

MN0151    AMERCINN 
OWATQNNA. 

MN0135    COUNTRY  HEARTH  MOTEL 

WESTERN  INN  ..-. 

CXON  INN 

SUPER  8  MOTEL 

JUNGLE  SHORES  RESORT 
KNOTTY     PINE     CAFE     & 


MOTEL      OF 


MN00S6 
MNa057 
MN0495 
MN0136 
MN0137 
MOTEL. 

MN0058    CHALET  MOTEL  _ 

MN0276    TRAILSIOE  INN  „ 

MN0060    SUPER  8  MOTEL 

MN0058    THE  CALUMET  INN  

MN0061     PLAINVIEW  HOTEL 

MN0062    BEST  WESTERN  KELLY  INN 

PLYMOJTK 
MN0223    HOUDAY  INN  PLYMOUTH  . 
MN0063    RAD1SSON     HOTEL     AND 
CONFERENCE  CENTER. 

MN0166    RED  ROOF  INN  .„ 

MN0152    THE  HISTORIC  JAILHOUSE 

INN. 
MN0064    THE  OLD  BARN  RESORT  .... 
MN0J38    RUM  RIVER  COUNTRY  INN 

BED  a  BREAKFAST. 
MN0234    BEST      WESTERN      QUIET 
HOUSE  SUITES. 

MN0065    CANDLE  LIGHT  INN  

MN0190    RED  CARPET  INN  

MN0066    ST.  JAMES  HOTEL .-. 

MW178    SUPER  8  MOTEL 

MNQ255    COMFORT  INN  

M»«X)67    DAKOTA  INN 

MN0187    REOWOOO  FALLS  SUPER  8 
MNa236    BEST  WESTERN  SOLDIERS 

FIELD  TOWER  &  SUITES. 
MN0068    CUNIC     VIEW     INN     AND 
SUITES. 

MN0207    CXDMFORT  INN  

MN0069    HOUOAY  INN  DOWNTOWN 

MN0139    HOTEL  MINNESOTA  

MN0185    HOWARD  JOHNSON 

LODGE. 

MN0281     KAHLER  PLAZA  HOTEL 

MN0072    LANGDON-S  UPTOWN 

MOTEL. 
MN0206    RADISSON  HOTEL 

CENTERPLACE. 

MN0267    ROYALTY  SUITES  

MN0070    THE  KAHLER  HOTEL 

MN0073    TWINS  MOTEL  AND  APART- 
MENTS. 
MN0188    SUPER  8  MOTEL  DBA  ROG- 
ERS INN  INC. 

MN0140    AMERICINN  MOTEL  

MN0074    COMFORT  INN  ROSEVILLE 
MN0075    DAYS  INN  ROSEVILLE  ..  . 
MN0224    HOLIDAY     INN     ST.     PAUL 
ROSEVILLE. 

MN0141     MOTEL  6  ..    'J, 

MNOieg    SUPER  8  HOTEL  "" 

MN0142    NORTHEAST        REGIONAL 

CORHECTKJNS  CENTER. 
MN0277    PALMER  HOUSE  HOTEL 

COMFORT  INN 

HILL  VIEW  MOTEL _. 

SHAKOPEE  VALLEY  MOTEL 
SUPER  B  OF  SHAKOPEE  .... 
HOLIDAY  INN  SHOREVIEW 
BEST  WESTERN  DROVERS 


MN02S7 
MN0285 
MN0199 
MN00e2 
MN0167 
MN0194 

INN. 
MNOOeS    SPICER    CASTLE    BED    ft 

BREAKFAST. 
MH'X76    BEST  WESTERN 

AMERICANNA  INN. 


POBOX84 
POBOX54 
p6  box  68 
BOX  240  ..... 

POBOX  189 
PO  BOX  388 
POBOX  115 
PO  BOX  426 

PO  BOX  288 

POBOX  57  . 
POBOX  114 


P.O.  BOX  274 


PO  BOX  39 


I34NOKOM1SAVE 


HC 


62 _.._ 

W.  LINCOLN  AVE  

67 

40<47  U.S.  HWY.  169  

AVENUE.  HCR  67  . 


24i5 
HC 


77  "Grand  i 


24]   FLORENCE  AVE 


744 

12 

H\*Y 

HWY 


RT 


RT  2 _ 

HV  Y  371  SOUTH 

601   EIGHTH  AVE.  SE 

10-  W.  MAIN  

301  W.  BROADWAY  .. 
27(  5  ANNAPOLIS  LN 

30(  0  HARBOR  LN 


31 


26(  D  ANNAPOLIS  LN.  N 


RT 
RT 

72! 


81 

23 

406 

32 

13«> 
41G 
1 
401 


3ae 


w. 


162  I 


20 

101 

211 


HW 
271 
2551 

2541 

230 
240 
61 


io; 


228 

4601 

1 

1251 

581 

100( 

701 


520 


STATE  AVE 

2  1-35  

34  E  

34  E  


1  CAMPUS  OR 


HOUSTON  3  NW 


6  5002  85TH  AVE 


WITHERS  HARBOR  DR 


W.  THIRD  ST  .._ _. 

23^  WITHERS  HARBOR  DR 

MAIN  ST  „.. 

23^  WITHERS  HARBOR  OR 

E.  BRUX3E  ST 

W.  PARK  RD  „. 

E.  BRIDGE  ._^. 

SW  6TH  ST  


CENTER  ST.  &  3flD  AVE.  NW 


111  28THST.  SE  

220  S.  BROADWAY  

519  SECOND  AVE.  SW  

435  16TH  AVE.  NW  


101  SW  FIRST  AVENUE 
52erHIRD  AVE.  SW  ..„. 

150lS.  BROADWAY 


W 


FIRST  AVE.  SE  „. 
SECXDND  AVE  .. 
SECOND  ST.  SW  . 


0  134THAVE.  N 


11  W 

LONG  LAKE  RD 

CLEVEUND  AVE.  N 
N.  CLEVELAND  AVE 

CLEVELAND  AVE.  N 

PRIOR  AVE.  N  

ABRAHAMSON  RD  ... 


DRIGINAL  MAIN  STREET  .„ 

W.  HWY  13 

5  JOHNSON  MEMORIAL  DrIvE 

E.  FIRST  AVE  . 

!.  MARSCHALL  RD 

GRAMSIE 

!.  CONCORD  ST 


116(0  INDIAN  BEACH  RD 


5.  HWY.  10  . 


NISSWA  MN  56468- 

NISSWA  MN  56468- 

NORTHOME  MN  56661- 

OLIVIA  MN  56277-  

ONAMIA  MN  56359- 

ONAMIA  MN  56359- 

ONAMIA  MN  66359- 

OWATONNA  MN  55060- 


OWATONNA  MN  55060-  ... 
OWATONNA  MN  55060-  .„. 
PARK  RAPIDS  MN  56470-  , 
PARK  RAPIDS  MN  56470-  . 

PERHAM  MN  56573- 

PIERZ  MN  56364-  


PINE  CITY  MN  55063-  ... 
PINE  RIVER  MN  56474- 
PIPESTONE  MN  56164- 
PIPESTONE  MN  56164- 
PLAINVIEW  MN  55964-  . 
PLYMOUTH  MN  55441-  . 

PLYMOUTH  MN  55447-  . 
PLYMOUTH  MN  55441-  . 

PLYMOUTH  MN  55441-  . 
PRESTON  MN  55965-  .... 


PRESTON  MN  55965-  .. 
PRINCETON  MN  56371- 

RED  WING  MN  55066- 


RED  WING  MN  55066-  ....... 

RED  WING  MN  55066- 

RED  WING  MN  55066-0071  .._ 

RED  WING  MN  55066-  

REDWOOD  FALLS  WW  56283- 
REDWOOD  FALLS  MN  56283- 
REDWOOD  FALLS  MN  562B3- 
ROCHESTER  MN  55902- 

ROCHESTER  MN  55901-  


R<XHESTER  MN  55904- 
ROCHESTER  MN  55904- 
ROCHESTER  MN  55902- 
ROCHESTER  MN  55901- 


ROCHESTER  MN  55902- 
ROCHESTER  MN  55902- 

ROCHESTER  MN  55904- 

ROCHESTER  MN  56904- 
ROCHESTER  MN  55902- 
ROCHESTER  MN  55902- 

ROGERS  MN  55374-  


ROSEAU  MN  56751-  .„ 

ROSEVILLE  MN  55113-  

ROSEVILLE  MN  56113- „ 

ROSEVILLE  MN  551 13-  

ROSEVILLE  MN  55113-  „ 

ROSEVILLE  MN  55113- 

SAGINAW  MN  55779-  

SAUK  CENTRE  MN  56378-  . 

SAVAGE  MN  55378-  

SHAKOPEE  MN  55379-  

SHAKOPEE  MN  55379-  _ 

SHAKOPEE  MN  55379-  

SHOREVIEW  MN  55126-  

SOUTH  ST.  PAUL  MN  55075- 

SPICER  MN  56288- _ 

ST.  CLOUD  MN  56304- 


(216)963-2234 

(218)56&-5642 

(218)647-8379 
(612)523-5000 
(612)532-3767 
(612)532-3630 
(612)532-7777 

(507)455-1142 

(507)451-8712 
(507)455-0606 
(218)732-1471 
(218)732-9704 
(218)346-3085 
(612)468-9992 

(612)629-7684 
(218)587-4499 
(507)825-4217 
(507)825-5871 
(507)534-3883 
(612)553-1600 

(612)559-1222 
(612)559-6600 

(612)553-1751 
(507)765-2181 

(507)467-2512 
(612)389-2699 

(612)388-1577 

(612)388-8034 
(612)388-1502 
(612)388-2846 
(612)38&-0491 
(507)644-5700 
(507)637-5444 
(507)637-2456 
(507)288-2677 

(507)289-8646 

(507)286-1001 
(507)288-3231 
(507)282-7425 
(507)288-9090 

(507)280-6000 
(507)282-7425 

(507)281-8000 

(507)28^-8091 
(507)282-2581 
(507)289-1675 

(612)428-4000 

(218)463-1045 
(6121636^-5800 
(612)636-«730 
(612)e36-45«V 

(612)639-3988V 

(612)63&-«688 

(218)729-8673 

(612)362-3431 
(612)894-6124 
(612)445-7111 
(612)445-5074 
(612)445-4221 
(612)482-0402 
(612)455-3600 

(612)796-5870 

•(612)252-8700 
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MN0205    BEST  WESTERN  KELLY  INN 

MN0232    BUDGETEL  INN „ 

MN0077    COMFORT     INN     OF     ST. 

CLOUD. 
MN0078    FAIRFIELD    INN    BY    MAR- 
RIOTT ST.  CLOUD. 

MN0226    HOUDAY  INN 

MN0278    RADISSON  ST.  CLOUD  

MN0279    ROYAL  COURT  MOTEL 

MN0282    TRAVEL  HOUSE  MOTEL  

MN0079    BEST  WESTERN  KELLY  INN 
MN0143    CROWN  STERLING  SUITES 

MN0144    EXEL  INN  OF  ST.  PAUL 

MN0233    HOUOAY  INN  EXPRESS  

MN0225    HOUDAY     INN    ST.     PAUL 

EAST. 
MN0080    NORTHERNAIRE  MOTEL  .... 
MN0269    RADISSON       HOTEL       ST. 

PAUL. 
MN0179    SHERATON  INN  MIDWAY  ... 
MN0081     THE  SAINT  PAUL  HOTEL  .... 
MN0249    AMERICINN  MOTEL  OF  ST. 

PETER. 

MNa268    ENGESSER  HOUSE 

MN0286    AMERICINN       OF       STEW- 

ARTVILLE. 
MN0084    BEST      WESTERN      STILL- 
WATER INN. 
MN0085    STILLWATER      SUPER      8 

MOTEL. 

MN0280    THE  SPRINGS  INN  

MN0208    BEST  WESTERN  INN 

MN0145    C'MON  INN  MOTEL  

MN0200    HARTWOOD  MOTEL  _. 

MN0146    SUPER  8  MOTEL 

MN0168    BLUEFIN  BAY  

MN0147    KOLLARS"    CHARTER    AND 

LODGE. 
MN0153    SUPERIOR  SHORES 

LODGE. 

MN0148    SUPER  8  MOTEL 

MN0191     THE  PATCH  MOTEL  

MN00e6    AMERICINN  MOTEL  

MN0169    AMERICINN  OF  WILLMAR  ... 
MN0087    CARRIAGE   HOUSE   BED  & 

BREAKFAST. 
MN0088    RIVER  PORT  INN  &  SUITES 

MN0180    WINSTED  MOTEt 

MN0245    COUNTRY  INN  BV 

CARLSON. 

MN0229    REDR(X)FINN  

MN0089    HOUDAY  INN 

MN0149    SUPER  8  MOTEL 

ZUMBROTA. 

MO0291     MOTEL  6  0384  

MO0072    COMFORT  INN  

MO0191     SUPER  8  MOTEL  .'. 

MO0066    BUDGET  INN  

MO0044    ALPINE  LODGE  

MO0045    AMBER  LIGHT  MOTOR  INN 
MC)0054    BEST  WESTERN   KNIGHTS 

INN. 
MO0208    BEST     WESTERN     MUSIC 

CAPITAL  INN. 
MO0231    BEST     WESTERN     MUSIC 

CAPITAL  INN. 
MO0225    BOXCAR  WILLIE  MOTEL  f  1  , 
MO0236    BRANSON  FAIRFIELD  INN  .. 

MO0228    BRANSON  TOWERS 

MO0064    BRIGHTON  PLACE „.. 

MO0292    CASCADES  INN  _ 

MO0234    CLARION  AT  FALL  CREEK 

RESORT 

MO0224    CLASSIC  MOTOR  INN  

MO0272    COMFORT  INN  

MO0079    D  J-S  MOTEL 

MO0239    ECXINO         LODGE         OF 

BRANSON. 

MO0103    FIDDLER'S  INN 

M(X)104    FOXBOROUGH  INN  _.. 

MO0255    GRAND  OAKS  HOTEL  

MO0251     HOLIDAY    HILLS    RESORT, 

NIGHTLY  CONDOMINIUMS. 
MO0229    KIN<3S  (QUARTERS  HOTEL  . 
MO0134    LODGE  OF  THE  OZARKS  ... 


PO  BOX  7125 


POBOX  2116 


POBOX  505 


PO  BOX  449  0 

PO  BOX  ^ri.. 


BOX  731 


HWY.  23  AND  4TH  AVE. 

70  S.  37TH  AVE  

4040  S.  SEC»ND  ST 


4120  SECOND  ST.  S" 


75  S.  37TH  AVE  

404  ST.  GERMAIN  „ 

720  HWY.  10  SOUTH  „.. 

3820  ROOSEVELT  ROAD  .._ _.. 

161  ST.  ANTHONY „_  . 

175  E.  10TH  ST ...., 

1739  OLD  HUDSON „..„.. 

1010  BANDANA  BLVD.  W 

2201  BURNS  AVE  .„.._ 


2441  HWY.  61   

11  EAST  KELLOGG  BLVD 


400  N.  HAMUNE  AVE „ 

350  MARKET  ST  „ 

700  NORTH  MINNESOTA  AVENUE 


1202  S.MINNESOTA  AVE 
1700  2ND  AVENUE  NW  ... 


1750W.  FRONTAGE  RD 
2190  W.  FRONTAGE  RD 


90  GOVERNMENT  ROAD 

HWY.  32  S  

1586  HWY.  59  SE  

1010  N.  MAIN 
1915  HWY.  59  SE 

HWY.  61   

1446  HWY.  61  E  ... 


10  SUPERIOR  SHORES  LODGE 


909  N.  STATE  ST 

HWY.  11  W 

1313  HWY.  13  N  . 
2404  E.  HWY.  12  . 
420  MAIN  


900  5RUSKI  DR  

461  SIXTH  ST.  N 

6003  HUDSON  ROAD  . 

1806  WOODDALE  DR 
2015  HUMISTON  AVE 

1435  N.  STAR  DR  


901  W.JEFFERSON  ST  

2427  MID  AMERICAN  INDUSTR  OR 

420  AMERICANA  „ 

RT.  1  

HCR  1  BOX  795  „ 


3215W.  HWY.  76. 
HCOl  


3257  SHEPHERD  OF  HILLS  EXPWY  .. 

3454  W  HWY  76 „ 

220  HWY  165  SOUTH  „ 

236  SHEPHERD  OF  HILLS  EXPWY  .... 

3514  W.  HWY.  76 

3226  SHEPHERD  OF  THE  HILLS  EXP 
#1  FALL  CREEK  DR  


2384  SHEPHERD  OF  HILLS  EXPWY 

203  SOUTH  WILDWOC)0  DR  

1325  W.  HWY.  76 

230  SOUTH  WILDWCXDO  OR  „„ _ 


HCR  1  BOX  710-20 

HC  1  BOX  3380 

2315  GREEN  MOUNTAIN  DRIVE 
640  EAST  ROCKFORD  DR  


580  SHEPHERD  OF  HIUS  EXPWY 
3431  W.  HWY.  76 „ 


ST.  CLOUD  MN  56301- 

(612)25^-0606 
(612)253-4444 
(612)251-1500 

ST.  CLOUD  MN  56301-  .„ _ 

ST.  CLOUD  MN  56302-7125 _ „. 

ST.  CLOUD  MN  56301- 

(612)654-1881 

(612)253-9000 
(612)654-1661 
(612)255-1274 
(612)253-3338 
(612)227-8711 
(612)224-5400 
(612)771-5566 
(612)647-1637 
(612)731-2220 

ST.  CLOUD  MN  56301- 

ST.  CLOUD  MN  56301- „       „. 

ST.  CLOUD  MN  56304- .„ 

ST.  CLOUD  MN  56301- : 

ST.  PAUL  MN  55103- 

ST.  PAUL  MN  55101-  ...._ ._    . 

ST.  PAUL  MN  55106- 

ST.  PAUL  MN  55108- 

ST.  PAUL  MN  55117- _ 

ST.  PAUL  MN  55109- „ 

ST.  PAUL  MN  55101- 

(612)484-3336 
(612)292-1900 

ST.  PAUL  MN  55104- 

ST.  PAUL  MN  55102-4 _„    .      _„ 

ST.  PETER  MN  56082-  _... 

(612)642-1234 
(612)292-9292 
(507)931-6564 

ST.  PETER  MN  56082-  

STEWARTVILLE  MN  55976- _. 

(800688-2646 
(507)533-J747 

STILLWATER  MN  55082- „ 

(612)430-1300 

(612)430-3990 

(612)465-6566 
(218)681-7555 
(218)681-3000 
(213)681-2640 
(218)681-6205 
(800)258-3346 
(218)226-4100 

STILLWATER  MN  55082-  

TAYLORS  FALLS  MN  55084-  „. 

THIEF  RIVER  FALLS  MN  56701- 

THIEF  RIVER  FALLS  MN  56701-  

THIEF  RIVER  FALLS  MN  56701-  

THIEF  RIVER  FAUS  MN  56701-  

TOFTEMN5561&- 

TWO  HARBORS  MN  55616- 

TWO  HARBORS  MN  55616- 

(2ie)834-«948 

WAR  ROAD  MN  56763-  .. 

WARROAD  MN  56763-  

WASECA  MN  56093-  

WILLMAR  MN  56201- 

WINONA  MN  55987- 

(218)386-3723 
(218)386-2723 
{507)83&^^1300 
(612)231-1962 
(507)452-8256 

WINONA  MN  55987-  

WINSTED  MN  55395-  

WOODBURY  MN  5512&-  ...„. 

WOODBURY  MN  55125-  

WORTH  INGTON  MN  56187- 
ZUMBROTA  MN  55992-  


BLUE  SPRINGS  MO  64015- 

BOONVILLE  MO  65233-  . 

BOONVILLE  MO  65233- 

BOURBON  MO  65441- 

BRANSON  MO  65616- 

BRANSON  MO  65616-  . 
BRANSON  MO  65616-  . 


BRANSON  MO  65616- 
BR ANSON  MO  656 16- 


ERANSON  MO  65616-  ...„ 
BRANSON  MO  65616-  _... 

BRANSON  MO  65616- 

BRANSON  MO  65616- 

BRANSON  MO  65616- 

BRANSON  MO  65616-  ..... 


BRANSON  MO  6561 6- 
BRANSON  MO  65616- 
BR ANSON  MO  656 16- 
BRANSON  MO  65616- 

BRANSON  MO  65616-  , 
BRANSON  MO  65616-  , 
BRANSON  MO  6561 6- 
6RANSONM0  6561&- 

BRANS0NM0  6561&- 
BRANSON  MO  65616- 


(607)452-0606 
(612)485-4441 
(612)739-7300 

(612)738-7110 
(507)372-2991 
(507)732-7852 

(816)228-9133 
(816)882-5317 
(816)882-2900 
(314)732-4626 
(417)338-2514 
(417)334-7200 
(417)334-1894 

(417)335-8378 

(417)334-8378 

(417)334-8873 
(417)33&-4665 
(600)683-1122 
(417)334-5510 
(417)335-8424 
(417)334-6404 

(417)334-6991 
(417)335-4727 
(417)334-0600 
(417)336-4849 

(1*17)334-2212 
(417)335-4369 
(417)336-6423 
(417)334-4030 

(41 7)334-5464 
(417)334-753r> 


UMI 
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M00141     MOUNTAIN  OAK  LODGE  ... . 

MO0218    OZARK  HEGAL  HOTEL 

MO0222    OZAflK  VALLEY  INN 

MO0148    PEACH  TREE  INN  

M00240    QUAUTY    INN— SHEPHERD 
OF  THE  HILLS  EXPRESSWAY. 

MO0156    QUALITY        INN«HEPAR& 
HH.LS  EXPRESSWAY. 

MO0278    RESIDENCE  INN  BY  MAR- 
RIOTT. 

MO0'<«3 

MO027D 

MO0227 

MO0221 

MO0271 

MO0217 

MO0226 

MO0249 

MO0197 

MCX)202 

M00235 

MO0014 

MO0207 

IMO0114 

MO0206 
WEST. 

MtXiaO    KNIGHTS    INN    ST.    LOUIS 
BRIDGETON. 

MO0288    MOTEL  6  0466  

RED  ROOF  INN  

aw  ACORN  INN  „. 

SUPER  8  MOTEL  

HOLIDAY  INN  (WEST  PARK 


PO  BOX  1106  . 

PoiioxSffi 


ROCKIN-  B  RESORT  ..„ 

flOOEWAY  INN 

SETTLE  INN 

SEV^U  GABLES  INN  

SLEEP  INN  .„ 

TARA  INN 

THE  TOWERS  MOTOR  INN  . 

TRAVELERS  INN  

VICTORIAN  INN 

WHISPERING  HILL  INN  

YEUOW  ROSE  MOTEL 

BEN  FRANKLIN  MOTEL 

ECONO  LODGE 

HENRY  VIII  INN  &  LODGE  ... 
HOLIDAY      INN      AIRPORT 


MO0039 
MO0250 
MO02S3 
MO0209 

AREA). 
MO0003 
MO0241 
MO0158 

RIOTT. 
MO0105 
MO0162 
MO0256 
MO0068 
MO0069 
MO0007 


VICTORIAN  INN 

ECONO  LODGE 

RESIDENCE  INN  BY  MAR- 


GRAND  RIVER  INN  

RIT2  CARLTON  

HOLIDAY  INN  OF  CLINTON 

euOGETEL  INN 

CAMPUS  INN  

O^YS  riN  HOTEL  &  CON- 
FERENCE CENTER. 

MO0092    DRURY  INN  COLUMBIA  

MO0106    GUESTHOUSE  INN  

MO0020    RAM  ADA  COLUMBIA 

MO0212    RED  ROOf  INN  ti  16  

MO0185    SUPERS  

MO0063    BEST    WESTERN    HEIDEL- 
BERG HMN. 

MO0076    CONCORDIA  INN  

MO0001  COURTYARD  BY  MAR- 
RIOTT. 
MO0050 
MO0223 
MO0086 
MO0113 
LOUtS 
M000b2 
MO0C55 


PO  BOX  1128 


BOX  1570 

PO  BOX  1570 


BEST  WESTERN  CUBA  INN 

CU&A  SUPER  6 

DEXTER  INN 

iHARLEY     HOTEL    OF-  ST. 


BON  AIR 

BUDGET   HOST   INN   WAY 
STATION  HOTEL. 
M00175    ST.  LOUiS  AIRPORT  MAR- 

ROTT. 
MO0081 
MO0285 
MO0194 

Mocno 

MCXX)21 
MO0059 

INN. 

MO0190 

MO0052 


DAYS  INN  

MOTEL  6  1132 

THRIFTY  INN  

DRURY  INN  

HA».1PT0N  INN  

RED  ROOF  INN  

BEST  WESTERN  WEST 


70 


HARRI- 


SUPER  8  MOTEL  . 

BEST     WESTERN 
SON  VILLE. 

MO0187    SUPERB  MOTEL  ,.„. 

MO0242    COMFORT  INN  

MO0100    FAIRFIELD  INN 

MO0252    STUWOPLUS  

MO0004    HOWARD  JOHNSON  .... 

MO0019    BED  ROOF  INN  132  

MO0204    WOODSTOCK  INN  

MOOOeO    DAYS  INN  

MO0070    CAPITOL  PLAZA  HOTEL 


PO  BOX  147  . 
PO  BOX  151   . 

PO  BOX  2963 

RR  3  BOX  2  .. 
PO  BOX  278  . 

A 

•••  — »HM.».Z. 

PO  BOX  id  !!.! 

PO  BOX  669  ., 


301 )  GREEN  MT  OR 

2BH  JSHEPHERO  OF  HtUS  EXPWY  .. 

243)  GREEN  MOUNTAIN  DR  

3266  SHEPHERD  OF  HILLS  EXPWAY 

I  SHEPHERD  HILLS  EXP  .„ 


IWILDWOOD  DR  SOUTH 

HC!»  9  BOX  1482  . 

2241  SHEPHERD  OF  HILLS  EXP  ... 

30S  )  GREEN  MOUNTAIN  DR  „.. 

305  HWY  165  SOUTH  _ 

210  S.  WILOWOOO  DR  

245  SHEPHERD  OF  HIUS  EXPWY 
282  i  GREEN  MOUNTAIN  DRIVE  .... 

197  I  WEST  HIGHWAY  76 

ST>|R  RT.  1  BOX  706-20 


31 
4641 

457* 
469  1 
355 


FALLS  PARKWAY 

N.  LINDBERGH  

N  LINDBERGH  BLVD 

N.  LINDBERGH  .„ 

PENNRIDGE  


124  13  ST.  CHAS  RO 


365$  PENNRIDGE  DR 

3470  HOLLENBERG  DR' 

1-33  &  US-36  

1710  N  WALNUT 

1-5^4  WILLIAM  STREET.  RT  K 


1441  W  CENTRAL  _. 
154J1  CONWAY  RD 


606|W.  BUS  36 

1  RItrZ  CARLTON  DR  . 

HWT  7  a,  RIVES  RD  ... 

2500  1-70  DR.  SW  

llli  STADIUM  DR  .„.. 
190    1-70  DRIVE  SW  . 


10a 

801 

11 

201 

3211 


KNIFE  ST 
KEANE  ST  . 


100 


VANDIVHR  DR  

EAST  TEXAS  AVENUE 
CLARK  LN 


828  g.  NEW  BALLAS 


RR 
RT 
170i 
340( 


BOX  2987  JCT  1-44  HWY  19 

BUS  SOW „     _     „.. 

RIDER  TRAIL  S „„. 

107(  0  PEARTREE  LN  _.. 

140(  W.  LIBERTY 

186<  BOWLES  AVENUE 

nods.  HWY.  DR  

loot  VETERAN  BLVD  ._. 

55  ajNN  FID 

307  HJNN  RD 


120  *UCKLEBERflY  HBGHTS 
XTJti  &  HWY.  291  


240(  ROCK  HAVEN  RO  . 

HW^  84  E 

9079  DUNN  RO  

155  CHAPEL  RIDGE  RD 


420q 


1371 2  E.42ND  TERRACE 


1212 

517 

415 


W.  LEXINGTON 

(WY.  61  E __, 

*.  MCCARTY  


S.  NOLAND  RD 


BRANSON  MO  6S616-  ... 
BRANSON  MO  6S61»-  ... 
BRANSON  MO  6561  fr-  ... 
BRANSON  MO  65616-  .... 
BRANSON  MO  6561  &-  ... 

BRANSON  MO  65616-  _. 

BRANSON  MO  65616-  .„. 

BRANSON  MO  65616-  .... 
BRANSON  MO  65616-  .... 
BRANSON  MO  65616-  ... 
BRANSON  MO  65616-  .... 
BRANSON  MO  65616-  .... 
BRANSON  MO  65616-  ... 
BRANSON  MO  65616-  .... 
BRANSON  MO  65616-  .... 
BRANSON  MO  65616-  .. 

BRANSON  MO  65616-  _. 

BRANSON  MO  65616- 

BRIDGETON  MO  63044-  

BRIDGETON  MO  63044-  

BRIDGETON  MO  63044-  

BRIDGETON  MO  63044-  

BRIDGETON  MO  63044-  

BRIDGETON  MO  63044-  

BRIDGETON  MO  63044-  

CAMERON  MO  64429- 

CAMERON  MO  64429-  

CAPE  GIRARDEAU  MO  63702-1570 


CAPE  GIRARDEAU  MO  63701- 

CARTHAGE  MO  64836- 

CHESTERFIELD  MO  63017-  


CHILLICOTHE  MO  64601- 

CLAYTON  MO  63105- 

CLINTON  MO  64735- 

COLUMBIA  MO  65201-  ... 
COLUMBIA  MO  65201-  _. 
COLUMBIA  MO  65203-  ... 


COLUMBIA  MO  65203-  ... 
COLUMBIA  MO  65201-  ... 
COLUMBIA  MO  65202-  ... 
COLUMBIA  MO  65202-  ... 
COLUMBIA  MO  65202-  ... 
CONCORDIA  MO  64020- 


CONCORDIA  MO  64020- 

CREVE  COUER  MO  63146- 


CUBA  MO  65453- 

CUBA  MO  65453- 

DEXTER  MO  63841-  

EARTH  OTY  MO  63045- 


EDINA  MO  63537- 
EDINA  MO  65775- 


EDMUNDSON  MO  63134-  . 

FARMINGTON  MO  63640-  . 

FENTON  MO  63026-  .._ 

FENTON  MO  63026-  

FESTUS  MO  63028- „. 

FLORISSANT  MO  63031-  .. 
FLORISSANT  MO  63031-  .. 
FORtSTELL  MO  63348-  


HANNIBAL  MO  63401- 

HARRIS0NV1LLE  MO  64701- 

HARRISONVILLE  MO  64701- 

HAYTI  MO  63851-  

HAZELWOOD  MO  63042-  . 

HAZELWOOO  MO  63042- 

INDEPENDENCE  MO  64056- 
INDEPENDENCE  MO  64055- 
INDEPENDENCE  MO  64050- 

JACKSON  MO  63755- 

JEFFERSON  CITY  MO  65101- 


(417)338-2141 
(417)336-2200 
(417)336-4666 
(417)335-6900 
(417)335-6776 

(417)335-6776 

(417)336--W77 

(417)334-5071 
(417)336-5577 
(417)335-4700 
(417)334-7077 
(417)336-3770 
(417)334-8272 
(417)335-6990 
(417)336-1100 
(417)334-1711 
(417)335-4922 
(417)336-3658 
(314)731-1010 
(314)731-3000 
(314)731-3040 
(314)291-5100 

(314)291-8545 

(314)291-6100 
(314)291-3350 
(816)632-2187 
(816)532-6888 
(314)334-4491 

(314)334-4486 
(417)358-3900 
(314)537-1444 

(816)646-6590 
(314)863-6300 
(816)885-6901 
(314)445-1899 
(314)449-2731 
(314)445-8511 

(314)445-1200 
(314)474-1408 
(314)449-0051 
(314)442-0145 
(314)474-6488 
(816)463-2114 

(816)463-7987 
(314)993-0515 

(314)885-7707 
(314)885-2087 
(314)624-7465 
(314)291-6800 

(816)397-2202 
(417)256-4135 

(314)423-9700 

(314)756-8951 
(314)349-1800 
(314)343-8820 
(314)933-2400 
(314)839-2200 
(314)831-7900 
(314)673-2900 

(314)221-5863 
(816)884-3200 

(816)887-2999 
(314)359-0023 
(314)731-7700 
(314)731-2707 
(816)373-8856 
(816)373-2800 
(816)833-2233 
(314)243-3577 
(314)635-1234 
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COMFORT  INN  

MOTEL  6  0797 

MOTEL  6  1168 

RAMADA  INN  HOTEL 

SUPER  8  

VEITS  VILUGE 

DAYS  INN  OF  JOPL!N  

DRUPY  INN 

MOTEL  6  0427 

SLEEP  -NN „„ _ 

WESTWOOD  MOTEL  : 

ADAM'S  MARK  HOTEL  

AIRPORT        DOUBLETREE 


MO0075 
MO0140 
MO0009 

MO0150 

Mooie? 

MO0196 
MO0006 
MO0091 
MO0289 
MOp279 
MO02O1 
M00041 
MO0115 

HOTEL 
MOOOn     BEST  WESTERN  COUNTRY 

INN— KCt  AIRPORT. 
MO0013    BEST  WESTERN  COUNTRY 

INN— NORTH. 
MO0012    BEST  WESTERN  COUNTRV 

INN— WOP  LOS  OF  FUN. 
MO0214     &^DGETEL  INN  «794  KAN- 
SAS CtTY  SOUTH. 
MO0243    COMFORT      INN      NORTH- 
EAST. 
MO0022    COURTYARD      BY       MAR- 
RIOTT 
MO0078    COURTYARD      BY      MAR- 
RIOTT SOUTH  KANSAS  CITY. 
MO0023    E(X)NO  LODGE  KO    ..  _    . 
MO0098    EMBASSY    SUITES   COUN- 
TRY CLUB  PLAZA. 
MO0C34     EMBASSY        SUITES        KC 
INTERNATIONAL  AIRPORT. 

MOOlOl     FAIRFIELD  INN 

Moot  1 1     HAMPTON  INN 

M00232    htSTORfC       SUITES       OF 

AMERICA 
M00118    HOLIDAY      INN      CROWNE 

PLAZA  KC. 
M00121     HOUDAYINN  NORTHEAST 
MO0257    HOLIDAY      INN      SPORTS 

COMPLEX. 
MO0124     HYATT   REGENCY  CROWN 
CENTER. 

MO0T26    INN  TOWNE  LODGE  

MO0X27    KANSAS     CITY      AIRPORT 

MARRIOTT. 
M00043     KANSAS    CITY     MARRIOTT 

DOWNTOWN  HOTEL. 
MO0038    MARRIOTT  RESIDENCE  INN 

MO0290    MOTEL  6  0423  _ 

MO0282    MOTEL  6  1170 _ 

MO0005    QUALITY  INN  . 

MO0147    QUARTERAGE  HOTEL  

MO0268    RADISSON    SUITE    HOTEL. 
KANSAS  CtTY. 

MO0154    RED  ROOF  INN  »51  

MO0159     RESIDENCE   INN  BY   MAR- 
RIOTT 
MO0168    SHERATON  SUITES  COUN- 
TRV CLUB  PLACE. 
M00219    SOUTHMORELAND  ON  THE 

PLAZA— AN  URBAN  INN. 
MO0200    WESTIN  CROWN  CENTER 

OXFORD  INN „ 

KIMEERLING  INN  :.. 

DAYS  INN 

SUPER  8  

DAYS  INN  „'.. .. 

KlRKSVILLE  COMFORT  INN 

SUPER  8  

VILLAGE  INN  MOTEL 

WHITEMAN  INN 

DAYS  INN  ON  THE  LAKE  „.. 

LAKEVIEW  INN  .. .. 

ECONO  LODGE 

HOLIDAY  INN  LEBANON  

BEST    WESTERN    SUMMIT 


M00143 
MO0T28 
MO0083 
MO0183 
MO0082 
MO0248 
M00181 
MO0198 
MO0203 
MO0085 
M00133 
MO0C97 
MOC216 
M00058 

»M. 
MO00S7 

MN. 
MOQ265 

CNN. 
MO0170 

INN. 


LEE'S  SUMMIT  COMFORT 
LEE'S  SUMMIT  FAIRFIELD 
BEST  WESTERN  SKY-WUt 


PO 
PO 


BOX 
BOX 


159 
32  .. 


PO  BOX  M  __ 


: ; 

PO  BOX  2072  ._... 
PO  BOX  992 



1926  JEFFERSON  ST 
1624  JEFFERSON  ST 

808  STADIUM  OR  . 

1510  JEFFERSON 

1710  JEFFERSON  „J__ 

1309  JEFFERSON 

3500  RANGELINE 

3601  RANGELINE 

3C31  S.  RANGE  LINE  flO 

1-44  &  43  HIGHWAY 

1700  W.  30TH  ST 

9103  E.  39TH  ST 

8801  NW  112TH  ST 


11900  PLAZA  CIRCLE 


2633  NE  43RD  STREET 

7100  NE  PARVIN  ROAD 

8601  HILLCRESTRD 

1051  N  CAMBRIDGE  -._" 

7901  NW  TIFFANY  SP6S    . 

5(M  E.  105TH  ST 


11300  NW  PRAIRIE  VIEW  RD 

220  W  43RD  ST 


7640  NW  TIFFANY  SPRINGS  PitWV 
8T01  N.  CHURCH  .._. 


11212  N.  NEWARK  cm 
612  CENTRAL „.„ 

4445  MAIN  ST  _ 


7333  NE  PARVIN  RD    

401 1  BLUE  RIDGE  CUT-OFF 

2345  MCGEE 

2650  NE  43RD  ST 

775  NW  BRASILIA  OR 


200  W.  12TH  ST 

2975  MAIN  

8230  N.W.  PRAIRIE  VIEW  RO  __ 

6400  E.  87TH  ST 

1600  NE  PARVIN  RD 

560  WESTPORT  RD  

106  W.  12TH  STREET ; 


3636  RANDOLPH  HO  NE 
9900  NW  PRAIRIE  ViEW 

770  W.  47TH  ST 

n6EAST46THST   . 


1  PERSHING  RD  ..  _ _.  _ 

110  INDEPENDENCE  ..^ .„ 


HWY.  54 


2209  NORTH  BALTrMORE 
1101  COUNTRY  CLUB  DR 

1304  S.  BALTIMORE  

2340  W.  IRISH  LN  _.., , 

2560  S.  OUTER  RO __. 


BUSINESS  RT  44  WEST  .. 
BUSINESS  RT  44  WEST  _ 
625  N.  MURRAY  RO 

607  SE  OLDHAM  PKWV   . . 


1301  N.E.  WINDSOR  OR 
HWY  36  WEST  _ 


JEFFERSON  CITY  MO  66109- 
JEFFERSON  CITY  MO  6610^ 
JEFFERSON  CITY  MO  65101- 
JEFFERSON  CITY  MO  6510t- 
JEFFERSON  CITY  MO  65101- 
JEFFERSON  CITY  MO  65l0t- 
JOPLIN  MO  64804-4431  _ 

JOPUN  MO  64804- 

JOPLIN  MO  64801- 

JOPUN  MO  $4303- : 

JOPLIN  MO  54804- 

KANSAS  arf  MO  64113- 

KANSAS  CITY  MO  64'.95- 


KANSAS  CITY  MO  64153-  .. 
KANSAS  OTY  MO  54U7-  . 
KANSAS  CITY  MO  64117-  _ 
KANSAS  CITY  MO  64138-  .. 


KANSAS  CITY  MO  64120- 

KANSAS  CITY  MO  64153- 


KANSAS  CITY  MO  64131- 


KANSAS  crrv  mo  54153- 

KANSAS  DTY  MO  64T1-1-  ._ 


KANSAS  CITY  MO  64153- 


KANSAS  CITY  MO  64158- 
KANSAS  CITY  MO  64153- 
KANSAS  CITY  MO  64105- 


KANSAS  CITY  MO  641 1 1- 

KANSAS  OTY  MO  64117- 
KANSAS  QTY  MO  64133- 

KANSAS  CITY  MO  64106- 

KANSAS  CITY  MO  641 1 7- 
KANSAS  CITY  MO  64153- 

KANSAS  CITY  MO  S4:05- 

KANSAS  CITY  MO  64108-  . 
KANSAS  City  mo  64152-  . 
KANSAS  Cirf  MO  64138-  . 
KANSAS  CITY  MO  641 16-  . 
KANSAS  CITY  MO  641 1 1-  . 
KANSAS  CITY  MO  64106-  . 

KANSAS  OTY  MO  64117- 
KANSAS  CITY  MO  64 153- 

KANSAS  CITY  MO  6411 2- 

KANSAS  CITY  MO  541 12- 


KANSAS  CITY  MO  54106-  .     . 

KENNET  MO  63867-  _., 

KIMEERUNG  CITY  MO  ^56%- 
KINGDOM  OTY  MO  66262- 

KINGOOM  CITY  MO  65262- 

KlRKSVILLE  MO  63501-    

KlRKSVILLE  MO  63501- 

KlRKSVILLE  MO  63501-    

KlRKSVILLE  MO  63501-  

KNOB  NOSTER  MO  65336-  

LAKE  SAINT  LO'J  S  MO  63367- 

LAKEVIEW  MO  65737- ._ 

LEBANON  MO  65536- 

LEBANON  MO  65536- 

LEE'S  SUMMIT  MO  64061-  _.._ 


LEE'S  SUMMIT  MO  64063-     . 

LEE'S  SUMMiT  MO  &4C86- 

»«ACON  MO  63552-   _.. 


(314)636-2797 
(3I4)634-«200 
(314)634-2848 
1314)635-7171 
(314)636-5455 
(314)636-6167 
(417)623-0100 
(417)781-8000 
(417)781-6400 
(417)782-1212 
(417)78^7212 
(816)737-0200 
(816)891-6800 

(8l6H64-20a? 

(8tQ4S»-72^ 

(8T6)453-3356 

(616)822-7000 

(816)483-7900 

(616)891-7300 

(Bir/941-3333 

(816)464-5062 
(616)756-1 720 

(816)691-7788 

(816)792-4000 
(816)4&4-54S4 
(816)842-6644 

(81^531-3000 

(816)456-1060 
(816)353-5300 

(81^?1-123« 

(8l6>«53-€6fi0 
{816)464-2200 

(816)421-6800 

(816)561-3000 
(816)741-6400 
(8i6)333-«468 
(816)453-5210 
(816)931-0001 
(816)221-7000 

(816)452-8585 

(81«]8ei-9009 

(816)931-4400 

(816)531-7979 

(816)474-4400 
(314)888-9860 
(417)739-4311 
(314)642-0060 
(3l4)64;-r-888 
(816)665-8244 
(816)665-2205 
(81«)665-8e?6 
(816)665-3722 
(816)563-3000 
(314)625-1711 
(417)272-8195 
(417)588-3226 
(417)532-7111 
(816)525-1400 

(816)S2*-8t81 

(818)624-1512 

(S16)385-;i25 


UMI 
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MO0188  SUPER  8  MOTEL  

M0013S  MALDEN  AIRPORT  INN  

MOO (86  SUPERS 

MOOOeO  BEST     WESTERN     WEST- 
PORT  PARK  HOTEL 

MO0213  DOUBLETREE  CLUB  HOTEL 
RIVERPORT. 

MO0095  DRURY  INN  WESTPORT 

MO0108  HAMPTON  INN 

MO0057  BEST  WESTERN  STEPHEN- 

■    SON  MOTEL 

MO0180  SUPER  8 

MO0144  OXFORD  INN  

MO0210  OXFORD  INN  

MO0260  OXFORD  INN „ 

MO0015  RAINBOW  MOTEL 

MO0193  SUPER  8  MOTEL  

MO0047  BELL  AIRE  MOTEL 

MO0O46  BARBARA'S    'OTEL    EURO 
STYLE  BAB 

MO0024  DAYS  INN  NORTH  KANSAS 
CITY. 

MO0e75 

MO0274 

MO012S 

MO0131 

MO0137 
SORT. 

MO0192 

MO0238 


PO  BOX  513 
PO  BOX  35a 


ECONO  LODGE „.. 

COMFORT  INN  

INN  AT  GRAND  GLAIZE  

KNOLLS  

MARIOrrS  TAN  TAR  A  RE- 


SUPER  8  MOTEL  

HOLIDAY  INN  EXPRESS  AT 
SIX  FLAGS. 
MO0132    LAKE  VILLAGE  MOTOR  INN 

MO0071     COLONIAL  INN  

MO0073    COMFORT  INN 

MO0068    DRURY  INN  

M00117    HOLIDAY  INN  

M00161     RICHLANDER  MOTEL 

MO0164    SCHOOL  HOUSE  BED  AND 
BREAKFAST. 

MO0142    OAK  GROVE  INN  

MO0277    BEST  WESTERN 

COACHLIGHT. 

MO0069    DRURY  INN 

MO0122    HOWARD  JOHNSON 

MOTOR  LODGE. 
MO0206    ZENO-S  STEAKHOUSE 

MOTEL. 

MO0129    KNIGHTS  COURT 

SUPER  8 

STAR  LODGE  

HAMPTON  INN  

LAKE  HILLS  MOTEL 

BEST   INNS   OF    AMERICA 


WESTERN    AMBAS- 

WESTERN      DEER- 

-  WESTERN     DEER- 


MO0184 
MO0177 
MO0109 
MO0025 
MO0048 

SPRINGFIELD. 
MO0264    BEST 

SAOOR  INN. 
MO0061     BEST 

FIELD  INN. 
MO0262    BEST 

FIELD  INN. 
MO0254    COMFORT  INN— NORTH  .... 

DAYS  INN  

ECONO  LODGE 

ECONO  LODGE— EAST 

HAMPTON  INN  

HAMPTON  INN  SOUTH  

HOLIDAY  INN  NORTH  M4  . 

MANSION  AT  ELRNDALE  ... 

MOTEL  6  0174  ...„. 

MOTEL  6  1190  

PARK  INN  INTERNATIONAL 

RAMADA  HAWTHORNE 


PO  BOX  248 


RR2  BOX  2585 
PO  BOX  969  .... 


PO  BOX  188 
PO  BOX  370 


PO  BOX  429 
PO  BOX  88  .. 


PO  BOX  216 


MO0084 
MO0244 
MO0033 
MO0107 
MO0220 
MO0120 
MO0136 
MO0286 
MO0281 
MO014S 
MO0148 
PARK. 
MO0008 
MO0040 
MO0166 
MO0 195 
MO0017 
MO0215 


RED  ROOF  INN  «175 „.... 

RESIDENCE  INN  .. 

SHERATON  INN  

UNIVERSITY  PLAZA  HOTEL 
CONGRESS  AIRPORT  INN  . 
BUDGETEL         INN         ST. 
CHARLES. 
MO0245    ECONO  LODGE  MO  058  „... 

HAMPTON  INN  

QUALITY  HOTEL  

BEST    WESTERN    NOAH'S 


MO0253 

MO0246 

MO0267 

ARK. 


14!  D  N  RUTHERFORD  JCT  36  4  63 


13!  5 
242  ( 


131  J5  RIVERPORT  DRIVE 


125  20  DORSET  RO  

24!  I  OLD  DORSETT  RD  .... 
101  )  E.  LIBERTY  


N 

86( 
86( 
86( 


00  HWY.  24  E 

E.  HWY  60 

E.  HWY  60  .,... 

E.  HWY  60 

30al5TH  ST  

30X  529 


PO 
RR 


2O0)CLAY 


223  >  TANEY  ST 


41G  SE  1ST  ST  ... 
ROilTE  54  WEST  , 


RT 


140  I  W  OSAGE 


I50tl 


HWV.  15  S 

LIBERTY  ST  

HWY.  92  

WESTWOOO  BLVD 
N.  WESTWOOO  


1 
1 

2220 
211 


120) 


140  t  MARTIN  SPRING  DRIVE 


200 
127 

162 

350 

340 
HW 
133 
OLC 
2351 

27* 

334; 


2561 

270( 

280J 

261 

222 

323! 

272< 

170' 

245; 

311. 

177: 

2431 


304( 
372( 
960( 
150C 


W.  COLLEGE  DR 
OLD  DORSETT  ... 


1  BOX  190-43 


N.  BISHOP  

HOWARD  JOHNSON 


MARTIN  SPRINGS  DR 


W.  BROADWAY  

W.  BROADWAY  „. 

YY 

S.  MAIN  

65  LOOP  OFF  NEW  65 
N.  GLENSTONE  


N.  GLENSTONE  AVE 
E.  BATTLEFIELD  


334;   E.  BATTLEFIELD  ....... 


NORTH  GLENSTONE  . 

N.  GLENSTONE  

N.  KANSAS  

N.  GLENSTONE  

J.  INGRAM  MILL  RD  .... 

S  STEWART 

N.  GLENSTONE  

S.  FORT  

N.  GLENSTONE  AVE  . 

N.  KENTWOOD  ...,. 

S.  GLENSTONE  

N.  GLENSTONE  


2651  N.  GLENSTONE 

155(  E.  RAYNELL 

333;  S.  GLENSTQfJE  

333  lOHN  Q.  HAMMONS  .... 

343J  N.  LINDBERGH  BLVt> 

142^8  FIFTH  ST  


W  CLAY  

W  CLAY 

NATURAL  BRIDGE  RD  , 
S.  FIFTH  ST  


MACON  MO  63552-  

MALDEN  MO  63863- 

MARSHAa  MO  65340-  

MARYLAND  HEIGHTS  MO  63043-  , 

MARYLAND  HEIGHTS  MO  6304^  . 

MARYLAND  HEIGHTS  MO  63043-  . 
MARYLAND  HEIGHTS  MO  63043-  . 
MEXICO  MO  65265- 


MOBERLY  MO  65270-  

MONETT  MO  65708- 

MONETT  MO  6570&- _ 

MONETT  MO  6570»- 

MONROE  CITY  MO  63456-  

NEVADA  MO  64772- 

NOEL  MO  64854-  

NORTH  KANSAS  CITY  MO  641 16- 

NORTH  KANSAS  QTY  MO  64116- 


OAK  GROVE  MO  64075-  

OSAGE  BEACH  MO  65065- 
OSAGE  BEACH  MO  65065- 
OSAGE  BEACH  MO  65065- 
OSAGE  BEACH  MO  6506&- 


(816)385-5788 
(314)276-5144 
(816)886-3359 
(314)291-8700 

(314)298-3400 

(314)576-9966 
(314)298-7878 
(314)581-1440 

(816)263-8862 
(417)235-8039 
(417)235-8039 
(417)235-8039 
(314)735-4526 
(417)667-6880 
(417)475-3851 
(816)221-6544 

(816)421-6000 

(816)625-3681 
(314)348-9555 
(314)384-4731 
(314)348-2236 
(314)348-3131 


OZARK  MO  65721-  (417)485-8800 

PACIFIC  MO  6306»- „ (314)257-8400 


PARIS  MO  65275-  _„. 

PERRYVILLE  MO  63775- 

PLATTE  CITY  MO  64079- 

POPLAR  BLUFF  MO  63901-  , 
POPLAR  BLUFF  MO  63901-  . 

RICHLAND  MO  65556-  

ROCHEPORT  MO  65279- 


ROCK  PORT  MO  64482- 

ROLLA  MO  65401-  


ROLLA  MO  65401- 
ROLLA  MO  65401- 

ROLLA  MO  65401- 


SEDALIA  MO  65301- 

SEDALIA  MO  66301- „., 

SHELL  KNOB  MO  65747-  

SIKESTON  MO  63801- 

SOUTH  WARSAW  MO  65355- 
SPRINGFIELD  MO  65803- 


SPRINGFIELD  MO  65803- 


SPRINGFIELD  MO  65804- (417)887-2323 


(816)327-5161 
(314)547-1091 
(816)431-5430 
(314)686-2451 
(314)785-7711 
(314)765-3831 
(314)698-2020 

(816)744-5357 
(314)341-2511 

(314)364-4000 
(314)364-7111 

(314)364-1301 

(816)826-8400 
(816)827-5890 
(417)858-3737 
(314)471-3930 
(816)43&-5191 
(417)866-6776 

(417)869-0001 


SPRINGFIELD  MO  65804- 


SPRINGFIELD 
SPRINGFIELD 
SPRINGFIELD 
SPRINGFIELD 
SPRINGFIELD 
SPRINGFIELD 
SPRINGFIELD 
SPRINGFIELD 
SPRINGFIELD 
SPRINGFIELD 
SPRINGFIELD 
SPRINGFIELD 


MO  65803-4738 

MO  65803- 

MO  65803- 

MO  65803- , 

MO  65804- 

MO  65802- 

MO  65803- 

MO  65807- 

MO  65803- 

MO  65803- 

MO  65804- 

MO  65803- 


SPRINGFIELD  MO  65803-  , 
SPRINGFIELD  MO  65804-  . 
SPRINGFIELD  MO  65804-  , 
SPRINGFIELD  MO  65806-  , 

ST.  ANN  MO  63074-  

ST.  CHARLES  MO  63301-  . 

ST.  CHARLES  MO  63301-  . 
ST.  CHARLES  MO  63301-  . 

ST.  LOUIS  MO  63134-  

ST.  CHARLES  MO  63303-  . 


(417)887-2323 

(417)866-5255 
(417)865-5511 
(417)869-5600 
(417)864-3565 
(417)863-1440 
(417)882-6611 
(417)865-8600 
(417)831-5400 
(417)869-4343 
(417)833-0880 
(417)882-1113 
(417)831-3131 

(417)831-2100 
(417)883-7300 
(417)883-6550 
(417)864-7333 
(314)739-5160 
(314)946-6936 

(314)946-9992 
(314)947-6300 
(314)427-7600 
(314)946-1000 
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MOQ063    BOONE'S  LICK  TRAIL  INN  _ 

MO0OT8    COMFORT  INN 

MOQ266    KNKSHTS  INN  ST. 

CHARLES«T.  LOUIS. 

M00153    RED  ROOF  INN  

MO0067 
MO0T72 
MO0116 
MO0283 
MOOISt 
MO0042 
MO0049 

INN. 
MO0010    BEST    WESTERN    INN    AT 

THE  PARK. 

MO0074    COMFORT  INN  

COMFORT  INN  WESTPORT 
COURTYARD      BY      MAR- 


BUDGET  LODGING 

ST.  CLAIR  SUPER  8  

HOLIDAY  INN 

MOTEL  6  1144  

RAMADA  INN  ST.  JOSEPH  . 

ADAMS  MARK  HOTEL  

BEST  WESTERN  AIRPORT 


COURTYARD      BY      MAR- 


MO0273 
MO0027 

RiOTT. 
MO0077 

RIOTT. 
MO0087    DOUBLE      TREE      HOTEL 

CONF  CTR. 
MO0258    DOUBLETREE      HOTEL     & 

CONFERENCE  CENTER. 
MO0093    DRURY      INN      GATEWAY 

ARCH. 
MO0032 

PORT. 
MO0094 

TION. 
MO0276 
MO0259 

HOTEL 
M00112    HAPi«PTON  INN  UNION  STA- 

TK3N. 
M00119 
MO0Q28 
MO0035 


DRURY  INN  ST.  LOUtS  AW- 

DRURY    INN    UNION    STA- 

ECONO  LODGE  SOUTH 

FRONTENAC  HILTON 


HOLfOAY  INN  1-55  SOUTH  . 
HOLIDAY  INN  RIVERFRONT 
HOUDAY        INN       SOUTH 

COUNTY  CNTWAY. 
MO0036    HOLIDAY    INN    ST.    LOUIS 

CONVENTION  CENTER. 
MO0029    HOLIDAY  INN  WESTPORT  .. 

MO0123    HYATT  REGENCY  „.. 

MO0269    LA  QUIMTA  INN  ST.  LOUIS- 
AIRPORT. 
MO0138    MARRIOTT  PAVILION 

HOTEL 

MO0139    MAVFAIR  SL1TES 

MO0287    MOTEL  6  0061  . 

MO0280    MOTEL  6  0484  .; 

MO0284    MOTEL  6  1138 

MO0C30    OAK  GROVE  INN  „ 

M00016    RED  ROCF  iNN  HAMPTON 
MO0155    RED  ROOF  "NN  WESTPORT 
MO0Q26    REGAL  RIVERFRONT 

HOTEL  ST.  LOUIS. 
MO0167    pESlDENCE   INN  BY  MAR- 

RIOTT. 
MO0160 

PORT. 
MO0T6S 
MO0167 
MO0169 

INN. 
MO0099 

TURES. 
MO0176    ST 

WEST. 

MOQ;7a    STOUFFER  CONCOL-RSE  ._ 
MOOliS    SUMMERFIELD         SUITES 

HOTEL 
M00031     MOLfOAY      INN      OF      ST. 

CHARLES. 
MO0055    BEST    WESTERN    MONTIS 

INN. 

Moooge  ECONO  lodge _ 

MO0230    MA»1  STREET  INN 

MO0056    BEST  WESTERN 

PENBERTHY. 

MO0061    BCT  MOTEL  „ „ 

MOOtaS    SUPER  8  MOTEL  

M0C171    SMALLETS  MOTEL 

M00247    ECONO  LODGE 

MOOar    DAYS  INN 


RE&OENCE      INN     WEST- 


SEVEN  GA8».£S  inn 
SHER*TON  PLAZA  .. 
ShERATCN     WEST 


PORT 


ST.    LOUS    MOTEL    VEKt 


tOUW       MARRIOTT 




- 

~.. ^_. 

_ 

-==: 



PO  BOX  310  „ 

HC6  SOX  107B 


HC2  BQX61-60  „ 


1000  S.  MAIN  ST 

2750  PLAZA  WAY 

3800  HARRY  S.  TRUMAN 

2010  ZUMBEHL 

866  S.  M4  (XiTER  RO 

1010  S.  OUTER  RD  „ 

102  S.  THIRD . 

4021  FREDERICK  BLVD  

4016  FREDERICK  . 

112N.  4THST  : 

10232  NATURAL  BRCGE 

4630  LINDELL  BLVD 

3730  S.  LINDBERGH  BLVD  . 

12031  LACKLAND  ROAD 

11888  WESTLINE  INDUSTRIAL  DR  _. 

2340  MARKET  ST 

16625  SWINGLEY  ROXSE  _ 

16625  SWINGLEY  RtOGE  DRIVE 

71 T  N.  BROADWAY 

10490  NATURAL  BRIDGE  RD  ..: 

201  S.  TWENTIETH  

3660  S.  LINDBERGH 

1335  S.  LINDBERGH  

2211  MARKET  ST 

4234  BUTLER  HILL 

200N.  4THST  

6921  S.  UNOBERGH 

811  N.  9TH  ST  

1973  CRAIGSHIRE 

#1  ST.  LOUIS  UNION  STATION 

5781  CAMPUS  PKY.  DR 

#1  BROADWAY  

806  ST.  CHARLES  ST 

4576  WOODSON  ROAD 

1405  DUNN  RD  „._.._ 

6500  S.  LINDBERGH  BLVD __. 

6602  S.  LINDBERGH  . 

5823  WILSON  AVE  

11837  LACKLWJORD 

200  S.  FOURTH  ST  

1100MCMORFUDW 

1881  CRAIGSHIRE 

26  N.  MERAMEC 

900  WEST  PORT  PLAZA 

191  WEST  PORT  PLAZA 

901  N.  FIRST  ST _ 

660  MARYVILLE  CTR 


9801  NATURAL  BRtOGE  ^^ 
1855  CRAIGSHIRE  RO  ^^. 

A22^  S.  OUTER  RO  

HC  2,  BOX  97 .^ 


ST.  CHARLES  MO  63301- 
ST.  CHARLES  MO  63303- 
ST.  CHARLES  MO  63301- 

ST.  CHARLES  MO  63303- 

ST.  CLAIR  MO  63077-  . 

ST.  CLAIR  MO  63077-  

ST.  JOSEPH  MO  64501-  ._ 
ST.  JOSEPH  MO  64506-  _ 
ST.  JOSEPH  MO  64501-  ... 
ST.  LOUIS  MO  63102-  .._. 
ST.  LOUIS  MO  63134- 


ST.  LOUiS  MO  63108- 

ST.  LOUIS  MO  63127- 
ST.  LOUIS  MO  63146- 
ST.  LOUIS  MO  631 46- 


ST.  LOUIS  MO  631 03- 
ST.  LOUIS  MO  6301 7- 
ST.  LOUIS  MO  63017- 
ST.  LOUIS  MO  63101- 


ST.  LOUIS  MO  6313*- 
ST.  LOUiS  MO  63103- 

ST.  LOUIS  MO  53127- 
ST.  LOUIS  MO  53131- 
ST.  LOUIS  MO  63103- 

ST.  LOUIS  MO  63129- 
ST.  LOLUSMO63102- 
ST.  LOUIS  MO  63 125- 

ST.  LOUiS  MO  63101- 

ST.  LOUIS  MO  63146- 
ST.LOU(SMO63103- 
ST.  LOUIS  MO  63042- 

ST.  LOUIS  MO  63102- 


221  N  MAIN  ST  

307  N.  SERVK;E  RO 


JCT.  136  &  59 
1845  E.  28  .._.. 


813  MAIN.  BUS  RT  60 
204  CLEVELAND 


ST. 
ST. 
ST. 
ST. 
ST. 
ST, 
ST. 
ST. 


LOUIS 
LOUiS 
LOUIS 
LOUIS 
LOUtS 
LOUIS 
LOUIS 
LOUIS 


MO  63 101- 
MO  63134- 
MO  63138- 

MO  63123- 
MO  63110- 
MO  63146- 
MO  63102- 


ST.  LOUIS  MO  631 17- 
ST.  LOUIS  MO  53146- 


ST.  LOUIS 
ST.  LOUIS 
ST.  LOUIS 

ST.  LOUIS 

ST.  LOUIS 

ST.  LOUtS 
ST.  LOUIS 


MO6310&- 
MO  63146- 
M0  63146- 

M0  63ia2- 

MO  63141- 

MO  63134- 
MO  63146- 


ST.  PETERS  MO  63376-    . 
ST.  ROBERTS  MO  65583- 


ST.  ROBERTS  MO  6558^ 

STE  GENEVIEVE  MO  63670-  , 
SULUVAN  MO  63080-  


JCT  l-UU  &  HWV  28  EXtl  163 


TAnKIOMOS4481- 

TRENTON  MO  64883- 

VAN  BUREN  MO  63965- 

WARRENS6URG  MO  64093- 
WAYNESMUEMG6S683-  _ 


(314)947-7000 
(314)949-8700 
(314)925-2020 

(314)947-7770 
(314)629-1000 
(314)629-8080 
(816i27»-80OO 
(816)232-2311 
(816)233-6ia2 
(314)241-7400 
t314>»27-5e55 

(314)367-7500 

(314)842-1200 
(314)678-1400 
(314)997-1200 

(3l4)24V-«t11 

(314J532-S000 

(314)532-5000 

O14J231-«Ta0 

(314H23-7700 

{314)231-3900 

(314)965-e733 
(314)993-1100 

(314)241-3200 

(314)894-0700 
<3l4«21-8200 
(314^469-«666 

(314)421-4000 

(314)434-0100 
(314)231-1234 
(314)731-3881 

(314)421-1778 

(314)421-2500 

(314)4?7-i3i3 
(3 14.859-9400 
(314^892-3664 
(314j6d4-^449 
(314(645-0101 
f3M)991-J900 
(314)241-8500 

(314)662-1900 

(314)469-0060 

(314)863-8400 
(314)434-5010 
(314)848-1500 

(314)241-4200 

(314)878-2742 

(314)429-1100 

(314)878-1566 

(314)925-1500 
(314)336-4299 

(314)336-7272 

(314)863-9199 
(314>468-3136 

(816)736-4174 
(816)359-2968 
(31 4)323-4263 
(816)429-2«» 
(314)a36-«66 


UMI 
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FAIKMLY  INN  

RAMAOA  INN 

HOUDAY  INN  WENTZVILLE 

SUPER  8  MOTEL  

WAY  STATION  MOTEL 

ST.    LOUIS    AIRPORT    HIL- 


M00102 
MO0148 
M001S2 
MO0002 

MO0199 

MO0173 

TON. 

MO0174    ST.  LOUIS  AIRPORT  INN  .... 
MS0090    BRIARWOOO        INN        OF 
AMORY.  INC. 

MS0030    EDGEWATERINN  

HOUDAY  INN  EXPRESS 

MOTEL  6  


MS0042 
MS0092 
MS0067 

BEACH. 
MS0043    HOLIDAY 

BROOKHAVEN. 

Msooee  ECONO  lodge 

COMFORT     INN     CLARKS- 


QUALITY     INN     EMERALD 


INN 


MS0044 

DALE. 

MS0069 

LAND. 

MS0078 

MS0046 

MS0035 

MS0079 

MS0040 

MS0080 

VILLE. 

MS0036 

viaE. 

MS0070 
WOOD 
MS0070 

WOOD. 
MS0071 
MS0025 
MS0021 
MS0077 


COMFORT  INN  OF  CLEVE- 

COMFORT  INN  

COLUMBUS  HOLIDAY  INN  .. 

THE  CROSSROADS  INN 

COMFORT  INN  

DAYS  INN  FOREST 

COMFORT  INN— GREEN- 
HAMPTON  INN  GREEN- 
COMFORT  INN  OF  GREEN- 
COMFORT  INN  OF  GREEN- 


WESTERN 


COMFORT  INN  

ECONO  LODGE 

HAMPTON  INN 

HOLIDAY     INN,     GRENADA 
(GRENADA  INN  INC.). 

MS0056    HOLIDAY  INN  AIRPORT 

MS0046    HOLIDAY    INN    GULFPORT 
BEACHFRONT. 

MS0018    MOTEL  6  

MS0002    BEST 
NORTHGATE  INN. 

MS0083    COMFORT  INN  

MS0011     HAMPTON  INN 

MS0017    MOTELS  

MS0082    QUALITY  INN  „ 

MS0038    RAMADA  INN  

MS0028    HERITAGE  INN  

MS0032    COMFORT  INN  MOTEL 

MS0001     KEY  WEST  INN  

MS0031    BEST  WESTERN  METRO  .... 
MS0009    CABOT    LODGE    MEDICAL 

CENTER. 
MS0058    HAMPTON 
BRIARWOOD 

MS0060    HOLIDAY  INN  NORTH  

MS0059    HOLIDAY  INN  SOUTHWEST 
MS0066    UA  QUINTA  INN— JACKSON 

NORTH. 
MS0015    MOTEL  6  

MOTEL  6  

PASSPORT  INN  

QUALITY  INN  NORTH  

RAMADA  INN  COLISEUM  . 

RAMADA  INN  METRO  

RAMADA  RENAISSANCE  ... 

RED  ROOF  INN  

RESIDENCE   INN   BY   MAR- 


INN 


MS0016 
MS0057 
MS0047 
MS0005 
MS0006 
MS0007 
MS004a 
MS0049 

RIOTT 
MS0010    SUN      N      SAND      MOTOR 

HOTEL. 

MS0050    DAYS  INN 

MS0033    LAKE  TIAK  O'KHATA  

MS0072    COMFORT  INN  

MS0029    HOLIDAY  INN  MCCOMB  .. 
MS0008    RAMADA  INN  MCCCMB  . 
MS0024    BEST  WESTERN  MERIDIAN 

MS0063    BUDGETELINN  

MS0085    COMFORT  INN  

MS0073    ECONO  LODGE  „ 

MS0027    HAMPTON  INN  MERIDIAN  ... 


PO  BOX  278 


PO  BOX  1936  BE  VCH  BLVD 


PO  BOX  802  .. 
PO  BOX  1523 


PO  BOX  2701 


PO  BOX  1632 
POBOX  1622 


PO  BOX  9355 
PO  BOX  6757 


PO  BOX  4301 
POBOX  6508 


PO  BOX  618 


90 
12  0 


POBOX  6595 


POBOX  910  .. 

RT.  3 

PO  BOX  1520 
PO  BOX  2375 


PO  BOX  9701 
PO  BOX  6145 
POBOX  5035 


POBOX  400  

POBOX  1525  

PO  BOX  1001   

POBOX  401    

POBOX  190  

PO  BOX  1900  

1-55 

POBOX  2219  

R1  2BOX180-B 

DJ^AWER  L 

CORPORATE  PKWY  .. 
PORTER  WAGONER 


10  30  NATURAL  BRIDGE 


0:32 


NATURAL  BRIDGE 
USHWY278E  


2416  BEACH  BLVD 
2476  BEACH  BLVD 
1845  BEACH  BLVD 


12  0  BROOKWAY  BLVD 


21 
71( 

72 


ia 

50< 


CLINTON  CTR.  DR 

HWY.  45N  

HVflT.  72  W  

12!  D  HWY.  35  S 

RT]2  


CLINTON  MS  3905&-  

COLUMBUS  MS  39701-  . 

CORINTH  MS  38834- 

FOREST  MS  39074- 

„,^  FOREST  MS  39074- ...... 

30*  US  HWY.  82  E  GREENVILLE  MS  38702- 


H\rt  y.  82  E 


401 
401 


15!  > 

FRi  INTAGE 
FR  INTAGE 
17S) 


941  >  HWY.  49  .. 
160  )  E.  BEACH 


US 


19 


HW  t.  49 


6SS) 


US 

652 

US 

HW' 

HW', 

BOJ 

El 

N 


652  1 


ELLS 


I-5J 
264 


N. 

l-5i 

l-5« 

464 

GRI 

ELUlS 

E 

700 

881 


HWY.  25  N  ... 
S.  STATE  ST 


N.  DAVIS 


WAYNESVILLE  MO  65583-  

WAYNESVILLE  MO  65583-  

WENTZVIUE  MO  63385-  

WEST  PLAINS  MO  65775-  

WEST  PLAINS  MO  65775-  ..„ 

WOODSON  TERRACE  MO  631 34- 

WOOOSON  TERRACE  MO  63134- 
AMORY  MS  38821-  


BILOXI  MS  39531-  . 
BILOXI  MS  39531-  . 
BILOXI  MS  39531-  . 
BILOXI  MS  39531- . 


(314)336-3285 
(314)33&-ai21 
(314)327-7001 
(417)256-8088 
(417)256-4135 
(314)426-5500 

(314)427-5955 
(601)256-2120 

(601)388-1100 
(601)388-1000 
(601)388-5130 
(601)388-3212 


BROOKHAVEN  MS  39601- (601  )833-1 341 

CARTHAGE  MS  39051-  

CLARKSDALE  MS  38614-  

CLEVELAND  MS  38732- 


HWY  82  WEST  . 


HWY.  82  W  . 


SUNSET  DR 
RD  .... 
RD  .... 

SUNSET  DR 


US  HWY  49 

HAiDY  ST 

HWY.  49  

HWY.  49  N  . 

HWY.  49  

78  4  7      .... 

82  E  

659  „._ 

AVE 

J  TATE  ST 


466  BRIARWOOD  DR JACKSON  MS  39206- 


GREENVILLE  MS  38701- 


GREENWOOD  MS  38930-  . 
GREENWOOD  MS  38930- 


GRENADA  MS  38901-  . 
GRENADA  MS  38901-  .. 
GRENADA  MS  38901-  . 
GRENADA  MS  38901-  .. 

GULFPORT  MS  3950»-  . 
GULFPORT  MS  39501-  , 


GULFPORT  MS  39503-  .„., 
HATTIESBURG  MS  39402- 


HATTIESBURG  MS  39401-  .... 
HATTIESBURG  MS  39401-  .... 
HATTIESBURG  MS  39401- .... 
HATTIESBURG  MS  39402-  .... 
HATTIESBURG  MS  39401-  .... 
HOLLY  SPRINGS  MS  38635- 

INDIANOLA  MS  38751- 

lUKA  MS  38852- 

JACKSON  MS  39204-  

JACKSON  MS  39202-1196  .... 


N  

US80W 


616  BRIARWOOD  DR 


IflONTAGE  RD  

N.  COUNTYLINE  RD 

N  

1-55  N 

GR^YMONT  AVE  

AVE  

(IDUNTY  LINE  RD 

JVRSON  ST  „... 

E.  RIVER  PL 


N.  L  ^MAR  ST 


lOa  S.  HWY.  35 

SMI  TH  RD  

107  5COTT  DR  

DEL  WARE  AVE  

DElI^WARE  AVE  

S.  FftONTAGE  RD  

1400  ROEBUCK  DR 

701  bONITA  LAKES  DR  ... 

240!  SOUTH  FRONTAGE 

USfWY.  11  4  80  


JACKSON  MS  39206- 
JACKSON  MS  39204- 
JACKSON  MS  39236- 

JACKSON  MS  39201- 
JACKSON  MS  39213- 
JACKSON  MS  39206- 
JACKSON  MS  39206- 
JACKSON  MS  39202- 
JACKSON  MS  39204-  , 
JACKSON  MS  39211-  , 
JACKSON  MS  39202-  . 
JACKSON  MS  39202-  , 

JACKSON  MS  39202-  . 


KOSCIUSKO  MS  39090- 
LOUISVILLE  MS  39339-  . 

MCCOMB  MS  39648- 

MCCOMB  MS  39648- 

MCCOMB  MS  39648- , 

MERIDIAN  MS  39301- 

MERIDIAN  MS  39301- 

MERIDIAN  MS  39301-  ..„, 

MERIDIAN  MS  39301- 

MERIDIAN  MS  39302- 


(601)267-7900 
(601)627-9292 

(601)843-4060 

(      )      - 

(601)328-4202 
(601)287-8051 
(601)469-2100 
(601)469-2500 
(601)       - 

(601)334-1818 

(601)453-5974 

(601)453-5974 

(601)226-1683 
(601)226-6666 
(601)226-5555 
(601)226-2851 

(601)868-8200 
(601)864-4310 

(601)863-1890 
(601)268-8816 

(601)268-2190 
(601)264-8080 
(601)544-6096 
(601)544-4530 
(601)268-2170 
(601)252-1120 
(601)887-6611 
(601)423-9221 
(601)355-7483 
(601)948-8650 

(601)956-3611 

(601)366-9411 
(601)355-3472 
(601)957-1741 

(601)969-3423 
(601)956-8848 
(601)982-1011 
(601)982-1044 
(601)969-2141 
(601)944-1150 
(601)957-2800 
(601)969-5006 
(601)355-3599 

(601)354-2501 

(601)289-2271 
(501)773-7853 
(601)24»-O080 
(601)684-«211 
(601)684-5566 
(601)693-3210 
(601)693-2300 
(601)693-1200 
(601)693-9393 
(601)48^3000 
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MS0037    HOLIDAY     INN     MERIDIAN 

SOUTH 
MS0026    HOLIDAY  INN  NORTHEAST 
MS0051     M  4  R  OF  MERIDIAN  INC. 

DBA  HOWARD  JOHNSON. 

MS0014    MOTEL  6  

MS0084    SLEEP  INN  

MS0076    BEST  WESTERN  FLAGSHIP 

INN. 
MS0022    BEST     WESTERN      RIVER 

PARK  HOTEL. 

MS0020    SCOTTISH  INNS  

MS0086    COMFORT  INN— OLIVE 

BRANCH. 
MS0052    BEST   WESTERN   OXFORD 

INN. 

MS0013    UNIVERSITY  INN  

MS0039    LA  FONT  INN  

MS0055    LA  FONT  INN  

MS0063    COMFORT  INN  

MS0087    ECONO  LODGE  

MS0023    CABOT  LODGE  NORTH 

MS0088    COMFORT  INN  

MS0003    RED  ROOF  INN  «128  

MS0091     BRIARWOOD   INN  OF   RIP- 
LEY, INC. 
MS0004    BEST  WESTERN  MOTEL  4 

REST. 

MS0089    COMFORT  INN  

MS0075    HOLIDAY   INN   UNIVERSITY 

CENTER. 
MS0034    ALL  AMERICAN  COLISEUM 

MOTEL. 

MS0061     HOLIDAY  INN  

MS0041     RAMADA    INN   4   CONVEN- 
TION CENTER. 

MS0074    QUALITY  INN  

MS0054     DAYS  INN 

MS0012    YAZOO  MOTEL 

MT0038    SAGEBRUSH  INN  

MT0005  RAINBOW  RANCH  LODGE  .. 
MT0074  BILLINGS  COMFORT  INN  .... 
MT0095    BILLINGS  FAIRFIELD  INN  .... 

MT0073    DAYSTOP  MOTEL  

MT0061     DUDE  RANCHER  LODGE  4 

RESTAURANT. 

MT0045    ELLIOT  INN  

MT0078    HOLIDAY      INN      BILLINGS 

PLAZA. 

MT0088    KELLY  INN  MOTEL  

MT0002    LAZY  K  T  MOTEL 

MT0043    QUALITY  INN  HOMESTEAD 

MT0004     RIMROCK  INN 

MT0027    SHERATON  BILLINGS 

HOTEL. 

MT0017    SUPER  8  LODGE 

MT0025    THE  RADISSON  NORTHERN 

HOTEL. 
MT0071     ROCKY  KNOB  LODGE  #2  .... 
MT0075    BEST  WESTERN 

GRANTREE  INN. 
MT0079    B02EMAN  COMFORT  INN  ... 
MT0096    CITY  CENTER  MOTOR  INN  . 
MT0067    CONTINENTAL  MOTOR  INN 
MT0066    FAIRFIELD  INN  BY 

MARIOTT  BOZEMAN. 

MTOOeO    HOLIDAY  INN  

MT0020    LEWIS  &  CLARK  MOTEL 

MT0039  WESTERN  HERITAGE  INN  .. 
MT0065    BEST    WESTERN    COPPER 

KING  INN. 
MT0030    SUPER  8  MOTEL  OF  BUTTE 
MT0011     TOWNHOUSE      INNS      OF 

BUTTE. 

MT0089    WAR  BONNET  INN  

MT0O48    GLACIER  MOUNTAIN  SHAD- 
OWS RESORT. 

MT0009    CONRAD  SUPER  8 

MT0012    THE  KINGS  INN  MOTEL 

MT0067    DEER  LODGE  SUPER  8 

MT0055    SILVERTIP  LODGE  

MT0035    RAILS  INN  MOTEL 

MT0022    WESTWIND  MOTOR  INN  

MT0052    BIGHORN  ANGLER  

MT0047    GALLATIN  GATEWAY  INN  ... 


1  20  59  „ 

PO  BOX  610  

PO  BOX  2309  

POBOX  645  

POBOX  40557  .... 

POBOX  1101  

POBOX  2201  

PO  BOX  2703  

PO  BOX  810 
PO  BOX  279 


PO  BOX  767 
PO  BOX  923 


HC  33  BOX  35 


POBOX  577 
POBOX  376 


HWY.  45  S 

US  HWY.  11  4  80  

613  HWY.  80  E 

S.  FRONTAGE  RD  .... 
1301  HAMILTON  AVE 
4830  AMOCO  

S.  CANAL  ST 


PRENTISS  DR ._„ 

7049  ENTERPRISE  OR 


FRONTAGE  RD 


W.  JACKSON  AVE 
2703  DENNY  AVE  . 
DENNY  AVE  


235  PEARSON  RD 

232  S.  PEARSON „. 

120  DYESS  RD  „. 

424  W.  PORTER  ST  „„ 

ADCOCK  ST „ 

922  CITY  AVE.  S 


EXIT  252  1-55 


8792  HAMILTON  

403  HWY  12  @  MONTGOMERY  ST  , 


E.  MAIN  ST  , 


923  N.  GLOSTER 

854  N.  GLOSTER  ST 

2390  FRONTAGE  RD  SO 

1025  HWY.  45  N.  ALT 

HWY.  49  AND  16 

518  W.MONTANA  AVE  ... 

42950  GALLATIN  RD  

2030  OVERLAND  AVE 

2026  OVERLAND  AVE  .„.. 

843  PARKWAY^N  

415N.  29THST  „ 


1345MULLOWNEYLN 
6500  MIDLAND  RD  


5425  MIDLAND  RD  

1403  1ST  AVE  N  

2036  OVERLAND  AVE 
1203  N.  27TH  AVE 
27  N.  27TH  ST  


5400  S.  GATE  DR  

FIRST  AVE  N.  4  BROADWAY 


1325  N.  7TH  AVE  ... 

1370  N.  7TH  AVE  .„ 

507  W.  MAIN  

1324  E.  MAIN  

828  WHEAT  DR  ..... 


5  BAXTER  LN 

824  W.  MAIN  

1200  E.  MAIN  

4655  HARRISON  AVE 


2929  HARRISON  AVENUE 
2777  HARRISON  AVE  


2100  CORNEU  AVE 
7285  HWY.  2  E 


215  N.  MAIN 

408  6TH  ST  E 

1150  N.  MAIN  

309  MAIN  

3R0  AND  FRONT  ST 
WEST  END  MAIN 


MERIDIAN  MS  39301- . 

MERIDIAN  MS  39302-  . 
MERIDIAN  MS  39305-  . 


MERIDIAN  MS  39301-  ....„ 
MERIDIAN  MS  39301-  ..._. 
MOSS  POINT  MS  39563- 

NATCHEZ  MS  39120-  


NATCHEZ  MS  39720-  

OLIVE  BRANCH  MS  38654- 


OXFORD  MS  38655- 


OXFORD  MS  38655- 

PASCAGOULA  MS  39568- 
PASCAGOULA  MS  39568- 

PEARL  MS  3920ft-  

PEARL  MS  39208-  

RIDGELAND  MS  39157-  .„. 
RIOGELAND  MS  39157-  ..„ 

RIDGELAND  MS  39157- 

RIPLEY  MS  38663-  „.... 


SARDIS  MS  38666- 


SOUTHAVEN  MS  38671- 

STARKVILLE  MS  39759- 

TUPELO  MS  38801- 

TUPELO  MS  38801- 

TUPELO  MS  38801- „ 


VICKSBURG  MS  39180-  ., 
WEST  POINT  MS  39773-  . 
YAZOO  CITY  MS  39194-  . 

BAKER  MT  59313- 

BIG  SKY  MT  59716- 

BILUNGSMT  59102-  

BILUNGSMT  59102-  

BILLINGS  MT  59109-  

EiLL!NGSMT  59101-  


BILUNGSMT  59101-  . 
BILUNGSMT  59101-  . 

BILLINGS  MT  59101-  . 
BILUNGSMT  59101-  . 
BILLINGS  MT  59012-  . 
BILUNGSMT  59101-  . 
BILUNGSMT  59101-  . 

BILLINGS  MT  59102-  ., 
BILUNGS  MT  59101-  ., 

BONNER  MT  59827-  ... 
BOZEMAN  MT  59715-  . 

BOZEMAN  MT  5971 S-  . 
BOZEMAN  MT  59715-  . 
BOZEMAN  MT  59715-  . 
BOZEMAN  MT  59715-  . 

BOZEMAN  MT  59715-  . 
BOZEMAN  MT  59715- . 
BOZEMAN  MT  59715-  . 
BUTTE  MT  59701- 

BUTTE  MT  59701- 
BUTTE  MT  59701- 


BUTTE  MT  59701-  ..„ 

COLUMBIA  FALLS  MT  59912- 


CONRAD  MT  59425- 

CULBERTSON  MT  56218-  . 
DEER  LODGE  MT  59722-  .. 

ENNIS  MT  59729-  _. 

FORSYTH  MT  59327- 


FORSYTH  MT  SS327- 

FORT  SMITH  MT  59635- 

GALLATIN  GATEWAY  MT  69715- 


(601)693-4521 

(601)48&-5101 
(601)483-8281 

(601)482-1182 
(       )       - 
(601)475-5000 

(601)44&-6688 

(601)442-9141 
(601)895-0456 

(601)234-9500 

(601)234-7013 
(601)762-7111 
(601)762-7111 
(60l)932-«009 
(601)932-4226 
(601)957-0757 
(601)856-9510 
(601)956-7707 
(601)837-0002 

(601)487-2424 

(601)342-5867 
(601)323-6161 

(601)844-5610 

(601)842-8811 
(601)844-4111 

(601)634-8607 
(601)494-1995 
(601)746-2161 
(406)778-3341 
(406)995-4132 
(406)652-6200 
(406)652-6330 
(406)252-4007 
(406)25^5561 

(406)252-2584 
(406)248-7701 

(406)252-2700 
(406)252-6066 
(406)652-1320 
(406)252-7107 
(406)262-7401 

(406)248-8842 
(406)245-5121 

(406)821-3520 
(406)587-5261 

(406)587-2322 
(406)587-3168 
(406)587-9231 
(406)587-2222 

(406)587-4561 
(406)586-3341 
(406)566-8534 
(406)494-6666 

(406)494-6000 
(406)494-8850 

(406)494-7800 
(406)892-7686 

(406)276-7676 
(406)787-6277 
(406)846-2370 
(406)682-4384 
^406)356-2240 
(406)356-2038 
(406)666-2253 
(406)763-4672 
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MT0054 
MT0046 
MT0070 
MT0040 
MT0076 

INN. 
MT0077 

INN. 
MT0081 
MT0033 
MT0010 


YEaOWSTONE  VILLAGE  .... 

COTTONWOOD  INN  .„ 

DAYS  INN  

FOX  HOtLOW  INN 

GREAT    FALLS    COMFORT 

GREAT    FALLS    FAIRFIELD 


HOLIDAY  INN  GREAT  FALLS 

SUPER  8  LODGE 

TOWNHOUSE      INNS      OF 
GREAT  FAUS. 
MT0082    BEST  WESTERN  HAMILTON 


TOWNHOUSE  INN  OF  HAM- 


INN 
MT0026 

ILTON 
MT0008    TOWNHOUSE       INNS 

HAVRE 

MT0102    ALADDIN  MOTOR  INN 

BEST  WESTERN  COLONIAL 


OF 


MT0064 

INN. 
MT0083 
MT0084 
MT0049 
MTCXai 
MT0032 
MT0098 
MT0006 


DAYS  INN  

HELENA  COMFORT  INN  

HELENA  SUPER  8  „.... 

KINGS  CARRIAGE  INN 

LAMPLIGHTER  INN  

SHILO  INN  HELENA  

HOT  SPRINGS  LODGE  AND 
MOTEL 

MT0<E9    AERO  INN 

MT0024    BEST    WESTERN    OUTLAW 

INN. 
MT0019    BLUE  AND  WHITE   MOTEL 

INC. 
MT0050    CAVANAUGKS      AT       THE 
KALISPELL  CENTER. 

MT0068    DAYS  INN  

MT0023    MOTEL  6 

MT0099    RED    UON    MOTEL     KAU- 
SPELL. 

1^0042    LAKESIDE  MOTEL  

MT0028    BEST     WESTERN      LOCO- 
MOTIVE INN. 

MT0058    UBBY  SUPER  8  

MT0093    UVINGSTON  COMFORT  INN 

MTOOSt    ROSE  RIVER  INN  

MTOOeO    4  B-S  INN  NORTH  

MT0069    4  B«  INN  SOUTH  

MT0016    BROWNIES  PLUS  MOTEL'... 

MT0097    CITY  CENTER  MOTEL  

MT0036    DAYS  INN  WESTGATE 

MT0101     GOLDSMITHS     BED     AND 

BREAKFAST  INN. 
MT0085    HOUDAY  INN  PARKSIDE 

MISSOULA  ECONOLODGE  .. 

RED  LION  MISSOULA  

RED   LION  MISSOULA  VIL- 


PO  BOX  293 


MT0103 
MT0090 
MT00e7 
LAGE 
MT0092 
MT0091 
MT0053 


REDWOOD  LODGE  

RUBY-S  RESERVE  ST.  INN  . 

SUPER  8  MOTEL  RESERVE 
STREET. 

MT0037    TRAVELERS  INN  MOTEL  

MT0015    VALU  INN  MISSOULA „. 

MT0001     BORG  MOTEL  

MT0003    SHERWOOD  INN  

MT0100    BEST  WESTERN 

KWATAQNUK  RESORT. 
MT0021     SLEEPY  TIGER  INN 

BEST     WESTERN     LUPINE 


MT0034 

INN. 
MT0018 
MT0062 
MT0041 

INN 
MT0044 
MT0072 
MT0056 
MT0069 
MT0013 
MT0094 
MT0007 


SUPER  8  MOTEL  

THE  POLLARD  MOTEL  

WILDERNESS        GATEWAY 


MORIAH  MOTEL  

SUNSET  MOTEI 

SACAJAWEA  INN  

STARDUST  COUNTRY  INN  . 

WESTWARD  HO 

COMFORT  INN 

GROUSE  MOUNTAIN 

LODGE. 
MT0063    KANDAHAR  LODGE 
■►^T0086    PINE  LODGE  QUALITY  INN 


PO  BOX  661 


PO  BOX  646 


PO  BOX  1659 


HVy  f 

H»  r 

20(  > 

17C  ) 

112  ) 


1O0  )  9TH  AVE.  S 


400 
2 
4 


121  \ 


1 


409  S.  FIRST  ST 


111 


629  W.  FIRST  ST 


183 
170 


155 
154 

133 


114 


.  89  

,  2  E 

N.  MERRILL  

10THSTSW  „ 

9TH  ST  


10TH  AVE 

13THSTS  ... 
10THAVES 


N.  FIRST „ *, HAMILTON  MT  59840- 


GARDINER  MT  59030-0297 

GLASGOW  MT  59230- 

GLENDIVE  MT  59330-  

GREAT  FALLS  MT  59403-  ... 
GREAT  FALLS  MT  59403-  ... 

GREAT  FALLS  MT  59403-  ... 


GREAT  FALLS  MT  59405- 
GREAT  FALLS  MT  59405- 
GREAT  FALLS  MT  59405- 

HAMILTON  MT  59840- 


EAST  11THAVE 
COLONIAL  DH  ... 


21C 
23C 

200   PROSPECT  AVE 

750  FEE  ST  

220    11TH  AVE 

910  N.  LAST  CHANCE  GULCH 

100    MADISON  AVE 

202    PROSPECT  AVE 

406  3ROA0WAY  


HWY.  93  S 
HWY.  93  S 


640  E.  IDAHO  .. 
20  (  .  MAIN  ST 


HWY.  93  N 
HWY.  93  S  . 
HWY.  2  W  .. 


310  3.  FIRST 


448  -IWY.  2  W 


OVE  LN 


101  WOOD'S  BEACH  RD 

495i  N.  RESERVE  ST 

38a  BROOKS  

154<  W.  BROADWAY  

338  E  BROADWAY  

HWt.  93  AND  190  RR2  .... 
809  I.  FRONT 


700  5.  PATTEE  

1609  W,  BROADWAY  

700  W  BROADWAY  .„^.. 
100  MADISON  _....... 


806( 
482! 

470! 


485< 


300' 
100! 
515 
303 


N.  RESERVE  

SW  BROOKS  ST  . 
W.  BROADWAY  .. 

V.  1ST  AVE  

JSHWY.  93E  


914 
702 


1225 
2N 

HWt 


220 

93 
5N. 
409 
16 


639C  S 
120J 


BIG 
920 


HWY.  9310  ... 
N.  RESERVE 
N. RESERVE 


HWY.  93  

HAUSER 


S.  BROADWAY  .. 

BROADWAY  AVE  , 

83  


MAIN  

ACCESS  

k^AIN  

<AIN  ST  

apUNDARY  ... 

HWY.  93  . 

HWY.  93  W  . 


FOUNTAIN  RD 
IPOKANE  AVE 


HAVRE  MT  59501 - 

HELENA  MT  59601- 
HELENA  MT  59601 - 


HELENA  MT  59601-  

HELENA  MT  59623-  

HELENA  MT  59601-  

HELENA  MT  59601-  

HELENA  MT  59601-  

HELENA  MT  59601-  

HOT  SPRINGS  MT  59845- 


KALISPELL  MT  59901- 
KALISPELL  MT  59901- 

KALISPELL  MT  59901- 

KALISPELL  MT  59901- 

KALISPELL  MT  59901- 
KALISPELL  MT  59901- 
KALISPELL  MT  59901- 

UKESIDE  MT  59422-  .. 
LAUREL  MT  59044-  


LIBBY  MT  59923-  

LIVINGSTON  MT  59047- 

LOMA  MT  59460-  

MISSOULA  MT  59806- . 
MISSOULA  MT  59806-  . 
MISSOULA  MT  59802-  . 
MISSOULA  MT  59802-  . 
MISSOULA  MT  59802-  . 
MISSOULA  MT  59802-  „ 

MISSOULA  MT  59802-  .. 
MISSOULA  MT  59802-  .. 
MISSOULA  MT  59802-*. 
MISSOULA  MT  59802-  .. 

MISSOULA  MT  59802-  .. 
MISSOULA  MT  59802-  .. 
MISSOULA  MT  59802-  .. 


MISSOULA  MT  59802- 

MISSOULA  MT  59801- 

PHILLIPSBURG  MT  59858- 
PLENTYWOOD  MT  59254-  . 
POLSON  MT  59860-  


POLSON  MT  59860-  

RED  LODGE  MT  59068- 


RED  LODGE  MT  5906&-  ... 
RED  LODGE  MT  59068-  ... 
SEELEY  LAKE  MT  59868- 


SHERIDAN  MT  59749- 

ST  IGNATIUS  MT  59865- 

THREE  FORKS  MT  59750- 

TWIN  BRIDGES  MT  59754- 

WEST  YELLOWSTONE  MT  5e75&- 

WHITEFISH  MT  59937- : 

WHITEFISH  MT  59937- 


WHITEFISH  MT  59937-  . 
WHITEFISH  MT  59937-  . 


(406)848-7417 
(406)228-^213 
(406)365-601 1 
(406)727-0702 
(406)454-2727 

(406)454-3000 

(406)727-7200 
(406)727-7600 
(406)761-4600 

(406)363-2142 

(406)363-6600 

(406)265-671 1 

(406)443-2300 
(406)443-2100 

(406)442-3280 
(406)443-1000 
(406)443-2450 
(406)442-6080 
(406)442-9200 
(5031641-6566 
(406)741-5642 

(406)755-3798 
(406)755-6100 

(406)755-431 1 

(406)752-6660 

(406)756-3222 
(406)752-6355 
(406)775-6700 

(406)844-3570 
(406)628-8281 

(406)293-2771 
(406)222-4400 
(406)739-4242 
(406)542-7550 
(406)251-2665 
(406)549-2937 
(406)543-3193 
(406)721-9776 
(406)721-9732 

(406)721-8550 
(406)543-7231 
(406)728-3300 
(406)728-3100 

(406)721-2110 
(406)721-0990 
(406)549-1199 

(406)728-8330 
(406)721-9600 
(406)859-3959 
(406)765-2810 
(406)883-3636 

(406)883-3120 
(406)446-1321 

(406)446-2288 
(406)446-2860 
(406)677-2095 

(406)842-5491 
(406)745-3900 
(406)285-6515 
(406)684-5648 
(406)646-7331 
(406)862-4020 
(406)862-3000 

(406)862-6098 
(406)862-7600 
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MT0014    HOLTER  LAKE  LODGE  

NC0103    COMFORT  INN „ 

NC0161     COMFORT  INN 

NC0094    AMERICAN  COURT  MOTEL  . 

NC0214    BEST  INNS  ASHEVILLE  

NC0162    COMFORT       INN       RIVER 

RIDGE. 
NC0162    COMFORT  INN-RIVER 

RIDGE. 

NC0288    COMFORT  SUITES 

NC0065    ECONO  LODGE  

NC0070    ECONO  LODGE  

NC0198    ECONO  LODGE  ASHEVILLE 

NC0255    ECONO  LODGE  EAST 

NC0284    FAIRFIELD    INN    BY    MAR- 
RIOTT ASHEVILLE. 
NC0275    HOLIDAY       INN       TUNNEL 

ROAD. 
NC0026    HOWARD    JOHNSON    BILT- 

MORE. 

NC0150    MOTEL  6  ASHEVILLE  

NC0086    RED  ROOF  INN  »146 

NC0323    SLEEP  INN  BILTMORE 

NC0159    DAYS  INN  

NC0195    HOLLOWELLS  MOTEL  

NC0153    SHERATON  ATLANTIC 

BEACH  RESORT.     . 

NC0117    TRIPLE  "S"  MOTEL  

NC0194    BALSAM  MOUNTAIN  INN  

NC0074    SUGAR  MOUNTAIN  SKI  AND 

COUNTRY  CLUB. 
NC0095    BEST     WESTERN     MOTEL 

145. 

NC0324    COMFORT  INN 

NC0355    MOTEL  6 

NC0063    BEAUFORT  INN  

NC0209     DAYS  INN  BLOWING  ROCK 

NC0073    RIDGEWAY  MOTOR  INN 

NC0104    ECONOLODGE  OF  BOONE  . 

NCW022    HAMPTON  INN  BOONE 

NC0270    HIGH  COUNTRY  INN  

NC0270    HIGH  COUNTRY  INN  

NC0215  HOLIDAY  INN  OF  BOONE  .... 
NC0023  BREVARD  MOTOR  LODGE  . 
NC0016    IMPERIAL  MOTOR  LODGE  .. 

NC0014    LLOYD'S  ON  THE  RIVER  

NC0353    MOTEL  6 

NC0266    COMFORT   INN   HATTERAS 

ISLAND. 
NC0218    COMFORT  INN  OF  CANTON 
NC0291     ECONO  LODGE  CANTON  .... 
NC0138    BEST  WESTERN  CARY  INN 
NC0175    COURTYARD  BY  MARRIOTT 

RALEIGH  CARY. 
NC0021     HAMPTON      INN      RALEIGH 

CARY. 

NC0069    COTTAGE  INN  

NC0183    VALLEY  AIRE  MOTEL  

NC0197    CAROLINA  INN  

NC0029    HAMPTON      INN      CHAPEL 

HILL 

NC0267    HOLIDAY  INN  

NC0158    ADAMS       MARK       HOTEL 

CHARLOTTE. 
NC0067    BEST  WESTERN  LUXBURY 

INN. 
NC0006    CHARLOTTE  HOUDAY  INN  . 
NC0168    CHARLOTTE         MARRIOTT 

CITY  CENTER. 
NCW169    CHARLOTTE  MARRIOTT  EX- 
ECUTIVE PARK. 
NC0219    CHARLOTTE      UNIVERSITY 

RED  ROOF  INN. 
NC0293    COMFORT  INN  COLISEUM  .. 
NC0043    COMFORT   INN   MERCHAN- 
DISE MART. 
NC0044    COMFORT      INN      SUGAR 

CREEK. 

NC0053    CONTINENTAL  INN  

NC0107    COURTYARD  BY  MARRKJTT 

ARROWOOD. 
NC0173    COURTYARD  BY  MARRIOTT 

CHARLOTTE  SOUTHPARK. 
NC0212    COURTYARD  BY  MARRIOTT 

CHARLOTTE  UNIVERSITY. 


BEARTOOTH  RD  

735  HWY.  24/27  BYPASS  . 

825  WEST  DIXIE  DR  

85  MERRIMON  AVE , 

1445  TUNNEL  RD  

800  FAIRVIEW  RD  


800  FAIRVIEW  RD 


890  BREVARD  ROAD 

1-85  AND  BESSEMER  CITY  RD  .. 
1430  TUNNEL  RD.,  MO  EXIT  55 

190  TUNNEL  RD  

1-40  EXIT  55 

31  AIRPORT  PARK  DRIVE  ........._ 


201  TUNNEL  ROAD 


190  HENDERSONVILLE  RD 


1415  TUNNEL  RD 
16  CROWELL  RD  . 


117  HENDERSONVILLE  ROAD 

602  W.  FORT  MACON  RD  

114  E.  FORT  MACON  RD  „ 

SALTER  PATH  RD _..._.. 

502  HENDERSON  BLVD  „„...^ 
BALSAM  MOUNTAIN  INN  RD  .„ 


STATE  ROUTE  48  

101  ANN  ST  

HVIOr.  321  BYPASS  ..._ 

HWY.  221    _..„ 

2419  HWY  105  


208  LINVILLE  RD..  HWY.  105' . 

1785  HWY.  105  

1785  HWY.  105  „; 


710  BLOWING  ROCK  RD _.... 

750  N.  CALDWELL  ST  „ _.... 

HVifY.  64  4  276  N  

HWY.  19  N „.-....„.._™.^. 

2155  HANFORD  RD ;......"......-.....:... 

OLD  LIGHTHOUSE  RD.  STATE  RO  12 


1-40  AT  EXIT  31  CHAMPION  DR 

55  BUCKEYE  COVE  ROAD 

1722  WALNUT  ST .._^ 


102  EDINBURG  DR.  S  ...,..^ 


201  ASHEVILLE  AVE 


HWY.  64  E  

HWY.  107  N 

211  PITTSBOROST  

1740  NORTH  FORDHAM  BLVD 


1301  N.  FORDHAM  BLVD  

555  S.  MCDOWELL  ST  .„„.,._ 

4904  N.  l-«5  SERVICE  RD 


8520  UNIVERSITY  EXEC  PK.  DR 
100  W.  TRADE  ST  


5700  W.  PARK  DR 
5116N.  1-85  


4416  S.  TRYON 

2721  E.  INDEPENDENCE  BLVD 

5111  N.  1-85  SERVICE  RD 


1100  W.  SUGAR  CREEK  RD 
800  ARROWOOD  RD  


6023  PARK  S.  DR  

333  W.  WT  HARRIS  BLVD 


WOLF  CREEK  MT  59648- 
ALBEMARLE  NC  28001-  ... 
ASHEBORO  NC  27204-  .... 

ASHEVILLE  NC  28801- 

ASHEVILLE  NC  28805- 

ASHEVILLE  NC  28803- 


ASHEVILLE  NC  28803-   .. 

ASHEVILLE  NC  28806-  ... 
ASHEVILLE  NC  28052-  ... 
ASHEVILLE  NC  28815-  ... 
ASHEVILLE  NC  28805-  .„ 
ASHEVILLE  NC  28815-  ... 
ASHEVILLE  NC  28732-  ... 

ASHEVILLE  NC  28805-  ... 

ASHEVILLE  NC  28042-  

ASHEVILLE  NC  28805-  

ASHEVILLE  NC  28806- 

ASHEVILLE  NC  28803- 

ATLANTIC  BEACH  NC  28512- 
ATLANTIC  BEACH  NC  28512 
ATLANTIC  BEACH  NC  28512- 

ATLANTIC  BEACH  NC  28512- 

BALSAM  NC  28707- „.. 

BANNER  ELK  NC  28604-  .... 

BATTLEBORO  NC  27809-  . 

BATTLEBORO  NC  27809-  ... 
BATTLEBORO  NC  27809-  ... 

BEAUFORT  NC  28516- 

BLOWING  ROCK  NC  28605- 
BLCWING  ROCK  NC  28605- 

BOONE  NC  28607-  

BOONE  NC  26607-  

BOONE  NC  28607-  

BOONE  NC  28607-  

BOONE  NC  28607- 

BREVARD  NC  28712- 

BREVARD  NC  28712-  

BRYSON  CITY  NC  28713-  .... 
BURLINGTON  NC  27215-  .... 
BUXTON  NC  27920-  

CANTON  NC  28716- 

CANTON  NC  26786-  

CARY  NC  27511-  .^^. 

CARY  NC  27511-  ....„.._ 

CARY  NC  27511-   

CASHIERS  NC  28717.-  „... 

CASHIERS  NC  28717-  „. 

CHAPEL  HILL  NC  27514-  

CHAPEL  HILL  NC  27514-  

CHAPEL  HILL  NC  27514-  ..„ 
CHARLOTTE  NC  28204- 

CHARLOTTE  NC  28206-  

CHARLOTTE  NC  28262-  

CHARLOTTE  NC  28202- 

CHARLOTTE  NC  28217- 

CHARLOTTE  NC  28206- 


CHARLOTTE  NC  28217- 
CHARLOTTE  NC  28205- 


CHARLOTTE  NC  28213-  ...._ 

CHARLOTTE  NC  28213- 

CHARLOTTE  NC  28217- 

CHARLOTTE  NC  28210- 

CHARLOTTE  NC  28213- 


(406)235-4331 
(704)983-6990 
(919)626-4414 
(704)253-4427 
(704)298-4000 
(704)29&-9141 

(704)298-9141 

(704)665-4000 
(704)867-1821 
(704)298-5519 
(704)254-9521 
(704)298-5519 
(704)664-1144 

(704)252-4000 

(704)274-2300 

(704)25*-3040 
(704)667-9803 
(704)277-1800 
(919)247-6400 
(919)726-5227 
(919)240-1155 

(919)726-8156 
(704)456-9498 
(704)698-9784 

(919)985-1450 

(919)972-9426 
(919)977-3505 
(919)728-2600 
(704)295-4422 
(704)295-7321 
(704)264-4133 
(704)264-0077 
(704)264-1000 
(704)264-1000 
(704)264-2451 
(704)884-3456 
(704)884-2887 
(704)488-3767 
(910)226-1325 
(919)995-6100 

(70<i648-48ei 
(704)648-0300 
(919)481-1200 
(919)461-9666 

(919)859-6569 

(704)743-3033 
(704)743-3998 
(919)933-2001 
(919)968-3000 

(919;929-2171 
(704;,372-4l00 

(704)596-9229 

(704)547-0999 
(704)333-9000 

(704j£27-O6£0 

t704)696-e222 

(704)525-0456 
(704)375-8444 

(704)586-0007 

(704)697-8100 
(704)627-5065 

(704)562-7333 

(704)549-4868 


UMI 
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HOLIDAY  INN  CENTER  CITY 

HOUOAY  irm  EXPRESS 

HOLIDAY  INN  WOODLAWN  . 

HOMEWOOD  SUITES 

HOMEWOOD  SUITES 


NC0220    DAYS  INN  AIRPORT _.. 

NC0a72    DOUBLETREE  aUB  HOTEL 

NCWae    DOUBLETREE  CLUB  HOTEL 

NC0221    ECONO  LODGE  AIRPORT  ... 

NC0047    ECONO     LODGE      SUGAR 
CREEK. 

NC0155    EMBASSY  SUITES  HOTEL  .. 

NC02M    FAIRFIELD    INN    BY    MAR- 
RIOTT. 

NC0177    FAIRFIELD    INN    BY    MAR- 
RIOTT CHARLOTTE  NORTHEAST. 

NC021 1     FAIRFIELD  INN  CHARLOTTE 
N£. 

NC0187    HAMPTON  INN  AIRPORT 

NCOOM    HAMPTON  INN  CHARLOTTE 
UNIVERSITY  PLACE. 

NC0122    HAMPTON  INN  EXECUTIVE 
PARK  1-77  SOUTH. 

NC0201     HILTON     AT     UNIVERSITY 
PLACE 

NC0222 

NC0223 

NC0273 

NC0128 

NC0145 
HOTEL 

NC0224    HYATT  CHARLOTTE  

NC0032    KNIGHTS  INN  CHARLOTTE 
NORTH. 

NC0147    LAQUINTA  INN  «629 

NC0148    LAQUINTA  MOTOR  INN  #656 

NC0348    MOTEL  6 ...„ 

NC0350    MOTEL  6* 

NC0120    OMNI  CHARLOTTE  HOTEL  . 

NC0060    PARK  HOTEL  

NC0325    QUALITY     INN     &     SUi't'eS 
CROWN  POINT. 

NC0123    QUALITY  INN  CENTRAL  ... . 

NC0182    RED  ROOF  INN 

NC0225    RED     ROOF     INN     CHAR- 
LOTTE COUSEUM  (#124). 

NC0276    RESIDENCE   INN   BY   MAR- 
RKDTT  TYVOLA  EXEC.  PK. 

NC0105    RESIDENCE   INN  BY   MAR- 
RIOTT CHARLOTTE  NORTH. 

NC0185    ROSWELL  INN  „. 

NC0M6    SHERATON  AIRPORT 

PLAZA. 

NC0045    TRAVELOOGE 

VILLAGER  LODGE 

WYNDHAM  CHARLOTTE  .._ 
HOUDAY  INN  CHEROKEE  . 

JOHNSTONIAN  MOTEL 

TAR  HEEL  MOTEL 

FRIENDSHIP  INN  

FRIENDSHIP  INN  

HAMPTON  INN  LAKE  NOR- 


NC0151 

NC0226 

NC0227 

NC0061 

NC0321 

NC0096 

NC0228 

NC0027 
MAN. 

NC0098    MOUNTAIN     CREEK     COT- 
TAGES. 

NC0140    BEST  WESTERN  OF  DUNN 

NC0141     HOJO     INN     BY     HOWARD 
JOHNSON. 

NC0164    COMFORT  INN  UNIVERSITY 

NC0049    CRICKET  INN  UNIVERSITY 

NC0206    DURHAM  FAIRFIELD  INN  BY 
MARRIOTT. 

NC0144    DURHAM  HILTON  

HOLIDAY      INN      DURHAM 


MEREDITH  SUITES  AT  THE 


NC0229 
WEST 
NC0071 
PARK. 

NC0051    OMNI  DURHAM  HOTEL  AND 
DURHAM  CIVIC  CENTER. 

NC0203    RED  ROOF  INN 

RED  ROOF  INN  #155 

RED  ROOF  INN  DURHAM  II-. 
RESIDENCE   INN   BY  MAR- 


NC0230 

NC0231 

NC0113 
RIOTT 

NC0139    SHERATON     INN     UNIVER- 
SITY CENTER. 

NC0190    SUPER  8  MOTEL  ...     . 

NC0099    WASHINGTON     DUKE    INN 
AND  GOLF  CLUB. 

NC0135    ARBORGATE  INN  EDEN  ..... 


PC  BOX  1929  .. 
HWY.  701  Biis 

RT  2  BOX  162.. 
RT  1  BOX  1000 


311 1  S.  1-85  SERVICE  flO  „ 
891  WEST  TRADE  STREET  „ 
891  WEST  TRADE  STREET  _ 
43;  5  S.  1-85  SERVICE  RD  _.. 
14  5  TOM  HUNTER  RD 


481  0  S.  TRYON  ST 

341  0  S.  1-85  SERVICE  RD 


54  5  N.  1-85  SERVICE  RD  _ 


31J7 
8413 


44( 


5501 
2901 


No. 
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541  5  N.  1-85  SERVICE  85 


SLOAN  DR  .... 
N.  TRYON  ST . 


GRIFFITH  RD 


865  }  JM  KEYNES  DR 

230  N.  COLLEGE  ST  . 

57S  CLANTON  RD  

212IWOODLAVW  RD  , 

792b  S.  TRYON 

8340  N.  TYSON  ST  „... 


CARNEIGEBLVD  

N.  1-85  SERVICE  RD  , 


310  I  S.  1-85  SERVICE  RD 

700  I  NATIONS  FORD  RD 
343  I  MULBERRY  CHURCH  RD 

3430  SAINT  VARDELL  LN  

222  IE.  THIRD  ST  

220e  REXFORD  RD  ' 

250    SARDIS  ROAD  NORTH 


240  I  WILKINSON  BLVD 

330    1-85  S  „ 

131  RED  ROOF  DR  „ 


580   WESTPARK  DRIVE 
850    N.  TRYON  ST 


2320  ROSWELL  AVE  

331 S  S.  185  BILLY  GRAHAM  PKWY 


1-77  &  CLANTON  RD 

790*  NATIONS  FORD  RD   .. 
420(1  WILMOUNT  RD  


HWt 
510 


19  W 

HWY.  70  W 


724 
2451 


(ANNAPOUS  HWY  _ 
KANNAPOLIS  HWY 


195(  1  STATESVILLE 


162 


)ICKS  CREEK  RD 


1-95 


1-95  &  POPE  RD  EXIT  72 


3508  MT.  MORIAH  RD 

2306  ELBA  ST 

3710  HILLS-  BOROUGH  RD 


380C  HILLS-  BOROUGH  RD 
346C  HILLS-  BOROUGH  RD 


3001 


EXIT  72 


300  I  lEREDlTH  DR  . 
201  I  OSTER  ST  


5623  CHAPEL  HILL  BLVD 

4405  HWY.  55  E 

2000  1-85  SERVICE  RD  „. 
1919  HWY.  54  E 


CHARLOTTE  NC  28308-  ._ 

CHARLOTTE  NC  28202- 

CHARLOTTE  NC  28202- .. 

CHARLOTTE  NC  28214- 

CHARLOTTE  NC  28213- 


CHARLOTTE  NC  28217-  , 
CHARLOTTE  NC  28200-  . 

CHARLOTTE  NC  28262- . 

CHARLOTTE  NC  28213- . 

CHARLOTTE  NC  28208-  . 
CHARLOTTE  NC  28262-  . 

CHARLOTTE  NC  28217- . 


CHARLOTTE  NC  28213-8425 

CHARLOTTE  NC  28202-  .... 

CHARLOTTE  NC  28217- 

CHARLOTTE  NC  28217- „ 

CHARLOTTE  NC  28217- 

CHARLOTTE  NC  28211^ 


CHARLOTTE  NC  2S209~  . 
CHARLOTTE  NC  28213-  . 


CHARLOTTE 
CHARLOTTE 
CHARLOTTE 
CHARLOTTE 
CHARLOTTE 
CHARLOTTE 
CHARLOTTE 


NC  28208- 
NC  28217- , 
NC  28208- . 
NC  28210- . 
NC  28202-  . 
NC28211-. 
NC  28227-  . 


CHARLOTTE  NC  28208- 
CHARLOTTE  NC  28208-  . 
CHARLOTTE  NC  28217-  . 

CHARLOTTE  NC  28217- . 

CHARLOTTE  NC  29262-  . 

CHARLOTTE  NC  28207-  . 
CHARLOTTE  NC  28208-.. 


CHARLOTTE  NC  28217-  ...„ 

CHARLOTTE  NC  28217- 

CHARLOTTE  NC  25208-  ...... 

CHEROKEE  NC  28719-  

CLAYTON  NC  27520-  

CLINTON  NC  28328- „ 

CONCORD  NC  28025- 

CONCORD  NC  28025- 
CORNEUUS  NC  28031-  


DILLSBORO  NC  28788- 


DUNN  NC  28334- 
DUNN  NC  28334- 


DURHAM  NC  27707-  . 
DURHAM  NC  27705-  . 
DURHAM  NC  27705-  . 

DURHAM  NC  27705-  . 
DURHAM  NC  27705-  . 

DURHAM  NC  27713-  . 

DURHAM  NC  27701- . 


2800  ^IDDLETON  AVE 


507  (  .  KNOX  ST 


:aMERON  BLVD 


115  V '.KINGS  HWY 


DURHAM  NC  27707- 
JDURHAM  NC  27713-  ... 
DURHAM  NC  27705-  .. 
DURHAM  NC  2771  J-  ... 


DURHAM  NC  27705-  . 

DURHAM  NC  27701-  . 
DURHAM  NC  27706-  . 

EDEN  NC  27288-  


(704)394-3381 
(704)347-0070 
(704)347-0070 
(704)394-0172 
(704)597-0470 

(704)527-8400 
(704)392-0600 

(704)598-2999 

(704)596-2999 

(704)392-1600 
(704)548-0905 

(704)525-0747 

(704)547-7444 

P04)335-5400 
(704)523-0633 
(704)525-8350 
(704)525-2600 
(704)549-8800 

(704)554-1234 
(704)598-6822 

(704)393-5306 
(704)522-7110 
(704)394-0899 
(704)527-0144 
(704)377-6664 
(704)364-8220 
(704)845-2810 

(704)377-6961 
(704)392-^316 
(704)529-1020 

(704)527-8110 

(704)547-1122 

(704)332-4915 
(704)392-1200 

(704)523-0633 
(704)522-0364 
(704)357-9100 
(704)497-9181 
(919)553-7258 
(910)592-4157 
(704)788-8550 
(704)788-8550 
(704)892-9900 

(704)586-6042 

(919)892-2162 
(919)892-8711 

(919)490-^949 
(919)286-3111 
(919)382-3388 

(919)383-8033 
(919)383-1551 

(919)361-1234 

(919)683-6664 

(919)489-9421 
(919)361-1950 
(919)471-9882 
(919)361-1266 

(919)383-8575 

(919)688-8888 
(919)490-0999 

(919)623-1500 
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NC0326  COMFORT  INN  OF  ELIZA- 
BETH CITY. 

NC0281     HOUOAY  INN 

NC0a32    COMFORT  INN 

NC0319  COMFORT  INN  CROSS 
CREEK 

NC0124    COURTYARD  BY  MARRKDTT 

NC0184    DAYS  INN  

NC0097    DAYS  INN  CENTRAL 

NC0327    ECONO  LODGE  1-95  

NC0178  FAWWELD  INN  BY  MAR- 
RIOTT FAYETTEVILLE 

NCOZaa    HEART  INN  &  SUITES 

NC0287    HOLIDAY  INN  BORDEAUX  ... 

NCM274  HOLIDAY  INN  FAYETTE- 
VILLE  1-95. 

NC0166  INNKEEPER  OF  FAYETTE- 
VILLE  INC. 

NC0317    MOTEL  6  #1075 

NC0052    ECONO  LODGE  AIRPORT  ... 

NC0278    HOLIDAY  INN  AIRPORT 

NC0188    HENDERSON  INN 

NC0294    CX)MFORT  INN  SOUTH 

NC0235    ECONO  LODGE  

NC0091     GASTONIA  KNIGHTS  INN  .... 

NC0157    MID  TOWN  MOTOR  INN  

NC0330    COMFORT  INN 

NC0328    ECONO  LODGE  

NC034S    MOTEL  8 

NC0331     ECONO  LODGE 

NC0072    AIRPORT  MARRIOTT 

HOTEL. 

NC0199  BEST  INNS  OF  AMERICA 
AIRPORT. 

NC0295    COMFORT  INN 

NC0174  COURTYARD  BY  MARRIOTT 
GREENSBORO. 

NC0127  FAIRFIELD  INN  BY  MAR- 
RIOTT. 

NC0081  GREENSBORO  COLISEUM 
TRAVELOOGE. 

NC0170    GREENSBORO  MARRIOTT  . 

NC0028  HAMPTON  INN  GREENS- 
BORO 

NC0351     MOTEL  6 „ 

NC03ie    MOTEL  6  #1088 

NC0236    RED  R(X)F  INN  *99 

NC0237    RED  ROOF  INNS  

NCQ238  RESIDENCE  INN  BY  MAR- 
RIOTT. 

NC0087  SHERATON  GREENSBORO 
HOTEL  S  CONFERENCE  CENTER. 

NC0298    COMFORT  INN „  ... 

NCOt1 1    CmCKET  INN 

NC0205    EAST  CAROUNA  INN _„ 

NC0149    HILTON  INN 

NC0101     HOUOAY  INN  HAVELOCK  ... 

NC0191    GARNETT  INN 

NC0239    HOUOAY  INN  

NC0046  COMFORT  INN  HENDER- 
SONVILLE. 

NC00e3  HAMPTON  INN  HENDER- 
SONVILLE. 

NC0240    COMFORT  SUITES 

NC0089    HAMPTON  INN 

NC0082    HO  JO  INN 

NC0115    HOUDAY  INN  HICKORY  

NC0034    RED  ROOF  INN 

NC0041  HOUDAY  INN  MARKET 
SQUARE. 

NC03W   MOTEL  6 „.. 

NC»048    RADISSON  HOTEL  

NC0090    MOUNTAIN  HIGH  MOTEL  ... 

NC0035    DAYS  INN 

NCOOIS  HAMPTON  INN  JACKSON- 
VILLE 

NC0134    ONSLOW  INN  

NCOaZO    SUPER  8  MOTEL 

NC0B41  BEST  WESTERN  ELDRETH 
INN  AT  MT.  JEFFERSON. 

NC0010    COMFORT  INN 

NCOOir    HOUDAY  INN  „  . 

NCOiaS    DAYS  INN  KENLY 

NC0332    COMFORT  INN 


PO  BOX  2245 


RT  4  BOX  300 


PO  BOX  12&  


PO  BOX  939 


306  S.  HUGHES  BLVD 


522  S.  HUGHES  BLVD  .... 
1957  CEDAR  CREEK  RD 
1922  SKIBO  ROAD  _ 


4192  SYCAMORE  DAIRY  R.D 
2065  CEDAR  CREEK  RD  .....v. 

301  BRAGG  BLVD  , 

1952  CEDAR  CREEK  ROAD  .. 
562  CROSS  CREEK  MALL 


2848  BRAGG  BLVD  

1707  OWEN  DRIVE  

1944  CEDAR  CREEK  ROAD 

1720  SKIBO  RO  


2076  CEDAR  CREEK  ROAD  ., 

196  UNDERWOOD  RD 

550  AIRPORT  ROAD  

HWY.  74  BYPASS 

1602  MECHANKJAL  BLVD 

1-85  &  BESSEMER  CITY  RO  . 

1721  BROADCAST  ST ™, 

210  S.  CHESTCT  ST 

909  N.  8PENCE  AVENUE 

704  HWV-70  BYPASS  EAST  , 

701  BYPASS  70  EAST 

640  EAST  HARDEN  STREET  , 
ONE  MARRIOTT  DR _„, 

6452  BURNT  POPLAR  RD  


2001  VEASLEY  STREET 


ELIZABETH  CITY  NC  27909- 

ELIZABETH  OTY  NC  27909- 
FAYETTEVILLE  NC  28301-  ... 
FAYETTEVILLE  NC  28314-  ... 


2003  ATHENA  CT 


21 12  W.  MEADOWVIEW  RD 


1  MARRIOTT  DR  RD 
2004  VEASLEY  ST  .... 


831  GREENHAVEN  DR  

606  S.  REGK3NAL  ROAD  

2101  W.  MEADOIMVIEW  RO 

615  REGIONAL  RD 

2000  VEASLEY  ST 


303  NORTH  ELM  ST 


301  S.  E.  GREENVILLE  

821  S.  MEMORIAL  DR 

2095  STANTONS-  8UR6  RO 
207  SW  GREENVILLE  BLVD 

400  HWY.  70  W 

1727  N.  GARNETT  ST 

1-85  4  PARHAM  RD  

206  MITCHELLE  DR  


155  SUGARLOAF  RD 


1125  13THAVE.DR.se  

1520  13TH  AVE.  Oa  SE  

483  HWY.  70  SW  

1385  LENOm  RHYNE  BLVO 
1184  LENOIR  RHYNE  BLVD 
236  S.  MAIN  ST  ._ 


200  ARDALE  DR  

135  S.  MAIN  ST  

MAIN  ST.  AND  SECOND  ST 

1723  LEJEUNE  BLVD  

474  WESTERN  BLVD  ...„ 


201  MARINE  BLVD  . 

2149  N.MMnNE  BLVO 
HWY.  US  221  &NC  88  . 


HWY.  67  &  1-77      

PO  BOX  66  INTERSECTKDN  1-77  &  HWY.  67 

..    1-95  EXIT  106 

-  I  401  N.  VIRGINIA  DARE  TRAIL  .-.. 


FAYETTEVILLE  NC  28303- 
FAYETTEVILLE  NC  28301- 
FAYETTEVILLE  NC  28301- 
FAYETTEVILLE  NC  28301- 
FAYETTEVILLE  NC  28303- 

FAYETTEVILLE  NC  28303- 
FAYETTEVILLE  NC  28304- 
FAYETTEVIUE  NC  28302- 

FAYETTEVILLE  NC  2830J- 

FAYETTEViaE  NC  28301- 
FLETCHER  NC  28732-  ...... 

FLETCHER  NC  28732- 

FOREST  CITY  NC  28043-  .. 

GARNER  NC  27529- __. 

GASTONIA  NC  28052- 
QASTONIA  NC  28052-1821 

GASTONIA  NC  28052- 

GOLOSaonONC  27534-.. 
QOLDSBORO  NC  27530-  .. 
GOLOSBORONC  27534-  .. 

GRAHAM  NC  272S3- 

GREENSBORO  NC  27409- . 

GREENSBORO  NC  27409- 

GREENSBORO  NC  27407- , 


4440  W.  WENDOVER  AVE GREENSBORO  NC  27407- 


GREENSBORO  NC  27407-  . 

GREENSBORO  NC  27403-  . 

GREENSBORO  NC  2740»-  . 
GREENSBORO  NC  27407- . 

GREENSBORO  NC  27406-  . 

onccNOoono  nc  27409- . 

GREENSBORO  NC  2740»- . 
GREENSBORO  NC  2740»- . 
GREENSBORO  NC  27407- . 

GREENSBORO  NC  27401- . 


GREENVIUE  NC  2785»- 

GREENVILLE  NC  27834-  ^ 

GREENVILLE  NC  27834- 

GREENVILLE  NC  27834- 

HAVELOCK  NC  28532- 

HB40ERSON  NC  27536- 

HENDERSON  NC  27536-  

HENDERSONVILLE  NC  28792-  . 

HENDERSONVILLE  NC  2879*-  , 


HICKORY  NC  28602- 
HICKORY  NC  28601- 
HtCKORY  NC  28601- 
HICKORY  NC  28602- 
HICKORY  NC  28602- 


HIGH  POINT  NC  27260-  

HIGH  POINJ  NC  27260-  .. 

HIGH  POINT  NC  27260- 

HIGHLANDS  NC  28741-  

JACKSONVILLE  NC  28540- ... 
JACKSONVILLE  NC  28546- ... 

JACKSONVILLE  NC  29540-  ... 
JACKSONVILLE  NC  2854fr- ... 
JEFFERSON  NC  28640- 


JONESVILLE  NC  28642- 
JONESVILLE  NC  28642- 
KENLYNC  27542- 
KILL  DEVIL  HiaS  NC  27948- 


(919)338-8900 

(919)338-3951 
(919)32»-8333 
(910)867-1777 

(919)487-6557 
(919)483-6191 
(919)32»-0220 
(910)43»-4100 
(919)487-1400 

(910)484-3227 
(910)32»-O111 
(919)323-1600 

(919)867-7659 

(910)485-8122 
(704)684-1200 
(704)684-1213 
(704)248-1711 
(919)779-7888 
(704)867-1821 
(704)868-4000 
(704)864-0751 
(91^751-1909 
(919)738-4610 
(919)734-4542 
(910)228-0231 
(919)852-6450 

(919)668-9400 

(910)294-6220 
(919)294-3800 

(919)294-9922 

(919)292-2020 

(919)852-6450 
(919)854-8600 

(910)854-0993 
(910)668-2085 
(919)852-6580  . 
(919)271-2636 
(919)294-8600 

(919)379-8000 

(919)756-2792 
(919)758-«5«4 
(919)752-2122 
(919)355-6000 
(919)444-1111 
(919)482-2013 
(919)492-1126 
(704)693-8800 

(704)697-2333 

(704)323-1211 
(704)323-1150 
(704)322-1600 
(704)323-1000 
(704)323-1500 
(919)886-7011 

(910)841-7717 
(919)888-8888 
(704)526-2790 
(929)353-3336 
(919)347-6500 

(919)347-<3151 
(919)456-6888 
(919)246-8645 

(919)835-9400 
(919)636-8000 
(919)284-3400 
(919)480-2800 
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NC0079    DAYS    INN    OCEANFRONT 

WILBUR  ORVILLE  WRIGHT. 
NC0114    ECONO  LODGE  MOTEL 

COMFORT  INN 

COMFORT  INN  KINSTON  .... 

SHERATON  INN  KINSTON  ... 

BEACH  HAVEN  MOTEL 

DAYS  INN  KITTY  HAWK 

OOCKSIDER    INN    OCEAN- 


NC0064 

NC0333 
NC0092 
NC0036 
NC0085 
NC0136 

FRONT 
NC0038    TRADEWINDS  MOTEL  ... 

LAKE  LURE  INN  

BED  &  BREAKFAST  BY  THE 


POBOX  1064 


NC0322 
NC0110 
LAKE. 
NC0125 
NC0268 
NC0279 
NC0298 
NC0137 
NC0242 


INN 


AT 


NC0245 

NC0345 

NC0334 

'NC0037 


COMFORT  INN 

HOLIDAY  INN  LAURINBURG 
HOLIDAY  INN  LAURINBURG 

ECONO  LODGE  LENOIR 

R  a  R  HIDEAWAY 

COMFORT  SUITES  OF  LEX- 
INGTON. 
NC0243    COMFORT 
LINCOLNTON.  ' 

NC0059    PIXIE  INN 

NC0076    CAPTAINS  COVE  MOTEL 
NC0299    COMFORT  SUITES  ... 
NC0285    FAIRFIELD    INN    BY    MAR- 
RIOTT LUMBERTON. 

NC0132    HOLIDAY  INN  

HOLIDAY  INN  NORTH 

MOTELS.- 

COMFORT  INN 

MAGGIE   VALLEY  HOLIDAY 
MOTEL  INC. 
NC0025    ELIZABETHAN  INN  NAUTICS 

HALL  COURT. 
NC0189    SCARBOROUGH  INN  . . 

NC0300    ECONO  LODGE  

NC0080    PARK  INN  INTERNATIONAL 

HOTEL. 
NC0058    BAIRD    HOUSE.    LTD.    BED 

AND  BREAKFAST  INN. 
NC0301     COMFORT  INN  EAST     . 
NC0313    LUXBURY  HOTEL  ..;. 
NC0039    COMFORT  INN  ... 
NC0084    SPRING      RUN      BED      4 

BREAKFAST. 
NC0335    COMFORT  INN  OF   MORE- 
HEAD  CITY. 
NC0336    ECONO    LODGE    CRYSTAL 

COAST. 
NC0153    HAMPTON  INN  .. 

NC0012    SLEEP  INN  

NC0056    BEST     WESTERN     HOTEL 

CROWN  PARK. 
NC0271     BUDGETEL  INN  RALEIGH 
NC0213    COURTYARD  BY  MARRIOTT 

RALEIGH  DURHAM  AIRPORT 
NC0172    RALEIGH  RESEARCH  PARK 

MARRIOTT. 
NC0344    SHERATON  IMPERIAL 

HOTEL  AND  COVENTlON  CENTER 

NC0337    COMFORT  INN 

COMFORT  INN 

COMFORT  INN  NO  160 

ECONO  LODGE  

FIRST  COLONY  INN  

NAGS  HEAD  INN  

QUALITY  INN  SEA  MOTEL  . 

COMFORT  SUITES 

SHERATON     GRAND    NEW 


PO  BOX  1096 
POBOX  373  .. 

PO  BOX  143  . 
POBOX  10  .... 


POBOX  13099 


NC0075 
NC0013 
NC0204 
NC0131 
NC0196 
NC0302 
NC0303 
NC0342 
BERN. 
NC031S 


POBOX  130 


PO  BOX  310 


SHERATON    GRAND    NEW 

BERN  (HOTEL). 
NC0077    BOYETTE  HOUSE 
NC0130    TAR  HEEL  INN  .. 
NC0067    ATLANTIS  LODGE  INC 

NC0143    MAGNOLIA  INN 

NC0318    MOTEL  6  #1234 

NC0305    COMFORT  SuifES 

CRABTREE  HOTEL. 
NC0176    COURTYARD  BY  MARRIOTT 

NORTH  RALEIGH. 

NC0247    ECONO  LODGE  1  -jpoi 

NC0282    EMBASSY  SUITES  HOTEL  ."  I  ZZZZZZZ  I  4700 


PO  BOX  13 


RT  1  BOX  404 


101 


■J.  VIRGINIA  DARE  TRAIL  . 


1  V(  STA  ST  

720  A  YORK  RD  „ 

200  N.  NEWBERN  ROAD 

140;  RICHLANDSRD 

410*  VA.  DARE  TRAIL  

3911  CROATANHWY 

202  4.  NC  RT.  421  


309  f  ORT  FISHER  BLVD  . . 

HWl  64/74  

404  AKE  SHORE  DR 


PO  BOX  814 


1703 

1 

1 

206 

HWY 

1620 


I54CI 
IS-4D 


401  BYPASS  

BYPASS  

1  BYPASS  

SLOWING  ROCK  BLVD  .. 
.  18WILKSB0R0BLVD 
COTTON  GROVE  RD  ... 


155C  E.  MAIN  ST 


PO  BOX  1310 


US. ;  21 

6401  E  OAK  ISUND  DR  

215 1  /INTERGREEN  DRIVE 
3361  LACKEY  STREET  


301  I  ;OSLYN  DR 

5201  FAYETTEVILLE  RD 


2631  LACKEY  I 


848 

851 


814t  WY.  64 


RT 
RT.  1 
1-40 


6  1/254  (NO.  524) 

BOX  68A 

;XIT  US  221  s ... 


41  S 


MAIN  ST 


3100 

3410 

4035 
2400 
4620 


1001 
2001 


1408 
3908 


KILL  DEVIL  HILLS  NC  27948-  ... 


KING  NC  27021- 

KINGS  MOUNTAIN  NC  28086-  . 
KINSTON  NC  28501-  ... . 
KINSTON  NC  23501-    . 
KITTY  HAWK  NC  27949-  ...„ 

KITTY  HAWK  NC  2794»- 

KURE  BEACH  NC  28449- 

KURE  BEACH  NC  28449-  . 
LAKE  LURE  NC  28746-  ... 
LAKE  TAWCCAMAW  NC  28450- 


LAURINBURG  NC  28352- 
LAURINBURG  NC  28352- 
LAURINBURG  NC  28352- 

LENOIR  NC  28645-  

LENOIR  NC  28645-  .....;... 
LEXINGTON  NC  27292-  .. 

LINCOLNTON  NC  28092- 


RD 
OCO  ROAD 

ECO  RD  


7.  E 


US 

9701 

1500 

24  S*1ING 


*  SR  51    MATTHEWS  NC  2810&- 


INDEPENDENCE  BLVD 

rADKINVILLE  RD  

RUN  LAKE  NORMAN 


LINVILLE  NC  28646-  

LONG  BEACH  NC  28465-  . 
LUMBERTON  NC  28358-  .. 
LUMBERTON  NC  28258-  .. 


LUMBERTON  NC  28358-  ... 
LUMBERTON  NC  28358-  . .. 
LUMBERTON  NC  28358-  .... 
MAGGIE  VALLEY  NC  27651- 
MAGGIE  VALLEY  NC  28751- 


MANTEO  NC  27954- 

MANTEO  NC  27954- 
MARION  NC  28752-  . 
MARION  NC  28752-  . 


MARS  HILL  NC  28754- 


kRENDELL  STREET 
JRIDGES  STREET  ... 


^RENDELL  ST  

S.  STERLING  ST 
MIAMI  BLVD  


lERIAL  CENTER  PARKWAY 
lOSPITALITY  CT  _ 


4700  I  lUARDIAN  DR 


4700  I  MPEROR  BLVD 


2136 

114 

HWY 

100 

6720 

4701 

7123 

218  E 

1  BICENTENNIAL 


lOCKFORD  STREET 

64  W ..„ 

114  64  W . 

TfRRACEST - 

VA.  DARE  TRAIL 

VIRGINIA  DARE  TRAIL  .... 
i  OUTH  VIRGINIA  DARE  TR 

FRONT  STREET  _ 

PARK 


MATTHEWS  NC  28105- 
MOCKSVILLE  NC  2702*-  ... 
MOORESVILLE  NC  281 15-  . 


MOREHEAD  CITY  NC  28557- 

MOREHEAD  CITY  NC  28557- 

MOREHEAO  CITY  NC  28557- 
MORGANTOWN  NC  28655- 
MORRISVILLE  NC  27560-  ... 


MORRISVILLE  NC  27560- 
MORRISVILLE  NC  27560- 

MORRISVILLE  NC  27560- 

MORR1SVILLE  NC  27560- 


1  BIC(  NTENNIAL  PARK 


HWY.  JC  12 
205  CI  lURCH  ST 
123  S)  LTER  PATH 
CORN  =R  MAGNOLIA  RD 

S  ANDHILLS  BOULEVARD 

/  RROW  DRIVE 


1041  V  AKE  TOWNE  DR 


MT.  AIRY  NC  2703O-  .  . 
MURPHY  NC  28906- 
MURPHY  NC  28906-  ...... 

MURPHY  NC  28906-  . 

NAGS  HEAD  NC  27959-  . 
NAGS  HEAD  NC  27959-  , 
NAGS  HEAD  NC  27959-  . 
NEW  BERN  NC  28560-  ... 
NEW  BERN  NC  28563^  ... 

NEW  BERN  NC  28563-  ... 


OCRACOKE  NC  27960-  . 

ORIENTAL  NC  28571-  '™ 

PINE  KNOLL  SHORES  NC  28512-" 

PINEHURST  NC  28374- 

PINEHURST-ABERDEEN  NC  2831&1"! 
RALEIGH  NC  27612-  .... 


^  EWBERN  AVE  

C  REEDMOOR  ROAD  „_... 


RALEIGH  NC  27609-  . 

RALEIGH  NC  27610-  . 
RALEIGH  NC  27612-  . 


(919)441-7211 

(919)983-5600 
(704)739-7070 
(919)527-3200 
(919)523-1400 
(919)261-4785 
(919)261-4888 
(919)458-4200 

(919)458-8742 
(704)625-2525 

(919)646-4764 

(919)277-7788 
(919)276-6555 
(919)276-6555 
(704)754-0731 
(704)754-5600 
(704)352-2333 

(704)732-001 1 

(704)733-2597 
(919)278-6026 
(919)739-8800 
(910)739-8444 

(919)671-1166 
(919)671-1166 
(910)738-2410 
(704)926-9106 
(704)926-1186 

(919)473-2101 

(919)473-3979 
(704)659-7940 
(704)559-2567 

(704)689-5722 

(704)847-5252 
(704)845-591 1 
(704)634-7310 
(704)664-6686 

(919)247-3434 

(919)247-2940 

(919)240-2300 
(704)433-9000 
(919)941-6066 

(919)481-3600 
(919)467-9444 

(919)941-6200 

(919)941-5050 

(910)789-2000 
(704)837-8030 
(704)837-8030 
(704)837-8880 
(919)441-5340 
(919)441-0454 
(919)441-7191 
(919)636-0022 
(919)63&-3585 

(919)638-3535 

(919)928-^261 
(919)249-1078 
(919)726-5168 
(919)295-6900 
(910)944-5633 
(919)782-6868 

(919)821-3400 

(919)231-8818 
(919)881-0000 
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NC0179  FAIRFIELD  INN  RALEIGH 
NORTHEAST. 

NC^48    HAMPTON  INN  CRABTREE  . 

NC0030    HAMPTON  INN  RALEIGH  

NC0354    MOTEL  6 

NC0356    MOTELS 

NCX)341     NORTH  RALEIGH  HILTON  ... 

NC0304    QUALITY  SUITES  HOTEL  .... 

NC0156  RAOISSON  PLAZA  HOTEL 
RALEIGH 

NC0171  RALEIGH  CRABTREE  MAR- 
RIOTT. 

NC0118    RAMAOA  INN  BLUE  RIDGE  . 

NC0249    RED  ROOF  INNS  

NC0250  RESIDENCE  INN  BY  MAR- 
RIOTT RALBGH. 

NC0129  SHERATON  INN  RALEIGH 
AT  CRABTREE  VALLEY. 

NC0338    COMFORT  INN  

NC0251     HOUDAY  INN  REIDSVILLE  .. 

NC0252  HOLIDAY  INN  RALEIGH 
DURHAM  AIRPORT. 

NC0009  RAOISSON  GOVERNOR'S 
INN. 

NC0216  RALEIGH  DURHAM  HOTEL 
CROWN  PARK. 

NC0253    COMFORT  INN 

NC0160    HAMPTON  INN 

NC0142    HOUDAY  INN  

NC0254    COMFORT  INN  GATEWAY  .. 

NC0180  FAIRFIELD  INN  BY  MAR- 
RIOTT RCXXf  MOUNT. 

NC0255    HOUDAY  INN  DORTCHES  ... 

NC0121  HOUDAY  INN  ROCKY 
MOUNT. 

NC0116    SUPER  8  MOTEL  

NC0167    INKEEPER  OF  ROXBORO  ... 

NC0339    ECONO  LODGE  

NC0031     HAMPTON  INN  SALISBURY 

NC0269    HOUDAY  INN  SALISBURY  ... 

NC0280    HOUDAY  INN  SAUSBURY  ... 

NC0088    SLEEP  INN  

NC0066    COMFORT  INN 

NC0192    IWILIGHT  MOTEL  

NC0054  FREEDOM  LODGE  MOTEL 
INC. 

NC0112    FAIRWAY  MOTEL  

NC0018  HAMPTON  INN  SOUTHERN 
PINES  PINEHURST. 

NC0256  HOUDAY  INN  SOUTHERN 
PINES. 

NC0050    HOTEL  BELVEDERE  

NC0306    MtO  PINES  RESORT  

NC0062    ALLEGHANY  INN  ....; 

NC0210    RUTHERFORD  INN 

NC0152    COMFORT  INN 

NC0308    COMFORT  INN 

STATESVILLE. 

NC0024    HAMPTON  INN 

STATESVILLE. 

NC0068     HOLIDAY  INN  STATESVILLE 

NC0040    HOWARD  JOHNSON  LODGE 

NC0258    RED  ROOF  INN  «1 1 3 

NC0259  CLARKDN  RESORT  AT  SEA 
TRAIL  PLANTATION, 

NC0200    DAYS  INN  THOMASVILLE  .... 

NC0055    BREEZWAY  MOTEL  

NC0260    FRIENDSHIP  INN  

NCO207  COUNTRY  SQUIRE  VIN- 
TAGE INN. 

NC0309    ECONO  LODGE  

NC0261     ECONO  LODGE  

NC0078    GRANDVIEW  LONDGE 

NC0262    HOUDAY  INN  EXPRESS  

NC0311     QUALITY  INN  

NCXJ263    COMFORT  INN 

WILLI  AMSTON. 

NC0093    ANDERSON  GUEST  HOUSE 

NC»042  BEST  WESTERN  CARO- 
UNIAN. 

NC0106    COMFORT  INN  

NC0310    COMFORT  INN 

NC0154    DAYS  INN  WILMINGTON  NC 


POBOX  13816  .... 
POBOX  12168  .... 
POBOX  13568  ... 


PO  BOX  7215 
PO  BOX  7577 


POBOX  1925 
POBOX  1925 


BOX  1946 


RT.  5  BOX  40 


2641  APPLIANCE  CT  , 


6209  GLENWOOD  AVE  

1001  WAKE  TOWNE  DR  

3921  ARROW  DR  .*.... 

1401  BUCK  JONES  RD  

3415  WAKE  FOREST  ROAD 

4400  CAPITAL  BLVD  

421  S.  SALISBURY  ST  


4500  MARRIOTT  DR  . ... 

1520  BLUE  RIDGE  RD 
3520  MAITLANO  OR  ... 
1000  NAVAHO  DR  


4501  CREEDMOOR  RD  , 


4220  SIX  FORKS  ROAD  

2100  BARNES  ST  „... 

1-40  EXIT  282  AT  PAGE  RD 


1-40  @  MIAMI  BLVD  .. 

1911  WELOON  RD 

1914WEL0ONR0 

100  HOLIDAY  OR 

200  GATEWAY  BLVD 
1200  BENVENUE  RD  . 


1-95  5350  DORTCHES  BLVD 
651  WINSTEAD  AVE.  EXIT  ... 


307  MOSS  CT  _ 

906  DURHAM  RD _.... 

1011  E.  INNES  STREET __ 

1001  KLUMAC  RD  

530  JAKE  ALEXANDER  BLVD.  S  . 

53  JAKE  ALEXANDER  BLVD  

321  BENDIX  DR 

US  421  N.  COMFORT  LN  „.... 

4520  N.  MAIN  ST  '. 

1716  E.  DIXON  BLVD 


1410  US  »1  S  ._- 
1675  HWY  «1  S 


US  HWY.  1  AT  MORGAN-  TOWN  RD 

120  W.  PENN  AVE 

1010  MIDLAND  ROAD  _.. _ 

531  N  MAIN  ST  „ 

210  RESERVATKDWOR „„„„ 

1214  MONROE  ST ^.. 

1214  GREENLANB  STREET ^.. 


715  SULUVAN  RD 


740  SULUVAN  RD  

1209  MONROE  ST 

1508  E.  BROAD  ST  .... 
211  CLUBHOUSE  RD 


CORNER    &    BARBS    &    CHANNEL 
BLVD.    . 

1201  E.  CASWELL  ST  

RT.  2  BOX  130R  


1220  W.  15TH  STREET  

1202  RUSS  AVE  

809  VALLEYVIEW  CIRCLE 

1700  WINKLER  ST 

US  421  a  268  BYPASS  

HWY.  64  BY-PASS 


520  ORANGE  ST  . 
2916  MARKET  ST 


HWY.  64  BYPASS 

1836  CAROLINA  AVENUE 
5040  MARKET  ST  


RALEIGH  NC  27604-  . 


RALEIGH  NC  27612- 

RALBGH  NC  27609-  .. 

RALEIGH  NC  27612- ..._ 

RALEIGH  NC  27606- 

RALEIGH  NC  27609- ^ 

RALEIGH  NC  27604- 

RALEIGH  NC  27601- . 

RALEIGH  NC  27612- 

RALEIGH  NC  27607- 

RALEIGH  NC  27610- 

RALEIGH  NC  27609- . .. 

RALEIGH  NC  27612- 

RALEIGH  NC  27609- 

REIDSVILLE  N(^7320- 

RESEARCH  TRIANGLE  PK  NC  27709- 

3816. 
RESEARCH  TRIANGLE  PK  NC  27709- 

RESEARCH  TRIANGLE  PK  NC  27709- 
3568. 

ROANOKE  RAPIDS  NC  27870-  

ROANOKE  RAPIDS  NC  27870- „_ 

ROANOKE  RAPIDS  NC  27870- 

ROCKY  MOUNT  NC  27804-  

ROCKY  MOUNT  NC  27804-  


ROCKY  MOUNT  NC  27804- 
ROCKY  MOUNT  NC  27804- 


ROCKY  MOUNT  NC  27801- 

ROXBORO  NC  27573-  . 

SAUSBURY  NC  28144-  __ 
SAUSBURY  NC  28144-  .... 
SALISBURY  NC  28144-  ._. 
SAUSBURY  NC  28144-  .... 
SALISBURY  NC  28146-  .... 

SANFORD  NC  27330- 

SHALLOTTE  NC  28459-  ... 
SHELBY  NC  28152-  


SOUTHERN  PINES  I^  28387- 
SOUTHERN  PINES  NC  28394- 

SOUTHERN  PINES  NC  28387- 

SOUTHERN  PINES  NC  28387- 
SOUTHERN  PINES  NC  28387- 

SPARTA  NC  28675-  

SPINDALE  NC  28160- 

STATESVILLE  NC  28677-  . 
STATESVILLE  NC  28677-  . 

STATESVILLE  NC  28677-  . 


STATESVILLE  NC  28677- 

STATESVILLE  NC  28677- 

STATESVILLE  NC  28677-  ..._ 
SUNSET  BEACH  NC  2846&- 

THOMASVILLE  NC  27360-  ... 
TOPSAIL  BEACH  NC  28445-  , 


WAOESBORO  NC  28170-  . 
WARSAW  NC  28398- 


WASHINGTON  NC  2788»-  . 
WAYNESVILLE  NC  28786- 
WAYNESVILLE  NC  28786- 
W1LKESBORO  NC  28697-  . 
WILKESBORO  NC  28697-  . 
WILLIAMSTON  NC  27892-  . 

WILMINGTON  NC  28401-  .. 
WILMINGTON  NC  28409-  .. 

WILMINGTON  NC  27892-  .. 
WILMINGTON  NC  2788&-  .. 
WILMINGTON  NC  28405-  .. 


(919)856-9800 

(919)782-1112 
(919)828-1813 
(913)782-7071 
(919)467-6171 
(919)872-2323 
(915)876-2211 
(919)834-9900 

(919)781-7000 

(919)e32*-«100 
(919)231-0200 
(919)878-6100 

(919)787-7111 

(919)787-2300 
(919)342-0341 
(919)941-6000 

(919)549-8631 

(919)941-6066 

(919)537-5252 
(919)537-7555 
(919)537-1031 
(919;937-7765 
(919)972-9400 

(919)937-6300 
(919)937-6888 

(919)977-2858 
(919)599-3800 
.(704)633-8850 
(704)637-8000 
(704)638-031 1 
(704)63&-031 1 
(704)633-5961 
(703)774-641 1 
(919)754-6801 
(704)484-2102 

(919)692-271 1 
(919)692-9266 

(919)692-8585 

(919)692-2240 
(910)692-2114 
(919)372-2501 
(704)286-3681 
(704)873-2044 
(704)873-2044 

(704)878-2721 

(704)872-4101 
(704)878-9691 
(704)878-2051 
(919)579-4350 

(919)472-6600 
(919)328-7751 

(704)694-4616 
(919)296-1727 

(919)946-7781 
(704)452-0353 
(704)456-5212 
(919)838-1800 
(910)667-2176 
(919)792-8400 

(919)343-8128 
(919)763-4663 

(919)792-8400 
(919)946-4444 
(919)799-6300 


UMI 
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NC0109  FAIRRELO  INN  BY  MAR- 
RIOTT. 

NC0108    HAMPTON  INN 

NC0165  HOWARD  JOHNSON  PLAZA 
HOTEL 

NC0119  INN  AT  ST.  THOMAS 
COURT. 

NC0347    MOTEL  6 

NC0340    ROOEWAY  INN  INT0VW4  ..... 

NC0102    WILMINGTON  HILTON  „ 

NC0202    HAMPTON  WILSON 

NC0133    OUALITY  INN  SOUTH 

NC0181    WINDSOR  MOTEL  _ 

NC0264    HOUDAY  INN  WEST  

NC0217  RESIDENCE  INN  BY  MAR- 
RIOTT. 

NC0033    STOUFFER  WINSTON 

PLAZA  HOTEL 

NC0343    COURTYARD  BY  MARRIOTT 

NC0352    MOTEL  6 

NC0314  SHERATON  INN  WINSTON- 
SALEM. 

NC0277    HOLIDAY  INN  

NC0312    SLEEP  INN  OF 

YADKINVILLE. 

ND0001     ASHLEY  MOTEL  INC  

ND0002  BEST  WESTERN  FLECK 
HOUSE 

N00003    BISMARCK  FAIRFIELD  INN  . 

ND0004    COMFORT  INN 

ND0005    FAIRFIELD  INN  SOUTH 

ND0006  HOLIDAY  INN  HOTEL  BIS- 
MARCK. 

ND0007    KELLY  INN  BISMARCK 

NDOOOe    RAOISSON  INN  BISMARCK  . 

ND0009    SELECTINN  OF  BISMARCK 

ND0051     EL  VU  MOTEL  „. 

ND0010    GOLDEN  HUB  MOTEL 

ND0078    COMFORT  INN 

ND001 1    SUPER  8  OF  DEVILS  LAKE  . 

N00012    TRAILS  WEST  MOTEL  INC  .. 

ND0052  BUDGET  INN  OF  DICKIN- 
SON INC. 

ND0053    COMFORT  INN  ..„ 

ND0013  DICKINSON  HOSPITALITY 
INN. 

ND0054    EVERGREEN  INN  

N00055    RED  COACH  INN  

ND0056    MOTEL  66 

N00014    EDGELEY  SUPER  8  MOTEL 

N00021     BEST  WESTERN  KELLY  INN 

N00057    DOUBLE-  WOOD  INN  

ND0073    ECONO  LODGE  ; 

ND0015    ECONOLOOGE  „ 

N00068    EXPRESSWAY  INN 

ND0016  FAIRFIELD  INN  BY  MAR- 
RIOTT FARGO. 

ND0017  FARGO  COMFORT  INN 
EAST.' 

ND0018  FARGO  COMFORT  INN 
WEST. 

ND0019    FARGO  COMFORT  SUITES  . 

ND0077    KELLY  INN  13TH  AVENUE  ... 

ND0059    RADISSON  HOTEL  FARGO  . 

N00022    SELECT  INN  OF  FARGO 

ND0071     SUPER  8  MOTEL  

NO0024    SUPER  8  MOTEL  

ND0076  BEST  WESTERN  TOWN 
HOUSE. 

N00025  COUNTRY  INN  AND  SUITES 
BY  CARLSON. 

N00074  ECONO  LODGE  OF  GRAND 
FORKS. 

ND0026  GRAND  FORKS  COMFORT 
INN. 

ND0O27    GRAND  FORKS  DAYS  INN  .. 

ND0028  GRAND  FORKS  FAIRFIELD 
INN. 

ND0029  HOLIDAY  INN  GRAND 
FORKS. 

ND0060    RAMADAINN  

ND0030  ROADKING  INN  COLUMBIA 
MALL 

ND0031     ROADKING  INN  INC  

ND0072    SELECT  INN 


1-94  EXIT  61 


PO  BOX  116 


306 


i.  COLLEGE  RO 


5101 
503S 


101 


HW>. 
1522  S 


200( 

783i 


425 


MARKET  ST 
MARKET  ST 


i.  SECOND  ST 


2821  MARKET  ST 

2921  MARKET  STREET  „. 

301   I.  WATER  ST  

180^S.TAR8OROST 

301  S 

KING  ST 

S.  HAWTHORNE  RO 
N.  POINT  BLVD  


I.  CHERRY  ST 


31 11|  UNIVERSITY  PARKWAY 

381  (J  PATTERSON  AVE  

5790  UNIVERSITY  PARKWAY 


1706  NORTH  LUMINA  AVENUE 
SHAflON  DRIVE  _. 


201 
122 


V, 


112C  CENTURY 
10301  INTERSTATE 
135 
605 


AVE  

AVE  . 

jy  AVE 

BROADWAY  AVE 


180a|N.  12TH  ST 
3RD  ST  .... 

H  US  83 

12&85S  .. 

5  E 

IWY.  2  E 

2  E 

2  W 

2TH  ST.  W  .. 


800 

1-94 

HWV 

HWV 

215 

HW\ 

HWM 

529 


493 
532 


IK  DR 

5TH  ST.  W  , 


2143  6TH  AVE.  W 
71  VI    12TH  ST 


INDl  STRIAL  PARK  HWY.  281  &  13 

MAIN  AVE  _ 

13TH  AVE.  S  

35TH  ST.  SW  

11TH  AVE.  NW  „ 

AVE.  S  „.;....„._... 

390a9TH  AVE 


38O0 

3333 
1401 
2516 
1340  21STi 


1407 


900 


101 
1 


000  N. 


.  MAIN  

THAYER 


35TH  ST.  S 

3825|9TH  AVE.  SW  . 


1415  35TH  ST.  S 

4207  13TH  AVE.  SW 

201  I  TH  ST.  N  _ 

1-29  1 13TH  AVE.  S  

3518  INTERSTATE  BLVD 

948  \  t  12TH  ST 

710    ST  AVE.  N 


335Q32NDi 


AVE.  S  . 

43RD  ST 

3251I30TH  AVE.  S  . 


3101  34TH  ST.  S 

305l|34TH  ST.  S 


1210  N.  43RD  ST  .. 

1205  SI.  43RD  ST  .. 
3300|30TH  AVE.  S 


SN. 


43RD  ST  ..... 
42ND  ST  ._.. 


WILMINGTON  NC  28403- 


WILMINGTON  NC  28403-  .... 
WILMINGTON  NC  28405-  .._ 


WILMINGTON  NC  28401- 


WILMINGTON  NC  28403- 

WILMINGTON  NC  28403- 

WILMINGTON  NC  28401- 

WILSON  NC  27893- 

WILSON  NC  27893- 

WINDSOR  NC  27983- _ 

WINSTON-SALEM  NC  27103- 

WINSTON-SALEM  NC  27106- 


WINSTON-SALEM  NC  27101-  „.. 


WINSTON-SALEM  NC  27105- 
WINSTON-SALEM  NC  27105- 
WINSTON-SALEM  NC  27105- 


WRIGHTSVILLE  NC  28480- . 
YADKINVILLE  NC  27055-  .... 


ASHLEY  NO  58413-  ..... 
BISMARCK  ND  58501-  . 


BISMARCK  ND  58501- . 
BISMARCK  ND  58501- '. 
BISMARCK  NO  58504-  . 
BISMARCK  NO  58501-  . 


BISMARCK  ND  58501- 

BISMARCK  ND  58504- 

BISMARCK  ND  58501- 

BOWMAN  ND  58623- „ 

CROSBY  ND  58730-  

DEVILS  LAKE  ND  58301- 
DEVILS  LAKE  ND  58301- 
DEVILS  LAKE  ND  58301- 
DICKINSON  ND  58601-  ... 


DICKINSON  ND  58601- 
DICKINSON  ND  58601- 

OICKINSON  ND  58601- 
DICKINSON  ND  58601- 
DRAYTON  ND  58225- 
EOGELEY  ND  58433- 

FARGO  ND  58103- 

FARGO  ND  58103- 

FARGO  ND  58103- 

FARGO  ND  58103- 

FARGO  ND  58103- 

FARGO  ND  58103- 


FARGO  ND  58103-  . 
FARGO  ND  58103-  . 


FARGO  ND  58103- 

FARGO  ND  58103- 

FARGO  ND  58102- 

FARGO  NO  58103- 

FARGO  ND  58103- „. 

GRAFTON  ND  58237- 

GRAND  FALLS  NO  58203- 


GRAND  FORKS  ND  58201-  . 

GRAND  FORKS  ND  58203-  , 

GRAND  FORKS  ND  58201-  . 

GRAND  FORKS  ND  58201-  . 
GRAND  FORKS  ND  58201-  . 


GRAND  FORKS  ND  5820»-  , 


GRAND  FORKS  ND  58203- 
GRAND  FORKS  ND  58201- 


GRAND  FORKS  NO  58201- 

GRAND  FORKS  ND  58201-  ... 


(919)392-6767 

(919)395-5045 
(919)392-1101 

(919)34^1800 

(910)762-0120 
(910)76»-3318 
(919)763-6900 
(919)243-^171 
(919)243-6165 
(919)794-:3444 
(919)765-6670 
(919)759-0777 

(919)725-3500 

(910)727-1277 
(910)661-1588 
(910)767-9595 

(919)256-2231 
(910)679-5000 

(701)288-3441 
(701)255-1450 

(701)223-9022 
(701)223-1911 
(701)223-9293 
(701)255-«000 

(701)223-8001 
(701)258-7700 
(701)223-8060 
(701)523-^224 
(701)965-9368 
(701)662-€760 
(701)662-8656 
(701)552-5011 
(701)225-9123 

(701)264-7300 
(701)227-1853 

(701)225-6606 
(701)227-4310 
(701)454-6464 
(701)493-2075 
(701)282-2143 
(701)235-3333 
(701)232-3412 
(701)232-3412 
(701)235-3141 
(701)235-1167 

(701)280-9666 

(701)282-9596 

(701)237-5911 
(701)277-8821 
(701)232-7363 
(701)282-6300 
(701)232-9202 
(701)352-0888 
(701)74&-5411 

(701)775-5000 

(701)746-6666 

(701)775-7503 

(701)775-0060 
(701)775-7910 

(701)772-7131 

(701)775-3951 
(701)746-1391 

(701)775-0691 
(701)775-0555 
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ND0032    AMIGO  MOTEL 

ND0033    JAMESTOWN        COMFORT 

INN. 

ND0034    STARLITE  MOTEL  

ND0035    SWANEE  MOTEL  

ND0061     CENTRAL  FLYWAY  OUTFIT- 
TERS. 

ND0036    DON'S  MOTEL  

NO0037    BEST     WESTERN     SEVEN 

SEAS  INN  &  CONFERENCE  CTR. 

ND0038    RIVER  RIDGE  INN  

ND0062    BEST     WESTERN     SAFARI 

INN. 

ND0075    COMFORT  INN 

ND0063    DAYS  INN  MINOT  ..... 

ND0064    ECONO  LODGE  

ND0039    HO  HUM  MOTEL  „.. 

ND0065    HOLIDAY  INN  MINOT  

ND0040    MINOT  FAIRFIELD  INN 

ND0041     SELECT  INN  OF  MINOT 

NO0O42    SHERATON  INN  RIVERSIDE 

N00043    FETTIG  MOTEL 

ND0044    TRAVEL  HOST  MOTEL  OF 

OAKES INC 
ND0045    THE  BUNKHOUSE  MOTEL  .. 
ND0046    NORTHERN  LIGHTS  MOTEL 

ND0066    LINCOLN  PARK  MOTEL  

N00067    SUPER  EIGHT  MOTEL  

N00047    WAHPETON  COMFORT  INN 
N00023    SCOTTWOOO  MOTEL  INC  .. 

ND0068    SUPER  8  MOTEL  

N00048    GATEWAY  INN 

ND0049    EL  RANCHO  MOTOR  HOTEL 

ND0069    SUPER  8  LODGE 

N00070    THE  KENSINGTON  

N00050    TRAVEL  HOST  MOTEL  

NE0041    SUPER  8  MOTEL  

NE0042    SUPER  8  MOTEL  _.. 

NE0043    AMERIC:AN  FAMILY  INN  

NE0044  BELLEVUE  SUPER  8  MOTEL 
NE0045    BEST      WESTERN      WHITE 

HOUSE  INN. 

NE0104    RATH  INN  _ 

NE0092  BELL  MOTOR  INN  &  REST  .. 
NE0092  BELL  MOTOR  INN  &  REST  .. 
NE0046    BROKEN    BOW    SUPER    8 

MOTEL 
NE0046    BROKEN    BOW    SUPER     8 

MOTEL 

NE0047    BUNKHOUSE  MOTEL  

NE0048    ECONOMY  9  MOTEL  

NE0093    THE  COTTONWOOD  INN  ..... 

NE0093    THE  COTTONWOOD  INN  

NE0050    COLUMBUS       SUPER       8 

MOTEL. 

NE0049    ECONOLOOGE  

NE0049    ECONOLOOGE  _ 

NE0080    NEW  WORLD  INN  

NE0080    NEW  WORLD  INN  

NE0078    FREMONT  COMFORT  INN  ... 

NE0051     HOLIDAY  LODGE  

NE0053    BUNK      HOUSE      BED      & 

BREAKFAST. 

NE0106    COMFORT  INN  

NE0054    DAYS  INN  „... 

NE0055    ECONOLOOGE 

NE0056    INTERSTATE  HOLIDAY  INN  . 

NE0109    MOTEL  6 

NE0052    SUPER  8  MOTEL  

NE0057    RATH  INN  

NE0057    RATH  INN  

NE0057    RATH  TRAVELERS  INN 

NE0103    SUPER  8 

NE0058    PLAINS  MOTEL  

NE0108    COMFORT  INN  OF 

KEARNEY. 

NE0059    HOLIDAY  INN  „ 

NE0101     SUPER  8  MOTEL 

NE0060    SUPER  8  MOTEL 

NE0060    SUPER  8  MOTEL  

NE0061     ECONOLOOGE  

NE0061     ECONOLOOGE  

NE0061     ECONOLOOGE 

NE0107  LEXINGTON  COMFORT  INN 
NE0062    SUPER  8  MOTEL  


PO  BOX  100 


PO  BOX  578 


POBOX47 


PO  BOX  854 
PO  BOX  854 


PO  BOX  446 
PO  BOX  446 


PO  BOX  409  ... 
HC  91  BOX  29 


RR  1  BOX  136 


PO  BOX  117 
PO  BOX  117 
PO  BOX  775 
PO  BOX  775 
PO  BOX  775 


404  W.  10THST... 
811  20THST.  SW 


1610  BUSINESS  LOOP  E 

1009  12TH  AVE.  SE 

RR  BOX  K6  


HWY.  83RD  S _. 

2611  OLD  RED  TRAIL 

2630  OLD  RED  TRAIL 
1510  26TH  AVE.  SW  ... 


83 


1515  22ND  AVE.  SW  

2100  4TH  ST.  SW  

1937  N.  BROADWAY  US  HWY 
2805  HWY  2  4  52  BYPASS  W  .... 

2315  N.  BROADWAY  

900  24TH  AVE.  SW 

US  83  a.  22ND  AVE.  NW  ....„ 

2200  BURDICK  EXPRESSWAY  E 

HWY.  3  

401  MAIN  AVE  


HWY.  5  E  

94  LINCOLN  AVE  . 
822  11THST.  SW 
209  13  ST.  S  


825  E.  MAIN 

103  1ST  AVE.  W  

1623  2ND  AVE.  W  . 

2324  2ND  AVE.  W  ...._. 

1001  W.  24TH  ST 

3801  2ND  AVE.  W 

1025  E.  4TH  ST 

3210  N.  6TH  ST  

1110  FORT  CROOK  RO.S. 
303  S.  FORT  CROOK  RO  ... 
305  N.  FORT  CROOK  RO  .. 


RRl,BOX268E  

NORTH  HIGHWAY  385  , 

N.  HWY.  385 

215  E.  S.  E  ST  


215  E.  S.  E  ST 


E.  HWY.  6  &  34  .... 
1201  W.  HWY.  20  , 

802  2N0  ST _., 

802  2N0  ST 

3324  20TH  ST  ...... 


3803  23RD  ST 

3803  23RD  ST 

265  33RD  AVE  

265  33RD  AVE  

1649  E.  23RD  AVE  . 
1220  E.  23RD  ST  ... 


3535  W.  STATE  ST 

2620  N.  DIERS  AVE  .„.. 
3205  S.  LOCUST  ST  .... 
7838  S.  US  HWY.  281  , 
3021  S.  LOCUST  ST  .... 

1250  N.  DIERS  AVE 

13006  238TH  STREET. 
13006  238TH  ST  „. 


2200  N.  KANSAS  AVE 

619  W.  HWY.  6 

903  2ND  AVE.  S 


301  S.  SECX)ND  AVE 

15W.  8THST 

1-80  &  HWY  71Y  71  ... 

1-80  &  HWY.  71  „.„ 

1-80  &  HWY  283 

1-80  &  HWY  283 

1-80  &  HWY.  283 

2810  S.  RIDGE  ST  ..., 
RR  2.  BOX  149U  


HARVEY  ND  58341- 

JAMESTOWN  ND  58401- 

JAMESTOWN  ND  58401- 
JAMESTOWN  ND  58401- 
KRAMER  ND  58748-  


LINTON  ND  58552-  ... 
MANDAN  ND  58554- 

MANOAN  ND  58554- 
MINOTND  58701-  .... 


MINOT  ND  58701- 

MINOT  ND  58701- 

MINOT  ND  58701-  _: 

MINOT  ND  58701- 

MINOT  ND  58701- ™ 

MINOT  ND  58701- 

MINOT  ND  58701-  .....:„. 

MINOT  ND  58701- 

NAPOLEON  ND  58561- 
OAKES  ND  58474-1240 


POWERS  LAKE  NO  58773- 

ROLLA  ND  58375- 

UNDERWCXDO  ND  58576-  .. 
VAUEY  CITY  ND  58072-  ... 

WAHPETON  ND  58075- 

WASHBURN  ND  58577-  

WEST  FARCjO  ND  58078-  .. 
WESTHOPE  ND  5859»-  ..„.. 

WILUSTON  ND  58801- 

WILLISTON  ND  58801- 

WILLISTON  ND  58801-  .._„. 

WILLISTON  ND  58801- 

AINSWORTH  NE  69210- 

BEATRICE  NE  68310- 

BELLEVUE  NE  68005- 
BELLEVUE  NE  68005- 
BELLEVUE  NE  68005- 

BLAIR  NE  68008-  

BRIDGEPORT  NE  69336-  .. 
BRIDGEPORT  NE  69336-  .. 
BROKEN  BOW  NE  68822-  . 


BROKEN  BOW  NE  68822- 


CAMBRIDGE  NE  69022-  

CHADRON  NE  69337-  

CHAPPELL  NE  69129-0446 
CHAPPELL  NE  69129-0446 
COLUMBUS  NE  68601-  


COLUMBUS  NE  68601- 
COLUMBUS  NE  68601 - 
COLUMBUS  NE  68601- 
COLUMBUS  NE  68601- 
FREMONT  NE  63025-  .. 
FREMONT  NE  68025-  .. 
GORDON  Nc  69343-  ... 


GRAND  ISLAND  NE  68803- 
QRAND  ISLAND  NE  68803- 
GRAND  ISLAND  NE  68801- 
GRAND  ISLAND  NE  68801- 
GRAND  ISLAND  NE  68801- 
GRANO  ISLAND  NE  68803- 
GREENWOOO  NE  68366-  . 
GREENWOOD  NE  68366-  ., 
GREENWOOD  NE  68366-  . 

HASTINGS  NE  68901- 

HOLDBEGE  NE  68949-  

KEARNEY  NE  68847-  

KEARNEY  NE  68848-  

KEARNEY  NE  68847-  

KIMBALL  NE  69145-  

KIMBAUNE  69145-  

LEXINGTON  NE  68850- 

LEXINGTON  NE  68850- 

LEXINGTON  NE  68850- 

LEXINGTON  NE  68B50- 

LEXINGTON  NE  68650- 


(701)324-2510 
(701)252-7125 

(701)252-5111 
(701)252-2363 
(701)359-4422 

(701)254-5457 
(701)663-7401 

(701)663-0001 
(701)852-4300 

(701)852-2201 
(701)852-3646 
(701)852-5600 
(701)852-2191 
(701)852-4161 
(701)838-2424 
(701)852-3411 
(701)852-2504 
(701)754-2520 
(701)742-3403 

(701)464-5200 
(701)477-6164 
(701)442-3486 
(701)845-1140 
(701)642-1115 
(701)352-0888 
(701)282-7121 
(701)245-6441 
(701)572-6321 
(701)572-8371 
(701)774-0424 
(701)774-0041 
(402)387-0700 
(402)223-3536 
(402)291-0804 
(402)291-1518 
(402)293-1600 

(402)426-2340 
(308)262-0557 
(308)262-0557 
(800)848-8888 

(800)848-8888 

(308)697-4540 
(308)432-3119 
(308)874-3250 
(308)874-3250 
(402)563-3456 

(402)564-9955 
(402)564-9955 
(402)564-1492 
(402)564-1492 
(402)721-1109 
(402)727-1110 
(308)282-0679 

(308)381-7788 
(308)384-8624 
(308)384-1333 
(308)384-7770 
(308)384-4100 
(402)727-4445 
(402)944-3313 
(402)944-3313 
(402)944-3313 
(402)463-8888 
(308)995-8646 
(308)237-5858 

(308)237-3141 
(308)234-5513 
(308)235-4888 
(308)235-4888 
(308)324-5601 
(308)324-6601 
(308)324-5601 
(306)324-3747 
(308)324-7434 
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COfiNHUSKER  HOTEL  . 

DAYS  INN  OF  LINCOLN 

EOONO  LODGE  

G«EAT  PLAINS  MOTEL  INC 

HAMPTON  INN 

KINGS  INN  MOTEL  „ 

LINCOLN  COMFORT  INN  ..„. 

MOTEL  6  _ „ „... 

RAMAOA     HOTEL     DOWN^ 


NE0063 
NE0064 
NE0098 
NE0099 
NE0065 
NE0066 
NE0077 
NE0111 
NE0067 

TOWN. 

NEOOea    RESIDENCE   INN  BY  MAR- 
RIOTT. 

NEOOei    SHARON  MOTEL  _. 

NE0069    TOWN  HOUSE  MOTEL 

NEOOea    CEDAR  MOTEL  

NE0110    CHIEF    MOTEL    AND    RES-" 
TAURANT. 

NE0083    SUPER  8  MOTEL 

NE0070    APPLE  WN  

NE00e4    TWO  RIVERS  SALOON  AND 
HOTEL 

NE0071    ECO  LUX  INN  _ 

NEOOee    COMFORT  INN 

NE0085    HOLIDAY       INN       NORTH 
PLATTE. 

NE0094    LUXURY  INN  

NE0095    MOTEL  6 _      Z' 

NE0072    SUPER  8  MOTEL I_  ' 

NE0066    THE  STOCKMAN  INN  

NE0073    TRAVELERS  INN 

NE0074    GOLDEN  HOTEL  _ 

NE0075    OTJEILL  SUPER  8  MOTEL  .. 
NE0078    OGALUU  COMFORT  INN  _ 

NE0001    SUPER  8  MOTEL  

NE0004    BEN  FRANKLIN  MOTEL  ..  _ 
NE0003    BEST  WESTERN-CENTRAL 

EXECUTIVE  CENTER. 
NE0002    BEST       WESTERN       NEW 

TOWER  INN. 
NE0005    BEST  WESTERN  REGENCY 

WEST. 
NE0006    CLUBHOUSE  INN  . ..    . 
NE0007    DAYS  INN  DOWNTOWN 

NE0097    EOONO  LODGE  Z." 

NE0091     EMBASSY  SUITES  OMAHA  . 

NE0087    FIRESIDE  SUITES 

NE0009    HAMPTON  INN 

NE0008    HAMPTON  INN  ' 

NE0010    HAMPTON  INN  SW   . 
NE0007    HOLIDAY  INN  EXPRESS  .    . 
NE0011    HOMEWOOD  SUITES 

NE0012    LA  QUINTA  INN  #281 1 

NE0013    LEISURE  INN 

NE0014    MOTEL  6 __" 

NE0015    OAK  CREEK  INN ~' 

NE0079  OMAHA  COMFORT  INN  ..„ 
NE0016  OMAHA  MARRIOTT  HOTEL 
NE0017    OMAHA  SLEEP  INN  .. . 

NE0017    OMAHA  SLEEP  INN  _.I 

NE0013    PARK  INN  HOTEL   . 
NE0019    RADISSON  REDICK  TOWER 

HOTEL 
NE0020    RED  LION  HOTEL  .. 
NE0021     RESIDENCE   INN   BY  MAFU 

RIOTT. 
NE0022    SAVANNAH  SUITES  HOTEL 
SHERATON  INN  OMAHA  .. 

TOV.-N  HOUSE  INN  

WAYSIDE  INN  MOTEL  ; 

AIRPORT  MOTEL  

PUMP  S  PANTRY  MOTEL  .. 
LIBERTY  LODGE  MOTEL  „. 
WAYWARD  INN  MOTEL  ._  .. 

MEADOWLARK  MANOR 

JOHNNIE  S  MOTEL 

SCOTTSBLUFF     COMFORT 


3  O  S.  13TH  ST 

a  »20  NW  12TH  ST  „_ 
5  «X)  CORNHUSKER 

2  '32  "0"  ST  . 

1  101  W.  BOND  CIR 

3  ilO  CORNHUSKER  HWY  . 

2  140  NW  12TH  ST  . 

3  01  NW  12TH  ST  . 
1  1  N.  9TH  ST 

a  0  S.  68TH  PL 


i:  00  E.  C  ST 
2W.BST  .. 


..._ 

-^^ 

»••»..  ».«...^...».M 

— 

—. ..  •.»....  .„  ......... 

PO  BOX  2003  . 

— 

:„•  •"  •  :\ 

1  03E.  BST  .._. 
54?  S.  11THST. 


_.     21  4-12  PARK  AVE  , 


NE0O23 
NE0024 
NE0025 
NE0026 
NE0027 
NE0028 
NE0029 
NE0030 
NE0031 
NE0032 

INN. 
NE0033 
NE0035 
NE0034 
NE0036 


SUPER  8  MOTEL  

SUPER  8  MOTEL  

SIDNEY  ECONO  LODGE 

THE  OLD  BOARDING 
HOUSE  B  &  B. 

NE0088    ECONO  LODGE  „.„  .    „ 

NE0037    MARINA  INN 

NE0037    MARINA  INN 


11  09  KRENZIEN  DR 

2i  01  S.  JEFFERS  _.• 

J<  T.  US  83  4  i-80  V-- 


-     2i) 


31  H  S.  JEFFERS  . 
1^  S.  JEFFERS  . 
EUGENE  AVE 


6(  ?  E.  4TH  ST 

AC  J  E.  DOUGLAS  ST 

E.  HWY.  20 

11)1 


PONY  EXPRESS  RD 

E.  A  ST.  S  ._ „ 

14JITH  ST  A  1-80  , 


SO) 


36  «  S.  72ND  ST.  AT  1-80 
77  i4  DODGE  ST 


90  I  S.  107TH  ST  ... 


1 
3 
35 
72 

11 


30  11 


72  0 


161  > 


69S> 


430} 


4d8^ 

139^9 

783  1 

N. 

232) 

1401 

117 


UNCOLN 
UNOOLN 
UNCOLN 
LINCOLN 
UNCOLN 
UNCOLN 
LINCOLN 
UNCOLN 
UNCOLN 


NE68S0fr- 
NE68S21-. 
NE  68507-  . 
NE  68510-  . 
NE  68521-  . 
NE  68504- . 
NE  68521-  . 
NE  68521-  . 
NE  68508- . 


'17  CORNHUSKER  HWY... 
44  M  ST 


UNCOLN  NE  68510-  . 

LINCOLN  NE  68521-  . 
UNCOLN  NE  68508-  . 
MCCOOK  NE  69001- 
MCCOOK  NE  69001- 


MCCOOK  NE  69001- 

NEBRASKA  CITY  NE  68410- 
NIOBRARA  NE  68760- 


NORFOU  NE  68701-    „ 
NORTH  PLAUE  NE  69101- 
NORTH  PLATTE  NE  69101- 

NORTH  PLATTE  NE  69101- 
NORTH  PLATTE  NE  69101- 
NORTH  PLATTE  NE  69101- 
NORTH  PLATTE  NE  69103- 
NORTH  PLAUE  NE  69101- 

OTiBLL  NE  68763- 

OtIEia  NE  68763- 

OGALLALA  NE  69153- 

OGALLALA  NE  69153- 

OMAHA  NE  68138-  

OMAHA  NE  68124-3586 

OMAHA  NE  68114- 


.    OMAHA  NE  68114 


1  i15l 


MIRACLE  HILLS  DR 

CHICAGO  ST 

1  S.  84TH  ST 

CEDAR  ST  

♦25NST  _...__ 

S.  72ND  ST  .. _ 


331  1 

97:  0  W.  DODGE  ST 

10  28  L  ST  _ 

30  1  CHICAGO  ST  .». 

70  0  HASCALL  ST 

33i  0  N.  104TH  AVE  .... 

48  5  L  ST  „ 

10;08MST  ...._ 

28<  8  S.  72ND  ST  

10^19  S.ST, 


10*0  REGENCY  OR 
25J  5  ABBOTT  DR 
25:  5  ABBOTT  OR 
93(  5  S.  145TH  ST  . 
1504  HARNEY  ST  . 


DODGE  ST 
DODGE  ST 


S.  107  AVE  .._. 

S.  118THST..., 
GOLD  CIR  ..... 

,  DODGE  ST 

IWY.  11  

LST 


OMAHA 
OMAHA 
OMAHA 
OMAHA 
OMAHA 
OMAHA 
OMAHA 
OMAHA 
OMAHA 
OMAHA 
OMAHA 
OMAHA 
OMAHA 
OMAHA 
OMAHA 
OMAHA 
OMAHA 
OMAHA 
OMAHA 
OMAHA 


NE  68154- 
NE  58131- 
NE  68124- 

NE  68124-  

NE  68137- 

NE  68124-  „„.. 

NE  68114- 

NE  68127-  

NE  58131- 

NE  68106-  

NE  68.34-3764 

NE  68117-  

NE  68127-  _ 

NE  68124-  

NE  68137- 

NE  68114-  _..„.. 

NE  68110- 

NE  68110- 

NE  68138- 

NE  68102- 


GOLD  COAST  RD 
S.  NEBRASKA  ST 

241  W.  9TH  AVE  _ 

222  W.  16TH  ST 

201^  DELTA  DR 


220! 
S.  h  WY 
730  E 
130 


DELTA  DR 

15 __ 

JENNIFER  LN 
11THAVE 


OMAHA  NE  68102- 
OMAHA  NE  6813?- 

OMAHA  NE  68127- 
OMAHANE68137- 
OMAHA  NE  68144- 
OMAHANE68114- 
OflO  NE  68862- 


ORD  NE  68862- 

PAPH.UON  NE  68128- 
PONCA  NE  68770- 


440J  DAKOTA  AVE  .._ 
4TH,&  B  STREETS  .__ 
4TH|4  B  STS 


RED  CLOUD  NE  68870-  „„ 

SCHUYLER  NE  68661- , 

SCOTTSBLUFF  NE  69381- 

SCOTTSBLUFF  NE  63361-  , 

SEWARD  NE  68434- 

SIDNEY  NE  69182- 

SIDNEY  NE  69162- 


SOUTH  SIOUX  CITY  NE  68776- 
SOUTH  SIOUX  CITY  NE  68776- 
SOUTH  SIOOX  CHY  NE  68778- 


(40SH74-7474 
(402)475.^616 
(402)464-€971 
(402)47fr-3253 
(402)474-2060 
(402)466-2324 
(402)475-2200 
(402)475-3211 
(402)475-«011 

(402)483-4900 

(402)475-2691 
(402)475-3000 
(306)345-7091 
008)345-3700 

(308)345-1141 
(402)873-6616 
(402)857-3340 

(402)371-7157 
(306)532-6144 
(306)532-«090 

(308)532-9321 
(306)534-6200 
O08)S32~(224 
006)634-3830 
(306)534-4020 
(402)33»^t436 
(402)336-3100 
(308)284-4028 
008)284-2076 
(402)895-2200 
(402)397-3700 

(402)^3-6500 

(402)397-8000 

(40^496-7500 
(402)345-2222 
(402)361-4321 
(402)397-5141 
(402)331-0101 
(402)391-8129 
(402)391-5300 
(402)593-2380 
(402)345-2222 
(402)307-7500 
t402)493-1900 
(402)733-4000 
(402)331-3161 
(402)397-7137 
(402)592-2882 
(402)399-9000 
(402)342-2525 
(402)342-2525 
(402)895-2565 
(402)342-1500 

(402)346-7600 
(402)653-8896 

(402)592-8000 
(402)885-1000 
(402)333-3777 
(402)391-7100 
(30e)72&-3649 
(308)728-7996 
(402)339-0666 
(402)755-2237 
(402)746-3550 
(402)352-6454 
(308)632-7510 

006)635-1600 
(402)643-3388 
(306)254-5011 
(308)254-3666 


(402)494-4114 
(402)494-(000 
(402)494-4000 


Federal  Register  /  Vol.  59,  No.  231  /  Friday,  December  2,  1994  /  Notices  62101 


PLAINS  MOTEL 

K  D  INN  MOTEL 

HOTEL  WILBER  B&B 

SUPER  8  LODGE  

SUPER  8  LODGE  

YORK  COMFORT  INN  

YORKSHIRE  MOTEL 

YORKSHIRE  MOTEL 

GLYNN  HOUSE  INN  

ATTITASH  MT  VILLAGE  

EAST     BRANCH     RESORT 

NEW  ENGLAND  INN  

NORTH  COLONY  MOTEL  .... 

OLD  FIELD  HOUSE  

PERRY'S    MOTEL    &    COT- 


NE0038 
NE0039 
NE0089 
NE0Q4O 
NE0040 
NE0100 
NE0090 
NE0090 
NH0071 
NH0008 
NH0265 

LTD. 
NH0135 
NH0141 
NH0146 
NH01S1 

TAGES. 
NH0184    SKY  VALLEY  MOTEL  .... 
NH0201     SWISS  CHALET  MOTEL 
NH0207    THE     COUNTRY     INN 

BARUETT. 
NH0208    THE  FOREST  A  COUNTRY 

INN. 

NH0262    VILLAGER  MOTEL  

NH0009    BEDFORD  MOTOR  INN 

NH0010    BEDFORD  VILLAGE  INN  

NH0086    HIUBRCXDK  MOTEL  

NH0176    SHARATON  WAYFARER  INN 

NH001 1    BERUN  MOTOR  INN  

NH0222    TRAVELER  MOTEL 

NH0155    PINEWOOD  MOTEL 

NH0048    DANIEL  WEBSTER  MOTOR 

LODGE. 

NH0102    KETTLE  &  CRANE  INN  

HAMPTON  INN  

BRETTON  ARMS  INN  

BRETTON  WOODS  MOTOR 


AT 


PO  BOX  532 
PO  BOX  532 


PO  BOX  719 


P0B0X1 


RT.  302 


MOUNT 


WASHINGTON 
HEDGE     BED     & 


COUNTY 
HOUSE      & 


NH0248 

NH0020 

NH0021 

INN. 

NH0235 

HOTEL 
NH0113    MAPLE 

BREAKFAST. 
NH0O52    DELE  MOTEL 
NH0034    COLEBROOK 

CLUB  &  MOTEL 
NH0035    COLEBROOK 

MOTEL. 
NH0138    NORDIC  MOTEL 
NH0142    NORTHERN 

MOTEL. 
NH0022    BRICK  TOWER  MOTOR  INN 

COMFORT  INN 

ECONO  LODGE  

RAMADA  INN  

CONWAY  VALLEY  INN  

LABNON-S  MOTOR  LODGE  . 
MERRILL  FARM  RESORT  .... 

WHITE  DEER  MOTEL 

ROBERT     FROST     MOTOR 


COMFORT 


NH0037 
NH0266 
NH0160 
NH0040 
NH0105 
NH0122 
NH0226 
NH0167 

INN. 
NH0205 
NH0245 
NH0055 
NH0070 
NH0085 


THE  BALSAMS  HOTEL 

DOVER  DAYS  INN  BLDG  2  .. 

DOVER  DAYS  INN  BLOG  1  .. 

FRIENDSHIP  INN  ,. 

HIGHLAND    FARM    BED    & 
BREAKFAST. 

NH0257    SILVER  ST  INN  

NH0218  THE  NEW  ENGLAND  CEN- 
TER. 
NH0186 
NH0210 
NH0028 
NH0061 
NH0063 
NH0062 
NH0107 
NH0254 
NH0194 
NH0046 
NH0068 
NH0069 


P0B0X2 


SNOW  VILUGE  INN  

THE  INN  AT  CRYSTAL  LAKE 

CHEBACCO  RANCH  

EFFINGHAM  INN 

EXETER  INN  

ELLA  RIVER  MOTEL 

LEDGELAND  _. 

RED  COACH  INN  a 

SUGAR  HILL  INN  

DAIRY  KING  MOTEL 

FRANKUN  MOTEL 

FREEDOM   HOUSE   BED  & 
BREAKFAST 

NH0240    B  MAE'S  RESORT  INN  

NH0076    GUNSTOCK  COUNTRY  INN  . 


PO  BOX  12 


1540  IDAHO  ST . 

311  E.  7THST 

203  S.  WILSON  

1-80  4  HY  81  

1-80  4  HWY.  81  

3815  S.  LINCOLN  AVE  .._..... 
3402  SOUTH  LINCOLN  AVE 

3402  S.  UNCOLN  AVE  

43  HIGHLAND  ST  


RT.  16A  , 


RT.  16A  . 


RT.  16A  . 


410  S.  RIVER  RD 

2  OLD  BEDFORD  RD 

360  RT.  101 

121  S.  RIVER  RD 


188  KING  ST  


215  KING  ST 

515  S.  ST 

RT.  302 

RT.  302 


S.  MAIN  ST 


24  SULLIVAN  ST  , 
RR.  1  .-4 


414  S.  MAIN  ST 

71  HALL  ST  

GULF  ST 


RT.  16  

WILDER  ST  

RT.  16  

RT.  16  

185  ROCKINGHAM  RD  . 


481  CENTRAL  AVE 
481  CENTRAL  AVE 
181  SILVER  ST  ...... 


103  SILVER  ST 


RT.  153  ..- 


90  FRONT  ST 

RT.  11  . 

WAaACEHILLRD 

394  N.  MAIN  ST 

N.  MAIN  ST  , 


17  HARRIS  SHORE  RD  

580  CHERRY  VALLEY  RD 


SUPERIOR  NE  68978-  . 

WAYNE  NE  68787-  

WILBER  NE  68465- 

YORK  NE  68467- 

YORK  NE  68467-  

YORK  NE  68467-  

YORK  NE  68467-  

YORK  NE  68467-  

ASHLAND  NH  03217-  ., 
BARTLETT  NH  03838-  , 
BARTLETT  NH  03836- 

BARTLETT  NH  03838- 
BARTLETT  NH  03838- 
BARTLETT  NH  03838- 
BARTLETT  NH  03838- 

BARTLETT  NH  03838- 
BARTLETT  NH  03838- 
8ARTLETT  NH.03838- 

BARTLETT  NH  03838- 


BARTLETT  NH  03838-  .... 

BEDFORD  NH  03102- 

BEDFORD  NH  03102- 

BEDFORD  NH  03102- 

BEDFORD  NH  03102-  ._.. 

BERUN  NH  03570-  

BERUN  NH  03570-  

BETHLEHEM  NH  03574- 
BOSCAWEN  NH  03301- 

BOSCAWEN  NH  03301-  

BOWCAWEN  NH  03301-  

BRETTON  WOODS  NH  03575- 
BRETTON  WOODS  NH  03575- 

BRETTON  WOODS  NH  03575- 

CHARLESTOWN  NH  03603-  .... 


CLAREMONT  NH  03743-  . 
COLEBROOK  NH  03576-  . 

COLEBROOK  NH  03576-  . 

COLEBROOK  NH  03576- . 
COLEBROOK  NH  03576-  . 


CONCORD  NH  03301- 
CONCORD  NH  03301- 
CONCORD  NH  03301- 
CONCORD  NH  03301 - 
CONWAY  NH  0381 8- 
CONWAY  NH  03818- 
CONWAY  NH  03818- 
CONWAY  NH  03818- 
DERRY  NH  03038-  .... 


DIXVILLE  NOTCH  NH  03576- 

DOVER  NH  03820- 

DOVER  NH  03820- 

DOVER  NH  03820- ~... 

DOVER  NH  03820- -.. 


DOVER  NH  03820-  .... 
DURHAM  NH  03824-  . 


EATON  NH  03832-  

EATON  CENTER  NH  03832- 

EFFINGHAM  NH  03814-  

EFFINGHAM  NH  03814-  

EXETER  NH  03833- 

FARMINGTON  NH  03835-  .. 
FRANCONIA  NH  03580-  ..... 

FRANCONIA  NH  0358O-  

FRANCONIA  NH  03580-  

FRANKUN  NH  03235- 

FRANKLIN  NH  03235- 

FREEDOM  NH  03836-  


GILFORD  NH  03246- 
GILFORD  NH  03246- 


(402)879-3245 

(402)375-1770 

(402)821-2020 

(402)362-3388 

(402)362-3388 

(402)362-6555 

(402)362-6633 

(402)362-6633 

(603)966-3775 

(      )      - 

(603)359-9060 

(      )      - 
(      )      - 

(603)356-5478 
(      )      - 

(      )      - 
(603)356-2232 
(      )      - 

(603)356-9772 

(      )      - 
(603)627-6800 
(603)472-2001 
(603)472-3788 
(603)622-3766 
(      )      - 
(      )      - 
(      )      - 
(603)796-2136 

(603)796-2261 
(603)224-5322 
(603)278-1000 
(603)278-1000 

(      )      - 

(603)826-5237 

(603)542-9657 
(603)237-5566 

(       )      - 

(      )      - 
(      )      - 

(603)224-9565 

(603)226-4100. 

(503)224-401 1 

(       )      - 

(603)447-3858 

(603)447-6216 

(603)447-3866 

(603)447-5366 

(603)432-5567 

(      )      - 
(603)742-0400 

(603)742-0400 
(603)742-4100 
(       )      - 

(603)743-3000* 
(      )      - 

(  )  - 
(603)447-2120 
(  )  - 
(  )  - 
(603)772-5801 
(  )  - 
(  )  - 
(603)823-7422 

(      )      - 
(603)934-331 1 
(603)934-4744 
(       )      - 

(603)293-7526 
(603)293-4307 


UMI 


62102 
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NH0042 
NH0109 
NH0139 
NH0183 
NH0206 
NH0006 
CLUB. 
NH0007 
NH0036 
NH0073 
NH0132 
NH019) 
NHQ238 
NH0220 
NH0221 
NH0023 

NHOOei 

NHooez 


NH0126    MISTY    HARBOR    RESORT 
HOTEL 

NH0e52    ONE  GILFOflO  PLACE  

COVERED  BRIDGE  HOUSE 
UNDERHOF  MOTOR  INN  .... 
NORDIC  VILLAGE  RESORT  . 

ST0RY8R00K  MOTEL 

THE  BfeRNERHOF  INN 

APPALACHIAN     MOUNTAIN 


ARIES  MOTOR  INN  

COLONIAL  COMFORT  INN  . 

GORHAM  MOTOR  INN  . 

MT.  MADISON  MOTEL  

STONE  HOUSE  MOTEL 

TOURIST  VILLAGE  MOTEL  .. 
TOURIST  VILLAGE  MOTEL  .. 
TOV/N  &  COUNTRY  MOTEL 
B'JDGET      HOST      STONE 
.UN. 

HAMPTON  MOTOR  INN  ^ 

HAMPTON     VILLAGE     RE- 


SORT 

NH0144    OCEANSIDE  HOTEL  „ 

NH0174    SEA  SPIRAL  SUITES  .. .. 
NH0256    SEA       SQUIRE       MOTOR 

LODGE. 
NHQ239    ASHWORTH  HOTEL  INC 
NH0080    HAMPTON  HOUSE  HOTEL 

NH0101     KENTVILLE  HOTEL 

NH0099    JOHU  I^NCOCK  INN 

NH0063    HANOVER  INN  

NH0116    MAPLE      TREE      BED      & 

BREAKFAST. 
NH0O18    BLACK      HORSE      MOTOR 

COURT. 

NH0019    BOULDERS  MOTEL _ 

NH0T10    LITTLE  HOLLAND  COURT 
NH0146    OLD      COLONIAL      EAGLE 

MOTEL 
NH(B14    THE      INN     ON     GOLDEN 


POND 

NH0217 

POND 

NH0228 
NH0234 
NH0054 
NH0065 
NH0237 
NH0148 
NH02S9 
NHQ243 
NH0085 
NH0?09 

NH0O<7 
•NH0O57 
NH0140 
NHOeso 
NH0149 
NH0<M9 
NH0161 
NH0169 
}*H0200 
NH0230 
NH0031 


THE  MANOR  ON  GOLDEN 


WHITE  OAK  MOTEL 

YANKEE  TRAIL  MOTEL 

DOLLY  DIMPLE  MOTEL  . 

FIREBIRD  MOTEL 

K02Y  7  MOTEL 

PARK  PLACE  MOTEL  . .". 

SUNSET  MOTEL 

DAYS  irjN  .. 

HUDSON  MOTOR  INN  ,...;.  _ 
THE  GREAT  EAGLE  MOTEL 

INTERVALE  MOTEL  „ 

DANA  PLACE  INN „ 

EAGLE  MT  RESORT u.. 

NOROICA  VILLAGE  RESORT 

LANTERN  MOTOR  INN  

PEACOCK  INN  

DAYS  INN  

RAMADA  INN  OF  KEENE  . 
ROCKY  EROOK  MOTEL  ._. 

SUPER  8  MOTEL  „  _ 

WINDING  BROOK  LODGE 
CHRISTINE-S  ISLAND 

MOTEL 
NHOny    MARGATE  RESORT  INN 

NH0244     DAYS  fNN  

NH0178    SHERATON  \HH  _..! 

NHOOee    INDIAN  HEAD  RESORT 
NH0129    MOUNTA.N  CLUB  ON  LOON 
NH0162    RED  DOORS  MOTEL 
NHOl  14    MAPLE  LEAF  MOTEL  .. . . 
NH0213    THE     INN    AT    THE    HIGH- 
LANDER. 
NH0001     106  MOTEL  &  APARTMENTS 
DOWDS  COUNTRY  INN  ... 
LYME    INN   ON   THE   COM- 


PO  BOX  578 


PO  BOX  151 


— T._a.. 

PO  BOX  9  „. 
PO  BOX  L  _ 


POBOX97 


PO  BOX  159 


NH0246 
NH0t12 

MON. 
NH0267 
NH0091 

NK 
NHOeil 


ECONO  LODGE  „. 

HOUOAY   INN  CENTER  OF 

THE  INN  AT  MIU  FALLS  


PO  BOX  372 


RT.  120 . 


POBOX41 


RT.11B 

14  I  LAKE  ST  _ 

RT   302 

R1   16 

R1   16 

RT  S.  16  A  302 


131 

RT 
85j 


81 
66( 

361 
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GILFORD  NH  0324&- 

GiLFORD  NH  03246- 

GLENNH  03838- 

GLEN  NH  03838- 

GLEN  NH  03838- 

GLEN  NH  03838- 

GLEN  NH  03838- 

GORHAM  NH  03581- 


MAINST 


2  SHELBURNE  .. 
LAFAYETTE  RD 

LAFAYETTE  RD 
LAFAYETTE  RO 

OCEAN  BLVD  .... 
44S|0CEAN  BLVD  ... 
108  3  OCEAN  BLVD  _ 


295JOCEAN  BLVD 
33aOCEAN  BLVD 
31S  OCEAN  BLVD 
MA  ><  ST  „. 


CAi  S  MIU  RD 


139(   HOOKSETTRD 

10  t  ELL  AVE 

175  -ONDONDERRY  TURNPIKE 
137!  HOOKSETT  RD „  .  „ 


13* 


90  C  ERRY  ST 


220 


6  PINKHAM  NOTCH 


RT. 

CAff-ER  MOTEL  RD 

RT. 

RT. 


175 


RT. 


631 


GORHAM  NH  03581-  . 
GORHAM  NH  03581-  . 
GORHAM  NH  03581-  . 
GORHAM  NH  03581-  . 
GORHAM  NH  03581-  .. 
GORHAM  NH  03581-  . 
GORHAM  NH  03581-  .. 
GORHAM  NH  03581-  .. 
HAMPTON  NH  03842- 

HAMPTON  NH  03842- 
HAMPTON  NH  03842- 

HAMPTON  NH  03842- 
HAMPTON  NH  03842- 
HAMPTON  NH  03842- 


HAMPTON  BEACH  NH  03842- 
HAMPTON  BEACH  NH  03842- 
HAMPTON  BEACH  NH  03842- 

HANCOCK  NH  03449-  

HANOVER  NH  03755- 
HILL  NH  03243-  


HOOKSETT  RO 


3ERRY  SX 


HOLDERNESS  NH  03245- _.. 

HOLDERNESS  NH  03245- 

HOLDERNESS  NH  03245- 

HOLDERNESS  NH  03245- 

HOLDERNESS  NH  03245- 


lEYRD 


401    WINCHESTER  ST 


01 


3  AS  HBROOK  RD 


'ARK  AVE 


630 '  *?EIRS  BLVD 
7e  L  ,KE  ST 


HOLDERNESS  NH  03245-  . 


HOLDERNESS  NH  03245- 
HOLOERNESS  NH  03245- 

HOOKSETT  NH  03106- 

HOOKSETT  NH  0310&- 

HOOKSETT  NH  03106-  ..... 
HOOKSETT  NH  03106- ..    . 

HOOKSETT  NH  03106- 

HUDSON  NH  03051-  ..  . 
HUDSON  NH  03051- 

HUDSON  NH  03051- 

INTERVALE  NH  03845-  

JACKSON  NH  03346-  ... 

JACKSON  NH  03846-  

JACKSON  NH  03646-  

JEFFERSON  NH  03583-  .... 
KEARSARGE  NH  03847-   . 

KEENE  NH  03431-  

KEENE  NH  03431-  

KEENE  NH  03431-  

KEENE  NH  03431-  ... 

KEENE  NH  03431-  _.... 

LACONIA  NH  03246-  


AIRF  DRT  HILL 

RT.;    

RR  1  


297  \  I.  MAIN  ST 

1  HK  HLANDER  WAY  „.... 

EXIT  II  EVERETT  TNPK 
ON  1  «  COMMON  _ 


75  Vt  HANCOCK  ST 
700 1  LM  ST 

RT.  3  


LACONIA  NH  0324S- _ 

LEBANON  NH  03766-  

LEBANON  NH  03766-    .. 

LINCOLN  NH  03251- 

UNCOLN  NH  03251- _ 

UNCOLN  NH  03251- 

LITTLETOWN  NH  03561- 
LONOONDERRY  NH  03053- 


LOUOON  NH  03054- 

LYME  NH  03768- 

LYME  NH  03768- 


MANCHESTER  NH  03102- 
MANCHESTER  NH  03103- 

MEREOtTH  NH  03253- 


(603J293-4500 

(603)527-0566 

(603)383-9109 

(603)383-4334 

(603)383-«101 

(603)383-6800 

( 

( 


( 

( 

( 

(603)466-3312 

(      )      - 

(603)466-3315 

(603)926-6883 

(603)926-6771 
(603)926-6775 

(603)926-3542 
(603)926-2222 
(603)926-2571 

(603)926-6762 
(603)926-1033 
(603)926-3950 
(603)625-3318 
(603)643-4300 
(603)744-6566 

(      )      - 

(  )  - 
(  )  - 
(       )      - 

(      )      - 

<      )      - 

(  )  - 
(      )      - 

(603)622-0720 

(603)622-6263 

(603)669-8744 

(603)668-4430 

(      )      - 

(803)880-1700 

(603)889-2169 

(      )      - 

(603)356-9776 

(603)383-6822 

(603)383-9111 

(603)38»-9156 

(603)586-7151 

(      )      - 

(603)362-7616 

(603)357-3038 

(603)352-4236 

(603)352-9780 

(603)352-3111 

(603)366-4378 

(603)524-6210 

(603)448-5070 

(603)29fr-5906 

(603)745-8000 

(603)745-«111 

(      )      - 

(603)444-5105 

(603)62&-€426 

(603)424-«161 
(803)795-471? 
(       )       - 

(603)624-0111 
(603)625-1000 

1600)279-7008 
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NH0015  BEST  WESTERN 

MERRIMACK  INN. 

NH0064  FAIRFIELD  INN  

NH0123  MERRIMACK  INN 

NH0165  RESIDENCE  INN 

NH0124  MiLFORO  MOTOR  MOTEL  ... 

NH0014  BEST  WESTERN  HALL- 
MARK MOTOR  INN. 

NH0027  CATON  HOUSE  MOTEL  

NH0033  CLARKX  

NH0038  OaUtFQPCT  INN „.. 

NH0041  COUNTRY  BARN  MOTEL 

NH0089  HOUDAY  INN  

NH0093  HOWARD  JOHNSON 

MOTOR  LODGE. 

NH0108  ULUANS  MOTEL  

NH0119  MARRIOTT  HOTEL  

NH0127  MOTEL  6  ._ „ 

NH0128  MOUNT  WASHINGTON 

HOTEL 

NH0164  RED  ROOF  INN 

NH0179  SHERATON  TARA  HOTEL  ... 

NH0204  TAVERN  HOTEL  

NH0216  THE  MAIN  HOUSE .'. 

NH02S3  OLD  Mia  HOUSE  BED  & 
BREAKFAST. 

NH0136  NEW  LONDON  INN  

NH0212  THE  INN  AT  NEWINGTON  ... 

NH0087  HIUTOP  MOTEL „ 

NH0137  NEWPORT  MOTEL  

NH0002  1768  (XXJNTRY  INN  

NH0003  1785  INN  

NH0013  BEST  WESTERN  FOX 
'   RIDGE. 

NH0241  BRIARCLIFF  MOTEL 

NH0025  BUTTONWOOO  INN  

NH0030  CHIMNEY  HOUSE  GUEST- 
HOUSE. 

NH0032  CLARENDON  MOTEL 

NH0264  (XXONIAL  MOTEL  

NH0043  CRANMORE  INN 

NH0236  CRANMORE  MOUNTAIN 
LODGE. 

NH0247  EASTERN  INNS  OF  NH 

NH0058  EASTERN  SLOPE  INN 

NH0067  FOREST  GLEN  INN  

NH0075  GREEN  GRANITE  MOTEL  .... 

NH0078  HALES  WHITE  MOUNTAIN 
HOTEL. 

NH0100  JUNGES  MOTEL  

NH0115  MAPLE  LEAF  MOTEL  

NH0133  MT.  WASHINGTON  VALLEY 
MTR  LODGE. 

NH0134  NERELEDGE  INN 

NH0251  NORTH  CONWAY  MOUN- 
TAIN INN. 

NH0147  OLDE  EASTMAN  VILLAGE  ... 

NH0158  PRESIDENTIAL  MOTEL 

NH0163  RED  JACKET 

NH0172  SC»«X>L  HOUSE  MOTEL  .... 

NH0173  SCOTTISH  UON  

NH0180  SHERATON  WHITE  MOUN- 
TAIN INN. 

NH0192  STONEHURST  

NH0198  SUNNYSIOE  LODGE 

NH0202  SYLVAN  PINES  MOTEL  

NH0224  VICTORIAN  HARVEST  INN  .. 

NH0229  WHITE  TRELLIS 

NH0233  YANKEE  CLIPPER  MOTEL  .. 

NH0077  HA  PENNY  MOTEL  

NH0154  PINE  HAVEN  MOTEL 

NH0175  SEASIDE  VILLAGE  

NH0185  SLUMBER  MANOR  MOTEL  .. 

NH0026  CARRIAGE  MOTEL 

NH0121  MEADOWLARK  MOTOR 

COURT 

NH0219  THREE  RIVERS  HOUSE  

NH0106  LAKE  SHORE  FARM  INC  

NH0143  NORTHW(X>0  MOTEL  _ 

NH0153  PINE  <»VE  MOTEL 

NH0242  CRAB  APPLE  INN  

NHOOSO  DAYS  INN  WHITE  MOUN- 
TAIN. 

NH0051  DEEP  RIVER  MOTOR  INN  ... 

NH0104  KNOa MOTEL.. 


PO  BOX  224 
PO  BOX  8  .... 


PO  BOX  1785 


RT.  16 


PO  BOX  895  .. 
PO  BOX  463  .. 
PO  BOX  1349 
POBOX  1194 


PO  BOX  859 
POBOX  438 


PO  BOX  164  . 
POBOX  917  .. 
PO  BOX  1647 


POBOX  882 
POBOX  65  .. 


POBOX  368  .. 
POBOX  1527 
PO  BOX  3189 


POBOX  1763 
POBOX  441  „ 
PO  BOX  479  .. 


PO  BOX  72 


POBOX  355 


EXIT  11  EVERETT  TNPK 


4  AMHERST  RD 

4  EXECUTIVE  PARK 
246  D.W.  HWY  


RAIL  ROAD  SO 

2  SOMERSET  PKWY 
10  ST.  LAURENT  ST 


170  MAIN  DUNSTABLE  RD  . 

188  CONCORD  ST  _, 

2200  SOUTHWOOD  RD  

2  PROGRESS  AVE  


77  SPITBROOK  RD 


355  MAIN  ST 

RT.  9  MUNSONVILLE 


20  NIMBLE  HIU  RD 


20  N.  MAIN  ST 


MAIN  ST  

WEST  SIDE  RD 


RFDtl 


RT.  16 


RFD2  

20  N.  MAIN  ST 


S.  MAIN  ST 


183  LAFAYETTE  RD 
M  LAFAYETTE  RO"! 


RR  »1  

JENNESS  POND  RO 
RT.  4  


RT.  25  .... 
RT.  3  


HKaHLANO  ST 
RT.  3 


MERRIMACK  NH  03054- 

MERRIMAC^  NH  03054- 
MERRIMACX  NH  03054- 
MERRIMACK  NH  03054- 

MILFORD  NH  03056- , 

NASHUA  NH  03062- 


NASHUA 
NASHUA 
NASHUA 
NASHUA 
NASHUA 
NASHUA 


NH  03062- 
NH  03062- 
NH  03062- 
NH  03062- 
NH  03062- 
NH  03062- 


NASHUA  NH  03062-  ... 
NASHUA  NH  03062-  ... 
NASHUA  NH  03062-  ... 
NASHUA  NH  03062-  ... 

NASHUA  NH  03062 
NASHUA  NH  03062 
NASHUA  NH  03062 
NASHUA  NH  03062 
NELSON  NH  03457- 

NEW  LONCXDN  NH  03257-  .... 

NEWINGTON  NH  03801-  . 

NEWPORT  NH  03773- 

NEWPORT  NH  03773-  

NORTH  C»NWAY  NH  03860- 
NORTH  CONWAY  NH  03860- 
NORTH  CONWAY  NH  03860- 

NORTH  CONWAY  NH  03860- 
NORTH  CONWAY  NH  03860- 
NORTH  CXJNWAY  NH  0386O- 


NORTH  CONWAY  NH  03860- 
NORTH  CONWAY  NH  0386O- 
NORTH  CONWAY  NH  03860- 
NORTH  CONWAY  NH  03860- 


NORTH  CONWAY  NH  03860-  .... 
NORTH  CONWAY  NH  0386O-  .... 
NORTH  CONWAY  NH  03860-  .... 
NORTH  CONWAY  NH  0386O-  .... 
NORTH  CONWAY  NH  03860-  ..„ 

NORTH  CONWAY  NH  03860-  ..„ 
NORTH  CONWAY  NH  0386O-  .... 
NORTH  CONWAY  NH  03860-  .... 

NORTH  CONWAY  NH  03860-  .... 
NORTH  CONWAY  NH  03860-  .„. 

NORTH  CONWAY  NH  03860-  .... 
NORTH  CXDNWAY  NH  03860-  .... 
NORTH  CONWAY  NH  03860-  .... 
NORTH  CONWAY  NH  03860-  .„. 
NORTH  CONWAY  NH  03860-  .... 
NORTH  CONWAY  NH  03860-  

NORTH  CONWAY  NH  0386O-  

NORTH  (XJNWAY  NH  03860-  ..... 

NORTH  CONWAY  NH  03860-  

NORTH  CONWAY  NH  03860-  ..... 

NORTH  CONWAY  NH  03860-  

NORTH  CONWAY  NH  03860-  

NORTH  HAMPTON  NH  03862-  „. 
NORTH  HAMPTON  NH  03862-  ... 
NORTH  HAMPTON  NH  03862-  ... 
NORTH  HAMPTON  NH  03862-  ... 
NORTH  WOODSTOCK  NH  03262- 
NORTH  WOODSTOCK  NH  03262- 

NORTH  WOODSTOCK  NH  03262- 

NORTHWOOO  NH  03261-  _.. 

NORTHWOOO  NH  03261- „... 

OSSIPEE  NH  03864- 

PLYMOUTH  NH  03264- 

PLYMOUTH  NH  03264-  

PLYMOUTH  NH  03264-  

PLYMOUTH  NH  03264- 


(603)424-6161 

(603)424-7500 
(603)424-«181 
(603)424-8100 
(      )      - 
(      )      - 

(603)886-9273 
(603)883-5031 
(603)883-7700 
(      )      - 
(      )      - 
(603)889-0173 

(603)882-3451 
(603)880-9100 
(603)889-4151 
(      )      - 

(603)888-1893 
(       )      - 
(       )      - 
(603)883-9748 
(603)847-3224 

(603)526-2791 
(603)431-0777 
(      )      - 
(      )      - 
(603)356-9025 
(      )      - 
(603)356-3151 

(603)356-5584 
(      )      - 
(      )      - 

(603)356-3551 
(603)356-5178 
(603)356-5502 
(603)366-2044 

(      )      - 

(603)356-6321 
(603)356-6311 
(603)356-6901 
(603)356-7100 

(603)356-2886 
(603)366-5388 
(603)356-5486 

(       )      - 
(603)356-2083 

(603)356-6707 
(603)356-9744 
(603)356-5411 
(603)356-6829 
(603)356-6381 
(603)356-9300 

(      )      - 
(      )      - 

(603)356-2878 
(603)356-3548 
(603)356-2492 
(603)356-5736 
(  )  - 
(603)964-8187 
(  )  - 
(603)964-5707 
(  )  -  . 
(      )      - 

(603)745-2711 

(603)942-5521 

(603)942-5476 

(       )       - 

(603)536-4476 

(603)536-3520 

(603)53&-2155 
(603)536-1245 
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UMI 


NH0152    PILGRIM  MOTEL 

NH0157    PLYMOUTH  INN 

NH0195    SUISSE  CHALET 

NHOOOS    ACHORAGE  MOTOR  INN  .... 
NH0039    COMFORT  INN  AT  YOKENS 

NH0059    ECONO  LODGE  

NH0090    HOLIDAY  INN  

NH0094    HOWARD  JOHNSON'S  ... 
NH0120    MEADOWBROOK  INN  ... 

NH0177    SHERATON  HOTEL 

NH0182    SISE  INN 

NH0196    SUISSE  CHALET 

NH0261     THE  PORT  MOTOR  INN 
NH0232    WREN-S  NEST  MOTEL 
NH0074    GRAND  VIEW      LODGE      & 

CABINS. 
NH0098    JEFFERSON  NOTCH  MOTEL 

LOWE'S  CABINS 

ACHORAGE  INN  

CRESS  MOTEL  „.  . 

FRIENDSHIP  INN  . 

HI  VU  MOTOR  INN  

RIVERIA  MOTEL  

ROCHESTER  MOTEL  .... 

OUINCY     HOUSE     BED    « 
BREAKFAST. 
NH0045    CROWN  COLONY 

DUNES  MOTEL  

HOSANNAS  MOTEL  

PEBBLE  BEACH  MOTEL  ... . 

RYE  BEACH  MOTEL 

RYE  HARBOR  MOTEL 

STAR         ISLAND      -  CON- 
FERENCE CENTER. 
NH0016    BEST  WESTERN"PARKVIEW 

SUISSE  CHALET  HOTEL 

SUISSE  CHALET  HOTEL  

BEST  WESTERN 

BURGESS  MOTOR  INN  . 

HAMPSHIRE  MOTOR  INN 

KING  COTTAGES  

SOMERSWORTH  HOTEL 

DEXTERS  INN  

MT.       CHOCORUA      VIEW 


NH0111 
NH0004 
NH0044 
NH0066 
NH0084 
NH0166 
NH0168 
NH0159 


NH0066 
NH0092 
NH0150 
NH0170 
NH0171 
NH0190 


NH0258 
NH0197 
NH0012 
NH0024 
NH0079 
NH0103 
NH0188 
NH0053 
NH0131 


PO  BOX  7325 


HOUSE. 

NH0255    RIVERHEAD  INN 

STAFFORD'S  IN  THE  FIELD 

TAMWORTH  INN 

THE  OILMAN  TAVERN  

WHITE  LAKE  INN  .... 

BLACK  BEAR  LODGE 

GOLDEN  EAGLE  LODGE 
SILVER  SQUIRELL  INN  ..  . 

SNOWY  OWL  INN 

VALLEY  INN  S  TAVERN 

HOBSON  HOUSE 

MARIE  A.  KAWK  

MOUNTAIN  LAUREL  INN 
WENTWORTH   INN   S    GAL' 


NH0189 
NH0203 
NH0260 
NH0227 
NH0017 
NH0072 
NH0181 
NH0187 
NH0223 
NHOOaS 
NH0118 
NH0130 
NH0225 
LERY. 
NH0O29 
NH0060 
NH0199 
NH0156 
NH0125 
NH0231 
NH0097 
NH0183 
NH0215 
UH02S3 


PO  BOX  495 


CHESTERFIELD  INN 

ECONOMY  INN  

SUNSET  MOTEL 

PIONEER  MOTEL  

MIRROR  LAKE  MOTEL 
WOLFEBOROINN  .... 
JACK  O'LANTERN  RESORT- 
SIX  B  MOTEL .„ 

THE  LEDGES  

WHEELOCK  MOTOR 

COURT. 

NJ0007    CASINO  INN 

NJ0164    CONFORT  INN  NORTH   

NJ0165    ECONO  LODGE 

NJ0163    FRIENDSHIP  INN 

NJ0027    HOWARD  JOHNSON  HOTEl" 

NJ0096    MARRIOTT'S  SEAVIEW 

GOLF  RESORT. 

NJ0121     INN  AT  PANTHER  VALLEY 

NJ0008    OCEANIC  INN 

NJ0136    AIRPORT  MOTOR  INN 

NJ0129    SALLY'S     GRAND     CaJSINO 
HOTEL 

NJ0128    SALLY'S  PARK  PLACE  CA- 
SINO HOTEL  AND  TOWER. 


PO  BOX  17  .... 
PO  BOX  1270 


POBOXB 


RT, 


RT, 


417  WOODBURY  AVE 
13J  )  LAFAYETTE  RD  . 
3«  WOODBURY  AVE  , 


52C  INTERSTATE  HWY 

549  RT.  1  BYPASS  

250  MARKET  ST  „ 

40  (  OURT  ST  


505  INTERSTATE  HWY 
354|  LAFAYETTE  RD  ... 


RT.II25 

1 19  MILTON  RD 

10  FJARMINGTON  RD 

157  ROCHESTER  HILL  RD 

RT.    25 


138' 


741 


XJEAN  BLVD 


200( 

STA  1 


RT 

8  K*WAYDIN 


22 

131 


RR2 
44  N. 


RT.  3 
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3 


OCEAN  BLVD 


OCEAN  BLVD 

ISLAND  


PLYMOUTH  NH  03264-  .. 
PLYMOUTH  NH  03264-  ... 
PLYMOUTH  NH  03264- 
PORTSMOUTH  NH  03801- 
PORTSMOUTH  NH  03801- 
PORTSMOUTH  NH  03801- 
PORTSMOUTH  NH  03801- 
PORTSMOUTH  NH  03801- 
PORTSMOUTH  NH  03801- 
PORTSMOUTH  NH  03801- 
PORTSMOUTH  NH  03801- 
PORTSMOUTH  NH  03801- 
PORTSMOUTH  NH  03801- 
PORTSMOUTH  NH  03801- 
RANDOLPH  NH  03570- 


RANOOLPH  NH  03570- 
RANDOLPH  NH  03570- 
ROCHESTER  NH  03867- 
ROCHESTER  NH  03867- 
ROCHESTER  NH  03867- 
ROCHESTER  NH  03867- 
ROCHESTER  NH  03867- 
ROCHESTER  NH  03867- 
RUMNEY  NH  0326&- 


8  109  S.  BROADWAY 
DR 


S  'UR  RD  ...... 

AFAYETTE 


RT.  B ;.""■ 

RT.    S  ...„ 

PHIL  JROOK  NEIGHBORHOOD  RD 


RYENH 
RYENH 
RYENH 
RYENH 
RYENH 
RYENH 
RYENH 


03870- 
O3870- 
03870- 
03870- 
03870- 
03870- 
03870- 


SALEM  NH  03079-  .. 
SALEM  NH  03079-  .. .. 

SALEM  NH  03079-  ." 

SEABROOK  NH  03874-  

SEABROOK  NH  03874-  

SEABROOK  NH  03874- 
SEABROOK  NH  03874- 
SOMERSWORTH  NH  03878^ 

SUNAPEE  NH  03787-  

TAMWORTH  NH  03897-  


RT.  1  5  

VILLI  GE  RD 

SNO  i/SBOROUGH  RD 


VILU  GE  RD 

TECl  MSEH  RD 


ELLS  VORTH  HILL  RD 


0321&- 
03215- 
03215- , 
03215-  , 
03215- . 


RT.  9 

7  AIR  >ORT  RD 

RT.  1 


^AIN  ST 


RT.  3  E.  ABSECON  BLVD 
406  E  ABSECON  BLVD  .... 
328  V\  HP  ROUTE  30  ..„ 

316  E  ROUTE  30  

539  AfeSECON  BLVD  ..... 
401  S,  YORK  RD 


TAMWORTH  NH  03897-  . 
TAMWORTH  NH  03897- 
TAMWORTH  NH  03897-  ., 
TAMWORTH  NH  03897-  .. 
TAMWORTH  NH  03897- 
WATERVILLE  VALLEY  NH 
WATERVILLE  VALLEY  NH 
WATERVILLE  VALLEY  NH 
WATERVILLE  VALLEY  NH 
WATERVILLE  VALLEY  NH 
WENTWORTH  NH  03282- 
WENTWORTH  NH  03282- 
WENTWORTH  NH  03282- 
WENTWORTH  NH  03282-  '.."Z. 

WEST  CHESTERFIELD  NH  03466- 
WEST  LEBANON  NH  03784- 
WEST  LEBANON  NH  03784-  . 
•WEST  THORNTON  NH  03285- 
WHITEFIELD  NH  03598-  ... 
WOLFEBORO  NH  03894-  ..  „ 

WOODSTOCK  NH  03262- 

WOODSTOCK  NH  03262-    . 
WOODSTOCK  NH  03262-  .™. 
WOODSTOCK  NH  03262-  . 


4 

SIH, 


RT.  51 

201  61H  AVE 

500  N.  ALBANY  AVE 

BOST^  AND  PACIFIC  AVES 

PARK 


'LACE  &  THE  BOARDWALK 


ABSECON  NJ  08201-  . 
ABSECON  NJ  08201-  . 
ABSECON  NJ  08201-  . 
ABSECON  NJ  08201-  . 
ABSECON  NJ  08201-  . 
ABSECON  NJ  08201-  . 


ALLAMUCHY  NJ  07820- 
ASBURYPARKNJ07112- 
ATLANTIC  CITY  NJ  08401- 
ATLANTIC  CITY  NJ  08404- 

ATLANTIC  CITY  NJ  08401- 


(603)536-1319 

(      )      - 

(603)536-2330 

(603)431-8111 

(603)433-3338 

(603)431-2500 

(       )       - 

(603)436-7600 

(603)436-2000 

(603)431-2300 

(603)433-1200 

(       )      - 

^603)436-4378 

(603)436-2481 

(       )       - 

(      )      - 
(      )      - 

(603)332-3350 

(603)324-5462 

(603)332-1902 

(603)332-1230 

(603)332-3491 

(       )      - 

(      )      - 

(603)436-8923 
(  )  - 
(  )  - 
(  )  - 
(  )  - 
(603)964-9054 
(603)964-7252 

(603)898-5632 
(603)893-4722 
<      )       - 
(      )      - 
(      )      - 
(603)474-5700 
(603)474-2262 
(       )      - 
(      )      - 
(603)323-8360 

(603)323-7440 
(603)323-7766 
(       )      - 
(       )      - 
(603)323-8688 
(603)236-4501 
(603)236-4551 
(       )       - 
(603)236-8383 
(603)236-8336 
(       )       - 
(       )      - 
(       )      - 
(603)764-9923 

(603)256-321 1 
(603)298-8888 
(603)298-8721 
(      )      - 
(603)837-2544 
(603)569-3016 
(      )       - 
(       )      - 
(603)745-8433 
(       >      - 

(609)646-2711 
(609)646-5000 
(609)652-3300 
(609)652-0904 
(609)641-7272 
(609)652-2307 

(908)852-6000 
(908)98a-O300 
(609)344-9085 
(609)347-1111 

(609)340-2000 


NJ0066    DUNES  MOTEL  INC  

NJ0188    ECONO  LODGE  

NJ0079  HARRAH'S  CASINO  HOTEL 
ATLANTIC  CITY. 

NJ0195    HOUDAY  INN  BOARDWALK  . 

NJ0041  QUALITY  INN  ATLANTIC 
CITY. 

NJ0021  RAMADA  RENAISSANCE 
SUITES. 

NJ0124  TRUMP  PLJVZA  HOTEL  &  CA- 
SINO. 

NJ0078  TRUMP'S  CASTLE  CASINO 
RESORT. 

NJ0189    ECONO  LODGE  

NJ0069    BELMAR  MOTOR  LODGE 

NJ0159    HOJO  INN 

NJ0187    BEST  WESTERN 

BORDENTOWN. 

NJ0134    ECONO  LODGE  

NJ0151     HOLIDAY  INN  

NJ0051  HOUDAY  INN  BRIDGE- 
WATER. 

NJ0010    DAYS  INN  BROOKLAWN  

NJ0166    ECONO  LODGE  

NJ0146    GRAND  HOTEL'S  PALACE  ... 

NJ0142    SANDPIPER  BEACH  INN  

NJ0070    THE  QUEEN  VICTORIA 

NJ0167    ECONO  LODGE  CARDIFF  .... 

NJ0168    ECONO  LODGE  

NJ0063    DAYS  INN 

NJ0037    HOLIDAY  INN  CHERRY  HILL 

NJ0141     HYATT  CHERRY  HILL  

NJ0006  RESIDENCE  INN  BY  MAR- 
RIOTT OIERRY  HILL. 

NJ0015    SHERATON  POSTE  INN  

NJ0068    DAYS  INN 

NJ0016  DAYS  INN  OF  SOUTH 
BRUNSWICK. 

NJ0072    BRUNSWICK  HILTON 

NJ0196  MCINTOSH  INN  OF  EAST 
BRUNSWICa<. 

NJ0181    MOTEL6»1C83  

NJ0087    DAYS  INN  MEADOWUVNDS  . 

NJ0116    SHERATON  MEAOOWLANDS 

NJ0062    CRYSTAL  MOTOR  LODGE  ... 

NJ0074    EATONTOWN  MOTOR 

LODGE. 

NJ0080    PAN  AMERICAN  MOTEL 

NJ0022  SHERATON  EATONTOWN 
HOTEL  «  CONFERENCE  CTR. 

NJ0190    COMFORT  INN  

NJ0191  CLARION  HOTEL  AND  TOW- 
ERS 

NJ0117  HOUDAY  INN  AT  RARITAN 
CENTER. 

NJ0154    RAMADA  HOTEL  

NJ0036    RED  CARPET  INN  EDISON  .. 

NJ0064    RED  ROOF  INN  EDISON  

NJ0137    WELLESLEY  INN  EDISON  .... 

NJ0057    HAMPTOI  INN  NEWARK 

NJ0127    NEWARK  AIRPORT  HILTON  . 

NJ0135  SHERATON  INN  NEWARK 
AIRPORT. 

NJ0122  RADISSON  HOTEL  ENGLE- 
WOOD. 

NJ0144  B/W  FAIRFIELD  EXECUTIVE 
INN. 

NJ0100  RADISSON  HOTEL  &  SUITES 
FAIRFIELD. 

NJ0183  BEST  WESTERN  THE  MAN- 
SION HOTEL. 

NJ0040  BAY  HARBOUR  MOTOR 
LODGE. 

NJ0180    FORT  LEE  HILTON  

NJ0077    HOUDAY  INN  FORT  LEE 

NJ00e5  BEST  WESTERN  GLOUCES- 
TER INN. 

NJ0026  THE  BEST  WESTERN 
ORITANI  HOTEL. 

NJ0073    RAMADA  INN  HAMMONTON 

NJ0012  SHERATON  HASBROUCK 
HEIGHTS. 

NJ0044    RAMADA  INN  „ 

NJ0024    WELLESLEY  INN  

NJ0I52    IRVINGTON  MOTOR  LODGE 


PO  BOX  304 


525  RT.  38  E 


PO  BO/  507 


2819  PACIFIC  AVE  

3001  PACIFIC  AVE  : „ „ 

1725BRIGANTINE  BLVD  ._ „ 

CHELSEA  AVE  &  BOARDWALK  

S.  CAROUNA  &  PACIFIC  AVE 

1507  BOARDWALK  @  NY  AVE  

MISSISSIPPI  &  BOARDWALK 

HURON  Ave.  &  BRIGANTINE  BLVD 


301  S  BLACK  HORSE  PIKE 

HWY.  35  &  10TH  AVE  

832  N  BLACK  HORSE  PIKE 
1068  ROUTE  206  


187  ROUTE  130N 
CENTER  SO  RD  ... 
1260  RT.  22 


801  RT.  130 

146  OLD  TUCKAHOE  RD  

OCEANFRONT  AT  PHILADELPHIA  

BEACH  4  GRANT  ST  

102  OCEAN  ST  „ 

6641  BiJVCK  HORSE  PIKE 

395  WASHINGTON  AVE 

E.  CUTHBERT  BLVD  . 

RT.  70  &  SAYER  AVE „ 

2349  W.  MARLTON  PIKE „.... 

1821  OLD  CUTHBERT  RD  ; 

1450  RT.  70 ...„ 

10  JACKSON  DR  ^ _... 

2316  RT.  130 „ _ 

3  TOWER  CENTER  BLVD 

764  ROUTE  18  ™ .._ 

244  STATE  ROUTE  18 

850  RT.  120  PATTERSON  PLANK  RD 

2  MEADOWLANDS  PLAZA 

170  HWY.  35  

269  ST.  HWY.  35  ._ 

71  HWY.  35  _... 

RT.  35  &  INDUSTRIAL  WAY  E 

725  RIVER  RD  

2055  UNCOLN  HWY 

125  RARITAN  CENTER  PKWY  

3050  WOODBRIDGE  AVE 

610  US  RT.  1  N 

860  NEW  DURHAM  : 

831  RT.  1  S  .;. 

1128-38  SPRING  ST  

1170  SPRING  ST  .. 

901  SPRING  ST  


401  S.  VAN  BRUNT  ST 

216-234  RT  46  E  

690  RT  46  E  

295  SOUTH  Ave  

419  RT.  9 „. 


2117  ROUTE  4  EASTBOUND 

2117  RT.  4  E  .«. 

RT  130  &  NS  FRWY 

414  HACKENSACK  AVE 


308  WHITE  HORSE  PIKE  ... 
650  TERRACE  AVE  


2879  HWY.  35  ... 
3215  HWY.  35  ... 
100  UNION  AVE 


ATLANTIC  CITY  NJ  08401-  

ATLANTIC  CITY  NJ  08401-  

ATLANTIC  CITY  NJ  08401-  

ATLANTIC  CITY  NJ  08401-  _... 

ATLANTIC  CITY  NJ  08401- 

ATLANTIC  CITY  NJ  08401-  

ATLANTIC  CITY  NJ  08401-  

ATLANTIC  CITY  NJ  08401-  

BELLMAWR  NJ  08031-  „. 

BELMAR  NJ  07719-  

BLACKWOOD  NJ  08012- 

BORDENTOWN  NJ  08505- 


BORDENTOWN  NJ  08505-  . 
BRIDGEPORT  NJ  08014-  ... 
BRIDGEWATER  NJ  08807- 


BROOKLAWN  NJ  08030- 

BUENA  NJ  08310-  

CAPE  MAY  NJ  08204-  _. 

CAPE  MAY  NJ  08204- 

CAPE  MAY  NJ  08204-  

CARDIFF  NJ  08232- 

CARLSTADT  NJ  07072-  ...._^ 

CHERRY  Hia  NJ  08002- 

CHERRY  HILL  NJ  08034-  .„_^ 

CHERRY  HIU  NJ  08002-  

CHERRY  Hia  NJ  08003-  .... 

CHERRY  HILL  NJ  08034-  

CRANFORD  NJ  0701&-  _ 

DAYTON  NJ  0881O-  

EAST  BRUNSWICK  NJ  08816- 

EAST  BRUNSWICK  NJ  08816- 

EAST  BRUNSWICK  NJ  08815- 

EAST  RUTHERFORD  NJ  07073-  .. 
EAST  RUTHERFORD  NJ  07073-  .. 

EATONTOWN  NJ  07724-  

EATONTOWN  NJ  07724- 

EATONTOWN  NJ  07724- 

EATONTOWN  NJ  07724- „.. 

EDGEWATER  NJ  07020-  _ 

EDISON  NJ  08817-  

EDISON  NJ  08837-  ._ 

EDISON  NJ  08837-  

EDISON  NJ  08817- 

EDISON  NJ  08817-  

EDISON  NJ  08817-  

EU2ABETH  NJ  07207- 

ELIZABETH  NJ  07201-2114 

ELIZABETH  NJ  07201- 

ENGLEWOOD  NJ  07631-  

FAIRFIELD  NJ  07004- 

FAIRFIELD  NJ  07004-  _ 

FANWCXDD  NJ  07023-  

FORKED  RIVER  NJ  08731-  

FORT  LEE  NJ  07024-  

FORT  LEE  NJ  07024-  

GLOUCESTER  NJ  08030-1699  

HACKENSACK  NJ  07601-  

HAMMONTON  NJ  08037-  

HASBROUCK  HEIGHTS  NJ  07604- 

HAZLET  NJ  0773O- 

HAZLET  NJ  07730- 

IRVINGTON  NJ  07111-  


(609)344-5271 
(609)344-2925 
(609)441-5000 

(609)348-2200 
(609)345-7070 

(609)344-1200 

(609)441-6070 

(609)441-8650 

(609)931-2800 
(908)681-6600 
(609)228-4040 
(609)298-8000 

(609)298-5000 
(609)467-3322 
(908)526-9500 

(609)456-6688 
(609)697-9000 
(800)257-8550 
(609)884-4256 
(609)884-8702 
(609,4?4-8500 
(201)935-4600 
(609)663-0100 
(609)663-5300 
(609)662-1234 
(609)429-6111 

(609)42fr-2300 
(908)272-4700 
(908)329-3000 

(908)826-2000 
(908)238-4900 

(908)390-4545 
(201)507-5222 
(201)896-0500 
(908)542-4900 
(908)542-6284 

(908)542-4322 
(908)542-6500 

(201)943-3131 
(908)287-3500 

(908)225-8300 

(908)494-2000 
(908)985-2666 
(908)248-9300 
(908)287-0171 
(908)355-0500 
(908)351-<}900 
(908)527-1600 

(201)871-2020 

(201)575-7700 

(201)227-9200 

(908)654-5200 

(609)693-8085 

(201)461-9000 
(201)461-3100 
(609)456-7400 

(201)488-8900 

(609)561-5700 
(201)288-6100 

(908)264-2400 
(908)888-2800 
(201)371-3000 


UMI 


NJ0120    SHERATON 

WOOOBRIOGE  PLACE. 
NkWOeS    WCXXARIOGE 

HOTEL 
NJ0193    G.I.F.  MOTEL  CX>RP  .. 
NJOlOe    ECONO    LODGE   Of 

CHESTER. 
NJ0118    HOWARD  JOHNSON  LODGE 
MCINTOSH  INN  OF  PRINCE- 


MAN- 


NJ0197 

TON. 

NJ0047 

NJ0140 


RED  HOOF  INN  PRINCETON 
BENEDICT      MOTEL      AND 
APARTMENTS. 
NJ0139    SWAN  MOTEL  AND  EXECU- 
TIVE VILLAGE. 
NJ0162    HOUDAY  INN  LIVINGSTOfJ  . 

NJ0060    OCEAN  COURT  MOTEL 

NJ0052    OCEAN  PLACE  HILTON  RE- 
SORT &  SPA. 
NJ0025    NOVOTEL    MEADOWLANDS 
HOTEL 

NJ0020    QUALITY  INN  „ 

HM046    COURTYARD  BY  MARRioTT 

MAHWAH 
NJ0160    SHERATON     CROSSROADS 

HOTEL  a  TOWERS. 
NJ0143    CROSSROADS  MOTOR 

LODGE. 

NJ0202    MOTEL  6  

NJ0192    ECONO  LODGE  . 

NJ0161     HOWARD  JOHNSON  LODGE 

NJ0067    DAYS  INN 

NJ0104    RED  .TOOF  INN  PRINCETON 

NORTH. 
NJ0017    TOMAC  MOTOR  LODGE 
NJ0132    BEST    WESTERN    MORRIS^ 

TOWN  INN. 
NJ0133    HEADQUARTERS         PLAZA 

HOTEL 
NJ0198    MCINTOSH  INN  OF  MOUNT 

LAUREL 
NJ0194    SHERATON  HOTEL  .  . 
NJ0126    BEST     WESTERN     MOTOR 

INN. 
NJ0169    CLARION     HOTEL     AT     MT 

LAUREL 
NJ0090    COURTYARD  BY  MARRIOTT 

MT.  LAUREL 
NJ0175    ECONO  LODGE  MT  LAUREL 
NJ0131    GUEST    QUARTERS    SUITE 

HOTEL 
NJ0148    HAMPTON    INN    PHILADEL- 

PHIA/MT  UUREL 
NJ0155    RAMADA  MT  LAUREL 

NJ0071     RED  ROOF  INN  *66  """ 

NJ0023    TRAVELODGE  HOTEL 
NJ0053    HORIZON  MOTOR  INN  ... 
NJ01 1 1     ECONO  LODGE  UNIVERSITY 

CENTER. 
NJ0102    HYATT       REGENCY      NEW 

BRUNSWICK. 
NJ0184    BEST    WESTERN    MURRAY 

HILL  INN. 
NJ0076    COMFORT  INN  NEWARK 
NJ004«    COURTYARD  BY  MARRIOTT 

NEWARK  AIRPORT. 
NJ0009    DAYS    INN    NEWARK    AIR- 
PORT. 
NJ0097    HILTON  GATEWAY  . . 
NJ0035    NEWARK     AIRPORT     MAR- 
RIOTT HOTEL 

NJ0203    DAYS  INN 

NJ0002    SUITCASE  MOTEL  

NJ0004    PORT  O  CALL  HOTEL  ... '. 
NJ0138    WATSONS  REGENCY 

SUITES. 
NJ0038    SHAWMONT  HOTEL 

NJ0075    HOLIDAY  INN  PARAMUS 

NJ0049  HOWARD  JOHNSON  LODGE 
NJ0018  RADISSON  INN  PARAMUS  . . 
NJ0081     PARK     RIDGE     MARRIOTT 

NJ0061    CONCORD  PLACE  HOTEL 
NJ0089    EMBASSY    SUITES    HOTEL 
PARSIPPANY. 


PO  BOX  1700 
PO  BOX  1700 


ROUTE  73 


POBOX^ 


7  0  TONNELLO  AVE 
2416  RT  37  W  


2491  BRUNSWICK  PIKE 
3i70  BRUNSWICK  PIKE 


3J  03  BRUNSWICK  PIKE  

4C 1  W  EDGAR  RD 


2(1-311  E  EDGAR  RD 


5i  )  W  MT  PLEASANT  AVE 

17)  OCEAN  AVE 

01  E  OCEAN  BLVD 


1  I  OLITO  AVE  .. 

10  POLITO  AVE 
14  I  RT.  17  S  


CROSSROADS    CORPORATE    CEN- 
ER. 
73  N  &  RT  38  


R1 


11    ROUTE  9  S  ... 
7S   HIGHWAY  35 

411  1  RT.  1  

201   NEW  RD  


21I0RT.  low  . 
27(  SOUTH  ST 


3  h  EADQUARTERS  PLAZA 


1i;  2  ROUTE  73 


15 


10WARD  BLVD 


205  3  RT.  541  RD.  »1 


9U 


10(  )  CENTURY  PKWY  . 


611 
51£ 


555 


111 
401 


535 


600 
450 


JERSEY  CITY  NJ  07307-  „  . 
LAKEHURST  NJ  08733- _' 

LAWRENCEVILLE  NJ  08648- 
LAWRENCEVILLE  NJ  0864»- 

LAWRENCEVILLE  NJ  08648-  . 
LINDEN  NJ  07036- 


LINDEN  NJ  07036- 


LIVINGSTON  NJ  07039-  ._. ., 
LONG  BRANCH  NJ  0774O-  . 
LONG  BRANCH  NJ  07740-  .. 


LYNDHURST  NJ  07071- 

LYNDHURST  NJ  07071- 
MAHWAH  NJ  07430-  .„. 


MAHWAH  NJ  07495-  , 


MAPLE  SHADE  NJ  08052- 


ROUTE  73  N 


MAPLE  SHADE  NJ  08052- 

MARMORA  NJ  08223- 

MIDDLETOWN  NJ  07748- 
MONMOUTH  JUNCTION  NJ  08852-" 
MONMOUTH  JUNCTION  NJ  08852- 


MORRIS  PLAINS  NJ  07950- 
MORRISTOWN  NJ  07960-  „. 


MORRISTOWN  NJ  07960-  , 


MOUNT  LAUREL  NJ  08054- 

MT  ARUNGTON  NJ  07856-  . 
MT  HOLLY  NJ  08060-  _. 


FELLOWSHIP  RD  ..... 
FELLOWSHIP  RD.  N 


40C  I  CRAWFORD  PL 


FELLOWSHIP  RD 


603  FELLOWSHIP  RD 


RT.  73 

IE.  21  ST  AVE 


26  I  S  HWY.  1  N  ... 


MT  LAUREL  NJ  08054- 

MT  LAUREL  NJ  08054- 

MT  LAUREL  NJ  08054-  . 
MT  LAUREL  NJ  08054-  . 

MT  LAUREL  NJ  08054-  . 


MT  LAUREL  NJ  08054- 
MT  LAUREL  NJ  08054-  ... . 

MT  LAUREL  NJ  08054- 

N  WILDWOOD  NJ  08260-  . 
NEW  BRUNSWICK  NJ  08901- 


2  Al  BANY  ST 


CENTRAL  AVE  . 


50  I  ORT  ST 


=1T.  1  &  9  S.  AT  RT  78 


JS  RT.  1  S 


GA1  iWAY  CENTER  RAYMOND  BLVD 
NEV  ARK  INTERNATIONAL  AIRPORT 


275(  TONNELL  AVE  ... 
150(  NEW  JERSEY  AVE 

1510  BOARDWALK 

901  OCEAN  AVE 


NEW  BRUNSWICK  NJ  08901-  . 


NEW  PROVIDENCE  NJ  07974- 


NEWARKNJ07114- 
NEWARKNJ07114- 

NEWARKNJ07114- 

NEWARK  NJ  07102- 
NEWARKNJ07114- 


17G:EANAVE 

50Rr.  17N  . 

393  I  IT.  17 

601  I  ROM  RD 


300  I IRAE  BLVD  . 

3535  RT.  48  AT  CHERRY  HILL  RD  ...„ 
909  I  ARSIPPANY  BLVD  


NORTH  BERGEN  NJ  07047- 

J!^I^!5!!ii'!?f°?0Nj  08260- ....;;;;;:  n^^^:^ 


(908)494-6200 

(201)420-9040 
(908)657-7100 

(609)89&-1100 
(609)806-3700 

(609)896-3388 
(908)862-7700 

(908)862-4500 

(201)994-3500 
(908)222-8008 
(908)571-4000 

(201)896-6666 

(201)933-9800 
(201)529-5200 

(201)529-1660 

(609)235-3200 

(609)235-3550 
(609)390-3366 
(908)671-3400 
(908)329^555 
(908)821-8800 

(201)539-7000 
(201)540-1700 

(201)898-9100 

(609)234-7194 

(201)770-2000 
(609)261-3800 

(609)234-7300 

(609)273-4400 

(609)722-1919 
(609)778-8999 

(609)778-5535 

(609)273-1900 
(609)234-5589 
(609)234-7000 
(609)729-2049 
(908)828-8000 

(908)87»-1234 

(908)665-9200 

(201)344-1500 
(201)643-8500 

(201)242-0900 

(201)622-5000 
(201)623-0006 

(201)348-3600 


OCEAN  CITY  NJ  08226- 
OCEAN  CITY  NJ  08226-  „... 

OCEAN  GROVE  NJ  07756- 

PARAMUS  NJ  07652- 

PARAMUS  NJ  07652- 

PARAMUS  NJ  07652-  

PARK  RIDGE  NJ  07656- 

PARSIPPANY  NJ  07054-  ...„ 
PARSIPPANY  NJ  07054-  ..... 


(609)399-8812 
(609)398-4300 

(908)776-6985 
(201)843-«400 
(201)26&-4200 
(201)262-6900 
(201)307-0800 

(201)263-0095 
(201)334-1440 
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NJ0150  HOJO  INN  BY  HOWARD 
JOHNSON 

NJ0113    PARSIPPANY  HILTON 

NJ0055  RED  ROOF  INN  PARSIP- 
PANY. 

NJ0115    SHERATON  TARA  HOTEL  .... 

NJ0182    MOTEL  6  #1084  

NJ0170    COMFORT  INN  VICTORIAN  .. 

NJ0011  DAYS  INN  ATLANTIC  CITY 
PLEASANTVILLE. 

NJ0001     SURFSIDE  MOTEL  

NJ0185  BEST  WESTERN  THE  PALM- 
ER INN. 

NJ0103  HYATT  REGENCY  PRINCE- 
TON. 

NJ0156    NASSAU  INN 

NJ0157  NOVOTEL  HOTEL  PRINCE- 
TON. 

NJ0095    PRINCETON  MARRIOTT 

NJ0114  RESIDENCE  INN  PRINCE- 
TON. 

NJ0177    SUMMERFIELD  SUITES 

HOTEL— PRINCETON. 

NJ0147    GULL  ISLAND  INN  _ 

NJ0149    HARBOR  UGHTS  INN  

NJ0083    HOWARD  JOHNSON  LODGE 

NJ0030    WELLESLEY  INN  

NJ0145    GATEWAY  MOTOR  LODGE  .. 

NJ0043  COURTYARD  BY  MARRIOTT 
LINCROFT  RED  BANK. 

NJ0153    OYSTER  POINT  HOTEL 

NJ0019  RIDGEFIELD  PARK  MOTOR 
LODGE. 

NJ0171     COMFORT  INN  

NJ0013  HOLIDAY  INN  &  CON- 
FERENCE CTR. 

NJ0204    HOWARD  JOHNSON 

PLAZA— HOTEL 

NJ0005  SADDLE  BROOK  MARRIOTT 
HOTEL. 

NJ0123    MARK  III  MOTEL  

NJ0086    DAYS  HOTEL  SECAUCUS  .... 

NJ0098    EMBASSY  SUITES 

SECAUCUS. 

NJ0058    HAMPTON  INN  SECAUCUS  . 

NJ0101     HILTON  MEADOWLANDS  

NJ0109  HOLIDAY  INN  HARMON 
MEADOW 

NJ0054    RED  ROOF  INN  #150  

NJ0028    SECAUCUS  MOTOR  LODGE 

NJ0065    HILTON  AT  SHORT  HILLS  .... 

NJ0039    AIRPORT  MOTEL  

NJ0031     CONGRESS  INN  MOTEL  

NJ0082    HORIZON  MOTEL 

NJ0176    COMFORT  INN  

NJ0084  RESIDENCE  INN  BY  MAR- 
RIOTT. 

NJ0089    HOLIDAY  INN  SOMERSET  ... 

NJ0199  MCINTOSH  INN  OF  SOMER- 
SET. 

NJ0056    QUALITY  INN  SOMERSET  .... 

NJ0125  RADISSON  HOTEL  SOMER-. 
SET. 

NJ0094    SOMERSET  MARRiOTT  

NJ0178    SUMMERFIELD  SUITES 

HOTEL— SOMERSET. 

NJ0110  COMFORT  INN  SOUTH 
PLAINFIELD. 

NJ0O34    SHAMROCK  LODGE  

NJ0059    HOJO  INN 

NJ0093  GLENPOINTE  MARRIOTT 
TEANECK. 

NJ0045    HIGHWAY  MOTEL  

NJ0106    QUALITY  INN  

NJ0205    DAYS  INN— TINTON  FALLS  .. 

NJ0107  HOLIDAY  INN  AT  TINTON 
FALLS. 

NJ0112  RESIDENCE  INN  BY  MAR- 
RIOTT TINTON  FALLS. 

NJ0179    SUNRISE  SUITES  

NJ0091  TINTON  FALLS  COURTYARD 
BY  MARRIOTT. 

NJ0158    CEDARS  MOTEL  

NJ0003    HOWARD  JOHNSON  LODGE 

NJ0042    QUALITY  INN  


PO  BOX  8388 


PO  BOX  357 


625  RT  46E 


ONE  HILTON  CT  ..... 
855RT.46 „. 


199  SMITH  RD 

1012  STELTON  RD 

6817  BLACK  HORSE  PIKE 

6708  TILTON  RD 


101  BROADWAY 

3499  ROUTE  1  SO 


102  CARNEGIE  CTR.  RT.  1 


10  PALMER  SO 

100  INDEPENDENCE  WAY 


201  VILLAGE  BLVD 
4225  RT.  1 


4375  ROUTE  1 


205  BROADWAY 

301  BROADWAY 

1255RT.  17S  

946  RT.  17  N _, 

119  ROUTE  202  

225  HALF  MILE  RD  ... 


146  BODMAN  PL 
RT.46E  


101  E  9TH  AVE  

50  KENNEY  PL  


129  PEHLE  AVE 

GARDEN  ST.  PKWY.  &  1-80 


207  CARTERET  AVE  

455  HARMON  MEADOW  BLVD  .. 
455  PLAZA  DR  „.„ 

250  HARMON  MEADOWS  BLVD 

2  HARMON  PLAZA  

300  PLAZA  DR 


15  MEADOWLANDS  PKWY  ... 
875  PATERSON  PLANK  RD  .„ 
41  JOHN  F  KENNEDY  PKWY 

RT.  46  &  HUYLER  ST  „ 

370  RT.  46 

325  RT.  46  E  

1-287  &  STELTON  RD  

900  MAYS  LANDING  RD  


195  DAVIDSON  AVE  . 
255  DAVIDSON  AVE  . 

1850  E  ASTON  AVE  ... 
200  ATRIUM  DR 

110  DAVIDSON  AVE  , 
260  DAVIDSON  AVE  . 


101  NEW  WORLD  WAY 


414  CENTRAL  AVE  .._ 

305  RT.  22 

100  FRANK  WEST  BURR  BLVD 


27  CROWN  POINT  RD 

101  GROVE  RD  

11  CENTRE  PLAZA  

700  HOPE  RD  


90  PARK  RD 


3  CENTRE  PLAZA 
600  HOPE  RD  


1622  ROUTE  9  

955  HOOPER  AVE 

815  RT.  37  W  , 


PARSIPPANY  NJ  07054- 

PARSIPPANY  NJ  07054- 
PARSIPPANY  NJ  07054- 


PARSIPPANY  NJ  07054-  

P1SCATAWAY  NJ  08854- „ „... 

PLEASANTVILLE  NJ  08232- 

PLEASANTVILLE  NJ  08232- 

POINT  PLEASANT  BEACH  NJ  08742 
PRINCETON  NJ  08540-  

PRINCETON  NJ  08540-6293  

PRINCETON  NJ  08542-  

PRINCETON  NJ  08540-  _ „.. 

PRINCETON  NJ  08540-  

PRINCETON  NJ  08543- 

PRINCETON  NJ  08543- 

PT  PLEASANT  BEACH  NJ  08742-  ... 
PT  PLEASANT  BEACH  NJ  08742-  ... 

RAMSEY  NJ  07446- 

RAMSEY  NJ  07446- 

RARITAN  NJ  08869- 

RED  BANK  NJ  07701- 

RED  BANK  NJ  07701-  ...„ 

RIDGEFIELD  PARK  NJ  07660- 

RUNNEMEDE  NJ  08078-  ..._ 

SADDLE  BROOK  NJ  07662- 

SADDLE  BROOK  NJ  07663- 

SADDLE-6ROOK  NJ  07662- „„ 

SEASIDEHEIGHTS  NJ  08751-  

SECAUCUS  NJ  07094-  „.. 

SECAUCUS  NJ  07094-  

SECAUCUS  NJ  07094-  „. 

SECAUCUS  NJ  07094-  

SECAUCUS  NJ  07094-  

SECAUCUS  NJ  07094-  

SECAUCUS  NJ  07094-  

SHORT  HILLS  NJ  07078-  

SO  HACKENSACK  NJ  07606- , 

SO  HACKENSACK  NJ  07606-  

SO  HACKENSACK  NJ  07606- 

SO  PLAINFIELD  NJ  07080-  

SOMERS  POINT  NJ  08244-  

SOMERSET  NJ  08873- „.. 

SOMERSET  NJ  08873- ^ 

SOMERSET  NJ  08873- 

SOMERSET  NJ  08873- 

SOMERSET  NJ  08873- 

SOMERSET  NJ  08873- 


SOUTH  PLAINFIELD  NJ  0708O-  , 

SPRING  LAKE  NJ  07762-  

SPRINGFIELD  NJ  07081-  

TEANECK  NJ  07666-  

THOROFARE  NJ  08086-0357  ..... 

THOROFARE  NJ  08086- 

TINTON  FALLS  NJ  07724- 

TINTON  FALLS  NJ  07724- 

TINTON  FALLS  NJ  07724- 

TINTON  FALLS  NJ  07724- 

TINTO^J  FALLS  NJ  07724- 


TOMS  RIVER  NJ  08755-  . 
TOMS  RIVER  NJ  08753-  . 
TOMS  RIVER  NJ  08755-  . 


(201)882-8600 

(201)267-7373 
(201)334-3737 

(201)515-2000 
(908)981-9200 
(609)646-8880 
(609)641-4500 

(908)899-1227 
(609)452-2500 

(609)987-1234 

(609)921-7500 
(609)520-1200 

(609)452-7900 
(908)32»-9600 

(609)951-0009 

(908)295-5500 
(908)295-3440 
(201)327-4500 
(201)934-9250 
(909r/a2-5400 
(S08;a3O-5552 

(908)530-8200 
(201)641-2900 

(609)939-6700 
(201)843-0600 

(201)845-7800 

(201)843-9500 

(908)793-4000 
(201)617-8888 
(201)864-7300 

(201)867-4400 
(201)348-6900 
(201)348-2000 

(201)319-1000 
(201)864-1400 
(201)379-0100 
(201)440-1690 
(201)440-1200 
(201)440-2112 
, J  (908)561-4488 
-3(609)927-6400 

(908)356-1700 
(908)563-1600 

(908)469-5050 
(908)469-2600 

(908)560-0500 
(908)356-8000 

(908)561-4488 

(906)449-9729 
(201)376-1110 
(201)836-0600 

(609)845-8520 
(609)848-4111 
(908)389-4646 
(908)544-9300 

(908)389-8100 

(908)389-4800 
(908)389-2100 

(908)349-3557 
(908)244-1000 
(908)341-2400 


UMI 
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NJOQGO    HAMPTON  INN 

'W0t74    COMFORT    INN    ATLANTIC 

CITY  WEST. 

I*«t72    EOONO  LODGE  .......      

NJ0173    SPRING     LAKE    COMFORT 

IWI. 
Nja200    TRAVELOOGE— 

SPRM6LAKE 


NJOtM    SOMERSET  HILLS  HOTEL  _ 
NJ0088    ST  CLOUD  HOTEL  ..... 
NJ0119    SHERATON    INN    ATLANTIC 

OTYWEST. 
Km01    MCINTOSH    INN   OF    WEST 

LONG  BRANCH. 
NJ0186    BEST     WESTERN     WEST- 
FIELD  INN. 
I*J0092    COURTYARD  BY  MARRIOTT 

HANOVER. 
NJ0014    HANOVER  MARRIOn 

HOTEL 
NMOOia    ABIQUtU  INN  ..  .. 

NM0019    ALAMO  INN 'ZZl 

NM00O4    CtOVIS  INN 

NM0020    DAYS  INN """""" 

'•Wgg^    f>«  TOWNSMAN  motel" 
NM0022    WHTTE  SANDS  !NN  ..    _ 
NM0023    ALBUQUERQUE       BUDGET 
INN. 

NM0024    ALBUQUERQUE        HILTON 

HOTEL. 
NM0O?5    ALBUQUERQUE  MARRIOTT 

HOTEL. 
NM0028    AMBERLEY  SUITE  HOTEL 
NM0G27    BARCELONA    COURT    Aa 

SUITE  HOTEL 
NM0028    BEST  WESTERN  AmPORT 

INN. 
NM0029    BCST     WESTERN     AMER- 
ICAN MOTOR  INN. 
NM0031    BEST      WESTERN      FRED 

HAPVEY  HOTEL 
NM0030    BEST  WESTERN  WINROCK 

INN. 

-NM0005    COMFORTINN MtDTOWN 
NM0032    COURTYARD      BY      MAfV 
RIOTT. 

NM0033    DAYS  INN 

NM0034    DOUBLETREE  HOTEL    ' 
NM0035    ECONOtODGE  EAST    '  "' 
NM0C36    FAIRFtELD    INN    BY    MAFI^ 

RIOTT. 
NM0C37    HAMPTON  INN  _ 

NM0140    HOLIDAY  INN  PYRAM©""' 
NM0C33    HORNES-  HOWARD  JOHN- 
SON EAST. 
NM0039    HOWARD  JOHNSON  PLAZA 

HOTEL  NORTH. 
NMCKMO    HYATT  REGENCY  HOTEL 
NM0041     U    QWNTA    MOTOR    INN 

AIRPORT. 
NM0G42    LA    QUINTA    MOTOR 

SAN  ANTCNO. 
NM013S    LA    OUINTA    MOTOR 

SAr4  MATEO. 

NM0043    L£  BARON  INN 

NM0044    MOTEL  t  . 
NM0046    RADISSON  INN  „  "  'Z""Z" 
NM0046    RAMAOA  CLASSIC  HOTEL  " 
NM0O47    RAA4A0A       INN       MARKET 

CENTER. 

NMOOW    R£S«DENCE  INN  BY  MAR- 
RIOTT. 

NM0049    SHERATON  OLD  TOWN  INN 
NM0050    THE   VILLAGE    LODGE   AT 
INNSBROOK  RUIOOSO 

NM0051    TRAVELERS  INN 

NM0052    THE  LEGENDS  HOTEL 
NM0053    BEST     WESTERN     PECCfi 


t  !1  LAUREL  OAK  RO 

7  195  BLACK  HORSE  PIKE 


SI09HWY33&34 
1  09  HWY  35  


1  16  HIGHWAY  35 


BOX  A 


21  0  LIBERTY  CORNER  RD 

3;  W.  WASHINGTON  AVE  .. 

a  21  BLACK  HORSE  PKE ' 


214 
«  S 

1!  T 


U  )1  RT.  10  E 


HI  ly.  84  

14  »  N.  WHITE  SAN£K  BLVD  Z 

iq|0  S.  WHITE  SANDS  

S.  WHITE  SANDS  BIVO  „~ 
N.  WHITE  SANDS  BLVO 


90' 
7t 

10  !0  S.  WHITE  SANOS  BLVO  

24  2  CARUSLE  NE " 


19  II  UNIVERSITY  BLVO 
211  1  LOUISIANA  NE  


76;  0  PAN  AMERICAN  HWY.  NE 


90 


PO  BOX  9126 


INN 
INN 


~ ~— ~-> — 

PO  BOX  1927     _. 



, 

241  0  YALE  SE 

ia  B9  CENTRAL  AVE.  NE 

18  VINflOCK  CTR  NW  . 


132 

176) 


743  1 


515 
15 


211 
524 
242' 


INN 
NM0054 
NM0056 

NMOOSe 


ENCHANTMENT  LODGE  -^ 
BELB-J  SUPER  g  MOTEL  „ 
BEST    WESTERN    MOTEL 

STEVENS. 
NM0057    CARLSBAD     TRAVELOOC£ 

SOUTH. 


PO  BOX  580 


800 

191 

411 


1 
428 


MONMOUTH  PARK  HWY 

NORTH  AVE  W 

RT.  10 


^'OORHEES  NJ  06043- 

W  ATLANTA  OTY  NJ  08232- 


WALL  NJ  07727- 
WALL  NJ  0771  »- 


LOUISIANA  NE  ._ 


MENAUL  NE 
YALESE„..„ 


201  i 
192  > 

103  >1  HOTEL  AVE  . 


1  CENTRAL  AVE,  NE 
MENAUL  RO.  NE 


PAN  AMERICAN  FRWY  NE 

SAN  FRANCISCO  RD  NE 

I  OTEL  CIR ." 


600  I  PAN  AMERK>N  FRWY  NE 


330mjERAS  NW  _.  _ 
YALE  BLVD  SE  _ 


SAN  ANTONIO  NE  . 
SAN  MATEO  NE  .... 


212( 

2001 

1901 

681 

25I€)TEL 


MENUAL  BLVD.  tiE 
CANDELARIA  NE  _ 
UNIVERSITY  SE 


MENAUL  BLVD.  NE  ..... 
OR.  NE 


330C  PROSPECT  ST.  NE  ^ 


\K3  GRANDE  BLVD.  NW 
1  WYOMING  BLVO.  NE  _ 


HCKNIGHTAVE 

DRAfVER  B  

2209)W.  MAIN I 


aocrtW.  AZTEC  BLVD  » 
!  OUTH  MAIN 


3817  MATJONAL  PARKS  HWV 


wAaNj  07719- : „_ 

WARREN  NJ  07059-  ..  . 
WASHINGTON  NJ  07882-        „  "" 
WEST  ATLANTIC  OTY  NJ  0«a?l'~ 

WEST  LONG  BRANCH  NJ  07764-  _ 

WESTFIELD  NJ  0709O- „ 

WWPPANY  NJ  07981- ._ 

WHIPPANY  NJ  0798*- 

ABK3U1U  NM  87510- 
ALAMOGOROONMSSai'oT  "Z.^ 
ALAMOGORDO  NM  88310- 
*tAM0G0RDO  NM  88310- 
ALAMOGORDO  NM  8831(V-     1""" 
ALAMOGORDO  NM  88310- _" 
ALBUQUERQUE  NM87nO-  ..Z."... 

ALBUQUERQUE  NM  87102- 

ALBUQUERQUE  NM  87110-  _ _. 

ALBUQUERQUE  NM  87109- 
ALBUQUERQUE  NM  87110-  .Z.7I._ 

ALBUQUERQUE  NM  87106-  

ALBUQUERQUE  NM  87101-  

ALBUQUERQUE  NM  87119-  

ALBUQUERQUE  NM  87110- 

ALBUQUERQUE  NM  87107-     „ 
ALBUQUERQUE  NM  87106-  ._..;."".■."" 

ALBUQUERQUE  NM  37123- 
ALflUQUERQUE  NM  87103- 
ALBUQUERQUE  NM  8712J-  .  "■ 
ALBUQUERQUE  NM  8710S-  ZZ 

ALBUQUERQUE  NM  37109-     _ 
ALBUQUERQUE  NM  87100-   _ 
ALBUQUERQUE  NM  87123-  II 

ALBUQUERQUE  NM  87100-  __ 

ALBUQUERQUE  NM  87102^  .„ 
ALBUQUERQUE  NM  37106-  .-Zl.Z 

ALBUQUERQUE  NM  87100- 

ALBUQUERQUE  NM  87110- 

ALBUQUERQUE  NM  87107- 

ALBUQUERQUE  NM  87107-  .„ 

ALBUQUERQUE  NM  87100- """ 

ALBUQUERQUE  NM  87110-  

ALBUQUERQUE  NM  87123- !II" 

ALBUQUERQUE  NM  87 107-  „ __. 

ALBUQUERQUE  HM  87104- 

ALBUQUERQUE  NM  8711?- ZZZ 

ALBUQUERQUE  NM  8710?-  „ 

ANGEL  FIRE  NM  87710- 

ARTESIA  NM  88210- 


AZTEC  NM  87410- 

BELEN  NM  87000- '"~_„ 

CARLSBAD  NM  88220- ILJ 

CARLSBAD  NMI 


(608)34»-«S0O 
(608)645-1818 

(900)93»-3110 
(908)449-6146 

P08)974-«400 

(900)647-6700 
(906)689-1667 
(609)272-0200 

(908)642-7900 

(908)654-5600 

(201)687-8700 

C20t)538-8811 

(505)686-«378 
(505)437-1000 
(505]762-«600 
(505)437-6090 
(505)437-C?10 
(505)434-1200 
(505)880-<>0eo 

(505)884-2500 

(505)881-0800 

(505)823-1300 
(50^255-6668 

(605)24?-7022 

(506)290-7426 

(605)843-7000 

(506)883-525? 

(505)881-32;0 
(506)843-6600 

(506)275-0599 
(505P47-33+* 
P06)2«>2-7800 
(506)883-1000 

(505)344-1566 
(505)821-3333 
(5C5)296-4«52 

(505)821-9451 

^05)842-1234 
(506)243-6600 

(£0^821-8000 

(505)884-3501 

<506)6»4-025O 
(506)884-2826 
(506)247-0612 
(506)881-0000 
(505)271-1000 


(506)881-2661 

(50^843-6300 
(506)2»2-6635 

«>5)242-5228 
(505)377-6401 
(506)748-3324 

(506)334-6143 
(50S)864-«188 
(S06)e«7-285f 

(506;887-8888 
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NEW 


NM0058    CONTINENTAL  INN 

NM0013    HOLIDAY  INN 

NM0001     INNKEEPERS      OF 

MEXICO. 
NM0059    PARK  INN  INTERNATIONAL 

RODEWAY  INN 

BRANDING  IRON  MOTEL  .... 

SPRUCE  LODGE  

SUNSET  MOTEL 

THE            LODGE            AT 
CLOUDCROFT. 
NM0002    CLOVIS  INN  

HOLIDAY  INN  OF  CLOVIS  ... 

VILLA  INN „. 

CUBA  LODGE  _ 

BEST  WESTERN  MIMBRES 
VALLEY  INN. 
NM0067    DEMING  SUPER  8  MOTEL  .. 

HOLIDAY  INN  OF  DEMING  .. 

OTESAGA  HOTEL 

THE     INN    AT    COOPERS- 


NM0060 
NM0061 
NM0062 
NM0063 
NM0064 


NM0014 
NM0012 
NM0065 
NM0066 


NM0068 
NY0344 
NY0481 

TOWN. 
NY0164 
LAKES. 

NY0098    COMFORT  INN  

CORNING  DAYS  INN  

RADISSON     HOTEL     COR- 


PO  BOX  1897 
PO  BOX  5037 


PO  BOX  557 
PO  BOX  365 


PO  BOX  487 


PO  BOX  238  .. 
POBOX  1159 


ECONO     LODGE     DARIEN 


NY0113 
NY0114 

NING. 
NY0102 
NY0445 
NY0402 
NY0143 
NY0158 
NY0013 
NY0418 

INN. 
NY0599 

CLE. 
NY0S06 
NY0227 


COMFORT  INN  CORTLAND  . 

SUPER  8  MOTEL  

ROCKING  DUCK  INN 

DEWITT  INN  

ECONO  LODGE  

QUALITY  INN  VINEYARD  

SHERATON  HARBORFRONT 

MICROTEL— CARRIER    CIR- 


WAYBACK  INN  

HOLIDAY      INN      CROWNE 
PLAZA  LAGUARDIA  AIRPORT. 

NY0280    LAGUARDIA  MARRIOTT 

NY0017    SUSSE  CHALET 

NY0024    1770  HOUSE  

NY0116    COUNTY  COTTAGE  INN  AT 
EAST  HAMPTON  PT. 

NY0152    DUTCH  MOTEL  

NY0150    EAST  HAMPTON  HOUSE 

NY0415    SHADY  PINES  

NY0061     BLUE  DOLPHIN  MOTEL  

NY0304    MARINE  HAMPTON  OCEAN 
RESORT. 

NY0168    EMBASSY     SUITES    SYRA- 
CUSE. 

NY0175 

NY0205 

NY0218 

NY0014 
CUSE. 

NY0474 

NY0357 


FAIRFIELD  INN 

HAMPTON  INN  SYRACUSE  . 

HOLIDAY  INN  

RESIDENCE      INN      SYRA- 


SYRACUSE  MARRIOTT 

POINT  LOOKOUT  MOUN- 
TAIN INN. 

NY0091    COACHMAN  MOTOR 

LODGE. 

NY0157    ECONO  LODGE  

NY0228    HOLIDAY  INN  ELMIRA 

NY0381     RED  JACKET  MOTEL  

NY0582    MOTEL  6  (#1217)  

NY0530    ELMSFORD  MOTEL  ....„ 

NY0376    RAMADA  INN 

NY0408    SAW  MILL  RIVER  MOTEL  .... 

NY0586  BEST  WESTERN  HOME- 
STEAD INN. 

NY0174  EXECUTIVE  INN  HOTEL 
AND  CONFERENCE  CENTER. 

NY0169    ENDWELL  MOTEL  

NY0279    KINGS  INN 

NY0330  NORTH  STREET  MOTOR 
LODGE. 

NY0296    LODGE  AT  WOOOCLIFF  

NY0592    FRIENDSHIP  INN 

NY0600    MICROTEL  VICTOR  

NY0118  COURTYARD  BY  MARRIOTT 
FISHKILL 


BOX  103. 


POBOX  1357 


POBOX  33 


POBOX  489 


3820  NATIONAL  PARKS  HWY 
601  S.  CANAL  ST  

3804  NATKjii^L  PARKS  iiwY 
W.  MAIN  ST 

7(tts!  FIRST  ST 

2912  MABRY  

2700  E.  MABRY  DR  .... 
1001  E.  MAIN  ™ 

1217  W.PINE 

POBOX  11 38 

LAKE  ST  

16  CHESTNUT  ST  


8493  ALEGHENS  RD  ...„ 

66  W.  PULTENEY  ST  ..„ 

23  RIVERSIDE  DR 

126  DENISON  PKWY  E  . 


2  'A  LOCUST  AVE  

188  CUNTON  AVE 

28  (3ENESEE  PKWY 

3400  ERIE  BLVD.  E  

310  LAKE  SHORE  DR  W  ... 

3929  VINEYARD  DR  

30  LAKE  SHORE  DR  E 


6608  OLD  COLLAMER  CIRCLE 

BIG  MOOSE  RD „ 

104-04  DITMARS  BLVD  


102-05  DITMARS  BLVD  

ROAD  #2  TROY  RD  

143  MAIN  ST  

295  THREE  MILE  HARBOR  RD 


488  MONT  AUK  HWY 
226  PANTKjO  RD  ..... 


MAIN  RD 

148  DUNE  RD 


6646  OLD  COLLAMER  RD 


6611  OLD  COLLAMER  RD  

6605  OLD  COLLAMER  RD  

COLLEGE  DR.  AND  COURT  ST 
6420  YORKTOWN  CIR  


6302  CARRIER  PKWY 
RT.  23 


908  PENNA  AVE 


1339  RT.  64  

ONE  HOLIDAY  PLAZA  E.  WATER  ST 

RT.  17 

151  ROUTE  17 

19  TARRYTOWN  RD  

540  SAW  MILL  RIVER  RD 

25  VALLEY  AVE  - 

749  WEST  MAIN  STREET  ..„ 


1  DELAWARE  AVE 


3211  E.  MAIN  ST 
2603  E.  MAIN  ST 
2100  N.ST  


199  WOODCLIFF  DR 

6037  RT.  96  _ .. 

7498  MAIN  ST 

WESTAGE  BUSINESS  OENTER  DR 


CARLSBAD  NM  88220- 

CARLSBAD  NM  88220- 

CARLSBAD  NM  68220-  .... 

CARLSBAD  NM  88220- „.... 

CARLSBAD  NM  88220- 

CHAMA  NM  87520- 

CHAMA  NM  87520-  

CLAYTON  NM  88415-  

CLOUDCROFT  NM  88317-  

CLOVIS  NM  88101-  

CLOVIS  NM  88101- 

CONSEQ.  TUCUMCARI  NM  88401-  .. 

CUBA  NM  87103-  

DEMING  NM  88030-  .i. 

DEMING  NM  88031- 

COOPERSTOWN  NY  13320- 

C(X)PERSTOWN  NY  13326- 

CODPERSTOWN  NY  13326- 

CORFU  NY  14036- 

CORNING  NY  14830- 

CORNING  NY  14830-  .... 

CORNING  NY  14830-2786 

CORTLAND  NY  13045- 

CORTLAND  NY  13045- 

CUBA  NY  14727- . 

DEWITT  NY  13214- 

DUNKIRK  NY  14048- 

DUNKIRK  NY  14048-  

DUNKIRK  NY  14048-  _ 

E.  SYRACUSE  NY  13057-  

EAGLE  BAY  NY  13331-  

EAST  ELMHURST  NY  11369- 

EAST  ELMHURST  NY  11369-  „ 

EAST  GREENBUSH  NY  12061-  

EAST  HAMPTON  NY  11937-  

EAST  HAMPTON  NY  11937-  

EAST  HAMPTON  NY  11937- 

EAST  HAMPTON  NY  11937-  „ 

EAST  HAMPTON  NY  11937-  „.., 

EAST  MARION  NY  11939- 

EAST  QU(X3UE  NY  11942- 

EAST  SYRACUSE  NY  13057-  

EAST  SYRACUSE  NY  13057-  

EAST  SYRACUSE  NY  13057-  

EAST  SYRACUSE  NY  13057-  

EAST  SYRACUSE  NY  13057-  

EAST  SYRACUSE  NY  13057-  

EAST  WINDHAM  NY  12439-  

ELMIRA  NY  14904-  .; 

ELMIRA  NY  14903-  

ELMIRA  NY  14901-  

ELMIRA  NY  14902-  

ELMIRA— HORSEHEADS  NY  14845- 

ELMSFORD  NY  10523- 

ELMSFORD  NY  10523- 

ELMSFORD  NY  10523- 

ENDICOTTNY  13760-  

ENDICOTTNY  13760-  

ENDWELL  NY  13760-  

ENDWELL  NY  13760-  .. 

ENDWELL  NY  13760-  -.. 

FAIRPORT  NY  14450-  

FARMINGTON  NY  14425-  

FISHERS  NY  14564- _.. 

FISHKILL  NY  12524-  


(505)887-0341 
(505)885-8500 
(505)885-4874 

(505)887-2861 
(505)887-6535 
(505)756-2162 
(506)756-2593 
(505)374-2589 
(505)682-2566 

(505)762-5600 
(505)762-4491 
(505)461-2250 
(505)289-32f;9 
(505)546-4544 

(505)546-0481 
(607)547-2790 
(607)547-9931 
(607)547-6756 

(716)599-3040 

(607)962-1515 
(607)936-9370 
(607)962-5000 

(607)753-7721 
(607)756-6622 
(716)968-3335 
(315)446-3300 
(716)360-2200 
(716)366-4400 
(716)366-8350 

(315)437-3500 

(315)357-6000 
(718)457-6300 

(718)565-8900 
(518)477-7984 
(516)324-1770 
(516)324-9191 

(516)324-4550 
(516)324-4300 
(516)537-1037 
(516)477-0907 
(516)653-5714 

(315)446-3200 

(315)432-9333 
(316)463-6443 
(315)437-2761 
(315)432-4488 

(315)432-0200 
(518)734-3381 

(607)733-5526 

(607)739-2000 
(607)734-4211 
(607)734-1616 
(607)73»-2525 
(914)592-5300 
(914)592-3300 
(914)592-7500 
(607)754-1533 

(607)754-7570 

(607)748-7388 
(607)754-0020 
(607)754-8258 

(716)381-4000 
(716)924-2300 
(800)278-6884 
(914)897-2400 
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MOTOR 


NY0383    REStOENCE 

mart. 

NY0511    WEUESLEYINN 
NY0178    FLORAL       PARK 

LOOGE. 
NY0528    ROSLYN  CLAREMONT 

MOTEL 
NY0425    SKERATOM    LA     GUABDIA 

EAST  HOTEL 
NY030t    MAJOR     LEAGUE     MOTOR 

INN. 
NV0181     FREEPORT      MOTOR      INN 

AND  30ATEL 
NY0186    FULTON  MOTOR  LOOGE 

NY0007    MINI  MOTEL  

NY0367    QUAIiTY  INN  RIVERSIDE 
NY0189    GENEVA  ON  THE  LAKE 

NY06e4    MOTEL  6  (#1216)  

NY0161    GlCNS  FALLS/LAKE 

GEOr.Sf  ECONO  LOOGE. 
NY02S7    LANDMARK  MOTOR  INN 
WVW71     SUSSE  CHALET  HOTEL 

NY0087    CLEARVIEW  MOTEL 

NY0454    SUPER  8  MOTEL  OF  GOV- 
ERNORS iSLAND. 
W0487    TOWVN3EN0  MANOR  INN 

SUNSNNEINN ; 

HOJOJNN 


MV0444 
NY0022 
NY0389 
NYOOea 
NY0198 
NV0489 
NY0096 


POBOXMI  ._.. 


PO  BOX  160  ._.!' 


PO  BOX  376 


2i  77  RT.  9 

a  JERICHO  TNPK 


ti  21  OtO  NORTHERN  BLVO 

i:  5-20  39TH  AVE _. 

R  .  28 

44  i  S.  MAIN  ST  


P080X22S 


RED  ROOF  INN  #55 

COLGATE  INN __ 

HAMMOND-  SPORT  MOTEL 

VINEHURST  MOTEL  

COLONIAL     SHORES     RE- 
SORT AND  MAfiiNA. 
NY0206    HAMPTON  STAR  MOTEL 
NY0432    SMITHS  COLONIAL  MOTEL 
NY0306    MflHRlorrS  WIND  WATCH 

HOTEL  AND  GOLF  CLUB, 
NY0369    RAOISSON 

ISLANCUA. 
NY0038    ASPTNWALL  HOUSE 

WESTVtEW  LOOGE 

MK»OTEL  LEHIGH 

RED  ROOF  INN  #042 

ROCHESTER      SUPER      8 
MOTEL 
NY0210    HERKIMER  MOTEL  ._... 

DAYS  INN  HKJKSVILLE  _ 
ECONO        LOOGE— HICKS^ 


HOTEL 


NY0518 
NY0314 
NY0386 
NY0401 


K>  BOX  203 


P0  80X  172  D. 


NY0129 
NY0563 
VILLE 
NY0005 
NY0346 
NY0378 
NY0556 
NY0440 
NY0291 
NYOOSO 
NY0515 
NV0455 


CHHISTIANNA  HOTEL 
PALISADE  MOTEL  .... 
RAMAPO  HILLSIDE  MOTEL  . 

VALLEY  MOTEL  

STRATHMORE  HOTEL 

L£  CHAMBORO „ 

COACH  LIGHT  MOTEL 

WILLIAMS  INN  ......  „ 

SUPER      8       MOTEL      OF 
HORNELL 

Kn0229    HOLIDAY        INN        ELMJRA 
HORSEHEADS. 

NYQ253    HOWARD  JOHNSON  LODGE 
TERRACE  GARDEN  MOTEL 
HOWARD  JOHNSON  LODGE 
SUPER     8     MOTEL     HYDE 


PO  BOX  324  


PO  BOX  486 


fJV0480 
NYMSA 
NV0S29 
PARK 
NYa203 
NYa094 


HAMPTON  WN  ISLANDIA 
COLLEGE-    TOWN    MOTOR 

LODGE. 
NYai63    ECONO  LOOGE 
N-C0274    HOUDAY    INN-EXECUTJVE 

TOWERS  OF  ITHACA. 
NYU249    HOWARD  JOHNSON  LODGE 
NY0273    fTHACA  HOLIDAY  INN 
NY0310    MEADOW  COURT  INN 
NY(M2l     SHEPATON  INN  AND  OOM- 

FERENCE  CENTER. 
N'Y0437    STATLER  HOTEL 
NY0448    SUPER  8  MOTEL  ITHACA 
NYQ233    HOLIDAY  INN  JFK  AIRPORT 
NYOOn    JFK  A:RPOflT  HILTON     ™ 

NV0097    COMFORT  INN "" 

NV0583    MOTEL  6  (#1218)  „  "" 


PO  BOX  434 


"  E.  AVE_... 


PO  BOX  3296 
BOX  455 


16  »  S.  FIRST  ST  .... 

Rl  .  #8 ""         _■ 

93  I  S.  FIRST  ST '." Z^" 

Rl    14  S.  1001  LOCHLANO  RO  -T 

48  i  HAMILTON  STREET 

29  AVIATION  RD  .. .    „  ~" 


B«  iBOOMRO 

Rl    11 

C(  MFORT  RD 


71- 


RO 


MAIN  ST  .... 

#1  

5245  CAMP  RO 
CAMPRD 
PAYNE  ST  . 


53;  0 

1-! 

W/  TER  WILLIAM 

RT  54  _ 

83  V.  TIANA  RD  „_. 


293 
RT 
17* 


RT, 


312 


FISMKIU  NV  12524- 

FLORAL  PARK  NY  11001- 

FLUSHING  NY  11354-  . .. 

FLUSHING  NY  11354-  

FLYCREEK  NY  13337-  .. 

FREEPORT  NY  11520-  .... 


E.  MONTAUK  HWY 

97 

MOTOR  PKWV  _.... 


363  5  EXPRESS  DR.  M  . 


187  MILITARY  RD 
HARBOR  RD 


90e  LEHI 


UGH  STATK5N  RO 
W.  HENRIETTA  RO 


482 

100  10  LEHK3H  STATCN  («> ". 


lOOfylARGINAL  HO  ..      „ 
1.  OYSTER  BAY  RD  . 

AVE  


828  S 

429  DUFFY  , 


FULTON  NY  13069- 

FULTON  NY  1306»- 

FULTON  NY  1306*- IT 

GENEVA  NY  14456- 

GENEVA  NY  14456- "_ 

QUEttS  FALLS  NY  12801- 

GLENS  FAUS  NY  12801-  _ 
GLENS  FALLS  NY  12804- 

GOUVERNEUR  NY  13643- 

GOVERNORS  ISLAND  NY  10004- 

GREENPORT  NY  11944- 

GREENWICH  NY  12834-    „ 

HAMBURG  NY  14075-    . 

HAMBURG  NY  14075- ."" 

HAMILTON  NY  13346- .  .7 

HAMMOND-  SPORT  NY  14840- 
HAMMONO-  SPORT  NY  14840- 
HAMPTON  BAYS  NY  11946-  ..__ 

HAMPTON  BAYS  NY  1 19*6- 
HANCOCK  NY  13783- 
HAUPPAUGE  NY  11788-       "'" 


(9l4)696-«995 
(516J7^-n77 

(51^625-2700 

(71S}46a-66S6 

(W7)547^2266 

^16)623-9100 

(31^596-6100 

(315)59?-7238 
(315)593-2444 
(315)789-7190 
(315)789-4060 
(518)793-3491 

(518)793-3441 
(518)793-8891 
(315)287-2800 
(212)269-8878 

^16)477-2000 
(S18)69»-2997 
(716)64«-2000 
(716)646-7222 
(315)824-2300 
(607)569-2600 
(607)66»-2300 
(516)726-0011 

(516)726-6061 

(607)637-2969 
(516)232-9600 


HAUPPAUGENY  11788- 


(516)232-3000 


HENDERSON  HARBOR  NY  T3651- 
HENDERSON  HARBOR  MY  13661- 
HENRIETTA  NY  14467-  .. 

HENRIETTA  NY  14467- I 

HENRIETTA  NY  14467- 


52  I  AIN  ST  _ 

RT  >18  4  9W..„ 

RT.  I7S  ..._ „ 

70i:  ROUTE  5  AND  20 
1731  N.  OCEAN  AVE  _. 
207J  RT.  52  .. 


22  14AIN  ST 
RT 


16  WEBBS  CROSSING 
602  X>RNING  RD  


RT.    7  AND  14 

RT. ;  3A 

270    ERICHO  TNPK 

528   iLBANY  POST  RD 


HERKIMER  NY  13350- 
HICKSVILLE  NY  11801- 
—     HICKSVILLE  NY  11801- 


HIGHLAND  FALLS  NY  10926- 
HK3HLAND  FALLS  NY  10928-  _ 

HILLBURN  NY  10931-  

HOLCOMB  NY  14469- 
HOLTSVILLE  NY  1 1 742-  JZ! 

HOPEWELL  JUNCTKDN  NY  I253»- 
HORNELL  NY  14643- 
HORNELLNY  14843- 


»6a  VETERANS  I 


MEMORIAL  HWY 
OUEGEAVE  _ 


2303  N.  TRIPHAMMER  RO 
222  i.  CAYUGA  ST  „_ 

230afeil.  TRIPHAMMER  RO 
2310  M.  TRIPHAMMER  RD 

529  $.  MEADOW  ST 

ONE  BHERATON  DR 


HORNELLSVIUE  NY  14843l~!!."Z 

HORSEHEADS  NY  14846-  

HORSEHEADS  NY  1484^-       

HUNTER  GREEN  NY  12442-  .„  "' 
HUNTINGTON  STATK3N  NY  11746^" 
HYDE  PARK  NY  12538-  _ 


ISLANDIA  NY  11722- 
ITHACA  NY  14850- 


CORI  lELL  UNIVER- ... 

400  a.  MEADOW 

144-02  135TH  ST  .^ 
138-to  135TH  AVE  ..._ 
2800  4.  MAIN  ST.  EXT 


1980  EAST  MAIN  STREET 


ITHACA  NY  14850- 
ITHAO  NY  14850- 

ITHACA  NY  14850- 
ITHACA  NY  14850- 
ITHACA  NY  14850- 
ITHACA  NY  14850- 

ITHACA  NY  14853-  

ITHACA  NY  14850-  

JAMAICA  NY  1 1436-  „      

iAMACA  NY  11436-  ... 

JAMESTOWN  NY  14701- Z 

JAMESTOWN-FAtCONER  NY  14733- 


(315)93»-6421 
015)636-6722 
(716)334-3400 
(716)359-1100 
(716J359-1630 

015)666-0490 
(516H33-1900 
(516)433-3900 

(914)446-5798 
(914)446-9400 
(914)357-4770 
(716)657-6663 
(516)756-2900 
(314)221-1941 
(607)324-0800 
(607)324-2993 
(607)324-6222 

(607)739-5681 

(697)739-5636 
{618)263-^M22 
(516)421-3900 
(9 14)225-0088 

(S1^234-<M00 
(607)273-3642 

(607)257-1400 
(607)272-1000 

(607)257-1212 
(607)257-3100 
(607)273-3865 
(607)257-2000 

(607)254-2530 
IM]7)Z73-B088 
(7iq«59^B0O 
(71^322-8700 
(716)664-6680 
(716)666-»70 
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NY0045    BEAVER     HOUOW     CON- 
FERENCE CENTER. 
NY0572    PARK  PLAZA  INN 

Nvoaee  red  roof  inn  #203 

NV0231  HOUDAY  INN  JOHNSTOWN 
GLOVERSVIUE. 

NY0466  SUPER  8  MOTEL  OF 
JOHNSTOWN. 

NY0100    CONCORD  INN  ....„ 

NY0195  GRANiT  HOTEL  AND  COUN- 
TRY CLUB. 

NY0125    DAYS  INN 

NY0214    HOLIDAY  (NN  

NV0446    SUPER  8  MOTEt 

NY0041     BALMORAL  MOTEL  .„.._ 

NY0064    BEST  WESTERN  OF  LAKE 

(5EOPGE. 

NY0095  COLONIAL  MANOR  MOTOR 
doki 

IfflV. 

NY0593    COMFORT        INN        LAKE 

GEORGE. 
NV0130    DAYS  INN  LAKE  GEORGE   .. 
MY0564    ECONO       LCXXSE       LAKE 

GEORGE  MOTEL 
MVOiaO    FORT       WILLIAM       HENRY 

MOTOR  INN. 
»fr0182    FRENOH  MOUNTAIN  MOTEL 
NYQ238    HOLIDAY   INN  TURF    LAKE 

GEORGE. 
NY0306    MARINE  VILLAGE  RESORT  . 

NY0335    or  SULUVAirS  MOTEL 

NY0413    SCOTTY-S      MOTEL      AMD 

CABIN  COURl  INC. 
NY0467    SUPER  8  MOTEL  OF  WAfl- 

RENS8URQ. 
NY0S23    ELMS  WATERFRONT 

LO(X3E. 
HY02a5   LAMPLIGHT    INN    BED   AND 

BREAKFAST. 

NY0027    ADIRONDACK  INN  

NY0028    AOIRONDAK  LOJ  RO 

MY0520    BEST    WESTERN    GOLDEN 

ARROW  HOTEL 
NY0002    CARRIAGE  HOUSE  MOTOR 

INN. 

NY0156    ECONO  LODGE   .. 

NY0166  EDGE  OF  THE  UKE  MOTEL 
NY0196  GRANDVIEW  HOUDAY  INN  . 
NY0252  HOWARD  JOHNSON  RE- 
SORT LODGE. 
NY0411  SCHULTES  MOTOR  INN  ._„ 
NY0465    THUNDERBIRD  MOTOR  INN 

NY06O4    WATER3EDGE  MOTEL  

NY0275    J  J  LEASURE  RESTAURANT 

AND  MOTOR  INN. 

NY0099    COMFORT  INN  

NY0261     HOWARD  JOHNSON 

MOTOR  LODGE. 

NY0269    INN  AT  THE  CENTURY  

NY0364    QUALITY  INN  A'RPORT  

NY0394     RESIDENCE    INN   BY   MAR- 
RIOTT. 
NY0457    SUPER      6      MOTEL      OF 

LATHAM. 
NY0078    CARL'S    RIP    VAN    WINKLE 

MOTOR  LOOGE. 
NY0358    PORTAGE  HOUSE  MOTEL  .. 

NY0293    LEXINGTON  HOTEL  

NY0539    DAYS  INN  OF  LIBERTY 

NY0294    LIBERTY  MOTEL 

NYQ295    LINOENHURST  MOTEL 

NY0053    BEST     WESTERN    MOTOR 

INN. 
NY0036    ARBORGATE  INN  SALINA    .. 

NY0132    DAYS  INN  NORTH  

NY0533    ECONO  LODGE  SYRACXISE 

UVERP(XX_ 
NY0241     HOMEWOOD  SU»TES 

HOTEL. 
NY0424    SHERATON  INN  SYRACUSE 

NY0288    LANZA'S  COUNTRY  INN 

NY0320    MOTEL  ON  THE  LAKE __ 

NY0565    COMFORT  INN  L(XKPORT  . 
NY0008    RIDGE        VIEW        MOTOR 

LODGE  INC. 


— ~ 

... 

. 

._ 



PO  BOX  528  ... 

PO  BOX  3202  

PoeoxaoM 


PO  BOX  2541 
PO  BOX  95  __ 
PO  BOX  70  .... 


POBOX45  . 

poboxiit" 


PO  BOM  446 


POBOX14M 


1083  PIT  RD 


581  HARRY  L  DRIVE 

590  FAIRVIEW  ST 

308  N.  COMRIE  AVE 


301  N.  COMRiE  RO 

1288  SHERIDAN  OR  

LOWER  GPJ^NIT  HO 


RT.28  

503  WASHirVGTON  AVE  . 
487  WASHINGTON  AVE  . 

444  CANADA  ST 

EXIT  21  AT  W  87 


1-87  @  EXIT  21  &RT  9W. 


RR.  #3 _.. 

431  CANADA  ST 


CANADA  ST  

RR«3  

RT.  9  CANADA  ST 


350  CANADA  ST  ...._ 

410  CANADA  ST 

12  LAKE  SHORE  DR 

RD.  #2  _ 

RT.9N.ATBAYRD 

2129  LAKE  AVE 

217  MAIN  ST  „. 

ADIRONDACK  LOJ  RO  ... 
150  MAIN  ST  „ 

CASCADE  RD  

CASC^AOE  RD  

56  SARANAC  AVE  .._ 

1  OLYMPIC  DR  _ 

90  SARANAC  AVE  .  .. 

RT.  73  CASCADE  RO 

MAIN  ST 

RT  8 

6001  BiGTREERO  I 

866  ALBANY  SHAKER  RO  

611  TROY  SCHENECTADY  FX)  ... 

997  NEW  LOUDEN  RD  _ 

622  WATERVUET  SHAKER  RD  .. 
1  RESIDENCE  INS  OR  _.. 

681  TROY  SCHENECTADY  RD  ... 

RT.  23  B  HC  «2 

280  PORTAGE  RO 


RT  17 

294  S.  MAIN  ST 


150  W  MONTAUK  HWY. 
20  ALBANY  ST 


430  ELECTRONICS  PKWY  

400  SEVENTH  N.  ST  ... 

401-407  7TH  N.  ST 


275  ELMWOOD  DAVIS  RO 

ELECTRONICS  PKWY 

#2  

RT.  52  ....„ „ 

551  S.  TRANSIT  ST 

RT.  1 


JAVA  CENTER  NY  14082-  . 


JOHNSON  QTY  NY  13790- 
JOHNSON  CITY  KY  13790- 
JOHNSTOWN  NY  12905-  ... 

JOHNSTOWN  NY  1209S-  ... 


KENMORE  NY  142!  7-             .   /       '  ■ 
KERHONKSON  NY  12448- _..._ 


KINGSTON  NY  12401- 
KINGSTON  NY  12401- 
KINGSTON  NY  12401- 


LAKE  GEORGE  NY  '2845-  

LAKE  GEORGE  NY  126;5-  


LAKE  GEORGE  NY  12846- 
LAKE  GEORGE  NY  1284&- 


LAKE  GEORGE  NY  12845-  _.. 
LAKE  (SEORGE  NY  12845-  _ 


LAKE  GEORGE  NY  12345-  „ 
LAKE  (SEORGE  NY  12845- 


LAKE  GEORGE  NY  12845- 


LAKE  GEORGE  NY  12845- 
LAKE  GEORGE  NY  12645- 
LAKE  GEORGE  NY  12845- 


LAKE  GEORGE  NY  12845- 


LAKE  LUZERNE  NV  12846-  __ 
LAKE  LUZERNE  NY  12846-  _ 


LAKE  PLACID  NY  12946-  

LAKE  PLACID  NY  12946- 

LAKE  PLAOD  NY  12946-  

LAKE  PLAaO  NY  1294S-  _ 

LAKE  PLAOD  NY  12946-  „. 

LAKE  PLACID  NY  12946- 

LAKE  PLACID  NY  12946- 

LAKE  PLAOO  NY  12946- 

LAKE  PLAOO  NY  12946- 

LAKE  PLACID  NY  12946- 

LAKE  PLEASANT  NY  12108- 

LAKEVHLE  NY  14480- . 

LATHAM  NY  12110-  

LATHAM  NY  12110- 

LATHAM  NY  12110-  .{ 

LATHAM  NY  12110- 

LATHAM  NV  12110-  ...^ „ 


LATHAM  NY  12110- 
LEEDS  .NY  12451-  .. 


LEWISTON  NY  :4092- 

LEXINGTON  NY  12452-  ..^ 

LIBERTY  NV  12754- 

LIBERTY  NY  12754-  _ 
UNDENHURST  NY  11757- 
LITTLE  FALLS  NY  13365- 


LIVERPOOL  NY  13088- 
LIVERPOOL  NY  13088- 
UVERPOOL  NY  13088- 


UVEflPOOL  NY  13C88- 


(JVERPOOL  NY  13086- 

liVINGSTON  MANOR  NY  12758- 
LOCH  SHELDRAKE  NY  12750-  .... 

L(XXPORT  NY  14094- 

LOWVILLE  NY  13367- 


(7161457-3700 

|G07)77»«S33 

|607)72»-aS40 
(5'3)7«2-4686 

(5te)762-«67 

(716)876-4020 
(914)626-3141 

S14^^1-1919 
(914)33»;0400 
(914)336-3078 
(516)666-2«73 
(£18)666-6701 

(518)666-4864 

(518)666-«141 

(518)793-3166 
(518)666-2669 

(5)8)668-3061 

(518)792-6604 
(518)666-5781 

(518)666-6478 
(518)668-5424 
(318)666-2467 

(516)623-2611 

(518)606-3072 

(516)696-5294 

(518)523-2424 
(518)52^-3441 
(518)523-3363 

(518)523-2260 

(518)523-2812 
(5t8;S2»-e430 
(518)523-2550 
(518)523-9555 

(51ff;523-3532 
(518)523-2439 
(518)546-6031 
(716)346-2120 

(518)783-1900 
(518)785-5631 

(518)785-0931 
(518)785-1414 
(516)783-0600 

(518)783-6808 

(518)943-3303 

(716)75*-«96 
(518)66»-6463 
(914)292-7600 
(914)292-7272 
(516)226-5060 
(313)823-4954 

(315)453-6330 
(315)461-1511 
(315)451-6000 

015)451-3600 

(31 5)457-1  ttJ 
(9V4)43»-6070 
(914)434-«177 

(716)434-4411 
015)376-22£? 


UMI 


02112 
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NY0077 

INN. 
NY0594 
NY01B8 
LONE. 
NY0443 
NY0160 
NY0595 


CAPRI  LYNBROOK  MOTOR 

ECONO  LODGE  .._ 

GATEWAY  MOTEL  OF  MA- 


8      MOTEL      OF 


SUNSET  MOTEL  

ECONO  LODGE  

ECONO      LODGE/MEADOW 
VIEW  MOTEL 
NY0458    SUPER 
MASSENA. 

NY0540    MAGNOUA  HOTEL  

NY0522    ECONO         LODGE         OF 
CORTLAND. 

NY0268    INN  AT  MEDFORD  

NY0144    DOLLINGER-S  COURTYARD 

MOTEL 
NY0264    HUNTINGTON  HILTON 

HOTEL 
NY0371     RADISSON  PLAZA  HOTEL  ... 

GATEWAY  INN 

MEXBECK  INC  

HERITAGE  MOTEL  

BORN  FREE  MOTEL  I  

BORN  FREE  MOTEL  II  

BREAKERS  MOTEL  

CLUB  MdfcTAUK 

LENHART  COTTAGES 


NY0187 
NY0311 
NY0209 
NY0060 
NY0062 
NY0003 
NY00S9 
NY0292 


NY0317    MONTAUK  SOUNDVIEW 

NY0318    MONTAUK     YACHT     CLUB 

RESORT  AND  MARINA. 
NY0406    ROUGH  RIDERS  LANDING  .. 

NY0407    SANDS  MOTEL  

NY0023    SANB6  MOTEL  EAST 

NY0414    SEAWIND  MOTEL 

NY0016    SHEPHAROS  NECK  INN  

NY0433    SNUG      HARBOR      MOTEL 

AND  MARINA. 

NY0468    SURF  CLUB 

NY0140    DAYSTOP   OF    MONTGOM- 
ERY. 
NY0309    MAYBROOK  MONTGOMERY 

SUPER  8  MOTEL 
NY0052    BEST     WESTERN     MONTl- 

CEUO. 

NY0319    MONTOUR  MOTEL  

NY0215    HOLIDAY  INN  

NY0245    HOTEL  MT.  PLEASANT  RD  .. 

NY0423    COMFORT  INN  

NY0131     DAYS  INN  MIDDLETOWN  .... 

NY0239    HOLIDAY  INN  UTICA  

NY0434    SPINNERS  MOTEL  

NY0139    DAYSTOP  BY  DAYS  INN  

NY0283    LAKE  MOHONK  MOUNTAIN 

HOUSE. 
NY0461     SUPER  8  MOTEL  OF  NEW 

PALTZ. 

NY0557    RAMADA  PLAZA  HOTEL  

NY0548    ALGONQUIN.      A      WESTIN 

HOTEL 

NY0043     BARBIZON  HOTEL  

DRAKE  SWISSOTEL  

EASTGATE  TOWER 

EMBASSY  SUITES  HOTEL  ... 
ESSEX  HOUSE  NIKKO  NEW 


POBOX11  ... 

PO  BOX  261   . 
RD#1,BOX261 

PO  BOX  257  . 
PO  BOX  628  ., 


PO 
PO 


BOX 

BOX 


ISO 
293 


PO  BOX  5048 


PO  BOX  261A  


GORHAM  HOTEL  : 

GRAND  HYATT  NEW  YORK- 
HOLIDAY      INN      CROWNE 


NY0147 
NY0601 
NY0167 
NY0172 

YORK 
NY0193 
NY0549 
NY0226 

PLAZA. 
NY0242    HOTEL  MACKLOWE 

MACKLOWE    CONFERENCE    CEN- 
TER. 

NY0243    HOTEL  MARIA 

NY0246    HOTEL  PLAZA  ATHENEE  ..„. 
NY0535    ITT  SHERATON  NEW  YORK 

HOTEL  AND  TOWERS. 

NY0278    JOURNErS  END  HOTEL  

NY0565    LOEWS  NEW  YORK  HOTEL 
NY0323    NEW      YORK      HELMSLEY 

HOTEL 
NY0321     NEW    YORK    HILTON    AND 

TOWERS. 


PO  BOX  279 
PO  BOX  60  ." 


5  FR  :ER  ST 


227 


I  VEST  MAIN  ST  

HCRK)1  FINNEY  BLVD 


E.  MfiN  ST  . 
RR. 


1 


84  G  10VE  ST 


RO 
37751 


2695  RT 


136 


11 

598  iROADHOLLOW  RD 


1350  OLD  WALT  WHITMAN  RD 

1780PUNRISE  HWY  

ST  

RD«8 

AVE 

AVE 

MONTAUK  HWY 

DR 

MONTAIN   HWY.   &  SHERMAN 


MAIh 
RT 
S. 
S. 

OLD 
E. 

OLD 
RD 
WES  lAKE 


ER  ERSON  i 
E»  ERSON  i 


Ul<EI 


STAf 


EDGI  MERE  RD  

S.  E«  ERY  ST 

SOU*  H  EMERSON  AVE  , 

R  #1    n.  LAKE  DR  

SEC(  NO  HOUSE  RD  

156  V  rESTUKE  DR 


SURI  SIDE 


125 


ONE 

59  WiST 


140 

440F1^RK 

222 

1568 

160 


136 
PAF 
1605 


138 
37  E 
811 


USRT.  11 


112 

MAPLE  RIDGE  RO  . 


AND  DOUNDVIEW  DR 
ISLAND  RD 


AVE  &  S.  ESSEX 
»<EELYTOWN  RD 


207  k  ONTGOMERY  RD 


21  W  CEWAY  RD 


100  C  LAWSON  BLVO  _.. 

ONE  HOLIDAY  DR 

MT.  5.EASANT  RD  

425  E    RT.  59  

RT.  1  •  M „... 

1777  )URRSTONE  RO 

NY  1(  413  &  COUNTY  RT.  6. 

601  K  AIN  ST  

1000  ^UNTAIN  REST  RD  . 


7  TEf  WILLIGER  LN 


lAMADA  PLAZA  .... 
44TH  STREET 


63  ST  

AVE 

39TH  STREET 

iROAOWAY  

C  ENTRAL  PARK  S  ... 


E  ^st; 


V 


55TH  ST 

PARrtAVE  AT  GRAND  CENTRAL 
IROAOWAY 


145  V    44TH  ST  . 


L  FAYETTE  ST 

(4TH  ST 

S  iVENTH  AVE  . 


3  E.  4^TH  ST 

569 

212  E, 


LfXINGTON  AVENUE 
42N0  ST  „ 


LYNBROOK  NY  115S3-, 


MALONE  NY  12953-  .. 
MALONE  NY  12953-  .. 

MALONE  NY  12953-  .. 
MASSENA  NY  13662- 
MASSENA  NY  13662-  , 

MASSENA  NY  13662-  , 

MAYVILLE  NY  14757-  . 
MCGRAW  NY  13101-  ., 

MEDFORD  NY  11 763- 
MEDINA  NY  14103- 

MELVILLE  NY  11747-  . 


MELVILLE  NY  11747-  „.... 

RRICK  NY  11566-  

MEXICO  NY  131 14-  

MIDDLETOWN  NY  10940-  .... 

MONTAUK  NY  11954- 

MONTAUK  NY  11954- 

MONTAUK  NY  11954- 

MONTAUK  NY  11954- 

MONTAUK  NY  11954- 


MONTAUK  NY  11954- , 
MONTAUK  NY  11954- . 

MONTAUK  NY  11954- . 
MONTAUK  NY  11954- . 
MONTAUK  NY  11954- . 
MONTAUK  NY  11954- . 
MONTAUK  NY  11954- . 
MONTAUK  NY  11954- . 


MONTAUK  NY  11954- „.. 

MONTGOMERY  NY  12549- 

MONTGOMERY  NY  12549- 


MONTICELLO  NY  12701- 


MONTOUR  FALLS  NY  14865- 

MT  KISCO  NY  10549- 

MT.  PLEASANT  NY  12457-  

NANUET  NY  10954- 

NEW  HAMPTON  NY  10958-  ..., 
NEW  HARTFORD  NY  13413-  .. 

NEW  HAVEN  NY  13121- 

NEW  PALTZ  NY  12561- 

NEW  PALTZ  NY  12561- 


NEW  PALTZ  NY  12561- 


NEW  ROCHELLE  NY  10801- 
NEW  YORK  NY  10036- 


NEW  YORK  NY  10021- 

NEW  YORK  NY  10022- „. 

NEW  YORK  NY  10016-0911 

NEW  YORK  NY  10036- 

NEW  YORK  NY  10019- 


NEW  YORK  NY  10019- 
NEW  YORK  NY  1001 7- 
NEW  YORK  NY  1001 9- 

NEWYORKNY  10036- 


NEW  YORK  NY  10013- 
NEW  YORK  NY  10021- 
NEW  YORK  NY  lOOIfr- 

NEW  YORK  NY  10016-  , 
NEW  YORK  NY  10022-  , 
NEW  YORK  NY  10017- , 


1335  ,  VE  OF  THE  AMERICAS NEW  YORK  NY  10019- 


(516)599-8800 

(518)483-0500 
(518)483-4200 

(518)483-3367 
(315)764-6246 
(315)764-0246 

(315)764-1065 

(716)78»-2935 
(607)753-7594 

<51 6)654-3000 
(716)798-0016 

(516)845-1000 

(516)423-1600 
(516)378-7100 
(315)963-7360 
(914)361-1211 
(516)668-2896 
(516)668-2896 
(516)668-2525 
(516)668-3200 
(516)666-2356 

(516)668-2771 
(516)668-3100 

(516)668-3650 
(516)668-5100 
(516)668-5100 
(516)666-4949 
(516)666-2105 
(516)668-2860 

(516)668-3800 
(914)457-3163 

(914)457-3143 

(914)796-4000 

(607)535-7183 
(914)241-2600 
(914)688-9919 
(914)623-€000 
(914)374-2411 
(315)797-2131 
(315)963-3949 
(914)883-7373 
(914)255-1000 

(914)255-8865 

(914)576-3700 
(212)840-6800 

(212)838-5700 
(212)756-3888 
(212)687-8000 
(212)719-1600 
(212)484-5129 

(212)245-1800 
(212)883-1234 
(212)31&-6100 

(212)766-4400 


(212)966-8898 
(212)734-6100 
(212)581-1000 

(212)447-1500 
(212)752-7000 
(212)490-8900 

(212)586-7000 
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NY0322    NEW      YORK       MARRKJTT 

EAST  SIDE 
NY0324    NEW  YORK  MARRK3TT  FI- 
NANCIAL CENTER. 
NY0325    NEW      YORK      II4ARHIOTT 

MAROUI& 
NY0327    NEW  YORK  RENAISSANCE 

HOTEL 

NY0333    NOVOTEL  HOTEL  

NY0012    PENINSULA  HOTEL 

NY0362    P»eRRE  HOTEL 

NY0566    QUAUTY  HOTEL  BY  JOLiR- 

NEY-S  EKD. 

NY0396    RIHGA  ROYAL  HOTEL  

NY0397    RITZ  CARLTON  .^ 

NY0404     ROOSEVELT  HOTEL  f^ 

NY0426    SHERATON        MANHATTAN 

HOTEu 
NY0427     SHERATON      NEW      YORK 

HOTEL  AND  TOWERS. 
NY0428    SHERATON  PARK  AVENUE 

NY0436    ST.  REGIS  HOTEL  ._ 

NY0558    THE  DRAKE  SWISSOTEL  .._ 

NY0482    THE  MICHELANGELO 

NY0244    THE  MILLENIUM  HILTON  

Ny0491     TUDOR  HOTEL  

Nir0502    WALDORF  ASTORIA  HOTEL 

NY0552    WElUNGTON  HOTEL  

NY01C5    COMFORT  INN  NEWBURGH 

NY0127     DAYS  INN  

NY0232 


INN     OF     NEW- 


JOHNSON 


HOLIDAY 
BURGH. 

NY0260    HOWARD 
MOTOR  LODGE. 

NY0343    ORANGE  LAKE  MOTEL 

NY0469    SUPER  e  MOTEL  O^  NEW- 
BURGH 

NY0067    BUDGET  HOST  INN  

NY0106 

NY0156 

NY0177 

NY0224 


COMFORT  INN  THE  PO«NTE 

ECONO  LODGE  

FALLS  MOTEL 

HOLIDAY  INN  CONVENTON 
CENTER. 

NY0257  HOWARD  JOHNSON  LODGE 
AT  THE  FALLS. 

NY0259  HOWARD  JOHNSON  LODGE 
EAST. 

NY0271    INN  AT  THE  FALLS  ._. 

NY0328  NIAGARA  FALLS  CAMP- 
GROUND AND  MOTEL 

NY0329     NIAGARA  FALLS 

TRAVElODGE. 

NY0366  QUALITY  INN  RAINBOW 
RiDGE. 

NY0388    RADISSON  HOTEL  

NYO:  1 1    COPPERFIELD  INN 

NY0055  BEST  WESTERN  SYRA- 
CUSE AIRPORT  INN. 

NY0217    HOLIDAY  INN  _ 

NY0363    QUALITY  INN  NORTH 

NY0541     RED  CARPET  INN 

NY0197    GROVE         PARK  RES- 

TAURANT AND  MOTEL 

NY0460  SUPER  8  MOTEL  OF  NOR- 
WICH. 

NY0462    SUPER  8  MOTEL  OF  NYACK 

NY0359    POWELL  HOUSE 

NY0503  WATER'S  EDGE  INN  AND 
CONFERENCE  CENTER. 

NY0463  SUPER  8  MOTEL  OF  ONEI- 
DA.        « 

NY0587  HOUDAY  INN  ONEONTA  : 
COOPERSTOWN. 

NY0235  HOUDAY  INN  REGJSTRY 
CLUB. 

NY0263  HUDSON  RIVER  INN  AND 
CONFERENCE  CENTER. 

»W0050  BEST  WESTERN  CAPTAINS 
QUARTERS  HOTEL 

NV0134    DAYS  INN  OSWEGO 

NV0483    THOMAS  MOTOR  LODGE  .... 

NV0667    ECONO  LODGE— OWEGO  _. 

NVeSZt  CORNMG  PAINTED  POST 
HOLIDAY  INN. 

NV0162    EOONO  LODGE  


poeoxtw' 

PO  Box'i'eio" 

— 

■ 

— 

525  LEXINGTON  AVE 

85  W.ST 

1535  BROADWAY  ._..^ 

2  TIMES  SQUARE  


226W.  52NDST  

700  FIFTH  AVE 

2  E- 61  ST  ST .. 

3  EAST  40TH  STREET 

151  W.  54THST 

112  CENTRAL  PARKS 

45  E.  45TH  ST _. 

790  SEVENTH  AVE  __ 

811  SEVENTH  AVE   


46  PARK  AVE  ._ 
2  E.  55TH  ST  _.. 


44  PORK  AVE  AT  56TH  ST  _.. 

152  W.  51  ST  ST 

55  CHURCH  ST  

304  E.  42ND  ST 

301  PARK  AVE _.. 


871  7TH  AVE  @  55TK  ST 

5  LAKESIDE  RD  

845  UNION  AVE  .„.._; ; 

90  RT.  17K   

95  RT.  17K  _ 

RT.  52  _ 

1068B  UNKDN  AVE   


219  FOURTH  ST  AND  RAINBOW  ._ 

ONE  PROSPECT  POINTE _Zi. 

7708  NIAGARA  FALLS  BLVD 

5850  BUFFALO  AVE , 

231  THIRD  ST  


454  MAIN  ST  

6506  NIAGARA  FALLS  BLVD 

240  RAtf,IBOW  BLVO 

2405  NIAGARA  FAliS  BLVO 

200  RAINBOW  BLVD 

443  MAIN  ST  _ 


THIRD  ANO  OLD  FALLS  ST  ..._ 

224  N.  MA!N  ST 

HANCOCK       IVrERNAT.ONAJ. 
PORT. 

6701  BUCKLEY  RO 

1308  BUCKLEY  RD 

NORTHERN  LIGHTS  ON  RT.  11 

RD  S3  ..- : 


AIR- 


HWY.  12 

RT.  59  WALDRON  AVE 

RD.  »1  PITT  HALL  RD  

1141  EAGLE  BAY  RO  u.. 


215  GENESEE  ST 

RT.  23  SOUTHSJOe 

329  RT.  303  -..- __ 

321  N.  HIGHLAND  AVE 

26  E.  FIRST  ST  _.„ 

181  STATE  RD 

309  W.  SENECA  ST  „.... 
20  HJCKOHV  PARK  RO 
304  a  HAMILTON  ST  _. 


200  ROBERT  QANN  OR 


NEW  YORK  NY  10017- 

NEW  YORK  NY  10006- 

NEWYORKNY  10036- 

NEW  YORK  NY  10036- 

NEWYORKNY  lOOlfr- 
NEWYORK  NY  10019- 
NEW  YORK  NY  10021- 
NEWYORK  NY  10016- 


NEW  YORK  NY  1  Ml  9-: 
NEW  YORK  NY  10019- 
NEWYORKNY  10017- 
NEW  YORK  NY  1 0019- 


NEWYORKNY  10019- 

NEW  YORK  NY  10016-  .. 
NEW  YORK  NY  10022-  .. 
NEW  YORK  NY  10022-  .. 
NEW  YORK  NY  10019-  .. 
NEW  YORK  NY  10007-  .. 
NEW  YORK  NY  -.0017-  _ 
NEW  YORK  NV  10022-  .. 
NEW  YORK  NY  10019-  .. 
NEWBURGH  NY  12550- 
NEWBURGH  N^Y  12560- 
NEW6URQH  NY  12550- 

NEWBURGH  NY  12550-  „. 

NEWBURGH  NY  12550-  „ 

NEWBURGH  MY  12550-  

NIAGARA  FALLS  NY  14303-  .. 
NIAGARA  FALLS  NY  143C3-  _ 
NIAGARA  FALLS  NY  14304-  _ 
NIAGARA  FALLS  NY  14304-  _ 
NIAGARA  FALLS  NY  1430»-  _ 

NIAGARA  FAUS  NY  14301-  .. 

NIAGARA  FALLS  NY  14304-  .. 

NIAGARA  FALLS  NY  14303-  .. 
NIAGARA  FALLS  NY  14302-  .. 

NIAGARA  FALLS  NY  14303-  ... 

NIAGARA  FALLS  NY  14301-  .- 

NIAGARA  FALLS  NY  14303-  .. 
NORTH  CREEK  NY  12853-  _.. 
NORTH  SYRACUSE  NY  13212- 

NORTH  SYRACUSE  NY  13212- 
NORTH  SYRACUSE  NY  132T2- 
NORTH  SYRACUSE  NY  13212- 
NORWICH  NY  1.38X5-  

NORWICH  NY  13815- _ 

NYACK  NY  10960- 

OLD  CHATHAM  NY  12136- 

OLD  FORGE  NV  13420- 

ONEIDA  NY  13421- 

ONEONTA  NV  1362&-  

ORANGEBURG  NY  10962- 

OSSINING  NY  10562-  

OSWEGO  NY  13126-  1. 

OSWEGO  NV  13126-  ._. 
OSWEGO  NY  13126-  ..... 
OWEGO  NY  13827- 
PAINTEO  POST  NV  14870- 

PAIMTEO  POST  NY  14870- 


62113 


(2t2)755-«000 

(2T2)3B5-49a0 

(2t2)396-1900 

(212)766-7676 

(212)316-0100 
(212)247-2200 
(212)836-8000 
(212)447-1500 

(212;376-2252 
(212)757-1900 
(212)661-9600 
(212)581-3300 

(212)561-1000 

(212/685-7676 
(212)753-«500 
(212)42»-09a0 
(212)766-1900 
(212)693-2001 
(212)986-«e00 
(212)356-3000 
(212)247-3900 
(9t4)567-0667 
(9t4)564-75S0 
(914)564-.9020 

(gi4)S64~«000 

(914)564-1770 
(814>564-5700 

(716)282-1734 
(716)284-6835 
(716)283-0621 
(7i6)283-3239 
(7t6)282-2211 

(716)286-6261 

(716)283-6791 

(716)2e2-l2T2 
(716)731-3434 

(7t6)285-7Jf6 

(716)284-8801 

(716)286-3361 
(518)251-2800 
(315)455-7362 

(315)457-4000 

(316)451-T212 
(315)464-3266 
(607)334-2251 

(607)336-8880 

(914)353-3580 
(518)794-8811 
(315)369-2484 

(315)363-5168 

(607)433-2280 

(9t4)359-7090 

(914)762-6600 

(315)342-4040 

(315)343-3136 
(315)343-4900 
(607)687-6000 
(607)962-5021 

(807)962-4444 


UMI 


NY0170    ERWIN  MOTEL  

rW0286    UMPUTER  MOTEL 

NY0298    LODGE  ON  THE  GREEN 

NY0438    STILES  MOTEL  

NY0452    SUPER  8  MOTEL  

NY0207  HANS  COUNTY  LINE  MOTEL 
AND  RESTAURANT. 

NY0267  IBM  ADVANCED  BUSINESS 
INSTITUTE. 

NY0347    PARAMONT  HOTEL 

NY0348  PARKWAY  MOTEL  OF  VES- 
TAL.. 

NY0350  PEARL  RIVER  HILTON 
HOTEL. 

NY0073  CAMP  SMITH  TRAINING 
SITE. 

NY0351     PEEKSKILL  MOTOR  INN  

NY0562  DARIEN  LAKES  ECONO 
LODGE. 

NY0486    TOWNE  MOTEL  

BROOKWOOD  INN  

COMFORT  INN  PLAINVIEW  . 

HOLIDAY  INN  

RESIDENCE   INN   BY  MAR- 


NY0063 

NY0568 

NY0216 

NY0392 
RIOTT. 

NY0100    COMFORT  INN  

NY0569    COMFORT  INN  „ 

NYOOIO     DAYS'SINN  

NY0021     ECONO  LODGE  

NY0596    ECONO  LODGE  OF 

PLATTSBURGH. 

NY0356    PLATTSBURGH     SUPER     8 
MOTEL. 

NY0493    VALLEY  MOTEL  

NY0532    OANFORDS  INN  MARINA  & 
EXECUTIVE  CONF.  CENTER. 

NY0039    AUTUMN  HOUSE  MOTEL  .... 

NY0086    CLARKSON  INN  

NY0119    COURTYARD  BY  MARRIOTT 
POUGHKEEPSIE. 

NY0136    DAYS  INN  POUGHKEEPSIE 

NY0542    HOLIDAY  INN  EXPRESS  

NY0370    RADISSON  HOTEL  POUGH- 
KEEPSIE. 

NY0I54    ECHO  VALLEY  MOTEL 

DEER  CREEK  MOTEL  

LAURDON  HEIGHTS 

LOG  CABIN  INN  INC  

PORT  LODGE  WOTEL  

REDWOOD  MOTEL 

SUPER  8   MOTEL   OF    PU- 


NY0141 
NY0290 
NY0299 
NY0354 
NY0390 
NY0464 

LASKI. 
NY0142 
NY0256 
NY0307 
NY0374 
NY0453 

FALLS 
NY0046 
NY0018 


DELLWOOD  HOTEL 

HOWARD  JOHNSON  LODGE 

H^RTHAS  MOTEL  

RAMADA  INN  GLENS  FALLS 
SUPER  8  MOTEL  OF  GLENS 


OF 


BEEKMAN  ARMS  .... 
VILLAGE  INN 

RHINEBECK. 

NY0353    PINE  RIDGE  MOTEL  

NY049e    VILLAGE  MOTEL 

NY0066    BUDGET    HOST    COLONIAL 

SQUIRE  MOTEL. 
NY0519    BEST    WESTERN    INN    AT 
RIVERHEAD. 

NY0399    RIVERHEAD  MOTEL 

NY0051     BEST  WESTERN  DIPLOMAT 
HOTEL. 

NY0101     COMFORT  INN  AIRPORT 

COMFORT  INN  WEST  

COURTYARD  BY  MARRIOTT 

DAYS  INN  DOWNTOWN 

ECONO      LODGE      ROCH- 
ESTER SOUTH. 
NY0204    HAMPTON  INN  ROCHESTER 

NY0220    HOLIDAY  INN  AIRPORT  

NY0230  HOLIDAY  INN  HOLIDOME  .... 
NY0247  HOWARD  JOHNSON  AIR- 
PORT HOTEL. 
NY0250  HOWARD  JOHNSON  LODGE 
NY0266  HYATT  REGENCY  ROCH- 
ESTER. 
NY0576    MARKETPLACE  INN  


NY0107 
NY0117 
NY0543 
NY0019 


PO  BOX  150 


PO  BOX  179  

POBOXR341   

POBOX24  

PO  BOX  315  

PO  BOX  532  

PO  BOX  229  

PO  BOX  583  

PO  BOX  766 


896  f  DDISON  RD 
543  '  'ICTORY  HWY 
RT.    5&17BOX  150 
9233  VICTORY  HWY 
255  :  ;.  HAMILTON  ST 
RT. ;  2A  , 


RT.I 


tan;  MAN  RO  

900  '  ESTAL  PKWY.  E 


500 


BLVt 


634 


ETERAN'S  MEMORIAL  DR 

49  SENIOR  NCO  QUARTERS 


8493  ALLEGENY  ROAD 


206  (  LM  ST 

800  (  ITTSFORD  VICTOR  RD 

333  i  .  SERVICE  RD  

215  i  UNNYSIDE  BLVD  

9  GE  1HAR0  RD  : 


495 
41* 
587 
610 
528 


<  ORNELIA  ST 

f  OUTE  3  

C  ORNELIA  ST 

I  PPER  CORNELIA  ST 
(  T.  3 


601  t  .  MARGARET  ST 


RT. 

25  EJBROADWAY 


166! 
ONE 
408 


MAIN  ST 
^AIN  ST  ... 
S  DUTH  RD  . 


RT 

RT.  3 

7489 

7540 

7469 

181  a 

76001 


MIL. 


4 
6RT 


30  E. 

1433 
1956 


395 

1501 

33 

384 

940 


717  E 
911 
1111 
1100 


3350 

125  E, 


W 


IAIN  ST 


62  H4IGHT 

341 

40  CI 


AVE  

i3UTH  RD  

nC  CENTER  PLAZA  . 


2IA. 


»0  LEWIS  ST  . 

jALINA  ST  

SCENIC  HWY 

RT.  13  

ROME  RD 


MOUl  ITAIN  AVE  

54  A\  lATION  RD 

RR.  «  i.LAKE  GEORGE  RD 

187  a  AVIATION  RD  

RO  #4  CORINTH  RD  


ST 
OS  . 


6019  Middle  county  rd 

E.  M^  N  ST 
SHOffTMAN  RD 


iClRICHES  RD 


V.  MAIN  ST 
YELL  AVE  .. 


8  JELL  1 


CC  RPORATE ' 
EkST, 


RD  

V.  RIDGE  RD  

WOODS 

AVE  

JtFFERSON  RD  


HENRIETTA  RD 

BfcOOKS  AVE  

EFFERSON  RO  .. 
ROOKS  AVE  


/.  HENRIETTA  RD 
MAIN  ST  


PAINTED  POST  NY  14870- 
PAINTED  POST  NY  14870- 
PAINTED  POST  NY  14870- 
PAINTED  POST  NY  14870- 
PAINTEO  POST  NY  14870- 
PALENVILLE  NY  12463-  


PALISADES  NY  10904-  ... 

PARKSVILLE  NY  12768-  . 
PARKSVILLE  NY  13850-  . 


PEARL  RIVER  NY  10965-  , 
PEEKSKILL  NY  10566-  


PEEKSKILL  NY  10566-  (914)739-1500 

PEMBROKE  NY  14036-  (716)599-3040 


(607)962-7471 
(607)962-1 184 
(607)962-2456 
(607)962-5521 
(607)937-5383 
(518)678-3101 

(914)732-6200 

(914)292-4700 
(607)785-3311 

(914)735-9000 

(914)737-2111 


PENNYANNY  14527-  .. 
PITTSFORD  NY  14534- 
PLAINVIEWNY  11803-  . 
PUINVIEWNY  11803-  . 
PLAINVIEW  NY  11803-  . 


PLATTSBURGH  NY  12901- 
PLATTSBURGH  NY  12901- 
PLATTSBURGH  NY  12901- 
PLATTSBURGH  NY  12901- 
PLATTSBURGH  NY  12901- 

PLATTSBURGH  NY  12901- 


PLEASANT  VALLEY  NY  12569- 
PORT  JEFFERSON  NY  11777-  . 

PORTVILLE  NY  14770- 

POTSDAM  NY  13676-  

POUGHKEEPSIE  NY  12601- 


POUGHKEEPSIE  NY  1280^ 
POUGHKEEPSIE  NY  12601-  , 
POUGHKEEPSIE  NY  12601- 


PRATTSVILLE  NY  12468-  . 

PULASKI  NY  13142-  

PULASKI  NY  13142-  

PULASKI  NY  13142-  

PULASKI  NY  13142-  

PULASKI  NY  13142-  

PULASKI  NY  13142-  


(315)536-4474 
(716)248-9000 
(516)694-6500 
(516)349-7400 
(516)433-6200 

(518)562-2730 
(518)562-2730 
(518)561-0403 
(518)561-1500 
(518)563-0838 

(518)562-8888 

(914)635-8251 
(516)928-5200 

(716)933-6322 
(315)265-3050 
(914)485-6514 

(914)454-1010 
(914)473-1151 
(914)485-5300 

(518)989-6511 
(315)298-3730 
(315)298-6091 
(315)298-6668 
(315)298-6876 
(315)298^717 
(315)298-4888 

(518)622-9571 
(518)793-4173 
(518)793-0372 
(518)793-7701 
(518)761-9780 

(914)876-7077 
(914)876-7000 

(516)924-7033 
(315)858-1540 
(716)736-8500 

(516)727-6200 

(516)727-7800 
ROCHESTER  NY  14606-  (716)254-1000 


PURLING  NY  12470-  ...: 

QUEENSBURY  NY  12801- 
QUEENSBURY  NY  12804- 
QUEENSBURY  NY  12804- 
QUEENSBURY  NY  12804- 


RHINEBECK  NY  12572- 
RHINEBECK  NY  12572- 


RIOGE  NY  11961-  

RIDGEFIELO  SPRINGS  NY  13439-  , 
RIPLEY  NY  14775-  


RIVERHEAD  NY  11901- 
RIVERHEADNY  11901- 


ROCHESTERNY  14624- 
ROCHESTER  NY  1461 5- 
ROCHESTER  NY  14623- 
ROCHESTER  NY  14607- 
ROCHESTER  NY  14623- 

ROCHESTER  NY  14623- 
ROCHESTER  NY  14624- 
ROCHESTER  NY  14623- 
ROCHESTER  NY  14624- 

ROCHESTER  NY  14623-  . 
ROCHESTER  NY  14604-  . 


800  Jl  FFERSON  RD I  ROCHESTER  NY  14623- 


(716)436-4400 
(716)621-5700 
(716)292-1000 
(716)325-5010 
(716)427-2700 

(716)272-7800 
(716)328-6000 
(716)475-1510 
(716)235-6030 

(716)475-1661 
(716)546-1234 

(716)475-9190 
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NY0395  RESIDENCE  INN  ROCH- 
ESTER. 

NY0400  ROCHESTER  MARRIOTT 
THRUWAY  HOTEL. 

NY0439  STOUFFER  ROCHESTER 
PLAZA  HOTEL. 

NY0488  TOWPATH  MOTEL  OF 
ROCHESTER. 

NY0508    WELLESLEY  INN 

NY0509    WELLESLEY  INN 

NY0219    HOLIDAY  INN 

NY0025  ADIRONDACK  13  PINES 
MOTEL. 

NY0034    AMERICAN  HERITAGE 

MOTOR  INN. 

NY0171     ESQUIRE  MOTOR  LODGE  ... 

NY0349    PAUL  REVERE  MOTEL  

NY0365    QUALITY  INN  OF  ROME  

NY0403    ROME  MOTEL  

NY0597  E(X)NO  LODGE  LONG  IS- 
LAND MACARTHUR  AIRPORT. 

NY0236    HOLIDAY  INN 

RONKONKOMA. 

NY0479  TENNANAH  LAKE  GOLF 
AND  TENNIS  CLUB. 

NY0194    GRAND  PRIX  MOTOR  INN  ... 

NY0120  COURTYARD  BY  MARRIOTT 
RYE. 

NY0512  WESTCHESTER  COUNTRY 
CLUB. 

NY0146    DORAL  ARROWWOOD  

NY0406    RYE  TOWN  HILTON  

NY0339  OLD  STONE  ROW  COUN- 
TRY INN. 

NY0342    ONTARIO  PLACE  

NY0035    AMERICAN  HOTEL  

NY0534  ADIRONDACK  COMFORT 
INN. 

NY0574    BEST  WESTERN 

PLAYMORE  FARMS. 

NY0270    INN  AT  SARATOGA  

NY0546  SARATOGA  DOWNTOWNER 
MOTEL. 

NY0377  SHERATON  SARATOGA 
SPRINGS  HOTEL  AND  CONF.  CTR. 

NY0435    SPRINGS  MOTEL 

NY0004    CARRIAGE  HOUSE  MOTEL  . 

NY0088    CLOVERLEAF  MOTEL  

NY0526    LANDS  END  MOTEL  

NY0410    SAYVILLE  MOTOR  LODGE  .. 

NY0136    DAYS  INN  SCHENECTADY  .. 

NY0009  HOLIDAY  INN  SCHENEC- 
TADY. 

NY0412  SCOTTISH  CHALET  MOTOFI 
LODGE. 

NY0006    COPPER  HOOD  INN  

NY0473    SYLVAN  LODGE  

NY0416    SHELTER  ISLAND  RESORT 

NY0465  SUPER  8  MOTEL  OF  SID- 
NEY. 

NY0430  SHERATON  SMITHTOWN 
HOTEL. 

NY0355    PINES  RESORT  HOTEL  ....^ 

NY0153    EASTERNER  MOTEL 

NY0338    OLD  POST  HOUSE  INN 

NY0431     SHINNECOCK  MOTEL 

NY0159    ECONO  LODGE  

NY0470    SUSSE  CHALET 

NY0115    COSMOPOLITAN  MOTEL 

NY0237    HOLIDAY  INN  SUFFERN  

NY0510    WELLESLEY  INN 

NY0001    TWIN  SWAN  LAKE  MOTEL  .. 

NY0103  COMFORT  INN  FAIR- 
GROUNDS. 

NY0 1 04    COMFORT  INN  UNIVERSITY 

NY0121  COURTYARD  BY  MARRIOTT 
SYRACUSE 

NY0137    DAYS  INN  SYRACUSE  EAST 

NY0544  HOLIDAY  INN  SYRACUSE 
FAIRGROUNDS. 

NY0212    HOTEL  SYRACUSE  

NYa2Se    HOWARD  JOHNSON  LODGE 

NY0277    JOHN  MILTON  INN  

NY0580    MOTEL  6  (#1224)  

NY0375    RAMADA  INN  SYRACUSE  .„. 


S.R.  454 


P0BOX5 


PO  BOX  434 


PO  BOX  534 


PO  BOX  337 


1300  JEFFERSON  RD  

5257  W.  HENRIETTA  RD 

70  STATE  ST  

2323  MONROE  AVE  


1635  W.  RIDGE  RD  

797  E.  HENRIETTA  RD  .... 

173  SUNRISE  HWY .... 

7353  RIVER  RD  „. 


799  LOWER  LAWRENCE  ST 


1801  BLACK  RIVER  BLVD  

7900  TWIN  RD  

200  S.  JAMES  ST  

RT.  26  N.  8257  TURINI  RD  _.. 

3055  VETERAN'S  MEMORIAL  HV^ 

3845  VETERANS  MEMORIAL  HWY 

ROSCOE  HANKINS  RD 

631  MIDLAND  f^E  Z''Z"IZ"Z1 

NORTH  ST „ 

ANDERSON  HILL  RD  

699  WESTCHESTER  AVE .„_„ 

85  WORTH  RD ..; ;...:,... 


MAIN  ST  

148  LAKE  FLOWER  AVE  ... 

3291  ROUTE  9  „. 


231  BROADWAY 
413  BROADWAY 

534  BROADWAY 


165  S.  BROADWAY 
204  BURT  ST 


70  BROWNS  RIVER  RD  ...^_ 

5494  SUNRISE  HWY  

167  NOTT  TERRACE 

100  NOTT  TERRACE 


1616  STATE  ST 


RT.  28 

6  SYLVAN  PL  ., 
35  SHORE  RD  . 
4  MANG  DR 


110  VANDERBILT  MOTOR  PKWY 


LAUREL  AVE 

639  MONTAUK  HWY  ...„ 

136  MAIN  ST  „ „ 

240  MONTAUK  HWY  „. 

RT.  59 _.... 

100  SPRING  VALLEY  MARKETPLACE 

1276  HYLAN  BLVD  .- 

»3  EXECUTIVE  BLVD 

17  N.  AIRMONT  RD  .„ 


7010  INTERSTATE  ISLAND  RD 


454  JAMES  ST  

6415YORKTOWNC»R 


6609  THOMPSON  RD 

STATE  FAIR  BLVD.  ft  FARRELL  RD 

500  S.  WARREN  ST  

CARRIER  CIR 
CARRIER  CIR 

6577  COURT  STREET  ROAD  . 

1305  BUCKLEY  RD _ 


ROCHESTER  NY  14623- 
ROCHESTER  NY  14623- 
ROCHESTER  NY  14614- 
ROCHESTER  NY  1461  a- 


ROCHESTER  NY  14615- 

ROCHESTER  NY  14623- 

ROCKVILLE  CENTRE  NY  11570- 
ROME  NY  13440- 


ROME  NY  13440- 


ROMENY  13440- 
ROMENY  13440- 
ROME  NY  13440- 
ROMENY  13440- 
RONKONKOMA  NY  11779^ 

RONKONKOMA  NY  11779- 

ROSCOE  NY  12776-  

ROUND  LAKE  NY  12151-  ._ 
RYE  NY  10580-  „ 

RYE  NY  10580-  


RYE  BROOK  NY  10573-  

RYE  BROOK  NY  10573-  

SACKETS  HARBOR  NY  13685- 

SACKETS  HARBOR  NY  13686- 

SAG  HARBOR  NY  11963- 

SARANAC  LAKE  NY  12983- 


SARATOGA  SPRINGS  NY  12866- 

SARATOGA  SPRINGS  NY  12866- 
SARATOGA  SPRINGS  NY  12866- 

SARATOGA  SPRINGS  NY  12866- 

SARATOGA  SPRINGS  NY  12866- 

SAUGERTIES  NY  12477-  ..„ 

SAUGERTIES  NY  12477-  

SAYVILLE  NY  11782- 

SAYVILLE  NY  11782- 

SCHENECTADY  NY  12308-  

SCHENECTADY  NY  12308-  

SCHENECTADY  NY  12304-  


SHANDAKEN  NY  12480-  

SHELTER  ISLAND  NY  11965-  , 
SHELTER  ROAD  NY  11965-  .. 
SIDNEY  NY  13838-  


SMITHTOWN  NY  11788- 


SOUTH  FALLSBURG  NY  12779- 

SOUTHAMPTON  NY  11968- 

SOUTHAMPTON  NY  11968- 

SOUTHAMPTON  NY  11968- 

SPRING  VALLEY  NY  10977- 

SPRING  VALLEY  NY  10977- 

STATEN  ISLAND  NY  10305- 

SUFFERN  NY  10901-  . 
SUFFRENNY  10901-  ...„ 
SWAN  LAKE  NY  12783- 
SYRACUSE  NY  1320»-  .. 

SYRACUSE  NY  13203-  .. 
SYRACUSE  NY  13057-  .. 


SYRACUSE  NY  13206-  , 
SYRACUSE  NY  13209- 

SYRACUSE  NY  13202-  . 
SYRACUSE  NY  13206-  . 
SYRACUSE  NY  13206-  . 
SYRACUSE  NY  13067-  , 
SYRACUSE  NY  13213-  . 
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(716)272-8850 

(716)359-1800 

(716)546-3450 

(716)271-2147 

(716)621-2060 
(T16)427-0130 
(616)678-1300 
(315)337-4930 

(315)339-3610 

(315)336-5320 
(315)336-1775 
(315)336-4300 
(315)336-4200 
(516)688-6800 

(516)585-9500 

(607)498-4588 

(518)899-2020 
(914)921-1110 

(914)967-6000 

(914)939-6500 
(914)939-6300 
(315)646-1234 

(315)646-8000 
(516)725-3535 
(518)891-1970 

(518)584-2480 

(518)583-1880 
(518)584-6160 

(518)584-4000 

(518)584-8433 
(914)246-3104 
(914)246-2878 
(516)589-2040 
(516)589-7000 
(518)370-0851 
(518)393-4141 

(518)370-3000 

(914)688-9962 
(516)749-2044 
(516)749-2001 
(607)563-8880 

(516)231-1100 

(914)434-6000 
(516)283-9292 
(516)283-1917 
(516)28^-2406 
(914)623-3838 
(914)426-2000 
(718)979-7000 
(914)357-4800 
(914)368-1900 
(914)292-5323 
(315)453-0045 

(315)425-0015 
(315)432-0300 

(315)437-5998 
(315)457-8700 

(315)471-7300 
(315)437-2711 
(31 5)463-8555 
(315)433-1300 
(315)457-8670 


UMI 


NY0379    RED  CARPET  INN „_ 

NY0384    RED  ROOF  INN  #157 

NY0429    SHERATON        UNIVERSITY 

INN  AND  CONFERENCE  CENTER. 
NY0478    SYRACUSE       MOTEL      ON 

JAMES  STREET. 

NY0492    UNIVERSITY  MOTEL  

NY0497    VILLA  VOSILLA  

NY0122    COURTYARD  BY  MARRIOTT 

TARRYTOWN. 
NY0477    TARRYTOWN  HILTON  INN  .. 

NY047a    TARRYTOWN  HOUSE  

NY0513    WESTCHESTER  MARRIOTT 

NY0496    VAN  AUKENS  INNE 

NY0048    BELFRED  MOTEL  

NY04«6    SUPER  8  MOTEL  OF  TICON- 

DEROGA. 
NY0081     CAVALIER  MOTOR  LODGE  . 
NY0313    MICROTEL  TONAWANDA  .... 
NY04e8    SUPER  8  MOTEL  OF  TROY  . 
NY0300    LONG    ISLAND    MARRIOTT 

HOTEL 
NY0208    HAPPY  JOURNEY  MOTEL  ... 
NY02S2    HOWARD  JOHNSON  LODGE 

NY0579    MOTEL  6  (#1225)  

NY0380    RED  CARPET  INN „„.... 

NY03e7    RED  ROOF  INN  #180 1.. 

NY0495    UTICA  TRAVELODGE 

NY0059    BLUE  SPRUCE  MOTEL  

NY0065    BRYNCUFF    RESORT    AND 

CONF.  CENTER. 

NYoaee  comfort  suites  at  ver- 

NON  DOWNS. 

NY0524    HOJOINNSUNY  

NY0381    RESIDENCE  BY  MARIOTT  ... 

NY0527  IKCKEEL  LODGE  RETREAT 
CENTER 

NY0500    WADING  RIVER  MOTEL 

NY0501    ¥WUNSCOTT  MOTEL  

NY0276  JERONIMO  RESORT  AND 
CONFERENCE  CENTER. 

NY0124    CROWN  MOTEL „ 

NY0151  DUTCHESA  AIRPORT  INN 
MOTEL 

NY0553  HOUDAY  INN  WATERLOO- 
SENECA  FALLS. 

NY0026    AOtRONDACK  EFFI- 

CIENCIES. 

NY0032    ALLEN'S  BUDGET  MOTEL  „. 

NY0085    CITY  UNE  MOTEL  „. 

NY0138    DAYS  INN  WATERTOWN  

NY0240    HOLIDAY  INN  WATERTOWN 

NY0531    INN  YOUR  BUDGET  . .. 

NY0362    QOAUTY  INN 

NY0372    RAINBOW  MOTEL 

NY0505    WATERTOWN  ECONO 

LODGE. 

NY00e4    CHIERAIN  MOTEL 

NY0191    GORGEOUS  VIEW .. 

NY0334    O-  BRIENS'S  INN 

NY0056    BEST  WESTERN 

WEEDSPORT  INN. 

NY0303    MARIE'S  DREAM  HOUSE 

HOWARD  JOHNSON  LODGE 

ISLAND  INN  HOTEL 

CARRIAGE  MOTOR  INN  ...... 

WESTPORT  HOTEL 

CENTRAL  MOTEL  

HOLIDAY      INN      CROWNE 


PO  BOX  206 


POBOX  120 


PO  BOX  200 

PO  BOX  247 
POBOX  6  .... 
POBOX  155 


PO  BOX  149 


NY0255 

NY0272 

NY0079 

NY0614 

NY00e2 

Ny0225 
PLAZA 

NY0289    LARESERVE  HOTEL 

NY0442    STOUFFER  WESTCHESTER 
HOTEL 

NY0176    FAIRFIELD    INN    BY    MAR- 
RIOTT BUFFALO  AIRPORT 

NY0312    MCROTEL  LANCASTER  

NY0015    RESIDENCE   INN   BY   MAR- 
RIOTT. 

NY0031     ALADDIN  HOTEL 

NY0360    QUALITY  INN 

NY0475    TANGLEWOOD  MOTEL 

NY0234    HOLIDAY  INN  OF  YONKERS 

OH0029    DANIEL  BOONE  MOTEL  

OH0543    AKRON  WEST  HILTON  INN  . 

OH0195    COMFORT  INN  WEST 


POBOX  20 


PO  BOX  108 


POBOX  13 


65S  )  THOMPSON  RD  ..:.. 
661  I  N.  THOMPSON  RD 
801  UNVERSITY  AVE 


94C  JAMES  ST 


44C  I  S.  SALINA  ST 

RT  23A 

47S  WHITE  PLAINS  RD 


455  S 


BROADWAY  

SUNNYSIDE  LN , 

670iWHITE  PLAINS  RD  , 


341  MONTCALM  ST 
RT.  74  a  9N 


70 


360 
461 
RD 


RT 
373 


80 

191 


2461 
1031 


112  I  NIAGARA  FALLS  BLVD  .... 
1  H  JSPITALITY  CENTRE  WAY 

1  F<  )URTH  ST  „ 

101  JAMES  DOOLITTLE  BLVD  . 


300  GENESSE  ST.  N  

302  N.  GENESEE  ST 

150  NORTH  GENESEE  STREET 

309  N.  GENESSE  ST 

I  LEAVER  ST  

GENESEE  ST 


J  

20  AND  HUMPHREY  RD 


STL  HLMAN  ROAD  . 


VESTAL  PKWY.  E  , 
VESTAL  PKWY  


1 


^5  

MONTAUK  HWY 


LIBERTY  ST  . 
RT.  376  ..... 


N.Y.S.  RT.  414 
ARSENAL  ST  .. 


RT.  ft42  RD.  #5 
578<J  WASHINGTON  ST 
114J  ARSENAL  ST 
300  WASHINGTON  ST 

104  BREEN  AVE  

1190  ARSENAL  ST  ...... 


RD. 


te  BRADLEY  ST 


103C  ARSENAL  ST 


381 
335' 
631 
270S 


RT. 
120 


2 


ERICHO  TNPK 
OLOlCOUNTRY  RO  . 

RT. ;  33  S  _. 

PLEj  SANT  ST  

441  I  ;ENTRAL  AVE  .. 
66-HIVLE  AVE  


Wl. 


50 
100 


STATE  RT.  14  .... 

RT.  14  

COUNTY  RD.  60 
ERIE  DR  


Bfl  WER 


AVE „ 

RED  OAK  LN 


52  F  lEEMAN  DR 


Fl 


EEMAN  RD 
«APLE  RD  ... 


7758IJERICHO  TNPK  

21  pIrRAN  DR  

125  1  UCKAHOE  RD  

1830  US  52 

3180iw  MARKET  ST  

130  WONTROSE  W.  AVE 


SYRACUSE  NY  13206- 
SYRACUSE  NY  13206- 
SYRACUSENY  ^3^^0y  . 

SYRACUSE  NY  ^32<k-  . 


SYRACUSE  NY  13205- 

TANNERSVILLE  NY  12485-  . 
TARRYTOWN  NY  10591-  .... 


TARRYTOWN  NY  10691-  ... 
TARRYTOWN  NY  10591-  ... 
TARRYTOWN  NY  10591-  ... 
THENDARA  NY  13472-  ..  . 
TICONDEROGA  NY  12883- 
TICONDEROGA  NY  12883- 


TON  AW  AN  DA  NY  141 50- 
TONAWANDA  NY  141 50- 

TROY  NY  12180- 

UNIONDALENY  11 554-... 


UTICA  NY  13502- 

UTICA  NY  13502- 

UTICA  NY  13502- 

UTICA  NY  13502-  

UTICA  NY  13502- 

UTICA  NY  13502- 

VALATIE  NY  12564- 

VARYSBURGNY14167-' 


VERNON  NY  13476- 


VESTAL  NY  13850- „.. 

VESTAL  NY  13850- „., 

VOORHEESVILLE  NY  12186- 


WALTON  NY  13856-  

WAPPINGERS  FALLS  NY  12590- 


WATERLOO  NY  13165- 


WATERTOWN  NY  13601-  . 

WATERTOWN  NY  13601-  . 
WATERTOWN  NY  13607-  . 
WATERTOWN  NY  13601-  . 
WATERTOWN  NY  13601-  . 
WATERTOWN  NY  13601-  . 
WATERTOWN  NY  13801-  . 
WATERTOWN  NY  13601-  . 
WATERTOWN  NY  13601-  . 


WATKINS  GLEN  NY  14891- 
WATKINS  GLEN  NY  14891- 

WAVERLY  NY  14892-  

WEEDSPORT  NY  13166-  .... 


WEST  KILL  NY  12492- 

WESTBURY  NY  11753-  

WESTBURYNY  11590-  

WESTMORELAND  NY  13490- 

WESTPORT  NY  12993-  

WHITE  PLAINS  NY  10606-  

WHITE  PLAINS  NY  10601-    . 


WHITE  PLAINS  NY  10601-  .. 
WHITE  PLAINS  NY  10604-  .. 

WILLIAMSVILLE  NY  14221-  . 

WILUAMSVILLE  NY  14221-, 
WILLIAMSVILLE  NY  14221-  ; 


WADING  RIVER  NY  11792- „.. 

WAINSCOTT  NY  11975-  ™ 

WALKER  VALLEY  NY  12588-  ...„ 


WOODBURNE  NY  12788- 
WOODBURYNY  11797-  ... 
WURTSBORO  NY  12790-  . 

YONKERS  NY  10710-  

ABERDEEN  OH  45101-  .... 

AKRON  OH  44333-  

AKRON  OH  44321-  


(315)463-0202 
(315)437-3309 
(315)475-3000 

(315)472-€281 

(315)492-1714 
(518)589-5060 
(914)631-1122 

(914)631-5700 
(914)591-8200 
(914)631-2200 
(315)369-3033 
(518)585-7000 
(518)585-2617 

(716)835-5916 
(716)693-8100 
(518)274-8800 
(516)794-3800 

(315)73&-1959 
(315)724-4141 
(315)797-8743 
(315)797-0964 
(315)724-7128 
(315)724-2101 
(518)758-9711 
(716)535-7300 

(318)829-3400 

(607)729-6181 
(607)770-8500 
(518)872-1053 

(516)727-8000 
(516)537-0878 
(914)733-5652 

(607)865-7167 
(914)462-7801 

(315)539-5011 

(315)785-9028 

(315)782-5319 
(315)782-9619 
(315)782-2700 
(315)782-8000 
(315)788-6666 
(315)788-6800 
(315)788-2830 
(315)782-5500 

(607)535-4759 
(607)535-2081 
(607)565-2817 
(315)834-€623 

(518)989-6565 
(516)333-9700 
(516)228-9500 
(315)653-3561 
(518)962-4501 
(914)948-8717 
(914)682-0050 

(914)761-7700 
(914)694-5400 

(716)626-1500 

(716)633-8200 
(716)632-8622    . 

(914)434-7700 
(516)921^6900 
(914)88*-2415 
(914)476-^3800 
(513)795-2203 
(216)867-fi000 
(216)666-«)50 
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OH0182    DAYS  INN 

OH0190    HOLIDAY  INN 

OH0189    HOLIDAY  INN  SOUTH  AIR- 
PORT. 

OH0193    KNIGHTS  INN 

OH0179    MARRIOTT  RESIDENCE  INN 

OH0181     MIDTOWN  MOTOR  INN  

OH0194    PIERRE     RADISSON      INN 
AKRON. 

OH0191    OUAKER  SQUARE  HILTON  . 

OH0192    REOfl<X)FINN  

OH0200    RED  ROOF  INN  AKRON  

OH0460    AMERICAN    V     ECONOMY 
LODGING  LP  SUPER  SMOTEL 

OH0469    COMFORT  INN  ALLIANCE  ... 

OH0459    DON     PANCHOS     MOTOR 
INN. 

OH0119    ECONO  LODGE  

OH0431     SURREY  INN  HOTEL  

OH0013    AMERIHOST  INN  

OH0012    DAYS  INN  ATHENS  

OH001 1    OHIO  UNIVERSITY  INN 

OH0173    AURORA  HOUSE  SPA  

OH0172    AURORA    INN    OPERATING 
PRTN  LP. 

OH0174    AURORA  WOODLANDS  INN 

OH0495    ASHTABULA    AUSTINBURG 
TRAVELODGE. 

OH0423    HOLIDAY  INN  ASHTABULA  . 

OH0536    KNIGHTS     INN     YOUNGS- 
TOWN  WEST. 

OH0496    CLEVELAND    BEACHWOOO 
TRAVELODGE. 

OH0624    EMBASSY  SUITES  - ™. 

OH0101    COMFORT  INN  „_ 

OH0525    BEST  WESTERN  BELLEVUE 
RESORT  l^4N. 

OH0439    AMISH  COUNTRY  INN  

OH0438    BERUN  VILLAGE  INN  INC  ... 

OH0261     COURTYARD  BY  MARRIOTT 

OH0265    EMBASSY  SUITES  HOTEL  .. 

OH0508    RED  ROOF  INN  

OH0267    RESIDENCE  INN  BY  MAR- 
RIOTT. 

OH0542    STUDIO    PLUS    AT    BLUE 
ASH. 

OH0023    HOUDAY  INN  BOARDMAN  .. 

OH0212    ANGEL  MOTEL  

OH0176    DAYS  INN  BRIMFIELD  KENT 

OH0129    CHARTER  HOUSE  INN  AIR- 
PORT. 

OH0164    FAIRFIELD  INN  

OH0398    BROOKViaE  DAYS  INN 

OH01 10    COLONIAL  MANOR  MOTEL  . 

OH0006    BEST      WESTERN      CAM- 
BRIDGE. 

OH0005    CAMBRIDGE  TRAVELODGE 

OH0007    HOLIDAY  INN  CAMBRIDGE  . 

OH0448    AMBASSADOR  MOTEL  

OH0470    AMERCAS  BEST  INNS  INC 

OH0464    AULTMANINN  

OH0466    CANTON  HILTON  „.. 

OH04S0    CANTON  INN  

OH0512    COMFORT  INN  

OH0457    COUNTRY  HEARTH  INN 

OH0463    HAMPTON  INN  „ 

OH0456    HOLIDAY  INN  NORTH  CAN- 
TON. 

OH0461     KNIGHTS  INN 

OH0455    PARKE  HOTEL  CANTON  ._.. 

OH0468    SIGNATURE  INN 

OH0465    SUPER  8  MOTEL  CANTON  , 

OH0449    TOWNE  MANOR  MOTEL  

OH0483    COMFORT  INN  

OH0171    BASS  LAKE  INN 

OH0440    CHARM  CXXJNTRYVIEW  INN 

OH0221     CHILLICOTHE  INN 

OH0225    COMFORT  INN  

OH0222    HOLIDAY  INN 

OH0223    MEYER     MOTEL     APART- 
MENTS. 

OH0224    WILLIAMS  MOTEL  

OH0243    AJ  ROADHOUSE  

OH0268    AMERISUITES 


" 

PO  BOX  108  .. 

roBOxzia"" 

— 

PO  BOX  197  :. 

. 

..„_ 

POBOX 96  

— r~~ - 

-..-...-..-. 

— 



■-• 

..„ 

POBOX  100  

— 

— 

„.. 

3150  W.  MARKET  ST  ... 

4073  MEDINA  RD  

2940  CHENOWETH  RD 


3237  S.  ARLINGTON  ..„ 

120  MONTROSE  WEST  DR 

219  E.  MARKET  ST  _ 

200  MONTROSE  W.  AVE  „ 


135  S.  BROADWAY  

99  ROTHROCK  RD 

2939  S.  ARLINGTON  RD 
2330  W.  STATE  ST 


CARNATION  TOWER  ASSOCIATION  , 
9  S.  UNKJN  AVE  


2220  US  35 _ 

1065  CLAREMONT  AVE 
20  HOME  ST  

330  COLUMBUS  RO 

331  RICHLAND  AVE  

34  N.  CHiaiCOTHE  RO 
RT.  82  4  306  „. 

800  N.  AURORA  RD  . 

2352  SR  45  N  

l-«0  AND  SR  45 

5431  SEVENTY  SIX  OR  .. 


3795  ORANGE  PL  . 


3775  PARK  EAST  DR 
260  NORTHVIEW  OR 
1120  MAIN  ST  

5336  CR  201   .... 
3135  SR  39  . 


462S  LAKE  FOREST  OR 

4564  LAKE  FOREST  DR 

5900  PFEIFFER  RD  

11401  REED  HARTMAN  HWY 

4260  HUNT  RD  _ 

7410  SOUTH  AVE 

1024  N.  MAIN  ST  

4422  EDSEN  RD 

15541  BROOKPARK  RD 


16644  SNOW  RD  

100  PARKVIEW  DR 

924E  HK3H  ST 

1945  SOUTHQATE  PKWY 

1-70  AND  SR  209 

OHIO  209  AND  1-70 

2901  UNCOLN  ST.  E 

4914  EVERHARD  NW 

2515  9TH  ST.  SW 

320  MARKET  AVE.  S 

1031  W.  TUSCARAWAS  ST  ... 
5345  BROOOM(X)R  CIR.  NW 

4475  EVERHARD  NW 

4335  BROADMOOR  CIR  

4520  EVERHARD  NW 


2950  CONVENIENCE  OR.  NW 

4343  EVERHARD  NW  ..._ „. 

5345  BROADMOOR  CiR.  NW  .. 
3970  CONVENIENT  CIR.  NW  ... 

1031  W.  TUSCARAWAS  ST 

1421  RT  703  E  

400  SOUTH  ST.  UNITS  1-12  ... 

3334  SR  557 

24  N.  BRIDGE  ST  

20  N.  PLAZA  BLVD 

1250  N.  BRIDGE  ST 

799  EASTERN  AVE  


360  E.  MAIN  ST  .... 

6735  KELLOGG  AVE  ..._ 

I  11435  REED  HARTMAN  HWY 


AKRON  OH  44313-  

AKRON  OH  44313-  ._. 

AKRON  OH  44312-  

AKRON  OH  44321- 

AKRON  OH  44321-  

AKRON  OH  44308-  

AKRON  OH  44321-  

AKRON  OH  44308-  

AKRON  OH  44321-  

AKRON  OH  44312- 

ALLIANCE  OH  44601- 

ALLIANCE  OH  44601- 

AaiANCE  OH  44601- 


ALPHA  OH  45301-  „. 
ASHLAND  OH  44806- 
ATHENS  OH  45701- ... 
ATHENS  OH  45701-  ... 
ATHENS  OH  45701-  .„ 
AURORA  OH  44202-  .. 
AURORA  OH  44202-  .. 

AURORA  OH  44202-  ..._ „.. 

AUSTINBURG  OH  44010- 

AUSTINBURG  OH  44010- 

AUST1NTOWN  OH  44516-1 194 

BEACHWOOO  OH  44122-  


BEACHWOOO  OH  44122-  „.... 
BElLEFONTAINe  OH  4331 1-  . 
BEimrUE  OH  4481 1- 

BERLIN  OH  44610- 
BERUN  OH  44610- 
BLUE  ASH  OH  46242- 
BLUE  ASH  OH  46242- 
atUE  ASH  OH  45242- 
BLUE  ASH  OH  45241- 

BLUE  ASH  OH  45242-  

BOARDMAN  OH  44512-  

BOWLING  GREEN  OH  43402-  „ 

BRIMFIELD  OH  44240- „„ 

BROOKPARK  OH  44142-  „ 


BROOKPARK  OH  441 42- 
BROOKVILLE  OH  4530»- 

BRYAN  OH  43S0»- 

CAMBRIDGE  OH  43725-  . 


CAMBRIDGE 
CAMBRIDGE 
CANTON  OH 
CANTON  OH 
CANTON  OH 
CANTON  OH 
CANTON  OH 
CANTON  OH 
CANTON  OH 
CANTON  OH 
CANTON  OH 


OH  43725- 
OH  43725- 

44707-  

44718-  

44710-  

44702- 
44702- 
44709- 
44718- 
44700- 
44718- 


CANTON  OH  44718-  

CANTON  OH  44718-  ...... 

CANTON  OH  44709-  . 

CANTON  OH  44718-  

CANTON  OH  44702-  . 

CELINA  OH  45822- 

CHARDON  OH  44024-  _„ 

CHARM  OH  44617-  

CHILLICOTHE  OH  45601- 
CHILLICXITHE  OH  45601- 
CHILLICOTHE  OH  45601- 
CHILLICOTHE  OH  45601- 

CHILLKXJTHE  OH  45601- 
ONCINNATI  OH  45230-  .. 
ONCINNATI  OH  45241- 


(216)836-8431 
(216)666-4131 
(216)644-7126 

(216)644-1204 
(216)666-4811 
(216)434-6601 
(216)585-9091 

(216)253-6970 
(216)666-0566 
(216)644-7748 
(216)821-5688 

(216)823-4421 
(216)823-4390 

(513)426-5822 
(419)289-7700 
(614)594-3000 
(614)592-«000 
(614)593-6449 
(216)562-9171 
(216)562-6121 

(216)562-9151 
(216)275-201 1 

(216)835-5014 
(216)793-9305 

(216)831-7200 

(216)765-8066 
(S13)69»-6666 
(419)483-6740 

(216)893-3000 
(216)883-2475 
(513)753-4334 
(513)733-8000 
(513)78»-6811 
(513)630-5060 

(513)793-2022 

(216)726-1611 
(419)352-^170 
(216)672-9400 
(216)331-4897 

(216)676-5200 
(513)833-4003 
(419)636-3123 
(614)686-6575 

(614)432-7375 
(614)432-7313 
(216)488-1281 
(216)499-1011 
(216)452-9911 
(216)453-1619 
(216)452-9703 
(216)492-1331 
(216)494-6360 
(216)492-0151 
(216K99-9410 

(216)492-5030 
(216)499-9410 
(216)492-1331 
(216)493-8883 
(216)456-7391 
(419)586-4656 
(216)285-3100 
(216)893-3003 
(614)774-2612 
(614)775-3500 
(614)775-7000 
(61 4)77^-9950 

(614)324-001 1 
(513)231-24*7 
(513)489-3666 


UMI 


OH0S26    BEST  WESTERN 

MARrEMONT  INN. 

OH0490    QNCINNATI  MARRIOTT  

OH0263    CINCINNATIAN  HOTEL  

OH0247  CLARION  HOTEL  CIN- 
CINNATI. 

OH0246    COLONIAL  INN  MOTEL 

OH0245    CONDONS  MOTEL 

OH0229    CROSS  COUNTRY  INN 

OH0352    GARFIELD  HOUSE  

OH0248    GATEWAY  LODGE  MOTEL  .. 

OH0234    HAMPTON  INN 

OH0250  HARLEY  HOTEL  CIN- 
CINNATI. 

OH0527  HOLIDAY  INN  CINCINNATI 
NORTH 

OH0541     HOLIDAY  INN  EASTGATE  ... 

OH0494    HOLIDAY  INN  1-275  N  

OH050S    HOWARD  JOHNSONS 

MOTOR  LODGE. 

OH0257    HYATT  REGENCY  HOTEL  ... 

OH0535    LA  QUINTA  INN  _. 

OHOZJI     MOTELS  „.. 

OH0244    NEW  DENNISON  HOTEL  .... 

OH0233    OMNI  NETHERLANO  PLAZA 

OH0513    QUALITY  INN  

OH0492    RAMADA  HOTEL  BLUE  ASH 

OH0249    RAMADA  INN  CINCINNATI  .. 

OH0230    RED  ROOf  INN  

OH0253    RED  ROOF  INN  _ 

OH0236    RED  ROOF  INN  SHARON  .... 

OH0262  RESIDENCE  INN  BY  MAR- 
RIOTT. 

OH02S8  SIGNATURE  INN  NORTH- 
EAST. 

OH0235    TERRACE  HILTON  „.... 

OH0255  WESTIN  HOTEL  CIN- 
CINNATI. 

OH0219    HOMETOWN  INN  

OH0 163    CLEVELAND  CLINIC 

GUESTHOUSE. 

OH0170  CLEVELAND  MARRIOTT 
SOOETY  CENTER. 

OH0528  COURTYARD  BY  MARRIOTT 
CLEVELAND. 

OH0139  ECONO  LODGE  CLEVE- 
LAND AIRPORT. 

OH0529    GLIDDEN  HOUSE  _ „. 

OH0147    HOLIDAY  INN  CLEVELAND  . 

OH0144    HOLIDAY  INN  LAKESIDE  

OH0132    JAY  HOTEL  

OH0141     MARRIOTT  INN „ 

OH0130    OMNI  HOTEL  

OH0168  RADISSON  HOTEL  CLEVE- 
LAND. 

OH0189    RITZ  CARLTON  HOTEL  ....... 

OH0146  SHERATON  CLEVELAND 
CITYCTR. 

OH0133  SHERATON  HOPKINS  AIR- 
PORT HOTEL. 

OH0150  STOUFFER  TOWER  CITY 
PLAZA. 

OH0140    WEST  SIDE  YMCA  

OH0277    AR80RGATE  INN  

OH0509  BEST  WESTERN  COLUM- 
BUS NORTH. 

OH0358    BRANINGANS  HOTEL  

OH0291     BUCKEYE  MOTEL  

OH0355    COMFORT  INN  _.. 

OH0280    CONCOURSE  HOTEL  

OH0275    COURTYARD  BY  MARRIOTT 

OH032B  COURTYARD  BY  MARRIOTT 
COLUMBUS  DOWNTOWN. 

OH0276    CROSS  COUNTRY  INN 

OH0292    CROSS  COUNTRY  INN  

OH0293    CROSS  COUNTRY  INN 

OH0322    CROSS  COUNTRY  INN 

OH0327    CROSS  COUNTRY  INN  ;. 

OH0343    CROSS  COUNTRY  INN 

0HCB85    DAYS  INN 

OH0302    DAYS  INN  OSU 

OH0295    E  Z  SLEEP  MOTEL 

OH0353    ECONO  LODGE  „ 

OH0329    EMBASSY  SUITES  HOTEL  .. 


1132(1 

601 

141 


6880  WOOSTER  PIKE  „.. 


CHESTER  RD 

UlNE  ST 

'.  6TH  ST 


1020^  READING  RD  

10171  READING  RD 

4004IWILLIAMS0R  

2  GAftFIELD  PL  „ 

4453  READING  RD  

1 090  I  CROWNE  POINT  DR 
8020  MONTGOMERY  RD  .... 

2235  SHARON  RD  


4501 


3855  HAUCK  I 


EASTGATE  BLVD  

RD „ 

5410IF1IDGE  AVE  

151  \  I.  5TH  ST 

1133|  CHESTER  RD  

3960WINE  MILE  RD . 

716  WAIN  ST 

35  Wl  5TH  ST 

1717(glEN0AL£  MILFORD  RD  _.. 

5901  iPFEIFFER  RD 

5901  IPFEIFFER  RD  ..„.. 

4035  ;mt  CARMEL  TOBASCO  RO 
53001KENNEDY  OR 


2301 


1168  I  CHESTER  RD  

8870  GOVENORS  HILL  DR 
1  W   6TH  ST 


15 
FO 

2388r 
960 

127 


FOUl  ITAINVIEW  SQUARE  S 


US  RT.  23  S 
9601IEUCUD  AVE  . 


I  UBLIC  SQUARE 
3695  ORANGE  PL 


1393  I  BROOKPARK  RD 


4181|W. 
11 


2065  96TH  1 


1701 


1 
777 


5300 


1221 
4300|E 
7411 
35W 


E.  SHARON  RD 


190l|FORD  DR 

150TH  ST  .... 
IIJLAKESIDE  AVE 

2515  JAY  AVE 

4277tW.  150THST..„ 

ST  

E.  12TH  ST  ...... 


515rA/.  3RD  ST  

CLAIR  AVE 


T. 


RIVERSIDE  DR 


24  PI  IBLIC  SQUARE  _. _. 

3200  FRANKLIN  BLVD  

432e  GROVES  RD _ „ 

888  1.  DUBLIN  GRANVILLE  RD 


1949  parson  ave  

i30o|harrisburg  park 

E.  DUBLIN  GRANVILLE  RO 

17TH  AVE  

VANTAGE  DR 
SPRING  ST  ... 


1313  W.  ST  JAMES  LUTHERAN  LN  . 

144S  OLENTANGY  RIVER  RO  

4240  4242  E.  17TH  AVE  _.... 

4875  SINCLAIR  RD „ 

324610LENTANGY  RIVER  RO 

6225JZUMSTEIN  OR 

1700lCLARA  ST . 

3232'OLENTANGY  RIVER  RD 

1940jS.  HK3H  ST  

920  I  illLSON  RO  

2700  CORPORATE  EXCHANGE  OR 


aNCINNATI  OH  45227^ 

CINCINNATI  OH  45246- 

CINCINNATI  OH  46202- 

CINCINNATI  OH  45202- 

CINCINNATI  OH  45241- 

CINONNATI  OH  45241- 

CINCINNATI  OH  45255- 

CINCINNATI  OH  45202- 

CINCINNATI  OH  45229- 

CINCINNATI  OH  45241- 

CINCINNATI  OH  45236- 

CINCINNATI  OH  45241- 

CINCINNATI  OH  45245- 

CINCINNATI  OH  45241- 

CINCINNATI  OH  45213- 

CINCINNATI  OH  45202- 

CINCINNATI  OH  45246-4094 

CINCINNATI  OH  45230- 

CINCINNATI  OH  45202- 

CINCINNATI  OH  45202- 

CINCINNATI  OH  45215-  ...... 

CINCINNATI  OH  45242- „ 

CINCINNATI  OH  45242^ 

CINCINNATI  OH  45230- 

CINCINNATI  OH  45213-  . . 

CINCINNATI  OH  45241-  . ; 

CINCINNATI  OH  45246- 

CINCINNATI  OH  45249- 

CINCINNATI  OH  45202- 

CINCINNATI  OH  45202- 

CIRLEVILLE  OH  43113- 

CLEVELAND  OH  44106- 

CLEVELAND  OH  44114- 

CLEVELAND  OH  44122- 

CLEVELAND  OH  44135- 

CLEVELAND  OH  44106- 

CLEVELAND  OH  44136- 

CLEVELAND  OH  441 14- 
CLEVELANDOH44113- 
CLEVELAND  OH  44135- 
CLEVELAND  OH  44106- 
CLEVELAND  OH  441  i4- 

CLEVELANDOH44113- 
CLEVELANDOH44114- 

CLEVELAND  OH  44 135- 

CLEVELANDOH44113- 

CLEVELANDOH44n3- 
COLUMBUS  OH  43232- 
COLUMBUS  OH  43229- 

COLUMBUS  OH  43207- 
COLUMBUS  OH  43223- 
COLUMBUS  OH  43279- 
COLUMBUS  OH  4321&- 
COLUMBUS  OH  43085-  . 
COLUMBUS  OH  43215- 


COLUMBUS 
COLUMBUS 
COLUMSUS 
COLUMBUS 
COLUMBUS 
COLUMBUS 
COLUMBUS 
COLUMBUS 
COLUMBUS 
COLUMBUS 
COLUMBUS 


OH  43228- 
OH  43212- 
OH  43219- 
OH  43029- 
OH  43202-  , 
OH  43229- 
OH  43211- 
OH  43202- 
OH  43207- 
OH  43204- 
OH  43229- 


(513)271-2100 

(513)772-1720 
(513)381-3000 
(513)352-2100 

(513)563-1700 
(513)563-1151 
(513)528-7702 
(513)421-3355 
(513)242-2593 
(513)771-6888 
(513)793-4300 

(513)771-0700 

(513)752-4400 
(513)563-6330 
(513)631-8500 

(513)579-1234 
(513)772-3140 
(5131752-2262 
(513)241-7035 
(513)421-9100 
(513)771-5252 
(513)793-4500 
(513)793-4500 
(513)528-2741 
(513)531-6589 
(513)771-5552 
(513)771-2525 

(513)683-3086 

(513)381-4000 
(513)621-7700 

(614)474-6006 
(216)791-5700 

(216)696-9200 

(219)765-1900 

(216)267-5700 

(216)231-8900 
(216)252-7700 
(216)351-7100 
(216)621-1675 
(216)252-6333 
(216)791-1900 
(216)621-9516 

(216)623-1300 
(216)771-7600 

(216)267-1500 

(216)69&-5600 

(216)961-3277 
(614)864-0600 
(614)888-8230 

^14)444-7658 
(614)279-7427 
(614)885-4084 
(614)237-2515 
(614)436-7070 
(614)228-3200 

(614)870-7090 
(614)291-2983 
(614)237-3403 
(614)431-3670 
(614)267-4646 
(614)84»-3819 
(614)299-4300 
(614)261-7141 
(614)444-0887 
(614)274-8581 
(614)880-8600 
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OH0347    FAIRFIELD    INN    BY    MAR- 
RIOTT. 
OH0349    FAIRFfELD    INN    BY    MAR- 

RKJTT. 
OH029e    FAWCETT     CENTER     FOR 

TOMORROW. 
OHQ294    GERMAN      VILLAGE      INN 
jr  MOTEL  INC. 
OH0290    GRANOVIEW  MOTOR 

LODGE. 
OH0332    GUEST   QUARTERS   SUITE 
MOTEL. 

OH0284    HAMPTON  INN  „ „. 

OH0308    HOLIDAY  INN  AIRPORT 

OH0345    HOLIDAY    INN    COLUMBUS 
WEST. 

OH0312    HOLIOAY  INN  EAST  1-70  

OH0282    HOL'DAY    INN   OHIO   CEN- 
TER 
OH04S3    HOLIOAY  INN  ON  THE  LANE 
OH0339    HOLIOAY  INN 

WORTHINTON. 
OH0360    HOMEWOOO    SUITES    CO- 
LUMBUS. 
OH0324    KVATT         ON         CAPITAL 

SQUARE 
OH0316    HYATT  REGENCY   COLUM- 
BUS. 
OH032S    KNKSHTS    COURT    SUITES 
COLUMBUS. 

OH0310    KNIGHTS  INN 

OH0314    KNIGHTS  INN ..^ 

OH0342    KNK3HTS  INN 

OH0281    KNK3HTS  INN  WEST 

OH0317    MARRIOn  INN 

OH0354    MICROTEL  WORTHINGTON 
NORTH. 

OH0336    MOTEL  6 

OH0338    MOTEL  6  _ 

OM0311     MOTEL6J554  

OH0288    NEW  ROME  MOTEL 

OH0335    PARKE  UNIVERSITY  HOTEL 

OH0287    QUALITY  INN  EAST  „ 

OH0296    QUAUTY  INN  NORTH  

OH0279    RADISSON      HOTEL      AND 

CONFERENCE  CENTER. 
OHD299    RADISSON  HOTEL  COLUM- 
BUS NORTH. 

OHa2S6    RAMADA  INN  WEST 

OH0303  RAMADA  UNIVERSITY  INN  . 
OH0278  RED  CARPET  INN  NORTH  .. 
OH0306  RED  ROOF  INN  COLUMBUS 
OH0307  RED  ROOF  INN  COLUMBUS 
OH0319    RED  ROOF  INN  COLUMBUS 

OH0330    RED  ROOF  INN  OSU  

OH0497    RESIDENCE   INN  BY   MAR- 

RK)TT. 
OH0630    RESIDENCE   INN  BY  MAR- 

RKDTT  COLUMBUS  EAST. 
OH0297  SHERATON  INN  COLUMBUS 

OH0631     SHERATON  SUITES 

OH0337    SK3NATURE  INN  NORTH 

OH0346    STUDIO  PLUS  BPICE  ROAD 

mc. 

OH0351  STUDIO  PLUS  SAWMILL  .__ 

OH0289  SUPER  MOTOR  LODGE  

OM0320  TRAVEL    LODGE    COLUM- 
BUS WORTHINGTON. 

OH0305  TRUEMAN  CLUB  HOTEL  .... 

OH0199  FAIRFIELD    INN    BY    MAR- 
RIOTT. 

OH0435  TKiSCOE  MOTOR  INN  

OH0436  ROSCOE  VILLAGE  INN 

OH0434  TRAVELODGE  

OH0088  ECONO  LODGE  MOTEL  

OH0198  ECONOMY  INN  

OH0184  RANCH  MOTEL 

OH0196  SHERATON  SUITES  CUYA- 
HOGA FALLS. 

OH0183  TALLYHO  TEL 

OH0373  BEST  INN  DAYTON  INC  . 

OH0514  COMFORT  INN  DAYTON  

OH0370  COUNTRY  HEARTH  INN 

OH0364  CROSS  COUNTRY  INN 

OH0360  DAYS  ttW „ „.. 


887  MORSE  RO 


1309  ST.  JAMES  LUTHERAN  IN 
2400  OLENTANGY  RIVER  RD  _ 

920  S.  HK5H  ST 

1070  DUBLIN  HO 

50  S.  FRONT  ST 


1100  MEDITERRANEAN  AVE 

750  STELZER  RD 

2350  WESTBELT  OR 


4560  HTcTON  CORPORATE  OR 
33  NATIONWIDE  BLVD 

328  W.  LANE  AVE  . 
17SHUTCHINSCWAVE 

116  HUTCHINSON  AVE  

75  E.  STATE  ST 


350  N.  HK3H  ST 

1001  SCHROCKRO 


6960  SCARBOROUGH  BLVO 

3160  OLENTANGY  RIVER  RO  ._ 
1300  E.  OUBLIN-GRANVIUJE  RO 

1559  W.  BROAD  ST 

6500  DOUBLETREE  AVE  

7500  VANTAGE  DR  

6910  SCARBOROUGH  BLVO 

5500  RENNER  RD  .  . 

1289  E.  DUBLIN  GRANVILLE  RO 

5246  W.  BROAO  ST 

3025  OLENTANGY  RfVER  RO  

4801  E.  BROAO  ST 

1213  GRANVILLE  RO  

1375  CASSAOY  AVE  

4900  SINCLAIR  RO 


4601  W.  BROAO  ST    '    ^  V ';  - 

31 10  OLENTANGY  RIVER  RO  

1212  E.  DUBLIN  GRANVIUE  RO 

750  MORSE  RD  

5001  RENNER  RO  ... 

7474  N.  HIGH  ST  

441  ACKERMAN  RO 
6191  ZUMSTEIN  tXi 


2084  S.  HAMILTON  RD 

2124  S.  HAMILTON  RO  _ 
201  HUTCHINSON  AVE  _ 
6767  SCHROCK  HILL  CT 
2200  l^E  CLUB  DR 

6601  RELECTIONS  OR 

4444  E.  MAIN  ST  

7480  N.  HK3H  ST 


900  E.  DUBUN  GRANVILLE  RD 
70ROTHROCKRD    


421  S.  WHITEWOMAN  ST 

200  N.  WHITEWOMAN  ST 

275  S.  VVHITEWOMAN  ST 

10530  CORDUROY  RO 

1070  GRAHAM  RO 


3608  AKRON  CLEVELAND  RO 
1989  FRONT  ST 


1760  STATE  RO 

5561  SPRINGFIELD  ST 

7125  MILLER  LN „ 

1944  MIAMISBURGCENTERVnjLE  RO 

9325  N.  MAIN  ST  

330  W.  1ST  ST 


COLUMBUS  OH  43229- 
COLUMBUS  OH  4322»- 
COLUMBUS  OH  43210- 


COLUMBUS  OH  43206- 

COLUMBUS  OH  43215- 

COLUMBUS  OH  43216- 


COLUMBUS  OH  43229- 
COLUMBUS  OH  43219- 
COLUMBUS  OH  43228- 

COLUMBUS  OH  43232- 
COLUMBUS  OH  4321^ 

COLL'MBUS  OH  43201- 
COLUMBUS  OH  43235- 


COLUMBUS  OH  43235- 

COLUMBUS  OH  43215- 


COLUMBUS  OH  43215- 

COLUMBUS  OH  43229- 

COLUMBUS  OH  43227- , 
COLUMBUS  OH  43202-  , 
COLUMBUS  OH  43229- . 
COLUMBUS  OH  43222- . 
COLUMBUS  OH  43229- . 
COLUMBUS  OH  43235- . 


COLUMBUS  OH 
COLUMBUS  OH 
COLUMBUS  OH 
COLUMBUS  OH 
COLUMBUS  OH 
COLUMBUS  OH 
COLUMBUS  OH 
COLUMBUS  OH 


43232- 
43228- 
43229-. 
43228-. 
43202- 
43213- . 
43229- 
43219- . 


COLUMBUS  OH  43229-  . 


COLUMBUS 
COLUMBUS 
COLUMBUS 
COLUMBUS 
COLUMBUS 
COLUMBUS 
COLUMBUS 
COLUMBUS 


OH  43228- . 
OH  43202-  , 
OH  43229-. 
OH  43229-. 
OH  43228-, 
OH  43235-. 
OH432C2-. 
OH  43229-  . 


COLUMBUS  OH  43232- 

COLUMBUS  OH  43227- 
COtUMBUS  OH  43236- 
COLUMBUS  OH  43229- 
COLUMBUS  OH  43232- 


COLUMBUS  OH  43017-  .„ _ 

COLUMBUS  OH  43213- 

COLUMBUS  OH  43085- 

COLUMBUS  OH  432?»-  

COPLEY  OH  44321- 

COSHOCTON  OH  43812- 

COSHOCTON  OH  43812- 

COSHOCTON  OH  43812- 

CURTICE  OH  43412-  _._ 

CUYAHOGA  FALLS  OH  44223- 
CUYAHOGA  FALLS  OH  44223- 
CUYAHOGA  FALLS  OH  44221- 

CUYAHOGA  FALLS  OH  44223- 

OAYTON  OH  46431- 

DAYTON  OH  45414-  

DAYTON  OH  45458- 
0AYT0NOH45415- 
OAYTON  OH  45402- 


(6l4)26»-«000 

(6l4t8n)-2880 

(614)422-1342 

(614)443-6606 

(61 4)486-4554 

(614)228-4600 

(614)848-9896 
(614)781-7748 
(814)771-1104 

(614)868-1380 
(614)461-4100 

(6l4)?94-4848 
(614)886-^334 

(614)786-0001 

(614)228-1234 

(614)46^-1234 

(6<4>43t-O20e 

(6U)864-«670 
(614)281-0923 
(614)866-1560 
(614)868-1566 
(614)685-1686 
(614)436-0666 

(614)866-1933 
(61 4)870-0893 
(614)469-1200 
(614)878-6125 
(614)267-1111 
(614)861-0321 
(614)885-4084 
(614)475-7561 

(614)846-0300 

(614)878-6301 
(614)267-7461 
(614)885-9696 
(614,876-3200 
(614)878-9245 
(614)846-3001 
(614,537-9941 
[614)431-1819 

(614)864-8844 

(614)861-7220 
(614)436-0004 
(614)890-8111 
(614)759-1451  ^ 

(814)764-0159 
(614)237-3348 
(614)431-2525 

(614)888-7440 
(216)668-2700 

(614)622-0656 
(614)622-2222 
(614)387-0300 
(419)836-^822 
(216)979-8200 
(216)827-4611 
(216)929-3000 

(216)923-0457 
(513)258-2233 
(S13)a90-«995 
(513)435-1560 
(5l3)e3fr-«339 
(513)223-7131 
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DAYS  INN  OF  DAYTON  

DAYTON  MARRIOTT  HOTEL 

DAYTONIAN  HILTON 

ECONO  LODGE  DAYTON  .... 

FAIRFIELD  INN  

HAMPTON      INN     DAYTON 


OH038S 
OH03a9 
OH0379 
OH0375 
OH0397 
OH6396 

SOUTH. 
OH0376    HOLIDAY  INN  DAYTON  .... 

KNIGHTS  INN  NORTH 

MOTEL  6  

PLAZA  MOTEL 

QUALITY  INN  

RAMAOA  INN  

RED  ROOF  INN  

RELAX  INN 

RESIDENCE  INN  BY  MAR- 


OH0390 
OH0392 
OH0374 
OH0384 
OH0377 
OH0381 
OH0368 

OHoaei 

RKDTT, 
OH0422 
OH0391 
OH0372 
OH0365 
OH0383 


RIVERSIDE  MOTEL  INC 

RODEWAY  INN  

ROYAL  PLAZA  

SIGNATURE  INN 

STOUFFERS  CENTER 

PLAZA  HOTEL 
OH0396    STUDIO  PLUS  DAYTON  INC 
OH0367    TRAVELERS  MOTEL 

NORTH. 
OH0515    COMFORT  INN  . 

ATWXJO  RESORT 

KNIGHTS  INN 

COURTYARD  BY  MARRIOTT 

CROSS  COUNTRY  INN  

HAMPTON  INN  DUBLIN  

MARRIOTT  RESIDENCE  INN 

NEW     ENGLAND     SUITES 


OH0433 
OH0476 
OH0340 
OH0323 
OH0283 
OH0366 
OH0344 

HOTEL 

OH0333    RED  ROOF  INN  DUBLIN  ... . 
OH0318    STOUFFERS  DUBUN 

HOTEL 
OH0348    WOODFIN  SUITES  DUBUN 

OH0134    MCCALLS  MOTOR  IN 

OH0135    TOWN  HOUSE  MOTEL  

OH0021     EAST  LIVERPOOL  MOTOR 

LODGE. 
OH0400    ECONO  LODGE  .... 

ECONO  LODGE 

KNIGHTS  INN   ELYRIA  L(> 


POBOX96 


OH0616 
OH0538 

RAIN. 
OH0359 

WEST. 
OH0393 
OH0136 
OH0 122 


HAMPTON      INN      NORTH- 


MOTELS  

ENVOY  INN  1 

COMFORT     INN     WRIGHT 
PATTERSON. 
OH0517    FAIRFIELD  INN  FAIRBORN 
OH0518    HAMPTON  INN  FAIRBORN 
OH0120    HOLIDAY  INN         CON^ 

FERENCE  CENTER  1-675. 
OH0123    RAMAOA  INN  

RED  ROOF  INN  INC 

WRIGHT  MOTEL „... . 

CAPRI  MOTEL  

CARRIAGE  INN  MOTEL  .'" 

RAMAOA  INN 

STUDIO    PLUS    FAIRFiELD 


OH0125 
OH0489 
OH0031 
OH0039 
OH0037 
OH0044 

INC. 
OH0548 
OH0203 
OH0202 
OH0205 
OH0207 
'OH049S 
OH0204 


KNIGHTS  INN 

COUNTRY  HEARTH  INN  ...." 
CROSS  COUNTRY  INN  ... 

DAYS  INN  

ECONO  LODGE  

FINDLAY  FAIRFIELD  INN  . 
FINOLAY    INN    AND    CON- 
FERENCE CENTER. 
OH0201     FINDLAY  SUPER  8  MOTEL 

KNIGHTS  INN 

KNIGHTS  STOP  

COMFORT     INN     MIDDLE- 


OH020e 
OH0206 
OH0060 

TOWN. 
OH0058 
OH0499 

TOWN. 
OH0053    HOWARD 

MOTOR  LODGE. 
OH0057    KNK3HTS(NN 


ECOfJO  LODGE  . 
HOUOAY      INN 


MIDDLE- 
JOHNSON 


RT.  122  . 


7  170  MILLER  LN  

1  14  S.  PATTERSON  BLVD  , 

1  S.  LUDLOW  ST 

2  21  WAGONER-FORD  RD  . 

e  60  MILLER  LN  

a  99  OLD  YANKEE  ST 


20 


2i  01  WAGONER  FORD  RD 

31  63  MAXTON  RD  

7  30  MILLER  LN  

1128  STANLEY  AVE  

21  40  EDWIN  MOSES  BLVD 

4<  79  LITTLE  YORK  RD  

7;  70  MILLER  LN  :. 

3v  J3  S.  DIXIE  DR  

7(  70  POE  AVE 

54  »1  SPRINGFIELD  PARK  ... 

7S  ?5  POE  RD  

U  50  N.  KEOWEE  ST  ...;. 

2J  )  BYERS  RK 

51  H  AND  JEFFERSON  ST  ... 


78  >1  LOIS  CIR  

28^  N.  DIXIE  DR 


19  10  N.  CLINTON  ST  

26  10  LODGE  RD 

88  I  COMMERICAL  PKWY 

51  5  POST  RD 

63  4  FRANTZ  RD  „.. 

39  0  TULLER  RD 

43   METRO  PL.  S 

391  0  TLH.LER  RD 


51 :  5  POST  RD 

60(  METRO  PLACE  N 


4i;  0  TULLER  RD 

14<  SO  EUCLID  AVE  .. 
ia  81  EUCLID  AVE  .. 
23-  0  DRESDEN  AVE 


1-7  I  AND  US  RT.  35  E 

61^1  RT.  127  N  

52^  GRISWOLD  RD 


lOCKRIDGE  RD 


12*  S.  MAIN  ST  .... 

278)51  EUCLID  AVE 

6I81N.  BROAD  ST  .. 


250  )  PARAMOUNT  PL  .... 

2550  PARAMOUNT  PL 

280C)  PRESIDENTIAL  DR  .. .  '"1"' 


800  N,  BROAD  ST  

258  I  COLUMBUS  GLENN  HWy" 
18  !  .  BROAD  ST  ... 

325  i  DIXIE  HWY.  RT.  4 

641'  I  DIXIE  HWY  

467  I  DIXIE  HWY  

965    SEWARD  RD 


221  5  BROOKPARK  RD 
1020  INTERSTATE  CT 

1951  BROAD  AVE 

130$  W.  MAIN  CROSS  ST 

316  EMMA  ST  

200(  TIFFIN  AVE  

200  :.  MAIN  CROSS  


160( 
1901 
820 
3454 


FOX  ST 

BROAD  AVE 

TIFFIN  AVE  ™ 

COMMERCE  DR 


438S 
6147 


E.  2ND  ST 
W.  OHIO  ... 


1-75  ^ND  SR  122 


85O0  CLAUDE  THOMAS  RD 


DAYTON  OH  45414- 
DAYTON  OH  45409- 
DAYTON  OH  45402- 
DAYTON  OH  45414- 
DAYTONOH45414- 
DAYTON  OH  45459- 


DAYTON  OH  45414-  .... 
DAYTON  OH  45414-  .... 
DAYTON  OH  45414-  .... 
DAYTON  OH  45404-  .... 
DAYTON  OH  45408-  .... 
DAYTON  OH  45414-  .... 
DAYTON  OH  45414-  .... 
DAYTON  OH  45439- 
DAYTON  OH  45414-  .... 


DAYTON  OH  45431-  ... 
DAYTON  OH  45414-  ... 
DAYTON  OH  45404-  ... 
DAYTON  OH  45342-  ... 
DAYTON  OH  45402-  ... 

DAYTON  OH  45459-  ... 
DAYTON  OH  45414-  ... 

DEFIANCE  OH  43512- 
DELLROY  OH  44620-  . 
DOVER  OH  44622-  „... 

DUBUN  OH  43017- 

DUBLIN  OH  43017-  „... 

DUBLIN  OH  43017- 

DUBLIN  OH  43017- 

DUBLIN  OH  43017- 


DUBLIN  OH  4301 7- 
OUBLIN  OH  43017- 


DUBLIN  OH  43017- 

EAST  CLEVELAND  OH  441 12- 
EAST  CLEVELAND  OH  441 12- 
EAST  LIVERPOOL  OH  43920-  . 


EATON  OH  45320-  , 
EATON  OH  45320-  . 
ELYRIA  OH  44035- 


ENGLEWOOD  OH  45322- 

ENGLEWOOD  OH  45322- 

EUCLIO  OH  44132-  

FAIRBORN  OH  45324- 


FAIRBORN  OH  45324-  , 
FAIRBORN  OH  45324-  . 
FAIRBORN  OH  45324-  . 

FAIRBORN  OH  45324-  . 
FAIRBORN  OH  45324-  . 
FAIRBORN  OH  45324- 
FAIRFIELD  OH  45014-  . 
FAIRFIELD  OH  4501 4- 
FAIRFIELDOH45014- 
FAIRFIELD  OH  45014- 


FAIRVIEW  PARK  OH  44126- 

FINDLAY  OH  45840- 

FINDLAY  OH  45840-  ... 

FINDUY  OH  45840- 

FINDLAY  OH  45840-  ...  . 

FINDLAY  OH  45839- 

FINDLAY  OH  45840-  


FINDLAY  OH  4583»-  ... 
FINDLAY  OH  45840- 
FINDLAY  OH  45480-  ... 
FRANKUN  OH  45005- 


FRANKUN  OH  45005- 
FRANKUN  OH  4500fr- 

FRANKUN  OH  4500&- 

FRANKUN  OH  45005- 


(606)331-0091 
(513)223-1000 
(513)461-4700 
(216)278-1500 
(513)898-1120 
(513)436-3700 

(513)278-^81^ 

(513)454-0550 

(513)898-3606 

(513)224-1266 

(513)233-0166 

(513)890-9500 

(513)898-1054 

(513)299-3581 

(513)898-7764 

(513)228-6656 
(513)821-1990 
(513)224-9636 
(513)865-0077 
(513)224-0800 

(513)439-2022 
(513)277-6585 

(419)784-4900 
(216)735-2211 
(216)364-7724 
(614)764-9393 
(614)764-4545 
(614)889-0573 
(614)791-0403 
(614)848-3819 

(614)764-3993 
(614)764-2200 

(614)766-7762 
(216)681-8500 
(216)541-1762 
(216)386-5858 

(513)456-4183 
(513)456-5959 
(216)324-3911 

(513)832-2222 

(513)832-3770 
(216)731-2400 
(513)879-7666 

(513)427-0800 
(513)429-5505 
(513)426-7800 

(513)879-3920" 

(513(426-6116 

(513)878-9395 

(513)863-3460 

(513)874-4774 

(513)829-7000 

(513)860-5733 

(216)734-4500 
(419)423-4303 
(419)424-0466 
(419)423-7171 
(419)422-0154 
(419)424-9940 
(419)422-5682 

(419)422-8863 
(419)866-3550 
(419)422-5516 
(513)420-9378 


(513)746-3627 
(513)424-1201 

(513)424-3551 

(513)740-2841 
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OH02tO    BEST     WESTERN     HOTEL 
FREMONT 

OH0209    HOLIDAY  INN  FREMONT 

OH0441     KENYON  INN 

OH0137    ELOORAOO  MOTEL 

OH0100    GREENVILLE  INN  _ 

OH03S7    BEST    WESTERN    EXECU- 
TIVE INN. 

OH0341    CROSS  COUNTRY  INN  _ 

OH0300    RAMAOA  INN  SOUTH  _... 

OH0304    RED     ROOF    INN    GROVE 
OTY. 

OH0030    BATONS  HAMILTON  INN  

OH0033    GRAYSTONE  MOTEL 

OH0041     HAMILTONIAN 

OH0032    INN  TOWN  MOTEL  -_. 

OH0239    QUALITY  INN : 

OH0506    QUALITY  INN  EDWARDS 

OH0550    CHERRY  VALLEY  LODGE  ... 

OH0331    MOTEL  6  

OH0047    GREYSTONE  MOTEL  .„ 

OH0048    PARAGON  INN 

OH0072    COURTYARD  BY  MARRWTT 

OH0070    CROSS  COUNTRY  INN  

OH0087    FAIRFIELD    INN    BY    MAR- 
RIOTT. 

OH0079    RED  ROOF  INN  „ _. 

OHa071     RESIDENCE   INN  BY  MAR- 
RIOTT. 
OH0027    TRUCK     WORLD     MOTOR 

INN. 
OH0371     SUPER    8    MOTEL    HU8ER 
HEIGHTS. 

OH0185    HOLIDAY  INhKHUDSON  

OH0416    COMFORT  INN  

OH0156    BUOGETEL  INN 

OH01S3    CLEVELAND  HILTON 

SOUTH 

OH0167    COMFORT  INN  

OH0146    HARLEY  HOTEL  ._ _ 

OH0143    HOLIDAY   INN  CLEVELAND 
INDEPENDENCE. 

OH0148    BED  ROOF  nWI  _. 

OH0216    COMFORT  INN  _ 

OH0218    DAYS  INN  JACKSON 

OH0S37    KMQHTS  MN  AKRON  EAST 

OH017S    SUPER  8  KENT  ..._ „ 

OH0055    KINGS    ISLAND    INN    AND 
GONFERiENCE  CTR. 

OH0091     FOUNTAIN  INN  MOTEL 

OH0270    ARBORGATE  INN 

OH0272    HOUOAY  INN  LANCASTER  . 
OM(J271    SHAWS  RESTAURANT  AND 

INN. 
OH0059    BEST  WESTERN  HERITAGE 
INN 

OH0050    GOLDEN  LAMB 

aH0049    KNK3HTSINN 

OH0487    DAYS  INN  MOTEL  

OH0486    HOLIDAIY  INN  LJMA 

OH0484    KNIGHTS  COURT __.... 

OH0488    KNKSHTSINN 

OH0488    MOTEL6«586  

OH0014    INN  AT  CEDAR  FALLS 

OHOOIS    SHAWNEE  INN 

OH0126    TRAILS  INN 

OH0511    CLARION  CARRIAGE 

HOUSE  V4N. 

OH0432    UTTLE  BROWN  aw  _._ 

OH0180    W86HTS  INN 

OHin97    MOTEL  6  #525 

OH044S    COMFORT  INN 

OH0442    CXMFORT  INi;i  NORTH 

OH0646    FAIRFIELO  INN  ONTARK)  _. 
OH0647    HAMPTON  INN  ONTARIO  _. 

0H0444    HOUOAY  INN 

OH0443    KMGHTSINN 

OH0446    SUPER    8    MOTEL    MANS- 
FIELD. 
OH0017    BEST  WESTERN  MARIETTA 

OH00t«    HOUOAY  INN 

OH0Q20    KMGHTSINN 

OHOOia    LAFAYETTE  H07B.  WC 

OHOOIt    SUPER  8  MOTEL  MARIETTA 
OH06t«    OOMFORT  INN  MARION 


PC  BOX  527 


PO  BOX  225 


PO  BOX  303 


3701  N.  SR  53 


100W.WIGQINST 
13701  BROADWAY 
851  MARTIN  ST  


4026  JACKPOT  RD 

4055  JACKPOT  RD 

1879  STRINGTOWN  flO 
1900  STRINGTOWN  RO 

1767  DIXIE  HWY 

615  N.  RtVERSJOE  OR 

ONE  RIVERFRONT  PLAZA  „ 

20  S.  ERIE  HWY  

1137  STONE  OR  .„ _.._„. 

10900  NEW  HAVEN  RO  

1011  FRANKLIN  AVE 

3950  PARKWAY  LN  .__ 

8190  US  RT.  50  E 

883  W.  MAIN  ST  

1435E.  MAUDR  ..„..._ 

1201  E.  MAU  DR 

1401  E.  MAU  DR  

1214  CORPORATE  OR 

6101  TRUST  DR  ..- 

7010  TRUCK  WORLD  BLVO 

81 10  OLD  TROY  PIKE 

240  HINES  HILLS  RO  

21 19  W.  CLEVELAND  BO  _. 

6161  QUARRY  LN 

6200  QUARRY  LN 

6191  QUARRY  LN 

5300  ROCKSiOE  RD  . 
6001  ROCKSIOE  RO 

6020  QUARRY  LN  .„ _ 

605  E.  MAIN  ST 

972  E.  MAIN  ST 

4423  SR  43 

4380  EOSON  RO 

5691  KINGS  ISLAND  OR 


225  MAPLE  AVE  ._ „ 

1327  RIVER  VALLEY  BLVO 

1858  N.  MEMORIAL  OR  

123  N.  BROAD  ST  

674  N.  BROADWAY  .._ 

27  BROADWAY  

725  E.  MAM  ST  _.. 

12S0  NUEBRECHT  RO 

1816  HAROWQ  HWY 

1430  BELLEFONTAINE  AVE 
2285  N.  EASTOWN  ._ 
1800  HARDING  HWY  ___ 

21 190  SR  374 „ 

30916  LAKE  LOGAN  RO 

870  US  42  NE  

301  BROADWAY  AVE  .... 


940  S.  MARKET  ST  

240  E.  HK3HLAN0  RO  

311  E.  HIGHLANO  RO  

856  COMFORT  PLAZA  OR 

500  N.  TRIMBLE  RO  _ „ _._ 

1065  N  LEXINGTON  SPRMGMILL  RD 
1061  N  LEXINGTON  SPRINGMn.L  RO 

116  PARK  AVE  W  ..._ _ _... 

566  N.  TRMCIE  RO  _.-. 

2425  INTERSTATE  C»R 

279  MUSKINGUM  DR 

701  PIKE  ST 

1-77  ANO  SR  7 

tot  FRONT  ST „: 

48  ACME  ST  WASHM6T0H  CENTER 
296  JAMESWAV : 


FREMONT  OH  43420- .. 

FREMONT  OH  43420-  

GAMBIER  OH  43022- 

GARHELO  HEIGHTS  OH  44125- 

6REENVILLE  OH  45331- 

GROVE  CITY  OH  43123- 


GROVE  CITY  OH  4312^ _. 

GROVE  Cmr  OH  43123- 

GROVE  CITY  OH  43123- _ 

HAMILTON  OH  45011 - 
HAMILTON  OH  4501 1-  __ 
HAMILTON  OH  45011-  . 
HAMILTON  OH  45011- . 
HARRISON  OH  45030- 
HARRISON  OH  45030- 
HEATH  OH  4306&- 

HiaiARO  OH  43206-  

HH.LS80RO  OH  45133-  _ 
HILLSBORO  OH  45133-  _ 

HOLLAND  OH  43528-  

HOLLAND  OH  43528- 

HOLLAND  OH  43528-  


HOLLAND  OH  4352&-  . 

HOLLAND  OH  43528-  


HUBBARD  OH  44425-   . 


HUBER  HEIGHTS  OH  45424- 


HUDSON  OH  44236- 
HURON  OH  44830-  .. 


INOEPENOENCE  OH  44131-  .. 
INDEPENDENCE  OH  44131-  ._ 

INDEPENDENCE  OH  44131-  _ 
INDEPENDENCE  OH  44131-  „ 
•NOEPENOFNCE  OH  44131-  ... 

INDEPENDENCE  OH  44131-  _ 
JACKSON  OH  45640-  _ 
JACKSON  OH  45640-  .. 

KENT  OH  44240-6921 

KENTOH44240- _ 

KINGS  ISLAND  OH  45040- 


LAKESIDE  OH  43440-  ...^ 
LANCASTER  OH  43130-  . 
LANCASTER  OH  43130- 
lANCASTER  OH  43130- 

LEBANON  OH  45036-    ... 

LEBANON  OH  45036- 

LEBANON  OH  45036-  „_ 

UMA  OH  45801- 

LIMA  OH  45804- 

LIMA  OH  45801- ^ 

UMA  OH  45801- 

LIMA  OH  458C1- .. 

LOGAN  OH  43138- 

LOGAN  OH  43138- 

LONDON  OH  43140- 

LORAJN  OH  44052- 


LOUOONVILLE  OH  44842- 
MACEOONIA  OH  44056-  _ 
MACEDONIA  OH  440SO-  .. 
MANSFIELD  OH  44904-  .... 
MANSFIELD  OH  44906- -.. 
MANSFIELD  OH  44906- „.. 
MANSFIELD  OH  44906- -- 
MANSFIELD  OH  44902-  .... 
MANSFIELD  OH  44906-  .... 
MANSFIELD  OH  44903-  _ 

MARIETTA  OH  45751- 

MARIETTA  OH  45750- 

MARIETTA  OH  4S7SO- 

MARIETTA  OH  45750- 

MARIETTA  OH  45750-  

MARION  OH  43302- 


(419)334-9551 

(419)334-2682 
(216)951-7333 
(216)581-3333 
(513)548-«13 
(614)875-7710 

(614)871-8617 
(614)871-2960 
(614)875-3543 

(513)863-4212 
(513)863-2900 
(51 3)896-6200 
(513)896-6530 
(513)574-8000 
(513)367-5200 
(614)788-1310 
(614)771-1500 
(513)393-1966 
(513)333-4730 
(419)866-1001 
(419)866-6565 
(419)867-1144 

(419)866-6512 
(419)867-9555 

(216)534-8191 

(513)271-S88S 

(216)653-6306 
(418)433-&35S 
(216)447-1133 
(216)447-1300 

(216)328-7777 
(216)623-^900 
(216)867-4013 

(216)447-0030 
(614)286-7581 
(814)286-3464 
(216)678-6250 
(216)678-8817 
(5l3)241-«800 

(4I9)798-«46l 
(814)75&-«230 
(814)653-0040 
(614)653-6622 

(419)932-4111 

(513)932-5065 
(614)932-3034 
(419)227-6515 
(419)222-0004 
(419)227-2221 
(419)331-8215 
(419)228-0456 
(614)985-7488 
(614)385-5674 
(614)852-»415 
(216)246-5767 

(419)994-5525 

(216)467-1981 

(216)386-6161 

(419)886-4000 

(419)474-1000 

(419)747-2200 

(       )       - 

(419)525-6000 

(419)529-2100 

(419)756-8875 

(614)374-7211 
(814)374-8660 
(614)373-7373 
(814)373-6522 
(614)374-8888 
(ei4)389-6S?1 
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UMI 
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OHQ227 
OH0226 
OH0107 
OH0106 
OH0056 
LAND. 
OH0051 
OM0453 
OH0452 
OH0462 
OH0451 
OH0467 


FAIRFIELD  INN  MARION 

HARDING  MOTOR  LODGE  .. 

COUNTRY  HEARTH  INN 

DAYS  INN 

BEST  WESTERN  KINGS  IS- 


MOTEL 


HOLIDAY  INN  

BUCKEYE  MOTEL 

CROWN  MOTEL  . 

LANE  MOTEL  . 

MILLS  MOTEL  

SUPER  8 

MASSILLON. 

OH0082    COMFORTINN  

OH0068    CROSS  COUNTRY  INN 

OH0083    DAYS  INN  TOLEDO 

OH0066    HAMPTON      INN      TOLEDO 

SOUTH. 
OH0081     KNIGHTS      INN      TOLEDO 


POBOX42 


WEST. 
OH0078 
OH0065 
OH0429 

EAST. 
OH0425 


RED  ROOF  INN  

ST  LUKE  HOSPITAL 

KNIGHTS   INN   CLEVELAND 


KNIGHTS  INN  CLEVELAND 
EAST  MENTOR. 
OH0426    SUPER  8  MOTEL  MENTOR  . 
OH0366    BEST       WESTERN       CON- 
TINENTAL INN. 
OH0363    COURTYARD  BY  MARRIOTT 
GUEST   QUARTERS   SUITE 


OH0369 

INN. 
OH0388 

MALL. 
OH03a2 
OH0387 
OH0380 
OH0362 

RIOTT. 
OH0159 
OH0138 

WEST. 
OH0149 


HOLIDAY       INN       DAYTON 


KNIGHTS  INN 

MOTEL  6  #561  .... 
RED  ROOF  INN  .. 
RESIDENCE  INN 


BY  MAR- 


CROSS  COUNTRY  INN 

HARLEY    OF    CLEVELAND 


HOLIDAY      INN      HOPKINS 
INTERNATK3NAL. 

OH0158    MOTEL  6  #11 11   _ 

RED  ROOF  INN  

RESIDENCE  INN  BY  MAR- 


OHOISS 

OH0128 

RK3TT 

OH0166 


SIGNATURE  INN 

MOOLEBURQ  HEIGHTS. 

OH0028    TRUEBROOKE  INN  

DIXIE  MOTOR  COURT 

FAIRFIELD     INN     MIDDLE 


OH0035 
OH0544 

TOWN. 
OH0034 
OH0061 

TOWN. 
OH0520 


FANTASY  FARM  MOTEL  

SUPER  8  MOTEL  MIDDLE- 


INN      CEDAR 


COMFORT 
POINT  SOUTH. 

OH0420    DAYS  INN 

OH0403    SUPER  8  MOTEL 

OH0437    INN  AT  HONEY  RUN    . 
OH0 109    BRYAN  MONTPELIER  HOLh 
DAY  INN. 

OH0386    ECONOLODGE  

BEST    WESTERN     VALLEY 


OH0473 

INN. 
OH0472 
OH0474 
OH0475 
OH0S33 
OH0477 
OH0447 
OH0454 
OH0510 
OH0458 
OH0160 


DELPHIAN  MOTOR  INN  

L  K  MOTEL 

MOTEL  6  #254  

HOWARD  JOHNSON 

DUKES  INN  MOTEL 

MOTEL  6  #1135  

RARLEIGH  INN  

RED  ROOF  INN  

SHERATON  BELDEN  INN  .... 

HAMPTON       INN       NORTH 
OLMSTED. 
OH0165    PIERRE      RADISSON      INN 

CLEVELAND. 
OH0607    COMFORT  INN  SOUTH  . .. 

OH0549    OBERUN  INN 

OH0161     PIERRE  RADISSON  INN  .. 

OH0089    COMFORT  INN  EAST 

OH0090    MAUMEE  BAY  RESORT  .    . 


PO  BOX  727 


221 

1 


015 


JAMESWAY 

DELAWARE  AVE  „ 

SOLARE  DR  

16^  20  ALLENBY  OR  

981  5  MASON  MONTGOMERY  RD 


10!  51  MASON  MONTGOMERY  RD 

12C  >1  LINCOLN  WAY 

40*  LINCOLN  WAY  E  „. 

4331  LINCOLN  WAY  E  

4530  LINCOLN  WAY  E  

242  LINCOLN  WAY  W  


142  i  REYNOLDS  RD  , 
17*  TOLLGATE  DR  .. 

ISODUSSELDR  

14Qft  REYNOLDS  RD  . 


152  I  S.  HOLLAND  SYLVANIA  RD 

157f  REYNOLDS  RD 
590 


MONCLOVA  RD 
837i  BROADMOOR  ... 

767   REYNOLDS  RD  . 


7321    PALLISADES  PKWY 
156  ^lONARCH  LN  


100 
300 


PRESTIGE  PL 
PRESTIGE  LN 


799)  PRESTIGE  PLAZA 


185  3YERS  RD  

8101  SPRINGBORO  PARK 

222  JYERS  RD  

155  'RESTIGE  PL 


723i  ENGLE  RD  .... 
170(  a  BAGLEY  RD 


723C  ENGLE  RD 


721S 


ENGLE  RD  

175*  BAGLEY  RD  

1752  5  ROSBOUGH  DR 


175S  )  ROSBOUGH  DR 


9637  SR  534 

276aCINCINNATI  DAYTON  flo"! 
6750  ROOSEVELT  PARKWAY  ... 


5885  HAMILTON  MIDDLETOWN 


3553  COMMERCE  DR 


1102  I  MILAN  RD 


1141 
1131 


6920  CR 
RRa 


2450  DRYDEN  RD  

131  i  LUEBELL  DR.  SW 


2507( 


2426 

7N 

3695 


2930 

1750 


SR  250 

MILAN  RD 

203  


1281 IW.  HIGH  AVE 

1256  N.  HIGH  EXTENTION 

181  E  LUEBELL  DR 

775  Y  EBRON  RD 

299  t  DENA  DR 

6880  SUNSET  STRIP  AVE.  NW 

500  h  .  KMIN  ST  i 

5353  NN  CIRCLE  CT.  NW 

4375  ^ETROCIR 

25104  COUNTRY  CLUB  BLVO  . 


COUNTRY  CLUB  RD 


WEGONRD  ... 

I  AIN  ST  

>RANGE  PL 

lAVARRE  AVE 
>ARK  RD  #2 


MARION  OH  43302- 

MARION  OH  43302- 

MARYSVILLE  OH  4304O-  „.. 
MARYSVILLE  OH  43040-  _. 
MASON  OH  45040- 


MASON  OH  45040-  

MASSILLON  OH  44646-  . 
MASSILLON  OH  44646-  . 
MASSILLON  OH  44646-  . 
MASSILLON  OH  44646-  . 
MASSILLON  OH  44646-  . 


MAUMEE  OH  43537- 
MAUMEE  OH  43537- 
MAUMEE  OH  43537- 
MAUMEE  OH  43537- 

MAUMEE  OH  43537- 


MAUMEE  OH  43537-  

MAUMEE  OH  43537-  

MENTOR  OH  44060-7508  , 

MENTOR  OH  44060-5126  . 

MENTOR  OH  44060- 

MIAMISBURG  OH  45342-  . 


MIAMISBURG  OH  45342- 
MIAMISBURG  OH  45342- 

MIAMISBURG  OH  45342- 

MIAMISBURG  OH  45342- 
MIAMISBURG  OH  45342- 
MIAMISBURG  OH  45342- 
MIAMISBURG  OH  45342- 


MIDDLEBURG  HEIGHTS  OH  441 30- 
MIDDLEBURG  HEIGHTS  OH  44130- 

MIDDLEBURG  HEIGHTS  OH  441 30- 

MIDDLEBURG  HEIGHTS  OH  441 30- 
MIDDLEBURG  HEIGHTS  OH  44130- 
MIDDLEBURG  HEIGHTS  OH  44130- 

MIDDLEBURG  HEIGHTS  OH  44130-  . 


MIDDLEFIELD  OH  44062-  , 
MIDDLETOWN  OH  45044- , 
MIDDLETOWN  OH  45044- . 

MIDDLETOWN  OH  45044-  . 
MIDDLETOWN  OH  45042-  . 


MILAN  OH  44846- 


MILAN  OH  44846-  

MILAN  OH  44870-  „ 

MILLERSBURG  OH  44654- 
MONTPEUER  OH  43543-  ... 


MORAINE  OH  45439-  

NEW  PHILADELPHIA  OH  44663- 

NEW  PHILADELPHIA  OH  44663-  , 
NEW  PHILADELPHIA  OH  44663-  . 
NEW  PHILADELPHIA  OH  44663-  . 

NEWARK  OH  4305&-  

NEWCOMERSTOWN  OH  43832-  . 
NORTH  CANTON  OH  44720-  ...... 

NORTH  CANTON  OH  44720- 

NORTH  CANTON  OH  44720- 

NORTH  CANTON  OH  44720-  

NORTH  OLMSTED  OH  44070-  .. . 


NORTH  OLMSTED  OH  44070- 

NORTHWOOD  OH  43619- 

OBERLIN  OH  44074-  .„ „.. 

ORANGE  VH-LAQE  OH  44122- 

OREGON  OH  43616-  

OREGON  OH  43618-  .„ 


(614)389-6636 
(614)383-6771 
(614)387-0300 
(513)644-0400 
(513)398-3297 

(513)721-2634 
(216)832-5222 
(216)477-4591 
(216)477-8476 
(216)477-3471 
(216)837-8880 

(419)89^-2800 
(419)891-0880 
(419)893-9960 
(419)893-1004 

(419)865-1380 

(419)893-0232 
(419)893-5903 
(216)953-8835 

(216)946-0749 

(216)951-8558 
(513)866-5500 

(513)433-3131 
(513)436-2520 

(513)434-8030 

(513)859-8797 
(513)434-8750 
(513)866-0705 
(513)434-7881 

(216)766-0037 
(216)243-5200 

(216)243-4040 

(216)234-0990 
(216)24^2441 
(216)662-8500 

(216)234-3131 

(216)693-4200 
(513)426-8486 
(513)424-6444 

(513)539-9706 
(513)422-4888 

(419)49»-4681 

(41 9)490-4961 
(419)499-4671 
(216)667-4011 
(419)485-5555 

(513)298-0380 
(216)339-7730 

(216)339-6644 
(216)339-6671 
(216)339-6530 
(614)522-3191 
(614)498-4116 
(216)494-7611 
(216)499-9900 
(216)499-1970 
(216)494-6494 
(216)734-4477 

(216)585-9091 

(419)66&-2600 
(216)775-1111 
(216)953-0500 
(419)691-e911 
(419)836-1466 
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OH0045    DAYS  INN  OXFORD  

OH0042  MARCUM  CONFERENCE 
CENTER. 

OH0043  MARCUM  CONFERENCE 
CENTER. 

OH0036    OXFORD  MOTEL 

OH0215  BEST  WESTERN  EXECU- 
TIVE INN. 

OH0214    HOLlbAY  INN  I  75  

OH0521     COMFORT  INN  

OH0103    COMFORT  INN 

OH0099  BEST  WESTERN  PORT 
CLINTON. 

OH0094    COMFORTINN  

OH0092    DAYS  INN  PORT  CLINTON  .. 

OH0098    HARBORMASTER  MOTEL  ... 

OH0095    ISLAND  HOUSE  HOTEL 

OH0096    LAKELAND  MOTEL 

OH0097    PHILS  INN  

OH0108  HOLIDAY  INN  PORTS- 
MOUTH. 

OH0093    PERRY  HOLIDAY  MOTEL  .... 

OH0334    CROSS  COUNTRY  INN 

OH0315    LAOUINTAINN  

OH0273    LENNOX  INN  

OH0301     RAMADA  INN  

OH0313    RED  ROOF  INN 

REYNOLDSBURG. 

OH0187    UKE  MOTEL  

OH0186    RICHFIELD  HOLIDAY  INN  .... 

OH0188    SUMMIT  MOTEL  

OH0004    DAYS  INN  WEST  

OH0001     HAMPTON  INN  ST 

CLAIRSVILLE. 

OH0002    RED  ROOF  INN  #101    

OH0003  ST  CLAIRSVILLE  SUPER  8 
MOTEL. 

OH0482    S  »  W  MOTEL  

OH0412    A  NIGHT  INN 

OH041 1     BEST  BUDGET  INN  

OH0418    COLONIAL  INN  RESORT  

OH0421  COMFORT  INN  CEDAR 
POINT  MAINGATE. 

OH0414    DAYS  INN 

OH0409    DAYS  INN  NORTH 

OH0417    ECONO  LODGE  

OHOSOO  FAIRFIELD  INN  BY  MAR- 
RIOTT SANDUSKY. 

OH0404    FRIENDSHIP  INN  

OH0410    FRIENDSHIP  INN „ 

OH0405    GREENTREE INN  

OH0407    HOLIDAY  INN  SANDUSKY  ... 

OH0401     NORTH  COAST  INN  INC 

OH0402    RADISSON  HARBOUR  INN  .. 

OH0408    RAMADA  INN  SANDUSKY  ... 

OH0522  RODEWAY  INN  CEDAR 
POINT. 

OH0419    SANDCASTLE  SUITES 

HOTEL 

OH0413  SANDUSKY  CEDAR  POINT 
TRAVELODGE. 

OH0415    SHERATON  SANDUSKY  

OH0406    VACATION  INN  

OH0532    COMFORT  INN  

OH0256    ENVOY  INN  SHARONVILLE  . 

OH0269    FAIRFIELD  INN  MARRIOTT  . 

OH0242  GUEST  QUARTERS  SUITE 
INN. 

OH0262    HOLIDAY  INN  1-275  N 

OH0266    HOMEWOOD  SUITES  

OH0232    MOTEL  6  

OH0260    MOTEL  6  

OH0251     RED  ROOF  INN  

OH0237    SIGNATURE  INN 

OH0105    COMFORT  INN  SIDNEY 

OH0501     SIDNEY  HOLIDAY  INN  

OH0152    MIDWESTERN  INN  

OH0054    COUNTRYSIDE  INN  

OH0240    ARBORGATE  INN  MOTEL  ... 

OH0259    BUDGETEL  INN  

OH0241     CROSS  COUNTRY  INN 

OH0254    SHERATON  SPRINGOALE  ... 

OH0264    STUDIO  PLUS  

OH0114  DAYS  INN  SPRINGFIELD 
WEST. 


PO  BOX  11900 
PO  BOX  180  .... 


PO  BOX  251 


PO  BOX  5006 


6  E.  SYCAMORE 

MIAMI  UNIVERSITY 


100  PATTERSON  AVE  ... 


5399  COLLEGE  CORNER  RO 
2741  HELEN  DR  


10621  FREMONT  PARK  ... 

7525  US  23 

987  E.  ASH  ST 

1734  E.  PERRY  ST 


1723  E.  PERRY  ST 
2149  E.  GILL  RD  .... 
1735  E.  PERRY  ST 
102  MADISON  ST  .. 
121  E.  PERRY  ST  .. 
1704  E.  PERRY  ST 
US  23  N  


99  CONCORD  AVE 

2055  BRICE  RD  

2447  BRICE  RD 

13700  REYNOLDSBURG  BALTIMORE 
2100  BRICE  RD  . ^ 

2448  BRICE  RD  


5145  BRECKSVILLE  RD 

4742  BRECKSVILLE  RD 

5175  BRECKSVILLE  RD  ..._.. 

52601  HOUDAY  DR 

51 130  NATIONAL  RD  EAST . 

68031  RED  ROOF  LN 
68400  MATTHEWS  DR 


1321  CELINA  RD  

5410  MILAN  RD  „ 

5918  MILAN  RD  

2405  CLEVELAND  RD 
1711  CLEVELAND  RD 

4315  MILAN  RD  _ 

1932  CLEVELAND  RD 
1904  CLEVELAND  RD 
6220  MILAN  RD  


1021  CLEVELAND  RD 

3309  MILAN  RO  _ 

1935  CLEVELAND  RD 

5513  MILAN  RO  „. 

3304  MILAN  RD  

2001  CLEVELAND  RD 

5608  MIUN  RD  

2905  MILAN  RD  


5906  MIUN  RD 


1119  SANDUSKY  MALL  BLVD 

2218  CLEVELAND  RD 

4949  PARK  AVE.  W .— 

11620  CHESTER  RD  

11171  DOWUNDR  .„_. 

6300  E.  KEMPER  RD 


3855  HAUCK  RD  ... 
2670  KEMPER  RD 
2000  E.  KEMPER  RD  . 
3850  HAUCK  RD 

11345  CHESTER  RD 

11385  CHESTER  RD  

1959  W.  MICHIGAN  AVE 

1-75  &  SR  47  

6110  SOM  CENTER  RD  „„ 

3802  DRY  RUN  RD 

10110  PRINCETON  GLENDALE  RO 

12150  SPRINGFIELD  PARK 

330  GLENSPRIN6S  DR  

11911  SHERATON  LN  

11645  CHESTERDALE  RD 

1715  W.  NORTH  ST 


OXFORD  OH  45056- 
OXFORO  OH  45056- 

OXFORD  OH  45056- 

OXFORD  OH  45056- 

PERRYS8URG  OH  43351- 

PERRYSBURG  OH  43551- 

PIKETON  OH  45661-  

PIQUA  OH  45356-  


PORT  CUNTON  OH  43452-  

PORT  CLINTON  OH  43452-  . 

PORT  CLINTON  OH  43452- 

PORT  CLINTON  OH  43452- 

PORT  CLINTON  OH  43452- 

PORT  CLINTON  OH  43452- 

PORT  CLINTON  OH  43452-  

PORTSMOUTH  OH  45662- 

PUT  IN  BAY  OH  43456-  __, 

REYNOLDSBURG  OH  43068-  ™ 
REYNOLDSBURG  OH  43068-  .„ 
REYNOLDSBURG  OH  43147-  „. 
REYNOLDSBURG  OH  43066-  _., 
REYNOLDSBURG  OH  43068-  .... 

RICHFIELD  OH  44286-  „_.., 

RIOIFIELD  OH  44286-  „ 

■RICHFIELD  OH  44286-  

SAINT  CLAIRSVILLE  OH  43950- 
SAINT  CLAIRSVILLE  OH  43950- 

SAINT  CLAIRSVILLE  OH  43950- 
SAINT  CLAIRSVILLE  OH  43950- 


SAINT  MARYS  OH  45885-  .. 

SANDUSKY  OH  44870- 

SANDUSKY  OH  44870-  „.. 

SANDUSKY  OH  44870-  

SANDUSKY  OH  44870-  


SANDUSKY  OH  44870-  

SANDUSKY  OH  44870-  ..._ 
SANDUSKY  OH  44870-  ..... 
SANDUSKY  OH  44670-  

SANDUSKY  OH  44870-  

SANDUSKY  OH  44870-  

SANDUSKY  OH  44870-  

SANDUSKY  OH  44870-  

SANDUSKY  OH  44870-  

SANDUSKY  OH  44870-  ..„. 

SANDUSKY  OH  44870-  ...:. 

SANDUSKY  OH  44870-  

SANDUSKY  OH  44871-  

SANDUSKY  OH  44870-  

SANDUSKY  OH  44870-  

SANDUSKY  OH  44870-  

SEVILLE  OH  44273- _ 

SHARONVILLE  OH  45246- 

SHARONVILLE  OH  45241-  

SHARONViaE  OH  45241-  

SHARONVILLE  OH  45241- 

SHARONVILLE  OH  45241-  

SHARONVILLE  OH  45241-  

SHARONVILLE  OH  45241- 

SHARONVILLE  OH  45241- 

SHARONVILLE  OH  45241- 

SIDNEY  OH  45365- 

SIDNEY  OH  45365- 

SOLON  OH  44139- ™. 

SOUTH  LEBANON  OH  45065- 

SPRINGDALE  OH  45246- - 

SPRINGOALE  OH  45246- _ 

SPRINGOALE  OH  45246- 

SPRINGDALE  OH  45246- 

SPRINGOALE  OH  45246- 

SPRINGFIELD  OH  45504-  


(513)523-0000 
(513)52»-«226 

(513)523-6353 

(513)523-1880 
(419)874-9181 

(419)874-1933 
(614)289-3000 
(513)778-8100 
(419)734-2274 

(419)732-2929 
(419)734-4945 
(419)734-5633 
(419)734-2166 
(419)734-2101 
(419)734-2912 
(614)354-2851 

(419*285-2107 
(614)864-3880 
(614)866-6456 
(614)861-7800 
(614)864-1280 
(614)864-3683 

(216)659-3951 
(216)835-5014 
(216)559-6661 
(614)695-0100 
(614)695-3961 

(614)695-4057 
(614)695-1994 

(419)394-2341 
(419)627-9770 
(419)626-8148 
(419)621-9000 
(419)625-4700 

(419)627-8684 
(419)625-1333 
(419)627-8000 
(419)621-9500 

(419)527-2884 
(419)626-8720 
(419)626-6761 
(419)626-6671 
(419)C&-6766 
(419)627-2500 
(419)626-9890 
(419)625-1291 

(419)627-2112 

(419)627-8971 

(419)625-6280 
(419)625-6542 
(216)769-4949 
(513)771-0370 
(513)772-4114 
(513)489-3636 

(513)563-8330 
(513)891-1066 
(513)792-6944 
(513)563-1123 
(513)771-6141 
(513)772-7877 
(513)492-3001 
(513)492-1131 
(216)248-3110 
(513)494-1001 
(513)874-3345 
(513)671-2300 
(513)671-0556 
(513)671-6600 
(513)771-2457 
(513)324-6561 
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DRAKE  MOTEL... 
FAIRRELO     INN 


SPRING- 


OH0113 
OH0545 

FIELD. 
OH0112 
OH0118 
SOOTH. 

CHO1 15    HOWARD  JOHNSON 

IMPERIAL  HOUSE  MOTEL  ... 

SPRINGFIELD  INN „ 

HOUOAY     INN     STEUBEN- 


HEARTLANO  MOTEL 

HOLIDAY  INN  SPRINGFIELD 


OH0117 
OHOIIt 
OH0008 

V1LLE. 
OH0010 
OH0009 

V1LLE. 
OH0213 
OH0177 


ST  JOHN  MEDICAL  CENTER 
SUPER  8  MOTEL  STEUBEN- 


COUNTRY  PRIDE 

KNKjHTS 

STREETS80R0. 

OH0142    HOLIDAY 

STRONGSVILLE. 

OH0151    REO  ROOF  INN  

BED      AND       BREAKFAST 


COURT 
INN 


PO  BOX  207 


OH0471 
BARN. 
OH0064 
OH0211 
OH00G9 
OH007S 
OH0063 
OH0539 


TOLEDO  AIRPORT  MOTEL  . 
RtVERVIEW  INN  MOTEL  ...._ 

CROWN  INN 

ECONOLODGE  .„ 

HOLIDAY  INN  SOUTHWYCK 
KNIGHTS  INN  TOLEDO 
NORTH. 

OH0074    MANHATTEN  INN  ., 

OH0077    MOTEL  8  #794  f. 

OHOOeS    PROMEDICA  INN  _ 

OH0067    RAOISSON  HOTEL  TOLEDO 

OH0085    RED  ROOF  INN  #196  

OH00B4    SeCOR  INN 

OHOOTa*  TOLEDO  HILTON 

OHOOeO  TOLEDO  MARRIOTT  PORT- 
SIDE. 

OH0IQ2    ARBORGATE  INN  TROY 

OH01M    MCROTEL 

OH0178    SUPER  8  MOTEL 

TwmsauRG. 

OH0478    COUNTRY  HEARTH  INN  

OH022S  COMFORT  INN  UPPER 
SANDUSKY. 

OH0394    CROSS  COUNTRY  INN 

OH037B    DAYTON  AIRPORT  INN  .. 

OH0502  DAYS  INN  AKRON  WADS- 
WORTH. 

OH0540  KNK3HTS  INN  AKRON 
WEST. 

OH0026    PARK  HOTEL 

OH01 18    KMGHTS  INN .:.„„ 

OH0062  exn  three  motel 

OH0220    SCOTO  MOTEL 

OH00S2    CREEKWOOD  MOTEL  

OH0217    SIMMONS  MOTEL  

OH0399    SUNDOWN  MOTEL  

OH0038    ECONOLODGE  

OH0040    KNIGHTS  INN 

OH0326    CROSS  COUNTRY  INN 

OH027*    KNK3HTS  INN  .„ 

OH0127    CROSS  COUNTRY  INN 

OH0162    HAMPTON  INN : 

OH0154    HOLIDAY  INN  WESTLAKE  ... 

OH0157    RED  ROOF  INN  „ 

OH0131    RESIDENCE  INN  BY  MAR- 

RKDTT  CLEVELAND  WESTLAKE. 
OH0427    HAMPTON  INN 

QUALITY  INN  EAST 

FAIRRELO    INN    BY    MAR- 


PO  BOX  130 


OH0523 
OH0424 
RIOTT 
OH0428 
OH0430 


REO  ROOF  INN  

TRAVELODGE   CLEVELAND 

WlLLOUGtffiY. 

OH0046    WILMINGTON  INN  

OH0481     ECONO  LODGE  WOOSTER 

OH0480    L  K  MOTEL  _ „ 

OH0479    WOOSTER  INN  ._ 

OH0309    HILTON  INN  NORTH  

OH0321     WORTHINGTON  INN  

OH0121     ALLENGATE 

OH0124    HOLIDAY  INN  XENIA 

OH0022    AUSTINTOWN      SUPER      8 

MOTEL. 


PO  BOX  552 


32C) 
187) 


32S  W 


383 


11  t/LEFFELLN 
2  VI    LEFFEL  LN 
10(1  S.  FOUNTAIN  AVE 
UNI  ^ERSITY  BLVO 


150  i 

l-2<0 

978  1 


JOHN  HEIGHTS  

UNIVERSITY  BLVD 


PO  BOX  454  RT. 


153  S 


121 


11 

192; 

172 
180 
242 

445 


E.  MAIN  ST 
W.  1ST  ST.. 


COLUMBIA 
LEFFEL  LN  . 


AND  LiSeEK  RD 
SR  J4 


154  1  ROYALTON  RD  „.. 


ROY  ALTON  RD  . 
I  CR  70  „ 


)  AIRPORT  RD  

S  SR  53  

W.  ALEXIS  RO  

MIAMI  ST _. 

REYNOLDS  RO  S 
E  ALEXIS  RD  


30 

12U 

8841 


TPOYTOWNOR  ... 
BflUKNER  OR  ... 
TWIN  HiaS  OR 


111 
70S( 


^CCAULEY  OR 
SR  30 „... 


550 
OAV 
FIVE 

810 


NATIONAL  RO 

OAYfON  INTERNATKJNAL  AIRPORT 
PARK  CENTRE  BLVD  • 


IIGHST 


136 
182C 
8224 


401 
812 


4166  SR 


3460) 
9091 


969 
810 


649 

38a 

300 


182|  E.  MANHATTAN  BLVD  .... 
5335  HEATHEROOWNS  BLVO 

2121  HUGHES  

101  K.  SUMMIT  ST  

3531  EXECUTIVE  PKWY  .... 

3561  SeCOR  RD 

3101  GLENDALEAVE  

TW(  I  SEAGATE  


PARK  AVE  

COLUMBUS  AVE  

SR  108 

109JH  S  US  23 .„„ „ 

MAIN  ST  

PENN  AVE.  &  8TH  ST  ... 

a87|US  RT.  35  E  

8361  CINCINNATI  DAYTON  RD  . 

KINGSGATEWAY  „.:. 

.  STATE  ST .„, 

H^THEROOWN  OR 

SPERRY  DR „ 

DETROIT  RD 

CPOCKER  RO  

CLEMMES  RO 

30100  CLEMENS  RD  


2861  I  EUCUO  AVE  

2860  )  RIDGEHILLS  OR  .... 
351  it)  MAPLEGROVE  RO 


306 

MAPLEGROVE  RO 


IFEAVE 

2139|UNCOLN  WAY 

'  IMKEN  RO 

WAYNE  AVE 

7007|N.  HK3H  ST  _......„ 

I IIGH  ST  ..„ 

ALLISON  AVE 

J  ENIA  TOWNE  SQUARE 
5280  76TH  OR.  W  „. .. 


SPRINGFIELD  OH  45505-  

SPRINGFIELD  OH  45504-  

SPRINGFIELD  OH  45504-  

SPRINGRELD  OH  45505-  

SPRINGFIELD  OH  45506- 

SPRINGFIELD  OH  4550ft- 

SPRINGFIELD  OH  45502-  ..„.. 
STEUBENVILLE  OH  43952-  ... 

STEUBENVILLE  OH  43952-  ... 
STEUBENVILLE  OH  43952-  ... 

STONEY  RIDGE  OH  43463-  ... 
STREETSBORO  OH  44241-  ... 

STRONGSVILLE  OH  44136-  ... 

STRONGSVILLE  OH  44136-  ... 
SUGARCREEK  OH  44681-  

SWANTON  OH  43558-  ...:u^ 

TIFFIN  OH  44883-  ..._.; 

TOLEDO  OH  43216-  

TOLEDO  OH  43605-  '. 

TOLEDO  OH  43614-  

TOLEDO  OH  43612-  

TOLEDO  OH  43608-  

TOLEDO  OH  43614-  

TOLEDO  OH  43606-  

TOLEDO  OH  43604-  _„.., 

TOLEDO  OH  43606-  

TOLEDO  OH  43606-  

TOLEDO  OH  43614-  

TOLEDO  OH  43604-  ". 

TROY  OH  45375-  

TROY  OH  45373- 

TWINSBURG  OH  44087-  

UHRICHSVILLE  OH  44683-  

UPPER  SANDUSKY  OH  43351- 

VANDALIA  OH  45377-  

VANDAUA  OH  45377-  

WADSWORTH  OH  44281- 

WAOSWORTH  OH  44281-9419 

WARREN  OH  44481-  

WASHINGTON  CH  OH  45ie&- 

WAUSEON  OH  43567- 

WAVERLY  OH  45690- 

WAYNESVILLE  OH  45068- 

WELLSTON  OH  45692-  

WEST  ALEXANDRIA  OH  45381- 
WEST  CHESTER  OH  45069-  .. 
WEST  CHESTER  OH  45069-  .. 

WESTERVILLEOH430S1-  

WESTERVILLE  OH  43081- 

WESTLAKE  OH  44145- 

WESTLAKE  OH  44145- 

WESTLAKE  OH  44145- 

WESTLAKE  OH  44145- 

WESTLAKE  OH  44145- 

WICKLIFFE  OH  44092-  

WICKLIFFE  OH  44092-  

WILLOUGHBY  OH  44094- 

WILLOUGHBY  OH  44094-  

WILLOUGHBY  OH  44094-  

WILMINGTON  OH  45177- 

WOOSTER  OH  44691- „... 

WOOSTER  OH  44691- 

WOOSTER  OH  44691- 

WORTHINGTON  OH  43085- 

WORTHINGTON  OH  43085- 

XENIA  OH  45385-  

XENIA  OH  45385-  

YOUNGSTOWN  OH  44515- 


(513)325-7334 
(513)323-9554 

(513)324-5601 
(513)322-879/ 

(513)322-^941 

.(513)324-5501 

(513)322-3600 

(614)282-0901 

(614)254-8000 
(614)282-9534 

(419)837-5392 
(216)626-5511 

(216)238-8800 

(216)238-0170 
(216)852-2337 

(419)865-5531 
(419)447-6313 
(419)473-1485 
(419)666-5120 
(419)381-8765 
(419)476-0170 

(419)729-3901 
(419)865-2308 
(419)471-4660 
(419)241-3000 
(419)536-0118 
(419)531-2666 
(419)381-6800 
(419)241-1411 

(513)339-1515 
(513)335-0013 
(216)425-2889 

(614)387-0300 
(419)294-1971 

(513)898-7636 
(513)898-1000 
(216)336-7692 

(216)336-6671 

(216)393-1200 
(614)866-1569 
(419)335-6766 
(614)947-9947 
(513)897-1000 
(614)384-3230 
(513)456-3000 
(513)777-5121 
(513)85»-8797 
(614)890-1244 
(614)755-6230 
(216)871-3993 
(216)892-0333 
(2161P71-6000 
(2161892-7920 
(216)892-2254 

(216)944-7400 
(216)585-0600 
(216)975-9922 

(216f946-e872 
(216)953^1500 

(513)382-6000 
(216)264-8883 
(216)264-8222 
(216)264-2341 
(614)436-0700 
(614)885-2600 
(513)435-9905 
(513)372-9921 
(216)793-7788 
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OH0025  BEST  WESTERN  MEANDER 
INN. 

OH0024    WICK  POLLOCK  INN  

OH0503    COMFORT  INN  

OH0504    ZANESVILLE  FAIRRELO  INN 

OH0491  ZANESVILLE  SUPER  8 
MOTEL 

OK0013    RAMADAINN  

OK0033    COMFORT  INN.  ARDMORE  . 

OK0032    HOLIDAY  INN  ARDMORE  .... 

OK0089    MOTEL  6 

OK0040    HOLIDAY  INN  

OK0043    ECONO  LODGE  

OK0045    HOLIDAY  INN  SOUTH  

OK0025    TRAVELERS  INN  

OK0063    COMFORT  INN 

OK0021     LA  QUINTA  INN  #632 

OK0037    HOLIDAY  INN 

OKD010    HOLIDAY  INN 

OK6095    MOTEL  6 „ 

OK0015    BEST  WESTERN- 

GLENPOOLmjLSA. 

OK0060    HOLIDAY  INN  

OK0083  HOWARD  JOHNSON  HOTEL 
&  CONVENTION  CENTER. 

OK0005    CENTURY  INN  

OK0042    HOLIDAY  INN  EAST  

OK0088    MOTEL  6 

OK0096    MOTEL  6  „ 

OK0075  BEST  WESTERN  CROSS- 
ROADS INN. 

OK0067  BEST  WESTERN  TRADE 
WINDS  INN. 

OK0026    DAYS  INN  MUSKOGEE  

OK0090    MOTEL  6 

OK0007    NORMAN  \NH 

OK0018  RESIDENCE  INN  BY  MAR- 
RK)TT. 

OK0067    SHERATON  INN  NORMAN  ... 

OKOOTS  BEST  WESTERN  SANTA  FE 
INN. 

OK0086  BEST  WESTERN  TRADE 
WINDS  CENTRAL  INN. 

OK0068  COMFORT  INN  NORTH 
OKLAHOMA  CITY. 

OK0002    COURTYARD  BY  MARRIOTT 

OK0070    ECONO  LODGE  

OK0053    EMBASSY  SUITES  HOTEL  .. 

OK0001     HAMPTON  INN  „.... 

OK0054    HILTON  INN 

OK0038    HOLIDAY  INN  EXPRESS 

OK0027  HOWARD  JOHNSON  AIR- 
PORT WEST. 

OK0028  HOWARD  JOHNSON  REM- 
INGTON PARK  NORTH. 

OK0023    LA  QUINTA  INN  #807 

OK0034    LEXINGTON  HOTEL  SUITES 

OK0092    MOTEL  6 

OK0073    MOTEL  6— #1128  

OK0074    MOTEL  6— #116  

OK0072    MOTEL  6— #1182  

OK0059  OKLAHOMA  CITY  MAR- 
RIOTT. 

OK0064    QUALITY  INN  

OK0061     RADISSON  INN 

OK0014  RESIDENCE  INN  BY  MAR- 
RIOTT. 

OK0019    RICHMOND  SUITES  

OK0069    RODEWAY  INN  

OK0008    SADDLEBACK  INN 

OK0029    TRAVELERS  INN  

OK0056    WATERFOHD  HOTEL 

OK0016    BEST  WESTERN 

OKMULGEE. 

OK0081  BEST  WESTERN  CHERO- 
KEE STRIP  MOTEL. 

OK0039    HOLIDAY  INN  „ 

OK0003    ECONO  LODGE  

OK0011  BEST  WESTERN  CIN- 
DERELLA MOTOR  INN. 

OK0071     MOTEL  6— #1236  „.. 

OK0062    -HOLIDAY  INN  

OK0094    MOTEL  6 

OK0051  OKLA.  STATE  UNIVERSITY 
STUDENT  UNION  HOTEL 


870  N.  CANFIELD  NILES  RD  


603  WICK  AVE  .... 
500  MONROE  ST 
725  ZANE  ST  


2440  NATIONAL  RD 


2515  E.  BROADWAY  

2700  W.  BROADWAY  

2705  W.  BROADWAY  

120  HOUDAY  DR „ 

1410  SE  WASHINGTON  BLVD 

1401  N.  ELM  PL „ 

2600  N.  ASPEN 

19250  TIMBERCREST  CIR 

2247  GARY  BLVD  

5501  TINKER  DIAGONAL 

2015N.  HWY.  81 

1-40  &  HWY.  6 

2500  E.  HWY  66 

14831  S.  CASPER  

HWY.  75  «  TRUDGEON 
1125  E.  GORE  BLVD  


906  HWY.  81  S 

5701  TINKER  DIAGONAL 
6166  TINKER  DIAGONAL  . 
5801  TINKER  DIAGONAL  . 
2600  N.  BROADWAY  


534  S.  32ND  ST 

900  S.  32ND  ST 
903  S.  32ND  ST 
2545  W.  MAIN 
2681  JEFFERSON 


1000  N.  INTERSTATE  DR 
6101  N.  SANTA  FE 


1800  EAST  RENO ™. 

4017  N.W.  39TH  EXPRESSWAY 


4301  HIQHLINE  BLVD  ... 

1307  S.E.  44TH  ST  

1815  S.  MERIDIAN 

1905  S.  MERIDIAN  AVE 
2945  NW  EXPRWY 
801  S.  MERIDIAN  ... 
400  S.  MERIDIAN  ... 


5301  N.  UNCOLN  BLVD 


8315  S.  1-35 

1200  S.  MERIDIAN  AVE 

11900  NE  EXPRWY 

4200  WEST  1-40  

820  S  MERIDIAN  AVE  

12121  N.E.  HWY  „ 

3233  NW  EXPRV^ 

720  S.  MACARTHUR  BLVD 

401  S.  MERIDIAN  AVE  

4361  W.  RENO 


1600  NW  EXPRWY  

4601  S.W.  3RD  ST 

4300  SW  3R0  ST 

504  S.  MERIDIAN 

6300  WATERFORD  BLVD 
3499  N.  WOOD  DR  


1-35  &  HWY  72 


2215  N.  14TH  

2500  HWY.  74  1-35  EXIT  91 
623  KICKAPOO  SPUR 


4981  N.  HARRISON  ST 

2515  W.  SIXTH  ST 

5122  W.  6TH  AVE  - 

H103  SU  OSU  


YOUNGSTOWN  OH  44515-  . 

YOUNGSTOWN  OH  44503-  . 
ZANESVILLE  OH  43701-  ... 
ZANESVILLE  OH  43701-  ... 
ZANESVILLE  OH  43701- 

ALTUS  OK  73521- 

ARDMORE  OK  73401- 

ARDMORE  OK  73401- 

ARDMORE  OK  73401- 

BARTLESVILLE  OK  74006-  .. 
BROKEN  ARROW  OK  74012- 
BROKEN  ARROW  OK  74012- 

CATOOSA  OK  74105- 

CLINTON  OK  73601- 

DEL  CITY  OK  73115-4613  .... 
DUNCAN  OK  73533- 
ELK  CITY  OK  73648- 
ELK  CITY  OK  73644- 


GLENPOOL  OK  74033-  , 

HENRYETTA  OK  74437- 
LAWTON  OK  73501-  ..... 

MARLOW  OK  73055- 
MIDWEST  OTY  OK  731 10- 
MIOWEST  CITY  OK  73110- 
MIDWEST  OTY  OK  73110- 

MOORE  OK  73160- 

* 

MUSKOGEE  OK  74401-  . 


MUSKOGEE  OK  74401- 
MUSKOGEE  OK  74401- 
NORMAN  OK  7306»-  ... 
NORMAN  OK  73072-  .... 

NORMAN  OK  73Q72-  

OKLAHOMA  CITY  OK  72118- 

OKLAHOMA  CITY  OK  731 17- 

OKLAHOMA  CITY  OK  73112-  . 

OKLAHOMA  CITY  OK  731  Ofr-  „ 

OKLAHOMA  CITY  OK  7312&- 

OKLAHOMA  CITY  OK  73108- 

OKLAHOMA  CITY  OK  73106-1719 

OKLAHOMA  CITY  OK  73112- 

OKLAHOMA  CITY  OK  73108- 

OKLAHOMA  CITY  OK  73106- 


OKLAHOMA  CITY  OK  73105- 

OKLAHOMA  CITY  OK  73149-3040 
OKLAHOMA  CITY  OK  73108-1706 

OKLAHOMA  CITY  OK  73131- 

OKLAHOMA  CITY  OK  73108- 

OKLAHOMA  CITY  OK  73108- 

OKLAHOMA  CITY  OK  73131- 

OKLAHOMA  CITY  OK  73112- 

OKLAHOMA  CITY  OK  73128- 

OKLAHOMA  CITY  OK  73108- 

OKLAHOMA  CITY  OK  73107- 

OKLAHOMA  CITY  OK  73118- 

OKLAHOMA  CITY  OK  73128- 

OKLAHOMA  CITY  OK  73108- 

OKLAHOMA  CITY  OK  73108- 

OKLAHOMA  CITY  OK  73118- 

OKMULGEE  OK  74447-  

PERRY  OK  73077-  „ „„. 

PONCA  CITY  OK  -  

PURCELLOK  73080- _._ 

SHAWNEE  OK  74801- 

SHAWNEE  OK  74801-  

STILLWATER  OK  74074- 

STILLWATER  OK  74074- _..„ 

STILLWATER  OK  74078- 


(216)544-2378 

(216)744-4401 
(614)454-4144 
(614)453-8770 
(614)455-3124 

(405)477-3000 
(405)226-1250 
(405)22^7130 
(405)226-7666 
(918)333-8320 
(918)258-6617 
(918)258-7085 
(918)266-7000 
(405)323-6840 
(405)672-0067 
(405)252-1500 
(405)225-«637 
(405)225-6661 
(918)322-5201 

(918)65»-2581 
(405)353-0200 

(405)656-6665 
(405)737-4481 
(40S)737-«676 
(405)737-8851 
(405)794-6611 

(918)683-2951 

(918)683-3911 
(918)683-8388 
(405)360-1234 
(405)366-0900 

(405)364-2882 
(405)848-1919 

(405)235-4531 

(405)947-0038 

(405)946-6500 
(405)672-4533 
(405)682-6000 
(405)682-2080 
(405)646-6411 
(405)942-8511 
(405)943-9641 

(405)528-7653 

(405)631-8661 
(405)943-7800 
(405)478-8666 
(405)947-6560 
(405)946-€662 
(405)478-4030 
(405)842-6633 

(405)943-2393 
(405)947-7661 
(405)942-4500 

(405)840-1*40 
(405)947-2400 
(405)947-7000 
(405)942-8294 
(405)848-4782 
(918)756-9200 

(405)336-2216 

(405)762-8311 
(405)527-5603 
(405)273-7010 

(405)275-5310 
(405)372-0800 
(405)624-0453 
(405)744-68:-.'5 
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OK0035    BEST     WESTERN 

WINDS  CENTRAL  INN. 
OK0Q30    BEST     WESTERN     TRADE 

WNOS  EAST  INN. 
OK0062    DOUBLETREE    HOTEL    AT 

WARREN  PLACE. 
OK0048    DOUBLETREE  HOTEL 

DOWNTOWN. 

OK0086    ECONO  LODGE  

OK0044    ECONO  LODGE  AIRPORT  _. 
OK0097    EMBASSY  SUITES  HOTEL  „ 

OK0046    HAMPTON  INN „ ^.. 

OK0006    HAWTHORN  SUITES 

OK0058    HOLIDAY  INN  EXPRESS 

OK0041     HOLIDAY  INN  TULSA  CEN- 
TER >-44. 
OKOOSO    HOLIDAY  INN  TULSA  EAST 
AIRPORT. 

OK0022    LA  OUINTA  INN  M697      

LAQUINTAINN»517      

LA  QUINTA  INN  »595 

LEXINGTON  HOTEL  SUITES 

MOTEL  6 

MOTEL  6 

QUALmr  INN  AIRPORT  

RESIDENCE  INN  BY  MAR- 


OK0017 
OK0009 
OK0031 
OK0091 
OK0093 
OK0085 
OK0024 
R10TT 

OK0049    THE  WESTIN   HOTEL   WIL- 
UAM  CENTER. 

OK0004    TRAVELERS  INN  _.. 

OK0020    TULSA  AIRPORT  NORTH  .... 

OK0047    TULSA  MARRIOTT 

OK0065    TULSA  MARRIOTT  SOUTH- 
ERN HILLS. 
OK0012    NORTHWEST  INN „ 

COMFORT  INN  WEST  _ 

OAlNC  COMFORT  INN  

REGENCY  INN  

BAYSHORE  MOTOR  INN  

BEST  WESTERN  SUNRIOGE 


OK0036 
OR0011 
OR0121 
OR0012 
OR0010 

INN. 
OR0013 
OR0014 
OflOOIS 

CITY. 
OR0108 


ELDORADO  INN  „ 

QUAUTY  INN  

SUPER    8    MOTEL    BAKER 


COURTYARD  BY  MARRIOTT 
PORTLAND  BEAVERTON. 

OflOOie    RAMAOA  INN  BEAVERTON  . 

OR0008    THE  GREENWOOD  INN  ....... 

OR0119    PEPPERTREE  MOTEL  

OR0017  BEST  WESTERN  ENTRADA 
LODGE. 

OR0018    BEST  WESTERN 

WOODSTONE  INN. 

OR0019    COMFORT  INN  BEND  

OR0020    HAMPTON  INN  BEND  

OR0145    RED  LION  INN  N „. 

OR0144    RED  LION  INN  S  

OR0140    SHILO  INN  BEND  „..., „.. 

OR0021     THE  RIVERHOUSE  „.. 

OH0006    NUGGET  INN 

Ofl0022    HARBOR  INN  MOTEL 

OflOISl     PONOEROSA  MOTEL  

OR0023    HOUSE  ON  THE  METOLIUS 

Ofl0024    DESERT  INN  MOTEL  . 

Ofl0025  BEST  WESTERN  SUNNY- 
SIDE  INN. 

OR0001     CUCKAMAS  INN  

OR0109    CYPRESS  INN  CLACKAMAS 

OR0026  DAYS  INN  PORTLAND 
SOUTH. 

OR0027  MONARCH  HOTEL  &  CON- 
FERENCE CENTER. 

OR0158    MOTEL6»1244  

OR0143    RED  LION  COOS  BAY 

OR0167  BEST  WESTERN  GRAND 
MANOR  INN. 

OR0028  CORVALUS  BUDGET  INN 
MOTEL. 

OR0029    SHANIEOINN  

OR0166  BEST  WESTERN  THE  VIL- 
LAGE GREEN  RESORT. 

OR0147  COTTAGE  GROVE  COM- 
FORT INN. 

OR0117    MOTEL  ORLEANS  


PO  BOX  682 
PO  BOX  148 


PO  BOX  988 


3141  £.  SKEUY  OR 


333/ 


61 1( 


616 


V.  SEVENTH  ST 


$52! 

1 

333: 


W.  SKELLY  OR  . 

E.  SKELLY  OR 

S.  79TH  E.  AVE 

S.  79TH  E.  AVE 

350^8.  79TH  E.AVE 

E.  51ST 

E.  SKELLY 


320$ 


3131 
8181 


101C 


E.  41  ST  ST 

SHERIDAN  RO  .. 
E.  52ND  ST  S  ... 

41ST  ST 

GARNETT  RO 
582afW.  SKELLY  DR  _ 
GARNETT  RD  . 
E.  41ST  ST 


1082) 
35  N 
1252) 
8525  E 
1011 


222 
8161 


100  I  .  2ND  ST 


5811 
35  N 
1091  I 
1902 


HWV  270  &  1ST  ST  .. 
321  1 1.  MUSTANG  RD 
251  i  IRPORT  RD  SE  , 

50  L(  IWE  RO  

555  I  lAMBURG  

ONEJSURRIDGE  LN  .. 


695 
810 
250 


1345 
1070 
1072 
1922 


6120 
15 

1415^E 
849 
3105 
.3075 
105 
1599 
477 


FORI  ST 


16011 
9040 
9717 


1256< 


1480 


1113 
725 


845 
345 


E.  SKELLY  DR 
S.  YALE  


N.  GARNETT  RD 


S.  49TH  W.  AVE 
SHERIDAN  RD  .. 

E.  41  ST  ST 

E.  71  ST  ST 


(  AMPBELL  ST 
(  AMPBELL  ST 
(  AMPBELL  ST 


8500  SW  NIMBUS  OR 


SW  TUALATTIN  VALLEY  HWY 

SW  ALLEN  BLVD  ._ 

SW  ALLEN  

CENTURY  DR  


721  I  E  3RD  ST 


S  HWY  

BUTLER  RD  ., 

THIRD 

THIRD 

3  8  RILEY  RO 
«J.  HWY.  97  „... 
(flONT  ST  SW  .. 
HWY.  101  S  „. 
.  MONROE  ..... 
RD  1420  ™ 


rE' 


■V 


12851   SE97TH 


SE  82ND  OR  „.. 

5E  ADAMS  _.... 

3E  SUNNYSIOE  RO 


SE  93RO  AVE  ...„ 


1445  JAYSHORE  DRIVE  , 
1313  J.  BAYSHORE  DR  ., 
925  t^N  GARFIELD  RD  .., 


>W  3R0  ST 


JW9TH  

RIVER  RO 


POW! 


q^TEWAY  BLVO 
OREGON  AVE 


TULSA  OK  74107- 

TULSA  Ok  74315- 

TULSA  OK  741 3&- 

TULSA  OK  74127-8983 


TULSA 
TULSA 
TULSA 
TULSA 
TULSA 
TULSA 
TULSA 


OK  74107- 
OK  741 2&- 
OK  74145-  , 
OK  74145-  , 
OK  74145-  . 
OK  74105-  . 
OK  74129-  . 


TULSA  OK  74116- 


TULSA  OK  74146-2709 

TULSA  OK  74115-8718  . 

TULSA  OK  74146-6207 

TULSA  OK  74145- 

TULSA  OK  74128- 

TULSA  OK  74107- 

TULSA  OK  74116- 

TULSA  OK  74145- „ 


TULSA  OK  741 03- 

TULSA  OK  74107- 
TULSAOK74115- 
TULSA  OK  74146-  . 
TULSA  OK  74136- 


WOODWARD  OK  73801- 

YUKON  OK  73099- 

ALBANY  OR  97321- 

ASHUND  OR  97520-  

ASTORIA  OR  97103-  . 

BAKER  CITY  OR  97814-  . 

BAKER  CITY  OR  97814-  . 
BAKER  CITY  OR  97814-  . 
BAKER  CITY  OR  97814-  . 

BEAVERTON  OR  97005-  . 

BEAVERTON  OR  97005-  . 
BEAVERTON  OR  97005-  . 
BEAVORTON  OR  97005- . 
BEND  OR  97702- 


BEND  OR  97701- 


BEND  OR  97702-  „ 

BEND  OR  97701-  

BEND  OR  97701-  .„., 

BEND  OR  97701- 

BEND  OR  97701-  ; 

BEND  OR  97701-  

BOARDMAN  OR  97818-  _. 

BROOKINGS  OR  97415-  

BURNS  OR  97720- 

CAMP  SHERMAN  OR  97730-  ...... 

CHRISTMAS  VALLEY  OR  97641- 
CLACKAMAS  OR  97015-  „ 

CLACKAMAS  OR  97015-  __._ 

CLACKAMAS  OR  97015- 

CLACKAMAS  OR  97015- _„ 

CLACKAMAS  OR  97015- 


COOS  BAY  OR  97420-  . 
COOS  BAY  OR  97420-  . 
CORVALLIS  OR  97330- 

CORVALLIS  OR  9733»- 


CORVALLIS  OR  97330-  

COTTAGE  GROVE  OR  97424-  ._ 

COTTAGE  GROVE  OR  97424-  ... 

CRESWELL  OR  97426-  


(918)749-8561 

(918)743-7931 

(918)495-1000 

(918)587-8000 

(918)44&-1561 
(918)437-9200 
(918)622-4000 
(918)663-1000 
(918)663-0900 
(918)743-9811 
(918)663-4541 

(918)437-7660 

(918)665-0220 
(918)83&-3931 
(918)254-1626 
(918)627-0030 
(918)234-6200 
(918)445-0223 
(918)438-0780 
(918)664-7241 

(918)582-9000 

(918)446-6000 
(918)836-3931 
(918)627-5000 
(918)493-7000 

(405)256-7600 
(405)324-1000 
(503)928-0921 
(503)482-4700 
(503)325-2205 
(503)523-6444 

(503)523-6494 
(503)523-2242 
(S03)523-«282 

(503)641-3200 

(503)643-9100 
(503)643-7444 
(503)641-7477 
(503)382-4060 

(503)382-1515 

(503)388-2227 
(503)388-4114 
(503)382-7011 
(503)382-8384 
(503)641-6565 
(503)389-3111 
(503)481-2375 
(503)469-3194 
(503)573-2047 
(503)595-6620 
(503)576-2262 
(503)652-1500 

(503)650-5340 
(503)655-0062 
(503)654-1699 

(503)652-1515 

(503)267-7171 
(503)267-4141 
(503)758-8571 

(503)752-8756 

(503)754-7474 
(503)942-2491 

(503)942-9747 

(503)695-3341 
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OR0030    BALCH  HOTEL 

OR0130    SHILO  INN  TROY  LODGE  .... 
OR0118    EUGENE  HILTON  HOTEL  .... 

OR0031     FRANKLIN  INN  

OR0032    GETTY'S    EMERALD    GAR- 
DEN BED  &  BREAKFAST. 
OR0033    HOLIDAY  INN  EUGENE  

MOTEL  6 

RED  UON  EUGENE  „ 

MOTEL  6  #418  

MT  HOOD  INN  

AHLF      HOUSE      BED      & 


OR0034 
OR0125 
OR0159 
OR0128 
OR0035 

BREAKFAST 
OR0036    BEST    WESTERN    GRANTS 

PASS  INN. 
OR0154    HOUDAY     INN     EXPRESS 

GRANTS  PASS. 
OR0037    INN  AT  THE  ROGUE  BEST 

WESTERN. 

OR0161    MOTEL  6  #253  

PONY     SOLDIER     MOTOR 


OR0038 

INN. 
OR0039 
OR0110 


QUALITY  INN  

BEST  WESTERN 

BEACHFRONT  INN. 

OROl  1 1     HOOD  RIVER  HOTEL 

LOVE'S  RIVERVIEW  LODGE 

BEST  WESTERN  INN  

BUDGET  8  MOTEL  

DREAMERS  LODGE  „ 

BEST  WESTERN  KLAMATH 


OR0040 
OR0041 
OR0042 
OROl  52 
OROl  65 

INN. 
OR0120 

INN. 
OROl  12 
OR0044 
OROl  42 
OROl  50 


TROY  RT.BX85 


PO  BOX  400 


BEST  WESTERN   OLYMPIC 


COMFORT  INN  

ECONO  LODGE  :.... 

RED  LION  KLAMATH  FALLS 
SUPER      8      MOTEL      LA 
GRANDE. 
OR0045    RESIDENCE   INN   BY  MAR- 
RIOTT PORTLAND  SOUTH. 
OR0153    BEST  WESTERN  RAMA  INN 
Ofl0046    LINCOLN  CITY  SHILO  INN  ... 
OR0047    LONG       CREEK       LODGE 
MOTEL. 

OR004a    JUNIPER  MOTEL 

SONNY'S  MOTEL  REST 

BEST  WESTERN  VINEYARD 


OR0049 
OROl  68 

INN. 
OR0050 
OR0051 
OROl  62 
OR0053 


SAFARI  MOTOR  INN  

HORIZON  MOTOR  INN  

MOTEL  6  »89  

QUALITY    INN    AT    ROGUE 
VALLEY. 
OR0137    SHILO  INN  MEDFORD  

ECONOLOOGE  

MAYNAROS  MOTEL 

COURTESY  INN 

PARKSIDE  MOTEL  

SHILO  INN  NEWBERG  

HOTEL  NEWPORT  

SHILO  INN  NEWPORT  

SYLVIA  BEACH  HOTEL 

THE  WAVES  MOTEL 

VAL  U  INN  

VAL-U  INN  (NEWPORT)  

VIKING'S  CONDOMINIUMS  . 

OAK     RIDGE     INN     BEST 
WESTERN. 

OR0062    BEST  WESTERN  INN  

OR0007    HOWARD  JOHNSON 

LODGE  *1 201. 
OR0063    SUPERS  

VAL  U  INN  OREGON  CITY  .. 

MOTEL  6  #349  

RED  LK3N  INDIAN  HILLS  

WESTERN     INN     AT     THE 
MEADOWS. 
OR0064    99  MOTEL  

ALADDIN  MOTOR  INN  

BEST  WESTERN  HERITAGE 


OR0052 
OR0054 
OR0055 
OR0056 
OROl  36 
OR0058 
OROl  35 
OR0059 
OR0060 
OROl  24 
OROl  27 
OR0057 
OR0061 


OR0005 

OROl  60 
OR0122 
OR0043 


OR0065 
OR0066 

INN. 
OR0067 


BEST    WESTERN    INN 
THE  MEADOWS. 
OR0068    CHESTNUT  TREE  INN  ... 


AT 


40  S.  MAIN 


66  E.  SIXTH  AVE  

1857  FRANKUN  BLVD  

640  AUDEL  AVE  

225  COBURG  RD „.. 

3690  GLENWOOO  DR  

205  COBURG  ROAD  „ 

3752  INTERNATIONAL  COURT 
87450  E  GOVT  CAMP  LOOP  .... 
762  NW  6TH  ST  


Ill  NEAGNESSAVE  

105  NE  AGNESS  AVENUE  ... 
8959  ROGUE  RIVER  HWY  ... 


1800  NORTH  EAST  SEVENTH 
1060  EE  CLEVELAND  AVE  


1545  NE  BURNSIDE  ST 
16008  BOAT  BASIN  RD  . 


102  OAK  ST  

1505  OAK  ST  

315  W.  MAIN  ST  „. 

71 1  W.  MAIN  _ 

144  NORTH  CANYON  BLVD 
4061  S  6TH  ST 


2627  S.  6TH  ST  . 


2500  S.  6TH  ST  _. 

75  MAIN  ST  

3612  S.  SIXTH 


2407  EAST  R  AVE  

15200  SW  BANGY  RD  .. 

4430  SE  HIGHWAY  101 

1501  NW  40TH  ST 

171  W.  MAIN  


414  N.  HWY.  26  .„. 
1539  SW  HWY.  97 
2035  S.  HWY  99W 


345  M  HWY.  99  W  

1154BARNETTRD 

950  ALBA  DRIVE  

2345  CRATER  LAKE  HWY 

2111  BIDDLERD 

17330  SE  MaOUGHUN  ... 
14015  SE  MCLOUGHUN  ... 
270  N.  PACIFIC  AVE  99W  . 

1480  SHERMAN  AVE  

501  SITKA  AVE  „ 

3019  N  COAST  HWY  101  - 

536  SW  ELIZABETH 

267  NW  CLIFF  ST 

820  NW  COAST  ST 

531  SW  FALL  ST  

531  SW  FALL  STREET 

729  NW  COAST  ST 

47445  HWY.  58  


251  GOODFELLOW  ST 

1249  TAPAOEKA  AVE 

266  GOODFEaOW  ST  

1900  CLACKAMETTE  DR 

325  SE  NYE  AVENUE  

304  SE  NYE  AVE  

1215  N.  HAYDEN  MEADOWS  OR 


405  NE  COLUMBIA  BLVD 

8905  SW  30TH  

4319  NW  YEON 


1215  N.  HAYDEN  MEADOWS  DR 
9699  SE  STARK  ST 


DUFUR  OR  97021- 

ENTERPRISE  OR  97828- 

EUGENE  OR  97401- 

EUGENE  OR  97403- 

EUGENE  OR  97404-  


C. 


EUGENE  OR  97401- 

EUGENE  OR  97403- 

EUGENE  OR  97401- 

EU<3ENE  &  SPRINGFIELD  OR  97477- 

GOVERNMENT  CAMP  OR  97028- 

GRANTS  PASS  OR  97526-  


GRANTS  PASS  OR  97526- 

GRANTS  PASS  OR  97526- 

GRANTS  PASS  OR  97527- 

GRANTS  PASS  OR  9752&- 
GRESHAM  OR  97030-  


GRESHAM  OR  92030- 
HARBOR  OR  97418-  ... 


HOOD  RIVER  OR  97031-  

HOOD  RIVER  OR  97031- 

JOHN  DAY  OR  97845- _ 

JOHN  DAY  OR  97845- „ 

JOHN  DAY  OR  97845- 

KLAMATH  FALLS  OR  97603- 

KLAMATH  FAUS  OR  97603- 

KLAMATH  FAUS  OR  97601- 
KLAMATH  FALLS  OR  97601- 
KLAMATH  FALLS  OR  97601- 
LA  GRANDE  OR  97850- 


LAKE  OSWEGO  OR  97035- 


LINCOLN  CITY  OR  97367-  

UNCOLN  CITY  OR  97367-4811 
LONG  CREEK  OR  97856-  


MADRAS  OR  97741- 

MADRAS  OR  97741- 

MCMINNVILLE  OR  9712»-  . 

MCMINNVILLE  OR  97128-  . 

MEDFORD  OR  97504- 

MEDFORD  OR  97504- 

MEDFORD  OR  97504-  


(503)467-2277 
(503)641-6565 
(503)342-2000 
(503)342-^804 
(503)688-6344 

(503)342-6181 
(503)667-2395 
(503)342-6201 
(503)741-1105 
(503)272-3307 
(503)474-1374 

(503)476-1117 

(503)471-6144 

(503)582-2200 

(503)474-1331 
(503)665-1591 

(503)666-9545 
(504)469-7779 

(503)386-1900 

(503)386-6719 

(503)575-1700 

(      )      - 

(503)575-0526 

(503)882-1200 

(503)882-9665 

(503)884-9999 
(503)884-7735 
(503)882-8864 
(503)963-6080 

(503)684-2603 

(503)994-6060 
(503)641-6565 
(503)421-9212 


(503)475-6186 
(503)475-7217 
..»      (503)472-4900 


MEDFORD  OR  97504- 

MILWAUKIE  OR  97267- 

MILWAUKIE  OR  97267- 

MONMOUTH  OR  97361-  ... 
NARCH  BEND  OR  9745»-  . 

NEWBERG  OR  97132- 

NEWP(3RT  OH  97365- 

NEWPORT  OR  97365- 

NEWPORT  OR  97365- 
NEWPORT  OR  97365- 
NEWPORT  OR  97365- 
NEWPORT  OR  97365-  , 

NEWPORT  OR  97365- 

OAK  RIDGE  OR  97463-  _.. 

ONTARIO  OR  97915- 

ONTARIO  OR  97914- 


ONTARIO  OR  97914- 

OREGON  OTY  OR  97045-  . 
PENDLETON  OR  97801-  .... 
PENDLETON  OR  97801-  ™ 
PORTLAND  OR  97217- 

PORTLAND  OR  97211-  . 

PORTLAND  OR  97219- 

PORTLAND  OR  97210- 

PORTLAND  OR  97217- 

PORTLAND  OR  97216- 


(504)725-6187 
(503)779-5065 
(503)773-4290 
(503)770-1234 

(503)641-6565 

(503)654-2222 

(503)659-2125 

(503)838-4438 

(       )       - 

(503)641-6666 

(503)265-6411 

(503)641-«565 

(503)265-6428 

(503)266-4661 

(503)265-6303 

(503)265-6623 

(503)265-2477 

(503)762-2212 

(503)889-2600 
(503)889-6621 

(Sb3)889-e282 
(503)656-7141 
(503)276-3160 
(503)276-6111 
(503)286-9600 

(503)289-9999 
(503)246-8241 
(503)497-9044 

(503)286-9600 
(503)255-4444 


UMI 
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CYPRESS  INN 

DAYS  HOTEL 

ECONO  LODGE  AIRPORT  ... 

GOVERNOR  HOTEL 

HOTEL  VINTAGE  PLAZA  

LLOYD  CENTER  SHILO  INN 
NOKYO  USA  INC.  KABUTO 


SOLDIER     MOTOR 


PORTLAND  HILTON  HOTEL 

PORTLAND  MARRIOTT  

RAMADA  INN  POX „... 

RED  LION  HOTEL  COLUM- 


LION     HOTEL/COLI- 


OR0069    COMFORT  INN  UOYD  CEN- 
TER. 

onoo7o 
onoo7i 

OR0148 

onooTz 

On0073 
On0074 
OA0075 

MOTEL. 
OR0076    PONY 

INN. 
OR0002 
Ofl0077 
OR0078 

onooo9 

B(A  RIVER 

On0079    RED   LION   HOTEL   UOYD 
CENTER. 

OR0156    RED 
SEUM. 

OR0141    RED  LION  JANTZEN  BEACH 

OR0146    RED       UON       PORTLAND 
DOWNTOWN. 

OROOeO    RESIDENCE  INN  BY  MAR- 
RIOTT PORTLAND  DOWNTOWN. 

OROOei    RIVER  PLACE  HOTEL 

CROOeZ    SCANDIA  LODGE  

On0083    SHERATON         PORTLAND 
AIRPORT  HOTEL 

On0084    SHJLO  INN  PORTUND  AIR- 
PORT 82ND  AVENUE. 

onooas  shilo  inn  Portland  air- 
port SUITES  HOTEL 

ORooee  ST.  francis  hotel  inc  .... 
ORooer  SUPER  s  motel 

OflOOOa    the  BENSON  HOTEL  

OROOeS    THE  HEATHMAN  HOTEL  

OH0090    BEST      WESTERN      NEW 

REDMOND  HOTEL 
OH0113    BEST   WESTERN    RAMADA 

INN. 
On0089    INN  AT  EAGLE  CREST  .. 
Ofl0091    BEST  WESTERN 

SALBASGEON  INN  OF  REEDSPORT. 
ORP004    SALBASGEON  INN  OF  UMP- 

OUA. 
On01S6    BEST   WESTERN   GARDEN 

VILLA  MOTEL 
OR0170    BEST      WESTERN       NEW 

KINGS  INN. 
OR0ie9    BEST    WESTERN    PACIFIC 
HWYINN. 

OROOre    CITY  CENTER  MOTEL  

MOTEL  6  OLP  SOUTH  

PACIFIC  HIGHWAY  INN  

QUALITY  INN  

SALEM  SUITES  SHILO  INN  . 
SALEM  SUPER  8  MOTEL  .... 

SEASIDE  BEACH  CLUB 

SHILO  INN  SEASIDE  EAST  . 
SHILO        INN        SEASIDE 
OCEANFRONT. 
OR0098    BEST      WESTERN       PON- 
DEROSA  LODGE. 
OR0099    SPRINGFIELD  SHILO  INN  .... 

PACIFIC  9  MOTOR  INN  ........ 

RED  LION  SPRINGFIELD  .... 

RODEWAY  INN  

SHILO  INN  EUGENE  ...  . 

SHILO  INN  EUGENE  

SHILO  INN  THE  DALLES  - 

B/W  CHATEAU  290 

EMBASSY    SUITES    PORT- 
LAND CONFERENCE  CENTER. 

OR0100    MOTEL  6 

OR0101     PORTLAND      1-5      SOUTH 

SHILO  INN. 
OR0102    WASHINGTON         SQUARE 

SHILO  INN. 
OR0131    SHILO  INN  TILLAMOOK 

OR0103    BURNS  WEST  MOTEL  

OR0104    PHOENIX  INN  

OR0129    SHILO  INN 

OR0163    BW  WILLAMETTE  INN 


OR0093 
OR0094 
OR0095 
OR0096 
OR0097 
OR0114 
OR0134 
OR0133 


OR0115 
OR0126 
OR0149 
OR0138 
OR0139 
OR0132 
OR0164 
OR0116 


PO  BOX  218 


43    NE  MULTNOMAH 


97(7 


SE  STARK 
1 1150  NE  AIRPOfrrWAY" 

NE  SANDY  BLVD 

10TH  AT  ALDER  . 

SW  BROADWAY 

NE  2ND  AVE  „. 

SE  STARK  ST 


95i0 
SV 

42; 

1 

1 


516 


8(231 


99(  1  NE  SANDY  BLVD  . 


921  SW  6TH  AVE 

14C1  SW  FRONT  AVE  

62^1  NE  82ND  AVE  

1401  N.  HAYDEN  ISLAND  DR 


lOJ)  NE  MULTNOMAH  _.. 

12^  NORTH  THUNDERBIRD  WAY 


gos  N 


31C 


171 )  NE  MULTNOMAH  ST  , 


151) 
104  10 
823i 


382  I  NE  82ND  AVE 


15i; 
140 


510 

22S< 

452( 

3301 

330^ 

1281 

561 

900 

30  r4 


HAYDEN  ISLAND  DR 
SW  UNCOLN  


SW  HARBOR  WAY 

SW  BARBUR 

NE  AIRPORT  WAY 


117  17  NE  AIRPORT  WAY 


111  ISWIITHAVE „. 

110  1  NE  HOLMAN 

309  SW  BROADWAY 

SW  3R0ADWAY  AT  SALMON 
521  S  6TH  ST 


263   SW17THPL 


CLINE  FALLS  RD 
HWY.  AVE _.., 


452#9  HWY.  38 

760t4W  GARDEN  VALLEY  BLVD 

365|  MARKET  ST  NE „.. 

4644  PORTLAND  RD  NE 


-IBERTY  ST.  SE  „. 

MISSK5N  ST.  SE 

PORTLAND  RD.  NE 

MARKET  ST.  NE 

MARKET  NE 

HAWTHORNE  AVE.  NE 

>.  PROM  

!  HOLLADAY  .... 

PROM  


SISI  ERS  OR  97759-  , 


335d  GATEWAY 

35501  GATEWAY  ST „  

3280  GATEWAY  ROAD  „ 

3480  MUTTON  STREET  _. 

3350  GATEWAY _ 

3350  GATEWAY 

3223iBRET  COLDFELTER  WAY  ....".I!" 
1799B  SW  LWR  BOONES  FERRY  . 
9000(SW  WASHINGTON  SQUARE  RD 

17951)  SW  MCEWAN  RD i. 

7300  SW  HAZEL  FERN  RD „... 


1083ISWGREEN8ERGRD 

2515  N  MAIN 

790  IfW  FRONTAGE 

477  IfW  PHOENIX  DR  

1609IEAST  HARBOR  DRIVE 
3080  I  SW  PARKWAY 


PORTLAND  OR  97232- , 


PORTLAND 
PORTLAND 
PORTLAND 
PORTUND 
PORTLAND 
PORTLAND 
PORTLAND 


OR  97216- . 
OR  97220- . 
OR  97220-  . 
OR  97205- . 
OR  97205- . 
OR  97232-. 
OR  97233-  . 


PORTLAND  OR  97220- , 

PORTUND  OR  97204-  . 
PORTUND  OR  97201- . 
PORTUND  OR  97220-  . 
PORTUND  OR  97217- . 

PORTUND  OR  97232- . 

PORTUND  OR  97227- . 


PORTUND  OR  97217-  ... 
PORTUND  OR  97201-  _. 


PORTUND  OR  97232- .... 

PORTUND  OR  97201-  ..„ 
PORTUND  OR  97219- .... 
PORTUND  OR  97220-  .„. 


PORTUND  OR  97220- 

PORTUND  OR  97220- 


PORTUND  OR  9720&-2097  . 

PORTLAND  OR  97220- 

PORTUND  OR  97205- 

PORTUND  OR  97205- 

REDMOND  OR  97756- 


REDMOND  OR  97756- .. 

REDMOND  OR  97756-  .. 
REEDSPORT  OR  97467- 


REEDSPORT  OR  97467- 


ROSEBURG  OR  97470- . 

SALEM  OR  97301- 

SALEM  OR  97305- 


SALEM  OR  97301- 

SALEM  OR  97302- 

SALEM  OR  97301- 

SALEM  OR  97301- _. 

SALEM  OR  97301-1818 

SALEM  OR  97301- 

SEASIDE  OR  97138- 

SEASIDE  OR  97138- 

SEASIDE  OR  97138- 


(503)549-1234. 

SPRINGFIELD  OR  97477-1094 

SPRINGFIELD  OR  97477-  

SPRINGFIELD  OR  97477-  

SPRINGFIELD  OR  97477- 

SPRINGFIELD  OR  97477-  

SPRINGFIELD  OR  97477-  .™ 

THE  DALLES  OR  97058- 

TIGARD  OR  97224-  .....'. 

TIGARD  OR  97223- „.!" 


TIGARD  OR  97224- 

TIGARD  OR  97223-7715. 


TIGARD  OR  97223-1409  . 


T1LUMOOKOR97141-... 
TROUTDALE  OR  97060-  . 
TROLTTDALE  OR  9706O-  . 
WARRENTON  OR  97 146- 
WILSONVILLE  OR  97070- 


(503)233-7933 

(503)252-6247 
(503)252-3200 
(503)252-6666 
(503)224-3400 
(503)22ft-1212 
(503)641-6565 
(503)666-6464 

(503)256-1504 

(603)226-1611 
(503)226-7600 
(503)255-6511 
(503)283-2111 

(503)281-6111 

(503)235-8211 

(503)283-4466 
(503)221-040 

(503)288-1400 

(503)228-3233 
(503)244-0151 
(503)249-7601 

(503)641-6565 

(350)641-6565 

(503)223-2161 
(503)257-8888 
(503)228-2000 
(503)241-4100 
(503)923-7378 

(503)548-8080 

(503)923-2453 
(503)271-4831 

(503)271-2025 

(503)672-1601 

(503)582-1559 

(503)390-3200 

(503)364-0121 
(503)588-7191 
(503)390-3200 
(503)370-7888 
(503)641-6565 
(503)370-8888 
(503)738-7113 
(503)641-6565 
(503)641-6565 


(503)641-6565 
(503)726-9266 
(503)726-8181 
(503)746-8471 
(503)641-6565 
(503)641-6565 
(503)641-6565 
(503)620-2030 
(503)644-4000 

(503)620-2066 
(503)641-6565 

(503)641-6565 

(503)641-6565 
(503)667-6212 
(503)669-6500 
(503)641-6565 
(503)682-2288 
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OR0105    COMFORT  INN  

OR0106    VW>DO  VILUGE  SHILO  INN 

OR0107    FLYING  M  RANCH  

PA0021     ALTUNO  HOUSE  INC  ._ 

PA0024    AUENTOWN  HILTON 

HOTEL 

PA0025    COMFORT  INN  

PA0026    COMFORT  SUITES  OF  AL- 
LENTOWN. 

PA0027    DAYS  INN  

PA0023    ECONO  LODGE ':. 

PA0023    ECONO  LODGE 

PA0028    HAMPTON  INN  ALLENTOWN 

PA0424    MCINTOSH  INN  

PA0029    RED  ROOF  INN  

PA0030    SHERATON 

PA0006    WALP-S  GUEST  HOUSE :. 

PA0031     DAYS  INN  „ 

PA0032    ECONO  LODGE  ..... 

PA0033    HOJOINN  

PA0034     PENN  HILLS  RESORT  

PA0035    BAINBRIDGE  INN  

PA0036    COMFORT  INN  POCONO 

PA0037    BEAVER  VALLEY  MOTEL 

PA0038    HILLTOP  MOTEL  _. 

PA0039    HOLIDAY  INN  

PA0040    RON  DEL  MOTEL 

PA0004    SCOTTISH  INN  

PA0041     COMFORT  INN  

PA0042    COURTYARD  BY  MARRIOTT 

PA0043     HOLIDAY  INN   

PA0425    MCINTOSH  INN  

PA0044    RESIDENCE  INN  MARRIOTT 

PA0399    COMFORT    INN    OF    BETH- 
LEHEM. 

PA0399    COMFORT    INN    OF    BETH- 
LEHEM. 

PA0403    COMFORT    SUITES    BETH- 
LEHEM. 

PA0420    ECONO  LODGE 

PA0400    COMFORT  INN  OF 

BUIRSVILLE. 

PA0045    TOBY  VALLEY  LODGE  

PA0046    BUDGET     HOST     PATRIOT 
INN. 

PA0047    INN  AT  TURKEY  HILL  

PA004r  CROSS  ROADS  MOTOR  INN 

PA0049    DE  SOTO  HOLIDAY  HOUSE 

PA0050    MOTEL  DO  SOTO  

PA0408    ECONO  LODGE 

BREEZEWOOO. 

PA0051     RAMADA  INN 

BREEZEWOOO. 

PA0052    KNK3HTS1NN  ...: 

PA0053    ECONO  LODGE 

PA0(B4    HOJO  INN  BROOKVILLE  

PA0055    SUPB<8M0TEL  

PA0056    FLORENCE  MOTEL  

PA0057    COLONIAL  MOTEL 

PA0068    MICHAEL'S  UKE  ARTHUR  .. 

PA0059    SUPER  8  MOTEL  

PA0060    RAOISSON    PENN    HARRIS 
HOTEL 

PA0061     DAYS  INN  CARLISLE 

PA0062    ECONO  LODGE _ 

PA0144    RODEWAY  INN 

PA0063    VALLEY  MOTEL  

PA0064    CENTER    VALLEY    MOTOR 
LODGE. 

PA0065  BRANDYWINE  RIVER  HOTEL 

PA0066    OLD  ARCADIA  INN 

PA0067    CHAMBERS6URG 
TRAVELOOGE. 

PA0401     COMFORT  INN  CHAMBERS- 
BURG. 

PA0068    DAYS  INN  OF  CHAMBERS- 
BURa 

PA0069    HOUDAYINN  

PA0070    HOWARD  XJHNSON  „ 

PA0071     SEVEN  SPRINGS  RESORT  .. 

PA0072    CAPTAIN       LOOMIS       INN 
HOTEL 

PAa)73    HOUDAY  INN  OF  CURION  . 

PA0074    KNIGHTS  INN  

PA0075    INN  AT  NICHOLS  VILUGE  .. 


TEST 


PO  BOX  309  .. 
PO  BOX  502  .. 
PO  BOX  184  „ 

pobox'bk"} 


RR  «1  BOX  22 

PO  BOX  431   ... 


RT.  1 

PO  BOX  157 


PO  BOX  150  .. 
PO  BOX  149B 
PO  BOX  28  .... 
PO  BOX  1504 


PO  BOX  1058 


RD3  BOX  253  


8855  SW  CITIZENS  DR  „.;..„.. 

2522  NE  238TH  OR  .„ 

23029  NW  FLYING  M  RD 

RT.  30  CENTER  SQUARE  ..„.. 
904  HAMILTON  MAU 


7625  IMPERIAL  WAY 

3712  HAMILTON  BLVD  ..„ 


2622  LEHIGH  ST 

2115  DOVWYFUKE  LN 

21 15  DOWNYFUKE  LN ™... 

7471  KEEBLER  WAY 

1701  CATASAQUA  RD 

1846  CATASAQUA  RD  

3400  AIRPORT  RD  

AIRPORT  RD  AT  UNION  BLVD  . 
3306  PLEASANT  VALLEY  BLVD 
2906  PLEASANT  VALLEY  BLVD 

1500  STERLING  ST 

RT.  447  

FRONT  AND  RACE  ST  . 

RT.  611  _... „.. 

RT.  18  N  _...„ 

RT.  18  BIG  BEAVER  BLVD 

HT.  18 

RT.  70  &  51  ._. 

RT.  70  &  51  

3660  STREET  RD  

3327  STREET  RD  

3499  STREET  RD 

3671  STREET  RD  _ 

600  W.  SWEDESFORO  RD 
3191  HIGHFIELD  DRIVE  .... 


3191  HIGHFIELD  DR 


120  W.  THIRD  ST 
2140  MOTEL  DR  . 


RT.  940  

6305  NEW  BERWICK  HWY 


991  CENTRAL  RD  _.. 
1750  DEKALB  PIKE  . 

515  SOUTH  AVE 

920  E.  MAIN  ST 

P  O  BOX  101 A 


US  RT.  30 


111  HICKORY  GRADE  RD  ... 

235  ALLEGHENY  BLVD 

RD  #5 

RD  #5 _ 

OLD  RT.  28  RR  3 

193  NEW  CASTLE  RD 

970  NEW  CASTLE  RO 

128  PITTSBURGH  RD  

1 150  CAMP  Hia  BYPASS  ... 


101  ALEXANDER  SPRING  RD  . 

146C  KARRISBURG  PIKE  

1239  HARRISBURG  PIKE  

1580  RITNER  HWY 

4942  RT.  309 

RT.  1  AND  RT.  100 . 

181  PARK  AVE 

565  LINCOLN  WAY  E 

3301  BUCK  GAP  RD 


30  FALLING  SPRING  RD 

1095  WAYNE  AVE . 

1123  UNCOLN  WAVE  _, 

RD  t1  

540  MAIN  ST 

RT.  68  &  1-80  

I  80  &  RT  68 

1101  NORTHERN  BLVD  !! 


WILSONVILLE  OR  97070-  

WOOD  VILUGE  OR  97060-1011 

YAMHILL  OR  97148-  .„ 

ABBOTTSTOWN  PA  17301- 

ALLENTOWN  PA  18101-  ....; „ 


ALLENTOWN  PA  181 06- 
ALLENTOWN  PA  18103- 


ALLENTOWN  PA  18103-  ..... 

ALLENTOWN  PA  18103-  

ALLENTOWN  PA  18103-  __ 

ALLENTOWN  PA  18106-  

ALLENTOWN  PA  18103- 

ALLENTOWN  PA  18103-  

ALLENTOWN  PA  18103-  

ALLENTOWN  PA  18103-  ._- 

ALTOONA  PA  16602- „_.. 

ALTOONA  PA  16602- _ 

ALTOONA  PA  16S02- 

ANALOMICK  PA  18320- 

BAINBRIDGE  PA  17502- 

BARTONSVILLE  PA  18321-  . 
BEAVER  FAUS  PA  15010-  . 
BEAVER  FAUS  PA  1501O-  . 
BEAVER  FALLS  PA  15010-  . 
BELLE  VERNON  PA  15012- 
BELLE  VERNON  PA  15012- 

BENSALEM  PA  19020- 

BENSALEM  PA  19020-  

BENSALEM  PA  19020-  

BENSALEM  PA  19020- 

BERWYN  PA  19312- 

BETHLEHEM  PA  18017- 


BETHLEHEM  PA  18017- 

BETHLEHEM  PA  1 8015- 

BETHLEHEM  PA  18018- . 
BUIRSVILLE  PA  15717- 


BUKESLEE  PA  18610-  

BLOOMSBURG  PA  17815- 

BLOOMSBURG  PA  17815- 

BLUE  BELL  PA  19422- 

BRADFORD  PA  16701- 

BRADFORD  PA  16701- 

BREEZEWOOO  PA  1553»- 


BREEZEWOOD  PA  15533-  - 

BRIDGEVILLE  PA  15017-  ..„ 

BROOKVILLE  PA  15825- 

BROOKVILLE  PA  15825- 

BROOKVILLE  PA  15825- 

BURGETTSTOWN  PA  15021- 

BUTLER  PA  16003- 

BUTLER  PA  16001- 

BUTLER  PA  16001- 

CAMP  HILL  PA  17011- 


CARLISLE  PA  17013-  

CARLISLE  PA  17013- 

CARLISLE  PA  17013- . 

CARLISLE  PA  17013- 

CENTER  VALLEY  PA  18034- 

CHADDS  FORD  PA  19317-  

CHALFONT  PA  18914- 

CHAMBERSBURG  PA  17201-  

CHAMBERSBURG  PA  17201-  _.. 


CHAMBERSBURG  PA  17201- 

CHAMBERSBURG  PA  17201 - 
CHAMBERSBURG  PA  17201- 
CHAMPKDN  PA  15622-  .. 
CURION  PA  15214- 

CURION  PA  16214- 

CURKJN  PA  16214- 

CURKS  SUMMIT  PA  18411- 


(503)682-9000 
(503)641-6565 
(503)662-<J222 
(717)259-9535 
(215)433-2221 

(610)391-0344 
(215)437-9100 

(215)797-1234 
(610)797-2200 
(610)797-2200 
(215)391-1500 
(610)264-7531 
(215)264-5404 
(215)266-1000 
(215)437-4841 
(814)944-9661 
(814)944-3555 
(814)946-7601 
(717)421-6464 
(717)426-9931 
(717)467-1500 
(412)843-0630 
(412)846-3400 
(412)846-3700 
(412)929-6677 
(412)929-4501 
(215)24^-0100 
(215)639-9100 
(215)638-1500 
(610)245-0111 
(215)640-9494 
(610)865-6300 

(610)865-6300 

(610)882-9700 

(610)867-8681 
(412)459-7100 

(717)646-4893 
(717)387-1776 

(717)387-1500 
(215)279-1250 
(814)362-451 1 
(814)362-3567 
(814)735-4341 

(814)735-4005 

(412)221-8110 
(814)849-«3ei 
(814)849-3051 
(814)849-6840 
(412)947-3144 
(412)287-6726 
(412)865-9938 
(412)287-8888 
(717)763-7117 

(717)258-4147 
(717)249-7775 
(717)249-2800 
(717)249-2296 
(215)797-0128 

(215)388-1200 
(215)822-1818 
(717)264-4187 

(717)263-6655 

(717)263-1288 

(717)263-3400 
(717)263-9191 
(814)352-7777 
(814)226-6400 

(814)226-6850 
(814)226-4550 
(717)587-1135 


UMI 


62130 


Federal  Register  /  Vol,  59 


PA0410    FRIENDSHIP  INN  

PA0076    CHAL  MAR  INC  

PA0077    HATFIELD  MOTEL _.  „ 

PA0078    CONCORDVILLE  HOTEL  . .. 
PA0079    COURTYARD  BY  MARRIOTT 
PA0080    EMBASSY  SUITES  HOTEL 

PA0081     LAQUINTAINN 

PA0082    PITTSBURGH  AIRPORT 

MARRIOTT. 

PA0083    RED  ROOF  INN  

PA0084    IV  KING'S  INN 

PAW28    DAYS     INN    CONFERENCE 

CENTER. 
PAOOeS    PINE  BARN  INN  INC    -. 
PA0086    RED  ROOF  INN  ... 
PA0421     ECONO  LODGE  ... 
PA0087    PENNA  DUTCH  MOTEL 
PA0088    DAYS  INN  DONEGAL 
PA0016    ECONO         LODGE         OF 

OOUGLASVILLE. 
PA0089    COURT  HOUSE  MOTOR  INN 

DOYLESTOWN  INN 

ECONO  LODGE  ...„ „" 

ECONO  LODGE 

ECONO  LODGE  MOUNTAIN 


RR«2 

PC  BOX  14A 


POBOX99 
i-90  EX.33  .. 


POBOX88 


PA0090 
PA0014 
PA0014 
PA0091 
VIEW. 
PA0092 
PA0093 
PA0094 


HOLIDAY  INN  ...„ 

RAMADA  INN 

BEL      AIRE      LOUNGE      & 
MOTEL. 

PA0404    ECONO  LODGE 

ECONOMY  LODGE  . 

HOLIDAY  INN   „ 

SUPER  BUDGET  INN 

BECHTEL  MANSION  INN 

HILLSIDE  INN  

PARAMOUNT  MOTEL 

INN  AT  ELIZABETH 

DONECKERS    THE    GUEST 


PA0095 
PA0096 
PA0097 
PA0098 
PA0099 
PA0100 
PA0101 
PA0102 

HOUSE 
PA0103    EPHRATA  MOTEL 
PA0104    THE      1777      HOUSE 

DONECKERS 
PA0105    THE  GERHART  HOUSE  B  & 

B. 
PA0106 
PA0013 
PA0107 
PA0423 
PA0108 
PA0109 
PA0110 
PA0111 
PORT 
PA0112 
PA0113 
PA0113 
PA0416 
PA0114 
PA0115 
HOTEL 

PA0116    ACE  MOTEL 

PA0117    NEMACOLIN     WOODLANDS 

RESORT. 
PA0118    SUMMIT  INN  RESORT 

PA0119    GLASBERN  

PA0120    FRANKLIN  MOTEL  ... . 
PA0121     SHERATON  GREAT  VALLEY 

HOTEL. 
PA0122    SUMMERFIELD  SUITES 

MOTEL. 
PA0123    BEST   WESTERN    GETTYS- 
BURG 1797. 
PA0124    COMFORT     INN     GETTYS- 


PO  BOX  304  .. 
PO  BOX  304  .. 

PO  BOX  1470 


RT.  255 

PO  BOX  54A 


AT 


BEL  AIRE  HOTEL  „.... 

COMFORT  INN  

HOWARD  JOHNSON  .... 

MICROTEL  

RAMADA  INN 

RED  ROOF  INN  " 

SWANVILLE  MOTEL  

COMFORT   INN  PHILA  Alfi 


PO  BOX  6000 
PO  BOX  2058 
PO  BOX  V  


MOTEL  6 

ECONO  LODGE 

ECONO  LODGE 

COMFORT  INN  EXTON  .. 

HOUDAY  INN  

CARROLL  VALLEY  RESORT 


PO  BOX  715 


BURG. 
PA0125 
PA0003 
PA0126 
PA0386 

BURG. 
PA0418 
PA0405 
PA0394 


HOWARD  JOHNSON  ..„..„ 

QUAUTY  INN 

QUALITY  INN 

RAMADA         INN— GETTYS^ 


COMFORT  INN  NORTH  ... 

ECONO  LODGE 

HOLIDAY  INN  HARRISBURG/ 
HERSHEY. 
PA0127    COMFORT  INN  


POBOX  188 


PO  BOX  350 


RDtl 


POBOX  184 
ROUTE  422W 
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P  D  BOX  297B  

T1  W3  W.  MAIN  ST.  RR#i  .„. 

71  2  BETHLEHEM  PIKE  . 

R  .  322  4  RT.  1  

M  D  CHERRINGTON  PKWY 
«  a  CHEERINGTON  PKWY 
1^  »  BEERS  SCHOOL  RO  .. 
1(  )  ATEN  RD 


14B4  BEERS  SCHOOL  RD 

47B  E.  SECOND  ST „ 

5d  SHERATON  RD  


01  E  PINE  BARN  PL  ... 
Rl  #2 

20  15  N.  READING  RO 
2275  N.  READING  RD 


38  '  BEN  FRANKLIN  HWY 


62  1  N.  MAIN  ST  ... 
18  \N.  STATE  ST  .. 
M  D  &  ROUTE  93 

M  J  &  RT.  93  

RF  #1  


US  219  &  1-80 
M  )  EXIT  17  ... 
RO  #2  ...„ 


10!  7  O'NEILL  HWY 

lO;  5  O'NEILL  HWY 

20(  TIGUE  ST 

lOi  7  O'NEILL  HWY 

AW  W.  KING  ST _. 

RFJ6 

RT:  209  N.  RD  2 

30  W,  MAIN  ST  

3U -324  N.  STATE  ST  . 


53j  S.  STATE  ST 
301  W.  MAIN  ST  .. 


287 


DUKE  ST 


28C  I W.  8TH  ST  . 
805    PEACH  ST  . 


757  i  PEACH  ST 

810  I  PEACH  ST _  . 

610   WATTSBURQRD 

786  i  PERRY  HWY  

545  i  W.  RIDGE  RD  

53  I  JDUSTRIAL  HWY  ... 


43  I  iDUSTRIAL  HWY  . 
70  I  OBIN  HOOD  DRIVE 

70  ROBIN  HOOD  DR  

5  N.,  POTTSTOWN  PIKE  , 


120 
121 


M.  POTTSTOWN  PIKE  , 
SANDERS  RD 


216  .INCOLN  HWY  . 


RT. 


10  E 


2  SKYLINE  DR  

PACK  HOUSE  RD  1 
LIBERTY  ST  ... 


1421 
707 


.ANCASTER  PIKE 


20  ti  OREHAU  RD  . 


ONE 


871 

301 
401 


'ORK  RD 


LINCOLN  SQUARE 


ITEINWEHR  AVE 
lUFORO  AVE 


380  f  TEINWEHR  AVE 

EMMITSBURG  RD 


2634 


5137  RT.  8 


PO 

EXnl28  OFF  l-«1 


IOXS005. 


50  PI  ^e  DR 


CLEARRELD  PA  16830- 

CLEARVILLE  PA  1K3&-  . 

COLMAR  PA  18915-  

CONCORDVIUE  PA  19331- 
CORAOPOLIS  PA  15108-  ... 
CORAOPOLIS  PA  15108-  .. .. 
CORAOPOLIS  PA  15108-  .. 
CORAOPOLIS  PA  15108- 


CORAOPOLIS  PA  15108-  ... 
COUDERSPORT  PA  16915- 
DANVILLE  PA  17821-  


DANVILLE  PA  17821-  .     . 
DANVILLE  PA  17821-  ...   . 

DENVER  PA  17517- 

DENVER  PA  17517- „. 

DONEGAL  PA  15628-  

OOUGLASVIUE  PA  19518- 


DOYLESTOWN  PA  18901- 
DOYLESTOWN  PA  18901- 

DRUMS  PA  18222- „. 

DRUMS  PA  18222- „ 

DRUMS  PA  18222-  „ 


DU  BOIS  PA  15801- 

DU  BOIS  PA  15801-  ...„ 
DUNBAR  PA  15431-  ...„ 


DUNMORE  PA  18512-  ... 

DUNMORE  PA  18512-  ... 

DUNMORE  PA  18512- 

DUNMORE  PA  18512-  .... 
EAST  BERUNG  PA  17316-  .... 
EAST  STROUDSBURG  PA  18301- 
EAST  STROUDSBURG  PA  18301- 
EUZABETHVIUE  PA  17023-  .. 
EPHRATA  PA  17522- 


EPHRATA  PA  17522- 
EPHRATAPA  17522- 

EPHRATA  PA  17522- 


ERIEPA  16505-  

ERIE  PA  16509-  „ 

ERIE  PA  1650»-  „„ 

ERIE  PA  16509-  

ERIE  PA  16509-  

ERIE  PA  16509-  

ERIE  PA  16506-  

ESSINGTON  PA  19029-  . 


ESSINGTON  PA  1902»- 

ETTERS  PA  17319- 

ETTERS  PA  17319- 

EXTON  PA  19341-  

EXTON  PA  19341-  „ 

FAIRFIELD  PA  17320-  ... 


FAIRLESS  HILLS  PA  19030- 
FARMINGTON  PA  15437-  ..... 


FARMINGTON  PA  15437-  . 
FOGELSVILLE  PA  18051- 
FRANKUN  PA  16323-  .. 
FRAZER  PA  19355-  


FRAZER  PA  19355- 


GETTYSBURG  PA  17325- 

GETTYSBURG  PA  17325- 

GETTYSBURG  PA  17325- 
GETTYSBURG  PA  17325-  , 
GETTYSBURG  PA  17325-  , 
GETTYSBURG  PA  17325-  , 

GIBSONIA  PA  15044-  

GRANTVILLE  PA  1702ft-  ... 
GRANTVILLE  PA  17028-  .. 


GREENCASTLE  PA  17225- 


(814)765-7587 
(814)652-9494 
(215)822-9836 
(215)358-9400 
(412)264-5000 
(412)269-9070 
(412)269-0400 
(412)78a-8800 

(412)264-5678 
(814)274-0805 
(717)275-5510 

(717)275-2071 
(717)275-7600 
(717)336-4649 
(215)267-5559 
(412)593-7536 
(610)385-3016 

(215)348-9222 
(215)345-6610 
(717)788-5887 
(717)78&-5887 
(717)788-5383 

(814)371-5100 
(814)371-7070 
(412)628-9962 

(717)348-8782 
(717)346-«511 
(717)343-^771 
(717)346-8782 
(717)259-7760 
(717)223-8238 
(717)421-2141 
(717)362-3476 
(717)733-8696 

(717)733-0566 
(717)733-8696 

(      )      - 


(814)8^1116 
(814)dro-6666 
(814)864-4811 
(814)866-1004 
(814)825-3100 
(8l4)868-«246 
(814)833-3157 
(610)521-9800 

(215)521-6650 
(717)938-6200 
(717)938-6200 
(610)524-8811 
(215)524-9000 
(717)642-8212 

(215)945-9919 
(412)329-8555 

(412)438-8594 
(215)285-<4723 
(814)437-«)61 
(215)524-5500 

(215)296-4343 

(717)337-2000 

(717)337-2400 

(717)334-1188 
(717)334-3141 
(717)334-1103 
(717)334-8121 

(412)444-8700 
(717)469-0631 
(717)469-0661 

(717)597-8164 
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PA0022    FRIENDSHIP  INN  -. 

PAN  AMERICAN  MOTEL  INC  

PR0020    HOTEL  EL  ROSAL  

PR0026    EL  PASO 

PR0024    LA  HACIENDA  JUANITA  

PR0007    HOUDAY  INN  MAYAGUEZ  ... 

PR0023    HOTEL  JOYUDA  BEACH  

PR0022    HOTEL  LA  PALMA  

PR0001     DAY-SINN  

PR0028  HOTEL  CARIBE  PLAYA  INC  . 
PR0010  PONCE  HILTON  &  CASINO  .. 
PR0027    THE      HORNED      DORSET 

PRIMAVERA  HOTEL. 
PR0025    MARINA  DE  SALINAS  INC  ... 

PR0005    ARCADE  INN  

PR0018    HOTEL  RADISSON 

NORMANDIE. 
PR001 1     RADISSON        AMBASADOR 

PLAZA  HOTEL  &  CASINO. 
PR0012    RAMADA  HOTEL  CONDADO 
PR0004    HOTEL      PARADOR      CASA 

GRANDE. 

PR0002    HOTEL  EL  CACIQUE  

PW0001     PALAU  PACIFIC  RESORT  ... 
RWOOl    THE    BAY    VOYAGE    NEW- 
PORT OVERLOOK. 
RI0002    COURTYARD  BY  MARRIOTT 
RI0003    HOWARD  JOHNSON  LODGE 

RI0020    THE  GREENHOUSE  INN  

RI0035    NEWPORT     COMFORT     INN 

AND  CONFERENCE  CENTER. 

RI0004    ADMIRAL  BENBOW  INN  

RI0005    ADMIRAL  FITZROY  INN  

RI0009    BEST  WESTERN  MAINSTAY 

INN. 

RI0006    CLIFFSIDE  INN  

RI0024    INN  ON  LONG  WHARF  

RI0025    INN  ON  THE  HARBOR  

RI0007    JAILHOUSE  INN  

RI0010    Mia  STREET  INN  

RI0008    MOTEL  6  

RI0027    NEWPORT     BAY     CLUB     & 

HOTEL. 
RI0023    NEWPORT  ISLANDER 

DOUBLETREE  HOTEL. 
RI0022    NEWPORT  MARRIOTT 

HOTEL. 

RI0028    NEWPORT  ON  SHORE  

RI0029    OCEAN  CLIFF  I  &  I  I  TIME 

SHARE. 

RI0021    SUSSE  CHALET  

RI0011     VILLA  LIBERTY 

RI0028    WELLINGTON    YACHT    AND 

RACQUET  CLUB. 

RI0012    YANKEE  PEDDLER  INN 

Rt0014    FOUNDER'S  BROOK  MOTEL 

ft  SUITES. 

RI0013    RAMADA  INN  

HI0019    DAYS  HOTEL 

RI0018    MARRIOTT  HOTEL 

RI0033  SUSSE  CHALET  SMITHFIELD 
Rt0032  THE  ADMIRAL  DEWEY  INN  ... 
RI0030    HOLIDAY      INN      AT      THE 

CROSSING. 
RI0015    HOWARD  JOHNSON  LODGE 
RI0036    JOHNSON  AND  WALES  AIR- 
PORT HOTEL. 
RI0016    MARRIOTT  RESIDENCE  INN 

RI0031    SHERATON  TARA 

RI0034  SUSSE  CHALET  WARWICK  .. 
RI0017    WOONSOCKET  MOTOR  INN 

SCOOOI    COMFORT  INN 

SC0212    COMFORT  SUITES  

SC0002    DAYS  INN  

SC0003    DELUXE  INN  „ 

SC0004    HO  JO  INN 

SC0145    HOLLEY  HOUSE  INN  

SC0005    THEWILUXDXINN  

SC0006    CAPE  COD  INN 

SC0007    HOWARD  JOHNSON'S  

SC0008    PARK  INN  INTERNATIONAL 

UNIVERSITY. 

SC0148    QUALITY  INN 

SC0009    HOLIDAY  MOTEL „... 

SC0010    WINTONINN  


POBOX  641  

POBOX  7  

POBOX  682  

PO  BOX  777  ... 
POBOX  2701  .... 
POBOX  1660  .... 
PO  BOX  1660  .... 

HC  764^90  '.!!! 
PO  BOX  7419  .... 
POBOX  1132  .... 

PO  BOX  364386 

POBOX  50059  .. 

POBOX  616  ".I! 

POBOX  3046  ... 
POBOX  308  


RT.  1 16  . 


PO  BOX  2875 


POBOX  5022 


10835  JOHN  WAYNE  DR 
RD.  2  KM.  84  HM.  9 


RD.  2  KM.  109  HM.  8 

RD.  105  KM.  23  HM.  5 

RD.  2  KM.  149  HM.  9 

RD.  102  KM.  1 17      

MENDEZ  VIGO  ft  PERAL 

RT.  1  KM.  123  HM.  5  

RD.  3  KM.  112  HMjl  

STGO.  OE  LOS  C/WALLEROS-PLAYA 
80.  BARRERO  RD.  429  KM.  3.0  


G-8  BO.  PLAYA 

8  TAFT 

MUNOZ  RIVERA  &  ROSALES 

1369  ASHFORD  AVE 


1045  ASHFORD  AVE  .. 
RT.  612  KM.  0  HM.  3  .. 

RT.  368KM.  10HM.3 

KOROR ™ 

150  BAY  VIEW  DR 


9  COMMERCE  DR 
351  W.  MAIN  RD  ... 

30  WAVE  AVE  

936  W.  VAIN  RD  ... 


93  PELHAM  ST  

398  THAMES  ST  .'. 

151  ADMIRAL  KALBFUS  RO 


2  SEAVIEW  AVE  

142  LONG  WHARF 

359  THAMES  ST  . 

13  MARLBOROUGH  ST 

75  Mia  ST  

249  CONNEa  HWY  ...... 

337  Thames  st 


GOAT  ISLAND 


25  AMERICA'S  CUP  AVE 


405  THAMES  ST 
RICK3E  RD  


NETC  BUILDING  1290  NAVY  BASE 

22  LIBERTY  ST 

543  THAMES  ST 


113TOUROST 
314  BOYD'S  LN 


144  ANTHONY  RD  _.. 

200  INDIA  ST  ..... 

CHARLES  AT  ORMS  ST  .„.. 

68  MATUNUCK  BEACH  Rd" 
801  GREENWICH  AVE  


20  JEFFERSON  BLVD 
2081  POST  RD 


504  KILVERT  ST  

1850  POST  RD 

36  JEFFERSON  BLVD _„ 

333  CUNTON  ST 

2660  COLUMBIA  HWY  

3708  RICHLAND  AVE.  US  HWY. 
1204  RICHUND  AVE.  W  

iw8  WHISKEY  RD.s!Zir^ 

235  RICHLAND  AVE  

100  COLLETON  AVE  

4020  CLEMSON  BLVD  


3430  N.  MAIN  ST 

3509  CLEMSON  BLVD 

701  N.  MAIN  ST  

1003  MARLBORO  AVE 


GREENCASTLE  PA  17225-  „ 

HATILLO  PR  00669- 

HORMIGUEROS  PR  00660- 

ISABELA  PR  00662- 

MARICAO  PR  00606-  ... 

MAYAGUEZ  PR  00680-6328  

MAYAGUEZ  PR  00581- 

MAYAGUEZ  PR  00681-  

MERCEDITA-PONCE  PR  00715- 

PATILLAS  PR  0072>- 

PONCE  PR  00732- 

RINCON  PR  00677-  

SALINAS  PR  00936-4386  

SAN  JUAN  PR  00911- 

SAN  JUAN  PR  00902- 


SAN  JUAN  PR  00907-  . 

SAN  JUAN  PR  00908-  . 
UTUADO  PR  00641-  .„ 


YAUCO  PR  00698-  

REPUBLIC  OF  PALAU  PW  96940-  . 
JAMESTOWN  Rl  02835-  „.. 


MIDDLETOWN  Rl  028*0- 
MIDDLETOWN  Rl  02840- 
MIODLETOWN  Rl  0284O- 
MIDDLETOWN  Ri  02842- 


NEWPORT  Rl  02840-  . 
NEWPORT  Rl  0284O-  , 
NEWPORT  Rl  02840-  . 


NEWPORT 
NEWPORT 
NEWPORT 
NEWPORT 
NEWPORT 
NEWPORT 
NEWPORT 


Rl  02840- 
Rl  02840- 
R1  02840- 
Rl  02840- 
Rl  02840- 
RI0284&- 
Rl  02840- 


NEWPORT  Rl  02840- 

NEWPORT  Rl  02840-  - 

NEWPORT  Rl  02840- 

NEWPORT  Rl  0284O- „. 


NEWPORT  Rl  02840- 

NEWPORT  Rl  02840- 

NEWPORT  Rl  02840- 


NEWPORT  Rl  02840- 

PORTSMOUTH  Rl  02871- 

PORTSMOUTH  Rl  02871-  

PROVIDENCE  Rl  02903-  

PROVIDENCE  Rl  02804- 

SMITHRELO  Rl  02917- 

SOUTH  KINGSTOWN  Rl  02879- 
WARWICK  Rl  02886-  

WARWICK  Rl  02888-  „. 

WARWICK  Rl  02886-  

WARWICK  Rl  02886-  

WARWICK  Rl  20886-  .. 

WARWCK  Rl  02888-  

WOONSOCKET  Rl  02895- 

AIKEN  SC  29801- 

AIKEN  SC  29801- 

AIKEN  SC  29801-  . . 

AIKEN  SC  29802- 

AIKEN  SC  2980»- 

AIKEN  SC  29801- 

AIKEN  SC  29801- 

ANDERSON  SC  29621- 

ANDERSON  SC  29623-  

ANDERSON  SC  29621- 

« 

ANDERSON  SC  29621-  

BAMBERG  SC  29003- 

BARNWEa  SC  29812- 


(717)597-0021 

(809)898-4396 

(       )       - 

(809)872-7277 

(809)838-2550 

(809)83a-1100 

(809)851-6650 

(809)834-3800 

(809>641-1000 

(809)839-6339 

(609)259-7777 

(809)823-4030 

-(809)752-8^84 
(609)725-0668 
(809)729-2929 

(809)721-7300 

(809)723-8000 
(809)894-3939 

(809)856-0345 
(680)488-2591 
(401)423-1886 

(401)849-8000 
(401  >d49-2000 
(401)846-0310 
(401)846-7600 

(401)846-4256 
(401)846-4256 
(401)849-9880 

(401)847-1811 
(401)847-7800 
(401)849-6789 
(401)847-4638 
(401)849-9500 
(401)848-0600 
(401)849-8600 

(401)849-2600 

(401)849-1000 

(401)849-1500 
(401)848-6667 

(401)841-0800 
(401)846-7444 
(401)849-1770 

(401)846-1323 
(401)683-1244 

(401)683-3600 
(401)272-5577 
(401)272-2400 
(401)232-2400 
(401)783-2090 
(401)732-6000 

(401)467-9800 
(401)739-3000 

(401)737-7100 
(401)738-4000 
(401)941-6600 
(401)762-1224 
(803)642-5692 
(803)641-1100 
(803)649-5524 
(803)642-2840 
(803)649-5000 
(803)648-4265 
(803)64^-1377 
(803)224-4464 
(803)226-3457 
(803)225-3721 

(803)226-1000 
(803)245-2426 
(803)259-7181 


SCB012 
9C0194 
SCQ013 
8CQ204 
SC0194 
SC0156 
908016 
SC0017 
SC0023 
SC0014 
SCOOSO 
SC0018 


HOWARD  X)HNSON 

MARLBORO  MN 

ECONOLOOQE 

COLONY  INN 


BEST  WESTERN  INN 

BRAStNGTON  HOUSE  B  «  B 

COMFORT  INN 

COMFORT  INN  RIVERVIEW 

DAYS  INN 

HAMPTON  INN 


HAMPTON  INN  AIRPORT 

HOUOAY  INN  RIVERVIEW  ... 
HOWARD  JOHNSONS   EN- 
TERPRISE. 

SC0135    INDIQO  INN  „  _ 

300019    KING  CHARLES  INN  BEST 

WESTERN. 
SC0163    KINGS  COURTYARD  INN  __. 

LA  OUINTA  INN 

LODGE  ALLEY  INN 

MAJSON  OU  PRE'  -... 

MOTEL  6 

OMNI  HOTEL 

QUEEN  VICTORIA  INN  

SHERATON  INN  CHARLES- 


SC0015 
SC01S0 
900133 
SCd021 
SC0186 
SC0137 
SC8214 
TON. 

scooe2 

SC0136 
WA022S 
SC0024 
SC0192 
SC0Q2S 
SC0Q26 
SC0Q27 
SC0184 


TOWN  AND  COUNTRY  INN 

VENDUE  INN 

OMNI  HOTEL 

WNCHERAW 


COMFORT  INN 

DAYS  INN  

BRADBURY  SUITES 

BUDQETEL  INN  WEST 

CHESTNUT  COTTAGE  BED 
AND  BREAKFAST. 

9C0138    CLAUSSENS  INN  

COMFORT  INN 


sceiss 

SCei65 

SCOOm  EOONO  LODGE  NORTi+ 
EAST. 

SC0146  ECONOMY  INNS  OF  AMER- 
ICA. 

SC0164    EMBASSY  SUITES 

8C0030    FAIRGROUND  PLAZA 

HOTEL. 
SCflOSI     HOUDAY  INN  NORTHEAST  . 


CORONET  MOTEL 

DAYS  INN  

EOONO     LODGE 


RT  1.  BX  1058 


SC0032 

SC0166 
9C0034 
SC0033 
SC0035 
SC0211 
SC0036 
SC01S7 

WEST 
SC0167 

EAST. 
SC0162 
SC0037 
SC0038 
9C0039 
SC0158 

scoiez 

SC0040 
SC0168 
SC0140 
SC0139 
SC0169 
SC0044 
SC0193 
SC004S 
RttTT 
SC0170 
SC0048 
SC0042 
SC0205 
SC0046 
SC0181 
SC0043 
SC0041 
SC0047 
SC0M9 


KINGS  MOTOR  LODGE 

LA  OUINTA  MOTOR  INN  _... 
MARRIOTT  COURTYARD  _.. 

MARRIOTT  HOTEL  _.. 

MOTEL  6 „ :. 

OUALITY  INN  NORTHEAST  . 

RAMAOA  HOTEL  _ 

RED  ROOF  INN  COLUMBIA 

RED    ROOF    INN    NORTH- 
RESIDENCE  INN 

TRAVEL  LODGE 

BUDGET  INN _ 

BIG  APPLE  INN  

HOLIDAY  INN  EXPRESS  ... . 

DAYS  INN  AIRPORT 

DAYS  INN  EASLEY  

STAR  MOTEL  

CARNOOSIE  INN  

THE  INN  ON  MAIN 

COMFORT  INN  ..... 

EOONO  LODGE 

EOONO  LODGE  SOUTH 

FAIRFIELD    INN    BY    MAR- 


HAMPTON  INN  

HERITAGE  PLACE 

HOUDAY  INN 

MOTEL  6  #1250  __ 
«ED  ROOF  INN  __ 
SLEEP  INN 


CAROWINOS 


SUPER  8  MOTEL 

TRAVELERS  INN „ 

YOUNGS  PLANTATONINN  .  J 
BEST  western! 


PO  BOX  5688 


POfiOX400S 


POBOXM8S 


i 


1 


UMI 


^«MY.  15  A  401  BYPASS 

1153  S.  MAIN  ST 

2020  W.  DEKALB  ST 

1540  SAVANNAH  HWY  „ 

J28  E.  BAY  ST 

5056  N.  ARCO  LN 

144  BEE  ST 

155  MEETING  ST 

145  MEETING  ST 

1701  ARCO  LN 

SAVANNAH  HWY 

!50  SPRING  ST _ 


DNE  MAIDEN  LN  ..... 
!37  MEETING  ST 

98  KING  ST  _. 


'499  LA  OUINTA  LN 

95  E.  BAY  ST  „ 

117  E.BAY  ST 


1IC58  SAVANNAH  HWY  . 

30  MARKET  ST  

108  KING  ST  

70  LOCKWOOD  DR  _. 


:  008  SAVANNAH  HWY 

■  9  VENDUE  RANGE  „_ 

■  30  MARKET  ST 

i  21  SECOND  ST 

l*-26  HWY.  56  EXIT  52  .. 

•►26  &  HWY.  56 

K25  TWO  NOTCH  RD  . 
91 1  BUSH  RIVER  RO  _ 
<718  HAMPTON  ST  


BEAUFORT  SC  29902- 

BENNETrSVtLLE  SC  29902- , 

BteHOPVILLE  SC  29010-  

CAMDEN  8C  29020- 

CHARLESTON  SC  29407-  _.„ 
CHARLESTON  SC  29401-  .._. 
CHARLESTON  SC  29418-  _„ 
CHARLESTON  SC  29401-  .„. 
CHARLESTON  SC  29401-  ..._ 
CHARLESTON  SC  29403-  „_. 
CHARLESTON  SC  29418-  _._ 
CHARLESTON  SC  29407-  ..„ 
CHARLESTON  SC  29403-  ...„ 

CHARLESTON  SC  29401-  . 
CHARLESTON  SC  29401-  _... 


CHARLESTON 
CHARLESTON 
CHARLESTON 
CHARLESTON 
CHARLESTON 
CHARLESTON 
CHARLESTON 
CHARLESTON 


SC  29401- 
SO  29420- 
SC  29401- 
SC  29401- 
SC  29407- 
SC  29401- 
SO  29401-  , 
SC  29403-  , 


i  303  GREENE  ST 

t  99  PINEY  GROVE  RD  _. 

t  320  N.  MAIN  ST  _^ 

K7  BUSCH  RIVER  RO 

7  ?00  TWO  NOTCH  RO  ...... 

1  r76  BURNING  TREE  RD  . 


i  »  STONERIDGE  OR 
ens.  ASSEMBLY  ST 


7  510  TWO  NOTCH  RD 

!  »1  FOREST  DR  

1  (35  GARNER  LN _. 

3  17  ZIMALCREST  DR  _ 
t  !00  HAMPTON  ST 


CHARLESTON  SC  29407- 
CHARLESTON  SC  29401- 

CHASSC  29401- 

CHERAW  SC  29520- 


CLINTON  SC  29325- 

CLINTON  SC  29325- 

COLUMBIA  SC  29223- 

COLUMBIA  SC  29210-  „.  _ 
COLUMBIA  SC  29201- 


COLUMBIA  SC  29205- 
COLUMBIA  SC  29210- 
COLUMBIA  SC  29203- 
CCNJJMBIA  SC  29210- 
COLUMBtA  SC  29206- 

COLUMBIASC  29210- 


1  44  BUSH  RIVER  RD 

1  09  HORSESHOE  DR  

8  05  TWO  NOTCH  RD [ 

1  I  BERRYHILL  RD  

7  180  TWO  NOTCH  RD 

1  0  STONE  RIDGE  DR 

2  '10  BUSCH  RIVER  RD 

H  Iff.  501  BYPASS : ." 

7  6  WASHINGTON  ST " 

^  }5  EXIT  193  &  SC  HWY.  9 

11  86  E.  MAIN  ST 
i;  1  DAYS  INN  DR 


4;  37  CALHOUN  MEMORIAL  HWY 

*  7  COLUMBIA  RD 

31  5  MAIN  ST  : 

I-  »  4  US  52  

2  51  W.  LUCAS  ST 

l-p5  AND  US  76 . 

140  DUNBARTON  DR " 

II  26  W.  LUCAS  ST 

3f9  S.  IRBY  ST 


COLUMBIA 
COLUMBIA 

COLUMBIA 
COLUMBIA 
COLUMBIA 
COLUMBIA 
COLUMBIA 
COLUMBIA 
COLUMBIA 
COLUMBIA 
COLUMBIA 


SC  29210- 

SC  29201- 


SC  29206-  .„ 
SC  29206- _. 
SC  29210-  _.. 
SC  29210-  ._ 
SC  29201-  ..„ 
SC  29210-  _., 
SC  29223-  .... 
SC  29223-  .... 
SC  29210-  . ... 


II  34  W.  LUCAS  ST 

a  90  DAVID  MCLEOD  BLVO 
^  6  »  US  52 


II  32  W.  LUCAS  ST 

Jl  NOTION  1-95  &  US  52 

•^  6  »  US  76 

34  S2  HWY.  21 


COLUMBIA  SC  29223- 

COLUMBIA  SC  29210-  .„:. 

COLUMBIA  SC  29210- 

CONWAY  SC  29526- 

OARUNGTON  SC  29532-  „ 

DILLON  SC  2953fr- 

DUNCAN  SC  29334- 

EASLEY  SC  29640- 

EASLEY  SC  29640- 

EDGERELD  SC  29824-  

EDGEFIELD  SC  29824-  

FLORENCE  SC  29502- 

FLORENCE  SC  29502- 

FLORENCE  SC  29501- 

FLORENCE  SO  29501- 


FLORENCE  SC  29501- 
FLORENCE  SC  29501- 
FLORENCE  SC  29502- 
FLORENCE  SC  29501- 
RjORENCE  SC  29501- 
HOROCE  SC  29502- 
FLORENCE  SC  29501- 
FLORENCE  SC  29602- 
FLORENCE  SC  29502- 
FORT  MILL  SC  29715- . 


(803)S84-eeeo 

(803)428-^200 
(803)432-S50e 
(803)571-«t00 
(803)722-1274 
(803)554-6485 
(803)577-2224 
(803)722-8411 
(803)723-4000 
(803)564-7154 
(803)556-7100 
(803)722-4000 

(803)577-5900 
(803)723-7451 

(803)723-7000 
(803)797-6181 
(803)722-1611 
(803)723-8691 
(803)556-€144 
(803)722-4900 
(803)720^2944 
(803)723-3000 

(803)571-1000 

(803)577-7970 

(      )      - 

(803)833-6600 

(80^833-6558 

(809833-6800 

(803)736-6666 

(803)796-^222 

(803)25fr-1718 

(803)765-0440 
(803)796-0500 
(809754-1«6 
(803)772-6672 
(803)786-6544 

(803)798^«210 

(803)252-6700 
(803)252-2006 

{809)736-3000 
(803)790-1133 
(803)796^9590 
(80^731-2300 
(80^771-7000 
(80^772-4910 
(803)736-1600 
(803)736-6600 
(803)798-8220 

(803)736-0650 

(803}77»-7000 
(803)796-6665 
(803)347-^151 
(803)393-8990 
(803)774-6111 
(803)433-1122 
(803)659-9902 
(803)269-1311 
(803)637-»44 
(80^637-3678 
(803)665^4568 
(803)66&-8S58 
(803)662-7712 
(803)669-1666 

(809662-7000 
(803)662-0461 
{803)665-456$ 
(803)667-4100 
(809678-«0QQ 
(809662-8668 
(803)661-7267 
(803)666-295 
1803)66»-417t 
1809548-8000 
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SC0050    BEST  WESTERN  GAFFNEY  . 

SC0051     COMFORT  INN 

SC0052    CAROLINIAN   INN  A  CLAR- 
ION. 

SC0053    DAYS  INN 

SC0201     ECONO  LODGE  

social     HOLIDAY  INN  EXPRESS  

SC0147    BEST  WAY  MOTEL  „ 

SC0054    CAMELOT  INN 

SO0200    COMFORT  INN  EXECUTIVE 
CENTER. 

SC0059    COURTYARD  BY  MARRIOTT 

SC0055    DAYS  INN  

SC0060    FAIRFIELD    INN    BY    MAR- 
RIOTT. 

SC0062    GREENVILLE  HILTON 

HOTEL. 

SC0061     HAMPTON  INN  

SC0063    HOLIDAY     INN     HAYWOOD 
AREA. 

SC0064    HYATT  REGENCY  HOTEL  ... 

SC0056    LA  OUINTA  ™.. 

SC0057    MARRIOTT  AIRPORT  

SC0058    MOTEL  6 

SC0195    OUALITY  INN  HAYWARD  

SC0160    RED  ROOF  INN  #095 

SC0188    RESIDENCE     INN    GREEN- 
VILLE. 

SC0210    COMFORT  INN 

SC0065    HOLIDAY  INN  

SC0066    INN  ON  THE  SQUARE 

SC0067    COMFORT  INN 

SC0068    LANDMARK  MOTOR  INN  

SC0149    CRYSTAL  SANDS  

SC0152    HOLIDAY  INN  EXPRESS  

SC0191    COMFORT  INN 

SC0074    FAIRFIELD    INN    BY    MAR- 
RIOTT. 

SC0187    HILTON  RESORT 

SC0070    HYATT    REGENCY    HILTON 
HEAD. 

SC0071    MOTEL  6 

SC0213    RADISSON  SUITE  RESORT  . 

SC0072    RED  ROOF  INN 

SC0073    SHONEYS  INN -,... 

SC0171    WESTIN  RESORT  a  VILLAS 

SC0172    OCEAN  INN  APARTMENTS  . 

SC0075    TRAVEL  INN  

SC0076    DAYS  INN  

SC0C77    HOLIDAY  INN  OF  CAMDEN  . 

SC0078    SHONEYS  INN 

SC0202    COMFORT  INN  

SC0079    MANNING  ECONOMY  INN  ... 

SC0080    COMFORT  INN 

SC0183    COMFORT  INN  EAST  

SC0141     GUILDS  INN 

SC0081     HAMPTON  INN  MT.  PLEAS- 
ANT. 

SC0082    HOLIDAY  INN  CHARLESTON 

SC0083    RAMADA  INN 

SC0084    SHEM  CREEK  INN  

SC0085    CADILLAC  COURT 

SC0086    EMERALD  SHORES  MOTEL 

SC0087    HENDRIX  HOUSE  

SC0153    HOLIDAY       INN       OCEAN- 
FRONT. 

SC0091     KNIGHTS  INN  

SC0088    MYRTLE  BEACH  HILTON 

SC0089    OCEAN  FRONT  MOTEL  

SC0092    RADISSON  RESORT  

SC0090    SHERATON  MYRTLE 

BEACH  RESORT. 

SC0093    YACHTSMAN  RESORT 

HOTEL. 

SC0094    BEST  WESTERN 

NEWBERRY  INN. 

SC0190    COMFORT  INN 

SC0095    DAYS  INN  

SC0096    ECONOMY  INN  

SC0173    CHARLESTON     SUPER     8 
MOTEL 

SC0098    CRICKET  INN  

SC018S    HOLIDAY     INN     EXPRESS 
NORTH  CHARLESTON. 

SC0099    MASTERS  ECONOMY  INN  ... 


PO  BOX  544 


PO  BOX  6165 


PO 
PO 
PO 


BOX 
BOX 
BOX 


970 
57  .. 
97  .. 


RT  1  BOX  405  . 


100  ELLIS  FERRY  RD 

143  CORONO  DR  

706  CHURCH  ST  


210  CHURCH  ST.  HWY.  17  N 
401  GOOSE  CREEK  BLVO  .... 

103  REDBANK  RD  

1304  POINSETT  HWY  

4500  AUGUSTA  RD  _ 

540  PLEASANTBURG  DR  

70  ORCHARD  PARK  DR  

3905  AUGUST  RD  _.. 

60  ROPER  MOUNTAIN  RD  .... 


45  W.  ORCHARD  PARK  DR 


246  CONGAREE  RD 
850  CONGAREE  RD 


220  N.  MAIN  ST  

31  OLD  COUNTRY  RD  .- 

1  PKWY.  E 

224  BRYCE  RD ..„. 

50  ORCHARD  PARK  DR 

2801  LAURENS  RD  

48  MCPRICE  CT  „.... 


1215  NE  HWY.  72  BYPASS 

1014  MONTAGUE  AVE 

104  E.  COURT  ST 


US  15  4  SC  151  

130  SHIPYARD  DR  .... 
40  WATERSIDE  OR  ... 
2  TANGLEWOOD  DR 
9  MARINA  SIDE  OR  ~. 

23  OCEAN  LN  

OIE  HYATT  OR 


830  WILLIAM  HILTON  PKWY 

12  PARK  LN  

5  REGENCY  PKWY  

200  MUSEUM  ST  

2  GRASSLAWN  AVE  

1100  PAVILION  BLVO 

621  N.  HARPER  ST 

S.  601  4  1-20 

US  1  S  


1-65  AND  HWY.  261.  EXIT  119 


US  76  AND  501  BYPASS  ...... 

310  US  HWY.  17  N.  BYPASS  . 

101  PITT  ST  „... 

255  JOHNNIE  DODOS  BLVO  . 


250  JOHNNIE  DODDS  BLVO  .... 
301  JOHNNIE  DODDS  BLVO  ._. 

1401  SHRIMP  BOAT  LN  

202  N.  OCEAN  BLVO 

404  N.  OCEAN  BLVO 

404  14TH  AVE.  S  „. 

415  S.  OCEAN  BLVO 

3622  HWY.  501  W 

10.000  BEACH  CLUB  DR  

510  N.  OCEAN  BLVO 

9800  LAKE  DR  

2701  S.  OCEAN  BLVO 

1400  N.  OCEAN  BLVO .•. 

1147  WILSON  RO  : _. 

1-26  4  HWY.  34 

2721  WINNSBORO  RO 

2311  ASHLEY  PHOSPHATE  RD 

7415  NORTHSIDE  DR __. 

2070  MCMILLAN  AVE 


6100  RIVERS  AVE 


GAFFNEY  SC  29340- 

GAFFNEY  SC  29341- 

GEORGETOWN  SC  29440- 

GEORGETOWN  SC  29440- 
GOOSE  CREEK  SC  29445- 
GOOSE  CREEK  SC  2944&- 
GREENVILLE  SC  29609-  ... 
GREENVILLE  SC  29605-  ... 
GREENViaE  SC  29607-  ... 

GREENVILLE  SC  29615-  ... 
GREENVILLE  SC  29604-  ... 
GREENVILLE  SC  29615-  ... 

GREENVILLE  SC  29615-  ... 

GREENVILLE  SC  29507-  .., 
GREENVIUE  SC  29607-  .. 


GREENVILLE 
GREENVILLE 
GREENVILLE 
GREENVILLE 
GREENVIUE 
GREENVILLE 
GREENVILLE 


SC  29604- 
SC  29607- 
SC  29607- 
SC  29606- 
SC  29615- 
SC  29607- 
SC29615- 


GREENWOOD  SC  29649-  

GREENWOOD  SC  29646-  

GREENWOOD  SC  29646-  

HARDEEVILLE  SC  29927- 

HARTSVIUE  SC  29550- 

HILTON  HEAD  SC  29928-  

HILTON  HEAD  SC  29926-  

HILTON  HEAD  ISLAND  SC  29928- 
HILTON  HEAD  ISLAND  SC  29928- 

HILTON  HEAD  ISLAND  SC  29938- 
HILTON  HEAD  ISLAND  SC  29928- 

HILTON  HEAD  ISLAND  SO  29928- 
HILTON  HEAD  ISLAND  SC  29928- 
HILTON  HEAD  ISLAND  SC  29928- 
HILTON  HEAD  ISLAND  SC  29928- 
HILTON  HEAD  ISLAND  SC  29938- 

ISLE  OF  PALMS  SO  29451-  

LAURENS  SC  29360- 

LUGOFF  SC  29078- 

LUGOFF  SC  29078- 

LUGOFF  SO  29078- 

MANNING  SC  29102- 

MANNING  SC  29102- ™.. 

MARION  SC  29571-  _..... 

MT.  PLEASANT  SC  29464-  

MT.  PLEASANT  SC  29464-  „. 

MT.  PLEASANT  SC  29464- 


MT.  PLEASANT  SC  29464- 
MT.  PLEASANT  SC  29464- 
MT.  PLEASANT  SC  29464- 
MYRTLE  BEACH  SC  29577- 
MYRTLE  BEACH  SC  29577- 
MYRTLE  beach  SC  29577- 
MYRTLE  BEACH  SC  29577- 


MYRTLE  BEACH  SC  29577-  

MYRTLE  BEACH  SC  29577- 

MYRTLE  BEACH  SC  29577-  ...„ 

MYRTLE  BEACH  SC  29577-  

MYRTLE  BEACH  SC  29577-  

MYRTLE  BEACH  SC  29577-  

NEWBERRY  SC  29108- 

NEWBERRY  SO  29108- 

NEWBERRY  SO  29108- 

NEWBERRY  SC  29108- 

NORTH  CHARLESTON  SC  29418- 

NORTH  CHARLESTON  SC  29418- 
NORTH  CHARLESTON  SC  29405- 


NORTH  CHARLESTON  SC  29418- 


(803)489-1699 
(803)487-4200 

(803)546-5191 

(803)546-8441 
(803)797-6200 
(803)572-9500 
(803)271-1700 
(803)277-8430 
(803)271-0060 

(803)234-0300 
(803)277-4010 
(303)297-9996 

(803)232-4747 

(803)288-1200 
(803)297-6300 

(803)23&-1234 
(803)298-3500 
(803)297-0300 
(803)277-6630 
(803)297-9000 
(803)297-4456 
(803)297-0099 

(803)223-2838 
(803)223-4231 
(803)223-4488 
(803)784-2188 
(803)332-2611 
(803)842-2400 
(803)842-8888 
(803)842-6662 
(803)842-4800 

(803)842-8000 
(803)785-1234 

(803)785-2700 
(803)686-5700 
(803)686-6808 
(803)681-3656 
(603)681-4000 
(803)886-4687 
(808)984-0558 
(803)438-6990 
(803)438-9441 
(803)438-4961 
(803)473-7550 
(803)473-4021 
(803)423-0516 
(803)884-5853 
(803)881-0510 
(803)881-3300 

(8031384-6000 
(803)834-1411 
(803)881-1000 
(803)448-5143 
(803)448-3276 
(803)448-2755 
(803)448-4481 

(803)236-7400 
(803)44»-5000 
,  (803)626-9473 
(803)449-0006 
(803)448-2518 

(803)448-1441 

(803)276-5850 

(803)276-1600 
(803)276-2294 
(803)276-2212 
(803)572-2228 

(803)572-6677 
(803)554-1600 

(803)744-3530 


UMI 
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SOOlOe    «40TEL  6 _  . . 

SCO0e7    NORTHWOOOS  ATRIUM  INN 

SCBtOI    OUALTTY  SUITES 

SC0174    RADISSON   INN   CHARLES- 
TON AIRPORT. 

SC0108    RAMAOA  INN „. 

RED  ROOF  INN 

RESIDENCE  INN 

SIESTA  MOTOR  LODGE  ■■■... 
CHERRY  GROVE  MANOR  ... 

COMFORT  INN  

HOLIDAY  INN  

LIBERTf  HALL  INN 

DAYS  INN 

ECONO  LODGE  

RIDGELANO  COMFORT  INN 

BESTV/AY  INN  

DAYS  INN  .. 

ECONO  LODGE  .._ 

HAMPTON  INN 

HOLIDAY  INN  ROCK  HIU 

REGENCY  INN  

RODEWAY  INN  

THE  BOOK  a  SPINDLE  B  « 


SC0103 
SC0t04 
SC0YQ5 
SC0106 
SC0199 
SC0t07 
SC0142 
SC0175 
SC01B9 
SC0196 
SC0108 
SC0109 
SC0203 

sconi 

SC01$4 
SC0110 
SC0207 
SC0143 

8. 
5C0112 
SC0159 


ASHLEY  INN 

HOWARD     JOHNSON     RE- 
SORT HOTEL 

SC01 13    RAMADA  INN 

TARA  INN  

DAYS  INN 


SCD114 
SC0176 
SC0115 
SC011« 
SC0120 
SC0177 

scone 

SC0151 


COMFORT  INN 

COMFORT  INN  WEST  

COURTYARD  BY  MARRIOTT 

ECONO  LODGE 

HAMPTON  INN 

HOLIDAY  INN 

SPARTANBURG  WEST. 

SC0117    M0TEL6..._ 

SC020e    OUAUTY  HOTEL  AND  CON- 
FERENCE CENTER. 

SC01 18    RAMADA  INN 

SC0179    RESIDENCE  INN 

SPARTAKBURG. 

SCOieO    WILSON  WORLD 

BEST  WESTERN 

COMFORT  INN . 

pCONO  LODGE  »SC141    

HCLIDAV      INN      OF      ST. 


RT.t  BX  1820 

RT  3  BX  1410 
POBOX  130 

PO  BOX  501  . 
RT  3  BX  1405 


SC0121 

SC0209 

Sa)178 

SC0206 
GEORGE. 

SC0122    ST. 
MOTEL. 

SC0144    EAST  BRIDGE  INN 

COMFORT  INN 

COMFORT  INN 

ECONO    LODGE    SUMMER- 


GEORGE      ECOr-lOMY 


SC0'.23 
SC0124 
SC0197 
VILLE 
SC0125 
SC0126 
SC0127 
SC0128 
SC0198 
SC0129 
SC0130 


h,i  MILTON  MOTEL 

HOLIDAY  INN  

RAWADA  INN 


COMFORT  INN 

ECONO  LODGE  

HAMPTON  INN  

HOLIDAY     (NN     COLUMBIA 

AIRPORT 
SC0131     SUPER  8 

SC0132    FAIRFIELD  MOTEL  

S00068    ABERDEEN  EAST  SUPER  8 

MOTEL. 
SD0001     BEST  WESTERN  RAMKOTA 

INN  ABERDEEN 
SD0061     COMFORT  iNN  .. .. 

SD0062    HOLIDAY  INN  ^    „ 

SD0057    NORTH  ABERDEEN  SUPER 

8  MOTEL 
SD0059    WEST  ABERDEEN  SUPER  8 

MOTEL 
SD0063    ARLINGTON       SUPER        8 

MOTEL 
SD0002    NORTH  VUE  f/IOTEL 
SD0003    HUNTERS  INN  ... 
S00004    BEAL       HOUSE      BED      « 

BREAKFAST  INN. 
S00006    BEST    WESTERN  STAURO- 1 

UTEINN.  I 


POBOX  386 
POBOX  654 


PO  BOX  838  

PO  ibx  4090  "7.^. 

POBOX  4090  

HR2BOX29  „ 

PC  BOX  289  

POBOX  522  


;  551  ASHLEY  PHOSPHATE  RO 

;  401  NORTHWOOOS  BLVO  

(  225  N.  ARCO  LN  . 
!  991  RIVERS  AVE 

i  934  W.  MONTAGUE  AVE  _ 
1  480  NORTHWOOD  BLVO  _ 
;  B45  NORTHWOOOS  BtVD 

'  344  RIVERS  AVE  . 

i  104  N.  OCEAN  BLVO 

i  571  ST.  MATTHEWS  RO  .... 
*  15  JOHN  C.  CALHOUN  OR 

(  J1  S.  MECHANIC  ST  

1  »9  S.  RIBAUT  RO , 

!■  77  EXIT  65  AND  HWV.  9  ... 
^  WY.  278  AND  1-95  EXIT  21 

t  ST^IVERVIEW  RD 

i  14  RIVERVIEW  RD 

i  i2  RIVERVIEW  RD 

^11  TABER  DR  .. 

2640  N.  CHERRY  RD 

lto7  RIVERVIEW  RD  

L  S  21  BYPAS3,'261  ANDERSON  RD 
a  !6  OAKLAND  AVE 


I-  95  EXIT  102  RD.  400 


015  N.  RADIO  STATION  RD 

8*0  FAIRVIEW  RD  _.  „ 

H26  &  2070  NEW  CUT  RO 

1  0  MOBILE  DR -^ 

7  0  SUNBEAM  RO  . _; 

4  30  COLLEGE  OR 

2  0  INTERNATIONAL  DR 

1f5  JONES  RD 

7  36  ASHEVILLE  HWY  . 


II  00  HEARON  CIR  

9  1 1  FAIRFOREST  RO 

91  27  FAIRFOREST  RD 


IS  8 

6114 


1i  5  MOTEL  DR 

V,  0  E.  BRIDGE  ST.  HWY.  6 


K  05  JOCKEY  CT  ..... 
10  HOLIDAY  DR  ..„. 


71  I 


70  1 


INTERSTATE  OR.  1-95  4  US78 
W.  JIM  BILTON  BLVO 


4  5  S.  MAIN  ST  

Z  90  BROAD  ST  

Z  5  N.  WASHINGTON  ST 

11D9SNIDERSHWY  

1(^7  SNIDERS  HW^  

1®4  CHRIS  DR  

5C  D  CHRIS  DR 


2^6  AUGUST  RD 
DRAWER  449  , 
SE  6TH  AVE 


P<| 
24)5! 


14  X)  8TH  AVE.  NW 


2a  ?3 


27  f7 
77) 


SE  6TH  AVE  ... 

6TH  AVE.  SE  . 

NW  HWY.  281  .. 


S.  HWY.  281 
HWY.  81  S  ... 


HWY.  10 

SIXTH  ST  „ 


3  12 


25  5  E.  6TH  ST  ... 


NORTH  CHARLESTON  SC2B41B-  . 
NORTH  CHARlIsTON  SC  2»4itfr-  . 
NORTH  CHARLESTON  SC  29418-  . 
NORTH  CHARLESTON  SC  29418-  . 

NORTH  CHARLESTON  SC  29418-  . 
NORTH  CHARLESTON  SC  29418-  . 
NORTH  CHARLESTON  SC  29405-  . 
NORTH  CHARLESTON  SC  29405-  . 
NORTH  MYRTLE  BEACH  SC  29582- 

ORANGEBURG  SC  291 15- 

ORANGEBURG  SC  291 16- 

PENDLETON  SC  29670- 

PORT  ROYAL  SC  29935- 

RICHBURY  SC  2972*- 

RIOGELAND  SC  29936- 

ROCK  HILL  SC  29730-  _" 

ROCK  HILL  SC  29730- 

ROCK  HILL  SC  29730- . 

ROCK  HILL  SC  29731- 
ROCK  HILL  SC  29730- 
ROCK  HILL  SC  29730- 
ROCK  Hia  SC  29730- 
ROCK  HILL  SC  29730- 


SANTEE  SC  29142- 
SANTEE  SC  29142- 


SANTEE  SC  29142- 

SANTEE  SC29142- 

SENECA  SC  29678- 

SIMPSONVILLe  SC  29681-  . 
SPARTANBURG  SC  29303- 
SPARTANBURG  SC  29303- 
SPARTANBURG  SC  29301- 
SPARTANBURG  SC  29301- 
SPARTANBURQ  SC  29301- 

SPARTANBURG  SC  29303- 
SPARTANBURG  SC  29303- 

SPARTANBURG  SC  29303- 
SPARTANBURG  SC  29305- 


SPARTANBURG  SC  29301- 
ST.  GEORGE  SC  29477-  _. 
ST.  GEORGE  SC  29477-  _. 
ST.  GEORGE  SC  2944S-  „, 
ST.  GEORGE  SC  29059-  ... 


ST.  GEORGE  SC  29477- 


ST.  MATTHEWS  SC  29135- 
SUMMERTON  SC  29148-  _ 
SUMMERVIUE  SC  29483-  _... 
SUMMERVILLE  SC  29483-  ..„. 

SUMMERVILLE  SC  29483-   . 

SUMTER  SC  29150-  

SUMTER  SC  29 ISO-  

WALTERBORO  SC  29488-  . 
WALTERBORO  SC  29488- 
WEST  COLUMBIA  SC  29169^ 
WEST  COLUMBIA  SC  291 6»- 


WEST  COLUMBIA  SC  29169-     .. 
WINN3BORO  SC  29130-  ...„      „. 
ABERDEEN  SO  57402-4090 

ABERDEEN  SO  57401-2699 

ABERDEEN  SD  57401- _.    „ 

ABERDEEN  SD  57401- 


ABERDEEN  SD  57401-409dT 

ABERDEEN  SD  57402-4090  .. 

ARUN6T0N  SD  57212- 

AVON  SD  57315-9248 

BRITTON  SD  57430-0269 

BROOKINGS  SO  57006-2310 

BROOKINGS  SD  57006-0522  . 


<803)57»-690O 
(803)572-2200 
1803)747-^7300 
(803)744-2501 

(803)744-8281       v 

(803)572-8100 

(805)572-5757 

(803)747-3658 

(803)249-2734 

(603)531-9200 

(803)531-4600 

(803)646-7500 

(803)524-1561 

(803)789-3000 

(803)726-2121 

(803)329-1177 

(803)32»'6Sei 

(603)329-3232 

(803)325-1100 

(803)329-1122 

(803)32»-31S0 

(803)329-2100 

(803)328-1913 

(803)854-3870 
(803)478-7676 

(803)854-2191 
(803)854-3537 
(803)865-0710 
(803)963-2777 
(603)576-2982 
(803)565-2400 
(803)57»-94S0 
(603)576-«080 
(803)576-5220 

(803)573-6309 
(803)578-6530 

(80S)57»-7170 
(803)576-3333 

(803)574-2111 
(803)563-2277 
(803)563-4180 
(803)563-4027 
(803)563-4581 

(803)563-2360 

(803)874-4017 
(803)485-2665 
(803)851-2333 
(803)875-3022 

(803)873-0220 
(603)469-9001 
(803)775-2323 
(803/538-5409 
(603)538-3830 
(803)791-8840 
(603)794-9440 

(803)7a€-«833 
(803)635-4681 
(60S)22»-€005 

(605)229-4040 

(605)226-0097 
(605)225-3600 
(605)22&-2288 

(805)225-1711 

{605)983-4609 

(605)2a6-3S02 
(605)446-5223 
(604)682-6889 

(605)e92-M21 
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COMFORT  INN  

HCXIDAY   INN  OF 


BR(X)K- 


BULLOCK  HOTEL  

OEADWOOD     GULCH     RE- 


HOTEL      & 


SD0064 
SD0065 

INGS. 
S00006 

SD0007 

SORT 
SOOOOe    GOLOIGGERS 

GAMING. 
S00009    JACKPOT      INN       DAKOTA 

AMERICAN  PARTNERSHIPS. 
SD0066    MINERAL    PALACE    HOTEL 

AND  GAMiNa 

SD0010    PFIAIRIE  VISTA  INN  

SD0067    FAULKTON        SUPER        8 

MOTEL. 

SD001 1     LANTERN  INN  MOTEL 

SD0012    PALMER  GULCH  LODGE  

SD0013    HOT    SPRINGS    SUPER    8 

MOTEL  INC. 
SD0014    CROSSROADS     HOTEL     & 

CONVENTION  CENTER. 

S00015    RIVERSIDE  MOTEL  

SD0068    BEST      WESTERN       FOUR 

PRESIDENTS  MOTEL. 

SD0069    HOLY  SMOKE  RESORT  

SD0016    KELLY  INN  

SD0017    BEST    WESTERN    GOLDEN 

HILLS  RESORT. 

SD0018    CROSS  ROADS  INN  

SUPER  8  MOTEL  ..;._. 

COMFORT  INN  „ 

DAYS  INN  MOTEL 

HOLIDAY  INN  OF  MITCHELL 


SD0019 
SD0020 
SD0070 
SD0021 

SD. 
SD0071 


NORTH 


COMFORT       INN 
SIOUX  CITY. 

SD0022    COMFORT  INN 

DATS  INN  

OASIS  INN  

FORT  RANDALL  INN  

BEST  WESTERN  KINGS  INN 

CAPITOL  INN  MOTEL  

COMFORT  INN  

GOVERNORS  INN 

RAMKOTA       INN       PIERRE 
PARKSIDE  DEVELOPMENT. 

SD0028    SUPER  8  MOTEL  

SD0075    PLANKINTON      SUPER      8 
MOTEL 

SD0029    AVANTI  MOTEL  

CASTLE  INN 

COMFORT  INN  RAPID  CITY 

ECONOLODGE 

HOLIDAY        INN        MOUNT 
RUSHMORE  AREA. 
SD0030    HOWARD  JOHNSON  LODGE 

SD0031     RAPID  CITY  HILTON  INN  

SD0032    RUSHMORE    PLAZA    HOLI- 
DAY INN. 

SD0033    SUPER  8  MOTEL  

AIRPORT  HOLIDAY  INN  ...... 

COMFORT  INN  „ 

COMFORT  INN  NORTH 

COMFORT  SUITES  

HOUDAY  INN  CITY  CENTRE 
HOWARD  JOHNSON  HOTEL 

KELLY  INN  

RADISSON  ENCORE  INN 

RAMKOTA  INN  

SIOUX     FALLS     FAIRFIELD 


SD0072 
SD0023 
SD0024 
SD0073 
SD0025 
SD0074 
SO0026 
SD0027 


SD0060 
SD0076 
SD0077 
SD0078 


SD0034 
SD0035 
SD0079 
SD0036 
SD0037 
SO0038 
S00039 
SD0040 
SD0041 
SD0080 

INN. 
SD0081 

INN. 
S00042 
SD0082 
SD0043 
SD0044 
SD0045 
SD0083 
SD0046 
S00084 


SIOUX    FALLS    RESIDENCE 

SIOUX  FALLS  TRAVELOOGE 

SLEEP  INN  

SUPER  8  MOTEL  ...» 

SUPER  8  MOTEL  

LAKEVIEW  PARK  

COMFORT  INN 


DAYS  INN  SPEARFISH 

FAIRFIELD  IN  BY  MARRIOTT 
SPEARFISH. 
SD0085    HOLIDAY 

BLACK  HILLS. 
SD0047    KEUYINN 


POBOX  643 


POBOX  364 


PO  BOX  575 


PO  BOX  744 
POBOX  295 
POBOX  612 

POBOX  833 


POBOX  684 
POBOX  654 
POBOX  880 

PO  BOX  970 
POBOX  86  .. 
POBOX  447 


POBOX  38 
POBOX  67 
POBOX  39 


POBOX  1795 


INN    NORTHERN 


POBOX  84711 


514  SUNRISE  RIDGE  RD 
2500  6TH  ST.  E 


633  MAIN  ST 

10  TIMM  LN  . 

629  MAIN  ST  „.... 

HWY.  385  S  

601  HISTORIC  MAIN  ST 

1STST.  &E.  1STAVE  _ 
700  MAIN  ST  


131  MAIN  ST  

800  MAMMOTH  ST 
100  4TH  ST.  SW  .... 


710  3RDST.se 
250  WINTER  ST 


HWY.  16A  _.... 

HWY.  16A  &  CEMETERY  RD 
900  MINERS  AVE  


E.  HWY^12  

HWY.  37  &  1-90 

1506  S.  BURR  

1525  W.  HAVENS  ST 

115STREETERDR  .. 


W.  HWY.  16 


HWY.  16  .......... 

HWY.  281  416 
220  S.  PIERRE  ST  „ 
815  WELLS  AVE  „„ 

410  W.  SIOUX  

700  W.  SIOUX  AVE  . 
920  W.  SIOUX  


320  W.  SKXJX  

RURALRT.  3B0X1C 


102  N.  MAPLE  

15  E.  NORTH  ST 

1550  N.  LACROSSE  . 
625  E.  DISK  DRIVE  ... 
1902  LACROSSE  ST 


POBOX  622 
POBOX  1056 

POBOX  989 


221 1  LACROSSE  ST  

445  MT  RUSHMORE  RO 
505  N.  5TH  ST  


2124  LACROSSE  ST  ..„ 

1301  W.  RUSSEU 

3216  S.  CAROLYN  AVE 

5100  N.  CLIFF  AVE , 

3208  CAROLYN  AVE  _.. 

100  W.  8TH  ST 

3300  W.  RUSSEU 

3101  W.  RUSSELL 

4300  EMPIRE  PL  

2400  N.  LOUISE  EXIT  81 
4501  W.  EMPIRE  PL 


4509  W.  EMPIRE  PL 

809  W.  AVE.  N  

1500  N.  KIWANIS  „.. 
4808  N.  CUFF  AVE  . 
4100W.  41STST„.. 


240  RYAN  RO  -.. 

2720  1ST  AVE.  E  .„- 

1-90  AND  EXIT  14  .... 

540  E  JACKSON  ..„. 


BROOKINCsS  SD  57006- 
BROOKINGS  SO  57006- 


DEADWOOD  SD  57732-9999 
OEADWOOD  SD  57732-0643 

DEADWOOD  SD  57732-1105 

OEADWOOD  SD  57732-0364 

DEADWOOD  SD  57732- 


FAITH  SD  57626-0575  

FAULKTON  SD  57438-0387 


HILL  CITY  SD  57745-0744 

HILL  CITY  SO  57745-0295 

HOT  SPRINGS  SD  57747-0612  , 


HURON  SD  57350-0833 


HURON  SD  57350-2605  .... 
KEYSTONE  SD  57751- 


KEYSTONE  SD  57751- 

KEYSTONE  SD  57751-0654 
LEAD  SD  57754-0880  


MARTIN  SD  57551-0970  

MILBANK  SD  57252-0086  ... 
MITCHELL  SD  57301-0447  . 

MITCHELL  SD  57301- , 

MITCHELL  SD  57301-4104 


NORTH  SIOUX  CITY  SD  57049- 


OACOMA  SD  57365-0038 

OACOMA  SD  57365- 

OACOMA  SD  57365-0039 

PICKSTOWN  SD  57367-9999 

PIERRE  SD  57501-  

PIERRE  SD  57501-3307 

PIERRE  SD  57501- 
PIERRE  SD  57501-9999 
PIERRE  SO  57501-1805 


PIERRE  SD  57501-2443  ....„ 

PLANKINTON  SD  57368- 

RAPID  CITY  SD  57701-1535  

RAPID  CITY  SD  57701-9999  

RAPID  CITY  SD  57701-  

RAPID  CITY  SD  57701- 

RAPID  CITY  SO  57701- 

RAPID  CITY  SO  57709-1795  

RAPID  CITY  SD  57701-2754  ...... 

RAPID  CITY  SO  57701-2702  

RAPID  CITY  SO  57701-7859  . 

SIOUX  FAUS  SD  57104-1309  ..., 
SIOUX  FAaS  SD  57106-9999  ... 

SIOUX  FALLS  SD  57104-  

SIOUX  FALLS  SD  57106-9999  ... 
SIOUX  FALLS  SD  57102-0532  ... 
SIOUX  FAUS  SD  57107-1214  ... 
SIOUX  FALLS  SD  571 18-471 1  ... 
SIOUX  FALLS  SD  57116-0141  ... 
SIOUX  FALLS  SO  57107-0789  ... 
SIOUX  FALLS  SD  57116-  

SIOUX  FAaS  SD  57116-  — 

SIOUX  FALLS  SD  57104-5719  ... 

SIOUX  FAUS  SD  57201-  

SIOUX  FALLS  SD  57104-0597  ... 
SIOUX  FALLS  SO  57106-0717  ... 
SOUTH  SHORE  SD  57263-0622 

SPEARFISH  SD  57783-  .- ™. 

SPEARFISH  SD  57783-1211  .._.. 
SPEARFISH  SD  57783-  

SPEARFISH  SD  57783-  

SPEARFISH  SO  57783-0989  


(605)692-9566 
(605)692-9471 

(605)578-1745 
(605)578-1294 

(605)578-3213 

(605)578-7791 

(605)578-2036 

(5051967-2343 
(605)598-4567 

(605)574-2582 

(605)574-2525 
(605)745-3888 

(505)352-3204 

(605)352-6748 
(605)666-«72 

(605)666-4616 
(605)666-4483 
(605)564-1800 

(605)685-1070 
(605)432-9288 
(605)996-1333 
(605)996-6208 
(605)996-6501 

(605)232-3366 

(605)734-5593 
(605)734-4100 
(605)734-6061 
(605)487-7801 
(605)224-6951 
(605)224-6387 
(605)224-0377 
(605)224-4200 
(605)224-6877 

(605)224-1617 
(605)942-7722 

(605)348-1112 
(605)348-4120 
(605)348-2221 
(605)342-6400 
(605)348-1230 

(605)343-6550 
(605)348-8300 
(606)346-4000 

(605)348-8070 
(605)336-1020 
(605)361-2822 
(605)331-4490 
(605)362-9711 
(605)339-2000 
(605)336-4000 
(605)338-6242 
(605)361-6664 
(605)336-0650 
(605)361-2211 

(605)361-2202 

(605)336-0230 
(605)339-3992 
(605)339-9212 
(605)361-9719 
(605)756-4402 
(606)642-2337 
(605)642-7101 
(605)642-3500 

(605)642-4683 

(605)642-7795 
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soooee 

SOOOM 
SO0049 
SOOOSO 

INN. 
S00087 
SO0086 
S00051 
SO00S2 
SO0053 
SOO054 
SO0055 
800069 
SD0066 


DAYS  INN  STURGIS  

THE  CX3MFORT  INN  

THE  PRAIRIE  INN  

BEST  WESTERN  RAMKOTA 


COMFORT  INN „ 

STONES  INN  MOTEL 

TRAVEL  HOST  MOTEL 

TRAVELERS  INN  INC  

HOLIDAY  MOTEL 

BUFFALO  TRAIL  MOTEL 

SUPER  8 

DAYS  INN  OFYANKTOn""!".' 

YANKTON   INN   AND   CON- 
VENTION CENTER. 
TN0001     FAMILY  INNS  OF  AMERICA  . 
TN0003    HAMPTON  INN  KNOXVILLE 

AIRPORT. 
TN0002    KNOXVIUE    AIRPORT 


PO  BOX  394 
PO  BOX  346 


TON, 
TN0158 

TON. 
TN00O4 
TN0006 
TN0109 
TN0007 


HIL- 


KNOXVILLE   AIRPORT    HIL- 


CXJAUTY  INN  AIRPORT 

DAYS  INN  

QUARTERS  MOTOR  INN 

BRENTWOOD  HILTON 

SUITES. 
TN0149    COURTYARD  BY  MARRIOTT 

NASHVIUE  BRENTWOOD. 
TN0006    HOUOAY  INN  BRENTWOOD 
TN0008    RESIDENCE   INN  BY   MAR- 
RIOTT. 

TN0231    STUDIO  PLUS  AT  BRENT- 

WOOD 
TN0ie9    HO  INN  BY  HOWARD  JOHN- 


SON 
TN0194 
TN0009 
TN0240 
TN0010 


HOUOAY  INN— ( 81  „ 

COMFORT  INN  „ 

HOLIDAY  INN  COVE  LAKE 
CHATT.  CHOO  CHOO  HOLI- 
DAY INN  BLOG  1-2. 
TN0136    CHATTANOOGA  MARRIOTT 

AT  THE  CONVENTION  CENTER. 
TNOaoS    COMFORT    HOTEL    RIVER 
PLAZA. 

TN0241    COMFORT  INN 

TN0807    COMFORT  SUITES  

TN0139    COURTYARD  BY  MARRK)TT 

CHATTANOOGA. 
TN0208    ECONO  LOOGE/AIRPORT  .... 
TN0144    FAIRFIELD    INN    BY    MAR- 
RIOTT CHATTANOOGA. 
TN0209    FRINDSHIP  INN/AIRPORT  ... 
HOUOAY  INN  1-75  AIRPORT 
HOUOAY  INN  SOUTHEAST  . 

QUALITY  INN 

COMFORT  INN  OF  CLARKS^ 


TN0011 
TN0012 
TN0210 
TN0242 
V1LLE. 
TN01S7 
TN0211 
TN0013 
TN0195 
TN0212 
TN0014 
TN0238 
TN0243 
TN0016 
TN0017 
TN0213 
TN0018 
TN0019 
TN0171 


DAYSINNOFCURKSVILLE 

ECONO  LODGE 

HOLIDAY  INN  DOW^frOWN  . 

HOLIDAY  INN  1-24  

QUALITY  INN  DOWNTOWN  . 

RAMADA  INN  RIVERVIEW  . . 

WINNERS  CIRCLE  MOTEL 

ECONO  LODGE 

SUPER  8 

PLANTATION  INN 

ECONO  LODGE 

RICHLAND  INN  COLUMBIA 

HOLIDAY  INN  COOKEVILLE 

HOUOAY  INN  OF 

COOKEVILLE. 
TN0021     HOWARD  JOHNSON  LODGE 
TN0020    THE    SCARECROW    COUN- 
TRY INN. 
TN0244    COMFORT  INN  .... 

ECONO  LODGE 

BEST    WESTERN    COVING^ 


TN0197 
TN0022 
TON. 
TN0245 
TN0151 
TN0215 
TN0246 
TN0177 


COMFORT  INN  

INN  AT  THUNDER  HOLLOW 

COMFORT  INN  

COMFORT  INN  OF  DICKSON 
DOVER  INN  MOTEL 


PO  BOX  426 
PO  BOX  478 


ALCOA  HWY 


PO  BOX  157 


^C  55  BOX  348 

'01  W.  CHERRY  ..... 

i  116  N.  DAKOTA  

901  9TH  AVE.  SW  . 

I  00  35TH  ST.  CIR  ... 
:  900  9TH  AVE.  SE  .. 
1714  9TH  AVE.  SW. 
I20  14THST.  SE  .... 

\  */.  HWY.  12 

1  ^.  HWY.  18 

(  02  E.  HWY.  44 

i  410  BROADWAY  ... 
■  B07  E.  HWY.  50 


PO  BOX  477  


i  450  AIRPORT  HWY  

1  48  INTERNATIONAL  AVE  , 


i  Ml  ALCOA  HWY 

K  CGHEE  TYSON  AIPORT 


2  306i 


S)1 


ALCOA  HWY 

COaiNS  PARK  RD 

^00  BELL  RD 

9  )00  OVERLOOK  BLVD 


1  13  E.  PARK  OR 


RT  1  BOX  14  . 


7  iO  OLD  HICKORY  BLVD 
2  16  WARD  OR  


9  125  CHURCH  ST  E 


'5  VOLUNTEER  PKWY 


1  HOUOAY  OR 

2^00  ANDERSON  AVE  „.. 


1'  00  MARKET  ST 


V  VO  CARTER  PLAZA 
4<  7  CHESTNUT  ST  .... 


71 17  LEE  HWY 

75  24  SHAUOWFORO  RD  , 
a  10  BAMS  OR  „  . 


7^  21  BONNY  OAKS  OR  

25  30  SHALLOWFOflO  VILLAGE  6r" 


77  »  LEE  HWY  

23  15  SHALLOWFORO  VILLAGE  DR 

67  X)  RINGGOLD  RD  „ 

67  10  RINGGOLD  RD  . 

1l|2  HWY  76«-24  EXIT  11  ....Z 


30  !5  GUTHRIE  HWY 

20    HOUOAY  RD 

80  I  N.  2ND  ST  

30  15  GUTHRIE  HWY 
80  I  N  2ND  ST 


50  COLLEGE  ST 

34  0  FT.  CAMPBELL  BLVD 

261  0  WESTSIOE  DR 

H\^.  61  AND  1-75  

1230  POPLAR  HWY.  #72  ..  Z 

1548  BEAR  CREEK  PK  

241  7  HWY.  31  S „     .. 

HV  Y.  42  AT  MO  

97(  S.  JEFFERSON 


1  E.  SPRING  ST 
E.  SPRING  ST 


17;  0 

IK  OS  JEFFERSON 

HVIY.31-A4I-65,EXIT22 
87;  HWY.  51  N  


90^  HWY  51  N  

RT.  9  SPARTA  HWY..  HWYr70  S 
I-48/HWY92EXIT417  ... .         __. 

232  >  HWY  465  

15^  )  DONELSON  PKWY  ..Z"Z~" 


STURGIS  SO  57785- 

VERMILUON  SO  57069-1139 
VERMILLION  SO  57069-0394  .. 
WATERTOWN  SO  57201-0346  . 

WATERTOWN  SO  57201- 
WATERTOWN  SO  57201-  ...  !" 
WATERTOWN  SO  57201-5013  " 
WATERTOWN  SO  57201-0426 
WEBSTER  SO  57274-0478  ... 

WINNER  SO  57580-9999 

WINNER  SO  57580-1321  ...„ 
YANKTON  SO  57078-  . . 
YANKTON  SO  57078-0157 


ALCOA  TN  37701- 
ALCOA  TN  37701- 

ALCOA  TN  37701- 

ALCOA  TN  37701- 


ALCOA  TN  37701-  ..... 

ANTKJCH  TN  3701»- 

ANTKX»1  TN  37013- „ 

BRENTWOOD  TN  37027- 

BRENTWOOD  TN  37027- 

BRENTWOOD  TN  37027- 
BRENTWOOO  TN  37027-  , 

BRENTWOOD  TN  37027-  . 


BRISTOL  TN  37620-  

BRISTOL  TN  37620-  

BROWNSVILLE  TN  38012-  .. 

CARYVJLLE  TN  37714- 

CHATTANOOGA  TN  37402- 

CHATTANOOGA  TN  37402- 

CHATTANOOGA  TN  37402- 

CHATTANOOGA  TN  37421-  . 
CHATTANOOGA  TN  37421-  . 
CHATTANOOGA  TN  37408-  . 


CHATTANOOGA  TN  37421-1084 
CHATTANOOGA  TN  37421-  


CHATTANOOGA  TN  38421- 
CHATTANOOQA  TN  37421- 
CHATTANOOGA  TN  37412- 
CHATTANOOQA  TN  37412- 
ClARKSVILLE  TN  37043- 


CLARKSVILLE  TN  3704O- .... 

CURKSVIUE  TN  37040- 

CLARKSVILLE  TN  37040-  r. 

CLARKSVIUE  TN  37040- 

OARKSVILLE  TN  37040- 

CLARKSVILLE  TN  37040-  ...       "JZ' 
CLARKSVILLE  TN  37042- .... 

CLEVELAND  TN  37312-  

CLINTON  TN  37716- 

COLLIERVILLE  TN  38017- 

COLUMBIA  TN  38401-  ... 
COLUMBIA  TN  38401-  .... 
COOKEVILLE  TN  38501-  ... 
COOKEVIUE  TN  38501-  .. 


COOKEVIUE  TN  38501- 
COOKEVILLE  TN  38501- 


COOKEVILLE  TN  38501- 
CORNERSVILLE  TN  37047- 
COVINGTON  TN  38019- 


COVINGTONTN  38019-   „ 

CROSSVILLE  TN  38555-  ..      ' 

DANORIDGE/JSON  CITY  TN  377^" 
DICKSON  TN  37056-  ... 
DOVER  TN  37058-  .... 


(605)347-3027 
(605)624-8333 
(605)624-2824 
(605)886-^11 

(605)886-3010 
(605)882-3630 
(605)886-«120 
(605)882-2243 
(606)345-3323 
(605)842-2212 
(605)842-0991 
(605)665-8717 
(605)665-2906 

(615)970-2006 
(615)983-1101 

(615)970-4300 

(615)970-4300 

(615)970-3140 
(615)731-7800 
(615)731-5990 
(615)370-0111 

(615)371-9200 

(615)37»-2600 
(615)371-0100 

(615)373-4272 

(615)968-9474 

(^15)968-1 101 
(901)772-<082 
(615)562-8476 
(615)266-5000 

(615)756-0002 

(615)756-5150 

(615)894-6454 

(615)892-1500. 

(615)499-4400 

(615)499-9550 
(615)499-3800 

(61S)89»-2288 
(ei5)8S&-2898 
(615)892-8100 
(615)894-6820 
(615)358-2020 

(615)552-1155 
(615)645-6300 
(615)64&-9084 
(615)648-4848 
(615)645-9084 
(615)552-3331 
(615)431-4906 
(615)472-3281 
(615)457-0565 
(901)853-1235 
(615)381-1410 
(615)381-4500 
(615)526-7125 
(615)526-7125 

(615)526-3333 
(615)526-3431 


(615)528-1040 
(615)293-2111 
(901)476-8561 

(901)475-0380 
(615)484-7190 
(615)397-50fln 
(615)446-2423 
(615)232-55&.. 
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TN0237    BEST    WESTERN    COPPER 

US  HWY  64 

815  REELFOOTDR  

1004  HWY.  51  BYPASS 

DUCKTOWN  TN  37326- 

(615)49^-6541 

(901)285-6951 
(901)285-9730 
(615)542-*466 
(615)433-0100 

INN. 
TN0196    COMFORT  INN    

• '■ 

DYERSBURG  TN  38024-  „ 

DYERSBURG  TN  .■Wn?4-  ..._ 

ELIZABETHTON  TN  37643-  ...„ 

FAYETTEVILLE  TN  37334-  

TN0023    VOLUNTEER  INN  

TN0216    COMFORT  INN  „.. . 

TN0024    BEST  WESTERN  ,. 

1515  19E  BYPASS  ...„ „_ 

3021  THORTON  TAYLOR  PKWY 

1307  MURFREESBORO  RD 

101  BROADWAY  ST _.       

575  RIVER  RD 

TN0184    HOUDAY  INN  _ 

FRANKLIN  TN  37064-  .„ 

(615)794-7591 
(615)452-4521 
(800)343-7953 

TN0025    FOUR  SEASON  FAMILY  INN 
TN0026    MT.  HERITAGE  INN  

HWY.  31  E  _ 

GALLATIN  TN  37066- 

GATUN6URG  TN  37738-  „.. 

GATLINBURG  TN  37738- 

TN0166    PARK  VISTA  HOTEL  

AIRPORT  RD _ 

240  RIVER  RD  .„ 

(615)436-9211 
(615)436-5161 

TN0027    RIVER    TERRACE    RESORT 

PO  BOX  747  

GaTLINBURG  TN  37738-  

AND  CONVENTION  CENTER. 
TN0028    BUDGETEL  INN  

120  CARTWRK3HT  CT  „ 

925  CONFERENCE  DR 

320  LONG  HOLLOW  PK 

GOODLETTSVILLE  TN  37072- 

(615)851-1891 
(615)859-5400 

(61 5)659-4988 

TN024a    COMFORT          INN          OF 

GOODLETTSVILLE  TN  37072- 

GOODLETTSVILLE. 
TN0249    ECONO  LODGE  RIVERGATE 

GOODLETTSVILLE  TN  37072- 

TN0247    FRIENDSHIP  INN  

650  WADE  CIR 

GOODLETTSVILLE  TN  37072-   . 

(615)859-1416 
(615)859-2537 
(6' 5)638-8124 

TN0029    RED  ROOF  INN  #115  

110  NORTHGATE  DR  

GOODLETTSVILLE  TN  37072- 

TN0152    ANDREW  JOHNSON  INN  

HWY.  321  4  1 1  E.  BYPASS  „ 

MO  &  HWY.  27      _ 

1414  PRINCETON  PL  _... ..     .„ 

3350  EAST  END  DR . .;...„. 

499  LEXINGTON  ST 

GREENEVILLE  TN  37743- 

TN0030    BEST                      WESTERN 

PO  BOX  1421    

HARRIMAN  TN  37748-  . 

(615)882-6200 

(615)871-4545 
(901)784-2278 

SUNDANCER. 
TN0217    QUALITY  INN   . 

HERMITAGE  TN  37076- 

HUMBOLDT  TN  38343-   

TN0031     HERITAGE    INN    OF    HUM- 

BOLDT INC. 
TN0032    HERITAGE  INN  INC  

RT^BOXSO'";;;"'. 

HUNTINGDON  TN  38344- 

(901)986-2281 
(615)296-^251 

(901)668-1400 

TN0227    BEST  WESTERN  OF  HURRI- 

1-40 &  HWY  13  (EXIT  143)  

HURRICANE  MILLS  TN  37078- 

CANE  Mias. 
TN0143    FAIRFIELD    INN    BY    MAR- 

535 WILEY  PARKER  RD  

JACKSON  TN  38305-  

RIOTT  JACKSON. 
TN0033    GARDEN  PLAZA  HOTEL  

1770  HWY.  45  BYPASS 

JACKSON  TN  38305-  

(901)664-6900 

TN0146     HAMPTON  INN  

1890  HWY.  45  BYPASS „.... 

HWY.  25  W  „ 

207  E-  MOUNTCASTLE  DR 

21 1  MOCKINGBIRD  LN  

JACKSON  TN  38305-  

JELLICO  TN  37762-      

(901)664-4312 

TN0034    BiLLYS  MOTEL    

(615)784-4362 

TN0145    FAIRFIELD    INN    BY    MAR- 

JOHNSON CITY  TN  37601- 

(615)282-3335 

RIOTT  JOHNSON  CITY. 
TN0161     GARDEN  PLAZA  HOTEL    .. .. 

- ••• 

JOHNSON  CITY  TN  37604- 

(615)929-2000 

TN0036    RED  ROOF  INN  „ 

210  BROYLES  DR  

JOHNSON  CITY  TN  37601- 

(615)282-3040 

TN0037    SHERATON  PLAZA „. 

101  W.  SPRINGBROOK  DR  

100  INDIAN  CTR  CT  „ 

JOHNSON  CITY  TN  37604- 

KINGSPORT  TN  37660- „ 

KINGSPORT  TN  37663- 

KINGSTON  TN  37763- 

KINGSTON  TN  37763-  

(615)282-4611 

TN0193    COMFORT  INN  

— r • 

(615)378-4418 

TN0250    COMFORT  \tW   

4624-4628  FAIRLANE  DR  _..... 

905  N.  KENTUCKY  ST 

(615)234-7447 

TN0038    ECONO  LODGE  OF  KINGS- 

(615)376-4965 

TON. 
TN0039    FAMILY  INNS  OF  AMERICA  . 

1-M)  AT  GALLAHER  RD  

(615)376-5573 

TN0040    BLAKELY  HOTEL  

407  UNION  AVE  

5334  CENTRAL  AVE  PK  ..„ „ 

7524  STRAWBERRY  PLAINS  PK  

11748  SNYDER  RD.  1-40  EXIT  373  

811  N  CAMPBELL  STA  RD  ..._ 

402  LOVELL  RD _ 

KNOXVILLE  TN  37902- 

(615)523-^00 

TN0201     COMFORT  INN       

KNOXVILLE  TN  37912- 

(615)688-1010 

TN0218    COMFORT  INN  EAST  „... 

TN0200    COMFORT  INN— WEST 

TN0251     COMFORT  SUITES  

...._ — _ 

KNOXVILLE  TN  37924- _ 

KNOXVILLE  TN  37922- - 

KNOXVILLE  TN  37922- 

(615)932-1217 
(615)675-5566 
(615)675-7585 

TN0198    ECONO  LODGE 

KNOXVILLE  TN  37922-1909 

(615)675-7200 

TN0041     FAMILY  INNS  OF  AMERICA 

4300  RUTLEDGE  PIKE  _........ 

9128  EXECUTIVE  PARK  DR  ...„ 

1 19  CEDAR  LN  ....„ 

525  HENLEY  ST „ 

500  Hia  AVE.  SE  ..._ 

501  W  CHURCH  ST                         .     . 

KNOXVILLE  TN  37914-  ._..    .„ 

(615)546-3010 

TN0043    HAMPTON   INN   KNOXVILLE 

KNOXVILLE  TN  37923- 

(615)693-1011 

WEST. 
TN0042    HAMPTON       INN       NORTH 

KNOXVU  F  TM  3791?- 

(615)689-1011 

KNOXVILLE. 
TN0264    HOUDAY       INN      WORLDS 

KNOXVILLE  TN  37902-       

(615)522-2800 

FAIR  @  CONVENTION  CENTER. 
TN0045    HYATT     REGENCY  ^KNOX- 

KNOXVll 1  F  TN  37915-  _ 

KNOXVILLE  TN  37902-2591  

(615)637-1234 

VILLE. 
TN0046    KNOXVILLE  HILTON  DOWN- 

(615)523-2300 

TOWN. 
TN0266    KNOXVILLE  MICROTEL 

309lN  PETERS  RD             

KNOXVILLE  TN  37922- 

(615)531-6041 

TN0047    LA  QUINTA  INNS  «651  

TN0205    LUXBURY  HOTEL           

"iz'iEE::; 

258  N,  PETERS  RD  _ 

420  PETERS  RD  

KNOXVILLE  TN  37923- „ 

KNOXVILLE  TN  37922- _ 

(615)690-8777 
(615)538-0058 

TN0048    MIDOLEBROOK  INN 

1234  HILTON  RD  _ „... 

402  LOVELL  RD _ ;.... 

10115  WATKINS  BLVD 

1500  CHERRY  ST  

KNOXVIUE  TN  37921- 

KNOXVILLE  TN  37922- 

KNOXVILLE  TN  3^922- _ 

KNOXVILLE  TN  37917- 

(615)588-1962 

TN0233    MOTEL  6  #1252 

TN0049    MOTEL  6  INC 

(615*675-7200 
(6151675-5700 

TN0050    QUALITY  INN  EAST 

(615)546-7110 

TN0051     RAOISSON    HOTEL    KNOX- 

401  SUMMIT  HIU.  OR  .- 

5640  MERCHANTS  CENTER  BLVD  .... 
209  ADVANTAGE  PL  

KNOXVILLE  TN  37902-  

(615)522-2600 

VILLE. 
TN(X)52    RED  ROOF  INN  

KNOXVll  1  F  TN  37912-  „.. 

KNOXVILLE  TN  37922- - 

KNOXVIUE  TN  37912-  ...„ 

KNOXVILLE  TN  37919-  

(615)689-7100 

TN00S3    RED  ROOF  INN  INC  KNOX- 

(615)691-1664 

VILLE  WEST. 
TN02S?    SI  FFP  INN 

5460  CENTRAL  AVE  P((  .. 

1700  WINSTON  RD  

11320  OUTLET  DR                  

(615)688-7300 

TN0229    STUDIO    PLUS    AT    WEST 

(615)694-4178 

TOWN. 
TN0054    WEST  PARK  INN 

poBo'x'isd";"";; 

KNOXVILLE  TN  37922- 

(615)966-7500 

TN0055    QUALITY  INN 

338S  WINFIELD  DUNN  PKWY.  1-40  .... 
2125  N  LOCUST  AVE  

KODAK  TN  37764-  „ 

LAWRENCEBURG  TN  38464-  

(615)933-7378 

TI40056    RICHLAND                         INN 

(615)762-0061 

LAWRENCEBURG. 
TN0253    COMFORT  INN 

829  S  CUMBERLAND  ST  _ 

LEBANON  TN  37008-  ...... 

(615)444-1001 

TN0168    HAMPTON  INN 

. : 

704  S.  CUMBERLAND  ST 

641  S.  CUMBERLAND  ST  

1211  HWY.  321  N  ..._ 

625  N  GALLATIN  RD  

LEBANON  TN  37087- 

(615)444-7400 

TN0182    HOUDAY  INN  EXPRESS  

TNifl057    ECONO  LODGE  OF  LENOIR 

CITY. 
TN0254    FRIENDSHIP  INN 

LEBANON  TN  37087- 

LENOIR  CITY  TN  37771-  

(615)444-7020 
(615)986-0295 

(615)865-2323 

MADISON  TN  37115-  

TN0153    COMFORT  INN  

PO  BOX  8140  

RT  8  US  HWY.  41  S.  EXIT  114 

MANCHESTER  TN  37355- 

(615)728-0800 

UMI 
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TN0221     ECONO 

ECONO  INC. 
TN0059    MCGHEE  TYSON  INN 


TN0265    BRIARWOOD        INN        OF 

MCKENZIE. 
TN0060    HOUDAY  INN  EXPRESS 

TN0061     SCOTTISH  INN 

TN0135    AOAM-S  MARK  HOTEL  MEM^ 

PHIS. 

TN0223, COMFORT  INN  

TN0255    COMFORT  SUITES 
TN0062    COUNTRY       SUITES       BY 

CARLSON. 
TN0140    COURTYARD  BY  MARRIOTT 

MEMPHIS  AIRPORT. 
TN0141     COURTYARD  BY  MARRIOTT 

MEMPHIS  PARK  AVENUE. 
TN0063    EAST  MEMPHIS  HILTON 

ECONO  LODGE/AIRPORT  .. 
EMBASSY     SUITES     MEM- 


TN0222 
TN0064 
PHIS. 
TN0066 
TN0065 
TN0067 


HAMPTON  INN  AIRPORT 
HAMPTON  INN  1-40  EAST 
HAMPTON     INN     MEDICAL 

CENTER. 
TN0068    HAMPTON  INN  POPLAR 
TN0069    HAMPTON      INN      WALNUT 

GROVE. 
TN0070    HOLIDAY      INN      CROWNE 

PLAZA. 
TN0181     HOLIDAY  INN  EXPRESS 
TN0156    HOLIDAY      INN      MEMPHIS 

DOWNTOWN  CONV.  CENTER 
TN0180    HOLIDAY      INN      MEMPHIS 

EAST. 
TN0071     HOLIDAY      INN     OVERTON 

SQUARE. 
TN0072    HOMEWOOD  SUITES 


LAR. 
TN0191 

EAST. 
TN0073 

•661. 
TN0075 
TN0074 
TN0137 
TN0076 
TN0077 

PHIS. 
TN0234 
TN0235 
TN0175 
TN0176 

EAST. 
TN0174 
TN0078 

RKDTT. 
TN0079 

AIRPORT 
TN0230    STUDIO 

TREE. 
TN0080 
TN0081 
TN0082 


POP- 


HOWARD  JOHNSON  LODGE 

LA    QUINTA     MOTOR     INN 

MEMPHIS  AIRPORT  «575 
MEMPHIS  AIRPORT  HOTEL 
MEMPHIS  MARRIOTT 

MOTEL  6  LP  

RAOISSON     HOTEL     MEnlu 


RED  ROOF  IN  «125  ...  . 

RED  ROOF  INN  #056  

RED  ROOF  INN  »186  

RED    ROOF    INN-MEMPHIS 

RED  ROOF  INN-SOUTH 
RESIDENCE    INN    BY   MAR- 
SHERATON    INN    MEMPHIS 


PLUS    AT    APPLE 


VILLA  INN  

GREYSTONE  MOTEL  

BEST  WESTERN 

MILLINGTON. 

TN0083    ECONOMY  INN 

COMFORT  SUITES  .„ 

RAMADA  INN 

SUPER  8  MOTEL  

4  G-S  MOTEL 

GARDEN  PLAZA  HOTEL  . 
HOLIDAY  INN 

MURFREESBORO. 
TN0087    SHONEY-S  INN  . 
TN0088    BEST  WESTERN  CALUMET 

INNLAKEVIEW. 
TN0089    BUDGETEL  INN  ... 

BUDGETEL  INN  WEST 

CLUB  HOUSE  INN  AIRPORT 
COMFORT  SUITES  ... 
COMFORT  SUITES  ... 
COURTYARD  BY  MARRioTT 
NASHVILLE  AIRPORT. 
TN0091     DAYS  INN  NORTH  ... 


TN0256 
TN0189 
TN0064 
TN0085 
TN0160 
TN0167 


TN0090 
TN0092 
TN0225 
TN02S8 
TN0142 


RT.  3BOX  11 


S3  UNIVERSITY  ST 


34  SVH  225  POST  AVE 


35  N  HIGHLAND  DR 


09  SPARTA  ST 

105  SPARTA  RD  

39  RIDGE  UKE  BLVD 


;  889  AUSTIN  PEAY  HWY 
;  812  AMERICAN  WAY  . . 
'  300  AMERICAN  WAY 


780  NONCONNAH  BLVD 


<  D15  PARK  AVE  , 


J  D69  SANDERLIN  AVE  .. 

i  156  LAMAR  AVE  

1  322  S.  SHADY  GROVE  RD 


2  )79  MILLBRANCH  RD 
1  >85  SYCAMORE  VJEW  RD 
1  80  UNION  AVE  ....  .. 


5  120  POPLAR  AVE  .. 

3  I  HUMPHREY  CENTER  OR 


2  0  N.  MAIN  ST 


5  25  SUMMER  AVE". 
2  0  N  MAIN  ST  


5  95  POPLAR  AVE 


II  37  UNION  AVE 


51  11  POPLAR  AVE 


II  41  SYCAMORE  VIEW 


6(  B8  MACON  COVE 


21  45  AIRWAYS  BLVD 

2J  40  DEMOCRAT  RD 

2i  25  THOUSAND  OAKS  BLVD- 
13(60  SPRINGBHOOKRD 
1*  UNION  AVE  .. . 


3a  ^5  AMERICAN  WAY    . 
60  J5  SHELBY  OAKS  DR  ... 

21  )  S.  PAULINE  

6C  )5  SHELBY  OAKS  DR  .. 


38  '5  AMERICAN  HWY 
61  II  POPLAR  PIKE 


24  1  WINCHESTER  RD 
60  6  APPLE  TREE  DR  .. 


32  3  S.  3RD  ST  , 
111  VAN  HOOK  .. 
77:  6  HWY.  51  N 


811  3  HWY.  51  N  

361  0  W  ANDREW  JOHNSON  HWY ' 

1-81  &HWY.  25E  

24;  0  E.  ANDREW  JOHNSON  HWy" 

HW  Y.  57  14430  

1«  D  OLD  FORT  PKWy' 
221  7  OLD  FORT  PKWY 


19!  »  S.  CHURCH  ST  ... 

701  STEWARTS  FERRY  PIKE 


531  DONELSON  PIKE  .... 

561  >  LENOX  AVE  

24^  ATRIUM  WAY 
2616  ELM  HILL  PK  ... 
261P  ELM  HILL  PK  .    .  ' 
2506  ELM  HILL  PK 


331  >  DICKERSON  RD |  NASHVILLE  TN  37207- 


MARTIN  TN  38237-  .. 

MCGHEE     TYSON 

37777-6214. 
MCKENZIE  TN  38201- 


ANGBASE     TN 


MCMINNVILLETN3711(>- 
MCMINNVILLETN  37110-   „ 
MEMPHIS  TN  39120-  .... 


MEMPHIS  TN  38128- 
MEMPHISTN38118- 
MEMPHISTN38118- 

MEMPHIS  TN  38132-  . 

MEMPHIS  TN  38119-  . 

MEMPHIS  TN  3811 7- 
MEMPHISTN38118- 
MEMPHIS  TN  38120-  . 

MEMPHIS  TN  3811  fr- 
MEMPHIS  TN  38134- 
MEMPHISffN  38104-  . 

MEMPHIS  TN  381 19- 
MEMPHIS  TN  38120- 

MEMPHISTN  38103-  .. 
MEMPHIS  TN  38122- 


(901)587-4241 

(615)985-3300 

(901)352-1083 

(615H73-2159 
(615)473-2181 
(901)684-6664 

(901)386-0033 
(901)      - 
(901)366-9333 

(904)396-3600 

(901)761-0330 

(901)767-6666 
(901)355-7335 
(901)684-1777 

(901)396-2200 
(901)388-4881 
(901)276-1175 

(901)683-8500 
(901)747-3700 

(901)527-7300 

MEMPHIS  TN  •«»in-»_ (901)685-0704 

MtMPHIS  TN  38103-  (901)627-7300 

MEMPHIS  TN  381 1»- j    (901)682-7881 

MEMPHIS  TN  38104-  


MEMPHIS  TN  3811  »- 
MEMPHIS  TN  38134- 
MEMPHIS  TN  38134- 
MEMPHISTN38116- 
MEMPHIS  TN  38132- 
MEMPHISTN38118- 
MEMPHIS  TN  381 16- 
MEMPHIS  TN  38103-  . 

MEMPHIS  TN  3811 8- 
MEMPHISTN3811&- 
MEMPHIS  TN  38104- 
MEMPHISTN3811»-  . 

MEMPHIS  TN  3811 8- 
MEMPHISTN3811»-  ., 

MEMPHIS  TN  381 12-  .. 

MEMPHIS  TN  38115-  .. 


MEMPHIS  TN  38109- 
MILAN  TN  38358- 
MILLINGTON  TN  38053^' 


MILLINGTON  TN  38053- 
MORRISTOWN  TN  37814- 
MORRISTOWN  TN  37814- 
MORRISTOWN  TN  37814- 
MOSCOW  TN  38057- 
MURFREESBORO  TN  37i»l" 
MURFREESBORO  TN  37129- 

MURFREESBORO  TN  37130- 
NASHVILLE  TN  37214- 


NASHVILLE  TN  37214- 
NASHVILLE  TN  37209- 
NASHVILLE  TN  37210- 
NASHVILLE  TN  37214-  . 
NASHVILLE  TN  37214-  , 
NASHVILLE  TN  37214-  . 


(901)278-4100 

(901)763-0500 

(901)388-1300 

(901)382-2323 

(901)396-1000 
(901)322-1130 
(901)362-6200 
(901)396-3620 
(901)528-1800 

(901)363-2335 
(901)388-6111 
(901)528-0650 
(901)388-6111 

(901)363-2335 
(901)685-9595 

(901)332-2370 

(901)360-1114 

(901)345-1123 
(901)686-0824 
(901)873-2222 

(901)873-4400 
(615)585-4000 
(615)687-2400 
(615)586-8880 
(901)877-3313 
(615)895-5555 
(615)896-2420 

(615)896-6030 
(615)88»-9199 

(615)88&-3100 
(615)353-0700 
(615)883-0500 
(615)883-0114 
(615)883-0114 
(615)883-9500 

(615)228-34^1 
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TN0178    DAYS  INN-EAST     

TN0094    DOUBLETREE  HOTEL  

TN0257    ECONO  LODGE  (NORTH)  .... 

TN0259    ECONO  LODGE  OPRYLAND 

TN0148    EMBASSY  SUITES  

TN0095    FAMILY  INNS  OF  AMERICA  . 

TN0096    HALLMARK  INN  IV  

TN0097    HALLMARK  INN  V  

TN0188    HAMPTON  INN  „ 

TN0098  HAMPTON  INN  BRILEY 
PARKWAY  OPRYLAND. 

TN0099    HAMPTON  INN  NORTH  

TN0100    HERMITAGE  HOTEL  

TN0101  HOLIDAY  INN  BRILEY  PARK- 
WAY. 

TN0154  HOLIDAY  INN  BRILEY  PARK- 
WAY. 

TN0102  HOLIDAY  INN  CROWNE 
PLAZA. 

TN0183  HOLIDAY  INN  CROWNE 
PLAZA. 

TN0104    HOLIDAY  INN  EXPRESS  

TN0103  HOLIDAY  INN  EXPRESS 
AIRPORT. 

TN0179  HOLIDAY  INN  EXPRESS- 
OPRYLAND  AREA. 

TN0155  HOLIDAY  INN  EXPRESS/ 
AIRPORT. 

TN0105    HOLIDAY  INN  NORTH 

TN0203    HOLIDAY  INN  VANDERBILT  . 

TN0106    LA  QUINTA  INN  

TN0107  LA  QUINTA  MOTOR  INN 
«S59. 

TN0093    LA  OUNTA  INN  

TN0162  LA  QUINTA  MOTOR  INN- 
METRO  CENTER  »802. 

TN0163  LAQUINTA  MOTOR  INNS 
(NASHVILLE  SOUTH). 

TN0108  LOEWS  VANDERBILT  PLAZA 
HOTEL. 

TN0138    NASHVILLE  MARRIOTT  

TN0190  NASHVILLE  SUPER  8 
MOTEL 

TN0214  QUALITY  INN  HALL  OF 
FAME. 

TN0110    RAMADA  INN  

TN01 1 1     RAMADA  INN  NORTH  

TN0187    RAMADA  INN-AIRPORT 

TN0113    RED  ROOF  INN  #161  

TN0134    RED  ROOF  INN  #206  

TN0112  RESIDENCE  INN  BY  MAR- 
RIOTT. 

TN0114  SHERATON  MUSC  CITY 
HOTEL. 

TN0115    SHONEY'S  INN  MOTEL  

TN0116    STOUFFER  NASHVILLE 

HOTEL. 

TN0232  STUDIO  PLUS  AT  NASH- 
VILLE AIRPORT. 

TN0117    WILSON  INN  

TN0199  WYNDHAM  NASHVILLE  AIR- 
PORT. 

TN0164    GARDEN  PLAZA  HOTEL  

TN0120    HOLIDAY  INN  OAK  RIDGE  ... 

TN0202    OAK  RIDGE  COMFORT  INN  . 

TN0121  DAYS  INN  OF  PIGEON 
FORGE. 

TN0122    HOLIDAY  INN  

TN0123    HOWARD  JOHNSON  

TN0124    MOUNTAIN  VALLEY  LODGE 

TN0125    WILLOW  BROOK  LODGE  

TN0260    COMFORT  INN  

TN0236    B/W  SANDS  MOTOR  HOTEL 

TN0126    RICHLAND  INN  PULASKI  

TN0147    DAYS  INN  RIPLEY  

TN0204    SAVANNA  LODGE  

TN0127    SOUTHWOOD  INN  

TN0261  APPLE  VALLEY  COMFORT 
INN. 

TN0128    OAK  TREE  LODGE  

TN0262    COMFORT  INN  

TN0263    (X)MFORT  INN  

TN0186    ECONO  LODGE 

TN0129    TAZEWELL  MOTOR  LODGE 

TN0130    FAMILY  INNS  OF  AMERICA  . 


3445  PERCY  PRIEST  DR „ 

315  4TH  AVE  N 

■ •.• •• 

110MAPLEWOODLN  ; 

2460  MUSIC  VALLEY  DR  

10  CENTURY  BLVD „.... 

3430  PERCY  PRIEST  OR , 

309  W.  TRINITY  LN  

. — ... 

6924  CHARLOTTE  PIKE „.... 

1919  WEST  END  AVE  ..„ 

2350  ELM  HILL  PKWY 

2407  BRICK  CHURCH  PIKE 

231  6TH  AVE.  N  

2200  ELM  HILL  PIKE 

2200  ELM  HILL  PK 

- 

623  UNION  ST    . .  .      . 

623  UNION  ST 

981  MURFREESBORO  RO 

1111  AIRPORT  CENTER  DR 

2516  MUSIC  VALLEY  DR    

1111  AIRPORT  CTR  DR  

230  W.  TRINITY  LN  

■."■■ 

2613  WEST  END  AVE 

2001  METRO  CENTER  BLVD  

4311  SIDCODR  

-6^     • 

2345  ATRIUM  WAY 

2001  METRO  CENTER  BLVD 

4311  SIDCODR  

*  ' 

2100  WEST  END  AVE  ....     . .... 

ONE  MARRIOTT  DR  „ 

3320  DICKERSON  PK  .._.... 

1407  DIVISION  ST  

2401  MUSIC  VALLEY  DR 

— 

1412  BRICK  CHURCH  PIKE  .._ 

709  SPENCE  LN  

4271  SIDCO  DR       

510  CLARIDGE  DR  

2300  ELM  HILL  PIKE  „ 

777  MCGAVOCK  PIKE  - 

- 

1521  OEMONBREUN  ST          

61 1  COMMERCE  ST 

251 1  ELM  HILL  PK _ 

...*..*■•.■■■•■■■»«■■......... 

600  ERMAC  OR  

1J12  AIRPORT  CTR  DR 

215  S.  ILLINOIS  AVE  „ 

420  S.  ILLINOIS  AVE  

433  S.  RUTGERS  AVE  

PO  BOX  1230  

2760  PKWY  

HWY.  441 „ 

POBOX  1110  ...... 

2826  PKWY  

4010  PKWY  „ 

3035  PKWY  „ _ 

...;.„..„....„„-..„„.. 

323  E  EMORY  RD 

1-65  &  US-64  

1020  W.  COLLEGE  ST  

RT.  3  BOX  5 

420  PICKWICK  RD 

HWY.  45  S . „ 

1850  PARKWAY    ..„ „ 

1620  PKVI/Y  

1-75  AND  HWY  68          -... 

803  S.  MAIN  ST  ._.      „ 

RT  5  BOX  52 

2140  HWY.  25  E 

7239  E.  LAMAR  ALEXANDER  PKWY 


NASHVILLE  TN  37214- 

NASHVILLE  TN  37219- 

NASHVILLE  TN  37207- „.. 

NASHVILLE  TN  37214- 

NASHVILLE  TN  37214- _.. 

NASHVILLE  TN  37214-  „ 

NASHVILLE  TN  37207- 

NASHVILLE  TN  37209-  

NASHVILLE  TN  37203- 

NASHVILLE  TN  37210-  

NASHVILLE  TN  37207- „.. 

NASHVILLE  TN  37219-  

NASHVILLE  TN  37214-  

NASHVILLE  TN  37214- 

NASHVILLE  TN  37219-  

NASHVILLE  TN  37219-  

NASHVILLE  TN  37217-  

NASHVILLE  TN  37214-  ...„ 

NASHVILLE  TN  37214-  

NASHVILLE  TN  37214-  

NASHVILLE  TN  37207-  

NASHVILLE  TN  37203-  

NASHVILLE  TN  37228-  „ 

NASHVILLE  TN  37204-  _.. 

NASHVILLE  TN  39236-  

NASHVILLE  TN  37228-  

NASHVILLE  TN  37204-  

NASHVILLE  TN  37203- 

NASHVILLE  TN  37210-  ... 

NASHVILLE  TN  37207-  _.. 

NASHVILLE  TN  37204-  

NASHVIUE  TN  37214-  

NASHVILLE  TN  37207-  „.. 

NASHVILLE  TN  37217- 

NASHVILLE  TN  37204- _„, 

NASHVIUE  TN  37214- 

NASHVILLE  TN  37214-  

NASHVILLE  TN  37214-  „.. 

NASHVILLE  TN  37203- 1 

NASHVILLE  TN  37203-  

NASHVILLE  TN  37214- 

NASHVILLE  TN  37214- 

NASHVILLE  TN  37214- ..... 

OAK  RIDGE  TN  37830- 

OAK  RIDGE  TN  37830- 

OAK  RICKjE  TN  37830- „.., 

PIGEON  FORGE  TN  37863-  .. 

PIGEON  FORGE  TN  37863-  .. 
PIGEON  FORGE  TN  3786S-  .. 
PIGEON  FORGE  TN  37863-  ... 
PIGEON  FORGE  TN  37863-  „ 

POWELL  TN  37849- 

PUUSKI  TN  38478- 

PULASKI  TN  38478- 

RIPLEY  TN  38024-  

SAVANNA  TN  38372-  „ ™., 

SELMER  TN  38375-  „.. 

SEVIERVILLE  TN  37862- 

SEVIERVILLE  TN  37862- 

SWEETWATER  TN  37874- 
SWEETWATER  TN  37874- 
SWEETWATER  TN  37874- 
TAZEWELL  TN  37879-  ....„ 
TOWNSEND  TN  37882-  .... 


(615)889-8861 
(615)244-8200 
(615)262-9193 
(615)889-0090 
(615)871-0033 
(615)889-5090 
(615)228-2624 
(615)356-6005 
(615)329-1144 
(615)871-0222 

(6!  5)226-3300 
(615)244*3121 
(615)883-9770 

(615)883-9770 

(615)259-2000 

(615)259-2000 

(615)367-9150 
(615)883-1366 

(615)889-0086 

(615)883-1366 

(615)226-0111 
(615)327-4707 
(615)259-2130 
(615)834-6900 

(615)385-3000 
(615)259-2130 

(615)834-6900 

(615)320-1700 

(615)889-9300 
(615)226-1897 

(615)242-1631 

(615)889-0800 
(615)226-3230 
(615)361-0102 
(615)832-0093 
(615)872-0735 
(615)889-6600 

(615)885-2200 

(615)255-0977 
(615)255-6400 

(615)871-9669 

(615)889-4466 
(615)889-9090 

(615)481-2468 
(615V483-4371 
(615)481-8200 
(615)453-4707 

(615)428-2700 
(615)453-9151 
(615)453-1823 
(615)453-5334 
(615)938-5500 
(615)363-4501 
(615)363-0006 
(901)635-7378 
(901)926-8586 
(901)645-4801 
(615)428-1069 

(615)428-7500 
(615)337-3353 
(615)337-6646 
(615)337-9357 
(615)62fr-7229 
(615)488-9100 


A 


UMI 
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HAMPTON  INN  

STEEPLECHASE  INN 

•nm  PINES  MOTEL 

NATCHEZ     TRACE     STATE 


TN0170 
TN0131 
TN0I33 
TN013Z 
PARK. 
TX0451    BEST    WESTERN    CLASSIC 

INN. 
TX0217    EMBASSY    SUITES    HOTEL 

ABILENE. 
TX00S4    HOLIDAY  INN  EXPRESS  A»- 
LENE. 

TX0416    KIVA  INN  

TXqgOS    LA    OUINTA    MOTOR    INNS 

INC.  •544. 
TX0680    MOTEL  6  #0075  .. . 

TX0056    ADDISON  INN 

TX0267    COURTYARD  BY  MARRIOTT 

ADDISON  DALLAS. 
TX0238    HAMPTON  INN  ADDISON 
TXQ243    hOMEWOOD   SUITES   DAL- 
LAS ADDISON. 

TX0064    AMOBlSVITOS 

BEST  WESTERN  AMARILLO 


PC  BOX  28 


TX0556 

INN. 
TX0399 
TX0458 
TX0528 
TX0242 
TX0339 
TX0527 
TX0158 
•454. 
TX0163 
•639. 
TX0679 
TX0609 

Txoeoz 

TX0561 
TX0624 
TX0023 
TX0381 


CO»^FORT  INN  AIRPORT  .... 

COMFORT  INN  WEST 

ECONO  LODGE  AIRPORT  .... 
HAMPTON  INN  AMARILLO  ... 
HARVEY  HOTEL  AMAR'LLO 
HOLIDAY  INN  EXPRESS  .. 
LA    QUINTA     MOTOR     lf;N 

LA     OUINTA     MOTOR     INN 


INN 


MOTEL  6  #0072  

MOTEL  6  »040S  

MOTEL  6  #1146 

MCTEL  6  #1356  

RAMAOA  INN  EAST  ....„ 

TRAVELODGE  EAST 

ARLINGTOtJ  COMFORT 
AT  SIX  FLAGS. 
TX0313    ARLINGTON  HiLTON  .... 

TX0445    ARLINGTON  MARRIOTT 

TX0516    BEST     WESTERN     GREAT 

SOUTHWEST  INN. 
TX0017    COUNTRY        SUITES        BY 

CARLSON. 
TX0266    COURTYARD  BY  MARRIOTT 

ARLINGTON. 
TX0447    FAIRFIELD    INN    BY    MAR- 
RIOTT ARLINGTON. 

TX0252    HAMPTON  INN  

TX0135    HAWTHORNE  SUITES 

HOTEL. 
TX0225    HOWARD  JOHNSON   NEAR 
SIX  FLAGS. 

TX0433    LA  OUINTA  INN  »692  

LEXINGTON  HOTEL  SUITES 

MOTEL  6  »0122  

OASIS  MOTEL 

RADISSON  SUITE  HOTEL  . 
AUSTIN  EXECUTIVE  LODG- 


TX0022 
TX05e4 
TX0006 
TX0096 
TX0071 
tNG. 
TX0229 
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7829  E.  LAMAR  ALEXANDER  PKWY 

1410  N.  JACKSON  ST 

1061  STATE  ST 

RT.  1 


3950  RIOGEMONT  DR 
4250  RIDGEMONT  DR 


1625  STATE  HWY.  351 


5403  S.  1ST 

3501  W.  LAKE  RD  , 


TOWNSEND  TN  3788?- 

TULLAHOMA  TN  37388- 

WHITE  PINE  TN  37890- 

WILDERSVILLE  TN  38388-  „ 


ABILENE  TX  7960S-  ... 
ABILENE  TX  79606-  .... 
ABILENE  TX  79601-  .... 


4941  W.  STAMFORD  ST 

4105  BELTUNE  RD 

4165  PROTON  FR  

4655  BELTWAY :..„. 

4451  BELTUNE  RD  


6800  1-40  W  _ 

1610  COULTER  RD 

1515  1-40  E  

2100  S.  COULTER  .. 
1803  LAKESIDE  DR 

1700  1-^  E  ^. 

3100  W.  IH-40 „. 

3411  IH-40  WEST... 
1708  MO  EAST  . 


ABILENE  TX  79605- 

ABILENE  TX  79601-1676 

ABILENE  TX  79603-  .„ , 

ADDISON  TX  76244-  

ADDISON  TX  75244- 


ADDISON  TX  75224- 

ADDISON  TX  75244- 


AMARIUO  TX  79106- 
AMARILLO  TX  79106- 


2108  COUITER 


2032  PARAMONT  BLVD  .„. ..    „ 

3830  1-40  EAST  

6030  IH-40  WEST 

4301  1-40  EAST  .._. 

2501  IH-40  E ~ 

3205  MO  E  __ 

1601  E.  DIVISION  ST  ._ 

2401  E.  LAMAR  BLVD  ™ 

1500  CONVENTION  CENTER  DR 
3501  E.  DIVISION  ST „ 


1075  WET  N"  WILD  WAY  . 

1500  PENNANT  OR  

2500  E.  LAMAR 


NORTH      HILTON 


AUSTIN  MARRIOTT  AT  THE 
CAPITOL. 
TX0091    AUSTIN 
AND  TOWERS. 
TX0460    COMFORT  INN  .... 

COURTYARD  BY  MARRiofr" 
DRURY  INN  AUSTIN  NORTH 
ECONOLOD6E  NORTH  AUS- 


TX0419 
TX0296 
TX0382 

TIN. 
TX0315 


EMBASSY   SUITES   AUSTIN 

DOWNTOWN  TOWN  LAKE. 
TX0127    EMBASSY  SUITES  NORTH  .. 

TX0381    FRIENDSHIP  INN 

TX0362    GUEST   QUARTERS    SUITE 

HOTEL  AUSTIN. 
TX0248    HAMPTON  INN  AUSTIN 
TX0032    HAWTHORN    SUITES    AUS^ 

TIN  CENTRAL 
TX0072    HAWTHORN  SUITES 

NORTHWEST  AUSTIN. 


121  E.  1-20  

2401  BROOKHOLLOW  PLAZA  tW 


903  N.  COLLINS 


825  N  WATSON  RO  ._ 

1607  N.  WATSON  RD 

2626  EAST  RANDOL  MILL  RD  ZZI 
818  W.  DIVISION  ST 

700  AVE.  H  E  " 

8312  FATHOM  CIRCLE  ff:201  .„_!I 

701  E.  11THST _ 

6000  MIDDLE  FISKVlUE  RD 


AMARILLO  TX  79102- 
AMARILLOTX79106- 
AMARILLO  TX  79104- 
AMARiLLOTX79103- 
AMARILLO  TX  79102- 
AMAHILLO  TX  7S109-  . 
AMARILLO  TX  79t03-21 14 

AMARILLO  TX  7910&-2514 

AMARILLO  TX  79109- 

AMARILLO  TX  79103- 

AMARILLO  TX  79106- 

AMARILLO  TX  79104- 

AMARILLO  TX  75104- 

AMARILLO  TX  79104- 

ARLINGTON  TX  76011-  _ 


ARLINGTON  TX  7600&- 
ARLINGTON  TX  76011- 
ARLINGTON  TX  76011- 


ARLINGTONTX  76011-  _.. 
ARLINGTON  TX  76011-  .... 
ARLINGTON  TX  76006-  .... 


ARLINGTON  TX  76018- 
ARLINGTON  TX  76006- 

ARLINGTON  TX  76011- 


ARLINGTON  TX  76011-5TS2 
ARLINGTON  TX  76006-  .. 

ARLINGTON  TX  76011^ 

ARLINGTON  TX  76012-  ..      . 
ARLINGTON  TX  75050-  _ 
AUSTIN  TX  78750- 


7928  GESSNER  DR 

5660  N.  IH-35  

6511  IH35N 

820  E.  ANDERSON  LN  .. 

300  S.  CONGRESS 


5901  N.  IH-35 

6201  HWY.  290  E 

303  W.  15TH  ST 

7619  1-35  N  

935  LA  POSADA  . 


8888  TALLWOOO  DR 


AUSTIN  TX  78701- 

AUSTIN  TX  78752- 


AUSTIN  TX  7875*- 
AUSTIN  TX  78751- 
AUSTIN  TX  78752- 
AUSTIN  TX  78753-  . 


AUSTIN  TX  78704-  . 

AUSTIN  TX  78723-  .. 
AUSTIN  TX  78723-  . 
AUSTIN  TX  78701-  .. 

AUSTIN  TX  78752-  .. 
AUSTIN  TX  78752-  .. 

AUSTIN  TX  7875»-  .. 


($15)448-9000 
(615)455-^501 
(615)674-0706 
(901)968-3742 

(915)695-1262 

(915)698-1234 

(915)673-6271 

(915)695-2150 
(915)676-1676 

(915)672-845^ 
(214)991-8888 
(214)490-7390 

(214)991-2800 
(214)788-13^2 

(806)358-7943 
(806)353-7861 

(806)376-9993 
(806)353-6-41 
(806)335-1551 
(806)372-1425 
(806)358-«16l 
(806)366-6800 
(806)373-7486 

(806)35C-6311 

(806)355-6'554 
(806)374-6444 
(806)359-7661 
(806)373-3045 
(806)379-6665 
(806)372-8171 
(817)261-2300 

(817)640-3322 
(817)261-8200 
(817)640-7722 

(817)261-8900 

(817)277-2774 

(817)649-6800 

(817)467-3535 
(817)640-1183 

(817)261-3621 

(817)640-4142 
(817)640-4444 
(817)64^-0147 
(817)274-1616 
(817)640-0440 
(512)258-6376 

(512)478-1111 

(512)461-5757 

(512)338-7311 
(512)458-2340 
(512)467-8500 
(512)835-4311 

(512)469-9000 

(512)454-8004 
(512)458-4758 
(512)478-7800 

(512)452-3300 
(512)458-3336 

(512)343-0008 
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TX0089  HOLIDAY  INN  AUSTIN  AIR- 
PORT 

TX0361  HOLIDAY  INN  EXPRESS 
AIRPORT 

TX0231  HOLIDAY  INN  NORTHWEST 
PLAZA. 

TX0350    HOLIDAY  INN  TOWN  LAKE  .. 

TX0088  HOWARD  JOHNSON  PLAZA 
HOTEL  NORTH. 

TX0062    HYATT  REGENCY  AUSTIN  ... 

TX0160    LA  OUINTA  #478 

TX0169    LA  QUINTA  AUSTIN  #514  

TX0173    U  QUINTA  INN  #2522  

TX0434    LA  QUINTA  INN  #4907  

TX0178  LA  QUINTA  MOTOR  INN 
•530. 

TX0086  LAKEWAY  INN  A  CON- 
FERENCE RESORT. 

TX0582    MOTEL  6  #0113  

TX0604    MOTEL  6  #0360  

TX0498    MOTEL  6  #1 1 1 8  

TX0563    MOTEL  6  #1344  : 

TX0430    OMNI  AUSTIN  HOTEL 

TX0459    QUAILTY  INN  AIRPORT 

TX0529    QUALITY  INN  SOUTH  

TX0281  RADISSON  HOTEL  ON 
TOWN  LAKE. 

TX01 12    RAMADA  INN  NORTH  

TX0387    RODEWAY  INN  AIRPORT 

TX0063  RODEWAY  INN  AT  UNIVER- 
SITY. 

TX0431     SHERATON  AUSTIN  HOTEL 

TX0322    STOUFFER  AUSTIN  HOTEL  . 

TX0126    THE  DRISKILL  HOTEL  

TX0090  WOODFIN  SUITES  HOTEL 
OF  AUSTIN. 

TX0033    VI^NDAM  AUSTIN  HOTEL  .... 

TX0287    BAY  CITY  INN 

TX0228  MATAGORDA  HOTEL  A 
CONFERENCE  CENTER. 

TX0559    BUDGETEL  INN  

TX0192  LA  QUINTA  MOTOR  INN 
#4587. 

TX0491     MOTEL  6  »1 136  

TX0021     BEAUMONT  HILTON  

TX0348    BEAUMONT  MIDTOWN 

TX0081  BEAUMONT  SUPER  8 
MOTEL. 

TX0145  BEST  WESTERN  BEAU- 
MONT INN. 

TX0452  BEST  WESTERN  JEFFER- 
SON INN. 

TX0462    ECONO  LODGE  

TX0360  HOLIDAY  INN  BEAUMONT 
PLAZA. 

TX0181     LA  QUINTA  INN  

TX0522    RELAY  STATION  MOTEL 

TX0274  COURTYARD  BY  MARRIOTT 
FT.  WORTH  BEDFORD. 

TX0099  LA  QUINTA  MOTOR  INN 
#4903. 

TX0610    MOTEL  6  #0411  _ 

TX0461     RODEWAY  INN  

TX0606    MOTEL  6  #0373  

TX0153    CHISM  LODGES  INC  - 

TX0365    HOLIDAY  INN 

TX0204    U  QUINTA  BROWNSVILLE  . 

TX0598    MOTEL  6  #0348  

TX0329  SHERATON  INN  PLAZA 
ROYALE. 

TX0456    TRAVELERS  INN  

TX0463  COMFORT  INN  RIVERSIDE 
HOTEL. 

TX0386  HOLIDAY  INN  BROWN- 
\NOOD. 

TX0312    VARSITY  MOTEL 

TX0250  RED  R(X)F  INN  #147 
CARROLLTON. 

TX0221    SAGAMARINN  

TX0595    MOTEL  6  »  0342  

TX0139    COLLEGE  STATION  HILTON 

TX0055    COMFORT  INN  

TX0179  LA  QUINTA  MOTOR  INN 
#2539. 

TX0605    MOTEL  6  #0362  


PO  BOX  129 


PO  BOX  2384 
PO  BOX  60  ... 


PO  BOX  714 


6911  N.  IH-35 


7622  N.  INTERSTATE  35  ... 
6901  BUSINESS  PARK  DR 


20  N.  INTERREGIONAL  . 
7800  N.  IH-35  

208  BARTON  SPRItJGS 

4200  IH-35  S „ 

7100  1-35  N 

1603  E.  OLTORF  (1-35)  . 

300EAST11THST 

5812  N.  IH-35  


101  LAKEWAY  DR 


2707  INTERREGIONAL  HWY  S 

9420  IH-35  

5330  N.  IH-35  _. 

8010  N.  INTERSTATE  35 

700  SAN  JACINTO 

909  E.  KOENIG  LN  

2200  S.  IH-35 

111  E.  FIRST  ST  


9220  N.  IH-35 
5526  N.  IH-35 
2900  IH-35  N  . 


500  N.  IH-35 

9721  ARBORETUM  BLVD 

604  BRAZOS  ST  „.. 

7685  NORTHCROSS  DR  .. 


4140  GOVERNOR'S  ROW  . 

RT.l  ..„ „ 

407  7TH  ST  


5215  IH  10  EAST 
4811  E.  MO  


8911  STATE  HWY.  146 

2355  MO  S  

2095  N.  1 1TH  ST 

2850  MO  E  


2155N.  IITHST  . 
1610  1-10  SOUTH 


1155IH-10S 

3950  MO  SOUTH  AT  WALDEN 


220  MO  N 

4085  IH-IO  WALDEN  RD 
2201  AIRPORT  FRWY  


1450  W.  AIRPORT  FRWY 


1509  HOGAN  LN  

1520  S.  IH-35 ;..„ 

600  W  IH-20 

RT  1 

1945  N.  EXPRWY 

55  SAM  PERL  BLVD 

2255  NORTH  EXPRESSWAY 

3777  N.  EXPRVI^  


2377  N.  EXPRWY  83 
410  E.  COMMERCE  .. 

515  E.  COMMERCE  .. 


1004  E.  1ST  ST 

1720  S.  BROADWAY 

2107  N.  MAIN  

1000  HWY  332 
801  UNIVERSITY  DR. 
104  S.  TEXAS  AVE  ... 
607  TEXAS  AVE.  S  ... 


2327  TEXAS  AVE  SOUTH 


AUSTIN  TX  78752- 

AUSTIN  TX  78752- 

AUSTIN  TX  78759- 

AUSTIN  TX  78701- 
AUSTIN  TX  78753- 


AUSTIN  TX  78704- 

AUSTIN  TX  78745-1202 
AUSTIN  TX  78752-3228 
AUSTIN  TX  78741-3814 

AUSTIN  TX  78701- 

AUSTIN  TX  78751-1502 


• •... 


AUSTIN  TX  78734- 


AUSTIN  TX 
AUSTIN  TX 
AUSTIN  TX 
AUSTIN  TX 
AUSTIN  TX 
AUSTIN  TX 
AUSTIN  TX 
AUSTIN  TX 


78741- 
78753- 
78751- 
7875»- 
78701- 
78751- 
78704- 
78701- 


AUSTIN  TX  7875S- 
AUSTIN  TX  78751- 
AUSTIN  TX  78705- 

AUSTIN  TX  78701- 
AUSTIN  TX  78759- 
AUSTIN  TX  78701- 
AUSTIN  TX  78757- 


AUSTIN  TX  78744-  .... 
BAY  CITY  TX  77414- 
BAYCITYTX77414- 


BAYTOWN  TX  77521- 

BAYTOWN  TX  77521-8564 

BAYTOWN  TX  77520- 

BEAUMONT  TX  77705-  . 

BEAUMONT  TX  77703-  ...„. 
BEAUMONT  TX  77703- 


BEAUMONT  TX  77703- 

BEAUMONT  TX  77707- _ _. 

BEAUMONT  TX  77701- 

BEAUMONT  TX  77705- 

BEAUMONT  TX  77702-2112 

BEAUMONT  TX  77705-  „ 

BEDFORD  TX  76021- 

BEDFORD  TX  76022-6795  

BELLMEAD  TX  76705- 

BELTON  TX  76513- 

BIG  SPRING Yx  79Z21- ™ 

BLUFFTON  TX  78607-  

BROWNSVILLE  TX  78520- 

BROWNSViaE  TX  78520-  

BROWNSVILLE  TX  78520-  

BROWNSVILLE  TX  78520-  

BROWNSViaE  TX  78520-  

BROWNWOOD  TX  76801- ™.. 

BROWNWOOD  TX  76801- 

CAMERON  TX  76520- 

CARROfiLTON  TX  75227-  

CLEBURNE  TX  76031-  

CLUTE  TX  77531-  

COLLEGE  STATION  TX  77840-  

COLLE<3E  STATK3N  TX  77840-  

COLLEGE  STATKM  TX  77840-1916 

COLLEGE  STATION  TX  77840-  . — 


(512)459-4251 

(512)467-1701 

(512)343-0888 

(512)472-8211 
(512)836-8520 

(512)477-1234 
(512)443-1774 
(512)452-9401 
(512)447-6661 
(512)476-1166 
(512)4S»-4381 

(512)261-7340 

(512)444-5882 
(512)339-6161 
(512)467-9111 
(512)837-9890 
(512)476-3700 
(512)452-4200 
(512)444-0561 
(512)478-9611 

(512)837-7372 
(512)451-7001 
(512)477-6395 

(512)480-8181 
(512)219-1448 
(512)474-5911 
(512)452-9391 

(512)448-2222 
(409)245-0985 
(409)244-6400 

(713)421-7300 
(713)421-6566 

(713)576-6777 
(409)842-3600 
(409)892-2222 
(409)899-3040 

(409)898-8150 

(409)842-0037 

(409)835-6913 
(409)842-6995 

(409)838-9991 
(409)842-9341 
(8l7)S45-2202 

(904)255-7412 

(817)799-4957 
(817)939-0744 
(915)267-1695 
(915)379-6331 
(210)546-4591 
(512)546-0381 
(210)546-4699 
(210)350-9191 

(210)504-2300 
(915)646-3511 

(915)646-2551 

(817)697-6446 
(214)245-1700 

(817)556-3631 
(409)265-4764 
(409)69>-7S00 
(409)84^7333 
(409)698-7777 

(409)686-3379 
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TXOiae    OUAILTY  INN 

TX02S6    RAMAOA  INN  „ 

TX0377    HOUOAY  INN  CONROE  THE 
WOOOLANOS. 

TX0aO7    MOTEL  6  #0385  _...„«._ _ 

TX04a8    BEST    WESTERN    GARDEN 

MM 

TX04e4    COMFORT  INN  AIRPORT  

TX0324    CORPUS      CHRISTI      MAR- 
RIOTT BAYFRONT. 

TX02t6    DAYS  INN  CORPUS  CHRtSTI 

TXC295    DRURY        INN        CORPUS 
CHRISTI. 

TX0420    EMBASSY  SUITES  

TX0613    HOLIDAY  INN  AIRPORT  _.._. 

TX0149    HOLIDAY      INN      EMERALD 
BEACH. 

TX0093    ISLAND  HOUSE  CONDOS   ... 

TX0164    LAOUINTAI477      _ 

TX0203    LA  OUINTA  CORPUS  CHRIS- 
TI NORTH  #702. 

TX06ei     MOTEL6«0231 

TXOeil     MOTEL  6  #0413 

TX02S8    RACE  TRACK  INN 

TX0237    RAMADA  INN  GREYHOUND 
RACEWAY. 

TXOOOI     SHERATON     HOTEL     COR- 
PUS CHRISTL 

TX0530    COMFORT  INN 

TX0142    ARISTOCRAT  HOTEL  .._. 

TX0031     BEST  WESTERN  WINDSOR 
SUITES. 

TX0337    BRISTOL  SUITES  HOTEL  .._. 

TX0397    CLASSIC  MOTOR  INN  

TX0270    COURTYARD  BY  MARRIOTT 
DALLAS  LBJ  AT  JOSEY. 

1X0269    COURTYARD  Br  MARRIOTT 
OAUAS  LOVE  FIELD. 

TX0271     COURTYARD  BY  MARRIOTT 
DALLAS  MARKET  CENTER. 

TX0272    COURTYARD  BY  MARRIOTT 
DALLAS  NORTHPARK. 

TX0422    DALLAS  CLARION 

TX02M    DALLAS  MARRWTT 

QUORUM. 

TX0259    DALLAS  MARRlOH  SUITES 
MARKET  CENTER. 

TX0134     DALLAS  PARKWAY  HILTON 
DALLAS  RICHARDSON  HIL- 


TX0087 

TON. 
TXOO0O 

TX04J9 


DOUBLETREE  HOTEL      ._ 
DOUBLETREE     HOTEL     AT 

LINCOLN  CENTRE. 
TX0O15    DOUBLETREE  HOTEL  PARK 

WEST. 
TX0897    DRURY  INN  DALLAS  NORTH 
TX04 1 1     E  CONOLODGE  DALLAS  AIR- 
PORT NORTH. 
TX0417    EMBASSY  SUITES  HOTEL 
TX0215    EMBASSY    SUITES    HOTEl 

DALLAS  PARK  CENTRAL  AREA 
TX0121     EMBASSY    SUITES    HOTEL 

LOVE  FIELD. 
TX0018    GRAND  KEMPlNKSI  DALLAS 

HOTEL. 
TX0148    GUEST     LODGE     AT     THE 

AEROBIC  CENTER. 
TX04)5    HAMPTON  INN 
TX0249    HAMPTON       INN       DAUAS 

GARLAND. 
TX0426    HAMPTON   'INN       DALLAS 

NORTH. 
TX0335    HARVEY  HOTEL  ADDtSON- 
HARVEY  HOTEL  DALLAS  .... 
HOLIDAY  INN  BROOK  HOL- 


HOLIDAY   INN  NORTHPARK 


TX0333 
TXeST? 

LOW. 
TX0341 

PLAZA 

TX0094    HOTEL  ST.  GERMAIN  

TX0319    HYATT  REGENCY  DALLAS  .. 
TX0«35    LA  OUINTA  INN  #512  .. 
TX0183    LA  OUINTA  INN  #547     _    . 
TX0436    LA  OUINTA  INN  #709  ..    .„ 
TX0175    LA    OUINTA     MOTOR     INN 

•624. 


2021  N.  PADRE  ISLAND 

4337  S.  PADRE  ISLAND  OR 

5549  LEOPARD  ST  ._... 

1102  S.  SHORELINE  BLVD  .. 


16340  LEEWARD  OR  

6226  S.  PADRE  ISLAND  DR  ._.. 
5156  N.  1-37  

B45  LANTANA  STREET  „. 

8202  S.  PADRE  ISLAND  OR  ..„. 

S255  I.K  37 

5501  IH  37 . „ 


r07  N  SHORELINE  BLVD _ _.... 

^WY.  54  E  ...._ 

1933  MAIN  ST  „ „ . 

S363  STEMMONS  TRAIL ...., 

raOO  ALPHA  RD .  __ 

»229  CARPENTER  FRWV 

?930  FOREST  LN  .... 


>383  STEMMONS  TRAILS 

M5Q  MARKET  CENTER  BLVD 
10325  N.  CENTRAL  EXPRWY 


2514  TEXAS  AVE.  S 

1502  S.  TEXAS  AVE 

1601  1-45  S 


820  1-45  SOUTH 
11217  IH.  37 


6301  IH-37 

900  N.  SHOREUNE  BLVD 

901  NAVIGATION  . 


241  W.  MOCKINGBIRD  LN  . 
4901  DALLAS  PKWY  _ 


!101  STEMIJONS  FRWY  


801  LBJ  FR'WY  

981  N.  CENTRAL  EXPRWY  .„ 


250  N.  CENTRAL  EXPWV 
410  LBJ  FRWY 


690  LBJ  FRWY 


421  WALNUT  HILL  LN  

275  VALLEY  VIEW  LN  

727  STEMMONS  FRWY 
3131  N  CENTRAL  EXPRWY 


880  W.  tm  HWY  _ 

5201  DALLAS  PKVWY'    . 

i 

2230  PPESTON  RD  


154  PREFERRED  PL  ... 
670  E.  NW  HWY  


1063  COMPOSITE  DR 


WIS  MIDWAY  RD  ... 
31 6  LBJ  FRWY 


:)50  STEMMONS  FRWY  

X^  N.  CENTRAL  EXPRWY 


COUEGE  STATION  TX  77840- 
COLLEGE  STATION  TX  77840- 
CONROE  TX  77301-  „.„ 

CONROE  TX  77304-  

CORPUS  CHRISTI  TX  78410-  ... 


CORPUS  CHRISTI  TX  7840&- 
CORPUS  CHRIST)  TX  78401- 


CORPUS  CHRISTI  TX  7840»-  ._  .„  „ 
CORPUS  CHRISTI  TX  78408- 


CORPUS  CHRISTI  TX  78411- 
CORPUS  CHRISTI  TX  78406- 
CORPUS  CHRISTI  TX  78401- 


CORPUS  CHRISTI  TX  78416- 
CORPUS  CHRISTI  TX  78412-4011  . 
CORPUS  CHRISTI  TX  78408- 


CORPUS  CHRISTI  TX  78408-    . 
CORPUS  CHRISTI  TX  78412- 
CORPUS  CHRISTI  TX  78409-2717    „. 
CORPUS  CHRISTi  TX  78408-  - 

CORPUS  CHRISTI  TX  78401-  


DALHART  TX  79022- 
DALLAS  TX  75201-  ... 
DALLAS  TX  75220-  ... 

DALLAS  TX  76240-  ... 
DALLAS  TX  75247-  ._ 
DALLAS  TX  75234-  ... 


DALLAS  TX  75220- 

DALLAS  TX  76207- 

DALLAS  TX  75231- 

DALLAS  TX  76247- 
DALLAS  TX  75240- 

DALLAS  TX  75207- 

DALLAS  TX  75244- 
OALLAS  TX  75080- 

DALLAS  TX  75206- 
DALLAS  TX  75240- 

OALLAS  TX  75234- 

DALLAS  TX  75229- 
DALLAS  TX  75234- 

DALLAS  TX  76207- 
DALLAS  TX  75243- 

DALLAS  TX  75220-  . 

DALLAS  TX  75248- 

DALLAS  TX  75230- 

DALLAS  tX  75237- 
DALLAS  TX  75220-  . 

DALLAS  TX  75229-  . 

DALLAS  TX  75244- 
DALLAS  TX  75251-  . 
DALLAS  TX  75247-  . 

DALLAS  TX  75231- 


2  il6  MAPLE  AVE 

a  W  REUNION  BLVD 

4  140  N.  CENTRAL  EXPWV 

1 3235  STEMMONS  FRWY 

aB03  EAST  R.L.  THORNTON  FRWY  _' 

1  i25  REGAL  ROW  41-35)  DALLAS  TX  75247-  ....^.ZZ  [    (2i4)636-€7oi 


DALLAS  TX  75201-  „  ._ 

DALLAS  TX  75207-  _ ..    „ 

DALLAS  TX  75206-6525  . 

DALLAS  TX  75234-5757  _.. 

DALLAS  TX  75228-7106  


(409*696-6968 
(409)693-9891 
(409)756-8941 

(409)760-4003 
(5 12).''4 1-5675 

(512)289-6925 
(512)887-1600 

(518)888-8599 
(512}289-a200 

(512)853-7899 

(512)289-6100 
(612)883-5731 

(512)949-8166 
(612)991-6736 
(512)888-5721 

(512)28&-939/ 
(512)991-8858 
(512)288-0991 
(5i2)28»-5e61 

(512)88?- 1700 

(806)249-8586 
(214)741-7700 
(214)350-2300 

(214)233-7600 
(214)631-6633 
(214)620-8000 

(214)362-7676 

(214)653-1166 

(214)739-2500 

(214)630-7000 
(214)661-2800 

(214)747-3000 

(214)661-3600 
(214)644-4000 

(214)691-8700 
(214)934-8400 

(214)86^-4300 

(214)484-3330 
(214)243-5500 

(214)630-533? 
(214)234-3300 

(214)357-4500 

(214)386-6000 

(214)386-0306 

(214)298-4747 
(214)613-5000 

(214)484-6667 

(214)580-8877 
(214)960-7000 
(214)630-6500 

(214)373-6000 


(214)871-2616 
(214)651-1234 
(214)821-4220 
(214)620-7333 
(214)324-3731 
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TX0205    LA    OUINTA     MOTOR     INN 

#706. 
TX0026    LA    OUINTA     MOTOR     U«4 

#717. 
TX0547    LEXINGTON  HOTEL  SUITES 
TX0554    MARKET      PLACE      CORP. 

SUITES  AT  QUALITY  HOTEL 

TX0572    MOTEL  6  #0207  

TX0614    fJKDTEL  6  #0560  „. 

TX0496    MOTEL  6*1119  .... .. 

TXC494    MOTEL  6  #1 125  

TX0566    MOTEL  6  S1 339  

T>0119    PLAZA  OF  THE  AMERICAS 

HOTEL 
TX0409    RADISSON         HOTEL         S 

SUITES  DALLAS. 
rA0144    RACiSSON  HOTEL 

CENTRAL  DALLAS. 
TX0310    RED  ROOF   iNN  f138  DAL- 
LAS EA.^T. 

TX0308    PtD  ROOF  INN  #153  

TX0058    RED  ROOF  INN  »a2 

TX0385    RESIDENCE    INN    BY    MAB- 

RK)TT. 
TX0002    RESIDENCE    INN    BY   MAR- 
RIOTT DALLAS  CENTRAL  N.PK. 
TX0392    RESDENCE     INN     DALLAS 

NORTH  CENTRAL. 
TX0306    SHERATON    MOCKINGBIRD 

HOTEL 
TX0147    SHERATON  PARK  CENTRAL 

HOTEL 
TX0305    SHERATON    SUITES    MAR- 
KET C^ENTER. 
TX0120    STOUFFER  DALLAS  HOTEL 
TX0233    THE  SOUTHLAND  CENTER 

HOTEL 
TX0457    BEST    WESTERN    INN    OF 

DEL  RH3. 
TX0453    BEST  WESTERN  LA  SIESTA 
TX0442    LA  OUINTA  INN  DEL  RIO  .... 

TX0603    MOTEL  6  #0323  

TX0226    DELUX  INN  t948  DENTON  ... 

TX0438    LA  (XIINTA  INN  #542  

TX0581     MOTEL  6  #0097  

TX0418  RADISSON  HOTEL  RESORT 
TX0005    SHERATON  DENTON  HOTEL 

&  AT  U.  Of  NORTH  TEXAS. 
TX0545    BEST         WESTERN         OF 

DESOTO. 

TX0236    HOLIDAY  INN 

TX0414    BEST     WESTERN     DUMAS 

INN. 

TX0465    E(X)NO  LODGE 

TX0010    MOORE  REST  INN  

TX0359    HOLIDAY        INN        DALLA.S 

SOUTHWEST. 

TX0497    MOTEL  6  #1130  

TX0183    LA  (3U1NTA  INN  

TX0067     AMORlS'yiTOS  

TX0394    COMFORT  INN  

TX0154    DAYS  ISW  «165 

TX0292  EL  PASO  AIRPORT  HILTON  . 
TX0098  EL  PASO  RESIDENCE  INN  ... 
TX0024    GARDNER  HOTEL  EL  PASO 

INTV  YOUTH  HOSTEL. 

TX0008    HOLIDAY  INN  AIRPORT  

rx0373    HOLIDAY      INN      SUNLAND 

PARK. 
TX0321    HOWARD  JOHNSON  LODGE 
TX0167    LA   (XIINTA   !NN   EL    PASO 

#4507. 
TX0156    LA    QUWTA     MOTOR     INN 

•452. 
TX0195    LA     OUWTA     MOTOR     INN 

TX0131  MARRIOTT  HOTEL „ 

TX0587  MOTEL  6  #0141 

TX0593  MOTEL  6  #0297 

TX0501  MOTEL  6  #1367  

TX0466  QUALITY  INN 

TX0105  WESTIN  PASO  DEL  NORTE 
HOTEL 

TX0074  QUAUTY  INN  ... 

TX01 85  LA  OUINTA  INN  #4554  „ 


10001  N.  CENTRAL  EXPRWY  . 

13685  N.  CENTRAL  EXPRWY  . 

4150  INDEPENDENCE  DR 

2015  MiS'.RKET  CENTER  BLVD 

9626  C  F  HAWN  FREEWAY 

2753  FOREST  LA.NE 

2660  FOREST  LANE  .. 

4325  BELTLINE  RD  _. 

4220  INDEPENDENCE  DR 

650  N.  PEAP.L  ™ 

2330  W.  NW  HWY 

6060  N.  CENTRAL  EXPRWY  

8108  RL  THORNTON  FRWY _. 

1C335  GARDNER  RD  _ 

1550  EMPIRE  CENTRAL  DR 

6950  N.  STEMMONS  FRWY  ....... 


10333  N.  CENTRAL  EXPRWY  

13636  GOLDMARK  DR  ..„ 

1893  W.  K«OCKiN6BIRD  LN 

12720  MERIT  DR 

2101  STEMMONS  FRWY  

2222  STEMMONS  FRWY 

400  N.  OUVE  ST 


810  AVE.  F  i_^ 

2000  AVE.  F -_ 

2005  AVE.  F ^ 

21 15  AVENUE  F 

601  1-35  E 

700  FT.  WORTH  or!  (jKSSqT;!!! 

4125  1-35  NORTH 

2211  N.  1-35 

2211  1-35  E.  N , ;_ 


1135B.  BECKLEY 


1515  N.  BECKLEY   

1712  S.  DUMAS  AVE 


1719  S.  DUMAS  AVE 
119W.  17THST _. 


711  E.  CAMP  WISDOM  RD  ..„ 


202  JELLIS04  BLVD 
2525  E.  MAIN  ST  


8250  (GATEWAY  E 

900  YARBROUGH  OR  .__ 

9125  GATEWAY  W 

2027  AIRWAY  BLVO 

6791  MONTANA  AVE 

311  E.  FRANKLiNAVE  .. 


6655  GATEWAY  WEST  _ 

900  SUNLAND  PARK  OH  __^___^ 


8887  CaATEWAY  W 

6140  GATEWAY  EAST  „... 

11033  GATEWAY  .'. „ 

7550  REMCON  CIR  ......_. 

1600  AIRWAY  BLVD  _ 

7840  N.  MESA  ST 

11049  GATEWAY  BLVO  WESl 

1330  LOMALAND  DR 

6201  GATEWAY  WEST  

101  S.  EL  PASO  ST 

107  WAGON  WHEEL  DR  

1001  W.  AIRPORT  FRWY 


DALLAS  TX  75231-4193  

DALLAS  TX  75243-1001  

DALLAS  TX  76237-  ..._ „ 

DALLAS  TX  7M27-  „„ 

DALLAS  T/ 75217-  . 
DALLAS  TX  75234-  . 
DALLAS  TX  75234-  . 

DALLAS  TX  76214- 

DALLAS  TX  75237- 

DALLAS  TX  75201-  _ _ 

DALLAS  TX  75220-    ._ 

DALLAS  TX  75206-  ^ 

DALLAS  TX  75228-  

DALLAS  TX  75220-  _.... 

DALLAS  TX  75235- 

DALLAS  TX  75247-  

DALLAS  TX  75231- 

DALLAS  TX  75240-  

DALLAS  TX  7523&-    

DALLAS  TX  75251-  

DALLAS  TX  75207-  _. 

DALLAS  TX  75207- 

DALLAS  TX  75201- 

DEL  RIO  TX  78840-   

DEL  RIO  TX  73840-  

DEL  RIO  TX  78840-  

DEL  RIO  TX  78840-  ...„ 

DENTON  TX  76205- 

DENTON  TX  76201-7137  _~ 

DENTON  TX  76207- 

DENTON  TX  76205- _ 

DENTON  TX  76205- 

DESOTO  TX  75115- 

DESOTO  TX  75115- 

DUMAS  TX  79029-  

DUMAS  TX  79029-  

DUMAS  TX  79029-  

DUNCANVILLE  TX  75116-  __ 

DUNCANVILLE  TX  75115-  .... 
EAGLE  PASS  TX  78652-4498 

EL  PASOTX  79907-  

EL  PASOTX  79915-  

EL  PASO  TX  79925-7038 

EL  PASO  TX  79925- 

EL  PASO  TX  79925-  

EL  PASO  TX  79901-  

EL  PASC  TX  79S25-  

EL  PASO  TX  79922-  _... 

EL  PASO  TX  79925-  _. 

EL  PASO  TX  79905-2004  

EL  PASO  TX  79935-5003  

EL  PASO  TX  79912-3513  


EL  PASO  TX  7992S- 
EL  PASO  TX  79932- 
EL  PASO  TX  79935- 
EL  PASO  TX  79935- 
EL  PASO  TX  79926- 
EL  PASO  TX  79901- 

ENHISTX  75119-  _ 


EULESS  TX  76040- 
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(214)361-8200 

(214)234-1016 

(214)298-7014 
(214)742-8686 

(214)286-7952 
(214)620-2828 
(214)484-9111 
(214)386-4677 
(214)29»-3331 
(214)979-4000 

(214)361-4477 

(214)750-6060 

(214)388-8741 

(214)508-8100 
(214)638-6151 
(214)631-2472 

(214)750-8220 

(214)669-0478 

(214)634-8660 

(214)385-3000 

(214)747-3000 

(214)631-2222 
(214)922-8000 

(210)775-7511 

(210)776-6323 
(210)775-7591 
(210)774-2115 
(817)666-1990 
(817)387-6840 
(81 7)56^-1796 
(817)565-8499 
(817)666-8499 

(214)224-8575 

(214)224-5100 
(806)936-6441 

(806)935-9096 
(806)935-6222 
(214)29fr-aei1 

(214)296-0345 
(210)773-7000 
(916)591-9500 
(915)594-9111 
(915)593-8400 
(915)77d-4241 
(915)7^?-8000 
(915)532-3661 

(915)778-6411 
(915)833-2900 

(915*^1-9471 
(915)778-9321 

(915)591-2244 

(915)833-2522 

(915)779-3300 
(915)584-2129 
f915)594-«S33 
(915)592-6386 
(915)778-«11 
(915)634-3000 

(2141875-9641 
(817)640-0233 
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TX0564    MOTEL  6  #1345 

TX0016    SUMMtT  HOTEL  .„      . 

TX0097    BUTTERFIELD  INN 

TX0396    COMFORT  INN  

TX0467    ECONO  LODGE 

TX0599    MOTEL  6  «0333  .. 

TX0122    CLARION  HOTEL 1  "" 

TX0219    COUNTRY       SUITES       BY 

CARLSON. 
TX0275    COURTYARD  BY  MARRIOTT 

FT.  WORTH. 
TX0280    HOLIDAY  INN  FORT  WORTH 

SOUTH. 
TX0042    HOLIDAY  INN  NORTH  CON- 
FERENCE CENTER. 
TX0439    LA  QUINTA  INN  »1 106  ... 

LA  QUINTA  INN  #451  

MISS  MOLLY'S  HOTEL  

MOTEL  6  #737  

RESIDENCE    INN   BY   MAR- 


TX0155 
TX0320 
TX0510 
TX0449 
RIOTT 
TX0468 
TX0538 
TX0583 
TX0589 

Txoeoe 

TX0S65 
TX0OB2 


ROCK- 


COMFORT  INN  

ECONO  LODGE  .... 

MOTEL  6  #0117  .... 

MOTEL  6  #0153  .... 

MOTEL  6  #0406  

MOTEL  6  #1341  

BEST     WESTERN 
PORT  REBEL 

TX0363    HOLIDAY  INN 

TX0255    BEST  WESTERN 

BEACHFRONT  INN. 
TX0150    BOB  SMITH  YACHT  CLUB 

ECONO  LODGE 

ECONOLODGE  GALVESTON 

INN  ON  THE  STRAND 

LA    QUINTA    MOTOR     INN 


TX0253 
TX0253 
TX0213 
TX0200 
•687. 
TX0245 

Txosoe 

TX0070 
TX0286 


P  O  BOX  310 


MANOR  HOUSE  MOTOR  INN 

MOTEL  6  #343  

THE  TREMANT  HOUSE  

THE     VICTORIAN     CONDO 
HOTEL. 

TX0182    LA  QUINTA  INN  #2546  

TX0616    MOTEL  6  #0620. 

TX0531     COMFORT  INN  

TX0059    HISTORIC     PAGE     HOUSE 

TEA  ROOM  &  BED  &  BRKFST. 
TX0152    RAMADA      INN      GEORGE- 


TOWN 
TX0400 
TX0247 
TX0ie4 
TX0620 
TX0050 


ECONO  LODGE 

HAMPTON  INN  ARLINGTON 
LA  QUINTA  GRAND  PRAIRIE 

MOTEL  6  #0446  

OFW    HILTON     EXECUTIVE 

CONFERENCE  CENTER. 
TX0028    BEST     WESTERN     INN     & 

SUITES. 

TX0254    HOLIDAY  INN „     . 

TX0617    MOTEL  6  #0449  

TX0577    MOTEL  6  #0441  

TX0574    MOTEL  6  #0211 

TX0045    LA  QUINTA  INN  #2558  .... 
TX0575    MOTEL  6  #0210  .... 
TX0469    RODEWAY  INN  .... 
TX0246    ADAM-S       MARK       HOTEL 

HOUSTON. 

TX0485    ALLEN  PARK  INN  

TX0044    CLARION  INN  

TX0470    COMFORT    INN    GALLERIA 

WESTCHASE. 
TX0012    COMFORT  inn 

GREENSPOINT. 
TX0446    COURTYARD  BY  MARRIOTT 

HOUSTON/NORTH  LOOP. 
TX0108    DAYS  INN  CAVALCADE 
TX0037    DAYS        INN        HOUSTON 

NORTH. 
TX0111     DOUBLETREE     HOTEL     AT 

INTERCONTINENTAL  AIRPORT 
TX0069    DOUBLETREE     HOTEL     AT 

THE  ALLEN  CENTER. 

TX0484    GULF  FREEWAY  INN  

TX0371     HAMPTON    INN    AT    IH-10 

EAST. 


10  W.  AIRPORT  FWY  

645  LBJ  FRWY 

000  MAIN  ST  

601  W.  IH-10  .._ . 

00  E.  DICKINSON  

I  001  W.  DICKINSON  BLVD  . 

!  000  BEACH  ST 

I  401  W.  1-30  a. 


;  150  RIVERFRONT  OR 
1  DO  ALTA  MESA  BLVD  . 
:  540  MEACHAM  BLVD  . 


'i  120  BEDFORD-EULESS  RD  .. 

11-30 

1 »  1/2  W.  EXCHANGE  AVE  

A  133  SOUTH  FRWY.  @  SEMINARY 
1  rO^  S.  UNIVERSITY  DR  


98  S.  ADAMS  ST „. 

0  S.  ADAMS  

a^OI  WEST  FREEWAY  .. 
3f  71  INTERSTATE  35W  . 
atOO  SOUTH  FREEWAY 
1  136  OAKLAND  BLVD  .... 
3>02Tg.  HWY.  35  


e  10  FAIR  PARK  BLVD 

S  114  SEAWALL  BLVD 


e  II  HOLIDAY  DR.  N  ... 

a  25  61  ST  ST  ._, 

21  25  61ST  ST  

21  21  STRAND  

t  02  SEAWALL  BLVD 


ia 
90; 


401 


821 


2  00  SEAWALL  BLVD  

7<  04  AVE.  "J" 

2  00  SHIP'S  MECHANIC  row" 

6;  00  SEAWALL  BLVD  


II  721  1-35 

4;  6  W.  1-30  &  BELTLINE 
II  05  LEANDER  RD  .... 
II  DO  LEANDER  RD  


3;  3  NORTH  IH-35 


H!  VY.  290  E  

2C  50  N.  HWY.  360  &  CARRiER  PKWy" 

14  10  NW  19TH  ST  

4(  3  E.  SAFARI  '"  

U  X)  HWY.  26  E 


12  16  1-30  W 


12 

51)9 

52) 

64) 

1 

2 

1 

29t0 


0)2 
221 


5  1-30  

INTERSTATE  30  ... Z 

1  EAST  PARKWAY  

1  AIRPORT  FREEWAY  

S.  EXPRWY.  83  

S.  U.S.  EXPRESSWAY  77 "Z 

1  W.  TYLER 

BRIARPARK  AT  WESTHEIMER 


21 1 1  ALLEN  PARKWAY 

50  I  N.  SAM  HOUSTON  PKWY 

90  1  WESTHEIMER 


12  00  N.  FRWY 


29  4  NORTH  LOOP  WEST 


W. CAVALCADE 
5  N.  FRWY.  1-45 


15;  47  JFK  BLVD 


DALLAS  ST 


231  1  S.  WAYSIDE  DR 


MERCURY  OR 


EULESS  TX  76039- 

FARMERS  BRANCH  TX  75234^ 

FORT  DAVIS  TX  79734-  „    . 

FORT  STOCKTON  TX  79735-  ... 
FORT  STOCKTON  TX  79735-  _ 
FORT  STOCKTON  TX  79735-  .... 

FORT  WORTH  TX  76103-  

FORT  WORTH  TX  76116-  ... 


(817)545-0141 
(214)243-3363 
(915)426-3252 
(915)336-9781 
(915)336-9711 
(915)366-9737 
(817)534--»801 
(817)560-0060 

(817)335-1300 

(817)293-3088 

(817)625-9911 

(817)485-2750 
(817)246-5511 
(817)626-1522 

FORT  WORTH  TX  76107-  ^ZZZZZ      (Sl7)SJlt??? 


FORT  WORTH  TX  761 07- 
FORT  WORTH  TX  761 34- 
FORT  WORTH  TX  76106- 


FORT  WORTH  TX  76118-4019 
FORT  WORTH  TX  76108-3606 
FORT  WORTH  TX  76106-  ... 
FORT  WORTH  TX  761 15- 


FREORICKSBURG  TX  78624- 
FREORICKSBURG  TX  78624-  , 

FT.  WORTH  TX  76116- 

FT.  WORTH  TX  76106- 

FT.  WORTH  TX  76134- „ 

FT.  WORTH  TX  76103- 

FULTON  TX  7835ft- 


GAINESVILLE  TX  76240- . 
GALVESTON  TX  77550-  .. 


GALVESTON  TX  77550-  . 
GALVESTON  TX  77551-  .. 
GALVESTON  TX  77551-  ... 
GALVESTON  TX  77550-  „. 
GALVESTON  TX  77550-  „, 


GALVESTON  TX  77550- 
GALVESTON  TX  77551- 
GALVESTON  TX  77550- 
GALVESTON  TX  77551-  , 


GARLAND  TX  75041-4706 
GARLAND  TX  75043-  .. 
GEORGETOWN  TX  78628- 
GEORGETOWN  TX  78628- 

GEORGETOWN  TX  78628- 


GIDDINGS  TX  78942-  

GRAND  PRAIRIE  TX  7S050- 
GRAND  PRAIRIE  TX  75050-2802 
GRAND  PRAIRIE  TX  75050-  . 
GRAPEVINE  TX  76051-  


GREENVILLE  TX  75402- 


GREENVILLE  TX  75401-  

GREENVILLE  TX  75401-  

GROVES  TX  77619- 

HALTOM  CITY  TX  76117- 
HARLINGEN  TX  78552-5913 
HARLINGEN  TX  78550- 
HARLINGEN  TX  78550-   . 
HOUSTON  TX  77042-  ... 


HOUSTON  TX  77019- 
HOUSTON  TX  77060- 
HOUSTON  TX  77063- 

HOUSTON  TX  77060- 

HOUSTON  TX  77092- 

HOUSTON  TX  77009- 
HOUSTON  TX  77037-  . 

HOUSTON  TX  77032-  . 

HOUSTON  TX  77002-  . 

HOUSTON  TX  77023-  . 
HOUSTON  TX  77013-  . 


(210)997-9811 
(210)997-3437 
(817)^44-9740 
(817)625-4359 
(817)293-8595 
(817)834-7361 
(512)72&-8351 

(817)665-8800 
(409)740-1261 

(409)762-1253 
(409)744-7133 
(409)744-7133 
(409)762-4444 
(409)763-1224 

(409)762-1166 
(409)740-3794 
(409)763-0300 
(409)740-3565 

(214)271-7581 
(214)226-7140 
(512)863-7504 
(512)863-8979 

(512)869-2541 

(409)542-9666 
(214)986-8989 
(214)641-3021 
(214)642-9424 
(817)481-8444 

(903)454-1792 

(903)454-7000 
(903)455-0515 
(409)962-661 1 
(817)834-7136 
(210)428-6888 
(210)421-4200 
(  )  - 
(713)978-7400 

(713)521-9321 
(713)931-0101 
(713)783-1400 

(713)876-3888 

(713)335-1300 

(713)869-7121 
(713)820-1500 

(713)442-8000 

(713)759-0202 

(713)928-5321 
(713)673-4200 
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TX0369    HARVEY       HOTEL       NEAR 

GREENWAY  PLAZA. 
TX0340    HARVEY  SUITES  HOUSTON 

MEDICAL  CENTER. 

TX0293    HILTON  SOUTHWEST 

TX0314    HOBBY  AIRPORT  HILTON 
TX0102    HOLIDAY      INN      CROWNE 

PLAZA. 
TX0011    HOLIDAY      INN      EXPRESS 

INTERCONTINENTAL  AIRPORT 
TX0354    HOLIDAY   INN   HOBBY  AIR- 
PORT. 
TX0282    HOUDAY      INN     HOUSTON 

EAST 
TX0116    HOLIDAY      INN      HOUSTON 

NASA. 
TX0345    HOLIDAY     INN     HOUSTON 

NORTH. 
TX0214    HOUDAY      INN      HOUSTON 

WEST. 
TX0393    HOUDAY       INN      MEDtCAL 

CENTER. 
TX0361     HOLIDAY  INN  NORTHWEST 
HOLIDAY  INN  SOUTHWEST 
HOTEL  SOFITEL  HOUSTON 
HOUSTON    AIRPORT    MAR- 


ASTRODOME 


MARRIOTT 
MEDALLION 


TX0358 
TX0003 

TX0O92 
Riorr 
Txoaeo  HOUSTON 

MARRiOTT. 
TX0262    HOUSTON  MARRIOTT 

NORTH  AT  GREENSPOINT. 
TX0263    HOUSTON  MARRIOTT  WEST 

LOOP  GALLERIA. 
TX0019    HOl^TON 

WESTSIDE. 
TX0568    HOUSTON 

HOTEL 

TX0261    HOUSTON    MEDICAL    CEN- 
TER. 
TX0283    HOUSTON     WEST     HILTON 

INN. 
JX0254    HOUSTON'S  JW  MARRIOTT 

BY  THE  GALLERIA. 
TX0487    HOWARD  JOHNSON 
TX0039    HYATT     REGENCY     HOUS^ 

TON. 
TX0165    LA      QUINTA      GREENWAY 

PLAZA. 
TX0209    LA       QUINTA       HOUSTON 

BROOKHOLLOW  #715. 
TX0201     LA  QUINTA  INN  #4690  „ 

LA  QUINTA  INN  #4693  

LA  QUINTA  INN  #515  

LA  QUINTA  INN  4591  HOBBY 
LA  QUINTA  INN  HOUSTON 
LA     QUINTA     MOTOR     INN 


TX0057 
TX0170 
TX0194 
TX0544 
TX0197 

#4649. 
TX0177 

#529. 
TX0030 

#531. 
TX0207 
TX0596 
TX0604 
TX0622 
TX0S03 
TX0492 
TX0284 


LA    QUINTA     MOTOR     INN 

LA    QUINTA    MOTOR    INN 

LA  QUINTA  SHARPSTOWN  .. 

M6TEL  6  #0345  

MOTEL  6  #1086 

MOTEL  6  #1126 

MOTEL  6  #1139  

MOTEL  a  #1140 


NASSAU  BAY  HILTON  AND 
MARINA. 
TX0332    OMNI  HOUSTON  HOTEL  .,„ 

TX0123    PLAZA  HILTON  HOTEL 

TX0483    PREMIER  INN  

TX0234    HAOiSSON     SUITE     HOUS- 
TON WEST. 

TXOlOe    RAMADA  INN  HOBBY  _ 

TX0304    RAMADA      INN      HOUSTON 

SOUTH  NASA. 
TXOSaO    RESIDENCE   INN   BY   MAR- 
RIOTT HOUSTON. 
TX03eO    RESIDENCE   INN   BY   MAR- 
RIOTT HOUSTON. 
TX0402    RESIDENCE   INN   BY   MAR- 
RCTT  HOUSTON  ASTRODOME. 

TX03M    mERVmiNC  „ 

TX038B    nOOEWMY  INN  NORTH 


2712  SW  FRWY  

6800  S.  MAIN  _ 


6780  SW  FRWY __. 

8181  AIRPORT  HR.TON ._ 

2222  WEST  LOOP  S 

702  N.  SAM  HOUSTON  PK'*Y 

9100  GULF  FRWY  ..._ 

15157  HOE  

1300  NASA  RD.  ONE  . _ 

16510 IH-45N  

14703  PARK  ROW 

6701  S.  MAIN  ST     


U996  NW  TRWY  __._ 

11160  SW  FRWY  „....    _  ~ 

426  N.  SAM  KOUS-^ON  PKvirY.  E 
18700  JOHN  F.  KENNEDY  BLVD 

2100  S.  BRASESWOOO  

255  N.  SAM  HOUSTON  PWKV  E  „ 

1750  W  LOOP  S 

13210  KATY  FRWY   

3000  N  LOOP  WEST 

6580  FANNIN  ST  .... ..___ 

12401  KATY  FRWY 

5150  WESTHEIMER  RD 


4225  N   FREEWAY  .  .. 
1200  LOUISJANA  ST  .. 

4015  SW  FRWY  

11002  NW  FRWY  


991 1  BUFFALO  SPEEDWAY 

10552  SW  FRWY  

8017  KATY  FRWY „ 

9902  GULF  FRWY „ 

17111  N.FRWY ■ 

13290  FM  1960  W  ._ „ 

11113  KATY  FRWY 

6N  BELTE  _ „.... 


8201  SW  FRWY  

9638  PLAlNFiELO  RD Z. 

8800  AIRPORT  BLVD  

3223  SOUTH  LOOP  WEST  

14833  KATY  FRWY 

16884  NORTHWEST  FREEWAY 
3000  NASSAU  ONE  


FOUR  RIVERWAY  

6633  TRAVIS  „ 

2929  S.W.  FREEWAY 
10655  KATY  FRWY  .._ 


9005  AIRPORT  BLVO 

1301  NASA  RD.  1    

525  BAY  AREA  BLVO 

6910  SW  FRWY 

7710  S.  MAIN  ST   


HOUSTON  TX  77098- 
HOUSTON  TX  77030- 


HOUSTON  TX  77074-     . 
HOUSTON  TX  77061- 
HOUSTON  TX  77027- 


HOUSTON  TX  77060- 
HOUSTONTX77017- 
HOUSTON  TX  77530- 
HOUSTON  TX  77058- 
HOUSTON  TX  77090- 
HOUSTON  TX  77079- 
HOUSTON  TX  77030- 


HOUSTON  TX  77040- 

HOUSTON  TX  77031-3698 

HOUSTON  TX  77060- 

HOUSTON  TX  77032-  

HOUSTON  TX  77030-  

HOUSTON  TX  77060-  

HOUSTON  TX  77027-  

HOUSTON  TX  77079-  

HOUSTON  TX  77092-  

HOUSTON  TX  77030- 

HOUSTON  TX  77079-1401 

HOUSTON  TX  77057- 

HOUSTON  TX  77022-  „. 
HOUSTON  TX  77M2-     

HOUSTON  TX  77027-  

HOUSTON  TX  77092-7312 

HOUSTON  TX  77054-1396 

HOUSTON  TX  77074-1104 
HOUSTON  TX  77024-1601 
HOUSTON  TX  77034-1043 
HOUSTON  TX  77090-6005 
HOUSTON  TX  77065-4005  . 

HOUSTON  TX  77079-2102  . 

HOUSTON  TX  77060-1821  . 

HOUSTON  TX  77074- 

HOUSTON  TX  7703^- 

HOUSTON  TX  77061- .. 

HOUSTON  TX  77025- 

HOUSTON  TX  77094- 

HOUSTON  TX  77040- 

HOUSTON  TX  77058-  .._ 


HOUSTON  TX  77056- 
HOUSTON  TX  77030-  .... 
HOUSTON  TX  77098- 
HOUSTON  TX  77024- 


HOUSTON  TX  77061-  

HOUSTON  TX  77058-  

HOUSTON  TX  77058-  _..„ 

HOUSTON  TX  77074-  

HOUSTON  TX  7703O- 


6701  S.  MAM  ST  

13611  RANKIN  CiRW 


HOUSTON  TX  77030- 
I  HOUSTON  TX  77073- 


(713)523-8448 

(713)528-7744 

(713)977-7911 
(713)645-3000 
(713)961-7272 

(7l3>999-9&4: 

(713)943-7979 

(713)452-7304 

(713)333-2500 

(713)821-2570 

(713)558-5580 

(713)797-1110 

(713)938-9955 
(713)530-1400 
(713)445-9000 
(713)443-2310 

(713)797-9000 

(713)875-4000 

(713)960-0111 

(713)558-8338 

(713)613-0699 

(713)796-0080 

(713)496-6080 

{713)961-1500 

(713)695-6011 
(713)654-1234 

(713)623-»750 

(713)688-2581 

(713)668-8082 
(713)270-9559 
(713)688-8941 
(713)941-0900 
(713)444-7500 
(713)469-^18 

(71 3)932-0808 

(713)447-6888 

(713)772-3626 
(713)778-0008 
(713)941-0990 
(713)664-6425 
(713)497-6000 
(713)937-7066 
(713)333-9300 

(713)871-8181 
(713)524-6633 
(713)528-6161 
(713)461-6000 

(713)943-3300 
(713)488-0220 

(7l3)486-24?4 

(713)785-3415 

(713)660-7995 

(713)797-1110 
(713)8?1-0<10 
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TX0413    SHERATON       ASTRODOME 

HOTEL 
TX0100    SHERATON  CROWN  HOTEL 

AND  CONFERENCE  CENTER. 
TX0421     SHERATON  GRAND  HOTEL 
TX0133    STOUFFER       PRESIDENTE 

HOTEL. 

TX0370    TURLEY  INNS  INC  

TX0291    WESTCHASE    HILTON   AND 

TOWERS. 
TX0395    WYNDHAM     GREENSPOINT 

HOTEL 
TX0376    WYNDHAM  WARWICK 

HOTEL. 

TX0601    MOTEL  6  »0339  

AMORISVITOS 

BEST  WESTERN  DFW  AIR- 


TX0066 
TX011S 

PORT 
TX0471 

PORT 
TX0268 


COMFORT    INN    DFW   AIR- 


COURTYARD  BY  MARRIOTT 
DALLAS  LAS  COLINAS. 
TX051 1     CROWN  STERLING  SUITES 
TX0257    DALLAS  FORT  WORTH  AIR- 
PORT MARRIOTT. 
TX0300    DRURY  INN  DFW  AIRPORT 

SOUTH 
TX0336    HARVEY  HOTEL  DFW  AIR- 
PORT. 

TX0543    HARVEY  SUITES  DFW  

TX0549    HOLIDAY     INN     DFW     AIR- 
PORT SOUTH. 
TX0244    HOMEWOOD   SUITES    DAL- 
LAS LAS  COUNAS. 

TX0S67    MOTEL  6  11335  

TX0075    OMNI  MANDALAY  HOTEL  AT 

LAS  COUNAS. 
TX0104    RAMAOA  INN  DFW  SOUTH  .. 

TX0307    RED  ROOF  INN  #129  

TX012S    RESIDENCE   INN   BY   MAR- 
RIOTT LAS  COLINAS: 
TX0328    SHERATON  GRAND  HOTEL 
TX0338    THE  HARVEY  HOTEL  DFW 
AIRPORT. 

TX0041     WILSON  WORLD  HOTEL  

TX0424    WYNDHAM  LAS  COLINAS  .... 

TX0129    DOC'S  ONE  STOP 

TX0036    RAMAOA  INN  JASPER  

TX0051     DAYS  INN 

TX0009    HOLIDAY  INN  Y.O.  RANCH  .. 
TX0499    INN  OF  THE  HILLS   RIVER 
RESORT. 

TX0004    RAMADA  INN  

ECONO  LODGE  

FRIENDSHIP  INN 

PARK  INN  INTERNATIONAL  . 

THE  PLAZA  HOTEL  

MOTEL  6  #0324  

HOLIDAY  INN  #4166 

LA  QUINTA  INN  »599  

RAMADA    INN    LAKE    JACK- 


PO  BOX  384 


TX0405 
TX0539 
TX0326 
TX0327 
TX0602 
TX0441 
TX0196 
TX0520 
SON. 
TX0143 
TX0166 

Txosae 

TX0621 
TX0052 


CIRCLE  MOTEL  

LA  QUINTA  INN  »506  

MOTEL  6  #0142  

MOTEL  6  #1107  

SOUTH    SHORE    HARBOUR 
RESORT  &  CONFERENCE  CNTR. 
TX0375    HOLIDAY      INN      EXPRESS 

DALLAS  LEWISVILLE. 
TX0138    LA  OUINTA  INN  »585  

ECONO  LODGE  

BEST    WESTERN    CLASSIC 


TX0537 
TX0482 

INN. 
TX0043 

INN. 
TX0472 
TX0161 
TX0557 
TX0029 
TX0151 


BEST  WESTERN  LONGVIEW 


COMFORT  INN  

LA  OUINTA  INN  »476  

MOTEL  6  »0158  

ASTRO  MOTEL  REENA  INC  . 

HOLIDAY      INN      LUBBOCK 
SOUTH. 

TX0172    LA  QUINTA  INN  #2521  

TX0013    LUBBOCK  PLAZA  HOTEL 

TX0594    MOTEL  6  #0298 


86«  5  KIRBY  DR 

15^0  JOHN  F.  KENNEDY  BLVD 


25ii 


WEST  LOOP  S 

(*EENWAY  PLAZA  E  , 


97S) 

QOfl  k 

99a  f 


124(10  GREENSPOINT  . 
MAIN  ST  


570  1 

160' 
395  1 


261 


820) 

115 

4651 
8441 

421 

454 

45S 

4441 


510 
221 


454i 


KATY  RD  

WESTHEIMER 


INTERSTATE  45  

W.  AIRPORT  FRWY  „.„ 

W.  AIRPORT  FRWY  „. 


ESTERS  BLVD 

W.  WALNUT  HILL 


WEST  AIRPORT  FRWY 
FREEPORTPKWY  


W.  AIRPORT  FRWY  

W.  JOHN  CARPENTER  FRWY  .. 


JOHN  CARPENTER  fHWY 
W.  AIRPORT  FRWY  


430   WINGREN  DR 


LOOP  12  

LAS  COLINAS  BLVD 


41  If  W.  AIRPORT  FRWY 
81S   ESTERS  BLVD 
950  WALNUT  HILL  LN 


W.  JOHN  CARPENTER  FRWY 
W.  JOHN  CARPENTER  FRWY 


4600  W.  AIRPORT  FRWY  

now.  CARPENTER  FRWY  . 
l-35tACCESS  RD.  &  5TH  ST 

239 E.GIBSON  

Ill  fe.  MARTINEZ  

2033  SIDNEY  BAKER  

1001  JUNCTION  HWY  


3501 

606 

601 

803 

172< 

100 

5201 

iia 

925 


HWY.  259  N  

:.  CENTRAL  TEXAS  EXPRWY 

N.  HWY.  190 

f.  CENTRAL  TEXAS  EXPWY  ... 
CENTRAL  TEXAS  EXPRWY  ... 

J.  U.S.  77  BYPASS  

GULF  FREEWAY  

HWY.  146  S „„, 

mi.  332  


1502 
361C 
531C 
592C 
250C 


200 


i.  STEMMONS  FRWY 


165J 

117 

901 


605 


601 
320 
909 


S.  KEY  AVE 

SANTA  URSULA  (1-35) 
SAN  BERNARDO  AVE  . 

SAN  BERNARDO  

S.  SHORE  BLVD  


S.  STEMMONS  FRWY 

HWY.  59  LOOP  5 

YOUNG  


V 


iCCESS  RD 


203   I.  SPUR  63 

502    ;.  ACCESS  RD  

1 10  M/EST  ACCESS  ROAD 

501  ,  iVE.  Q 

66241 1-27 „„ 


»VE.  Q 

289  S 
6TH  ST 


3201  LOOP: 


HOUSTON  TX  77064- 
HOUSTON  TX  77032- 


HOUSTON  TX  77027-  ... 
HOUSTON  TX  77046-  ... 


HOUSTON  TX  77024- 
■HOUSTONTX  77042- 


HOUSTON  TX  77060-1998 
HOUSTON  TX  77005-1895 


HUNTSVILLE  TX  77340- 

IRVING  TX  75062- 

IRVING  TX  75062- 


IRVING  TX  7506:^  . 

IRVING  TX  7503&-  . 

IRVING  TX  75062-  . 
IRVING  TX  75063-  . 

IRVING  TX  75062-  . 

IRVING  TX  75063-  . 

IRVING  TX  75063-  . 
IRVING  TX  75062-  . 

IRVING  TX  75039-  . 

IRVING  TX  75060-  . 
IRVING  TX  75039-  . 

IRVING  TX  75062-  . 
IRVING  TX  75063-  . 
IRVING  TX  75038-  . 

IRVING  TX  75062-  . 
IRVING  TX  75063-  . 


IRVING  TX  75062- 

IRVING  TX  75039- 

JARRELL  TX  76537-  .... 

JASPER  TX  75951-  

JUNCTION  TX  7684*-  .. 
KERRVILLE  TX  78028- 
KERRVILLE  TX  78028- 


KILGORE  TX  75662-  

KILLEEN  TX  76542-  „ 

KILLEEN  TX  76541-  

KILLEEN  TX  76541-  

KILLEEN  TX  76541-  

KINGSVILLE  TX  78363-  

LA  MARQUE  TX  77568-3507  , 
LA  PORTE  TX  77571-6119  ... 
LAKE  JACKSON  TX  77566-  .. 


LAMPASAS  TX  76550- 

LAREDO  TX  78041-4453  . 

LAREDO  TX  78040-  

LAREDO  TX  78041-  

LEAGUE  CITY  TX  77573- 


LEWISVILLE  TX  75067- 


LEWISVILLE  TX  75067-6401 

LIVINGSTON  TX  77351-  

LLANO  TX  78643-  


LONGVIEW  TX  75602-  , 


LONGVIEW  TX  75601- 

LONGVIEW  TX  75602-4202  . 

LONGVIEW  TX  75601- 

LUBBOCK  TX  79401- 

LUBBOCK  TX  79404- 

LUBBOCK  TX  79401-2613  ... 

LUBBOCK  TX  79423- 

LUBBOCK  TX  79412- 


(713)748-3221 

(713)442-5100 

(713)961-3000 
(713)629-1200 

(713)468-7801 
(713)974-1000 

(713)875-2222 

(713)525-1991 

(409)291-6927 
(214)790-1950 
(214)570-7500 

(214)929-0066 

(214)550-8100 

(214)790-0093 
(214)929-8800 

(214)986-1200 

(214)92*^t500 

(214)929-4499 
(214)399-1010 

(214)556-0665 

(214)43»-4227 
(214)556-0800 

(214)39»-2005 
(214)929-0020 
(214)580-7773 

(214)929-8400 
(214)929-4500 

(214)513-0800 
(214)650-1600 
(512)746-2096 
(409)384-9021 
(915)445-3730 
(210)257-4440 
(210)895-5000 

(903)983-3456 
(817)634-6868 
(817)526-2232 
(817)526-4343 
(817)634-1555 
(512)592-5106 
(409)986-9777 
(713)470-0760 
(409)297-1161 

(512)556-6201 
(210)722-0511 
(210)725-8187 
(210)722-8133 
(713)334-1000 

(214)434-1000 

(214)221-7525 
(409)327-2451 
(915)247-4101 

(903)753-0350 

(903)757-7858 
(903)757-3663 
(903)758-5256 
(806)762-8726 
(806)745-2208 

(806)763-9441 
(806)797-3241 
(806)745-5541 
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TX0114    RESIDENCE   INN   BY  MAR- 

RKXTT  LUBBOCK  TEXAS. 
TX0323    SHERATON    INN    LUBBOCK 

AT  THE  CIVIC  CENTER. 
TX0519    BEST  WESTERN  EXPO  INN  . 

TX0109    LA  QUINTA  INN  #581  

TX0618    MOTEL  6 10448  

TX0113    HOUDAY  CAPRI  INN  THUN- 

DERBIRD  MOTEL 

TX0357    MOLIDAY  INN  EXPRESS  

TX0505    MOTEL  6  #422  

TX0110    BEST      WESTERN      ROSE 

GARDEN  INN  &  SUITE. 
TX0048    DOUBLETREE  CLUB  HOTEL 

CASA  DE  PALMAS. 

TX0301     DRURY  INN  MCALLEN  

TX0427    EMBASSY  SUITES 

MCALLEN 
TX0302    HAMPTON  INN  MCALLEN  .... 

HOLIDAY  INN  AIRPORT  

HOLIDAY    INN    CIVIC   CEN- 


TX0S25 
TX0374 

TER. 
TX0212 
TX0290 

INN. 
TX0573 
TX0303 
TX0379 
TX0571 
TX05S6 
TX0352 

VILLA 
TX0440 
TX0159 


LA  QUINTA  INN  #1111  

MCAUEN  AIRPORT  HILTON 

MOTEL  6  #0212  

THRIFTY  INN  MCALLEN  

HOLIDAY  INN  MCKINNEY  .... 

MOTEL  6  #0191  

BEST  WESTERN  MIDLAND  .. 
HOLIDAY      INN      COUNTRY 


LA  QUINTA  INN  #455  

LA     QUINTA     MOTOR     INN 
MIDLAND. 

TX0553    MIDLAND  HAMPTON  INN  

TX0331     MIDLAND       HILTON       AND 
TOWERS. 

TX0569    MOTEL  6  #0185  

TX0014    PLAZA  INN  

TX0450    BEST  WESTERN 

MIDLOTHIAN  INN. 

TX0532    COMFORT  INN  

TX0568    MOTEL  6  #1336  ..„ 

TX0279    ECONO  LODGE    

TX0623    FREDONIA  HOTEL  &  CON- 
VENTION CENTER. 
TX0356    HOLIDAY  INN 

NACOGDOCHES. 

TX0189    LA  QUINTA  INN  #576  

TX0020    MOUND    STREET    BED    8i 

BREAKFAST. 
TX0124    STRATFORD  HOUSE  INN  .... 
TX0517    BEST  WESTERN  NAVASOTA 

INN. 
TX0053    HOLIDAY  INN  NEW 

BRAUNFELS. 

TX0077    RODEWAY  INN  

TX0137    STRATFORD  HOUSE  INN  ... 
TX0546    BEST    WESTERN    GARDEN 
OASIS. 

TX0344    HOLIDAY  INN  CENTRE 

HOLIDAY  INN  PARKWAY  

LA  QUINTA  INN  #453  

MOTEL  6  #0439  

RADISSON  ODESSA  HOTEL 
&  CONFERENCE  CENTER. . 

TX0619    MOTEL  6  #0447  

COMFORT  INN  „ 

COMFORT  INN  OF  PARIS  .... 

HOUDAY  INN  PARIS 

VICTORIAN  INNS  

RODEWAY  INN  PASADENA  . 

MOTEL  6  #0347  

FOUR  HORSEMEN  MOTOR 
LODGE. 

TX0128    CARSON  HOUSE  INN  

TX0060    BEST       WESTERN       CON- 
ESTOGA  INN. 

TX0533    COMFORT  INN  

COURTYARD  BY  MARRIOTT 

HARVEY  HOTEL  PLANO  

HOUDAY  INN  PLANO  

LA  QUINTA  INN  #810  

MOTEL  6  #1121  


TX0356 
TX0157 
TX0590 
TX0285 


TX0473 
TX0474 
TX0378 
TX0408 
TX0475 
TX0597 
TX0025 


TX0049 
TX0334 
TX0367 
TX0210 
.  TX0495 


P  0  BOX  28 


2S61  S.  LOOP  289 
505  AVE.  Q „.. 


4200  N.  MEDFORD 

21 19  S.  1ST  ST 

1110S.  TIMBERLAND  . 
517  W.SAN  ANTONIO 


100  IH-20  W.  HWY.  59  ft  IH-2 

300  IH-20  EAST 

300  E.  EXPWY.  83  ...;.._ 


101  N.  MAIN  ST 


612  W.  EXPRWY.  83 
1800  S.  2N0 


300  W.  EXPRWY.  83 

2000  S.  10TH  ST 

200  W.  EXPRWY.  83 


1100S.  10THST. 
2721  S.  10TH  ST  . 


700  U.S.  83  EXPRESSWAY  . 

620  W.  EXPRWY.  83  

1300  N.  CENTRAL  EXPRWY 

3629  HWY  80  

3100  W.  WAU  ST . 

4300  W.  WALL  


4130  W.  WALL  AVE 
4130  W.  WALL  ST  ... 


3904  W.  WALL  ST  . 
117  W.  WALL  AVE 


1000  S.  MIDKIFF 

4108  N.  BIG  SPRING 
220  N.  HWY.  67  


U.S.  271  a  IH-30  

7804  BEDFORD  EULESS  RD.  N 

2020  NW  LOOP  224  

200  N.  FREDONIA  ST 


3400  S.  1ST  . 


3215  S.  ST 

408  N.  MOUND  ST 


3612  N.  ST  

818  HWY.  6  LOOP  SOUTH 


1051  IH-35E, 

1209  IH-3S  E  . 
1063IH-35N 
now.  IH-20. 


6201  E.  BUSINESS  IH-20 
3001  E.  BUSINESS  IH-20 

5001  E.  BUS.  20 

200  E  1-20  SERVICE  RD  .. 
5200  E.  UNIVERSITY 


4407  27TH  AVE 

1307  AVE.  A  

3505  NE  LOOP  286  

3560  NE  LOOP  286  ft  PINE  MIU 

425  35TH  NE „ 

114  S.  RICHEY 

3002  S.  CEDAR 

1301  N.  HWY.  377  

302  MT.  PLEASANT  ST 

600  N.  1-27  


621  CENTRAL  PKWY.  E 

4901  W.  PLANO  PKWY  „ „ 

1600  N.  CENTRAL  EXPRWY  „.... 

700  E.  CENTRAL  PKWY 

1820  N.  CENTRAL  EXPRWY  

2560  NORTH  CENTRAL  EXPRWY  


LUBBOCK  TX  79423-  , 
UJBBOCK  TX  79401- 


LUFKIN  TX  75901-  _ 

LUFKIN  TX  75901-5902 

LUFKIN  TX  75901-  

MARFA  TX  79843-  _. 


MARSHAU  TX  75670-  . 
MARSHAU  TX  75670-  . 
MCAUEN  TX  78503-  ... 


MCAUEN  TX  78501- 

MCAUEN  TX  78501- 
MCALLEN  TX  78503- 

MCALLEN  TX  78501- 
MCALLEN  TX  78501- 
MCAUEN  TX  78501- 


MCALLEN  TX  78601-5022 
MCALLEN  TX  78503-  


MCAUEN  TX  78501-  .. 
MCALLEN  TX  78501-  .. 
MCKINNEY  TX  75069- 
MESQUITE  TX  75150- 
MIDLAND  TX  79701-  ... 
MIDLAND  TX  79703-  ... 


MIDLAND  TX  79703-7718 
MIDLAND  TX  79703- 


Midland  tx  79703- 
midland  tx  79701-  , 


MIDLAND  TX  79701- 

MIDLAND  TX  79705- 

MIDLOTHIAN  TX  76065- 


MT.  PLEASANT  TX  75455- 

N.  RICHLAND  HILLS  TX  76180-  , 

NACOGDOCHES  TX  75961-  

NACOGDOCHES  TX  75961-  


NACOGDOCHES  TX  75961- 


NACOGDOCHES  TX  75961-7212 
NACOGDOCHES  TX  75961-  


NACOGDOCHES  TX  75961- 
NAVASOTA  TX  77868- 


NEW  BRAUNFELS  TX  78130- 

NEW  BRAUNFELS  TX  78130- 
NEW  BRAUNFELS  TX  78130- 
ODESSA  TX  79761- 


ODESSA  TX  79762- 

ODESSA  TX  79761- 

ODESSA  TX  79761- .. 

ODESSA  TX  79766- 

ODESSA  TX  79762-8113 


ORANGE  TX  77630- 

OZONA  TX  76943- 

PARIS  TX  75460-  

PARIS  TX  75460-  ...... 

PARIS  TX  75460-  : 

PASADENA  TX  77506-  ._ 

PECOS  TX  79772-  

PILOT  POINT  TX  76258- 

PITTSBURG  TX  75686-  .. 
PUINVIEW  TX  79072-  ... 

PUNO  TX  75074- 

PUNO  TX  75093- 

PLANO  TX  75074- 

PLANO  TX  75074- 

PLANO  TX  75074-6606  ... 
PUNO  TX  75074- _... 


(806)745-1963 

(806)747-0171 

(409)632-7300 
(409)634-3361 
(409)637-7850 
(915)729-4326 

(903)935-7923 
(903)935-4393 
(210)630-3333 

(512)631-1101 

(512)687-5100 
(210)686-3000 

(512)682-4900 
(210)686-1741 
(210)686-2471 

(210)687-1101 
(210)687-1161 

(210)687-370a 
(512)631-6700 
(214)542-9471 
(214)613-1662 
(915)699-4144 
(915)697-3181 

(915)696-9900 
(915)697-9900 

(915)694-7774 
(915)683-6131 

(915)697-3177 
(915)686-8733 
(214)775-1891 

(903)577-7553 
(817)485-3000 
(409)569-0880 
(409)564-1234 

(409)569-6100 

(409)560-5453 
(409)569-2211 

(409)560-6038 
(409)825-7775 

(512)625-8017 

(512)629-6991 
(512)€2&-6967 
(915)337-3006 

(915)362-2311 
(915)333-3931 
(915)333-2820 
(915)333-4025 
(915)368-5885 

(409)683-4891 
(915)392-3791 
(903)^84-7481 
(903)^85-5545 
(903)785-3871 
(713)477-6871 
(915)445-9034 
(817)686-2256 

(903)856-2468 
(806)293-9454 

(214)424-6666 
(214)867-8000 
(214)578-8555 
(214)881-1881 
(214)423-1300 
(214)578-1626 
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TX054t    SLEEP  INN  PLANO  

TX0117    PORT    ROYAL  OCEAN 
SORT  CONDOMINIUMS. 

TX0476    COMFORT  INN  _.... 

TX0079    HOLIDAY       ON       TEXOMA 
MOTEL 

TX0289    CLARION  HOTEL  RICHARD- 
SON. 

TX0273    COURTYARD  BY  MARRIOTT 
DALLAS  RICHARDSON. 

TX0239    HAMPTON     INN     RICHARD- 
SON. 

TX0318    OMNI  RICHARDSON  HOTEL 

TX0542    SLEEP  INN  

TX0211     LA  QUINTA  INN  #4905  

TX0132    THE  STAGECOACH  INN 

TX0515    BEST    WESTERN    INN    OF 
THE  WEST. 

TX0366    HOLIDAY  INN  CONVENTION 
CENTER  HOTEL 

TX0199    LA  QUINTA  INN  #672  

TX0612  MOTEL  6  »0229 ...„ 

TX062$  ALAMO  TRAVELODGE „ 

TXCX)65    AMORISVITOS 

TX0068    AMORISVITOS  ..._ 

TX0448    BEST       WESTERN       CON- 
TINENTAL INN  P^TEL 

TX0618    BEST    WESTERN    INGRAM 
PARK  INN. 

TX0535    COMFORT  INN  

TX0316    COURTYARD  BY  MARRIOTT 

TX0278    COURTYARD  BY  MARRIOTT 
S.A.  MEDICAL  CENTER. 

TX0278    COURTYARD  BY  MARRIOTT 
SAN  ANTONIO  AIRPORT. 

TX0277    COUWTYARD  BY  MARRIOTT' 
SAN  ANT0NK3  DOWNTOWN. 

TX0298    DRURY  INN  SAN  ANTONIO 
EAST»41. 

TXCI299    DRURY  SUITES  SAN  ANTO- 
NIO AIRPORT. 

TX0477    ECONO  LODGE  EAST  

TX0534    ECONOLODGE    O'CONNOR 
RD. 

TX0054    EMBASSY    SUITES    HOTEL 
AIRPORT. 

TX0317    EMBASSY    SUITES    HOTEL 
NW. 

TX0428 

TX0241 
PARK. 

TX0240    HAMPTON  INN  NW 

SEA  WORLD  AREA., 

TX0103    HILTON  PALACIO  DEL  RIO  .. 

TX0083    HOLIDAY  INN 

TX0085    HOLIDAY  INN  AIRPORT  

TX0346    HOLIDAY   INN  DOWNTOWN 
MARKET  SQUARE. 

TX0342    HOLIDAY  INN  EXPRESS  

TX0353    HOLIDAY  INN  NORTHWEST 

TX0343    HOLIDAY    INN    RIVERWALK 
NORTH. 

TX0141     HYATT  REGENCY  SAN  AN- 
TONIO. 

TX0206    LA  QUINTA  INN  #2710  „.. 

TX0193    LA  QUINTA  INN  #4589  

TX0443  .LA  QUINTA  INN  #503  

TX0444    LA  QUINTA  INN  »510  

TX0174     LA  QUINTA  INN  #523  

TX0176    LA  QUINTA  INN  »525  

TX0186    LA  QUINTA  INN  »556  .„ 

TX0187    LA  QUINTA  INN  »567  

TX0107     LA  QUINTA  INN  SAN  ANTO- 
NIO CONVENTION  CENTER. 

TX0208    LA     QUINTA     MOTOR     INN 
»712. 

TX0140 

TX0078 

TX0686 

TX0615 

:X0507 

rX0493 

TX0509 

TX0562 


HAMPTON  INN  AIRPORT  

HAMPTON       INN       FIESTA 


LACKLAND  LODGE  

MARRIOTT  RIVERCENTER 

MOTEL  6  110134  

MOTEL  6  »0651 

MOTEL6»1122  

MOTEL  6  «1 123 

MOTEL  6  #1208  

MOTEL  6  #1350  


PO  BX  501A 


48  II  W.  PLANO  PWKY 

P*  RK  RD.  53 


7  13 


1 
Rl 


19  11  N.  CENTRAL  EXPRWY 
10  OS.  SHERMAN  


15  7  GATEWAY  BLVD 

70    E.  CAMPBELL  RO 

26  0  N.  CENTRAL  EXPRWY 

20  4  N.  IH-35 

1  I  IAIN  ST 

41$  W.BEAUREGARD 


44 


23  7  LOOP  306 

31     N.  BRYANT   

401  i  BROADWAY  _.... 

10  50  LAVRSATE  DR 

11:21  SAN  PEDRO  AVE 
97  5  IH-35  N  

68  5  NW.  LOOP  410  


441  3  IH-10  E 

60    SANTA  ROSAS 
8S  5  MARRIOTT  DR 


86 


60    SANTA  ROSA 

83|0IH35N 

88  1  JONES  MALTSBERGER  RD 

21*  SOUTH  W.W.  WHITE  RD 
11191  IH-35  N 


10 


12; 


N.  HWY.  181    

3  HIGHPORT  RO 


RIO  CONCHO  DR 


5  BROADWAY  ST 


10  US  HWY.  281  N 


771  0  BRIARRIDGE 


88  8  JONES  MALTSBERGER 
111  10  1-10 W 


481  3  MANITOU  DR 
20(   S.  ALAMO  ST  .. 


N.  ST.  MARY'S 
si.E.  LOOP  410  .. 


31|  W.  DURANGO 

6013  NW  EXPRWY 
32;  3  NW  LOOP  410 
111   LEXINGTON  AVE 


LASOYA 


59;  2  NW  EXPRWY  

71 ;  4  NW  LOOP  410  

33;   N.E.  LOOP  410  

721  2  S.  PAN  AM  EXPRWY  .... 

65  i  MILITARY  DR.  W  

21!   NE  LOOP  410  _. 

64  0  1-35  N  

90<  DOLOROSA  ..„.. 

10^1  E.  COMMERCE  ST  


95.  2  IH-10  W, 


68  5  HV\/Y.  90  W 

10    BOWIE  ST 

95(  3  INTERSTATE  HWY  36  NO 

2145  S.W.  LOOP  410 

21 1  N.  PECOS  ST 

9400  WUR2BACH  RD 

16!  00  IH-10  WEST 

55;  2  N.  PANAM  EXPWY  


PLANO  TX  75093- 

PORT  ARANSAS  TX  78373-  . 

PORTLAND  TX  78374-  _ 

POTTS  BONO  TX  75076-  


RICHARDSON  TX  75080- 

RICHARDSON  TX  75081- 

RICHARDSON  TX  75080- 

RICHARDSON  TX  75081- 

RICHARDSON  TX  75080- 

ROUND  ROCK  TX  78681-2006 

SALADO  TX  76571-  

SAN  ANGELO  TX  76903-  

SAN  ANGELO  TX  76903-  

SAN  ANGELO  TX  76904-6663 

SAN  ANGELO  TX  76901-  

SAN  ANTONIO  TX  78205-  ...... 

SAN  ANTONIO  TX  78249-  

SAN  ANTONIO  TX  78216-  ...:... 
SAN  ANTONIO  TX  78233-  

SAN  ANTONIO  TX  78238-  

SAN  ANTONIO  TX  78219- 

SAN  ANTONIO  TX  78204- 

SAN  ANTONIO  TX  78229- 

SAN  ANTONIO  TX  78217-  

SAN  ANTONIO  TX  78204-  

SAN  ANTONIO  TX  78239-  

SAN  ANTONIO  TX  78216-  

SAN  ANTONIO  TX  78219- 

SAN  ANTONIO  TX  78233- 

SAN  ANTONIO  TX  78216- 

SAN  ANTONIO  TX  78230-  

SAN  ANTONIO  TX  78216-  

SAN  ANTONIO  TX  78230-  

SAN  ANTONIO  TX  78228-  ...... 

SAN  ANTONIO  TX  78205- 

SAN  ANTONIO  TX  78205-  ...... 

SAN  ANTONIO  TX  78216-  

SAN  ANTONIO  TX  78204- 

SAN  ANTONIO  TX  78201-  

SAN  ANTONIO  TX  78213-  

SAN  ANTONIO  TX. 78205-  

SAN  ANTONIO  TX  78205-  

SAN  ANTONIO  TX  78201-2814 
SAN  ANTONIO  TX  78238-4116 
SAN  ANTONIO  TX  78216-5346 
SAN  ANTONIO  TX  78224-1415 

SAN  ANTONIO  TX  78227-  

SAN  ANTONIO  TX  78216- 

SAN  ANTONIO  TX  78218- 

SAN  ANTONIO  TX  78207-4540 
SAN  ANTONIO  TX  78205-3303 

SAN  ANTONIO  TX  78230-2221 

SAN  ANTONIO  TX  78227-  

SAN  ANTONIO  TX  78205-  

SAN  ANTONIO  TX  78233- 

SAN  ANTONIO  TX  78227-  

SAN  ANTONIO  TX  78207-  

SAN  ANTONIO  TX  78240-  

SAN  ANTONIO  TX  78257-  

SAN  ANTONIO  TX  7821 S-  


(214)867-1111 
(512)749-5011 

(512)643-2222 
(903)786-9694 

(214)644-4000 

(214)235-5000 

(214)234-6400 

(214)231-9600 
(214)470-9440 
(512)255-6666 
(817)947-6111 
(915)653-2995 

(916)658-2828 

(915)949-0515 
(915)658-8061 
(210)222-1000 
(512)691-1103 
(512)342-4800 
(210)655-3510 

(216)520-8080 

(210)333-9430 
(210)229-9449 
(512)614-7100 

(512)828-7200 

(512)229-9449 

(210)654-1 144 

(210)308-8100 

(210)333-3346 
(210)654-9111 

(512)525-9999 

(210)340-5421 

(210)366-1800 
(512)561-9058 

(512)684-9966 

(512)222-1400 
(512)224-2500 
(512)34»-9900 
(210)225-3211 

(210)736-1900 
(210)377-3900 
(210)223-9461 

(512)222-1234 

(210)734-7931 
(210)680-8883 
(210)828-0781 
(210)922-2111 
(210)674-3200 
(210)342^291 
(210)653-6619 
(210)271-0001 
(210)222-9181 

(210)593-0338 

(512)675-9690 

(512)554-6073 

(210)650-M19 

(210)67^9020" 

(210)225-1111 

(210)593-0013 

(210)697-0731 

(210)661-8791 
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TX0412    PANCOAST  CARRIGE 

HOUSE  BED  &  BREAKFAST. 

TX0403    QUALITY  INN  ft  SUITES  

TX0521     RELAY  STATION  MOTEL  ...... 

TX0311     RODEWAY  INN 

TX0309    RODEWAY      INN      FIESTA 

PARK. 
TX0251     SAN      ANTONIO     AIRPORT 

HILTON. 
TX0265    SAN    ANTONIO    MARRIOTT 

RIVERWALK. 

TX0218    SCOTSMAN  INN  

TX0423    SCOTSMAN  INN  EAST  

TX0101     SHERATON  FIESTA  HOTEL  . 
TX0325    SHERATON  GUNTER  HOTEL 

TX0486    ST.  ANTHONY  HOTEL  

TX0404    STRATFORD  HOUSE  INN  .... 
TX0512    WINDSOR    PARK    KNIGHTS 

COURT. 
TX0425    WYNDHAM  SAN  ANTONIO  ... 

TX0540    FRIENDSHIP  INN 

TX0600    MOTEL  6  «0334 

TX0570    MOTEL  6  #0183  

TX0548    OAKRIDGE  MOTOR  INN 

TX0478    ECONO  LODGE 

TX0034    BEST  WESTERN  IRISH  INN  . 

TX0224    SHERATON  INN  

TX0220    BEST     WESTERN     FIESTA 

ISLES. 

TX0506    MOTEL  6  #1237  

TX0146    SHERATON  SOUTH  PADRE 

ISLAND  BEACH  RESORT. 

TX0490    MOTEL  6  #1261  

TX0162    LA  QUINTA  INN  #4696  

TX0035    HOLIDAY  INN 

TX0455    BEST      WESTERN      TRAIL 

DUST  INN. 

TX0578    MOTEL  6  #0444  „ 

TX0479    ECONO  LODGE „. 

TX0191   '  LA  QUINTA  INN  #582  ..„..: 

TX0592  MOTEL  6  #0257      

TX0222    STRATFORD  HOUSE  INN  .... 

TX0551     TEMPLE  FAIRFIELD  INN  

TX0552    TEMPLE  HAMPTON  INN 

TX0523    THE     INN     AT     SCOTT     & 

WHITE. 

TX0636    COMFORT  INN  

TX0480    ECONO  LODGE  

TX0007    HOLIDAY  INN  EXPRESS  

TX0095    LA  QUINTA  INN  #563 

TX0500    MANSION  ON  MAIN  BED  & 

BREAKFAST  INN. 
TX0232    SHERATON        INN        TEX- 

ARKANA. 

TX0180    LA  QUINTA  #533 „- 

TX0198    LA  QUINTA  INN  #654 

TX0364    HOLIDAY    INN    SOUTHEAST 

CROSSING  TYLER. 

TX0073    LA  QUINTA  INN  #457  

TX0560    MOTEL  6  #0165  „..„. 

TX0130    RESIDENCE   INN   BY  MAR- 
RIOTT TYLER. 
TX0550    SHERATON  TYLER  HOTEL  .. 
TX0046    STRAFFORD  HOUSE  INN  .... 

TX0230    TOWN  HOUSE  MOTEL  

TX0027    TRAVELODGE  OF  TYLER  .... 

TX0038    COMFORT  INN  

TX0349    HOLIDAY  INN  UVALDE  

TX0514    BEST  WESTERN  AMERICAN 

INN. 
TX0410    BEST     WESTERN     SANDS 

MOTEL. 

TX0380    HAMPTON  INN  

TX0398    HOLIDAY  INN „ 

TX0190    LA  QUINTA  INN  #577 

TX0576    MOTEL  6  #0225  

TX0061     BEST    WESTERN    CLASSIC 

INN. 

TX0406    ECONO  LODGE  

TX0168    LA  QUINTA  INN  #2511  

TX0489    MOTEL  6  #1198 

TX0384    QUALITY  INN  WACO 

TX0076    RAMADA  INN  WACO 

TX0407    VICTORIAN  INNS  

TX0223    WACO  HILTON  INN „ 


POBOX43 


BOX  626 


102  TURNER  ST 


3817  IH-35  N  

5530  IH-10  EAST 

11591  IH36N  

19793  IH-10  WEST _.. 


611  NW  LOOP  410  .. 
71 1  E  RIVER  WALK 


5710  INDUSTRY  PARK  DR  

21 1  N.  WW.  WHITE  RD  .. 

37  NE  LOOP  410  .,...„.. 

205  E.  HOUSTON ,-. 

300  E.  TRAVIS  ..— .._„ 

6364  IH-35  N.  AT  RITTIMAN  RD 
6370  IH-35  NORTH  


9821  COLONNADE  BLVD  . 

1507  IH-^  N 

1321  IH-35 

138  N.W.  W  WHITE  RO  -_ 
IH-10  &  U.S.  HWY.  77  ..._. 
3013  N.  HWY.  123 

301  1-40  E  

3605^1WY.  75  S 

5701  PADRE  BLVD 


4013  PADRE  ISLAND  BLVD 
310  PADRE  BLVD 


19606  CYPRESSWOOO  COURT" 
12727  SW  FRWY 

2865  W.  WASHINGTON  

1521  SHANNON  RDilH-30  E 


510  NW.  GEORQIA  

1001  N.  GENERAL  BRUCE  DR  _. 

1604  W.  BARTON  AVE  

1100  N.  GENERAL  BRUCE  DR  ... 
1602  N.  GENERAL  BRUCE  DR  ... 
1402  S.W.  H.K.  DODGEN  LOOP  . 
1414  S.W.  H.K.  DODGEN  LOOP  . 
2625S.  31STST  


1705  HVrr.  34  S 

4505  N.  STATE  LINE  .. 
5401  N.  STATE  LINE  .. 
5201  STATE  LINE  AVE 
802  MAIN  ST  


5301  N.  STATE  LINE  AVE 


1121  HWY.  146  N 

28673  1-45  N  

3310  TROUP  HWY*.. 


1601  W.  SW  LOOP  323 

3236  BRADY  GENTRY  PARKWAY 
3303  TROUP  HWY 


5701  S.  BROADWAY 
2600  W.N.W.  LOOP  323  . 
2420  E.  GENTRY  PKWY 
2616  N.N.W.  LOOP  323  _ 

200  PALISADES 

920  E.  MAIN  ST  

1309  W.  BROADWAY  


1800  W.  VEGA  BLVD 


31 12  E.  HOUSTON  HWY  ._.. 
2705  E.  HOUSTON  HWY  „„ 

7603  N.  NAVARRO  „.. 

3716  HOUSTON  HIGHWAY 
6624  HWY.  84  W 


1430  IH-35  S 

1110S.  9THST _ 

3120  KULTEN  FREEWAY 

801  S.  4TH  ST _. 

4201  FRANKLIN  AVE 

720  S.  LAKE  BRAZOS  DR 


SAN  ANTONIO  TX  78204- 

SAN  ANTONIO  TX  78219- 
SAN  ANTONIO  TX  78219- 
SAN  ANTONIO  TX  78233-  , 
SAN  ANTONIO  TX  78257- 

SAN  ANTONIO  TX  78216- 
SAN  ANTONIO  TX  78205- 


SAN  ANTONIO  TX 
SAN  ANTONIO  TX 
SAN  ANTONIO  TX 
SAN  ANTONIO  TX 
SAN  ANTONIO  TX 
SAN  ANTONIO  TX 
SAN  ANTONIO  TX 


78218- 
78219- 
78216- 
78205- 
78205- 
78218- 
78218- 


SAN  ANTONIO  TX  78230-  „.. 

SAN  MARCOS  TX  78666- 

SAN  MARCOS  TX  78666- 

SAN  ANTONIO  TX  78219- 

SCHULENBERG  TX  78956- 

SEGUIN  TX  78155-  

SHAMROCK  TX  79079-  

SHERMAN  TX  75090-  

SOUTH  PADRE  ISUND  TX  78597- 

SOUTH  PADRE  ISLAND  TX  78597- 
SOUTH  PADRE  ISLAND  TX  78697- 

SPRING  TX  77388-  „ _. 

STAFFORD  TX  77477-3806 

STEPHENVILLE  TX  76401-  „ 

SULPHUR  SPRINGS  TX  75482-  -.. 


SWEETWATER  TX  79556^  ... 

TEMPLE  TX  76504- 

TEMPLE  TX  76501-2457  . 

TEMPLE  TX  76504- . 

TEMPLE  TX  76504-  ...; .._. 

TEMPLE  TX  76504- 

TEMPLE  TX  75504- _. 

TEMPLE  TX  76504-  ..._ „ 

TERRELL  TX  75160- 

TEXARKANA  TX  75503-  

TEXARKANA  TX  75503-  . 

TEXARKANA  TX  75503-2939 

TEXARKANA  TX  75501-  


TEXARKANA  TX  75503- 


TEXAS  CITY  TX  77590-6505 

THE  WOODLANDS  TX  77381-1156 
TYLER  TX  75701-  


TYLER  TX  75701-8533 

TYLER  TX  75702-  

TYLER  TX  75701-  


TYLER  TX  75703-  . 
TYLER  TX  75702-  . 
TYLER  TX  76702-  . 

TYLER  TX  75702-  ; 

UNIVERSAL  CITY  TX  78148- 

UVALDE  TX  78801- 

VAN  HORN  TX  79855- 


VEGA  TX  79092-  

VICTORIA  TX  77901- 

VICTORIA  TX  77901-  

VICTORIA  TX  77904-2607 

VICTORIA  TX  77901- 

WACO  TX  76712- 


WACO  TX  76706-  

WACO  TX  76706-2399 
WACO  TX  76706- 
WACO  TX  76706- 
WACO  TX  76710- 
WACO  TX  76704- 


113  S.  UNIVERSITY  PARKS  DR  I."!!!!  I  WACO  TX  76701-  1"! 


(210)225-4045 

(210)224-3030 
(210)662-6691 
(2i0;646-9400 
(210)698-3991 

(512)340-6060 

(512)223-1000 

(512)662-7400 
(210)359-7268 
(512)366-2424 
(512)227-3241 
(210)227-4392 
(210)657-0808 
(210)646-6336 

(210)691-6888 
(512)396-6060 
(512)369-8705 
(210)333-1650 
(409)74^-4192 
(210)372-3990 
(806)256-2106 
(903)868-0555 
(512)761-4913 

(210)761-7911 
(512)761-6551 

(713)350-6400 
(713)240-2300 
(817)968-5256 
(903)885-7515 

(915)235-4387 
(817)771-1688 
(817)771-2960 
(817)778-0272 
(817)771-1495 
(817)771-3030 
(817)778-6700 
(817)778-5511 

(214)563-1511 
(903)793-5646 
(903)729-3366 
(214)794-1900 
(903)792-1635 

(903)792-3222 

(409)948-3101 
(713)367-7722 
(903)693-3600 

(903)561-2223 
(903)695-6691 
(903)595-5188 

(903)561-5800 
(903)597-2756 
(903)593-6873 
(903)593-8361 
(512)659-5851 
(512)278-4511 
(915)283-2030 

(806)267-2131 

(512)578-2030 
(512)575-0251 
(512)572-3585 
(612)573-1273 
(817)776-3194 

(817)752-1991 
(817)752-9741 
(817)662-4622 
(817)757-2000 
(817)772-9441) 
(817)752-335? 
(817)754-8464 


UMI 
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TX0481 
TX0047 
IN& 
TX0613 
TX0n5 
TX0040 
TX0454 


COMFORT  INN  _.. 

BED  &  BATH  BASIC  LOOG- 


MOTEL6I0661  ..„ 

BEST  WESTERN  PALM  AIRE 
MARRIOTT  SOLANA  HOTEL 
BEST     WESTERN     TOWNE 
CREST  INN. 

TX0171     LA  QUINTA  INN  #516  

TX0685    MOTEL  6 10130  

TX0432    SHERATON  HOTEL 

TX0227    MOUNTAJN  VIEW  MOTEL 

UT0001     COMFORT  INN  OF 

BLANOING. 

UT0C02    HOX)  INN  

CEDAR  CITY  HOUDAY  INN  . 

COMFORT  INN  „ 

BEST    WESTERN    MOTOR 


UT0052 
UT0076 
UT0003 

INN, 
UT0O78 
UT0C61 

INN. 
UT0004 
UT0072 
UT0005 

RINA. 
UT0006 
UT0064 
UT0007 
UT0079 
UT0008 
UT0009 
UT0056 
UT0065 
UTOOIO 
UTW11 


MOTEL  6  -. 

WEST    WINDS 


ROOEWAY 


PO  BOX  555 


BUDGET  HOST  K  MOTEL  ..;. 

SHILO  INN-KANAB  ._ 

BULLFROG  RESORT  &  MA- 


LA QUINTA  INN  «686 

TRAVELERS  WN  ._ 

LA  QUINTA  INN  #803  ... 

MOTEL  6 

THE  HOMESTEAD  

BOWEN  MOTEL  

COMFORT  SUITES 

SUPER  8  MOTEL  _... 

RESTON  HOTEL 

BEST  WESTERN 

COTTONTREE  INN. 
UT0013    BEST       WESTERN       HIGH 

COUNTRY  WN. 
UT0062    BEST     WESTERN     OGOEN 

PARK  HOTEL. 
UT0012    FLYING  J  INN  „ 

MOTEL  8 

MOTEL  8  #1082 

RAOISSON  SUITE  HOTEL  .... 

AU  SEASONS  CONDOS 

OLYMPIA    RESORT    HOTEL 
AND  CONVENTION  CENTER. 
UT0019    RAOOISON  RESORT  

SILVER  CUFF  VILLAGE  

SILVER  KING  HOTEL 

STEIN  ERIKSEN  LODGE  

THE  OLD  MINER'S  LODGE  A 
BED  &  BREAKFAST  INN. 
UT0014    YARROW  HOTEL  

COMFORT  INN 

CARRIAGE  HOUSE  INN  

COMFORT  INN  UNIVERSITY 

DAYS  INN  ..._ 

FAIRFIELD  INN 

HOUDAY  INN  PROVO  _ 

MOTEL  8  

SEVEN     PEAKS     RESORT 
HOTEL/PROVO  PARK  HOTEL 

UT0071     ECONO  INN  .„ 

UT00S1     BEST     WESTERN     EXECU- 
TIVE INN. 

UT0038    BONNEVIUE  INN 

Ur0O73    COMFORT  INN-SALT  LAKE 

AIRPORT. 
UT0C33    DAYS  INN  AIRPORT  . 

DOUBLfcTREE  HOTEL  ..„ 

ECONO  LODGE ^...„ 

EMBASSY  SUITES  HOTEL  ... 

HOLIDAY  INN  AIRPORT  

HOUDAY  INN  DOWNTOWN  . 

HOWARD  JOHNSON  HOTEL 

MOTEL  8 :...... 

MOTEL  6 ... 

PEERY  HOTEL  „ 

OUAUTY  INN  AIRPORT  .. 

QUALITY  INN  CITY  CENTER 

QUALITY  INN  SOUTH  ...„ 

RAODISON  HOTEL  AIRPORT 

RED  UON  SALT  UKE 


UT0080 
UT0066 
UT0060 
UT0015 
LTTOOIS 


UT0016 
UT0017 
UT0077 
UT0020 


UT0053 
UT0021 
UT0054 
UT0023 
UT0067 
UT0067 
UT0081 
UT0022 


PO  BOX  4056 


PO  BOX  2818 
PO  BOX  4439 


PO  BOX  2818 
PO  BOX  2818 


POBOX263B 
PO  BOX  1840 


UT0028 
UTCX)74 
UT0027 
UT0056 
UT0026 
UT0Q35 
UT0082 
UT0083 
UT0034 
UT0030 
UT0075 
UTOOSe 
UT0031 
UT0032 


IH»35  &  HWY.  287 
17  »  1-20  E  


10  II  W.  NASA  ROAD  t 

41  ■>  S.  INTERNATIONAL  BLVD 

S.  /ILLAGE  CIR 

16  II  8TH  ST  


11 


N 


fl  CENTRAL  FRWY. 

MAURINE  ST  „._ 

CENTRAL  FRWY 

I^LES  S.  OF  WIMBERLEY  RR12 
S.  MAIN  


18  2 
101 


111  7 


15  5 
2S 

52 


941 

521 

3» 


291 


1 

87; 

53( 

7a 

161 
80( 
8« 
53:5 

las 


MS 

15(3 
259 
1 

1 


5)5 


S.  MAIN  ST  ..... 

W.  200N  

N.  1100W  

E  TOPAZ  BLVD 


WAXAHACHIE  TX  75165-  ._.. 
WEATHERFORD  TX  76086-  . 

WEBSTER  TX  77598-  

WESLACO  TX  78696- 

WESTLAKE  TX  76262-  „ 

WICHITA  FALLS  TX  76301-  .. 


WICHITA  FALLS  TX  76305-2626  . 

WICHITA  FALLS  TX  76304- 

WICHITA  FALLS  TX  76305- 

WIMBERLEY  TX  78676-0877  

BLANDING  UT  84511-  


E.  MAIN  ...... 

E.  MAM  ST 

S.  100  E 

W.  100  N  .... 


915 


N.  1200  W  

N.  400  W  

CATALPA  RO 

N.  CATALPA 

N.  HOMESTEAD  OR 

N.  MAIN  ST 

S.  MAIN  

N.  MAIN  ST  „ 

COLLEGE  DR  

N.  400  E  


13:  5  W.  1200  S 


24i  24TH  ST 


12(  5  W.  2100  S OGDEN  UT  84401 


WASHINGTON  BLVD 

W.  RIVERSIDE  RO  

WASHINGTON  BLVD  .. 

EMPIRE  AVE 

SIDEWINDER  DR 


BRIGHAM  CITY  UT  84302-  . 
CEDAR  CITY  UT  84720-  ..... 
CEDAR  OTY  UT  84720-  .._, 
DELTA  UT  84624-  


GREEN  RIVER  UT  84525-  . 
GREEN  RIVER  UT  84525- 

KANAB  UT  84741-  ..... 

KANAB  UT  84741-  .„„ 

LAKE  POWEa  UT  84533- 


LAYTON  UT  84041-  . 
LAYTON  UT  84041-  . 
MIDVALE  UT  84047- 
MIOVALE  UT  84047- 
MIOWAY  UT  8404»-  . 

MOAB  UT  84532-  

MOAB  UT  84532-  

MOAB  UT  84532-  

MURRAY  UT  84125- 


NORTH  SALT  LAKE  UT  84054- 
OGDEN  UT  84404- 


OGDEN  UT  84401-  . 


PARK  AVE 

>  WOOOSIOE  AVE 

i  EMPIRE  AVE 

I  STEIN  WAY 
IWOOOSIDE  AVE 


1800  PARK  AVE 

830  N.  MAIN  ST  

590  E.  MAIN  

1556  N.  CANYON  RO  

167$  N.  200  W  „ 

1516  S  UNIVERSITY  AVE 
146II  S.  UNIVERSITY  AVE 
160  )  S.  UNIVERSITY  DR  .. 
101  W.  100  N  


460  E 


28G  W 


SAINT  GEORGE  BLVD  SAINT  GEORGE  UT  84770- 

'200  S SALT  LAKE  CITY  UT  84088- 


OGDEN  UT  84404-  . 
OGDEN  UT  84405-  . 
OGDEN  UT  84401-  . 
PARK  CITY  UT  84060-  , 
PARK  CITY  UT  84060- 


PARK  CITY  UT  84060- 

PARK  CITY  UT  84060- 

PARK  CITY  UT  84060- 

PARK  CITY  UT  84060- 

PARK  CITY  UT  84060-2639 


PARK  CITY  UT  8406O-  . 
PAYSON  UT  84651-  „.. 

PRICE  UT  84501- 

PROVO  UT  84604-  ...... 

PROVO  UT  84604- 

PROVO  UT  8460&- 

PROVO  UT  84646- 

PROVO  UT  84601- 

PROVO  UT  84601- 


315  W.  3300  S  ...- 

20G|N.  ADMIRAL  BYRO  RO 


19C  I  W.  NORTH  TEMPLE  

215  W.  SOUTH  TEMPLE  

71SfA^.  NORTH  TEMPLE 

6003.  WEST  TEMPLE  ST  

165*  W  NORTH  TEMPLE  

999  S.  MAIN  ST  

122.W  SOUTH  TEMPLE  

199^  W.  NORTH  TEMPLE  „ 

176  W.  SIXTH  SOUTH  ST  

now.  300  S 

5671  W.  AMELIA  EARHART  OR 

154  W.  600  S _ „. 

4461   CENTURY  OR  


217  W.  NORTH  TEMPLE  ST  „.„ 
256  3  WEST  TEMPLE  ST  „„ 


SALT  LAKE  CITY  UT  841 15- 
SALT  LAKE  QTY  UT  84116- 


SALT 
SALT 
SALT 
SALT 
SALT 
SALT 
SALT 
SALT 
SALT 
SALT 
SALT 
SALT 
SALT 
SALT 
SALT 


LAKE  CITY 
LAKE  CITY 
LAKE  CITY 
LAKE  CITY 
LAKE  CITY 
LAKE  CITY 
LAKE  CITY 
LAKE  CITY 
LAKE  CITY 
LAKE QTY 
LAKE  CITY 
LAKEOTY 
LAKE  CITY 
LAKE  CITY 
LAKE  CITY 


UT84116- 
UT  84101- 
irr  84116- 
UT  84101- 
UT84116- 
UT84111- 
UT  84101- 
UT84116- 
UT  84101-  , 
UT  84101- 
UT84116-  . 
UT  84101-  . 
UT  84123i  . 
UT84116-  . 
UT  84101-  . 


(214)937-4202 
(817)59»-51S0 

(713)332-4581 
(512)969-2411 
(817)430-3848 
(817)322-1182 

(817)322-6971 
(817)322-8817 
(817)761-8000 
(512)847-2992 
(801)678-3271 

(801)723-8511 
(801)586-8888 
(801)586-2082 
(801)864-3882 

(801)564-3438 
(801)564-3421 

(801)644-2611 
(503)641-6565 
(801)684-2233 

(801)776-6700 
(801)544-5577 
(801)566-3291 
(801)561-0058 
(801)654-1102 
(801)259-7132 
(801)259-5252 
(801)259-8888 
(801)264-1064 
(801)292-7666 

(801)394-9474 

(801)627-1190 

(801)393-8644 
(801)627-4560 
(801)627-2880 
(801)627-1900 
(801)649-6500 
(801)649-2900 

(801)649-6000 
(801)649-6600 
(801)649-6500 
(801)649-3700 
(801)645-8068 

(801)649-7000 
(801)465-4861 
(801)637-5660 
(801)374-6020 
(801)375-8600 
(801)377-«500 
(801)374-0750 
(801)375-6064 
(801)377-4700 

(801)673-4861 
(801)566-4141 

(801)486-8780 
(801)537-7444 

(801)539-8538 
(801)531-7500 
(801)363-0062 
(801)359-7800 
(801)533-9000 
(801)359-8600 
(801)521-0130 
(801)364-1053 
(801)531-1252 
(801)521-4300 
(801)537-7020 
(801)521-2930 
(801)268-2533 
(801)384-6800 
(801)328-2000 
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UT0036    SALT  LAKE  QTY  MARRK3TT. 

UT0025    SALT  LAKE  HILTON  _ 

UT0024  SALT  LAKE  RESIDENCE  INN 
BY  MARRiOT. 

UT0037    SKYLINE  INN  

UT0068  UNIVERSITY  PARK  HOTEL  a 
SUITES. 

UT0070    COMFORT  INN  

UT0047  SNOWBIRD  CORPORATION 
CLIFF  LODGE. 

UT0069    SLEEP  INN 

UT0069    SLEEP  INN 

UT0046    BUDGET  8  MOTEL ; 

UT0043    COMFORT  INN  

UT0042    COMFORT  SUITES  

UT0O58  HOUDAY  INN  RESORT 
HOTEL 

UT0064    MOTEL  6 

UT0040    RAMADA  INN 

UT0045    REGENCY  INN 

UT0039    SLEEP  INN 

UTa044    ST.  GEORGE  HILTON  INN  ... 

UT0041     SUPER  8  MOTEL 

UT0048    COMFORT  INN 

UT0063    ECONO  LODGE  ..„ 

UTOOSS    MOTEL  6 

UT0086    MOTEL  6  

VA0067    COMFORT  INN  „ „. 

VA02S3    MARTHA  WASHINGTON  INN 

VA0603  BEST  WESTERN  OLD  COL- 
ONY INN. 

VA0076  COMFORT  IW4— M(XJNT 
VERNON. 

VA0079    COMFORT  INN  LANDMARK  . 

VA0436    COMFORT  INN  VAN  DORN  .. 

VA0090    COURTYARD  BY  MARRKDTT 

VA0638  GUEST  QUARTERS  SLMTE 
HOTEL 

VA0176  HAMPTON  INN— ALEXAN- 
DRIA. 

VA0437  HOUDAY  INN  OLD  TOVI/N 
ALEXANDRIA. 

VA0438  HOUDAY  INN  TELEGRAPH 
ROAD  EISENHOWER  AVE. 

VA0592     RADISSON  PLAZA  HOTEL  ... 

VA0478    RAMADA  HOTEL  OLD  TOWN 

VA0338  SHERATON  SUITES  ALEX^ 
ANORIA. 

VA0524    TOWERS  HOTEL  _ '. 

VA0496    TRAVELERS  MOTEL 

VA0317  BEST  WESTERN  ROSSLYN 
WESTPARK  HOTEL 

VA0047    CHERRY  BLOSSOM 

TRAVELOOGE. 

VA0070    COMFORT  INN  BALLSTON  „ 

VA0626    COURTLAND  PARK  

VA0625    COURTLAND  TOWERS  

VA0434  COURTYARD  BY  MARRIOTT 
ARLINGTON  /  ROSSLYN. 

VA0093  COURTVARD  BY  MARRIOTT 
CRYSTAL  CITY/NAU  AIRPT. 

VA0507  CRYSTAL  CITY  MARRIOTT 
HOTEL 

VA0491  DAYS  HOTEL  CRYSTAL 
CITY. 

VA0687    DAYS  INN— ARLINGTON 

VA0494  DOUBLETREE  HOTEL  NA- 
TKDNAL  AIRPORT  NORTH  TOWER- 

VA0495  DOUBLETREE  HOTEL  NA- 
TIONAL AIRPORT  SOUTH  TOWER. 

VA0541     ECONOLODGE  NORTH 

VA0146    EMBASSY  SUITES 

VA0493  EXECXITIVE  CLUB  SUITES 
IN  ARLINGTON. 

VA0441     HOLIDAY  INN— KEY  BRlOCiE 

VA0197  HOUDAY  INN  ARLINGTON 
AT  BALLSTON. 

VA0518  HOUDAY  INN  NATIONAL 
AIRPORT. 

VA0460  HOWARD  JOHNSON  NA- 
TIONAL AIRPORT. 

VA0216    HYATT  ARUNGTON ........ 

VA0217  HYATT  REGENCY  CRYSTAL 
CXVf. 

VA0245    MARRIOTT  CRYSTAL  Crrv_ 


PO  BOX  190  ._.. 


75  a  WEST  TEMPLE 

150  W.  500  S 

765  E.  400  S 

2475  E.  1700S ..; 

480  WAKARA  WAY 

89S5S.2SSrW. 


10676  SOUTH  300  WEST 

10676  S.  300  W _ 

1230  S.  BLUFF  ST  „ 

999  E.  SKYUNE  DR  . 
1239  S.  MAIN  ST 
850  S.  BLUFF 


205  N.  1000  EAST  ST 

1440  E.  ST.  GEORGE  BLVD  . 
770  E.  ST.  GEORGE  ELVD  ... 

1481  S.  SUNLAND  DR „. 

1450  S.  HILTON  DR  , 
915  S.  BLUFF 
491  S.  MAIN  ST 

311  E.  MAIN  

561  E.  WENDOVER  BLVD 

2433  S.  800  W „ 

1—81  EXIT  14 

150  WEST  MAIN  STREET 

825  FIRST  STREET 


7212  RICHMOND  HWY 

6254  DUKE  STREET 

5716  S.  VAN  DORN  STREET 

2700  EISENHOWER  AVENUE 

100  SOUTH  REYNOLDS  ST 

4800  LEESBURG  PIKE      --"l'  ,'„ 

480  KING  STREET _ „ 

2460  EISENHOWER  AVE  

5000  SEMINARY  ROAD  

901  N.  FAIRFAX  ST  . 

801  NORTH  SAINT  ASAPH  STREET 

420  N.  VAN  DORN  STREET 

5916  RICHMOND  HK3HWAY  ..; 

1900  N  FORT  MYER  DRIVE 

3030  COLUMBIA  PIKE ™ _ 


1211  NORTH  GLEBE  ROAD 

2500  CLARENDON  BLVD 

1200  NORTH  VEITCH  STREET 

1533  CLARENDON  BLVD ., 

2899  JEFFERSON  DAVIS  HWY  „ 

1999  JEFFERSON  DAVIS  HIGHWAY 

2000  JEFFERSON  DAVIS  MWW  

2201  ARUNGTON  BLVD 

300  ARMY  NAVY  DRIVE __ 

300  ARMY  NAVY  DRrVE  

3335  LEE  KWY   

1300  JEFFERSON  DAVtS  HWY 

108  S.  COURTHOUSE  RO 


1850  N  FT.  MEYER  DRIVE 

4610  N  FAIRFAX  DRIVE 


1489  JEFFERSON  DAVIS  HWV 

2650  JEFFERSON  OAVtS  HIGHWAY 
1325  WILSON  BLVD 


2799  JEFFERSON  0AV6  HWY 
1999  JEFFERSON  DAVIS  HWY 


SALT  LAKE  OTY  UT  84101- 
SALT  LAKE  OTY  UT  84101- 
SALT  LAKE  OTY  UT  84102- 

SALT  LAKE  CITY  UT  84108- 
SALT  LAKE  OTY  UT  84108- 


SANOY  UT  84070-  _ 

SNOWBIRD  UT  84092- 


SOUTH  JORDAN  UT  84095-   .. 
SOUTH  JORDAN  UT  84095-  ... 

ST.  GEORGE  UT  84770- 

ST.  GEORGE  UT  84770- 

ST.  GEORGE  UT  84770- 

ST.  GEORGE  UT  74770- 

ST.  GEORGE  UT  84770- 

ST.  GEORGE  UT  84770- 

ST.  GEORGE  UT  84770- 

ST.  GEORGE  UT  84770-  

ST.  (3EORGE  UT  84770- 

ST.  GEORGE  UT  84770- 

TOOELE  UT  84074- 

VERNAL  UT  84078- 

WENOOVER  UT  84083- .. 

WOODS  CROSS  UT  84087- 

ABINGDON  VA  24210-0000 

ABINGDON  VA  24210-0000 

ALEXANDRIA  VA  22314- 

ALEXANDRIA  VA  22306-0000 

ALEXANDRIA  VA  22304-0000 

ALEXANDRIA  VA  22310-0000 

ALEXANDRIA  VA  22314-0000  _ 

ALEXANDRIA  VA  22304-0000 

ALEXANDRIA  VA  22302-0000 

ALEXANDRIA  VA  22314-0000  _... 

ALEX/V^DRIA  VA  22314- 

ALEXANDRIA  VA  22311-0000 .„.. 

ALEXANDRIA  VA  22314- 

ALEXANDRIA  VA  22314-  _.... 

ALEXANDRIA  VA  22304-0000  

ALEXANDRIA  VA  2230»^KXX) 

ARUNGTON  VA  22209-0000 

ARLINGTON  VA  22204-0000 

ARLINGTON  VA  22201- 

ARLINGTON  VA  22201-0000 

ARLINGTON  VA  22201-0000 

ARLINGTON  VA  22209-  

ARLINGTON  VA  22202-  - 

ARLINGTON  VA  22202-3564 

ARLINGTON  VA  22202-0000  

ARUNGTON  VA  22201-0000 

ARLINGTON  VA  22202-  , 

ARLINGTON  VA  22202-  _  ..„ 

ARLINGTON  VA  22207-0000 _ 

ARLINGTON  VA  22202-0000 

ARLINGTON  VA  22204-0000 

ARLINGTON  VA  22209-  ....„ 

ARLINGTON  VA  22203-0000 

ARLINGTON  VA  22202-0000 

ARUNGTON  VA  22202-0000 


ARLINGTON  VA  22209- 
ARLJNGTON  VA  22201^ 


ARLINGTON  VA  2220^- 


(801)531-0600 
(801)532-3344 
(801)532-5511 

(801)582-5%0 
(801)581-1000 

(801)255-«19 
(801)521-6040 

(801)572-2020 
(801)572-2020 
(801)628-6234 
(801)628-4271 
(801)673-7000 
(801)62&-«235 

(801)628-7979 
(801)628-2828 
(801)673-6119 
(801)628-5234 
(801)628-0463 
(801)628-«251 
(801)882-6100 
(801)789-2000 
(801)665-2267 
(801)298-0289 
(703)676-2222 
(703)628-3161 
(703)54«-6300 

(703)765-9000 

(703)642-3422 
(703)922-0200 
(703)329-2323 
(703)370-0600 

(703)671-4800 

(703)549-6080 

(703)960-3400 

(703)645-1010 
(703)683-6000 
(703)836-4700 

(703)370-1000 
(703)329-1310 
(703)527-«6l4 

(703)521-5570 

(703)247-3399 
(703)243-9700 
(703)528-2700 
(703)528-222? 

(703)549-3434 

(703)413-5500 

(703)920-8600 

(703)625^>300 
(703)892-4100 

(703)892-4100 

(703)524-9900 
(7C3)97fr-9799 
(703)522-2582 

(703)622-0400 
(703)243-0800 

(703)416-1600 

(703)684-7200 

(703)525-1234 
(703)418-1234 

(703)521-5500 
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VA0244 
WAY. 
VA0243 
VA061S 
TON. 
VA028D 
VA0442 
VAOSSe 


MARRIOTT  CRYSTAL  GATE- 
MARRIOTT  KEY  BRIDGE  

QUALITY    HOTEL    ARUNG- 


NATIONAL 


QUALITY  INN  IWO  JIMA 

RANDOLPH  TOWERS 

SHERATON  CRYSTAL  CITY 
HOTEL 
VA0330    SHERATON 

HOTEL 
VA0349    STOUFFER       CONCXDURSE 

NATIONAL  AIRPORT. 
VA0374    THE  RITZ-CARLTON  PENTA- 
GON QTY. 
VA0608    THE  RITZ-CARLTON  PENTA- 

QON  CITY 
VA0563    COMFORT  INN  ASHLAND  .... 

VA0188    HO  JO  INN  

VA0057    COMFORT  INN- 

.   BLACKSBURG. 

VA0564    COMFORT  INN 

COMFORT  INN 

ECONO  LODGE 

COMFORT  INN 

COURTYARD  BY  MARRIOTT 
CHANTIUY/DUUES  AIRPT. 
VA0401    WASMNGTON  DULLES  AIR- 
PORT MARRIOTT. 
VA040e    WESTFIELDS  INTER- 

NATIONAL COtJFERENCE  CENTER. 
VA0501     BEST  WESTERN  CAVALIER 


VA0443 
VA0942 
VA0484 
VA0097 


HEAD      INN      & 


VA0033    BEST    WESTERN    OF    MT. 

VERNON. 
VA0036    BOARS 
SPORTS  CLUB 
VA0094    COURTYARD  BY  MARRIOTT 
VA0444    HOU  DAY  INN-UNIVERSITY 
VA0232    KNIGHTS    INN    OF    CHAR- 
LOTTESVILLE. 
VA0267    OMNI      CHARLOTTESVILLE 

HOTEL 
VA0340    SHERATON      INN      CHAR- 
LOTTESVILLE. 

VA0368    SUPER  8  MOTEL  

VA0382    THOMAS  JEFFERSON 

MOTOR  LODGE. 

VA0565    COMFORT  INN  

COMFORT  SUITES  

DAYS  INN  GREENBRIAR  

HAMPTON  INN 

MOTEL  6  

WELLESLEY  INN 

COMFORT  INN 

ANCHOR  INN  MOTEL  _._ 

ASSATEAGUE  INN 

ISLAND      BELLE      MOJOR 


VA0064 
VA0474 
VA0480 
VA0540 
VA0405 
VA0081 
VA0007 
VA0013 
VA0505 
LODGE 

VA0299    REFUGE  MOTOR  INN 

VA0371     THE  ISLAND  BELLE  MOTOR 

LODGE. 
VA0422    THE  WATSON  HOUSE  BED 

&  BREAKFAST. 
VA0402    WATERSIDE  MOTOR  INN  .... 

ISUND  MOTOR  INN 

ECONO  LODGE 

HOLIDAY  INN   

COMFORT  INN  

COMFORT  INN  

BEST    WESTERN     COACH- 
MAN INN. 
VA0230    KINGS 

WESTERN. 
VA0446    COMFORT  INN  DUBLIN 

ECONO  LODGE  DUMFRIES  . 

HOLIDAY  INN  EXPRESS  

ECONO  LODGE 

HOLIDAY  INN  EMPORIA 

COURTYARD  BY  MARRIOTT 
FAIRFAX/FAIR  OAKS. 
VA0573    ECONO  LODGE-FAIRFAX  .. 

VA0179    HAMPTON  INN  „... 

VA0221     HYATT— FAIR  LAKES  ...,...„.. 
VA0513    FAIRVIEW  PARK  MARRIOTT 


VA0227 
VA0566 
VA0193 
VA0482 
VA0445 
VA0522 


VA0571 
VA0557 
VA0672 
VA0447 
VA0098 


QUARTERS/BEST 


PO  BOX  7284 
PO  BOX  5307 


# 1258  

PO  BOX  980 


PO  BOX  1038 
PO  BOX  585  .. 


PO  BOX  378 
PO  BOX  585 


PO  BOX  957  .. 
PO  BOX  920  "! 
PO  BOX  1810 


PO  BOX  100  

PC  BOX  123-F  .... 

::::i:: 

..! „ 

1'  01  LEE  HWY  

i;  00  N.  COURTHOUSE  ROAD 


II  01  ARLINGTON  BLVD  

41  01  N  9TH  STREET 

II  00  JEFFERSON  DAVIS  HWY 


PO  BOX  560 


9(  0  S.  ORME  STREET  

Z  99  JEFFERSON  DAVIS  HWY 
i;  50  SOUTH  HAYES  STREET  . 
U  50  SOUTH  HAYES  ST  


1(  1  COTTAGE  GREEN  DR  .. 

1(1  S  CARTER  ROAD 

3;  35  SOUTH  MAIN  STREET 


R(  HJTES  19  &  460 

2i  58  LEE  HWY  

2(  380  BREWERS  NECK  BLVD 

4(  50  WESTFAX  DR  

3S  »  CENTERVIEW  DRIVE 


32  }  WEST  SERVICE  ROAD 

14  7X  CONFERENCE  CENTER  DRIVE 
1(  >  N.  EMMET  STREET 


2    OAR'S  HEAD  LANE  . 

6!  I  HILLSDALE  DRIVE 
ie  N)  EMMET  STREET  . 
13  X)  SEMINOLE  TRAIL 


23  >  WEST  MAIN  STREET 


801 


891 


23J 


311 


00  JEFFERSON  DAVIS  HWY 


23  iO  SEMINOLE  TRAIL 


39  I  GREENBRIAR  DRIVE 
13  10  SEMINOLE  TRAIL  .... 


44  13  S.  MILITARY  HWY  

15  0  CROSSWAYS  BLVD , 

14  3  NORTH  BATTLEFIELD  BLVD 
32  5  WESTERN  BRANCH  BLVD  . 

70    WOODLAKE  DR 

17  0  SARA  DRIVE 


37j5  MAIN  STREET 
COACHES  LANE 


70  8  MADOOX  BLVD 


42.  0  MAIN  STREET  .... 
371  1  SOUTH  MAIN  ST 


VIRGINIA  AVE  . 


RT  60  AND  220 


WILLIS  LN  


RC  JTE  301 


ROANOKE  BD 


1-9  i  @  DOSWELL 


4SR  100  (RR1) 


17(  35  DUMFRIES  ROAD 


31(3  SUSSEX  DRIVE 


FLORIDA  AVE 


112  20  LEE  JACKSON  HWY 


ARUNGTON  VA  22202-  .„ 


ARLINGTON  VA  22209- „. 

ARLINGTON  VA  22201-0000 


ARLINGTON  VA  22209-  ........ 

ARLINGTON  VA  22203-0000  , 
ARLINGTON  VA  22202-0000  , 


ARLINGTON  VA  22204-0000  ... 

ARLINGTON  VA  22202- ..... 

ARLINGTON  VA  22202- 

ARLINGTON  VA  22202- 


ASHLAND  VA  23005-0000 

ASHUND  VA  23005-0000 

BLACKSBURG  VA  24060-0000  .... 


BLUEFIELD,  VA  24605-0000  .... 

BRISTOL  VA  24201-  

CARROUTON  VA  23314-0000 

CHANTILLY  VA  22021-  > 

CHANTILLY  VA  22021- 


CHANTILLY  VA  22021- 

CHANTILLY  VA  22021- 

CHARLOTTESVILLE  VA  22903-0000 
CHARLOTTESVILLE  VA  22906-0000 
CHARLOTTESVILLE  VA  22905- 


CHARLOTTESVILLE  VA  22901-0000 
CHARLOTTESVILLE  VA  22901-  . 
CHARLOTTESVILLE  VA  22901- 


CHARLOTTESVILLE  VA  22901- 


CHARLOTTESVILLE  VA  22901-0000 


CHARLOTTESVILLE  VA  22901- 
CHARLOTTESVILLE  VA  22901- 


97(  3  LEE  HIGHWAY FAIRFAX  VA  22031-0000 


10(  >0  LEE  HWY 

12i  T7  FAIR  LAKES  ORCLE 

31<FAIRVEIW  PARK  DRIVE 


CHESAPEAKE  VA  23321-0000  .... 
CHESAPEAKE  VA  23320-0000  .... 

CHESAPEAKE  VA  23320-  

CHESAPEAKE  VA  23321-  

CHESAPEAKE  VA  23320-0000  .... 
CHESAPEAKE  VA  23320-0000  .... 

CHESTER  VA  23831-0000 

CHINCOTEAGUE  VA  23336- 

CHINCOTEAGUE  VA  23336- 

CHINCOTEAGUE  VA  23336-0000 


CHINCOTEAGUE  VA  23336-  , 
CHINCOTEAGUE  VA  23336-  , 


CHINCOTEAGUE  VA  23336- . 

CHINCOTEAGUE  VA  23336-  . . 
CHINCOTEAGUE  ISLftND  VA  2333i6- 

COLLINSVILLE  VA  24076-0000 

COVINGTON  VA  24426-  . 

CULPEPER  VA  22701-  ...„ 

DAHLGREN  VA  2244&- 

DALEVILLE  VA  24083-0000 


DOSWELL  VA  23047- 


DUBLIN  VA  24084- 

DUMFRIES  VA  22026-0000 
DUMFRIES  VA 
EMPORIA  VA  23847-0000  .. 
EMPORIA  VA  23847-0000  .. 
FAIRFAX  VA  2203O- 


FAIRFAX  VA  22030-0000 

FAIRFAX  VA  2203^-0000 

FALLS  CHURCH  VA  22042-0000 


(703)920-<J230 

(703)524-6400 
(703)524-4000 

(703)524-5000 
(703)525-9000 
(703)486-1111 

(703)521-1900 

(703)418-6800 

(703)415-5000 

(703)415-5000 

(804)752-7777 
(804)798-9291 
(703)951-1500 

(703)326-3688 
(703)468-3881 
(804)357-9057 
(703)81  »-8200 
(703)70»-7100 

(703)471-9500 

(703)818-0300 

(804)296-«111 

(804)296-5501 

(804)296-2181 

(804)973-7100 
(804)2^-9111 
(804)973-8133 

(804)971-5500 

(804)97»-2121 

(804)973-0888 
(804)973-2111 

(804)488-7900 
(804)420-1600 
(804)547-9262 
(804)484-5800 
(804)420-2976 
(804)366-0100 
(804)751-0000 
(804)336-6313 
(804)336-3738 
(804)336-3600 

(804)336-5511 
(804)336-5293 

(804)336-1564 

(804)336-3434 
(804)336-3141 
(703)647-3941 
(703)962-4951 
(703)825-4900 
(703)663-3060 
(703)992-1234 

(804)876-3321 

(703)674-1100 
(703)221-4176 
(703)221-1141 
(804)535-8535 
(804)634-^191 
(703)273-6161 

(703)273-1160 
(703)385-2600 
(703)818-1234 
(       )      - 
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VA02SO    MARRIOTT-FAiRVtEW 

PARK. 
VA0574    QUALITY  INN  EXECUTIVE  ... 

VA0294    RAMAOA— TYSONS 

VA00S6    CXDMFORT  INN 

VA0476    DAYS  INN  FRANKUN  

VA0604    BEST    WESTERN    JOHNNY 

APPLESEED  INN. 
VA0635    BEST  WESTERN  THUNDER- 
BIRD. 

VA0543    COMFORT  INN  NORTH  

VA0536    HAMPTON        INN        FRED- 
ERICKSBURG. 

VA0596    MOTEL  6  _ _ „.. 

VA0333    SHERATON      FREDERICKS- 
BURG RESORT  &  CONF.  CENTER. 
VAD448    (XIALITY    INN    OF    FRONT 
ROYAL 

VA0011     ARROW  INN _ 

VA0095    COURTYARD  BY  MARRIOTT 

VA0123    DAYS  INN  „. 

VA0425    FAIRFIELD    INN    BY    MAR- 
RKDTT  HAMPTON. 

VA0180    HAMPTON  INN  ...._ 

VA0209    HOLIDAY     INN     HAMPTON 

COLISEUM. 
VA0487    HOLIDAY     INN     HAMPTON 

COLISEoM. 
VA0237    LA  QUINTA  MOTOR  INN  ....„ 

VA0283    RAOISSON  HOTEL 

VA0620    RED  ROOF  INN  HAMPTON 

*108. 
VA0328    SHERATON  INN  COLISEUM 

VA0061    (XIMFORT  INN 

VA0468    COMFORT  INN 

VA0167    HAMPTON  INN  .. 

VA0597    MOTEL  6  

VA0337    SHERATON 

HARRISONBURG. 
VA0074    COMFORT  INN— HERNDON 
VA0096    COURTYARD  BY  MARRIOTT 

HERNDON/RESTON. 
VA0120    DAYS     INN— DULLES    AIR- 
PORT. 
VA0488    HOUDAY  INN  EXPRESS  ._... 

VA0219    HYATT— DULLES  _ 

VA0290    RENAISSANCE  HOTEL 

WASHINGTON  DULLES. 
VA0530    RESIDENCE  INN  HERNDON 
VA0350    SUMMERFIELD       SUITES— 

HERNDON. 
VA0252    WASHINGTON  DULLES 

MARRIOTT  SUITES. 

VA0575    COMFORT  INN  

VA0459    THE  TIDES  INN  

VA0383    THE  TIDES  LODGE  _ 

VA0486    SHELDON'S     MOTEL     AND 

RESTAURANT. 
VA0634    BEST      WESTERN      LEES- 
BURG— DULLES. 

VA0186    HILTON— LYNCHBURG  

VA0588    HOLIDAY      INN      CROWNE 

PLAZA. 
VA0532    BEST    WESTERN    MANAS- 
SAS. 
VA0092    COURTVARO  BY  MARRK3TT 
MANASSAS. 

VA0499    DAYS  INN  MANASSAS 

VA0610    HAMPTON  INN 

VA0423    RAMAOA  INN 

VA0489    RED  ROOF  INN 

VA0449    COMFORT  INN 

VA0025    BEST    WESTERN    TYSONS 
WESTPARK  HOTEL 

VA0185    HILTON— MCLEAN 

VA(B12    THE       RIT2       CARLTON- 
TYSONS  CORNER. 

VA0403    WAYSIDE  INN 

VA0490    NATURAL  BRIOQE  OF  V>R- 

GINIA  INCk 
VA0502    QUAUTY  INN  SH0«ANtXMH 
VALLEY. 

VA0485    (XMFORT  INN 

VA0S78    ECONO     LO06E-OYSTER 
POMT. 


PO  BOX  480 

PO  BOX  309 


BOX426B 


P.O.  BOX  57  . 
P  O  BOX  too 


3111  FAIRVIEW  PARK  DRIVE 

6111  ARUNGTON  BLVD 

7801  LEESBURG  PIKE 

HWY  15  PRINCE  EDWARD  COUNTY 

1660  ARMORY  DRIVE 

543  WARRENTON  ROAD 

3000  PLANK  ROAD  


657  WARRENTON  RD 
2310  WILLIAM  ST  


401  WARRENTON  ROAD  .„„ 
2801  PLANK  ROAD  

10  COMMERCE  AVENUE  — 


7  SEMPLE  FARM  ROAD 

1917  COLISEUM  DRIVE  ™ 

1918  COLISEUM  DRIVE 
1905  COLISEUM  DRIVE 

1813  WEST  MERCURY  BLVD  .._ 
1815  WEST  MERCURY  BLVD  .._ 

1815  WEST  MERC:URY  BLVD  ..._ 

2138  W.  MERCURY  BLVO  

700  SETTLERS  LANDING  ROAD 
1925  COLISEUM  DRIVE 

1215  WEST  MERCURY  BLVD  ._ 
1400  EAST  MARKET  STREET  __ 

1440  E.  MARKET  STREET 

1400  EAST  MARKET  STREET  .„ 

10  LINDA  LANE 

1440  EAST  MARKET  STREET  ._. 

200  ELDEN  STREET  

533  HERNDON  PARKWAY 


2200  CENTREVILLE  ROAD 

485  ELDEN  STREET 

2300  DUUES  CORNER  BLVO 
13871  PARK  CENTER  ROAD  . 

315  ELDEN  STREET 


13700  COOPERMINE  ROAD 
13101  WORLDGATE  DRIVE  , 


1-77  EXIT  3  AT  U.S.  58  ... 
KINGS  CHARTER  DRIVE 
•1  ST.  ANDREV.'S  LANE  . 
ROUTE  2.  BOX  189 


726  E.  MARKET  STREET 

2900  CHANDLERS  MT.  ROAD  . 
601  MAIN  STREET  


8640  MATHIS  AVENUE  

10701  BATTLEVIEW  PARKWAY 

10653  BALLS  FORD  ROAD 

7295  WILLIAMSON  BLVD 

10820  BALLS  FORD  ROAO 
10610  AUTOMOTIVE  DRIVE 

ROUTE  2  „_. 

8401  WEST  PARK  DRIVE 

7920  JONES  BRANCH  DRIVE 
1700  TYSONS  BLVO 


7783  MAIN  STREET 
as.  HK3HWAY11  _ 


l-«1  EXIT  264  JUNCmON  211 

12330  JEFFERSON  AVE 
11845  JEFFERSON  AVE 


FALLS  CHURCH  VA  22042- 

FALLS  CHURCH  VA  22044-0000 

FALLS  CHURCH  VA  22043- 

FARMVILLE  VA  23901-0000 

FRANKUN  VA  23851- 


FREDERICKSBURG  VA  22406-0000 

FREDERICKSBURG  VA  22401-0000 

FREDERICKSBURG  VA  22406-0000 
FREDERICKSBURG  VA  22401-0000 

FREDERK3<SBURG  VA  22405-0000 
FREDERICKSBURG  VA  22404- 

FRONT  ROYAL  VA  22630- 

HAMPTON  VA  23666- 

HAMPTON  VA  23666-0000 

HAMPTON  VA  23666-0000 

HAMPTON  VA  23666-  _ _ 

HAr/PTON  VA  23666-0000 

HAMPTON  VA  23666-0000 _._ 

HAMPTON  VA  23666-0000 

HAMPTON  VA  23666-31 11  _ 

HAMPTON  VA  23669- 

HAMPTON  VA  2366&-0000 


HAMPTON  VA  23666-0000 
HARRISONBURG  VA  22801-0000 

HARRISONBURG  VA  22801- 

HARRISONBURG  VA  22801-0000 
HARRISONBURG  VA  22801-0000 
HARRISONBURG  VA  22801- 


HERNDON  VA  22070-0000 

HERNDON  VA  22070- 

HERNDON  VA  -         

HERNDON  VA  22707-0000 

HERNDON  VA  22070- 

HERNDON  VA  22071-0000 


HERNDON  VA  22070-0000  .- 
HERNDON  VA  22011- 


HERNDON  VA  22070- 

HILLSVIUE  VA  24343-0000  ... 
IRVINGTON  VA  22480- 


IRVINGTON  VA  22480-0309 

KEYSVILLE  VA  23947-0000 

LEESBURG  VA  22075-0000 

LYNCHBURG  VA  24502-0000  _. 
LYNCHBURG  VA  24504-0000  __ 

MANASSAS  VA  221 10-0000 

MANASSAS  VA  22110- 


MANASSAS  VA  221 10-0000 
MANASSAS  VA  221 10- 
MANASSASVA22110- 
MANASSAS  VA  22110-0000 
MAX  MEADOWS  VA  24360- 
MCLEAN  VA  22102-0000 


MCLEAN  VA  22102-0000 
MCLEAN  VA  22102- 


MIDDLETOWN  VA  22645- 

NATURAL  BRIDGE  VA  2457a^X)57 

NEW  MARKET  VA  22844-0000  


NEWPORT  NEWS  VA  23602-  

NEWPORT  NEWS  VA  23606-0000 


(703)84»-94ao 

(703)534-9100 
(703)893-T340 
(804)392-8163 
(804)562-2225 
(703)373-0000 

(703)786-7404 

(703)371-8900 
(703)371-0330 

(703)371-6443 
(703)786-8321 

(703)635-3161 

(804)865-0300 
(804)838-3300 
(804)826-4810 
(804)827-7400 

(804)838-8484 
(804)838-0200 

(804)83&-O200 

(604)827-8680 
(804)727-9700 
(804)838-1870 

(804)838-6011 
(703)433-«066 
(703)433-6066 
(703)432-1111 
(703)433-6939 
(703)433-2521 

(703)437-7555 
(703)478-3628 

(703)471-6700 

(703)478-0777 
(703)713-1234 
(703)478-2900 

(703)435-0044 
(703)713-6800 

(703)70&-0400 

(703)728-4125 
(804)438-5000 
(804)438-6000 
(804)736-8434 

(703)777-0400 

(804)237-6333 
(804)528-2500 

(703)368-7070 

(703)335-1300 

(703)368-2800 
(703)369-1100 
(703)361-8000 
(703)335-8333 
(703)637-4141 
(703)734-2800 

(703)847-5000 
(703)50&-«300 

(703)86^1797 
(70^291-2121 

(703)740-3141 

(804)24»-0200 
(804)Se»-a237 
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VA0143    ECONO  LODGES  

VA0539    MOTEL  6  

VA0260    MULBERRY  INN  

VA0500    OMNI      NEWPORT      NEWS 
HOTEL 

VA0633    BEST    WESTERN    CENTER 
INN. 

VA0086    COMFORT  INN^-OWN 

POINT. 

VA0461    COMFORT  INN  NAVAL  BASE 

VA0135    ECONO  LODGE 

VA0479    ECONO  LODGE 

VA0450    ECONO  LODGE  (AIRPORT)  . 

VA0475    ECONO  LODGE 

OCEANVIEW  BEACH  EAST. 

VA0509    ECONO  LODGE  AIRPORT  ... 

VA0178    HAMPTON  INN-NAVAL 

BASE. 

VA0595    MOTEL  6  

VA0262    NORFOLK  AIRPORT  HILTON 

VA0247    NORFOLK    MARRIOTT    WA- 
TERSIDE HOTEL. 

VA0265    OLD  DOMINION  INN  

VA0497    OMNI    WATERSIDE    HOTEL 
AT  NORFOLK. 

VA0281     QUALITY  INN— LAKE 

WRIGHT  RESORT  &  CONF  CNTR. 

VA0329    SHERATON    INN-MILITARY 
CIRCLE 

VA0477    LODGE  AT  LITTLE  CREEK  ... 

VA0192    HOUOAYINN  

VA051 1     NORTON  SUPER  8  MOTEL  .. 

VACI360    SUPER  8  MOTEL  

VA0006    ANCHOR  MOTEL  

VA0546    COMFORT  INN  

VA0104    DAYS        INN/PETERSBURG 
SOUTH 

VA054S    ECONO  LODGE  SOUTH 

VA0547    ECONOLODGE  INTER- 

STATE. 

VA0273    QUALTTY  INN  „ 

QUAUTY  INN  STEVEN  KENT 

ECONO  LODGE 

COMFORT  INN— HOPEWELL 
BEST  WESTERN  RADFORD 


VA0544 
VA0577 
VA0578 
VA0523 

INN. 
VA0579 
VA0548 
VA0220 


COMFORT  INN  

QUAUTY  INN  RAPHINE 

HYATT— RESTON  TOWN 
CENTER. 

VA0560    SHERATON  RESTON  HOTEL 

VA0020    BERKELEY  HOTEL  

VA0451  COMFORT  INN  COR- 
PORATE GATEWAY. 

VA0307  COURTYARD  BY  MARRIOTT 
RICHMOND  WEST. 

VA0150    EMBASSY  SUITES  HOTEL  ... 

VA0452    HOLIDAY  INN  CENTRAL  

VA0473  HOLIDAY  INN  KOGER  CEN- 
TER SOUTH  EXEC  CONF  CTR. 

VA0190    HOLIDAY  INN  RICHMOND  ... 

VA0218    HYATT  RICHMOND  

VA0236    LAQUINTA  MOTOR  INN 

VA0239    LINDEN  ROW  INN  „. 

VA0249    MARRIOTT  HOTEL .-. 

VA0266    OMNI  RICHMOND  HOTEL  .. 

VA0282    RADISSON  HOTEL 

VA0516    RAMAOA  INN 

VA0453    RED  ROOF  INN  #086 

VA0514    RED  ROOF  INN  »106  

VA0528  RESIDENCE  INN  RICHMOND 
WEST  END. 

VA0428    RICHMOND  MARRIOTT  ..  .. 

VA0311  RICHMOND  SUPER  8 
MOTEL. 

VA0334    SHERATON  INN— RICH- 

MOND AIRPORT. 

VA0586  SHERATON  INN  PARK 
SOUTH. 

VA0381     THE  JEFFERSON 

VA0555  BEST  WESTERN  COACH- 
MAN INN. 

VA0680    ECONO  LODGE-CIVIC 

CENTER. 

VA0454    HOLIDAY  INN  AIRPORT  


•1243 


POBOX69 


PO  BOX  1509 


RT  1  BOX  438  . 


41  CANON  BLVD  

J  CLYDE-MORRIS  BLVD  . 

WARWICK  BLVD  „, 

OMNI  BLVD 


8  80 


00 


0^  E  BEST  SQUARE  (US  13)  

93   VIRGINIA  BEACH  BLVD 

80  1  HAMPTON  BLVD  

961  1  4TH  VIEW  STREET  „.... 

891  1  HAMPTON  BLVD  

3a  3  N.  MILITARY  HWY 

1111  EAST  OCEANVIEW  AVENUE 

3342  NORTH  MILITARY  HIGHWAY 


85( 
85i 
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1  HAMPTON  BLVD 


N.  MILITARY  HWY  

5<J0  N.  MILITARY  HIGHWAY 
E  MAIN  STREET  

*1  fl  HAMPTON  BLVD  

WATERSIDE  DRIVE  

62A)  NORTHAMPTON  BLVD  . 


88( 


N  MILITARY  HIGHWAY 


79(  }  SHORE  DRIVE  

56'  HK3HWAY  58  EAST  , 

42!  WHARTON  WAY  

42fl  WHARTON  WAY  ...... 


IIS  M  S.  CRATER  RD  

12^  SOUTH  CRATER  ROAD  , 


16S  »  PARKSDALE  RD 
12S  J2  S  CRATER  RD  ... 


110  25  3  CRATER  RD  

12205  SOUTH  CRATER  RD 

1031  LONDON  BLVD 

5380  OAKLAWN  BLVD 

150  I  TYLER  AVE  


15C  I  TYLER  AVE 


180  I  PRESIDENT  STREET 


PO  BOX  7329 


11 

1 

871 


120  1 


640  I  W  BROAD  STREET 


292 
320 
102 


100|E 

500 

10015 

556 

150 

43S 

100 

212 


308 


662< 


0  SUNRISE  VALLEY  DRIVE  - 

E  CARY  STREET 

MIDLOTHIAN  TURNPIKE  .... 


EMERYWOOD  PARKWAY  

N  BLVD ^ 

KOGER  CENTER  BOULEVARD 


653  W  BROAD  STREET 
662  W  BROAD  STREET 
69li  MIDLOTHIAN  PIKE 

FRANKLIN  STREET 
E  BROAD  STREET 

12TH  STREET 
E  CANAL  STREET 
EASTRIDGE  ROAD 
COMMERCE  ROAD 
3RESHAMWOOD  PLACE 
DICKENS  RD 


500  E  BROAD  STREET  ... 
7204  W  BROAD  STREET 


4704  S  LABURNUM  AVENUE  .. 

9901  MIDLOTHIAN  TURNPIKE 

104  fV  FRANKLIN  STREET 


3RANGE  AVE  N.E  . 
THIRLATJE  ROAD 


NEWPORT  NEWS  VA  23606-0000 

NEWPORT  NEWS  VA  23601-0000 

NEWPORT  NEWS  VA  23603-  

NEWPORT  NEWS  VA  23606-0000 

NORFOLK  VA  23502-0000  


NORFOLK  VA  23504-0000 

NORFOLK  VA  23505-  

NORFOU  VA  23503-0000 

NORFOLK  VA  2350&-  

NORFOLK  VA  23503-  

NORFOLK  VA  23503-  


NORFOLK  VA  23518-  

NORFOLK  VA  23505-0000 

NORFOLK  VA  23502-0000 
NORFOLK  VA  23502-0000 
NORFOLK  VA  23510-0000 

NORFOLK  VA  23508-  

NORFOLK  VA  23510-0000 


NORFOLK  VA  23502- 


NORFOLK  VA  23502-0000 

NORFOLK  VA  23518- 
NORTON  VA  24273-0000 
NORTON  VA  24273-0000 

NORTON  VA  24273-  

ONLEY  VA  23418-0000 

PETERSBURG  VA  23805-0000 
PETERSBURG  VA  23805- 


PETERSBURG  VA  23805-0000 
PETERSBURG  VA  23805-0000 


PETERSBURG  VA  23805- 

PETERSBURG  VA  23805-0000 

PORTSMOUTH  VA  23704-  

PRINCE  GEORGE  VA  23875-0000 
RADFORD  VA  24141-0000  


RADFORD  VA  24141-0000 
RAPHINE  VA  24472-0000  .. 
RESTON  VA  2209O- 


RESTON  VA  22091-0000 
RICHMOND  VA  23210-  .„, 
RICHMOND  VA  23235-  ... 


RICHMOND  VA  23230- 


RICHMOND  VA  23294-0000 

RICHMOND  VA  23230- 

RICHMOND  VA  23235-  


RICHMOND  VA 
RICHMOND  VA 
RICHMOND  VA 
RICHMOND  VA 
RICHMOND  VA 
RICHMOND  VA 
RICHMOND  VA 
RICHMOND  VA 
RICHMOND  VA 
RICHMOND  VA 
RICHMOND  VA 


23230-0000 

23230-  

23225-5635 

23219-  

23219-  

23219-0000 

23219-  

23229-0000 

23234-  

23225-0000 
23230-0000 


RICHMOND  VA  23219- 
RICHMOND  VA  23294- 


RICHMOND  VA  23231-0000 
RICHMOND  VA  23235-0000  . 


RICHMOND  VA  23220- 
ROANOKEVA24014-.. 


ROANOKE  VA  24017-0000 
ROANOKE  VA  24019-0000  , 


(804)873-0400 
(804)59&-€336 
(804)887-3000 
(804)873-6664 

(804)461-6600 

(804)623-5700 

(804)451-0000 
(804)480-9611 
(804)489-0801 
(804)480-961 1 
(804)480-1111 

(804)855-3116 
(804)489-1000 

(804)461-2380 
(804)466-«000 
(804)627-4200 

(804)440-5100 
(804)622-6644 

(804)461-6251 

(804)461-9192 

(804)588-3600 
(703)679-7000 
(703)679-0893 
(703)679-7921 
(804)787-8000 
(804)732-2900 
(804)733-4400 

(804)862-2717 
(804)732-2000 

(804)733-0600 
(804)733-0600 
(804)399-4414 
(804)452-0022 
(703)639-3000 

(703)639-4800 
(703)377-2604 
(703)709-1234 

(703)620-9000 
(804)780-1300 
(804)320-8900 

(804)282-1881 

(804)672-8585 
(804)359-9441 
(804)379-3800 

(804)285-9951 
(804)285-1234 
(804)745-7100 
(804)783-7000 
(804)343-6900 
(804)344-7000 
(804)788-0900 
(804)285-9061 
(804)271-7240 
(804)745-0600 
(804)285-8200 

(804)643-3400 
(804)672-8128 

(804)226-4300 

(804)323-1144 

(804)788-8000 
(703)992-1234 

(703)343-2413 

(703)366-8861 
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VA0455    HOUDAY  INN  CENTRAL  

VA0339    SHERATON  INN  ROANOKE 
AIRPORT. 

VA0464    SLEEP  INN-TANGLEWOOO 

VA0375    THE   MARRIOTT   ROANOKE 
AIRPORT. 

VA0462    COMFORT  INN  ROCKY  MT. 
SMITH  MTN.  LAKE. 

VA0466    COMFORT       INN-CARMEL 
CHURCH. 

VA0617    HOLIDAY  INN 

VA0463    QUALITY     INN     ROANOKE/ 
SALEM. 

VA0693    MOTEL  6  

VA0492    RICHMOND    AIRPORT    HIL- 
TON. 

VA0512    RICHMOND    AIRPORT    HIL- 
TON. 

VA0549    ECONOLODGE  SKIPPERS  ... 

VA0581    ECONO  LODGE 

VA0184    HILTON— SPRINGFIELD 

VA0619    HOLIDAY  INN  EXPRESS  

VA0426    DAYS  INN  AQUIA 

VA0083    COMFORT  INN  

VA0582    ECONO  LODGE  EAST  

VA0335    HOLIDAY    INN    STAUNTON 
GOLF  &  CONF.  CENTER. 

VA0085    C»MFORT  INN-STEPHENS 
CITY. 

VA0432    HAMPTON  INN  DULLES  AIR- 
PORT. 

VA0431     HOLIDAY  INN  DULLES  AIR- 
PORT. 

VA0583    ECONO  LODGE 

VA0469    HOLIDAY  INN— SUFFOLK  .... 

VA0550    TROUTVILLE  COMFORT  INN 

VA0430    VA  MOTOR  LODGES.  INC  T/ 
A  HOWARD  JOHNSON  LODGE. 

VA0551     COMFORT      INN      TYSONS 
CORNER. 

VA0147    EMBASSY  SUITES- 

TYSONS. 

VA0529    RESIDENCE    INN    TYSONS 
CORNER. 

VA0558    SHERATON    PREMIERE   AT 
TYSONS  CORNER. 

VA0248    TYSONS     CORNER     MAR- 
RIOTT. 

VA0392    VIENNA  WOLFTRAP  MOTEL 

VA0589    BOW  CREEK  MOTEL 

VA0038    BREAKERS  RESORT 

VA0552    CLARION  RESORT  HOTEL  .. 

VA0054    COLONIAL  INN  MOTEL  

VA0082    COMFORT  INN  

VA0584    COMFORT  INN  

VA0471     C»MFORT  INN  LYNNHAVEN 

VA0091     COURTYARD  BY  MARRIOTT 
VIRGINIA  BEACH  NORFOLK. 

VA0103    DAYS  INN  OCEANFRONT  .... 

VA0585    ECONO  LODGE 

VA0590    ECONO  LODGE— BAY 

BRIDGE. 

VA0465    ECONO     LODGE     CHESA- 
PEAKE BEACH. 

VA0153    FAIRFIELD    INN    BY    MAR- 
RIOTT VIRGINIA  BEACH. 

VA0157    FOUNDERS    INN    &    CON- 
FERENCE CENTER. 

VA0187    HILTON— VIRGINIA  BEACH  . 

VA0467    HOLIDAY    INN    EXECUTIVE 
CENTER. 

VA0470    HOWARD  JOHNSON  LODGE 

VA0235    LA  OUINTA  MOTOR  INN  

VA0553    NORTHAMPTON 
ECONOLODGE. 

VA0264    (XEANFRONT  INN 

VA0269    PARK  INN  

VA0287    RAMAOA  INN 

VA0591    SEASHIRE  INN  

VA0332    SHERATON  BEACH  INN  ...... 

VA0427    VIRGINIA    BEACH    HILTON 
INN. 

VA0483    COMFORT  INN „ _. 

VA0481    MOJO  INN  


PO  BOX  105 


PO  BOX  3209  ... 
RT1  BOX  4066 


PO  BOX  100 


1927  FRANKLIN  ROAD  

2727  FERNDALE  DRIVE  NW  „... 

4045  ELECTRIC  ROAD  „... 

2801  HERSHBERGER  ROAD  NW  ...... 

950  NORTH  MAIN  STREET  

RT  207  &  1-95  @  EXIT  104 

1671  SKYVIEW  RD 

179  SHERATON  DRIVE 

5704  WILLIAMSBURG  ROAD 

5501  EUBANK  ROAD  

5501  EUBANK  ROAD  

1200  MOORE  FERRY  ROAD  

623  E.  ATLANTIC  AVE  

6550  LOISDALE  ROAD 

6401  BRANDON  AVENUE _ 

2868  JEFFERSON  DAVIS  HWY 

1302  RICHMOND  AVENUE  

1031  RICHMOND  AVE „ 

1-81  AND  RT.  275  (EXIT  225)  __ 

45440  HOUDAY  DRIVE 

1000  SULLEY  ROAD „ 

1017  N.  MAIN  STREET 

2864  PRUDEN  BOULEVARD  

2654  LEE  HIGHWAY  SOUTH 

1-81  EXIT  150— B _ 

1587  SPRINGHILL  RD „ 

8517  LEESBURG  PIKE 

8616  WESTWOOD  CENTER  DRIVE  ... 

8661  LEESBURG  PIKE _ 

8028  LEESBURG  PIKE , 

430  MAPLE  AVENUE  WEST  _.., 

3429  CLUBHOUSE  ROAD 

1503  ATLANTIC  AVENUE  

501  ATLANTIC  AVENUE  

2809  ATLANTICJVVENUE  

2800  PACIFIC  AVENUE '. 

51891  SHORE  DRIVE 

804  LYNNHAVEN  PARKWAY 

5700  GREENWICH  ROAD 

3107  ATLANTIC  AVENUE  .* 

3837  BONNEY  ROAD  „, 

5819  NORTHAMPTON  BLVD  

2968  SHORE  DRIVE „. 

4760  EUCUD  ROAD  

5641  INDIAN  RIVER  ROAD 

0710  ATLANTIC  AVENUE  

5655  GREENWICH  ROAD 

5173  SHORE  DRIVE  

192  NEWTOWN  ROAD 

5819  NORTHAMPTON  BLVD  

2901  ATLANTIC  AVENUE  „ 

0424  ATLANTIC  AVENUE  

5700  ATLANTIC  AVENUE  

1040  LASKIN  ROAD  

3601  ATLANTA  AVENUE  

8TH  ST.  AND  ATLANTIC  AVE  ...„ 

6633  LEE  HIGHWAY 

6  BROADVIEW  AVE  


ROANOKE  VA  24016- 
ROANOKE  VA  24017- 

ROANOKE  VA  24014- 
ROANOKE  VA  24017- 


ROCKY  MOUNT  VA  24151- 
RUTHER  GLEN  VA  22546- 


SALEM  VA  24153-0000 

SALEM  VA  24153- 

SANDSTON  VA  23150-0000 

SANDSTON  VA  23150-1909 

SANDSTON  VA  23150-0000 

SKIPPERS  VA  23879-0000 

SOUTH  HILL  VA  23970-0000  

SPRINGFIELD  VA  22150-0000 

SPRINGFIELD  VA  22150-0000 

STAFFORD  VA  22564-  

STAUNTON  VA  24401-0000 

STAUNTON  VA  24401-0000 „.. 

STAUNTON  VA  24401-0000  

STEPHENS  CITY  VA  22655-0000 

STERUNG  VA  22170- „ 

STERUNG  VA  22170- 

SUFFOLK  VA  23434-0000  

SUFFOLK  VA  23434-  

TROUTVILLE  VA  24176-0000 

TROUTVILLE  VA  24175- 

VIENNA  VA  22182-0000  ^ 

VIENNA  VA  22182-0000  

VIENNA  VA  22182-0000  

VIENNA  VA  22182-0000  

VIENNA  VA  22180-  „. 

V;ENNA  VA  22180-  

VIRGINIA  BEACH  VA  23452-0000  

VIRGINIA  BEACH  VA  23451-0000  

VIRGINIA  BEACH  VA  23451-0000  

VIRGINIA  BEACH  VA  23451-  

VIRGINIA  BEACH  VA  23451-0000  

VIRGINIA  BEACH  V A  23455-0000  

VIRGINIA  BEACH  VA  23952-  

VIRGINIA  BEACH  VA  23462-  

VIRGINIA  BEACH  VA  23451-  

VIRGINIA  BEACH  VA  23452-0000  

VIRGINIA  BEACH  VA  23455-0000  .._, 

VIRGINIA  BEACH  VA  23451-  

VIRGINIA  BEACH  VA  23462-  „. 

VIRGINIA  BEACH  VA  23464-0000  

VIRGINIA  BEACH  VA  24121-  

VIRGINIA  BEACH  VA  23462-  

VIRGINIA  BEACH  VA  23455-  

VIRGINIA  BEACH  VA  23462-2401  ...... 

VIRGINIA  BEACH  VA  23455-0000  

VIRGINIA  BEACH  VA  23451-  

VIRGINIA  BEACH  VA  23451-  

VIRGINIA  BEAOI  VA  23451-  

VIRGINIA  BEACH  VA  23451-0000  

VIRGINIA  BEAOI  VA  23451-  

VIRGINIA  BEACH  VA  23451-3528  

WARRENTON  VA  22186- 

WARRENTON  VA  22186- 


(703)34>-0121 
(703)362-4500 

(703)772-1500 
(703)563-9300 

(703)469^4000 

(804)448-2828 

(703)389-7061 
(703)562-1912 

(804)222-7600 
(      )      - 

(804)226-6400 

(604)634-6124 
(804)447-7116 
(703)971-8900 
(703)644-5565 
(703)669-^0022 
(703)886-5000 
(703)885-518 
(703)248-«020 

(703)869-6500 

(703)471-8300 

(703)471-7411 

(804)539-3461 
(804)934-231 1 
(703)992-5600 
(703)992-3000 

(703)448-8020 

(703)883-0707 

(703)893-0120 

(703)448-1234 

(703)734-3200 

(703)281-2330 
(804)340-1222 
(804)428-1821 
(804)422-3186 
(804)428-8163 
(804)428-2203 
(804)460-5566 
(804)427-5500 
(804)490-2002 

(804)428-7233 
(804)48&-571 1 
(804)460-1000 

'  (804)481-0666 

(804)49^1936 

(804)424-551 1 

(703)721-8870 
(804)499-4400 

(804)460-1151 
(804)497-6620 
(804)464-9306 

(804)440-6100 
(804)425-2200 
(804)428-7025 
(804)428-5511 
(804)425-9000 
(804)428-6936 

(703)34»-8900 
(703)347-4141 


UMI 
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INN        AFTON 


WAYNES- 


VA0506    HOLIDAY 
WAYNE^ORO. 
VA0456    HOUDAY      INN 

BORO. 
VA0436    CXHJRTYARD  BY  MARRIOTT 

WILLIAMSBURG. 
VA0112    DAYS  INN  HISTORIC  AREA  . 
ECONOLOOGE  CENTRAL  .... 

EMBASSY  SUITES  

FAIRFIELD    INN    WILLIAMS- 


VA0554 
VA0637 
VA0424 
BURG 
VA0531 


P030X849 
PO  BOX  849 


FORT  MAGRUOER  INN  & 
CONFERENCE  CENTER. 

VA0163    GOVERNOR'S  INN  

VA0457  HOUDAY  INN  DOWNTOWN 
&  HOLIOOME. 

VA0472    HOUDAY  INN  EXPRESS  

VA0204    HOUDAY  INN  PATRIOT 

VA02t3    HOSPITAUTY  HOUSE  

VA0429  HOWARD  JOHNSON  HIS- 
TORIC HOTEL 

VA0584    MOTEL  6  

VA0527  QUALITY  INN  COLONIAL 
AMERICA. 

VA0458    QUALITY  INN  KINGSMILL  .... 

VA0380  THE  WOODLANDS  WINGS 
D.  E,  F.  &  G. 

VA0433    WILLIAMSBURG  DAYS   INN 


EAST. 
VA0144 
VA0170 
VAQ208 
VA0521 
VA0367 


ECHO  VILLAGE  MOTEL  

HAMPTON  INN  

HOUDAY  INN  EAST 

QUALITY  INN  EAST  

-      SUPER      8      MOTEL— WIN- 
CHESTER. 
VA0390    TRAVELOOGE      OF      WIN- 
CHESTER. 

VA0498    COMFORT  INN  „ 

VA0109    DAYS  INN  POTOMAC  MILLS 

VA0291     RAMAOA  INN 

VA0556    BEST  WESTERN 

WYTHEVJLLE  INN. 

VA0598    MOTEL  6  „ 

VI0002    HYATT  REGENCY  

VI0003    MARRIOT        FRENCHMAN'S 

REEF  RESORT 
VI0001    MARRIOTT-S  MORNINGSTAR 

BEACH  RESORT. 
VI0004    SUGAR     BAY     PLANTATION 

RESORT 
VI0005    THE       GRAND       PALAZZO 

HOTEL 
VT0001     VILLAGE  HOUSE  INN  OF  AL- 
BANY. 
VT0002    WHIMSEY     FARM     BED     & 

BREAKFAST. 
VT0003    YANKEE  VILLAGE  MOTEL  ... 

HO  JO  INN  

KNOa  MOTEL  MAIN  LODGE 
ROCKINGHAM  MOTOR  INN  . 
APPLE    VALLEY    INN    AND 


PO  BOX  3108 


POBOXB 


RT250E 


VT0004 
VT0005 
VT0006 
VT0007 
CAFE 
VT0254 


BEST       WESTERN        NEW 

ENGLANDER  MOTOR  INN. 

VT0008    SOUTHSHIRE  INN  

VT0009    LAGUE  INN  

VT0190    MAPLEWOOD  MOTEL  COM^ 

FORT  INN. 
VT0010    EOGEWATER  MOTEL  ... 

VT0011     BRADFORD  MOTEL 

VT0191     BRANDON  INN  

VT0244     LILAC  INN  

VT0012    COLONIAL  MOTEL  „. 

VT0013    HOLLY  HOTEL  ._ 

VT0189    SUPER  8  MOTEL 

VT0014    WEST  VILLAGE  MOTEL 

VT0016    CEDARBROOK  MOTEL 

VT0017  CORNERS  INN  AND  RES- 
TAURANT. 

VT0018  BRISTOL  COMMONS  INN 
UNITS  1-«. 

VT0019  BRISTOL  COMMONS  INN 
UNITS  7-12. 

VT0020    GREEN  TRAILS  INN  .. 


RT4. 


41  3  MCUWS  CIRCLE 


RT  250  , 


32  1  BYPASS  ROAD 

IS  30  RICHMOND  RD 

1J  2  KINGSGATE  PARKWAY 
6<  )3  RICHMOND  ROAD  


6S  IS  POCAHONTAS  TRAIL 


«  J  NORTH  HENRY  STREET 


CAPITOL  LANDING  ROAD 


1 1  3  BYPASS  ROAD  

30^2  RICHMOND  ROAD  

416  RICHMOND  ROAD  

7155  POCAHONTAS  TRAIL 


30  (0  RICHMOND  ROAD 
64  13  RICHMOND  ROAD 

48  I  MCLAWS  CIRCLE  ™ 


90  OLD  YORK  ROAD  „.. 


36  12  VALLEY  PIKE 

16  6  APPLE  BLOSSOM  DRIVE 

10  4  MILLWOOD  PIKE 

60  I  MILLWOOD  AVE 


10  7  MILLWOOD  PIKE  ~. 
16  I  FRONT  ROYAL  PIKE 


111  9  HORNER  ROAD 

141  19  POTOMAC  MILLS  ROAD 

11^0  MOTEL  DRIVE  

35S  NYE  ROAD 


221   UTHIA  ROAD  

Gf  EAT  CRUZ  BAY 

*A  ESTATE  BAKKEROE  

5  E  STATE  BAKKEROE 

ea  0  ESTATE  SMITH  BAY  „ 

GF^AT  BAY  ESTATE  NAZARETH 

14  


RT 


OL  )  DEPOT  RD 


RT 
57: 


20( 


12< 


48G 
JC1 


JC1 


5N  

N.  MAIN  ST  .. 
10^  N.  MAIN  ST 

RT  5 

RTl7S  


NORTHSIDE  DR 


ELM  ST 

Alff»ORT  RD 

BEI ILIN  FOUR  CORNERS 


RT  30  

RT  5 

'ARK  ST  

'ARK  ST  

NEY  RD 

CAiAL  ST  

PU  NEY  RD  

WESTERN  AVE 
RT.  4  100  S  


BRI  X3EWATER  CORNERS  VT 


RT  116  &  117 
RT  1164  117 


WAYNESBORO  VA  22980-  .. 
WAYNESBORO  VA  22980-  .. 
WILLIAMSBURG  VA  23187- 


WILLIAMSBURGVA  23185-  . 
WIUIAMSBURG  VA  23185-OOCO 
WILLIAMSBURG  VA  23185-0000 
WILLIAMSBURG  VA  23185- 


WILLIAMSBURG  VA  23185-0000 


WILLIAMSBURG  VA  23185- 
WILUAMSBURG  VA  23185- 

WILLIAMSBURG  VA  23185- 
WILLIAMSBURG  VA  23185- 
WILLIAMSBURG  VA  23185- 
WILLIAMSBURG  VA  2318&- 


WILLIAMSBURG  VA  23185-0000 
WILLIAMSBURG  VA  23187-0000 

WILUAMSBURG  VA  23187-0000 
WILLIAMSBURG  VA  23185-  


WILLIAMSBURG  VA  2318&- 


WINCHESTER  VA  22602-0000  , 
WINCHESTER  VA  22601-0000  .. 

VWNCHESTER  VA  22601- 

WINCHESTER  VA  22601-6198  .. 
WINCHESTER  VA  22602-0000  .. 

WINCHESTER  VA  22602-0000  .. 

WOODBRIDGE  VA  22191-0000 

WOODBRIDGE  VA  22192-  

WOODSTOCK  VA  22664- 

WYTHEVILLE  VA  24382-  


WYTHEVILLE  VA  24382-0000 

ST.  JOHN  VI  00830- 

ST.  THOMAS  VI  00802-  


ST.  THOMAS  VI  00802- 
ST.  THOMAS  VI  00802- 
ST.  THOMAS  VI  00802- 
ALBANY  VT  05820- 


ARLINGTON  VT  05250- 


ASCUTNEY  VT  05030-  

BARRE  VT  05678- „ 

BARRE  VT  05678- 

BELLOWS  FALLS  VT  05101- 
BENNINGTON  VT  05201-  


BENNINGTON  VT  05201- 

BENNINGTON  VT  05201- 

BERLIN  VT  05602- 

BERUN  VT  05602- 


BOMOSEEN  VT  05732-  

BRADFORD  VT  05033- 

BRANDON  VT  05733-  

BRANDON  VT  05733-  ....: ™ 

BRATTLEBORO  VT  05301- 

BRATTLEBORO  VT  05301- 

BRATTLEBORO  VT  05301-  „..„ 
BRATTLEBORO  VT  05301-  „.. 
BRIDGEWATER        CORNERS 

0503&-. 
05035-  


VT 


BRISTOL  VT  05443-  . 
BRISTOL  VT  05443-  . 


BROOKFIELD  VT  05036- 


(      )      - 

(703)942-5200 

(804)221-0700 

(804)253-1166 
(804)229-6600 
(804)229-5800 
(804)565-1111 

*  (804)220-2250  , 

(804)229-1000 
(804)229-0200 

(804)253-1665' 
(804)565-2600 
(804)229-4020 
(804)229-6900 

(804)565-3433 
(804)565-1000 

(804)220-1100 
(804)229-1000 

(804)253-€444 

(703)869-1900 
(703)667-8011 
(703)667-3300 
(703)667-2250 
(703)665-4450 

(703)665-0685 

(703)494-0300 
(703)494-*433 
(703)459-6000 
(703)228-7300 

(703)228-7988 
(809)776-7171 
(809)776-8500 

(809)776-8500 

(809)777-7100 

(809)775-3333 

(      )      - 

(802)375-6654 

(  )  - 

(  )  - 

(  )  - 

(  >  - 

{  )  - 

(       )      - 

(      )      - 

(802)229-6765 

(802)329-5291 

(      )      - 
(      )      - 
(      )      - 
(      )247-6463 
(802)254-3377 
(      )      - 
(      )      - 
(802)254-5610 
(      )      - 

(802)672-9968 

(802)453-2326 

(802)453-2326 

(      )       - 
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VT0021    GREEN  TRAILS  LODGE  

VT0022    BEL  AIRE  MOTEL 

VT0023    MID  TOWN  MOTEL  

VT0024  STERLING  RIDGE  BED  & 
BREAKFAST. 

VT0192    LAKE  WALLACE  MOTEL 

VT0025    CAVENDISH  VERANDA  INN  . 

VT0193    GREEN  LEAF  INN  

VT0026  SECOND  WIND  BED  & 
BREAKFAST. 

VT0C28    THE  VICTORIA  INN  

VT0235    COLCHESTER  DAYS  INN 

VT0029    FAIRFIELD  INN  

VT0030    HAMPTON  INN  

VT0031     GOOSE  GREEN  LODGE  ...... 

VT0032  CRAFTSBURY  BED  & 
BREAKFAST. 

VT0033    CRAFTSBURY  CENTER 

LARGE  DORM. 

VT0194    CPARSBURY  CENTER 

SMALL  DORM. 

VT0195  INN  ON  THE  COMMON 
NORTH  ANNEX. 

VT0034    PEPINS  MOTEL  

VT0035    SUPER  8  MOTEL 

VT0036  MOUNTAIN  VIEW  CREAM- 
ERY BED  &  BREAKFAST. 

VT0037    ANNEX  

VT0038    ESSEX  MOTOR  INN 

VT0039    ALOHA  MANOR 

VT0040    LAKE  MOREY  INN  

VT0041  THE  GARRISON  AND 
CON  DOS. 

VT0196    SEYON  MAIN  LODGE 

VT0252    MARSHALL  HOUSE  

VT0042    OUECMEE  GORGE  MOTEL  .. 

VT0043  TELEMARK  GORE  BED  & 
BREAKFAST. 

VT0197    TYLER  PUCE  

VT0044  BRICK  HOUSE  BED  & 
BREAKFAST. 

VT0C45    LAKEFRONT  MOTEL 

VT0046    INGLENOOK  LODGE  INC  

VT0047  SLOPESIDE  CONDOMIN- 
IUMS BUILDING  H. 

VT0048    ALPENHOF  

VT0246    CHALET  SALZBURG  

VT0249    CORTINA  INN  

VT0049  INN  OF  THE  SIX  MOUN- 
TAINS. 

VT0050    DOSTALS  RESORT  LODGE  . 

VT0051     SWISS  INN 

VT0198    ANDRIE  ROSE  INN  :.. 

VT0052    BLACK  RIVER  INN  

VT0053  COLONIAL  MOTEL  ANNEX 
»1. 

VT0199    GOVERNORS  INN  

VT0054 .  LUDLOW  COLONIAL  MOTEL 

VT0055    TIMBER  INN  

VT0056  BRANCH  BROOK  BED  & 
BREAKFAST. 

VT0057    DAYS  INN 

VT0058    BIRCH  HILL  INN  .„ _ 

VT0059    SETH  WARNER  INN 

VT0060  MOUNTAIN  SON  MOTOR 
INN. 

VT0061     MOUNTAIN  VIEW  HOTEL  

VT0062  MIDDLEBURRY  INN  & 
MOTEL 

VT0063    SWIFT  HOUSE  INN  

VT0064    MIDDLETOWN  SPRINGS  INN 

VT0239    SLOVAKIA  INN 

VT0255  CAPITOL  PLAZA  HOTEL 
AND  CONFERENCE  CENTER. 

VT0065    ECONO  LODGE 

VT0066  INN  AT  MONTPEUER 
ANNEX. 

VT0240    THE  INN  AT  MONTPEUER  ... 

VT0067    FARM  RESORT  INC  

VT0200    PLAZA  HOTEL  

VTOOeS    SUNSET  MOTEL 

VT0241    SUNSET  MOTEL  UNIT  88 

VT0242    SUNSET  MOTEL  UNIT  89 

VT0204    »JGAR  HOUSE  MOTOR  INN 

VT0070    NEWFANE  INN  „ 


P0B0X18 


PO  BOX  31 

PO  BOX  31 


PO  BOX  48 


RT.  4. 


PO  BOX  690 


RT.  15 . 
RT.  15. 


Ill  SHELBURNRD 

230  MAIN  ST  

TOWN  RD  25  „. 


HCR  60  .._ 

MAIN  ST  

DEPOT  ST 

GRAFTON  ST 


MAIN  ST  

23  COLLEGE  PK'/VY 

15  S.  PARK  DR  

RT.  7  EXIT  16  l-«9  .. 
GOOSE  GREEN 


CRAFTSBURY  COMMON 

LOST  NATION  RD  

LOST  NATION  RD  


RT.  5 

RT.  5  DERBY  RD 
DARUNG  FARM  .. 


RT.  125  

65  PEARL  ST  . 
LAKE  MOREY 


RT.  17 


•7^" 


VERMONT  GROTON  STATE  PARK 
18  HIGHLAND  AVE  . 

RT  4  

ELLISON  RD  


RT.  78 *..... :„ 

RT.  14  ........'..„ 


CROSS  ST 

RT.  242  . 

RT  242  ..™ 


ACCESS  RD 

KILLINGTON  RD 


KILLINGTON  RD 


MAGIC  MOUNTAIN  ... 

RT  11  

13  PLEASANT  ST  

100  MAIN  ST  

1  GLEA  SCOTT  AVE 

86  MAIN  ST  

93  MAIN  ST  „ 

RT.  103  

S.  WEELOCK  RD  


RT.  5 

WEST  RO 
RT.  7A  ...... 

RT.  4  


RT.  4 „ 

17-13  N.  PLEASANT  ST 


57  N.  PLEASANT  ST  ... 


1  MAIN  ST 

100  STATE  ST 

101  NORTHFIELOST 
145  MAIN  ST  


147  MAIN  ST 

RT.  100 

RR.  1  

RT.  15  4  100 


RT.7  .. 
RT.30 


BROOKFIELD  VT  0503©- 

BURUNGTON  VT  05401-  

BURLINGTON  VT  05401-  

CAMBRIDGE  VT  05444-  

CANNAN  VT  05903- „ 

CAVENDISH  VT  05142- 

CHESTER  VT  05143- 

CHESTER  VT  05143- 

CHESTER  VT  05143- „ 

COLCHESTER  VT  05446- 

COLCHESTER  VT  05446- „. 

COLCHESTER  VT  0544&- 

CORINTH  VT  05039-  ...... 

CRAFTSBURY  COMMON  VT  05827-  . 

CRAFTSBURY  COMMON  Vt  05827-  . 

CRAFTSBURY  COMMON  VT  05827-  . 

CRAFTSBURY  COMMON  VT  05827-  . 

DERBY  VT  05829- 

DERBY  VT  0582^ _... 

EAST  BURKE  VT  05832-  

EAST  MIDDLEBURY  VT  05740- 

ESSEX- JUNCTION  VT  05452-  .„ 

FAIRLEE  VT  05045-  _... 

FAIRLEE  VT  05045- „ 

FAYSTON  VT  05660-  

GROTON  VT  0504&-  

HARDWICK  VT  05843-  

HARTFORD  VT  05047-  

HARTLAND  VT  05048- 

HIGHGATE  SPRINGS  VT  05460- „ 

IRASBURG  VT  05845-  _„... 

ISLAND  POND  VT  05846-  _ 

JAY  PEAK  VT  05859- 

JAY  PEAK  VT  05859- 

KILLINGTON  VT  05751- 

KILLINGTON  VT  05751- 

KILLINGTON  VT  05751- 

KILLINGTON  VT  05751- 


LONDONDERRY  VT  0S14»- 
LONDONDERRY  VT  0514*- 

LUDLOW  VT  05149- 

LUDLOW  VT  05149-  _ 

LUDLOW  VT  05149- 


LUDLOW  VT  05149- . 
LUDLOW  VT  06149-  . 
LUDLOW  VT  05149- . 
LYNDON  VT  05849-  . 


LYNIDONVILE  VT  05851-  .. 
MANCHESTER  VT  05254- 
MANCHESTER  VT  05254- 
WENDONVT  05701-  


MENDON  VT  05701- 

MIDDLEBORY  VT  05753-  „.. 

MIDDLEBURY  VT  05753-  

MIDDLETOWN  SPRINGS  VT  05757- 
MONTGOMERY  CENTER  VT  05471- 
MONTPEUER  VT  05601- 


MONTPELIER  VT  05601- 
MONTPEUER  VT  05601- 

MONTPEUER  VT  05601- 
MORRISVILLE  VT  05661- 
MORRISVILLE  VT  05661- 
MORRISVILLE  VT  05661- 
MORRISViaE  VT  05661- 
MORRISVILLE  VT  05661- 
NEW  HAVEN  VT  05472- 
NEWFANE  VT  05345-  .... 


(      )      - 
(802)863-3116 
(      )      - 
(802)527-717J 

(802)266-3311 
(      )      - 
(802)875-3171 
(802)875-3438 

(609)737-4994 
(802)553-4622 
(802)655-9031 
(802)6^5-0611 
(  )  - 
(      )      - 

(      )      - 

(      )      - 

(517)729-1600 

(802)334-8080 
(       )      - 
(517)729-1600 

(      )      - 
(802)878-3343 

(       )      - 
(802)333-4311 

(       )      - 

(802)244-8711 
(802)472-6006 
(802)295-2654 
(802)436-3246 

(       )      - 
(802)754-2108 

(       )      - 

(802)988-2880 
(8C2)S68-26i  i 

(       )      - 
(       )      - 
(800)451-6108 
(      )      - 

(      )       - 
(802)824-3442 
(802)226-4846 
(       )      - 
{      )      - 

(      )      - 
(      )      - 
(802)228-8666 
(802)825-8316 

(      )      - 
(      »      - 

(802)362-3830 
(       )      - 

(802)773-4311 
(      )      - 

(       )      - 
(802)235-2198 
(      )      - 
(      )      - 

(       )       - 
(802)229-4184 

(       )229-4184 
(802)888-3525 
(      )      - 
(802)888-4956 

(       )      - 
(      )888-4956 
(802)366-2770 
I    (      »      - 
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VT0071  ^^JfcWPORT  OTY  MOTEL  

VTQSOI    JMM06     FOUR     CORNER 

llllOTELBLOG.1. 
VTOSOe    JIMII06     FOUR     CORNER 

MOTELBLOaZ. 
VT020a   JMflilOS     FOUR     CORNER 
M0TELBU)a3. 

VTOOee    CAW^IAQE  HOUSE  INN 

NORTHRELD  INN  

NORWICH  INN 

I40RWICH  INN  MOTEL  _.. 

GWENDOLYN'S  INN 

FARM      &      WILDERNESS 


VTQ206 
VT0072 
VT0206 
VT0807 
VT0073 

CAMP. 
VT0074 
VT0015 
VT0075 
VT0076 


PLYMOUTH  TOWNE  INN 

SALT  ASH  INN  .„ 

LADO  BROOK  MOTOR  INN  .. 
DEPOT  CORNER   INN  AND 

RESTAURANT. 
VT0077    OLIVER  B  ft  6  ABEL  BAR- 
RON HOUSE. 
VT0078    QUECHEE   GORGE    MOTEL 

BLDG  C 

VT0079    CROSSING  MOTEL 

VT0080    MAMA  BOWERS  B  &  B 

VT0081    RICHMOND  VICTORIAN  INN 

VT0082    WINSLOW  HOUSE  

VT0208    MADRIGAL     INN     &     FINE 

ARTS  CENTER 

VT0083    COMFORT  INN  

VT00e4    HOGGE  PENNY  MOTOR  INN 

VTOOeS    HOUDAY  INN  ..„ 

VT0086    HOWARD  JOHNSONS 

MOTOR  LODGE. 

VT00B7    INN  AT  RUTLAND 

VTOOee    SUNSET  MOTEL 

VT0ZO9    LONGMEADOW  FARM  BED 

«  BREAKFAST  TOURIST. 

VT0099    HILLBROOK  MOTEL 

VT0213    DUTCH  MIU  MOTEL  BLDG. 

14-20. 
VT0100    DUTCH  MILL  MOTEL  BLDG. 

UNITS  1-6. 
VT0101     DUTCH  Mia  MOTEL  BLDG. 

UNITS  6-12. 
VT0102    DUTCH  MILL  MOTEL  CABIN 

21. 
VT0103 

22. 
VT0104 

23. 
VT0105 

24. 
VT0106 

25. 

VT0186 

VT0185 


DUTCH  Mia  MOTEL  CABIN 
DUTCH  Mia  MOTEL  CABIN 


P0B0X5 


DUTCH  Mia  MOTEL  CABIN 
DUTCH  Mia  MOTEL  CAe/JnT?. 


ECONO  LODGE  (HEMLOCK) 
ECONO  LODGE  (MAPLE 
BUILDING). 

Vr0183  ECONO  LODGE  (SPRUCE 
BUILDING). 

VT0ie4  ECONO  LODGE  (WILLOW 
BUILDING). 

VT0187  ECONO  LODGE  ELM  BUILD- 
ING. 

VT0247 

VT0107 

VT0108 

VT0109 

VT0110 

VT0214 

VT0238 

VT0210 

VT0089 

VT0090 

VT0211 

vroo9i 

VT0215 
VTa212 
VT0248 
VT0216 


ECONO  LODGE  OFFICE  

NORTH  STAR  MOTEL 

SHELBURNE  HOUSE 

T  BIRD  MOTEL  BLDG.  1 

T  BIRD  MOTEL  BLDG.  2  ....... 

PICO  RESORT  HOTEL 

COMFORT  INN 

ECONO  LODGE 

ECONOMY  INNS  ....... 

FUGHT  INN 

FRIENDSHIP  LAKEVIEW  INN 

HANDYS  TOWN  HOUSE 

HARBOR  SUNSET  MOTEL  ... 

HO  HUM  MOTEL  

HOLIDAY  INN 

HOWARD  JOHNSON  HOTEL 
AND  QUALITY  INN. 
VT0092    HOWARD  JOHNSON 

MOTOR  LODGE. 
VT0093    RAMAOA  INN  


9^  (  E.  MAIN  ST 


R'  .  105 

HI  3HLAND  AVE 

23  >  MAIN  ST 

M  JN  ST 

RT  106 


RMOO  &  100A 

Rl .  7 _. 

Dl  POT  ST 


37  MAIN  ST 


R1,4 


N. 
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ROVINCE  ST 

MilN  ST 

Rl  2 ..:. 


PARK  ST . 


R1    103 


19  ALLEN  ST , 

Rl   4 

Rl   7S  

Rl   7S  „.. 


70  M.  MAIN  ST  .. 
23    S.  MAIN  ST 
Rf  3  #1 


7A 


Rl 

20  6  SHELBURNE  RD 

20  6  SHELBURNE  RD 

20  6  SHELBURNE  RD 

20  6  SHELBURNE  RD 

20  6  SHELBURNE  RD 

201  6  SHELBURNE  RD 

2a  B  SHELBURNE  RD 

20(  S  SHELBURNE  RD 


1  SHELBURNE  RD 


19^1  SHELBURNE  RD 

19<  t  SHELBURNE  RD 

1«  I  SHELBURNE  RD 

19«  I  SHELBURNE  RD 

19«  )  SHELBURNE  RD 
19C  I  SHELBURNE  RD 

HAI  IBOfl  RD  „ 

20C  I  SHELBURNE  RD 
206  >  SHELBURNE  RD 

SH  RBURNE  PASS 

128  S  WiaiSTON  RD  ... 

107  !  WiaiSTON  RD  ... 
204  )  WiaiSTON  RD  ... 
171)WILUST0NRD  ... 
186  I  SHELBURNE  RO 
133  >  SHELBURNE  RD 
170  I  SHELBURNE  RD 
120  I  SHELBURNE  RD 

108  I  WiaiSTON  RD  ... 
172  I  SHELBURNE  RD  , 


111 


1  D  >RSET  ST 


'  WiaiSTON  RD 


NEWPORT  VT  05857- 

NORTH  FERRISBURQ  VT  05473- 

NORTH  FERRISBURG  VT  05473- 

NORTH  FERRISBURG  VT  05473- 


NORTH  TROY  VT  05859- 
NORTHFIELD  VT  05663-  . 
NORWICH  VT  05056-  ...... 

NORWICH  VT  05055-  

PERKINSVILLE  VT  05151- 
PLYMOUTH  VT  05056- 


PLYMOUTH  VT  050S6- 

PLYMOUTH  VT  05056- 

POWNAL  VT  05261-  

PROCTORSVILLE  VT  05153- 


QUECHEE  VT  05059- 
OUECHEE  VT  05059- 


RICHFORD  VT  05476- 

RICHMOND  VT  05477- 

RKJHMONO  VT  05477- 

ROCHESTER  VT  05767- 

ROCKINGHAM  VT  05101-  .... 


RUTLAND  VT  05701- 
RUTLAND  VT  05701- 
RUTLAND  VT  05701- 
RUTLAND  VT  05701- 


RUTLAND  VT  05701-  .... 
RUTLAND  VT  05701-  „;. 
RYEGATE  VT  05042-  .... 


SHAFTSBURY  VT  05262-  . 
SHELBURNE  VT  05482-  ... 


SHELBURNE  VT  05482- 

SHELBURNE  VT  05482- 

SHELBURNE  VT  05482- 

SHELBURNE  VT  05482- 

SHELBURNE  VT  05482- 

SHELBURNE  VT  05482- 

SHELBURNE  VT  05482-  . 

SHELBURNE  VT  05482-  . 
SHELBURNE  VT  05842-  . 

SHELBURNE  VT  05842-  . 

SHELBURNE  VT  05842-  . 

SHELBURNE  VT  05842-  . 


SHELBURNE  VT  05842-  

SHELBURNE  VT  05482- 

SHELBURNE  VT  05482- :„ 

SHELBURNE  VT  05482-  

SHELBURNE  VT  05482- 

SHERBURNE  VT  05751-  „ 

SOUTH  BURUNQTON  VT  05403-  .. 
SOUTH  BURUNGTON  VT  (»403-  .. 
SOUTH  BURUNGTON  VT  05403-  .. 
SOUTH  BURLINGTON  VT  0540»-  .. 
SOUTH  BURUNGTON  VT  05403-  ... 
SOUTH  BURUNGTON  VT  05403-  ... 
SOUTH  BURUNQTON  VT  06403-  ... 
SOUTH  BURUNGTON  VT  05403-  „. 
SOUTH  BURUNGTON  VT  05403-  ... 
SOUTH  BURUNGTON  VT  05403-  ... 

SOUTH  BURUNGTON  VT  05403-  „ 

SOUTH  BURUNGTON  VT  05403-  ... 


802)425-2967 
(802)425-2967 
[802)425-2967 


)      - 

(802)649-1143 

802)649-1143 

)      - 

)      - 

802)673-4059 
802)672-3748 
802)823-7341 
)      - 

:802)296-«978 

802)295-2654 

[802)848-3393 
[802)434-2632 
[802)434-4440 

)       - 
[802)463-1339 

)  - 
)  - 
)      - 


)      - 

)      - 

[802)757-2538 

)      - 
[802)985-3568 

[802)986-3568 

[802)985-3568 

[802)985-3568 

[8(»)985-3568 

[802)986-3568 

[802)985-3568 

[802)985-3568 

[802)985-3377 
[802)985-3377 

[802)985-3377 

[802)985-3377 

[802)985-3377 

)      - 
[802)863-3421 
[802)985-8686 
[802)986-3663 
[802)985-3663 

)      - 
[802)866-3400 

)      - 

[802)658-5660 

[802)985-8002 

)      - 

)      - 
[802)864-5080 
[      )      - 
[802)863-6363 

)      - 


(      )      - 
(802)656-0250 
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Vr0094    SHERATON      BURUNGTON 

HOTEL 
VTOOeS    SWISS  HOST  MOTEL  CAB- 
INS. 
VT0096    SWISS        HOST        MOTEL 

HOUSE  UNIT. 
VT0243    SWISS    HOST   MOTEL   OF- 
FICE BUILDINa 
VT0097    SWISS  HOST  MOTEL  UNIT  9 

BUILDING. 
VT0098    TOWN  ft  COUNTRY  MOTEL 

BLOai. 

VT01 1 1     PAL  O  MAR  MOTEL  

VT0112    SUNRISE   TAVERN   BED   ft 

BREAKFAST. 

VT0245    AIMESMOTEl 

VT0113    FAIRBANKS  MOTOR  INN  .._ 

VT0114    HOUOAY  MOTEL  

VT0217    MAPLE  CQfTER  MOTEL 

VT0U5    RIVERSIDE  MOTOR  (XIURT 
VT0117    YANKEE  TRAVELER  MOTEL 

ANNEX. 
VT0116    YANKEE  TRAVELER  MOTEL 

MAIN  BLDG. 

VT0218    ALPENROSE  MOTEL  

VT01 18    COMMODORE  INN 

VT0120    FIDDLERS  GREEN  INN 

VT0121     GABLES  INN  

VT0122    GOLDEN     EAGLE     MOTEL 

MAIN  BUILDING. 
VT0123    GOLDEN     EAGLE     MOTEL 

NORTH  WMG 
VT0124    GOLDEN      EAGLE      MOTEL 

TERRACE 
VT0125    GOLDEN    EAGLE    RESORT 

EAST  WING. 

VT0126    GOLDEN  KlU  MOTEL  _ 

VT0127    HONEYW(X)D       COUNTRY 

LODGE. 

VT0134    INN  AT  THE  MCXJNTAIN  

VT0128    INN  AT  TURNER  Mia  

VT0129    INNSBRUCK  MOTOR  INN  ..... 
VT0250    MOUNTAIN  ROAD  RESORT 

AT  STOWE. 
VT0130    PEACOCK  MOTEL  ft  LODGE 
VT0131     PINES        MOTEL       UPPER 

BUILDING. 

VT0253    RIVERVIEW  HOUSE 

VT0132    SALZBURG  INN 

VT02t9    SCMCINAVIAN  INN 

VT0135    TOSCANA  COUNTRY  INN  .... 
VT0136    TOWN  ft  COUNTRY  MOTOR 

LODGE. 

vt0138  uftune  lodge 

berghaus. 
vt0251   uftune  lodge  glocken 

HOFF. 

VT0t39  LIFTUNE      LODGE       MAIN 

LODGE. 

VTOt40  INN  AT  SUNDERLAND „. 

VT0T41  BOAROMAN  HOUSE „. 

VT0148  CARPENTER  FARM  INN 

VT0t49  MAD  RIVER  INN 

VT0150  MKaUELS  STOWE  AWAY  

VT0t51  POWOERHOUND  INN 

VT0152  SUGAR  LODGE  

VT0t53  SU6ARTREE    A   COUNTRY 

INN. 

VT0222  GATEWAY  MOTEL  

VT0154  HOUOAY  INN 

VT0t55  INN  AT  WEATHERSFIELD  _. 

VT0223  P  ft  H  TRUCK  STOP  

VT0220  DALEM  CHALET  

VT0221  ANOmONS  MOTOR  LODGE 

VT0142  AUSTIN  Hia  INN  

VT0143  AUSTRIAN  HAUS 

VT0224  DOVraS^RY  INN 

VT0t44  INN  AT  SAWMia  FARM 

VT014S  SHCLD  WN 

VT0225  SNOW  DEN  INN 

VT0188  THE  LODGE 

VT0148  WEST  DOVER  INN  

VT0147  OTTAUQUECHEE  MOTEL  .... 

VT0156  KURN  HATTIN  JENNY  BALL 

COTTAGE. 


•• 

— 







»..». 

RFLi  "!r  1 

■ — • 

.>•■«.• HJIH.. 



. 

- 



POBOX38  















870  WILLISTON  RD  ... 

1272WUltSTONRO  . 

1272  WILUSTON  RD  . 

1272  WILLISTON  RO  . 

1272  WILUSTON  RO  . 

490  SHELBURNE  RD 

2  UNHALE  OR 

RT.  2A 

JCT.  RT.  2  ft  t«  

32  WESTERN  AVE  ... 

HASTINGS  ST 

20  HASTINGS  ST 

RT.5 

66  PORTLAND  ST 


2619  MOUNTAIN  RO 

1457  MOUNTAIN  RD  —. 
MOUNTAIN  RO 

RT.  108  MOUNTAIN  RO 

RT.  108  MOUNTAIN  RD 

1110  MOUNTAIN  RD  „... 


1965  MOUNTAIN  RO 
4527  MOUNTAIN  RO 


5781  MOUNTAIN  RO  

56  TURNER  MUX  LN..„ 
4361  MOUNTAIN  RD  .... 
ON  THE  MOUNTAIN  RO 

RT.  too 

1203WATERBURYRO 

MEADOW  LN 

RT.  108 

RT.  t08  ._ ™ 

MOUNTAIN  RD  

MOUNTAIN  RO  


STRATTON  MOUNT/ON  RO 
STRATTON  MOUNTAIN  RD 
STRATTON  MOUNTAIN  RO 


RT.  7A  _ „ 

TOWNSHENO  COMMON  .„, 

MEADOW  RD 

PINE  RO 

SUGARBUSH  ACCESS  RD 

RT.  100 

SUGARBUSH  ACCESS  RD 
SUGARBUSH  ACCESS  RD 


73  S.  MAIN  ST  .. 
BLUSH  HUXRO. 

RT.  106 

RT.  302  ft  1-91  .. 
16  SOUTH  ST  ... 
RT.  100 


RT.  100 
RT.  100 
RT.  100 
RT.  100 
RT.  100 
RT.  too 
RT.  100 
RT.  too 
RT.  4  .... 


SOUTH  BURUNGTON  VT  06403- 
SOUTH  BURUNGTON  VT  06403- 
SOUTH  BURUNGTON  VT  05403- 
SOUTH  BURUNGTON  VT  05403- 
SOUTH  BURUNGTON  VT  06403- 
SOUTH  BURUNGTON  VT  05403- 


SPRINGFIELD  VT  05156- 
ST.  GEORGE  VT  05495-  . 


ST.  JOHNSBURY  VT  05619- 
ST.  JOHNSBURY  VT  06ei»- 
ST.  JOHNSBURY  VT  06819- 
ST.  JOHNSBURY  VT  05819- 
ST  JOHNSBURY  VT  06819- 
ST  JOHNSBURY  VT  06819- 
ST.  JOHNSBURY  VT  05819- 

STOWE  VT  05672- 

STOWE  VT  06672- 

STOWE  VT  05672- 

STOWE  VT  05672- 

STOWE  VT  06672- 

STOWE  VT  05672- 

STOWE  VT  06672U 

STOWE  VT  06672- 


STOWE  VT  06672-  . 
STOWE  VT  05672- . 

STOWE  VT  06672-  . 
STOWE  VT  05672- . 
STOWE  VT  05672- . 
STOWE  VT  06672-  . 

STOWE  VT  06672- . 
STOWE  VT  06672- . 

STOWE  VT  05672- . 
STOWE  VT  06672- . 
STOWE  VT  06672-  . 
STOWE  VT  05672- . 
STOWE  VT  06672-  . 


STRATTON  VT  05360- - 

STOWE  VT  05156- 

STRATTON  MOUNTAIN  VT  05155- 


SUNOERLAND  VT  05250-  .. 
TOWNSHENO  VT  05363-  ... 
WAITSFIELD  VT  05673-  ..... 
iWAITSFIELD  VT  0567J-  ._.. 

IWARREN  VT  05674- 

IWARREN  VT  06674- 

•WARREN  VT  05674 

WARREN  VT  05674- 


WATERBURY  VT  05676- 

WATEHBURY  VT  06676- 

WEATHERSFIELO  VT  05151-  „-„, 

WELLS  RIVER  VT  05081- 

WEST  BRATTLOORO  VT  06301-  . 

WEST  DOVER  VT  06366- 

WEST  DOVER  VT  05356- 

WEST  DOVER  VT  06356- 

WEST  DOVER  VT  06356- 

WEST  DOVER  VT  05366- 

¥I«8T  DOVER  VT  06366- 

WEST  DCNBR  VT  06366- 

WEST  DOVER  VT  05356- 

WEST  DOVER  VT  06366- 

WEST  WOODSTOCK  VT  05091-  ... 
WESTMINSTER  VT  051 56-  


(802)863-6576 
(802)662-673( 
(802)862-6734 
(802)862-5734 
(802)862-6734 
(802)862-6785 

<  )      - 
(802)482-3136 

(      )      - 

(      )      - 

(802)748-2363 

(802)748-2393 

(802)748-9404 

(802)748-ei27 

(802)748-2393 

(802)253-7277 
(      )      - 
(      )      - 
(802)263-7730 
(802)253-4811 

(      )      - 

(      )      - 

(802)253-4811 

(802)263-4217 
(802)263-4124 

(802)253-7311 
(      )      - 
(      )      - 
(802)253-4566 

(      )      - 

<  >      - 

(802)253-7730 
(802)253-8541 
(      )      - 
(602)253-2313 
(      )      - 

(      )      - 

(      )      - 

(      )      - 

(802)362-4213 
(  )  - 
(  )  - 
(802)496-7900 
(  )  - 
(  )  - 
(  )  - 
(802)583-3211 

(802)229-4195 
(802)244-7822 
(      )      - 
(802)429^141 
(      )      - 
(      )      - 
(      )      - 
(802)464-3911 
(802)464-6652 

(       )      - 
(802)464-3964 
(802)464-e356 
(802)464-6904 
(       )      - 
(       )      - 
(      )      - 
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VT0157    CHENEY  WIUCXJGHBY 

HOUSE  CAMP  FOR  YOUTH. 
VT0158    1830  INN  ON  THE  GREEN  ... 
FRIENDLY  ACRES  MOTEL  « 


VT0159 

INN. 
VT0160 
VT0161 
VT0227 
VT0226 
VT0162 


INN  AT  WESTON 

WILDER  HOMESTEAD  INN  .. 

COACH  AN'  FOUR  MOTEL  ... 

COMFORT  INN  

GREEN  MOUNTAINEER 

MOTEL 

VT0228    HOTEL  COOUDGE 

VT0163    PINE  CREST  MOTEL  

VT0164    SHADY  LAWN  MOTEL  

VT0229    WILDER  MOTEL  

VT0230    AUTUMN  CREST  INN  ... 
VT0165    BRYANTS  TOURIST  HOME  . 
VT0231     RESIDENCE       INN      GATE 
HOUSE. 

VT0166    SUSSE  CHALET  

VT0167    AVERILL  STAND 

VT0232    CRAFTS  INN  ALONZOS  . 
VT0168    MISTY  MOUNTAIN  LODGE 

VT0169    NUTMEG  INN 

VT0233    TRAILS  END  LODGE 

VT0170    VINTAGE  MOTEL  

VT0171     WHITE     HOUSE     OF     WIL- 
MINGTON. 
VT0172    MOUNTAINEER  LODGE 
VT0173    1830  SHIRE  TOWN  INN 

VT0174    BRAESIDE  MOTEL  

VT0175    CANTERBURY  HOUSE  B  4  B 
VT0176    CARRIAGE       HOUSE       OF 
WOODSTOCK.    , 

VT0177    CHARLESTON  HOUSE  

VT0178    PAINE  BED  «  BREAKFAST  . 

VT0179    SHIRE  MOTEL  

VT0180    VILLAGE    INN    OF    WOOD^ 
STOCK. 

VTOiei     WINSLOW  HOUSE  

VT0182    WOODSTOCK        BED        & 

BREAKFAST. 
VT0234  WOODSTOCK  INN  ft  RE- 
SORT. 
WA0226 
WA0021 
WA0007 
WA0033 
WA0060 
WA0138 

INN. 
WA0215 
WA0t07 
WA0001 
WA0198 
WA0169 


RT.  5 


POBOX52 


RED  LION  ABERDEEN  

MAJESTIC  HOTEL 

THE  MARINA  INN  

ARLINGTON  MOTOR  INN  ..; 

NENDELS  VALU  INN 

PONY     SOLDIER     MOTOR 


VAL  U  INN  AUBURN  „ 

BELFAIR  MOTEL  

BELLEVUE  HILTON  HIU  ..._ 

BELLEVUE  INN 

OOURTYARO      BY       MAR- 
RIOTT SEATTLE  BELLEVUE. 
WA0159    HYATT    REGENCY    BELLE- 


VUE. 
WA0175 
WA0214 

TER. 
WA0055 

EASt. 
WA0059 

INN. 
WA0257 
WA0061 


RED  LION  BELLEVUE 

RED  LION  BELLEVUE  CEN- 

RESIDENCE   INN   SEATTLE 

BEST  WESTERN  HERITAGE 


BEL- 


COMFORT  INN 

HAMPTON         INN 
LINGHAM  AIRPORT. 

WA0245    MOTEL  6  #44  

WA0020    QUALITY        INN        BARON 
SWTES. 

WA0223    RAMADA  INN  

RODEWAY     INN     "BELLIS 


PO  BOX  3387 


POBOX  1135 


WA0258 
FAIR". 
WA0105 
WA0224 
WA0083 
WA0205 
WA0043 


TRAVELERS  INN  ...  . 

VAL  U  INN  BELLINGHAM  .... 

BIRCH  BAY  ATH  HOSTEL  ... 

THE  INN  AT  SEMIAHMOO  ... 

ST.         THOMAS         CON- 
FERENCE CENTER. 
WA0109    THE    RESIDENCE    INN    BY 

MARRIOTT  80THELL. 
WA0206    WYNDHAM  GARDEN 

HOTEL  BOTHELL 


OFF    ERMONTRT.SA 

MAIN  ST ...... 

RT.  1  0 ... 


S-"" WESTON  VT  05161 


RT.s; 

SYKEj 

RT.s; 


■N 


457 
RT.  1 
RT.S 

clar: 


RT.  1 

LAWrtENCE  Hia  RD 


WESTMORE  VT  05860- 

WESTON  VT  05161-  

WESTON  VT  05161-  


AVE, 


15-24MAIN  ST 

HARTLAND  RO 
89  MAPLE  ST ... 


RD 


PART  IIDGE  HILL  . 
1  HUF  RICANE  LN  . 


590  S  •.  GEORGE  RD  .... 

RT.  1(  0  

MAIN  PT  

STOV\t  HILL  RD 

RT  9 
SMITH  RD 
RT.  9 
RT.  9 


11 


RT. 

31  SOLTH  ST 

RT.4 

43  PLI  ASANT  ST 

15  RT 


4W 


21  PLEASANT  ST 
3  CHL  ^CH  ST 
46  PLI  ASANT 
41  PLI  ASANT 


ST  

ST  


RT.4 
61  RI\iER 

14THI 


521  W  WISHKAH  

419  COMMERCIAL  AVE  .... 
3300  CXDMMERCIAL  AVE  .. . . 

2214  ^TATE  RT.  530 

102  ia»H  ST.  NE  . 

152iqST.  NE  „.. 


233  22 


9  14Th 

NE 

10011 

11211 

14615 


NW 

HWY.  #3  .. 
TH  AVE.  NE 

«AIN  ST  

IE  29TH  PL  .. 


900  BE  -LEVUE  WAY  NE 


■300  12 
81  112 

14455 

151  E. 


IE  29TH  PL  .. 
MCLEOD  RD 


4282 
3985 


M  ERIDIAN  ST 
B  ;NNETT  DR  . 


3701  B' 
100  E 


215SA|/IISH 
3710 


H  AVE  SE  .. 
H  AVE.  NE 


RON  ST  . 
lELLOGQ 


WAY  ... 
MtRIOIAN  ST 


3750  Mf  RIDIAN 

805  LAfEWAY 

4639 

9565 

14500 


ST  

DR  

AiDERSON  „ 

SI  MIAHMOO  PKWY 
J  JANITA  DR.  NE  ... 


11920  rEl95TH  ST 


19333  ^  .  CREEK  PKWY 


WESTON  VT  05161-  

WHITE  RIVER  JUNCTION  VT  05001- 
WHITE  RIVER  JUNCTION  VT  05001- 
WHITE  RIVER  JUNCTION  VT  05001- 

WHITE  RIVER  JUNCTION  VT  05001- 
WHITE  RIVER  JUNCTION  VT  05001- 
WHITE  RIVER  JUNCTION  VT  05001- 
WILDER  VT  05088-  .. 
WILLIAMSTOWN  VT  05679-  J.Z"Z" 

WILLISTON  VT  05495- " 

WILLISTON  VT  05495- „ 


WILLISTON  VT  05495-  .. 
WILMINGTON  VT  0536»- 
WILMINGTON  VT  05363-  . 
WILMINGTON  VT  05363-  . 
WILMINGTON  VT  05363-  . 
WILMINGTON  VT  05363-  . 
WILMINGTON  VT  05363-  . 
WILMINGTON  VT  05363-  . 


WINHALL  VT  05340-  

WOODSTOCK  VT  05091- 
WOODSTOCK  VT  05091- 
WOODSTOCK  VT  05091- 
WOODSTOCK  VT  05091- 

WOOOSTOCK  VT  05091- 
WOODSTOCK  VT  05091- 
WOODSTOCK  VT  05091- 
WOODSTOCK  VT  05091- 

WOOOSTOCK  VT  05091- 
WOODSTOCK  VT  05091- 

WOODSTOCK  VT  05091- 

ABERDEEN  WA  98520-  ... 
ANACORTES  WA  98221- 
ANACORTES  WA  98221- 
ARLINGTON  WA  98223- 

AUBURN  WA  98002- 

AUBURN  WA  98002- 


AUBURN  WA  98001-  ... 
BELFAIR  WA  98528-  .... 
BELLEVUE  WA  98004- 
BELLEVUE  WA  98004- 
BELLEVUE  WA  98007^ 

BELLEVUE  WA  98004- 

BELLEVUE  WA  98004- 
BELLEVUE  WA  98004- 


BELLEVUE  WA  98007-  

BEUINGHAM  WA  98226-  . 

BELLINGHAM  WA  98226-  . 
BELLINGHAM  WA  98225- . 

BELLINGHAM  WA  98225- 
BEUINGHAM  WA  98226-  . 

BELLINGHAM  WA  98225-  . 
BELLINGHAM  WA  98226-  . 

BELLINGHAM  WA  98225-  . 
BEUINGHAM  WA  98226- .. 

BLAINE  WA  98230- 

BLAINE  WA  98230- 

BOTHELL  ^«A  98011-  


BOTHELL  WA  9801 1 - 
BOTHELL  WA  98011 - 


(802)244-8711 

(802)824-6789 
(      )      - 

<  )  - 
(  )  - 
(  )  - 
(  )  - 
(  )  - 

(  )  - 
(  )  - 
(  )  - 
(  )  - 
(  )  - 
(802)878-4741 
(914)896-5210 

(  )  - 

(  )  - 

(  )  - 

<  )  - 
(  )  - 
(  )  - 
(802)464-8824 

-  (802)464-2135 

(      )      - 

(802)457-1830 
(       )       - 
(802)457-3843 
(       )       - 

(802)457-3843 
(       )       - 
(802)457-2211 
(802)457-1255 

(802)457-1820 
(802)457-3896 

(802)457-1100 

(206)532-5210 
(206)293-3355 
(206)293-1100 
(206)652-9595 
(206)833-6007 
(206)939-5950 

(206)735-9600 
(206)275-4485 
(206)455-3330 
(206)455-5240 
(206)869-5300 

(206)462-1234 

(206)455-1300 
(206)455-1515 

(206)882-1222 

(206)647-1912 

(206)736-110 
(206)676-7700 

(206)671-4494 
(206)647-8000 

(206)734-8830 
(206)738-6000 

(206)67 1-4600 
(206)671-9600 
(206)371-2180 
(206)371-2000 
(206)823-1300 

(206)485-3030 

(206)485-6557 
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WA0259    OUALITY  INN  AT  OYSTER 

BAY. 
WA0T65    THE  MADRONA  INN  MOTEL 

SEARLE  ST.  ESTATES.  INC. 

WA0069    COMFORT  INN  

.WA0041     THE     COUNTRY     KEEPER 

BED  &  BREAKFAST  INN. 

WA0241     MOTEL  6  »394 

WA0073    APPLE  INN  MOTEL 

WA0074    MIDTOWNER  MOTEL  

WA0T45     THE    WESTVIEW    RESORT 

MOTEL. 
WA0087    WILLOW  SPRINGS  MOTEL  . 

WA0090    NORDIG  MOTEL 

WAC285    MOTEL  6  

WA0084    NENDELS  INN  

WA0188    STAGE  COACH  INN  

WA0066    COLONEL  CROCKET  FARM 

BED  &  BREAKFAST  INN. 

WAai49    COUPEVILLE  INN 

WA0091     BLUE  MOUNTAIN  MOTEL  ... 

WA0221     RAMADA  LTD  _. 

WA0125    THREE  BEARS  MOTEL  

WA0031     FOUR  SEASONS  INN  

WA0207    RIVERS  INN  

WA0063     EDMONDS  HARBOR  INN  .... 

WA0184    ST.  FRANOS  MOTEL  

WA0048    NITES  INN  MOTEL  

WA0186    EPHRATA  TRAVELODGE  .... 
WA0178    CYPRESS     INN     EVERETT 

WASHINGTON. 

WA0227    HOLIDAY  INN  EVERETT 

WA01 1 1     MARINA  VILLAGE  INN  

WA0281     MOTEL  6  ..„ 

WA0283    MOTEL  6 

WA0157    NENDELS  EVERETT 

WA0123    WELCOME  MOTOR  INN  

WA0052    BEST  WESTERN  FEDERAL 

WAY  EXECUTEL. 
WA0173    FEDERAL    WAY    SUPER    8 

MOTEL 

WA0197    ECONO  LODGE 

WA0103    TRAVELERS  INN _ 

WA0155    FORKS  MOTEL 

WA0208    PACIFIC  INN  MOTEL  

WA0071     ISLANDS         WEST         ALL 

SUITES  INN. 

WA0008    STATES  INN  

WA0094    WESTWYND       MOTEL       & 

APARTMENTS. 
WA0095    ALTA  CRYSTAL  RESORT  .... 
WA0035    KOLA      HOUSE      BED      A 

BREAKFAST. 

WA0153    THE  INN  AT  ILWACO  

WA0237    COMFORT  INN  

WA0237    COMFORT  INN  _ 

WA0280    MOTEL  6  „ 

WA0210    RED  LION  KESON 

WA0176    CAVANAUGH-S  AT  COLUM^ 

BIA  CENTER. 

WA0260    COMFORT  INN  

WA0086    NENDELS  INN  „ 

WA0086    SHANIKO  SUITES  MOTEL  ... 
WA0240    BEST    WESTERN    CHOICE 

LODGE. 
WA0137    BEST      WESTERN      PONY 

SOLDIER  MOTOR  INN. 

WA0156    CYPRESS  INNS  

WA0187    HOMECOURT  SUITES 

HOTEL 

WA0143    VAL  U  INN  KENT  

WA0146     MY  PARENTS'  ESTATE  .„... 
WA0076    ARNOLDS  BEST  WESTERN 

MOTOR  INN.      , 
WA0158    CLARION    INN    AT    TOTEM 

LAKE. 

WA0242    MOTEL  6  #687  

WA005e     SHUMWAY   MANSION    BED 

&  BREAKFAST  INN. 

WA0286    CAPITAL  INN  MOTEL _.._ 

WA0261     COMFORT  INN  

WA006S    THC  HERON  \NN 

LACONNER: 
WA0040    INN  AT  LANGLEY  


POBOX  35 


RT.  1  BOX  14 


POBOX  1997 


POBOX  646 


PO  BOX  724 


PO  BOX  716 
PO  BOX  835 


4303  KITSAP  WAY  

4910  AUTO  CENTER  WAY 


100  HWY.  410 
61  MAIN  ST  .... 


1310  BELMONT  

1002  E.  W(XX)1N  AVE  . 

721  E.  WOODIN  

2312  W.  WOOOIN  AVE 


5  B  ST 

W.  101  GRANT  ST 

222  BRIDGE  ST  ._ 

222  BRIDGE  ST 

107  W.  1ST  ST 

1012  S.  FORT  CASEY  RO 


200  COVELAND  

414  W.  MAIN  ST  , 

22300  7TH  AVE.  S  

2717S.  216THST....„ 

11  WEST  GRANT  RO  

580  VALLEY  MALL  PKWY 

130W.  DAYTON 

2390  HWY.  99  

1200  S  RUBY  ...„. 

31  BASIN  ST.  SW  . 

12619  4TH  AVE.  N  


101  128THST.se 

1728  W.  MARINE  VIEW  DR 
10006  EVERGREEN  WAY  .. 

224  128TH  ST.  S.W  , 

2800  PACIFIC  AVE  _ 

1205  N.  BROADWAY  

31611  20THAVE.  S 

1688  S.  348TH  ST _ 


3518  PACIFIC  HWY.  E 
3100  PACIFIC  HWY.  E 

432  FORKS  AVE.  S  

FORKS  AVE.  S 

680  SPRING  ST.  W 


2039  W.  VALLEY  RD 
6703  144THST  NW  . 


68317  STATE  RT.41(yE 
211  PEARL  _ 


120  WILLIAMS  ST.  NE 

440  THREE  RIVERS  DRIVE  

440  THREE  RIVERS  DR  .._ 

106  MINOR  OR  

510  KELSO  DR  

1101  N.  COLUMBIA  CENTER  BLVD 

7801  W.  QUINAULT _.., 

281 1  W.  SECOND  ST 

321  N.  JOHNSON  ST  ..._ _ 

24415  RUSSELL  RD  


1233  N.  CENTRAL  .. 

22218S.  84TH  AVE 
6329  S.  212TH  ST  ... 


22420  84TH  AVE.  S 

719  HWY.  395  

12223  NE  116THST  ....; 


BREMERTON  WA  98312- 
BREMERTON  WA  98312- 


BUCKLEY  WA  98321-  

CATHUMET  WA  98612- 


CENTRALIA  WA  93531- 
CHEUNWA  98816-  ... 
CHELAN  WA  98816-  ... 
CHELAN  WA  98816-  ... 


T2233  TOTEM  LAKE  WAY 

12010  120TH  PL  

1 1410  99TH  PL.  NE  _.;i^ 


120  COLLEGE  ST.  S.E  

4700  PARK  CENTER  AVE.  NE 
117  MAPLE  ST 


400  FIRST  ST  , 


CHENEY  WA  99004-  

CHEWELAH  WA  99109-  .. 
CLARKSTON  WA  99403-  . 
CLARKSTON  WA  99403-  . 

CLE  ELUM  WA  98922- 

COUPE VIUE  WA  98239- 


COUPEVILLE  WA  98239-  

DAYTON  WA  99328-  _ 

DES  MOINES  WA  98198- „.. 

DES  MOINES  WA  98198-  „.. 

EAST  WENATCHEE  WA  98802-  

EAST  WENATCHEE  WA  98802-  

EDMONDS  WA  98020-  

EDMONDS  WA  98020-  

ELLENSBURG  WA  98926- 

EPHRATA  WA  98823-  

EVERETT  WA  98208-  _.._ 

EVERETT  WA  98208-  ..„ , 

EVERETT  WA  S8201-  

EVERETT  WA  98204- 

EVERETT  WA  98204-  

EVERETT  W A  98201- 

EVERETT  W A  92201- . 

FEDERAL  WAY  WA  98003- 

FEDERAL  WAY  WA  98003- 


FIFE  WA  98424-  

FIFE  WA  98424-  :.    ,,     „. 

FORKS  WA  98331-  .. 

FORKS  WA  98331-  

FRIDAY  HARBOR  WA  98250- 

FRIDAY  HARBOR  WA  98250- 

GIG  HARBOR  WA  98332- 

GREENWATER  WA  98022- 

ILWACO  WA  98624- „ 


ILWACO  WA  98624- 

KELSO  WA  98626-  

KELSO  WA  98626-  _... 

KELSO  WA  98626-  

KELSO  WA  98626-  

KENNEWICK  WA  99336- 

KENNEWICK  WA  99336- 
KENNEWICK  WA  99336- 
KENNEWICK  WA  99336- 
KENT  WA  98032-  


KENT  WA  98032- 

KENT  WA  98032- 
KENT  WA  98032- 


KENTWA  98032-  

'  ■KETTLE  FALLS  WA  99141- 
KIRKLAND  WA  98034-  


KIRKLAND  WA  98034-  .. 

KIRKllAND  WA  98034-  .. 
KIRKLAND  WA  98033-  _ 

LACEY  WA  98503-  

LACEY  WA  98503-  

LACONNER  WA  98257- 


LANGLEY  WA  98260-0835 


(206)405-1111 

(206)479-1300 

(206)829-1100 
(206)795-3030 

(206)330-2057 
(509)682-4044 
(609)682-4051 
(509)682-4396 

(509)235-5138 
(509)935-6704 
(509)756-1631 
(509)758-1531 
(509)674-4735 
(206)678-371 1 

(206)678-7015 
(509)382-3040 
(206)824-9920 
(206)824-2331 
(509)864-6611 
(509)884-1474 
(206)771-5021 
(2136)775-0496 
(509)962-9600 
(509)754-4651 
(206)347-9699 

(206)745-2555 
(206)259-3136 
(206)347-2060 
(206)353-8120 
(206)256-4141 
(206)252-2691 
(206)941-6000 

(206)833-8808 

(206)982-0550 
(206)922-9620 
(206)374-6243 
(206)374-9400 
(206)378-3031 

(206)376-6240 
(206)867-4047 

(206)663-2500 
(206)642-2819 

(206)642-8686 
(206)425-4600 
(206)42&-4600 
(206)425-3229 
(206)636-4400 
(509)783-061 1 

(509)783-8396 
(509)735-951 1 
(509)735-6385 
(206)864-6767 

(206)852-7224 

(206)395-0219 
(206)395-3800 

(206)872-5525 
(509)738-6220 
(206)488-8734 

(206)821-2202 

(206)821-5618 
(206)823-2303 

(206)493-1991 
(206)456-6300 
(206)466-4626 

(206)221-3033 


UMI 


WA0045    BEST     WESTERN     ICICLE 


WA0099 
WA0034 
WA0131 

FAST. 
WA0032    FORT     LEWIS     &     CLARK 

MOTEL. 
WAOOea    NENDELS 

INN. 
WA0113    SUPER     8     HWTEL 

HOLEMAN  INVESTMENT  CO. 
WA0118    LEWIS  AND  CLARK  MOTOR 


ENZIAN  MOTOR  INN  

WEDGE  MOUNTAIN  INN  ..... 
BOREAS    BED    &    BREAK- 


EDGEWATER 


DBA 


WA0112    EDEN  WILD  INN 

WA0044    HOTEL  LOPEZ  ISLANDER  .. 

WA0152    HOTEL  DE  MOLEN  

WA0048    EMBASSY  SUITES  HOTEL  .. 

WA0191    NENDELS  VALU  INN 

WA0009    RESIDENCE  INN  BY  MAR- 
RIOTT SEATTLE  NORTH. 

WA0255    BflN  TUULUP  INN  

WA0128    THE  VILLAGE  MOTOR  INN  . 

WA0162    MOSES  LAKE  SHILO  INN  .... 

WA0246    MOTEL  6  

#288 

WAOOSl"  NENDELS  INN 

WA0166    OASIS  BUDGET  INN  

WA0264    BEST  WESTERN  COLLEGE 
WAY  INN. 

WA0013    BEST   WESTERN   COTTON 
TREE  INN. 

WA0168    MT.  VERNON 

TRAVELODGE. 

WA0185    TOWNE     AND     COUNTRY 
MOTOR  INN. 

WA0140    SOUAW  ROCK  RESORT 

GOLDEN  SPUR  MOTEL 

BEST  WESTERN   HARBOR 


PO  BOX  401 


PO  BOX  388 


50  IHWY.2 


NORTH  WHIDBEY  INN  .... 
PONDEROSA  MOTOR 


STOP 


WA0049 
WA0012 
PLAZA 
WA0121 
WA0037 
LODGE. 

WA0108    HARBINGER  INN 

WA0253    THE  TYEE  HOTEL  .... 
WA0130    KING    CITY    TRUCK 
MOTEL 

WA0251     MOTEL  6  

#311  

WA0014    AGGIES  INN  7... 

WA0232    BEST  WESTERN  OLYMPIC 

LODGE. 
WA0172    PORT  ANGELES  SUPER  8 

MOTEL 
WACX398    PORTSIDE  INN  BY  TRAVEL- 
ERS INN. 
WA0230    RED  LION  PORT  ANGELES 

BAYSHORE  INN. 
WA0127    ALADDIN  MOTOR  INN 
WA0148    BISHIP  VICTORIAN  GUEST 

SUITES. 
WA0189    HARBORSIDE  INN  .... 
WA0067    WATER  STREET  HOTEL  . 
WA0177    CYPRESS    INN    POULSBO 

WASHINGTON. 
WA0270    EDGE  WATER  BEACH  BED 

a  BREAKFAST. 
WA0202    QUALITY     INN     PARADISE 

CREEK. 
WA0056    NORTHWEST  MOTOR  INN 
WA0097    MAPLE  GROVE  MOTEL 
WA0024    TRADITIONAL  INNS  INC 
WA0017    THE  REDMOND  INN  ... 
WA0028    HOLIDAY  INN  RENTON  ... 
WA0194    HOLIDAY  INN  RENTON  . .. 

WA0104    TRAVELERS  INN 

WA0116    KLONDIKE  MOTEL  „..  . 

WA0086    NENDELS  INN  

WA0160    SHILO       INN       RICHLAND 

RIVERSHORE. 
WA0027    BEST  WESTERN  HERITAGE 

INN. 
WA0183    COLWEU  MOTOR  INN  ... 
WA0114    WYNDHAM  GARDEN 

HOTEL-SEA  TAG. 


PO 
65! 


59  I  HWY.  2  „... 

73  S  STATE  HWY.  2 

60  N.  BLVD 


70   N.  PAOFIC  HWY 


40   SW10THST 


50  OCEAN  BEACH  BLVD 


831   15THAVE. 


EA)SLN 


BOX  197 


FRONT  ST 

20610  44TH  AVE.  W  ...„ _ 

41$  196TH  ST.  SW  

182  30  ALDER  WOOD  MALL  BLVD 


612  9  MARINE  DR  .... 

23!  BEECH  ST 

181 }  E.  KITTLESON 
282  2  WAPATO  DR  ... 


28C  I  W.  BROADWAY  .. 

46«  MELVA  LN  

30C  W  COLLEGE  WAY 


230  )  MARKET  PL 


RT.  1 


191  I  FREEWAY  DR  .. 
20Q  I  RIVERSIDE  DR 


150  0  HWY.  410 


US 
569 


117  I  MIDWAY  BLVD 
103    2ND  S 


113    E.  BAYDR 

500  rYEE  DR  

210    E.  HILLSBORO. 


1521   N.OREGON  ST 


602 
140 


FRONT  ST  ... 
3ELGUZZI  DR 


210^ 


151( 


221 


2335 
714 


330C 
635 


PO  BOX  144 


HWY.  2  , 
SR20 


E.  FIRST 


E.  FRONT  ST 


i.  LINCOLN 


WASHINGTON  ST 
VASHINGTON  ST  .. 


BENEDICT  ST 
VATER  ST  


198C  I  NE  7TH  AVE 


2681 J  EDGEWATER  BLVD 
SE  1  )50  BISHOP  BLVD 


140S  S.  MERIOAN 

61  W  VPLE  GROVE  RD  .... 

500  J  W  F  ST „ 

1760    REDMOND  WAY. 

800  (  AINIER  AVE  S  

800  (  AINIER  AVE  S  "'" 

4710  LAKE  WASHINGTON  BLVD  NE 

150  1 1.  CLARK  

612J^DWINST  

50  a  )MSTOCK  !.".'."!!.'."."." 

1405  SMITTY'S  BLVD 


501 

1811i  PACIFIC  HWY.  S 


LEAVENWORTH  WA  98226- 

LEAVENWORTH  WA  98826- 

LEAVENWORTH  WA  98226-  .„ 
LONG  BEACH  WA  98631- 


LONG  BEACH  WA  98631- 
LONG  BEACH  WA  98631- 
LONG  BEACH  WA  98631- 
LONGVIEW  WA  98632-  


LOPEZ  WA  98261- 

LOPEZ  WA  98261-  

LYNDEN  WA  98264-  

LYNNWOOD  WA  98036-  . 
LYNNWOOD  WA  98036-  . 
LYNNWOOD  WA  98037-  . 


MARYSVILLE  WA  98271-  

MARYSVILLE  WA  98270-  

MOSES  LAKE  WA  98837-9719 
MOSES  LAKE  WA  98837-  


MOSES  UKE  WA  98837-  ...„ 

MOSES  LAKE  WA  98837- 

MOUNT  VERNON  WA  98273- 


MOUNT  VERNON  WA  98273- 

MOUNT  VERNON  WA  98273- 

MOUNT  VERNON  WA  98273- 

NACHES  WA  98937- 

NEWPORT  WA  99156-  „. 

OAK  HARBOR  WA  98277- ' 


OAK  HARBOR  WA  98277- 
OKANOGAN  WA  98840-  . 


OLYMPIA  WA  98506- 
OLYMPIA  WA  98512- 
PASCO  WA  99301-  ... 


PASCO  WA  99301- 


PORT  ANGELES  WA  98362- 
PORT  ANGELES  WA  98362-  . 

PORT  ANGELES  WA  98362-  . 

PORT  ANGELES  WA  98362-  . 

PORT  ANGELES  WA  98362-  . 


PORT  TOWNSEND  WA  98368- 
PORT  TOWNSEND  WA  98368-  . 

PORT  TOWNSEND  WA  98368- 
PORT  TOWNSEND  WA  98368- 
POULSBO  WA  98370-  


POULSBO  WA  98370- 

PULLMAN  WA  99163-  .. 

PUYALLUP  WA  98371- 
QUILCENE  WA  98376- 
QUINCY  WA  98848-  ... 
REDMOND  WA  98052- 
RENTON  WA  98057-  .... 
RENTON  WA  9805&-  .... 
RENTON  WA  98056-  .... 
REPUBLIC  WA  99166-  . 
RICHLAND  WA  99352- 
RICHLAND  WA  99352- 


RITZVILLEWA99169- 


(509)548-7000 

(509)548-5269 
(509)548-6694 
(206)642-8069 

(206)642-8458 

(206)642-2311 

(206)642-8988 

(206)423-6460 

(206)468-3238 

(206)468-2233 

(206)354-4440 

(206)775-2500  . 

(206)775-8030 

(206)771-1100 

(206)659-4488 
(206)659-<XX)5 
(503)641-6565 
(509)766-0250 

(509)765-1777 
(509)765-8636 
(206)424-4287 

(206)428-5678 

(206)428-7020 

(206)424-4141 

(509)658-2926 
(509)447-3823 
(206)679-4567 

(206)675-591 
(509)422-0400 

(206)754-0389 
(206)352-0511 
(509)547-0373 

(509)546-2010 

(206)457-0471 
(206)452-2993 

(206)452-8401 

(206)452-4015 

(206)452-9215 

(206)385-3747 
(206)385-6122 

(206)385-7909 
(206)385-5467 
(206)697-2119 

(800)641-0955 

(509)332-0500 

(206)841-2600 
(206)765-3410 
(509)787-3525 
(206)883-4900 
(206)226-7700 
(206)226-7700 
(206)228-2858 
(509)775-3555 
(509)943-W11 
(503)641-6565 

(509)659-1007 


RITZViaEWA  99169- (509)659-1620 

SEA  TACWA  98118-  „ (206)24t6666 
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WA0174 
WA0154 
WA0154 
WA0217 
WA0120 


WA0218    2300  ELUOT  AVENUE  

WA0064    AIRPORT  PLAZA  HOTEL 

WA0092    ALEXIS     HOTEL     &     RES- 
TAURANT. 

WA0029    BEST  WESTERN  AIRPORT 
EXECUTEL 

WA0256    BEST     WESTERN     EVER- 
GREEN. 

WA0089    BEST     WESTERN     EVER- 
GREEN MOTOR  INN. 

WA0010    CHELSEA  STATION  BED  & 
BREAKFAST  INN. 

WA0174    COMFORT  INN  SEA  TAG  .... 
COMFORT  INN  SEA  TAG  .... 

ECONO  LODGE „ 

ECONO  LODGE 

ELLIOT  BAY  EAST  

EMBASSY    SUITES   HOTEL 
SEA  TAC  INT'L.  AIRPORT. 

WA0211     EXECUTIVE  COURT 

SUITES. 

WA0047    EXECUTIVE  RESIDENCE  .... 

WA0054    FOUR  SEASONS  OLYMPIC 
HOTEL. 

WA0005    HAMPTON     INN     SEATTLE 
AIRPORT. 

WA0002    HOLIDAY      INN      CROWNE 
PLAZA. 

WA0144 

WA0011 

WA0284 

WA0248 
#090.. 

WA0247 
#736 

WA0006    NENDELS  AT  SOUTH  CEN- 
TER. 

WA0263    QUALITY  INN  SEA  TAC  

WA0117    RADISSON      HOTEL      SE- 
ATTLE AIRPORT. 

WA0222    RAMADA  INN  DOWNTOWN 

WA0101     RESIDENCE  INN  BY  MAR- 
RIOTT SEATTLE  SOUTH. 

WA0077    RESIDENCE       INN       LAKE 
UNION  SEATTLE  DOWNTOWN. 

WA0070     SEATTLE  AIRPORT  HILTON 

WA0075    SEATTLE  DOWNTOWN 

TRAVELODGE. 

WA0110    SEATTLE  HILTON  

WA0135    SEATTLE    MARRIOTT    SEA 
TAC. 

WA0133    SHADOW  MOTEL  AT   SEA 
TAC. 

WA0057    SHERATON  SEATTLE 

HOTEL  AND  TOWERS. 

WA0193    STOUFFER  MADISON 

HOTEL. 

WA0042 

WA0150 
ATTLE. 

WA0181 


HOLIDAY  INN  SEA  TAC 
INN  AT  THE  MARKET  ... 

MOTEL  6  

MOTEL  6  . 


MOTEL  6 


THE  ROOSEVELT  HOTEL  ... 
THE    WESTIN    HOTEL    SE- 


R- 


TUK  INNS  LTD.  PARTN 
SHIP  DBA  DOUBLETREE  INN. 

WA0199    UNIVERSITY  INN 

WA0100    WEST  COAST  PLAZA  PARK 
SUITES  HOTEL 

WA0250    MOTEL  6 

#295 

WA0015    BEST    WESTERN    SEQUIM 
BAY  LODGE. 

WA0236    ECONO         LODGE         OF 
SEOUIM. 

WA0122    GREYWOLF  INN 

WA0277    JUAN  DE  FUCA  COTTAGES 

WA0119    CIMARRON  MOTEL 

WA0096    POPLARS  MOTEL 

WA0018    THE  SALISH  LODGE 

WA0180    CAVANAUGH'S  RIVER  INN  . 

WA0275    CEDAR  WILLOW  ESTATES  . 

WA0238    COMFORT  INN  BROADWAY 

WA0139    COMFORT  INN  NORTH  

WA0170    COURTYARD      BY      MAR- 
RIOTT SPOKANE. 

WA0025    HAMPTON  INN  

WA0196    HOLIDAY  INN 


PO  BOX  1927 


2300  ELLIOT  AVE  

18601  PAOFIC  HWY.  S  ...; 

1007  FIRST  AVE  

20717  PACIFIC  HWY.  S  

13700  AURORA  AVE  N  

13700  AURORA  AVE  N  

4915  LINDEN  AVE  N  

19333  PACIFIC  HIGHWAY  S  .... 

19333  PACIFIC  HWY,  S  

13910  PACIFIC  HIGHWAY  S  ™ 

13910  PACIFIC  HWY.  S  

2415  WESTERN  AVE  

15920  W.  VALLEY  HWY 

300  10TH  AVE 

2400  ELLIOTT  AVE 

411  UNIVERSITY  ST  

19445  INTERNATIONAL  BLVD 

1113  6TH  AVE 

17338  PACIFIC  HWY.  S  

86  PINE  ST 

16500  PACIFIC  HWY.  S  

18900  47TH  AVE  S 

20651  MILITARY  RD  

15901  W.  VALLEY  RD  

17101  PACIFIC  HWY.  S  

17001  PACIFIC  HWY.  S  

2200  5TH  AVE 

16201  W.  VALLEY  HWY ... 

800  FAIRVIEW  AVE  N  

17620  PAOFIC  HWY.  S  

2213  8TH  AVE „ 

1301  6TH  AVE 

3201  S.  176IH  ST 

2930S.  176TH  .„ 

1400  6TH  AVE 

515  MADISON  ST  ..] : 

1531  7TH  AVE 

1900  5TH  AVE 

205  STRANDER  BLVD  

4140  ROOSEVELT  WAY  NE  .... 
1011  PIKE  ST  „....., „. 

1885  15TH  PL.  NW  .Th.. 

1788  HWY.  101  E 

801  E.  WASHINGTON  

177  KEELER  RD  

182  MARINE  DR  

9734  NW  SILVERDALE  WAY  ... 
9800  SILVERDALE  WAY  NW  ... 

37807  FALL  CITY  RD  

N.  700  DIVISION  ST  

E  2820  53RD  

6309  E.  BROADWAY  . . 

N.  7111  DIVISION  

N.  401  RIVERPOINT  BLVD  „.... 

S.  2010  ASSEMBLY  RD  ... 

4212  SUNSET  BLVD 


SEATTLE  WA  98104-  .„.. 

SEATTLE  WA  98188- 

SEATTLE  WA  98104-  


SEATTLE  WA  98198-  , 
SEATTLE  WA  98133-  . 
SEATTLE  WA  98133-  . 
SEATTLE  WA  98103- 
SEATTLEWA98188- 
SEATTLE  WA98188- 
SEATTLE  WA  98168- 
SEATTLE  WAgSieS- 
SEATTLE  WA98104- 
SEATTLE  WA98188- 

SEATTLEWA98122- 


SEATTLE  WA  98013-1400  . 
SEATUE  WA  98101- „ 


SEATTLE  WA  981 88- 
SEATTLE  WA  98101- 


SEATTLE  WA9818&-  

SEATTLE  WA«98101-  

SEATTLE  WA  981 8&- 

SEATTLE  WA  98188- 


SEATTLE  WA  981 88- 
SEATTLE  WA98188- 
SEATTLEWA98188- 
SEATTLEWA98188- 

SEATTLEWA98121- 
SEATTLE  WA  9818&- 

SEATTLE  WA98109- 
SEATTLE  WA98188- 
SEATTLEWA98121- 

SEATTLEWA98101- 
SEATTLE  WA  98188- 

SEATUE  WA98188- 

SEATTLE  WA  98101- 

SEATTLE  WA  98104- 


SEATTLEWA  98101-  .... 
SEATTLE  WA  98101-  .... 


SEATTLE  WA  981 88- 

SEATTLEWA98105- 
SEATTLE  WA  98101- 


SEATTLE-ISSAQUAH  WA  98027- 
SEOUIM  WA  98382- 


SEQUIM  WA  98382-1570 


SEQUIM  WA  98382- 

SEQUIM  WA  98382- 

SILVERDALE  WA  98383- _.... 

SILVERDALE  WA  98383-9403 

SNOOUALMIE  WA  98065- 

SPOKANE  WA  99202-  

SPOKANE  WA  99223-  „„ 

SPOKANE  WA  99212- ..... 

SPOKANE  WA  99208-  

SPOKANE  WA  99202-  


SPOKANE  WA  99204-  

SPOKANE  WA  99204-  ..... 


206)329-8000 
206)433-0400 

206)624-4844 

206)878-3300 

:206)36 1-3700 

:206)361-3700 

;206)547-6077 

206)878-1100 
206)878-1100 
206)244-0810 
206)244-0610 
206)329-8000 
206)227-8844 

;206)223-9300 

:206)329-8000 
206)621-1700 

206)878-1700 

206)464-1980 

206)248-1000 
206)443-3600 
206)246-4101 
206)241-1648 

206)824-9902 

:206)226-18l2 

:206)246-7000 
;206)244-6000 

206)441-9785 
;206)226-5500 

;206)624-6000 

;206)244-4800 
:206)624-6300 

;206)624-0500 
1206)241-2000 

:206)246-9300 

:206)62 1-9000 

206)583-0300 

206)621-1200 
206)728-1000 

:220)24&-8220 

202)632-5055 
206)682-8282 

:206)392-8408 

206)683-0691 

:206)683-8790 

206)683-5889 
360)683-4433 
206)692-7777 
206)692-6126 
206)888-2556 
093)326-5577 
609)922-1600 
509)535-7185 
509)467-7111 
509)456-7600 

509)747-1100 
509)747-2021 
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MOTEL  6 


WA0249 
t137„ 

WA0060 
WA0142 

SUITES 
WA0233    RAkMOAINN 
WA0126    SHERATON 

HOTEL 
WA0190    SPOKANE  SH»LO  INN 
SUNTREE  INN 


OAKWOOO  CLUB 

OUALJTY  INN  OAKWOOO  .. 
OUAUTY       INN       VALLEY 


SPOKANE 


WA0080 
WA0081 
WA0276 
WA0234 


SUPER  WEST  SPOKANE  .„. 

THE  RIDGE 

WOLFF       LOOGINQ       AT 
REGAL  RIOGE. 
WA0200    DUTCH  CUP  MOTEL  . 
WA0239    BEST   WESTERN   TACOMA 

INN  COPPERFIELOS. 
WA0124    CORPORATE  SUITES 

DAYS  INN  PORTAGE  INN  ... 

ECONO  LODGE  - 

LA  QUINTA  MOTOR  INN    .. 

LAKEWOOO  MOTOR  MN  .... 

MOTEL  6  ..„ 

MOTEL  6  #093  

NENDELS  INN 

SHERATON  TACOMA 


18  6  S.  RUSTLE  ST 


721   N.  MCDONALD  fV) 


N. 


'919  DIVISION 


89!  3  E.  MISSION 


SP  )KANE  INTERNATWNAL  AIRPORT 


122  SPOKANE  FAUS  CT 


WA0004 

WA0003 

WA0C23 

WA0072 

WA0282 

WA0243 

WA0167 

WA0068 
HOTEL. 

WA0163    TACOMA  SHILO  INN     . 

COMFORT  INN 

GEE    GEE'S    INC.    TRud< 


WA0201 
WA0129 
STOP. 
WA0079 
WA0016 


SEATTLE 


tMA  AMORE  PENSKDNE  .  „ 
COURTYARD      BY      MAR 
RIOrr  SEATTLE  SOUTK 
WA0151     HAMPTON     INN 

SOUTHCENTER. 
WA0141    HOMEWOOD  SUITES  .. 

WA0053    JET  INN  MOTEL 

WA0019    SEA  TAC  NORTH 

TRAVEL006E. 
WA02S4    OW  TUMWATER  INN  „. . 

MOTEL  6  »077 

SUPER  8  MOTEL  

RED    LION    INN    AT    THE 


23  THIRD  AVE 

23  POST 1' 

M102WESTBOWBLvb. 
60  COEUR  D-  ALENE 


5111  REGAL. 


91  e 


WA0244 
WA0182 
WA023t 
QUAY 
WA0236 
WA0203 
WA0161 
WA0228 


COMFORT  INN  „_ 

COMFORT  SUITES 

HAZEL  DELL  SHILO  INN  

HOUDAY     INN     E)09RESS 
VANCOUVER. 

WA0039    MARK  205  MOTOR  INN  .  .. 

WA0262    QUALITY  INN  .... 

WA0136    RESIDENCE  INN  BY  MAR^ 
RIOTT  PORTLAND  NORTH 

WA0115    THE  GUEST  HOUSE  MOTEL 
VANCOUVER  SHILO  INN  _ 

CLOCKTOWER  PLACE  

COMFORT  INN  VALLEY 

RED  LION  INN  SPOKANE 

SUNRISE  VILLAGE  

COMFORT  INN  _ 

COMFORT  INN  

WALLA    WALLA    SUPER    8 


741 
560< 


#53 
400 
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MAIN  ST  P08  368 


872  5  S.  HOSMER  ST 

219  DIVISION  COURT  SUITE  A 
302  I  PACIFIC  HWY.  E  „_ 
932  )  S.  TACOMA  WAY  „ 

142  i  E.  27TH  ST 

612  i  MOTOR  AVE  SW  _. 

181  I  S.  76TH  ST 

520    20TH  ST.  E  „ . 

870  I  S.  HOSMER  

J32  I  BROADWAY  PLAZA 


SPOKANE  WA  99204-  


SPOKANE  WA  99204- 
SPOKANE  WA  99208- 
SPOKANE  WA  99212- 


SPOKANE  WA  992l»-9228 
SPOKANE  WA  99201-  


SPOKANE  WA  99202-2215 

SPOKANE  WA  99204- 

SPOKANE  WA  99204-  ....... 

SPOKANE  WA  99204-  __ 
SPOKANE  WA  9922J- 


SULTAN  WA  98294- 
TACOMA  WA  98444- 


4  S.  HOSMER  

PACIFTC  HWY.  E 


123  FOSTER  ORCLE 


-ITTLE  MOUNTAIN  RO 
*NDOVER  PARK  W  ._. 


720  S.  156TH  ST 

695!  SOUTHCENTER  BLVO 

3747  142ND  S  „  __ 

14845  PACIRC  HWY.  S  ._ 


518<  CAPITAL  BLVO  .  . 

400  V.  LEE  ST 

260*  RUDKIN  ROAD  

100  X)LUMeiAST  


1320FNE2OTH  AVENUE  . 
4714INE94THAVE  .        _ 

132C  5  HWY.  99  '. 

9107  NE  VANCOUVER  „. 


WA0164 
WA0265 
WA0192 
WA0209 
-WA0266 
WA0062 
WA0062 
WA0171 

MOTEL. 

WA0036    CHIEFTAIN  MOTEL  ft  RES- 
TAURANT INC. 
WA0030    FORGET  ME   NOT  BED  ft 

BREAKFAST. 
WA0212    RED  LION  WENATCHEE 
WA0038    WESTCOAST  WENATCHEE 

CENTER  HOTEL. 
WA0204    MARINERS  COVE  INN 

BHOWN-S  FARM  INN 

CHEWUCH  INN  

SUN  MOUNTAIN  LODGE  _ 
TRAILS  END  MOTEL  . 
WESTAR       RETREAT       ft 
LODGING. 
WA0132    W1NTMR0P 
CHALETS. 

WA0078    LEWIS  RIVER  INN _ 

COMFORT  INN  OF  YAMMA 

DArS  !NN „      _ 

HOUDAY  INN  Of  YAKIMA  . 


WA0102 
WA0026 
WA0106 
WA0134 
WA0083 


WA0179 
WAOQK 

WM019e 


MTN.      VIEW 


HC  74  8X  29  .. 

p6  aox  loob" 

PO  BOX  189  - 


221  iE  CHKALOV 
7001  NE  HIGHWAY  99  _ 
aOOa  NE  PARKWAY  DR 


POeOX280 


1150  I  NE  2ND  ST 

401  I  .  13TH  ST 

E  15  19  4TH  AVENUE  .„. 

N.  9(  5  SULLIVAN  RO 

N.  11X)SUUIVAN 

E  15(  15  4TH  AVE  ._ 

520  I*  SECOND  AVENUE  , 
520  ti  SECOND  AVE  ... 
2315feASTGATE  ST  N  „_. 


10O5  M.  WENATCHEE  AVE 

1133  WASHINGTON  ST  ..... 

1225  *4.  WENATCHEE  AVE 
201  ^  .  WENATCHEE  AVE  .. 


303  C  CEAN  AVE  , 
WOLI  CREEK  RD 


223  V  HITE  AVE _. 

PATT  ERSON  LAKE  RO  „ 

130  P  VERSIDE  AVE 

RT  1   JOX  464 


HWY.  20  ft  KOA  no, 

1100  LEWIS  RIVER 
1700   I.  FIRST  ST 
2408   lUOKINflO 
9  N.  J  rH  ST 


TACOMA  WA  98404-  .  _.. 

TACOMA  WA  98424- 

TACOMA  WA  98499-  ._ 

TACOMA  WA  98421- 

TACOMA  WA  98499-1586 
TACOMA  WA  98408-  .™  . 

TACOMA  WA  98424- 

TACOMA  WA  98444- 

TACOMA  WA  98402- 


TACOMA  WA  98408-1246 
TALOMA  (FIFE)  WA  98424-  . 
TOLEDO  WA  98591- 


TROUT  UKE  WA  98650- 
TUKW1LA  WA  98188- 


TUKWILA  WA  98188-  .... 

TUKWtLA  WA  931 88--  .._ 
TUKWILA  WA  98188-  .... 
TUKWtLA  WA  98168-  .... 


TUMWATER  WA  98501- 
TUMWATER  WA  98501- 
UNION  GAP  WA  98903- 
VACOUVER  WA  98660-  . 


VANCOUVER  WA  9868&-   ._ 
VANCOUVER  WA  98662-   „ 
VANCOUVER  WA  98686-2795  „ 
VANCOUVER  WA  98662- 

VANCOUVER  WA  98684- 
VANCOUVER  WA  98682- 

VANCOUVER  WA  98662- 


VANCOUVER  WA  98684-  ...„ 
VANCOUVER  WA  98660-3233 
VERADALE  WA  99037-  .... 

VERADALE  WA  99037- 

VERADALE  WA  99037- 

VERADALE  WA  99037- 
WALLA  WALLA  WA  99362-  _ 
WALLA  WALLA  WA  99362-  ,». 
WALU  WALLA  WA  99362-  .J! 


WENATCHEE  WA  98801- 

WENATCHEE  WA  98801- 

WENATCHEE  WA  98801-  . 
WENATCHEE  WA  98801-  . 


WESTPORT  WA  9858&- 

WINTHROP  WA  98862- 

WINTHROP  WA  98862- 
WINTHROP  WA  98862- 

WINTHROP  WA  98862-     IT 

WINTHROP  WA  98862- I     " 


WINTHROP  WA  98862- 

WCOOLANO  VUA  96674-  _... 

YAKIMA  WA  98901- 

YAKIMA  WA  98903- 1_ 

YAKIMA  WA  98001- 


(509)459-6120 

(509)922-1600 
(509)467-»400 
(509)929-6218 

(509)8A-«2ii 
(509)4^-9600 

(503)641-6565 
(509)838-8504 
(509)838-8800 

(509)922-1600 
(509)982-1600 

(206)793-2215 
(206)535-2880 

(206)473-4105 
(206)922-3500 
(206)582-7550 
(206)383-0146 
(205)584-2212 
(206)473-7100 
(206)922-1270 
(206)535->3100 
(206)572-3200 

(603)641-6565 
(206)926-2301 
(206)864--t300 

(509)395-2264 
(206)575-2500 

(206)228-5800 

(206)433-6000 
(206)431-0086 
(206)242-1777 

(206)956-1235 
(206)75^-7320 
(509)248-8883 
(206)694-8341 

(206)574-<000 
(206)253-0100 
(503)641-6566 
(206)253-6000 

(204)256-7044 
(206)696-0616 
(206)253-4800 

(206)254-4511 
(503)641-6565 
(509)922-1600 
(509)924-3838 
(509)924-9000 
(609)922-1600 
(509)525-2522 
(509)525-2622 
(509)525-8800 

(5091663-8141 

(S09)66»-«114 

(509)663-0711 
(509)662-1234 

(206)268-0631 
(509)996-2571 
(509)998-3107 
(509)996-2211 
(509)998-2303 
(509)996-2697 

(509)998-3113 

(206)225-6257 
(S09)248-«6S0 
(S0e)248-«700 
<S09HS2-8511 
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WA0279    MOTEL  6  

WA0229    RED  LION  INN  YAKIMA  

WA0213    RED  LION  YAKIMA  VALLEY 
WA0252    RIO  MIRADA  MOTOR  INN  ... 

WI0059    ABBY  INN  HOTEL 

W)0009    AL(30MA  BEACH  MOTEL  

WI0010    SCENIC  SHORE  INN  

WI0161     SUPER  8  MOTEL  ANITGO  .... 
WI0121    AMORA       VILLA       MOTOR 
LODGE. 

WI0162    BEST    WESTERN    MIDWAY 
HOTEL  APPLETON. 

WI0163    FAIRFIELD  INN  APPLETON  .. 

WI0141     HOLIDAY  INN  OF  APPLETON 

WI0200    RESIDENCE  INN  APPLETON 

WI01 1 7    SUPER  8  MOTEL  APPLETON 

WI0103    HOTEL  CHEQUAMEGON  

WI0082    HARBOR'S  EDGE  MOTEL  .... 

WI0101     SEAGULL  BAY  MOTEL  

WI0164    SUPER  8  

WI0165    COMFORT  INN  BELOIT  

WI0166    HOLIDAY  INN  EXPRESS  BE- 
LOIT. 

WI0206    SUPER  8  MOTEL 

WI0072    TRAVELERS    REST    MOTEL 
OF  BERLIN. 

WI0099    OASIDE  MOTEL 

WI0095    BOULDER  JUNCTION 

MOTOR  LODGE. 

WI0111     RIVER-RETREAT  RESORT  ... 

WI0142    COURTYARD  BY  MARRIOTT 
MILWAUKEE  BROOKFIELD. 

WI0016    EMBASSY  SUITES  

WI0217    MILWAUKEE  MARRIOTT 

ROOKFlELD 

WI0167    RESIDENCE    INN    MILWAU- 
KEE BROOKFIELD. 

WI0079    WYNDHAM  GARDEN  HOTEL 

WI0057    SHERATON     INN     MILWAU- 
KEE NORTH. 

WI0219    LILY  LAKE  RESORT 

WI0064    COUNTRYSIDE  MOTEL  

WI0029    CECIL  FIRESIDE  INN  

WI0049    STAGECOACH    INN    BED    ft 
BREAKFAST. 

WI0023    WASHINGTON  HOUSE  INN  .. 

WI0212    AMERICAN  HOTEL  OF  CHIP- 
PEWA FALLS. 

WI0028    ISLAND  INN  MOTEL  

WI0097    COUNTRY  PRIDE  INN 

WI0143    LAKE  LAWN  LODGE  

WI0134    SUPER  8  MOTEL  DELAVAN  . 

WI0055    SUPER  8  MOTEL 

DODGEVILLE. 

WI0058    RIVERDALE  MOTEL  

WI0168    BEST    WESTERN     MIDWAY 
HOTEL  EAU  CLAIRE. 

WI0169    COMFORT  INN  EAU  OLAIRE 

WI0144    HAMPTON  INN 

WI0047    HEARTLAND  INN  

WI0138    HOLIDAY  INN  CONVENTION 
CENTER. 

WI0131     HOWARD  JOHNSON  LODGE 

W10124    ASHBROOKE  SUITES  

WI0011     CAPE  COD  MOTEL  

WI0080    EPHRAIM  INN 

WI0063    FENMORE  HILLS  MOTEL  

WI0170    HOLIDAY  INN  FOND  DU  LAC 

WI0120    SHERATON   INN   FOND   DU 
LAC. 

WI0171     SUPER  8  MOTEL  FOND  DU 
LAC. 

WI0069    BEST     WESTERN     COURT- 
YARD. 

WI0024    SUPER  8  MOTEL  MILWAU- 
KEE GERMANTOWN. 

WI0083    BUDGETEL  INN  

WI0172    MANCHESTER  EAST  HOTEL 
ft  SUITES. 

WI0173    RESIDENCE    INN    MILWAU- 
KEE GLENDALE. 

WI0211     WOOD  RIVER  INN  

W10157    BEST    WESTERN    MIDWAY 
HOTEL 

WI0001    BUDGETEL  INN  


PO  BOX  455 


PO  BOX  9050 


PO  BOX  106  .. 
RT  1  BOX  304 


PO  BOX  42  .. 
PO  BOX  294 

PO  BOX  272 


1104  N.  1ST  ST 

818  N.  FIRST  ST 

1507  N.  FIRST  ST 

1603  TERRACE  HEIGHTS  DR 

HNY.  29  E 

1500  LAKE  ST „.... 

2221  LAKE  ST 

535  CENTURY  AVE  .„.. 

200  N.  PERKINS  ST  


3033  W.  COLLEGE  AVE 

132  MALL  DR  _ 

150  NICOLET  RD 

310  METRO  DR  

3624  W.  COLLEGE  AVE 
101  LAKESHORE  DR  .... 
33  N.  FRONT  ST 


711  PARK  AVE 

2786  MILWAUKEE  RD 
2790  MILWAUKEE  RD 

3002  MILWAUKEE  RD 
227  RIPON  RD  


HWY.  53  ft  40  ... 
10432  MAIN  ST 


5656  WOOL  LAKE  LN 

16865  W.  BLUEMOUND  RD 


PO  BOX  731   1200  S.  M<X>RLAN0  RD 

375  S.  MOORLAND  RD  .. 


PO  BOX  240 


950  P1NEHURST  CT 


18155  W.  BLUEMOUND  RO 

8900  N.  KILDEER  CT 


7912-328  TH  AVE  .„ 

545  LAVORATA  RD 

400  N.  LAKE  DR  

W61  N520  N.  WASHINGTON  AVE 


W62  N573  WASHINGTON  AVE 
11  W.  SOUTH  ST 


HWY.  63  N 

2412  MILWAUKEE  ST 

HWY.  50  -. 

518BORGRD 

1308  JOHNS  ST 


5012  HWY.  70  W _.. 

2851  HENDRICKSON  DR  

3117  CRAIG  RD  

2722  CRAIG  RD  

4075  COMMONWEALTH  AVE  . 
205  S.  BARSTOW  ST  


809  W.  CLAIREMONT  AVE 

7942  EGG  HARBOR  RD  

7682  EGG  HARBOR  RD -. 

9994  PIONEER  LN  

5814  HWY.  18  W 

625  ROLLING  MEADOWS  DR  . 
ONE  N.  MAIN  ST  


391  N.  PIONEER  RD  

1225  JANESVILLE  AVE  

N96  W17490  COUNTY  LINE  RD 


5110  N.  PORT  WASHINGTON  RD  , 
7065  N.  PORT  WASHINGTON  RD  . 

7275  N.  PORT  WASHINGTON  RD  . 


703  HWY  10  

780  PACKER  DR 


2640  S.  ONEIDA  ST  . 


YAKIMA  WA  98901- 

YAKIMA  WA  98901- 

YAKIMA  WA  98901-  .>-.„ 
YAKIMA  WA  98901-  .._„._ 
ABBOTSF<DRD  Wl  54405- 

ALGOMA  Wl  54201- 

ALGOMA  Wl  54201- 

ANTIGO  Wl  54409-  „ 

APPLETON  Wl  54911- 

APPLETON  Wl  54914- 


APPLETON  Wl  54915-  ...... 

APPLETON  Wl  54914- 

APPLETON  Wl  54915-  . 

APPLETON  Wl  54914-  ...... 

ASHLAND  Wl  64806-  

BAYFIELD  Wl  54814-0106 

BAYFIELD  Wl  54814- 

BEAVER  DAM  Wl  53916-  . 

BELOIT  Wl  53511-  

BELOIT  Wl  53511-  


BELOIT  Wl  53511- 
BERLIN  Wl  54923- 


BLOOMER  Wl  54724-  

BOULDER  JUNCTION  Wl  54512- 

BOULDER  JUNCrriON  Wl  54512- 
BROOKFIELD  Wl  53005-  


BROOKFIELD  Wl  53008-0731 
BROOKRELD  Wl  53005-  

BROOKFIELD  Wl  53005- 


BROOKFIELD  Wl  53005- 

BROWN  DEER  Wl  5320&-  ._.. 

BURLINGTON  Wl  53105- 

CAOOTT  Wl  54727-  

CECIL  Wl  54111- „.._ 

CEDARBURG  Wl  53012-  „ 

CEDARBURG  Wl  53012-  

CHIPPEWA  FALLS  Wl  54729- 

CUMBERLAND  Wl  54829-  

DELAFIELD  Wl  53018- 

DELAVAN  Wl  531 15- 

DELAVAN  Wl  531 15-  

DODGEVILLE  Wl  53533-  

EAGLE  RIVER  Wl  54521-  . 

EAU  CLAIRE  Wl  54701- 

EAU  CLAIRE  Wl  54701- 

EAU  CLAIRE  Wl  54701- 

EAU  CLAIRE  Wl  54701- 

EAU  CLAIRE  Wl  54701-  .-. 

EAU  CLAIRE  Wl  54701- 

EGG  HARBOR  Wl  54209- 

EGG  HARBOR  Wl  54209- 

EPHRAIM  Wl  54211- 

FENNIMORE  Wl  53809- 

FOND  DU  LAC  Wl  54937- 

FOND  DU  LAC  Wl  54935-  

FOND  DU  LAC  Wl  54935-  

FORT  ATKINSON  Wl  53538-  . 

GERMANTOWN  Wl  53022-  ... 

GLENDALE  Wl  53217- 

GLENDALE  Wl  53217- 

GLENDALE  Wl  53217-  

GRANSBURG  Wl  54840- 

GREEN  BAY  Wl  54304- 

GREEN  BAY  Wl  54304- 


(509)454-0080 
(509)453-0391 
(509)248-7850 
(509)457-4444 
(715)223-3332 
(414)487-2828 
(414)487-3214 
(715)623-4188 
(414)735-2733 

(414)731-4141 

(414)954-0202 
(414)735-9955 
(414)954-0570 
(414)731-0880 
(715)682-9095 
(715)779-3962 
(715)779-5558 
(414)887-8880 
(8061362-2666 
(608)365-6000 

(608)365-8680 
(414)361-4411 

(715)568-3234 
(715)385-2825 

(715)385-2120 
(414)821-1800 

(414)782-2900 
(414)786-1100 

(414)782-5990 

(414)792-1212 
(414)355-6585 

(414)537-2848 
(715)28»-4000 
(715)745-6444 
(414)375-3035 

(414)375-3550 
(715)723-5711 

(715)822-8540 
(414)646-3300 
(414)728-651 1 
(414)728-1700 
(608)935-3888 

(715)47&-4373 
(715)835-2242 

(715)833-9798 
(715)833-0003 
(715)839-7100 
(715)835-6121 

(715)834-6611 

(414)866-3113 

(414)868-3271 

(       )       - 

(608)822-3281 

(414)923-1440 

(414)923-3000 

(414)922-1088 

(414)563-6444 

(414)255-0880 

(414)964-8484 
(414)351-6960 

(414)352-0070 

(715)463-2541 
(414)499-3161 

(414)494-/887 
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WI0t74    COMFORT  INN  GREEN  BAY 

WB104    HAMPTON  INN 

WI0209    LUXURY  SUTTES 

WW229    MOTELS  

W10043    RAOlSSON  INN  GREEN  BAY 
W)0175    RESJOENCE   INN   BY   MAR- 

RiOrr  GREEN  BAY. 
WI0089    BAY    VIEW   MOTEL   i    RE- 
SORT. 
WI0065    SUPER     8    MOTEL     HART- 
FORD. 
WI0128    SUPER  8  MOTEL  HAYWAHO 
\«IOe25    PARADISE     SHORES     RE- 
SORT  HOTEL 

mma  best  western  huoson 

HOUSE  INN. 

WI0145    COMFORT  INN 

W10146    FAIRFIELD    INN    BY    MAR- 
RIOTT HlT^SON. 
WI0062    SL -tR  8  MOTEL  HUDSON 
LJ^^ERMEN^  INN 
MOTEL  6  _ 


WI0130 
WI0227 
WHJ202 

Mnosa 
wnosi 

WI0031 
WI0148 
Wni49 
WI0122 
WN)147 

wocee 


RAMADA INN  

HILLTOP  MOTEL 
KNIGHTS  INN 


LA 


8      MOTEL      LA 


AMERICAN  CLUB  

BW  MIDWAY  HOTEL  .. 

DAYS  INN  HOTEL 

HAMPTON  INN  HOTEL 

NIGHT  SAVER  INN  

RAOlSSON        HOTEL 
CROSSE. 
WnoOM    SUPER 

cnossE 

WWOO?    FENCE    LAKE    LODGE    RE- 
SORT. 

WlOOee    HI  WAY  8  MOTEL  .„ 

WI0061     T  C  SMITH   HISTORIC   INN 

BCD  <  BREAKFAST. 
WI0008    PYRAMID  MOTEL  .... 
Wn»2    BEST  WESTERN  WELCOME 

INN  LANCASTER. 
WI0119    LOOl  VALLEY  SUITES 

WM071     LUCK  COUNTRY  INN 

WI0226    BEST      WESTERN      WEST 
TOWNE  SUITES. 

WI0077    BUDGETEL  INN  

WI0203    CONCOURSE  HOTEL  INC 
WW034    EAST  TOWN  SUITES  .. . 
WI0150    FAWRELD    INN    BY    MAR- 
RIOTT MADISON. 

¥«010S    HAMPTON  INN 

HAMPTON  INN  WEST 
HOLIDAY  INN  EAST  TOWNE 
HOMEWOOO  SUITE  HOTEL 
MADISON  RESIDENCE  INN 

MANSION  HILL  INN  

MIDWAY  HOTEL  _ 

MOTEL  6 

RADISSON  INN .^ 

RED  ROOF  INN 

SHERATON     INN     8     CON- 
FERENCE CENTER. 
WI0073    SUPER  8  MOTEL  MADISON 
COMFORT  INN  MANITOWOC 
HOLIDAY  INN  MANITOWOC 
INN  ON  MARITIME  BAY 
SUPER  8  MOTEL 

MARtNETTE 

AI0220    MARSHFIELD  INN 

MARSHFiELD  SUPER  8  !!  I" 

MAYVILLE  INN  .' 

MALIBU  INN  MOTEL 
SUPER  8  MOTEL 

MENOMONIE. 
Wl0:i8    GREAT  NORTHERN  MOTEL 
WI0182    HOLIDAY       INN      MADISON 
■    WEST 
W10125    BEST  WESTERN 

WOODSVIEW  INN. 
WI0136    HAMPTON  INN  MILWAUKEE 

NORTHWEST. 
WI0183    HOSPITAUTY    INN    (HOSPI- 
TAUTY  SUITES). 


PO  BOX  127 



..-.. 



- 

WI0038 
WI0176 
W10115 
WIO?(W 
WI0076 

wiotse 

W1CI23? 
WI0177 
WW!  78 

WI0179 


WWlSO 
WI0181 
WXXMI 
W10042 


Afl0022 

M0210 
Afl0036 

WI0027 


PO  BOX  179 


284 

284 

281! 

161' 

2041  AIRPORT  DR 

335|«l.  ST.  JOSEPH  _... 


439 


1531 


317 
W2fite4 


16  U 


RAMADA  WAY  ._.. 
RAMADA  WAY  ..._ 
RAMADA  WAY  __ 
SHAWANO 


-AKEST 


E.  SUMNER  ST  ... 


DAKOTA  AVE 
ICTHM 


CRESTVIEW  DR 


811 
240dCENTER  I 


XTMINION  DR 
DR  . 


808   )OMINK3N  DR 


3807  MILTON  AVE 

3431  MILTON  AVE  ....... 

200  |.  TRUMAN  ST  . 

7221 J122ND  AVE  

HIGhB-AND  DR  

1835iROSE  ST 


2325fiAINBRIDGE  ST 

211MROSEST „ 

1906SROSE  ST 

200  HARBORVIEW  Pl.^2A  _ 


1625  ROSE  ST 


12911    FRYING  PAN  CAMP  LN 


420 
865 


I  IAIN 


W76!  i  HWY.  V  ..._ 
420  W .  MAPLE  ST 


N144(  I  HWY.  113 

HWY  35  a  48 _„ 

650  C  RAND  CANYON  DRIVE 


8102 
1  W. 
4801 
4765 


ESCELSIOR  DR 

)AYTONST   

^NNAMARK  OR 
1AYES  RD  


4820   lAYES  RD 


516 

4402 

501 

4862 

424  N 

3710 

1754 

517 

4830 

706 


GflAND  CANYON  DR 

WASHINGTON  AVE  .. 

0  ONOFRIO  DR 

I  lAYS  RD „ __ 

PINCKNEY  ST  ....' _" 

.  WASHINGTON  AVE  . 
■  HiERER  RD 


116W 
1651 
701 
854  N, 
1622 


HWY 
1313 


5601 
4400 


EDGEWOOD  AVE 
ST  


G  lAND  CANYON  DR  _ 

I  lAYES  RD  

J^HN  NOLEN  OR 


BELTLINE  HWY 

*  4TH  ST  .... 
(  ALUMET  AVE 
M  ^ITIME  DR 


1602 

2200 

4601 

101 

1508  *ARINETTE  AWE  _ 


IVES 


CENTRAL  AVE 

MOUNTAIN  DR 

8TH  ST  

BROADWAY  


.    1  S 
J  >HN( 


QHAMMONSOR 
5501  V|.  NATIONAL  AVE 


^ 


LOVERS  LN 
27TH  ST 


GREEN 
GREEN 
GREEN 
GREEN 
GREEN 
GREEN 


BAY  Wl  54304- 
BAY  Wl  54304- 
BAYWI  54304- 
BAY  Wl  54303- 
BAY  Wl  54313- 
BAY  Wl  54301- 


GHEEN  LAKE  Wl  64941- 
HARTFORD  Wl  53027-  . 


HArWARD  Wl  54843-   . 
HOLCOMBE  Wt  54745- 

HU0S0NW1  54016-  ...„. 


HUDSON  Wl  54016- 
HUOSON  Wl  54016- 


HUDSON  Wl  54016-  .... 
IRON  RIVER  Wl  54547- 
JANESViLLE  Wl  53546- 
JANESVILLE  Wl  53545- 
JEFFERSON  Wl  53549- 
KENOSHAW!53142-..„ 
KOHLER  Wl  53044- 
LA  CROSSE  Wl  54803- 
LA  CROSSE  Wl  54603- 
LA  CROSSE  Wl  54603- 
LA  CROSSE  Wl  54603- 
LA  CROSSE  Wl  54G01- 

LA  CROSSE  Wl  54603- 


LAC  DU  FLAMBEAU  Wl  54538- 

LADYSMITH  Wl  54555-  .. 

LAKE  GENEVA  Wl  53147- 


UKE  MILLS  Wl  53551- 
LANCASTER  Wl  53813- 

LOOI  Wl  53655-  _ _  . 

LUCK  Wl  54853- , 

MADISON  Wl  53719- 


MADISON  Wl  5371 7- 
MAOISON  Wl  53703- 
MADISON  Wl  53704- 
WADISON  Wl  53704- 


MADtSON  Wl 
MADISON  Wl 
MADISON  Wl 
MADISON  Wl 
MADISON  W! 
MADISON  Wl 
MADISON  Wl 
MADlSbN  Wl 
MADISON  Wl 
MADISON  Wl 
MADISON  Wl 


53714- 
53719- 
53704- 
53719- 
53704- 
53703- 
53704- 
53704- 
53719- 
53704- 
53713- 


MADISON  Wl  53713-  . .. 
MANITOWOC  Wi  64220- 
MANITD'A-OC  Wl  54220- 
MANITOWOC  Wl  54220- 
MARiNETTE  WI  54143-  „ 

MARSHFIELD  Wl  54449- 
MARSHFIELD  Wl  54449- 

MAYVILLE  Wl  53050- 

MEDFORD  Wl  54451-  

MENOMONIE  Wl  54751-  . 


MERCER  Wt  54547- 

MIDDLETON  Wl  53562-3S00 


MILWAUKEE  Wl  53214- 


MILWAUKEE  Wl  53225-2201 
MILWAUKEE  Wl  53221- 


(414H9e-20eO 
(414>49e-«200 
(414)494-5790 
(414)494-«730 
(414)494-7300 
(414)436^2222 

(414)294-6504 

(414)673-7431 

(7155634-2646 
(715)5S5-«227 

(715)386-2334 

{7l5)386-€355 
(7151386-6688 

(715)386-8800 
(715)372-4515 
(808)766-1742 
(608)756-2341 
(414)674-4610 
(414)357-2622 
(414)457-8000 
(608)781-7000 
(606)785-0420 
(608)781-5100 
(608)781-0200 
(608)784-6680 

(608)781-8880 

(71^588-3256 

(715)532-3346 
(414)248-1097 

(414)648-5809 
(608)723-4162 

(608)562-7331 
(715H72-2000 
(608)833-4200 

(608)831-7711 
(608)257-6000 
(608)244-2020 
(608)249-5300 

(608)244-9400 
(608)833-3511 
(608)244-4703 
(608)833-8333 
(608)244-5074 
(608)255-3999 
(60&)244-2'i24 
(808)241-8101 
(608)833-0100 
(608)241-1783 
(808)251-2300 

(608)258-8882 
(414)683-0220 
(414)682-6000 
(414)682-7000 
(71^735-7387 

(71^387-6381 
(715)387-2233 
(414)387-1234 
(715)748-3995 
(715)235-8889 

(715)476-2440 
(608)831-2000 

(414)671-6408 

(4I4)466-<881 

(414)28^-8800 
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WI0032    HYATT  REGENCY  MILWAU- 
KEE. 
WI0224    KMGHTS   INN   MILWAUKEE 
SOUTa 

W10201     MARC  PLAZA  HOTEL 

WI0ia4    MIDWAY    HOTEL    MILWAU- 
KEE. 
WI0114    MILWAUKEE  AIRPORT 

SUPER  8. 

WI0230    MOTELS  

W10199    PFISTER  HOTEL 

WI0213    QUALITY  INN  AIRPORT 

WI0094    WmOHAM  MILWAUKEE 

CENTER. 

W10214    COMFORT  INN  - 

WI0035    ISLAND   COVE    RESORT   & 

MOTEL. 
WIOIOO    POINTE     HOTEL     &     CON- 
FERENCE CENTER. 

WI0060    HEARTUND  MOTEL 

WI0151    SHERMALOT  MOTEL 

'  WI0048    AMERICAN  MOTEL  ~. 

WIOIOO    RED  ROOF  INN  

W10087    BUDGET  INN  MOTEL  

WI0185    COMFORT  INN  OF 

ONALASKA.     . 
WI0ia6    FAIRFIELD  INN  OSHKOSH  .„ 
WI0021     HOUOAY  INN  HOUDOME  & 
MEETING  CENTER. 

WI0228    MOTELS  

WI0003    OSHKOSH  HILTON  &  CON- 
VENTION CENTER. 
WI0187    FRIENDSHIP       INN       ALAN 
H0US£ 

WI0037    MASON  MOTEL  _. 

WI0019    NORTHWAY  MOTOR  LODCaE 

W10140    HIDDEN  VALLEY  INN  

WI0066    RED  PINES  MOTEL  RESORT 

WI0198    SKYLINE  MOTEL 

WI0018    TIMBER  INN  MOTEL  

WI0081     SUPER  8  MOTEL 

PLATTEVILLE. 
WI0025    BEST  WESTERN 

HARBORSiOE  MOTOR  INN. 
WI0084    SUPER  8  MOTEL  PORTAGE 

WI0013    BAYVIEW  LODGE - 

WI0126    BEST      WESTERN      QUIET 
HOUS£. 

WI0108    BRIDGEPORT  INN 

WI0127    SUPER   8   MOTEL   PRAIRIE 

DUCHtEN. 
WI0088    COUNTRYSIDE  MOTEL  INC  . 

WI0129    MiO  AMERICA  SUITES 

WI0132    CXDMFORT  INN  RACINE  ..../. 
WK>152    FAIRFIELD    INN     BY     MAR- 
RIOTT RACINE. 

WI0188    HOLIDAY  INN  RACINE  ..- 

WI0078    KNIGHTS  INN  RACINE 

WI0188    RACINE  MARRIOTT  ^ 

WI0218    RACINE  SUPER  8 

WI0102    BEST  WESTERN  CLARIDGE 

MOTOR  INN. 
WI0190    HOUDAY  INN 

RHINELANOER. 
WI0046    TRAVELERS  REST  MOTEL  .. 
WI0068    SUPER    8    MOTEL     RIVER 
FALLS. 

WI0153    CEOARBERRY  INN 

WI0096    SUPER  8  MOTEL 

SAUKVILLE. 
WI0004    BEST    WESTERN    VILLAGE 

HAUS  MOTOR  LODGE. 
WI0191    SUPER  8  MOTEL  SHAWANO 
WI0192    COMFORT  INN  SHEBOYGAN 

WI0033    HARBOR  INN  

WI0015    R<X>€STER  INN  _„ 

WI0206    SUPER  8  MOTEL 

WI0109    COUNTRY  HOUSE  RESORT 

WI0006    ST.  CROIX  INN  

WI0123    SOMERSET  MOTEL  

WI0066    COUNTRY  INN  BY  CARLSON 

WI0154    DALLES  H(XJSE  MOTEL 

WI0014    HEARTHSIDE  INN  INC  

WI0017    RUSTIC     MANOR     MOTOR 
LODGE. 


PO  BOX  880 


PO  BOX  503 


P0B0X7  ._.. 


PO  BOX  286 


PO  BOX  675  


333  W.  KILB(DURN  AVE  ... 

9420  &  20TH  ST 

509  W.  WISCONSIN  AVE  . 
251  N.  MAYFAIR  RO 

5253  S.  HOWEa  AVE 

5037  SO  HOWELL  AVE  -. 

424  WISCONSIN  AVE 

5311  S.HOWELL  AVE 

139  E.  KILBOURN  AVE  _ 

8729  HWY.  51  N  

8616  LAKEVIEW  DR 

8269  S.  HWY.  51  .— 


7  S.  HEWITT  ST 

1 1 48  QU  E  ENSWAY  

1020  S.  KNOWLES  AVE 

6360  S.  13TH  ST  _ 

114  2ND  AVE.  N  

1223  CROSSING  MEADOWS 

1800  S.  KOELLER  RD 

500  S.  KOELLER  •- - 


1015  S  WASHBURN  ST 
1  N.  MAIN  ST  


US  HWY.  10  &  1-90 


798  S.  4TH  AVE 

HWY.  13  S 

W7724  CTY  W 

850  ELK  LAKE  DR 

804  LAKE  AVE  

606  N.  LAKE  AVE  ^-_. 

100  HWY.  80-81  S . 

135  E.  GRAND  AVE 

3000  NEW  PINERY  RD  

N3135  COUNTY  HWY.  V 

HWY.  18  4  35  S  

HWY.  18  35  60S  

HWY.  18  &  35  S  

W5370  GRANBERG  RD  

1 140  PEARL  ST  .„ 

1154  PRAIRIE  DR  

6421  WASHINGTON  AVE 

3700  NORTHWESTERN  AVE 

1149  OAKES  RD  „ 

71 1  WASHINGTON  AVE 

7141  KINZLE  AVE 

70  N.  STEVENS  ST  

668  W.  KEMP  ST  

HWY.  23  ..- 

1207  ST.  CRaX  ST 


855  PHILLIPS  BLVD 
180  S.  FOSTER  RO  . 


201  AIRPORT  RD 


21 1  WAUKECHON  ST 

4332  N.  40TH  ST  

905  S.  8TH  ST 

504  WATER  ST 

3402  WILGUS  RD 

715  N.  HIGHLAND  RD 

LAKE&5THST 

470  MAIN  ST 

737  AVON  RD  

HWY.  35  S.  4  US  8 

355  SUNRISE  LN  

6343  HWY.  70  E ™ 


MILWAUKEE  Wl  S3203- 

MILWAUKEE  Wl  53154- 

MILWAUKEE  Wl  53203- 

MILWAUKEE  Wl  53226- 

MILWAUKEE  Wl  53207- 

MILWAUKEE  Wl  53207- 

MILWAUKEE  Wl  53202- 

MILWAUKEE  WI  53207- 

MILWAUKEE  Wl  53202- 

MiNOCQUA  Wl  54548-  

MINOCOUA  Wl  54548-  

MINOCOUA  Wl  54548-  ._ 

NEIUSVILLE  Wl  54456-  ...... 

NEKOOSAWI  54457-  

NEW  RICHMOND  Wl  54017- 

OAK  CREEK  Wl  53154- 

ONALASKA  Wl  54650- 

ONALASKA  Wl  54650- - 


OSHKOSH  Wl  54901- 
OSHKOSH  WI  54901- 

OSHKOSH  Wl  54904- 
OSHKOSH  Wl  54901- 


OSSEO  Wl  54758- 


PARK  FALLS  Wl  54552-  

PARK  FALLS  WI  54562- 

PHILLIPS  Wl  54555-  

PHILUPS  Wl  5455&- 

PHILLIPS  Wl  54555-  

PHILUPS  Wl  54555-  ..— 

PLATTEVILLE  Wl  53818- 

PORT  WASHINGTON  Wl  53074- 

PORTAGE  Wl  53901- 

POYNETTE  Wl  53955- 

PRAIRIE  DU  CHJEN  Wl  53821-  ... 

PRAIRIE  DU  CHIEN  Wl  53821-  ... 
PRAIRIE  DU  CHIEN  Wl  53821-  -. 


PRENTICE  Wl  54556-  ., 
PRESCOTT  Wl  54021-  . 
RACINE  Wl  53406-  . 
RACINE  Wl  54308-  . 


RACINE  Wl  53405- 

RACINE  Wl  53406- 

RACINE  Wl  53406- 

RACINE  Wl  53406- 

RHINELANDER  Wl  54501- 

RHINELANDER  Wl  54501- 

RIPON  Wl  54971-  

RIVER  FALLS  Wl  54022-  ... 


SAUK  CITY  Wl  53583-  . 
SAUKVILLE  Wl  53080- 


SHAWANO  Wl  54166- 

SHAWANO  Wl  5416&- 

SHEBOYGAN  Wl  53083- 

SHEBOYGAN  Wl  53081-  

SHEBOYGAN  Wl  53085-  

SHEBOYGAN  Wl  53061-  

SISTER  BAY  Wl  54234- 

SOLON  SPRIN(3S  Wl  54873- 
SOMERSET  WI  54025-0365  .. 

SPARTA  Wl  54856-  

ST.  CROIX  FALLS  Wl  54024- 
ST.  (SERMAINE  Wl  54558-  .... 
ST.  GERMAINE  Wl  54558-  .... 


(414)276-1234 

(414)761-3807 

(414)271-7250 
(414)774-3600 

(414)481-8488 

(414)482-4414 
(414)273-8222 
(414)481-2400 
(414)291-4784 

(715)358-2588 
(715)356-5026 

(715)366-«431 

(715)743-4004 
(715)325-2626 
(715)24&-39e3 
(414)764-3500 
(606)783-6183 
^08)781-7500 

(414)233-8604 
(414)233-1511 

(414)235-0265 
(414)231-5000 

(715)597-3175 

(715)762-3780 
(71^762-2406 
(715)339-2757 
(715)339-4333 
(715)338-3086 
(715)339-3071 
(608)348-8800 

(414)284-9461 

(608)742-8330 
(608)635-4068 
(606)326-4777 

(608)326-6082 
(608)326-8777 

(715)428-2333 
(715)262-4112 
(414)886-6055 
(414)886-5000 

(414)637-931 1 
(414)886-6867 
(414)866-6100 
(414)884-0486 
(715)362-7100 

(715)369-3600 

(414)748-2253 
(715)425-8388 

(608)643-6625 
(414)284-8399 

(715)526-9595 

(715)526-6688\ 

(414)457-7724 

(414)452-2424 

(414)467-3123 

(414)458-8080 

(414)854-4561 

(715)378-4444 

(715)247-6487 

(608)26»-3110 

(715)483-3070 

(715)479-2500 

(715)479-9776 


i 


UMI 
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WI0030 
WI0051 
WI0112 
WI0222 

INN. 
WI0207 
WI0110 
WI0020 

INN. 
WI0215 
WI0050 
WI0193 
WI0194  . 
WI0012 
WI0195 
WI0053 

TOWN. 
WI0216 
Wi0159 


BEST  WESTERN  ROYALE  .... 

BUDGETEL  INN 

COMFORT  SUITES  ... 
STEVENS  POINT  FAIRFIELD 


SUPER  8  MOTEL 

CHOSE  FAMILY  INN 

BEST  WESTERN  MARITIME 


COMFORT  INN  

WHITE  LACE  INN  

SUPER  a  MOTEL  SUPERIOR 
COMFORT  INN  TOMAH  .. 

ECONO  LODGE  

PLEASANT  KNOLL  MOTEL  . . 
SUPER   8   MOTEL   WATER- 


COMFORT  INN  

FAIRFIELD    INN    BY    MAR- 
RIOTT  MILWAUKEE  WEST. 

WI0136    HAMPTON  INN  BROOKFIELD 

WI0231     MOTEL  6  

WI0107    BEST     WESTERN     GRANlb 
SEASONS  HOTEL  &  CONFERENCE 

WI0070    BUDGETEL  INN  ... 

WI0196    MIDWAY  HOTEL  WAUSAU 

WI0221     RIB  MOUNTAIN  INN  . . 

WI0155    HOLIDAY  INN  EXPRESS  MIL- 
WAUKEE MAYFAIR. 

WI0045    HOLIDAY    INN    MILWAUKEE 


SHERATON  MAYFAIR  INN 
HIDE  A  WAY  MOTEL 

JULIDA  MOTEL  "" 

OLD  TOWNE  MOTEL  . 


6 


PIONEER 
MOTEL 


AMBAS- 


WEST. 
WI0137 
WI0139 
WI0067 
WI0106 
WI0040    WESTFIELD 

MOTOR  INN. 
WI0054    SUPER 
WHITEWATER. 

WI0074    AZTEL  MOTEL  

WI0076    BEST     WESTERN 

SADOR  INN. 
WI01S6    DAYS  INN  .. 
W10197    HOLIDAY    INN    WISCONSIN 

DELLS. 
WI0005    PINE  AIRE  MOTEL 

WI0090    POLYNESIAN  HOTEL   ' 

WI0086    SUPER  8  MOTEL  WISCON- 
SIN DELLS. 
WI0116     TROPIC  INN  . 
WI0007    BEST     WESTERN     RAPIDS 

MOTOR  INN. 
WI0039    CHALET     MOTEL     &     RES- 
TAURANT. 
WI0208    SUPER  8  MOTEL 

WILBERNS  MOTEL  . 
WOODVILLE  MOTEL 
RIVER  VIEW  MOTEL 

B  BS  MOTEL  

COMFORT  INN  ... 
HOLIDAY  INN  GATEWAY 
COMFORT  INN  LOWER  . 
COMFORT  INN  MAIN  .. 

DAYS  INN  

HAMPTON  INN  

SUPER  8  MOTEL  

MID  TOWN  MOTEL 

COOLFONT  RESORT  

THE  COUNTRY  INN  WEST 
BLDG.  ONLY. 
WV0197    ECOMO  LODGE 

HIGHLANDER  MOTEL  .  

RAMADA  INN— 2  . . 

ECONO  LODGE  

HOLIDAY  INN  _. 

KNIGHTS  INN  "  ■"■■■■ 

COLONIAL    HOTEL    (BACK 


WI0113 

WI0052 

WV0020 

WV0175 

WV0015 

WV0122 

WV0101 

WV0102 

WV0075 

WV0074 

WV0100 

WV0157 

WV0193 

WV0057 


PO  BOX  467 
POBOX  118 


RT.  2  BOX  O 


wvoisa 

WV0199 
WV0123 
WV0026 
WV0027 
WV0153 
UNIT). 
WV0196 
WV0090 


COLONIAL  MOTEL  .. 
NORTH  BEND  STATE  PARK 
CABINS. 
WV0180    GREEN  LANTERN  MOTEL 
WV0190    NORTH       BEND       STATE 

PARK— LODGE 
WV0113    FRIENDSHIP  INN  ... 


BOX  710 


POBOX  168 


BOX59C 

RT.  1  


HCR61 
RT.  1  .... 


RT.  119. 


10  MAIN  ST 

4fl7  MAIN  ST  

3  0  DIVISION  ST.  N  

5  17  HWY.  10  E 

2  7  N.  DIVISION  ST  .. 
1  24  W.  MAIN  ST  .... 
K  01  N.  14TH  AVE 

9;  3  GREENBAY  RD 

ie  N.  5TH  AVE  

4S  D1  E.  2ND  ST  

3(  5  WITTIG  RD 

2C  35  N.  SUPERIOR  AVE 

3«  I  MAIN  ST  

1)  28  S.  CHURCH  ST  ....".' 


21 


20 150  W.  BLUE  MOUND  RO ZZ.    WAUKESHA  Wl  5318^ 


57  i  N.  BARKER  RD 

20  100  WEST  BLUEMOUND  Rd" 

11  I  GRAND  SEASONS  DR 

19  0  STEWART  AVE 
29  II  MARTIN.AVE  , 
291  0  RIB  MOUNTAIN  WAY 
1 1    1  W.  NORTH  AVE 


20 


HC 

344 

600- 

1 

190S 

300 

110 

201- 

300 

RT. 

207 


1 1  E  MORELAND 


STEVENS  POINT  Wl  54481- 
STEVENS  POINT  Wl  54481- 
STEVENS  POINT  Wl  54481- 
STEVENS  POINT  Wl  54481- 

STEVENS  POINT  Wl  54481- 
STOUGHTON  Wl  5358&- 
STURGEON  BAY  Wl  54235-" 


STURGEON  BAY  Wl  54235- 
STURGEON  BAY  Wl  54235- 
SUPERIOR  Wl  54880- 
TOMAH  Wl  54660- 
TOMAH  Wl  54660- 
TREMPELEAU  Wl  546(51- 
WATERTOWN  Wl  53094- 


WAUKESHAWI  53186- , 


N.  MAYFAIR  RD  . 


231  3  N.  MAYFAIR  RD  , 

301  5  UKE  26  RD 

23i  7  S.  108  ST 

RF  )  2  BOX  10A 

13(J  PIONEER  PARK  RD 

91^E.  MILWAUKEE  ST 

42£  S.  VINE  ST 
61{lFRONTAGERD.  S 

944HWY.  12 
HW  r.  13  190-94 

51 1  WISCONSIN  DELLS  PKWY 
857  N.  FRONTAGE  RD 
800(CO  HWY.  H 

107*  WISCONSIN  DELLS  PKWY  S 
91 1  HUNTINGTON  AVE 

330    8TH  ST.  S  , 


WAUKESHA  Wl  531 86- 
WAUKESHAWI53186- 
WAUPACA  Wl  54981- 


WAUSAU  Wl  54401- 
WAUSAU  Wl  54401-  JZ 

WAUSAU  Wl  54401- 
WAUWATOSA  Wl  53226^2233" 


WAUWATOSA  Wl  53226- 


WAUWATOSA  Wl  53226-  ^ 
WEBB  LAKE  Wl  54830-    .    1 
WEST  ALLIS  Wl  53227- 
WESTBY  Wl  54667-  . 
WESTFIELD  Wl  53964- 


WHITEWATER  Wl  53190-  , 


3411   8TH.  STREETS 

3121   8TH  ST.  S 

343  X)UNTY  RD.  B  . 


WISCONSIN  DELLS  Wl  53965- 
WISCONSIN  DELLS  Wl  53965- 

WISCONSIN  DELLS  Wl  53965- 
WISCONSIN  DELLS  Wl  53965-  . 

WISCONSIN  DELLS  Wl  53965- 
WISCONSIN  DELLS  Wl  53965-  ' 
WISCONSIN  DELLS  Wl  53965- 


1  BOX  72 

RT.  60  E  

RT  60  E  

HARPER  RD 

HARPER  RD  

1ARPER  PARK  DR  

HARPER  PARK  DR 

HARPER  RD  

;RIM  AVE  


!.  WASHINGTON  ST  , 


340C  CUMBERLAND  RD 
314<  CUMBERLAND  RD 
31 7J  E.  CUMBERUND  RD 
RT.  ^  BARNETT  RUN  RD  . 
100  UODGEVILLE  RD  . 


1235 
24  N, 

RT.  ^ 


BOX  123 


W.  MAIN  ST 
KANAWHA  ST 


PO  Q  )X  1536 


WISCONSIN  DELLS  Wl  53965- 
WISCONSIN  RAPIDS  Wl  54494-  . 

WISCONSIN  RAPIDS  Wl  54494-  .. 

WISCONSIN  RAPIDS  Wl  54494- 
WISCONSIN  RAPIDS  Wl  54494-  " 
WOODVILLE  Wl  54028-   .  . 
ALDERSON  WV  24910- 
ASBURY  WV  24916- 

BARBOURSVILLE  WV  25504-" 

BARBOURSVILLE  WV  25504- 
BECKLEY  WV  25801- 
BECKLEY  WV  25801- 
BECKLEY  WV  25801-  ~""" 

BECKLEY  WV  25801-  ..  . 
BECKLEY  WV  25801-  ..„ 
BELINGTON  WV  26250- 
BERKELEY  SPRINGS  WV  254i'l-" 
BERKELEY  SPRINGS  WV  2541 1- 


BLUEFIELD  WV  24701- 
BLUEFIELD  WV  24701-  . 
BLUEFIELD  WV  24701- 
BRIDGEPORT  WV  26330- 
BRIDGEPORT  WV  26330- 
BRIDGEPORT  WV  26330- 
BUCKHANNON  WV  26201- 

BURLINGTON  WV  26710- 
CAIRO  WV  28337-  


CAPON  BRIDGE  WV  26711- 
CARIO  WV  26337-  


CHAPMANVILLE  WV  25508- 


(715)341-6110 
(715)344-1900 
(715)341-6000 
(715)342-9300 

(715)341-8888 
(608)873-0330 
(414)743-7231 

(414)743-7846 
(414)743-1105 
(715)398-7686 
(608)372-6600 
(608)372-9100 
(608)534-6615 
(414)261-1188 

(414)547-7790 
(414)785-0500 

(414)796-1500 
(414)786-7337 
(715)258-9212 

(715)842-0421 
(715)842-1616 
(715)443-3384 
(414)778-0333 

(414)771-4400 

(414)257-3400 
(715)259-3567 
(414)541-0300   . 
(608)634-2111 
(608)296-2135 

(414)473-8818 

(608)254-7404 
(608)254-4477 

(608)254-6444 
(608)254-8306 

(608)254-2131 
(608)254-2883 
(608)254-6464 

(608)254-2218 
(715)423-2577 

(715)423-7000 

(715)423-3695 
(715)423-5506 
(715)698-2481 
(304)445-2550 
(304)645-6890 
(304)736-9772 
(304)735-8974 
(304)255-2161 
(304)255-2161 
(304)255-5291 
(304)252-2121 
(304)253-0802 
(304)823-2330 
(304)256-4500 
(304)258-2210 


(304)425-8171 
(304)325-9131 
(304)325-5421 
(304)842-7381 
(304)842-5411 
(304)842-7115 
(304)472-3000 

(304)28^-5040 
(304)643-2931 

(304)856-2653 
(304)643-2931 

(304)85&-7182 
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WV0094    NORTHGATE  INN 

WV0030    TOWNE  HOUSE  MOTEL  300 
BUILDING  ONLY. 

WV0031     WEST  RIDGE  INN  „ 

WVOlOe    CUTLIPS  MOTOR  INN  

WV0103    DIPLOMAT  MOTEL _. 

WV0156  EDENS  MOTEL  

WV0105    EXECUTIVE  INN 

IVY  TERRACE  MOTEL 

KANAWHA     CITY     MOTOR 


WV0107 
WV0112 

LODGE 
WV0110 
WV0106 


KNIGHTS  INN  

MARRIOTT  HOTEL 

WV0109  MOTEL  6  -. 

WV01 1 1     RED  ROOF  INN  

WV0182    RIVERSIDE  INN 

WV0104    SUNSET  MOTEL  „ 

WV0025    COMFORT  INN  

WV0118    DAYS  INN  

WV0181  TOWN  HOUSE  WEST- 
NEW  SECTION. 

WV0036    (X)MFORT  INN  

WV0037  MOTEL  6  

WV0073  GLADE  SPRINGS  RESORT 
BUILDINGS  A-H. 

WV0008    PARK  AVENUE  MOTEL  

WV0126  BEAVER  FUDGE  CONDQ-S- 
ASH  a  BEAOI  LODGE. 

WV0081  BEST  WESTERN  ALPINE 
LODGE. 

WV0082    BRIGHT  MORNING  INN  

WV0189  CANAAN  VALLEY  STATE 
PARK— LOtXSE. 

VW0080    MOUNTAIN  AIRE  LODGE  .... 

WV0188  TIMBERUNE  4  SEASONS- 
RESORT 

WV0124    VILUGE  INN  MOTEL 

WV0034  SUPER  8  MOTEL _... 

WV0035    TRAVELODGE  

WV0077    BEST  WESTERN  MOTEL  .._ 

WV0154  DAYS  INN  (RANDOLPH 
CENTER). 

WV0076    ECONO  LODGE — 

WV0127  Si;PER  8  MOTEL 

WV0176    FAIRLEA  TOWNHOUSE 

MOTEL. 

WV0044    tJAYSINN _ 

HOLIDAY  INN  

RED  ROOF  INN 

CXJMFORT  INN  - 

HICKORY  HILL  CABINS 

HICKORY  HILLS  CABINS  .... 
APPALACHIAN        RESORT 


RT.  1  BX  285 


RT.  SOW 


WV0045 
WV0128 
WV0097 
WV0065 
WV0179 
WV0120 

INN. 
WV0129 
WV0119 
WV0099 
WV0095 


STATE 


ECONO  LOO(3E 

COMPTON  INN  

REiaV-S  R-ARMS  INN 

(3LEN  FERRIS  INN  

WV0191  MOTEL  CONRAD 

WV0130    TYGART       LAKE 

PARK  LODGE. 
WV0149    GfJANTSVlUE  HOTEL 

CLIFFSCE  MOTOR  LODGE 

C»MfORT  INN  „ 

HILLTOP  HOUSE  HOTEL  .... 

THE  WOCDDS  RESORT  

ECONO  L(X)GE 

HIDDEN  TRAILS  

RAD1SSON  HOTEL  .._ 

RAMADA  INN 

RED  BOOF  INN  _._ 

DAYS  INN  

RED  ROOF  INN  

SMILEY-S  MOTEL 

WILDERNESS  PLANTATION 

THE  JUSTON1AN  MOTEL  .... 

HOLLYWOOD  MOTEL _... 

GATEWAY  MOTEL  

CANOLEWYCX  INN 

POTOMAC    MOTEL— BLDG. 


WV0032 
Vm»33 
WV0029 
WV0004 
WV0014 
WV0016 
WV0017 
WV0012 
WV0013 
WV0071 
WV0072 
WV0183 
WV0038 
WV0200 
WV0178 
WV00B3 
WV004S 
WV0195 

2. 
•/W0022 


DAYS  INN  .... 
LEWIS8URG 


SUPER       8 


WV0021 

MOTEL 
WV0042    LOGAN  MOTOR  LODGE 


PO  BOX  50  .. 
PO  BOX  520 


HC  70 

PO  BOX  493 
RT.  32 


POBOX  190  . 

RfjtTgkzso 


RT.  33  E  ...... 

POBOX  284 
RT.  219 


PO  BX  602  ... 
POBOX  929 


POBOX  119 
POBOX  258 


POBOX 
POBOX 


560 
786 


POBOX  5 


POBOX 
BOX  40 


96 


POBOX 
POBOX 


838 

421 


188  PATRICK  HENRY  WAY 
E.  WASHINGTON  ST 


907  E.  WASHINGTON  ST  .. 

1607  8IGLEY  AVE  ...„„ 

2380  SISSONVILLE  DR  ._.. 

EDENS  FORK  

3320  MACCORKLE  AVE  .... 
5311  MACCORKLE  AVE  .... 
3103  MACCORKLE  AVE  .... 


6401  MACCORKLE  AVE  ... 

200  LEE  ST  E ^. 

631 1  MACCORKLE  AVE  .- 
6305  MACCORKLE  AVE  ... 
3313  KANAWHA  BLVD.  E 
2298  SISSONVILLE  DR  ™ 

250  EMILY  DR 

112TOaEYST  .... 


102  RACER  DR  _ 

330  GOFF  MOUNTAIN  RD 
3000  LAKE  DR  


PARK  AVE 
RT.  1  


WILLIAMSON  AVE 
BOX  330  


HC  70  BOX  488  _.._ _ 

RT.  1  

911  DUNBAR  AVE  „. 

1007  DUNBAR  AVE  

1200  HARRISON  AVE  

RT.  3  !„.'''..!"!Z"!ZZ!ZI" 
FAIR  ST 

1185  AIRPORT  RO 

930  E.  GRAFTON  RD 

RT  1  

RT.  19  UUREL  CREEK  RO 

RT.  220  N 

RT.  220  N 

FLATTOP  MOUNTAIN  RD  ... 


EXIT  28  OFF  1-77 

RT.  52  „_ 

1307  WASHINGTON  AVE 

RT.  60  - ™ 

100  (X3NRAD  COURT  ..„. 
RT.  1  


US  RT.  340  _ 

POLK  ST.  4  RT.  340  . 
400  RIDGE  ST 


3325  RT.  60  E  ... 

5601  PEYTON  CT  _ *.. 

1001  3RD  AVE  „ 

5600  RT.  60  E  

5190  RT.  60  E  ... 

PUTNAM  VILLAGE  DR  ..„ ..... 

PUTNAM  VILLAGE  DR  

419  HURRICANE  CREEK  ROAD 


RT.  52  - 

901  POPULAR  STREET 

MINGO  &WV  ST 

65  S.  MINERAL 


635  N.  JEFFERSON  ST 
550  N  JEFFERSON  ST 


CHARLES  TOWN  WV  25414- 
CHARLES  TOWN  WV  25414-  . 

CHARLES  TOWN  WV  25414- 
CHARLESTON  WV  25302-  .... 
CHARLESTON  WV  25312-  .... 
CHARLESTON  WV  25312-  .... 
CHARLESTON  WV  25312-  .... 
CHARLESTON  WV  25304-  ..„ 
CHARLESTON  WV  25304-  .... 


CHARLESTON  WV 
CHARLESTON  WV 
CHARLESTON  WV 
CHARLESTON  WV 
CHARLESTON  WV 
CHARLESTON  WV 
CLARKSBURG  WV 
CLARKSBURG  WV 
CLARKSBURG  WV 


25304- 
25302- 
25304- 
25304- 
25306- 
25312- 
26301- 
26301- 
26301- 


CROSS  LANES  WV  25313- 
CROSS  LANES  WV  25313- 
DANIELS  WV  25832-  — 


DANVILLE  WV  25053- 
DAVIS  WV  26260-  _._. 


DAVIS  WV  26260- 

DAVIS  WV  26260- 
DAVIS  WV  26260- 

DAVIS  WV  26260- 
DAVIS  WV  26260- 


DAVIS  WV  26260-  

DUNBAR  WV  25064-  . 
DUNBAR  WV  25064-  . 
ELKINS  WV  26241-  ._ 
ELKINS  WV  26241-  ... 


RT.  10  S.  BOX  1290  LOGAN  WV  25601- 


ELKINS  WV  26241- 

ELKINS  WV  26421-  

FAIRLEA  WV  24902-  .... 

FAIRMONT  WV  26554- 
FAIRMONT  WV  26554- 

FAIRMONT  WV  26554- 

FAYETTEVILLE  WV  25840- 

FRANKUN  WV  26807- 

FRANKUN  WV  26807- 

GHENT  WV  25843-  ™. 

GHENT  WV  25843-  

GILBERT  WV  25621- 

GLEN  DALE  WV  26038- 

GLEN  FERRIS  WV  25090-  - 

GLENVIUE  WV  26351- 

GRAFTON  WV  26354- 


GRANTSVILLE  WV  26147- 

HARPERS  FERRY  WV  25425- 
HARPERS  FERRY  WV  25425- 
HARPERS  FERRY  WV  25425- 

HEDGESVILLE  WV  25427- 

HUNTINGTON  WV  25705-  . 

HUNTINGTON  WV  25705-  .._... 

HUNTINGTON  WV  25701- 

HUNTINGTON  WV  25705- 

HUNTINGTON  WV  25705- 

HURRICANE  WV  26526-  

HURRICANE  WV  25521-  

hurrk;ane  WV  25526- 

JANE  LEW  WV  26378- . 

JUSTICE  WV  24851-  

KENOVA  WV  25530- - 

KERMIT  WV  25674-  „ 

KEYSER  WV  26726-  

KEYSER  WV  26726-  


LEWISBURG  WV  24901- 
LEWISBURG  WV  24901- 


(304)725-1402 
(304)725-8441 

(304)725-2041 
(304)345-3500 
(304)343-1611 
(304)342-1591 
(304)345-8820 
(304)925-4736 
(304)344-2461 

(304)925-0451 
(304)345-6500 
(304)925-0471 
(304)925-6953 
(304)925-2592 
(304)342-4961 
(304)623-2600 
(304)842-7371 
(304)623-3716 

(304)776-8070 
(304)77&-6917 
(304)763-2000 

(304)369-3732 
(304)866-4572 

(304)259-5245 

(304)259-5119 
(304)866-4121 

(30*)259-6211 
(304)866-4801 

(304)866-*166 
(304)768-6888 
(304)768-1000 
(304)636-7711 
(304)636-«94e 

(304)636-6311 
(304)636-6500 
(304)645-7070 

(304)367-1370 
(304)366-5500 
(304)366-6800 
(304)574-3443 
O04)3SS-2078 
(304)358-7400 
(304)787-6556 

(304)787-3250 
(304)664-2238 
(304)845-6322 
(304)632-1  It  1 
(304)462-7316 
(304)265-2320 

(304)354-7857 
(304)535-6302 
(304)535-6391 
(304)535-63?1 
(304)754-7977 
(304)529-1331 
(304)736-1415 
(304)525-1001 
(304)736-3451 
(304)733-3737 
(304)757-8721 
(304)757-6392 
(304)562-3346 
(304)884-7095 
(304)664-3239 
(304)453-2201 
(304)393-3221 
(304)788-6594 
(304)788-1671 

(304)645-2345 
(304)647-3188 

(304)752-8110 


UMI 
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WV0041  SUPER  8  MOTEL  . 

WV0131    COLONIAL  MOTEL '. 

WV0002    COMFORT  INN 

WV0007    DAYS  INN  SHENANDOAH  J 

WV0006    HOUDAY  INN  

WV0001    KNIGHTS  INN  

WV0132    KRISTA  LITE  MOTEL  .™"~ 

WV0163    KRISTA4JTE  MOTEL " 

WV01S2    LEISURE  INN 

WV0152    LEISURE  INN "-■ 

WV0006    MARTINSBURQ  MOTEL  "Z 
WV0164  MOTEL  81-ECONO  LODGE 

WV0133    OAK  CREST  MOTEL 

WV0160    PIKESIDE  MOTEL  .. 

WV0161    SCOTTISH  INNS 

WVOO(B  SUPER  8  MOTEL 

WV0162    WHEATLAND  MOTEL  '.. ' 

MASON  MOTEL 

VALLEY  VIEW  MOTEL 

COMFORT  INN 

COMFORT  SUITE 

LIBERTY  MOTEL 

EVANS  MOTEL 

COMFORT    INN    MORGAN^ 


POBOX84 


PO  BX  24gA  ... 
RT.  1  BX249A 


wvooes 

WV0078 
WV0134 
WV0165 
VW0092 
WV0024 
WV0135 
TOWN. 
WV0061 
WV0187 


(STAR 
(STAR 


EURO  SUITES 

HOLIDAY        INN 
CITY)— BLDG.  A. 
WV0065    HOLIDAY        INN 

CITY)-BLDG.  C. 
WV0056    HOLIDAY  MOTEL  . 
WV0201     LAKE      VIEW      RESORT- 
LODGE. 
WV0186    MORGANTOWN  MOTEL  . 

THE  HAMPTON  INN  

GRANDVIEW  PARK  

MOUNDSVILLE  PLAZA  . 
SUMMERSVILLE       MOTOR 


RT.  2  BX208N 
POBOX166A 


PO  BX  457  ... 
PO  BOX  306 


RT.  14  177  .. 
P0B0X14 


PO  BOX  225 


WV0052 
WV0136 
WV0098 

wvoisa 

INN. 
WV0168 


MARTINSVIUE 


NEW 
MOTOR  LODGE. 

WV0085    PLAZA  INN 

WV(X)84    TRAVELERS  INN  "!!." " 

WV0170    BEST  WESTERN  ....       """ 

WV(X)96    HOLIDAY  INN  ... 

WV0114    ECONOMY  MOTEL  . 

WV0091     BLENNERHASSETT 

WV0137    ECONO  LODGE 

Wy0093    RED  ROOF  INN 

WV0167    STABLES  MOTOR  LODGE  " 

WV0079    TUCKER  COUNTRY  INN 

WV0138  PENCE  SPRINGS  LODGE 

WV0156    GREENWOOD  MOTEL 

WV0139    HOMESTEAD  INN 

WV0148    COMFORT  INN  "Z 

WV0140    DAYS  INN     .  

WV0046    LAND  MARK  INN 

WV0047    TURNPIKE  MOTEL 

WV0141     PONDEROSA  LODGE  

WV0174    RAINELLE  MOTOR  LODGE  " 
WV0142    SERENITY  MOTEL 

WV0121     BEST  RATE  MOTEL 

WV0177    SCOTTISH  INN 

WV0172    THE  WASHINGTON  MOTEL.' 

WV0088    WASHINGTON  MOTEL 

WV0169    77  MOTOR  INN _„ 

WV0086    ECONO  LODGE 

WV0087  SUPER  8  MOTEL     

WV0171     EL  RANCHO  INN  . 
WV0166    ST.  MARYS  MOTEL  INC 
WV0064    HEDRICKS  4  U  MOTEL  OLD 

a  MAIN  SECTION. 
VW(X)18    SMOKE  HOLE  CABINS 

WV0151    SMOKE  HOLE  MOTEL  .'.'. 

WV(X)63    YOKUMS     VACATIONLANO 

MOTEL  &  CABINS. 
WV0028    BAVARIAN  INN  «  LODGE 
WV0070    SILVER  CREEK  LODGE  AT 

SNOWSHOE. 
WV0067    SPRUCE  LODGE 

WV(X)66    THE  INN  AT  SNOWSHOe' 

WV0185    THE  INN  AT  SNOWSHOE  ■' 
WV0068    TIMBERUNE  LODGE 
WVOOeS    WHISTLE  PUNK  VILLAGE  "» 


RT.6. 


RT.  5  BOX  25 


PO  BOX  1   

RT  19  6X700 


RT.  2. 


POBOX51 


RT.  72  N 

PO  BOX  90  .. 
PO  BOX  622 
PO  BOX  146 
RT.  460 


PO  BOX  148 


RT.  2  BOX  33  . 
RT.  2 


RT.  3  BOX  80  . 


RT.  33 


HC  59  BOX  39 
HC  59  BOX  39 


RT.  1  BOX  30  . 


POBOX10 
POBOX10 
POBOX10 
POBOX10 
POBOX10 


31! 

R1 
28  10 


20) 
30 
19  6 


RT 

in"  '. 
INI. 
14(3 


RF)5 


21 JB  WINCHESTER  AVE 
lOi  (  WINCHESTER  AVE 
16<  3  EDWIN  MILLER  BLVD 
IIS  J  WINCHESTER  AVE 
RTT33 


RT, 


506  N.  MAIN  ST 
RT.  9 


501  CHESTNUT  RIDGE 
14flJ  SARATOGA  AVE  .. 


^40  I  SARATOGA  AVE 


171: 
60) 


105i 
RD. 
1401 


RIVERVIEW  AVE 

80 „. 

AIKENS  CTR  ..„. 
VIKING  WAY 


FOXCROFT  AVE 

EDWIN  MILLER  BLVD 


1 


Ml  a  WV9  .„ 

1-81  a  WV9  EXIT  16E 

N.  QUEEN  ST  


14  81-77 


MILEGROUND  RD 
88A 


VANVOORHIS  RD 
I 

LAFAYETTE  ..'"Z. 


219»l.  STATERT.2 
519  J.  STATERT.2 
41  IS  1ST  AVE 
340  riRGINIA  ST 
530  i !.  4TH 
320  I  MARKET  ST 
RT.  (  0  a  1-77 
3714  7TH  ST 
3604|7THST 


RT.; 

rt!; 

AMB  lOSE  LN 
RT.  4  30  1-77  ....... 

409  1  HORN  ST 
1119  DAKVALERD 
RT.  €  )  a  RT.  2 
906  K  AIN  ST 
401  fi  MILDRED  ST 


PO  B  )X  33  (SILVERTON)  ._.. 
410  V  ASHINGTONST 
410  V  ASH»NGTON  ST  .. 


1  HO  ;PITALITY 

102D|JKE 

2843 

216 


DR  

ST  

^CCORKLE  AVE 
ST  


3  ID 


HC5S    BOX  3, 


1  SIL\  ER  CREEK  PKWY 
SNOW  SHOE  DR  


SNOVI  SHOE  DR 


LOGAN  WV  25601- 

MAN  WV  25635- 

MARTINSBURQ  WV  25401-1" 
MARTINSBURQ  WV  25401-  ....' 
MARTINSBURQ  WV  25401- 
MARTINSBURG  WV  25401- 
MARTINSBURQ  WV  25401-  ..„ 
MARTINSBURQ  WV  25401-  . 
MARTINSBURQ  WV  25401-  ... 
MARTINSBURQ  WV  25401-  . 
MARTINSBURQ  WV  25401- 
MARTINSBURQ  WV  25401- 
MARTINSBURQ  WV  25401- 
MARTINSBURG  WV  25401-  . 
MARTINSBURQ  WV  25401- 
MARTINSBURQ  WV  25401- 
MARTINS8URQ  WV  25401-  .. 

MASON  WV  25260- 

MiaCREEK  WV  26280- 
MINERAL  WEUS  WV  2615(k"" 
MINERAL  WELLS  WV  26150- 
MINERAL  WEUS  WV  2615&- 
MOOREFIELD  WV  26836- 
MORGANTOWN  WV  26505-  ..'.'.'.'. 

MORGANTOWN  WV  26505- 
MORGANTOWN  WV  26505- 


MORGANTOWN  WV  26505-  . 


MORGANTOWN  WV  26505- 
MORGANTOWN  WV  26505-  ...'.'.'.. 


MORGANTOWN  WV  26505- 
MORGANTOWN  Vt/V  26505- 
MOUNDSVILLE  WV  26041- 
MOUNDSVILLE  WV  26041- 


MT.  NEBO  WV  26679- ZZZZ:      ^l'^^, 


NEW  MARTINSVILLE  WV  26155- 


NEW  MARTINSVILLE  WV  26155- 
NEW  MARTINSVILLE  WV  26155- 
NITROWV  25143-  _„ 

OAK  HILL  WV  25901-  .7 

PADEN  CITY  WV  261 59-      " 

PARKERSBURG  WV  26101- 

PARKERSBURG  WV  26101-  ZZZZ       w^«^^-=h.u  , 

PARKERSBURG  WV  261 01-  SMMstm 

C^"^A"!^il«'!J!^  26101-  (SSSSlsfSi 


(304)752-8787 

(304)583-6138 

(304)26»-6200 

(304)263-1800 

(304)267-5500 

(304)267-2211 

(304)260-0906 

(304)263-0906 

(304)263-8811 

(304)263-8811 

(304)263-4771 

(304)274-2181 

(304)267-2118 

(304)263-5189 

(304)267-2935 

(304)263-0801 

(304)267-2994 

(304)773-9000 

(304)335-6226 

(304)489-9600 

(800)228-5150 

(304)489-9201 

(304)538-7771 

(304)296-9364 

(304)598-1000 
(304)599-1680 

(304)599-1680 

(304)292-3303 
(304)594-1111 

(304)292-3374 
(304)599-1200 
(304)845-9810 
(304)845-9650 


(304)455-2750 


(304)455-4490 
(304)455-3355 
(304)755-8341 
(304)465-0571 
(304)337-8558 
(304)422-3131 
(304)422-5401 


PARSONS  WV  26287- 
PENCE  SPRINGS  WV  24962- 
PENNSBORO  WV  26415- 
PETERSBURG  WV  26847- 
PRINCETON  WV  24740- 
PRINCETON  WV  24740- 
PRINCETON  WV  24740- 
PRINCETON  WV  24740- 
RAINELLE  WV  25962-  . 
RAINELLE  WV  25962- 
RANSON  WV  25438- 
RAVENSWOOD  WV  26164^""' 
RAVENSWOOD  WV  26164- 
RAVENSWOOD  WV  26164-  "" 
RAVENSWOOD  WV  26164- 
RIPLEY  WV  25271- 
RIPLEY  WV  25271-  .. 
RIPLEY  WV  25271-  ... 
SAINT  AIBANS  WV  25177-"  "' 
SAINT  MARYS  WV  26170-  _. 
SENECA  ROCKS  WV  26884- 

SENECA  ROCKS  WV  26884- 
SENECA  ROCKS  WV  26884- 
SENECA  ROCKS  WV  26884- 


SHEPHERDSTOWN  WV  25443- 
SLATYFORK  WV  26291-  


SNOWSHOE  WV  26209- 
SNOWSHOE  WV  26209- 
SNOWSHOE  WV  26209- 
SNOWSHOEWV  26209- 


(304)572-2900 
(304)572-2900 
(304)572-1000 

sNows^^5i^555^:::z;;;:::.:|  iSJiSf:^ 


(304)478-2100 

(304)445-2606 

(304)873-1487 

(304)257-1049 

(304)487-6101 

(304)425-8100 

(304)425-3585 

(304)425-2268 

(304)438-7113 

(304)438-8571 

(304)725-1447 

(304)273-3445 

(304)273-2830 

(304)273-9356 

(304)273-5356 

(304)372-5949 

(304)372-5000 

(304)372-8880 

(304)727-2201 

(304)684-2233 

(304)567-2111 

(304)257-4442 
(304)257-4442 
(304)567-2351 

(304)876-2551 
(304)572^«XX) 
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WV0184    WHISTLE  PUNK  VILLAGE  8 

INN. 
WV0192    MICROTEL— SOUTH 

CHARLESTON. 
WV0143    RAMADA       INN       MOTOR 

LODGE— MAIN  8  BLDGS.  2  8  3. 
WV0144    RED    ROOF    INN-MAIN    8 

BL0G.2. 

WV0145    RED  ROOF  INN  MAIN  

WV0194    BOGGS  GRANDVIEW 

MOTEL 

WV0054    DAYS  INN  STAR  CITY  

WV0059    BEST  WESTERN  

WV0146    COMFORT  INN 

WV0658    ECONO  LODGE „ 

WV0060  SUPER  8  MOTEL 

WV0009    DArS  INN  SUTTON 

WV0010    LLOYD'S  MOTEL  

WV0116    DAYS  INN  WHEELING  

WV0150    SEE'S  MOTEL 

WV0011     MID  TOWN  MOTEL  

WV0173    JUSTICE  INN 

WV0043    MATHIS  MOTEL  

WV0039    COMFORT  INN  „ 

WV0040  SUPER  8  MOTEL 

WV0159    WESTON  MOTOR  INN 

WV0053    ECONO  LODGE 

WESTOVER. 
WV0061     FORT  HENRY  MOTOR  INN  . 

WV0062    HAMPTON  INN  

WV0117    MCCLURE  HOUSE  

WV0115    OGLEBAY  WILSON  LODGE 
WV0019    CSX  HOTELS  THE 

GREENBRIER. 

WV0023    OLD  WHITE  MOTEL 

WV0O50    SYC^AMORE  INN 

WV0147    DAYS  INN 

WY0001     ALPEN  HAUS 

WY0002    FLYING  SADDLE  LODGE  .... 

WY0003    MARBLETON  INN  

WY0064    COMFORT  INN  BUFFALO  ... 

WY0004    HO  JO  INN  

WY0005  SUPER  8  MOTEL 

WY0086    CASPER-HILTON  INN  

WY0010    DAYS  INN 

WY0079    HOLIDAY  INN  CASPER  

WY0008    LA  QUINTA  INN  

WY0007  MOTEL  6  

Vr\r0009  SUPER  8  LODGE 

WY0006    THE  KELLY  

AMERICAN  FAMILY  LODGE 

BURNS  WEST  MOTEL  

DAYS  INN  

FLYING  J  COMFORT  INN  .... 
HOLDING'S    LITTLE   AMER- 


PO  BOX  10 


BOX  50 


RT  19  BX  969 


RT.  2  BOX  31  .. 

po'eioxeee"™ 

RT2Bbx"i84! 


WY0013 
WY0011 
WY0014 
WY0012 
WY0016 

ICA. 
WY0015 
WY0017 


LA  QUINTA  INN  

LUXURY  MOTEL  

WY0018  MOTEL  6  

WY0019  SUPER  8  MOTEL  

WY0020    BEST  WESTERN  SUNRISE 
CODY. 

WY0021     BEST  WESTERN  SUNSET  .. 

Virr0022    CODY  MOTOR  LODGE  

WY0078    COMFORT    INN    AT    BUF- 
FALO BILL  VILLAGE  CODY. 

WY0023    KELLY  INN  

WY0024  SUPER  8  MOTEL 

WY0025    ENERGY  INN  

WY0026    CHIEFTAIN  MOTEL  

WY0027  SUPER  8  MOTEL  

WY0028    BEAR  RIVER  INN  

WY.0080    DUNMAR  MOTEL  

WfY0029    EVANSTONINN  

WY0030  SUPER  8  MOTEL 

WY0032    WESTON  PLAZA  HOTEL  

WY0031     WHIRL  INN  MOTEL  

WY0083    SHILO         INN        CASPER 
EVANSVILLE. 

WY0035    DAYS  INN  

WY0036    HIGH  PLAINS  LODGE 

WY0037    HOLIDAY  INN  

WY0038  MOTEL  6  #1235  GILLETTE  .... 

WY0081     RAMADA      LIMITED      GIL- 
LETTE. 


PO  BOX  258 
PO  BOX  220 


PO  BOX  639  

CLEARMONT  RT 


EXIT  1-80 


PO  BOX  246 


SNOWSHOE  DR  .„ 

600  SECOND  AVE  „ 

2ND  AVE  a  B  ST  

4006  MCCORKLE  AVE  SW 


4006  MCCORKLE  AVE 
RT.  1 


366BOYERSAVE  .... 
1203  S.  BROAD  ST  ... 
908  INDUSTRIAL  DR. 


N  ._.. 


306  MERCHANTS  WALK 

2000  SUTTON  LN  

2210  SUTTON  LN  , 

1-70  a  DALLAS  PIKE  . 

MAIN  ST  


87  JUSTICE  AVE  RT.  10  

207  2ND  AVE.  RT.  10  8  RT.  119  N 


12  MARKET  PL 


15  COMMERCE  DR 


2501  NATIONAL  RD  ... 

795  NATIONAL  RD  

1206  MARKET  ST  

OGLEBAY  PARK 

STATION  A  BOX  2025 


865  E.  MAIN  ST  . 
201  W.  2ND  AVE  . 
1-77  a  RT.  31 


405  WINKLEMAN 
65  HWY.  16  E 


BOX  10  

BOON.  POPLAR  

400  W.  F  ST  

300  W.  F  ST  „ _ 

301  EAST  -E"  ST 

1150WILKENS 

3838  CY  AVE  

821  N.  POPLAR  

5401  WALKER  RD  

HiaSDALE  RD  

2360  W.  LINCOLNWAY 

2245  ETCHEPARE  

2800  W.  LINCOLNWAY 

2410  W.  LINCOLNWAY 
1805  WESTLAND  RD  ... 
1735  WESTLAND  RD  ... 
1900  W.  LINCOLNWAY 
1407  8TH  ST  


1601  SHERIDAN  AVE 
1455  SHERIDAN  AVE 
1601  SHERIDAN  AVE 


2513  GREYBULL  HWY  

730  YELLOWSTONE  AVE 

360  N.  US  HWY.  30  

815  E.  RICHARDS  ST 

314  RUSSELL  AVE  

261  BEAR  RIVER  DR  

1601  HARRISON  DR  

247  BEAR  RIVER  DR , 

70  BEAR  RIVER  DR  

1983  HARRISON  DR  

1724  HARRISON  DR  


JUNCTION  HWY.  59  8  1-90 

109  N.  US  HWY.  14-16  

2009  S.  DOUGLAS  HWY  ..... 

2105  RODGERS  DR  

606  E.  2ND  ST  


SNOWSHOE  WV  26209-  

SOUTH  CHARLESTON  WV  25303-  .... 

SOUTH  CHARLESTON  WV  25303-  .... 

SOUTH  CHARLESTON  WV  25309-  .... 

SOUTH  CHARLESTON  WV  25309-  .... 
SPENCER  WV  25276-  

STAR  QTY  WV  26505- 

SUMMERSVILLE  WV  26651- 

SUMMERSVILLE  WV  26651- 

SUMMERSVILLE  WV  26651- 

SUMMERSVILLE  WV  26651- 

SUTTON  WV  26601-  

SUTTON  WV  26601-  _. 

TRIADELPHIA  WV  26059-  

WARDENSVILLE  WV  26851- „.. 

WELLSBURG  WV  26070-  

WEST  LOGAN  WV  25601- 

WEST  LOGAN  WV  25601- 

WESTON  WV  26452- 

WESTON  WV  26452- 

WESTON  WV  26452-  

WESTOVER  WV  26505-  

WHEEUNG  WV  26003- 

WHEELING  WV  26003- . 

WHEELING  V\W  26003- 

WHEEUNG  WV  26003- 

WHITE  SULPHUR  SPGS.  WV  24986-  . 

WHITE  SULPHUR  SPGS.  WV  24986- 

WILUAMSON  WV  25661-  

VWLUAMSTOWN  WV  26187- 

ALPINE  WY  83128- 

ALPINE  WY  83218-  „ _. 

BIG  PINEY  WY  83113- 

BUFFALO  WY  82834-  

BUFFALO  WY  82834-  

BUFFALO  WY  82834-  

CASPER  WY  82601- 

CASPER  WY  82601- 

CASPER  WY  82601-  ., 

CASPER  WY  82601- 

CASPER  WY  82601- 

CASPER  WY  82601- 

CASPER  WY  82601- 

CHEYENNE  WY  82009- 

CHEYENNE  WY  8206O- 

CHEYENNE  WY  82001- 

CHEYENNE  WY  82009- 

CHEYENNE  WY  82001- 

CHEYENNE  WY  82009- 

CHEYENNE  WY  82009-  .... 

CHEYENNE  WY  82009- 

CHEYENNE  WY  82009- 

CODY  WY  82414-  

CODY  WY  82414-  _ 

CODY  WY  82414-  

CODY  WY  82414-  

CODY  WY  82414-  „ 

CODY  WY  82414-  

DIAMONDVILLE  WY  83116- 

DOUGLAS  WY  82633-  

DOUGLAS  WY  82633-  

EVANSTON  WY  82930-  

EVANSTON  WY  82930-  

EVANSTON  WY  82930- 

EVANSTON  WY  82930-  ...... 

EVANSTON  WY  82930-  

EVANSTON  WY  82930-  

EVANSVIUE  WY  82636-  .... 

GILLETTE  WY  82716-  

GILLETTE  WY  82716- 

GILLETTE  WY  82716- 

GILLETTE  WY  82716-  ..^ 

GILLETTE  WY  82716- 


(304)572-1000 

(304)744-4900 

(304)744-4641 

(304)744-1500 

(304)744-1500 
(304)927-1840 

(304)598-2120 

(304)872-6900 

(304)872-6500 

(304)872-5151 

(304)872-4888 

(304)765-6055 

(304)765-5779 

(304)547-0610' 

(304)874-2666 

(304)394-5343 

(304)752-3210 

(304)752-5252 

(304)269-7000 

(304)843-1991 

(304)269-1975 

(304)296-8774 

(304)242-3131 
(304)233-0440 
(304)232-0300 
(304)243-4000 
(304)536-1110 

(304)536-2441 
(304)235-3656 
(304)375-3730 
(307)654-7545 

(307)654-7561 
(307)276-5331 
(307)684-9564 
(307)684-2256 
(307)664-2531 
(307)266-6000 
(307)235-6668 
(307)235-2531 
(307)234-1159 
(307)234-3903 
(307)266-3480 
(307)266-2400 
(307)632-8901 
(307)547-3557 
(307)778-8877 
(307)638-7202 
(307)634-2771 

(307)632-7117 
(307)638-2550 
(307)635-6806 
(307)635-8741 
(307)587-5566 

(307)587-4265 
(307)527-6291 
(307)587-6556 

(307)527-5505 
(307)527-6214 
(307)877-«901 
(307)358-2673 
(307)358-6800 
(307)789-0791 
(307)789-3770 
(307)789-2612 
(307)789-7510 
(307)789-0783 
(307)789-9610 
(307)641-6565 

(307)682-3999 
(307)685-1989 
(307)686-3000 
(307)686-8600 
(307)682-9341 


UMI 


62172 


Federal  Register  /  Vol.  sj  No.  231  /  Friday.  December  2,  1994  /  Notices 


WY0034  SUPER  8  MOTEL 

WY0033    TOWER  WEST  L0CX3E  ...  . 

WY0039  SUPER  8  MOTEL 

WY0040    A^frLER    MOTEL    FRIEND-' 

SHIP  INN  JACKSON. 

WV0041    ANVIL  MOTEL 

WY0087    BEST  WESTERN  LODGE  AT 

JACKSON  HOLE. 
WY0051    CACHE  CREEK  MOTEL  . 

COWBOY      VILLAGE      RE- 


WY0042 
SORT 
WY0052 
WY0048 
WY0043 
WY0044 
WY0045 
WY0046 
WY0047 
WY0050 
WY0C49 
WY0053 
WY0054 
WY0056 
WY0055 


DAYS  INN  

ELK  COUNTRY  INN  „. 

EXECUTIVE  INN 

FLAT  CREEK  MOTEL 

FORTY  NINER  MOTEL 

LAZY  X  MOTEL 

RANCH  INN  

RUSTY  PARROT  LODGE  ~ 

WORT  HOTEL  „„ 

WYOMING  INN  „.„ 

PflONGHORN  LODGE  ... 

CAMELOT  MOTEL 

FOSTER'S  COUNTRY  INN  .. 

WY0057  MOTEL  6  

WY0058    UTTLEAMERCAHOTEL  7' 
WY0059  SUPER  8  MOTEL  „„ 
WY0060    COVERED  WAGON  motel" 

WY0061    THE  Z22Z  INN 

WY0063    SLEEP  INN _„" 

WY0062  SUPER  8  MOTEL  ... 
WY0064    DAYS  INN  RIVERTON  " 
WY0085    DRIFTWOOD    INN    MOTEL 
RIVERTON. 

WY0065    HOUDAYINN  

WY0066    MOUNTAIN  VIEW  MOTEL  "" 
WY0067  SUPER  8  MOTEL  „  „ 
WY0068    INN  AT  ROCK  SPRINGS  _.'." 

WY0068    LA  OUINTA  INN 

WY0071  MOTEL  6 

WY0070  MOTEL  8  I 

WY0072    BEST  WESTERN  SHEWDAN 
CENTER. 

WY0082    HOUDAY  INN  SHERIDAN 

WY0O73    MILL  INN  .     _ 

WY0074    DOR  RAY  MOTEL  

WY0088    HOUDAY 

THERMOPOUS. 
WY0075  SUPER  8  MOTEL  ._ 
WY0078    SETTLERS  INN  .._. 
WY0077  SUPER  8  MOTEL  „_ 


POBOX1 


INN 


»» 


(FR  Doc.  94-29217  Filed  U-M-^;  8:4.S  ami 

ULLntO  COOE  671S-i«-U 


a  »  DECKER  CT 

1  »  N.  US  HWY.  14-16 

2  10  N.  FLAMING  GORGE 
4  W.  PEARL  


2  5 


3*0  N.  GLENWOOD 

1|0  S.  FLAT  CREEK  DR 


1180 

«0 

3'0 

1i35 

320 

3S5 


4^ 

1 

5<] 
N. 
15  3 
52  i 
15)1 


621 

59  I 
731 
32 
M3 


2318  WAGON  ORCLERO 

90   W.  MAIN  

6l1  W.MAINST ■■ 


N, 
72( 

lao 

25  8 
27  7 

26  5 
101 
61 


18(9 
21(1 
55( 

11 


154) 


220) 


N.CACHE  _. 
5.  SCOTT  LN 


W.  BROACWAY 

W.  PEARL  

W.  PEARL  _. 

N.  HWY.  89/191 

W.  PEARL 

N.  CACHE  


PEARL  

N.  JACKSON  „ 
N.  GLENWOOD  . 

HWY.  189 „. 

E.  MAIN  

S.  ADAMS  

JACKSON  ST 
PLAZA  LN 


.  MAIN 

.  MAIN  

'  S.  HWY.  187  , 

)HWY 


EOERAL  AT  SUNSET  DR  .. 
W.  MAIN  ^ 

N.  FEDERAL  BLVD  .. 

FOOTHILL  BLVD  ..._... 

DEWAR  DR  __.  ■  ■ 

FOOTHILL  BLVD " 

GATEWAY  BLVD  ..  . 
N.  MAIN  


SUGARLANO  DR 
COFFEEN  AVE  ... 

W.  2ND  _ 

E.  PARK  ST 


S.  MAIN  

^  BK3  HORN  AVE 
250  )  BK3  HORN  AVE 


GILLETTE  WV  82716- 
GJLLETTE  WY  82716-  ...._  ' 
GREEN  RIVER  WY  82935- 
JACKSON  WY  83001- 

JACKSON  WY  83001- 
JACKSON  V/Y  83025- 


T- 


JACKSON  WY  83001- 
JACKSON  WY  83001- 

JACKSON  WY  83001- 
JACKSON  WY  33001- 
JACKSON  WY  83001- 
JACKSON  WY  83001- 
JACKSON  WY  83001- 
JACKSON  WY  83001- 
JACKSON  WY  83001- 
JACKSON  W  83001- 
JACKSON  WY  83001- 
LABARGE  WY  83123- 
LANDER  WY  82520- 
LARAMIE  WY  8207O- 
LARAMIE  WY  8207O- 
LARAMIE  WY  8207O-  .. . 
LITTLE  AMERCA  WY  82929^" 
LOVELL  WY  82431- 
LUSK  WY  82225-  '  Z.' 

PtNEDALE  WY  82941-  „J1 
RAWLINS  WY  82301-  .       _I 
RAWLINS  WY  82301-  ._ 
RIVERTON  WY  82501-         Z! 
RIVERTON  WY  82501- 


RIVERTON  WY  82501- 
RfVERTON  WY  82501-  .„„ 
RIVERTON  WY  82501-  ._. 
ROCK  SPRINGS  WY  82901- 
ROCK  SPRINGS  WY  82901- 
ROCK  SPRINGS  WY  82901- 
ROCK  SPRINGS  WY  82901- 
SHERIDAN  WY  82801- 


SHERIDAN  WY  82801- 
SHERIDAN  WY  S2801- 
SHOSHONI  WY  82649- 


THERMOPOLIS  WY  824^"Z7^Z. 

TORRINGTON  WY  C2240- 

WORLAND  WY  82401-     „     " 

WORLAND  WY  82401-  ...„ 


(307)682-8078 
(307)686-2210 
(307)875-9330 
(307)733-2535 

(307)733-3668 
(307)739-9703 

(307)733-7781 
(307)733-3121 

(307)733-9010 

(307)733-2364 

(307)733-4340 

(307)733-5276 

(307)733-7550 

(307)733-3673 

(307)733-6363 

(307)733-2000 

(307)733-2190 

(307)386-2654 

(307)332-3940 

(307)721-8860 

(307)742-8371 

(307)742-2307 

(307)875-2400 

(307)548-2725 

(307)334-2836 

(307)367-2121 

(307)32&-t732 

(307)328-0630 

(307)856-9677 

(307)856-4811 

(307)85&-8100 
(307)85ft-2418 
(307)857-2400 
(307)362-9600 
(307)362-1770 
(307)362-1850 
(307)362-8200 
(307)674-7421 

(307)672-8931 
(307)672-6401 
(307)876-9358 
(307)864-3131 

(307)334-2836 
(307)347-8201 
007)3-17-9236 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

State  Contacts  for  the  Hotel  and  Motel 
Fire  Safety  Act  National  Master  List 

AGENCY:  United  States  Fire 
Administration.  FEMA. 
ACTION:  Notice. 


No.  231  /  Friday,  December  2,  1994  /  Notice.s 


SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  the  State  contacts  for  the 
Hotel  and  Motel  Fire  Safety  Act  national 
master  list,  current  as  of  November  18, 
1994.  The  offices  or  officials  listed  are 
responsible  for  compiling  the  respective 
State  listiiigs  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act,  and  should  be  contacted 
directly  for  any  changes  to  the  national 
master  list. 

EFFECTIVE  DATE:  December  2,  1994. 
ADDRESSES:  Comments  on  the  State 
contact  list  or  the  national  master  list  or 
any  changes  to  the  master  list  are 
invited  and  may  be  addressed  to  the 
Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 


room  8'  0,  Washington.  DC  20472, 
(facsim  le)  (202)  646-4536. 
FOR  FUP  rHER  INFORMATION  CONTACT:  John 
Ottoson ,  Fire  Management  Programs 
Branch,  United  States  Fire 
Admini  itration,  Federal  Emergency 
Managejnent  Agency,  National 
Emergeacy  Training  Center.  16825 
South  S  ston  Avenue,  Emmitsburs,  MD 
21727.(101)447-1141. 
SUPPLEH  ENTARY  INFORMATION:  Acting 
under  tl  e  Hotel  and  Motel  Fire  Safety 
Act  of  1  190. 15  U.S.C.  2201  note,  the 
United  i  tates  Fire  Administration  has 
worked  vith  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirementrf^of  the  guidelines 
under  th  i  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  Dn  Tuesday.  November  24, 
1992,  57  FR  55314.  and  makes  periodic 
changes  o  the  list.  The  national  master 
list  is  be  ng  republished  today  as  a 
separate  jart  in  the  Federal  Register. 
Separa  ely  FEMA  published  lists  of 
State  con  tacts  in  58  FR  17020  on  March 
31,  1993  md  in  59  FR  50132  on 
Septemb  ir  30. 1994.  Today's  list  of  State 


State/contact 


AL  John  Robison 

AK  JackMcGary  , 

A2  Michael  Reictiling  .. 

AR  Ray  Camahan 

CA  Penny  Williams 

CO  Dean  Smith  

CT  Sheryl  Salvatore  .... 

DC  Theodofe  Holmes  . 

DE    Diane  Towns  

FL    Debtiie  Crowcier- 

Jones. 
GA    Sonya  Scandret  .. . 

GUAM    Frank  Cna 

HI    August  Range  

ID    Lorraine  Allen  

IL    Peter  Vina  . 

IN    Pauline  Stfasht)erry 

lA    Sue  Maliofy 

KS    TrishThorson  


Office 


Fire  Marshal's  Office 


Slate  Fire  Marshal's  Of- 
fice. 

Office  of  the  State  Fire 
Marshal. 

Arkansas  State  Police  .. 

State  Fire  Marshal 


135 
36 


Colorado  Division  of  Rre 
Safety. 

Bureau  of  State  Fire  " 
Marshal. 

DC  Fire  Prevention  Divi- 
sion. 

State  Fire  Marshal 

Bureau  of  Fire  Preverv 
tion. 

State  Fire  Marshal 

Fire  Department  

State  Fire  Council  


contacts  is  published  to  coincide  with 
publication  of  the  November  1994 
national  master,  and  is  current  as  oT 
November  18.^994. 

Each  State  and  Territory  or  other 
participating  jurisdiction  is  responsible 
for  compiling  its  respective  listings  of 
properties  which  comply  with  the  Hotel 
and  Motel  Fire  Safety  Act.  If  you  own 
or  represent  a  property  in  compliance 
with  the  Act.  and  want  to  include  the 
property  in  the  national  master  list  or  to 
make  an  addition,  deletion,  or  other 
change  to  a  listing  on  the  national 
master  list,  please  contact  the 
appropriale  office  in  the  State  or 
jurisdiction  where  the  property  is 
located. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  bv  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Documents, 
Washington,  IX:  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-  00049-1. 

The  State  contacts  for  the  national 
master  list  follow  below. 

Dated:  Novemix;r  21,  1994. 
John  P.  Carey, 
GenemI  Counsel. 


STATE  CONTACTS  FOR  HOTEL  A  ^D  MOTEL  FiRE  SAFETY  ACT  MASTER  LIST.  1 1/18/94 


Address 


1 ;  Union  Street.  Room  140.  Montgomery.  AL 
>  30-3401.  ' 

5700  E  Tudor  Road,  Anchorage,  AK  99507- 

•w  Van  Buren  Street.  Room  235,  Phoenix 
AZ^007. 

Fire  Marshal's   Section,   3   Natural   Resources 
Dri*e  Little  Rock.  AR  72215. 

^T.^'^  °"^®'  ^'*e  500,  Sacramento.  CA 
951  23. 

PO  B  )x  158,  Palisade.  CO  81526-0158  


KY    Tracey  Poote  

LA    Theresa  Steverts  .. 


State  Fire  Marshal 

Illinois  State  Fire  Mar- 
shal. 

Office  of  the  Slate  Fire 
Marshal. 

Iowa  Stale  Fire  Marshal 

State  Fire  Marshal  De- 
partment 

Division  of  Fire  Preven- 
tk)n. 

Oept.  of  Public  Safety 
and  Correctnns. 


Phone 


Divisi  »n  of  Fire  and  Building  Safety.  294  Colony 

Stri  et.  Meriden,  CT  06450. 
^^3  ( i  Street  NW,  Room  810,  Washington.  DC 

RD2,  Box  166A,  Dover,  DE  ISSOI  

200  I     Gaines  Street,  Tallatiassee  FL  23299^ 
03^  ?. 

2  Ma  tin  Luther  King  Jr.  Drive.  Suite  620  West 

Atls  ita,  GA  30334. 
Pedro  s  Plaza,  287  W  O'Brien  Drive,  Agana 

Gujm  96910.  "«»«. 

3375  (oapaka  Street  Suite  H425.  Honolulu  HI 

963  9-1869. 

500  S  10th  Street,  Boise.  ID  83720 

1035   Stevenson  Drive,  SpnngfieW.  IL  62703^ 

402  V   Washington  Street.  Room  E241.  Indian- 

apO  s,  IN  46204. 

Des  W  aines,  lA  50319 

700  S  V  Jackson  Street,  Suite  wibrToortca^^^^^^^ 

66613-3714.  ^^  ' 

1047  t  S  127  South,  Franklort.  KY  40601 

5150  I  torida  B^d,  Baton  Rouge,  LA  70806  


205/269-3575 

907/269-5604 

602/255-4964 

501/221-8258 

916'262-2006 

303/464-0728 

203/238-6625 

202/673-3250 

302/739-5665 
904/922-3172 

X3G29 
404/656-0697 

671/477-3473 

808 '831 -7748 

208/334-4288 
217/785-5620 

317/232-2222 

515/281-5821 
913  296-3401 

502/564-3626 

504/925-3647 


Fax 


20&'240-3194 

907/338-4375 

602/255-4961 

501/224-5006 

916/262-1942 

30a4  64-0729 

203/23a-€148 

202.'628-5306 

302/739-3596 
904,'9?2-2553 

404/656-7628 

671/477-4385 

808/831-7750 

208/334-2293 
217/782-1062 

317/232-0146 

515."242-6299 
913/296-0151 

502/564-6799 

504/925-5241 
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STATE  CONTACTS  FOR  HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  MASTER  LiST,  11/18/94— Continued 


Slate/contact 


ME  Karen  Peterson  . 

MD  Kathy  Rose 

MA  Jennifer  Meith  ... 

Ml  Cindy  Rice 

MN  Theresa  Brigleb 

MS  Judy  Lowry 

MO  Theresa  Morris  . 

MT  Gail  Pocha  

NE  LoriLtoyd 

NV  Vicki  Stevens 

NH  Jotm  Gregiore  ... 


NJ    Sue  Miller 

NM    Louise  M.  Baka 


NY    Bryant  Stevens 

NC    Ellen  SuUivan  

ND    Deb  Larson  

OH    Jennifer  Bair 

OK  Caroline  Stewart  ... 

OR    Bonita  Hooper 

PA  Rose  Thompson  .... 

PR    Elibefto  Colon 

Rl    Bin  Howe 

SC    Pam  Dewease 

SD  Rex  Vandenberg  ... 

TN    Fred  Sims  

TX    Dennis  Frasier  

UT  Deanne  Mousley  ... 

VT    Robert  Howe 

VA    Glenn  Dean  

WA    Rubye  Mitchell 

WV    Debbie  Hudson 

Wl    Lynn  Lecount  

WY  Bruce  Jasperson  .. 


Office 


State  Fire  Marshal's  Of- 
fice. 

State  Fire  Marshal's  Of- 
fice. 

State  Fire  Marshal's  Of- 
fice. 

Midiigan  Rre  Marshal 
Division. 

State  Fire  Marshal  Divi- 
sion. 

Mississippi  Emergency 
Mgmt  Agency. 

Division  of  Fire  Safety  ... 

Fire  Prevention  and  In- 
vestigation. 

State  Fire  Marshal's  Of- 
fice. 

State  Fire  Marshal's  Of- 
fice. 

State  of  New  Harrpshire 
Dept.  of  Safety. 

Bureau  of  Fire  Safety  .... 

New  Mexico  State  Fire 
Marshal's  Office. 

Office  of  Fire  Prevention 
and  Control. 

Fire  and  Rescue  Service 
Division. 

Consumer  Protection  Di- 
vision. 

Division  of  Stale  Fire 
Marshal. 

State  Fire  Marshal's  Of- 
fice. 

Office  of  State  Fire  Mar- 
shal. 

Pennsylvania  Emer- 
gency Mgmt  Agency. 

Puerto  Rico  Fire  Depart- 
ment. 

State  Fire  Marshal's  Of- 
fice. 

Division  of  State  Rre 
Marshal. 

South  Dakota  Depart- 
ment of  Health. 

Division  of  Fire  Protec- 
tion. 

Texas  Commission  on 
Fire  Protection. 

Office  of  the  Fire  Mar- 
shal. 

Fire  Prevention  Direc- 
tor's Office. 

Dept  of  Housing  &  Com- 
munity Develop. 

Department  of  Commu- 
nity Development. 

Office  ot  the  State  Fire 
Marshal. 

Bureau  of  Buildings  and 
Structures. 

Dept  of  Fire  Prev.  and 
Electrical  Safety. 


Address 


317  State  Street,  Station  #52.  Augusta,   ME 

04333-0052. 
106  OW  Court  Road,  Suite  300,  Pikesville.  MD 

21208. 
1010    Commonwealth    Avenue,    Boston,    MA 

02215. 
7150  Harris  Drive.  Lansing.  Ml  48913  


450  N  Syncficate,  Suite  285,  Si  Paul,  MN  55104 
PO  Box  4501,  Jackson,  MS  39296-4501  


301   W  High  Street,  #860.  Jefferson  City,  MO 

65101. 
303  N  Roberts,  Helena,  MT  59620 


246  S  14th  Street,  Uncoln,  NE  68508-1804 
Capitol  Complex,  Carson  City,  NV  89710 


Division  of  Fire  Service.  91  Airport  Road,  Con- 
cord, NH  03301. 

CN  809,  Trenton,  NJ  08625  

PO  Box  Drawer  1269.  Santa  Fe,  NM  87504- 
1269. 

162  Washington  Avenue,  AB^any,  NY  12231  


1 1 1  Sealxjard  Avenue,  PO  Box  26387,  Raleigh, 

NC  27603. 
PO  Box  937,  Bismarck,  ND  58502-0937 

8895  E  •Main  Street,  ReynokJstxjrg,  OH  43068  ... 

4545  N  Lincoln  Blvd.  Suite  280,  Oklahoma  City, 

OK  73105. 
4760  Portland  Road  NE.  Salem,  OR  97305- 

1760. 
PO  Box  3321.  Hanisborg,  PA  17105 

PO  Box  13325 

272  W  Exchange  Street,  Providence,  Rl  02903  .. 

1201    Main   Street,   Suite  810,   Columbia,   SC 

29201. 
Office  of  Health  Protection,  445  E  Capitol  Ave., 

Pierre,  SD  57501-3185. 
500  James  Robertson  Parkway.  Volunteer  Plaza, 

3rd  Floor,  NashviHe,  TN  37243. 
12675  Research  Bfvd,  Austin,  TX  78759 

5272  South  CoHege  Dr..  Munay,  UT  84123  


Department  of  Latwr  and  industry,  Montpeiier, 

VT  05620-3401. 
501  N  2nd  Street,  Richmond,  VA  23219-1321  .... 

Fire  Protection  Services,  4317  6th  Avenue  SE. 

PO  Box  48350,  Olympia,  WA  98504-8350. 
Inspection  Division,  2100  Washington  St.  E,  PO 

Box  51040,  Charleston,  WV  25305-0140. 
Safety  and  Buikting  Divlskin,  20  E  Washington 

Avenue,  Room  103,  Madison,  Wl  53707. 
Herschler  Building,  1st  Floor  West.  Cheyenne. 

WY  82002. 


Ptwne 


207/287-3473 

410/764-4324 

617/566-4500 

517/322-5469 

612/643-3093 

601/960-9013 

314/751-2930 

406/444-2050 

402/471-2027 

702/687-4290 

603/271-3294 

609/633-6115 
505/827-3786 

518/474-6746 

919/733-5435 

701/221-6147 

614/752-8200 

405524-9610 

503/378-3473 

717/783-5061 

809,725-3444 

401/277-2335 

803/896-9800 

605,773-3364 

615/741-2981 

512/918-7107 

801/284-6355 

802/828-2288 

804,'371-7153 

206'923-4535 

304,'558^191 

608/267-2496 

307777-7288 
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Fax 


207/287-5163 

410/764-4576 

617/'566-2600 

517/322-2908 

612/643-3095 

601/352-8314 

314/751-1744 

406/444-4722 

402/47)-3118 

702/687-5122 

60a'271-3903 

609/633-6134 
505/827-3778 

518*474-3240 

919/733-9076 

701/221-6145 

614752-7213 

405^24-9810 

503/373-1825 

717/772-6917 

401/773-1222 
803/896-9806 
605/77^-5904 
615,741-1583 
512/918-710C 
801/284-6351 
802/828-2288 
804<'371-7092 
206/493-2646 
304/558-2537 
606/267-2496 
307/777-7119 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-611S-6] 

National  Environmental  Latx>ratory 
Accreditation  Conference  (NEUkC) 

AOEHCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Conference  and 
Availability  of  Standards. 

SUftMARY:  The  Environmental  Protection 
Agency  will  hold  a  conference  on 
national  environmental  laboratory 
accreditation,  to  discuss  all  aspects  of 
accreditation  for  laboratories  performing 
analyses  to  demonstrate  compliance 
with  EPA  regulations.  The  conference  is 
open  to  the  public.  The  constitution  and 
the  draft  standards  are  being  published 
to  allow  time  for  review  before  the 
conference. 

DATES:  The  conference  will  be  held  on 
February  14-16. 1995.  All  meetings  will 
convene  at  9:00  am  and  adjourn  at  5:00 
pm.  except  Thursday,  February  16  when 
the  meeting  will  adjourn  at  3:00  pm. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency.  2799  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Conference  arrangements  are  being 
coordinated  by  TLI  Systems.  For 
information  on  registration,  hotel  rates, 
transportation,  and  reservations  call  Dan 
Dozier  of  TLI  Systems  at  301/718-2270 
to  receive  a  brochure.  If  you  have 
technical  questions  regarding  the 
conference  program  please  contact  one 
of  the  following  individuals:  Jeanne 
Hankins  Mourrain;  EPA;  Office  of 
Research  and  Development; 
Atmospheric  Research  and  Exposure 
Assessment  Laboratory  (MI>-77B); 
Research  Triangle  Park,  NC  27711; 
telephone  919/541-1120;  fax  919/541- 
7953,  or  Gary  Bennett;  EPA  Region  IV; 
Environmental  Services  Division; 
Athens.  GA  90605-2720;  telephone  706/ 
546-3287;  fax  706/546-3375  or  Kenneth 
Jackson,  Marge  Prevost,  and  Matt 
Caruso;  State  of  New  York;  Department 
of  Healdi;  PO  Box  509;  Albany.  NY 
12201-0509;  telephone  518/474-8519; 
fax  518/474-6184. 

SUPPLEMENTARY  INFORMATION: 
Laboratories,  the  regulated  community, 
laboralorj'  clients  and  the  regulatory 
agencies  have  experienced  difficulty 
under  the  current  system  of  laboratory 
accreditation.  In  response  to  complaints 
received  in  1990,  EP-ATi^s  been  working 
in  a  cooperative  venture  with  the  states 
and  the  public  to  develop  a  system 
which  would  surmount  many  of  the 
existing  problems. 
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Inl91 1,  the  Committee  on  National 
Accredi  ation  of  Environmental 
Laboratories  (CNAEL)  was  chartered  at 
the  reqi«st  of  EPA's  Deputy 
Administrator.  The  CNAEL  was  charged 
with  delbrmining  the  need  and 
advisablity  of  a  national  environmental 
laboratcvy  accreditation  program, 
alternatives  to  such  a  program,  and  the 
PA  in  any  program.  CNAEL  was 
'  of  members  from  the 
and  regulated  industry 
commuiiities.  academia,  other  federal 
agencies^  the  stales,  public 
environmental  interest  groups,  and 
privateficcrediting  bodies. 

CNAEL  identified  and  prioritized 
numerous  issues  which  were  of  concern 
to  each  c|f  the  affected  partie?  and 
reached  Agreement  on  an  overall 

statement;  to  achieve  data  of 
juality  in  a  cost  effective 
r'ifteen  alternative  solutions 
DObsd  and  evaluated  in  relation 
pblem  statement.  Multiple 
or  operation  of  a  program  were 
'  and  ranked.  In  addition,  the 
program  was  defined  in  terms 
of  environmental  regulations,  which 
laboratoi^es  should  be  included,  and 
which  adtivities/tests  would  be 
included!  Finally  CNAEL  identified  the 
elements  of  a  national  environmental 
laboratory  accreditationprogram  for 
purposeal  of  clarity.  At  the  conclusion  of 
its  delib^ations  CNAEL  recommended 
that  a  national  program  for  accreditation 
of  envircflimental  laboratories,  which 
includes  the  key  elements  of  on-site 
audits,  pi  irformance  evaluation  testing, 
and  data  audits,  be  implemented  by 
enlisting  itates  and/or  third  parties  to 
perform  fie  accrediting  function  with 
oversight  of  the  accrediting  bodies  by  a 
federal  aj  ency. 

In  orde  r  to  act  upon  the 
recomme  idations  of  CNAEL,  EPA 
convenec  the  State/EPA  Focus  Group, 
which  is  ;omposed  of  ten  states 
(Califom  a,  Colorado,  Florida, 
Marjlanc ,  Michigan,  New  Jersey,  New 
Mexico,  [  lew  York,  South  Carolina, 
Texas)  ar  d  eight  EPA  Offices  (Office  of 
Air  and  F  adiation.  Office  of 
Enforceni  snt  and  Compliance 
Assuranc ;,  Office  of  Prevention, 
Pesticidei  and  Toxic  Substances,  Office 
of  Researi  h  and  Development,  Office  of 
Regional  Operations  and  State/Local 
Relations  Office  of  Solid  Waste  and 
Emergent  y  Response,  Office  of  Water.^ 
Region  4)  The  Focus  Group  has 
develope(  a  set  of  draft  standards  based 
on  the  ISI )  25  Guidelines,  as  proposed 
by  CNAE  .,  and  a  constitution  for 
operation  of  the  National  Environmental 
Laborator  i  Accreditation  Conference 
(NELAC).  This  set  of  standards  and  the 
constituti  m  will  form  the  basis  for  the 
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discussions  at  the  NELAC  as  discussed 
below. 

The  NELAC  is  a  key  step  in 
implementing  the  solution  proposed  by 
CNAEL  and  has  the  potential  to 
influence  the  entire  environmental 
laboratory  commimity.  States  and 
federal  agencies  will  function  as  the 
decision  making  (voting)  members  of 
the  conference.  The  proposed  process  is 
to  modify  and  refine  the  set  of  draft 
standards.  Additions  and  modifications 
are  expected  to  be  made  during  the 
NELAC  committee  meetings  where  the 
comments  and  suggestions  of  all  sectors 
of  the  laboratory  community  will  be 
solicited  to  ensure  that  the  standards  are 
responsive  to  the  needs  of  the  public, 
are  practical  to  implement,  are 
scientifically  sound,  and  are  as  cost 
efficient  as  possible.  For  those  unable  to 
participate  directly  in  the  NELAC, 
written  conunents  can  be  submitted  to 
Jeanne  Mourrain. 

Once  agreement  is  reached  on  the 
standards,  the  states  may  voluntarily 
adopt  the  standards  and  would  have 
responsibility  for  ensuring  conformance 
with  the  standards.  Any  laboratory 
which  performs  analyses  to  demonstrate 
compliance  with  federal  environmental 
regulations  in  a  participating  state 
would  be  required  to  be  accredited 
under  the  state  regulations  and  would 
be  deemed  accredited  in  all  other 
participating  states.  EPA  would  provide 
oversight  of  state  accreditation  programs 
and  inspections  of  state  and  federal 
laboratories.  In  most  cases  the  states 
would  accredit  laboratories  only  within 
their  own  state.  However,  laboratories 
located  in  states  which  do  not 
participate  in  the  national  program 
could  seek  accreditation  from  another 
state  which  has  adopted  the  national 
standards. 

The  goal  of  the  program  is  to  accredit 
all  laboratories  which  perform 
environmental  analyses  for  compliance 
with  regulations.  Thscinformation  and 
status  of  these  laboratories  would  be 
readily  available  to  regulators,  clients, 
and  the  general  public.  Reciprocity 
would  be  easily  obtained  and  would  be 
granted  on  a  state-by-state  basis. 
Reciprocity  would  eliminate  duplicate 
on-site  inspections  and  performance 
evaluation  sample  testing.  Some  states 
may  have  supplemental  requirements 
required  by  state  law  which  exceed  the 
national  standards,  e.g.  some  states  have 
regulated  additional  compounds  for 
drinking  water,  which  might  require 
analysis  of  additional  performance 
evaluation  samples. 

A  fully  operational  national 
environmental  laboratory  accreditation 
program  would  enable  a  laboratory  to 
conduct  business  in  any  of  the  states  or    , 


territories,  with  minimal  disruption  of 
operations  and  lower  costs. 
International  acceptance  of  national 
accreditation  should  be  greatly 
facilitated.  The  capacity  of  laboratories 
for  all  types  of  enviroiunental  analyses 
would  be  included  in  the  scope  of  a 
national  program,  enabling  clients  of 
laboratories  to  readily  identify  the 
laboratories  which  could  perform  the 
needed  analyses. 

The  NELAC  will  provide  the 
opportunity  for  the  entire  laboratory 
community  to  voice  their  concerns, 
provide  advice  based  on  their 
professional  experience  and  effect 
positive  changes  in  the  current 
accreditation  process.  Among  those  who 
are  encouraged  to  attend  are  state  and 
federal  accrediting  and  laboratory 
agencies,  private  sector  laboratories,  the 
regulated  industry,  environmental 
interest  groups,  accrediting  bodies, 
academia,  and  the  general  public. 
Ramona  Trovato, 

Director,  Water  Enforcement  Division,  Office 
of  Enforcement  and  (Compliance  Assurance. 

National  Environmental  Laboratory 
Accreditation  Confierence 

Draft 

Constitution  and  Bylaws 

November  1994. 

Prepared  by  the  State/EPA  Focus  Group 
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Artii.lel — General 

This  Association  shall  be  known  as 
"The  National  Enviroiunental 
Laboratory  Accreditation  Conference" 
(NELAC)  and  is  sponsored  by  the 
United  States  Environmental  Protection 
Agency  (U  S.  EPA)  as  a  voluntary 
association  of  State  and  Federal 
Officials  for  the  purpose  of  establishing 
standards  to  consolidate  and  make  more 


uniform  the  laboratory  accreditation 
process 

Article  11 — Objectives 

The  objectives  of  the  National 
Environmental  Laboratory  Accreditation 
Conference  are: 

A.  Forum 

To  provide  a  national  fonmi  for  the 
discussion  of  all  questions  related  to 
standards  for  environmental  laboratory 
accreditation  by  officials  of  the  Federal 
Government  and  regulatory  officials  of 
the  States,  Commonwealths,  Territories 
and  Possessions  of  the  United  States, 
their  political  subdi\'isions,  and  the 
District  of  Columbia. 

B.  Mechanism 

To  provide  a  mechanism  to  establish 
policy  and  coordinate  activities  within 
the  Conference  on  matters  of  national 
and  international  significance 
pertaining  to  environmental  laboratory 
accreditation  standards. 

C.  Consensus 

To  develop  a  consensus  on  uniform 
standards,  laws,  regulations  and 
specifications  for  laboratory  inspections, 
•procedures,  criteria,  personnel 
qualification,  testing,  administrative 
procedures  and  enforcement. 

D.  Uniforrnity 

To  encourage  and  promote  uniformity 
of  requirements  and  methods  among 
jurisdictions. 

E.  Cooperation 

To  foster  cooperation  among 
regulatory  officers  and  between  them 
and  the  manufacturing,  industrial, 
business,  academic,  consumer,  and 
other  interests  affected  by  their  official 
activities. 

Article  III — Membership 

Membership  consists  of  two  classes: 

Active  Membership  Active 
membership  is  limited  to  officials 
actively  engaged  in  accreditation  of 
environmental  laboratories  or 
environmental  program  officials  who 
are  in  the  employ  of  the  Government  of 
the  United  States,  the  States,  the. 
Commonwealths,  the  Territories,  or  the 
Possessions  of  the  United  States,  or  the 
District  of  Columbia. 

Contributors  Contributors  comprise 
representatives  of  laboratories, 
manufacturers,  industry,  business, 
consumers,  academia,  laboratory 
a,ssociations,  industrial  associations, 
laboratory  accreditation  associations, 
and  other  persons  who  are  interested  in 
the  objectives  and  at;tivities  of  tho 
Conference. 
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Attide  IV— Officers 

Section  1— Ex  Officio  Officers 

A.  Director.  The  Director  of  the 
Environmental  Protection  Agency 
National  Environmental  Laboratory 
Accreditation  Program  is  the  ex  officio 
Director  of  the  Conference. 

B.  Executive  secretary.  The  Director  of 
the  Environmental  Protection  Agency 
National  Environmental  Laboratory 
Accreditation  Program  designates  a 
senior  member  of  the  Environmental 
Protection  Agency  who  is  thoroughly 
conversant  with  laboratory  accreditation 
to  serve  the  National  Conference  as  its 
Executive  Secretary. 

Section  2— Elective  Officers 

The  Elective  officers  of  the 
Conference  shall  be: 
Chair. 
Chair-Elect. 
Past-Chair, 
Treasurer,  and  6  members-at-lai]ge  to 

serve  on  the  NELAC  Board  of 

Directors. 

The  consecutive  reelection  of  a  Chair- 
Elect  is  prohibited,  the  Chair-Elect  shall 
not  serve  on  any  conunittee  other  than 
fhe  Board  of  Directors.  Should  the 
Chair-Elect  for  any  reasop  be  unable  or 
unwilling  to  be  installed  as  Chair,  his/ 
her  successor  shall  be  elected  in  the 
maniier  prescribed.  In  this  event,  the 
newly  elected  Chair-Elect  shall  be 
installed  as  Chair. 

A.  Eligibility.  1  Any  Active  Member 
in  good  standing  shall  be  eligible  to 
hold  any  office  provided  that  the 
individual  meets  the  other  requirements 
set  forth  in  the  Constitution  and  Bylaws. 

2.  The  Chair-Elect  will  be  elected  at 
the  Annual  Meeting  one  year  prior  to 
the  term  of  service  as  Conference  Chair. 
After  serving  one  year  as  Chair-Elect, 
the  incimibent  will  succeed  to  the  office 
of  Conference  Chair.  Only  a  state  official 
is  eligible  for  election  to  Chair-Elect 

B.  Nominations  and  elections.  1. 
Nominating  committee.  The  Chair  shall 
appoint  a  Nominating  Committee 
consisting  of  the  most  recent  active  Past 
Chair  as  Committee  Chair  and  six  (6) 
active  members,  to  be  geographically 
representative  insofar  as  possible. 

2.  Nominations,  a.  The  Nominating 
Committee  shall  submit  one  name  for 
each  elective  office  and  present  its 
recommendation  as  a  slate  to  the 
Conference. 

b.  Additional  nominations  for  officers 
may  be  made  from  the  floor  at  the 
Annual  Meeting  provided  that  prior 
consent  of  the  nominee  has  been 
obtained  in  writing  and  presented  to  the 
presiding  officer  at  the  time  of  the 
nomination. 
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3.  Elections.  Officers  shall  be  elecl^ 
during  a  designated  session  of  the 
Annual  N  leeting  by  a  formal  recorded 
vote  of  th  ?  members  in  attendance  and 
eligible  t(  i  vote  on  Conference  motions. 

4.  Tern  s  of  office,  a.  The  Chair,  Chair- 
Elect,  ami  Past  Chair,  shall  serve  for  a 
term  of  oi  le  year  or  until  their 
successoi  s  are  respectively  qualified 
and  elect!  d  or  appointed. 

b.  The '  'reasurer  will  serve  a  term  of 
three  yeai  s. 

c.  The !  ix  Board  of  Directors 
members'  at-large  shall  serve  for  3-year 
terms;  tw  » elected  each  year. 

d.  All  c  ^cers  shall  take  office 
immedial  sly  following  the  close  of  the 
Annual  K  eeting  at  wl^ch  they  were 
elected. 

5.  Fillii  g  vacancies.  In  case  of  a 
vacancy  i  i  any  of  the  elective  offices, 
the  Boart  of  Directors  shall  fill  the 
office  by  i  ippointment. 

Article  V-  -Appointive  Officials 

Section  1  -Officials,  Specific 

The  Coiiference  Chair  with  the 
approval  of  the  Board  of  Directors  will 
appoint  tie  following  officials: 
Parliamentarian 
Assistant  [Treasurer 

A  Apf^infment.  The  Conference 
Chair  shall  appoint  other  officials  to 
conduct  Conference  activities.  See 
Bylaws,  Article  V— Duties  of  the 
Officers  and  Article  VI— Committees. 

B.  Assumption  of  office.  All 
appointive  officials  shall  take  office 
immediately  following  appointment  and 
will  serve)  through  the  subsequent 
Aimual  ^eeting  of  the  Conference 
unless  otherwise  specified  by  the 
Conferem  e  Chair.  Constitution  or 
Bylaws. 

Article  Vi  -Meetings  of  the  Conference 

A  Annua  Meeting 

The  An  lual  Meeting  of  members  shall 
be  held  et  ch  year  The  agenda  for  this 
meeting  shall  include  the  election  of 
officers,  raports  from  the  various 
committers,  task  forces,  study  groups, 
and  the  TIeasurer.  other  items  pertinrait 
to  the  Conference,  and  presentation  to 
the  Memfafership  of  pending  issues 
requiring :  iction  by  vote. 

The  Alt]  mal  Meeting  may  include  the 
presentati|)n  of  technical  papers, 
discussioi  s.  displays,  or  other  events  at 
the  discre  ion  of  the  Board  of  Directors. 

B.  Interim  Meeting 

The  Interim  Meeting  of  the  Board  of 
Directors  ind  those  Standing 
Committois  designated  by  the  Chair 
shall  be  held  annually,  approximately 
six  month  i  prior  to  the  Aimual  Meeting 
lo  develof  the  agenda  and  committee 
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recommendations  for  presentation  to 
and  action  by  the  membership  at  the 
Annual  Meeting.  Draft  resolutions  and 
standards  regarding  environmental 
laboratory  accreditation  which  have 
been  published  in  the  Federal  Register 
and  commented  upon  are  discussed  and 
modified  as  appropriate  in  the  Interim 
Meeting. 

C  Special  Meetings 

1.  The  Conference  Chair  is  authorized 
to  order  a  meeting  of  the  Board  of 
Directors  at  any  time  deemed  necessary 
by  the  Chair  to  be  in  the  best  interest  of 
the  Conference. 

2.  Other  Committees  of  the 
Conference  are  authorized  to  hold 
meetings  at  times  other  than  the  Annual 
Meeting  or  Interim  Meeting  provided 
that: 

a.  such  meeting  or  meetings  have  been 
funded  in  the  Conference  budget 
approved  by  the  Board  of  Directors,  or 

b.  such  meeting  or  meetings  are 
approved  by  the  Chair  and  fimding  is 
available  within  the  approved  budget  or 
can  be  made  available. 

3.  A  quorum  shall  consist  of  a 
majority  of  the  eligible  voters. 

D.  Rules  of  Order 

The  rules  contained  in  Robert's  Rules 
of  Order  (Revised)  shall  govern  the  ' 
Conference  in  all  cases  to  which  they 
are  applicable,  and  in  which  they  are 
not  inconsistent  with  the  Constitution 
or  Bylaws  or  the  special  rules  of  the 
Conference. 

Article  HI— Fees  and  Dues 

The  annual  Membership  fees  and  the 
registration  fees  for  the  Annual  Meeting 
are  recommended  by  the  Conference 
Management  and  Funding  Committee 
and  shall  be  approved  (and  may  be 
revised)  by  a  majority  vote  of  the  Board 
of  Directors  at  any  official  meeting  of 
that  Committee. 

Article  VIU— Amendments  to  tlie 
Constitution 

This  Constitution  may  be  amended, 
added  to.  or  repealed  at  any  Annual 
Meeting  of  the  Membership  under 
normal  Conference  procedures. 
Proposed  changes  must  be  included  in 
the  agenda  of  the  Board  of  Directors  for 
the  Interim  Meeting,  published  in  the 
Recommendations  of  the  Board  of 
Directors  in  its  Tentative  Report,  and 
discussed  at  the  general  session  of  the 
Board  of  Directors  at  the  Annual 
Meeting  at  which  said  changes  will  be 
voted  upon.  Amendments  to  the 
Constitution  must  be  approved  by  a 
minimum  of  a  two-thiitls  vote  in  both       i 
the  House  of  Representatives  and  the 
House  of  Delei>ates.  ^ 
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Article  IX— Bylaws 


Section  1 — Supplementation  of 
Constitution 

This  Constitution  shall  be 
supplemented  by  Bylaws  which  shall 
detail  the\methods  of  operation  of  the 
ConferenoQ.  Such  Bylaws  shall  not  be 
inconsistent  with  the  provisions  of  the 
Constitution. 

Section  2 — Amendments  and  Repeals  of 
the  Bylaws 

The  Bylaws  may  be  amended  or 
repealed  in  the  same  manner  as 
prescribed  for  the  Constitution  (See 
Article  VIII). 

Section  3 — Renimibering 

The  Executive  Secretary  is  authorized 
to  renvunber  the  Articles  and  Sections  of 
the  Constitution  or  Bylaws  to 
accommodate  any  changes  made. 

Bylaws 

Article  I — Application  for  Membership 
Section  1 — Form  of  Application 

Each  application  for  membership  or 
contributorship  shall  be  submitted  to 
the  Executive  Secretary.  The  application 
shall  be  accompanied  by  the 
Membership  or  Contributor  fee.  The 
successful  applicant's  name  will  be 
added  to  the  Conference  mailing  list. 
Confirmation  of  Member  or  Contributor 
status  will  be  mailed. 

Article  11 — Fees,  Membership  Records 

Section  1 — Fees 

The  fees  for  annual  Membership, 
Contributorship.  as  well  as  the 
registration  fee  for  the  Annual  Meeting, 
are  established  by  the  Conference 
Management  and  Funding  Committee 
and  are  subject  to  approval  and  revision 
by  the  Board  of  Directors. 

Section  2 — Membership  Year 

Annual  membership  fees  shall  be 
payable  by  July  1  of  each  year  and  will 
cover  the  period  July  1  to  June  30  of  the 
following  year. 

Section  3 — Billing 

The  Executive  Secretary  shall  bill 
each  Member  and  Contributor  for  yearly 
dues  2  months  prior  to  the  expiration  of 
the  current  membership  year. 

Section  4 — Evidence  of  Membership  or 
Contributorship 

Membership  certificates  and  cards  of 
suitable  design,  bearing  thrinsignia  of 
the  Conference  shall  be  issued  to  the 
Members.  Contributor  certificates  of  a 
noticeably  differing  design  shall  be 
issued  to  the  Contributors.  The 
Executive  Secretary  shall  advise  the 


Treasurer  of  the  count  of  new  Members 
and  Contributors  and  will  forward  the 
membership  monies  for  deposit  in  the 
Conference  Account. 

Article  111 — Use  of  the  Insignia 

The  insignia  of  the  Conference  may  be 
used  or  displayed  only  by  members  of 
the  Conference  imless  expressly 
authorized  in  writing  by  the  Conference. 

Article  N— Board  of  Directors 

Section  1 — Membership 

A.  The  Board  of  Directors  consists  of 
the  Director,  Executive  Secretary,  Chair 
of  the  Conference,  Chair-Elect,  the  most 
recent  still  active  Past  Chair  of  the 
Conference,  the  Treasurer,  and  the  six 
at-large  members. 

B.  The  Nominating  Committee  in 
recommending  candidates  for  the  Board 
of  Directors  shall  consider  regional 
representation. 

C.  The  term  of  the  Board  of  Directors 
runs  from  the  adjournment  of  the 
Annual  Meeting  at  which  its  members 
are  elected  (or  appointed)  through  the 
succeeding  Annual  Meeting  of  the 
Conference. 

Section  2 — ^Duties 

A.  The  Board  of  Directors  has 
leadership  responsibility  for  the 
conference  and  is  charged  with  guiding 
the  Conference  in  its  primary  mission  of 
establishing  standards  for  the 
accreditation  of  environmental 
laboratories. 

B.  It  generates  the  constitution  and 
bylaws  of  the  Conference,  presents 
amendments,  proposes  changes  in 
organizational  structure,  and  defines 
roles  and  responsibilities  as  appropriate, 
for  approval  of  the  membership. 

C.  It  establishes  administrative 
procedures  and  policy  on  internal 
matters  and  serves  as  the  poUcy  and 
coordinating  body  in  matters  of  national 
and  international  significance. 

D.  It  holds  accountable,  reviews,  and 
approves  actions  of  all  Committees. 

E.  It  utilizes  the  Standing  Committees 
to  resolve  technical  criteria  issues 
regarding  laboratory  accreditation. 

F.  It  acts  for  the  Conference  in  all 
routine  or  emergency  situations. 

G.  It  authorizes  interim  meetings  of 
Conference  Committees  as  necessary. 

H.  It  fills  any  vacancy  in  any  elective 
office  of  the  Conference  caused  by 
death,  resignation  or  retirement  from 
active  official  service. 

I.  It  brings  recommendations  to  the 
Conference  for  consideration  and  action 
as  appropriate. 


AHicle  V— Duties  of  the  Officers 

Section  1 — Chair 

The  Conference  Chair  is  the  principal 
presiding  officer  at  the  meetings  of  the 
Conference  and  of  the  Board  of 
Directors,  makes  appointments  to  the 
several  standing  and  administrative 
committees,  and  appoints  other 
Conference  officials  to  serve  during  his 
or  her  term  of  office.  All  appointments 
will  be  made  with  the  consent  of  the 
Board  of  Directors. 

Section  2 — Chair-Elect 

The  Chair-Elect  will: 

A.  ser\'e  as  acting  Chair  of  the 
Conference  and  the  Board  of  Directors 
in  the  event  that  the  Chair  is  unable  to 
carry  out  the  duties  of  that  office; 

B.  perform  other  duties  assigned  by 
the  Conference  Chair,  including 
presiding  over  sessions  of  the  meetings 
of  the  Conference  as  assigned  by  the 
Conference  Chair  and  assisting  the  Chair 
in  the  discharge  of  his  or  her  duties;  and 

C.  ser\  e  on  the  Board  of  Directors. 

Section  3 — Past  Chair 

The  most  recent  still-active  Past  Chair 
will  serve  on  the  Board  of  Directors  and 
as  Chair  of  the  Nominating  Committee 
and  perform  such  duties  as  may  be 
assigned  by  the  Board  of  Directors.  The 
Conference  Past  Chair  may  preside  over 
sessions  of  the  meetings  of  the 
Conference  as  assigned  by  the 
Conference  Chair  and  assist  the  Chair  in 
the  discharge  of  his  or  her  duties. 

Section  4 — Executive  Secretary- 

The  Executive  Secretary'  acts  as  the 
executive  officer  of  the  Conference,  the 
secretary  and  executive  officer  of  the 
Board  of  Directors,  and  the  non-\  oting 
"^ecretan,-  to  each  standing  committee; 
kelSps  the  records  of  the  proceedings  of 
the  meetings  and  manages  the 
conference  administration  as  prescribed 
in  its  administrative  procedures. 

Section  5 — ^Treasurer 

The  Treasurer  receives  and  accounts 
for  all  monies  collected  and  pays  all 
Conference  bills  certified  by  the 
Conference  Management  and  Funding 
Committee  as  correct.  The  Treasurer  is 
an  ex  officio  member  of  the  Conference 
Management  and  Funding  Committee. 

Section  6 — Assistant  Treasurer 

The  Assistant  Treasurer  shall  assist 
the  Treasurer  in  the  discharge  of  his  or 
her  duties. 

Section  7 — Parliamentarian 

The  Parliamentarian  shall  assist  in 
assuring  meetings  of  the  Conference  are 
conducted  according  to  Robert's  Rules      j 
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of  Order  and  any  special  rales  adopted 
by  the  Conference. 

Article  VI— Committees 

Section  1 — General 

Each  administrative  committee  will 
consist  of  five  Active  Members  (except 
the  Contributors  Committee)  appointed 
by  the  Chair  of  the  Conference  to  serve 
appropriate  terms  oa  a  rotating  basis  or 
until  a  successor  is  appointed.  All 
committee  members  will  be  appointed 
the  initial  year  for  appropriate  staggered 
terms  to  allow  for  subsequent 
appointment  to  Kill  terms. 

Except  for  the  Nominating  Committee, 
whose  chair  will  be  the  Conference  Past- 
Chair,  each  committee  annually  selects 
one  of  its  members  to  serve  as  its  chair, 
who  may  succeed  himself  or  herself. 

Each  standing  committee  will  consist 
of  five  members  elected  from  the  Active 
membership  of  the  Conference  to  serve 
5  years  with  one  member  being  elected 
each  year.  All  committee  members  shall 
be  elected  during  a  designated  session 
of  the  Annual  Meeting  by  a  formal 
recorded  vote  of  the  members  in 
attendance  and  eligible  to  vote  on 
Conference  moticms. 

When  necessary,  an  appointment  will 
be  made  to  any  of  the  standing 
committees  to  fill  a  vacancy  caused  l^ 
death,  resignation  or  retirement  from 
active  service  by  a  coomuttee  member. 
The  appointment  is  for  the  imexpired 
portion  of  the  member's  term. 

Section  2 — ^Administrative  Committees 

A.  Terms.  1.  Conference  Management 
and  Funding  Committee.  The  term  of 
service  will  be  three  years;  two  members 
to  be  ^^inted  each  of  two  years  and 
one  the  third  year. 

2.  NaniniOing  Committee.  The  chair 
shall  be  the  Conference  Past  Chair.  Four 
members  shall  be  appointed  annually  to 
serve  one  year. 

3.  Membership  Committee.  The  term 
of  service  will  be  two  years.  Two 
members  will  be  appointed  one  year 
and  three  the  alternate  year. 

4.  Auditing  Committee.  The  term  of 
service  wilt  be  three  years.  Two 
members  are  to  be  appointed  in  each  of 
two  years  and  one  in  the  third  year. 

5.  Liaison  Committee.  The  term  of 
service  will  be  three  years.  Two 
members  are  to  be  appointed  in  each  of 
two  years  and  one  in  the  third  year. 

6.  Contribu/ors's  Committee.' This 
committee  will  consist  of  five 
contributors  to  serve  two  years.  Three 
members  will  be  appointed  one  year 
and  two  in  alternate  years. 

B.  Duties.  1.  Conference  Management 
and  Funding  Committee.  This 
committee  prepares  the  annual  budget 


for  apprtn^  by  the  Board  of  Directors, 
sets  and  collects  annual  membership 
fees  and  cooference  registration  fees, 
selects  the  place  and  dates  of  each 
Annual  ani  interim  Meeting  of  the 
Council  anU  manages  the  logistic  details 
of  the  Inteiim  and  Annual  meeting, 
certifies  to  khe  Treasurer  the  correctness 
of  bills  subinitted  to  the  Conference  for 
pa)rment.  and  pubhcizes  the  Annual 
and  Interiii  Me^ings.  The  Treasurer  is 
an  ex-officio  member  of  this  committee. 

2.  Nominating  Committee.  This 
committee  presents  a  slateybf  nominees 
for  all  elecfve  ofiices  at  the  Annuri 
Meeting.  T»e  names  of  these  nominees 
shall  appev  in  the  report  of  the 
Nominatin|  Committee  and  be 
publi^ied  ii  the  Conference 
Announcer  lent. 

3.  Memb*  trship  Committee.  This 
conunittee  nitiates  membership 
invitations  and  publicizes  the 
Conference,  to  prospective  members. 
This  committee  also  provides 
coordinaticpi  and  participation  of 
Contributols  in  all  aHairs  of  the 
Conferenc8| 

4.  Fiscal,  \uditing  Committee.  This 
committee ,  irranges  for  annual  audits  of 
the  Confere  ice  books.  This  committee 
reviews  am  it  reports  to  the  Board  of 
Directory  «i  ith  recommendations  as 
necessary  ti  \  resolve  discrepant  audit 
finding  or  recommendations. 

5.  Ltaisoi  Committee.  This  committee 
provides  liaison  with  international 
organizations,  federal  agencies,  other 
groups  and  organizations.  This 
committee  trovides  and  solicits 
infomiatioq  and  develops  a  spirit  of 
coopevation  between  f4ELAC  and  other 
organizations. 

6.  Conttmitor's  Committee.  This 
committee  terves  as  the  focal  point  for 
the  Contributors.  It  solicits  information 
fit>m  and  plovides  feedback  to  the 
ContributoB  and  acts  as  liaison  to  the 
Board  of  Di;  ectors  on  Contributor 
matters. 

Section  3— Standing  Committees 

A.  General.  Standing  Committee 
members  se  rve  for  five  years,  one 
member  bei  ig  appointed  armually. 

B.  Ehitiesil.  Program  Structure 
Committee.  This  committee  shall 
develop  modifications  to  the  scope, 
structure,  ai  d  requirements  to  the  tiers 
and  fields  a  '  testing. 

2.  The  Ac  Tredipng  Authority 
Committee.  This  committee  provides 
the  standards  used  by  EPA  to  approve 
state  authorities. 
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3.  Qualitjt  Systems  Committee.  This 
committee  t  stablishes  and  keeps  current 
the  key  eleiienU  of  QA/QC,  including 
record  keeping  and  staffing 

requiremen  »,  The  committee  also 
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defines  uniform  standards  for  each  of 
the  elements  of  QA/QC. 

4.  Performance  Evaluation  Testing 
Committee.  This  committee  determines 
the  requirements  for  the  Performance 
Evaluation  Program,  generates  the 
standards  for  the  Performance 
Evaluation  samples,  provides  criteria  for ' 
selection  of  tjje  provider  of  the 
Performance  Evaluation  samples  and 
provides  and  updates  the  protocol  for 
the  use  of  the  Pertbrmance  Evaluation 
Program  in  the  accreditation  of 
laboratories. 

5.  On-Site  j\ssessment  Committee. 
This  committee  determines  the  training 
and  experience  requirements  of  the 
assessors,  establishes  the  frequency  of 
inspection,  generates  the  procedures  for 
on-site  visits  and  publishes  these 
standards  in  a  National  Environmental 
Laboratory  Accreditation  Manual. 

6.  Accreditation  Process  Committee. 
This  committee  generates  and  develops 
modifications  for  the  accreditation 
process  of  environmental  laboratories, 
including  the  requirements  for 
accreditation,  procedures  for 
suspension,  tevocation  and  denial  of 
accreditation,  relative  roles  and 
responsibilities  of  laboratories  and 
appeal  processes.  This  committee 
considers  matters  concerning 
reciprocity  of  accreditation  and 
estid>lishes  the  process  for  the  approval 
of  state/federal  accrediting  authorities. 

7.  Regulatory  Committee.  This 
committee  provides  the  Standing 
Committees  with  current  information  on 
federal  regulations  that  impact 
laboratory  testing.  This  committee 
annually  presents  a  report  for 
conference  action.  Its  scope  embraces  all 
matters  regarding  the  development  and 
interpretation  of  uniform  laws  and 
regulations,  the  study  and  analysis  of 
bills  for  legislative  enactment,  and  the 
establishment  and  maintenance  of 
published  guidefines  and  other  effective 
means  of  encouraging  uniformity  of 
interpretation  and  application  of 
laboratory  requirements.  The  Regulatory 
Committee  shall  also  provide  uniform 
language  to  assist  states  in  adopting  the 
standards  in  state  statutes. 

Section  4 — Special  Committees,  Task 
Forces,  and  Study  Croups 

Special  committees,  task  forces,  and 
study  groups  may  be  established  by  the 
Conference  Chair  as  the  need  arises  or 
as  requested  by  the  Conferenca 
Members  will  be  appointed  from  the 
Active  Members  for  as  long  as  deemed 
appropriate.  Upon  completion  of  its 
assigned  task,  such  bodies  shall  bo 
dissolved  by  the  Chair  of  the 
Conference.  ^ 


Section  5— Subcommittees 

Upon  request  of  a  committee,  the 
Conference  Chair  may  appoint  a 
subcommittee(s)  to  assist  the  committee 
in  fulfilling  its  responsibilities. 

Article  VII — Voting  System 

All  questions  before  a  meeting  of  the 
Conference  that  are  to  be  decided  by  a 
formal  recorded  vote  of  the  Active 
Members  are  voted  upon  in  accordance 
with  the  following  voting  structures  and 
procedures. 

Section  1 — House  of  Representatives 

A.  Official  Designation.  This  body  of 
officials  shall  be  known  as  the  "House 
of  Representatives." 

B.  Composition.  1.  Each  State  is 
authorized  one  official  to  serve  as  its 
representative  at  the  annual  meeting  of 
National  Environmental  Laboratory 
Accreditation  Conference.  The  state 
representative  shall  be  the  Director  of 
tlie  State  Environmental  Laboratory 
Accreditation  Program  or  the  highest 
level  technically  competent  scientist 
knowledgeable  about  environmental 
laboratory  analysis  and  accreditation,  or 
his/her  designee. 

2.  Each  of  seven  EPA  Assistant/ 
Associate  Administrators  (OSVVER, 
OAR,  ORD.  OW,  OPPTS,  OECA.  and 
OROSLR)  or  his  or  her  designee  may 
appoint  two  members,  one  from 
headquarters  and  one  from  an  EPA 
region. 

3.  Each  other  participating  federal 
agency  with  responsibilities  in  the 
environmental  laboratory  field  is 
authorized  to  appoint  one  official  to  the 
House  of  Representatives. 

C.  Methoa  of  Designation.  Each 
representative  is  specified  annually  to 
the  Board  of  Directors  120  days  before 
the  NELAC  Annual  Meeting. 
Accommodation  may  be  made  for 
exceptions  to  this  deadline.  An  alternate 
should  be  named  prior  to  the  Annual 
Meeting  in  case  the  designated 
representative  cannot  attend. 

Section  2 — House  of  Delegates 

A.  Designation.  All  other  State  and 
Federal  environmental  officials  (those 
not  sitting  in  the  House  of 
Representatives)  are  grouped  as  a  body 
known  as  the  "House  of  Delegates".  The 
number  of  potential  members  is  not 
limited. 

B.  Requirements.  No  other  special 
requirements  apply. 

Section  3 — Voting  Rules 

A.  Proxy  votes.  Proxy  votes  are  not 
permitted.  Since  issues  and 
recommendations  in  the  committees' 
interim  reports  are  ofien  modified  and 
amended  at  the  Annual  Meeting,  the 


attendance  of  officials  at  the  NELAC 
Annual  Meeting  and  voting  sessions  is 
vital. 

B.  Method.  All  voting  is  by  show  of 
hands,  standing  vote  or  madiine 
(electronic).  There  shall  be  no  voice 
voting.  No  abstentions  are  permitted. 
NELAC  Aimual  Meeting  and  voting 
sessions  are  mandatory. 

C.  Timing.  Voting  by  both  Houses  is 
simultaneous. 

D.  Recording.  The  voting  system  is 
designed  to  record  the  votes  of  the 
Representatives  whether  an  electronic 
system,  show  of  hands,  standing  vote  or 
other  method  capable  of  being  tallied  is 
used. 

E.  Applicability.  These  prfxedures 
(rules)  apply  only  to  the  Annual 
Meetings  of  NELAC.  However,  only 
active  members  are  permitted  to  vote  in 
committee  or  o^her  meetings. 

Section  4 — Committee  Reports 

Alternatives  that  may  be  used  in 
voting  on  the  reports-. 

A.  vote  on  the  entire  report; 

B.  vote  on  grouped  items  or  sections;  or 

C.  vote  on  individual  items,  according 
to 

1.  committee  discretion,  or 

2.  on  request  by  a  voting  delegate, 
with  the  support  of  10  others. 

Section  5 — Floor  Amendments 

A.  Amendments.  Committee  chairs 
are  allowed  to  offer  amendments  on  the 
day  of  voting  to  make  editorial  changes 
in  their  final  reports. 

B.  Changes.  Substantive  changes  can 
be  made  at  the  request  of  House  of 
Representatives  or  House  of  Delegates 
members  and: 

1.  A  majority  of  the  voting  delegates 
of  each  House  must  vote  favorably 
before  a  proposed  amendment  can  be 
accepted  for  debate. 

2.  A  two-thirds  favorable  vute  of  each 
House  on  the  amendment  is  required  for 
passage  (the  requirement  for  the 
minimum  number  of  votes  in  both 
Houses  also  applies). 

Section  6 — Seating 

A.  Arrangement.  The  seating 
arrangement  for  voting  sessions  is 
shown  in  Figure  1. 

B.  Supervision.  The  members  of  the 
Board  of  Directors  will  control 
placement  and  movement  of  delegates. 
The  Executive  Secretary  will  count 
votes. 

Section  7 — ^Voting 

At  the  conclusion  of  debate  on  a 
motion,  there  shall  be  a  call  for  the  vote 
by  a  show  of  hands,  standing,  electronic 
count,  or  other  tally  method. 

A.  Minimum  Votes.  1.  House  of 
Representatives.  A  minimum  of  one-half 


the  participating  agencies  must  cast 
their  votes  in  favor  of,  or  in  opposition 
to  an  issue  for  the  vote  to  be  considered 
official. 

2.  House  of  Delegates.  A  minimum 
number  of  votes,  equivalent  to  one-half 
the  number  of  participating  agencies, 
must  be  cast  in  favor  of,  or  in  opposition 
to  an  issue  for  the  vote  to  be  considered 
officiaL 

B.  Motion  accepted.  1.  If  the 
minimum  number  of  members  of  the 
Hous9tf  Representatives  votes  Yea;  and 
if 

2.  A  majority  of  the  members  of  the 
House  of  Delegates  votes  Yea  (the 
minimum  number  of  Yea  votes 
required).  If  the  minimum  number  of 
votes  required  to  pass  or  fail  an  issue  is 
not  cast  in  the  House  of  Delegates,  the 
issue  will  be  determined  by  the  vote  of 
the  House  of  Representatives. 

C.  Motion  rejected.  1.  If  the  minimum 
number  of  members  of  the  House  of 
Representatives  votes  Nay. 

and  if 

2.  A  majority  of  the  members  uf  the 
House  of  Delegates  votes  Nay  (the 
minimum  number  of  Nay  votes 
required).  Should  a  tie  vote  occur,  or  if 
the  minimum  number  of  votes  required 
to  pass  or  fail  an  issue  is  not  cast  in  the 
House  of  Delegates,  the  issue  will  be 
determined  by  the  vote  of  the  House  of 
Representatives. 

D.  Split  or  tie  vote.  When  the  two 
Houses  split  on  an  issue  or  the 
minimum  nimiber  of  votes  supporting 
or  opposing  an  issue  is  not  obtained  in 
the  House  of  Representatives,  the  issue 
is  returned  to  the  standing  committee 
for  further  consideration. 

The  committee  taay  drop  the  issue  or 
reconsider  it  for  submission  the 
following  year.  The  issue  cannot  be 
recalled  for  another  vote  at  the  same 
Annual  Meeting. 

Section  8 — Procedures 

The  Conference  officers  and 
committees  observe  in  all  procedures 
the  principles  of  due  process — ^the 
protection  of  the  rights  and  interests  of 
affected  parties;  specifically,  they  (a) 
give  reasonable  advance  notice  of 
contemplated  committee  studies,  items 
to  be  considered  for  committee  action, 
and  tentative  or  definite 
recommendations  for  Conference  action, 
for  the  information  of  all  parties  at 
interest,  and  (b)  provide  that  all 
interested  parties  have  an  opportunity 
to  be  heard  by  committees  and  by  the 
Conference. 

Section  9 — Changes  in  Organization  and 
Procedure 

Proposals  for  changes  in  organization 
or  procedure  of  the  Conference  are  not 
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1.0  Policy  and  Strucfure 

1.1  Introduction 

The  Committee  on  National 
Accreditation  of  Environmental 
Laboratories  (CNAEL)  in  its  final  report 
of  September  1992  recommended  the 
establishment  of  a  national 
environmental  laboratory  accreditation 
program  (NELAP).  The  States  function 
as  the  primary  accrediting  authorities 
and  may  contract  with  a  third  party  as 
the  accrediting  body  for  purposes  of 
carrying  out  some  parts  of  the 
accrediting  functions,  e.g.  on-site 
inspections.  As  accrediting  authorities, 
the  states  would  maintain  the  authority 
to  grant  accreditation,  enforce 
compliance,  etc.  EPA  shall  oversee  and 
approve  the  state's  compliance  v«th  all 
standards  applicable  to  an  accrediting 
authority.  The  recommended  key 
elements  for  NELAP  include  on-site 
assessments,  performance  evaluation 
testing,  and  data  audits.  To  achieve  the 
stated  goals  of  the  CNAEL  report,  it  is 
proposed  to  establish  a  National 
Environmental  Laboratory  Accreditation 
Conference  (NELAC),  which  is  modeled 
after  the  National  Conference  on 
Weights  and  Measures.  NELAC 
membership  shall  be  voluntary  and 
shall  be  open  to  environmental 
laboratory  accrediting  authorities.  The 
NELAC  shall  serve  as  the  organization 
that  shall  establish  and  modify  the 
accreditation  standards.  Broad 
participation  in  NELAC  shall  identify 
laboratories  which  are  capable  of 
providing  reliable,  imiform  laboratory 
data  which  are  acceptable  to  both 
Federal  and  State  environmental 
programs.  National  accreditation 
standards  and  procedures  shall  provide 
a  level  playing  field  where  reciprocity 
among  the  States  in  environmental 
laboratory  accreditation  shall  be 
practicable.  The  creation  of  a  National 
Environmental  Laboratory  Accreditation 
Program  allows  coordination  of  the 
current  accreditation  activities  of 
different  States  or  other  governmental 
agencies,  and  reduces  the  number  of  on- 
site  inspections,  performance  evaluation 
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accredita  ion  operations  of  the  States, 

requires  minimimi  outlay  of  State  and 

Federal  funds  to  implement,  and  that  is 

self  supporting. 

1 .2  Pur  tose  of  the  Conference 

The  Na  donal  Environmental 
Laboratoi  y  Accreditation  Conference 
shall  be  a  standards  setting  body. 
NELAC  shall,  through  the  process 
described,  estabUsh  consensus  uniform 
standards  on  which  the  national 
accreditajion  program  shall  be  based. 
These  uniform  standards  shall  include, 
but  are  n^t  limited  to,  quality  systems, 
performance  evaluation,  audit  programs, 
and  otheij  key  elements  as  established 
by  the  striding  committees  of  NELAC. 
It  is  NOTsthe  purpose  of  NELAC  to 
function  as  an  accrediting  body,  oversee 
or  approw  accrediting  bodies,  or 
administer  any  of  the  main  elements  of 
the  accreaitation  program. 

1.3  StnM:ture  of  the  Conference 
The  str^ctiue  of  the  Conference  is 

shown  inlFigure  1-1.  The  Board  of 
Directors  bhall  assume  the  overall 
supervise^,  administrative,  and 
procedural  duties.  The  Standing 
Committoes  and  Administrative 
Committ^s  are  overseen  by  the  Board 
of  Directqrs.  The  Standing  Committees 
shall  receive  input  regarding  standards 
and  test  ptxredures,  then  process  this 
input  into  resolutions  which  shall  be 
put  beforf  the  Membership  at  the 
Annual  Conference.  These  resolutions 
shall  be  vbted  on  by  Active  Members. 
The  non-f  oting  Contributors  shall  also 
have  the  dpporttmity  to  make 
presentations  and  comments  on  the 
resolutions  throughout  the  process  and 
at  the  Antual  Conference.  The  NELAC 
may  also  lake  into  consideration  advice 
and  comiment  provided  to  the 
Environmental  Protection  Agency 
through  tke  Environmental  Laboratory 
Advisory  board  (ELAB)  chartered  under 
the  Federal  Advisory  Committee  Act 
(FACA).  The  composition  and 
relationstiips  of  these  bodies  is 
described!  below. 

ThL 


1.3.1 

The 
ConferenOe 
most 

Treasurer, 
&ximthe 
year  si 
be 

as  the 
1.4.1),  an( 


Board  of  Directors 

Boird  of  Directors  consists  of  the 
Chair,  the  Chair-Elect,  the 
It  still  active  Past  Chair,  the 
six  members  elected  at  large 
i  ctive  membership  (to  serve  3- 
g  jred  terms),  an  EPA  official  to 
appoir  ted  by  the  EPA  Administrator 
NEIAP  Director  (see  section 

an  Executive  Secretary  to  be 


stagg  ired 


named  by  the  Director.  The  Board  of 
Directors  serves  as  a  policy  and 
coordinating  body  in  matters  of  national 
and  international  significance.  The 
Board  of  Directors  also  makes  interim 
policy  decisions  when  necessary  before 
the  Voting  Delegates  have  an 
opportunity  to  vote  on  the  issues  in 
question. 

1.3.2  The  Environmental  Laboratory 
Advisory  Board 

The  ELAB  consists  of  nine  members 
composed  of  eight  nongovernmental 
representatives  and  chaired  by  an  EPA 
representative.  The  members  may  be 
selected  from  a  slate  of  nominees 
prepared  by  the  Contributors' 
Committee.  This  FACA  board  advises 
the  EPA  on  matters  affecting  the 
interests  of  the  contributors' and  other 
interested  parties. 

1.3.3  The  Committees 

The  committees  are  the  Standing 
Committees  and  the  Administrative 
Committees.  Both  are  overseen  by  the 
Board  of  Directors. 

1.3.3.1    The  Standing  Committees 

These  committees  each  consist  of  five 
members  elected  from  the  Active 
Membership  of  the  Conference.  They 
serve  five  years  and  one  new  member  is 
elected  each  year.  The  committee  elects 
a  chair.  The  committees  shall  generate 
standards  and  policies  for  which  they 
have  responsibility  to  be  presented  at 
the  annual  Conference  for  vote.  The 
conunittees  shall  receive  input  via 
comments  and  presentations  at  the 
interim  and  annual  conferences.  The 
committees  shall  draft  resolutions 
which  shall  be  published  by  EPA  in  the 
Federal  Register.  The  committees  shall 
prepare  and  arrange  timely  agendas  for 
Interim  Meetings  and  Aimual 
Conferences. 

The  Program  Structure  Committee. 
This  conmiittee  shall  develop 
modifications  to  the  scope,  structure, 
and  requirements  to  the  tiers  and  fields 
of  testing. 

The  Accrediting  Authority  Committee. 
This  committee  provides  the  standards 
used  by  EPA  to  approve  state 
authorities. 

The  Quality  System  Committee.  This 
conunittee  shall  establish  and  keep 
current  the  key  elements  of  a  quaUty 
system  including  record  keeping  and 
staffing  requirements.  The  Committee 
shall  also  define  uniform  standard 
criteria  for  each  of  the  elements  of  the 
quality  system. 

The  Performance  Evaluation  Program 
Committee.  This  committee  shall 
determine  the  requirements  for  the 
Performance  Evaluation  Program.  The 
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committee  shall  generate  the  standards 
for  the  Performance  Evaluation 
Samples,  provide  criteria  for  selection  of 
the  provider  of  the  Performance 
Evaluation  Samples,  and  provide  and 
update  the  protocol  for  the  use  of 
Performance  Evaluation  Program  in  the 
accreditation  of  laboratories. 

The  On-Site  Assessment  Committee. 
This  committee  shall  establish  the 
training  and  experience  requirements  of 
the  assessors;  establish  the  frequency  of 
inspections;  and  generate  the 
procedures  for  on-site  visits. 

The  Accreditation  Process  Committee. 
This  committee  shall  establish  and 
develop  modifications  for  the 
accreditation  process  including  the 
requirements  for  accreditation; 
procedural  requirements  for  suspension, 
revocation  and  denial  of  accreditation; 
relative  roles  and  responsibilities  of 
laboratories;  and  appeal  processes.  The 
Committee  considers  matters 
concerning  reciprocity  of  accreditation. 

The  Regulatory  Committee.  This 
committee  provides  the  Standing 
Committees  vdth  current  information  on 
Federal  regulations  which  affect  the 
testing  that  the  laboratories  do.  The 
Regulatory  Committee  annually  presents 
a  report  for  Conference  action.  Its  scope 
embraces  all  matters  regarding  the 
development  and  interpretation  of 
uniform  laws  and  regulations;  the  study 
and  analysis  of  bills  for  legislative 
enactment;  and  the  establishment  and 
maintenance  of  pubUshed  guideUnes 
and  other  effective  means  of 
encoiu'aging  uniformity  of  interpretation 
and  appUcation  of  laboratory 
accreditation  laws  and  regulations.  This 
committee  shall  develop  language 
which  shall  assist  the  states  in  the 
preparation  and  adoption  of 
standardized  statutes  and  regulations. 

1.3.3.2    The  Administrative 
Committees 

The  Administrative  Committees,  with 
the  exception  of  the  Contributors 
Committee,  shall  consist  of  members 
appointed  from  the  active  membership, 
llie  functions  and  the  responsibilities  of 
the  Administrative  Conmiittees  are 
described  below. 

The  Nominating  Committee.  The 
Nominating  Committee  annually 
presents  a  slate  of  nominees  for  all 
elective  oflices  at  the  national  armual 
conference. 

The  Conference  Management  and 
Funding  Committee.  This  committee 
sets  aimual  membership  fees  and 
conference  registration  fees,  manages 
the  logistical  details  of  the  interim 
meetings  and  annual  conferences, 
prepares  an  annual  budget  for  the 
Conference  to  be  submitted  for  approval 


to  the  Board  of  Directors,  and  publicizes 
the  interim  meetings  and  aimual 
conferences.  The  Treasurer  shall  be  an 
ex-officio  member  of  this  committee. 

The  Membership  Committee.  This 
committee  initiates  membership 
invitations  and  publicizes  the 
Conference  to  prospective  members. 
The  committee  also  provides 
coordination  and  participation  of 
Contributors  in  all  affairs  of  the 
Conference. 

The  Fiscal  Auditing  Committee.  This 
committee  is  responsible  for  the 
conduct  and  review  of  the  annual  audit 
of  the  Conference  and  shall  report  such 
findings  to  the  Board  of  Directors.  It  also 
audits  the  Treasurer's  books  annually. 

The  Liaison  Committee.  This 
committee  shall  provide  liaison  with 
other  federal  agencies  such  as  the 
Department  of  Energy  and  the 
Efepartment  of  Defense.  In  addition  this 
conunittee  shall  provide  liaison  writh 
other  national  and  international 
standard  setting  bodies  such  as  the 
National  Institutes  of  Standards  and 
Technology  (NIST)  and  the  International 
Orgenization  for  Standardization  (ISO). 
The  function  of  this  committee  is  to 
provide  and  solicit  information  and 
develop  a  spirit  of  cooperation  between 
NELAC  and  outside  organizations. 

The  Contributors  Committee.  This 
committee  is  composed  of  five 
Contributors.  Its  function  is  to  serve  as 
a  focal  point  for  the  Contributors.  The 
committee  shall  propose  a  slate  of 
candidates  to  the  EPA  as  potential 
appointees  to  the  ELAB.  It  solicits 
information  from  and  provides  feedback 
to  the  Contributors. 

1.3.4    The  Membership 

The  Membership  consists  of  two 
classes — Active  Members  and 
Contributors. 

Active  Membership.  Active 
membership  is  limited  to  State  and 
Federal  Officials.  The  Active  Members 
may  vote  and  serve  on  the  Committees. 
At  the  annual  conference  the  voting 
Members  are  divided  into  a  House  of 
Representatives  and  a  House  of 
Delegates.  The  House  of  Representatives 
is  composed  of  one  officially  designated 
State  Representative  from  each  State  or 
Territory,  two  representatives  from  each 
of  seven  EPA  Assistant/ Associate 
Administiators  (OSWER,  OAR,  ORD, 
OW,  OPPTS,  OECA.  and  OROSLR),  and 
one  officially  designated  Federal 
Representative  from  each  other 
participating  federal  program.  The  state 
representative  should  be  the  director  of 
the  state  environmental  laboratory 
accreditation,  or  a  high  level  technically 
competent  scientist  who  is 
knowledgeable  about  environmental 


laboratory  analysis  and  accreditation 
programs,  or  his  or  her  designee.  The 
Federal  Representative  is  designated  by 
the  appropriate  person  in  chaige  of  the 
federal  program.  All  other  State  and 
Federal  Officials  are  grouped  as  a  body 
known  as  the  House  of  Delegates. 

Contributors.  The  contributors  are  all 
other  interested  parties  and  groups. 
They  include,  but  are  not  limited  to, 
laboratory  persormel,  industry 
representatives,  environmental  groups, 
the  general  public,  laboratory 
associations,  industry  associations, 
accreditation  associations,  and  retired 
active  members.  The  Contributors  may 
not  vote,  but  can  make  presentations, 
comments  or  input  at  all  stages  of  the 
standards  and  procedures  making 
process. 

1.3.5  The  Generation  of  Standards 

The  standards  for  the  accreditation  of 
laboratories  begin  in  the  various 
committees  (see  Figure  1-2).  Draft 
standards  proposed  by  the  committees 
are  pubUshed  in  the  Federal  Register  by 
EPA.  After  providing  an  appropriate 
time  for  review,  an  Interim  Meeting  is 
held  and  presentations,  comments  and 
other  input  are  received.  The  draft 
proposals  are  processed  and  either 
presented  at  the  Annual  Conference  or 
returned  to  committee  for  further  work. 
These  resolutions  presented  at  the 
Aimual  Conference  are  voted  upon  by 
the  Active  Membership.  (See 
Constitution  and  Bylaws  for  voting 
procedures.)  If  rejected,  they  go  back  to 
committee  for  reassessment  or  shelving. 
If  approved,  they  are  presented  in  the 
Federal  Register  in  final  form  by  EPA. 

1.3.6  Adoption  of  Standards 

Participating  States  must  adopt  the 
standards  to  maintain  status  as  a  NELAP 
accreditor.  If  a  State  chooses  not  to 
participate  in  all  or  part  of  the 
accreditation  program,  laboratories  in 
that  State  may  obtain  certification  from 
a  participating  State  that  is  approved 
under  NELAP. 

1 . 4    Roles  and  Responsibilities  of  the 
Federal  Government,  the  States,  and 
Other  Parties 

1 .4.1    Federal  Government  (USEPA) 

The  role  of  the  federal  government,  as 
represented  by  the  USEPA  (the  Agency), 
shall  be  that  of  oversight  and  evaluation 
of  the  accrediting  authorities  and  that  of 
administration  of  NELAP  program 
elements  which  require  a  high  degree  of 
standardization  between  di^ient 
accrediting  authorities.  In  addition,  the 
USEPA  shall  provide  staff  support  to  the 
Conference  as  provided  for  in  the 
Bylaws  and  agreed  to  by  the  Agency. 
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The  EPA  shall  assist  the  Conference  by 
publishing  in  the  Federal  Register  all 
proposed  and  final  standards.  The  EPA 
will  also  evaluate  state  and  federal 
laboratories  to  assure  compliance  with 
NELAC  standards.  The  EPA 
Administrator  will  appoint  a  Director  of 
the  National  Environmental  Laboratory 
Program.  The  Director  shall  serve  as  an 
ex  officio  member  of  the  Board  of 
Directors.  He  or  she  shall  select  a  senior 
member  of  EPA  with  laboratory 
accreditation  experience  as  the 
Executive  Secretary  of  the  Conference  (a 
liUl  time  position).  The  Director's  Office 
shall  establish  a  program  which 
evaluates,  approves,  and  reports  on  the 
accreditation  programs  implemented  by 
the  state  accrediting  authorities.  In  these 
reports,  state  accreditation  programs 
shall  be  evaluated  against  the  national 
standard  as  established  by  the 
Conference.  The  EPA  shall  evaluate, 
inspect,  and  approve  state  and  federal 
laboratories  as  complying  with  NELAC 
standards.  In  addition,  the  Agency  shall 
establish  a  five  member  board,  the 
Accrediting  Authority  Review  Board, 
composed  of  representatives  from  the 
states,  EPA,  and  other  federal  agencies, 
4o  review  the  process  and  procedures 
used  by  EPA  to  approve  State  and 
Federal  laboratories  and  accrediting 
authorities.  It  is  recommended  that  the 
Agency  provide  administrative  support 
to  a  performance  evaluation  sample 
program  so  as  to  ensure  uniformity  of 
sample  composition  and  performance 
evaluation  standards. 

1.4.2    Stiite  Governments 

State  governments  shall  be  the 
primary  accrediting  authority.  The 
state's  Laboratory  Accreditation 
Program  will  be  audited  and  approved 
by  the  Director's  Office.  As  the 
accrediting  authority,  states  will  have 
fiill  responsibility  for  ensuring 
conformance  with  the  national  standard 
estabUshed  by  NELAC.  States  will  be 
responsible  for  accrediting  applicant 
organizations  through  approving 
applications,  performing  on-site 
assessments  and  maintaining 
performance  evaluation  sample 
programs.  States  are  responsible  for 
ensuring  that  on-site  inspectors  are 
trained  in  accordance  with  NELAP 
requirements.  States  shall  submit  the 
names,  and  appropriate  accreditation 
material,  to  the  EPA  for  inclusion  in  the 
National  Laboratory  Database.  States 
may  choose  to  contract  accreditation 
activities  to  a  third  party  {non- 
government) agency.  If  contracted  to  a 
third  party,  states  remain  the  accrediting 
authority  and  retain  responsibility  for 
ensuring  compliance  with  the  standards 
established  by  NELAC. 
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1.4.3  Jo  nt  Federal  and  State  Roles 

The  NBLAC  (Conference)  shall  be  the 
joint  responsibility  of  the  Federal 
Government  (Agency)  and  the  state 
accrediting  authorities.  As  provided  in 
the  foUon^ing  section  on  structure  of  the 
Conferen^  and  the  Conference  Bylaws, 
state  accif  diting  authorities  and  the 
Agency  skare  responsibilities  of 
goveman  »,  analysis  and  establishment 
of  policy,  and  analysis  and 
establish]  lent  of  technical  standards  as 
they  appl  r  to  the  NELAP. 

1.4.4  Otier  Parties 

All  oth(  ir  interested  parties  including, 
but  not  limited  to.  the  laboratory 
industry,  clients  of  the  laboratory 
industry,  snvironmental  or  other  public 
interest  gi  oups,  and  the  general  public, 
shall  func  ion  as  contributors  to  the 
Conferem  e.  In  this  role,  these  other 
parties  sh  Jl  bring  technical  and  policy 
issues  to  I  le  attention  of  the  Conference, 
its  manag  ng  Board,  or  its 
subcomm  ttees.  It  is  anticipated  that 
these  issu  ss  shall  be  brought  to  the 
Conferenc  b  in  the  form  of  reports, 
presentati  jns,  discussion  material,  or 
other  forms  of  documentation  for 
presentation  at  the  annual  Conference, 
committed,  or  subcommittee  meetings. 
t  .5    Scope  of  the  Prog^m 

The  scMie  of  the  National 
Environmental  Laboratory  Accreditation 
Program  ^all  encompass  the  necessary 
scientific  jesting  to  serve  all  U.S. 
Environmental  Protection  Agency  (EPA) 
monitoring,  compliance  or  other 
functions  tnandated  by  statutes  and 
pursuant  regulations.  Some  of  the 
statutes  are  the  Federal  Insecticide, 
Fungicide  land  Rodentidde  Act  (FIFRA): 
the  Safe  Drinking  Water  Act  (SDWA); 
the  Resouflce  Conservation  and 
Recovery  Act  (RCRA);  the 
Comprehetisive  Environmental 
Responsetompensation  and  Liability 
Act  (CERCtA):  the  Federal  Water 
Pollution  Control  Act  (Clean  Water  Act); 
the  Clean  Air  Act  (CAA);  and  the  Toxic 
Substances  Control  Act  (TSCA).  In 
addition,  the  program  shall  also  include 
provisions  to  permit  special 
requirements  or  fields  of  testing 
promulgated  by  any  of  the  States  and/ 
or  Territories. 

Howevef,  the  program  shall  not  be 
implemened  or  administered  in  a  way 
which  limSs  the  ability  of  local,  state  or 
federal  ageiicies  to  investigate  and 
prosecute  Enforcement  cases. 
Specifically,  when  engaged  in  the 
collection  i  ind  analysis  of  forensic 
evidence  ti  support  litigation  those 
agencies  m  ly  use  any  procedure  that  is 
appropriati  given  the  nature  of  the 


investigation,  subject  only  to  the  bounds 
of  sound  scientific  practice.  This 
program  shall  not  apply  to  those 
goverranent  laboratories  engaged  solely 
in  the  analysis  of  forensic  evidence. 

1 .6    Structure  of  the  Accreditation 
Requirements 

The  structure  of  the  NELAP  shall  be 
based  on  the  field  of  testing  (see  Figure 
1-3).  It  shall  consist  of  a  set  of  general 
requirements  that  all  applicants  must 
satisfy.  Applicants  for  a  particular  field 
of  testing  must  also  meet  the  necessary 
number  of  additional  levels  of  specific 
requirements  or  functions  that  are 
linked  to  the  general  requirements.  The 
number  and  the  degree  of  difficulty  of 
the  required  additional  levels  shall 
depend  on  the  complexity  of  the  test 
procedures  in  question. 

It  is  proposed  that  the  different  fields 
of  laboratory  testing  be  structiured  into 
groupings  based  on  parameter,  group  of 
parameters,  or  method.  In  addition,  a 
category  of  supplemental  accreditation 
*vill  be  designated.  A  "supplemental" 
accreditation  means  accrmlitation  of  a 
laboratory  which  has  met  additional 
methods  or  parameters  required  by  a 
state  accrediting  authority. 

"Supplemental"  accreditation  shall  be 
needed  only  for  those  few  methods  and/ 
or  parameters  which  are  imique  to  a 
particular  state.  These  supplemental 
requirements  shall  be  limited  in  number 
and  scope. 

1.6.1    General  Requirements 

The  general  requirements  are     ** 
applicable  to  all  applicants  regardless  of 
their  size,  volume  of  business,  or  field 
of  testing.  The  organizational  structure, 
or  procedures  used  by  applicant 
organizations  to  meet  these  general 
requirements  may  differ  as  a  function  of 
size  or  scope  of  testing  of  an 
organization.  The  general  requirements 
shall  include  all  the  elements  outlined 
in  General  Requirements  for  the 
Competence  of  Calibration  and  Testing 
Laboratories,  ISO/IEC  Guide  25: 1990 
(E). 

General  requirements  shall  include 
Health  and  Safety,  and  Waste 
Management  Programs.  Applicant 
organizations  shall  be  required  to  be  in 
compliance  with  all  applicable  federal, 
state,  and  local  rules  and  regulations 
covering  environmental,  and 
occupational  health  and  safety. 
Responsibility  for  the  evaluation  of 
compliance  with  these  rules  and 
regulations  shall  remain  with  the 
appropriate  regulatory  body.  j 

The  relevant  elements  listed  in  the 
document  are  as  follows:  i 
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1 .6.1 . 1  Organization  and  Management 

The  organization  shall  be  legally 
identifiable;  the  organization  shall  have 
managerial  staff  with  the  authority  and 
resources  needed  to  discharge  their 
duties;  this  includes  technical 
management  with  overall  responsibility 
for  the  technical  operations,  and  quality 
management  with  responsibility  for  the 
quality  system  and  its  implementation. 

1.6.1.2  Quality  System,  Audit  and 
Review 

The  organization  shall  establish  and 
maintain  a  quality  system  appropriate  to 
the  type,  range  and  volume  of 
calibration  and  testing  activities  it 
undertakes;  the  quality  manual,  and 
related  quality  documentation,  shall 
state  the  organization's  policies  and 
operational  procedures;  the  organization 
shall  arrange  for  audits  of  its  activities 
at  appropriate  intervals  to  verify  that  its 
operations  continue  to  comply  with  the 
requirements  of  the  quality  system. 

1.6.1.3  Personnel 

The  organization  shall  have  sufficient 
personnel,  having  the  necessary 
education,  training,  technical 
knowledge  and  experience  for  their 
assigned  functions. 

1.6.1.4  Accommodation  and 
Environment 

Organization  facilities  shall  have 
suitable  space,  energy  sources,  lighting, 
heating  and  ventilation  for  proper 
perforinance  of  calibrations  or  tests. 

1.6.1.5  Equipment  and  Reference 
Materials 

The  organization  shall  be  furnished 
with  all  items  of  equipment  (including 
reference  materials)  required  for  the 
correct  performance  of  calibrations  and 
tests. 

1.6:1.6    Measurement  Traceability  and 
Calibration 

Standards  used  for  calibration  must 
be  traceable. 

1.6.1.7  Calibraiion  and  Test  Methods 

The  organization  must  document 
instructions  on  the  use  and  operation  of 
all  relevant  equipment. 

1 .6. 1 .8  Handling  of  Calibration  and 
Test  Items 

The  organization  must  document  a 
system  used  to  identify  the  items  to  be 
calibrated  or  tested. 

1.6.1.9  Records 

The  organization  shall  maintain  a 
record  system  to  suit  its  particular 
circumstances  and  comply  with  any 
applicable  regulations. 


1.6.1.10  Certificates  and  Reports 

The  organization  certifies  and  reports 
the  calibration  and/or  test  results. 

1.6.1.11  Sub-Contiacting  of  Calibration 
or  Testing 

The  organization  shall  sub-contract 
work  only  to  organizations  that  are 
accredited  by  a  NELAC  accrediting 
authority.  Subcontractors  must  be 
clearly  identified. 

1.6.1.12  Outside  Support  Services  and 
Supplies 

The  organization  must  use  only  those 
outside  support  services  and  supplies 
that  are  of  adequate  quality. 

1.6.1.13  Complaints 

The  organization  shall  have 
docimiented  policy  and  procedures  for 
the  resolution  of  complaints  received 
from  clients  or  other  parties  about  the 
organization's  activities  with  records 
maintained  of  all  complaints  and  of  the 
actions  taken  by  the  organization;  where 
a  complaint,  or  any  other  circiunstance, 
raised  doubt  concerning  the  procedures, 
or  other  requirements  or  otherwise 
concerning  the  quality  of  the 
organization's  calibrations  or  tests,  the 
organization  involved  is  promptly 
audited  in  accordance  with  pre- 
established  procedures. 

1.6.2  Specific  Requirements  Linkage 

Additional  tiers  of  requirements  can 
be  linked  to  the  general  requirements. 
To  illustrate  the  tiered  approach,  a 
schematic  representing  the  accreditation 
scope  and  structure  by  field  of  testing  is 
given  in  Figure  1-3.  It  indicates  that  all 
NELAP  applicants  must  meet  the  basic 
requirements.  Additional  specific  tiers 
of  requirements  are  linked  to  the  basic 
requirements  for  a  particular  test  or 
activity.  An  organization  seeking 
accreditation  in  hazardous  waste 
organic  testing  must  meet  all  the 
requirements  listed  in  basic 
requirements,  general  laboratory, 
organic,  and  hazardous  waste.  "The 
specific  and  detailed  requirements 
under  this  scheme  have  not  been 
developed  at  this  time.  The  appropriate 
and  necessary  requirements  of  the 
various  tiers  and  fields  of  testing  will  be 
developed  by  the  Program  Structure 
Committee. 

1.6.3  Discussion 

The  field  of  testing  structure  proposed 
for  the  national  environmental 
laboratory  accreditation  program 
provides  flexibility.  This  allows  for  the 
incorporation  of  new  methods  or  new 
instrumentation  without  the  applicants 
repeatedly  demonstrating  the  basic 
requirements  that  the  accreditation 


applicants  have  previously  satisfied. 
Redundancy  of  qualification  assessment 
is  avoided.  Avoidance  of  redundant 
reviews  and  assessments  shall 
significantly  expedite  the  processing  of 
applications  which  cover  different  fields 
of  testing.  Such  a  scheme  provides  a 
structure  whereby  appropriate  and 
specific  accreditation  requirements  can 
be  established  to  meet  the  prevailing 
needs  of  environmental  laws  and 
regulations.  Regulators  are  thus 
provided  with  environmental  sample 
testing  results  generated  by  laboratories 
according  to  specified  or  equivalent 
methods  and  quality  assurance 
protocols. 

Additionally,  the  adoption  of 
parameter,  method  specific  and 
supplemental  classifications  allows  for 
the  design  of  accreditation  to  suit  needs 
of  individual  laboratories  and  states. 
This  flexibility  shall  promote 
reciprocity  among  all  the  participating 
States.  The  field  of  testing  approach 
proposed  shall  also  allow  for  the  future 
incorporation  of  performance  based 
methods  (PBM)  by  substituting  an 
approved  PBM  for  the  specified 
analytical  methods.  Any  supplemental 
requirements  essential  to  meet  state 
needs  would  be  added  at  the  parameter 
or  method  specific  level. 

1 . 7    Funding  of  the  Program 

Funding  shall  be  needed  to  cover  the 
costs  arising  from  at  least  three  areas: 
the  administration  and  functions  of 
NELAC;  expenses  incurred  by  EPA 
through  its  oversight  and  related 
administrative  duties;  and  expenses 
incurred  by  the  States  because  of 
accreditation  functions  including  on- 
site  visits,  performance  evaluation 
samples,  processing  applications,  and 
other  duties.  Funding  mechanisms  for 
each  of  these  cost  areas  is  proposed 
below: 

1 .7. 1  Self  Supported  NELAC 

The  NELAC  should  be  self-sustaining 
financially  insofar  as  possible.  The 
Interim  meetings  and  Annual 
Conferences  expenses  should  be 
financed  by  registration  fees  and  annual 
dues  for  Members  and  Contributors. 
These  dues  and  registration  fees  should 
be  set  by  the  Conference  Management 
and  Funding  Committee.  Other 
expenses  of  committee  members  shall 
be  paid  by  their  organizations. 

1.7.2  EPA  Program  Support 

The  EPA  should  provide  support  for 
the  National  Environmental  Laboratory 
Accreditation  Program.  This  program 
includes  oversight  and  evaluation  of 
accreditation  authorities,  evaluation  and 
approval  of  state  and  federal 
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laboratories,  administrative  support  for 
the  Conference,  and  publications  in  the 
Federal  Register. 

1.7.3    Fee  Suppcvted  State  Programs 

All  costs  of  state  accreditation 
programs  may  be  covered  through  the 
collection  of  application  fees  from  the 
applicant  organizations.  Such  fees 
would  cover  the  cost  of  application  and 
processing,  performance  evaluation,  site 
assessments,  staff  training.  Conference 
membership  and  participation,  and 
other  appropriate  activities,  whether 
such  activities  were  carried  out  directly 
by  the  state  accrediting  authority  or  by 
contract  to  a  third  party.  It  is 
recommended  that  a  dual  fee  structure 
be  implemented  by  the  state  authorities. 
A  ftill  fee  should  be  charged  apphcants 
for  which  the  state  is  the  primary 
accreditor.  A  reduced  fee  should  be 
charged  applicants  for  which  the  state  is 
the  secondary  accreditor.  This  fee 
structure  is  based  on  the  principle  that 
fees  shall  cover  the  actual  cost  of  an 
accreditation.  The  primary  accrediting 
authority  shall  incur  the  full  cost  of 
accreditation.  The  secondary  accrediting 
authority,  having  accepted  the. 
accreditation  of  another  authority 
through  reciprocity,  shall  only  incur  the 
cost  of  registration  of  the  accredited 
organization.  Costs  incurred  by  a 
secondary  accrediting  authority  related 
to  supplemental  requirements,  as 
described  in  section  1.8.2,  should  be 
reflected  in  supplemental  fees. 


1.8    ReciiTOCity 

All  member  accrediting  authorities 
shall  grant  reciprocity  to  all  other 
member  accrediting  authorities  which 
have  met  the  national  standard.  This 

If  reciprocity  is  an  element  of 
1  accreditation  standard,  to 
ember  accrediting 
I  are  held. 


principle 
the  natioi 
which  all 
authentic 

Reciprocity  among  the  environmental 
laboratory  jBccrediting  authorities  is 
essential  ii  the  success  of  a  national 
program.  "Ihe  principal  accrediting 
authoritiesj  shall  be  the  states.  The  states 
or  federal  agencies  which  act  as 
accrediting  authorities,  must  accept 
accreditation  from  other  accrediting 
authorities  in  order  for  a  national 
uniform  pflogram  to  succeed.  Three 
policy  issdes  are  presented  which  are 
key  to  accoptance  of  the  reciprocity 
principle  b  jr  accrediting  authorities. 


1.8.1     Faij 
Accreditin  [ 


Representation  of 
Authorities 


The  accr  >diting  authorities  must  have 
a  fair  and  i  spresentative  voice  in  the 
National  E  tvironmental  Laboratory 
Accreditation  Conference.  NELAC  shall 
establish  the  basic  scope,  structm*,  and 
standards  of  the  national  program. 
Acceptance  of  the  national  program,  in' 
lieu  of  sUtA  programs,  shall  be 
significantly  enhanced  by  fair  and 
meaningful  participation  of  state 
accreditin{  authorities  in  the 
establishm  snt  of  the  national  program. 


1.8.2  Scope  and  Essential  Quality 
Standards 

The  national  program  (the  national 
consensus  standard)  adopted  by  NELAC 
shall  have  a  scope  and  essential  quality 
standards  which  meet  or  exceed  the 
requirements  of  the  existing  state 
accrediting  authorities.  NELAC  must 
consider  the  range  of  scope  and  quality 
systems  requirements  of  the  state 
accrediting  authorities  in  the  adoption 
of  a  national  program.  A  national 
program  which  falls  significantly  short 
of  the  existing  state  program 
requirements,  shall  either  not  be 
accepted  by  state  authorities,  or  shall 
require  such  extensive  state 
supplementary  requirements  as  to  make 
the  national  program  irrelevant.  It  is 
recognized  that  certain  state  authorities 
shall  have  special  requirements  which 
arise  from  a  unique  statutory,  economic, 
or  ecological  situation.  Reciprocity  shall 
be  possible  if  state  mandated 
supplementary  requirements  are  limited 
in  number  and  complementary  to  the 
national  program. 

1.8.3  Fee  Structures 

NELAC  shall  adopt  a  policy  which 
recommends  that  all  accrediting 
authorities  institute  a  fee  structure 
which  reflects  the  cost  of  operation  of 
the  accreditation  program.  NELAC 
requires  that  laboratories  apply  for 
accreditation  in  the  state  of  their 
primary  operation. 
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2.0  Performance  Evaluation  Testing 
Program 

2. 1  Enrollment  in  PE  Testing  Program 

Each  laboratory  must  enroll  in  a 
performance  evaluation  (PE)  testing 
program  that  meets  the  criteria  detailed 
by  the  National  Environmental 
Laboratory  Accreditation  Program 
(NELAP).  The  laboratory  must 
participate  in  an  approved  program  or 
programs  for  each  field  of  testing  for 
which  it  seeks  accreditation. 
Participation  shall  mean  the  analysis 
and  reporting  of  all  test  samples. 
Laboratories  shall  participate  in  PE 
testing  for  all  fields  of  testing  at  a 
frequency  determined  by  the  NELAC 
standards. 

The  laboratory  must  notify  the 
accreditation  agency  of  the  NELAP- 
approved  program  or  programs  in  which 
it  chooses  to  participate  to  meet  PE 
testing  requirements.  For  those  tests 
performed  by  the  laboratory  for  which 
PE  testing  is  not  currently  available,  the 
laboratory  must  establish  and  maintain 
the  accuracy  and  reliability  of  its  testing 
procedures  by  a  system  of  internal 
quality  management. 

For  each  field  of  testing  for  which  the 
laboratory  seeks  accreditation,  it  must 
participate  in  the  designated,  NELAP- 
approved  PE  testing  program  for  at  least 
twelve  months  before  designating  a 
different  program.  The  laboratory  must 
notify  the  primary  accreditor  before  any 
change  in  designation. 

Laboratories  shall  bear  the  cost  of  any 
subscription  to  a  PE  testing  program 
required  by  NELAP. 

Each  participant  must  authorize  the 
PE  testing  program  to  release  to  the 
primary  accreditor  all  data  required  to 
determine  the  laboratory's  compliance 
with  the  criteria.  The  primary  accreditor 
shall  make  individual  performance 
results  available  to  all  requesters. 

2.2    Approval  of  PE  Testing  Programs 

In  order  for  a  PE  testing  program  to 
receive  approval,  the  program  must  be 
offered  by  a  Federal  or  State  agency,  or 
entity  acting  as  a  designated  agent  for 
the  Federal  or  State  agency.  A  Federal 
or  State  program  seeking  approval  or 
renewal  for  its  PE  program  for  the  next 
calendar  year  must  submit  an 
application  to  the  NELAP  director 
providing  the  required  information  by 
July  1  of  the  current  year.  The  progranr 
must  provide  technical  assistance  to 
resolve  problems  that  the  participants 
experience  such  as  anomalies  during 
analysis  of  the  samples,  lost  samples,  or 
receipt  of  broken  sample  containers,  etc. 
In  addition,  the  PE  testing  program 
must, 
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(a)  As  ure  the  quality  of  test  samples, 
appropr  ately  evaluate  and  score  the  PE 
test  resu  ts,  and  identify  performance 
problem » in  a  timely  manner; 

(b)  Dei  nonstrate  to  the  primary 
accredit  tr  (or  NELAP)  that  it  has: 

(1)  Th  ( technical  ability  required  to: 
i.  Eithi  tr  prepare  samples  or  evaluate 

samples  purchased  from  manufacturers, 
who  prepare  the  samples  in  ■ 
conformance  with  the  appropriate  good 
manufacturing  practices;  and 

ii.  Disjribute  samples  with  at  least  two 
levels  ofanalytes.  Rigorous  quahty 
control  must  assure  that  samples  mimic 
actual  ei<vironmental  samples  when 
possible  bnd  that  samples  are 
homogeneous  and  remain  stable  over 
the  period  of  testing.  Stability  shall  be 
verified  ly  routine  testing  on  stored 
samplesJwithin  the  time  frame  for  - 
analysis  by  PE  test  participants. 
Samples  shall  be  maintained  by  the  PE 
testing  program  to  retest  laboratories 
with  ims  itisfactory  performance,  or 
which  hi  ve  significant  changes  in 
accreditation  status; 

(2)  A  scientifically  defensible  process 
for  deteriiining  the  correct  result  for 
each  cha  lenge  offered  by  the  program; 

(3)  A  p  rogram  of  sufficient  challenge, 
with  a  fn  quency  of  no  less  than  two 
times  pel  year,  to  establish  that  a 
laborator  /  has  met  performance 
requirem  snts; 

(4)  Th«  resources  needed  to  distribute, 
analyze  s  nd  interpret  individual 
laborator  r  performance.  The  PE  program 
will  prov  de: 

i.  Indi\  idual  results  to  the 
laborator  es, 

ii.  Stat  wide  and  nationwide  reports 
to  regular  Dry  agencies  on  individual 
laborator '  periormance  on  PE  test 
events, 

iii.  Cur  lulative  reports  and  scores  for 
each  labo  ratory,  and 

iv.  Rep  )rts  of  specific  laboratory 
failures  u  sing  grading  criteria  acceptable 
to  NELAI  .which  must  be  provided  on  a 
timely  ba  >is. 

(5)  Pro'  isions  on  each  PE  report  form 
used  by  t  le  laboratory  to  record  PE 
results,  a:  i  attestation  statement  that  PE 
test  samples  were  tested  in  the  same 
manner  a$  routine  samples,  with  a 
signature  block  to  he  completed  by  the 
individua  I  performing  the  test  as  well  as 
"by  the  lab  Dratory  management; 

(6)  A  ra  schanism  for  notifying 
participai  ts  of  the  PE  shipping  schedule 
and  for  pj  rticipants  to  notify  the  PE 
testing  pr  )gram  within  three  days  of  the 
expected  late  of  receipt  of  the  shipment 
that  samp  es  have  not  arrived  or  are 
unacceptj  ble  for  testing.  The  program 
must  hav(  provisions  for  replacement  of 
samples  t  lat  are  lost  in  transit  or  are 


received  in  a  condition  that  is 
unacceptable  for  testing;  and 

(7)  A  process  to  resolve  technical, 
administrative,  and  scientific  problems 
about  pro-am  operations; 

(c)  Provide  and  maintain  the 
following  documentation  as  described: 

(1)  Reports  of  PE  test  results  and  all 
scores  for  each  laboratory's  performance 
(an  electronic  or  a  hard  copy,  or  both) 
must  be  provided  to  the  primary 
accreditor,  NELAP,  and  the 
participating  laboratory  in  the  format 
required  by  NELAP  within  60  days  af^er 
the  date  by  which  the  laboratory  must 
report  PE  test  results  to  the  PE  testing 
program; 

(2)  Records  of  each  laboratory's 
performance  must  be  maintained  for  a 
period  of  five  years  or  such  time  as  may 
be  necessary  for  any  legal  proceedings; 
and 

(3)  An  annual  report  must  be 
provided  to  the  primary  accreditor  and 
NELAP  with,  if  needed,  an  interim 
report,  which  identifies  any  previously 
unrecognized  sources  of  variability  in 
kits,  instruments,  methods,  or  PE 
samples,  which  may  adversely  affect  the 
ability  of  the  primary  accreditor  or 
NELAP  to  evaluate  laboratory 
performance. 

If  a  PE  testing  program  is  determined 
by  NELAP  to  fail  to  meet  any  criteria  for 
acceptance  as  an  approved  performance 
evaluation  testing  program,  NELAP  will 
notify  the  PE  testing  program  and  the 
primary  accreditor.  The  PE  program 
must  notify  all  laboratories  enrolled  in 
their  PE  program  of  the  nonapproval 
and  the  reasons  for  nonapproval,  within 
30  days  of  the  notification. 

2.3    Testing  of  Samples 

The  laboratory  must  examine  or  test, 
as  applicable,  the  PE  samples  it  receives 
from  the  PE  testing  program  in  the  same 
manner  as  it  tests  environmental 
samples,  and  return  the  resuhs  by  the 
deadline  stated  in  the  sample  package. 
The  analyst  testing  or  examining  the 
samples  and  the  laboratOTy  management 
must  attest  to  the  routine  integration  of 
the  samples  into  the  workload  using  the 
laboratory's  routine  methods.  The 
laboratory  must  test  samples  the  same 
number  of  times  that  it  routinely  tests 
environmental  samples. 

Laboratories  that  perform  tests  on  PE 
samples  must  comply  with  the 
following  restrictions  and  limitations  on 
communications  and  sample  transfer: 

(a)  Laboratories  must  not  engage  in 
any  interlaboratory  communications 
pertaining  to  the  results  of  PE  sample(s) 
until  after  the  date  by  which  the 
laboratory  must  report  the  results  to  the 
PE  program  for  tiie  PE  test  event  in 
which  the  samples  u'ere  sent; 
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(b)  Laboratories  with  multiple  testing 
sites  or  separate  locations  must  not 
participate  in  any  conunimications  or 
discussions  across  sites/locations 
concerning  ^E  sample  results  until  after 
the  date  by  which  the  laboratory  must 
report  the  PE  test  results  to  the  program; 
and 

(c)  The  laboratory  must  not  send  PE 
samples  or  portions  of  samples  to 
another  laboratory  for  any  analysis  for 
which  they  seek  accreditation. 

Any  laboratory  that  the  primary 
accreditor  or  NELAP  determines 
intentionally  referred  its  PE  samples  to 
another  laboratory  for  analysis  and 
submits  the  other  laboratory's  results  as 
their  own,  will  have  its  certification 
revoked  for  a  minimum  period  of  one 
year.  Any  laboratory  that  receives  PE 
samples  from  another  laboratory  for 
testing  must  notify  the  accreditation 
program  of  the  receipt  of  those  samples. 
Laboratories  not  doing  so  may  have 
their  accreditation  suspended  for  a 
period  not  to  exceed  one  year.  This 
'  policy  is  not  intended  to  prevent 
interlaboratory  testing  designed  as  part 
of  a  methods  development  or  evaluation 
study,  and  applies  only  to  PE  samples. 


The  laboratory  shall  initiate  chain  of 
custody  procedures  upon  receipt  of  all 
PE  samples.  The  laboratory  must 
maintain  a  copy  of  all  records,  including 
analytical  woricsheets,  for  a  minimum  of 
five  years.  This  record  must  include  a 
copy  of  the  PE  program  report  forms 
used  by  the  laboratory  to  record  PE 
results,  and  an  attestation  statement 
signed  by  the  analyst  and  the  laboratory 
management  stating  that  PE  samples 
were  tested  in  the  same  manner  as 
routine  samples. 

2.4    Scoring 

Option  I:  Pre-established  pass/fail 
range  set  by  calculating  95%  confidence 
interval  determined  bv  previous  studies. 

Option  H:  Statistical  evaluation  of 
data  from  all  participants  in  the  current 
study.  Calculation  of  95%  and  99% 
confidence  intervals  to  set  marginal  and 
unsatisfactory  performance. 

Option  III:  Pre-established  pass/fail 
intervals  as  established  in  40  CFR 136, 
appendix  B. 

Option  rV:  The  following  scoring 
protocol  applies  to:  All  chemical 
analytes;  bacteriology  samples  that 
require  quantitation  (total  and  fecal 
coliform  in  non-potable  water);  fibers  in 
air  determined  by  phase  contrast 


microscopy;  asbestos  in  friable  solid 
material  by  polarized  light  microscopy; 
and  asbestos  in  air  and  potable  water  by 
transmission  electron  microscopy. 

The  true  values  may  be  established 
through  robust  statistical  analysis  of  the 
results  reported  by  all  lalraratories,  in 
order  to  reject  gross  outliers  and 
establish  a  mean  result  and  standard 
deviation,  or  through  results  obtained 
by  a  panel  of  12  reference  laboratories 
(this  is  done  for  asbestos  in  friable 
material).  A  laboratory's  result  on  a 
given  sample  is  then  assessed  as: 

Good  if  it  is  within  the  95% 
confidence  interval  about  the  mean,  or 
reported  as  "less  than"  the  method 
detection  limit  if  the  sample  is  a  blank; 

Marginal  if  it  is  outside  the  95% 
confidence  interval,  but  within  the  99% 
confidence  interval  about  the  mean,  or 
reported  as  "less  than"  twice  the 
method  detection  limit;  or 

Unsatisfactory  if  it  is  any  other  result. 

For  each  test,  a  laboratory  receives  2 
PE  samples  for  each  certified  anah'te. 
On  two  consecutive  tests,  a  laboratory 
must  obtain  a  passing  score  of  at  least 
75%  on  the  4  samples  analyzed, 
calculated  by  applying  the  following 
formula. 


Score  = 


(Good  Results  x  4) -h  (Marginal  Results  x  2)  x  100 
(Total  Results  X  4) 


Hence,  the  laboratory  must  obtain  at 
least  two  good  results  plus  two  marginal 
results,  or  three  good  results  plus  one 
unsatisfactory  result,  over  two 
consecutive  tests. 

In  response  to  the  accreditation 
program  guidelines,  certain  chemistry 
analytes  are  scored  by  taking  fixed 
intervals  about  the  known  target  value, 
where  good  performance  is  defined  as  a 
result  within  those  fixed  target  intervals, 
and  unsatisfactory  performance  is  any 
other  result. 

For  the  potable  water  total  coliforms, 
where  queditative  analysis  is  required 
(i.e.,  presence/absence),  a  laboratory  is 
required  to  maintain  an  average  passing 
score  of  90%  on  two  consecutive  tests. 

Laboratories  being  tested  for  the 
determination  of  radon  in  air  are 
required  to  submit  5  sampling  devices 
to  the  PE  testing  program.  Four  of  these 
are  exposed  to  a  known  concentration  in 
a  standard  atmosphere  exposure 
chamber,  and  the  remaining  device  is 
left  unexposed  as  a  "blank".  The 
devices  are  then  returned  to  the 
laboratories  for  analysis,  and  they  are 
required  to  report  results  within  25%  of 


the  target  value  on  at  least  4  of  the  5 
devices. 

2.5    Successful  Participation 

Each  laboratory  must  successfully 
participate  in  a  PE  testing  program 
approved  by  NELAP  for  each  field  of 
testing  in  which  the  laboratory  is 
accredited.  If  a  laboratory's 
accreditation  is  suspended  or  revoked 
because  it  fails  to  participate  in  PE 
testing  for  one  or  more  fields  of  testing, 
or  voluntarily  withdraws  its 
accreditation  for  the  failed  field  of 
testing,  the  laboratory  must  then 
demonstrate  satisfactory  performance  on 
two  consecutive  PE  test  events,  one  of 
which  may  be  onsite,  before  the  primary 
accreditor  will  consider  it  for 
reinstatement. 

Laboratories  shall  agree  to  test 
additional  samples  at  the  option  of  the 
primary  accreditor  for  the  following 
situations: 

(a)  A  major  change  in  ownership  or 
supervision  of  the  laboratory; 

(b)  Complaints  by  users  or  employees; 

(c)  Unsatisfactory  performance  on 
most  recent  PE  test  event;  or 

(d)  Request  by  the  laboratory  to  be 
reinstated  in  a  field  of  testing. 


Failure  to  participate  in  a  PE  test 
event  shall  result  in  an  automatic  rating 
of  unsuccessful  performance  and  results 
in  a  score  of  zero  for  the  PE  test  event. 
Consideration  may  be  given  to  those 
laboratories  failing  to  participate  in  a  PE 
test  event  only  if: 

(a)  Routine  testing  was  suspended 
during  the  time  frame  allotted  for  testing 
and  reporting  PE  test  results;  {md 

(b)  The  laboratory  notifies  the  primary 
accreditor  and  the  PE  testing  program 
within  the  time  frame  for  submitting  PE 
test  results  of  the  suspension  of  routine 
testing  and  the  circumstances  associated 
with  failure  to  perform  tests  on  PE 
samples. 

Failure  to  return  PE  test  results  to  the 
PE  program  within  the  time  frame 
specified  by  the  program  is  unsuccessful 
performance  and  results  in  a  score  of 
zero  for  the  PE  test  event.  The  PE  testing 
program  mil  specify  the  conditions  and 
procedures  for  late  submissions,  e.g., 
lost  or  broken  samples.  For  those  late 
submission  categories,  the  participant 
will  be  allowed  to  test  the  samples  on 
an  alternate  schedule. 

For  any  unsatisfactory  PE  test  event 
for  reasons  other  than  a  failure  to 
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participate,  the  laboratory  must 
undertake  appn^iiate  training  and 
employ  the  technical  assistance 
necessary  to  correct  problems  associated 
with  a  PE  test  failure.     ? 

Remedial  action  must  be  taken  and 
documented,  and  the  documentation 
must  be  maintained  by  the  laboratory 
for  five  years  from  the  date  of 
participation  in  the  PE  test  event. 
Failure  to  achieve  an  overall  PE  test 
event  passing  score  for  two  consecutive 
PE  test  events  or  two  out  of  three 
consecutive  PE  test  events  is 
unsuccessful  performance. 

3.0  On-Site  Assessment 

3.1  Introduction 

The  on-site  assessment  is  an  integral 
part  of  a  lab  accreditation  program  and 
will  be  one  of  the  primary  means  of 
determining  a  laboratory's  capabilities 
and  qualifications.  During  the  on-site 
assessment,  the  assessment  team  will 
collect  informatioQ  and  make 
observations  which  will  be  used  to 
evaluate  the  laboratory's  conformance 
with  established  accreditation  criteria.  It 
is  essential  that  the  on-site  assessment 
be  conducted  in  a  uniform,  consistent 
manner  throughout  the  nation  to 
facilitate  reciprocity  among  States,  and 
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for  the  laboratory  community  to  accept  / 
the  accreditation  process.  This  section  \ 
contains  proposals  and  v 

recommendations  for  conducting  on-site 
assessments. 

3.2    On-Site  Assessment  Personnel 

3.2.1  Training 

The  National  Environmental 
Laboratory  Accreditation  Conference 
(NELAC)  will  specify  the  minimum 
level  of  education  and  training  for 
assessors,  including  refresher/update 
training.  The  NELAC  will  also  develop 
criteria  for  training  requirements.  The 
assessor  training  course  will  be 
developed  and  implemented  by  EPA, 
NIST,  or  a  non-Federal  entity  with 
oversight  by  EPA.  A  state  may  develop 
and  implement  it's  own  assessor 
training  program,  subject  to  EPA 
oversight,  if  the  state  program  can  meet 
the  NELAC  standards. 

3.2.2  Qualifications 

A  laboratory  assessor  may  work  for  a 
Federal.  State,  or  a  third  party 
accrediting  body.  An  assessor,  including 
each  member  of  an  inspection  team, 
must  be  an  experienced  professional 
and  hold  at  least  a  B.S.  degree,  or 
equivalent  education  and  experience,  in 
the  specific  discipline  being  evaluated. 
Each  assessor  must  also  have 
satisfactorily  completed  a  laboratory 
accreditation  training  course  and  a 


health  at  d  safety  training  course,  and 
take  peri  idic  update/refresher  training, 
as  specif]  sd  by  NELAC.  Each  new 
candidal  i  assessor  must  undergo  on-the- 
job  traini  ig  during  one  or  more 
inspectio  is  imtil  judged  proficient.  - 
3.2.3    A(  ditional  Qualifications 
hi  add]  ion,  the  assessors  must: 
(a)  Be  f  imiUar  with  the  relevant  legal 
regulatioi  is.  accreditation  procediu-es, 
and  accre  iitation  requirements; 
,    (b)  Hav }  a  thorough  knowledge  of  the 
relevant  assessment  methods  and 
assessme»t  documents; 

(c)  Be  technically  conversant  with  the 
specific  lists  or  types  of  tests  for  which 
the  accreditation  is  sought  and,  where 
relevant,  With  the  associated  sampling 
procedures; 

(d)  Be  a  )le  to  commimicate 
effectivel;  ,  both  orally  and  in  writing; 
and 

(e)  Be  fi  Be  of  any  commercial  interest 
that  might  cause  the  assessor  to  act  in 
other  thai  an  impartial  or 
nondiscrii  ninatory  manner. 

3.2.4    As  lessor  Certification 

Before « n  assessor  can  conduct  on-site 
inspectioi  s,  the  individual  must  be 
certified  t » do  so,  in  writing,  by  either 
the  NELA  »  or  State  in  which  the 
individual  will  assess  laboratories.  For 
each  labomtory  inspection  performed  by 
a  state-des  gnated  third  party  assessor 
{i.e.  non-E  'A,  non-State),  the  assessor 
must  sign  ^  statement  before  the 
inspectionL  certifying  that  no  conflict  of 
interest  ex  sts. 


3.3    Freqt 
3.3.1 


Frei 


on-site 

Assessments 

laboratoriqs 

including 

quality, 

failure  on 

samples 


ency  of  On-Site  Assessments 
uency 


Accredilors  should  perform  a  routine 
assessment  at  least  annually, 
may  be  more  frequent  at 
where  a  problem  exists, 
( :omplaints  about  laboratory 
qu  rations  of  fraud,  or  recurring 
lerformance  evaluation 


3.3.2    Fol  Dw-Up  Evaluations 

In  additi  )n  to  routine  evaluations, 
assessors  liay  need  to  conduct  one-time 
follow-up  evaluations  at  laboratories 
where  a  siiiificant  deficiency  was 
identified  ly  the  previous  evaluation. 
These  evaluations  may  be  limited  to 
determinink  whether  a  laboratory  has 
corrected  ife  deficiency{ies),  or 
determininb  the  merit  of  a  formal  appeal 
from  the  laboratory.  When  deficiencies 
may  result  ^  downgrading  of 
accreditati<Jn  status,  follow-up 
evaluation*  should  occur  as  soon  as 
possible  bt  t  no  later  than  60  days  after 


the  origina 


evaluation. 


3.3.3  Changes  in  Laboratory 

CapabiUties 

The  accrediting  authority  may  also 
deem  necessary  a  limited  one-time 
evaluation  when  a  major  change  occurs 
at  a  laboratory  in  personnel,  equipment, 
or  a  laboratory  location  that  might 
impair  analytical/biological  capability 
and  quaUty.  A  major  clwnge  in 
personnel  is  defined  as  the  loss  or 
replacement  of  the  laboratory 
management  staff,  or  loss  of  a  trained 
and  experienced  individual  who 
performs  a  particular  test  for  which 
accreditation  has  been  granted. 

3.3.4  Announced  and  Unannounced 
Visits 

The  accrediting  authority  is  not 
required  to  provide  advance  notice  of  an 
assessment.  However,  the  policy  is  to 
provide  such  notification,  based  on  the 
circumstances  of  the  particular 
assessment  and  laboratory.  Since  these 
highly  technical  assessments  may 
involve  sensitive  information  and 
because  there  is  a  need  to  ensiue  that 
appropriate  personnel  and  records  are 
available  for  assessment,  the  testing 
laboratory  usually  is  notified  m  advance 
of  a  planned  assessment.  The 
accrediting  authority,  at  its  discretion, 
may  conduct  unannounced  evaluations 
for  cause  (e.g.,  questions  of  fraud,  tips, 
complaints,  or  problems  with 
performance  evaluation  samples)  or  as 
part  of  a  routine  practice. 

3.4    Pre-Assessment  Procedures 
3.4.1    Introduction 

A  good  assessment  begins  with 
planning,  which  should  commence  well 
before  the  assessment  team  visits  the 
laboratory. 

Planning  is  the  means  by  which  the 
lead  assessor  identifies  all  the  required 
activities  to  be  completed  during  the 
assessment  process.  These  activities 
include  obtaining  records  before  the 
assessment,  conducting  the  assessment, 
writing  reports  and  following  up. 

Pre-assessment  activities  include: 
deciding  the  scope  of  the  assessment 
(Section  3.4.2);  assessment  planning 
(Section  3.4.3);  reviewing  NELAP/State 
information  (Section  3.4.4);  providing 
advance  noti  fication  of  the  assessm  ent 
to  the  laboratory  (Section  3.4.5); 
coordinating  the  assessment  team 
(Section  3.4.6);  and  gathering 
assessment  documents  and  equipment 
(Section  3.4.7).  Section  3.4.8  discusses 
Confidential  Business  Information 
issues. 

3.4.2    Scope  of  the  Assessment 

The  first  step  in  the  assessment 
planning  process  is  deciding  what  type 
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of  assessment  will  be  conducted.  The 
assessments  usually  include  a 
laboratory  evaluation  and  a  records 
review. 

3.4.2. 1  Laboratory  Evaluations 

A  laboratory  assessment  obtains  a 
"snapshot  in  time"  at  a  testing 
laboratory  by  evaluating  what  activities 
are  being  conducted  when  the 
assessment  takes  place.  During  a 
laboratory  evaluation,  the  assessment 
team  may  identify  a  number  of  samples 
or  a  recently  completed  or  on-going 
project  and  evaluate  to  what  extent  the 
tests  are  being  conducted  according  to 
NELAP  or  client  requirements. 

3.4.2.2  Records  Review 

The  purpose  of  a  records  review  is  to 
learn  if  the  testing  laboratory  has 
maintained  data  and  other  information 
necessary  to  support  reports  previously 
issued,  [hiring  a  records  review,  team 
members  will  conduct  an  overall  audit 
of  data,  and  will  compare  data  with 
submitted  reports  to  determine  whether 
the  data  were  generated  or  collected 
following  the  proper  procedures  in  the 
NELAP/State,  EPA,  or  cHent 
requirements. 

3.4.3  Assessment  Planning 

Planning  includes  conducting  a 
thorough  review,  prior  to  the 
assessment,  of  NQ^AP  and/or  State 
records  pertaining  to  the  laboratory  to 
be  inspected.  This  will  save  time 
because  familiarity  with  the  operation, 
history,  and  compUance  status  of  the 
laboratory  increases  the  efficiency  and 
focus  of  an  on-site  visit.  Planning  also 
promotes  a  better  relationship  with  the 
laboratory  community  because  the  lead 
assessor  wrill  be  better  able  to  answer 
questions  concerning  the  application  of 
NELAP/State  requirements  to  a 
particular  laboratory.  It  also  enhances 
the  laboratory's  conifidence  in  the  lead 
assessor  and  aids  in  establishing  good 
relationships  with  laboratory 
representatives. 

Another  important  benefit  of  planning 
is  to  enhance  the  lead  assessor's  ability 
to  identify  and  document  potential 
problems  and  plan  to  collect  necessary 
information  to  assist  the  accrediting 
authority  in  their  subsequent  decisions 
concerning  the  laboratory.  Planning  an 
assessment  will  result  in  an  efficient 
and  productive  assessment  overall. 

3.4.4  Reviewing  NELAP/State 
Information 

The  lead  assessor's  responsibilities 
start  with  receipt  of  the  Assessment 
Assignment.  For  a  records  review, 
copies  of  all  appropriate  documents 
related  to  the  laboratory  will  be 


forwarded  by  the  accrediting  authority 
to  the  lead  assessor  or  directly  to  a  team 
member,  if  appropriate,  ideally  at  least 
six  weeks  prior  to  the  start  of  the 
assessment.  The  lead  assessor  should 
request  any  other  information  that  will 
be  useful  in  preparing  for  the 
assessment.  Such  information  may 
include: 

(a)  Copies  of  previous  assessment 
reports  and  PE  sample  results; 

(b)  General  laboratory  information 
such  as  laboratory  submitted  self- 
assessment  forms,  SOPs  and  Quality 
Assurance  plan; 

(c)  Correspondence  with  laboratory 
personnel; 

(d)  Discussion  with  appropriate 
NELAP/State  staff; 

(e)  Available  documents  from 
recipients  of  reports  from  the  laboratory; 
and 

(f)  Relevant  program  documents  such 
as  NELAP/State  guidelines  or  SOPs. 

3.4.5    Providing  Advance  Notification 

No  fewer  than  two  weeks  prior  to  an 
announced  assessment,  the  accrediting 
body  will  contact  the  responsible 
management  official  at  the  laboratory  to 
schedule  the  assessment  The  initial 
telephone  notification  will  be  confirmed 
by  a  notification  letter.  A  copy  of  the 
notification  letter  also  will  be  given  to 
the  lead  assessor.  An  assessment 
assigiunent  that  gives  the  name  and 
telephone  number  of  the  laboratory 
contact  person  and  of  each  assessment 
team  member,  as  well  as  other  available 
information  necessary  to  the  planning 
and  conduct  of  the  assessment  will  also 
be  provided  to  the  lead  assessor. 

Once  the  laboratory  has  been  notified 
by  the  accrediting  authority  that  an 
assessment  will  be  conducted,  the 
primary  responsibiUty  for  the  conduct 
of  the  assessment  passes  to  the  lead 
assessor.  Any  further  communications 
with  the  laboratory  personnel  should  be 
made  by  the  lead  assessor.  The  lead 
assessor  should  keep  his/her 
supervisory  personnel  informed  of  the 
status  of  the  assessment,  and  should 
consult  with  them  on  any  substantive 
problems  that  may  arise  or  changes  that 
may  be  required. 

There  are  several  items  to  be 
addressed  in  the  advanced  notification. 
The  lead  assessor  should  make  note  of 
when  and  to  whom  advance  notification 
was  provided.  Written  advance 
notification  should  do  the  following: 

(a)  Introduce  the  lead  assessor  and 
team  members  to  the  laboratory; 

(b)  Schedule  the  assessment, 
including  establishing  time  of  arrival; 

(c)  Obtain  verbal  agreement  for  entry; 

(d)  Confirm  the  appropriate  address 
for  the  assessment,  including 


identifying  the  location  of  necessary 
records,  as  specified  in  the  assessment 
plan; 

(e)  Ensure  that  laboratory  personnel 
are  available  to  accompany  assessors 
during  the  assessment; 

(f)  Encourage  the  laboratory  to  transfer 
all  records  to  the  assessment  site  before 
the  assessment; 

(g)  Obtain  directions  to  the  laboratory; 
and 

(h)  Allow  discussion  of  problems, 
concerns,  or  questions  about  the 
assessment  or  any  other  issues. 

Especially  when  the  laboratory  has 
not  previously  been  assessed  by  the 
accrediting  authority,  the  lead  assessor 
should  be  certain  that  laborator>' 
personnel  are  aware  of  what  an 
assessment  involves,  what  data  and 
records  should  be  made  available  and 
what  personnel  should  be  present  If  the 
laboratory  representative  does  not 
cooperate,  the  lead  assessor's  supervisor 
and  the  accrediting  authority 
management  should  be  consulted  for 
instructions  on  how  to  proceed. 

3.4.6    Assessment  Team  Coordination 

When  the  identity  of  the  assessment 
team  is  known,  the  lead  assessor  should 
contact  each  person  and  begin  planning 
the  conduct  of  the  assessment  As  early 
as  possible  the  lead  assessor  should: 

(a)  Coordinate  travel  plans,  including 
the  hotel  and  transportation 
arrangements; 

(b)  Notify  each  team  member  of  the 
dates  of  the  assessment  and  pre- 
assessment  team  meeting; 

(c)  Enstue  that  each  team  member  has 
been  briefed  on  specific  procedures  for 
the  assessment; 

(d)  Define  the  time  allotted  for  the 
assessment  The  lead  assessor  should  be 
careful  not  to  underestimate  the  time 
needed  to  conduct  the  assessment;  and 

(e)  Confirm  for  thoee  Individuals  who 
will  be  conducting  the  records  review,    . 
their  familiarity  with  the  records  to  be 
reviewed.  Each  member  of  the 
assessment  team  should  be  aware  of 
their  responsibiUties  during  the 
assessment. 

The  lead  assessor  should  also  arrange 
to  provide  copies  of  appficable  NELAP/ 
State  standard  operating  procedures 
(SOPs)  to  team  mraabers  who  do  not 
already  possess  these  documents.  In 
addition,  the  lead  assessor  may  need  to 
assure  that  the  assessment  team  is  aware 
of  proper  procedures  for  receipt  and 
handling  of  confidential  business 
information  (CBI).  The  lead  assessor 
should  determine  the  level  of 
experience  of  each  team  member  in 
conducting  laboratory  evaluations  or 
records  reviews  under  NELAP/State 
requirements.  The  lead  assessor  may 
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need  to  guide  less  experienced  team 
members,  both  prior  to  and  during  the 
assessment  as  well  as  with  report 
preparation.  The  lead  assessor  should 
assemble  the  teem  just  prior  to  the 
assessment  to  attend  to  last  minute 
detaib. 

3.4.7    Gathering  Assessment 
Documents  and  Equipment 

Besides  preparing  the  assessment  plan 
and  reviewing  accrediting  body  records 
and  laboratory  submissions  prior  to 
conducting  the  assessment,  the  lead 
assessor  should  gather  and  prepare  the 
necessary  documents  and  equipment  to 
be  used  during  the  assessment.  No 
single  list  of  documents  and  equipment 
can  be  appropriate  for  all  assessments. 
The  lead  assessor's  experience  in  this 
field  and  information  obtained  during 
pre-assessraent  planning  should  assist 
in  preparing  lists  tailored  to  specific 
assessment  sites  and  needs.  Specific 
needs  will  be  determined  by  the 
requirements  of  the  assessment,  the 
availability  of  equipment,  conditions  at 
the  laboratory,  NELAP/State  pohcies, 
and  whether  advance  notification  of  an 
assessment  is  given'. 

3.4.7.1    Types  of  Documents 
Documents  necessary  for  the 

assessment  should  be  prepared  before 

the  assessment,  whenever  possible.  The 

lead  assessor  should  obtain  copies  of  the 

required  assessment  forms.  Several 

spare  copies  of  each  form  should  always 

be  carried.  Assessments  may  require: 

— Notice  of  assessment; 

— Assessment  confidentiality  notice; 

—Conflict  of  interest  form; 

—Assessor  credentials; 

— Assessment  assimment; 

—Assessment  notification  letter; 

— ^Attendance  sheet,  opening  and 
closing  conference;  and 

— assessment  appraisal  form. 
In  addition,  the  lead  assessor  should 

be  certain  to  take  the  following 

documents  and  materials  on  an 

assessment: 

(a)  Copies  of  NELAP/State 
requirements.  Lead  assessors  should 
have  copies  of  the  applicable  NELAP/ 
State  requirements  available  upon 
request.  Having  such  data  available  can 
help  improve  the  relationship  between 
NELAP/State  and  the  laboratory 
community,  which  can  foster  better 
laboratory  compliance; 

(b)  NELAP/State  checklists  for 
evaluations; 

(c)  NELAP/State  outreach  materials. 
Lead  assessors  should  provide  current, 
relevant  educational,  and/or  guidance 
information  to  laboratory  officials  upon 
request  or  as  deemed  appropriate  by  the 
lead  assessor;  and 
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(d)  Ad  vinistrative  infonnation. 
Travel  ai  ithorizations  and  telephone 
numbers  of  travel  and  procurement 
persomu  1  who  may  need  to  be 
contacted  should  be  taken  by  the  lead 
assessor  when  on  travel. 

3.4.7.2     \ssessment  Equipment 

The  ty  )es  of  equipment  that  a  lead 
assessor  lakes  to  an  assessment  site  will 
vary  from  assessment  to  assessment, 
dependii  g  upon  the  nature  and  extent 
of  the  as!  essment  and  the  type  of  testing 
laborator  r  to  be  inspected.  Therefore, 
prior  to  e  ich  assessment,  the  lead 
assessor  i  hould  check  the  equipment  to 
make  sur  i  that  it  is  in  good  woricing 
conditio!   Since  each  assessment  is 
unique,  njo  single  list  of  equipment  or 
forms  ca4  be  devised  that  will  fit  every 
assessment  situation. 

3.4.8    Q  nfidential  Business 
Informati  m  Considerations 

NELAI^'State  SOPs  protect     ' 
Confidential  Business  Information  (CBI) 
from  disc  osure.  CBI  includes  trade 
secrets  (ii  eluding  process,  formulation, 
or  produc  tion  data)  and  certain  financial 
information,  the  uncontrolled  disclosure 
of  whichtould  cause  damage  to  a 
laboratoi^'s  competitive  position.  In 
general,  d  isclosure  of  CBI  is  prohibited, 
except  in  certain  limited  situations. 

The  lea  1  assessor  should  keep  in 
mind  that  information  obtained  from  a 
laborator)  during  an  assessment  can,  for 
the  most  jart,  be  disclosed  in  response 
to  a  requ^t  frcmi  the  pubUc,  or  other 
requesting  party,  under  Federal  or  State 
Freedom  (  f  Information  requirements. 
However,  if  the  data  has  been  properly 
claimed  ai  CBI,  it  may  not  generally  be 
disclosed  mder  these  requirements. 

A  lead  Assessor  must  present  notice  to 
laboratory!  representatives  of  their  right 
to  claim  d  ita  at  the  laboratory  as  CBI 
and  such  ( laims  are  frequently  made. 
Because  tl  e  lead  assessor  is  very  likely 
to  require  bccess  to  CBI  before  (i.e., 
while  prertaring  for  an  assessment), 
diuing.  an  d  after  an  assessment,  the  lead 
assessor  n:  ust  be  knowledgeable  of 
NELAP/St  ite  procedures  governing 
access  to,  landling  of,  and  disclosure  of 
CBI.  The  li  ad  assessor  and  others  who 
may  use  tl  e  information  must  have  CBI 
access  aut  lorization,  since  only 
authorizet  individuals  may  have  access 
to  CBI.  A  GBI-cIeared  lead  assessor  may 
obtain  acc*ss  to  CBI  documents  from  the 
accreditint  authority  by  requesting 
access  to  tie  information  from  the 
appropriate  official. 

Whetheijor  not  it  is  anticipated  that 
CBI  documents  will  be  collected  during 
an  assessm  ent,  the  lead  assessor  must 
provide  a  I  rELAP/State  assessment 
confidentii  lity  notice  to  the  responsible 
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laboratory  official  at  the  beginning  of 
the  assessment  This  notice  informs 
laboratory  officials  of  their  right  to  claim 
part  of  the  assessment  data  as  CBI.  The 
lead  assessor  should  be  familiar  with 
the  procedures  for  asserting  a  CBI  claim, 
and  the  criteria  that  the  claimed 
information  must  meet. 

The  lead  assessor  must  take  custody 
of  all  CBI  dociunents  before  leaving  the 
laboratory,  and  must  maintain  them  in 
custody,  using  all  proper  procedures 
and  safeguards,  until  they  can  be 
received  by  the  accrediting  authority. 

3.5.    Assessment  Schedule/Format 

3.5.1  Length  of  Evaluation 

The  length  of  an  on-site  assessment 
will  depend  upon  a  nimiber  of  factors, 
such  as  the  number  of  tests  evaluated, 
the  number  of  assessors  available,  the 
size  of  the  laboratory,  the  number  of 
problems  encountered  during  the 
assessment,  and  the  cooperativeness  of 
the  laboratory  staff.  The  accrediting 
body  should  assign  an  adequate  number 
of  assessors  to  complete  the  evaluation 
within  a  reasonable  period  of  time. 
Assessors  must  strike  a  balance  between 
thoroughness  and  practicality,  assuring 
that  the  assessment  covers  all  aspects  of 
the  laboratory  operation. 

3.5.2  Opening  Conference 

Arrival  at  the  facility  should  occur 
during  normal  working  hours.  The 
facility  representative  should  be  Iwrated 
as  soon  as  the  assessment  team  arrives 
on  the  promises.  A  laboratory's  refusal 
to  admit  the  assessment  team  for  an 
evaluation  may  result  in  an  automatic 
failure  or  loss  of  accreditation  on  the 
part  of  the  laboratory,  unless  there  are 
extenuating  circumstances  that  are 
accepted  by  the  accreditation  body.  The 
team  leader  should  notify  the 
accrediting  body  as  soori  as  possible 
after  refusal  of  entry. 

When  the  appropriate  official  has 
been  located,  the  team  leader  should 
introduce  the  team  and  should  present 
credentials.  Many  companies  require 
that  the  assessment  team  sign  a  visitor's 
sheet  that  contains  the  name,  time, 
reason  for  visit,  organization,  etc., 
which  should  be  signed.  However,  any 
request  for  any  assessment  team 
member  to  sign  a  "visitor's  release"  or 
"waiver"  that  would  relieve  the 
company  of  responsibility  for  injury  or 
that  would  limit  the  rights  of  the 
accrediting  body  to  use  the  data 
obtained  should  not  be  signed.  If  such 
a  waiver  or  release  is  presented,  the 
team  leader  should  politely  explain  that 
they  cannot  sign  and  request  a  blank 
sign-in  sheet.  The  assessment  team 
leader  should  brief  the  appropriate 


responsible  official(s)  of  the  facility  to 
introduce  team  members,  explain  areas 
to  be  evaluated  and  voify  application 
information. 

The  assessment  team  leader  should 
request  relevant  documents  for  review 
that  were  not  part  of  the  application 
mat^als.  sudi  as  standard  operating 
procedines,  chain-of-custody  forms, 
report  forms,  etc. 

The  assessment  appraisal  form  should 
be  presented  to  the  appropriate 
laboratory  official  with  a  request  that 
the  form  be  completed  and  retiuned  to 
the  accrediting  authcnity  after  the 
assessment.  This  form  will  allow 
feedback  bma  the  laboratory  on  the 
manner  in  wfaidi  the  assessment  was 
conducted. 

3.5.3  Records  Review 

The  records  requested  during  the 
opening  conference  will  be  reviewed  by 
assessment  team  members  for  accuracy, 
completeness  and  proper  methodology 
for  each  area  to  be  evaluated. 

Trade  secrets  and  confidential 
business  information  are  protected  from 
public  disclosure.  Tba  type  of 
infonnatioQ  that  may  be  considered  - 
confidential  business  information  is 
defined  in  Title  40,  Code  ofFedend 
Regulation.  Part  2.  All  financial  and 
trade  information  should  be  kept 
confidential,  if  so  requested  by  the 
IriMKatory.  All  other  infonnation  for  all 
aspects  of  application,  assessment  and 
accreditation  of  MMMatories  is 
consideied  public  information.  If  the 
labotatory  requests  that  information 
other  than  that  noted  above  is 
confidential,  the  infonnation  should  be 
treated  as  omfidenlial  until  a  ruling  can 
be  made  by  the  accreditation  body. 

The  team  leader  must  mark  all 
confidential  information  received  and 
handle  it  as  lequirsd  by  appropriate 
laws  and  regulations. 

3.5.4  Staff  Interviews 

The  assessment  team  will  evaluate  a 
teat  by  having  the  individual  that 
nonnally  oomlucts  die  specific 
praoadure  walk  through  the  procedure, 
including  a  stap-by-step  descripticm  of 
exactif  sdiat  is  done  and  what 
equipment  and  supplies  are  employed. 
The  assessor  will  note  and  record  the 
procediu'e  on  the  standardized 
checklists  for  that  particular  test  and 
application.  Any  deficiencies  shall  also 
be  noted  and  discussed  with  the 
individual 

The  assessment  team  members  shall 
have  the  authority  to  conduct  interviews 
with  any/all  staff  and.  if  iracessary, 
conduct  private  interviews. 
Calculations,  data  transfers,  calibration 
procedures,  quality  oontrol/assuruioe 


practioes  and  adherence  to  SOP's  shall 
be  ajseased  for  each  test 

During  the  evaluation,  sufficient 
information  may  become  availAle  to 
indicate  that  a  particular  person  has 
violated  an  environmental  law  or 
regulation,  such  as  knowingly  making  a 
false  statnnent  on  a  report.  This 
infonnation  should  be  carefully 
documented,  since  it  may  be  used  in  a 
legal  action.  When  the  possibility  of 
additional  l^al  investigation  exists,  the 
assessor  should  not  Ai^rw^  the  legal 
implications  of  the  suspected  violation 
with  the  individual  or  any  laboiatoiy 
representative.  However,  the  assessor 
should  continue  to  gather  the 
information  necessary  to  complete  the 
accreditation  assessment 

3.5.5  Closing  Conference 

The  assessment  team  should  meet 
with  representatives  following  the 
evaluation  of  the  laboratory  for  an 
informal  debriefing  and  discussion  of 
findings. 

In  the  event  die  laboratory  disagrees 
vnth  the  findings  of  the  assessor(s),  and 
the  team  leader  adheres  to  the  original 
findings,  the  area(s)  protested  shall  be 
documented  liy  the  team  leader  and 
included  in  die  report  to  the 
accreditation  body  for  consideration. 
The  accrediting  authority  will  make  the 
final  determination. 

The  assessment  team  should  provide 
the  accreditation  body  with  an 
assessment  report  encompassing  all 
relevant  information  concerning  the 
ability  of  the  applicant  laboratory  to 
comply  with  the  accreditation 
requirements.  If  data  is  available  from 
performance  evaluation  testing,  this 
should  be  included  in  the  final  report. 

3.5.6  FoUow-Up  Procedures 

Tlie  aocraditiog  authority  will  issue 
the  assessment  to  the  applicant 
labocatory  that  outlines  any  areas  of 
deficiencies.  The  applicant  laboratory 
should  than  submit  a  plan  of  oomctive 
action,  if  neoesnxy.  and  provide  any 
misnng  documentatian  required  within 
45  days  fitom  the  date  of  report  receipt 

After  reviewing  documentation  and 
conoctive  actions,  the  accrediting 
authority  will  make  the  deciaon  to  pass, 
fail  or  provide  interim  accreditation  for 
a  labontory.  If  the  deficiencies  listed  are 
substantial  or  numerous,  an  additional 
assessment  (possibly  unaimounced) 
may  be  conducted  before  a  final 
decision  foraccreditati<m  can  be  made. 

3.B    Criteria  for  Assessment 

3.6.1    Assessor's  Manual 

The  NELAC  will  develop  a  manuaKs) 
for  on-site  assessors  to  assure  that  on- 


site  assessments  are  perfonned  in  a 
uniform,  consistent  manner,  llie 
manual(s)  will  be  provided  when 
assessors  take  the  NELAC  required 
training  (section  3.2.1)  ud  will  serve  as 
guidance  for  on-site  assessment 
personnel. 

The  manuaUs)  provided  to  on-site 
tissessors  siiouid  include  instructions 
for  evaluating  the  following  items: 

(a)  Size,  appearance,  adequacy  of  the 
laboratory  facility: 

(b)  Organization  and  management  of 
the  laboratory; 

(c)  Qualifications  and  experience  of 
labcwatory  personnel; 

(d)  Raoeipt.  tracking  and  handling  of 


(e)  Quai^tity^  oonditian.  p^foimanoe 
of  laboratory  instrumentation  and 
equipment. 

(f)  Preparation  and  traceability  of 
calibration  standards; 

(g)  Analytical  and  biological 
methodology  (including  the  laboratoty's 
standard  operating  procedures  as  well 
as  confirmation  of  individuals' 
adherence  to  SOPs,  and  the  individual's 
proficiency  with  die  methodologyh 

(h)  Data  reduction  procedures, 
including  an  examination  of  raw  data 
and  confirmation  that  final  reported 
results  can  be  traced  to  the  raw  data/ 
original  observations; 

(i)  Quality  assurance/quality  control 
procedures,  including  adherence  to  the 
laboratory's  quality  assurance  plan  and 
adequacy  of  the  plan; 

(j)  General  healdi  and  safety 
procedures  as  they  relate  to  good 
scientific  practices; 

(k)  Laboratory  wa^  disposal 
procedures: 

(1)  Environmental  and  toxicological 
test  methods  and  SOPs;  and 

(m)  Care,  use,  and  maintenance  of  test 
orgaiusms. 

3.6.2    Assessors  Role 

Whan  petfetming  an  on-sita 
laboratecy  evaluatiaa,  the  assessor  must 
appraise  each  of  the  areas  listed  in 
section  3.6.1.  The  on-site  assessor 
should  use  a  variety  of  tools  in  the 
evaluation  process.  The  experience  of 
the  assessor,  his/har  obseivations. 
interviews  with  laboratory  staff,  uid 
examination  of  SCH^  raw  data,  and  the 
laboratory's  documentation  will  all  play 
an  important  role  in  the  assessment.  The 
role  of  the  on-site  assessor  is  a  critical 
one  in  the  entire  laboratory 
aoaeditation  process.  The  accreditation 
of  a  particular  laboratory  will  depend  to 
a  laiga  eidant  on  the  assessor's 
recommendation.  IVhile  much  of  the  on- 
site  asseaaaent  will  depend  upon  the 
assessor's  fudf^ment  the 
recommendation  not  to  accredit  a 
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laboratcny  must  be  based  on  factual 
informatioa.  not  on  opinions  or 
suppositions.  Therefore  it  is  crucial  that 
the  on-site  assessor  have  a  clear 
understanding  of  the  laboratory's 
procedures  and  policies,  and  that  the 
assessor  dociunent  any  deficiencies. 
Also  the  assessor  should  discuss  any 
deficiencies  with  the  laboratory's 
management  in  order  to  allow  them  to 
provide  additional  information  which 
might  afiiect  the  assessor's 
recommendations.  '■ 

3.6.3  Checklists 

Standardized  checklists  for  the  on-site 
assessment  must  be  used.  The  use  of 
checklists  does  not  discourage  the  need 
for  additional  observations  e^  staff 
interviews,  but  is  merely  another  tool  in 
the  assessor's  inventory  which  assists  in 
conducting  a  thorough  and  efficient 
evaluation.  Using  a  checklist  as  a 
substitute  for  assessor  training  and 
experience  must  not  occur. 

Note:  n  is  anticipated  that  standardized 
checklists  will  be  developed  or  adopted  by 
NELAC's  On-Site  Assessment  Committee  for 
the  assessor's  review  of  analytical  and 
biological  methodology. 

3.6.4  Evaluation  Criteria 

The  following  considerations  should 
be  taken  into  account  by  on-site 
assessors  when  evaluating  the  areas 
listed  in  section  3.6.1: 

3.6.4.1    Facility  Assessment 

The  assessors)  should  tour  the 
laboratory  facility  with  the  laboratory 
management  representative.  Usually  the 
tour  will  occur  during  the  initial  phase 
of  the  on-site  visit,  perhaps  after  the 
opening  conference.  During  the  tour,  the 
assessor  should  visually  inspect  the 
facility  with  respect  to  general 
housekeeping,  cleanliness,  lighting, 
bench  space  and  continuous 
temperature  monitoring  (if  required). 
The  assessor  should  note  whether  the 
appropriate  laboratory  services  (e.g., 
vacuimi  system,  compressed  air,  gases, 
etc.)  are  available.  It  may  be  necessary 
to  have  the  laboratory  representative 
demonstrate  that  certain  pieces  of 
equipment  are  working  properly,  for 
example,  a  fiime  hood  may  be  turned  on 
to  assure  that  it  does  indeed  exhaust  air 
fit)m  the  laboratory.  This  type  of 
demonstration  is  not  intended  to  certify 
that  the  hood  meets  design 
specifications  or  safety  requirements, 
but  merely  that  it  is  operational.  During 
the  tour,  the  assessor(s)  should 
determine  if  sample  storage  areas  are 
sufficient  and  whether  there  are 
problems  with  laboratory  operations 
which  would  afiect  data  quality.  For 
example,  an  extraction  operation 
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locateq  in  the  same  room  where  volatile 
organid  analyses  are  performed  could 
contrib  lite  contamination  to  the  volatile 
organic  analyses. 

Any  )roblems  or  deficiencies  with  the 
laborat  »ry  facility  should  be  brou^t  to 
the  atte  nfion  of  the  laboratory 
manag«  ment  at  the  time  of  the  totu-  and 
reinfon  ed  at  the  closing  conference.  If 
discrep^cies  are  noted  between 
statements  made  by  the  laboratory 
repres«itative  and  visual  observations, 
it  may  ie  necessary  to  interview  other 
laboratiiy  personnel  to  obtain  an 
explanation  of  the  situation.  As  with  all 
areas  of  the  on-site  assessment,  the 
experie  tice  and  training  of  the  on-site 
assessor  are  critical  to  the  success  of  the 
faciliti^  evaluation. 
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3.6.4.2 


Organization  Assessment 


The  { Bsessor  should  review  laboratory 
QA  plai  IS,  SOPs,  organizational  charts 
and/or  )ther  documentation  to 
determ:  ne  the  laboratory's  operational 
structu]  e.  If  a  docimiented 
organiz  itional  plan  exists,  the  assessor 
should  iscertain  during  subsequent 
intervie  ws  with  laboratory  personnel  if 
the  laboratory  operation  follows  the 
documented  plan.  The  assessor  should 
interviefw  laboratory  management  to 
determme  the  roles  of  management  and 
how  lal  oratory  policy  is  created.  The 
absence  of  a  dociunented  organizational 
structuie,  clearly  defined  functional 
respons  ibiUties.  and  lines  of 
commu  lication.  should  be  considered  a 
deficiei  cy. 


3.6.4.3 


Personnel  Assessment 


The  a  isessor  should  review  the 
laborat(  ry's  written  qualification 
requirei  lents  for  each  position,  and  the 
qualific  itions  of  those  persons  currently 
holding  the  positions.  Key  personnel, 
e.g..  lab  )ratory  management  staff, 
quality  assurance  coordinator,  section 
managers,  chief  analysts,  etc.,  should  be 
interviewed  to  verify  their  qualifications 
for  thei]  positions.  These  interviews 
maybe  :onducted concurrently vtrith 
intervie  vs  on  analytical  and  biological 
procedi  res,  quality  control 
requirei  lents,  etc.,  in  order  to  expedite 
the  pro<  ess.  The  assessor  should  be 
cautioui  when  making  judgments  on 
personr  el  qualifications,  and  must  be 
aware  tlat  experience  may  be  an 
acceptalle  substitute  for  formal 
education.  When  in  doubt  concerning 
personnbl  qualifications,  the  assessor 
should  conduct  an  in-depth  interview 
with  the  individual  to  determine  his/her 
expertis  5  in  a  given  area. 

Note:  S  ection  5,  Quality  Systems,  contains 
details  o«  personnel  qualiRcations. 


3.6.4.4  Sample  Handling  Assessment 

The  assessor  should  review  the 
laboratory's  SOP  for  sample  receipt  to 
assure  that  all  appropriate  elements 
(e.g.,  proper  sample  containers, 
preservatives,  chain  of  custody,  sample 
storage,  sample  rejection  policy,  etc.)  are 
included.  Any  omissions  should  be 
brought  to  the  attention  of  the  laboratory 
management  and  appropriate  laboratory 
staff  person.  Absence  of  a  written 
sample  receipt  SOP  should  be 
considered  a  serious  deficiency.  The 
assessor  should  inspect  the  sample 
storage  areas  to  insure  that  the  facilities 
are  adequate  and  seciired.  Cold  storage 
facilities  should  be  checked  for 
maintenance  of  proper  temperatures, 
prof>er  monitoring  devices 
(thermometers,  etc.)  and  appropriate 
documentation.  Sample  receipt 
personnel  should  be  interviewed  to 
determine  their  adherence  to  the  SOP. 
Sample  receipt  documentation  and 
chain-of-custody  records  should  be 
reviewed  to  determine  if  documentation 
is  adequate.  Failure  to  follow  SOPs  may 
be  considered  a  serious  deficiency, 
depending  on  the  degree  of  deviation. 
Failure  to  keep  sample  receipt  and 
chain-of-Custody  dociunentation  should 
be  considered  a  serious  deficiency. 

3.6.4.5  Equipment  Assessment 

The  assessor  should  determine  if  the 
laboratory  has  all  equipment  and 
instrumentation  necessary  to  perform 
the  analyses  for  which  certification  is 
requested.  This  determination  should  be 
performed  by  visual  inspection  of  the 
laboratory.  TTie  assessor  should 
detennine  if  the  equipment  is  in 
reasonable  working  condition.  An  actual 
demonstration  of  equipment 
performance  is  not  necessary  in  all 
circumstances,  but  should  bie  required  if 
the  assessor  has  doubts  about  the 
condition  of  certain  pieces  of 
equipment.  The  absence  of  a  required 
piece  of  equipment  or  instrument  for  a 
particular  test  should  be  considered  a 
serious  deficiency.  The  assessor  should 
determine  if  the  laboratory  has  written 
records  of  equipment  repairs, 
maintenance,  testing  and  calibration. 

3.6.4.6  Calibration  Standards 
Assessment 

The  assessor  shall  ascertain  whether 
the  laboratory  has  the  necessary  stock 
calibration  standards  and  should  spot 
check  calibration  standards  to  see  if 
they  are  within  expiration  dates.  The 
assessor  should  determine  if  stock 
standards  are  properly  stored,  e.g., 
volatile  organic  standards  are  stored  in 
sealed  vials  in  a  fieezer.  The  assessor 
should  examine  the  laboratory's  records 


for  stock  standards  and  the  preparation 
of  working  standards  to  determine  if  the 
records  are  complete. 

3.6.4.7    Methodolc^y  Assessment 


TixB  assessor  should  determine 
whether  the  laboratory  has  standard 
operating  procedures  for  all  test 
methods  used  by  the  laboratory.  The 
standard  operating  procedures  should 
be  reviewed  to  determine  if  they 
adequately  address  all  aspects  of  the 
analyticai  and  biological  procedures, 
e.g..  sample  preparation,  calibration 
standard  prepcuetion,  instrument 
caUbration,  etc.  The  analysts  should  be 
interviewed  to  verify  that  they  have 
access  to  and  are  following  the  standard 
operating  procedures  for  all  methods. 
The  lack  of  analytical  and  biological 
Standard  operating  procedures  or 
significant  deviations  bom  the  standard 
operating  procedures  should  be 
considered  as  serious  deficiencies. 

While  the  ideal  on-site  assessment 
would  consist,  in  part,  of  observing  each 
individual  perform  his/her  assigned 
work,  time  considerations  will  not 
permit  this  approach  in  a  laboratory 
wliich  conducts  a  wide  variety  of 
analytical  or  biological  procedures. 
Consequently,  the  on-site  assessor  will 
need  to  rdy  more  heavily  on  interviews 
with  laboratory  personnel,  observations, 
and  review  of  records  to  determine 
proficiency  with,  and  knowledge  of.  the 
analytical  or  biological  methodology. 
The  aseeasoi^s  experience  and  training 
will  play  a  isey  role  in  this  process. 

Tm  assessor  should  be  familiar  with 
the  perCoimance  of  a  test,  so  that  the 
appropriate  technical  questions  may  be 
asked  of  the  Umatory's  analysts.  Tbe 
assessor  sbould  pose  qiMsti«is  to  the 
laboiatarjr's  staff  in  such  a  way  as  to  not 
lead  the  individual  into  the  correct 
response.  The  individual's  responses 
should  be  cro8S-died:ed  wi^  the 
laboratory's  documentation.  During 
interviews  with  the  individuals,  it  may 
be  unclear  as  to  how  the  analytical  and 
biological  procedures  are  being 
performed.  If  ^s  occurs,  dien  the 
assessor  sbouM  ask  the  individual  to 
demonStiate  the  procedure. 

3.6.4.8    Data  Audit 

Tlie  assessor  should  perform  a  data 
audit  on  an  appn^riate  number  of 
sample  sets  whidi  contain  all  the  tests 
for  «^idi  tbe  Mnratory  is  seeking 
accreifilatiaii.  it  may  be  necessary  to 
audit  nuilliple  sample  sets  in  order  to 
cover  all  tests.  The  assessor  should 
verify  tiwt  the  required  sample  receipt 
documeafttfttoB  and  dnin-of-custody 
records  are  on  file  and  that  ^btj  contain 
all  necessary  information.  The  assessor 
should  obtain  final  data  reports  for  the 


sample  set  being  audited.  The  assessor 

should  verify  dut  the  final  reports 

contain  the  following  information: 

— Sample  receipt  date; 

— Sample  analysis  date; 

— Sample  identification; 

— Method  used  for  analysis; 

— Quantitation  units.  e.g..  mg/L,  mg/Kg. 

pg/m'.  etc; 
— If  sample  is  a  solid,  whether  results 

are  calculated  on  a  wet  weight  or  dr>' 

wei^t  ba^.  and  if  on  a  dry  weight 

basis,  the  paT:ent  moisture  or  percent 

solids: 
— ^The  sample  result  (if  the  result  is 

none  detected,  the  method  detec^on 

limit  should  also  be  reported):  and 
— Method  of  statistical  determination  of 

test  result,  if  applicable. 

Hie  assessor  should  assure  that  all 
informati<n  needed  to  verify  the  final 
result  is  on  file,  inrliiding  reasons  for 
invalidating  tasting  results  if  this  has 
occurred.  'The  infonnation  may  include 
sample  preparati<Hi  data,  instrument 
output  (chromatograms.  ihass  spectra. 
strip  charts),  instnunent  calibration 
records,  and  racords  of  dilutions.  Once 
the  information  is  located,  the  assessor 
should  rnrreaiB  the  calculation  in  order 
to  verify  the  final  reported  result.  The 
absence  of  the  requiied  information 
needed  to  verify  the  final  result  should 
be  considered  a  serious  deficiency.  If 
the  assessor  is  unable  to  recreate  a 
calculation,  the  problem  should  be 
discussed  with  laboraloiy  personnel  in 
an  attempt  to  resolve  the  issue.  If  any 
calculatioas/final  results  are  determined 
to  be  incorrect,  the  assessor  should 
examine  approximately  (en  percent  of 
the  data  lov'  the  test  in  question  over  a 
selected  time  period  to  see  if  a 
systematic  error  has  occurred. 

In  addition  to  «M<«»ing  results  from 
routine  sample  analyses,  assessors  must 
also  audit  results  of  performance 
evaluation  (PE)  samples  analyzed  by  the 
laboratory  for  the  NELAP.  Assessors 
should  verify  that  the  sample(s)  were 
anal)rzed  using  the  criteria  set  forth  by 
NELAP.  The  data  generated  during  the 
analysis  of  PE  samples  should  be 
examined  and  oompared  with  final 
results  repwted  to  die  NELAP. 

3.6.4.9    QA  Plan  Assessment 

The  assessor  should  examine  the 
laboratory's  written  QA  Plm  to 
detennine  if  it  conforms  to  the  Quality 
S3rst8ms  retyniements  in  Section  5.0. 
The  assessor  should  examine  the 
laboratory's  raw  data  to  ascertain  if  the 
required  QC  daecks  have  been 
docii^Mnted.  If  QC  criteria  were 
exceeded,  the  assessor  must  determine 
if  oonective  action  was  initiated. 
Laboratory  personnel  should  be 


interviewed  to  detennine  if  they 
understand  and  follow  the  requirements 
of  the  QA  Plan.  L.aboratory  management 
should  be  interviewed  to  determine 
their  commitment  to  the  QA  program. 
The  absence  of  a  QA  Plan,  or  an 
incomplete  QA  Plan,  should  be 
considered  a  maior  deficiency.  The  lack 
of  appropriate  corrective  action  or 
documentation  of  corrective  action 
should  be  considered  a  serious 
deficiency. 

3.6.4.10  General  Health  and  Safety 
Procedures 

The  responsibility  for  promulgating 
and  enforcing  occupational  safety  and 
health  standards  rests  with  the  U.S. 
Department  of  Labor.^  While  it  is  not 
within  the  scope  of  the  assessment  team 
to  evaluate  all  health  and  safety 
regulations,  any  obviously  unsafe 
condition(s)  should  be  described  to  the 
appropriate  laboratory  official,  and 
reported  to  the  appropriate  state  or 
federal  agency.  The  accreditation  on-site 
assessment  is  not  intended  to  certify 
that  the  laboratory  is  in  compliance 
with  aU  applicable  health  and  safety 
regulations. 

3.6.4.11  Laboratory  Waste  Disposal 
Assessment 

The  assessorfs)  should  ask  if  adequate 
facilities  are  a^'ailable  for  the  collection, 
storage  and/or  treatment  (if  applicable) 
of  all  laboratory  vrastes.  Tlie  waste 
'  disposal  system(s)  should  be  operated  in 
such  a  maimer  to  protect  the  air,  water, 
and  land  by  minimizing  and  controlling 
all  releases  from  fume  hoods  and  bench 
operations.  Compliance  is  also  required 
with  any  wastewater  discharge  permits 
and  regulations.  It  is  the  labcvatory's 
responsibility  to  comply  with  all 
federal,  state,  and  local  regulations 
governing  waste  management, 
particularly  the  hazardous  waste 
regulations.  The  accreditation  on-site 
assessment  is  not  intended  to  certify 
that  the  laboratory  is  in  compliance 
with  all  applicable  waste  disposal 
regulations. 

3.7    Documentation  of  OuSUe 
Assessment 

3.7.1  Checklists 

The  checklists  «ised  by  the  assessors 

during  the  assessment  should  become  a 
part  of  the  permanent  file  kept  by  the 
NELAP/State  on  each  laboratory. 

3.7.2  Report  Format 

Evaluation  reports  should  be 
generated  in  a  narrative  format,  allowing 
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for  differences  in  style  and  technique 
between  accrediting  authorities. 
Deficiencies  must  be  addressed  at  a 
minimum,  however,  documentation  of 
positive  aspects  should  be  included. 
Documentation  of  existing  conditions  at 
the  laboratory  should  be  included  in 
each  report  to  serve  as  a  baseline  for 
future  contacts  with  the  facility. 

3.7.3  Distribution 

The  accrediting  authority  should  be 
recognized  as  having  the  responsibility 
for  the  content  of  the  evaluation  reports. 
The  team  leader  should  compile,  edit 
and  submit  the  final  report  to  the 
accrediting  authority.  The  team  leader 
must  assure  that  the  results  within  the 
final  report  conform  to  established 
criteria  for  the  evaluated  parameters. 

3.7.4  Report  Deadline 

No  longer  than  thirty  (30)  days  should 
elapse  from  the  last  day  of  an  on-site 
evaluation  imtil  the  report  is  submitted 
to  the  accrediting  authority  for  review 
and  final  decision. 

3.7.5  Release  of  Report 

On-site  evaluation  reports  should  be 
released  by  the  accrediting  authority 
only.  The  reports  will  be  released  to  the 
management  of  the  affected  laboratory 
and  to  those  persons  nominated  by  the 
laboratory  to  receive  a  copy  of  the 
report.  The  assessment  report  shall  not 
be  released  until  the  assessment  and  all 
other  appropriate  action  has  been 
completed.  In  accordance  with  the 
Freedom  of  Information  requirements, 
any  docxmientation  adjudged  to  be 
proprietary,  financial  and/or  trade 
information  will  be  considered  exempt 
from  release  to  the  public. 

3.7.6  Report  Storage  Time 
At  a  minimum,  copies  of  all 

evaluation  reports  must  be  retained  by 
the  evaluators  and  the  accrediting 
authority  for  a  period  of  five  years,  or 
longer  if  required  by  regulation. 

4.0  Accreditation  Process 

4.1  Components  of  Accreditation 
These  criteria  must  be  fulfilled  for 

accreditation.  The  components  and 
criteria  are  herein  described. 

4.1.1    Personnel  Qualifications 

This  component  ensures  that  the 
managerial  and  supervisory  personnel 
in  the  environmental  laboratory  meet  a 
minimum  set  of  qualifications  that 
address  the  elements  of  education, 
training  and  experience.  It  should  be 
recognized  that  some  of  these  elements 
are  interconnectable,  i.e.  a  greater 
magnitude  of  training  and/or  experience 
may  substitute  for  lesser  degrees  of 


forma 
Systei 
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criterii 


education.  Refer  to  Quality 
Systems  for  a  detailed  review  of 
and  managers,  and  the 

to  be  maintained  by  the 
supenfisors  and  managers  for  awarding 


super  isors 


accrec  itation. 


4.1.2 


On-Site  Assessments 


On-i  ite  assessments  and  evaluations 
may  b  >  of  two  types:  announced  and 
unaiui  3unced.  The  assessment  ensures 
that  tl:  B  environmental  laboratory  is 
capab  3  of  performing  analyses  to  the 
level,  trecision  and  accuracy  required 
by  the  specific  method  or  performance 
based  nethod.  Announced  assessments 
test  thi  ise  methods  and  evaluate  the 
results  against  the  criteria  under  the  best 
circun  stances  in  a  controlled 
enviro  mient.  The  imannounced 
assessi  nent  measures  the  abilities  of  the 
laborai  ory  to  meet  these  standards  for 
methoQs  on  an  average  day  under 
norma  working  conditions  and  in  a 
norma  working  environment.  Each  type 
of  asse  »ment  has  limitations  and 
advant  iges,  but  the  information 
obtaini  id  from  both  will  provide  a 
higher  degree  of  confidence  in  the 
ability  of  the  laboratory  to  attain  a 
requirf  d  level  of  competence  in  the 
qualitj^of  data  produced  for  regulatory 
and  compliance  purposes.  Refer  to  on- 
site  assessment  for  additional 
infomntion  regarding  frequency, 
procedures,  criteria,  scheduling  and 
documentation  of  on-site  assesSments. 

Announced  Assessments — ^The 
elemertts  present  in  and  criteria  for 
annouBced  assessments  for  national 
accreditation  are: 

(a)  The  assessment  must  be  performed 
a  mini]  num  of  one  time  per  year  and  be 
condu<  ted  on-site;  i.e.,  the  site  at  which 
the  act  lal  analyses  take  place; 

(b)  Tlie  assessment  may  consist  of  any 
or  all  ojF  the  categories  for  which  the 
laborat  iry  wants  to  obtain  accreditation; 

(c)  T  le  inspector  must  have  access  to 
all  info  rmation  and  data  requested  both 
for  ana  yses  completed  and  laboratory 
person  lel; 

(d)  T  le  results  of  the  assessment  and 
the  Per  brmance  Evaluation  sample 
analys«  s  indicating  satisfactory  or 
unsatis  actory  performance  will  be  sent 
to  the  r  ational  Database  on 

enviroi  mental  laboratories;  and 

(e)  A  least  two  performance 
evalual  on  (PE)  samples,  twice  per  year, 
for  eac    method  or  field  of  testing,  must 
be  succ  Bssfully  analyzed  according  to 
the  stai  dards  established  for  quality 
assurar  ce/quality  control,  precision  and 
accura<  y.  It  may  not  be  required  to 
analyze  PE  samples  during  the  on-site 
assessn  ent.  Marginal  performance  on 
any  previous  PE  samples  can  be  grounds 
for  requiring  that  a  subsequent  PE 


sample  analysis  be  performed  under  the 
observation  of  an  inspector. 

Unannounced  Assessments— The 
elements  and  criteria  for  the 
unannounced  assessments  for  the 
purpose  of  the  national  accreditation 
proCTam  are: 

(a)  The  inspector  may  not  be  denied 
immediate  access  to  the  laboratory 
facility; 

(b)  Elements  (a)  through  (d)  under 
aimounced  assessments  are  also 
apolicable  to  unannounced  assessments; 

Cc)  Performance  evaluation  samples 
may  be  distributed  and  analyses  run  in 
the  categories  and  for  the  methods  that 
are  determined  by  and  prescribed  by  the 
inspector;  and 

(d)  All  performance  evaluation 
samples  and  other  analyses  required  by 
the  inspector  are  to  be  done  as  directed 
by  the  inspector.  These  include 
parameters  such  as:  specified 
equipment,  analysts  and  times,  but  are 
not  limited  to  these  factors. 

Factors  Examined  in  Announced  and 
Unannounced  Laboratory 
Assessments. — Refer  to  On-site 
Assessments  for  assessment  criteria 
required  to  be  satisfied  for  accreditation. 
It  should  be  noted,  the  inspector  is  not 
limited  to  these  factors  in  reaching  an 
evaluation  and  conclusion.  Other  factors 
may  be  considered  and  documented  as 
appropriate. 

Laboratories  will  be  furnished  with  an 
inspection  report  dociunenting  any 
deficiencies  found  in  the  factors  listed 
above  or  any  others  considered  by  the 
inspector.  It  shall  also  include  whether 
a  specific  method  passed  or  failed  based 
on  the  Performance  Evaluation  sample. 
All  such  reports  are  public  record  and 
any  or  all  of  the  information  contained 
therein  may  be  put  into  the  National 
Database.  Proprietary  data  will  be 
excepted  from  all  public  records. 

The  laboratory  will  have  no  more  than 
45  days  from  the  date  of  receipt  of  the 
report  to  correct  deficiencies  noted  in 
the  inspection  report.  At  that  time,  if  no 
remedial  action  has  been  taken  to 
correct  the  noted  deficiencies, 
accreditation  for  categories  or  specific 
methods  within  those  categories  will  be 
immediately  revoked. 

4.1.3    Performance  Evaluation  Samples 

A  critical  component  of  laboratory 
assessments  is  the  Analysis  of  the 
Performance  Evaluation  Samples.  Refer 
to  Performance  Evaluation  Testing, 
specifically  Testing  of  Samples,  for 
additional  information  reg^ing 
separate  treatment  of  Performance 
Evaluation  samples,  discussion  of  issues, 
of  availabiUty,  and  purity  and 
distribution.  Performance  Evaluation 
samples  would  be  used  and  evaluated  ]n 


the  accreditation  process  in  the 
following  manner: 

(a)  All  laboratories  seeking  National 
Accreditation  must  receive,  examine 
and  analyze  initial  performance 
evaluation  sample(s)  for  each  category 
(e.g.,  drinking  water,  hazardous  waste, 
etc.)  in  which  they  are  requesting 
acaeditation.  The  analysis  must  be 
completed  and  the  results  reported  to 
the  performance  evaluation  testing 
organization  or  the  Inspector  within  45 
days  of  the  receipt  of  the  sample. 

(b)  Each  laboratory  seeking  national 
accreditation  shall  also  be  required  to 
perform  analyses  on  at  least  two 
performance  evaluation  sample^,  two 
concentrations,  two  times  per  year  in 
each  category  for  which  they  have 
applied  for  accreditation  or  for  which 
the  laboratory  is  currently  accredited.' 

(c)  The  laboratory  will  be  informed  of 
the  results  of  the  performance 
evaluation  sample  analysis  within  60 
days  of  receipt  by  the  state  agency  or 
authorized  third  party  contractor.  The 
results  of  all  of  the  performance 
evaluation  sample  tests  indicating 
satisfactory  or  unsatisfactory 
compliance  Mill  be  public  record  and 
will  be  recorded  on  the  national 
database. 

(d)  The  results  of  the  performance 
evaluation  sample  analysis  will  be 
considered,  along  with  other 
information  obtained  from  announced 
and/or  unannounced  assessments  in 
determining  whether  accreditation 
should  be  granted,  denied  or  modified 
for  a  category,  or  whether  the  laboratory 
should  lose  accreditation  for  a  category 
or  method  within  a  category. 

4.1.4    Corrective  Action  Reports 

The  purpose  of  the  corrective  action 
report  is  to  have  a  written  record  of 
response  to  deficiencies  that  are  noted 
in  die  laboratory  assessment  procedure. 

(a)  After  being  notified  of  deficiencies 
from  the  laboratory  inspection,  the 
laboratory  has  45  days  from  the  date  of 
receipt  of  the  deficiency  report  to 
submit  a  corrective  action  report. 

(b)  The  state  authority  or  authorized 
third  party  contractor  will  respond  to 
the  action  noted  in  the  corrective  action 
report  writhin  30  days  of  receiving  it. 
The  report  must  address  each  of  the 
deficiencies  noted  on  the  deficiency 
report. 

(c)  A  laboratory  can  lose  accreditation 
in  a  category  or  a  method  within  a 
category  by  any  or  all  of  the  following 
items: 

i.  Failing  to  respond  to  corrective 
action  two  times; 

ii.  Failing  to  submit  a  corrective 
action  report; 


iii.  Failing  to  address  each  item  noted 
as  a  deficiency  in  the  corrective  action 
report;  -» 

IV.  Failing  the  same  performance 
evaluation  sample  analysis  two 
consecutive  times  for  the  same  analyte; 
or 

V.  Failing  to  achieve  an  overall  testing 
event  passing  score  for  two  consecutive 
testing  events  or  two  out  of  three 
consecutive  testing  events. 

(d)  All  information  included  and 
documented  in  a  deficiency  report  and 
the  corrective  action  report  are 
considered  to  be  public  information. 
Other  states  participating  in  the 
National  Environmental  Laboratory 
Accreditation  Program  would  have 
access  to  this  information  through  a 
national  database.  At  a  minimum,  the 
database  would  include  the  following 
information: 

i.  Name  and  location  of  laboratory; 

ii.  Numbei  and  dates  of  assessments 
performed  and  whether  they  were 
announced  or  unannounced; 

iii.  Performance  evaluation  samples 
and  analyses  done,  the  date  completed 
and  the  status  (in  process;  passed, 
failed): 

iv.  Categories  and  methods  for  which 
the  laboratory  is  currently  accredited 
and  date  of  accreditation;  and/or 

V.  Categories  and  method  for  which 
the  laboratory  has  lost  accreditation  and 
the  date  of  loss  of  accreditation. 

4.1.5  Ethical  Standards 

.     Elements  in  a  national  program  that 
ensure  consistency  and  promote  the  use 
of  quality  assurance/quality  control 
procedures  to  generate  quality  data  for 
regulatory  purposes  are 

(a)  NELAC  strongly  recommends 
requires  that  each  laboratory  seeking 
national  accreditation  have  a  named 
Quality  Assurance  Officer.  NELAC 
strongly  recommends  that  the  Quality 
Assurance  Officer  be  a  person  other 
than  any  supervisor  of  laboratory 
analysts,  who  reports  directly  to  the 
laboratory  management  and  not  to  the 
laboratory  supervisor  in  matters  related 
to  quality  assurance  and  quality  control 
of  analyses,  methods  relating  to  these 
analyses,  and  instrumentation. 

(b)  NELAC  will  consider  that 
responsibility  for  falsification  of  data, 
records  or  instrument  parameters  will 
rest  upon  the  Quality  Assurance  Officer 
(named  in  4.1.4a  above),  the  laboratory 
management  and  the  company. 

(c)  The  National  Environmental 
Laboratory  Accreditation  Program  shall 
establish  a  "Laboratory  Fraud  Hotline" 
telephone  nimiber.  Alleged  cases  of 
data,  record  or  analytical  fraud  reported 
via  this  hotline  will  be  referred  to  the 
relevant  state  authority  for  investigation. 


The  fact  that  a  federal  or  state  has  taken 
regulatory,  legal,  or  contractual  action 
against  a  laboratory  will  be  made 
available  on  the  national  database. 

4.1.6  Fee  Process  for  National 
Accreditation 

Refer  to  Policy  and  Structure, 
specifically  funding  of  the  program 
1.7.3,  regarding  the  funding  of  state 
accreditation  programs,  including  a  fee 
structure  covering  the  actual  cost  of  an 
accreditation. 

(a)  The  cost  incurred  in  the 
application  process  for  national 
environmental  laboratory  accreditation 
will  be  called  an  accreditation  fee. 

(b)  Where  required,  accreditation  fees 
will  be  paid  to  the  state(s)  which  grants 
accreditation  to  the  laboratory.  These 
fees  must  be  paid  in  accordance  v^th 
existing  state  regulations,  levels  and 
practices. 

(c)  Failure  to  remit  the  accreditation 
fee  within  the  time  Limit  as  established 
by  the  individual  state  authority  will  be 
groimds  for  immediate  loss  of 
accreditation  in  that  state.  The  loss  of 
accreditation  will  immediately  be 
entered  in  the  national  database. 

4.1.7  Application  Process 

The  National  Environmental 
Laboratory  Accreditation  Program 
encompasses  a  standardized  set  of 
elements  in  each  application  for 
accreditation  that  will  be  reported  to 
and  recorded  in  the  national  database. 
The  application  package  includes  any 
specific  state  regulatory  requirements 
that  are  essential  for  accreditation 
within  an  individual  state. 

The  application  form  for  national 
envirormiental  laboratory  accreditation 
shall  include: 

(a)  Legal  name  of  laboratory 

(b)  Laboratory  mailing  address 

(c)  Name  of  owner 

(d)  Location  (full  address)  of 
laboratory 

(e)  Name  and  phone  number  of 
laboratory  contact  person 

(f)  Name  and  phone  nimiber  of 
Quality  Assurance  Officer 

(g)  Name  and  phone  number  of 
laboratory  management  representative 

(h)  Laboratory  hours  of  operation 

(i)  States  for  which  the  laboratory  is 
requesting  accreditation 

(j)  Categories  for  which  the  laboratory 
is  requesting  accreditation 

(k)  Description  of  laboratory  type 
— Commercial 
— Federal 

— Hospital  or  health  care 
—State 
— University 
— Public  water  system 
— ^Public  wastewater  system 
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—Industrial  {an  uuhistry  with  discharge 

pennits) 
—Other  (Describe) 

(1)  Certiikation  of  compliance  by 
laboratoiy  management  (vide  in£ta: 
4.1.9) 

4.1.8    Transfer  of  Ownership/Change  of 
Ownership  and/or  Location  of 
Laboratory 

Accreditation  may  be  transferred 
when  the  legal  status  or  crwn^rship  of  an 
accredited  laboratory  changes  without 
affecting  its  staff,  equipment,  and 
organization.  The  accrediting  agency 
may  charge  a  transfer  fee  and  shall 
conduct  an  on-site  assessment  to  verify 
affects  of  such  changes  on  laboratory 
performance. 

The  following  conditions  apply  to  the 
change  in  ownership  and/or  the  change 
in  location  of  a  laboratory  that  has 
national  accreditation. 

(a)  Any  change  in  ownership  and/or 
location  of  an  accredited  laboratory 
must  be  reported  in  writing  to  the 
primary  state{s)  and  the  NaUonal 
Environmental  Laboratory  Accreditation 
Program  within  twenty  business  days  of 
such  a  change  taking  effect. 

(b)  Such  a  change  in  ownership  and/ 
or  location  will  not  necessarily  require 
reaccreditation  or  reapplication  in  any 
or  all  of  the  categories  in  which  the 
laboratory  is  currently  accredited. 

(c)  Change  in  ownership  and/or 
location  may  require  a  mandatory  on- 
site  assessment  with  the  elements  of  the 
assessment  being  determined  by  the 
inspector. 

(d)  Any  change  in  ownership  must 
assure  historical  traceability  of  the 
laboratory  accreditation  nmnber(s). 

(e)  For  a  change  in  ownership,  one  of 
the  following  conditions  must  be  in 
effect: 

i.  The  previous  (transferring)  owner 
must  agree  in  writing,  before  the  transfer 
of  ownership  takes  place,  to  be 
responsible  for  any  analyses,  data  and 
reports  generated  up  to  the  time  of  legal 
transfer  of  ownership;  or 

ii.  The  buyer  (transferee)  must  agree 
in  writing  to  be  responsible  for  any 
analyses,  data  and  reports  generated 
before  the  legal  transfer  of  ownership 
occurs. 
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4.1.9    "Certification  of  Combliance" 
Statement 

The  following  "Certification  of 
Compliance"  statement  must 
accompany  the  application  for 
laboratory  accreditation.  It  must  be 
signed  and  dated  by  both  the  laboratory 
management  and  the  quality  assurance 
officer  for  that  laboratory. 


CertifidatioB  By  Applicant 

The  applicant  understands  and 
acknovjledges  that  the  laboratory  is 
requirep  to  be  continually  in 
compUince  with  the  National 
Environmental  Laboratory  Accreditation 
Program's  rules  and  regulations 
concen^ng  laboratory  accreditation  and 
standards  and  will  be  subject  to  the 
penaltyiprovisions  provided  therein. 

The  a  iphcant  understands  and 
acknow  edges  that  accreditation  is 
specific  illy  subject  to  unannounced 
assessm  ents. 

Auth<  rized  representatives  of  any 
state  in  which  the  laboratory  is 
accredilbd  may  make  an  annouinced  or 
imannotinced  inspection,  search,  or 
examination  of  an  accredited  or  interim 
approv^  laboratory  whenever  the  state, 
at  its  discretion,  considera  such  an 
inspectibn,  search  or  examination 
necessaty  to  determine  the  extent  of  the 
laborato^'s  compliance  with  the 
conditi(tis  of  its  accreditation  and  these 
regulations.  Any  refusal  to  allow  entry 
to  the  stite's  representatives  shall 
constitute  a  violation  of  a  condition  of 
accreditation  and  grounds  for  revocaUon 
of  accreditation  or  loss  of  accreditation. 
The  applicant  hereby  certifies  that  all 
analyses!  performed  are  done  in 
accordance  with  applicable  U.S. 
Environiiental  Protection  Agency 
Guidelires. 

I  here^  certify  that  I  am  authorized 
to  sign  this  application  on  behalf  of  the 
applicant/owner  and  that  there  are  no 
misrepresentations  in  my  answer  to  the 
question!  oo  this  application. 


any  of  the  conditions  outHned  below  in 
the  sections  on  maintaining 
accreditation  and  supervision, 
revocation  and  loss  of  accreditation. 
Additionally,  failure  to  pay  the  required 
fees  as  determined  by  the  participaUng 
states  within  the  stipulated  deadlines  or 
by  the  stipulated  dates  wrill  resuh  in  loss 
of  accreditation.  This  information  will 
be  entered  into  the  National  Database. 

There  is  a  separate  process  for 
accreditation  for  new  categories, 
methods  and  analytes  (vide  supra: 
AppUcation  Process,  4.1.7). 

Each  year  the  National  Environmental 
Laboratory  Accreditation  ProgTam  will 
provide  each  laboratory  with  a  current 
directory  with  information  on  what 
categories,  methods,  and  analytes  for 
which  they  are  accredited.  Additionally, 
new  categories,  methods,  and  analytes 
will  appear  on  the  actual  certificate  that 
is  reissued  as  these  items  are  added 
and/or  deleted  during  the  year.  All  new 
categories  will  be  included  in  updates  to 
the  database. 


Signaturi  Qiiahty  Assurance  Officer 
Officer 


Name  of  Quality  Assurance 


Print 

(Legal  Nine) 


Nai  le  of  Apphcant  Laboratory 


Date 


Signature 

Laboratoi  y  Management  Representative 

Represenjative 


Name 

Laboratoi  f  Management. 

4.2    Peri  id  of  Accreditation 

For  a  la  wratory  in  good  standing,  the 
period  fo^  accreditation  within 
categories  for  methods  or  analytes  will 
be  reevaluated  yeariy  and  will  be 
considereji  to  he  cmgoing  once  a 
laboratory  has  been  accredited  for  that 
category,  Biethod.  or  analyte.  The  loss  of 
accreditation  for  categories,  methods  or 
analytes  will  occxir  upon  not  fulfilling 


4.3    Maintaining  Accreditation 

Accreditation  remains  in  affect  until 
revoked  by  the  accrediting  authority, 
until  discontinued  by  the  accredited' 
laboratory,  or  until  expiration  of 
accreditation  date.  To  maintain 
accreditation,  the  accredited  laboratory 
shall  complete  or  comply  with  elements 
4.3.1  TO  4.3.7.  Failure  to  complete  or 
comply  with  these  elements  may  be 
cause  for  downgrading  or  revoking 
accreditation. 

4.3.1    Performance  Evaluation  Samples 

Performance  evaluation  samples 
appropriate  for  the  accredited     • 
methodology  shall  be  acquired  twice  per 
year  fi-om  a  source  acceptable  to  the 
National  Environmental  Laboratory 
Accreditation  Program,  successfully 
analyzed,  and  reported  to  the 
accrediting  body  within  required 
deadlines.  In  the  event  of  unsaUsfactory 
performance  and  required  reanalysis, 
repeat  analysis  shall  also  be  completed 
and  reported  within  established 
deadlines.  Poor  performance  on  a 
performance  evaluation  sample  or 
failure  to  submit  results  within  required 
deadlines  may  be  cause  for 
dowmgrading  accreditation, 

4.3.2    On-Site  Assessments 

Announced  on-site  assessments  shall 
be  performed  by  the  accrediting  agency 
at  a  minimum  frequency  of  one 
assessment  every  year.  Unannounced 
on-site  assessments  or  follow-up  on-site 
assessments  may  be  conducted  more 
frequently,  for  cause,  at  the  option  of  the 
a(xrediUng  agency.  Situations  which 
might  trigger  an  unannounced  on-site 
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assessment  or  follow-up  on-site 
assessment  include,  review  of  a 
previously  deficient  on-site  assessment, 
poor  performance  on  a  performance 
evaluation  sample,  change  in  other 
accreditation  elements,  or  other 
information  concerning  the  capabilities 
or  practices  of  the  accredited  laboratory. 
On-site  assessmmts.  regardless  of 
frequency,  shall  be  successfully 
completed  to  maintain  accreditation. 
Deficiencies  identified  during  the  on- 
site  assessment  shall  be  corrected 
within  deadlines  established  in  these 
guidelines  or  according  to  deadlines  in 
an  approved  correction  action  plan. 
Failure  to  pass  an  on-site  assessment  or 
to  correct  deficiencies  according  to  the 
provisions  of  an  approved  corrective 
action  plan  may  be  cause  for 
downgrading  accreditation. 

4.3.3  Other  Accreditation  Elements 

The  accredited  laboratory  shall 
maintain  other  key  accreditation 
elements  which  originally  served  as  the 
basis  for  accreditation  including  the 
facility,  organization  and  management, 
qualifications  of  key  personnel,  sample 
handling  procedures,  calibration 
standards,  analytical  methods,  data 
reduction  procedures,  and  laboratory 
quality  assurance  plan.  Failure  to 
maintain,  revise,  or  replace  any  of  these 
key  components  may  be  cause  for 
downgrading  accreditation  status. 

4.3.4  Notification  and  Reporting 
Requirements 

The  accredited  laboratory  shall  notify 
the  accrediting  body  of  any  changes  in 
key  accreditation  criteria  including  but 
not  necessarily  limited  to  the  laboratory 
ownership,  location,  key  personnel,  and 
major  instnunentation.  The  accredited 
lab  shall  also  comply  with  any  other 
reporting  requirements  identified  in 
these  guidelhies. 

4.3.5  Record  Keeping  and  Retention 

All  lab  records  associated  with 
accreditation  parameters,  including  raw 
data  assodatMl  with  each  analysis, 
changes  in  method  standard  operating 
procedures,  or  the  laboratory  quality 
assurance  plan,  shall  be  maintained  for 
a  minimum  of  five  years  unless 
otherwise  designated  for  a  longer  period 
in  another  regulation.  In  the  case  of  data 
used  in  litigation,  the  laboratory  is 
required  to  stcne  such  records  for  a 
longer  period  upon  written  notification 
from  the  accrediting  agency. 

4.3.6  Payment  of  Fees 

The  accredited  lab  shall  pay  all  fees 
associated  with  maintaining 
accreditation  to  the  accrediting  body 
within  established  deadlines. 


4.4    Suspension,  Revocation  and 
Denial  of  Accreditation 

Reasons  to  deny  an  initial  application 
or  reapplication  shall  include: 

(a)  Failure  of  laboratory  staff  to  meet 
the  personnel  qualifications  as  required 
by  NELAC.  These  qualificati(His  include 
education,  training  and  experience 
requirements. 

(b)  Failure  to  successfully  perform 
performance  evaluation  test  as  required 
by  NELAC. 

(c)  Failure  to  attest  that  analysis  are 
performed  by  approved  methodologies 
and/or  in  accordance  with  NELAC 
requirements. 

A  laboratory  shall  have  two 
opportunities  to  correct  the  areas  of 
deficiencies  which  results  in  a  denial  of 
applications.  If  the  laboratory  is  not 
successful  in  remedjring  said 
deficiencies,  it  must  wdt  six  months 
before  again  applying  for  accreditation. 

Revocation— shall  mean  the  total 
withdrawal  of  a  laboratory's 
accreditation  by  the  accrediting 
authority.  The  laboratory  cannot  reapply 
for  accreditation  for  6  months,  by  which 
time  the  reason/cause  of  the  revocation 
must  be  corrected. 

Reasons  for  revocation  shall  include: 

(a)  Failure  to  participate  or 
unsatisfactory  performance  in  the 
performance  evaluation  testing  program 
as  required  by  the  program. 

(b)  Submitting  performance 
evaluation  sample  results  generated  by 
another  laboratory. 

(c)  Misrepresentation  of  any  material 
fact  pertinent  to  receiving  initial 
approval. 

(d)  Denial  of  entry  for  laboratory 
inspection. 

(e)  Conviction  of  charges  of  the 
falsification  of  any  report  of  or  relating 
to  a  laboratory  analysis. 

(f)  Failure  to  pay  accreditation  fees. 
No  laboratory's  accreditation  will  be 

revoked  or  a  renewal  denied  without  the 
opportunity  to  request  a  hearing. 

Suspension  shall  mean  the  temporary 
removal  of  a  laboratory's  accreditation 
for  a  defined  period  of  time.  The 
purpose  of  suspension  is  to  allow  a 
laboratory  time  to  correct  deficiencies  or 
area  of  non-compliance  with  program 
requirements  as  defined  by  regulation. 
A  suspended  laboratory  would  not  have 
to  reapply  for  accreditation  if  the  cause/ 
causes  for  suspension  are  corrected 
within  six  months.  A  laboratory's 
accreditation  may  be  suspended  in  total 
or  in  part.  It  may  retain  .those  areas  of 
accreditation  where  it  continues  to  meet 
the  standards  and  requirements  of  the 
program. 

Reasons  for  suspension  shall  include: 


(a)  Failure  to  successfully  perform 
performance  evaluation  tests  pursuant 
to  the  requirements  of  the  program: 

(b)  Failure  to  submit  ana  implement 
corrective  action  related  to  deficiencies 
found  during  laboratory  inspections: 

(c)  Loss  ofpersoimel  with  the 
required  educational,  training  and 
experience  qualifications:  or 

(d)  Failure  to  pay  accreditation 
application  fees. 

4.5  Interim  Accreditation 

4.5.1  Interim  Accreditation 

If  a  laboratory  completes  all  of  the 
requirements  for  accreditation  except 
that  of  an  on-site  assessment  because 
the  accrediting  authority  is  unable  to 
schedule  the  assessment  an  interim 
accreditation  shall  be  issued  and  will  be 
in  effect  until  the  assessment 
requirements  have  been  completed. 
Interim  accreditation  wrill  allow  a 
laboratory  to  perform  analyses  and 
report  results  of  samples  with  the  same 
status  as  a  fiiUy  accredited  laboratory 
until  an  on-site  assessment  has  been 
completed.  Accreditation  will  still  be 
granted  when  performance  evaluation 
samples  are  not  available. 

4.5.2  Revocation  of  Interim 
Accreditation 

Revocation  of  interim  accreditation 
may  be  initiated  for  due  cause  as 
described  in  4.4.0  by  order  of  the 
accrediting  agency,  without  right  to  a 
hearing. 

4.6  Awarding  of  Accreditation 

When  a  participating  laboratory  has 
met  the  requirements  specified  for 
receiving  accreditation,  the  laboratory 
will  receive  a  single  certificate  awarded 
on  behalf  of  the  state  accrediting 
authority.  The  certificate  will  provide 
the  following  information:  the  name  of 
the  laboratory,  address  of  the  laboratory, 
the  specifications  of  the  accreditation 
action  (for  example,  the  laboratory  may 
be  accredited  for  analysis  of  water  or  for 
use  of  a  specific  analytical  methodology, 
etc.),  the  states  in  which  the  laboratory 
may  operate.  Even  though  a  parent 
laboratory  is  accredited,  the  subfacilities 
(laboratories  operating  under  the  same 
parent  organization,  amlytical 
procedures,  and  quality  assurance 
system)  are  also  required  to  become 
accredited.  The  subfacilities  accredited 
will  be  listed  oa  the  certificate  of  the 
parent  laboratory. 

4.6.1    The  Certificate  of  Accreditation 

The  certificate  of  accreditation  will 
briefly  define  the  rules  of  obtaining  and 
maintaining  accreditation.  Finally,  the 
certificate  will  be  signed  by  a  member 
of  the  accrediting  authority. 
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To  address  the  concern  that  an 
individual  state  may  revoke  a 
laboratory's  accreditation  for  work  in 
that  state,  the  certificate  will  explain 
that  continued  accredited  status 
depends  on  successful  ongoing 
participation  in  the  program.  The 
certificate  will  urge  a  customer  to  verify 
the  laboratory's  current  accreditation 
standing  within  a  particular  state.  The 
certificate  must  be  returned  to  the 
accrediting  agency  upon  loss  of 
accreditation. 

4.6.2    Changes  in  Areas  of 
Accreditation 

If  an  accredited  laboratory  increases 
its  areas  of  accreditation,  a  new 
certificate  will  be  awarded  which 
details  the  spectrum  of  accreditations 
the  laboratory  has  achieved. 

4.7    Enforcement 

The  development  of  an  enforcement 
component  of  the  National 
Environmental  Laboratory  Accreditation 
Program  (NELAP)  should  be  based  on 
explicit  values,  or  prin«iples,  with 
which  all  partidpants  concur.  The 
proposed  basic  principles  are: 

(a)  The  program  should  be  fair  to  all 
participants; 

(b)  The  rules  should  be  well 
publicized; 

(c)  The  program  needs  of  the  ^ 
participating  agencies  must  be  upheld; 
and 

(d)  The  due  process  rights  of 
participating  laboratories  must  be 
protected. 

The  major  components  of  the  program 
shall  include: 

(a)  All  enforcement  actions  are  taken 
independently  by  EPA  or  state  agencies 
and  communicated  to  all  other  NELAP 
participating  agencies. 

(b)  NELAP  enforcement  is  limited  to 
suspension  (short-to-long-term)  from 
NELAP  only.  Any  other  civil/criminal 
actions  are  taken  by  participating 
agencies. 

(c)  An  eficctive  information-sharing 
database  used  by  all  participating 
agencies  is  essential  to  en.sure  informed 
decision-making  based  on  lab 
performance. 

4.7.1    Role  of  Enforcement  vs  QA/QC 

Most  agencies  have  historically 
conducted  laboratory  QA/QC  programs 
designed  to  help  laboratories  identify 
and  correct  technical  problems  affecting 
their  performance.  This  is  basically  a 
technical  assistance  function  by 
government.  Enforcement,  on  the  other 
hand,  is  an  oversight  process  of  taking 
informative  ("warning/information 
gathering  letters")  or  punitive  actions  to 
ensure  the  public's  desired  objectives 


("reliabl  e  data")  are  achieved.  QA/QC 
and  enf(  ircement  are  different  functions 
and  nee  1  to  be  kept  separate. 

4.7.2    I  efining  Enforceable  Violations 
The  r*;LAP  will  need  to  specify  what 
actions  1  ly  laboratories  will  result  in 
enforcei  lent  action.  Furthermore, 
enforcer  »ent  actions  should  be 
develop  id  in  increasing  severity  to 
allow  laboratory  correction  with 
minimal  enforcement  effort.  This  could 
be  done  with  tiers  of  enforcement 
actions,  s.g.  warning  letter,  suspension 
investigi  lion  order,  suspension  order, 
and  susj  ension  hearing. 

Enforc  sable  violations  will  also  need 
to  be  esti  iblished  to  provide  the  basis  for 
the  enfoi  cement  program.  Categories  of 
enforceable  violations  could  include: 

(a)  Datfe  falsification — intentional,  by 
lab  man^ement.  by  employees,  etc; 

(b)  Fal4e  advertising — misinforming 
clients  regarding  their  accreditation  and 
capabilities:  and 

(c)  Coi  tinuing  technical  problems — 
lack  of  te  chnical  staff,  failure  to  follow 
required  SOP's,  lack  of  equipment,  etc 

4.7.3    R(  commendation 

Given  esource  constraints,  strong 
interest  i  i  encouraging  state  support, 
and  the  f  reater  potential  for 
impleme  itation  in  the  mid-term  (2  to  5 
years),  a  'ariation  of  the  decentralized 
option  is  recommended.  This  approach 
will  still  «quire  a  federal-state 
laborator  r  integrated  effort  to  ensure  the 
objective  ,  structure,  and  issues  are 
defined  ii  i  the  necessary  detail 

5.0  Qua  ity  Systems 

5.1  Intn  duction 

Qualitj  Systems  include  all  quality 
assuranci  (QA)  policies  and  quality 
control  (C  C)  procedures,  which  shall  be 
delineate  1  in  a  QA  Plan  to  help  ensure 
and  docujnent  the  quality  of  the 
analjtical  data.  These  shall  include  QA 
policies,  1  irhich  will  establish  essential 
QC  proce  lures  applicable  to 
environm  Jntal  lalroratories  regardless  of 
size  and  (Complexity.  The  laboratory 
shall  meet  any  additional  or  more 
stringent  i  equirements  as  specified  by 
the  analyl  ical  methods,  specific 
programs  ur  Agencies. 

All  iten  s  identified  in  this  discussion 
shall  be  available  for  on-site  inspection 
or  data  au  lit. 


5.2    Qua  ity 
5.2.1     Qu  ility 


All  lab(  ratories 
have  aval 
descripti( 


System 
Assurance  Plan 


;  shall  prepare  and 
i  ible  for  review  a  written 
io  1  of  the  laboratory's  quality 
assurance  activities,  i.e.,  a  QA  plan.  The 
QA  plan  r  lust  be  an  independent 


document  that  may  incorporate  by 
reference,  already  available  standard 
operating  procedures  (SOPs)  or  other 
material,  e.g.,  methods,  guidance 
documents,  etc.,  that  are  approved  by 
the  laboratory  management.  Analysts  in 
the  laboratory  should  either  have  copies 
of  the  document  or  easy  access  to  the 
document.  The  items  listed  below 
constitute  essential  requirements  of  a 
Quality  System.  All  laboratories  should 
be  encouraged  to  add  any  additional 
items  thoug.ht  to  improve  the  analytical 
data.  The  following  items  shall  be 
included: 

— General  QC  procedurss 

— Performance  evaluation  samples 

—Staff 

— Equipment 

— Test  methods  &  standard  operating 

procedures  (SOPs) 
— Physical  facilities 

—Sample  acceptance  policy  &  sample  receipt 
— Sample  tracking 

—Record  keeping,  data  review  and  reporting 
—Corrective  action  policy  and  procethires 
— Definition  of  terms 
— Bibliography  C^ 

5.3    General  Quality  Control 
Procedures 

The  following  are  the  essential 
requirements  and  routines  to  calculate 
and  assess  analytical  precision, 
accuracy,  and  method  detection  limits. 
All  records  and  related  quality  contntl 
procedures  shall  be  documented  and 
maintained. 

The  required  essential  quality  control 
shall  be  as  specified  in  the  analytical 
methods  or  as  listed  below,  whichever 
is  more  stringent. 

5.3.1     Chemical  Testing 

(a)  Method  Reagent  BlarJts—A 
minimum  of  1  per  batch  of  20  or  less 
samples  per  matrix  type  per  sample 
extraction  or  preparation. 

(b)  Matrix  Spikes  (MS),  Matrix  Spike 
Duplicates  (MSDs),  and  Sample 
Duplicates  (SD). 

i.  Matrix  spikes:  required  frequency  as 
per  the  method  reagent  blank,  except' for 
analyses  for  which  standards  are  not 
available  (BOD,  TSS,  O&G,  and  pH, 
etc.).  ^ 

ii.  Matrix  spike  duplicates  or  sample 
duplicates  shall  be  analyzed  at  the  same 
frequency  as  the  original  matrix  spike 
(MS). 

(c)  Laboratory  Fortified  Blanks— iQC 
Check  Samples). 

It  is  suggested  that  these  be  analyzed 
at  the  same  fi^quency  as  the  matrix 
spikes,  but  are  mandatory  if  the  matrix 
spikes  are  not  within  quality  control 
acceptance  limits. 

(d)  Surrogates— Surrogate  compounds    ■ 
must  be  added  to  all  samples,  standards, 
at?d  blanks  whenever  possible  for  all 
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organic  cfaromatography  methods. 
Limits  must  be  used  to  determine 
acceptable  sunogate  recoveries  on  a 
daily  basis. 

(e)  Quality  Control  Validation  Studies 
or  Initial  Demonstration  of  Analytical 
Cap<^ility^—QC  Validation  Studies  shall 
be  performed  on  a  one-time  basis 
(initially  and  with  a  significant  change, 
e.g..  new  analyst,  instrument  or 
technique). 

(f)  Methods  Used  to  Assess  Precision 
and  Accuracy— The  laboratories  shall 
calculate  and  track  precision  and 
accuracy  of  test  measurements  and  the 
associated  acceptance  ranges  using  the 
data  from  the  duplicate.  MS,  blank  and 
siirrogate  measurements.  The  resulting 
acceptance  ranges  (and/or  quality 
control  charts)  shall  be  used  to  assess 
data  acceptance  and  shall  be  readily 
accessible  in  an  identifiable  file  to  all 
personnel  involved  with  the  data 
review/data  acceptance  process. 

(g)  Method  Detection  limits— Method 
detection  limits  shall  be  determined  by 
an  approved  protocol  or  by  a  method 
specified  by  the  accrediting  authority, 
llie  detection  limit  is  to  be  determined 
for  the  compounds  of  interest  in  each 
method  in  laboratory  pure  water  and  the 
matrix  of  interest.  The  procedure  used 
must  be  documented. 

(h)  Qualitative  Identifications— 
Qualitative  quality  control  refers  to  the 
identification  of  a  specific  compound. 
Identification  of  all  ^alytes  must  be 
accomplished  with  a  verified  standard 
of  the  analyte. 

When  analyzing  a  new  matrix,  a  new 
analyte  or  where  other  reasons  for  doubt 
exists,  a  confirmatory  analysis  shall  be 
performed.  Such  analysis  shall  be  a 
technique  with  a  diffoent  scientific 
principle  and  may  include: 
— Second  column  confirmation 
— Alternate  wavelengths 
— ^Derivatization 
— ^Mass  spectral  interpretation 
— Alternate  detectors 
— Additional  cleanup  procedures 

(i)  Reagent  Quality,  Water  Quality  and 
Checks 

i.  Reagents — In  methods  where  the 
purity  of  reagents  is  not  specified, 
analytical  reagent  grade  shall  be  used. 
Reagents  of  lesser  purity  than  that 
specified  by  the  method  shall  not  be 
used.  The  labels  on  the  container  should 
be  checked  and  the  omtents  examined 
to  verify  that  the  purity  of  the  reagents 
meets  the  needs  of  the  particular 
method. 

ii.  Water — Where  the  method  does  not 
specify  the  type  of  water  (e.g.,  distilled, 
deionized,  etc.),  the  vrater  quality  shall 
be  free  fr^m  all  constituents  that  may 
potentially  interfere  with  the  sample 


preparation  or  analytical  test.  The 
quality  of  water  sources  shall  be 
monitored  and  documented. 

(j)  Glassware  Cleaning — ^In  the 
analysis  of  samples  containing 
components  in  the  parts  per  billion 
range,  the  preparation  of  scrupulously 
clean  glassvrare  is  mandatory.  Particidar 
care  must  be  taken  with  glassware  such 
as  Soxhlet  extractors,  Kudema-Danish 
evaporative  concentrators,  sampling- 
train  components,  or  any  other 
glassware  coming  in  contact  with  an 
extract  that  will  be  evaporated  to  a 
lesser  volume. 

Any  cleaning  and  storage  procedures 
that  are  not  specified  by  the  method 
shall  be  documented  in  laboratory 
records  and  SOPs. 

(k)  Internal  Audits — The  laboratory 
shall  have  a  system  in  place  for 
conducting  internal  audits  of  the 
methods,  data,  and  staff  employed  at  the 
lab.  Tlie  audits  shall  be  conducted  at 
least  twice  annually  and  the  results 
shall  be  documented. 

5.3.2    Bioassays 

(a)  Dilution  Water  Control — Every 
toxicity  test  or  range-finding  test  shall 
include  a  diluticm  water  control 
treatment  consisting  of  the  same 
dilution  water,  conditions,  proceduires, 
types  and  nimiber  of  organisms  as  used 
in  the  effluent  treatments,  except  that 
none  of  the  effluent  being  tested  shall  be 
added  to  the  dilution  water. 

Whenever  artificial  sea  salts  are  used 
in  the  salinity  adjustment  of  either  the 
dilution  water  sample  or  effluent 
sample,  an  additional  control  treatment 
shall  be  included.  This  additional 
control  treatment  shall  consist  of 
replicate  chambers  containing  only 
artificial  saltwater  made  with  the  same 
artificial  sea  salts  used  to  adjust  the 
■  samples.  The  artificial  saltwater  shall  be 
made  to  the  same  standardized  salinity 
and  Ph  as  the  other  test  treatments. 

(b)  Distribution  of  Test  Organisms — 
,'\Test  organisms  must  be  randomly 

distributed  to  the  test  chambers  either 
by: 

i.  Adding  to  each  chamber  no  more 
than  20%  of  the  total  number  to  be 
assigned  to  each  chamber,  then 
repeating  the  process  imtil  each  test 
chamber  contains  the  total  number  of 
test  organisms  desired;  or 

ii.  Randomly  assigning  one  test 
organism  to  each  test  chamber,  then 
randomly  assigning  a  second  test 
organism  to  each  test  chamber,  etc., 
continuing  the  random  assignments 
until  the  total  number  of  test  organisms 
desired  has  been  distributed  to  each  test 
chamber. 

(c)  Dissolved  Oxygen  Requirement — 
The  DO  in  the  test  chambers  shall  be 


maintained  at  greater  than  40%  of 
saturation  but  \pss  than  100%  when 
testing  commie  toxicity  for  all  species 
except  Ceriodaphnia  which  must  be 
adjusted  only  prior  to  test  initiation  or 
sample  renewal.  Acute  tests  shall  assure 
that  a  minimum  level  of  4.0  mg/L  DO 
is  maintained. 

(d)  Duplicate  Requirements — ^When 
the  purpose  of  a  definitive  acute  toxicity 
test  is  to  determine  compliance  with  an 
LC50,  or  EC50  permit  limitation,  the  test 
shall  consist  of  one  or  more  control 
treatments  and  a  series  of  at  least  five 
effluent  concentrations,  in  duplicate. 

i.  If  the  toxicity  of  the  effluent  to  the 
test  organism  is  not  known,  then  the 
concentration  of  effluent  in  each 
treatment,  except  for  the  hi^est 
concentration  and  the  control(s)  shall  be 
at  least  50%  of  the  next  hi^er  one.  The 
concentrations  selected  shall  be  evenly 
spaced  on  either  a  logarithmic  or 
geometric  scale.  s,^ 

ii.  Definitive  test  concentration  seriesN 
must,  at  a  minimum,  be  conducted  in 
duplicate.  Additional  repUcate  series 
may  be  necessary  in  order  to  achieve 
required  test  precision.  Only  true 
replicates,  with  no  water  connections 
between  test  chambers  shall  be  used. 

iii.  A  minimum  of  twenty  test 
organisms  shall  be  exposed  to  each 
effluent  concentration  and  each  control 
treatment;  this  means,  when  conducting 
the  test  in  duplicate,  at  least  ten 
organisms  per  test  chamber.  The 
number  of  organisms  used  in  each 
effluent  concentration  shall  be  equal  to 
the  number  used  in  other  effluent 
concentrations  and  to  the  number  used 
in  the  control  Organism  loading  limits 
shall  be  observed. 

(e)  No  Measurable  Acute  Toxicity— 
When  the  purpose  of  "no  measurable 
acute  toxicity  (N.M.A.T.)  is  to  determine 
compliance  with  a  N.M.A.T.  permit 
limitation,  the  effluent  must  be  known 
to  generally  have  an  LC50  of  greater 
than  or  equal  to  100%,  and  the  toxicity 
test  design  must  comply  with  the 
following: 

i.  The  test  series  shall  consist  of  one 
or  more  control  treatments,  a  100% 
effluent-by-volume  concentriation  and  a 
50%  effluent-by-volume  concentration. 
The  test  shall  be  conducted  with  at  least 
four  replicates,  and  at  least  ten 
organisms  per  chamber.  Additional 
duplicate  series  may  be  necessary  in 
order  to  achieve  required  test  precision. 
Only  true  duplicates,  with  no  water 
connections  between  test  chambers, 
shall  be  used. 

ii.  Forty  or  more  test  organisms  shall 
be  exposed  to  each  control  treatment 
and  each  effluent  treatment. 

(f)  Range  Finding  Toxicity  Test— If 
required  by  the  accrediting  agency  and 
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in  the  event  historical  aquatic 
toxicological  data  are  not  available  on 
an  effluent,  the  lab  shall  conduct  a  range 
finding  toxicity  test  to  ascertain  the 
range  of  effluent  concentrations  for 
subsequent  definitive  tests.  Range 
finding  toxicity  tests  shall  at  a  minimum 
consist  of  one  or  more  control 
treatments,  and  treatments  of  100% 
efiluent-by-volume.  50%  effluent-by- 
volume,  and  12.5%  effluent-by-volume. 
A  single  test  series  is  adequate,  although 
duplicates  may  be  used.  Five  or  more 
test  organisms  shall  be  exposed  to  each 
control  treatment  and  each  effluent 
treatment, 
(g)  Species  Identification 
i.  For  species  identification,  the 
laboratory  shall  maintain  orhave access 
to  a  type  specimen  collection. 

ii.  The  laboratory  must,  at  a  specified 
frequency,  use  taxonomic  experts  to 
corroborate  species  identification.  In- 
house  or  outside  experts  are  acceptable 
for  taxonomic  identification  of  test 
species. 

(h)  Criteria  for  Test  Types— All 
definitive  acute  toxicity  tests  and 
N.M.A.T  definitive  acute  toxicity  tests 
must  be  conducted  as  either  static  non- 
renewal, static-renewal,  or  flow-through 
tests.  Range-finding  toxicity  tests  (if 
required)  must  be  conducted  as  either 
static  ot  flow-through. 

(i)  Reference  Toxicants— Reference 
toxicants  shall  be  used  as  specified  by 
method. 

5.3.3    Microbiology 

(a)  Blanks  (Sterility  Checks) 

i.  Membrane  Filter  (MF)  Analysis 
Blank— A  membrane  filter  sterile 
control  test  of  rfase  water,  media  and 
supplies  shall  be  inoculated  with  at 
least  10  milliliters  of  sterile  phosphate 
buffered  diluUon  water  (dilution  blank 
control).  These  shall  be  performed  at  the 
begmning  and  end  of  all  processed 
samples  and  after  every  tenth  sample. 

ii.  Multiple  Tube  Fermentation  (MTF) 
Analysis  Blank— A  MTF  blank  shall  be 
performed  with  each  MTF  sample.  A 
single  tube  of  LTB  broth  media  shall  be 
inoculated  with  10  milliliters  of  sterile 
phosphate  buffered  dilution  water 
(dilution  blank  control). 

(b)  Laboratory  Pure  (Reagent)  Water 
Requirements 

i.  Laboratory  pure  water  shall  be 
analyzed  annually  by  the  Suitability 
Test  for  bactericidal  properties  for 
distilled  water. 

ii.  Laboratory  pure  water  shall  be 
analyzed  monthly  for  pH.  chlorine 
residual,  standard  plate  count,  and 
conductivity. 

iii.  The  laboratory  pure  water  must  bo 
analyzed  annually  for  trace  metals. 
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(c)  MI  N  Analysis— The  MPN  test  few- 
all  wate<  samples  shall  be  completed  on 
10%  of  positive  confirmed  samples, 
except  t  lat  gram  staining  need  not  be 
perform  d  for  drinking  water  samples.  If 
no  posit  ve  tubes  result  bom  the  tested 
drinking  water  samples,  the  complete 
MPN  tes  .  but  not  gram  staining,  must 
be  perfoi  med  on  a  quarterly  basis  on  at 
least  one  positive  water  source. 

(d)  »4f  Analysis— 5%  of  all  posiUve 
environr  lental  samples  analyzed  and  at 
least  10  ( if  the  sheen  colonies  for 
drinking  water  by  membrane  fiher  shall 
be  verifi<  d  per  method  requirements. 

(e)  Dui  licates— At  least  5%  of  the 
positive  I  amples  shall  be  duplicated.  In 
laboratoi  es  with  more  than  one  analyst, 
have  eac  i  make  parallel  analyses  on  at  ' 
Ifeast  one  positive  sample  per  month. 

(f)  Posi  liVe  and  Negative  Controls- 
Positive  ind  negative  control  cultures 
shall  be  analyzed  for  the 
microorg^isms  under  test  for  each  lot 
of  media  used  with  each  analytical 
procedur  t. 

5.3.4    Ra  diochemistry 

(a)  Inst  vment  B/anJts— Instrument 
blanks  an  i  blanks  at  the  background 
levels  for  any  of  the  nuclide  emission  of 
interest.  I  istnmient  blanks  consist  of  a 
clean  plai  ichet,  ampule  or  sealed 
canister  t  lat  is  placed  in  the  instrument 
to  duphc  te  sample  counting  geometry. 
The  purpi  >se  of  the  instrument  blank  is 
to  verify  i  istrument  operation  and 
ensure  thi  t  no  contamination  has 
occurred  jn  the  counting  chamber. 
Instrumeiit  blanks  are  used  for 
calculaUo  i  of  lower  limits  of  detecUon. 
The  frequi  incy  of  instrument  analysis 
depends  <  q  the  type  of  instrument. 
Essential  I  requencies  for  analysis  of 
instrumen  t  blanks  on  typical 
instrumen  \s  are: 


Tstrument 


Gamma  sp(  ctrometers 

Low  backgr  >und  proportional 

counters. 
Low  level  li^td  scintHlation 

counters. 

Scintillation  counters  

Alpha  spectrometers  .... "Z 

Radon  flask  counters 


Frequency 


Monthly. 
DaHy. 


Daily. 

Weeidy. 
Weekly. 
Monthly. 


(b)  Meth  id  Blanks— The  required 
frequency  for  method  blanks  shall  be  at 
least  once  each  batch  or  one  out  of  every 
20  samplei  whichever  is  greater.  These 
specifications  are  applicable  to  all 
radiochem|stry  techniques  except  for 
gamma  sp«|ctroscopy  where  no  chemical 
separation  or  other  chemical 
manipulatibn  is  performed. 

(c)  Laboi  itory  Control  Samples 
(LCS}— At  east  one  LCS  shall  be 
included  w  ith  each  batch  or  one  out  of 


every  20  anal>'Ucal  samples,  whichever 
is  greater. 

(d)  Matrix  Spikes— M&tiix  spikes  shall 
be  included  with  each  sample  batch 
where  chemical  manipulations  and 
separations  are  performed.  The 
frequency  for  measurement  of  matrix     • 
spikes  shall  be  at  least  one  per  batch  or 
one  out  of  every  20  samples,  whichever 
is  greater. 

The  following  criteria  is 
recommended  for  spiking: 

i.  Samples  should  be  spiked  at 
random  within  each  batch.  There 
should  be  adequate  samples  available 
for  duplicate  analysis,  if  necessary. 

ii.  Spikes  should  be  prepared  in  a 
manner  to  minimize  alteration  of  the 
original  matrix  (i.e.,  minimize  dilution 
of  the  sample  during  the  spiking). 

iii.  Spikes  should  be  prepared  at  a 
level  that  is  at  least  two  times  the 
concentration  of  the  analyte  of  interest, 

(e)  La6orofo/>'Dup//cates— Sample 
analysis  shall  be  duplicated  on  a 
randomly  selected  sample  (not  field 
blanks)  within  every  batch  or  one  per  20 
samples,  whichever  is  greater. 

5.3.5    Air  Testing— To  be  added  as 
document  undergoes  review. 

5.4  Performance  Evaluation  Samples 
Each  laboratory  shall  participate  in  a 

performance  evaluation  program  as 
outlined  in  Chapter  2.0. 

5.5  Environmental  Laboratory  Stafftne 
Requirements 

5.5.1    General  Requirements  for 
Laboratory  Staff 

The  testing  laboratory  shall  have 
sufficient  supervisory  and  other 
personnel,  having  the  necessary 
education,  training,  technical 
knowledge  and  experience  for  their 
assigned  functions. 

Job  descripUons  shall  be  available  for 
all  positions. 

The  laboratory  shall  have  available  a 
clear  description  of  the  lines  of 
responsibility  in  the  laboratory  and 
shall  be  proportioned  such  that 
adequate  supervision  is  ensured.  An 
oi:ganizational  chart  is  recommended. 

5.5.2    Laboratory  Staff  Responsibilities 
-and  Credentials 

Laboratory  management  shall  be 
responsible  for: 

(a)  All  analytical  and  operational 
activities  of  the  laboratory,  including 
those  of  any  auxiliary  or  mobile 
laboratory  facilities; 

(b)  Supervision  of  all  personnel 
employed  by  the  laboratory,  including 
those  assigned  to  work  in  any  auxiliary 
or  mobile  laboratory  facilities,  and  those 
pereons  designated  as  principle 
analysts: 
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(c)  Assuring  that  all  sample 
acceptance  criteria  (Section  5.9)  are  met 
and  that  samples  are  logged  into  the 
sample  tracking  system  and  properly 
Libeled  and  stored;  and 

(d)  The  production  and  quality  of  all 
data  reported  by  the  laboratory, 
including  any  auxiUar>-  or  mobile 
laboratory  facilities. 

Each  analyst  and  other  members  of 
the  staff  shall  be  responsible  for 
complying  with  all  QA  requirements. 
Each  laboratory  position  must  have  a 
c  ombination  of  experience  and 
education  to  adequately  demonstrate  a 
specific  knowledge  of  their  particular 
function  and  a  general  knowledge  of 
laboratory  operations,  analytical 
methods,  quality  assurance/quality 
control  procedures  and  records 
management. 

5.5.3    Quality  Assiu^nce  Officer 

A  quality  assurance  officer  shall: 

(a)  Serve  as  the  focal  point  for  QA/QC 
and  be  responsible  for  analytical  data 
review  (sign  off  on  data  is  required); 

(b)  Have  functions  independent  from 
laboratory  management; 

(c)  Be  able  to  objectively  evaluate  data 
and  [>erform  assessments  without 
outside  (e.g.,  managerial)  influence; 

(d)  Have  formal  training  and 
experience  in  QA/QC  procedures  and  be 
knowledgeable  in  the  quality  system  as 
defined  under  NELAP; 

(e)  Have  a  general  knowledge  of  the 
analytical  methods  for  which  data 
review  is  performed;  and 

(f)  Conduct  internal  audits  on  the 
entire  operation  twice  annually 

5.6  Equipment 

A  laboratory  must  have  access  to  all 
equipment  specified  by  the  analytical 
procedures  for  which  accreditation  is 
sought.  All  maintenance  activities,  both 
routine  and  nonroutine,  shall  be 
documented.  The  following  records 
shall  be  maintained  for  each  piece  of 
equipment: 

— ^Name  of  item; 

— Manufacturer's  name,  type  identification 

and  serial  number, 
— Date  received  and  placed  in  service; 
— Current  physical  location; 
— Maintenance  log;  and 
— Calibration  infomiation,  if  appropriate. 

5.7  Test  Methods  and  Standard 
Operating  Procedures 

When  the  use  of  approved  methods 
for  a  specific  sample  matrix  is  required, 
only  those  methods  shall  be  used.  In 
adcUtion,  where  performance-based 
methods  or  non-legally  mandated 
methods  are  permitted,  the  relevant 
start-up  and  ongoing  vahdation 
procedures,  and  calibrations  as 


specified  in  5.7.2  must  be  followed  and 
documented. 

The  criteria  listed  in  5.7  must  be  met 
for  all  methods  and  SOPs. 

5.7.1  Laboratory  Method  Manual(s) 
and  Standard  Operating  Procedures 

Each  certified  laboratory  shall  have 
and  maintain  an  in-house  methods 
manual(s)  and  SOPs.  The  methods 
manual(s]  and  any  associated  reference 
works  (if  required)  shall  be  available  to 
the  bench  analyst.  s.^ 

For  each  analyte  certified,  a  method 
or  methods  to  be  used  by  the  laboratory 
shall  be  described  in  the  methods 
manual.  The  method  description  shall 
include: 

— Analyte  name  and  qualifier  (the  qualifier  is 
a  word,  phrase  or  number  that  better 
identiPies  the  method;  e.g.,  "Iron.  Total",  or 
"Chloride,  Automated  Ferricyanide",  or 
"Our  Lab.  Method  SOP  No.  101"); 

— Applicable  matrix  or  matrices; 

— Method  detection  limit: 

— Scope  and  application; 

— Summary  of  the  method: 

— ttoFinitions: 

— Interferences: 

— Safety: 

— Equipment  and  supplies; 

— Reagents  and  standards: 

— Sample  collection,  preservation,  shipment 
and  storage; 

— Quality  control; 

— Calibration  and  standardization; 

— Procedure; 

— Data  analysis  and  calculations; 

— Method  performance; 

— Pollution  prevention; 

— Waste  management;  , 

— ^References;  and 

—Any  tables,  diagrams,  flowcharts  and 
validation  data. 

5.7.2  Method  Validation/Initial 
Demonstration  of  Method  Performance 
(Performance-Based  Methods  and  Non- 
Approved  Methods) 

Prior  to  acceptance  and  institution  of 
any  method,  satisfactory  initial 
demonstration  of  method  performance, 
in  conformance  with  the  relevant  EPA 
guidelines,  is  required.  In  the  absence  of 
method-specified  requirements,  this 
demonstration  shall  follow  the  outlined 
protocols  of  Paragraph  8.1.1  and  Section 
8.2  in  the  methods  published  in  40  CFR 
Part  136,  Appendix  A.  Thereafter, 
continuing  demonstration  of  method 
performance,  in  conformance  with  the 
relevant  EPA  guidelines,  is  required.  In 
.both  cases,  the  appropriate  standard 
Performance  Based  Method  System 
(PBMS)  checklist  (see  Appendix  B)  must 
be  completed,  submitted  to  the 
accrediting  organization,  and  a  copy 
must  be  retained  in  the  laboratory.  All 
associated  supporting  data  necessary  to 
reproduce  the  analytical  results 
summarized  in  the  checklists  must  be 


retained  by  the  laboratory.  Initial 
demonstration  of  method  performance 
must  be  completed  each  time  there  is  a 
change  in  equipment,  personnel  or 
proceidure. 

5.7.3    Calibration 

5.7.3.1    Documentation  and  Labeling 

The  laboratory  shall  retain  records 
(e.g.,  manufacturer's  statement  of 
purity),  of  the  origin,  purity  and 
traceability  of  all  standards  and  reagents 
(including  balance  weights  and 
thermometers).  These  records  shall 
include  the  date  of  receipt,  the  date  of 
opening  and  an  expiration  date. 

Detailed  records  shall  be  maintained 
on  reagent  and  standard  preparation. 
These  records  shall  indicate  traceability 
to  purchase  stocks  or  neat  compounds, 
and  must  include  the  date  of 
preparation  and  preparer's  initials. 

Where  calibrations  do  not  include  the 
generation  of  a  standard  curve  (e.g., 
tfiermometers,  balances,  titrations,  etc), 
records  shall  indicate  the  calibration 
date  and  type  (e.g.  balance  weight, 
thermometer  serial  number,  primary 
standard  concentration,  etc.)  of 
calibration  standard  that  was  used. 

All  preptared  reagents  and  standards 
shall  be  clearly  identified  with 
preparation  date,  concentration(s)  and 
preparer's  initials. 

All  standard  curves  shall  be  dated  and 
labeled  with  method,  analyte  and 
standard  concentrations  and  instrument 
responses. 

The  axes  of  the  calibration  curve 
should  be  labeled.  For  electronic  data 
processing  systems,  that  automatically 
compute  the  calibration  curve,  the 
equation  for  the  oirve  and  the 
correlation  coefficient  must  be  recorded. 
The  equation  for  the  line  and  the 
correlation  coefficient  shall  also  be 
recorded  when  the  calibration  curve  is 
prepared  manually. 

A  criteria  for  an  acceptable  correlation 
coefficient  shall  be  established. 

5.7.3.2    Initial  Calibrations 

All  initial  calibrations  shall  be 
verified  with  standards  of  high  quality 
obtained  from  a  second  or  different 
source.  These  verification  standards 
shall  be  analyzed  with  each  initial 
calibration  or  quarterly,  whichever  is 
more  frequent 

Standard  curves  shall  be  prepared  as 
specified  in  the  method. 

The  lowest  standard  should  approach 
the  method  detection  limit 

If  a  method  does  not  provide  guidance 
in  the  preparation  of  a  standard  curve, 
the  following  guidelines  shall  be 
followed:  For  all  methods,  use  a  blank 
and  at  least  three  (3)  standards  that  lie 
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writhin  Uw  linear  poitioD  of  the  curw. 
Additkmd  standards  are  required  far 
aoQ-Unflar  califaratioQ  curves.  In  all 
cases,  the  sample  results  must  be  closely 
bracketed  by  ralibration  standards. 
A  new  curve  shall  be  run  if  two 
successive  runs  of  one  continuing 
calibratioo  check  is  outside  acceptable 
limits. 

5.7.3.3    Continuii^CaUbration 
VeriBcation 

When  an  initial  calibradon  curve  is 
not  run  on  the  day  of  analysis,  the 
integrity  of  the  inititd  calilwation  curve 
shall  be  verified  on  each  day  of  use  (or 
24  hoiv  period)  by  initially  analyzing  a 
blank  and  a  standard  at  a  concentration 
equal  to  or  near  the  lowest  calibration 
standard  (the  lowest  calibration 
^ndard  shall  be  in  the  range  of  4  to  8 
times  the  calculated  method  detection 
limit). 

Additional  standards  shall  be 
analyzed  after  the  initial  calibration 
ciuve  or  the  integrity  of  the  initial 
calibration  curve  (see  previous 
paragraph)  has  been  accepted. 

(a)  These  standards  shall  be  analyzed 
at  a  frequency  of  5%  or  every  8  houra 
whichever  is  more  frequent  and  may  be 
standards  used  in  the  original 
calibration  ctuve  or  stanoards  from 
another  source. 

(b)  The  concentration  of  these 
standards  shall  be  determined  by  the 
anticipated  or  knovni  concentration  of 
the  samples.  To  the  extent  possible,  the 
samples  in  each  interval  (i.e.  every  20 
sambles  or  every  8  hours)  should  be 
bracketed  %vith  standard  concentrations 
closely  representing  the  lower  and 
upper  range  of  reported  sample 
concentrations.  If  this  is  not  possible, 
the  standard  calibration  checks  should 
vary  in  concentration  throughout  the 
range  of  the  data  being  acquired. 

When  not  specified  by  the  analytical 
method,  these  calibration  verification 
standards  shall  be  within  15%  of  die 
true  value. 

5.8    Physical  Facilities 
5.8.1    Environment 


The  laboratory  facilities  shall  be 
maintained  to  permit  the  production  of 
analytical  data  of  needed  quality.  In 
addition  to  adequate  housekeeping  that 
must  be  performed  to  assure  that 
contamination  is  unlikely,  the  following 
elements  shall  be  controlled: 

—Temperature; 

—Humidity; 

— Electrical  power; 

—Vibration; 

—Electromagnetic  Belds; 

— Duit; 

— Direct  ninlight; 


— Ventili  tioo  (exhaust  hoods,  air  exchancets. 

etc.);aiid  *^ 

— Lightini. 

5.8.2    V  fork  Area 

Adeqt  ate  wori(  spaces  to  ensure  an 
unencui  ibered  work  area  must  be 
availabh .  These  include: 

— Controied  access  to  the  iaboratoiy; 

— Separaion  of  incompatible  anelyses: 

—SampM  receipt  area; 

— Sample  storage  area; 

—Chemical  and  waste  storage  area(s);  and 

—Data  handling  and  storage  area(s). 


5.9  Sanmle  Acceptance  Policy  and ' 
Sample  Receipt 

Regar^ess  of  tiie  laboratory's  level  of 
control  ckeT  sampling  activities,  the 
following  are  essential  to  ensure  sample 
integrity  uid  valid  data. 

5.9.1  Sai  nple  Acceptance  Policy 

The  laloratoiy  shall  have  a  writtea 
sample  acceptance  policy  that  clearly 
outlines  the  circumstances  imder  which 
samples  will  be  accepted.  Data  from  any 
samples  which  do  not  meet  the 
followind  criteria  must  be  flagged  in  an 
unambigious  manner  clearly  defining 
the  naturk  and  substance  of  the 
variation  J  This  document  should  be 
circulated  to  sample  collecting 
personnel  with  otiier  sampling 
instincticiis  and  shall  include  die 
following! areas  of  concern: 

(a)  Submittal  of  field  quality  control 
samples  »  required  by  the  accrediting 
agency.  T^e  samples  may  include  trip 
blanks,  field  blanks,  equipment  blanks. 
duplicat«  I  or  other  field-submitted 
quality  co  itrol  measures; 

(b)  Prof  er,  ftill,  and  complete 
document  ation,  which  shall  include 
sample  id  sntification,  the  location,  date 
and  time  4f  collection,  collector's  name. 
preservative  added,  sample  type  and 
any  special  remarks  concerning  the 
sample: 

(c)  Prop  jr  sample  labeling  to  include 
unique  identification  and  a  labeling 
system  for  the  samples  with 
requirements  concerning  the  durability 
of  the  lab«  s  (water  resistant)  and  the 
useofmdiilibleink; 

(d)  Evid  »nce  of  proper  preservation 
and  use  of  appropriate  sample 
containers  The  type  of  sample 
containera  and  preservative  are  as 
specified  I  y  the  individual  programs.  • 
Performan  »  Based  Method  System  or 
NELAP: 

(e)  Adh«  pence  to  specified  holding 
times.  "Thejmaximum  allowable  holding 
time  prior  to  analyses  are  as  specified  by 
individualjPrograms,  a  Performance 
Based  Met  lod  Systrai  or  NELAP;  and 

(f)  Adeqi  late  sample  volume. 
Sufficient )  ample  volume  must  be 


available  to  perform  the  necessary 
analysis. 

5.9.2  Sample  Receipt  Protocols 

Samples  shall  be  checked  upon 
receipt  for  thennai  preservation  (if 
applicable)  and  all  other 
af(»ementioned  itmns.  Chonical 
preservaticm  (e.g.,  appropriate  Ph)  shall 
be  checked  upon  receipt  or  prior  to 
sample  preparation/analyses.  The 
results  of  such  checks  shall  be  recorded. 
Data  from  any  samples  which  do  not 
meet  die  critwia  must  be  flagged  in  an 
unamb^ous  manner  clearly  definim 
the  nature  and  substance  of  Uie 
variation. 

If  applicable,  a  complete  chain  of 
custody  record  (Section  5.11.3)  shaU  be 
maintained. 

5.9.3  Storage  Conditions 

The  samples  shall  be  properly 
preserved  and  stewed  in  approved 
conUiinera  specified  by  tiie  individual 
EPA  at  state  programs,  die  Perfonnance 
Based  Method  System  or  NELAP. 
Samples  shall  be  stored  in  a  secure  area. 

5.10  Sample  Tracking 

The  laboratory  shall  design  a  system 
to  unequivocally  identify  all  samples, 
subsamples  and  subsequent  extracts 
and/or  digestates  so  Uiat  each  aliquot  is 
uniquely  identified. 

The  laboratory  shall  assign  a  unique 
identification  (ID)  code  to  each  sample 
container  received  in  the  laboratory. 
Multiple  aliquots  of  a  sample  th&l  have 
been  received  for  different  analytical 
tests  (e.g.,  nutrients,  metals,  VOCs,  etc.) 
must  be  assigned  a  different  ID  code. 
The  use  of  container  shape,  size  or  other 
physical  characteristic  (e.g.,  amber  glass, 
purple  top.  etc.)  is  not  an  acceptable 
means  of  identifying  the  sample. 

This  laboratory  code  shall  maintain 
an  unequivocal  link  with  the  unique        i 
field  ID  assigned  each  container.  | 

The  laboratory  ID  number  shall  be 
placed  on  the  sample  container  as  a 
durable  label.  ' 

The  laboratory  ID  number  shall  be 
entered  into  the  laboratory  records  (see 
5.11.2)  and  shall  be  the  link  tiiat 
associates  the  sample  v>rith  related 
laboratwy  activities  (i.e.,  sample 
preparation,  calibration,  etc.). 

In  cases  where  the  sample  collector 
and  analyst  are  die  same  individual  or 
the  laboratory  preassigns  numbers  to 
sample  containers,  the  laboratory  ID 
number  may  be  the  same  as  the  field  ID 
number. 

5.11  Record  Keeping,  Data  Review  and 
Reporting 

The  laboratory  shall  implement 
protocols  that  will  produce 
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unequivocal,  accurate  records  which 
document  all  laboratory  activities 
associated  with  sample  receipt, 
preparation,  analysis,  review  and 
reporting. 

There  are  two  levels  of  record 
keeping:  (1)  Sample  custody  or  tracking 
and  (2)  legal  or  evidentiary  chain  of 
custody.  All  essential  requirements  for 
sample  custody  are  outlined  in  Sections 
5.11.1.1.  and  5.11.1.2.  The  basic 
requirements  for  legal  chain  of  custody 
(if  required  or  implemented)  are 
specified  in  Section  5.11.3. 

5.11.1  Sample  Custody  Requirements 

5.11.1.1  Essential  Documentation 

(a)  Sample  Handling — Sample 
custody  shall  document  all  procedures 
and  activities  to  which  a  sample  is 
subjected.  These  activities  shall  include 
but  are  not  limited  to 
— Sample  preservation  including  appropriate 

sample  container  and  compliance  with 

holding  time; 
— Sample  identification,  receipt,  acceptance 

or  rejection  and  log-in; 
—Sample  storage  and  tracking  (includes 

shipping  receipts,  transmittal  forms,  and 

internal  routing  and  assignment  records); 
— Sample  preparation  (includes  cleanup  and 

separation  protocols,  ID  «s,  volumes, 

weights,  instrument  printouts,  meter 

readings,  calculations,  reagents,  etc.); 
— Sample  analysis; 
— Standard  and  reagent  origin,  receipt, 

preparation,  and  use; 
— Equipment  receipt,  use,  specification, 

operating  conditions  and  preventative 

maintenance; 
— Calib^tion  criteria,  frequency  and 

acceptance  criteria; 
— Data  and  statistical  calculations,  review, 

confirmation,  interpretation,  assessment 

and  reporting  conventions; 
— Method  performance  criteria  including 

expected  quality  control  requirements; 
— Quality  control  protocols  and  assessment; 
— Electronic  data  security,  software 

documentation  and  verification,  software 

and  hardware  audits,  backups,  and  records 

of  any  changes  to  automated  data  entries; 
— All  automated  sample  handling  systems; 
— Records  storage  and  retention;  and 
— Sample  disposal  including  the  date  of 

sample  or  subsample  disposal  and  name  of 

the  responsible  person. 

(b)  Laboratory  Support  Activities — In 
addition  to  documenting  all  the  above- 
mentioned  activities,  the  following  shall 
be  retained: 

— All  original  raw  data,  whether  hard  copy 
or  electronic,  for  calibrations,  samples  and 
quality  control  measures,  including 
analysts  work  sheets  and  data  output 
records  (chromatograms,  strip  charts,  and 
other  instrument  response  readout 
records); 
— Copies  of  final  reports; 
— Archived  standard  operating  procedures: 


— Correspondence  relating  to  laboratory 

activities  for  a  specific  project; 
— All  corrective  action  reports,  audits  and 

audit  responses; 
— Performance  evaluation  results  and  raw 

data;  and 
— Data  review  and  cross  checking. 

(c)  Analytical  Records — The  essential 
information  to  be  recorded  on  all  raw 
data  associated  with  analysis  (e.g..  strip 
charts,  tabular  printouts,  computer  data 
files,  analytical  notebooks,  run  logs, 
etc.)  shall  include: 

— Laboratory  sample  ID  number, 

— Date  of  analysis; 

— Instrumentation  identification  and 
instrument  operating  conditions/ 
parameters  (or  reference  to  such  data); 

— ^Analysis  type; 

— All  calculations  (automated  and  manual); 
and 

— Analyst's  or  operator's  initials/signature. 

5.11.1.2    Record  Keeping  System  and 
Design 

Each  organization  shall  design  and 
maintain  a  record  keeping  system  that  is 
succinct,  self-explanatory  and  efficient 
and  allows  historical  reconstruction  of 
all  laboratory  activities  that  produced 
the  resultant  sample  analytical  data.  The 
history  of  the  sample  must  be  readily 
understood  through  the  documentation. 
This  shall  include  interlaboratory 
transfers  of  samples  and/or  extracts. 

All  information  relating  to  the 
laboratory  facilities  equipment, 
analytical  methods,  and  related 
laboratory  activities  (e.g.,  sample 
receipt,  sample  preparation,  data 
review,  etc.)  shall  be  documented.  All 
documentation  shall  be  maintained  to 
reflect  current  operating  protocols. 

The  organization  should  establish 
essential  personnel  qualifications  and 
shall  maintain  records  on  personnel 
training. 

Organizations  shall  maintain  standard 
operating  procedures  (SOPs)  that 
accurately  reflect  all  phases  of  current 
laboratory  activities  including  assessing 
data  integrity. 

(a)  These  documents  may  be  specific 
sample  preparation  or  analytical 
references,  (e.g.,  analytical  method 
numbers),  equipment  manuals 
(provided  by  the  manufacturer),  or 
internally  written  documents. 

(b)  The  SOPs  shall  also  include  a  list 
of  analytical  methods  that  are  used  by 
the  laboratory.  This  list  shall  be  indexed 
according  to  NELAC  accreditation 
categories  (e.g..  drinking  water,  solid 
waste,  etc.). 

(c)  In  cases  where  minor 
modifications  to  accepted  methods  have 
been  made  (e.g.,  change  in  type  of 


column,  change  in  operating  conditions, 
etc.),  or  where  the  referenced  method  is 
ambiguous  or  provides  insufficient 
detail  (e.g.,  reagent  purity,  reagent 
concentration,  etc.),  these  changes  or 
clarifications  shall  be  documented  as  an 
appendix  to  the  referenced  method. 

Copies  of  the  above-mentioned  SOPs 
shall  be  accessible  to  the  workplace. 

The  record  keeping  system  shall 
facilitate  the  retrieval  of  all  working 
files  and  archived  records  for  inspection 
and  verification  purposes. 

All  documentation  entries  shall  be 
signed  or  initialed  by  responsible  staff. 
The  reason  for  the  signature  or  initials 
shall  be  clearly  indicated  in  the  records 
(e.g.,  sampled  by.  prepared  by,  reviewed 
by.  etc.). 

Entries  into  all  records  shall  be  legibly 
written  in  indelible  ink. 

Entries  in  records  shall  not  be 
obliterated  by  erasures  or  markings.  All 
corrections  to  record-keeping  errors 
shall  be  made  by  one  line  marked 
through  the  error.  The  individual 
making  the  correction  shall  sign  (or 
initial)  and  date  the  correction.  These 
criteria  also  shall  apply  to  electronically 
maintained  records. 

5.11.1.3    Laboratory  Report  Format  and 
Contents 

The  laboratory  shall  rei>ort  results, 
accurately,  clearly,  imambiguously  and 
objectively  and  in  a  manner  that  is 
understandable  to  the  recipient.  The 
basic  information  to  be  included  in  the 
report  includes  the  following: 

(a)  Report  title  (e.g.,  "Certificate  of 
Results",  "Laboratory  Results",  etc.) 
with  the  name,  address  and  phone 
number  of  the  laboratory  (or 
laboratories,  see  subcontracted 
laboratories  below); 

(b)  Name  and  address  of  client  and/ 
or  project; 

(c)  Description  and  identification  of 
sample  (including  client  ID  number); 

(d)  Date  of  sample  receipt,  sample 
collection  and  sample  analysis; 

(e)  Time  of  sample  preparation  and/or 
analysis  if  the  required  holding  time  for 
either  activity  is  less  than  or  equal  to  48 
hours; 

(f)  Test  method  or  unambiguous 
description  of  any  non-standard 
method; 

(g)  Test  resuhs  with  any  failures  or 
deviations  from  methods  or  quality 
control  criteria  identified  (i.e..  data 
qualifiers); 

(h)  Signature  and  title  of  individuaUs) 
accepting  responsibility  for  the  content 
of  the  report  and  date  of  issue:  and 
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(i)  Clear  identification  of  any  results 
that  were  perfonoed  by  a  subcontracted 
laboratory. 

If  appropriate,  the  laboratory  shall 
certify  that  the  test  results  meet  all 
requirements  of  NELAP  or  provide 
reascMis  and/or  justification  if  they  do 
not. 

Once  issued,  the  laboratory  report 
shall  remain  unchanged.  Any 
corrections,  additions  and/or  deletions 
from  the  original  reports  shall  be 
supported  by  supplementary 
documentation,  shall  clearly  identify  its 
purpose,  and  shall  contain  all  reporting 
requirements  specified  above. 

5.11.1.4    Records  Management  and 
Storage 

(a)  All  records  of  an  organization  that 
are  pertinent  to  a  specified  project  shall 
be  retained  for  a  minimum  of  five  years 
unless  otherwise  designated  for  a  longer 
period  of  time  in  another  regulation. 
The  records  specified  in  S.ll.l.l  and 
5.11.1.2  above  shall  be  retained. 

(b)  Records  that  are  stored  or 
generated  by  computers  or  personal    • 
computers  (PCs)  shall  have  hard  copy 
and  write-protected  backup  copies. 

(c)  When  a  procedure  or  document 
(e.g..  initial  calibration  records,  SOPs. 
etc.)  becomes  obsolete  or  is  replaced, 
the  records  shall  clearly  indicate  the 
time  period  (or  sample  sets,  if 
applicable)  during  which  the  procedure 
or  document  was  in  force. 

(d)  All  access  to  archived  information 
shall  be  documented. 

(e)  If  an  organization  goes  out  of 
business  or  changes  ownership  before 
the  time  period  for  records  retention  has 
expired,  all  documentation  shall  be 
transferred  in  whole  to  the  archives  of 
the  sponsor  (chent)  of  the  work  or  to  the 
new  owner  as  described  in  Section 
4.1.8.     . 

5.11.2    Sample  Custody  Tracking  and 
Data  Documentation  for  Laboratory 
Operations 

5.11.2.1     Sample  Receipt.  Log  In  and 
Storage 

All  records  pertinent  to  sample 
receipt,  log  in  and  storage  shall  be 
maintained.  In  addition,  the  laboratory 
shall: 

(a)  Retain  all  correspondence  and/or 
official  conversations  concerning  the 
final  disposition  of  rejected  samples; 

(b)  Fully  document  any  decision  to 
proceed  with  the  analysis  of 
compromised  samples: 

—The  condition  of  these  samples  shall  be 
noted  in  ail  documentation  associated  with 
the  sample. 

—The  analysis  data  shall  be  appropriately 
■qualified  as  estimated"  on  all  internal 
dooumentation  and  on  the  final  report. 


(c)  Ut  lize  a  permanent,  chronological 
log  to  d(  (cument  receipt  of  all  sample 
containers.  The  following  information 
must  barecorded  in  the  laboratory 
sequent  al  log: 

— Dateo  laboratory-receipt  of  sample; 

— Sampl)  collection  date; 

— Unlqu(  laboratory  ID  code  (see  5.10  above): 

-Field  I )  code  supplied  by  sample 

submit  er: 
— Reques  :ed  analyses,  including  approved 

metho<  number,  if  applicable; 
— Signatv  re  or  initials  of  data  logger: 
— Comm(  nts  resulting  from  inspection  for 

sample|acceptance  rejection;  and 
— Sampljfag  kit  code  (if  applicable). 

(d)Al  docimientation  that  is 
transmit  ed  to  the  laboratory  by  the 
sample  t  ansmitter  shall  be  retained 
(e.g.,  me  nos,  transmittal  forms,  eta). 

5.11.2.2    Intralaboratory  Distribution  of 
Samples  for  Analysis 

(a)  Th(  laboratory  shall  utilize  a 
proactiv(  procedure  to  ensure  that  all 
samples  md  subsamples  are  analyzed 
within  a  lowed  maximum  allowable 
holding !  imes. 

(b)  All  distribution  of  samples  and 
subsamp  es  for  preparation  and  analysis 
shall  be  <  ocumented  as  to  task 
assignm*  [it  and  analysis  date  deadline. 

5.11.3    1  egal  or  Evidentiary  Custody 
Procediu  3s 

The  us  J  of  legal  chain  of  custody 
(COC)  pr  >tocols  is  strongly 
recomme  aded  and  may  be  required  by 
some  stal  s  or  federal  programs.  In 
addition  o  the  records  listed  in  5.11.1.1 
and  5.11. 1.2,  the  following  protocols 
shall  be  i  icorporated  if  legal  COC  is 
implemei  ited  by  the  organization. 

5.11.3.1    Basic  Requirements 

The  ch  lin  of  custody  records  shall 
establish  in  intact,  contiguous  record  of 
the  physi  :al  possession,  storage  and 
disposal  ( if  sample  containers,  collected 
samples,  ^ample  aljquots.  and  sample 
extracts  or  digestates.  For  ease  of 
discussio  1,  the  above-mentioned  items 
shall  be  ri  ferred  to  as  samples: 

(a)  The  CXXH  records  shall  account  for 
all  time  p  jriods  associated  with  the 
samples. 

(b)  The  COC  records  shaU  include 
signature!  of  all  individuals  whio  were 
involved  vith  physically  handling  the 
samples. 

(c)  In  01  der  to  simplify  record- 
keeping, t  le  number  of  people  who 
physicall;  handle  the  sample  should  be 
minimize  I. 

(d)  The  "OC  records  are  not  limited 
to  a  single  form  or  document.  However, 
organizati  ms  should  attempt  to  limit 
the  numb<  r  of  documents  that  would  be 
required  t  >  establish  COC. 


(e)  Legal  chain  of  custody  shall  begin 
at  the  point  established  by  the  federal  or 
state  oversight  program.  This  may  begin 
at  the  point  that  cleaned  sample 
containers  are  provided  by  the 
laboratory  or  the  time  sample  collection 
occurs. 

(0  The  COC  forms  shall  remain  with 
the  samples  during  transport  or 
shipment. 

5.11.3.2  Required  Information  in 
Custody  Records 

In  addition  to  the  information 
specified  in  5.11.1.1  and  5.11.1.2. 
tracking  records  shall  include,  by  direct 
entry  or  linkage  to  other  records: 

(a)  Time  of  day  and  calendar  date  of 
each  transfer  or  handUng  procedure; 

(b)  Signatures  of  all  personnel  who 
physically  handle  the  sample(s); 

fc)  All  information  necessary  to 
produce  luiequivocal.  accurate  records 
that  document  the  laboratory  activities 
associated  with  sample  receipt, 
preparation,  analysis  and  reporting;  and 

(d)  Common  carrier  documents. 

5.11.3.3  Controlled  Access  to  Samples 
Access  to  all  legal  samples  and 

subsamples  shall  be  controlled  and 
documented. 

5.11.3.4  Transfer  of  Samples  to 
Another  Party 

Transfer  of  samples,  subsamples, 
digestates  or  extracts  to  another  party 
are  subject  to  all  of  the  requirements  for 
legal  chain  of  custody. 

5.11.3.5  Sample  Disposal 

(a)  If  the  sample  is  part  of  litigation, 
disposal  of  the  physical  sample  shall 
occur  only  with  the  concurrence  of  the 
affected  legal  authority,  sample  data 
user  and/or  submitter  of  the  sample. 

(b)  All  conditions  of  disposal  and  all 
correspondence  between  all  panh;s 
concerning  the  final  disposition  of  the 
physical  sample  shall  be  recorded  and 
retained. 

(c)  Records  shall  indicate  the  date  of 
disposal,  the  nature  of  disposal  (i.e. 
sample  depleted,  sample  disposed  in 
hazardous  waste  facility,  sample 
returned  to  cUent.  etc.),  and  the  name  of 
the  indiiidual  who  performed  the  task. 

5.12    Corrective  Action  Policy  and 
Procedures 

The  laboratory  shall  develop 
contingencies  for  unacceptable  quality 
control  results.  These  policies  shall  be 
specified  in  vmtten  SOPs  and  shall 
include  the  following: 

(a)  Identification  of  such  problems, 
and  the  anticipated  and/or 
recommended  corrective  actions  to 
correct  and/or  eliminate  future 
occurrences; 
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(b)  Requirement  for  written  records 
that  docimient  the  problem,  the 
corrective  measures,  and  the  final 
outcome;  and 

(c)  An  established  policy  requiring 
that  a  laboratory  does  not  accept 
samples  on  a  routine  basis  without  the 
capability  of  meeting  the  maximum 
holding  times. 

Appendix  A 

Definitions 

Accreditation:  The  process  by  which  an 
agency  or  organization  evaluates  and 
recognizes  a  program  of  study  or  an 
institution  as  meeting  certain  predetermined 
qualifications  or  standards,  thereby 
accrediting  the  laboratory-  In  the  context  of 
the  National  Environmental  Laboratory 
Accreditation  Program  (NELAP).  this  process 
is  a  voluntary  one. 

Accreditation  Authority  Review  Board:  A 
five  member  group  appointed  by  EPA  from 
the  states,  EPA,  and  other  federal  agencies  to 
review  the  process  and  procedures  used  by 
EPA  to  approve  state  and  federal  laboratories 
and  accreditation  authorities. 

Accrediting  Authority:  The  agency  having 
responsibility  and  accountability  for 
environmental  laboratory  accreditation  and 
who  grants  accreditation.  For  the  purposes  of 
NELAC,  this  is  EPA,  other  federal  agencies, 
or  the  state. 

Accrediting  Body:  The  organization  that 
actually  executes  the  accreditation  process, 
i.e.,  receives  and  reviews  accreditation 
appHcations,  reviews  QA  documents, 
reviews  performance  evaluation  testing 
results.'surveys  the  site,  etc.,  whether  EPA, 
the  state,  or  contracted  private  party. 

Accuracy:  The  degree  of  agreement 
between  an  observed  value  and  an  accepted 
reference  value.  Accuracy  includes  a 
combination  of  random  error  (precision)  and 
systematic  error  (bias)  components  which  are 
due  to  sampling  and  analytical  operations;  a 
data  quality  indicator.  (Glossary  of  Quality 
Assurance  Terms,  Q.'MvlS.  8/31/92). 

Administrative  Committee:  A  committee  of 
the  National  Environmental  Laboratory 
Accreditation  Conference  involved  with  the 
internal  business  affairs  of  the  conference. 
Currently,  these  are  the  Conference 
Management  and  Funding,  Nominating. 
Membership,  Auditing,  Liaison,  and 
Contributor  Committee. 

Applicant:  Any  environmental  laboratory 
seeking  accreditation. 

Assessment:  The  physical  process  of 
inspecting,  testing  and  documenting  results 
from  a  laboratory  for  purposes  of 
accreditation. 

Assessment  Team:  An  individual  or  group 
of  individuals  who  perform  the  on-site 
assessment  of  a  laboratory. 

Board  ofDirrvtors:  The  guiding  body  of 
NELAC  composed  of  the  Director,  Executive 
Secretary,  Chair,  Chair-elect,  Past  Chair. 
Treasurer,  and  six  at-large  members. 

Calibration  Standard:  A  solution  prepared 
from  the  primary  dilution  standard  solution 
or  stock  standard  solutions  and  the  internal 
standards  and  surrogate  analytes.  The 
Calibration  solutions  are  used  to  calibrate  the 
instrument  response  with  respect  to  analyte 


concentration.  (Glossary  of  Quality 
Assurance  Terms,  QAMS,  8/31/92). 

CNAEL:  The  Committee  on  National 
Accreditation  of  Environmental  Laboratories 
chartered  by  EPA  in  1991  to  assess  the  need, 
feasibility,  and  practicability  of  a  national 
environmental  laboratory  accreditation 
program.  Dissolved  after  its  report  to  EPA  in 
September  1992. 

Compromised  Samples:  Those  samples 
which  were  improperly  sampled,  or  with 
insufficient  documentation  (chain  of  custody 
and  other  sample  records  and/or  labels), 
improper  preservation  and/or  containers 
were  used,  or  the  holding  lime  has  been 
exceeded.  Under  normal  conditions 
compromised  samples  are  not  analyzed.  If 
emergency  situations  require  analysis,  the 
results  must  be  appropriately  qualified. 

Contracted  Organization:  A  private 
accrediting  body  meeting  the  standards  for 
accreditation  of  environmental  laboratories 
and  employed  by  an  accrediting  authority  to 
perform  certain  accrediting  functions,  e.g.  on- 
site  audits. 

Contributors:  Any  person  or  group  having 
an  interest  in  environmental  laboratory 
accreditation  other  than  a  state  or  federal 
official  involved  in  environmental  laboratory 
affairs,  who  may  participate  in  the 
deliberations  of  the  conference  by  presenting 
papers,  debating  issues,  etc.  but  without  vote 
or  formal  membership  on  a  comminee. 

Deficiency  Report:  A  report  generated  by 
the  Insf)ector  who  is  a  state  employee  or 
authorized  agent  of  the  state  in  response  to 
deficiencies  noted  in  the  course  of  a 
laboratory  assessment,  insf>ection  or 
performance  evaluation  sample  analysis 
result. 

Denial:  The  refusal  to  grant  Approval  to  all 
or  part  of  a  laboratory's  initial  or  subsequent 
application  for  certification  by  the  National 
Environmental  Laboratory  Accreditation 
Program. 

Envirm^mental  Laboratory  Advisory  Board: 
The  namfe  of  the  Federal  Advisory  Committee 
Act  body  chartered  by  EPA  and  composed  of 
special  interest  groups  or  persons  to  interact 
with  the  Board  of  Directors. 

Equipment  Blank  (Sample  Equipment 
Blank):  A  clean  sample  (e.g.,  distilled  water) 
that  is  collected  in  a  sample  container  with 
the  sample-collection  device  and  returned  to 
the  laboratory  as  a  sample.  Sampling 
equipment  blanks  are  used  to  check  the 
cleanliness  of  sampling  devices.  (Glossary  of 
Quality  Assurance  Terms,  QAMS,  8/31/92). 

Failure:  Failing  one  or  more  of  the  criteria 
outlined  in  factors  examined  in  announced 
and  unannounced  laboratory  assessments 
which  include:  competence  of  staff, 
qualifications  of  staff  and  supervisors, 
working  conditions,  equipment,  supplies, 
supervision,  methods  used,  quality 
assurance/quality  control  procedures, 
recordkeeping,  and  compliance  with  good 
laboratory  practices. 

Field  Blank:  A  clean  sample  (e.g..  distilled 
water),  carried  to  the  sampling  site,  exposed 
to  sampling  conditions  (e.g.,  bottle  caps 
removed,  preservatives  added)  and  returned 
to  the  laboratory  and  treated  as  an 
environmental  sample.  Field  blanks  are  used 
to  check  fbr  analytical  artifacts  and/or 
background  introduces  by  sampling  and 


analytical  procedures.  (Glossary  of  Quality 
Assurance  Terms,  QAMS,  8/31/92). 

Holding  Times  (Maximum  Allowable 
Holding  Times):  The  maximum  times  that 
samples  may  be  held  prior  to  analysis  and 
still  be  considered  valid.  (40  CFR  Part  136). 

Initial  Demonstration  of  Analytical 
Capability:  Procedure  to  establish  the  ability 
to  generate  acceptable  accuracy  and  precision 
which  is  included  in  many  of  the  EPA's 
analytical  methods.  In  general  the  procedure 
includes  the  addition  of  a  specified 
concentration  of  each  analyte  (using  a  QC 
check  sample)  in  each  of  four  separate 
aliquots  of  laboratory  pure  water.  These  are 
carried  through  the  entire  analytical  >. 
procedure  and  the  percentage  recovery  and 
the  standard  deviation  are  determined  and 
compared  to  specified  limits.  (40  CFR  Part 
136). 

Inspection  Report:  The  written  results 
listing  specific  deficiencies  and  levels  of 
performance  that  result  from  a  laboratory 
assessment.  This  is  a  public  record  document 
prepared  by  the  inspector. 

Inspector:  The  authorized  representative  of 
the  appropriate  department  within  a  state 
who  directly  conducts  the  laboratory 
assessment  of  inspection.  This  representative 
may  be  a  third  party  contractor  to  the  state 
who  inspects  and  acts  under  the  authority  of 
the  state.  All  actions  and  requests  made  by 
such  a  third  party  are  made  under  the 
regulatory  authority  of  the  state. 

Instrument  Blank:  A  clean  sample  (e.g., 
distilled  water)  processed  through  the 
instrumental  steps  of  the  measurement 
process:  used  to  determine  instrument 
contamination.  (Glossary  of  Quality 
Assurance  Terms,  QAMS,  8/31/92). 

Laboratory:  A  facility  engaged  in  the 
collection  or  analysis  and  reporting  of 
environmental  samples,  whether  fixed  cx' 
mobile. 

Laboratory  Control  Sample  (quality  control 
sample):  An  uncontaminated  sample  matrix 
spiked  with  known  amounts  of  analytes  from 
a  source  independent  of  the  calibration 
standards.  It  is  generally  used  to  establish 
intra-laboratory  or  analyst  specific  precision 
and  bias  or  to  assess  the  performance  of  all 
or  a  portion  of  the  measurement  system. 
(Glossary  of  Quality  Assurance  Terms. 
QAMS.  8/31/92). 

Legal  Chain  of  Custody  (COC):  An  . 
unbroken  trail  of  accountability  that  ensures 
the  physical  seciiritv  of  samples,  data  and 
records.  (Glossary  01  Quality  Assurance  ^— ' 
Terms,  QAMS,  8/31/92). 

Local:  An  individual  state. 

Manager:  The  individual  designated  as 
being  responsible  for  the  overall  operation, 
all  personnel,  and  the  physical  plant  of  the 
environmental  laboratory.  A  supervisor  may 
report  to  the  manager.  In  some  cases,  the 
supervisor  and  the  manager  may  be  the  same 
individual. 

Matrix  Spike  (spiked  sample,  fortified 
sample):  Prepared  by  adding  a  known  mass 
of  target  analyte  to  a  specified  amount  of 
matrix  sample  for  which  an  independent 
estimate  of  target  analyte  concentration  is 
available.  Matrix  spikes  are  used,  for 
example,  to  determine  the  effect  of  the  matrix 
on  a  method's  recovery  efficiency.  (Glossary 
of  Quality  Assurance  Terms,  QAMS.  8/31/ 
92). 
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Matrix  Spike  Duplicate  (spiked  sample/ 
fortified  sample  duplicate):  A  second 
replicate  matrix  spike  is  prepared  and 
analyzed  to  obtain  a  measure  of  the  precision 
of  the  recovery  for  each  analyte.  (Glossary  of 
Quality  Assurance  Terms.  QAMS,  8/31/92). 

Member  (or  active  member):  A  state  or 
federal  official  engaged  in  setting  regulatory 
standards  or  accreditation  of  environmental 
laboratories,  eligible  for  committee 
assignment  and  having  voting  privileses  in 
the  NELAC 

Method  Blank:  A  clean  sample  processed 
simultaneously  with  and  under  the  same 
conditions  as  samples  containing  an  analyte 
of  interest  through  all  steps  of  the  analytical 
procedures.  (Glossary  of  Quality  Assurance 
Terms.  QAMS.  8/31/92). 

Method  Detection  Limit  (Analytical 
Detection  Limit):  The  minimum 
concentration  of  a  substance  (an  analyte)  that 
can  be  measured  and  reported  with  99% 
confidence  that  the  analyte  concentration  is 
greater  than  zero  and  is  determined  from 
analysis  of  a  sample  in  a  given  matrix 
containing  the  analyte.  (40  CFR  Part  136 
Appendix  B). 

National  Database:  A  database  run  by  the 
Federal  Government  or  its  authorized  agent 
that  has  public  information  readily  available 
to  the  states  participating  in  the  NELAP 
program.  It  would  include  information 
regarding  the  current  accreditation  and 
accreditation  process  and  status  on  a 
laboratory  by  laboratory  basis. 

NELAC:  National  Environmental 
Laboratory  Accreditation  Conference.  A 
voluntary  organization  of  state  and  federal 
environmental  officials  and  interest  groups 
purposed  primarily  to  establish  mutually 
acceptable  standards  for  accrediting 
environmental  laboratories.  A  subset  of 
NELAP. 

NELAP:  The  overall  National 
Environmental  Laboratory  Accreditation 
Program  of  which  NELAC  is  a  part. 

On-site:  The  laboratory  facility,  whether 
fixed  or  mobile,  in.  the  context  of  actually 
visiting  the  facility  for  evaluation  or  review 
of  its  program. 

Reagent  Blank  (method  reagent  blank):  A 
sample  consisting  of  reagent(s).  without  the 
target  analyte  or  sample  matrix,  introduced 
into  the  analytical  procedure  at  the 
appropriate  point  and  carried  through  all 
subsequent  steps  to  determine  the 
cx)ntribution  of  the  reagents  and  of  the 
involved  analytical  steps.  (Glossary  of 
Quality  Assurance  Terms,  QAMS,  8/31/92) 
PBM:  Performance  Based  Methods. 
Participating  Member:  A  state  or  federal 
agency  identified  by  EPA  as  having  met  all 
the  sUndards  for  an  accrediting  authority  to 
accredit  environmental  laboratories. 

Performance  Evaluation  Program:  The 
aggregate  of  providing  rigorously  controlled 
and  standardized  environmental  samples  to  a 
laboratory  for  analysis,  reporting  of  results, 
statistical  evaluation  of  the  resulu  in 
comparison  to  peer  laboratories  and  the 
CYillective  demographics  and  results 
summary  of  all  participating  laboratories. 
Performance  Evaluation  Sample  (PE):  A 
sample,  the  composition  of  which  is 
unknown  to  the  analyst  and  is  provided  to 
test  whether  the  analyst/laboratory  can 
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produce  ai  alytical  results  within  specified 
performance  limits.  (Glossary  of  Quality 
Assurance  fTerms.  QAMS,  8/31/92). 

PrecisiotI:  The  degree  to  which  a  set  of 
observatioi  s  or  measurements  of  the  same 
property,  u  sually  obtained  under  similar 
conditions  conform  to  themselves;  a  data 
quality  ind  cator.  Precision  is  usually 
expressed   s  standard  deviation,  variance  or 
range,  in  ei  her  absolute  or  relative  terms. 
(Glossary  d  Quality  Assurance  Terms, 
QAMS.  8/3  1/92). 

Preserva  ion:  Refrigeration  and/or  reagents 
added  at  thb  time  of  sample  collection  to 
maintain  tl  e  chemical  and/or  biological 
integrity  of  the  sample. 

Pure  i?eq  jent  Water:  Water  in  which  an 
interferant  s  not  observed  at  the  MDL  of  the 
parameters  of  interest.  (40  CFR  Part  136) 

Quality  l  ssurance  Plan:  A  written 
description  of  the  laboratory's  quality 
assurance  a  :tivities. 

Quality/  ssurance:  An  integrated  system  of 
activities  irtvolving  planning,  quality  control, 
quality  assassment.  reporting  and  quality 
improvemetit  to  ensure  that  a  product  or 
service  meets  defined  standards  of  quality 
with  a  statetl  level  of  confidence.  (Glossary 
of  Quality  Assurance  Terras,  QAMS,  8/31/ 
92).  I 

Quality  ^ntroh  The  overall  system  of 
technical  attivities  whose  purpose  is  to 
measure  an|  control  the  quality  of  a  product 
or  service  stt  that  it  meets  the  needs  of  users. 
(Glossary  oi  Quality  Assurance  Terms, 
QAMS.  8/3  /92). 

Quality  C  mtrol  Sample:  An 
uncontamir  jted  sample  matrix  spiked  with 
known  amo  mts  of  analytes  bom  a  source 
independer  t  bom  the  calibration  standards. 
It  is  generally  used  to  establish  intra- 
laboratory  at  analyst  specific  precision  and 
bias  or  to  as  less  the  performance  of  all  <»  a 
portion  of  tl  e  measurement  system.  (Glossary 
of  Quality  A  ssurance  Terms,  QAMS,  8/31/ 
92). 

Quality  C  mtrol  Validation  Studies;  The 
formal  stud;  of  a  sampling  and/or  analytical 
method,  co^ucted  with  replicate, 
representative  matrix  samples,  following  a 
specific  study  protocol  and  utilizing  a 
specific  writen  method,  by  a  minimum  of 
seven  laboriories,  for  the  purpose  of 
estimating  iiter-laboratory  precision,  bias 
and  analytical  interferences.  (Glossary  of 
Quality  Assirance  Terms.  QAMS.  8/31/92). 

Sample  Container:  The  specific 
requirement^  for  sample  containers  are  to 
assure  a  rep«esentative  samples  and  sample 
integrity,  e^,  septa  vials,  glass  or  plastic. 

Sample  O  \plicate:  Two  samples  taken 
from  and  rej  resentative  of  the  same 
population  a  nd  carried  through  all  steps  of 
the  samplini  and  analytical  procedures  in  an 
identical  ma  mer.  Duplicate  samples  are  used 
to  assess  variance  of  the  total  method 
including  saiipling  and  analysis.  (Glossary  of 
Quality  Assv  ranee  Terms.  QAMS,  8/31/92). 

Standard  Operating  Procedures  (SOPs):  A 
written  document  which  details  the  method 
of  an  operation,  analysis  or  action  whose 
techniques  atid  procedures  are  thoroughly 
prescribed  aad  which  is  accepted  as  the 
method  for  pferfbrming  certain  routine  or 
repetitive  tas  ts.  (Glossary  of  Quality . 
Assurance  T  rras,  QAMS.  8/31/92). 


UMI 


Standing  Committee:  A  committee  of 
NELAC  involved  with  establishing  the 
technical  standards  for  accreditation  of 
environmental  laboratories.  Currently,  these 
are  the  Quality  Systems,  Performance 
Evaluation  Testing,  On-site  Assessment, 
Accreditation  Process,  Regulatory, 
Accrediting  Authority,  and  Program 
Structure  Committees. 

Supervisor:  The  individual  designated  as 
being  responsible  for  a  particular  area  or 
category  of  scientific  analysis.  This 
responsibility  includes  direct  day-to-day 
supen-ision  of  technical  employees,  supply 
and  instrument  adequacy  and  upkeep, 
quality  assurance/quality  control  duties  and 
ascertaining  that  technical  employees  have 
the  required  balance  of  education,  training 
and  experience  to  perform  the  required 
analyses. 

Surrogate:  A  substance  with  properties  that 
mimic  the  analyte  of  interest.  It  is  unlikely 
to  be  found  in  environment  samples  and  is 
added  to  them  for  quality  control  purposes. 
(Glossary  of  Quality  Assurance  Terms, 
QAMS,  8/31/92). 

Technical  Employee:  The  designated 
individual  who  performs  the  "hands-on" 
analytical  methods  and  associated  techniques 
and  who  is  the  one  responsible  for  applying 
required  Good  Laboratory  Practice  notices 
and  other  pertinent  Quality  Controls  to  meet 
the  required  level  of  quality. 

Trip  Blank:  A  clean  sample  of  matrix  that 
is  carried  to  the  sampling  site  and 
transported  to  the  laboratory  for  analysis 
without  having  been  exposed  to  sampling 
procedures.  (Glossary  of  Quality  Assurance 
Terms,  QAMS.  8/31/92). 

Appendix  B 

Bibliography 

References  for  Water,  Sediments,  Soils, 
Sludges.  Hazardous  Wastes  and  Biological 
Analyses 

These  methods  or  methods  specified  by  the 
accreditation  authority  shall  be  used  when 
analyzing  samples. 

Drinking  Water 

(1)  40  CFR  Part  141.  National  Primary 
Drinking  Water  Regulations.  July  1 ,  1992. 
Subpart  C  and  Subpart  I. 

(2)  "Methods  for  the  Determination  of 
Organic  Compounds  in  Drinking  Water  " 
EPA  600/4-68-039.  December  1988. 

(3)  "Methods  for  Chemical  Analysis  of 
Water  and  Wastes,"  EPA  600/4-79-020. 
revised  March  1983. 

(4)  "Manual  for  Certification  of 
Laboratories  Analyzing  Drinking  Water, 
Criteria  and  Standards  Quality  Assurance" 
EPA  570/»-9O-O08,  April  1990  and  the  first 
update  (Change  I)  EPA  570/9-90-K)08a, 
October  1991. 

(5)  40  CFR  Part  136.  Guidelines 
Establishing  Test  Procedures  for  the  Analysis 
of  Pollutants  Under  the  Clean  Water  Act  July 
1,1991.  Appendix  A. 

(6)  Standard  Methods  for  the  Examination 
of  Water  and  Wastewater,  APHA-AWWA- 
WPCF,  18th  Edition,  1992. 

(7)  "Guidance  on  the  Evaluation  of  Safe 
Drinking  Water  Act  Compliance  Monitoring 
Results  from  Perfoimance  Based  Methods", 
September  30. 1994,  Second  draft. 
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Surface  Water,  Groundwater,  and  Wastewater 
Municipal/Industrial  Effluents 

(1)  40  CFR  Part  136,  Guidelines 
Establishing  Test  Procedures  for  the  Analysis 
of  Pollutants  Under  the  Clean  Water  Act, 
Tables  LA,  IB,  IC,  ID  and  IE,  as  published  in 
the  Fedtral  Register.  Vol.  65.  No.  165,  pp. 
50758-50770,  October  8, 1991. 

(2)  Methods  for  Chemical  Analysis  of 
Water  and  Wastes,  EPA  600/4-7»-020, 
revised  March  1983. 

(3)  Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods,  (SW- 
846),  Third  edition,  1986,  as  amended  by 
Updates  1  and  DA,  August  31, 1993. 

(4)  40  CFR  Part  261,  Identification  and 
Listing  of  Hazardous  Waste,  July,  1991, 
Appendix  III  (Chemical  Analysis  Test 
Methods) 

(5)  Standard  Methods  for  the  Examination 
of  Water  and  Wastewater.  APHA-AWWA- 
WPCF,  17th  Edition.  1989. 

Notes: 

(1)  Laboratories  analyzing  samples  in 
support  of  NPDES  Permits  are  limited  to 
methods  specified  in  Reference  1  above  or 
those  specifically  approved  for  use  by  EP.^. 

Soils  and  Sediments,  Municipal  and 
Industrial  Sludges  (Residuals)  and  Solid  and 
Hazardous  Wastes 

(1)  "Test  Methods  for  Evaluation  of  Solid 
Waste.  Physical  and  Chemical  Methods". 
Third  Edition  (EPA  SW-846),  1986  as 
amended  by  Final  Updates  I  and  II, 
November,  1990  and  1991. 


(2)  "Procedures  for  Handling  and  Chemical 
Analysis  of  Sediments  and  Water  Samples" 
EPA/Corps  of  Engineers,  EPA/CE-81-1. 1981. 

(3)  'USEPA  Contract  Laboratory  Statement 
of  Work  for  Inorganic  Analysis",  ILMO  2.1 
(September  1991). 

(4)  'USEPA  Contract  Laboratory  Program 
Statement  of  Work  for  Organic  Analysis", 
ILMO  2.0  (July  1990)  and  ILMO  2.1 ' 
(September  1991). 

(5)  "POTW  Sludge  Sampling  and  Analysis 
Guidance  Document"  USEPA  Permits 
Division.  August  1989. 

Air 

To  be  added  as  document  goes  through 
review. 

Biological 

Microbiological.  (1 )  Drinking  Water 
Analyses— 40  CFR  Part  141,  Subpart  C 
(Monitoring  and  Analytical  Requirements, 
section  141.21)  July  1, 1991. 

(2)  Water  and  Wastewater  Analyses— 40 
CFR  Part  136,  Table  L\  as  published  in  the 
Federal  Register.  Vol.  65,  No.  165,  pp. 
50758-50770,  October  8. 1991. 

(3)  "Microbiological  Methods  for 
Monitoring  the  Environment"  EPA-600/8- 
78-017. 1978. 


*  Methods  Erom  tlieite  references  shall  l>e  used  liy 
lalMratories  participating  in  the  EPA  Contract 
Laboratory  Program  to  perform  analyses  for 
Superfund  (CERCLj\)  site  investigations. 


(4)  Standard  Methods  for  the  Examination 
of  Water  and  Wastewater,  APHP-AW\VA- 
WPCF,  17th  Edition,  1989. 

Bioassay.  (1)  "Methods  for  Measuring  the 
Acute  Toxicity  of  EBluents  and  Receiving 
Waters  to  Freshwater  and  Marine  Organisms 
(Fourth  Edition)"  EPA  600/4-90-027. 
September,  1991. 

(2)  "Short-Term  Methods  for  Estimating 
the  Chronic  Toxicity  of  Effluents  and 
Receiving  Waters  to  Freshwater  Organisms 
(Third  Edition)"  EPA  600/4-91-002, 1991. 

(3)  "Short-Term  Methods  for  Estimating 
the  Chronic  Toxicity  of  Effiuents  and 
Receiving  Waters  to  Marine  and  Estuarine 
Organisms  (Second  Edition)"  EPA  600/4-91/ 
003,1991. 

Mocrobenthic  identiftcotion  and 
enumeration.  (1)  "Macroinvertebrate  Field 
and  Laboratory  Methods  for  Evaluating  the 
Biological  Integrity  of  Surface  Waters",  ORD. 
Washington,  D.C..  November.  1990. 

(2)  Standard  Methods  for  the  Examir^tion 
of  Water  and  Vi'astewotcr,  Part  10500, 17th 
Edition,  APHA,  1989. 
Radiochemistry 

(1)  40  CFR  Part  141.25,  "Analytical 
Methods  for  Radioactivity",  July  1. 1992 
edition. 

(2)  Analytical  Methods  for  Radiochemistry 
Analyses.  EPA  600/4-80-032  and  EPA  600/ 
5-84-006. 

|FR  Doc.  94-29573  Filed  12-1-94;  8:45  am] 
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Part  V 


Department  of 
Transportation 

Federal  Aviation  Administration 
14  CFR  Part  121 

Coast  Guard 
46  CFR  Part  16 

Research  and  Special  Programs 
Administration 

49  CFR  Part  199 

Federal  Railroad  Administration 

49  CFR  Part  219 

Federal  Highway  Administration 

49  CFR  Part  382 

Federal  Transit  Administration 
49  CFR  Part  653 

Random  Drug  Testing  Program;  Final 
Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  121 

Coast  Guard 

46  CFR  Part  16 

Research  and  Special  Programs 
Administration 

49  CFR  Part  199 

Federal  Railroad  Administration 

49  CFR  Part  219 

Federal  Highway  Administration 

49  CFR  Part  382 

Federal  Transit  Administration 

49  CFR  Part  653 

[OST  Docket  No.  48498] 

RiN  2105-AB94 

Random  Drug  Testing  Program 

AGENCIES:  Office  of  the  Secretary, 
Federal  Aviation  Administration. 
Federal  Highway  Administration. 
Federal  Railroad  Administration. 
Federal  Transit  Administration. 
Research  and  Special  Programs 
Administration,  and  the  United  States 
Coast  Guard,  IXDT. 

ACTION:  Final  rule. 


/  Friday,  December  2.  1994  /  Rules  and  ReRulations 


summary:  In  response  to  public 
comments,  petitions  submitted  by 
industry,  and  on  their  own  initiative, 
the  Federal  Aviation  Administration 
(FAA),  the  Federal  Highway 
Administration  (FHVVA),  the  Federal 
Railroad  Administration  (FRA),  the 
Federal  Transit  Administration  (FTA). 
the  Research  and  Special  Programs 
Administration  (RSPA).  and  the  United 
States  Coast  Guard  (USCG)  (the 
operating  administrations  or  "OAs") 
have  revised  their  random  drug  testing 
rules.  As  revised,  the  rules  provide  that 
the  OA  may  lower  the  minimum 
random  drug  testing  rate  to  25  percent 
if  the  industry-wide  (e.g.,  aviation,  rail) 
random  positive  rate  is  less  than  1.0 
percent  for  2  calendar  years  while 
testing  at  50  percent.  The  rate  will 
return  to  50  percent  if  the  industry 
random  positive  rate  is  1.0  percent  or 
higher  in  any  subsequent  calendar  year. 
The  industry-wide  random  positive  rate 
for  each  transportation  industry  will  be 
calculated  from  data  submitted  to  the 
OAs  and  announced  yearly  by  the 
respective  Administrator  or  the 
Commandant  of  the  Coast  Guard.  Based 


on  this  re  ision.  the  random  drug 
testing  ral  a  for  the  railroad  and  aviation 
industries  is  reduced  by  theJRA  and 
FAA  Adn  inistrators,  respectively,  to  25 
percent,  e  Tective  January  1, 1995. 

DATES:  Tl  is  rule  is  effective  January  1. 
1995. 

FOR  FURn  ER  INFORMATION  CONTACT:  For 
general  q\  estions,  the  Office  of  Drug 
Enforcem^  mt  and  Program  Compliance, 
(202)  366-  3784;  For  questions  regarding 
a  specific  aperating  administration, 

please  cal  the  following  people:  FTA 

Judy  Mea«  e  (202)  366-2896.  FRA— 
Lamar  Allfen  (202)  366-0127,  FHWA— 
David  Miller  (202)  366-2981,  RSPA— 
Catrina  Pa  vUk  (202)  366-6223,  FAA— 
Bill  McAr  drew  (202)  366-6710, 
USCG— L(  DR  Mark  Grossetti  (202)  267- 
1421. 

SUPPLEMEI  TARY  INFORMATION: 

Current  D  -ug  Testing  Requirements 

In  1988,  the  Department  of 
Transport!  tion  issued  six  final  rules 
mandating  anti  drug  programs  for 
certain  tra  asportation  workers  in  the 
aviation,  i  iterstate  motor  carrier, 
pipeline,  i  laritime  and  transit 
industries  and  expanded  the 
requireme  its  of  the  existing  FRA  rule. 
The  rules  ncluded  requirements  for 
education,  training,  testing  and 
sanctions.  The  testing  component  of 
each  progi  im  included  pre- 
empIojTne  it,  post-accident,  reasonable 
suspicion  jreasonable  cause),  periodic 
(for  those !  ubject  to  periodic  medical 
examinatit  ns),  random,  and  return  to 
duty  drug  esting  for  approximately  four 
million  wc  rkers  in  safety-sensitive 
positions.  Vfter  a  phase-in  of  one  year, 
the  randon  i  testing  provisions  of  the 
rule  requir  >d  a  minimum  testing  rate  of 
at  least  50  )frcent  per  year. 
■  Implement  ition  of  the  testing 
requiremei  ts  was  delayed  in  FTA  and 
FHWA  du<  to  litigation.  Employers 
regulated  b  y  FHWA  began  random 
testing  of  ii  iterstate  drivers  in  1991  and 
1992,  and  ■  rill  begin  random  testing  of 
intrastate  c  rivers  in  1995  and  1996.  FTA 
will  begin  andom  testing  of  large  transit 
operators  ij  1 1995  and  small  transit 
operators  ii  i  1996. 

Current  AI  nhol  Testing  Requirements 

On  Febn  ary  15. 1994  (59  FR  7302), 
the  FAA.  F  iWA.  FRA.  FTA  and  RSPA 
published   inal  rules  limiting  alcohol 
use  by  tran  portation  workers.  Four  of 
the  OA  ruli  s  (FAA,  FHWA,  FRA  and 
FTA)  were  ■equired  by  the  Omnibus 
Transportafion  Employee  Testing  Act  of 
1991.  RSPA  adopted  similar,  but  more 
limited  reqi  lirements,  based  on  its  own 
statutory  ai  thority. 


The  FAA,  FHWA,  FRA  and  FTA  rules 
require  random  testing  of  safety- 
sensitive  employees  in  those  industries. 
The  rules  provide  for  an  initial 
minimum  random  alcohol  testing  rate  of 
25  percent.  The  industry's  (e.g., 
aviation,  motor  carrier,  rail  or  transit) 
random  alcohol  rate  may  be  adjusted 
based  on  a  performance  standard  related 
to  its  random  alcohol  violation  rate. 
Because  of  safety  concerns,  two  years  of 
data  are  necessary  to  justify  lowering 
the  random  alcohol  testing  rate;  one 
year  of  data  is  sufficient  to  raise  it.  The 
OA  (in  conjunction  with  the  OST  Office 
of  Drug  Enforcement  and  Program 
Compliance)  will  review  the  data  and 
announce  in  the  Federal  Register  the 
minimum  annual  random  alcohol 
testing  rate  applicable  in  the  calendar 
year  following  publication.  If  the 
industry  violation  rate  is  1  percent  or 
greater  during  a  given  year,  the  random 
alcohol  testing  rate  will  be  50  percent 
for  the  calendar  year  foUovnng  the  OA 
Administrator's  announcement  that  the 
rate  must  change.  If  the  industry 
violation  rate  is  less  than  1  percent  but 
greater  than  0.5  percent  diuing  a  given 
year  (for  two  years  if  ciurently  at  50 
percent),  the  random  alcohol  testing  rate 
will  be  25  percent  for  the  calendar  year 
following  the  OA  AdminisU-ator's 
announcement  that  the  rate  must 
change.  If  the  industry  violation  rate  is 
less  than  0.5  percent  during  a  given  year 
(for  two  years  if  testing  at  a  hi^er  rate), 
the  random  alcohol  testing  rate  will  be 
10  percent  the  next  calendar  year. 

The  ANPRM 

On  December  15, 1992  (57  FR  59778). 
DOT  published  an  advance  notice  of 
proposed  rulemaking  (ANPRM) 
requesting  public  comment  and 
submission  of  data  concerning  whether 
there  are  less  costly  alternatives  to  the 
current  random  testing  program  that  can 
maintain  an  adequate  level  of  deterrence 
and  detection  of  illegal  drug  use.  The 
ANPRM  asked  for  comment  on  a 
number  of  alternatives  to  the  current  50 
percent  random  testing  rate  that  DOT 
could  consider.  These  alternatives 
included: 

(1)  Making  an  across-the-board 
modification  of  the  rate  for  all  DOT  anti- 
drug programs; 

(2)  Modifying  how  the  random  testing 
rate  is  implemented  (e.g.,  &«quency  of 
testing,  etc.); 

(3)  Making  a  selective  modification  of 
the  rate  by: 

(a)  operating  administration  (e.g., 
FAA  or  FRA  could  modify  its  rate): 

(b)  job  category  (e.g.,  pilots,  train 
engineers); 

(c)  any  other  category  that  warranted 
a  different  rate  based  on  drug  use 
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prevalence  or  other  fiactors  (e.g.,  age  or 
geographic  renion); 

(4)  Estabhshing  a  performance 
standard  program; 

(5)  Permitting  employers  who  take 
specified  additional  steps  to  deter  drug 
use  to  reduce  their  random  testing  rate; 

(6)  Modifying  the  random  testing  rate 
for  all  operating  administration  rules  for 
a  specific  time  period,  subject  to 
reconsideraticm  after  the  results  are 
analyzed: 

(7)  Conducting  demortstration 
programs  in  each  operating 
administration  before  further  action  is 
taken;  or 

(8)  Combining  some  of  the 
alternatives. 

Comments  to  the  ANTRM 

Over  115  comments  were  filed  in 
response  to  the  ANPRM.  Commenters 
included  governmental  agencies,  trade 
associations,  regulated  entities,  unions, 
contractors  and  consultants,  and 
individuals.  Suggestions  ranged  from 
abolition  of  all  random  testing 
requirements  to  greatly  increasing  the 
current  SO  percent  testing  rate. 

About  two-thirds  of  the  commenters 
favored  a  random  testing  rate  of  25 
percent  or  less.  These  commenters 
argued  that  the  drug  problem  is  not  as 
widespread  as  originally  believed,  and 
that  a  25  percent'rate  would  provide 
substantial  savings  while  maintaining  a 
serious  deterrent  effect.  Many  focused 
on  the  cost  of  the  current  program  and 
argued  that  the  savings  from  reducing 
the  incremental  nimiber  of  tests  and 
associated  non-productive  time  w^ould 
be  significant  Others  took  a  broader 
view  and  noted  that  other  types  of  tests, 
training  and  education  were  also 
deterrents. 

Over  a  dozen  commenters  supported 
the  current  minimum  50  percent 
random  testing  rate.  They  argued  that  a 
decrease  in  the-testing  rate  would 
increase  recreational  drug  use  and 
imdermine  the  deterrent  purpose  of  the 
program.  Several  stated  that  the  data 
were  inadequate  to  justify  a  reduction 
and  that  costs  would  not  drop  because 
the  lower  volume  would  result  in  higher 
per  test  costs.  Others  took  an  "if  it  ain't 
broke,  don't  fix  it"  attitude. 

A  few  commenters  argued  that  the 
rate  should  be  increased.  These 
commenters  stated  that  a  greater 
perception  of  getting  caught  would 
result  in  less  drug  use.  One  noted  that 
at  a  50  percent  testing  rate,  some 
employees  are  never  tested  while  others 
are  tested  two  or  more  times  per  year. 

In  terms  of  a  triggering  group,  most 
favored  an  industry-wide  approach. 
There  was  some  support  for  setting  the 
rate  by  job  categories  tempered  by  the 


concern  that  such  differentiation  not  be 
arbitrary.  A  few  commenters  suggested 
that  employers  should  have  flexibility  to 
set  the  rate  at  whatever  level  they 
thought  best,  based  on  their  own  past 
experience. 

Technical  Meeting 

The  Department  held  a  public 
meeting  on  tedmical  issues  related  to 
workplace  random  testing  in 
Washington,  DC.  on  Frfiruary  1  and  2, 
1993.  The  meeting,  which  included 
presentations  by  experts  &t>m  federal 
agencies,  the  miUtar>',  academia.  and 
private  industry,  was  attended  by  over 
200  people.  Transcripts  of  the  meeting 
are  included  in  the  docket. 

TheNPRM 

The  Department  published  a  notice  of 
proposed  rulemaking  (NPRM)  on 
February  15, 1994,  (59  FR  7614).  The 
NPRM  proposed  that  the  random  testing 
rate  could  be  lowered  to  25  percent  by 
an  operating  administration  if  the 
industry-wide  random  positive  rate 
were  less  than  1.0  percent  for  2 
consecutive  calendar  years  while  testing 
at  50  percent.  The  rate  would  increase 
back  to  50  percent  if  the  industry 
random  positive  rate  were  1.0  percent  or 
higher  for  any  entire  subsequent 
calendar  year.  Under  the  proposal,  it 
was  possible  that  different  industries 
would  be  subject  to  different  rates  in  a 
'given  calendar  year.  The  NPRM  asked 
for  comment  on  a  variety  of  ways  to  fine 
tune  this  basic  approach. 

The  NPRM  also  proposed  that  each 
year  each  Administrator  (or 
Commandant  of  the  Coast  Guard)  would 
publish  in  the  Federal  Register  the 
minimum  required  percentage  for 
random  testing  of  covered  employees 
during  the  calendar  year  following 
publication.  Any  random  testing  rate 
change  indicated  by  industry 
performance  would  then  occur  at  the 
beginning  of  that  calendar  year. 

In  the  NPRM,  the  Administrator's 
decision  to  authorize  a  decrease  (or  to 
require  a  return  to  the  50  percent  rate) 
would  be  based  on  the  overall  positive 
rate  in  the  industry.  The  primary  source 
of  data  would  be  the  Management 
Information  System  (MIS)  reports  from 
covered  employers  submitted  to  the 
individual  operating  administrations. 
For  the  aviation  and  rail  industries,  for 
years  prior  to  the  MIS  reports,  we 
proposed  initially  to  rely  on  the  data 
sul»nitted  under  reporting  requirements 
that  have  been  in  place  since  FAA 's  and 
FRA's  random  drug  testing  rules  were 
originally  issued. 

The  NPRM  proposed  that,  if  a  given 
covered  employee  were  subject  to 
random  drug  testing  under  the  drug 
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testing  rules  of  more  than  one  DOT 
agency,  the  employee  would  be  subject 
to  random  drug  testing  at  the  {>ercentage 
rate  established  for  the  calendar  year  by 
the  DOT  agency  regulating  more  than  50 
percent  of  the  employee's  safety- 
sensitive  functions.  Similarly,  the 
NPRM  provided  that  if  an  employer 
were  required  to  conduct  random  drug 
testing  under  the  drug  testing  rules  of 
more  than  one  DOT  agency,  the 
employer  could  either  establish  separate 
pools  for  random  selection,  with  each 
pool  containing  covered  employees 
subject  to  testing  at  the  same  required 
rate,  or  establish  one  pool  for  testing  all 
covered  employees  at  the  highest 
percentage  rate  established  for  the 
calendar  year  by  any  EXDT  agency  to 
which  the  employer  is  subject. 

The  proposal  included  several 
provisions  to  provide  employers  greater 
flexibility  or  to  provide  greater  clarity. 
In  addition,  RSPA  and  USCG  proposed 
minor  amendments  to  conform  their 
rule  to  the  Departmental  system  and 
eliminate  uimecessary  prov  isions. 

Comments  to  the  NPRM 

There  were  approximately  70 
comments  filed.  (Some  commenters 
filed  identical,  or  very  similar, 
comments  in  different  dockets  or  several 
times  during  the  rulemaking.) 

Approximately  forty  comments  were 
filed  by  aviation  commenters,  nine  by 
the  motor  carrier  industry,  eight  by 
maritime  interests,  seven  by  transit, 
three  by  pipelines,  and  two  by  rail. 
Forty-four  of  the  commenters  were 
regulated  entities,  eighteen  represented 
trade  associations,  four  represented 
unions,  two  were  from  consultants,  and 
one  was  from  a  governmental  entity. 

Almost  all  the  commenters  supported 
reduction  of  the  testing  rate  and  the 
increased  flexibility  in  tying  the  testing 
rate  to  the  positive  rate  in  a  spejiPied 
population.  The  commenters  differed, 
however,  on  how  low  the  rate  should  be 
and  what  positive  rate  was  low  enough 
to  justify  reduction.  Forty-two  of  the 
commenters,  including  all  of  the 
aviation  interests,  supported  a  10 
percent  testing  rate,  in  some  form.  The 
Air  Transport  Association/ Airline 
Industrial  Relations  Conference,  for 
example,  wanted  a  permanent  rate  of  .10 
percent  for  the  larger  commercial  air 
carriers  (Part  121  and  135  certificate 
holders.)  Alternatively,  they  suggested 
that  the  Department  set  a  testing  rate 
ranging  between  25  and  10  percent  for 
the  entire  industry  or  airline  segment,  or 
adopt  the  three-tiered  system  in  the 
alcohol  testing  rules.  The  Regional 
Airline  Association,  on  the  other  hand, 
suggested  that  10  percent  of  covered 
employees  be  tested  annually  for  either 
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drugs  or  alcohol.  The  Metropolitan 
Transit  Authority  of  New  York,  the 
American  Movers  Conference,  the 
Transportation  Trade  Department  of  the 
AFL-CIO,  and  the  American  Trucking 
Associations  also  argued  for  a  10 
percent  testing  rate. 

Twenty-three  commenters  supported 
the  NPRM  proposal  of  a  reduction  to  25 
percent.  These  included  all  of  the 
marine  commenters  (American 
Maritime  Officers,  American  Waterways 
Operators,  Inland  Steel,  the 
International  Association  of  Drilling 
Contractors,  the  Lake  Carriers' 
Association,  Sailboats,  Inc.,  Sealand, 
and  the  Transportation  Institute),  all  of 
the  pipeline  commenters  (Columbia 
Gas,  Eaion  and  Questar),  the 
Association  of  American  Railroads,  six 
motor  carrier  commenters  (including  the 
American  Bus  Association,  the  Owner- 
Operator  Independent  Drivers 
Association  and  the  Regular  Common 
Carrier  Conference),  several  transit 
commenters  (the  American  Public 
Transit  Association,  the  South  Bend 
Public  Transportation,  and  the 
Washington  Metropolitan  Area  Transit 
Authority),  the  State  of  Michigan 
Department  of  Transportation,  and  the 
Institute  for  a  Drug-Free  Workplace.  In 
general,  these  comments  reiterated  and 
supported  the  argxunents  made  in  the 
NPRM. 

Several  commenters,  including  the 
Substance  Abuse  Program 
Administrators  Association.  Substance 
Abuse  Management,  the  Bay  Area  Rapid 
Transit,  and  Connecticut  Transit 
supported  maintaining  the  current  50 
percent  testing  rate.  They  stated  that  the 
current  rules  are  effective,  that  a 
reduction  in  the  rate  alone  would  not 
produce  significant  savings,  and  that 
DOT  should  explore  other  cost-saving 
alternatives.  One  transit  system  believed 
that  a  reduction  in  the  testing  rate  by 
DOT  would  undermine  local  discretion 
to  continue  testing  at  a  higher  rate. 

Commenters  suggested  a  number  of 
variations  to  the  reduction  mechanism 
proposal  in  the  NPRM.  The  Regulated 
Common  Carriers  wanted  the 
Department  to  use  a  2.0  percent  positive 
rate  benchmark  for  25  percent  random 
testing.  The  American  Trucking 
Associations  (ATA)  had  a  lengthy  and 
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compli  X  submission.  It  wanted  DOT  to 
lower  1  le  testing  rate  to  25  percent  by 
Januar '  1, 1995;  drop  to  10  percent  if  a 
motor  I  ;arrier's  positive  rate  were  less 
than  1.5  percent;  change  the  2  year  rule 
to  1  yetr;  and  randomly  collect  past  data 
firom  c  rriers.  ATA  claimed  that 
reduct  on  to  25  percent  would  save  the 
motor  (  arrier  industry  $300  million  per 
year  w  ih  no  adverse  effect  on  safety. 
ATA  si  rveyed  300  ATA  motor  carrier 
membc  rs  concerning  their  drug  testing 
experit  nee  in  calendar  year  1992.  Of  the 
120  me  mbers  who  responded, 
approx  mately  75  percent  of  the 
responi  ers  began  testing  at  a  50  percent 
rate.  Tl  ey  conducted  22.577  tests  with 
271  positives,  which  equals  a  1.20 
percent  positive  rate.  Twenty-five 
percent  of  the  responders  tested  at  a  25 
percent  rate.  Of  the  2,745  tests 
conduc  ;ed,  there  were  36  positives, 
which  ( quals  a  1.31  percent  positive 
rate.  At  cording  to  ATA,  this  shows  that 
there  is  no  significant  difference  in  the 
positive  rate  based  on  50  percent  or  25 
percent  testing.  It  was  not  clear, 
howevc  r.  why  the  respondents  were 
testing  I  it  different  rates. 

Eight!  ten  commenters  addressed  the 
issue  of  what  is  the  appropriate 
groupin  » for  triggering  a  potential 
reducti(  n  in  the  testing  rate.  Thirteen 
commej  iters  (including  the  American 
Truckin  ;  Associations,  the  American 
Movers  Conference,  the  American 
Public  transit  Association,  the  National 
Air  Transportation  Association,  the 
Regulawd  Common  Carrier  Conference, 
all  the  dipeline  submissions,  and  a 
numberiof  smaller  aviation  and  motor 
carrier  interests)  suggested  the  rates  be 
determiiied  for  each  company  or 
operatof .  The  Air  Line  Pilots 
Associalion  and  the  Allied  Pilots 
Associalion  suggested  that  the  rates  be 
determined  by  job  categoiy.  Several 
comments  favored  a  breakdown  by 
industrjj  segment  (e.g.,  intercity  buses, 
aviation  contractors,  offshore  mobile 
drilling  imits)  or  by  state. 

Most  ( if  the  commenters  were  anxious 
to  institi  tie  a  reduction  in  the  testing 
rate  as  s  ran  as  possible  and  to  ensure 
that  the  esting  rate  would  not  be  raised 
without  good  cause.  A  number  of 


commei  ters  were  concerned  by  the  Aviation 

Random  Testing 


Total  Numtjer  of  Random  Tests  , 

Number  of  Positives 

Percent  Positive  


relatively  long  time  before  there  was  any 
possibility  of  reducing  the  random 
testing  rates  in  most  of  the  industries. 
These  commenters,  therefore,  wanted 
the  Department  to  ex]}edite  or  "fast 
track"  the  potential  reduction  in  testing 
rates.  Many  marine  and  motor  carrier 
commenters,  for  example,  asked  that 
DOT  either  randomly  collect  or 
specifically  require  reports  of  past  years' 
data  that  employers  are  required  to 
maintain.  These  commenters  suggested 
that  DOT  should  ccmsider  this 
retroactively-coU^ed  data  to  determine 
whether  a  rediiclion  is  warranted. 

There  were  a  nimiber  of  comments  on 
the  appropriate  niunber  of  years  for 
lowering  or  raising  the  random  testing 
rate.  For  example,  several  commenters 
strongly  argued  that  DOT  should  allow 
the  testing  rate  to  be  reduced  based  on 
one  year  of  data.  The  Air  Transport 
Association  stated  that  an  increase  in 
the  testing  rate  should  be  based  on         J 
either  3  yeara  of  data  that  demonstrate  / 
a  clear  upward  trend  or  a  significant 
increase  in  any  1  year. 

Several  commenters  were  concerned 
that  recent  changes  in  the  U.S. 
Department  of  Health  and  Human 
Services  Mandatory  Guidelines  for 
Federal  Workplace  Drug-Testing 
Programs,  as  incorporated  in  40  CFR 
Part  40,  will  result  in  more  frequent 
identification  of  the  presence  of  THC 
(the  active  ingredient  in  marijuana)  on 
screening  tests,  thus  leading  to  an 
increase  in  the  number  of  positive  tests. 
These  commenters  argued  that  the 
Department  should  make  a  special 
accommodation  in  the  rules  to  account 
for  this  expected  increase. 

Available  Data 

In  addition  to  the  public  comments  to 
the  rulemaking,  the  Department 
considered  the  following  drug  testing 
data  in  the  regulated  industries,  the 
Department's  civilian  workforce,  and 
the  U.S.  Coast  Guard  military  personnel. 
The  data  do  not  include  refusals  to  be 
tested.  The  operating  administration 
data  reflect  phase-in  of  random  testing 
fit)m  25  percent  to  50  percent  unless' 
otherwise  noted. 


1990* 


84,585 
445 
0.53 


1991' 


170.186 

1,258 

0.74 


1992* 


(•These  numbers  are  sligtrtly  different  from  the  NPRM  dv  b  to  further  examination  and  correction  of  some  reported  data.) 


183,176 
1,307 
0.71 


1993 


182.482 
960 
0.53 
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POST-ACCIOENT  Drug  POSmVE  RATES 

1990 

1991 

1992 

1993 

Total  Post  AocWont  Tests  ,-, „..,., 

248 

2 
0.8 

481 

2 

0.4 

459 
0 
0 

343 
0 
0 

NumtMr  of  Positives — .._............«..-.._..............«....„_„._„..„.._„......y 

n^a.,  11  ,,1  rill  II  ■>■  !■                     f 

Reasonable  Cause  Drug  PosmvE  Rates 

1990 

1991 

1902 

1993 

Total  Reasonable  Cause  Tests _ 

Numt>ef  of  PosWves  .._...._ „......_ ........«.....«....«....................._...... 

Percent  Pos»«  

1.127 
48 
42 

1.178 
46 

3.9 

861 
37 
4.2 

377 
29 

7.6 

Railroads 


Random  Testinq 


1990 

1991 

1992 

1993 

Total  Number  of  Random  Tests - 

NllfTIDOr  Of  POSniVOS  

35,2^ 
365 
1.04 

50,436 
447 
a88 

42,599 
336 
0.79 

42,199 

Percent  Positive  .... 

ar 

Post-Accioent  D«ug  PosmvE  Rates 

1987 

1988 

1989 

1990 

1991 

1992 

1993 

5.1% 

5.6% 

zjcruk 

3.0% 

1.1% 

1J% 

2.0% 

Reasonable  Cause  Drug  Positive  Rates 

pndudes  tests  ^ter  vioiationt  of  operaKng  rules  and  peraonal  mturie^ 

1987 

1988 

1989 

1990 

1991 

1982 

^ 

5.4% 

4;7% 

3.6% 

1.8% 

1.9% 

1.9% 

1.9% 

In  July  1991,  the  FRA  initiated  a 
.comparative  study  of  different  random 
testing  rates  and  the  impact  on 
deterrence,  as  measured  by  the  positive 
rate.  The  study  compared  four  railroads 
testing  at  50  percent  (control  group) 
with  four  railroads  testing  at  25  percent 
(experimental  group).  The  positive  rate 
for  the  control  group  when  the  study 
vras  initiated  %vas  1.1  percent;  for  the 
experimental  group  it  was  0.89  percent. 
In  the  first  year  (July  1991  throu^  Jime 
1992),  the  control  group  positive  rate 
was  0.90  percent,  the  experimental 
group's  was  0.87  percent.  For  the  period 
July  1992  through  Jime  1993,  these 
groups  had  positive  rates  of  0.80  percent 
and  0.94  percent,  respectively.  During 
the  third  year,  the  experimental  rate  was 
0.86  percent  and  the  control  rate  was 
0.77  percent.  The  three-year  totals  were 
0.89  percent  for  the  experimentals  and 
0.82  percent  for  the  controls. 


Motor  Carriers 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (P.L.  102- 
143,  Title  V,  Section  5)  required  FHWA 
to  conduct  a  demonstration  project  to 
study  the  feasibility  of  random  roadside 
alcohol  and  controlled  substances 
testily  It  was  partly  designed  to  "serve 
as  a  test  of,  and  establish  a  record  on. 
the  effectiveness  of  state-administered 
testing  in  detecting  individuals,  sudi  as 
independent  owner-operators  and 
independent  drivers,  who  might 
otherwise  avoid  detection  th<Hi^  the 
carrier-administered  testing  directed  by 
the  (Omnibus  Act)."  S.  Rep.  102-54.  p. 
34.  The  pilot  program  was  administered 
under  the  Motor  Carrier  Safety 
'  Assistance  Program  (MCSAP),  which  is 
a  federal  grant  program  that  assists 
states  in  raiforcing  motor  vehicle  safiBty 
laws  and  regulations.  The  pilot  program 


sampled  drivers  holding  commercial 
drivers  licenses  operating  only  on 
interstate  highways  and  major  state 
roads. 

The  states  of  New  Jersey,  Minnesota. 
Nebraska,  and  Utah  were  selected  to         * 
participate  in  the  program  because  they 
are  representative  of  various  geographic 
and  population  characteristics.  During 
the  course  of  the  year-long  study  in  each 
state,  over  30J)00  random  drug  tests 
were  conducted.  Minnesota  and  New 
Jersey  combined  probable  cause  testing 
with  requests  for  voluntary  urine 
samples.  In  some  states,  drivers  could 
refuse  to  submit  to  the  drug  tests 
vtrithout  sanction.  The  percent  positive 
may  also  be  imderstated  because  driven 
could  have  avoided  the  testing  site  if 
they  were  aware  of  the  testing  through 
communications  on  CB  radios  or  other 
informal  information  networks.  The 
results  were  as  follows: 
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Random  Drug  Test  ng  Results  In  Four  Pilot  Program  States 


Drug  Testing 


Specimens  Evaluated .... 

Refusals 

Percent  Refused 

Positive  Specimens  ... 

Percent  Positive  


The  study  notes  that  positive  rates  for 
employer-based  randoin  drug  testing 
programs  that  were  inspected  as  a  part 
of  normal  safety  reviews  were  2.5 
percent  for  fiscal  year  1992,  and  3.11 
percent  for  the  first  six  months  of  fiscal 
year  1993. 

FHWA  conducted  a  one-time  special 
field  study  of  compliance  reports.  In 
general  compliance  investigations  of 
4.967  interstate  motor  carrier  drug 
testing  programs  in  the  first  six  months 
df  FY  1993.  28,250  random  tests  were 
conducted.  There  were  878  verified 


mo  or 
Tie 


positiv  5 

audits 

the 

rule. 

carrier 

compli 

such  as 

compl 


Total  Numbef  of  Random  Tests 

Number  of  Positives 

Percent  Positive 


NE 


7.496 
32 

0.43% 

271 

3.6% 


UT 


10,131 

55 

0.54% 

410 

4.0% 


MN 


5,729 
359 

5.9% 
269 

4.7% 


NJ 


7.556 

859 

10.2% 

460 

6.1% 


Total 


30.912 
1,305 
4.1% 
1.410 
4.6% 


results  (3.11  percent).  The 
epresent  less  than  2  percent  of 
carriers  subject  to  the  FHWA 
FHWA  selects  interstate  motor 
for  general  safety  rule 
i  mce  investigations  by  factors 
s  a  safety  rating  or  prior 
i  mce  problem.  These  compliance 
investi  ations  do  not  offer  scientific, 
statistii  ally  unbiased  sampling 
methoc  s. 

U.S.  DOT  Employees 

In  thi  I  Department's  federal  employee 
testing  jrogram,  the  random  testing  rate 


of  at  least  50  percent  was  phased-in 
fi^om  25  percent  to  50  percent  over  the 
first  year  of  the  program  and  achieved 
at  the  end  of  FY  1988.  A  testing  rate  of 
at  least  50  percent  was  maintained  in 
FY  1989-1991.  In  FY  1992,  the  figures 
include  testing  over  the  first  five  months 
with  a  rate  of  at  least  50  percent, 
followed  by  seven  months  of  testing 
with  a  rate  of  at  least  25  percent.  FY 
1993  figures  reflect  a  full  year  of  testing 
at  25  percent.  The  following  table 
summarizes  EKDT  federal  employee 
random  testing  data. 


FY88 


5,047 

42 

0.83 


FY89 


17,926 

92 

0.51 


FY90 


19,103 

43 

0.23 


FY91 


18,671 

40 

0.21 


f^92 


12,454 

39 

0.31 


^ 


FY93 


9,433 

24 

0.25 


As  noted  earlier,  the  USCG  has  been  testing  fate  as  a  requirement  at  the 

coiidurtmg  random  drug  tests  on  its  beginnihg  of  the  fiscal  year,  the  USCG 

active  duty  and  reserve  uniformed  conducts  the  maximum  number  of  tests 

personnel.  Rather  than  setting  a  specific  possibli  (  fi-om  the  funds  that  are 


Percent  Positive 
Testing  Rate  


1987 


1.57% 
120% 


The  Final  Rule 

The  final  rule  adopts  the  NPRM  with 
one  change.  It  provides  that  the 
Administrator  or  the  Conunandant  may 
lower  the  minimum  random  drug 
testing  rate  to  25  percent  if  the  industry- 
wide (e.g.,  aviation,  rail)  random 
positive  rate  is  less  than  1.0  percent 
(including  refusals  to  be  tested)  for  2 
consecutive  calendar  years  while  testing 
at  50  percent.  The  rate  will  return  to  50 
percent  if  the  industry  random  positive 
rate  is  1.0  percent  or  higher  in  any 
subsequent  calendar  year.  The  only 
change  is  a  one-time  adjustment  for  the 
two  industries  that  have  not  yet  fully 
implemented  random  drug  testing. 
Under  this  provision,  the  FTA  and/or 
FHWA  Administrators  may  allow  the 
testing  rate  for  their  regulated  industry 
to  be  lowered  based  on  1995  and  1996 
data  bom  those  entities  required  to 
report.  The  FTA  Administrator  will  not 
have  to  wait  until  he  has  the  first  2  years 


appropriated.  The  percentage  of  positive 
results  for  random  tests  in  each  fiscal 
year  and  the  approximate  testing  rate  is 
as  follows: 


1988 


1.31% 
95% 


1989 


0.68% 
95% 


1990 


0.41% 
95% 


1991 


0.41% 
85% 


1992 


0.78% 
85% 


1993 


0.75% 
80% 


of  data  rom  small  transit  operators  and 
the  FHl  )/A  Administrator  will  not  have 
to  wait  mtil  he  has  the  first  two  years 
of  data  rom  small  intrastate  motor 
carriers  and  motor  coach  operations 
before  ttey  can  possibly  lower  the  rate 
as  proposed  in  the  NPRM.  Many  of 
these  decisions  mirror  the  reasoning  we 
used  in  Ihe  final  rules  concerning 
alcohol  testing  that  were  published  on 
Februaii?  15, 1994  (59  FR  7302). 

Read)  rs  may  wish  to  review  the 
preamb  e  to  the  alcohol  testing  rules  to 
supplement  their  understanding  of  our 
actions  |n  this  final  rule. 


The 

The 


Tri  gB] 


f  aal] 


detei  (nined : 


eni 


not  by 
After 
that  this 
approac  i. 
issues  i] 


iring  Group 

rule  provides  that  the 
sitiveland  random  testing  rates  will 
id  for  each  industry,  and 
ployers  or  industry  segment, 
capful  consideration,  we  believe 
is  the  fairest  and  most  effective 

It  addresses  broad  safety 
each  industry  rather  than  by 


company  or  segment  of  the  workforce.  It 
provides  a  strong  incentive  for 
employers  with  successful  programs  to 
pressure  problem  subgroups  to  improve 
their  performance.  As  an  administrative 
matter,  it  is  much  easier  for  the  industry 
to  implement  and  DOT  to  oversee  and 
enforce  an  industry-wide  program. 

Some  conunenters,  such  as  airline 
pilots,  said  that  such  an  approach  is 
unfair.  Similarly,  there  are  certain 
employers  that  are  so  large  that  their 
sheer  niunbers  may  skew  an  entire 
industry's  positive  rate. 

We  acknowledge  that  breaking  up 
industries  into  subgroups  may  be 
desirable  from  the  point  of  view  of 
subgroups  with  lower  positive  rates. 
Nevertheless,  after  careful 
consideration,  we  have  chosen  not  to 
take  this  approach  for  several  reasons.  It 
allows  us  to  focus  on  broad  safety  issues 
and  keep  the  focus  away  from 
potentidly  endless  splitting  and 
oalkanization  within  the  industries.  If 
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the  Department,  for  example,  divided  an 
industry  into  large  and  small  operators, 
a  particular  large  operator  with  very  low 
positives  may  ask  to  be  separated  or 
certain  categories  of  employees  within 
one  of  the  groups  may  ask  then  to  be 
distinguished. 

Breaking  industries  into  different 
subgroups  would  have  many 
undesirable  consequences.  As  a 
practical  matter,  it  would  be  extremely 
difficult  and  costly  for  DOT  to 
administer  and  enforce.  There  would  be 
less  pressure  on  very  poorly  performing 
subgroups  to  improve,  especially  when 
the  existing  industry-wide  rate  was 
close  to  1.0  percent.  There  might  be 
greater  incentive  to  cheat,  especially  if 
the  rates  were  determined  by  company 
or  small  subgroups.  Significantly  more 
employees  would  fall  into  more  than 
one  category',  which  would  cause 
unnecessary  confusion  in  ensuring 
random  selection  and  recordkeeping.  It 
would  be  much  harder  for  consortia  to 
keep  track  of  and  ensure  the  integrity  of 
the  data.  Finally,  it  might  lead  to 
grouping  by  demographics. 

The  Testing  Rates 

The  final  rule  maintains  the  initial  50 
percent  random  drug  testing  rate.  We 
believe  that  this  is  the  appropriate 
testing  rate  for  industries  that  are 
begiiming  their  testing  programs.  In 
order  to  provide  incentive  for  lowering 
drug  usage  in  a  given  industry,  the 
Department  will  allow  the  random 
testing  rate  to  be  lowered  to  25  percent 
based  on  demonstrably  low  annual 
positive  testing  rates.  The  decision  will 
primarily  be  based  on  data  submitted  to 
the  Department. 

Under  existing  MIS  rules,  certain 
employers  must  submit  data  for  a  given 
calendar  year  by  the  following  March 
15th.  The  Office  of  Drug  Enforcement 
and  Program  Compliance  in  the  Office 
of  the  Secretary  (OST)  and  each 
operating  administration  will  review 
each  industry's  data  for  accuracy  and 
completeness  and  issue  a  determination 
regarding  the  random  test  rate  within  a 
few  months.  Because  covered  entities 
need  some  lead  time  to  adjust  their 
procedures,  make  changes  in  any 
contracts,  and  take  other  necessary 
action  to  adjust  to  an  increase  or 
decrease,  the  notice  will  be  published  in 
advance  of  the  next  calendar  year. 

We  recognize  that  because  the 
reported  positive  rate  is  obtained  &t>m 
data  the  precision  of  which  is  eroded  by 
sampling  variance  and  measurement 
error,  and  whose  accuracy  is  diminished 
by  non-response  bias,  there  is  a  risk  that 
it  diverges  from  the  actual  positive  rate 
in  the  population.  Each  operating 
administration  will  be  using  MIS  data 


collection  and  sampling  methods  that 
address  these  issues  to  the  extent 
possible  and  make  sense  in  the  context 
of  its  particular  industry.  Where  not  all 
employers  are  included  in  the  reported 
data,  the  operating  administration  will 
decide  how  many  covered  employers 
must  be  required  to  report  or  be 
sampled;  this  decision  will  be  based  on 
the  number  of  employers  (not  otherwise 
required  to  report)  that  must  be  sampled 
to  ensure  that  the  reported  data  from  the 
sampled  employers  reliably  reflect  the 
data  that  would  have  been  received  if  all 
were  required  to  report.  However,  the 
decision  on  whether  the  reported  data 
reliably  support  the  conclusion  (e.g.,  an 
audit  of  company  records  shows 
significant  falsification  of  reports) 
remains  subject  to  DOT's  discretion.  If 
the  reported  data  are  not  sufficiently 
reliable,  the  operating  administration 
will  not  permit  the  random  rate 
adjustment  to  occur. 

Each  operating  administration  will 
publish  a  notice  in  the  Federal  Register 
stating  what  the  random  testing  rate  will 
be  in  the  following  year.  Any  random 
rate  adjustment  will  occiu  at  the 
begirming  of  the  calendar  year  in  order 
to  maintain  the  integrity  of  the  MIS 
data.  The  Department  may  also  use  a 
variety  of  other  tools  such  as  press 
releases,  special  mailings,  or  briefings 
for  key  industry  and  press 
representatives  to  disseminate 
information  regarding  any  rate 
adjustments. 

As  proposed  in  the  NPRM,  the 
random  testing  rate  may  be  reduced  to 
25  percent  if  the  industry-vdde  random 
positive  rate  is  less  than  1.0  percent  for 
2  consecutive  calendar  years  while 
testing  at  50  percent.  Such  a 
performance-based  approach  rewards 
"good"  results  while  maintaining  an 
acceptable  level  of  deterrence,  as  well  as 
detection.  Based  on  the  comments  filed 
and  the  experiences  of  the  DOT  internal 
program,  we  believe  that  reducing  the 
random  testing  rate  to  25  percent  could 
save  up  to  40  percent  of  the  aimual 
random  testing  costs  incurred  at  the  full 
50  percent  rate.  A  two-tier  system  makes 
the  drug  testing  rule  more  consistent 
with  the  alcohol  testing  rule  while 
acknowledging  the  difficulty  of 
identifying  drug  use. 

We  believe  that  1.0  percent  is  the 
appropriate  level  at  which  to  permit  a 
reduction  or  require  an  increase  for  the 
reasons  stated  in  the  NPRM.  This  level 
is  based  on  the  experience  that  the 
military  and  other  workplace  programs 
have  had  with  deterrence-based  drug 
testing.  Their  results  reveal  that  no 
matter  what  rate  is  used  for  random 
testing,  the  testing  programs  never 
achieve  zero  positives.  There  always  is 


a  constant  group  of  "hard-core" 
individuals  of  less  than  1.0  percent  of 
the  population  v^o  are  detected 
positive  over  a  period  of  time;  these 
individuals  are  unaffected  by 
deterrence-based  testing  because  of 
addiction  or  behef  that  they  can  escape 
detection.  Several  commenters  asked  us 
to  raise  the  level,  primarily  to  make  it 
easier  for  their  industry  to  quabfy  for  a 
reduction  in  the  testing  rate.  We  were 
un persuaded,  however,  by  these 
commenters  because  we  believe  it  is  not 
appropriate  to  raise  the  level  to  ease 
compliance,  would  unduly  undermine 
the  important  safety  objectives  of  the 
program,  and  is  an  appropriate  cut-off  in 
light  of  what  we  believe  are  achievable 
goals. 

As  mentioned  above,  many 
commenters,  particularly  in  the  aviation 
industry,  strongly  supported  a  10 
percent  testing  rate.  They  noted  that  the 
alcohol  testing  rules  provide  a  three-tier 
system  (50  percent  /25  percent  /lO 
percent),  and  believe  that  if  performance 
were  adequate,  an  industry,  or  industry 
subgroup,  should  be  permitted  to  test  at 
a  10  percent  rate.  To  the  extent  that 
costs  are  reduced  with  the  number  of 
tests  conducted,  a  10  percent  testing  rate 
would  provide  important  cost  savings  to 
the  best  employers  with  the  smallest 
drug  use  problem.  On  a  more  intangible 
level,  it  would  provide  a  goal  for 
employers.  It  also  would  be  the  most 
flexible  approach. 

In  the  NPRM,  we  noted  our  tentative 
conclusion  that  a  25  percent  random 
testing  rate  is  the  minimum  effective 
rate  to  ensure  deterrence  for  drug  use 
and  to  allow  at  least  a  modicum  of 
detection.  There  were  a  number  of 
comments  that  stated  that  merely  being 
subject  to  random  testing  provided 
adequate  deterrence  and  detection. 
Some  employer  commenters  stated  that 
covered  employees  were  unaware  of  the 
specific  testing  rates  and  that  the 
employees  beUeved  that  they  could  be 
caught  at  any  time.  Others  denied  that 
their  company  or  industry  had  any 
significant  problem  and  considered  any 
but  the  most  minimal  testing  a  waste  of 
time,  money  and  energy.  Others  focused 
on  the  best  way  to  spend  the  finite 
resources  that  could  be  devoted  to  drug 
use  prevention. 

As  discussed  in  the  NPRM,  illegal 
drug  use  is  different  from  alcohol 
misuse  and  these  differences  argue  for  a 
higher  random  drug  testing  rate.  Drug 
usage  is  often  harder  to  detect  based  on 
behavior  and  physical  clues  such  as 
breath  and  body  odor,  or  drug 

Ing.  Alcohol  passes  through  the 


dl^agii 
yrel 


ly  relatively  quickly,  vfinlo  many 
drugs  stay  in  the  system  for  days,  weeks 
or  even  months.  Unlike  alcohol  use. 
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most  drug  use  is  illegal  and  drug  testing 
helps  ensure  deterrence  and  detection  of 
even  off-duty  use. 

Ck)nsidering  the  vital  public  interest 
in  protecting  the  safety  of  our 
transportation  system  and  the  data  that 
show  the  deterrent  and  detection 
benefits  of  high  random  rates  for  drugs, 
the  Department  cannot  justify 
permitting  a  reduction  to  10  percent. 
Statistically,  lowering  the  rate  to  10 
percent  would  result  in  less 
representative  data  since  so  few 
employees  would  be  tested.  Fewer  tests 
result  in  less  detection.  So  few  tests 
would  be  conducted  at  a  10  percent  rate 
that  it  might  take  a  long  time  to  notice 
any  adverse  effects  or  trends. 

Data  Required  To  Raise  or  Lower 
Testing  Rate 

The  Department  is  requiring  two  years 
of  data  before  a  potential  reduction  in 
the  testing  rate  because  we  want  to 
make  sure  that  the  use  of  drugs  is,  in 
fact,  demonstrably  low  and  the  data 
reflect  more  than  a  statistical  aberration 
or  an  unusual  year. 

On  the  other  hand,  if  an  industry's 
data  indicate  a  positive  rate  at  or  above 
1.0  percent  in  any  calendar  year,  we 
will  raise  the  testing  rate  based  on  only 
one  year's  data.  Our  primary  interest  is 
ensuring  safety  and  it  is  important  to 
take  a  conservative  approach.  Under  our 
approach,  however,  there  is  up  to  one 
years'  time  lag  between  a  rise  in  positive 
test  results  and  an  increase  in  the 
random  testing  rate.  In  extraordinary 
circumstances  that  endanger  public 
safety,  we  may  need  to  take  emergency 
action  before  the  beginning  of  the 
calendar  year. 

One-Time  Exception 

There  is  one  relatively  minor  change 
from  the  NPRM.  Large  transit  companies 
and  intrastate  motor  carriers  will  begin 
random  testing  on  January  1, 1995,  and 
small  transit  companies  and  intrastate 
motor  carriers  on  January  1, 1996.  If  we 
required  a  positive  rate  of  less  than  1.0 
percent  for  two  years  of  testing  at  a  50 
percent  rate  for  the  transit  and  motor 
carrier  industries,  the  rate  could  not  be 
lowered  until  January  1,  1999,  at  the 
earliest.  Because  interstate  motor 
carriers  have  been  testing  for  several 
years  and  transit  and  intrastate  motor 
carriers  can\am  much  from  other 
transportation  employers  that  have  been 
testing  for  a  number  of  years,  and 
because  FTA  and  FHWA  will  have 
received  a  significant  amoimt  of  data 
over  the  first  two  years,  we  will  provide 
a  one-time  exception  from  this  general 
rule  and  allow  the  random  testing  rate 
to  be  reduced  based  on  only  one  year  of 
data  from  the  entire  industry  and  two 
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years  f  om  its  large  entities.  The 
Secretj  ry,  in  consultation  with  the  FTA 
and/orTHWA  Administrators  does, 
however,  explicitly  reserve  the 
discretion  to  require  another  year  of 
data  frdm  the  small  entities  if  he  or  she 
deems  |t  necessary  for  safety.  If  the 
Department's  review  of  the  data 
indicates  that  it  is  insufficient  to  make 
a  deten  nination  to  lower  the  random 
testing  rate  to  25  percent,  we  will  issue 
a  notic#  stating  that  the  rate  will  not  be 
changed  until  one  more  year  of  data  has 
been  obtained. 

Other  I  revisions 

We  a  e  not  making  any  change  in  the 
rule  to  tccount  for  the  change  in  the 
marijuapa  initial  test  cutoff  levels.  The 
change  hierely  allows  for  more  mine 
specimi  sns  that  contain  marijuana 
metabo  ites  to  be  identified.  To  the 
extent  t  lat  there  is  minimal  drug  use  in 
a  given  industry,  this  technical  change 
should  nake  Uttle  difference.  That  we 
will  noi  V  be  more  successful  in  correctly 
identify  Lng  positive  samples  is  no 
reason  to  make  the  DOT  dbrug  testing 
rules  more  lenient.  Improvements  in 
technolbgy  that  permit  us  to  identify 
users  v\4io  previously  escaped  detection 
are  not  it  reason  for  lowering  our 
standards. 

The  remainder  of  the  proposals  in  the 
NPRM  4rew  no  public  comment  and  are 
adopted  without  change.  TTie  final  rule 
providek  that  if  a  given  covered 
employee  is  subject  to  random  drug 
testing  under  the  drug  testing  rules  of 
more  th|in  one  DOT  agency,  the 
employee  is  subject  to  random  drug 
testing  J  t  the  percentage  rate  estabUshed 
for  the  e  alendar  year  by  the  DOT  agency 
regulatii  ig  more  than  50  percent  of  the 
employee's  function.  Similarly,  the  final 
rule  proirides  that  if  an  employer  is 
requiret  to  conduct  random  drug  testing 
under  tl  e  drug  testing  rules  of  more 
than  on(  DOT  agency,  the  employer 
may  eitl  er  establish  separate  pools  for 
random  selection,  v«th  each  pool 
contain]  ig  covered  employees  subject  to 
testing  a  t  the  same  required  rate,  or 
establisl  one  pool  for  testing  all  covered 
employe  es  at  the  highest  percentage  rate 
establisl  ed  for  the  calendar  year  by  any 
DOT  age  acy  to  which  the  employer  is 
subject. 

If  the   mployer  conducts  random 
testing  i.  trough  a  consortium,  the 
number  )f  tests  to  be  conducted  may  be 
calculate  d  for  each  individual  employer 
or  may  hie  based  on  the  total  number  of 
covered  employees  subject  to  random 
testing  Mr  the  consortium.  In  order  to 
ensure  CKterrence,  the  dates  for 
adminisKring  random  tests  must  be 
spread  reasonably  throughout  the 
calendar  year . 


The  final  rule  contains  a  number  of 
definitions  that  mirror  the  alcohol 
testing  rules.  The  term  "positive  rate"  is 
defined  in  the  definition  section  of  each 
operating  administration  drug  rule  as. 
"the  number  of  positive  results  for 
random  tests  conducted  under  this  part 
plus  the  nimiber  of  refusals  of  random 
tests  required  by  this  part,  divided  by 
the  total  number  of  random  tests 
conducted  under  this  part  plus  the 
number  of  refusals  of  random  tests 
required  by  this  part."  "Refuse  to 
submit"  means  "a  covered  employee 
(who)  fails  to  provide  a  urine  sample  as 
required  by  49  CFR  Part  40,  without  a 
valid  medical  explanation,  after  he  or 
she  has  received  notice  of  the 
requirement  to  be  tested  in  accordance 
with  the  provisions  of  this  part,  or 
engages  in  conduct  that  clearly  obstructs 
the  testing  process."  As  a  practical 
matter,  this  means  that  refusals  to  take 
a  random  drug  test  covmt  as  a  positive 
result  and  would  be  added  to  the  total 
number  of  random  tests  conducted  for 
the  purpose  of  calculating  the  industry 
positive  rate.  Since  they  are  treated  as 
if  they  are  positive  in  terms  of  most  of 
the  rules'  consequences,  we  beUeve  they 
should  be  counted  in  the  totals. 
Moreover,  without  this  approach,  the 
system  could  be  easily  abused.  For 
example,  employers  with  high  positive 
rates  might  have  an  incentive  to  subtly 
communicate  that  employees  who  test 
positive  will  be  fired  but  employees 
who  refuse  to  be  tested  will  receive  little 
or  no  punishment  other  than  facing 
removal  from  duty  and  evaluation.  The 
FAA,  FRA  and  USCG  also  have  other 
sanctions  for  refusals. 

Adulteration  of  a  urine  sample  is 
considered  a  refusal  to  test  because  it 
constitutes  em  obstruction  of  the  testing 
process.  As  such,  adulterated  specimens 
are  included  in  the  calculation  of  the 
industry  positive  rate.  Administrative  or 
procedural  errors  during  the  testing 
process,  such  as  breaking  the  container 
holding  the  sample,  that  result  in 
canceled  tests  are  not  counted  in  the 
totals  when  calculating  the  industry 
random  test  rate. 

Modal-Specific  Actions 

The  Coast  Guard  is  also  removing 
existing  (and  no  longer  applicable) 
regulatory  language  that  allowed 
existing  marine  employers  to  begin  their 
random  drug  testing  at  a  25  percent 
annual  rate  (46  CFR  16.205(dJ).  This 
provision  was  included  to  reduce  the 
initial  burden  that  the  then-new  random 
drug  testing  program  would  impose  on 
employers.  Because  the  provision  no 
longer  serves  any  purpose,  and  may  lead 
to  confusion,  the  Coast  Guard  has 
removed  this  regulatory  language. 
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RSPA  is  revising  the  random  testing 
cycle  to  a  calendar  year  beginning  on 
January  1  and  ending  December  31.  The 
December  23, 1994,  Management 
Information  Sjrstem  final  rule  requires 
operators  to  collect  specified  drug 
testing  data  in  1994,  and  to  report  that 
information  to  RSPA  on  an  annual  basis 
beginning  in  1995.  Previously,  operators 
had  conducted  random  testing  and 
maintained  records  on  an  April-April  or 
August-August  cycle.  The  revision  will 
allow  operators  to  conduct  random 
testing  and  collect  their  drug  testing 
data  on  a  calendar  year  cycle. 

The  FAA  is  adding  three  definitions 
and  amending  a  third  definition  to  make 
the  drug  testing  rule  clearer  and  to 
parallel  the  alcohol  testing  rule. 
"Contractor  company"  is  defined  to 
mean  "a  company  that  has  employees 
who  perform  safety-sensitive  functions 
by  contract  for  an  employer."  "DOT 
agency"  is  defined  to  mean  "an  agency 
(or  'operating  administration')  of  the 
United  States  Department  of 
Transportation  administering 
regulations  requiring  drug  testing  (14 
CFR  part  61  et  a;.;  46  CFR  part  16;  49 
CFR  parts  199,  219,  and  382)  in 
accordance  with  49  CFR  part  40."  The 
FAA  is  also  adding  a  provision  to  clarify 
current  requirements  concerning  access 
to  records.  The  provision  provides  that 
an  employer  required  to  conduct 
random  drug  testing  imder  the  anti  drug 
rules  of  more  than  one  DOT  agency 
shall  provide  each  such  agency  access  to 
the  employer's  records  of  random  drug 
testing,  as  determined  to  be  necessary 
by  the  agency  to  ensure  the  employer's 
compliance  witli  the  rule.  This 
pro\'ision  is  designed  to  resolve  somt 
confusion  regarding  compliance 
monitoring  of  multi-modal  pools. 

Implementation  Dates 

Based  on  the  1992-1993  data 
submitted  to  FRA  and  FAA,  the  railroad 
and  aviation  industries  may  begin 
testing,at  a  minimum  25  percent 
random  rate  beginning  January  1, 1995. 
because  their  positive  rates  were  less 
than  1.0  percent  in  1992  and  1993. 
Pipeline  and  marine  employers  will 
continue  testing  at  50  percent  until  they 
have  2  years  of  data  showing  that 
random  positive  rates  for  their 
industries  are  less  than  1.0  percent.  If 
the  positive  rates  are  below  1 .0  percent 
for  1994  and  1995.  then  testing  rates 
may  be  lowered  to  25  percent  beginning 
January  1, 1997. 

Interstate  motor  carriers  are  currently 
testing  at  a  minimum  50  percent  testing 
rate  and  will  continue  to  do  so  until  the 
positive  rate  for  the  entire  motor  carrier 
industry  (both  interstate  and  intrastate 
and  motor  coach  operations]  is  less  than 


1.0  percent.  Large  intrastate  motor 
carriers  will  begin  random  drug  testing 
at  a  minimiun  50  percent  testing  rate  on 
January  1, 1995,  and  small  intrastate 
motor  caniers  will  begin  random  testing 
at  a  50  percent  rate  on  January  1, 1996. 
We  will  allow  the  motor  carrier  industry 
to  reduce  its  testing  rate  to  25  percent 
beginning  on  January  1, 1998.  if  the 
1995  and  1996  data  for  those  required 
to  conduct  random  testing  under  the 
FHWA  rule  demonstrate  a  positive  rate 
of  less  than  1 .0  percent. 

Large  transit  operators  will  begin 
random  drug  testing  at  a  minimimi  50 
percent  testing  rate  on  January  1, 1995, 
and  small  transit  operators  will  begin 
random  testing  at  a  50  percent  rate  on 
January  1, 1996.  If  the  1995  and  1996 
data  for  large  transit  operators  combined 
with  the  1996  data  for  small  transit 
operators  demonstrate  a  positive  rate  of 
less  than  1.0  percent,  we  will  allow  the 
transit  industry  to  reduce  its  testing 
rates  to  25  percent  beginning  on  January 
1. 1998.  Industries  that  do  not  meet  the 
criterion  will  continue  to  test  at  a 
minimum  50  percent  random  testing 
rate. 

Regulatory  Analj'ses  and  Notices 

DOT  Regulatory  Policies  and  Procedures 

The  final  rule  is  considered  to  be  a 
significant  rulemaking  under  DOT 
Regulatory  Policies  and  Procedures,  44 
FR  11034,  because  of  the  substantial 
public  and  Congressional  interest  in  this 
subject.  A  regulatory  evaluation  has 
been  prepared  and  is  available  for 
review  in  the  OST  docket.  This  final 
rule  was  reviewed  by  the  Office  of 
Information  and  Regulator}'  Affairs 
pursuant  to  Executive  Order  12866. 

FAA  estimates  an  average  potential 
cost  savings  of  approximately  $9  million 
per  year  for  *he  aviation  industry  if  the 
testing  rate  io  dropped  to  25  percent. 
USCG  estimates  an  annual  cost  savings 
of  between  $0.8  million  to  $1.6  million 
annually  for  maritime;  RSPA  estimates 
$1.4  million  or  more  per  year  for 
pipeUnes;  FRA  estimates  $1  million  per 
year  for  the  railroad  industrj';  FHWA 
estimates  $107  million  per  year  or  more 
for  motor  carriers;  and  FTA  estimates  an 
average  of  $7  million  per  year  or  more 
for  transit.  Further  detail  is  available  in 
the  OST  final  regulatory  evaluation  and 
the  OA  preliminary  regulatory 
evaluations,  which  are  available  in  the 
respective  dockets. 

Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
it  does  not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Regulatory  Flexibility  Act 

Based  on  the  current  positive  testing 
rate  data,  the  aviation  and  rail  industries 
will  qualify  for  a  reduction  to  a  25% 
testing  rate  in  1995.  Although  this 
change  will  result  in  substantial  cost 
savings,  there  will  be  little  economic 
impact  on  a  substantial  number  of  small 
entities  in  those  industries.  It  is  difficult 
to  project  which  other  transportation 
industries  are  likely  to  qualify  for  a 
reduction  in  the  testing  rate.  The 
remaining  transportation  industries 
(motor  carriers,  pipelines,  maritime,  and 
transit)  include  many  small  companies. 
If  the  random  testing  rate  were  reduced 
in  any  of  those  industries,  there  might 
be  a  significant  cost  savings,  as 
discussed  in  the  accompanying 
regulatory  evaluation.  In  addition,  to  the 
extent  that  the  rate  is  lowered  it  might 
have  a  negative  economic  impact  on 
those  who  provide  services  to 
employers  covered  under  the  rules, 
some  of  whom  are  small  entities.  Under 
the  best  circumstances,  however,  motor 
carriers,  transit  and  pipeUne  industries 
could  not  reduce  their  testing  rates  until 
1998.  We  therefore  certify  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  for  at  least  the  next  several 
years. 

Paperwork  Reduction  Act 

There  are  a  number  of  reporting  or 
recordkeeping  requirements  associated 
with  DO T-mandated  drug  testing.  Some 
of  the  requirements  are  currently  part  of 
the  OAs'  drug  testing  rules  and  some 
have  been  incorporated  as  a  result  of  the 
final  rules  setting  up  the  management 
information  systems  that  were 
published  in  the  Federal  Regisi^r  on 
December  23, 1993.  To  the  ext  'lU  that 
fewer  random  tests  are  required  in  a 
given  transportation  industry,  there  will 
be  a  proportionate  reduction  in  . 
recordkeeping,  but  no  change  in  the 
reporting  requirement. 

Issued  in  Washington.  D.C.  on  November 
22. 1994. 
Mortimer  L.  Downey. 

Depu  ty  Secretary. 

FAA 

14  CFR  Chapter  I 

List  of  Subjects  in  14  CFR  Part  121 

Air  carriers.  Aircraft.  Aircraft  pilots. 
Airmen,  Airplanes,  Air  transportation. 
Aviation  safety.  Drug  abuse,  Drugs, 
Narcotics,  Pilots.  Safety. 
Transportation.. 

For  the  reasons  set  out  in  the    . 
preamble,  the  Federal  Aviation 
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Administration  amends  14  CFR  part 
121,  as  follows: 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC.  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  part  121 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1354(a),  1355. 
1356. 1357, 1401, 1421-1430, 1485,  and 
1502. 

2.  In  Appendix  I,  Section  II,  the 
definitions  of  "contractor  company," 
"DOT  agency."  and  "positive  rate,"  are 
added  in  alphabetized  order  and  the 
definition  of  "refusal  to  submit."  is 
amended,  to  read  as  follows: 

Appendix  I  to  Part  121— Drug  Testing 
Program 

•  •       •       •       • 

11.  Definitions. 

•  •         •         •         • 

Contractor  company  means  a  company  that 
has  employees  who  perform  safety-sensitive 
functions  by  contract  for  an  employer. 

DOT  agency  means  an  agency  (or 
"operating  administration")  of  the  United 
Slates  Department  of  Transportation 
administering  r^uiations  requiring  drug    " 
testing  (14  CFR  part  61  et  al.;  46  CFR  part  16; 
49  CFR  parts  199,  219,  and  382)  in 
accordance  with  49  CFR  part  40. 

Positive  rate  means  the  number  of  positive 
results  for  random  drug  tests  conducted 
under  this  appendix  plus  the  number  of 
refusals  to  take  random  tests  required  by  this 
appendix,  divided  by  the  total  number  of 
random  drug  tests  conducted  under  this 
appendix  plus  the  number  of  refusals  to  take 
random  tests  required  by  this  appendix. 

Refusal  to  submit  means  that  an  individual 
fiailed  to  provide  a  urine  sample  as  required 
by  49  CFR  part  40,  without  a  genuine 
inability  to  provide  a  specimen  (as 
determins'd  by  a  medical  evaluation),  after  he 
or  she  hiis  received  notice  of  the  requirement 
to  be  tested  in  accordance  with  this 
appendix,  or  engaged  in  conduct  that  clearly 
obstructed  the  testing  process. 

3.  Appendix  I,  Section  V,  Paragraph  C 
is  revised  to  read  as  follows: 

Appendix  I  to  Part  121— Drug  Testing 
Program 

•  *        •        •        • 

V.  Types  of  Drug  Testing. 

•  •         •         •         • 

C  Random  testing. 

1.  Except  as  provided  in  paragraphs  2  -4 
of  this  section,  the  minimum  annual 
percentage  rate  for  random  drug  testing  shall 
be  50  percent  of  covered  employees. 

2.  The  Administrator's  decision  to  increase 
or  decrease  the  minimum  annual  percentage 
rate  for  random  drug  testing  is  based  on  the 
reported  positive  rate  for  the  entire  industry. 
All  infonnation  used  for  this  determination 


62226      Federal  Regtoter  /  Vol.  59.  No.    31  /  Friday.  December  2.  1994  /  Rules  and  Regulations 


Federal  Regirter  /  Vol.  59.  No.  231  /  Friday,  December  2,  1994  /  Rules  end  Regulations      62227 


is  draw  i  firom  the  statistical  reports  required 
by  sectK)n  X  of  this  appendix.  In  order  to 
ensure  Reliability  of  the  data,  the 
Adminfetrator  considers  the  quality  and 
complei  eness  of  the  reported  data,  may 
obtain  t  dditional  information  or  reports  from 
employ  srs,  and  may  make  appropriate 
modific  itions  in  calculating  the  industry 
positive  rate.  Each  year,  the  Administrator 
will  pul  lish  in  the  Federal  Register  the 
minimu  m  annual  percentage  rate  for  random 
drug  tes  ting  of  covered  employees.  The  new 
minimu  n  annual  percentage  rate  for  random 
drug  tes  ing  will  be  applicable  starting 
January  1  of  the  calendar  year  following 
publical  Ion. 

3.  Wh  sn  the  minimum  annual  percentage 
rate  for  andom  drug  testing  is  50  percent,  the 
Admini  itrator  may  lower  this  rate  to  25 
percent  jf  all  covered  employees  if  the 
Admini  trator  determines  that  the  data 
receivec  under  the  reporting  requirements  of 
this  appfendix  for  two  consecutive  calendar 
years  indicate  that  the  reported  positive  rate 
is  less  tHan  1.0  percent. 

4.  When  the  minimum  annual  percentage 
rate  for  tendom  drug  testing  is  25  percent, 
and  the  lata  received  under  the  reporting 
requirer  lents  of  this  appendix  for  any 
calendai  year  indicate  that  the  reported 
positive  rate  is  equal  to  or  greater  than  1.0 
percent,  the  Administrator  will  increase  the 
minimui  n  annual  percentage  rate  for  random 
drug  tes^ng  to  50  percent  of  all  covered 
employees. 

5.  The  selection  of  employees  for  random 
dnig  tesi  ing  shall  be  made  by  a  scientifically 
valid  me  thod,  such  as  a  random-number 
table  or  1 1  computer-based  random  number 
generate  •  that  is  matched  with  employees' 
Social  S  icurity  numbers,  payroll 
identific  ition  numbers,  or  other  comparable 
identify!  ag  numbers.  Under  the  selection 
process  i  ised,  each  covered  employee  shall 
have  an  ^ual  chance  of  being  tested  each 
time  selflctions  are  made. 

6.  Thelemployer  shall  randomly  select  a 
sufficient  number  of  covered  employees  for 
testing  during  each  calendar  year  to  equal  an 
annual  rite  not  less  than  the  minimum 
annual  p  jrcentage  rate  for  random  drug 
testing  d  (terrained  by  the  Administrator.  If 
the  emp  jyer  conducts  random  drug  testing 
through  I  consortium,  the  number  of 
employe  « to  be  tested  may  be  calculated  for 
each  ind  vidual  employer  or  may  be  based  on 
the  total  lumber  of  covered  employees 
covered  ly  the  consortium  who  are  subject  to 
random  <  rug  testing  at  the  same  minimum 
annual  p  ;rcentage  rate  under  this  part  or  any 
DOT  dru  I  testing  rule. 

7.  Eacl  employer  shall  ensure  that  random 
drug  test  conducted  under  this  appendix  are 
unannou  iced  and  that  the  dates  for 
administ  sring  random  tests  are  spread 
reasonab  y  throughout  the  calendar  year. 

8.  If  a  J  iven  covered  employee  is  subject 

to  randoi  i  drug  testing  under  the  drug  testing 
rules  of  i|orc  than  one  DOT  agency,  the 
employe^  shall  be  subject  to  random  drug 
testing  aKthe  percentage  rate  established  for 
the  calen  lar  year  by  the  DOT  agency 
regulatiR  ;  more  than  50  percent  ofihe 
employee 's  function.  \ 

9.  If  an  employer  is  required  to  conduct 
random  ( rug  testing  under  the  drug  testing 


rules  of  more  than  one  DOT  agency,  the 
employer  may — 

(a)  Establish  separate  pools  for  random 
selection,  with  each  pool  containing  the 
covered  employees  who  are  subject  to  testing 
•t  the  same  required  rate;  or 

(b)  Randomly  select  covered  employees  for 
testing  at  the  highest  percentage  rate 
established  for  the  calendar  year  by  any  DOT 
agency  to  which  the  employer  is  subject. 

10.  An  employer  required  to  conduct 
random  drug  testing  under  the  anti  drug  rules 
of  more  than  one  DOT  agency  shall  provide 
each  such  agency  access  to  the  employer's 
records  of  random  drug  testing,  as 
determined  to  be  necessary  by  the  agency  to 
ensure  the  employer's  compliance  with  the 
rule. 

Issued  in  Washington,  DC  on  Nqyember  22, 

David  R.  Hinson, 

Administrator.  Federal  Aviation 
Administration. 

USCG 

46  CFR  Chapter  I 

List  of  Subjects  in  46  CFR  Part  16 

Drug  testing,  Marine  safety.  Reporting 
and  recordkeeping  requirements,  Safety, 
Transportation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  part  16.  as  follows: 

PART  16-CHEMICAL  TESTING 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306,  7101, 
7301  and  7701;  49  CFR  1.46. 

2.  In  §  16.105,  the  definitions  of 
Positive  rate  and  Refuse  to  subntit  are 
added  in  alphabetized  order  to  read  as 
follows: 

$16,105    Definitions  of  terms  used  in  tttis 
part 

*  *        •        •       • 
Positive  rate  means  the  number  of 

positive  results  for  random  drug  tests 
conducted  under  this  part  plus  the 
number  of  refusals  to  take  random  tests 
required  by  this  part,  divided  by  the 
total  number  of  random  drug  tests 
conducted  under  this  part  plus  the 
number  of  refusals  to  take  random  tests 
required  by  this  part. 

Refuse  to  submit  means  that  a 
crewmember  fails  to  provide  a  urine 
sample  as  required  by  49  CFR  part  40, 
without  a  genuine  inability  to  provide  a 
specimen  (as  determined  by  a  medical 
evaluation),  after  he  or  she  has  received 
notice  of  the  requirement  to  be  tested  in 
accordance  with  the  provisions  of  this 
part,  or  engages  in  conduct  that  clearly 
obstructs  the  testing  process. 

*  •        •        •        • 

3.  In  §  16.205,  paragraph  (d)  is 
removed  and  reserved. 


o\ 


4.  In  §  16.230.  paragraphs  (c)  and  (e) 
are  revised,  paragraph  (Q  is  redesignated 
as  paragraph  (k).  and  new  paragra^is  (f) 
through  ())  are  added  to  read  as  follows: 

116.230   Random  testing  raquiramaiits. 

•       •       •       *       • 

(c)  The  selection  of  crewmembers  for 
random  drug  testing  shall  be  made  by  a 
scientifically  valid  method,  such  as  a 
random  number  table  or  a  computer- 
based  random  number  generator  that  is 
matched  with  crewmembers'  Social 
Seoirity  numbers ,  payroll 
identification  numbers,  or  other 
comparable  identifying  numbers.  Under 
the  testing  frequency  and  selection 
process  used,  each  covered  crewmember 
shall  have  an  equal  chance  of  being 
tested  each  time  selections  are  made 
and  an  employee's  chance  of  selection 
shall  ccmtinue  to  exist  thrqughout  his  or 
her  employment.  As  an  alternative, 
random  selection  may  be  accomplished 
by  periodically  selecting  one  or  more 
vessels  and  testing  all  crewmembers 
covered  by  this  station,  provided  that 
each  vessel  subject  to  the  marine 
employer's  test  program  remains  equally 
subject  to  selection. 

(e)  Except  as  provided  in  paragraph  (f) 
of  this  section,  the  minimxun  annual 
percentage  rate  for  random  dru^  testing 
shall  be  50  percent  of  covered 
crewmembers. 

(f)  The  annual  rate  for  random  drug 
testing  may  be  adjusted  in  accordance 
with  ^c  paragraph. 

(1)  The  Commandant's  decision  to 
increase  or  decrease  the  minimum 
annual  percentage  rate  for  random  drug 
testing  is  based  cm  the  reported  random 
positive  rate  for  the  entire  industry.  All 
information  used  for  this  determination 
is  drawn  from  the  drug  MIS  reports 
required  by  this  part.  In  order  to  ensure 
reliability  of  the  data,  the  Commandant 
considers  the  quality  and  completeness 
of  the  reported  data,  may  obtain 
additional  infonnation  or  reports  from 
marine  employers,  and  may  make 
appropriate  modifications  in  calculating 
the  industry  random  positive  rate.  Each 
year,  the  Commandant  will  publish  in 
the  Federal  Register  the  minimum 
annual  percentage  rate  for  random  drug 
testing  of  covered  crewmembers.  The 
new  minimum  annual  percentage  rate 
for  random  drug  testing  will  be 
applicable  starting  January  1  of  the 
calendar  year  following  publication. 

(2)  When  the  minimum  annual  / 
percentage  rate  for  random  dnig  testingf 
is  50  percent,  the  Commandant  may       ^ 
lower  this  rate  to  25  percent  of  all 
covered  crewmembera  if  the 
Commandant  determines  that  the  data 
received  under  the  reporting 


requirements  of  46  CFR  16.500  for  two 
consecutive  calendar  years  indicate  that 
the  positive  rate  is  less  than  1.0  percent 

(3)  y/hea  the  tninimiim  annual 
percentage  rate  for  random  drug  testing 
is  25  percent,  and  the  data  received 
under  the  reporting  requirements  of  46 
CFR  16.500  for  any  calendar  year 
indicate  that  the  positive  rate  is  equal  to 
or  greater  than  1.0  percent,  the 
Conunandant  will  increase  the 
minimimi  annual  percentage  rate  for 
random  drug  testing  to  50  percent  of  all 
covered  crev^rmemben. 

(g)  Marine  employers  shall  randomly 
select  a  sufficient  number  of  covered 
crewmembers  for  testii^  during  each 
calendar  year  to  equal  an  aimual  rate 
not  less  than  the  minimum  annual 
percentage  rate  for  random  drug  testing 
determii^  by  the  Commandant.  If  the 
marine  employer  conducts  random  drug 
testing  through  a  consortium,  the 
number  of  crewmembers  to  be  tested 
may  be  calculated  for  each  individual 
marine  employer  or  may  be  based  on  the 
total  number  of  covered  crewmembera 
covered  by  the  consortium  who  are 
subject  to  random  drug  testing  at  the 
same  minimum  armual  percentage  rate 
under  this  part  or  any  DOT  drug  testing 
rule, 

(h)  Each  marine  employer  shall 
ensure  that  random  drug  tests 
conducted  under  this  part  are 
unannounced  and  that  the  dates  for 
administering  random  tests  are  spread 
reasonably  throughout  the  calendar 
year. 

(i)  If  a  given  covered  crewmember  is 
subject  to  random  drug  testing  under  the 
drug  testing  rules  of  more  than  one  DOT 
agency  for  the  same  marine  employer, 
the  crewmember  shall  be  subject  to 
random  drug  testing  at  the  percentage 
rate  established  for  the  calendar  year  by 
the  DOT  agency  regulating  more  than  50 
percent  of  the  crewmember's  function. 

(j)  If  a  marine  employer  is  required  to 
conduct  random  drug  testing  \^der  the 
drug  testing  rules  of  more  than  one  DOT 
agency,  the  marine  employer  may — 

(1)  Establish  separate  pools  for 
random  selection,  with  each  pool 
containing  the  covered  crewmembers 
who  are  subject  to  testing  at  the  same 
required  rate;  or 

(2)  Randomly  select  such 
crewmembers  for  testing  at  the  highest 
percentage  rate  established  for  the 
calendar  year  by  any  DOT  agency  to 
which  the  marine  employer  is  subject 


Issued  in  Washington.  DC,  November  22,  ' 
1994. 

VADMA-Eitau, 

Acting  Commandant,  United  States  Coast 
Guard. 

RSPA 

48CFRChaplwl 

List  ef  Sdhfecte  in  49  CFR  Pul  199 

Pipeline  safiaty.  Drug  testing.  ^ 

Recordkeeping  and  reporting. 

For  the  reasons  set  out  in  the 
preamble,  RSPA  amoids  49  CFR  Part 
199.  as  follows: 

PART  19»-0RUG  AND  ALCOHOL 
TESTINQ 

1.  The  authority  citation  for  Part  199 
is  revised  to  read  as  follows: 

Anthority:  49  U.S.C  60101  et  wq.:  49  CFR 
1.51 

2.  SM:tion  199.3  is  amended  by 
addingthe  following  definitions  in 
alphabetical  order 

f  199.3    Definitions. 


Positive  rate  means  the  number  of 
positive  results  for  random  drug  tests 
conducted  under  this  subpart  plus  the 
number  of  refusals  of  random  tests 
required  by  this  subpart,  divided  by  the 
total  number  of  random  drug  tests 
conducted  under  this  subpart  plus  the 
numlwr  of  refusals  of  random  tests 
required  by  this  subpart 

•  •        •        •        • 

Refuse  to  submit  means  that  a  covered 
«nployee  fails  to  provide  a  urine 
sample  as  required  by  49  CFR  Part  40. 
without  a  genuine  inability  to  provide  a 
specimen  (as  determined  by  a  medical 
evaluation),  after  he  or  she  has  received 
notice  of  the  requirement  to  be  tested  in 
accordance  with  the  provisions  of  this 
subpart,  or  engages  in  conduct  that 
clearly  obstructs  the  testing  process. 

•  •        •        •        • 

3.  Section  199.11  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

{199.11    Drug  tMts  required. 

•  •        •        •        • 

(c)  Random  testing.  (1)  Except  as 
provided  in  paragraphs  (c)(2)  through 
(4)  of  this  section,  the  minimum  annual 
percentage  rate  for  random  drug  testing 
shall  be  50  percent  of  covered 
employees. 

(2)  "Hie  Administrator's  decision  to 
increase  or  decrease  the  minimum 
annual  percentage  rate  for  random  drug 
testing  is  based  on  the  reported  positive 
rate  for  the  entire  indust^.  All 
information  used  for  this  determination 
is  drawm  from  the  drug  MIS  reports         , 
required  by  this  subpart.  In  order  to        J 
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ensure  reliability  of  the  data,  the 
Administrator  considers  the  quality  and 
completeness  of  the  reported  data,  may 
obtain  additional  information  or  reports 
from  operators,  and  may  make 
appropriate  modifications  in  calculating 
the  industry  positive  rate.  Each  year,  the 
Administrator  will  publish  in  the 
Federal  Register  the  minimum  annual 
percentage  rate  for  random  drug  testing, 
of  covered  employees.  TTie  new 
minimum  annual  percentage  rate  for 
random  drug  testing  will  be  apphcable 
starting  January  1  of  the  calendar  year 
following  publication. 

(3)  When  the  minimimi  annual 
percentage  rate  for  random  d^g  testing 
is  50  percent,  the  Administrator  may 
lower  this  rate  to  25  percent  of  all 
covered  employees  if  the  Administrator 
determines  that  the  data  received  under 
the  reporting  requirements  of  §  199.25 
for  two  consecutive  calendar  years 
indicate  that  the  reported  positive  rate 
is  less  than  1.0  percent. 

(4)  When  the  minimimi  annual 
percentage  rate  for  random  drug  testing 
is  25  percent,  and  the  data  received 
under  the  reporting  requirements  of 

§  199.25  for  any  calendar  year  indicate 
that  the  reported  positive  rate  is  equal 
to  or  greater  than  1.0  percent,  the 
Administrator  will  increase  the 
minimum  annual  percentage  rate  for 
random  drug  testing  to  50  percent  of  all 
covered  employees. 

(5)  The  selection  of  employees  for 
random  drug  testing  shall  be  made  by  a 
scientifically  valid  method,  such  as  a 
random  number  table  or  a  computer- 
based  random  number  generator  that  is 
matched  with  employees'  Social 
Security  numbers,  payroll  identificaUon 
numbers,  or  other  comparable 
identifying  numbera.  Under  the 
selection  process  used,  each  covered 
employee  shall  have  an  equal  chance  of 
being  tested  each  time  selections  are 
made. 

~     (6)  The  operator  shall  randomly  select 
a  sufficient  number  of  covered 
employees  for  testing  during  each 
calendar  year  to  equal  an  annual  rate 
not  less  than  the  minimimi  annual 
percentage  rate  for  random  drug  testing 
determined  by  the  Administrator.  If  the 
operator  conducts  random  drug  testing 
through  a  consortium,  the  number  of 
employees  to  be  tested  may  be 
calculated  for  each  individual  operator 
or  may  be  based  on  the  total  number  of 
covered  employees  covered  by  the 
consortium  who  are  subject  to  random 
drug  testing  at  the  same  minimum 
annual  percentage  rate  under  this 
subpart  or  any  DOT  drug  testing  rule. 
(7)  Each  operator  shall  ensure  that 
random  drug  tests  conducted  under  this 
subpart  are  unannounced  and  that  the 
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dates  fof  administering  random  tests  are 
spread  teasonably  throughout  the 
calendar  year.  / 

(8)  If  1  given  covered  employee  is 
subject  o  random  drug  testing  under  the 
drug  tej  ting  rules  of  more  than  one  DOT 
agency  for  the  same  operator,  the 
employee  shall  be  subject  to  random 
drug  teeing  at  the  percentage  rate 
establis  led  for  the  calendar  year  by  the 
DOT  ag  ncy  regulating  more  than  50 
percent  jf  the  employee's  function. 

(9)  If  J  n  operator  is  required  to 
conduct  random  drug  testing  under  the 
drug  tes  ing  rules  of  more  than  one  DOT 
agency,  he  operator  may— 

(i)  Est!  ibUsh  separate  pools  for  random 
selectioil,  with  each  pool  containing  the 
covered  employees  who  are  subject  to 


Refuse  to  submit  means  that  a  covered 
employee  fails  to  provide  a  lu-ine 
sample  as  required  by  49  CFR  Part  40, 
without  a  genuine  inability  to  provide  a 
specimen  (as  determined  by  a  medical 
evaluation),  after  he  or  she  has  received 
notice  of  the  requirement  to  be  tested  in 
accordance  with  the  provisions  of  this 
part,  or  engages  in  conduct  that  clearly 
obstructs  the  testing  process. 
*        *       »        *        • 

3.  Section  219.602  is  added  as 
follows: 


testing  a  the  same  required  rate;  or 

(ii)  Ra  idomly  select  such  employees 
for  testii  g  at  the  highest  percentage  rate 
establisi  ed  for  the  calendar  year  by  any 
DOT  age  icy  to  which  the  operator  is 
subject. 
*        •'       •        »        • 

Issued   [)  Washington,  D.Q  on  November 
22, 1994. 

O.K.  Shai  na, 

Administ  ator.  Research  and  Special 
Programs  ^dministtation. 

FRA 

49  CFR  C  lapter  II 

List  of  Si  bjects  in  49  CFR  Part  219 

Alcoh(  1  and  drug  abuse.  Railroad 
safety.  R(  porting  and  recordkeeping 
requirem  mts. 

For  the  reasons  stated  in  the       •    ' 
preamblat  FRA  amends  49  CFR  Part  219, 
as  follows: 

PART  21  l-CONTROL  OF  ALCOHOL 
AND  DRI  Q  USE 


luthority  for  part  219  is  revised 
follows: 

49  U.S.C  20103,  20107,  20111. 
,  20140,  21301,  21304;  and  49 


l.The 
to  read  as 

AuthoriK 
20112,  201 13 
CFR  1.49(1 1) 

2.  Secti  m  219.5  is  amended  by 
adding,  id  alphabetical  order, 
definitidlls  for  "positive  rate"  and 
"refuse  to  submit"  as  follows: 

$219.5    Oiflnitions. 
•         »        •         *         « 

Positivt  rate  means  the  number  of 
posiUve  n  suits  for  random  drug  tests 
conductei  under  this  part  plus  the 
number  o  refusals  of  random  tests 
required  I  y  this  part,  divided  by  the 
total  nimi  ler  of  random  drug  tests 
conductei  under  this  part  plus  the 
number  o  refusals  of  random  tests 
required  I  >r  this  part  . 


$  21 9.602    Administrator's  determination  of 
random  drug  testing  rate. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (d)  of  this  section,  the 
minimum  annual  percentage  rate  for 
random  drug  testing  shall  be  50  percent 
of  covered  employees. 

(b)  The  Administrator's  decision  to 
increase  or  decrease  the  minimimi 
annual  percentage  rate  for  random  drug 
testing  is  based  on  the  reported  positive 
rate  for  the  entire  industry.  All 
information  used  for  this  determination 
is  drawn  from  the  drug  MIS  reports 
required  by  this  part.  In  order  to  ensure 
reliability  of  the  data,  the  Administrator 
considers  the  quality  and  completeness 
of  the  reported  data,  may  obtain 
additional  information  or  reports  from 
railroads,  and  may  make  appropriate 
modifications  in  calculating  the 
industry  positive  rate.  Each  year,  the 
Administrator  will  publish  in  the 
Federal  Register  the  minimum  annual 
percentage  rate  for  random  drug  testing 
of  covered  employees.  The  new 
minimum  annual  percentage  rate  for 
random  drug  testing  will  be  applicalAe 
starting  January  1  of  the  calendar  year 
following  publication. 

(c)  When  the  minimum  annual 
percentage  rate  for  random  drug  testing 
is  50  percent,  the  Administrator  may 
lower  this  rate  to  25  percent  of  all 
covered  employees  if  the  Administrator 
determines  that  the  data  received  under 
the  reporting  requirements  of  §  219.803 
for  two  consecutive  calendar  years 
indicate  that  the  reported  positive  rate 
is  less  than  1.0  percent. 

(d)  When  the  minimum  aimual 
percentage  rate  for  random  drug  testing 
is  25  percent,  and  the  data  received 
under  the  reporting  requirements  of 

§  219.803  for  any  calendar  year  indicate 
that  the  reported  positive  rate  is  equal 
to  or  greater  than  1.0  percent,  the 
Administrator  will  increase  the 
minimum  annual  percentage  rate  for 
randota  drug  testing  to  50  percent  of  all 
covered  employees. 

(e)  Selection  of  covered  employees  for 
testing  shall  be  made  by  a  method 
employing  objective,  neutral  criteria 
which  ensures  that  every  coverml 


employee  has  a  substantially  equal 
statistical  chance  of  being  selected 
within  a  specified  time  frame.  The 
method  may  not  permit  subjective 
factors  to  play  a  role  in  selection,  i.e..  no 
employee  may  be  selected  as  a  result  of 
the  exercise  of  discretion  by  the 
railroad.  The  selection  method  shall  be 
capable  of  verification  with  respect  to 
the  randomness  of  the  selection  process. 

(f)  The  railroad  shall  randomly  select 
a  sufficient  number  of  covered 
employees  for  testing  during  each 
calendar  year  to  equal  an  annual  rate 
not  less  than  the  minimum  annual 
percentage  rate  for  random  drug  testing 
determined  by  the  Administrator.  If  the 
railroad  conducts  random  drug  testing 
through  a  consortium,  the  number  of 
employees  to  be  tested  may  be 
calculated  for  each  individual  railroad 
or  may  be  based  on  the  total  number  of 
covered  employees  covered  by  the 
consortium  who  are  subject  to  random 
drug  testing  at  the  same  minimum 

<w    aimual  percentage  rate  under  this  part 
or  any  DOT  drug  testinc  rule. 

(g)  Each  raifroad  shall  ensure  that 
random  drug  tests  conducted  under  this 
part  are  unannounced  and  that  the  dates 
for  administering  random  tests  are 
spread  reasonably  throughout  the 
calendar  year. 

(h)  If  a  given  covered  employee  is 
subject  to  random  drug  testing  under  the 
drug  testing  rules  of  more  than  one  DOT 
agency  for  the  same  railroad,  the 
employee  shall  be  subject  to  random 
drug  testing  at  the  percentage  rate 
established  for  the  calendar  year  by  the 
DOT  agency  regulating  more  than  50 
percent  of  the  employee's  function. 

(i)  If  a  railroad  is  required  to  conduct 
random  drug  testing  under  the  drug 
testing  rules  of  more  than  one  DOT 
agency,  the  railroad  may — 

(1)  ^^blish  separate  pools  for 
randoinSiplection,  with  each  pool 
containing  the  covered  employees  who 
are  subject  to  testing  at  the  same 
required  rate:  or 

(2)  Randomly  select  such  employees 
for  testing  at  the  highest  percentage  rate 
established  for  the  calendar  year  by  any 
DOT  agency  to  which  the  railroad  is 
subject. 

Issued  In  Washington.  DC.  November  22. 
1994. 

Donald  M.  Itzkoff. 

Deputy  Administrator.  Federal  Railroad 
Administration. 

FHWA 

49  CFR  Chapter  IN 

List  of  Subjects  in  49  CFR  Part  382 

Alcohol  and  drug  abuse.  Highway 
safety.  Reporting  and  recordkeeping 
requirements. 


For  the  reasons  stated  in  the 
preamble,  the  FHWA  amends  49  CFR 
part  382,  as  follows: 

PART  382— CONTROLLED 
'  SUBSTANCES  AND  ALCOHOL  USE 
AND  TESTING 

1.  The  authority  for  part  382 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  31136, 31301  etseq.. 
31502:  and  49  CFR  1.48. 

2.  Section  382.107  is  amended  by 
adding,  in  alphabetical  order,  a 
definition  for  "positive  rate"  and 
revising  the  definition  of  "refuse  to 
submit"  as  follows: 

§382.107    Definitions. 

•        *,••• 

Positive  rate  means  the  number  of 
positive  results  for  randbm  controlled 
substances  tests  conducted  under  this 
part  plus  the  number  of  refusals  of 
random  controlled  substances  tests 
required  by  this  part,  divided  by  the 
total  of  random  controlled  substances 
tests  conducted  under  this  part  plus  the 
number  of  refusals  of  random  tests 
required  by  this  part. 

Refuse  to  submit  (to  an  alcohol  or 
controlled  substances  test)  means  that  a 
driver: 

(1)  Fails  to  provide  adequate  breath 
for  alcohol  testing  as  required  by  Part  40 
of  this  title,  without  a  valid  medical 
explanation,  after  he  or  she  has  received 
notice  of  the  requirement  for  breath 
testing  in  accordance  with  the 
provisions  of  this  part. 

(2)  Fails  to  provide  an  adequate  urine 
sample  for  controlled  substances  testing 
as  required  by  Part  40  of  this  title, 
without  a  genuine  inability  to  provide  a 
specimen  (as  determined  by  a  medical 
evaluation],  after  he  or  she  has  received 
notice  of  the  requirement  for  urine 
testing  in  accordance  with  the 
provisions  of  this  part;  or 

(3)  Engages  in  conduct  that  clearly 
obstructs  the  testing  process. 

3.  Section  382.305  is  revised  to  read 
as  follows: 

§382.305    Random  testing. 

(a)  (1)  Except  as  provided  in 
paragraphs  (b)  through  (d)  of  this 
section,  the  minimum  aimual 
percentage  rate  for  random  alcohol 
testing  shall  be  25  percent  of  the 
number  of  driven  each  selection  period. 

(2)  Except  as  provided  in  paragraphs 
(e)  throii^  (g)  of  this  section,  the 
minimimi  annual  percentage  rate  for 
random  controlled  substances  testing 
shall  be  50  percent  of  the  number  of 
drivers  each  selection  period. 


(b)  The  FHWA  Administrator's 
decision  to  increase  or  decrease  the 
minimum  annual  percentage  rate  for 
alcohol  testing  is  based  on  the  reported 
violation  rate  for  the  entire  industry.  All 
information  used  for  this  determination 
is  drawn  from  the  alcohol  management 
information  system  reports  required  by 
§  382.403  of  this  part.  In  order  to  ensure 
reliability  of  the  data,  the  FHWA 
Administrator  considers  the  quality  and 
completeness  of  the  reported  data,  may 
obtain  additional  information  or  reports 
from  employers,  and  may  make 
appropriate  modifications  in  calculating 
the  industry  violation  rate.  Each  year, 
the  FHWA  Administrator  will  publish 
in  the  Federal  Register  the  minimum 
annual  percentage  rate  for  random 
alcohol  testing  of  drivers.  The  new 
minimum  annual  percentage  rat^  for 
random  alcohol  testing  will  be 
applicable  stajting  January  1  of  the 
calendar  year  following  publication. 

(c)  (1)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  25  percent  or  more,  the  FHWA 
Administrator  may  lower  this  rate  to  10 
percent  of  all  drivers  if  the  FHWA 
Administrator  determines  that  the  data 
received  under  the  reporting 
requirements  of  §  382.403  for  two 
consecutive  calendar  years  indicate  that 
the  violation  rate  is  less  than  0.5 
percent. 

(2)  When  the  minimum  aimual 
percentage  rate  for  random  alcohol 
testing  is  50  percent,  the  FHWA 
Administrator  may  lower  this  rate  to  25 
percent  of  all  drivers  if  the  FHWA 
Administrator  determines  that  the  data 
received  under  the  reporting 
requirements  of  §  382.403  for  two 
consecutive  calendar  years  indicate  that 
the  violation  rate  is  less  than  1.0  percent 
but  eoual  to  or  greater  than  0.5  percent. 

(d)  (1)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  10  percent,  and  the  data 
received  under  the  reporting 
requirements  of  §  382.403  for  that 
calendar  year  indicate  that  the  violation 
rate  is  equal  to  or  greater  than  0.5 
percent,  but  less  than  1.0  percent,  the 
FHWA  Administrator  will  increase  the 
minimum  annual  percentage  rate  for 
random  alcohol  testing  to  25  percent  for 
all  drivers. 

(2)  When  the  minimum  annual 
percentage  rate  for  random  alcohol 
testing  is  25  percent  or  less,  and  the  data 
received  under  the  reporting 
requirements  of  §  382.403  for  that 
calendar  year  indicate  that  the  violation 
rate  is  equal  to  or  greater  than  1.0 
percent,  the  FHWA  Administrator  will 
increase  the  minimum  aimual 
percentage  rate  for  random  alcohol 
testing  to  50  percent  for  all  drivers. 
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(e)  The  FHWA  Administrator's 
decision  to  increase  or  decrease  the 
minimum  annual  percentage  rate  for 
controlled  substances  testing  is  based  on 
the  reported  positive  rate  for  the  entire 
industry.  All  information  used  for  this 
determination  is  drawn  firom  the 
controlled  substances  management 
information  system  reports  required  by 

§  382.403  of  this  part.  In  order  to  ensure 
reliability  of  the  data,  the  FHWA 
Administrator  considers  the  quality  and 
completeness  of  the  reported  data,  may 
obtain  additional  information  or  reports 
from  employers,  and  may  make 
appropriate  modifications  in  calculating 
the  industry  positive  rate.  Each  year,  the 
FHWA  Administrator  will  publish  in 
the  Federal  Register  the  minimum 
annual  percentage  rate  for  random 
controlled  substances  testing  of  drivers. 
The  new  minimum  annual  percentage 
rate  for  random  controlled  substances 
testing  will  be  applicable  starting 
January  1  of  the  calendar  year  following 
publication. 

(f)  When  the  minimum  annual 
percentage  rate  for  random  controlled 
substances  testing  is  50  percent,  the 
FHWA  Administrator  may  lower  this 
rate  to  25  percent  of  all  drivers  if  the 
FHWA  Administrator  determines  that 
the  data  received  under  the  reporting 
requirements  of  §  382.403  for  two 
consecutive  calendar  years  indicate  that 
the  positive  rate  is  less  than  1.0  percent. 
However,  after  the  calendar  year  1994  of 
random  testing  for  interstate  motor 
carriers  under  part  391,  subpart  H  and 
the  initial  calendar  year  of  testing  by 
large  employers  under  this  section,  the 
FHWA  Administrator  may  lower  the 
rate  for  calendar  year  1997,  if  the 
combined  positive  testing  rate  is  less 
than  1.0  percent,  and  if  it  would  be  in 
the  interest  of  safety. 

(g)  When  the  minimum  annual 
percentage  rate  for  random  controlled 
substances  testing  is  25  percent,  and  the 
data  received  under  the  reporting 
requirements  of  §  382.403  for  any 
calendar  year  indicate  that  the  reported 
positive  rate  is  equal  to  or  greater  than 
1.0  percent,  the  FHWA  Administrator 
will  increase  the  minimum  annual 
percentage  rate  for  random  controlled 
substances  testing  to  50  percent  of  all 
drivers. 

(h)  The  selection  of  drivers  for 
random  alcohol  and  controlled 
substances  testing  shall  be  made  by  a 
scientifically  valid  method,  such  as  a 
random  number  table  or  a  computer- 
based  random  number  generator  that  is 
matched  with  drivers'  Social  Security 
numbers,  payroll  identification 
numbers,  or  other  comparable 
identifying  numbers.  Under  the 
selection  process  used,  each  driver  shall 
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h^e  an  pqual  chance  of  being  tested 
each  tinie  selections  are  made. 

(i)  The  employer  shall  randomly 
select  a  Sufficient  number  of  drivers  for 
testing  during  each  calendar  year  to 
equal  an  annual  rate  not  less  than  the 
minimu^  annual  percentage  rate  for 
random  plcohol  and  controlled 
substandes  testing  detemiined  by  the 
FHWA  Administrator.  If  the  employer 
conduct*  random  testing  for  alcohol 
and/or  o  )ntrolled  substances  through  a 
consortii  im,  the  nimiber  of  drivers  to  be 
tested  ih  iy  be  calculated  for  each 
individupl  employer  or  may  be  based  on 
the  total  humber  of  drivers  covered  by 
the  cons  >rtium  who  are  subject  to 
random  i  ilcohol  and/or  controlled 
substanc  ss  testing  at  the  same  minimum 
annual  p  arcentage  rate  under  this  part 
or  any  D  7T  alcohol  or  controlled 
substanc  js  random  testing  rule. 

(j)  Eaci  I  employer  shall  ensure  that 
random  ^Icohol  and  controlled 
substances  tests  conducted  under  this 
part  are  unannounced  and  that  the  dates 
for  admii  listering  random  alcohol  and 
controlleid  substances  tests  are  spread 
reasonably  throughout  the  calendar 
year. 

(k)  Eac  1  employer  shall  require  that 
each  dm  er  who  is  notified  of  selection 
for  randc  m  alcohol  and/or  controlled 
substanc  js  testing  proceeds  to  the  test 
site  imm  jdiately;  provided,  however, 
that  if  th  !  driver  is  performing  a  safety- 
sensitive  function  at  the  time  of 
notificati  on,  the  employer  shall  instead 
ensure  tl  at  the  driver  ceases  to  perform 
the  safety-sensitive  function  and 
proceeds  to  the  testing  site  as  soon  as 
possible. 

(1)  A  di  iver  shall  only  be  tested  for 
alcohol  V  hile  the  driver  is  performing 
safety-sei  isitive  functions,  just  before 
the  drive  ■  is  to  perform  safety-sensitive 
functionj ,  or  just  after  the  driver  has 
ceased  IM  rforming  such  functions. 

(m)  If  a  given  driver  is  subject  to 
random  a  Icohol  or  controlled  substances 
testing  ui  der  the  random  alcohol  or 
controlle  1  substances  testing  rules  of 
more  thai  i  one  DOT  agency  for  the  same 
employei  the  driver  shall  be  subject  to 
random  a  cohol  and/or  controlled 
substanc(  s  testing  at  the  annual 
percentaj  e  rate  established  for  the 
calendar  ^ear  by  the  DOT  agency 
regulatin|  more  than  50  percent  of  the 
driver's  ftnction. 

(n)  If  an  employer  is  required  to 
conduct  I  mdom  alcohol  or  controlled 
substancj  s  testing  under  the  alcohol  or 
controlIe(   substances  testing  rules  of 
more  thai  i  one  DOT  agency,  the 
employer  may — 

(1)  Esta  jlisn  separate  pools  for 
random  s  (lection,  with  each  pool 
containin  j  the  DOT-covered  employees 


UMI 


who  are  subject  to  testing  at  the  same 
required  minimum  annual  percentage 
rate;  or 

(2)  Randomly  select  such  employees 
for  testing  at  the  highest  minimum 
annual  percentage  rate  established  for 
the  calendar  year  by  any  DOT  agency  to 
which  the  employer  is  subject. 

Issued  in  Washington,  DC  on  November  22, 
1994. 

Rodney  Slater, 

Administrator,  Federal  Highway 
Administration 

FTA 

49  CFR  Chapter  VI 

List  of  Subjects  in  49  CFR  Part  653 

Drug  testing.  Grant  programs- 
transportation.  Mass  transportation. 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

For  the  reasons  set  out  in  the 
preamble,  the  Federal  Transit 
Administration  amends  49  CFR  Part 
653,  as  follows: 

PART  653— PREVENTION  OF 
PROHIBITED  DRUG  USE  IN  TRANSIT 
OPERATIONS 

'    1.  The  authority  citation  for  Part  653 
is  revised  to  read  as  follows: 
Authority:  49  U.S.C.  5331: 49  CFR  1.51. 

2.  In  §  653.7,  the  definition  of 
"positive  rate"  is  added  and  the 
definition  of  "refuse  to  submit"  is 
revised  as  follows: 

$663.7    Definttions. 

*  *        *        »        • 

Positive  rate  means  the  number  of 
positive  results  for  random  drug  tests 
conducted  under  this  part  plus  the 
number  of  refusals  of  random  tests 
required  by  this  part,  divided  by  the 
total  number  of  random  drug  tests 
conducted  under  this  part  plus  the 
number  of  refusals  of  random  tests 
required  by  this  part. 

*  *        *        •       • 

Refuse  to  submit  means  that  a  covered 
employee  fails  to  provide  a  urine 
sample  as  required  by  49  CFR  Part  40. 
without  a  genuine  inability  to  provide  a 
specimen  (as  determined  by  a  medical 
evaluation),  after  he  or  she  has  received 
notice  of  the  requirement  to  be  tested  in 
accordance  with  the  provisions  of  this 
part,  or  engages  in  conduct  that  clearly 
obstructs  the  testing  process. 

*  •        *        *        * 

3.  Section  653.47  is  revised  to  read  as 
follows: 

$653.47    Random  Testing. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (d)  of  this  section,  the 
minimum  annual  percentage  rate  for 


random  drug  testing  shall  be  50  percent 
of  covered  employees. 

(b)  The  Administrator's  decision  to 
increase  or  decrease  the  minimum 
annual  percentage  rate  for  random  drug 
testing  is  based  on  the  reported  positive 
rate  for  the  entire  industry.  All 
information  used  for  this  determination 
is  drawn  from  the  drug  MIS  reports 
required  by  this  part.  In  order  to  ensure 
reliability  of  the  data,  the  Administrator 
considers  the  quality  end  completeness 
of  the  reported  data,  may  obtain 
additional  information  or  reports  from 
employers,  and  may  make  appropriate 
modifications  in  calculating  the 
industry  positive  rate.  Each  year,  the 
Administrator  vkill  publish  in  the 
Federal  Register  the  minimum  annual 
percentage  rate  for  random  drug  testing 
of  covered  employees.  The  new 
minimum  annual  percentage  rate  for 
random  drug  testing  will  be  applicable 
starting  January  1  of  the  calendar  year 
following  publication. 

(c)  When  the  minimum  annual 
percentage  rate  for  random  drug  testing 
is  50  percent,  the  Administrator  may 
lower  this  rate  to  25  percent  of  all 
covered  employees  if  the  Administrator 
determines  that  the  data  received  under 
the  reporting  requirements  of  §  653.73 
for  two  consecutive  calendar  years 
indicate  that  the  reported  positive  rate 
is  less  than  1.0  percent.  However,  after 
the  initial  two  years  of  random  testing 
by  large  transit  operators  and  the  initial 
first  year  of  testing  by  small  transit 
operators,  the  Administrator  may  lower 
the  rate  the  following  calendar  year,  if 
the  combined  positive  testing  rate  is  less 


than  1.0  percent,  and  if  it  would  be  in 
the  interest  of  safety. 

(d)  When  the  minimum  annual 
percentage  rate  for  random  drug  testing 
is  25  percent,  and  the  data  received 
under  the  reporting  requirements  of 

§  653.73  for  any  calendar  year  indicate 
that  the  reported  positive  rate  is  equal 
to  or  greater  than  1.0  percent,  the 
Administrator  will  increase  the 
minimum  annual  percentage  rate  for 
random  drug  testing  to  50  percent  of  all 
covered  employees. 

(e)  The  selection  of  employees  for 
random  drug  testing  shall  be  made  by  a 
scientifically  valid  method,  such  as  a 
random  number  table  or  a  computer- 
based  random  number  generator  that  is 
matched  with  employees'  Social 
Security  numbers,  payroll  identification 
numbers,  or  other  comparable 
identifying  numbers.  Under  the 
selection  process  used,  each  covered 
employee  shall  have  an  equal  chance  of 
being  tested  each  time  selections  are 
made. 

(f)  The  employer  shall  randomly 
select  a  sufficient  number  of  covered 
employees  for  testing  during  each 
calendar  year  to  equal  an  annual  rate 
not  less  than  the  minimum  annual 
percentage  rate  for  random  drug  testing 
determined  by  the  Administrator.  If  the 
employer  conducts  random  drug  testing 
through  a  consortium,  the  number  of 
employees  to  be  tested  may  be 
calculated  for  each  individual  employer 
or  may  be  based  on  the  total  number  of 
covered  employees  covered  by  the 
consortium  who  are  subject  to  random 
drug  testing  at  the  same  minimum 


annual  percentage  rate  under  this  part 
or  any  DOT  drug  testing  rule. 

(g)  Each  employer  shall  ensure  that 
random  drug  tests  conducted  imder  this 
part  are  imannounced  and  that  the  dates 
for  administering  random  tests  are 
spread  reasonably  throughout  the 
calendar  year. 

(h)  If  a  given  covered  employee  is 
subject  to  random  drug  testing  under  the 
drug  testing  rules  of  more  than  one  DOT 
agency  for  the  same  employer,  the 
employee  shall  be  subject  torandom 
drug  testing  at  the  percentage  rate 
established  for  the  calendar  year  by  the 
EKDT  agency  regulating  more  than  50 
percent  of  the  employee's  function. 

(i)  If  an  employer  is  required  to 
conduct  random  drug  testing  under  the 
drug  testing  rules  of  more  than  on*  DOT 
agency,  the  employer  may —  \. 

(1)  Establish  separate  pools  for 
random  selection,  with  each  pool 
containing  the  covered  employees  who 
are  subject  to  testing  at  the  same 
required  rate;  or 

(2)  Randomly  select  such  employees 
for  testing  at  the  highest  percentage  rate 
established  for  the  calendar  year  by  any 
DOT  agency  to  which  the  employer  is 
subject. 

Issued  in  Washington,  DC  on  November  22, 
1994. 

Gordon  ).  Linton, 
Administrator.  Federal  Transit 
Administration. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  121 


Reeeerchand  Special  Programs 
Administration 

49  CFR  Part  199 

Federal  Railroad  Administration 

49  CFR  Part  219 

Federal  Highway  Administration 

49  CFR  Part  382 

Federal  Transit  Administration 

49CFRPartiS54 

[DoekM  49384] 

RIN  2120-AE43;  2137-AC21: 2130-AA81; 
2125-AA79, 212S-AC85;  2125-A006:  2132- 
AA38 

Alcohol  Misuse  Prevention  Program 
for  Personnel  Engaged  In  Specified 
Aviation  ActivHIee  (FAA);  Alcohol 
Misuse  Prevention  Progrsm  (RSPA); 
Alcohol  Testing;  Amendments  to 
Alcohol/Drug  Regulations  (FFtA); 
Controlled  Sul>stances  and  Alcohol 
Use  snd  Testing  (FHWA);  Prevention  of 
Alcohol  Mieuse  in  Transit  Operations 
(FTA)  ^^ 

AQENaES:  Federal  Aviation 
Administration  (FAA),  Research  and 
Special  Programs  Administration 
(RSPA).  Federal  Railroad 
Administration  (FRA),  Federal  Highway 
Administration  (FHWA).  and  Federal 
Transit  Administration  (FTA),  DOT. 
ACTION:  Final  rule,  request  for 
comments. 


SUMMARY:  On  February  15, 1994.  the 
Department  of  Transportation  published 
final  alcohol  testing  rules,  including  a 
requirement  that  evidential  breath 
testing  devices  be  used  to  conduct 
alcohol  tests.  The  Department  also 
published  a  notice  of  proposed 
rulemaking  seeking  comment  on 
whether  blood  testing  should  be  used  in 
very  limited  circimistances  (i.e.,  for 
reasonable  suspicion  and  post-accident 
tests,  where  evidential  breath  testing 
was  not  available).  After  reviewing  the 
comments,  the  Department  has  decided 
not  to  authorize  blood  testing  as 
proposed.  The  Department's  operating 
administrations  are  amending  their 
alcohol  testing  rules  to  require 
employers  to  submit  to  the  Department 
reports  of  reasonable  suspicion  and 
post-accident  tests  that  could  not  be 
conducted  because  breath  testing  was 
unavailable. 


DATES:  Th4  amendments  to  the  FAA. 
RSPA.  FRA.  FHWA.  and  FTA  alcohol 
testing  regulations  are  elective  January 
1. 1995.  Comments  concenung  the 
reporting  ^uirement  added  to  the  five 
operating  administration  alcohol  testing 
regulation^  should  be  received  by 
January  17;  1995.  Late  filed  commenta 
will  be  coi|sidered  to  the  extent 
practicable . 

ADDRESSES  I  Comments  should  be  aeai  to 
Docket  Cle  :k.  Docket  No.  49384.  Room 
4107.  Dept  rtment  of  Transportation,  400 
7th  Street,  3.W..  WashingtMi  D.C, 
20590.  Thi  i  is  a  consolidated  docket 
that  will  a(  cept  comments  on  the 
amendmen  ts  to  all  five  operating 
administra  ion  rules  invcdved. 
Commenters  wishing  to  have  their 
comments  acknowledged  should  send  a 
stamped,  s^lf-addressed  postcard  with 
their  comments.  The  Docket  Clerk  will 
date  stampjthe  card  and  return  it  to  the 
commented 

FOR  FURTHf)  INFORMATION  CONTACT: 
Robert  C.  Ashby,  Acting  Director. 
Department  of  Transporta^^n  Office  of 
Drug  Enforbement  and  Program 
Compliance.  400  7th  Street.  S.W., 
Washingtoi,  D.C.  20590  (202-366- 
3784).         I 

SUPPLEMBliARV  INFORMATION:  This 
rulemaking  concerns  the  Department  of 
Transportation's  alcohol  testing 
requiremei|ts.  Larger  employers  are 
required  toibegin  alcohol  testing  in 
accordancawith  the  Department's 
regulations)  on  January  1. 1995.  Smaller 
emplojrers  ire  required  to  begin  testing 
on  July  1,  ip95,  or  January  1. 1996.  as 
provided  in  applicable  operating 
administralon  rules.  Those  employers 
who  are  scleduled  to  begin  testing 
January  1. 1995,  are  expected  to  be 
ready  to  becin  testing  on  that  date, 
including  Kquisition  of  equipment  and 
training  of  Personnel.  No 
postponements  of  this  compliance  date 
have  been  granted.  Since  employers  will 
have  been  on  notice  of  this  compUance 
date  since  Vebruary  15, 1994.  the 
Departmen  believes  that  employers  will 
have  had  a  easonable  time  to  prepare. 

TlieNPRM 

When  th<  Department  proposed  the 
alcohol  test  ng  rules  that  it  adopted  in 
February  1{  94,  one  of  the  most 
important,  i  nost  frequently  commented- 
upon  issue!  was  the  choice  of  testing 
methodolo^.  After  carefully 
considerinf  comments  about  a  variety  of 
methods  an  1  devices,  including 
arguments  t  onceming  the  degree  of 
discretion  e  mployers  should  have  in 
choosing  a  testing  method,  the 
Department!  decided  ^^'  ^*  "*®  of 
evidential  b  reath  testing  devices  (EBTs) 


was  the  most  appropriate  approach  to 
take.  The  Department  discussed  the 
reasons  for  this  decision  at  some  length 
in  the  preamble  to  its  alcohol  testing 
procediues  rule.  See  59  FR  7342-7347; 
February  15. 1994. 

At  the  same  time,  the  Department 
sought  comments,  through  a  notice  of 
proposed  rulemaking  (NPRM).  on 
whether  the  Department  should 
authorize  blood  testing  for  alcohol  to  be 
used  in  certain  specific,  very  limited 
circumstances.  See  59  FR  7367-7371; 
February  15. 1994.  Under  the  proposal, 
blood  would  be  used  "only  in  those 
reasonable  suspicion  and  post-accident 
testing  circinnstances  where  it  is  not 
practicable  to  use  breath  testing."  Id.  at 
7367.  The  Department  specifically  noted 
that  blood  testing  was  "not  intended, 
imder  the  proposal,  to  be  an  equal 
alternative  method  that  an  employer  can 
choose  as  a  matter  of  preference."  Id. 
The  NPRM  did  not  propose  re-opening 
the  underlying  decision  that  breath 
testing  is  to  be  the  basic  testing  method 
tmder  the  rules. 

The  rationale  for  the  proposal  was 
that  "id  some  circumstances,  the 
tmavailability  of  EBTs  •  •  •  may  make 
breath  testing  impracticable."  Id.  The 
Department  noted  that 

[Rjeasonable  suspicion  and  post-accident 
tests  are  more  likely  than  other  kinds  of  tests 
to  happen  at  unpredictable  times  and  in 
remote  locations  •  •  •  (i]t  may  be 
substantially  easier  and  less  costly  to  arrange 
for  a  blood  alcohol  test  (than  a  breath  test] 
in  these  circumstances.  In  some  cases,  it  may 
be  impossible  to  get  an  EBT  to  a  remote 
location  in  time  to  conduct  a  meaninsful  test 
Id.  ^ 

Under  such  circumstances,  the  NPRM 
said,  it  might  be  better  to  test  using 
blood,  despite  its  known  disadvantages 
(which  the  preambles  to  both  the  Part  40 
final  rule  and  the  NPRM  spelled  out), 
than  to  be  unable  to  complete  a 
reasonable  suspicion  or  post-accident 
test.  The  NPRM  noted  that  there  would 
probably  be  a  small  number  of  such 
tests  per  year  (roughly  estimated  at  2500 
per  year),  which  could  mitigate  the 
effect  of  these  disadvantages. 

The  remainder  of  the  NPRM  proposed 
procedures  that  would  be  used  in  the 
event  the  Department  adopted  the 
proposal.  These  proposals  addressed 
such  subjects  as  collection  procedures, 
qualification  of  testing  personnel, 
laboratories  and  laboratory  procedures, 
and  "fatal  flaws"  that  would  invalidate 
tests. 

Comments 

The  £)epartment  received  185 
comments  on  this  NPRM.  The 
commenters  included  15  transportation 
employers  or  their  associations.  9 
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testing  industry  organizations,  6  unions, 
and  155  individual  transportation 
employees.  Several  months  after  the 
close  of  the  comment  period,  the 
E)epartment  received  additional 
correspondence  on  this  subject,  but  the 
comments  arrived  so  late  in  the 
rulemaking  process  that  it  was  not 
practicable  to  consider  them. 

Comment  was  divided  on  the  basic 
issue  of  whether  blood  testing  shculd  be 
authorized.  Employee  comments  were 
uniformly  against  Uie  proposal.  Six 
imions  representing  transportation 
workers  and  155  individual 
transportation  employees  opposed 
blood  testing.  They  cited  a  number  of 
reasons.  Blood  testing  was  too  invasive, 
causing  pain  and  fear  in  many 
employees  and  severely  invading 
employees'  privacy.  There  was  no 
possibility  of  immediate  coniirmation. 
There  would  be  too  much  employer 
discretion  as  to  when  blood  could  be 
used,  which  could  lead  to  abuse  (e.g., 
overuse  of  blood  by  employers).  Some  of 
these  comments  expressed  concern 
about  incompetent  or  dangerous 
collection  practices.  Two  additional 
commenters  (one  of  whom  faVered 
using  blood  testing)  expressed  aoncem 
about  confrontations  arising  from 
employees  who  objected  to  giving 
blood.  / 

Twenty-five  commenters,  most  of 
♦hem  employers  or  employer 
associations,  favored  blood  testing. 
Thirteen  of  these  endorsed  the  NPRM 
proposal.  Most  did  so  on  the  basis  that 
it  would  be  less  costly  and  more 
convenient  to  be  able  to  use  blood 
testing  for  reasonable  suspicion  and 
post-accident  testing.  Specifically, 
conunenters  were  concerned  that,  in  the 
absence  of  a  blood  option  for  these  types 
of  testing,  employers  would  have  to  buy 
an  unreasonably  large  number  of  EBTs 
to  cover  all  their  work  locations.  The 
other  12  conunenters  in  this  group 
favored  much  wider  discretion  for 
employers,  saying  that  blood  testing 
should  be  available  for  confirmation  in 
all  types  of  testing,  with  non-evidential 
devices  (such  as  saliva  devices) 
available  for  screening  tests.  The  result 
would  be  that  EBTs  need  never  be 
obtained  or  used.  Employers  in  the 
pipeline  industry  were  particularly  in     . 
favor  of  this  approach,  noting  that  only 
reasonable  suspicion  and  post-accident 
alcohol  tests  are  required  for  their 
industry,  which  has  employees  at  many 
remote  sites. 

A  related  issue  was  how  to  define 
"readily  available."  The  NPRM 
proposed  that  blood  could  be  used 
when  breath  testing  was  not  "readily 
available,"  and  asked  for  comment  on 
what  that  term  should  mean.  Five 


commenters  believed  that  a  specific 
number  of  hours  (e.g.,  two  or  eight) 
should  be  used  as  the  criterion.  That  is, 
if  breath  testing  could  not  be  performed 
within  that  number  of  hours  after  the 
event  leading  to  the  test,  then  blood 
could  be  used.  Nine  commenters,  to  the 
contrary,  said  that  employers  should  be 
able  to  decide  when  breath  testing  was 
readily  available,  based  on  such  factors 
as  cost,  convenience,  or  preference. 
(One  comment,  on  the  other  hand,  said 
employers  should  never  have  this 
discretion.)  The  latter  view  was 
advocated  by  several  of  the  commenters 
who  fevored  a  broader  use  of  blood 
testing  than  the  NPRM  proposed,  as  it 
would  reduce  the  number  ot  occasions 
on  which  breath  testing  would  be 
needed  and  perhaps  make  it  possible  for 
some  employers  to  avoid  breath  testing 
altogether.  "Two  commenters, 
representing  aviation  management  and 
labor,  respectively,  disagreed  about 
whether  EBTs  would  typically  be 
available  in  airports.  Two  other 
commenters  proposed  more  complex 
schemes  for  determining  when  blood 
testing  could  be  used. 

On  the  question  of  what  laboratories 
shoidd  be  used  for  blood  testing,  six 
comments  favored  using  state-certified 
laboratories,  when  they  were  available. 
Some  of  them  said  that  these 
laboratories  should  be  viewed  as 
adequate  at  least  until  Department  of 
Health  and  Human  Services  (DHHS) 
-certified  laboratories  became  available. 
Ten  comments  favored  DHHS 
certification  for  blood  testing 
laboratories,  though  these  commenters 
differed  among  themselves  about 
whether  DHHS-certified  laboratories 
should  be  the  only  laboratories 
permitted  to  test  blood  in  DOT- 
mandated  tests.  Two  other  comments 
favored  using  laboratories  certified  by 
the  College  of  American  Pathologists 
(CAP),  and  three  others  supported  using 
whatever  laboratories  were  available, 
whether  certified  by  DFftlS,  states,  or 
CAP. 

Eleven  commenters  thought  DOT 
should  develop  imiform,  national 
testing  procedures.  Some  of  these 
commenters  argued  that  state 
procedures  are  unreliable  or  that  it 
would  be  too  confusing  to  apply  a 
variety  of  state  standands.  particularly 
for  employers  who  operate  in  more  than 
one  state.  Two  testing  industry 
organizations  suggested  using  an 
existing  industry  blood  collection 
standard.  Eight  other  commenters 
thought  that  state  procedures,  or 
procedures  developed  at  the  discretion 
of  the  employer,  should  be  viewed  as 
adequate. 


Nine  commenters  thought  employers 
should  either  be  authorized  or  required 
to  "stand  down"  employees  based  on  a 
positive  screening  test,  pending  receipt 
of  the  results  of  the  blood  confirmation 
test  from  the  laboratory.  Eight  comments 
favored  allowing  an  employee's 
supervisor  to  act  as  the  collector  for  the 
screening  test,  the  confirmation  test,  or 
both,  at  least  if  other  trained  collectors 
were  not  available.  One  comment 
opposed  ever  allowing  a  supervisor  to 
act  as  a  collector.  With  respect  to  fatal 
flaws,  nine  commenters  agreed  (and  two 
disagreed)  that  a  sample  collected  by  an 
unauthorized  collector  should  be 
regarded  as  invalid,  eight  said  it  should 
not  be  a  fatal  flaw  if  the  procedures  of 
the  wrong  state  were  used  for  collection. 
There  were  also  several  comments 
concerning  the  details  of  blood  testing 
kits. 

DOT  Response 

The  Department  clearly  and  ] 

specifically  limited  the  NPRM  to 
consideration  of  whether  blood  testing 
should  be  used  for  sitiiations  in  which 
breath  testing  was  not  readily  available 
for  reasonable  suspicion  and  post- 
accident  tests,  or  in  "shy  lung  " 
situations.  For  this  reason,  the  issue 
raised  by  some  commentera  of  whether 
employers  should  have  the  flexibility  or 
discretion  to  use  blood  testing  as  an 
alternative  to  breath  testing,  even  when 
breath  testing  is  readily  available  in 
reasonable  suspicion  and  post-accident 
testing  or  even  in  random  or  pre- 
employment  testing,  is  outside  the 
scope  of  the  rulemaking. 

Moreover,  we  remain  convinced,  for 
the  reasons  explained  in  the  preamble  to 
49  CFR  Part  40  published  on  February 
15, 1994,  that  the  Department  made  a 
sound  decision  to  designate  evidential 
breath  testing  as  the  basic  method  of 
alcohol  testing  to  be  used  in  DOT 
programs.  Consequently,  the 
Department  will  not  authorize  the  use  of 
blood  testing  as  an  alternative  to  breath 
in  the  wide  range  of  circumstances 
recommended  by  some  commenters. 

With  respect  to  the  NPRM  proposal 
itself,  the  Department  is  mindful  of  the 
concerns  expressed  by  employees  and 
unions  about  the  invasiveness  of  blood 
testing.  As  the  Department  recognized 
in  the  preambles  to  the  NPRM  and  to 
the  February  15  final  nile.  blood  testing 
is  the  most  invasive  typte  of  testing 
available,  and  is  likely  to  create  more 
anxiety  among  employees  than  other 
methods.  Blood  testing  is  the  only 
testing  method  that,  if  conducted 
improperly  by  an  ill-trained  or 
inattentive  collector,  can  do  serious 
physical  harm  to  an  employee. 
Moreover,  while  we  recognize  a  point 
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made  by  some  commenters  that 
employees  have  accepted  blood  alcohol 
testing  in  some  ciicimistances,  we  think 
that  the  greater  invasiveness  of  this 
approach  would,  cm  the  whole,  make 
.  employee  acceptance  of  the  program 
more,  rather  than  less,  difficult  to 
obtain.  Employee  acceptance  is  one 
factor  that  leads  to  the  success  of  an 
alcohol  misuse  prevention  program. 

Another  factor  we  have  taken  into 
consideration  is  the  added  program 
complexity  that  would  resuh  from 
including  blood  testing  in  the 
Pepartmenfs  programs.  Laboratories 
would  have  to  be  certified  to  test  the 
blood  samples.  As  the  division  among 
commenters  on  this  point  demonstrates, 
the  best  solution  to  this  problem  is  not 
clear.  In  our  view,  DHHS  certification 
would  be  the  highest  standard  for 
accuracy  «nd  reliability  of  testing. 
However,  there  would  be  considerable 
costs  to  laboratories  and  the 
Department,  as  well  as  some  delays  in 
program  implementation,  if  DHHS  had 
to  create  a  laboratory  certification 
program  for  blood  alcohol  testing,  as  it 
has  for  urine  drug  testing.  Assuming 
that  the  number  of  tests  involved  is 
small  (see  discussion  below)  it  might 
well  not  be  cost  effective  for  laboratories 
to  go  through  a  DHHS  certification 
process.  State-certified  laboratories 
appear  to  vary  in  reputation  for  quality 
as  well  as  in  terms  of  availability;  not  all 
states  have  state  or  state-certified 
laboratories  that  would  accept 
specimens  for  purposes  of  DOT- 
mandated  testing. 

As  mentioned  in  the  preamble  of  the 
NPRM.  the  Department  has  expressly 
declined  to  use  laboratories  certified  by 
private  organizations  (such  as  the  CAP) 
in  the  drug  testing  context,  and  the 
comments  did  not  proWde  a  persuasive 
rationale  for  taking  a  different  course 
with  respect  to  alcohol  testing.  Using 
state  or  privately  certified  laboratories 
as  an  interim  measure  until  DHHS- 
certified  laboratories  are  ready  could 
create  concern  among  employees  and 
employers  about  ensuring  the  highest    ■» 
level  of  accuracy  in  the  program.  The 
other  procedural  issues  discussed  in  the 
comments— DOT  national  uniform 
procedures  vs.  reliance  on  differing  state 
procedures,  whether  there  should  be  a 
standard  DOT  blood  testing  kit  and 
what  should  be  in  it.  what  should 
constitute  a  fatal  flaw,  etc.— also  suggest 
that  it  would  be  a  very  complex  matter 
to  devise  an  appropriate  set  of 
procedures  for  blood  testing. 

Other  questions  arise  because  of  the 
relationship  of  non-evidential  screening 
tost  devices  and  blood  tests.  For 
example,  suppose  a  saliva  screening 
device  indicate*  that  an  employee  tests 
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positive  fjr  alcohol.  The  blood  test 
result  will  not  be  available  from  the 
laboratory!  for  two  or  three  days.  What 
happens  t4  the  employee  in  the 
meantime  '  This  is  a  problem  we  do  not 
face  with  (  vidential  breath  testing,  since 
a  confirmation  test  result  is  available 
immediately,  a  point  which  we  view  as 
a  significant  advantage  of  breath  testing. 
In  the  dtug  testing  rules,  we  explicitly 
prohibit  oft-site  testing,  in  part  for  the 
reason  that  we  consider  it  inappropriate 
for  an  employer  to  take  any  action 
against  aniemployee,  absent  a  confirmed 
and  verified  positive  test  result. 
(Concern  about  the  accuracy  of  devices 
was  also  ii^voived  in  this  decision.)  A 
similar  situation  would  occur  if  an 
employee  pad  a  positive  on-site 
screening  ^st  for  alcohol  and  the 
employer  stood  him  or  her  down 
pending  receipt  of  the  laboratory 
confirmation  test  result  On  the  other 
hand.  fron|  a  safety  point  of  view,  there 
is  much  tolrecommend  to  employers 
that  they  sland  an  employee  down  after 
a  positive  in-site  screening  test,  since 
no  one  waats  to  send  (for  example)  a 
truck  drivor  back  onto  the  road  when  we 
have  a  testlresult  suggesting  that  the 
driver  may  have  alcehol  in  his  or  her 
system.  Thte  comments  on  the  subject 
favored  sta  nding  employees  down  in 
this  situati  )n. 

Should  t  le  Department,  contrary  to 
the  drug  testing  rules,  permit  or  require 
the  employer  to  stand  an  employee 
down  in  this  situation?  If  the  employer 
stands  an « mployee  down  in  this 
situation,  s  lould  DOT  rules  mandate 
that  the  en  ployer  pay  the  employee  for 
the  "stand  jdown"  period?  In  any  case? 
Only  if  the  confirmation  test  is  negative? 
These  are  <  ifficult  and  troubling 
questions,  o  which  the  best  answers  are 
far  from  se  f-evident. 

This  is  n  )t  to  say  that  the  issues  of 
invasivenejs.  added  procedural 
complexity,  and  stand-down  are 
incapable  of  resolution.  But  is  it 
worthwhile,  from  the  point  of  view  of 
employers.jemployees.  and  the 
Department,  to  create  a  new  component 
of  the  alcohol  testing  program  carrying 
these  problfems  with  it?  The  basic 
rationale  far  adding  blood  testing  to  the 
program  is  that,  in  its  absence, 
employers  Will  "miss"  post-accident 
and  reasonable  suspicion  tests.  That  is. 
there  will  Ue  situations  in  which, 
because  br*th  testing  cannot  be  made 
available  within  eight  hours,  a  post- 
accident  or  reasonable  suspicion  test 
that  the  reg  ilations  call  for  will  not  take 
place  at  all.  In  some  number  of  these 
cases,  blooi  testing  might  be  available 
where  brea  h  testing  is  not. 

How  otte  1  will  there  be  reasonable 
suspicion  a  ad  post-accident  tests  that 


are  "missed"  because  of  the 
unavailability  of  breath  testing  that 
would  be  "caught"  by  blood  testing? 
Our  expectation  is  that  there  would  be 
a  small  number  of  such  situations.  First, 
occasions  for  post-accident  and 
reasonable  suspicion  tests  are  likely  to 
be  far  fewer  in  number  than  occasions 
for  pre-employment  and  random  tests. 
The  motor  carrier  industry  accounts  for 
7.0  million  of  the  approximately  7.8 
million  transportation  employees  who 
will  be  subject  to  alcohol  testing. 
FHWA's  very  stringent  criteria  for  post- 
accident  testing  (only  a  (1)  fatal  accident 
or  (2)  an  accident  in  which  the  driver  is 
issued  a  citation  for  a  moving  violation 
plus  either  (a)  there  is  disabling  damage 
to  a  vehicle  or  (b)  an  injury  requiring 
immediate  medical  treatment  away  from 
the  scene  results  in  a  post-accident  test) 
mean  that  only  a  small  percentage  of  all 
motor  carrier  act:idents  are  likely  to 
resuh  in  post-accident  tests.  The  nature 
of  drivers'  jobs,  which  do  not  involve 
frequent  or  long-term  observation  by 
supervisors,  suggests  that  there  will  be 
relatively  few  occasions  for  reasonable 
suspicion  tests.  The  pipeline  industry, 
in  which  most.accidents  happen 
because  of  non-pipeline  employees 
damaging  pipelines  (e.g..  construction 
crews  digging  into  a  pipeline),  and  in 
which  employees  may  often  operate  in 
remote  locations  with  little  supervision, 
appears  to  share  this  relatively  low 
probability  of  reasonable  suspicion  and 
post-accident  testing.  We  also  anticipate 
few  "shy  lung"  situations,  and  Part  40 
has  a  provision  to  deal  with  them. 

Other  industries,  which  involve  closer 
supervision  of  employees  and/or 
broader  definitions  of  triggering 
accidents  may  produce  somewhat 
greater  rates  of  post-accident  or 
reasonable  suspicion  test  situations.  (In 
one  of  these,  the  railroad  industry,  post- 
accident  blood  testing  is  done  by  FRA 
under  a  long-standing  rule  using  an  FRA 
contract  lab.  Nothing  in  this  today's 
action  in  any  way  changes  FRA's 
existing  requirements  involving  blood 
testing.)  However,  since  the  absolute 
numbers  of  employees  in  these 
industries  are  much  smaller,  they  will 
have  less  of  an  effect  on  the  total 
number  of  such  occasions.  Even  in  these 
iiidustries.  the  numbers  may  not  be  very 
high.  Data  from  the  aviation  industry, 
for  example,  suggests  that  there  have 
been  relatively  few  post-accident  or 
reasonable  cause  drug  tests  (e.g.,  720  out 
of  268.809  total  tests  conducted  in  1993 
under  the  FAA  rule). 

This  brings  us  to  the  next  factor.  What 
data  we  have  from  situations  where 
reasonable  suspicion/cause  tests  have 
been  administered  for  both  drugs  and 
alcohol  suggests  that  there  may  be 
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substantially  fewer  such  tests  for 
alcohol  than  for  drugs.  For  example, 
recent  railroad  industry  data  suggest 
that  of  the  total  of  such  tests,  alcohol 
tests  made  up  only  about  17  percent  of 
the  total. 

Finally,  we  expect  that  a  substantial 
percentage  of  the  reasonable  suspicion 
and  post-accident  testing  situations  can 
be  "caught"  by  breath  testing.  This  is 
particularly  true  in  those  industries 
(e.g.,  the  railroad,  transit,  and  aviation 
industries)  where  employees  perform 
most  safety-sensitive  duties  on  known 
routes  or  in  known  locations,  and  where 
supervision  is  more  readily  available. 
Even  in  the  motor  carrier  industry,  the 
provision  in  the  FHWA  rule  that  allows 
use  for  purposes  of  the  DOT  testing 
program  of  results  of  tests  conducted  by 
law  enforcement  can  help  to  reduce  the 
incidence  of  "missed"  tests. 

However,  there  are  likely  to  be  some 
situations  in  which  no  testing  method — 
including-blood— <:an  be  brought  to  bear 
in  time  to  conduct  a  post-accident  or 
reasonable  suspicion  test.  The  ofi- 
mentioned  example  of  a  truck  accident 
at  2  a.m.  on  a  remote  highway  in  the 
middle  of  the  desert  may  well  be  an 
example  of  a  situation  in  which  blood, 
as  well  as  breath,  testing  will  not  be 
available  in  a  timely  maimer.  Certainly 
it  would  be  a  doubtful  assumption  that 
all,  or  perhaps  even  a  majority,  of  tests 
that  would  be  "missed"  with  breath 
would  be  "caught"  with  blood. 

Consequently,  if  we  added  blood 
testing  to  the  alcohol  testing  program  as 
proposed  in  the  NPRM,  we  would  be 
incurring  the  disadvantages  of  such  a 
step  in  order  to  catch  a  subset  of  a 
subset  of  the  universe  of  all  reasonable 
suspicion  and  post-accident  alcohol 
tests  required  imder  the  Department's 
rules.  This  universe  itself  will  probably 
not  be  a  large  one.  Many  of  the  tests  can 
be  caught  by  breath  testing.  Of  those 
that  cannot,  many  could  not  be  caught 
by  blood  testing  either. 

In  the  NPRM,  we  made  a  rough 
estimate  of  perhaps  2500  situations  per 
year  in  which  blood  would  catch  a  test 
that  breath  could  not.  Commenters  did 
not  present  data  suggesting  that  the 
number  would  be  significantly  higher; 
we  tend  to  think,  at  this  time,  that  the 
estimate  may  have  been  too  high. 

We  have  concluded  that  it  is  not 
worth  subjecting  employees  to  an 
invasive  testing  procedure  and  incurring 
the  other  disadvantages  of  adding  blood 
alcohol  testing  to  our  program  to 
capture  this  probably  small  number  of 
cases.  For  this  reason,  we  are 
withdrawing  the  proposed  authorization 
of  the  use  of  blood  in  some  post- 
accident  and  reasonable  suspicion  test 
situations,  and  we  will  not  include 


blood  testing  as  a  part  of  the  DOT 
alcohol  testing  program.  As  noted 
below,  we  are  issuing  a  final  rule 
establishing  a  temporary  reporting 
requirement  concerning  missed 
reasonable  suspicion  and  post-accident 
tests. 

We  believe  that  following  this  course 
will  be  less  disadvantageous  to 
employers  than  some  commenters 
appear  to  believe.  There  is  no 
requirement  in  the  DOT  rules — and 
never  has  been — that  employers  buy 
their  own  EBT  for  every  conceivable 
location  in  which  a  reasonable 
suspicion  or  post-accident  test  could 
occur,  including  every  company  facility 
or  location.  We  expect  that  companies 
may  m,ove  EBTs  around  from  facility  to 
facility  for  scheduled  tests  such  as  pre- 
emplovTnent  and  random  tests.  For  the 
non-scheduled  reasonable  suspicion 
and  post-accident  tests,  we  expect 
employers  to  take  reasonable  steps  to 
ensure  coverage.  We  recognize  that  tests 
vdll  not  be  able  to  be  completed  in  some 
instances.  That  is  why.  for  example,  the 
reasonable  suspicion  and  post-accident 
testing  provisions  of  the  alcohol  rules 
issued  by  the  operating  administrations 
on  February  15,  1994,  tell  employers  to 
discontinue  attempts  at  testing  after 
eight  hours  but  require  them  to  keep  a 
record  explaining  the  inability  to 
conduct  the  test. 

Consortia  and  third-party  service 
providers  can  often  provide  both  more 
economical  service  and  wider  coverage 
than  employers  would  find  possible  on 
their  own.  Reimbursable  agreements 
among  employers,  even  across  various 
industries,  could  make  EBT  and  BAT 
services  available  in  locations  where  a 
single  employer  would  not  have 
coverage.  The  operating  administrations 
will  also  provide  guidance  and  work 
with  their  employers  to  ensure 
appropriate  coverage  by  employers. 
Finally,  the  Department  recognizes  that 
there  will  be  some  situations  in  which 
the  best  good  faith  efforts  on  the  part  of 
an  employer  (as  distinct  from  an 
abdication  of  the  effort)  cannot  result  in 
a  test  being  completed.  That  is,  we 
acknowledge  and  accept  the  fact  that 
there  will  be  some  "missed"  tests. 

The  Department's  judgment  on  this 
issue  is  based,  to  a  considerable  extent. 
on  the  premise  that  there  will  not  be 
excessive  numbers  of  "missed"  tests. 
This  premise,  while  based  on  a  logical 
view  of  how  our  program  will  work,  is 
not,  at  this  stage,  based  on  hard  data. 
This  is  becatise  the  alcohol  testing 
program  has  not  begun  yet,  so  there  is 
little  data  on  which  we  can  rely.  (That 
is,  the  first  MIS  reports  for  alcohol  are 
not  due  until  March  15, 1996.  The  first 
MIS  reports  for  drugs  are  not  due  until 


March  15. 1995.  so  we  do  not  even  have 
comprehensive  data  yet  for  drug  testing 
in  most  of  the  affected  industries  which 
might  serve  as  a  basis  for  inferences 
about  the  alcohol  testing  program.)  For 
this  reason,  the  Department  is 
modifying  an  existing  regulatory 
requirement  to  generate  relevant  data. 

All  the  operating  administration 
alcohol  testing  regulations  include  a 
requirement  for  employers  to  prepare 
and  maintain  on  file  a  record  of  when 
a  post-accident  or  reasonable  suspicion 
test  is  not  administered  within  eight 
hours.  At  this  point,  the  employer  must 
stop  attempts  to  administer  the  test. 
This  is,  in  other  words,  an  existing 
requirement  to  document  a  "missed" 
test  and  the  reasons  for  it.  This 
requirement  applies  to  all  covered 
ernployers. 

For  a  three-year  period  beginning 
January  1. 1995.  the  Department  will 
require  those  employers  who  transmit 
an  MIS  report  to  the  Department  to 
transmit  a  copy  of  these  records  along 
with  their  MIS  report.  They  should  be 
sent  to  the  same  address  as  MIS  reports 
are  sent  jfor  the  operating  administration 
involved.  Reports  should  be  sent  to  the 
operating  administration  only  at  the 
time  that  MIS  reports  are  sent.  That  is. 
the  employer  should  send  a  year's  worth 
of  reports  (a  separate  report  for  each 
"missed  test")  to  the  operating 
administration  at  one  time.  Employers 
should  not  send  reports  concerning  tests 
which  are  conducted  within  the  8-hour 
period,  only  concerning  tests  that  are 
not  conducted  because  more  than  8 
hours  have  passed  since  the  triggering 
event.  (The  existing  rules  also  require 
employers  to  document  when  a 
reasonable  suspicion  or  post-accident 
test  caimot  be  conducted  within  two 
hoiu^.  This  requirement  remains  in 
effect,  but  employers  are  not  required  to 
report  to  DOT  concerning  tests  that  are 
conducted  more  than  two  but  less  than 
eight  hours  after  the  triggering  event. 
This  is  because  such  tests,  while 
perhaps  of  diminished  value,  are  not 
truly  "missed  tests.") 

Tne  rule  specifies  the  information  that 
would  be  part  of  the  records.  The 
required  information  is  the  following: 

(1)  Type  of  test.  Is  the  test  a 
reasonable  suspicion  or  post-accident 
test?  (This  information  is  not  required 
from  railroad  employers,  since  FRA  has 
always  conducted  post-accident  blood 
tests  and  does  not  conduct  post-accident 
breath  alcohol  testing  parallel  to  that 
conducted  under  other  operating 
administrations'  rules.  All  "missed 
tests"  under  the  FRA  rule  would  be 
reasonable  suspicion  tests.) 

(2)  Triggering  event.  What  was  the 
date,  time  and  location  of  the  accident 
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or  supervisor's  determination  of 
reasonable  suspicion  that  led  to  the 
requirement  for  the  test? 

(3)  Employ  cattery.  What  type  of 
safetv-sensitive  function  was  the 
employee  performing?  hi  responding  to 
this  item,  employers  should  use  the 
employee  categories  listed  in  each  of  the 
operating  administrations'  regulations 
(e.g..  in  mass  transit,  operator  of  a 
revenue  service  vehicle,  operator  of  a 
non-revenue  service  vehicle,  controller/ 
dispatcher,  maintenance  personnel, 
security  personnel).  These  regulatory 
categories,  rather  than  the  employer's 
job  title  for  the  individual,  should  be 
used  for  this  purpose.  Under  no 
cimunstances  should  the  employee's 
name  or  other  identifying  information 
be  provided.  (This  information  is  not 
required  in  reports  to  FHWA.  since  all 
FHWA-covered  personnel  are  drivers.) 

(4)  Explanation.  The  reasonCs)  the  test 
could  not  be  completed  within  8  hours. 
That  is.  what  prevented  the  employer 
from  conducting  the  test  within  this 
time  period  using  breath  testing? 

(5)  Possible  Use  of  Blood.  If  Wood 
testing  would  have  been  available  to 
complete  the  test  within  eight  hours,  the 
record  would  include  the  name, 
address,  and  telephone  number  of  the 
testing  site  at  which  blood  testing  could 
have  occurred.  (This  information  will 
help  the  Department  to  estimate  the 
frequency  of  situations  in  which  blood 
testing  would  have  been  available  where 
breath  testing  is  not.) 

The  Department  will  analyze  these 
reports  (which,  since  they  concern  1995. 
1996.  and  1997.  will  include  three 
years'  data  for  large  employers  and  two 
years'  data  for  small  employers)  in  1998. 
We  will  revisit,  at  that  time,  the  issue  of 
whether  there  are  sufficient  numbers  of 
post-accident  and  reasonable  suspicion 
testing  occasions  which  are  missed  by 
breath  testing  and  could  be  captiued  by 
blood  testing  to  make  the  addition  of 
blood  testing  (or  some  other,  new 
technology)  a  worthwhile  step.  While 
this  data  collection  requirement  is  a 
response  to  the  issues  raised  by  the 
NPRM.  and  is  a  logical  outgrowth  of  oiu 
consideration  of  those  issues  and  the 
comments  on  them,  it  was  not  itself 
specifically  proposed  in  that  document. 
Therefore,  we  are  asking  for  comment 
on  the  reporting  requirement.  Because 
we  believe  it  is  important  to  be  in  a 
position  to  have  responded  to  comments 
on  the  reporting  requirement  before 
January  1. 1995.  when  alcohol  testing 
begins  and  records  of  missed  tests 
would  need  to  start  being  kept  for  the 
reports  that  are  due  March  15. 1996.  we 
have  established  a  45-day.  raUier  than  a 
60-day.  comment  period  on  the 
reporting  requirement.  This  opportunity 


for  comm  mt  concerns  only  the 
reporting  -equirement  itself,  and  not  the 
underlyin  ;  decision  to  withdraw  the 
proposal  1 9  allow  blood  testing. 
Comment  t  on  that  decision  will  be 
considered  as  outside  the  scope  of  this 
request  (ck  comments. 

Regulatoiir  Analyses  and  Notices 

The  De]  lartment  has  determined  that 
this  rule  i  i  a  significant  rule  for 
purposes  i  if  Executive  Order  12886  and 
the  Depar  ment's  Regulatory  Policies 
and  Proce  lures.  While  it  makes  only 
small  cha  iges  to  the  Department's 
existing  afcohol  testing  requirements,  it 
pertains  t<j  a  Department-wide 
regulatorj^program,  and  has  been 
reviewed  |y  all  concerned  Departmental 
offices  and  the  Office  of  Management  ' 
and  Budget  (OMB).  The  costs  and 
benefits  of  alcohol  testing  were  fiiUy 
analyzed  ds  part  of  the  final  rules  issued 
February  15. 1994.  Because  the  rule 
does  impose  a  new  reporting 
requirement,  we  have  submitted  this 
requirement  to  OMB  for  review  under 
the  Fapenjork  Reduction  Act.  The  new 
reporting  i  squirement  will  not  be 
effective  u  itil  OMB  has  approved  it. 
DOT  will  I  tublish  a  Federal  Register 
notice  whin  OMB  approves  the 
requirement. 

Under  tQe  Regulatory  Flexibility  Act. 
the  Department  certifies  that  the 
requirements  imposed  by  this  rule  will 
i|Ot  have  a^gnificant  economic  effect 
on  a  substantial  number  of  small 
entities.  Tl^ere  are  not  sufficient 
Fedei^sni  impacts  to  warrant  a 
Federalisn^  assessment  imder  Executive 
Order  1261 

List  of  Sul 

14CFRPakl21 

Air  earn  irs.  Air  transportation. 
Aircraft.  A  rcraft  pilots.  Airmen. 
Airplanes,  \lcohol.  Alcoholism, 
Aviation  si  fety.  Pilots.  Safety. 
Transporte  ion. 

49CFRPat\199 

Alcohol  testing.  Drug  testing.  Pipeline 
safety.  Recordkeeping  and  reporting. 

49CFRPat'219 

Alcohol  j  nd  drug  abuse.  Railroad 
safety.  Repi  .rting  and  recordkeeping 
requiremen  ts. 

49  CFR  Par  382 

Alcohol  1  >sting.  Controlled  substances 
testing.  Hig  iways  and  roads,  Highway 
safety,  Mot(  ir  carriers.  Motor  vehicle 
safety. 

49  CFR  Pop  654 

Alcohol  t  $sting.  Grant  programs— 
transportati  >n.  Mass  transit.  Reporting 


?id  recordkeeping  requiremenu,  Safisty. 
ransportation. 

Issued  this  22nd  day  of  November.  1994. 
at  Washington.  D.C. 
Moitiiiier  L.  Domiejr. 
Deputy  Secretary. 
David  R.  Hinson, 

Administrator,  Federal  Aviation 
Administration. 

DJLShanna, 

Administrator,  Research  and  Special 
Programs  Administration. 
S.MarkLiiidsey, 

Acting  Deputy  Administrator,  Federal 
Railroad  Administration. 
Rodney  E.  Slater, 

Administrator,  Federal  Highway 
Administration. 

Gordon  J.  Unloa, 

Administrator.  Federal  Transit 
Administration. 

For  the  reasons  set  forth  in  the 
preamble.  Uie  Department  of    , 
Transportation  amends  14  CFR  Part  121. 
49  CFR  Part  199.  49  CFR  Part  219,  49 
CFR  Part  382.  and  49  CFR  Part  654.  as 
follows: 

14  CFR  CHAPTER  I 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG.  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  Part  121 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  1354(a),  1355. 
1356, 1357.  1401, 1421-1430. 1485.  and 
1502. 

2.  In  Appendix  J  to  Part  121. 
paragraph  ni.  B.  2.  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b).  to  read  as  follows: 

Appendix  J  to  Part  121— Alcohol 
Misuse  Prevention  Program 


m.  Tests  Required 


B.  Post-accident 

•        •        •        •        • 

2.  (a)*  •  • 

(b)  For  the  years  stated  in  this  paragraph, 
employers  wiio  submit  MIS  reports  shall 
submit  to  the  FAA  each  record  of  a  test 
required  by  this  section  that  is  not  completed 
within  8  hours.  The  employer's  records  of 
tests  that  are  not  completed  within  8  hours 
shall  be  submiUed  to  the  FAA  by  March  15. 
1996;  March  15, 1997;  and  March  15, 1998: 
for  calendar  years  1995. 1996,  and  1997, 
respectively.  Employers  shall  append  these 
records  to  their  MIS  submissions.  Each 
record  shall  include  the  following  i 

information:  i 
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(i)  Type  of  test  (reasonable  suspicion/post- 
accident); 

(ii)  Triggering  event  (Including  date,  time, 
and  location); 

(iii)  Employee  category  (do  not  include 
employee  name  or  other  identifying 
information); 

(iv)  Reason(s)  test  could  not  be  completed 
within  8  hours;  and 

(v)  If  blood  alcohol  testing  could  have  been 
completed  within  eight  hours,  the  name, 
address,  and  telephone  number  of  the  testing 
site  where  blood  testing  could  have  occiured. 

•  •         •         •         • 

3.  In  Appendix  J  to  Part  121, 
paragraph  III  D.  4.  is  amended  by 
designating  the  existing  paragraphs  (b) 
and  (c)  as  paragraphs  (c)  and  (d), 
respectively,  and  adding  a  new 
paragraph  (b),  to  read  as  follows: 
***** 

in.  Tests  Required 

•  *         •  •         • 

D.  Reasonable  suspicion  testing 

***** 

4.  •   •   • 

(b)  For  the  years  stated  in  this  paragraph, 
employers  who  submit  MIS  reports  shall 
submit  to  the  FAA  each  record  of  a  test 
required  by  this  section  that  is  not  completed 
within  8  hours.  The  employer's  records  of 
tests  that  are  not  completed  within  8  hours 
shall  be  submitted  to  the  FAA  by  March  15, 
1996:  March  15, 1997;  and  March  15. 1998; 
for  calendar  years  1995, 1996,  and  1997, 
respectively.  Employers  shall  append  these 
records  to  their  MIS  submissions.  Each 
record  shall  include  the  following 
information: 

(i)  Type  of  test  (reasonable  suspicion/post- 
accident); 

(ii)  Triggering  event  (including  date,  time, 
and  location); 

(iii)  Employee  category  (do  not  include 
employee  name  or  other  identifying 
information); 

(iv)  Reason(s)  test  could  not  be  completed 
within  8  hours;  and 

(v)  If  blood  alcohol  testing  could  have  been 
completed  within  eight  hours,  the  name, 
address,  and  telephone  number  of  the  testing 
site  where  blood  testing  could  have  occurred. 


49  CFR  CHAPTER  I 

PART  199-DRU6  AND  ALCOHOL 
TESTING 

4.  The  authority  citation  for  Part  199 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C  60101  et  seq.;  49  CFR 
f.53. 

5.  Section  199.225  is  amended  by 
designating  the  existing  text  of 
paragraph  (a)(2)  as  paragraph  (a)(2)(i) 
and  adding  a  new  paragraph  (a)  (2)  (ii), 
to  read  as  follows: 

f  199.225   Altohol  tests  required. 

•        •        •        •        • 

(a)  Post-accident.  •  •  • 


(2Ki)*  •  • 

(ii)  For  the  years  stated  in  this 
paragraph,  employers  who  submit  KflS 
reports  shall  submit  to  RSPA  each 
record  of  a  test  required  by  this  section 
that  is  not  completed  within  8  hours. 
The  employer's  records  of  tests  that 
could  not  be  completed  within  8  hours 
shall  be  submitted  to  RSPA  by  March 
15, 1996;  March  15, 1997;  and  March 
15, 1998;  for  calendar  years  1995, 1996, 
and  1997,  respectively.  Employers  shall 
append  these  records  to  their  MIS 
submissions.  Each  record  shall  include 
the  following  information: 

(A)  Type  of  test  (reasonable 
suspicion/post-accident); 

(B)  Triggering  event  (including  date, 
time,  and  location); 

(C)  Employee  category  (do  not  include 
employee  name  or  other  identifying 
information); 

(D)  Reason(s)  test  could  not  be 
completed  within  8  hours;  and 

(E)  If  blood  alcohol  testing  could  have 
been  completed  within  eight  hours,  the 
name,  address,  and  telephone  number  of 
the  testing  site  where  blood  testing 
could  have  occiured. 


6.  Section  199.225  is  amended  by 
designating  the  text  of  paragraphs 
(b)(4)(ii)  and  (b)(4)(iii)  as  paragraphs 
(b)(4)(iii)  and  (b)(4)(iv),  respectively, 
and  adding  a  new  paragraph  (b)(4)(ii),  to 
read  as  follows: 

•  •        •        •        • 

(b)  Reasonable  Suspicion  Testing. 

•  •  • 

(4)*   •  • 

(ii)  For  the  years  stated  in  this 
paragraph,  employers  who  submit  MIS 
reports  shall  submit  to  RSPA  each 
record  of  a  test  required  by  this  section 
that  is  not  completed  within  8  hours. 
The  employer's  records  of  tests  that 
could  not  be  completed  within  8  hours 
shall  be  submitted  to  RSPA  by  March 
15. 1996;  March  15, 1997;  and  March 
15, 1998;  for  calendar  years  1995, 1996, 
and  1997,  respectively.  Employers  shall 
append  these  records  to  their  MIS 
submissions.  Each  record  shall  include 
the  following  information: 

(A)  Type  of  test  (reasonable 
suspicion/post-accident); 

(B)  Triggering  event  (including  date, 
time,  and  location); 

(C)  Employee  category  (do  not  include 
employee  name  or  other  identifying 
information); 

(D)  Reason(s)  test  could  not  be 
completed  within  8  hours:  and 

(E)  If  blood  alcohol  testing  could  have 
been  completed  within  eight  hours,  the 
name,  address,  and  telephone  number  of 
the  testing  site  where  blood  testing 
could  have  occurred. 


49  CFR  CHAPTER  n 

PART  219-CONTROL  OF  ALCOHOL 
AND  DRUG  USE 

7.  The  authority  citation  for  Part  219 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103, 20107,  20111, 
20112,  20113,  20140,  21301,  21304;  and  49 
CFR  1.49(m). 

9.  A  new  paragraph  (d)  is  added  to 
§  219.300,  to  read  as  follows: 

S  219.300    Mandstory  ressonabie  suaptekm 
testing. 

•        •        •        *        * 

(d)(1)  If  a  test  required  by  this  section 
is  not  administered  within  two  hours 
following  the  determination  under  this 
section,  the  railroad  shall  prepare  and 
maintain  on  file  a  record  stating  the 
reasons  the  test  was  not  properly 
administered.  If  a  test  required  by  this 
section  is  not  administered  within  eight 
hours  of  the  determination  under  this 
section,  the  railroad  shall  cease  attempts ' 
to  administer  an  alcohol  test  and  shall 
state  in  the  record  the  reasons  for  not 
administering  the  test.  Records  shall  be 
submitted  to  FRA  upon  request  of  the 
Administrator. 

(2)  For  the  years  stated  in  this 
paragraph,  employers  who  submit  MIS 
rejjorts  shall  submit  to  theFRA  each 
record  of  a  test  required  by  this  section 
that  is  not  completed  within  8  hours. 
The  employer's  records  of  tests  that  are 
not  completed  within  8  hours  shall  be 
submitted  to  the  FRA  by  March  15, 
1996;  March  15, 1997;  and  March  15, 
1998;  for  calendar  years  1995, 1996,  and 
1997,  respectively.  Employers  shall 
append  these  records  to  their  MIS 
submissions.  Each  record  shall  include 
the  following  information: 

(i)  Triggering  event  (including  date, 
time,  and  location); 

(ii)  Employee  category  (do  not  include 
employee  name  or  other  identifying 
information); 

(iii)  Reason(s)  test  could  not  be 
completed  within  8  hours;  and 

(iv)  If  blood  alcohol  testing  could 
have  been  completed  within  eight 
hours,  the  name,  address,  and  telephone 
number  of  the  testing  site  where  blood 
testing  could  have  occurred. 

$219,302    [Amended] 

10.  Section  219.302  is  amended  by 
removing  paragraph  (f). 

49  CFR  CHAPTER  IN 

PART  382-CONrROLLED 
SUBSTANCES  AND  ALCOHOL  USE 
AND  TESTING 

11.  The  authority  citation  for  49  CFR 
Part  382  continues  to  read  as  follows: 
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Audioritjr:  49  U.S.C  31136. 31301.  et  acq., 
31502:  and  49  CFR  1.48. 

12.  Section  382.303  is  ammded  by 
designating  the  existing  text  of 
paragraph  (b)(2)  as  paragraph  (b)(4)  and 
adding  new  paragraphs  (b)(2)  and  (b)(3), 
to  read  as  follows:  ' 

$382,303   Poet-accidant testing. 

*        *       •       *       • 

(b)*  ••(!)••  • 
(2)  For  the  years  stated  in  this 
paragraph,  employers  who  submit  MIS 
reports  shall  submit  to  the  FHWA  each 
record  of  a  test  required  by  this  section 
that  is  not  completed  within  8  hours. 
The  employer's  records  of  tests  that  are 
not  completed  within  8  hours  shall  be 
sulmutted  to  the  FHWA  by  March  15, 
1996;  March  15. 1997;  and  March  15. 
1998;  for  calendar  years  1995. 1996,  and 
1997.  respectively.  Employers  shall 
append  these  records  to  their  MIS 
submissions.  Each  record  shall  include 
the  following  information: 

(i)  Type  of  test  (reasonable  suspicion/ 
post-acddent); 

(ii)  Triggering  event  (including  date, 
time,  and  location); 

(iii)  Reason(s)  test  could  not  be 
completed  within  8  hours;  and 

(iv)  If  blood  alcohol  testing  could 
have  been  completed  within  eight 
-  hours,  the  name,  address,  and  telephone 
number  of  the  testing  site  where  blood 
testing  could  have  occurred. 

(3)  Records  of  tests  that  could  not  be 
completed  in  8  hours  shall  be  submitted 
to  the  FHWA  at  the  following  address: 
Attn.:  Alcohol  Testing  program.  Office 
of  Motor  Carrier  Standards  (HCS-1), 
Federal  Highway  Administration,  400 
Seventh  Street,  S.W..  VVashington.  DC 
20590. 


13.  Section  382.307  is  amended  by 
designating  the  existing  text  of 
paragraphs  (e)(2)  and  (e)(3)  as 
paragraphs  (e)(4)  and  (e)(5). 
respectively,  and  adding  new 
paragraphs  (e)(2)  and  (e)(3).  to  read  as 
follows: 

§  382.307    Reasonable  suspicion  testing. 

(e)*  »  • 

(2)  For  the  years  stated  in  this 
paragraph,  employers  who  submit  MIS 
reports  shall  submit  to  the  FHWA  each 
record  of  a  test  required  by  this  section 
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that  is  nol  completed  within  8  hours. 
The  empl  ayer's  records  of  tests  that 
could  not  be  completed  within  8  hours 
shall  be  « ibmitted  to  the  FHWA  by 
March  15,  1996;  March  15, 1997;  and 
March  15,  1998;  for  calendar  years  1995, 
1996,  and  1997,  respectively.  Employers 
shall  app<  nd  these  records  to  their  MIS 
submissio  as.  Each  record  shall  include 
the  f(^ow  infi  information: 

(i)  Type  of  test  (reasonable  suspicion/ 
post-acdc  ent); 

(ii)  Trig  ;ering  event  (including  date, 
time,  and  ocation); 

(iii)  Rea  !on(s)  test  could  not  be 
completec  within  8  hours;  and 

(iv)  If  blbod  alcohol  testing  could 
have  beenjcompleted  within  eight 
hours,  thejname,  address,  and  telephone 
number  o^the  testing  site  where  bjood 
testing  could  have  occtured. 

(3)  Records  of  tests  that  could  not  be 
completed  in  8  hours  shall  be  submitted 
to  the  FH\  J  A  at  the  following  address: 
Attn:  Alco  lol  Testing  Program,  Office  of 
Motor  Can  ier  Standards  (HCS-1), 
Federal  Hi  jhway  Administration,  400 
Seventh  Si  reet,  SW.,  Washington,  DC 
20590.       ^ 


49CFRCHi  PTERVI 


OP 
MISUSE  IN  TRANSIT 


PART  6544-PREVENTION 

ALCOHOL 

OPERATIONS 

14.  The  Authority  citation  for  49  CFR 
Part  654  is  revised  to  read  as  follows: 

Authorityj  49  U.S.C.  5331;  49  CFR  1.51. 

15.  Sectibn  654.33  is  amended  by 
designating  the  existing  text  of 
paragraph  }o)  as  paragraph  (b)(1)  and 
adding  a  n«w  paragraph  (b)(2).  to  read 
as  follows: : 

S  654.33    Pist-accident  testing. 
•        •        i        *        • 

(b)(1)  •  J  • 

(2)  For  tUB  years  stated  in  this 
paragraph,  the  employer  shall  submit  to 
the  FTA  each  record  of  a  test  required 
by  this  sect  on  that  is  not  completed 
within  8  he  urs.  The  employer's  records 
of  tests  that  could  not  be  completed 
within  8  ha  Lu^  shall  be  submitted  to  the 
FTA  by  Ma  ch  15. 1996;  March  15. 
1997;  and  h  arch  15. 1998;  for  calendar 
years  1995,  1996.  and  1997. 
respectively  .  Employers  shall  append 
these  recon  s  to  their  MIS  submissions. 


Each  record  shall  include  the  following 
information: 

(i)  "Type  of  test  (reasonable  suspicion/ 
post-accident); 

(ii)  Triggering  event  (including  date, 
time,  and  location); 

(iii)  Employee  category  (do  not 
include  employee  name  or  other 
identifying  information); 

(iv)  Reason(s)  test  could  not  be 
completed  within  8  hours;  and 

(v)  If  blood  alcohol  testing  could  have 
been  completed  within  eight  hours,  the 
name,  address,  and  telephone  number  of 
the  testing  site  where  blood  testing 
could  have  occurred. 
•        •        »        »        » 

16.  Secticxi  654.37  is  amended  by 
designating  the  existing  text  of 
paragraphs  (d)(2)  and  (d)(3)  as 
paragraphs  (d)(3)  and  (d)(4), 
respectively,  and  adding  a  new 
paragraph  (d)(2);  to  read  as  follows: 

$654.37    Reasonable  suspicion  testing. 

(d)*  •  • 

(2)  For  the  years  stated  in  this 
paragraph,  the  employer  shall  submit  to 
the  FTA  each  record  of  a  test  required 
by  this  section  that  is  not  completed 
within  8  hours.  The  employer's  records 
of  tests  that  could  not  be  completed 
within  b^^/ms  shall  be  submitted  to  the 
FTA  by  March  15. 1996;  March  15. 
1997;  and  March  15. 1998;  for  calendar 
years  1995, 1996,  and  1997. 
respectively.  Employers  shall  append 
these  records  to  their  MIS  submissions. 
Each  record  shall  include  the  following 
information: 

(i)  Type  of  test  (reasonable  suspicion/ 
post-accident); 

(ii)  Triggering  event  (including  date, 
time,  and  location); 

(iii)  Employee  tategory  (do  not 
include  employee  name  or  other 
identifying  information); 

(iv)  Reason(s)  test  could  not  be 
completed  within  8  hours;  and 

(v)  If  blood  alcohol  testing  could  have 
been  completed  within  eight  hours,  the 
name,  address,  and  telephone  number  of 
the  testing  site  where  blood  testing 
could  have  occurred. 

[PR  Doc.  94-29643  Filed  11-29-94;  12:03 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  199 

[Docket  No.  PS-128,  Amdt  Mo.  199-10] 

RIN  2137-AC21 

Alcohol  Misuse  Prevention  Program 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACnOM:  Response  to  petition  for 
reconsideration  and  request  for 
clariflcation;  Final  rule. 


SUMMARY:  This  action  responds  to  a 
petition  for  reconsideration  and  request 
for  clarification  of  a  final  rule, 
published  February  15, 1994  (59  FR 
7426).  requiring  operators  of  gas. 
hazardous  liquid,  and  carbon  dioxide 
pipelines  and  liquefied  natural  gas 
facilities  subject  to  the  pipeline  safety 
regulations  to  implement  alcohol 
misuse  prevention  programs  for 
employees  who  perform  certain  safety- 
sensitive  functions.  The  petition  for 
reconsideration  is  granted  in  part  and 
denied  in  part,  for  the  reasons  set  forth 
below. 

EFFECTIVE  DATE:  January  1, 1995. 
FOR  FUfTTHER  INFORMATION  CONTACT: 
Mary  M.  Crouter,  Special  Counsel, 
Office  of  the  Chief  Counsel,  RSPA,  DOT, 
400  Seventh  Street.  SW.,  Washington, 
DC  20590-0001  (202-366-4400)  or  the 
RSPA  Dockets  Unit,  (202)  36&-4453.  for 
copies  of  this  final  rule  or  other  material 
in  the  docket. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  15, 1994.  RSPA 
published  a  final  rule  (59  FR  7426)  to 
require  operators  of  gas.  hazardous 
liquid,  and  carbon  dioxide  pipelines 
and  liquefied  natural  gas  (LNG) 
facilities,  who  are  subject  to  49  CFR  part 
192. 193.  or  195.  to  implement  alcohol 
misuse  prevention  programs  for 
employees  who  perform  certain  covered 
functions.  On  March  15, 1994.  RSPA 
received  a  Joint  Petition  for 
Reconsideration  and  Request  for 
Clarification  (Jt.  Pet.)  of  the  final  rule 
from  the  American  Gas  Association  and 
the  Interstate  Natural  Gas  Association  of 
America  (Petitioners).  Discussion  of  the 
issues  and  RSPA's  responses  follow 

1.  RSPA  Should  Stay  the  Effective  Date 
of  the  Final  Rule  on  Alcohol  Misuse 
Prevention  Programs  Until  RSPA  Issues 
Final  Rules  in  Currently  Pending 
Rulemaking  Proceedings 

The  Petitioners  noted  that,  in  addition 
to  the  alcohol  misuse  rules,  DOT  also 
published  two  proposed  rules  on  the 
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use  of  alo  thol  screening  devices  and  the 
use  of  bio  )d  alcohol  tests  in  post- 
accident  I  nd  reasonable  syspicion 
situations  when  an  evidential  breath 
testing  de  dee  (EBT)  is  not  reasonably 
available. 

The  Pel  tioners  request  that  RSPA 
stay  impl(  mentation  of  the  alcohol 
misuse  ru|e  until  such  time  as  CKDT 
issues  finil  regulations  concerning 
screeningjdevices  and  blood  tests.  The 
Petitioners  contend  that  delaying 
implemeif  ation  of  the  final  rule  does 
not  presei  t  a  safety  issue  because  the 
type  of  al(  ohol  testing  required  by  the 
rule  (e.g..  )ost-accident.  reasonable 
suspicion  is  already  performed  by  most 
natural  ga  >  utilities  and  pipeline 
operators. 

The  Pet  tioners  note  that  the  proposal 
on  altema  e  screening  devices  would 
allow  emj  loyers  to  use  them  to 
determine  the  presence  of  alcohol  and 
then  perfc  rm  confirmation  tests  using 
approved  iBTs.  With  regard  to  the 
proposed  iile  on  blood  testing,  the 
Petitioner  note  that  the  rule  would 
allow  bloqd  tests  in  post-accident  and 
reasonable  suspicion  situations  where 
operators  tnay  not  have  reasonable 
access  to  an  EBT.  The  Petitioners  are 
concerned  that,  to  comply  with  the 
current  fidal  rule,  operators  will  have  to 
purchase  IBTs  and  train  operators,  or 
enter  into  contractual  agreements  for 
testing  witi  EBTs,  only  to  learn  that 
DOT  has  now  issued  a  rule  authorizing 
blood  testiig.  The  Petitioners  are 
concerned  that  pipeline  operators  will 
unnecessarily  spend  thousands  of 
dollars  to  comply  with  a  rule  that  may 
soon  be  re  rised.  In  addition.  Petitioners 
request  thi  t,  since  pipeline  operators  are 
not  requin  d  to  conduct  pre- 
employme  it  or  random  alcohol  testing. 
RSPA  shoi  lid  allow  blood  testing  as  an 
unqualifie  1  alternative  to  EBTs.  The 
Petitionen  state  that  in  the  pipeline 
industry,  \  .'here  many  employees  are 
located  at  Jemote  sites,  there  will  be 
numerous  situations  where  operators 
will  not  bd  able  to  transport  quickly  an 
employee  jo  a  testing  facility  or  have  a 
breath  alcdhol  technician  and 
equipment  readily  available.  Moreover, 
the  Petitioters  contend  that  mandating 
the  use  of  :BTs  will  significantly  add  to 
the  costs  o '  carrying  out  alcohol 
prevention  programs,  in  terms  of 
procuring  fiew  equipment,  developing 
training  manuals,  and  instructing 
employees  on  their  use.  even  though 
there  exist!  a  real  possibility  thnat 
operators  1  rill  be  unable  to  use  the 
-devices  in  :he  majority  of  testing 
situations. 

The  Peti  ioners  note  that  the  Omnibus 
Transports  ;ion  Employee  Testing  Act  of 
1991  did  n  Jt  apply  to  the  pipeline 


industry,  and  therefore  RSPA  is  not 
constrained  by  the  Act  in  promulgating 
alcohol  regulations.  The  Petitioners  also 
note  that  DOT's  regulations  attempt  to 
protect  employees  from  the  invasiveness 
of  blood  testing,  by  requiring  the  use  of 
EBTs.  Petitioners  contend,  however, 
that  the  need  for  protection  is  most 
necessary  in  a  random  test,  where  the 
employee  has  done  nothing  to  warrant 
being  singled  out  for  testing.  In  contrast. 
Petitioners  state  that,  in  the  case  of  a 
post-accident  or  reasonable  suspicion 
test,  employee  protection  "is 
counterbalanced  by  the  need  to 
establish  if  alcohol  use  is  a  threat  to 
safety  or  has  played  a  role  in  an 
accident."  (Jt.  Pet.  at  8). 

RSPA  Response.  RSPA  is  denying  the 
Petitioners'  request.  DOT's  alcohol 
testing  regulations  are  based  on  the 
concept  that  evidential  breath  testing  is 
the  preferred  method  of  testing  for  the 
presence  of  alcohol.  The  reasons 
underlying  the  decision  to  select  breath 
testing  were  discussed  at  some  length  in 
the  Common  Preamble  (59  FR  7315). 
Evidential  breath  testing  devices  are 
reliable.and  highly  accurate  at  detecting 
even  low  alcohol  concentrations,  and 
their  use  is  possible  in  all  transportation 
settings  because  they  are  portable.  The 
devices  have  been  in  use  a  long  time, 
and  all  States  accept  EBT  results  as 
reliable  evidence  of  an  individual's 
violation  of  a  law  establishing  a  perse 
prohibited  blood  alcohol  concentration, 
as  long  as  the  devices  are  properly 
calibrated  and  operated  by  trained 
personnel.  As  important,  EBTs  provide 
an  immediate  confirmed  result,  which 
enables  the  immediate  removal  of  an 
employee  who  has  misused  alcohol. 

In  contrast,  blood  alcohol  testing  is 
invasive,  does  not  provide  an  immediate 
result,  and  requires  extensive  sample 
collection,  shipping,  and  laboratory 
analysis  procedures  to  implement.  The 
NPRM  on  blood  testing  proposed  to 
allow  blood  testing  only  in  a  limited  set 
of  circumstances  where  an  EBT  is  not 
readily  available.  As  stated  in  the 
preamble  to  the  NPRM. 

IBIecause  of  its  greater  invasiveness  and 
because  it  does  not  produce  an  immediate 
result,  the  use  of  blood  alcohol  testing  is 
intended  to  be  used  only  in  those  reasonable 
suspicion  and  post-accident  testing 
circumstances  where  it  is  not  practicable  to 
use  breath  testing.  Blood  alcohol  testing  is 
not  intended,  under  the  proposal,  to  be  an 
equal  alternative  method  that  an  employer 
can  choose  as  a  matter  of  preference. 
59  FR  7367.  ^, 

Regardless  of  whether  the  blood 
testing  proposal  is  adopted,  we  believe 
that  the  pipeline  industry  must  make 
reasonable  efforts  to  arrange  for  the  use 
of  a  sufficient  number  of  EBTs  to 
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conduct  reasonable  suspicion  and  post- 
accident  testing.  Pipeline  operators  may 
arrange  for  the  use  of  EBTs  through 
purchase,  lease,  or  contract  with  a 
consortium  or  other  third-party 
provider.  An  operator  need  not 
purchase  EBTs.  but  can  make 
arrangements  with  a  third  party 
provider  for  those  relatively  few 
reasonable  suspicion  or  post-accident 
tests  that  may  need  to  be  conducted. 
RSPA's  experience  with  drug  testing  is 
that  fewer  than  3%  of  the  total  tests 
conducted  have  been  in  post-accident 
and  reasonable  suspicion  situations. 

We  do  not  expect  an  operator  to 
arrange  for  an  EBT  at  every  possible 
testing  location,  but  an  operator  can 
certainly  arrange  for  EBTs  in  locations 
where  substantial  numbers  of 
employees  are  concentrated,  and  at  any  7 
locations  where  accident  or  leak  history 
suggests  the  neetl  for  an  EBT.  Large 
operators  (those  with  more  than  50 
covered  employees)  should  not 
encounter  difficulty  in  arranging  for  the 
use  of  EBTs  by  the  January  1, 1995 
compliance  date.  EBTs  are  readily 
available  for  purchase  from  several 
manufacturers,  and  the  inventory  of- 
EBTs  is  sufficient  to  enable  most 
manufacturers  to  ship  EBTs  in  five  to 
ten  days.  In  addition  to  inventory,  there 
is  sufficient  production  capacity  to 
manufacture  approximately  7.500  new 
units  each  month.  The  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  has  issued  final  Model 
Specifications  for  the  performance  and 
testing  of  alcohol  screening  devices 
(August  2. 1994;  59  FR  39382).  and  will 
soon  publish  a  Conforming  Products 
List  (CPL)  identifying  devices  that  meet 
the  Model  Specifications.  The  CPL  is 
expected  to  include  several  preliminary 
breath  testing  devices  (PBTs)  and  at 
least  one  saliva  device. 

Pipeline  operators  were  advised  of  the 
final  alcohol  rule  on  February  15. 1994. 
allowing  them  almost  one  year  (for  large 
operators)  and  almost  two  years  (for 
small  operators)  to  make  preparations 
for  compliance  with  their  respective 
January  1. 1995.  and  January  1. 1996 
dates.  Issuance  of  this  decision  on  the 
petition  for  reconsideration  should 
resolve  any  remaining  uncertainty  and 
provide  sufficient  time  for  operators  to 
achieve  compliance  by  the  respective 
compliance  dates. 

2.  RSPA  Should  aarify  Its  Position  on 
Dual  Modal  Coverage 

The  Petitioners  contend  that  the 
RSPA  filial  rule  does  not  make  clear  the 
status  of  employees  who  may  be  subiect 
to  both  the  RSPA  and  the  Federal 
Highway  Administration  (FHWA)  rules. 
The  Petitioners  state  that  the  Common 


Preamble  to  the  DOT  final  rules  (59  FR 
7301.  7377)  "specifically  includes  the 
example  of  an  employee  that  is  a 
pipeline  worker  and  holds  a  commercial. 
drivers  license."  (Jt.  Pet.  at  8).  The 
Petitioners  state  that  the  Common 
Preamble  states  that,  based  upon  an 
employee's  major  job  function,  an 
employer  may  designate  an  employee  as 
either  a  pipeline  employee  or  a  driver 
for  purposes  of  random  alcohol  testing. 
(59  FR  7337).  Petitioners  contend  that 
DOT  employees  have  made 
contradictory  statements  regarding  this 
issue,  and  urge  RSPA  to  clarify  that 
employees  who  perform  pipeline 
functions  the  majority  of  the  time, 
would  not  have  to  be  t^sted  under  the 
FHWA  rules. 

RSPA  Response.  RSPA  is  granting  the 
request  to  clarify  this  issue,  but  is 
denying  the  Petitioners'  request  to 
classify  an  employee,  for  testing 
purposes,  solely  by  the  percentage  of 
time  the  employee  spends  performing 
pipeline  fonctions.  Therefore,  no  change 
to  the  rule  itself  is  necessary. 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  (Omnibus 
Act)  amended  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986  (now 
codified  in  49  tJ.S.C.  31306)  to  require 
that  all  drivers  of  commercial  motor 
vehicles  (CMVs)  who  are  required  to 
obtain  commercial  driver's  licenses 
(CDLs),  be  subject  to  testing  for  the 
illegal  use  of  alcohol  and  controlled 
substances. 

Therefore,  a  pipeline  employee  who  is 
required  by  his  or  her  employer  (a 
pipeline  operator)  to  hold  a  CDL  as  a 
condition  of  employment,  and  who  is 
required  to  be  available  to  drive  a  CMV 
as  part  of  his  or  her  job,  is  subject  to  the 
FHWA  rules,  including  random  testing. 
This  requirement  applies  regardless  of 
the  amount  of  time  that  the  employee 
actually  drives  a  CMV  or  performs  other 
safety-sensitive  duties  as  defined  in  the 
FHWA  regulations  under  49  CFR  part 
382  (e.g..  loading/unloading  vehicles, 
waiting  to  be  dispatched,  performing 
vehicle  inspections).  The  timing  of  any 
random  test,  howevor,  does  depend 
upon  when  the  employee  is  performing 
that  driving  function.  The  employee 
may  be  subject  to  random  alcohol 
testing  under  the  FHWA  rules  at  any 
time  just  before,  during,  or  just  after 
driving  a  CMV.  If  a  pipeline  employee 
may  be  called  upon  to  drive  a  CMV  at 
any  time  during  the  woric  week,  then  the 
employee  is  subject  to  random  testing  at 
any  time  during  the  employee's 
scheduled  wrork  shift.  If.  however,  the 
employee  is  called  upon  to  drive  a  CMV 
only  two  days  a  week  (e.g.,  Monday  and 
Friday),  then  the  employee  is  only 


subject  to  random  testing  on  those  two 
days. 

In  addition.  49  U.S.C.  31306  requires 
that  a  driver  required  to  obtain  a  CDL 
must  be  subject  to  pre-eraployment/pre- 
duty  testing.  Therefore,  a  pipeline 
employee  who  is  required  to  obtain  a 
CDL  as  a  condition  of  emplo>Tnent,  and 
who  is  required  to  be  available  to  drive 
a  CMV,  is^ubject  to  pre-employment/ 
pre-duty  testing  under  the  FHWA  rules. 
Requirements  for  pre-employment/pre- 
duty  testing  under  the  FHWA  rules  are 
contained  in  49  CFR  382.301. 

With  respect  to  post-accident  and 
reasonable  suspicion  testing,  an 
employee  is  subject  to  testing  w  hile 
performing  either  pipeline  or  driving 
functions.  If  an  employee  is  involved  in 
accident  while  driving  a  CMV.  then  the 
operator  should  look  to  the  FHWA  rules 
(49  CFR  390.5)  to  determine  whether  the 
accident  is  one  that  requires  testing. 
Similarly,  if  an  employee  is  involved  in 
an  accident  while  performing  a  covered 
pipeline  function,  the  definition  of  an 
accident  in  section  199.205  applies. 

Conversely,  a  pipiehne  employee  who 
is  not  required  by  his  or  her  employer 
(a  pipeline  operator)  to  hold  a  CDL  as 
a  condition  of  employment  and  does  not 
drive  a  CMV  as  part  of  his  or  her  job. 
is  not  subject  to  testing  under  the 
FHWA  rules. 

5.  RSPA  Should  Clarify  That  Operators 
Are  Only  Responsible  for  Preventing 
Employees  From  Driving  Company 
Vehicles 

The  Petitioners  state  that  the 
"Background  Material"  accompanying 
the  49  CFR  part  40  final  regulations 
states  that  employees  testing  posjjjve  for 
alcohol  "should  not  drive."  (59  FR^ 
7340.  7346).  Petitioners  contend  that 
enforcing  a  broad  prohibition  on  driving 
raises  serious  legal  questions.  The 
Petitioners  request  that  DOT  clarify  that 
the  employer's  responsibility  extends 
only  to  limiting  employees  from  driving 
company  vehicles  or  for  company 
purposes,  and  that  employers  should 
not  be  responsible  for  policing  the 
actions  of  an  employee  after  he  or  she 
has  tested  positive. 

RSPA  Response.  RSPA  is  granting  the 
Petitioners'  request  to  clarify  this  issue. 
The  preamble  to  the  49  CFR  part  40 
regulations  states  that  the  DOT  alcohol 
testing  form  includes  a  statement,  to  be 
signed  by  the  employee,  that  persons 
who  test  positive  should  not  drive  or 
perform  other  safety-sensitive  functions. 
(59  FR  7346).  The  requirement  to  sign 
the  statement  applies  to  the  employee, 
not  to  the  employer.  The  statement  in 
the  preamble  that  employers  have  a 
responsibility,  as  part  of  their  alcohol 
education  for  employees,  to  emphasize 
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that  employees  must  cease  perfonning 
safety-sen.sitive  functions  if  they  test 
positive  does  not  mean  that  employers 
must  police  the  private  conduct  of 
einployees  who  test  positive. 

The  employer's  specific  responsibility 
is  set  forth  in  49  CFR  199.215  and 
199.237,  which  provide  that  an  operator 
may  not  permit  a  covered  employee 
who  has  an  alcohol  concentration  of 
0.02  or  greater  to  perform  or  continue  to 
perform  covered  hinctions  until  certain 
requirements  are  met.  An  operator  may 
not  permit  such  an  employee,  for 
example,  to  drive  a  CMV  or  perform  a 
pipeline  safety  function.  The  rules  do 
not  require  an  operator  to  prohibit  an 
employee  Jrom  driving  his  or  her  own 
vehicle  after  having  tested  positive. 
However,  under  49  CFR  199.239.  an 
operator  has  an  ebligation  to  promulgate 
a  policy  on  the  misuse  of  alcohol, 
including  providing  educational 
materials  to  employees  concerning  the 
effects  of  alcohol  misuse  on  an 
individual's  health,  work,  and  personal 
life.  Such  materials  frequently  include 
information  advising  on  the  dangers  of 
driving  while  under  the  influence  of 
alcohol.  Therefore,  no  change  to  the  rule 
is  necessar>'. 

4.  RSPA  Should  Clarify  That  Operators 
Are  Not  Responsible  for  the  Storage  of 
EBT  Devices 

The  Petitioners  state  that  the  DOT 
regulations  in  49  CFR  40.55(c)  require 
that  employers  store  EBTs  in  a  secure 
space.  The  Petitioners  contend  that  it 
will  often  be  the  case  that  EBTs  will  not 
be  in  the  control  of  the  employer,  but 
will  be  maintained  by  hospitals, 
contractors,  and  consortiums.  Where 
testing  devices  are  in  the  possession  of 
others,  the  Petitioners  contend, 
employers  will  have  limited  ability  to 
control  maintenance  and  operation  of 
the  devices.  The  Petitioners  maintain 
that  all  that  reasonably  can  be  required 
of  employers  is  that  they  contractually 
require  third  parties  to  abide  by  the 
regulations.  The  Petitioners  contend 
that,  as  for  emergency  personnel  and 
hospitals,  employers  obviously  cannot 
be  required  to  monitor  their  operations. 

RSPA  Response.  Section  40.55(c) 
stipulates  that  when  the  employer  is  not 
using  the  EBT  at  an  alcohol  testing  site, 
the  employer  shall  store  the  EBT  in  a 
secure  space.  This  provision  plainly  is 
directed  to  those  situations  when  the 
employer  is  conducting  the  testing, 
either  directly  or  through  a  contract 
with  a  third  party  provider.  If  the 
employer  is  conducting  the  testing,  then 
the  employer  must  se<;ure  the  EBT  when 
it  is  not  in  use.  If  the  employer  is 
conducting  testing  through  a  contractor, 
then  the  contract  must  provide  that  the 


contract  )r  will  secure  the  EBT  when  it 
is  not  in  use.  Therefore,  no  change  to 
>i        i_  s  necessary. 

Should  Clarify  That  Operators 
May  Coi  ibine  Drug  and  Alcohol 
Training  Requirements 

The  P(  titioners  state  that  the  Common 
Preambl^  indicates  that  employers  may 
combine  their  alcohol  and  drug  training 
programs  for  supervisors,  for  a  total  time 
of  two  hiurs.  The  Petitioners  contend 
that  mu*  of  the  information  pertaining 
to  detecting  alcohol  and  drug  abuse  will 
overlap,  pnd  it  is  not  necessary  to 
require  a  two-hour  training  session.  The 
Petitions  rs  urge  DOT  to  clarify  that 
employee's  need  only  providecombined 
training  tn  drugs  and  alcohol  for  one 
hour. 

RSPA  Response.  RSPA  is  denying  the 
Petitions  rs'  request.  The  Common 
Preambh  cleariy  provides  that 
"lejmplo  y^ers  are  free  to  combine 
supervisor  training  for  alcohol  misuse 
detectiori  with  the  comparable  training 
for  drug  i  ise  detection  currently  * 
required  )y  the  OA  drug  testing  rules  for 
a  total  of  two  hours  to  minimize  costs 
and  incoivenience."  (59  FR  7334).  The 
Petition's  did  not  provide  any 
justificat  on  for  reducing  the 
supervisj  ry  training  to  a  total  of  one 
hour  for  oth  drugs  and  alcohol,  other 
than  to  SI  ggest  that  "much  of  the 
informati  Jn  *  *   •  will  overlap."  (Jt. 
Pet.  at  11  .  Ahhough  some  of  the 
symptom  i  of  drug  and  alcohol  use  may 
be  simila  ,  the  symptoms  vary  widely 
dependin  }  on  the  type  and  quantity  of 
the  substi  nee  ingested.  Many 
comment  irs  recommended  that 
additiona  supervisory  training  on 
alcohol  njisuse  (more  than  one  hour)  be 
required,  and  many  employers 
voluntariK'  offer  recurrent  or  follow-up 
training  ti  i  ensure  that  supervisors  have 
sufficient  awareness  of  the  indicators  of 
alcohol  ai  d  drug  use.  Therefore,  RSPA 
is  retainir  g  the  requirement  that 
operators  must  provide  a  minimum  of 
one  hour  >f  supervisory  training  for 
drug  use  4nd  one  hour  for  alcohol 
misuse,  wliich  may  be  combined  into  a 
single  tw(  -hour  training  period. 
Accordinj  ly,  no  change  to  the  rule  is 
necessary 

6.  RSPA  S  hould  Clarify  Its  Position  on 
Follow-Uf  Tests  for  Alcohol  and  Drugs 

The  Pet  tinners  state  that  the  RSPA 
regulation  5  in  49  CFR  199.225(d)(1) 
require  folow-up  alcohol  tests  in 
certain  situations,  but  do  not  address 
whether  it  is  appropriate  for  a  substance 
abuse  professional  (SAP)  also  to  require 
follow-up  drug  tests,  when  an 
individual  also  shows  signs  of  drug 
abu.se.  The  Petitioners  point  out  that  the 


Common  Preamble,  however,  indicates 
that  the  rules  will  permit  an  employer 
to  conduct  follow-up  drug  tests,  if  the 
SAP  suspects  drug  involvement.  The 
Petitioners  request  that  RSPA  clarify 
that  the  authority  in  the  Common 
Preamble  also  extends  to  RSPA 
operators. 

RSPA  Response.  RSPA  is  granting  the 
Petitioners'  request  to  clarify  this  issue. 
Section  199.225(d)(1)  provides  that 
follow-up  testing  shall  be  conducted  in 
adcprdance  with  the  provisions  of 
§  I99.243(b)(2)(ii).  This  reference  is  in 
error,  and  should  be  to 
§  1^9.243(c)(2)(ii),  which  provides  that 
follow-up  testing  may  include  testing 
for  drugs,  as  directed  by  the  SAP,  to  be 
performed  in  accordance  with  49  CFR 
pari  40.  RSPA  is  amending 
§  199.225(d)(1)  to  include  the  correct 
reference. 

* 

7.  RSPA  Should  Clarify  That  Companies 
Are  Not  Responsible  for  Ensuring 
Contractor  Compliance  With  the  Final 
Rule 

The  Petitioners  contend  that  operators 
should  not  be  responsible  for  ensuring 
that  contractors  comply  with  the  alcohol 
misuse  program.  (Jt.  Pet.  at  11).  The 
Petitioners  contend  that  the  monitoring 
responsibility  for  contractor  employees 
is  highly  impracticable  and  difficult  to 
achieve,  particularly  for  small  operators 
who  rely  on  many  contractors,  and  may 
enter  into  contracts  at  short  notice.  The 
Petitioners  assert  that  there  are  practical 
problems  in  monitoring  transient 
workers,  or  in  knowing  which  particular 
contract  employees  will  perform  certain 
jobs.  The  Petitioners  state  that 
contractors  "are  used  predominantly  for 
construction,  and  almost  never  for 
operations.  Therefore,  it  is  difficult  to 
envision  circumstances  where  po.st- 
accident  testing  would  be  required  for 
contractors."  (Jt.  Pet.  at  12).  The 
Petitioners  assert  that  "for  cause" 
testing  is  also  unnecessary,  because 
currently  when  an  operator  suspects  a 
contractor  employee  is  alcohol- 
impaired,  the  contractor  is  ordered  to 
remove  the  employee.  The  Petitioners 
therefore  contend  that  requiring 
operators  to  oversee  or  manage  a 
detailed  alcohol  compliance  program  for 
contractors  is  an  inefficient  use  of 
resources  and  an  unnecessary  burden, 
given  that  the  only  testing  that  is  likely 
to  be  carried  out  is  "for  cause"  testing, 
which  is  already  handled  adequately  by 
operator/contractor  agreements. 

RSPA  Response.  RSPA  is  denying  the 
Petitioners'  request.  RSPA's 
longstanding  and  oft-stated  position  on 
this  issue  is  that  a  pipeline  operator 
who  chooses  to  perform  safety-sensitive 
functions  by  using  contractors  is  held 
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responsible  for  compliance  with  the 
Pipeline  Safety  Regulations  just  as  if  the 
operator's  own  employees  were 
perfonning  the  work  (54  FR  51747, 
December  18. 1989;  57  FR  59714. 
December  15, 1992).  The  proper 
performance  of  a  safety-sensitive 
function  should  not  be  dependent  on 
the  individual's  direct  or  indirect 
employment  relationship  with  the 
operator.  Furthermore,  the  alcohol  rules 
are  limited  to  persons  performing 
covered  functions,  i.e.,  operation, 
maintenance,  and  emergency  response 
functions  that  are  regulated  by  49  CFR 
parts  192. 193,  or  195  and  performed  on 
a  pipeline  or  liquefied  natural  gas 
facility.  Covered  functions  do  not 
include  clerical,  truck  driving, 
accounting,  or  other  functions  not 
covered  by  parts  192. 193,  or  195  (49 
CFR  199.205). 

The  Petitioners  themselves  note  that 
contractors  are  used  predominantly  for 
construction  (which  generally  is  not  a 
covered  function),  are  almost  never  used 
for  operations,  and,  therefore,  post- 
accident  testing  for  contractors  would 
be  rare.  By  this  same  reasoning, 
contractors  would  only  rarely  be  subject 
to  reasonable  suspicion  testing,  i.e.. 
when  perfonning  covered  functions.  If 
the  Petitioners  are  correct  that  few 
contractor  employees  will  be  performing 
covered  functions,  then  there  should  be 
a  very  minimal  burden  on  operators.  If 
a  contractor  does  not  perform  covered 
functions,  then  no  operator  monitoring 
will  be  required. 

In  those  instances  where  a  contractor 
employee  is  perfonning  a  covered 
function,  RSPA  is  not  persuaded  that 
the  employee  should  be  removed, 
without  a  test,  because  the  operator 
suspects  that  the  employee  is  alcohol- 
impaired.  If  the  operator  has  the 
opportunity  to  observe  the  employee 
and  determines  that  reasonable 
suspicion  exists  that  the  employee  is 
impaired,  the  employee  must  be  tested. 

Although  an  operator  may  choose, 
under  §  199.245.  to  allow  a  contractor  to 
carry  out  the  required  alcohol  testing, 
training,  and  education,  the  operator 
may  ilnd  that  it  is  simpler  and  more 
cost-effective  to  assume  that 
responsibility  directly.  Unlike  random 
and  pre-employment  testing,  which 
involve  large  numbers  of  tests,  post- 
accident  and  reasonable  suspicion 
testing  should  result  in  relatively  few 
tests.  RSPA's  experience  with  drug 
testing  is  that  fewer  than  3%  of  the  total 
tests  conducted  have  been  in  post- 
accident  and  reasonable  suspicion 
situations.  Regardless  of  whether  it 
employs  contractors,  an  operator  must 
have  an  alcohol  misuse  plan,  provide 
educational  materials  to  its  employees, 


train  supervisors,  and  be  prepared  to 
conduct  tests.  An  operator  could  make 
copies  of  its  educational  materials 
available  to  contractor  employees,  use 
trained  supervisors  to  observe 
contractor  employees  who  are 
performing  safety-sensitive  functions, 
and  test  contractor  employees  in  those 
few  instances  when  testing  is  required. 
The  arguments  advanced  by  the 
Petitioners  do  not  demonstrate  that  the 
requirement  to  ensure  contractor 
compliance  with  the  alcohol  rule  is 
unduly  bimlensome,  impractical,  or 
uimecessary.  Therefore,  RSPA  is 
retaining  the  requirement  that  the 
operator  is  responsible  for  ensuring  that 
employees  who  perform  covered 
functions  for  the  operator,  whether 
directly  or  by  contract,  are  subject  to  the 
requirements  of  the  RSPA  rule. 
Accordingly,  no  change  to  the  rule  is 
necessary. 

8.  RSPA  Should  Clarify  That  Operators 
May  Continue  To  Remove  an  Employee 
Without  Conducting  a  Test 

The  Petitioners  state  that  inany 
operators  currently  remove  a  safety- 
sensitive  employee  &t>m  the  job, 
without  performing  an  alcohol  test,  who 
is  suspected  of  being  alcohol-impaired. 
The  Petitioners  urge  RSPA  to  amend  the 
final  rule  and  allow  employers  to 
continue  this  practice  as  long  as  the 
employee  is  made  aware  that  the 
employer  is  relying  on  company  policy 
or  a  labor  agreement  and  not  the  DOT 
regulations,  for  the  authority  to  remove 
the  employee.  The  Petitioners  contend 
that  if  the  employee  is  not  allowed  to 
return  to  the  job  unless  the  other  DOT 
requirements  are  met,  such  as 
evaluation  by  a  SAP  and  follovv-up 
testing,  then  the  operator  should  be 
permitted  to  remove  an  employee 
without  performing  an  alcohol  test.  The 
Petitioners  suggested  that,  for  reporting 
purposes,  operators  should  be  required 
to  notify  DOT  of  those  employees  who 
were  not  tested,  but  nonetheless 
removed  bom  the  job,  counseled  in 
alcohol  counseling  programs,  or 
dismissed. 

RSPA  Response.  RSPA  is  denying  the 
Petitioners'  request.  Section  199.225(b) 
requires  each  operator  to  require  an 
employee  to  submit  to  an  alcohol  test 
when  the  operator  has  reasonable 
suspicion  to  believe  that  the  employee 
has  violated  the  prohibitions  in  the" 
alcohol  misuse  rule  (e.g.,  has  an  alcohol 
concentration  of  0.04  or  greater,  or  has 
used  alcohol  while  performing  covered 
functions).  Section  199.225(b)(4)(ii) 
provides  that,  notwithstanding  the 
absence  of  a  reasonable  suspicion  test, 
an  operator  shall  not  allow  an  employee 
to  perform  covered  functions  while  the 


employee  appears  to  be  under  the 
influence  of  or  impaired  by  alcohol, 
until  eight  hours  have  passed  or  the 
employee  has  been  tested  and  has  a 
result  below  0.02.  As  discussed  in  the 
Common  Preamble  (59  FR  7328).  an 
employer  w4io  observes  an  employee 
exhibiting  the  appearance  of  alcohol 
misuse,  must  test  that  employee. 
However,  "when  it  is  infeasible  or 
impossible  to  conduct  a  reasonable 
suspicion  test  in  a  timely  manner  (e.g., 
an  EBT  is  unavailable  or  broken),  the 
employee  is  not  permitted  to  perform 
safety-sensitive  hmctions  for  eight  houre 
(or  until  obtaining  a  result  below  0.02 
on  a  test  if  an  EBT  subsequently 
becomes  available  within  the  8-hour 
period)." 

Section  199.225(b)(4)(Ui)  specifies 
that,  except  as  provided  in 
§199.225(b)(4)(u)  (i.e..  removal  from 
covered  fiuctions  for  eight  hours  or 
until  a  test  resuh  of  below  0.02).  "no 
operator  shall  take  any  action  under  (the 
,  RSPA  alcohol  misuse  rule]  against  an 
nnployee  based  solely  on  the 
employee's  behavior  and  appearance,  in 
the  absence  of  an  alcohol  test.  This  does 
not  prohibit  an  operator  with  the 
authority  independent  of  this  [rule] 
from  taking  any  action  otherwise 
consistent  with  law."  Under  the  RSPA 
rule,  an  operator  is  required  to  test  an 
employee  when  the  operator  has  reason 
to  believe  the  employee  is  under  the 
influence  of  or  impaired  by  alcohol,  or 
has  violated  any  other  prohibition  in  the 
RSPA  rule.  The  operator  may  not  simply 
remove  the  employee  without 
conducting  a  test,  unless  conducting  a 
test  is  physically  impossible  because  the 
employee  is  in  a  remote  location  or  the 
only  available  EBT  is  broken.  In  such  a 
situation,  where  a  test  cannot  be 
conducted,  the  operator  must  ensure 
that  the  employee  does  not  perform  any 
covered  functions  for  eight  hours  or 
until  a  test  result  of  below  0.02  is 
obtained,  whichever  comes  first.  The 
operator  may  take  no  other  action 
against  the  employee  under  authority  of 
the  RSPA  rule.  If  the  operator  wishes  to 
take  additional  action  under  its  own 
authority,  it  may  do  so,  but  it  must 
conduct  reasonable  suspicicm  testing  in 
accordance  with  the  RSPA  rule. 

As  explained  in  the  preamble  to  the 
RSPA  final  rule  (59  FR  7427).  RSPA  will 
monitor  the  data  that  we  receive  from 
post-accident  and  reasonable  suspicion 
tests  to  determine  if  further  action  is 
warranted.  Alcohol  misuse  is  a  problem 
in  society  generally,  and  it  is  reasonable 
to  expect  that  the  pipeline  industry  is 
not  immune  from  that  problem.  Testing 
is  vital  to  determine  the  extent  of  any 
problem,  and  the  resulting  data  is 
necessary  to  evaluate  the  alcohol  misuse 
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program  and  develop  more  effective 
strategies  for  eliminating  aicohol 
misuse.  Accordingly,  no  change  to  the 
rule  is  necessary. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Although  the  February  15, 1994 
alcohol  misuse  final  rule^as 
significant,  this  document  is  not 
significant  because  it  merely  clarifies 
the  February  15  rule  and  makes  no 
substantive  changes  to  the  rule  text. 
Therefore,  this  dociunent  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  under  section  3(0  of 
Executive  Order  12866,  and  is  not 
considered  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  A  regulatory  evaluation 
prepared  for  the  February  15, 1994  final 
rule  is  available  for  review  in  the 
docket.  ^ 

Paperwork  Reduction  Act 

This  docimient  does  not  contain  any 
new  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act. 


Regulaiory  Flexibility  Act 

This  locument  merely  clarifies  the 
final  ni  e  published  on  February  15, 
1994. 1  lerefore,  I  certify  under  Section 
605  of  I  he  Regulatory  Flexibility  Act  (5 
U.S.C.)  that  this  action  will  not  have  a 
signific  mt  economic  impact  on  a 
substaE  tial  number  of  small  entities. 

Executi  ve  Order  12612 

This  iction  will  not  have  substantial 
direct  ejffects  on  states,  on  the 
relatioi^hip  between  the  Federal 
Govemtnent  and  the  states,  or  on  the 
distribution  of  power  and 
respon&bilities  among  the  various 
levels  dr  Government.  Therefore,  RSPA 
has  detfrmined  that  this  action  does  not 
have  su  Bcient  federalism  implications 
to  warn  nt  preparation  of  a  Federalism 
Assessi  lent. 

List  of !  iubjects  in  49  CFR  Part  199 

Alcolol  testing.  Drug  testing/Pipeline 
safety,  Recordkeeping  and  reporting. 

In  consideration  of  the  foregoing, 
RSPA  is  amending  49  CFR  part  199  as 
follows 


PART 
TESTINS 


>RUQ  AND  ALCOHOL 


1.  Th  I  authority  citation  for  part  199 
is  revis4d  to  read  as  follows: 


Airtiiority:  49  U.S.C  60101  et  sea.;  49  CFR 
1.53. 

2.  Section  199.225  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

1199.225   Alcohol  tests  required. 

(d)  Follow-up  testing.  (1)  Following  a 
determination  under  §  199.243(b)  that  a 
covered  emploj'ee  is  in  need  of 
assistance  in  resolving  problems 
associated  with  alcohol  misuse,  each 
operator  shall  ensure  that  the  employee 
is  subject  to  unannoimced  follow-up 
alcohol  testing  as  directed  by  a 
substance  abuse  professional  in 
accordance  with  the  provisions  of 
§199.243(c)(2)(ii). 
•        •        •        •        • 

Issued  in  Washington,  DC  on  November  22, 
1994.  ^ 

D.K.  Sharma,     1 

Administrator,  Research  and  Special 
Programs  Administration. 

IFR  Doc.  94-29391  Filed  11-29-94: 12.03 
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DEPARTMENT  OF  EDUCATION 

Secondary  Education  and  Transitional 
Services  for  Youth  Wittt  Disabilities 
Program 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  priority. 

summary:  The  Secretary  of  Education 
proposes  to  establish  an  absolute 
priority  for  an  award  to  provide 
technical  assistance  to  improve  the 
transition  bom  school  to  work  and  other 
postsecondary  settings,  including 
assistance  to  State  and  local 
partnerships  that  are  responsible  for 
developing  and  implementing  School- 
to-Work  Opportunities  systems.  This 
proposed  priority  is  intended  to  provide 
technical  assistance  to  support  students 
with  disabilities,  including  those  with 
severe  disabilities,  in  a  wide  range  of 
school  to  work  experiences  and  promote 
their  successful  transition  to  a  variety  of 
postsecondary  settings.  The  Secretary 
also  proposes  selection  criteria  that  will 
be  applied  in  evaluating  applications 
submitted  for  this  competition. 
DATES:  Comments  must  be  received  on 
or  t>efore  January  3, 1995. 
ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Joseph  Clair,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Switzer 
Building,  Room  4622,  Washington,  D.C. 
Telephone:  (202)  205-9503.  (Internet 
address:  Sec_Trans@Bd.gov.). 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8:00  a.m.  and  8:00  p.m.. 
Eastern  time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  CK-er  the 
last  decade,  three  pieces  of  Federal 
legislation  have  been  enacted  that 
impact  on  the  transition  of  students 
with  disabilities  from  school  to 
postsecondary  settings,  including 
gainful  employment.  These  include 
amendments  to  the  Individuals  with 
Disabilities  Education  Act  (IDEA),  and 
the  Rehabilitation  Act  of  1973,  and  the 
School-to-Work  Opportunities  Act  of 
1994.  Each  piece  of  legislation  is 
described  below. 

The  Individuals  with  Disabilities 
Education  Act,  as  amended,  now 
requires  that  a  statement  of  needed 
transition  services  be  included  in  the 
individualized  education  program  (lEP) 
of  all  eligible  students  beginning  no 
later  than  age  16,  and  at  a  younger  age 
if  appropriate,  and  that  the  statement  of 
required  services  be  updated  on  an 
annual  basis.  20  U.S.C.  1401(a)(20)(D). 
Transition  services  are  denned  as  "a 


coordinated  set  of  activities  for  a 
student,  designed  within  an  outcome- 
oriented  process,  which  promotes 
movemei  it  &t)m  school  to  j^ost-school 
activities  *  *  •  and  shall  include 
instructii  in,  community  experiences,  the 
developi  jent  of  employment  and  other 
post-sch<  ol  adult  living  objectives,  and, 
when  ap  iropriate,  acquisition  of  diaily 
living  sk  lis  and  functional  vocational 
evaluatic  i."  20  U.S.C.  1401(a)(19). 

The  Re  labilitation  Act  now  requires 
the  State  Vocational  Rehabilitation 
program$  to  enter  into  formal 
interagency  cooperative  agreements 
with  edul»tion  officials  responsible  for 
the  provision  of  a  free  appropriate 
public  equcation  to  students  with 
disabilities  in  order  to  facilitate  the 
developiAent  and  accomplishment  of 
long  terni  rehabilitation  goals, 
intennediate  rehabilitation  objectives, 
and  goalsjand  objectives  to  enable 
students  ^ith  disabilities  to  live 
independbntly  before  leaving  the  school 
setting.  Sjate  vocational  rehabilitation 
plans  muit  address:  (i)  Provisions  for 
detennining  State  lead  agencies  and 
qualified  personnel  responsible  for 
transition  services;  (ii)  procedures  for 
outreach  |o  and  identification  of  youth 
in  need  of  such  services;  and  (iii)  a 
timeframf  for  evaluation  and  follow-up 
of  youth  ^ho  have  received  such 
:9  U.S.C.  721(a)(24). 
if  1994,  President  Clinton 
)  law  the  School-to-Work 
ities  Act  of  1994.  This  law, 
red  jointly  by  the  Departments 
of  Education  and  Labor,  establishes  a 
national  i  -amework  within  which  all 
States  can  create  statewide  School-to- 
Work  Op  ortunities  systems.  These 
systems  v  ill  be  designed  to  help  youth 
acquire  ti  e  knowledge,  skills,  abilities. 
and  labor  market  information  they  need 
to  make  a  smooth  and  effective 
transition  from  school  to  career-oriented 
work  and  ;o  further  education  and 
training. 

Under  t  le  School-to-Work 
Opportun  ties  Act  of  1994,  20  U.S.C. 
6101  et  se  }.,  States  and  local 
partnersh  ps  are  developing  and 
implemen  :ing  plans  for  school-to-work 
opportuni  ies  systems  that  will  provide 
opportuni  ies  for  all  students,  including 
those  with  disabilities,  to  prepare 
successful  ly  for  high-skill,  high-wage 
jobs  or  fur  iier  education  and  training. 
Any  stude  (it  who  completes  a  School-to- 
Work  Opp  ortunities  program  of  study 
will  receii  e:  (1)  A  high  school  diploma, 
(2)  a  certif  cate  or  diploma  recognizing 
one  or  twc  years  of  postsecondary 
education  if  appropriate,  and  (3)  a 
portable,  i  idustry-recognized  skill 
certificate  While  each  State  and  locality 
will  have    road  latitude  to  design  its 


services. 

InMayl 
signed  in^ 
Opporti 
administe 


own  system,  every  system  will  have 
common  core  components: 

•  Work-based  learning.  Providing 
students  with  a  planned  program  of  job 
training  and  work  experiences  in  a 
broad  range  of  tasks  in  an  occupational 
area,  as  well  as  workplace  mentoring. 

•  School-based  learning.  Including  a 
coherent  multi-year  sequence  of 
instruction^typically  including  at  least 
2  years  of  secondary  education  and  at 
least  1  or  2  years  of  postsecondary 
education— tied  to  occupational  skills 
standards  and  challenging  academic 
standards  such  as  those  established  by 
States  under  Goals  2000. 

•  Connecting  activities.  To  ensure 
coordination  of  the  work-  and  school- 
based  learning  components,  such  as 
providing  technical  assistance  in 
designing  work-based  learning, 
matching  students  with  employers' 
work-based  learning  opportunities,  and 
collecting  information  on  what  happens 
to  students  alter  they  complete  the 
program. 

Tnis  award  will  be  jointly  funded  in 
fiscal  year  1995  under  three  statutory 
authorities: 

(1)  The  Secondary  Education  and 
Transitional  Services  for  Youth  with 
Disabilities  Program  authorized  by 
section  626  of  the  Individuals  with 
Disabilities  Education  Act; 

(2)  Sections  202(b)(4)  and  (6)  of  the 
Rehabilitation  Act  of  1973;  and 

(3)  The  Cooperative  Demonstration 
Program  authorized  by  section  420A  of 
the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act  (the 
Perkins  Act).  In  fiscal  year  1996,  the 
award  will  include  funding  from  section 
311(d)  of  the  Rehabilitation  Act  of  1973. 
The  Secretary  has  determined  that  this 
joint  award  is  necessary  because  of  the 
need  to  provide  technical  assistance  to 
support  students  with  disabilities  in  a 
wide  range  of  school  to  work 
experiences  and  promote  their 
successful  transition  to  a  variety  of 
postsecondary  settings  including  gainful 
employment. 

The  funds  provided  under  the 
Cooperative  Demonstration  Program 
must  meet  the  cost-sharing  requirement 
of  section  420A(b)(2)  of  the  Perkins  Act 
implemented  by  34  CFR  426.30.  In  the 
first  year  of  the  project,  we  anticipate 
providing  $25,000  from  the  Cooperative 
Demonstration  program.  The  funds 
provided  under  section  311(d)  of  the 
Rehabilitation  Act  of  1973  must  be  used 
only  for  youth  with  severe  disabilities. 

In  the  application  notice,  we  will 
inform  potential  applicants  how  much 
funding  we  estimate  will  come  from 
each  program  for  fiscal  year  1995.  As 
noted  above,  we  anticipate  that  the 
source  and  amount  of  ftmding  will 
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change  in  future  years  and  will  notify 
the  grantee.  If  other  sources  of  funding 
are  added  that  would  result  in 
additional  requirements  in  a  future  year, 
the  Secretary  will  notify  the  grantee 
concerning  those  requirements. 

Proposed  Priority:  Accessing  School-to- 
Work  and  Postsecondary 
Environments — A  Technical  Assistance 
Effort 

Purpose 

The  purpose  of  this  technical 
assistance  project  is  to  improve  the 
skills  and  knowledge-base  bf  (1)  staff 
delivering  transitional  services  and  (2) 
School-to-Work  Opportunities  grantees 
to  assist  individuals  with  disabilities, 
including  those  witli  severe  disabilities, 
to  become  integrated  into  appropriate 
transition  programs  and  School-to-Work 
Opportunities  systems  established  at 
State  and  local  levels.  The  proposed 
project  must  provide  technical 
assistance  to  all  Office  of  Special 
Education  and  Rehabilitative  Services 
(OSERS)  transition  and  postsecondary 
education  projects  as  well  as  to  States 
funded  under  the  School-to-Work 
Opportunities  Act  to  eOsure  that  they 
provide  personnel  with  the  necessary 
training  to  acconunodate  and  support 
students  with  disabilities,  including 
those  with  severe  disabilities,  in  the 
transition  to  a  variety  of  postsecondary 
settings.  The  project  must  also 
disseminate  information  to  other 
interested  parties. 

Project  activities  must  include  the 
development  of  effective  practice 
information  on: 

(1)  Promoting  compliance  with 
transition  requirements  mandated  by 
Part  B  of  the  Individuals  with 
Disabilities  Education  Act.  the 
Rehabilitation  Act,  and  the  School-to- 
Work  Opportunities  Act; 

(2)  Hoping  students  with  disabilities, 
including  those  with  severe  disabilities, 
access  transition  programs  including 
those  supported  by  developing  School- 
to-Work  Opportunities  systems; 

(3)  Overcoming  administrative, 
attitudinal,  and  programmatic  barriers 
that  limit  the  planning  and 
implementation  of  effective  practices  for 
students  with  disabilities  in  transitional 
programs,  such  as  those  that  school 
personnel  can  use  to  encourage  and 
facilitate  extensive  student/parent 
involvement; 

(4)  W(^dng  with  statewide  Sdiool-to- 
Work  Opp<Htumties  systems,  in 
collaboration  with  activities  initiated  by 
the  State  Systems  Cor  Transition 
Services  projects,  to  help  students  with 
disabilities,  including  those  with  severe 
disabilities,  acquire  the  academic  and 


occupational  skills,  abilities,  and  labor 
market  information  they  need  to  make  a 
smooth  and  effective  transition  from 
school  to  career-oriented  work  or  to 
further  education  or  training; 

(5)  Building  on  and  enriching  current 
promising  programs  such  as  tech-prep 
education,  career  academies,  school-to- 
apprenticeship,  youth  apprenticeship, 
cooperative  education,  adult  education, 
adult  services,  and  business-education 
compacts; 

(6)  Facilitating  the  representation  of 
disability  interests  in  the  formation  of 
partnerships  among  secondary  and 
postsecondary  educational  institutions, 
private  and  public  employers,  labor 
organizations,  government,  conununity 
groups,  parents,  and  other  key  groups: 
and 

(7)  Ensuring  that  students  with 
disabilities,  including  those  with  severe 
disabilities,  are  provided  an  integrated 
array  of  learning  experiences  in  the 
classroom  and  at  the  worksite,  including 
appropriate  modification  of  curriculum, 
instructional  techniques,  equipment, 
and  the  work  envirormienr. 

The  Secretary  anticipates  funding  one 
cooperative  agreement  with  a  project 
period  of  up  to  60  months  subject  to  the 
requirements  of  34  CFR  75.2S3(a)  for 
continuation  awards.  In  making  the 
initial  award,  the  Secretary  will 
consider  the  extent  to  which  applicants 
provide  evidence  that  States  receiving 
SchooI-to-Work  Opportunities  grants  are 
likely  to  participate  in  the  training  and 
other  technical  assistance  activities 
provided  by  the  Technical  Assistance 
Project. 

The  Technical  Assistance  Project 
must  demonstrate  collaborative 
relationships  among  other  established 
and  relevant  school-to-work  and 
transitional  efforts,  including  entities 
that  will  be  involved  with  the  broader 
technical  assistance  efforts  of  the 
school-to-work  opportunities  initiative 
and  entities  which  have  assisted  in  the 
development  of  statewide  School-to- 
Work  Opportunities  systems. 
Procedures  to  promote  the  involvement 
of  students,  parents,  relevant 
employment  training  agencies  and  other 
providers  of  adult  services,  and 
members  of  underrepresented 
populations,  such  as  minorities,  women, 
and  disadvantaged  persons,  in  the 
proposed  project  must  be  clearly 
delineated. 

In  detennining  whether  to  continue 
this  technical  assistance  project  for  the 
third,  fourth,  and  fifth  years,  the 
Secretary,  in  addition  to  applying  the 
requiremenU  of  34  CFR  75.253(a).  will 
consider  the  recommendation  of  a 
review  team  consisting  of  three  experts 
selected  by  the  Secretary.  The  review. 


including  a  two-day  visit  to  the  project, 
is  to  be  performed  during  the  third 
quarter  of  the  second  year  and  must  be 
included  in  the  year's  evaluation 
required  imder  34  CFR  75.590.  Funds  to 
cover  costs  associated  with  the  services 
to  be  performed  by  the  review  team  are 
estimated  to  be  approximately  $4,000. 

Priority 

The  Technical  Assistance  Project 
considered  for  funding  under  this 
priority  must — 

(1)  Identify  proven  models, 
components  of  models,  or  exemplary 
practices  and  approaches  that  can 
successfully  support  and  accommodate 
students  with  disabilities,  including 
those  with  severe  disabilities,  in 
transition  from  school  to  employment 
and  other  postsecondary  enviroimients. 
including  information  from  model 
demonstration  transition  projects 
supported  by  all  programs  in  OSERS 
and  those  projects  supported  with  funds 
received  under  the  School-to-Work 
Opportunities  grants; 

(2)  Document  proven  and  exemplary 
transition  practices  and  approaches  for 
students  with  disabilities  by  collecting, 
analyzing,  and  reporting  a  variety  of 
descriptive  and  outcome  data,  including 
(a)  specific  information  on  the 
educational  settings,  the  students 
targeted  by  the  practices  and  approaches 
(e.g.,  age.  disability,  level  of  functioning 
and  membership  in  a  special 
population,  if  appropriate),  (b)  outcome 
data  for  the  students  who  are  the  focus 
of  these  practices  and  approaches:  and 
(c)  outcome  data  for  the  teachers, 
administrators,  and  other  service 
providers  involved  in  the  effort; 

(3)  Prepare,  field-test,  revise,  and 
publicize  user-friendly  documentation 
of  model  practices; 

(4)  Disseminate  information  on 
effective  practices  to  all  relevant . 
eudiences,  including  project  directors. 
policy  makers,  administrators, 
personnel  from  educational  agencies, 
community  leaders,  parents,  service 
providers,  grantees  under  the  School-to- 
Work  Opportunities  Act,  and  other 
interested  parties; 

(5)  Coordinate  a  network  among 
relevant  OSERS  transitional  efforts, 
specifically  research  and  model 
demonstration  projects,  technical 
assistance  entities,  and  clearinghouses. 
Coordination  activities  must  include  (a) 
the  analysis  of  research  and  model 
demonstration  project  designs  through 
progress  and  final  reports  describii^  the 
interventions  and  the  synthesis  of 
findings  across  competitions  to  identify 
eOsctive  practic&s.  (b)  the  provision  of 
logistical  support  for  an  annual  project 
dirndors'  meeting  for  all  OSERS- 
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sponsored  transition  and  postsecondary 
projects,  and  (c)  the  development  of  an 
annual  directory  of  these  projects; 

(6)  Maintain  a  comprehensive  library 
on  transition/school-to-work  best 
practices  for  students  with  disabilities, 
including  those  with  severe  disabilities, 
and  integrate  this  information  into  an 
on-line  electronic  bulletin  board/data 
base.  Users  must  be  able  to  locally 
access  this  bulletin  board/data  base  and 
download  selected  information  free  of 
charge; 

(7)  Provide  technical  assistance,  upon 
request,  to  States  receiving  School-to- 
Work  Opportunities  Development 
Grants.  If  requests  for  assistance  exceed 
the  project's  abihty  to  respond,  project 
staff  and  the  Federal  project  officer  will 
develop  a  priority  list  of  those  in  need 
of  assistance. 

(8J  Enter  into  agreements  with  States 
receiving  School-to-Work  Opportunities 
Implementation  Grants  to  develop 
technical  assistance  plans  that  address 
the  needs  of  students  with  disabilities, 
including  those  with  severe  disabilities. 
These  plans  must  be  based  on  the 
grantees'  identified  needs  for  the 
purposes  of  estaUishing  School-to-Work 
Opportunities  systems  in  collaboration 
with  activities  initiated  by  the  State 
Systems  for  Transition  Services  projects. 
This  assistance  must  include,  but  need 
not  be  limited  to,  providing  information 
on  successful  practices  in  training, 
teacher  instruction,  adaptation  of 
materials,  curriculum  development, 
recruitment,  and  evaluation; 

(9)  Provide  technical  assistance, 
training,  and  on-going  consultation 
based  on  agreements  developed  in 
paragraph  (8)  to  personnel  involved 
With  or  supported  \mder  the  technical 
assistance  efforts  of  the  Federal  School- 
to-Work  Opportunities  Initiative.  These 
efforts  may  take  on  many  different 
forms,  such  as  the  participation  in 
national  meetings,  one-on-one  State 
visits,  regional  sessions,  and  visits  to 
successful  School-to-Work 
Opportunities  systems.  The  training  and 
consultation  must  include  the  use  of 
materials  and  strategies  for  accessing, 
recruiting,  accommodating,  and 
supporting  students  with  disabihties, 
including  those  with  severe  disabihties, 
in  the  State  School-to- Work 
Opportunities  systems  developed  under 
the  Act; 

(10)  Assist  the  Departments  of 
Education  and  Labor  in  evaluating  the 
extent  to  which  students  with 
disabihties  have  access  to,  participate 
in,  and  benefit  from  the  range  of  School- 
to-Work  Opportunities  Systems  through 
the  analysis  of  data  from  State  and  local 
implementation.  This  effort  must  be 
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coordinated  with  the  evaluation 
activitie*  carried  out  under  the  Act; 

(11)  Id  years  2  and  4  of  the  grant, 
conductja  national  forum  in 
Washinflton,  DC  that  identifies 
persistei  it  problems,  proposes  solutions, 
and  resp  Dnds  to  emerging  issues  and 
trends  ii  providing  students  with 
disabilit  es  with  access  to  School-to- 
Work  Oi  portunities  systems.  Invited 
participt  nts  must  include,  but  not  be 
limited  1 3,  Development  and 
Impleme  ntation  grantees  under  the 
School-tt-Work  Opportimities  Act;  and 

(12)  Pttjvide  support  for  at  least  10 
graduate  students  annually  to  assist 


with  the 


provision  of  technical 


assistant  s  with  an  emphasis  on 
recruitin  5  students  from  traditionally 
underref  resented  populations. 

Selectioi  Criteria  for  Evaluating 
Applicat  ons 

Under  ihe  Accessing  School-to-Work 
and  Posti  econdary  Environments — A 
Technics  Assistance  Effort  competition, 
the  Secre  lary  proposes  to  use  the 
followini  selection  criteria.  These 
criteria  m  ere  taken  from  34  CFR  380.11 
(a)-<e)  an  d  380.13  (f)  and  (g). 

(a)  Phi  I  of  Operation.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including— 

(1)  Thd  extent  to  which  the  plan  of 
managen^nt  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project;  and 

(2)  Hov '  the  applicant  will  ensure  that 
project  pj  rticipants  who  are  otherwise 
eligible  t(  participate  are  selected 
without  r  sgard  to  race,  color,  national 
origin,  ge  ider,  age,  or  handicapping 
condition , 

(b)  Que  ^ity  of  key  personnel.  (15 
points)  (1  The  Secretary  reviews  each 
applicatidn  to  determine  the  quality  of 
key  persc^nel  the  applicant  plans  to  use 
on  the  priject,  including — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  Th^  time  that  each  person 
referred  to  in  paragraph  (b)(1)  (i)  and  (ii) 
of  this  sec  "ion  will  commit  to  the 
project;  ai  d 

(iv)  Hoyif  the  applicant,  as  part  of  its 
nondiscritiinatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  Ace,  color,  national  origin, 
gender,  agfe,  or  handicapping  condition. 

(2)  To  determine  personnel 
quahficatipns  under  paragraph  (b)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers-  - 


UMI 


(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quaUty  of  the  project. 

(c)  Budget  and  cost-effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which— 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  appUcation  to 
determine  the  quaUty  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation —  :    {' ' 

(1)  Are  appropriate  to  the  project;  and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (10  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including 
facilities,  equipment,  and  supplies. 

(f)  Evidence  of  need.  (10  points)  (1) 
The  Secretary  reviews  each  application 
to  assess  whether  the  need  for  the 
proposed  technical  assistance  has  been 
adequately  justified. 

(2)  The  Secretary  determines  the 
extent  to  which  the  application — 

(i)  Describes  the  technical  assistance 
needs  to  be  addressed  by  the  project; 

(ii)  Describes  how  the  apphcant 
identified  those  needs; 

(iii)  Describes  how  those  needs  will 
be  met  by  the  project;  and 

(iv)  Describes  the  benefits  to  be  gained 
by  meeting  those  needs. 

(g)  Project  design.  (40  points)  (1)  The 
Secretary  reviews  each  appUcation  to 
evaluate  the  quaUty  of  the  proposed 
technical  assistance  project  design. 

(2)  The  Secretary  determines  the 
extent  to  which — 

(i)  The  technical  assistance  objectives 
are  designed  to  meet  the  identified 
needs  and  are  clearly  defined, 
measurable,  and  achievable; 

(ii)  The  content  of  the  proposed 
technical  assistance  and  instructional 
approach  are  appropriate  for  the  project 
participants. 

(3)  The  Secretary  determines  the 
extent  to  which  each  appUcation 
provides  for — 

(i)  A  method  for  gaining  the 
participation  of  prospective  target 
populations  in  need  of  technical 
assistance; 

(ii)  Innovative  procedures  for 
disseminating  information  and 
imparting  skills  to  project  participants; 
and 


(iii)  Use  of  current  research  finding 
and  information  on  model  practices  in 
providing  the  technical  assistance. 

Eligible  Applicants 

Institutions  of  Higher  Education 
(IHEs),  State  educational  agencies 
(SEAs),  Local  educational  agencies 
(LEAs),  and  other  public  or  private  non- 
profit institutions  or  agencies. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority.  AU 


comments  submitted  in  response  to  this 
notice  wiU  be  available  for  pubUc 
inspection,  during  and  after  the 
comment  period,  330  C  Street  S.W.. 
Mary  Switzer  Building,  Room  4622, 
Washington.  D.C.,  between  the  hours  of 
8:00  a.m.  and  3:30  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Applicable  Program  Regulations 

34  CFR  Part  326  and  34  CFR  Part  426. 

Program  Authority:  20  U.S.C  1425. 20 
U.S.C  2420a.  2?  U.S.C.  761a(b)  (4)  and  (6). 


29  U.S.C.  777a(d).  and  section  430(b)  of  the 
General  Education  Provisions  Act  (GEPA)  as 
amended  by  sections  212(b)(1)  and  241  of  the 
Improving  America's  Schools  Act  of  1994. 
Pub.  L.  103-382,  October  20. 1994. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.158,  Secondary  Education  and 
Transitional  Services  for  Youth  with 
Disabilities  Program) 

Dated:  November  28. 1994. 
fudith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

IFR  Doc.  94-29641  Filed  12-1-94: 8:45  am) 
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summary:  On  October  23, 1992,  the 
Wild  Bird  Conservation  Act  (WBCA) 
was  signed  into  law,  the  purposes  of 
which  include  promoting  the 
conservation  of  exotic  birds  by:  ensuring 
that  all  imports  into  the  United  States  of 
species  of  exotic  birds  are  biologically 
sustainable  and  not  detrimental  to  the 
species;  ensiling  that  imported  birds 
are  not  subject  to  inhumane  treatment 
during  captxue  and  transport;  and 
assisting  wild  bird  conservation  and 
management  programs  in  countries  of 
origin.  This  final  rule  amends  the  final 
rule  published  by  the  Fish  and  Wildlife 
Service  (Service)  on  November  16, 1993, 
in  the  Federal  Register  (58  FR  60524), 
which  implements  the  prohibitions 
stipulated  in  the  WBCA  and  provides 
permit  requirements  and  procedures  for 
some  allowed  exemptions.  As  a  result  of 
a  lawsuit  filed  on  February  15, 1994  by 
tiie  Humane  Society  of  the  United  States 
and  Defenders  of  Wildlifie,  and  a 
resultant  District  Court  Order  that 
declared  a  portion  of  the  contested 
regulation  as  invaUd,  the  Service  hereby 
amends  50  CFR  15.11  (b)  and  (c).  Notice 
of  the  Court  Order  was  published  in  the 
Federal  Register  on  May  24, 1994  (59 
FR  26810).  Consistent  with  that  Court 
Order,  the  Service  announced  in  that 
Federal  Register  notice  that  all  exotic 
birds  in  listed  Appendix  III  of  The 
Convention  on  International  Trade  in 
Endangered  Species  (CITES)  are  covered 
by  the  automatic  import  moratorium  of 
the  WBCA,  regardless  of  their  country  of 
origin. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  the  December  2, 1994. 

FOR  FURTHER  WFORMATKJN  CONTACT:  Dr. 
Susan  S.  Lieberman,  U.  S.  Fish  and 
-  Wildlife  Service,  Office  of  Management 
Authority.  4401  N.  Fairfax  Drive.  Room 
420C.  Arlington.  VA  22203,  telephone 
(703)  358-2093. 

SUPPLEMENTARY  INFORMATION:  This  rule 
amends  50  CFR  15.11  (b)  and  (c)— 
Prohibitions,  of  the  final  rule  published 
in  the  Federal  Register,  November  16, 
1993  (58  FR  60524). 

In  the  final  rule  of  November  16, 
1993,  the  Service  interpreted  that 


^jPPen  iix  III  species  are  considered 
CITES-Iisted  species  for  the  purposes  of 
these  regulations  only  if  they  originate 
in  the  qountry  that  hsted  them  in 
Appendix  m.  The  Service  noted  that  the 
listing  bf  a  species  in  Appendix  m  is  a 
unilat^  action  by  a  particular  CITES 
Party,  t|iereby  requiring  CITES  permits 
and  implementation  of  CITES  permit 
issuanc  5  requirements  for  that  country 
only;  w  len  the  species  is  found  in 
coimtri  » that  did  not  list  it  in 
Appen<  ix  III,  only  a  certificate  of  origin 
is  requi  red,  stating  that  it  did  not 
originatJE  in  the  countiy  tiiat  listed  the 
species  in  Appendix  m.  Therefore, 
when  me  species  is  found  in  coimtries 
other  tiibn  where  hsted  in  Appendix  in, 
it  is  not|subject  to  the  same  level  of 
CITES  dontrols,  and  indeed  is  only 
listed  in  the  Appendices  to  assist  the 
listing  state  in  implementing  its 
domesti  legislation.  Based  on  its 
understanding  of  the  intent  of  Congress, 
the  Service  implemented  a  final  rule 
wherebv  Appendix  III  species  were 
subject  fc  the  automatic  import 
prohibitions  of  the  law,  only  if  they 
originati^d  in  the  listing  country. 
Otherwise,  they  would  be  subject  to  the 
discretionary  prohibitions  of  the  law. 
The  Hiimane  Society  of  the  United 
States  a4d  Defenders  of  Wildlife  brought 
a  civil  action  againsf  the  Secretary  of  the 
Interior  In  the  United  States  District 
Court  for  Uie  District  of  Columbia 
challen^g  that  part  of  50  CFR  15.11 
which  r*tricts  the  importation  of 
certain  Appendix  III  exotic  birds 
(Humank  Society  of  the  United  States  v. 
Babbitt,  tiv.  No.  94-0296,  D.D.C., 
March  2jj,  1994).  A  hearing  in  the 
Distiict  Ajurt  took  place  on  March  7, 
1994.  Pontiffs  argued  that  this 
provision,  which  was  adopted  through 
notice  and  comment  procedures, 
violates  t  le  language  of  the  Wild  Bird 
Conserva  tion  Act  of  1992.  They  sought 
relief  to  s  aspend  or  invalidate  the 
following  exception,  contained  in  the 
final  rula  to  the  prohibition  on 
importation  of  birds  fisted  in  the 
Convention's  appendices:  "This 
paragrapl  (b)  does  not  apply  to  an 
exotic  biild  species  listed  in  Appendix 
III  to  the  Convention  that  originated  in 
a  country!  Uiat  has  not  listed  the  species 
in  Appendix  III"  (50  CFR  15.11  (b)  (2)). 
Plaintiffs  trgued  that  this  provision 
violates  t|e  plain  language  of  the  Act, 
which  bats  the  importation  of  "any" 
species  lii  ted  in  "any"  appendix  to  the 
Conventii  m. 

On  Mai  :h  29, 1994,  U.S.  Disti-ict 
Judge  Lou  is  F.  Oberdorfer  found  the 
contested  regulation  to  be  invafid.  (This 
Court  Or(  BT  was  discussed  in  a  Notice 
in  the  F«  era]  Register  published  on 
May  24, 1  )94.]  Therefore,  the  Service 


hereby  amends  50  CFR  15.11  (b)  and  (c) 
to  comply  with  the  Court  Order.  The 
Service  mandates  that  all  bird  species 
listed  in  CITES  Appendix  HI  (in 
addition  to  those  in  Appendices  I  or  II), 
wherever  found,  cannot  be  imported 
into  the  U.S.  unless  they  are  either 
accompanied  by  an  import  permit 
issued  pursuant  to  Subpart  C  of  50  CFR 
Part  15,  or  they  are  included  in  an 
approved  list.  On  March  17, 1994,  the 
Service  published  in  the  Federal 
Register  (59  FR  12784)  a  proposed  rule 
that  would  estabhsh  those  approved 
lists.  This  final  rule  is  a  result  of  the 
Court  Order  discussed  in  the  Notice 
published  in  the  Federal  Register  on 
May  24, 1994.  and  is  adopted  through 
public  notice  and  comment  procedures. 
Therefore,  in  accordance  with  5  U.S.C. 
553(d)(3),  the  Service  has  determined 
that  good  cause,  as  reflected  by  the  final 
Court  Order,  exists  so  that  this  final  rule 
will  be  made  effective  upon  publication 
in  the  Federal  Register.  The  Service 
received  a  total  of  three  comments  on 
tile  proposed  rule  preceding  this  final 
rule  tiiat  was  published  in  the  Federal 
Register  on  June  3, 1994  (59  FR  28826). 
One  commenter  endorsed  the  proposed 
ruling.  One  commenter  supported  the 
original  interpretation  by  the  Service  in 
Uie  WBCA  of  birds  Usted  in  CITES 
Appendix  m,  and  inquired  as  to  why 
the  Service  did  not  appeal  the  decision 
rendered  in  the  Court  Order.  The 
decision  not  to  appeal  was  made  by  the 
Service,  tiie  Solicitor's  Office,  and  the 
Justice  Department  after  careftil 
deliberation  over  the  legal,  policy,  and 
budgetary  implications  of  continued 
litigation.  The  remaining  commenter 
addressed  concerns  tiiat  tiiough  vafid, 
were  not  pertinent  to  the  contents  of  the 
proposed  rule. 

Effects  of  the  Rule 

The  Service  has  determined  that  this 
final  rule  is  categorically  excluded 
under  Departmental  procedures  in 
complying  with  the  National 
Environmental  PoUcy  Act  (NEPA).  See 
DOI  Departmental  Manual,  516  DM  2, 
Appendix  1, 1.10.  The  regulations  are 
procediu-al  in  nature,  and  the 
environmental  effects  are  judged  to  be 
minimal,  speculative,  and  do  not  lend 
themselves  to  meaningful  analysis.  The 
permits  and  other  administrative  actions 
autiiorized  under  the  WBCA  and 
regulations  will  be  subject  to  future 
NEPA  documentation  requirements,  on 
a  case-by-case  basis. 

Executive  Orders  12866, 12612,  and 
12630  and  the  Regulatory  Flexibility 
Act 


This  final  rule  was  not  subject  to 
Office  of  Management  and  Budget  ' 
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review  under  Executive  Order  12866. 
This  action  would  not  be  expected  to 
have  significant  taking  implications  for 
U.S.  citizens,  as  per  Executive  Order 
12630.  Any  effects  on  small  entities 
(importers,  shippers,  etc.)  would  likely 
be  minor,  and  would  in  any  event  be  die 
mandatory  result  of  the  district  court 
ruling.  Future  final  rulemaking  will 
establish  procedures  for  listing  of 
species  approved  for  import,  which  may 
reduce  any  effects  on  small  entities.  No 
reporting  requirements  would  be  added 
to  existing  regulations.  Therefore,  this 
revision  would  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  as  described  by  the 
Regulatory  Flexibility  Act.  Since  this 
final  rule  applies  to  importation  of  live 
exotic  birds  into  the  United  States,  it 
do^  not  contain  any  Federalism 
impacts  as  described  in  Executive  Order 
12612.  The  Department  has  certified 
that  this  rule  meets  the  applicable 
standards  provided  in  Sections  2(a]  and 
2(b)(2)  of  Executive  Order  12778, 

Paperwork  Reduction  Act 

No  new  infcnrmation  collection 
requirement(s)  are  contained  in  this 
final  rule  for  which  OMB  approval 
under  44  U.S.C.  3501  is  necessary. 

Author 

The  author  of  this  final  rule  is  Mark 
Phillips.  Office  of  Management 
AuUioiity.  U.S.  Fish  and  Wildlife 
Service.  Arlington.  VA  22202  (703/358- 
2104.  ext  5450) 

List  of  Subfects  in  50  CFR  Part  IS 

Imports.  Reporting  and  recordkeeping 
requirements.  Transportation.  WildHfe. 

RsgalatioB  Promalgatioa 

Accordingly,  Part  15  of  Qiapter  I  of 
title  50  of  the  Code  of  Fed^ 
Regulations  is  amended  aSsfoUows: 

PART15-(AMENDED| 

1.  The  authmity  citation  for  Part  15 
continues  to  read  as  follows: 

Authority:  16  U.S.C  4901-4916. 

2.  Section  15.11  of  Subpart  B  is 
amended  by  revising  §  15.11  (b)  and  (c) 
to  read  as  follows: 

flS.l1    Prohibltlone. 


breeding  facility  listed  as  qualifying 
pursuant  to  subpart  E  of  this  part. 

(c)  It  is  unlawful  to  import  into  the 
United  States  any  exotic  bird  species 
not  listed  in  the  Appendices  to  the 
Convention  that  is  listed  in  the 
prohibited  species  fist,  pursuant  to 
subpart  F  of  this  part. 
***** 

Dated:  November  21, 1994. 
C— rgB  T.  FraiiqrtoB,  Jr., 
Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  94-29674  Filed  12-1-94;  8:45  am] 
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(b)  It  is  unlawful  to  import  into  the 
United  States  any  exotic  bird  species 
listed  in  the  Appendices  to  the 
Convention  that  is  not  included  in  the 
approved  list  of  species,  pursuant  to 
subpart  D  of  this  part,  except  that  this 
paragraph  (b)  does  not  apply  to  any 
exotic  bird  that  was  l»ed  in  a  foreign 


r:  Cki  October  23, 1992,  the 
Wild  Bird  Conservation  Act  of  1992 
(WBCA)  was  signed  into  law.  the 
purposes  of  wl^di  include  promoting 
the  conservation  of  exotic  birds  l>y: 
Ensuring  that  all  impcnts  of  exotic  bird 
species  into  the  United  States  are 
biologically  sustainable  and  not 
detrimental  to  the  species;  ensuring  that 
imported  Irirds  are  not  subject  to 
inhumane  treatment  during  capture  and 
transport;  and  assisting  wild  bird 
conservation  and  managemmt  programs 
in  countries  of  ori^n.  "niis  final  rulB 
implements  prooeduies  for  the 
establishment  of  an  approved  list  of 
species  listed  in  the  Appendices  to  the 
Convention  on  httemational  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  that  may  be  inqpoited  without  a 
WBCA  permit  because  it  has  been 
determined  tfiat  trade  in  these  species 
involves  only  captive-bred  specimens. 
EFFECTIVE  DATE:  This  rule  is  effective 
January  3, 1995. 

FOR  FURTMER  MFORMATKM  CONTACT:  Dr. 
Susan  S.  Lieberman.  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401 N.  Fair&x  Drive,  room 
420C.  Arlington  VA  22203.  telephone 
(703)  358-2093. 

SUPPI^MENTARV  aiFORMATION:  This  final 
rule  implements  aspects  of  the  WBCA. 
which  was  signed  into  law  on  October 
23. 1992.  This  is  the  second  of  two 
rulemakings  under  the  WBCA;  the  first 
final  rulemaking  under  the  WBCA  %vas 
published  in  the  Fodaral  legMer  on 
November  16. 1993  (58  FR  60524).  The 
WBCA  limits  or  prohibits  imports  of 
exotic  bird  species  to  ensure  that  their 


wild  populations  are  not  harmed  by 
trade.  It  also  encourages  wild  bird 
conservation  programs  in  countries  of 
origin  by  both  ensuring  that  all  imports 
of  such  species  into  the  United  States 
are  biologically  sustainable  and  not 
detrimental  to  the  species,  and  by 
creating  an  Exotic  Bird  Conservation 
Fund  to  provide  conservation  assistance 
in  countries  of  origin.  The  final  rule  of 
November  16, 1993.  summarized  the 
effects  of  the  WBCA  and  established 
procedures  for  obtaining  import  permits 
authorized  by  the  WBCA. 

An  immediate  moratorium,  effective 
October  23. 1992.  was  established  on 
the  importation  of  10  species  of  wild 
birds  of  particular  concern  that  were 
listed  in  Appendix  n  of  the  Convention 
on  International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES,  or  Convention),  two  of  which 
were  moved  to  Appendix  I  at  the  March 
1992  CITES  meeting.  The  prohibition  on 
importation  of  those  q>ecie8  was 
announced  in  the  Federal  Register  on 
December  4. 1992  (57  FR  57510). 

During  the  one-year  period 
immediately  fcdlowing  enactment  of  the 
WBCA.  from  October  23. 1992,  to 
October  22. 1993.  import  quotas  were 
established  for  CITES-listed  bird 
species.  Those  quotas  were  announced 
in  die  Fodaral  Ragirtv  on  Deonnber  4. 
1992  (57  FR  57510).  A  notice  published 
on  Mardl  30. 1993  (58  FR  16644). 
solicited  public  comments  and 
announced  a  puhbc  meeting,  held  April 
15-16. 1993,  to  receive  input  from  the 
public  for  the  developmwit  of 
regulations  to  implement  some  of  the 
provisions  of  the  WBCA.  Useful  input 
was  received  from  a  Ixoad  cross-sectian 
of  interested  members  of  the  (Niblic  who 
participated  in  the  meeting  and 
submitted  comments  in  vmting;  that 
input  has  been  used  to  develop  this 
final  rule.  A  notice  pubBahed  on  April 
16. 1993  (58  FR  19840),  announced 
species  for  whicfa  the  quotas  had  been 
met  and  no  fuithar  individual  birds 
could  be  imported. 

With  the  puUication  of  the  final  rule 
of  November  16, 1993,  imparts  of  all 
CITES-listed  birds  (as  defined  in  the 
final  rule)  are  prohibitod.  except  lor  (a) 
species  included  in  an  ^^voved  list;  (b) 
specimens  for  which  an  import  permit 
has  been  isstied;  (c)  species  from 
countries  th^  have  approved 
management  plans  for  those  spedes;  or 
(d)  specimaas  from  approved  foreign 
c^itive-breeding  facilities.  The  U.S. 
Ftsb  and  Wildlife  Sovice  (Service) 
published  a  proposed  rufe  in  the 
Federal  S^felar  cm  March  17. 1994 
(59«FR  12784).  thitt  would  implement 
procedures  for  approval  of  foreign 
captive-breeding  fedlities  and 
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establishment  of  an  approved  list  of 
spedes  listed  in  the  CITES  Appendices 
that  can  be  imported  without  a  WBCA 
permit;  that  approved  list  is  published 
herein. 

As  a  result  of  a  lawsuit  filed  on 
February  15. 1994,  by  the  Humane 
Society  of  the  United  States  and 
Defenders  of  Wildlife,  and  a  resultant 
District  Court  Order  that  found  a  portion 
of  the  regulation  in  the  November  16, 
1993,  Federal  Register  (58  FR  60524) 
invalid,  the  Service,  consistent  with  that 
Court  Order,  announced  in  the  Federal 
Register  on  May  24, 1994  (59  FR  26810), 
that  all  exotic  birds  listed  in  Appendix 
ni  of  CITES  are  covered  by  the 
automatic  import  moratorium  of  the 
WBCA,  regardless  of  their  country  of 
origin.  A  proposed  rule  was  published 
on  June  3, 1994  (59  FR  28826),  to 
promulgate  that  regulatory  change. 

This  rule  finalizes  those  proposals  - 
made  in  the  Federal  Register  of  March 
17, 1994,  for  the  approved  list  of 
captive-bred  species,  with  some 
modifications  based  on  comments 
received  and  further  analysis  by  the 
Service.  The  proposed  regulations  for 
the  approval  of  foreign  breeding 
facilities  and  the  approved  list  for  wild- 
caught  OTES-hsted  species  will  be 
addressed  in  a  future  final  rulemaking. 

Comments  and  Information  Received 

The  Service  received  roughly  4800 
comments  from  the  public,  including 
over  4600  form  letters  from  private 
aviculturists  (bird  breeders)  and 
comments  from  6  conservation  and/or 
animal  welfare  organizations.  1 
zoological  organization.  2  scientific 
organizations.  1  representative  of  the  pet 
industry,  2  private  companies,  3 
importers,  11  avicultural  organizations, 
and  6  falconry/raptor  breeder 
organizations;  the  remaining  comments 
were  from  other  private  individuals. 

Comments  of  a  General  Nature 

Several  commenters,  including  a 
scientific  organization,  several 
conservation  organizations,  a  zoological 
organization,  an  avicuhural 
organization,  and  some  private 
individuals,  supported  the  criteria  for 
listing  species  on  the  approved  list  of 
captive-bred  species  and  the  proposed 
list  of  captive-bred  species  in  their 
entirety. 

Numerous  comments  contended  that 
the  proposed  list  of  approved  captive- 
bred  species  was  too  restrictive  and 
allowed  for  the  captive  breeding  of  only 
those  species  on  the  approved  list.  The 
Service  is  aware  that  the  proposed  list 
of  approved  captive-bred  species  has 
caused  misunderstanding  and  confusion 
in  the^vicultural  community  and 
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wishes  to  clarify  what  the  WBCA  and 
the  appn  ved  list  for  captive-bred 
species  actually  regulates.  Neither  the 
Wild  Bird  Conservation  Act  nor  the 
Service's^egulations  implementing 
Section  1  )6  of  the  Act  impose  new 
burdens  <  r  requirements  on  buying, 
selling,  bteeding,  transport,  interstate 
commerce,  or  export  of  birds  bred  in  the 
United  States.  Those  activities  are  not 
regulatedjby  the  WBCA.  What  the 
WBCA  ddes  is  to  restrict  imports  of  bird 
species  lifted  in  the  CITES  Appendices, 
whether  t&ken  from  the  wild  or  bred  in 
captivity.] 

Speciei  listed  on  the  approved  list  of 
captive-b)  ed  species  are  those  species 
that  can  b  b  imported  into  the  United 
States  wi|iout  a  WBCA  permit.  This 
approved  list  of  captive-bred  species 
does  not  Begulate  the  breeding,  selling, 
transport  J  interstate  commerce,  or 
export  of  birds  bred  in  the  United 
States.  Several  commenters  were  under 
the  false  impression  that,  if  a  species  is 
not  on  th^  approved  list  of  captive-bred 
species,  tiis  species  could  not  be 
possessed  or  bred  in  the  United  States. 
The  Servi  ;e  encourages  such  captive 
breeding '  vithin  the  United  States  to 
meet  the  i  ommercial  demand  for  pet 
birds.  Thi  Service  also  notes  that  the 
approved  list  of  captive-bred  species 
only  meats  that  the  species  is  approved 
for  import  without  a  WBCA  permit;  it 
does  not  mean  that  the  Service  does  not 
approve  t^ie  breeding  of  other  species. 
The  Service  is  in  the  process  of  working 
to  ease  the  bird  breeding  public's 
concerns  by  initiating  a  program  of 
public  education  on  the  WBCA  and  it^ 
regulations. 

Commenl^  Pertaining  to  Section  J  5.31: 
Criteria  far  Including  Species  in  the 
Approveo  List  for  Captive-Bred  Species 

This  se<  tion  establishes  the  criteria 
for  the  in<  lusion  of  captive-bred  species 
in  the  app  roved  list.  Pursuant  to  Section 
106  of  the  WBCA,  the  Secretary  of  the 
Interior  (S  scretary)  is  required  to 
publish  a  ist  of  species  of  exotic  birds 
that  are  lis  ted  in  an  appendix  to  the 
Conventit  n  and  that  are  not  subject  to 
a  prohibit  on  or  suspension  of 
importation  otherwise  applicable  under 
the  WBCA.  In  order  to  list  a  species  as 
exclusive&r  captive-brgd,  the  Service  is 
required  h  yr  the  statute  to  determine  that 
the  specie^  is  regularly  bred  in  captivity 
and  that  np  wild-caught  birds  of  the 
species  ar  i  in  trade,  legally  or  illegally 

These  c  ptive-bred  species  can  Be 
imported  nto  the  United  States  without 
meeting  ai  ly  additional  requirements  of 
the  Wild  I  ird  Conservation  Act  or  this 
Part  1 5;  h<  wever.  all  of  the  existing 
requireme  its  in  Parts  13  and  14,  Part  17 
(species  li  ited  as  endangered  or 


threatened  under  the  Endangered 
Species  Act  (ESA)).  Part  21  (Migratory 
Bird  Treaty  Acth  and  Part  23  (species 
listed  in  the  Appendices  to  the 
Convention,  or  CITES)  must  still  be 
complied  with. 

This  section  establishes  the  following 
criteria  for  the  approval  of  the 
importation  of  captive-bred  species: 

(a)  All  specimens  of  the  species 
known  to  be  in  trade  (legal  or  illegal) 
must  be  captive-bred; 

(b)  No  specimens  of  the  species  can  be 
known  to  be  removed  from  the  wild  for 
commercial  purposes; 

(chAny  importation  of  specimens  of 
the  species  must  not  be  detrimental  to 
the  survival  of  the  species  in  the  wild; 
and  V 

(d)  Adequate  enforcement  controls 
must  be  in  place  in  countries  of  export 
to  ensure  compliance  with  the 
aforementioned  paragraphs.  Imports  of 
species  approved  according  to  the 
criteria  of  this  section  are  not  limited  to 
specimens  originating  from  qualifying 
facilities  as  described  imder  Subpart  E 
of  this  Part. 

If  a  species  is  bred  in  captivity  in 
.  large  numbers,  but  individual  birds  of 
that  species  are  frequently,  sometimes, 
or  even  rarely  taken  from  the  wild,  or 
if  there  are  enforcement  concerns  that 
illegal  trade  occurs  in  the  species,  the 
statute  does  not  allow  that  species  to  be 
included  as  a  captive-bred  species. 
However,  individual  captive-bred  birds 
may  still  be  imported  into  the  United 
States  imder  one  of  the  following 
conditions:  (1)  the  foreign  breeding 
facility  could  be  approved  piu'suant  to 
Subpart  E  of  this  Part  15;  or  (2)  a  permit 
for  an  individual  import  could  be 
obtained  pursuant  to  Subpart  C,  if  the 
requirements  of  that  Subpart  are  met. 

As  established  in  the  WBCA,  the 
Service  will  periodically  review  the  list 
of  species  that  meet  the  approval  criteria 
for  the  importation  of  captive-bred 
species.  Any  changes  (additions  and/or 
deletions]  to  this  approved  list  will  be 
proposed  in  the  Federal  Register  for 
public  comment,  followed  by  a  final 
rule  in  which  the  proposed  changes  will 
be  made  or  an  explanation  provided  for 
not  making  them. 

Numerous  commenters,  including  762 
form  letters  from  aviculturists, 
requested  that  all  captive-bred  birds  be 
exempted  from  the  WBCA  and  its 
implementing  regulations.  The  Service 
disagrees,  since  that  is  not  allowed  by 
the  statute.  One  of  the  piirposes  of  the 
WBCA  is  to  assist  wild  bird 
conser\'ation  and  management  in  the 
countries  of  origin.  However,  except  for 
the  10  bird  families  specifically 
exempted  from  the  WBCA,  the  WBCA 
applies  to  all  species  of  exotic  birds 
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being  exported  &«mi  any  country, 
whether  individual  birds  are  of  captive 
or  wild  origin.  In  passing  the  WBCA, 
Congress  recogni^  that  there  are 
serious  concerns  that  wild-caught  birds 
are  often  intentionally  misrepresented 
as  captive-bred.  For  this  reason,  the  law 
specifies  criteria  for  the  import  of 
captive-bred  species;  it  does  not  simply 
exempt  them.  Furthermore,  the  Service 
is  aware  of  illegal  trade  whereby  wild- 
caught  birds  are  misrepresented  as 
captive-bred  and  laundered  as  captive- 
bred  birds.  Therefore,  it  would  be 
inconsistent  with  both  the  plain 
language  and  intent  of  the  statute  to 
exempt  entirely  all  birds  that  are 
claimed  to  be  bred  in  captivity  from  the 
•    provisions  of  the  law.  However,  the 
Ser\  ice  notes  that,  in  addition  to  the  list 
of  approved  captive-bred  species, 
several  other  ways  exist  to  import 
captive-bred  birds  into  the  United  States 
under  the  WBCA. 

Numerous  commenters  objected  to  the 
Service's  use  of  the  standards  adopted 
by  the  State  of  New  York  with  respect 
to  establishing  the  criteria  for  including 
species  in  the  approved  list  for  captive- 
bred  species,  and  commented  that  such 
standards  were  too  restrictive.  The 
Service  disagrees.  Tlie  Service  was 
advised  to  adopt  such  standards  by  the 
House  of  Representatives  Committee 
Report  for  the  WBCA.  The  House 
Merchant  Marine  and  Fisheries 
Conunittee  advised  the  Service  "to  use 
the  standards  adopted  by  the  State  of 
New  York  with  re^>ect  to  importation  of 
captive-bred  species,  and  include  such 
species  on  the  approved  list  under  this 
section,  as  long  as  the  Secretary  believes 
that  trade  based  on  these  standards  will 
not  result  in  harm  to  species  in  the 
wild"  (House  Report  No.  102-749  (1) 
pages  1602-1603).  These  standards 
would  include  species  of  exotic  Inrds  in 
the  approved  fist  if  the  species  is 
regularly  bred  in  captivity  and  none  are 
taken  from  the  wild  for  trade.  Many 
commenters  stated  that  many  more 
species  are  bred  in  captivity  than  occur 
on  the  New  York  State  Approved  List  of 
Captive-bred  Species  and  that  this  list 
was  adopted  years  ago  when  avicultural 
techniques  were  not  as  developed  as 
they  are  today.  The  Service  agrees  that 
many  more  species  are  bred  in  captivity 
now  than  when  New  York  State 
developed  its  r^ulations  and  approved 
list.  Thie  Service  has  adopted  the 
standards  used  by  New  York  State  in 
developing  its  criteria  for  the  approval 
of  captive-bred  species,  and  has 
included  many  species  that  are  not 
found  on  the  New  Yoik  State  approved 
list  of  captive-bred  q>ecies. 

Animal  welfare  organizations  and  one 
conservation  organization  supported  the 


criteria  for  including  species  on  the 
approved  fist  of  captive-bred  species, 
but  requested  that  additional  criteria  be 
added  to  conform  to  CITES 
requirements  for  the  htunane  transport 
of  live  animals.  They  requested  that 
species  experiencing  10%  or  higher 
mortality  in  transit  or  15%  or  higher 
mortality  in  quarantine  not  be  included 
on  the  approved  list  of  captive-bred 
species.  Although  the  Service  is 
concerned  about  the  humane  treatment 
and  transport  of  all  birds,  it  disagrees 
that  such  criteria  are  required  for 
including  species  on  the  approved  Ust 
of  captive-bred  species.  The  Service 
implements  requirements  for  the 
humane  and  healthful  transport  of  Uve 
birds  imported  into  the  United  States 
through  its  implementation  of  the  Lacey 
Act  humane  and  healthful  transport 
requirements,  found  in  50  CFR  Part  14. 
In  including  species  on  the  approved 
list  of  captive-bred  species,  the  Service 
is  required  to  determine  that  the  species 
is  regularly  bred  in  captivity  and  no 
wild-caught  birds  of  the  species  are  in 
trade,  legally  or  illegally.  The  Service 
notes  as  well  that  mortalities  in 
shipments  of  birds  that  are  bred  in 
captivity  tend  to  be  lower  than  those  of 
wild-causht  birds. 

Severalaviculturists  commented  that 
the  approved  list  of  captive-bred  species 
should  include  species  where  captive 
breeding  of  the  species  is  needed  to 
conserve  the  species.  The  Service 
recognizes  the  contribution  that  captive 
breeding  may  make  to  the  conservation 
of  some  species,  but  the  statute  does  not 
instruct  the  Secretary  to  fist  a  species  on 
the  approved  list  of  captive-bred  species 
usiiM  8U(^  criteria.  If  an  ex-situ  captive- 
breedii^  fwogram  is  needed  for  a 
species'  conservation,  wild-caught  or 
captive-bred  birds  may  be  imported 
from  approved  overseas  breeding 
facilities,  from  countries  with  approved 
man^ememt  plans,  and  for  scientific 
research,  zoological  breeding,  and 
approved  co(^>erative  breeding 
programs  under  WBCA  permits 
available  from  the  Service.  The  Service 
notes  that  cooperative  breeding 
programs  encourage  such  conservation 
efforts. 

Several  aviculturists  commented  that 
the  approved  list  of  captive-bred  spedes 
would  cause  a  loss  of  genetic  diversity 
in  captive  populations  of  birds  in  the 
U.S.  and  restrict  access  to  new 
bloodlines  for  a  species'  conservation. 
The  Service  dfsagrees  and  notes  that 
birds  which  are  not  on  the  approved  hst 
of  cafrtive-bred  species  may  still  be 
imported  into  the  U.S.  under  the  WBCA 
in  several  other  ways:  frcMn  approved 
overseas  breeding  feciUties,  from 
countries  with  approved  management 


plans,  and  for  scientific  research, 
zoological  breeding,  and  approved 
cooperative  breeding  programs. 
Congress  included  the  exemptions  for 
zoological  breeding  and  cooperative 
breeding  programs  for  just  this  purpose. 
The  Service  notes  that  it  is  not  the 
intent  of  approval  of  captive-bred 
species  to  enhance  conservation  of  a 
species,  but  rather  to  fadhtate  imports 
of  specimens  that  in  no  way  impact 
wild  populations. 

Numerous  aviculturists  (including 
2318  represented  by  form  letters),  a 
representative  of  the  pet  industry, 
avicultural  groups,  and  several 
importers  commented  that  any  species 
that  is  regularly  captive-bred,  and  that  is 
prohibited  from  export  for  the  pet  trade 
by  its  country  of  origin,  should  be  listed 
on  the  approved  Ust  of  captive-bred 
species  (regardless  of  «iforcement 
concerns).  Ftw  example,  they 
recommend  that  all  spedes  which  are 
regularly  bred  in  captivity  and  are 
indigenous  solely  to  Australia,  a  country 
from  which  there  is  no  legal  avian  trade 
in  wild-caught  birds,  should  be  listed  on 
the  approved  list  of  captive-bred 
spedes.  The  Service  disagrees.  There 
remain  problems  in  adequate  regulatory 
and  enforcement  mechanisms  in  many 
countries  of  origin  for  spedes  which  are 
subject  to  illegal  trade.  Adoption  of  this 
recommendation  would  lead  to  the 
logically  absiu-d  conclusion  to  list  all 
indigenous  parrots  of  Mexico  on  the 
approved  list  of  captive-bred  species 
because  Mexico  bfms  their  export.  Since 
there  exists  a  flourishing  domestic  trade 
in  wild-caught  parrots  in  Mexico  and 
their  subsequent  illegal  export  to  the 
U.S.,  such  inclusion  on  the  approved 
Hst  would  undermine  species 
conservation,  as  well  as  Mexico's 
enforcement  efforts.  We  cannot  adopt 
this  recommendation,  which  is  counter 
to  the  purpose  of  the  statute  and  the 
intent  of  Congress. 

Several  aviculturists.  some  importers, 
and  a  raptor  breeders'  organizaUon 
commented  that  spedes  should  be  listed 
on  the  approved  1^  of  captive-bred 
spedes,  on  a  country-by-country  basis, 
if  they  are  reliably  bred  in  captivity  in 
a  spedfic  country  only.  For  exampip, 
Saker  falcons  from  Great  Britain  would 
be  listed  on  the  approved  list  of  captive- 
bred  species  because  they  are  reliably 
captive-bred  in  Great  Britain.  The 
Service  disagrees  and  is  making  no 
changes  based  on  these  comments.  The- 
statute  does  not  provide  for  spedes 
listings  in  such  a  country-by-coimtry 
manner.  However,  the  qualifying 
overseas  breeding  fadlities  can  be  listed 
by  the  country  from  which  the  spedes 
is  to  be  imported. 
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The  representative  of  the  pet  industry 
and  a  national  avicultiual  organization 
Objected  to  Section  15.31  (a)  stating  that 
it  is  inappropriate  for  the  Service  to 
require  that  all  specimens  of  the  species 
known  to  be  in  trade  (legal  or  illegal)  be 
captive-bred.  They  consider  trade  to  be 
legal  trade  only  and  that  illegal  trade 
should  not  be  considered  to  be  trade. 
They  recommend  that  the  Service  not 
take  illegal  trade  into  consideration.  The 
Service  strongly  disagrees  and 
recognizes  that  it  was  Congress'  intent 
to  prevent  the  illegal  trade  in  birds, 
which  is  detrimental  to  si}ecies' 
survival,  and  the  laundering  of  wild- 
caught  birds  as  captive-bred  specimens. 
The  Service  notes  that,  for  any  species, 
trade  includes  both  legal  and  illegal 
trade.  Article  I  of  the  CITES  Convention 
defines  trade  as  "export,  re-export, 
import  and  introduction  from  the  sea" 
and  does  not  differentiate  legal  from 
illegal.  For  the  piuposes  of 
implementing  this  law,  the  Service 
agrees  with  the  authors  of  the  CITES 
Convention,  as  well  as  the  reality  of 
international  trade,  that  trade  has  both 
legal  and  illegal  components. 

The  Service  originally  proposed  that 
Section  15.31  (b)  read  "no  specimens  of 
the  species  can  be  known  to  be  removed 
from  the  wild  for  the  pet  bird  market." 
In  its  review  of  the  comments,  the 
Service  noted  that  several  commenters 
were  confused  by  this  wording  and  the 
Service  has  changed  Section  15.31  (b)  to 
read  "no  specimens  of  the  species  can 
be  knoun  to  be  removed  from  the  wild 
for  commercial  purposes."  If  in  the 
future  wild-caught  specimens  are 
imported  to  the  U.S.  for  the  exemptions 
allowed  under  the  WBCA  for  scientific 
research,  zoological  breeding  or  display, 
personal  pets,  or  approved  cooperative 
breeding  programs,  such  importations 
would  not  preclude  listing  the  species 
in  the  approved  list  of  captive-bred 
species  when  the  species  is  reliably  bred 
in  captivity  and  all  specimens  imported 
for  commercial  purposes  are  captive- 
bred.  Commercial  purposes  includes  but 
is  not  limited  to  the  pet  market  (it  also 
includes  travelling  animal  acts,  circuses, 
and  other  uses  which  result  in  financial 
benefit). 

The  representative  of  the  pet  industry 
and  a  national  avicultural  organization 
objected  to  Section  15.31  (c)  stating  that 
"inasmuch  as  the  listing  process 
requires  that  no  wild-caught  specimens 
are  in  trade,  there  is  no  necessity  even 
to  address  the  non-detriment  issue"  and 
that  such  a  requirement  is  beyond  the 
scope  of  the  WBCA.  The  Service 
disagrees.  One  of  the  stated  purposes  of 
the  WBCA  is  to  ensure  that  all  trade  in 
species  of  exotic  birds  involving  the 
U.S.  is  biologically  sustainable  and  is 


not  detrin  ental  to  the  species.  The 
WBCA  re<  uires  the  Service  to  make 
such  a  fin  ling  before  Usting  species  on 
the  approted  list  of  captive-bred 
species.  T  le  Service  was  also  advised  to 
adopt  sue  I  standards  by  the  House  of 
Representatives  Committee  Report  for 
the  WBCAL  In  this  Committee  Report, 
the  Secretary  was  advised  "to  use  the 
standards  kdopted  by  the  State  of  New 
York  withlrespect  to  importation  of 
captive-br  sd  species,  and  include  such 
species  on  the  approved  list  under  this 
section,  as  long  as  the  Secretary  believes 
that  trade  based  on  these  standards  will 
not  result  n  harm  to  species  in  the 
wild  •  (Ho  ise  Report  No.  102-749  (I) 
pages  160;  -1603). 

Furtherr  lore,  the  Service  believes  that 
if  the  inch  sion  of  any  species  on  an 
approved  ist  could  be  detrimental  to 
the  survivj  1  of  the  species  in  the  wild, 
the  intent  »f  Congress,  the  purposes  of 
'  the  WBCA  and  the  "non-detriment" 
requiremei  its  of  CITES  for  Appendix  II 
species  an  such  that  the  species  should 
not  be  incl  ided  in  the  approved  list. 
The  Servit  j  cannot  list  a  species  in  the 
approved    st  if  such  listing  could 
undermim  the  conservation  of  wild  bird 
species  in  he  wild.  Therefore,  the 
Service  is  i  naking  no  changes  based  on 
these  comi  lents. 

Several  <  viculturists  and  one 
conser\atii  m  organization  expressed 
confusion  i  )ver  Section  15.31  (d).  They 
note  that  a  lequate  enforcement  controls 
should  be  n  place  in  countries  of  export 
of  captive-  ired  birds,  as  well  as  in 
countries  c  f  origin  of  the  wild 
populatior  s.  The  Service  agrees  and 
notes  that  t  is  just  as  critical  that 
enforcemei  t  be  in  place  and  adequate  in 
range  coun  xies  as  it  be  in  place  in 
exporting  (  ountries.  The  Service  notes 
that  adequi  te  enforcement  in  exporting 
countries  i  critical  to  ensure  that  wild- 
caught  bin  5  will  not  be  misrepresented 
and  laundt  red  as  captive-bred  birds. 
Adequate  c  nforcement  is  critical  to 
implement  ition  of  CITES,  a  specified 
purpose  of  the  WBCA.  Therefore,  the 
Service  has  modified  15.31  (d) 
accordmgl  .  '    , 

General  Co  vments  Pertaining  to  Section 
15.33:  Spet  ies  Included  in  the  Approved 
Ust  for  Cof  tive-Bred  Species 

This  sect  on  establishes  a  list  of 
apj)roved  c  iptive-bred  species,  based  on 
the  criteria  in  Section  15.31.  The 
Ser\  ice  use  1  the  best  information 
available,  ii  icluding  records  of  imports 
into  the  Un  ted  States  of  both  wild- 
caught  and  captive-bred  birds  for  the 
years  1988- 1992.  CITES  annual  reports, 
published  i  sports  on  the  bird  trade,  law 
enforcemen  t  data  on  the  commercial 
trade  in  caj  tive-bred  specie,  law 


enforcement  and  intelligence 
information  on  the  illegal  trade  in  exotic 
bird  species,  information  from  the 
CITES  Secretariat,  and  information  bom 
other  governments.  The  final  list  of 
approved  species  includes  45  captive- 
bred  exotic  bird  species  and  the  color 
mutations  for  3  captive-bred  species  that 
can  be  imported  from  any  other  country 
without  a  WBCA  permit;  other 
applicable  requirements  still  apply, 
including  any  permits  or  documents 
required  by  CITES,  other  federal  laws, 
and  the  exporting  country. 

The  Service  has  included  in  the 
approved  Ust  of  captive-bred  species 
several  exotic  bird  species  that  are  not 
listed  in  any  Appendix  to  the 
Convention  but  are  regularly  bred  in 
captivity  and  are  not  taken  irom  the 
wild.  Although  these  species  are  not 
listed  in  an  Appendix  and  thus  are  not 
presently  prohibited  under  the  WBCA. 
these  species  are  included  in  the  list  for 
the  convenience  of  the  pubhc.  If  any  of 
these  species  were  to  become  listed  in 
CITES  Appendix  I.  U.  or  III,  their 
importation  would  remain  exempt  from 
the  provisions  of  the  WBCA.  pursuant  to 
this  section.  To  ensure  that  there  is  no 
confusion,  even  if  the  species  or  higher 
taxon  to  which  it  belongs  were 
subsequently  listed  in  the  Appendices 
to  the  Convention,  the  Service  would 
still  consider  it  to  be  an  approved 
captive-bred  species  pursuant  to  this 
subpart  D. 

Several  commenters  supported  the 
approved  list  of  captive-bred  species 
published  in  the  March  17. 1994 
Federal  Register  notice,  whereas 
numerous  conunenters  suggested 
specific  additions  of  parrot  and  finch 
species  to  the  approved  Ust.  The  Service 
reviewed  information  available  to  it  for 
all  of  these  species,  based  on  the  criteria 
in  Section  15.31.  These  comments  are 
addressed  below. 

Several  falconry/raptor  breeder 
organizations  commented  that  all  birds 
in  the  order  Falconifonnes  should  be 
exempted  bom  the  WBCA  and  its 
implementing  regulations.  The  Service 
disagrees  and  cannot  exempt  entire 
families  of  birds  that  Congress  did  not 
choose  to  exempt.  Except  for  the  10  bird 
families  specifically  exempted  by  the 
WBCA,  the  VX'BCA  appUes  to  all  species 
of  exotic  birds  being  exported  bom  any 
country,  whether  individual  birds  are  of 
captive  or  wild  origin.  However,  the 
Service  notes  that  raptors  can  be 
imported  into  the  United  States  in 
several  ways,  including  under  permit 
requirements  for  scientific  research, 
cooperative  breeding  programs,  or 
zoological  display  or  breeding.      . 

Several  commenters  expressed 
concerns  that  once  this  list ^f  approved 
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captive-bred  species  is  pubUshed,  no 
additional  species  could  be  added  to  the 
Ust.  That  is  not  the  case.  As  new 
information  becomes  available,  and  as 
captive  breeding  becomes  more 
successful,  the  Service  may  propose 
modifications  to  this  Ust  of  approved 
captive-bred  species,  including  the 
inclusion  of  additional  species. 

Some  of  the  species  recommended  by 
several  commenters  for  inclusion  in  the 
list  of  approved  captive-bred  species  are 
very  rare  in  aviculture,  and  there  are 
few  records  of  their  international  trade, 
either  in  the  United  States  or  elsewhere. 
The  Service  has  not  included  such 
species  in  the  approved  list,  and  notes 
that  a  purpose  of  the  Ust  of  approved 
captive-bred  species  is  to  facilitate 
commercial  importation  of  captive-bred 
species,  whose  trade  in  no  way  can  be 
detrimental  to  populations  of  these 
species  in  the  wild.  The  fundamental 
purpose  of  the  WBCA  is  conservation  of 
exotic  bird  species  in  the  wild.  For 
species  that  are  rare  in  aviculture, 
individual  captive-bred  birds  may  be 
imported  for  approved  cooperative   1 
breeding  programs,  zoological  breediiig 
and  display,  or  scientific  research, 
pursuant  to  Subpart  C  of  this  part. 

Comments  on  Specific  Species 

Several  conunenters  suggested 
specific  species  for  inclusion  in  the 
approved  Ust  of  captive-bred  species, 
which  are  addressed  as  follows: 

Psittacines  That  Cannot  Be  Added  to 
the  Approved  List 

The  Service  found  that  the  following 
psittacine  species  could  not  be  added  to 
the  approved  Ust  of  captive-bred  species 
because  they  did  not  meet  the  criteria 
for  approval  in  §  15.31(a).  and  that  wild- 
caught  birds  are  in  trade  and  have  been 
imported  into  the  United  States:  Red- 
fac»d  lovebird  (Agapomis  pullaria), 
Fischer's  lovebird  (Agapomis  fischen\, 
Madagascar  or  Grey-headed  lovebird 
[Agapomis  cana).  Green-winged  king 
parrot  (AUstenis  chloroptenis), 
Amboina  king  parrot  {Alistews 
amboinensis),  Blue^fronted  amazon 
{Amazona  aestiva).  Yellow-crowned 
Amazon  [Amazona  ochmcephala). 
Orange-winged  Amazon  [Amazona 
amazonica),  Mealy  Amazon  [Amazona 
farinosa).  Red-winged  Parrot 
[Apmsmictus  erytiuopterus).  Scarlet 
macaw  [Ara  macao).  Blue  and  yellow 
macaw  (Ara  ororauna).  Green-winged 
macaw  (Ara  chloroptera).  Golden- 
crowned  conure  (Arati'nga  aurea). 
Orange-fronted  omure  (Aratinga 
canicularis),  Golden-capped  Conura 
[Aratinga  auricapilla),  Andean  or  Sierra 
Parakeet  [Bolborhynchus  aymara),  Tovi 
or  orange-chinned  Parakeet  [Brotogpris 


jugularis),  Canary-winged  parakeet 
[Brotogeris  versicolurus],  Citron-crested 
cockatoo  [Cacatua  stdphiuea 
citrinocristata].  White  or  umbrella 
cockatoo  (Cacatua  a7ba),  Salmon- 
crested  Cockatoo  [Cacatua 
moluccensis),  Lesser  sulphur-crested 
Cockatoo  [Cacatua  sulphurea).  Greater 
sulphur-crested  cockatoo  [Cacatua 
galerita),  Triton  cockatoo  [Cacatua 
galerita  triton),  Bare-eyed  cockatoo 
[Cacatua  sanguinea).  Ducorp's  cockatoo 
[Cacatua  ducorpsii).  Coffin's  cockatoo 
[Cacatua  gofpni).  Red- vented  cockatoo 
[Cacatua  haematuropygia), 
Duyvenbode's  lory  [Chalcopsitta 
duivenbodei).  Yellow-streaked  lory 
[Chalcopsitta  scintillata),  Stella's 
lorikeet  [Chamiosyna  papou).  Red- 
flanked  lorikeet  (Cbarmosyna 
placentis),  Vasa  parrot  [Coracopsis 
vasa],  Eciectus  parrot  [Eclectus  roratus). 
Austral  coniu«  [Enicognathus 
femigineus),  Blue-streaked  lory  (Eos 
reticulata).  Red  lory  [Eos  bomea). 
Pacific  parrotlet  [Forpus  coelestjs), 
Green-nunped  parrotlet  [Forpus 
passerinus).  Blue-winged  parrotlet 
[Forpus  xanthopterygius).  Chattering 
lory  [Lorius  gamilus).  Black-headed 
caique  [Pionites  melanocephald).  White- 
crowned  Pionus  [Pionus  senilis), 
Meyer's  parrot  [Poicephalus  meyeri), 
Senegal  parrot  [Poicephalus  senegalus). 
Moustache  parakeet,  [Psittacula 
alexandri),  Derbyan  parakeet  [Psittacula 
derbiana),  Alexandrine  parakeet 
[Psittacula  eupatria).  Slaty-headed 
parakeet  [Psittacula  himalayana), 
African  Indian  Ringneck  [Psittacula 
krameri  krameri).  Blossom-headed 
parakeet  [Psittacula  roseata),  African 
grey  parrot  [Psittacus  erithacus). 
Maroon-tailed  conure  [Pyrrhura 
melanura).  Painted  conure  [Pyrrhura 
picta),  Goldie's  lorikeet  [Trichoglossus 
goldiet).  Perfect  lorikeet  [Tricho^ossus 
euteles),  Swainson's  or  blue  mountain 
lorikeet  [Trichoglossus  haematodus 
moluccanus)  and  red-collared  lorikeet 
[Trichoglossus  haematodus 
nibritorquis). 

Although  no  imports  of  wild-caught 
Sun  conures  (Aratinga  solstitialis)  were 
recorded  for  the  United  States,  wild- 
caught  birds  were  available  from 
Guyana,  which  had  an  annual  export 
quota  of  600  birds  for  this  species 
during  1988-1991.  Therefore.  Sim 
conures  are  not  included  in  the 
approved  list 

The  Service  foimd  that  the  foUowing 
species,  which  conunenters  requested 
be  included  in  the  approved  list,  could 
not  be  added  to  the  approved  Ust  of 
captive-bred  species  because  they  did 
not  meet  the  criteria  for  approval  in 
§  15.31(a)  and  wild-cau^t  birds  are  in 
international  trade:  Uneolated  or  barred 


parakeet  [Bolborhynchus  lineola),  and 
Spectacled  parrotlet  [Forpus 
conspicillatus). 

The  Service  found  that  the  foUowing 
bird  species,  which  conunenters 
requested  be  included  in  the  approved 
Ust,  could  not  be  added  to  the  approved 
Ust  of  captive-bred  species  because 
there  was  insufficient  information  to 
determine  that  all  specimens  in  trade 
were  captive-bred:  Black  goshawk 
[Accipiter  melanoleucus).  Black- 
cheeked  lovebird  [Agapomis  nigrigenis). 
Black-collared  lovebird  [Agapomis 
swindemiana),  Abyssinian  lovebird 
[Agapomis  taranta),  Buffon's  macaw 
(Ara  ambigua),  Blue-throated  [Caninde] 
macaw  (Ara  glaucogularis),  Illiger's 
macaw  [Ara  maracana).  Mountain 
parakeet  [Bolborhynchus  aurifrons). 
Blue-eyed  cockatoo  [Cacatua 
ophthalmica).  Slender-billed  conure 
[Enicognathus  leptorhynchus),  Yellow- 
faced  parrotlet  [Forpus  xanthops), 
Sclater's  parroUet  [Forpus  sclateri).  Red 
cheeked  parrot  [Geoffroyus  geoffroyi). 
Musk  lorikeet  [Glossopsitta  concinna), 
Piuple-crowned  lorikeet  [Glossopsitta 
porphyrocephala).  Little  lorikeet 
[Glossopsitta  pusilla),  PhiUppine 
hanging  parrot  [Loriculus  philippensis). 
Purple-capped  lory  [Lorius  domicellus), 
Black-cSpped  lory  [Lorius  lory),  Tepui 
parrotlet  [Nannopsittaca  panychlora). 
Orange-bellied  parakeet  [Neophema 
chrysogaster).  Rock  parakeet 
[Neophema  petrophila),  White-belUed 
caique  [Pionites  leucogaster),  Coral- 
biUed  pionus  [Pionus  sordidus).  Plum- 
crowned  pionus  (Pionus  tumultuosus), 
Ruppell's  parrot  [Poicephalus 
rueppellii).  Paradise  parrot  [Psephotus 
pulcherrimus),  which  is  probably 
extinct  in  the  wild,  Pesquet's  parrot 
[Psittrichas  fulgidus),  Malabar  parakeet 
[Psittacula  columboides).  Blaze-winged 
conure  [Pyrrhura  devillei).  Fiery- 
shouldered  conure  [Pyrrhura  egregn'o). 
Sulphur-winged  conure  (Pyrrhura 
hoffmannf).  Pearly  conure  (Pyrrhura 
perlata),  Ciimson-belUed  conure 
(Pyrrhura  rhodogaster),  Black-capped 
conure  (Pyrrhura  rupicola),  all  7  species 
of  Touit  parroUets,  Varied  lorikeet 
[Trichogllossus  versicolor),  and  Blue- 
crowned  lory  [Vini  australis). 

For  the  above  species,  there  are  either 
no  records  or  very  few  records  of  any 
specimens  in  trade.  The  Service  was 
therefore  not  able  to  make  the 
determination  required  by  the  statute 
that  the  above  species  are  regularly  bred 
in  captivity  and  that  the  in^xntation  of 
specimens  of  the  species  is  not 
detrimental  to  the  species  survival  in 
the  wild.  The  Service  recognizes  that 
with  increased  captive  breeding  efforts 
for  these  species,  they  may  be  able  to 


Federal  Register  /  Vol.  59,  No.  231  /Friday,  December  2,  1994  /  Rules  and  Regulations       62261 


622a0       F«d««l  Kegiiter 


» 


nieet  criteria  for  approval  in  §  15.31  in 
the  future. 

Birds  of  Prey  That  Cannot  Be  Added  to 
the  Apptiyved  List 

The  Service  found  that  the  following 
bird  of  prey  spedes  could  not  be  added 
to  the  approved  list  of  captive-bred 
species  iMcause  they  did  not  meet  the 
criteria  for  approval  in  §  15.31(a),  and 
'  that  wild-caught  birds  are  in  trade: 
Black  kite  (Mihms  migrans),  and 
European  eagle  owl  (Bubo  bubo). 

Toucans  That  Cannot  Be  Added  to  the 
Approved  List 

The  Service  found  that  the  following 
toucan  species,  which  conunenters 
requested  be  included  in  the  approved 
list,  could  not  be  added  to  the  approved 
list  of  captive-bred  species  because  it 
did  not  meet  the  criteria  for  approval  in 
§  15.31(a)  and  wild-caught  birds  are  in 
trade  and  have  been  imported  into  the 
United  States:  Toco  toucan  [Rawpbastos 
toco). 

Law  Enforcement  Concerns 

The  Service  found  that  the  following 
bird  species,  all  of  which  commenters 
requested  be  included  in  the  approved 
list,  could  not  be  added  to  the  approved 
list  of  captive-bred  species  because  they 
did  not  meet  the  criteria  for  approval  in 
§  15.31  due  to  law  enforcement 
concerns  that  wild-caught  birds  are  in 
trade  illegally  and  have  been  imported 
either  into  the  United  States  or  other 
countries:  Nj'asa  lovebird  [Agapomis 
li]ianae).  Australian  king  parrot 
[Alistems  scapularis).  Double  vellow- 
headed  Amazon  [Amazona 
ochmcephala  oratrix).  Green-cheeked 
Amazon  (Amazona  viridigenaUs).  Gang- 
gang  cockatoo  (Callocephalon 
fimbriatum).  Major  Mitchell's  cockatoo 
[Cacatua  leadbeateri).  Western  long- 
billed  cockatoo  [Cacahia  pastinator). 
Long-billed  corella  (Cacatua    ' 
tenuirostris),  Spix's  macaw  (Cyanopsitta 
spi.xii),  Rose-breasted  cockatoo  or  Galah 
(Eolophus  roseicapillus),  Mexican 
parrotlet  (Forpus  cyanopygius).  Black 
Palm  cockatoo  (Proboaci'ger  aterrimus). 
Lanner  falcon  [Falco  biarmicus),  Saker 
falcon  (Falco  chemig).  Gyrfalcon  (Falco 
rusticolus).  Red  siskin  (Carduelis 
cucullata).  and  Crimson  finch 
(.Veoc/im/o  phaeton). 

Illegal  trade  in  lanner  falcons  and 
saker  falcons  was  reported  in  the 
Review  of  Alleged  Infractions  and  Other 
Problems  of  Implementation  of  the 
Convention  (Doc.  9.22).  which  is  a 
document  prepared  by  the  CITES 
Secretariat  for  discussion  at  tlie  Ninth 
Meeting  of  the  Conference  of  the  Parties 
to  CITES.  The.se  species  appear  to  be 
involved  in  illegal  trade  on  a  fairly 
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regular  b^sis,  including  the  laundering 
of  wild-ctught  specimens  through 
captive-bjeeding  operations. 

The  Service  received  1708  form  letters 
requesting  that  all  cockatoo  species  from 
Australia  be  added  to  the  approved  list 
of  captivo-bred  species.  The  Service 
disagrees  J  because  all  cockatoo  species 
do  not  m«  et  the  criteria  for  approval  in 
§  15.31  di  e  to  the  illegal  trade  in  wild- 
caught  bti  ds  from  Australia.  A  recent 
three-yeai  covert  law  enforcement 
investigat  on,  dubbed  Operation 
Renegade,  found  that  over  a  10-year 
period  in(  ividuals  were  hired  as 
couriers  a  id  travelled  to  Australia  each 
fall  durin|  the  cockatoo  nesting  season 
to  remove  eggs  frtim  nests  in  the  wild. 
Several  h\  ndred  smuggled  eggs  were 
then  incuiated,  hand-reared,  and  sold 
as  captiveft>red  birds  to  collectors  in  the 
United  States.  Among  the  smuggled 
species  wire  Rose-breasted  cockatoos. 
Red-tailedl  black  cockatoos.  Major 
Mitchell'sjcockatoos,  and  Slender-billed 
is  investigation  was  a  joint 
law  enforcement  officials 
lUa.  New  Zealand,  and  the 
;e8,  and  to  date,  has  resulted 
convictions  against  1 7 


corellas 
effort  wii 
from  Aus 
United  St 
in  crimin 
indi  vidua 


CITES-Lisied  Passerines  That  Cannot  Be 
Added  to  me  Approved  List 

The  Sentice  found  that  the  following 
CTTES-listtd  passerine  species,  which 
commentefs  requested  be  included  in 
the  approi^  list,  could  not  be  added  to 
the  approv  ad  list  of  captive-bred  species 
because  th  ty  did  not  meet  the  criteria 
for  approval  in  §  15.31(a)  and  wild- 
caught  birds  are  in  trade  and  have  been 
imported  iiito  the  United  States  or  have 
been  in  int  tmational  trade;  Strawberry 
finch  (Amt  ndava  amandava).  Greater 
Indian  (Jav  mj  hill  myna  (Gracula 
religiosa),  i  It.  Helena  waxbill  (Esttilda 
astrild).  Oi^nge-cheeked  waxbill 
(Esttilda  tnelpoda).  Black-rumped 
waxbill  (Ei  trilda  troglodytes).  Yellow- 
crowned  b  shop  (Euplectes  afer).  Orange 
weaver  (Eu  olectes  orix  franciscanus). 
Village  Ind  j^obird  or  Senegal 
combassou  (Vidua  chalybeata),  Red- 
billed  firef  ach  (Lagonosticta  senegala). 
Quail  finch  (Ortygospiza  atricollis). 
Cordon  bleu  [red-cheeked  finch) 
(Uraegintk  is  benegalus),  and  Pin-tailed 
whydah  (V  dua  macroura). 


NonCITES  Usted  Passerines  That 
Cannot  Be  \dded  to  the  Approved  List 
The  Ser\'  ce  found  that  the  following 
.non-ClTES'  listed  species,  which 
commenter  i  requested  be  included  in 
the  approved  list,  could  not  be  added  to 
the  approved  hst  of  captive-bred  spedes 
because  the  /  did  not  meet  the  criteria 
for  approva  in  §  15.31  (However,  since 


they  are  not  listed  in  the  CITES 
Appendices,  they  are  not  covered  by  the 
WBCA):  Hooded  pitta  [Pitta  sordida), 
Hartlaub's  turaco  (Tamaco  hartiaubh. 
Blue-faced  parrot-finch  (Erythnua 
trichroa).  Red-headed  parrot-finch 
(Erythrura  psittacea).  Pin-tailed  parrot- 
finch  (Erythrura  prasina).  Black- 
cheeked  waxbill  (Estrilda  erythronotos). 
Violet-eared  waxbill  (Uraeginthus 
granatina).  Peters'  twinspot  (Hypargos 
niveoguttntus).  Chestnut  munia 
(Lonchura  malacca),  Yellow-rumped 
finch  (Lonchura  flaviprymna),  Melba 
finch  (Pytilia  melba).  Orange-winged 
Pytilia  (Pytilia  afra).  Saffron  finch 
(Sicalis  flaveola).  PUrple  grenadier 
(Uraeginthus  ianthinogaster),  White- 
rumped  shama  thrush  (Copsychus 
malabaricus).  Silver-eared  mesa 
(Leiothrix  argentauris),  Pekin  robin 
(Leiothrix  lutea),  and  Asian  Fairy 
bluebird  (Irena  puella). 

Some  commenters  asked  that  the  Java 
sparrow  (Padda  oryzivora)  be  approved 
as  a  captive-bred  species.  The  Java 
sparrow  is  listed  as  an  injurious  wildlife 
species,  under  regulations  in  50  CFR 
Part  16,  and  its  importation, 
transportation,  or  acquisition  is 
prohibited.  Therefore,  the  Ser\  ice 
cannot  list  it  as  a  species  approved  for 
importation. 

Several  form  letters  were  received 
recommending  that  the  Northern 
Cardinal  (Cardinalis  cardinalis)  be 
added  to  the  approved  list  of  captive- 
bred  species.  This  species  is  native  to 
the  United  States  and  is  protected  under 
the  Migratory  Bird  Treaty  Act  (16  U.S.C. 
703-711)  and  implementing  regulations 
in  50  CFR  Subchapter  B.  Therefore,  the 
Service  cannot  list  it  as  a  species 
approved  for  importation. 

Comments  Pertaining  to  Section  15.33:   ' 
Species  Included  in  the  Approved  List 
for  Captive-bred  Species.  Inclusion  of 
Species  in  the  Approved  List,  in 
Addition  to  Those  in  the  Proposed  Rule 
of  March  17.  1994 

The  Service  found  that  the  following 
species  could  be  added  to  the  approved 
list  of  captive-bred  species  because  they 
meet  the  criteria  for  approval  in  §  15.31: 
Cherry  finch  (Aidemosyne  modesta). 
Diamond  sparrow  (Emblema  guttata). 
Red-browed  finch  (Aegintha 
temporalis).  Masked  lovebird 
(Agapomis  personata).  Jendaya  conure 
(Aratinga  jandaya).  Yellow-fronted 
parakeet  (C>T3noranjphus  auriceps). 
Red-fronted  parakeet  (Cyanoramphus 
novaezelandiae).  Blue-vtin^^ed  parrot 
(Neophema  chrysostomc).  Elegant 
parrot  (Neophema  elegans).  Northern 
rosella  (Platycercus  venastus).  Western 
or  Stanley  rosella  (Platycercus  icteiotis). 
Golden-shouldered  parakeet  (Psephotus 


chrysopterygius),  Indian  ringneck 
parakeet  (Psittacala  krameri 
manillensis).  Scaly-breasted  lorikeet 
(Trichogjossus  chlorolepidotus),  and 
Common  buzzard  (Buteo  buteo). 

Several  commenters  requested  that 
color  mutations  of  several  psittaclne 
species  be  added  to  the  approved  list  of 
captive-bred  species.  The  Service  agrees 
when  the  color  mutation  is  (a)  rare  or 
non-existent  in  the  wild,  and  therefore 
not  likely  to  be  obtained  as  wild-caught 
stock:  (b)  regularly  produced  in 
captivity,  and  (c)  distinguishable  from 
the  typical  wild  form  and  such  ability 
to  distinguish  the  color  mutation  is  easy 
for  the  non-expert.  Therefore,  the 
Service  is  adding  the  following  color 
mutations  for  selected  species  to  the 
approved  list  of  captive-bred  species: 
Pacific  parrotlet  (Forpus  coelestis)  - 
lutino.  yellow,  blue  and  cinnamon 
forms;  lineolated  or  barred  parakeet 
(Bolborhynchus  lineola)  -  blue,  yellow, 
and  white  forms;  and  Alexandrine 
parakeet  (Psittacula  eupatria)  -  blue  and 
lutino  forms.  The  Service  understands 
that  newly  discovered  color  mutations 
are  continuously  appearing  and  being 
established  in  captivity,  and  would 
appreciate  information  as  the  process 
occurs,  so  that  additional  color 
mutations  could  be  listed  on  the 
approved  list  of  captive-bred  species. 

Comments  Pertaining  to  Section  15.33: 
Species  Included  in  the  Approved  List 
for  Captive-Bred  Species.  Deletions  of 
Species  in  the  Approved  List 

Animal  welfare  organizations  and  one 
conservation  organization  commented 
that  Peach-faced  lovebird  (Agapomis 
roseicollis)  and  Plum-headed  parakeet 
(Psittacula  cyanocephala)  do  not  meet 
the  criteria  for  approval  in  §  15.31(a) 
and  wild-caught  birds  are  in  trade.  The 
Service  has  reviewed  its  own  and 
international  import  trade  records  for 
Peach-faced  lovebirds  and  is  satisfied 
that  all  specimens  of  the  species  known 
to  be  in  trade  are  captive-bred.  The 
commenters  expressed  concern  that 
imports  of  Peach-faced  lovebirds  from 
South  Africa  could  be  wild-caught 
birds,  since  the  species  occurs  in  the 
wild  there.  The  Service  reviewed  the 
wildhfe  import  declarations  for  all 
Peach-faced  lovebirds  imported  from 
South  Africa  to  the  U.S.  from  1988 
through  1992  and  is  satisfied  that  the 
birds  imported  were  captive-bred. 
Virtually  all  shipments  had  been 
certified  by  the  South  African  CITES 
Management  Authority  as  captive-bred. 
This  species  meets  the  criteria  for 
approval  in  §  15.31  and  will  remain  on 
the  approved  list  of  captive-bred 
species. 


The  Service  has  reviewed  import 
trade  records  for  Plum-headed  parakeets 
and  found  wild-caught  specimens  of 
this  species  in  trade,  although  none 
have  been  imported  into  die  United 
States.  Therefore,  this  species  does  not 
meet  the  criteria  for  approval  in  §  15.31, 
and  the  Service  is  not  including  the 
Plum-headed  parakeet  in  the  approved 
list  of  captive-bred  species. 

The  Government  of  Australia 
communicated  its  concern  with  listing 
in  the  approved  list  of  captive-bred 
species  the  following  species:  the  Port 
Lincoln  parrot  (Bamardius  zonarius). 
Swift  Parrot  (Lathamus  discolor),  Green 
rosella  (Platycercus  caledonicus), 
Yellow  rosella  (Platycercus  flaveolus), 
and  Blue-bonnet  parakeet  (Psephotus 
haematogaster).  They  stated  that  these 
species  are  not  common  in  captivity  in 
Australia  and  that  there  are  problems 
associated  with  the  smuggling  of  wild- 
caught  specimens  of  these  species.  The 
Service  proposed  these  species  for 
Usting  in  its  March  17, 1994,  Notice  of 
Proposed  Rulemaking,  based  on  the 
information  available  to  it  at  that  time, 
which  showed  that  specimens  imported 
into  the  U.S.  were  captive-bred.  Given 
this  new  information  from  Australia,  the 
Service  agrees  and  is  not  including 
these  species  in  the  final  list  of 
approved  captive-bred  species. 

Animal  welfare  organizations  and  one 
conservation  organization 
recommended  that  the  Gouldian  finch 
(Chloebia  gouldiae).  Long-tailed 
grassfinch  (Poephila  acuticaudata),  and 
Double-barred  finch  (Poephila 
bichenovii)  be  deleted  bom  the 
approved  list  of  captive-bred  species 
because  of  the  high  mortality  these 
species  suffer  in  transit  and  quarantine. 
Although  the  Service  recognizes  the 
problems  with  mortality  of  birds  in 
trade,  the  statute  does  not  allow  the  use 
of  such  information  in  listing  captive- 
bred  species  on  the  approved  list.  The 
Service  is  committed,  however,  to 
enforcement  of  the  Humane  and 
Healthful  Transport  Regulations  in  50 
CFR  Part  14,  which  apply  to  these  and 
all  other  bird  species  imported  into  the 
United  States. 

The  reoresentative  of  the  pet  industry 
ana  two  aviculturists  commented  it  was 
"'in  error  and  misleading"  for  the 
Service  to  list  Bourke's  parrot 
(Neophema  bourkii)  and  the  Scarlet- 
chested  parrot  (Neophema  splendida) 
on  the  approved  list  of  captive-bred 
species  because  they  are  listed  as 
endangered  under  the  U.S.  Endangered 
Species  Act  (ESA).  The  Service 
disagrees  and  notes  that  we  are  aware  of 
the  species'  listing  imder  the  ESA.  The 
Service  did  not  intend  to  mislead  the 
public  and  was  aware  that  these  species 


were  listed  under  the  ESA  and  would 
require  ESA  permits  to  be  imported. 
However,  the  Service  foimd  that  these  2 
species  met  the  criteria  in  Section  15.31. 
and  since  a  few  captive-bred  birds  had 
been  imported  into  the  U.S.  in  past 
years,  it  was  appropriate  to  list  them 
and  not  require  a  WBCA  permit  for  their 
import.  The  Service  notes  that,  although 
the  species  is  endangered  in  the  wild  in 
Australia,  adequate  enforcement 
controls  exist  such  that  wild-caught 
birds  are  not  threatened  by  illegal  trade. 
The  Service  does  not  have  any  evidence 
of  any  specimens  in  international  trade 
that  are  not  captive-bred.  The 
Government  of  Australia  agrees  with 
this  interpretation  for  these  spedes.  The 
Service  has  footnoted  the  spedes  on  the 
approved  list  of  captive-bred  species 
which  require  an  ESA  permit  for 
importation  to  avoid  any  confusion. 

E£fect8oftheRule 

The  Service  has  determined  that  this 
final  rule  is  categorically  excluded 
under  Departmental  procedures  in 
complying  with  the  National 
Environmental  PoUcy  Act  (NEPA).  See 
516  DM  [Departmental  Manual]  2. 
Appendix  1  Paragraph  1.10.  The 
regulations  are  procedural  in  nature, 
and  the  environmental  effects,  while 
crafted  to  carry  out  the  benign  purposes 
of  the  WBCA,  are  judged  to  be  minimal, 
speculative,  and  do  not  lend  themselves 
to  meaningful  analysis.  Future 
regulations  implementing  the  WBCA 
may  be  subject  to  NEPA  documentation 
requirements,  on  a  case-by-case  basis. 

Executive  Orders  12866, 12612,  and 
12630  and  the  Regulatory  Flexibility 
Act 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  This  action  is 
not  expected  to  have  significant  taking 
implications  for  United  States  dtizens, 
as  per  Executive  Order  No.  12630.  It  has 
also  been  certified  that  these  revisions 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  as  described  by  the  Regulatory 
Flexibility  Ad.  Since  the  rule  applies  to 
importation  of  live  wild  birds  into  the 
United  States,  it  does  not  contain  any 
Federalism  impacts  as  described  in 
Executive  Order  12612. 

Paperwork  Reduction 

This  final  rule  does  not  contain  any 
increase  in  information  collection  or 
record  keeping  requirements  as  defined 
by  the  Paperwork  Reduction  Ad  of 
1980.  The  information  collection 
requirement  (s)  contained  in  this  sedion 
have  been  approved  by  the  Office  of 
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Management  and  Budget,  as  required  by 
44  U.S.C  3501  et  seq. 

List  of  Subjects  in  50  CFR  Part  15 

Imports,  Reporting  and  recordkeeping 
requirements.  Transportation  and 
wildlife. 

Regulation  Promulgation 

PART  15— WILD  BIRD 
CONSERVATION  ACT 

Accordingly.  50  CFR  Part  15  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  15 
continues  to  read  as  follows: 

Authority:  Pub.  L  102-440. 16  U.S.C 
4901-4916. 

2.  .A  new  Subpart  D,  consisting  of 
Sections  15.31, 15.32.  and  15.33,  is 
added  to  Part  15  to  read  as  follows: 


Subpar  D— Approved  List  of  Species 
Listed  ii  I  the  Appendices  to  the 
Conven  ion 

Sec. 

15.31  C  iteria  for  including  species  in  the 
appr  »ved  list  for  captive-bred  species. 

15.32  C  iteria  for  including  species  in  the 
appr  (ved  list  for  non-captive-bred 
spec  Bs.  [Reserved]. 

15.33  S  (ecies  included  in  the  approved  list. 

15.31    C  iteria  for  including  species  in  the 
approve*  list  for  captive-bred  species. 

The  D  rector  will  periodically  review 
the  list  c  f  captive-bred  exotic  bird 
species   a  paragraph  15.33(a),  for  which 
im  portal  on  into  the  United  States  is 
approve!  .  Any  exotic  bird  species  listed 
in  paragi  aph  15.33(a)  pursuant  to  this 
section  t  lust  meet  all  of  the  following 
criteria: 

(a)  All  specimens  of  the  species 
known  ti  i  be  in  trade  (legal  or  illegal)  are 
captive-lred: 


Species 


Order  Falconiifofmes: 

Buteo  buteo 

Order  Cohirrbrfomies: 

Columba  livia 

Order  Psittadformes: 

Agapomis  personata „ _ .,, 

Agapomis  roseicollis , '. 

Arakrga  jandaya ^ 

BamaaSus  bamardi 

Botoofhynchus  lineofa  (Wue  form)  

Boix)rttynchus  Sneota  (yellow  form)  ._, 

Bolborhynchus  lineo/a  (white  form)  

Cyanoramphus  auriceps 

Cyanoramphus  novaezeiandiae 

Foq3us  coelestis  (lutino  form) „ 

Forpus  coelestis  (yellow  fofm) 

Forpus  coelestis  (blue  form) 

Fotpus  coeiestis  (cinnamon  form) 

Melopsittacus  undulatus  

Neophema  bourkii ......."" 

Neophema  chrysostoma . ._J," 

Neophema  elegans 

Neophema  pulchella^  _...™" 

Neophema  splendida'' 

Nytrphicus  hoUandicus . 

Plafycercvs  adelaide „ „„ 

Platycercus  adsdtus ". 

Platycetcus  elegans 

Platycercus  eximius 

Platycercus  icterots _ _..!! 

Platycercus  venustus ^..... 

PotyteHs  alexandrae ^„Z 

PolyteTis  anthopeplus 

PoiyteHs  swainsonii ., ., 

Psephotus  chrysopterygius^  . .. 

Psephotus  haematonotus 

Psephotus  varius  

Psittacula  eupatria  (blue  form) 

Psittacula  eupatria  (lutino  form) 

Psittacula  krameri  manillensis 

Purpureicephahts  spurius 

Trichoglossus  chlorolepidotus 

Older  Passenformes: 

AeginOia  temporalis  ._ „ 

Aidemosyne  modesia  ....... !.!IZ 

Chbebia  goukMae _.. „ 

£/nMema  guttata 


(b)  No  specimens  of  the  species  are 
known  to  be  removed  from  the  wild  for 
commercial  purposes; 

(c)  Any  importation  of  specimens  of 
the  species  would  not  be  detrimental  to 
the  survival  of  the  species  in  the  wild; 
and 

(d)  Adequate  enforcement  controls  are 
in  place  to  ensure  compliance  with 
paragraphs  (a)  through  (c)  of  this 
section. 

§  1 5.32    Criteria  for  inclucflng  species  in  the 
approved  list  for  non-captive-l>red  species. 
[Reserved] 

S 1 5.33    Species  included  in  the  approved 
list 

(a)  Captive-bred  species.  The  list  in 
this  paragraph  includes  species  of 
captive-bred  exotic  birds  for  which 
importation  into  the  United  States  is  not 
prohibited  by  section  15.11.  The  species 
are  grouped  taxonomically  by  order. 
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Species 


EmMema  ptta 

Lonchura  castaneolhorax 

Lonchura  domesOca 

Lonchura  pectoraMs 

Neochmia  mfk^auda 

PoepNIa  acutKauda 

Po^Ma  bk:henov« 

PoepNIa  cincta ., 

Poephila  guttata 

PoepNIa  personata „. 

Serinus  canaria 


Common  name 


Painted  finch. 
Chestnut-breasted  finch. 
Society  (.Bengalese)  finch. 
Pictorella  finch. 
Star  finch. 

Long-tailed  grassfinch. 
Double^)arred  finch. 
Parson  finch. 
Zebra  finch. 
Maskedfinch. 
Common  Canary. 


A«  (ESA))''of  mS  cffa^.'**^'"^  '°'  "^'  "P^  under  Pad  17  (species  listed  as  endangered  or  tt,reatened  under  the  Endangered  Species 


(b)  Non-captive-bred  species. 
[Reserved]. 


Dated:  November  21, 1994. 

George  T.  Frampton  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[ra  Doc.  94-29673  Filed  12-1-94;  8:45  am] 
BILLING  COOE  4310-SS-Pl 


Common  name 


Common  European  buzzard. 

Rock  dove. 

Masked  lovebird. 
Peach-faced  tovebird 
Jervjaya  conure. 
Mallee  ringneck  parrot. 
Lineolated  parakeet  (blue  form). 
Lineolated  parakeet  (yellow  form). 
Lineolated  parakeet  (white  form). 
Yeltow-fronted  Parakeet. 
Red-fronted  parakeet 
Pacific  parrotlet  (lutino  form). 
Pacific  parrotlet  (yellow  form). 
Pacific  parrotlet  (blue  form). 
Pacific  parrotlet  (cinnamon  form). 
Budgerigar. 
Bourke's  parrot. 
Blue-winged  Parrot. 
Elegant  Parrot. 
Turquoise  parrot. 
Scarlet-chested  parrot. 
Cockatiel. 
AdelakJe  rosella. 
Pale-headed  rosella. 
Crimson  rosella. 
Eastern  rosella 
Western  (Stanley)  rosella. 
Northern  rosella. 
Princess  parrot 
Regent  parrot 
Superb  parrot 

Golden-shouldered  parakeet 
Red-rumped  parakeet. 
Mulga  parakeet 

Alexandrine  parakeet  (blue  fomn). 
Alexandrine  parakeet  (lutino  fonn). 
Indian  ringneck  parakeet 
Red-capped  parrot 
Scaly-breasted  torikeet. 

Red-browed  Finch. 
Cherry  Finch. 
Gouidian  finch. 
Diamond  Sparrow. 


\ 


/ 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart630 
RIN  320S-AE9S 

Absence  and  Leave;  Sick  Leave 

AQENCV:  Office  of  Personnel 

Management. 

ACnOM:  Final  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  final  regulations 
on  the  use  and  recredit  of  sick  leave  for 
Federal  employees.  Consistent  with  the 
recently  enacted  Federal  Employees 
Family  Friendly  Leave  Act.  the  final 
regulations  expand  the  use  of  sick  leave 
by  permitting  most  employees  to  use  a 
total  of  up  to  104  hours  of  sick  leave 
each  leave  year  (or,  in  the  case  of  a  part- 
time  employee  or  an  employee  with  an 
uncommon  tour  of  duty,  the  number  of 
hours  of  sick  leave  normally  accrued 
during  a  leave  year)  to  provide  care  for 
a  family  member  as  a  result  of  physical 
or  mental  illness:  injury;  pregnancy; 
childbirth;  or  medical,  dental,  or  optical 
examination  or  treatment;  or  to  make 
arrangements  necessitated  by  the  death 
of  a  family  member  or  attend  the  funeral 
of  a  family  member.  The  final 
regulations  also  remove  the  3-year 
break-in-service  limitation  on  the 
recredit  of  sick  leave  for  former 
employees  who  are  reemployed  on  or 
after  December  2.  1994. 
EFFECTIVE  DATE:  December  2, 1994. 
FOR  FURTHER  INFORMATKM  CONTACT:  ]o 
Ann  Perrini.  (202)  606-2858. 
SUPPLEMEffTARY  INFORMATKM:  On  May 
n.  1994  (59  FR  24560).  the  Office  of 
Personnel  Management  (OPM) 
published  proposed  regulations  to 
amend  5  CFR  630.401  to  provide  that 
employees  may  use  a  total  of  up  to  5 
days  oJF  sick  leave  per  leave  year  to 
provide  care  for  a  child,  spouse,  or 
parent  as  a  result  of  sickness,  injury, 
pregnancy,  or  childbirth;  to  make 
arrangements  necessitated  by  the  death 
of  a  family  member;  or  to  attend  the 
funeral  of  a  family  member.  In  addition, 
OPM  proposed  to  amend  5  CFR  630.502 
and  630.304  toxemove  the  3-year  brake- 
in-sen.ice  limitation  on  the  recredit  of 
sick  leave  and  permit  employees  who 
separate  from  Federal  service  to  have 
their  unused  sick  leave  recredited  in  full 
to  their  sick  leave  accounts  upon  return 
to  Federal  sen-ice  on  or  after  the 
effective  date  of  the  final  regulations. 
These  changes  were  recommended  in 
the  Report  of  the  National  Performance 
Review  on  September  7. 1993.  The 
proposed  regulations  also  included 
conforming  changes  in  §§  630.402 


(Applio  tion  for  sick  leave).  630.403 
(Suppot  ing  evidence),  and  630.405 
(Use  of !  ick  leave  during  annual  leave). 

Durin  ;  the  comment  period,  OPM 
receive^  comments  from  1  Member  of 
Congresi,  29  Federal  agencies,  1  labor 
organization,  13  professional 
organizapons  and  associations,  and  99 
individiials.  for  a  total  of  143  comments. 
Thirty-fdur  commenters  supported  the 
proposed  revisions  in  the  sick  leave 
regulations  without  change.  Five 
individifils  opposed  the  proposed  sick 
leave  rej  ulations.  These  individuals 
believed  sick  leave  should  be  granted 
only  for  in  employee's  personal  illness 
or  injury  and  that  Federal  employees 
earn  andaccrue  sufficient  annual  leave 
to  provide  care  for  family  members. 

After  the  close  of  the  comment  period. 
Congress!  passed  and  the  President 
signed  ir  to  law  the  Federal  Employees 
Family  F  riendly  Leave  Act.  Public  Law 
103-388  on  October  22. 1994.  The  Act 
authoriz(  s  the  use  by  all  covered  full- 
time  em{  loyees  of  a  total  of  up  to  40 
hours  (5  vorkdays)  of  sick  leave  per 
year  to  (1 )  give  care  or  otherwise  attend 
to  a  farai  y  member  having  an  illness, 
injury,  oi  other  condition  which,  if  an 
employe  had  such  a  condition,  would 
justify  th  !  use  of  sick  leave  by  the 
employee ;  or  (2)  make  arrangements  or 
attend  th  (  funeral  of  a  family  member. 
In  additi<  n.  a  covered  full-time 
employe*  who  maintains  a  balance  of  at 
least  80  li  Durs  of  sick  leave  may  use  an 
additions   64  hours  (8  workdays)  of  sick 
leave  per  year  for  these  purposes, 
bringing  I  le  total  amount  of  sick  leave 
available  or  family  care  and 
bereavem  jnt  purposes  to  a  maximum  of 
104  hour  (13  workdays)  per  year  for 
einployef  i  who  satisfy  this  condition. 

The  Fe  eral  Employees  Family 
Friendly  £ave  Act  will  become 
effective    n  Deicember  22, 1994.  As 

^discussec  below,  however,  we  have 
determin  d  that  regulatory  provisions 
consisten  with  the  entitlements 
provided  )y  this  legislation  should  be 
made  effe  :tive  immediately  under  the 
regulator]  authority  granted  to  OPM  by 
the  currei  t  sick  leave  statute  (5  U.S.C  ' 
6311). 

A  sumr  lary  of  the  comments  received 
by  OPM  0  1  the  proposed  sick  leave 
regulatior  s  and  a  description  of  the 
revisions  nade  in  the  regulations  as  a 
result  oft  le  comments  are  presented 

below. 


Use  of  St 
Members 


A  large 
(65)  oppo^d 
leave  to 
family 
or  parent. 


ic  i.  Leave  To  Care  for  Family 


)roportion  of  the  commenters 
'  limiting  the  use  of  sick 
piovide  care  only  for  certain 
me  nbers— i.e..  a  child,  spouse, 
rhe  commenters  believed  the 


proposed  rule  was  unfair  and 
discriminatory  to  many  Federal 
employees  who  share  close  family 
responsibilities  in  a  family  group 
broader  than  a  traditional  nuclear 
family.  Further,  they  suggested  this 
policy  would  be  inconsistent  with  the 
intent  of  many  other  OPM  initiatives 
designed  to  assist  Federal  employees  in 
balancing  work  and  family  needs.  For 
example,  one  agency  suggested  that  if 
the  purpose  of  the  proposed  sick  leave 
regulations  is  to  be  sensitive  to  the 
needs  of  all  employees,  some 
consideration  should  be  given  to  those 
individuals  who  have  legal 
responsibility  for  other  family  members 
or  significant  others.  One  commenter 
recommended  that  OPMs  definition  of 
family  member  be  changed  so  that  the 
Federal  Government  could  set  an 
example  as  an  employer  of  a  diverse 
workforce. 

One  agency  and  11  individuals 
recommended  that  the  phrase  "son  or 
daughter"  be  substituted  for  the  term 
"child."  The  definition  of  "child"  in  the 
proposed  rule  includes  individuals  over 
the  age  of  18  only  if  they  are  disabled. 
The  agency  was  concerned  that  the  term 
"child"  may  be  perceived  as  connoting 
a  lack  of  maturity  and  suggested  that 
this  connotation  is  not  appropriate  to 
individuals  over  18  who  are  disabled 
because  it  may  reinforce  negative 
stereotypes  about  individuals  with 
disabilities.  The  agency  stated  that  the 
phrase  "son  or  daughter."  as  used  in  the 
Family  and  Medical  Leave  Act  of  1993 
(FMLA)  and  in  OPM's  implementing 
regulations  under  the  Act.  is  less  likely 
to  connote  immaturity,  since  the  phrase 
identifies  the  relationship  rather  than  a 
stage  of  development. 

Many  commenters  pointed  out  that 
the  definition  of  "child"  in  the 
proposed  rule  would  prohibit  parents 
from  using  sick  leave  to  arrange  for  or 
attend  the  funeral  of  an  aduU  son  or 
daughter  who  is  over  18  years  old^and 
is  not  disabled. 

One  agency  noted  that  some  agencies 
provide  broader  coverage  for  benefits 
under  the  FMLA  by  allowing  additional 
family  members  to  be  coven^l  (as 
encouraged  int)PM's  interim 
regulations  implementing  Title  II  of  the 
FMLA)  and  that  these  agencies  will  be 
put  in  the  awkward  position  of  having 
different  coverage  for  two  leave 
programs  that  OPM  recognizes  as  having 
a  "similau-ity  of  purpose." 
Most  of  the  commenters 
recommended  that  OPM  use  the  broader 
definition  of  "family  member"  found  in 
the  Voluntary  Leave  Transfer  Program. 
One  commenter  noted  that  this 
definition  is  more  accommodating  to  the 
needs  of  a  wide  variety  of  family 
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compositions.  Another  suggested  that 
the  broader  definition  would  more 
faithfiilly  fulfill  the  Federal 
Government's  purpose  of  being  a 
responsive,  competitive,  and  model 
employer.  One  agency  noted  that  the 
broader  definition  is  consistent  with  the 
intent  of  the  National  Performance 
Review  recommendations.  Furthermore, 
the  agency  noted  that  the  broader 
definition  recognizes  that  in  today's 
society  there  are  both  traditional  and 
nontraditional  families  and  that  the 
responsibilities  placed  on  the  employee 
are  the  same  in  both  cases. 

In  response  to  these  comments  and 
consistent  with  the  requirements  of  the 
Federal  Employees  Family  Friendly 
Leave  Act,  Uie  final  regulations  include 
the  broader  definition  of  "family 
member"  that  is  used  in  the  Federal 
leave  sharing  program.  For  these 
purposes,  "family  member"  means  (a) 
spouse  and  parents  thereof;  (b)  children, 
including  adopted  children,  and 
spouses  thereof:  (c)  parents;  (d)  brother 
and  sisters,  and  spouses  thereof;  and  (e) 
any  individual  related  by  blood  or 
affinity  whose  close  association  with  the 
employee  is  the  equivalent  of  a  family 
relationship.  The  term  "children, 
including  adopted  children,  and 
spouses  thereof,"  as  used  in  this 
definition,  covers  adult  sons  and 
daughters,  whether  disabled  or  not.  and 
therefore  peimits  an  employee  to  use 
sick  leave  to  arrange  for  or  attend  the 
funeral  of  an  adiilt  son  or  daughter  who 
is  over  18  years  old  and  is  not  disabled. 

Limitation  on  Use  of  Sick  Leave  for 
Family  Care  or  Bereavement 

A  significant  number  of  the 
commenters  (42)  opposed  OPM's 
proposed  5-day  limitation  on  the 
amount  of  sick  leave  to  be  used  each 
leave  year  for  fiamily  care  or 
bereavement  purposes.  One  conunenter 
questioned  whether  5  days  of  sick  leave 
each  leave  year  realistically  would  be 
sufficient  to  enable  an  employee  to 
provide  care  for  family  members, 
especially  in  situations  of  terminal  or 
serious  illness.  One  commenter  stated 
that  the  current  move  to  "empower" 
employees  assumes  that  employees  are 
able  to  exercise  good  judgment  about 
their  jobs.  Therefore,  it  was  suggested, 
OPM  should  assume  that  employees  can 
make  a  fair  judgment  about  their  own 
usage  of  leave.  One  agency  commented 
that  if  the  absence  represents  an 
appropriate  use  of  sick  leave,  the 
amount  should  be  determined  by  the 
circumstances  of  each  case,  not  by  an 
arbitrary  ceiling. 

A  professional  association 
commented  that  the  proposed  5-day 
limit  on  the  use  of  sick  leave  to  care  for 


a  femily  member  is  tmnecessary  and  too 
restrictive  and  that  it  contravenes  the 
FMLA,  which  imposes  no  such  limit. 
The  association  believes  the  FMLA 
already  permits  Federal  employees  to 
substitute  their  accrued  or  acciunulated 
sick  leave  for  any  or  all  of  the  12  weeks 
of  ujipaid  FMLA  leave  to  care  for  a 
family  member.  Under  5  U.S.C.  6382(d), 
an  employee  may  elect  to  substitute 
paid  accrued  or  accumulated  annual  or 
sick  leave  for  any  part  of  the  12-week 
period  of  FMLA  leave,  "except  that 
nothing  in  this  subchapter  shall  require 
an  employing  agency  to  provide  paid 
sick  leave  in  any  situation  in  which 
such  employer  would  not  normally 
provide  any  such  paid  leave." 

The  association  oelieves  the 
legislative  history  of  the  FMLA  shows 
that  Congress  intended  that  employees 
would  be  entitled  to  unlimited 
substitution  of  sick  leave  for  unpaid 
leave  provided  by  the  FMLA.  The 
association  raised  these  same  objections 
in  its  comments  to  the  Department  of 
Labor  (DOL)  on  its  Notice  of  Proposed 
Rulemaking  (58  FR  13394,  March  10, 
1993]  requesting  assistance  in 
developing  interim  regulations 
implementing  Title  I  of  the  FMLA  and 
to  OPM  on  its  interim  regulations 
implementing  Title  II  of  the  FMLA  (58 
FR  39596,  July  23, 1993).  The 
association  further  stated  that  since 
OPM  has  not  yet  issued  final  regulations 
on  the  FMLA  and  has  not  resolved  the 
issue  of  substitution  of  sick  leave,  it  is 
premature  for  OPM  to  promulgate  a  sick 
leave  rule  that  may  contradict  OPM's 
final  FMLA  regulations. 

DOL  addressed  the  professional 
association's  objections  in  its  interim 
regulations  implementing  Title  I  of  the 
FMLA  in  29  CFR  part  825  (58  FR  31794. 
June  4, 1993).  DOL  stated  that  "the 
history  of  this  provision  lacks  an 
explanation  that  it  is  so  intended  and 
cannot,  therefore,  overcome  the  clearer 
reading  of  the  statutory  language."  OPM 
agrees  with  DOL's  assessment  that  the 
legislative  history  does  not  support  the 
idea  that  Congress  intended  unlimited 
substitution  of  paid  sick  leave  for  FMLA 
leave  without  pay.  In  addition, 
§  630.1205(b)(1)  of  OPM's  interim 
regulations  implementing  Title  II  of  the 
FMLA  specifically  states  that  an 
employee  may  elect  to  substitute  annual 
or  sick  leave  for  impaid  FMLA  leave, 
"consistent  with  current  law  and 
regulations  governing  the  granting  and 
use  of  annual  and  sidi  leave." 

Most  of  the  agencies  commenting  on 
the  5Hday  limitation  suggested  that  OPM 
impose  no  limit  on  the  amount  of  sick 
leave  that  an  emgjoyee  may  use  to  - 
provide  care  for  an  ill  orinjtued  Camily 
member.  Two  agencies  recommended 


that,  because  of  the  similarity  of 
piupose  between  this  initiative  and  the 
Family  and  Medical  Leave  Act,  the  sick 
leave  regulations  should  be  amended  to 
permit  employees  to  substitute  sick 
leave  for  any  or  all  of  the  12  weeks  of 
unpaid  leave  provided  by  the  FMLA. 
One  agency  noted  that  by  aligning  the 
sick  leave  regulations  with  the  FMLA, 
OPM  could  reduce  the  need  for  another 
set  of  tracking  systems  covering  time  off 
to  care  for  family  members.  Several 
agencies  reported  that  tracking  and 
monitoring  the  proposed  5-day  limit 
would  impose  an  additional 
administrative  burden  on  their  payroll 
and  timekeeping  fimctions  because  they 
would  be  required  to  track  two  types  of 
sick  leave — sick  leave  used  for  the 
employee's  own  medical  needs  and  sick 
leave  used  for  fiamily  needs.  One  agency 
stated  that  the  potential  for  abuse 
appears  high,  since  an  employer  may 
have  difficulty  verifying  the  medical 
status  of  family  members. 

A  professional  organization  stated 
that  limiting  the  use  of  sick  leave  to  5 
days  per  year  for  family  care  or 
bereavement  purposes  is  both 
inadequate  and  impractical  to 
administer  and  would  send  a  mixed 
message  to  Federal  employees  that 
family-friendly  programs  are 
encouraged  but  only  minimally 
supported.  The  organization  objected  to 
what  it  characterized  as  OPM's 
patronizing  tone  in  expressing  a  need  to  . 
exercise  caution  in  making  changes  in 
the  sick  leave  regulations  that  might 
allow  for  abuse  or  harm  the  employee's 
ability  to  save  enough  sick  leave  for  his 
or  her  own  personal  use.  The 
organization  suggested  that  employees 
should  be  viewed  as  fully  respo|^sible 
for  accommodating  their  own  personal 
and  fiamily  needs  and  recommended 
allowing  employees  to  use  an  unlimited 
amount  of  sick  leave  for  family  care 
purposes. 

As  noted  above,  the  Federal 
Employees  Family  Friendly  Leave  Act 
establishes  a  maximum  limitation  of  104 
hours  (13  workdays)  of  sick  leave  that 
may  be  used  by  most  employees  to  care 
for  a  family  member  or  for  bereavement 
purposes.  Consistent  with  the 
limitations  established  by  this 
legislation  and  in  response  to  the 
comments  described  above,  the  final 
regulations  provide  that  all  covered  full- 
time  employees  may  use  a  total  of  up  to 
40  hours  (5  workdays)  of  sick  leave  each 
year  for  family  care  or  bereavement 
purposes.  In  addition,  a  covered  fidl- 
time  employee  who  maintains  a  balance 
of  at  least  80  hours  of  sick  leave  may  use 
an  additional  64  hours  (8  workdays)  of 
sick  leave  per  year  for  these  purposes, 
bringing  the  total  amount  of  sick  leave 
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available  for  family  care  and 
bereavement  purposes  to  a  maximiun  of 
104  hours  (13  workdays)  per  year  for 
employees  who  satisfy  this  condition. 
(See  §630.401  (b)  through  (d).) 

For  a  part-time  employee  or  an 
employee  with  an  uncommon  tour  of 
duty,  the  final  regulations  provide  that 
the  basic  amount  of  sick  leave  to  be 
made  available  for  family  care  or 
bereavement  purposes  shall  be  equal  to 
the  average  number  of  hours  of  work  in 
the  employee's  scheduled  tour  of  duty 
each  week.  In  addition,  a  part-time 
employee  or  an  employee  with  an 
uncommon  tour  of  duty  who  maintains 
a  sick  leave  balance  eqiiai  to  at  least 
twice  the  average  number  of  hours  of 
work  in  the  employee's  scheduled  tour 
of  duty  each  week  may  use  an  amount 
equal  to  the  number  of  hours  of  sick 
leave  normally  accrued  by  the  employee 
during  a  leave  year  for  these  purposes. 
These  limitations  are  consistent  with 
the  amendments  made  by  the  Federal 
Employees  Family  Friendly  Leave  Act. 
which  authorizes  OPM  to  prescribe 
limitations  for  such  employees  that  are 
proportional  to  those  applicable  to  full- 
time  employees  with  a  tour  of  duty  of 
40  hours  per  week. 

OPM  believes  an  annual  limit  of  104 
hours  (13  workdays)  of  sick  leave  to 
provide  care  for  an  ill  or  injured  family 
member  will  be  an  ample  amount  of 
lime  for  most  employees  to  give  care 
and  attendance  to  family  members  for 
illness  or  injury  when  viewed  in  the 
context  of  other  available  options  and 
entitlements.  The  entitlement  to  use  a 
total  of  up  to  104  hours  of  sick  leave,  in 
conjunction  %vilh  a  generous  annual 
leave  system,  advanced  annual  leave, 
the  leave  transfer  and  leave  bank 
programs,  flexible  work  schedules, 
flexiplace,  unpaid  leave  under  the 
FMLA.  and  compensatory  time  off  will 
further  assist  the  vast  majority  of 
employees  to  meet  their  sickness-related 
family  care  needs. 

Sick  Leave  for  Exposure  to  a 
Communicable  Disease 

A  labor  organization,  an  agency,  and 
Mime  individuals  commented  that  the  5- 
ddy  limit  on  the  use  of  sick  leave  for 
family  care  purposes  would  restrict. 
Tather  than  expand,  entitlement  to  use 
sick  leave  in  the  case  of  employees  who 
provide  care  for  a  family  member  who 
is  afflicted  with  a  contagious  disease. 
The  labor  organization  pointed  out  that 
4}  630.401(c)  of  the  current  regulations 
places  no  limit  on  the  amount  of  sick 
leave  that  may  be  used  under  these 
circumstances  and  suggested  that  the  5- 
day  limit  would  impose  an  unfair 
hardship  when  compared  to  the  current 
policy. 


The  cu  rent  regulatory  provision 
authorizi  ig  the  use  of  sick  leave  to  care 
for  "a  me  nber  of  (the  employee's) 
immedlai  o  family  who  is  afflicted  with 
a  contagii  >us  disease"  is  based  primarily 
on  the  ne  jd  to  prevent  the  spread  of 
contagio4  in  the  workplace.  When  the 
health  authorities  having  jurisdiction  or 
a  health  oare  provider  determines  that 
an  emplo  ree's  exposure  to  a 
communi  able  disease  would  jeopardize 
the  healtl  of  other  employees,  we 
continue  o  believe  it  is  appropriate  to 
grant  sici  leave  to  the  employee  for  the 
entire  pel  iod  of  time  during  which  the 
danger  to  die  health  of  other  employees 
exists.  Ho  wever,  when  it  cannot  be 
determine  d  that  an  employee's  exposure 
to  a  comn  lunicable  disease  would 
jeopardizi !  the  health  of  other 
employee  s,  we  do  not  believe  there  is 
any  justif  cation  for  allowing  the 
employee  to  use  more  sick  leave  than 
would  be  available  to  other  employees 
who  wish  to  provide  care  for  a  family 
member  ^those  illness  or  incapacitation 
is  not  the  result  of  a  communicable 
disease.  Ii  i  such  cases,  employees  may 
request  ar  nual  leave  or  leave  without 
pay  to  pn  vide  additional  care  and  may 
also  be  el:  jible  for  participation  in  the 
Federal  le  ive  sharing  program. 

The  det  ;rmination  as  to  whether  an 
employee  s  exposure  to  a  communicable 
disease  w  luld  jeopardize  the  heahh  of 
other  emp  oyees  necessarily  is  a  matter 
of  judgme  it.  Supervisors  should  rely  on 
the  expert  se  of  the  health  authorities 
having  jui  isdiction  or  a  health  care 
provider  i  i  determining  the  period  of 
time  for  vm  lich  sick  leave  should  be 
authorize)  and  may  require  the 
employee  to  submit  medical 
document  ition  to  support  the  use  of 
sick  leave  under  these  circumstances  for 
an  extendi  d  period  of  time. 

Ol'.M  alj  o  received  five  conmients 
relating  to  other  aspects  of  the  proposed 
,  regulation  on  the  use  of  sjck  leave  in 
cases  of  ct  mmunicabie  disease.  Some 
asked  for  i  dditional  clarification 
toncemin  ;  what  constitutes  a  "severe 
communi*  .>hlt'  disease."  One  agency 
recommer  rit^d  that  the  word  "severe"  be 
deleted.  T  le  agency  reasoned  that  if  the 
local  heal!  i  authorities  or  health  care 
provider  li  is  determined  that  a  person 
S(r  expose*  is  required  to  be  isolated  for 
a.specifiec  period  of  time,  the 
communit  ible  disease  must  be 
'severe.  ■    he  agency  suggested  that 
using  the  i  lodifier  "severe."  may  put 
manageme  n{  in  the  difficult  position  of 
second-gu  .ssing  health  authorities.  We 
find  this  n  iservation  compelling  and 
have  delet  id  the  word  "severe."  We 
ha\  e  not  a  tempted  to  define  the  tenn 
'comniuii  cable  disease."  however. 
Iiecause  th  ;  key  determination  that  has 


to  be  made  is  not  whether  a  pjarticular 
illness  constitutes  a  "communicable 
disease."  but  whether  an  employees's 
.  exposure  to  the  illness  would  jeopardize 
the  health  of  other  employees.  This 
determination  can  be  made  only  by  the  . 
health  authorities  having  jurisdiction  or 
a  health  care  provider. 

A  labor  organization  objected  to  the 
characterization  of  a  "severe 
communicable  disease"  as  one  that 
requires  "isolation  for  a  specified 
period."  It  suggested  that  this 
characterization  implies  that  if  the 
health  authorities  or  health  care 
pro\'ider  does  not.  or  cannot,  identify  a 
"specified  period"  of  isolation,  an 
application  for  sick  leave  will  be 
denied.  We  agree  that  this 
characterization  is  unnecessary  and 
have  revised  §630.401  (a)(5)  to  remove 
the  reference  to  "isolation"  altogether. 
In  addition,  we  have  removed  the 
definition  of  "contagious  disease"  in 
§  630.201(b)(3).  In  response  to  another 
comment,  we  have  also  provided  a 
definition  of  "health  care  provider"  in 
§  630.201(b)(5). 

As  a  result  of  these  changes, 
employees  will  be  permitted  to  use  sick 
leave  for  the  entire  period  of  time 
during  which  the  health  authorities 
having  jurisdiction  or  a  health  care 
provider  determines  that  an  employee's 
exposure  to  a  communicable  disease 
would  jeopardize  the  health  of  other 
employees.  Full-time  employees  will  be 
limited  to  a  total  of  13  days  of  sick  leave 
per  year  (subject  to  the  requirement  in 
§  630.401(c)  to  maintain  80  hours  of  sick 
leave  in  their  account)  when  it  cannot 
be  determined  that  an  employee's 
exposure  to  a  family  member's 
communicable  disease  would  jeopardize 
the  health  of  other  employees. 

Calculation  of  Sick  Leave 

The  proposed  regulations  would 
permit  employees  to  use  a  total  of  up  to 
5  days  of  sick  leave  each  year  (or.  in  the 
case  of  a  part-time  employe*!  or  an 
employee  with  an  uncommon  toiir  of 
duty,  the  average  number  of  hours  of 
work  in  the  employee's  scheduled  lour 
of  duty  each  week)  to  provide  care  fnr 
a  family  member  or  for  bereavement 
purposes.  Several  agencies  requested 
guidance  on  how  to  calculate  the  5  days 
of  sick  leave  for  part-time  employees  or 
employees  w^^rking  compressed  work 
.schedules.  They  asked  what  peritxl  of 
time  an  agency  should  use  to  determine 
the  average  number  of  hours  of  work  in 
an  employee's  tour  of  duty  each  week. 
One  agency  suggested  that  OPM  use 
either  days  or  hours,  but  not  both.  The 
agency  further  recommended  the  use  of 
hours  to  calculate  the  entitlement  to 
sick  leave  to  care  for  a  family  member 


62270 


Federal  Register  /  Vol.  59,  No.  2  1  /  Friday.  December  2.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  231  /  Friday.  December  2.  1994  /  Rules  and  Regulations       62269 


because  granting  5  days  of  sick  leave  to 
a  full-time  employee  on  a  compressed 
work  schedtde  amounts  to  SO  hours  for 
an  employee  with  a  10-hour  daily  tour 
of  duty  (and  represents  more  that  1 
week). 

OPM  agrees  that  it  would  be  desirable 
to  express  these  entitlements  in  terms  of 
"hours"  rather  than  "days."  As  a  result, 
5  CFR  630.401  has  been  revised 
accordingly.  If  the  niunber  of  hours  of 
work  in  an  employee's  toiu*  of  duty  is 
changed  during  the  leave  year,  the 
employee's  entitlement  to  use  sick  leave 
to  care  for  a  family  member  or  for 
bereavement  piuposes  must  be 
recalculated  based  on  the  new  tour  of 
duty.  As  provided  in  5  CFR  630.206, 
employees  may  take  sick  leave  to  care 
for  a  family  member  in  increments  of 
less  than  1  hour  if  the  agency's  leave 
policies  allow  the  granting  of  leave  in 
increments  of  less  than  1  hour. 

Recredit  of  Sick  Leave 

Nineteen  commenters  supported 
OEM's  proposal  to  remove  the  3-year 
break-in-service  limitation  on  the 
recredit  of  sick  leave;  one  individual 
opposed  the  change,  believing  that  there 
should  be  a  penalty  for  voluntary 
separation.  Many  agencies  and 
individuals  believe  the  elimination  of 
the  3-year  limitation  on  the  recredit  of 
sick  leave  would  be  an  incentive  for 
employees  under  the  Federal  Employees 
Retirement  system  (FERS)  to  save  their 
sick  leave  as  insurance  for  possible 
future  use.  However,  several  individual 
employees  objected  to  OPM's  intent  to 
make  this  change  prospective.  These 
individuals  thought  our  proposal 
unfairly  discriminated  against 
employees  who  had  forfeited  sick  leave 
as  a  result  of  returning  to  Federal 
service  prior  to  the  effective  date  of  the 
rule  change. 

OPM  agrees  that  the  proposed  change 
in  the  rules  on  the  recredit  of  sick  leave 
fosters  the  conscientious  use  of  sick 
leave.  Employees  will  no  longer  feel 
forced  to  use  their  sick  leave  prior  to 
separating  from  the  Federal  Government 
because  there  will  no  longer  be  a  risk  of 
forfeiting  accrued  sick  leave  when  they 
return  to  Federal  employment. 
However,  OPM  does  not  believe  it  is 
feasible  to  give  this  change  retroactive 
effect. 

Under  the  Administrative  Procedure 
Act,  retroactivity  is  not  favored  where  it 
could  work  an  inequity.  OPM  believes 
retroactivity  could  create  as  many 
inequities  as  it  alleviates,  since  any 
effective  date  that  OPM  selects  (except 
an  indefinite  retroactive  effective  date) 
will  be  perceived  as  unfair  by 
employees  who  do  not  benefit  fit>m  the 
change.  An  indefinite  retroactive 


effective  date  for  the  recredit  of  sick 
leave  would  cause  administrative 
problems  for  Federal  agencies  because  it 
may  be  difficult  to  identify  all 
employees  who  were  adversely  affected. 
In  addition,  it  may  be  difficult,  if  not 
impossible,  to  reconstruct  affected 
employees*  sick  leave  records. 

Based  on  the  comments  we  received, 
there  appears  to  be  confusion  as  to 
whether  the  removal  of  the  3-year  break- 
in-service  limitation  on  the  reK:redit  of 
sick  leave  applies  to  an  employee  who 
resigns  before  the  effective  date  of  the 
regulations  and  returns  after  the 
effective  date.  (OPM  also  received 
numerous  telephone  inquiries  on  this 
matter.)  Therefore,  we  have  revised 
§  630.502(b)  to  state  that  a  former 
employee  is  entitled  to  a  recredit  of  sick 
leave  [without  regard  to  the  date  of  his 
or  her  separation)  if  reemployed  in  the 
Federal  Government  on  or  after  the 
effective  date  of  these  regulations, 
unless  the  sick  leave  was  forfeited  upon 
reemployment  in  the  Federal 
Government  before  the  effective  date  of 
these  regulations.  Similar  revisions  have 
also  been  made  in  §§  630.502(c),  (e).  and 
(f)  and  630.504(b). 

Reemployed  annuitants  also  are 
entitled  to  a  recredit  of  sick  leave. 
However,  the  elimination  of  the  3-year 
restriction  on  sick  leave  recredit  does 
not  affect  the  sick  leave  the  reemployed 
annuitant  had  at  the  time  of  retirement 
if  that  sick  leave  was  creditable  in  the 
annuity  computation.  That  sick  leave 
balance  became  part  of  the  annuity 
computation  and  is  no  longer  available 
for  use  as  sick  leave.  Recredited  sick 
leave  will  be  added  to  the  reemployed 
annuitant's  current  sick  leave  account 
for  use  in  his  or  her  current 
employment.  If  the  reemployed 
annuitant  qualifies  for  a  supplemental 
or  redetermined  annuity  under  the  Civil 
Service  Retirement  System.  5  U.S.C 
8344,  any  unused  sick  leave  in  his  or 
her  sick  leave  account  upon  separation 
after  reemployment  may  be  included  in 
the  computation  of  the  supplemental  or 
redetermined  t)enefit. 

Voluntary  Leave  Transfer  and  Leave 
Bank  Programs 

Three  agencies  noted  that  an 
employee  who  applies  to  become  a 
leave  recipient  under  the  voluntary 
leave  transfer  or  leave  bank  programs  to 
care  for  a  family  member  with  a  medical 
emergency  must  exhaust  all  available 
leave  (excluding  advanced  leave)  before 
he  or  she  becomes  eligible  for  any 
donated  leave.  Since  an  employee  was 
previously  not  permitted  to  use  sick 
leave  to  care  for  a  family  member 
(except  in  cases  of  contagious  disease), 
there  was  no  requirement  to  exhaust 


available  sick  leave  before  requesting 
donated  leave  in  such  cases.  'The 
agencies  suggested  that  an  employee  be 
required  to  use  the  sick  leave  provided 
under  §  630.401(b)  to  care  for  a  family 
member  before  he  or  she  can  become 
eligible  for  donated  leave.  OPM  agrees 
that  an  employee  is  required  to  use  the 
sick  leave  available  under  §  630.401(b) 
through  (d)  before  becoming  eligible  for 
donated  leave  to  care  for  a  family 
member.  The  regulations  have  been 
revised  to  clarify  this  matter  in  the  case 
of  applications  to  become  a  leave 
recipient  that  are  approved  on  or  after 
the  effective  date  of  these  regulations. 
(See  §  630.405(b).)  In  addition,  the 
regulations  have  been  revised  to  require 
an  employee  who  is  in  a  shared  leave 
status  on  the  effective  date  of  these 
regulations  to  use  the  sick  leave 
available  under  §  630.401(b)  through  (d) 
before  he  or  she  can  continue  using 
donated  leave.  (See  §  630.405(c).) 

Sick  Leave  for  Adoption 

Five  commenters  noted  that  OPM's  ' 
proposal  to  revise  the  sick  leave 
regulations  did  not  include  any 
provisions  authorizing  the  use  of  sick 
leave  for  purposes  related  to  adoption, 
as  recommended  by  the  Report  of  the 
National  Performance  Review.  Under 
previous  law,  OPM  did  not  have 
authority  to  permit  the  use  of  sick  leave 
for  adoption.  However,  section  629(b)  of 
Public  Law  103-329.  September  30, 
1994,  the  Treasury,  Postal  Service,  and 
General  Government  Appropriations 
Act  for  fiscal  year  1995,  amends  5 
U.S.C.  6307  to  permit  the  use  of  sick 
leave  for  purposes  relating  to  the 
adoption  of  a  child.  In  addition,  the  new 
law  allows  sick  leave  to  be  substituted 
retroactively  for  any  annual  leave  used 
by  an  employee  for  adoption-related 
purposes  between  September  30. 1991, 
and  September  30.  1994.  OPM  is  issuing 
interim  regulations  permitting  the  use  of 
sick  leave  for  adoption-related  purposes 
at  the  same  time  as  the  final  sick  leave 
regulations  are  issued. 

Recordkeeping  and  Reporting 
Requirements 

As  required  by  the  Federal  Employees 
Family  Friendly  Leave  Act,  OPM  must 
submit  a  report  to  Congress  by  June  22. 
1997,  to  evaluate  the  use  of  sick  leave 
under  the  Federal  Employees  Family 
Friendly  Leave  Act  and  make  a 
recommendation  as  to  whether  or  not 
the  entitlements  under  the  Act  should 
irontinue  beyond  December  22. 1997  To 
enable  OPM  to  have  access  to  suffirJent 
information  to  make  such  an  evaluation, 
a  new  section  has  been  added  at  5  CFR 
630.408  to  require  agencies  to  maintain 
and  report  to  OPM  information  on  each 
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empio3ree'8  use  of  sick  leave  to  care  for 
a  family  member  or  for  bereavement 
purposes  as  provided  under  the  final 
regulations.  Beginning  with  leave  year 
1995,  the  regulations  require  agencies  to 
maintain  records  on  (1)  the  grade  or  pay 
level  and  gender  of  eadi  employee:  (2) 
the  total  number  of  hours  of  sick  leave 
used  by  each  employee  for  family  care 
or  bereavement  purposes  and  for  all 
other  purposes:  and  (3)  any  additional 
information  OPM  may  require. 

Suggestions  for  Leave  Reform 

Three  agencies  observed  that  opening 
up  sick  leave  usage  to  situations  other 
than  the  employee's  own  medical  needs 
blurs  the  distinction  between  sick  leave 
and  annual  leave.  One  agency  suggested 
that  this  should  be  considered  in  future 
discussions  on  how  the  Federal  leave 
program  can  be  reformed  to  help 
Federal  employees  cope  with  their  work 
and  family  responsibilities. 

Miscellaneous  Comments 

A  labor  organization  requested  that 
OPM  clarify  that  the  5-day  limitation  on 
the  use  of  sick  leave  to  make 
arrangements  necessitated  by  the  death 
of  a  family  member  or  attend  the  funeral 
of  a  family  member  does  not  apply  to  an 
employee's  incapacitation  due  to 
sickness,  including  severe  depression  or 
emotional  distress,  resulting  from  the 
death  of  a  family  member.  OPM  concurs 
with  this  conunent.  Employees  who  are 
incapacitated  as  a  result  of  severe 
emotional  distress  due  to  the  death  of  a 
family  member  are  entitled  to  use  sick 
leave  for  their  own  sickness  or  illness. 
This  is  consistent  with  an  opinion  of  the 
Comptroller  General  (B-207444. 
October  20, 1982).  In  response  to  this 
comment.  §  630.401(a)(2)  has  been 
clarified  to  state  that  an  employee  may 
use  sick  leave  because  of  incapacitation 
for  the  performance  of  duties  by 
physical  or  mental  illness. 

A  professional  organization  suggested 
that  OPM  consider  permitting  Federal 
employees  to  transfer  their  available 
annual  leave  to  family  members  who  are 
also  employed  by  the  Federal 
Government.  This  suggestion  would 
require  legislation.  Under  current  law, 
sections  6332  and  6362  of  title  5,  United 
States  Code,  specifically  provide  for  the 
transfer  of  annual  leave  only  for  medical 
emergencies. 

Several  agencies  requested  guidance 
as  to  whether  the  5  days  of  sick  leave 
to  care  for  a  family  member  or  for 
bereavement  purposes  could  be 
advanced  and  whether  an  employee 
may  substitute  the  5  days  of  sick  leave 
for  unpaid  leave  under  the  FMLA,  when 
appropriate.  The  sick  leave  available  to 
covered  employees  for  these  purposefi 
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under  tlie  final  regulations  may  be 
advanced,  and  such  employees  may 
substitute  sick  leave  for  unpaid  leave 
under  the  FMLA.  In  addition,  an  agency 
question  ed  whether  the  5  days  of  sick 
leave  m<  y  accumulate  over  the  years 
without  imit.  like  sick  leave  generally, 
even  the  ugh  only  5  days  of  sick  leave 
may  be  \  ised  each  leave  year.  If  an 
employe  e  does  not  use  any  or  all  of  the 
amount  )f  sick  leave  provided  under 
§  630.40 1  for  ffmiily  care  or  bereavement 
purpose  ;  in  a  leave  year,  it  carmot  be 
accumu  ited  in  succeeding  years  to  be 
used  to )  are  for  a  family  member  or  for 
bereaverfient  purposes. 

Some  Agencies  requested  that  OPM 
clearly  c  efine  the  situations  in  which  an 
employe  s  may  use  sick  leave  to  care  for 
a  family  member — e.g..  for  medical  and 
dental  a  ipointments  or  for  a  common 
cold,  fev  ;r,  or  vomiting,  since  a  child 
care  faci  ity  typically  will  not  permit  the 
attendan  :»  of  a  child  with  these 
sj-mpton  is.  An  agency  questioned  how 
the  sick  eave  program  will  be  used  in 
conjunct  on  with  other  leave 
program  ; — e.g.,  the  leave  sharing 
program  the  FMLA,  and  advanced 
leave.  A  encies  have  discretionary 
authorit;  to  administer  the  Federal 
leave  pr«  gram,  consistent  with  current 
law  and  egulations.  OPM  encourages 
agencies  to  assist  employees  in 
balancin  ;  their  work  and  family 
responsi  »ilitics.  Agencies  must  ai)ply 
the  same  criteria  they  would  apply  if  an 
employe  ;  were  suffering  from  a  similar 
sympton  s  or  receiving  medical,  dental. 
or  optica  examination  or  treatment. 

Finall] ,  an  agency  requested  that 
OPM  cor  sider  revisions  that  would 
result  in  he  crediting  of  sick  leave  in 
retireme  ,t  computations  for  emploj'ees 
covered    y  FERS  or  allow  some  type  of 
payback  or  sick  leave.  This  comment  Is 
beyond  t  le  scope  of  these  regulations 
and  wou  d  require  a  legislative  change. 

Other  Cli  anges 

The  fit  al  regulations  at  §  630.401(a)(2) 
have  bee  i  revised  to  permit  the  use  of 
sick  leav  ■  by  an  employee  who  is 
incapacil  ited  for  the  performance  of  his 
or  her  du  :ies  by  physical  or  mental 
illness  oi  to  care  for  a  family  member 
incapacil  ited  as  a  result  of  physical  or 
mental  il  ness.  The  purpose  of  this 
change  ij  to  clarify  the  circumstances  in 
which  an  employee  is  entitled  to  use 
sick  leavi  . 

Waiver  c  Delay  in  Effective  Date 

In  the !  pirit  of  the  President's 
memoraj  dum  of  July  11, 1994,  directing 
agencies  o  establish  and  support 
family-friendly  work  arrangements,  and 
consistent  with  the  recent  changes  in 
law  on  Hf!  purposes  for  which  sick 


leave  may  be  used,  I  find  good  cause 
exists  for  making  these  rules  effective  in 
less  than  30  days  pursuant  to  5  U.S.C. 
553(d)(3).  The  delay  in  the  effective  date 
is  being  waived  to  give  affected 
employees  the  benefit  of  these  new 
provisions  as  of  December  2, 1994. 

E.G.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  630 

Government  employees. 
U.S.  Office  of  Pensonnel  Management- 
lames  B.  Kiitg. 

Diwi:tnr 

Accordingly.  Ol'M  is  ameuduig  part 
630  of  title  5  of  tlie  Code  of  f-oderal 
Regulations  as  follows; 

PART  830— ABSENCE  AND  LEAVE 

1   The  authority  citation  for  part  6:*0 
is  reviscHl  to  read  as  follows: 

Authority:  5  U.S.C.  6311;  «)6:i0.:i0;i  diso 
issued  under  5  U.S.C.  6133!a!:  subpart  n  alsr» 
issued  under  Pub.  I,.  10.'»-329  (10«  Stat. 
2423);  §630.S01  and  subpart  F  also  issued 
under  E.O.  11228;  30  FR  7739,  June  1H.  I9B5, 
3  CFR  1974  Comp..  p.  163;  subpart  G  also 
issued  uodnt  S  U.S.C.  6305;  subpart  H  is.sued 
under  5  U.S.C.  6326:  subpart  I  also  issuetl 
under  5  U.S.C.  6332  and  Pub.  L.  lOO-Sfifi 
(102  Stat.  2834).  and  103-103  (107  Slat. 
1022):  subpart  j  also  issued  undnr  5  I'.S.C. 
6362  and  Pub.  L.  100-566  and  103-103; 
subpart  K  also  issued  under  Pub.  I,.  102-25 
(105  Stat.  92):  and  subpart  L  also  issued 
under  5  ILS.C.  6387  and  Pub.  I.  ui.i-3  (107 
Stat.  23). 

Subpart  B — Definitions  and  General 
Provisions  for  Annual  and  Sick  Leave 

2.  Ui  §630.201,  paragraph  (b)(3)  is 
removed;  paragraph  (b)(4)  is 
redesignated  as  paragraph  (b)(3); 
paragraphs  (b)  (5).  (6).  and  (7)  are 
redesignated  as  paragraphs  (b)  (6).  (7), 
and  (8),  respectively;  and  new 
paragraphs  (b)  (4)  and  (5)  are  added  to 
read  as  follows: 

§630.201    0«finttk>ns. 
•         •         •         «         . 

(b)  •  •  • 

(b)  Family  member  means  tin- 
following  relatives  of  the  employee: 

(i)  Spouse,  and  parents  thereof; 

(ii)  Children,  including  adopted 
children  and  spouses  thereof; 

(iii)  Parents; 
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(iv)  Brothers  and  sisters,  and  spouses 
thereof:  and 

(v)  Any  individual  related  by  blood  or 
affinity  whose  close  association  with  the 
employee  is  the  equivalent  of  a  tarnily 
relationship. 

(5)  HealAi  care  provider  has  the 
meaning  given  that  term  in  §  630.1202. 


Subpart  D— Sick  Leave 

3.  In  subpart  D,  §630.401  is  revised  to 
read  as  follows: 

§  630.401    Grant  of  sick  leave. 

(a)  Subject  to  paragraphs  (b)  ihrou^ 
(e)  of  this  section,  an  agency  shall  grant 
sick  leave  to  an  employee  when  the 
employee — 

(1)  Receives  medical,  dental,  or 
optical  examination  or  treatment; 

(2)  Is  incapacitated  for  the 
performance  of  duties  by  physical  or 
mental  illness.'injury.  pregnancy,  or 
childbirth; 

(3)  Provides  care  for  a  family  member 
as  a  result  of  physical  or  mental  illness; 
injury;  pregnancy;  childbirth;  or 
medical,  dental,  or  optical  examination 
or  treatment; 

(4)  Makes  arrangements  necessitated 
by  the  death  of  a  family  member  or 
attends  the  funeral  of  a  family  member: 
or 

(5)  Would,  as  determined  by  the 
health  authorities  having  jurisdiction  or 
by  a  health  care  provider,  jeopardize  the 
health  of  others  by  his  or  her  presence 
on  the  job  because  of  exposure  to  a 
communicable  disease. 

(b)  The  amount  of  sick  leave  granted 
to  an  employee  during  any  leave  year 
for  the  purposes  described  in 
paragraphs  (a)(3)  and  (4)  of  this  section 
many  not  exceed  a  total  of  104  hours 
(or.  in  the  case  of  a  part-time  employee 
or  an  employee  with  an  imcommon  toiu* 
of  duty,  the  number  of  hours  of  sick 
leave  normally  accrued  by  that 
employee  during  a  leave  year). 

(c)  To  be  granted  any  sick  leave  for 
the  purposes  described  in  paragraphs 
(a)(3]  or  (4)  of  this  section  during  any 
leave  year  in  an  amount  exceeding  a 
total  of  40  hours  {oi.  in  the  case  of  a 
part-time  employee  or  an  employee  with 
an  uncommon  tour  of  duty,  the  average 
number  of  hours  of  work  in  the 
employee's  scheduled  tour  of  duty  each 
week),  the  employee  concerned  shall 
retain  in  his  or  her  sick  leave  account 

a  balance  of  at  least  80  hours  (or,  in  the 
case  of  a  part-time  employee  or  an 
employee  with  an  uncommon  tour  of 
duty,  an  amount  equal  to  t%vice  the 
average  number  of  hours  of  work  in  the 
employee's  scheduled  tour  of  duty  each 
week). 


(d)  When  sick  leave  is  granted  to  an 
employee  under  the  condition  specified 
in  paragraph  (c)  of  this  section,  the 
amount  of  sick  leave  retained  in  the 
employee's  sick  leave  account  shall,  in 
each  instance,  be  at  least  equal  to  the 
minimum  prescribed  by  paragraph  (b)  of 
this  section  after  deducting  the  amount 
to  be  used  for  the  purposes  described  in 
paragraphs  (a)(3)  and  (4)  of  this  section. 

(e)  If  the  number  of  hours  in  the 
employee's  tour  of  duty  is  changed 
during  the  leave  year,  the  employee's 
entitlement  to  use  sick  leave  for  the 
purposes  described  in  paragraphs  (a)(3) 
and  (4)  of  this  section  shall  be 
recalculated  based  on  the  employee's 
new  tour  of  duty. 

jl.  Section  6.10.402  is  revised  to  read 
as  follows: 

§  630.402    Application  for  sick  leav*. 
An  employee  shall  file  a  vMitten 
application  for  sick  leave  within  such 
time  limits  as  the  agency  may  require. 
An  employee  shall  request  advance 
approval  for  sick  leave  for  the  purpose 
of  receiving  medical,  dental,  or  optical 
examination  or  treatment  and  to  the 
extent  possible,  for  the  pvuposes 
described  in  §  630.401(a)(3)  and  (4). 

630.403    Supporting  evidence. 

An  agency  may  grant  sick  leave  only 
when  supported  by  evidence 
administratively  acceptable.  Regardless 
of  the  duration  of  the  absence,  an 
agency  may  consider  an  employee's 
certification  as  to  the  reason  for  his  or 
her  absence  as  evidence 
administratively  acceptable.  However, 
for  an  absence  in  excess  of  3  workdays, 
of  for  a  lesser  period  when  determined 
necessary  by  an  agency,  the  agency  may 
also  require  a  medical  certificate  or 
other  administratively  acceptable 
evidence  as  to  the  reason  for  an  absence 
for  any  of  the  purposes  described  in 
§  630.401(a). 

6.  Section  630.405  is  revised  to  read 
as  follows: 

§630.405    Use  of  sick  leave  (luring  annual 
leave  or  to  become  eUgible  for  donated 
leave. 

(a)  Subject  to  §  630.401(b)  through  (e). 
an  agency  may  grant  sick  leave  during 

a  period  of  annual  leave  for  any  of  the 
purposes  described  in  §  630.401(a). 

(b)  An  employee's  entitlement  to  use 
sick  leave  to  care  for  a  family  member 
under  §  630.401  shall  be  considered  as 
available  paid  leave  for  the  purpose  of 
determining  an  employee's  eligibility  to 
become  a  leave  recipient  under  the 
voluntary  leave  transfer  and  leave  bank 
program  established  under  subchapters 
III  and  rv  of  title  5.  United  SUtes  Code, 
if  the  medical  emergency  involves  a 


family  member  of  the  employee.  This 
determination  shall  be  made  for  any 
application  to  be  a  leave  recipient 
approved  on  or  after  December  2, 1994. 
(c)  In  the  case  of  an  employee  already 
in  a  shared  leave  status  on  December  2. 
1994,  under  the  voluntary"  leave  transfer 
or  leave  bank  programs  established 
imder  subschapters  III  and  IV  of  title  5. 
United  States  Code,  any  sick  leave 
available  to  care  for  a  family  member 
under  §630.401  shall  be  used,  if  the 
medical  emergency  involves  a  family 
member  of  the  employee,  before 
continuing  to  use  transferred  annual 
leave  or  annual  leave  withdrawn  from  a 
leave  bank. 

7.  Section  630.408  is  added  to  read  as 
follows: 

§  630.408    Records  and  reports. 

(a)  Beginning  with  leave  year  1995. 
each  agency  shall  maintain  records 
concerning  the  use  of  sick  leave  to  care 
for  a  family  member  or  to  make 
arrangements  for  or  attend  the  fimcral  of 
a  family  member  under  §630.40 1(a)  (3) 
and  (4)  and  shall  report  such 
information  as  may  be  required  by  the 
Office  of  Personnel  Management  (OPM) 
for  the  purpose  of  evaluating  the  use  of 
sick  leave. 

fb)  Beginning  with  leave  year  1995. 
each  agency  shall  maintain  the 
following  information  by  leave  year  for 
each  employee  using  sick  leave  for  the 
piu-pose  described  in  §  630.401(a)  (3)  or 
(4): 

(1)  The  grade  or  pay  level  and  gender 
of  each  employee: 

(2)  The  total  number  of  hours  of  sick 
leave  used  by  each  employee — 

(i)  For  the  purposes  described  in 
§  6.30.401(a)  (3)  or  (4);  and 

(ii)  For  all  other  purposes  descTibed  in 
§  630.401(a):  and 

(3)  Any  additional  Information  OPM 
may  require. 

8.  The  heading  for  subpart  E  of  part 
630  is  revised  to  read  as  follows: 

Subpart  E— Recredit  of  i.eave 

9.  In  subpart  E.  §  630.502  is  revised  to 
read  as  follows: 

§630.502    Sick  leave  recredit 

(a)  When  an  employee  transfers 
between  positions  under  subchapter  I  of 
chapter  63  of  title  5.  United  States  Code, 
the  agency  from  which  the  emplo>'ee 
transfers  shall  certify  his  or  her  sick 
leave  accoimt  to  the  employing  agency 
for  credit  or  charge. 

(b)  Except  as  provided  in  §  630.407 
and  in  paragraph  (c)  of  this  section,  an 
employee  who  has  had  a  break  in 
service  is  entitled  to  a  recredit  of  sick 
leave  (without  regard  to  the  date  of  his 
or  her  separation),  if  he  or  she  returns 
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to  Federal  employment  on  or  after 
December  2. 1994.  unless  the  sick  leave 
was  forfeited  upon  reemployment  in  the 
Federal  Government  before  December  2. 
1994. 

(c)  Except  as  provided  in  §  630.407, 
an  employee  of  the  government  of  the 
District  of  Columbia  who  was  first 
employed  by  the  government  of  the 
District  of  Columbia  before  October  1, 
1987,  who  has  had  a  break  in  service  is 
entitled  to  a  recredit  of  sick  leave 
(without  regard  to  the  date  of  his  or  her 
separation),  if  he  or  she  retiims  to 
Federal  employment  on  or  after 
December  2, 1994,  unless  the  sick  leave 
was  forfeited  upon  reemployment  in  the 
Federal  Government  before  December  2 
1994. 

(d)  When  sick  leave  is  transferred 
between  different  leave  systems  under 
section  6308  of  title  5,  United  States 
Code,  7  calendar  days  of  sick  leave  are 
deemed  equal  to  5  workdays  of  sick 
leave. 

(e)  An  employee  who  transfers  to  a 
position  under  a  different  leave  system 
to  which  he  or  she  can  transfer  only  a 
part  of  his  or  her  sick  leave  is  entitled 
to  a  recredit  of  the  untransferred  sick 
leave  (without  regard  to  the  date  of  the 
original  transfer)  if  the  employee  returns 
to  the  leave  system  under  which  it  was 
earned  on  or  after  December  2, 1994. 

(f)  An  employee  who  transfers  to  a 
position  to  which  he  or  she  cannot 
transfer  his  or  her  sick  leave  is  entitled 
to  a  recredit  of  the  untransferred  sick 
leave  (without  regard  to  the  date  of  the 
original  transfer)  if  the  employee  returns 
to  the  leave  system  under  which  it  was 
earned  on  or  after  December  2, 1994. 

(g)  The  recredit  of  sick  leave  under 
this  section  shall  be  supported  by 
written  dociunentation  available  to  the 
employing  agency  in  its  official 
personnel  records  concerning  the 
employee,  the  official  records  of  the 
employee's  former  employing  agency, 
copies  of  contemporaneous  earnings 
and  leave  statement(s)  provided  by  the 
employee,  or  copies  of  other 
contemporaneous  written 
documentation  acceptable  to  the  agency. 

(h)  The  sick  leave  to  be  recredited 
under  this  section  must  have  been  ■ 
accrued  under  5  U.S.C.  6307  or 
transferred  to  the  employee's  credit 
under  5  U.S.C.  6308  (or  the 
corresponding  provisions  of  prior 
statutes). 

10.  Section  630.504  is  revised  to  read 
as  follows: 

S  630.504    Reestablishment  of  leave 
account  after  military  service. 

(a)  When  an  employee  leaves  his  or 
her  civilian  position  to  enter  the 
military  service,  the  employing  agency 


shall  cert  fy  his  or  her  leave  account  for 
credit  or  :harge. 

(b)  If  tl  B  employee  returns  to  a 
civilian  j  osition  following  military 
service,  t  le  agency  to  which  the 
employe<  returns  shall  reestablish  the 
certified   jave  account  as  a  credit  or 
charge  (w  thout  regard  to  the  date  he  or 
she  left  ti  e  civilian  position)  when  the 
employee  is — 

(1)  Resl  ared  in  accordance  with  a 
right  of  n  storation  after  separation  bom 
active  mi  itary  duty  or  hospitalization 
continuin  5  thereafter  as  provided  by  law 
or  in  acco  -dance  with  the  mandatory 
provision  i  of  a  statute.  Executive  order, 
or  regulat  on;  or 

(2)  Reel  iployed  in  a  position  under 
subchapt^  I  of  chapter  63  of  title  5, 
United  States  Code,  on  or  after 
December  2, 1994. 

(c)  For  tpe  purpose  of  dociunenting  a 
returning  Employee's  entitlement  to  a 
recredit  ol  sick  leave  under  this  section, 
the  docunientation  criteria  established 
in  §630.5i2(g)  shall  apply. 
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Absence )  nd  Leave;  Sick  Leave  for 
Adoption 

AGENCY:  Okfice  of  Personnel 
Managemant. 

ACTION:  hilerim  rule  with  request  for 
comments 


SUMMARY:  'he  Office  of  Personnel 
Manageme  it  is  issuing  interim 
regulation]  to  permit  employees  to  use 
sick  leave  or  purposes  related  to  the 
adoption  a  '  a  child. 

DATES:  The  interim  rules  are  effective  on 
December  t,  1994.  Comments  must  be 
submitted  ^n  or  before  January  31,  1995. 
ADDRESSES^  Comments  may  be  sent  or 
delivered  to  Donald  J.  Winstead,  Acting 
Assistant  Director  for  Compensation 
Pohcy,  Per  ionnel  Systems  and 
Oversight  ( iroup,  U.S.  Office  of 
Personnel  1  Management,  Room  6H31, 
1900  E  St«  Bt  NW.,  Washington,  DC 
20415. 

FOR  FURTHI  R  INFORMATION  CONTACT: 

Jo  Ann  Per  ini  or  Sharon  Herzhiers,  (202) 

606-2858.1 

SUPPLEMENTARY  INFORMATION:  Section 
629  of  PubMc  Law  103-329,  The 
Treasury.  P  astal  Service  and  General 
Govemmer  t  Appropriations  Act  for 
fiscal  year   995,  September  30, 1994, 
made  two  s  gnificant  changes  in  leave 
entitlement  >  for  Federal  employees. 
Section  62*  [a)  added  section  6327  to 


title  5.  United  States  Code,  to  provide 
employees  wdth  an  entitlement  to  7  days 
of  paid  leave  each  calendar  year  (in 
addition  to  annual  and  sick  leave)  to 
serve  as  a  bone-marrow  or  organ  donor. 
The  law  provides  that  an  employee  is 
entitled  to  use  this  leave  without  loss  of 
or  reduction  in  pay,  leave  to  which 
otherwise  entitled,  credit  for  time  or 
service,  or  performance  or  eCBciency 
rating.  The  Office  of  Personnel 
Management  (OPM)  does  not  believe 
regulations  are  needed  to  administer 
section  6327.  Agencies  are  responsible 
for  notifying  employees  of  this  new 
entitlement  to  paid  leave. 

The  length  of  absence  for  such 
piu-poses  will  vary  depending  upon  the 
medical  circumstances  of  each  case.  For 
medical  procedures  and  recuperation 
requiring  absences  longer  than  7  days, 
agencies  are  encouraged  to  continue  to 
accommodate  employees  by  granting 
additional  time  off  in  the  form  of 
excused  absence,  accrued  sick  leave 
and/or  annual  leave,  as  appropriate; 
leave  without  pay;  and  advanced  sick 
and/or  annual  leave. 

Section  629(b)  amended  5  U.S.C.  6307 
to  permit  an  employee  to  use  sick  leave 
for  purposes  related  to  the  adoption  of 
a  child.  (Conforming  technical  changes 
were  also  made  in  5  U.S.C.  6129.)  This 
change  was  recommended  in  the  Report 
of  the  National  Performance  Review  on 
September  7, 1993.  Section  629(b)  also 
directs  OPM  to  prescribe  regulations  to 
allowr  an  employee  to  substitute  sick 
leave  retroactively  for  all  or  any  portion 
of  any  annual  leave  used  by  an 
employee  for  adoption-related  purposes 
between  September  30, 1991,  and 
September  30, 1994.  (September  30, 
1991,  was  the  ending  date  of  the  former 
1-year  experimental  program  created  by 
Public  Law  101-509  to  test  the 
feasibility  of  granting  sick  leave  for 
adoption-related  purposes.)  If  an 
employee  elects  to  make  this 
substitution,  the  employing  agency  must 
adjust  the  employee's  leave  accounts  to 
reflect  the  amount  of  annual  leave  and 
sick  leave,  respectively,  that  would 
remain  had  sick  leave  been  used  instead 
of  all  or  any  portion  of  the  annual  leave 
actually  used,  as  designated  by  the 
employee. 

Sick  Leave  for  Adoption 

OPM's  sick  leave  regulations  at  5  CFR 
630.401  have  been  amended  to  permit 
employees  to  use  accrued  or 
accumulated  sick  leave  for  piuposes 
relating  to  the  adoption  of  a  child.  In 
addition,  §  630.402  has  been  revised  to 
require  employees  to  request,  to  the 
extent  possible,  advance  approval  to  use 
sick  leave  for  adoption-related  purposes. 
This  is  consistent  with  current 
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requirements  related  to  the  advance 
approval  of  sick  leave  for  medical, 
dental,  and  optical  examination  or 
treatment  and  to  provide  care  for  a 
family  member.  When  required  by  the 
exigencies  of  the  situation,  an  agency 
may  advance  up  to  30  days  of  sick  leave 
for  adoption-related  purposes  imder  5 
U.S.C.  6307(c). 

The  purposes  of  w^hich  an  adoptive 
parent  may  request  sick  leave  include 
appointments  with  adoption  agencies, 
social  workers,  and  attorneys:  court 
proceedings;  required  travel:  and  amy 
other  activities  necessary  to  allow  the 
adoption  to  proceed.  Since  adoption 
procedures  and  requirements  differ 
among  jurisdicdons  and  adoption 
agencies,  the  interim  regulations  do  not 
attempt  to  specify  ail  of  the 
circumstances  in  which  the  use  of  sick 
leave  would  be  appropriate.  For 
example,  sick  leave  may  be  granted  for 
any  periods  during  which  an  adoptive 
parent  is  ordered  or  required  by  the 
adoption  agency  or  by  a  court  to  be 
absent  ft'om  work  to  care  for  the  adopted 
child.  Agencies  are  reminded  that  this 
new  entitlement  to  use  sick  leave  for 
purposes  relating  to  the  adoption  of  a 
child  is  in  addition  to  an  employee's 
entitlement  to  unpaid  leave  for  the 
placement  of  a  child  with  an  employee 
for  adoption  under  the  Family  and 
Medical  Leave  Act  of  1993  (FI^LA) 
(Pub.  L.  103-3.  February  5. 1993).  (See 
5  CFR  630.1203.) 

The  same  limitations  apply  in  the 
case  of  adopted  children  as  in  the  case 
of  biological  children  with  regard  to  the 
use  of  sick  leave  for  the  purpose  of 
providing  care  for  an  adopted  child  as 
a  result  of  physical  or  mental  illness, 
injury,  impairment,  pregnancy,  or 
childbirth.  These  limitations  are  set 
forth  in  §  630.401  (b)  through  (d). 

Under  §630.403,  agencies  may 
require  employees  to  provide  evidence 
that  is  administratively  acceptable  to  the 
agency  in  support  of  an  employee's 
request  for  sick  leave  for  adoption- 
related  purposes.  To  ensure  consistency 
between  the  treatment  of  these 
employees  and  employees  who  may 
elect  to  invoke  their  entitlement  to 
unpaid  leave  under  the  FMLA  for 
purposes  relating  to  adoption. 
§  630.1206  has  been  revised  to  allow  an 
agency  to  require  an  employee  to 
provide  evidence  that  is 
administratively  acceptable  to  the 
agency  in  support  of  an  employee's 
notification  of  his  or  her  intent  to  use 
FMLA  leave  for  adoption-related 
purposes. 


Retroactive  Substitution  of  Sick  LeaTe 
fior  Annual  Leave 

Section  629(bK3)  of  Public  Law  103- 
329  permits  an  employee  to  substitute 
his  or  her  accrued  and  accumulated  sick 
leave  for  all  or  any  portion  of  any 
annual  leave  used  for  purposes  relating 
to  the  adoption  of  a  cWld  between 
September  30. 1991,  and  September  30. 
1994.  If  an  employee  elects  to  make  this 
substitution,  the  law  requires  the 
employee  to  submit  a  written 
application  to  his  or  her  employing 
agency  to  have  his  or  her  annual  and 
sick  leave  accoimts  adjusted 
accordingly. 

By  law,  an  employee's  written 
application  to  substitute  sick  leave 
retroactively  for  annual  leave  used  for 
adoption-related  purposes  must  be 
submitted  within  1  year  after  enactment 
of  section  629  of  Public  Law  103-329— 
i.e..  September  30, 1995— or  such  later 
date  as  OPM  may  prescribe.  We  believe 
additional  time  may  be  needed  to  notify 
affected  employees  of  this  benefit  and 
pennit  employees  to  submit  a  wxitten 
application  to  their  employing  agencies. 
Therefore,  in  §630.409,  OPM  has 
extended  the  time  period  to  September 
30.  1996,  for  an  employee  to  submit  a 
written  application  to  have  his  or  her 
annual  and  sick  leave  accounts 
adjusted. 

The  employee's  written  request  must 
specify  the  period(s)  and  the  amount(s) 
of  annual  leave  involved  and  the 
amount(s)  of  accrued  or  accumulated 
sick  leave  to  be  substituted.  The  vvritten 
request  must  include  copies  of  available 
dociunentation  described  in  the 
regulations  that  specify  the  period(s) 
and  amount(s)  of  annual  leave  that  were 
used  by  the  employee  for  adoption- 
related  purposes  between  September  30, 
1991.  and  September  30. 1994.  If  an 
employee  is  unable  to  provide  a  written 
request  that  meets  the  requirements  in 
the  regulations,  no  substitution  of  sick 
leave  may  be  approved.  The  law  does 
not  permit  the  substitution  of  sick  leave 
for  leave  without  pay.  In  addition, 
advanced  sick  leave  may  not  be  used  for 
this  purpose. 

After  receiving  an  employee's  written 
request  for  substitution  of  sick  leave  for 
annual  leave,  the  employing  agency  will 
deduct  ft'om  the  employee's  sick  leave 
account  any  amount  of  sick  leave  the 
employee  elects  to  substitute  for  any 
annual  leave  used  for  adoption<-related 
purposes  after  September  30, 1991.  The 
employing  agency  also  will  credit  the 
employee's  annual  leave  account  with 
an  amount  of  annual  leave  equal  to  the 
amount  of  sick  leave  the  employee 
elects  to  substitute.  If  an  agency 
determines  that  insufficient  written 


dociunentation  exists  to  honor  the 
employee's  request,  the  employing 
agency  must  inform  the  employee  of 
this  determination  in  writing. 

The  annual  leave  credited  to  an 
employee's  annual  leave  account  shall 
be  available  for  use  by  the  employee  on 
or  after  the  date  the  annual  leave  is 
credited  in  the  same  manner  and  for  the 
same  purposes  as  the  employee's 
current  accrued  and  accumulated 
annual  leave. 

The  retroactive  substitution  of  sick 
leave  for  Annual  leave  v\rill  result  in 
additionalNamounts  of  annual  leave 
being  credited  to  an  employee's  current 
annual  leave  account.  If  the  credit  of 
annual  leave  to  an  employee's  current 
annual  leave  account  occurs  just  prior  to 
the  end  of  a  leave  year,  the  employee 
may  be  at  risk  of  exceeding  the 
maximum  annual  leave  ceiling 
established  by  5  U.S.C.  6304.  'Dierefore. 
OPM  encourages  agencies  to  tRlvise 
employees  that  any  annual  leave  in 
excess  of  the  maximum  annual  leave 
carry-over  ceiling  that  results  from  such 
■  an  adjustment  may  be  forfeited  under  5 
U.S.C.  6304,  unless  the  annual  leave  is 
subject  to  restoration  under  the 
conditions  specified  in  5  U.S.C.  6304(d). 

Waiver  of  Notice  of  Proposed  Rule 
Making  and  Delay  in  Effective  Date 

Section  629  of  PubUc  Law  103-329 
became  effective  on  September  30. 1994. 
The  authority  to  substitute  sick  leave  for 
all  or  any  portion  of  any  annual  leave 
'.  taken  for  purposes  relating  to  the 
adoption  of  a  child  is  retroacti\-e  to 
September  30. 1991.  In  order  to  give 
practical  effect  to  this  legislation,  I  find 
good  cause  exists  to  waive  the  general 
notice  of  proposed  rulemaking  pursuant 
to  5  U.S.C.  553(b)(3)(B).  Also,  I  find  that 
good  cause  exists  for  making  this  rule 
effective  in  less  than  thirty  days.  The 
delay  in  the  effective  date  is  being 
waived  to  give  affected  employees  the 
benefit  of  these  new  provisions  at  the 
earliest  practical  date. 

E.G.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
employees  and  agencies. 
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Govenunent  employees. 

U.S.  Office  of  Personnel  Management. 
JaiiiMB.KJiig. 
Director. 

Accordingly,  0PM  is  amending  part 
630  of  tiUe  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  630— ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  part  630 
is  revised  to  read  as  follows: 

Authority:  5.  U.S.C  6311;  §630.303  also 
issued  under  5  U.S.C  6133(a):  subpart  D  also 
issued  under  Pub.  L.  103-329  (108  Stat 
2423);  §  630.501  and  subpart  F  also  issued 
"^  ^•°-  *"28,  30  PR  7739.  June  16. 1965. 
3  CFR  1974  Comp.,  p.  163;  subpart  G  also 
issued  under  5  U.S.C.  6305;  subpart  H  issued 
under  5  U.S.C  6326;  subpart  I  also  issued 
under  5  U.S.C  6332  and  Pub.  L.  100-566 
(102  Stat.  2834)  and  103-103  (107  Stat. 
1022);  subpart  J  also  issued  under  5  U.S.C. 
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of  rec«  iving  medical,  dental,  or  optical 
examu  ation  or  treatment  and,  to  the 
extent  lossible,  for  the  purposes 
d«cH,«,.nSS3C..4„„.„,U4,.«.d 

4.  &  ction  630.409  is  added  to  read  as 
follow]  : 


(d)  Within  a  reasonable  period  of  time 
after  receiving  an  employee's  written 
request  that  meets  the  requirements  set 
forth  in  paragraph  (b)  of  this  section,  the 
employing  agency  shall— 

(1)  Deduct  from  the  employee's  sick 
leave  account  any  amount(s)  of  accrued 
and  accumulated  sick  leave  the 

^„, employee  elects  to  substitute  for  annual 

(a)  lA)on  the  written  request  of  an  '®®^®  "sed  for  adoption-related 

emplo]  ee  under  the  procedures  set  forth    P»"Poses  between  September  30, 1991 . 
in  para  jraph  (b)  of  this  section,  an  ^^  September  30, 1994,  that  is 

ll^nwr*^     ivakl    a>.L  _.5_ 1  1«  .»  *»..^_» a.  _   J    1  •  .  .  « 


S  63a4i  9    Substitution  of  sicit  l«ave  for 
annual  leave  fbr  adoption-related  purposes. 


indivic  ual  who  is  employed  by  the 
Federa  Government  on  September  30. 
1994,  a  r  who  is  reemployed  by  the 
Federal  Government  on  or  after 
September  30, 1994,  in  a  position 
covered  by  subchapter  I  of  chapter  63  of 
title  5,  Jnited  States  Code,  may  elect  to 
substiti  te  his  or  her  accrued  and 
accumi  lated  sick  leave  for  all  or  any 
portion  of  any  aimual  leave  used  for 
purposi  s  relating  to  the  adoption  of  a 


Subpert  0-Sick  Leave 

2.  In  §  630.401 ,  at  the  end  of 
paragraph  (a)(4),  the  word  "or"  is 
removed;  at  the  end  of  paragraph  (a)(5), 
the  period  is  removed  and  in  its  place 
a' semicolon  and  the  word  "or"  are 
added:  and  paragraph  (a)(6)  is  added  to 
read  as  follows: 

f63a40l    Grant  of  stok  leave. 

(a)*  •  • 

(6)  Must  be  absent  from  duty  for 
purposes  relating  to  the  adoption  of  a 
child,  including  appointments  with 
adoption  agencies,  social  workers,  and 
attorneys;  court  proceedings;  required 
travel;  and  any  other  activities  necessary 
to  allow  the  adoption  to  proceed. 
•        •        *        *       « 

3.  Section  §630.402  is  revised  to  read 
as  follows: 

|63a402    Application  for  sick  leave. 

An  employee  shall  file  a  written 
appUcation  for  sick  leave  within  such 
time  limits  as  the  agency  may  require. 
An  employee  shall  request  advance 
approval  for  sick  leave  for  the  purposes 


Sentem  )er  30.  1994. 

(0)  A]  I  employee's  written  request 
under  p  aragraph  (a)  of  this  section  to 
substitu  te  any  accrued  and  acciunulated 
sick  lea  re  for  armual  leave  used  for 
adoptioh-related  purposes  must  be 
submitted  to  his  or  her  employing 
agency  ly  September  30, 1996.  The 
employ(  e's  written  request  shall— 

(1)  Sp  Bcify  the  period(s)  and 
amount  s)  of  annual  leave  involved; 

(2)  In<  lude  copies  of  any  available 
contem]  oraneous  earnings  and  leave 
statemei  it(s)  or  other  contemporaneous 
docume  itation  acceptable  to  the  agency 
that  spe<  ifies  the  period(s)  and 
amount(  0  of  annual  leave  used  by  the 
employe  b  for  purposes  relating  to  the 
adoptiox  of  a  child  between  September 
30, 1991  and  September  30, 1994; 

(3)  Sp<  cify  the  amount{s)  of  accrued 
and  acci^ulated  sick  leave  to  be 
substituted  under  paragraph  (b)(1)  of 
this  section;  and 

(4)  Indude  evidence  of  the  adoption 
that  is  administratively  acceptable  to  the 
employing  agency. 

(c)  In  t  le  absence  of  a  written  request 
by  the  en  iployee  that  meets  the 
requirera  Bnts  of  paragraph  (b)  of  this 
section,  i  o  substitution  of  sick  leave 
may  be  a  )proved  under  this  section. 


supported  by  written  documentation 
acceptable  to  the  employing  agency;  and 
(2)  Credit  the  employee's  annual  leave 
account  with  an  amount  of  annual  leave 
equal  to  the  amount  of  sick  leave  the 
employee  elects  to  substitute  under 
paragraphs  (a)  and  (b)  of  this  section. 

(e)  If  the  agency  determines  that 
insufficient  written  documentation 
exists  to  honor  the  employee's  request, 
the  employing  agency  shall  inform  the 


6362  Md  Pub.  L.  10O-566  and  103-103;  'u-,^ Vi: "» '"  "'-  -..^puuu  ui  a  me  eraployine  aeencv  shall  infom 

subpart  K  also  issued  under  Pub.  L.  102-25  ^^ild  b<  tween  September  30, 1991 ,  and  emolovL^  of  tHbKt»™ •     .•      ™ 

(105  Stat.  92):  and  subpart  L  also  issued  Septem|)er  30. 1994.  ««*.ana  employee  of  tH(s  determination  m 

under  5  U.S.C  6387  and  Pub.  L.  103-3  fl07 
Stat.  23). 


writing.  A 

(f)  Any  annual  leave  credited  to  an 
employee's  current  annual  leave 
account  under  paragraph  (d)(2)  of  this 
section  shall  be  available  for  use  by  the 
employee  on  or  after  the  date  the  annual 
leave  is  credited  in  the  same  manner 
and  for  the  same  purposes  as  the 
employee's  current  accrued  and 
accumulated  annual  leave.  The  annual 
leave  credited  to  an  employee  under 
this  section  may  not  be  substituted  for 
any  period  of  otherwise  paid  leave  or 
leave  without  pay  used  prior  to  the  date 
the  annual  leave  is  credited  to  the 
employee's  annual  leave  account  under 
paragraph  (d)(2)  of  this  section. 

5.  In  §  630.1206,  paragraph  (f)  is 
added  to  read  as  follows: 

Subpart  L— Family  and  Medical  Leave 

§630.1206    Notice  of  leave. 
*        *        »        •        • 

(0  An  agency  may  require  that  a 
request  for  leave  under  §  630.1203(a)(2) 
of  this  part  be  supported  by  evidence 
that  is  administratively  acceptable  to  the 
agency. 

(PR  Doc.  94-29821  Filed  12-1-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  121 
[Docket  No.  27926;  Amendment  No.  121- 

RIN  2120-AF37 

Protective  Glove  Requirement 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION;  Final  rule;  request  for  comment. 


SUMMARY:  This  action  amends  the  final 
rule  requiring  that  disposable  latex 
gloves,  or  equivalent  nonpermeable 
gloves,  be  located  onboard  aircraft 
operated  in  air  carrier,  air  taxi,  and 
commercial  operations.  This 
amendment  responds  to  a  petition  for 
exemption  filed  by  the  Air  Transport 
Association  for  an  extension  of  the 
compliance  date  of  December  2, 1994. 
With  this  amendment,  the  FAA  will 
permit,  for  the  next  18  months,  that  the 
protective  gloves  required  for  the 
emergency  medical  kit  may  be  placed  in 
a  location  that  is  readily  accessible  to 
crewmembers.  With  this  action,  the 
FAA  will  avoid  a  possible  disruption  in 
service  to  the  traveling  pubHc  because 
of  the  unavailability  of  sufficient 
numbers  of  modified  medical  kits. 
DATES:  Effective  date  December  2. 1994. 
Comments  must  be  received  on  or 
before  January  3, 1995. 
ADDRESSES:  Send  or  deliver  comments 
on  the  rule  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket 
(AGC-204),  Room  916,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  Comments  may 
be  examined  in  the  Rules  Docket 
wedcdays.  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. " 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  V.  Meier.  Jr.,  Regulatory  Branch 
(AFS-240),  Air  Transportation  Division, 
Flight  Standards  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591.  telephone:  (2021 
267-3749. 

SUPPLEMENTARY  INFORMATION: 

Background 

By  Federal  Register  publication  of 
Oc:tob€r  18.  1994.  the  FA.\  issupd  a  final 
nile  with  comment  that  required 
disposable  latex  gloves,  or  equivalent 
nonpermeable  gloves,  to  be  locatod 
onboard  aircraft  operated  in  air  carrirr. 
air  ta.xi,  and  commercial  operations. 
This  amendment  responded  to  concerns 
of  Ihe  FAA  and  some  members  of  the     « 


aviatii  « industry  that  a  potential  health 
risk  e:  ists  to  crewmembers  and 
passei  igers  from  the  possibility  of 
incidf  ntal  exposiue  to  blood  borne 
patho  ens.  The  FAA  stated  that  the 
amen^ent  would  lessen  the  possibility 
of  that  exposure  and  therefore  increase 
the  level  of  safety  for  both  passengers 
and  a^wmembers.  The  FAA  also  found 
that  netice  and  public  comment  for  the 
rulemaking  was  impracticable  and 
contrary  to  the  public  interest.  The  FAA 
stated  that  "Because  this  rule  will  lessen 
a  pot^tial  health  risk  to  passengers  and 
crewmembers.  those  persons  should  not 
be  furtfier  subjected  to  that  potential 
risk  by  a  delay  in  issuing  a  final  rule." 
By  letter  dated  November  14, 1994, 
the  Ail  Transport  Association  (ATA) 
requests  an  extension  of  18  months 
be]^ond  the  December  2. 1994. 
compl  ance  date.  ATA  states  that  the  45- 
day  CO  npliance  requirem«it  of  the  final 
rule  pv  ts  the  air  carrier  industry  in  an 
impossible  position  in  that  the 
emergancy  medical  kits  (EMK)  are  ' 
prepared  and  serviced  by  a  very  few 
vendoas.  Airlines  have  been  notified  by 
these  f(  iw  vendors  that  the  45-day 
modifii  ation  schedule  adopted  by  the 
FAA  w  ill  be  impossible  to  meet,  forcing 
the  pcM  sibie  cancellation  of  flights  due 
to  the « navailability  of  modified  EMK. 
ATA  p  oposes  in  its  petition  that,  for 
the  nej  1 18  months,  carriers  be  allowed 
to  prov  de  a  sufficient  quantity  of 
protect  ve  gloves  distributed  throughout 
the  cab  n  of  each  aircraft  in  accessible 
locatioi  IS.  ATA  notes  that  in  many 
cases,  i  will  be  possible  to  affix  the 
gloves  1  o  the  EMK.  Further.  ATA  states 
that  an  equivalent  level  of  safety  will  be 
providi  d  by  maintaining  the  required 
numbei  s  of  pairs  of  gloves  on  the 
aircraft  in  accessible  locations.  ATA 
posits  t  lat  good  cause  exists  for  waiver 
of  publ  cation  because  of  the  pressing 
deadlir  s  and  because  the  final  rule  was 
not  pul  lished  for  notice  and  public 
comme  it. 

The  I  AA  finds  that  the  ATA  presents 
a  logics  argument  in  that  flights  should 
not  be  (  elayed  for  modification  of  the 
EMK  ar  d  that  an  equivalent  level  of 
safety  v  ill  be  provided  by  locating  the 
pair  of]  irotective  gloves  required  for  the 
EMK  in  a  location  on  the  aircraft  that  is 
acbessiqie  to  crewmembers. 

use  for  Immediate  Adoption 

A  finds  that  notice  and  public 
this  rulemaking  is 
,and  contrary'  to  the  piiblic 
This  amendment  contains  a 

istment  to  the  rule  based  on 
hat  sufficient  numbers  of 
EMK  will  not  be  a%  ailable  by 
rombliance  dale  of  December  2, 
In  addition,  the  FAA  finds  that 


mterest 

minor 

the  fact 

modi 

the 

1994. 


fie  I 


a  ijus 


there  will  be  no  adverse  affect  on  safety 
since  the  required  number  of  protective 
gloves  will  be  made  available  on  each 
aircraft. 

Comments  on  the  amendment  are 
invited,  however,  and  the  Administrator 
may  amend  or  rescind  the  amendment 
in  view  of  public  comment.  Comments 
should  identify  Docket  No.  27926  and 
be  submitted  in  triplicate  to  the  address 
provided  above.  All  comments  will  be 
available  for  public  review,  both  before 
and  after  the  closing  date  for  comments. 
Conclusion 

For  the  reasons  discussed  in  the 
preamble  of  Amendment  No.  121-242, 
issued  September  26, 1994,  and  based 
on  the  findings  in  that  Regulatory 
Flexibility  Determination  and  that 
International  Trade  Impact  Analysis,  the 
FAA  has  determined  that  this  regulation 
is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  In 
addition,  it  is  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  regulation  is  not 
considered  significant  under  DOT 
Regulatory  Poficies  and  Procedures  (44 
FR  11034;  February  26, 1979). 

List  of  Subjects  in  14  CFR  Part  121 

Air  safety,  air  transportation,  aviation 
sa£ety,  safety,  transportation,  cabin 
safety,  medical  kits,  first-aid  kits. 

The  Amendment 

Accordingly,  14  CFR  Part  121  is 
amended  as  follows: 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG.  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF       r 
k  ARGE  AIRCRAFT  V 

1.  the  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1355, 
1356,  1357.  1401,  1421-1430,  1472.  1485, 
end  1502;  49  U.S.C  106(g)  (revised  Pub.  L. 
«7-449,  Januarj- 12, 1993). 

2.  Appendix  A  of  part  121,  Emergency 
Medical  Kits,  is  amended  by  revising 
paragraph  (3)  and  by  adding  a  new 
paragraph  (4)  to  read  as  follows: 

Appendix  A  to  Part  121— First-Aid  Kits 
and  Emergency  Medical  Kits 


EnaTKuncy  Mediia)  Kits 

•  •  •  »  • 

(3)  Exi.ept  as  provided  in  p^iragraph  (4)  of 
this  appendix,  the  approved  emergency 
mndiciil  kit  must  rx>ntain.  as  a  minimum.  th«? 
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following  appropriately  maintained  contents 
in  the  specified  quanUties: 


Ck>ntents 


Sphygmomanometer  

Stethoscope 

Airways,  oropharyngeal  (3  sizes)  . 

Synnges  (sizes  necessary  to  ad- 
minister required  drugs) 

Needles  (sizes  necessary  to  ad- 
minister required  drugs) 

50%  Dextrose  injection,  50cc 

Epinephrine  1:1000,  single  dose 
ampule  or  equivalent  

Diphenhydramine  HCI  injection, 
single  dose  ampule  or  equiva- 
lent   

Nitroglycerin  tablets 

Basic  instructions  for  use  of  the 
drugs  in  the  kit 

Protective  latex  gloves  or  equiva- 
lent   


Quantity 


1 
1 
3 


2 

10 

1 

M 


'Pair. 

(4)  Until  lune  3, 1996,  required  protective 
latex  gloves  or  equivalent  nonpermeable 
gloves  may  be  placed  in  the  emergency 
medical  kit  or  in  a  location  that  is  readily 
accessible  to  crewmembers. 

Issued  in  Washington,  DC  on  November  29 
1994. 

David  R.  Hinson. 

Administrator. 

(FR  Doc.  94-29822  Filed  11-30-94;  3:23  pml 
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The  President 


Presidential  Documents 


Proclamation  6759  of  November  30,  1994 
World  AIDS  Day,  1994 

By  the  President  or  the  United  States  of  America 

A  Proclamation 

On  this  World  AIDS  Day,  we  recognize  the  countless  determined  individuals 
who  have  provided  assistance  to  those  affected  by  HIV  and  AIDS,  and 
we  redouble  our  efforts  to  work  with  our  international  partners  and  to 
confront  the  enormous  challenges  that  remain.  Here  and  around  the  world, 
people  are  reaching  out  to  those  who  are  living  with  HIV  and  AIDS  and 
are  joining  the  fight  to  stop  this  epidemic.  The  theme  of  this  year's  commemo- 
ration. "Families  and  AIDS."  is  especially  fitting.  When  one  person  suffers, 
the  entire  global  family  is  affected.  Today,  we  pledge  to  keep  faith  with 
the  thousands  of  people  living  with  HIV  and  AIDS  and  their  families — 
their  mothers  and  fathers,  brothers  and  sisters,  their  friends,  neighbors, 
and  loved  ones. 

In  slightly  more  than  13  years.  AIDS  has  claimed  the  lives  of  more  than 
250,000  Americans — nearly  five  times  as  many  men  and  women  as  were 
killed  in  the  Korean  War.  If  current  trends  continue,  by  the  end  of  this 
decade  we  will  have  lost  half  a  million  people  to  this  insidious  disease, 
more  than  our  Nation's  total  losses  in  World  War  II.  The  World  Health 
Organization  estimates  that  30  to  40  million  people  worldwide  will  have 
been  infected  with  HIV  by  the  end  of  the  decade.  The  problem  of  HIV 
and  AIDS  is  global,  and  it  is  one  of  staggering  proportions.  The  United 
States  will  continue  to  work  with  our  global  partners  in  the  worldwide 
battle  against  HIV  and  AIDS. 

Here  at  home  in  response  to  the  epidemic,  hundreds  of  community-based 
organizations  have  devoted  themselves  to  provide  medical  care,  social  and 
support  services,  respite  care,  meal  delivery,  and  education  and  prevention 
programs  to  persons  with  HIV  or  AIDS.  Together  with  those  they  serve, 
the  men  and  women  of  these  organizations — most  of  whom  are  volunteers — 
are  the  heroes  of  our  common  struggle. 

In  the  past  two  years,  our  Nation  has  reenergized  its  response  to  HIV 
and  AIDS.  At  a  time  of  zero  budget  growth,  funding  for  AIDS  programs 
has  been  increased  by  30  percent.  AIDS  research  funding  has  risen  by 
25  percent,  and  money  going  to  grants  under  the  Ryan  White  CARE  Act 
has  been  increased  by  82  percent,  bringing  vital  services  to  thousands  of 
men,  women,  and  children  in  need.  Our  research  efforts  have  been  reorga- 
nized and  refocused,  and  they  have  already  begun  to  produce  results.  When 
scientists  discovered  that  treatment  with  AZT  could  sharply  reduce  the 
risk  of  HIV  transmission  from  mothers  to  their  unborn  children,  the  Govern- 
ment acted  quickly  both  to  provide  women  and  their  health  care  professionals 
with  new  guidelines  and  to  change  the  labeling  on  that  drug.  Already, 
we  are  saving  lives. 

On  World  AIDS  Day,  we  rededicate  ourselves  to  the  battle  against  HIV 
and  AIDS.  Our  Government  must  continue  to  do  its  part,  including  reauthor- 
izing the  Ryan  White  CARE  Act  and  continuing  to  enforce  the  Americans 
with  Disabilities  Act.  Business  and  community  leaders  must  push  forward 
in  their  remarkable  efforts  to  educate  people  everywhere.  And  every  one 
of  us  must  strive  to  reach  out  to  those  who  are  living  with  HIV  and  AIDS 
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__.  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 

of  ?hp7wo/J»^  authority  vested  in  me  by  the  Constitution 

rnVn    "     ®    States,  do  hereby  proclaim  December  1.  1994,  as 

'??  Day-    I.'nvite  the  Governors  of  the  States,  the  Commonwealth 

Rico    officials  of  ^other  territories  subject  to  ^he  jurisdiction  of 

I  Slates,  and  the  American  people  to  join  me  in  reaffirming  our 

.    ^K       fc  .    *°  .^?"V^at  HIV  and  AIDS  and  to  reach  out  with  compassion 

to  those  giving  with  this  disease.  mi  compassion 

WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  dav 
I  a'"^  j  ^^^^  ?^°"^  ^^^  nineteen  hundred  and  ninety-four. 
Independence  of  the  United  States  of  America  the  two  hundred 


commitn  lent 
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ll^il^^p^  *  ","^^  smoother,  to  make  their  hearts  a  little  lighter, 
Ike  their  lives  a  httle  richer. 


OsJUIjC^AM  <rtU^jdk^^;^^ 


Reader  Aids 


Federal  Register 
Vol.  59.  No.  231 
Friday.  December  2.  1994 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index.  Hnding  aids  &  general  information  202-523-5227 

Public  inspection  announcement  line  523-5215 

Corrections  to  published  documents  523-5237 

Document  drawing  information  523-3187 

Machine  readable  documents  523-3447 

Code  of  Federal  Regulations 

Index,  fmding  aids  &  general  information  523-6227 

Printing  schedules  523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

Additional  information  523-6230 

Presidential  t)ocufnent8 

Executive  orders  and  proclamations  523-6230 

Public  Papers  of  the  Presidents  523-6230 

Weekly  Compilation  of  Presidential  Documents  523-6230 

The  United  States  Government  Manual 

General  information  523-6230 

Other  Services 

Data  base  and  machine  cv^dable  specifications  523-3447 

Guide  to  Record  Retention  Requirements  523-3187 

Legal  staff  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Ser\-ice  (PLLS)  523-6641 

.TOD  for  the  hearing  impaired  523-6229 

ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law 

numbers.  Federal  Register  finding  aids,  and  list  of 

documents  on  public  inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Dciiand  ser\  ice.  You  only  need  a  Eax 
machine  and  there  is  no  charge  for  the  ser\'ice  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  serv  ice.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-TabIe  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergencv  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE  .AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street.  N.W..  Suite  700  The  Fax-On-l>mand 
telephone  number  is:  301-713-6905 

FEDERAL  REGISTER  PAGES  AND. DATES.  DECEMBER 

61521-61766 1 

61 767-62282.... 2 


CFR  PARTS  AFFECTED  DURING  DECEMBER 

At  the  end  of  each  month,  the  Office  of  tfie  Federal  Register 
publishes  separatety  a  List  of  CFR  Sections  Affected  (LSA).  (which 
lists  parts  and  sections  affected  t)y  documents  putiUshed  since  the 
revision  date  of  each  title. 


3  CFR 

PFOclamationr. 

6758 61521 

6759 62281 

5  CFR 

630 62266.  62272 

10  CFR 

30 61767 

32 - 61767 

35 „ 61767 

Proposed  Rulss: 

35 61831 

12  CFR 

205 61787 

Proposed  Rules: 


225. 


.61832 


14  CFR 

39 61523,  61789.  61791. 

61792,61794 

71 61523 

95.„ 61524 

97 61 525, 61 527 

121  62218.  62234,  62276 

15  CFR 

701 61796 

17  CFR 

Proposed  Rules: 

Ch.  II £1843 

19  CFR 

141 „61798 

21  CFR 

74 61929 

103 : 61529 

172 61538.  61540,  61543 

201 61929 

Proposed  Rules: 

184 61560 

24  CFR 

200 61800 

203 61800 

204 „.w^ 61 800 

206 61800 

267 . 61800 


25  CFR 

36 


.61764 


26  CFR 

Propos8d  RuIqsc 

1 61844 

27  CFR 

PfOpood  RuIm: 

9 - -61853 


30  CFR 

Proposed  Rules: 

944 61855 

31  CFR 

103 61660 

32  CFR 

PfOpOSWl  Riilss: 

320 61858 

766 61561 

34  CFR 

668 61716 

674....„ „ 61716 

676 „..61716 

682 ^^ ^,.^..,.:..61716 

685 „....-: :... 61664 

690 61716 


36  CFR 

Proposed  Rules: 

800 


61859 


40  CFR 

9 „ ^^. 61801 

52 : 61545,  61546 

63 61801 

70 -61549.61820 

180 61552 


52 61570 

91 , .61 571 

laO .„...61859 

42  CFR 

Proposed  Rules: 

1003 61571 

43  CFR 

773 61656 

44  CFR 

rropoied  Rules: 

61 61929 

45  CFR 

60 51554 

Pfopossd  Rutas: 

1309 61575 

46  CFR 

16....„ „..62218 

47  CFR 

20 „ 61828 

24 61828 

48  CFR 

3 61738.61740 


11 


Federal  Register  /  Vol.  5f .  No.  231  /  Friday,  December  2,  1994  /  Reader  Aids 


49 „ 61734 


571. 


.61656 


Proposed  Rules: 


rA^wkk^A^    Im.    MkA    ^MLm^    ^t    MkM 


11 


Federal  Register  /  Vol.  5  ,  No.  231  /  Friday,  December  2,  1994  /  Reader  Aids 


49 61734 

S2 61734, 61738,  61740 

6101 61 861 

49C^R 

199 62218,  62234. 62242 

219. _.e2218,  62234 

382 62218.  62234 


571. 
653. 
654. 


50CFR 

15 

675 

677 


UMI 


..61656 
..62218 
..62234 


62254,  62255 

61555 

61556 


Proposed  Rules: 

1 7 61 744 

625 61864 

UST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 
have  become  law  were 


received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  List  of  Public 
Laws. 

Last  List  November  IS,  1994 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  ( 

Presidential 
Documents 


V 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  annour>cefnents.  n  contaitw  the 
full  text  of  the  Presidenf  s  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  weeK. 
Each  issue  includes  a  Tat>le  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
AA/hite  House  announcements. 
Indexes  are  published  quarteriy. 

Put}lished  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Ortar  Processing  Code: 

''5420 


Superintendent  of  Documents  Subscription  Order  Form 

ChurgB  your  order. 
Waoatyl 

To  fax  yow  orders  (202)  512-2233 


L.  ^  ^ 


I    I  YES,  please  enter. 


_  one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 
can  keep  up  to  date  on  Presidential  activities. 


□  $132.00  First  Class  Mail  Q  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $ . 


.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Please  type  or  print) 


For  priTK>  check  bos  bdow: 

Q  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

a  GPO  Deposit  Account 

□  VISA  □  MasterCard  [ 


I  I  I  I  I  I  I  !-□ 


(expiration) 


(Street  address) 


1  I  I  I  I  I  I  I  I  I  I  I  I  I  'I  I  i"n 


(City,  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature) 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


io«« 


Order  Now! 


UMI 


'  Order  Now!    . 

The  United  States 
Government  Maiiudi 
1994/95  ^ 

As  the  official  handbook  of  the  Federal  O  >vernment, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  princ  pal  officials 
of  the  agencies  of  the  legislative,  judicial,  an  d  executive 
branches.  It  also  includes  information  on  qu,  isi-official 
agencies  and  international  organizations  in  >  /hich  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  /vhere  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  f  )r  use  in 
obtaining  specifics  on  consumer  activities,  o  >ntracts  and 
grants,  employment,  publications  and  films,  md  many 
other  areas  of  citizen  interest.  The  Manual  al  ;o  includes 
comprehensive  name  and  agency/subject  in(  exes. 

Of  significant  historical  interest  is  Apper  dix  C, 
which  lists  the  agencies  and  functions  of  tl  e  Federal 
Government  at>olished,  transferred,  or  cha  iged  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  I  le  Federal 
Register,  National  Archives  and  Records  Adnjinistration. 

$30.00  per  copy 


Superintendent  of  Do  :uments  Publications  Order  Form 


6395 


CetfK 


I  I — I    llLi3*  please  send 

*  C/KT  n^n    nru\  n.-knrn     .. 


me 


S/N  069-000-00058-4  at  $30.00  ($;  7 


The  total  cost  of  my  order  is  $ 


Pri:e 


(Company  or  personal  name) 


(Please  type 


(Additional  addren/attenlioa  line) 


(Street  address) 


(City.  State.  Zip  code) 


(Daytime  phone  including  aa-a  code) 


(Purchase  order  na) 


Chatg^youronler. 

/t%«MtK/| 

To  Ua  your  orden  (202)  512-2250 

opies  of  the  The  United  States  Government  Manual,  1994^ 

"".SO  foreign)  each. 


includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  choose  awthod  of  payncnf: 

Q  Check  payable  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account        |    |    |    jj    ITI  _  Q 

□  VISA  □  MasterCard  Account 

EED 


prim) 


I 


n 


(Credit  card  expiration  date) 


Tkamkyoufor 
ymu  order! 


(Authorizing  signatun:)  (Rm  %m) 

Mail  to:    Superintendent  of  Documents 

FO.  B«M  371954.  Pittsburgh,  PA  15250-7954 


VOL 
5  9 


ISS 


1994 


,^v^ 


® 


Printed  on  recycled  paper 


UMI 


UMI 


12-5-94 

Vol.59  No.  232 


r 


Monday 
Decembers,  1994 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


United  States  _ 

Governra^nt 

PrintingOffice 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  S300 


***************:**3- DIGIT 

A   FR         UMISE345U   DEC      95 

UMI    SERIALS   ACQUISITIONS 

300    N   2EEB    RD 

PO   BOX    1346 

ANN   ARBOR  MI      48106 


481 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

U.S.  Government  Printing  Office 

(ISSN  0097-6326) 


12-5^94 

Vol.  59       No.  232 

Pages  62283-62550 


Monday 
December  5,  1994 


Briefingi  on  How  To  Use  the  Fedanl  RegMter 

For  infonnation  on  briefings  in  New  York.  NY  and 
WashingtOQ,  DC,  see  announcement  on  the  inside  cover 
of  this  issue. 


«    L  §   ^ 


II 


Federal  Register  /  Vol. 


59.  No.  232  /  Monday.  December  5.  1994 


SUBSCRIPTIONS  AND  COPIES 


Contents 


III 


p I I  ■•- 


II 


Federal  Register  /  Vol. 


59,  No.  232  /  Monday.  December  5,  1994 


SUBSCRIPTIONS  AND  COPIES 


FEDERAL  REGISTER  Published  daily,  Monday  through  F  iday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holic  lys),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408.  under  the  Federa  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintenjdent  of 
Documents.  U.S.  Government  Printing  Office.  WasninRtonlDC 
20402.  ' 

The  Federal  Register  provides  a  uniform  system  for  makiii 
available  to  the  public  regulations  and  legal  notices  issued  tjy 
Federal  agencies.  These  include  Presidential  proclamation^  and 
Executive  Orders  and  Federal  agency  docimients  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  oflpublic 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  fnlcss 
earlier  filing  is  requested  by  the  issuing  agency.  F 

The  seal  of  the  National  Archives  and  Records  Administraion 
authenticates  this  issue  of  the  Federal  Register  as  the  offidal  serial 
publication  established  under  the  FederarRegister  Act.  44Tu.S.C. 
1 507  provides  that  the  contents  of  the  Federu  Register  sUll  be 
judicially  noticed.  ^  T 

The  Federal  Register  is  published  In  paper.  24x  microficTO  and  as  » 
an  online  database  through  GPO  Access,  a  service  cf  the  L|.S. 
Government  Printing  Oflice.  The  online  database  is  updated  by  6 
a.m.  each  day  the  Federal  Register  is  published.  The  datalase 
includes  both  text  and  graphics  from  volume  59,  Number  I 
(January  2.  1994)  forward.  It  is  available  on  a  Wide  Area 
Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  single 
workstation  is  $375.  Six-month  subscriptions  are  available*  for  S200 
and  one  month  of  access  can  be  purchased  for  S35.  Discoi  nts  are 
available  for  multiple-workstation  subscriptions.  To  subsc!  ibe, 
Internet  users  should  telnet  to  wais.access.gpo.gov  and  log  n  as 
newuser  (all  lower  case);  no  password  is  required.  Dial-in>sers 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  wais  (all  lower  case);  no  password  s 
required;  at  the  second  login  prompt,  login  as  newuser  (al  lower 
case);  no  password  is  required.  Follow  the  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Registt  r  Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  U  ler 
Support  Team  by  sending  Internet  e-mail  to 
herp©eids05.eids.gpo.gov,  or  a  fax  to  (202)  512-1262.  or  b    calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time.  N  onday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paj  er 
edition  is  S494,  or  $544  for  a  combined  Federal  Register,    ederal 
Register  Index  and  List  of  CFR  .Sections  Affected  (LSA) 
subscription,  the  microfiche  edition  of  the  Federal  Registe  ■ 
including  the  Federal  Register  Index  and  LSA  is  S433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  Th  ;  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issuelor  S8.00 
for  each  group  of  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  nnKtage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  tl  e 
Superintendent  of  Documents,  or  charge  to  your  GPO  Dep(  isit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box  371954,  PittsburBl     PA 
15250-7954.  '^i 


There  are  no  restrictions  on  the  republication  of  material 
in  the  Federal  Register. 


{ ipearing 


How  To  Cite  This  Publication:  Use  the  volume  number  anA  the 
page  number.  Example;  59  FR  12.345. 


© 


Phated  oo  recycled  paper  conuining  100%  p<  it  consumer  waste 


PUBUC 
Subscriptioiis: 
Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  .  512-1806 

Online: 
Telnet  wais.acccss.gpo.gov,  login  as  newuser  <enter>,  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661, 
login  as  wais,  no  password  <enter>,  at  the  secoml  login  as 
newuser  <enter>,  no  password  <enter>. 
Assistance  with  online  subscriptions  202-512-1530 

Single  copies^wck  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 

For  other  lelephom  numben.  sac  the  Reader  Aids  section 
at  the  end  of  this  issue. 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:        Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Offic*  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  betw»)cn  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  Important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  .system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agenc>'  regulations. 


WHEN: 
WHERE 


WASHINGTON,  DC 

December  15.  at  9:00  a.m. 
Office  of  the  Federal  Register  ConfenMice 
Room.  800  North  Capitol  Street  NW. 
Washington.  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESERVATIONS:   202-523-4538 


NEW  YORK,  NY 
WHEN:  December  13.  9:30  a.m.-12:30  p.m. 

WHERE:  National  Archives — Northeast  Region.  201 

Varick  Street.  12th  Floor,  New  York,  NY 
RESERVATIONS:   1-800-347-1997 


IV 


Federal  Register  /  Vol.  59. 


^o.  232  /  Monday.  December  5,  1994  /  Contents 


Contents 


HI 


Federal  Register 

Vol.  59,  No.  232       .     .  -• 

Monday.  December  5,  1994 


Agency  for  Health  Care  Policy  and  Research 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Health  Care  Policy,  Research,  and  Evaluation  National 
Advisory  Council,  62399 

Agriculture  Department 

See  Forest  Service 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Commercial  Space  Transportation  Office 

PROPOSED  RULES 

Licensed  launch  activities;  financial  responsibility 
requirements;  meeting,  62359-62360 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Hong  Kong,  62394 

Commodity  Futures  Trading  Commission 

RULES 

Foreign  futures  and  options  transactions: 
London  Metal  Exchange — 
Aluminimi  alloy,  62315-62316 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  62454 

Customs  Service 

NOTICES 

Imported  articles  consisting  of  small  metal  or  barium  ferrite 
magnets  placed  in  plastic,  textile,  or  ceramic  housing; 
tariff  classification,  62451-62452 

Water  resistant  jackets  with  non-water  resistant  hoods;  tariff 
classification,  62452-62453 

Defense  Department 

RULES 

Federal  Acquisition  Regulation  (PAR): 
Certified  cost  or  pricing  data  threshold  increase,  62498- 
62500 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  62394-62395 
Meetings: 
Women  in  Services  Advisory  Committee.  62395 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Interpreters  for  individuals  who  are  deaf  and  individuals 

who  are  deaf-blind;  training  program,  62511 
Library  research  and  demonstration  program,  62542 
Rehabilitation  continuing  education  programs,  62510 
Rehabilitation  short-term  training  program,  62510-62511 
Rehabilitation  training  programs,  62502-62510 


Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 

Energy  Efficiency  and  Renewat>le  Energy  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Electric  motor  challenge  showcase  demonstration 
projects.  62395 

Environmental  Protection  Agency 

RULES 

Clean  Air  Act: 
State  operating  permits  programs — 
Virginia.  62324-62327 
Eh-inking  water: 
National  primary  and  secondary  drinking  water 
regulations — 
Regulated  drinking  water  contaminants;  analMical 
methods,  62456-62471 
NOTICES 

Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc: 
MKY  Corporation  Mycalex  Facility  Site,  NJ,  62398 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act.  62454 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export-Import  Bank 

NOTICES 

Meetings;  Sunshine  Act,  62454 
Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Raytheon,  62307-62310 

Short  Brothers,  pic,  62306-62307 
Class  D  airspace,  62310 
Class  D  and  Class  E  airspace,  62310-62311 
Class  E  airspace,  62311-62314 
Class  E  airspace;  correction,  62314 
Offshore  airspace  areas.  62315 
PROPOSED  RULES 
Class  E  airspace,  62360-62366 
NOTICES 
Airport  noise  compatibility  program: 

Noise  exposure  map — 
Palm  Beach  International  Airport,  FL.  62440-62441 
Exemption  petitions;  summary  and  disposition,  62441 
Meetings: 

Air  Traffi^c  Procedures  Advisory  Committee,  62441-62442 
Passenger  facility  chaises;  applications,  etc.: 
Bangor  International  Airport,  ME,  62442 
Jackson  Hole  Airport,  WY,  62442 
Sah  Lake  City  Airport  Authority,  UT,  et  al..  62442-62449 
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Federal  Communications  Commission 

RULES 

Television  broadcasting: 
Cable  Television  Consumer  Protection  and  Con:  jctition 
Act  of  1992— 
Must-carry  and  retransmission  consent  provis  ions. 
62330-62345 
PROPOSED  RULES 

Radio  stations;  table  of  assignments: 
Alaska.  62390 
West  Virginia.  62390-62391 
NOTICES  , 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc..  62398 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Tennessee  et  al..  62328-62329 
NOTICES 
Disaster  and  emergency  areas: 

Texas.  62398 

Washington.  62398-62399 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  62396 

Florida  Gas  Transmission  Co..  62396 

National  Fuel  Gas  Supply  Corp.,  62396 

Natural  Gas  Pipeline  Co  of  America.  62396-6^97 

NorAm  Gas  Transmission  Co.,  62397 

Paiute  Pipeline  Co.,  62397 

Southeastern  Natural  Gas  Co.,  62397-62398 

Texas  Gas  Transmission  Corp.,  62398 

Federal  Housing  Enterprise  Oversight  Office 

RULES 

Organization,  functions,  and  authority  delegatioijs 
Chapter  establishment,  organization  and  functpns,  and 
seal.  62303-62306 

Federal  Maritime  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 

Managing  Director's  Office.  62329-62330 
PROPOSED  RULES 

Maritime  carriers  in  domestic  offshore  commerc 
Rate  of  return  methodology  and  financial  repc  ting 
requirements.  62372 
Maritime  carriers  in  foreign  commerce: 
Agreements  among  ocean  comnion  carriers;  information 
form  and  post-effective  reporting  requiren  ents, 
62372-62390 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Melicope  adscendens,  etc.  (three  Hawaiian  pli  nt  spe<:ies). 
62346-62352 

NOTICES 

Meetings- 
Aquatic  Nuisance  Species  Task  Force.  62413 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Monensin  and  bacitracin  methylene  disalicylJte.  62320 


Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
2-Methyl-4,6-bis((octylthio)methyllphenol,  62318- 
62320 
Polymers — 
Ethylene/l,3-phenylene  oxyethylene  isophthalate/ 
terephthalate  copolymer.  62317-62318 
Food  for  human  consumption: 
Food  labeling — 
Nutrition  labeling,  mandatory  status;  and  nutrient 

content  revision  nutrition  label  format;  correction. 
62316-62317 
PROPOSED  RULES 
Food  for  human  consumption: 
a-Amvlase  enzyme  preparation;  GRAS  status  affirmation, 
62366-62370 
NOTICES 
Debarment  orders: 

Shah,  Atul,  62399-62401 

Forest  Service 

NOTICES 

Boundary  establishment.  desc;riptions,  etc.: 
Clarks  Fork  Wild  and  Scenic  River,  WY,  62392 

Committees;  establishment,  renewal,  termination,  etc.: 
Klamath,  Northwest  Sacramento,  and  California  Coast 
Provinces  Advisory  Committees.  62392-62393 

General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Certified  cost  or  pricing  data  threshold  increase,  62498- 
62500 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 
See  Social  Security  Administration 
See  Substance  Abuse  and  Mental  Health  Ser\'it:es 
Administration 

Health  Resources  and  Services  Administration 

See  Public  Health  Ser\'ice 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Maternal  and  child  health  services — 
Community  integrated  service  systems  set-aside 
program.  62402-62403 

Housing  and  Urban  Development  Department 

See  Federal  Housing  Enterprise  Oversight  Office 

RULES  , 

Mortgage  and  loan  insurance  programs: 
Insured  affordable  multifamily  project  loans;  housing 
finance  agency  risk-sharing  program,  62514-62539 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Community  development  block  grant  programs — 
Small  cities  program.  62474-62495 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Adjudication  of  asylum  applications  or  withholding  of 
deportation  and  employment  authorization,  62284- 
62303 
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Interior  Department 

See  Fish  and  Wildlife  Service 

See  National  Park  Service 

internal  Revenue  Service 

Pf'90SED  RULES 
Income  taxes: 
Property  transfer  deductions,  62370-62372 

international  Trade  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
University  of— 
Georgia  et  al..  62393 

Interstate  Commerce  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

South  Carolina  Central  Railroad  et  al.,  62415 
Railroad  operation,  acquisition,  construction,  etc.: 

Consolidated  Rail  Corp.,  62413-62414 

CSX  Transportation  Inc.,  62414 

Fulton  County  Raih^ad  Inc.,  62414-62415 

Justice  Department 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Lykes  Bros.  Steamship  Co.,  Ltd.,  62449 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  rFAR): 

Certified  cost  or  pricing  data  threshold  increa.se.  62498- 
62500 
NOTICES 
Meetings: 

Advisory  Council  task  forces,  62415 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  defect  proceedings;  petitions,  etc: 
General  Motors  Corp.;  meeting  change,  62449-62450 

National  Institutes  of  Health 

NOTICES 

Inventions,  Government-owned;  availability  for  licensine 

62404-62405 
Meetings: 
Research  Grants  Division  special  emphasis  panels. 
62405-62406 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlantic  shark  and  tuna 
Hearings  and  meetings,  62391 

National  Park  Servico 

NOTICES 
Meetings: 
Mississippi  River  Coordinating  Commission,  62413 


Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Northern  States  Power  Co.,  62415-62416 
Applications,  hearings,  determinations,  etc.: 

Entergy  Operations,  Inc.,  62416-62418 

McCool,  Daniel  J.,  62418 

Office  of  Federal  Housing  Enterprise  Oversight 
See  Federal  Housing  Enterprise  Oversight  Office 

Patent  and  Trademaric  Office 

NOTICES' 

Motilium;  interim  patent  term  extension.  62393-62394 
Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemption-v 
Jansson,  Erick  M..  IRA,  et  al.,  62418-62422 
Marshall  &  Ilsley  Trust  Co.  et  al.,  62422-62427 

Personnel  Management  Office 

RULES 

Acquisition  regulations: 

Health  benefits.  Federal  employees- 
Interest  assessment  on  audit  findings.  62345-62346 
Health  benefits,  Federal  employees: 

HMO  plan  applications.  62283-62284 

PROPOSED  RULES 

Administrative  grievance  system;  CFR  Part  removed,  and 
conforming  amendments,  62353-62354 

Postal  Service 

RULES 

Domestic  Mail  Manual: 

Special  bulk  third-class  rates;  State  or  local  voting 
registration  officials.  62320-62323 
Organization  and  administration: 

Information  release;  address  disclosure,  62323-62324 

Presidential  Documents 

EXECUTIVE  ORDERS 

Government  agencies  and  employees: 
Seismic  safety  of  existing  federally  owned  or  leased 
buildings  (EO  12941),  62545-62546 
ADMINISTRATIVE  ORDERS 
Government  agendes  and  employees: 
General  Schedule  employees;  comparability  pavTnent  rate 
schedule  and  localities  (Memorandum  of  November 
30, 1994),  62549-62550 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Centers  for  Disease  Control  and  Prevention.  62406-62407 
Health  Resources  and  Services  Administration,  62403- 
62404 

Railroad  Retirement  Board 

NOTICES 

Supplemental  annuity  program;  determination  of  quarterly 
rate  of  excise  tax,  62427 
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Securities  and  Exchange  Commission 

NCnOES 

Meetings;  Sunshine  Act,  62454 

Self-regulatory  oiganizations;  proposed  rule  changes: 
American  Stock  Exchange.  Ina.  62428-62429 
Chicago  Board  Opticms  Exchange.  Inc.,  62429-^431 
National  Association  of  Securities  Dealers,  Inc.^2431- 

62432 
Philadelphia  Stock  Exchange.  Inc.,  62432-6243 

Applications,  hearings,  determinations,  etc.: 
AUSA  Life  Insurance  Co.  et  al..  62435-62437 
Citicorp  Life  Insurance  Co.  et  al.,  62437-62438 

Small  Business  Administration 

NOTICKS 

Applications,  hearings,  determinations,  etc.: 
M&I  Ventures  Corp.,  62438-62439 
Norwest  Equity  Partners  V,  62439-62440 

Social  Security  Administration 

NOTICES 

Privacy  Act: 
Systems  of  records,  62407-62411 

Sut>stance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories 
meeting  minimum  standards,  list,  62411-624 

Textile  Agreements  Implemantation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

PROPOSED  RULES 

Practice  and  procedure: 
Adjudicatory  proceedings;  ex  parte  communicaf  ons 
provisions  clarification,  62354-62356 
Savings  associations: 
Capital- 
Distributions,  62356-62359 

Transportation  Department 

See  Commercial  Space  Transportation  Office 

See  Federal  Aviation  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 

See  Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities  under  Olfa 
review.  62450-62451 


United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Newly  Independent  States  (NIS)  secondary  school 
initiative  for  school  linkages,  62453 

Veterans  Affairs  Department 

NOTICES 

Meetings: 
Structural  Safety  of  Veterans  Affairs  Department 
Facilities  Advisory  Committee.  62453 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  62456-62471 

r 

Part  III 

Department  of  Housing  and  Urban  Development,  62474- 
62495 

Part  IV 

Department  of  Defense.  General  Services  Administration, 
and  National  Aeronautics  and  Space  Administration. 
62498-62500 

Party 

Department  of  Education.  62502-62511 

Part  VI 

Department  of  Housing  and  Urban  Development.  62514- 
62539 

Part  VII 

Department  of  Education.  62542 

Part  VIII 

The  President.  62545-62546 

Part  IX 

The  President,  62549-62550 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Roister  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appiicabiiity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putiiished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  tesue  of  «ach  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 
RIN3206-AG40 

Federal  Employees  Health  Bef>eflts 
Program;  HMO  Plan  Applications 

agency:  Office  of  Personnel 
Management. 

ACTION:  Interim  regulations  with  request 
for  comments. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  clarify  the  policy  under 
.which  it  invites  applications  from 
comprehensive  medical  plans  (HMO's) 
after  a  determination  that  it  would  be 
beneficial  to  enrollees  and  the  Federal 
Employees  Health  Benefits  (FEHB) 
Program  to  do  so.  This  clarification  is 
necessary  in  order  to  ensure  that  OPM 
and  the  HMQ's  are  providing  the  best 
possible  service  to  FEHB  eiut>llees. 
DATES:  Interim  regulations  are  effective 
January  4, 1995.  comments  must  be 
received  on  or  before  February  3, 1995. 
ADDRESSES:  Written  comments  may  be 
sent  to  Lucretia  F.  Myers,  Assistant 
Director  for  Insurance  Programs, 
Retirement  and  Insurance  Group,  Office 
of  Personnel  Management,  P.O.  Box  57, 
Washington,  DC  20044;  delivered  to 
OPM,  room  4351. 1900  E  Street,  NW., 
Washington,  DC;  or  FAXed  to  (202) 
60&-0633. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Mercer,  (202)  606-0191. 
SUPPLEMENTARY  INFORMATION:  OPM  is 
issuing  interim  regulations  to  clarify  the 
policy  under  which  the  Director  of  OPM 
invites  applications  from  HMOs 
interested  in  participating  in  the  FEHB 
Program.  As  administrator  of  the  FEHB 
Program,  it  is  necessary  that  OPM 
consider  the  needs  of  FEHB  enrollees 
and  the  FEHB  Program  in  determining 
whether  to  invite  apphcations  from 


HMOs  for  a  given  contract  year. 
Consequently,  each  year,  the  Director 
makes  a  determination  whether  or  not  it 
would  be  beneficial  to  enrollees  and  the 
FEHB  Program  to  invite  HMOs  to  apply. 
This  authority  parallels  OPM's 
discretion  to  consider  changes  in  the 
rates  and  benefits  of  participating  plans 
when  the  Director  of  OPM  deems  it  in 
the  best  interest  of  enrollees  and  the 
FEHB  Program  (§  890.203(b)). 

With  only  limited  possible  exception, 
OPM  does  not  intend  to  accept  HMO 
applications  for  the  1996  contract  year. 
We  also  plan  to  keep  in  place  for  the 
1996  contract  year  the  benefits  that  go 
into  effect  in  1995  for  plans  already 
participating  in  the  FEHB  Program. 
Further,  OPM  will  print  no  new  plan 
brochures  for  existing  plans  or 
comparison  guide  for  contract  vear 
1996. 

On  a  limited  basis,  OPM  will 
entertain  applications  from  HMOs 
where  it  would  improve  the  access  to 
medical  care  in  a  medically  underserved 
state.  That  is,  we  will  consider 
applications  from  HMOs  only  in  states 
designated  as  medically  underserved 
areas  (MUAs),  as  determined  by  OPM 
under  the  methodology  cited  in  5  U.S.C. 
8902(m)(2)(A).  where  the  choice  of  an 
HMO  is  limited  or  would  otherwise  be 
nonexistent.  To  be  considered  by  OPM, 
the  plan  must  be  in  a  state  that  qualifies 
as  an  MUA  on  January  31  of  the  year 
preceding  the  FEHB  Program  contract 
year  for  which  the  application  has  been 
submitted.  OPM  expects  that,  under  this 
exception,  plans  will  be  accepted  only 
under  rare  and  unusual  circumstances. 

Except  in  these  situations,  the 
information  disseminated  during  the 
November-December  1995  Open  Season 
will  be  limited  to  rate  change 
information  for  plans  ciurently 
participating  in  the  Program.  In  the 
future,  OPM  will  publish  a  notice  in  the 
Federal  Register  inviting  applications 
from  plans  interested  in  participating  in 
the  FEHB  Program.  We  anticipate 
considering  all  applications  for  contract 
year  1997. 

This  course  of  action  is  necessary  so 
that  OPM  may  utilize  its  resources  in 
the  most  effective  way  and  in  a  manner 
most  beneficial  to  enrollees.  It  is  in  the 
best  interest  of  enrollees  that  OPM 
ensvue  that  FEHB  Program  contracts  are 
administered  so  that  benefits  to 
enrollees  are  optimiun  and  the  costs  to 
enrollees  and  the  FEHB  Program  are 


minimized.  OPM  shares  the  concern  of 
the  Congress,  the  General  Accotmting 
Office  (GAO),  and  the  Office  of 
Management  and  Budget  (OMB)  about 
contract  administration  under  the  FEHB 
Program.  In  order  to  improve  standards 
and  oversight  of  insurance  carriers  and 
enhance  our  overall  program  operations 
to  improve  service  to  OPM's  customers, 
additional  emphasis  needs  to  be  placed 
on  functions  that,  of  necessity,  are  given 
lower  priority  when  staff  are  occupied 
with  applications,  negotiations,  and 
open  season  materials  review. 

During  1995,  OPM  will  redirect 
resources  to  projects  designed  to 
address  weaknesses  in  the  oversight  of 
contractor  performance  as  well  as 
improve  communication  with  FEHB 
enrollees  to  ensure  that  we  and  our 
participating  carriers  are  meeting  their 
needs.  In  future  years,  we  will  prioritize 
functions. 

While  OPM  is  not  required  to  issue 
regulations  that  clarify  existing  policy, 
we  understand  that  there  is  interest  in 
this  issue,  and  we  wish  to  give  all 
parties  an  opportunity  to  comment.  We 
are  publishing  the  regulation  at  this 
time  before  interested  HMOs  begin  the 
time-consuming  application  process. 

Waiver  of  Notice  of  Proposed 
Rulemaldng 

Pursuant  to  section  553(b)(3)(A)  of 
Utle  5  of  the  U.S.  Code.  I  find  that  good 
cause  exists  for  waiving  the  general 
notice  of  proposed  rulemaking.  The 
interim  regulations  simply  clarify 
OPM's  policy  under  which  it  invites 
applications  from  HMO's  interested  in 
participating  in  the  FEHB  Program. 

E.G.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  OMB 
in  accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
because  they  primarily  affect  OPM's 
administrative  procedures. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure.  Government  employees, 
Health  facilities.  Health  insurance. 
Health  professions,  Hostages,  Iraq, 
Kuwait.  Lebanon,  Reporting  and 
recordkeeping  requirements. 
Retirement. 


Federal  Register  /  Vol.  59.  No.  232  /  Monday.  December  5,  1994  /  Rules  and  Regulations     62285 


62284     Federal  Register  /  Vol.  59,  No.  232 


/  Monday,  December  5,  1994  /  Rules  and  Regulations 


Office  of  Personnel  Management. 

Jamet  B.  King, 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  890  as  follows: 

PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFFTS  PROGRAM 

1.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authority:  3  U.S.C.  8913;  §890.803  also 
issued  under  50  U.S.C  403p.  22  U.S.C.  4069c 
and  4069C-1;  Subpart  L  also  issued  under 
sec.  599C  of  Pub.  L.  101-513. 104  Stat.  2064, 
as  amended. 

2.  In  §  890.203,  paragraph  (a)(1)  is 
revised,  paragraphs  (a)(2)  through  (a)(4) 
are  redesignated  as  paragraphs  (a)(3) 
through  (a)(5)  respectively,  the  last 
sentence  in  newly  designated  paragraph 
(a)(5)  is  revised,  a  new  paragraph  (a)(2) 
is  added,  and  a  heading  is  added  for 
paragraph  (b)  to  read  as  follows: 

%  890.203  Application  for  approval  of,  and 
proposal  of  amendments  to,  health  benefits 
plans. 

(a)  New  plan  applications.  (1)  The 
Director  of  OPM  shall  consider 
applications  to  participate  in  the  FEHB 
Program  from  comprehensive  medical 
plans  (CMP's)  at  his  or  her  discretion.  If 
the  Director  of  OPM  determines  that  it 
is  beneficial  to  enrollees  and  the  Federal 
Employees  Health  Benefits  Program  to 
invite  new  plans  to  join  the  Program, 
OPM  will  publish  a  notice  in  the 
Federal  Register. 

(2)  When  invited  to  participate,  CMP's 
should  apply  for  approval  by  writing  to 
the  Office  of  Personnel  Management, 
Washington,  DC  20415.  AppHcation 
letters  must  be  accompanied  by  any 
descriptive  material,  financial  data,  or 
other  documentation  required  by  OPM. 
Plans  must  submit  the  letter  and 
attachments  in  the  OPM-specified 
format  by  January  31  of  the  year 
preceding  the  contract  year  for  which 
applications  are  being  accepted.  Plans 
must  submit  evidence  demonstrating 
they  meet  all  requirements  for  approval 
by  March  31  of  the  year  preceding  the 
contract  year  for  which  applications  are 
being  accepted.  Plans  that  miss  either 
deadline  cannot  be  considered  for 
participation  in  the  next  contract  year. 
All  newly  approved  plans  must  submit 
benefit  and  rate  proposals  to  OPM  by 
May  31  of  the  year  preceding  tho 
contract  year  for  which  applications  are 
being  accepted  to  be  considered  for 
participation  in  that  contract  year.  OPM 
may  make  counter-proposals  at  any 
time. 
•        ■        •        ■        • 

(5)  •  •  •  The  extent  of  the  data  and 
dociuitentation  to  be  submitted  by  a 


review  c 


plan  so  certified  by  HHS,  as  well  as  by 
a  non-ceitified  plan,  for  a  particular 

cle  may  be  obtained  by  writing 
the  Office  of  Insurance 
Retirement  and  Insurance 
ice  of  Personnel  Management, 
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(b)  Par  icipating  plans.  *  *  *  , 
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and 


Procedures  for  Adjudication 
for  Asylum  or 
Withhol<|lng  of  Deportation  and  for 
Empioyi^ent  Autt)orizatk>n 

agency:  mmigration  and  Naturalization 
Service,  ustice. 
action:  I  inal  rule. 


SUMMARY  :  This  final  rule  streamlines  the 
adjudica  ion  of  asylimi  applications 
submitte  1  to  the  Immigration  and 
Naturalis  ation  Service  (INS).  Asylum 
officers  V  rho  adjudicate  the  applications 
of  persoi  s  who  have  no  legal 
immigrat  ion  status  will  no  longer 
prepare  <  etailed  denials.  Instead,  in 
almost  a|  cases,  asylum  officers  will 
grant  me^torious  applications  and  refer 
applications  that  they  do  not  grant  to 
immigration  judges,  who  will  adjudicate 
the  claims  in  either  exclusion  or 
deportation  proceedings.  The  rule 
restricts  employment  authorization  to 
applicants  for  asylum  or  withholding  of 
deportation  whose  claims  either  have 
been  gramted  or  remain  pending  after 
more  than  150  days,  a  period  which 
would  n^t  run  imtil  the  alien  has  filed 
a  complete  application  and  which 
would  net  include  delays  sought  or 
caused  b  r  the  applicant.  This  rule 
conform!  existing  regulations  to  the 
current  j  ractice  of  receiving 
applicatdins  for  asylum  and 
withholding  of  deportation  at  the  four 
INS  Senace  Centers.  The  rule  also 
updates  (he  regulations  by  removing 
references  to  the  Asylum  Policy  and 
Review  4nit. 

EFFECTIVE  DATE:  This  rule  is  effective 
January  f,  1995. 

FOn  FUfr*1ER  INFORMATION  CONTACT: 
Christini  Davidson,  Senior  Policy 
Analyst,  Asylum  Division,  Immigration 
and  Natt  ralization  Service,  425  I  Street 


NW.,  ULLICO  3rd  Floor,  Washington, 
DC  20536,  (202)  633-4389,  or  Gerald  S. 
Hurwitz,  Counsel  to  the  Director, 
Executive  Office  for  Immigration 
Review,  2400  Skyline  Tower,  5107 
Leesburg  Pike,  Falls  Church,  VA  22041, 
(703) 305-0470. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Justice  published  a 
proposed  rule  on  March  30, 1994  (59  FR 
14779)  as  part  of  a  comprehensive 
initiative  to  streamline  the  process  for 
adjudication  of  applications  for  asylum 
and  withholding  of  deportation.  Other 
aspects  of  this  initiative  have  increased 
the  government's  ability  to  adjudicate 
such  applications  efficiently. 

The  proposed  rule  was  designed  to 
streamline  the  asylum  adjudications 
process  by  making  several  principal 
reforms.  First,  the  role  and  functions  of 
asylum  officers  would  change  to  allow 
the  officers  to  address  a  greater  volume 
of  applications  and  to  concentrate  their 
efforts  on  approving  meritorious  claims. 
Asylum  officers  would  no  longer  deny 
applications  from  persons  who  are 
excludable  or  deportable,  but  instead 
would  refer  such  cases  directly  to  an 
immigration  judge  for  adjudication.  The 
original  application  also  would  be 
forwarded  to  the  immigration  judge  to 
form  part  of  the  record  of  proceedings. 
Second,  the  proposed  rule  would  have 
instituted  a  fee  for  filing  asylum 
applications.  Third,  an  asylum 
applicant  would  not  be  eligible  to  apply 
for  employment  authorization  based  on 
his  or  her  asylum  application  imtil  150 
days  after  the  date  on  which  the  asylum 
appUcation  is  filed.  The  Immigration 
and  Naturalization  Service  (INS)  and  the 
Executive  Office  for  Immigration 
Review  (EOIR)  would  strive  to  complete 
the  adjudication  of  asyliun  applications, 
through  the  decision  of  an  immigration 
judge,  within  this  150-day  period. 
Persons  granted  asylum  would  become 
eligible  immediately  to  apply  for  and 
receive  employment  authorization. 
Persons  whose  cases  were  not  decided 
by  an  immigration  judge  within  the  150- 
day  period  would  be  eligible  to  apply 
for  emplojrment  authorization.  The  INS 
would  have  30  days  to  adjudicate  such 
applications.  Persons  denied  asylum  by 
an  immigration  judge  either  within  the 
150-day  period  or  prior  to  the  issuance 
of  employment  authorization  by  the  INS 
would  not  be  eligible  to  receive 
employment  authorization. 

Beyond  these  principal  reforms,  the 
proposed  rule  would  have:  eliminated 
the  requirement  that  asylum  officers  and 
immigration  judges  await  the  receipt  of 
advisory  opinions  fit>m  the  Department 
of  State;  curtailed  the  authority  of 
asylum  officers  to  grant  or  deny 
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withholding  of  deportation  under 
section  243(h)  of  the  Immigration  and 
Nationality  Act,  8  U.S.C  1253(h)  (INA 
or  Act);  and  specified  that  information 
provided  in  asylum  applications  could 
be  used  as  a  basis  for  an  Order  t6  Show 
Cause  against  the  appUcant  under  8  CFR 
242.1.  The  proposed  rule  also  would 
have  made  several  technical  and 
conforming  amendments. 

The  Department  of  Justice  received 
345  comments  in  response  to  this 
proposed  rule.  Many  were  submitted  as 
a  result  of  consultations  between 
various  non-govemmental 
organizations.  The  following  sections 
summarize  the  comments,  set  forth  the 
response  of  the  Department  of  Justice, 
and  explain  the  revisions  adopted. 

The  comments  primarily  focused 
upon  the  following  topics:  conformity 
with  the  Administrative  Procedure  Act 
(APA);  constitutional  questions;  the 
proposed  $130  fiUng  fee;  retroactivity  of 
the  proposed  rule;  service  of  notice; 
employment  authorization;  the 
discretionary  nature  of  asylum 
interviews;  interpreters;  the  "safe  third 
country"  ground  of  denial  for  applicants 
otherwise  eligible  for  asylum;  the 
elimination  of  the  Notice  of  Intent  to 
Deny  (NOID)  and  the  applicant's 
opportunity  to  rebut  a  NOID;  and  the 
definition  and  treatment  of  persons 
convicted  of  an  aggravated  felony.  In 
addition,  there  were  general  comments 
regarding  United  States  immigration 
policy. 

Many  comments  agreed  that  asylum 
reforms  and  a  solution  to  the  backlog 
problem  are  needed.  Some  stated, 
however,  that  even  if  the  proposed  rule 
met  the  objectives  of  the  Immigration 
and  Naturalization  Service,  it  would  do 
so  at  the  expense  of  tiona  fide  asylum 
applicants  and  would  compromise 
fairness  and  humanitarian  principles. 
Many  comments  stated  that  the 
proposed  rule  would  not  stop  frivolous 
claims  or  reduce  the  backlog. 

1.  Administrative  Procedure  Act  Issues 

Comment:  Several  comments  stated 
that  the  proposed  rule  violated  the 
requirements  of  the  Administrative 
Procedure  Act  (APA)  because  the  rule 
included  changes  to  regulations 
affecting  the  Executive  Office  for 
Immigration  Review  (EOIR),  and  the  INS 
has  no  authority  to  promulgate 
regulations  on  behalf  of  EOIR.  Sections 
alleged  to  fall  within  EOIR's  jurisdiction 
were  208.1,  208.2,  208.3,  20812,  208.14, 
208.18,  236.3,  and  242.17.  The 
comments  suggested  that  the 
Department  should  republish  the 
sections  of  the  proposed  rule  that 
pertain  to  EOIR  proceedings  with 


instructions  that  comments  should  be 
directed  to  the  EOIR. 

Response  and  Disposition:  The 
proposed  rule  was  published  by  the 
Department  of  Justice.  The  Attorney 
General  has  authority  to  promulgate 
regulations  on  behalf  of  all  Department 
of  Justice  agencies,  including  INS  and 
EOIR.  Officials  of  EOIR  participated  in 
drafting  all  relevant  provisions  of  the 
proposed  rule.  Upon  publication  of  the 
rule,  the  name,  address,  and  phone 
number  of  the  Counsel  to  the  Director  of 
EOIR  were  included  as  a  point  of 
contact  for  further  information.  Since 
this  rule  chiefly  concerns  the  process  for 
adjudicating  asylum  applications  that 
are  received  in  the  first  instance  by  the 
INS,  public  comments  were  directed  to 
the  INS;  however,  a  copy  of  every 
comment  was  forwarded  by  the  INS  to 
EOIR.  Specific  suggestions  were  made 
by  EOIR  and  have  been  incorporated 
into  this  final  rule.  Accordingly,  this 
rule  has  been  issued  in  compliance  with 
the  notice  and  comment  requirements  of 
the  APA. 

2.  Constitutional  Issues 

Comment:  Several  comments  stated 
that  the  proposed  rule  would  violate  the 
Constitution  by  infringing  upon  liberty 
and  property  interests  protected  imder 
the  due  process  clauses  of  the  Fifth  and 
Fourteenth  Amendments.  The 
comments  identified  the  following  as 
violations  of  due  process:  (a)  not  every 
asylum  apphcant  would  receive  an 
asylum  officer  interview,  which  is 
essential  for  an  asylum  officer  genuinely 
to  evaluate  a  case;  (b)  those  denied  an 
interview  would  be  deprived  of  the 
opportunity  to  have  their  claim  decided 
in  a  non-adversarial  setting  and  instead 
would  be  required  to  present  their 
asylum  claim  to  an  immigration  judge 
during  an  adversarial  proceeding:  (c)  an 
applicant  not  granted  asylum  would  be 
denied  the  opportunity,  available  under 
the  current  procedures,  to  rebut  the 
asylum  officer's  initial  determination  to 
deny  the  claim  (Notice  of  Intent  to 
Deny);  and  (d)  due  to  elimination  of  the 
Notice  of  bitent  to  Deny  (NOID),  the 
applicant  would  not  have  access  to  the 
information  that  the  asylum  officer 
relied  upon  in  deciding  not  to  grant  the 
claim.  TTie  comments  stated  that  such 
infringement  could  not  be  justified  by 
the  Government's  interest  in  improving 
the  efficiency  or  financial  viability  of 
the  asylum  process. 

Comments  stated  that  procedures 
similar  to  those  in  the  proposed  rule 
have  been  invalidated  by  tiie  federal 
courts.  They  pointed  to  Mendez  v. 
Thomburgh,  No.  88-04995  (CD.  Cal., 
Order  filed  May  26, 1989,  modified  June 
23,  1989),  in  which  the  court 


preliminarily  enjoined  an  expedited 
adjudication  process  put  into  place  in 
Los  Angeles  and  stated  that  appficants 
were  entitled  to  a  re-interview. 
Comments  also  noted  American  Baptist 
Churches  v.  Thomburgh,  760  F.  Supp 
796  (N.D.  Cal.  1991)  (hereinafter 
"ABCy,  in  which  the  Government 
agreed  to  re-interview  Salvadoran 
asylum-seekers.  Comments  suggested 
that  agency  efforts  to  expedite  the 
asylum  process  through  measures 
compromising  due  process  and  equal 
protection  have  been  enjoined  as  a 
"pattern  and  practice  violation"  in  a 
number  of  other  cases. 

Response  and  Disposition:  The 
proposed  rule  fully  recognized  the  due 
process  rights  of  asylum  applicants.  By 
preserving  asylum  and  withholding  of 
deportation  proceedings  before  an 
immigration  judge,  the  rule  provides 
due  process:  (a)  the  applicant  is 
permitted  to  testify  and  submit  all 
relevant  evidence  in  support  of  his  or 
her  claim;  (b)  the  applicant  may  be 
represented  by  an  attorney;  (c)  the 
applicant  is  entitled  to  cross-examine  all 
witnesses  presented  by  the  Government 
and  to  rebut  any  documentary  evidence 
submitted  by  the  Government;  and  (d) 
the  applicant  has  the  right  to 
administrative  appeal  and  judicial 
review  of  an  adverse  decision.  In 
addition,  as  discussed  below,  the  final 
rule  amends  the  proposed  rule  by 
providing  that  the  INS  will  conduct 
interviews  for  all  asylum  applicants 
within  its  jurisdiction  who  have  filed  a 
complete  application.  All  who  apply  for 
asylum  before  an  asylum  officer  will 
thus  have  an  opportunity  to  present 
their  claim  in  a  nonadversarial 
proceeding.  Fiulhermore,  neither  the 
settlement  agreement  in  Mendez  nor  the 
settlement  agreement  in  ABC  suggests 
that  INS  procedures  were  invalid.  The 
rule  does  not  single  out  any  class  of 
applicants  for  distinct  treatment  and  all 
asylum  applicants  will  be  treated  in  the 
same  maimer  without  regard  to 
nationality  or  country  of  origin.  Asylum 
officers  will  interview  all  applicants 
who  appear  for  their  scheduled 
interviews  before  determining  whether 
to  grant,  deny,  or  refer  their 
applications. 

3.  Federalism  Issues 

Comments:  Several  comments  argued 
that  the  proposed  rule  required  a  "cost 
benefit  assessment"  under  Executive 
Order  12866  because  it  constitutes  a 
"significant  regulatory  action."  The 
comments  also  suggested  that  the 
Department  was  required  to  perform  a 
"federalism  assessment"  under 
Executive  Order  12612,  since  portions 
of  the  regulation  could  affect  state 
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govenunents'  public  welfare  programs. 
The  comments  argued  that  the  inability 
of  asylum  applicants  to  woric  for  180 
days  and  during  the  appeal  process 
could  lead  the  applicants  and  their 
families  to  rely  on  state  public 
assistance  that  they  might  not  turn  to  if 
authorized  to  work.  This,  the  comments 
stated,  constitutes  a  "substantial  direct 
effect  on  the  States,"  triggering  the  need 
for  a  federalism  assessment. 

Response  and  Disposition:  Executive 
Order  12866  requires  an  agency  to 
submit  a  draft  proposed  rule  and  an 
assessment  of  the  potential  costs  and 
benefits  of  the  regulation  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  if  the  agency  or  OMB  considers 
the  rule  "to  be  a  significant  regulatory 
action"  under  section  3(fl  of  that  Order. 
The  Department  of  Justice  considered 
the  proposed  rule  to  be  a  significant 
regulatory  action  and  complied  with  the 
Executive  Order  by  submitting  a  copy  of 
the  draft  proposed  rule  and  a  summary 
of  the  reasons  for  the  regulation  to  the 
OMB.  See  59  FR  14784  (March  30, 
1994). 

Executive  Order  12612  requires  a 
foderalism  assessment  if  a  proposed 
regulation  has  "substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government."  Whether  policies 
have  federalism  implications  depends 
principally  on  whether  the  policies 
would  preempt  state  law  or  interfere 
with  an  area  of  regulation  that  is  usually 
reserved  to  the  states.  If  an  agency 
determines  that  a  policy  has  federalism 
implications,  the  federalism  assessment 
must  considerihe  costs  or  burdens  the 
regulations  would  impose  on  the  states 
and  resources  available  to  the  states  to 
offset  the  added  costs  or  burdens. 

The  Department  and  OMB  determined 
that  Executive  Order  12612  did  not 
require  fl~foderaIism  assessment  of  this 
nile.  Regwations  regarding  immigration 
anil  alienage  are  an  exclusive  federal 
concern,  and  thus  do  not  preempt  state 
law  or  impinge  upon  areas  of  state 
regulation.  Furthermore,  Congress  has 
enacted  specific  legislation  governing 
the  employment  of  aliens  which 
*    authorized  the  promulgation  of 

regulations  on  die  subject.  The  rule  also 
would  not  have  a  substantial  direct 
effect  on  the  states.  While  it  is  possible 
that  asylum  applicants  not  eligible  to 
apply  for  work  authorization  might  seek 
state  benefits,  the  nature  and  degree  of 
any  such  claims  are  at  best  an  indirect 
effect  of  the  adoption  of  new  asylum 
proc:edures.  Many  asylum  seekers  have 
entered  the  United  States  illegally  and 
are  not  eligible  for  most  state  benefits: 


and  some  itate  benefits,  such  as 
education,  are  available  regardless  of 
whether  aj  i  applicant  has  work 
authorizat  on.  Meanwhile,  the  overall 
refarm  effort  should  reduce  the 
state  public  assistance 
more  promptly  granting 
work  authorization  to  those 
)f  these  benefits  and  more 
emoving  from  the  United 

who  are  not.  Accordingly, 
need  for  a  federalism 
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F  ;e  for  Asylum  Applications  (8 
7  b)(l)) 


4.  Filing 
CFR  103. 

Propose  i  Rule:  The  proposed  rule 
would  ha\  e  amended  8  CFR  103.7(b)(1) 
to  provide  that  a  fee  of  $130  be  charged 
for  an  app  ication  for  asyliun  or 
withhold!  tg  of  deportation.  Section 
208.4(d)  v<  ould  have  been  amended  to 
provide  th  it  an  application  be 
accompan  ed  by  such  fee  or  by  an 
applicatio  i  for  waiver  of  fee  in 
accordanc  i  with  8  CFR  103.7(c)(1). 

Comma,  :ts:  Comments  supporting  fees 
argued  thj  t  asylum  applicants  should 
have  to  p{  yr  a  filing  fee  if  th'ey  can  afford 
to  do  so,  t  lat  the  general  public  does  not 
benefit  fro  m  services  provided  by  the 
INS,  and  t  lat  taxpayers  should  not  have 
to  bear  th<  entire  cost. 

Most  CO  nments,  however,  urged 
either  elin  iination  or  reduction  of  tlie 
fee.  It  was  argued  that  the  proposed  fee 
would  un  dirly  pimish  persons  seeking 
protection  from  persecution,  treat 
asylum  as  a  privilege  limited  to  those 
who  couU  afford  it,  discoiuage  bona 
fide  appli  ations,  and  create  a  burden 
for  the  IN, » in  administering  the  fee 
waiver  pr(  ivisions.  Several  comments 
claimed  t]  at  the  fee  would  be  unfair  in 
light  of  th !  proposed  rule's  limitation  on 
an  asylun  applicant's  access  to 
employmi  nt  authorization  pending  the 
adjudicati  an  of  the  asylum  claim.  Other 
comment!  stated  that  the  amount  of  the 
fee  was  e;  cessive:  even  if  an  applicant 
could  not  qualify  for  a  fee  waiver,  he  or 
she  might  still  be  unable  to  apply  for 
asylum  di  e  to  the  overall  cost, 
including  those  for  an  attorney, 
counselor  and  interpreter,  to  complete 
the  asyluj  i  application  process.  These 
comment!  unfavorably  compared  the 
proposed  JFee  to  those  charged  by  The 
Netherlan  ds  ($25.00)  and  Australia 
($30.00),  1  he  only  countries  that  now 
charge  an  application  fee,  and  suggested 
that  a  fee  it  this  level  would  be  more 
appropria  ;e. 

Several  comments  also  argued  that 
charging  i  fee  would  not  be 
economic  dly  efficient.  Collecting  the 
fee  and  a(  ministering  a  waiver  system 
would  create  significant  administrative 


costs.  Adjudicating  waivers,  aside  from 
being  time-consuming,  would  increase 
personnel  costs  and  paperwork,  would 
add  an  additional  step  to  the 
adjudication  process,  and  would  expose 
the  INS  to  litigation  over  contested 
waiver  decisions.  If,  as  anticipated,  a 
large  number  of  applicants  applied  for 
and  obtained  fee  waivers,  the  costs  in 
administering  the  fee  and  the  waiver 
might  not  even  offset  the  relatively  low 
amount  of  fees  collected. 

Several  comments  also  questioned 
whether  the  INS  could  fairly  administer 
a  fee  waiver  process.  They  alleged  that 
the  INS  previously  has  used  improper 
criteria  in  adjudicating  applications  for 
waivers  of  fees  for  Temporary  Protected 
Status  and  for  renewal  of  employment 
authorization  documents.  These 
comments  urged  that  the  process  be 
fairly  implemented  by  remoring 
irrelevant  discretionary  factors  from  the 
waiver  procedure  and  focusing  solely  on 
the  appUcant's  ability  to  pay  the  fee. 
Some  argued  that  the  INS  should 
propose,  publish,  and  elicit  public 
comments  on  uniform  guidelines  for 
adjudicating  fee  waivers  for  all  INS 
applications.  Others  argued  that  the  INS 
should  create  a  fee  waiver  process  for 
asylum  applicants  under  a  separate 
regulation,  independent  of  8  CFR 
103.7(c).  Some  proposed  that  asylum 
applicants  filing  through  an  approved 
voluntary  agency  or  an  accredited 
representative  should  receive  automatic 
fee  waivers.  Many  comments  suggested 
that  waiver  guidelines  should 
incorporate  the  poverty  guidelines  of 
the  Department  of  Health  and  Human 
Services.  Some  comments  suggested 
that  a  time  limit  be  set  within  which  the 
INS  must  make  waiver  determinations 
and,  if  the  decision  is  not  made  within 
that  time,  that  the  waiver  be  granted. 
Comments  also  suggested  that  the  fee- 
paying  or  waiver  status  of  the  applicant 
not  be  disclosed  to  the  asylum  officer 
adjudicating  the  claim.  One  comment 
suggested  that  the  filing  of  a  fraudulent 
fee  waiver  be  used  as  evidence  weighing 
against  the  applicant's  credibility  on  the 
underlying  asylum  claim. 

Several  comments  stated  that  under 
section  286(m)  of  the  Act.  8  U.S.C. 
1356(m),  the  INS  may  not'impose  a  fee 
for  asylimi  applications.  This  section 
provides  that  the  INS  may  set  Its  fee  for 
providing  adjudication  and 
naturalization  services  at  a  level  that 
will  ensure  the  full  recovery  of  costs  for 
those  services,  including  those  provided 
without  charge  to  asylum  applicants  or 
other  immigrants.  Several  comments 
also  stated  that  a  specific  fee  for  asylum 
applications  is  unnecessary  because 
after  the  implementation  of  asylum 
reform,  the  surcharge  added  to  INS  fees 
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in  conformance  with  section  286(m) 
should  generate  sufficient  revenues  to 
cover  the  costs  of  the  asylum  program. 

A  number  of  comments  made 
recommendations  for  chemging  the  fee 
proposal.  One  comment  proposed 
setting  the  fee  at  $615,  which  is  the 
estimated  total  cost  of  adjudicating  an 
asylum  application.  Under  this 
proposal,  if  the  applicant  could  not  pay 
the  fee  at  the  time  of  filing,  then  he  or 
she  should  pay  half  of  the  fee  at  the  time 
of  filing  and  pay  the  balance  within  90 
days  or  at  the  time  of  the  interview, 
whichever  is  sooner.  One  comment 
suggested  loaning  the  entire  cost  of 
asylum  processing  ($615)  to  the 
applicant.  The  loan  could  be  paid  back 
in  one  to  three  years  as  the  person 
begins  to  work. 

Some  comments  suggested  that  the  fee 
be  deferred  so  that  a  person  granted 
asylum  pay  the  fee  when  he  or  she 
applies  for  adjustment  of  status  or  for 
any  other  subsequent  benefit  under  the 
Act.  For  those  whose  applications  are 
denied  and  who  subsequently  seek 
another  immigration  benefit,  such  as 
adjustment  of  status  upon  marriage  or 
reentry  after  deportation,  the  asylum  fee 
would  be  collected  at  the  time  the 
apphcant  submits  the  respective 
application.  The  comments  argued  that 
applicants  will  be  in  a  better  position  to 
pay  the  fee  at  the  time  of  these 
subsequent  applications. 

One  comment  suggested  that  the  fee 
not  be  charged  to  those  who  file  their 
asylum  application  before  an 
immigration  judge  in  exclusion  or 
deportation  proceedings.  This  comment 
noted  that  most  of  the  alleged  abuse  of 
the  asylum  system  occurs  in 
apphcations  filed  with  asylum  officers 
and  that  it  is  unfair  to  charge  a  fee  to 
those  who  are  defending  themselves  in 
removal  proceedings. 

Response  and  Disposition:  The 
comments  received  in  response  to  the 
fee  proposal  have  been  carefully 
considered.  It  has  been  concluded  that 
imposition  of  the  fee  at  this  time  would 
hkely  impose  administrative  burdens 
that  would  not  be  offset  by  the 
anticipated  receipts  from  the  fee. 
Accordingly,  the  provisions  relating  to 
the  fee  are  not  included  as  part  of  the 
final  rule.  Adjudication  of  asylum 
applications  before  the  INS  will 
continue  to  be  funded  by  way  of  a 
statutorily  authorized  surcharge 
assessed  on  applications  for  other 
immigration  benefits.  Additional 
funding  provided  by  the  1995 
appropriation^  for  Asylum  Reform  will 
provide  resources  for  INS  and  EOIR.  As 
part  of  an  ongoing  comprehensive 
economic  review  of  its  entire  fee 
structure,  the  INS  will  examine 


alternative  sources  of  funding  for 
asylum  adjudications,  including  the 
possibility  of  a  user  fee. 

5.  Genera]  (8  CFR  208.1) 

a.  Effective  Date  (8  CFR  208.1  (a)) 

Proposed  Rule:  The  proposed  rule 
would  have  amended  8  CFR  208.1(a)  to 
state  that  Part  208  apphes  to  all 
adjudications  of  asylum  applications, 
whether  by  an  asylum  officer  or  bv  an 
immigration  judge,  on  or  after  the' 
effective  date  of  the  final  rule. 

Comments:  Many  comments  urged 
INS  not  to  apply  some  or  all  of  the 
proposed  amendments  to  Part  208  to 
applications  filed  prior  to  the  effective 
date  of  the  final  rule.  These  comments 
suggested  that  a  "retroactive" 
application  of  the  rule  could  result  in 
different  treatment  for  asylum 
applicants  who  filed  at  the  same  time, 
but  prior  to  the  effecUve  date  of  the  final 
rule — namely:  claims  filed  and 
adjudicated  before  the  effective  date  of 
the  final  rule  will  have  been  processed 
under  the  prior  practice  of  a  mandatory 
asylum  officer  interview  and 
opportunity  to  rebut  a  NOID;  NOIDs  are 
eliminated  for  claims  filed  but  not 
adjudicated  by  the  effective  date  and, 
under  the  proposed  rule,  such  claims 
cpuld  be  referred  immediately  to  an 
immigration  judge  without  an  interview 
by  an  asylum  officer.  Some  comments 
also  noted  that  making  the  rule 
applicable  to  applications  that  have 
already  been  filed  would  have  no  effect 
in  discouraging  the  prospective  filing  of 
non-meritorious  applications. 

A  number  of  comments  argued  that 
the  proposed  rule  is  invalid  under  the 
Supreme  Court's  decision  in  Bowen  v. 
Georgetown  University  Hospital,  488 
U.S.  204  (1988),  which  held  that 
retroactive  rulemaking  is  improper 
under  the  APA  absent  express  statutory 
authority,  because  Congress  has  not 
given  the  Attorney  General  retroactive 
rulemaking  authority  through  the 
Immigration  and  Nationality  Act. 

Finally,  one  comment  argued  that 
applying  the  proposed  rule  to  "all 
adjudications"  creates  conflicts  with 
judicial  decisions  and  settlement 
agreements  in  litigation  concerning 
asylum  procedures. 

Response  and  Disposition:  These^f 
comments  were  carefully  considered, 
but  it  was  concluded  that  the  effective 
date  provision  does  not  run  afoul  of 
Bowen  v.  Georgetown  University 
Hospital.  The  rule  is  not  "retroactive" 
within  the  meaning  of  that  case  because 
it  does  not  alter  the  past  legal 
consequences  of  past  actions;  rather,  it 
afferts  only  procedures  that  are  to  be 


followed  in  cases  that  are  yet  to  be 
adjudicated. 

The  effective  date  provision  appUes 
only  to  adjudications  of  applications  for 
asylum  or  withholding  of  deportation 
under  8  CFR  Part  208.  The  rule  therefore 
will  not  apply  to  the  amended 
provisions  of  8  CFR  242.17(e)  regarding 
the  use  of  information  provided  on  an 
asylum  application  as  the  basis  for 
establishing  the  alienage  or 
deportability  of  an  asylum  applicant,  or 
to  the  related  provision  at  8  CFR 
208.3(c)(2).  These  amended  provisions 
will  apply  only  to  applications  received 
by  the  INS  after  die  effective  date  of  the 
final  rule.  Similarly,  the  effective  date 
provisions  do  not  affect  8  CFR 
274a.l2(c)(8).  Thus,  asylum  apphcants 
who  have  filed  their  applications  prior 
to  the  effective  date  of  the  final  rule  will 
not  be  subject  to  the  final  rule's 
provisions  governing  initial  applications 
for  employment  authorization.  Sections 
208.7(a)  and  242.17(e)  of  the  final  rule 
will  be  amended  to  clarify  this  point. 
However,  the  rule  governing  extensions 
of  employment  authorization  in 
§  208.7(d)  shall  apply  to  all  asvlum 
applicants  upon  the  effective  date  of 
this  rule.  Furthermore,  the  final  rule 
cannot  and  does  not  intend  to  alter  any 
obligations  imposed  on  the  INS  or 
asylum  applicants  by  judicial  decisions 
or  settlement  agreements  in  cases  such 
as  ABC  or  Mendez.  Finally,  the  rule  will 
not  apply  to  cases  pending  in  district 
courts,  courts  of  appeals,  or  the 
Supreme  Court. 

The  other  aspects  of  the  rule,  while 
they  would  affect  pending  applications, 
do  not  affect  the  past  legal  consequences 
of  past  actions,  but  merely  affect 
procedures  to  be  apphed  in  the  future. 
The  main  procedural  differences  under 
this  rule  are  elimination  of  the  NOID 
and  written  denial  decisions  by  asylum 
officers.  These  changes,  however,  do  not 
alter  the  legal  circumstances  or  rights  of 
any  person  with  a  pending  application. 
No  person  eligible  for  asylum  under 
existing  regulations  will  be  rendered 
ineligible  due  to  any  change  made  by 
this  rule.  Asylum  claims  will  continue 
to  be  adjudicated  under  the  same  legal 
standard. 

Limiting  appUcation  of  the  final  rule 
to  applications  filed  after  the  effective 
date  would  severely  impair  efforts  at 
asylum  reform  because  it  would  require 
two  parallel  systems  of  adjudication: 
one  for  cases  filed  before  the  effective 
date,  one  for  cases  filed  afterwards. 
Neither  the  Supreme  Court's  decision  in 
Bowen  nor  any  section  of  the  APA 
requires  such  a  result.  The  rule  achieves 
the  goal  of  streamlining  the  asylum 
process  while  maintaining  the  same 
legal  standards  used  to  adjudicate  each 
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asylum  application  in  a  timely  manner. 
This  provision  of  the  proposed  rule  will 
be  adopted  in  the  final  rule  with 
amendments  for  clarity. 

b.  Qualifications  and  Training  of 
Asylum  Officers  (8  CFR  208.Ub)) 

Comments:  Two  comments  suggested 
that  both  immigration  judges  and 
asylum  officers  receive  special  training 
in  international  human  rights  law, 
conditions  in  countries  of  origin,  and 
other  relevant  national  and  international 
refugee  laws.  One  comment  observed 
that  the  current  rule  that  provides  for 
extensive  training  of  asylimi  officers  has 
improved  their  decision-making,  and 
reasoned  that  the  same  requirement 
would  have  a  similar  effect  on  the 
decisions  of  immigration  judges. 

Response  and  Disposition:  The 
Department  provides  extensive  initial 
training  and  continuing  education  to 
immigration  judges  that  includes 
training  related  to  asylum  adjudications. 
The  Department  will  continue  to  work 
to  improve  such  training  programs. 
However,  the  Department  does  not 
consider  it  necessary  that  there  be 
specific  regulatory  requirements 
regarding  the  training  of  immigration' 
judges. 

6.  Form  of  Application  (Section  208.3) 

a.  Required  Copies  of  Forms  (8  CFR 
208.3(a)) 

Proposed  Rule:  Section  208.3(a)  of  the 
proposed  rule  stated  that  the  applicant 
file  three  copies  of  any  supporting 
dociunentation  and  one  completed 
fingerprint  card  (Form  FD-258)  for  all 
individuals  ages  14  years  and  older  who 
are  included  on  the  application. 

Comments:  One  comment  stated  that 
it  is  not  clear  whether  two  or  three 
copies  of  the  application  are  required, 
and  another  questioned  the  reason  for 
requiring  three  copies  of  supporting 
documentation. 

Response  and  Disposition:  The  final 
rule  has  been  clarified  to  make  clear  that 
the  1-589  and  supporting  documents, 
plus  two  copies,  are  required.  Three 
copies  of  supporting  documentation  are 
required  because  one  copy  is  retained 
by  the  INS  in  the  applicant's  ahen 
registration  file,  one  copy  is  forwarded 
lo  the  Department  of  State  under  8  CFR 
208.4(a),  and.  if  the  application  is  not 
granted  by  the  asylum  officer,  a  copy  of 
the  application  with  all  supporting 
documents  is  forwarded  to  the 
immigration  judge  under  the  referral 
process  described  in  8  CFR  208.14(b). 
This  provision  of  the  proposed  rule  has 
been  amended  to  clarify  that  the  original 
and  two  copies  of  the  application  are 
required 
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b.  Use  o  Information  in  Application  (8 
CFR  206  3(c)(2)) 

Propoted  Rule:  Section  208.3(c)(2)  of 
the  proposed  rule  stated  that 
informal  on  provided  in  an  asylum 
applicat  on  may  be  used  to  satisfy  the 
GovemB  ent's  burden  of  proof  in 
establisl]  ing  deportability  under  section 
242  of  U]  B  Act,  8  U.S.C.  1252. 

Comm  ent:  One  comment  asserted  that 
the  prop  >sed  rule  should  state  that  the 
informat  on  in  the  asyliun  application 
may  not  »tisfy  the  clear,  convincing, 
and  une(  uivocal  standard  of  evidence 
for  depoi  tability. 

Respo,  ise  and  Disposition:  The 
Departm  mt  believes  that  an  alien's 
written  {  dmission  of  alienage  and  of 
having  nb  lawful  status  in  the  United 
States  is  jsufficient  to  satisfy  the 
standardi  of  evidence  for  establishing 
deportaMhty.  Consequently,  the  new 
asyliun  roplication  will  contain  a  clear 
warning  that  the  application  may  be 
used  to  establish  deportability.  This  part 
of  the  fii^  rule  will  not  be  applied 
retroactively  dnd  will  affect  only  those 
persons  who  make  an  application  on  the 
new  form  after  the  effective  date  of  this 
rule.  Accordingly,  this  provision  of  the 
propose^  rule  will  be  adopted  without 
amendm  ;nt  in  the  final  rule. 

c.  Delive  y  by  Mail  (8  CFR  208.3(c)(3)) 

Propoi  ed  Rule:  Section  208.3(c)(3}  of 
the  prop  )sed  rule  stated  that  mailing  to 
the  addr  tss  provided  on  the  application 
shall  coi  stitute  adequate  service  of  all 
notices  a  nd  other  documents,  including 
any  charging  documents  (Forms  1-221 
and  1-12  2). 

Comm  ?nts:  Several  comments  argued 
that  deli  'ery  by  regular  mail  of  an  Order 
to  Show  Cause  (OSC)  \'iolates  section 
242B(a)(|)  of  the  Act.  8  U.S.C. 
1252b(aMl),  which  requires  that  OSCs 
be  preseated  by  personal  service  or 
certifiedjmail.  Other  comments  argued 
that  the  CSC  should  be  served  by 
certified  mail  to  ensure  that  it  is  actually 
received  and  that  the  rule  does  not  take 
into  com  i  deration  that  an  applicant  may 
move  aft  !r  his  or  her  application  has 
been  fileq. 

Three  t:omments  also  addressed  the 
rvice  to  legal  representatives, 
ent  stated  that  if  the 
is  represented  by  an  attorney, 
ould  be  made  on  the 
applicant's  legal  representative,  rather 
than  on  me  applicant.  Another 
commenl  recommended  that  mailing 
documents  to  the  applicant's  attorney  or 
representative  also  should  constitute 
adequate  service.  Finally,  a  comment 


issue  of 
Onecoi 
applii 
service 


asserted 
whether 


iiat  EOIR  should  be  informed 
m  applicant  was  represented 


by  an  att  )mey  at  the  Asylum  Office. 


Response  and  Disposition:  This 
provision  is  not  intended  to — and 
legally  could  not — alter  the  certified 
mail  delivery  requirements  in  section 
242B  of  the  Act,  8  U.S.C.  1252b.  In  cases 
where  personal  delivery  of  the  OSC  is 
not  possible,  OSCs  will  continue  to  be 
served  by  certified  mail.  This  provision 
is  adopted  with  an  appropriate 
clarifying  amendment  in  the  final  rule. 

The  recommendations  regarding 
service  upon  attorneys  or  registered 
representatives  have  been  considered 
carefully.  The  Department  believes  that 
the  rules  for  service  of  an  OSC  must 
ensure  that  the  person  subject  to 
proceedings  has  actually  received  the 
docimient.  The  Department  also  is 
concerned  that  an  attorney  retained  for 
the  asylimi  process  might  not  remain  as 
the  applicant's  attorney  in  exclusion  or 
deportation  proceedings.  As  this  final 
rule  is  implemented,  the  INS  will  work 
with  attorneys  and  advocacy 
organizations  to  consider  these  and 
other  proposals  relating  to  the  service  of 
notices  and  other  documents,  but  the 
suggestion  of  having  charging 
documents  mailed  to  an  applicant's 
attorney  or  representative  constitute 
adequate  service  has  not  been  adopted. 

d.  Signatures  under  Penalty  of  Perjury  (8 
CFR  208.3(c)(4)  and  8  CFR  208.3(d)) 

Proposed  Rule:  Sections  208.3(c)(4) 
and  208.3(d)  of  the  proposed  rule  stated 
that  the  applicant  and  anyone  other 
than  an  immediate  relative  of  the 
applicant  who  prepares  or  assists  the 
applicant  in  preparing  the  asylum 
application  must  sign  the  application 
subject  to  penalty  of  perjury.  A  person 
other  than  an  immediate  relative  who 
prepares  or  assists  the  applicant  in 
preparing  the  application  also  must 
provide  his  or  her  full  mailing  address. 
In  addition,  if  the  applicant  later  claims 
ignorance  of  the  contents  of  the 
application,  his  or  her  signature  may 
provide  the  basis  for  denial  of  the  claim. 

Comments:  Several  comments 
suggested  that  any  preparer,  including 
an  immediate  relative,  sign  the  asylum 
application  under  penalty  of  perjury 
and  provide  an  address.  One  comment 
argued  that  exempting  family  members 
fi-om  signing  the  1-589  weakens  the 
regulation  because  unscrupulous 
preparers,  to  remain  undetected,  will 
not  sign  the  application. 

Many  other  comments  criticized  this 
provision  as  unduly  punitive  because 
many  asylum  applicants  have  limited 
education,  are  imfamiliar  with  United 
States  laws,  and  rely  on  those  who 
claim  to  be  qualified  to  assist  them  with 
their  asylum  applications.  Such 
applicants  should  not  be  subject  to 
prosecution  if  there  are  errors  in  the 
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application.  Some  comments  asserted 
that  this  provision  will  prevent 
applicants  from  obtaining  help  in 
completing  their  applications.  In 
addition,  one  comment  claimed  that 
those  assisting  applicants  might  fear 
reprisal  bom.  their  own  governments  if 
their  role  in  assisting  asylum  applicants 
were  known.  Another  stated  that 
organizations  may  not  wish  to  sign  the 
forms  because  of  their  unwillingness  to 
incur  potential  liability  for  an 
inacctu^te  representation  not  known  to 
them.  One  comment  argued  that 
subjecting  persons  other  than  the 
applicant  to  penalty  of  perjury  places  an 
undue  bimien  on  attorneys  and 
translators  who  are  assisting  applicants 
but  can  do  littie  to  verify  the  veracity  of 
the  applicants'  statements. 

The  comments  made  several 
recommendations  directed  at  protecting 
applicants  and  the  individuals  and 
organizations  who  assist  applicants. 
One  comment  recommended  that  only 
the  preparers,  not  the  applicants,  should 
sign  the  asylum  application  subject  to  a 
penalty  of  perjury  because  genuine 
asylimi-seekers,  particularly  those  that 
do  not  speak  English;  may  be  unaware 
of  the  actions  of  an  unprincipled 
preparer.  One  comment  advocated  that 
those  who  prepare  asylum  applications 
without  charging  the  apphcant  a  fee 
should  not  be  required  to  sign  the  form. 
Another  comment  suggested  that  if  an 
improperly  prepared  asylimi  appUcation 
is  not  signed  by  the  preparer,  the 
asylum  officer  should  ask  the  applicant 
who  prepared  the  application.  With  the 
applicant's  permission,  the  asylum 
officer  then  could  relay  the  information 
about  the  preparer  to  the  appropriate 
local  INS  enforcement  division. 

Finally,  two  comments  asserted  that 
the  signature  requirement  is  too  broad. 
The  comments  claimed  that  the 
signatui-e  requirement  in  the  proposed 
rule  is  more  sweeping  than  the 
requirement  on  the  form  itself,  and  that 
it  fails  to  specify'the  degree  of  assistance 
that  triggers  the  necessity  to  sign  the 
form. 

Response  and  Disposition:  The 
requirement  that  the  applicant  and 
outside  preparers  sign  the  Form  1-589 
under  penalty  of  perjur>'  is  necessary 
and  appropriate  for  several  reasons.  An 
asylum  applicant  is  seeking  an 
important  benefit  and  should  be 
required  to  provide  only  truthful 
information  to  the  Government.  The 
evidentiary  rules  for  adjudicating 
asylum  applications  treat  the  credible 
testimony  of  the  applicant  as  sufficient 
to  meet  the  applicant's  burden  of  proof 
and  thus  there  should  be  appropriate 
consequences  for  making  false 
statements.  Those  who  assist  in 


preparing  applications  also  should  bear 
these  consequences  if  they  have 
knowingly  included  false  information 
on  the  application. 

The  fact  that  a  signature  is  made 
under  penalty  of  perjury  does  not,  of 
course,  alter  the  Government's  burden 
to  establish  the  elements  of  the  crime  in 
the  event  of  prosecution.  Many  of  the 
objections  raised  in  the  comments 
would  apply  to  situations  where  perjury 
could  not  be  proved.  Nevertheless,  those 
applying  for  asylum  and  tiiose  who 
assist  others  in  doing  so  should  have  the 
same  obligation  to  make  truthful 
statements  as  persons  who  make  other 
applications  to  the  Government.  These 
provisions  of  the  proposed  rule  will  be 
adopted  in  the  final  rule,  with 
amendments  for  clarity  and  to  eliminate 
uimecessary  words. 

e.  Incomplete  Applications  (8  CFR 
208.3(c)(5)  and  8  CFR  208.3(c)(6)) 

Proposed  Rule:  Section  208.3(c)(5)  of 
the  proposed  rule  stated  that  an 
application  that  is  incomplete  or  lacks 
a  response  to  each  of  the  enumerated 
questions  may  be  referred  to  an 
immigration  judge  for  adjudication  or 
may  be  denied  by  the  asylum  officer. 
Section  208.3(c)(6)  defined  an 
incomplete  application  as  one  that  does 
not  include  a  response  to  each  of  the 
questions  contained  in  the  Form  1-589. 
that  is  unsigned,  that  is  unaccompanied 
by  the  required  materials  specified  in 
paragraph  (a)  of  this  section,  or  that  is 
unaccompanied  by  the  required  fee  or 
application  for  fee  waiver. 

Comments:  Numerous  comments 
criticized  these  provisions  for 
establishing  overly  harsh  penalties  and 
for  not  including  a  sufficiently  clear 
definition  of  what  constitutes  an 
incomplete  application.  The  comments 
claimed  that  an  application  may  be 
denied  or  referred  because  .-rinor  or 
irrelevant  questions  were  not  answered. 
The  comments  suggested  that  the 
applicant  be  given  a  chance  to  remedy 
such  an  omission.  The  comments  also 
questioned  whether  an  application 
would  be  deemed  incomplete  if  certain 
questions  were  answered  but  the 
responses  lacked  substance. 

Several  comments  agreed  that 
incomplete  applications  should  not  be 
adjudicated  and  recommended 
amendments  to  the  rule.  One  comment 
suggested  that  this  provision  be  moved 
to  a  new  subsection  and  labelled 
"Summary  Disposition — ^Action  on 
Incomplete  Forms."  Another  comment 
suggested  that  the  term  "incomplete"  be 
deleted  from  the  final  rule  in  order  to 
restrict  the  rule  to  allow  denial  or 
referral  only  when  the  applicant  has 
been  completely  unresponsive  to  a 


question.  A  third  comment  advocated 
that  incomplete  appUcations  be 
returned  to  the  applicant,  rather  than  . 
denying  them  or  referring  them  to  an 
immigration  judge. 

Response  and  Disposition:  The  final 
rule  retains  the  current  mandate  that  all 
asylum  applicants  who  appear  as 
scheduled  will  receive  an  interview 
virith  an  asylum  officer. 

Accordingly,  incomplete  appUcations 
will  not  be  denied  or  referred  to  an 
immigration  judge  without  an  interview. 
These  sections  of  the  proposed  rule  are 
therefore  adopted  with  appropriate 
amendments  in  the  final  rule.  The  final 
rule  provides  that  an  incomplete 
application  shall  be  returned  by  mailing 
it  to  an  applicant  within  30  days  of 
receipt  of  the  application  by  the  INS; 
and  that  if  an  application  has  not  been 
returned  within  this  30-day  period,  the 
application  shall  be  deemed  complete. 
Under  section  208.7  of  the  final  rule,  if 
the  application  is  incomplete,  the  150- 
day  period  will  not  begin  until  the 
applicant  submits  a  complete 
application.  For  clarity,  the  last 
sentence  of  §  208.3(c)(6)  of  the  proposed 
rule,  defining  an  incomplete 
application,  is  moved  to  paragraph 
§  208.3(c)(5)  of  the  fii;al  rule.  This 
definition  also  has  been  clarified  to  state 
that  an  application  that  is  not  returned 
to  an  applicant  within  30  days  of  having 
been  received  by  the  INS  shall  be 
deemed  complete. 

7.  Employment  Authorization  (Section 
208.7) 

Proposed  Rule:  The  proposed  rule 
would  have  amended  the  regulations 
governing  eligibiUty  of  asylum 
applicants  for  employment 
authorization  in  the  following  manner; 
An  application  for  employment 
authorization  (Form  1-765)  could  be 
submitted  to  the  INS  no  earlier  than  150 
days  after  the  date  on  which  a  complete 
application  for  asylum  was  filed.  If  the 
asylum  application  was  denied  by  an 
immigration  judge  or  an  asylum  officer 
within  the  150-day  period,  the  applicant 
would  not  be  eligible  to  apply  for 
employment  authorization.  After  150 
days,  the  INS  would  have  30  days  horn 
the  date  of  the  filing  of  the  application 
for  employment  authorization  to 
adjudicate  the  application  for 
employment  authorization.  If  the  INS 
failed  to  adjudicate  the  application  for 
employment  authorization  within  the 
30-day  period,  the  applicant  would  be 
eligible  for  interim  emplojTnent 
authorization.  If  the  application  for 
asylum  was  denied  by  an  immigration 
judge  or  an  asylum  officer  within  this      I 
30-day  period,  the  application  for  I 

employment  authorization  would  be 
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denied.  The  150-  and  180-day  periods 
would  be  extended  by  any  delay  sought 
or  caused  by  the  applicant.  The 
proposed  rule  also  would  have 
prohibited  an  applicant  for  asylum  who 
has  been  convicted  of  an  aggravated 
fielony  firom  applying  for  or  being 
granted  employment  authorization.  If  an 
applicant  who  has  been  convicted  of  an 
aggravated  felony  has  previously  been 
granted  employment  authorization,  the 
employment  authorization  would  be 
revoked.  Finally,  an  applicant  who 
inexcusably  failed  to  appear  for  a 
scheduled  interview  before  an  asylum 
officer  or  a  hearing  before  the 
immigration  judge  would  not  be  granted 
employment  authorization.  The 
proposed  rule  also  would  have  amended 
the  current  rule  by  requiring  a  fee  for 
the  filing  of  an  initial  application  for  - 
employment  authorization. 

Comments:  A  few  comments 
supported  these  proposals  as  an 
appropriate  balance  between  meeting 
the  needs  of  asylum  applicants  while 
discouraging  frivolous  claims.  A  greater 
number  of  comments  criticized  these 
provisions  for  imposing  economic 
hardship  on  asylum  applicants.  The 
comments  stated  that  many  applicants 
arrive  in  the  United  States  with  few 
belongings,  no  money,  and  no  network 
of  fomily  or  friends  to  provide  them 
assistance.  Furthermore,  the  United 
States  does  not  provide  public 
assistance  benefits  to  most  people  who 
apply  for  asylum.  As  a  result,  asylum   . 
applicants  would  be  forced  to  woii; 
illegally  in  jobs  where  they  would  be 
underpaid  and  treated  poorly,  but 
would  have  no  means  of  redress  because 
of  the  fear  of  reprisals.  Other  comments 
claimed  that  the  rule  would  violate  the 
right  to  work  of  asylum  applicants  and 
is  inconsistent  with  the  1951 
Convention  Relating  to  the  Status  of 
Refugees,  189  U.N.T.S.  150, 19  U.S.T. 
6260.  T.I.A.S.  6577,  and  the  1967 
Protocol  Relating  to  the  Status  of 
Refugees,  606  U.N.T.S.  267. 19  U.S.T. 
6223.  T.I.A.S.  6577.  because  it  creates 
an  obstacle  to  the  filing  of  an  asylum 
application.  Comments  also  stated  that 
the  rule  would  deny  due  process  to 
asylum  applicants  because  they  would 
be  unable  to  afford  attorneys  to . 
represent  them.  Numerous  other 
comments  claimed^kt  the  rule  would 
impose  new  burdens  on  social  service 
organizations  and  state  and  local 
governments  because  asylum  applicants 
unable  to  work  will  turn  to  these 
sources  for  assistance. 

One  comment  specifically  observed 
that  a  greater  number  of  Cubans  and 
Haitians  will  apply  for  cash  and  medical 
benefits  under  the  Refugee  Education 
Assistance  Act  of  1980.  8  U.S.C.  1522 
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note,  ant  suggested  that  Cubans  and 
Haitians  le  exempt  from  the 
employn  lent  authorization  limitations 
under  8  3TI  208.7(a).  Another  comment 
contend(  d  that  applicants  paroled  into 
the  Uniti  d  States  to  file  asylimi  claims 
will  lose  their  work  authorization  under 
the  proposed  rule,  which  would  be 
unjust  b^ause  many  such  parolees  have 
been  recognized  by  the  INS  to  have 
(3«dible  asylum  claims. 

Some  ^omments  indicated  that  the 
proposeq  rule  is  confusing  because  it 
does  not  specify  that  persons  granted 
asylum  are  immediately  eligible  for 
work  authorization  and  does  not 
provide  Sufficient  detail  on  how  the 
150-day  Waiting  period  will  be 
measure^-  Other  comments  expressed 
doubt  that  asylimi  applicants  would 
actually  receive  work  authorization  180 
days  afte  r  the  filing  of  their  applications 
because  i  »f  difficulty  and  confusion  in 
applying  the  150-day  waiting  period. 

Many  lomments  advocated 
eliminat;  og  the  waiting  period  and 
maintain  ng  the  current  rule,  which 
allows  iiimediate  applications  for 
employn)ent  authorization  and  issuance 
within  91 1  days.  Some  comments 
suggeste(  a  decrease  in  the  waiting 
period  w  th  one  specifically  stating  that 
employn  ent  authorization  valid  for  3  to 
6  month]  should  be  granted  at  the  time 
of  the  inl  arview  or  within  90  days, 
except  fo  r  cases  deemed  "frivolous"  or 
"manifes  tly  unfounded."  Another 
commen  advised  providing  exceptions 
to  the  wa  iting  period  by  granting 
employment  authorization  immediately 
or  within  90  days  to  applicants  who 
demonst  ate  hardship  or  economic  need 
(such  as  hose  with  no  relatives  in  the 
United  S  ates  or  who  have  small 
childrenj.  Another  comment  advocated 
issuing  employment  authorization  at  the 
time  of  tie  interview  or  hearing  because 
it  would  ensure  that  applicants  appear 
for  their  interview  or  hearing  and  allow 
the  applicant  to  receive  employment 
authorization  sooner. 

A  nimn  ler  of  comments  suggested 
clarificat  on  of  the  150-day  waiting 
period.  C  ne  comment  noted  that  the 
150-day  )eriod  should  begin  when  the 
applicati  m  is  received  by  the  INS, 
rather  thi  in  when  the  application  is 
actually  )rocessed.  Some  conunents 
argued  tl  at  the  INS  should  notify  the 
applicant  in  writing  of  the  date  of 
receipt  aiid  whether  the  application  is 
complete .  Other  comments  criticized 
the  prov  sion  for  an  extension  of  the 
150-day  >eriod  in  the  case  of  delays 
caused  b  r  the  applicant,  and  one 
commen'  recommended  that  this  aspect 
be  elimii  ated.  Another  comment 
suggeste«  ,  however,  that  the  applicant 
be  notifii  d  when  additional  information 


is  required  and  the  waiting  period  be 
extended  only  if  the  additional 
information  is  not  provided.  Other 
comments  asked  for  clarification  as  to 
what  actions  serve  to  extend  the  waiting 
period,  and  one  comment  requested  that 
a  mechanism  to  contest  the  extension  be 
provided. 

Finally,  some  comments  opposed  the 
inability  of  the  applicant  to  obtain  work 
authorization  during  the  appeal  period 
if  his  or  her  claim  is  denied  by  the 
immigration  judge  within  the  180-day 
period.  One  comment  noted  that  the 
applicant's  access  to  counsel  will  be 
jeopardized  on  appeal  while  another 
observed  that  negative  decisions 
fiequently  are  reversed.  A  comment 
stated  that  such  an  applicant  may  face 
the  choice  of  either  starving  or  returning 
to  a  country  where  he  or  she  faces 
persecution.  Comments  also  stated  that 
a  decrease  in  appeals  will  hinder  proper 
interpretation  of  the  law  by  preventing 
the  presentation  of  novel  legal  issues. 
These  comments  suggested  that 
employment  authorization  be  granted  to 
applicants  during  the  appeal  process  or 
that  an  exception  for  economic 
necessity  be  provided. 

Response  and  Disposition:  The 
Department  strongly  believes  that  the 
asylum  process  must  be  separated  from 
the  employment  authorization  process. 
TTiis  rule  will  discourage  applicants 
from  filing  meritless  claims  solely  as  a 
means  to  obtain  employment 
authorization.  More  important,  the  rule 
provides  legitimate  refugees  with  lawful 
emplojTnent  authorization.  When  the 
system  is  fully  operational,  asylum 
officers  are  expected  to  grant  or  refer 
affirmative  claims  within  about  60  days. 
Thus,  persons  with  bona  fide  asylum 
claims  would  get  work  authorization  in 
approximately  the  same  time  as  the 
current  90-day  period  for  adjudicating 
work  authorization  applications.  All 
applicants  could  have  work 
authorization  after  180  days,  unless 
their  claims  have  been  denied  by  an 
immigration  judge.  Under  existing 
authority,  work  authorization  may  be 
granted  to  persons  who  are  paroled  into 
the  United  States  by  the  INS.  8  CFR 
274a.l2(c)(ll).  This  provision,  which 
can  be  employed  in  tiie  case  of  asylum 
applicants  seeking  admission  at  a  port 
of  entry  to  the  United  States  and  paroled 
into  the  country,  is  not  changed  in  this 
rule.   , 

The  comments  presented  on  this  issue 
have  been  carefully  considered. 
Particular  attention  was  given  to  the 
recommendations  that  alternative  means 
be  established  to  adjudicate 
employment  authorization  on  the  basis 
of  the  merits  of  the  claim  or  on  the 
economic  situation  of  the  asylum  .   ' 
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applicant.  Either  alternative  would 
invite  a  large  number  of  applications, 
thus  diverting  resources  and 
undermining  the  goals  of  asylum 
reform.  Using  a  merit-based  standard 
would  require  the  INS  to  adjudicate 
asylum  appUcations  for  work 
authorization  eligibility  either  through  a 
paper  evaluation  or  a  separate  work 
authorization  interview.  A  need-based 
standard  would  impose  a  similar 
administrative  burden.  Given  that  the 
vast  majority  of  those  deserving  asylum 
will  promptly  receive  their  decisions 
and.  hence,  their  employment 
authorization,  this  burden  would  not  be 
justified  by  the  results  achieved. 

The  Department  also  considered  the 
claim  that  asylum  applicants  will 
disregard  the  law  and  work  without 
authorization.  While  this  is  possible,  it 
also  is  true  that  unlawful  emplo)rment  is 
a  phenomenon  not  limited  to  asylum 
applicants,  but  is  found  among  many 
categories  of  persons  who  have  illegally 
entered  or  remained  in  the  United 
States.  The  Etepartment  does  not  believe 
that  the  solution  to  this  problem  is  to 
loosen  eligibihty  standards  for 
employment  authorization.  This  is 
particularly  so  because  of  the  evidence 
that  many  persons  apply  for  asylum 
primarily  as  a  means  of  being 
authorized  to  work.  These  rules  will 
discourage  applications  filed  for  such 
reasons  and  thus  will  enable  the  INS  to 
more  promptly  grant  asylum— and 
provide  work  authorization — to  those 
who  merit  this  relief. 

These  provisions  of  the  proposed  rule 
also  are  in  keeping  with  United  States 
obligations  under  international  law. 
Article  17  of  the  1951  Convention 
provides  that  a  "(cjontracting  State  shall 
accord  to  refugees  lawfully  staying  in 
their  territory  the  most  favourable 
treatment  accorded  to  nationals  of  a 
foreign  country  in  the  same 
circumstances,  as  regards  the  right  to 
engage  in  wage-earning  employment." 
Under  this  rule,  refugees — i.e.,  persons 
granted  asylum— are  immediately 
eligible  to  apply  for  and  receive 
employment  authorization.  Article  17 
imposes  no  further  obligations  on  access 
to  employment  authorization  for  those 
who  are  applying  for  asylum. 

The  Department  also  has  carefully 
considered  the  comments  directed  to 
the  impact  that  new  rules  on 
employment  authorization  would  have 
upon  the  states.  These  concerns  are 
addressed  under  heading  3. 

Consistent  with  its  decision  to  remove 
the  requirement  for  an  asylum 
apphcation  fee,  the  Department  will  not 
adopt  in  this  final  rule  a  requirement 
that  asylum  applicants  pay  a  fee  to 
accompany  an  initial  application  for 


emplojonent  authorization  under  8  CFR 
274a.l3.  The  fee  requirement  will  be 
retained  for  applications  to  renew 
employment  authorization. 

The  provisions  of  the  proposed  rule 
are  adopted  with  several  amendments  in 
the  final  rule.  Sections  208.3(c)(5)  and 
208.7(a)(1)  of  the  final  rule  will  be 
amended  to  provide  that  the  150-day 
period  shall  commence  upon  the  receipt 
by  the  INS  of  a  complete  apphcation  for 
asylum.  The  filing  of  an  incomplete 
application  shall  not  commence  the 
150-day  period  provided  that  the  INS 
has  returned  the  application  by  mailing 
it  within  30  days  in  accordance  with  8 
CFR  208.3(c)(5).  Section  208.7(a)(4)  also 
will  be  amended  to  specify  that  an 
applicant's  failure  without  good  cause 
to  appear  for  an  interview  under  section 
208.9(a)  precludes  the  applicant  horn 
receiving  employment  authorization 
under  section  274a.l2(c)(8).  Failure  to 
appear  without  good  cause  to  receive 
the  decision  of  the  asylum  officer  under 
section  208.9(d)  shall  be  treated  as  delay 
caused  by  the  applicant  and  shall  toll 
the  150-day  period.  A  new  paragraph 
208.7(a)(5)  will  be  added  to  specify  that 
the  new  rules  governing  eligibility  for 
employment  authorization  do  not  apply 
to  persons  whose  asylum  applications 
have  been  filed  prior  to  January  4. 1995. 
Finally,  section  208.2(b)  will  be 
amended  to  state  that  an  immigration 
judge  may  permit  a  referred  applicant  to 
file  an  amended  application,  but  that 
any  delay  caused  by  such  a  request  shall 
extend  the  period  within  which  the 
applicant  may  not  apply  for 
emplo>Tnent  authorization. 

8.  Renewal  of  Employment 
Authorization  (Section  208.7(d)) 

Proposed  Rule:  Section  208.7(d) 
would  be  amended  to  require  that  in 
order  for  emplojTnent  authorization  to 
be  renewed  b»;fore  its  expiration,  an 
application  must  be  received  by  the  INS 
at  least  90  days  before  the  emp'lovment 
authorization  expires.  Under  cuirent 
regulations,  applications  for  renewal 
must  be  received  at  least  60  days  prior 
to  expiration. 

Comment:  Several  comments 
criticized  this  proposal  for  placing  an 
unfair  and  unnecessary  biuden  upon 
applicants  for  renewal.  The  comments 
stated  that  the  INS  should  be  able  to 
process  renewals  within  60  days.  Some 
comments  stated  that  renewal  of  work 
authorization  should  be  assigned  to  INS 
District  Offices,  and  not  to  the  INS 
Service  Centers,  because  the  District 
Offices  are  more  likely  to  have  access  to 
information  regarding  the  alien's  status. 
One  comment  approved  of  the  practice 
of  chaiTging  a  fee  for  renewal  of  work 
authorization. 


Response  and  Disposition:  Under  8 
CFR  274a.l3(d),  tiie  INS  distiict  director 
shall  adjudicate  the  application  for 
renewal  of  employment  authorization 
within  90  days  of  receipt. 

The  lack  of  uniformity  between  the 
current  60-day  rule  for  filing  renewal 
applications  and  the  90-day  rule  for 
adjudicating  such  applications  led  to 
disagreements  between  applicants  and 
the  INS.  The  INS  believes  that  fewer 
disputes  will  result  if  these  periods  are 
uniform.  The  INS  agrees  that  many  such 
applications  can  be  adjudicated  in 
significantly  less  than  90  days,  and  will 
continue  to  work  for  improvements  in 
this  area.  Due  to  the  workloads  involved 
in  processing  a  large  volume  of 
employment  authorization  requests, 
however,  the  Department  beUeves  that  it 
would  not  be  prudent  to  establish  a 
shorter  mandatory  period  for  the 
adjudication  of  such  requests. 
Accordingly,  these  provisions  of  the 
proposed  rule  will  be  adopted  without 
amendment  in  the  final  rule. 

9.  Interview  and  Procedure  (Section 
208.9ta)) 

a.  Mandatory  vs.  Discretionary  Inteniew 

Proposed  Rule:  Current  regulations 
require  that  for  each  application  for 
asylum  within  the  jurisdiction  of  an 
asylum  officer,  an  interview  shall  be 
conducted  by  that  officer.  The  proposed 
rule  would  provide  that  interviews  on 
asylum  applications  are  discretionary. 

Comments:  Many  comments  opposed 
making  interviews  discretionary.  Some 
rested  their  objections  in  part  on 
constitutional  grounds:  these  concerns 
have  been  addressed  above  in 
subheading  2.  The  comments  also 
expressed  concern  that  direct  referral  of 
claims  without  an  interview  to  an 
immigration  judge  is  inappropriate 
because  the  written  application  often  is 
not  a  reliable  indicator  of  the  strength  or 
weakness  of  the  appUcant's  claim.  The 
comments  argued  that  a  s>'stem  of 
discretionary  interviews  and  direct 
referrals  would  be  unfair  because  many 
applicants  are  unable  fully  to  articulate 
their  claim  in  writing  due  to  language 
barriers,  lack  of  understanding  of  the 
laws  governing  asylum,  or  innocent 
reliance  on  unscrupulous  paid  preparers 
of  asylum  applications.  These 
comments  argued  as  well  that  the 
asylum  interview  is  of  significant 
benefit  because  it  allows  the  applicant 
to  present  the  facts  of  the  case  in  a 
nonadversarial  manner  and  compels  the 
asylum  officer  to  consider  the  full  range 
of  facts,  including  all  relevant  country 
conditions,  before  making  a 
determination  in  the  case.  While  many 
comments  acknowledged  the  advantages 
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of  adversarial  proceedings  before  an 
immigration  judge  in  eliciting  the  facts 
of  an  asylum  claim,  the  commentators 
generally  felt  that  the  value  of  an 
asylum  interview  should  be  given 
greater  weight. 

Several  comments  stated  that  the 
proposed  rule  would  be  contrary  to  the 
legislative  intent  behind  section  208  of 
the  Act,  8  U.S.C.  1158,  because  Congress 
contemplated  that  asylum 
determinations  would  be  made 
independent  of  exclusion  and 
deportation  proceedings. 

Several  comments  claimed  that  the 
system  of  discretionary  referrals  would 
actually  make  the  process  less  efficient 
because  appUcants  would  be  forced  to 
present  their  claims  in  a  longer,  more 
formal  hearing  before  an  immigration 
judge.  The  comments  claimed  that  this 
would  increase  overall  expense  to  the 
Government,  exacerbate  the  problem  of 
delay  in  asylum  adjudications,  and 
undermine  the  intent  of  the  proposed 
rule  to  streamline  the  asylum  system. 

The  vast  majority  of  the  comments 
directed  to  this  question  stated  that 
asylum  interviews  should  be 
mandatory.  However,  a  large  number  of 
these  comments  also  suggested  that,  as 
an  alternative,  duect  referral  without 
interview  should  take  place  only  in 
circumstances  where  the  written 
application  indicates  that  the  claim  is 
frivolous  or  manifestly  unfounded. 
Some  comments  criticized  the  proposed 
rule  for  making  it  appear  that  the 
granting  of  interviews  to  asylum 
applicants  will  be  the  exception,  not  the 
rule.  The  comments  also  stated  that 
applicants  deserve  to  know  the  standard 
under  which  the  INS  will  determine 
whether  or  not  to  grant  an  interview. 

Response  and  Disposition  .The 
Department  has  carefully  considered 
these  comments  and  determined  that 
the  goal  of  streamlining  asylum 
adjudications  can  be  met  without 
changing  the  present  rule  that  mandates 
the  opportunity  for  an  interview  of  each 
asylum  applicant.  Accordingly,  the 
present  rule  is  retained  and  there  is  no 
provision  for  immediate  referral  of 
cases,  without  an  interview,  to  an 
immigration  judge.  The  rule  is  clarified 
to  state  that  an  interview  will  be  granted 
for  applications  that  are  complete 
within  the  meaning  of  §  208.3(c)(5). 
Section  208.10  also  is  amended  to 
provide  ttiat  the  failure  without  good 
cause  of  an  applicant  to  appear  for  a 
scheduled  interview  under  §  208.9(a) 
may  be  deemed  to  constitute  a  waiver  of 
the  right  to  an  interview  with  an  asylum 
officer  or,  in  the  case  of  an  applicant 
who  is  a  stowaway,  alien  crewman, 
alien  temporarily  excludable  under 
section  235(c)  of  the  Act,  8  U.S.C.  1225. 
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Propoked  Rule:  The  proposed  rule 
would  hkve  amended  8  CFR  208.9  (b) 
and  (c)  tp  require  the  applicant  to 
provide  full  identifying  information  at 
the  time-jOf  the  application.  Section 
208.9(d)lwould  have  been  amended  to 
require  tnat,  at  the  conclusion  of  the 
intervie^,  the  appUcant  be  notified  that 
he  or  she  must  appear  in  person  to 
receive  the  written  decision  of  the 
asylum  ifficer.  A  new  section  208.9(g) 
would  h^ve  been  added  to  specify  rules 
regarding  the  use  of  interpreters  during 
interviews. 

Comment:  One  comment  stated  that 
the  proppsed  rule  is  unclear  on  whether 
witnesses  could  testify  at  the  interview 
because  Section  208.9(b)  of  the  rule 
states  thht  the  applicant  "may  . . . 
submit  affidavits  of  witnesses"  while 
section  )08.9(g)  refers  to  live  witnesses. 

Respatise  and  Disposition:  An  asylum 
applicant  may  present  live  witness 
testimoqy  at  the  time  of  his  or  her 
interview.  In  the  final  rule,  section 
208.9(b) lis  amended  to  clarify  this  point. 

Comnient:  Several  comments 
criticizeo  the  requirement  in  the 
propose^  rule  that  the  applicant  be 
informed  that  he  or  she  must  appear  in 
person  tt  acknowledge  receipt  of  the 
written  decision  of  the  asylum  officer. 
The  comments  stated  that  this 
requireraent  would  be  inefficient  and 
would  result  in  applicants  having  to 
make  anjunnecessary  return  trip  to  the 
Asylum  Office,  where  they  may  have  to 
wait  for  k  long  period  of  time.  A 
commei^t  also  questioned  whether  those 
who  are  interviewed  in  "circuit  ride" 
locationi  would  be  able  to  go  to  those 
locations,  or  would  be  required  to  travel 
to  the  m|)re  distant  Asylum  Office  with 
jurisdiction  over  their  cases.  Several 
comments  suggested  that  written 
decision^  be  served  by  certified  mail  or 
that  mai  service  be  used  in  cases  where 
the  appl  cant  has  an  attorney  or 
registered  representative. 

Respofise  and  Disposition:  In  order  to 
streamlii  le  asylum  adjudications,  there 
must  be  i  reliable  system  to  accomplish 
and  veri  y  service  of  the  decision  to 
grant,  re  er,  or  deny  the  claim  and.  if 
applicab  e.  service  of  the  charging 
documei  t.  The  INS  experience  with 
certified  mail  under  the  current  rule 
demonsi  rates  that  this  may  not  be  the 
most  eff(  ictive  method  to  meet  this  goal. 
If  the  ap  ilicant  has  provided  an  invalid 
address  )r  has  moved  without  notifying 
the  INS.  dehvery  most  often  will  not  be 
accomp  ished.  In  addition,  postal  delays 
and  diffl  :ulties  in  processing  return 


receipt  cards  detract  from  the  INS's 
ability  to  confirm  timely  delivery.  It 
may  be  somewhat  inconvenient  to  make 
a  return  trip  to  the  Asylum  Office; 
however,  imder  this  system,  the 
applicant  will  receive  his  or  her 
decision  promptly.  If  the  decision  is  to 
grant  the  claim,  the  appUcant  will  be 
able  to  apply  more  quickly  for 
employment  authorization  and  other 
benefits.  If  the  decision  is  to  refer  the 
claim,  the  applicant  will  receive  a 
charging  document  that  will  state  the 
date  and  time  of  required  appearance  in 
immigration  coml,  and  will  be  able  to 
plan  for  that  proceeding.  Finally,  both 
the  asylum  adjudications  and  removal 
proceedings  systems  will  benefit  if  there 
are  fewer  disputes  regarding  the  service 
of  decisions  and  charging  dociunents.  In 
cases  where  the  appUcant  has  failed  to 
appear  at  the  appointed  time  to  receive 
his  or  her  decision,  certified  mail  will 
be  used  in  lieu  of  personal  service^o 
deliver  the  decision. 

The  INS  has  carefully  considered 
whether  the  rule  should  be  amended  to 
permit  the  use  of  mail  service  in  the 
case  of  applicants  who  have  an  attorney 
or  registered  representative.  The 
Department  has  declined  to  adopt  that 
proposal  at  this  time,  chiefly  because  of 
concerns  that  an  attorney  retained  for 
the  asyliun  application  process  may  not 
remain  as  the  applicant's  attorney  in 
exclusion  or  deportation  proceedings. 
However,  as  this  final  rule  is 
implemented,  the  INS  will  work  with 
attorneys  and  advocacy  organizations  to 
consider  this  and  other  proposals 
relating  to  service  of  decisions. 

These  provisions  of  the  proposed  rule 
have  been  adopted  with  an  amendment 
to  clarify  that  an  applicant's  failure  to 
appear  to  receive  and  acknowledge 
receipt  of  the  decision  of  the  asylum 
officer  shall  be  treated  as  delay  caused 
by  the  appUcant  for  purposes  of  8  CFR 
208.7(a)(3)  and  shall  extend  the  period 
within  which  the  applicant  may  not 
apply  for  employment  authorization  by 
the  number  of  days  until  the  applicant 
does  appear  to  receive  the  decision  or 
until  the  applicant  appears  before  an 
immigration  judge  in  response  to  the 
issuance  of  a  charging  document  under 
8  CFR  208.14(b). 

Comment:  Several  comments 
addressed  the  proposed  rule's 
provisions  governing  the  use  of 
interpreters  (8  CFR  208.9(g)).  Some 
comments  criticized  the  requirement, 
also  contained  in  current  regulations, 
that  the  applicant  who  does  not  wish  to 
proceed  in  EngUsE provide  an 
interpreter  for  the  asylum  interview. 
These  comments  stated  that  this  will 
impose  a  financial  burden  on  applicants 
and  that  it  may  be  difficult  for 
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applicants  to  find  competent 
interpreters,  particularly  for  certain 
languages.  Other  comments 
recommended  that  the  rule  be  amended 
to  specifically  permit  immediate  family 
members  to  serve  as  interpreters.  Some 
comments  suggested  that  the  rule  be 
more  lenient  in  cases  where  the 
appUcant  has  failed  to  provide  an 
interpreter.  One  comment  stated  that  the 
proposed  rule  should  be  amended  to 
prohibit  representatives,  as  well  as 
attorneys  and  immediate  family 
members,  from  serving  as  interpreters. 

Response  and  Disposition:  Tne 
requirement  that  asylimi  appUcants 
vinshing  to  proceed  in  a  language  other 
than  English  provide  an  interpreter  is 
currently  enforced  by  the  INS  as  an 
operations  poUcy.  Any  other  rule  would 
impose  an  undue  financial  burden  on 
the  Government.  Currently,  asylum 
appUcants  may  use  a  family  member, 
fnend,  or  volunteer  from  the 
community,  or  may  hire  a  professional 
interpreter.  The  proposed  rule  was 
intended  to  adopt  this  policy  into  the 
regulations.  The  recommendation  that  a 
registered  representative,  as  well  as  an 
attorney,  be  prohibited  from  serving  as 
an  interpreter  will  be  adopted  in  the 
final  rule;  an  advocate  should  not  be 
called  upon  to  serve  two  distinct  roles 
in  the  course  of  a  proceeding.  However, 
the  final  rule  does  not  prohibit  an 
employee  of  the  appUcant's  attorney  or 
registered  representative,  such  as  a 
paralegal,  from  serving  as  the 
appUcant's  interpreter.  Finally,  while  an 
appUcant's  failure  without  good  cause 
to  provide  an  interpreter  may  be 
considered  as  a  failure  without  good 
cause  to  appear  for  the  asylum  interview 
itself,  the  asylum  officer  has  discretion 
in  applying  this  sanction.  If  the  failure 
to  provide  an  interpreter  is  justified  hjr 
good  cause,  the  INS  will  not  consider 
the  appUcant  to  have  waived  his  or  her 
right  to  an  interview  or  to  have 
abandoned  his  or  her  asylum 
application. 

"These  provisions  of  the  proposed  rule 
are  retained  with  appropriate 
amendments  in  the  final  rule. 

10.  Failure  to  Appear  (Section  208.10) 

New  Amendment:  The  proposed  rule 
would  have  made  no  amendment  to  8 
CFR  208.10.  However,  in  the  course  of 
reviewing  the  comments  regarding  the 
interview  of  asylum  appUcants,  it  was 
concluded  that  this  section  ^ould  be 
clarified  to  modify  the  provision  that  an 
applicant  who  fails  to  appear  for  a 
scheduled  interview  may  be  deemed  to 
have  abandoned  his  or  her  appUcation 
for  asylum.  The  final  rule  will  modify 
this  section  to  provide  that  failure 
without  good  cause  to  appear  for  a 


scheduled  interview  may  be  deemed  to 
constitute  a  waiver  of  the  right  to  an 
interview  or,  in  the  case  of  an  aUen 
crewman,  stowaway,  person  excludable 
imder  section  235(c)  of  the  Act,  8  U.S.C. 
1225,  or  person  in  current  lawhil 
immigration  status,  may  be  deemed  to 
constitute  an  abandonment  of  the 
application.  The  final  rule  also  wiU 
amend  8  CFR  208.14(b)  to  provide  that 
an  appUcant  who  is  deemed  to  have 
waived  the  right  to  his  or  her  asylum 
interview  in  accordance  with  this 
section  may  be  referred  to  an 
immigration  judge  for  adjudication  in 
the  course  of  exclusion  or  deportation 
proceedings. 

11.  Comments  From  the  Department  of 
State  (Section  208.11) 

Proposed  Rule:  As  amended  by  the 
proposed  rule,  8  CFR  208.11  would 
retain  the  practice  of  submitting  asylum 
appUcations  to  the  Department  of  State 
but  would  eliminate  the  mandatory 
period  during  which  asyliun  officers 
and  immigration  judges  must  await  the 
receipt  of  State  Department  comments 
in  individual  cases.  The  State 
Department  could  provide  such 
comments,  but  the  intent  of  the  rule  is 
to  change  the  role  of  the  State 
Department  to  one  of  providing  detailed 
and  current  country  conditions 
information. 

Comments:  Comments  supported  this 
change.  Several  comments  stated  that 
applicants  should  have  access  to  the 
country  conditions  information 
provided  by  the  State  Department  and 
relied  upon  by  INS,  and  that  applicants 
should  continue  to  receive  copies  of 
case-specific  comments  from  the  State 
Department.  Some  comments  stated  that 
the  appUcant  should  be  given  30  days 
to  respond  to  any  such  comments  from 
the  State  Department. 

Response  and  Disposition:  Under 
section  208.11(c)  of  the  rule,  appUcants 
will  receive  copies  of  case-specific 
comments  provided  by  the  Department 
of  State.  Iinmigration  judges  will  have 
discretion  to  grant  an  appropriate  time 
period,  if  necessary,  for  rebuttal.  A 
uniform  and  mandatory  waiting  period 
will  not  be  beneficial  because  it  would 
add  unnecessary  delay  to  the  process. 
Copies  of  generic  country  conditions 
information  relied  upon  by  immigration 
judges  also  wiU  become  part  of  the 
record  available  to  the  appUcant.  The 
INS  cxurently  is  considering  means  by 
which  country  conditions  information 
used  by  asylum  officers  may  be  made 
more  generaUy  available  and  will 
continue  to  work  with  attorneys, 
advocacy  groups,  and  other  interested 
members  of  the  public  in  accomplishing 
this  goal.  This  provision  of  the  proposed 


rule  is  adopted  in  the  final  rule  with 
amendments  to  clarify  the  text  and 
eliminate  unnecessary  words. 

12.  Elimination  of  Notice  of  Intent  to 
Deny  (Section  208.12(a)) 

Proposed  Rule:  The  proposed  rule, 
section  208.12(a),  would  have 
eliminated  the  requirement  that  an 
asylum  officer  provide  the  applicant  an 
opportunity  to  inspect,  explain,  or  rebut 
the  material  reUed  upon  to  find  that  the 
applicant's  claim  has  not  been 
approved.  This  is  conunonly  referred  to 
as  a  Notice  of  Intent  to  Deny,  or  NOID. 

Comments:  Many  comments  criticized 
this  proposal,  arguing  that  the  NOID 
requirement  protects  the  rights  of 
applicants  and  promotes  more  accurate 
decisions  by  asylum  officers.  Comments 
characterized  the  NOID  as  useful  to 
clear  up  misimderstandings  or  incorrect 
applications  of  the  law  before  cases 
reach  the  immigraUon  court.  As 
discussed  previously,  some  comments 
also  felt  that  the  proposed  rule  would 
violate  the  due  process  rights  of 
applicants  by  denying  them  an 
opportunity  to  give  a  meaningful 
response  to  material  other  than  the 
interview  and  the  appUcation  relied 
upon  by  the  asylum  officer. 

Other  comments  praised  elimination 
of  the  NOID  requirement  as  a  means  to 
expedite  the  asylum  process.  Some 
comments  proposed  that  a  balance  be 
struck  by  maintaining  the  NOID 
requirement  but  reducing  the  time 
period  in  which  the  applicant  can 
re»>ond. 

Response  and  Disposition:  The 
Department  gives  high  priority  to  all 
efforts  to  improve  the  fairness,  quaUty. 
and  accuracy  of  decisions  made  by 
asylum  officers  and  immigration  judges. 
However,  the  requirements  in  8  CFR 
208.12(a)  are  not  necessary  to  meet 
these  goals,  and  modification  of  this 
section  is  pivotal  to  the  streamlining  of 
the  asylum  process.  AppUcants  who  are 
not  granted  asylum  by  the  asylum 
officer  will  have  a  full  opportunity  to 
present  their  claim  to  an  immigration 
judge,  vnth  all  the  procedural 
protections  of  a  full  adversarial 
proceeding.  This  includes,  of  course,  the 
right  to  examine  and  rebut  all  evidence 
and  materials  that  are  introduced  in 
opposition  to  the  asylum  claim.  The 
NOID  system  is,  at  best,  an  imperfect 
approximation  of  this  hearing  process 
and  one  that  adds  unnecessary  time  and 
expense  to  the  process,  thus  making  it 
more  difficult  to  adjudicate  claims  in  a 
timely  manner.  The  Department  has 
considered  seriously  the  objections 
stated  to  this  proposal  but  believes  that 
the  interests  of  all  asylum  applicants 
will  best  be  served  by  eliminating  the 
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NOID  requirement.  Accordingly,  this 
provision  of  the  proposed  rule  is 
retained  without  amendment  in  the 
final  rule.  The  Department  will, 
however,  continue  to  issue  Notices  of 
Intent  to  Deny  in  the  cases  of  persons 
whose  asylum  applications  can  be 
denied  by  asylum  officers,  including 
stowaways,  crewmen,  and  persons  with 
a  lawful  immigration  status. 

13.  Referrals  to  an  Immigration  Judge 
(Section  208.14(b)) 

Proposed  Bule:  The  proposed  rule 
would  have  added  a  new  paragraph 
208.14(b)  to  stale  that  if  an  asylum 
officer  does  not  grant  an  application, 
and  the  applicant  appears  to  be 
deportable  or  excludable,  the  asylum 
officer  shall  refer  the  application  to  an 
immigration  judge  for  adjudication  in 
exclusion  or  deportation  proceedings. 
The  asylum  officer  would  no  longer 
deny  the  application  in  writing,  as 
required  under  current  regulations.  The 
asylum  officer  would  issue  a  written 
denial  in  cases  where  the  applicant  has 
a  current  legal  immigration  status  not 
derived  from  his  or  her  asylum 
application. 

Comments:  Several  comments  stated 
that  the  rule  should  be  amended  to  state 
specific  guidelines  that  asylum  officers 
must  follow  in  deciding  whether  to  refer 
cases  to  an  immigration  judge. 
According  to  these  comments,  it  is 
unclear  whether  the  application  will  be 
judged  under  the  standard  of  well- 
founded  fear  of  persecution  set  forth  in 
section  101(a)(42)  of  the  Act,  8  U.S.C. 
§  1101(a)(42),  or  under  some  other 
discretionary  standard.  Some  comments 
also  stated  that  asylum  officers  may  rely 
on  improper  factors  such  as  instinct, 
prejudice,  or  misinformation  in  making 
referral  decisions.  The  comments 
suggested  that  a  written  record  of  the 
reasons  for  referral,  provided  to  the 
applicant,  would  be  fairer  to  applicants 
and  would  increase  confidence  in  the 
referral  system. 

Several  comments  also  criticized  the 
provision  for  automatic  referral  of  the 
asylum  application  to  an  immigration 
judge.  The  comments  argued  that  in  the 
course  of  exclusion  or  deportation 
proceedings,  the  asylum  application  is 
defensive  in  nature,  and  the  appUcant 
should  be  able  to  decide  whether  to  use 
the  application  in  the  proceedings.  The 
comments  also  stated  that  initial  asylum 
applications  are  often  erroneous  or 
incomplete,  not  because  the  applicant 
intends  to  commit  fraud,  but  because 
the  applicant  does  not  know  English 
and  has  used  a  preparer  who  did  not 
complete  the  appUcation  correctly.  The 
comments  suggested  that  the  applicant 
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referred  o  an  immigration  judge  be  able 
to  submi :  an  entirely  new  application. 

Respoi  \se  and  Disposition:  The 
propose!  rule  does  not  change  the  legal 
standardlfor  granting  asylum  set  forth  in 
sections  aoi(a](42)  and  208(a)  of  the 
Act,  8  Ukc.  1101(a)(42)  and  1158(a), 
and  8  CHR  208.13  and  208.14:  asylum 
officers  wall  continue  to  abide  by  this 
standard!  Those  who  have  met  the 
burden  c^  proof  to  establish  that  they  are 
refugees  Vvill  continue  to  be  granted 
asylum.  Those  who  have  not  met  their 
burden  c  f  proof  will  be  referred  to  an 
inunigrai  ion  judge  or,  in  the  case  of 
those  wri  h  a  current  lawful  immigration 
status,  w  11  be  issued  a  denial  letter.  The 
rule  shoi  Id  create  no  reason  for  concern 
that  fact<  rs  other  than  those  set  forth  in 
the  law  i  nd  regulations  will  influence 
the  decis  ions  of  asylum  officers. 
Accordir  gly,  there  is  no  reason  to 
provide  i  ny  additional  regulatory 
guidelin(  s  for  asylmn  officer  decisions. 

We  have  declined  to  adopt  the 
recommendation  that  the  applications  of 
referred  i  ipplicants  not  be  forwarded  to 
an  immi;  ration  judge.  A  referred 
applican  may  decline  to  seek  asylum  in 
the  coun  e  of  exclusion  or  deportation 
proceedi  igs  and,  if  so,  can  simply  move 
to  withdi  aw  the  application.  However, 
if  the  ap  lUcant  desires  to  proceed  with 
the  appl:  ;»tion,  he  or  she  should  be 
held  ace  luntable  for  the  information 
that  has  >een  provided  on  the  initial 
application.  During  the  immigration 
court  prdceedings,  the  applicant  can 
provide  additional  information  and 
explain  any  errors  or  inconsistencies  in 
the  applanation.  In  addition,  section 
208.2(b)  of  this  rule  has  been  amended 
to  provide  that  an  immigration  judge,  as 
a  matter  )f  discretion,  may  permit  the 
applican  to  amend  the  1-589  prior  to 
the  heari  ig  on  the  merits. 

The  pi  iposed  rule  would  have 
providec  that  the  INS  inform  an 
applican  by  letter  of  the  decision  to 
refer  his  ir  her  case,  accompanied  by  a 
charging  document.  The  INS  will 
consider  the  recommendation  that  the 
letter  sta  e  briefly  the  reasons  why  the 
applicati  in  has  not  been  granted. 
Howevei ,  the  INS  believes  that  a 
regulatoi  y  standard  mandating  the 
contents  lof  the  referral  letter  is  not 
necessari  to  preserve  the  procedural 
rights  of  applicants  and  may  impede  the 
flexibility  that  will  be  necessary  to 
ensure  that  applicants  receive  their 
decisions  in  a  prompt  manner.  The  INS 
will  conttnue  to  work  with  attorneys, 
advocac3|  groups,  and  other  interested 
members  of  the  public  on  this  question. 

This  provision  of  the  proposed  rule 
will  be  adopted  in  the  final  rule  with 
one  substantive  amendment.  The 
amendm  ;nt  will  specify  that  an 


application  may  be  referred  to  an 
immigration  judge  for  adjudication  in 
exclusion  or  deportation  proceedings  if, 
in  accordance  vdth  8  CFR  208.10.  the 
applicant  is  deemed  to  have  waived  his 
or  her  right  to  an  interview  on  the 
application  under  8  CFR  208.g(a).  In 
addition,  this  paragraph  has  been 
reorganized  and  sub-divided  for  clarity. 

14.  Eligibility  Restrictions  for  Persons 
Convicted  of  Aggravated  Felonies 
(Sections  208.14(d)(4)  and 
208.16(c)(2)(ii)) 

Proposed  Rule:  The  proposed  rule 
would  have  added  a  new  paragraph 
208.14(d)(4)  that  would  bar  individuals 
who  have  been  convicted  of  an 
aggravated  felony  fi-om  applying  for  or 
being  granted  asylum.  Proposed  8  CFR 
208.16(c)(2)(ii)  would  bar  such 
individuals  from  applying  for  or  being 
granted  withholding  of  deportation. 

Comments:  Several  comments 
proposed  that  this  portion  of  the  rule  be 
amended.  Some  comments  stated  that 
the  effect  of  the  rule  is  too  harsh  and 
that  those  convicted  of  an  aggravated 
felony  should  be  able  to  present  their 
asylum  claims.  The  INS  should  then 
balance  the  likelihood  and  seriousness 
of  persecution  against  the  gravity  of  the 
crime  committed  by  the  individual. 
These  comments  stated  that  this 
approach  is  supported  by  the  United 
Nations  High  Commissioner  for 
Refugees.  Some  comments  also  argued 
that  the  rule  should  apply  only  to 
convictions  entered  after  November  19, 
n988,  the  date  of  enactment  of  the  Anti- 
Drug  Abuse  Act  of  1988,  Pub.  L.  100- 
690,  which  added  section  101(a)(43)  to 
the  Act  to  define  "aggravated  felony."* 
See  8  U.S.C.  1101(a)(43).  These 
comments  argued  that  application  of  the 
aggravated  felony  ban  to  convictions 
entered  on  or  before  November  19, 1988, 
is  inconsistent  with  the  holding  in 
Landgrafv.  USIFilm  Products.  114  S. 
Ct.  1483  (1994). 

Several  comments  also  criticized  the 
proposed  rule  for  barring  persons  with 
aggravated  felony  convictions  from 
eligibility  for  withholding  of 

portation.  The  comments  argued  that 
the  preclusion  in  section  243(h)(2)(B)  of 
the  Act,  8  U.S.C.  1253(h)(2)(B),  which 
bars  a  grant  of  withholding  to  a  person 
who,  "having  been  convicted  of  a 
particularly  serious  crime,  constitutes  a 
danger  to  the  commujiity,"  requires  a 
two-pronged  finding:  that  the  aUen  was 
convicted  of  a  particularly  serious  crime 
and  that  the  alien  constitutes  a  danger 
to  the  community.  The  comments  stated 
that  the  INS  should  not  presume  that 
every  aggravated  felony  is  a  particularly 
serious  crime  or  that  every  person 
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convicted  of  such  a  crime  is  also  a 
danger  to  the  community. 

Response  and  Disposition:  These 
provisions  of  the  rule  are  mandated  by 
the  congressional  enactments  regarding 
-limitations  on  the  granting  of  relief  to 
criminal  aliens.  The  definition  of 
"aggravated  felony"  in  section 
101(a){43)  of  the  Act  was  added  by 
section  7342  of  the  Anti-Drug  Abuse  Act 
of  1988.  Pub.  L.  100-690, 102  Stat.  4181. 
4469  (November  18, 1988).  The 
Immigration  Act  of  1990,  Pub.  L.  101- 
649. 104  Stat.  4978  (November  29.  1990) 
(1990  Act)  defined  additional  crimes  as 
aggravated  felonies  and  added  further 
disabling  provisions.  E.g.,  1990  Act 
§501.  104  Stat,  at  5048.  In  addition, 
section  515(a)(1)  of  the  1990  Act  created 
section  208(d)  of  the  Act,  8  U.S.C. 
1158(d).  which  states  that  an  alien 
convicted  of  an  aggravated  felony  "may 
not  apply  for  or  be  granted  asylum."  104 
Stat,  at  5053.  Section  515(a)(2)  of  the 
1990  Act  amended  section  243(h)(2)  of 
the  Act.  8  use  1253(h)(2),  to  require 
that,  for  purposes  of  the  statutory  bar  to 
withholding  of  deportation,  "an  alien 
who  has  been  convicted  of  an 
aggravated  felony  shall  be  considered  to 
have  committed  a  particularly  serious 
crime."  104  Stat,  at  5053. 

Neither  section  208(d)  nor  section 
243(h)(2)  of  the  Act  provides  for  a 
"balancing  test"  to  be  employed  in  the 
case  of  a  person  convicted  of  an 
aggravated  felony.  Such  a  person  is 
barred  from  relief  without  regard  to  the 
merits  of  his  or  her  claim.  Inclusion  of 
aggravated  felonies  as  "particularly 
serious  crimes"  also  is  consistent  with 
the  long-standing  administrative 
interpretation  of  the  Act  that  crimes 
such  as  armed  robbery,  robbery, 
burglary,  embezzlement,  tmd  possession 
for  sale  of  cocaine  and  heroin  are 
"particularly  serious  crimes."  Moreover, 
the  Attorney  General,  through  the  Board 
of  immigration  Appeals,  consistently 
has  held  that  section  243(h)(2)(B) 
compels  the  finding  that  an  alien 
constitutes  a  danger  to  the  community 
if  he  or  she  has  been  convicted  of  a 
particularly  serious  crime.  Matter  ofA- 
A-,  Interim  Dec.  3176  (BIA  1992): 
Matter  of  K-,  Interim  Dec.  3163  (BIA 
1991);  Matter  ofCarballe.  19  I&N  Dec. 
357  (BIA  1986).  modified  on  other 
grounds.  Matter  of  Gonzalez.  19  I&N 
Dec.  682  (BIA  1988).  Federal  courts 
have  affirmed  this  position.  See.  e.g.. 
Crespo-Gomezv.  Richard.  780P.2d  932 
(11th  Cir.  1986);  Ramirez-Ramos  v.  INS. 
814  F.2d  1394  (9th  Cir.  1987). 

To  the  extent  these  provisions  have  a 
retroactive  effect,  such  effect  clearly  was 
intended  by  Congress  and  thus  is 
permissible.  Landgraf.  114  S.Ct.  at  1496. 
In  enacting  section  7342  of  the  Anti- 


Drug  Abuse  Act  of  1988,  Congress 
defined  certain  crimes  as  aggravated 
felonies  without  regard  to  the  date  of 
conviction.  Section  515(b)  of  the  1990 
Act  was  amended  by  the  Miscellaneous 
and  Technical  Immigration  and 
Naturalization  Amendments  of  1991, 
Pub.  L.  102-232,  December  12, 1991, 
105  Stat.  1733, 1752,  to  mandate  that 
the  statutory  bar  in  section  208(d)  of  the 
Act  applies  to  convictions  ente^d 
before,  on,  or  after  November  29^  1990. 
the  effective  date  of  the  1990  Act.  and 
applies  to  all  applications  for  asylum 
made  on  or  after  the  same  date.  ' 
Congress  also  expressly  limited  the 
application  of  certain  disabling 
provisions  (e.g..  the  deportation  ground 
under  section  241(a)(4)  of  the  Act  and 
the  ineligibihty  for  voluntary  departure 
under  section  244(e)  of  the  Act),  to  an 
alien  "convicted,  on  or  after  the  date  of 
enactment  of  (the  1988]  Act.  of  an 
aggravated  felony."  Pub.  L.  100-690 
§§  7343(c)  and  7344(b),  102  Stat,  at 
4470.  4471.  If  the  term  "aggravated 
felony"  were  to  be  interpreted  to  apply 
only  to  convictions  occurring  on  or  after 
November  18.  1988.  then  the 
prospective  language  thafplaced  limits 
on  the  retroactivity  of  specific  sections 
of  the  1988  Act  would  be  redundant,  in 
violation  of  the  maxim  that  no  provision 
of  a  law  should  be  construed  to  render 
a  word  or  clause  surplus.  Matter  of  A- 
A-.  Interim  Dec.  3176  (BIA  1992)  at  8- 
10andn.l3. 

It  is  clear  that  Congress  intended  to 
prohibit  an  alien  who  has  been 
convicted  of  an  aggravated  felony  from 
applying  for  or  being  granted  asvlum  or 
withholding  of  deportation.  Therefore, 
these  provisions  of  the  proposed  rule 
are  adopted  without  amendment  in  the 
final  rule. 

15.  Discretionary  Denial  of  Asylum 
(Section  208.14(e)) 

Proposed  Rule:  The  proposed  rule 
would  have  added  a  new  section 
208.14(e)  to  provide  that  an  appficant 
who  is  otherwise  eligible  may  be  denied 
asylum  in  the  discretion  of  the  Attorney 
General  if  the  appHcant  can  and  will  be 
deported  or  returned  to  a  country'  in 
which  the  applicant  would  not  face 
harm  or  persecution  and  would  have 
access  to  a  full  and  fair  asylum 
procedure,  in  accordance  with  bilateral 
or  multilateral  arrangements  with  the 
United  States  governing  such  matters. 

Comments:  A  few  comments  endorsed 
this  proposal.  One  comment  noted  that 
the  proposed  rule  would  prevent 
"country  shopping"  and  encourage 
potential  refugees  to  seek  protection  in 
the  first  country  of  refuge.  Another 
comment  agreed  that  the  proposed  rule 
will  be  beneficial,  provided  that  a  treaty 


or  other  formal  agreement  designate  the 
"safe  country."  Another  comment 
recommended  that  the  proposed  rule  be 
amended  to  prohibit  an  asylum 
application  ftom  a  person  applying  for 
admission  at  a  Port  of  Entry  and  who 
departed  for  the  United  States  or  is 
coming  from  a  countr\-  which  is 
signatory-  to  either  the  1951  Convention 
or  the  1967  United  Nations  Protocol 
Relating  to  the  Status  of  Refugees,  and 
in  which  the  alien  would  not  face  harm 
or  persecution  and  would  have  access  to 
a  full  and  fair  procedure  for  determining 
his  or  her  asylum  claim. 

However,  most  comments  opposed 
giving  asylum  officers  and  immigration 
judges  the  authority  to  deny  asylum  as 
a  matter  of  discretion  on  this  ground  to 
an  otherwise  qualified  applicant. 
Several  comments  claimed  that  these 
provisions  do  not  establish  acceptable 
standards  for  refugee  safety  or  due 
process  in  the  receiving  country,  and 
thus  do  not  fulfill  the  requirements  for 
a  proposed  rule  under  the 
Administrative  Procedure  Act.  Another 
comment  warned  that  the  ability  to 
determine  what  is  a  fair  procedure  for 
asylum  should  not  be  left  to  the 
discretion  of  governmental  agencies 
where  political  considerations  may  plav 
a  large  role. 

A  number  of  comments  stated  that 
refugees  have  the  right  to  seek 
protection  in  the  country  of  choice  and 
that  many  asylum-seekers  choose  the 
United  States  because  the  countries 
through  which  they  travel  do  not  offer 
adequate  protection  from  discrimination 
or  home-country  persecutors.  Comments 
also  argued  that  applicants  may  be 
deported  to  a  country  in  which  they  had 
never  been  present.  Furthermore,  courts 
have  held  that  an  asylum-seeker  may 
not  be  deported  to  a  third  country  where 
there  are  no  assurances  that  the  asylum 
seeker  would  not  be  indirectly  returned 
to  the  persecuting  country,  citing 
AmanuUah  v.  Cobb.  862  F.2d  362  (1st 
Cir.  1988).  vacated  as  moot.  872  F.2d  11 
(1st  Cir.  1989).  Under  the  proposed  rule, 
an  asylee  also  would  be  required  to 
obtain  travel  documents  from  his  or  her 
country  of  origin,  which  might  endanger 
the  applicant  or  the  appUcants  family. 
Other  comments  questioned  how  the 
United  States  would  ascertain  that  the 
asylee  would  be  protected  in  the  "safe 
country."  One  comment  advocated  that 
a  careftil  and  open  review  be  conducted 
to  determine  that  procedures  in  the 
designated  first  country  of  asylum  are 
carried  out  in  the  same  manner  and 
with  the  same  safeguards  as  asylum 
determinations  made  within  the  United 
States.  In  addition,  this  commenter 
suggested,  there  should  be  verifiable 
assurances  that  thedenied  applicant 
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will  be  treated  by  the  "safe  country"  in 
a  manner  consistent  with  United  States 
legal  obligations.  Other  conunents 
expressed  the  opinion  that  a  "safe 
country"  may  forcibly  repatriate  an 
asylee  to  the  country  of  persecution  or 
that  the  asylee  will  be  transferred  from 
country  to  country.  Several  comments 
stated  that  current  rules  regarding  "firm 
resettlement"  adequately  prevent  forum 
shopping. 

Other  conunents  recommended 
modifications  to  the  proposed  rule.  One 
comment  advocated  that  additional 
factors  such  as  the  presence  of  family 
members  in  the  United  States,  the 
applicant's  ties  (if  any)  to  the  receiving 
country,  and  whether  the  applicant  has 
a  criminal  record,  be  used  to  determine 
whether  or  not  to  exercise  the  discretion 
to  deny.  Another  comment  stated  that 
only  immigration  judges  should  be 
authorized  to  deny  asylum  under  the 
proposed  rule  because  only  they  have 
the  power  to  order  aliens  deported. 

Response  and  Disposition:  These 
comments  have  been  considered 
carefully.  It  must  be  emphasized  that 
the  discretionary  authority  referred  to  in 
this  provision  is  contingent  upon 
bilateral  or  multilateral  agreements  with 
other  nations,  and  that  no  such 
agreements  now  exist.  In  the  absence  of 
such  agreements,  discretionary 
authority  under  this  section  cannot  be 
exercised.  Prior  to  the  implementation 
of  any  such  agreement  by  the    ■ 
Etepartment,  public  notice  will  be 
provided.  The  E)epartment  is  satisfied 
that  the  basic  standard  set  forth  in  this 
section  is  sufficient  to  protect  the  rights 
and  interests  of  persons  entitled  to 
protection  from  persecution  in  the  event 
that  the  United  States  enters  such  an 
agreement.  In  the  meantime,  most  of  the 
concerns  presented  in  the  comments 
relate  to  how  the  discretionary  authority 
would  be  exercised.  These  concerns  and 
others  will  be  taken  into  account  if  and 
when  a  bilateral  or  multilateral 
agreement  on  this  subject  is  made.  This 
provision  is  retained  in  the  final  rule 
with  an  amendment  to  clarify  that  the 
alien  may  be  returned  only  to  a  country 
through  which  the  alien  actually 
traveled  en  route  to  the  United  States. 

16.  Issuance  of  Employment 
Authorization  to  Asylees  (Section 
208.20) 

Proposed  Rule:  The  proposed  rule 
would  have  amended  section  208.20  to 
provide  that  a  person  granted  asylum 
who  desires  to  work  shall  receive  an 
employment  authorization  document 
(EAD)  expeditiouslv  upon  application  to 
the  INS. 

Comments:  A  comment  stated  that  an 
asylee  should  not  be  required  to  apply 


for  an  EAp,  but  should  be  issued  an 
EAD  along  with  notification  of  the 
asylum  decision. 

Response  and  Disposition:  The 
proposed  amendments  to  section  208.20 
are  desigi  ed  to  ensure  that  asylees 
receive  th  eir  EAD  promptly  upon 
applicatic  n.  They  do  not  create  new 
requiremi  nts  or  obstacles  for  asylees 
seeking  ai  ithorization  to  work.  Asylees 
are  amqn  ,  the  categories  of  persons  who 
are  eligiD  e  for  employment  incident  to 
their  stati  s  but  must  nevertheless  apply 
for  an  em  )loyment  authorization 
documen  .  8  CFR  274a.l2(a)(5).  Among 
others  in  his  category  are  those  aliens 
who  are  a  dmitted  as  refugees,  granted 
withhold  ng  of  deportation,  or  granted 
Temporaj  y  Protected  Status.  Since 
authorizfjion  for  employment  is  a 
discretionary  immigration  benefit,  the 
INS  will  eontinue  to  require  that 
persons  ii  i  these  categories  file  a 
separate  i  pplication  for  an  EAD. 
Accordin  jly,  this  provision  of  the 

rule  will  be  retained  in  the 
with  an  amendment  for 


proposed 
final  rule 
clarity 

17.  Alien  1 

Proceedi 

242.17(0 


in  Exclusion  or  Deportation 
(Sections  236.3(a)  and 


Proceedii  igs 
)  2)) 

Propos  id  Rule:  These  provisions 
require  tl:  at  in  the  case  of  an  alien  in 
exclusior  or  deportation  proceedings 
who  expi  }sses  a  fear  of  harm  or 
persecuti  )n  upon  return  to  his  or  her 
country  qf  origin  or  country  of 
deportati  m,  the  immigration  judge  shall 
advise  th  t  aUen  that  he  or  she  may 
apply  for  asyliun  or  withholding  of 
deportati  )n  and  shall  make  available  the 
appropriate  application  forms.  The 
proposed  rule  would  have  amended 
these  pro  /isions  to  exempt  situations 
where  th( :  alien  already  has  filed  an 
asylum  a  >plication  and  that  application 
has  beenVeferred  to  the  immigration 
judge  in  accordance  with  the  proposed 
amendments  to  8  CFR  208.14(b). 

Comments:  Several  comments,  all  of 
which  alio  criticized  the  direct  referral 
of  asylum  applications  under  8  CFR 
208.14(bL  stated  that  there  should  be  no 
exceptioi   for  situations  where  an 
asylum  a  iplicant  has  been  referred  to  an 
immigrat  on  judge.  The  comments 
argued  tt  at  as  a  result  of  this  change, 
referred  t  syliun  applicants  will  receive 
less  proc  »dural  protection  than  other 
persons  i  i  removal  proceedings. 

Respoi  se  and  Disposition:  These 
changes  (  o  not  deny  any  substantive 
procedui  al  protection  to  asylum 
applican  s.  An  applicant  referred  under 
8  CFR  2G  3.14(b)  aheady  has  made  an 
applicati  m  for  asylum,  and  thus  need 
not  be  ac  vised  of  a  right  he  or  she  has 
cxerciset  .  Referred  applicants  wilL 


enjoy  all  the  procedural  rights  accorded 
to  other  persons  in  proceedings  bef(«e 
an  immigration  judge.  Accordingly, 
these  provisions  of  the  proposed  rule 
are  adopted  in  the  final  rule,  with 
section  236.3(a)  amended  for  clarity. 

18.  Use  of  Information  in  Application  to 
Establish  Deportability  (Section 
242.17(e)) 

Proposed  Rule:  The  proposed  rule 
would  have  amended  section  242.17(e) 
to  expressly  permit  the  INS  to  use 
information  supplied  ini  an  appfication 
for  asylum  as  the  basis  for  issuance  of 
an  Order  to  Show  Cause  under  8  CFR 
242.1  and  thus  initiate  deportation 
proceedings. 

Ckfmments:  A  few  comments 
criticized  this  amendment,  stating  that  it 
violates  confidentiality  by  exposing  the 
claims  of  applicants  in  immigration 
coiut  and  violates  due  process  by 
shifting  the  burden  of  proof  to  establish 
deportabiUty  away  from  the  INS.  The 
comments  stated  that  this  subsection 
would  be  an  obstacle  to  the  right  to 
apply  for  asylum  because  if  the 
applicant's  claim  is  denied,  he  or  she 
faces  immediate  deportation  based  on 
evidence  provided  in  the  application. 
Some  deserving  applicants  will  avoid 
this  risk  and  choose  not  to  apply. 

Response  and  Disposition:  This  aspect 
of  the  proposed  rule  is  necessary  to 
promptly  refer  cases  to  an  immigration 
judge  for  decision.  Often,  the  asylum 
application  is  the  only  source  of 
information  available  to  the  Service  to 
initiate  proceeding^  before  the     ^ 
immigration  judge.  Persons  who  choose 
not  to  file  asylum  applications  for  this 
reason  may  forego  their  opportunity  for 
consideration  of  their  claim  by  an 
asylum  officer;  if  they  are  apprehended 
by  the  INS  and  placed  directly  in 
proceedings,  the  immigration  judge  will 
have  exclusive  jurisdiction  over  their 
cases.  Immigration  regulations  need  not 
be  designed  to  protect  the  ability  of  a 
person  to  remain  imlawfuUy  in  the 
United  States  without  detection. 

At  the  advice  of  the  pubfic,  this 
provision  will  be  amended  for  clarity  to 
provide  that  it  applies  to  applications 
for  asyliun  or  withholding  of 
deportation  filed  on  or  after  January  4, 
1995. 

The  final  rule  will  further  amend 
section  242.17(e)  to  state  that  an 
application  made  under  section  242.17 
may  constitute  an  admission  of  alienage 
or  deportability  if  the  alien  has  been 
properly  served  with  notice  of  the 
hearing  before  an  immigration  judge 
even  in  cases  in  which  the  applicant  has 
failed  without  excuse  to  appear  for  the 
hearing.  This  amendment  is  necessary 
to  enable  thacntry  of  orders  of 
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deportation  against  aliens  who  are  not 
lawfully  present  in  the  United  States, 
have  been  properly  served  vnth  an 
Order  to  Show  Cause,  and  faU  to  appear 
for  their  hearing.  * 

19.  Emplo3rment  Authorization  for 
Persons  in  Proceedings  (Section 
274a.l2(c)(13)) 

Proposed  Rule:  The  proposed  rule 
would  eliminate  8  CFR  274a.l2(c)(13), 
which  provides  that  a  person  in 
exclusion  or  deportation  proceedings 
who  is  not  detained  and  not  subject  to 
a  final  order  of  deportation  may  apply 
for  employment  authorization. 

Comments:  Several  comments 
opposed  this  change  on  the  ground  that 
persons  in  deportation  proceedings  who 
have  filed  no  applications  for  relief,  but 
who  contest  their  exclusion  or 
deportation  on  other  grounds,  wll  have 
no  other  basis  to  obtain  employment 
authorization  and  support  Uiemselves. 

Response  and  Disposition:  As  stated 
in  the  supplementary  information  to  the 
proposed  rule,  virtually  all  persons  who 
are  not  detained  and  are  subject  to 
exclusion  or  deportation  proceedings 
are  eligible  to  apply  for  employment 
authorization  under  other  provisions  of 
8  CFR  274.12(c).  Retaining  this 
paragraph  would  be  inconsistent  with 
the  intent  of  this  rule  to  Umit  access  to 
employment  authorization  to  asylum 
applicants  whose  cases  are  granted  or 
whose  cases  are  not  decided  promptly. 
Accordingly,  this  portion  of  the 
proposed  rule  is  adopted  without 
amendment  in  the  final  rule. 

20.  Fee  for  Applications  for 
Employment  Authorization  (Section 
274a.l3) 

Proposed  Rule:  The  proposed  rule 
would  have  amended  section  274a.  13  to 
provide  that  an  applicant  for 
employment  authorization  under 
section  274a.l2(c)(8)  (relating  to  asylum 
applicants)  must  pay  a  fee  upon  both 
the  initial  application  and  applications 
for  renewal  of  work  authorization. 

Comments:  Numerous  comments 
criticized  the  proposal  for  imposing  a 
filing  fee  upon  asylum  applicants.  These 
comments  are  summarized  under 
heading  4.  We  consider  these  comments 
to  be  directed  as  well  to  the  proposal  to 
charge  a  filing  fee  for  initial  applications 
for  employment  authorization. 

Response  and  Disposition:  "The 
Uepaitment  has  determined  that  the 
final  rule  will  require  payment  of  a  fee 
only  upon  appHcation  for  replacement 
or  renewal  of  an  employment 
authorization  dociunent.  This  is 
consistent  with  the  decision  not  to 
charge  a  fee  for  the  filing  of  an 
application  for  asylum.  It  also  is 


reasonable  to  charge  a  renewal  fee  to 
those  who  have  previously  been  granted 
employment  authorization.  As  part  of  an 
ongoing  comprehensive  economic 
analysis  of  its  entire  fee  structure,  the 
INS  will  examine  alternative  sources  of 
funding  for  employment  authorization 
adjudications,  including  the  possibility 
ofa  user  fee. 

In  accordance  with  5  U.S.C.  605(b), 
the  Attorney  General  certifies  that  this 
rule  will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities,  based  upon 
the  following  factors.  This  rule 
principally  affects  the  adjudication  of 
individual  claims  for  asylum  and 
withholding  of  deportation  and  thus 
would  have  no  significant  economic 
impact  on  small  businesses, 
organizations,  or  state  or  local 
governmental  agencies.  The 
amendments  to  regulations  concerning 
the  issuance  and  renewal  of 
employment  authorization  documents 
could  have  a  small  and  indirect  impact 
upon  business  entities  by  withholding 
employment  authorization  in  certain 
cases. 

The  Department  of  Justice  considers 
this  rule  to  be  a  "significant  regulatory 
action"  under  section  3(f)  of  Executive 
Order  12866,  and  accordingly  submitted 
this  rule  to  the  Office  of  Management 
and  Budget  for  review. 

The  proposed  rule  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Attorney  General  has  reviewed 
this  rule  in  light  of  section  2(c)  of 
Executive  Order  12778  and  finds  that 
the  rule  meets  the  appUcable  standards 
provided  in  section  2(b)  of  the  order. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  under  the 
pro\isions  of  the  Paperwork  Reduction 
Act.  Clearance  numbers  for  these 
collections  are  contained  in  8  CFR 
299.5,  Display  of  Control  Numbers. 

The  interim  rule's  amendments  to  8 
CFR  208.3(a)  and  208.4(a)  are 
superseded  by  amendments  made  by 
this  final  rule.  The  interim  rule's 
amendments  to  8  CFR  208.4(b)  are 
adopted  without  amendment  as  part  of 
this  final  rule 


Li«t  of  Subjects 

8  CFR  Part  208 

Administrative  practice  and 
procedure,  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

6  CFR  Part  236 

Administrative  practice  and'^ 
procedure.  Aliens.  Immigratibn. 

8  CFR  Part  242  -^ 

Administrative  practice  and 
procedure.  Aliens. 

8  CFR  Part  274a 

Administrative  practice  and 
procediue.  Aliens,  Employment, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  299 

Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  Utle  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  208— PROCEDURES  FOR 
ASYLUM  AND  WITHHOLDING  OF 
DEPORTATION 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103.  1158,  1226. 1252 
1282:  31  U.S.C.  9701;  8  CFR  part  2. 

2.  Section  208.1  is  amended  by: 

a.  Revising  in  paragraph  (a)  the  first 
sentence; 

b.  Removing  in  paragraph  (a),  in  the 
»cond  and  fourth  sentences,  the  phrase 
"October  1, 1990"  and  adding  in  its 
place  "January  4,  1995"; 

c.  Adding  to  paragraph  (a)  a  new 
sentence  at  the  end  of  the  paragraph; 

d.  Revising  in  paragraph  (b)  Se 
second  sentence;  and 

e.  Removing  in  paragraph  (c)  the 
phrase  "assist  the  Deputy  Attorney 
General  and  the  Director  of  the  Asylum 
PoUcy  and  Review  Unit,  in 
coordination"  and  adding  in  its  place 
the  word  "coordinate",  to  read  as 
follows: 

$208.1    General. 

(a)  This  part  shall  apply  to  all 
applications  for  asylum  or  withholding 
of  deportation,  whether  before  an 
asylum  officer  or  an  immigration  judge, 
that  are  filed  on  or  after  Januar>'  4, 1995 
or  pending  as  of  January  4, 1995.  •  •  * 
The  provisions  of  this  part  relating  to  a 
person  convicted  of  an  aggravated 
felony,  as  defined  in  section  101(a)(43) 
of  the  Act.  8  U.S.C  1101(a){43).  shall 
apply  to  applications  for  asylum  or 
withholding  of  deportation  that  are  filed 
on  or  after  November  29, 1990. 
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(b)  *  *  *  These  shall  include  a  corps 
of  professional  asylum  officers  who  are 
to  receive  special  training  in 
international  human  rights  law, 
conditions  in  coimtries  of  origin,  and 
other  relevant  national  and  international 
refugee  laws.  •  •  • 
•       •       •       •       • 

3.  Section  208.2  is  amended  by: 

a.  Removing  in  paragraph  (a]  tJie    ^ 
second  sentence  and  adding  in  its  place 
three  new  sentences;  and 

b.  Removing  in  paragraph  (b)  the 
second  and  third  sentences  and  adding 
in  their  place  three  new  sentence's,  to 
read  as  follows: 

1206.2    JurlMUcUon. 

(a)  *  *  *  An  application  that  is 
complete  within  the  meaning  of 

§  208.3(c)(5)  shall  be  either  adjudicated 
or  referred  by  asylimi  officers  under  this 
part  in  acc(Hxlance  with  §  208.14.  With 
the  exception  of  cases  involving 
crewmen,  stowaways,  or  aliens 
temporarily  excluded  imder  section 
235(c)  of  the  Act,  8  U.S.C.  1225(c), 
which  are  within  the  jurisdiction  of  an 
asylum  officer  pursuant  to  §  253.1(f)  of 
this  chapter,  an  asyliun  officer  shall  not 
decide  whether  an  alien  is  entitled  to 
withholding  of  deportation  imder 
section  243(h)  of  the  Act,  8  U.S.C. 
1253(h).  An  application  that  is 
incomplete  vrithin  the  meaning  of 
§  208.3(c)(5)  shall  be  returned  to  the 
applicant. 

(b)  *  *  *  The  immigration  judge  shall 
make  a  determination  on  such  claims.  In 
cases  where  the  adjudication  of  an 
application  has  been  referred  in 
accordance  with  §  208.14,  that 
application  shall  be  forwarded  with  the 
charging  dociunent  to  the  Office  of  the 
Immigration  Judge  by  the  Asylum 
Office.  As  a  matter  of  discretion,  the 
immigration  judge  may  permit  the 
applicant  to  amend  the  application,  but 
cuiy  delay  caused  by  such  a  request  shall 
extend  the  period  within  which  the 
applicant  may  not  apply  for 
employment  authorization  in 
accordance  with  §  208.7(a). 

4.  Section  208.3  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
pu^graph  (c),  to  read  as  follows: 

§  206.3    Fomi  of  application. 

(a)  An  application  for  asylum  or 
withholding  of  deportation  shall  be 
made  on  Form  1-589  (Application  for 
Asylum  and  for  Withholding  of 
Deportation)  and  shall  be  submitted, 
together  with  any  additional  supporting 
material,  in  triplicate,  meaning  the 
original  plus  two  copies.  The 
applicant's  spouse  and  children  as 
defined  in  section  101  of  the  Act,  8 
U.S.C  1101(a)(35)  and  1101(b)(1).  may 


be  inclut  ed  on  the  application  if  they 
are  in  th(  United  States.  One  additional 
copy  oft  le  principal  applicant's  1-589 
must  be  fubmitted  for  each  dependent 
listed  on  'the  principal's  application.  An 
application  shall  be  accompuiied  by 
one  completed  Form  FD-258 
(Fingerpiint  Card)  for  every  individual 
include(von  the  application  who  is  14 
years  of  ^e  or  older.  Forms  I-S89  and 
FD-258  tt«  available  from  the  INS  and 
&t>m  the  Offices  of  Immigration  Judges. 
The  application  for  asylum  or 
withhold  ing  of  deportation  also  shall  be 
accompa  lied  by  a  total  of  two 
photogra  )hs  of  each  applicant  and  two 
photogra{>hs  of  each  dependent 
includedjon  the  application. 


(c)  Thd  application  (Form  1-589)  shall 
be  filed  under  the  following  conditions 
and  shal  have  the  following 
conseqw  nces,  as  shall  be  noted  in  the 
instructions  on  the  application: 

(1)  Information  provided  in 
completing  the  application  may  be  used 
as  a  basil  for  the  institution  of,  or  as 
evidence!  in,  exclusion  proceedings  in 
accordance  with  part  236  of  this  chapter 
or  deportation  proceedings  in 
accordaifis  with  part  242  of  this 
chapter, 

(2)  Infi  rmation  provided  in  the 
applicati  >n  may  be  used  to  satisfy  the 
burden  o  "  proof  of  the  INS  in 

'establish  ng  the  applicant's 
deportab  lity  under  part  242  of  this 
chapter; 

(3)  Ma  ling  to  the  address  provided  by 
the  appl  cant  on  the  application  or  the 
last  chan  ;e  of  address  form  (INS  Form 
AR-l  1),  f  any,  received  by  the  INS  shall 
constitute  adequate  service  of  all  notices 
or  other  dociunents,  except  a  Notice  to 
Alien  De  :ained  for  Hearing  by  an 
Immigrai  ion  Judge  (Form  1-122),  service 
of  which  is  governed  by  §  235.6  of  this 
chapter,  and  an  Order  to  Show  Cause 
(Form  1-221),  service  of  which  is 
goveme(  by  section  242B(a)(l)  of  the 
Act,  8  U,  S.C.  1252b(a)(l); 

(4)  Th<  •■  applicant  and  anyone  other 
than  an  i  tnmediate  relative  who  assists 
the  appl  cant  in  preparing  the 
applicat:  on  must  sign  the  application 
under  p<  nalty  of  perjiuy.  The 
applican  :'s  signature  is  evidence  that 
the  appl  cant  is  aware  of  the  contents  of 
the  appl  cation.  A  person  other  than  an 
immedit  le  relative  who  assists  the 
applican :  in  preparing  the  application 
also  mus  t  provide  his  or  her  full  mailing 
address; 

(5)  An  application  for  asylum  and  for 
Mdthhoh  ing  of  deportation  that  does  not 
include  4  response  to  each  of  the 
questions  contained  in  the  Form  1-589, 
that  is  u]  isigned,  or  that  is 


unaccompanied  by  the  required 
materials  specified  in  paragraph  (a)  of 
this  section  is  incomplete.  An 
application  that  is  incomplete  shall  be 
returned  by  mail  to  the  applicant  within 
30  da3r8  of  the  receipt  of  the  apphcatian 
by  the  INS.  The  filing  of  an  incomplete 
application  shall  not  commence  i 
150-day  period  after  which  the 
applicant  may  file  an  application  for 
employment  authorization  in 
accordance  with  §  208. 7(a)(1).  If  an 
application  has  not  been  ma^ed  to  the 
applicant  within  30  days,  it  shall  be 
deemed  complete;  and 

(6)  Knowing  placement  of  false 
information  on  the  application  may 
subject  the  person  placing  that 
information  on  the  application  to 
criminal  penalties  under  title  18  of  the 
United  States  Code  and  to  dvil 
penalties  imder  section  274C  of  the  Act, 
8  U.S.C  1324c.  5.  Section  208.4  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

f  206.4   FWng  the  application. 

•  •        *        •        • 

(a)  With  the  Service  Cpnter  by  mail. 
Except  as  provided  in  paragraphs  (b) 
and  (c)  of  this  section,  applications  for 
asylum  or  withholding  of  deportation 
shall  be  filed  directly  by  mail  with  the 
Service  Center  servicing  the  Asylum 
Office  with  jurisdiction  over  the  place  of 
the  applicant's  residence  or,  in  the  case 
of  an  alien  without  a  United  States 
residence,  the  applicant's  current 
lodging  or  the  land  border  port  of  entry 
through  which  the  alien  seeks 
admission  to  the  United  States.  The 
addresses  of  the  Service  Centers  shall  be 
made  available  through  the  local  INS 
Information  Unit.  Upon  receipt  of  the 
application,  except  in  the  case  of  an 
alien  who  has  been  convicted  of  an 
aggravated  felony,  the  Service  Center 
shall  forward  a  copy  of  the  appfication 
to  the  Department  of  State. 

•  •        *        *        « 

6.  Section  208.7  is  amended  by: 

a.  Revising  the  section  heading; 

b.  Revising  paragraph  (a); 

c.  Revising  m  paragraph  (b)  the 
introductory  text; 

d.  Adding  a  new  paragraph  (b)(3); 

e.  Removing,  wherever  it  appears  in 
the  introductory  text  to  paragraph  (c), 
the  phrase  "Asylum  Officer"  and  adding 
in  its  place  the  phrase  "asylum  officer"; 

f.  Removing,  wherever  it  appears  in 
the  introductory  text  to  paragraph  (c), 
the  phrase  "District  Director"  and 
adding  in  its  place  the  phrase  "district 
director"; 

g.  Removing  in  the  introductory  text 
to  paragraph  (c)  the  phrase 
"Immigration  Judge"  and  adding  in  its 
place  the  phrase  "immigration  judge"; 
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h.  Removing  in  paragraph  (c)(1)  the 
phrase  "before  the  Immigration  Judge" 
and  adding  in  its  place  the  phrase 
"before  the  immigration  judge"; 

i.  Removing  in  paragraph  (c)(2)  the 
phrase  "by  the  Immigration  Judge"  and 
adding  in  its  place  the  phrase  "by  the 
immigration  judge";  and 

j.  Removing  in  paragraph  (d)  the  word 
"sixty"  and  adding  in  its  place 
"ninety",  to  read  as  foUowrs: 

§208.7    Employment  authorization. 

(a)  (1)  An  applicant  for  asylum  who 
has  not  been  convicted  of  an  aggravated 
felony  shall  be  eligible  pursuant  to 
§§  274a.l2(c)(8)  and  274a.l3{a)  of  this 
chapter  to  submit  an  Application  for 
EmplojTnent  Authorization  (Form  I- 
765).  The  application  shall  be  submitted 
no  earlier  than  150  days  after  the  date 
on  which  a  complete  application  for 
asylum  submitted  in  accordance  with 
§§  208.3  and  208.4  of  this  part  has  been 
received.  If  an  apphcation  for  asylum 
has  been  returned  as  incomplete  in 
accordance  with  §  208.3(c)(5),  the  150- 
day  period  will  commence  upon  receipt 
by  the  INS  of  a  complete  application  for 
asylum.  An  applicant  whose  application 
for  asylum  has  been  denied  by  an 
asylum  officer  or  by  an  immigration 
judge  within  the  150-day  period  shall 
not  be  eligible  to  apply  for  employment 
authorization.  After  the  expiration  of  the 
150-day  period,  the  INS  shall  have  30 
days  fi-om  the  date  of  filing  of  an  initial 
application  for  employment 
authorization  to  grant  or  deny  that 
application.  If  the  INS  fails  to  adjudicate 
the  asyliun  application  within  that 
period,  the  alien  shall  be  efigible  for 
interim  employment  authorization 
under  this  chapter.  If  an  application  for 
asylum  is  denied  by  an  immigration 
judge  or  an  asylum  officer  within  the 
30-day  period,  but  prior  to  a  decision  on 
the  application  for  employment 
authorization,  the  application  for 
employment  authorization  shall  be 
denied. 

(2)  An  appUcant  who  has  been 
convicted  of  an  aggravated  felony  shall 
not  be  granted  employment 
authorization.  In  cases  where  an 
applicant  has  previously  received 
employment  authorization  and  his  or 
her  application  for  asylum  or 
withholding  of  deportation  is  denied 
because  the  applicant  has  been 
convicted  of  an  aggravated  felony,  the 
employment  authorization  shall 
terminate  as  of  the  date  of  the  denial. 

(3)  For  purposes  of  this  paragraph  (a), 
the  time  periods  within  which  the  alien 
may  not  apply  for  employment 
authorization  and  within  which  the  INS 
must  respond  to  any  such  application 
shall  begin  when  the  alien  has  filed  a 


complete  asylum  application  in 
accordance  with  §§  208.3  and  208.4. 
Any  delay  requested  or  caused  by  the 
applicant  shall  not  be  counted  as  part  of 
these  time  periods.  Such  time  periods 
also  shall  be  extended  by  the  equivalent 
of  the  time  between  issuance  of  a 
request  for  evidence  under  §  103.2(b)(8) 
of  this  chapter  and  the  receipt  of  the 
applicant's  response  to  such  request. 

(4)  An  applicant  who  fails  without 
good  cause  to  appear  for  a  scheduled 
interview  before  an  asylum  officer  or  a 
hearing  before  an  immigration  judge 
shall  not  be  granted  employment 
authorization  pursuant  to  §  274a.l2(c)(8) 
of  this  chapter. 

(5)  The  provisions  of  paragraphs  (a) 
(1).  (3),  and  (4)  of  this  secUon  shall 
apply  to  persons  who  have  filed  an 
application  for  asylum  or  withholding 
of  deportation  on  or  after  January  4. 
1995. 

(b)  Subject  to  the  restrictions  in 
paragraph  (b)(3)  of  this  section, 
employment  authorization  shall  be 
renewable,  in  increments  to  be 
determined  by  the  Commissioner,  for 
the  continuous  period  of  time  necessary 
for  the  asylum  officer  or  immigration 
judge  to  decide  the  asylum  application 
and,  if  necessary,  for  final  adjudication 
of  any  administrative  or  judicial  review. 

•  •        *        *        * 

(3)  If  an  apphcation  for  asylum  filed 
on  or  after  November  29. 1990  is  denied 
pursuant  to  §  208.14(c)(4)  or 
§208.16(c)(2)(ii)  because  the  appHcant 
has  been  convicted  of  an  aggravated 
felony,  any  employment  authorization 
previously  issued  under  §  208.7(a)  shall 
automatically  terminate  as  of  the  date  of 
the  denial. 

•  •        •        *        » 

7.  Section  208.8  is  revised  to  read  as 
follows: 

§206.8    Limitations  on  travel  outside  the 
United  States. 

An  applicant  who  leaves  the  United 
States  pursuant  to  advance  parole 
granted  under  8  CFR  212.5(e)  shal!  be 
presumed  to  have  abandoned  his 
application  under  this  section  if  he 
returns  to  the  country  of  claimed 
persecution  unless  the  applicant  is  able 
to  establish  compelling  reasons  for  such 
return. 

8.  Section  208.9  is  amended  by: 

a.  Revising  paragraphs  (a),  (b).  (c).  (d). 
and  (e); 

b.  Removing  from  paragraph  (f)  the 
phrase  "Bureau  of  Hiiman  Rights  and 
Humanitarian  Affairs  of  the"  and  the 
phrase  ".  the  Asylum  Policy  and  Review 
Unit  of  the  Department  of  Justice.";  and 

c.  Adding  a  new  paragraph  (g).  to  read 
as  follows: 


§2064    Intervieiw  and  procedure. 

(a)  I'br  each  apphcation  for  asylum  or 
withholding  of  deportation  that  is 
complete  within  the  meaning  of 
§  208.3(c)(5)  and  that  is  within  the 
jurisdicUon  of  the  Office  of  Reftigees. 
Asylum,  and  Parole,  an  interview  shall 
be  conducted  by  an  asylum  officer, 
either  at  the  time  of  the  apphcation  or 
at  a  later  date  to  be  determined  by  the 
Asylum  O^ce.  Applications  within  the 
jurisdiction  of  an  immigration  judge  are 
to  be  adjudicated  under  the  rules  of 
procedure  estabUshed  by  the  Executive 
Office  for  Immigration  Review  in  parts 
3, 236,  and  242  of  this  chapter. 

(b)  The  asylum  officeii  shall  conduct 
the  interview  in  a  nonadversarial 
manner  and,  at  the  request  of  the 
applicant,  separate  and  apart  firom  the 
general  pubUc.  The  purpose  of  the 
interview  shall  be  to  eUcit  all  relevant 
and  useful  information  bearing  on  the 
applicant's  eligibility  for  the  form  of 
relief  sought.  At  the  time  of  the 
interview,  the  appUcant  must  provide 
complete  information  regarding  his  or 
her  identity,  including  name,  date  and 
place  of  birth,  and  nationality,  and  may 
be  required  to  register  this  identity 
electronically  or  through  any  other 
means  designated  by  the  Attorney 
General.  The  applicant  may  have 
counsel  or  a  representative  present,  may 
present  witnesses,  and  may  submit 
affidavits  of  witnesses  and  other 
evidence. 

(c)  The  asylum  officer  shall  have 
authority  to  administer  oaths,  verify  the 
identity  of  the  applicant  (including 
through  the  use  of  electronic  means), 
verify  the  identity  of  any  interpreter, 
present  and  receive  evidence,  and 
question  the  appUcant  and  any 
witnesses. 

(d)  Upon  completion  of  the  interview, 
the  applicant  or  his  representative  shall 
have  an  opportunity  to  make  a 
statement  or  comment  on  the  evidence 
presented.  The  asylum  officer,  in  his  or 
her  discretion,  may  limit  the  length  of 
such  statement  or  comment  and  may 
require  their  submission  in  writing. 
Upon  completion  of  the  interview,  the 
appUcant  shall  be  informed  that  he  or 
she  must  appear  in  person  to  receive 
and  to  acknowledge  receipt  of  the 
decision  of  the  asylum  officer  and  any 
other  accompanying  material  at  a  time 
and  place  designated  by  the  asylum 
officer.  An  appUcant's  failure  to  appear 
to  receive  and  acknowledge  receipt  of 
the  decision  shall  be  treated  as  delay 
caused  by  the  applicant  for  purposes  of 
§  208.7(a)(3)  and  shall  extend  the  period 
within  which  the  applicant  may  not 
apply  for  employment  authorization  by 
the  number  of  days  until  the  appUcant 
does  appear  to  receive  and  acknowledge 
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receipt  of  the  decision  or  until  ^e 
applicant  appears  before  an  immigration 
judge  in  response  to  the  issuance  of  a 
charging  docimient  under  §  208.14(b). 
(e)  The  asylum  ofRcer  shall  consider 
evidence  submitted  by  the  applicant 
together  with  his  or  her  asylum 
application,  as  well  as  any  evidence 
submitted  by  the  applicant  before  or  at 
the  interview.  As  a  matter  of  discretion, 
the  asylum  officer  may  grant  the 
applicant  a  brief  extension  of  time 
following  an  interview  during  which  the 
applicant  may  submit  additional 
evidence.  Any  such  extension  shall 
extend  by  equivalent  time  the  periods 
specified  by  §  208.7  for  the  filing  and 
adjudication  of  employment 
authorization  applications. 
•        •        •        •        * 

(g)  An  applicant  unable  to  proceed 
with  the  interview  in  Enghsb  must 
provide,  at  no  expense  to  the  INS,  a 
competent  interpreter  fluent  in  both 
English  and  the  applicant's  native 
language.  The  interpreter  must  be  at 
least  18  years  of  age.  Neither  the 
applicant's  attorney  or  representative  of 
record  nor  a  witness  testifying  on  the 
applicant's  behalf  may  serve  as  the 
applicant's  interpreter.  Failure  without 
good  cause  to  comply  with  this 
paragraph  may  be  considered  a  failure 
without  good  cause  to  appear  for  the 
interview  for  purposes  of  §  208.10. 

9.  Section  208.10  is  amended  by: 

a.  Revising  the  first  sentence;  and 

b.  Removing,  wherever  it  appears  in 
the  second  and  third  sentences,  the 
phrase  "Asylum  Officer"  and  adding  in 
its  place  the  phrase  "asylum  officer",  to 
read  as  follows: 

$206.10    Failure  to  appear. 

The  feilure  without  good  cause  of  an 
appUcant  to  appear  for  a  scheduled 
intervir-vv  under  §  208.9(a)  may  be 
deemed  to  cortstitute  a  waiver  of  the 
right  to  an  interview  with  an  asylum 
officer  or.  in  the  case  of  an  alien 
crewmwi,  stowaway,  alien  temporarily 
excludable  under  section  235(c)  of  the 
Act,  8  U.S.C.  1225,  or  alien  currently  in 
lawful  immigration  status,  may  be 
deemed  to  constitute  an  abandonment 
of  the  application.  •  *  * 

10.  Section  208.11  is  revised  to  read 
as  follows: 

i  208.1 1    Comments  from  the  Department 
of  State. 

(a)  At  its  option,  the  Department  of 
State  may  provide  detailed  country 
conditions  information  addressing  the 
sj>ecific  conditions  relevant  to  eligibility 
for  refugee  status  according  to  the 
grounds  specified  in  section  101(a)(42) 
of  the  Act.  8  U.S.C.  1101(a)(42).  Any 
fiuch  information  relied  upon  by  an 


immigra  ion  judge  in  deciding  a  claim 
for  asylu  m  or  withholding  of 
deportat  on  shall  be  made  part  of  the 
record  aj  id  the  parties  shall  be  provided 
an  oppoi  timity  to  review  and  respond  to 
such  infi  irmation  prior  to  the  issuance, 
of  a  deci  >ion. 

(b)  At  ts  option,  the  Department  of 
State  als  )  may  comment  on  an 
applicat  on  it  receives  pinrsuant  to 

§  208.4(d),  §  236.3,  or  §  242.17  of  this 
chapter  py  providing: 

(1)  An^assessment  of  the  accuracy  of 
the  appl  cant's  assertions  about 
conditio  is  in  his  or  her  country  of 
national  ty  or  habitual  residence  and  his 
or  her  p<  rticular  situation; 

(2)  Inf  trmation  about  whether  persons 
who  are  similarly  situated  to  the 
applicaim  are  persecuted  in  his  or  her 
country  bf  nationality  or  habitual 
residence  and  the  frequency  of  such 
persecution; 

(3)  Such  other  information  as  it  deems 
relevantJ 

(c)  Asylum  officers  and  immigration 
judges  may  request  specific  comments 
from  theilDepartment  of  State  regarding 
individiflil  cases  or  types  of  claims 
under  consideration,  or  such  other 
information  as  they  deem  appropriate. 
Any  sucn  comments  shall  be  made  part 
of  die  record.  Unless  the  comments  are 
classified  under  Executive  Order  12356 
(3  CFR,  1982  Comp.,  p.  166).  the 
applican  t  shall  be  provided  an 
opportuj  lity  to  review  and  respond  to 
such  coi  iments  prior  to  the  issuance  of 
an  advei  ;e  decision. 


§208.12 

11.  hi 
amende( 

a. 
Policy 

b 
Officer" 
phrase  " 

c. 
Director' 
phrase ' 

d 


[Amended] 

1 208.12,  paragraph  (a)  is 
by: 
Ren^oying  the  phrase  "the  Asylum 

Review  Unit,"; 
Renloving  the  phrase  "Asylum 
and  adding  in  its  place  the 
isylum  officer"; 
Ren  oving  the  phrase  "District 
and  adding  in  its  place  the 
'  listrict  director";  and 
Ren  oving  the  second  sentence. 


§208.13 

12.  § 

a 
the  last 
"§208.1 
citation 

b 
phrase ' 
its  place 
and 

c. 
phrase ' 
in  its 
judge 

13. 

a.  Rev 


[Amended] 
^8.13  is  amended  by: 
Ren  oving  in  paragraph  (b)(l)(ii), 
i  entence,  the  citation 
(c)"  and  adding  in  its  place  the 
•§  208.14(d)"; 
Ren  oving  in  paragraph  (b)(2)(ii)  the 
Asylum  Officer"  and  adding  in 
the  phrase  "asylum  officer"; 

Renloving  in  paragraph  (b)(2)(ii)  the 
mmigration  Judge"  and  adding 
pl^e  the  phrase  "immigration 


Section  208.14  is  amended  by: 
sing  the  section  heading; 


b.  Removing  in  paragraph  (a)  the 
phrase  "Immigration  Judge"  and  adding 
in  its  place  the  phrase  "immigration 
judge"; 

c.  Removing  in  paragraph  (a)  the 
words  "or  Asylum  Officer"; 

d.  Removing  in  paragraph  (a)  the 
phrase  "paragraph  (c)"  and  adding  in  its 
place  the  phrase  "paragraph  (d)"; 

e.  Removing  in  paragraph  (b)  the 
phrase  "paragraph  (c)"  and  adding  in  its 
place  the  phrase  "paragraph  (d)"; 

f.  Redesignating  paragraphs  (b)  and  (c) 
as  paragraphs  (c)  and  (d)  respectively; 

g.  Adding  a  new  paragraph  (b); 
h.  Removing  in  redesignated 

paragraph  (d)(2)  the  word  "or"  at  the 

end  of  the  paragraph; 
i.  Removing  in  redesignated 

paragraph  (d)(3)  the  "."  at  the  end  of  the 

paragraph  and  adding  in  its  place  ";  or"; 
j.  Adding  a  new  paragraph  (d)(4);  and 
k.  Adding  a  new  paragraph  (e),  to  read 

as  follows: 

§  208.1 4    Approval,  denial,  or  referral  of 
application. 

•        *        •        *        • 

(b)  (1)  An  asylum  officer  may  grant 
asylum  in  the  exercise  of  discretion  to 
an  applicant  who  qualifies  as  a  refugee 
under  section  101(a)(42)  of  the  Act,  8 
U.S.C.  1101(a)(42),  unless  otherwise 
prohibited  by  paragraph  (d)  of  this 
section. 

(2)  In  the  case  of  an  aUen  (other  than 
a  crewman,  stowaway,  or  alien 
temporarily  excluded  under  section 
235(c)  of  the  Act,  8  U.S.C.  1225(c))  who 
shall  appear  to  be  deportable  under 
section  241  of  the  Act,  8  U.S.C.  1251,  or 
excludable  under  section  212  of  the  Act. 
8  U.S.C.  1182,  the  asylum  officer  shall 
either  grant  asylum  or  refer  the 
application  to  an  immigration  judge  for 
adjudication  in  deportation  or  exclusion 
proceedings  commenced  in  accordance 
with  part  236  or  part  242  of  this  chapter. 
An  asylum  officer  may  refer  such  an 
application  after  an  interview 
conducted  in  accordance  with  §  208.9  or 
if,  in  accordance  with  §  208.10,  the 
applicant  is  deemed  to  have  waived  his 
or  her  right  to  an  interview. 

(3)  In  the  case  of  a  crewman, 
stowaway,  or  aUen  temporarily 
excluded  under  section  235(c)  of  the 
Act,  8  U.S.C.  1225(c).  the  asylum  officer 
may  grant  or  deny  asylum  in  accordance 
with  the  procedures  set  forth  in 

§  253.1(0  of  this  chapter,  to  addition, 
where  an  application  filed  by  such  a 
person  is  not  granted,  the  asylum  officer 
shall  issue  a  Notice  of  Intent  to  Deny  to 
the  applicant  stating  the  reasons  why 
the  application  would  be  denied.  The 
applicant  shall  be  given  a  period  not 
less  than  10  days  to  rebut  the  Notice  ot 
Intent  to  Deny. 
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(4)  to  the  case  of  a  person  other  than 
described  in  paragraphs  (b)  (2)  and  (3) 
of  this  section,  the  asylum  officer  may 
grant  or  deny  asylum. 

(5)  No  application  for  asylimn  or 
withholdmg  of  deportation  shall  be 
subject  to  denial  under  the  authority 
contained  in  §  103.2(b)  of  this  chapter. 
•        •        •.       •        • 

(d)  •  •  * 
(4)  The  alien  has  been  convicted  of  an 

aggravated  felony,  as  defined  m  section 
101(a)(43)  of  the  Act.  8  U.S.C. 
1101(a)(43). 

(e)  Discretionary  denials.  An 
application  fitjm  an  alien  may  be  denied 
in  the  discretion  of  the  Attorney  General 
if  the  alien  can  and  will  be  deported  or 
returned  to  a  country  through  which  the 
alien  traveled  en  route  to  the  United 
States  and  m  which  the  alien  would  not 
face  harm  or  persecution  and  would 
have  access  to  a  full  and  fair  procedure 
for  determimng  his  or  her  asylum  claim 
in  accordance  with  a  bilateral  or 
multilateral  arrangement  wiih  the 
United  States  governing  such  matter. 

14.  §  208.16  is  amended  by: 

a.  Revising  paragraph  (a); 

b.  Removmg  in  paragraph  (b)(4)  the 
phrase  "Asylum  Officer"  and  adding  in 
its  place  the  phrase  "asylum  officer"; 

c.  Removing  in  paragraph  (b)(4)  the 
phrase  "Immigration  Judge"  and  adding 
in  its  place  the  phrase  "immigration 
judge";  and 

d.  Revising  paragraph  (c)(2)(ii),  to 
read  as  follows: 

§208.16    Entitlement  to  witliholding  of 
deportation. 

(a)  Consideration  of  application  for 
withholding  of  deportation.  With  the 
exception  of  cases  that  are  within  the 
jurisdiction  of  an  asylum  officer 
pursuant  to  §  253.1(f)  of  this  chapter,  an 
asylum  officer  shall  not  decide  whether 
an  alien  is  entitled  to  withholding  of 
deportation  imder  section  243(h)  of  the 
Act.  8  U.S.C.  1253(h).  If  the  appUcaUon 
for  asylum  is  granted,  no  decision  on 
withholdmg  of  deportation  will  be  made 
unless  and  until  the  grant  of  asylum  is 
later  revoked  or  terminated,  and 
exclusion  or  deportation  proceedings  at 
which  a  new  request  for  withholding  of 
deportation  is  made  are  commenced,  to 
such  proceedings,  an  immigration  judge 
may  adjudicate  both  a  renewed  asylum 
claim  and  a  request  for  withholding  of 
deportation  simultaneously  whether  or 
not  asylum  is  granted. 
*        •        •        •        • 

(c)*  •  • 

(2)*  •  - 

(ii)  The  aUen,  havmg  been  convicted 
by  a  final  judgment  of  a  particularly 
serious  crime,  constitutes  a  danger  to 
the  community  of  the  United  States.  An 


alien  who  has  been  convicted  of  an 
aggravated  felony  shall  be  considered  to 
have  committed  a  particularly  serious 
crime  and  to  constitute  a  danger  to  the 
community  of  the  United  States; 

15.  Section  208.17  is  revised  to  read 
as  follows: 

§206.17    Decision. 

The  decision  of  an  asylum  officer  to 
grant  or  to  deny  asylum  or  witidioldmg 
of  deportation,  or  to  refer  an  application 
to  accordance  with  §  208.14(b),  shall  be 
communicated  to  writtog  to  the 
applicant,  to  the  Assistant 
Commissioner,  Refugees,  Asylum,  and 
Parole,  and  to  the  district  director 
having  jurisdiction  over  the  place  of  the 
applicant's  residence  or  over  the  port  of 
entry  frt>m  which  the  applicant  sought 
admission  to  the  United  States.  A  letter 
communicating  denial  of  the 
application  shall  state  why  asylum  or 
vnthholdtog  of  deportation  was  denied. 
The  letter  also  shall  contato  an 
assessment  of  the  applicant's  ciedibilit}'. 
unless  the  application  was  denied 
pursuant  to  §  208.14(d)(4)  or 
§208.16(c)(2)(ii). 

Pursuant  to  §  208.9(d),  an  applicant 
must  appear  to  person  to  receive  and  to 
acknowledge  receipt  of  the  decision. 

16.  to  §  208.18.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§208.18    Review  of  decisions  and  appeal. 

(a)  The  Assistant  Commissioner, 
Office  of  Refugees,  Asyliun,  and  Parole, 
may  review  decisions  by  asylum 
officers.  Parties  shall  have  no  right  of 
appeal  to  or  right  to  appear  before  the 
Assistant  Commissioner  to  the  course  of 
such  review. 

(b)  Except  as  provided  to  §  253.1(f)  of 
this  chapter,  there  shall  be  no  appeal 
from  a  decision  of  an  asylum  officer,  to 
a  case  referred  to  an  immigration  judge 
to  accordance  with  §  208.14(b),  the 
supervisory  asylum  officer,  pursuant  to 
the  authority  set  forth  in  §§  235.6(a)  and 
242. 1  (a)  of  this  chapter,  shall  issue 
respectively  a  Notice  to  Applicant  for 
Admission  Detatoed  for  Heartog  Before 

.  Immigration  Judge  (Form  1-122)  or  an 
Order  to  Show  Cause  (Form  1-221). 
•       •        •        •       • 

17.  Section  208.20  is  revised  to  read 
as  follows: 

§206.20    Approval  and  employment 
authorliation. 

An  aUen  granted  asylum  and  eligible 
derivative  fomily  membere  are 
authorized  to  be  employed  to  the  United 
States  pursuant  to  §  274a.l2(a)(5)  of  this 
chapter  and  if  intendtog  to  be 
employed,  must  apply  to  the  INS  for  a 
document  evidenctog  such 


authorization.  The  INS  shall  issue  such 
document  witlun  30  days  of  the  receipt 
of  the  application  therefor. 

18.  Section  208.21  is  amended  by: 

a.  Revising  the  totroductory  text  to 
paragraoh  (a);  ^ 

b.  Redesignattog  paragraph  (a)(3)  as 
paragraph  (a)(4); 

c.  Removtog  at  the  end  of  paragraph 
(a)(2)  tile  word  "or";  and 

d.  Adding  a  new  paragraph  (a)(3),  to 
read  as  follows: 

§  206.21    Admission  of  asytee's  spouse 
and  children. 

(a)  Eligibility.  A  spouse,  as  defined  to 
section  101(a)(35)  of  die  Act.  8  U.S.C. 
llpl(a)(35),  or  child,  as  defined  to 
section  101(b)(1)(A),  (B),  (C).  (D).  (E).  or 
(F)  of  the  Act.  8  U.S.C  1101(b)(1)(A). 
(B).  (C).  p).  (E),  or  (F).  also  may  be 
granted  asylum  if  accompanytog  or 
following  to  joto  the  prtocipal  alien  who 
was  granted  asylum,  unless  it  is 
determined  that: 

•  *        »        •        • 

(3)  The  spouse  or  child  has  been 
convicted  of  an  aggravated  felony,  as 
defined  in  section  101(a)(43)  of  the  Act 
8U.S.C.  1101(a)(43):or 

•  •        *        •        • 

19.  Section  208.24  is  amended  by: 

a.  Revising  the  heading  and 
introductory  text  in  paragraph  (a); 

b.  Revistog  the  totroductory  text  in 
paragraph  (b); 

c.  Revising  paragraph  (c): 

d.  Removtog  to  paragraph  (a)(3)  the 
citation  "208.14(c)"  and  adding  to  its 
place  the  citation  "208.14(d)"; 

e.  Removtog  paragraph  (f);  and 

f.  Redesignattog  paragraph  (g)  as         * 
paragraph  (f).  to  read  as  follows:  i 

§  206.24    Revocation  of  asylum  or 
withholding  of  deportation. 

(a)  Revocation  of  asylum  by  the 
Assistant  Commissioner.  Office  of 
Refugees.  Asylum,  and  Parole.  Upon 
motion  by  the  Assistant  Commissioner 
and  following  an  interview  by  an 
asylum  officer,  the  grant  to  an  alien  of 
asylum  made  under  the  jurisdiction  of 
an  asylum  officer  or  a  district  director 
may  be  revoked  if.  by  a  preponderance 

of  tiie  evidence,  the  INS  establishes  that: 

*  *  * 

(b)  Revocation  of  withholding  of 
deportation  by  the  Assistant 
Commissioner,  Office  of  Refugees, 
Asylum,  and  Parole.  Upon  motion  by 
the  Assistant  Commissioner  and 
followtog  an  toterview  by  an  asylum 
officer,  the  grant  to  an  alien  of 
withholding  of  deportation  made  imder 
the  jurisdiction  of  an  asylum  officer  or 
a  district  director  may  be  revoked  if,  by 
a  preponderance  of  the  evidence,  the 
INS  estabhshes  that- 
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(c)  Notice  to  applicant.  Upon  motion 
by  the  Assistant  Commissioner  to 
revoke  asylum  status  or  withholding  of 
deportation,  the  alien  shall  be  given 
notice  of  intent  to  revoke,  with  the 
reason  therefore,  at  least  thirty  days 
before  the  interview  by  the  asylum 
ofDcer.  The  alien  shall  be  provided  the 
opportimity  to  present  evidence  tending 
to  show  that  he  or  she  is  still  eligible  for 
asylum  or  withholding  of  deportation.  If 
the  asylum  officer  determines  that  the 
alien  is  no  longer  eligible  for  asylum  or 
withholding  of  deportation,  the  alien 
shall  be  given  written  notice  that 
asylum  status  or  withholding  of 
deportation  along  with  employment 
authorization  are  revoked. 
Notwithstanding  any  provision  of  this 
section,  an  alien  granted  asylimi  or    v 
withholding  of  deportation  who  is 
subject  to  revocation  because  he  or  she 
has  been  convicted  of  an  aggravated 
felony  is  not  entitled  to  an  interview 
before  an  asvlum  officer. 


PART  236— EXCLUSION  OF  ALIENS . 

20.  The  authority  citation  for  part  236 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1103, 1182, 1224, 1225, 
1226,1362. 

21.  Section  236.3  is  amended  by: 

a.  Revising  the  introductory  text  in 
paraQ-aph  (a); 

b.  Removing  from  the  first  sentence  in 
paragraph  (b)  the  citation  "§  208.4(b)" 
and  adding  in  its  place  the  citation 
••§208.4(c)'*: 

c.  Revising  the  second  sentence  in 
paragraph  (b); 

d.  Removing,  wherever  it  appears  in 
paragraph  (c),  the  phrase  "Immigration 
Judge"  and  adding  in  its  place  the 
phrase  "immigration  judge"; 

e.  Removing,  wherever  it  appears  in 
paragraph  (c)(4),  the  phrase  "Trial 
Attorney"  and  adding  in  its  place  the 
phrase  "trial  attorney"; 

f.  Removing  in  paragraph  (d)  the 
phrase  "Immigration  Judge"  and  adding 
in  itsi  place  the  phrase  "immigration 
judge";  and 

g.  Removing  in  paragraph  (d)  the 
phrase  "Trial  Attorney"  and  adding  in 
its  place  the  phrase  "trial  attorney",  to 
read  as  follows: 

§  236.3    Applications  for  asylum  or 
wlthhol4ng  of  deportation. 

(a)  If  the  alien  expresses  fear  of 
persecution  or  harm  upon  return  to  his 
or  her  country  of  origin  or  to  a  country 
to  which  the  alien  may  be  deported  after 
a  determination  of  excludability  from 
the  United  States  pursuant  to  part  237 
of  this  chapter,  and  the  alien  has  not 
been  referred  to  the  immigration  judge 


by  an  asjlum  officer  in  accordance  with 
§  208.14lb)  of  this  chapter,  the 
immigra  ion  judge  shall:  •  *  • 
(b)  *  '    *  Upon  receipt  of  an 
applicat  on  that  has  not  been  referred  by 
an  asylu  n  officer,  the  Office  of  the 
Immigra  ion  Judge  shall  forward  a  copy 
to  the  D«  partment  of  State  pursuant  to 
§  208.11  of  this  chapter  and  shall 
calendai  the  case  for  a  hearing.  *  •  * 


PART  242— PROCEEDINGS  TO 
DETERA  INE  DEPORTABIUTY  OF 
ALIENS  N  THE  UNITED  STATES: 
APPREK  ENSION,  CUSTODY, 
HEARIN  3,  AND  APPEAL 

22.  Th  J  authority  citation  for  part  242 
continue  >  to  read  as  follows: 

Author  (y:  8  U.S.C.  1103, 1182, 1186a, 
1251, 125p,  1252  note,  1252b,  1254, 1362:  8 
CFRpart 

23.  24^.17  is  amended  by: 

a.  Rem  oving,  wherever  it  appears  in 
paragrap  i  (c)(1),  the  phrase 
"Immigr  ition  Judge"  and  adding  in.  its 
place  th<  phrase  "immigration  judge": 

b.  Rev  sing  the  introductory  text  in 
paragraj^  (c)(2); 

c.  Rernoving  fi-om  the  first  sentence  in 
paragrap  i  (c)(3)  the  citation  "§  208.4(b)" 
and  add:  ag  in  its  place  the  citation 
"§208.4  c)"; 

d.  Rev  sing  the  second  sentence  in 
paragrap  i  (c)(3); 

e.  Rem  oving  from  the  third  sentence 
in  parag)  aph  (c)(3)  the  phrase  "Trial 
Attome}! "  and  adding  in  its  place  the 
phrase  "  rial  attorney"; 

f.  Rem  )ving,  wherever  it  appears  in 
paragraph  (c)(4),  the  phrase 
"Immigriition  Judge"  and  adding  in  its 
place  th«  phrase  "immigration  judge"; 

g.  Rem  oving  in  paragraph  (c)(4)(iv) 
the  phrai  e  "Trial  Attorney"  and  adding 
in  its  pla  :e  the  phrase  "trial  attorney"; 

h.  Ren  oving  in  paragraph  (c)(5)  the 
phrase  "  mmigration  Judge"  and  adding 
in  its  pla  :e  the  phrase  "immigration 
judge"; 

i.  Removing  in  paragraph  (c)(5)  the 
phrase  "'  'rial  Attorney"  and  adding  in 
its  place  the  phrase  "trial  attorney";  and 

j.  Add  ng  in  paragraph  (e)  a  new 
sentence  immediately  after  the  first  ? 
sentence ,  to  read  as  follows: 

$242.17    Ancillary  matters,  applications. 

•        *        *        •        * 

(c)*  '    • 

(2)  If  t  le  alien  expresses  fear  of 
persecut  on  or  harm  upon  return  to  any 
of  the  CO  intries  to  which  the  alien 
might  be  deported  pursuant  to 
paragraph  (c)(1)  of  this  section,  and  the 
alien  has  not  previously  filed  an 
application  for  asylum  or  withholding 
of  depor  ation  that  has  been  referred  to 


the  immigration  judge  by  an  asylum 
officer  in  accordance  with  §  208.14(b)  of 
this  chapter,  the  immigration  judge 
shall:*  •  * 

(3)  *  *  *  Upon  receipt  of  an 
application  that  has  not  been  referred  by 
an  asylum  officer,  the  Office  of  the 
Immigration  Judge  shall  forward  a  copy 
to  the  Department  of  State  pursuant  to 
§  208.11  of  this  chapter  and  shall 
calendar  the  case  for  a  hearing.  *  *  * 

•  •        *        •        * 

(e)  •  *  *  However,  nothing  in  this 
section  shall  prohibit  the  INS  from 
using  information  supplied  in  an 
application  for  asylum  or  withholding 
of  deportation  submitted  to  an  asylum 
officer  pursuant  to  §  208.2  of  this 
chapter  on  or  after  January  4, 1995  as 
the  basis  for  issuance  of  an  Order  to 
Show  Cause  imder  §  242.1  or  to 
establish  alienage  or  deportability  in  a 
case  referred  to  an  immigration  judge 
imder  §  2Cd.l4{b)  of  this  chapter. 

24.  §  242.18  is  amended  by: 

a.  Revising  the  section  heading; 

b.  Removing,  wherever  it  appears  in 
paragraph  (a),  the  phrase  "special 
inquiry  officer"  and  adding  in  its  place 
the  phrase  "immigration  judge"; 

c.  Removing,  wherever  it  appears  in 
paragraph  (b),  the  phrase  "special 
inquiry  officer"  and  adding  in  its  place 
the  phrase  "immigration  judge"; 

d.  Revising  the  heading  in  paragraph 
(c);  and 

e.  Removing,  wherever  it  appears  in 
paragraph  (c),  the  phrase  "special 
inquiry  officer"  and  adding  in  its  place 
the  phrase  "immigration  judge",  to  read 
as  follows: 

§  242.18    Decision  of  the  immigration 
judge. 

•  *        •        •        • 

(c)  Order  of  the  immigration  judge. 


PART  274a— CONTROL  OF 
EMPLOYMENT  OF  ALIENS 

25.  The  authority  citation  for  part 
274a  continues  to  read  as  follows: 

Authority:  8  U.S.C  1101, 1103, 1324a;  8 
CFRpart  2. 

26.  Section  274a.l2  is  amended  by: 

a.  Revising  paragraph  (c)(8); 

b.  Revising  the  first  sentence  in 
paragraph  (c)(10); 

c.  Removing  in  paragraph  (c)(ll)  the 
word  "emergent"  and  adding  in  its 
place  the  word  "emergency";  and 

d.  Removing  and  reserving  paragraph 
(c)(13),  to  read  as  follows: 

§274a.12    Classes  Of  aliens  authorized  to 
accept  employment 


(c) 
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.  (8)  An  alien  who  has  filed  a  complete 
application  for  asylum  or  withholding 
of  deportation  pursuant  to  part  208  of 
this  chapter,  whose  application  has  not 
been  decided,  and  who  is  eligible  to 
apply  for  empjoyment  authorization 
under  §  208.7  of  this  chapter  because 
the  150-day  period  set  forth  in  that 
section  has  expired.  Employment 
authorization  may  be  granted  accordino 
to  the  provisions  of  §  208.7  of  this 
chapter  in  increments  to  be  determined 
by  the  Commissioner  and  shall  expire 
on  a  specified  date; 

*  *        •        *        • 

(10)  An  alien  who  has  filed  an 
application  for  suspension  of 
deportation  pursuant  to  part  244  of  this 
chapter,  if  the  alien  establishes  an 
economic  need  to  work.  *  *  * 

*  *        •        *        • 

(13)  (Reser\ed]. 

*  •        •        *        » 

27.  §  274a.l3  is  amended  by  revising 
paragraph  (a),  and  the  first  sentence  in 
paragraph  (d),  to  read  as  follows: 

§  274a.  1 3    Application  for  employment 
authorization. 

(a)  General.  Aliens  authorized  to  be 
employed  under  §  274a.l2(a)(3)-(8)  and 
(10)-(13)  must  file  an  Application  for 
Employment  Authorization  (Form  I- 
765)  in  order  to  obtain  documentation 
evidencing  this  fact. 

(1)  Aliens  who  may  apply  for 
employment  authori7.ation  under 

§  274a.l2(c)  of  this  part,  except  for  those 
who  may  apply  under  §  274a.l2(c)(8), 
shall  file  a  Form  1-765  with  the  district 
director  having  jurisdiction  over  the 
applicant's  residence,  or  the  district 
director  having  jurisdiction  over  the 
port  of  entrj'  at  which  the  alien  applies, 
or  with  such  other  INS  office  as  the 
Commissioner  may  designate.  The 
approval  of  applications  filed  under 
§  274a.l2(c)  of  this  part,  except  for 
§274a.l2(c)(8).  shall  be  within  the 
discretion  of  the  district  director.  Where 
economic  necessity  has  been  identified 
as  a  factor,  the  alien  must  provide 
information  regarding  his  or  her  assets, 
income,  and  expenses  in  accordance 
with  instructions  on  Form  1-765. 

(2)  An  initial  application  for 
emploj-ment  authorization  (Form  1-765) 
filed  under  §  274a.  12(c)(8)  of  this  part 
shall  be  filed  in  accordance  with  the 
instructions  on  or  attached  to  Form  I- 
765.  with  the  appropriate  Service  Center 
or  with  such  other  INS  office  as  the 
Commissioner  may  designate.  The 
applicant  also  must  submit  a  copy  of  the 
underlying  application  for  asylum  or 
withholding  of  deportation,  together 
with  evidence  that  the  application  has 
been  filed  in  accordance  with  §§  208.3 


and  208.4  of  this  chapter.  An 
application  for  an  initial  employment 
authorization  filed  in  relation  to  a 
pending  claim  for  asylum  shall  be 
adjudicated  in  accordance  with  §  208.7 
of  this  chapter.  An  application  for 
renewal  or  replacement  of  employment 
authorization  submitted  in  relation  to  a 
pending  claim  for  asylimi.  as  provided 
for  in  §  208.7  of  this  chapter,  shall  be 
filed,  with  fee  or  with  application  for 
waiver  of  such  fee,  in  accordance  with 
the  instructions  on  or  attached  to  Form 
1-765,  with  the  appropriate  Service 
Center  or  with  such  other  INS  office  as 
the  Commissioner  may  designate.  The 
Service  Center  shall  adjudicate  the 
application  within  30  days  of  receipt. 

*  •        •        •        • 

(d)  Interim  employment 
authorization.  The  district  director  shall 
adjudicate  the  application  within  90 
days  from  the  date  of  receipt  of  the 
application  by  the  INS,  except  in  the 
case  of  an  initial  application  for' 
emploj-ment  authorization  under 
§  274a.  12(c)(8).  which  is  governed  by 
paragraph  (a)(2)  of  this  section.  •  •  * 

PART  299-IMMIGRATION  FORMS 

28.  The  authority  citation  for  Part  299 
continues  to  read  as  follows: 

Authority:  8  U  S.C.  1101, 1103.  8  CFR  part 
2. 

29.  The  table  in  §  299.5  is  amended  by 
revising  the  entrj'  for  form  1-589  to  read 
as  follows: 

§299.5    Display  of  control  numbers. 

•  •        •        *        * 


INS  form 
No. 


INS  form  title 


1-589 Application  for  Asy- 
lum and  for  With- 
holding of  Depor- 
tation. 


Currently 
assigned 
ONilB  con- 
trol No. 


115-0086 


Dated:  November  29, 1994. 
Janet  Reno. 
Attorney  General. 
(PR  Doc.  94-29724  Filed  12-2-94;  8:45  am] 

BILUNG  CODE  441(M>1-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

12  CFR  Chapter  XVII  and  Part  1700 
RIN  2501-AB59 

Establishment  of  Chapter; 
Organization  and  Functions,  and  Seal 

AGENCY:  Office  of  Federal  Housing 
Enterprise  Oversight,  HUD. 
ACTION:  Final  rule. 


^SUMMARY:  By  this  document,  the  Office 
of  Federal  Housing  Enterprise  Oversight 
(OFHEO)  establishes  a  new  chapter  in 
the  Code  of  Federal  Regulations  for 
publication  of  its  rules,  regulations,  and 
poUcy  statements.  Along  with  the 
establishment  of  the  chapter,  OFHEO 
adopts  final  regulations  containing  a 
description  of  its  organization  and  a 
description  of  its  seal  and  logo. 
EFFECTIVE  DATE:  December  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Dewey,  General  Counsel,  Office 
of  Federal  Housing  Enterprise 
Oversight,  1700  G  Street  NVV.  4th  Floor. 
Washington,  DC  20552.  (202)  414-3800. 
SUPP1.EMENTARY  INFORMATION:  Title  XIII 
of  the  Housing  and  Community 
Development  Act  of  1992,  Pub.  L.  102- 
550,  known  as  the  Federal  Housing    -• 
Enterprises  Financial  Safety  and 
Soundness  Act  of  1992. 12  U.S.C.  4501 
et  seq.,  established  the  Office  of  Federal 
Housing  Enterprise  Oversight  (OFHEO) 
as  an  independent  office  within  the 
Department  of  Housing  and  Urban 
Development.  The  primary  function  of 
OFHEO  is  to  ensure  the  financial  safety 
and  soundness  and  the  capital  adequacy 
of  the  nation's  two  largest  housing 
finance  institutions — Sie  Federal 
National  Mortgage  Association  and  the 
Federal  Home  Loan  Mortgage 
Corporation.  This  document  estabhshes 
the  regulations  of  OFHEO  in  title  12. 
chapter  XVII  of  the  Code  of  Federal 
Regulations.  These  regulations  delineate 
the  origination  of  OFHEO,  the  duties 
and  functions  of  its  Director,  and  the 
organization  and  functions  of  OFHEOs 
various  offices. 

Regulatory  Impact 

Administrative  Procedure  Act 

In  acting  on  the  regulations,  the  Office 
of  Federal  Housing  Enterprise  0\ersight 
finds  that  notice  and  public  comment 
are  unnecessary.  Section  553(b)(A)  of 
title  5.  United  States  Code,  provides  that 
when  regulations  involve  matters  of 
agency  organization,  procedure  or 
practice,  the  agency  may  publish 
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regulations  in  final  form.  In  addition, 
OFHEO  finds,  in  accordance  with  5 
U.S.C  553(d).  that  a  delayed  effective 
date  is  unnecessary.  Accordingly,  these 
regulations  are  effective  upon 
publication. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.)  do  not  apply. 

Executive  Order  12612,  Federalism 

The  final  rule  applies  only  to  agency 
internal  organization  and  functions.  It 
will  not  affect  the  states,  the 
relationship  between  the  national 
government  and  the  states,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  will 
not  have  federalism  implications  that 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12606,  the  Family 

The  final  rule  does  not  have  potential 
for  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and  thus,  is  not  subject  to 
review  under  Executive  Order  12606. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

OFHEO  has  determined  that  this  final 
rule  relating  to  internal  organization  is 
not  a  regulatory  action  that  is  subject  to 
the  requirements  of  Executive  Order 
12866. 

Paperwork  Reduction  Act 

The  final  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  12  CFR  Part  1 700 

Organization  and  functions 
(Government  agencies),  Seals  and 
insignia. 

Accordingly,  the  Office  of  Federal 
Housing  Enterprise  Oversight  hereby 
establishes  a  new  chapter  XVII  in  title 
12  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 


CHAPTA  XVII-OFFICE  OF  FEDERAL 
HOUSmf  ENTERPfilSE  OVERSIGHT. 
DEPARTIMENT  OF  HOUSING  AND  URBAN 
DEVELC 

SUBCH>#TER  A— ADMINISTRATIVE 
PROVISlbNS 

PART  IfOO-ORGANtZATION  AND 
FUNCTIDNS 

1700.1  Dffice  of  Federal  Housing  Enterprise 
Ovei  sight. 

1700.2  >^anization  of  the  Office  of  Federal 
Houi  ing  Enterprise  Oversight. 

1700.3  Dfficial  seal. 

1700.4  Official  logo. 

Authoiity:  5  U.S.C.  552;  12  U.S.C  4513. 
4526.      I 

§  1700.1 1  Office  of  Federal  Housing 
Enterprise  OversighL 

(a)  Scope  and  authority.  The  Office  of 
Federal  Housing  Enterprise  Oversight 
(referred  to  as  OFHEO)  is  an 
indepeildent  office  within  the 
Departn  lent  of  Housing  and  Urban 
Develoj  ment.  OFHEO  was  created  by 
the  Fedi  (ral  Housing  Enterprises 
Financii  il  Safety  and  Soundness  Act  of 
1992  (A  :t),  Title  XIII  of  the  Housing  and 
Commu  tiity  Development  Act  of  1992 
(Pub.  L.  102-550,  October  28, 1992;  106 
Stat.  39  [3;  12  U.S.C.  4501,  et  seq.). 
OFHEO  is  responsible  for  the 
examini  tion  and  financial  regulation  of 
the  Fedi  iral  National  Mortgage 
Associa  ion  (Fannie  Mae)  and  the 
Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  (collectively, 
the  Enterprises).  OFHEO  is  charged  with 
ensurin  5  that  the  Enterprises  are 
adequal  3ly  capitalized  and  operating  in 
a  safe  a)  id  sound  manner.  OFHEO's 
costs  an  d  expenses  are  funded  by 
annual  issessments  paid  by  the 
Enterpr  ses.  OFHEO  is  headed  by  a 
Directoi ,  who  is  appointed  by  the 
Preside:  it  and  confirmed  by  the  Senate 
for  a  fiv  }-year  term. 

(b)  Lg  cation.  OFHEO  is  located  at 
1700  G  Street  NW,  4th  Floor, 
Washin  jton,  DC  20552.  OFHEO's  hours 
of  busir  ess  are  8:30  a.m.-5:00  p.m. 
(eastern  standard  time),  Monday 
through  Friday,  excluding  Federal 
holiday  >. 

§  1700.2    Organization  of  the  Office  of 
Federal  fiousing  Enterprise  Oversight. 

(a)  Ditector.  The  Director  has 
exclusi^  e  authority  under  the  Act  with 
respect  to  the  management  of  OFHEO, 
and  is  responsible  for  directing  the 
develop  ment,  implementation,  and 
)f  all  OFHEO  programs  and 
functioi  IS.  The  Director  appoints  such 
personnel  as  may  be  necessary  to  carry 
jfunctions  of  OFHEO.  The 
may  delegate  to  OFHEO  officers 


out  the 
Directo 


and  em  iloyees  any  of  the  functions, 


powers,  and  duties  of  the  Director,  as 
the  Director  considers  appropriate.  The 
Director  may  establish  and  fix  the 
responsibilities  of  the  offices  within 
OFHEO  as  the  I>irector  deems  necessary 
for  the  efficient  functioning  of  OFHEO. 

(b)  Deputy  Director.  The  Deputy 
Director  of  OFHEO  is  appointed  by  the 
Director  in  accordance  with  the  Act.  In 
the  event  of  the  absence,  sickness,  death 
or  resignation  of  the  Director,  the 
Deputy  Director  serves  as  acting 
Director  until  the  Director's  return  or 
the  appointment  of  a  successor.  The 
Deputy  Director  performs  such 
functions,  powers  and  duties  as  the 
Director  determines  are  necessary  with 
respect  to  OFHEO's  management  and 
the  development  and  implementation  of 
OFHEO's  programs  and  functions. 

(c)  Offices  and  functions.  (1)  Office  of 
Examination  and  Oversight.  "The  Office 
of  Examination  and  Oversight  plans  and 
conducts  examinations  of  the 
Enterprises,  as  required  by  the  Act, 
prepares  and  issues  reports  of 
examination  sxunmarizing  examination 
findings,  and  recommends  corrective 
action  as  appropriate.  This  office  is  also 
responsible  for  developing  appropriate 
off-site  monitoring  procedures. 

(2)  Office  of  Research,  Analysis  and 
Capital  Standards.  The  Office  of 
Research,  Analysis  and  Capital 
Standards  conducts  research  and 
ongoing  financial  and  economic 
analyses  on  issues  related  to  the 
activities  of  the  Enterprises.  This  office 
is  responsible  for  determining  the 
ongoing  capital  classifications  and 
establishing  a  risk-based  capital  test  for 
the  Enterprises  as  required  by  the  Act, 
to  ensure  the  adequacy  of  capital  levels 
for  the  Enterprises. 

(3)  Office  of  Finance  and 
Administration.  The  Office  of  Finance 
and  Administration  provides  support 
services  in  the  financial  and 
administrative  management  of  OFHEO. 
This  office  is  responsible  for 
establishing  and  implementing  policies 
and  procedures  in  the  following  areas: 
htunan  resources  management, 
contracting  and  procurement,  office 
automation,  general  office  management, 
records  management  and  security,  travel 
and  transportation,  budget  systems, 
accounting  and  related  transactions 
systems,  internal  control  systems, 
financial  reporting  systems,  and  other 
related  services. 

(4)  Office  of  General  Counsel.  The 
Office  of  General  Coimsel  advises  the 
Director  and  OFHEO  staff  on  all  legal 
matters  concerning  the  functions, 
activities,  and  operations  of  OFHEO  and 
of  the  Enterprises  under  the  Act.  This 
office  is  responsible  for  interpreting  the 
Act  and  other  applicable  law,  including 
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financial  institutions  regulator)'  issues, 
securities  and  corporate  law  principles, 
and  administrative  and  general  legal 
matters.  This  office  also  coordinates  the 
preparation  of  legislation  and  agency 
regulations. 

(5)  Office  of  Congressional  and  Public 
Affairs.  The  Office  of  Congressional  and 
Public  Affairs  is  responsible  for 
ensuring  appropriate  coordination  and 
communication  by  OFHEO  with  the 
Congress,  for  monitoring  relevant 
legislative  developments  and  for 
analyzing  and  developing  legislative 
proposals.  This  office  is  also  responsible 
for  directing  and  coordinating 
communication  with  the  news  media 
and  the  public.  The  Director  for  Public 


Affairs  serves  as  spokesperson  for 
OFHEO. 

(6)  Office  of  the  Chief  Economist.  The 
Office  of  the  Chief  Economist  is 
responsible  for  directing,  planning  and 
conducting  research  and  economic  and 
policy  analyses  to  assess  and  project  the 
short-  and  long-term  impact  of  issues 
and  trends  in  the  housing  and  mortgage 
finance  industries  on  OFHEO's  financial 
regulatory  and  supervisory 
responsibilities. 

(d)  Additional  information.  Current 
information  on  the  organization  of  the 
Office  of  Federal  Housing  Enterprise 
Oversight  may  be  obtained  from  the 
Office  of  Congressional  and  Public 
Affairs,  1700  G  Street  NW.  4th  Floor. 
Washington,  DC  20552. 


§1700.3    Official  seal.     . 

This  section  describes  and  displays 
the  official  seal  of  the  Office  of  Federal 
Housing  Enterprise  Oversight. 

(a)  Description.  A  disc  consisting  of 
two  concentric  circles  enclosing  the 
words  "Office  of  Federal  Housing 
Enterprise  Oversight"  and  the  inaugural 
year.  1993.  In  the  center  of  the  disc  is 

a  stylized  image  of  a  structure  consisting 
of  a  sohd  trapezoidal  base  topped  by  a 
solid  triangular  shape.  Placed  between 
the  base  and  the  top  is  the  acronym  for 
the  organization,  "OFHEO."  Encircling 
this  stylized  building  shape  are  twelve 
five-pointed  stars. 

(b)  Display. 

BlUmC  CODE  422(M)t-P 


\7* 


^ffl^ 


OFHEO 


BILLmG  COOE  4220-01^ 

S1700.4   Ofnclallogo. 

This  section  describes  and  displays 
the  logo  adopted  by  the  Office  of 
Federal  Housing  Enterprise  Oversight  as 
the  official  symbol  representing  OFHEO. 


It  is  displayed  on  correspondence  and 
selected  documents. 

(a)  Description.  A  stylized  image  of  a 
structure  consisting  of  a  solid  trapezoid- 
shaped  base  that  becomes  increasingly 
wider  at  the  bottom.  At  the  top  is  a 
triangular  shape  which  represents  the 
roof  of  the  structure.  Placed  between  the 


triangle  and  the  trapezoid  are  the  letters 
"OFHEO."  These  letters  spell  out  the 
acronym  of  the  Office  of  Federal 
Housing  Enterprise  Oversight  and  act  as 
a  visual  link  between  the  top  and 
bottom  of  the  structure, 
(b)  Display. 

BiLUNQ  COOE  422»41-P 
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OBtBd:  November  29, 1994. 
Aida  Ahranz, 

Director,  Office  of  Federal  Housirig  Eriterprise 

Oversigfit- 

IFR  Doc.  94-29847  Filed  12-2-94;  8:45  am) 

MUMQ  CODE  4210-01-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dociwt  No.  94  Niyi  W  AD;  AmendmMt 
39-M78;ADM-24-06| 

Airworthiness  Directives;  Short 
Brothers  Model  SO3-60  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  certain  Short  Brothers 
Model  SD3-60  series  airplanes,  that 
requires  installation  of  a  certain  time 
delay  relay  and  associated  wiring  into  a 
circuit  of  the  rudder  gust  lock.  This 
amendment  is  prompted  by  reports  of 
inadvertent  engagements  of  the  rudder 
gust  lock  on  in-service  Model  SD3-60 
series  airplanes.  The  actions  speciHed 
by  this  AD  are  intended  to  prevent 
premature  locking  of  the  rudder  gust 
lock,  which  could  result  in  reduced 
controllability  of  the  airplane  in  flight 
and  during  landing  roll. 
DATES:  Effective  January  4. 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  4. 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers,  PLC,  2011  Crystal 
Drive,  Suite  713,  Arlington,  Virginia 
22202-3719.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Land  Avenue,  SW.,  Renton, 


Washingt<  n;  or  at  the  Office  of  the 
Federal  Ri  gister,  800  North  Capitol 
Street,  NV  \,  Suite  700,  Washington,  DC. 

FOR  FURT^  £R  INFORMATION  CONTACT:  Sam 
Grober,  A(  irospace  Engineer, 
Standardisation  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  LindAvenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  2274ll87;  fax  f206)  227-1320. 
SUPPLEMEITARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  ail  airworthiness  directive  (AD) 
that  is  ap{  licable  to  certain  Short 
Brothers  ^  (odel  SD3-60  series  airplanes 
was  publii  ihed  in  the  Federal  Register 
on  August  17, 1994  (59  FR  42186).  That 
action  pro  posed  to  require  installation 
of  a  10-se<  ond  time  delay  relay,  having 
part  numl  er  TDD-AYOF-1002,  and 
associated  wiring  into  a  circuit  of  the 
rudder  gu  tt  lock. 

Interest  td  persons  have  been  afTcnded 
an  opport  mity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determine  lion  of  the  cost  to  the  public. 

As  a  res  ilt  of  recent  communications 
with  the  /  ir  Transport  Association 
(ATA)  of  J  Lmerica.  the  FAA  has  learned 
that,  in  ge  leral,  some  operators  may 
misunden  tand  the  legal  effect  of  AD's 
on  airplan  es  that  are  identified  in  the 
applicabilty  provision  of  the  AD,  but 
that  have  peen  altered  or  repaired  in  the 
area  addressed  by  the  AD.  Under  these 
circumsta|ices,  at  least  one  operator 
appears  to  have  incorrectly  assumed 
that  its  aioplane  was  not  subject  to  an 
AD.  On  the  contrary,  all  airplanes 
identified  in  the  applicabiUty  provisitm 
of  an  AD  ^  legally  subject  to  the  AD. 
If  an  airplane  has  been  altered  or 
repaired  in  the  affected  area  in  such  a 
way  as  to  effect  compliance  with  the 
AD,  the  owner  or  operator  is  required  to 
obtain  FaK  approval  for  an  alternative 
method  of  compliance  with  the  AD,  in 
accordan(^  with  the  paragraph  of  each 
AD  that  provides  for  such  approvals.  A 
note  has  hfeen  added  to  this  final  rule  to 
clarify  thi  t  requirement.  The  FAA  has 
determine  d  that  this  addition  will 


neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  88  airplanes 
of  U.S.  registry  will  be  aflSscted  by  this 
AD,  that  it  will  take  approximately  29 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  Mrill  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $153,120,  or  $1,740  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules  . 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safiety. 
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Adoption  dfthe  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-24-05    Short  Brothers,  PLC:  Amendment 
39-9078.  Docket  94-NM-96-AD. 

Applicability:  Model  SD3-60  airplanes  on 
which  Modification  8112  (reference  Shorts 
Service  Bulletin  SD360-27-16)  has  been 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane  in  flight  and  during  landing  roll, 
•  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  install  a  10-second  time  delay 
relay,  having  part  number  TDD-AYOF-1002, 
and  associated  wiring  into  a  circuit  of  the 
rudder  gust  lock,  in  accordance  with  Shorts 
Service  Bulletin  SD360-27-23,  Revision  1, 
dated  April  15, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  installation  shall  be  done  in 
accordance  with  Shorts  Service  Bulletin 
SD360-27-23,  Revision  1,  dated  April  15, 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Short  Brothers,  PLC,  2011  Crystal  Drive, 
Suite  713,  Arlington,  Virginia  22202-3719. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington. 

(e)  This  amendment  becomes  effective  on 
January  4. 1995. 

Issued  in  Renton,  Washington,  on 
November  21, 1994. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-29166  Filed  12-2-94;  8:45  ami 

BILUNC  CODE  4«10-13m 


14  CFR  Part  39 

[Doclcet  No.  »4-NM-77-A0;  Amendment 
39-«081;  AD  94-24-08] 

Airworthiness  Directives;  Raytheon 
Corporate  Jets  Modei  BAe  125-1000A 
and  Hawicer  1000  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
now  airworthiness  directive  (AD), 
applicable  to  Raytheon  Corporate  Jets 
Model  BAe  125-lOOOA  and  Hawker 
1000  series  airplanes,  that  requires 
installation  of  additional  vent  areas  in 
the  central  fuselage.  This  amendment  is 
prompted  by  an  analysis  which 
indicated  that  an  explosive 
decompression  could  not  be  vented 
adequately  with  the  currently  installed 
floor  venting  system  on  these  airplanes. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  collapse  of  the  floor 
and  subsequent  injiuy  to  passengers  and 
crew  in  the  event  of  an  explosive 
decompression  of  the  fuselage. 
DATES:  Effective  on  January  4, 1995. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  4, 
1995. 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Corporate  Jets,  Inc., 
Customer  Support  Department,  Adams 
Field,  P.O.  Box  3356.  Little  Rock, 
Arkansas  72203.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  OfBce  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Raytheon  Corporate 
Jets  Model  BAe  125-lOOOA  and  Hawker 
1000  series  airplanes  was  published  in 
the  Federal  Register  on  July  15, 1994 
(59  FR  36098).  That  action  proposed  to 
require  installation  of  additional  vent 
areas  in  the  central  fuselage 
(Modifications  253627A  and  253661B). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misimderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  Under  these 
circumstances,  at  least  one  operator 
appears  to  have  incorrectly  assumed 
that  its  airplane  was  not  subject  to  an 
AD.  On  the  contrary,  aJtairplanes 
identified  in  the  applicability  provision 
of  an  AD  are  legally  subject  to  the  AD. 
If  an  airplane  has  been  altered  or 
repaired  in  the  affected  area  in  such  a 
way  as  to  affect  compliance  with  the 
AD,  the  owner  or  operator  is  required  to 
obtain  FAA  approval  for  an  alternative 
method  of  compliance  with  the  AD,  in 
accordance  with  the  paragraph  of  each 
AD  that  provides  for  such  approvals.  A 
note  has  been  added  to  this  final  rule  to 
clarify  this  requirement.  The  FAA  has 
determined  that  this  addition  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 
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The  PAA  estimates  that  19  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  34 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
Based  on  these  figures,  the  total  cot' 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $38,760.  or  $2,040  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  3^ 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


$39.13    [A 

2.  Section  39.13  is  amended  by 
adding  th^  following  new  airworthiness 
directive: 

94-24-08    Raytheon  Corporate  Jets,  Inc. 

(Formerly  Dehavilland,  Hawker 
Siddel#y,  British  Aerospace  PLC): 
Ainendinent  39-9081.  Docket  94-NM- 
77-ADI 
Applicctility:  Model  BAe  125-lOOOA 

and  Hawlxr  1000  series  airplanes, 

certificated  in  any  category. 

Note  1:  T  lis  AD  applies  to  each  airplane 
identifled  i  i  the  preceding  applicability 
provision,  i  sgardless  of  whether  it  has  been 
modified,  a  tered,  or  repaired  in  the  area 
subject  to  tie  it  luirements  of  this  AD.  For 
airplanes  tnat  tiave  been  modified,  altered,  or 
repaired  sojlhat  the  perfonnance  of  the 
requiremertts  of  this  AD  is  affected,  the 
owner/opeiator  must  use  the  authority 
provided  id  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  ai  tion,  if  the  current  configuration 
eliminates  he  unsafe  condition;  or  different 
actions  nee  sssary  to  address  the  unsafe 
condition  (  escribed  in  this  AD.  Such  a 
request  she  uld  include  an  assessment  of  the 
effect  of  th(  changed  configuration  on  the 
unsafe  con  lition  addressed  by  this  AD.  In  no 
case  does  t  le  presence  of  any  modification, 
alteration,  i  ir  repair  remove  any  airplane  from 
the  applica  }ility  of  this  AD. 

Complia  ice:  Required  as  indicated,  unless 
accomplisl  ed  previously. 

To  preva  fit  collapse  of  the  floor  and 
subsequeni  injury  to  passengers  and  crew  in 
the  event  c  '  an  explosive  decompression  of 
the  fuselag  i,  accomplish  the  following: 

(a)  Withi  a  12  months  after  the  effective 
date  of  thi!  AD,  install  Modification  253627A 
in  accordai  ice  with  Hawker — Raytheon 
Service  Bu  letin  SB.53-76-3627A,  dated 
February  2  >,  1994;  and  install  Modification 
253661B  ii  accordance  with  Hawker — 
Raytheon  J  ervice  Bulletin  SB.53-81-3661B, 
dated  Febr  lary  25, 1994.  These  modifications 
shall  be  in  tailed  concurrently. 

(b)  An  a  ;emative  method  of  compliance  or 
adjustmen  of  the  compliance  time  that 
provides  a  i  acceptable  level  of  safety  may  be 
used  if  ap;  roved  by  the  Manager, 
Standardij  ation  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  subm  it  their  requests  through  an 
appropriat  s  FAA  Principal  Maintenance 
Inspector,  vho  may  add  comments  and  then 
send  it  to  1  le  Manager,  Standardization 
Branch,  A  IM-113. 

Note  2: !  ^formation  concerning  the 
existence  (  f  approved  alternative  methods  of 
complianr  ;  with  this  AD,  if  any,  may  be 
obtained  fi  om  the  Standardization  Branch, 
ANM-113 

(c)  Spec  al  flight  permits  may  be  issued  in 
accordanc  i  with  sections  21.197  and  21.199 
of  the  Fed  ral  Aviation  Regulations  (14  CFR 
21.197  an(  21.199)  to  operate  the  airplane  to 
a  location  *vhere  the  requirements  of  this  AD 
can  be  ace  >mplished. 

(d)  The  nodifications  shall  be  done  in 
accordanc  s  with  Hawker — Raytheon  Service 
Bulletin  S  1.53-76-3627A.  dated  February 
25, 1994, 1  nd  Hawker — Raytheon  Service 


PuUetin  SB.53-81-3661B,  dated  February  25, 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from^ Raytheon  Corporate  Jets,  Inc.,  Customer 
Support  Department,  Adams  Field,  P.O.  Box  . 
3356,  Little  Rock,  Arkansas  72203.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC 

(e)  This  amendment  becomes  eR^ective  on 
January  4, 1995. 

Issued  in  Renton,  Washington,  on 
November  21, 1994. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  94-29165  Filed  12-2-94;  8:45  am) 
BILUNG  CODE  4nO-13-U 


14  CFR  Part  39 

[Docket  No.  94-MM-74-A0;  Amendment 
39-«079;  AD  94-24-06] 

Airworthiness  Directives;  Raytheon 
Corporate  Jets  Model  BH/HS 125-600  A 
and  -700A  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Raytheon  Corporate  Jets 
Model  BH/HS  125-600A  and  -700A 
series  airplanes,  that  requires 
installation  of  two  new  circuit  breakers 
in  the  6  volt  output  circuits  of  the  flight 
deck  lighting  transformers  on  electrical 
Panel  'RY,'  below  the  right  pilot's  seat. 
This  amendment  is  prompted  by  a 
report  of  smoke  in  the  flight  deck  due 
to  a  lighting  transformer  6  volt  output 
circuit  short  circuiting  to  ground.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  smoke  or  fire  in  the 
flight  deck  due  to  inadequate  circuit 
protection  for  6  volt  circuits  of  the  flight 
deck  lighting  transformer. 
DATES:  Effective  January  4, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  4, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Corporate  Jets,  Inc., 
Customer  Support  Department,  Adams 
Field,  P.O.  Box  3356.  Little  Rock, 
Arkansas  72203.  Thia  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton. 
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Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148:  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Raytheon 
Corporate  Jets  Model  BH/HS  125-600A 
and  -700A  series  airplanes  was 
published  in  the  Federal  Register  on 
July  27,  1994  (59  FR  38143).  That  action 
proposed  to  require  installation  of  two 
new  circuit  breakers  in  the  6  voh  output 
circuits  of  the  flight  deck  lighting     - 
transformers  on  electrical  Panel  'RY,' 
below  the  right  pilot's  seat. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  Under  these 
circumstances,  at  least  one  operator 
appears  to  have  incorrectly  assumed 
that  its  airplane  was  not  subject  to  an 
AD.  On  the  contrary,  all  airplanes 
identified  in  the  applicability  provision 
of  an  AD  are  legally  subject  to  the  AD. 
If  an  airplane  has  been  altered  or 
repaired  in  the  affected  area  in  such  a 
way  as  to  affect  compliance  with  the 
AD.  the  owner  or  operator  is  required  to 
obtain  FAA  appioval  for  an  alternative 
method  of  compHance  with  the  AD,  in 
accordance  with  the  paragraph  of  each 
AD  that  provides  for  such  approvals.  A 
note  has  been  added  to  this  final  rule  to 
clarify  this  requirement.  The  FAA  has 
determined  that  this  addition  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  202  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  10 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$500  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 


on  U.S.  operators  is  estimated  to  be 
$222,200,  or  $1,100  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompUsh 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does' 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-24-06  Raytheon  Corporate  Jets,  Inc. 
(Formerly  DeHavillud,  Hawker 
Siddley,  British  Aerospace  PLC): 

Amendment  39-9079.  Docket  94-NM- 
74-AD. 


Applicability:  AU  Model  BH/HS  125-600A 
and  -700A  series  airplanes,  certincaled  in 
any  category. 

Note  1:  This  AD  applies  to  each  airpUne 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been. modified,  altered  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  smoke  or  fire  in  the  flight  deck 
due  to  short  circuiting  of  the  flight  deck 
lighting  transformers  6V  output  circuits. 
accomplish  the  following: 

(a)  Within  six  months  after  the  effective 
date  of  this  AD.  install  circuit  breakers  in  two 
6  volt  output  circuits  of  the  flight  deck 
lighting  transformers  in  accordance  with 
Hawker-Raytheon  Corporate  Jets  Sen,  ice 
Bulletin  SB.24-310-3544A&B.  dated 
February  14,  1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  2:  Information  conreming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  installation  shall  be  done  in 
accordance  with  Hawker-Raytheon  Corporate 
jets  Service  Bulletin  SB.24-310-3544A&B. 
dated  February  14, 1994.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Raytheon  Corporate  Jets. 
Inc.,  Customer  Support  Department,  Adams 
Field.  P.O.  Box  3356.  Little  Rock,  Arkansas 
72203.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700,  Washington. 
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(e)  This  amendment  becomes  effective  en 
January  4, 1995. 

Issued  in  Renton,  Washington,  on 
November  21, 1994. 
Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  94-29164  Filed  12-2-94;  8:45  am] 
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14CFRPart71 

[Airspace  Docket  No.  94-ANM-^] 

Amendment  of  Class  D  Airspace; 
Idaho  Falls,  ID 

•AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
Fanning  Field,  Idaho  Falls,  ID,  Class  D 
airspace  from  full-time  to  part-time 
operations.  Recent  staffing  reductions, 
and  reduced  aeronautical  activity,  have 
reduced  the  need  for  full-time 
operations  at  the  airport  traffic  control 
towrer  (ATCT).  The  information  will  be 
published  in  the  Airport/Facility 
Directory  for  pilot  reference. 

EFFECTIVE  DATE:  February  2,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Melland.  System  Management  Branch, 
ANM-530,  Federal  Aviation 
Administration,  Docket  No.  94-.ANM- 
33. 1601  Lind  Avenue  S.W.,  Renton, 
Washington,  98055-4056;  telephone 
number:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 
History 

On  August  23, 1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  modifying  the  Class  D 
airspace  area  at  Fanning  Field,  Idaho 
Falls,  ID  (59  FR  43311).  Decreased 
aeronautical  operations  and  reduced 
FAA  staffmg  have  required  elimination 
of  the  midnight  shift  schedule  at  the 
ATCT. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received.  Class  D 
airspace  areas  extending  upward  from 
the  surface  of  the  earth  are  published  in 
paragraph  5000  of  FAA  Order  7400.9B, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  airspace  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 
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Issued  in  Seattle,  VVashington,  on 
November  15, 1994. 
Temple  H.  Johnson,  Jr., 

Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 

(FR  Doc.  94-29812  Filed  12-2-94;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-55] 

Amendment  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace; 
Aurora,  Colorado 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the 
Aurora,  Buckley  Air  Nationsl  Guard 
(ANG)  Base  Airport,  Colorado,  C  i^-ss  D 
airspace,  establishes  Class  E  airspace, 
and  incorporates  part-time  information 
to  conform  with  the  actual  hours  of 
operation  at  the  Buckley  ANG  Base, 
Colorado. 

DATES:  Effective  date:  0701  u.t.c, 
February  28, 1995. 

Comment  date:  Comments  must  be 
received  before  February  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  ANM-53G.  Federal 
Aviation  Administration,  Docket  No. 
94-ANM-55, 1601  Lind  Avenue  SW., 
Renton,  VVashington  98055-4056, 
Telephone:  (206)  227-2536.  • 

SUPPLEMENTARY  INFORMATION: 

History 

The  FAA  proposed  to  amend  part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  on  Jime  3, 1993,  to  amend 
the  Class  D  airspace  for  the  Buckley 
ANG  Base  at  Aurora,  Colorado  (58  FR 
31486).  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received.  On 
September  9, 1993,  the  FAA  pubHshed 
a  final  rule  amending  Class  D  airspace 
(58  FR  47371).  On  June  20, 1994,  the 
Federal  Aviation  Administration 
published  another  final  rule  which 
withdrew  previous  establishment  of 
controlled  airspace  for  the  Buckley  ANG 
Base,  Aurora,  Colorado,  because 
commissioning  of  the  airport  had  again 
been  delayed  (59  FR  31518).  With  the 
impending  opening  of  a  new 
International  Airport  at  Denver, 
Colorado,  there  is  a  simultaneous 
requirement  to  amend  the  airspace 
adjacent  to  Class  B  airspace,  including 
the  Buckley  ANG  Base  airspace. 
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The  coordinates  are  in  North 
American  Dattun  83.  Qass  D  and  Class 
E  airspace  designations  are  published  in 
Paragraphs  5000,  6002,  and  6004, 
respectively,  of  FAA  Order  7400.9B 
dated  July  18, 1994,  and  effective 
September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  Class  E  airspace 
designations  listed  in  this  docimient 
will  be  published  subsequently  in  the 
Order. 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
DATES  section.  However,  after  the  review 
of  any  comments  and,  if  the  FAA  finds 
that  further  changes  are  appropriate,  it 
\vill  initiate  rulemaking  pxoceedings  to 
extend  the  effective  date  or  to  amend 
theregi'ation. 

Com.nents  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
Tile,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  enviromnental,  and  energy- 
related  aspects  of  the  rule  which  mi^t 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  14  CFR  part  71  of 
the  Federal  Aviation  Regulations 
amends  Class  D  airspace  and  establishes 
Class  E  airspace  at  Aurora,  Colorado,  to 
correlate  with  the  amendment  and 
relocation  of  the  Denver  Class  B 
airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a     „ 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparatk)n  of  a 
regulatory  evaluation  as  tOie  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that-will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART71-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  5000    General 


course  extending  from  the  4.4-mile  radius  to 
7.5  miles  southeast  of  the  airport. 
•         •         »         •        • 

Issued  in  Seattle.  Washington,  on 
November  15, 1994. 
Temple  H.  Johnson,  Jr., 

Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 

[FR  Doc.  94-29813  Filed  12-2-94;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AEA-12J 

Establishment  of  Class  E  Airspace: 
Kingston,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


ANM  CO  D  Aurora,  CO  (Revised] 
Buckley  ANG  Base,  CO 
(Lat.  39''42'06  "  N,  long.  104''45'07"  W) 
That  airspace  extending  upward  from  the 
surface  to  but  not  including  8.000  feet  MSL 
within  a  4.4-mile  radius  of  the  Buckley  ANG 
Base,  excluding  that  airspace  within  the 
Etenver  International  Airport  Class  B  airspace 
Areas  A  and  C  This  Class  D  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  •         *         *         * 

Paragraph  6002    Oass  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 

•  »         •         •         * 

ANM  CO  E2  Aurora,  CO  [New] 
Buckley  ANG  Base,  CO 

(Ut.  39'42'06"  N.  long.  104°4507"  W) 
That  airspace  extending  upward  from  the 
surface  to  but  not  including  8.000  feet  MSL 
within  a  4.4-mile  fadius  of  the  Buckley  ANG 
Base,  excluding  that  airspace  within  the 
Denver  International  Airport  Class  B  airspace 
Areas  A  and  C.  This  Qass  E  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directorj-. 


Paragraph  6004  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area 


List  of  Subjects  In  14  CFR  Part  71 

Airspace,  Incorporation  bv  reference. 
Navigation  (air). 


ANM  CO  E4  Aurora,  CO  [NewJ 

Buckley  ANG  Base,  CO 
(Lat.  39"'42'06"  N,  long.  104''45'07"  W) 
That  airspace  extending  upward  from  the 

surface  within  2  miles  each  side  of  the 

Buckley  Runway  32 ILS  localizer  southeast 


SUMMARY:  This  final  rule  establishes 
additional  controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
for  an  existing  standard  instrument 
approach  procedure  (SIAP)  at  the 
Kingston-Ulster  Airport,  Kingston,  NY. 
Additionally,  the  geographic  position 
for  Sky  Park  Airport,  contained  in  the 
legal  description  for  Class  E  airspace  at 
Red  Hook,  NY,  is  being  updated  to 
reflect  the  actual  location  of  this  airport. 
This  action  establishes  that  amount  of 
controlled  airspace  deemed  necessary 
by  the  FAA  to  contain  aircraft  within 
controlled  airspace  while  executing  the 
existing  SIAP. 

DATES:  Effective  date:  Q901  u:t.c.  March 
30, 1995.  Comment  Date:  Comments 
must  be  received  on  or  before  January 
20,  1995. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  System 
Management  Branch,  AEA-530,  Docket 
No.  94-AEA-12,  F.A.A.  Eastern  Region. 
Fitzgerald  Federal  Building  #111,  John 
F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  AEA-7,  at  the  address  listed 
above.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frank  Jordan,  Airspace  Specialist, 
System  Management  Branch,  AEA-530. 
F.A.A.  Eastern  Region.  Fitzgerald 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553-0857. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Role 

Although  this  action  is  a  final  rule, 
which  involves  establishing  additional 
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controlled  airspace  extending  upwards 
firom  700  feet  above  the  surface  of  the 
earth,  and  was  not  preceded  by  notice 
and  public  procedure,  comments  are 
invited  on  the  rule.  This  rule  will 
become  effective  on  the  date  specified 
in  the  "DATES"  section.  However,  after 
the  review  of  any  comments  and,  if  the 
FAA  finds  that  further  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  extend  the  effective  date 
or  to  amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rale 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  of  the 
earth  deemed  necessary  by  the  FAA  to 
contain  aircraft  within  controlled 
airspace  while  executing  an  existing 
published  SIAP  at  the  Kingston-Ulster 
Airport,  Kingston,  NY.  Additionally,  the 
geographic  position  for  Sky  Park 
Airport,  contained  in  the  legal 
description  for  Class  E  airspace  at  Red 
Hook,  NY,  is  being  updated  to  reflect 
the  actual  location  of  this  airport. 

Class  E  airspace  designations  for 
airspace  extending  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9B.  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

Under  the  circumstances  presented, 
the  FAA  concludes  that  there  is  an 
immediate  need  to  establish  additional 
Class  E  airspace  at  Kingston,  NY,  in 
order  to  promote  the  safe  and  efficient 
handling  of  air  traffic  in  this  area. 
Therefore,  I  find  that  notice  and  public 
procedures  under  5  U.S.C.  553(b)  are 
impracticable  and  contrary  to  the  public 
interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulator]iPolicies  {md  Procedures  (44 
FR  11034-]February  26, 1979);  and  (3) 
does  not  vtarrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is )  o  minimal.  Since  this  is  a 
routine  mi  tter  that  will  only  affect  air 
traffic  pro  edures  and  air  navigation,  it 
is  certifie<j  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
imder  the  Criteria  of  the  Regulatory 
Flexibility]  Act. 

List  of  Sul  jects  in  14  CFR  Part  71 

Airspaci  i.  Incorporation  by  reference, 
Navigatioi  (air). 

Adoption  i  if  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  1^  CFR  part  71  as  follows: 

PART  71-  {AMENDED] 

1.  The  a  itLority  citation  for  part  71 
continues  \o  read  as  follows: 

. :  49  U.S.C.  app.  1348(a),  1354(a), 
f)854.  24  FR  9565.  3  CFR,  1959- 
p.  389;  49  U.S.C.  106(g);  14  CFR 


Authorit]|: 
1510;  E.O 
1963  Comp, 
11.69. 


571.1 

2.  The 
14  CFR  71 


[An  ended] 


i]  icorporation  by  reference  in 
1  of  the  Federal  Aviation 
Administr  ition  Order  7400.9B,  Airspace 
0  IS  and  Reporting  Points, 
July }l  8, 1 994 .  and  effective  ? 

16, 1994,  is  amended  as 


Designatii 
dated 
Septembei 
follows 


Kingston 

(Ut.  41 

That 

feet  above 

radius  of 


thi 


•Paragraph  ^05 — Class  E  airspace  areas 
extending  u  award  from  700  feet  or  more 
above  the  surface  of  the  earth 


AEA  NY  ES  Kingston,  NY  (New) 

-U  ster  Airport,  Kingston,  NY 
}'07"  N..  long.  73''57'50"  W.) 
'  extending  upward  from  700 
>  surface  within  a  6.3-mile 
I  Kingston-Ulster  Airport. 


5} 
airs]  ace 

t  IC! 


AEA  NY  E9  Red  Hook,  NY  [Revised] 

Skypark  Ail  port.  Red  Hook.  NY 

(Ut.  41°»'05"  N.,  long.  73"'50'10"  W.) 
Kingstbo  V(t)RTAC  (Lat.  41»39'56"N.,  long. 

73''4d*a  rw.) 

That  airs]  ace  extending  upward  from  700 
feet  above  t  le  surface  within  a  7.9-mile 
radius  of  81  ypark  Airport  and  within  2.7 
miles  each  i  ide  of  the  Kingston  VORTAC 
358°  radial  ixtending  from  the  7.9-mile 
radius  to  9.: :  miles  north  of  the  Kingston 
VORTAC. 


Issued  in 
7, 1994. 


'amaica,  New  York,  on  November 


John  S.  Walcer, 

Manager,  A  r  Traffic  Division.      " 

(FR  Doc.  94  -29814  Filed  12-2-94;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  92-ASW-32] 

Revision  of  Class  E  Airspace; 
Nacogdoches,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule 

SUMMARY:  This  action  revises  the  Class 
E  airspace  at  Nacogdoches,  TX.  The 
development  of  a  new  localizer. 
Rimway  (RWY)  36,  standard  indnunent 
approach  procedure  (SIAP)  andranew 
nondirectional  radio  beacon  (fwq) 
RWY  18  SIAP  has  made  this  action 
necessary.  Controlled  airspace 
extending  upward  from  700  feet  above 
ground  level  (AGL)  is  needed  for  aircraft 
executing  these  approaches.  This  action 
is  intended  to  provide  adequate  Class  E 
airspace  for  IFR  operations  for  aircraft 
executing  the  SIAP's  at  Nacogdoches, 
TX. 

EFFECTIVE  DATE:  0901  u.t.c.  February  8. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region.  Fort  Worth.  TX  76193-0530: 
telephone:  (817)  222-5593. 

SUPPLEMENTARY  INFORMATION: 
History 

On  December  17. 1993,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (l4  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Nacogdoches, 
TX,  was  pubhshed  in  the  F^eral 
Register  (58  FR  65947).  Two  new  SIAP's 
were  developed  for  Nacogdoches,  TX. 
The  proposal  was  to  revise  the 
controlled  airspace  extending  upward 
from  700  feet  AGL  for  instnunent  flight 
rules  (IFR)  operations  in  controlled 
airspace  diuing  portions  of  the  terminal 
operation  and  while  transitioning 
between  the  enroute  and  terminal 
environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received.  However, 
since  publication  of  the  proposal,  the 
FAA  has  discovered  that  the  proposed 
minutes  in  the  longitudinal  coordinate 
for  the  Nacogdoches,  ILS  LocaUzer  are 
incorrect:  the  proposal  contained  12 
minutes  and  it  should  have  been  43 
minutes.  Further,  the  FAA  has 
determined  that  the  proposed  reference 
to  the  Lufkin  VORTAC  and  the 
accompanying  description  of  the 
airspace  stating  the  radial  and  distances 
each  side  of  the  radials  are  imnecessary. 
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Therefore,  the  ILS  Localizer  coordinates 
have  been  corrected  and  the  reference  to 
the  Lufldn  VORTAC  and  the  affected 
portion  of  the  accompanying  airspace 
description  have  been  removed  from 
this  final  rule.  The  FAA  has  determined 
that  these  changes  will  not  increase  the 
scope  of  the  rule. 

Tne  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  as  airspace  extending  700 
feet  or  more  above  the  surface  of  the 
earth  are  in  paragraph  6005  of  FAA 
Order  7400.9B,  dated  June  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the      ' 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revises  the  Class  E  airspace  at 
Nacogdoches,  TX,  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the 
SIAP's.  This  action  also  corrects  the 
geographic  coordinates  for  the 
Nacogdoches  RBN  and  corrects  the 
airspace  description  by  deleting 
reference  to  the  Lufldn  VORTAC  in  the 
final  description. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procediues  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


1963  Comp.,  p.  389;  49  U.S.C  106(b);  14  CFR 
11.69.  , 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.98,  Airspace 
Designations  and  Reporting  Points. 
dated  July  18. 1994,  and  effective 
September  16. 1994,  is  amended  as 
follows: 

Paragraph  6005  Chss  E  airspace  areas 
extending  from  700  feet  or  more  above  the 
surface  of  the  earth 

*         *         •         »         • 

ASW  TX  E5  Nacogdoches.  TX  (Revised) 

Nacogdoches,  A.L.  Mangham  Jr.  Regional 
Airport,  TX 
(Latitude  31°34'41"N,  longitude 
94''42'34"W) 
Nacogdoches  RBN 

(UHtude  31''38'55"N,  longitude 

94'=42'20"W) 
Nacogdoches  ILS  Localizer 
(Latitude  31''35  11"N,  longitude 

94''43'13"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  A.L  Mangham,  Jr.  Regional 
Airport  and  within  2.9  miles  each  side  of  the 
Nacogdoches  ILS  localizer  south  course 
extending  from  the  6.5-mile  radius  to  10.2 
miles  south  of  the  airport  and  within  2.2 
miles  each  side  of  the  003"  bearing  from  the 
Nacogdoches  RBN  extending  from  the  6.5- 
mile  radius  to  9.3  miles  north  of  the  airport. 
•         *         •     '    *         • 

Issued  in  Fort  Worth.  TX,  on  November  18 
1994. 

Helen  Fabian  Parke. 

Manager.  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  94-29794  Filed  12-2-94;  8:45  am) 
■H.UNG  COOE  4«10-1»-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AEA-14] 

Estatiiishment  of  Class  E  Airspace: 
Charlottesville,  VA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  request  for 
comments. 


PART71— (AMENDEPI 

1 .  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Anthwity:  49  U.S.C  app.  1348(a).  1354(a), 
,  1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 


SUMMARY:  This  action  establishes  Class 
E  airspace  at  Charlottesville,  VA. 
Presently,  this  area  is  designated  as 
Class  D  airspace  when  the  associated 
control  tower  is  in  operation.  However, 
controlled  airspace  to  the  surface  is 
needed  when  the  control  tower  located 
at  this  location  is  closed.  The  intended 
effect  of  this  action  is  to  provide 
adequate  Class  E  airspace  for  instrument 
flight  rules  (IFR)  operations  when  the 
control  tower  is  closed. 


EFFECTIVE  DATE:  0901  U.T.C.  March  30 
1995. 

Comment  Date:  Comments  must  be 
received  on  or  before  January  20, 1995. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager.  Air  Traffic 
Division,  AEA-500,  Airspace  Docket 
^Number  94-AEA-14,  F.A.A.  Eastern 
Region,  Fitzgerald  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430.  An 
informal  docket  may  also  be  e.xamined 
during  normal  business  hours  at  the 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  Jordan,  Airspace  Specialist, 
System  Management  Branch,  AEA-530, 
F.A.A.  Eastern  Region,  Fitzgerald 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553-0857. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  When  the  comment  period 
ends,  the  FAA  will  use  the  comments 
submitted,  together  with  other  available 
information,  to  review  the  regulation. 
This  rule  will  become  effective  on  the 
date  specified  in  the  DATES  section. 
However,  after  the  review  of  any 
comments,  and  if  the  FAA  finds  that 
further  changes  are  appropriate,  it  will 
initiate  rulemaking  proceedings  to 
extend  the  effective  date  or  to  amend 
the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  sjjecifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  estabUshes  Class  E  airspace 
extending  upward  from  the  surface  at 
Charlottesville.  VA.  Currentiy,  this 
airspace  is  designated  as  Qass  D  when 
the  associated  control  tower  is  in 
operation.  Nevertheless,  controlled 
airspace  to  the  surface  is  needed  for  IFR 
operations  at  Charlottesville-Albemarle 
Airport.  Charlottesville.  VA  when  the 
control  tower  is  closed.  The  intended 
effect  of  this  action  is  to  provide 
adequate  Class  E  airspace  for  IFR 
operations  at  this  airport  when  the 
control  tower  is  closed.  As  noted  in  the 
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Airspace  Reclassification  Final  Rule, 
published  in  the  Federal  Register  on 
IDecember  17, 1991,  airspace  at  an 
airport  with  a  part-time  control  tower 
should  be  designated  as  a  Class  D 
airspace  area  when  the  control  tower  is 
in  operation,  and  as- a  Class  E  airspace 
area  when  the  control  tower  is  closed 
(56  FR  65645). 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  as  surface  areas  for  airports 
are  published  in  paragraph  6002  of  FAA 
Order  7400.9B  dated  Jidy  18. 1994,  and 
effective  September  16. 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
Under  the  circiunstances  presented,  the 
FAA  concludes  that  there  is  an 
immediate  need  to  establish  this  Class  E 
surface  area  in  order  to  promote  the  safe 
and  efficient  handling  of  air  traffic  in 
these  areas.  Therefore.  I  find  that  notice 
and  pubUc  procedures  under  5  U.S.C. 
553(b)  are  impracticable  and  contrary  to 
the  public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
'  does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures^d  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART71-(AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  Executive  Order  10854;  24  FR  9565,  3 
CFR.  1959-1963  Comp..  p.  389;  49  U.S.C. 
106(g):  14  CFR  11.69. 


f71.1    [Ai^ded] 

2.  The  i 
14  CFR 


71,1 


incorporation  by  reference  in 
of  the  Federal  Aviation 
Administ^tion  Order  7400.9B,  Airspace 
s  and  Reporting  Points, 
18, 1994,  and  effective 
16, 1994.  is  amended  as 


Designatic  ni 
dated  July 
Septembei 
follows: 

Paragraph  i  >002— Class  E  airspace  areas 
designated  is  a  surface  area  for  an  airport 

»         •         •         • 

AEA  VA  E3  Charlottesrille.  VA  [New] 

Charlottesv|lle-Albemarle  Airport, 


•01 


(lat.  38 

Within  a 
Albemarle 
is  effective 
times 
Airmen 
thereafter 
Facility  Dirfectory, 


.Ths 
■b! 


SUMMARY: 


Charloltesville,  VA 

\9"N..loag.7B'27'10"}N.) 
niiie  radius  of  Charlottesville- 
lirport.  This  Class  E  airspace  area 
luring  the  specific  dates  and 
established  in  advance  by  a  Notice  of 
effective  date  and  time  will 
published  in  the  Airporty 


Issued  in0amaica.  New  York,  on  November 
7. 1994. 

John  S.  Walker. 

Manager,  < 
[PR  Doc. 

BILLING  COOi' 


.Ar 


Traffic  Division. 

Filed  12-2-94;  8:45  am) 
4610-13-M 


94  -29815 


14  CFR  Pi  rt  71 

[Airspace  I  ocket  No.  9»nANE-77I 

Correctioi  i  to  Amendment  of  Class  E 
Airspace;  Lyndonville,  VT 

AGENCY:  F  jderal  Aviation 
Administi  aUon,  DOT. 

ACTION:  Filial  Rule;  correction. 


Phis  action  corrects  errors  in 
a  final  ruli  i  purporting  to  establish  Class 
E  airspace)  at  Lyndonville,  VT, 

in  the  Federal  Register  on 
August  lOl  1994  (59  FR  40800).  That 
action  wai  a  result  of  a  review  of 
standard  i  istrument  approach 
procedure  j  (SIAP's)  for  Caledonia 
County  A  rport  which  showed  a  need 

led  airspace  upward  from  700 
feet  abovejthe  surface  to  contain 
instrumenft  flight  rules  (IFR)  operations 
at  the  airp  3rt.  This  action  corrects 

in  the  final  rule  to  show  that 
the  final  r  de  revises  airspace  already 
designate*  instead  of  establishing  new 

airspaee. 

SATE:  0901  u.t.c.,  October  13, 


controllec 
EFFECTIVE 
1994 


I FURT^  ER 


FOR 

Charles  V 
System 

Federal  AViation 
New  Engli  ind 
Burlingti 
(617) 238 


toil 


INFORMATION  CONTACT: 
1'aylor,  Airspace  Specialist, 
M^agement  Branch,  ANE-530, 
Administration,  12 
Executive  Park, 
,  MA  01803-5299;  telephone 
7532;  fax  (617)  238-7560. 


SUPP1.EMENTARY  INFORMATION: 
History 

On  August  10, 1994,  the  FAA 
published  a  final  rule  (59  FR  40800)  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  purporting 
to  establish  Class  E  airspace  at 
Lyndonville.  VT.  The  proposal  was 
prompted  by  a  review  of  standard 
instnunent  approach  procedures 
(SIAP's)  for  Caledonia  Coimty  Airport 
which  showed  a  need  for  controlled 
airspace  upward  from  700  feet  above  the 
sur&ce  to  contain  instrument  flight 
rules  (IFR)  operations  at  the  airport.  The 
final  rule  described  the  action  as 
establishing  new  controlled  airspace. 
Since  Class  E  airspace  already  existed  at 
Lyndonville,  this  action  corrects 
references  in  the  final  rule  to  show  that 
the  final  nde  revises  the  description  of 
airspace  already  designated  instead  of 
establishing  new  controlled  airspace. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  final  rule 
relating  to  the  Lyndonville.  VT  Class  E 
airspace  as  published  in  the  Federal 
Register  on  August  10. 1994,  (59  FR 
40800),  (Federal  Register  Document  94- 
19405),  is  corrected  as  follows: 

On  page  40800,  middle  colunm. 
change  the  title  of  the  action  from 
"Establishment  of  Class  E  airspace. 
Lyndonville.  VT"  to  "Amendment  of 
Class  E  airspace.  Lyndonville.  VT." 

On  page  40800,  middle  column. 
Summary  section.  1st  line,  change  the 
word  "establishes"  to  "amends." 

On  page  40800,  middle  column, 
History  paragraph,  5th  line,  change  the 
word  "establish"  to  "amend." 

On  page  40800, 3rd  column,  3rd 
paragraph,  1st  line,  change  the  word 
"estabUshment"  to  "amendment." 

On  page  40800, 3rd  column.  The  Rule 
paragraph,  2nd  line,  change  the  word 
"establishes"  to  "am«ids." 

On  page  40801, 1st  colunm,  in  the 
amendment  to  incorporation  by 
reference,  change  the  first  line  of  the 
description  of  the  airspace  from  "ANE 
VT  E5  Lyndonville.  VT  (New)"  to  "ANE 
VT  E5  Lyndonville.  VT  (Revised]." 
•        *        •        •    '    • 

Issued  in  Burlington,  Massachusetts,  on 
November  21, 1994. 
John  ).  Boyce, 

Acting  Manager,  Air  Traffic  Division.  New 
England  Region. 

IFR  Doc  94-29795  Filed  12-2-94;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Doctet  No.  M-ANE-29] 

Amendment  of  Offsttore  Airspac* 
Area;  East  Coast  Low 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  amends  the  East 
Coast  Low  Control  Area  by  expanding 
the  area  in  the  vicinity  of  Nantucket, 
MA,  to  allow  aircraft  executing  the 
Localizer  Back  Course  Runway  6 
instrument  approach  procedure  at 
Nantucket  Memorial  Airport,  Nantucket, 
MA  (ACK),  to  remain  in  controlled 
airspace  at  lower  altitudes,  and  thereby 
promote  the  efficient  use  of  that 
airspace. 

EFFECTIVE  DATE:  0901,  u.t.c,  February  2, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karl  D.  Anderson,  Management  System 
Specialist,  System  Management  Branch, 
ANE-530,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone,  (617)  238-7530- 
facsimile,  (617)  238-7560. 

SUPPLEMENTARY  INFORMATION: 
History 

On  June  28, 1994,  die  FAA  published 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  to  amend  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  amending  the  East  Coast  Low  Control 
Area  in  the  vicinity  of  Nantucket.  MA. 
The  proposal  addressed  a  need  to  more 
efficiently  use  the  airspace  in  the 
vicinity  of  Nantucket  Island  by  allowing 
aircraft  executing  the  Localizer  Back 
Course  Rimway  6  instrument  approach 
procedure  at  Nantucket  Memorial 
Airport  (ACK)  to  remain  in  controlled 
airspace  at  lower  altitudes. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  of  the  FAA. 
No  comments  on  the  proposal  were 
received. 

Designations  for  Low  Control  Areas 
are  published  in  Paragraph  6007  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  amendment  to  the  Offshore 
Airspace  Area  designated  in  this 
document  will  be  published 
subsequently  in  the  Order 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  East  Coast  Low  Control  Area  in  the 


vicinity  of  Nantucket,  MA.  The  effect  of 
this  action  is  to  allow  aircraft  executing 
the  Localizer  Back  Course  Rimway  6 
Instrument  Approach  at  the  Nantucket 
Memorial  Airport.  Nantucket,  MA 
(ACK)  to  remain  in  controlled  airspace 
at  lower  altihides.  The  FAA  has 
determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  "Significant 
Regulatory  Action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

S/i-l    [Amended] 

Y2jT^e  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6007    Offshore  Airspace  Areas 


East  Coast  Low  (Revised] 

That  airsp>ace  extending  upward  from 
2,000  feet  MSL  bounded  on  the  west  and 
north  by  a  line  12  miles  from  and  parallel  to 
the  U.S.  shoreline  and  on  the  south  and  east 
by  a  line  beginning  at  lat.  39''25'46"N,  long. 
74''02'34"VV,  running  to  lat.  39'02'05"N, 
long.  73''39'30"W,  then  to  lat.  40°04'2O"N. 
long.  72''3O'0O"W,  then  to  lat.  40'37'14"N, 
long.  72''30'00"W;  and  that  airspace  bounded 
on  the  north  by  a  line  12  miles  from  and 
parallel  to  the  U.S.  shoreline  and  on  the 


south  end  east  by  a  line  beginning  at  lat 
4O'40'59"N.  long.  72''17'22"W,  running 
along  the  northern  boundary  of  Warning 
Areas  W-106B.  W-105C-D.  and  W-105E  to 
lat.  41»00'00"N,  long.  TO'Sl'OO"  W,  then  to 
lat.  41«00'00"N,  long.  70*t)0'00"W,  then  to 
lat.  41»02'30"N,  long.  70«00'00"W;  and  that 
airspace  bounded  on  the  south,  west  and 
north  by  a  line  12  miles  6t>m  and  parallel  to 
the  U.S.  shoreline  and  on  the  east  by  a  line 
beginning  at  lat.  41''16'00"N,  long. 
69»41'15"W,  running  to  lat.  41''43'0O"N, 
long.  69"39'30"  W;  and  that  airspace  bounded 
on  the  south,  west,  and  northwest  by  a  line 
12  miles  from  and  parallel  to  the  U.S. 
shoreline  and  on  the  east  and  southeast  by 
a  line  beginning  at  lat.  42''15'31"N,  long. 
70"00'00"  W,  running  to  lat.  43»ir0O"N, 
long.  70°00'00"W,  then  to  lat.  43»33'56''N 
long.  69''29'12"\V. 
*         *         *         •         • 

Issued  in  Burlington,  Massachusetts,  on 
November  21, 1994. 
Francis  J.  Johns, 

Manager.  Air  Traffic  Division,  .\ew  England ' 
Region. 

IFR  Doc.  94-29796  Filed  12-2-94;  8:45  am) 
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COaMODriY  FUTURES  TRADING 
COMMtSSION 

17  CFR  Part  30 

Foreign  Option  Transactions 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Order. 


SUMMARY:  The  Conunodity  Futures 
Trailing  Commission  ("Commission")  is 
authorizing  option  contracts  on  the  LME 
Aluminmn  Alloy  Futiues  Contract 
traded  on  the  London  Metal  Exchange 
("LME")  to  be  offered  or  sold  to  persons 
located  in  the  United  States.  This  Order 
is  issued  pursuant  to:  (1)  Commission 
rule  30.3(a).  17  CFR  30.3(a)  (1994), 
which  makes  it  unlawful  for  any  person 
to  engage  in  the  offer  or  sale  of  a  foreign 
option  product  until  the  Commission, 
by  order,  authorizes  such  foreign  option 
to  be  offered  or  sold  in  the  United 
States;  and  (2)  the  Commission's  Order 
issued  on  August  18, 1992,  57  FR  38437 
(August  25, 1992),  authorizing  certain 
option  products  traded  on  the  LME  to  be 
offered  or  sold  in  the  United  States. 
EFFECTIVE  DATE:  January  4, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francey  L  Youngberg,  Esq.,  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  D.C.  20581. 
Telephone:  (202)  254-8955. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  issued  the  following 
Order: 


Federal  Register  /  Vol.  59.  No.  2.'?7.  /  Mnnri^,,   n, 
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Order  Under  Commission  Rule  30.3(a) 
Permitting  Option  Contracts  on  the 
LME  Aluminom  Alloy  Futures  Contract 
Traded  on  tlie  London  Metal  Exchange 
To  Be  OfiiBred  or  Sold  in  the  United 
States  Thirty  Days  After  Publication  of 
this  Notice  in  the  Federal  Register 
Absent  Further  Notice 

By  Order  issued  on  August  18, 1992 
("Initial  Order"),  the  Commission 
authorized,  pursuant  to  Commission 
rule  30.3(a), >  certain  option  products 
traded  on  the  London  Metal  Exchange  to 
be  offered  or  sold  in  the  United  States. 
57  FR  38437  (August  25, 1992).  Among 
other  conditions,  the  Initial  Order 
specified  that: 

Except  as  otherwise  pennitted  under  the 
Commodity  Exchange  Act  and  regulations 
thereunder,  •  •  •  no  offer  or  sale  of  any 
London  Metal  Exchange  option  product  in 
the  United  States  shall  be  made  until  thirty 
days  after  publication  in  the  Federal  Register 
of  notice  specifying  the  particular  option(s) 
to  be  offered  or  sold  pursuant  to  this  Order. 

By  letter  dated  October  31. 1994  the 
London  Metal  Exchange  ("LME) 
represented  that  it  would  be  introducing 
an  option  contract  based  on  the  LMEa 
Aluminum  Alloy  Futures  Contract.  Tne 
LME  has  requested  that  the  Commissicn 
supplement  its  Initial  Order  authorizing 
Option  Contracts  on  High  Grade 
Primary  Aliuniiium,  Copper-Grade  A, 
Special  High  Grade  Zinc,  Standard 
Lead,  Primary  Nickel  and  Tin  futures 
contracts.  57  FR  38437  (Aug.  25. 1992), 
by  also  authorizing  the  Option  Contract 
on  the  LME  Aluminum  Alloy  Futures 
Contract  to  be  offered  or  sold  to  persons 
in  the  United  States.  Upon  due 
consideration,  and  for  the  reasons 
previously  discussed  in  the  initial 
Order,  the  Commission  believes  that  the 
request  for  authorization  to  offer  or  sell 
an  option  contract  on  the  LME 
Aluminum  Alloy  Futures  Contract 
should  be  granted. 

Accordingly,  pursuant  to  Commission 
rule  30.3(a)  and  the  Commission's 
Initial  Order  issued  on  August  18, 1992, 
and  subject  to  the  terms  and  conditions 
specified  therein,  the  Commission 
hereby  authorizes  the  Option  Contract 
on  the  LME  Aluminum  Alloy  Futures' 
Contract  to  be  offered  or  sold  to  persons 
located  in  the  United  States  thirty  days 
after  publication  of  this  notice  in  the 
Federal  Register,  unless  prior  to  that 
date  the  Commission  receives  any 
comments  which  may  result  in  a 
determination  to  delay  the  effective  date 
of  the  Order  pending  review  of  such 


•Comniission  rule  30.3(a).  17  CFR  30.3(a)  (1994). 
makes  it  unkv/ful  for  any  person  to  engage  in  the 
offer  or  sale  of  a  foreign  option  product  until  the 
Commission,  by  order,  authorizes  such  foreign 
option  to  be  offered  or  sold  in  the  United  States. 


commei 
the  Co 


ts.  Under  such  circumstances, 
ission  will  provide  notice. 


LME  Aluminum  Alloy  Options  Contract 

Unit  of  Trading— 1  Option  to  buy  (or 
sell)  1  LME  Aluminiun  Alloy  Futures 
contract  tvith  a  price  denominated  in 
either  ui  Dollars  (USD)  or  Pounds 
Sterling  ISTG)  or  German  Marks  (DEM) 
or  Japanese  Yen  (YEN). 

Delivery /Expiry  Month— Every  month 
up  to  15  pionths  forwaud,  except  for 
DEM  and  YEN  if  Delivery  day  is  non- 
business for  that  currency. 

Exerci  e  Day/Delivery  Day /Expiry 
Day— Ex  srcise  by  11:10  a.m.  of  1st 
Wednesc  ay  of  the  Delivery  month. 
Assignment  of  Futures  contract  is  by 
11:40  a.i*.  on  the  Exercise  day.  Options 
not  exe«  ised  automatically  expire. 

Quota!  ons — In  each  of  the  currencies 
specifiec . 

Minim  nm  Price  Movements  for 
Premiun  s — 


USD  OPTIONS 
STG  OF  IONS 
DEM  OP  IONS 
YEN  OF  IONS 

Tradii^ 
13:10. 1 
16-35  arid 
or  any 


time 

Contra  :t 
LME  All  tninum 
of  20  ton  1 
Wednesc  ays 
the  Exen  ise 

Exercii  e 
US  Dollars 

— us$: 


— USS  iO 
US$  .7 
—USS  00 
over 
Pounds 
for  all 
Japanese 
— JYIC  ,000 


from 

-JY2C 

over 


— JY2C  ,000 


US    0.01 
STG    0.01 
DEM    0.01 
YEN    10 
Hours— 11:45-11:50, 13:05- 
15-13:30, 15:50-15:55,  16:30- 
16:35-17:00  for  Ring  trading 
>  on  the  telephone  market. 
Standard — ^Assignment  of  1 
Alloy  Futures  contract 
les  with  a  delivery  on  the  3rd 
of  the  Delivery  month  at 
Price. 
Price  Intervals  (Gradations) — 


3    gradations  for  Strikes  from 
USSfcS  to  US$1725 

gradations  for  Strikes  from 
US$1725  to  US$2950 

gradations  for  all  Strikes 
US$3000 
J  terling— STG25    gradations 
strikes  over  STG25 
Yen 

gradations  for  Strikes 
JYIO.OOO  to  JY390,000 

gradations  for  all  Strikes 
JY400,000 


Deutschi  larks 
— DE^  50    gradations  for  Strikes  from 

DEN  50  to  DEM4950 
—DEN  200    gradations  for  all  Strikes 

over  DEM5000. 

Optior 
price  is 
seller  on|the 
followin 
is  traded 


Price  (Premium)- The  option 
^yable  by  the  buyer  to  the 
next  Business  Day 
the  day  on  which  the  Option 


List  of  Subjects  in  17  CFR  Part  30 

Comm  )dity  futures.  Commodity 
options,  ^'oreign  transactions. 

Accon  ingly,  17  CFR  Part  30  is 
amended  as  set  forth  below: 


PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Audiority:  Sees.  2(a)(1)(A),  4, 4c,  and  8a  of 
the  Commodity  Exchange  Act,  7  U.S.C.  2, 6. 
6c  and  12a. 

2.  Appendix  B  to  Part  30  is  amended 
by  adding  the  following  entry  after  the 
existing  entries  for  the  "London  Metal 
Exchange"  to  read  as  follows: 

Appendix  B— Option  Contracts 
Permitted  To  Be  Offered  or  Sold  in  the 
U.S.  Pursuant  to  §  30.3(a) 


Exchange 

Type  of  con- 
tract 

FR  date  and 
citation 

•                          * 

London  Metal 

• 

Options  on 

*                          • 

Decembers, 

Exchange. 

theU^E 

1994;  59 

Aluminum 

FR 

Alloy  Fu- 

ture Con- 

tract 

•                          • 

• 

•                             • 

Issued  in  Washington,  D.C  on  November 
29, 1994. 
Jean  A.  Webb, 

Secretary  to  the  Commission. 
FR  Doc.  94-29853  Filed  12-2-94;  8:45  am) 
BiLUNG  CODE  63S1-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  101 

[Docket  Nos.  90N-0134  and  91N-0162] 
RIN  0905-AD08 

Food  Labeling:  Mandatory  Status  of 
Nutrition  Lat)eling  and  Nutrient 
Content  Revision,  Format  for  Nutrition 
Label;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Correcting  amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
regulations  that  require  nutrition 
labeling  on  most  foods  that  are  regulated 
by  FDA.  In  the  Federal  Register  of 
August  18, 1993  (58  FR  44063),  the 
agency  published  a  document  entitled 
"Food  Labeling:  Mandatory  Status  of 
Nutrition  Labeling  and  Nutrient  Content 
Revision,  Format  for  Nutrition  Label; 
Technical  Amendment."  The  document 
was  published  with  an  inadvertent  error 
in  the  amendatory  language.  This 
document  corrects  that  error. 
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EFFECTIVE  DATE:  May  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  L  Wilkening,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-5763. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  18, 1993. 
FDA  published  a  dociunent  that 
amended  the  regulations  that  require 
nutrition  labeling  on  most  foods 
regulated  by  FDA.  The  agency  intended 
to  revise  the  introductory  text  of 
§  101.9(c)(l)(i)  (21  CFR  101.9(c)(l)(i))  to 
specify  that  when  either  specific  or 
general  food  factors  are  used  in 
calculating  caloric  content,  the  factors 
should  be  applied  to  actual  amounts  (i. 
e.,  before  rounding)  of  food  components. 
The  agency  inadvertentlv  omitted  the 
words  "introductory  text"  from 
amendatory  statement  2  (58  FR  44076). 
Consequently,  the  actual  methods  for 
calculating  caloric  content  were 
removed  from  the  Code  of  Federal 
Regulations.  Accordingly,  this 
document  corrects  §  101.9(c)(l)(i)  to 
restore  the  methods. 

List  of  Subjects  in  21  CFR  Part  101 

Food  labeling,  Reporting  and 
recordkeepmg  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4,  5, 6,  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453. 
1454, 1455);  sees.  201,  301,  402.  403,  409, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321.  331,  342.143.  348,  371). 

2.  Section  101.9  is  amended  by 
revising  paragraph  (c)(l)(i)  to  read  as 
follows: 

$101.9    Nutrition  labeling  of  food. 
•        *        •        *        • 
~  (c)  •  •  • 

(1)  •  •  * 

(i)  Caloric  content  may  be  calculated 
by  the  following  methods.  Where  either 
specific  or  general  food  factors  are  used, 
the  factors  shall  be  applied  to  the  actual 
amount  (i.e.,  before  rounding)  of  food 
components  (e.g.,  fat.  carbohydrate, 
protein,  or  ingredients  with  specific 
food  factors)  present  per  serving. 

(A)  Using  specific  Atvvater  factors  (i. 
e.,  the  Atwater  method)  given  in  Table 
13,  "Energy  Value  of  Foods— Basis  and 
Derivation."  by  A.  L.  Merrill  and  B.  K. 


Watt.  United  States  Department  of 
Agriculture  (USDA)  Handbook  No.  74 
(slightly  revised.  1973),  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51 
and  is  available  from  the  Office  of  Food 
UbeUng  (HFS-150),  Center  for  Food 
Safety  and  Applied  Nutrition.  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  or  may  be 
inspected  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  St.  NW., 
suite  700,  Washington,  DC.; 

(B)  Using  the  general  factors  of  4.  4, 
and  9  calories  per  gram  for  protein,  total 
carbohydrate,  and  total  fat.  respectively, 
as  described  in  USDA  Handbook  No.  74 
(slightly  revised  1973)  pp.  ^ii.  which 
is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  (the  availability  of  this 
incorporation  by  reference  is  given  in 
paragraph  (c)(l)(i)(A)  of  this  section); 

(C)  Using  the  general  factors  of  4,  4. 
and  9  calories  per  gram  for  protein,  total 
carbohydrate  less  the  amoimt  of 
insoluble  dietary  fiber,  and  total  fat, 
respectively,  as  described  in  USDA 
Handbook  No.  74  (slightly  revised  1973) 
pp.  9-11,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51  (the 
availability  of  this  incorporation  by 
reference  is  given  in  paragraph 
(c)(l)(i)(A)  of  this  secUon; 

(D)  Using  data  for  specific  food  factors 
for  particular  foods  or  ingredients 
approved  by  the  Food  and  Drug 
Administration  (FDA)  and  provided  in 
parts  172  or  184  of  this  chapter,  or  by 
other  means,  as  appropriate;  or 

(E)  Using  bomb  calorimetry  data 
subtracting  1.25  calories  per  gram 
protein  to  correct  for  incomplete 
digestibility,  as  described  in  USDA 
Handbook  No.  74  (shghtly  revised  1973) 
p.  10,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51  (the 
availability  of  this  incorporation  by 
reference  is  given  in  paragraph 
(c)(l)(i)(A)  of  this  section). 

*        *        •        »        • 

Dated:  November  28. 1994. 
WiUiam  K.  Hubbard, 

Interim  Deputy  Commisioner  for  Policy. 
jFR  Doc.  94-29733  Filed  12-2-94;  8:45  am] 
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Zi  CFR  Part  177 

[Docket  No.  91F-019q 

Indirect  Food  Adcmives:  Polymsrs 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  ethylene/1, 3-phenylene 
oxyethylene  isophthalate/terephthalate 
copolymer  in  blends  with  polyethylene 
terephthalate  polymers  in  contact  with 
food.  This  action  is  in  response  to  a 
petition  filed  by  Mitsui  Petrochemical 
Industries,  Ltd. 

DATES:  Effective  December  5, 1994; 
written  objections  and  requests  for  a 
hearing  by  January  4, 1995. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Paridawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  White,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204. 
202-254-9511. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
July  23,  1991  (56  FR  33761).  FDA 
announced  that  a  food  additive  petition 
(FAP  1B4236)  had  been  filed  by  Mitsui 
Petrochemical  Industries.  Ltd.. 
Kasumigaseki  Bldg..  P.O.  Box  90.  2-5 
Kasumigaseki  3-chome.  Chiyoda-ku, 
Tokyo  100,  Japan.  The  peUtion 
proposed  that  the  food  additive 
regulaUons  in  §  177.1345  Ethylenett,  3- 
phenylene  oxyethylene  isophthalate/ 
terephthalate  copolymer  (21  CFR 
177.1345)  be  amended  to  provide  for  the 
safe  use  of  ethylene/1, 3-phenylene 
oxyethylene  isophthalate/terephthalate 
copolymer  in  blends  with  polyethylene 
terephthalate  polymers  in  contact  with 
food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  food  additive  is  safe  and  that  the 
regulations  in  §  177.1345  should  be 
amended  as  set  forth  below. 

in  accordance  widi  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
dociunents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  enviroiunent.  and  that  an 
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environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above]  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  4, 1995,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Fdiiure  to  request  a  hearing  for  any 
pailicular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
w.^.'ch  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shail  be  submitted  and  shall  be 
idontificd  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
rpfponse  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
'  of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS    ^ 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  Sees.  201,  402.  409.  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342,  348,  379e). 

2.  Section  177.1345  is  amended  by 
revising  the  introductory  text  and  by 
adding  new  paragraph  (d)  to  read  as 
follows: 


Ethylene/1 , 3-phenytene 
isopltthalate/terephthaiate 


§  177.1 34J 
oxyethyle  le 
copolyme . 

Ethyl©  e/l,3-phenyleneoxyethylene 
isophtha  ite/terephthalate  copolymer 

No.  87365-98-8)  identified  in 
(a)  of  this  section  may  be 
d,  subject  to  the  provisions  of 
section,  as  the  non-food-contact 
I  iminate  structujres  subject  to 
of  §177.1395,  and  in 
polyethylene  terephthalate 
complying  with  §  177.1630. 


(CAS  Rej  . 
paragrap  i 
safely  usi 
this 

layer  of 
the 

blends 
polymers 


provi  lions 
w  th 


(d)  Lin  nations.  Copolymer  blends 
describee  above  shall  not  exceed  30 
percent  h  y  weight  of  ethylene/1, 3- 
phenylen  e  oxyethylene  isophthalate/ 
terephthj  late  copolymer.  The  finished 
blend  ma  y  be  used  in  contact  with  food 
only  und  )t  conditions  of  use  C  through 
G,  as  desi  ribed  in  Table  2  of 
§  176.17C  (c)  uf  this  chapter,  except  that 
with  fooc  identified  as  Type  III,  IV-A, 
V,  Vlll-i^  ,  and  DC  in  §  176.170(c),  Table 
1 ,  the  coj  olymer  may  be  used  under 
conditio!  of  use  C  at  temperatures  not 
to  e.xceei  160  "F  (71  "C). 


Dated:  f 
Raymond 

Acting  Dii^ctor, 
Applied 
[FR  Doc. 
BILLING 


S  i 


COI  E 


ovember  18. 1994. 

1.  Newberry, 

,  Center  for  Food  Safety  and 
i^thtion. 

-29854  Filed  12-2-94;  8:45  ami 

4160-01-F 


21  CFR  t  art  178 

Pocket  N).  91 F-0430J 

Indirect  Food  Additives:  Adjuvants, 
Productifin  Aids,  and  Sanitizers 

agency:  'ood  and  Drug  Administration. 
HHS. 

ACTION:  Anal. rule 


SUMMARY  The  Food  and  Drug 
Adminis  ration  (FDA)  is  amending  the 
food  add  tive  regulations  to  provide  for 
the  safe  i  se  of  2-methyl-4,6- 
bisKocty  thio)methyl]phenol  as  a 
stabilize!  in  can-end  and  side  seam 
^t^ments  ind  in  various  polymers 
intended  for  use  in  contact  with  food. 
This  acti  >n  is  in  response  to  a  petition 
filed  by  ( iba-Geigy  Corp. 

DATES:  E  fective  December  5, 1994; 
uTitten  c  ejections  and  requests  for  a 
hearing  1  y  January  4, 1995. 
ADDRESSI  ;S:  Submit  written  objections  to 
the  Dock  ;ts  Management  Branch  (HFA- 
305),  Foe  d  and  Drug  Administration, 
rm.  1-23  12420  Parklawn  Dr.. 
Rockvilh  ,  MD  20857. 

FOR  FUR1  -lER  INFORMATION  CONTACT: 
Richard  I.  White,  Center  for  Food 


Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3094. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
December  2, 1991  (56  FR  61253),  FDA 
announced  that  a  food  additive  petition 
(FAP  1B4283)  had  been  filed  by  Ciba- 
Geigy  Corp.,  Seven  Skyline  Dr., 
Hawthorne,  NY  10532-2188.  The 
petition  proposed  that  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  be 
amended  to  provide  for  the  safe  use  of 
2-methyl-4,6- 

bis[(octylthio)methyl]phenol  as  a 
stabilizer  in  can-end  and  side  seam 
cements  and  in  various  polymers 
intended  for  use  in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  propu.si;  J 
food  additive  use  is  safe,  and  that  this 
use  should  be  listed  in  §  178.2010,  as  set 
forth  below.  In  addition,  FDA  is 
correcting  the  entry  for  this  additive  in 
§  178.2010(b),  in  the  table  under  the 
heading  "Substances"  to  capitalize  the 
letter  "m"  in  "methyl."  Thus,  it  will 
read  "2-Mcthyl-4,6- 
bis[(octylthio)methy  1]  phenol. " 

A  review  of  the  petition  indicates  that 
the  additive  may  contain  trace  amounts 
of  formaldehyde  as  an  impurity.  The 
potential  carcinogenicity  of 
formaldehyde  was  reviewed  by  the 
Cancer  Assessment  Committee  (the 
committee)  that  has  been  formed  by 
FDA's  Center  for  Food  Safety  and 
Applied  Nutrition.  The  committee  noted 
that  for  many  years  formaldehyde  has 
been  known  to  be  a  carcinogen  by  the 
inhalation  route,  but  it  concluded  that 
these  inhalation  studies  are  not 
appropriate  for  assessing  the  potential 
carcinogenicity  of  formaldehyde  in 
food.  The  comftiittee  reached  its 
conclusion  because  the  route  of 
administration  was  not  relevant  to  food 
safety,  and  the  fact  that  tumors  were 
observed  only  locally  at  the  portal  of 
entry  (nasal  turbinates).  The  agency  has 
received  literature  reports  of  two 
drinking  water  studies  on 
formaldehyde:  (1)  A  preliminary  report 
of  a  carcinogenicity  study  purported  to 
be  positive  by  Soffritti  et  al.  (1989), 
conducted  in  Bologna,  Italy  (Ref.  1)  and 
(2)  a  negative  study  by  Til,  et  al.  (1989). 
conducted  in  The  Netherlands  (Ref.  2). 
The  committee  reviewed  both  studies 
and  concluded  in  a  "Memorandum  of 
Conference,"  dated  April  24, 1991,  and 
March  4, 1993,  "•  *  *  that  data 
concerning  the  So^tti  study  reported 
were  unreliable  and  could  not  be  used 
in  the  assessment  of  the  oral  I 
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carcinogenicity  of  formaldehyde"  (Ref. 
3).  This  conclusion  is  based  on  a  lack 
of  critical  details  in  the  study, 
questionable  histopathologic 
conclusions,  and  the  use  of  xmusual 
nomenclature  to  describe  the  tumors. 
Thus,  the  committee  concluded  that 
there  is  no  basis  to  find  that 
formaldehyde  is  a  carcinogen  when 
ingested. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  ft-om  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  c»efully  considered 
the  potential  envirorunental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  vdll  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
envirorunental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  4, 1995,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 


thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  yrith 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  vnth  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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Feron,  V.  H.  M.  Hollanders,  H.  E.  Falke, 
and  J.  J.  Clary,  "Two- Year  Drinking- 
Water  Study  of  Formaldehyde  in  Rats," 
Food  Chemical  Toxicology,  Vol.  27,  No 
2,  pp.  77-97, 1989. 

3.  Memorandum  of  Conference 
concerning  "Formaldehyde,"  Meeting  of 
the  Cancer  Assessment  Committee, 
FDA,  April  24. 1991,  and  March  4, 1993. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS. 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201,  402,  409.  721  of  the 
Federal  Food,  Drug,  and  Cosraetic  Act  (21 
U.S.C.  321,  342.  348,  379e). 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  revismg  the 
entry  for  "2-Methyl-4.6- 
bis[(octylthio)methyllphenor*  under  the 
heading  "Substances,"  and  by  re\ising 
entry  "2,"  and  by  numericahy  adding 
new  entries  "5"  and  "6"  undor  the 
heading  "Limitations"  to  read  as 
follows: 

§  1 78.201 0    Antioxidants  and/or  stabilizers 
for  polymers. 

*        •        •        •        * 

(b)  *  *  * 


Substances 


Limitations 


2-Methyl-4,6-bis[(octylthio)methyl]phenol  (CAS  Reg 
No.  110553-27-0). 


For  use  only: 

•       •       • 

2.  At  levels  not  to  exceed  0.5  percent  by  weight  of  can-end  cements  and  s.de-seam  ce- 
^  rnents  complying  with  §  175.30C(b)(3)(xxxi)  and  (xxxii)  of  ttiis  chapter. 

5.  At  levels  not  to  exceed  0.1  percent  by  weight  of  petroleum  alicyclic  Ohydrocarbon  res- 
ins complying  with  §175.320  of  this  chapter;  rubber-modified  polystyrene  complying 
with  §  177.1640  of  this  chapter  that  contact  food  only  under  conditions  of  use  B  through 
H  descnoed  in  Table  2,  §  176.170(c)  of  this  chapter;  and  petroleum  hydrocarbon  resins 
and  rosins  and  rosin  derivatives  complying  with  §  1 78.3800  of  this  chapter. 

6.  At  levels  not  to  exceed  0.2  percent  by  weight  of  styrene  block  polymers  complying  with 
§  177.1810  of  this  chapter  ttiat  contact  food  of  Types  I,  II,  IV-B,  Vl,  Vll-B,  and  VIII  de- 
scnbed  in  Table  1,  §  176.170(c)  of  this  chapter,  only  under  conditions  of  use  C  through 
H  described  in  Table  2,  §  1 76.1 70(c)  of  this  chapter. 


Federal  Register  /  Vol.  59,  No.  232  /  Monday,  December  5.  1994  /  Rules  and  Regulations 


62321 


62320     Federal  Register  /  Vol.  59.  No.  232  /  Monday,  December  5,  1994  /  Rules  and  Regulations 


Dated:  November  22. 1994. 
William  K.  Hubbard, 
Interim  Deputy  Commissioner  for  Policy. 
(FR  Doc.  94-29732  Filed  12-2-44;  8:45  am] 
MJJNQ  CODE  4160-01-F 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Monensin  and  Bacitracin 
Methylene  Disalicylata 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Elanco 
Animal  Health,  Division  of  Eli  Lily  and 
Co.  The  NADA  provides  for  use  of  two 
separately  approved  Type  A  medicated 
articles,  one  containing  monensin 
sodiiun  and  the  other  containing 
bacitracin  methylene  disalicylate,  to 
make  combination  Type  C  medicated 
feeds  for  the  prevention  of  coccidiosis, 
for  increased  rate  of  weight  gain  and  for 
improved  feed  efficiency  in  growing 
ttukeys. 

EFFECTIVE  DATE:  December  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  McCormack,  Center  for 
Veterinary  Medicine  (HFV-128),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855.  301-594- 
1602. 

SUPPLEMENTARY  INFORMATION:  Elanco 
Animal  Health,  Division  of  Eli  Lilly  and 
Co.,  Lilly  Corporate  Center, 
Indianapolis,  IN  46285,  has  filed  NADA 
140-937.  The  NADA  provides  for  use  of 
separately  approved  45  and  60  grams 
per  pound  (g/lb)  monensin  and  10,  25. 
30,  40,  50,  and  60  g/lb  bacitracin 
methylene  disalicylate  Type  A 
medicated  articles  to  make  Type  C 
medicated  feeds  containing  54  to  90  g 
per  ton  (g/t)  monensin  and  4  to  50  g/t 
bacitracin  methylene  disalicylate.  The 
feed  is  used  for  the  prevention  of 
coccidiosis  caused  by  Eimeha 
adenoeides,  E.  meleagrimitis,  and  E. 
gaUopavonis,  for  increased  rate  of 
weight  gain,  and  for  improved  feed 
efficiency  in  growing  turkeys.  The 
NADA  is  approved  as  of  November  8, 
1994,  and  the  regulations  are  amended 
in  21  CFR  558.355(f)(2)  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

Certain  limitations  currently  required 
on  the  monensin  turkey  feed  labeling 
are  not  in  the  regulations.  At  this  time. 


FDA  is  adping  these  limitations  to  the 
regulations. 

In  accoidance  with  the  freedom  of 
informatien  provisions  of  21  CFR  part 
20  and  2l|CFR  514.11(e)(2)(ii),  a 
summary  pf  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  sa^  in  the  Dockets  Management 
Branch  (I|FA-305),  Food  and  Drug 
Administ  ation,  rm.  1-23. 12420 
Farklawnpr.,  Rockville,  MD  20857, 
from  9  a.i  i.  to  4  p.m.,  Monday  through 
Friday. 

Under  j  ection  512(c)(2)(F)(ii)  of  the 
Federal  F  )od.  Drug,  and  Cosmetic  Act 
(21  U.S.C  360b(c)(2){F)(ii)),  this 
approval  i  [ualifies  for  3  years  of 
marketing  exclusivity  beginning 
Novemb^  8, 1994,  because  the 
application  contains  reports  of  new 
clinical  oi  field  investigations  (other 
than  bioei  |ui\  alence  or  residue  studies) 
or  human  food  safety  studies  (other  than 
bioequiva  ence  or  residue  studies) 
essential  o  the  approval  and  conducted 
or  sponsc  :ed  by  the  applicant. 

The  ag<  ncy  has  determined  under  21 
CFR  25.2'  (d)(l)(ii)  that  this  action  is  of 
a  type  tha  t  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  huma  i  environment.  Therefore, 
neither  ai  environmental  assessment 
nor  an  en  /ironmental  impact  statement 
is  require  i. 

List  of  Su  ijects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

,  imder  the  Federal  Food, 
Cosmetic  Act  and  under  the 
elegated  to  the  Commissioner 
"  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  E58  is  amended  as  follows: 

PART  55  —NEW  ANIMAL  DRUGS  FOR 
USE  IN  A  4IMAL  FEEDS 


of  Food 


l.The 
part  558 

Authorial 

Food,  Dru] 
360b,  371) 


lUthority  citation  for  21  CFR 
<  ontinues  to  read  as  follows: 

Sees.  512.  701  of  the  Federal 
and  Cosmetic  Act  (21  U.S.C 


redesigns 

(f)(2)(iii) 

(n(2)(i)(6 

newly 

(0t2)(i)(b 

(n(2)(ii) 


§558.355 


2.  Sect*)n  558.355  is  amended  by 
ing  paragraphs  (n(2)(ii)  and 
iS  paragraphs  (f)(2)(i)(a)  and 
,  respectively,  by  revising 
esignated  paragraph 
,  and  by  adding  new  paragraph 
read  as  follows: 


ti 


Monensin. 


(2)** 
(i)** 

(b)  Unttations.  For  growing  turkeys 
only;  as  r  lonensin  sodium;  feed 
continue  jsly  as  sole  ration.  Do  not 


allow  horses,  other  equines,  mature 
tiu'keys,  or  guinea  fowl  access  to  feed 
containing  monensin.  Ingestion  of 
monensin  by  horses  and  guinea  fowl  has 
been  fatal.  Some  strains  of  turkey 
coccidia  may  be  monensin  tolerant  or 
resistant.  Monensin  may  interfere  with 
development  of  immunity  to  turkey 
coccidiosis. 

(ii)  Amount  per  ton.  Monensin,  54  to 
90  grams,  and  bacitracin  methylene 
disalicylate,  4  to  50  grams. 

(a)  Indications  for  use.  For  prevention 
of  coccidiosis  caused  by  Eimeria 
adenoeides,  E.  meleagrimitis,  and  E. 
gaUopavonis,  for  increased  rate  of 
weight  gain,  and  for  improved  feed 
efficiency. 

(b)  Limitations.  For  growing  turkeys 
only;  as  monensin  sodium;  feed 
continuously  as  sole  ration.  Do  not 
allow  horses,  other  equines,  mature 
turkeys  or  guinea  fowl  access  to  feed 
containing  monensin.  Ingestion  of 
monensin  by  horses  and  guinea  fowl  has 
been  fatal.  Some  strains  of  turkey 
coccidia  may  be  monensin  tolerant  or 
resistant.  Monensin  may  interfere  with 
development  of  immunity  to  turkey 
coccidiosis.  Bacitracin  methylene 
disalicylate  as  provided  by  No.  046573 
in  §  510.600(c)  of  this  chapter. 

•        *        •        •        • 

Dated:  November  18, 1994. 
Richard  H.  Teske, 

Deputy  Director,  Pre-market  Review,  Center 
for  Veterinary  Medicine. 
[FR  Doc.  94-29855  Filed  12-2-94;  8:45  am] 
BILUNQ  COOE  4160-01-F 


POSTAL  SERVICE 

39  CFR  Part  111 

Special  Bulk  Third-Class  Rates— State 
or  Local  Voting  Registration  Official 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  On  May  20, 1993,  the 
President  signed  into  law  Public  Law 
103-31,  the  National  Voter  Registration 
Act  of  1993,  which  amends  title  39, 
United  States  Code,  by  adding  section 
3629.  The  amendment  authorizes  voting 
registration  officials  to  mail,  effective 
January  1, 1995,  certain  third-class 
matter  at  the  special  bulk  third-class 
rates.  This  notice  contains  regulations 
implementing  the  legislative  changes. 
EFFECTIVE  DATE:  January  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  J.  Collins,  (202)  268-5316. 
SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  published  in  the  Federal 
Register  (59  FR  45652-45653)  on 
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September  2, 1994,  a  proposal  to  amend 
the  Domestic  Mail  Manual  to  implement 
certain  provisions  of  Public  Law  103- 
31,  the  National  Voter  Registration  Act 
of  1993,  which  amended  title  39,  United 
States  Code,  by  adding  section  3629. 
This  section  provides  that  the  Postal 
Service  shall  make  available  to  a  state  or 
local  voting  registration  official  the  rate 
for  any  class  of  mail  tfiat  is  available  to 
a  qualified  nonprofit  organization  under 
39  U.S.C.  3626  for  making  a  mailing  that 
the  official  certifies  is  required  or 
authorized  by  the  Act.  The  mailing 
provisions  of  the  law  apply  only  to  state 
or  local  voting  registration  officials  in 
those  s'atfs  and  the  District  of  Columbia 
that  reqaiie  a  voter  to  register  to  vote 
before  the  date  of  voting  in  a  general 
election  for  public  office.  This  final  rule 
adopts  the  provisions  of  the  proposed 
rule. 

As  information,  the  procedures  that 
apply  to  voting  registraUon  officials 
seeking  authorization  and  mailing 
privileges  under  the  new  provisions  will 
be  similar  to  the  procedures  that  apply 
to  nonprofit  organizations  mailing  at  the 
special  rates.  Voting  registration 
officials  vdll  not  be  permitted  to  mail  at 
the  special  rates  before  receiving  an 
authorization  from  the  Postal  Service. 

Each  state  and  local  voting 
registration  official  must  submit  PS 
Form  3624,  Appfication  to  Mail  at 
Special  Bulk  Third-Class  Rates,  at  each 
post  office  where  materials  will  be 
mailed  at  the  special  bulk  third-class 
rates.  After  submitting  an  application, 
the  voting  registraUon  official  may  mail 
qualifying  materials  under  a  "pending 
arrangement"  with  die  postmaster.  If  die 
application  is  approved,  the  Postal 
Service  will  refund  to  the  voting 
registration  official  die  difference  in 
postage  paid  between  the  regular  rates 
and  the  special  bulk  third-class  rates  for 
mailings  made  after  die  effective  date  of 
the  authorization.  The  authorization 
should  be  requested,  and  will  be  issued, 
by  the  title  of  the  state  or  local  voting 
registration  official.  After  receiving 
authorization  to  mail  at  the  special 
rates,  the  authorized  mailer  may  apply 
to  mail  at  additional  offices  following 
the  procedures  in  the  DomesUc  Mail 
Manual. 

As  with  all  mail  authorized  at  the 
special  rates,  only  third-class  matter, 
deposited  in  prescribed  minimiun 
quantities  and  prepared  in  accordance 
with  postal  regulations,  is  eligible  for 
these  rates.  In  addition  to  these  general 
reqidrements,  the  materials  must  be 
required  or  authorized  by  the  Act 
Finally,  mailers  must  complete  and 
d^osit  with  each  permit  imprint 
mailing  the  appropriate  mailing 
statement:  PS  Form  3602-N,  Statement 


of  Mailing  Widi  Permit  Imprint  Third- 
Class  Mail  (Nonprofit  Rates  Only);  PS 
Form  3602-PVN,  Plant- Verified  Drop 
Shipment  (PVDS)  Consolidated  Mailing 
Statement  Register  Third-Class  (Special 
Rates  Only:  Permit  Imprint);  or  PS  Form 
3602-PC,  Statement  of  Mailing  With 
Meter  or  Precanceled  Postage  Affixed 
Bulk  Third-Class  Mail  (Regular  or 
Nonprofit  Rates),  wiUi  each  metered  or 
precanceled  stamp  mailing.  The 
certification  sections  on  the  mailing 
statements  will  be  modified  as  follows: 

The  signature  of  the  mailer  certifies  *  •  * 
5.  the  mailing,  if  made  by  a  voting 
registration  official,  is  required  or  authorized 
by  the  National  Voter  Registrot:.->n  Act  of 
1993  *  •  •  [Current  item  5  will  be 
renumbered  as  item  6.) 

Evaluation  of  Comments  Received 

A  total  of  31  written  comments  were 
received,  30  from  election  and  voting 
officials  and  1  from  a  member  of 
Congress. 

Of  these  comments,  11  support  the 
proposed  regidations  granting 
preferential  rates  for  voting  materials, 
stating  that  the  proposed  changes  will 
be  workable  for  most  voter  registration 
officials. 

The  remaining  20  comments, 
although  supporting  the  extension  of 
special  bulk  third-class  rates  to  voting 
registration  officials,  seek  an  expansion 
of  die  types  of  matter  that  diose  officials 
may  mail  at  the  special  rates.  Like  other 
mailers  eligible  to  use  the  special  rates, 
voting  registration  officials  would  be 
permitted  to  enter  only  bulk  third-class 
matter  at  those  rates.  The  commenters 
assert  that  the  proposed  rule  would  not 
result  in  any  real  savings  for  voter 
registration  mailings  for  these  reasons: 

(1)  The  bulk  rates  are  available  only 
if  the  mailing  contains  200  or  more 
items  sorted  by  ZIP  Code; 

(2)  Third-class  mail  has  to  be  generic 
only  and,  therefore,  may  not  contain  any 
references  to  personal  or  imique 
information,  as  required  in  most 
mailings  under  the  National  Voter 
Registration  Act  (NVRA); 

(3)  Mailings  under  the  NVRA  are 
either  single  items  of  a  First-Class 
nature  mailed  in  response  to  a 
registration  application  or 
"forwardable"  mailings:  and 

(4)  All  mailings  required  under  the 
NVRA  must  be  given  First-Class  service, 
and  the  rates  would  not  apply  to  any 
"return  if  undeliverable"  or  "forward" 
action,  which  is  essential  to  the  NVRA 
mailings. 

Accordingly,  these  20  commenters 
urge  that  the  Postal  Service,  in  order  to 
comply  writh  the  intent  of  Congress  in 
die  NVRA,  do  die  following: 


(1)  Amend  the  Domestic  Mail  Manual 
to  permit  registration  materials  to  be 
mailed  First-Class  at  the  special  bulk 
third-class  rates  or  some  other  rate  that 
is  lower  than  re^lar  First-Class; 

(2)  Permit  votmg  registration  officials 
to  use  special  bulk  third-class  rates  for 
mailings  required  by  the  NVRA, 
regardless  of  the  service  requested  or  the 
quantity  involved;  and 

(3)  Help  ensure  citizen  participation 
in  the  election  process  by  providing 
special  third-class  rates  for  all  official 
registration  mailings,  lowering  the 
number  of  pieces  required  for  NVRA 
mailings,  and  allowing  voters  to  submit 
ballots  and  registration  cards  through 
the  mail  at  no  expense. 

At  the  outset,  tLe  Postal  Service  notes 
that  the  ehgibility  for  the  special  rates 
is  not  as  restrictive  as  these  commenters 
appear  to  believe.  It  is  ti-ue  diat  matter 
considered  "actual  and  personal 
correspondence"  must  be  entered  as 
First-Class  Mail  and  not  as  third-class 
mail.  However,  this  requirement  does 
not  mean  that  matter  entered  at  the 
special  rates  must  be  generic  and  devoid 
of  any  items  unique  to  the  addressee. 
For  instance,  a  mailpiece  would  not  be 
disqualified  ordinarily  at  the  third-class 
rates  for  the  inclusion  of  information 
typically  on  voting  material  such  as  an 
account  number  or  file  number,  name 
and  address  of  the  addressee,  the 
polling  place,  congressional  district, 
legislative  district,  school  board  district, 
councilmanic  district,  election  district, 
and  precinct.  (As  a  related  example, 
library  cards  are  generally  eligible  for 
third-class  mail.)  Additionally,  although 
third-class  mail  generally  must  consist 
entirely  of  printed  matter,  radier  than 
handwritten  or  typevmtten  matter,  the 
addition  of  a  handwritten  or  typewritten 
name  and  address  is  permitted. 
Questions  about  third-class  eligibility  of 
a  particular  piece  may  be  raised  with 
local  postal  officials. 

Th0  need  for  forwarding,  rettmi,  or 
address  correction  services  also  would 
notnteclude  die  use  of  diird-class  mail. 
Although  these  services  are  not 
automatically  provided  for  third-class 
mail,  they  can  be  obtained  by  adding  the 
appropriate  endorsements  to  the  mail. 
Extra  postage  is  assessed  only  for  pieces 
that  require  such  services.  Election 
boards  or  voter  registration  commissions 
can  minimize  the  volume  of  pieces 
forwarded  or  returned  either  by  using 
the  National  Change  of  Address  (NCOA/ 
system  to  maintain  ciurent  address  lists 
or  by  obtaining  residential  change-of- 
address  information  from  PS  Form  3575 
as  provided  by  Domestic  Mail  Manual 
A910.6.0. 

The  Postal  Service  believes  that  the 
proposed  rule  requiring  matter  of  voting 
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registration  officials  to  meet  the 
requirements  that  other  mailers  must 
meet  to  qualify  for  the  special  bulk 
third-class  rate  is  consistent  with  Public 
Law  103-31.  That  Act  states  that  the 
Postal  Service  shall  make  available  to  a 
state  or  local  voting  registration  official 
the  rate  for  any  class  of  mail  that  is 
available  to  a  qualified  nonprofit 
organization  imder  39  U.S.C.  3626  for 
making  a  mailing  that  the  official 
certifies  is  required  or  authorized  by  the 
Act.  Organizations  authorized  to  mail  at 
the  special  bulk  third-class  rates  may 
mail  only  their  bulk  third-class  matter  at 
those  rates.  Third-class  mail  consists  of 
mailable  matter  that  weighs  less  than  16 
ounces,  is  not  mailed  or  required  to  be 
mailed  as  First-Class  Mail,  and  is  not 
entered  as  second-class  mail  (except  as 
permitted  or  required  by  standard). 

The  Postal  Service,  which  believes 
that  special  bulk  third-class  rates  are 
properly  chargeable  for  third-class 
matter  and  not  other  classes  of  mail, 
does  not  have  the  unilateral  authority  to 
establish  new  postage  rates  or  classes  of 
mail.  Classes  of  mail  are  specified  in  the 
Domestic  Mail  Classification  Schedule 
(DMCS).  Special  bulk  third-class  rates 
are  available  only  to  qualified 
organizations  when  their  mailings 
consist  of  at  least  200  pieces  or  50 
poimds  of  mail  properly  presorted.  The 
minimum  of  200  pieces  or  50  pounds 
was  established  because  it  is  cost- 
effective  for  the  Postal  Service  to  verify, 
accept,  and  process  such  mailings.  The 
minimum-volume  requirement  is 
established  in  section  300.021  of  the 
DMCS,  and  the  Postal  Service  may  not 
change  the  requirements  of  the  DMCS  or 
change  postage  rates  except  by 
undertaking  the  procedures  set  forth  in 
39  U.S.C.  3621-3625. 

In  addition  to  its  consistency  with  the 
language  of  39  U.S.C.  3629,  the 
determination  that  the  special  rates  be 
restricted  to  bulk  third-class  matter  is 
also  in  line  with  subsequent  legislative 
events.  During  1993,  the  U.S.  Senate 
introduced  an  amendment  to  the 
Treasury  and  the  United  States  Postal 
Service  Appropriations  bill  to  authorize 
voting  registration  officials  to  mail  at  "a 
rate  Which  is  one-half  the  applicable 
rate  for  First-Class  Mail"  instead  of 
mailing  at  the  special  bulk  third-class 
rate  as  provided  by  the  NVRA.  139 
Cong.  Rec,  S10186,  August  3, 1993.  The 
conferees  deleted  the  Senate 
amendment,  stating:  "The  conferees  are 
aware,  however,  of  the  concerns  of  some 
election  officials  who  believe  that  the 
bulk  third-class  mail  rate  will  not  be 
sufficient  to  include  all  of  the  mailing 
requirements  of  the  Act."  H.R.  Rep. 
102-256, 103d  Cong.,  1st  Sess., 
September  24, 1993,  at  43. 


Sugges^ons  that  the  Postal  Service 
permit  vcting  materials  to  be  mailed  free 
or  adopt  i  new  rate  for  such  mail,  such 
as  a  percaitage  of  the  First-Class  rate, 
are  beyond  the  scope  of  the  Act  and 
outside  the  authority  of  the  Postal 
Service.  IVee  or  reduced  rate  mailing 
privilegeslmay  not  be  adopted 
unilaterally  by  the  Postal  Service;  they 
are  effected  only  by  congressional 
statute.  0|her  than  39  U.S.C.  3406  and 
3629,  Congress  has  not  enacted  such 
privilegesfor election-related  mailings. 

One  comment  noted  that  the  Postal 
Service  misinterpreted  the  law 
regardingiapplicability  of  the  National 
Voter  Reg|.sti  c.tion  Act  by  stating  that  the 
law  applies  only  to  states  or  local  voting 
registration  officials  in  those  states  and 
the  Distrin  of  Columbia  that  require  a 
voter  to  register  to  vote  before  the  date 
of  voting  ^  a  general  election  for  public 
office.  Tht  commenter  stated:  "Section 
4  of  the  NVRA  exempts  states  which 
had  enacted  a  law  on  or  before  March 
11, 1993,  Which  allovvs  all  voters  to 
'register  td  vote  at  the  polling  place  at 
the  time  of  voting  in  a  gener^  election 
for  Federal  office.'  Any  state  that  enacts 
an  electio]  i-day  registration  law  after 
March  11, 1993,  will  be  subject  to  the 
provision^  of  the  NVRA  and,  therefore, 
should  be  entitled  to  the  preferential 
postal  ratQs."  The  comment  refers  to 
informatidn  in  the  supplementary 
information  section  of  the  proposed 
rule,  which  reads  as  follows: 

The  law  iMVRA)  applies  only  to  state  or 
local  voting  registration  officials  in  those 
states  and  Qie  District  of  Columbia  that 
require  a  vdter  to  register  to  vote  before  the 
date  of  voting  in  a  general  election  for  public 
office. 

Three  c(  mmenters  expressed  strong 
concerns  t  bout  the  procedures  for 
obtaining  i  luthorizations  to  mail  at  the 
special  rat  js.  These  commenters: 

(1)  Oppi  ised  the  requirement  that  the 
local  votii  g  registration  official  submit 
PS  Form  3  324  at  each  post  office  where 
the  officia  will  mail  materials  at  the 
special  bu  k  third-class  rates; 

(2)  Sugg  jsted  that  PS  Form  3624  be 
changed  t<  indicate  that  the  state  or 
local  votiE  }  registration  official  is  the 
applicant,  ;o  be  consistent  with  the  Act; 

(3)  Asse  ted  that  requiring  the  agency 
head  to  co  nplete  the  application  is  an 
imnecessaiy  step  in  the  application 
process  because  it  would  require  Board 
of  Supervisors'  action  ("head  of  the 
agency")  aifid  signature  of  the  Chairman; 

(4)  Argued  that  voter  registration  and 
voter  list  Maintenance  are  entirely 
decentralized  in  many  states  and 
controUedjby  local  elected  officials,  the 
vast  major  ty  of  whom  have  no  staff  or 
office  reso  ut:es.  and  that  imposing 


additional  administrative  requirements 
for  bulk  mail  will  eliminate  the  use  of 
special  bulk  rates  in  counties  and 
municipalities  that  are  least  able  to 
afford  the  full  rates; 

(5)  Proposed  that  the  "Chief  Election 
Official"  designated  in  accordance  with 
the  NVRA  of  1993  should  be  perpiitted 
to  submit  to  the  Postal  Service  the 
names  of  the  registration  offices  and 
post  offices  where  special  bulk  rates 
would  be  needed,  or  that  state  officials 
might  file  a  request  for  all  county  and 
local  officials  to  mail  imder  the  NVRA; 
and 

(6)  Suggested  that  the  application  be 
revised  to  require  the  applicant  to 
submit  only  relevant  material  to 
establish  eligibility  to  mail  at  the  special 
bulk  third-class  rates. 

Postal  laws  have  long  required 
mailers  to  apply  for  au&iorization  to 
mail  at  special  bulk  third-class  rates 
before  entering  mail  at  the  special  rates. 
See  former  39  U.S.C.  4452(d).  This 
application  process  ensures  that  only 
qualified  mailers  enter  matter  at  the 
special  rates  and  that  the  matter  entered 
is  eligible.  The  Postal  Service  has  no 
objections  to  state  and  other  officials 
providing  advice  and  assistance  to  local 
voting  registration  officials  in  qualifying 
to  mail  their  materials  at  the  special 
bulk  third-class  rates.  However,  the 
Postal  Service  will  continue  to  require 
voting  registration  officials  to  obtain  an 
authorization  to  mail  at  the  special  btilk 
third-class  rates  at  the  post  office  where 
the  officials  will  present  matter  for 
mailing  at  the  special  bulk  third-class 
rates. 

Some  commenters  appear  to 
misunderstand  the  proposed  procedure 
for  applying  to  mail  at  the  special  bulk 
third-class  rates.  The  state  or  local 
voting  registration  official  who  will  be 
presenting  bulk  third-class  mailings  will 
be  required  to  apply  to  mail  at  the 
special  bulk  third-class  rates  and  will  be 
considered  the  "official  head  of  the 
government  agency"  (voting  registration 
official). 

An  organization  authorized  to  mail  at 
the  special  bulk  third-class  rates  may 
mail  only  its  matter  at  those  rates.  The 
Postal  Service  is  not  requiring  state 
officials  to  file  requests  for  local  voting 
registration  officials  to  mail  at  the 
special  bulk  third-class  rates.  However, 
state  officials  may  assist  local  voting 
registration  officials  in  preparing  their 
appUcations  if  the  applications  are 
submitted  to  the  post  office  where  the 
local  voting  registration  officials  will 
make  mailings  at  the  special  bulk  third- 
class  rates. 

Consistent  with  the  comments 
received,  the  Postal  Service  is  also  i 

revising  the  application  form  to  reduce 


62324     Federal  Register  /  Vol.  59,  No.  23  :  /  Monday,  December  5,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  232  /  Monday.  December  5.  1994  /  Rules  and  Regulations      62323 


the  burden  on  voting  officials  applying 
to  mail  at  the  special  rates.  PS  Form 
'  3624,  Application  to  Mail  at  Special 
Bulk  Third-CIass  Rates,  will  be  revised 
so  that  election  officials  will  have  to 
supply  only  minimal  information.  The 
revised  form  will  be  printed  in  the 
Postal  Bulletin.  The  information 
required  will  be  far  less  than  that 
required  fi-om  nonprofit  mailers  seeking 
to  mail  at  the  special  rates. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  part  111), 


PART1 1 1— {AMENDED] 

1.  Th^authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C  552(a);  39  U.S.C  101. 
401,  403.  404.  3001-3011.  3201-3219,  3403- 
3406,  3621.  3626.  5001. 

2.  In  the  Domestic  Mail  Manual, 
section  E370  is  amended  by  revising 
E370.3.0  and  E370.5.0. 

The  text  is  as  follows: 

E— Eligibility 

*  »  »  •  • 
[Change  title  of  3.0  to:] 
QUALIFIED  POLITICAL  COMMITTEES 

AND  STATE  OR  LOCAL  VOTING 
REGISTRATION  OFHCIAL 

*  *        •        »        * 

3.2  Definitions 

For  the  standards  in  3.1 

*  •        *        •     ■  • 

[Add  3.3  as  follows:] 

3.3  State  or  Local  Votlne  Reeistration 
Official 

Voting  registration  officials  in  a  state 
or  the  District  of  Columbia  are 
authorized  to  mail  certain  third-class 
materials  at  the  special  bulk  third-class 
rates  under  the  National  Voter 
Registration  Act  of  1993  (see  £370.5.9). 

*  •        •        •        • 

5.0    ELIGIBLE  AND  INELIGIBLE 
MATTER 

*  •        •        •        » 
[Add  E370.5.9  as  follows:] 

5.9    Voting  Registration  Official 

The  voting  registration  official  may 
mail,  at  the  special  rates,  oidy  qualifying 
third-class  matter  that  is  required  or 
authorized  to  be  mailed  at  those  rates  by 
the  National  Voter  Registration  Act  of 
1993. 


A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  in  the 
Federal  Register  as  provided  by  39  CFR 
111.3. 

Stanley  F.  Mires, 
Chief  Counsel.  Legislative. 
(FR  Doc.  94-29826  Filed  12-2-94;  8:45  am) 
BIUMO  CODE  7710-12-P 


39  CFR  Part  265 

Release  of  Information 

agency:  Postal  Service. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
Postal  Service  regulation  which  governs 
the  disclosure  to  the  public  of 
information  contained  in  Postal  Service 
Form  1583,  "Application  for  Delivery  of 
Mail  Through  Agent."  The  amendment 
authorizes  the  disclosure  of  information 
from  Form  1583  for  the  purpose  of 
identifying  addresses  as  Commercial 
Mail  Receiving  Agencies. 
EFFECTIVE  DATE:  January  4, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  J.  Benowitz,  Ethics  and 
Information  Law,  (202)  268-2967. 
SUPPI^MENTARY  MFORMATION:  The  rule  is 
substantially  the  same  as  the  interim 
rule  with  request  for  comments 
published  on  May  3, 1994.  Commercial 
Mail  Receiving  Agencies  (CMRAs)  are 
private  entities  which  receive  mail  on 
behalf  of  other  persons.  An  address 
provided  by  a  CMRA  often  appears  to  be 
a  typical  residential  or  business  address. 
Both  CMRAs  and  their  customers  are 
required  to  sign  Postal  Service  Form 
1583,  "Apphcation  for  Delivery  of  Mail 
Through  Agent,"  a  copy  of  which  is 
filed  with  the  postmaster  responsible  for 
the  delivery  address.  The  Postal  Service 
has  prohibited  the  disclosure  to  the 
public  of  any  information  contained  on 
Form  1583. 

As  amended,  39  CFR  265.6(d)(8) 
authorizes  disclosure  of  information 
from  Form  1583  for  the  sole  purpose  of 
identifying  an  address  as  belonging  to  a 
Commercial  Mail  Receiving  Agency 
(CMRA).  The  regulation  does  not 
authorize  the  disclosure  of  any  other 
information  concerning  CMRAs  or  their 
customers.  Because  the  regulation  does 
not  authorize  the  disclosure  of  the 
identities  of  CMRA  customers, 
disclosures  imder  the  regulation  will 
not  invade  the  legitimate  privacy 
interests  of  persons  who  receive  mail 
through  CMRAs.  The  information  will 
be  disclosed  primarily  by  means  of 
annotations  to  the  Postal  Service's 
Delivery  Sequence  File  (DSF).  DSF  data, 
the  use  of  which  is  made  ax'ailable  to 


the  public  through  authorized  licensees, 
contains  delivery-point  addresses,  and  «t 
does  not  include  the  identities  of 
individuals.  Although  disclosures  will 
be  made  primarily  by  means  of  DSF 
annotations,  the  regulation  permits 
disclosures  by  other  means.  Regardlett 
of  the  means  of  disclostue,  all 
disclosures  are  limited  in  scope  to  the 
identification  of  an  address  as  a  CMRA 
address. 

Copies  of  Form  1583  on  file  with  the 
Postal  Service  are  records  protected  by 
the  Privacy  Act  of  1974.  5  U.S.C.  552a, 
and  they  are  maintained  in  the  Postal 
Service's  Privacy  Act  system  of  records 
USPS  010.050,  Collection  and  Delivery 
Records— Delivery  of  Mail  Through 
Agents.  The  Postal  Service  has  added  a 
routine  use  to  system  of  records  USPS 
010.050  which  authorizes  the  disclosure 
of  the  information  that  may  be  released 
pursuant  to  this  rule.  See  59  FR  22874 
(May  3, 1994). 

Analysis  of  Comments  Received 

Two  written  comments  were  received. 
Onecommenter  expressed  support  for 
the/fnterim  rule.  The  other  commenter 
expressed  concern  that  the  interim  rule 
did  not  define  the  information  which 
may  be  disclosed  with  sufficient 
specificity,  and  also  recommended  that 
the  rule  be  amended  to  authorize  only 
disclosures  by  means  of  DSF 
annotations.  An  editorial  change  to  the 
interim  rule  has  been  made  in  response 
to  these  comments. 

In  response  to  the  commenter's 
concern  that  the  information  which  may 
be  disclosed  was  not  defined  with 
sufficient  specificity,  the  interim  rule 
has  been  modified  to  emphasize  that  the 
only  information  which  may  be 
disclosed  from  PS  Form  1583  is  the  fact 
that  an  address  is  a  CMRA  address.  This 
modification  does  not  alter  the 
substance  of  the  interim  rule,  which  was 
never  intended  to  authorize  the 
disclosure  of  any  other  information. 

For  the  following  reasons,  the  Postal 
Service  has  decided  not  to  adopt  the 
commenter's  recommendation  that 
disclosures  be  limited  to  DSF 
annotations.  First,  we  think  that  a  rule 
which  limits  the  means,  rather  than  the 
scope,  of  disclosure  would  not 
significanUy  add  to  the  protection'of 
legitimate  privacy  interests.  Once  the 
information  has  been  disclosed  through 
a  DSF  licensee,  the  Postal  Service 
carmot  prohibit  or  restrict  the  further 
disclosure  of  the  information.  A  rule 
limiting  disclosures  to  those  made 
through  the  DSF  might  create  the 
appearance  that  the  information  wtU  be 
available  only  to  persons  who  receive 
DSF  data  when,  in  fact,  the  information 
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may  be  further  disseminated  by  those 
who  leceive  it. 

Second,  a&we  explained  in  the 
introductory  comments  to  the  interim 
rule,  we  have  concluded  that  the 
identification  of  CMRA  addresses  will 
be  an  effective  tool  in  combatting  credit 
card  fraud  and  other  types  of  consiuner 
fraud.  Limiting  disclosures  to  DSF 
annotations  might  impair  the 
effectiveness  of  this  tool  by  making  the ' 
information  more  difficult  to  obtain  for 
persons,  including  law  enforcement 
personnel,  who  may  not  have  ready 
access  to  DSF  data.  Therefore,  we  are 
adopting  a  rule  that  permits  disclosure 
by  means  other  than  the  DSF. 

List  of  Subjects  in  39  CFR  Part  265 

Disclosure  of  Information,  Postal 
Service. 

For  the  reasons  set  forth  in  this 
document,  the  Postal  Service  is 
amending  39  CFR  Part  265  as  follows: 

PART  265— RELEASE  OF 
INFORMATION 

1.  The  authority  citation  for  39  CFR 
part  265  continues  to  read  as  follows: 

Authority:  39  U.S.C.  401;  5  U.S.Q  552; 
Inspector  General  Act  of  1978,  as  amended 
(Pub.  L  95-452,  as  amended),  5  U.S.C  App. 
3. 

2.  Paragraph  (d)(8)  of  §  265.6  is 
revised  to  read  as  follows: 

S  265.6    Availability  of  Records. 

•  •        •        •        • 

(d)*  •  • 

(8)  Form  1583,  Application  for 
Delivery  of  Mail  Through  Agent.  Except 
as  provided  by  this  paragraph, 
information  contained  in  Form  1583 
may  not  be  disclosed  to  the  public. 
Information  contained  in  Form  1583 
may  be  disclosed  to  the  public  only  for 
the  purpose  of  identifying  a  particular 
address  as  an  address  of  an  agent  to 
whom  mail  is  delivered  on  behalf  of 
other  persons.  No  other  information, 
including,  but  not  limited  to,  the 
identities  of  persons  on  whose  behalf 
agents  receive  mail,  may  be  disclosed 
from  Form  1583. 

•  •        •        •        • 

Stanley  F.  Mires. 

Chief  Counsel,  Legislative. 

IFR  Doc.  94-29601  Filed  12-2-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENC  ' 

40  CFR  >art70 
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Clean  A 


r  Act  Final  Disapproval  of 
Operating  Permits  Program; 
Commotiwealth  of  Virginia 

AGENCY:  U.S.  Environmental  Protection 


Agency 
ACTION: 


EPA). 

'inal  disapproval. 


SUMMAR'  :  EPA  is  taking  final  action  to 
disappn  ve  the  Clean  Air  Act  operating 
permits  Jrcgramimder  title  V  of  the 
Clean  A  r  Act  Amendments  of  1990 
submitted  to  EPA  "by  the 
Commonwealth  of  Virginia.  The  reasons 
for  this  disapproval  action  were  fully 
describep  in  EPA's  notice  of  proposed 
disapprdyal  (see  the  June  17, 1994 
Federal  Register)  and  can  be 
summarized  as  follows:  (1)  Virginia's 
program  submittal  does  not  contain  the 
necessai  y  legal  authority  to  allow 
persons  who  have  participated  in  the 
permit  p  rogram's  public  comment 
process  o  obtain  review  of  the  final 
permit  c  ecision  in  State  court;  (2)  the 
program  does  not  contain  the  necessary 
legal  aut  lority  to  prevent  the  default 
issuana  of  permits;  (3)  the  submitted 
regulati(  ns  expired  on  June  28, 1994 
and  cam  lot  be  applied  or  enforced  after 
that  dat« ;  (4)  the  regulatory  portion  of 
the  prog  -am  submittal  does  not  include 
the  proj  er  universe  of  sources  required 
to  be  su  iject  to  a  State  operating  permits 
progran  ;  and  (5)  the  program  does  not 
ensure  t|iat  permits  contain  all 
applicat  le  Clean  Air  Act  requirements 
and  doe ;  not  correctly  delineate  permit 
provisia  fis  enforceable  only  by  the 
Commo]  iwealth. 

DATES: '  his  action  will  become  effective 
on  January  4, 1995. 

AOORES^ES:  A  copy  of  Virginia's 
submittal  and  other  supporting 
information  relevant  to  this  action, 
includidg  all  public  comment  letters, 
are  available  for  public  inspection 
during  normal  business  hours  at  the       •* 
following  location:  U.S.  Environmental 
Protectitn  Agency,  Region  III,  Air, 
Radiation  &  Toxics  Division,  841 
Chestni^  Building,  Philadelphia,  PA 
19107. 

FOR  FUR  HER  INFORMATION  CONTACT:  Mr. 
David  J.  Campbell,  Air  and  Radiation 
Prograds  Branch  (SATlO),  U.S. 
Environmental  Protection  Agency, 
Region   (1, 841  Chestnut  Building, 
Philade  phia,  PA  19107.  Telephone:  215 
597-971  1. 


SUPPt.EMENTARY  INFORMATION: 
L  Background 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  ("CAA"))  and 
implementing  regulations  at  40  CFR  part 
70  (see  57  FR  32250  (July  21, 1992)} 
require  that  States  develop  and  submit 
operating  permits  programs  to  EPA  by 
November  15, 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  one  (1)  year  after  receiving  the 
submittal.  H'A's  program  review  occurs 
pursuant  to  section  502  of  the  CAA  and 
the  part  70  regulations,  which  together 
outline  the  criteria  for  approval  or 
disapproval.  If  EPA  has  not  approved  a 
program  by  November  15, 1995  for  a 
State,  it  must  establish  and  implement 
a  Federal  program  in  that  State. 

On  Jime  17, 1994,  EPA  proposed 
disapproval  of  the  operating  permits 
program  for  the  Commonwealth  of 
Virginia.  (See  59  FR  31183.)  EPA 
received  public  comment  on  the 
proposal  and  will  address  those 
comments  in  this  notice.  EPA  is  taking 
final  action  to  disapprove  the  operating 
permits  program  for  the  Commonwealth 
of  Virginia.  By  promulgating  this 
disapproval  action  within  one  (1)  year 
of  receipt  of  Virginia's  November  12, 
1993  operating  permits  program 
submittal.  EPA  has  fulfilled  its 
requirements  for  timely  program  review 
under  section  502(d). 

n.  Analysis  of  State  Submittal 

On  November  12, 1993,  as 
supplemented  on  January  14, 1994,  the 
Commonwealth  of  Virginia  submitted 
an  operating  permits  program  to  satisfy 
the  requirements  of  the  CAA  and  40 
CFR  part  70.  EPA  reviewed  the  program 
against  the  criteria  for  approval  and 
disapproval  in  section  502  of  the  CAA 
and  the  part  70  regulations.  EPA 
determined,  as  fully  described  in  the 
notice  of  proposed  disapproval  of 
Virginia's  program  (see  59  FR  31183 
(June  17, 1994))  and  the  Technical 
Support  Dociunent  for  this  action,  that 
the  Commonwealth's  operating  permits 
program  does  not  substantially  meet  the 
requirements  of  the  CAA  or  part  70.  In 
summary,  the  deficiencies  of  the 
Commonwealth's  program  which 
require  disapproval  are: 

1.  Inadequate  provisions,  pursuant  to 
section  502(b)(6)  of  the  CAA  and  40  CFR 
70.4(b)(3)(x)  and  70.7(h),  for  public 
participation  in  the  permit  process  and 
the  opportunity  for  judicial  review  in 
State  court.  Specifically,  the 
Commonwealth  lacks  statutory 
authority  for  judicial  review  of  final 
permit  decisions  that  meets  the  CAA's 
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minimum  threshold  for  judicial 
standing. 

2.  Lack  of  authority,  pursuant  to 
section  505(b)(3)  of  the  CAA  and  40  CFR 
70.8(e),  to  prevent  the  default  issuance 
of  permits  by  Commonwealth. 

3.  The  regulations  to  implement  the 
program  expired  on  June  28, 1994  and 
have  not  been  re-promulgated. 

4.  The  Commonwealth's  operating 
permits  program  does  not  require 
issuance  of  permits  to  the  proper 
universe  of  sources  required  by  40  CFR 
part  70. 

5.  The  program  does  not  contain 
regulations  meeting  the  requirements  of 
40  CFR  part  70  to  ensure  issuance  of 
permits  that  contain  all  applicable 
Federal  requirements  and  to  correctly 
delineate  provisions  only  enforceable  by 
the  Commonwealth. 

Piusuant  to  section  502(d)(1)  of  the 
CAA,  the  Commonwealth  of  Virginia 
must  correct  these  deficifencies,  as  well 
as  those  defined  in  the  Technical 
Support  Document  by  June  7, 1995,  in 
order  to  receive  approval  of  its  operating 
permits  program  from  EPA. 

III.  Response  to  Public  Comments 

EPA  received  32  letters  of  comment  in 
response  to  the  proposed  disapproval  of 
Virginia's  operating  permits  program 
submittal.  As  mentioned  in  the  June  17. 
1994  notice  of  proposed  disapproval, 
EPA  received  a  petition  from  the 
Environmental  Defense  Fund,  dated 
December  23, 1993,  to  disapprove 
Virginia's  operating  permits  program. 
That  petition  is  considered  in  this 
action.  EPA  received  a  total  of  26 
comment  letters  supporting  the  notice  of 
proposed  disapproval  of  Virginia's 
program.  EPA  received  adverse 
comment  letters  fix)m  the  Virginia 
Manufacturers  Association,  Virginia 
Aggregates  Association,  Northeast 
Maryland  Waste  Disposal  Authority, 
AES,  Ogden  Martin  Systems  of 
Montgomery,  Inc.,  Ogden  Martin 
Systems  of  Fairfax,  Inc.,  Ogden  Martin 
Systems  of  Lancaster,  Inc.,  and  Ogden 
Martin  Systems  of  Alexandria/ 
Arlington,  Inc.  The  Attorney  General  of 
Virginia  submitted  specific  comments 
on  the  judicial  standing  issue. 
Additionally,  the  Commonwealth  of 
Virginia  Department  of  Environmental 
Quality  submitted  a  separate  letter 
which  describes  how  it  intends  to 
address  the  deficiencies  as  outlined  in 
the  notice  of  proposed  disapproval  and 
the  accompanying  Technical  Support 
Document,  with  the  notable  exception 
of  the  judicial  standing  issues.  Finally, 
one  letter  of  comment  was  received 
recommending  specific  changes  to 
Virginia's  operating  permits  program. 
The  following  is  in  response  to 


comments  which  do  not  directly 
support  EPA's  disapproval  action. 

Comment:  The  Commonwealth  of 
Virginia's  judicial  review  statute  is 
legally  sufficient  to  satisfy  the 
requirements  of  title  V  and  40  CFR  part 
70. 

EPA  Response:  EPA  proposed 
disapproval  of  Virginia's  program 
because  it,  in  part,  fails  to  meet  the 
minimum  requirements  for  standing  for 
judicial  review  as  required  by  section 
502(b)(6)  of  the  Act  and  40  CFR 
70.4(b)(3)(x). 

Section  502(b)(6)  states  that  every 
permit  program  must  provide  the 
applicant  and  "any  person  who 
participated  in  the  public  comment 
process"  wath  the  opportunity  for 
judicial  review  of  the  final  permit  action 
in  State  court.  The  same  opportunity 
must  also  be  afforded  to  any  other 
person  who  could  obtain  judicial  review 
of  the  action  under  any  applicable  State 
law. 

The  Commonwealth  and  the  other 
contesting  commenters  assert  that  a 
reading  of  the  language  of  section 
502(b)(6)  and  the  legislative  history 
indicates  that  Congress  intended  that 
States  be  given  discretion  to  determine, 
who  should  be  allowed  to  obtain 
judicial  review  of  actions  under  a  State's 
title  V  program.  EPA  does  not  agree 
with  this  interpretation  of  section  502 's 
judicial  review  provision. 

EPA  believes  that  for  a  State  title  V 
operating  permits  program  to  be 
approved  by  EPA,  that  program  must 
provide  access  to  judicial  review  to  any 
party  who  participated  in  the  public 
comment  process  and  who  at  a 
minimum  meets  the  threshold  standing 
requirements  of  Article  III  of  the  U.S. 
Constitution.  This  interpretation  is 
consistent  with  the  language,  structiue, 
and  legislative  history  of  the  Act  which 
provides  affected  members  of  the  public 
an  opportunity  for  judicial  review  of 
permit  actions  to  ensure  an  adequate 
and  meaningful  opportunity  for  public 
participation  in  the  permit  process.  Thu 
Senate  managers  of  the  Clean  Air  Act 
Amendments  of  1990  stated  that: 

Several  other  provisions  [in  section 
502(b)(6))  are  included  to  ensure  fair 
treatment  in  the  permit  process.  For  example, 
we  make  clear  that  judicial  review  of  final 
actions  by  the  permitting  authority  to  issue 
or  deny  permits  shall  be  available  in  State 
court  to  anyone  who  could  obtain  such 
review  under  any  applicable  law.  This 
provision  ensures  that  existing  provisions  of 
law  governing  the  availability  of  review  of 
final  actions  on  permit  applications  are  in  no 
way  Umited,  and  that  interested  parties  who 
aiguably  are  affected  by  permit  decisions  are 
guaranteed  their  day  in  court. 

Chafee-Baucus  Statement  of  Senate 
Managers,  S.1630,  the  Clean  Air  Act 


Amendments  of  1990,  reprinted  in  136 
Cong.  Rec.  S169941  (daily  ed.  October 
27, 1990).  This  language,  together  with 
the  expansive  language  of  section 
502(b)(6),  demonstrates  the  clear  intent 
of  the  Congress  to  provide  citizens  a 
broad  opportimityfor  judicial  review. 

In  addition,  if  EPA  were  to  implement 
an  operating  permits  program  pursuant 
to  section  502(d)(3)  of  the  Act,  citizens 
would  have  access  to  judicial  review  of 
EPA  permitting  decisions  if  they  met  the 
minimal  standing  requirements  of 
Article  III.  With  respect  to  the  nature  of 
the  injury  that  an  "interested  person" 
must  show  to  have  standing  under 
Article  III,  the  Supreme  Court  held  in 
SjeiTO  Club  V.  Morton.  405  U.S.  727. 
734-35  (1972),  that  harm  to  an 
economic  interest  is  not  required  to 
confer  standing.  Harm  to  an  aesthetic, 
environmental,  or  recreational  interest 
is  sufficient,  as  long  as  the  party  seeking 
judicial  review  is  among  the  in^jrod. 
This  holding  was  reaffirmed  by  the 
Supreme  Court  in  Lujan  v.  Defenders  of 

Wildlife.  504  U.S. ,  112  S.Ct.  2130, 

2136, 119  LEd.2d  351,  365-66  (1992). 
See  also,  Middlesex  County  Sewerage 
Authority  v.  National  Sea  Clammers 
Ass'n.  453  U.S.  1,  16-17  (1981)  (ciUzen 
suit  provision  of  CWA  intended  by 
Congress  to  apply  to  plaintiffs  suffering 
noneconomic  and  economic  injury). 

One  commenter  observed  that  in 
addition  to  the  constitutional 
requirements  for  standing,  "prudential" 
standing  requirements  would  apply 
where  a  Federal  court  reviews  an  EPA- 
issued  permit.  The  prudential  standing 
inquiry  requires  that  a  court  ask 
whether  a  would-be  challenger  to 
Agency  action  is  pursuing  an  "interest" 
arguably  within  the  zone  of  interests 
Congress  intended  to  either  regulate  or 
protect.  Hazardous  Waste  Treatment 
Council  V.  EPA  (HWTC IV).  885  F.2d 
918,  922  (D.C.  Cir.  1989).  EPA  has 
considered  the  issue  and  has 
determined  that  it  agrees  with  the 
commenter  that  courts  should  apply 
traditional  prudential  standing 
requirements  to  parties  seeking  judicial 
review  pursuant  to  section  502(b)(6).  Id. 
at  921.  However,  by  requiring  that  States 
provide  an  opportunity  for  judicial 
review  to.  inter  alia,  "any  person  who 
participated  in  the  pubUc  comment 
process"  on  a  proposed  permit. 
Congress  declared  that  any  such  person    ' 
is  within  the  zone  of  interests  addressed 
by  title  V.  Thus.  EPA  believes  that  the 
Act  clearly  enables  such  persons  to  meet 
prudential  standing  requirements.  In 
Virginia,  however,  all  persons  who  have 
participated  in  the  pubUc  comment 
process  are  not  considered  within  the 
zone  of  interests  protected  by  title  V. 
.Accordingly,  the  Commonwealth's 
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standing  provision  is  more  restrictive 
than  traditional  prudential  standing 
requirements.  Hazardous  Waste 
Treatment  Council  v.  Thomas  (HWTC 
n).  861  F.2d  277  (D.C  Qr.  1988),  cert, 
denied.  490  U.S.  1106  (1989). 

Comment:  The  CAA,  specifically 
section  502(b)(6),  may  violate  the  Tenth 
Amendment  of  the  U.S.  Constitution. 
The  commenters  believe  that  Congress 
cannot  preempt  a  traditional  State 
power  with  the  ambiguous  language  of 
section  502(b)(6)  and  that  Congress 
cannot  coerce  State  legislative  action. 
Additionally,  these  commenters 
contend  that  the  sanctions  provisions  in 
section  502(d)(2)  of  the  Act 
imconstitutionally  compel  the  States  to 
enact  and  enforce  the  title  V  permits 
program. 

EPA  Response:  The  Commonwealth 
and  the  contesting  commenters  assert 
that  EPA  "3  interpretation  of  section 
502(bl(t>]  of  the  Act  is  an  invasion  of 
State  sovereignty  in  violation  of  the 
Tenth  Amendment  of  the  U.S. 
Constitution.  They  assert  that  Congress 
cannot  require  States  to  regulate. 
However,  EPA  does  not  believe  that  the 
Clean  Air  Act,  and  more  specifically 
section  502(b)(6),  is  an  imconstitutional 
invasion  of  State  sovereignty. 

It  is  fundamental  under  the  Tenth 
Amendment  to  the  U.S.  Constitution 
that  Congress  lacks  the  power  directly  to 
compel  States  to  enact  and  enforce  a 
Federal  regulatory  program.  Equally 
fundamental,  however,  is  Congress' 
authority  to  establish  a  program  of 
cooperative  federalism  in  which  States 
are  encouraged  to  enact  a  State 
regulatory  program  using  Federal 
standards  in  a  federally  preemptible 
area.  When  Congress  created  the 
operating  permits  program  in't^le  V  of 
the  Clean  Air  Act  Amendmentsbf  1990. 
it  could  have  entirely  preempted^tate 
regulation  by  creating  a  regulatory^ 
scheme  to  be  enforced  exclusively  b^ 
EPA.  Instead,  Congress  created  a 
regulatory  scheme  where  States  could 
enact  permit  programs  meeting  Federal 
standards  or  have  EPA  promulgate  such 
a  program.  When  Congress  chooses  to 
allow  the  Slates  such  a  regulatory  rOle 
in  a  federally  preemptible  area,  such  as 
it  has  done  in  title  V,  the  Supreme  Court 
has  found  no  violation  of  the  Tenth 
Amendment  to  the  U.S.  Constitution 
and  therefore  no  unconstitutional 
invasion  of  State  sovereignty.  Model  v. 
Virginia  Surface  Mining  &■  Reclamation 
Assn.,  Inc.,  452  U.S.  264,  290  (1981); 
FERC  V.  Mississippi,  456  U.S.  742,  764 
(1982).  The  title  V  operating  permits 
program  does  not  "commandeer  the 
legislative  processes  of  the  States  by 
directly  compelling  them  to  enact  and 
enforce  a  Federal  regulatory  program." 
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Model,  s  tpra.  at  288;  FERC.  supra,  at 
764-765  Rather,  this  program  is  clearly 
one  of  c<  operative  federalism  that 
encoura  es  the  States  to  enact  and 
enforce  i  State  program,  incorporating 
title  V's  standards,  by  offering 
incentives  to  do  so. 

Congrtss  can  encourage  States  to 
regulate  n  a  particular  manner  by 
attachin   conditions  on  the  receipt  of 
Federal  imds  and/or  offering  States  the 
choice  of  regulating  an  activity  in 
conformance  with  Federal  standards  or 
having  tie  State  law  preempted  by 
Federal  legulation.  New  York  v.  United 
States,  112  S.  Ct.  2408  (1992).  Congress 
has  provided  States  with  two  incentives 
to  encout^ge  them  to  adopt  and 
implemc  at  an  operating  permits 
program  consistent  with  Federal 
regulati(  ns.  If  a  State  fails  to  submit  an 
approva  ile  program,  it  is  subject  to  one 
or  more  )f  the  sanctions  described 
under  se  :tion  179(b)  of  the  Act.  Again, 
it  is  wel  established  that  Congress  is 
empowe  ed  to  further  Federal  policy 
objectivQs  by  conditioning  the  receipt  of 
Federal  iioneys  upon  compliance  by  the 
recipieni  State  with  Federal  statutory 
and  adm  inistrative  directives.  See.  e.g., 
South  D  ikota  v.  Dole,  483  U.S.  203 
(1987);  /  ullilove  v.  Klutznick.  448  U.S. 
448  (198  )).  In  addition,  under  section 
502(d)(3  ,  if  a  State  does  not  submit  a 
title  V  o  erating  permits  program  or  if 
the  Stat(  program  does  not  meet  the 
requiren  ents  of  title  V,  EPA  is  required 
to  promi  Igate,  administer,  and  enforce 
an  opera  ing  permits  program  in  that 
State.  Tl  us,  if  the  Commonwealth  does 
not  subn  it  a  permanent  program  that 
compliei  with  the  Act  and  40  CFR  part 
70,  the  f  ill  regulatory  burden  will  be 
borne  by  EPA. 

The  Q  immonwealth  asserts  that 
EPA's  in  erpretation  of  section  502Cb)(6) 
is  a  vioh  lion  of  the  Eleventh 
Amendn  ent  of  the  U.S.  Constitution. 
Virginia  5  concern  is  misplaced  because 
section  ;  02(b)(5)  provides  for  judicial 
review  c  a  State's  permitting  decisions 
in  State  i  lourt  and  therefore  does  not 
implicat !  the  Eleventh  Amendment. 

Comn\  ent:  The  Commonwealth  of 
Virginia  should  receive  interim 
approva  of  its  operating  permits 
program  Several  commenters  believe 
that  Virj  inia's  program  will  meet  the 
minimui  a  requirements  to  be 
consider  3d  for  interim  approval  as 
describe  1  at  40  CFR  70.4(d)  once 
propose!  modifications  to  the  permits 
programjregulations  are  adopted.  It  has 
also  beei  l  stated  that  the  issue  of  judicial 
standing  is  not  a  relevant  criterion  for 
assessin  ;  interim  approvability. 

EPA  1  isponse:  Pursuant  to 
§  70.4(d   1),  an  operating  permits 
program  submittal  that  is  not  fully 


approvable  must  first  substantially  meet 
the  requirements  of  part  70  in  order  to 
be  considered  for  interim  approval. 
Once  a  submittal  has  been  deemed  to 
substantially  meet  the  requirements  of 
part  70,  the  criteria  established  at 
§  70.4(d)C3)  are  appUed  as  a  second  test 
for  eligibiUty  for  interim  approval.  On 
the  basis  of  the  five  disapproval  issues, 
EPA  has  determined  that  Virginia's 
operating  permits  program  submittal 
does  not  substantially  meet  the 
requirements  of  part  70  and,  therefore, 
is  not  eligible  for  interim  approval. 
Moreover,  the  fact  that  the  emergency 
regulations  establishing  the  permits 
program  have  expired  sufficiently 
indicates  that  the  program  does  not 
substantially  meet  the  requirements  of 
part  70. 

Comment:  EPA  judged  the  adequacy 
of  the  Commonwealth  of  Virginia's 
operating  permits  program  prior  to 
official  submittal.  Specifically,  EPA 
notified  the  Commonwealth  of  Virginia 
that  it  lacked  adequate  statutory 
provisions  for  standing  for  judicial 
review  prior  to  the  receipt  of  its 
November  12, 1993  program  submittal. 

EPA  Response:  EPA  attempted  to  alert 
Virginia  to  potential  impediments  to  the 
approval  of  any  operating  permits 
program  submitted  by  the 
Commonwealth  prior  to  the  November 
15, 1993  program  submittal  due  date.  It 
was  EPA's  intention  to  supply 
constructive  comments  to  Virginia  prior 
to  November  15, 1993  in  order  to 
provide  the  Commonwealth  with 
adequate  Ume  to  seek  any  statutory  or 
regulatory  revisions  as  needed.  EPA  has 
a  well-established  policy  of  providing 
comments  on  draft  and  proposed 
regulations  and  programs  which  will 
later  come  before  it  for  fo.Tnal 
rulemaking  action.  Notwithstanding 
EPA's  policy  of  providing  timely 
comment,  the  Agency's  position  on  the 
standing  for  judicial  review  issue  has 
been  consistent  throughout  its 
correspondence  with  the  relevant 
parties  in  Virginia  and  that  position  has 
been  maintained  and  reflected  in  the 
rulemaking  actions  und«>rtaken  in 
response  to  the  official  submittal  of 
Virginia's  operating  perraits  program. 

Comment:  EPA  may  be  applying 
inconsistent  approval  standards  among 
the  various  State  and  Local  jurisdictions 
seeking  approvalof  operating  permits 
programs  to  satisfy  the  requirements  of 
title  V  of  the  CAA.  The  commenter 
indicated  that  EPA  is  not  providing  a 
consistent  level  of  review  and  comment 
of  other  States'  standing  provisions. 

EPA  Response:  EPA  has  applied 
consistent  standards  to  other  states.  EPA 
has  not  proposed  approval  for  any  State 
operating  permits  program  that  does  not 
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substantially  meet  the  requirements  for 
standing  for  judicial  review  as  required 
by  section  502(b)(6)  of  the  Act  and  40 
CFR  70.4(b)(3)(x).  EPA  will  evaluate 
each  program  separately  to  determine  if 
it  meets  the  requirements  of  40  CFR  part 
70. 

Comment:  The  Commonwealth  of 
Virginia  Department  of  Environmental 
Quality  submitted  comments  to  address 
the  regulatory  deficiencies  cited  in 
EPA's  notice  of  proposed  disapproval 
and  the  Technical  Support  Docimient 
accompanying  that  action.  The 
comments  specifically  exclude 
discussion  of  the  standing  for  judicial 
review  issue.  The  Department  of 
Environmental  Quahty  details  the 
regulatory  modifications  it  plans  to 
make  to  the  previously  adopted 
regulations  for  its  operating  permits 
program. 

EPA  Response:  EPA  is  encouraged 
that  the  Department  of  Environmental 
Quality  is  working  to  address  the 
regulatory  deficiencies  of  its  operating 
permits  program  as  cited  in  the 
proposed  disapproval.  At  such  time  that 
EPA  receives  an  official  submittal 
replacing  the  Commonwealth's 
November  12, 1993  submittal  being 
considered  by  this  action,  the  Agency 
will  evaluate  the  new  submittal  in  an 
additional  rulemaking  action.  To 
comment  on  the  adequacy  of  proposed 
modifications  w^ould  not  be  appropriate 
in  this  action. 

Comment:  One  commenter  proxided 
EPA  with  letters  it  had  previously 
submitted  |;o  the  Virginia  Department  of 
Environmental  Quality.  The  letters 
discuss  the  commenter's  concerns 
regarding  Virginia's  operating  permits 
program.  The  letters  also  offer  suggested 
modifications  to  Uie  program.  The 
commenter  suggested  that  EPA  consider 
these  letters  when  revievdng  Virginia's 
program. 

EPA  Response:  EPA  has  considered 
the  comments  contained  in  the  letters 
provided  by  the  commenter.  EPA's  final 
disapproval  of  the  Virginia  operating 
permits  program  as  submitted  on 
November  12. 1993  sufficiently 
addresses  the  concerns  of  the 
commenter. 

TV.  Final  Action  and  Implications 

A.  Program  Modification 

EPA  is  promulgating  disapproval  of 
the  operating  permits  prbgram 
submitted  by  the  Commonwealth  of 
Virginia  on  November  12, 1993.  as 
supplemented  on  January  14, 1994.  This 
disapproval  constitutes  a  disapproval 
under  section  502(d)  of  the  CAA  (see  57 
FR  32253).  Pursuant  to  section 
502(d)(1),  the  Commonwealth  has  180 


days  from  the  date  of  EPA's  notification 
of  the  Governor  of  Virginia  to  revise  and 
resubmit  the  program.  EPA  will  notify 
the  Governor  of  Virginia  by  letter  that 
the  Commonwealth  has  180  days  from 
the  effective  date  of  this  final 
disapproval  in  which  to  make  the 
necessary  modifications  to  its  operating 
permits  program  and  resubmit  it  to  EPA 
for  review. 

Virginia  must  amend  its  operating 
permits  program  to  correct  the 
deficiencies  and  resubmit  the  program, 
including  a  revised  Attorney  General's 
opinion,  to  EPA  for  review.  The  notice 
of  proposed  disapproval  and  the 
Technical  Support  Document  discuss 
Virginia's  submittal  in  detail,  and 
contain  specific  references  to  revisions 
and  modifications  necessary  to  obtain 
full  approval.  Once  submitted, 
Virginia's  operating  permits  program, 
including  revised  statutes  and 
regulations,  will  imdergo  an  additional 
notice  and  comment  period  before  EPA 
takes  final  action  on  the  program 
submittal. 


D.  Sanctions 

Based  on  tlie  disapproval  of  its 
operating  permits  program,  the 
Commonwealth  of  Virginia  mav  become 
subject  to  sanctions  under  the  CAA. 
Pursuant  to  section  502(d)(2)(A),  EPA 
may,  at  its  discretion,  apply  any  of  the 
sanctions  described  in  section  i  79(b)  at 
any  time  subsequent  to  the  effective 
date  of  this  disapproval  action. 
Furthermore,  EPA  is  compelled  by  the 
CAA  to  apply  one  of  the  sanctions  in 
section  179(b).  as  selected  by  the 
Administrator,  on  July  5.  Iq'qs.  unless 
prior  to  that  date  the  Commonwealth 
submits  a  revised  operating  permits 
program  for  Virginia  and  EPA 
determines  that  the  Commonwealth  has 
corrected  the  deficiencies  that  prompted 
this  disapproval  action.  If,  six  (6) 
months  after  EPA  applies  the  first 
sanction,  Virginia  has  not  submitted  a 
revised  program  and  EPA  has  not 
determined  that  the  Commonwealth  has 
corrected  the  deficiencies,  a  second 
sanctioii  is  requiied.  Finally,  if  the 
Commonwealth  of  Virginia  does  not 
have  an  approved  program  by  November 
15. 1995,  EPA  must  promulgate, 
administer,  and  enforce  a  Federal 
operating  permits  program  for  Virginia. 

Final  Action 

EPA  is  disapproving  the  operating 
permits  program  submitted  by  the 
Commonwealth  of  Virginia  on 
November  12, 1993,  as  supplemented  on 
January  14, 1994.  This  disapproval 
constitutes  a  disapproval  under  section 
502(d)  of  the  CAA  (see  57  FR  32253).  As 
provided  tmder  section  502(d)(1)  of  the 


CA.\,  the  Commonwealth  will  have  up 
to  180  days  bom  the  date  of  EPA's 
notification  of  disapproval  for  the 
Governor  of  Virginia  to  revise  and 
resubmit  the  program.  EPA  is 
disapproving  this  program  on  the  basis 
that  Virginia  has  not  met  the  following 
five  requirements:  provision  for 
adequate  judicial  standing:  prevention 
of  default  permit  issuance;  reliance  on 
permanent  regulations;  issuance  of 
permits  to  the  proper  universe  of 
sources;  and  issuance  of  permits  that 
contain  all  appficable  Federal 
requirements  and  correctly  delineate 
provisions  only  enforceable  by  the 
Commonwealth. 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
Executive  Order  12866  review. 

EPA's  actions  under  section  502  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  EPA's  disapproval  of 
the  Commonwealth  of  Virginia's  request 
under  section  502  of  the  CAA  for 
approval  of  its  operatirtg  permits 
program  does  not  impose  any  new 
requirements,  it  does  not  have  a 
sjgnifiGant  impact  on  a  substantial 
/number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Administrative  practice  and 
procedure.  Air  pollution  control, 
Environmental  protection. 
Intergovernmental  relations.  Operating 
permits,  and  Reporting  and 
recordkeeping  requirements. 

Dated:  November  15.  1994. 
Peter  H.  Kostmayer, 
Regional  Administrator. 

Part  70.  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  Virginia  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 

•  *       •'       •       •      . 

Virginia 

(a)  Department  of  Environmental  Qualit>-: 
submitted  on  November  19, 1993; 
disapproval  effective  on  January  4, 1995. 

(b)  (Reserved) 

*  •         •         •         • 

IFR  Doc.  94-29849  Filed  12-2-94;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 
[Dockat  No.  FEMA-7606] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  heen  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP).  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measiu^s  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
.third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street, 
SW.,  Room  417.  Washington,  DC  20472, 
(202) 646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insiuance  which  is  generally  not 
otherwise  available.  In  return, 
commimities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  Usted  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
.59  et  seq.  Accordingly,  the  communities 


will  be  sui  pended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
Hood  insu^^nce  will  no  longer  be 
available  i  a  the  community.  However, 
some  of  tl  ese  communities  may  adopt 
and  subm  t  the  required  dociunentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  b#  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  conunjmities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flcjpd  hazard  areas  in  these 
communifes  by  pubhshing  a  Flood 
Insimmce  Rate  Map  (FIRM).  The  date  of 
the  FIRM  f  one  has  been  published,  is 
indicated  n  the  fourth  column  of  the 
table.  No  lirect  Federal  financial 
assistance!  (except  assistance  piusuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emer  ency  Assistance  Act  not  in 
connectio  i  with  a  flood)  may  legally  be 
provided  or  construction  or  acquisition 
of  buildin  ;s  in  the  identified  special 
flood  hazj  rd  area  of  communities  not 
participat  ng  in  the  NFIP  and  identified 
for  more  t  lan  a  year,  on  the  Federal 
Emergenc  r  Management  Agency's 
initial  flodd  insiu-ance  map  of  the 
community  as  having  flood-prone  areas 
(section  2  )2(a)  of  the  Flood  Disaster 
Protectior  Act  of  1973.  42  U.S.C. 
4106(a),  8 1  am'ended).  This  prohibition 
against  c^ain  types  of  Federal 
assistancal  becomes  effective  for  the 
commimi  ies  listed  on  the  date  shown 
in  the  last  coliunn. 

The  De  luty  Associate  Director  finds 
that  notic  i  and  public  comment  under 
5  U.S.C.  5  33(b)  are  impracticable  and 
unnecessj  ry  because  commimities  listed 
in  this  fin  d  rule  have  been  adequately 
notified. 

Each  CO  mmunity  receives  a  6-month, 
90-day,  ai  d  30-day  notification 
addressee  to  the  Chief  Executive  Officer 
that  the  o  immimity  will  be  suspended 
unless  th(  required  floodplain 
managem  tnt  measures  are  met  prior  to 
the  effect  ve  suspension  date.  Since 
these  not]  Hcations  have  been  made,  this 


final  rule 


than  30  d  lys. 


may  take  effect  within  less 


;ru  e 


National 

This 
from  the 

10,  Environmental 
environmental 
been 


Invironmental  Policy  Act 

is  categorically  excluded 
1  equirements  of  44  CFR  Part 
Considerations.  No 
impact  assessment  has 


pre|  ared. 


Regulatory  Flexibility  Act 

The  Deputy  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  pubfic  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  commimities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25, 1991.  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978, 3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127, 44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

§64.6   [Amend«<q 

2.  The  tables  pubUshed  under  the 
authority  of  §  64.6  are  amended  as 
follows: 
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State/location 


Region  IV 

Tennessee: 

Bartlett.  city  of.  Shelby  County 


Collterville.  town  of.  Shelby  County .. 
Germantown.  city  of.  Sheby  County 


Convnunity 
No. 


Region  V 

Illinois:  Arlington  Heights,  village  of.  Cook  and 

Lake  Counties. 
Michigan:  Mafquette.  city  of.  Marquette  County 

Region  V 

Illinois:  Gnindy  County,  unincorporated  areas  ... 


Region  VI 

Oklahoma:     Osage     County, 
areas. 


unincorporated 


470175 
470263 
470353 

170056 

260716 

170256 
400146 


Effective  date  of  authorization/cancellatkm  of 
sale  of  flood  insurance  in  community 


Dec.  28.  1973.  Emerg;  June  15.  1981.  Req- 

Dec.  2. 1994.  Susp. 
Sept  29.  1975  Emerg;  SepL  30.  1981.  Reg; 

Dec.  2. 1994.  Susp. 
Oct  1.  1975.  Emerg;  Jan.  20. 1982,  Reg;  Dec 

2.  1994.  Susp. 

Jan.  28. 1972.  Emerg;  May  1.  1978.  Reg;  Dec. 

2.  1994.  Susp. 
Apr.  13,  1987,  Emerg;  Sept.  30.  1988.  Req; 

Dec.  2.  1994.  Susp. 

June  11.  1974.  Emerg;  July  18.  1985.  Reg- 
Dec.  15.  1994.  Susp. 

Feb.  3.  1987.  Emerg;  Dec.  1.  1989.  Reg;  Dec 
15.  1994.  Susp. 


Current  ef- 
fective map 
date 


Date  certain 
federal  assist- 
ance nokxiger 

availat)le  in 
special  fk>od 
hazard  areas 


12-2-94 
12-2-94 
12-2-94 

12-2-94 
12-2-94 

12-15-94 

12-1&-94 


Code  for  reading  third  column:  Emerg.-Emergency;  Reg.-Regular;  Rein.-Reinstatement;  Susp.-Suspension. 


Dec.  2. 1994. 
do. 
do. 

do. 

do. 

Dec.  15.  1994. 
do. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Issued:  November  28, 1994. 
Frank  H.  Thomas. 

Deputy  Associate  Director  Mitigation 
Directorate. 

IFR  Doc.  94-29736  Filed  12-2-94:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  501 

The  Federal  Maritime  Commission- 
General  Transfer  of  Office  of 
Information  Resources  Management 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 


summary:  The  Federal  Maritime 
Commission  is  transferring  the  Office  of 
Information  Resources  Management 
("OIRM")  and  related  delegated 
authorities  from  the  Bureau  of 
Administration  ("BOA")  to  the  Office  of 
the  Managing  Director. 
EFFECTIVE  DATE:  December  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  P.  Walsh.  Managing  Director, 
Federal  Maritime  Commission,  800 
North  Capitol  St.,  NW.,  Washington,  DC 
20573,  (202)  523-5800. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Maritime  Conunission  is 
amending  part  501  of  title  46  of  the 
Code  of  Federal  Regulations  to  reflect 
the  transfer  of  OIRM  from  BOA  to  the 
Office  of  the  Managing  Director.  Notice 


and  public  procedure  are  not  necessary 
prior  to  the  issuance  of  this  rule  because 
it  deals  solely  with  matters  of  agency 
organization.  Neither  is  a  delayed 
effective  date  required.  This  action  does 
not  affect  the  substantive  duties  and 
functions  of  OIRM. 

List  of  Subjects  in  46  CFR  Part  501 

Administrative  practice  and 
procedure;  Authority  delegations; 
Organization  and  functions;  Seals  and 
insignia. 

For  the  reasons  set  out  in  the 
preamble.  Title  46,  Code  of  Federal 
Regulations.  Part  501  is  amended  as  set 
forth  below. 

PART  501— THE  FEDERAL  MARITIME 
COMMISSION— GENERAL 

1.  The  authority  citation  for  Part  501 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557.  701-706. 
2903  and  6304;  31  U.S.C.  3721;  41  U.S.C.  414 
and  418;  44  U.S.C.  501-520  and  3501-3520; 
46  U.S.C.  app.  801-848, 876, 1111.  and 
1701-1720;  Reorganization  Plan  No.  7  of 
1961.  26  FR  7315.  August  12, 1961;  Pub.L. 
89-56.  79  Stat  195;  5  CFR  part  2638. 

Subpart  A— Organization  and 
Functions 

2.  Section  501.3  is  amended  by 
removing  paragraph  (m)(4)  and  revising 
paragraph  (h)  to  read  as  follows: 

§  501 .3    Organizational  components  of  the 
Federal  Maritime  Commission. 


(h)  Office  of  the  Managing  Director. 
[Chief  Operating  Officer;  Designated 
Senior  IBM  Official;  Senior  Procurement 
Executive  and  ATFI  Contracting  Officer 
Audit  FoUowup  and  Management 
Controls.) 

(1)  Office  of  Information  Resources 
Management.  [Senior  IRM  Manager; 
Computer  Security;  Forms  Control; 
Records  Management.) 

(2)  (Reser\'edJ. 

•  •        •        •        • 

3.  In  §  501.5,  the  heading  of  paragraph 
(f)  is  republished,  paragraph  (f)(4)  is 
added,  the  introductory  text  of 
paragraph  (k)  is  revised,  paragraph  (k)(3) 
is  removed,  and  paragraph  (k)(4)  is 
redesignated  as  (k)(3)  as  follows: 

§501.5    Functions  of  the  organizational 
components  of  the  Federal  Maritime 
Commission. 

•  •        •        •        * 

(f)  The  Office  of  the  Managing 
Director.  •   *  • 

(4)  Is  responsible  for  the 
administration  and  coordination  of  the 
Office  of  Information  Resources 
Management.  The  Office  of  Information 
Resources  Management,  imder  the 
direction  and  management  of  the  Office 
Director,  provides  administrative 
support  with  respect  to  information 
resources  management  to  the  program 
operations  of  the  Commission.  The 
Office  interprets  governmental  poUcies 
and  programs  for  information 
management  and  administers  these  in  a 
manner  consistent  with  Federal 
guidelines.  The  Office  initiates 
recommendations,  collaborating  with 
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other  elements  of  the  Commission  as 
warranted,  for  long-range  plans,  new  or 
revised  policies  and  standards,  and 
rules  and  regulations,  with  respect  to  its 
program  activities.  The  Office's  major 
functions  include:  administration  of  the 
information  resources  management 
program  under  the  Paperwork 
Reduction  Act;  management  studies  and 
surveys:  data  telecommunications/ 
database  management  and  application 
development;  records  management;  IRM 
contract  administration;  development  of 
Paperwork  Reduction  Act  clearances  for 
submission  to  the  Office  of  Management 
and  Budget;  computer  security;  and 
forms  management.  The  Director  of  the 
Office  serves  as  Senior  IRM  Manager, 
Forms  Control  Officer,  Computer 
Security  Officer,  Records  Management 
Officer,  and  ADP  Coordinator  for  the 
Committee  on  Automated  Data 
Processing. 
*       •        •        •       • 

(k)  Under  the  direction  and 
management  of  the  Bureau  Director,  the 
Bureau  of  Administration  is  responsible 
for  the  administration  and  coordination 
of  the  Offices  of:  Administrative 
Services;  Budget  and  Financial 
Management;  and  Personnel.  The 
Bureau  provides  administrative  support 
to  the  program  operations  of  the 
Commission.  The  Bureau  interprets 
governmental  policies  and  programs 
and  administers  these  in  a  manner 
consistent  with  Federal  guidelines, 
including  those  involving  procurement, 
financial  management  and  personnel. 
The  Bureau  initiates  recommendations, 
collaborating  with  other  elements  of  the 
Commission  as  warranted,  for  long- 
range  plans,  new  or  revised  policies  and 
standards,  and  rules  and  regulations, 
with  respect  to  its  program  activities. 


Subpart  C— Delegation  and 
Redelegation  of  Authorities 

4.  In  §  501.25,  the  section  heading  and 
introductory  paragraph  are  revised  and 
new  paragraphs  (c)  and  (d)  are  added  as 
follows: 

§  501 .25    Defegation  to  and  redelegation  by 
the  Managing  Director. 

Except  where  specifically  redelegated 
in  this  section,  the  authorities  listed  in 
this  section  are  delegated  to  the 
Managing  Director. 
*        •  ^   t  ^f"^  *        * 

(c)  (1)  Authority  under  part  514  of  this 
chapter,  after  consultation  with  the 
Bureau  of  Tariffs,  Certification  and 
Licensing,  to  issue  letters  notifying 
apphcants  for  certification  of  ATFI 
batch  filing  capability  that  their 
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applicati  >ns  have  or  have  not  been 
granted. 

(2)  Th(  authority  under  this  paragraph 
is  redelei  ated  to  the  Director,  Office  of 
Information  ResoiuY:es  Management. 

(d)  (1)  Authority  under  §  514.21(m)(2) 
of  this  chapter,  after  consultation  wiUi 
the  Bureau  of  Tariffs,  Certification  and 
Licensing,  to  evaluate  and  approve  or 
disapprove  by  letter  the  accounting  or 
charging  system  the  appUcant  intends  to 
use  for  clarging  users  and  remitting  to 
the  Comipission  indirect  (subsequent) 
access  uspr  fees  under  46  U.S.C.  app. 
1107a(d)(l)(B)(ii),  and  by  letter  to  deny 
access  to  ATFI  data  tapes  for  failure  to 
operate  under  an  approved  accounting 
or  charging  system  or  for  failure  to  remit 
user  fees  to  the  Commission. 

(2)  The  authority  under  this  paragraph 
is  redele|ated  to  the  Director,  Office  of 
InformatlDn  Resources  Management. 

§501.30    [Amended] 

5.  In  §  SOI. 30,  paragraphs  (a)  and  (b) 
are  removed,  and  paragraphs  (c)  and  (d) 
are  redesignated  as  (a)  and  (b) 

respectively. 

By  the  C  ommission. 
JoMphC  'oiking. 
Secretary. 

[PR  Doc.  ^29741  Filed  12-2-94;  8:45  am) 
BILLING  Cd  C  (TSO-OI-P 


FEDERA 


COMMIS  >ION 


.  COMMUNICATIONS 


47CFR 

[MM 

Cable 


F  arts  73  and  76 
Docl^t  No.  92-259;  FCC  94-^1] 


Ac  I  Of  1992— Must-Carry  and 
Retransifission  Consent  Provisions 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  l4nal  rule. 


SUMMARY  In  response  to  petitions  for 
reconsidi  ration,  and  in  order  to 
complete  the  implementation  of  the 
must-car  y  and  retransmission  consent 
provisior  s  of  the  Cable  Television 
Consume  r  Protection  and  Competition 
Act  of  19  )2  and  to  clarify  the 
obligaUoi  IS  of  cable  operators  and 
broadcas  ers,  this  Memorandum 
Opinion  ind  Order  amends  the 
Commisj  on's  rules  regarding  must- 
carry  ant  retransmission  consent. 
EFFECTIVI  DATE:  The  stay  of  §  76.62(a) 
and  §  76.  )4(e)  is  lifted  and  the  revisions 
of  those  aaragraphs  is  effective  January 
4, 1995.  ffither  rule  provisions  of  Part  76 
are  effective  January  4, 1995.  Rule 
provisions  of  Part  73  shall  be  effective 
upon  approval  from  OMB.  We  will  issue 
a  notice  it  a  later  date  stating  that  such 
approval  las  been  granted. 


FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  W.  Beaty  or  Meryl  S.  Icove, 
Cable  Services  Burisau.  (202)  416-0800. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
MM  Docket  92-259,  FCC  94-251, 
adopted  September  28, 1994,  and 
released  November  4, 1994.  The 
complete  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  1919  M  St.,  M.W., 
Washington,  D.C.,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (ITS),  at  2100  M  St.,  N.W.. 
Washington.  D.C.  20037,  (202)  857-    ' 
3800. 

Ssmopsis  of  the  Memorandum  Opinion 
and  Order 

/.  Introduction 

1.  This  Memorandum  Opinion  and 
Order  addresses  issues  raised  in 
petitions  for  reconsideration  of  our 
Report  and  Order  adopted  March  11, 
1993»  58  FR  17350  (4/2/93)  which 
estabUshed  rules  to  implement  the 
mandatory  television  broadcast  signal 
cari-iage  ("must-carry")  and 
retransmission  consent  provisions  of  the 
Cable  Television  Consiuner  Protection 
and  Competition  Act  of  1992  ("1992 
Cable  Act").  In  a  Clarification  Order 
adopted  on  May  28, 1993,  58  FR  32449 
(6/10/93),  we  addressed  specific 
concerns  raised  in  these  petitions 
relating  to  signal  quality,  copyright 
indemnification  and  translator 
ownership.  In  an  Order  adopted  on  July 
15,  1993,  58  FR  40366  (7/28/93),  we 
addressed  additional  concerns  relating 
to  carriage  rights,  to  the  failure  of 
broadcast  stations  to  elect  either  must- 
carry  or  retransmission  consent  status, 
and  to  the  channel  position  for  such 
stations.  On  October  5, 1993.  we 
adopted  a  Stay  Order.  58  FR  53429  (10/ 
15/93),  which  stayed  two  provisions  of 
the  retransmission  consent  rules,  with 
respect  to  VHF/UHF  antenna  ownership 
and  carriage  in  the  entirety  of  broadcast 
signals,  pending  our  resolution  of  those 
issues  in  this  proceeding.  In  this 
Memorandum  Opinion  and  Order  we 
will  address  all  remaining  issues  raised 
in  the  petitions  for  reconsideration,  as 
well  as  the  outstanding  issues  from  the 
Stay  Order.  We  will  also  take  this 
opportimity.  on  our  own  motion,  to 
clarify  certain  other  issues  raised  in  the 
Report  and  Order. 

2.  We  note  that  the  constitutionality 
of  the  must-carry  provisions  of  the  1992 
Cable  Act  were  challenged  before  the 
Supreme  Court.  In  Turner  Broadcasting 
S)^ems,  Inc.  v.  FCC.  a  special  three- 
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judge  panel  of  the  District  Court  found 
the  must-carry  provisions 
constitutional.  On  appeal,  the  Supreme 
Court  vacated  the  decision  and 
remanded  the  case  back  to  the  three- 
judge  panel  for  further  proceedings. 
While  the  case  is  pending,  the  must- 
carry  provisions  of  the  1992  Cable  Act 
remain  in  effect,  as  do  the  Commission's 
must-carry  rules. 

//.  Must-Carry  Regulations 

A.  Carriage  of  Local  Noncommercial 
Educational  Television  Stations 

1.  Definition  of  a  Qualified 
Noncommercial  Station. 

3.  Section  615(1)(1)  provides  that  a 
local  noncommercial  educational 
television  ("NCE")  station  qualifies  for 
must-cany  rights  if  it  is  licensed  by  the 
Commission  as  an  NCE  station  and  if  it 
is  owned  and  operated  by  a  public 
agency,  nonprofit  foundation,  or 
corporation  or  association  that  is 
eligible  to  receive  a  conununity  service 
grant  from  the  Corporation  for  Public 
Broadcasting. '  An  NCE  station  is  also 
considered  quahfied  if  it  is  owned  and 
operated  by  a  municipality  and 
transmits  predominantly 
noncommercial  programs  for 
educational  purposes.^  For  purposes  of 
must-carry  rights,  an  NCE  station  is 
considered  local  if  its  community  of 
license  is  within  50  miles  of,  or  its 
signal  places  a  Grade  B  contoiu-  over, 
the  principal  headend  of  the  cable 
system.  This  definition  includes  the 
translator  of  any  NCE  station  with  five 
watts  or  higher  power  serving  the 
fi'anchise  area,  a  full-service  station  or 
translator  licensed  to  a  channel  reserved 
for  noncommercial  educational  use,  and 
such  stations  and  translators  operating 
on  channels  not  so  reserved  as  the 
Commission  determines  are  quaUfied 
NCE  stations. 

4.  The  staff  has  received  informal 
inquiries  requesting  clarification  as  to 
when  a  translator  is  "serving  the 
franchise  area"  of  the  cable  system. 
Because  the  service  area  of  a  translator 
differs  fit>m  that  of  a  full  power 
broadcast  station,  we  believe  that 
gmdance  should  be  provided  to  assist 
interested  parties  in  determining 
whether  a  translator  serves  the  franchise 
area  of  the  cable  system.  We  believe  it 
appropriate  to  adopt  a  standard  based 
on  coverage  and  contour,  which  has 
been  used  in  the  past  and  which  should 


'  All  reference*  to  Section  614,  Section  615  and 
Section  325  are  references  to  those  sections  of  the 
Communications  Act  of  1934.  as  amended  by  the 
1992  Cable  Act,  Sections  4.  S  and  6. 

'  In  defining  a  qualified  noncommercial 
educational  television  station,  §  76.55(aK2) 
incorrectly  refers  to  §73.612  rethw  than  8  73.621. 
We  are  revUing  8  7a55{a)(2)  to  refer  to  S  73.621. 


be  easily  identifiable.  Therefore,  for 
purposes  of  a  translator  serving  the 
cable  system's  franchise  area,  the 
coverage  area  of  such  translator  shall  be 
its  predicted  protected  contour  as 
specified  in  §  74.707  of  our  rules. 
2.  Signal  Carriage  Obligations. 

5.  In  the  Report  and  OHer,  we 
indicated  that  Section  615(b)  requires 
cable  systems  to  carry  any  qualified 
local  NCE  television  station  requestii^ 
carriage.  Systems  with  12  or  fewer 
activated  chaimels  must  carry  the  signal 
of  one  qualified  local  NCE  station. 
Systems  with  13  to  36  activated 
channels  must  carry  at  least  one 
qualified  local  NCE  station,  but  need  not 
carry  more  than  three  such  stations. 
Cable  systems  with  more  than  36 
activated  channels  are  generally 
required  to  carry  all  NCE  stations 
requesting  carriage.  If  a  system  with 
fewer  than  36  activated  channels 
operates  beyond  the  presence  of  a 
qualified  local  NCE  station,  it  is 
required  to  import  and  carry  a  qualified 
NCE  station.  In  addition,  cable  systems 
must  continue  to  provide  carriage  to  all 
qualified  local  NCE  television  stations 
whose  signals  were  carried  on  their 
systems  as  of  March  29. 1990,  regardless 
of  the  proximity  of  those  stations  to  the 
system's  principal  headend. 

6.  First,  on  our  own  motion,  we 
clarify  the  carriage  requirements  of  a 
system  with  more  than  36  activated 
channels.  The  1992  Cable  Act  states  that 
systems  with  more  than  36  channels 
must  carry  the  signal  of  all  NCE  stations 
requesting  carriage,  with  one  exception: 
systems  with  more  than  36  channels  are 
not  required  to  carry  an  additional  local 
NCE  station  if  the  programming  of  such 
station  substantially  duplicates  the 
programming  of  a  qualified  local  NCE 
station  already  being  carried.  It  has 
come  to  our  attention  that 

§  76.56(a)(l)(iii)  of  the  Commission's 
rules  as  adopted  in  the  Report  and 
Order  has  been  interpreted  by  some 
cable  operators  to  require  that  only  three 
stations  need  be  carried.  However,  with 
respect  to  systems  with  more  than  36 
channels,  we  clarify  that  the  reference  to 
the  number  three  is  a  minimum,  not  a 
maximum  number.  A  system  with  more 
than  36  channels  must  carry  all  NCE 
stations  requesting  carriage,  but  is  not 
required  to  carry  more  than  three  NCE 
stations  if  tlie  additional  station 
substantially  duplicates  the  signal  of 
NCE  stations  already  carried  by  the 
system.  Section  76.56(a)(l)(iii)  is  being 
revised  accordingly. 

7.  Second,  we  emphasize  that  the 
requirement  in  Section  615(c)  to 
continue  carriage  of  stations  carried  as 
of  March  29. 1990  applies  only  to 
qualified  local  NCE  television  stations 


and  does  not  apply  to  a  non-local  NCE 
television  station  which  was  being 
imported  as  of  that  date.  A  cable  system 
which  was  carrying  a  non-local  NCE 
station  in  excess  of  its  mandatory 
carriage  requirements  is  permitted  to 
drop  that  station,  subject  to  giving 
appropriate  notice.  However,  if  a  cable 
system  which  would  be  required  to 
import  a  NCE  signal  pursuant  to  Section 
615  (b)(3)(B)  or  (b)(2)(B)  was  importing 
a  non-local  qualified  NCE  station  on 
March  29, 1990,  the  system  is  required 
to  continue  carriage  of  such  station. 
Prior  carriage  of  the  non-local  NCE 
station  generally  indicates  that  a  good 
quality  signal  is  received  at  the  cable 
system's  headend.  In  addition,  where 
the  cable  system  voluntarily  had  been 
importing  such  signal  prior  to  March  29, 
1990,  the  continued  carriage  of  such 
station  will  not  result  in  additional 
copyright  liability  for  the  cable  system. 
In  the  event  a  local  NCE  station 
subsequently  becomes  qualified,  the 
cable  operator  may  drop  the  distant 
signal  (subject  to  notification 
requirements)  and  siibstitute  the 
qualified  local  NCE  station.  Section 
76.56(a)(5)  is  being  revised  accordingly. 

8.  Although  the  Act  generally  does 
not  require  copyright  hability  to  be  paid 
by  a  cable  operator  for  the  carriage  of 
local  NCE  station  signal  added  after 
March  29, 1990,  in  the  case  of 
importation,  the  non-local  NCE  station 
has  neither  must-carry  nor 
retransmission  rights.  We  do  not  believe 
it  appropriate  for  a  non-local  NCE 
station  which  is  being  imported  to  be 
required  to  reimburse  the  cable  operator 
for  copyright  costs.  The  1992  Cable  Act 
specifically  provides  that  a  cable  system 
can  recover  such  costs  as  part  of  the 
basic  service  tier  rate,  and  we  believe 
that  this  is  the  appropriate  maimer  for 
dealing  with  such  costs. 

B.  Carriage  of  Local  Commercial 
Television  Stations 

1.  General  Signal  Carriage 
Requirements. 

9.  Small  System  Exception.  Section 
614(a)  requires  carriage  of  local 
commercial  television  stations  and 
qualified  low  power  television  stations. 
Section  614(b)  establishes  the  number  of 
signals  which  must  be  carried  by  cable 
systems  based  on  their  channel 
capacity.  In  particular,  it  provides  that 

a  cable  system  with  12  or  fewer  usable 
activated  channels  must  carry  the 
signals  of  at  least  three  local  commercial 
television  stations.  Such  a  system  is 
exempt  from  any  reqtiirements  of 
Section  614.  however,  if  it  serves  300  or 
fewer  subscribers,  as  long  as  it  does  not 
delete  from  carriage  the  signal  of  any 
broadcast  television  station.  In  the 
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Report  and  Order,  the  Commission 
concluded  that,  under  this  exception,  a 
system  must  not  delete  any  station  it 
carried  on  October  5, 1992. 

10.  Although  the  language  of  the  text 
accurately  reflects  this  intention,  the 
Community  Antenna  Television 
Association  ("CATA")  points  out  that 
the  related  rule  is  misleadmg  because  it 
implies  that  the  system  must  have  300 
or  fewer  subscribers  as  of  October  5, 
1992.  We  are  revising  §  76.56(b)(1)  of 
our  rules  to  reflect  that,  at  any  time  that 
a  cable  system  with  12  or  fewer 
activated  channels  serves  300  or  fewer 
subscribers,  it  is  exempt  from  the 
mandatory  carriage  requirements  imder 
Section  614,  as  long  as  it  does  not  delete 
any  signal  of  a  broadcast  television 
station  which  was  carried  on  that 
system  on  October  5, 1992! 

11.  Definition  of  Local  Commercial 
Television  Station.  Section  614(h)(1)(A) 
defines  a  local  commercial  television 
station  for  the  purpose  of  the  must-carry 
rules  as  "any  full  power  television 
broadcast  station,  other  than  a  qualified 
noncommercial  television  station  within 
the  meaning  of  Section  615(1)(1), 
licensed  and  operating  on  a  channel 
regularly  assigned  to  its  community  by 
the  Conmiission  that,  with  respect  to  a 
particular  cable  system,  is  within  the 
same  television  market  as  the  cable 
system."  In  the  Report  and  Order,  we 
inadvertently  defined  local  commercial 
television  station  as  "any  full  power 
commejrja7  television  station  *  *  *", 
which  had  the  xminlended  effect  of 
excluding  non-qualified  noncommercial 
stations  from  the  definition.  A  non- 
qualified NCE  station  is  any  NCE  station 
which  does  not  meet  the  qualification 
criteria  established  in  Section  615(g). 
Such  a  station  is  not  entitled  to  must- 
carry  rights  under  that  section.  We 
believe  that  the  definition  of  local 
commercial  television  station  contained 
in  the  1992  Cable  Act  clearly  includes 
non-qualified  NCE  stations;  the 
definition  includes  all  stations  other 
than  "qualified  NCE  stations." 
Consistent  with  the  language  of  the  1992 
Cable  Act.  we  determine  that  NCE 
stations  which  are  not  "qualified"  NCE 
stations  for  must-carry  purposes  may 
assert  must-carry  rights  under  Section 
614  within  their  local  market,  just  like 
any  other  broadcast  station.* 

12.  Availability  and  Identification  of 
Must-Cany  Signals.  Section  614(b)(7) 
provides  that  all  must-carry  signals  shall 
be  provided  to  every  subscriber  of  a 
cable  system  and  shall  be  viewable  via 
cable  on  all  television  receivers  of  a 
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subscri  )er  which  are  connected  to  a 
cable  s;  stem  by  a  cable  operator  or  for 
which  I  he  cable  operator  provides  a 
connec  ion.  In  the  Report  and  Order  we 
decline  d  to  grant  a  request  to  provide  a 
special  eilception  for  commercial 
subscri  )ers  (e.g.,  hotels,  hospitals)  that 
receive  specially  designed  channel  line- 
ups. W  I  stated  om-  belief  that  the  1992 
Cable  y  ct  is  clear  in  its  application  of 
Section  614(b)(7)  to  every  subscriber  of 
a  cable  system,  that  it  grants  no 
authori  y  to  exempt  a  specific  class  of 
cable  siibscribers  from  the  carriage 
requiretnents,  and  that  there  is  no 
reason  to  believe  that  such  commercial 
subscribers  are  not  interested  in 
receiving  local  broadcast  signals. 

13.  Op  reconsideraUon,  we  note  that 
the  muit-carry  provisions  do  not 
distinguish  between  commercial  and 
residen  ial  viewers.  Congress  made  clear 
its  intei  it  that  all  subscribers  have  access 
to  localjcommercial  broadcast  signals. 
We  do  oot  believe  that  petitioners  have 
presented  sufficient  cause  to  change  our 
earlier  aiterpretation  of  the  1992  Cable 
Act.  Therefore,  we  affirm  that  all 
subscri^rs  must  have  access  to  these 
signals  on  all  television  sets  connected 
by  the  aable  operator  or  for  which  the 
cable  operator  provides  a  connection. 

14.  Itls  our  imderstanding  that  the 
on-channel  carriage  of  some  UHF 
signals  nas  resulted  in  situations  where 
a  converter  box  supplied  by  a  cable 
operate*  does  not  contain  the  necessary 
channe!  capacity  to  permit  a  subscriber 
to  acces  s  a  UHF  must-carry  signal 
through  the  converter.  For  example,  a 
convert  sr  may  supply  channels  2-36 
while  tl  e  must-carry  station  is  on 
channe  55.  Where  a  cable  operator 
chooses  to  provide  subscribers  with 
signals  of  must-carry  stations  through 
the  use  pf  converter  boxes  supplied  by 
the  cabte  operator,  the  converter  boxes 
must  bel  capable  of  passing  through  all 
of  the  sijgnals  entitled  to  carriage  on  the 
basic  service  tier  of  the  cable  system, 
not  just  some  of  them,  hi  addition,  any 
convert!  ir  boxes  provided  for  this 
purpose  must  be  provided  at  rates  in 
accorda  ice  with  Section  623(b)(3). 
Therefo  «,  in  a  situation  where  the 
subscril  er's  converter  is  supplied  by  the 
cable  oi  erator,  and  is  incapable  of 
receivin  ^all  signals  as  required  by 
Section  pl4(b)(7),  the  cable  operator 
must  mtke  provision  for  a  converter 
which  it  capable  of  providing  these 
signals.'  If  it  i» necessary  to  replace  the 


'  We  interpret  local  commercial  television  station 
to  include  stations  operating  under  a  valid 
konslruction  permit. 


••  See  Ml  morandum  Opinion  and  Order  (CSR- 
3903-M)  (Complaint  of  WUG-TV.  Inc.  against 
Cablevisiop  Systems  Corporation),  DA-93-136S 
(released  Bovember  10,  1993).  in  which  the  Mass 
Media  Bu*au  noted  that  converter  boxes  provided 
by  the  cable  system  must  be  capable  of  transmitting 
all  the  sigttals  entitled  to  mandatory  carriage  on  the 


converter,  the  subscriber  must  not  be 
required  to  pay  additional  sums  nor  to 
pay  for  the  installation.^  As  discussed 
below,  we  have  provided  a  mechanism 
for  relief  for  cable  systems  which  cannot 
meet  the  on-channel  requests  of  must- 
carry  stations.  A  decision  not  to  seek 
such  relief  may  not  be  used  to 
contravene  the  directives  of  the  1992 
Cable  Act. 
2.  Definition  of  a  Television  Market. 

15.  Use  of  ADI  Markets  and  the  Home 
County  Exception.  Under  the  1992  Cable 
Act,  a  local  commercial  television 
station  is  entitled  to  must-carry  status 
on  all  cable  systems  located  in  the  same 
television  market  as  the  cable  system. 
The  1992  Cable  Act  states  that  the 
television  market  shall  be  determined 
pursuant  to  §  73.3555(d)(3)(i)  of  our 
rules,  which  in  turn  defines  a  television 
market  in  terms  of  the  Area  of  Dominant 
Influence  ("ADI"),  as  defined  by 
Arbitron.6  hi  the  Report  and  Order,  the 
Commission  noted  that  each  coimty  in 
the  contiguous  United  States  is  assigned 
by  Arbitron  exclusively  to  one  ADI,  and 
that  each  broadcast  station  licensed  to  a 
community  located  in  an  ADI  is 
considered  local  throughout  that  ADI. 
The  Commission  established  one 
exception  to  that  rule,  determining  that 
each  broadcast  station  will  also  be 
considered  a  must-carry  station  in  its 
home  county,  even  if  that  station  is 
assigned  to  a  different  ADI  from  that  of 
its  home  county  (the  "home  county 
exception"). 

16.  The  Administrative  Procedure  Act 
("APA")  requires  an  agency,  when 
issuing  a  general  noti/;:e  of  proposed  rule 
making,  to  provide  the  pubUc  with 
"either  the  terms  or  the  substance  of  a 
proposed  rule  or  a  description  of  the 
subject  and  issues  involved."  The  APA, 
however,  "does  not  require  an  agency  to 
publish  in  advance  every  precise 
proposal  which  it  may  ultimately  adopt 
as  a  rule." 


basic  tier,  and  required  Cablevision,  because  it  was 
in  the  midst  of  an  upgrade  of  iu  system,  to  switch 
station  WUG  to  a  channel  receivable  by  all 
subscribers,  without  the  necessity  of  an  additional 
converter  box,  during  the  rebuilding  of  its  system. 

'  We  note  that  where  the  cable  operator 
authorizes  subscribera  to  install  additional  receiver 
connections,  but  does  not  provide  the  subscriber 
with  such  connection*,  or  with  the  equipment  and 
materials  for  such  connections,  the  operator  must 
notify  such  tubacriber*  of  all  brt>adcast  sutions 
carried  on  the  cable  system  which  cannot  be  viewed 
via  cable  without  a  converter  box  and  the  operator 
must  offer  to  sell  or  lease  such  a  converter  box  to 
such  subscribers  at  rates  in  accordance  with  section 
623(b)(3). 

*  We  note  that  Arbitron  ha*  cancelled  its 
television  ratings  service.  However,  the  decision 
will  not  have  an  impact  on  the  use  of  Arbitron- 
designaled  ADIa  until  the  next  must-carry/ 
retransmission  consent  election  «<^ch  must  take 
place  by  October  1. 1996.  We  will  address  this  issue 
sufficiently  before  tliat  date. 


17.  The  Notice,  57  FR  56298  (11/27/ 
92),  set  forth  the  1992  Cable  Act's 
direction  that  such  markets  would  be 
determined  primarily  in  the  manner 
provided  in  §  73.3555(d)(3)(i)  of  the 
Commission's  rules,  (which  section  uses 
Arbitron-defined  ADIs),  and  specifically 
sought  comment  from  the  public 
concerning  the  Congressionally 
recognized  need  for  adjustments  to  or 
modifications  of  television  markets.' 
The  Commission  specifically  stated  that 
"it  may  determine  that  particular 
communities  are  part  of  more  than  one 
television  market,"  and  further 
explained  that  it  would  act  upon  written 
requests  to  add  or  delete  communities  to 
a  station's  market  "to  better  reflect 
market  realities  and  effectuate  the 
purposes  of  this  Act."  We  believe  that 

it  was  apparent  that  the  Commission 
was  likely  to  receive  comments  and 
suggestions  regarding  methods  to  assure 
that  television.stations'  must-carry 
markets,  both  generally  and  in 
individual  cases,  best  reflect  market 
realities  and  the  objective  of  locafism 
underlying  broadcast  signal  carriage 
obligations.  While  the  Notice  did  not 
specifically  seek  comment  on  the  home 
county  exception,  we  beUeve  that  the 
home  county  exception  is  a  "logical 
outgrowth"  of  the-Notice. 

18.  The  home  county  exception  does 
not  violate  either  the  spirit  or  letter  of 
the  1992  Cable  Act.  Specifically,  we 
disagree  with  the  proposition  that 
although  a  television  station's  must- 
carry  rights  are  defined  primarily  by 
Arbitron  ADIs,  there  can  be  no  must- 
carry  rights  beyond  the  ADI  to  which  a 
station  is  assigned  by  Arbitron.  Section 
614(h)(l)(C)(i)  recognizes  a  potential, 
but  easily  corrected,  deficiency  in  the 
use  of  Arbitron  ADIs  to  define  a 
station's  must-carry  market.  We  find  no 
basis  to  presume  that  the  Commission 
may  not  adjust  ADIs  generally  to  ensure 
that  stations  have  must-carry  rights  in 
those  areas  where  their  service  is 
appropriately  "local."  We  agree  with 
Granite  that  adoption  of  the  home 
county  exception  is  separate  and  apart 
from  the  procedure  established  to  make 
individual  station  market  adjustments 
based  on  particular  situations. 

19.  Moaification  of  ADI  Markets.  As 
noted  in  the  Report  and  Order,  the  1992 
Cable  Act  permits  the  Commission  to 
add  or  subtract  communities  from  a 
television  station's  market  to  better 
reflect  marketplace  conditions  or  to 


'  Section  614(h](l)(C)(i]  states  that  a  broadcasting 
station's  market  shall  be  determined  in  the  manner 
provided  in  §  73.3555(d)(3)(i)  of  the  Commission's 
rules,  except  that  the  Commission  may  include  or 
exclude  additional  communities  to  better  effectuate 
the  purposes  of  Section  614.  47  U.S.C 
534(h)(l)(C)(i). 


promote  the  goal  of  localism  underlying 
the  signal  carriage  provisions.  In  its 
petition,  INTV  requests  that  the 
Commission  add  or  subtract  a 
community  for  all  stations  in  the 
market,  not  for  an  individual  station. 
INTV  suggests  that  upon  the  addition  of 
a  community  to  a  market,  every  station 
in  the  community  would  attain  must- 
carry  rights  in  that  market. 

20.  The  Commission  has  already 
addressed  this  subject  in  the  Report  and 
Order  in  response  to  parties' 
contentions  that  ADI  modification 
should  be  made  on  a  community,  rather 
than  on  a  station,  basis.  Both  the  1992 
Cable  Act  and  our  rules  require,  for  each 
broadcast  station,  an  evidentiary 
showing  from  an  interested  party,  with 
opportunity  for  comment  INTV's 
request  would  not  meet  this 
requirement  and  therefore  must  be 
rejected.  We  reiterate  our  statement  in 
the  Report  and  Order  that  we  will 
accept  joint  filings  by  a  group  of  stations 
or  a  single  request  from  a  cable  operator 
for  changes  for  more  than  one  station 
licensed  to  the  same  community,  so 
long  as  the  submitted  information 
demonstrates  that  each  station  is 
entitled  to  have  its  market  modified. 
The  relief  procedures  will  ensure  that 
the  1992  Cable  Act's  objectives  of 
promoting  locaUsm  and  reflecting 
market  realities  are  achieved.^ 

21.  As  noted  above.  Section 
614(h)(1)(C)  directs  the  Commission, 
when  considering  ADI  modification 
requests,  to  promote  localism  by  taking 
into  account  the  four  factors  listed  in 
that  section.  Press  Broadcasting 
Company,  Inc.  ("Press"),  the  licensee  of 
WKCF  (TV).  Clermont.  Florida,  seeks 
clarification  or  partial  reconsideration  of 
the  types  of  evidence  the  Commission 
has  indicated  that  it  will  consider  in 
assessing  proposed  changes  in  a 
station's  must-carry  markiet. 

22.  We  clarify  that  the  two  factors 
mentioned  in  the  Report  and  Order  are 
merely  examples  of  the  types  of 
evidence  that  might  be  considered  in  a 
request  to  modify  an  ADI.  The 
Commission  purposely  did  not  restrict 
the  types  of  evidence  that  may  be  used 
to  demonstrate  that  a  station's  must- 
carry  market  should  be  modified.  The 
Commission  decUned  to  prejudge  the 
importance  of  any  of  the  factors  set  forth 
in  the  statute,  noting  that  each  case  will 
be  unique.  Accordingly,  we  note  that 
the  factors  suggested  by  Press  may  be 
employed  by  parties  to  show  the 
appropriateness  of  altering  a  station's 
must-carry  market,  although  the 


importance  of  such  factors  may  differ 
from  one  situation  to  the  next.' 

23.  Section  76.51  Top  100  Market  List. 
Section  614(f)  of  the  1992  Cable  Act 
directs  the  Commission  to  issue 
regulations  that  include  revisions 
needed  to  update  the  list  of  top  100 
television  markets  and  their  designated 
commimities  contained  in  §  76.51. 
Although  the  Notice  sought  guidance  on 
how  to  fulfill  this  requirement,  the 
comments  were  general  in  nature  and 
did  not  offer  a  mechanism  for  revising 
the  top  100  market  list,  including 
criteria  for  determining  when  a  city  of 
Ucense  should  become  a  designat«i 
community  in  a  television  market. 
Accordingly,  the  Commission 
concluded  in  the  Report  and  Order  that 
a  wholesale  revision  of  §  76.51  was 
unnecessary  and  stated  that  it  would 
only  update  the  existing  Ust  by  adding 
those  designated  communities  requested 
by  parties  providing  specific  evidence 
that  a  particular  market  change  is 
warranted.  The  Commission  made  three 
specific  maricet  modifications,  and 
stated  that  further  revisions  to  this  list 
would  be  made  on  a  case-by-case  basis. 
The  Commission  stated  that  requests  for 
modification  should  demonstrate 
"commonaUty"  between  the  proposed  . 
community  to  be  added  to  a  market 
designation  and  the  market  as  a  whole, 
and  that  such  requests  would  be  made 
in  accordance  with  the  factors  in 
Section  614(h)(1)(C)  and  the  related 
rules. 

24.  A  number  of  broadcast  television 
licensees  in  Columbus,  Ohio  filed 
petitions  for  reconsideration  respecting 
the  addition  of  Chillicothe  to  the 
Columbus,  Ohio  television  market. 
These  petitioners  allege  that  the 
Commission's  action  was  taken  without 
sufficient  notice  to  interested  parties 
and  was  therefore  based  on  an 
inadequate  factual  record. 

25.  As  noted  above,  the  APA  requires 
an  agency,  when  issuing  a  general 
notice  of  proposed  rule  making,  to 
provide  the  public  with  "either  the 
terms  or  the  substance  of  a  proposed 
rule  or  a  description  of  the  subject  and 
issues  involved."  but  "does  not  require 
an  agency  to  publish  in  advance  every 
precise  proposal  which  it  may 
ultimately  adopt  as  a  rule."  In  the 
Notice,  the  Commission  specifically 
requested  that  interested  parties 
"comment  on  what  modifications  to  the 
television  markets  specified  in  §  76.51 


•The  same  logic  applies  to  A  single  station 
requesting  the  addition  of  multiple  communities. 


■We  note  that,  in  stating  that  a  station  may 
demonstrate  that  it  is  located  close  to  the 
community  in  terms  of  mileage,  a  station  may 
present  evidence,  as  suggested  by  Press,  regarding 
the  distance  ijetween  the  cable  community  end  the 
station's  community  of  license,  transmitter,  or  other 
aspect  of  the  station's  operation. 
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of  our  rules  is  needed  to  ensure  that  it        Commission  exolidtlv  sousht  nublic  In  the  Reoort  and  Order,  based  on  the 
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of  our  rules  is  needed  to  ensiue  that  it 
reflects  current  market  realities."  In  so 
doing,  the  Conunission  observed  that 
this  proceeding  necessarily  overlaps 
with  an  ongoing  proceeding  involving, 
inter  alia,  the  makeup  of  the  §  76.51 
market  list  in  relation  to  the 
Commission's  program  exclusivity 
rules. '°  Therefore,  the  Commission 
explicitly  stated  that  Docket  87-24 
would  be  reopened  for  further  comment 
in  the  context  of  this  rulemaking  in 
order  to  facilitate  coordination  of  the 
overlapping  aspects  of  the  two 
proceedings." 

26.  In  light  of  the  nature  of  this 
proceeding,  the  statutory  instruction  to 
amend,  as  necessary,  §  76.51,  and  the 
incorporation  by  reference  of  the  issues 
in  Docket  87-24,  we  conclude  that  the 
Notice  amply  alerted  the  public  that 
potential  amendments  to  that  rule 
section  could  be  made  in  the  context  of 
this  specific  proceeding. '*  The 


•*  Further,  the  pendency  of  Tripletf  s  request  to 
modify  the  Columbus,  Ohio  television  market  is 
referenced  in  Docket  No.  87-24.  3  FCC  2d  at  6176 
n.  15.  which  was  incorporated  into  thi  instant 
proceeding. 

"In  response  to  the  Notice  in  this  proceeding, 
the  proponents  of  three  previously-filed  market 
change  petitions  for  rulemaking  Tiled  comments 
v^hich  incorporated  by  reference  their  rulemaking 
petitions  and  urged  the  adoption  of  their  §  76.51 
.  market  amendment  proposals.  One  of  these 
proponents,  Star  Cable  Associates  ("Star"),  operator 
of  a  cable  television  system  serving  the  community 
of  Brazoria,  Texas,  and  portions  of  Brazoria  County, 
Texas,  filed  a  petition  for  reconsideration  based  on 
the  concept  that  although  the  Commission  granted 
other  requests  to  modify  existing  television  markets, 
the  Commission  did  not  act  on  Star's  request  to 
amend  §  76.51  to  add  the  conununity  of  Alvin  to 
the  Houston,  Texas  market.  Star  states  that  it  has 
had  such  a  request  pending  before  the  Commission 
since  January  1991.  Star's  comments  to  the  Notice 
in  this  proceeding  were  incorporated  into  and  filed 
with  Adelphia,  et  al.  and  included  numerous  other 
cable  operators.  These  parties  were  arguing  that  the 
Commission  need  not  revise  the  §  76.51  market  list, 
stjting  that  "tn]o  revision  to  this  list  is  needed  to 
implement  the  must-carry  rules  since  the  current 
AJJl  markets  are  to  be  u.sed  for  determining  must- 
rarry  rights."  It  was  suggested  in  those  comments 
that  ihe  Commission  "might  vnsh  to  update  the  list 
*  *  •  to  .add  new  communities  to  existing  markets 
for  stations  which  have  gone  on  the  air  since  the 
list  was  last  revised"  and,  in  that  context  noted  the 
copyright  consequences  explained  in  the  pending 
petition  regarding  the  Houston  market.  However, 
neither  Adelphia  nor  Star  specifically  requested 
action  in  the  must-carry  context  on  Star's  pending 
petition  for  rulemaking.  Under  these  circumstances, 
we  do  not  believe  that  it  was  erroneous  to  defer 
action  on  the  Star  petition. 

"Neither  the  APA  nor  the  Commission's  rules 
specifically  required  that  the  petitioners  receive 
personal  service  of  the  particular  market  change 
proposals  tendered  in  comments  filed  in  this 
proceeding.  Moreover,  we  observe  that  at  least  one 
petitioner.  Outlet,  notes  that  the  filing  of  Triplet's 
submission  was  referenced  in  a  public  notice  of 
comments  received  in  this  docket.  However,  we  do 
not  agree  that  the  Commission  was  somehow 
obligated  to  indicate  the  nature  of  Triplett's 
comments,  and  the  petitioners  offer  no  support  for 
that  particular  proposition.  To  the  extent  that 
Triplet!  incorporated  by  reference  its  previous 


Comm  ssion  explicitly  sought  public 
comm(  nt  on  what  modifications  to 
§  76.51  would  be  necessary  to  fulfill  the 
directive  of  Section  614(f),  and  we 
believe  that  specific  market  change 
proposbls  are  a  natural  and  logical 
outgrow  vth  df  the  range  of  issues 
presen  ed  in  the  Notice  and  discussed 
in  the  (  omments  filed  in  this 
procee  ling.  Accordingly,  we  are  not 
persua  led  by  the  petitioners  that  the 
Notice  did  not  provide  adequate  notice 
to  intei  ested  parties  that  specific 
amend  nents  to  §  76.51  were  likely  to  be 
consid  ired  in  this  proceeding. 

27.  \  le  disagree  with  the  petitioners' 
conten  ions  that  amendment  of  the 
Colum  )us  market  first  required  the 
issuani  ;e  of  an  independent  notice  of 
propoa  3d  rulemaking.  The  fact  that  we 
said  in  the  Notice  that  we  may  consider 
furthei  revisions  to  §  76.51  on  an  ad  hoc 
basis  c  id  not  preclude  the  Commission's 
taking  specific  action  on  pi.nicular 
modifi  :ations  consistent  with  the 
guidan  :e  provided  by  the  1992  Cable 
Act  wl  ere  the  record  indicated  that 
such  c  langes  were  warranted.^^ 

3.  S^  lection  of  Signals. 

28. 1  definition  of  Substantial 
Duplic  ition.  Section  614fb)(5)  provides 
that  a  I  able  operator  is  not  required  to 
carry  t  le  signal  of  any  local  commercial 
televis  on  station  that  substantially 
duplic  ttes  the  signal  of  another  local 
commi  rcial  television  station  which  is 
carriec  on  its  cable  system,  or  to  carry 
the  sig  lals  of  more  than  one  local 
comm(  rcial  television  station  affiliated 
with  a  jarticular  broadcast  network.'* 


request 
in  Dock* 
the 

nature  o 
general : 
Notice. 
"We 
resp«ct 
Atlanta 
oniy  act|n 
procee 
Commi 


ed  n 


educatic  nal 

Georgia,  sought 

coiTunui  ity 

increaseflhe 

the  marl 

the  inst^t 

refereni 

requesti 

specifia  lly 

comme 

opporti 

in  the  cintext 


igarding  Chillicothe.  which  was  also  noted 
87-24.  we  do  not  believe  that  obviated 
espf  nsibility  of  interested  parties  to  assess  the 
comments  received  in  respronse  to  the 
lemaki.ig  issues  specifically  raised  in  the 


lo  not  agree  that  the  action  taken  with 
a  proposal  to  include  Athens  in  the 
iiarket  indicates  that  the  Commission  could 

independent  and  separate  rulemaking 
gs.  The  Georgia  Public  Television 
ion  ("CPTC"),  licensee  of  noncommercial 
television  station  WGTV(TV),  Athens, 
to  include  Athens  as  a  designated 
in  the  Atlanta  market  essentially  to 
station's  visibility  end  fund  raising  in 
t.  CPTC's  proposal  was  not  submitted  in 
proceeding  directly  or  incorporated  by 
but  rather  in  comments  supporting  the 
action  in  MM  Docket  92-295,  which 

addressed  the  Rome  proposal.  Parties 
ing  on  MM  Docket  92-295  had  no 
ity  to  comment  upon  the  Athens  proposal 
of  that  proceeding.  Moreover,  GPTC's 
differs  significantly  from  the  competition 

issues  vis-a-vis  commercial  stations 
either  the  instant  proceeding  or  in  MM 
:-295  (relating  specifically  to  Rome).  In 
be  action  taken  in  the  Report  and  Order, 

appropriately  terminated  MM 
-295,  and  invited  GPTC  to  refile  its 
for  consideration  in  an  independent 
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proceed  ng. 

'  Wei  tern  Broadcasting  Corporation  of  Puerto 
Rico,  licensee  of  Station  WOLE,  Aguadilla,  requests 


In  the  Report  and  Order,  based  on  the 
legislative  history  of  this  section  of  the 
1992  Cable  Act,  we  decided  that  two 
stations  "substantially  duplicate"  each 
other  "if  they  simultaneously  broadcast 
identical  programming  for  more  than  50 
percent  of  the  broadcast  week."  For 
purposes  of  this  definition,  identical 
programming  means  the  identical 
episode  of  the  same  program  series." 

29.  We  continue  to  befieve  that  omr 
definition  of  substantial  duplication  is 
appropriate  for  determining  signal 
carriage  obligations.  We  note  that  it  is 
consistent  with  the  legislative  history 
that  indicates  that  this  term  refers  to  the 
"simultaneous  transmission  of  identical 
programming  on  two  stations"  and 
which  "constitutes  a  majority  of  the 
programming  on  each  station."  While 
we  agree  with  NCTA  that  Congress  gave 
the  Commission  discretion  to  define 
substantial  duplication,  we  continue  to 
believe  that  the  most  appropriate 
approach  here  is  to  act  consistently  with 
the  legislative  history.  Congress  did  not 
intend  for  a  single  duplicative  program, 
whether  subject  to  blackout  or  not,  to  be 
the  determining  factor.  Finally,  we 
observe  that  our  rules  often  use  different 
definitions  for  similar  terms  based  on 
the  piupose  of  the  policy  involved.  The 
Commission's  exclusivity  rules  are 
intended  to  protect  the  rights  that  a 
broadcaster  has  bargained  for  with  the 
supplier  of  a  particular  program.  The 
must-carry  rules,  however,  are  intended 
to  ensure  that  local  stations  are  available 
to  cable  subscribers.  Thus,  we  reject  the 
proposed  modification  to  our  definition 
of  substantial  duplication. 

4.  Low  Power  Television  Stations. 

30.  Qualified  Low  Power  Television 
Station.  Section  614(h)(2)  contains  the 
statutory  requirements  a  low  power 
television  station  (LPTV)  must  meet 
before  it  will  be  considered  "qualified" 
for  must-carry  purposes.  Section 
614(h)(2)  provides  that  an  LPT\'  station 
must  broadcast  for  at  least  the  minimum 
number  of  hours  the  Commission 
requires  of  commercial  broadcast 
stations.  The  station  must  adhere  to 
certain  Commission  requirements 
regarding  non-entertainment 
programming  and  emplo>Tnent.  The 
station  must  address  local  news  and 
informational  needs  that  full  power 
stations  are  not  adequately  serving 


that  the  Commission  reconsider  its  rules  with 
respect  to  their  application  to  WOLE,  "given  the 
unique  situation  in  Puerto  Rico."  We  note  that  such 
a  request  is  more  appropriately  made  as  a  petition 
for  special  relief  rather  than  as  part  of  a  general 
rulemaking  pr(x:eeding. 

"We  also  consider  programming  to  be 
duplicative  where  the  stations  involved  are  located 
in  contiguous  time  zones  and  the  hour  of  broadcast 
differs  by  one  hour. 
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because  the  full  power  stations  are 
distant  horn  the  LPTV  station's 
community  of  license.  The  station  must 
comply  with  the  Commission's  LPTV  . 
interference  regulations.  The  station 
must  be  within  35  miles  of  the  cable 
headend  and  deliver  a  good  quality 
over-the-air  signal  to  the  headend.  The 
station's  community  of  license  and  the 
cable  system's  franchise  area  both  must 
have  been  located  outside  of  the  largest 
160  Metropolitan  Statistical  Areas 
(MSA's)  on  June  30, 1990,  and  the 
population  of  the  LPTV  station's 
commimity  of  license  must  not  have 
exceeded  35,000  on  that  date.  Lastly, 
there  cannot  be  any  full  power 
television  station  licensed  to  any 
commimity  within  the  county  or  other 
political  subdivision  served  by  the  cable 
system.  As  we  stated  in  the  Report  and 
Order,  a  low  power  television  station 
must  meet  all  of  the  statutory 
requirements  to  be  "qualified"  for  must- 
carry  status.  Cable  systems  are  required 
to  carry  a  qualified  LPTV  station  only  if 
there  are  not  sufficient  full  power  local 
commercial  television  stations  to  fulfill 
the  cable  operator's  must-carry 
obligations  under  Section  614(b). 

31.  Moran  Commimications 
( "Moran")  and  the  Community 
Broadcaster  Association  ("CBA") 
request  a  revision  to  the  requirement  in 
Section  614(h)(2)(F)  that,  in  order  for  an 
LPTV  station  to  be  qualified,  there 
cannot  be  any  full  power  station 
licensed  to  any  community  within  tlte 
county  or  political  subdivision  served 
by  the  cable  system.  Under  this 
exception,  Moran  and  CBA  explain,  an 
LPTV  station  would  qualify  for  must- 
carry  rights  if  it  meets  all  the 
requirements  of  subsections  614(h)(2), 
except  for  subsection  F,  and  if  none  of 
the  full  power  stations  in  the  coimty  or 
political  subdivision  served  by  the  cable 
system  offers  local  news  or 
informational  programming.  They 
contend  that  when  a  satellite  station  is 
repeating  another  station's  signal  and 
not  broadcasting  any  local  news  or 
informational  programming  to  meet  the 
needs  of  the  local  commimity,  the 
satellite  station  should  not  be 
considered  a  full  power  station  for  the 
purposes  of  Section  614(h)(2)(F).  CBA 
also  argues  that  a  satelUte  station  is  a 
"passive  repeater,"  and  because  Section 
614(h)(l)(b)(l)  specifically  excludes 
passive  repeaters  ftx)ra  the  definition  of 
a  local  commercial  television  station,  it 
follows  that  Congress  intentionally  gave 
less  to  repeaters  than  to  originating 
stations  in  terms  of  must-carry  rights. 
Therefore,  argues  CBA,  "(tlhe 
Congressional  recognition  of  the  lesser 
value  of  the  repeaters  must  be 


incorporated  into  the  must-carry  rule 
•  *   *."  hi  opposition,  NCTA  argues 
that  the  Commission  cannot  rewrite  the 
statute,  which  defines  quafified  LPTV 
stations  and  governs  the  must-carry 
rights  of  LPTV  stations. 

32.  We  agree  writh  NCTA  that  the 
provisions  of  the  1992  Cable  Act  may 
not  be  amended  by  the  Commission 
through  the  rule  making  process. 
Further,  contrary  to  CBA's 
interpretation  of  Section  614(h),  satelfite 
stations  meet  the  definition  of  a  local 
commercial  television  station,  are  full 
power  stations  pursuant  to  Section 
614(h)(2)(F),  and  are  generally  not 
simply  passive  repeaters.  We  disagree 
with  CBA's  contention  that  Congress 
intended  satellite  stations  to  be  treated 
differently  from  other  full  power 
stations  when  reviewing  the  statutory 
requirements  an  LPTV  station  must 
meet  to  gain  r..i;st-carry  status.  Moran 
and  CBA  reuuest  that  we  codify  the 
exception  in  footnote  217  to  the 
qualification  requirements  of  an  LPTV 
station.  While  the  Report  and  Order  had 
suggested  the  possibility  of  additional 
circumstances  in  Which  LPTV  carriage 
might  be  warranted,  it  now  appears  that 
this  is  an  area  where  the  specific 
statutory  provisions  and  the  balancing 
incorporated  therein  must  necessarily 
guide  our  enforcement  of  the  mandator}' 
carriage  provisions  for  LPTV  stations. 

C.  Manner  of  Carriage  Provisions 
Applicable  to  Commercial  and 
Noncommercial  Stations 

1.  Content  To  Be  Carried. 

33.  Section  614(b)(3)(A)  and  Section 
615(g)(1)  require  cable  operators  to  carry 
the  primary  video,  accompanying  audio, 
and  line  21  closed  caption  transmission, 
in  its  entirety,  of  both  qualified  local 
commercial  and  NCE  stations  when 
fulfilling  their  must-carry  obligations. 
With  respect  to  quaUfied  local 
commercial  stations,  cable  operators 
also  are  required,  to  the  extent 
technically  feasible,  to  retransmit 
program-related  material  carried  in  the 
vertical  blanking  interval  (VBI)  or  on 
subcarriers.  Retransmission  of  other 
material  in  the  VBI  or  other  non- 
program-related  material  (including 
teletext  and  other  subscription  and 
advertiser-supported  information 
services)  is  at  die  discretion  of  the 
operator.  With  respect  to  local  qualified 
NCE  stations,  cable  operators  are 
required  to  transmit,  to  the  extent 
technically  feasible,  program-related 
material  carried  in  the  VBI,  or  on 
subcarriers,  that  may  be  necessary  for 
receipt  of  programming  by  handicapped 
persons  or  for  educational  or  language 
purposes.  Retransmission  of  other 
material  in  ^he  VBI  or  on  subcarriers  is 


at  the  discretion  of  the  operator.  Cable 
operators  may,  where  technically 
feasible  and  appropriate,  remove  ghost- 
cancelling  information  carried  in  a 
station's  VBI  if  the  cable  operator 
applies  an  adequate  alternative 
methodology  at  the  headend. 

34.  In  the  Report  and  Order,  we 
decided  that  the  factors  enumerated  in 
WGN  Continental  Broadcasting,  Co.  vs. 
United  Video  Inc.  ("WGN").  provide 
useful  guidance  for  what  constitutes 
program-related  material. >6  We  declined 
to  further  define  "program-related," 
noting  that  carriage  of  information  in 
the  VBI  is  rapidly  evolving.  As  a  result 
of  oiu  reliance  on  the  approach 
followed  in  WGN  for  guidance,  we 
rejected  a  proposal  by  A.C.  Nielsen 
Company  ("Nielsen")  to  require 
program  identification  codes  to  be 
carried  by  a  cable  system. 

35.  The  WGN  case  addressed  'ha 
extent  to  which  the  copyright  oi:  a 
television  program  also  included 
program  material  in  the  VBI  of  the 
signal.  The  WGN  court  set  out  three 
factors  for  making  a  copyriglit 
determination.  First,  the  broadcaster 
must  intend  for  the  information  in  the 
VBI  to  be  seen  by  the  same  viewers  who 
arc  watching  the  video  signal.  Second, 
the  VBI  information  must  be  available 
during  the  same  interval  of  time  as  the 
video  signal.  Third,  the  VBI  information 
must  be  an  integral  part  of  the  program. 
The  court  accepted  WG.N's  future 
programming  schedules  as  an  "integral 
part  of  the  program."  The  court  in  WGN 
held  that  if  the  information  in  the  VBI 
is  intended  to  be  seen  by  the  viewers 
who  are  watching  the  video  signal, 
during  the  same  interval  of  time  as  the 
video  signal,  and  as  an  integral  part  of 
the  program  on  the  video  signal,  then 
the  VBI  and  the  video  signal  are  one 
copyrighted  expression  and  must  both 
be  carried  if  one  is  to  be  carried.  While 
the  court  did  not  define  an  "integral 
part  of  the  program."  the  WGN  VBI 
information  not  only  included  local 
news,  but  also  contained  future 
programming  schedules  for  WGN,  and 
the  court  upheld  the  VBI  as  one 
copjTightable  expression  with  the  video 
signal." 

36.  We  continue  to  beheve  that  the 
factors  articulated  in  U'GN  provide  the 


••  In  the  Report  and  Order,  we  used  a  cite  of  68S 
F.2d  218  (7th  Cir.  1982).  which  was  the  original 
citation  for  the  case,  prior  to  rehearing.  Upon 
rehearing,  the  court  aflinned  the  factors  on  which 
we  are  relying. 

"In  an  ex  parte  presentation,  StarSight  requested 
that  the  Commission  determine  that  its  product, 
which  is  transmitted  in  the  VBI.  meeu  the  WGN 
test.  We  believe  that  such  a  request  should  not  be 
resolved  in  the  context  of  a  rulemaking  proceeding, 
but  rather  should  be  dealt  with  separately  through 
the  special  relief  process. 
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best  guidance  for  determining  whether 
material  in  the  VBI  is  program-related 
and,  therefore,  must  be  carried  by  the 
cable  system.  Accordingly,  material  that 
is  intended  to  be  seen  by  the  viewers  of 
the  main  program,  during  the  same  time 
interval  as  the  main  program,  and  which 
is  an  integral  part  of  the  main  program 
will  be  entitled  to  carriage  along  with 
the  main  signal  of  the  must-carry 
station.  However,  on  reconsideration. 
we  clarify  that  the  factors  set  forth  in 
WGN  do  not  necessarily  form  the 
exclusive  basis  for  determining 
program-relatedness.  We  believe  there 
will  be  instances  where  material  which 
does  not  Ht  squarely  within  the  factors 
listed  in  WGN  will  be  program-related 
imder  the  statute.  For  example,  on 
reconsideration,  although  SID  codes 
may  not  precisely  meet  each  factor  in 
WGN,  we  find  that  they  are  program- 
related  under  the  statute  because  they 
constitute  information  intrinsically 
related  to  the  particular  program 
received  by  the  viewer.  Further,  SID 
codes  provide  important  information 
that  is  useful  to  both  broadcasters  and 
cable  operators.  We  note  that  the  1992 
Cable  Act  recognized  the  importance  of 
the  national  ratings  period  and 
prohibited  cable  operators  from 
repositioning  or  deleting  stations  during 
that  time.  This  interpretation  is 
consistent  with  previous  Commission 
decisions  in  which  SID  codes  were 
found  to  be  program-related  in  other 
contexts.  Finally,  we  reiterate  that,  in 
order  to  be  program-related,  it  is  not 
necessary  that  the  copyright  holder  in 
the  main  program  and  in  the  material  in 
tlwVBI  be  the  same. 

2.  Channel  Positioning. 

37.  The  1992  Cable  Act  provides  both 
commercial  and  NCE  television  stations 
which  elect  must-carry  status  the 
additional  right  to  select  the  channel 
position  on  which  they  will  be  carried 
by  the  cable  system,  within  certain 
specified  options.  Section  614(b)(6) 
provides  that  the  signals  of  a  local 
commercial  television  station  carried 
pursuant  to  the  must-carry  rules  must  be 
carried  on  either  (1)  the  same  channel 
on  which  the  station  is  broadcast  over- 
the-air,  (2)  the  cable  channel  on  which 
it  was  carried  on  July  19, 1985,  or  (3)  the 
cable  channel  on  which  it  was  carried 
on  January  1, 1992.  The  election,  in  the 
absence  of  conflicts,  is  left  up  to  the 
station  involved.  See  47  U.S.C. 
534(b)(6).  Similarly,  Section  615(g)(5) 
requires  that  NCE  signals  carried 
pursuant  to  must-cany  requirements 
must  appear  on  the  cable  system 
channel  number  on  which  the  qualified 
local  NCE  station  is  broadcast  over-the- 
air.  or  on  the  channel  on  which  it  was 
carried  on  July  19, 1985,  at  the  election 
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of  the  Stat  on.  In  either  case,  another 
channel  n  msber  that  is  mutually  agreed 
upon  by  t  le  station  and  the  cable 
operator  may  be  selected.  Alternatively, 
the  broadcast  station  and  cable  operator 
may  agree  on  a  mutually  acceptable 
alternative  channel  position.  We  note 
that,  with  jespect  to  channel  position,  a 
qualified  IPTV  station  enjoys  the 
channel  positioning  rights  of  a 
commercial  television  station.  Section 
76.57  is  b<  ing  revised  accordingly. 

38.  Bas«  d  on  comments  received  in 
response  t )  the  Notice,  we  declined  in 
the  Reporf  and  Order  to  adopt  a  formal 
priority  structure  for  resolving 
conflictini  channel  positioning  claims. 
We  stated  that  we  expected  compliance 
with  the  c  lannel  positioning  requests  of 
broadcasters  "absent  a  compelling 
technical  i  eason  for  not  being  able  to 
accommo<  ate  such  requests,"  and  that 
"inconver  ience,  marketing  problems, 
the  need  t  >  reconfigiire  the  basic  tier  or 
the  need  tp  employ  additional  traps  or 
make  technical  changes"  would  not  be 
sufficient  reasons  to  deny  a  channel 
positioning  request.  In  addition,  we 
determine^  that  "only  where  placement 
of  a  signal  on  a  chosen  channel  results 
in  interference  or  degraded  signal 
quality  to  he  must-carry  station  or  an 
adjacent  c  lannel,  or  causes  a  substantial 
technical  i  ir  signal  security  problem, 
will  we  parmit  cable  operators  to  carry 

a  broadca^  signal  on  a  channel  not 
chosen  bylthe  station."  We  noted  that 
most  systons  would  be  able  to  configure 
their  servibe  to  meet  this  statutory 
requirement  and  that  a  cable  system 
claiming  tnat  it  cannot  meet  a  channel 
positioning  request  for  technical  reasons 
will  have  to  provide  evidence  that 
clearly  demonstrates  that  inability. 

39.  In  tiie  Order  adopted  July  15, 
1993,  we  addressed  certain  issues 
relating  to  continued  carriage  of 
retransmii  sion  consent  stations  and  the 
channel  p  >sition  for  "default"  must- 
carry  stations.  In  that  Order,  we  stated 
that  cable  Systems  which  are  required  to 
carry  the  j  ignal  of  a  default  station 
"shall  plai  :e  that  signal  on  one  of  the 
statutorily  defined  positions,  at  the 
system's  (iscretion."  Although  the 
footnote  to  that  sentence  correctly  stated 
that  the  stition  licensee  makes  the 
election,  tne  text  incorrectly  stated  "at 
the  systenj's  discretion."  We  clarify  that, 
as  require^  by  the  1992  Cable  Act,  the 
choice  of  Statutorily  defined  channel 
position  ii  made  by  the  station,  not  the 
cable  system.  The  Order  also 
determinol  that,  in  the  event  of  a 
conflict,  tAe  station  making  an 
affirmative  election  has  priority  over  the 
default  st^on.  Finally,  we  stated  that, 
where  the<station  maldng  an  affirmative 
election  has  selected  the  only  statutory 


channel  position  available  to  the  default 
station,  the  cable  system  may  place  the 
default  station  on  a  channel  of  the  cable 
system's  choice,  so  long  as  that  channel 
is  included  on  the  basic  tier.  Section 
76.57  of  our  rules  was  amended  to 
reflect  the  channel  positioning  options 
discussed  and  adopted  in  the  Order. 

40.  The  1992  Cable  Act  provides  that 
the  channel  position  of  a  station  which 
has  elected  must-carry  rights  is  a 
decision  to  be  made  by  the  broadcaster 
from  among  the  listed  statutory 
alternatives.  The  Act  does  not 
distinguish  between  VHF  and  UHF 
stations.  We  emphasize  that  our 
statements  in  the  Report  and  Order 
regarding  channel  positioning  apply  to 
UHF,  in  addition  to  VHF,  stations.  As 
noted  there,  cable  operators  must 
comply  with  the  channel  positioning 
requirements  absent  a  compelling 
technical  reason.'"  Further,  in  response 
to  a  broadcaster's  complaint  regarding 
denial  of  a  channel  positioning  request, 
a  cable  system  will  be  required  to 
provide  evidence  to  the  Commission 
clearly  demonstrating  that  the  operator 
cannot  meet  the  request  for  technical 
reasons.  As  part  of  such  a  showing,  a 
cable  operator  may  present  evidence  as 
to  the  costs  involved  in  remedying  the 
technical  problem. 

3.  Signal  Quality 

41.  In  the  Report  and  Order  and  the 
Clarification  Order  we  addressed  issues 
relating  to  the  signal  quality  of  a 
broadcast  station  asserting  must-carry 
rights.  We  noted  that  Section  614(h) 
established  specific  minimima  signal 
levels  for  a  good  quality  signal  of  a 
commercial  television  station  (i.e., -45 
dBm  for  UHF  signals  and  -49  dBm  for 
VHF  signals).  Neither  the  1992  Cable 
Act  nor  the  Commission's  Orders 
specifically  stated  what  would  be 
considered  a  "good  quality  signal"  for 
must-carry  purposes  with  respect  to 
noncommercial  stations,  educational 
translator  stations,  and  low  power 
television  stations,  but  Section  615(g)(4) 
states  that  the  Commission  may  define 
a  "signal  of  good  quality"  for 
noncommercial  stations.  We  do  so  now, 
on  our  own  motion. 

42.  We  note  that  in  a  Memorandum 
Opinion  and  Order  (Independence 
Public  Media  of  Philadelphia,  Inc. 


'•As  noted  above,  inconvenience,  marketing 
problems,  the  need  to  reconfigute  the  basic  tier  or 
to  employ  additional  traps  or  make  technical 
changes  are  not  sufficient  reasons  for  denying  the 
channel  positioning  request  of  a  must-carry  signal. 
Only  where  placement  of  •  signal  on  a  chosen 
channel  results  in  interference  or  degraded  signal 
quality  to  the  must-carry  station  or  an  adjaceDt 
channel,  or  causes  a  substantial  technical  or  signal 
security  problem  will  we  permit  cable  operators  to 
carry  a  broadcast  station  on  a  channel  not  chosen 
by  the  station. 
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against  Suburban  Cable  TV  Co.,  Inc.) 
CSR-3806-M),  8  FCC  Red  6319  (1993). 
the  Mass  Media  Biu^au  decided  to 
utilize  the  standards  for  commercial 
television  stations  as  prima  facie  tests  to 
initially  determine,  absent  other 
evidence,  whether  noncommercial 
stations  place  adquate  signal  levels  over 
a  cable  system's  principal  headend.  The 
Mass  Media  Biu-eau  has  relied  on  this 
test  in  processing  must-carry  complaint 
cases  and  we  believe  that  is  appropriate. 
With  respect  to  low  power  and  NCE 
translator  stations,  we  are  adopting  the 
same  signal  quality  standard  of  -49 
dBm  for  VHF  and  -45  dBm  for  UHF 
signals. 

43.  With  respect  to  the  maimer  of 
testing  for  a  good  quality  signal,  we  find 
that  the  Mass  Media  Bureau  has  adopted 
an  appropriate  method  for  measuring 
signal  strength  in  the  Memorandum 
Opinion  and  Order.  Generally,  if  a  test 
measuring  signal  strength  results  in  an 
initial  reading  of  less  than  -  51  dBm  for 
a  UHF  station,  at  least  four  readings 
must  be  taken  over  a  two-hour  period. 

If  the  initial  readings  are  between  -  51 
dBm  and  -  45  dBm,  inclusive,  readings 
must  be  taken  over  a  24-hour  period 
with  measurements  not  more  than  four 
hours  apart  to  establish  reliable  test 
results.  For  a  VHF  station,  if  the  initial 
readings  are  less  than  -  55  dBm,  we 
believe  that  at  least  four  readings  must 
be  taken  over  a  two-hour  period.  Where 
the  initial  readings  are  between  -  55 
dBm  and  -  49  dBm,  inclusive,  readings 
should  be  taken  over  a  24-hour  period, 
with  measurements  no  more  than  four 
hours  apart  to  establish  reliable  test 
results. 

44.  Cable  operators  are  further 
expected  to  employ  sound  engineering 
measurement  practices.  Therefore, 
signal  strength  surveys  should,  at  a 
minimimi,  include  the  following:  (1) 
Specific  make  and  model  numbers  of 
the  equipment  used,  as  well  as  its  age 
and  most  recent  date(s)  of  calibration; 
(2)  description(s)  of  the  characteristics 
of  the  equipment  used,  such  as  antenna 
ranges  and  radiation  patterns;  (3)  height 
of  the  antenna  above  ground  level  and 
whether  the  antenna  was  properly 
oriented;  and  (4)  weather  conditions 
and  time  of  day  when  the  tests  were 
done.  We  believe  that  adherence  to 
these  procedures  and  requirements  will 
result  in  fewer  disputes  over  the  signal 
quality  of  broadcasting  stations. 

D.  Procedural  Requirements 

1  Compensation  for  Carriage. 

45.  Copyright  Liahility.^^  Under  the 
1992  Cable  Act,  a  cable  operator  is 


generally  not  required  to  carry  a  station 
that  would  otherwise  qualify  for  must- 
carry  status  if  the  station  would  be 
considered  distant  for  copyright 
purposes,  imless  the  station  indemnifies 
the  cable  operator  for  its  copyright 
liability. 20  The  Conunission  required 
cable  operators  to  notify  local 
commercial  and  noncommercial  stations 
by  May  3, 1993  that  they  may  not  be 
entitled  to  must-carry  status  because 
their  carriage  may  cause  an  increased 
copyright  liability.  In  the  Report  and 
Order,  the  Conmiission  stated  that  it 
expected  cable  operators  and 
broadcasters  to  cooperate  with  each 
other  to  ensure  that  operators  are 
compensated  for  the  cost  of  carriage  of 
"distant"  must-carry  signals  and  that 
broadcast  licensees  pay  only  their  fair 
share.2»  The  Commission  stated  that 
each  Ucensee  should  be  responsible  for 
the  increased  copyright  costs 
specifically  associated  with  cahiage  of 
its  station  as  a  must-carry  signal  and 
that  stations  should  be  counted  in  the 
order  they  satisfy  all  the  necessary 
conditions  for  attaining  must-carry 
status.  The  Commission  also  determined 
that  it  would  be  reasonable  for  a  cable 
operator  to  receive  a  WTitten 
commitment  for  such  payments  from  a 
broadcaster  in  return  for  an  estimate  of 
the  broadcaster's  expected  copyright 
liability,  based  on  previous  payments 
and  financial  information. 

46.  On  May  28, 1993.  the  Commission 
adopted  a  Clarification  Order 
("Clarification")  that,  among  other 
things,  addressed  certain  copyright 
issues.  We  stated  that  we  would  require 
a  cable  operator  to  provide  a  broadcast 


•»We  note  that  the  Satellite  Home  Viewer  Act  of 
1994.  P.L.  103-369. 108  Slat.  3477.  which  was 


signed  into  law  on  October  18. 1994,  includes  a 
provision  to  amend  Section  lll(fl  of  title  17.  United 
States  Code,  specifically  with  reference  to  the 
definition  of  "local  service  area  of  a  primary 
transmitter"  by  inserting  after  "April  15, 1976."  the 
following:  "or  such  station's  television  market  as 
defined  in  S  76.55(e)  of  title  47.  Code  of  Federal 
Regulations  (as  in  effect  on  September  18. 1993),  or 
any  modifications  to  such  television  market  made, 
on  or  after  September  18, 1993.  pursuant  to  § 
76.55(e)  or  §  76.59  of  title  47  of  the  Code  of  Federal 
Regulations.".  We  acknowledge  that  there  may  be 
some  effect  on  pending  petitions  and  on  our  current 
rules.  We  will  revisit,  to  the  extent  necessary,  those 
rules  and  policies  which  may  be  affected. 

^"However,  a  qualified  local  noncommercial 
station  that  has  been  carried  continuously  since 
March  29. 1990  is  not  required  to  reimburse  a  cable 
operator  for  its  copyright  liability  to  retain  its  must- 
carry  status.  In  addition,  a  distant  noncommercial 
station  that  has  been  imported  prior  to  March  29. 
1992.  and  which  continues  to  be  imported  to  meet 
the  statutory  requ  irements  of  Section  615.  shall  not 
be  required  to  reimburse  for  copyright  liability 

21  We  clarify  that,  in  situations  where  copyright 
liability  is  incurred  for  carriage  in  some  of  the 
communities  served  by  a  single  cable  system,  the 
broadcaster  must  indemnify  the  operator  for  that 
copyright  liability  for  carriage  in  any  community 
served  by  the  system,  unless  the  operator  is  able  to 
provide  diflerent  channel  line-ups  to  the  different 
communities. 


staUon  vdth  a  good  faith  estimate  of  the 
potential  copyright  liability  for  carriage 
of  the  station  during  the  next  copyright 
accounting  period,  as  well  as  a  copy  of 
the  most  recent  form  filed  with  the 
Copyright  Office  for  existing  distant 
signal  carriage  that  details  the  payments 
made  for  carriage  of  distant  signals.  The 
cable  operator,  however,  is  not  required 
to  make  legal  judgments  pertaining  to 
the  amount  of  indemnity  involved.  In 
addition,  a  cable  operator  is  required  to 
provide  such  information  within  three 
business  days  of  receipt  of  a  written 
request  from  a  broadcaster.22  Any  cable 
operator  not  providing  sufficient 
information  to  a  broadcast  station 
regarding  potential  copyright  lidbility  in 
the  required  timely  fashion  may  be 
subject  to  Commission  sanctions. 

47.  We  concur  with  INTV  and  NAB 
that  stations  should  be  able  to  commit 
to  copyright  indemnification  for  periods 
shorter  than  the  three  years  specified  in 
the  1992  Cable  Act.  In  light  of  the 
numerous  factors  that  affect  the  liability 
payments,  we  believe  that  commitments 
can  be  for  periods  as  short  as  one  year 
(two  six-month  accoimting  periods). 
Otherwise,  a  station  may  he  required  to 
make  a  commitment  that  cannot  be 
fulfilled,  thereby  leading  to  protracted 
litigation.  However,  in  fairness  to  cable 
operators,  we  support  NAB's  proposal 
that  broadcasters  notify  cable  operators 
60  days  prior  to  termination  of  any 
agreements  to  indemnify  them  for 
copyright  liability.  In  particular,  this 
will  provide  sufficient  time  for  cable 
operators  to  notify  subscribers  regarding 
the  deletion  of  the  station.^^  Further,  we 
disagree  with  NCTA  that  to  permit 
agreements  for  periods  of  less  than  three 
years  essentially  allows  stations  to 
revert  to  retransmission  consent.  A 
station  electing  must-carry  status 
remains  a  must-carry  station  for  the 
entire  three-year  period,  but.  in 
situations  where  the  station  is 
considered  distant  for  copyright 
purposes,  a  cable  operator  is  not 
obligated  to  honor  that  election  unless 
it  receives  a  commitment  for  copyright 
reimbursement.  Further,  we  note  that 
where  a  station  does  not  initially  meet 
the  criteria  for  must-carry  status,  it 
subsequently  may  assert  its  rights  once 


*^In  its  opposition.  Time  Wamer  argues  that 
cable  operators  should  be  given  at  least  seven  days, 
not  three,  to  respond  to  any  requests  for  infor.'nation 
regarding  copyright  liability.  We  reject  Time 
Warners  proposal  and  note  that  in  the  Clarification 
we  observed  that  the  information  that  must  be 
provided  to  broadcasters  should  be  readily  available 
to  the  cable  operator. 

"  We  note  that  this  rule  also  requires  notification 
of  the  affected  broadcast  suiion.  although  in  such 
instances  the  deletion  will  be  at  the  request  of  the 
broddcast(>r. 
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it  satisfies  the  conditions  for  must-cairy 
status. 

48.  In  a  related  matter,  we  find  it 
appropriate  to  require  cable  operators  to 
notify  a  broadcaster  of  any  change  in 
service  that  will  have  an  imexpected 
change  on  the  amount  of  copyright 
reimbursement  that  will  be  required  to 
maintain  its  must-carry  status.  For 
example,  as  petitioners  point  out,  there 
are  some  circumstances  where  a 
permitted  signal  subject  to  a  .563% 
royalty  rate  may  become  a  penalty 
station  and  require  a  payment  of  3.75% 
of  the  system's  gross  revenues.  We 
believe  it  is  reasonable  to  expect  a  cable 
operator  to  inform  a  must-carry  station 
when  the  estimated  cost  of  continued 
carriage  may  change.  We  also  agree  with 
Ni^B  Oiat  it  is  inappropriate  for 
broadcasters  whose  stations  do  not 
cause  a  copyright  liability  for  the  cable 
system  to  be  required  to  commit  to 
Indemnification  before  such  liability  is 
actually  inciured.  In  both  cases,  a 
change  in  a  station's  potential  copyright 
Uability  may  affect  its  decision  whether 
to  retain  its  must-carry  status  by 
indemnifying  the  cable  operator  or  to 
cede  its  must-carry  rights.  Accordingly, 
we  will  require  cable  operators  to  notify 
broadcast  stations  at  least  60  days  prior 
to  any  unexpected  change  on  their 
copyright  status.  This  will  allow 
sufficient  time  for  the  station  to 
determine  whether  it  wishes  to  continue 
carriage  and,  if  not,  it  will  give  the  cable 
operator  enough  time  to  send  out  the 
required  notice  of  deletion  of  a  signal. 
However,  the  broadcast  station  must 
indemnify  the  cable  operator  for  costs 
incurred  during  that  copyright 
accounting  period,  but  not  for 
additional  costs  once  the  broadcaster 
has  notified  the  cable  operator  that  it 
will  discontinue  must-carry  status  in 
light  of  changes  proposed,  but  not  yet 
effectuated,  by  the  cable  operator. 

49.  Calculation  of  station  liability. 
INTV  and  NAB  request  clarification 
regarding  the  method  for  determining 
the  incremental  copyright  liability 
attributable  to  a  particular  station.  We 
indicated  in  the  Report  and  Order  that 
increased  copyright  liability  should  be 
specifically  associated  with  the  carriage 
of  each  station  and  further  that  "stations 
should  be  counted  in  the  order  they 
satisfy  all  the  necessary  conditions  for 
attaining  must-carry  status."  However, 
this  statement  does  not  accurately 
refiect  the  reality  of  copyright  liability, 
nor  does  it  adequately  address  the 
concern  that  cable  operators  may  have 
the  ability  to  manipulate  the  Uability  of 
stations  which  have  been  historically 
carried  on  the  system,  or  which  are 
added  pursuant  to  must-carry.  We  note 
that  NAB  is  correct  in  stating  that  the 
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copyrig]  t  liabilify  is  determined 
accordii  g  to  the  sequence  by  which  the 
signal  ifl  added  to  the  system.  Section 
111(d)  0  Title  17  provides  the  method 
for  calci  lating  copjrright  royalties  to  be 
paid  by  t  cable  system.  In  addition,  the 
^copyrigl  t  rules  provide  specific 
informal  ion  regarding  statements  of 
accoimt  and  methods  of  computation  for 
the  payment  of  copyright  royalties.  We 
agree  with  NCTA  that  the  copyright 
rules  delennine  the  manner  in  which 
the  cabl^  operator  will  have  to  pay 
royalties  for  each  station  carried. 

50.  In  an  effort  to  eliminate  confusion 
in  making  the  determination  of 
increased  liability  associated  with  each 
station,  we  beheve  that  stations  which 
were  cairied  prior  to  the 
implementation  of  must-carry  should 
continue  to  be  accounted  in  the  same 
manner  with  respect  to  the  sequence  of 
signal  ca  rriage.  Stations  which  were  or 
are  adde  i  by  the  system  should  have 
their  coj  yright  liability  based  on  the 
sequeno  f  by  which  the  signal  was  or  is 
added  tc  the  system.  In  the  event 
multiple  signails  are  added  on  the  same 
day,  the  sequence  of  incremental 
increase  in  liability  should  be  based  on 
the  order  in  which  the  stations  met  all 
necessar  f  conditions  for  attaining  must- 
carry  sta  us.  We  anticipate  that 
providin  ;  the  station  with  the  statement 
of  account  filed  with  the  Copyright 
Office  will  ensure  the  station  the 
opportui  lity  to  review  how  this  process 
is  achie\  ed.  Therefore,  we  decline  to 
adopt  an  alternative  system  for 
determii  ing  the  copyright  liability  of 
individu  al  stations'  carriage  on  a  cable 
system. 

51.  Th  J  Commission's  must-carry 
requiren  ents  became  effective  on  June 
2, 1993,  during  a  Copyright  Office 
accounting  period.^*  Prior  to  the 
implemc  ntation  of  the  must-carry  rules, 
carriage  jf  any  station  was  at  the 
discretio  n  of  the  cable  operator.  In  such 
cases,  the  cable  operator  carried  such  a 
signal  eviien  though  it  incurred  a 
copyrigljt  liability  for  the  period  ending 
June  30,hg93.  That  liability  did  not 
increaseldue  to  a  change  in  our 
regulatims  for  stations  which  had 
previous  ly  been  carried,  and  therefore 
the  liabi  ity  had  already  been  assumed. 
We  do  n  )t  believe  it  appropriate  to 
require  t  le  broadcast  station  to 
reimbun  e  for  that  liability,  even  if 
carriage  }ecame  mandatory  on  Jime  2, 
1993.  H<  wever.  with  respect  to  a 
broadcai  t  station  which  was  not 
previous  ly  carried  by  the  cable  system 
and  whii  b  immediately  asserted  its 


*  The  Cipyright  Office  divides  the  year  iolo  two 
accounting  periods — January  1  to  June  30  and  )uly 
1  toDecen  jer  31. 


must-carry  rights  on  June  2. 1993,  we 
beheve  that  such  station  should 
reimburse  the  cable  operator  for  any 
increased  copyright  Uability  inciured  as 
a  result  of  adding  that  signal  between 
June  2,  1993  and  June  30. 1993. 
Therefore,  in  the  case  of  a  station  that 
agreed  to  be  added  on  June  2  and 
committed  to  indemnification,  the 
station  is  responsible  for  the  whole 
semiannual  fee.  In  particular,  the  station 
had  the  opportunity  to  postpone 
satisfying  the  conditions  of  must-carry 
status  until  the  first  day  of  the  next 
Copyright  Office  accounting  period. 

52.  INTV  seeks  to  estabUsh  a 
rebuttable  presumption  that  all  stations 
are  significanUy  viewed  throughout 
their  ADIs.  We  recognize  that  tiiere  may 
be  some  merit  in  considering  alternative 
procedures  for  addressing  significant 
viewing  showings  and  that  there  may  be 
both  policy  and  efficiency  reasons  for 
attempting  to  parallel  ADI  and 
significant  viewing  service  area 
decisions.  The  INTV  proposal,  however, 
is  in  our  view  sufficientiy  novel  that  it 
is  not  appropriately  considered  in  the 
context  of  this  proceeding.  This  is 
particularly  the  case  since  the 
significant  viewing  process  has 
ramifications  in  terms  of  other  rules, 
such  as  the  network  nonduplication 
rules,  that  are  not  the  subject  of  this 
proceeding. 

2.  Remedies 

53.  Section  615(d)(1)  and  Section 
615(j)  provide  for  the  resolution  of 
carriage  and  channel  positioning 
disputes  between  a  broadcast  station 
and  a  cable  operator.  With  respect  to 
commercial  stations,  the  1992  Cable  Act 
requires  a  local  conunercial  station  to 
notify  the  cable  operator  of  an  alleged 
violation,  and  requires  the  cable 
operator  to  respond  to  Such  a  notice, 
prior  to  the  station's  filing  a  complaint 
with  the  Commission.  However,  with 
respect  to  NCE  stations,  the  1992  Cable 
Act  permits  a  NCE  station  to  file  a 
complaint  with  the  Conunission  prior  to 
notifying  the  cable  operator.  In  the 
Report  and  Order  we  discussed  these 
provisions  and  adopted  rules  for  their 
implementation.  Upon  review  of  those 
rules,  we  find  it  necessary  to  make  some 
adjustments  on  our  own  motion,  as  they 
relate  to  the  filing  of  a  complaint  by  a 
NCE  station. 

54.  As  indicated  above,  a  NCE  station 
is  not  required  to  notify  a  cable  operator 
prior  to  filing  a  complaint  with  the 
Commission.  In  the  Report  and  Order, 
we  stated  that  "it  is  anticipated,  though 
not  required,  that  if  there  is  any 
question  relating  to  the  carriage 
obligations  of  the  cable  system,  the  NCE 
station  will  make  inquiries  of  the  cable 
system  prior  to  fiUng  a  complaint."  We 


also  stated  that  if  a  NCE  station  wanted 
to  foUow  the  procedures  outlined  for 
complaints  filed  by  a  commercial 
broadcasting  station,  it  could  do  so  as 
long  as  it  notified  the  cable  system  of 
such  intent.  In  establishing  the  time 
fi-ames  by  which  any  broadcaster 
(commercial,  noncommercial  or  LPTV) 
should  file  a  complaint,  we  stated  that 
such  complaint  should  be  filed  within 
60  days  of  an  "affirmative  action"  by  a 
cable  operator  which  directly  affects  the 
carriage  rights  of  a  broadcast  station.  We 
then  proceeded  to  define  "affirmative 
action"  as  the  denial  by  a  cable  operator 
of  a  request  for  either  carriage  or 
channel  poisition.  or  the  failiue  of  a 
cable  system  to  respond  to  such  a 
demand  within  the  required  30-day  time 
fi^me.  It  appears  that  by  establishing 
such  a  60-day  requirement  based  upon 
an  "affirmative  action."  we  have  made 
the  complaint  procedure  for  NCE 
stations  more  rigorous  than  was 
intended,  either  by  our  rule  or  the  intent 
of  the  1992  Cable  Act.  Therefore,  for  die 
purposes  of  a  NCE  station  complaint,  we 
are  revising  §  76.7  to  allow  a  NCE 
station  to  file  a  complaint  at  any  time  it 
determines  that  its  carriage  rights  have 
been  violated.  We  believe  this  better 
reflects  the  language  of  die  1992  Cable 
Act  and  will  eliminate  the  possibility 
that  a  NCE  complaint  would  be 
dismissed  based  solely  on  a  failure  to 
meet  the  60-day  time  frame,  prior  to 
having  the  merits  of  the  complaint 
considered. 


III.  Retransmission  Consent 

A.  Definition  Issues 

1 .  Multichannel  Video  Programming 
Distributors 

55.  Section  325(b)(1)  provides  that 
"no  cable  system  or  other  multichannel 
video  programming  distributor  shall 
retransmit  the  signal  of  a  broadcasting 
station,  or  any  part  thereof,  •   •   • 
"except  with  express  authorization  of 
the  station  or  if  carried  pursuant  to 
must-carry.  Section  602(1 2)  of  the 
Communications  Act  defines  a 
multichannel  video  programming 
distributor  as  "a  person  such  as,  but  not 
limited  to,  a  cable  operator,  a 
multichannel  multipoint  distribution 
ser\ice  (MMDS),  a  direct  broadcast 
satellite  service,  or  a  television  receive- 
only  satelUte  program  distributor,  who 
makes  available  for  pim:hase.  by 
subscribers  or  customers,  multiple 
channels  of  video  programming." 

56.  In  the  Report  and  Order  we  found 
that  "local  broadcast  signals  provided 
by  MATV  faciUties  or  by  VHF/UHF 
antennas  on  individual  dwellings 
situated  within  the  station's  broadcast 
service  area  are  not  subject  to 


retransmission  consent,  provided  that 
these  signals  are  available  without 
charge  at  the  resident's  option."  We 
further  stated  that  this  exemption 
appUes  to  MATV-SMATV.  MMDS- 
SMATV  and  MMDS-individual  antenna 
combinations,  so  long  as  there  is  no 
charge.  The  analogy  used  was  that  of  an 
individual  purchasing  and  installing  a 
rooftop  antenna  to  receive  broadcast 
signals.  This  exception  to 
retransmission  consent  was  added  to  the 
Commission's  rules  as  §  76.64(e).  That 
section  states  that  "(pjrovision  of  local 
broadcast  signals  my  master  antenna 
television  (MATV)  facilities  or  by  VHF/ 
UHF  anteiuias  on  individual  dwellings 
is  not  subject  to  retransmission  consent, 
provided  that  these  signals  are  available 
without  charge  at  the  resident'  option. 
That  is,  the  antenna  faciUties  must  be 
ovmed  by  the  individual  subscriber  or 
building  owner  and  not  under  the 
control  of  the  multichannel  video 
programming  distributor."  On  October 
5, 1993,  at  die  request  of  die  Wireless 
Cable  Association  ("WCA")  and  the 
National  Private  Cable  Association 
("NPCA"),  we  adopted  a  Stay  Order 
with  respect  to  §  76.64(e),  pending  our 
resolution  of  this  issue.  The  determining 
factor  used  in  the  rule  relates  to  antenna 
ownership,  not  the  provision  of  the 
service  ftee-of-charge. 

57.  We  note  that  a  wireless  oi>erator 
meets  the  definition  of  a  multichannel 
video  programming  distributor 
("MVPD")  and  generally  would  be 
responsible  for  obtaining  retransmission 
consent  for  all  broadcast  signals 
retransmitted  over  their  system.  We  are 
cognizant  of  Congress'  desire  not  to 
affect  a  viewer  who  receives  these 
broadcast  signals  over  an  antenna  not 
owned  by  a  MVPD.  The  appUcation  of 
the  retransmission  consent  requirement 
to  MMDS  and  SMATV  facilities  was  an 
effort  to  create  regulatory  parity  between 
these  types  of  operations  and  cable 
systems.  In  the  Report  and  Order,  the 
Commission  expressed  its  belief  that  to 
the  extent  the  signal  reception  involved 
was  under  the  conU-ol  of  the  individual 
subscriber  and  the  signals  involved 
were  not  being  "sold"  by  the  MMDS 
and  SMATV  operators,  the  consent 
requirement  should  not  apply.  In 
addition,  and  in  recognition  of  the 
concerns  raised  by  WCA,  we  find  that 
retransmission  consent  is  not  required  if 
the  broadcast  signal  reception  service  is 
received  without  a  separate  subscription 
charge  and  the  antenna  is  either  (1) 
owned  by  the  subscriber  or  the  building 
owner;  or  (2)  under  the  control  and 
available  for  purchase  by  the  subscriber 
or  building  owner  upon  termination  of 
service.  We  believe  that  this 


interpretation  upholds  Congressional 
intent  without  causing  undue 
disruption  to  subscribers.  We  will 
amend  §  76.64(e)  of  our  rules  to  reflect 
this  change. 

B.  The  Scope  of  Retransmission  Consent 
1.  Radio 

58.  In  the  Report  and  Order  we 
concluded  that  Congress  intended  to 
provide  retransmission  consent  to  all 
broadcast  signals,  including  those 
retransmitted  by  radio.  Petitions  for 
reconsideration  argue  that  the 
retransmission  consent  provisions  of 
Section  325  and  the  must-carry 
provisions  of  Sections  614  and  615  were 
intended  to  work  in  concert  and. 
therefore,  because  the  must-carrj' 
provisions  apply  only  to  broadcast 
television  signals,  Congress  intended 
retransmission  consent  to  apply  only  to 
broadcast  television  signals.  Cable 
operators  argue  that  most  cable  systems 
carry  radio  stations  as  an  all-band 
offering,  meaning  that  as  with  any 
standard  radio  receiver,  all  stations 
which  deliver  a  signal  to  the  antenna  are 
carried  on  the  system.  They  contend 
that  the  refusal  of  one  radio  station  to 
grant  consent  would  preclude  all  other 
radio  stations  fi-om  being  carried  in  the 
all-band  method.  Several  commenters 
assert  that  cable  operators  are  more 
likely  to  drop  the  all-band  radio 
offering,  rather  than  attempt  to  bargain 
for  retransmission  consent  from  all 
stations  carried. 

59.  We  continue  to  believe  that 
Section  325,  as  amended  by  the  1992 
Cable  Ad,  applies  to  radio  signals  as 
well  as  television  signals.  The  statutory 
language  and  the  legislative  history 
support  this  conclusion  and  we  have 
not  been  presented  with  a  credible 
argument  for  reading  the  statute 
otherwise.  Section  325(b)(2)  expressly 
exempts  certain  broadcast  stations  from 
the  consent  provision,  and  radio 
stations  are  not  included  in  these 
exceptions.  However,  with  respect  to 
the  difficulty  of  obtaining  consent  for  all 
stations  carried  in  an  aU-band  method, 
we  beUeve  that  cable  system  have  a 
legitimate  concern.  In  order  to  make 
possible  the  offering  of  an  "all-band" 
FM  radio  service,  cable  operators  need 
only  seek  the  consent  of  stations  within 
the  usual  reception  area  of  a  high  power 
FM  station.  Therefore,  cable  systems 
must  obtain  consent  from  all  stations 
which  are  located  within  92  km  (57 
miles)  of  the  cable  system's  receiving 
antenna(s).  The  distance  of  92  km  was 
selected  as  a  result  of  the  Commission's 
allotment  policies  relating  to  FM  radio 
stations.  Because  the  predicted  ser\'ice 
contour  of  a  Qass  C  FM  radio  station  is 
92  kilometers,  the  use  of  such  a  distance 
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will  ensure  that  retransmission  consent 
is  obtained  from  FM  radio  stations 
received  by  the  cable  system's  receiving 
antenna(s).  Other  stations,  in  the 
absence  of  specific  notice  to  the 
contrary,  will  be  presumed  to  be 
insufficiently  present  to  be  considered 
carried  in  the  all-band  reception  mode. 
This  should  eliminate  concern  over 
obtaining  consent  from  signals  which 
fade  in  and  out  of  an  all-band  offering 
due  to  atmospheric  conditions.  We  note 
that  although  the  cable  operator  is  not 
required  to  obtain  retransmission 
consent  from  stations  outside  the  92  km 
zone,  any  such  station  that  is  received 
and  retransmitted  by  the  cable  system 
may  affirmatively  refuse  to  grant,  or 
negotiate  for  compensation  in  return  for 
granting,  retransmission  consent  to  the 
cable  operator.  Alternatively,  a  cable 
system  may  choose  to  use  a  filtering 
device  to  eliminate  those  radio  stations 
from  an  all-band  offering  for  which  the 
cable  operator  is  unable  or  unwilling  to 
obtain  consent.  This  change  will  be 
reflected  in  Section  76.64  of  our  rules! 
under  a  new  subpart  (n). 

2.  Low  Power  television  Stations 

60.  In  concluding  in  the  Report  and 
Order  that  low  power  television  stations 
are  entitled  to  retransmission  consent, 
we  stated  that  low  power  television 
stations  are  "television  broadcast 
stations."  We  incorrectly  stated, 
however,  that  a  low  power  station  meets 
the  definition  of  television  broadcast 
station  in  §  76.5  of  our  rules.  Section 
76.5(b)  defines  television  broadcast 
station  as  "any  television  broadcast 
station  operating  on  a  channel  regularly 
assigned  to  its  community  by  §  73.606  of 
this  chapter*  *  *."  A  low  power 
television  station,  defined  in  Section 
74.701(f),  however,  is  authorized  under 
subpart  G  of  Part  74  of  our  rules. 
However,  we  continue  to  believe  that 
the  statute  was  clear  that  low  power 
television  stations  are  entitled  to  assert 
retransmission  consent  over  their 
signals. 

3.  Exceptions  to  the  Retransmission 
Consent  Requirement 

61.  Section  325,  as  amended  by  the 
1992  Cable  Act,  provides  four 
e.xceplions  to  retransmission  consent. 
Section  325(b)(2)  states  that 
retransmission  consent  shall  not  apply 
to  the  retransmission  of  NCE  stations, 
retransmission  directly  to  a  home 
satellite  antenna,  the  retransmission  of 
the  broadcast  signal  of  a  network 
directly  to  a  home  satellite  antenna  of 
an  unserved  household,  or  the 
retransmission  of  the  signal  of  a 
superstation  if  such  signal  was  obtained 
from  a  satellite  carrier  and  the 
originating  station  was  a  superstation  on 
May  1.  1991.  Petitions  for 


reconsic  Bration  have  been  filed 
regardin ;  the  interpretation  of  the  fourth 
exceptic  a. 

62.  Oi  May  26, 1993,  the  Ck>mmission 
adopted  an  Order,  58  FR  32452  (6/10/ 
93),  den  ing  a  Request  for  Stay 
submittc  d  by  Yankee  Microwave,  Inc. 
("Yankee").  In  subsequent  pleadings 
Yankee  lequested  reconsideration  of 
that  Order,  or  alternatively,  the 
immediate  grant  of  its  petition  for 
reconsidbration.  Yankee  sought  relief, 
on  behal  f  of  its  cable  system  customers, 
from  the  provisions  of  §  76.64(b)(2) 
regardin  >  the  superstation  exception. 
Altemat  vely,  Yankee  requested 
revision  of  that  section  of  our  rules  so 
it  would  apply  to  microwave  carriers  of 
a  supers^tion  signal,  as  well  as  to 
satellite  Carriers  of  such  a  signal.  By 
Order  of  the  Chief,  Mass  Media  Bureau, 
a  tempoi  ary  waiver  was  granted  to 
Yankee  i  ipon  a  finding  by  the  Bureau 
that  Yan  lee  would  suffer  irreparable 
harm  if  t  le  provisions  of  the  rule  were 
enforcec  prior  to  our  decision  on  the 
pending  petitions  for  reconsideration. 
On  Octo  )er  5, 1993,  the  Mass  Media 
Bureau  i  dopted  an  Order  which  denied 
a  similaj  request  filed  by  EMI,  Inc. 
("EMI")  )rimarily  based  on  that  party's 
lack  of  a  showing  of  imminent  harm.  We 
now  adc  ress  the  requests  and 
oppositi  )ns  raised  by  parties  to  this 
proceed  ng. 

63.  In  he  Report  and  Order  we 
rejected  irguments  that  the 
retransn  ission  consent  requirement 
should  t  ot  apply  to  superstation  signals 
delivere  1  via  terrestrial  means  such  as 
microwa  ve.  Petitions  for  reconsideration 
argue  thi  it  the  effect  of  the  rule  is  to 
unfairly  discriminate  in  favor  of  satellite 
carriers  <  o  the  detriment  of  alternative 
delivery  methods  such  as  microwave. 
We  are  {  ersuaded  by  commenters  that 
the  unin  ended  effect  of  the  rule  is  to 
unfairly  discriminate  against  alternative 
methods  of  delivery  of  a  superstation 
signal.  V  e  believe,  consistent  with  the 
stated  pi  rpose  and  intent  of  the  1992 
Cable  A<  t,  that  it  is  the  delivery  of 
satellite  signals,  not  the  manner  of 
delivery  which  should  be  excepted  from 
the  retra  ismission  consent  requirement. 
In  other  words,  if  a  superstation  meets 
the  defii  ition  of  "superstation" 
contains  d  in  the  Copyright  Act.  then  the 
manner  )f  delivery  of  such  a  signal  shall 
not  cont  ol.  However,  as  discussed  more 
fully  bel  5W,  the  exception  will  only 
apply  to  delivery  of  such  a  superstation 
signal  oi  tside  the  local  market  of  the 
station. 

64.  fli,  hts  of  superstations  within  the 
local  mi  rket.  Section  614  defines  a  local 
commer  :ial  broadcast  station  as  any  full 
power  c  immercial  television  broadcast 
station  1  censed  bv  the  Commission  that 


■  r 


is  located  in  the  same  television  market 
as  the  cable  system.  As  long  as  the  local 
commercial  broadcast  station  delivers  a 
good  quality  signal  and  agrees  to 
indemnify  ihe  cable  system  for  any 
additiontd  cop}nright  UabiUty,  the  station 
is  entitled  to  must-carry  rights  within 
the  local  market.  Otherwise,  that  station 
has  the  right,  pursuant  to  Section  325(b) 
(4)-(5),  to  elect  retransmission  consent. 
Section  325  states  that  the  term 
"superstation"  shall  be  defined 
according  to  Section  119(d)  of  Title  17 
of  the  United  States  Code.  Section 
119(d)  of  Title  17  defines  a  superstation 
as  "a  television  broadcast  station  other 
than  a  network  station,  licensed  by  the 
Federal  Communications  Commission 
that  is  secondarily  transmitted  by  a 
satellite  carrier." 

65.  We  believe  that  Congress  intended 
for  all  local  commercial  broadcast 
stations  to  have  the  option  to  assert 
either  must-carry  or  retransmission 
consent  within  their  individual  market. 
These  local  commercial  broadcast 
stations  do  not  become  superstations 
until  such  time  as  they  are  retransmitted 
via  satellite  outside  their  market,  an 
activity  unrelated  to  their  status  as  local 
commercial  broadcast  stations  within 
their  market.  Therefore,  such  local 
commercial  stations  retain  the  right  to 
elect  between  must-carry  and 
retransmission  consent  within  their 
market. 

C.  Must-Carry/Retransmission  Consent 
Election  and  Implementation 

66.  Section  325(b)(3)(B)  provides  tliat 
television  stations  must  make  an 
election  between  must-carry  and 
retransmission  consent  "within  one  year 
after  the  date  of  enactment"  and  every 
three  years  thereafter.  In  the  Report  and 
Order  we  established  the 
implementation  of  these  provisions 
indicating  that  the  initial  election  for 
must-carry  or  retransmission  consent 
must  be  made  by  June  17, 1993.  We  also 
provided  that  subsequent  elections  must 
be  made  by  October  1, 1996,  October  1, 
1999,  etc.,  and  would  become  effective 
on  January  1, 1997,  January  1,  2000,  etc. 
We  determined  that  broadcasters  were 
to  send  copies  of  their  election  to  the 
cable  operator  and  were  to  retain  copies 
of  such  elections  in  their  public  files. 
We  failed,  however,  to  instruct 
television  broadcast  stations  on  the  term 
of  retention.  Consistent  with  the 
requirements  of  the  1992  Cable  Act  and 
other  recordkeeping  provisions  of 

§§  73.3526  and  73.3527  of  our  rules,  we 
will  require  television  broadcast  stations 
to  retain  election  statements  in  their 
pubUc  files  for  the  term  of  the  three 
year-election  period  applicable  to  such 
election  statements.  We  will  amend 
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§§  73.3526  and  73.3527  to  indicate  not 
only  the  need  to  include  such 
,  information  in  the  station's  pubhc  file, 
but  also  the  three-year  retention  period 
for  such  election  statement. 

67.  In  the  Report  and  Order  we  noted 
that  no  party  had  commented  on  our 
proposal  to  require  a  new  television 
station  to  make  an  initial  must-carry/ 
retransmission  consent  election  within 
30  days  from  the  date  that  it  commences 
regular  broadcasts.  We  adopted  that 
proposal,  as  well  as  an  effective  date  of 
ninety  (90)  days  following  the  election. 
In  considering  this  provision  further,  we 
believe  that  such  an  election  schedule 
could  have  a  detrimental  effect  on  a  new 
television  station  which  is  entering  the 
market.  The  Commission's  rules  provide 
that  a  television  station  which  has 
completed  construction  may  commence 
program  tests  prior  to  filing  for  a  license 
with  the  Commission.  These  stations 
generally  know  in  advance  the  date  they 
plan  to  commence  broadcasting.  On  our 
ovm  motion,  we  therefore  alter  the 
initial  election  and  effective  date  with 
respect  to  new  television  broadcast 
stations.  A  new  television  station  shall 
elect  between  must-carry  and 
retransmission  consent  sixty  (60)  days 
prior  to  commencing  program  tests,  and 
shall  notify  the  cable  operator  of  that 
election,  hi  the  event  that  must-carry 
status  is  elected,  the  new  station  shall 
also  include  its  channel  position  in  the 
election  statement  to  the.cable  operator. 
The  election  statement  should  be  sent  to 
the  cable  operator  by  certified  mail, 
return  receipt  requested.  The  initial 
election  of  the  broadcast  station  shall 
take  effect  ninety  (90)  days  after  it  is 
made.  This  wall  provide  the  cable 
operator  with  sufficient  time  to  notify 
subscribers  of  any  change  which  may  be 
required  in  the  channel  line-up  of  the 
system.  The  result  will  be  that  a  new 
television  broadcast  station  will  have 
the  opportunity  to  be  carried  on  a  cable 
system  30  days  after  it  commences 
broadcasts  over-the-air.  We  believe  that 
such  a  result  serves  the  public  interest 
and  provides  new  broadcast  stations    * 
with  appropriate  access  to  enable  them 
to  effectively  enter  a  market.  Section 
76.64(f)(4)  of  our  rules  is  being  revised 
to  reflect  this  change. 

68.  hi  the  Report  and  Order  we  failed 
to  provide  for  the  introduction  of  a  new 
cable  system  in  a  market.  Consistent 
wdth  the  purpose  of  the  1992  Cable  Act, 
a  new  cable  system  will  be  required  to 
notify  all  local  commercial  and 
noncommercial  broadcast  stations  of  its 
intent  to  commence  service.  The  cable 
operator  must  send  such  notification,  by 
certified  mail,  at  least  60  days  prior  to 
commencing  cable  service.  Commercial 
broadcast  stations  must  notify  the  cable 


system  within  30  days  of  the  receipt  of 
such  noUce  of  their  election  of  either 
must-carry  or  retransmission  consent 
with  respect  to  such  new  cable  system. 
If  the  commercial  broadcast  station 
elects  must-carry,  it  must  also  indicate 
its  channel  position  in  its  election 
statement  to  the  cable  system.  Such 
election  shall  remain  valid  for  the 
remainder  of  any  three-year  election 
interval,  as  estabfished  in  §  76.64(f)(2). 
Noncommercial  educational  broadcast 
stations  should  notify  the  cable  operator 
of  their  request  for  carriage  and  their 
channel  position.  The  cable  system 
must  determine,  in  advance  of 
commencing  service  on  the  system, 
whether  a  station  is  delivering  a  good 
quality  signal  and/or  if  a  station  will  be 
required  to  indemnify  for  copyright 
purposes.  The  cable  system  must  notify 
the  broadcaster  of  any  signal  quafity 
problems  or  copyright  Uability  and  must 
receive  the  station's  response  to  such 
information  prior  to  commencing 
carriage  of  the  station's  signal.  These 
provisions  are  being  added  to  our  rules 
as  §  76.64(1). 

D.  Retransmission  Consent  and  Section 
614 

69.  In  the  Report  and  Order  we 
rejected  the  tentative  conclusion  of  the 
Notice  that  cable  operators  could 
negotiate  with  broadcasters  to  carry  less 
than  the  entire  program  schedule  of  a 
retransmission  consent  station.  We 
interpreted  Section  614(b)(3)(B)  and  the 
legislative  history  as  not  permitting 
negotiation  for  carriage  or  partial 
broadcast  signals.  On  October  5,  1993.  at 
the  request  of  various  parties  to  this 
proceeding,  we  stayed  the  rule  requiring 
carriage  in  the  entirety  for 
retransmission  consent  signals.  Section 
76.62(a)  of  the  rules  requires  the 
carriage  of  the  entire  program  schedule 
of  any  television  station  carried  by  a 
cable  system.  The  rule  apphes  to 
stations  carried  pursuant  to  Sections 
614,  615  or  325.  The  only  exception  to 
this  "carriage  in  its  entirety" 
requirement  is  specific  programming 
that  is  prohibited  under  §  76.67  (sports 
blackout  rule)  or  subpart  F  of  Part  76  of 
our  rules  (network  nonduplication  and 
syndicated  exclusivity).  In  the  Stay 
Order  we  granted  a  stay,  with  respect  to 
stations  carried  pursuant  to  Section  325 
(retransmission  consent  stations),  of  the 
new  §  76.62(a).  The  stay  was  issued  in 
response  to  a  request  by  Media-Com,  the 
licensee  of  a  low  power  television 
station  located  in  Akron,  Ohio.  Media- 
Com  requested  a  waiver  of  the  provision 
to  permit  it  to  continue  part-time 
carriage  on  a  Warner  Cable  system 
under  a  private  agreement.  We  granted 
the  stay  in  an  effort  to  avoid  an  interim 


loss  to  the  public  of  its  present  cable 
access  while  we  considered  petitions  for 
reconsideration  with  respect  to  the 
carriage  in  the  entirety  issue.  We  stated 
in  the  Stay  Order  that  we  would  resolve 
this  issue  in  this  Memorandum  Opinion 
and  Order.  Petitioners  request 
reconsideration  of  the  requirement  for 
carriage  in  the  entirety  with  respect  to 
retransmission  consent  signals. 

70.  First,  we  continue  to  believe  that, 
with  respect  to  stations  which  have 
elected  must-carry  status.  Section 
614(b)(3)  requires  cable  operators  to 
"carry  the  entirety  of  the  program 
schedule  of  any  television  station 
carried  on  the  cable  system  *  •  "."As 
discussed  in  the  Report  and  Order,  the 
legislative  history  indicates  that  carriage 
in  the  entirety  was  intended  for  those 
local  commercial  broadcast  signals 
entitled  to  must-carry  status  under 
Section  614.  Indeed,  the  legislative 
history  is  replete  with  discussions 
relating  to  the  must -carry  provisions, 
the  need  for  adequate  carriage  of  local 
broadcast  stations  on  cable  systems  and 
the  controlling  market  power  of  cable 
systems.  Congress  was  concerned  that 
such  market  power  not  overwhelm  the 
abihty  of  local  broadcast  stations  to 
obtain  carriage,  and  that  the  term*  of 
carriage  not  be  unreasonable.^^  Congress 
indicated  its  strong  belief  that  absent  the 
must-carry  provisions,  local  broadcast 
stations  would  not  be  readily  available 
to  cable  subscribers.  In  the  Senate 
Report.  Congress  stated  that  "it  is  for 
this  reason  that  the  legislation 
incorporates  a  special  provision 
focusing  just  on  the  carriage  of  local 
broadcast  signals.  Moreover,  this 
provision  addresses  both  the  primary 
concern  of  carriage  and  the  secondary 
concerns  of  the  terms  of  carriage.  Based 
on  these  concerns,  we  believe  that  all 
qualified  local  commercial  broadcast 
stations  should  have  the  minimal 
protection  afforded  by  Section  614. 
Further,  we  also  continue  to  believe  that 
any  broadcast  station  that  is  eligible  for 
must-carry  status,  although  it  may  be 
carried  pursuant  to  a  retransmission 
consent  agreement  must,  therefore,  be 
carried  in  the  entirety,  unless  carriage  of 
specific  programming  is  prohibited, 
pursuant  to  our  rules  relating  to  network 
nonduphcation.  syndicated  exclusivitv. 


"Ttie  Conference  Report  stales  that  "the  must- 
carry  and  channel  positioning  provisions  in  the  bill 
are  the  only  means  to  protect  the  federal  system  of 
television  allocations,  and  to  promote  conip«tilion 
in  local  markets  *   *   *.  Given  the  current  economic 
condition  of  free,  local  over-the-air  broadcasting,  an 
affinnative  must-carry  requirement  is  the  only 
effective  mechanism  to  promote  the  o\'erall  public 
interest." 
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sports  prograiiuning  or  similar 
regulations. 

71.  The  Report  and  Order  concluded 
that  Section  614(b)(3)  requires  carriage 
in  the  entirety  of  any  broadcast  station 
carried  on  the  cable  system.  However, 
upon  reconsideration,  we  believe  that 
the  ability  of  a  broadcaster  and  cable 
system  to  negotiate  and  agree  to  carriage 
of  less  than  the  entire  signal  is 
permitted  only  where  Section  614  is 
inapplicable.  Specifically,  as  pointed 
out  by  NCTA.  Section  614  applies  only 
to  qualified  local  commercial  television 
signals  (including  qualified  LPTV 
stations),  and  does  not  apply  to  either 
non-local  or  non-qualified  local 
commercial  broadcast  signals. 
Therefore,  where  the  broadcaster's 
signal  is  not  eligible  for  must-carry 
rights,  either  by  failure  to  meet  the 
requisite  definitions  or  because  the 
broadcast  station  is  outside  the  local 
market  (ADI),  and  where,  therefore 
Section  614  is  inapplicable,  the 
broadcaster's  rights  to  freely  negotiate 
for  the  carriage  of  that  signal  pursuant 
to  retransmission  consent  includes  the 
right  to  negotiate  for  partial  carriage  of 
the  signal. 

72.  Section  325  states  that  no  cable 
system  or  other  multichannel  video 
programming  distributor  shall  without 
consent  retransmit  "the  signal  of  a 
broadcasting  station,  or  any  part  thereof, 
•   *   "In  contrast.  Section  614(b)(3)(B). 
the  must-carry  provision,  states  that  the 
cable  operator  shall  carry  "the  entirety 
of  the  program  schedule  *   *   *." 
Further,  Section  325(b)(4)  states  that  if 

a  station  elects  retransmission  consent, 
"ihe  provisions  of  section  614  shall  not 
apply  to  the  carriage  of  the  signal  of 
such  station  by  such  cable  system." 
While,  at  first  blush,  the  statutory 
language  appears  to  permit  broadcasters 
to  negotiate  with  cable  operators  for 
retransmission  consent  for  any  part  of 
their  signal  tie.,  any  programs),  we  now 
believe  that  a  more  correct  and 
harmonious  reading  of  Section  614  and 
325  together  leads  to  an  interpretation 
that  Congress  intended  cable  systems  to 
carry  all  the  programming  of  must-carry 
eligible  stations  regardless  of  whether 
the  broadcast  station  opts  for  must-carry 
status  or  not.  While  it  is  clear  under 
Section  325  that  some  negotiated  partial 
carriage  is  permitted.  Section  325  does 
not  mandate  the  availability  of  partial 
carriage  in  all  negotiations.  Given  this 
fact,  and  the  congressional  emphasis  on 
full  carriage  for  must-carry  qualified 
stations  (discussed  above),  we  believe 
the  statutory  provisions  read  in  concert 
suggest  that  qualified  must-carry 
stations  should,  as  a  matter  of  policy,  be 
carried  in  their  entirety  even  if  thev  are 


carried  ]  ursuant  to  retransmission 
consent. 

73.  Tb  is  interpretation  is  bolstered  by 
Congresi  '  direction  to  the  Commission 
in  Sectii  n  325(b)(3)(A)  to  fashion 
"regulat  ons  to  govern  the  exercise  by 
televisio  n  broadcast  stations  of  the  right 
to  grant  -etransmission  consent  under 
this  sub  ection  and  of  the  right  to  signal 
carriage  under  section  614."  By 
including  this  provision  in  Section  325, 
we  behe  i;e  that  Congress  recognized  the 
interpla '  between  the  two  sections  and 
gave  the  Commission  authority  to  fill  in 
regulato  y  gaps.  Thus,  at  the  very  least, 
the  Com  mission  has  the  flexibility  to 
require  i  arriage  in  the  entirety  for 
qualifie(  must  carry  stations  carried 
pursuan  :  to  retransmission  consent  to 
ensure  t  lat  the  basic  underlying 
objectiv  (s  of  the  1992  Cable  Act  relating 
to  local  )roadcast  service  would  be 
fulfilled  Otherwise,  the  statutory  goals 
at  the  h«  art  of  Sections  614  and  325— 
to  place  local  broadcasters  on  a  more 
even  coi  npetitive  level  and  thus  help 
preserv«  local  broadcast  service  to  the 
public—  could  easily  be  undermined. 

74.  Tl  e  Senate  Report  confirms  this 
interpre  ation  by  stating  that  the  "rights 
granted  :o  stations  under  section  325 
and  imc  er  section  614  and  615  can  be 
exercise  d  harmoniously,  and  it 
anticipa  tes  that  the  FCC  will  imdcrtake 
to  prom  ilgate  regulations  which  will 
permit  1  le  fullest  applications  of 
whiche'  er  rights  each  television  station 
elects  tc  exercise."  We  believe  that  our 
rules  sh  )uld  provide  the  wildest 
possibU  range  of  opportunity  for  both 
broadca  >t  stations  and  cable  operators, 
where  t  le  must-carry  provisions  are  not 
applica  le.  Thus,  any  station  which  is 
eligible  or  must-carry  status  must  be 
carried,  if  at  all,  in  its  entirety  regardless 
of  whet  ler  the  station  elects  must-carry 

'  or  retrai  ismission  consent.  Similarly, 
any  stat  on  which  is  not  eligible  for 
must-ca  rry  status  under  Section  614. 
because  it  is  not  a  local  commercial 
broadci  st  station,  or  does  not  qualify' 
under  t  le  definitions  of  Section  614, 
may  ne  otiate  for  partial  carriage.  Thus. 
we  coni  lude,  based  upon  a  reading  of 
both  Se  :tions  614  and  325,  that 
broadcf  st  stations  whose  signals  are 
entitlec  to  must-carry  but  are  instead 
carried  )ursuant  to  retransmission 
conseni  are  not  permitted  to  negotiate 
for  carr  age  of  less  than  their  entire 
signal.   Ve  note  that  this  interpretation 
of  the  s  atute  is  supported  by  the 
legislat  ve  history  which  notes  that  the 
retransi  lission  consent  provision  was 
drafted  fin  such  a  way  as  to  promote  the 
"established  relationships  between 
broada  sters  and  cable  systems,"  and  to 
"minin  ize  unnecessary  disruption  to 
broada  sters  and  cable  operators." 


75.  The  1992  Cable  Act  was  specific 
in  stating  that  "[c]able  systems  carrying 
the  signals  of  broadcast  stations, 
whether  pursuant  to  an  agreement  with 
the  station  or  pursuant  to  the  provisions 
of  [must-carry],  will  continue  to  have 
the  authority  to  retransmit  the  programs 
carried  on  those  signals  imder  the 
section  111  compulsory  license."  The 
Committee  emphasized  that  nothing  in 
the  1992  Cable  Act  was  "intended  to 
abrogate  or  alter  existing  program 
licensing  agreements  between 
broadcaster  and  program  suppUers,  or  to 
limit  the  terms  of  existing  or  future 
licensing  agreements." 

76.  We  continue  to  intepret 
retransmission  consent  as  a  jiew  right 
given  to  the  broadcaster  under  the  terms 
of  the  1992  Cable  Act  and  as  a  right 
separate  from  the  right  of  the  underlying 
copyright  holder  and  do  not  believe  that 
our  reconsideration  decision  in  any  way 
undermines  the  separate  nature  of  these 
rights  or  creates  a  conflict  between 
communications  and  copyright  based 
poUcies.  Congress  indicated  that  it 
intended  "to  establish  a  marketplace  for 
the  disposition  of  the  rights  to 
retransmit  broadcast  signals."  As  stated 
in  the  Report  and  Order,  the  right 
involved  is  one  which  may  be  freely 
bargained  away  in  future  programming 
contracts.  Although  NAB  and  INTV 
argue  that  carriage  in  the  entirety  is 
required  to  ensure  the  continued 
validity  of  both  the  retransmission 
consent  right  and  the  current 
compulsory  copyright,  we  do  not  see 
how  providing  broadcasters  and  cable 
operators  with  additional  flexibiUty  to 
negotiate  retransmission  agreements  for 
signals  not  eligible  for  must-carry  status 
algers  the  nature  of  the  rights  granted 
under  Sections  325  and  614  in  any  way. 
Indeed,  according  this  additional 
flexibility  is  consistent  with  interpreting 
the  right  in  question  as  a  new  right 
subject  to  the  control  of  the  station 
licensee.  To  the  extent  these  rights  have 
been  bargained  away,  the  remaining 
rights  that  have  not  been  disposed  of 
still  remain  under  the  control  of  the 
station  involved.  As  noted  in  paragraph 
99,  a  contrary  interpretation  would  not 
only  deprive  broadcasters  and  cable 
operators  of  the  abiUty  to  negotiate 
mutually  advantageous  arrangements  for 
the  carriage  of  portions  of  distant  signals 
but  would  negate  the  functioning  of 
various  portions  of  Section  1 1 1  of  the 
Copyright  Act  and  of  the  Commission's 
rules  v^ich  specifically  contemplate  the 
possibility  that  portions  of  distant 
signals  may  be  carried.  Accordingly,  we 
interpret  Section  325  to  provide  that 
broadcasters  may  bargain  with  cable 
operators  for  the  right  to  carriage  of  any 
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part  of  the  broadcast  signal  provided 
that  such  station  is  not  eligible  under 
the  provisions  of  Section  614,  either 
because  it  is  not  a  local  commercial 
broadcast  signal  or  it  does  not  qualify 
for  mandatory  carriage.  "Carriage  in  the 
entirety"  remains  a  requirement  with 
respect  to  signals  eligible  for  mandatory 
carriage  under  the  provisions  of  Section 
614.  Sections  76.62(a)  and  76.64{k)  are 
being  revised  to  reflect  this  change. 

E.  Retransmission  Consent  Contracts 

77.  In  the  Report  and  Order  we 
specifically  prohibited  exclusive 
retransmission  consent  agreements 
between  television  broadcast  stations 
and  cable  operators.  This  provision 
forbids  a  television  station  from  making 
an  agreement  with  one  NfVPD  for 
carriage,  exclusive  of  other  MVPDs. 
After  reviewing  the  comments  filed  in 
response  to  the  Notice,  we  concluded 
that  this  prohibition  is  necessary  in  fight 
of  the  concerns  that  led  Congress  to 
regulate  program  access  and  cable  signal 
carriage  agreements.  We  then  stated  that 
we  would  revisit  the  issue  in  three 
years.  We  reject  petitioners  arguments 
that  prohibiting  exclusive 
retransmission  consent  agreements  is 
rot  warranted  and  is  not  supported  by 
the  1992  Cable  Act.  We  are  adding  a 
new  paragraph  (m)  to  §  76.64  of  our 
rules  to  reflect  this  decision.  As  we 
indicated  in  the  Report  and  Order,  we 
will  consider  the  need  for  such  a 
prohibition  against  exclusive 
retransmission  consent  agreements  in 
three  years. 

F.  Other  Matters 

78.  Retransmission  Consent  and 
Network  Nonduplication  Protection.  In 
the  Report  and  Order,  we  concluded 
that  local  television  stations  electing 
retransmission  consent  should  continue 
to  be  entitled  to  invoke  network     • 
nonduplication  or  syndicated 
exclusivity  protection,  whether  or  not 
they  are  carried  by  the  cable  system. 
Conunenters  had  sought  to  eliminate 
exclusivity  rights  for  stations  choosing 
retransmission  consent.  We  found, 
however,  that  the  legislative  history 
addressed  this  matter  and  that  Congress 
intended  for  exclusivity  protection  to 
apply  under  its  regulatory  framework. 

79.  We  affirm  our  decision  to  allow 
stations  electing  retransmission  consent 
to  assert  network  nonduplication  or 
syndicated  exclusivity  protection  as 
provided  in  the  rules.'^*  We  observe  that 


'"We  note  that  we  also  co.isidered  whether  to 
modify  the  geographic  zone  applicable  to 
exclusivity  protection  to  make  it  consistent  with  the 
definition  of  a  local  television  market  as  the  ADI. 
as  specified  in  the  1992  Cable  Act  We  declined  to 
make  such  a  change. 


this  issue  was  considered  earfier  in  this 
proceeding  in  response  to  a  petition 
from  NCTA,  which  we  denied  in  the 
Report  and  Order.  Parties  have  provided 
no  new  arguments  nor  additional 
evidence  to  convince  us  that  our 
decision  conflicts  with  the  intent  of 
Congress.  We  also  do  not  find  that  there 
is  a  conflict  between  retransmission 
consent  rights  and  exclusi\ity  rights. 
Network  nonduplication  and  syndicated 
exclusivity  rights  protect  the  exclusivity 
that  broadcasters  have  acquired  from 
their  program  suppliers,  including  their 
network  partners,  while  retransmission 
consent  allows  broadcasters  to  control 
the  redistribution  of  their  signals.  Both 
pohcies  promote  the  continued 
availability  of  the  over-the-air  television 
system,  a  substantial  government 
interest  in  Congress'  view. 

80.  We  also  note  that  cable  operators 
believe  that  broadcasters  have  an 
advantage  in  the  negotiaUons  for 
retransmission  agreements  due  to  their 
ability  to  assert  their  exclusivity  rights, 
while  broadcasters  believe  the  reverse. 
Local  broadcast  stations  are  an 
important  part  of  the  service  that  cable 
operators  offer  and  broadcasters  rely  on 
cable  as  a  means  to  distribute  their 
signals.  Thus,  we  believe  that  there  are 
incentives  for  both  parties  to  come  to 
mutually  beneficial  arrangements. 
Moreover,  the  allegations  that  local 
stations  electing  retransmission  consent 
would  not  be  carried  due  to  their 
inability  to  successfully  negotiate 
agreements  with  cable  operators  and 
then  assert  their  exclusivity  rights  and 
deprive  subscribers  of  programming  was 
speculative  at  the  time  the 
reconsideration  petitions  were  filed. 
Now  that  the  retransmission  consent 
provisions  are  in  effect,  there  is  no 
evidence  that  subscribers  are  being 
deprived  of  network  programming.  We 
note  that  there  are  only  limited 
situations  where  localstations  are  not 
carried.  Therefore,  the  dire  * 

consequences  predicted  do  not  exist  and 
we  continue  to  believe  that  stations 
should  receive  the  exclusivity 
protection  to  which  they  are  entitled. 

IV.  Administrative  Matters 

Regulatory  Flexibility  Analysis 

81.  Pursuant  to  the  Regulatory 
FlexibiUty  Act  of  1980.  the  Commission 
included  a  final  analysis  in  the  Report 
and  Order  detaiUng  (i)  the  need  for  and 
purpose  of  the  rules,  (ii)  the  summary  of 
issues  raised  by  public  comment  in 
response  to  the  initial  regulatory 
flexibility  analysis,  Commission 
assessment,  and  changes  made  as  a 
result,  and  (iii)  significant  alternatives 
considered  and  rejected.  No  substantive 

r 


changes  have  occurred  pertaining  to  the 
finai  analysis  as  a  result  of  the  petitions 
fo^econsideration. 

/Fapenvork  Reduction  Act 

I       82.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  a  new  or  modified 
information  collection  requirement  on 
the  public.  Implementation  of  any  new 
or  modified  requirement  will  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

Ordering  Clauses 

83.  Accordingly,  it  is  ordered.  That 
pursuant  to  the  authority  contained  in 
Sections  4  (i)  and  (j),  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  and  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992,  Pub.  L.  102-385,  Parts  73 
and  76  of  the  Commission  Rules,  47 
CFR  Parts  73  and  76  are  amended  as  set 
forth  below. 

84.  It  is  further  ordered.  That  rule 
provisions  of  Part  76  of  the  rules  set 
forth  below  shall  be  effective  30  days 
after  publication  in  the  Federal 
Register.  Rule  provisions  of  Part  73  of 
the  rules  set  forth  below  shall  be 
effective  upon  approval  from  OMB. 

85.  //  is  further  ordered,  That  §§  76.62 
and  76.64  of  the  Commission's  rules 
which  were  stayed  by  Order  of  the 
Commission  on  October  5, 1993  are 
revised  as  indicated  below  and  the  Stay 
Order  is  lifted  as  of  the  effective  date  of 
these  rules. 

86.  It  is  further  ordered.  That  the 
petitions  for  reconsideration  are  granted 
in  part  and  denied  in  part  only  to  the 
extent  indicated  in  this  Memorandum 
Opinion  and  Order,  except  that  the 
Petition  for  Reconsideration  filed  by 
Western  Broadcasting  of  Puerto  Rico  is 
dismissed  without  prejudice. 

List  of  Subjects 

47  CFR  Part  73 

Radio  broadcasting. 
47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commi.<;sion. 
Williani  F.  Caton. 
Acting  Secretary. 

Amendatory  Text 

Part  73  of  Chapter  I  of  Title  47  of  the  . 
Code  of  Federal  Regulation  is  amended 
as  follows: 
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1 .  The  authority  citation  for  part  73  is 
revised  to  read  as  fcrilows: 

AuAanty.  Sees.  303,  48  Stat.,  as  unended. 
1082;  47  US.C.  134.  as  amended. 

2.  Section  73.3526  is  amended  by 
adding  paragrai^  (g)  to  read  as  follows: 

}7a.3S26    Local  public  Inspectioa  file  of 
conHMfcial  stations. 

*  «        •        •        * 

(g)  Statements  of  a  commercial 
television  station's  election  with  respect 
to  either  must-carry  or  retransmission 
consent  as  defined  in  §  76.64  of  this 
chapter  shall  be  retained  in  the  public 
file  of  the  television  station  for  the 
duration  of  the  three  year  election 
period  to  which  the  statement  applies. 

3.  Section  73.3527  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

iTZJUZr    Local  pyblclnapaction  file  of 
nonconMiMfdal  edycabonai  statkma. 

*  •        •        •        • 

(g)  Noncommercial  television  stations 
requesting  mandatory  carriage  on  any 
cable  system  pursuant  to  §  76.56  of  this 
chapter  shall  place  a  copy  of  such 
request  in  its  public  file  and  shall  retain 
both  the  request  and  relevant 
correspondence  for  the  duration  of  any 
period  to  which  the  statement  applies. 

Part  76  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  7S-CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  of  part  76  is 
revised  to  read  as  follows: 

AallMrity:  Sees.  2. 3, 4,  301. 303,  307,  308. 
309.  48  Stat,  as  amended.  1064. 1065. 1066, 
1081, 1082. 1083, 1084, 1085. 1101;  47  U.S.C 
§  152, 153, 154,  301,  303,  307,  308.  309;  Sees. 
612, 614-615, 623,  632  as  amended.  106  Stal. 
1460, 47  U.S.C.  532;  Sec.  623.  as  amended, 
106  Stat.  1460;  47  U.S.C  532,  533,  535,  543, 
552. 

2.  SecUon  76.7(c)(4)  (i).  (ii).  and  (iii) 
are  revised  and  a  new.  paragraph 
(c)(4)(iv)  is  added  to  read  as  follows: 

176.7   Special  relief  and  must-carry 
complaint  procedures. 

*  •        *        •        • 

(c)*  •  * 

(4)(i)  Must-carry  complaints  filed 
pursuant  to  §  76.61(a)  (Complaints 
regarding  carriage  of  local  commercial 
television  stations)  shall  be 
accompanied  by  the  notice  from  the 
complainant  to  the  cable  television 
system  operator  (§  76.61(a)(1)),  and  the 
cable  television  system  operator's 
response  (§  76.61(a)(2)).  if  any.  If  no 
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timely  re  iponse  was  received,  the 
complaii  t  should  so  state. 

(ii)  Mu  st-carry  complaints  filed 
pursuant  to  §  76.61(b)  (Complaints 
regardina  carriage  of  qualified  local  NCE 
televisioa  stations)  should  be 
accompaiiied  by  any  relevant 
correspondence  between  the 
complainant  and  the  cable  television 
system  opeTatcv. 

(iii)  No  must-carry  complaint  filed 
pursuanCto  § 76.61(a)  (complaints 
regarding  local  commercial  television 
statitms)  Will  be  accepted  by  the 
Conunisaion  if  filed  m«e  than  sixty  (60) 
days  afte#  the  date  of  the  specific  event 
described  in  this  paragraph.  Must-carry 
complaidts  filed  pursuant  to  §  76.61(a) 
^ould  amrmatively  state  the  specific 
event  upftn  wfaic^  the  complaint  is 
based,  aqd  shall  establish  that  the 
complaiilt  is  being  filed  vrithin  sixty 
(60)  daya  of  such  specific  event.  With 
respect  t(  such  must-carry  complaints, 
the  specific  event  shall  be 

(A)  The  denial  by  a  cable  television 
system  o|>erat(v  of  request  for  carriage 
or  channel  position  contained  in  the 
notice  required  by  §  76.61(aKl),  or 

(B)  Thi  feilure  to  respond  to  such 
notice  w^in  the  time  period  allowed 
by  §76.6t{a)(2). 

(iv)  With  respect  to  must-carry 
complairits  filed  pursuant  to  §  76.61(b). 
such  conjplaints  may  be  filed  at  any 
time  the  complainant  believes  that  the 
cable  tel0visi(Hi  system  operator  has 
failed  to  Comply  with  the  applicable 
provisiods  of  subpart  D  of  Uiis  part. 
*        •    I 

3.  Section  76.55  is  amended  by 
revising  f  aragraph  (aK2).  adding  a  note 
after  par^raph  (a)(3)(iii),  adding  new 
paragraph  (b)(3).  a  note  following 
paragraph  (d)(6),  and  revising  the  note 
following  paragraph  (e)(3),  to  read  as 
follows: 


§76.55 
^rry 


t  eflnittoBsapplicablatottia 


ruleii. 


(a) 

(2)  Is  o  vned  and  operated  by  a 
raimidpt  Uty  and  transmits 
noncomn  lercial  programs  for 
educatioi  lal  programs  for  educational 
purposes  as  defined  in  §73.621  of  this 
chapter,  lor  at  least  50  percent  of  its 
broadcast  week. 

(3)*   •!• 

(iii)  •  f   • 

Note  to  paragraph  (a):  For  the  purposes  of 
S  76. 55(a) « "serving  the  franchise  area"  wrill 
be  based  a|i  the  predicted  protected  contoar 
of  the  NCQ  b-anslator. 

(b)* 
(3 
this 


(3)  Notwithstanding  the  [vovisions  of 
.  8  cable  operator  shall  not 


sectj  m 


be  required  to  add  the  signal  of  a 
qualified  local  noncommercial 
educational  television  station  not 
already  carried  under  the  provision  of 
§  76.56(aK5),  where  such  signal  would 
be  considered  a  distant  signal  for 
cop3rri^t  purposes  imless  such  station 
agrees  to  indemnify  the  cable  operator 
for  any  increased  copyright  liability 
resulting  from  carriage  of  such  sig^al  on 
the  cable  system. 
»        •        •        •        • 

(d)«  •  • 
(6)*  •  * 

Note  la  paragraph  (dh  For  the  purposes  of 
this  section,  a  good  qoality  signal  shall  mean 
a  signal  level  of  either  -45  dBm  for  UHF 
signals  or  -49  dBm  for  VHF  signals  at  the 
input  tenninais  of  die  signal  processing 
equipment,  or  a  baseband  video  signal. 


(e)*  •  • 
0)  •  •  * 

Note  to  paragraph  (e):  For  the  1993  must- 
carry/retransmissicn  consent  election,  the 
AD!  assignmenU  specified  in  the  1991-1992 
TeJevisJon  Market  Guide  will  apply. 

*  •         •         •         • 

4.  Section  76.56  is  amended  by 
revising  paragraphs  (a)(l)(iii).  (a)(5)  and 
(b)(1)  to  read  as  follows: 

§76.58    Signal  carriage  obUsaHona. 

(a)  *   *   • 

(D*   '   * 

(iii)  Systems  with  mote  than  36  usable 
activated  channels  shall  be  required  to 
carry  the  signals  of  all  qualified  local 
NCE  television  stations  requesting 
carriage,  but  in  any  event  at  least  three 
such  signals:  however  a  cable  system 
with  more  than  36  channels  shall  not  be 
required  to  carry  an  additional  qualified 
local  NCE  station  whose  programming 
substantially  duphcates  the 
programming  of  another  qualified  local 
NCE  station  being  carried  on  the  system. 

•  *        •        •        • 

(5)  Notwithstanding  the  requirements 
of  paragraph  (a)(l )  of  this  section,  all 
cable  operators  shall  continue  to 
provide  carriage  to  all  qualified  local 
NCE  television  stations  whose  signals 
were  carried  on  their  systems  as  of 
March  29, 1990.  In  the  case  of  a  cable 
system  that  is  required  to  import  a 
distance  qualified  NCE  signal,  and  such 
system  imported  the  signal  of  a 
qualified  NCE  station  as  of  March  29. 
1990.  such  cable  system  shall  conthiue   ' 
to  import  such  signal  tmtil  such  time  as 
a  qualified  local  NCE  signal  is  available 
to  the  cable  system.  This  requirements 
may  be  waived  with  respect  to  a 
particular  cable  operator  and  a 
particular  NCE  station,  upon  the  written 
consent  of  the  cable  operator  and  the 
station. 

(b)«  •  • 


(1)  A  cable  system  with  12  or  fewer 
usable  activated  channels,  as  defined  in 
§  76.5(oo),  shall  carry  the  signals  of  at 
least  three  qualified  local  commercial 
television  stations,  except  that  if  such 
system  serves  300  or  fewer  subscribers 
it  shall  not  be  subject  to  these 
requirements  as  long  as  it  does  not 
delete  from  carriage  the  signal  of  a 
broadcast  television  station  which  was 
carried  on  that  system  on  October  5* 
1992. 


5.  Section  76.57(a)  is  revised  to  read 
as  follows: 

§76.57    Channel  positioning. 

(a)  At  the  election  of  the  hcensee  of 
a  local  commercial  broadcast  television 
station,  and  for  the  purpose  of  this 
section,  a  qualified  low  power  television 
station,  carried  in  fulfillment  of  the 
must-carry  obligations,  a  cable  operator 
shall  carry  such  signal  on  the  cable 
system  channel  number  on  which  the 
local  commercial  television  station  is 
broadcast  over  the  air,  or  on  the  channel 
on  which  it  was  carried  on  July  19, 
1985,  or  on  the  channel  on  which  it  was 
carried  on  January  1,  1992. 
*        •        *        *        • 

6.  Section  76.60  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  76.60    Compensation  tor  carriaga. 

(c)  A  cable  operator  may  accept 
payments  from  stations  pursuant  to  a 
retransmission  consent  agreement,  even 
if  such  station  will  be  counted  towards 
the  must-carry  complement,  as  long  as 
all  other  applicable  rules  are  adhered  to. 

7.  Section  76.62(a)  is  revised  to  read 
as  follows: 

§  76.62    Manner  of  carriage. 

(a)  Cable  operators  shall  carry  the 
entirety  of  the  program  schedule  of  any 
television  station  (including  low  power 
television  stations)  carried  by  the 
system  unless  carriage  of  specific 
programming  is  prohibited,  and  other 
programming  authorized  to  be 
substituted,  under  §  76.67  or  subpart  F 
of  part  76,  or  unless  carriage  is  pursuant 
to  a  valid  retransmission  consent 
agreement  for  the  entire  signal  or  any 
portion  thereof  as  provided  in  §  76.64. 

•  •        »        •        • 

8.  Section  76.64  is  amended  by 
revising  paragraphs  (b)(2)  (e),  (f)(4)  and 
(k)  and  by  adding  paragraphs  (1),  (m) 
and  (n)  to  read  as  follows: 

§76.64    Ratranamisaion  consent 

•  •        •        •        • 

i     (b)*  •  • 


(2)  The  multichannel  video 
programming  distributor  obtains  the 
signal  of  a  superstalion  that  is 
distributed  by  a  sateHite  carrier  and  the 
originating  station  was  a  superstation  on 
May  1, 1991,  and  the  distribution  is 
made  only  to  areas  outside  the  local 
market  of  the  originating  station;  or 
*        •        •        •        * 

(e)  The  retransmission  consent 
requirements  of  this  secUon  are  not 
applicable  to  broadcast  signals  received 
by  master  antenna  television  facilities  or 
by  direct  over-the-air  reception  in 
conjunction  with  the  provision  of 
service  by  a  multichannel  video 
program  distributor  provided  that  the 
multichannel  video  program  distributor 
makes  reception  of  such  signals 
available  without  charge  and  at  the 
subscribers  option  and  provided  further 
that  the  antenna  facility  used  for  the 
reception  of  such  signals  is  either 
owned  by  the  subscriber  or  the  building 
owner;  or  under  the  control  and 
available  for  purchase  by  the  subscriber 
or  the  building  owner  upon  termination 
of  service. 

(0"  *  • 

(4)  New  television  stations  shall  make 
their  initial  election  any  time  between 
60  days  prior  to  commencing  broadcast 
and  30  days  after  commencing 
broadcast:  such  initial  election  shall 
take  effect  90  days  after  they  are  made. 
•        •        •         •        « 

(k)  Retransmission  consent 
agreements  between  a  broadcast  station 
and  a  multichannel  video  programming 
distributor  shall  be  in  writing  and  shall 
specify  the  extent  of  the  consent  being 
granted,  whether  for  the  entire  signal  or 
any  portion  of  the  signal. 

(1)  A  cable  system  commencing  new 
operation  is  required  to  notify  all  local 
commercial  and  noncommercial 
broadcast  stations  of  its  intent  to 
commence  service.  The  cable  operator 
must  send  such  notification,  by  certified 
mail,  at  least  60  days  prior  to 
commencing  cable  service.  Commercial 
broadcast  stations  must  notify  the  cable 
system  within  30  days  of  the  receipt  of 
such  notice  of  their  election  for  either 
must-carry  or  retransmission  consent 
with  respect  to  such  new  cable  system. 
If  the  commercial  broadcast  station 
elects  must-carry,  it  must  also  indicate 
its  channel  position  in  its  election 
statement  to  the  cable  system.  Such 
election  shall  remain  valid  for  the 
remainder  of  any  three-year  election 
interval,  as  established  in  §  76.64(f)(2). 
Noncommercial  educational  broadcast 
stations  should  notify  the  cable  operator 
of  their  request  for  carriage  and  their 
channel  position.  The  new  cable  system 
must  notify  each  station  if  its  signal 


quality  does  not  meet  the  standards  for 
carriage  and  if  any  copyright  liability 
would  be  incurred  for  the  carriage  of 
such  signal.  Pursuant  to  §  76.57(e).  a 
commercial  broadcast  station  which 
fails  to  respond  to  such  a  notice  shall  be 
deemed  to  be  a  must-carry  station  for 
the  remainder  of  the  current  three-year 
election  period. 

(m)  Exclusive  retransmission  consent 
agreements  are  prohibited.  No  television 
broadcast  station  shall  make  an 
agreement  with  one  multichannel 
distributor  for  carriage,  to  the  exclusion 
of  other  multichannel  distributors. 

(n)  A  multichannel  video 
programming  distributor  providing  an 
all-band  FM  radio  broadcast  ser\'ice  (a 
service  that  does  not  involve  the 
individual  processing  of  specific 
broadcast  signals)  shall  obtain 
retransmission  consents  bom  all  FM 
radio  broadcast  stations  that  are 
included  on  the  service  that  have 
transmitters  located  within  92 
kilometers  (57  miles)  of  the  receiving 
antenna  for  such  service.  Stations 
outside  of  this  92  kilometer  (57  miles) 
radius  shall  be  presumed  not  to  be 
carried  in  an  all-band  reception  mode 
but  may  alHrmatively  assert 
retransmission  consent  rights  by 
providing  30  days  advance  notice  to  the 
distributor. 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

48  CFR  Chapter  16 
RiN  3206-AG35 

Federal  Employees  Health  Benefits 
Program;  Interest  Assessment  on 
Audit  Findings 

agency:  Office  of  Personnel 
Management. 

ACTION:  Interim  regulations  with  request 
for  comments. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  clarify  its  intentions 
concerning  the  assessment  of  interest  on 
monies  due  the  Federal  Employees 
Health  Benefits  (FEHB)  Program  when  a 
comprehensive  medical  plan  (CMP) 
submits  defective  cost  or  pricing  data  to 
support  its  community  rate.  This 
clarification  is  necessary  because  a  few 
FEHB  Program  carriers  are 
misinterpreting  OMP's  current 
regulations.  ^ 
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DATES:  Interim  regulations  are  eHiective 
January  4. 1995.  Comments  must  be 
received  on  or  before  February  3. 1995. 
AOOAESSES:  Written  comments  may  be 
sent  to  Lucretia  F.  Myers.  Assistant 
Director  for  Insurance  programs. 
Retirement  and  Insurance  Group.  Office 
of  Personnel  Management,  P.O.  Box  57. 
Washington,  DC  20044:  delivered  to 
0PM.  Room  4351, 1900  E  Street  NW.. 
Washington.  DC;  ot  FAXed  to  (202) 
606-0633. 

FOfl  FURTHift  mFORMATION  CONTACT: 
Mary  Ann  Mercer,  (202)  60&-0191. 
SUPPLBIEMTARY  MFORMATICN:  Recent 
final  audit  reports  on  community-rated 
plans  issued  by  OPM's  Office  of 
Inspector  General  include  monetary 
findings  based  on  interest  income  lost  to 
the  FEHB  Pro-am  because  of  FEHB 
Program  carrier  overcharges.  A  few 
carriers  have  questioned  the  period 
covered  by  the  interest  charges  assessed 
by  OPM.  ^>ecifically,  they  question 
OPM's  poticy  of  charging  interest  on  the 
overcharges  from  the  date  the 
Government  pays  the  inflated  rate  to  the 
date  of  the  carrier's  full  repayment  to 
the  Govemmmt.  They  believe  that,  in 
the  absence  of  a  specific  contractual 
provision,  OPM  should  charge  interest 
not  from  the  date  of  the  overpayment  by 
the  Government,  but  from  30  days  after 
its  first  written  demand,  as  provided  in 
the  Federal  Acquisition  Regulation 
(FAR)  general  interest  clause  at  52.232- 
17.  Because  the  monetary  findings  are 
significant  in  value,  OPM  is  issuing 
these  regulations  to  clarify  its  policy. 

In  FEHB  Program  contracts  with 
CMP's  using  community  rates, 
premiums  and  subscription  income  are 
determined  on  the  basis  of  community 
rating.  A  commimity  rate  is  deemed  the 
equivalent  of  the  FAR's  description  of 
an  established  catalog  or  market  price. 
Each  CMP  certifies  to  the  accouracy  of 
its  pricing;  or.  if  granted  an  exemption 
by  OPM,  represents  that  all  the 
statements  made  on  or  attached  to  its  SF 
1412,  Claim  for  Exemption  from 
Submission  of  Certified  Cost  or  Pricing 
Data,  are  correct.  If.  upon  audit,  it  is 
determined  that  the  rates  are  not  correct 
and  the  carrier  has  overcharged  the 
FEHB  Program,  OPM  assesses  an 
interest  charge  in  accordance  with  FAR 
52.215-23,  Price  Reduction  for 
Defective  Cost  or  Pricing  Data — 
Modifications.  This  provision  allows  the 
contracting  officer  to  charge  simple 
interest  on  the  amount  of  the 
overpajrment  computed  from  the  date 
the  overpayment  is  made  to  the 
contractor  to  the  date  the  Government  is 
re{>aid  by  the  contractor. 

FAR  52.215-23  applies  to  contract 
modifications  involving  a  price 


adjustment  exceeding  $100,000.  but 
does  not  ipply  to  modifications  Ear 
which  thi  i  price  is  (1)  based  on  adequate 
price  con  ipetition;  (2)  based  on 
establish  id  catalog  or  market  prices  of 
commerc  ial  items  sold  in  substantial 
quantitie  i  to  the  gmeral  public;  dr  (3) 
set  by  law  or  regulation.  OPM  applies 
this  clause  as  follows:  A  community  rate 
is  deemed  the  equivalent  of  an 
established  catalog  or  market  price; 
hovreverJthe  defective  community  rates 
constitute  that  part  of  the  quoted  rate 
that  does  not  fall  within  the  catalog  or 
market  part  of  the  price.  Had  the  carrier 
priced  thfe  FEHB  ccmtract  correctly 
accordin|  to  the  catalog  or  market  price, 
this  clause  would  not  become  operative. 
The  defe^ve  portion  of  the  rate  is  not 
a  market  br  catalog  price;  that  is,  the 
defective!  portion  is  a  modification  to 
the  catal^  or  market  price.  Since  the 
carrier  dm  not  comply  with  the  terms  of 
its  submssion.  it  is  respcHisible  for 
correcting  the  price  so  that  it  is  the 
catalog  or  market  price  and  for  making 
the  government  whole  by  paying 
interest  £rom  the  date  the  government 
was  over|;harged. 

By  restating  this  interest  provision  in 
a  specific  clause  in  the  FEHB  Program 
acquisition  regulations  at  FEHBAR 
1652.21 5i-70,  OPM  makes  it  clear  that 
its  policji  is  to  charge  interest  from  the 
date  it  ps  ys  the  carrier  the  higher  r^e 
to  the  da  e  the  full  repayment  is  made 
to  OPM. 

Waiver  of  Notice  of  Proposed 
ling 

Pursuant  to  section  553(bK3)(A)  of 
title  5  of|he  U.S.  Code.  I  find  that  good 
cause  ex^ts  for  waiving  the  general 
notice  of^roposed  rulemaking.  The 
notice  is  Being  waived  because  the 
regulations  simply  interpret  rules  and 
clarify  OPM's  current  policy  with 
respect  t4  the  assessment  of  interest  on 
amounts  that  become  payable  by  the 
contractdr  to  the  FEHB  Fund. 

E.G.  12a#6,  Regulatory  Review 

This  r^le  has  been  reviewed  by  OMB 
in  acconjance  with  E.0. 12866. 

Regulatory  Flexibility  Act 

I  certi^  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  It  merely  reiterates  and  clarifies 
OPM's  existing  policy. 

List  of  sibjects  in  48  CFR  Part  16S2 

Admimstrative  practice  and 
proceduae.  Government  employees. 
Health  f^^ilities.  Health  insurance. 
Health  ptofessions.  Hostages,  Reporting 
and  recordkeeping  requirements, 
Retiremc  at 


U.S.  Office  of  Personnel  M^iagement. 
Lomune  A.  Graen, 

Deputy  Director. 

Accordingly,  OPM  is  amending 
Chapter  16  of  Htle  48.  Code  of  Federal 
Regulations,  as  follows: 

Chapter  16— Office  of  Personnel 
Management  Federal  Employees  Health 
Benefits  Acquisition  Regulation 

PART  1601— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.  The  authority  citation  for  48  CFR 
part  1652  continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  40  U.S.C.  486(c); 
48  CFR  1.301. 

2.  In  the  clause  under  section 
1652.215-70,  the  heading  is  revised  and 
two  sentences  are  added  to  the  end  to 
read  as  follows: 

§1652.215-^    RMe  Reduction  for 
Defective  Pftctag  or  Defective  Coat  or 
Pricing  Data. 


Kate  Reduction  for  Defective  Priciiig  or 
Defective  Cost  or  Pridng  Data  (Oct  1994) 

•  *  •  When  the  Contracting  Office 
determines  that  the  Carrier  did  not  charge  a 
market  price  and  the  Government  is  entitled 
to  a  refund,  the  refund  shall  bear  simple 
interest  from  the  date  the  orercfaarge  was 
paid  by  the  Government  to  the  Carrier  until 
the  date  the  overcharge  is  liquidated.  In 
calculating  the  anumnt  of  interest  due.  the 
quarterly  rate  determinations  by  the 
Secretary  of  the  Treasury  under  the  authoritv 
of  26  U.S.C  6621(a)(2)  applicable  to  the 
periods  the  overcharge  was  retained  by  the 
Carrier  shall  be  used. 

(End  of  Clause) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WUdWe  Service 

50  CFR  Part  17 
RIN  101B-AB97 

Endangered  and  Threatened  WHdiHe 
and  Plants;  Endangeied  Stataa  for 
Thrae  Hawaiian  Plant  Species  of  the 
Genus  MeUcope 

agency:  Fish  md  Wildlife  Service. 

Interior. 

-action:  Final  rule. 

SUMMART:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  designates  endangered 
status  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
for  three  plants  in  the  genus  MeUcope 
(alani):  M.  adscendens.  M.  balloui,  and 
M.  ovalis.  All  three  species  are  endemic 
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to  the  slopes  of  Haleakala  on  the  island 
of  Maui,  Hawaiian  Islands.  The  three 
plant  species  and  their  habitats  have 
been  variously  affected  or  are  currently 
threatened  by  habitat  degradation  and 
damage  to  plants  by  feral  and  domestic 
animals  (cattle  and/or  pigs),  and/or  by 
competition  for  space,  li^t,  water,  and 
nutrients  by  naturalized,  introduced 
vegetation.  Due  to  the  small  number  of 
existing  individuals  and  their  very 
narrow  distributions,  these  species  and 
their  populations  are  vulnerable  to 
reduced  reproductive  vigor  and/ or  an 
increased  likelihood  of  extinction  from 
stochastic  events.  This  final  rule 
.  implements  the  Federal  protection  and 
recovery  provisions  provided  by  the 

Act. 

EFFECTIVE  DATE:  January  4, 1995. 
ADDRESSES:  The  complete  file  for  this 
final  rule  is  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours,  at  the  U.S.  Fish 
and  Wildlife  Service,  Pacific  Islands 
Office,  300  Ala  Moana  Boulevard,  Room 
6307,  P.O.  Box  50167.  Honolulu,  Hawaii 
96850. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Smith,  Field  Supervisor,  at  the 
above  address  (808/541-2749). 

SUPPLEMENTARY  INFORMATION: 
Background 

MeUcope  adscendens,  M.  balloui,  and 
M.  ovalis,  members  of  the  citrus  family 
(Rutaceae),  are  endemic  to  the  slopes  of 
Haleakala  on  the  island  of  Maui, 
Hawaiian  Islands.  The  island  of  Maui 
comprises  remnants  of  two  large  shield 
volcanoes,  the  older  West  Maui  Volcano 
on  the  west  and  the  larger  and  much 
younger  Haleakala  Volcano  on  the  east. 
These  two  volcanoes  and  the  connecting 
isthmus  formed  by  lava  flows  make  up 
an  island  1,888  square  kilometers  (sq 
km)  (729  sq  miles  (mi))  in  area. 
Haleakala,  on  East  Maui,  erupted  just 
200  years  ago  and  has  an  elevation  of 
3,055  meters  (m)  (10,023  feet  (ft)). 
Haleakala  still  retains  its  classic  shield 
shaj>e  and  has  somewhat  less  diverse 
vegetation  than  the  older  and  more 
eroded  West  Maui  Mountains.  Rainfall 
on  Haleakala  averages  about  890 
centimeters  (cm)  (350  inches  (in))  per 
year,  with  the  moim tain's  windward 
(northeastern)  slope  receiving  the  most 
precipitation.  However,  Haleakala's 
inner  crater  is  a  dry  cinder  desert 
because  it  is  above  the  level  at  which 
precipitation  develpps  and  is  sheltered 
fi-om  moisture-laden  winds  (Gagne  and 
Cuddihy  1990). 

MeUcope  adscendens  occurs  in 
Nestegis  sandwicensis  (Olopua) 
Lowland  Mesic  Forest.  This  vegetation 
type,  which  includes  co-dominant 


Pleomele  auwahiensis  (hala  pepe),  now 
ejdsts  as  scattered  patches,  much  of  the 
original  area  having  been  converted  to 
pasture  land.  This  forest  occurs  between 
the  elevations  of  30  and  1,600  m  (100 
and  5,250  ft).  Rain  falls  mostly  fi-om 
October  to  March,  and  substrates  are 
well-drained.  MeUcope  balloui  and  Af. 
ovo7/s  occiu-  in  Acacia  koa/Metrosideros 
polymorpha  (Koa/'OhTa)  Montane  Wet 
Forest.  This  plant  community  occurs 
between  the  elevations  of  1,200  and 
2,200  m  (3,900  and  7,200  ft).  Annual 
rainfall  is  over  2,500  millimeters  (mm) 
(98  in)  and  is  evenly  distributed 
throughout  the  year.  The  climate  is 
warm,  and  frequent  afternoon  fog  often 
results  in  fog  drip.  Substrates  are 
volcanic  with  well  developed  soil.  This 
is  a  highly  stratified  commimity, 
comprising,  in  order  of  canopy  height: 
koa  (up  to  40  m  tall);  'ohi'a  (iip  to  30 
m  tall);  several  native  tree  species  (10  to 
20  m  tall);  Cibotium  (hapu'u) 
(understory  canopy);  and  shrubs,  herbs, 
ferns,  and  mosses  (shade-tolerant 
understory)  (Gagne  and  Cuddihy  1990; 
Hawaii  Heritage  Program  (HHP)  1992a, 
1992c,  1992d,  1992f). 

The  only  known  extant  population  of 
MeUcope  adscendens  and  one  of  two 
populations  of  Af.  balloui  are  located  on 
privately  ovnied  land.  The  only  known 
extant  population  of  M.  ovalis  and  the 
second  popidation  of  M.  balloui  are  in 
Haleakala  National  Park,  which  is 
owned  by  the  Federal  Government  (HHP 
1992a,  1992c,  1992d,  1992f). 

Discussion  of  the  Three  Species 

MeUcope  adscendens  was  first 
collected  by  Charles  Noyes  Forbes  at 
Auwahi  on  the  southwestern  slopes  of 
Haleakala  in  1920.  Harold  St.  John  and 
Edward  P.  Hume  (St.  John  1944)  later 
named  and  described  the  species  as 
Pelea  adscendens,  choosing  the  specific 
epithet  to  describe  the  habit  of  the  plant. 
Thomas  G.  Hartley  and  Benjamin  C. 
Stone  (1989,  Stone  et  al.  1990,  Wagner 
et  al.  1990)  synonymized  the  genus 
Pelea  with  MeUcope,  resulting  in  Af. 
adscendens,  the  current  name  for  this 
species. 

MeUcope  adscendens  is  a  sprawling 
shrub  with  long,  slender  branches 
covered  with  gray  hairs  when  yoimg 
and  becoming  hairless  when  older.  New 
growth  is  covered  with  many  fine, 
yellowish  to  golden  brown  hairs.  The 
opposite,  widely  spaced,  leathery  to 
papery,  elliptic  leaves  measure  1.5  to 
6.5  cm  (0.6  to  2.6  in)  long  and  1  to  4 
cm  (0.4  to  1.6  in)  wide  and  have  petioles 
0.6  to  1.6  cm  (0.2  to  0.6  in)  long.  Both 
upper  and  lower  surfaces  of  matiue 
leaves  are  hairless.  Each  flower  cluster 
is  on  a  main  stalk  13  to  17  mm  (0.5  to 
0.7  in)  long  and  comprises  one  to  three 


flowers  on  individual  stalks  usually  4  to 
8  mm  (0.2  to  0.3  in)  long.  Only  female 
flowers  have  been  observed,  and  each 
consists  of  four  sepals  about  3.5  mm  (0.1 
in)  long,  four  petals  about  5  mm  (0.2  in) 
long,  an  eight-lobed  nectary  disk,  eight 
reduced  and  nonfunctional  stamens, 
and  a  hairless  four-celled  ovary.  The  14 
to  15  mm  (0.6  in)  wide  fiuit  is  made  up 
of  4  distinct  follicles  (dry  fiuits  splitting 
along  one  side)  7  to  7.5  mm  (0.3  in) 
long.  Sepals  and  petals  remain  attached 
to  the  mature  fiuit.  The  endocarp  (inner 
fiuit  wall)  and  the  wrinkled  exocarp 
(outer  fioiit  wall)  are  both  hairless. 
MeUcope  adscendens  is  distinguished 
from  other  species  of  the  genus  by  its 
habit,  the  distinct  follicles  of  its  fiiiiti 
and  the  persistent  (remaining  attached) 
sepals  and  petals  (Stone  1969,  Stone  et 
al.  1990). 

MeUcope  adscendens  has  been  found 
only  on  the  island  of  Maui  on  the 
southwestern  slope  of  Haleakala.  Two 
plants,  separated  by  an  unspecified 
distance,  were  found  by  Forbes  in  1920. 
Today,  one  of  these  plants  is  still  known 
to  exist  near  Puu  Ouli  on  privately 
owned  land;  the  other  plant  has  not 
been  relocated.  This  species  typically 
grows  in  Olopua  Lowland  Mesic  Forest 
with  hala  pepe  as  a  co-dominant  at 
elevations  between  914  and  1,200  m 
(3,000  and  3,900  ft).  Associated  taxa 
include  Chamaesyce  celastroides  var. 
lorifoUa  Cakoko),  Dodonaea  viscosa 
(a'ali'i).  Pouteria  sandwicensis  ('ala'a), 
and  Styphelia  tameiameiae  (pukiawe). 
The  plant  grows  next  to  a  water  pipeline 
on  land  used  as  a  cattle  [Bos  taurui) 
ranch.  Major  threats  are  habitat  damage 
and  trampling  by  cattle,  competition 
with  the  ahen  plant  species  Lantana 
camara  (lantana)  and  Pennisetum 
clandestinum  (Kikuyu  grass),  and 
reduced  reproductive  vigor  and/or 
extinction  from  stochastic  events  due  to 
the  existence  of  only  one  known 
population  with  one  individual. 
Potential  threats  include  habitat 
degradation  and  damage  to  plants  by 
feral  axis  deer  (Axis  axis),  goats  (Capra 
hircus),  feral  pigs  [Sus  scrofa),  black 
twig  borer  [Xylosandrus  compactus). 
fire,  and  ranch  activities  (such  as  water 
pipeline  maintenance)  (HHP  1992a;  Art 
Medeiros,  Haleakala  National  Park, 
Robert  Hobdy,  Hawaii  Department  of 
Land  and  Natural  Resources,  and  Steve 
Perlman,  Hawaii  Plant  Conservation 
Center,  pers.  comms.,  1992). 

MeUcope  balloui  was  first  collected  by 
Horace  Mann,  Jr.,  and  William  Tufts 
Brigham  in  1864  or  1865.  When 
Wilhebn  Hillebrand  (1888)  named  this 
plant  Pelea  mannii,  he  cited  this 
specimen  as  well  as  a  specimen  which 
is  now  thought  to  be  P.  peduncularis.  If 
Mann  and  Brigham 's  specimen  is 
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chosen  as  the  type  of  P.  mannii.  the 
correct  name  for  the  taxon  will  be  M. 
mannii.  and  Af.  balloui  will  become  a 
synonym  (Stone  et  al.  1990).  When 
naming  P.  balloui.  Rock  (1913)  based  his 
name  on  a  specimen  he  had  collected  in 
1910.  Rock  chose  the  sp>eciflc  epithet  to 
honor  Howard  M.  Ballou,  who  corrected 
the  proof  sheets  of  his  landmark  book 
on  Hawaiian  indigenous  trees  (Rock 
1913).  The  specimen  St.  John  cited  as 
the  type  when  he  named  and  described 
P.  ukuleleensis  actually  comprised 
material  of  both  P.  balloui  and  P. 
clusiaefoUa,  both  previously  validly 
published  names  (Stone  1963). 
Following  the  transfer  of  the  genus 
Pelea  to  Melicope  (Hartley  and  Stone 
1989.  Wagner  et  al.  1990).  authors  of  the 
current  treatment  of  the  Hawaiian 
members  of  the  genus  (Stone  et  al.  1990) 
now  consider  P.  balloui  and  P. 
ukuleleensis  to  be  synonyms  of  M. 
balloui. 

Melicope  balloui  is  a  small  tree  or 
shrub,  the  new  growth  of  which  has 
yellowish  brown  woolly  hairs  and  waxy 
scales.  Plant  parts  later  become  nearly 
hairless.  Leaves  are  opposite,  leathery, 
inversely  ovate  to  elliptic,  5  to  10  cm 
(2.0  to  3.9  in)  long.  3  to  7  cm  (1.2  to  2.8 
in)  wide,  and  have  petioles  1.0  to  2.6  cm 
(0.4  to  1.0  in)  long.  The  upper  and  lower 
surfaces  of  mature  leaves  are  hairless 
except  along  the  midrib  of  the  lower 
surface.  Each  flower  cluster  is  on  a  main 
stalk  3  to  16  mm  (0.1  to  0.6  in)  long  and 
comprises  five  to  nine  flowers  on 
individual  stalks  about  5  mm  (0.2  in) 
long.  Only  female  flowers  have  been 
observed,  and  each  consists  of  four 
sepals  about  3  mm  (0.1  in)  long,  four 
petals  about  4  mm  (0.2  in)  long,  an 
eight-iobed  nectary  disk,  eight  reduced 
and  nonfunctional  stamens,  and  a  four- 
celled  ovary  with  many  short,  fine  hairs. 
The  fruit,  a  four-lobed  capsule  2.5  to  2.7 
cm  (1.0  to  1.1  in)  wide,  consists  of  1.2 
to  1.3  cm  (0.5  in)  long  carpels  fused 
about  a  quarter  of  their  length.  Sepals 
and  p>etais  usually  remain  attached  to 
the  mature  fniit.  One  or  two  glossy 
black  seeds  about  7  mm  (0.3  in)  long  are 
found  in  each  fertile  carpel.  The  exocarp 
and  endocarp  are  covered  with  fine, 
short  hairs.  Melicope  balloui  is 
distinguished  from  othor  species  of  the 
genus  by  the  partially  fused  carpels  of 
its  four-lobed  capsule  and  the  usually 
persistent  sepals  and  petals  (Stone  et  al. 
1990). 

Melicope  balloui  has  been  foimd  only 
on  the  island  of  Maui  on  the  northern 
and  southeastern  slopes  of  Halcakala. 
There  are  two  known  extant 
populations,  located  approximately  4.0 
km  (2.5  mi)  apart  near  Puu  o  Kakae  on 
privately  owned  land  and  in  Kipahulu 
Valley  on  federally  owned  land  within 
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National  Park.  The  two 


populaticpis  are  comprised  of  an 


total  of  no  more  than  10 


individui  Is.  This  species  typically 
grows  in  koa-  and  'ohi'a-dominated 
Montane  Wet  Forests  at  elevations 
between  760  and  1,520  m  (2,500  and 
5,000  ft).  Associated  taxa  include 
Coprosmm  sp.  (pilo),  Dicranopteris 
linearis  [mluhe],  Joinvillea  ascendens 
ssp.  asce^dens  Cohe).  and  Peperomia 
subpetio^ta  ('ala'ala  wai  nui).  Major 
threats  arb  habitat  degradation  and 
damage  t(  i  plants  by  feral  pigs  and 
reduced  i  eproductive  vigor  and/ or 
extinctioi  i  from  stochastic  events  due  to 
the  small  number  of  existing 
populatio  ns  and  individuals.  Potential 
threats  in  :lude  competition  with  alien 
plant  tax4,  such  as  Paspalum 
conjugatilm  (Hilo  grass)  and  Psidium 
cattleiam  m  (strawberry  guava), 
susceptib  lity  to  black  twig  borer,  and 
habitat  d(  gradation  and  damage  to 
plants  by  feral  goats  and  axis  deer  (HHP 
1992c,  igfe2d;  Linda  Cuddihy,  Hawaii 
Volcanoe  i  National  Park,  and  A. 
Medeiros  pers.  comms.,  1992). 

Based  «  n  a  specimen  collected  by 
Forbes  in  the  moimtains  above  Hana, 
East  Mau  ,  St.  John  (1944)  described  and 
named  Pt  lea  ovalis,  choosing  the 
specific  e  }ithet  to  refer  to  the  shape  of 
the  leavei  of  the  species.  Hartley  and 
Stone  (19  J9)  synonymized  the  genus 
Pelea  wit  i  Melicope,  resulting  in  the 
combinat  on  M.  ovalis. 

Melico,  )e  ovalis  is  a  tree  up  to  5  m  (16 
ft)  tall.  N  iw  growth  has  fine,  short, 
brownish  hairs  and  soon  becomes 
hairless,   .eaves  are  opposite,  leather}', 
broadly  e  liptic,  8  to  16  cm  (3.1  to  6.3 
in)  long, '  to  10  cm  (1.6  to  3.9  in)  wide, 
and  have  petioles  3  to  4  cm  (1.2  to  1.6 
in)  long. '  Tie  upper  and  lower  surfaces 
of  the  lea  ^es  are  hairless,  and  bruised 
foliage  hj  s  an  anise  odor  similar  to  that 
of  M.  ani  \ata  (mokihana).  Each  flower 
cluster  is  on  a  main  stalk  3  to  12  mm 
(0.1  to  0.1  in)  long  and  comprises  three 
to  seveh  I  lowers  on  individual  stalks  10 
to  13  mm  (0.4  to  0.5  in)  long.  Further 
details  of  the  flowers  are  unknown.  The 
fruit,  a  ca  jsule  about  1  cm  (0.4  in)  long 
and  1.2  t(  1.4  cm  (0.5  to  0.6  in)  wide, 
has  carpe  s  that  are'fused  along  almost 
their  enti  e  length.  Each  fertile  carpel 
contains  )ne  or  two  glossy  .black  seeds 
about  5  n  m  (0.2  in)  long.  The  exocarp 
and  endo  :arp  are  both  hairless. 
Melicope  ovalis  is  distinguished  from 
other  spe  :ie8  of  the  genus  by  the  almost 
entirely  f  ised  carpels  of  its  capsule,  its 
nonpersi;  tent  sepals  and  petals,  and  its 
well-dev(  loped  petioles  (Stone  et  al. 
1990). 

Melico  )e  ovalis  has  been  found  only 
on  the  is  ind  of  Maui  on  the  eastern  and 
southeas  Bm  slopes  of  Haleakala.  There 


is  one  known  extant  population,  located 
in  Kipahulu  Valley  in  Haleakala 
National  Park.  This  species  typically 
grows  in  koa-  and  'oU'a-dominated 
Montane  Wet  Forests  at  elevations 
between  850  and  1,430  m  (2,800  and 
4,700  ft).  Associated  taxa  include 
Broussaisia  arguta  (kanawao), 
Cheirodendron  trigyzium  ('olapa),  and 
Perrottef/a  sandtvjcens/s  (olomea). 
Major  threats  are  habitat  degradation 
and  damage  to  plants  by  feral  pigs  and 
reduced  reproductive  vigor  and/or 
extinction  from  stochastic  events  due  to 
the  existence  of  only  one  population 
and  one  known  individual.  Competition 
with  alien  introduced  plants  such  as 
Hilo  grass  and  strawberry  guava. 
susceptibility  to  black  twig  borer,  and 
habitat  degradation  and  damage  to 
plants  by  feral  •goats  and  axis  deer  are 
potential  threats  (HHP  1992e,  1992f;  L. 
Cuddihy  and  A.  Medeiros,  pers. 
comms.,  1992). 

Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the  Act, 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  In  that  document,  Melicope 
balloui  (as  Pelea  balloui)  and  M.  ovalis 
(as  P.  ovalis)  were  considered  to  be 
endangered.  On  July  1, 1975,  the  Service 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  Smithsonian  report  as  a  petition 
within  the  conte.xt  of  section  4(c)(2) 
(now  section  4(b)(3))  of  the  Act,  and 
giving  notice  of  its  intention  to  review 
the  status  of  the  plant  taxa  named 
therein.  As  a  result  of  that  review,  on 
June  16, 1976,  the  Service  published  a 
proposed  rule  in  the  Federal  Register 
(41  FR  24523)  to  determine  endangered 
status  pursuant  to  section  4  of  the  Act 
for  approximately  1,700  vascular  plant 
species,  including  M.  balloui  (as  P. 
balloui)  and  M.  ov'a7js  (as  P.  ovalis).  The 
list  of  1 .700  plant  taxa  was  assembled 
on  the  basis  of  comments  and  data 
received  by  the  Smithsonian  Institution 
and  the  Service  in  response  to  House 
Document  No.  94-51  and  the  July  1, 
1975.  Federal  Register  publication. 
General  comments  received  in  response 
to  the  1976  proposal  are  summarized  in 
an  April  26, 1978.  Federal  Register 
publication  (43  FR  17909).  In  1978, 
amendments  to  the  Act  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  l-yeSr  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10. 1979.  the  Service 
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published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16. 1976.  proposal 
that  had  not  been  made  final,  along  with 
four  other  proposals  that  had  expired. 
The  Service  published  an  updated 
notice  of  review  for  plants  on  December 
15.  1980  (45  FR  82479),  in  which  M. 
balloui  (as  P.  balloui)  and  Af.  ovalis  (as 
P.  ovalis)  were  considered  to  be 
Category  1  candidates  for  Federal 
listing.  Category  1  species  are  those  for 
which  the  Service  has  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
listing  proposals.  In  an  updated  notice 
of  review  published  on  September  27. 
1985  (50  FR  39525).  M.  balloui  (as  P. 
balloui)  was  considered  to  be  a  Category 
1  species,  and  M.  ovalis  (as  P.  ovalis)  a 
Category  1*  species.  Category  1*  taxa 
are  those  that  are  possibly  extinct.  In  a 
notice  of  review  published  February  21, 
1990  (55  FR  6183),  M.  adscendens  was 
treated  as  a  Category  3A  species  and  M. 
balloui  and  M.  ovalis  as  Category  1  * 
species.  Category  3A  species  are  those 
for  which  the  Service  has  persuasive 
evidence  of  extinction.  Because 
specimens  collected  in  the  past  few 
years  were  recently  verified  as  being 
these  three  species,  they  are  confirmed 
extant  and  are  being  listed  as 
endangered. 

For  petitions  presenting  substantial 
information  that  hsting  may  be 
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warranted,  section  4(b)(3)(B)  of  the  Act 
requires  the  Secretary  to  make  a  finding 
.  on  whether  the  petitioned  action  is 
warranted  within  12  months  of  receipt 
of  the  petition.  Section  2(b)(1)  of  the 
1982  amendments  further  requires  all 
petitions  pending  on  October  13, 1982. 
be  treated  as  having  been  newly 
submitted  on  that  date.  On  October  13. 
1983.  the  Service  found  that  the 


^ 


petitioned  Usting  of  these  species  was 
warranted  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act. 
Notification  of  this  finding  was 
published  in  the  Federal  Register  on 
January  20,  1984  (49  FR  2485).  Such  a 
finding  requires  the  petition  to  be 
recycled  pursuant  to  section  4(b)(3)(C)(i) 
of  the  Act.  The  finding  was  reviewed  in 
Octobe^of  1984, 1985, 1986, 1987, 1988, 
1989.  1990,  and  1991.  Publication  of  the 
proposed  rule  constituted  the  final  one- 
year  finding  for  these  species. 

On  May  11, 1993,  the  Service 
published  in  the  Federal  Register  (58 
FR  18073)  a  proposal  to  fist  the  plants 
Melicope  adscendens,  M.  balloui,  and 
Af.  ovalis  as  endangered.  This  proposal 
was  based  primarily  on  information 
supplied  by  the  Hawaii  Heritage 
Program  and  observations  by  botanists 
and  naturahsts.  The  Service  now 
determines  these  three  species  of 
Melicope  to  be  endangered  with  the 
publication  of  this  rule. 

^ABLE  1.— Summary  of  Threats 
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Summary  of  Comments  and 
Recommendations 

In  the  May  11, 1993,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  Hsting  decision. 
The  public  comment  period  ended  July 
12,  1993.  Appropriate  State  agencies, 
county  governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  A  newspaper 
notice  inviting  public  comment  was 
pubhshed  in  "The  Honolulu 
Advertiser"  on  June  2, 1993.  and  "The 
Maui  News"  on  June  1.  1993.  No  leRers 
of  comment  were  received. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  Part  424)  promulgated  to 
implement  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  endangered  and  threatened 
species  lists.  A  species  may  be 
determined  to  be  an  endangered  species 
due  to  one  or  more  of  the  five  factors 
described  in  section  4(a)(1).  The  threats 
facing  these  three  species  are 
summarized  in  Table  1. 
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These  factors  and  their  application  to 
Melicope  adscendens  (St.  John  and  E. 
Hume)  T.  Hartley  and  B.  Stone  (alani), 
Af.  balloui  (Rock)  T.  Hartley  and  B. 
Stone  (alani),  and  Af.  ovalis  (St.  John)  T. 
Hartley  and  B.  Stone  (alani)  are  as 
follows: 

A.  The  present  or  threatened 
destrujction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
native  vegetation  of  East  Maui  has 
undergone  extreme  alterations  because 
of  past  and  present  land  management 
practices,  including  deliberate  alien 
plant  and  animal  introductions  and 
agricultural  development  (Scott  et  al. 
1986).  Degradation  of  habitat  by  feral 
animals  and  competition  with  alien 


plants  are  considered  to  be  the  major 
threats  to  the  three  species. 

Cattle,  introduced  to  Maui  in  the  early 
1800s,  were  permitted  to  range  freely 
and  subsequently  became  quite 
numerous.  Cattle  have  converted  large 
tracts  of  forest  to  open  pasture  on 
southern  and  northwestern  Haleakala. 
Feral  cattle  consume  native  vegetation, 
trample  roots  and  seedlings,  accelerate 
erosion,  and  promote  the  invasion  of 
alien  plants  (Cuddihy  and  Stone  1990, 
Stone  1985).  Along  with  goats,  cattle  are 
considered  one  of  the  two  most 
damaging  aHen  vertebrates  to  Hawaii's 
native  ecosystems.  The  long  history  of 
cattle  grazing  has  so  altered  the 
southern  slope  of  Haleakala  that  only 


pockets  of  native  vegetation  remain 
(Scott  et  al.  1986).  The  single  known 
individual  of  Melicope  adscendens 
grows  in  an  area  used  for  grazing,  and 
cattle  are  considered  an  immediate 
threat  to  the  species  (A.  Medeiros.  pers. 
comm.,  1992). 

Goats  were  introduced  to  Maui  by  the 
early  1800s  and  are  now  a  serious  threat 
to  the  integrity  of  Maui's  forests.  The 
impact  of  goats  on  the  native  vegetation 
is  similar  to  that  described  for  cattle 
(Cuddihy  and  Stone  1990,  Stone  1985). 
Although  they  have  now  been  removed, 
feral  goats  entered  Kipahulu  Valley  in 
the  past  and  could  become  a  threat  to 
Melicope  balloui  and  Af.  ovahs  if  they 
return.  Goats  also  occur  near  Af 
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adscendens  in  Auwahi  and  are  a 
potential  threat  to  that  species  as  well 
(A.  Medeiros,  pers.  comm.,  1992). 

Axis  deer  cause  habitat  degradation 
by  trampling,  consuming,  and 
overgrazing  vegetation.  This  process 
removes  ground  cover  and  often  results 
in  soil  erosion.  Alien  plant  taxa  are  then 
able  to  exploit  the  newly  disturbed  areas 
(Cuddihy  and  Stone  1990).  Axis  deer 
have  become  established  at  low 
elevation  slopes  of  western  and 
southern  Haleakala  and  may  become  a 
threat  to  mesic  and  wet  native  forests  on 
Haleakala.  They  are  a  potential  threat  to 
all  three  endangered  species  of  Melicope 
(R.  Hobdy  and  A.  Medeiros,  pers. 
comms.,  1992). 

In  contrast  to  goats  and  cattle,  pigs 
typically  occupy  the  wetter  regions  of 
iilawaii's  forests  and  are  one  of  the  major 
current  modifiers  of  wet  forest  habitats. 
Pigs  damage  native  vegetation  by  their 
rooting  and  trampling  activities.  This 
process  encourages  the  ingress  of  alien 
plants,  which  are  able  to  exploit  newly 
disturbed  soil  better  than  native  taxa.  In 
addition,  these  animals  disseminate 
alien  plant  taxa  through  their  feces  and 
on  their  bodies  (Cuddihy  and  Stone 
1990.  Stone  1985).  Pigs  have  severely 
damaged  firagile  and  limited 
communities,  such  as  that  of 
Argymxiphium  virescens  (greensword) 
tStone  1985).  This  species  of 
greensword  was  foimd  at  an  historic  site 
of  Melicope  balloui,  which  has  not  been 
relocated  since  1920,  and  it  is  possible 
that  pig  damage  caused  the  destruction 
of  the  habitat  (HHP  1992g).  Although  M. 
balloui  and  M.  ovalis  grow  in  areas  of 
Kipahulu  Valley  that  are  fenced  to 
exclude  pigs,  the  areas  are  not  yet  pig- 
free,  so  trampling  of  seedlings  by  pigs 
remains  a  threat  to  these  two  species 
(HHP  1992b,  1992d,  1992f;  L.  Cuddihy 
and  R.  Hobdy,  pers.  comms.,  1992).  Pigs 
are  also  present  in  Auwahi  and 
constitute  a  potential  threat  to  M. 
adscendens  (S.  Perlman,  pers.  comm.. 
1992). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
piAcpoies.  Unrestricted  collecting  for 
scientific  or  horticultural  purposes  and 
excessive  visits  by  individuals 
interested  in  seeing  rare  plants  could 
result  from  increased  publicity.  This  is 

-  a  potential  threat  to  all  three  of  the 
proposed  species,  none  of  which  has 
more  than  a  total  of  two  populations  or 
10  known  individuals.  Collection  of 
whole  plants  or  reproductive  parts  of 
these  species  could  cause  an  adverse 
impact  on  the  gene  pool  and  threaten 
the  survival  of  the  species. 

C.  Disease  or  preaation.  The  black 
tv/ig  borer  is  a  small  beetle  about  1.6 
mm  (0.C6  in)  in  length  that  burrows  into 
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branches,  ntroduces  a  pathogenic 
fungus  as  ood  for  its  larvae,  and  lays  its 
eggs.  Twig  i,  branches,  and  even  an 
entire  plan  t  can  be  killed  from  such  an 
infestations  In  the  Hawaiian  Islands, 
black  twig  borer  has  many  hosts  and  is 
widespreafl.  It  is  known  to  attack 
species  of  Melicope  and  is  a  potential 
threat  to  al  three  proposed  species 
(Hara  and  ^eardsley  1979). 

D.  The  iiiadequacy  of  existing 
regulatory  mechanisms.  Melicope  ovalis 
occius  exclusively  on  Federal  land 
(HaleakalaJNational  Park)  but  feral  pigs 
still  pose  ^  threat  in  this  area.  Melicope 
adscendens  is  found  exclusively  on 
private  land.  One  of  the  two  known 
extant  pop  illations  of  M.  balloui  occurs 
on  private  y  owned  land  within  a  State 
conservati  >n  district. 

Conservation  district  lands  are 
regetrded,  ^mong  other  purposes,  as 
necessary  for  the  protection  of  endemic 
biological  resources  and  the 
maintenaice  or  enhancement  of  the 
conservatipn  of  natural  resources. 
Requests  ipr  amendments  to  district 
boundarief  or  variances  within  existing 
classihcatft)ns  can  be  made  by 
govenunei^t  agencies  and  private 
landowner  (HRS,  sect.  205-4).  The 
Hawaii  Department  of  Land  and  Natural 
Resources  is  mandated  to  initiate 
changes  in  conservation  district 
boundariei ;  to  include  "the  habitat  of 
rare  native  species  of  flora  and  fauna 
within  theconservation  district"  (HRS, 
sect.  195Di-5.1).  Hawaii  environmental 
poUcy,  ana  thus  approval  of  land  use, 
is  required  by  law  to  safeguard  "*  *  • 
the  State's 'unique  natural 
environmantal  characteristics  *••••' 
(HRS,  sect]  344-3(1))  and  includes 
guidelines  to  "Protect  endangered 
species  of  ndividual  plants  and  animals 
•   *   *"  (HIS,  sect.  344-4(3)(A)). 
However, ;  lone  of  the  three  species  in 
this  rule  is  presently  protected  under 
the  State's  endangered  species  act,  and', 
despite  pn  ivisions  for  conserving 
endemic  n  sources,  individual  rare 
species  mj  y  be  overlooked  during 
considerat  on  of  other  land  use 
priorities,  wen  if  all  other  threats  were 
removed  h  y  virtue  of  occurrence  and 
protection  on  Federal  land  or  in 
conservati  in  districts,  these  species  are 
still  in  dai  ger  of  extinction  due  to  their 
low  numb  irs. 

E.  Othei  natural  or  manmade  factors 
affecting  i  s  continued  existence.  The 
small  nunpers  of  individuals  and 
populations  of  these  three  species  of 
Melicope  aicrease  the  potential  for 
extinctionlfrom  stochastic  events.  The 
limited  gepe  pool  may  depress 
reproducti  ve  vigor,  or  a  single  human- 
caused  or  latural  environmental 
disturban(  c  could  destroy  a  significant 


UMI 


percentage  of  the  individuals  or  an 
entire  population,  potentially  causing 
me  extinction  of  the  species.  Only  one 
'individual  of  M.  adscendens  is  known 
to  exist,  the  two  populations  of  M. 
balloui  contain  a  total  of  less  than  10 
known  individuals,  and  only  one 
individual  of  M.  ovalis  has  been 
definitely  identified. 

The  only  known  individual  of 
Melicope  adscendens  is  located  directly 
adjacent  to  a  water  pipeline  used  in 
ranching  activities.  Maintenance 
performed  on  the  pipeline  in  the 
vicinity  of  the  plant  could  damage  or 
destroy  the  plant.  In  addition,  cattle 
walking  along  the  pipeline  could  easily 
trample  the  plant  (A.  Medeiros,  pers. 
comm.,  1992). 

Competition  with  one  or  more  alien 
plant  taxa  threatens  one  of  the 
endangered  Melicope  species  and 
constitutes  a  potential  threat  to  the  other 
two  species.  Lantana,  brought  to  Hawaii 
as  an  ornamental  plant,  is  an  aggressive, 
thicket-forming  shrub  that  can  now  be 
found  on  all  of  the  main  islands  in 
mesic  forests,  dry  shniblands,  and  other 
dry,  disturbed  habitats  (Wagner  et  al. 
1990).  Lantana  threatens  Melicope 
adscendens  (A.  Medeiros,  pers.  comm., 
1992).  Kikuyu  grass,  an  aggressive, 
perennial  grass  introduced  to  Hawaii  as 
a  pasture  grass,  withstands  trampUng 
and  grazing  and  produces  thick  mats 
that  choke  out  other  plants  and  prevent 
their  seedlings  from  establishing.  The 
species  has  been  declared  a  noxious 
weed  by  the  U.S.  Department  of 
Agriculture  (7  CFR  360)  and  threatens 
M.  adscendens  (O'Connor  1990;  Smith 
1985;  A.  Medeiros,  pers.  comm.,  1992). 
The  perennial  Hilo  grass,  naturalized  in 
moist  to  wet,  disturbed  areas  on  most 
Hawaiian  Islands,  produces  a  dense 
ground  cover,  even  on  poor  soil,  and  is 
a  potential  threat  to  M.  balloui  and  M. 
ovalis  (O'Connor  1990;  L.  Cuddihy,  • 
pers.  comm.,  1992).  Strawberry  guava. 
widely  naturalized  in  mesic  and  wet 
Hawaiian  forests,  develops  into  stands 
in  which  few  other  plants  grow  and 
physically  displaces  natural  vegetation. 
Pigs  depend  on  strawberry  guava  for 
food  and  in  turn  disperse  the  plant's 
seeds  through  the  forests  (Smith  1985, 
Wagner  et  al.  1990).  Strawberry  guava. 
considered  to  be  the  greatest  weed 
problem  in  Hawaiian  wet  forests,  is 
invading  Kipahulu  Valley  and  is  a 
potential  threat  to  M.  balloui  and  M. 
ovalis  (L.  Cuddihy,  pers.  comm.,  1992). 

Stochastic  events  such  as  human-set 
fires  and  wildfires  destroy  native 
Hawaiian  vegetation  and  usually  favor 
fire-resistant  alien  plants  (Cuddihy  and 
Stone  1990).  Fire  is  a  potential  threat  to 
Melicope  adscendens  (A.  Medeiros, 
pers.  comm.,  1992). 
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The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  fiiture  threats  faced  by 
these  species  in  issuing  this  rule.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  these  three  species  as 
endangered.  The  species  consist  of  only 
1  or  2  populations  each  and  1  to 
approximately  10  known  individual 
plants.  They  are  threatened  by  habitat 
degradation  and  damage  to  plants  by 
feral  or  domestic  animals  and  by 
competition  fi-om  ahen  plants.  Small 
population  size  and  limited  distribution 
make  these  species  particularly 
vulnerable  to  reduced  reproductive 
vigor  and/or  extinction  from  stochastic 
events.  Because  these  three  species  are 
in  danger  of  extinction  throughout  all  or 
a  significant  portion  of  their  ranges,  they 
fit  the  definition  of  endangered  as 
defined  in  the  Act. 

CriticbLi  habitat  is  not  being  designated 
for  the  three  species  included  in  this 
rule  for  reasons  discussed  in  the 
"Critical  Habitat"  section  of  this  final 
rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  ma.\imum 
extent  prudent  and  determinable,  the 
Secretary  propose  critical  habitat  at  the 
time  the  species  is  proposed  to  be 
endangered.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presenUy  prudent  for  these  species.  All 
three  species  have  extremely  low  total 
populations  and  face  anthropogenic 
threats.  The  listing  of  these  species  as 
endangered  pubUcizes  the  rarity  of  the 
plants  and,  thus,  can  make  the  species 
attractive  to  researchers,  curiosity 
seekers,  or  collectors  of  rare  plants.  The 
publication  of  precise  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register  and  local  newspapers 
as  required  in  a  designation  of  critical 
habitat  would  increase  the  species' 
vulnerability  to  take  or  vandalism  and, 
therefore,  could  contribute  to  their, 
decline  and  increase  enforcement 
problems.  Protection  of  the  species' 
habitat  will  be  addressed  through  the 
recover}'  process  and  through  the 
section  7  consultation  process.  All 
involved  parties  and  the  landowners 
have  been  notified  of  the  importance  of 
protecting  the  habitat  of  these  species. 
Two  of  the  three  species  are  found  in 
Haleakala  National  Park  where  Federal 
law  protects  all  plants  from  damage  or 
removal,  h  is  highly  unhkely  that 
Federal  activities  in  the  National  Park 
would  directly  affect  tjie  continued 
existence  of  these  two  species. 
Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for  these 


species  is  not  prudent  at  this  time    - 
because  such  designation  would 
increase  the  species'  vulnerabiUty  to 
vandalism,  collecting,  or  other  human 
activities  and  because  it  is  unhkely  to 
aid  in  the  conservation  of  the  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  under  the 
Endangered  Species  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  resuhs  in  conservation  actions  by 
Federal,  State,  and  local  agencies, 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
State  and  requires  that  recoverj'  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  fisted  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
and  with  respect  to  its  critical  habitat, 
if  any  is  being  designated.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  hkely  to 
jeopardize  the  continued  existence  of  an 
endangered  species  or  to  destroy  or 
adversely  modify  its  critical  habitat.  If  a 
Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  One  species  [Melicope  ovalis]  is 
located  only  in  Haleakala  National  Park. 
One  population  of  another  species  (Al 
balloui)  is  also  found  in  this  park.  Laws 
relating  to  national  parks  prohibit 
damage  or  removal  of  any  plants 
growing  in  the  parks.  There  are  no 
Federal  activities  that  are  known  to 
occur  within  the  present  known  habitat 
of  these  three  plant  species. 

The  Act  anci  implementing 
regulations  found  at  50  CFR  17.61, 
17«2,  and  17.63  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respect  to  the  three  Melicope 
species  fisted  as  endangered  by  this 
rule,  all  prohibitions  of  section  9(a)(2)  of 
the  Act,  implemented  by  50  CFR  17.61, 
would  apply.  These  prohibitions,  in 
part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export  such  species 
to/from  the  United  States;  transport 


such  species  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity;  sell  or  offer  for  sale  such 
species  in  interstate  or  foreign 
commerce;  remove  and  reduce  to 
possession  such  species  from  areas 
imder  Federal  jurisdiction;  maliciously 
damage  or  destroy  any  such  species  on 
any  area  under  Federal  jurisdiction;  or 
remove,  cut,  dig  up,  damage,  or  destroy 
any  such  species  on  any  other  area  in  ' 
knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  State  conser\'ation 
agencies.  Section  10  of  the  Act  and  50 
CFR  17.62  provide  for  the  issuance  of 
permits  under  certain  circumstances  to 
carry  out  activities  involving 
endangered  plants  that  are  otherwise 
prohibited  by  section  9. 

It  is  the  pohcy  of  the  Service  (59  FR 
34272)  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  would  or 
would  not  be  likely  to  constitute  a 
violation  of  section  9  of  the  Act.  Such 
information  is  intended  to  clarify  tije 
potential  impacts  of  a  species'  fistinf  on 
proposed  and  ongoing  activities  within 
the  species'  range.  Two  of  the  species 
occur  on  National  Park  Service  lands. 
Collection,  damage  or  destruction  of 
these  species  on  Federal  lands  is 
prohibited  without  a  Federal 
endangered  species  permit.  Such 
activities  on  non-Federal  lands  would 
constitute  a  violation  of  section  9  if 
conducted  in  knowing  violation  of 
Hawaii  State  law  or  regulations  or  in 
violation  of  a  State  criminal  trespass  law 
(see  Hawaii  State  Law  section  below). 
The  Service  is  not  aware  of  any  trade  in 
these  species  or  of  any  activities 
currently  being  conducted  by  the  public 
that  will  be  affected  by  this  fisting  and 
result  in  a  violation  of  section  9. 
Requests  for  copies  of  the  regulations 
concerning  listed  plants  and  general 
inquiries  regarding  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Ser\-ice,  Ecological 
Services,  Endangered  Species  Permits. 
911  N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181  (503/231-2063;  FAX  503/ 
231-6243).  Questions  regarding  whether 
specific  activities  will  constitute  a 
violation  of  section  9  should  be  directed 
to  the  Field  Supervisor  of  the  Service's 
Pacific  Islands  Office  (sen  ADDRESSES 
section). 

Hawaii  State  Law 

Federal  fisting  will  automatically 
invoke  fisting  under  the  State's 
endangered  species  legislation.  Hawaii's 
Endangered  Species  Act  states.  "Any 
species  of  aquatic  life,  wildlife,  or  land 
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plant  that  has  been  determined  to  be  an 
endangered  species  pursuant  to  the 
(Federal)  Endangered  Species  Act  shall 
be  deemed  to  be  an  endangered  species 
under  the  provisions  of  this  chapter 
•  •  *"  (HRS.  sect.  195l>-4(a)).  The 
State  law  prohibits  cutting,  collecting, 
uprooting,  destroying,  injuring,  or 
possessing  any  listed  species  of  plant,  or 
attempting  to  engage  in  any  such 
conduct.  State  law  also  encourages 
conservation  by  State  agencies.  Laws 
relating  to  the  conservation  of  biological 
resources  allow  for  the  acquisition  of 
land  as  well  as  the  development  and 
implementation  of  programs  concerning 
the  conservation  of  biological  resources 
(HRS,  sect.  195D-5(a)). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  Enviromnental 
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PoHcy  Act  <  f  1969,  need  not  be 
prepared  in^connection  with  regulations 
adopted  pufsuant  to  section  4(a)  of  the 
Endangered!  Species  Act  of  1973,  as 
amended.  i\  notice  outlining  the 
Service's  reasons  for  this  determination 
was  publisb  ed  in  the  Federal  Register 
on  October  55, 1983  (48  FR  49244). 

References  i^ited 

A  comple  :e  list  of  all  references  cited 
herein,  as  wi  ell  as  others,  is  available 
upon  request  from  the  Pacific  Islands 
Office,  see  ADDRESSES  above. 

Author        I 

The  auth4rs  of  this  rule  are  Marie  M. 
Bruegmann'and  Zella  E.  Ellshoff,  Pacific 
Islands  Office,  U.S.  Fish  and  Wildhfe 
Service.  30d  Ala  Moana  Boulevard. 
Room  6307;  P.O.  Box  50167,  Honolulu. 
Hawaii  968$0  (808/541-2749). 

List  of  Subj(  cts  in  50  CFR  Part  17 

Endanger  id  and  threatened  species. 
Exports,  Imports,  Reporting  and 


Species 


Scientific  name 


Common  name 


l-listoric  ra  ige 


Flcwerinq  Plants 


MeHcope  i'Pelea)         Alani u.SA  (HI) 

adscendens. 

•  •  .  ■ 

Melicope  {"Pelea)         Alani U.S.A.  (HI) 

baMoui.  V 

/ 

Meticope  (=P0tea)         Alani U.S.A.  (HI) 

ovalis. 


Rutaceae 


Rutaceae E 


Rutaceae 


Dated:  November  8. 1994. 
MollieH.BcatUe. 
Director,  Fish  and  Wildlife  Service. 
(FR  Doc  94-29729  Filed  12-2-94;  8:45  am) 
aiLUNO  CODE  4310-S«-P 


recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PAFTT  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625. 100  Stat  3500;  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  FLOWERING  PLANTS,  to 
the  List  of  Endangered  and  Threatened 
Plants  to  read  as  follows: 

§  17.12    Endangered  and  threatened  plants. 

•        *        *        •        • 

(h)*   •  * 


Family 


Status     When  listed 


Critical 
habitat 


Special 
mles 


565    NA 


■     565    NA 


565    NA 


NA 


NA 


NA 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons,  an  opportunity  to  participate  in  the 
rule  mal<ing  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  300,  550,  752,  771,  831, 
and  842 

RIN  3206-AG37 

Agency  Administrative  Grievance 
System 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 


SUMMARY:  The  U.S.  Office  of  Personnel 
Management  (0PM)  is  proposing  to 
abolish  regulations  at  5  CFR  Part  771  on 
the  agency  administrative  grievance 
system  (AGS).  This  change  would 
implement  a  human  resources 
management  recommendation  under 
Vice  President  Al  Gore's  National 
Performance  Review  (NPR).  This  change 
also  would  be  consistent  with  OPM's 
initiative  under  the  NPR  to  sunset  the 
Federal  Personnel  Manual  (FPM),  which 
included  abolishing  FPM  Chapter  771 
on  the  AGS  as  of  December  31, 1993. 
DATES:  Comments  must  be  received  on 
or  before  Januarj-  4,  1995. 
ADDRESSES:  Written  comments  may  be 
sent  or  delivered  to  Marjorie  A.  Marks. 
Chief,  Family  Programs  and  Employee 
Relations  Division,  Office  of  Labor 
Relations  and  Workforce  Performance, 
U.S.  Office  of  Personnel  Management, 
Room  7412, 1900  E  Street  NW, 
Washington  D.C.  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  D.  Wahlert  (202)  606-2920. 
SUPPLEMENTARY  INFORMATION:  The 
National  Performance  Review  was 
issued  on  September  7, 1993.  Appendix 
C  to  the  NPR  is  entitled  Major 
Recommendations  Affecting 
Governmental  Systems  and  includes  a 
number  of  recommendations  concerning 
reinvention  of  human  resources 
management.  One  recommendation, 
HRM08,  stated  that  agencies  should 
"improve  processes  and  procedures 
established  to  provide  workplace  due 
process  for  employees"  and  elaborated 
that  "lain  agencies  should  establish 


alternative  dispute  resolution  methods 
and  options  for  informal  disposition  of 
employment  disputes."  Among  other 
things,  the  recommendation  specifies 
that  "Itlhe  Director  of  the  Office  of 
Personnel  Management  (OPM)  should 
eliminate  by  December  1994,  all 
regulations  governing  internal  agency 
grievance  and  appeal  procedures,  thus 
freeing  agencies  to  tailor  ADR  lor 
alternative  dispute  resolution! 
techniques  to  various  situations. ". 

The  proposed  abolishment  of  the  AGS 
regulations  does  not  preclude  agencies 
from  continuing  their  AGS  procedures 
established  under  Part  771  to  resolve 
workplace  disputes.  It  merely  means 
that  the  mandatory  requirement  for  such 
procedures  would  cease  to  exist.  Thus, 
agencies  would  be  free  to  continue  their 
AGS  procedures,  modify  them,  or 
eliminate  them  depending  on  the  needs 
of  their  organizations.  As  suggested  by 
the  NPR.  agencies  could  take  the 
opportunity  to  use  ADR  techniques  in 
helping  resolve  disputes  in  the 
workplace.  Tried  and  proven  techniques 
such  as  mediation  and  facilitation,  to 
name  only  two  of  many  possibilities, 
may  be  used  in  this  regard.  In  addition, 
elimination  of  the  restrictions  contained 
in  the  current  regulations  aflfords 
agencies  even  more  flexibility  to  design 
and  operate  appropriate  workplace 
dispute  resolution  procedures.  OPM's 
Office  of  Labor  Relations  and  Workforce 
Performance  will  be  available  upon 
request  to  assist  agencies  in  exercising 
their  new  flexibility  in  this  important 
area  of  human  resources  management. 
In  this  role,  OPM  endorses  and  is 
guided  by  the  NPR  which  states  that 
"Iwlorkplace  problems  which  are  not 
resolved  in  a  timely  and  sensitive  way 
impair  productivity  and  morale  and 
impede  mission  accomplishment." 

Conforming  Amendments 

OPM  also  proposes  to  delete 
references  to  Part  771  as  they  appear 
elsewhere  in  title  5  of  the  Code  of 
Federal  Regulations.  In  those  cases,  the 
languages  would  be  modified  to  refer 
generic-ally  to  "administrative" 
grievances  or  grievance  systems  to 
refiect  the  fact  that  agencies  may  have 
administrative  grievance  systems  even 
"though  they  would  no  longer 
technically  be  established  under  Part 
771,  i.e.,  5  CFR  300.104(c)(2),  550.803. 
752.203(0,  831.204(e)(2),  and 
842.106(e)(2).  Likewise,  other  current 


references  to  "administrative" 
grievances  in  title  5  (and  not  also 
referring  to  Part  771)  would  remain 
unchanged,  i.e.,  5  CFR  511.607(a)(1)  and 
550.804(b)(1). 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  applies  only  to  Federal 
employees. 

List  of  Subjects 

.5  CFR  Part  300 

Freedom  of  information,  Government 
employees.  Reporting  and 
recordkeeping  requirements.  Selective 
Service  System. 

.5  CFH  Part  550 

Administrative  practice  and 
procedure.  Claims,  Government 
employees,  VVage.s. 

5  CFR  Part  752 

Administrative  practice  and 
procedure.  Government  employees. 

5  CFR  Part  771 

Administrative  practice  and 
procedure.  Government  employees. 

5  CFR  Part  831 

Administrative  practice  and 
procedure.  Alimony,  Claims,  Disability 
benefits,  Firefighters,  Government 
employees.  Income  taxes, 
Intei^ovemmental  relations,  Law 
enforcement  officers,  Pensions, 
Reporting  and  recordkeeping 
requirements.  Retirement. 

5  CFR  Part  842 

Air  traffic  controllers.  Alimony. 
Firefighters,  Government  employees. 
Law  enforcement  officers.  Pensions, 
Retirement. 

U.S.  Office  of  Personnel  Management. 

Jamea  B.  King, 

Director. 

Accordingly,  OPM  proposes  to  amend 
title  5  of  the  Code  of  Federal 
Regulations  as  follows: 
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PART  SOO-EMPLOYMENT  (GENERAL)    $752,203    ( rocedures 


1.  The  Authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552,  3301.  and  3302: 
E.0. 10577. 3  CyR  1954-1958  Comp..  page 
218.  unless  otherwise  noted. 

Sees.  300.101  through  300.104  also  issued 
under  5  U.S.C  7201. 7204.  and  7701;  E.O. 
11478.  3  CFR  1966-1970  Comp..  page  803. 

Se6s.  300.401  through  300.408  also  issued 
unde)  5  U.S.C.  1302(c).  2301,  and  2302. 

S^s.  300.501  through  300.507  also  issued 
under  5  U.S.C  1103(a)(5). 

Sec.  300.603  also  issued  under  5  U.S.C. 
1104. 

2.  In  §  300.104.  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§  300.1 04   Appeals,  grievances  and 
complaints. 

•  •        •        *        • 

(2)  Except  as  provided  in  paragraph 
(c)(1)  of  this  section,  an  employee  may 
file  a  grievance  with  an  agency  when  he 
or  she  believes  that  an  employment 
practice  which  was  applied  to  him  or 
her  and  which  is  administered  or 
required  by  the  agency  violates  a  basic 
requirement  in  §  300.103.  The  grievance 
shall  be  filed  and  processed  under  an 
agency  grievance  system,  if  applicable, 
or  a  n^otiated  grievance  system  as 
applicable. 

PART  550— PAY  ADMINISTRATION 
(GENERAL) 

Subpart  H— Back  Pay 

3.  The  authority  citation  for  subpart  H 
of  part  550  continues  to  read  as  follows: 

Authority:  5  U.S.C  5596(c);  Pub.  L  100- 
202. 

4.  In  section  550.803.  the  definition  of 
"grievance"  is  revised  to  read  as 
follows: 

$550,803    Oefinhtons 

•  •        *         *        * 

Grievance  has  the  meaning  given  that 
term  in  section  7103(a)(9)  of  title  5. 
United  States  Code,  and  (with  respect  to 
members  of  the  Foreign  Service)  in 
.section  1101  of  the  Foreign  Service  Act 
of  1980  (22  U.S.C.  4131).  Such  a 
grievance  includes  a  grievance 
processed  undej  an  agency 
administrative  grievance  system,  if 
applicable. 


PART  752— ADVERSE  ACTIONS 

5.  The  authority  citation  for  part  752 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7504.  7514.  and  7543. 

6.  In  section  752.203,  paragraph  (0  is 
revised  to  read  as  follows: 


(0  Grieve  nces.  The  employee  may  file 
a  grievance  through  an  agency 
administrai  ive  grievance  system  (if 
applicable)  or,  if  the  suspension  falls 
within  the  f:overage  of  an  applicable 
negotiated  grievance  procedure,  an 
employee  in  an  exclusive  bargaining 
unit  may  fue  a  grievance  only  under 
that  proceoure.  Sections  7114(a)(5)  and 
7121(b)(3)  of  title  5  U.S.C.  and  the 
terms  of  ani'  collective  bargaining 
agreement,  jovem  representation  for 
employees  n  an  exclusive  bargaining 
unit  who  gi  ieve  a  suspension  under  this 
subpart  thr  jugh  the  negotiated 
grievance  f  rocedure. 


PART  771- -AGENCY 
ADMINISTI  lATIVE  GRIEVANCE 
SYSTEM  [f  amoved] 


7.  Part  7ll 
through  77  , 


,  consisting  of  §§  771.101 
.205,  is  removed. 


PART  831-  -RETIREMENT 

8.  The  authority  citation  for  part  831 
continues  to  read  as  follows: 

Authorityi  5  U.S.C.  8347:  §831.102  also 
issued  undei  5  U.S.C  8334;  §  831.106  also 
issued  undei  5  U.S.C  552a:  §831.108  also 
issued  unde  5  U.S.C  8336(d)(2); 
§831. 201(b)  B)  also  issued  under  5  U.S.C 
7701(b)(2):  S  831.204  also  issued  under 
section  7201  m)(2)  of  the  Omnibus  Budget 
Reconciliatii  n  Act  of  1990,  Pub.  L.  105-508. 
104  Stat.  131 8-339;  §831.303  also  issued 
under  5  U.S.  Z.  8334(d)(2):  §831.502  also 
issued  undei  5  U.S.C.  8337;  §831.502  also 
issued  undei  section  1(3).  E.O.  11228,  3  CFR 
1964-1965  C  omp.;  §831.663  also  issued 
under  5  U.S.  Z.  8339(i)  and  (k)(2);  §§  831.664 
also  issued  Under  section  11004(c)(2)  of  the 
Omnibus  Buidget  Reconciliation  Act  of  1993. 
Pub.  L.  103-fe6;  §831.682  also  issued  under 
section  201(1)  of  the  Federal  Employees 
Benefits  Im{arovement  Act  of  1986.  Pub.  L. 
99-251. 100  Stat.  23;  subpart  S  also  issued 
under  5  U.S. ::.  8345(k);  subpart  V  also  issued 
under  5  U.S.  Z.  8343a  and  section  6001  of  the 
Omnibus  Bu  Iget  Reconciliation  Act  of  1987, 
Pub.  L.  100-  203. 101  Stat  1330-275; 
§  831.2203  a  so  issued  under  section 
7001(a)(4)  o!  the  Omnibus  Budget 
Reconciliatii  n  Act  of  Pub.  L  101-508;  104 
Slat.  1388-3  t8. 


9.1n§ 
revised  to 


8^ 


204.  paragraph  (e)(2)  is 
I  ead  as  follows: 


§  831 .204    iiectlons  of  retlrment  coverage 
under  the  P  irtabillty  of  Benefits  for 
Nonappropi  ated  Fund  Empkraees  Act  of 
1990. 


(e)*  • 

(2)  The  procedures  must  not  allow 
review  unqer  any  employee  grievance 
procedure^  including  those  established 


by  chapter  71  of  title  5,  United  States 
Code. 


PART  842— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEMS-BASIC 
ANNUITY 

10.  The  authority  citation  for  part  842 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8461(g);  Sections 
842.104  and  842.106  also  issued  under  5 
U.S.C  8461(n);  §  842.105  also  issued  under  5 
U.S.C.  8402(c)(1)  and  the  7701(b)(2): 
§842.106  also  issued  under  sec.  7202(m)(2) 
of  the  Omnibus  Budget  Reconciliation  Act  of 
1990.  Pub.  L.  101-508.  and  5  U.S.C 
8402(c)(1):  Sections  842.604  and  842.611  also 
issued  under  5  U.S.C.  8417;  Section  842.607 
also  issued  under  5  U.S.C.  8416  and  8417; 
section  842.614  also  issued  under  5  U.S.C 
8419;  section  842.615  also  issued  under  5 
U.S.C.  8418;  §842.703  also  issued  under  sec. 
7001(a)(4)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Pub.  L.  101-508; 
section  842.707  also  issued  under  section 
6001  of  the  Omnibus  Budget  Reconciliation 
Act  of  1987.  Pub.  L.  100-203;  section  842.708 
also  issued  under  section  4005  of  the 
Omnibus  Budget  Reconciliation  Act  of  1989. 
Pub.  L.  101-239  and  section  7001  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990, 
Pub.  L.  101-508;  subpart  H  also  issued  under 
5  U.S.C  1104. 

11.  In  §842.106.  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

§  842.1 06    Elections  of  retiren>ent  coverage 
under  the  Portability  of  Benefits  for 
Nonappropriated  Fund  Employees  Act  of 
1990. 

*  »        •        •        » 

(e)*  •  * 

(2)  The  procedures  must  not  allow 
review  under  any  employee  grievance 
procedures,  including  those  established 
by  chapter  71  of  title  5,  United  States 
Code. 

*  •        •  •      •        • 

IFR  Doc.  94-29828  Filed  12-2-94;  8:45  am| 
BILUNG  COOE  (325-01-11 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12CFRPart509 
[No.94-25q 
RIN  1550-AA80 

Rules  of  Practice  and  Procedure  in 
Adjudicatory  Proceedings 

agency:  Office  of  Thrift  Supervision. 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  OfTice  of  Thrift 
Supervision  (OTS)  is  proposing  an 
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amendment  to  its  Rules  of  Practice  and 
Procedure  in  Adjudicatory  Proceedings. 
The  proposal  is  intended  to  clarify  that 
provisions  relating  to  ex  parte 
communications  conform  to  the 
requirements  of  the  Administrative 
Procedure  Act  (APA).  In  particular,  the 
proposed  amendment  would  clarify  that 
the  ex  parte  provisions  do  not  apply  to 
intra-agency  communications,  which 
are  governed  by  a  separate  provision  of 
the  APA. 

DATES:  Comments  must  be  received  by 
January  4, 1995. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Director,  Information 
Services  Division.  Office  of  Thrift 
Super\'ision.  1700  G  Street,  NVV., 
Washington,  DC  20552.  Attention: 
Docket  No.  94-252.  These  submissions 
may  be  hand  delivered  to  1700  G  Street. 
NW..  firom  9:00  a.m.  to  5:00  p.m.  on 
business  days;  they  may  be  sent  by 
facsimile  transmission  to  FAX  number 
(202)  906-7755.  Comments  will  be 
available  for  inspection  at  1700  G  Street. 
NW..  from  1:00  p.m.  until  4:00  p.m..  on 
business  days.  Visitors  will  be  escorted 
to  and  from  the  Public  Reference  Room 
at  established  intervals. 
FOR  FURTHER  INFORMATION  CONTACT:  Eliot 
Goldstein,  Senior  Enforcement  Counsel. 
Division  of  Enforcement.  Chief 
Counsel's  Office  (2027906-7162);  or 
Karen  Osterloh.  Counsel.  Banking  and 
Finance.  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office  (202/ 
906-6639),  Office  of  Thrift  Supervision. 
1700  G  Street.  NW.,  Washington.  DC 
20552. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  August,  1991,  the  Office  of  Thrift 
Supervision  (OTS),  the  Comptroller  of 
the  Currency  (OCC),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board  of  Governors),  the 
Federal  Deposit  Insurance  Corporation 
(FDIC).  and  the  National  Credit  Union 
Administration  (NCUA)  adopted 
Uniform  Rules  of  Practice  and 
Procedure  for  agency  adjudicatory 
proceedings.  (OTS,  56  FR  38302,  Aug. 
12. 1991;  OCC.  56  FR  38024,  Aug.  9, 
1991;  Board  of  Governors,  56  FR  38048. 
Aug.  9. 1991:  FDIC,  56  FR  37968.  Aug. 
9. 1991:  and  NCUA.  56  FR  37762.  Aug. 
8, 1991).  The  OTS  codified  these 
uniform  rules  in  its  Rules  of  Practice 
and  Procedure  in  Adjudicatory 
Proceedings  at  12  CFR  Part  509,  Subpart 

In  this  Notice,  the  OTS  is  proposing 
to  amend  one  aspect  of  its  rules  relating 
to  ex  parte  communications  to  clarify 
that  the  rules  parallel  the  requirements 
of  the  Administrative  Procedure  Act 


(APA).  The  other  banking  agencies  are 
issuing  identical  proposals. 

Currently.  §  509.9  prohibits  "a  party, 
his  or  her  counsel,  or  another  interested 
person"  from  making  an  ex  parte 
communication  to  the  Director  or  other 
decisional  official  concerning  the  merits 
of  an  adjudicatory  proceeding.  When 
the  uniform  rules  were  proposed  and 
adopted  in  1991,  the  joint  notice  of 
proposed  rulemaking  (56  FR  27790. 
27793.  June  17, 1991)  explained  that  the 
proposed  rule  regarding  ex  parte 
communications  "adopts  the  rules  and 
procedures  set  forth  in  the  APA 
regarding  ex  parte  communications." 
There  was  no  intention  at  that  time  to 
impose  a  rule  more  restrictive  than  that 
imposed  by  the  APA. 

The  APA  contains  two  provisions 
relating  to  communications  with  agency 
decision-makers.  The  APA's  ex  parte 
communication  provision  restricts 
communications  between  "interested 
personls]  outside  the  agency"'  and  the 
agency  head,  the  administrative  law 
judge  (ALJ).  or  the  agency  decisional 
employees.  5  U.S.C.  557(d)  (emphasis 
added),  /nfro-agency  communications 
are  governed  by  the  APA's  separation  of 
functions  provision,  5  U.S.C.  5S4(d). 
That  section  prohibits  investigative  or 
prosecutorial  personnel  at  an  agency 
from  "participatlingj  or  advis|ing|  in  the 
decision,  recommended  decision,  or 
agency  review"  of  an  adjudicatory 
matter  pursuant  to  section  557  of  the 
APA  except  as  witness  or  counsel.  The 
same  separation  of  function  provision 
provides  that  the  ALJ  in  an  adjudicatory 
matter  may  not  consult  any  party  on  a 
fiact  in  issue  ujiless  the  other  parties 
have  an  opportunity  to  participate.  5 
U.S.C.  554(d)(1).  The  separaUon  of 
functions  provision  does  not  prohibit 
agency  investigatory  or  prosecutorial 
staff  from  seeking  the  amendment  of  a 
notice  or  the  settlement  or  termination 
of  a  proceeding. 

The  rule  as  proposed  and  adopted  in 
1991,  however,  neglected  to  mention  the 
separation  of  functions  concept 
explicitly,  and  appeared  to  apply  the  ex 
parte  communication  prohibition  to  all 
communications  concerning  the  merits 
of  an  adjudicatory  proceeding  between 
the  Director,  ALJ  or  decisional 
personnel  on  the  one  hand,  and  any 
"party,  his  or  her  counsel,  or  another 
person  interested  in  the  proceeding"  on 
the  other.  The  OTS  and  the  other 
banking  agencies  do  not  interpret  this 
provision  as  limiting  agency 
enforcement  staffs  ability  to  seek 
approval  of  amendments  to  or 
terminations  of  existing  enforcement 
actions.  As  drafted,  however,  the 
provision  could  be  misinterpreted  to 
expand  the  ex  parte  communication 


prohibition  beyond  the  sc.(pe  of  the 
APA.  The  OTS  and  the  other  banking 
agencies  did  not  intend  this  result. 

The  proposed  amendment  clarifies 
that  the  regulation  is  intended  to 
conform  to  the  provisions  of  the  APA  by 
limiting  the  prohibition  on  ex  parte 
communications  to  communications  to 
or  from  "interested  persons  outside  the 
agency."  5  U.S.C  557(d),  and  by 
incorporating  explicitly  the  APA's 
separation  of  functions  provisions,  5 
U.S.C.  554(d).  This  approach  is  also 
consistent  with  the  most  recent  Model 
Adjudication  Rules  prepared  by  the 
Administrative  Conference  of  the 
United  States. 

II.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OTS 
hereby  certifies  that  this  notice  of 
"  proposed  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

The  proposed  rule  makes  a  minor 
amendment  to  a  rule  of  practice  already 
in  place,  and  affects  intra-agency 
procedure  exclusively.  Thus,  it  should 
not  result  in  additional  burden  for 
regulated  institutions.  The  purpose  of 
the  revised  regulation  is  to  conform  the 
provisions  of  the  regulation  to  those 
imposed  by  statute. 

III.  Executive  Order  12866 

The  OTS  has  determined  that  this 
notice  of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866. 

List  of  Subjects  in  12  CFR  Part  509 

Administrative  practice  and 
procedures.  Penalties. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Thrift 
Supervision  hereby  proposes  to  amend 
part  509,  chapter  V,  title  12.  Code  of 
Federal  Regulations  as  set  forth  below: 

SUBCHAf>TER  A-Of)GAN1ZAT10N  AND 
PfKX^EDURES 

PART  509— RULES  OF  PRACTICE  AND 
PROCEDURE  IN  ADJUDICATORY 
PROCEEDINGS 

1.  The  authority  citation  for  part  509 
continues  to  read  as  follows: 

Authority:  5  U.S.C  556: 12  U..<>.C  1464. 
1467. 1467a.  1813;  15  U.S.C  78/. 

2.  Section  509.9  is  amended  by 
revising  paragraphs  (a)  and  (b)  and  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 
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f  509.9    Ex  parte  communications. 

(a)  Definition.  (1)  Ex  parte 
communication  means  any  material  oral 
or  written  communication  relevant  to 
the  merits  of  an  adjudicatory  proceeding 
that  was  neither  on  the  record  nor  on 
reasonable  prior  notice  to  all  parties  that 
takes  place  between: 

(i)  An  interested  person  outside  the 
Office  (including  such  person's 
counsel);  and 

(ii)  The  administrative  law  judge 
handling  that  proceeding,  the  Director, 
or  a  decisional  employee. 

(2)  Exception.  A  request  for  status  of 
the  proceeding  does  not  constitute  an  ex 
parte  communication. 

(b)  Prckibition  of  ex  parte 
communications.  From  tha-time  the 
notice  is  issued  by  thepirector  until  the 
date  that  tha  ^jjycwti^ccnoc  its  Hnal 
decision  pursuant  to  §  509.40(c): 

(1)  No  interested  person  outside  the 
Offlce  shall  make  or  knowingly  cause  to 
be  made  an  ex  parte  communication  to 
the  Director,  the  administrative  law 
judge,  or  a  decisional  employee;  and 

(2)  The  Director,  administrative  law 
judge,  or  decisional  employee  shall  not 
make  or  knowingly  cause  to  be  made  to 
any  interested  person  outside  the  Office 
any  ex  por/e  communication. 

•        •        •        •        • 

(e)  Separation  of  functions.  Except  to 
the  extent  required  for  the  disposition  of 
ex  parte  matters  as  authorized  by  law, 
the  administrative  law  judge  may  not 
consuh  a  person  or  party  on  any  matter 
relevant  to  the  merits  of  the 
adjudication,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
An  employee  or  agent  engaged  in  the 
performance  of  investigative  or 
prosecuting  functions  for  the  Office  in  a 
case  may  not,  in  that  or  a  factually 
related  case,  participate  or  advise  in  the 
decision,  recommended  decision,  or 
agency  review  of  the  recommended 
decision  under  section  509.40  of  this 
Part,  except  as  witness  or  counsel  in 
public  proceedings. 

Dated:  November  18, 1994. 

By  the  Office  of  Thrift  Super\ision. 
lonathan  Fiechter, 
Acting  Director. 

|FR  Doc.  94-29762  Filed  12-2-94;  «:45  am] 
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12  CFR  Part  563 

[No.  94-245] 
RIN  1550-AA72 

Capital  Distributions 

agency:  Office  of  Thrift  Supervision, 
Treasury. 


ACTION:  Motice  of  proposed  rulemaking. 


SUMMAR  r:  The  Office  of  Thrift 
Supervi  jion  (OTS)  proposes  to  amend 
its  capitpl  distributions  regulation  to 
confornl  to  the  system  of  prompt 
correcti  re  action  (PCA)  established  by 
the  Fedi  ral  Deposit  Insurance 
Corpora  ion  Improvement  Act  of  1991 
(FDICIj^  )  and  by  implementing 
regulatii  >ns  adopted  by  the  OTS  and  the 
other  fe  leral  banking  agencies.  The 
propose  i  regulation  incorporates  the 
PCA  de  inition  of  capital  distributions. 
Under  t  le  proposal,  a  savings 
associat  on  that  is  not  held  by  a  savings 
and  loai  i  holding  company  and  that  has 
a  comp*  site  CAMEL  rating  of  "1"  or  "2" 
need  nc  ;  notify  the  OTS  before  making 
a  capita  distribution.  Other  savings 
associat  ons  that  will  remain  at  least 
adequat  sly  capitalized  after  making  a 
capital  distribution  would  be  required 
to  provuie  notice  to  the  OTS. 
"Troub  3d"  associations  and 
underca  litalized  associations  may  make 
capital  (  istributions  only  by  filing  an 
applical  ion  and  receiving  OTS  approval. 
Such  ap  plications  may  be  approved 
only  un  ler  certain  limited  conditions. 

The  p  -oposed  regulation  defines 
"troubU  d  condition"  as  a  function  of  a 
savings  association's  composite 
examination  rating,  its  capital 
conditic  n,  or  on  the  basis  of  supervisory 
directiv  ss  issued,  or  "troubled 
conditi(  n"  designation  made,  by  the 
OTS. 

DATES:  I  ^mments  must  be  received  on 
orbefoi  i  February  3, 1995. 
ADDRESi  ES:  Send  comments  to  Director, 
Informa  ion  Services  Division,  Office  of 
Thrift  S  ipervision,  1700  G  Street,  NW.. 
Washin  ton,  DC  20552,  Attention 
Docket   Jo.  94-245.  These  submissions 
may  be  land  delivered  to  1700  G  Street, 
NW.  fro  Ti  9:00  A.M.  to  5:00  P.M.  on 
busines  days;  they  may  be  sent  by 
facsimi  }  transmission  to  FAX  Number 
(202)  9C  f>-7755.  Submissions  must  be 
received  by  5:00  P.M.  on  the  day  they 
are  due  n  order  to  be  considered  by  the 
OTS.  La  :e-filed,  misaddressed  or 
misiden  ^ified  submissions  will  not  be 
considered  in  this  rulemaking. 
Comments  will  be  available  for 
inspectttm  at  1700  G  Street.  NW.,  from 
1:00  P.M.  until  4:Q0  P.M.  on  business 
days.  Vtitors  will  be  escorted  to  and 
from  the  Public  Reading  Room  at 
establisled  intervals. 
FOR  FURTHER  INFORI«ATION  CONTACT: 
ThereseJMonahan,  Project  Manager, 
(202)  90B-5740.  Robyn  Dennis,  Program 
Manager,  (202)  90&-5751.  Supervision; 
Evelyne  Bonhomme,  Counsel  (Banking 
and  Fin;  nee),  (202)  906-7052,  Deborah 
Dakin.  I  ssistant  Chief  Counsel.  (202) 


906-6445,  Regulations  and  Legislation 
Division.  Chief  Counsel's  Office;  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  D.C.  20552. 

SUPPLEMENTARY  INFORMATION: 
L  Introduction 

The  OTS  is  proposing  today  to 
simplify  its  current  capital  distributions 
regulation  in  light  of  both  its 
implementation  of  PCA  and  the 
improved  capital  position  of  the  thrift 
industry.  The  proposal  reduces  the 
regulatory  burden  and  compliance  costs 
associated  with  capital  distributions 
and,  for  the  healthiest  savings 
associations,  removes  those  costs  and 
burden  entirely  to  the  extent  permitted 
by  statute.  Adequately  or  well 
capitalized  savings  associations  that  (1) 
are  not  held  by  savings  and  loan  holding 
companies ';  (2)  have  a  composite  rating 
of  "1"  or  "2;"  (3)  are  not  deemed  to  be 
in  "troubled  condition;"  and  (4)  will 
remain  at  least  adequately  capitalized 
after  the  proposed  capital  distribution 
are  not  required  to  provide  notice  to  the 
OTS  before  making  capital  distributions. 
Notice  is  not  required  because  these 
associations  are  in  the  two  highest 
rating  categories  and  the  rule  requires 
that  savings  associations  continue  to  be 
adequately  capitalized  after  the  capital 
distribution. 

In  1990.  the  OTS  adopted  a  capital 
distributions  regulation,  12  CFR 
563.134,  55  FR  17185  (July  2, 1990), 
designed  to  apply  a  uniform  regulatory 
approach  to  all  capital  distributions 
made  by  savings  associations,  including 
dividends,  stock  repurchases,  and  cash- 
out  mergers.  The  OTS  adopted  this  rule 
during  a  period  when  the  thrift  industry 
was  considered  generally 
undercapitalized.  The  rule  established  a 
"tiered"  approach  under  which  an 
association's  ability  to  make  capital 
distributions  varied  according  to  its 
level  of  capitalization.  Associations  that 
met  their  hilly  phased-in  capital 
requirements  had  greater  flexibility  to 
make  capital  distributions  than 
associations  that  did  not.  All 
associations  were  required  either  fo 
provide  notice  to  the  OTS  or  to  apply 
for  approval  before  making  any  capital 
distribution.  At  that  time,  thrifts  were 
under  pressure  to  increase  capital  in 
order  to  meet  rapidly  rising  standards 
and  the  regulation  was  intended  to 
restrict  capital  distributions  by 


'  Section  10(0  of  the  Home  Owners  l.oan  Act  of 
1933,  as  amended,  requires  that  every  subsidiary 
savings  association  of  a  savings  and  loan  holding 
company  give  the  Director  of  the  OTS  no  less  than 
30  days  advance  notice  of  the  proposed  declaration 
by  its  directors  of  any  dividend  on  its  guaranty, 
permanent,  or  other  nonwithdrawable  stock.  See  12 
II.S.C  1467a(f). 
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associations  that  were  not  expected  to 
meet  the  FIRREA  capital  requirements. 

In  September  1992,  the  OTS 
promulgated  its  Prompt  Corrective 
Action  Final  Rule  (PCA  Rule).  57  FR 
44866  (September  29, 1992).  The  PCA 
Rule  implemented  section  131  of 
FDICIA,^  which  created  a  new  statutory 
framework  that  applies  to  all  insured 
de{)ository  institutions  a  system  of 
supervisory  actions  indexed  to  capital 
levels.  Well-capitalized  and  adequately 
capitalized  institutions  are  generally  not 
subject  to  PCA  restrictions;  3  institutions 
falling  into  the  undercapitalized, 
significantly  imdercapitalized,  and 
critically  undercapitalized  categories  are 
subject  to  increasing  levels  of 
supervisory  restrictions.  Under  the  PCA 
Rule,  the  ratio  of  total  capital  to  risk- 
weighted  assets,  the  ratio  of  core  capital 
to  risk-weighted  assets,  and  the  ratio  of 
core  capital  to  total  average  assets  (the 
leverage  fatio)  *  are  used  to  determine  a 
thrift's  PCA  category. 

In  the  preamble  to  the  PCA  Rule,  the 
OTS  indicated  "that  the  permissibility 
of  capital  distributions  will  be 
determined  by  the  prompt  corrective 
action  regulations."'  Moreover,  specific 
regulatory  incentives  are  now  in  place 
to  encourage  associations  to  maintain 
high  capital  levels,  which  was  the 
original  goal  of  the  capital  distributions 
regulation.  Additionally,  the  capital  tier 
thresholds  in  the  current  regulation 
have  become  partially  obsolete  as 
associations  have  met  targets  for  the 
fully  phased-in  capital  requirements 
under  part  567. 

n.  Description  of  Proposal 

This  proposal  simplifies  the  current 
capital  distribution  regulation  by 
replacing  the  "tiered"  approach  to 
allowing  savings  associations  to  make 
capital  distributions  with  one  that 
allows  associations  to  make  only  capital 
distributions  that  would  not  cause 
capital  to  drop  below  the  level  required 
to  remain  adequately  capitalized.  The 
OTS  t>elieves  that  the  proposed  rule, 
which  is  revised  to  conform  with  the 
PCA,  is,  on  balance,  as  stringent  as  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC)  treatment  of  capital 


'Section  131  of  FDIQA  added  a  new  section  38 
to  the  Federal  Deposit  Insurance  Act.  The  provision 
is  codified  at  12  U.S.C  iBSlo.  The  OTS's 
implementing  regulations  appear  at  12  CFR  Part 
565. 

'Under  certain  circumstance*,  an  institution  may 
t)e  tvclassified  to  a  lower  capital  categorv-  or  treated 
as  if  it  were  in  a  lower  capital  category.  See  12  CFR 
565.4(c). 

'Core  capital,  which  is  defined  in  part  567  of  the 
OTS's  regulations,  is  the  thrift  capital  measure 
comparable  to  Tier  1  capital  for  Unks.  12  CFR  Part 
567. 

'See  57  FR  at  44868. 


distributions.  Each  agency  provides 
guidance  and  standards  relating  to 
limitations  on  the  amount  of  capital 
distributions  permissible  although  the 
OCC  has  another  statutorily  imposed 
standard  in  addition  to  the  PCA 
standard  and  the  OTS  does  not.*  In 
addition,  each  agency  requires  prior 
notification  if  capital  distributions 
exceed  these  standards. 

Conformity  with  PCA 

The  proposed  regulation  incorporates 
the  standards  established  in  the  PCA 
Rule  into  12  CFR  563.134  by  defining 
"capital  distributions"  to  reflect  the 
language  of  section  38(b)(2)(B). 

Pursuant  to  the  regulatory  standards 
set  forth  in  the  PCA  Rule,  a  savings 
association  is  "adequately  capitalized" 
if  it  has  a  total  risk-based  capital  ratio 
of  8.0  percent  or  greater;  a  core  risk- 
based  capital  ratio  of  4.0  percent  or 
greater;  and  a  leverage  ratio  of  4.0 
percent  or  greater  (or  of  3.0  percent  or 
greater,  if  it  was  rated  composite  1  after 
its  most  recent  examination). 

Associations  may  not  make  capital 
distributions  that  would  cause  capital  to 
drop  below  the  level  required  to  remain 
adequately  capitalized.  The  OTS 
believes  that  distinguishing  among 
savings  associations  on  this  basis,  rather 
than  the  current  multi-tiered  structure, 
is  more  appropriate  for  an  industry  that 
is  generally  not  capital  deficient. 

Notices  and  Applications 

Under  the  proposal,  a  savings 
association  may  make  a  capital 
distribution  using  one  of  three 
procedures:  (1)  without  notice  or 
application,  if  the  association  is  not 
held  by  a  savings  and  loan  holding 
company  and  received  a  composite 
rating  of  "1"  or  "2;"  (2)  by  providing 
notice  to  the  OTS  if,  after  the  capital 
distribution,  the  association  would 
remain  at  least  adequately  capitalized: 
or  (3)  by  submitting  an  application  to 
the  OTS. 

The  OTS  notes  that  the  first 
procedure — distribution  without  notice 
or  application  in  certain 
circumstances — could  permit  a  savings 
association  to  reduce  its  capital 
significantly  and  quickly  so  long  as  it 
remained  at,  or  just  above,  the 
adequately  capitalized  threshold.  OTS 
has  proposed  this  procedure  because  it 
wishes  to  allow  maximum  flexibility  to 
the  best  institutions  consistent  vfith  its 
overall  goal  of  reducing  regulatory 
burden  where  possible  and  where 
consistent  with  safety  and  soundness. 
The  OTS,  however,  specifically  solicits 
comment  on  whether  the  broad 


»See  12  U.S.C  60. 


flexibility  that  this  procedure  allows  to 
the  institutions  that  qualify  to  use  it 
poses  safety  and  soundness  concerns. 
Commenters  addressing  this  issue  are 
also  invited  to  suggest  alternative 
procedures  and/or  additional  conditions 
that  would  strike  the  appropriate 
balance  between  reducing  regulatory 
burden  and  ensuring  prompt  and 
effective  regulatory  oversight.  For 
instance,  should  notice  be  required  if 
the  dividend  will  cause  the  capital  level 
to  fall  below  "well  capitalized"  or,  as 
the  discussion  below  describes,  if  it 
exceeds  an  established  threshold 
amount? 

The  second  procedure — distribution 
upon  notice  to  OTS— would  be  available 
to  institutions  that  do  not  qualify  for  the 
first,  that  is.  to  institutions  with  a 
composite  CAMEL  rating  of  lower  than 
2  or  to  those  in  a  holding  company 
structure. 

The  third  procedure — distribution 
upon  application  to  and  approval  by  the 
OTS — is  available  in  two  circumstances: 
first,  if  under  PCA  criteria  the  applicant 
institution  is  undercapitalized  or  would 
be  undercapitalized  after  the  capital 
distribution;  second,  if  the  applicant 
institution  is  not  undercapitalized 
under  the  PCA  standards  but  is 
nonetheless  in  "troubled  condition." 

The  Prompt  Corrective  Action  statute 
and  the  OTS's  implementing  PCA  Rule 
prohibit  savings  associations  from 
declaring  any  dividend  or  making  any 
other  capital  distribution  if,  following 
the  distribution,  the  institution  would 
fall  within  any  of  the  three 
undercapitalized  categories.  A  limited 
exception  to  this  prohibition  permits  the 
OTS  to  approve  the  repurchase, 
redemption,  retirement  or  acquisition  of 
shares  or  ownership  interests  by  an 
undercapitalized  institution  in 
connection  with  the  issuance  of 
additional  shares  in  at  least  an 
equivalent  amount  if  that  distribution 
will  reduce  the  institution's  financial 
obligations  or  otherwise  improve  the 
institution's  financial  condition. 

The  OTS  proposes  to  incorporate  this 
limited  exception  into  its  capital 
distribution  rule  and  to  add  the 
requirement  that  the  distribution  be 
consistent  with  an  institution's  capital 
restoration  plan.  Thus,  with  respect  to  a 
savings  association  that  is.  or  post- 
distribution  would  be,  undercapitalized, 
the  OTS  will  approve  an  application  to 
make  a  capital  distribution  only  if  the 
distribution  meets  the  criteria  for  the 
limited  statutory  and  regulatory 
exception  described  above  and  is 
consistent  with  the  association's  capital 
restoration  plan.  When  considered  in 
the  context  of  the  capital  restoration 
plan,  the  proposed  distribution  must  be 
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consistent  with  safe  and  sound 
operation  and  must  not  hinder  the 
association  from  achieving  any 
increased  levels  of  capital  required  to 
meet  the  OTS's  capital  standards  as 
certain  statutory  "phase-in"  schedules 
take  effect.'  The  OTS  notes  that,  since 
enactment  of  the  PCA  statute,  it  has 
authorized  use  of  the  limited  exception 
principally  to  provide  incentives  to 
private  investors  in  recapitalization 
transactions  where,  at  the  conclusion  of 
the  entire  transaction,  the  institution 
was  adequately  capitalized  or  better. 

The  OTS  will  use  the  same 
application  procedure  and  will  apply 
the  same  approval  standards  with 
respect  to  savings  associations  in 
"troubled  condition."  "Troubled 
condition"  would  be  defined  in  the  rule 
to  mean  the  condition  of  any  savings 
association  that:  (1)  has  a  composite 
rating  of  4  or  5  under  the  OTS's 
examination  rating  system;  {2)  is  subject 
to  a  capital  directive,  a  cease  and  desist 
order,  a  consent  order,  a  formal  written 
agreement,  or  a  PCA  directive  relating  to 
the  safety  and  soundness  or  Hnancial 
viability  of  the  association,  unless 
otherwise  informed  in  writing  by  the 
OTS;  or  (3)  is  informed  in  writing  by  the 
OTS  that  it  has  been  designated  in 
"troubled  condition"  based  on  its 
current  financial  statements,  report  of 
examination,  or  limited  scope  review. 

The  OTS  intends  to  continue  to  use 
net  income  to  date  during  the  calendar 
year  plus  50  percent  of  surplus  capital 
above  the  adequately  capitalized  level 
as  the  general  rule  of  thumb  for 
determining  the  permissible  amount  of 
a  capital  distribution.  Under  the 
proposal,  however,  this  limit  would  no 
longer  be  prescribed  by  regulation.  The 
effect  of  its  removal  from  regulatory 
language  would  he  that  institutions  not 
in  a  holding  company  structure  with 
composite  ratings  of  1  or  2  could  make 
capital  distributions  that  exceeded  the 
limit  without  any  notice  to  the  OTS. 
The  OTS  invites  comment  on  whether  it 
would  be  preferable  to  retain  a  notice 
requirement  for  all  capital  distributions 
above  the  amount  described  by  the 
general  rule  of  thumb  regardless  of  an 
institution's  CAMEL  rating. 
Commenters  are  also  invited  to  address 
and  suggest  alternatives  to  the 
computation  that  OTS  uses  to  determine 


'Thp  statutory  authority  for  rertain  .savings 
associations  to  include  "qualifying  supervisory 
goodwill"  in  core  capital  expires  on  December  31. 
1994.  12  U.S.C.  1464(t)(3)(.M.  After  June  30,  1996. 
savings  associations  will  not  be  permitted  to 
include  in  capital  any  portion  of  their  investments 
in  and  extensions  of  credit  to  subsidiaries  engaged 
in  activities  not  permi.s.sible  for  a  nation.il  bank.  Id. 
a:  1464(f)(5)(D). 
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the  pen  lissible  amount  of  a  capital 
distribu  tion. 

Final  y,  the  proposal  would  explicitly 
reserve  he  OTS's  authority  to  prohibit 
any  cap  tal  distribution  that  it 
determines  would  constitute  an  unsafe 
or  unsound  practice. 

Commept  Solicitation 

In  addition  to  the  specific  requests  for 
commeit  that  appear  above,  the  OTS 
solicits  comment  on  all  aspects  of  the 
proposa  . 

Executi  re  Order  12866 

The  I  irector  of  the  OTS  has 
determi  led  that  this  regulation  does  not 
constiti  te  a  significant  regulatory  action 
for  purj  OSes  of  Executive  Order  12866. 

Regulat  )ry  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
.  Flexibility  Act,  the  Office 
that  this  regulation  will  not 
nificant  economic  impact  on 
substantial  number  of  small  entities, 
lation  merely  conforms  the 
istribution  regulation  to 
already  in  place  for  all 
institutfcns  as  a  result  of  PCA. 
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List  of  S  iibjects  in  12  CFR  Part  563 

Accojnting,  Advertising,  Crime, 

,  Flood  insurance.  Investments, 
and  recordkeeping 
requireitents,  Savings  associations, 
IS,  Surety  bonds. 
Accoi  lingly,  the  Office  of  Thrift 
ervifipn  hereby  proposes  to  amend 


ig< 


part  563,  subchapter  D,  chapter  V.  title 
12  of  the  Code  of  Federal  R^ulations  as 
follows: 

SUBCHAPTER  D-REGULATIONS 
APPLICABLE  TO  ALL  SAVINGS 
ASSOaATIONS 

PART  563-OPERATIONS 

1.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  375b,  1462, 1462a, 
1463,  1464, 1467a,  1468,  1817. 1828,  3806; 
42  U.S.C.  4106. 

2.  Section  563.134  is  revised  to  read 
as  follows: 

§563.134    Capital  distrtbuttons. 

(a)  Definitions.  For  purposes  of  this 
part — (1)  Capital  distribution  means: 

(i)  A  distribution  of  cash  or  other 
property  by  any  savings  association  to 
its  owners  made  on  account  of  that 
ownership,  but  not  including — 

(A)  Any  dividend  consisting  only  of 
shares  of  the  institution  or  rights  to 
purchase  such  shares;  or 

(B)  Any  amount  paid  on  the  deposits 
of  a  mutual  or  cooperative  institution 
that  the  OTS  determines  is  not  a 
distribution  for  purposes  of  this  section; 

(ii)  A  payment  by  a  savings 
association  to  repurchase,  redeem, 
retire,  or  otherwise  acquire  any  of  its 
shares  or  other  ownership  interests, 
including  any  extension  of  credit  to 
finance  an  affiliated  company's 
acquisition  of  those  shares  or  interests; 
or 

(iii)  A  transaction  that  the  OTS  or  the 
Corporation  determines,  by  order  or 
regulation,  to  be  in  substance  a 
distribution  of  capital  of  the  savings 
associations. 

(2)  Undercapitalized  association 
means  an  association  in  one  of  the  three 
undercapitalized  categories  set  forth  in 
part  565  of  this  subchapter. 

(3)  Shares  means  common  or 
preferred  stock;  or  any  options, 
warrants,  or  other  rights  for  the 
acquisition  of  such  stock.  This  term 
does  not  include  convertible  debt 
securities  prior  to  their  conversion  into 
common  or  preferred  stock  or  other 
securities  that  are  not  equity  securities 
at  the  time  of  a  capital  distribution.  The 
term  "share"  does  include: 

(i)  Convertible  securities  upon  their 
conversion  into  common  or  preferred 
stock;  and 

(ii)  Securities  structured  for  the 
purpose  of  evading  the  restrictions  on 
capital  distributions  in  this  .section. 

(4)  Troubled  condition  means  any 
savings  association  that: 

(i)  Has  a  composite  rating  of  4  or  5 
under  the  examination  rating  system; 

(ii)  Is  subject  to  a  capital  directive,  a 
cease  and  desist  order,  a  consent  order, 
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a  formal  written  agreement,  or  a  prompt 
corrective  action  directive,  relating  to 
the  safety  and  soundness  or  financial 
viability  of  the  savings  association, 
unless  otherwise  informed  in  writing  by 
the  OTS;  or 

(iii)  Is  informed  in  writing  by  the  OTS 
that  it  has  been  designated  in  troubled 
condition  based  on  the  current  financial 
statements,  report  of  examination,  or 
limited  scope  review  of  the  savings 
association. 

(b)  Capital  Distribution  Restrictions. 
(1)  An  undercapitalized  association  is 
not  authorized  to  make  any  capital 
distributions  except  in  accordance  with 
the  provisions  of  this  paragraph. 

(2)  Subject  to  the  concurrence  of  the 
Corporation,  applications  to  repurchase, 
redeem,  retire  or  otherwise  acquire 
shares  or  ownership  interests  may  be 
approved  in  the  case  of: 

(i)  An  association  operating  in 
compliance  with  an  approved  capital 
restoration  plan  under  §  565.5  of  this 
subchapter;  or 

(ii)  An  association  that  is  well  or 
adequately  capitalized  and  that  wishes 
to  make  a  capital  distribution  that 
would  result  in  the  association  being 
undercapitalized;  Provided,  that  the 
association  has  filed  with  the  OTS,  and 
obtained  approval  for,  a  capital 
restoration  plan  under  §  565.5  of  this 
subchapter. 

(3)  The  proposed  repurchase, 
redemption,  retirement  or  other 
acquisition  of  shares  or  ownership 
interests  must: 

(i)  Be  consistent  with  the  association's 
capital  restoration  plan; 

(ii)  Be  made  in  connection  with  the 
issuance  of  additional  shares  or 
obligations  of  the  institution  in  at  least 
an  equivalent  amount;  and 

(iii)  Reduce  the  financial  obligations 
or  otherwise  improve  the  association's 
financial  condition. 

(c)  Notices  and  applications.  (1) 
Notices.  A  savings  association  that: 

(i)  Is  at  least  adequately  capitalized,  as 
defined  in  part  565  of  this  subchapter; 

(ii)  Is  not  deemed  to  be  in  troubled 
condition,  as  defined  herein;  and 

(iii)  Will  remain  at  least  adequately 
capitalized  following  the  proposed 
capital  distribution  must  notify  the  OTS 
pursuant  to  §  516.3(a)  of  this  chapter  of 
its  intent  to  make  a  capital  distribution: 
Provided,  That  a  savings  association 
meeting  the  requirements  of  paragraphs 
(c)(1)  (i)  through  (iii)  of  this  section  that 
is  not  held  by  a  savings  and  loan 
holding  company  and  that  received  a 
composite  rating  of  "1"  or  "2"  is  exempt 
from  the  notice  requirement. 

(2)  Applications.  An  association  that 
proposes  to  make  a  capital  distribution 
must  submit  a  written  application  to  the 


OTS  pursuant  to  §  516.2  of  this  chapter 
if  it  is: 

(i)  An  association  that  is  deemed  to  be 
in  "troubled  condition;" 

(ii)  A  well  or  adequately  capitalized 
association  that  wishes  to  make  a  capital 
distribution  that  would  result  in  the 
association  being  undercapitalized;  or 

(iii)  An  undercapitalized  association. 

(3)  Multi-purpose  notices  or 
applications.  A  separate  notice  or 
application  for  making  a  capital 
distribution  is  not  necessary  if  a  notice 
or  application  providing  sufficient 
information  is  required  under  other  OTS 
regulations.  In  such  a  case,  the 
standards  of  this  section  shall  govern 
whether  the  capital  distribution  is 
approved  or  disapproved  or  whether, 
under  a  notice,  the  OTS  will  object  to 
the  capital  distribution.  The  association 
has  the  burden  of  stating  clearly  that  the 
notice  or  application  submitted  for  other 
purposes  is  also  serving  as  its  notice  or 
apphcation  for  purposes  of  this  section. 
Associations  may  seek  approval  or 
provide  notice  of  prospective  capital 
distributions  by  submitting  schedules  of 
such  prospective  capital  distributions  in 
accordance  with  supervisor}*  guidance 
on  such  procedures. 

(d)  Prohibition  of  otherwise  permitted 
capital  distributions.  The  OTS  may 
prohibit  any  capital  distribution 
otheru'ise  permitted  under  this  section 
upon  a  determination  that  the  making  of 
a  capital  distribution  would  constitute 
an  unsafe  or  unsound  practice.  The 
circumstances  posing  such  risk  include, 
but  are  not  limited  to.  a  capital 
distribution  by  an  adequately 
capitalized  association  whose  capital  is 
or  may  be  impaired  as  a  result  of 
substantial  losses. 

(e)  Corporate  reorganizations.  The 
limits  set  forth  in  paragraph  (c)  of  this 
section  shall  be  applicable  to  any  direct 
or  indirect  distributions  of  capital  to 
affiliates,  including  those  in  connection 
with  corporate  reorganizations. 

(0  Less  stringent  prior  provisions  or 
conditions.  The  requirements  of  this 
section  shall  supersede  the  provisions  of 
agreements  or  conditions  to  approved 
applications  controlling  an  association's 
prospective  capital  distributions  that 
were  less  stringent  than  the  restrictions 
imposed  under  this  rule. 

(g)  Afore  stringent  prior  provisions  or 
conditions.  An  association  may 
substitute  the  requirements  of  this  rule 
for  more  stringent  requirements 
imposed  upon  it  by  a  previous  wTitten 
agreement  or  application  condition  after 
obtaining  the  written  approval  of  the 
OTS. 

Dated:  November  16. 1994. 


By  the  Office  of  Thrift  Super\ision. 
Jonathan  L.  Fiechter. 
Acting  Director. 

[PR  Doc.  94-29761  Filed  12-2-94:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  Commercial  Space 
Transportation 

14  CFR  Ch.  Ill 

(Docket  Nos.  49815  (Licensing  Commercial 
Space  Launch  Activities)  and  43098 
(Financial  Responsibility  Requiremento)]; 
Notice  94-21] 

Public  Meeting;  Extension  of  Comment 
Period 

agency:  Office  of  the  Secretar>-,  Office 
of  Commercial  Space  Transportation. 
DOT. 

ACTION:  Extension  of  comment  period. 


SUMMARY:  The  Department  of 
Transportation's  Office  of  Commercial 
Space  Transportation  (OCST) 
announced  a  public  meeting  and 
solicited  comments  in  a  notice 
published  in  the  Federal  Register  on 
October  13. 1994.  The  notice  requested 
comments  from  all  interested  and/or 
affected  parties  to  assist  OCST  in 
developing  notices  of  proposed 
rulemaking  addressing  implementation 
of  regulations  governing  the  licensing  of 
commercial  space  launch  activities  and 
regarding  financial  responsibility 
requirements.  OCST  requested  that  all 
WTitten  comments  be  submitted  by 
November  14, 1994.  OCST  has  received 
requests  for  additional  time  in 
submitting  comments.  Because  of  the 
significance  of  OCST's  proposed 
rulemaking  activities.  OCST  has 
extended  the  comment  period  until 
December  16, 1994. 

DATES:  Comments  must  be  received  on 
or  before  December  16, 1994. 
ADDRESSES:  OCST  would  appreciate 
receiving  each  submission  in  triplicate 
with  an  indication  of  the  Docket 
Number  (listed  above)  to  which  it  refers. 
One  submission  may  be  used  to  address 
both  the  licensing  and  financial 
responsibility  dockets.  Submissions 
should  be  sent  to  Docket  Clerk. 
Department  of  Transportation.  400  7th 
Street  S.W..  Room  4107.  Washington, 
DC  20590.  Comments  will  be  available 
for  public  inspection  at  this  address 
ftt)m  9:00  a.m.  to  5:30  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laura  Montgomery,  Office  of  the 
General  Counsel.  (202)  366-9305. 
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IDepartment  of  Transportation,  400  7th 
Street,  SW,  Washington,  DC  20590. 

Issued  in  Washington,  DC,  November  23, 
1994. 

Frank  C.  Weaver, 

Director,  Office  of  Commercial  Space 

Transportation. 

IFR  Doc.  94-29668  Filed  12-2-94;  8:45  am] 

MLUNO  COOC  4t10-62-U 

Federal  Aviation  Administration 

14CFRPart71 

[AirspaM  Docket  No.  94-ANM-48| 

Proposed  Amendment  to  Class  E 
Airspace;  Lamar,  Colorado 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Lamar,  Colorado,  Class  E 
airspace.  This  action  would  provide 
controlled  airspace  for  a  new  instrument 
approach  procedure  at  the  Lamar 
Municipal  Airport,  Colorado.  Controlled 
airspace  extending  upward  from  700 
feet  above  ground  level  (AGL)  is  needed 
for  aircraft  executing  the  approach. 
DATES:  Comments  must  be  received  on 
or  before  December  30, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  94-ANM-48, 1601  Lind 
Avenue  S.W.,  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  ANM-536,  Federal 
Aviation  Administration,  Docket  No. 
94-ANM-48, 1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056, 
Telephone:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  f>arties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  speciHcally  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
a.spects  of  the  proposal.  Please  refer  to 
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contained 
in  light  of 
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for  examir  ation 
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when  responding, 
wishing  the  FAA  to 
receipt  of  their  comments 
must  submit  with  those 
self-addressed,  stamped 
which  the  following 
s  made:  "Comments  to 
Ijocket  No.  94-ANM-48."  The 
11  be  date/time  stamped  and 
the  commenter.  All 

received  on  or  before 
closing  date  for  comments 
coi  isidered  before  taking  action 
pro  )osed  rule.  The  proposal 

n  this  notice  may  be  changed 
;omments  received.  All 
submitted  will  be  available 

at  the  address  listed 
before  and  after  the  closing 
CG^nments.  A  report 

each  substantive  public 
FAA  personnel  concerned 
liilemaking  will  be  filed  in  the 


ih 


Availabili  y  of  NPRM's 

Any  per  ion  may  obtain  a  copy  of  this 
Notice  of  I  toposed  Rulemaking  (NPRM) 
by  submiti  ing  a  request  to  the  Federal 
Aviation  /  dministration.  System 
Managem<  nt  Branch,  ANM-530, 1601 
Lind  Aven  ue  S.W.,  Renton,  Washington 
98055—40;  6.  Communications  must 
identify  Dacket  94-ANM-48.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futi  ire  NPRM's  should  also 
request  a  c  opy  of  Advisory  Circular  No. 
11-2A,  wt  ich  describes  the  application 
procedure 

The  Propa  >al 

The  FAj  I  is  considering  an 
amendmeat  to  part  71  of  the  Federal 
Aviation  F  egulations  (14  CFR  part  71)  to 
amend  Cia  ss  E  airspace  at  Lamar, 
Colorado,  o  provide  controlled  airspace 
for  a  new  :  astrument  approach 
procedure  at  the  Lamar  Municipal 
Airport.  Qtntrolled  airspace  extending 
upward  fr(  im  700  feet  AGL  is  needed  for 
aircraft  ex(  cuting  the  approach.  The 
area  wouU  be  depicted  on  aeronautical 
charts  for  »iIot  reference. 

The  coo  dinates  for  this  airspace 
'docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
for  airspac  3  areas  extending  upward 
from  700  f  set  or  more  above  the  surface 
of  the  eartfc  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9B  dated  July 
18, 1994,  dnd  effective  September  16, 
1994,  whiah  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  ivould  be  published 
subsequen  ;ly  in  the  Order. 

The  FAi  L  has  determined  that  this 
proposed  i  egulation  only  involves  an 
establishef  body  of  technical 


regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore, — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  PR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  PR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.93,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Pamgraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ANM  CO  E5  Lamar,  CO  IRevised) 

Lamar  Municipal  Airport,  CO 

(Lat  38*04'12"  N,  long.  102"41'19"  W) 
Lamar  VORTAC 
(Lat.  38»11'50"  N.  long.  102'41'15 "  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surfoce  within  a  6.8-miie 
radius  of  the  Lamar  Municipal  Airport,  and 
within  3.1  miles  each  side  of  the  Lamar 
VORTAC  001°  radial  extending  from  the  6.8 
mile  radius  to  8.7  miles  north  of  the 
VORTAC;  that  airspace  extending  upward 
from  1 ,200  feet  above  the  surfece  beginning 
on  the  Colorado/Kansas  state  boundary  at  lat 
38''34'00"  N;  thence  along  the  Colorado/ 
Kansas  state  boundary  to  lat.  37*11'00"  N;  to 
lat  37^1-00 "  N,  long.  103'24'0<r  W;  to  lat. 


and  within  2.7  miles  each  side  of  the  241° 
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38°34  00"  N.  long.  103°24'00"  W;  thence  ^ 
point  of  beginning. 

♦         »         *         *         • 

Issued  in  Seattle,  Washington,  on, 
November  17, 1994. 

Temple  H.  Johnson,  Jr., 

Manager.  Air  Traffic  Di\ision,  Northwest 
Mountain  Region. 

(FR  Doc.  94-29816  Filed  12-2-94;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-l] 

Amendment  to  Class  E  Airspace;  North 
Bend,  Oregon 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnOfi:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  at  North 
Bend,  Oregon,  to  accommodate  a  new 
.  Standard  histniment  Approach 
Procedure  (SL\P)  at  the  North  Bend 
Municipal  Airport,  Oregon.  Controlled 
airspace  extending  upward  from  the 
surface  is  needed  for  aircraft  executing 
the  approach.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  E>ecember  30, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  94-ANM-l,  1601  Lind 
Avenue  S.W.,  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Melland.  ANM-536.  Federal  Aviation 
Administration,  Docket  No.  94-ANM-l. 
1601  Lind  Avenue  S.VV..  Renton, 
Washington,  98055-4056,  Telephone: 
(206) 227-2536. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Some  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 


aspects  of  the  proposal. 
Communications  should  identify  the 
.  airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ANM-l."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  cohtained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  address  listed  above 
both  before  and  after  the  closing  date  for 
our  comments.  A  report  summarizing 
each  substantiative  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch.  ANM-530, 1601 
Lind  Avenue  S.W..  Renton.  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A,  which 
describes  the  application  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  North  Bend. 
Oregon,  to  provide  controlled  airspace 
for  a  new  SL\P  at  the  North  Bend 
Municipal  Airport.  Controlled  airspace 
extending  upward  horn  the  surface  is 
needed  for  aircraft  executing  the 
approach.  The  area  would  t«  depicted 
on  aeronautical  charts  for  pilot 
reference. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  the  surface  of  the  earth  and  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraphs  6002 
and  6005  of  FAA  Order  7400,9B  dated 
July  18, 1994,  and  effective  September 
16, 1994,  whicMs  incorporated  by 
reference  in  14fcFR  71.1.  The  Class  E 
airspace  designahon  listed  this 


document  would  be  published 
subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  regulation — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulator)-  Flexibility  Act. 

List  ofSubiects  in  14  CFR  Part  71 

Airspace.  Incorporation  bv  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354{al. 
1510:  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389:  49  U.S.C  106(2);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994.  and  effective 
September  16. 1994,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 

ASM  OR  E2  North  Bend,  OR  [Revised] 

North  Bend  Municipal  Airport,  OR 

(Lat.  43''25'02"  N,  long.  124*14'46"  \V) 
North  Bend  VORTAC 

(Ut.  43''24'36"  N.  long.  124M0'06"  W) 
Empire.  LOM/NDB 
(Lat.  43''23'41"N.  long.  124''18"37- \V) 
Within  a  4.2-mile  radius  of  the  North  Bend 
Municipal  Airport,  and  within  1.8  miles  each 
side  of  the  North  Bend  VORTAC  044°  radial 
e.xtending  from  the  4.2-miie  radius  to  5.7 
miles  northeast  of  the  VORTAC.  and  within 
3.7  miles  each  side  of  the  North  Bend 
VORTAC  09"  radius  extending  from  the  4.2- 
mile  radius  to  7.5  miles  east  of  the  VORT.^C. 
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and  within  2.7  miles  each  side  of  the  241' 
bearing  from  the  Empire  LOM/NDB 
extenr^ing  from  the  4.2-miIe  radius  to  6.1 
miles  southwest  of  the  LOM/NDB. 


Pamgraph  600S  Ooss  E  airspace  anas 
extending  upward  fmm  700  feet  or  more 
above  the  surface  of  the  earth 


ANM  OK  E5  North  Bend,  OR  (Revised! 

North  Bend  VORTAC 
(Ut  43'*24'56"  N,  long.  124''10'06"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  wi^in  an  8-mile  radius 
of  the  North  Bend  VORTAC  from  the  142" 
radial  C\V  to  the  352"  radial,  an  within  a  14- 
mile  radius  of  the  VORTAC  from  the  352* 
radial  CVV  to  the  142*  radial,  and  within  2.7 
miles  north  of  the  North  Bend  VORTAC  268* 
radial  extending  from  the  S-mile  radius  to  11 
miles  west  of  the  VORTAC  and  within  1.8 
miles  south  and  5.7  miles  north  of  the 
-VORTAC  241*  radial  extending  from  the  8- 
mile  radius  to  14.8  miles  southwest;  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  within  a  19.2-mile  radius 
of  the  North  Bend  VORTAC  extending 
clockwise  from  the  west  edge  of  V-27  south 
of  the  VORTAC,  to  the  west  edge  of  V-287 
north  of  the  VORTAC,  and  within  2.2  miles 
southeast  and  10.1  miles  northwest  of  the 
North  Bend  VORTAC  241°  radial,  extending 
from  the  VORTAC  to  22.2  miles  southwest. 


Issued  in  Seattle.  Washington,  on 
November  15, 1994. 
Temple  H.  Johnson,  Jr., 

Manager.  Air  Traffic  Division.  Northwest 
Mountain  Region. 

|FR  Doc  94-29817  Filed  12-2-94.  8:45  am) 
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[Airspace  Docket  No.  92-ASW-34] 

Proposed  Revision  of  Class  E 
Airspace;  Hondo.  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (SNPRM): 
reopening  of  comment  period. 

SUMMARY:  This  document  revises  an 
earlier  jjroposed  airspace  rule  that 
would  have  amended  the  airspace  at 
Hondo,  TX.  That  proposal  was 
preempted  by  the  development  of  d  new 
very  high  frequency  omni-directidial 
range  (VOR)  standard  instrument 
approach  procedure  (SIAP)  to  Runway 
(RVVY)  17.  The  legal  description  of  the 
proposed  airspace  in  the  notice  of 
proposed  rulemaking  was  incomplete. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  controlled  airspace 
for  aircraft  executing  the  recently 


establisheld  VOR  RWY  17  SIAP  at 
Hondo, 

DATES:  Coinments  must  be  received  on. 
(MT  before  January  20, 1995. 
ADDRESSO:  Send  comments  on  the 
proposal  D  triplicate  to  Manager, 
System  M  magement  Branch,  Air  Traffic 
Division,  federal  Aviation 
Administ  ation  Southwest  Region, 
Docket  N« .  92-ASW-34,  Fort  Worth.  TX 
76193-05  JO. 

The  off  cdal  docket  may  be  examined 
in  the  Off  ce  of  the  Assistant  Chief 
Counsel, !  'ederal  Aviation 
Administ  ation.  Southwest  Region,  2601 
Meacham  Boulevard,  Room  663,  Fort 
Worth,  T)  [,  between  9  a.m.  and  3  p.m., 
Monday  t  trough  Friday,  except  Federal 
holidays.  \n  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch,  Afer  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  24oi  Meacham  Boulevard,  Fort 
Worth,  tH. 

FOR  FURTt|ER  INFORMATiON  CONTACT: 
Donald  J.  Day,  System  Management 
Branch,  A  ir  Traffic  Division,  Federal 
Aviation ,  Administration,  Southwest 
Region,  FOrt  Worth,  TX  76193-0530; 
telephonep  (817)  222-5593. 

SUPPLEME  fTAHY  INFORMATION: 

Conunent » Invited 

Interest  k)  parties  are  invited  to 
participat ;  in  this  proposed  rulemaking 
by  submit  ting  such  written  data,  views, 
or  argum«  nts  as  they  may  desire. 
Commentk  that  provide  the  factual  basis 
supportiri  the  views  and  suggestions 
presentee  are  particularly  helpful  in 
developir  g  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specif  cally  invited  on  the  overall 
regulator] ,  aeronautical,  economic, 
environm  mtal,  and  energy-related 
aspects  ol  the  proposal. 
Commun  cations  should  identify  the 
airspace  (  ocket  number  and  be 
submittec  in  triplicate  to  the  address 
^Jisted  unc  er  the  caption  ADDRESSES. 
Comment  jrs  wishing  the  FAA  to 
acknowle  Ige  receipt  of  their  comments 
on  this  nc  tice  must  submit,  with  those 
commenti  ,  a  self-addressed,  stamped, 
postcard  (  ontaining  the  following 
statement  "Comments  to  Airspace 
Docket  N(  I.  92-ASW-34."  The  postcard 
will  be  ds  te  and  time  stamped  and 
returned  I  o  the  commenter.  All 
communi  nations  received  on  or  before 
the  specil  ed  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposals 
containec  in  this  notice  may  be  changed 
in  the  ligl  t  of  comments  received.  All 
comment) .  submitted  will  be  available 
for  exami  lation  in  the  Office  of  the 


Assistant  Chief  Counsel,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  vnth  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  SNPRM 

Any  person  may  obtain  a  copy  of  this 
SNPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
System  Management  Branch, 
Etepartment  of  Transportation,  Fort 
Worth,  TX  76193-0530. 
Communications  must  identify  the" 
notice  number  of  this  SNPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  that  describes  the  application 
procedure. 

The  Proposal 

On  December  17, 1993.  the  FAA 
proposed  to  revise  the  Class  E  airspace 
at  Hondo,  TX  (58  FR  65948).  That  action 
proposed  to  revise  the  700  feet  ACL 
Class  E  airspace  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  recently  established  VOR  SIAP  to 
RWY  17.  The  comment  period  for  that 
action  ended  February  19, 1994.  Since 
the  issuance  of  that  Notice  of  Proposed 
Rulemaking  (NPRM),  the  FAA  has 
discovered  that  the  legal  description 
contained  in  that  proposal  did  not 
include  the  airspace  required  from  the 
airport  to  16  miles  south  of  RBN. 
Therefore,  this  SNPRM  proposes  a 
correction  to  that  legal  description. 
Since  this  change  expands  the  scope  of 
the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
an  additional  opportunity  for  public 
comment. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9B  dated  July  IS,  1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
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FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  ameijd  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510;  EO.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389:  49  U.S.C  106(b);  14  CFR 
11.69. 


$71.1    (AmwMtod) 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 
•         •         •         •         » 

ASW  TX  E5  Hondo,  TX  (Reviscdl 

Hondo  Municipal  Airport,  TX 

(Ut  29*'21'35~  N.,  long.  99»10'36 "  W.l 
Hondo  RBN 

(Lat.  29»22'24"  N..  long.  99'^(n9"  W.l 
Hondo  VOR 
(Lat.  29»21'16"  N..  long.  SQOlO'aS"  VV.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  the  Hondo  Municipal  Airport  and 
within  8  miles  west  and  4  miles  east  of  the 
180'  bearing  from  the  Hondo  RBN  extending 
from  the  airport  to  16  miles  south  of  the  RBN 
and  within  2.3  miles  each  side  of  the  352* 
radial  of  the  Hondo  VOR  extending  from  the 
6.7-mile  radius  to  6.9  miles  north  of  the 
airport 

Issued  in  Forth  Worth.  TX  on  November 
18, 1994. 

Helen  Fabian  Parke. 

Manager.  Air  Traffic  Division  Southwest 
Region. 

IFR  Doc  94-29798  Fited  12-2-94:  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ASW-17] 

Proposed  Establishment  of  Class  E 
Airspace:  La  Grange,  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnow:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (ACL),  at  Fayette  Regional  Air 
Center,  La  Grange,  TX.  The 
development  of  a  Very  High  Frequency 
Omnidirectional  Range  (VOR)/Distance 
Measuring  Equipment  (DME)  standard 
instrument  approach  procedure  (SIAP) 
to  Runway  (RWY)  16-34  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  VOR/DME  SIAP  to  RVVY  16-34  at 
Fayette  Regional  Air  Center,  La  Grange. 
Texas. 

DATES:  Comments  must  be  received  on 
or  before  January  20, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region. 
Docket  No.  94-AS\V-17.  Fort  Worth.  TX 
76193-0530.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX. 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth.  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  System  Management 
Branch.  Federal  Aviation 
Administration,  Southwest  Region. 
Forth  Worth,  TX  76193-0530; 
telephone:  (817)  222-5593. 

SUPPLEMENTARY  MFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 


environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  94-ASW-17."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  cormnents 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration.  Southwest 
Region,  2601  Meacham  Boulevard.  Fort 
Worth.  TX,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Forth  Worth,  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  that  describes  the  application 
procedure. 

The  Proposal  f 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL  at  Fayettee  Regional  Air 
Center,  La  Grange,  TX.  The 
development  of  a  Very  High  Frequency 
Omnidirectional  Range  (VOR)/Distance 
Measuring  Equipment  (DME)  SIAP  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  VOR/DME  SL\P  at 
Fayette  Regional  Air  Center.  La  Grange. 

I  A. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
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areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 
The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore— (l) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  ru^e,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 


follows: 

PART  71— (AMENDED]    , 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854;  24  FR  9565.  3  CFR.  1959- 
1963  Cbmp.,  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16. 1994,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ASW  TX  E5  U  Grange,  TX  (NewJ 

Fayette  Regional  Air  Center,  TX 
(Lat.  29''54'31 "  N..  long.  096"'56'59"  W.) 
That  airspace  extending  upward  ft«ni  700 
feet  above  the  surfece  within  a  6.4-miIe 
radius  of  Fayette  Regional  AirC«>nter. 
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Issued  n  Fort  Worth,  TX  on  November  18, 
1994 

Helen  Falian  Parke, 

MonagerJ^ir  Traffic  Division  Southwest 
Region. 

[FR  Doc.  *4-29799  Filed  12-2-94;  8:45  am) 
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14  CFR  fart  71 

[Alrspac<  Docket  No.  94-ASW-16] 

Propose  i  Establishment  of  Class  E 
Airspac4 ;  Ozona.  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  1  lotice  of  proposed  rulemaking. 


\ 


SUMMAm :  This  notice  proposes  to 
establisli  Class  E  airspace  extending 
upward  rom  700  feet  above  ground 
level  (AC  ;L)  at  Ozona  Municipal  Airport, 
Ozona.  1 X.  The  development  of  a 
Global  P  (sitioning  System  (GPS) 
standard  instrument  approach 
procedure  (SLAP)  to  Runway  (RVVY)  16 
has  madi  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  idequate  controlled  airspace  for 
Instrumert  Flight  Rules  (IFR)  operations 
at  Ozon^Municipal  Airport,  Ozona,  TX. 
DATES:  Comments  must  be  received  on 
or  before  January  20, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  h  lanagement  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Adminis  ration.  Southwest  Region, 
Docket  tp.  94-ASVV-16.  Fort  Worth.  TX 
76193-0  30. 

The  of  icial  docket  may  be  examined 
in  the  Of  ice  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Adminis  ration.  Southwest  Region,  2601 
Meachan  Boulevard,  Fort  Worth.  TX. 
between  )  a.m.  and  3  p.m.,  Monday 
through  !  riday,  except  Federal  holidays. 
An  infon  lal  docket  may  also  be 
examine<  during  normal  business  hours 
at  the  Syi  tem  Management  Branch,  Air 
Traffic  D  vision.  Federal  Aviation 
Adminisi  ration,  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX. 
FOR  FURTMER  INFORMATKM  COWTACT: 

Donald  J.iDay,  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Fort  Worth, 
TX  7619c  -0530:  telephone:  (817)  222- 
5593. 

SUPPLEMI  MTARY  INFORMATION: 

Commeni  s  Invited 

Interest  ed  parties  are  invited  to 
participal  e  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Commeni  s  that  provide  the  factual  basis 


supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be  , 

submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  vdth  tho.se 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  94-ASW-16."  The  postcard 
will  be  date  and  time  Clamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Coimsel,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch,  Department  of 
Transportation,  Fort  Worth,  TX  76193- 
0530.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  that  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace,  controlled 
airspace  extending  upward  fit)m  700 
feet  AGL.  at  Ozona  Municipal  Airport, 
Ozona,  TX.  The  development  of  a  GPS 
RWY  16  SIAP  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  GPS 
RWY  16  SIAP  at  Ozona  Municipal 
Airport,  Ozona,  TX. 
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The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 
The  FAA  has  determined  that  this 
proposed  regiilation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore— <i) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

AadMrity:  49  U.S.C  app.  1348(a).  1354(a), 
1510:  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(b);  14  CFR 
11.69. 

§71.1    [AmendecQ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B.  Airspace 
Designations  and  Reporting  Points. 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005  Class  g  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ASW  TX  E5  Ozoaa,  TX  (New] 

Ozona,  Ozona  Municipal  Airport,  TX 
(Ut.  30»44'06  •  N..  long.  101''12'10"  W.) 


That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-nule 
radius  of  Ozona  Municipal  Airport. 

•         *         •         •         * 

Issued  in  Fort  Worth.  TX  on  November  18. 
1994. 

Hekn  Fabian  Parke. 

Manager,  Air  Traffic  Division.  Southi%-est 
Region. 

IFR  Doc  94-29797  Filed  12-2-94;  8:45  ami 

MLUNG  COOE  4»10-1»^ 


t4  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-29] 

Proposed  Amendment  to  Class  E 
Airspace;  Wenatchee,  WA 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION;  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
amend  the  Wenatchee,  Washington, 
Class  E  airspace.  This  action  would 
provided  controlled  airspace  for  a  new 
instrument  approach  procedure  at  the 
Wenatchee.  Pangbom  Memorial  Airport, 
Washington.  Controlled  airspace 
extending  upward  from  700  feet  above 
ground  level  (AGL)  is  needed  for  aircraft 
executing  the  approach.  The  area  would 
be  depicted  on  aeronautical  charts  to 
provide  a  reference  for  pilots  operating 
under  Visual  Flight  Rules  (VFR). 
DATES:  Comments  must  be  received  on 
or  before  December  30, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch.  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  94-ANM-23, 1601  Land 
Avenue  SW.,  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Melland,  ANM-536,  Federal  Aviation 
Administration,  Docket  No.  94-ANM- 
23, 1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056,  Telephone: 
(206) 227-2536. 

SUPPt-EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaldng 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ANM-23."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  address  listed  above 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtaift  a  copy  of  this 
Notice  of  Proposed  Rulemaking'(NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230,  800  Independence 
Avenue.  SW..  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  is  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  Wenatchee. 
Washington,  lo  provide  controlled 
airspace  for  a  new  instrxunent  approach 
procedure  at  the  Pangbom  Memorial 
Airport.  The  area  would  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.93,  dated  July  18, 1994.  and 
effective  September  16. 1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
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The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certiHed  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference,  " 
Navigation  (air). 

The  Proposed  Amendment 

Accodingly.  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510:  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994.  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005  Claims  E  airspace  areas 
extending  upward  from  700  feat  or  more 
above  the  surface  of  the  earth 


ANM  WA  E5  Wcnatdu>e.  WA  (Revised] 

Wenatchee.  Pangborn  Memorial  .Mrport.  WA 

•(Lat.  47°23'55  'N.  long.  12Q''12'24"  VV) 
Wenatchee.  VOR-'DME 

(Ut.  47°23'58"  N.Jong.  120°12'39"W) 

That  airspace  extending  upv.ard  from  700 
feet  above  the  surface  within  4.3  miles  each 
side  of  the  299°  radial  fttjm  the  Wenatchee 
VOR/DME  to  13.4  miles  northwest  of  the 
VOR/DME  to  21  miles  southeast  of  the  VOR/ 
DME,  excluding  that  portion  within  the 
Moses  Lake.  Grant  County,  and  Quincy 
Airport,  WA.  Glass  E  airspace  areas:  that 
airspace  extending  upward  from  1,200  feet 


above  thej  surface  bounded  by  a  line 

bcginninj  at: 

Lat  47' 

To  lat.  47r36 

To  lat.  47  07 

To  lat.  47f  07 

To  the 


'00"  N,  long.  laOMS'OO"  W; 

'00"  N,  long.  119''39'30"W; 

00"  N,  long.  119''39'30"W; 

'00"  N,  long.  120'43'00"W; 

of  beginning.  Excluding  that 
portion  within  the  Moses  L,ake,  Grant 
County  Airport,  WA,  Class  E  airspace  area. 
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SUMMARt:  The  Food  and  Drug 
Adminii  tration  (FDA)  is  tentatively 
affirmin  \  that  a-amylase  enzyme 
preparal  on  derived  from  Bacillus 
stearoth  jrmophilus  is  generally 
recognij  ed  as  safe  (GRAS)  for  use  in  the 
process!  ig  of  starch  to  make 
maltodeictrins  and  nutritive 
irate  sweeteners. 
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SUPPLEI  ENTARY  INFORMATION: 

L  Back{  round 

ac(i}rdance  with  the  procedures 
in  §  170.35  (21  CFR  170.35), 
mational  Inc.,  International 
E^glewood  Cliffs,  NJ  07632, 
■  a  petition  (GRASP  3G0284) 
requestihg  that  a-amylase  enzyme  from 
B.  steart  <tbermophilus  used  in  the 
producqon  of  nutritive  saccharides  from 


In 
described 
CFG  Inti 
Plaza, 
submitted  i 


starch  be  affirmed  as  GRAS  as  a  direct 
human  food  ingredient.  The  petition 
includes  information  about  the  identity 
of,  and  manufacturing  processes  for,  a- 
amylase  enzyme  preparations  derived 
from  B.  stearothennophilus;  information 
about  the  history  of  human  food  use  of 
o-amylase  derived  from  B. 
stearothennophilus;  final  reports  and 
published  articles  of  safety  studies  with 
a-amylase  enzyme  preparation  derived 
from  B.  stearothennophilus;  and 
published  literature  with  respect  to  a- 
amylase  and  bacterial  a-amylase 
preparations.FDA  published  a  notice  of 
the  filing  of  this  petition  in  the  Federal 
Register  of  September  21, 1983  (48  FR 
43096).  FDA  gave  interested  persons  an 
opportunity  to  submit  comments  to  the 
Dockets  Management  Branch  (address 
above).  FDA  did  not  receive  any 
comments  in  response  to  that  notice. 
In  the  filing  notice  the  agency  gave 
notice  that  the  petition  had  requested 
that  a-amylase  enzyme  derived  from  B. 
stearothermophilus  be  affirmed  as 
GRAS  for  use  in  production  of 
sweeteners  from  starch.  However,  the 
petition  requested,  and  the  agency 
evaluated,  the  use  of  this  enzyme 
preparation  in  the  production  of 
nutritive  saccharides  (which  includes 
maltodextrins  as  well  as  nutritive 
carbohydrate  sweeteners).  The  end 
products  of  the  a-amylase  hydrolysis  of 
starch  are  maltodextrins,  which  are  not 
sweet  and  are  not  used  as  sweeteners  in 
food,  as  well  as  nutritive  carbohydrate 
sweeteners.  Maltodextrins  may  be  used 
as  a  food  ingredient  or  used  as  a  raw 
material  in  the  manufacture  of  nutritive 
carbohydrate  sweeteners,  for  e.xample, 
glucose  syrups.  Therefore,  FDA  finds 
that  the  phrase  "production  of 
maltodextrins  and  nutritive 
carbohydrate  sweeteners  from  starch"  is 
a  more  accurate  description  of  the 
petitioned  food  use  of  a-amylase 
enzyme  preparation.  FDA  is  publishing 
this  document  as  a  tentative  final  rule 
to  afford  interested  persons  the 
opportunity  to  comment  on  this  change. 
To  avoid  confusion  between  a-amylase, 
the  enzjTne,  and  a-amylase,  the  enzyme 
preparation  (in  which  a-amylase  is  the 
principal  active  component,  but  which 
also  contains  other  components  derived 
from  the  production  organism  or  the 
fermentation  media),  this  document  will 
use  the  term  "a-amylase"  to  refer  to  the 
former  and  "a-amylase  enzyme 
preparation"  to  refer  to  the  latter. 

IL  Standards  for  GRAS  Affirmation 

Pursuant  to  §  170.30  (21  CFR  170.30), 
general  recognition  of  safety  may  be 
based  only  on  the  views  of  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  the  safety  of 
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substances.  The  basis  of  such  views  may 
be  either:  (1)  Scientific  procedures,  or 
(2)  in  the  case  of  a  substance  used  in 
food  prior  to  January  1, 1958, 
experience  based  on  common  use  in 
food.  General  recognition  of  safety  based 
upon  scientific  procedures  requires  the 
same  quantity  and  quafity  of  scientific 
evidence  as  is  required  to  obtain 
approval  of  a  food  additive  regulation 
^    and  ordinarily  is  to  bn  based  upon 
published  studies,  which  may  be 
corroborated  by  unpublished  studies 
and  other  data  and  information 
(§  170.30(b)).  General  recognition  of 
safety  through  experience  based  on 
common  use  in  food  prior  to  January  1, 
1958,  may  be  determined  without  the 
quantity  or  quality  of  scientific 
procedures  required  for  approval  of  a 
food  additive  regulation  but  ordinarily 
is  to  be  based  upon  generally  available 
data  and  information  concerning  its  pre- 
1958  use  (§  170.30(c)). 

in.  Safety  Evaluation 

A.  IntroductionStarch  produced  in 
plants  exists  in  two  main  forms.  The 
linear  form  is  composed  o/a-D-glucose 
sugar  residues  bonded  together  with  a 
type  of  linkage  termed  a-1,4  (Ref.  1). 
"This  linear  form  is  commonly  termed 
amy  lose.  The  other  form  of  starch, 
termed  amylopectin,  is  composed  of 
amylose  molecules  linked  together  at 
branch  points.  In  this  form,  resembling 
a  tree-like  structure,  the  branch  points 
are  formed  by  a  different  kind  of  linkage 
termed  o-l, 6.  An  a-amylase  enzyme 
(1,4-a-D  glucan  glucanohydrolase 
(International  Union  of  Biochemistry 
Enzyme  Commission  (E.G.)  3.2.1.1))  can 
hydxolyze,  i.e.,  break,  the  a-1,4  linkages 
found  in  amylose  and  amylopectin  (Ref. 
2).  Treatment  with  a-amylase  enzyme 
lowers  the  molecular  weight  of  the 
starch  molecules  to  form  molecules 
collectively  called  maltodextrins. 

Certain  maltodextrins  may  be 
subjected  to  subsequent  processing.  For 
instance,  com  maltodextrins  may  be 
further  hydrolyzed  by  another  enzyme, 
glucoamylase,  to  produce  glucose  (also 
known  as  dextrose)  which  may  in  turn 
be  isomerized  to  form  high  fructose  com 
syrups.  These  com  sweeteners  are 
refined  with  ion  exchange  resins  to 
remove  impurities  and  are  then 
concentrated.  The  processed  corn 
sweeteners  are  then  used  in  a  wide 
variety  of  products  in  the  food  industry. 
Current  technoiogy  sometimes  requires 
the  a-amylase  enzyme  to  function  at 
high  temperatures,  up  to  110°  C  (Refs. 
1  and  3).  Therefore,  much  effort  has 
gone  into  research  on  a-amylases  from 
thermophilic  microorganisms  such  as  B. 
stearothennophilus  (Ref.  3). 


In  evaluating  this  petition  to  affirm  as 
GRAS  the  use  of  a-amylase  enzyme 
preparation  from  B.  stearothennophilus 
as  a  food  ingredient,  the  agency 
considered  six  aspects  of  its 
manufacture  and  use:  (1)  The  identity  of 
the  a-amylase  enzyme  component;  (2) 
\he  identity  and  safety  of  the  source 
(pK>duction)  organism  for  the  a-amylase 
enzV'me  preparation;  (3)  the 
manufacturing  process  of  the  a-amylase 
enzyme  preparation;  (4)  the  intended 
uses  for  the  a-amylase  enzyme 
preparation  in  food  and  exposure  to 
residual  levels  of  the  a-amylase  enzyme 
preparation:  (5)  the  specifications  for 
the  formulation  of  the  enzyme 
preparation;  and  (6)  toxicological 
studies  of  the  enzjme  preparation. 

B.  The  Enzyme  Component 

The  a-aniylase  enzyine  from  B. 
stearothermophilus  is  extracellular  (Ref. 
2).  That  is,  the  enzyme  is  secreted  by  the 
bacteria  into  the  surrounding  media. 
Data  and  published  information  in  the 
petition  confirm  that  the  petitioner's 
enzyme  preparation  from  B. 
stearothermophilus  functions  in  the 
hydrolysis  of  starch  as  an  a-amylase 
(1,4-a-D  glucan  glucanohydrolase  (E.G. 
3.2.1.1))  (Refs.  4  through  7). 

Published  data  show  that  the  a- 
amylase  enzj'me  functions  at  an 
optimum  temperature  of  80°  C  and  at 
pH  values  below  6  (Ref.  7),  which  is 
consistent  with  previous  published 
reports  characterizing  a-amylase  from  B. 
stearothennophilus  and  other 
thermophilic  Bacillus  species  (Refs.  2 
and  3). 

The  published  data  further  show  that 
the  petitioner's  enzyme  has  a  molecular 
weight  of  58  kilodaltons  (kd)  (Ref.  7) 
which  is  consistent  with  the  58  kd  mass 
reported  by  Sen  (Ref.  8)  and  within 
experimental  error  of  the  predicted  61 
kd  mass  based  on  deoxyribonucleic  acid 
(DNA)  sequence  analysis  (Ref.  9). 

The  a-amylases  are  functionally 
divided  into  two  categories, 
saccharifying  a-amylases,  which  break 
approximately  40  to  60  percent  of  the  a- 
1,4  linkages  in  a  starch,  and  liquefying 
a-amylases,  which  break  only  30  to  40 
percent  of  the  linkages  in  the  starch 
(Ref.  3).  The  a-amylase  from  B. 
stearothermophilus  is  of  the  liquefying 
type  and  is  very  similar  in  protein 
sequence  to  liquefying  a-amylases  from 
other  Bacillus  species  that  have  been 
commonly  used  in  food  processing 
(Refs.  1.  3,  and  9  through  12).  for 
example.  Bacillus  amyloliquefaciens 
(Ref.  1)  and  Bacillus  licheniformis  (see 
21  CFR  184.1027). 


C.  The  Production  Organism 

The  source  organism  for  this  enzjTne 
preparation  is  the  bacterium  B. 
stearothennophilus.  The  petition 
includes  data  to  show  that  the  strain 
used  by  the  petitioner,  B. 
stearothennophilus  (AS-154),  conforms 
to  the  description  of  B. 
stearothennophilus  in  "Bergey's  Manual 
of  Eteterminative  Bacteriology,"  8th  ed. 
(Ref.  13),  which  is  a  standard 
compendium  for  the  taxonomy  of 
bacteria.  The  petition  also  contains  data 
to  show  that  this  strain  of  B. 
stearothennophilus  is  an  asporogenic 
variant  and  does  not  produce  antibiotics 
or  toxins. 

Published  scientific  literature  as  welt 
as  standard  textbooks  on  food 
microbiology  demonstrate  that  B. 
stearothennophilus  and  its  spores  are 
widely  distributed  in  nature  and  they 
are  commonly  found  in  Jtesh  foods 
(Refs.  13  and  14).  B.  stearothermophilus 
is  also  reported  to  be  the  typical 
organism  causing  nontoxic  sour  spoilage 
in  low  acid  foods  (Ref.  14). 

The  petition  contains  one  published 
pathogenicity  study  that  demonstrated 
that  B.  stearothennophilus  is  not 
pathogenic  (Ref.  15).  The  petition  also 
contains  an  extensive  search  of  the 
published  literature  from  1917  to  1992 
involving  over  1,700  references  and 
citations  relating  to  B. 
stearothennophilus  concerning 
pathogenicity,  pathogen  formation, 
toxicology  and  toxins,  and  disease  or 
infection.  The  search  failed  to  disclose 
a  single  report  that  implicated  B. 
stearothermophilus  as  the  etiologic 
agent  of  a  disease  state  in  man  or 
animals.  There  were  no  reports  of  any 
toxicity  or  pathogenicity  associated  witf 
the  presence  of  this  oi^anism  in  food. 

D.  The  Manufacturing  Process 

The  a-amylase  enzymes  of  Bacillus 
are  extracellular  enz\mes  (Ref.  10). 
Therefore,  the  manufacturing 
procedures  follow  those  generally  used 
in  the  enzyme  industry  to  separate  and 
concentrate  extracellular  enzjmes  (Ref. 
16).  Under  the  method  of  manufacture 
of  a-amylase  enzyme  preparation 
described  in  the  petition,  B. 
stearothermophilus  is  maintained  as  a 
pure  culture  under  conditions  that 
minimize  any  genetic  changes  and  is 
grown  in  a  pure  culture  fermentation. 
When  fermentation  is  complete,  the 
broth  is  clarified  by  treating  it  with 
calcium  hydroxide,  and  cells  are 
removed  from  the  broth  by  filtration 
using  a  diatomaceous  earth  filter  aid 
(Ref.  17).  The  filtered,  clarified  broth 
containing  the  soluble  enzjme  is  then 
ultrafiltered  to  remove  all  i>articulate 
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matter.  The  filtrate,  containing  the  a- 
aftiylase  enzyme,  is  then  evaporated  to 
a  concentrate  of  the  desired  enzyme 
potency,  usually  about  a  three-fold 
concentration.  Sodium  chloride  is 
added  to  the  concentrate  so  that  the 
final  salt  concentration  is  20  percent  by 
weight  of  the  enzyme  prejjaration.  Data 
submitted  in  the  petition  show  that  the 
enzyme  preparation  produced  by  this 
method  of  manufacture  does  not  contain 
any  viable  bacterial  cells. 

FDA  finds  that  the  manufacturing 
method  does  not  require  the  use  of  any 
processing  materials  that  are  not  GRAS 
or  approved  food  additives.  Therefore, 
the  agency  concludes  that  the 
manufacturing  steps  will  not  introduce 
impurities  into  the  enzyme  preparation 
that  will  adversely  affect  the  safety  of 
the  preparation. 

E.  Estimated  Exposure  Levels 

The  amount  of  the  enzyme 
preparation  used  will  vary  based  on  the 
catalytic  activity  of  the  enzyme  in  any 
particular  batch  of  enzyme  preparation. 
Estimates  of  enzyme  use  level  and 
intake  are  usually  based  on  the  total 
organic  solids  (TOS)  content  of  the 
enzyme  preparation  (Ref.  18).  TOS  is  the 
sum  of  ail  organic  compounds  present 
in  the  final  enzyme  preparation, 
excluding  diluents  or  carriers,  if  added. 
TOS  is  calculated  as  follows:  TOS 
percent=100-(A+W+D)  where  A  is  the 
percent  of  ash,  W  is  the  percent  of 
water,  and  D  is  the  percent  of  diluents 
or  carriers. 

FDA's  estimate  of  exposure  to  a- 
amylase  enzyme  preparation  from  B. 
stearotbermophilus  is  based  on  the  food 
use  of  mahodextrins  and  nutritive 
carbohydrate  sweeteners,  data  for 
general  usage  of  a-amylase  preparations, 
and  the  relative  enzymatic  potency  of 
this  particular  enzyme  preparation 
compared  to  typical  preparations.  FDA 
calculates  that  the  intake  of  typical  o- 
amylase  enzyme  preparations  reported 
as  TOS  is  25  milligrams  (mg)  TOS  per 
person  per  day  (TOS/person/day).  The 
subject  preparation  has  an  enzymatic 
potency  about  six-fold  higher  than 
typical  preparations;  therefore,  the 
estimated  daily  intake  (EDI)  is  one-sixth 
of  25  mg  or  about  4  mg/TOS/person/ 
day,  or  67  micrograms  (Mg)/kilograms 
(kg)  body  weight/day  for  a  60  kg  person. 

F.  Enzyme  Preparation  Specifications 

The  petition  contains  data  showing 
that  the  a-amylase  enzyme  preparation 
from  B.  stearothermophHus  produced  in 
this  manner  meets  the  general  and 
additional  requirements  for  enzyme 
preparations  in  the  "Food  Chemicals 
Codex."  3d  ed.  (Ref.  19). 


G.  Safety  of  Enzyme  Preparation 

The  p«  tition  contains  published 
animal  fi  eding  studies  to  support  the 
safety  of  :he  enzyme  preparation.  These 
include  ^  90-day  subchronic  oral 
toxicity  study  in  dogs  and  a  90-day 
subchronic  oral  toxicity  study  in  Fl  rats 
exposed  n  utero.  No  adverse  treatment- 
related  e  fects  were  identified  in  the  90- 
day  stud;  Bs  (Ref.  20). 

The  pe  ition  also  contained  several 
unpublis  led,  corroborative  safety 
studies. '  hese  animal  feeding  studies  of 
the  a-am  'lase  enzyme  preparation 
included  an  acute  oral  toxicity  study  in 
rats  and  :  4-day  palatability  studies  in 
both  rats  md  dogs.  None  of  these 
studies  d  tmonstrated  any  adverse 
treatmeni  -related  effects. 

Based  \  pon  the  90-day  dog  study, 
FDA  estii  lated  an  acceptable  daily  . 
intake  (A  DI)  of  377  ^ig/kg  body  weight, 
which  is  i/lOOOofthe  highest  no-effect 
level  (373  mg/kg  body  weight,  which 
was  the  h  ghest  dose  tested).  These 
studies  si  ow  that  the  ADI  for  the 
enzyme  p  reparation  (377  (ig/kg  body 
weight/di  y)  exceeds  the  EDI  for  uses  of 
this  enzyi  le  preparation  (67  jig/kg  body 
weigh t/dj  y). 

IV.  Concl  isions 

The  pel  Ition  requested  affirmation  of 
GRAS  sta  us  of  a-amylase  preparation 
from  B.  si  iarothermophilus  based  on  its 
similarity  to  other  a-amylase  enzyme 
preparati<  ns  that  have  a  history  of 
common  i  ise  in  food  prior  to  1958.  The 
petition  cites  data  that  report  that  a- 
amylase  epzyme  preparation  from  B. 
subtilis  his  been  used  commercially 
since  192t,  when  it  was  used  in  the 
manufacti  ire  of  chocolate  syrup  to 
reduce  its  viscosity  (Ref.  21).  The 
petition  si  ated  that  bacterial  o-amylase 
enzyme  p  eparations  were  first 
described  in  the  preparation  of  com 
sweetenei  5  in  1962,  but  that  common 
use  of  theie  enzymes  by  major  food 
processors  did  not  occur  until  some 
time  later.jThe  petition  also  stated  that 
today;  cor  i  sweeteners  prepared  with 
bacterial  a  mylase  enzyme  preparations 
are  used  i  i  nearly  all  commercially 
prepared  i  aods. 

The  agei  icy  evaluated  the  petition 
using  the   riteria  of  §  170.30(c)  and 
concludec  that  although  a-amylase 
enzyme  pi  eparations  have  had  a  long 
history  of  ise  before  1958,  the  data 
provided  i  o  evidence  for  history  of  use 
of  a-amyl«  se  enzyme  preparation  from 
B.  stearotl^ermophHus,  and  that  based 
on  the  data  in  the  petition,  this 
preparation  is  not  eligible  for  GRAS 
affirmation  based  on  history  of  common 
use  in  foo< .  However,  the  agency  has 
also  evalu)  ted  the  petition  using  the 


criteria  of  §  170.30(b)  and  concludes 
that  a-amylase  enzyme  preparation  from 
B.  StearothermophHus  is  eligible  for 
GRAS  affirmation  based  on  scientific 
procedures. 

The  agency  has  evaluated  the 
information  in  the  petition  along  with 
other  available  information  and 
concludes,  based  on  evaluation  of 
published  information,  corroborated  by 
unpublished  data  and  information,  that 
use  of  the  a-amylase  enzyme 
preparation  derived  by  fermentation 
from  B.  StearothermophHus  to  hydrolyze 
starch  to  produce  maltodextrins  and 
nutritive  carbohydrate  sweeteners  is 
GRAS.  Furthermore,  the  data  show  no 
basis  for  a  potential  risk  from  any  use 
of  this  a-amylase  preparation  that  can 
be  anticipated.  Therefore,  the  agency  is 
tentatively  affirming  that  the  use  of  the 
enzyme  is  GRAS  with  no  limits  other 
than  current  good  manufacturing 
conditions  in  accordance  with  21  CFR 
184.1(b)(1). 

The  agency  further  finds  that  because 
the  principal  active  ingredient  of  the  a- 
amylase  enzyme  preparation  is  safe  and 
because  expected  impurities  in  the  a- 
amylase  enzyme  preparation  do  not 
provide  any  basis  for  a  safety  concern 
that  the  general  and  additional 
requirements  given  for  enzyme 
preparations  in  the  "Food  Chemicals 
Codex,"  3d  ed.  (1981),  pp.  107-110,  are 
adequate  for  defining  minimum  criteria 
for  a  food-grade  a-amylase  enzyme 
preparation  derived  from  B. 
StearothermophHus. 

V.  Environmental  Effects 

The  agency  has  determined  under  21 
CFR  25.24(b)(7)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
tentative  final  rule  under  Executive 
Order  12866,  and  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages: 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  tentative  final 
rule  is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
tentative  final  rule  is  not  a  significant 


Dated:  November  22. 1994. 
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regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  no  current  activity  is 
prohibited  by  this  tentative  final  rule, 
the  compliance  cost  to  firms  is  zero. 
Because  no  increase  in  the  health  risks 
faced  by  consumers  will  result  from  this 
tentative  final  rule,  total  costs  are  also 
zero.  Potential  benefits  include  the 
wider  use  of  this  enzyme  because  of 
reduced  uncertainty  concerning  its 
GRAS  status,  and  any  resources  saved 
by  eliminating  the  need  to  prepare 
further  petitions  to  affirm  tlie  GRAS 
status  of  this  enzyme  for  this  use.  The 
agency  certifies,  therefore,  that  the 
tentative  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 
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VIII.  Comments 

FDA  is  publishing  this  document  as  a 
tentative  final  rule  to  afford  interested 
persons  the  opportunity  to  comment  on 
the  use  of  the  enzyme  preparations  in 
the  production  of  maltodextrins.  which 
was  not  discussed  in  the  filing  notice. 

Interested  persons  may.  on  or  before 
February  3. 1995.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
tentative  final  rule.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 


Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

,  List  of  Subjects  in  21  CFR  Part  184 

Food  ingredients.  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Ac1  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  it  is  proposed  that  21 
CFR  part  184  be  amended  as  follows- 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE1. 

The  authority  citation  for  21  CFR  Part 
184  continues  to  read  as  follows: 

Authority:  Sees.  201.  402, 409.  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C321.342,  348.  371). 

2.  New  §  184.1012  is  added  to  subpart 
B  to  read  as  follows: 

§184.1012    a-Amylase  enzyme  preparation 
from  Bacillus  stearothermophiilus. 

(a)  a-Amylase  enz>'me  preparation  is 
obtained  from  the  culture  filtrate  that 
results  from  a  pure  culture  fermentation 
of  a  nonpathogenic  and  nontoxicogenic 
strain  of  Bacillus  stearothermophHus.  Its 
characterizing  enzyme  activity  is  a- 
amylase  (1.4-a-D  glucan 
glucanohydrolase  (E.  C.  3.2.1.1)). 

(b)  The  ingredient  meets  the  general 
and  additional  requirements  forenzjme 
preparations  in  the  "Food  Chemicals 
Codex."  3d  ed.  (1981).  pp.  107-110. 
which  is  incorporated  bv  reference  in 
accordance  with  5  U.S.C.  552(a).  Copies 
are  available  ftt)m  the  National 
Academy  Press,  2101  Constitution  Ave. 
N\V..  Washington,  DC  2041 R,  rr 
available  for  inspection  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
St.  N\y.,  Suite  700.  Washington.  DC 

(c)  In  accordance  with  §  184.1(b)(1). 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practices.  The 
affirmation  of  this  ingredient  as  GR.\S 
as  a  direct  human  food  ingredient  is 
based  upon  the  following  current  good 
manufacturing  practice  conditions  of 
use: 

(1)  The  ingredient  is  used  as  an 
enzyme,  as  defined  in  §  170.3(o)(9)  of 
this  chapter,  in  the  hydrolysis  of  edible 
starch  to  produce  maltodextrins  and 
nutritive  carbohydrate  sweeteners. 
-    (2)  The  ingredient  is  used  at  levels  not 
to  exceed  current  good  manufacturing 
practices. 
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Dated:  November  22, 1994. 
FradR-SlMBk. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
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DEPARTMENT  OF  THE  TREASURY 
Intmmal  ReventM  Service 
26  CFR  Part  1 

RIN  1546^AN55 

Deductions  for  Transfers  of  Property 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  hearing. 

SUMMARY:  This  dociunent  contains 
proposed  amendments  to  the 
regulations  to  eliminate  the  special  rule 
that  requires  an  employer  to  deduct  and 
withhold  income  tax  as  a  prerequisite 
for  claiming  a  deduction  for  property 
transfierred  to  an  employee  in 
connection  with  the  performance  of 
services.  Under  the  existing  regulation, 
employers  have  been  denied  a 
deduction  for  failure  to  withhold  even 
where  the  employee  has  reporteH  the 
income  and  paid  the  tax.  The  proposed 
amendments  will  provide  guidance  on 
substantiating  deductions  for  property 
transferred  in  coimection  with  the 
performance  of  services.  The  proposed 
amendments  will  affect  employers  and 
other  service  recipients  who  transfer 
property  for  services. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
February  3, 1995. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  POB  7604,  Ben 
Franklin  Station,  Attn: 
CC:DOM:CORP:T:R  (EE-81-88),  room 
5228,  Washington,  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:DOM:CORP:T:R  (EE- 
81-68),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  T.  Deliee,  telephone  202-622- 
6060  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
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Office  of  Management  and  Budget  for 
review  in^ccordance  with  the 
Paperworl  Reduction  Act  (44  U.S.C. 
3504(h)).  Comments  on  the  collection'of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  foBthe  Department  of  the 
Treasury,  Dffice  of  Information  and 
Regulator  Afiiairs,  Washington,  DC 
20503,  wi  h  copies  to  the  Internal 
Revenue  J  ervice,  Attn:  IRS  Reports 
Clearance  Officer.  PC:FP,  Washington, 
DC  20224 

The  collection  of  information  is  in 
§§1.6041*1  and  1.6041-2  of  the 
Regulations.  This  information  is 
required  liy  the  IRS  to  ensure  the  proper 
matching  of  income  recognized  by 
service  providers  with  deductions 
claimed  by  service  recipients.  The  likely 
respondei  ts  are  individuals,  farms, 
business  c  r  other  for-profit  institutions, 
nonprofit  nstitutions.  and  small 
businesse ;  or  organizations. 

The  bui  ien  for  the  reporting 
requireme  nt  contained  in  §§  1.6041-1 
and  1.604  1-2  is  reflected  in  the  burden 
for  Forms  W-2  and  1099. 

Overview 

This  do  ;ument  contains  proposed 
amendme:  its  to  the  Income  Tax 
Regulatioi  s  (26  CFR  Part  1)  under 
section  83  [h)  of  the  Internal  Revenue 
Code  of  li  86  (Code).  The  proposed 
regulations  eliminate  the  requirement  to 
deduct  and  withhold  income  tax  as  a 
prereouisi  te  for  claiming  a  deduction. 

Under  s  jction  83(h)  of  the  Code,  in 
the  case  o  a  transfer  of  property  to 
which  sec  ion  83(a)  applies,  the  person 
for  whom  services  were  provided  may 
deduct  an  amount  equal  to  the  amount 
included  q  the  service  provider's  gross 
income.  Ii  light  of  the  difficulty  that  a 
service  re(  ipient  may  have  in 
demonstn  ting  that  an  amount  has 
actually  b  >en  included  in  the  service 
provider's  gross  income,  the  general  rule 
in  existinj  §  1.83-6(a)(l)  permits  the 
deduction  for  the  amount  "includible" 
in  the  sen  ice  provider's  gross  income. 
Thus,  the  deduction  may  be  allowed  to 
the  servio  i  recipient  even  if  the  service 
provider  c  oes  not  properly  report  the 
includible  amount.  Where  the  service 
provider  i  an  employee  of  the  service 
recipient,  lowever,  the  special  rule  in 
§  1.83-6(a  (2)  provides  that  a  deduction 
may  be  cl  imed  only  if  the  service 
recipient  employer)  deducts  and 
withhold;  income  tax  in  accordance 
with  secti  )n  3402.  The  special  rule  was 
designed  o  ensure  that  the  service 
recipient"!  deduction  is  in  fact  offset  by 
a  correspo  nding  inclusion  in  the  service 
provider's  gross  income.  TJie  special 
rule  is  lim  ited  to  employer-employee 
situations  because  in  other  situations 


there  is  no  underlying  withholding 
requirement  upon  which  the  deduction 
could  be  conditioned. 

Taxpayers  have  expressed  concern 
that  it  is  often  difficult  to  satisfy  the 
prerequi.site  that  employers  must  deduct 
and  withhold  income  tax  fixim 
payments  in  kind  as  a  condition  for 
claiming  a  deduction.  The  proposed 
amendments  to  the  section  83 
regulations  would  address  this  concern 
by  eliminating  this  prerequisite,  while 
still  ensuring  consistent  treatment 
between  service  recipients  and  service 
providers  as  required  by  the  statute.  In 
addition,  because  the  deduction  no 
longer  would  be  conditioned  on 
withholding,  there  no  longer  would  be 
a  need  to  have  different  rules  for  those 
who  receive  services  from  employees 
and  those  who  receive  services  firom 
others. 

Under  the  proposed  amendments,  the 
existing  general  rule  and  special  rule 
would  be  replaced  by  a  revised  general 
rule  that  more  closely  follows  the 
statutory  language  of  section  83(h).  The 
service  recipient  would  be  allowed  a 
deduction  for  the  amount  "included"  in 
the  service  provider's  gross  income.  For 
this  purpose,  the  amount  included 
means  the  amount  reported  on  an 
original  or  amended  return  or  included 
in  gross  income  as  a  result  of  an  IRS 
audit  of  the  service  provider. 

Because  of  the  potential  difficulty  of 
demonstrating  actual  inclusion  by  the 
service  provider,  a  special  rule  would 
provide  that,  if  the  service  recipient 
timely  complies  with  applicable  Form 
\V-2  or  1099  reporting  requirements 
under  section  6041  (or  604 lA),  as 
appropriate,  with  respect  to  the  amount 
includible  in  income  by  the  service 
provider,  the  service  provider  will  be 
deemed  to  have  included  the  amount  in 
gross  income  for  this  purpose.  Thus,  the 
proposed  amendments  would  allow  the 
deduction  without  requiring  the  service 
recipient  to  demonstrate  actual 
inclusion  by  the  service  provider.  If  a 
transfer  met  the  requirements  for 
exemption  from  reporting  for  payments 
aggregating  less  than  $600  in  any 
taxable  year,  or  was  eligible  for  any 
other  reporting  exemption,  no  reporting 
would  be  required  in  order  for  the 
service  recipient  to  rely  on  the  deemed 
inclusion  rule. 

In  order  to  ^llow  service  recipients  to 
take  advantage  of  the  deemed  inclusion 
rule  with  respect  to  property  transfers  to 
all  service  providers,  the  proposed 
amendments  would  permit  service 
recipients  to  use  the  special  rule  also  in 
the  case  of  transfers  to  corporate  service 
providers.  To  that  end,  service 
recipients  would  be  permitted,  solely 
for  purposes  of  this  rule,  to  treat  the 
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Form  1099  reporting  requirements  as 
applicable  to  transfers  to  corporate 
service  providers  in  the  same  manner  as 
those  requirements  would  apply  to 
transfers  to  noncorporate  service 
providers.  Thus,  if  a  service  redpient 
who  transferred  property  to  a  corporate 
service  provider  timely  reported  thai 
income  on  Form  1099'(to  both  the 
service  provider  and  the  federal 
government),  the  service  recipient 
would  he  entitled  to  rely  on  the  deemed 
inclusion  rule  in  claiming  a  deduction 
for  the  amount  of  that  income.  If  the 
transfer  met  the  requirements  for 
exeritotion  from  reporting  for  payments 
aggregVJng  less  than  $600  in  any 
taxable^ear,  or  was  eligible  for  any 
other  reporting  exemption  applicable  to 
a  service  provider  that  is  not  a 
corporation,  no  reporting  would  be 
required  in  order  for  the  service 
recipient  to  rely  on  the  deemed 
inclusion  rule. 

The  deemed  Inclusion  nile  could  be 
used  only  by  a  s^^ce  recipient  whose 
compliance  with  applicable  Form  W-2 
or  1099  reporting  requirements  was 
timely.  Thus,  for  example,  under  the 
current  reporting  requirements,  if 
amounts  attributable  to  one  or  more 
section  83  transfers  of  property  are 
includible  in  an  employee's  income  in 
yp^r  1  (and  are  not  eligible  for  any 
reporting  exemption),  the  employer 
generally  would  be  required  to  himish 
the  employee  a  Form  W-2  reflecting 
th.it  amount  by  January  31  of  year  2  and 
generally  would  be  required  to  file  a 
copy  of  the  Form  W-2  with  the  federal 
government  by  the  last  day  of  February 
of  year  2.  If  the  employer  did  report  to 
the  employee  and  the  government  in  a 
timely  manner,  the  employer  would  be 
able  to  n\y  on  the  deemed"  inclusion 
rule  to  claim  a  deduction  for  the  amount 
in  year  1   If  the  employees  Form  W-2 
w«re  nci  furnished  until  after  January 
31  of  year  2  or  the  government's  copy 
of  Form  W-2  were  not  filed  until  after 
the  last  day  of  February  of  year  2,  the 
employer  generally  would  be  required 
to  demonstrate  that  the  employee 
actually  included  the  amount  in  income 
in  order  to  support  its  deduction  nf  .such 
amount. 

Under  the  proposed  amendments,  a 
special  rule  would  apply  with  respect  to 
an  amount  includible  in  an  employee's 
or  former  employee's  income  by  reason 
of  a  disqualifying  disposition  of  stock 
that  had  been  acquired  pursuant  to  a 
statutory  stock  option,  hi  the  case  of 
Such  a  disposition,  a  Form  W-2  or  W- 
2c  (as  appropriate)  would  have  to  be 
furnished  to  the  employee  or  former 
employee,  and  filed  with  the  federal 
government,  only  by  the  date  on  which 
the  employer  files  its  tax  return 


(mduding  an  amended  return)  daimfaig 
a  deduction  for  that  amount. 

With  respetrt  to  disqualifying 
dispositions,  the  proposed  amendments 
would  modify  the  conditions  for  an 
employer's  deduction  under  section 
a3{h)  in  a  manner  that  is  not 
inconsistent  with  the  guidance  provided 
by  Notice  87-49  (Changes  to  Incentive 
Stock  Option  Requirements  by  Section 
321  of  the  Tax  Reform  Act  of  1986), 
1987-2  C.B.  355.  The  proposed 
amendments  are  not  intended  to  have 
any  effect  on  the  application  of  Notice 
87-49  or  the  analysis  contained  therein, 
and  therefore  should  not  be  viewed  as 
constituting  a  reconsideration  of 
Revenue  Ruling  71-52, 1971-1  C.B.  278, 
within  the  meaiiing  of  Notice  87-49. 

Although  the  witliholding 
requirement  would  be  eliminated  as  a 
prerequisite  for  claiming  a  deduction, 
the  proposed  amendments  would  not 
relieve  the  service  recipient  from  any 
applicable  withholding  requirements  of 
subtitle  C  or  from  the  statutorily 
prescribed  penalties  or  additions  to  tax 
for  noncompliance  with  those 
requirements.  Thus,  for  example,  if  an 
employer  transferred  to  an  employee 
property  to  which  section  83  applies 
and  failed  to  withhold  income  tax  on 
the  payment,  the  employer  would  be 
liable  for  the  tax  under  sei.tion  3403. 
However,  under  section  3402(d),  any  tax 
liability  assessed  against  tlie  employer 
would  be  offset  by  any  tax  paid  by  the 
employee.  In  addition,  nothing  in  this 
proposed  regulation  would  relieve  the 
service  recipient  from  penalties  or 
additions  to  tax  for  noncompliancp  with 
the  requirements  of  section  604 1  or 
6041 A  (relating  to  inform.3tion 
reporting)  to  the  extent  they  otherwi.se 


apply 

The  proposed  regulation  that  was 
published  in  the  Federal  Register  on 
November  16,  1983  (48  FR  ."120/9). 
proposing  to  amend  the  special  rule  in 
§  1.83-6(a)(2),  is  hereby  withdrawn.- 

These  amendments  are  proposed  to  be 
effective  for  deductions  allowable  for 
taxable  years  beginning  on  or  after 
January  1, 1995.  Hoxvever,  taxpayers 
may  apply  these  proposed  amendments 
when  claiming  a  deduction  for  any  year 
not  closed  by  the  statute  of  limitations. 
For  example,  if  substantiallv  vested 
(within  the  meaning  of  §  1 .83-3(b)) 
stock  was  transferred  to  an  employee  in 
1992  upon  the  exercise  of  a  nonstatutory 
stock  option,  and  if  the  calendar  year 
employer  furnished  a  Form  W-2  to  the 
employee  by  January  31. 1993,  reflecting 
the  income  generated  by  such  transfer, 
and  filed  the  appropriate  Form  W-2 
with  the  federal  government  by 
February  28, 1993.  then  the  employer 
could  apply  these  proposed 


omendment74o  claim  a  deduction  for 
1992  for  the  amount  of  the  income,  even 
if  the  employer  failed  to  withhold  in 
accordance  with  section  3402  and  could 
not  demonstrate  actual  inclusion  in 
income  by  the  employee.  If  that 
employer  did  not  claim  a  deduction  for 
the  amount  of  the  iruxtme  on  its  1992 
fax  return,  it  could  file  an  amended 
return  for  1992  claiming  such  a 
deduction  pursuant  to  5ie  proposed 
amendments,  provided  that  1992  is  still 
an  open  year. 

Reliance  on  These  Proposed 
Regulations 

Taxpayers  may  rely  on  these  proposed 
amendments  for  guidance  pending  their 
issuance  as  final  regulations.  If  future 
amendments  are  more  restrictive  than 
these  proposed  amendments,  the  future 
amendments  will  be  applied  without 
retroa«:tive  effet^-t. 

Special  Analyses 

It  has  been  determined  tliat  this  nutii» 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defintnl 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  and  the 
Regulator>'  Flexibility  Act  (5  U.S.C 
chapter  6)  do  not  apply  to  these 
regulations  and,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the  Code,     . 
this  notif:e  of  proposed  rolemaking  will 
be  submitti^d  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  for  Pnblic 
Hearing 

Before  these  proposed  regulations  are 
adopled  as  final  regulations, 
con.sideration  will  be  given  to  any 
written  comments  (a  signed  origioai  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  (.omments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearmg  is 
scheduled,  notice  of  the  date.  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Charles  T. 
Deliee.  Office  of  the  Ass«x:iate  Chief 
Counsel  (Employee  Benefits  and  Exempt 
Organizations).  IRS.  However,  personnel 
from  other  offices  of  the  IRS  and 
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Treasury  Department  participated  in 
their  development 

List  of  Subjects  in  26  CFR  1.61-1 
through  1.281-4 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

Paragraph  1.  The  authority  for  p&rt  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  *      ' 

Par.  2.  In  §  1.83-6,  is  amended  as 
follows: 

1.  Paragraphs  (a)(l]  and  (2)  are 
revised. 

2.  Paragraph  (a)(5)  is  added. 

3.  The  revisions  and  addition  read  as 
follows: 

S 1 .83-6    Deduction  by  employer. 

(a)  Allowance  of  deduction — (1) 
General  Rule.  In  the  case  of  a  transfer  of 
property  in  connection  with  the 
performance  of  services,  or  a 
compensatory  cancellation  of  a 
nonlapse  restriction  described  in  section 
83(d)  and  §  1.83-5,  a  deduction  is 
allowable  under  section  162  or  212  to 
the  person  for  whom  the  services  were 
performed.  The  amount  of  the 
deduction  is  equal  to  the  amount 
included  as  compensation  in  the  gross 
income  of  the  service  provider  under 
section  83(a),  (b),  or  (d)(2),  but  only  tp 
the  extent  the  amount  meets  the 
requirements  of  section  162  or  212  and 
the  regulations  thereunder.  The 
deduction  is  allpwed  only  for  the 
taxable  year  of  that  person  in  which  or 
with  which  ends  the  taxable  year  of  the 
service  provider  in  which  the  amount  is 
included  as  compensation.  For  purposes 
of  this  paragraph,  any  amount  excluded 
from  gross  income  under  section  79  or 
section  101(b)  or  subchapter  N  is 
considered  to  have  been  included  in 
gross  income. 

(2)  Special  Bule.  For  purposes  of 
paragraph  (a)(1)  of  this  section,  the 
service  provider  is  deemed  to  have 
included  the  amount  as  compensation 
in  gross  income  if  the  person  for  whom 
the  services  were  performed  satisfies  in 
a  timely  manner  all  requirements  of 
section  6041  or  section  6041A,  and  the 
regulations  thereunder,  with  respect  to 
that  amount  of  compensation.  For 
purposes  of  the  preceding  sentence, 
whether  a  person  for  whom  services 
were  performed  satisfies  all 
requirements  of  section  6041  or  section 
6041A,  and  the  regulations  thereunder, 
is  determined  without  regard  to 
§  1.604 1-3  (c)  (exception  for  payments  to 


corporati(  ms).  In  the  case  of  a 
disqualifj  ing  disposition  of  stock 
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describee 


in  section  421(b),  an  employer 


that  othei  ivise  satisfies  all  requirements 
of  section  6041  and  the  regulations 
thereundi  r  will  be  considered  to  have 
done  so  t  mely  if  Form  W-2  or  Form  W- 
2c,  as  apf  ropriate,  is  furnished  to  the 
employee  or  former  employee,  and  is 
filed  with  the  Federal  Government,  on 
or  before  he  date  on  which  the 
employer  files  the  tax  return  claiming 
the  deduc  lion  relating  to  the 
disqualify  ing  disposition. 
•        •        •        •        • 

(5)  Effe  :tive  Date.  Paragraphs  (a)(1) 
and  (a)(2)  of  this  section  apply  to 
deductioi  s  for  taxable  years  beginning 
on  or  afte  •  January  1, 1995.  However, 
taxpayers  may  also  apply  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  when 
claiming  deductions  for  taxable  years 
beginnin{  beforethat  date  if  the  claims 
are  not  be  rred  by  the  statute  of 
limitatior  s.  Paragraphs  (a)(3)  and  (a)(4) 
of  this  se<  tion  are  effective  as  set  forth 
in  §  1.83-  B(b). 


Margaret  1  filner  Richardson, 

Commissii  ner  of  Internal  Revenue. 

[FR  Doc.  9  t-29701  Filed  12-2-94;  8:45  am] 

BILUNG  COC  E  4830-01-P 


FEDERA  .  MARITIME  COMMISSION 


46  CFR 
[Docket 


Pirt 


No. 


AGENCY: 
ACTION: 

Enlargen^n 


552 
94-07] 


Financia  Reporting  Requirements  and 
Rate  of  F  stum  Methodology  In  the 
Domestij  Offshore  Trades 


hot 


ederal  Maritime  Commission, 
ice  of  Proposed  Rule; 
of  Time. 


SUMMARY  The  Commission  is  e.xtending 
the  time  or  reply  comments  in  regard 
to  its  pro  )osed  rule  on  financial 
reporting  requirements  and  rate  of 
return  mi  thodology  in  the  domestic 
offshore  i  rades.  The  Commission  also  is 
permittir  }  NPR,  Inc.,  a  new  participant 
in  the  do  nestic  offshore  trades,  to 
comment  generally  on  the  proposed 
rule. 

DATES:  Q  mments  due  January  6, 1995. 
ADDRESSI  S:  Send  comments  (original 
and  fifteeri  copies)  to:  Joseph  C.  Polking, 
Secretary^  Federal  Maritime 
Commission,  800  North  Capitol  Street 
NW.,  Washington,  DC  20573-0001, 
(202)  523[-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Sp>eigel,  Bureau  of  Trade 

Monitoring  and  Analysis,  Federal 


Maritime  Commission,  800  North 
Capitol  Street  NW.,  Washington,  DC 
20573-0001, (202)  523-5845 
C.  Douglass  Miller,  Office  of  the  General 
Counsel,  Federal  Maritime 
Commission,  800  North  Capitol  Street 
NW.,  Washington.  DC  20573-0001, 
(202) 523-5740 
SUPPLEMENTARY  INFORMATION:  The 
Commission,  by  notice  published 
November  4, 1994.  59  FR  55232.  invited 
reply  comments  on  four  specific  issues 
raised  in  this  proceeding. 

Counsel  for  NPR,  Inc.  now  seeks  an 
extension  of  time  in  this  proceeding 
from  December  5. 1994,  to  January  27, 
1995,  to  submit  reply  comments  and 
"such  further  comments  on  the  issues  as 
the  Commission  is  required  to  consider 
under  the  terms  of  the  Administrative 
Procedures  Act."  The  upshot  of  this 
request  is  that  NPR  seeks  to  comment  on 
any  issue  raised  by  the  proposed  rule, 
not  just  the  issues  on  which  the 
Commission  specifically  sought  replies. 
The  basis  for  the  request  is  that  NPR  has 
only  recently  purchased  the  assets  of 
Puerto  Rico  Maritime  Shipping 
Authority,  a  major  participant  in  a 
domestic  offshore  trade,  and  has  not  had 
a  prior  opportunity  to  comment  on  the 
proposed  rules. 

The  Commission  has  determined  to 
grant  the  request  in  part,  extending  the 
reply  comment  date  to  January  6, 1995. 
Additionally,  since  NPR,  Inc.  has  not 
had  J  prior  opportunity  to  comment  on 
the  proposed  rule,  its  comments  will  not 
be  required  to  be  limited  to  the  specific 
issues  on  which  replies  are  sought. 

By  the  Commission. 
Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  94-29759  Filed  12-2-94;  8:45  am) 
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Information  Form  and  Post-Effective 
Reporting  Requirements  for 
Agreements  Among  Ocean  Common 
Carriers  Subject  to  the  Shipping  Act  of 
1984 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Maritime 
Commission  proposes  to  amend  its 
regulations  governing  the  information 
submission  requirements  for  agreements 
among  ocean  common  carriers  subject  to 
the  Shipping  Act  of  1984.  The 
Commission  proposes  to  replace  the 
current  information  form  that 
accompanies  newly  filed  agreements 


with  a  new  form  applicable  to  certain 
kinds  of  agreements,  which  requires  the 
submission  of  specific  data  on  the. 
agreement  member  lines"  cargo 
carryings,  revenue  results  and  port 
service  patterns  before  they  entered  into 
the  agreement.  In  addition,  the 
Commission  proposes  regulations  that 
require  the  member  lines  of  certain 
kinds  of  effective  agreements  to  submit 
reports  on  their  operations  on  a  regular 
and  ongoing  basis,  which  would  reflect 
the  lines'  cargo  carryings,  revenue 
results  and  port  service  patterns  af^er 
they  entered  into  the  agreement.  The 
application  of  the  proposed  rule  to  a 
particular  agreement  depends  primarily 
on  whether  the  agreement  authorizes  its 
carrier  members  to  engage  in  certain 
activities,  and  secondarily  on  the  tarrier 
members'  combined  market  sharw.  An 
agreement  that  does  not  authorize  any  of 
the  activities  specified  by  the  proposed 
rule  would  still  be  filed  with  the 
Commission,  unless  it  qualifies  for  one 
of  the  Commission's  existing  filing 
f  exemptions,  but  would  not  have  any 

information  form  or  reporting 
obligations.  The  intent  of  the  proposed 
rule  is  to  provide  the  Commission  with 
improved  information  on  the  impact  of 
concerted  carrier  practices  on  the 
foreign  commerce  of  the  United  States, 
and  to  facilitate  the  processing  and 
monitoring  of  ocean  carrier  agreements 
under  the  standards  of  the  Shippine  Act 
of  1984. 

DATES:  Comments  due  February  3, 1995. 
ADDRESSES:  Send  comments  (original 
and  fifteen  copies)  to:  Joseph  C.  Polking. 
Secretary,  Federal  Maritime 
Commission.  800  North  Capitol  Street 
NW.,  Washington,  DC  20573-0001. 
FOR  FURTHER  tNFORMATKM  CONTACT: 
Robert  D.  Bourgoin.  General  Counsel. 

Federal  Maritime  Commission,  800 

North  Capitol  Street  NW.. 

Washington.  DC  20573-0001.  (202) 

523-5740 
Austin  L.  Scfamitt.  Director.  Bureau  of 

Trade  Monitoring  and  Analysis. 

Federal  Maritime  Commission.  800 

North  Capitol  Street  NW.. 

Washington,  DC  20573-0001.  (202) 

523-5787 


rates,  cargo  space  accommodations,  and 
other  conditions  of  service; 

(2)  Pool  or  apportion  traffic,  revenues, 
earnings,  or  losses; 

(3)  Allot  ports  or  restrict  or  otherwise 
regulate  the  number  and  character  of 
sailings  between  ports; 

(4)  Limit  or  regulate  the  volume  or 
character  of  cargo  or  passenger  traffic  to 
be  carried; 

(5)  Engage  in  exclusive,  preferential, 
or  cooperaiii'e  working  arrangements 


SUPPLEMENTARr  MFORIMTION: 
A.  Background 

\     The  jurisdiction  of  the  Federal 
Maritime  Commission  ("FMC"  or 
"Commission")  over  ocean  carrier 
agreements  in  the  foreign  commerce  of 
the  United  States  extends  under  section 
4(8)  of  the  Shipping  Act  of  1984  (*1984 
Act ")  to  all  agreements  to: 

(1)  Discuss,  fix.  or  regulate 
transportation  rates*  including  through 


(6)  Control,  regulate,  or  prevent 
competition  in  international  ocean 
transportation;  and 

(7)  Regulate  or  prohibit  •  •  •  use  of 
service  ctrntracts. 

46  U.S.C.  app.  1703(a). 

The  reforms  in  1984  to  the  Shipping 
Act  were  intended  in  large  part  to 
facilitate  the  swift  effectiveness,  with 
immunity  from  the  antitrust  laws,  of 
such  agreements.  Section  15  of  the 
former  Shipping  Act.  1916  ("1916  Acl'"), 
had  required  carriers  to  secure 
Commission  approval  for  any  agreement 
governing  rates,  conditions  of  service,  or 
similar  matters,  before  such  an 
agreement  could  become  effective. 
Under  standards  set  forth  in  section  15. 
the  Commission  was  permitted  to 
disapprove,  cancel,  or  modify  any 
agreement  that  it  found  to  be  unjustly 
discriminatory  or  unfair,  or  to  operate  to 
the  detriment  of  the  commefr.e  of  the 
United  States,  or  to  be  contrary  to  the 
public  interest,  or  to  be  in  violation  of 
the  1916  Act.  46  U.S.C  814  (1982). 

The  Commission,  with  Supreme  Court 
approval,  had  taken  the  position  that 
agreements  to  set  rates,  pool  revenues, 
restrict  capacity,  or  to  engage  in  other 
activities  that  normally  would  be 
contrary  to  the  antitrust  laws  were 
presumed  to  be  contrary  to  the  public 
interest,  and  would  be  approved  only  if 
they  were  shown  to  be  "required  by  a 
serious  transportation  need,  necessary 
to  secure  important  public  benefits  or  in 
furtherance  of  a  valid  regulatory 
purpose  of  the  Shipping  Act."  F\tC\. 
Svenska  Amerika  Linien.  390  VS.  238 
243  (1968).  The  burden  of  making  this 
showing  was  placed  upon  the  carrier 
proponents  of  an  agreement,  on  the 
ground  that  information  regarding  the 
operation  and  probable  future  impact  of 
an  agreement  •[ajhnost  uniformly  •  •  • 
is  in  the  hands  of  those  seeking 
approval  •  *  •  and  it  is  incumbent 
upon  those  in  possession  of  such 
information  to  come  forward  with  it." 
Mediterranean  Pools  Investigation,  9 
F.M.C.  264,  290  (1966).  Under  these 
procedures,  the  implementation  of 
agreements  bad  often  been  delayed  for 
considerable  amounts  of  time. 


especially  if  formal  protests  were  made. 
See  Marine  Spacff  Enclosures,  Inr  v 
FMC,  420  F.2d  577  (D.C.  Qr.  1969) 
(requiring  that  the  Commission  hold  a 
hearing  when  a  protest  raising 
substantial  i.ssues  had  been  filed).  In 
many  cases,  protests  were  filed  by  other 
carriers,  who  effectively  delayed  or 
blocked  their  competitors'  business 
plans. 

The  1984  Act  did  away  with  the 
requirement  that  an  agreement  had  to  lie 
approved  by  the  Commission  before  it 
could  lawfully  operate.  Instead, 
agreements  now  generally  become 
effective  forty-five  days  after  they  are 
filed.  As  a  partial  counterbalance  to  this 
liberalized  approach,  fx>nference 
agreements »  are  required  by  section  5fh) 
of  the  Act,  46  U.S.C.  app.  1704fb),  to 
include  a  number  of  procompetifive 
provisions,  and  the  Commission  may 
reject  a  conference  agreement  that  do^s 
not  meet  this  standard.  Especially 
noteworthy  is  the  requirement  that  all 
conference  agreements  must  clearly 
state  that  any  member  line  may  take 
"independent  action"  on  any  rate  or 
service  item  required  to  be  filed  in  a 
tariff  with  the  Commission;  this 
empowers  any  member  line  to  set  an 
individual  rate  below  (or  above)  the 
conference  rate,  without  having  to 
obtain  approval  of  the  rate  fitim  the 
other  member  lines.  The  conference  is 
then  required  to  publish  the 
independent  action  rate  in  its 
conference  tariff  upon  no  more  than  ten 
days'  notice. 

The  Commission  may  also  prescribe 
the  "form  and  manner"  in  which 
agreements  of  any  kind  must  be  filed, 
and  may  reject  an  improperly  drafted 
agreement.  In  addition,  the  Commission 
may  request  information  and  doaiments 
in  connection  with  a  newly  filed 
agreement  and,  if  its  demand  is  not 
"substantially"  met,  may  seek  a  delay  in 
the  agreement  s  effective  date  or  other 
relief  from  the  United  States  District 
Court  for  the  District  of  Columbia.^ 

The  1964  Act  sets  forth  an  extensive 
list  of  prohibited  acts,  barring  many 
anticompetitive  practices  that 
previously  had  been  outlawed  under  the 
broad  "public  interast"  standard  of 
section  15  of  the  1916  Act.  For  example 
section  10(b)(6)  of  the  1984  Act,  46 
U.S.C.  app.  1709(b)(6).  carries  forward 
section  15's  prohibition  of  agreements 
that  are  unfair  or  unjustly 
discriminatory  between  shippers  or 
port.s.  Sections  10(c)(lH3)  apd  (5)  of 

'  lender  ihp  1 984  An,  a  conferenceui  an 
aasocialion  of  ocean  common  canitfJwhkJi  onaa^ 
in concened aaiviijes and  utfMSeacoounon birST 
SflrtJon  3(7),  46  U.S.C.  »pp.  1702(7). 

•■  Sections  6  (d)  and  fi)  of  the  1984  Ad.  •!«  I  '.S.C 
app.  170.1  (dVandft). 
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the  1984  Act,  id.  app.  1709(c)(lH3)  and 
(5),  prohibit  boycotts,  restrictions  on 
technological  innovations,  predatory 
practices  and  the  denial  of  reasonable 
fireight  forwarder  compensation,  all  of 
which  the  Commission  previously  had 
found  violated  section  15.3- 

If  the  Commission  has  indications 
that  an  agreement  may  be  operating  in 
violation  of  the  1984  Act,  it  may 
institute  an  investigation  of  the 
agreement  and  its  member  lines.  In 
addition,  the  Commisaion  may  ask  any 
U.S.  district  court  to  temporarily  enjoin 
the  agreement  while  the  investigation 
proceeds.*  If  the  court  should  find  that 
continued  operation  of  the  agreement 
would  be  inequitable,  it  can  issue  an 
order  barring  further  effectiveness  of  the 
agreement  until  ten  days  after  issuance 
of  the  Commission's  final  decision.  If 
the  Commission  should  find  in  its  final 
decision  that. violations  of  the  1984  Act 
in  fact  occurred,  it  may  "disapprove, 
cancel  or  modify"  the  agreement.^ 
which  would  in  effect  supersede  the 
existing  court  injunction.  In  addition, 
the  Commission  may  assess  fines 
against  the  agreement  member  lines.^ 

The  other  procedure  provided  by  the 
1984  Act  by  which  the  Commission  can 
prevent  an  agreement  from  going  into 
effect,  or  prevent  further  operation  of  an 
existing  agreement,  is  set  forth  in 
section  6(g).  This  provision  authorizes 
.the  Commission  to  seek  an  injunction  in 
the  U.S.  District  Court  for  the  District  of 
Columbia  against  an  agreement  that  is 
"likely,  by  a  reduction  in  competition, 
to  produce  an  unreasonable  reduction  in 
transportation  service  or  an 
unreasonable  increase  in  transportation 
cost."  46  U.S.C.  app.  1705(g).  A 
proceeding  under  section  6(g)  does  not 
involve  questions  of  discrimination  or 
unfairness,  which  are  covered  by  the 
section  10  prohibited  acts,  nor  doe^    ' 
involve  questions  of  statutory  violations 
or  fines  against  the  carriers.  Section  6(g) 
was  meant  to  provide  a  way  of  dealing 
with  "unusual  or  severe  cases  not 
addressed  by  other  prohibitions  in  the 
Act,"'  and  the  only  remedy  available 
under  the  provision  is  an  injunction 
against  the  agreement  itself. 

B.  The  Commission's  Agreement 
Program 

The  Commission's  procedures  for 
evaluating  and  monitoring  carrier 
agreements  reflect  the  new 


->  See  S.  Rep.  No.  3. 9eth  Cong..  1st  Sess.  3S-37 
(1984). 

'Section  11(h)(1)  of  the  1984  Act.  46  U.S.C  app. 
1710(h)(1). 

'Section  ll(c)of  the  1984  Act,  46  U.S.C  1710(c). 

"Section  13(a)  of  the  1984  Act.  46  U.S.C  1712(a). 

'  H.R.  Rep.  No.  600. 98lh  Cong..  2d  Sess.  37 
(1984). 


responsib  lities  and  limitations  imposed 
by  the  19(  4  Act.  When  an  agreement  is 
first  filed,  lits  provisions  are 
immediately  reviewed  to  ensure  that 
they  conta  in  the  1984  Act's  mandatory 
provision!  and  do  not  run  afoul  of  the 
prohibitec  acts  sections.  In  the  ordinary 
case,  that  s  a  one-time  process  and  does 
not  entail  ingoing  periodic  review. 

An  agre  tment's  effect  on  shippers, 
ports  and  naritime  commerce  is  a 
different  r  latter.  An  agreement  of 
significan  anticompetitive 
dimensioi  s — for  example,  a  large 
market  shi  ire  combined  with  authority 
to  fix  rate!  and  control  service 
contracts-  -poses  potential  dangers  of 
unlawful )  ctivities  and  unreasonable 
rate  increj  ses  or  service  reductions  both 
when  it  is  first  filed  and  for  as  long  as 
it  remains  in  effect.  Thus,  under  the 
new  regul  itory  framework  established 
by  the  19^4  Act,  the  role  of  the 
Commissi  >n  as  a  monitoring  and 
surveillan  :e  agency  was  greatly 
enhanced  In  discharging  that 
responsib  lity,  the  Commission  cannot 
merely  ex  imine  an  agreement's 
provision! ;  rather,  it  must  continually 
gather,  rei  iew  and  interpret  data  on  the 
impact  of  he  agreement  on  U.S.  foreign 
commerce .  As  for  the  source  of  such 
informati(  n,  the  1984  Act  removed  the 
burden  of  aroof  in  agreement 
investigat  ons  from  the  carriers,  but  did 
not  alter  t  le  accuracy  of  the 
Commissi  m's  1966  observation  in 
Med/terrafiean  Pools  Investigation  that 
the  primafy  source  for  information  on 
the  operat  on  of  an  agreement  is  the 
carriers  th  it  are  the  parties  to  the 
agreement . 

At  pres(  nt,  the  Commission  has 
regulation  s  in  place  that  obtain 
informati(  n  from  carriers  about  their 
agreemen  s  in  two  principal  ways.  All 
new  agree  nents,  unless  specifically 
exempted  "  and  all  "significant 
niodificat  ons"  to  existing  agreements' 


•See  46 
""Signific 
defined  at 


of  confereno 
the  scope  to 
U.S.  port  ra; 
intermodal 
of  a  joint  ser 
scope  of  the 
currently 
additions  to 
joint  service 
service  leveli 
provisions  oi 
categories 
increase  in 
or  changes  ii 
signi 
national  or 


aR 


572.302-11. 
int  modifications"  are  presently 
4dCFR  572.403(a)(3)  to  include  *   *   * 
sign  Hcant  changes  in  the  geographic  scope 
or  pooling  agreements  which  expand 
:over  additional  foreign  countries  or 
n  ;es.  including  initial  conference 
a  ithority.  or  the  extension  of  the  scope 
ice  agreement  to  ports  outside  the 
ixisting  joint  service  agreement 
ser  ?ed  by  two  or  more  of  the  parties: 
he  number  of  parties  in  pooling  or 
igreements;  significant  reductions  in 
:  signiflcant  changes  in  pool  penalty 
carrying  charges:  and  changes  in  cargo 
orjdescriptions  that  result  in  a  significant 
■*  B  amount  of  cargo  subject  to  the  pool, 
the  allocation  of  cargo  or  revenue  that 
ficanily  change  the  cargo  or  revenue  shares  of 
npn-national  flag  lines. 


must  submit  an  information  form  ^° 
which,  at  a  minimum,  requires  the 
parties  to  state  the  full  name  of  the 
agreement  (Part  I);  whether  the 
agreement  authorizes  collective  rate 
fixing  (Part  n(A)),  cargo  or  revenue 
pooling  (Part  n(B)),  or  the  establishment 
of  a  "joint  service/consortium" 
arrangement  (Part  n(C));  whether  the 
agreement  was  entered  into  as  a 
response  to  any  law  or  other  official 
action  by  a  foreign  government  (e.g., 
cargo  reservation  laws)  (Part  VI);  and 
persons  who  can  be  contacted  by  the 
Commission's  staff  for  further 
information  if  necessary  (Part  IX).  If  an 
agreement  does  authorize  collective  rate 
fixing,  cargo  or  revenue  pooling,  or  the 
establishment  of  a  "joint  service/ 
consortium"  arrangement,  the  parties 
are  required  additionally  to  provide 
market  share  and  cargo  carryings 
information  for  the  previous  year  (Part 
III),  to  identify  the  nature  and  extent  of 
any  competition  on  the  trade  (Part  IV). 
and  to  identify  any  reports,  studies  or 
other  research  on  competitive* 
conditions  in  the  trade  (Part  VIII). 
Agreements  that  authorize  service 
rationalization  are  required  to  provide 
information  on  any  changes  in  port  calls 
or  reductions  in  service  that  will  result 
frt)m  the  agreement  within  the  next 
twelve  months  (Part  V).  In  addition, 
filing  parties  may  voluntarily  describe 
the  benefits  that  they  anticipate  will 
accrue  from  tha  agreement  to 
themselves  (sulh  as  improved 
operational  efficiencies)  or  to  shippers 
and  U.S.  commerce  (such  as  improved 
service)  (Part  VII). 

The  data  and  information  shown  on 
an  agreement's  information  form  are  the 
basis  for  pre-implementation  review  of 
an  agreement  under  section  10  and 
section  6(g)  of  the  1984  Act,  unless 
additional  information  is  obtained  as  a 
result  of  a  formal  request  issued  under 
section  6(d),"  in  which  case  the 
agreement's  effective  date  is  delayed 
until  the  45th  day  after  the  Commission 
receives  the  information  requested,  so 
that  pre-implementation  review  can 
include  the  additional  material. 

In  addition,  parties  to  effective 
agreements  are  required  to  file  minutes 
of  meetings  of  the  carriers  or  other 
persons  authorized  to  take  action  on 
behalf  of  the  carriers,  which  include 
reports  on  shippers'  requests  and 
complaints  and  reports  on  consultations 
with  shippers  and  shippers' 
associations.  >  2 


'"The  current  information  form  is  published  as 
appendix  A  to  part  572  of  the  Commission's 
regulations,  following  46  CFR  572.991. 

>'  N.  2,  supra,  and  accompanying  text. 

"46  CFR  572.702-703. 
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C.  Areas  of  Needed  Improvement 

While  the  information-gathering 
processes  for  agreements  established  by 
the  Commission  immediately  after 
passage  of  the  1984  Act  Have  served 
their  purpose  adequately,  the 
increasingly  comprehensive  and 
•complex  agreements  filed  iii  recent 
years  indicate  a  need  for  updating  and 
augmentation.  Agreements  with  multi- 
country  geographic  ranges  are  now 
common.  New  devices  and 
arrangements  for  dealing  with  excess 
capacity  have  appeared.  Rate  discussion 
agreements  between  conference  and 
nonconference  lines  have  become  more 
prevalent,  and  such  arrangements  have 
not  been  required  to  include  the 
procompetitive  provisions  applicable  to 
conferences.  Networks  of  vessel  and 
space  charter  agreements  covering  a 
multitude  of  trade  lanes  have  been 
established,  and  some  of  those 
agreements  operate  within  larger 
conference  agreements. 

In  addition,  some  of  the  provisions  of 
the  current  information  form  have  not 
produced  much  useful  information.  It 
appears  that  these  provisions  either 
have  become  outdated  or,  with  the 
benefit  of  hindsight,  were  not 
sufficiently  relevant  to  the 
Commission's  pre-implementation 
review  of  a  new  agreement  under  the 
standards  of  the  1984  Act.  This  is 
particulariy  true  of  Part  VI,  which 
concerns  whether  the  agreement  was 
entered  into  as  a  response  to  a  law  or 
other  action  by  a  foreign  government, 
and  Part  Vn,  which  allows  the  carriers 
to  describe  the  expected  benefits  of  the 
agreement  if  they  wish.  Further,  the 
activity  queries  in  Part  II  of  the  current 
form  which,  if  answered  in  the 
affirmative,  trigger  the  fijrther 
requirements  of  Parts  in,  IV  and  VIII,  do 
not  reach  rate  discussion  agreements 
between  independent  lines  or  between 
conference  lines  and  independents,  nor 
do  they  reach  agreements  to  discuss 
costs  or  exchange  cost  information. 
These  types  of  agreements  do  not 
directly  authorize  rate  setting  but 
nonetheless  have  a  direct  and 
Substantial  impact  on  rate  competition, 
as  discussed  fiirther  below. 

Due  to  the  limitations  of  the  current 
post-implementation  reporting 
requirements,  monitoring  of  effective 
agreements  at  present  depends 
primarily  on  other  reports  that  are  not 
required  by  regulation,  but  rather  must 
be  negotiated  as  to  content  and 
frequency  by  the  Commission's  staff 
with  the  carrier  parties  during  the  initial 
review  period.  Such  reports  produce 
data  bearing  on  the  carriers'  concerted 
practices  and  operating  results,  such  as 
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percentage  of  capacity  being  utilized  by 
shippers  and  average  gross  revenue  per 
•wenly-foot-equivalent  container  unit 
("TEU")  of  cargo.  Major  agreements  that 
currently  are  subject  to  negotiated 
reporting  requirements  include  the 
Trans  Atlantic  Conference  Agreement, 
the  Transpacific  Stabilization 
Agreement  and  the  Inter-American 
Discussion  Agreement. 

Obtaining  data  about  the  economic 
impact  of  effective  agreements  through 
ad  hoc  negotiations  during  the  initial 
review  period  has  been  a  flawed 
procedure.  Carrier  representatives  have 
shown  good  will  and  substantial 
cooperation,  but  both  they  and  the 
Commission's  staff  are  inevitably 
hampered  by  the  1984  Act's  strict  time 
limits  for  agreement  processing.  Once 
an  agreement  has  gone  into  effect,  the 
Commission  can  always  issue  an  order 
under  section  15  of  the  1984  Act  to 
obtain  information  from  the  mepiber 
carriers,! 3  but  that  power  is  better  suited 
for  special  circumstant-es  than  for  day- 
to-day  regulation.  In  sum,  neither  the 
current  practice  of  negotiating  ad  hoc 
reports  nor  the  authority  set  forth  in 
section  15  is  an  efficacious  method  of 
achieving  consistent  and  predictable 
oversight  of  significant  carrier 
agreements  after  they  have  gone  into 
effect. 

D.  The  Proposed  Rule 

The  Commission  addresses  the 
concerns  discussed  above  by  proposing 
new  regulations  that  are  designed  to 
elicit  more  detailed  and  specific 
information  on  ocean  carrier  agreements 
in  a  more  structured  and  comprehensive 
manner.  The  proposed  rule  formulates  a 
sliding  scale  of  information  demands  for 
three  classes  of  agreements.  "Class  A," 
"Class  B"  and  "Class  C."  Where  an 
agreement  fits  on  the  scale  depends  on 
the  activities  it  authorizes  and  the 
parties'  combined  market  share.  These 
criteria  are  discussed  further  below.  An 
agreement  that  does  not  authorize  any  of 
the  specified  activities  would  still  be 
required  by  law  to  be  filed  with  the 
Commission  (imless  it  qualifies  for  one 
of  the  existing  exemptions),  but  would 
not  have  any  information  form  or 
reporting  obligations. 


"Section  15(a)  states: 

The  Commission  may  require  any  common 
carrier,  or  any  officer,  receiver,  trustee,  lessee, 
agent,  or  employee  thereof,  to  Tile  with  it  any 
periodical  or  special  report  or  any  account,  record, 
rate,  or  charge,  or  memorandum  of  any  facts  and 
transactions  appertaining  to  the  business  of  that 
common  carrier.  The  report,  account,  record,  rate, 
charge,  or  memorandum  shall  be  made  under  oath 
whenever  the  Commission  so  requires,  and  shall  be 
furnished  in  the  form  and  within  the  time 
prescribed  by  the  Commission. 

46  U.S.C  app.  1714(a). 


For  an  agreement  fitting  into  one  of 
the  three  covered  classes,  the  proposed 
rule  has  the  following  important 
features: 

•  A  revised  information  form  that 
would  accompany  the  agreement  when 
it  is  first  filed,  requiring  the  submission 
of  specific  data  on  the  agreement 
member  lines'  cargo  carryings,  revenue 
results  and  port  service  patterns  before 
they  entered  into  the  agreement. 

•  If  the  agreement  goes  into  effect, 
additional  provisions  requiring  the 
member  lines  to  submit  reports  on  their 
operations  on  a  regular  and  ongoing 
basis.  Thus,  the  proposed  rule  would 
establish  reporting  requirements  as 
Commission  regulations  that  would 
have  the  status  of  agency  public  policy 
and  could  be  enforced  by  Commission 
or  court  sanctions  if  necessary. 

•  Linkage  between  the  information 
form  and  thfe  subsequent  reports.  Aside 
from  some  activities  that  are  relevant 
only  to  effective  agreements  (such  as 
independent  rate  actions),  the  reporting 
requirements  track  the  subject  areas  of 
the  information  form.  This  would 
enable  the  Commission  to  compare  the 
carriers'  operations  and  economic 
results  before  and  after  their  agreement 
went  info  effect. 

1.  Classification  of  Agreements:  The  Six 
"Class  A/B"  Activities 

"Class  A"  and  "Class  B'  agreements 
permit  the  same  kinds  of  activities:  the 
difference  between  them  is  market 
share.  An  agreement  is  a  "Class  A/B" 
agreement  if  it  authorizes  any  one  of  the 
following  six  activities: 

•  Ratemaking.  This  specifically 
includes  not  only  traditional  conference 
agreements,  under  which  a  group  of 
lines  agree  upon  fixed  rates  and 
practices  and  are  bound  to  them  under     ^ 
a  common  tariff,  but  also  agreements 
under  which  non-conference  lines  meet 
among  themselves  or  with  a  conference 
to  discuss  rates,  or  to  discuss  and  agree 
upon  rates  on  a  "non-binding"  basis. 
The  latter  types  of  agreements  have 
become  increasingly  common,  and  their 
presence  in  a  trade  raises  serious 
concerns  about  the  true  level  of 
competition  since  they  involve 
discussions  and  agreements  about  rates 
between  non-conference  lines  or 
between  a  conference  and  its  non- 
conference  competitors.  These  cohcerns 
are  not  necessarily  lessened  by  the  fact 
that  any  agreement  reached  with  regard 
to  a  particular  rate  would  not  bind  the 
carriers  to  adhere  to  the  rate;  a  shipper 
in  the  trade  seeking  to  negotiate  a  rate 
with  a  carrier  would  still  be  faced  with    . 
an  arrangement  that  unilaterally  brings 
outside  carriers  into  the  rate  negotiation 
process  and  potentially  limits  the 
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shipper's  ability  to  negotiate  the  best 
possible  rates  for  its  cargo. 

The  "ratemaking"  criterion  is  met  if 
the  agreement  authorizes  its  carrier 
members  to  (1)  agree  on  a  binding  basis 
under  a  common  tariff,  (2)  agree  on  a 
non-binding  basis,  or  (3)  discuss  any 
kind  of  basic  linehaul  rate — including 
port-to-port  rates,  independent  action 
rates,  overland  rates,  minilandbridge 
rates,  interior  point  intermodal  rates, 
proportional  rates,  through  rates,  joint 
rates,  minimum  rates,  volume  rates, 
joint  time/volume  rates,  project  rates, 
freight-all-kinds  rates,  volume  incentive 
programs,  service  contract  rates,  loyalty 
contract  rates,  rates  on  commodities 
exempt  from  tariff  filing,  &nd  so  forth — 
or  any  kind  of  ancillary  charge  or 
allowance  that  affects  the  total 
transportation  cost  to  the  shipper.  Those 
include  surcharges,  arbitraries,  currency 
adjustment  factors,  terminal  handling 
charges,  pickup  and  delivery  charges, 
demurrage,  absorption  and  equalization 
allowances,  and  so  forth. 

On  the  other  hand,  in  the  interest  of 
balance  and  restraint,  the  proposed  rule 
does  not  treat  as  "ratemaking" 
agreements  those  agreements  that 
concern  how  rates  are  collected  from 
shippers — for  example,  credit  . 
conditions  and  the  handling  of 
delinquent  accounts — but  do  not 
concern  the  level  of  the  rates 
themselves,  or  those  agreements  that 
concern  charges  or  payments  to  persons 
other  than  shippers,  e.g.,  inland 
divisions  of  through  rates,  brokerage, 
freight  forwarder  compensation, 
employment  of  neutral  bodies  for  self- 
policing  purposes,  or  development  of 
electronic  cargo  information  systems. 

•  Discussion  or  exchange  of  vessel- 
operating  cost  data.  The  Commission 
has  received  a  number  of  agreements 
that  do  not  authorize  rate  discussions  or 
agreements  of  any  kind,  but  do 
authorize  discussion  of  or  exchange  of 
cost  data  among  the  member  carriers. 
The  antitrust  laws  have  been  applied 
against  such  arrangements  in  other 
industries,  on  the  theory  that  the 
sharing  of  pricing  information  can  have 
a  significant  impact  on  price 
competition.**  The  most  significant 
costs  for  ocean  common  carriers  are 
vessel-operating  costs,  which  the 
proposed  rule  defines  to  include  wages 
of  officers  and  crew,  fringe  benefits, 
consumable  stores,  supplies  and 
equipment,  maintenance  and  repair, 
insurance,  vessel  fuel,  and  bareboat 
charter  hire.*'  The  1984  Act  allows 


"  •  E.g..  Sugar  Institute.  Inc.  v.  United  Stales.  297 
U.S.  S53  (1936):  American  Column  »^  Lumber  Co. 
V  United  States.  257  U.S.  377  (1921). 

'  ■■See  46  CFR  232.5(E)(l)(ii). 


carriers  to  etiter  into  agreements  to 
discuss  andtexchange  information  about 
these  costs,  but  the  Commission 
believes  that  they  should  be  subjected  to 
the  same  decree  of  scrutiny  as  their 
close  cousiils,  rate  discussion 
agreements,;  On  the  other  hand,  again  in 
the  interest  pf  balance  and  restraint,  the 
"costs"  criterion  does  not  apply  to 
discussion  of  other  types  of  expense  that 
are  less  important  for  setting  rates  (for 
example,  terminal  costs).  In  order  to 
make  this  distinction  effective, 
agreements  seeking  to  authorize 
discussion  ^r  exchange  of  cost  data 
inust  specifV  whether  that  authority 
includes  an  r  of  the  vessel-operating 
costs. 

•  Joint  S6  rvice,  which  is  defined  by 
the  Commij  sion's  regulations  as  *  *  • 

•  *  •  am  greement  l>etween  ocean 
common  canters  operating  as  a  joint  venture 
whereby  a  separate  service  is  established 
which:  (1)  H(}lds  itself  out  in  its  own  distinct 
operating  na^e:  (2)  independently  fixes  its 
own  rates,  charges,  practices  and  conditions 
of  service  or  Chooses  to  participate  in  its 
operating  na^e  in  another  agreement  which 
is  duly  authorized  to  determine  and 
implement  sitch  activities;  (3)  indejjendently 
publishes  itsrown  tariff  or  chooses  to 
participate  ii)  its  operating  name  in  an 
otherwise  established  tariff;  (4)  issues  its  own 
bills  of  ladin  ;;  and  (5)  acts  generally  as  a 
single  carriei  The  common  use  of  facilities 
may  occur  ai  d  there  is  no  competition 
between  mer  ibers  for  traffic  in  the  agreement 
trade;  but  th(  y  otherwise  maintain  their 
separate  idei  titles. 

46  CFR  572  104(n).  While  the 
introductia  i  of  a  joint  service  into  a 
trade  by  outside  lines  may  increase  the 
level  of  competition  and  the  range  of 
services  av^lable  for  shippers,  there  can 
be  negative  efl'ects  on  competition  and 
service  if  til  e  joint  service  is  formed  by 
lines  that  u  )  to  that  point  had  been 
competing  n  the  trade,  and  especially  if 
the  new  enl  ity  would  have  substantial 
market  povi  er. 

•  "Capac  ity  management"  or 
"capacity  r  gulation".  This  relatively 
new  technii  |ue  for  dealing  with 
overtonnagfng  and  depressed  rates 
limits  the  availability  of  vessel  space  to 
shippers  bu  t  does  not  reduce  the  real 
capacity  of  he  carriers.  Therefore,  such 
programs  h  ive  the  potential  to 
perpetuate  jconomic  inefficiencies  and 
unnecessar  r  costs  for  shippers, 
particularl]  ifthey  remain  in  place 
beyond  short-term  cargo  declines  or 
surges  in  Ccfpacity.  Agreements 
authorizing  such  programs  have 
sufficientmserious  ramifications  under 
the  1984  Alt  to  warrant  thorough 
monitoring] 

•  Regul^ion  or  discussion  of  service 
contracts.  If  ost  agreements  engaging  in 
this  activit;  are  conference  agreements. 


which  would  already  be  covered  by  the 
"ratemaking"  criterion  discussed  above. 
However,  agreements  among  non- 
conference  lines  may  include  authority 
to  confer  and  to  reach  "non-binding" 
agreements  on  service  contract  terms, 
and  such  authority  may  well  diminish 
price  and  service  competition.  . 

•  Pooling,  which  is  defined  by  the 
Commission's  regulations  as  *  *  * 

•  •  •  an  agreement  between  ocean 
common  carriers  which  provides  for  the 
division  of  caigo  cairyings,  earnings,  or 
revenue  and/or  losses  between  the  members 
in  accordance  with  an  established  formula  or 
scheme. 

46  CFR  572.104(w).  While  such 
agreements  are  not  as  common  as  they 
once  were,  they  are  severely 
anticompetitive  by  nature  and  must  be 
closely  regulated  when  they  do  appear. 

2.  Classification  of  Agreements:  the 
Importance  of  Market  Share 

The  proposed  rule  requires  any 
agreement  that  authorizes  one  or  more 
of  the  six  "Class  A/B"  activities  to  be 
accompanied,  upon  its  initial  filing, 
with  an  information  form  showing  its 
parties'  market  shares  both  for  the  entire 
agreement  and  also  in  each  of  the  sub- 
trades  within  the  overall  scope  of  the 
agreement,  during  the  most  recent 
calendar  quarter  for  which  complete 
data  are  available.  "Sub-trade"  is 
defined  as  all  liner  movements  between 
each  U.S.  port  range  (Atlantic.  Gulf  and 
Pacific)  and  each  foreign  coimtry  within 
the  overall  scope  of  the  agreement.  For 
example,  an  agreement  with  an  overall 
scope  of  U.S.  Pacific  Coast  to  the  Far 
East  would  have  sub-trades  of  U.S. 
Pacific  Coast  to  Japan.  U.S.  Pacific  Coast 
to  Taiwan,  and  so  forth. 

An  agreement  that  authorizes  at  least 
one  of  the  six  "Class  A/B"  activities  and 
holds  market  shares  of  50  percent  or 
more  in  half  or  more  of  its  sub-trades  is 
classified  as  a  "Class  A"  agreement 
under  the  proposed  rule.*^  The  parties 
to  such  an  agreement  are  required  to 
submit  extensive  historical  data  on  the 
initial  information  form  and,  if  the 
agreement  goes  into  effect,  to  submit 
detailed  quarterly  reports  on  their 
operations  under  the  agreement.  These 
requirements  are  discussed  in  detail 
below.  An  agreement  that  authorizes  at 
least  one  of  the  six  activities,  but  did  not 
hold  market  shares  of  50  percent  or 
more  in  at  least  half  of  its  sub-trades,  is 


■"For  example,  if  an  agreement  with  ten  sub- 
trades  reported  that  it  had  market  shares  of  50' 
percent  or  more  in  Ave  or  more  sub-trades,  it  would 
be  a  "Class  A"  agreement  By  using  that 
methodology  rather  than  average  market  share,  the 
proposed  rule  seeks  to  focus  on  those  agreements 
with  significant  market  power  spread  through  at 
least  half  of  their  total  geographic  scope. 
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classified  as  a  "Class  B"  agreement.  It 
would  file  the  same  information  form  as 
a  "Class  A"  agreement  but,  if  it  went 
into  efiect,  would  have  significantly 
lighter  reporting  obligations,  as  also 
discussed  below.  It  should  be  noted  that 
the  classification  of  an  agreement  as 
"Class  A"  would  not  be  permanent;  the 
agreement's  ongoing  reporting 
obligations  would  include  market  share 
data,  and  at  the  beginning  of  each 
calendar  year,  the  agreement's  sub-trade 
market  shares  during  the  most  recent 
calendar  quarter  for  which  complete 
data  are  available  would  determine 
whether  it  would  remain  under  "Class 
A"  reporting  obligations  for  the 
upcoming  year. 

Market  share  measures  an  agreement's 
potential  for  abuse  of  economic  power 
and  unreasonable  or  discriminatory 
price  and  service  practices.  The  break 
point  of  50  percent  in  at  least  half  of  the 
sub-trades  was  chosen  in  the  belief  that 
an  agreement  that  is  a  relatively  minor 
presence  in  a  majority  of  its  sub- 
trades— that  is,  a  "Class  B"  agreement- 
is  unlikely  to  be  able  to  impose 
unreasonable  or  imfair  rates  or  practices 
regardless  of  what  it  authorizes  its 
parties  to  do,  and  does  not  require 
extensive  gathering  of  information  about 
its  operation.  While  commenters  on  the 
proposed  rule  are  free  to  argue  for  a 
different  break  point,  it  should  be  noted 
that  an  important  feature  of  the 
proposed  rule  is  that  the  market  share 
calculation  for  rate  discussion 
agreements  and  "non-binding"  rate 
agreements  adds  the  market  shares  held 
by  the  non-conference  lines  to  those 
held  by  the  conference  linerfor 
purposes  of  determining  whether  such 
an  agreement  should  be  classified  as 
"aass  A"  or  "Class  B". 

The  new  focus  on  sub-trades  results 
from  the  Commission's  belief,  resulting 
from  the  agency's  experience  over  the 
ten  years  since  passage  of  the  1984  Act, 
that  economic  analysis  of  an  agreement 
is  facilitated  and  acquires  depth  of 
understanding  if  it  is  done  according  to 
the  agreement's  smaller  components. 
This  is  particularly  true  since,  as  noted 
above,  the  Commission  is  now  seeing 
more  and  more  agreements  that  have 
multi-coast  or  even  multi-continent 
geographic  ranges.  Further,  in  some  of 
the  more  geographically  fragmented 
parts  of  the  world,  such  as  the  Far  East 
and  the  South  Pacific,  sub-trades  can 
constitute.separate  and  cloistered 
markets.  Agreements  that  serve  a 
comparatively  unified  landmass,  such 
as  Europe,  might  still  implement 
practices  that  differ  from  area  to  area 
within  the  general  market.  These  factors 
all  argue  for  information-gathering 
systems  that  acquire  data  relevant  to  an 


agreement's  sub-trades,  rather  than  only 
the  market  defined  by  the  agreement's 
total  scope.!'  Accordingly,  the 
information  (besides  market  share) 
sought  by  the  proposed  rule  for  "Class 
A"  and  "Class  B"  agreements  is,  for  the 
most  part,  concerned  vdth  the 
agreements'  sub-trades. 

It  should  be  stated  at  this  juncture 
that  the  proposed  rule  includes  a 
procedure  whereby  the  Commission 
may  grant  a  waiver  from  full  compliance 
with  the  rule's  requirements,  if  a  group 
of  carriers  applies  for  and  justifies  such 
relief.  A  waiver  could  apply  to  any  part 
of  the  rule,  including  the  requirement 
that  data  be  reported  by  individual 
country  sub-trades.  For  example,  an 
agreement  might  be  permitted  to  report 
by  a  multi-coimtry  region  rather  than  by 
individual  coimtries,  if  it  could  show 
that  the  major  moving  commodities 
moving  into  or  out  of  a  particular  group 
of  countries  did  not  vary  much  country 
by  country,  and  so  regional  data  would 
provide  a  reasonably  accurate  and 
complete  description  of  the  trades  with 
those  Countries.  The  waiver  procedure 
could  also  be  used  to  allow  conferences 
made  up  of  relatively  small  carriers 
serving  a  relatively  small  trade  to 
submit  post-implementation  monitoring 
reports  at  wider  intervals  (for  example, 
once  a  year).  The  waiver  provisions 
specifically  state  that  the  Commission 
will  take  into  account  the  presence  or 
absence  of  shipper  complaints  in 
considering  an  application  for  a  waiver. 

3.  "Class  A  "  Agreements  Under  the 
Proposed  Rule 

The  information  form  for  a  "Class  A" 
agreement  begins  by  requiring  a  listing 
of  all  effective  agreements  covering  all 
or  part  of  the  geographic  scope  of  the 
proposed  agreement,  whose  parties 
include  one  or  more  of  the  parties  to  the 
proposed  agreement.  This  provision  is 
designed  to  ensure  that  the  (Commission 
has  accurate  information  regarding  the 
recent  trend  toward  networks  of 
agreements  connected  by  common 
parties.  Next,  the  form  requires  an 
identification  of  all  "Class  A/B" 
activities  that  the  agreement  seeks  to 
authorize. 

After  obtaining  the  market  share  data 
discussed  above,  the  information  form 
then  inquires  into  the  recent  agreement- 
wide  cargo  carryings  and  revenue 
results  of  each  of  the  carriers  that  would 
now  join  together  into  the  agreement. 
Otherwise,  the  information  form  focuses 
primarily  on  the  state  of  affairs  in  each 


"This  approach  also  allows  for  the  possibility 
that  Commission  or  court  sanctions  against  an 
agreement  could  ;»event  an  agreement  only  from 
operating  in  a  particular  sub-trade,  rather  than  from 
operating  at  all. 


of  the  agreement's  sub-trades  before  the 
agreement  was  filed.  This  is  done  by 
reference  to  the  major  commodities 
moving  to  and  from  the  United  States  in 
each  sub-trade. 

Using  the  actual  commodities  moving 
under  an  agreement  as  the  chief  frame 
of  regulatory  reference  is  an  important 
feature  of  the  proposed  rule,  and 
represents  a  significant  departure  from 
current  practice.  At  present,  the 
information  obtained  by  the 
Commission  on  carrier  rate  and  ser\ice 
practices  via  the  monitoring  reports 
submitted  for  certain  major  agreements 
does  not  describe  the  cargo  being 
transported,  and  is  stated  in  the 
aggregate  (for  example,  total  number  of 
service  contracts  executed)  or  as  broad 
averages  (for  example,  average  revenue 
per  TEU  of  all  cargoes),  hi  contrast,  the 
proposed  information  form,  while 
continuing  to  require  the  submission  of 
aggregate  data  in  certain  areas,  mainly 
requires  carriers  to  identify  the 
commodities  that  have  made  up  the 
bulk  of  their  cargo  in  each  sub-trade  and 
then  to  submit  data  on  the  price  and 
service  practices  they  have  applied  to 
each  of  those  commodities.  With  this 
information  in  hand,  the  Commission 
will  have  a  reasonably  comprehensive 
summary  of  pre-agreement  rate  and 
service  practices  in  each  sub-trade 
covered  by  the  new  agreement,  as  well 
as  in  the  agreement's  entire  geographic 
scope.  If  the  agreement  is  permitted  to 
go  into  effect,  that  summary  will  ser\'e 
as  a  baseline  for  analyzing  the 
corresponding  information  later 
obtained  through  the  post- 
implementation  reports. 

In  sum.  the  proposed  rule  both 
changes  the  orientation  of  agreement 
review  to  that  of  the  cargo  being 
affected,  and  also  calls  for  more  refined 
and  differentiated  data  from  the  carriers. 
These  reforms  should  provide  the 
Commission  with  improved  and  more 
useful  indicators  of  the  potential  or 
actual  impact  of  an  agreement  on  the 
needs  of  shippers  for  good  service  at 
reasonable  rates,  and  in  particular 
whether  the  agreement  might  cause  or  * 
has  caused  imfair  or  imreasonable 
conditions  for  specific  commodities, 
classes  of  shippers,  or  geographic  areas. 
It  should  be  noted  that,~^hile  the 
proposed  rule  is  constructed  around  the 
major  moving  commodities  in  each  sub- 
trade,  nothing  prevents  the  Commission 
from  taking  appropriate  action  if  it 
receives  information  that  an  agreement 
is  harming  the  fair  and  reasonable 
transportation  of  a  relatively  minor 
commodity. 

The  information  form  also  inquires 
into  the  effect  of  the  agreement  on  ports 
within  its  geographic  range;  it  should  be 
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noted  that  it  is  unnecessary  to  segregate 
data  on  port  calls  by  sub-  trades.  In 
addition,  the  information  form  imposes 
special  requirements  on  any  "Class  A'' 
agreement  that  authorizes  "capacity 
management"  or  "capacity  regulation." 
Because  such  programs  are  designed  to 
address  problems  of  excess  capacity,  the 
information  form  inquires  into  each 
agreement  member  line's  recent 
capacity  utilization  experience  within 
the  geographic  service  area  to  be 
covered  by  the  proposed  program  and 
Its  initial  capacity  level  under  the 
program.  These  data  are  to  be  provided 
within  a  "geographic  service  area" 
because  a  capacity  management  or 
regulation  program  that  is  part  of  a 
larger  agreement  can  be  designed  to 
cover  less  than  the  entire  geographic 
scope  of  the  agreement.  This  section  of 
the  form  also  requires  the  submission  of 
any  reports  or  studies  dealing  with 
capacity  utilization  and  related  topics, 
but  only  to  the  extent  that  such 
documents  were  both  recently  prepared 
and  shared  among  the  agreement  lines, 
and  thus  may  have  influenced  the 
formation  of  the  capacity  management 
program. 

If  the  new  agreement  were  permitted 
to  go  into  effect,  then  the  reporting 
requirements  for  "Class  A"  agreements 
.would  become  applicable.  Changes  in 
membership  in  other  agreements  would 
be  reported,  and  the  parties'  market 
shares  would  continue  to  be  tracked  by 
entire  agreement  geographic  scope  and 
by  sub-trade.  Otherwise,  the  reporting 
requirements  would  mirror  the 
information  form  in  order  to  provide 
"before  and  after"  depictions  of  the 
trade,  with  some  additional  provisions 
that  can  apply  only  to  an  effective 
agreement.  For  example,  the  special 
provisions  of  the  information  form 
applicable  to  a  capacity  management 
program  would  be  expanded  to  carefully 
monitor  the  actual  operation  of  the 
program.  In  addition,  a  new  section 
entitled  "Independent  Rate  Actions" 
would  apply  to  "Class  A"  conference 
agreements  and  would  require: 

For  each  sub-trade  within  the  scope  of  the 
agreement,  and  for  each  of  the  leading 
commodities  *  *  *,  and  for  each  party,  state 
the  number  of  independent  rate  actions  taken 
during  the  calendar  quarter  that  were 
applicable  to  that  commodity  moving  in  that 
sub-trade,  and  the  total  number  of  TEUs  of 
that  commodity  covered  by  the  independent 
actions.  Also;  state  the  name  of  each  shipper 
for  whom  an  independent  rate  was  taken  on 
that  commodity  during  the  calendar  quarter, 
and  state  whether  the  shipper  was  a 
beneficial  cargo  owner,  a  non-vessel- 
operating  common  carrier,  or  a  shippers' 
association. 


This  pro'  ision  would  allow  the 
Commisj  ion  to  monitor  the  level  of 
indepen(  ent  rate  activity  (or  the  lack  of 
such  acti  nty)  on  specific  commodities, 
and  to  tale  appropriate  action 
immediately  if  it  appears  that  certain 
commodities  or  types  of  shipper  are 
receivina  more  rigid  rate  treatment  than 
others.    | 

4.  "ClasaB"  agreements  under  the 
proposea  rule 

As  alrmdy  stated,  the  proposed  rule 
prescribe  the  same  information  form 
for  "Clas$  B"  agreements  as  for  "Class 
A"  agreelnents.  This  establishes  the 
same  pre  agreement  baseline  as  is  done 
for  "Clas ;  A"  agreements.  However, 
assuming  the  "Class  B"  agreem.-'nt  were 
allowed  I  o  go  into  effect,  the  reporting 
requirements  are  limited  to  quarterly 
updates  ^  n  market  share,  agreement- 
wide  car  o  and  revenue  results, 
memben  lip  in  other  agreements,  and 
changes  bi  port  service.  The  agreement 
would  he  monitored  by  the 
Commiss  ion,  particularly  the  sub-trades 
where  thi ;  agreement  holds  more  than 
50  percei  ,t  of  the  market,  and  if  there 
were  indications  of  possible  rate  or 
service  problems  in  a  sub-  trade,  further 
informat  on  would  be  obtained — by 
either  in  armal  negotiation  or  a  section 
15  order-  -and  compared  against  the 
original  I  aseline  data  to  determine 
whether  urther  action  was  necessary. 


"Class  C 


5. 
Proposec 


Agreements  Under  the 
Rule 


An  agr  «ment  that  authorizes  service 
rationali:  ation,  such  as  space  charters, 
coordina  ion  of  service  frequency  and 
port  rotal  ions,  and  coordination  of  the 
size  and  i  :apacity  of  vessels  to  be 
deployed  by  the  parties,  but  does  not 
authoriza  "capacity  management"  or 
"capacity  regulation"  (or  any  of  the 
other  fiv3  "Class  A/B"  activities),  is  a 
"Class  CJ  agreement.  Although  such 
agreements  have  rarely  presented 
serious  regulatory  concerns,  some 
oversight  is  necessitated  by  section 
6(g) 's  adi  lonition  against  agreements 
that  caus ;  unreasonable  reductions  in 
service.  I  or  a  "Class  C"  agreement,  the 
proposec  rule  provides  for  information 
form  and  reporting  requirements  limited 
to  memb  rship  in  other  agreements  and 
the  level  pf  service  at  the  ports  within 
the  agreement's  overall  scope.  Those 
provisiorts  should  provide  the 
Commisaon  with  adequate  warnings  in 
case  servjce  rationalization  reaches  the 
point  where  a  port,  and  the  shippers 
which  us  3  that  port,  begin  to  suffer. 

6.  Other,  \mendments 


The  proposed 
of  other 


rule  contains  a  number 
Amendments  to  the 


Commission's  existing  regulations  in  46 
CFR  part  572.  For  the  most  part,  these 
amendments  are  not  substantive  and  are 
designed  to  make  the  existing 
regulations  consistent  with  the 
proposed  rule,  to  eliminate  certain 
outdated  regulations,  or  to  reorganize 
certain  subparts  of  the  existing 
■  regulations.  They  include  the  following: 

•  In  §  572.104,  new  definitions  are 
added  for  such  terms  as  "capacity 
management  or  capacity  regulation 
agreements,"  "monitoring  report," 
"rate"  and  "vessel-operating  costs."  In 
addition,  the  present  definition  of  a 
joint  service  is  revised  to  ehminate  the 
reference  to  "consortium,"  which  is  a 
term  not  defined  by  the  1984  Act  and 
could  include  a  number  of  commercial 
relationships  besides  joint  services. 

•  In  subpart  C,  the  exemptions  of 
certain  kinds  of  agreements  are  revised 
to  eliminate  unnecessary  references  to 
"Information  Form"  requirements. 
These  changes  have  no  effect  on  the 
exemptions  themselves. 

•  Subpart  D  is  revised  to  include 
existing  subpart  E.  so  that  all  regulations 
governing  the  content  «nd  organization 
of  filed  agreements  will  be  contained 
within  one  subpart.  Also,  proposed 

§  572.401(a)(2)  state.s  that  five  copies  of 
the  new  Information  Form  must  be  filed 
along  with  a  new  agreement;  this  is  the 
minimum  number  of  copies  that  will  be 
needed  by  the  Commission  in  order  to 
review  and  process  an  agreement. 
Subparagraph  (h)  of  present  §  572.402  is 
deleted  as  no  longer  necessary.  Also,  the 
proposed  rule  eliminates  the 
requirements  in  current  §  572.403(a)(2)- 
(3)  that  Information  Forms  must 
accompany  "significant  modifications" 
to  effective  agreements;  they  will  not 
longer  be  necessary  since  the 
agreements  addressed  by  those 
regulations  will  in  all  likeUhood  be 
subject  to  ongoing  reporting 
requirements.  Also,  the  standards 
presently  set  forth  in  §  572.404  for 
granting  a  waiver  are  revised  to  remove 
the  requirement  that  the  applicant  show 
that  "beneficial  results"  will  occur  if  the 
waiver  is  granted,  and  instead  to  require 
that  the  applicant  show  that  granting  the 
waiver  will  not  impair  effective 
regulation  by  the  Commission, 
consistent  with  the  language  of  section 
16  of  the  1984  Act.  46  U.S.C.  app.  1715. 
Similar  language  is  used  in  the 
proposed  rule's  other  waiver  provisions 
in  revised  subparts  E  and  G. 

•  Section  572.608(b)(2).  which  sets 
forth  an  exception  to  the  confidentiaUty 
of  submitted  material,  is  revised  to  more 
closely  reflect  the  language  of  section 
6(j)  of  the  1984  Act,  46  U.S.C.  app. 
1705(j).  Similar  language  is  used  in  the 
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proposed  rule's  provision  mi 
confidentiaUty  in  revised  sul^art  G. 

7.  Carrier  Costs  and  Profits 

The  Commission's  obligation  under 
section  6(g)  of  the  1984  Act  to  police 
against  agreements  that  may  cause,  or 
have  caused,  unreasonable  increases  in 
transportation  rates,  and  the  1984  Act's 
purpose  of  providing  an  efficient  and 
economic  transportation  system  in  the 
ocean  commerce  of  the  United  States,  46 
U.S.C.  app.  1701(2).  raise  the  question 
whether  these  policies  can  or  should  be 
pursued  by  monitoring  the  costs  and/or 
profitability  of  the  carriers  to  a 
particular  agreement.  The  proposed  rule 
does  not  include  provisions  on  carrier 
costs  or  profitability,  but  the 
Commission  wishes  to  solicit  comments 
on  the  lawfulness  and  feasibility  of  such 
provisions.  Commenters  should  address 
whether  such  provisions  would  be 
inconsistent  with  Congress's  directive 
that  "(tjhe  determination  whether  an 
agreement  is  likely  to  produce  an 
'unreasonable  increase  in  the  price  of 
transportation'  does  not  authorize  the 
PMC  to  engage  in  the  type  of  ratemaking 
analysis  undertaken  by  regulators  of 
public  utilities  or  as  applied  in  the 
domestic  offshore  trades."  H.R.  Rep.  No. 
600. 98th  Cong..  2d  Sess.  35  (1984).  That 
aside,  commenters  should  also  address 
how  such  provisions  might  be 
structured,  particularly  given  the 
proposed  rules  focus  on  individual 
country  sub-trades;  whether  costs  and/ 
or  profitability  under  a  particular 
agreement  can  be  measured  accurately, 
particularly  if  the  carriers  to  the 
agreement  have  other  operations 
elsewhere;  and  Whether  arguments  that 
an  agreement  is  necessary  to  control 
costs  or  to  improve  profits  are  better 
explored  in  the  context  of  an 
investi^  (Hon  of  a  particular  agreement, 
rather  than  made  the  subject  of 
regulations  applicable  to  broad  cla.ssts 
of  agreements. 

8.  Effective  Agreements  Under  the 
Proposed  Rule 

The  Commission's  present  intentions 
regarding  the  treatment  of  effective 
agreements  under  the  regulations 
proposed  in  this  proceeding  are  as 
follows.  Upon  publication  of  a  final 
nile.  the  regulations  would  be<:ome 
effective  immediately  for  new 
agreements,  which  thus  would  be 
required  to  comply  with  the  revised 
Information  Form  provisions.  However, 
the  proper  appHcation  of  the  new 
regulations  to  agreements  already  in 
effect  could  not  be  determined 
immediately,  because  the  market  share 
■data  necessary  to  separate  Cla.ss  A/B 


agreements  Into  Class  A  «nd  Class  B 
will  not  be  readily  available. 

Accordingly,  the  Commission  intends 
to  stay  application  of  the  final  rule  to 
effecUve  agreements.  The  Commission 
then  will  direct  all  existing  Class  A/B 
agreements  to  submit  reports  under 
section  15  of  the  1984  Act  that  would 
include  all  the  infonnation  demanded  of 
new  Class  JJB  agreements  under  the 
Information  Form  regulations,  including 
market  share  data.  Upon  review  of  these 
reports,  those  agreements  will  be 
appropriately  classified  into  Class  A  or 
Class  B,  the  stay  of  the  final  rule  will  be 
lifted,  and  the  orderiy  filing  of  the 
regular  monitoring  reports  (including 
those  applicable  to  Class  C  agreements) 
will  begin.  The  initial  section  15  reports 
will  provide  baselines  (albeit  not  pre- 
implemontation  baselines)  against 
which  the  subsequent  reports  will  be 
compared  as  jpart  of  the  continuous 
monitoring  of  each  agreement.  For  those 
agreements  ab^ady  in  effect  that  are 
subject  to  reporting  requirements 
negotiated  by  the  Commission's  staff, 
those  requirements  will  be  superseded 
by  the  final  rule. 

The  Federal  Maritime  Commission 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  and  small 
government  jurisdictions.  The  ocean 
carriers  affected  by  the  rule  are  not 
"small  organizations"  or  "small 
governmental  jurisdictions"  as  defined 
by  5  U.S.C  601  and,  as  large  and 
predominantly  foreign-bas«d 
enterprises,  are  not  "small  business 
concerns"  as  defined  by  15  U.S.C.  632 
and  regulations  i.ssued  thereunder. 

The  collection  of  informnf  ion 
requirements  contained  in  rtiis  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Public  Law  96- 
511),  as  amended.  The  incremental 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
range  from  an  average  of  46  hours  to  144 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information,  ^end  comments 
regarding  this  burden  estimate, 
including  suggestions  for  reducing  tliis 
burden,  to  Bruce  A.  Dombrowski. 
Deputy  Man.iging  Director.  Federal 
Maritime  Commission.  Washington,  DC 
20573,  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 


Managwnent  and  Budget,  Washington. 
IX:  20503. 

List  ofSubiects  in  46  CFR  Part  572 

Administrative  practice  and 
procedure;  maritime  carriers;  reporting 
and  recordkeeping  requirements. 

Therefore,  pursuant  to  5  U.S.C  553 
and  sections  4.  5. 6, 10. 15  and  17  of  the 
Shipping  Act  of  1984,  46  U.S.C  app. 
1703. 1704. 1705. 1709. 1714  and  1716, 
Part  572  of  Title  46.  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  follows: 

PART  572— AGREEMENTS  BY  OCEAN 
COMMON  CARRIERS  AND  OTHER 
PERSONS  SUBJECT  TO  THE 
SHtPPfNQACTOF1984 

1.  The  authority  citation  for  Part  572 
continues  to  read  as  follows: 

Autboriiy:  5  U.S.C  553.  46  U.&C  app. 
1701-1707, 1709-1710, 1712  and  1714-171? 

2.  In  section  572.103,  the  first 
sentence  of  paragraph  (a),  the  first  two 
sentences  of  paragraph  (b).  the  first 
sentence  of  paragraph  (c),  and  the 
second  sentence  of  paragraph  (d)  are 
revised;  in  paragraph  (e).  the  third 
sentence  is  revised,  the  last  sentence  is 
revised,  and  a  new  sentence  is  added  as 
follows: 

S  572.103    Policies. 

(a)  The  Act  requires  that  agreements 
be  processed  and  reviewed,  upon  their 
initial  filing,  according  to  strirt  statutory 
deadlines.  •  •  • 

(b)  The  Act  requires  that  agrtements 
be  reviewed,  upon  their  initial  filing,  to 
ensure  compliance  with  all  applicable 
provisions  of  the  Act  and  empowers  the 
Commission  to  obtain  information  to 
conduct  that  review.  This  part  identifies 
those  classes  of  agreements  which  mu.<rt 
be  accompanied  by  information 
submissions  when  they  are  first  filed, 
and  sets  forth  the  kind  of  information 
for  each  class  of  agreement  which  the 
Commission  believes  relevant  to  Slial 
review.  •  •  * 

(c)  In  order  to  further  the  goal  of 
expedited  processing  and  review  of 
agreements  upon  their  initial  filing, 
agreements  are  required  to  me«t  certain 
minimum  requirements  as  to  forrii. 


(d)  *   *  •  In  order  to  minimize  delay 
in  implementation  of  routine 
agreements  and  to  avoid  the  private  and 
public  cost  of  unnecessary  regulation, 
the  Commission  is  exempting  certain 
classes  of  agreements  from  the  filing 
requirements  of  this  part. 

le)  •  *   •  This,  however,  requires 
greater  monitoring  of  agreements  after 
they  have  become  effective,  to  assure 
continued  compliance  with  all 
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applicable  provisions  of  the  Act.  *  *  • 
Only  that  information  which  is 
necessary  to  assure  that  Commission 
monitoring  responsibilities  will  be 
fulfilled  is  requested.  It  is  the  policy  of 
the  Commission  to  keep  the  costs  of 
regulation  to  a  minimum  and  at  the 
same  time  obtain  information  needed  to 
fulfill  its  statutory  responsibility. 
***** 

3.  In  section  572.104,  paragraphs  (e) 
through  (r)  are  redesignated  (0  through 
(s);  (s)  through  (x)  are  redesignated  (u) 
■  through  (z);  (y)  is  redesignated  (cc);  (z) 
through  (cc)  are  redesignated  (dd) 
through  (gg);  (dd)  is  redesignated  (hh); 
and  (ee)  and  (ff)  are  redesignated  (ii)  and 
(jj);  new  paragraphs  (e),  (t),  (aa).  (bb). 
and  (kk)  are  added;  in  newly 
redesignated  (g),  the  last  sentence  is 
revised;  newly  redesignated  (j)  is 
revised;  the  heading  of  newly 
redesignated  (o)  is  revised;  newly 
redesignated  (cc)  is  revised;  and  in 
newly  redesignated  (hh).  the  last 
sentence  is  revised  to  read  as  follows: 

§572.104    Definitions. 

•  •        •        •        * 

(e)  Capacity  management  or  capacity 
regulation  agreement  means  an 
agreement  between  two  or  more  ocean 
common  carriers  which  authorizes 
withholding  some  part  of  the  capacity  of 
the  parties'  vessels  from  a  specified 
transportation  market,  without  reducing 
the  real  capacity  of  those  vessels.  The 
term  does  not  include  sailing 
agreements  or  space  charter  agreements. 

•  *        *        *        » 

(g)  Conference  agreement  •  •  *  The 
term  does  not  include  joint  service, 
pooling,  sailing,  space  charter,' or 
transshipment  agreements. 

•  *        *        •        • 

(j)  Effective  agreement  means  an 
agreement  approved  pursuant  to  the 
Shipping  Act.  1916.  or  effective 
pursuant  to  an  exemption  under  that 
act,  or  effective  under  tlie  Act. 

•  *        *        *        * 

(o)  Joint  sen-jce  agreement  *  •  • 

•  *        •        •        * 

(t)  Monitoring  report  means  the  report 
containing  economic  information  which 
must  be  filed  at  defined  intervals  with 
regard  to  certain  kinds  of  agreements 
that  are  effective  under  the  Act. 

(aa)  Rate,  for  purposes  of  this  part, 
includes  both  the  basic  price  paid  by  a 
shipper  to  an  ocean  common  carrier  for 
a  specified  level  of  transportation 
service  for  a  stated  quantity  of  a 
particular  commodity,  ftt)m  origin  to 
destination,  on  or  after  a  stated  effective 
date  or  within  a  defined  time  frame,  and 
^Iso  any  accessorial  charges  or 


allowanc  es 


total 

(bb) 
agreeme4t 
carriers 
upon 
common  Hari 


basis,  or 

(cc) 
agreemeift 
carriers 
rational] 
a  schedu 
will  servi 
carrier's 
size  and 
deplo 
not  i 
capacity 
regulat 


that  increase  or  decrease  the 
transportation  cost  to  the  shipper. 
?  agreement  means  an 
between  ocean  common 
\  rhich  authorizes  agreement 
or^either  a  binding  basis  under  a 
iff  or  on  a  non-binding 
liscussion  of,  any  kind  of  rate. 
ling  agreement  means  an 
between  ocean  common 
V  'hich  provides  for  the 
':  ation  of  service  by  establishing 
e  of  ports  which  each  carrier 
,  the  frequency  of  each 
I  alls  at  those  ports,  and/or  the 
apacity  of  the  vessels  to  be 
the  parties.  The  term  does 
nclu  le  joint  service  agreements,  or 
;  nanagement  or  capacity 
agreements. 


yec  by 


tioi  I 


(hh)  Sf  ice  charter  agreement  *  *  * 
The  arrai^gement  may  include 
arrangements  for  equipment  interchange 
and  recei  )t/delivery  of  cargo,  but  may 
not  inclui  le  capacity  management  or 
capacity  i  egulation  as  used  in  this 


subpart. 

(kk)  Vessel 
ofthefol 
an  ocean 
wages  of 
includin[ 
regularly 
fringe  benefits 
consuma 
equipmerft 
costs;  vessel 
expense 

costs;  protection 
insurance  costs 


'-operating  costs  means  any 
awing  expenses  incurred  by 
:ommon  carrier:  Salaries  and 
ifficers  and  unlicensed  crew, 
relief  crews  and  others 
3m ployed  aboard  the  vessel; 
efits;  expenses  associated  with 
le  stores,  supplies  and 
vessel  fuel  and  incidental 
maintenance  and  repair 
lull  and  machinery  insurance 
and  indemnity 
;  costs  for  other  marine 
not  properly  chargeable 
machinery  insurance  or  to 
and  indemnity  insurance 
md  bareboat  charter  hire 


msur  ince 
anl 


risk 
to  hull 
protectioi 
accounts; 
expenses. 

§572.30    ftVmendecQ 

4.  In  se(  tion  572.301,  paragraph  (b)  is 
amended  )y  removing  the  words 
"Informat  on  Form"  and  the  comma 
immediati  ly  thereafter. 


§572.302 

5.  In  se(|tion 
amended 
"InformatJo 
immediat(  ly 


Amended] 

572.302,  paragraph  (b)  is 
>y  removing  the  words 
-n  Form"  and  the  comma 
thereafter. 


§572.303 

6.  In 
amended 
Informat  i 


sec  t 


§572.304 

7.  In  se<tion 
amended 
Inlormatidii 


^Amended] 

ion  572.303,  paragraph  (b)  is 
>y  removing  the  words  "and 
i(  n  Form." 


Amended] 

572.304,  paragraph  (b)  is 
y  removing  the  words  "and 
Form." 


§572.305    [Amended] 

8.  In  section  572.305,  paragraph  (b)  is 
amended  by  removing  the  words  "and 
Information  Form." 

§572.306    [Amended] 

9.  In  section  572.306,  paragraph  (b)  is 
amended  by  removing  the  words  "and 
Information  Form." 

§572.308    [Amended]  . 

10.  In  section  572.308,  paragraph  (b) 
is  amended  by  removing  the  words  "and 
Information  Form." 

§572.309    [Amended] 

11.  In  section  572.309.  paragraph  (a) 
introductory  text,  is  amended  by 
removing  the  words  "Information 
Form"  and  the  comma  immediately 
thereafter. 

12.  In  subpart  D,  the  heading  thereof 
is  revised,  as  follows: 

Subpart  D-^iling  of  Agreements 

13.  In  section  572.401,  the  heading 
thereof  and  paragraphs  (a)(2),  (c),  (d) 
and  (e)  are  revised  to  read  as  follows: 

§572.401    General  requirements. 

(a)*  *  * 

(2)  Where  required  by  this  part,  an 
original  and  five  copies  of  the 
completed  Information  Form  referenced 
at  subpart  E  of  this  part;  and 
***** 

(c)  Any  agreement  which  does  not 
meet  the  filing  requirements  of  this 
section,  including  any  applicable 
Information  Form  requirements,  shall  be 
rejected  in  accordance  with  §  572.601. 

(d)  Assessment  agreements  shall  be 
filed  and  shall  be  effective  upon  filing. 

(e)  Parties  to  agreements  with 
expiration  dates  shall  file  any 
modification  seeking  renewal  for  a 
specific  term  or  elimination  of  a 
termination  date  in  sufficient  time  to 
accommodate  the  waiting  period 
required  under  the  Act. 

14.  In  section  572.402,  paragraph 
(e)(2)  is  amended  by  changing  the 
references  to  "§§  572.501  and  572.502" 
to  "§§  572.403  and  572.404,"  paragraph, 
(f)  is  amended  by  changing  the 
references  to  "§§  572.501(b)(3), 
572.501(b)(6)  and  572.502(a)(1)"  to 

"§§  572.403(b)(3),  572.403(b)(6)  and 
572.404(a)(1),"  and  paragraph  (h)  is 
removed. 

15.  Section  572.405  is  removed  and 
section  572.403  is  redesignated  572.405 
with  paragraphs  (a)  and  (g)(3)  revised  as 
follows,  and  section  572.501  of  subpart 
E  is  redesignated  572.403  with 
paragraphs  (a)  and  (b)  amended  by 
changing  the  references  to  "§  572.502" 
to  "§572.404": 


rtv4  «>APM«^  u*4ttt««i  fn. 


^  0^«%n 


.^f  tk. 


02382  Federal  Register  /  Vol.  59.  No.    132  /  Monday.  December  5,  1994  /  Proposed  Rules 


A.  «r     _-  *t 


Federal  Register  /  Vol.  59.  No.  232  /  Monday,  December  5.  1994  /  Proposed  Rules  62381 


§572.405    Modificalions  of  agreements. 

»        •        »        •        •' 

(a)  Agreement  modifications  shall  be: 
filed  in  accordance  with  the  provisions 
of  572.401  and  in  the  format  specified 
in  572.402;  with  the  content  and 
organization  specified  in  572.403  and 
572.404  and  in  accordance  with  this 
section. 


(g) 


*  •  • 


[i]  The  filing  of  a  republished 
agreement,  as  described  in  paragraph 
(g)(2)  of  this  section,  may  be 
accomplished  by  filing  only  an  executed 
»   original  true  copy.  No  Information  Form 
requirements  appFy  to  the  filing  of  a 
republished  agreement. 

16.  Section  572.406  is  redesignated 
572.407  and  section  572.404  is 
redesignated  572.406  and  revised  as 
follows,  and  section  572.502  of  subpart 
E  is  redesignated  572.404  with 
paragraphs  (a)  and  (b)(1)  amended  by 
changing  the  reference  to  "572.501"  to 
"572.403": 

§572.406    Application  for  waiver. 

(a)  Upon  a  showing  of  good  f:.'iuse,  the 
Commission  may  waive  the 
requirements  of  §§  572.401, 572.402. 
572.403,  572.404  and  572.405. 

(b)  Requests  for  such  a  waiver  shall  be 
.submitted  in  advance  of  the  filing  of  the 
agreement  to  which  the  requested 
waiver  would  apply  and  shall  state:  (1) 
the  specific  provisions  from  which  relief 
is  sought;  (2)  the  special  circumstances 
requiring  the  requested  relief;  and  (3) 
why  granting  the  requested  waiver  will 
not  substantially  impair  efTective 
regulation  of  the  agreement. 

17.  The  heading  of  subpart  E  is 
removed  and  new  subpart  E  is  added,  as 
follows: 

Subpart  E — Information  Form 
Requirements 

§  572.501    GSeneral  requirements. 

(a)  Certain  agreements  must  be 
accompanied,  upon  their  initial  filing, 
with  an  Information  Form  setting  forth 
information  and  data  on  the  agreement 
member  lines*  prior  cargo  carryings, 
revenue  results  and  port  service 
patterns. 

(b)  The  filing  parties  to  an  agreement 
subject  to  this  subpart  shall  complete 
and  submit  an  original  and  five  copies 
of  the  applicable  Information  Form  at 
the  time  the  agreement  is  filed.  Copies 
of  the  applicable  Form  may  be  obtained 
at  the  Office  of  the  Secretary  or  by 
writing  to  the  Secretary  of  the 
Commission. 

(c)  A  complete  response  in 
accordance  with  the  instructions  on  the 


Information  Form  shall  be  supplied  to 
each  item.  Whenever  the  party 
answering  a  particular  part  is  unable  to 
supply  a  complete  response,  that  party 
shall  prmide  either  estimated  data  (with 
an  explanation  of  why  precise  data  are 
not  available)  or  a  detailed  statement  of 
reasons  for  noncompliance  and  the 
efforts  made  to  obtain  the  required 
information. 

(d)  The  Information  Form  for  a 
particular  agreement  may  be 
supplemented  with  any  other 
information  or  documentary  material, 

(e)  The  Information  Form  and  any 
additional  information  submitted  in 
(injunction  with  the  filing  of  a 
particular  agreement  shall  not  be 
disclosed  except  as  provided  in 
§572.608. 

§572.502    Subject  agreements. 

Agreements  subject  to  this  subpart  are 
divided  into  two  classes,  Class  A/B  and 
Class  C.  When  used  in  this  subpart: 

(a)  Class  A/B  agreement  means  an 
agreement  that  is  one  or  more  of  the 
following: 

(!)  A  rate  agreement  as  defined  in 
§  572.104(33)  and  §  572.104(bb); 

(2)  A  joint  servi(»  agreement  as 
defined  in  §572.104(o); 

(3)  A  pooling  agreement  as  defined  in 
§572.104(y); 

(4)  A  capacity  management  or 
capacity  regulation  agreement  as 
defined  in  §572. 104(e); 

(5)  An  agreement  authorizing 
discussion  or  exchange  of  data  on 
vessel-operating  costs  as  defined  in 
§572.104(kk);or 

(6)  An  agreement  authorizing 
regulation  or  discussion  of  service 
contracts  as  defined  in  §  572.104(dd). 

(b)  Class  C  agreement  means  an 
agreement  that  is  one  or  more  of  the 
following: 

(1)  A  sailing  agreement  as  defined  In 
§572.104(cc);or 

(2)  A  space  charter  agreement  as 
defined  in  §572.104(hh). 

§  572.503    Information  form  for  Class  A/B 
agreements. 

This  section  sets  forth  the  Information 
Form  for  Class  A/B  agreements,  with 
accompanying  instructions  that  are 
intended  to  facilitate  the  completion  of 
the  Form.  The  instructions  should  be 
read  in  conjunction  with  the  Shipping 
Act  of  1984  and  with  this  part  572. 

Infonnation  Form  for  Class  A/B  Agreements 

Instructions 

All  agreements  between  ocesn  common 
carriers  that  are  Class  A/B  agreements  as 
defined  in  46  CFR  572.502(a)  must  be 
accompanied  l>y  a  completed  Information 
Form  for  such  agreements.  A  complete 
response  must  be  siipplied  to  each  part  of  the 


Form.  Where  the  party  answering  a  particular 
part  is  unable  to  supply  a  complete  response, 
that  party  shall  provide  either  estimated  data 
(with  an  explanation  of  why  precise  data  aw 
not  available)  or  a  detailed  statement  of 
reasons  for  noncompliance  and  the  efforte 
made  to  obtain  the  required  infomnsfion.  AH 
sources  must  be  identified. 
Part! 

Part  I  requires  the  filing  party  to  stite  the 
full  name  of  the  agn%ment  as  also  provided 
under  46  CFR  .S72.403. 
Part  II 

Part  II  requires  the  filing  party  to  list  all 
effective  agreements  covering  all  or  part  of 
the  geographic  scope  of  the  filed  agreemenl. 
whose  parties  include  one  or  more  of  the 
parties  to  the  fii<>d  agreement 
Part  IIKA)^ 

Part  IIKA)  requires  the  filing  party  to 
indicate  whdthor  the  agreement  authorizes 
the  parties  to  collectively  fix  rates  under  a 
common  tariff,  to  agree  upon  rates  on  a  non- 
binding  basis,  or  to  discuss  rates.  Such  rale 
activities  may  be  authorized  by  a  confcremx- 
agreement,  an  interrorfercnce  agreemenl,  an 
agreement  among  one  or  more  conferences 
and  one  or  more  non-conference  ocean 
common  carriers,  or  an  agreement  amimg  Iwtj 
or  more  non-conference  ocean  common 
earners. 

Part  ni(B) 

Part  111(B)  requires  the  filing  party  to 
indicate  whether  the  agreement  authorize!! 
the  parties  to  establish  a  joint  service. 
Part  III(C) 

Part  IIKC)  n>quires  the  filing  party  to 
indicate  whether  the  agreement  authorizes 
the  parties  to  paul  cargo  or  revenues. 
Part  Ili(D) 

Part  IIUD)  nwjuires  the  filing  party  to 
indicate  whether  the  agreement  authorizes 
the  parties  to  establish  capacity  menagemeut 
or  capacity  regulation  programs,  whereby 
some  part  of  the  capacity  of  the  parties' 
ves.sels  is  withheld  from  a  specified 
transportation  market. 
Part  UKE) 

Part  in(E)  requires  the  filing  party  to 
indicate  whether  the  agreement  authoriajs. 
the  parties  to  discuss  or  exchange  data  on 
vessel-operating  costs,  which  include  wages 
of  officers  and  crew;  fringe  benefits; 
consumable  stores;  supplies  and  equipment; 
maintenance  and  repair,  insurance;  vessel 
fuel;  and  charter  hire. 

Part  ni{F) 

Part  IIUF)  requires  the  filing  party  to 
indicate  whether  the  agreement  authorihat 
the  parties  to  r^ulate  or  discuss  service 
contracts. 

Part  IV 

Part  IV  requires  the  filing  party  to  proviiie 
the  market  shares  of  all  liner  operators  within 
the  entire  geographic  scope  of  the  agreement 
and  in  each  sub-trade  within  the  scope  of  the 
agreement,  during  the  roost  recent  calendar 
quarter  for  which  complete  data  are 
available.  Svlt-tmde  is  defined  a*  the  scope 
of  all  liner  movements  between  each  VS. 
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port  range  within  the  scope  of  the  agreement 
'  and  each  foreign  country  within  the  scope  of 
the  agreement.  Where  the  agreement  covers 
both  U.S.  inbound  and  outbound  liner 
movements,  inbound  and  outbound  market 
shares  should  be  shown  separately. 

U.S.  port  ranges  are  defined  as  follows: 

Atlantic — Includes  ports  along  the  eastern 
seaboard  from  the  northern  boundary  of 
Maine  to.  but  not  including,  Key  West, 
Florida.  Also  includes  all  ports  bordering 
upon  the  Great  Lakes  and  their  connecting 
waterways  as  well  as  all  ports  in  the  State  of 
New  York  on  the  St.  Lawrence  River. 

Cuiff-Includes  all  ports  along  the  Gulf  of 
Mexico  from  Key  West,  Florida,  to 
Brownsville.  Texas,  inclusive.  Also  includes 
all  ports  in  Puerto  Rico  and  the  U.S.  Virgin 
Islands. 

ftici//c— Includes  all  ports  in  the  States  of 
Alaska,  Hawaii,  California,  Oregon  and 
Washington.  Also  includes  all  ports  in  Guam. 
American  Samoa  and  Saipan. 

The  formula  for  calculating  market  share 
(in  either  the  entire  agreement  scope  or  in  a 
sub-trade)  is  as  follows: 

The  total  amount  of  cargo  carried  on  each 
liner  operator's  liner  vessels  (in  either  the 
entire  agreement  scope  or  in  the  particular 
sub-trade)  during  the  most  recent  calendar 
quarter  for  which  complete  data  are 
available,  divided  by  the  total  amount  of 
cargo  carried  on  all  liner  vessels  (in  either  the 
entire  agreement  scope  or  in  the  particular 
sub-trade)  during  the  same  calendar  quarter, 
which  quotient  is  multiplied  by  100.  The 
calendar  quarter  used  must  be  clearly 
identified.  The  market  shares  held  by  non- 
agreement  lines  as  well  as  by  agreement  lines 
must  be  provided,  stated  separately  in  the 
format  indicated. 

The  amount  of  cargo  is  to  be  measured  in 
TEUs.  Liner  movements  is  the  carriage  of 
liner  cargo  by  liner  operators.  Liner  cargoes 
are  cargoes  carried  on  liner  vessels  in  a  liner 
service.  A  liner  operator  is  a  vessel-operating 
common  carrier  engaged  in  liner  service. 
Uner  vessels  are  those  vessels  used  in  a  liner 
ser\ice.  Uner  service  refers  to  a  definite, 
advertised  schedule  of  sailings  at  regular 
intervals.  All  these  definitions,  terms  and 
descriptions  apply  only  for  purposes  of  the 
Information  Form. 

PartV 

Part  V  requires  the  filing  party  to  state,  for 
each  agreement  member  line  that  served  all 
or  any  part  of  the  geographic  area  covered  by 
the  agreement  during  all  or  any  part  of  the 
most  recent  12-month  period  for  which 
complete  data  are  available,  each  line's  total 
cargo  carryings  (measured  in  TEUs)  within 
the  geographic  area,  total  revenues  within  the 
geographic  ar^a.  and  average  revenue  per 
TEU.  The  Information  Form  specifies  the 
format  in  which  the  information  is  to  be 
reported.  Where  the  agreement  covers  both 
U.S.  inbound  and  outbound  liner 
movements,  inbound  and  outbound  data 
should  be  stated  separately. 
Part  VI 

Part  VI  requires  the  filing  party  to  identify, 
for  each  sub-trade  within  the  scope  of  the       * 
agreement,  the  top  10  commodities  by 
cumulative  TEUs  carried  by  all  the  parties 
during  the  same  12-month  period  used  in 


respondinj 


peri  Dd 
I  agreem  mt 


accounting 

TEUs 

month 

the 

outbound 

outbound 

separately 

Part  VII 


to  Part  V,  or  the  commodities 
for  50  percent  of  the  cumulative 
carried  by  all  the  parties  during  the  12- 
whichever  is  greater.  Where 
covers  both  U.S.  inbound  and 
ner  movements,  inbound  and 
<  ub-trades  should  be  stated 


i  ddresses  how  each  of  the  parties 
prop  )sed  agreement  has  carried  each 
comi  [lodity  in  each  sub-trade,  and  the 
rej  ults  experienced  by  each  party 
ca^iage  of  each  commodity.  The 
Form  specifics  the  format  in 
nformation  is  to  be  reported. 


<re(]  i 


tie 
ng  to 


ic  scope  ( 


s  concerned  with  the  levgls  of 
ich  port  within  the  entire 

of  the  agreement.  The  filing 
ired  to  provide  the  number  of 
port  by  each  of  the  agreement 
12-month  p>eriod  used  in 
Parts  V,  VI  and  VII,  and  also 
iny  change  in  the  nature  or  type 
be  effected  immediately  by  the 


Part  VII 
to  the 
major 
revenue 
from  its 
Informatio: 
which  the 

Part  VIII 

Part  VIII 
ser\'ice  at  € 
geograph 
party  is 
calls  at  eac 
lines  over 
respond! 
to  indicate 
of  ser\'ice  I 
agreement 

Part  IX 

Part  IX  is  required  to  be  completed  only 
where  the  t  jreement  authorizes  capacity 
managemei  t  or  capacity  regulation  as 
defined  by  16  CFR  572.104(e).  The  filing 
party  is  req  lired  to  state  the  total  TEU 
capacity  pr  )vided  by  each  party  in  the 
geographic  service  area  covered  by  the 
capacity  mi  nagement  or  capacity  regulation 
program  du  ring  the  same  12-month  period 
used  in  res]  onding  to  Parts  V.  VI,  VII  and 
VIII,  the  nu  nber  of  those  TEUs  that  were 
utilized,  an  1  each  party's  initial  capacity 
commitmei  t  or  allocation  under  the  program. 
Where  the  t  apacity  management  or  capacity 
regulation  (program  covers  both  U.S.  inbound 
and  outtx)u|>d  liner  movements,  inbound  and 
outbound  dhta  should  be  stated  separately. 
Copies  of  sfecified  kinds  of  reports  must  also 
be  provider 

PartX(A) 

Part  X(AHrequires  the  filing  party  to 
provide  thMname,  title,  address,  telephone 
number  an(|  cable  address  of  a  person  the 
Commissioi  may  contact  regarding  the 


Information 
provided  th  jrein 
Part  X(B) 

ParrX(B) 
provide  thetname, 
number  an< 
Commissioi 
for  additioi^l 

Part  X(C) 

Part 
the  In 

information 
and 
party's 
complete, 
indicate  h 
parties  to 


Form  and  any  information 


requires  the  filing  party  to 

title,  address,  telephone 
cable  address  of  a  person  the 
may  contact  regarding  a  request 
'  information  or  documents. 

X(C)lequires  that  the  filing  party  sign 
formation  Form  and  certify  that  the 

in  the  Form  and  all  attachments 
appendices  are.  to  the  best  of  the  filing 
knoi  riedge,  true,  correct  and 

T  le  filing  party  is  also  required  to 
is  or  her  relationship  with  the 
thp  agreement. 


Federal  Maritime  Commission 

Information  Form  For  Certain  Agreements  By 
Or  Among  Ocean  Common  Carriers 

Agreement  Number    ___^ 

(Assigned  by  FMC) 

Part  I  Agreement  Name: 

Part  H  Other  Agreements 

List  all  effective  agreements  covering  all  or 
part  of  the  geographic  scope  of  this 
agreement,  whose  parties  include  one  or 
more  of  the  parties  to  this  agreement. 
Part  III  Agreement  Type 

(A)  Rate  Agreements 

Does  the  agreement  authorize  the  parties  to 
collectively  fix  rates  on  a  binding  basis  under 
a  common  tariff,  or  to  agree  upon  rates  on  a 
non-binding  basis,  or  to  discuss  rates? 
Yes  n    No  D  ' 

(B)  Joint  Service  Agreements 

Does  the  agreement  authorize  the  parties  to 
establish  a  joint  service? 
YesD       NoD 

(C)  Pooling  Agreements 

Does  the  agreement  authorize  the  parties  to 
pool  cargoes  or  revenues? 
Yes  n       No  D 

(D)  Capacity  Management  or  Capacity 
Regulation 

Does  the  agreement  authorize  the  parties  to 
establish  capacity  management  or  capacity 
regulation  programs? 

Yes  n       No  a 

(E)  Vessel-Operating  Costs 

Does  the  agreement  authorize  the  parties  to 
discuss  or  exchange  data  on  vessel-operating 
costs? 

YesD       NoD 

(F)  Service  Contracts 

Does  the  agreement  authorize  the  parties  to 
discuss  or  agree  on  service  contract  terms 
and  conditions,  on  either  a  binding  or  non- 
binding  basis? 

YesD       Nod 

Parts  IV.  V.  VI,  VH.  Vin  and  X  must  be 
completed  for  all  agreements.  If  Part  III(D)  is 
answered  "Yes,"  complete  Part  IX  as  well. 
Part  rv  Market  Share  Information 

Provide  the  market  shares  of  all  liner 
operators  within  the  entire  scope  of  the 
agreement  and  within  each  agreement  sub- 
trade  during  the  most  recent  calendar  quarter 
for  which  complete  data  are  available.  The 
information  should  be  provided  in  the  format 
below: 

Market  Share  Report  for  (Indi- 
cate Either  Entire  Agreement 
Scope,  or  Sub-trade  Name)  Time 
Period 


TEUs 

Per- 
cent 

Agreenrwnt  Market  Share 
Une  A 

X.XXX 
X.XXX 
X.XXX 

XX 

XX 

Une  B 

Une  C  

XX 

Total  Agfeement 
Market  Share 

X.XXX 

XX 
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Market  Share  Report  for  (Indi- 
cate Either  Entire  Agreement 
Scope,  or  Sub-trade  Name)  Time 
Period— Continued 


TEUs 

Per- 
cent 

Non-Agreement  Market 
Share 

Line  X ^ 

Une  y 

X,XXX 
X.XXX 
X^XX 

XX 
XX 
XX 

Line  Z 

Total  Non-Agree- 
ment Market 
Share 

X.XXX 

XX 

Total  Market 

X.XXX 

100 

Part  V  Cargo  and  Revenue  Riesults 
Agreement-Wide 

For  each  party  that  served  all  or  any  part 
of  the  geographic  area  covered  by  the  entire 
agreement  during  all  or  any  part  of  the  most 
recent  12-month  period  for  which  complete 
data  are  available,  state  total  cargo  carryings 
in  TEUs  within  the  entire  geographic  area, 
total  revenues  within  the  geographic  area, 
and  average  revenue  per  TEU.  The  same  12- 
monlh  period  must  be  used  for  each  party. 
The  information  should  be  provided  in  the 
format  below: 

•    Time  Period 


Carrier 

Total 
TEUs 

Total 
reve- 
nues 

Avg. 
revenue 
per  TEU 

A 

S 
S 

s 
s 

S 
S 

s 
s 

B 

C 

Ete.  ...„ 

Part  M  Leading  Commodities 

For  each  sub-trade  within  the  scope  of  the 
agreement,  list  the  top  10  commodities  by 
cumulative  TEUs  carried  by  all  the  parties 
during  the  same  time  period  used  in 
responding  to  Part  V,  or  list  the  commodities 
accounting  for  50  percent  of  the  cumulative 
TEUs  carried  by  all  the  parties  during  the 
same  12-month  period,  whichever  list  is 
longer.  The  same  12-month  period  must  be 
used  in  reporting  for  each  subhtrade.  The 
information  should  be  provided  in  the  format 
below: 

Time  Period  (Same  as  That  Used  in 
Responding  to  Part  V) 

I.  Sub-trade 

A.  First  leading  commodity 

B.  Second  leading  commodity 

C.  Third  leading  commoditv  etc.    • 

II.  Sub-trade 

A.  First  leading  commodity  etc. 

Part  VII  Cargo  and  Revenue  Results  by  Sub- 
Trade 

For  the  same  time  period  used  in 
responding  to  Parts  V  and  VI.  and  for  each 
sub-trade  within  the  scope  of  the  agreement, 
and  for  each  of  the  leading  commodities 
listed  for  each  sub-trade  in  the  response  to 


Part  VI.  and  for  each  p»arty,  provide  the 
following  information: 

(1)  Total  TEUs  carried  port-to-port  under 
tariff  rates,  and  average  gross  revenue  per 
TEU.  *^ 

(2)  Total  TEUs  carried  port-to-port  under 
service  contracts,  and  average  gross  revenue 
per  TEU. 

(3)  Total  TEUs  carried  by  intermodal 
service  under  tariff  rates,  and  average  gross 
revenue  per  TEU. 

(4)  Total  TEUs  carried  by  intermodal 
service  under  service  contracts,  and  average 
gross  revenue  per  TEU. 

The  information  should  be  provided  in  the 
format  below: 

Time  Period  (Same  as  That  Used  in 
Responding  to  Part  V) 

1.  Sub-trade  A 
A.  First  leading  commodity 
1. Carrier  A 

(a)  Port-to-port  service  under  tariff  rates 
(1)  Total  TEUs  of  first  leading  commodity 

carried 
(2)Average  gross  revenue  per  TEU 

(b)  Port-to-port  ser\'ice  under  service 
contracts 

(1)  Total  TEUs  of  first  leading  commodity 
carried 

(2)  Average  gross  revenue  per  TEU 

(c)  Intermodal  service  under  tariff  rates 

(1)  Total  TEUs  of  first  leading  commoditv 
carried 

(2)  Average  gross  revenue  per  TEU 

(d)  Intermodal  service  under  service 
contracts 

(1)  Total  TEUs  of  first  leading  commodity 
carried 

(2)  Average  gross  revenue  per  TEU 

2.  Carrier  B 
(a)  etc. 

3.  etc. 

B.  Second  leading  commodity 
1.  Carrier  A 
(a)  etc. 
.II.  Sub-trade  B 

A.  First  leading  commoditv 
1.  etc. 

Part  VIII  Port  Service 

For  each  port  within  the  entire  geographic 
scope  of  the  agreement,  state  the  number  of 
port  calls  by  each  of  the  parties  over  the  same 
time  period  used  in  responding  to  Parts  V.  VI 
and  VII.  The  information  should  be  provided 
in  the  format  below: 

Time  Period 

[Same  as  that  used  in  responding  to  Part  V) 


Carrier  A 
Carrier  B 
CamerC 
Etc 


Port 


Port 


Port 


Port 


Port 


Also,  for  each  port  within  the  entire 
geographic  scope  of  the  agreement,  indicate 
any  change  in  the  nature  or  type  of  service 
to  be  effected  immediately  by  the  agreement, 
including  base  port  designation  and 
frequency  of  vessel  calls. 


Part  IX  Capacity  Management  or  Regulation 
(if  Applicable) 

For  each  party  that  served  the  geographic 
service  area  to  be  covered  by  the  capacity 
management  or  capacity  regulation  program 
during  all  or  any  part  of  the  12-month  period 
used  in  responding  to  Parts  V,  VI,  Vn  and 
VIII,  provide  the  information  indicated  in  the 
format  below: 

Time  Period 

(Same  as  thai  used  in  responding  to  Part  V] 


Carrier  A 
Carrier  B 
CamerC 
Etc 


Total 
TEU  ca- 
pacity 
provided 
in  the  ge- 
ographic 
service 
area 


Total 
TEUs  uti- 
lized 


Initial 
TEU  ca- 
pacity 
commit- 
ment/allo- 
cation 


In  addition  provide  copies  of  anv  repons 
or  analyses  dealing  with  cargo  space 
utilization,  cargo  level  forecasts  or  new  ship 
buildings,  which  were  prepared  during  the 
12  months  prior  to  the  filing  of  the  agreemir,! 
and  circulated  among  at  least  two  parties 
PartX 

(A)  Identification  of  Person{s)  to  Contsn 
Regarding  the  Information  Form 

(1)  Name    ^ 

(2)  Title 3_ 

(3)  Firm  Name  and  Business    

(4)  Business  Telephone  Number 

(5)  Cable  Address    


(B)  Identification  of  an  Individual  Located 
in  the  United  States  Designated  for  the 
Limited  Purpose  of  Receiving  Notice  of  an 
Issuance  of  a  Request  for  Additional 
Information  or  Documents  (see  46  CFR 
572.606). 

(l)Name ^ 

(2)  Title 

(3)  Address 


(4)  Telephone 

(5)  Cable  Address 

(C)  Certification 

This  Information  Form,  together  with  any 
and  all  appendices  and  attachments  thereto, 
was  prepared  and  assembled  in  accordance 
with  instructions  issued  by  the  Federal 
Maritime  Commission.  The  information  is.  to 
the  best  of  my  knowledge,  true,  correct,  and 
complete. 

Name  (please  print  or  t\'pe) 

Title 

Relationship  with  parties  to  agreement     


Signature 
Date 


§  572.504    Information  form  for  Class  C 
agreements. 

This  section  sets  forth  the  Information 
Form  for  Class  C  agreements,  with 
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accompanying  instructions  that  are 
intended  to  facilitate  the  completion  of 
the  Form.  The  explanation  and 
instructions  should  be  read  in 
conjunction  with  the  Shipping  Act  of 
1984  and  46  CFR  part  572. 

InfoniutioB  Form  for  Qass  C  Agreements 

Instructions 

AH  agreements  between  or  among  ocean 
common  carriers  that  are  Class  C  agreements 
as  defined  in  46  CFR  572.502(b)  must  be 
accompanied  by  a  completed  Information 
Form  for  such  agreements.  A  complete 
response  must  be  supplied  to  the  Form. 
Where  the  filing  party  is  unable  to  supply  a 
complete  response,  that  party  shall  provide 
either  estimated  data  (with  an  explanation  of 
why  precise  data  are  not  available)  or  a 
detailed  statement  of  reasons  for 
noncompliance  and  the  efforts  made  to 
obtain  the  required  information.  All  sources 
must  be  identified. 

Parti 

Part  I  requires  the  filing  party  to  state  the 
full  name  of  the  agreement  as  also  provided 
under  46  CFR  572.403. 

Part  II 

Part  II  requires  the  filing  party  to  list  all 
effective  agreements  covering  all  or  part  of 
the  geographic  scope  of  the  filed  agreement, 
whose  parties  include  one  or  more  of  the 
parties  to  the  filed  agreement. 

Part  III 

Part  111  is  concerned  with  the  level  of 
service  at  each  port  within  the  entire 
geographic  scope  of  the  agreement.  The  filing 
party  is  required  to  state  the  number  of  calls 
at  each  port  by  each  of  the  parties  over  the 
most  recent  12-month  period  for  which 
complete  data  are  available,  and  also  to 
indicate  any  change  in  the  nature  or  type  of 
service  to  be  effected  immediately  by  the 
agreement 

Part  IV(A) 

Part  IV(A)  requires  the  filing  party  to 
provide  the  name,  title,  address,  telephone 
number  and  cable  address  of  a  person  the 
Commission  may  contact  regarding  the 
Information  Form  and  any  information 
provided  therein. 

Part  IV(B) 

Part  IV(B)  requires  the  filing  party  to 
provide  the  name,  title,  address,  telephone 
number  and  cable  address  of  a  person  the 
Commission  may  contact  regarding  a  request 
for  additional  information  or  documents. 

Part  IV(C) 

Part  IV(C)  requires  that  the  filing  party  sign 
the  Information  Form  and  certify  that  the 
information  in  the  Form  and  all  attachments 
and  appendices  are,  to  the  best  of  the  filing 
party's  knowledge,  true,  correct  and 
complete.  The  filing  party  is  also  required  to 
indicate  his  or  her  relationship  with  the 
parties  to  the  agreement. 

Federal  Maritime  Comaiisaion 

Information  Form  For  Certain  Agreements  By 
or  Among  Ocean  Common  Carriers 

.\grcement  Number 
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Part  1  Agreement  Name:    

Part  II  Other  Agreements 

List  all  eff  sctive  agreements  covering  all  or 
part  of  the  gi  ographic  scope  of  this 
agreement,  \  rhose  parties  include  one  or 
more  of  the  larties  to  this  agreement. 

Part  III  Port  tervice 


For  each 
scope  of  the 
port  calls  by 
recent  12-m(  nth 
data  are  avafable 
provided  in 


f  ort  within  the  entire  geographic 
agreement,  state  the  number  of 
each  of  the  parties  over  the  most 
period  for  which  complete 
'.  The  information  should  be 
he  format  below. 


Carrier  A 
Carrier  B 
Carrier  C 
Etc 


Port 


eich] 


aii.li  port  within  the  entire 
s  [:ope  of  the  agreement,  indicate 
m  the  nature  or  type  of  service 
immediately  by  the  agreement, 
ie  port  designation  and 
o  vessel  calls. 


bjsi 


■tie 


iCc  m 
:n 


Signature 
Date 


Time  Period 


Port 


Port 


Port 


Port 


Also,  for 
geographic 
any  change 
to  be  effect©  I 
including 
frequency 
Part  IV 

(A)  Identilcat 
Regarding 

(1)  Name 

(2)  Title  _ 

(3)  Firm  Nattie  and  Business 

(4)  Business 

(5)  Cable 

(B)  Identi 
in  the  Unite  1 
Limited 
Issuance  of 
Information 
572.606). 

(1)  Name 

(2)  Title 

(3)  Address 

(4)  Telephoi  e 

(5)  Cable  Ad  dress 


ion  of  Person(s)  to  Contact 
Information  Form 


Telephone  Number . 


Ac  dress 


cation  of  an  Individual  Located 
States  Designated  for  the 

of  Receiving  Notice  of  an 
Request  for  Additional 

or  Documents  (see  46  CFR 


Put  lose 


(C)  Certifies 

This  Infbrnat 
and  all  appetid 
was  prepare  1 
with  instructions 
Maritime 
the  best  of 
complete 
Name  (plea^  print  or  type) 

Title   

Relationshi 


ion 

ion  Form,  together  with  any 
ices  and  attachments  thereto, 
and  assembled  in  accordance 

issued  by  the  Federal 
mission.  The  information  is,  to 
y  knowledge,  true,  correct,  and 


with  parties  to  agreement 


§  572.505    Application  for  waiver. 

(a)  Upon  a  showing  of  good  cause,  the 
CommissicEi  may  waive  any  part  of  the 
informatioti  form  requirements  of 

§§  5 72. 503|or  572.504. 

(b)  Requi  tsts  for  such  a  waiver  shall  be 
submitted  n  advance  of  the  filing  of  the 
informatio  i  form  to  which  the  requested 


waiver  would  apply  and  shall  state  (1) 
the  specific  requirements  from  which 
relief  is  sought;  (2)  the  special 
circumstances  requiring  the  requested 
relief;  and  (3)  why  granting  the 
requested  waiver  will  not  substantially 
impair  effective  regulation  of  the 
agreement,  either  during  pre- 
implementation  review  or  during  post- 
implementation  monitoring.  The 
Commission  will  take  into  account  the 
presence  or  absence  of  shipper 
complaints  in  considering  an 
application  for  a  waiver. 

18.  In  section  572.601,  paragraph  (a) 
and  the  first  sentence  of  paragraph  (b)(1) 
are  revised,  as  follows: 

§  572.601    Preliminary  review— rejection  of 
agreements. 

(a)  The  Commission  shall  make  a 
preliminary  review  of  each  filed 
agreement  to  determine  whether  the 
agreement  is  in  compliance  with  the 
filing  requirements  of  the  Act  and  this  ' 
part  and,  where  applicable,  whether  the 
accompanying  Information  Form  is 
complete  or,  where  not  complete, 
whether  the  deficiency  is  adequately 
explained  or  is  excused  by  a  waiver 
granted  by  the  Commission  under 
§572.505. 

(b)(1)  The  Commission  shall  reject 
any  agreement  that  otherwise  fails  to 
comply  with  the  filing  and  Information 
Form  requirements  of  the  Act  and  this 
part. 
»        *        •        •        • 

19.  In  section  572.608,  paragraph 
(b)(2)  is  revised,  as  follows: 

§572.608    ConfidentiaHty  of  submitted 
materials. 

*  •        •        »        • 

(b)*  *  • 

(2)  It  is  disclosed  to  either  body  of 
Congress  or  to  a  duly  authorized 
committee  or  subcommittee  of  Congress. 

*  *        •        •        • 

20.  In  section  572.701,  paragraphs  (b), 
(c)  and  (d)  are  removed,  paragraph  (a)(1) 
is  redesignated  (b)  and  is  revised, 
paragraph  (a)(2)  is  redesignated  (c),  a 
new  paragraph  (a)  is  added,  paragraph 

(e)  is  redesignated  (d)  and  is  revised,  a 
new  paragraph  (e)  is  added,  paragraph 

(f)  is  redesignated  (g)  and  is  revised,  and 
a  new  paragraph  (f)  is  added,  as  follows: 

§572.701    General  requirements. 

(a)  Certain  agreements  are  required  to 
submit  quarterly  Monitoring  Reports  on 
an  ongoing  basis  for  as  long  as  they 
remain  in  effect,  setting  forth 
information  and  data  on  the  agreement 
member  lines*  cargo  carryings,  revenue 
results  and  port  service  patterns  under 
the  agreement.  In  addition,  certain 
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agreements  are  required  to  submit 
minutes  of  their  meetings. 

(b)  Address.  Monitoring  Reports  and 
minutes  required  by  this  subpart  should 
be  addressed  to  the  Commission  as 
follows:  Director,  Bureau  of  Trade 
Monitoring  and  Analysis,  Federal 
Maritime  Commission,  Washington, 
B.C.  20573-0001.  Copies  of  the 
applicable  Monitoring  Report  form  may 
be  obtained  from  the  Bureau  of  Trade 
Monitoring  and  Analysis.  The  lower, 
left-hand  comer  of  the  envelope  in 
which  each  Monitoring  Report  or  set  of 
minutes  is  forwarded  should  indicate 
the  nature  of  its  contents  and  the  related 
agreement  niunber.  For  example: 
"Monitoring  Report,  Agreement  5000" 
or  "Minutes,  Agreement  5000." 
•        *        *        •        * 

(d)  Time  for  filing.  Monitoring  Reports 
shall  be  filed  within  30  days  of  the  end 
of  each  calendar  quarter.  Minutes  filed 
on  an  annual  (calendar)  year  basis  shall 
be  filed  by  February  15  of  the  following 
year.  Other  documents  shall  be  filed 
within  30  days  of  the  end  of  a  quarter- 
year,  a  meeting,  or  the  receipt  of  a 
request  for  documents. 

(e)  A  complete  response  in  7 
accordance  with  the  instructions  on  t&e 
applicable  Monitoring  Report  shall  be 
supplied  to  each  item,  vyhenever  the 
party  answering  a  particular  part  is 
unable  to  supply  a  complete  response, 
that  party  shall  provide  either  estimated 
data  (with  an  explanation  of  why 
precise  data  are  not  available)  or  a 
detailed  statement  of  reasons  for 
noncompliance  and  the  efforts  made  to 
obtain  the  required  information. 

(f)  A  Monitoring  Report  for  a 
particular  agreement  may  be 
supplemented  with  any  other 
information  or  documentary  material. 

(g)  Confidentiality.  The  Monitoring 
Reports,  minutes,  and  any  other 
additional  information  submitted  for  a 
particular  agreement  will  be  exempt 
from  disclosure  under  5  U.S.C.  552, 
except  to  the  extent: 

(1)  It  is  relevant  to  an  administrative 
or  judicial  action  or  proceeding;  or    • 

(2)  It  is  disclosed  to  either  body  of 
Congress  or  to  a  duly  authorized 
committee  or  subcommittee  of  Congress. 

Parties  may  voluntarily  disclose  or 
make  Monitoring  Reports.^imn^tes  or 
any  other  additional  information 
publicly  available.  The  Commission 
must  be  promptly  informed  of  any  such 
voluntary  disclosure. 

21.  Section  572.702  is  redesignated 
572.706,  the  heading  thereof  is  revised, 
and  a  new  paragraph  (d)  is  added,  as 
follows: 


§572.706  Piling  of  minutes— including 
shippers'  requests  and  complaints,  and 
consultations 

•        *        *       •        • 

(d)  Serial  numbers.  (1)  Each  set  of 
minutes  filed  with  the  Commission 
shdlild  be  assigned  a  number.  For 
example,  a  conference  filing  minutes  of 
its  first  meeting  upon  the  effective  date 
of  this  rule  should  assign  Meeting  No.  1 
to  its  minutes,  the  next  meeting  will  be 
assigned  Meeting  No.  2,  and  so  on. 

(2)  Any  conference  or  rate  agreement 
which,  for  its  own  internal  purposes, 
has  a  system  for  assigning  sequential 
numbers  to  its  minutes  in  a  manner 
which  differs  from  that  set  forth  in 
paragraph  (d)(1)  of  this  section  may 
continue  to  utilize  its  own  system 
thereof. 

572.703    [Redesignated] 

22.  Section  572.703  is  redesignated 
572.707,  and  the  reference  to 

"§  572.702"  in  the  introductory  text  is 
changed  to  "§  572.706,"  as  follows: 

§572.707   Other  documents. 

Each  agreement  required  to  file 
minutes  pursuant  to  §  572.706  *  *  *. 

•        •        *        *        • 

23.  Section  572.704  is  redesignated 
572.709  and  is  revised,  as  follows: 

§572.709    Application  for  waWer. 

(a)  Upon  a  showing  of  good  cause,  the 
Commission  may  waive  any 
requirement  of  this  subpart. 

(b)  Requests  for  such  a  waiver  shall  be 
submitted  in  advance  of  the  filing  of  the 
Monitoring  Report  or  minutes  to  which 
the  requested  waiver  would  apply  and 
shall  state  (1)  the  specific  requirements 
&«m  which  relief  is  sought;  (2)  the 
special  circumstances  requiring  the 
requested  relief;  and  (3)  why  granting 
the  requested  waiver  will  not 
substantially  impair  effective  regulation 
of  the  agreement.  The  Commission  will 
take  into  account  the  presence  or 
absence  of  shipper  complaints  in 
considering  an  application  for  a  waiver. 

24.  A  new  section  572.702  is  added,   ; 
as  follows:  / 

§572.702   Agreements  subject  to 
Monitoring  Report  requirements. 

Agreements  subject  to  the  Monitoring 
Report  requirements  of  this  subpart  are 
divided  into  three  classes.  Class  A,  Class 
B  and  Class  C.  When  used  in  this 
subpart: 

(a)  Class  A  agreement  means  an 
agreement  that  is  subject  to  the 
definition  set  forth  in  §  572.502(a)  and 
has  market  shares  of  50  percent  or  more 
in  half  or  more  of  its  sub-trades. 

(b)  Class  B  agreement  means  an 
agreement  that  is  subject  to  the 


definition  set  forth  in  §  572.502(a)  but 
does  not  have  market  shares  of  50 
percent  or  more  in  half  or  more  of  its 
sub-trades. 

Classification  of  an  agreement  as 
"Class  A"  or  "Class  B"  for  purposes  of 
its  reporting  obligations  under  this 
subpart  shall  be  done  by  the  Bureau  of 
Trade  Monitoring  and  Analysis,  based 
in  the  first  instance  on  the  market  share 
data  reported  on  the  agreement's 
Information  Form  pursuant  to  §  572.503. 
or  on  similar  data  otherwise  obtained. 
Thereafter,  at  the  beginning  of  each 
calendar  year,  the  Bureau  of  Trade 
Monitoring  and  Analysis  shall 
determine  whether  the  agreement 
should  be  classified  as  "Qass  A"  or 
"Class  B"  for  that  year,  based  on  the 
market  share  data  reported  on  the 
agreement's  most  recent  quarterly 
Monitoring  Report. 

(c)  Class  C  agreement  means  an 
agreement  that  is  subject  to  the 
definition  set  forth  in  §  572.502(b). 

25.  A  new  section  572.703  is  added, 
as  follows: 

§572.703    Monitoring  report  for  Class  A 
agreentents. 

This  section  sets  forth  the  Monitoring 
Report  form  for  Class  A  agreements, 
with  accompanying  instructions  that  are 
intended  to  facilitate  the  completion  of 
the  Report.  The  instructions  should  be 
read  in  conjunction  with  the  Shipping 
Act  of  1984  and  with  this  part  572. 

Monitoring  Report  Cm- daaa  A  AgreemenU 

Instructions 

A  complete  response  must  be  supplied  to 
each  part  of  the  Report.  Where  the  party 
answering  a  particular  part  is  unable  to 
supply  a  complete  response,  that  party  shall 
provide  either  estimated  data  (with  an 
explanation  of  why  precise  data  are  not 
available)  or  a  detailed  statement  of  reasons 
for  noncompliance  and  the  efforts  made  to 
obtain  the  required  information.  All  sources 
must  be  idenUfied. 

Part  by  Part  Explanation 

Part! 

Part  I  requires  the  Hliog  party  to  state  the 
full  name  of  the  agreement,  and  the  assigned 
FMC  number. 

Parti! 

Part  II  requires  the  filing  party  to  indicate 
any  change  occurring  during  the  calendar 
quarter  to  the  list  of  other  agreements  set 
forth  in  Part  II  of  the  Information  Form. 
Part  IIl(A) 

Part  ni(A)  requires  the  filing  party  to 
indicate  whether  the  agreement  authorizes 
the  parties  to  operate  as  a  conference. 
Part  III(B) 

Part  ni(B)  requires  the  filing  party  to 
indicate  whether  the  agreement  authorizes 
the  parties  to  establish  capacity  management 
or  capacity  regulation  program's,  as  defined 
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in  S  572.104(e).  whereby  some  part  of  the 
capacity  of  the  parties"  vessels  is  withheld 
from  a  specified  transportation  market. 
Part  IV 

Part  IV  requires  the  filing  party  to  provide 
the  market  shares  of  ail  liner  operators  within 
the  entire  geographic  scope  of  the  agreement 
and  in  each  sub-trade  within  the  scope  of  the 
agreement  during  the  most  recent  calendar 
quarter.  Sub-trade  is  defined  as  the  scope  of 
all  liner  movements  between  each  U.S.  port 
range  and  each  foreign  country  within  the 
scope  of  the  agreement.  Where  the  agreement 
covers  both  U.S.  inbound  and  outbound  liner 
movements,  inbound  and  outbound  market 
shares  should  be  shown  separately. 

U.S.  jjort  ranges  are  defined  as  follows: 

Atlantic — includes  ports  along  the  eastern 
seaboard  from  the  northern  boundar>'  of 
Maine  to,  but  not  including,  Key  West, 
Florida.  Also  includes  all  ports  bordering 
upon  the  Great  Lakes  and  their  connecting 
waterways  as  well  as  all  ports  in  the  State  of 
New  York  on  the  St.  Lawrence  River. 
"Cu//— Includes  all  ports  along  the  Gulf  of 
Mexico  from  Key  West,  Florida,  to 
Brownsville,  Texas,  inclusive.  Also  includes 
all  ports  in  Puerto  Rico  and  the  U.S.  Virgin 
Islands. 

Pac(//c— Includes  ail  ports  in  the  States  of 
Alaska,  Hawaii.  California.  Oregon  and 
Washington.  Also  includes  all  ports  in  Guam. 
American  Samoa  and  Saipan. 

The  formula  for  calculating  market  share 
(in  either  the  entire  agreement  scope  or  in  a 
sub-trade)  is  as  follows: 

The  total  amount  of  cargo  carried  on  each 
liner  operator's  liner  vessels  (in  either  the 
entire  agreement  scope  or  in  the  particular 
sub-trade)  during  the  calendar  quarter, 
divided  by  the  total  amount  of  cargo  carried 
on  all  liner  vessels  (in  either  the  entire 
agreement  scope  or  in  the  particular  sub- 
trade)  during  the  calendar  quarter,  which 
quotient  is  multiplied  by  100.  The  market 
shares  held  by  non-agreement  lines  as  well 
as  by  agreement  lines  must  be  provided, 
stated  separately  in  the  format  indicated. 

The  amount  of  cargo  is  to  be  measured  in 
TEUs.  Uner  movements  is  the  carriage  of 
liner  cargo  by  liner  operators.  Liner  cargoes 
are  cargoes  carried  on  liner  vessels  in  a  liner 
service.  A  liner  operator  is  a  vessel-operating 
common  carrier  engaged  in  liner  service. 
Zjner  vessels  are  those  vessels  used  in  a  liner 
service.  Liner  service  refers  to  a  definite. 
advertised  schedule  of  sailings  at  regular 
intervals.  All  these  definitions,  terms  and 
descriptions  apply  only  for  purposes  of  the 
Monitoring  Report. 


Part  V 

Part  V  n  quires  the  filing  party  to  state  each 
agreement  member  line's  total  cargo 
carryings  measured  in  TEUs)  during  the 
calendar  c  jarter  within  the  entire  geographic 
area  cover  fd  by  the  agreement,  each  line's 
total  revet  ues  within  the  geographic  area 
during  the  calendar  quarter,  and  average 
revenue  p  r  TEU.  The  Monitoring  Report 
specifies  t  le  format  in  which  the  information 
is  to  be  re]  orted.  Where  the  agreement  covers 
both  U.S.  nbound  and  outbound  liner 
movemeni  5.  inbound  and  outbound  data 
should  be  stated  separately. 
Part  VI 

Part  VI 
for  each 


1  ^t 


agreement 
cumulativ 
during  the 
commodities 
cumulati 
during 
greater. 
U.S.  in 


juires  the  filing  party  to  identify, 
sv  b-trade  within  the  scope  of  the 
the  top  10  commodities  by 
TEUs  carried  by  all  the  parties 
calendar  quarter,  or  the 
!S  accounting  for  50  percent  of  the 
TEUs  carried  by  all  the  parties 
the  calendar  quarter,  whichever  is 
W  lere  the  agreement  covers  both 
boifid  and  outbound  liner 

inbound  and  outbound  sub- 
sho(ild  be  stated  separately.. 


IV 


;  ha  e 
spc : 


movemen 
trades 

Part  VII 

Part  VII  iddrcsses  how  each  of  the  parties 
has  carriei  each  major  commodity  in  each 
sub-trade,  md  the  revenue  results 
experienc*  d  by  each  party  from  its  carriage 
of  each  co  nmodity.  The  Monitoring  Report 
specifies  t  le  format  in  which  the  information 
is  to  be  reiortcd. 

Part  VIII 


lt< 


is  required  to  be  completed  if  Part 
ar^wered  "YES.'  The  filing  party  is 
indicate  the  extent  to  which  each 
t  iken  independent  rate  actions  on 
leading  commodities  in  each  of 
les.  Part  VIII  also  inquires  into  the 
shi  jper — beneficial  cargo  owner,  non- 
opyefating  common  carrier,  or  shippers' 
-for  whom  independent  rate 
been  taken.  The  Monitoring 
ifies  the  format  in  which  the 
is  to  be  reported. 


Part  vm 
IIUA)  is 
required 
party  has 
each  of  th) 
the  sub- 
type of 
vessel 
associatioi 
actions 
Report 
informatit^i 

Part  IX 

Part  IX  i ;  concerned  with  the  level  of 
service  at  (  ach  port  within  the  entire 
geographic  scope  of  the  agreement.  The  filing 
party  is  re(  uired  to  provide  the  number  of 
calls  at  ea<  li  port  by  each  of  the  parties 
during  the  calendar  quarter,  and  also  to 
indicate  at  y  change  in  the  nature  or  type  of 
service  effi  cted  during  the  calendar  quarter. 


Market  Shari 

[Indicate  either 


Report  for  Calendar  Quarter 

entire  agreement  scope,  or  sub-trade  name] 


Agreement  mart(e<  share: 


LineA 
LineB 
LineC 


Total  Agreement  Market  Share 


PartX 

Part  X  is  required  to  be  completed  if  part 
III(B)  is  answered  "YES."  The  filing  party  is 
required  to  submit  responses  to  a  number  of 
inquiries  into  the  operation  of  the  capacity 
management  or  capacity  regulation  program 
during  the  calendar  quarter.  Where  the 
program  covers  both  U.S.  inbound  and 
outbound  liner  movements,  inbound  and 
outbound  data  should  be  stated  separately. 
Copies  of  specified  kinds  of  documents  must 
also  be  provided. 

PartXI(A) 

Part  XI(A)  requires  the  filing  party  to 
provide  the  name,  title,  address,  telephone 
number  and  cable  address  of  a  person  the 
Commission  may  contact  regarding  the 
Monitoring  Report  and  any  information 
provided  therein. 

Part  XI(B) 

Part  XI(B)  requires  that  the  filing  party  sign 
the  Monitoring  Report  and  certif>'  that  the 
information  in  the  Report  and  all  attachments 
and  appendices  are.  to  the  best  of  the  filing 
party's  knowledge,  true,  correct  and 
complete.  The  filing  party  is  also  required  to 
indicate  his  or  her  relationship  with  the 
parties  to  the  agreement. 

Federal  Maritime  Commission 

Monitoring  Report  For  Class  A  Agreements 
Between  or  Among  Ocean  Common  Carriers 

Agreement  Number 

(Assigned  by  FMC) 

Part  I  Agreement  Name:    

Part  II  Other  Agreements 

Indicate  any  change  occurring  during  the 
calendar  quarter  to  tiie  list  of  other 
agreements  set  forth  in  Part  II  of  the 
Information  Form. 

Part  III  Agreement  Type 

(A)  Conferences 

Does  the  agreement  authorize  the  parties  to 
operate  as  a  conference? 
Yes  D       No  a 

(B)  Capacity  Management  or  Regulation 

Does  the  agreement  authorize  the  parties  to 
establish  capacity  management  or  capacity 
regulation  programs? 
Yes  a       NoD 

Part  IV  Market  Share  Information 

Provide  the  market  shares  of  all  liner 
operators  within  the  entire  geographic  scope 
of  the  agreement  and  within  each  sub-trade 
during  the  calendar  quarter.  The  information 
should  be  provided  in  the  format  below: 


TEUs 


X,XXX 
X,XXX 
X^XX 


X.XXX 


Percent 


XX 
XX 
XX 


XX 
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Market  Share  Report 

(Indicate  either  entire 

FOR  Calendar  Quarter— Continued 

agreement  scope,  or  sub-trade  name] 

cu   ixuies 

D^Jd/ 

TEUs 

Percent 

Non-Agreement  Market  Share:  . 

Line  X 

Line  Y . 

it  Share 

X.XXXX 
X.XXX 
X.XXX 

XX 

LineZ 

Total  Non-Agreement  Marks 
Total  Market 

XX 
XX 

...„«,„,. ,,„„„,,„.^„., 

X.XXX 
X.XXX 

XX 
100 

Part  V  Cargo  and  Revenue  Results 
Agreement-Wide 

For  each  agreement  member  line,  provide 
total  cargo  carryings  (measured  in  TEUs) 
during  the  calendar  quarter  within  the  entire 
geographic  area  covered  by  the  agreement, 
total  revenues  within  the  geographic  area 
during  the  calendar  quarter,  and  average 
revenue  per  TEU.  The  information  should  be 
provided  in  the  format  below: 


Calendar  Quarter 

Carrier 

Total 
TEUs 

Total 
revenues 

Avg.  rev- 
enue per 
TEU 

A  

B  

C 

Etc 

S 
S 
S 
$ 

S 

s 
s 
s 

Part  VI  Leading  Commodities 

For  each  sub- trade  within  the  scope  of  the 
agreement,  list  the  top  10  commodities  by 
cumulative  TEUs  carried  by  all  the  parties 
during  the  calendar  quarter,  or  list  the 
commodities  accounting  for  50  percent  of  the 
cumulative  TEUs  carried  by  all  the  parties 
during  the  calendar  quarter,  whichever  list  is 
longer.  The  information  should  be  provided 
in  the  format  below: 

Calendar  Quarter  ' 

I.  Sub-trade 

A.  First  leading  commodity 

B.  Second  leading  commodity 
C  Third  leading  commodity 
etc. 

II.  Sub-trade 

A.  First  leading  commodity 
etc. 

Part  VII  Cargo  and  Revenue  Results  by  Sub- 
Trade 

For  each  sub-trade  within  the  scope  of  the 
agreement,  and  for  each  of  the  leading 
commodities  listed  for  each  sub-trade  in  the 
response  to  Part  VI,  and  for  each  party 
provide  the  following  information: 

(1)  Total  TEUs  carried  port-to-port  under 
tariff  rates,  and  average  gross  revenue  per 
TEU.  ^ 

(2)  Total  TEUs  carried  port-to-port  under 
service  contracts,  and  average  gross  revenue 
perTEU 


(3)  Total  TEUs  carried  by  intermodal 
service  under  tariff  rates,  and  average  gross 
revenue  per  TEU. 

(4)  Total  TEUs  carried  by  intermodal 
service  under  service  contracts,  and  average 
gross  revenue  per  TEU. 

.  The  information  should  be  provided  in  the 
format  below: 

Calendar  Quarter 
I.  Sub-trade  A 
A.  First  leading  commodity 

1.  Carrier  A 

(a)  Port-to-port  service  under  tariff  rates 

(1)  Total  TEUs  of  first  leading  commodity 
carried 

(2)  Average  gross  revenue  per  TEU 

(b)  Port-to-port  service  under  service 
contracts 

(1)  Total  TEUs  of  first  leading  commodity 
carried 

(2)  Average  gross  revenue  per  TEU 

(c)  Intermodal  service  under  tariff  rates 

(1)  Total  TEUs  of  first  leading  commodity 
carried 

(2)  Average  gross  revenue  per  TEU 

(d)  Intermodal  service  under  ser\ice 
contracts 

(1)  Total  TEUs  of  first  leading  commodity 
carried 

(2)  Average  gross  revenue  per  TEU 

2.  Carrier  B 
(a)  etc. 

3.  etc. 

B.  Second  leading  commoditv 
1.  Carrier  A 
(a)  etc. 
II.  Sub-trade  B 
A.  First  leading  commodity 
1.  etc. 

Part  VIII  Independent  Rate  Actions  (if 
applicable) 

For  each  sub-trade  within  the  scope  of  the 
agreement,  and  for  each  of  the  leading 
commodities  listed  for  each  sub-trade  in  the 
response  to  Part  VI.  and  for  each  party,  state 
the  number  of  independent  rate  actions  taken 
during  the  calendar  quarter  applicable  to  that 
commodity  moving  in  that  sub-trade,  and  the 
total  number  of  TEUs  of  that  commodity 
covered  by  the  independent  actions.  Also, 
state  the  name  of  each  shipper  for  whom  an 
independent  rate  action  wras  taken  on  that 
commodity  during  the  calendar  quarter,  and 
state  whether  the  shipper  was  a  beneficial 


cargo  owner,  a  non-vessel-operating  common 
carrier,  or  a  shippers'  association.  The 
information  should  be  provided  in  the  format 
below: 

Calendar  Quarter 

I  Sub-trade  A 

A.  First  leading  commodity 

1.  Carrier  A 

(a)  Number  of  lA  rale  actions 

(b)  Number  of  TEUs 

(c)  Shippers  affected 

(1)  Shipper  A — name  and  type 
^-(2)  Shipper  B — name  and  tvpe 
etc. 

2.  Carrier  B 
(a)  etc. 

B.  Second  leading  commodity 
1.  Carrier  A 

(a)  etc. 
II.  Sub-trade  B 
A.  First  leading  commoditv 
1.  etc. 

Part  IX  Port  Ser\ice 

For  each  port  within  the  entire  geographic 
scope  of  the  agreement,  state  the  number  of 
port  calls  by  each  of  the  agreement  member 
lines  during  the  calendar  quarter.  The 
information  should  be  provided  in  the  format 
below: 


Calendar  Quarter 


Carrier  A 
Gamer  6 
Carrier  C 
Etc 


Port 


Port 


Port 


Port 


Port 


Also,  for  each  port  within  the  entire 
geographic  scope  of  the  agreement,  indicate 
any  change  in  the  nature  or  type  of  service 
effected  during  the  calendar  quarter, 
including  base  port  designation  and 
fiequency  of  vessel  calls.^ 

Part  X  Capacity  Management  or  Regulation  (if 
applicable) 

For  each  party  that  served  during  the 
calendar  quarter  the  geographic  service  area 
covered  by  the  capacity  management  or 
capacity  regulation  program,  provide  the 
information  indicated  in  the  format  below 
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C  ALENDAR  QUARTER 


TEU  capac- 
ity commil- 
ment  or  al- 
location 


Total  TEU 
capacity 

provided  in 
itie  geo- 
graphic 
service  area 


TEUs  of 
program 
cargo  car- 
ried 


TEUs  of 
non-pro- 
gram cargo 
carried 


Total  TEUs 
utilized  in 
the  geo- 
graphic 

service  area 


Carrier  A 
Carrier  B 
Carrier  C 
Etc 


Also,  identify  all  member  lines  who 
declined  to  carry  cargo  on  the  basis  of  their 
capacity  commitments  or  allocations,  and 
describe  the  circumstance  of  each  instance 
and  the  amounts  of  cargo  involved. 

Also,  provide  copies  of  any  reports  or 
analyses  dealing  with  cargo  space  utilization, 
cargo  level  forecasts  or  new  ship  buildings, 
which  were  prepared  during  the  calendar 
quarter  and  circulated  among  at  least  two 
agreement  members. 

Part  XI 

(A)  Identification  of  Pcrson(s)  to  Contact 
Regarding  the  Monitoring  Report 

(1)  Name  

(2)  Title : 

(3)  Firm  Name  and  Business    

(4)  Business  Telephone  Number 

(5)  Cable  Address    

(B)  Certification 

This  Monitoring  Report,  together  with  any 
and  all  appendices  and  attachments  thereto, 
was  prepared  and  assembled  in  accordance 
with  instructions  issued  by  the  Federal 
Maritime  Commission.  The  information  is,  to 
the  best  of  my  knowledge,  true,  correct,  and 
complete. 

Name  (please  print  or  t\'pe) 

Title   

Relationship  with  parties  to  agreement     


Signature 
Date    


26.  A  new  section  572.704  is  added, 
as  follows: 

S  572.704    Monitoring  report  for  Class  ff 
agreements. 

This  section  sets  forth  the  Monitoring 
Report  form  for  Class  B  agreements, 
with  accompanying  instructions  that  are 
intended  to  facilitate  the  completion  of 
the  Report.  The  instructions  should  be 
read  in  conjunction  with  the  Shipping 
Act  of  1984  and  with  this  part  572. 

MONITORING  REPORT  FOR  CLASS  B 
AGREEMENTS 

Instructions 

A  complete  response  must  be  supplied  to 
each  part  of  the  Report.  Where  the  party 
answering  a  particular  part  is  unable  to 
supply  tTtomplete  response,  that  party  shall 
provide  either  estimated  data  (with  an 
explanation  of  why  precise  data  are  not 
available)  or  a  detailed  statement  of  reasons 
tor  noncompliance  and  the  efforts  made  to 


Explanation 

ires  the  filing  party  to  state  the 
the  agreement,  and  the  assigned 


obtain  the  required  information.  All  sources 
must  be  ide  itificd. 

Part  by  Pari 

Parti 

Part  I  rcqi 
full  name  o 
FMC  number 

Partll 

Part  II  re<^ires 
any  change 
quarter  to 
forth  in  Pari 

Part  III 


the  filing  party  to  indicate 
occurring  during  the  calendar 
list  of  other  agreements  set 
II  of  the  Information  Form. 


itle 


Part  III  re  |uires  the  filing  party  to  provide 
the  market  i  hares  of  all  liner  operators  within 
the  entire  geographic  scope  of  the  agreement 
and  in  eachsub-trade  within  the  scof>e  of  the 
agreement  during  the  most  recent  calendar 
quarter.  Sul|-trade  is  defined  as  the  scope  of 
all  liner  movements  between  each  U.S.  port 
range  and  e^ch  foreign  country  within  the 
scope  of  the  agreement.  Where  the  agreement 
covers  bothjU.S.  inbound  and  outbound  liner 
movements!  inbound  and  outbound  market 
shares  shoiad  be  shown  separately. 

U.S.  port  ranges  are  defined  as  follows: 

At/antic-j-Includes  ports  along  the  eastern 
seaboard  from  the  northern  boundary  of 
Maine  to,  b^t  not  including.  Key  West, 
Florida.  Also  includes  all  ports  bordering 
upon  the  Gfeat  Lakes  and  their  connecting 
waterways  f  s  well  as  all  ports  in  the  State  of 
New  York  (tn  the  St.  Lawrence  River. 

Gulf—lm  ludes  all  ports  along  the  Gulf  of 
Mexico  froi  1  Key  West,  Florida,  to 
Brownsvilli ,  Texas,  inclusive.  Also  includes 
all  ports  in  'uerto  Rico  and  the  U.S.  Virgin 
Islands. 

Pacific—  ncludes  all  ports  in  the  States  of 
Alaska,  Hai  raii,  California,  Oregon  and 
Washingtoi .  Also  includes  all  ports  in  Guam, 
American  S  amoa  and  Saipan. 

The  form  ila  for  calculating  market  share 
(in  either  tl  e  entire  agreement  scope  or  in  a 
su'b-trade)  i  >  as  follows: 

The  total  amount  of  cargo  carried  on  each 
liner  operal  sr's  liner  vessels  (in  either  the 
entire  agre«  ment  scope  or  in  the  particular 
sub-trade)  (  uring  the  calendar  quarter, 
divided  by  he  total  amount  of  cargo  carried 
on  all  liner  hressels  (in  either  the  entire 
agreement  i  cope  or  in  the  particular  sub- 
trade)  durii  g  the  calendar  quarter,  which 
quotient  is  nuhiplied  by  100.  The  market 
shares  held  by  non-agreement  lines  as  well 
as  by  agreei  nent  lines  must  be  provided, 
stated  sepal  ately  in  the  format  indicated. 

The  ama  int  of  cargo  is  to  be  measured  in 
TEUs.  Line  movements  is  the  carriage  of 


liner  cargo  by  liner  operators.  Liner  cargoes 
are  cargoes  carried  on  liner  vessels  in  a  liner 
service.  A  liner  operator  is  a  vessel-operating 
common  carrier  engaged  in  liner  service. 
Liner  vessels  are  those  vessels  used  in  a  liner 
service.  Liner  service  refers  to  a  definite, 
advertised  schedule  of  sailings  at  regular 
intervals.  All  these  definitions,  terms  and 
descriptions  apply  only  for  purposes  of  the 
Monitoring  Report. 

Part  IV 

Part  IV  requires  the  filing  party  to  state 
each  agreement  member  line's  total  cargo 
carryings  (measured  in  TEUs)  during  the 
calendar  quarter  within  the  entire  geographic 
area  covered  by  the  agreement,  each  line's 
total  revenues  within  the  geographic  area 
during  the  calendar  quarter,  and  average 
revenue  per  TEU.  The  Monitoring  Report 
specifies  the  format  in  which  the  information 
is  to  be  reported.  Where  the  agreement  covers 
both  U.S.  inbound  and  outbound  liner 
movements,  inbound  and  outbound  data 
should  be  stated  separately. 

PartV 

Part  V  requires  the  filing  party  to  identify 
any  change  in  the  nature  or  type  of  service 
at  any  of  the  ports  within  the  entire 
geographic  scope  of  the  agreement. 

Part  VI(A) 

Part  V1(A)  requires  the  filing  party  to 
provide  the  name,  title,  address,  telephone 
number  and  cable  address  of  a  person  the 
Commission  may  contact  regarding  the 
Monitoring  Report  and  any  information 
provided  therein. 

Part  VI(B) 

Part  VUB]  requires  generally  that  the  filing 
party  sign  the  Monitoring  Report  and  certify 
that  the  information  in  the  Report  and  all 
attachments  and  appendices  are,  to  the  best 
of  the  filing  party's  knowledge,  true,  correct 
and  complete.  The  filing  party  is  also 
required  to  indicate  his  or  her  relationship 
with  the  parties  to  the  agreement. 

Federal  Maritime  Commission 

Monitoring  Report  For  Class  B  Agreements 
Between  or  Among  Ocean  Common  Carriers 

Agreement  Number    

(Assigned  by  FMC) 

Part  I  Agreement  Name:    

Part  II  Other  Agreements 

Indicate  any  change  occurring  during  the 
calendar  quarter  to  the  list  of  other 
agreements  set  forth  in  Part  II  of  the 
Information  Form. 
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Part  III  Market  Share  Information 

Provide  the  market  shares  of  all  liner 
operators  within  the  entire  geographic  scope 


of  the  agreement  and  within  each  sub-trade 
during  the  calendar  quarter.  The  information 
should  be  provided  in  the  format  below: 


Market  Share  Report  for  Calendar  Quarter 

[indicate  either  entire  agreement  scope,  or  sub-trade  name] 


Agreenf)ent  Market  Share: 

Line  A 

Line  B 

Line  C _ 


Total  Agreement  Market  Share 
Non-Agreement  market  share:. 

Une  X 

Une  Y 

Line  Z  — „„ „.. 


Total  Non-Agreement  Market  Share 
Total  Market 


TEUs 


X.XXX 
X.XXX 
X.XXX 


X.XXX 

X.XXX 
X.XXX 
X.XXX 


X.XXX 
X.XXX 


Percent 


XX 
XX 
XX 


XX 

XX 
XX 
XX 


XX 
100 


Part  IV  Cargo  and  Revenue  Results 
Agreement-Wide 

For  each  agreement  member  line,  provide 
total  cargo  carryings  (measured  in  TEUs) 
during  the  calendar  quarter  within  the  entire 
geographic  area  covered  by  the  agreement, 
total  revenues  within  the  geographic  area 
during  the  calendar  quarter,  and  average 
revenue  per  TEU.  The  information  should  be 
provided  in  the  format  below: 

Calendar  Quarter 


Carrier 

Total 
TEUs 

Total 
revenues 

Avg.  rev- 
enue per 
TEU 

A  

$ 

S 

s 

S 

s 

s 

B  

C 

Part  V  Port  Service 

For  each  port  within  the  entire  geographic 
scope  of  the  agreement,  indicate  any  change 
in  the  nature  or  type  of  service  effected 
during  the  calendar  quarter,  including  base 
port  designation  and  firequency  of  vessel 
calls. 

Part  VI 

(A)  Identification  of  Person(s)  to  Contact 
Regarding  the  Monitoring  Report 

(1)  Name 

(2)  Title 

(3)  Firm  Name  and  Business    . 

(4)  Business  Telephone  Number 

(5)  Cable  Address    


(B)  Certification 

This  Monitoring  Report,  together  with  any 
and  all  appendices  and  attachments  thereto, 
jvas  prepared  and  assembled  in  accordance 
with  instructions  issued  by  the  Federal 
Maritime  Commission.  The  information  is.  to 
the  best  of  my  knowledge,  true,  correct,  and 
complete.Q 

Name  (please  print  or  type) 

Title   ~ 

Relationship  with  parties  to  agreement     


Signature 


Date 

27.  A  new  section  572.705  is  added, 
as  follows: 

§572.705    Monitoring  report  for  aass  C 
agreements. 

This  section  sets  forth  the  Monitoring 
Report  form  for  Class  C  agreements, 
with  accompanying  instructions  that  are 
intended  to  facilitate  the  completion  of 
the  Report.  The  explanation  and 
instructions  should  be  read  in 
conjunction  with  the  Shipping  Act  of 
1984  and  this  part  572. 

Monitoring  Report  fin-  Class  C  Agreements 

Instructions 

A  complete  response  must  be  supplied  to 
the  Report.  Where  the  filing  party  is  unable 
to  supply  a  complete  response,  that  party 
shall  provide  either  estimated  data  (with  an 
explanation  of  why  precise  data  are  not 
available)  or  a  detailed  statement  of  reasons 
for  noncompliance  and  the  efforts  made  to 
obtain  the  required  information.  All  sources 
must  be  identified. 

Part  by  Part  Explanation 

Parti 

Part  I  requires  the  filing  party  to  state  the 
full  name  of  the  agr^raent,  and  the  assigned 
FMC  number. 

Part  II 

Part  II  requires  the  filing  party  to  indicate 
any  change  occurring  during  the  calendar 
quarter  to  the  list  of  other  agreements  set 
forth  in  Part  II  of  the  Information  Form. 
Part  III 

Part  III  requires  the  filing  party  to  identic 
any  change  in  the  nature  or  type  of  service 
at  any  of  the  ports  within  the  entire 
geographic  scope  of  the  agreement. 
Part  IV(A) 

Part  IV(A)  requires  the  filing  party  to 
provide  the  name,  title,  address,  telephone 
number  and  cable  address  of  a  person  the 
Commission  may  contact  regarding  the 


Monitoring  Report  and  any  information 
provided  therein. 

Part  IV(B) 

Part  IV(B)  requires  generally  that  the  filing 
party  sign  the  Monitoring  Report  and  certify 
that  the  information  in  the  Report  and  all 
attachments  and  appendices  are.  to  the  best 
of  the  filing  party's  knowledge,  true,  correct 
and  complete.  The  filing  party  is  also 
required  to  indicate  his  or  her  relationship 
with  the  parties  to  the  agreement. 

Federal  Maritime  Commission 

Monitoring  Report  For  Class  C  Agreements 

Beti\een  or  Among  Ocean  Common  Carriers 

Agreement  Number 

(Assigned  by  F.MC) 

Part  I  Agreement  Name: 

Part  II  Other  Agreements 

Indicate  any  change  occurring  during  the 
calendar  quarter  to  the  list  of  other 
agreements  set  forth  in  Part  II  of  the 
Information  Form. 

Part  III  Port  Ser\  ice 

For  each  port  within  the  entire  geographic 
scope  of  the  agreement,  indicate  any  change 
in  the  nature  or  type  of  service  effected 
during  the  calendar  quarter,  including  base 
port  designation  and  frequencv  of  vessel 
calls. 

Part  IV 

(A)  Identification  of  Person(s)  to  Contact 
Regarding  the  Monitoring  Report 

(1)  Name 

(2)  Title 


(3)  Firm  Name  and  Business    

(4)  Business  Telephone  Number 

(5)  Cable  Address  " 
(B)  Certification 


This  Monitoring  Report,  together  with  any 
and  all  appendices  and  attachments  thereto, 
was  prepared  and  assembled  in  accordance 
with  insUnjctions  issued  by  the  Federal 
Maritime  Commission.  The  information  is.  to 
the  best  of  my  knowledge,  true,  correct,  and 
complete. 
Name  (please  print  or  type) 
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UMI 


Title   

Relationship  with  parties  to  agreement     


Signature 
Date    


28.  A  new  section  572.708  is  added, 
as  follows: 

§  572.708    Retention  of  records. 

Each  agreement  required  to  file 
minutes  pursuant  to  this  subpart  shall 
retain  a  copy  of  each  document  listed  in 
said  minutes  for  a  minimum  period  of 
3  years  after  the  date  the  document  is 
distributed  to  the  members.  Such 
documents  may  be  requested  by  the 
Director,  Bureau  of  Trade  Monitoring,  in 
writing  by  reference  to  a  specific 
minute,  and  shall  indicate  that  the 
documents  will  be  received  in 
confidence.  Requested  documents  shall 
be  furnished  by  the  parties  within  the 
time  specified. 

29.  Section  572.902  is  revised,  as 
follows: 

S  57&.902    Falsification  of  reports. 

Knowing  falsification  of  any  report 
required  by  the  Act  or  this  part, 
including  knowing  falsification  of  any 
item  in  any  applicable  Information 
Form  or  Monitoring  Report,  is  a 
violation  of  the  rules  of  this  part  and  is 
subject  to  the  civil  penalties  set  forth  in 
section  13(a)  of  the  Act  and  may  be 
subject  to  the  criminal  penalties 
provided  for  in  18  U.S.C.  1001. 

Appendix  A  [RemoTed] 

30.  Appendix  A  to  Part  572  is 
removed. 

By  the  Commission. 
Joseph  C.  Polking. 

SecKtan'. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  94-138,  RM-8S42] 

Radio  Broadcasting  Services; 
Ketchikan.  AK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  TLP  Communications, 
Inc.  proposing  the  allotment  of  FM 
Channel  260A  to  Ketchikan,  Alaska,  as 
that  community's  third  local  FM 
broadcast  service.  Coordinates  for 
Channel  260A  are  55-20-30  and  131- 


38-48.  Kdtchikan  is  located  with  320 
kilometer  i  (199  miles)  of  the  United 
States-Cai  ladian  border,  and  therefore, 
the  Comn  ission  must  obtain 
concurrei  ce  of  the  Canadian 
governm^it  to  this  proposal. 


DATES: 

before 

commenti 

1995. 


Cc  mments  must  be  filed  on  or 
Jai^ary  19, 1995,  and  reply 
on  or  before  February  3. 


ADDRESSE  5:  Secretary,  Federal 
Communications  Commission, 

n,  D.C.  20554.  In  addition  to 
coniments  with  the  FCC, 
parties  should  serve  the 
counsel,  as  follows:  Lewis 
Goldmfen,  P.C,  1850  M  Street,  N\V, 
.  Washington,  D.C.  20036. 


Washi 

filing 

interestec 

petitionei  s 

H. 

Suite  108  > 


FOR  FURTHER 
Nancy  Jo'  ner 
634-653C 
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INFORMATION  CONTACT: 
Mass  Media  Bureau.  (202) 


SUPPLEM^ARY  INFORMATION:  This  is  a 
»f  the  Commission's  Notice  of 
Rule  Making,  MM  Docket  No. 
a  lopted  November  18, 1994, 
ed  November  29, 1994.  The 
this  Commission  decision  is 
or  inspection  and  copying 
n(  rmal  business  hours  in  the 
Re  jrence  Center  (Room  239), 
S  reel.  N\V,  Washington,  DC. 

ete  text  of  this  decision  may 
piirchased  from  the 
iss  on's  copy  contractors, 
(fial  Transcription  Service. 
857-3800,  2100  M  Street, 
140,  Washington,  D.C.  20037. 

isi^ns  of  the  Regulatory 

Act  of  1980  do  not  apply  to 
proceeding. 

of  the  public  should  note 
the  time  a  Notice  of  Proposed 
Mak  ng  is  issued  until  the  matter 
subject  to  Commission 
ion  or  court  review,  all  ex 
acts  are  prohibited  in 
iss|on  proceedings,  such  as  this 
involve  channel  allotments. 
1.1204(b)  for  rules 
permissible  e.v  parte  contacts. 
nf«  rmation  regarding  proper 
procedures  for  comments,  See  47 
and  1.420. 
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Radio  I  roadcasting. 
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47  CFR  Part  73 

[MM  Docket  No.  94-137;  RM-8532] 

Radio  Broadcasting  Services;  Romney, 
West  Virginia 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rtile. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  The 
West  Virginia  Schools  for  the  Deaf  and 
the  Blind  proposing  the  substitution  of 
Channel  281A  for  Channel  201A  at 
Romney,  West  Virginia,  its  reservation 
for  noncommercial  iducational  use.  and 
the  modification  tif  Station  WJGF(FM)s 
license  accordingly.  Channel  281A  can 
be  allotted  to  Romney  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  2.7  kilometers  (1.7 
miles)  north  at  petitioner's  requested 
site.  The  coordinates  for  Channel  281 A 
at  Romney  are  North  Latitude  39-22-00 
and  West  Longitude  78-44-50. 
DATES:  Comments  must  be  filed  on  or 
before  January  19, 1995  and  reply 
comments  on  or  before  February  3. 
1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Max  D.  Carpenter, 
Superintendent,  The  West  Virginia 
Schools  for  the  Deaf  and  the  Blind.  301 
East  Main  Street,  Romney,  West  Virginia 
26757  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-137,  adopted  November  21, 1994, 
and  released  November  29, 1994.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW,  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW,  Suite  140, 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subjedt  to  Commission 
consideration  or  court  review,  all  e.v 
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parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-29866  JFiled  12-2-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  285  and  678 

[l.D.  091494B] 

Atlantic  Tuna  and  Shark  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


? 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  hearings  and  scoping 
meetings;  extension  of  comment  period. 


SUMMARY:  NMFS  announced  18 
combination  public  hearings  and 
scoping  meetings  in  the  Federal 
Register  on  September  23, 1994.  and 
October  17. 1994.  to  receive  comments 
from  fishery  participants  and  other 
members  of  the  public  on  bluefin  tuna, 
yellowfin  and  other  tuna,  and  Atlantic 
shark  management  issues.  NMFS  is 
extending  the  comment  period  for 
Atlantic  bluefin  tuna,  including 
comments  on  the  Environmental  Impact 
Statement  (DEIS),  and  yellowfin  tuna. 

DATES:  Written  comments  must  be 
received  on  or  before  December  19. 
1994. 

ADDRESSES:  Written  comments  for 
Atlantic  bluefin,  yellowfin  and  other 
tunas,  including  the  DEIS,  should  be 
sent  to  Richard  B.  Stone.  Chief.  Highly 
Migratory  Species  Management  Division 
(F/CM4).  Division  of  Fisheries 
Conservation  and  Management. 
National  Marine  Fisheries  Service,  1315 


East-West  Highway.  Room  14853.  Silver 
Spring.  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

Kelly.  301-713-2347. 

SUPPLEMENTARY  INFORMATION:  As  a  result 
of  the  hearings  and  scoping  meetings 
held  in  October  and  November  1994. 
NMFS  determined  that  it  is  important 
for  commenters  to  have  additional  time 
to  submit  their  comments.  Therefore. 
NMFS  is  extending  the  comment  period 
on  Atlantic  tuna  from  November  22, 
1994,  to  December  19.  1994.  The 
comment  period  for  Atlantic  shark  is 
not  being  extended. 

Dated:  November  29. 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Consen-ation  and  Management,  National 
Marine  Fisheries  Senice. 
IFR  Doc.  94-29744  Filed  12-2-94:  8:45  am| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  oltwr  than  njies  or 
proposed  nies  that  are  applicat)le  to  the 
puMc.  Notices  of  hearings  and  investigations. 
committee  meetings,  agency  decisions  and 
nings,  delegations  of  authority,  filing  of 
pentions  and  applications  and  agency 
stateihents  of  organization  and  functions  are 
exan^s  of  documents  appearing  in  ttiis 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Clarfcs  Fork  (Wyoming)  Wild  and 
Scenic  River  Boundary  Establishment 

AGENCY:  Forest  Service,  Agriculture. 
ACTION:  Notice  of  Availability. 

SUMMARY:  The  boundary  of  the  Clarks 
Fork  Wild  and  Scenic  River  has  been 
established.  The  classiHcation  of  the 
river  is  wild.  The  boundary  description 
of  the  river  is  available  at  the  following 
Forest  Service  locations:  Office  of  the 
Chief  of  the  Forest  Service.  Auditors 
Building,  14lh  &  bidependence,  S\V., 
Washington,  DC  20250;  Shoshone 
National  Forest  Headquarters,  808 
Meado  Lane,  Cody,  Wyoming  82414- 
4516;  Rocky  Mountain  Regional  Office, 
740  Simms  Street,  Golden,  Colorado, 
80401. 

FOft  FURTHER  INFORMATION  CONTACT: 

Steve  Dieteineyer,  Director,  Recreation 
and  Public  Service  Team,  (303)  275- 
5135. 

DBtrd:  November  28, 1994. 
Tom  L.  Thompson, 

Deputy  Pfiiional  Forester. 

jFR  DcK..  94-29642  Filed  12-2-94;  8:45  am) 
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Request  for  nominations  to  three 
Advisory  Committees  serving  the 
Klamath,  Northwest  Sacramento,  and 
California  Coast  Provinces 

AGENCY:  Forest  Service. 

ACTION:  Request  for  nominations  of 
people  to  serv  e  on  one  of  three  FIEC 
Advisory  Committees  for  the  Klamath, 
Northwest  Sacramento,  or  California 
Coast  Provinces. 
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SUMMAFtr:  The  interagency  groups 
respons  ible  for  implementing  the 
Preside!  it's  Forest  Plan  in  the  Klamath, 
Northw  ist  Sacramento  and  California 
Coast  Pi  ovinces  are  forming  three 
advisor  i  committees  to  obtain  advice 
and  reo  immendations  from  agencies 
and  inti  rested  publics. 

DATES: '  'he  due  date  for  receipt  of 
nomina  ions  is  E)ecember  30, 1994. 

FOR  FUF  rHER  INFORMATION  CONTACT: 
Individ  lals  with  questions  about  the 
process  or  wishing  to  submit 
nomina  Jons  for  one  of  the  provincial 
advisor  r  committees  should  contact  one 
of  the  f(  llowing  for  a  nomination 
packet 

Northw  ;st  Sacramento  Province:  Duane 
Lyon  Shasta  Trinity  National  Forests, 
(916)  246-5499.  Nominations  can  be 
subn  tted  by  FAX  to  (916)  246-5045. 
Klamat  i  Province:  Virginia  Bracken, 
Klanith  National  Forest,  (916)  842- 
Nominations  can  be  submitted 

to  (916) 842-6327. 
ia  Coast:  Dan  Chisholm.  Forest 
■isor,  Mendocino  National 
(916)  934-3316.  Nominations 
submitted  by  FAX  to  (916) 
384. 
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INFORMATION:  There  will 
of  12  province  advisory 
ees  in  northern  California, 
and  Washington  working  with 
igencies  to  implement  the 
's  Forest  Plan  on  federal  lands 
f^aciHc  Northwest.  "These 
committees  will  help  us  work 
people  as  we  move  forward 
ecijsysteni  management,"  said 
*4orthwest  Regional  Forester 
Lqwe  who  is  coordinating  the 
national  forests  in  northern 
ia,  Oregon  and  Washington. 

ittees  will  supulement  our 
involvement  efforts  to 
make  decisions  that  serve 
and  care  for  the  land.  We're 
begin  the  dialogue." 
advisory  committee  will  provide 
o  the  respective  Province 
ncy  Executive  Committee  (PIEC) 

implementation  of  a 
ensive  ecosystem  management 
for  federal  lands  within  the 
.  While  boundaries  of  the 
include  whole  river  drainages 
ecosystem  planning,  the 
of  the  advisory  committees  is  to 
implementing  the  President's 
Ian,  which  is  limited  to  federal 
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lands  within  the  range  of  the  northern 
spotted  owl.  Therefore,  preference  for 
positions  on  the  comsnittees  will  likely 
be  to  individuals,  agencies  and  groups 
most  directly  associated  with  those 
federal  lands  involved  with  the  northern 
spotted  owl.  Map  for  geographic 
boundariesTJf  each  province  included  in 
nomination  packet  information. 

Each  advisory  committee  will  consist 
of  no  more  than  29  members  from  the 
following  entities. 
State,  local  and  tribal  governments. 
Public  interest  groups:  to  include 
representatives  of  environmental 
interests;  different  sectors  of  the  forest 
products  industr)';  and  the  recreation 
and  tourism  sectors. 

The  committees  may  also  include 
representatives  of  the  following 
interests:  fish,  wildlife,  forestry 
conservation  organizations,  special 
forest  products,  mining,  grazing,  and 
commercial  fishing  or  charter  fishing 
boat  industry. 

All  advisory  committee  meetings  will 
be  open  to  the  public.  Interested  citizens 
may  request  time  on  the  agenda  to 
address  the  committee.  All  papers  and 
documents  used  by  the  committee, 
including  meeting  minutes,  will  be 
available  to  the  public. 

Applicants  must  be  United  States 
citizens,  at  least  18  years  old,  and  will 
be  recommended  for  appointment  based 
on  their  personal  knowledge  of  local 
and  regional  resource  issues,  and 
understanding  of  public  land  uses  and 
activities;  willingness  to  work  toward 
mutually  beneficial  solutions  to 
complex  issues;  respect  and  credibility 
in  local  communities;  and  commitment 
to  attending  advisory  committee 
meetings  held  for  the  province. 

Advisory  committee  members  must  be 
willing  to  travel  to  meetings  held 
throughout  the  provinces.  Members  will 
serve  without  pay.  but  reimbursement  of 
travel  and  per  diem  is  allowed  for 
attendance  at  meetings  called  by  the 
Chairperson  of  the  advisory  committee. 

Regional  Forester  John  Lowe  will 
consult  with  other  agency  leaders  to 
decide  who  will  be  on  the  12  province 
advisory committees.  The  first  meetings 
of  the  advisory  committees  will  be  held 
early  in  1995  and  the  frequency 
tliereafter  will  be  determined  by  eac:h 
committee. 

Advisory  committee 
recommendations  are  not  legally 
binding  and  will  not  supersede  the 


legally  established  decision  authority 
granted  to  the  federal  agencies  involved. 

Dated:  November  22, 1994. 
Stephen  Fitch, 
Forest  Supervisor. 
[PR  Doc.  94-29605  Filed  12-2-94;  8:45  am] 

BILUNO  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

The  University  of  Georgia,  et  al.;  Notice 
of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub 
L.  89-651.  80  Stat.  897;  15  CFR  part    - 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  94-092.  Applicant: 
The  University  of  Georgia.  Athens.  GA 
30602.  Instrument:  Motion  Analysis 
System,  Model  ELITEPLUS. 
Manufacturer:  Bioengineering 
Technology  and  Systems,  Italy. 
Intended  Use:  See  notice  at  59  FR 
46963,  September  13, 1994.  Reasons: 
The  foreign  instrument  provides:  (1) 
accuracy  of  0.1  mm  at  280  mm  field  of 
view  and  (2)  compatibility  with  the  100 
Hz  data  collection  rate  of  Salira 
proprietary  software.  Advice  Received 
From:  National  Institutes  of  Health, 
September  29, 1994. 

Docket  Number:  94-095.  Applicant: 
Lamont-Doherty  Earth  Obser\'atory  of 
Columbia  University,  Palisades,  NY 
10964.  Instrument:  High  Temperature 
Resistivity  Logging  Tool.  Manufacturer: 
CSM  Associates  Limited,  United 
Kingdom.  Intended  Use:  See  notice  at  59 
FR  48420,  September  21. 1994.  Reasons: 
The  foreign  instrument  provides 
measurement  of:  (1)  sediment 
resistivity,  (2)  fluid  conductivity  and  (3) 
temperative  in  ocean  borehole 
environments  to  350°  C  at  pressures  to 
100  Mpa.  Advice  Received  From:  Los 
Alamos  National  Laboratory,  October 
26, 1994. 

Docket  Number:  94-097.  Applicant: 
University  of  Vermont,  Burlington,  VT 
05405.  Instrument:  Cardiac  Monitor, 


Model  Leycom  Sigma  5-DF. 
Manufacturer:  Cardio  Dynamics,  The 
Netherlands.  Intended  Use:  See  notice  at 
59  FR  49644,  September  29, 1994. 
Reasons:  The  foreign  instrument 
provides:  (1)  continuous  measurement 
of  ventricular  blood  volume  by  means  of 
a  conductance  catheter  and  (3)  a  new 
12-electrode  dual  field  operating  mode. 
Advice  Received  From:  National 
Institutes  of  Health,  September  29, 1994 

Docket  Number:  94-101.  Applicant: 
Stanford  University,  Stanford,  CA 
94306.  Instrument:  Reflection  High 
Energy  Electron  Diffraction  System, 
Model  EK-2035-R.  Manufacturer:  Staib 
Instrumente,  Germany.  Intended  Use: 
See  notice  at  59  FR  49645,  September 
29, 1994.  Reasons:  The  foreign 
instrument  provides:  (1)  high  beam 
energy  (35  kev).  (2)  differential  pumping 
for  operation  at  pressures  as  hig^  as  10-2 
mbar  and  (3)  beam  blanking  at  200  Hz 
to  minimize  damage  to  grown  materials. 
Advice  Received  From:  National 
Institute  of  Standards  and  Technology 
June  7, 1994  (Comparable  Case). 

National  Institutes  of  Health,  Los 
Alamos  National  Laboratory  and 
National  Institute  of  Standards  and 
Technology  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument.- 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Pamela  Woods. 

Acting  Director.  Statutory  Import  Programs 
Staff 

(FR  Doc.  94-29856  Filed  12-5-94;  8:45  am] 
BiLUNG  CODE  SSIO-OS-F 


Patent  and  Trademark  Office 

Grant  of  Certificate  of  interim 
Extension  of  the  Term  of  U.S.  Patent 
No.  4,066,772;  Motilium 

AGENCY:  Patent  and  Trademark  Office. 
Commerce. 

ACTION:  Notice  of  Interim  Patent  Term 
Extension. 


SUMMARY:  The  Patent  and  Trademark 
Office  has  issued  a  certificate  under  35 
U.S.C.  §  156(d)(5)  for  a  one-year  interim 
extension  of  the  term  of  U.S.  Patent  No. 
4,066.772  that  claims  the  human  drug 
product  known  as  Motilium. 


FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  A.  Dost  by  telephone  at  (703) 
305-9282;  or  by  mail  marked  to  his 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Office  of  the  Deputy 
Assistant  Commissioner  for  Patent 
Policy  and  Projects,  Office  of  Special 
Programs.  Washington.  DC  20231. 
SUPPLEMENTARY  INFORMATION:  Section 
156  of  Title  35.  United  States  Code, 
generally  provides  that  the  term  of  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  if  the  patent  claims  a 
product,  or  a  method  of  making  or  using 
a  product,  that  has  been  subject  to 
certain  defined  regulatory  review. 
Under  section  156.  a  patent  is  eligible 
for  term  extension  only  if  regulatory 
review  of  the  claimed  product  was 
completed  before  the  original  patent 
term  expired. 

On  December  3. 1993,  section  156  was 
amended  by  Pub.  L.  No.  103-179  to 
provide  that  if  the  owner  of  record  of 
the  patent  or  its  agent  reasonably 
expects  the  applicable  regulatory  review 
period  to  extend  beyond  the  expiration 
pf  the  patent,  the  owner  or  its  agent  may 
submit  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks  for  an  interim  extension  of 
the  patent  term.  If  the  Commissioner 
determines  that,  except  for  permission 
to  market  or  use  the  product 
commercially,  the  patent  would  be 
eligible  for  a  statutory  extension  of  the 
patent  temi,  the  Commissioner  shall 
issue  to  the  applicant  a  certificate  of 
interim  extension  for  a  period  of  not 
more  than  one  year. 

On  November  18, 1994.  the  patent 
owner  Janssen  Pharmaceutica  N.V.  filed 
an  application  under  35  U.S.C. 
§  156(d)(5)  for  interim  extension  of  the 
term  of  U.S.  Patent  No.  4,066.772.  The 
application  states  that  the  patent  claims 
the  active  ingredient  domperidone  in 
the  human  drug  product  Motilium.  The 
application  indicates  that  the  product  is 
currently  undergoing  a  regulatory 
review  before  the  Food  and  Drug 
Administration  for  permission  to  market 
or  use  the  product  commercially.  The 
original  term  of  the  patent  is  set  to 
expire  on  January  3, 1995.  Applicant 
requests  an  interim  extension  of  the 
term  of  the  patent  for  a  period  of  one 
year. 

Review  of  the  application  indicates 
that,  except  for  permission  to  market  or 
use  the  product  commercially,  the 
subject  patent  would  be  eligible  for  an 
extension  of  the  patent  term  under  35 
U.S.C.  §  156.  Since  it  is  apparent  that 
the  regulatory  review  period  may  extend 
beyond  the  expiration  of  the  original 
patent  term,  an  interim  extension  of  the 
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patent  tenn  binder  35  U.S.C  §  156(fli)(5) 
is  appropriate.  Accordingly,  an  interim 
extension  under  35  U.S.C.  §  156(d)C5)  of 
the  term  of  U.S.  Patent  No.  4,066,772 
lias  been  granted  for  a  period  of  one  year 
from  tlie  original  expiration  date  of  the 
patent. 

Dated:  November  29, 1994. 
Bruce  A.  LeluBaii, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
|FR  Doc.  94-29807  Filed  12-2-94;  «:45  ami 


COMMnTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Pennitting  Entry  of  Cetlain  Wool,  Mar>- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  FitMr  Textile  Products 
Produced  or  Manufactured  in  Hong 
Kong 

November  30, 1994. 
AOENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACHON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
visa  requirements. 

EFFECTIVE  DATE:  November  30, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  1 1651  of  Manrh 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  existing  export  visa  requirements 
for  text,  Is  producls,  produi.:ed  or 
manufactured  in  Hong  Kong  and 
exported  from  Hong  Kong  to  the  United 
States  are  being  amended  to  pennit 
entry  of  made-lo-mea.sure  suits  in 
Categories  443,  444,  643,  644,  843  and 
844  whicii  are  viijaed  as  merged 
Categories  443/643/843  and  444/644/ 
844  or  443/643/843(1)  and  444/644/ 
844(1).  In  other  wortis,  made-to-measure 
suits  in  Categories  443, 444,  643,  644, 
843  and  844  may  be  visaed  with  or 
without  the  (1)  suffix. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Citegories  with  the  Hannonized  Tariff 
St.hedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
publi.shed  on  November  29. 1993).  Also 
see  48  FR  2400,  published  on  January 


19834and  51  FR  27235,  pitblished 
1986. 
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Committee  for  the  Implementation 
)f  Textile  t^greements. 


tor  the  Implementation  of  Textile 
t 

30, 1994. 


of  Customs, 
of  the  Treasury,  Washington,  DC 


Dear  Co  nmissioner  This  directive 
amends,  biit  does  not  cancel,  the  directive 
issued  to  ]|ou  on  January  14, 1983,  as  amend, 
by  the  Cbi  irman.  Committee  for  the 
Implemen  ation  of  Textile  Agreements.  That 
directive  <  irected  you  to  prohibit  entry  of 
certain  col  ton,  wool,  man-made  fiber,  siU( 
blend  and  other  vegetable  fiber  textiles  and 
textile  pro  iucts,  produced  or  manufactured 
in  Hong  K  mg  for  which  the  Government  of 
Hong  Kon  ;  has  not  issued  an  appropriate 
visa. 

Effectivi  I  on  November  30, 1994,  you  are 
directed  ti  permit  entry  of  made-to-measure 
suits  in  O  tegories  443,  444,  643, 644,  843 
and  844  vt  iiich  are  visaed  as  merged 
Categories  443/643/843  and  444/644/844  or 
443/643/8  13(1)  and  444/644/844(1)  or  the 
correct  cal  sgory  corresponding  to  the  actual 
shipment.  Made-to-measure  suits  in 
Categories  443,  444,  643. 644.  843  and  844 
may  be  vi  aed  with  or  without  the  (1)  suffix. 
Merchant]  se  in  Categories  443,  444,  643, 
644, 843  a  id  844  which  has  been  exported 
prior  to  H  »vember  30, 1S94  shall  not  be 
denied  en  ry  if  visaed  without  the  (1)  suffix. 

Shipmo  Its  entered  or  withdrawn  from 
warehous(  accordingio  this  directive  which 
are  not  ao  ompanied  by  an  appropriate 
export  vis  i  shall  be  denied  entry  and  a  new 
visa  must  te  obtained. 

The  Coi  imitteo  for  the  Implementation  of 
Textile  A(  reements  has  determined  that 
these  actii  ns  fall  within  the  foreign  affiairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  55:  !r,)(l). 

Sincere  v, 


Kita  D. 

Chairmar 
ofTextilf  '\n 
IFRDoc 
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DEPART^IENT  OF  DEFENSE 

Public  Iriformation  Collection 
Requirei  lent  Submitted  to  the  Office  of 
Manageftent  and  Budget  (0MB)  for 
Review 

ACTION:  SotiCe. 


The  D<  partment  of  Defense  has 
submitte  1  to  0MB  for  clearance,  the 
followin  1  proposal  for  collection  of 
informat  on  under  the  provisions  of  the 
Paperwo  k  Redui.tion  Act  (44  U.S.C. 
Chapter  15). 
Title  anc  OMB  Control  Number:  DoD 

FAR  S  ipplement.  Subparts  209.1, 


-   "Responsible  Prospective  •  - 
Contractors,"  and  252.2.  "Texts  of 
Provisions  and  Clauses;"  OMB 
Control  Number  0704-0372. 

Type  of  Request:  Expedited 
Processing — Approval  date  requested: 
30  days  following  publication  in  the 
Federal  Register. 

Number  of  Respondents:  496. 

Responses  Per  Respondent:  1 . 

Annual  Responses:  496. 

Average  Burden  Per  Response:  1  hour. 

Annual  Burden  Hours:  496. 

Afeeds  and  Uses:  Section  843  of  the 
National  Defense  Authorization  Act 
for  Fiscal  Year  1994  (Public  Law  103- 
160)  requires  offerors  and  contractors 
under  E)oD  solicitations  and  contracts 
exceeding  $5,000,000  to  report 
commercial  transactions  conducted 
with  the  government  of  a  terrorist 
country.  The  guidance  of  DFARS 
V 209.104-1  (g){iii),  the  solicitation 
provisions  at  DFARS  252.209-7003, 
and  the  contract  clause  at  DFARS 
252.209-7004  implement  these 
requirements.  The  collected 
information  will  be  used  in  annual 
reports  to  Congress,  additionally 
required  by  Section  843(c)  of  the  Act. 

Affected  Public:  Businesses  or  other  for- 
profit.  Non-profit  institutions,  and 
Small  businesses  or  organizations. 

Frequency:  On  occasion  and  annually. 

Respondent's  Obligation:  Mandatory, 

OMB  Desk  Officers:  Mr.  Peter  N.  Weiss. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  .sent 
to  Mr.  Weiss  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  DavLs  Highway. 
Suite  1204,  Arlington,  VA  22202- 
4302. 

Dated:  November  20, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Pegister  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc:.  94-29805 Filed  12-2-94;  8:45  amj 
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Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  propo.sal  for  collection  of 
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information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title:  Department  of  Defense  Base 
Closure  Communities  Customer 
Service  Survey. 

Type  of  Request:  Expedited 
Processing— Approval  date  requested: 
30  days  following  publication  in  the 
Federal  Register. 

Number  of  Respondents:  300. 

Responses  Per  Respondent:  2. 

Annuo/  Responses:  600. 

Average  Burden  Per  Response:  6 
minutes. 

Annual  Burden  Hours:  60. 

Afeeds  and  Uses:  This  survey  will  gather 
information  regarding  the  quality  of 
service  delivered  by  the  Department 
of  Defense  to  base  closure 
communities.  Relevant  portions  of  the 
information  will  be  shared  with 
appropriate  offices  within  the  Office 
of  the  Secretary  of  Defense  complex, 
as  well  as  the  Military  Departments. 
The  survey  implements  part  of  the 
Assistant  Secretary  of  Defense 
(Economic  Security)  customer  service 
plan,  and  will  enable  the  targeting  of 
resources  to  improve  service. 

Affected  Public:  State  or  local 
governments. 

Frequency:  Semiannually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DOD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202- 
4302. 

Dated:  November  30, 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  94-29806  Filed  12-2-94;  8:45  am) 
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Office  of  the  Secretary 

Women  in  ttte  Services  Defense 
Advisory  Committee;  Meeting 

AGENCY:  Defense  Advisory  Committee 
on  Women  in  the  Services  BG 
(DACOWTTS)  Meeting. 
ACnON:  Notice. 


cancellation  of  the  meeting  of  the 
Executive  Committee  of  the  Defense 
Advisory  Committee  on  Women  in  the 
Services  (DA(X)WITS).  The  Executive 
Committee  meeting  scheduled  for  5 
December  1994  and  the  meeting 
tentatively  scheduled  for  13  February 
1995  have  been  canceled.  The  next 
Executive  Committee  meeting  has  been 
scheduled  for  23  January  1995.  Business 
will  be  transition,  overview 
organizational  briefings  for  the  new 
Executive  Committee  and  discussion 
about  internal  reorganization  of  the 
Committee. 

•    All  meeting  sessions  will  be  open  to 
the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  Martha  C. 
Gillette,  USN.  Office  of  DACOWITS  and 
Military  Women  Matters,  OUSD 
(Personnel  and  Readiness),  The 
Pentagon,  room  3D769,  Washington,  DC 
20301-4000.  telephone  (703)  697-2122. 

Dated:  November  29. 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  94-29734  Filed  12-2-94:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewat)le  Energy 

Motor  Challenge  Showcase 
Demonstration  Projects 

\  AGENCr:  Department  of  Energy. 
yCTlON:  Notice  of  extension  for 
Submitting  Showcase  Demonstration 
project  proposals. 


SUmiARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the 


SUMMARY:  On  Friday,  October  7,  1994, 
the  U.S.  Department  of  Energy  (DOE) 
published  a  notice  inviting  participation 
in  Motor  Challenge  Showcase 
Demonstration  Projects  (59  FR  51186). 
DOE  is  interested  in  obtaining  proposals 
from  industrial  electric  motor  system 
end  users  for  projects  that  are  intended 
to  demonstrate  and  "showcase"  electric 
motor  system  energy  efficiency, 
productivity,  and  environmental 
improvement  in  varied  industrial  or 
municipal  Caciiities  and  settings. 
Projects  selected  by  DOE  will  become 
"Showcase  Demonstrations"  and  are 
part  of  a  larger.  Federally-sponsored 
(DOE)  program  that  is  an  industry- 
driven  collaborative  effort  called 
MOTOR  CHALLENGE.  The  experiences 
and  successful  results  to  be  gained  from 
the  Showcase  Demonstrations  will  be 
used  to  encourage  other  U.S.  industrial 
companies  with  similar  applications  to 
adopt  efficient  electric  motor  systems. 


and  therefore,  to  increase  the  market 
penetration  of  efficient  electric  motor 
systems  on  a  widespread  basis  within 
the  U.S.  Todays  notice  announces  an 
extension  for  the  submission  of  Motor 
Challenge  Showcase  Demonstration 
Project  proposals. 

DATES:  The  extended  dates  to  guarantee 
consideration  are:  preliminary  proposals 
must  be  received  by  March  1, 1995. 
Preliminary-proposals  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either:  (1)  received  on  or  before 
the  deadline  date  or,  (2)  postmarked  on 
or  before  the  deadline  date.  Preliminary- 
proposals  which  do  not  meet  the 
deadline  will  be  considered  late 
applications  and  may  not  be  considered. 
The  preliminarily-accepted  Showcase 
Demonstrations  are  projected  to  be 
announced  by  approximately  April, 
1995  and  will  be  asked  by  DOE  to 
provide  final-proposals.  The  final 
proposals  scheduled  due  date  is 
approximately  May.  1995.  DOE  is 
expected  to  finalize  Showcase 
Demonstration  project  selection  by 
approximately  June,  1995.  The  initial 
Showcase  Demonstration  Workshop  is 
scheduled  to  take  place  in  June.  1995. 
It  is  envisioned  that  selected  projects 
will  have  a  duration  of  no  more  than  18 
months,  and  therefore,  projects  are 
expected  to  be  completed  (the  project's 
costs  and  benefits  defined  and 
validated)  by  November,  1996. 

ADDRESSES:  Preliminaiy-proposals  and 
MOTOR  CHALLENGE  Partnership 
applications  should  be  submitted  to  the 
MOTOR  CHALLENGE  Information 
Clearinghouse:  MOTOR  CHALLENGE 
Information  Clearinghouse,  P.O.  Box 
43171,  Olympia,  Washington  98504- 
3171 

FOR  FURTHER  INFORMATION  CONTACT:  To 
receive  further  information  on  the 
MOTOR  CHALLENGE  Partnership,  to 
obtain  application  forms  for  the 
Partnership,  or  to  make  inquiries  related 
to  the  Showcase  Demonstration  projects, 
call  the  MOTOR  CHALLENGE  Hotline 
at  1-800-862-2086. 

Issued  in  Washington.  DC  this  22nd  day  of 
November,  1994. 
William  P.  Parks, 

Acting  Director.  Industrial  Energy  Efficiency 
Division.  Office  of  Industrial  Technologies. 
(FR  Doc.  94-29829  Filed  12-2-94;  8:45  ami 
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Fwtoral  Energy  Regulatory 
Commission 

PodiM  No.  MQ88-2-00«] 

Algonquin  Gas  Transmission  Co.; 
Notice  of  Filing 

November  29, 1994. 

T^ke  notice  that  on  November  23, 
1994,  Algonquin  Gas  Transmission 
Company  (Algonquin)  submitted 
revised  standards  of  conduct  under 
Order  Nos.  497  et  seq.^  and  Order  Nos. 
566  and  566-A.2  Algonquin  states  that 
it  is  revising  its  standards  of  conduct  to 
incorporate  the  changes  required  by 
Order  No.  566-A. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Gling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214  (1993)).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  December  14, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoiiD.CulieU. 
Secretary. 

IFR  Doc.  94-29751  Filed  12-2-94;  8:45  am) 
MLUNQ  COM  (nr-CI-M 


>  Order  No.  497,  53  FR  22139  (June  14. 1988).  M 
FERC  Sut».  k  Reg3. 1 30,820  (1988):  Order  No.  497- 
A.  order  on  rehearing.  54  FR  52781  (December  22, 
1989).  m  FERC  Stat*,  k  Regs.  30,868  (1989);  Order 
No.  497-B,  order  extending  sunset  date.  55  FR 
53291  (December  28, 1990),  HI  FERC  .Stats.  &  Regs. 
130.906  (1990):  Order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  Oanuarv  2.  1992),  ID  FERC 
Stats,  k  Regs.  130.934  (1991).  rehearing  denied.  57 
FR  5815  (February  18. 1992).  58  FERC1 61.139 
(1992):  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part).  969  F.  2d  1187  (D.C.  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  dote.  UI  FERC  Stats,  k  Regs.  1 30.958 
(December  4.  1992),  57  FR  58978  (December  14. 
1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (January  4, 1994), 
65  FERC1 61.381  (December  23, 1993):  Order  No. 
497-F.  order  denying  rehearing  and  granting 
clarification.  59  FR  15336  (April  1. 1994).  66  FERC 
161,347  (March  24. 1994):  and  Order  No.  497-G, 
order  extending  sunset  date.  59  FR  32884  (June  27, 
1994),  in  FERC  Stats,  k  Regs.  1 30,996  (June  17, 
1994). 

'Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions.  Order  No.  566.  59  FR  32885  (June  27, 
1994).  in  FERC  Slats,  k  Regs.  1 30.997  (June  17. 
1994):  Order  No.  566-A,  order  on  rehearing,  59  FR 
52,896  (October  20, 1994),  69  FERC  161.044 
(October  14. 1994). 
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Transmission  Co.;  Notice 
Under  Blanket 


29, 1994. 


Take  x\  otice  that  on  November  23, 
1994,  Fl(  rida  Gas  Transmission 
Compan  r  (FGT),  1400  Smith  Street,  P.O. 
Box  1181  ,  Houston,  Texas  77251-1188, 
filed  in  I  locket  No.  CP95-100-000  a 
request  j  ursuant  to  Sections  157.205 
and  157. 212  of  the  Commission's 
Regulati(  ms  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorizi  ition  to  upgrade  an  existing 
meter  sts  tion  imder  FGT's  blanket 
certificat  s  issued  in  Docket  No.  CP82- 
553-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  tfie  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspectian. 

FGT  p:  oposes  to  upgrade  the  meter 
station  U  cated  near  milepost  92.6  on 
FGT's  Sa  rasota  Lateral  in  Sarasota 
Coimty,  Florida.  FGT  uses  the  meter 
station  ai  a  point  of  deliver  for 
transportation  gas  to  Peoples  Gas 
System,  Inc.  (Peoples).  Peoples 
requested  that  FGT  perform  this 
upgrade  and  will  reimburse  FGT  for  all 
costs  dir^y  and  indirectly  incurred 
which  is«stimated  by  FGT  to  be 
$75,926,  including  tax  gross-up.  FGT 
says  thatithe  upgrade  will  not  affect  the 
transportation  agreements  with  Peoples 
regarding  maximum  daily  transportation 
quantitic  s. 

Any  p(  rson  or  the  Commission's  staff 
may,  wit  lin  45  days  after  issuance  of 
the  insta  it  notice  by  the  Commission, 
file  pursi  lant  to  Rule  214  of  the 
Commisj  ion's  Procedural  Rules  (18  CFR 
385.214)ia  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  *f  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  ta  the  request.  If  no  protest  is 
filed  witkin  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  alloived  for  filing  a  protest.  If  a 
protest  i^  filed  and  not  withdrawn 
within  3^  days  after  the  time  allowed 
for  filinga  protest,  the  instant  request 
shall  be  ttreated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natuial  Gas  Act. 
Lois  D.  Ct  shell. 
Secretary, 
(FR  Doc.  (  4-29750  Filed  12-2-94;  8:45  ami 
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[DodWt  No.  RP91-47-013] 

National  Fuel  Gas  Supply  Corp.;  Notice 
of  Tariff  Filing 

November  29, 1994. 

Take  notice  that  on  November  23, 
1994,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  proposed 
Second  Substitute  Original  Sheet  No. 
-216B  and  Substitute  Original  Sheet  No. 
216C. 

National  states  that  these  tariff  sheets 
are  filed  in  an  effort  to  address  the 
concerns  of  Algonquin  Gas 
Transmission  Company  and  the 
Algonquin  Customer  Group  related  to 
the  flowthrough  of  upstream  pipeline 
take-or-pay  costs  charged  to  National  by 
its  former  upstream  pipeline  suppliers. 
National  states  that  it  is  proposing 
additional  revisions  to  C^neral  Terms 
and  Conditions  Sections  20.2(f)  and  (g) 
to  further  clariiy  the  refund  and  true-up 
provisions  under  Section  20  of  its  tariff. 
These  provisions  were  previously 
revised  by  National  in  its  Novemtier  10, 
1994  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  December  6, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-29754  Filed  12-2-94;  8:45  am) 
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[Docket  No.  RP95-64-4)00] 

Natural  Qas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

November  29, 1994. 

Take  notice  that  on  November  23, 
1994,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
be  a  part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  253  and  Original  Sheet  No. 
253A  with  a  proposed  effective  date  of 
December  23, 1994. 

Natural  states  that  the  purpose  of  the 
filing  is  to  provide  two  pooling  points 
in  Natural's  Midwest  and  Midcontinent 


rate  zones,  one  for  volumes  received  on 
the  Amarillo  Line  and  one  for  volumes 
received  on  the  Gulf  Coast  Line. 
Shippers  would  nominate  volumes  to 
and  from  the  appropriate  pooling 
points,  thereby  improving  the  accuracy 
and  speed  of  the  confirmation  and 
scheduling  process. 

Natural  requested  whatever  waivers 
may  be  necessary  to  permit  the  tariff 
sheets  to  become  effective  December  23 
1994. 

Natural  states  that  a  copy  of  this  filing 
was  mailed  to  Natural's  jurisdictional 
transportation  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  6, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-29755  Filed  12-2-94:  8:45  am) 
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[Docket  No.  RP9S-63-000] 

NorAm  Qas  Transmission  Co.;  Notice 
of  Filing 

November  29, 1994. 

Take  notice  that  on  November  23. 
1994.  NorAm  Gas  Transmission 
Company  (NGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  tariff  sheets 
attached  to  the  filing,  to  become 
effective  December  1. 1994. 

NGT  states  that  the  tariff  sheets 
implement  an  interruptible  imbalance 
resolution  service.  The  service  will 
consist  of  the  short-term  advance 
delivery  of  gas  by  NGT  for  a  shipper's 
account  at  its  delivery  points  and  the 
subsequent  return  of  the  advanced  gas 
by  the  shipper,  and  the  short-term 
advance  receipt  of  gas  by  NGT  at  a 
shipper's  receipt  points  and  the 
subsequent  delivery  of  the  gas  for 
shippers'  account  at  its  delivery  points. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  6, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretory, 

(FR  Doc  94-29753  Filed  12-2-94;  8:45  ami 
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[Docket  No.  RP95-S5-000] 

Paiute  Pipeline  Co.,  Notice  of 
Proposed  Change  In  FERC  Gas  Tariff 

November  29.  1994. 

Take  notice  that  on  November  25, 
1994,  Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  to  be  a  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1-A.  the  following  tariff 
sheets: 

First  Revised  Sheet  No.  62 
First  Revised  Sheet  No.  63 
First  Revised  Sheet  No.  65 
Original  Sheet  No.  65A 

Paiute  indicates  that  the  purpose  of 
said  filing  is  to  revise  Sections  4.2(d) 
and  4.3(b)(7)  of  its  General  Terms  and 
Conditions  in  order  to  modify  the 
method  by  which  the  flowing  gas 
receipt  point  capacity  into  its  system 
from  Northwest  Pipeline  Corporation  is 
allocated  to  shippers  on  its  system. 

Paiute  requests  that  the  Commission 
accept  the  proposed  tariff  sheets 
effective  without  suspension  at  the 
earliest  possible  date  so  that  the  changes 
will  be  in  effect  during  the  current 
winter  heating  season. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  6, 1994. 
Protests  will  be  considered  by  the 


Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  0.  Cashell, 
Secretary. 
IFR  Doc.  94-29756  Filed  12-2-94:  8:45  am) 
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[Docket  No.  PR9S-2-000] 

Southeastern  Natural  Gas  Co.;  Notice 
of  Petition  for  Rate  Approval 

November  29. 1994. 

Take  notice  that  on  November  22, 
1994,  Southeastern  Natural  Gas 
Company  (Southeastern)  filed  pursuant 
to  section  284.123(b)(2)  of  the 
Commission's  Regulations,  a  petition  for 
rate  approval  requesting  that  the^ 
Commission  approve  as  fair  ana* 
equitable  rates  for  firm  transportation 
service  consisting  of  a  demand  charge  of 
$4.15  per  MMBtu  and  a  commodity 
charge  of  0K)06«  per  MMBtu  and  a  rate 
of  $0,143  per  MMBtu  for  interruptible 
transportation  performed  under  section 
311(a)(2)  of  the  Natural  Gas  Policv  Act 
of  1978  (NGPA).  Southeastern  also 
proposes  to  impose  a  shrinkage  charge 
of  1.0%  for  section  311  services. 
Southeastern  states  that  it  is  an 
interstate  pipeline  within  the  meaning 
of  section  2(16)  of  the  NGPA  and  it 
owns  and  operates  an  intrastate  pipeline 
system  in  the  State  of  Ohio. 
Southeastern  proposes  an  effective  date 
of  November  23, 1994. 

Pursuant  to  section  284.123{b)(2)(ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  rates  will 
be  deemed  to  be  fair  and  equitable  and 
not  in  excess  of  an  amount  which 
interstate  pipelines  would  be  permitted 
to  charge  for  similar  transportation 
service.  The  Commission  may,  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
opportunity  for  written  comments  and 
for  the  oral  presentation  of  views,  data, 
and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with  sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  December  13, 1994.  The 
petition  for  rate  approval  is  on  file  with 
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the  Commission  and  is  available  for 

public  inspection. 

Lois  D.  Cashell,  \ 

Secretary.  } 

IFR  Doc.  94-29752  Filed  12-2-94:  8:45  ami 

BILLING  CODE  C717-01-M 


(Docket  No.  CP94-667-000] 

Texas  Gas  Transmission  Corp.;  Notice 
of  Technical  Conference 

November  29, 1994. 

Take  notice  that  a  technical 
conference  has  been  scheduled  in  the 
above-captioned  proceeding  for  10:00 
a.m.  on  December  7. 1994,  in  Room 
3400  D,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426. 

The  purpose  of  the  conference  is  to 
discuss  matters  of  interest  and  concern 
relating  to  Texas  Gas  Transmission 
Corporation's  proposal  to  expand  the 
utilization  of  the  CIPS/Marathon 
Delivery  Point  in  order  to  make  direct 
deliveries  of  gas  to  Marathon  Oil 
Company's  oil  refinery  in  Robinson, 
Illinois. 

All  interested  parties  are  invited  to 
attend.  For  additional  information, 
interested  parties  may  call  Philip  J. 
Veres  at  (202)  208-0049. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-29749  Filed  12-2-94:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6114-6] 

Proposed  Settlement  Under  Section 
122(h)  of  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Proposed 
Administrative  Settlement  and 
Opportunity  for  Public  Comment. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
enter  into  an  administrative  settlement 
to  resolve  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  (CERCLA).  as  amended. 
Notice  is  being  published  to  inform  the 
public  of  the  proposed  settlement  and  of 
the  opportunity  to  comment.  This 
settlement  is  intended  to  resolve 
liabilities  of  one  party  for  costs  incurred 


by  EPA 
Mycale 
DATES: 
or  befoi^ 


at  the  MKY  Corporation 
Facility  Site. 

Comments  must  be  provided  on 
January  4, 1994*. 
ADDRESiES:  Comments  should  be 
address  id  to  the  U.S.  Environmental 
Protectibn  Agency,  Office  of  Regional 

New  Jersey  Superfund  Branch, 
,  26  Federal  Plaza,  New  York. 
10278  and  should  refer  to:  In 
er  of:  MKY  Corporation 
Facility  Site.  U.S.  EPA  Index 
n-(jERCLA-94-0116. 


Counse 

room 

New 

the  Mat 

Mycal 

No 


3(9 
Ycrk 


e: 


FOR 

U.S.  En 

Office 

Super 

Federal 

10278. 
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INFORMATION  CONTACT: 
ironmental  Protection  Agency, 
Regional  Counsel;  New  Jersey 
id  Branch,  room  309,  26 
^laza.  New  York,  New  York 
J12)  264-9196.  Attention: 
.  Finn.  Esq. 

SUPPLEIJENTARV  INFORMATION:      * 

In  ace  ardance  with  Section  122(i){l) 
CERCL.'  .  notice  is  hereby  given  of  a 
propose  i  administrative  settlement 
concern  ng  thy  MKY  Corporation 
Mycalej  Facility  Site  which  is  located 
in  Ando  ver.  New  Jersey.  Section  122(h) 
of  CERC  la  provides  EPA  with  authority 
to  consi  ler.  compromise,  and  settle 
certain  « laims  for  costs  incurred  by  the 
United  I  tales. 

The  N  KY  Corporation  is  committed  to 
particip  te  in  this  settlement.  The 
Settling  Party  will  pay  a  total  of 
$180.00f)  under  this  agreement  to 
reimburse  EPA  for  response  costs 
incurred  at  the  MKY  Corporation 
MycaleJ  Facility  Site. 

A  cojA'  of  the  proposed  administrative 
settlement  agreement,  as  well  as 
backgroond  information  relating  to  the 
settlemert,  may  be  obtained  in  person 
or  by  mi  il  from  EPA's  Region  II  Office 
of  Regio  lal  Counsel.  New  Jersey 
Superfu  id  Branch,  room  309,  26 
Federal  'laza.  New  York.  New  York 
10278. 

Dated: 
WiUiam 


Dctober  27, 1994. 
Muszynski, 


IFR  Doc. 
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Deputy  R  ^gional  Administrator 
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FEDER/  L  COMMUNICATIONS 
COMMIJ  SIGN 


Section  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
NW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS.  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  must  be 
filed  by  December  20. 1994.  See  Section 
.1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 
Subject:  Amendment  of  the 
Commission's  Rules  to  Establish 
Rules  and  Policies  Pertaining  to  a 
Mobile  Satellite  Service  in  the  1610- 
1626.5/2483.5-2500  MHz  frequency 
Bands  (CC  Docket  No.  92-166). 
Petitions  Filed:  5. 

Federal  Communications  Commission. 

WUIiam  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  94-29864  Filed  12-2-94;  8:45  am| 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1041-OR] 

Texas;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


[Report  ^  o.  2043] 

Petition  lor  Reconsideration  of  Actions 
in  Rulen  laking  Proceedings 

Decembei  1, 1994. 

Petitio  1  for  reconsideration  have  been 
filed  in  1  le  Commission  rulemaking 
proceed  ngs  listed  in  this  Public  Notice 
and  pub  ished  pursuant  to  47  CFR 


V 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas 
{FEMA-1041-DR),  dated  October  18. 
1994,  and  related  determinations. 
EFFECTIVE  DATE:  November  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emei:gency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
November  8. 1994. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 
Directorate. 

IFR  Doc.  94-29737  Filed  12-2-94;  8:45  ami 
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(FEMA-1037-OR] 

Washington;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


ACTION:  Notice. 
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SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Washington.  (FEMA-1037-DR).  dated 
August  2. 1994.  and  related 
determinations. 

EFFECTIVE  DATE:  November  23,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Washington  dated  August  2, 1994.  is 
hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  2. 1994: 

Disaster  Unemployment  Assistance  only  to 
Whatcom  County. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 
Directorate. 

IFR  Doc.  94-29738  Filed  12-2-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

National  Advisory  Council  for  Health 
Care  Policy,  Reaearch,  and  Evaluation: 
Request  for  Nominations  for  Public 
Members 

agency:  Agency  for  Health  Care  Policy 
and  Research. 

ACTION:  Request  for  Nominations  for 
Public  Members. 


SUMMARY:  42  U.S.C.  299c.  section  921  of 
the  Public  Health  Service  (PHS)  Act.  as 
amended  by  section  6103(c)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989.  established  a  National  Advisory 
Council  for  Health  Care  Policy. 
Research,  and  Evaluation  (the  Council). 
The  Council  is  to  advise  the  Secretary 
and  the  Administrator.  Agency  for 
Health  Care  Policy  and  Research 
(AHCPR),  on  matters  related  to  the 
enhancement  of  quality, 
appropriateness,  and  effectiveness  of 
health  care  services,  and  access  to  such 
services  through  scientific  research,  the 
promotion  of  improvements  in  clinical 
practice  and  in  the  organization, 
financing,  and  delivery  of  health  care 
services.  Seventeen  members  with 


staggered  terms  were  appointed  in  1990. 
Six  current  members'  terms  will  expire 
in  May  1995.  NominaUons  to  fill  these 
vacancies  should  be  received  on  or 
before  January  20. 1995.  Current 
members  whose  terms  expire  in  1995 
will  be  considered  for  reappointment 
should  they  so  desire. 
ADDRESSES:  All  nominations  for 
membership  should  be  submitted  to    . 
Deborah  L.  Queenan,  Executive 
Secretary,  National  Advisory  Council 
for  Health  Care  Policy.  Research,  and 
Evaluation.  Suite  603.  Executive  Office 
Center.  2101  East  Jefferson  Street. 
Rockville,  Maryland  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  L.  Queenan,  Executive 
Secretary  at  (301)  594-1459. 

SUPPLEMENTARY  INFORMATION:  42  U.S.C. 
299c,  section  921  of  the  PHS  Act. 
provides  that  the  National  Advisory 
Council  for  Health  Care  Policy, 
Research,  and  Evaluation  shall  consist 
of  17  appropriately  qualified 
representatives  of  the  public  appointed 
by  the  Secretary.  Of  the  17  public 
members,  8  are  to  be  individuals 
distinguished  in  the  conduct  of 
research,  demonstration  projects,  and 
evaluations  with  respect  to  health  care; 
3  are  to  be  individuals  distinguished  in 
the  practice  of  medicine;  2  are  to  be 
individuals  distinguished  in  the  health 
professions;  2  are  to  be  individuals 
distinguished  in  the  fields  of  business, 
law,  ethics,  economics,  and  public 
policy;  and  2  are  to  be  individuals 
representing  the  interests  of  consumers 
of  health  care. 

The  six  members  whose  terms  will 
expire  May  31, 1995.  represent  expertise 
in  health  services  research  (2  members), 
health  professions  (one  member),  the 
practice  of  medicine  (one  member), 
public  policy  (one  member),  and  the 
interests  of  health  care  consumers  (one 
member).  (Each  of  these  individuals 
with  expiring  terms  will  be  considered 
for  reappointment  should  they  so 
desire.)  A  Council  member's  term  of 
office  is  3  years,  except  that 
appointments  are  staggered  to  permit  an 
orderly  rotation  of  membership. 

The  Council  advises  the  Secretary, 
through  the  Administrator,  regarding 
priorities  for  a  national  agenda  and 
strategy  for: 

( 1 )  conduct  of  research . 
demonstration  projects,  and  evaluations 
with  respect  to  health  care,  including 
clinical  practice  and  primary  care; 

(2)  development  and  application  of 
appropriate  health  care  technology 
assessments; 

(3)  development  and  periodic  review 
and  update  of  guidelines  for  clinical 
practice,  standards  of  quality. 


performance  measures,  and  medical 
review  criteria  with  respect  to  health 
care; 

(4)  conduct  of  research  on  outcomes 
of  health  care  services  and  procedures. 
In  addition,  the  Council  performs 
second  level  review  of  grant 
applications  which  exceed  $50,000  or 
more  in  total  direct  costs. 

Interested  persons  may  nominate  one 
or  more  qualified  persons  for 
membership  on  the  Council. 
Nominations  shall  state  that  the 
nominee  is  willing  to  serve  as  a  member 
of  the  Council  and  appears  to  have  no 
conflict  of  interest  that  would  preclude 
Council  membership.  Potential 
candidates  will  be  asked  to  provide 
detailed  information  concerning  such 
matters  as  financial  interests, 
consultancies,  and  research  grants  or 
contracts,  to  permit  evaluation  of 
possible  sources  of  conflict  of  interest. 

The  Department  is  seeking  a  broad 
geographic  representation  and  has 
special  interest  in  assuring  that  women, 
minority  groups,  and  the  physically 
handicapped  are  ad^uately  represented 
on  advisory  bodies  and.  therefore, 
extends  particular  encouragement  to 
nominations  for  appropriately  qualified 
female,  minority,  and/or  physically 
handicapped  candidates. 

Dated:  November  25, 1994. 
Clifton  R.  Gaus, 
Administrator. 
IFR  Doc.  94-29852  Filed  12-2-94;  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  93N-02S2] 

Atui  Shah;  Denial  of  Hearing;  Final 
Det>arment  Order 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  denying  Dr.  Atul 
Shah's  request  for  a  hearing  and  is 
issuing  a  final  order  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
permanently  debarring  Dr.  Atul  Shah, 
20  Hampton  Hollow  Dr.,  Millstone 
Township.  NJ  08535,  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application.  FDA  bases  this 
order  on  a  finding  that  Dr.  Shah  was 
convicted  of  a  felony  under  Federal  law 
for  conduct  relating  to  the  development 
or  approval,  including  the  process  for 
development  or  approval,  of  a  drug 
product,  and  relating  to  the  regulation  of 
a  drug  product  under  the  act. 
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EFFECTIVE  DATE:  December  5, 1994. 
ADDRESSES:  Application  For  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305},  Food 
and  Drug  Administration.  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857. 

FOR  FURTHER  MFORMATION  CONTACT: 
Megan  L  Foster,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Adnriinistration,  7500 
Sfandish  PI..  Rockville.  MD  20855,  301- 
594-20'»l. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Dr.  Atul  Shah,  the  forioer  Director  ©f 
Analytical  Research  and  Development  at 
Par  Pharmaceutical.  Inc.  (Par),  pled 
guilty  and  was  sentenced  on  March  5, 
1993,  for  making  a  false  declaration  to 
a  grand  jury,  a  felony  offense  ur.der  18 
U.S.C  1623.  The  basis  for  this 
conviction  was  Dr.  Shah's  false  claim 
during  his  testimony  before  the  Special 
Grand  Jury  for  the  Uni.'ed  States  District 
Court  for  the  District  of  Maryland  that 
be  could  no!  remembeathat  the  pilot 
batch  for  one  of  Pars  generic  drug 
products  had  been  taken  o^  accelerated 
stabilit3  testing  and  then  put  back  on 
stability  testing.  In  fact.  Dr.  Shah  did 
remember  during  this  testimony  that  the 
initial  pilot  batch  had  failed  accelerated 
stability  testing,  and  that  a  new 
formulation  of  that  product  had  been 
put  back  on  accelerated  stability  testing. 
This  testimony  was  material  to  the 
grand  jurj's  investigation  because  Par 
had  filed  a  false  abbreviated  new  drug 
application  that  failed  to  di-sclose  that 
the  pilot  batch  had  failed  stability 
testing. 

In  a  certified  letter  received  by  Dr. 
Shah  on  August  11, 1993,  the  Deputy 
Commissioner  for  OpOTations  offered  Dr. 
Shah  an  opportunity  for  a  hearing  on 
the  agency's  proposal  to  issue  an  order 
under  section  306(a)  of  the  act  debarring 
Dr.  Shah  from  providing  services  in  any 
capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application.  FDA  based  the  proposal  to 
debar  Dr.  Shah  on  its  finding  that  he 
had  been  convicted  of  a  felony  under 
Federal  law  for  conduct  relating  to  the 
development,  approval,  and  regulation 
of  Par's  drug  products. 

The  certified  letter  also  informed  Dr. 
Shah  that  his  request  for  a  hearing  could 
not  rest  upon  mere  allegations  or 
denials  but  must  present  specific  fads 
showing  that  there  was  a  genuine  and 
substantial  is.sue  of  fact  requiring  a 
hearing.  The  letter  also  notified  Eh-. 
Shah  that  if  it  conclusively  appeared 
from  the  face  of  the  information  and 
factual  analyses  in  his  request  for  a 


hearii  tg  that  there  was  no  genuine  and 
substi  intial  issue  of  fact  which 
precli  ded  the  order  of  debarment,  FDA 
woul(  enter  summary  judgment  against 
him  a  id  deny  his  request  for  a  hearing. 

In  i  letter  dated  August  25. 1993,  Dr. 
Shah  requested  a  hearing,  and  in  a  letter 
dated  October  8. 1993,  Dr.  Shah 
subm  tted  argimients  and  information  in 
suppc  rt  of  his  hearing  request.  In  his 
requekt  for  a  hearing,  Dr.  Shah 
atkncjwledges  that  he  was  convicted  of 
a  felo  ly  under  Federal  law  as  alleged  by 
FDA.  iowever.  Dr.  Shah  argues  that 
FDA'i  findings  based  on  that  conviction 
are  in  :orrect  and  Lhat  the  agency's 
propc  sal  to  debar  him  is 
unco!  stitutional. 

Th(  Interim  Deputy  Commissioner  for 
Open  tions  has  considered  Dr.  Shah's 
argun  ents  and  concludes  that  they  are 
unpei  suasive  and  fail  to  raise  a  genuine 
and  si  ibstantial  issue  of  fact  requiring  a 
hearii  g.  Moreover,  the  legal  arguments 
that  Cr.  Shah  offers  do  not  create  a  basis 
for  a  hearing  {see  21  CFR  12.24(bKl)). 
Dr.  Si  ah's  arguments  are  disciLssed 
below. 


II.  Dr. 

a 


Uea  *ing 


Shah's  Arguments  in  Support  of 
ing 

A.  Mo  ndatory  Versus  Permissive 
Debai  ment 

Dr.  shah  first  argues  that  mandatory 
debar  nent  is  inapplicable  to  his  case. 
He  St!  tes  that  his  false  testimony 
subje<  ts  him  to  permissive  rather  than 
mandi  itory  debarment  because  his 
condi  ct  underlying  his  conviction  does 
not  re  ate  to  the  development,  approval, 
or  reg  ilation  of  a  drug  product.  Dr.  Shah 
claim   that  his  testimony  "pertained"  to 
slabil  ty  testing,  but  did'not  "relate"  to 
stabil  ty  testing. 

Thi  i  argument  is  unconvincing  and 
fails  t(  I  raise  a  genuine  and  substantial 
issue  I  >f  fact.  Section  3C6(a)(2)(A)  of  the 
act  (2    U.S.C.  335a(a)(2)(A))  requires 
deban  nent  of  an  individual  if  FDA  finds 
that  t!  e  individual  has  been  convicted 
'  of  a  fe  ony  under  Federal  law  for 
condi  ct  relating  to  the  development  or 
appro  ral,  including  the  prot^ss  for 
develi  pment  or  approval,  of  any  drug 
produ  ;t.  The  statutory  language, 
"relat  ng  to  the  development  or 
appro  ral  •  •  •."  by  definition, 
encon  passes  all  things  that  are  logically 
conne  .ted  with  the  development  or 
appro  ral  of  a  drug  product  (see 
Webster's  Collegiate  Dictionary, 
Merriam-Webster  bic,  Sprin^eld,  MA, 
1990,  'relate"). 

Dr.  >hah's  act  of  falsely  testifying 
before  the  grand  jury  concerning  his 
know  edge  about  the  stability  testing 
used  t )  support  approval  of  a  Par  drug 
produ  t  is  clearly  connected  to  the 


development  or  approval  of  a  drug 
product.  Stability  testing  is  an  essential 
step  in  the  development  and  approval  of 
a  generic  drug  product. 

Dr.  Shah  argues  that  he  left  Par  long 
before  his  grand  jury  testimony  and, 
thus,  this  testimony  could  not  have 
interfered  with  the  drug  development 
and  approval  process.  Whether  or  not 
Dr.  Shah  was  employed  by  Par  at  the 
time  of  his  testimony  is  irrelevant.  Dr. 
Shah's  testimony  concerned,  or  was 
related  to,  FDA's  approval  of  a  Par  drug 
product,  because  it  pertained  to  stability 
testing  used  to  support  approval  of  that 
drug  product. 

Section  306(a)(2)(B)  of  the  act  requires 
debarment  of  an  individual  if  FDA  finds 
that  the  individual  has  been  convicted 
of  a  felony  under  Federal  law  for 
conduct  relating  to  the  regulation  of  any 
drug  product  under  the  act.  Dr.  Shah's 
conviction  is  related  to  the  regulation  of 
a  drug  product  in  that  it  concerns 
matters  that  affect  FDA's  regulatory 
decisions  about  drug  products.  Dr. 
Shaw's  testimony  concerns  information 
related  to  the  stability  of  a  drug  product. 
FDA  uses  such  information  to 
determine,  among  other  things,  whether 
to  approve  a  drug,  whether  to  remove  a 
(hug  from  the  market,  whether  labeling 
changes  are  necessary,  and  whether 
approved  marketing  conditions  need  to 
be  altered.  The  act  does  not  require  that 
Dr.  Shah's  testimony  regarding  stability 
testing  directly  affect  FDA's  regulatory 
decisions.  Rather,  it  need  only  relate  to 
FDA's  regulation  of  a  drug  product. 

Dr.  Shah  contends  that  grand  jury 
investigations  have  nothing  to  do  witli 
the  development  and  approval  of  a  drug 
product.  He  additionally  states  that  the 
grand  jury  process  is  not  a  means  by 
which  FDA  regulates  a  company's  dnig 
products.  To  the  contrary.  FDA  often 
requests  grand  jury  investigations  to 
explore  criminal  activity  involving 
matters  under  the  jurisdiction  of  FDA. 
Dr.  Shah's  crime  of  lying  before  a  grand 
jury  relates  to  FDA's  regulatory  powers 
because  it  interferes  with  the  inquiry 
into  criminal  activity  concerning  drug 
applications.  Because  his  false 
declarations  concerned  matters  relating 
to  the  development.,  approval,  and 
regulation  of  a  drug  product.  Dr.  Shah's 
mandatory  debarment  is  appropriate. 

Dr.  Shan  also  argues  that  the 
legislative  history  of  the  act  indicates 
that  mandatory  debarment  is 
inapplicable  in  this  case  because  his 
crime  did  not  "corrupt"  ot  "directly 
involve"  the  approval  process.  As 
mentioned  above.  Dr.  Shah's  crime  is 
one  that  does  corrupt  or  perpetuate 
corruption  of  the  FDA  approval  process 
because  it  interfered  with  an 
investigation  into  criminal  activity 


concerning  information  used  by  FDA  in 
deciding  drug  approval  and  other  drug 
regulatory  issues.  Whether  the  crime 
"directly  involves"  the  approval  process 
is  not  the  standard  set  forth  in  the 
statute  for  mandatory  debarment; 
"directly  involves"  does  not  have  the 
same  meaning  as  "relates  to." 

B.  The  Ex  Post  Facto  Clause 

Dr.  Shah  also  argues  that  the  ex  post 
facto  clause  of  the  U.S.  Constitution 
prohibits  application  of  section 
306(a)(2)  of  the  act  to  him  because  this 
section  was  not  in  effect  at  the  time  of 
Dr.  Shah's  criminal  conduct.  With  the 
enactment  of  the  Generic  Drug 
Enforcement  Act  (GDEA)  on  May  13, 
1992,  Congress  amended  the  Federal 
Food,  Drug,  and  Cosmetic  Act  to 
include  section  306(a)(2). 

An  ex  post  facto  law  is  one  that 
reaches  back  to  punish  acts  that 
occurred  before  enactment  of  the  law  or 
that  adds  a  new  punishment  to  one  that 
was  in  effect  when  the  crime  was 
committed.  [Ex  Parte  Garland,  4  Wall 
333.  377. 18  L.  Ed.  366  (1866);  Collins 
V.  Youngbhod,  110  S.Ct.  2715  (1990).) 

Dr.  Shah's  claim  that  application  of 
the  mandatory  debarment  provisions  of 
the  act  is  prohibited  by  the  ex  post  facto 
clause  is  unpersuasive.  Because  the 
intent  behind  debarment  under  section 
306(a)(2)  of  the  act  is  remedial  rather 
than  punitive,  this  section  does  not 
violate  the  ex  post  facto  clause. 

The  congressional  intent  with  respect 
to  actions  under  section  306(a)(2)  of  the 
act  is  clearly  remedial.  Congress  created 
the  GDEA  in  response  to  findings  of 
fraud  and  corruption  in  the  generic  drug 
industry.  Both  the  language  of  the  GDEA 
itself  and  its  legislative  history  reveal 
that  the  purpose  of  the  debarment 
provisions  set  forth  in  the  GDEA  is  "to 
restore  and  ensure  the  integrity  of  the 
ANDA  approval  process  and  to  protect 
the  public  health."  (See  section  1.  Pub. 
L.  102-282.  The  Generic  Drug 
Enforcement  Act  of  1992.)  This  is  a 
remedial  rather  than  punitive  goal.  (See 
Manocchio  v.  Kusserow.  961  F.2d  1539, 
1542  (11th  Cir.  1992)  (exclusion  of 
physician  from  participation  in 
medicare  programs  because  of  criminal 
conviction  is  remedial,  not  punitive).) 
Supporting  the  remedial  character  of 
debarment  is  a  statement  by  Senator 
Hatch  in  the  Congressional  Record  of 
April  10. 1992.  at  S  5616.  "*  *  *  (tjhe 
legislation  *  *  *  provides  a  much- 
needed  remedy  for  the  blatant  fraud  and 
corruption  uncovered  in  the  generic 
drug  industry  •  *  •  during  the  last  3 
years." 

The  Supreme  Court  has  long  held  that 
statutes  that  deny  future  privileges  to 
convicted  offenders  because  of  their 


previous  criminal  activities  in  order  to 
insure  against  corruption  in  specified 
areas  do  not  impose  penalties  for  past 
conduct  and,  therefore,  do  not  violate 
the  ex  post  facto  prohibitions.  (See.  e.g.. 
Hawker  V.  New  York,  170  U.S.  189, 190 
(1898)  (physician  barred  from  practicing 
medicine  for  a  prior  felony  conviction); 
DeVegu  v.  Braisted,  373  U.S.  154  (1960) 
(convicted  felon's  exclusion  from 
employment  as  officer  of  waterfront 
union  is  not  a  violation  of  the  ex  post 
facto  clause). )t 

In  DeVeau,  the  court  upheld  a  law 
that  prohibited  a  convicted  felon  from 
employment  as  an  officer  in  a  waterfront 
union.  The  purpose  of  the  law  was  to 
remedy  the  past  corruption  and  to 
insure  against  future  corruption  in  the 
waterfront  unions.  The  court  in  DeVeau, 
363  U.S.  at  160.  stated: 

The  question  in  each  case  where 
unpleasant  consequences  are  brought  to  bear 
upon  an  individual  for  prior  conduct,  is 
whether  the  legislative  aim  was  to  punish 
that  individual  for  past  activity,  or  whether 
the  restriction  of  the  individual  comes  about 
as  a  relevant  incident  to  a  regulation  of  a 
present  situation,  such  as  the  proper 
qualifications  for  a  profession  *  •  *  . 

As  in  DeVeau.  the  legislative  purpose 
of  the  relevant  statute  is  to  ensure  that 
fraud  and  corruption  are  eliminated 
from  the  drug  industry.  The  restrictions 
placed  on  individuals  convicted  of  a 
felony  under  Federal  law  are  not 
intended  as  punishment  but  are 
"incident  to  a  regulation  of  a  present 
situation"  [DeVeau,  363  U.S.  at  160)  and 
necessary  in  order  to  remedy  the  past 
fraud  and  corruption  in  the  industry. 

C.  The  Double  Jeopardy  Clause 

In  another  argument,  Dr.  Shah  claims 
that  the  proposal  to  debar  him  under 
section  306(a)(2)  of  the  act  violates  the 
double  jeopardy  clause  of  the  Fifth 
Amendment  to  the  U.S.  Constitution. 
The  double  jeopardy  clause  states  that 
no  person  shall  "be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy  of 
life  or  limb."  Dr.  Shah  rehes  on  U.S.  v. 
Halper,  490  U.S.  435  (1989).  to  ai^ue 
that  the  Fifth  Amendment  double 
jeopardy  clause  should  prevent  his 
debarment  because  "jeopardy"  can 
attach  even  in  a  purely  civil  proceeding, 
so  long  as  the  civil  sanction  is  pimitive, 
not  remedial.  He  further  argues  that  his 
proposed  permanent  debarment  is 
punitive  because  (1)  it  is  permanent  and 
without  regard  to  whether  Dr.  Shah 
represents  a  continuing  threat  to  the 
integrity  of  the  drug  testing,  approval,  or 
regulatory  processes;  (2)  it  precludes  his 
providing  services  in  any  capacity  to  a 
company  whose  products  are  subject  to 
FDA  approval,  regardless  of  whether  or 
not  the  service  relates  to  drug  testing. 


approval,  or  regulation;  (3)  it  can  be 
terminated  only  for  substaqtial 
assistance  to  prosecutors  and  not  when 
the  threat  to  public  safety  is  eliminated; 
and  (4)  it  arises  out  of  the  mere  fact  of 
conviction  and  precludes  factfinding 
into  whether  a  risk  to  the  public  exists. 

Dr.  Shah's  arguments  are 
unpersuasive.  First,  "jeopardy"  cannot 
attach  because  the  effect  of  section 
306(a)(2)  of  the  act  is  remedial,  not 
punitive.  As  discussed  above,  the 
legislative  goal  of  this  section  is  to 
restore  and  ensure  the  integrity  of  the 
drug  approval  process  and  to  protect  the 
public  health  by  eradicating  fraud  and 
corruption  from  the  drug  industry.  This 
is  plainly  a  remedial  rather  than 
punitive  goal.  [Manocchio  v.  Kusserow. 
961F.2datl542.) 

The  fact  that  Dr.  Shah's  debarment  is 
permanent  rather  than  temporary  does 
not  signify  that  the  legislation  is 
nonremedial  or  punitive.  The  Supreme 
Court  has  upheld  laws  which,  for 
remedial  purposes,  permanently  bar  a 
class  or  group  of  individuals  from 
certain  occupations  due  to  a  prior 
criminal  conviction.  (See  Hawker  v. 
New  York.  170  U.S.  189. 190  (1898): 
DeVeau  v.  Braisted,  373  U.S.  154 
(1960).)  Additionally,  these  cases 
support  the  fact  that  Dr.  Shah's 
debarment  can  arise  only  because  of  his  . 
conviction,  which  Dr.  Shah  argues  is 
punitive. 

Dr.  Shah's  conduct,  which  has  been 
shown  to  relate  to  the  development, 
approval,  and  regulation  of  a  drug 
product,  establishes  the  potential  for 
future  violations  by  Dr.  Shah  that 
undermine  the  integrity  of  the  drug 
approval  and  regulatory  process.  The  act 
precludes  Dr.  Shah's  providing  any  type 
of  service  to  holders  of  drug  product 
applications  because  of  this  possibility 
of  future  violations.  Congress  proscribed 
all  services  in  order  to  avoid  the  serious 
administrative  difficulties  involved  in 
distinguishing  between  those  positions 
clearly  related  to  drug  regulation  from 
those  not  clearly  related.  Such  a 
proscription  for  this  reason  is 
permissible.  Siegel  v.  Lyng,  851  F.2d 
412. 416  (D.C.  Cir.  1988.) 

Dr.  Shah's  assertion  that  the  special 
termination  provision  is  punitive  is 
unpersuasive.  In  fact,  the  provision 
advances  the  remedial  objective  of 
ensuring  the  safety  and  efficacy  of  the 
country's  drug  supply.  The  cooperation 
fostered  by  this  special  termination 
provision  enables  FDA  to  eliminate 
from  the  drug  industry  many  actors  who 
are  corrupting  the  industry,  endangering 
the  public  health,  and  destroying 
consumers'  confidence  in  the  Nation's 
drug  supply.  Convictions  based  on 
debarred  persons'  assistance  can  form 
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the  basis  for  other  debarments  if  the 
terms  of  the  act  are  satisfied,  which 
further  serves  the  act's  remedial 
objectives. 

An  individual's  debarment  will  not  be 
terminated  if  FDA  finds  that  the 
remedial  intent  of  the  act  will  be 
undermined  by  such  termination.  The 
act  does  not  guarantee  termination  of 
debarment  to  those  who  are  debarred. 
The  power  to  terminate  debarment  is 
discretionary  with  FDA,  and  the  agency 
is  bound  by  the  provision's  terms  to 
exercise  this  authority  in  a  manner 
consistent  with  the  interest  of  justice 
and  protection  of  the  integrity  of  the 
drug  approval  process  (21  U.S.C. 
335a(d)(4)(D)). 

Due  to  the  potentially  serious 
consequences  to  the  public  health  of 
fraud  and  corruption  in  the  drug 
industry,  the  permanent  debarment  of 
convicted  felons  like  Dr.  Shah  is  not  an 
excessive  means  to  eliminate  fraud  from 
the  industry.  The  legislative  history  of 
the  GDEA  is  replete  with  statements, 
some  cited  above,  that  the  act  provides 
a  reasonable  means  of  ridding  the  drug 
industry  of  widespread  corruption  and 
to  restore  consumer  conndence  in 
generic  drugs. 

D.  Due  Process 

In  his  final  argument,  Dr.  Shah  claims 
that  his  debarment  violates  the  due 
process  clause  of  the  U.S.  Constitution 
because  it  bears  no  rational  relationship 
to  any  legitimate  purpose.  He  asserts 
that  his  conduct  does  not  automatically 
demonstrate  a  likelihood  of  future 
violations  under  the  act.  He  also 
contends  that  debarment  precludes 
providing  services  regardless  of  whether 
such  service  bears  any  relationship  to 
the  development,  approval,  or 
regulation  of  a  drug  product. 

Dr.  Sliah's  claims  are  unpersuasive. 
Dr.  Shah  fails  to  demonstrate  that  this 
debarment  is  unrelated  to  any  legitimate 
purpose.  .Although  his  conduct  does  not 
automatically  establish  a  likelihood  of 
future  violations,  it  does  reveal  the 
possibility  of  future  violations. 
Debarment  guards  against  future 
violations  by  prohibiting  individuals 
"from  providing  services  in  any 
capacity  to  a  person  that  has  an 
approved  or  pending  drug  produci 
application"  in  order  to  meet  the 
legitimate  regulatory  purpose  of 
resto-'ing  the  integrity  of  the  drug 
approval  and  regulatory  process  and 
protecting  the  public  health.  Dr.  Shah 
acknowledges  that  protecting  the  public 
health  is  a  legitimate  purpose.  As 
mentioned  above.  Congress  tan 
appropriately  achieve  this  purpose  by 
proscribing  "ail  services"  due  to  the 
M^nous  administrative  difficulties 


iiivolv(  d,  in  disUngms|ui^  between 
those  I  Qsitions  cimrly  related  to' drug 
regulation  from  those  not  clearly 
related.  These  difficulties  would 
include  the  problem  of  ascertaining  the 
exact  i^ture  of  the  employee's 
relatioBship  with  the  employer  as  well 
as  defining  what  constitutes  a  sufficient 
nexus  tfith  the  regulatory  scheme  under 
all  ciroimstances. 

Dr.  ^ah's  claim  that  FDA's  refusal  to 
grant  aihearing  in  his  case  would  violate 
procedural  due  process  is  inaccurate. 
Dr.  Shah  acknowledges  that  he  was 
convided  as  alleged  by  FDA  and  has 
Fai.sed  iio  genuine  and  substantial  issue 
of  fact  i  egarding  his  conviction.  The 
facts  ui  iderlying  Dr.  Shah's  conviction 
have  b  en  established  by  his  conviction, 
and,  th  srefore,  are  not  at  issue.  While 
Dr.  Shi  h's  legal  arguments  do  not  create 
a  basis  for  a  hearing,  FDA  has 
considi  ired  these  arguments  before 
taking  inal  action  and  has  found  them 
unpersuasive.  Accordingly,  the  hiterim 
DeputyiCommis.sioner  for  Operations 
denies  Or.  Shah's  request  for  a  hearing. 

m.  Fin  iings  and  Order 

Thei  jfore,  the  Interim  Deputy 
Conun  ssi  oner  for  OperatitHis,  under 
.section  306(a)  of  the  act,  and  under 
author  ty  delegated  to  her  (21  CFR  5.20) 
finds  tJ  at  Dr.  Atul  Shah  has  been 
convic  ed  of  a  felony  under  Federal  law 
for  con  luct:  (1)  relating  to  the 
develo  tment  or  approval,  including  the 
procesi  for  development  or  approval,  of 
a  drug  )roduct  (21  U.S.C.  335a(a){2)(A)): 
and  (2)  relating  to  the  regulation  of  a 
drug  pi  oduct  (21  U.S.C.  335a(a)(2)(B)). 

As  a  -esult  of  the  foregoing  findings, 
Dr.  Atu  1  Shah  is  permanently  debarred 
from  pi  oviding  services  in  any  capacity 
to  a  pel  son  with  an  approved  or 
pendin  5  drug  product  application  under 
section  505,  507.  512.  or  802  of  the  act 
(21  U.f  .C  355,  357,.  360b,  or  382),  or 
under  <  ection  351  of  the  PubUc  Health 
Servia  Act  (42  U.S.C.  262),  effective 
Decem  >er  5, 1994.  (21  U.S.C 
335a(cIl)(B)  and  ((:)(2)f  A)(ii)  and  21 
U.S.C.  t21(ee)). 

Any  lerson  with  an  approved  or 
pendin  ;  drug  product  application  who 
knowii  gly  uses  the  services  of  Dr.  Shah 
in  any  :apacity,  during  his  period  of 
debarrr  ent,  will  be  subject  to  civil 
money  penalties  (21  U.S.C  335b(aM6)). 
If  Dr.  S  lah,  during  his  period  of 
debam  ent,  provides  services  in  any 
capacit  f  to  a  person  with  an  approved 
or  pen«  ing  drug  produti  apphcation,  he 
will  be  subject  to  civil  money  penalties 
(21  U.J  C.  335b(a)(7)).  in  addition.  FpA 
will  no  accept  or  review  any 
abbrev  sted  new  drug  application  or 
abbrev  ited  antibiotic  drug  application 
submit  ed  by  or  with  Dr.  .Shah's 


assistance  during  his  period  of 
'  debarment. 

Dr.  Shah  may  file  an  application  to 
attempt  to  terminate  his  debarment 
pursuant  to  section  306(d)(4)(A)  of  the 
act.  Any  such  application  would  be 
reviewed  under  the  criteria  and 
processes  set  forth  in  section 
306(d)(4)(C)  and  (d)(4)a))  of  the  act. 
Such  an  application  should  be 
identified  with  Docket  No.  93N-0252 
and  sent  to  the  Dockets  Management 
Branch  (address  above).  All  such 
submissions  are  to  be  filed  in  four 
copies.  The  public  availability  of 
information  in  these  submissions  is 
governed  by  21  CFR  10.20(j).  Publicly 
available  submissions  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Mcmday 
through  Friday. 

Dated:  November  21,  W94. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
IFR  Doc.  94-29768  Filed  12-2-^94;  8:45  am| 
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SUMMARV:  The  Health  Resource  and 
Services  Administration  is  announcing 
the  availability  of  fiscal  year  1995  fimds 
for  a  limited  competition  for 
Community  Integrated  Service  Systems 
(aSS)  Home  VisiUng  for  At-Risk 
Families  (HVAF)  grants.  The  purpose  of 
the  CISS/HVAF  is  to  assist  State 
Maternal  and  Child  Health  (MCH) 
programs  to  support  development  and 
expansion  of  successful  community 
integrated  service  strategies.  Projects 
funded  uiider  this  initiative  are 
expected  to  emphasize  the  home 
visiting  model  as  an  important 
component  of  care.  The  CISS/HVAF 
grants  will  be  used  to  support  the 
development  of  enhanced  health 
compcMients  in  States'  Administration 
for  Children  end  Families'  (ACF)  Five- 
Year  State  Plans  for  Family  Preservation 
and  Family  Support  (FP/FS)  Services. 
These  Five-Year  Flans,  being  developed 
under  Title  IV-B  of  the  Social  Security 
Act,  are  part  of  the  Family  Preservation 
and  Family  Support  (FP/FS)  Servic  es 
programs  authorized  under  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (PL.  10.3-66).  The  CISS/HVAF 
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grants  will  complement  plaiming 
.nctivities  supported  by  the  HRSA  and 
the  ACF  to  promote  State  efforts  to 
develop  comprehensive  systems  of 
.services  which  meet  both  the  health  and 
welfare  needs  of  families.  Awards  will 
be  made  under  the  program  authority  of 
section  502(b)(1)(A)  of  the  Social 
Security  Act,  the  Maternal  and  Child 
Heahh  Services  Block  Grant  QSS  Set- 
Aside  Program. 

Competition  is  limited  to  the  eleven 
States  and  jurisdictions  currently 
without  aSS/HVAF  grants.  In  FY  1994, 
50  of  the  56  eligible  States  and 
Jurisdictions  applied  for  CISS/HVAF 
grants  and  45  were  funded.  With  this 
notice,  HR.SA  is  offering  the  remaincjer 
the  opportunity  to  participate  in  this 
initiative.  They  constitute  the  universe 
of  remaining  eligible  applicants  that 
were  either  disapproved  last  year  or  did 
not  apply.  The  eleven  States  and 
jurisdictions  are:  New  Jersey;  Virgin 
Islands:  West  Virginia;  Tennessee; 
Mississippi;  North  Carolina;  Texas; 
California;  American  Samoa;  Guam;  and 
the  Northern  Mariana  Islands. 

Grants/AmoitntR:  Up  to  $550,000  will 
be  available  to  support  up  to  eleven  new 
projects  in  an  amount  up  to  $50,000  per 
award  for  the  project  period.  Project 
periods  are  for  nine  months,  beginning 
January  1, 1995. 

E//g/6///Xv;  Eligibility  for  funding  is 
limited  to  a  single  application  from  each 
of  eleven  specified  States  and 
Jurisdictions  which  has  been  approved 
to  rec:eive  FY  1994  funding  under  Title 
IV-B.  Subpart  2  of  the  Social  Security 
Aci:  Family  Preservation  and  Support 
Ser\ices,  and  which  has  not  been 
approved  to  receive  funds  under  the 
CISS/HVAF  grant  prcjgram.  State  Title 
V/Title  IV-B  agency  partnerships  are 
especially  encouraged,  with  State  Child 
Welfare  and  Maternal  and  Child  Health 
agencies  ading  either  as  co-applicants 
or  collaborating  in  the  identification  of 
the  applicant.  The  application  must  be 
jointly  developed  and  the  project  must 
be  jointly  implemented  by  both 
programs. 

ADDRESSES;  Grant  applications  mu.st  be 
submitted  to:  Chief,  Grants  Management 
Branch.  Office  of  Program  Support. 
Maternal  and  Child  Heahh  Bureau, 
Health  Resources  and  .Services 
Admini.stration,  Room  18-12,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301)  443-1440. 
Apph'cants  for  these  projects  will  use 
apphcation  Form  PHS  5161-1,  with 
revised  facssheet  DHHS  Form  424, 
approved  by  OMB  under  control 
number  0937-0189. 

DATES:  The  application  deadline  date  is 
December  1, 1994.  Eligible  applicants 


have  been  notified  as  of  October  31 . 
1994.  This  notice  will  inform  the  public 
of  this  grant  award  competition. 

Competing  applications  wiH  be 
considered  to  be  on  time  if  they  are 
either: 

(1)  received  on  or  before  the  deadline 
date,  or 

(2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Ser\'ice  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Sen  ice.  Private  metered 
postmarks  shall  not  be  au.eptable  as 
proof  of  timely  mailing. 

Late  competing  applications  not 
accepted  for  processing  or  those  sent  to 
an  address  other  than  indicated  in  the 
ADDRESSES  section  will  be  relumed  to 
the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
programmatic  or  technical  information 
on  MCH  issues,  contact  Mr.  Stuart 
■  Swayze,  5600  Fishers  Lane,  Room  18A- 
39,  telephone:  301  443-4026.  For 
information  concerning  business 
management  issues,  contact  Ms. 
Arlethia  Dawson,  Grants  Management 
Branch.  Maternal  and  Child  Health 
Bureau.  Room  18-12.  Parklawn 
Building.  5600  Fishers  Une,  RocJtville, 
Mar)  land,  telephone:  301  443-1440. 

Provision  of  Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke- free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subjeci  to  the  Public 
Health  System  Reporting  Requirements 
(approved  under  OMB  No.  0937-0195). 
Under  these  requirements,  the 
community-based  nongovernmental 
applicant  must  prepare  and  submit  a 
Public  Health  Svstem  Impact  Statement 
(PH.SIS).  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  oHicials  to  keep  them  apprj.«M»d  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  .submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  heahh 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 


(a)  A  copy  of  the  far*  page  of  the 
application  (SF424). 

(b)  A  summarj'  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  ser\ed. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  and 
Ifxal  health  agencies. 

Executive  Order  12372 

The  MCH  Block  Grant  has  been 
determined  to  be  a  program  which  is  not 
subject  to  the  provisions  of  Executive 
Order  12372  conc:erning 
intergovernmental  review  of  Federal 
programs. 

The  OMB  Catalog  of  Federal  Domestk; 
Assistance  number  is  93.110. 

Dated:  November  29. 1994. 
Giro  V.  Sumaya, 
Administrator. 

IFR  Dor.  94-297M  Filed  12-2-94;  8:45  ami 
BILUNe  CODE  41«»-15-P 


Part  I,  TItJe  III  Of  The  PuWlc  Heaftti 
Service  Act,  as  Amended;  Delegation 
of  Authority 

Notic;e  is  hereby  given  that  in 
furtherance  of  the  delegation  to  the 
Administrator.  Health  Resources  and 
Services  Administration,  on  November 
14, 1994.  by  the  Assistant  Secretary  for 
Health,  the  Administrator.  Health 
Resources  and  Services  Administration, 
delegated  all  the  authorities  under  Part 
I.  Title  III  of  the  Public  Heahh  Service 
Act  (42  use.  274k),  to  the  Director, 
Bureau  of  Health  Resources 
Development,  excluding  the  authorities 
to  issue  regulations,  to  submit  reports  to 
Congress  or  a  congressional  committee, 
to  establish  advisory  committees  or 
councils,  or  to  appoint  members  to     " 
advisory  committees  or  counc:iIs. 

Redelegation 

Provision  was  made  for  all  aulhorilicas 
to  be  redelegcted. 

Prior  Delegations 

All  previous  delegations  and 
redel^^ations  within  the  Health 
Resources  and  Services  Administration 
under  Title  m.  of  the  Public  Health 
Service  Acrt.  as  amended,  were 
continued  in  effi?c.1. 

Effective  Date 

This  delegation  was  effective 
November  21, 1994 
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Dated:  November  21. 1994. 
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Dated:  November  21, 1994. 
Ciro  V.  Sumaya, 

Administrator. 

[FR  Doc.  94-29770  Filed  12-2-94;  8:45  am) 
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National  Institutes  of  Health 

Govemment-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 

HHS. 

action:  Notice. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  Hied  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by 
contacting  Leopold  J.  Luberecki,  Jr.,  J.D., 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Roclcville, 
Maryland  20852-3804  (telephone  301/ 
496-7735  ext.  223;  fax  301/402-0220). 
A  signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications.  Issued 
patents  may  be  obtained  firom  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 

Recombinant  Vaccinia  Virus  Encoding 
Cytochromes  P-450 

Gelboin,  H.V.,  Battula,  N.,  Gonzalez, 

F.J.,  Moss.  B.  (NQ,  NL\ID) 
Serial  No.  07/787,777  filed  6  Nov  91 
U.S.  Patent  5,164.313  issued  17  Nov  92 
Serial  No.  08/166.287 
Filed  13  Dec  93  [F\VC  of  07/930,781 
(Aban).  which  is  DIV  of  07/787.777) 
This  invention  describes  the 
construction  and  uses  of  recombinant 
vaccinia  viruses  containing  DNA 
sequences  that  express  enzymatically 
active  cytochromes  Pl-450  and  P3-450 
in  mammalian  cells  without  requiring 
the  extraneous  addition  of  NADPH 
cytochrome  P450  reductase  or  cell 
fractions  for  catalytic  activity.  This 
novel  recombinant  virus  can  be  used  to 
evaluate  the  cytoclu-ome  P-450- 
mediated  metabolism  and  mutagenicity 
of  xenobiotic  or  endobiotic  compounds 
and  chemical  agents.  The  invention 
represents  the  first  expression  of 


cytochro  ne  P-450  in  a  variety  of 
mammal  an  systems  using  infectious 
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Chemott  erapeutic  Agent  Evaluation 
Using  C^ls  Grown  In  Hollow  Fibers  In 
Vivo 

HoUingsfcead.  M.G.  (NCI) 
Filed  5  N  lay  93 
Serial  N( .  08/058.154 

A  nov  1  method  has  been  developed 
to  quick  y  evaluate  and  screen  potential 
anti-can(  er  and  anti-viral  drugs  in  vivo. 
The  desi  e  for  effective  treatments  for 
tumors  a  id  viral  infections  has  created 
a  need  ir  the  research  and  medical 
commun  ities  for  a  quick,  reliable  way  to 
test  chec  lotlierapeutic  agents.  Although 
several  t  sams  of  investigators  have 
attempte  i  in  recent  years  to  develop  in 
vivo  mel  lods  for  screening  such  drugs, 
these  me  thods  have  had  limited  value 
because  hey  usually  permit  only  the 
agent  to  >e  tested  against  one  type  of 
tumor  call  or  cell  line  per  experiment 
and/or  have  been  labor  intensive  and 
expensive.  This  new  method  for 
screening  chemotherapeutic  agents 
involves! encapsulating  the  target  (i.e., 
tumor)  (slls  in  a  biocompatible, 
semipermeable  membrane:— which  is 
made  of  unique  hollow  fibers  or  dialysis 
tubing— find  transplanting  the 
encapsulated  cells  into  a  laboratory 
animal.  $ach  laboratory  animal  can 
receive  an  implant  at  a  single  site  or 
multiple  sites,  making  it  possible  to  test 
a  chema  herapeutic  agent  against 
several  t  ^rpes  of  tumor  cells 
simultai  eously.  The  membrane,  which 
does  not  generate  an  autoimmune 
responsi  or  release  any  toxic  chemicals, 
allows  fi  tr  the  target  cells  to  be 
reharves  ted  after  the  treatment. 

Sensitiv ;  Method  For  Locating 
Chroma  iomal  Breakpoints 

Magrath  I.T.,  Shiramizu,  B.  (NCI) 
Filed  2  )ec  93 

Serial  N  3.  08/160,547  (CON  of  07/ 
698  233,  CON  of  07/441,516) 
A  nev  technique  for  localizing 
chromo!  omal  breakpoints  offers  a 
signifiQ  nt  advancement  in  detecting 
genetic  ranslocations  sucb  as  those 
found  ii  Burkitt's  lymphoma.  Present 
techniqi  es  for  detecting  chromosomal 
breakpo  nts  require  large  amounts  of 
tumor  a  mple,  are  often  insensitive,  or 
are  cum  jersome  and  time  consuming. 
This  ne'  v  technique  utilizes  sequence- 
specific  primers  for  rapid,  efficient  PCR 
amplific  ation  of  a  fragment  containing  a 
breakpo  nt.  This  technique  is  so 
sensitiv )  it  can  be  used  to  sub-divide 
Burkitt'i  lymphomas  into  subtypes 
based  oi  i  the  location  of  chromosomal 
breakpo  i>ts. 


Method  For  Estimating  mRNA  Content 
By  Filter  Hybridization  To  A 
Pol3rthymidyIate  Probe 

Hollander,  M.C.,  Fomace,  A.J.  (NCI) 
Filed  21  Feb  94 

Serial  No.  08/183,911  (CON  of  07/ 
908.814.  CON  of  07/501.774) 
A  method  for  the  quantitation  of 
relative  mRNA  samples  which  entails 
hybridization  of  a  polythymidylate 
(polyT)  probe  with  RNA  bound  to  an 
insoluble  substrate.  This  method  is 
especially  applicable  for  normalizing 
numerous  RI«JA  samples  which  are  to  be 
analyzed  by  dot  blot  hybridization.  The 
relative  hybridization  of  polyT  probe  to 
RNA  is  proportional  to  the  polyA  RNA 
content  of  the  RNA  samples.  Since  the 
hybridization  of  polyT  probe  to  RNA 
does  not  appear  to  be  dependent  on  any 
cell  treatment  or  growth  condition  and 
experimental  variation  is  minimized, 
this  method  is  a  better  method  for 
standardizing  the  amoimt  of  mRNA  in 
RNA  samples  than  is  relative 
hybridization  to  cDNA  probes  such  as 
actin  or  Prmicroglobulin.  the  transcript 
levels  of  which  may  vary  according  to 
cell  treatment. 

Sphingoid  Bases  And  Methods  For 
Their  Preparation  And  Use 

Boumendjel.  A..  Miller.  S.P.F.  (NINDS) 
Filed  14  Feb  94 
Serial  No.  08/195,815 

This  is  a  new  method  for  synthesizing 
a  group  of  novel  analogs  of  sphingosine- 
1-phosphate  (S-l-P)  that  offer  improved 
methods  of  studying  cell  growth  as  well 
as  other  cell  regulatory  processes. 
Sphingolipids  compromise  a  large  class 
of  biologically  significant  compounds, 
some  of  which  act  upon  enzymes  that 
control  cell  growth  or  have  potent 
mitogen  activity.  Previously,  it  has  been 
difficult  to  study  this  class  of 
compounds  because  there  was  no 
economically  feasible  metliod  of 
producing  large-scale  amounts; 
however,  a  method  has  been  developed 
for  synthesizing  S-l-P  and  other  related 
analogs  with  greater  yields  and 
quantities  in  a  shorter  period  of  time 
compared  to  previous  methods, 
allowing  for  large-scale  production  of 
these  compounds  at  much  lower  costs. 

A  Novel  Chaperone  Protein 

Kaye.  F.J.,  Otterson.  G.A.  (NCI) 
Filed  28  Feb  94 
Serial  No.  08/203.905 

The  gene  sequences  for  the  rat  and 
human  Stch  chaperone  protein,  which 
belongs  to  the  heat  shock  protein  (HSP) 
family,  have  been  isolated  and 
characterized.  HSP  products  have'been 
localized  to  specific  cellular  fractions, 
such  as  cytosol,  nucleus,  endoplasmic 
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reticulum,  and  mitochondria,  and  recent 
experimental  models  have  implicated 
these  "chaperones"  in  facilitating 
protein  transport  across  these 
.spetialized  compartments.  The  Suh 
protein  has  significant  differences  from 
previously  identified  heat  shock 
proteins  and  is  expressed  in  tumor 
origin  cells.  These  novel  gene  sequences 
and  probes  derived  fi-om  the  gene 
sequences  are  useful  for  quantitating  the 
amount  of  Stch  gene  transcript  in 
tissues,  and  antibodies  are  useful  for 
detecting  the  presence  of  protein  in 
ceils. 

Genes  Coding  For  Melanoma  Tumor 
Antigens 

Kawakami.  Y.,  Rosenberg.  S.A.  (NCI) 
Filed  22  Apr  94 
Serial  No.  08/231,565 

Genr  s  have  been  isolated  that  code  for 
melanoma  tumor  antigens,  which  may 
provide  an  important  new  method  for 
the  prevention  or  treatment  of  this 
deadly  form  of  cancer.  Melanomas  are 
aggressive,  frequently  metastatic  tumor>:, 
and  even  when  the  melanoma  is 
appiKntly  localized  to  the  skin,  up  to 
30  percent  of  patients  eventually  will 
have  the  tumor  spread  to  other  organs 
and  tissues  of  the  body.  The  majority  of 
these  individuals  will  die.  Recent 
studies  have  shown  that  many 
melanoma  patients  mount  cellular  and 
humoral  responses  against  these  tumors 
and  that  melanomas  express  both  MHC 
antigens  and  tumor-associated  antigens. 
These  newly  discovered  melanoma 
antigen  genes  may  be  used  in  gene 
therapy  protocols,  or  peptides  derived 
from  the  gene  product  may  be  used  in 
vaccines  to  help  the  recipient  mount  a 
T-cell-mediated  immune  response 
against  the  melanoma. 

Dated:  November  16, 1994. 
Bartiara  M.  McGarey, 

Deputy  Director.  Office  of  Technolo^ 
Transfer. 

[FR  Doc  94-29746  Filed  12-2-94;  8:45  am| 
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Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 
Purpose/Agenda:  To  review  individual 

grant  applications 
Name  of  SEP:  Qinical  Sciences 
Date:  December  9, 1994 
Time:  8:30  a.m. 
Place:  Jdms  Hopkins  University, 

Baltimore,  MD 


Contact  Person:  Dr.  H.  Mac  Stiles, 

Scientific  Review  Administrator,  5333 

Westbard  Ave.,  room  203B,  Bethesda, 

MD  20892,  (301)  594-7194. 
Name  of  SEP:  Microbiological  and 

Immunological  Sciences 
Date:  December  14, 1995 
Time:  11:00  a.m. 
Place:  NIH,  Westwood  Building,  room 

238,  Telephone  Conference 
Contact  Person:  Dr.  Jean  Hickman, 

Scientific  Review  Administrator,  5333 

Westbard  Ave.,  room  235,  Bethesda, 

MD  20892,  (301)  594-7078. 
Name  of  SEP:  Microbiological  and 

Immunological  Sciences 
Date:  December  15, 1994 
Time:  3:00  p.m. 
Place:  NIH,  Westwood  Building,  room 

238.  Telephone  Conference 
Contact  Person:  Dr.  Jean  Hickman, 

Scientific  Review  Administrator.  5333 

Westbard  Ave.,  room  238.  (301)  594- 

7078. 

Name  of  SEP:  Biological  and 

Physiological  Sciences 
Date:  December  16. 1994 
Time:  1:00  p.m. 
Place:  NIH.  WestwoodlBuilding.  room 

234.  Telephone  Conference 
Contact  Person:  Dr.  Jerry  Roberts, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  room  234.  Bethesda. 
MD  20892.  (301)  594-7051. 
Name  of  SEP:  Clinical  Sciences 
Date:  December  16, 1994 
Time:  11:00  a.m. 
Place:  NIH,  Westwood  Building,  room 

219C,  Telephone  Conference 
Contact  Person:  Dr.  Gopal  Sharma. 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  room  219C.  Bethesda. 
MD  20892,  (301)  594-7130. 
Name  of  SEP:  Microbiological  and 

Immunological  Sciences 
Date:  December  16, 1904 
Time:  1:00  p.m. 
Place:  NIH,  Westwood  Building,  room 

238,  Telephone  Conference 
Contact  Person:  Dr.  Jean  Hickman, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  room  238.  Bethesda. 
MD  20892,  (301)  594-7078. 
The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(cM4)  and  552b(c)(6),  Title  5, 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 


to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
cycle. 

(Catalog  of  Federal  Domestic  Assistaniv 
Program  Nos.  93.306,  93.333,  93.337,  93  iWi- 
93.396.  93.837-93.844.  93.846-93.878 
93.892.  93.893  National  Institutes  of  Hi-^tlih 
HHS) 

Dated:  November  25, 1994. 
Margery  G.  Grubb, 
Senior  Committee  Management  Specialist. 

(FR  Doc.  94-29747  Filed  12-2-94;  8:45  ami 
BILUNG  COOC  4<4»41^ 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notii* 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 
Purpose/ Agendo:  To  review  individual 

grant  applications 
Name  of  SEP:  Chemistry  and  Related         > 

Sciences 
Dale:  December  16, 1994 
Time:  1:30  p.m. 
Place:  NIH,  Westwood  Building,  iwrn 

207,  Telephone  Conference 
Contact  Person:  Dr.  Marcia  Litwack, 

Scientific  Review  Administrator,  5333 

Westbard  Ave.,  room  207,  Bethesda. 

MD  20892,  (301)  594-7336. 

Name  of  SEP:  Chemistry  and  Related 

Sciences 
Date:  December  21, 1994 
Time:  2.-00  p.m. 
Place:  NIH.  Westwood  Building,  room 

207.  Telephone  Conference 
Contact  Person:  Dr.  Marcia  Litwack, 

Scientific  Review  Administrator,  5333 

Westbard  Ave.,  room  207.  Bethesda, 

MD  20892,  (301)  594-7336. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b{c)(4)  and  552b(c)(6),  Tide  5, 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Not.  93.306,  93.333,  93.387,  93.399- 
93.396,  93.837-93.844.  93.846-93.878, 


\ 
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93.892. 93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  November  25, 1994. 

Margery  G.  Gmbb, 

Senior  Committee  Management  Specialist, 

NIH. 

IFR  Doc.  94-29748  Filed  12-2-94;  8:45  am) 

MLUNQ  COM  4140-01-M 


Public  Health  Service 

Centers  for  Disease  Control  and 
Prevention;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  H.  Chapter  HC  (Centers  for 
Disease  Control  and  Prevention)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776.  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  59  FR  47146,  dated 
September  14, 1994)  is  amended  to 
establish  the  Health  Effects  Laboratory 
Division,  National  Institute  for 
Occupational  Safety  and  Health  at 
Morgantown,  West  Virginia. 

Section  HC-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

After  the  functional  statement  for  the 
P^ice  of  Extramural  Coordination  and 
Special  Projects  (HCC13),  insert  the 
following: 

Health  Effects  Laboratory  Division 
(HCC3) 

(1)  Provides  new  focused  research 
capabilities  in  mechanisms  of 
occupational  disease  and  identifies 
causative  substances  and  early 
indicators  (biomarkers)  of  response  to 
chemical,  biological,  and  physical 
substances  which  will  be  directed  at 
prevention  and  control  of  occupational 
disease  and  integrated  into  the  filed 
re.search  and  services  programs  in 
NIOSH;  (2)  develops  nev/  state-of-the-art 
research  techniques  in  physiology, 
human  and  animal  cellular  and 
molecular  pathology;  (3)  develops  new 
state-of-the-art  research  techniques  irt 
the  areas  of  biochemistry, 
immunotoxicology,  pharmacology, 
molecular  and  cellular  biology,  genetic 
toxicology,  and  imaging;  (4)  provides 
new  research  to  develop  and  improve 
methods  for  environmental 
measurement  of  aerosols;  (5)  develops 
and  evaluates  (including  development 
of  performance  criteria)  intelligent,  real- 
time personal  and  area  direct  reading 
instruments  for  chemical,  biological  and 
physical  agents:  (6)  develops  and 
improves  techniques  for  measuring 


exposures  and  human  responses  to 
workplaoe  exposures;  (7)  develops  new 
research  techniques  in  the  areas  of 
aeromicrpbiology,  particle 
charactemzation,  molecular 
characte^zation,  micro-sensors, 
advanced  sampling  and 
instrumentation,  electronic  monitoring, 
electrical  and  mechanical  engineering; 

(8)  develops  new  methodologies  for 
exposurej  modeling  of  current  and  past 
exposures  for  use  in  applied  research; 

(9)  provides  new  research  capabilities 
for  developing  and  establishing 
engineering  solutions  for  the  control  of 
occupational  diseases  and  for  utilizing 
engineering  techniques  to  solve 
problemi;  (10)  develops  new  research 
techniques  in  the  areas  of  computerized 
workplaoe  simulations  and 
mathematical  models;  (11)  provides 
environmental  and  biological  laboratory 
services  for  all  field  and  laboratory 
program!  in  NIOSH;  (12)  develops  and 
evaluates  effective  communication 
strategies  for  promoting  health 
education  to  communicate  risk  and 
prevention  recommendations  to  those  at 
risk  and  form  coalitions  to  advocate 
prevention  activities. 

Toxicok  ^  and  Molecular  Biology 
Branch  (  iCC32) 

(1)  Pro  i^ides  focused  research  in 
workplace  exposure  and  identifies 
causativ^  substances  etod  biomarkers  of 
response  to  chemical,  biological,  and 
physicalisubstances;  (2)  develops 
laboratoiy  techniques  or  modiHcations 
that  coun  be  usehil  for  population- 
based  orjlarge  environmental  testing;  (3) 
develops  molecular  programs  to 
examinejthe  toxic  effects  of  workplace 
exposures/agents  on  human,  animal, 
and  cellalar  systems;  (4)  defines  the 
levels  anjd  circumstances  of  exposures 
that  lead  to  development  of  pre-  and 
post-toxic  biomarkers,  toxic  responses, 
repair  ondamage  or  alleviation  of 
damage,  mechanisms  of  toxicity,  and 
recommendations  for  prevention  and 
control  cf  toxic  exposures;  (5)  develops 
integrate  d  research  programs  in  areas 
includin  ;  cell  to  cell  communication, 
cellular  nteraction,  genome  activations, 
response  s  to  and  production/release  of 
cellular  ignals;  and  mechanisms  of 
control,  )lockage,  and  homeostasis  of 
cellular  ystems,  broadly  interpreted 
with  res  »ect  to  environmental  and 
occupat  3nal  agents;  (6)  studies 
microbi)  1  cellular  components  and 
product  sn  and  release  of  exotoxins  and 
mycotox  ins  in  context  with  the  holistic 
human  and  animal  response,  including 
targets  sach  as  the  lung,  skin,  and 
nervous  system;  (7)  provides  support  to 
the  Divii  ion  on  state-of-the-art  research 


in  the  areas  of  toxicology,  molecular  and 
cellular  biology. 

Pathology  and  Physiological  Research 
Branch  (HCC33) 

(1)  Provides  research  into  new  ways 
to  identify  disease  mechanisms, 
develops  pre-disease  early  warning 
systems,  identifies  methods  for  repair  or 
resolution  of  disease,  and  develops  and 
applies  new  imaging  techniques;  (2) 
examines  in  an  applied  and  preventive 
research  mode  the  effects  of  workplace 
exposures  on  human  and  animal  body 
functions  and  cellular  response- 
receptors  in  the  development  of  disease/ 
disfunction,  mechanism  of  action,  early 
functional  markers  of  detection,  and 
recommendations  for  prevention  and 
control/intervention;  (3)  provides  advice 
and  collaborative  service  for  NIOSH 
investigators  interested  in 
physiological/pharmacological  effects  of 
workplace  exposures  on  field-based  and 
animal/cellular  systems;  (4)  examines 
the  alteration  of  function  based  on  pre- 
existing  disease,  induced-disease,  or 
cellular/organ  structiu-al  impairment  in 
the  context  of  responses  to  occupational 
exposures,  both  actual  and  laboratory- 
generated;  (5)  assists  I^LD  and  other 
NIOSH  divisions  by  providing  animal 
exposure  and  pathological  support  in 
the  development,  use,  and  evaluation  of 
exposure  systems  that  mimic  the 
occupational  situation,  reach  the  target 
organ,  and  results  in  sensitive  models  of 
change,  structural  or  functional;  (6) 
provides  animal  pathology  support  to 
researchers  through  the  development  of 
sensitive  animal-specific  tools, 
molecular  probes,  or  recognition 
techniques  that  can  be  modified  or  used 
for  animal  models  of  occupational 
disease/exposure. 

Exposure  Assessment  Branch  (HCC34) 

(1)  Provides  research  methods  for  the 
Division  to  develop  and  improve 
methods  for  environmental 
measurement  of  aerosols;  (2)  develops 
and  evaluates  real-time  personal  and 
area  direct  reading  instruments  for 
chemical,  biological,  and  physical 
agents;  (3)  develops  techniques  for 
measuring  human  responses  to 
workplace  exposures;  (4)  provides  new 
research  techniques  in  the  areas  of 
aeromicrobiology,  particle 
characterization,  molecular 
cliaracterization,  micro  sensors, 
advanced  sampling  and 
instrumentation,  electronic  monitoring, 
and  electrical  and  mechanical 
engineering;  (5)  coordinates  with  other 
NIOSH  laboratory-based  research 
(particularly  the  toxicology  and 
molecular  biology  research),  as  well  as 
NIOSH  field  studies  and  health  hazard 
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evaluations  to  advance  exposure 
assessment  methods;  (6)  develops  new 
methodologies  for  exposure  modeling  of 
current  and  past  exposure  for  use  in 
applied  research  (epidemological  and 
molecular  epidemiological  studies). 

Engineering  and  Control  Technology 
Branch  (HCC35) 

(1)  Provides  research  capabilities  for 
developing  and  establishing  engineering 
solutions  for  the  control  of  occupational 
disease;  (2)  coordinates  with  the 
Exposure  Assessment  Branch  to  develop 
engineering  techniques  to  solve 
problems  in  measuring  and  monitoring 
programs;  (3)  develops  and  utilizes 
techniques  in  computerized  workplace 
simulations  and  mathematical  models; 
(4)  develops  passive  protection  devices 
and  systems  for  preventing  or 
minimizing  worker  exposure  to 
hazardous  chemical,  biological,  and 
physical  substances;  (5)  develops 
sophisticated  personal  protective 
equipment  to  provide  workers  with 
information  about  their  working' 
environment. 

Analytical  Services  Branch  (HCC36) 

(1)  Provides  enviroiimental  and 
biological  analytical  laboratory  services 
such  as  immunotoxical, 
pharmacological,  molecular  and  cellular 
biological  analysis,  identification, 
qualification,  and  other  requested 
characterizations  for  all  NIOSH  research 
and"ser\'ice  programs;  (2)  provides 
analytical  services  such  as  multi- 
chemical  mixture  analysis,  particle  size 
analysis,  component  identification, 
quantification,  and  other  requested 
characterization;  (3)  develops  state-of- 
the-art  analytical  methods  for  the 
evaluation  and  control  of  newly 
identified  workplace  hazards  and 
exposures  that  could  lead  to 
occupational  disease. 

Biostatistics  Branch  (HCC37) 

(1)  Provides  experimental  design  and 
support  of  laborator>'-based  research  to 
address  the  statistical  aspects  of  projects 
in  the  Division  and  throughout  the 
Institute;  (2)  verifies  the  statistical 
quality,  both  in  the  design  and  analysis 
phase  of  all  experimental  research  in  the 
Institute;  (3)  develops  and  directs  the 
application  of  new  statistical  methods 
as  well  as  the  design  and  analysis  of 
field  research  projects  for  the  Institute; 
(4)  develops  computerized  methods  for 
independent  research  initiatives  in 
statistical  methods  to  advance  basic 
research  in  experimental  and 
observational  studies;  (5)  collaborates  in 
the  design  of  laboratory  and  field 
research  studies,  providing  consultation 
through  the  course  of  the  research  on 
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computerized  methods  of  data 
collection  and  interpretation  of  results. 

Health  Communication  Research 
Branch  (HCC38) 

(1)  Designs,  implements,  and 
evaluations  effective  communication 
strategies  for  the  Division  using 
expertise  in  health  education,  and 
communication;  (2)  develops  messages, 
materials,  and  methods  to  clearly  and 
effectively  communicate  risks  and 
prevention  recommendation  to  those  at 
risk  and  those  that  can  most  effectively 
implement  or  promote  prevention 
activities:  (3)  evaluates  the  effectiveness 
of  the  Division's  health  communication 
to  determine  the  impact  and 
contribution  to  prevention  of  workplace 
injury  and  disease;  (4)  coordinates  with 
others  in  the  field  of  health 
communication  to  form  coalitions  to 
advocate  prevention  activities. 

Effective  Date:  November  18, 1994. 
David  Satcher, 

Director,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  9432976S  Filed  12-2-94;  8:45  am] 
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Social  Security  Administration 

Privacy  Act  of  1974;  Report  of  Revised 
System  of  Records 

AGENCY:  Social  Security  Administration 
(SSA),  Department  of  Health  and 
Human  Services  (HHS). 
ACTION;  Revision  to  a  system  of  records. 


SliMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(eMll)),  we 
are  issuing  public  notice  of  our  intent  to 
revise  the  description  of  a  system  of 
records  entitled  "Earnings  Recording 
and  Self-Employment  Income  System" 
(HHS/SSA/OSR,  06-60-0059)  (last 
published  at  58  FR  48525.  September 
16, 1993). 

DATE:  The  proposed  changes  will 
become  effective  as  proposed,  without 
further  notice,  on  January  13, 1995, 
unless  we  receive  comments  on  or 
before  that  date  which  would  warrant 
our  preventing  the  changes  from  taking 
effect. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  SSA  Privacy  Officer,  Social 
Security  Administration,  Room  3^)-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore.  Maryland  21235. 
All  comments  received  will  be  available 
for  public  inspection  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stanley  Hanna,  Social  Insurance 
Specialist,  Confidentiality  and 


Disclosure  Branch,  Office  of  Disclosure 
Policy,  Social  Seciuity  Administration, 
3-D-l  Operations  Building,  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235,  telephone  410-966- 
7077. 

SUPPLEMENTARY  INFORMATION: 

L  Discussion  of  Proposed  Revision 

We  are  adding  information  to  the 
description  of  the  system  of  records  to 
indicate  that  it  includes  information 
about  individuals  affected  by  the  Coal 
Industry  Retiree  Health  Benefit  Act  of 
1992,  and  that  the  information  is 
obtained  from  the  United  Mine  Workers 
of  America  (UMWA)  Combined  Benefit 
Fund.  We  are  also  revising  two  routine 
use  statements. 

To  comply  with  the  Coal  Industry 
Retiree  Health  Benefit  Act  of  1992  (Pub 
L.  102-486, 106  Stat.  2776).  we 
published  new  routine  uses  to  this 
system  of  records  on  September  16. 
1993  (at  58  FR  48525).  At  that  time  we 
did  not  believe  that  any  further  change 
to  the  system  was  necessary.  However, 
as  the  Social  Security  Administration 
(SSA)  has  gained  some  experience  with 
developing  cases  in  connection  with 
this  law,  we  have  found  that  we  need  to 
revise  our  description  of  the  records 
which  are  included  in  the  system  and  to 
make  other  changes  in  the  system's 
notice. 

We  therefore  propose  to  add  the 
following  phrase  to  the  paragraph 
entitled  "Categories  of  individuals 
covered  by  the  system":  "any  person 
affected  by  the  Coal  Industry  Retiree 
Health  Benefit  Act  of  1992." 

We  propose  to  add  the  following 
phrase  to  the  paragraph  entitled 
"Categories  of  records  in  the  system": 
"information  about  miners  and  their 
families  needed  to  administer  the  Coal 
Industry  Retiree  Health  Benefit  Act  of 
1992." 

We  propose  to  add  the  following  to 
the  list  of  "Purposes":  "To  make 
assignments  of  responsibility  for  paving 
premiums  and  to  perform  other 
functions  under  the  Coal  Industry 
Retiree  Health  Benefit  Act  of  1992." 

We  propose  to  expand  the 
explanation  of  information  which  may 
be  disclosed  to  the  coal  industry 
assigned  operator  (in  Routine  Use  #29) 
to  include:  "work  history  and  other 
detailed  information  as  to  the  basis  for 
the  assignment  of  that  individual." 
We  propose  to  add  the  following 
phrase  to  the  paragraph  entitled 
"Record  source  categories":  "the  United 
Mine  Workers  of  America  Combined 
Benefit  Fund." 

We  are  proposing  the  changes  to 
Routine  Use  #29  in  accordance  with  the 
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Privacy  Act  (5  U.S.C.  552a(a)(7).  (b)(3). 
and  (e)(ll))  and  our  disclosure 
regulation  (20  CFR  part  401). 

The  Privacy  Act  permits  us  to  disclose 
information  about  individuals  without 
their  consents  for  a  routine  use.  i.e., 
where  the  information  will  be  used  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  we  collected  the 
information.  The  disclosure  of 
information  on  individuals  obtained 
from  the  UMWA  Combined  Benefit 
Fund  to  the  coal  industry  operators  to 
whom  they  were  assigned  under  26 
U.S.-C.  9706,  as  described  in  Routine 
Use  #29,  for  use  by  those  operators  in 
pursuing  their  remedies  regarding  those 
assignments,  is  required  by  statute,  26 
U.S.C.  9706(f}.  Thus,  we  believe  that 
this  disclosure  meets  the  compatibility 
criterion  discussed  above  because  it 
serves  the  purposes  for  which  it  was 
collected  and  because  it  is  required '  - 
law. 

The  proposed  changes  will  make  it 
clear  that  the  earnings  record  system 
now  includes  information  which  SSA 
has  received  from  the  UMWA  Combined 
Benefit  Fund  regarding  miners  and  their 
families  who  are  affected  by  the  Coal 
Industry  Retiree  Health  Benefit  Act  of 
1992,  and  that  this  information  will  be 
used  and  disclosed  for  the  purpose  of 
performing  those  functions  assigned  to 
us  under  that  statute. 

We  are  also  making  a  minor  wording 
change  to  Routine  Use  #13  so  that  the 
language  will  be  consistent  with  the 
routine  use  statements  in  systems 
notices  of  other  SSA  systems  of  records 
which  deal  with  disclosure  to  the 
Department  of  Justice. 

II.  Effect  of  the  Proposed  Changes  on 
Individual  Rights 

The  proposed  changes  will: 

•  Add  another  category  of  individuals 
and  category  of  records  covered  by 
this  system  of  records. 

•  Clarify  the  kind  of  information  which 
SSA  maintains  and  the  routine  use 
statement  on  disclosures  of  this 
information,  and 

•  Show  the  sources  from  which  the 
information  is  obtained. 

The  proposed  changes  will  have  no 
unwarranted  effect  on  individual's 
rights. 

Dated:  November  8. 1994. 
Shiriey  S.  Chater, 

Commissioner  of  Social  Security. 

09-60-0059 
SYSTEM  NAME: 

Framings  Recording  and  Self- 
Employment  Income  System.  HHS/SSA/ 
OSR. 


SECURrrvi 
None. 

SYSTEM  LOClTION; 

Sec  ir 


CLi  ISSIFICATION: 


Social 
of  Syst 
Baltimore, 


ei  IS. 


ity  Administration,  Office 
.  6401  Security  Boulevard, 
.  MD  21235  ' 

Social  Sec  irity  Administration,  Office 
of  Syste)  is  Requirements,  6401 
Security  Boulevard.  Baltimore,  MD 
21235 
Social  Seclirity 
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Records  also  may  be  located  at 
contractor  sites  (contact  the  system 
manager  a  the  address  below  for 
contractor  addresses),  and  in  the 
program  s4rvice  centers. 

CATEGORIE^F  INOIVtOUALS  COVERED  BY  THE 
SYSTEM: 

Any  per  ion  who  has  been  issued  a 
Social  Sec  uity  number  (SSN)  and  who 
may  or  ms  y  not  have  earnings  under 
Social  Sec  irity;  or  any  person 
requesting ,  reporting,  changing  and/or 
inquiring  4bout  earnings  information;  or 
any  person  affected  by  the  Coal  Industry 
Retiree  He  jlth  Benefit  Act  of  1992;  or  ^ 
any  persoi  i  having  a  vested  interest  in 
a  private  f  ension  fund. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  sys  tem  contains  records  of  every 
SSN  holdar,  his/her  name,  date  of  birth, 
sex.  and  race/ethnic  data  and  a 
summary  >f  his/her  yearly  earnings  and 
quarters  o  coverage;  special 
employme  nt  codes  (i.e..  self- 
employmant,  military,  agriculture,  and 
railroad);  benefit  status  information; 
employer  dentification  (i.e.,  employer 
identificai  on  numbers  and  pension 
plannum  ters);  minister  waiver  forms 
(i.e.,  form   filed  by  the  clergy  for  the 
election  oi  waiver  of  coverage  under  the 
Social  Sec  urity  Act  (the  Act)); 
correspon  lence  received  from 
individua  s  pertaining  to  the  above- 
mentione<  items;  the  replies  to  such 
correspon  lence;  information  about 
miners  an  1  their  families  needed  to 
administe  ■  the  Coal  Industry  Retiree 
Health  Be  lefit  Act  of  1992  and  pension 
plan  infoi  nation  (i.e.,  nature,  form,  and 
amount  o  vested  benefits). 

AUTHORITY  I  OR  MAINTENANCE  OF  THE  SYSTEM: 

Section   205(a)  and  205(c)(2)  of  the 
Act.  the  F  sderal  Records  Act  of  1950  (64 
Stat.  583),  the  Employee  Retirement 
Income  Si  curity  Act  of  1974  (Pub.  L. 
93-406).  and  the  Coal  Industry  Retiree 
Health  Be  lefit  Act  of  1992  (Pub.  L.  102- 
486. 106  J  tat.  2776). 


PURP0SE(S): 

This  system  is  used  for  the  following 
purposes: 

•  As  a  primary  working  record  file  of 
all  SSN  holders; 

.•  As  a  quarterly  record  detail  file  to 
provide  full  data  in  wage  investigation 
cases; 

•  To  provide  information  for 
determining  amount  of  benefits; 

•  To  record  all  incorrect  or 
incomplete  earnings  items; 

•  To  reinstate  incorrectly  or 
incompletely  reported  earnings  items; 

•  To  record  the  latest  employer  of  a 
v.'age  earner; 

•  For  statistical  studies; 

•  For  identification  of  possible 
overpayments  of  benefits; 

•  For  identification  of  individuals 
entitled  to  additional  benefits; 

•  To  provide  information  to 
employers/former  employers  for 
correcting  or  reconstructing  earnings 
records  and  for  Social  Security  tax 
purposes', 

•  To  provide  workers  and  self- 
employed  individuals  with  earnings 
statements  or  quarters  of  coverage 
statements; 

•  To  provide  information  to  Health 
and  Human  Services  (HHS)  Office  of 
Inspector  General  for  auditing  benefit 
payments  imder  Social  Security 
programs; 

•  To  provide  information  to  the 
National  Institute  for  Occupational 
Safety  and  Health  for  epidemiological 
research  studies  required  by  the 
Occupational  Health  and  Safety  Act  of 
1974; 

•  To  assist  the  Social  Security 
Administration  (SSA)  in  responding  to 
general  inquiries  about  Social  Security, 
including  earnings  or  adjustments  to 
earnings,  and  in  preparing  responses  to 
subsequent  inquiries; 

•  To  store  minister  waivers,  thus 
preventing  erroneous  payment  of  Social 
Security  benefits;  and 

•  To  make  assignments  of 
responsibility  for  pa}ring  premiums  and 
to  perform  other  functions  under  the 
Coal  Industry  Retiree  Health  Benefit  Act 
of  1992. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  for  routine- 
uses  as  indicated  below: 

1.  To  employers  or  former  employers, 
including  State  Social  Security 
administrators,  for  correcting  and 
reconstructing  State  employee  earnings 
records  and  for  Social  Security 
purposes. 

2.  To  the  Department  of  the  Treasury 
for: 


62410 


Federal  Register  /  Vol.  59. 


Administration  for  the  ntimnsA  nf 


No.  232  /  Monday.  December  5.  1994  /  Notices 


Mino  Wnrlrorc  rtf  ArriAnr^o  I^AvnKamtfwl 


CCA   ^>,,^— .^ 


Federal  Register  /  Vol.  59.  No.  232  /  Monday,  December  5,  1994  /  Notices 


62409 


(a)  Investigating  the  alleged  forgery,  or 
unlawful  negotiation  of  Social  Security 
checks;  and 

(b)  Tax  administration  as  defined  in 
26  U.S.C.  6103  of  the  Internal  Revenue 
Code  (IRC). 

3.  To  the  Railroad  Retirement  Board 
(RRB)  for  administering  provisions  of 
the  Railroad  Retirement  and  Social 
Security  Acts  relating  to  railroad 
employment. 

4.  To  the  Department  of  Justice  (DOJ) 
(Federal  Bureau  of  Investigation  and 
United  States  Attorneys)  for 
investigating  and  prosecuting  violations - 
of  the  Act. 

5.  To  acontractor  for  the  purpose  of 
collating,  evaluating,  analyzing, 
aggregating  or  otherwise  refining 
records  when  the  SSA  contracts  with  a 
private  firm.  (The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records.) 

6.  To  the  Department  of  Energy  for  its 
study  of  low-level  radiation  exposure. 

7.  To  a  congressional  office  in 
response  to  an  inquiry  from  the 
congressional  office  made  at  the  request 
of  the  subject  of  a  record. 

8.  To  the  Department  of  State  for 
administering  the  Act  in  foreign 
countries  through  services  and  facilities 
of  that  agency. 

9.  To  the  American  Institute  of 
Taiwan  for  administering  the  Act  in 
Taiwan  through  ser\ices  and  facilities  of 
that  agency. 

10.  To  the  Department  of  Veterans 
Affairs  (DVA)  Regional  Office  for 
administering  the  Act  in  the  Philippines 
through  services  and  facilities  of  that 
agency. 

11.  To  the  Department  of  Interior  for 
administering  the  Act  in  the  Trust 
Territory  of  the  Pacific  Islands  through 
services  and  facilities  of  that  agency. 

12.  To  State  audit  agencies  for 
auditing  State  supplementation 
payments  and  Medicaid  eligibility 
considerations. 

13.  To  DOJ,  a  court  or  other  tribunal. 
or  another  party  before  such  tribunal 
when: 

(a)  SSA,  any  component  thereof;  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  thie  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  DOJ,  the 


court  or  other  tribunal  or  other  party 
before  such  tribunal  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  SSA 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Wage  and  other  information  that  is 
subject  to  the  disclosure  provisions  of 
the  IRC  (26  U.S.C.  6103)  will  not  be 
disclosed  under  this  routine  use  unless 
disclosure  is  expressly  permitted  by  the 
IRC. 

14.  In  response  to  legal  process  or 
interrogatories  relating  to  the 
enforcement  of  an  individual's  child 
support  or  ahmony  obligations,  as 
required  by  sections  459  and  461  of  the 
Act. 

15.  Information  necessary  to 
adjudicate  claims  filed  under  an 
international  Social  Security  agreement 
that  the  United  States  has  entered  into 
pursuant  to  section  233  of  the  Act  may 
be  disclosed  to  a  foreign  country  that  is 
a  party  to  that  agreement. 

16.  To  Federal,  State,  or  local  agencies 
(or  agents  on  their  behalf)  for  the 
purpose  of  validating  SSNs  used  in 
administering  cash  or  noncash  income 
maintenance  programs  or  health 
maintenance  programs  (including 
programs  under  the  Act). 

17.  Tax  return  information  (e.g., 
information  with  respect  to  net  earnings 
from  self-employment,  wages,  pavments 
of  retirement  income  that  has  been 
disclosed  to  SSA  and  business  and 
employment  address)  may  be  disclosed, 
upon  written  request,  to  officers  and 
employees  of  a  Federal,  State  or  local 
agency  for  purposes  of,  and  to  the  extent 
necessary  in,  determining  an 
individual's  eligibility  for,  or  the  correct 
amount  of,  benefits  under  certain 
programs  listed  in  section  6103(/)(7)  of 
the  Internal  Revenue  Code  (IRC).  These 
programs  are: 

(a)  Aid  to  families  with  dependent 
children  provided  under  a  State  plan 
approved  under  part  A  of  title  IV  of  the 
Act; 

(b)  Medical  assistance  provided  under 
a  State  plan  approved  under  title  XIX  of 
the  Act; 

(c)  Supplemental  security  income 
benefits  provided  under  title  XVI  of  the 
Act,  and  federally  administered 
supplementary  payments  of  the  type 
described  in  section  1616(a)  of  such  Act 
(including  payments  pursuant  to  an 
agreement  entered  into  under  section 
212(a)  of  Pubhc  Law  (Pub.  L.)  93-66); 

(d)  Any  benefits  provided  under  a 
State  plan  approved  under  title  I,  X, 
XTV,  or  XVI  of  the  Act  (as  those  titles 
apply  to  Puerto  Rico,  Guam  and  the 
Virgin  Islands); 


(e)  Unemployment  compensation 
provided  under  a  State  law  described  in 
section  3304  of  the  IRC; 

(0  Assistance  provided  under  the 
Food  Stamp  Act  of  1977;  and 

(g)  State-administered  supplemental 
payments  of  the  type  described  in 
section  1616(a)  of  the  Act  (including 
payments  pursuant  to  an  agreement 
entered  into  under  section  212(a)  of 
Pub.  L.  93-66). 

18.  Tax  return  information  (e.g., 
information  with  respect  to  net  earnings 
from  self-employment,  wages,  payments 
of  retirement  income  that  has  been 
disclosed  to  SSA  and  business  and 
employment  addresses)  may  be 
disclosed,  upon  written  request,  to 
appropriate  officers  and  employees  of  a 
State  or  local  child  support  enforcement 
agency  in  accordance  with  26  U.S.C. 
6103(/)(8)  for  purposes  of,  and  to  the 
extent  necessary  in 

(a)  Establishing  and  collecting  child 
support  obligations  from  individuals 
who  owe  such  obligations,  and 
*    (b)  Locating  those  individuals 
under  a  program  established  under  title 
IVD  of  the  Act  (42  U.S.C.  esiff). 

19.  The  fact  that  a  veteran  is  or  is  not 
eligible  for  retirement  insurance  benefits 
under  the  Social  Security  program  may 
be  disclosed  to  the  Office  of  Personnel 
Management  (OPM)  for  its  use  in 
determining  a  veteran's  eUgibilfty  for  a 
civil  service  retirement  annuity  and  the 
amount  of  such  annuity. 

20.  Employee  and  employer  name  and 
address  information  may  be  disclosed  to 
DOJ  (Immigration  and  Naturahzation 
Service)  for  the  purpose  of  informing 
that  agency  of  the  identities  and 
locations  of  aliens  who  appear  to  be 
illegally  employed. 

21.  Information  may  be  disclosed  to 
contractors  and  otherFederal  agencies, 
as  necessary,  for  the  purpose  of  assisting 
SSA  in  the  efficient  administration  of  its 
programs.  We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  SSA  may  enter  ' 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  an  agency  function 
relating  to  this  system  of  records. 

22.  Information  derived  from  this 
system  may  be  disclosed  to  OPM  for  the 
purpose  of  computing  civil  service 
annuity  offsets  of  civil  service 
aimuitants  with  military  service  or  the 
survivors  of  such  individuals  pursuant 
to  provisions  of  section  307  of  Pub.  L. 
97-253. 

23.  Nontax  return  information  that  is 
not  restricted  from  disclosure  by  Federal 
law  may  be  disclosed  to  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
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Administration  for  the  purpose  of 
conducting  records  management  studies 
with  respect  to  their  duties  and 
responsibilities  under  44  U.S.C.  2904 
and  2906,  as  amended  by  the  National 
Archives  and  Records  Administration 
Act  of  1964. 

24.  Disclosure  of  tax  return 
information  will  be  made  to  0PM,  upon 
OPM's  written  request,  for  the  purpose 
of  administering  the  Civil  Service  and 
Federal  Employees  Retirement  Systems 
in  accordance  with  Chapters  83  and  84 
of  Title  5,  United  States  Code. 

25.  To  the  P.ehabilitation  Services 
Administration  (RSA)  for  use  in  its 
pfcgram  studies  of,  and  development  of 
et^.ancemsnts  for,  State  vocational 
ruiabilitation  programs.  These  are 
programs  to  which  applicants  or 
beneficiaries  under  titles  II  and/or  VI  of 
the  Act  may  be  referred.  Data  released 
to  RSA  will  not  include  any  personally 
identifying  information  (such  as  names 
or  SSNs). 

26.  Upon  written  request,  SSA  will 
disclose  tax  return  infonnation  to  the 
VA  for  propose  of  Administration  for 
the  purposes  of,  and  to  the  extent 
necessary  for  determining  eligibility  for. 
or  the  amount  of,  benefits  under  the 
following  programs: 

(a)  Any  needs-based  pension  provided 
under  chapter  15  of  title  38.  United 
States  Code,  or  under  any  other  law 
administered  by  the  Secretary  of 
Veterans  Affairs; 

(b)  Parents'  dependency  and 
indemnity  compensation  provided 
under  section  1315  of  title  38,  United 
States  Code; 

(c)  Health-care  services  furnished 
under  sections  1710(a)(l)(I),  1710(a)(2). 
1710(b).  and  1712(d)(2)(B)  of  title  38. 
United  States  Code;  and 

(d)  Compensation  paid  under  chapter 
1 1  ot  title  38,  United  States  Code,  at  the 
100  percent  rate  based  solely  on 
unempioyability  and  without  regard  to 
the  fact  that  the  disability  or  disabilities 
are  not  rated  a^  100  percent  disabling 
unHer  the  rating  schedule. 

The  tax  return  information  which  may 
be  disclosed  under  this  paragraph 
includes  wages,  net  earnings  from  self- 
employment,  payments  of  retirement 
income  which  have  been  disclosed  to 
SSA  and  business  and  employment 
addresses,  except  that  information  on 
payments  of  retirement  income  will  not 
be  disclosed  for  use  with  respect  to 
programs  described  in  subparagraph  (d). 

27.  The  identity  of  each  coal  inoustry 
assigned  operator  determined  to  be 
responsible  for  annual  premiums,  and 
the  names  and  Social  Security  numbers 
of  eligible  beneSciaries  with  respect  to 
whom  the  operator  is  identified,  may  be 
disclosed  to  the  trustees  of  the  United 
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names  and  Social  Security 
I  of  eligible  beneficiaries  who 
n  assigned  to  a  coal  industry 
j  operator  and  a  brief  summary 
of  the  facts  related  to  the  basis  for  such 
assignments  may  be  disclosed  to  the 
coal  industry  assigned  operator 
determined  to  be  responsible  for  that 
individilal's  annual  premiums  payable 
to  the  United  Mine  Workers  of  America 
Combined  Benefit  Fund  pursuant  to 
section  i706(e)(2)  of  the  IRC  as  added 
by  the  Cbal  Industry  Retiree  Health 
Benefit  Act  of  1992,  Pub.  L.  102-486, 
106  Stati  2776  (codified  at  26  U.S.C. 
9701-97bl  (1992)). 

29.  Derailed  information  from  an 
individual's  work  history  and  other 
detailed  information  as  to  the  basis  for 
the  assi^ment  of  that  individual  may 
be  discldsed  to  the  coal  industry 
assigned  operator  determined  to  be 
responsi  3le  for  that  individual's  annual 
premiur  s  pajrable  to  the  United  Mine 
Workers  of  America  Combined  Benefit 
Fund  pii-suant  to  section  9706(f)(1)  of 
the  IRC  as  added  by  the  Coal  Industry 
Retiree  I  [ealth  Benefit  Act  of  1992,  Pub. 
L.  102-4  36, 106  Stat.  2776  (codified  at 
26  U.S.C  .  9701-9721  (1992)). 

POLICIES  I  NO  PRACTICES  FOR  STORING, 
RETRIEVM  :,  ACCCSSMIQ  AND  OBPOSVIQ  OF 
RECORDS  N  THE  SYSTEM: 

STORAGE: 

Recorls  in  this  system  are  maintained 
as  paper  forms,  correspondence  in 
manila  f  >lders  on  open  shelving,  paper 
lists,  puj  ichcards,  microfilm,  magnetic 
tapes,  ar  d  discs  with  online  access  files. 


RETRiEVAi  itmr; 

Rt;cor(  s 
SSN,  nape 
number 


in  this  system  are  indexed  by 
'  and  employer  identification 


SAFEGUAr  DS: 

Safegi  ards  for  automated  records 
have  bee  n  established  in  accordance 
with  the  HHS  Information  Resources 
Managei  lent  Manual.  Part  6.  Automated 
Informal  ion  Systems  Security  Program 
Handbo(  k.  This  includes  maintaining 
the  mag]  etic  tapes  and  discs  within  an 
enclosure  attended  by  security  guards. 
Anyone  pntering  or  leaving  this 
enclosui  e  must  have  a  special  badge 
issued  oi  ily  to  authorized  personnel. 

For  cc  nputerized  records 
electron  cally  transmitted  between 
Central  ( Iffice  and  field  office  locations 
(includii  ig  organizations  administering 


SSA  programs  under  contractual 
agreements,  safeguards  include  a  lock/ 
unlock  password  system,  exclusive  use 
of  leased  telephone  lines,  a  terminal- 
oriented  transaction  matrix,  and  an 
audit  trail.  All  microfilm  and  paper  files 
are  accessible  only  by  authorized 
personnel  who  have  a  need  for  the 
information  in  the  performance  of  their 
official  duties. 

Expansion  and  improvement  of  SSA's 
telecommunications  systems  has 
resulted  in  the  acquisition  of  terminals 
equipped  with  physical  key  locks.  The 
terminals  also  are  fitted  with  adapters  to 
permit  the  future  installation  of  data 
encryption  devices  and  devices  to 
permit  the  identification  of  terminal 
users. 

RETENTION  AND  DISPOSAL: 

All  paper  forms  and  cards  are  retained 
until  they  are  filmed  or  are  entered  on 
tape  and  their  accxmcy  is  verified.  Then 
they  are  destroyed  by  shredding.  All 
tapes,  discs,  and  microfilm  files  are 
updated  periodically.  The  out-of-date 
magnetic  tapes  and  discs  are  erased.  The 
out-of-date  microfilm  is  shredded. 

SSA  retains  correspondence  for  1  year 
when  it  concerns  documents  returned  to 
an  individual,  denials  of  confidential 
information,  release  of  confidential 
information  to  an  authorized  third  party 
and  imdeUverable  material,  for  4  years 
when  it  concerns  infonnation  and 
evidence  pertaining  to  coverage,  wage, 
and  self-employment  determinations  or 
when  the  statute  of  limitations  is 
involved,  and  permanently  when  it 
affects  future  claims  development, 
especially  coverage.)  wage,  and  self- 
employment  determinations. 
Correspondence  is  destroyed,  when 
appropriate,  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Pre-Claims 
Requirements,  Office  of  Systems 
Requirements,  Social  Seciuity 
Administration,  6401  Security 
Boulevard;  Bahimore,  MD  21235. 

NOTIFICATION  PROCEDURE: 

An  individual  can  determine  if  this 
system  contains  a  record  pertaining  to 
him/her  by  providing  his/her  name, 
signature  and  SSN  or,  if  the  SSN  is  not 
known,  name,  signature,  date  and  place 
of  birth,  mother's  maiden  name  and 
father's  name  to  the  address  shown 
under  system  manager  and  by  referring 
to  this  system.  (Furnishing  the  SSN  is 
voluntao',  but  it  will  make  searching  for 
an  individuals's  record  easier  and 
prevent  delay.) 

An  individual  requesting  notification 
of  records  in  person  need  not  furnish 
any  special  dociunents  of  identity. 
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Documents  he/she  would  normally 
carry  on  his/her  person  would  be 
sufficient  (e.g.,  credit  cards,  driver's 
license,  or  voter  registration  card).  An 
individual  requesting  notification  via 
mail  or  telephone  must  furnish  a 
minimum  of  his/her  n.ime.  date  of  birth, 
and  address  in  order  to  establish 
identity,  plus  any  addititmal 
information  specified  in  this  .s«  tion. 
These  procedures  an  in  accordance 
with  HKS  Regulations  45  CFR  p;irt  5b. 

ItECORO  ACCESS  PROCEOMRES: 

Same  as  notification  procedures.  Also, 
requesters  shouid  reasonably  specif  the 
record  contents  they  are  seeking.  These 
procedures  are  in  accordance  with  HHS 
Regulations  45  CFR  part  5b. 

CvJKTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedures.  Also, 
requesters  should  reasonably  identify 
the  record,  specify  the  infonnation  they 
are  contestii^  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction  with  supporting  ju.stillcation. 
These  procedures  are  in  accordance 
with  HHS  RegulaUoDS  45  CFR  part  rA. 

RECORD  SOURCE  CATEGORIES: 

SSN  applicants,  employers  and  self- 
employesd  individuals;  DO]  (including 
the  Immigration  and  Naturalization 
Service):  the  Department  of  Treasury 
(Internal  Revenue  Service);  the  United 
Mine  Workei^s  of  America  Combined 
Benefit  Fund;  an  existing  system  of 
records  maintained  b>'  SSA,  the  Master 
Beneficiary  Record  (09-60-0090); 
correspondence,  replies  to 
correspondent,  and  earnings 
modifications  resulting  from  SSA 
internal  processes. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIOnS 
OF  THE  ACT: 

None. 

IFR  CKk..  94-29739  Fifed  12-2-94;  8:45  ami 
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Substance  Atwse  and  Mental  Heallti 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  AdmiDistration,  HHS 
(Formerly:  National  institute  on  Drug 
Abuse.  ADAMHA,  HHS). 
/^cnON:  Notice. 


SUMMARY:  The  Department  of  Health  and 
Human  Servkxs  notifies  Federal 
agencies  of  the  laboratories  currently 


certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelioes  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916.  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  eadi  month,  and  updated  to  im:)ude 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  hsted  laboratoiy's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certifitaf  ion  undw  the 
Guidelines. 

If  any  laboratorj-  has  withdrawn  from 
the  Narional  Laboratorj'  Cer* location 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Programs.  Room  13A-54,  5600  Fishers 
Lane,  Rockville,  Maryland  20857;  Tel  • 
(.301)  443-6014. 

SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  lOO- 
71.  Subpart  C  of  the  GuideKnes, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  roust  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  p^odic,  en-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  fi^m  SAMHSA. 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACCU-LAB.  Lac  405  Alderson  St., 

Schofield,  Wl  54476.  800-627-8200 
(formerly:  Alpha  Medical 
Laboratory,  Inc..  Ejnployee  Heahb 
Assurance  Group,  ExpressLab.  hic) 

Aegis  Analytical  Laboratories,  Inc.,  624 
Grassmere  Park  Rd.,  Suite  21, 
Nashville,  TN  27211, 615-n331>5300 


Alabama  Reference  Uboratories,  Inc. 
543  South  Hull  St.,  Montgomery, 
AL  36103,  800-541-4931/205-263- 
5745 
American  Medical  Laboratories,  Inc., 
■  14225  Newbrook  Dr..  ChantillV.  VA 
22021,  703-8Q2-6900 
Associated  Pathologists  Laboratories. 
Inc..  4230  South  Bumham  .^ve., 
Suite  250.  Las  Vegas.  NV  89119- 
5412.  702-733-7866 
A.ssociated  Regional  and  University 
Pathologists,  Inc.  (ARLT).  500 
Chipeta  Way.  Salt  Lake  City,  UT 
84108.  801-583-2787 
Baptist  Medical  Center— Toxicology 
Laboratory.  9601  1-630,  Exit  7. 
Little  Rock,  AR  72205-7299.  501- 
227-2783  (formerly:  Forensic 
Toxicology  Laboratory  Baptist 
Medical  Center) 
Bayshore  Clinical  Laboratory.  4555  W. 
Schroeder  Dr.,  Brown  Deer.  \VI 
53223.  414-.?55-4444/80f>-877- 
7016 
Cedars  Medical  Center.  Department  of 
Pathology.  1400  Northwest  12tb 
Ave..  Miami.  FL  33136,  305-325- 
5810 
Center  for  Laboratory  Services,  a 
Division  of  LabOne.  Inc.,  8915 
Lenexa  Dr.,  Overland  Park,  Kansas 
66214.  913-888-3927 
Centinela  Hospital  Airport  Toxicology 
Laboratory,  9601  S.  Sepulveda 
Blvd.,  Los  Angeles,  CA  9(KM5. 310- 
215-6020 
Clinical  Reference  Lab,  11850  West  85th 
St.,  Lenexa.  KS  66214,  8t)0-445- 
6917 
Cox  Medical  Centers,  Department  of 
Toxicology,  1423  North  Jefferson 
Ave.,  Springfield,  MO  65802,  800- 
876-3652/41 7-836-3093 
Damon/MetPath,  8300  Esters  Blvd.. 
Suite  900,  Irving,  TX  75063,  214-  - 
929-0535  (formerly:  Damon 
Cli:iicai  Laboratories) 
Dept.  of  the  Nav^.  Navy  Drug  Screening 
Laborator>-,  Great  Lakes.  !L, 
Building  38-H,  Greet  Lakes,  IL 
60088-5223. 708-688-2045/708- 
688-1171 
Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory.  Norfolk.  V A,  1321 
Gilbert  St.,  Norfolk,  VA  23511- 
2597.  804-444-8089  exL  317 
Doctors  Laboratory,  Inc..  P.O.  Box  2R58. 
2906  Julia  Dr..  Valdosta,  GA  31604. 
912-244-4468 
Drug  Labs  of  Texas,  15201  MO  East, 
Suite  125.  Channelview,  TX  77530. 
713-457-3784 
DrugProof,  Divi.'^ion  of  I.aboratory  of 
Pathology  of  Seattle,  Inc.,  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower.  Seattle,  WA  98104. 
800-898-01 80/206-386-2672 
(formerly:  Laboratory  of  f^tbology 
of  Seattle.  Inc.) 
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DrugScan,  Inc.,  P.O.  Box  2969, 1119 
Meams  Rd.,  Warminster,  PA  18974. 
215-674-9310 

Eagle  Forensic  Laboratory,  Inc.,  950  N, 
Federal  Highway,  Suite  308, 
Pompano  Beach,  FL  33062,  305- 
946-4324 

ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Dr.,  Oxford,  MS  38655,  601- 
236-2609  (moved  6/16/93) 

General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715, 
608-267-6267 

Harrison  Laboratories,  Inc.,  9930  W. 
Highway  80,  Midland,  TX  79706, 
800-725-3784/915-563-3300 
(formerly:  Harrison  &  Associates 
Forensic  Laboratories) 

HealthCare/MetPath,  24451  Telegraph 
Rd.,  Southfield,  MI  48034,  Inside 
MI:  800-328-4142/Outside  MI: 
800-225-9414  (formerly: 
HeallhCare/Preferred  Laboratories) 

Holmes  Regional  Medical  Center 
Toxicology  Laboratory,  5200 
Babcock  St.,  N.E.,  Suite  107,  Palm 
Bay,  FL  32905,  407-726-9920 

Jewish  Hospital  of  Cincinnati,  Inc.,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229, 
513-569-2051 

Laboratory  Specialists,  Inc.,  113  Jarrell 
Dr.,  Belle  Chasse,  LA  70037,  504- 
392-7961 

Marshfield  Laboratories,  1000  North 
Oak  Ave.,  Marshfield,  WI  54449, 
715-389-3734/800-222-5835 

Med-Chek/Damon,  4900  Perry  Hwy., 
Pittsburgh,  PA  15229,  412-931- 
7200  (formerly:  Med-Chek 
Laboratories,  Inc.) 

MedExpress/National  Laboratory 
Center,  4022  Willow  Lake  Blvd., 
Memphis,  TN  38175,  901-795-1515 

Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of 
Pathology,  3000  Arlington  Ave., 
Toledo,  OH  43699-0008,  419-381- 
5213 

Medlab  Clinical  Testing,  Inc.,  212 

Cherry  Lane,  New  Castle,  DE  19720, 
302-655-5227 

MedTox  Laboratories,  Inc.,  402  W. 
County  Rd.  D,  St.  Paul,  MN  55112, 
800-832-3244/612-636-7466 

Methodist  Hospital  of  Indiana,  Inc., 
Department  of  Pathology  and 
Laboratory  Medicine,  1701  N. 
Senate  Blvd.,  Indianapolis.  IN 
46202, 317-929-3587 

Methodist  Medical  Center  Toxicology 
Laboratory.  221  N.E.  Glen  Oak  Ave., 
Peoria,  IL  61636,  800-752-1835/ 
309—671—5199 

MetPath,  Inc..  1355  Mittel  Blvd..  Wood 
Dale.  IL  60191.  708-595-3888 

MetPath.  Inc..  One  Malcolm  Ave.. 

Teterboro,  NJ  07608,  201-393-5000 

Metropolitan  Reference  Laboratories. 
Inc..  2320  Schuetz  Rd.,  St.  Louis, 
MO  63146.  800-288-7293 


j  Center  for  Forensic  Science, 

Sulphur  Spring  Rd., 
(more,  MD  21227,  410-536- 

(formerly:  Maryland  Medical 
kratory,  Inc.) 

lOrug  Assessment  Corporation, 
South  Western,  Oklahoma 
OK  73109,  800-749-3784 
lerly:  Med  Arts  Lab) 
Health  Laboratories 
Inco  rporated,  2540  Empire  Dr., 
Win  !ton-Salem,  NC  27103-6710, 
Outi  ide  NC:  919-760-4620/800- 
334--8627/Inside  NC:  800-642-0894 
National  Health  Laboratories 
Inco  rporated,  d.b.a.  National 
Refe  rence  Laboratory,  Substance 
Abu  se  Division,  1400  Donelson 
Pike ,  Suite  A-15,  Nashville,  TN 
372:  7,  615-360-3992/800-800- 
452 
National  Health  Laboratories 

Inco  rporated,  13900  Park  Center 
Rd..  Hemdon,  VA  22071,  703-742- 
310M 
National  Psychopharmacology 
Lab  ratory.  Inc.,  9320  Park  W. 
Blv<  .,  Knoxville.  TN  37923,  800- 
251-  9492 
National! Toxicology  Laboratories,  Inc., 
1100  California  Ave.,  Bakersfield, 
^3304,  805-322-4250 
istitute  Substance  Abuse 
tng  (NISAT),  7470-A  Mission 
by  Rd.,  San  Diego.  CA  92108- 
}.  800-446-4728/619-686-3200 
lerly:  Nichols  Institute) 
St  Toxicology,  Inc.,  1141  E. 
South,  Salt  Lake  City,  UT 
841^4,  800-322-3361 
Occupational  Toxicology  Laboratories, 
IncJ  2002  20th  St.,  Suite  204A, 
KeiAer,  LA  70062,  504-465-0751 
Oregon  Medical  Laboratories,  P.O.  Box 
972,1 722  East  11th  Ave.,  Eugene,  OR 
97440-0972,  503-687-2134 
Patholo^  Associates  Medical 

Lab  iratories.  East  11604  Indiana, 
Spo  :ane,  WA  99206,  509-926-2400 
PDLA,  h  c.  (Princeton),  100  Corporate 
Cou  1.  So.  Plainfield,  NJ  07080, 
908  769-8500/800-237-7352 
PharmC  lem  Laboratories,  Inc.,  1505-A 
O'B  ien  Dr.,  Menlo  Park.  CA  94025, 
415  328-6200/800-446-5177 
PharmC  lem  Laboratories,  Inc.,  Texas 
Div  jion,  7606  Pebble  Dr.,  Fort 
Woi  h,  TX  76118,  817-595-0294 
(fon  lerly:  Harris  Medical 
Lab  iratory) 
Physicia  is  Reference  Laboratory.  7800 
Wes  1 110th  St.,  Overland  Park,  KS 
0,  913-338-4070/800-821- 
(formerly:  Physicians 
Reft  rence  Laboratory  Toxicology 
Labi  ratory) 
Poisonla  3,  Inc.,  7272  Clairemont  Mesa 
San  Diego,  CA  92111.  619- 


Rd.. 
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Puckett  Laboratory,  4200  Mamie  St., 
Hattiesburgh,  MS  39402, 601-264- 
3856/800-844-6378 

Regional  Toxicology  Services,  15305 
N.E.  40th  St.,  Redmond,  WA  98052, 
206-882-3400 

Roche  Biomedical  Laboratories,  Inc., 
1120  Stateline  Rd.,  Southaven,  MS 
38671,601-342-1286 

Roche  Biomedical  Laboratories,  Inc.,  69 
First  Ave.,  Raritan,  NJ  08869,  800- 
437-4986 

Roche  CompuChem  Laboratories,  Inc.,  A 
Member  of  the  Roche  Group.  3308 
Chapel  Hill/Nelson  Hw^.,  Research 
Triangle  Park,  NC  27709,  919-549- 
8263/800-833-3984  (Formerly: 
CompuChem  Laboratories,  Inc.,  A 
Subsidiary  of  Roche  Biomedical 
Laboratory) 

Roche  CompuChem  Laboratories,  Inc., 
Special  Division,  A  Member  of  the 
Roche  Group,  3308  Chapel  Hill/ 
Nelson  Hwy.,  Research  Triangle 
Park,  NC  27709,  919-549-8263 
(Formerly:  CompuChem 
Laboratories,  Inc. — Special 
Division) 

Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond,  VA 
23236,  804-378-Q130 

Scott  &  White  Drug  Testing  Laboratory, 
600  S.  25th  St.,  Temple,  TX  76504, 
800-749-3788 

S.E.D.  Medical  Laboratories.  500  Walter 
NE,  Suite  500,  Albuquerque.  NM 
87102,  505-848-8800 

Sierra  Nevada  Laboratories,  Inc.,  888 
Willow  St.,  Reno,  NV  89502.  800- 
648-5472 

SmithKline  Beecham  Clinical 

Laboratories,  7600  Tjrrone  Ave., 
Van  Nuys,  CA  91045, 818-376- 
2520 

SmithKline  Beecham  Clinical 

Laboratories,  801  East  Dixie  Ave., 
Leesburg,  FL  32748,  904-787-9006 
(formerly:  Doctors  &  Physicians 
Laboratory) 

SmithKline  Beecham  Clinical 

Laboratories,  3175  Presidential  Dr., 
Atlanta,  GA  30340,  404-934-9205 
(formerly:  SmithKline  Bio-Science 
Laboratories) 

SmithKline  Beecham  Clinical 

Laboratories,  506  E.  State  Pkwy., 
Schaumburg,  IL  60173,  708-885- 
2010  (formerly:  International 
Toxicology  Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories,  400  Egypt  Rd., 
Norristown,  PA  19403,  800-523- 
5447  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical 

Laboratories,  8000  Sovereign  Row, 
Dallas,  TX  75247,  214-638-1301 
(formerly:  SmithKline  Bio-Science 
Laboratories) 
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South  Bend  Medical  Foundation,  Inc., 
530  N.  La&yette  Blvd..  South  Bend. 
IN  46601.  219-234-4176 
Southwest  Laboratories,  2727  W. 
Baseline  Rd..  Suite  6,  Tempe.  AZ 
85283,  602-438-6507 
St.  Anthony  Hospital  (Toxir,-olQgy 

Laboratory),  P.O.  Box  205.  1000  N. 
Lee  St..  Oklahoma  City,  OK  73102, 
405-272-7052 

Toxicology  &  Drug  Monitorini; 

Laboratory,  Univefsitv  of  Missouri 
Hospital  &  Qinics,  301  Business 
Loop  70  West,  Suite  208.  Columbia, 
MO  65203,  314-882-1273 

Toxicology  Testing  Service,  Inc..  .'>426 
N.W.  7gth  Ave..  Miami,  Fl.  33166, 
305-593-2260 

TOXWORX  Laboratories,  Inc.,  6160 
Variel  Ave..  Woodland  Hills.  CA 
91367. 818-226-^373  (formerly: 
Laboratory  Specialists,  Inc.;  Abused 
Drug  Laboratories;  MedTox  Bio- 
Ana  iytical.  a  Division  of  MedTox 
Laboratories.  Inc.) 

UNILAB.  18408  Oxnard  St.,  Tarzana, 
CA  91356,  800-492-0800/81 8-.343- 
8191  Iformeriy:  MetWest-BPL 
Toxicology  Laboratory) 

The  following  laboratory  withdrew  from 
the  Program  on  November  28. 1994: 

Allied  Clinical  Laboratories.  201  PJara 
Boulevard.  Hurst,  TX  76053,  817- 
282-2257 

Richard  Kopanda, 

Acting  Executive  Officer,  Substartm  Abune 

and  Mental  Health  Sen-ices  Administration. 

(PR  Doc.  94-29907  Filed  12-2-94:  8:45  am? 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WlidRfe  Servic* 

Aquatic  Nuisance  Species  Task  Force 
Browm  Tree  Snake  Control  Committee 
Meeting 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACrrON:  Notice  of  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Brown  Tree  Snake 
Control  Committee,  a  Conunittee  of  the 
Aquatic  Nuisance  Species  Task  Force. 
The  Committee  will  meet  to  continite 
discussion  and  accept  ccniments  on  the 
draft  control  program  for  the  Brown 
Tree  Snake.  The  discu.ssion  will  focus 
on  Section  VI  of  the  draft,  including  the 
tasks,  tools,  strategies,  and  research 
objectives.  The  development  of 
priorities  and  funding  strategies  as  well 
as  future  direction  for  the  program  will 
be  topics. 

DATES:  The  Brown  Tree  Cbntrol 
Comniittee  wiD  meet  from  8:30  a.m.  to 


4:30  pjn.  on  Tkiesday,  December  13, 
1994,  and  8:30  a.m.  to  4:30  p.m.  on 
Wednesday.  December  14, 1994. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Ala  Moana  Hotel,  410  Atkinson 
Drive,  Honolulu,  Hawaii.  Minutes  will 
be  maintained  by  Robert  Smith, 
Chairperson,  Brown  Tree  Snake  Control 
Committee,  U.S.  Fish  and  Wildlife 
Service,  Pacific  Islands  Eroregion,  300 
Ala  Moana  Boulevard.  Room  6307,  Box 
50167,  Honoluhi.  Hawaii,  96850.  TTie 
unites  will  be  available  for  public 
inspection  during  regular  business 
hours,  Monday  through  Friday  within 
30  days  followir^  the  meeting. 
FOR  FURTHER  INFORMATION  COMTACT: 
Robert  Smith,  Brown  Tree  Snake 
Control  Committee  Chairperson, 
telephone  (808)  541-2749  or  Jay  Troxel 
Coordinator,  Aquatic  Nuisance  Species 
Task  Force,  telephone  (703)  358-1718. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.  C.  App. 
1).  this  notice  announces  a  meeting  of 
the  Brown  Tree  Snake  Control 
Committee,  a  committee  of  the  Aquatic 
Nuisance  Species  Task  Force 
established  under  the  authority  of  the 
Nonindigenous  Aquatic  Nuisance 
Species  Task  Force  established  under 
the  authority  of  Nonindigenous  Aquatic 
Nuisance  Prevention  and  Control  of 
1990  (P.L.  101-646,  104  Stat.  4761,  16 
U.S.C.  4701  et  seq..  November  29,  1990). 

Dated:  November  29, 1994. 
Gary  Edwards, 

Co-Chair,  Aquatic  iWnisance  Specin  Tusk 
Force.  Assistant  Director.  Fisheries. 
IFR  Doc.  94-29766  Filed  12-2-94;  8.45  ami 
BIUMO  COOC  4»)0-66-M 


National  Park  Service 

Mississippi  River  Coordinating 
Commission 

AGENCY:  National  Park  Service.  Inferior. 
ACTION:  Notice  of  Meeting. 


SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  ths  Mississippi 
River  Coordinating  Commission.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Public 
Law  92^63). 

MEET1WQ  DATE  AND  VME:  Thursday. 
January  12. 1995;  6:30  p.m.  until  9:30 
p.m.  Holiday  Inn  Metrodonie,  1500 
Washington  Avenue  South, 
Minneapolis,  Mionesota.The  agenda  for 
the  meeting  consists  of  status  reports  on 
the  approval  of  the  comprehensive 
management  plan  for  the  Mississippi 
National  Rivct  and  Recreation  Area,  and 
early  implementation  initiatives.  Public 


statements  about  matters  related  to  the 
Mississippi  National  River  and 
Recreation  Area  will  be  taken  at  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Mississippi  National 
River  and  Recreation  Area,  175  East 
Fifth  Street,  Suite  418,  St.  Paul. 
Minnesota  55101,  (612)  290-4160. 
SUPPLEMENTARY  INFORMATUM:  The 
Mississippi  Jliver  Coordinating 
Commission  was  established  by  PubtU: 
Law  100-696,  November  18, 1988. 

Dated:  .Movemliw  21. 1994. 
David  N.  Gives, 

Acting  Hegional  Dirertor,  Midwest  Bngion. 
[FR  Dot,  94-29858  Filed  T2-2-94;  8.45  am| 
BILLING  COM  4ai»-7D-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Dodwt  No.  32S44  (Sub-No.  1)) 

Consolidated  Rail  Corporslfon, 
Trackage  Rigttts  Exemption,  CSX 

Transportation,  hie. 

CSX  Transportation.  Inc.  ICSXT).  has 
agreed  to  grant  overhead  trackage  rights 
to  Consolidated  Rail  Corporation 
(Conrail)  on  a  portion  of  its  Indiana 
Subdivision  in  Indiana  and  Jefferson 
Counties.  PA.  from  its  connection  with 
the  Ridge  Subdivision  at  Ridge  Branch 
Junction  (milepost  26.6)  near  Creeksidi- 
to  a  connection  to  be  established  at  a 
point  to  be  mutually  agreed  upon 
between  miIep>ost  41.5  and  milefMist 
44.7  near  Josephine.  The  trackage  rights 
agreement  provides  for  a  30-year  term 
and  a  30-year  renewal  option  and  is 
limited  to  the  movement  of  limestont-, 
limestone  substitutes,  amm<mia,  rail 
materials,  transformers,  and  coal 
terminating  at  the  Keystone  Generating 
Station  (Keystone)  at 'Shelot;ta.  PA. 

The  trackage  rights  qualify  under  the 
class  exemption  procedures  of  49  CFR 
1180.2(d)(7)  and  ordinarily  would  liave 
become  effective  50  days  after  filir^^. 
However,  Lhey  are  nglated  to  two  other 
traiMactions  that  applicants  simultane- 
ously seek  approval  for  as  one  integral 
transaction.'  Accordingly,  at  applicants' 

'  in  Finance  Oock«  No,  32S+4.  OonMiJ  propows 
10  Ipase  from  CS.XT,  for  a  30-year  tenn  with  an 
opiion  to  renew  for  an  additional  3C  vears.  a  pintMn 
of  thp  Indiana  Subdivisicn  from  the  oonnectfon 
with  Bnffcio  a  Pitf»bu.-gh  RaitTOdd.  Inc.  (BftPR).  at 
DC  Towar  Uniiepos!  0.0  a<  CJoe)  to  the  conned  iiw 
with  ibp  Ridge  .Subdivision  at  ffidge  Branch 
Junction  tmilepost  2«»,74).  Conrail  abo  proposes  to 
pun^aae  from  CSXTa  portion  of  the  Ridge 
Subdivision,  Sroro  its  connectior  with  the  Im^iaaa 
Subdi»i«<jn  41  miiepost  0  0  to  ibe  rail  switch  i«o 
the  Keyston*  elearic  generating  plant  at  milenmi 
5.83  at  Sholoda 
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request  all  three  proceedings  were 
considered  together  and  the  effective 
date  of  this  notice  of  exemption 
necessarily  was  delayed.  This  notice  of 
exemption  will  become  effective  on 
December  5, 1994,  as  will  the  related 
decision  in  Finance  Docket  No.  32544 
and  the  related  notice  of  exemption  in 
Finance  Docket  No.  32544  (Sub-No.  2). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  John  J. 
Paylor,  2001  Market  Street— 16A. 
Philadelphia.  PA  19101-1416. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
By.  Co.— Trackage  Rights— BN.  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  By.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 
.     Decided:  November  23. 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vemon  A.  Williams, 
Secretary. 
jFR  Doc.  94*29780  Filed  12-2-94;  8:45  am) 

BILLtNO  CODE  7038-01-^ 


[Finance  Docket  No.  32544  (Sub-No.  2)] 

CSX  Transportation,  inc.;  Trackage     . 
Rights  Exemption;  Consolidated  Rail 
Corporation 

Consolidated  Rail  Corporation 
(Conrail)  has  agreed  to  grant  back  to 
CSX  Transportation.  Inc.  (CSXT). 
trackage  rights  in  Indiana  and  Jefferson 


In  Finance  Docket  No.  32544  (Sub-No.  2).  Conrail 
will  grant  tjack  to  CSXT.  for  a  coextensive  period 
ottime.  trackage  rights  over  the  Indiana  and  Ridge 
Subdivisions  that  it  is  acquiring  and  leasing  in 
Finance  Docket  No.  32544.  The  trackage  rights  on 
the  Indiana  Subdivision  are  ov.3rhead.  The  trackage 
rights  on  the  Ridge  Subdivision  are  both  overhead 
and  local,  but  the  local  trackage  rights  are  restricted 
to  limestone,  limestone  substituies.  ammonia. 
Irdnsformers  and  coal  terminating  ai  Keystone.  The 
limestone  and  coal  transportation  will  be  further 
restricted  to  commodities  originating  at  quarries  or 
mines  served  by  CSXT  or  short  line  railroads 
connecting  .solely  with  CSXT.  or  originating  or 
Iransloadingon  The  Three  Rivers  Railway.  B&F'R. 
Allegheny  Railroad.  Beech  Mountain  Railroad.  West 
Virginia  .Northern  Railroad.  Elk  River  Railroad,  or 
Sirouds  Creek  &  Muddlety  Railroad  No  traffic 
originating  on  lines  owneid  or  leased  by  Conrail  may 
be  transported  by  CSXT  in  local  service  under  these 
trackage  rights,  the  overhead  trackage  rights  are 
restricted  to  movements  to  the  portion  ol  the  Ridge 
Subdivision  between  Shelocta  and  Clarksburg  and 
*vill  terminate  if  CSXT  abandons  that  portion  of 
track. 


Counties.  HA,  over  the  portions  of  the 
Indiana  anfl  Ridge  Subdivisions  that  it 
is  acquiring  and  leasing  for  a 
coextensiv  t  period  of  time.  The  trackage 
rights  on  tl  e  Indiana  Subdivision  are 
overhead. '  'he  trackage  rights  on  the 
Ridge  Subdivision  are  both  overhead 
and  local,  but  the  local  trackage  rights 
are  restricti  id  to  limestone,  limestone 
substitutes  ammonia,  transformers  and 
coal  termir  ating  at  the  Keystone 
Generating; Station  at  Shelocta,  PA.  The 
limestone  ind  coal  transportation  will 
be  further  lestricted  to  commodities 
originatingjat  quarries  or  mines  served 
by  CSXT  of  short  line  railroads 
connecting  solely  with  CSXT,  or 
originatinSor  transloading  on  The  Three 
Rivers  RaiUvay.  Buffalo  &  Pittsburgh 
Railroad,  lie.  (B&PR),  Allegheny 
Railroad.  &ech  Mountain  Railroad. 
West  Vii^iAia  Northern  Railroad,  Elk 
River  Railrfcad.  or  Strouds  Creek  & 
Muddlety  iailroad.  No  traffic 
originatingjon  lines  owned  or  leased  by 
Conrail  ma  i  be  transported  by  CSXT  in 
local  servi(  8  under  these  trackage  rights. 
The  overhe  ad  trackage  rights  are 
restricted  t  >  movements  to  the  portion 
of  the  Ridg0  Subdivision  between 
Shelocta  aild  Clarksburg  and  will 
terminate  il  CSXT  abandons  that  portion 
of  track,     i 

The  tracljage  rights  qualify  under  the 
class  exemption  procedures  of  49  CFR 
1180.2(d)(^.  and  ordinarily  would  have 
become  eff  (ctive  50  days  after  filing. 
However,  t  ley  are  related  to  two  other 
transaction  » that  applicants  simult- 
aneously s(  ek  approval  for  as  one 
integral  tra  isaction.'  Accordingly,  at 
applicants'  request  all  three  proceedings 
were  consii  lered  together  and  the 
effective  date  of  this  notice  of 
exemption  was  necessarily  delayed. 
This  notice  of  exemption  will  become 
effective  oij  December  5. 1994.  as  will 


I  Finance  Docket 


I  rene  v 


'In 
to  lease  from 
option  to 
of  the  Indiana 
with  B&PR.  at 
the  connectioi 
Branch  |uncti 
proposes  to 
Ridge  Subdi 
Indiana  Subdi 
switch  into  thi 
at  milepost  5. 

In  Finance 
will  acquire 
the  portion  of 
connection 
Branch  Junct 
a  connection  t 
mutually 
milepost  44.7 
will  be  for  a  3 
for  an  additioi^l 
movement  of 
ammonia,  rail 
terminating  at 


t  agre<  d 


No.  32544.  Conrail  proposes 
(|SXT.  for  a  30-year  term  with  an 
for  an  additional  30  years,  a  portion 
subdivision  from  the  connection 
X  Tower  (milepost  0.0  at  Cloe)  to 
with  the  Ridge  Subdivision  at  Ridge 
1  (milepost  26.74).  Conrail  also 
p+chase  from  CSXT  a  portion  of  the 
ion.  from  its  connection  with  the 
ision  at  milepost  0.0  to  the  rail 
Keystone  electric  generating  plant 
■  near  Shelocta. 
pocket  No.  32544  (Sub-No.  1)  Conrail 
trackage  rights  from  CSXT  on 
ts  Indiana  Subdivision  from  its 
the  Ridge  Subdivision  at  Ridge 
(milepost  26.6)  near  Creekside  to 
be  established  at  a  point  to  be 
'  upon  between  milepost  41.5  ana 
lear  Josephine.  The  trackage  rights 
year  term  with  an  option  to  renew 
il  30  years  and  are  limited  to  the 
1  mestone.  limestone  substitutes, 
naterials.  transformers,  and  coal 
shelocta. 


ni 


I  wi  h 


tun! 


the  related  decision  in  Finance  Docket 
No.  32544  and  the  related  notice  of 
exemption  in  Finance  Docket  No.  32544 
(Sub-No.  1). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  John  J. 
Paylor.  2001  Market  Street— 16A. 
Philadelphia.  PA  19101-1416. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
By.  Co.— Trackage  Bights— BN.  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  By.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  November  23. 1994. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 
[PR  Doc.  94-29781  Filed  12-2-94;  8:45  am) 
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[Finance  Docket  No.  32618] 

Fulton  County  Railroad  inc.;  Operation 
Exemption;  Line  in  Rochester.  IN 

Fulton  County  Railroad  Inc.  (Fulton) 
filed  a  notice  of  exemption  to  operate  its 
approximately  2-mile  rail  line  between 
the  loading  facilities  of  Wilson  Fertilizer 
&  Grain  Company  and  the  switch 
connection  with  Indiana  Hi-Rail 
Corporation  (IHR)  at  Rochester,  IN.'  The 
e.xemption  was  scheduled  to  become 
effective  November  21, 1994. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Richard  R. 
Wilson,  Vuono,  Lavelle  &  Gray,  2310 
Grant  Building,  Pittsburgh,  PA  15219. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  November  28, 1994. 


'  Fulton,  an  Indiana  corporation  formed  by  Mr. 
Tom  Wilson,  previously  operated  as  a  private  plant 
railroad  and  had  not  held  itself  out  to  provide 
common  carrier  rail  service  to  the  public.  Upon 
receiving  exemption  authority.  Fulton  plans  to 
enter  into  ah  interchange  arrangement  with  IHR. 
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By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernim  A.  Williams, 

Secretary. 

[PR  Doc.  94-29779  Filed  12-2-9^^8:45  am] 

BtLUNQ  CODE  703»-01-P 


Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Judith 
Groves,  Interstate  Commerce 
Commission,  Section  of  Environmental 
Analysis,  Room  3219,  Washington,  DC 
20423,  (202)  927-6203  or  (202)  927- 
6246. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 
AB-No.  385  (Sub-No.  IX),  Georgia 
Southwestern  Division,  South 
Carolina  Central  Railroad— Exempt 
Abandonment  in  Dodge  and  Wilcox 
Counties,  Georgia.  EA  available  11/ 
23/94. 
AB-430  (Sub-No.  IX),  Warren  and 
Saline  River  Railroad  Company 
— Abandonment  Exemption — In 
Bradley  County,  AR.  EA  available 
11/3/94. 
AB-290  (Sub-No.  161X),  Norfolk  and 
Western  Railway  Company — 
Abandonment  Exemption — at 
Buzzards  Creek  Junction,  WV.  EA 
available  11/23/94. 
Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 
None. 

Vernon  A.  Williams, 

Acting  Secretary. 

[PR  Doc.  94-29779  Filed  12-2-94:  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (94-099)] 

NASA  Advisory  Council,  NASA 
Lat)oratory  Review  Task  Force; 
Meeting. 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION;  Notice  of  meeting. 


L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Laboratory  Review  Task  Force  of  the 
NASA  Advisory  Council. 
DATES:  December  14, 1994,  8  a.m.  to  6 
p.m.;  and  December  15, 1994, 8  a.m.  to 
noon. 

ADDRESSES:  Goddard  Space  Flight 
Center,  Visitors  Center  Auditorium, 
Building 88,  Greenbelt,  Maryland 
20771. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Kline.  Code  AE,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-4697. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows:. 
— NLR  Summary  Status  Report 
— NLR  Subcommittee  Reports  by 

Enterprise 
—NASA  Headquarters  and  NASA 

Laboratory  Interfaces 
—Preliminary  DoD  Federal  Laboratory 

Findings 
—Appropriateness  of  NASA  Laboratory 

Systems  for  Current  Missions 
—Laboratory  Evaluation  Mechanism 
—Special  R&D  Laboratory-  Capabilities 
— Laboratory-  Redundancies  and 

Overlaps 
—Alternative  R&D  Management  and 

Funding  Options 
—Methods  Utilized  in  Selecting  NASA 

vs.  Other  Laboratory  Systems 
—NLR  Preliminary  Reports  and 

Discussions  with  Program  Offices 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  November  28. 1994. 
Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer 
(PR  Doc.  94-29735  Filed  12-2-94:  8:45  air.) 

BILLING  CODE  7510-01-M 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-282  and  50-^06] 

Northern  States  Power  Company; 
Prairie  Island  Nuclear  Generating 
Plant,  Units  1  and  2  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  Facility  Operating  License  Nos. 
DPR-42  and  DPR-60,  issued  to 
Northern  States  Power  Company  (the 


licensee),  for  operation  of  the  Prairie 
Island  Nuclear  Generating  Plant,  Units  1 
and  2,  located  in  Goodhue  County, 
Minnesota.      ' 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

By  letter  dated  May  2, 1994,  the 
licensee  requested  an  exemption  from 
10  CFR  Part  50,  Appendix  R.  Section 
III.G.l,  to  the  extent  that  it  requires  that 
one  train  of  systems  needed  for  hot 
shutdown  be  free  of  fire  damage. 
Specifically,  the  licensee  requested  an 
exemption  from  the  Sectton  IILG.l 
requirement  for  performing  proposed 
hot  shutdown  repairs  which  will  aliow 
the  licensee  to  remove  fuses  from  the 
power  operated  relief  valves  (PORV) 
control  circuit  as  a  means  of  ensuring 
the  reactor  coolant  system  (RCS) 
inventory  in  the  event  of  a  control  room 
fire. 

The  Need  for  the  Proposed  Action 

The  licensee  has  stated  that  satisfying 
Appendix  R  criteria  in  this 
circumstance  would  require  plant 
hardware  modifications;  for  example, 
installation  of  switches  outside  of  the 
control  room  to  de-energize  the  circuit 
in  this  scenario.  The  licensee  states  that 
the  current  operator  actions  provide  an 
adequate  substitute  response,  and  that 
expending  the  resources  to  perform  the 
hardware  changes  are  not  justified. 
Therefore,  the  licensee  requests  an 
exemption  from  the  Appendix  R  criteria 
in  order  to  allow  removal  of  the  fuses 
in  the  power  operated  relief  valve 
(PORV)  control  circuit  as  a  means  of 
ensuring  that  proper  reactor  coolant 
system  inventory  is  maintained. 

Environmental  Impact  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
determined  that  the  granting  of  this 
exemption  will  not  present  an  undue 
risk  to  the  public  health  and  safety.  The 
licensee's  proposal  to  isolate  the  PORVs 
by  removing  the  subject  control  circuit 
fuses  provides  reasonable  assurance  that 
safe  shutdown  can  be  achieved  in  the 
event  of  a  control  room  fire. 
Furthermore,  the  modifications  required 
to  meet  10  CFR  Part  50.  Appendix  R. 
Section  III.G.l  would  not  enhance  fire 
protection  safety  levels  above  that 
currently  provided  by  the  licensee. 
Therefore,  post-accident  radiological 
releases  are  not  expected  to  exceed 
previously  determined  values  as  a  result 
of  the  proposed  action.  Further,  the 
exemption  is  not  expected  to  have  an 
impact  on  plant  radiological  effluent 
releases. 
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The  change  will  not  increase  the 
probability  or  consequences  of  any 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  action  would  be  to  deny  the 
request.  Such  action  would  not  enhance 
the  protection  of  the  environment  and 
would  result  in  unjustified  cost  to  the 
licensee. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resource  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Prairie  Island  Nuclear 
Generating  Plant  dated  May  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 

Minnesota  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  May  2, 1994,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building.  2120  L  Street, 
NW.,  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
Minneapolis  Public  Library.  Technology 
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[Docket  Ni  >.  50-368] 

Arkansas  Nuclear  One,  Unit  2;  Notice 
of  Consi<  eration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  proposed  No  Significant 
Hazards  Consideration  Detennination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
6  issued  jo  Entergy  Operations,  Inc.  for 
operatiori  of  Arkansas  Nuclear  One, 
Unit  2  (A  »JO-2)  located  in  Pope  County. 
Arkansas 

The  pn  iposed  amendment  would 
delete  ret  uirements  to  perform  the  full 
complem  mt  of  steam  generator 
surveillai  ces  as  outlined  in  the 
Technics  Specifications  (TSs)  when  the 
steam  gei  erators  are  subjected  to  special 
inspections  that  are  in  addition  to 
inspectiohs  that  are  required  by  the  TSs. 

Before  ssuance  of  the  proposed 
Ucense  ai  lendment.  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Qiergy  Act  of  1954,  as  amended 
(the  Act)  find  the  Commission's 
regulations. 

The  Canmission  has  made  a 
proposedldetennination  that  the 
amendment  request  involves  no 
significarit  hazards  consideration.  Under 
the  Comi  lission's  regulations  in  10  CFR 
50.92.  thi  5  means  that  operation  of  the 
facility  ir  accordance  with  the  proposed 
amendmj  nt  would  not  (1)  involve  a 
significai  t  increase  in  the  probability  or 
conseque  ices  of  an  accident  previously 
evaiuatet ;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accic  ent  previously  evaluated;  or 
(3)  invoh  e  a  significant  reduction  in  a 
margin  o  safety.  As  required  by  10  CFR 
50.91(a),  he  licensee  has  provided  its 
analysis  (  f  the  issue  of  no  significant 
hazards  c  onsideration,  which  is 
presente(  below: 

Criteri(  n  1 — Does  Not  Involve  a 
Significai  it  Increase  in  the  Probability  or 
Consequf  nces  of  an  Accident  Previously 
Evaluate(  . 

This  cl  ange  has  no  actual  impact  on 
any  prev  9usly  analyzed  accident  in  the 


final  safety  analysis  report  (FSAR).  A 
double-ended  break  of  one  steam 
generator  tube  is  postulated  as  part  of 
the  ANO-2  design  basis  accident 
evaluation^The  change  permits  Entergy 
Operations  to  determine  the  appropriate 
scope  and  expansion  criteria  for  special 
steam  generator  tube  inspections  that 
are  beyond  the  scope  of  the  augmented 
inservice  inspection  program  included 
in  the  TSs.  The  augmented  inservice 
inspection  program  contained  in  the 
TSs  is  not  being  modified. 

General  Design  Criterion  14  of 
Appendix  A  of  lO^CFR  50  states:  "The 
reactor  coolant  pressure  boundary  shall 
be  *  *  *  tested  so  as  to  have  an 
extremely  low  probability  of  abnormal 
leakage,  of  rapidly  propagating  failure, 
and  of  gross  rupture."  The  proper  scope 
and  expansion  criteria  for  special  steam 
generator  tube  inspections  are 
determined  such  that  the  requirement  of 
the  general  design  criterion  will  be  met. 
Additionally,  special  inspections  utilize 
calculations  of  minimum  acceptable 
wall  thickness  per  the  guidance  of 
Regulatory  Guide  1.121,  "Basis  for 
Plugging  Degraded  Steam  Generator 
Tubes." 

This  change  does  not  modify  any 
parameter  that  will  increase 
radioactivity  in  the  primary  system  or 
increase  the  amount  of  radioactive 
steam  released  from  the  secondary 
safety  valves  or  atmospheric  dump 
valves  in  the  event  of  a  tube  rupture. 

The  administrative  corrections  made 
to  correct  inconsistencies  introduced  in 
previous  TS  amendments  do  not  affect 
reactor  operations  or  accident  analyses 
and  have  no  radiological  consequences. 

Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

Criterion  2^Does  Not  Create  the 
Possibility  of  a-New  or  Different  Kind  of 
Accident  From  Any  Previously 
Evaluated. 

The  scope  of  this  change  does  not 
establish  a  potential  new  accident 
precursor.  The  design  basis  accident 
analyses  for  ANO-2  include  the 
consequences  of  a  double-ended  break 
of  one  steam  generator  tube  which 
bounds  other  postulated  failure 
mechanisms.  The  proposed  change 
would  permit  determination  of  alternate 
inspection  criteria  for  special 
inspections  which  are  in  addition  to  the 
inservice  inspections  required  by  the 
TSs.  The  equipment  used  in  special 
inspections  would  not  affect  any  plant 
components  differently  than  those  used 
for  TS  required  inspections. 

The  corrections  qTuttde  to  remove 
inconsistencies  introduced  in  previous 
TS  amendments  are  administrative  and 
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do  not  change  the  design,  configuration, 
or  method  of  operation  of  the  plant. 

Therefore,  this  change  does  not  create 
the  possibihty  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

Criterion  3— Does  Not  Involve  a 
Significant  Reduction  in  the  Margin  of 
Safety. 

As  previously  stated,  a  double-ended 
rupture  of  one  steam  generator  tube  is 
accounted  for  in  the  ANO-2  design 
basis  accident  analysis.  Safety  margins 
to  detect  and  repair  tube  defects  prior  to 
rupture  are  reflected  by  the  0.5  GPM 
primary-  to  secondary  leakage  limit 
stated  in  the  ANO-2  TSs  and  the 
minimum  acceptable  wall  thickness 
criteria  included  in  Regulatory  Guide 
1.121.  As  stated  in  the  ANO-2  TS  Bases, 
cracks  having  a  primary  to  secondary 
leakage  less  than  the  0.5  GPM  limit 
during  operation  will  have  an  adequate 
margin  of  safety  to  withstand  the  loads 
imposed  during  normal  operation  and 
by  postulated  accidents.  Considering 
that  special  inspections  are  in  addition 
to  the  inservice  inspection  program 
defined  in  the  ANO-2  TSs,  that  the 
scope  of  special  inspections  are 
determined  taking  into  consideration 
General  Design  Criteria  14.  and  that 
leakage  detection  capability  is  not  being 
modified,  the  exemption  of  special 
inspections  from  the  requirements  of  the 
augmented  inservice  inspection 
program  does  not  significantly  reduce 
the  margin  of  safety. 

The  other  administrative  changes  do 
not  reduce  TS  operability  and 
surveillance  requirements,  and, 
therefore,  do  not  reduce  any  margin  of 
safety. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
si^ificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
detennination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 


Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final  t 

determination  vvill  consider  all  public   " 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
pulslish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  mav  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  RockviUe  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street  NW. 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  4.  1995,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facihty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Tomlinson  Library,  Arkansas  Tech 
University,  Russellville,  Arkansas 
72801 .  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 


notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;^d  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  inteinls  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subje(.1  to  any 
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limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  hilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately.enective. 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC,  by 
the  al)ove  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  1-{800)  248-51Q0  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Mr. 
William  D.  Beckner:  petitioner's  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Ofnce  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  and  to  Mr. 
Nicholas  S.  Reynolds.  Winston  & 
Strawn,  1400  L  Street  NW.,  Washington, 
DC  20005-3502,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
fopfiearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
pregiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
shQ,iild  be  granted  upon  a  balancing  of 
the  factors  specified  in  10  CFR 
2.7H(a)(l)  UHv)  and  2.714(d). 

■?*■ 


For  fuiper  details  with  respect  to  this 
action,  s0e  the  application  for 
amendment  dated  November  29, 1994, 
which  is  available  for  public  inspection 
at  the  Cotnmission's  Public  Document 
Room,  th  B  Gebnan  Building,  2120  L 
Street  Nl  ^..  Washington,  DC,  and  at  the 
local  pul  lie  document  room  located  at 
the  Tom  inson  Library,  Arkansas  Tech 
Universi  y,  Russellville,  Arkansas 
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Rockville,  Maryland,  this  29th  day 
1994. 

Nuclear  Regulatory  Commission. 


5  4- 


Dated 
of  Novem^r 

For  the 
George  Kilman, 

Senior  Ptt  ;'ecf  Manager.  Project  Directorate 
Divi  lion  of  Reactor  Projects-lWlV, 
)ff  'uclear  Beactor  Regulation. 
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[Docket  Up.  IA-e4-017;  ASLBP  No.  95-705- 
03-EA] 

In  the  M^  of  Daniel  J.  McCool; 
Establlskinent  of  Atomic  Safety  and 
Licensinb  Board 

Pursuj  nt  to  delegation  by  the 
Commisa  ion  dated  December  29, 1972, 
publisheo  in  the  Federal  Register,  37 
F.R.  28710  (1972),  and  Sections  2.105, 
2.700,  2.^02,  2.714.  2.717  and  2.721  of 
the  Com:  nission's  Regulations,  all  as 
amende( ,  an  Atomic  Safety  and 
Licensin ;  Board  is  being  established  in 
the  folio  vine  proceeding. 

This  B  }ara  is  being  established 
pursuant  to  the  request  of  Daniel  J. 
McCool  n  response  to  an  immedi^ely 
effective  order.  On  August  26, 1994,  the 
Director  af  the  Office  of  Enforcement 
issued  V .  94-017  to  Mr.  McCool, 
entitled  'Order  Prohibiting  Involvement 
in  NRC-1  licensed  Activities  (Effective 
Immedia  tely)."  59  Fed  Reg.  46676. 
Septemh  jr  9. 1994.  The  Order  alleges 
that  Mr.  vIcCool.  in  his  capacity  as 
Presiden  t  of  the  American  Inspection 
Compan  r.  Inc.  (AMSPEC),  conspired 
with  other  AMSPEC  officials  to  deceive 
Ihe  NRCjregarding  training  of  employees 
and  deli  terately  provided  false  sworn 
testimor  y  to  NRC  officials.  The  Order 
prohibit!  Mr.  McCool  from  l}eing  named 
on  any  ^  RC  license  in  any  capacity  and 
from  otli  srwise  performing  licensed 
activitiei  for  a  period  of  five  years  fttjm 
the  date  if  this  order.  For  an  additional 
five  yeal  5.  Mr.  McCool  is  required  to 
notify  th  3  NRC  of  any  involvement  in 
licensed  activities. 

An  on  er  designating  the  time  and 
place  of  my  hearing  will  be  issued  at  a 
later  dat !. 

All  CO  lespondence.  documents  and 
other  mi  terials  shall  be  filed  in 
accordai  ce  with  10  C.F.R.  §  2.701.  The 


Board  consists  of  the  following 

Administrative  Judges: 

G.  Paul  BoUwerk,  Chairman,  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Comn)ission, 
Washington,  D.C.  20555 

Dr.  Jerry  R.  Kline,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C. 20555 

Dr.  Peter  S.  Lam,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555. 

Issued  at  Bethesda.  Maryland,  this  29th 
day  of  November  1994. 
B.  Paul  CottM-,  Jr., 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  94-29777  Filed  12-2-94;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-09847,  et  al.] 

Proposed  Exemptions;  Erick  M. 
Jansson,  IRA  (the  IRA)  et  al. 

AGENCY:  Pension  and  Welfare  Benefits    ■ 

Administration,  Labor. 

ApnON:  Notice  of  proposed  exemptions. 

SUIMMARY:  This  documeiit  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
the  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  maimer  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
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ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW., 
Washuigton,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEHEMTARV  INfORMATTON:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847.  August  10. 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Erick  M.  Jataseon,  IRA  (the  IRA) 
Located  in  rayettevilie,  Arkansas; 
Proposed  Exemption 

(Application  Nor'B-09M7] 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836,  32847, 
August  10, 1990).  If  the  exemption  is 


granted,  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  of  an  overriding 
royalty  interest  m  oil  and  gas  (the 
Interest)  by  the  IRA  to  Mr.  Erick  M. 
Jansson  (Mr.  Jansson),  a  disqualified 
person  with  respect  to  the  IRA,  for 
$95,000  in  cash,  provided: 

(a)  the  IRA  pays  no  commissions  or 
other  expenses  in  connection  with  the 
sale; 

(b)  the  fair  market  value  of  the  Interest 
is  detennined  by  a  qualified 
independent  appraiser,  and 

(c)  the  IRA  receives  no  less  than  the 
fair  market  value  of  the  hiterest  on  the 
date  of  the  sale.' 

Summary  of  Facts  and  Representations 

1.  The  IRA  is  a  self-directed  IRA 
described  in  section  408(a)  of  the  Code. 
Arkansas  Trust  Management.  Inc.  of 
FayettevilUe,  Arkansas,  is  the  custodian 
of  the  IRA.  As  of  September  6, 1994,  the 
IRA  had  approximately  $169,150  in 
total  assets. 

2.  On  April  20, 1993,  the  IRA 
purchased  the  Interest,  which  consists 
of  an  overriding  royalty  interest  of  one- 
quarter  of  one  percent  of  8/8ths  of  all  oil 
and  gas  produced  from  Block  Q/13(a),  a 
proposed  offshore  oil  and  gas  drilling 
operation  to  be  located  on  property  near 
the  Netherlands.  The  IRA  purchased  the 
Interest  bom  the  Van  Dyke  Energy 
Company  (VDE)  for  a  consideration  of 
$95,000.  VDE  is  unrelated  to  Mr. 
Jansson  and  the  IRA.  Mr.  Jansson,  who 
had  worked  for  over  25  years  in  the  field 
of  oil  and  gas  drilling  management,  had 
determined  that  the  Interest  was  a 
suitable  investment  for  his  IRA. 

3.  At  the  time  the  Interest  was 
purchased  by  the  IRA.  the  parties  were 
unaware  that  the  Dutch  government 
would  impose  a  35%  foreign  income  tax 
on  the  oil  and  gas  proceeds  produced  by 
the  hiterest  (the  Foreign  Tax).  The 
parties  learned  of  the  Foreign  Tax  after 
the  Interest  was  acquired  when  VDE 
announced  it  had  been  advised  by  the 
Dutch  government  that  any  proceeds 
ft^m  the  asset  were  subiect  to  Dutch 
income  tax  and  the  Foreign  Tax  would 
be  withheld  from  the  proceeds  before 
payments  to  the  IRA.  In  addition,  Mr. 
Jansson  has  determined  that  he  wishes 
to  invest  the  IRA's  assets  in  a  more 
liquid  and  less  speculative  investment. 
Accordingly,  he  proposes  to  purchase 
the  Interest  fit)m  the  IRA  for  cash  at  its 
appraised  fair  maricet  value.  No 


'Pursuant  to  29  CFR  2510.3-2{d).  the KA  U  not 
within  the  jurisdiction  of  Title  I  of  the  Act. 
However,  there  U  jurisdiction  under  Title  U  of  the 
Act  pursuant  to  section  4975  of  the  Code. 


commissions  or  other  expenses  will  be 
paid  by  the  IRA  in  eonnection  with  the 
sale. 

4.  Mr.  John  R.  Corrnan.  financial 
consultant  for  VDE,  has  stated  that  as  of 
August  22. 1994.  no  development  plan 
has  been  filed  for  Block  Q/I3(a).  nor  has 
there  been  any  oil  or  gas  production  on 
the  Block.  Accordingly,  Mr.  Gorman  has 
appraised  the  Interest  as  still  having  a 
fair  market  value  of  $95,000  as  of 
August  22, 1994. 

5.  In  simimary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  contained  in  section 
4975(c)(2)  of  the  Code  because:  a)  the 
sale  is  a  one-time  transaction  for  cash; 
b)  the  IRA  will  pay  no  commissions  or 
other  expenses  in  connection  with  the 
sale;  c)  the  sales  price  has  been 
determined  by  a  qualified,  independent 
appraiser;  and  d)  Mr.  Jansson  is  the  only 
participant  in  the  IRA.  and  he  has 
determined  that  the  transaction  is 
appropriate  for  and  in  the  best  interest 
of  the  IRA  and  desires  that  the 
transaction  be  consummated. 
NOTICE  TO  INTERESTED  PERSONS:  Because 
Mr.  Jansson  is  the  only  participant  in 
the  IRA,  it  has  been  determined  that 
there  is  no  need  to  distribute  the  notice 
of  proposed  exemption  to  interested 
persons.  Comments  and  requests  for  a 
hearing  are  due  30  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Gar>- 
H.  Lefltowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Stratus  Computer,  Inc.  Employees' 
Capital  Accumnlation  Plan  (the  Plan) 
Located  in  Marlboro,  Massachusetts; 
Proposed  Exemption 

(Application  No.  D-9823] 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  secUon  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836,  32847.  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code. 
shall  not  apply  to  (1)  the  proposed 
extension  of  credit  by  Stratus  Computer, 
hic.  (Stratus)  to  the  Plan  in  the  form  of 
a  loan  (the  Loan)  with  respect  to 
Guaranteed  Investment  Contract, 
Number  62456  (the  GIC)  issued  by 
Confederated  Life  Insurance  Company 
of  Canada  (CL):  and  (2)  the  Plan's 
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potential  repayment  of  the  Loan  (the 
Repayments),  provided: 

(a)  ail  terms  of  such  transactions  are 
no  less  favorable  to  the  Plan  than  those 
which  the  Plan  could  obtain  in  arm's- 
length  transactions  with  an  unrelated 
party; 

(b)  no  interest  and/or  expenses  are 
paid  by  the  Plan; 

(c)  the  amotuitof  the  Loan  is  no  less 
than  the  accumulated  book  value  of  the 
GIC  as  of  August  12. 1994; 

(d)  the  Repayments  are  restricted  to 
the  amounts,  if  any,  paid  to  the  Plan 
after  August  12, 1994,  by  CL  or  other 
responsible  third  parties  with  respect  to 
the  GIC  (the  GIC  Proceeds); 

(e)  the  RepajTn.ents  do  not  exceed  the 
total  amount  of  the  Loan;  and 

(f)  the  Repayments  are  waived  to  the 
extent  the  Loan  exceeds  the  GIC 
Proceeds. 

Summary  of  Facts  and  Representations 

1.  Stratus  manufactures  and  sells 
fault-tolerant  superminicomputer 
hardware,  develops  and  licenses 
computer  software,  and  provides 
computer  consulting  services.  Stratus  is 
a  public  company,  traded  on  the  New 
York  Stock  Exchange,  and  had  revenues 
of  approximately  $525  million  for  1993. 
Stratus  currently  sponsors  the  Plan  for 
the  benefit  of  all  its  United  States 
employees  and  employees  of  its  United 
States  subsidiaries.  The  Plan  is  a 
defined  contribution  plan  with  an 
employer  matching  feature.  The  Plan 
has  approximately  1,200  participants 
and  beneficiaries,  and  as  of  June  30, 
1994.  the  approximate  aggregate  fair 
market  value  of  the  Plan's  assets  was 
$68,679,205. 

2.  Under  the  Plan,  participants  are 
able  to  self-direct  their  Savings 
contributions  as  well  as  Stratus 
matching  contributions  into  seven 
diversified  investment  funds,  which  are 
8  Money  Market  Fund,  a  Fixed  Income 
Fund,  a  Balanced  Fund,  a  Groulh  and 
Income  Fund,  two  Growth  Funds  and  an 
International  Fund,  all  of  which  are 
managed  by  Fidelity  Investments 
(Fidelity)  of  Boston,  Massachusetts.  The 
investmen;  options  under  the  Plan  are 
all  mutual  funds.  The  Plan  no  longer 
acquires  individual  guaranteed 
investment  contracts,  but  rather 
participates  through  Fidelity  in  a  GIC 
"Fund",  which  is  the  Fixed  Income 
Fund.  As  of  January  1, 1994, 
contributions  and/or  transfers  into  the 
Fixed  Income  Fund  are  invested  in 
Fidelity's  GIC  Fund. 

3.  The  Fixed  Income  Fund  contains 
five  Investment  Contracts  which  are 
issued  by  various  insurance  companies. 
These  five  Investment  Contracts  were 
purchased  prior  to  the  Plan's 


participatio  i  in  and  offering  of 
Fidelity's  G|C  Fund.  One  of  these  five 
Contracts  isithe  GIC,  which  was  issued 
by  CL.  The  CIC  was  issued  on  April  1, 
1991  and  ispue  to  mature  on  March  31, 
1996.  The  seated  interest  rate  on  the  GIC 
is  8.52%.  The  total  contributions  made 
to  the  GIC  have  been  $5,031,214. 
Withdrawal !  have  been  made  in  the 
amount  of  S  2,001,214.  As  of  August  11, 
1994,  the  G  C  had  a  balance  of 
$3,119,540. 

4.  Howev  ir,  on  August  12, 1994,  CL 
was  seized   y  Canadian  governmental 
authorities,  md  all  CL  assets  were 
frozen.  To  e  isure  the  financial  viability 
of  CL  comra  itments  in  the  United  States, 
the  State  of  vlichigan  froze  all  assets  of 
CL  in  the  U  S.  until  a  Rehabilitation 
Plan  (the  Rmab  Plan)  can  be  secured. ^ 
At  the  time  X  was  seized,  a  segregated 
fund  (the  S«  gregated  Fund)  was 
established  ivithin  the  Fixed  Income 
Fund  of  the  Plan.  Participants  with 
assets  in  th«  Fixed  Income  Fund  had 
approximat  ily  13.5%  of  that  amount 
allocated  to  the  Segregated  Fund,  which 
represents  t  le  percentage  of  assets 
attributable  to  the  GIC  in  the  Fixed 
Income  Fim  d. 

5.  The  ap  )Iicant  represents  that  the 
Segregated  ■  und  component  of  the  Plan 
poses  varioi  is  administrative  problems, 
including  tl  e  fact  that  investment 
transfers,  la  ms  and  hardship 
withdrawal  i,  as  well  as  distributions  for 
terminated  md  retired  participants  are 
precluded. ,  Approximately  54%  of  the 
Plan  partici  lants  are  affected. 

6.  Stratus  has  accordingly  requested 
an  exemptii  n  to  permit  it  to  make  the 
Loan  to  the  'Ian.  The  Loan  will  be  made 
pursuant  to  a  written  agreement,  in 
which  all  L  )an  terms  will  be  stated.  The 
Loan  will  b  s  an  interest-free,  unsecured 
loan  in  an  a  mount  equal  to  the 
Segregated  -"und  balance  (i.e.,  the 
accumulateti  book  value  of  the  GIC — 
deposits,  p!  as  interest  at  the  contract 
rate,  minus  withdrawals)  as  of  August 
12, 1994.  A  ly  future  interest  credited  in 
accordance  with  the  Rehab  Plan  will  be 
allocated  to  Plan  participants.  The 
purpose  of  he  Loan  is  to  facilitate 
distributior  s,  participant  loans, 
hardship  w  thdrawals  and  investment 
transfers  fr<  m  the  portion  of  the 
participant! '  account  balances  that  are 
allocated  tc  the  Segregated  Fund.  Such 
distributior  s  would  otherwise  be  at  best 
delayed  dui  s  to  the  uncertainty  of  the 
terms  of  th<  Rehab  Plan.  The  applicant 


'The  Depart  neni  notes  that  the  decisions  to 
acquire  a-nd  he  d  the  GIC  are  governed  by  the 
fiduciary  resp<  nsibility  requirements  of  Part  4. 
Subtitle  B,  Titfc  I  of  the  Act.  In  this  proposed 
exemption,  tha  Department  is  not  proposing  relief 
for  any  violatii  ns  of  Part  4  which  may  have  arisen 
as  a  result  of  tl  e  acquisition  and  holding  of  the  GIC. 


represents  that  the  Plan's  Repayments  of 
the  Loan  will  be  limited  to  the  GIC 
Proceeds,  will  be  waived  to  the  extent 
the  Loan  exceeds  the  GIC  proceeds,  and 
in  no  event  will  exceed  the  amount  of 
the  Loan. 

7.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  will  satisfy  the  criteria 
contained  in  section  408(a)  of  the  Act 
because: 

(a)  all  terms  of  the  transactions  will  be 
no  less  favorable  to  the  Plan  than  those 
which  the  Plan  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(b)  no  interest  and/or  expenses  will  be 
paid  by  the  Plan; 

(c)  the  Loan  will  be  no  less  than  the 
accumulated  book  value  of  the  GIC  as  of 
August  12, 1994; 

(d)  the  Repayments  are  restricted  to 
the  GIC  Proceeds; 

(e)  the  Repayments  will  not  exceed 
the  total  amount  of  the  Loan;  and 

(f)  the  Repayments  are  waived  to  the 
extent  the  Loan  exceeds  the  GIC 
Proceeds. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll»free  number.) 

Mid-Hudson  Medical  Group,  P.C. 
Money  Purchase  Pension  Trust  (the 
Plan)  Located  in  Fishkill,  New  York: 
Proposed  Exemption 

[Application  No.  D-97211 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to:  (1)  the  acquisition  by 
the  Plan  of  certain  improved  real 
property  (the  Property)  from  unrelated 
parties  for  a  sales  price  of  $562,500;  and 
(2)  the  leasing  (the  Lease)  of  the 
Property  by  the  Plan  to  Mid-Hudson 
Medical  Group,  P.C.  (the  Employer),  a 
party  in  interest  with  respect  to  the 
Plan,  provided  the  following  conditions 
are  satisfied: 

(a)  the  Plan  pays  no  more  than  the  fair 
market  value  of  Uie  Property; 

(b)  the  Property  represents  no  more 
than  25%  of  the  value  of  the  Plan's 
assets; 

(c)  the  terms  of  the  Lease  are,  and  will 
remain,  at  least  as  favorable  to  the  Plan 
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as  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party; 

(d)  the  fair  market  rental  value  has 
been,  and  will  continue  to  be 
determined  on  an  annual  basis  by  a 
qualified,  independent  appraiser; 

(e)  the  Plan's  independent  fiduciary 
has  determined  that  the  transaction  is 
appropriate  for  the  Plan  and  in  the  best 
interests  of  the  Plan's  participants  and 
beneficiaries;  and 

(0  the  Plan's  independent  fiduciary 
will  continue  to  monitor  the  transaction 
and  the  conditions  of  the  exemption  and 
take  whatever  action  is  necessary  to 
enforce  the  Plan's  rights  under  the 
Lease. 

Summary  of  Facts  and  Representations 

1.  The  Employer  is  a  professional 
corporation  engaged  in  the  practice  of 
medicine.  The  Plan  is  a  defined 
contribution  money  purchase  plan  with 
108  participants.  As  of  June  30, 1993. 
the  Plan  had  total  assets  with  a  value  of 
$7,265,571. 

2.  The  Plan  proposes  to  purchase  the 
Property  from  two  unrelated  parties, 
Martin  Koloski  and  Durgadevi  Soma. 
The  purchase  price  for  the  Property  will 
be  $562,500.  The  Property  consists  of 
land  and  a  building  located  at  30 
Columbia  Street,  Poughkeepsie,  New- 
York.  The  sellers  previously  used  the 
building  for  offices  for  a  medical 
practice. 

3.  Following  the  acquisition  of  the 
Property  by  the  Plan,  it  will  be  leased 
by  the  Plan  to  the  Employer  for  its 
medical  practice.  A  portion  of  the 
Property  will  be  subleased  by  the 
Employer  to  other  unrelated  tenants. 
The  initial  annual  rental  for  the 
Property  is  to  be  $62,458.  The  Lease  is 
to  be  on  a  triple-net  basis;  thus,  ail 
expenses,  including  real  estate  taxes, 
will  be  paid  by  the  Employer.  The  Lease 
will  be  for  an  initial  term  often  years, 
and  will  be  automatically  renewed  at 
the  end  of  the  term  for  an  additional  five 
year  period,  subject  to  the  approval  of 
the  Plan's  independent  fiduciar\'  (see 
rep.  5,  below). 

4.  "The  annual  rental  for  the  Property 
has  been  established  by  an  independent 
appraisal  performed  by  Messrs.  Kenneth 
Golub.  MAI.  and  Harvey  Cohen  (the 
Appraisers)  of  American  Property 
Counselors  of  Armonk,  New  York,  as  of 
April  30, 1994.  The  Appraisers  have 
also  determined  that  the  Property  had  a 
fair  market  value  of  $565,000  as  of  that 
date.  The  applicant  represents  that  the 
Property  will  be  personally  inspected 
every  year  by  a  qualified,  independent 
appraiser  chosen  by  the  Plan's 
independent  fiduciary  (see  rep.  5. 
below)  who  will  provide  the  Pkn  with 
an  annual  fair  market  rental  value 


update.  The  applicant  represents  that 
the  rental  payment  will  be  adjusted 
annually  in  accordance  with  the  fair 
market  rental  value  stated  by  the 
independent  appraiser.  Theadjusted 
rent  will  either  stay  the  same  or  be 
adjusted  upward,  but  will  never  be 
decreased  from  the  prior  year's  rent 
paid. 

5.  The  applicant  represents  that  Mr. 
Joseph  J.  Berger  of  Joseph  J.  Berger 
Management  Associates  in  White  Plains. 
New  York,  has  been  appointed  to  serve 
as  the  Plan's  independent  fiduciary  with 
respect  to  the  subject  transactions.'Mr. 
Berger  represents  that  he  has  been  a 
CPA  for  over  35  years,  and  that  he  is 
knowledgeable  in  the  area  of  real  estate 
and  experienced  in  working  with 
qualified  retirement  plans.  The 
applicant  represents  that  Mr.  Bei^er  has 
no  relationship  to  the  Plan  or  the 
Employer  other  than  serving  as  the 
independent  fiduciary  to  the  Plan.'  Mr. 
Berger  represents  that  he  is  aware  of  his 
duties,  liabilities  and  responsibilities  as 
a  fiduciary  under  the  Act,  and  he  has 
accented  them. 

6.  Mr.  Berger  represents  that  he  has 
undertaken  the  following  duties  as 
independent  fiduciary  to  the  Plan  with 
respect  to  the  Lease: 

(a)  to  review  the  Plan's  proposed 
purchase  of  the  Property,  and  in  that 
connection  to  determine  whether  the 
purchase  will  be  at  fair  market  value  as 
determined  by  an  independent  real 
estate  appraiser  and  based  upon  arm's- 

/  length  negotiations,  and  whether  the 
/  purchase  will  be  in  the  best  interest  of 
the  Plan  and  its  participants,  taking  into 
account  the  diversity  of  Plan  assets  and 
the  Plan's  need  for  liquidity; 

(b)  to  review  the  Lease  (and  any 
proposed  renewals  thereof)  covering  the 
Property  to  confirm  in  each  case  that  the 
Lease  (or  renewal)  is  in  the  best  interest 
of  the  Plan  and  its  participants; 

(c)  to  confirm  that  the  Lease  (or 
renewal  thereof)  reflects  the  current  fair 
market  rental  rate  as  determined  by  an 
independent  real  estate  appraiser; 

(d)  to  review  all  financial  statements 
and  other  documents  to  be  filed  by  the 
Plan  in  connection  with  the  Lease  (or 
the  renewal  thereof); 

(e)  to  monitor  the  Lease  to  ensure  that 
ail  actions  are  taken  that  are  necessary 
or  proper  to  safeguard  the  interests  of 
the  Plan; and 

(f)  to  review  the  Plan's  assets 
periodically  to  determine  whether  the 
value  of  the  Property  remains  less  than 
25%  of  the  total  value  of  Plan  assets. 


'  Mr.  Berger  also  serves  as  the  independent 
fiduciary  for  the  profit  sharing  plan  sponsoi*i  by 
the  Employer  with  respect  to  the  transactio/T which 
was  exempted  by  Prohibited  Transaction 
Exemption  93-27.  58  FR  25673.  April  27. 1^3 


7.  Mr.  Berger  represents  that  he 
completed  his  analysis  of  the 
transactions  and,  based  upon  his  review 
and  analysis,  it  is  his  opinion  that  the 
Property  is  an  appropriate  investment 
for  the  Plan  and  the  acquisition  and 
Lease  thereof  is  in  the  best  interests  of 
the  Plan's  participants  and  beneficiaries. 
Mr.  Berger  represents  that  he  has 
reviewed  the  Plan's  investment  portfolio 
and  determined  that  while  it  is 
prudently  diversified  among  its  various 
securities.  less  than  20%  of  the  total 
corpus  is  invested  in  intermediate  and 
long-term  securities.  Mr  Berger  believes 
that  it  would  be  appropriate  to  further 
diversify-  the  portfolio  with  a  long-term 
investment  such  as  the  Property  and  the 
subject  Lease. 

8.  Mr.  Berger  represents  that  after 
having  examined  the  purchase  contract, 
the  proposed  Lease,  the  appraisal  report, 
the  physical  Property  and  the  Plan's 
assets,  he  considers  the  purchase  of  the 
Property  to  be  a  sound  and  secure 
investment  which  will  earn  a  fair 
market  return  for  the  Plan  and  will 
enhance  the  diversification  of  the  Plan's 
assets  and  provide  a  more  consistent 
and  level  flow  of  current  income.  Mr. 
Berger  represents  that  he  will  continue 
to  monitor  the  Lease  throughout  its 
duration  and  take  whatever  action  is 
necessary  to  protect  the  Plan's  rights 
under  the  Lease. 

9.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria 
contained  in  section  408(a)  of  the  Act 
for  the  following  reasons: 

(a)  the  Prop)erty  represents 
approximately  7.7%  of  the  Plan's  total 
assets; 

(b)  the  rental  for  the  Property  has 
been,  and  will  continue  to  be, 
established  by  a  qualified,  independent 
appraiser; 

(c)  the  Plan's  independent  fiduciary. 
Mr.  Berger.  has  determined  that  the 
transactions  are  appropriate  for  the  Plan 
and  in  the  best  interests  of  the  Plan's 
participants  and  beneficiaries;  and 

(d)  Mr.  Berger  will  continue  to 
monitor  the  Lease  and  take  whatever 
action  is  necessary  to  protect  the  Plan's 
rights  under  the  Lease. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
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potential  repayment  of  the  Loan  (the 
Repayments),  provided: 

(a)  all  terms  of  such  transactions  are 
no  less  favorable  to  the  Plan  than  those 
which  the  Plan  could  obtain  in  arm's- 
length  transactions  with  an  unrelated 
party; 

(b)  no  interest  and/or  expenses  are 
paid  bv  the  Plan; 

(c)  the  amount  of  the  Loan  is  no  less 
than  the  accumulated  book  value  of  the 
GIC  as  of  August  12, 1994; 

(d)  the  Repayments  are  restricted  to 
the  amounts,  if  any,  paid  to  the  Plan 
after  August  12, 1994,  by  CL  or  other 
responsible  third  parties  with  respect  to 
the  GIC  (the  GIC  Proceeds); 

(e)  the  Repaj'm.ents  do  not  exceed  the 
total  amount  of  the  Loan;  and 

(0  the  Repayments  are  waived  to  the 
extent  the  Loan  exceeds  the  GIC 
Proceeds. 

Summary  of  Facts  and  Representations 

1.  Stratus  manufactures  and  sells 
fauh-tolerant  superminicomputer 
hardware,  develops  and  licenses 
computer  software,  and  provides 
computer  consulting  services.  Stratus  is 
a  public  company,  traded  on  the  New 
York  Stock  Exchange,  and  had  revenues 
of  approximately  $525  million  for  1993. 
Stratus  currently  sponsors  the  Plan  for 
the  benefit  of  all  its  United  States 
employees  and  employees  of  its  United 
States  subsidiaries.  The  Plan  is  a 
defined  contribution  plan  with  an 
employer  matching  feature.  The  Plan 
has  approximately  1,200  participants 
and  beneficiaries,  and  as  of  June  30, 
1994.  the  approximate  aggregate  fair 
market  value  of  the  Plan's  assets  was 
568.679,205. 

2.  Under  the  Plan,  participants  are 
able  to  self-direct  their  savings 
contributions  as  well  as  Stratus 
matching  contributions  into  seven 
diversified  investment  funds,  which  are 
a  Money  Market  Fund,  a  Fixed  Income 
Fund,  a  Balanced  Fund,  a  Growth  and 
Income  Fund,  two  Growth  Funds  and  an 
International  Fund,  all  of  which  are 
managed  by  Fidelity  Investments 
(Fidelity)  of  Boston,  Massachusetts.  The 
investment  options  ujider  the  Plan  are 
all  mutual  funds.  The  Plan  no  longer 
acquires  individual  guaranteed 
investment  contracts,  but  rather 
participates  through  Fidelity  in  a  GIC 
"Fund",  which  is  the  Fixed  Income 
Fund.  As  of  January  1, 1994, 
contributions  and/or  transfers  into  the 
Fixed  Income  Fund  are  invested  in 
Fidelity's  GIC  Fund. 

3.  The  Fixed  Income  Fund  contains 
five  Investment  Contracts  which  are 
issued  by  various  insurance  companies. 
These  five  Investment  Contracts  were 
purchased  prior  to  the  Plan's 


participatii  m  in  and  offiering  of 
Fidelity's  (  IC  Fund.  One  of  these  five 
Contracts  i !  the  GIC,  which  was  issued 
by  CL.  The  GIC  was  issued  on  April  1. 
1991  and  ii  i  due  to  mature  on  March  31, 
1996.  The  i  tated  interest  rate  on  the  GIC 
is  8.52%.  "Ihe  total  contributions  made 
to  the  GIC  have  been  $5,031,214. 
Withdraw^s  have  been  made  in  the 
amount  of  ;2,001,214.  As  of  August  11, 
1994,  the  C  IC  had  a  balance  of 
$3,119,54C 

4.  Howe  er,  on  August  12, 1994,  CL 
was  seizec  by  Canadian  governmental 
authorities  and  all  CL  assets  were 
frozen.  To  msure  the  financial  viability 
of  CL  comi  litments  in  the  United  States, 
the  State  o  Michigan  froze  all  assets  of 
CL  in  the  I  .S.  until  a  Rehabilitation 
Plan  (the  F  ehab  Plan)  can  be  secured. ^ 
At  the  timi  CL  was  seized,  a  segregated 
fund  (the  J  egregated  Fund)  was 
establishec  within  the  Fixed  Income 
Fund  of  th  >  Plan.  Participants  with 
assets  in  tl  e  Fixed  Income  Fund  had 
approxima  ely  13.5%  of  that  amount 
allocated  t » the  Segregated  Fund,  which 
represents  the  percentage  of  assets 
attributabl  s  to  the  GIC  in  the  Fixed 
Income  Fu  id. 

5.  The  a  iplicant  represents  that  the 
Segregatef  Fund  component  of  the  Plan 
poses  varii  us  administrative  problems, 
including  I  he  fact  that  investment 
transfers,  i  lans  and  hardship 
withdraws  s,  as  well  as  distributions  for 
terminatec  and  retired  participants  are 
precluded  Approximately  54%  of  the 
Plan  parti(  ipants  are  affected. 

6.  Strati! ;  nas  accordingly  requested 
an  exempt  on  to  permit  it  to  make  the 
Loan  to  thi :  Plan.  The  Loan  will  be  made 
pursuant  t )  a  written  agreement,  in 
which  ail  ,oan  terms  will  be  stated.  The 
Loan  will  le  an  interest-free,  unsecured 
loan  in  an  amount  equal  to  the 
Segregatec  Fund  balance  (i.e.,  the 
accumulat  !d  book  value  of  the  GIC — 
deposits,  I  lus  interest  at  the  contract 
rate,  minu  ;  withdrawals)  as  of  August 
12, 1994.  i  lOy  future  interest  credited  in 
accordano  i  with  the  Rehab  Plan  will  be 
allocated  t )  Plan  participants.  The 
purpose  0  the  Loan  is  to  fadllitate 
distributic  is,  participant  loans, 
hardship  \  rithdrawals  and  investment 
transfers  fi  om  the  portion  of  the 
participan  s'  account  balances  that  are 
allocated  \  i  the  Segregated  Fund.  Such 
distributic  ns  would  otherwise  be  at  best 
delayed  di  le  to  the  uncertainty  of  the 
terms  of  tl  e  Rehab  Plan.  The  applicant 
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represents  that  the  Plan's  Repayments  of 
the  Loan  will  be  limited  to  the  GIC 
Proceeds,  will  be  waived  to  the  extent 
the  Loan  exceeds  the  GIC  proceeds,  and 
in  no  event  will  exceed  the  amount  of 
the  Loan. 

7.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  will  satisfy  the  criteria 
contained  in  section  408(a)  of  the  Act 
because: 

(a)  all  terms  of  the  transactions  will  be 
no  less  favorable  to  the  Plan  than  those 
which  the  Plan  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(b)  no  interest  and/or  expenses  will  be 
paid  by  the  Plan; 

(c)  the  Loan  will  be  no  less  than  the 
accumulated  book  value  of  the  GIC  as  of 
August  12, 1994; 

(d)  the  Repayments  are  restricted  to 
the  GIC  Proceeds; 

(e)  the  Repayments  will  not  exceed 
the  total  amount  of  the  Loan;  and 

(f)  the  Repayments  are  waived  to  the 
extent  the  Loan  exceeds  the  GIC 
Proceeds. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toli»free  number.) 

Mid-Hudson  Medical  Group,  P.C. 
Money  Purchase  Pension  Trust  (the 
Plan)  Located  in  Fishkill,  New  York: 
Proposed  Exemption 

[Application  No.  D-9721] 

The  E)epartment  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to:  (1)  the  acquisition  by 
the  Plan  of  certain  improved  real 
property  (the  Property)  from  unrelated 
parties  for  a  sales  price  of  $562,500;  and 
(2)  the  leasing  (the  Lease)  of  the 
Property  by  the  Plan  to  Mid-Hudson 
Medical  Group,  P.C.  (the  Employer),  a 
party  in  interest  with  respect  to  the 
Plan,  provided  the  following  conditions 
are  satisfied: 

(a)  the  Plan  pays  no  more  than  the  fair 
market  value  of  the  Property; 

(b)  the  Property  represents  no  more 
than  25%  of  the  value  of  the  Plan's 
assets; 

(c)  the  terms  of  the  Lease  are,  and  will 
remain,  at  least  as  favorable  to  the  Plan 
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as  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party; 

(d)  the  fair  market  rental  value  has 
been,  and  will  continue  to  be 
determined  on  an  annual  basis  by  a 
qualified,  independent  appraiser; 

(e)  the  Plan's  indepencient  fiduciary 
has  determined  that  the  transaction  is 
appropriate  for  the  Plan  and  in  the  best 
interests  of  the  Plan's  participants  and 
beneficiaries;  and 

(f)  the  Plan's  independent  fiduciary 
will  continue  to  monitor  the  transaction 
and  the  conditions  of  the  exemption  and 
take  whatever  action  is  necessary  to 
enforce  the  Plan's  rights  under  the 
Lease. 

Summary  of  Facts  and  Representations 

1.  The  Employer  is  a  professional 
corporation  engaged  in  the  practice  of 
medicine.  The  Plan  is  a  defined 
contribution  money  purchase  plan  with 
108  participants.  As  of  June  30, 1993, 
the  Plan  had  total  assets  with  a  value  of 
$7,265,571. 

2.  The  Plan  proposes  to  purchase  the 
Property  from  two  unrelated  parties, 
Martin  Koloski  and  Durgadevi  Soma. 
The  purchase  price  for  the  Property  will 
be  $562,500.  The  Property  consists  of 
land  and  a  building  located  at  30 
Columbia  Street,  Poughkeepsie,  New 
York.  The  sellers  previously  used  the 
building  for  offices  for  a  medical 
practice. 

3.  Following  the  acquisition  of  the 
Property  by  the  Plan,  it  will  be  leased 
by  the  Plan  to  the  Employer  for  its 
medical  practice.  A  portion  of  the 
Property  will  be  subleased  by  the 
Employer  to  other  unrelated  tenants. 
The  initial  annual  rental  for  the 
Property  is  to  be  $62,458.  The  Lease  is 
to  be  on  a  triple-net  basis;  thus,  all 
expanses,  including  real  estate  taxes, 
will  be  paid  by  the  Employer.  The  Lease 
will  be  for  an  initial  term  often  years, 
and  will  be  automatically  renewed  at 
the  end  of  the  term  for  an  additional  five 
year  period,  subject  to  the  approval  of 
the  Plan's  independent  fiduciarv  (see 
rep.  5,  below). 

4.  "The  annual  rental  for  the  Property 
has  been  established  by  an  independent 
appraisal  performed  by  Messrs.  Kenneth 
Golub,  MAI.  and  Harvey  Cohen  (the 
Appraisers)  of  American  Property 
Counselors  of  Armonk.  New  York,  as  of 
April  30, 1994.  The  Appraisers  have 
also  determined  that  the  Property  had  a 
fair  market  value  of  $565,000  as  of  that 
date.  The  applicant  represents  that  the 
Property  will  be  personally  inspected 
every  year  by  a  qualified,  independent 
appraiser  chosen  by  the  Plan's 
independent  fiduciary  (see  rep.  5. 
below)  who  will  provide  the  Pkn  with 
an  annual  fair  market  rental  valiie 
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update.  The  applicant  represents  that 
the  rental  payment  will  be  adjusted 
annually  in  accordance  with  the  fair 
market  rental  value  stated  by  the 
independent  appraiser.  The  adjusted 
rent  will  either  stay  the  same  or  be 
adjusted  upward,  but  will  never  be 
decreased  from  the  prior  year's  rent 
paid. 

5.  The  applicant  represents  that  Mr. 
Joseph  J.  Berger  of  Joseph  J.  Berger 
Management  Associates  in  White  Plains, 
New  York,  has  been  appointed  to  serve 
as  the  Plan's  independent  fiduciary  with 
respect  to  the  subject  transactions.  Mr. 
Berger  represents  that  he  has  been  a 
CPA  for  over  35  years,  and  that  he  is 
knowledgeable  in  the  area  of  real  estate 
and  experienced  in  working  with 
qualified  retirement  plans.  The 
applicant  represents  that  Mr.  Berger  has 
no  relationship  to  the  Plan  or  the 
Employer  other  than  serving  as  the 
independent  fiduciary  to  the  Plan.*  Mr. 
Berger  represents  that  he  is  aware  of  his 
duties,  liabilities  and  responsibilities  as 
a  fiduciary  under  the  Act,  and  he  has 
accepted  them. 

6.  Mr.  Bei:ger  represents  that  he  has 
undertaken  the  following  duties  as 
independent  fiduciary  to  the  Plan  with 
respect  to  the  Lease: 

(a)  to  review  the  Plan's  proposed 
purchase  of  the  Property,  and  in  that 
connection  to  determine  whether  the 
purchase  will  be  at  fair  market  value  as 
determined  by  an  independent  real 
estate  appraiser  and  based  upon  arm's- 
length  negotiations,  and  whether  the 
purchase  will  be  in  the  best  interest  of 
the  Plan  and  its  participants,  taking  into 
account  the  diversity  of  Plan  assets  and 
the  Plan's  need  for  liquidity; 

(b)  to  review  the  Lease  (and  any 
proposed  renewals  thereof)  covering  the 
Property  to  confirm  in  each  case  that  the 
Lease  (or  renewal)  is  in  the  best  interest 
of  the  Plan  and  its  participants; 

(c)  to  confirm  that  the  Lease  (or 
renewal  thereof)  reflects  the  current  fair 
market  rental  rate  as  determined  by  an 
independent  real  estate  appraiser; 

(d)  to  review  all  financial  statements 
and  other  documents  to  be  filed  by  the 
Plan  in  connection  with  the  Lease  (or 
the  renewal  thereof); 

(e)  to  monitor  the  Lease  to  ensure  that 
all  actions  are  taken  that  are  necessary 
or  proper  to  safeguard  the  interests  of 
the  Plan;  and 

(f)  to  review  the  Plan's  assets 
periodically  to  determine  whether  the 
value  of  the  Property  remains  less  than 
25%. of  the  total  value  of  Plan  assets. 


'Mr.  Berger  also  serves  as  the  independent 
fiduciary  for  the  profit  sharing  plan  sponsored  by 
the  Employer  with  respect  to  the  transaction  which 
was  exempted  by  Prohibited  Transaction 
Exemption  93-27.  58  FR  25673.  April  27. 1993. 


7.  Mr.  Berger  represents  that  he 
completed  his  analysis  of  the 
transactions  and,  based  upon  his  review 
an^  analysis,  it  is  his  opinion  that  the 
Prbperty  is  an  appropriate  investment 
for  the  Plan  and  the  acquisition  and 
Lease  thereof  is  in  the  best  interests  of 
the  Plan's  participants  and  beneficiaries. 
Mr.  Berger  represents  that  he  has 
reviewed  the  Plan's  investment  portfolio 
and  determined  that  while  it  is 
prudently  diversified  among  its  various 
securities,  less  than  20%  of  the  total 
corpus  is  invested  in  intermediate  and 
long-term  securities.  Mr  Berger  believes 
that  it  would  be  appropriate  to  frjrther 
diversify  the  portfolio  with  a  long-term 
investment  such  as  the  Property  and  the 
subject  Lease. 

8.  Mr.  Berger  represents  that  after 
having  examined  the  purchase  contract, 
the  proposed  Lease,  the  appraisal  report, 
the  physical  Property  and  the  Plan's 
assets,  he  considers  the  purchase  of  the 
Property  to  be  a  sound  and  secure 
investment  which  will  earn  a  fair 
market  return  for  the  Plan  and  will 
enhance  the  diversification  of  the  Plan's 
assets  and  provide  a  more  consistent 
and  level  flow  of  current  income.  Mr. 
Berger  represents  that  he  nvill  continue 
to  monitor  the  Lease  throughout  its 
duration  and  take  whatever  action  is 
necessary  to  protect  the  Plan's  rights 
under  the  Lease. 

9.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria 
contained  in  section  408(a)  of  the  Act 
for  the  following  reasons: 

(a)  the  Property  represents 
approximately  7.7%  of  the  Plan's  total 
assets; 

(b)  the  rental  for  the  Property  has 
been,  and  will  continue  to  be, 
established  by  a  qualified,  independent 
appraiser; 

fc)  the  Plan's  independent  fiduciary. 
Mr.  Berger,  has  determined  that  the 
transactions  are  appropriate  for  the  Plan 
and  in  the  best  interests  of  the  Plan's 
participants  and  beneficiaries;  and 

(d)  Mr.  Berger  will  continue  to 
monitor  the  Lease  and  take  whatever 
action  is  necessary  to  protect  the  Plan's 
rights  under  the  Lease. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-«881.  (This  is  not 
a  toll-free  number.) 

General  Infonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
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disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act- 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the  ' 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC.  this  30th  day  of 
November,  1994. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  94-29833  Filed  12-2-94:  8:45  am] 
BILLING  COOC  4S10-2«-^ 


[Prohibited  Transaction  Exemption  94-82; 
EMmption  Application  No.  D-9257,  et  al.] 

Grant  of  Individual  Exemptions; 
Marshall  &  llsley  Trust  Company  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 


Labor  (the  Department)  from  certain  of 
the  prohib  ted  transaction  restrictions  of 
the  Emplo  ree  Retirement  Income 
Security  A  :rt  of  1974  (the  Act)  and/or 
the  Interna  1  Revenue  Code  of  1986  (the 
Code). 

Notices  vere  published  in  the  Federal 
Register  oi  the  pendency  before  the 
Departmet  t  of  proposals  to  grant  such 
exemption  s.  The  notices  set  forth  a 
summary  ( f  facts  and  representations 
contained  n  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  comaete  statement  of  the  facts  and 
representa  ions.  The  applications  have 
been  avail  ible  for  public  inspection  at 
the  Depart  nent  in  Washington,  D.C.  The 
notices  als  3  invited  interested  persons 
to  submit  I  :omments  on  the  requested 
exemptioi  s  to  the  Department.  In 
addition  t  e  notices  stated  that  any 
interested  person  might  subnrat  a 
written  re*  uest  that  a  public  hearing  be 
held  (whe  e  appropriate).  The 
applicants  have  represented  that  they 
have  com  lied  with  the  requirements  of 
the  notific  jtion  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherv\'ise  stated,  were 
received  h  /  the  Department. 

The  not  ces  of  proposed  exemption 
were  issu«  d  and  the  exemptions  are 
being  gran  ;ed  solely  by  the  Department 
because,  e  fective  December  31, 1978, 
section  Ifl  I  of  Reorganization  Plan  No. 
4  of  1978  43  FR  47713,  October  17, 
1978)  tran  sferred  the  authority  of  the 
Secretary  )f  the  Treasiuy  to  issue 
exemptioi  s  of  the  type  proposed  to  the 
Secretary  )f  Labor. 

Statutory  bindings 

In  accoi  lance  with  section  408(a)  of 
the  Act  an  i/or  section  4975(c)(2)  of  the 
Code  and  he  procedures  set  forth  in  29 
CFR  Part  :  570,  Subpart  B  (55  FR  32836, 
32847,  Al]  ?ust  10, 1990)  and  based  upon 
the  entire  "ecord,  the  Department  makes 
the  follow  ng  findings: 

(a)  The  exemptions  are 
administri  lively  feasible; 

(b)  The;  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiar  es;  and 

(c)  Thej  are  protective  of  the  rights  of 
the  partic  pants  and  beneficiaries  of  the 
plans. 

Marshall  k  Ilsley  Trust  Company 
Located  ia  Milwaukee,  Wisconsin 

[Prohibitec  Transaction  Exemption  94-82; 
Appiicatio  i  No.  D-9257] 

Section  I-  -Exemption  for  In-Kind 
Transfer  t  f  OF  Assets 

The  res  rictions  of  section  406(a)  and 
406(b)  of  le  Act  and  the  sanctions 
resulting  rom  the  application  of  section 


4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (F)  of  the  Code, 
shall  not  apply,  as  of  November  20, 
1992,  to  the  in-kind  transfer  of  assets  of 
plans  for  which  Marshall  &  Ilsley  Trust 
Company  or  an  affiliate  (collectively. 
M&I)  serves  as  a  fiduciary  (the  Client 
Plans),  other  than  plans  established  and 
maintained  by  M&I,  that  are  held  in 
certain  coUecnve  investment  funds 
maintained  by  M&I  (the  CIFs),  in 
exchange  for  s  tares  of  the  Marshall 
Funds,  Inc.  (tl  s  Funds),  an  open-end 
investment  co  npany  registered  under 
the  Investmen  Company  Act  of  1940 
(the  1940  Act),  for  which  M&I  acts  as 
investment  adviser,  custodian,  and/or 
shareholder  servicing  agent,  in 
connection  with  the  termination  of  such 
CIFs.  provided  that  the  following 
conditions  and  the  general  conditions  of 
Section  III  below  are  met: 

(a)  No  sales  commissions  or  other  fees 
are  paid  by  the  Client  Plans  in 
connection  with  the  purchase  of  Fund 
shares  through  the  in-kind  transfer  of 
CIF  assets  and  no  redemption  fees  are 
paid  in  connection  with  the  sale  of  such 
shares  by  the  Client  Plans  to  the  Funds. 

(b)  Each  Client  Plan  receives  shares  of 
a  Fund  which  have  a  total  net  asset 
value  that  is  equal  to  the  value  of  the 
Client  Plan's  pro  rata  share  of  the  assets 
of  the  CIF  on  the  date  of  the  transfer, 
based  on  the  current  market  value  of  the 
CIF's  assets,  as  determined  in  a  single 
valuation  performed  in  the  same 
manner  at  the  close  of  the  same  business 
day,  using  independent  sources  in 
accordance  with  Rule  17a-7(b)  of  the 
Securities  and  Exchange  Commission 
under  the  1940  Act  and  the  procedures 
established  by  the  Funds  pursuant  to 
Rule  17a-7  for  the  valuation  of  such 
assets.  Such  procedures  must  require 
that  all  securities  for  which  a  current 
market  price  cannot  be  obtained  by 
reference  to  the  last  sale  price  for 
transactions  reported  on  a  recognized 
securities  exchange  or  NASDAQ  be 
valued  based  on  an  average  of  the 
highest  current  independent  bid  and 
lowest  current  independent  offer,  as  of 
the  close  of  business  on  the  Friday 
preceding  the  weekend  of  the  CIF 
transfers,  determined  on  the  basis  of 
reasonable  inquiry  from  at  least  three 
sources  that  are  broker-dealers  or 
pricing  services  independent  of  M&I. 

(c)  A  second  fiduciary  who  is 
independent  of  and  unrelated  to  M&I 
(the  Second  Fiduciary)^ receives  advance 
written  notice  of  thiTin-kind  transfer  of 
assets  of  the  CIF^nd  full  vn-itten 
disclosure  of  information  concerning 
the  Funds  (including  a  current 
prospectus  for  each  of  the  Funds  and  a 
statement  describing  the  fee  structure) 
and,  on  the  basis  of  such  information, 
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authorizes  in  writing  the  in-kind 
transfer  of  the  Client  Plan's  CIF  assets  to 
a  corresponding  Fund  in  exchange  for 
shares  of  the  Fund. 

(d)  For  all  subsequent  transfers  of  CIF 
assets  to  a  Fund  following  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register,  M&l  sends  by 
regular  mail  to  each  affected  Client  Plan 
"  a  written  confirmation,  not  later  than  30 
days  after  completion  of  the  transaction, 
containing  the  following  information: 

(1)  The  identity  of  each  security  that 
was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4); 

(2)  The  price  of  each  such  security 
involved  in  the  transaction;  and 

(3)  The  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  securities. 

(e)  For  all  subsequent  transfers  of  CIF 
assets  to  a  Fund  following  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register,  M&I  sends  by 
regular  mail  to  the  Second  Fiduciary'no 
later  than  90  days  after  completion  of 
each  transfer  a  written  confirmation  that 
contains  the  following  information: 

(1)  The  number  of  GIF  units  held  by 
the  Client  Plan  immediately  before  the 
transfer,  the  related  per  unit  value,  and 
the  total  dollar  amount  of  such  CIF 
units;  and 

(2)  The  number  of  shares  in  the  Funds 
that  are  held  by  the  Client  Plan 
following  the  transfer,  the  related  per 
share  net  asset  value,  and  the  total 
dollar  amoimt  of  such  shares. 

(f)  The  conditions  set  forth  in 
paragraphs  (e).  (f)  and  (1)  of  Section  n 
below  are  satisfied. 

Section  II— Exemption  for  Receipt  of 
Fees 

The  restrictions  of  sections  406(a)  and 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply  as  of  November  20. 
1992.  to:  (1)  the  receipt  of  fees  by  M&I 
from  the  Funds  for  acting  as  an 
investment  adviser  to  the  Funds  in 
connection  with  the  investment  by  the 
Client  Plans  in  shares  of  the  Funds;  and 
(2)  the  receipt  and  proposed  retention  of 
fees  by  M&I  fi^m  the  Funds  for  acting 
as  custodian  and  shareholder  ser\'icing 
agent  to  the  Funds  as  well  as  for  any 
other  services  to  the  Funds  which  are 
not  investment  advisory  services  (i.e. 
"secondary  services")  in  connection 
with  the  investment  by  the  Client  Plans 
in  shares  of  the  Funds,  provided  that  the 
following  conditions  and  the  general 
conditions  of  Section  III  are  met: 

(a)  No  sales  commissions  are  paid  by 
the  Client  Plans  in  connection  with  the 
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piuchase  or  sale  of  shares  of  the  Funds 
and  no  redemption  fees  are  paid  in 
connection  with  the  sale  of  shares  by 
the  Client  Plans  to  the  Funds. 

(b)  The  price  paid  or  received  by  a 
Client  Plan  for  shares  in  a  Fund  is  the 
net  asset  value  per  share  at  the  time  of 
the  transaction,  as  defined  in  Section 
IV(e),  and  is  the  same  price  which 
would  have  been  paid  or  received  for 
the  shares  by  any  other  investor  at  that 
time. 

(c)  Neither  M&I  nor  an  affiliate. 
including  any  officer  or  director  of  M&I. 
purchases  or  sells  shares  of  the  Funds 
from  or  to  any  Client  Plan. 

(d)  Each  Client  Plan  receives  a  credit, 
either  through  cash  or  the  purchase  of 
additional  shares  of  the  Funds  pursuant 
to  an  annual  election  made  by  the  Client 
Plan,  of  such  Plan's  proportionate  share 
of  all  fees  charged  to  the  Funds  by  M&I 
for  investment  advisory  services, 
including  any  investment  advisory  fees 
paid  by  M&I  to  third  party  sub-advisers, 
within  no  more  than  one  business  day 
of  the  receipt  of  such  fees  by  M&I. 

(e)  The  combined  total  of  all  fees 
received  by  M&I  for  the  provision  of 
services  to  a  Client  Plan,  and  in 
connection  with  the  provision  of 
services  to  the  Funds  in  which  the 
Client  Plan  may  invest,  are  not  in  excess 
of  "reasonable  compensation"  within 
the  meaning  of  section  408(b)(2)  of  the 
Act. 

(f)  M&I  does  not  receive  any  fees 
payable  pursuant  to  Rule  12b-l  under 
the  1940  Act  in  connection  with  the 
transactions. 

(g)  The  Client  Plans  are  not  employee 
benefit  plans  sponsored  or  maintained 
by  M&I. 

(h)  The  Second  Fiduciary  receives  full 
and  detailed  written  disclosure  of 
information  concerning  the  Funds 
(including  a  current  prospectus  for  each 
of  the  Funds  and  statement  describing 
the  fee  structure)  in  advance  of  any 
investment  by  the  Client  Plan  in  a  Fund. 

(i)  On  the  basis  of  the  information 
described  above  in  paragraph  (h),  the 
Second  Fiduciary  authorizes  in  writing 
the  investment  of  assets  of  the  Client 
Plan  in  each  particular  Fund,  the  fees  to 
be  paid  by  such  Funds  to  M&I.  and.  if 
applicable,  the  purchase  of  additional 
shares  of  a  Fund  by  the  Client  Plan  with 
the  fees  credited  to  the  Client  Plan  bv 
M&I. 

(j)  All  authorizations  made  by  a 
Second  Fiduciary  regarding  investments 
in  a  Fund  and  the  fees  paid  to  M&I  are 
subject  to  an  annual  reauthorization 
wherein  any  such  prior  authorization 
referred  to  in  paragraph  (i)  shall  be 
terminable  at  will  by  the  Ghent  Plan, 
without  penalty  to  the  Client  Plan,  upon 
receipt  by  M&I  of  written  notice  of 


termination.  A  form  expressly  providing 
an  election  to  terminate  the 
authorization  described  in  paragraph  (i) 
above  (the  Termination  Form)  with 
instructions  on  the  use  of  the  form  must 
be  supplied  to  the  Second  Fiduciary  no 
less  than  annually.  The  instructions  for 
the  TerminaUon  Form  must  include  the 
following  information: 

/llTbe  authorization  is  terminable  at 
will  by  the  Client  Plan,  without  penalty 
to  the  Client  Plan,  upon  receipt  by  M&I 
of  written  notice  from  the  Second 
Fiduciary:  and 

(2)  Failure  to  return  the  Termination 
Form  will  result  in  continued 
authorization  of  M&I  to  engage  in  the 
transactions  described  in  paragraph  (i) 
on  behalf  of  the  Client  Plan. 

(k)  The  Second  Fiduciary  of  eadi 
Client  Plan  invested  in  a  particular 
Fund  receives  full  written  disclosure,  in 
a  statement  separate  fix)m  the  Fund 
prospectus,  of  any  proposed  increases  in 
the  rates  of  fees  charged  by  M&I  to  the 
Funds  for  secondary  services  (as  defined 
in  SecUon  IV{h)  below)  at  least  30  days 
pnor  to  the  effective  date  of  such 
increase,  accompanied  by  a  copy  of  the 
Termination  Form,  and  receives  full 
written  disclosure  in  a  Fund  prospectus 
or  otherwise  of  any  increases  in  the 
rates  of  fees  chained  by  M&I  to  the 
Funds  for  investment  advisory  services 
even  though  such  fees  will  be  credited 
as  required  by  paragraph  (d)  above. 

(1)  In  the  event  that  M&I  provides  an 
additional  secondary  service  to  a  Fund 
for  which  a  fee  is  charged  or  there  is  an 
increase  in  the  amount  of  fees  paid  by 
the  Funds  to  M&I  for  any  secondary  ' 
services  resulting  fit)m  a  decrease  in  the 
number  or  kind  of  services  performed 
by  M&I  for  such  fees  in  connection  with 
a  previously  authorized  secondary 
service.  M&I  will,  at  least  thirty  days  in 
advance  of  the  implementation  of  such 
additional  service  or  fee  increase, 
provide  written  notice  to  the  Second 
Fiduciary  explaining  the  nature  and  the 
amount  of  the  additional  service  for 
which  a  fee  will  be  charged  or  the 
nature  and  amount  of  the  increase  in 
fees  of  the  affected  Fund.  Such  notice 
shall  be  accompanied  by  the 
Termination  Foiro.  as  defined  in  Section 
IV(i)  below. 

(m)  On  an  annual  basis.  M&I  provides 
the  Second  Fiduciary  of  a  Client  Plan 
investing  in  the  Funds  with: 

(1)  A  copy  of  the  current  prospects 
for  the  Funds  and,  upon  such 
fiduciary's  request,  a  copy  of  the 
Statement  of  Additional  Information  for 
such  Funds  which  contains  a 
description  of  all  fees  paid  by  the  Funds 
to  M&I: 

(2)  A  copy  of  the  annual  financial 
disclosure  report  prepared  by  M&I 
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which  includes  information  about  the 
Fund  portfolios  as  well  as  audit  findings 
of  an  independent  auditor  within  60 
days  of  the  preparation  of  the  report; 
and 

(3)  Oral  or  written  responses  to 
inquiries  of  the  Second  Fiduciary  as 
they  arise. 

(n)  AH  dealings  between  the  Client 
Plans  and  the  Funds  are  on  a  basis  no 
less  favorable  to  the  Client  Plans  than 
dealings  with  other  shareholders  of  the 
Funds. 

Section  III — Generail  Conditions 

(a)  M&I  maintains  for  a  period  of  six 
years  the  recocds  necessary  to  enable  the 
persons  described  below  in  paragraph 
(b)  to  determine  whether  the  conditions 
of  this  exemption  have  been  met,  except 
that  (1)  a  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
M&I.  the  records  are  lost  or  destroyed 
prior  to  the  end  of  the  six^iear  period, 
and  (2)  no  party  in  interest  other  than 
M&I  shall  be  subject  to  the  civil  penalty 
that  may  be  assessed  under  section 
502(i)  of  the  Act  or  to  the  taxes  imposed 
by  section  4975(a)  and  (b)  of  the  Code 
if  the  records  are  not  maintained  or  are 
not  available  for  examination  as 
required  by  paragraph  (b)  below. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  and  notwithstanding  any 
provisions  of  section  504(a)(2)  and  (b)  of 
the  Act,  the  records  referred  to  in 
paragraph  (a)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normd  business 
hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(ii)  Any  fiduciary  of  the  Client  Plans 
who  has  authority  to  acquire  or  di.spose 
of  shares  of  the  Funds  owned  by  the 
Client  Plans,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary,  and 

(iii)  Any  participant  or  beneficiary  of 
the  Client  Plans  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (b)(1)  (ii)  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
M&I,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  IV— Definitions 

For  purposes  of  this  exemption: 

(a)  The  term  'MAI"  means  the 
Marshall  &  Ilsley  Trust  Company  and 
any  afRliate  thereof  as  defined  below  in 
paragraph  (b)  of  this  sectiim. 

(b)  An  "affiliate"  of  a  person  includes: 
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U)  An;  r  person  directly  or  indirectly 
through  I  )ne  or  more  intermediaries, 
controllt  ig,  controlled  by.  or  under 
common  control  with  the  person; 

(2)  An; '  officer,  director,  employee, 
relative.  >r  partner  In  any  such  person; 
and 

(3)  An; '  corporation  or  partnership  of 
which  su  ch  person  is  an  ofBcer, 
director,  lartner.  or  employee. 

(c)  Th«  term  "control    means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  <  if  a  person  other  than  an 
individu  tl. 

(d)  Th«  term  "Fund"  or  "Funds"  shall 
include  t  le  Marshall  Funds,  Inc.,  or  any 
other  div  irsified  open-end  investment 
company  or  companies  registered  under 
the  1940  Act  for  which  M&I  serves  as  an 
investmfl  it  adviser  and  may  also  serve 
as  a  cust(  idian,  shareholder  servicing 
agent,  tra  nsfer  agent  or  provide  some 
other  "sa  :ondary  service"  (as  defined 
below  in  paragraph  (h)  of  this  Section) 
which  he  s  been  approved  by  such 
Funds. 

(e)  The  term  "net  asset  value"  means 
the  amou  nt  for  purposes  of  pricing  all 
purchase  i  and  sales  calculated  by 
dividing  iie  value  of  all  securities, 
determin  3d  by  a  method  as  set  forth  in 
the  Fund  s  prospec;tus  and  statement  of 
addition)  1  information,  and  other  assets 
belongin  ;  to  the  Fund  or  portfolio  of  the 
Fund,  le!  ;  the  liabilities  charged  to  each 
such  por  folio  or  Fund,  by  the  number 
of  outstai  iding  shares. 

(f)  The  term  "relative"  means  a 
"relative  '  as  that  term  is  defined  in 
section  3  15)  of  the  Act  (or  a  "member 
of  the  fan  lily"  as  that  term  is  defined  in 
section  4  >75(e)(6j  of  the  Code),  or  a 
brother,  t  sister,  or  a  spouse  of  a  brother 
or  a  siste  . 

(g)  Thf  term  "Second  Fiduciary- 
means  a  Iduciary  of  a  Client  Plan  who 
is  indepe  ident  of  and  unrelated  to  M&I. 
For  purp  »ses  of  this  exemption,  the 
Second  F  iduciary  will  not  be  deemed  to 
be  indepi  ndent  of  and  unrelated  to  M&I 
if: 

(1)  Sue  1  fiduciary  directly  or 
indiret;tl;  controls,  is  controlled  by,  or 
is  under   ommon  control  with  M&I;    : 

(2)  Sue  1  fiduciary,  or  any  officer, 
director.  )artner,  employee,  or  relative 
of  the  fid  iciary  is  an  officer,  director, 
partner,  (  mployee,  or  affiliate  of  M&I  (or 
is  a  relati  /e  of  such  persons); 

(3)  Sue  1  fiduciary  directly  or 
IndirectI;  receives  any  compensation  or 
other  cot  sideration  for  his  or  her  own 
personal  pccount  in  connection  with 
any  transaction  described  in  this 
exemption. 

If  an  oi  ^r,  directs,  paitner,  affiliate 
or  emploi  ree  of  M&I  (or  relative  of  such 
persons),  is  a  director  of  such  Second 


Fiduciary,  and  if  her  or  she  abstains 
from  participation  in  (i)  the  choice  of 
the  Client  Plan's  investment  adviser,  (ii) 
the  approval  of  any  such  purchase  or 
sale  between  the  Client  Plan  and  the 
Funds,  and  (iii)  the  approval  of  any 
change  in  fees  charged  to  or  paid  by  the 
Client  Plan  in  connection  with  any  of 
the  transactions  described  in  Sections  I 
and  n  above,  then  paragraph  (g)(2)  of 
this  section  shall  not  apply. 

(h)  The  term  "secondary  service" 
means  a  service  other  than  an 
investment  management,  investment 
advisory,  or  similar  service,  which  Is 
provided  by  M&I  to  the  Funds. 
However,  for  purposes  of  this 
exemption,  the  term  "secondary 
service"  will  not  include  any  brokerage 
services  provided  to  the  Funds  by  M&I 
for  the  execution  of  securities 
transactions  engaged  in  by  the  Funds. 

(i)  The  term  "Termination  Form" 
means  the  form  supplied  to  the  Second 
Fiduciary  which  expressly  provides  an 
election  to  the  Second  Fiduciary  to 
terminate  on  behalf  of  a  Client  Plan  the 
authorization  described  in  paragraph  (j) 
of  Section  n.  Such  Termination  Form 
may  be  used  at  will  by  the  Second 
Fiduciary  to  terminate  an  authorization 
without  penalty  to  the  Client  Plan  and 
to  notify  M&I  in  writing  to  effiect  a 
termination  by  selling  the  shares  of  the 
Funds  held  by  the  Client  Plan 
requesting  such  termination  within  one 
business  day  following  receipt  by  M&I 
of  the  form;  provided  that  if,  due  to 
circumstances  beyond  the  control  of 
M&I,  the  sale  cannot  be  executed  within 
one  business  day,  M&I  shall  have  one 
additional  business  day  to  complete 
such  sale. 

EFFECTIVE  DATE:  The  exemption  is 
effective  as  of  November  20, 1992. 

For  a  more  complete  statement  of  the 
facts  end  represeutations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refier  to  the  notice  of 
proposed  exemption  published  on 
August  17, 1994,  at  59  FR  42300. 

Notice  to  Interested  Persons:  The 
applicant  represents  that  it  was  unable 
to  notify  interested  persons  within  the 
time  period  specified  in  the  Federal 
Register  notice  published  on  August  17, 
1994.  The  applicant  states  that 
interested  persons  were  notified,  in  the 
manner  agreed  upon  between  the 
applicant  and  the  Department,  by 
September  16. 1994.  Interested  persoiw 
were  advised  that  they  had  until 
October  17, 1994  to  comment  on  the 
proposed  exemption. 

Written  Comments  and  Modifications: 
The  apphcant  submitted  the  following 
comments  and  requests  for 
modifications  regarding  the  notice  of 
proposed  exemption  (the  Proposal). 


In  response  to  a  question  raised  by  the 
Department  regarding  the  reference  in 
Section  1(b)  of  the  Proposal,  describing 
the  valuation  method  to  be  used  for  the 
in-kind  transfer  of  CIF  assets,  to  "*  *  * 
procedures  established  by  the  Funds  for 
the  valuation  of  such  assets",  the 
applicant  states  that  such  "procedures" 
are  adopted  by  the  board  of  directors  of 
the  Funds  to  provide  for  compliance 
with  Securities  and  Exchange 
Commission  (SEC)  Rule  17a-7  for 
transactions  effected  under  that  Rule. 
The  applicant  represents  that  it  does  not 
intend  for  the  reference  to  these 
"procedures"  to  refer  to  any  non-Rule 
17a-7  valuation  procedures  for  the 
Funds. 

Therefore,  in  response  to  this 
comment,  the  Department  has  amended 
Section  1(b)  of  the  Proposal  by  changing 
the  clause  to  read  as  follows  (the  new 
language  being  underlined): 

"•  *  •  and  the  procedures  established  by 
the  Funds  pursuant  to  Rule  1 7a-7  for  the 
valuation  of  such  assets." 

The  applicant  states  hirther  that  the 
valuation  procedures  used  by  a  mutual 
fond  for  determining  the  net  asset  value 
of  its  shares  may  differ  slightly  from  the 
valuation  procedures  used  for  Rule  17a- 
7  transactions.  For  example,  the 
applicant  notes  that  although  the  rules 
and  procedures  for  determining  net 
asset  value  parallel  the  valuation  rules 
of  Rule  17a-7(b)  for  securities  for  which 
market  quotations  are  readily  available, 
the  net  asset  value  rules  permit  the 
amortized  cost  method  to  be  used  for 
valuing  certain  types  of  securities,  such 
as  short-term  fixed-income  securities, 
and  permit  the  use  of  one,  rather  than 
three,  independent  brokers  or  pricing 
services  to  value  securities  which  are 
not  exchanged-traded. 

However,  the  applicant  represents 
that  the  net  asset  value  determinations 
by  the  Fimds  are  made  on  an  objective 
and  consistent  basis,  in  accordance  with 
the  applicable  SEC  rules  and  internal 
procedures  established  by  the  board  of 
directors  of  the  Funds  (the  Board).  The 
applicant  states  that  all  the  members  of 
the  Board  are  independent  of  M&I,  the 
investment  adviser  of  the  Funds.  The 
procedures  established  by  the  Board  are 
described  in  the  Statement  of 
Additional  Information  issued  to  Fund 
investors.  These  procedures  include  the 
time  of  day  at  which  net  asset  value  will 
be  determined  and  the  specific 
independent  pricing  services  that  will 
be  used  by  the  Funds. 

Accordingly,  the  Department  has 
determined  that  no  forther 
modifications  to  Section  1(b)  of  the 
Proposal  are  necessary. 


In  response  to  a  question  raised  by  the 
Department  regarding  the  utilization  of 
sub-advisers,  the  applicant  states  that 
M&I  currently  uses  a  third  party  sub- 
adviser  for  one  of  the  Funds  but 
otherwise  is  the  sole  investment«dviser 
to  the  Funds'  existing  portfolios  and 
presently  contemplates  no  change  with 
respect  to  such  existing  portfolios.  M&I 
states  that  in  the  event  that  other, 
particularly  more  specialized,  portfolios 
are  started,  third  party  sub-advisers  may 
be  utilized  to  enhance  the  investment 
alternatives  and  the  investment  advisory 
services  available  to  the  Funds  forsuch 
portfolios.  M&I  represents  that  each 
Client  Plan's  credit  of  all  investment 
advisory-  fees  charged  by  M&I  to  the 
Funds  will  include  any  investment 
advisory  fees  paid  by  M&I  to  third  party 
sub-advisers. 

In  response  to  the  applicant's 
comment,  the  Department  has  amended 
Section  11(d)  of  the  Proposal  as  follows 
(new  language  being  underlined): 

■■•  •  •  Each  Client  Plan  receives  a  credit, 
either  through  cash  or  the  purchase  of 
additional  shares  of  the  Funds  pursuant  to  an 
annual  election  made  by  the  Client  Plan,  of 
such  Plan's  proportionate  share  of  all  fees 
charged  to  the  Funds  by  M&l  for  investment 
advisory  services,  including  any  investment 
advisory  fees  paid  by  MSrl  to  third  parly  sub- 
aidvisers,  within  no  more  than  one  business 
day  of  the  receipt  of  such  fees  by  M&I." 

In  response  to  a  forther  question 
raised  by  the  Department  regarding 
changes  in  fees  received  by  M&I  for 
secondary  services,  the  applicant  has 
agreed  to  add  a  new  condition  to 
Section  II  of  the  Proposal  which 
requires  prior  disclosure  of  the  addition 
of  a  secondary  service  for  which  a  fee 
is  charged  or  an  increase  in  fees  as  a 
result  of  a  decrease  in  the  number  or 
kind  of  services  performed  for  an 
existing  secondary  service  fee.  This 
condition,  as  discussed  in  paragraph  (1) 
of  Section  II.  requires  M&I  to  provide 
written  notice  to  the  Second  Fiduciary, 
at  least  thirty  days  in  advance  of  the 
implementation  of  such  additional 
service  or  fee  increase,  explaining  the 
nature  and  the  amount  of  the  additional 
service  for  which  a  fee  will  be  charged 
or  the  nature  and  amount  of  the  increase 
in  fees  of  the  affected  Fund.  Such  notice 
must  be  accompanied  by  a  Termination 
Form. 

With  respect  to  purchases  and  sales  of 
Fund  shares.  Section  11(c)  of  the 
Proposal  states  that  neither  M&I  nor  an 
affiliate,  including  any  officer  or 
director  of  M&I,  may  purchase  or  sell 
shares  of  the  Funds  from  or  to  any 
Client  Plan.  The  applicant  states  that 
while  purchases  or  redemptions  of  Fund 
shares  by  the  Client  Plans  are  made  with 
the  Funds'  distributor,  which  is 


inde^ndent  of  M&l,  purclfese  and 
redemption  orders  may  be  placed 
through  the  Client  Plan's  account 
representative  at  M&I.  The  applicant 
requests  that  the  Department  clarify  that 
the  language  of  Section  11(c)  of  the 
Proposal  does  not  affect  the  ability  of 
Client  Plans  to  place  orders  through 
M&l  personnel.  ^ 

In  response  to  the  applicant's 
comment,  the  Department  notes  that 
Section  n(c)  was  not  intended  to  limit 
the  ability  of  Client  Plans  to  deal  with 
M&I  account  representatives  on  Fund 
matters  and  is  not  meant  to  prohibit 
purchases  or  sales  of  Fund  shares  that 
are  placed  through  M&I  personnel  when 
such  personnel  are  acting  as  agents  for 
the  Client  Plans. 

Witii  respect  to  12b-l  fees.  Section 
11(f)  of  the  Proposal  provides  that  M&I 
may  not  receive  any  fees  payable 
pursuant  to  Rule  12b-l  under  the  1940 
Act.  The  applicant  states  that  this 
condition  is  consistent  with  the 
representations  made  by  M&I.  However, 
the  apphcant  notes  that  Paragraphs  3 
and  4  of  the  Summary  of  Facts  and 
Representations  in  the  Proposal  (the 
Summary)  overstate  the  representations 
made  by  M&I  with  regard  to  12b-l  fees 
and  require  minor  clarification. 

Paragraph  3  indicates  that  the  Client 
Plans  will  invest  only  in  "Trust  Shares" 
of  the  Funds.  The  apphcant  states  that 
at  Uie  current  time  only  the  Marshall 
Money  Market  Fund  has  established  a 
category  of  "Trust  Shares",  as 
distinguished  from  "Investment  Shares" 
that  are  charged  with  12b-l  fees.  The 
applicant  notes  that  the  remaining 
Funds,  while  capable  of  establishing 
12b-l  plans,  have  not  done  so,  and 
currently  use  only  a  single  class  of 
shares.  The  applicant  represents  that  if 
any  of  these  Funds  does  establish  a  12b- 
1  plan,  it  will  create  a  separate  class  of 
shares  analogous  to  the  Marshall  Money 
Market  Funds'  "Trust  Shares"  that  will 
not  be  charged  12b-l  fees,  and 
investments  by  Client  Plans  will  be 
limited  to  the  class  of  shares  not  subject 
to  12b-l  fees. 

In  Paragraph  4  of  the  Summary,  the 
third  sentence  reads,  "*  *  *  In 
addition,  M&I  does  not  and  will  not 
receive  fees  payable  pursuant  to  Rule 
12b-l  in  connection  with  transactions 
involving  any  shares  of  the  Funds."  The 
applicant  states  that  this  statement 
should  be  clarified  to  limit  it  to 
transactions  destribed  under  the 
exemption,  because  M&I  may  receive 
12b-l  fees  in  connection  with 
transactions  outside  the  exemption 
involving  separate  classes  of  Fund 
shares.  The  Department  notes  the 
applicant's  clarification. 
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With  respect  to  the  authorization  of 
credits  in  the  fonn  of  Fund  shares,  the 
applicant  states  that  the  Second 
Fiduciary's  authorization  of  the  fee 
credits  may  not  necessarily  include  an 
authorization  to  purchase  additional 
shares  with  the  audited  fees.  Therefore, 
Section  0(1)  of  the  Proposal  should 
include  the  phrase  "if  applicable  "  as 
part  of  the  clause"*  *  *  and  the 
purchase  of  additional  shares  of  a  Fund 
by  the  Qient  Plan  with  the  fees  credited 
to  the  Client  Plan  by  M&I".  The 
Department  has  amended  Section  Il(i)  to 
ini;lude  this  phrase,  hi  addition. 
Paragraph  8  of  the  Summary  states,  in 
the  inidiile  of  the  Erst  paragraph,  that 
*'•  •  •  Si :ch  authorization  vt;// include 
in  the  future  an  election  for  the  Second 
Fiduciary  to  purchase  additional  shares 
of  the  Fund  with  the  fees  credited  to  the 
Client  Plan  by  M&I."  The  applicant 
states  that  this  should  be  clarified  to 
provide  that  such  authorizations  may. 
rather  than  will,  be  included  in  the 
future.  The  Department  also  notes  this 
additional  clariRcation. 

With  respect  to  the  use  of  broker 
quotations  and  pricing  services  for 
valuing  the  securities  transferred  to  a 
Fund,  the  applicant  states  that  the 
reference  in  Section  1(b)  of  the  Proposal 
to  the  use  of  "•  •  *  at  least  three 
sources  that  are  broker-dealers  or 
pricing  servi«:»s  independent  of  M&l 
*   •   *"  for  securities  described  under 
Rule  17a-7|bK4j  is  consistent  with 
M&I's  representations.  However,  the 
applicant  notes  that  the  third  pningraph 
of  Paragraph  6  of  the  Summary  indicates 
that  unlisted  securities  were  valued 
based  on  quotations  obtained  from  three 
brokers  independent  of  M.%1,  without 
referring  to  the  u.se  of  a  fourth  quotation 
in  the  event  of  an  aberration  in  the  three 
quotations  obtained  or  the  use  in  some 
cases  of  independent  pricing  ser\ices  in 
place  of  brokers.  The  applicant  requests 
that  this  nutter  be  clarified  for  the 
recoi-d.  In  this  regard,  the  Department 
nolfts  the  applicant's  clarification 
regarding  M^'s  use  of  broker  quotations 
and  pricing  services  for  valuing  unli.st<id 
securities  involved  in  the  in-kind 
transfers  to  the  Fund.^  and  also  noti^ 
that  sut.h  procedures  were  consistent 
with  Section  1(h)  of  the  Proposal. 

With  respect  to  the  frequency  of 
reports  made  to  the  Qierit  Plans  on 
Fund  transactions,  theappli'.ant  states 
that  Paragraph  8  of  the  Summary  should 
be  clarified  to  state  that  such  reports  are 
provided  to  Second  Fiduciaries  monthly 
or  quarterly,  rather  than  just  monthly. 
The  Department  also  notes  this 
clarification.  In  addition,  the 
Department  has  added  as  a  condition  of 
the  exemption  (see  Section  IHnn)  above) 
a  requirement  that  M&l  provide  the 


Second  Fi  juciaries  of  Client  Plans 
investing  n  the  Funds  the  following: 

(1)  A  CO  >y  of  the  current  prospectus 
for  the  Fu  ids  and.  upon  suiJi 
fiduciary 'i  i  request,  a  copy  of  the 
Statemeat  of  Additional  biformation  for 
such  Fun<  s  which  contains  a 
descriptia  i  of  all  fees  paid  by  the  Funds 
to  M&I; 

(2)  A  CO  )y  of  the  annual  financial 
disclosure  report  prepared  by  M&I 
which  inc  udes  information  about  the 
Fund  port  olios  as  well  as  audit  findings 
of  an  inde  >endent  auditor  within  60 
days  of  thi   preparation  of  the  report; 
and 

(.3)  Oral  or  written  responses  to 
inquiries  (  f  the  Second  Ficiui  iarj-  as 
they  arise, 

Accordi  igly,  after  consideration  of 
the  entire  -ecord,  the  Department  has 
determine  i  to  grant  the  exemption  as 
modified. 

FOR  FURT>4r  information  CONTACT:  Mr. 
E.  F.  Willihms  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  lumber.) 

Xerox  Coi  [xiratioD  Profit  Sharing  and  - 
Savings  P  an;  Xerox  Corporation 
Retiremex  t  Income  Guarantae  Plan; 
Profit  Sha  ring  Plan  ot  Xerox 
Corporate  in  and  the  Xerographic 
Division,  A.CT.W.U,  AFL-QO;  and  the 
Retiremei|t  Income  Guarantee  Plan  of 
Xerox  Coitooration  and  the  Xerographic 
Division. ,  k.CT.W.U.  AFL-OO 
(collective  ly,  the  Plans)  Located  in 
Stamford,  Connecticut;  Exemption 

IProhibitod  Transaction  Exemption  94-8.3; 
Exemption  \ppli(:ation  Nos.  I>-9778  through 
D-9781) 

The  rest  rictions  of  sections  406(a). 
406  (b)n)  md  (b)(2)  of  the  Act  and  the 
sanctions  esulting  from  the  application 
of  section  1975  of  the  Code,  by  reason 
of  .section  t975(c)(l)  (A)  through  (E)  of 
the  Code,  ihall  not  apply  to  the 
guaran!e«  (the  Guarantees)  by  the 
Xerox  Cor  jorafion,  the  sponsor  of  the 
Plans,  of  a  nounts  payable  to  the  Plans 
by  the  Aui  ora  National  Life  Assurance 
Company  with  respect  to  five  group 
annuity  c(  nnracts  (the  GACs)  originally 
issued  by  executive  Life  Insurance 
Company  >f  California  (Executive  Life); 
provided  I  lat  the  following  conditions 
are  satisfi<  d: 

(A)  AM  I  jrms  and  cionditions  of  such 
transaclioi  is  are  no  less  favorable  to  the 
Plans  than  those  which  the  Plans  could 
obtain  in  j  rm's-length  transaciions  with 
unrelated  larties; 

(B)  The  Guarantees  are  made  solely 
with  resp*  ut  to  the  amounts  which  are 
due  the  PI  ins,  but  unpaid,  with  respet:t 
to  the  GACs;  and 

(C)  The  ^ttlement  Agreement 
descrilied  Urithin  the  Summary  of  Facts 


and  Representations,  in  the  notice  of 
proposed  exemption,  is  approved  by  the 
U.S.  District  Court,  District  of 
Connecticut. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  30, 1994  at  59  FR  5001 1 . 

Written  Comments:  The  Department 
received  16  written  comments  and  no 
requests  for  a  hearing.  Two  of  the 
comments  requested  additional 
information,  whiiJi  was  provided  by 
telephone  by  a  representative  of  the 
Department.  Twelve  of  the  comments 
did  not  address  substantively  the 
transactions  addressed  by  the  proposed 
exemption.  The  remaining  two 
comments  addressed  sub^antive  issues 
relating  to  the  proposed  exemption: 

1.  One  comment  raised  issues  which 
are  summarized  as  follows:  (a)  The 
Plans  continue  to  lose  earning 
opportunities  on  the  assets  invested  in 
the  GACs  until  1999;  (b)  The  Plans' 
participants  have  incurred 
administrative  and  litigation  expenses 
related  to  the  proposed  transaction;  (c) 
The  Employer's  profitability  is  affet:ted 
by  the  subject  lran.sactions;  (d)  The 
proposed  transaction  represents  an 
estimated  loss  of  15  percent  of  the 
Plans'  principal  investment  in  the 
GACs;  and  (e)  The  PJans  will  have 
earned  no  income  on  their  investments 
in  the  GACs. 

In  a  written  response,  the  Xerox 
Corporation  (the  Applicant)  notes  thai 
the  comment  raises  questions,  and 
appears  to  constitute  an  objection,  with 
respect  to  the  Applicant's  entire  two- 
part  remedy  proposed  for  the  problems 
resulting  from  the  consen'atorehip  of 
Executive  Life.  This  two-part  remedy 
consists  of  (1)  an  up-front  cash  paymt^at. 
and  (2)  the  proposed  Guarantees 
pursuant  to  the  Settlement  Agreement. 
The  Applicant  emphasiz/es  that  the 
proposed  exemption  relates  solely  to  the 
proposed  Guarantees,  and  not  to  the 
entire  two-part  remedy.  Since  the 
comment  addresses  the  entire  remedy  oi, 
a  whole,  the  Applicant  maintains  that 
the  comment  is  not  relevant  to  the 
proposed  exemption,  which  involves 
only  the  Guarantees.  The  Applicant 
states  that  prior  to  the  Settlement 
Agreement's  approval  by  the  Federal 
District  Court  for  the  District  of 
Connecticut  (the  Court),  affected  Plan 
participants  were  duly  notified  and 
afforded  ample  opportut)ity  to  comment 
on  the  proposed  Settlement  Agreement. 
In  re-sponse  to  approximately  32,000   • 
notices  mailed  to  affected  Plan 
participants  publicizing  the  settlement's 
terms,  in  addition  to  newspaper  reports. 
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the  Applicant  states  that  only  three 
objections  were  received.  The  Applicant 
represents  that  in  its  hearing  on 
September  8, 1994.  the  Court 
determined  that  the  Settlement 
Agreement  was  "fair,  reasonable  and 
adequate".  In  conclusion,  the  Applicant 
states  that  the  comment  is  neither 
timely,  nor  relevant  to  the  exemption 
request,  nor  in  keeping  with  the 
judgment  of  the  Court  which  has 
considered  this  matter. 

In  specific  response  to  the  comment's 
point  relating  to  litigation  expenses,  the 
AppUcant  states  that  fiees  and 
administrative  costs  with  respect  to  the 
lawsuit  resulting  in  the  Settlement 
Agreement  will  be  paid  out  of  funds 
transferred  by  the  AppUcant  to  an 
escrow  account.  In  specific  response  to 
the  comment's  point  relating  to  loss  of 
principal,  the  Applicant  states  that  the 
comment  is  wrong  factually:  The 
Applicant  represents  that  the  proposed 
two-part  remedy  will  protect  100 
percent  of  the  face  value  of  the  GACs  as 
of  April  1,1991,  consisting  of  all 
principal  investments  plus  interest 
accrued  at  the  rates  guaranteed  by  the 
GACs,  less  previous  withdrawals. 

2.  The  other  comment  objected  to  the 
proposed  transaction  because  of  the 
commenter's  opinion  that  it  would 
wrongfully  permit  Xerox  Corporation  to 
reinstate  the  principal  investments  in 
the  GACs  by  1999  while  depriving  the 
Plans'  participants  of  any  interest  on 
such  funds.  The  commenter  maintained 
that  the  proposed  transaction  rewards 
Xerox  Corporation  for  faulty  investment 
strategy  and  violations  of  its  fiduciary 
duties. 

In  a  written  response  to  this  comment, 
the  Applicant  notes  that,  like  the 
previous  comment,  it  raises  questions 
about  the  AppUcants  entire  two-part 
remedy  as  a  whole,  rather  than  the 
proposed  exemption,  which  relates 
solely  to  the  proposed  Guarantees 
pursuant  to  the  Settlement  Agreement. 
The  Applicant  maintains  that  since  the 
comment  addresses  the  entire  proposed 
remedy,  the  comment  is  not  relevant  to 
the  proposed  exemption.  As  in  response 
to  the  prior  comment,  the  Applicant 
states  that  before  the  Settlement 
Agreement  was  approved  by  the  Court, 
affected  Plan  partici])ants  were  duly 
notified  and  afforded  ample  opportunity 
to  comment  on  the  prop(»ed  Settlement 
Agreement.  The  Applicant  again  notes 
that  in  its  hearing  on  September  8. 1994. 
the  Court  determined  that  the 
Settlement  Agreement  was  "fair, 
reasonable  and  adequate".  The 
Applicant  maintains  in  conclusion  that 
the  comment  is  neither  timely,  nor 
relevant  to  the  exemption  request,  nor 


m  keeping  with  the  judgment  of  the 
Court  which  has  considered  this  matter. 

3.  The  Department  notes  that, 
although  all  aspects  of  the  Settlement 
Agreement  were  disclosed  in  the 
Applicant's  exemption  application,  the 
exemption  request  was  specifically 
limited  to  the  provision  of  the 
Guarantees  by  the  Xerox  Corporation. 
Accordingly,  the  Department  considered 
the  request  in  the  context  of  a  settlement 
agreement  that  had  been  agreed  to  by 
the  parties  to  the  Htigation  and 
approved  by  the  U.S.  District  Court.  In 
this  regard,  the  Department  noted  in  the 
pix>posal  that  it  was  not  proposing  any 
relief  for  any  violation  of  Part  4  which 
may  have  arisen  as  a  resuh  of  the 
acquisition  and  holding  of  the  GACs. 

Accordingly,  after  consideration  of 
the  entire  record,  including  the 
comments  and  the  Applicant's 
responses,  the  Department  has 
determined  to  grant  the  exemption  as 
proposed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  fit)m  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  olan  and  their  beneficiaries; 

(2j  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  loan 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 


application  acciuately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  D.C..  this  30th  day 
of  November,  1994. 
Ivan  StrasSeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
(FR  Doc.  94-29834  Filed  12-2-94;  8:45  ami 
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RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarterty  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
Section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C,  Section 
3221(c)),  the  Railroad  Retirement  Board 
has  determined  that  the  excise  tax 
imposed  by  such  Section  3221(c)  on 
every  employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  January  1,  1995,  shall  be  at 
the  rate  of  33  cents. 

In  accordance  with  directions  in 
Section  15(a)  of  the  Railroad  Retirement 
Act  of  1974.  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  January  1,  1995.  35.6 
percent  of  the  taxes  collected  under 
Sections  3211(b)  and  3221(c)  of  the 
Raifroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  64.4  percent  of  the  taxes 
collected  under  such  Sections  3211(b) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  under  Section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 

Dated:  November  23. 1994. 

By  Authority  of  the  Board. 
Beatrice  Ezenki. 
Secretary  to  the  Board. 
IFR  Doc.  94-29740  Filed  12-2-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMSSION 

[Retan*  No.  34-35016;  FHe  Na  SR-Aitmx- 
94-4«] 

S«tf-R«gulatory  Organizations;  Notice 
of  HIing  of  Proposed  Rule  Change  by 
American  Stock  Exchange,  Inc. 
Revising  Qualification  Examinations 
Administered  by  the  Exchange. 

November  29, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  October  25, 1994, 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange.  Inc.  is 
filing  this  proposed  rule  change 
pursuant  to  a  Commission  request  that 
all  qualification  examinations 
administered  by  the  Exchange  be  filed 
with  the  Commission. 
'    The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  Amex.  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Hem  IV  below. 
The  seif-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Pegulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Commission  takes  the  position    - 
that  self-regulatory  organizations  must 
file  for  Commission  review  all  actions 
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imposing  |uaIification  standards.^  The 
Exchangeras  gone  througTi  an  extensive 
process  tq  update  and  revise  its 
examinati  jns  to  conform  them  to  new 
rules  and  )rocedures.  Accordingly,  the 
Amex  is  s  ibmitting  the  contents  of  its 
qualification  examinations  and  related 
materials  ks  a  proposed  rule  change. 

The  An  ex  administers  six 
qualificat  on  examinations:  the 
Qualificat  on  Examination  for  Regular 
Members,  the  Qualification  Examination 
for  Optior  s  Principal  Members 
("OPMs"    the  Put  and  Call  Stock 
Option  Ex  imination,  the  Put  and  Call 
Option  Qi  esticnnaire  for  Listed 
Personne    the  Specialist  Examination 
and  the  R  gistered  Equity  Trader  and 
Registerec  Equity  Market  Maker 
Examinat  on. 

Pursuai  f  to  Exchange  Rule  50(a)  very 
applicant  or  regular  and  options 
principal  nembership  shall  pass  a 
qualif\inf  examination  prior  to 
underlaki  ig  any  active  duties  on  the 
Floor.  As  1  result,  regular  members  who 
may  tradt  stocks  and  options  take  both 
the  Quali  >fing  Examination  for  Regular 
Floor  Mei  ibers  and  the  Put  and  Call 
Stock  Opt  on  Examination.  OPMs,  who 
are  prohil  ited  from  trading  equities, 
take  the  C  iialifying  Examination  for 
OPMsanc  the  Put  and  Call  Stock 
Option  E>  miination.  Limited  Trading 
Permit  He  ders  take  the  Qualifying 
Examinat  an  for  OPMs  and  the  Put  and 
Call  Stoci  Option  Examination. 

Comme  itary  .01  to  Exchange  Rule 
50(a)  reqi  res  that  a  regular  member 
who  appl  Bs  to  register  as  a  specialist 
and  a  reg;  lar  or  OPM  member  who 
applies  to  register  as  a  registered  fioor 
trader  mu  ;t  also  pass  an  examination. 
Specialist ;  take  the  Specialist 
Examinat  on.  Registered  fioor  traders 
take  the  F  sgistered  Equity  Trader  and 
Regi.<?tere(  Equity  Trader  and  Registered 
Equity  Mj  rket  Maker  Examination. 

Any  me  nber  who  was  registered  and 
approved  jy  the  Exchange  prior  to  1977. 
the  date  v  hen  the  Series  7  exam  began 
to  cover  s  andardized  options,  must 
successfu  ly  complete  an  examination 
before  bei  ig  registered  to  do  public 
options  bi  isiness.2  These  individuals 
must  take  the  Listed  Put  and  Call 
Options  (  uestionnaire  for  Registered 
Personne 

The  Qu  ilification  Examinations  for 
Regular  K  embers  and  OPMS.  and  the 
Put  and  C  ill  Examination  are 
adminisU  -ed  by  the  Director  of 
Members  ip  Services. 


'  Set  Secufit 
(October  30 
from  Brando  i 
Aipex,  dated  March 

^  See  Ame 


ies  Exchangp  Act  Release  No.  17258 
980).  45  FR  73906.  See  also  letter 
Becker.  SEC,  to  Gordon  U  Nssh. 

5,1991. 
Rule  920. 


The  Specialist  and  Registered  Traders 
Examinations  are  administered  by  the 
Assistant  Director  of  Trading  Analysis. 

The  Put  and  Call  Options 
Questionnaire  for  Registered  Personnel 
is  administered  by  the  broker-dealer 
firms  who  certify  to  the  Exchange  that 
the  applicant  has  satisfactorily 
completed  the  examination. 

All  six  examinations  are  specifically 
designed  for  Amex  membership 
applicants  in  order  to  test  the 
applicant's  knowledge  in  a  variety  of 
areas,  including  general  trading 
principles  and  procedures  as  well  as 
specific  Amex  rules  and  policies. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(5). 
and  6(c)(3)(A)  in  particular  in  that  the 
rule  change  is  designed  to  examine  the 
training,  experience  and  competence  of 
applicants  for  Amex  membership  and 
verify  such  applicant  qualifications  for 
Exchange  membership.  In  addition,  the 
proposed  rule  change  serves  to  protect 
investors  and  the  public  interest  by 
helping  to  assure  member  competence. 

B.  Self-Ppgiihtory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  befieve  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  drganizotion's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
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should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Ame.\-94- 
46  and  should  be  submitted  by 
December  27. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Maiigaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  94-29787  Filed  12-2-94;  8:45  am] 
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(Release  No.  34-35014;  File  No.  SR-CBOE- 
94-46] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange. 
Inc.,  Relating  to  Amendments  to  the 
Minor  Rule  Violation  Fine  Plan 

November  28, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(•'Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  21. 
1994.  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  Rule  17.50,  "Imposition  of 
Fines  for  Minor  Rule  Violations," 
authorizes  the  Exchange  to  impose  a 
fine  of  up  to  $5,000  for  minor  violations 
of  certain  CBOE  rules  in  lieu  of 
commencing  a  disciplinary  proceeding. 


The  CBOE  proposes  to  amend  CBOE 
Rule  17.50  to  extend  the  "lookback 
period"  for  determining  certain 
sanctions,  clarify  appeal  procedures, 
and  limit  the  number  of  times  a  member 
may  request  verification  of  certain  fines 
Specifically,  the  E.xchange  proposes  to 
amend  CBOE  Rule  17.50  to:  (1)  extend 
from  nine  to  18  months  the  "lookback 
period"  for  failure  to  submit  accurate 
trade  information  pursuant  to  CBOE 
Rule  6.51,  "Reporting  Duties;"  and  (2) 
create  an  18-month  "lookback  period" 
for  failure  to  submit  tracje  information  to 
the  price  reporter  pursuant  to  CBOE 
Rule  6.51. 

The  CBOE  also  proposes  to  amend 
CBOE  Rule  17.50(g)(6)  to  provide  that 
the  maximum  fine  authorized  under  the 
Exchange's  trading  and  decorum 
policies  may  be  imposed  for  a  first  or 
second  offense  if  warranted  under  the 
circumstances  in  the  view  of  the  Floor 
Officials  Committee.  In  addition,  the 
CBOE  proposes  to  amend  Interpretation 
and  Policy  .03  to  Exchange  Rule  17.50 
to  impose  a  cap  on  the  number  of 
transactions  during  a  particular  month 
for  which  a  member  fined  more  than 
twice  in  a  18-month  period  for  failure  to 
submit  accurate  trade  information  or 
failure  to  submit  trade  information  to 
the  price  reporter  may  request 
verification  of  the  fine.  Under  the 
amended  interpretation,  a  member  fined 
more  than  twice  in  an  18-month  period 
may  request  verificaUon  of  the  greater  of 
50  transactions  during  a  month  or  10% 
of  the  number  of  transactions  deemed 
not  to  be  in  compliance  with  CBOE  Rule 
6.51. 

Moreover,  the  CBOE  proposes  to 
amend  CBOE  Rule  17.50  to  (1)  clarify 
the  appeal  procedures  for  fines  imposed 
for  trading  conduct  and  decorum 
violations;  (2)  allow  waiver  of  the  forum 
fee  for  appeals  of  fines  imposed 
pursuant  to  CBOE  Rule  17.50  if  a  fine 
is  reduced  on  appeal;  and  (3)  make  the 
procedures  applicable  to  requests  by  the 
Exchange's  Board  of  Directors  ("Board") 
for  review  by  the  Board  of 
determinations  rendered  under  CBOE 
Rule  17.50  consistent  with  the 
procedures  applicable  to  similar  Board 
requests  for  review  imder  CBOE  Rule 
19.5.  "Review."  Finally,  the  proposal 
makes  certain  nonsubstantive  editorial 
changes  to  clarify  CBOE  Rule  17.50. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  CBOE,  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


statements  concerning  the  purpose  of 
^  J  ^s'S  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  te.xt 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

.CBOE  Rule  17.50  authorizes  the 
Exchange  to  impose  a  fine,  not  to  exceed 
$5,000,  for  minor  violations  of  certain 
CBOE  rules  in  lieu  of  commencing  a 
disciplinary  proceeding.  The  purpose  of 
the  proposal  is  to  revise  CBOE  Rule 
17.50  to  (1)  extend  from  nine  to  18 
months  the  "lookback  period"  for 
failure  to  submit  accurate  trade 
information;  (2)  establish  an  18-month 
"lookback  period"  for  failure  to  submit 
trade  information  to  the  price  reporter; 
(3)  impose  a  cap  on  the  number  of 
transactions  during  a  particular  month 
for  which  a  member  fined  more  than 
twice  in  an  18-month  period  for  failure 
to  submit  accurate  trade  information  or 
failure  to  submit  trade  information  to 
the  price  reporter  may  request 
verification;  (4)  clarify  the  appeal 
procedures  for  fines  imposed  for  trading 
conduct  and  decorum  violations;  (5) 
allow  waiver  of  the  forum  fee  for 
appeals  of  fines  imposed  pursuant  to 
CBOE  Rule  17.50  if  a  fine  is  reduced  on 
appeal;  and  (6)  make  the  procedures 
applicable  to  requests  by  the  Exchange's 
Board  for  review  by  the  Board  of 
determinations  rendered  under  CBOE 
Rule  17.50  consistent  with  the 
proceduu^  applicable  to  similar  Board 
requests  for  review  under  CBOE  Rule 
19.5.  In  addition,  the  proposal  makes 
certain  editorial  changes  to  clarify  CBOE 
Rule  17.50  without  affecting  its 
substance. 

Currently,  CBOE  Rule  17.50(g)(4) 
provides  for  a  nine  month  "lookback 
period"  for  failure  to  submit  accurate 
trade  information.  Specifically,  the 
sanction  schedule  applicable  with 
respect  to  such  violations  is  graduated 
so  that  the  sanctions  imposed  start  to 
increase  with  the  third  violation 
committed  during  a  nine  month  period 
and  continue  to  increase  with  each 
subsequent  violation  committed  during 
such  nine  month  period.  Under  the 
proposal,  the  sanction  schedule  for 
fai  lure  to  submit  accurate  trade 
information  will  retain  its  current 
structure  except  that  the  current  nine      i 
month  "lookback  period"  will  be  ji 
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replaced  with  an  eighteen  month 
"lookback  period." 

Similarly,  the  Exchange  proposes  to 
amend  CSOE  Rule  17.50(g)(5),  which 
currently  contains  no  "lookback  period" 
for  foilure  to  submit  trade  information  to 
the  price  reporter,  to  also  provide  for  an 
eighteen  month  "lookback  period."  As 
amended,  the  structure  of  the  "lookback 
period"  for  failure  to  submit  trade 
information  to  the  price  reporter  will  be 
the  same  as  the  amended  "lookback 
period"  for  failure  to  submit  accurate 
trade  information. 

The  Exchange  believes  that  the 
proposed  increased  "lookback  periods" 
will  help  to  sanction  recidivists  more 
effectively  by  increasing  the  sanctions 
for  repeat  violators.  In  addition,  the 
Division  of  Market  Regulation 
("Division")  of  the  Commission 
recommended  to  the  Exchange  in 
connection  with  the  Division's  1993 
inspection  of  the  Exchange's 
surveillance,  investigative,  and 
enforcement  programs  that  the 
"lookback  periods"  under  CBOE  Rule 
17.50  be  increased,'  and  the  proposed 
"lookback  period"  increases  are  in 
accordance  with  the  Exchange's 
response  to  the  Division  concerning  the 
implementation  of  this 
recommendation.^ 

The  CBOE  also  proposed  to  amend 
Interpretation  and  Policy  .03  to  CBOE 
Rule  17.50  to  limit  the  number  of 
transactions  during  a  particular  month 
for  which  a  member  fined  more  than 
twice  during  an  18-month  period  under 
CBOE  Rule  17.50(g)(4)  or  (g)(5)  may 
request  verification  of  the  fine. 
Currently,  there  is  no  lim.itation  on  the 
number  of  transactions  for  which  a 
member  may  request  verification  under 
Interpretation  and  Policy  .03.  Under  the 
proposal,  if  during  an  18-month  period 
a  member  receives  three  or  more  fines 
pursuant  to  CBOE  Rules  17.50(g)(4)  or 
17.50(g)(5),  a  limitation  would  be 
imposed  on  the  member's  ability  lo 
request  verification  of  the  fines. 
Specifically,  in  requesting  verification 
of  such  fines,  the  maximum  number  of 
transactions  during  a  particular  month 
with  respect  to  which  a  member  could 
request  verification  would  be  limited  to 
the  greater  of  (1)  50  transactions  or  (2) 
10%  of  the  number  of  transactions 
deemed  not  to  be  in  compliance  with 
CBOE  Rule  17.50(g)(4)  or  17.50(g)(5). 
The  proposed  cap  would  apply 
separately  to  fines  imposed  under  CBOE 
Rules  17.50(g)(4)  and  17.50(g)(5). 


'  See  Letter  from  Brandon  Becker.  Director. 
Division.  Commission,  to  Charles  Henry,  President. 
CBOE.  dated  October  20, 1993. 

»  See  Letter  from  Charles  Henry.  President,  CBOE, 
to  Bruidon  Becker,  Director,  Division,  Conunission, 
dated  January  14, 1994. 


The  CB  OE  states  that  in  most 
instances  a  request  for  verification 
involves  he  review  by  the  Exchange  of 
the  hard  (  opies  of  a  member's  trading 
tickets  in  order  to  determine  whether 
keypunch  errors  have  occurred  in  the 
inputting  of  the  data  contained  on  the 
tickets.  T  »e  majority  of  the  requests 
involve  tl  e  review  of  between  30  and 
150  trans  ictions,  and  the  number  of 
transactic  ns  with  respect  to  which 
review  hj  s  been  requested  by  a  member 
has  range  i  in  scope  from  as  httle  as 
three  tran  sections  to  as  many  as  700 
transactit  ns.  Since  the  end  of  the  third 
quarter  o  1993,  contemporaneous  with 
an  increai  e  in  trading  volume  on  the 
Exchange  the  number  of  fines  imposed 
pursuant  :o  CBOE  Rules  17.50(g)(4)  and 
(g)(5)  has  risen,  resuhing  in  a  higher 
number  o  requests  for  verification. 
Conseque  itly,  the  Exchange  has  had  to 
devote  an  increasing  amount  of  staff 
time  and  esonrces  to  handling  these 
requests. 

The  Ex  ;hange  believes  that  the 
proposed  cap  is  necessary\to  reduce  the 
amount  o  staff  time  and  resources 
which  an  currently  devoted  to 
processin  ;  verification  requests  and  to 
alleviate  l  le  current  administrative 
burden  as  sociated  with  responding  lo 
these  reqi  lests.  In  addition,  the 
Exchange  believes  that  the  proposed  cap 
strikes  an  appropriate  balance  between 
not  overh  jrdening  the  Exchange's 
surveillai  ce  staff  with  the  processing  of 
verificali(  n  requests  and  leaving  in 
place  a  m  ;aningful  and  reasonable 
opportun  ty  for  CBOE  members  to 
request  vi  rification.  Specifically,  the 
Exchange  believes  that  the  proposed  cap 
is  reasom  ble  based  on  its  analysis  that 
the  cap  w  11  affect  a  small  percentage  of 
the  meml  ers  requesting  verification 
while  at  t  le  same  time  materially 
reducing  he  total  number  of 
transactic  is  that  will  need  to  be 
"reviewed  3y  the  Exchange's  surveillance 
staff. 

The  CB  DE  also  proposes  several 
amendme  tits  lo  revise  the  procedures 
applicabl  ( to  the  appeal  and  review  of 
fines  imp  )sed  under  CBOE  Rule  17.50. 
First,  the  exchange  notes  that  all  fines 
imposed  mder  CBOE  Rule  17.50  are 
appealab  s  lo  the  CBOE's  BCC,  except 
for  fines  i  nposed  for  trading  conduct 
and  decoi  um  violations  not  exceeding 
$2,500,  v\|iich  are  appealable  to  the 
Exchangefs  Appeals  Committee  and  are 
governed  by  CBOE  Chapter  19, 
"Hearing!  and  Review."  The  CBOE 
proposes  o  amend  Exchange  Rule  17.50 
to  clarify  he  procedures  applicable  lo 
appeals  fi  om  fines  imposed  for  trading 
conduct  ^d  decorum  violations  by 
adding  p»agraph  (d)(1),  which  notes 
that,  amo;  ig  other  things,  a  person  fined 


for  such  violations  may  contest  the 
Exchange's  determination  by  filing  a 
written  application  with  the  Secretary  of 
the  Exchange  pursuant  to  CBOE  19.2, 
"Submission  of  Application  to 
Exchange,"  and  stating  that  a  hearing,  if 
requested,  will  be  conducted  in 
accordance  with  the  provisions  of  CBOE 
Rules  19.3,  "Procedure  Following 
Applications  for  Hearing,"  and  19.4, 
"Hearing."  Under  paragraph  (d)(2),  the  . 
Appeals  Committee  may  waive  the 
forum  fee  if  the  Appeals  Committee 
finds  that  the  person  charged  is  guilty 
of  one  or  more  of  the  rule  violations 
alleged  and  the  sole  disciphnary 
sanction  imposed  by  the  Appeals 
Committee  is  a  fine  which  is  less  than 
the  total  fine  initially  imposed  by  the 
Exchange. 

In  adoition,  after  a  hearing  or  review 
in  which  the  BCC  determines  that  a 
person  is  guilty  of  a  rule  violation, 
CBOE  Rule  17.50(c)  currently  requires 
the  BCC  to  impose  a  forum  fee  of  $100 
against  the  person  if  the  determination 
was  reached  without  a  hearing,  or  $300 
if  a  hearing  was  conducted.  The  CBOE 
proposes  lo  amend  the  rule  to  provide 
the  BCC  with  the  discretion  to  waive  the 
forum  fee  if  the  BCC  finds  that  the 
person  charged  is  guilty  of  one  or  more 
of  the  rule  violations  alleged  and  the 
sole  disciplinary  sanction  imposed  by 
the  BCC  is  a  fine  which  is  less  than  the 
total  fine  initially  imposed  by  the 
Exchange.  The  CBOE  believes  that  this 
amendment  will  lead  to  a  more 
equitable  resolution  of  certain  appeals 
under  CBOE  Rule  17.50  in  situations 
where  the  BCC  believes  that  a  waiver  of 
the  forum  fee  is  warranted,  for  example, 
when  a  fine  is  reduced  on  appeal. 

The  CBOE  also  proposes  to  amend 
CBOE  Rule  17.50  to  make  the 
procedures  applicable  to  requests  by  the 
Board  for  review  by  the  Board  of 
determinations  of  the  BCC  and  Appeals 
Committee  under  CBOE  Rule  17.50 
consistent  with  the  procedures 
applicable  to  requests  by  tlie  Board  for 
Board  review  of  other  decisions  of  those 
committees  as  provided  in  CBOE  Rules 
17.10(c)  and  19.5(a). 

Finally,  the  CBOE  proposes  a 
nonsubstantive  change  to  clarify  CBOE 
Rule  17.50(g)(1),  "Violation  of  position 
limit  rules,"  by  deleting  a  potentially 
confusing  reference  to  CBOE  Rule  24.4, 
"Position  Limits  for  Broad-Based  Index 
Options."  Currently.  CBOE  Rule 
17.50(g)(1),  which  applies  lo  violations 
of  all  of  the  Exchange's  position  limit 
rules,  only  specifically  references  CBOE 
Rules  4.11,  "Position  Limits,"  and 
24.4(a),  and  does  not  specifically 
reference  the  other  CBOE  rules  which 
determine  compliance  with  CBOE  Rule 
4.11,  the  Exchange's  general  rule 
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governing  position  limits.s  Although  the 
CBOE  states  that  this  is  not  technically 
incorrect — ^because  all  position  limit 
violations,  no  matter  what  type  of 
option  they  relate  to.  are  violations  of 
CBOE  Rule  4.11— the  current  references 
are  potentially  confusing.  Therefore,  lo 
eliminate  potential  confusion,  the  CBOE 
proposes  to  delete  the  reference  to 
CBOE  Rule  24.4(a),  so  that  CBOE  Rule 
17.50(g)(1),  as  amended,  will  refer  only 
to  CBOE  Rule  4.11. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Sections  6(b)(1)  and 
6(b)(7),  in  particular,  in  that  it  enhances 
the  effectiveness  and  fairness  of  the 
Exchange's  disciplinary  procedures. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  after  the  publication 
of  this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reason  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 


'Other  CBOE  position  limit  rules  which  establish 
ways  to  determine  compliance  with  CBOE  Rule 
4.11  with  respect  to  panicular  types  of  options 
include  CBOE  Rule  24.A.  "Position  Limits  for 
Industry  Options,"  CBOE  Rule  A.7,  "Position 
Limits":"  (Flexible  Exchange  Options),  CBOE  Rule 
21.3.  "Position  Limit*"  (Treasury  Bonds  and  Notes), 
and  CBOE  Rule  23.3.  ""Posilion  Limits""  (interest 
rate  options) 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  lo  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
December  27, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.* 

Mai:gaFet  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  94-29788  Filed  12-2-94:  8:45  am) 
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[Retoase  No.  34-35017;  File  No.  SR-NASD- 
94-43] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Amendments  to  the  Examination 
Question  Bank.  Specifications  and 
Study  Outline  for  the  Direct 
Participation  Programs  Limited 
Principal  (Series  39)  Examination 

November  29, 1994. 

On  July  26, 1994,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  >  pursuant  lo 


*  17  CFR  200.30-3(a)(12)  (1993). 

'The  NASD  filed  five  amendments,  four  of  which 
were  filed  subsequent  to  the  notice  being  published 
in  the  Federal  Register.  In  the  first  amendment, 
filed  on  August  1. 1994.  the  NASD  provided  the 
amended  examination  specifications  for  the  Series 
39  exam.  The  examination  specifications  were  filed 
pursuant  to  a  request  by  the  NASD  for  confidential 
treatment.  In  the  second  amendment,  filed  on 
August  31. 1994.  the  NASD  provided  the  question 
bank  for  the  Series  39  exam.  The  question  bank  was 
filed  pursuant  to  a  request  by  the  NASD  for 
confidential  treatment.  In  the  third  amendment, 
filed  via  facsimile  on  September  7, 1994.  the  NASD 
provided  a  one  page  summary  of  the  changes  to  the 
Series  39  specifications  and  study  outline.  In  the 
fourth  amendment,  filed  on  October  13. 1994,  the 
NASD  provided  more  questions  to  be  added  to  the 
question  bank  for  the  Series  39  exam.  The  test 
selection  specifications  were  also  amended. 
Additionally,  a  technical  change  to  the  study 


Section  19(b)(1)  of  the  SecuriUes 
Exchange  Act  of  1934  ("Act")  2  and  Rule 
19b-4  lhereunder.3  The  rule  change 
amends  the  examination  specifications 
and  study  outline  for  the  Series  39 
examination. 

The  NASD  has  revised  materials 
pertaining  lo  new  products,  and  has 
included  new  material  pertaining  lo 
recently  effective  regulations  affecting 
direct  participation  programs.  The 
number  of  questions  per  examination 
and  the  examination  time  are  unaffected 
by  the  amendments. 

Notice  of  the  proposed  rule  change,  as 
amended,  together  with  its  terms  of 
substance  was  provided  by  issuance  of 
a  Commission  release  *  and  by 
publication  in  the  Federal  Register.^  No 
comments  were  received  in  response  to 
the  Notice.  This  order  approves  the 
proposed  rule  change,  which  will  be 
effective  60  days  from  the  date  of  this 
order. 

As  the  NASD  indicated  in  its  rule 
filing,  the  amendments  lo  the  Series  39 
examination  are  designed  to  reflect 
recent  changes  in  the  products  offered 
in  the  industry  and  lo  reflect  changes  in 
the  rules  and  regulations  affecting  direct 
participation  programs.  The 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
the  NASD,  including  the  requirements 
of  Section  15A(g)(3)  of  the  Act.e  Section 
15A(g)(3)  provides,  among  other  things, 
that  a  registered  securities  association 
may  require  that  members  and  their 
associated  persons  meet  certain  training, 
experience  and  competence  standards. 
The  proposed  changes  to  the 
examination  will  help  ensure  that 
persons  seeking  registration  in  the 
securities  industry  have  attained  the 
requisite  levels  of  knowledge  and 
competence. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-94-43 
be.  and  hereby  is,  approved,  effective  on 
January  30, 1995. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.' 


outline  was  made.  In  the  fifth  amendment,  filed  via 
facsimile  on  November  23, 1994.  the  NASD  made 
a  technical  change  in  one  question  from  the  Series 
39  question  bank. 

MS  U.S.C  §78s(b)(l). 

M7CFR240.19l>-4. 

*  Securities  Exchange  Act  Rel.  No.  34495  (August 
5.  1994). 

»  59  FR  42625  (August  18.  1994). 
6  15U.S.CS78o-3(g)r3). 
'17CFR2O0.3O-3(a)fl2). 
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Margaret  M.  McFariaa4 

Deputy  Secmlaty. 
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[R«l«8Se  No.  34-35018;  File  No.  SR-NASO- 
94-411 

'  Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Amendments  to  the  Examination 
Question  Bank,  Specifications  and 
Study  Outline  for  the  Direct 
Participation  Programs  Limited 
Representatives  (Series  22) 
Examination 

^4ovetnbCT  29. 1994. 

On  JuJy  26. 1994,  the  National 
Association  of  Securities  Dealers,  Inc. 
CNASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change '  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  W34  ("Act")^  and  Rule 
19b-4  thereunder.3  The  rule  change 
amends  the  examination  specifications 
and  study  outline  for  the  Series  22 
examination. 

The  NASD  has  revised  n»terials 
pertaining  to  taxation,  and  has  included 
new  material  pertaining  to  recently 
effective  regulations  affecting  direct 
participation  programs.  The  number  of 
questions  per  examination  and  the 
examination  time  are  unaffected  by  the 
amendments. 

Notice  of  the  proposed  rule  change,  ss 
amended,  together  with  its  terms  of 
substance  was  provided  by  issuance  of 
a  Commission  release*  and  bv 


'  Ttip  NASD  filed  five  smendmentj,  foi.r  of  which 
were  filed  subsetjuent  to  the  notice  being  puWisJwd 
in  the  Faderal  Kapstv.  Jn  the  first  sinendicpnt. 
filed  on  August  1. 1994.  thu  NASD  piov-tJed  the 
amended  examinnfion  specifications  for  the  Series 
^  2i  exam.  The  exaniinaiicn  sper.ificationit  were 
provided  pursuant  to  a  request  by  th*  NASD  fur 
confide.ntial  treatment.  In  the  second  amendmeBt. 
Hied  on  August  31.  1Q94.  the  NASD  provided  the 
fluestion  bank  for  the  Seriw  22  exam.  The  (]iiestion 
bank  wa»  fited  pursuant  to  a  remiem  by  tbeNASD 
for  confidoniial  tieatmF.nt.  In  the  third  aiceiidmeat, 
filed  via  latsimile  on  Sepfembqr  7,  1904.  the  N.^SD 
provided  a  one  page  aummary  of  the  changes  to  th<! 
Sene.^:  22  study  outline.  This  technical  amendment 
is  available  for  inspection  and  copying  in  the 
Conmission's  Public  Reference  Room.  In  the  fourth 
amend.Tent.  filed  on  October  13,  I9*M.  the  N.\SD 
prov>d«d  mare  <)uesiicnK  to  be  added  to  the 
question  bank  for  fh»  Series  22  exam.  A  technical 
change  to  the  stuciy  outline  also  was  mado.  In  the 
Dfth  amendment,  filed  via  facsimile  on  November 
23,  t994.  the  NASD  deleted  four  qaestions,  add 
made  lirhnlcal  changes  in  two  quostions,  traot  th« 
betiei  22  questioD  bank. 

■'15U..S.C  S78s(b)fl). 

'17CFR240.19J>-4. 

*Serur:tieii  Exchange  A«  9eL  Ha.  M«M  lAiauat 

5.1994)  .  .  rr*rt 


publical  ion  in  the  Federal  Register.'  No 
comniettts  were  received  in  response  to 
the  Nots^.  This  order  approves  the 
proposep  rule  change,  which  will  be 
effectiva  60  days  from  the  date  of  this 
order. 

As  th<  NASD  indicated  in  its  fiUng, 
the  ame  tdments  to  the  Series  22 
examini  tion  are  designed  to  reflect 
recent  c  langes  in  the  products  offered 
in  the  ir  dustry  and  to  reflect  changes  in 
the  rulei  and  regulations  aflbcting  direct 
particip  ilion  programs.  The 
Commis  sion  finds  that  the  proposed 
ruk  cha  ige  is  consistent  with  tbe 
requirer  lents  of  the  Act  and  the  rules 
and  regt  lations  thereunder  applicable  to 
the  NAS  a.  including  the  requirements 
of  Sectit^n  15A(g)(3)  of  the  Act.«  Section 
15A(g)(3 )  provides,  among  other  tilings, 
that  a  re  ;istered  securities  associaticHi 
may  req  lire  that  members  and  their 
associat(  d  persons  meet  certain  training, 
experiei^e  and  competence  standards. 
The  proposed  changes  to  the 
examine  :ion  will  help  ensure  that 
persons  »eking  registration  in  the 
securitie  s  industry  have  attained  the 
requisite  levels  of  knowledge  and 
compete  ice. 

It  is  th  jrefore  ordered,  pursuant  to 
Section   9(b)(2)  of  the  Act.  that  the 
propose*  rule  change  SR-NASD-9-4-41 
be,  and  1  ereby  is,  approved,  effe<:t}ve  on 
January  10, 1995. 

For  the  Conunission,  by  tho  Oivisioa  of 
Market  Ri  gulation,  pursuant  to  delegated 


authority  ' 
IFR  Di)c 
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Self-Re{  iiiatory  Organizations; 
Philadei  )hia  Stock  Exchange,  Inc.; 
Order  A  proving  Proposed  Rule 
Change>nd  Notice  of  FUing  and  Order 
Granting  Accelerated  Approval  ol 
Amendrient  Nos.  1  and  2  to  the 
Propose  i  Rule  Change  Relating  to 
Hedge  0  rder  Spread  Priority 
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Stock 
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19(b)  of 
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thereunc  3 
permit  vfrious 


29, 1994. 
1.  1993,  the  Philadelphia 
ExJJiange,  Inc  ("Phlx"  or 

je")  submitted  to  the  Securities 
je  Commission  ("SEC"  or 
Commiision  '),  pursuant  to  Section 

Securities  Exchange  Act  of 
'), '  and  Rule  19b-4 
r,  2  a  proposed  rule  change  to 
types  of  hedge  orders  to 


' 59  FR  *  S25  (August  IS.  1994V 
•15U.Si.§7ao-3(g«3). 
'17CFR|<».»-3(a)(l2). 
'  15  U.&<i§7Mk>Ul)  119*2). 
»I7CF«   i24ai9b-t(t9tl). 


attain  spread  priority.  On  November  17, 
1994.  the  Wilx  submitted  Amendment 
Numb<3r  1  CAmendment  No.  1")  to  the 
proposal  to  darify,  among  other  things, 
that  the  proposed  priority  principles  in 
the  original  filing  will  only  apply  to 
hedge  orders  and  to  remove  synthetic 
option  orders  from  the  definition  of 
hedge  order.  3  On  November  23, 1994, 
the  Phlx  filed  Amendment  No.  2 
("Amendment  No.  2")  to  the  proposal  to 
clarify  the  definition  of  multi-spread 
transac-lion  in  Conunentary  .02  to  Rule 
1066  and  amend  Options  Floor 
Procedure  Advice  F-14  to  reference  the 
procedures  for  the  execution  of  ■ 
synthetic  orders.  * 

Notice  of  tbe  proposed  rule  change 
was  published  for  comment  and 
appeared  in  tbe  Federal  Registo-  on 
November  17, 1993.  *  No  comments 
were  received  on  the  proposal.  This 
order  approves  the  proposal,  as 
amended. 

1.  Description  of  the  Proposal 

The  Phlx  proposes  to  permit  oertein 
types  of  hedge  orders  to  attain  spread 
priority,  i.e,,  to  be  executed  as  a  single 
transaction,  with  priority  over  certain 
existing  bids  or  offers  for  each  leg  of  tlie 
transaction.  Under  the  proposal,  the 
Exchange  is  amending  Rule  1066  to 
define  the  types  of  hedge  orders  that 
would  be  eligible  for  spread  priority. 
Specifically,  paragraph  (f)  of  Rule  1066 
would  be  amended  to  define  the  term 
hedge  order  to  include  spread  orders, 
straddle  orders,  and  combination  orden 
for  the  same  account.  ^  Additionally, 
Rule  1066(g)  would  be  amended  to 
define  a  synthetic  option  order  as  an 
order  to  buy  or  sell  a  stated  number  of 
option  contracts  and  buy  or  sell  the 
underiying  stock  in  an  amount  that 
would  offset  (on  a  one-for-one  basis)  the 
option  position.  This  proposed 
definition  would  include  buy-write,<^ 
syntlietic  calls,  and  synthetic  puts.  As 
with  hedge  orders,  synthetic  options 
may  be  quoted  at  a  net  debit  or  credit ' 


*  See  Letter  froai  Gerald  D.  OConnell,  First  View 
President,  Phbt,  to  Minhsei  Walinskas.  13arivativn 
Products  RcguUtioo,  SEC,  dated  November  17. 
1994. 

*  See  Letter  from  Gerald  D.  O'Connell,  Rrst  VioB 
President.  Phlx.  to  Michael  Walinskas,  Derlvatfw 
Products  BfigulatJon.  SEC  dated  NoveirUw  23. 
1934. 

*  Sa;  Securities  Exchange  Act  Release  No.  3317« 
(November  10. 1993),  58  PR  60715. 

*  A  combination  order  under  proposod  Rule 
1066(0(3)  would  include  conversions  (ger.er&l'y,  a 
transaction  lirvolring  buying  the  underlying  ntock, 
buying  a  put,  a:id  scKing  call)  and  reversal* 
(generally,  a  transarlion  involving  selling  the 
underlying  stock,  selling  a  put,  and  buying  a  caltl 
See  Amendment  No.  1  and  Securities  Exchange  Aia 
Release  No.  22373  (Aug.  29.  IMS).  50  FR  38606 
(Sept.  9. 1985). 

'  See  AmendnMnt  No.  1. 
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Currently,  Phlx  Rule  1033(d)  affords 
priority  to  certain  spread  transactions. 
Under  this  provision,  an  eligible  spread 
is  executable  as  a  single  transaction  at 
a  total  net  credit/ debit  against  one  other 
member  that  represents  all  legs  of  the 
trade  provided  that  net  credit/debit 
improves  the  established  market  for  the 
spread  as  measured  by  the  aggregate 
price  of  the  respective  legs,  if  executed 
individually.  The  new  proposed 
language  to  Rule  1033(d)  would  clarify 
that  in  order  to  establish  whether  a 
spread  transaction  has  improved  the 
established  market,  at  least  one  option 
leg  must  be  executed  at  a  better  price 
than  the  established  market  for  the 
option  and  no  option  leg  can  be 
executed  outside  of  the  established 
market. »  Pursuant  to  this  proposed  rule 
change,  all  of  the  types  of  hedge  orders 
defined  in  proposed  Rule  1066(0  would 
be  eligible  for  spread  priority. »  Rule 
1033(e)  would  clarify  the  priority 
principles  applicable  to  synthetic 
options,^o  and  Rule  1033  would  also  be 
amended  to  add  headings  to  each 
paragraph  for  quick  reference  to  the 
appropriate  topic. 

As  a  result  of  the  proposed  changes  to 
Rules  1066  and  1033.  corresponding 
changes  to  OFPA  F-4  will  be  required. 
OFPA  F-4  (Orders  Executed  as  Spreads, 
Straddles,  or  Combinations)  would  be 
amended  to  reflect  the  definitional 
changes  to  Rule  1066.  Accordingly,  the 
title  would  be  changed  to  "Orders 
Executed  as  Spread,  Straddle, 
Combination  or  Synthetic  Orders,"  and 
the  text  would  reflect  the  new  term, 
synthetic  orders.  OFPA  F-4  would 
additionally  require  the  marking  of 
order  tickets  executed  in  reliance  upon 
the  spread  priority  rules  with  a  "syn" 
for  synthetic  orders  in  addition  to  the 
existing  requirement  that  spreads, 
straddles,  and  combinations  also  be 
marked  with  the  identifier  "sp,"  "st,"  or 
"comb."  Also,  the  Phlx  will  disseminate 
the  appropriate  Options  Price  Reporting 
Authority  ("OPRA")  prefix  as  an 
indicator  that  each  option  leg  was 
executed  as  part  of  a  hedge 
transaction."  A  new  Advice 
enumerating  the  procedure  for 
executing  hedge  orders  is  also  proposed 


"See  Amendment  No.  2. 

■'Amendment  No.  1  clarifies  that  s>Tithetic  " 
options  will  not  be  eligible  for  hedge  order  priority. 

'"Because  spread  priority  principles  will  not 
apply,  the  option  leg  of  a  synthetic  option  order 
will  have  to  be  executed  at  a  price  better  than  the 
established  market  in  order  to  be  eligible  for  net 
debit/credit  quoting  and  execution.  The  option  leg 
of  a  synthetic  option  order,  in  that  instance,  will 
receive  price  priority  under  the  normal  priority 
principles  [i.e..  it  must  better  the  existing  market  to 
receive  priority.)  See  Amendment  No.  1  and  Rule 
1014. 

' '  See  Amendment  No.  1 


for  both  equity  option  and  foreign 
currency  option  ("FCO")  floors.  OFPA 
F-14  (Executing  Hedge  Orders)  restates 
the  definitions  in  Rule  1066(f)  and  the 
priority  procediu^  in  Rule  1033(d)  and 
(e)  for  easy  reference  by  floor  persons  in 
the  floor  procedure  advice  handbook. 
Finally,  Advice  D-2,  Instances  of  Non- 
Liability  for  Floor  Brokers  or  Specialists, 
would  be  amended  to  include  synthetic 
orders. 

Certain  changes  proposed/by  the  Phlx 
to  Rules  1066  and  1033  are  applicable 
solely  to  the  trading  of  FCOs.  The  Phlx 
believes  these  changes  will  allow  Phlx 
market  participants  to  utilize  foreign 
currency  options  contracts  more 
effectively  as  risk  hedging  instruments. 
The  Exchange  notes  that  the  FCO 
markets  tend  to  attract  and  be  utilized 
by  sophisticated  institutional  and 
corporate  investors.  This  is  in  part  due 
to  the  nature  of  the  instruments  and  the 
tremendous  size  of  the  underlying 
currency  markets.  Sophisticated 
institutional  and  corporate  investors 
frequently  effect  ratio  and  multi-part 
transitions,  rather  than  relying  on  one- 
to-one  spreads  and  other  orders. 

First,  because  Rule  1033  deals  with 
priority  for  different  types  of  spreads, 
existing  Commentary  .02  of  Rule  1066  is 
proposed  to  be  moved  to  Rule  1033(f). 
Because  Rule  1066  generally  contains 
definitional  provisions,  a  new 
Commentary  .02  to  Rule  1066  would  be 
adopted  containing  a  definition  of 
multi-spread  transactions  in  FCOs.>2 

Second.  Rule  1033(g)  is  proposed  to 
be  added  to  state  that  for  options  on 
foreign  currency,  a  spread  order  may 
consist  of  a  different  number  of 
contracts  so  long  as  the  number  of 
contracts  differ  by  a  permissible  ratio. 
As  a  result,  ratio  spreads  would  become 
eligible.for  spread  priority  pursuant  to 
Rule  1033(d).  For  purposes  of  this  rule, 
a  permissible  ratio  would  be  defined  as 
one-to-one,  on-to-two,  one-to-three,  and 
two-to- three. 

Third,  proposed  Rule  1033(h)  is  a  new 
paragraph  governing  multi-spread 
priority  for  an  FCO  participant  holding 
two  spread  type  orders  for  the  same 
amount.  Eligible  multi-spread 
transactions  in  FCOs,  as  defined  in  new 
Commentary  .02  of  Rule  1066,  could  be 
executed  as  a  single  transaction  as  long 
as  at  least  one  of  the  individual  legs  of 
each  individual  spread  (up  to  a 
maximum  of  six  legs  for  the  total 
transaction,  or  two  spreads)  is  executed 
at  a  better  price  than  the  established  bid 
or  offer  for  that  option,  and  that  no 


option  leg  is  executed  at  a  price  outside 
of  the  established  bid  or  offer  for  that 
option  contract.  The  language  of  Rule 
1033(h)  parallels  existing  language  in 
Rule  1033(f),  relating  to  three-way 
transactions." 

Finally,  OFPA  F-16  (Two-Way, 
Three-Way  and  Multi-Spread 
Transactions)  is  proposed  by  the  Phlx 
for  adoption.  This  Advice  restates  the 
aforementioned  definitions  and 
procedures  regarding  FCO  spread 
priority  for  easy  reference  by  floor 
persons  in  the  floor  procedure  advice 
handbook. 

11.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5).  >*  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirement  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade  and 
not  to  permit  unfair  discrimination 
between  customers,  issuers,  brokers, 
and  dealers. 

The  Commission  believes  that  the 
proposal  will  ensure  adequate 
protection  to  investors  b^use  the  rule 
as  amended  will  only  afford  priority  to 
those  transactions  that  improve  the 
established  market  for  the  spread,  as 
measured  by  the  aggregate  price  of  all 
legs  of  the  transaction.  Because  the  rule 
provides  that  at  least  one  leg  of  the 
transaction  must  be  executed  at  a  better 
price  than  the  established  market  for  the 
option  and  that  no  leg  of  the  transaction 
may  be  executed  outside  of  the 
established  market  for  the  option  series, 
the  Commission  believes  that  this 
change  affords  greater  protection  to  the 
limit  order  book  and  therefore,  that 
customer  limit  orders  will  not  be 
disadvantaged.  Furthermore,  because 
the  Rule  currently  requires  that  one 
member  must  represent  all  legs  of  the 
trade  and  that  the  trade  may  only  be 
executed  against  one  other  member, 
public  customers  are  still  less  likely  to 
lose  priority  to  hedge  orders.  The 
Commission  believes  the  proposal  is  a 


'-The  Phlx  amended  Commentary  .02  to  Rule 
1066  to  require  that  ail  legs  of  a  multi-spread 
transaction  be  for  th<^  same  account.  See 
Amendment  No.  2. 


'^Proposed  amended  rule  1033(f)  defines  three- 
way  transactions  as  spread,  straddle,  and 
combination  orders  of  three  individual  series  in  the 
same  FCOs  where  (i)  the  order  size  for  each  of  the 
three  individual  series  are  equal  to  each  other,  or 
(ii)  the  combined  order  size  of  any  two  series  on 
the  same  side  of  the  market  is  either  equal  to  the 
order  size  of  the  third  series  or  differs  from  the 
order  size  of  the  third  series  by  a  permissible  ratio. 
A  permissible  ratio  is  any  one  of  the  following:  one- 
to-one.  one-to-two.  one-to-thrce.  and  two-to-lhroe. 

"15U.S.C578f(b)(5)(19e2). 
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reasonable  effort  by  the  Phlx  to 
accommodate  the  ability  to  price  hedge 
orders  more  competitively  while  at  the 
same  time  not  disadvantaging  the  public 
customer  limit  order  book.  The 
Commission  also  notes  that  the  priority 
principles  applicable  to  synthetic 
options  remain  unchanged,  i.e.,  the 
option  leg  will  have  to  be  executed  at 
a  price  better,  than  the  established 
market  in  order  to  receive  price 
priority." 

The  i»hlx  has  created  a  new  Advice, 
OFPA  F-14.  that  restates  the  definitions 
of  hedge  orders  contained  in  Rule 
106B(f)  and  enumerates  the  priority 
principles  contained  in  Rule  1033. 
Addit;onaily.  the  Phbi  has  amended 
OFPA  F-4  to,  among  other  things, 
require  the  marking  of  order  tickets 
'  executed  in  reliance  upon  the  spread 
priority  rules.  OFPA  F-14  simply 
re.«;tjtes  the  definitions  and  principles 
already  established  in  Rules  1066  and 
1 033  for  easy  reference  by  floor  traders. 
Moreover,  the  amendment  to  OFPA  F- 
4  merely  crates  a  new  trade  identiHer  for 
synthetic  options  similar  to  that  already 
required  the  hedge  orders.  Accordingly, 
the  Commission  believes  these  changes 
raise  no  new  or  unique  regulatory 
issues. 

Several  other  changes  are  applicable 
only  to  foreign  currency  options.  The 
Phlx  has  added  Coiomentary  .02  to  Rule 
1066  to  provide  a  definition  of  multi- 
spread  transactions,  and  new  paragraph 
(h)  to  Rule  1033  was  created  io  allow 
multi-spread  transactions  in  FCOs  for 
the  same  account  to  be  executed  as  a 
single  transaction  in  accordance  with 
spread  priority  principles.  Although  the 
Commi.ssion  has  been  «.oncemed  that 
granting  priority  to  ratio  orders  and 
multi-part  transactions  would  allow 
institutional  orders  to  preempt  public 
customer  orders,  the  Commission 
believes  the  above  changes  are 
appropriate  in  the  context  of  the  FCO 
market  only  for  several  reaiwns.  First. 
Ihe  Commission  notes  that  the  FCO 
market  is  dominated  by  institutions  and 
soplii.sticated  corporate  investors  who 
regularly  utilize  ratio  orders  and 
«.ondiict  multi-spread  transaction.s. 
Set;ond,  because  the  number  of  public 
«  ustomer  orders  placed  on  the  books  of   " 
foreign  curivncv  specialists  is  not 
signifiranf.  preemption  of  customer 
orders  is  unlikely.  Thi.rd.  the  priority 
rules  applit  r.hle  to  multi-spread 
lr.insac:tions  mirror  the  priority  rules 
«  urrently  in  piai:e  for  three-w.iy  spread 
type  orders,  as  stated  in  Rule  lb33(e). 
Beiause a  multi-spread  order,  as  defined 
by  Commentary  .02  to  Rule  1066. 
combineN  fwt>-way  and/or  thrwe-w.iy 
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spread  jransa'.tions  (to a  maximum-of 
six  legSjfor  the  total  transaction),  and 
must  hi  for  the  same  accoimt,  the 
Commission  believes  that  thus  change 
will  all*w  institutional  investors  to 
better  liilize  sophisticated  trading 
technitJies  involving  FCO's  without 
alterinathe  existing  priority  principles 
applicable  to  three-way  orders. 

The  p  roposa!  also  permits  spread 
orders  i  i  the  FCO  market  to  consist  of 
a  diffen  nt  number  of  contracts  provided 
the  nun  hex  of  contracts  differ  by  a 
permisa  ble  ratio.  This  will  permit  ratio 
orders  t » become  eligible  for  spread 
priority  pursuant  to  Rule  1033(d).  The 
Commii  sion  recognizes  the 
predom  nance  of  institutional  investors 
and  the  >revalence  of  .spread-type  ratio 
orders  L  i  the  FCO  markets.  Accordingly, 
the  Con  raL'^ion  believes  the  ability  to 
utilize  r  itio  orders  will  fatilitate 
opportu  lities  for  risk  hedging. 

The  F  ilx  has  restated  the  above 
changes  to  the  definitions  and  priority 
principl  3s  applicable  to  FCOs  in  OFPA 
F-16  foj  easy  reference  by  floor  persons. 
Therefo  e.  the  Commission  does  not 
believe  i  (lese  changes  raise  any  new  or 
unique  i  egulatory  issues. 

Finall  -,  OFPA  D-2  has  been  amended 
to  provii  e  for  the  inclusion  of  synthetic 
options.  Because  synthetic  orders 
consist  <  f  two  separate  transactions 
which  n  ay  be  quoted  at  a  net  debit/  ■ 
credit,  t  e  Commission  notes  there  will 
be  instai  ces  where  floor  members  will 
be  unab  3  to  fill  both  components  of  the 
order  at  he  net  price.  Accordingly,  the 
Commis  iion  believes  it  is  proper  to 
include  ynthetic  orders  within  OFPA 
D-2  so  a !  not  to  subject  floor  members 
to  liahili  y.for  failure  to  fill  an  order  at 
a  specifi  sd  price. 

The  O  immission  finds  good  cause  for 
approvii  g  Amendment  Nos.  1  and  2  to 
Ihe  prop  )sed  rale  change  prior  to  the 
thi.ni^rth  day  after  the  date  of 
publicat  on  of  notice  thereof  in  the 
Federal  Register.  Amendment  No.  1 
pennits  !  ynthetic  orders  to  be  quoted  at 
a  net  drl  it/credit,  and  al.^o  runioves 
.synthetii  options  from  the  definition  of 
hedge  or  ler.  The  ability  to  quote  in  net 
prices  w  !l  perpiit  market  participants  to 
price  the  ;e  orders  more  pi-ecisely,  which 
should  n  suit  in  greater  efficiency  and 
improvei    liquidity  in  their  exetrution, 
and  beffe  r  prices  for  investors. 
Furthem  ore,  the  Commission  notes  that 
the  exch  ?ion  of  synthetic  orders  from 
Ihe  defin  tjon  of  hedge  order  will  have 
the  effed  of  not  extending  the  spread 
priority  i  iles  to  synthetic  orders.  The 
Commisj  ton  believes  this  will  prevent 
Ihe  exce*  ;ive  loss  of  priority  to  public 
customer  5  on  the  limit  order  book. 
Addition  illy,  the  Amendment  requites 
the  .sto<:k  portion  of  synthetic  optiom 


and  conversions  and  reversals  to  be 
executed  prior  to  the  execution  of  Ihe 
option  portion  of  the  transaction.  The 
Commission  believes  this  change  is 
consistent  with  previous  instances 
where  the  Commission  has  required 
related  transactions  to  be  effiscted  prior 
to  the  execution  of  the  options  order,  in 
order  to  prevent  stock  prices  from  being 
influenced  by  the  options  feg-of  the 
transaction.  The  definitionij^hedge 
order  in  Rule  1066(f)  and  mim>spread 
transaction  in  Commentary  .02  to  Rule 
1066  in  Amendment  No.  2  have  al.so 
been  amended  to  include  the 
requirement  that  all  legs  of  the 
transaction (s)  be  for  the  same  account  '•» 
The  Commission  believes  these  changes 
will  prevent  the  unbundling  of  orders 
for  the  purpose  of  taking  advantage  of 
the  benefits  of  the  spread  priority  rules. 
Amendment  No.  2  also  creates  a  new 
paragraph  (d)  in  OFPA  F-14  for 
synthetic  opticm  orders.  This  change 
simply  restates  for  the  benefit  of  floor 
personnel  the  procedures  involved  in 
executing  synthetic  orders  and, 
therefore,  raises  no  new  or  unique 
regulatory  issues.  Finally,  in 
Amendment  No.  2,  the  Phlx  inserted  the 
clause  "in  accordance  with  Rule  1014" 
to  paragraph  (e)  of  Rule  1033.  The 
Commission  notes  that  this  change  ' 
clarifies  that  synthetic  orders  are  not 
eligible  for  special  priority  rules  and 
that  they  must  instead  be  executed  in 
accordance  to  the  Phlx's  normal  order 
priority  principles,  which  are  referenced 
in  Rule  1014  (g)  and  (h).  Accordingly, 
the  Commission  believes  it  is  consistent 
with  Sections  6(b]{.S)  and  19(b)  of  the 
Act  to  approve  Amendment  Nos.  1  umI 
2  to  the  proposed  rule  riiange  on  an 
accelerated  basis. 

III.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2.  Persons  making  written 
.submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securitits 
and  Exchange  Commission,  450  Fifth 
Street.  N.W..  Washington,  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  rRspect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  aaxirdance  with  the 
provisions  of  5  U.S.C  552,  will  be 


"■.^mpndiTieiii  No.  1  .-tinfiej.  the  Kh^CmltUM  <i) 
hedge  orct«-r  while  Ainendn.ent  No.  2  relale!<  So 
iiiulti-xpmiid  transHTtUins, 
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.available  for  inspection  and  copying  at 
Ihe  Commission's  Public  Refierertce 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatoiy 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
De(Mmber  27, 1994. 

It  therefore  is  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.' 'that  the 
proposed  rule  change,  as  amended.  (SR- 
Phlx-93-1 4)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarlaod. 

Deputy  Secretary. 

IFROoc.  94-29791  Filed  t2-2-»4:  8:45  ani| 
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[Rei.  No.  IC-2073S;  No.  812-«206] 
AUSA  Ufe  Insurance  Company,  et  al. 

November  28,  1994. 
agency:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 


APPUCANTS:  AUSA  Life  Insurance 
Company.  Inc.  ("AUSA  Ufe").  AUSA 
Endeavor  Variable  Annuity  Account 
("Variable  Account").  AEGON  USA 
Securities.  Inc.  ("AEGON  Securities"), 
and  Certain  Principal  Underwriters 
( "Future  Underwriters"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(r)(2)ofthel940.^ct. 
SUMMARY  OF  APPLICATWN:  Applit;ants 
seek  an  order  permitting  the  deduction 
fttjm  the  assets  of  the  Variable  Account 
of  a  mortality  and  expense  risk  charge 
in  connection  with  the  issuance  and 
sale  of  certain  flexible  premium  variable 
annuity  contracts  ("Contracts"). 
RUNG  DATE:  The  application  was  Hied 
on  September  1, 1994.  An  Amended  and 
Restated  Application  was  filed  on 
October  27,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
Issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  mav  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally  01=  by  mail.  Hearing  requests 

"  15  U.S.C  §  78..»(bM2)  11982). 
'"17  r.FR  S20a30-3(a)«12)  (19931 


should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  27, 1994,  and 
should  be  accompanied  by  proof  of 
service  on  Apphcants  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  stata 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretarj',  SEC.  450  5th 
Street.  N.VV.,  Washington,  D.C.  20549. 
Applicants,  Craig  D.  Vermie.  Esq.. 
AUSA  Life  Insurance  Company,  Inc.. 
4333  Edgewood  Road,  N.E.,  Cedar 
Rapids.  Iowa  52499. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold.  Senior  Counsel,  at 
(202)  942-0670.  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Commis.sion's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  AUSA  Life  is  a  sto«:k  life  iasurance 
company  that  principally  sells  life 
insurance  and  annuity  contracts.  It 
currently  is  licensed  to  do  business  in 
the  District  of  Columbia  and  all  states 
except  Alabama.  Arkansas.  Florida, 
Hawaii.  Idaho.  Montana.  North 
Carolina.  Oregon.  Utah.  Washington  and 
Wyoming.  AUSA  Life  is  an  indirect, 
wholly-owned  subsidiary  of  AEGON 
USA.  Inc.  AEGON  USA  is  indirectly 
owned  by  AEGON  n.v.,  a  Netherlands 
holding  company  conducting  its 
business  through  subsidiary  companies 
engaged  primarily  in  the  insurance 
business. 

2.  The  Variable  Account  is  a  separate 
account  registered  with  the  fuimmission 
under  the  1940  Act  as  a  unit  investment 
trust.  The  Variable  A(xount  consists  of 
.several  subaccounts  ("Subaccounts"), 
each  investing  solely  in  a  corresponding 
portfolio  of  the  Endeavor  Series  Tnist 
("Series  Fund"  or  "Series  Fund 
Portfolios"),  or  in  shares  of  WRL  Growth 
Portfolio  ("WRL  Growth  Portfolio"),  a 
portfolio  witliin  the  WRL  Series  Fund 
Inc's  ("WRL  Fund").  Both  the  Series 
Fund  and  the  WRL  Fund  are  registered 
open-end  management  investment 
companies  of  the  series  type.  Shares  of 
Ihe  Series  Fund  Portfolios  and  the  WRL 
Growth  Portfolio  will  be  sold  to  the 
Separate  Account  at  net  asset  value. 
Series  Fund  Portfolios  and  the  WRL 
Growth  Portfolio  are  responsible  for  all 
of  their  respective  expenses,  including 
applicable  investment  .idvisory  fees. 


3.  AEGON  Securities,  an  affiliate  of 
AUSA  Life,  will  be  the  distributor  and 
principal  underwriter  of  the  Contra«;ts. 
Broker-dealers  other  than  AECON 
Securities  may  also  serve  as  distribulom 
and  principal  underwriters  of  the 
Contracts  ("Future  Underwriters"). 
AEGON  Securities  Is.  and  any  Future 
Undenvriter  will  be.  registered  as  a 
liroker-dealer  under  the  Securities 
Exchange  Act  of  1934,  and  a  member  of 
the  National  A.ssociaUon  of  Securities 
Dealers.  Inc. 

4.  The  Contracts  are  individual 
flexible  premium  variable  annuity 
contracts  offered  in  connection  with 
retirement  plans  that  may  qualify  for 
favorable  Federal  income  tax  treatment 
("Qualified  Plans")  or  on  a  non-tax 
qualified  basis  ("Non-Qualified  Plans"). 
A  registration  statement  on  Form  N-4  to 
register  the  Contracts  under  the 
Securities  Act  of  1933  has  been  filed 
with  the  Commission. » 

5.  The  Contra::ts  provide  for.  among 
other  things:  (a)  certain  minimum  initial 
and  subsequent  premium  payments, 
which  will  be  credited  with  the 
investment  experience  of  the  selected 
Subaccount(s)  investing  in  Series  Fund 
PortfoUos  or  the  WRL  Growth  Portfolio; 
(b)  several  Annuity  Payment  Options  on 
both  a  fixed  and  variable  basis, 
beginning  on  the  Annuity 
Commencement  Date;  and  (c)  the 
payment  of  a  death  benefit,  which  is 
equal  to  the  greater  of  the  Contract 
Value  or  Premium  Pavments  (net  of 
withdrawals)  plus  5.0%  annual  interest 

6.  Various  fees  and  charges  are 
deduct^  under  the  Contracts.  An 
annual  policy  maintenance  charge  of  thr 
les.ser  of  2%  of  Contract  Value  or  $35 
per  Contract  Year  will  be  deducted  prior 
to  the  Annuity  Commencement  Date, 
and  upon  a  full  surrender  on  any  date 
other  than  a  Policy  Anniversary,  to 
compensate  AUSA  Life  for  contract 
administration.  A  daily  administrative 
expense  charge,  equal  to  an  effective 
aimual  rale  of  .15%  of  the  net  assets  of 
each  Subaa.t>unt  in  which  the  Contract 


'  .^}>pl!cants  Male  thai  Ihe  {ijntracts  c.umrrlly  are 
tjoing  is.c,jpd  h>  ImernationaJ  Life  Invesion 
Insurance  (x)mpany  CIIJ")  lhroi.,ih  it»  lU  fcJuj«i»or 
Variable  Annuity  .Account  CTU  Separate 
Accotmf).  and  that  the  AUSA  Contracts  ire 
'identical  to  the  lU  Contracts  except  for  the  idnMity 
of  the  depositor  and  the  issuing  separate  arxutioL 
Appllcanis  further  rtate  thai  FU  intends  10  i-an»ipr 
its  variable  annuity  business  to  AUSA  Lifp  ihm»f-»i 
an  exchange  offer  10  be  iiud«  in  compliance  wilb 
JherequiremontiofRule  n«-2of  the  1940  An. 
Applicants  reprexint  thai  Iheit  request  lf»r 
exempfive  reiiif  is  identical  in  all  materia!  rL'^ipvis 
to  the  nelief  previiiusly  gntnled  ILI  and  the  lU 
Separate  Aciniint  In  connection  with  the  lU 
Coolraas.  Bolh  lU  and  AUSA  Ufe  are  indirect 
whollyKm-ned  substdiarie*  of  AEGON  USA.  Inr.,  an 
indirpcf  whol!y-ov»ned  subsidiary  of  AECON  ii.» 
and.  thus,  afniiatps  oTe^irh  other. 
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Owner  has  invested,  will  be  deducted 
prior  to  the  Annuity  Commencement 
Date  and,  if  a  Variable  Payment  Option 
is  selected,  may  be  deducted  after  that 
Date.  No  charge  currently  is  made  for 
transfers  among  the  Portfolios;  however, 
the  right  is  reserved  to  impose  a  charge 
of  up  to  $25  for  the  thirteenth  and  each 
subsequent  transfer  thereafter  during  a 
single  Contract  Year.  AUSA  Life  does 
not  e.xpect  a  profit  from  these  charges. 
AUSA  represents  that  it  will  monitor  its 
administrative  expenses  and  the 
proceeds  of  these  charges  on  at  least  an 
annual  basis  to  ensure  compliance  with 
Rule  26a-l  under  the  1940  Act. 

7.  AUSA  Life  will  deduct  applicable 
premium  taxes  from  the  Policy  Value  on 
the  Annuity  Commencement  Date,  or 
upon  full  surrender  or  payment  of  the 
Death  BeneHt.  No  charges  currently  are 
made  for  federal,  state  or  local  taxes, 
other  than  premium  taxes;  however, 
such  taxes  may  be  deducted  in  the 
future. 

8.  No  sales  charge  is  deducted  from 
premium  payments.  However,  certain 
full  or  partial  surrenders  will  be  subject 
to  a  maximum  7%  contingent  deferred 
sales  charge  ("CDSC"),  which  will  be 
imposed  on  a  declining  basis  during  the 
first  seven  Contract  Years  after  payment 
of  the  premium  being  withdrawn.  The 
CSDC  will  compensate  AUSA  Life  for 
expenses  relating  to  the  distribution  and 
sale  of  the  Contracts.  For  purposes  of 
computing  the  CSDC,  the  earliest 
premium  payments  will  be  deemed  to 
be  withdrawn  first.  No  CSDC  will  be 
applied  after  the  first  Contract  Year  to 
that  portion  of  the  first  surrender  in  the 
Contract  Year  equal  to  10%  or  less  of 
the  Contract  Value.  The  CSDC  also  will 
not  apply  under  certain  circumstances  if 
the  Contract  Value  is  applied  to  provide 
an  annuity  under  one  of  the  Annuity 
Payment  Options. 

AUSA  Life  does  not  anticipate  that 
-the  CDSC  will  generate  sufficient 
revenues  to  pay  all  its  distribution  costs. 
Excess  distribution  costs  would  be  paid 
out  of  AUSA  Life's  general  assets,  which 
may  include  profits  derived  from  the 
mortality  and  expense  risk  charge 
assessed  under  the  Contracts. 

9.  A  daily  charge  equal  to  an  effective 
annual  rate  of  1.25%  of  the  value  of  the 
net  assr;ts  in  the  Separate  Account  will 
be  deducted  to  compensate  AUSA  Life 
for  bearing  certain  mortality  and 
expense  risks  under  the  Contracts.  Of 
that  amount,  approximately  0.45%  is  for 
mortality  risks  and  approximately 
0.80%  is  for  expense  risks.  This  charge 
applies  prior  to  the  Annuity 
Commencement  Date  and,  if  a  Variable 
Payment  Option  is  selected,  after  that 
Date. 


10.  The  nortality  risk  arises  from 
AUSA  Lift  *s  contractual  obligation  to 
make  Ann  lity  Payments  (determined  in 
accordano  t  with  die  annuity  tables  and 
other  prov  sions  provided  in  the 
Contracts)  regardless  of  how  long  any 
individua  Annuitant  or  all  Annuitants 
may  live. '  'his  undertaking  assures  that 
neither  an  Annuitant's  own  longevity, 
nor  an  im]  rovement  in  general  life 
expectanc  ',  will  adversely  affect  the 
monthly  a  muity  payments  that  the 
Annuitant  will  receive  under  the 
Contracts.  A  mortality  risk  also  is 
assumed  in  connection  with  the  Death 
Benefit  Gilarantee,  for  which  there  is  no 
extra  charge. 

11.  The  expense  risk  assumed  by 
AUSA  Lift's  actual  administrative  costs 
will  exceed  the  amount  recovered 
through  the  administrative  and  policy 
maintenai  ce  charges. 

12.  AUJ  A  Life  currently  anticipates 
that  the  m  irtality  and  expense  risk 
charge  wi  1  be  more  than  sufficient  to 
cover  its  casts.  Accordingly,  any  excess 
will  be  pr(  »fit  to  AUSA  Life  and  may  be 
available  1  o  pay  distribution  costs  for 
the  Contri  cts  that  are  not  covered  by 
funds  der  ved  from  the  CSDC. 

Applicanl  s'  Legal  Analysis: 

1 .  Appl  cants  request  exemptions 
&t)m  Sect  ons  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  i  .ct  to  the  extent  necessary  to 
permit  th(  deduction  horn  the  assets  of 
the  Separate  Account  of  the  1.25% 
charge  for  the  assumption  of  mortality 
and  exper  se  risks.  Applicants  further 
request  th  it  such  exemptive  relief  be 
extended  o  Future  Underwriters,  a  class 
consisting  of  broker-dealers  who  may,  in 
the  future  act  as  principal  underwriters 
of  the  Cor  tracts.  Applicants  assert  that 
the  reque!  ted  exemptions  are  necessary 
and  appro  priate  in  the  pubfic  interest 
and  consi  ;tent  with  the  protection  of 
investors  ind  the  purposes  fairly 
intended  )y  the  policy  and  provisions  of 
the  1940  -  LCt. 

Applies  nts  state  that  the  terms  of  the 
relief  reqv  ested  with  respect  to  any 
Future  Ur  derwriter  are  consistent  with 
the  stand)  rds  set  forth  in  Section  6(c)  of 
the  1940   let.  Applicants  state  that 
without  t  le  requested  relief,  exemptive 
relief  woi  Id  have  to  be  requested  for 
each  new  principal  underwriter. 
Applican  s  assert  that  these  additional 
requests  f  )r  exemptive  relief  would 
present  n  )  issues  under  the  1940  Act 
not  alreac  y  addressed  in  this 
applicati(  n.  Applicants  state  that,  if 
AUSA  Li  3  were  to  repeatedly  seek 
exemptive  relief  with  respect  to  the 
same  issues  addressed  in  this 
applicatic  n,  investors  would  not  receive 
additions  protection  or  benefit  and 
could  be  I  lisadvantaged  by  increased 


overhead  of  AUSA  Life.  Applicants 
argue  that  the  requested  relief  is 
appropriate  in  the  public  interest 
because  the  relief  will  promote 
competitiveness  in  the  variable  annuity 
market  by  eliminating  the  need  for  the 
filing  of  redundant  exemptive 
applications,  thereby  reducing 
administrative  expenses  and 
maximizing  efficient  use  of  resources. 
Both  the  delay  and  the  expense  of 
repeatedly  seeking  exemptive  relief 
would,  Applicants  believe,  impair 
AUSA  Life's  ability  to  effectively  take 
advantage  of  business  opportunities  as 
they  arise. 

2.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission  to  grant  an 
exemption  ft-om  any  provision,  rule  or 
regulation  of  the  1940  Act  to  the  extent 
that  it  is  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act.  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act, 
in  relevant  part,  prohibit  a  registered 
unit  investment  trust,  its  depositor  or 
principal  underwriter,  ft-om  selling 
periodic  payment  plan  certificates 
unless  the  proceeds  of  all  payments, 
other  than  sales  loads,  are  deposited 
with  a  qualified  bank  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  deposit  or  principal 
underwriter  except  a  reasonable  fee,  as 
the  Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  duties  normally 
performed  by  the  bank  itself. 

3.  Applicants  submit  that  AUSA  Life 
is  entitled  to  reasonable  compensation 
for  its  assumption  of  mortality  and 
expense  risks.  Applicants  represent  that 
the  mortality  and  expense  risk  charge  of 
1.25%  under  the  Contracts  is  a 
reasonable  and  proper  insurance  charge 
to  compensate  AUSA  Life  for  assuming 
certain  risks  under  the  Contracts, 
including  the  risk  that:  (a)  Annuitants 
under  the  Contracts  will  live  longer  as 

a  group  than  has  been  anticipated  in 
setting  the  annuity  rates  guaranteed  in 
the  Contracts;  and  (b)  the  Account  Value 
will  be  less  than  the  Death  Benefit;  and 
(c)  administrative  expenses  will  be 
greater  than  amoimts  derived  from  the 
administrative  charges.  Thus, 
Applicants  assert  that  this  charge  is 
consistent  with  the  protection  of 
investors. 

4.  AUSA  Life  represents  that  the 
1.25%  mortality  and  expense  risk 
charge  is  within  the  range  of  industry 
practice  for  comparable  annuity 
contracts.  This  representation  is  based 
upon  AUSA  Life's  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
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consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  guaranteed  death 
benefits,  and  guaranteed  annuity  rates.  . 
AUSA  Life  will  maintain  at  its 
administrative  offices,  available  to  the 
Commi.ssion.  a  memorandum  setting 
forth  in  detail  the  product  analyzed  in 
the  course  of.  and  the  methodology  and 
results  of.  its  comparative  review. 

5.  Applicants  acknowledge  that,  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  available  to  pay 
distribution  expenses  not  reimbursed  by 
the  CDSC.  AUSA  Ufe  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangements  will  benefit  the  Separate 
Account  and  Contract  Owners.  The 
basis  for  that  conchisidn  is  set  forth  in 

a  memorandum  which  will  be- 
maintained  by  AUSA  Life  at  its 
administrative  offices  and  will  be 
available  to  the  Commission. 

6.  AUSA  Life  also  represents  that  the 
Separate  Account  w^ill  only  invest  in 
management  investment  companies 
which  undertake,  in  the  event  they 
.should  adopt  a  plan  under  Rule  12b-l 
to  finance  distribution  expenses,  to  have 
a  board  of  directors  of  trustees,  a 
majority  of  whom  are  not  "interested 
persons"  of  the  company,  formulate  and 
approve  any  such  plan. 

Conclusion: 

For  the  reasons  set  forth  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  ofr 
the  1940  Act. 

For  the  Commission,  by  the  Division  nf 
Investment  Management,  pursuant  to 
delegated  authority. 

Margval  H.  McFariand, 

Deputy  Secretary. 

IFR  Doc.  94-29792  Filed  12-2-94;  8:4.'i  ami 
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[Rei.  »lo.  IC-20737:  fVf  No.  812-0224] 
Citicorp  Ufe  Insurance  Company,  et  al. 

November  28. 1994. 

agency:  Securities  and  Exchange 

Commission  (the  "Commission"  or  the 

"SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  A«.t"). 


APPUCAHTS:  Citicorp  Life  Insurance 
Company  ("Citicorp  Life").  First 
aticorp  life  Insurance  Company  ("First 


Citicorp").  Citicorp  life  Variable 
Annuity  Separate  Account  (the 
"Separate  Account"),  First  Citicorp  Life 
Variable  Annuity  Separate  Account  {the 
"First  Citicorp  Separate  Account") 
(together  the  "Separate  Accounts"),  and 
The  Landmark  funds  Broker-Dealer 
Services,  Inc. 

RELEVANT  1940  ACT  SECTK3NS:  Order 
requested  under  Section  6(c)  for 
exemptions  from  Sections  26  {a)(2)  and 
27(c)(2)  ofthe  1940  Act. 
SUMMARY  OF  APPtJCATlOII:  Applicants 
seek  an  order  to  permit  the  deduction- 
from  the  assets  ofthe  Separate  Accounts 
of  a  mortaiily  and  expense  risk  charge 
under  certain  variable  annuity  contracts. 
FltiNG  DATE:  An  application  was  filed  on 
September  12, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  uriting  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  23. 1994,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
ofthe  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  uriting  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
N.W..  Washington,  D.C.  20549. 
Applicants,  800  Silver  Lake  Boulevartl, 
Dover,  DEI  9901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Finck  Friedlander.  Senior 
Attorney,  at  (202)  942-0670,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  ofthe  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission  s  Ptiblic 
Reference  Branch. 

Applicants' R^resentations 

1.  Citicorp  Life  is  a  stOf:k  life 
insurance  company  organized  under  the 
laws  of  Arizona.  Citicorp  Life  is  a 
wholly-owned  subsidiary  of  Citibank 
Delaware,  which  is.  in  turn,  a  wholly- 
owned  subsidiary  of  Citicorp,  a  bank 
holding  company.  Citicorp  Life  is 
licensed  to  do  business  in  4B  states  and 
the  District  of  Columbia.  Citicorp  Life  is 
the  depositor  and  sponsor  of  the 
Separate  Account. 
^  2.  First  Citicorp,  a  wholly-owned 
subsidiary  of  Citicorp  Life,  is  a  sto«:k  life 


insurance  company  organized  under  the 
laws  of  New  York.  First  Citicorp  is 
licensed  to  do  business  only  in  New 
York  and  Arizona.  First  Citicorp  is  the 
depositor  and  sponsor  of  the  First 
Citicorp  Separate  Account. 

3.  The  Separate  Account  and  the  First 
Citicorp  Sepamte  Account  were 
established  by  Citicorp  Life  and  First 
Citicorp,  respectively,  to  fund  certain 
individua!  flexible  premium  deferred 
variable  annuity  contracts  ("Contracts' ). 
TTie  Separate  Accounts  are  registered  as 
unit  investment  trusts  under  the  ia4() 
Act  and  the  Contracts  are  registered 
under  the  Securities  Act  of  1933.  The 
Separate  Accounts  are  divided  into  sub- 
accounts, each  of  which  invests  .solely 
in  the  .shares  oi  the  corresponding 
portfolio  of  one  of  the  folloiving  series 
investment  companies:  the  Landmark 
Variable  Insurance  Products  Fund,  the 
Fidelity  Variable  Insurance  Prodmis 
Fund,  the  A.I.M.  Variable  Insurnm* 
Funds.  Inc..  and  the  M.F.S.  Variable 
Insurance  Trust  (collectively,  the 
"Funds").  Additional  sub-accounts  may 
be  established  in  the  future  to  invest  in 
other  portfolios  ofthe  funds  or  other 
investment  companies  or  unit 
investment  trusts. 

4.  The  CcMitracts  are  individual 
flexible  premium  deferred  variable 
annuity  contracts  designed  to  provide 
benefits  in  connection  with  retirement 
plans  that  qualify  for  special  federal  tax 
treatment,  or  on  a  non-qualified  basis. 
Contract  owners  may  allocate  payments 
to  one  or  more  sub-eccounts  or  to  the 
Fixed  Account  Option  that  is  part  of  the 
general  account  of  either  Citicorp  Life  or 
First  Citicorp. 

5.  The  Landmark  Funds  Broker-De.)ler 
Services,  Inc.,  registered  as  a  broker- 
dealer  under  the  Securities  Exchange 
Act  of  1934  and  a  member  ofthe 
National  Association  of  Securities 
Dealers,  Inc.,  will  serve  as  the  principal 
underwriter  of  the  Contracts.* 

6.  There  is  an  annual  Contract 
administration  charge  of  $30  that  is 
deducted  in  rebance  on  Rule  26a-l. 
Applicants  do  not  anticipate  any  profit 
from  this  charge. 

7.  There  is  a  daily  administrative 
charge  at  an  annual  rate  of  0.05%  of  the 
assets  ofthe  Separate  Accounts.  This 
charge  is  guaranteed  not  to  increase  and 
is  deducted  in  reliance  on  Rule  2(>a-l 
under  the  1940  Act.  Applicants  do  not 
expecl  a  profit  from  this  chai^. 

8.  The  Contracts  do  not  provide  lor  a 
front-end  sales  charge  to  be  dedu<:ted 
from  purchase  payments.  Instead,  a 
surrender  or  contingent  deferred  sales 


'  Applicant*  rvpreaent  that,  during  the  Notifx 
Period,  the  apptii.alio:i  will  be  amended  lo  potled 
ltii»  r«'pm«'iii..!irtn. 
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charge  ("CDSC")  of  up  to  7%  of  the 
amount  withdrawn  or  surrendered  is 
charged.  During  each  Contract  year,  up 
to  10%  of  all  purchase  payments,  less 
prior  withdrawals,  may  be  withdrawn 
without  the  imposition  of  a  surrender 
charge.  The  following  table  shows  the 
charges  applied  to  purchase  payments 
withdrawn  or  surrendered,  on  a  first-in- 
Tirst-out  basis: 


Number  of  years  since  date  ot 
purchase  payment 

Charge  as 

percentage 

of  purchase 

payment 

withdrawn 

(percent) 

0-1 

7 

1-2 _ 

2-3 

6 

5 

S-4 

4 

4-5 

3 

5+ 

0 

9.  Citicorp  Life  and  First  Citicorp  will 
deduct  a  mortality  and  expense  risk 
charge  that  is  equal,  on  an  annual  basis, 
to  1.25%  of  the  average  daily  net  asset 
value  of  the  Separate  Accounts: 
approximately  .50%  for  mortality  risks 
and  .75%  for  expense  risks. 

The  mortality  risks  assumed  by 
Citicorp  Ufe  and  First  Citicorp  arise 
firom  their  guarantees  to  make  annuity 
payments  as  provided  in  the  Contracts 
regardless  of  how  long  all  annuitants  or 
any  individual  annuitant  lives.  Also, 
Citicorp  Life  and  First  Citicorp  bear 
mortality  risks  associated  with  the 
Contracts'  death  benefit  provisions.  The 
expense  risks  assumed  by  Citicorp  Life 
and  First  Citicorp  are  the  risks  that 
actual  administrative  costs  will  exceed 
the  amount  recovered  ht>m  the 
administration  charges,  processing  fees, 
if  any,  and  the  annual  contract  fee. 

10.  Premium  taxes  of  states  and  other 
governmental  entities,  currently  ranging 
up  to  3.5%.  are  deducted  from  Contract 
Value  either  at  the  time  the  Contract  is 
surrendered,  on  the  annuity  income 
date,  or  at  such  other  time  as  the  taxes 
are  assessed. 

11.  Currently  no  fee  is  charged  for 
transfers  among  the  sub-accounts  and 
the  Fixed  Account.  However,  Citicorp 
Life  and  First  Citicorp  reserve  the  right 
to  charge  $25  for  the  13th  and  each 
subsequent  transfer  during  a  Contract 
year.  Applicants  represent  that  this 
charge,  if  imposed,  would  be  deducted 
in  reliance  on  Rule  26a-l  under  the 
1940  Act.  Citicorp  Life  and  First 
Citicorp  do  not  anticipate  any  proflt 
from  this  charge. 

12.  Currently  no  processing  fee  is 
charged  for  withdrawals.  However, 
Citicorp  Life  and  First  Citicorp  reserve 
the  right  to  charge  the  lesser  of  $25  or 
2%  of  the  amount  withdrawn  for  the 


13th  andleach  subsequent  withdrawal 
during  a  Contract  year.  This  charge 
would  b«  deducted  in  reliance  on  Rule 
26a-l  un  der  the  1940  Act.  Applicants 
do  not  e)  pect  a  profit  from  this  charge. 

Applicai  ts'  Legal  Analysis  and 
Conditio  is 

1.  Sect  ons  26(a)(2)  and  27(c)(2)  of  the 
1940  Act  prohibit  a  registered  unit 
investme  nt  trust  and  any  depositor  or 
underwr  ter  thereof  from  selling 
periodic  layment  plan  certificates 
unless  tH  i  proceeds  of  all  payments  are 
deposited  with  a  qualified  trustee  or 
custodian  and  held  under  arrangements 
which  pi  ohibit  any  payment  to  the 
deposito  or  principal  underwriter 
except  a  ee,  not  exceeding  such 
reasonah  e  amounts  as  the  Commission 
may  pre!  cribe,  for  performing 
bookkee  ling  and  other  administrative 
services. 

2.  Apf  licants  request  an  order  under 
Section  I  (c)  exempting  them  from 
Sections  26(a)(2)  and  27(c)(2)  of  the 
1940  Ac  to  the  extent  necessary  to 
permit  tie  deduction  of  the  mortality 
and  expense  risk  charge  from  the  assets 
of  the  Separate  Accounts  under  the 
Contracts. 

3.  Apalicants  represent  that  the 
mortalitj  and  expense  risk  charge  is 
within  tie  range  of  industry  practice 
with  respect  to  comparable  annuity 
product!  Applicants  base  this 
representation  on  an  analysis  of 
publicly  available  information  about 
compara  }le  products,  taking  into 
considei  ition  such  factors  as  current 
charge  1<  vels,  the  existence  of  charge 
level  gu]  rantees,  and  guaranteed 
annuity  -ates.  Citicorp  Life  and  First 
Citicorp  represent  that  they  will 
maintain  at  their  administrative  offices 
memoranda,  available  to  the 
Commission,  setting  forth  in  detail  this 
analysis] 

4.  To  iie  extent  the  CDSC  is 
insufHci^nt  to  cover  the  actual  cost  of 
distribution  costs  will  be  paid  from 
Citicorp  Life's  and  First  Citicorp's 
general  Assets,  including  the  profits,  if 
any,  fron  the  mortality  and  expense 
risks  charges.  Applicants  represent  that 
there  is  t  reasonable  likelihood  that  the 
propose^  distribution  financing 
arrangeilients  will  benefit  the  Separate 
Accoun  5  and  Contract  owners.  "The 
basis  foi  such  conclusion  will  be  set 
forth  in  nemoranda  maintained  by  the 
Citicorp  Life  and  First  Citicorp  at  their 
adminis  rative  offices  and  available  to 
the  Con  nnission  upon  request. 

5.  Citi  :orp  Life  and  First  Citicorp 
represei  t  that  the  Separate  Accounts 
will  invi  ist  only  in  management 
investm  mt  companies  that  undertake, 
in  the  e^  ent  the  company  adopts  a  plan 


to  finance  distribution  expenses  under 
Rule  12b-l  under  the  1940  Act,  to  have 
a  board  of  directors,  a  majority  of  whom 
are  not  interested  persons  of  the 
company  within  the  meaning  of  Section 
2(a)(19)  of  the  1940  Act,  formulate  and 
approve  any  such  plan. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
26(a)(2)  and  27(c)(2)  of  the  1940  Act  to 
deduct  the  mortality  and  expense  risk 
charge  from  the  assets  of  the  Separate 
Accounts  under  the  Contracts  meet  the 
standards  in  Section  6(c)  of  the  1940 
Act.  Applicants  assert  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purpose  fairly 
intended  by  the  policies  and  provisions 
ofthe  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  94-29793  Filed  12-2-94;  8:45  ami 
BILLING  CODE  WIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
[License  No.  05/05-0202] 

M&l  Ventures  Corporation 

Notice  is  hereby  given  of  the  filing  of 
a  request  by  M&I  Ventures  Corporation 
(M&I),  a  Small  Business  Investment 
company,  located  at  770  North  Water 
Street,  Milwaukee,  WI 53202  for  an 
exemption  to  CFR  13,  Section 
107.901(b)(1)  ofthe  Small  Business 
Investment  Company  Regulations  which 
prohibit  a  licensee  from  directly  or 
indirectly  financing  an  associate. 

M&I  has  requested  the  exemption 
from  Section  107.903  so  that:  (i)  Thomas 
B.  Hansen,  an  associate  of  M&I,  may 
become  a  director,  officer  and  10% 
stockholder  of  Predelivery  Service 
Corporation  (PSC),  a  small  concern 
recently  financed  by  M&I,  and  (ii)  M&I 
may  provide  additional  financing  to 
PSC  in  the  future  without  prior  SBA 
approval.  M&I  is  an  unleveraged 
Licensee  and  expects  to  remain  so. 

In  October  of  1994,  M&I  and  William 
Blair  Leveraged  Capital  Fund,  L.P. 
(Blair),  an  unaffiliated  third  party 
investor,  each  provided  $2,520,120  on 
the  same  terms  for  a  30%  share  each  of 
PSC  equity  to  partially  finance  a 
management  buy-out  of  PSC  from  Ford 
Motor  Company  (Ford).  Additional  debt 
financing  for  the  buy-out  which  totaled 
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$23,320,120  was  provided  by  the  Bank 
of  America  and  Ford.  Pursuant  to  the 
transaction,  all  future  decisions  by  the 
investors  concerning  PSC  will  require 
the  unanimous  consent  of  M&I  and 
Blair.  The  interests  of  both  the  Licensee 
and  PSC  were  protected  due  to  the 
participation  of  unaffiliated  third  parties 
material  to  the  transaction. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  "the 
proposed  transaction  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
S.W..  Washington,  D.C.  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Milwaukee,  Wisconsin. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011.  Small  Business 
Investment  Companies.) 

Dated:  November  18. 1994. 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 
IFR  Doc.  94-29774  Filed  12-2-94:  8:45  am) 

BtLLMG  CODE  S025-01-M 


Norwest  Equity  Partners  V;  Notice  of 
Filing  of  an  Application  for  a  License 
To  Operate  as  a  Small  Business 
Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  ofthe  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
Norwest  Equity  Partners  V  (Applicant). 
2800  Piper  Jaffray  Tower,  222  South 
Ninth  Street,  Minneapolis,  Minnesota 
55402  for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended.  (15  U.S.C.  et. 
seq.),  and  the  Rules  and  Regulations 
promulgated  thereunder. 

Norwest  Equity  Partners  V,  a 
Minnesota  limited  partnership,  is  one  of 
several  venture  capital  funds  formed  by 
Norwest  Venture  Capital  Management, 
Inc.,  a  Minnesota  corporation  which 
will  fijnction  as  the  investment  advisor. 
The  applicant's  general  partner  is  Itasca 
Partners  II,  a  Minnesota  limited  liability 
partnership:  99%  ofthe  committed 
capital  will  be  supplied  by  a  limited 
partner,  Norwest  Limited,  Inc.,  which  is 
a  subsidiary  of  Norwest  Corporation, 
and  sole  owner  of  Norwest  Venture 
Capital  Management,  Inc.  Norwest 
Corporation  is  the  nation's  14th  largest 
bank  holding  company. 

The  general  partner,  Itasca  Partners  II, 
is  located  at  the  same  address  as  the 
applicant.  Its  partners  are: 


Name  and  Title 

Daniel  J.  Haggerty,  2800  Piper  Jaffray 
Tower,  222  South  Ninth  Street. 
Minneapolis.  MN  55402— ManaRing 
Partner  * 

lohn  E.  Lindahl,  2800  Piper  Jaffray 
Tower,  222  South  Ninth  Steet, 
Minneapolis,  MN  55402— Managing 
Partner 

George  J.  Still,  Jr..  Building  3,  Suite  105 
3000  Sand  Hill  Road,  Menlo  Park, 
California  94025— Managing  Partner 

Robert  C.  Fleming,  20th  Floor,  50  Milk 

Street,  Boston,  Massachusetts  02109 

Partner 

Kevin  G.  Hall.  Building  3,  Suite  105, 
3000  Sand  Hill  Road,  Menlo  Park. 
California  94025 — Partner 

Promod  Haque.  2800  Piper  Jaffray 
Tower,  222  South  Ninth  Street, 
Minneapolis,  MN  55402— Partner 

Ernest  C.  Parizeau,  Wellesley  Office 
Park.  Suite  305, 40  William  Street, 
Wellesley,  Massachusetts  02181— 
Partner 

Stephen  R.  Sefton,  2800  Piper  Jaffray 
Tower,  222  South  Ninth  Street,  " 
Minneapohs,  MN  55402— Partner 

John  J.  Thomson,  2800  Piper  Jaffray 
Tower,  222  South  Ninth  Street, 
Minneapolis,  MN  55402— Partner 

John  P.  Whaley,  2800  Piper  Jaffray 
Tower,  222  South  Ninth  Street. 
Minneapolis,  MN  55402— Partner 
Northwest  Venture  Capital 
Management,  Inc.  is  located  at  the  same 
address  as  the  applicant.  Its  officers  are: 

Name  and  Title 

Daniel  J.  Haggerty,  2800  Piper  Jaffray 
Tower.  222  South  Ninth  Street, 

Minneapolis,  MN  55402— CEO.  Pres., 

Director 
John  T.  Thornton,  Northwest  Center, 

Minneapolis,  MN  55402— Director 
Michael  T.  Gallagher,  2800  Piper  Jaffray 

Tower,  222  South  Ninth  Street, 

Minneapolis.  MN  55402— Vice 

President 
George  J.  Still,  Jr.,  Building  3.  Suite  105, 

3000  Sand  Hill  Road,  Menlo  Park, 

CaUfomia  94025— Vice  President 
John  E.  Lindahl,  2800  Piper  Jaffray 

Tower,  222  South  Ninth  Street, 

Minneapolis,  MN  55402— Vice 

President 
Robert  C.  Fleming,  20th  Floor,  50  Milk 

Street,  Boston,  Massachusetts  02109 — 

Vice  President 
Kevin  G.  Hall,  Building  3,  Suite  105, 

3000  Sand  Hill  Road.  Menlo  Park. 

California  94025— Vice  President 
Promod  Haque,  2800  Piper  Jaffray 

Tower,  222  South  Ninth  Street, 

Minneapolis,  MN  55402— Vice 

President 
Ernest  C.  Parizeau.  Wellesley  Office 

Park.  Suite  305.  40  William  Street. 


Wellesley,  Massachusetts  02181— 
Vice  President 

Stephen  R,  Sefton,  2800  Piper  Jaffray 
Tower,  222  South  Ninth  Street,    ' 
Minneapolis.  MN  55402— Vice 
President 

John  L.  Thomson,  2800  Piper  Jaffray 
Tower,  222  South  Ninth  Street, 
Minneapolis,  MN  55402— Vice 
President 

John  P.  Whaley,  2800  Piper  Jaffray 
Tower,  222  South  Ninth  Street," 
Minneapolis.  MN  55402— VP.  Treas.. 
Secy. 

Thomas  J.  Ryan,  2800  Piper  Jaffray 
Tower,  222  South  Ninth  Street.' 
Minneapolis,  MN  55402— Asst. 
Treasurer 

Patti  Reskin.  2800  Piper  Jaffray  Tower. 
222  South  Ninth  Street,  Minneapolis. 
MN  55402— Controller,  Asst.  Secy. 

The  following  limited  Partner  owns 
10  percent  or  more  ofthe  applicant: 

Name  and  Percenter  of  Ownership 

Norwest  Limited.  Inc.,  Norwest  Center. 
Sixth  and  Marquette,  Minneapolis, 
Minnesota  55402—99% 

Norwest  Equity  Partners  V  will  begin 
operations  with  committed  capital  of 
$200  million.  The  applicant  will  be  a 
source  of  debt  and  equity  financing  for 
qualified  small  business  concerns. 

Norwest  Equity  Partners  V  will  have 
offices  in  Minnesota,  California,  and 
Massachusetts,  but  will  invest 
nationwide.  The  applicant  does  not  plan 
to  apply  for  SBA  financing. 

Matters  involved  in  SBA's 
consideration  ofthe  appUcation  include 
the  general  business  reputation  and 
character  ofthe  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  ht)m  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Minneapolis,  Minnesota. 
Menlo  Park.  California,  and  Wellesley, 
Massachusetts. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies). 
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Dated:  November  25. 1994. 
Robert  D.StUfaaan, 

Associate  Administrator  for  Investment. 
IFR  Doc  94-29745  Filed  12-2-94;  8:45  ami 
BOJJNG  COM  80aS-01-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatfon  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Requast  for  Review,  Palm  Beach 
International  Airport  West  Palm 
Beach,  FL 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  revised  future 
noise  exposure  map  submitted  by  the 
Palm  Beach  County  Department  of 
Airports,  West  Palm  Beach.  Florida  for 
The  Palm  Beach  hitemational  Airport 
under  the  provisions  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Public  Law  96-193)  and  14 
CFR  Part  150  is  in  compliance  with 
applicable  requirements.  The  FAA  also 
announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  The  Palm  Beach 
International  Airport  under  Part  150  in 
conjunction  with  the  noise  exposure 
~  maps,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
May  17. 1995.  This  program  was 
submitted  subsequent  to  a 
determination  by  FAA  that  the 
associated  existing  noise  exposure  map 
submitted  under  14  CFR  Part  150  for 
The  Palm  Beach  International  Airport 
was  in  compliance  with  applicable 
requirements  effective  February  1, 1993. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  revised 
future  noise  exposure  map  and  of  the 
start  of  its  review  of  the  associated  noise 
compatibility  program  is  November  18, 
1994.  The  public  comment  period  ends 
January  17. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Tommy  J.  Pidsering.  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  9677  Tradeport 
Drive,  Suite  130,  Orlando.  Florida 
32827-5397,  (407)  648-6583.  Comments 
on  the  proi>osed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  revised  future  noise  exposure 
map  submitted  for  The  Palm  Beach 


Intematii  mal  Airport  is  in  compliance 
with  app  icable  requirements  of  Part 
150,  effei  tive  November  18, 1994. 
Further,  FAA  is  reviewing  a  proposed 
noise  coaipatibility  program  for  that 
airport  wlhich  will  be  approved  or 
disapprcved  on  or  before  May  17, 1995. 
This  notice  also  announces  the 
availability  of  this  program  for  public 
review  alid  comment. 

Under  Section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1?  79  (hereinafter  referred  to  as 
"the  Act ').  an  airport  operator  may 
submit  t*  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  d*pict  noncompatible  land  uses 
as  of  theidate  of  submission  of  such 
maps,  a  iescription  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  reqiares  such  maps  to  be  developed 
in  consiatation  with  interested  and 
affected  parties  to  tlie  local  community, 
govemnient  agencies,  and  j)ersons  using 
the  airport. 

An  aiiport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulati  )ns  (FAR)  Part  150, 
promulg  ited  pursuant  to  Title  I  of  the 
Act,  ma]  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevent!  an  of  the  introduction  of 
addition  al  noncompatible  uses. 

The  P  ilm  Beach  County  Department 
of  Airpo  rts.  West  Palm  Beach,  Florida, 
submittt  d  to  the  FAA  on  October  6, 
1994,  a  I  evised  future  noise  exposure 
map,  descriptions  and  other 
documet^tation  which  were  produced 
during  the  Palm  Beach  International 
Airport  i='AR  Part  150  Study  conducted 
between!  March  21, 1991  and  October  4, 
1994.  It  Was  requested  that  the  FAA 
-review  this  material  as  the  future  noise 
exposure  map.  as  described  in  Section 
103(a)(ll  of  the  Act,  and  that  the  noise 
mitigatii  m  measures,  to  be  implemented 
jointly  I;  y  the  airport  and  surrounding 
commu  ities,  be  approved  as  a  noise 
compat  )ility  program  imder  Section 
104(b)  oF  the  Act. 

The  F  \A  has  completed  its  review  of 
the  revii  ed  future  nose  exposure  map 
and  rela  ted  descriptions  submitted  by 
the  Pain  i  Beach  County  Department  of 
Airport! ,  West  Palm  Beach,  Florida.  The 
specific  map  under  consideration  is 
••REVIS  3)  FIVE-YEAR  (1998)  NOISE 
EXPOS  IRE  MAP.  INCLUDING 
IMPLE^  ENTATION  OF  REVISED 
NOISE  I  DMPATffilLITY  PROGRAM 
WITH  E  HSTING  OFF-AIRPORT  LAND 
USE"  ir  the  submission.  The  FAA  has 


determined  that  this  map  for  The  Palm 
Beach  International  Airport  is  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  Novembo'  18, 1994.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limiteMi  to  a 
funding  that  the  maps  were  developed 
in  accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  progpm. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  Section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibiUties 
are  not  changed  in  any  way  under  Part  * 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlying 
of  noi^contours  onto  the  map 
depictmg'pcQperties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  Section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  imder  Section 
150.21  of  FAR  Part  ISO.  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  The 
Palm  Beach  International  Airport,  also 
effective  on  November  18, 1994. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
reuew  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program, 
llie  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  befiore  May  17, 1995. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provision  of  14 
CFR  Part  150,  Sectimi  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
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of  aviation  safety,  crate  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonable  qonsistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration, 

Orlando  Airports  District  Office,  9677 

Tradeport  Drive,  Suite  130,  Orlando, 

Florida  32827-5397 
Palm  Beach  County  Department  of 

Airports.  Palm  Beach  International 

Airport,  Building  846,  West  Palm 

Beach,  FL  33406-1491 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  information 

CONTACT. 

Issued  in  Orlando,  Florida,  November  18. 
1994. 

Charlet  E.  Bliir, 

Manager.  Orlando  Airpmts  District  Office. 
[PR  Doc.  94-29500  Filed  12-2-94;  8:45  ami 
BiuiNo  coee  m^-t^M 


(Summary  Notice  No.  PE-«4-4i] 

Patitions  for  Examption;  Summary  of 
Patitions  Racaivad;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  appUcation, 
processing,  and  disposition  of  petitions 
for  exempUon  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 


DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  26, 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. , 

800  Independence  Avenue,  SW.. 
Washington,  D.C.  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Buildihg  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-l),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  ptirsuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  November 
25, 1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
Petitions  for  Exemptioa 

Docket  No.:  27724. 

Petitioner  Academics  of  Flight. 

Sections  of  the  FAR  Affected:  14  CFR 
subpart  C,  part  65. 

Description  of  Relief  Sought:  To 
permit  Academics  of  FUght  to 
administer  a  school  aircraft  dispatcher 
written  examination,  in  lieu  of  the  FAA 
Aircraft  Dispatcher  written  examination, 
to  graduates  of  its  FAA-approved 
Aircraft  Dispatcher  Program. 

Docket  No.:  27951. 

Petitioner:  Coming  Incorporated. 

Sections  of  the  FAR  Affected:  14  CFR 
25.562  (b)  and  (c). 

Description  of  Relief  Sought:  To 
permit  Coming  Incorporated  relief  from 
the  seat  dynamic  test  requirements  for 
the  Domier  328-100  airplane  by  using 
seats  that  are  authorized  under 
Technical  Standard  Order  (TSO)  Cl27. 

Disposition  of  Petitions 

Docket  No.:  26303. 

Petitioner:  Florida  Aircraft  Leasing 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
91.9(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Florida  Aircraft 
Leasing  Corporation  to  operate  its 
McDonnell  Douglas  DC-6A  and  DC-6B 


aircraft  at  a  5  percent  increased  zero  fuel 
and  landing  weight  for  the  purpose  of 
operating  all-cargo  aircraft  under  part 
125  of  the  FAR. 

Grant.  November  8, 1994,  Exemption 
No.  5388B 

Docket  No.*:  27155. 

Petitioner:  Saab  Aircraft  AB. 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(c)(5). 

Description  of  Relief  Sought/ 
Disposition:  To  exempt  Saab  Aircraft 
AB  from  the  HIC  requirement  of 
§  25.562(c)(5),  as  amended  by 
Amendment  25-64,  which  requires  that 
each  occupant  must  be  protected  from 
serious  head  injury  under  the 
conditions  prescribed  in  paragraph  (b) 
of  this  section. 

Denial  November  8. 1994.  Exemption 
No.  5983  • 

IFR  Doc  94-29801  Filed  12-2-94;  8:45  am) 
HLLMO  COOE  4t10-13-M 


Air  Traffic  Procadures  Advisory 
Committaa 

MEHCi:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION;  Notice  of  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATPAC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  from 
January  9  through  January  12. 1995, 
from  9  a.m.  to  5  p.m.  each  day. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Gold  Coast  Hotel,  4000  W.  Flamingo 
Road,  Las  Vegas,  NV. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  W.  Frank  Price,  Executive  Director. 
ATPAC.  Air  Traffic  Rules  and 
Procedures  Service,  800  Independence 
Avenue  SW.,  Washington,  DC  20591. 
telephone  (202)  267-3725. 
SUPPLEMENTARY  MFORMATKM:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2),  notice  is  hereby 
given  of  a  meeting  of  the  ATPAC  to  be 
held  from  January  9  through  January  12, 
1995,  at  the  Gold  Coast  Hotel.  4000  W 
Flamingo  Road.  Las  Vegas.  NV. 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Conunittee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
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upgrading  of  tenninology  and 
procedures.  It  will  also  include:  ' 

1.  Approval  of  Minutes. 

2.  Submission  and  Discussion  of 
Areas  of  Concern. 

3.  Discussion  of  Potential  Safety 
Items. 

4.  Report  from  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limitedto  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  January  6, 1995.  The  next 
quarterly  meeting  of  the  FAA  ATP  AC  is 
planned  to  be  held  from  April  10-13. 
1995.  in  Washington,  DC. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
given  above. 

Issued  in  Washington.  DC,  on  November 
29,1994. 

W.  Fruik  Price, 

Executive  Director.  Air  Traffic  Procedures 
Advisory  Committee. 

IFR  Doc  94-29819  Filed  12-2-94;  8:45  ami 
MLLMG  CODE  4t10-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passeng^  Facility  Charge  (PFC)  at 
Bangor  International  Aiiport 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  Passenger  Facility 
Charge  at  Bangor  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  January  4, 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airport  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
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be  maile(  I  or  delivered  to  Mr.  Robert  W. 
Ziegelaa] ,  Airport  Director  for  Bangor 
Intemati  inal  Airport  at  the  following 
address:  }angor  bitemational  Airport, 
287  God  rey  Blvd.,  Bangor,  Maine 
04401. 

Air  capers  and  foreign  air  carriers 
may  subi  ait  copies  of  Mfritten  comments 
previous  y  provided  to  the  City  of 
Bangor  u  nder  section  158.23  of  Part  158 
of  the  Fe  leral  Aviation  Regulations. 
FOR  FUR1  ^ER  INFORMATION  CONTACT: 
Priscilla  \.  Soldan,  Airports  Program 
Specialii  I,  Federal  Aviation 
Adminis  ration.  Airports  Division,  12 
New  Enj  land  Executive  Park. 
Burlingtln,  Massachusetts  01803,  (617) 
238-761t.  The  application  may  be 
revieweq  in  person  at  16  New  England 
Park,  Burlington.  Massachusetts. 
SUPPLEMENTARY  INFORMATION:  The  FAA 

proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  he  revenue  from  a  Passenger 
Facility  :harge  (PFC)  at  Bangor 
Intemati  jnal  Airport  under  the 
provisioi  is  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconci  ation  Act  of  1990)  (Public  Law 
101-508  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  Nc  vember  10, 1994,  the  FAA 
determii  ed  that  the  application  to 
impose  i  nd  use  the  revenue  from  a  PFC 
submitte  d  by  the  City  of  Bangor  was 
substant  ally  complete  within  the 
requiren  ents  of  section  158.25  of  Part 
158  of  th  e  Federal  Aviation  Regulations. 
The  FAJ  will  approve  or  disapprove  the 
applicat  on,  in  whole  or  in  part,  no  later 
than  Ma  ch  2, 1995. 

The  fc  lowing  is  a  brief  overview  of 
the  appl  cation. 

Level  of  ;he  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  May  1, 

199i 
Propose!  charge  expiration  date:  March 

15, i005 
Total  es(  imated  PFC  revenue: 

$8,7  42,415 
Brief  dej  cription  of  proposed  project: 
Reconsti  uct  Terminal  Apron 

Class  ( ir  classes  of  air  carriers  which 
the  publ  c  agency  has  requested  not  be 
requirec  to  collect  PFCs:  None 
Exclude  1. 

Any  p  irson  may  inspect  the 
applicat  on  in  person  at  the  FAA  office 
listed  afa  ive  under  FOR  FURTHER 
INFORMA  10N  CONTACT. 

In  adc  ition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  oth<  r  documents  germans^  the 
applicat  on  in  person  at  the  Burlington 
Internal  onal  Airport,  287  Gojdfrey 
Blvd.,  B  ngor,  Maine. 


Issued  in  Burlington,  Massachusetts  on 
November  15, 1994. 

Bradley  A.  Davis. 

Acting  Manager.  Airports  Division,  New 
England  Region. 

[PR  Doc.  94-29802  Filed  12-2-94;  8:45  am) 
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Correction  to  Notice  of  Intent  to  Rule 
on  Application  to  Impose  and  Use  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Jackson  Hole  Airport, 
Jackson,  WY 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Correction. 

SUMMARY:  The  FAA  submits  a  correction 
to  the  notice  printed  on  page  55149  of 
the  November  3. 1994.  Federal  Register. 
The  notice  erroneously  indicated  that 
"The  FAA  will  approve  or  disapprove 
the  application,  in  whole  or  in  part,  no 
later  than  February  4, 1995". 

The  correction  is  as  follows:  "The 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  January  25, 1995". 

Issued  in  Ren  ton,  Washington  on 
November  17. 1994. 
David  A.  Field, 

Acting  Manager.  Airports  Division,  Northwest 
Mountain  Region. 

(PR  Doc.  94-29803  Filed  12-2-94:  8:45  ami 
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Passenger  Facility  Charge  (PFC) 
Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  October 
1994,  there  were  six  applications  and 
three  amendments  approved. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  49  use  40117  (Public  Law  103-272) 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158).  This 
notice  is  published  pursuant  to 
paragraph  (d)  of  §  158.29. 

PFC  Applications  Approved 

Pu67ic  Agency:  Salt  Lake  City  Airport 
Authority  (SLCAA).  Salt  Lake  City, 
Utah. 

Application  number:  94-01-C-OO- 
SLC. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Leve/.  $3.00. 

Total  Approved  Net  PFC  Revenue 
$65,177,790. 


Charge  Effective  Date:  December  1 , 
,  1994. 

Eastimated  Charge  Expiration  Date: 
May  1, 1998. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFCs:  (1)  All  air  taxi/ 
commercial  operators  filing  or  required 
to  File  FAA  Fonm  1800-31;  (2)  Charter 
operators  providing  on-demand,  non- 
.scheduled  services. 

Determination:  Approved.  Based  on 
information  contained  in  the  SLCAA's 
application,  the  FAA  has  determined 
eacJi  of  the  proposed  classes  account  for 
less  than  1  percent  of  tha  total  annual 
enplanements  at  Salt  Lake  City 
International  Airport. 

Brief  Description  of  Projects  to  Impose 
and  Use: 

Airport  deicing/anti-icing  projetn. 
Portions  of  the  Federal  Inspection 
.    Services/SkyWest  fecihty. 

Authority  maintenance  facility-new 
snow 
Airport  facilities. 

Airport  master  plan  and  Part  1.50 

update. 
New  runway  34L/16R, 
Regional  aircraft  rescue  and  frrefighting 

bum  pit  simulator. 
Runway  snow  removal  equipment, 
Runway  incursion  improvements- 
Phases  I  and  n, 
Runway  incursion  Phase  IH/taxiway  H, 
Runway  14/32  warm-up  apron, 
Taxiway  K  rehabilitation  and  overlay, 
2200  North  properties  acquisition. 

Brief  Description  of  Project 
Disapproved  to  Impose  and  Use:  Bird 
hazard  remediation. 

Determination:  The  FAA  has 
determined  that  insufficient  data  was 
available  to  make  an  environmental 
determination,  as  required  under 
section  158.29(b)(l){iv).  The  FAA 
concluded  that  the  project  is  at  an  early 
planning  stage  and  has  not  progressed  to 
a  point  where  impacted  areas  can  be 
identified  and  analyzed  for 
environmental  impacts.  Therefore,  this 
project  is  disapproved  for  imposition 
and  use  of  a  PFC. 

Derision  Date:  0<:tober  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dakota  Chamberlin.  Denver  Airports 
District  Office,  (303)  286-5543. 

Public  Agency:  Port  of  Bellingliam, 
Washington. 

Application  Number:  94-02-0-4)0- 
BU. 

Application  Type:  Impase  and  tJsfl 
PFC  Revenue. 

PFC  Leve/;  $3.00. 

Total  Approved  net  Use  PFC  Revenue- 
$732,000. 

Charge  Effective  Date:  January  1. 
1995. 

Estimated  Charge  Expiration  Date: 
lanuary  1,  1997. 


Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S: 

(1)  Scheduled  air  carriers  operating 
aircraft  with  less  than  10  seats  (FAR  Part 
135)  and  (2)  non-scheduled  air  carrier 
and  charter  flights  using  aircraft  with 
less  than  10  seats  (FAR  Part  135). 

Determination:  Approved.  Based  on 
information  submitted  in  the  Port  of 
Bellingham's  application,  the  FAA  has 
determined  that  each  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Bellingham  International  Airport,     "v. 

Brief  Description  of  Project  Approved 
For  Impose  and  Use:  Part  150  land 
acquisition  program. 

Decision  Date:  Ociober  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Read,  Seattle  Airports  District 
Office.  (206)  227-2661. 

Pu6//c  Agency:  Charlottesville- 
Albemarle  Airport  Authority, 
Charlottesville  Virginia. 
-    Application  Number:  94-04-C-OO- 
CHO. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Leve/:  $2.00. 

Total  Approved  Net  PFC  Revenue: 
$371,628. 

Charge  Effective  Date:  September  1, 
1992. 

Charge  Expiration  Date:  October  1, 
1993. 

Brief  Description  of  Projects  Approved 
for  Use: 

Disabled  passenger  lift 

General  aviation  taxiway  and  ramp. 

Modify  air  carrier  terminal  security 

screening  point. 
Construct  general  aviation  terminal 

access  road, 
Acquire  land  for  runway  21  protet.lion 

zone. 
Acquire  runway  fritiion  measuring 

device. 
Environmental  assessment  extend 

runway  3  safety  area. 
Decision  Date:  October  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  . 
Robert  Mendez,  Washington  Airports 
District  Office,  (703)  28.5-2570. 

Public  Agency:  The  County  of  Emmet. 
Peliston,  Michigan. 

Application  Number:  94-02-U-OO- 
PLN. 

Application  Type:  Use  PFC  Revenue 

PFC  Leve/;  $3 .00. 

Total  Approved  net  PFC  Revenue- 
$372,842. 

Charge  Effective  Date:  MsTvh  1. 1993. 

Estimated  Charge  Expiration  Date: 
August  1. 1997. 

Brief  Description  of  Projects  Approved 
For  Use: 

Rehabilitate  and  resurface  runway  14/ ' 
32. 


Construct  blast  pads  on  runway  14/32. 

Decision  Dote:  October  17. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dean  C.  Nitz,  Detroit  Airports  District 
Office,  (313)  487-7300. 

Pu6//c  Agency,  Cedar  Rapids  Airport 
Commission,  Cedar  Rapids.  Iowa. 

Appliratinn  Number:  94-01-C/-00-~ 
CH). 

Application  Type:  Impose  and  Use 
PFC  revenue. 

PFC  Leve/:  S3.00. 

Total  Approved  Net  PFC  Rewnue- 
$6,330,000. 

Charge  Effective  Date:  January  1. 
1995. 

Estimated  Charge  Expiration  Date: 
F^rjary  1,  2001. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  Cedar 
Rapids  Airport  Commission's 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  Cedar  Rapids 
Municipal  Airport. 

Brief  Description  of  Project  Approved 
For  Collection  and  Use: 

Jet  holdroom/gate  expansion. 
Commuter  holdroom/gates  screening/ 

expansion/security. 
Baggage  claim  expansion. 
Terminal  apron  expansion. 

Brief  Description  of  Project 
W/f/jdrt/wn:  Terminal  Sprinkler  Fire. 

Determination:  The  Cedar  Rapids 
Airport  Authority  Commission 
unthdrew  this  project  from  the 
application  by  letter  dated  October  17, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eleanor  Anderson,  Central  Region 
Airports  Division,  (816)  426-1728. 

Public  Agency:  Monterey  Peninsula 
Airport  District,  Monterey,  California. 

Application  Number:  94-02-U-OO- 
MRY. 

Application  T\'pe:  Use  PFC  revp.nuf 

PFC  Leve/.  $3.00. 

Total  Approved  PFC  Revenue: 
$3.9fi0.855. 

Charg/e  Effective  Dote:  January  1, 
1994. 

Estimated  Charge  Expiration  Date: 
June  1,2000. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  Previously  approved  in 
the  FAA's  October  8, 1993.  Record  of 
Decision. 

Brief  Description  of  Project  Approved 
For  Use: 

Residential  soundproofing  Phase  2-5, 
Terminal  renovation/improvement. 
Decision  Date:  October  31, 1994. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Rodriquez,  San  Francisco 
Airports  District  Office,  (415)  876-2805. 


Amei  dments  to  PFC  Approvals 


Amendment  number  city,  state 


93-01 -C-01-^JAC,  Jackson,  WY 

92-01-C-01-TEX.  Telluride,  CO  

92-01 -C-01-GJT.  Grand  Junction,  CO 


Issued  in  Washington,  D.C.  on  November 
21, 1994. 
Donna  Taylor. 
Manager,  Passenger  Facility  Charge  Bmncb. 


Cumulative  List  oi  PFC  Applications  Previously  Approved 


State,  application  number,  airport,  city 


Shoals 
Shoals 


Yuma 


St  Croix 


Alabanm 

92-01 -l-OO-HSV.,  Huntsville  Intl-Carl  T  Jones  Fiel|,  Hunts 

ville 

93-02-U-OO-HSV.,  Huntsville  InU-Carl  T  Jones  Fie*,  Hunts- 
ville   

94-03-C-OO-HSV..  Huntsville  IntJ-Carl  T  Jones  Fieljl,  Hunts- 
ville   

92-01-C-OO-MSL.,  Muscle  Shoals  Regional,  Muscle 
94-02-C-OO-MSL.  Muscle  Shoals  Regional,  Muscle 

Arizona 

92-01 -C-OO-FLG..  Flagstaff  Pulliam,  Flagstaff  .. 
9»-01-C-00-YUM..  Yuma  MCASA'uma  Internationa 

Puerto  Rico 

92-01 -C-OO-SJU.,  Luis  Munoz  Marin  International.  San  Juan 
93-02-U-OO-SJU.,  Luis  Munoz  Marin  International,  $an  Juan 

Virgin  Islands 

92-01 -l-OO-STT.,  Cyril  E  King,  Charlotte  Amalie 
92-01 -l-OO-STX.,  Alexander  Hamilton,  Christianste< 

Arkansas 

94-01 -l-OO-FSM.,  Fort  Smith  Municipal,  Fort  Smith 

California 

92-01-C-OO-ACV.,  Areata,  Areata  _ 

94-02-C-00-ACV.,  Areata,  Areata  

94-01-C-OO-BUR.,  Burbank-Glendale-Pasadena,  B^tbatik 

93-01 -C-OO-CIC,  Chico  Municipal.  Chico 

92-01-C-00-IYK..  Inyokem.  Inyokern  

93-01-C-00-LGB.,    Long    Beaeh-Daugherty    Fiefl, 

Beach  

93-01-C-OO-LAX.,  Los  Angeles  International,  Los  Al)geles  ... 
94-01 -C-OO-MOD.,  Modesto  City-County  Arpt-Hat^y  Sham, 

Modesto  

93-01 -C-OO-MRY.,  Monterey  Peninsula,  Monterey  , 

92-01 -C-OO-OAK.,  Metropolitan  Oakland  International,  Oak 

land 

94-02-C-00-OAK..  Metropolitan  Oakland  lntematio|»al.  Oak 

land  ;. 

93-01-l-OO-ONT..  Ontario  International.  Ontario 
92-01-C-OO-PSP.,  Palm  Springs  Regional.  Palm  Sdrings 
92-01-C-OO-SMF.,  Sacramento  Metropolitan,  Sacrs  -nento 
92-01 -C-OO-SJC,  San  Jose  Intemational,  San  Jos* 
93-02-U-OO-SJC.,  San  Jose  International.  San  Jos( 
93-03-C-OO-SJC.,  San  Jose  International,  San  Joa 
92-01-C-00-SBP.,  San  Luis  Obispo  County-McCheeney  Fie. 

San  Luis  Obispo 

92-01 -C-OO-STS.,  Sonoma  County,  Santa  Rosa  . 
94-02-C-OO-STS.,  Sonoma  County,  Santa  Rosa  . 
91-01-l-OO-TVL.,  Lake  Tahoe,  South  Lake  Tahoe 

Colorado 


Amendment 

approved 

date 


10/13/94 
10/13/94 
10/13/94 


Original  ap- 
proved net 
PFC  reve- 
nue 


$1,081,183 

200,000 

1,545,000 


Amended 
approved 
net  PFC 
revenue 


$413,319 
1,300.000 
1.545,000 


Original  es- 
timated 
charge  exp. 
date 


02/01/96 

11/1/97 

03/01/98 


Amended 

estimated 

charge  exp. 

date 


03/31/95 

11/1/07 

03/01/98 


Long 


Date  approved 


03/06/1992 

06/03/1993 

06/29/1994 
02/18/1992 
05/17/1994 

09/29/1992 
09/09/1993 

12/29/1992 
12/14/1993 

12/08/1992 
12/08/1992 

05/18/1994 

11/24/1992 
08/23/1994 
06/17/1994 
09/29/1993 
12/10/1992 

12/30/1993 
03/26/1993 

05/23/1994 
10/08/1993 

06/26/1992 

02/23/1994 
03/26/1993 
06/25/1992 
01/26/1993 
06/11/1992 
02/22/1993 
06/16/1993 

11/24/1992 
02/19/1993 
07/13/1994 
05/01/1992 


Level 
of  PFC 


Total  ap- 
proved net 
PFC  revenue 


$20,831,051 

0 

0 

100.000 

60,000 

2,463,581 
1.678,064 

49,768.000 
0 

0 
2,280.465 

4,040,076 

188.500 
369,500 
34.989.000 
137.043 
127.500 

3,533,766 
360.000,000 

300,370 
3.960,855 

12.343.000 

8.999.000 
49,000.000 
81.888,919 
24,045.000 
29.228.826 
0 
16,245,000 

502,437 
110,500 
272,365 
928,747 


Earliest 
charge  effec- 
tive date 


06/01/1992 

09/01/1993 

09/01/1994 
06/01/1992 
08/01/1994 

12/01/1992 
12/01/1993 

03/01/1993 
03/01/1994 

03/01/1993 
03/01/1993 

08/01/1994 

02/01/1993 
11/01/1994 
09/01/1994 
01/01/1994 
03/01/1993 

03/01/1994 
07/01/1993 

08/01/1994 
01/01/1994 

09/01/1992 

05/01/1994 
07/01/1993 
10/01/1992 
04/01/1993 
09/01/1992 
05/01/1993 
08/01/1995 

02/01/1993 
05/01/1993 
10/01/1994 
08/01/1992 


Estimated 
charge  expira- 
tion date  * 


11/01/2008 

11/01/2008 

11/01/2008 
02/01/1995 
10/01/1996 

01/01/2015 
06/01/2003 

02/01/1997 
02/01/1997 

02/01/1995 
05/01/1995 

04/01/2007 

05/01/1994 
11/01/1996 
10/01/2001 
Oo'01/1997 
09/01/1995 

03/01/1998 
07/01/1998 

08/01/2001 
06/01/2000 

05/01/1994 

04/01/1995 
07/01/1998 
11/01/2032 
03/01/1996 
08/01/1995 
08/01/1995 
05/01/1997 

02/01/1995 
04/01/1995 
07/01/1997 
03/01/1997 
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CUMULATIVE  List  of  PFC  Applications  Previously  Approved— Continued 


State,  application  number,  awport,  city 


92-01 -C-OO-COS.,  CHy  of  Colorado  Spnngs  Muncipal  Col- 

ocado  Spnngs  „ ' 

92-01-C-OO-OVX..  Denver  International  (N«w),  Denver 

93-01-C-OO-EGE.,  Eagle  CoiHity  Regional.  Eagle    . 
93-01-C-OO-FNL.  Fort  CoHins-Loveland,  Fort  Collins 

92-01-C-00-GJT.,  Walker  FieW,  Grand  Junction l"!! 

93-01 -C-OO-GUC.  Gunnison  County,  Gunnison 

93-01-C-OO-HDN.,  Yampa  Valley,  Hai'den „ '"'"'"" 

93-01-C-OO-MTJ.,  Montrose  County,  Montrose         "" 

93-01-C-OO-PUB.,  Puet)(o  Memorial,  Pueblo 

92-01-C-OO-SBS.,   Steamboat   Springs/Bob  Adarrs   Field 
Steamboat  Spnngs  ' 

92-01-C-OO-TEX.,  Tellunde  Regionai.  Teiiuride "' 

Connecticut 

93-01-C-OO-HVN..  Tweed-New  Haven.  New  Haven  .... 
93-Ol-l-OO-BLD..  Bradley  International.  Windsor  Locks  _ 
94-03-U-0i>-BDL.,  Bradley  Infernational.  Windsor  Locks 
Ftonda 

93-01-C-OO-DAB.,    Daytona    Beach    Regional,    Davtona 
Beach  

92-01-C-00-RSW..    SoutfTwest   Florida    Infemationi'Fo^ 
Myers  

93-02-U-OO-RSW..   Soutiwest   Florida    lritemationar'F(« 
Myers  

93-01 -C-O0-J/0(.,  Jacksorr,rtlle  Intemational,  Jacksonville 

92-01 -C-OO-EYW.,  Key  West  International,  Key  West 

92-01 -C-OO-MIH..  Marathon,  Marattion 

94-Ol-C-OO-MIA.,  Miami  International  Miami  „ 

92-01 -C-OO-MCO.,  Orlando  Interrabonal,  Orlando !™  1. 

93-Ol-C-OO-MCO.,  Orlando  Intemational,  Orlando .Z 

93-01-l-OO-PFN.,   Panama   City-Bay   County   Intematiofwi 
Panama  City  

92-01-C-OO-PNS..  Pensacola  RegiorairPerisacoia  "."!"."!!."' 

92-01-I-00-SRQ.,  Sarasota-Bradenton  Intematkinal    Sara- 
sola  

92-01-l-OO-TLH..  Tallahassee  Regional.  Tallahassee  !'"!!"!! 

93-02-U-OO-TLH.,  Tatehassee  Regional.  Tallahassee  ....... 

93-01 -C-OO-TPA.,  Tampa  International,  Tanpa  „ _^Z! 

93-01-C-OO-FBI.,   Palm  Beach  Irtfemational,   West   Palrti 

Beach  ..„ 

Georgia 

93-01-C-00-CSG.,  ColumiXiS  Metropolitan,  Columbus  

91-Ol-C-OO-SAV.,  Savannah  International,  Savannah 

92-01-I-00-VLD..  VaWosta  Regiwial.  Valdosta 

94-01 -C-OO-BOI..  Boise  Air  TenWnaKSowen  Field  Bioise 
Idaho 

93-01-C-OO-SUN..  Friedman  Memorial,  Hailey 
92-01-C-OO-IDA.,  Idaho  Falls  Municipal.  Idaho  Falls 
94-01 -l-OO-LWS.,  Lewiston-Nez  Perce  County.  Lewiston 
94-01-C-OO-PIH..  Pocatelto  Regional.  Pocatello 
92-01 -C-OO-TWF.,  Twin  Falls-Sun  Valley  Regionai.  Twiii 

Falls  „ 

Hlinois 

94-01-C-OO-BMI.,  Bloomington/Normal,  Bloomington/Normal 
9^-01-C-OO-MDW.,  Chk»go  Midway,  Chicago 
94-02-U-OO-MDW.,  Chicago  Midway,  Chicago  . 
93-01-C-OO-ORD..  Chicago  OTtere  Intemational,  Ctikago 
94-02-U-OO-ORD.,  Chicago  O'Hare  intemational.  Chicago 

94-01-C-OO-MLI.,  OuacKJity,  Moiine .,  ^^  ■" 

94-01-C-OO-PIA..  Greater  Peoria  Regional,  Peoria 
94-01-C-OO-UIN.,  Quincy  Municipal  Bakjwin  FieW,  oiiincy 
aa-OI-l-OO-RFD.,  Greater  Rockford,  Rockford  ... 

93-02-U-OO-RFD,  Greater  Rockford,  Rockfoid 

92-01-W)0-SPI.  Capital,  SpringfiekJ 

93-02-U-OO-SPI,  Capital,  SpringfiekJ ZI'Z™ 

93-03-4-Oa-SPI.  Capital,  SpringfieW .„ 

ana 

92-01-C-OO-FWA.  Fort  Wayne  Intemational,  Fort  Wayne 

93-Ot-C-OO-IND.  Indianaporis  Intematkxial,  Indianapois 
94-01-C-OO-SBN.  MkAana  Regional.  South  Bend 


Date  approved 


12/22/1992 
04/28/1992 
06/15/1993 
07/14/1993 
01/15/1993 
08,^7/1993 
08/23/1993 
07/29/1993 
08/16/1993 

01/15(1993 
11/23/1992 

09/10/1993 
07/09/1993 
02/22/1994 


04/20/1993 

08/31/1992 

05/10/1993 
01/28/1994 
12/17/1992 
12/17/1992 
08/19/1994 
11/27/1992 
09/24/1993 

12/01/1993 
11/23/1992 

06C9/1992 
11/13/1992 
12/30/1993 
07/15/1993 

01/26/1994 

10/01/1993 
01/23/1992 
12/23/1992 
05/13/1994 

06/29/1993 
ia'30/l992 
02/03/1994 
06/30/1994 

08/12/199? 

08»'30/1994 
06/28^993 
09/06/1994 
06/28A1993 
09/16/1994 
09/29/1994 
09/08/1994 
07/08/1994 
07/24/1992 
09/02/1993 
03/27/1992 
04/28/1993 
11/24/1993 

04/05^993 
06/28^993 
08/26.^994 


Level 
of  PFC 


Total  ap- 
proved net 
PFC  revenue 


2.330.734,321 

572.609 

207,857 

1.812.000 

702,133 

532.881 

1.461,745 

1.200,745 

1,887,337 
200,000 

2,490,450 

12.030.000 

0 


7.967.835 

253358.512 

0 

12.258.255 

945,937 

153,556 

■  64,770,000 

167,574.527 

12,957,000 

8,238.499 
4,715,000 

38.715,000 

8.617.154 

0 

87,102,000 

38.801.096 

534,633 

39,501,502 

260,526 

6,857,774 

188,000 

1,500.000 

229,610 

400.000 

270,000 

3.855,012 

500.418,285 

0 

500.418,285 

0 

11,582,995 

4,083,195 

115.517 

1,177.348 

0 

562.104 

0 

4.585,443 

26.563.457 

1 17.344.750 

9.185,403 


Eariest 

charge  effec- 
tive date 


03rt)1/1993 
07/01/1992 
09,'01/1993 
1001/1993 
04/01/1993 
11/01/1993 
11/01/1993 
11/01/1S93 
11/01/1993 

04/01/1993 
03/01/1993 

12/01/1993 
10/01/1993 
05/01/1994 


07/01/1993 

11/01/1992 

11/01/1992 
05,'01/1994 
03/01/1993 
03/01/1993 
11/01/1994 
02/01/1993 
12^1/1993 

02/01/1994 
Oe/01/1993 

09/01/1992 
02/01/1993 
02/01/1993 
10.'01/1993 

04^1/1994 

12«)1/1993 
07/01/1992 
03/01/1993 
08/01/1994 

09/01/1993 

01/01/1993 
05/01/1994 
10/01/1994 

11/01/1992 

11/01/1994 
09/01/1993 
1Z'01/1994 
0901/1993 
12A)1/1994 
12/01/1994 
12/01/1994 
10iK)1/l994 
iaM)1/1992 
12XM/1993 
06/01/1992 
06A)1/1992 
06«1/1992 

07/01/1983 
09/01/1993 
11/01/1994 


Estimated 
ctiarge  expira- 
tion date* 


02,01/1996 
01. '01/2026 
04/01/1998 
06/01/1996 
03A)1/1998 
03/01/1 9S8 
04/01/1997 
02/D1/?009 
Oe/01/2010 

04/01/2012 

11/01/1997- 

06,'01/1999 
09/01/1995 
09/01/1995 


11/01/1999 

06«1/2014 

06/01/2014 
07/01/1997 
12/01/1995 
06/01/1995 
06/01/1996 
02/01/1998 
Oe/01/1998 

1CM1/2Q07 
04A}1/1996 

09^)1/2005 
12/01/1998 
02/01/1998 

09/01/1999 

04/01/1999 

06/01/1995 
03/01/2004 
10/01/1997 
10«)1/1998 

08m/1997 
01/01/1998 
03/01/1997 
03/01/2002 

0^1/1998 

05/01/2010 
08«1<01 
08/01/2001 
10/01/1999 
10/01/1999 
11/01/2006 
05/31/2001 
07/01/1997 
IQrai/1995 
10/01/1996 
02/01/1994 
02/01/1994 
Qe/01/2006 

03«1/2015 
07/01/2005 
12/31/2003 
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Cumulative  List  of  PFC  /  pplications  Previously  Approved— Continued 


State,  application  number,  airport,  city 


Inter- 


Field. 


Field, 


Balti- 


Currv 


lowa 

93-01-C-OO-OSM,  Des  Moines  Municipal,  Des  Moine: 

92-01 -l-OO-DBQ,  Dubuque  Regional.  Dutxjque 

94-02-C-OO-DBQ,  Dubuque  Regional,  Dutxjque  

93-01-C-OQ-SUX,  Sioux  Gateway,  Sioux  City  

94-01-C-OO-ALO,  Waterloo  Municipal,  Waterloo 

Kansas 

94-01 -C-OO-ICT.  Wichita  Mid-Continent,  Wichita 

Kentucky 

94-01-C-OO-CVG,     Cincinnati/Northem     Kentucky 

national,  Covington .- 

9a-O1-C-00-LEX.  Blue  Grass.  Lexington 

93-01-C-OO-PAH,  Barkiey  Regional,  Paducah 

Louisiana 

92-01 -l-OG-DTR.  Baton  Rouge  Metropolitan.  Ryar 

Baton  Rouge , 

9a-02-U-00-BTR.  Baton  Rouge  Metropolitan,  Ryai 

Baton  Rouge 

93-01-C-OO-MSY.  New  Orleans  Intemational/Moisarl  FieW 

New  Orleans 

93-02-U-OO-MSY,  New  Orleans  Intemational/Moisaff  FiekJ, 

New  Orleans 

93-01 -l-OO-SHV,  Shreveport  Regional.  Shreveport  ... 
93-01 -C-OOP-PWM.,  Portland  International  Jetport.  F4>rtland 
Maryland 

92-01-M)0-BWI.,  Battimore-Washignton  Internatkjnj 

more 

94-02-C-OO-BWI.,  Baltimofe-Washington  Intematwnll  Balti 

more 

94-01-MX>-CBE,    Greater    Cumberland    Regtonal. 

berland 

Massachusetts 

93-01 -G-OO-BOS..  General  Edward  L.  Logan  Interr^tional, 

Boston 

92-01 -C-OO-ORH.,  Worcester  Murocipal,  Worcester 
MKhigan 

92-01-C-OO-OTW..  Detroit  Metropolitan-Wayne  Cou4ty, 

troit 

92-01 -l-OO-ESC.,  Delta  County,  Escanatja 

93-01-C-OO-FNT.,  Bishop  International  Flint 

92-01-l-OO-GRR.,  Kent  County  International,  Grand  F|ap«ds 
92-01-C-OO-CMX.,  Houghton  County  Memorial.  Han<^ 

93-01-C-OO-IWD.,  Gogebk:  County,  Ironwood 

93-01-C-00-LAN.,  Capital  City,  Lansing  

92-01-I-00-MQT.,  Marquette  County,  Marquette  .. 
94-02-U-OO-MQT.,  Marquette  County,  Marquette  . 
94-01-C-OO-MKG.,  Muskegon  County,  Muskegon 
92-01 -C-OO-PLN.,     Pellston     Regional— Emmet 

Pellston 

Minnesota 

93-01-C-OO-BRD.,  Brainerd-Crow  Wing  County  R^k>nal, 

Bratnerd  , 

94-01-C-OO-DLH.,  Duluth  International.  Duluth  .. 
94-02-C-OO-INL.  Falls  International,  International  Fals 
92-01-C-Oa-MSP.,  Minneapolis-St.  Paul  International, 

neapdis 

■94-02-C-OO-MSP.,  Minneapolis-St  Paul  International,  Min- 
neapolis   

Mississippi 

91-01-C-OO-GTR.,  GoWen  Triangle  Regional,  Columius 
92-01 -C-OO-GPT..  Gulfport-Bitoxi  Regional,  Gulfport-  iitoxi 
93-02-C-OO-GPT..  Gulfport-Bitoxi  Regional.  Gulfport-  iitoxi ... 
92-01-C-OO-PIB..  Hatliesburg-Laurel  Regkxial.  Hatt  ssburg- 

Laurel 

93-01-C-OO-JAN..  Jackson  International,  Jackson  ... 

92-01-C-OO-MEI.,  Key  Field,  MerkJian  

93-02-C-OO-MEI.,  Key  FiekJ  Merklian  

94-01-C-OO-TUP.,  Tupeto  Mun»ipaJ-C  D  Lemon! 

Tupeto 


De- 


Date  approved 


bounty. 


Min- 


UMI 


FieM. 


11. '29/1 993 
10/06/1992 
02/09/1994 
03/12/1993 
03/29/1994 

09/29/1994 


03/30/1994 
08/31/1993 
12/02/1993 


09/28/1992 

04/23/1993 

03/19/1993 

11/16/1993 
11/19/1993 
10/29/1993 

07/27/1992 
08/09/1994 
03/30/1994 


08/24/1993 
07/28/1992 


09/21/1992 
11/17/1992 
06/11/1993 
09/09/1992 
04/29/1993 
05/11/1993 
07/23/1993 
10/01/1992 
04/06/1994 
02/24/1994 

12/22/1992 


05/25/1993 
07/01/1994 
09/24/1994 

03/31/1992 

05/13/1994 

05/08/1992 
04/03/1992 
11/02/1993 

04/15/1992 
02/10/1993 
08/21/1992 
10/19/1993 

08A)3/1994 


Level 
of  PFC 


Total  ap- 
proved net 
PFC  revenue 


6,446,507 
148,500 
203.420 
204.465 
637,000 

4.259.535 


20,737,000 

12,378,791 

386,550 


9,823,159 

0 

77,800,372 


33,050,278 
12,233,751 


141,866,000 

144.727,094 

150,000 


604,794,000 
2,301.382 


640.707,000 

158,325 

32,296,450 

12,450,000 

162,986 

74.690 

7.35St483 

459.700 

0 

5,013.088 

440.875 


43.000 
562,248 
243,537 

66,355.632 

113,064,000 

1.693.211 
390,595 
607,817 

119,153 

1,918,855 

122,500 

155,223 

461,000 


Earliest 
charge  effec- 
tive date 


03/01/1994 
01/01/1993 
05/01/1994 
06/01/1993 
06/01/1994 

12/01/1994 


06/01/1994 
11/01/1993 
03/01/1994 


12/01/1992 

12/01/1992 

06/01/1993 

06/01/1993 
02/01/1994 
02/01/1994 

10/01/1992 
11/01/1994 
07/01/1994 


11/01/1993 
10/01/1992 


12/01/1992 
02/01/1993 
09/01/1993 
12/01/1992 
07/01/1993 
08/01/1993 
10/01/1993 
12/01/1992 
07/01/1994 
05/01/1994 

03/01/1993 


08/01/1993 
10/01/1994 
12/01/1994 

06/01/1992 

08/01/1994 

08/01/1992 
07rt)1/1992 
07/01/1992 

07/01/1992 
05/01/1993 
11/01/1992 
11/01/1992 

11/01/1994 


Estimated 

charge  expira- 

trondate* 


04/01/1997 
05/01/1994 
02/01/1996 
06/01/1994 
06/01/1998 

11/01/1997 


09/01/1995 
05/01/2003 
12/01/1998 


12/01/1998 

12/01/1998 

04/01/2000 

04/01/2000 
02/01/2019 
05/01/2001 

09/01/2002 
04/01/2009 
07/01/1999 


10/01/2011 
10/01/1997 


06/01/2009 
08/01/1996 
09/01/2030 
05/01/1998 
01/01/1996 
10/01/1998 
03/01/2002 
04/01/1996 
04/01/1996 
05/01/2019 

06/01/1998 


■  12/31/1995 
04/01/1996 
12/01/1998 

08/01/1994 

06/01/1998 

09/01/2006 
12/01/1993 
12/01/1995 

01/01/1998 
04/01/1995 
06/01/1994 
08/01/1996. 

10/01/1999 
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State,  applKation  number,  airport,  city 


Missouri 

93-01 -C-OO-SGF.,  Springfield  Regtonal,  SpringfieW 

92-01 -C-OO-STL.,  Lambert-St.  Louis  International.  St  Louis 
Montana 

93-01-C-00-BIL.,  Billings-Logan  Internattonal,  Billings    . 

93-01-C-OO-BZN..  Gallatin  Field,  Bozeman  ... . 

94-01-C-OO-BTM..  Bert  Mooney,  Butte 

92-01-C-OO-GTF.,  Great  Falls  International,  Great  Fans 

93-02-U-OO-GTF.,  Great  Falls  International.  Great  FaBs  . 

92-01-C-OO-HLN.,  Helena  Regtonal,  Helena  

93-01-C-OO-FCA.,  Glacier  Park  International.  Kalispell 

92-01-C-OO-MSO..  Missoula  International.  Missoula „ 

Nevada 

91-01-C-OO-LAS..  Mc  Carran  International,  Las  Vegas 

93-02-C-OO-LAS..  Mc  Carran  International,  Las  Vegas 

94-03-U-OO-LAS.,  Mc  Canan  International,  Las  Vegas 

93-01-C-OO-RNO.,  Reno  Cannon  International,  Reno 

New  Hampshire 

92-01-C-OO-MHT.,  Manchester,  Manchester 

New  Jersey 

92-01-C-OO-EWR.,  Newarit  International,  Newark 

New  York 

93-Oi-l-OO-ALB..  Albany  County,  Albany 

93-01-C-00-BGM.,  Binghamton  Regional/Edwin  A  Link  Fie. 
Binghamton 

92-01-l-OO-BUF.,  Greater  Butfato  Internattonal,  Buflalo    !" 

94-01 -C-OO-ISP..  Long  Island  Mac  Arthur.  Ishp 

92-01-l-OO-lTH..  Tonkins  County,  Ithaca  

94-02-C-OO-ITH.,  Tompkins  County,  Ithaca 

92-Oi-C-OO-JHW..  Chautauqua  County.'Jamestown.  James- 
town   ; 

92-01-C-OO-JFK.,  John  F  Kennedy  Internattonal.  New  York  . 

92-01-C-OO-LGA..  LaGuardia,  New  York 

93-01-C-OO-PLB.,  Clinton  County,  Plattsburgh 

94-01-C-OO-SLK.,  Adirondack,  Saranac  Lake 

92/01/C-00-HPN.,  Westchester  County.  White  Plains  

North  Carolina 

94-01 -C-OO-AVL..  Asheville  Regional,  Asheville 

93-01-C-OO-ILM.,  New  Hanover  International.  Wilmington  .... 
North  Dakota 

92-01-C-OO-GFK.,  Grand  Forks  Internattonal,  Grand  Forks  .. 

93-01-C-OO-MOT..  Minot  International,  Minot 

Ohio 

92-01 -C-OO-CAK.,  Akron-Canton  Regional,  Akron  

92-01-C-OO-CLE.,  Cleveland-Hopiki.ns  International,  Cleve- 
land   

94-02-U-OO-CLE..  Cleveland-Hopkins  Internattonal.  Cleve- 
land   

92-01 -l-OO-CMH..  Port  Columbus  Internattonal,  Columbus  ... 

S3-02-I-00-CMH.,  Port  Columbus  International,  Columbus  ... 

93-03-U-OO-CMH..  Port  Columbus  Internattonal.  Columbus  . 

94-02-C-OO-DAY.,  James  M  Cox  Dayton  International.  Day- 
ton   „„^ 

93-01-C-00-TOL.  Toledo  Express,  Toledo  ..". ""ZZ""''. 

94-^1-C-OO-YNG..  Youngstown— Warren  Regional,  Youngs- 
town  

Oklahonu 

92-01-C-OO-LAW.,  Uwton  Municipal,  Lawton 

92-01-l-OO-TUL..  Tulsa  Internattonal.  Tulsa 

93-02-U-OO-TUL..  Tulsa  International.  Tulsa 

Oregon 

93-01-C-OO-EUG.,  Mahton  Sweet  Field,  Eugene  

93-01-G-OO-MFR..  Medford-Jackson  County.  Medford  

93-01-C-OO-OTH..  North  Bend  Municipal.  North  Bend 

92-01-C-OO-PDX..  Portland  Internattonal,  Portland  

94-02-C-OO-PDX..  Portland  International,  Portland 

93-01-C-OO-RDM.,  Roberts  Field.  Redmond  

Pennsylvania 

92-01-l-OO-ABE..  Allentown-Bethlehem-Easton,  Allentown  ... 

92-01-C-OO-ADD.,  Altoona-Blair  County,  Altoona 


Date  approved 


08/30/1993 
09/30/1992 

01/26/1994 
05/17/1993 
04/17/1994 
08/28/1992 
05/25/1993 
01/15/1993 
09/29/1993 
06/12/1992 

02/24/1992 
06/07/1993 
04/20/1994 

10/29/1993 

10/13/1992 

07/23/1992 

12/03/1993 

08/18/1993 
05/09/1992 
09/23/1994 
09/23/1992 
09/06/1994 

03/19/1993 
07/23/1992 
07/23/1992 
04/30/1993 
05/18/1994 
11/09/1992 

09/19/1994 
11/0a'1993 

11/16/1992 
12/15/1993 

06/30/1992 

09/01/1992 

02/02/1994 
07/14/1992 
07/19/1993 
10/27/1993 

07/25/1994 
06/29/1993 

02/22/1994 

05/08/1992 

05/11/1992 
10/18^1993 

08/31/1993 
04/21/1993 
11/24/1993 
04/08/1992 

07/12/1994 
07/02/1993 

08/28/1992 
02/03/1993 


Level 
of  PFC 


Total  ap- 
proved net 
PFC  revenue 


1.937,090 
84,607,850 

5.672,136 
4.198,000 
410202 
3,010,900 
0 
1.056,190 
1.211,000 
1.900,000 

944,028,500 

36  500,000 

0 

34,263,607 

5,461,000 

84.600,000 

40,726.364 

1,872,264 

189,873.000 

18,033,985 

1.900,000 

1,344.167 

434,822 
109,980.000 

87,420,000 
227.830 
121.952 

27.883.000 

4,909,314 
1,505,000 

1,016.509 
1.569,483 

3,594,000 

34,000,000 

0 

7.341,707 

16,270.256 

0 

23,467.251 
2,750,896 

351,180 

482.135 

9,717.000 

0 

3,729,699 

1,066,142 

182,044 

17,961,850 

53,653,440 

1.191.552 

3.778,111 
198.000 


Earliest 
charge  effec- 
tive date 


11/01/1993 
12/01/1992 

04/01/1994 
08/01/1993 
07/01/1994 
11/01/1992 
11/01/1992 
04/01/1993 
12/01/1993 
09/01/1992 

06/01/1992 
06/01/1992 
07/01/1994 
01/01/1994 

10/01/1993 

10/01/1992 

03«)1/1994 

11/01/1993 
08/01/1992 
12/01/1994 
01/01/1993 
12/01/1994 

06/01/1993 
10/01/1992 
10./01/1992 
07/01/1993 
08rt)1/1994 
02/01/1993 

12/01/1994 
02/01/1994 

02/01/1993 
03/01/1994 

09/01/1992 

11/01/1992 

05/01/1994 
10/01/1992 
02/01/1994 
10/01/1992 

10/01/1994 
09/01/1993 

05/01/1994 

08/01/1992 
08/01/1992 
02A)1/1994 

11/01/1993 
07/01/1993 
02/01/1994 
07/01/1992 
11/01/1994 
10A)1/1993 

11/01/1992 
05/01/1993 


Estimated 
charge  expira- 
tion date' 


10/01/1996 
03/01/1996 

05/31/2002 
06/01/2005 
05/01/2000 
07/01/2002 
07/01/2002 
12/01/1999 
11/01/1999 
08/01/1997 

02/01/2014 
09/01/2014 
09/01/2014 
05/01/1999 

03/01/1997 

08/01/1995 

04/01/2005 

11/01/1997 
03/01/2026 
12/31/2006 
01/01/1999 
01/01/2004 

06/01/1996 
08/01/1995 
08/01/1995 
01/01/1998 
01/01/2003 
06rt)1/2022 

11/01/2000 
08/01/1997 

02/01/1997 
03/01/1999 

08/01/1996 

11/01/1995 

11/01/1995 
03/01/1994 
09/01/1996 
09/01/1996 

10/01/2001 
09/01 /1 9S6 

07/01/1996 

04/01/1996 
08/01/1995 
08/01/1995 

11/01/1998 
11/01/1995 
01/01/1998 
07/01/1994 
09rt)1/1999 
03/01/2000 

04/01/1995 
02rt)1/1rf96 


Federal  Register  /  Vol.  59,   ^o.  232  /  Monday.  December  5.  1994  /  Notices 


Federal  Raster  /  Vol.  59.  No.  232  /  Monday,  December  5.  1994  /  Nnti 


62448  Federal  Register  /  Vol.  59,   ^o.  232  /  Monday.  December  5.  1994  /  Notices 


State,  appRcation  number,  airport,  city' 


Cumulative  List  of  PFC  /  pplications  Previously  Approved— Continued 


ReW. 


94-01-C-OO-OUJ.,  Du  Bois-Jefferson  County,  Du  Boij 

92-01-G-OO-ERI..  Erie  International,  Erie 

93-01 -C-0(KJST.,  Johnstown-Cambria  County,  Johnalown. 

92-01 -l-OO-PHL..  Philadelphia  International,  Philadelphia 

93-02-U-OO-PHL,  Philadelphia  International,  Philadelphia 

94-01-C-OO-RDG..  Reading  Regional/Cart  A  Spaat 
Reading 

92-01 -C-OO-UNV.,  University  Park,  State  College 

93-01-C-OO-AVP..      Wilkes-Barre/Scranton      Interr^tional, 
Wilkes-Barre/Scranton 
Rhode  Island 

93-01 -C-OO-PVD.,  Theodore  F  Green  State.  Provideifce 
South  Carolina 

93-01 -C-OD-CAE..  Columbia  Metropolitan.  Columbia  .. 

93-0l-C-a)-49J.,  HiHon  Head,  Hillon  Head  Island 
Tennessee 

93-01-C-00-CHA.,  Lovell  Field.  Chatfanooga 

93-01 -C-OO-TYS.,  McGhee  Tyson,  Knoxville 

92-01 -l-OG-MEM.,  Memphis  International,  Memphis  ..  .. 

93-02-C-OO-MEM..  Memphis  Internabonal,  Memphis  .. 

92-01 -C-00-8NA..  Nashville  International.  Nashville  4.. 
Texas 

93-02-C-OO-AUS.,  Robert  Mueller  Municipal.  Austin  . ., 

94-01 -C-OO-BPT..  Jefferson  County,  Beaumont/Port  Arthur 

93-01-C-OO-CRP.,    Corpus    Christi    International. 
Christi 

94-01-G-OO-DFW..  Dallas/Fort  Worth  International. 
FortWof«» 

92-01-C-OO-ILE..  Kilteen  Municipal,  Killeen  

93-01-H)0-LRD.,  Laredo  International,  Laredo 

93-01-C-OO-LBB.,  Lubbock  International,  Lubbock  ... 

94-02-U-OO-l.BB.,  Lubbock  International,  Lubbock  ... 

92-01-l-OO-MAF.,  Midland  Intemattonal,  MkJIand  

94-02-U-OO-MAF..  Mklland  International,  Midland  .... 

93-01-C-OO-SJT..  Mathis  FleW.  San  Angeto 

93-01-C-00-TYR..  Tyler  Pounds  FieW.  Tyler 

94-01-C-OO-VCT..  VkJtoria  Regional.  Vk:toria 

Virginia 

92-01 -l-OO-CHO.  Charlottesville-Albemarle  Charlotte4ril»e 

92-02-U-OO-CHO.,  Charlottesville-Albemarle,  CharlotI  ssville 

93-03-U-OO-CHO..  Charlottesville-Albemarle,  CharlotfevHIe 

94-01-C-00-R»C..  Rrchmond  International  (Byrd  FieWl,  Rich- 
mond   

93-01-C-00-4AO..  Washington  OuHes  lntematk>nal. 
ington,  DC 

93-01-C-OO-DCA.,  Washington  National,  Washington 


Corpus 


Dalas/ 


94-94-02-U-OO-DCA..   Washington   National.   Wasllington. 

DC „.. 

WASHINGTON 

93-01-C-OO-BU.,  Beflingham  Internatkxval.  Bellinghaf  1 

93-01-C-OO-PSC.,  Tri-Cities.  Pasco 

93-01-C-OO-CLM..  William  R  FairchiW  International,  l^ort  An- 
geles 

94-01-C-00-PUW.,  Pullman-Moscow  Regional,  Pullmin 

92-01-C-OO-SEA..  Seattle-Tacoma  International.  Seal  He 

93-02-C-OO-SEA..  Seattle-Tacoma  International,  Seal  lie 

93-01-C-00-GEG.,  Spokane  International,  Spokane  . ... 

93-01 -M)0-ALW.,  WaHa  Walla  Regional.  Walla  Walla 

93-01 -C-OO-EAT..  Pangbom  FieW,  Wenatchee 

92-01 -C-OO-YKM.,  Yakima  Air  Terminal,  Yakima  

94-02-C-OO-YKM.,  Yakima  Air  Terminal,  Yakima 
West  Virginia 

93-01-C-OO-CRW..  Yeager.  Charleston „ 

93-01 -C-OO-CKB.,  Benedum,  Oarksburg  

92-01-C-OO-MGW..  Morgantown  Muni-Walter  L.  Bil 
MorgantCMm _... 

94-02-C-OO-MGW..  Morgantovwi  Muni-Waltef  L.  B^ 

Morgantown _ 

WiscofWin 

94-01 -C-OO-ATW.,  Outagamie  County,  Appleton 


Wash- 


DC 


Hart. 


Hart, 


Date  approved 


09/29/1994 
07/21/1992 
08/31/1993 
06/29/1992 
05/14/1993 

09/16/1994 
08/28/1992 

09/24/1993 

11/30/1993 

08/23/1993 
11/19/1993 

04/26/1994 
10/06/1993 
05/28/1992 
01/14/1994 
10/09/1992 

06/04/1993 
06/03/1994 

12/29/1993 

02/17/1994 
10/20/1992 
07/23/1993 
07/09/1993 
02/15/1994 
10/16/1992 
04/14/1994 
02/24/1993 
12/20/1993 
08/25/1994 

06/11/1992 
12/21/1992 
10/20/1993 

02/04/1994 

10/18/1993 
08/16/1993 

04/06/1994 

04/29/1993 
08/03/1993 

05/24/1993 
03/22/1994 
08/13/1992 
10/25/1993 
03/23/1993 
08/03/1993 
05/26/1993 
11/10/1992 
09/22/1994 

05/28/1993 
12/29/1993 

09/03/1992 

09/16/1994 

04/25/1994 


Level 
of  PFC 


Total  ap- 
proved net 
PFC  revenue 


200.300 

1.997.885 

307.500 

76.169.000 

0 

600.750 
t. 495. 974 

2.369.566 

103,885.286 

32,969,942 
1,542.300 

7.177.253 

5.681,615 

26.000,000 

24.026,000 

143,358,000 

6.181.800 
563,126 

5,540,745 

115.000,000 

243.339 

11,983,000 

10,699.749 

0 

35.529,521 

0 

873.716 

819.733 

SI  95.960 

S255.559 
0 
0 

30.976,072 

199,752,390 
166,739,071 


366.000 
1.230.731 

52.000 

169.288 

28,847,488 

47.500,500 

15.272,000 

1.187.280 

280.500 

416256 

14.745 

3,254.126 
105256 

55,500 

222.500 

3,233,645 


Earliest 

charge  effec- 
tive date 


12/01/1994 
10/01/1992 
11/01/1993 
09/01/1992 
0aW)1/19S3 

12/01/1994 
11/01/1992 

ia'01/1993 

02/01/1994 

11/01/1993 
02/01/1994 

07/01/1994 
01/01/1994 
08/01/1992 
04/01/1994 
01/01/1993 

11/01/1993 
09/01/1994 

03/01/1994 

07/01/1994 
01/01/1993 
10/01/1993 
10/01/1993 
05/01/1994 
01/01/1993 
07/01/1994 
05701/1993 
03/01/1994 
12/01/1994 

09/01/1992 
09/01/1992 
01/01/1994 

05/01/1994 

01/01/1994 
11/01/1993 

07/01/1994 

07/01/1993 
11/01/1993 

08/01/1993 
06/01/1994 
11/01/1992 
01/01/1994 
06/01/1993 
11/01/1993 
08/01/1993 
02/01/1993 
04/01/1995 

08/01/1993 
04/01/1994 

12/01/1992 

12/01/1994 

07/01/1994 


Estin^ted 
charge  expira- 
tion date  * 


07/01/1997 
06/01/1997 
02/01/1998 
07/01/1995 
07/01/1995 

0&'01/1998 
07/01/1997 

06/01/1997 

08/01/2013 

09/01/2008 
03/01/1999 

10/01/2002 
01/01/1997 
12/01/1994 
10/01/1999 
02/01/2004 

01/01/1995 
11/01/1996 

01/01/1998 

02/01/1996 
11/01/1994 
09/01/2013 
02/01/2000 
02/01/2000 
01/01/2013 
01/01/2013 
11/01/1998 
07/01/1998 
10/01/1997 

11/01/1993 
11/01/1993 
11/01/1993 

08/01/2005 

11/01/2003 
11/01/2000 

11/01/2000 

01/01/1995 
11/01/1996 

08/C1/1994 
01/01/1998 
01/01/1994 
01/01/1996 
12/01/1999 
11/01/2014 
10/01/1995 
04/01/1995 
06/01/1995 

04/01/1998 
04/01/1996 

01/01/1994 

12/01/1999 

09/01/2000 
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State,  application  number,  airport,  city 


92-01-C-OO-GRB..  Austin  Straubel  International,  Green  Bav 
94-01 -C-OO-LSE.,  La  Crosse  Municipal,  La  Crosse 

93-01-C-OO-MSN.,    Dane    County    Regional-Truax' 

Madison  


FiekJ. 


93-01 -l-OO-CWA..  Central  Wisconsin,  Mosiriee'";"! 
^    93-01-C-OO-RHI.,  Rhinelander-Oneida  County,  Rhirieiarxter' 

93-01-C-OO-CPR.,  Natrona  County  International,  Casoer 

93-01-C-OO-CYS..  Cheyenne.  Cheyenne  

93-01 -l-OO-GCC.  Gillette-Campbell  County.  Giiletle 

93-01 -C-OO-JAC.  Jackson  Hole.  Jackson 
Guam  ■ 

92-01-C-oa-NGM.,  Agana  Nas,  Agana  . 

93-02-O-00-NGM..  Agana  Nas.  Agana  ...     " 

Puerto  Rk»  


92-01-C-OO-BQN..  Rafael  Hernandez.  Aguadilla 
92-01 -C-OO-PSE..  Mercedita.  Ponce  ...ZZ. 


Date  approved 


12/28/1992 
04/06/1994 

06/22/1993 
08/10/1993 
08/04/1993 

06/14/1 
07/30/1 
06/28/1! 
05/25/1993 

11/10/1992 
02/25/1994 

12/29/1992 
12/29/1992 


Level 
of  PFC 


Total  ap- 
proved net 
PFC  revenue 


8,140.000 
795299 

6,746,000 

7,725,600 

167201 

506,144 

742261 

331.540 

1.081.183 

5.632.000 
258,408.107 

1.053.000 
866,000 


Earliest 
charge  effec- 
tive date 


03/01/1993 
08/01/1994 

09/01/1993 
11/01/1993 
11/01/1993 

09/01/1993 
11/01/1993 
09/01/1993 
08/01/1993 

02/01/1993 
05/01/1994 

03/01/1993 
03/01/1993 


Estimated 

ctiarge  expira- 

tkKidate* 


•The  estimated  charge  expiratk)n  date  is  subject  to  change  due  to  the  rate  of  collection  and  actual  altowabte  project  costs 


03/01/2003 
08/01/1997 

03/01/1998 
11/01/2012 
04^)1/1996 

10A)1/1996 
08/01/2000 
09/01/1999 
02/01/1996 

06/01/1994 
06/01/2021 

01/01/1999 
01/01/1999 


fFR  Doc.  94-29804  Filed  12-2-94;  8:45  am] 

BILUNQ  CODE  4t10-13-M 


Maritime  Administration 
[Docket  S-9iq 

LykBs  Bros.  Stsamship  Co.,  Ltd.; 
Notice  of  Application  for  Waiver  of 
Section  804(a)  of  ttM  Merchant  Marine 
Act,  1936,  as  Amended 

By  application  of  November  21. 1994, 
Lykes  Bros.  Steamship  Co.,  Inc.  (Lykes) 
requests  a  waiver  of  the  provisions  of 
section  804  of  the  Act  so  as  to  permit 
it  to  time  charter  up  to  four  2,400  TEU 
containerships  under  foreign  registry  in 
the  trade  between  ports  on  the  U.S.  gulf 
and  east  coast  and  north  Europe. 

The  vessels  for  which  a  waiver  is 
sought  are  now  under  construction  in  a 
German  shipyard  for  a  U.S. 
documentation  citizen  owner.  The  first 
vessel  is  scheduled  for  delivery  in 
March  1995  with  the  remaining  vessels 
to  be  delivered  at  three  month  intervals 
thereafter.  Lykes  has  committed  to  time 
charter  these  vessels  on  a  long  term 
basis. 

The  likely  itinerary  of  the  vessels 
according  to  Lykes  will  be  Galveston," 
New  Orleans,  Miami,  Charleston. 
Norfolk,  New  York.  Boston,  Antwerp, 
Bremerhaven,  Felixstowe,  and  LeHavre. 

For  quite  some  time  now,  Lykes  notes 
that  it,  just  as  other  subsidized  carriers, 
has  been  unable  to  acquire  modem 
efficient  subsidy  eligible  tonnage  at 
world  prices.  Lykes  contends  that  it  is 
essential  for  Lykes  to  upgrade  the  fleet 
of  vessels  available  to  it  in  order  to 
maintain  its  competitive  position  in  the 
trade  and  to  meet  the  needs  of  its 
customer  base. 


Lykes  concludes  that  failure  to  grant 
this  application  would  deprive  it  of  the 
use  of  these  modem  vessels  and  the 
revenue  they  will  generate. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary.  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  Act  and  desiring  to  submit 
comments  concerning  the  application 
must  file  vsrritten  comments  in  triplicate 
with  the  Secretary.  Maritime 
Administration.  Room  7210,  Nassif 
Building,  400  Seventh  Street  SVV.. 
Washington.  D.C.  20590.  Comments 
must  be  received  no  later  than  5:00  p.m. 
on  December  19, 1994.  This  notice  is 
published  as  a  matter  of  discretion  and 
publication  should  in  no  way  be 
considered  a  favorable  or  unfavorable 
decision  on  the  application,  as  filed  or 
as  may  be  amended.  The  Maritime 
Administrator  will  consider  any 
comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804)  (Operating-Differential 
Subsidies)). 

Dated:  November  30, 1994. 

By  Order  of  the  Maritime  Administrator 
Joei  C.  Rjchard. 
Secretary. 
IFR  Doc.  94-29827  Filed  12-2-94;  845  am) 

M.UNO  COOC  4t10-*1-» 


Nationai  Highway  Traffic  Safety 
Administration 

[Docket  No.  EA92-041;  Notice  3) 

Ganeral  Motors  Pickup  Trudc  Defect 
Investigation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
ACTION:  Change  of  location  and  time  of 
public  meeting. 


SUMMARY:  On  October  27, 1994.  NHTSA 
published  a  notice  that  it  will  hold  a 
public  meeting  on  December  6. 1994 
regarding  the  initial  decision  by  the 
Secretary  of  Transportation  that  certain 
pickup  trucks  manufactured  by  General 
Motors  Corporation  (GM)  with  fuel 
tanks  mounted  outside  the  frame  rails 
contain  a  defect  that  relates  to  motor 
vehicle  safety.  In  view  of  the  intense 
interest  in  Uiis  meeting,  NHTSA  has 
changed  the  location  and  starting  time 
for  the  meeting. 

FOfl  FURTHER  INFORMATKM  CONTACT: 
Ellen  Beriin,  Director,  Office  of  Public 
and  Consumer  Affairs,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington, 
DC  20590:  (202)  366-9550. 
SUPPLEMENTARY  INFORMATION:  On 
October  17. 1994,  Secretary  of 
Transportation  Federico  Pena 
announced  his  initial  decision  that 
model  year  1973-1991  full-sized  GM 
pickup  trucks  and  cab-chassis  equipped 
with  hiel  tanks  mounted  outboard  of  the 
frame  rails  contain  a  defect  related  to 
motor  vehicle  safety.  59  Fed.  Reg.  54025 
(October  27, 1994). 

That  notice  also  aimounced  that, 
pursuant  to  49  U.S.C.  §  30118  and  49 
CFR  554.10,  a  public  meeting  will  be 
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held  on  December  6, 1994.  in  order  to 
afford  GM  and  other  interested  persons 
an  opportunity  to  present  information, 
views,  and  arguments  on  the  issue  of 
whether  the  vehicles  covered  by  this 
initial  decision  contain  a  defect  related 
to  motor  vehicle  safety. 

The  public  meeting  was  originally 
scheduled  to  begin  at  10:00  a.m.  in  the 
Department  of  Transportation 
headquarters  building.  However,  in 
view  of  the  number  of  people  who  have 
advised  the  agency  that  they  wish  to 
appear  and  the  public  interest  in  this 
proceeding,  NHTSA  has  decided  to 
move  the  meeting  to  the  Federal 
Aviation  Administration  Auditorium, 
Third  Floor.  800  Independence  Avenue, 
S.W.,  Washington,  D.C.  In  addition,  in 
order  to  attempt  to  ccmiplete  the 
meeting  within  three  days,  it  will  begin 
at  9:00  a.m.  each  day. 

Authority:  49  U.S.C.  §  30118;  delegation  of 
authority  at  49  CFR  1.50(a).    - 

Issued  on:  November  30. 1094. 
Howard  M.  Smolkin, 
Executive  Director. 
|FR  Doc.  94-29885  Filed  11-30-94;  4:54  pmj 

BILLINQ  COOC  «»10-6»-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OfyiB  for 
Review 

November  28, 1994. 

The  Depwrtment  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  Obtained  by     . 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  N.W.,  Washington,  D.C.  20220. 

Special  Request:  In  order  to 
implement  the  proposed  strategic  plan 
by  January  1, 1995,  the  Department  of 
the  Treasury  on  behalf  of  the  U.S.  Mint 
is  requesting  OfHce  of  Management  and 
Budget  (OMB)  review  and  approval  by 
December  22, 1994.  All  comments  must 
be  received  by  close  of  business 
December  16, 1994. 

VS.  Mint 

OMB  Number:  New. 

Fonn  Number  None. 

Type  of  Review:  New  collection. 


Title 
Survey  > 
U.S. 


Voluntary  Customer  Satisfaction 
to  Implement  E.0. 12862  for  the 


Mnt. 

Desc  -iption:  These  voluntary 
custom  er  surveys  will  be  used  to 
implen  ent  E.0. 12862  by  obtaining 
quantil  jtive  and  qualitative  customer 
data  fo  evaluating  Customer 
Satisfai  tion. 

Resp  indents:  Individuals  or 
househ  aids. 

Estin  ated  Number  of  Respondents: 
1,100. 

Estir  ated  Burden  Hours  Per 
Respor,  se:  12  minutes. 

Freqi  lency  of  Response:  Other  (one- 
time cc  llection). 

Estir  ated  Total  Reporting  Burden: 
220  hoi  irs. 

C/eoi  once  Officer:  Mike  Green  (202) 
634-83  30.  United  States  Mint,  1730  K. 
Street,  nI.W.,  Suite  800,  Washington,  DC 
20212. 

OiVfl  Reviewer:  Milo  Sunderhauf 
(202)  3  15-7340,  Office  of  Management 
and  Bu  iget.  Room  10226.  New 
Execut  ve  Office  Building,  Washington, 
DC  205  33. 
Lois  K. :  ioUand, 

Departn  ental  Reports.  Management  Officer. 
(PR  Doc  94-29783  Filed  12-2-94;  8:45  am] 

BILUNO  <  OOC  4810-37-P 


Public  nformation  Collection 
Requirfments  Submitted  to  OMB  for 

Noveml  er  27. 1994. 

The   tepartment  of  Treasury  has 
submit  ed  the  following  public 
inform!  tion  collection  requirement(s)  to 
OMB  f<  T  review  and  clearance  under  the 
Papervi  ork  Reduction  Act  of  1980, 
Public  ^w  96-511.  Copies  of  the 
submis  iion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
informi  tion  collection  should  be 
address  ed  to  the  OMB  reviewer  listed 
and  to  (he  Treasury  Department 
Clearailce  Officer,  Department  of  the 
Treasu)  y.  Room  2110, 1425  New  York 
Avenui ,  NW..  Washington.  DC  20220. 

Bureau  of  the  Public  Debt  (BPD) 

OMB  Number:  1535-0023. 

Fom  Number: PDF 4000. 

Type  of  Review:  Extension. 

Title  Request  by  Owner  for  Reissue  of 
United  States  Savings  Bonds/Notes  to 
Add  Baieficiary  or  Coowner,  Eliminate 
Benefidary  or  Decedent,  Show  Change 
of  Name,  and/or  Correct  Error  in 
Registration. 

Description:  This  form  is  used  by 
owners  to  identify  securities  for  which 
reissue  is  requested  and  to  indicate  the 
new  re  istration  required. 


Respondents:  Individuals  or 
hous^olds. 

Estimated  Number  of  Respondents: 
600,000. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
300,000  hours. 

OMB  Number:  1535-0091. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Regulations  Governing  United 
States  Treasury  Certificates  of 
Indebtedness — State  and  Local 
Government  Series,  United  States 
Treasury  Note*— State  and  Local 
Government  Series,  and  United  States 
-Treasury  Bonds— State  and  Local 
Government  Series. 

DescTJptiqp:  These  are  regulations 
authorizing  the  issuing  of  United  States 
Treasury  bonds,  notes,  and  certificates 
of  indebtedness  of  the  State  and  Local 
Government  Series. 

Respondents:  State  or  local 
governments. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Response:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
167  hours. 

Clearance  Officer:  Vicki  S.  Ott  (304) 
480-6553,  Bureau  of  the  Public  Debt, 
200  Third  Street,  Parkersburg,  West  VA 
26106-1328. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand. 

Departmental  Reports.  Management  Officer. 
(FR  Doc.  94-29784  Filed  12-2-94;  8:45  am) 

WLUftt  COOC  481(M0-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

November  25. 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-51.1.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  CcMnments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 
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Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0951. 

Form  Number:  IRS  Forms  5434  and 
5434-A. 

Type  of  Review:  Extension. 

Title:  Application  for  Enrollment 
(5434). 

Application  for  Renewal  of 
Enrollment  (5434-A). 

Description:  The  information  relates 
to  the  granting  of  enrollment  status  to 
actuaries  admitted  (licensed)  by  the 
Joint  Board  for  the  Enrollment  of 
Actuaries  to  perform  actuarial  services 
under  the  Employee  Retirement  Income 
Security  Act  of  1974. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Record  Keepers:  6.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordke^per:  Form  5434: 
1  hour.  Form  5434-A:  27  minutes. 

Frequency  of  Response:  Other  (once 
every  3  years). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,800  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  liii  Constitution  Avenue. 
N.W..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
IFR  Doc.  94-29785  Filed  12-2-94;  8:45  am) 

BIU.MC  COOC  400-01-^ 


Customs  Service 
[TD.  94-«7J 

Tariff  Classification  of  Imported 
Magnets 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Final  change  of  position. 


SUMMARY:  This  document  gives  notice  of 
a  change  of  position  regarding  the 
classification  of  imported  articles 
consisting  of  small  metal  or  barium 
ferrite  magnets  placed  in  a  plastic, 
textile  or  ceramic  housing  (sometimes 
referred  to  as  refirigerator  or  household 
magnets),  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 

Customs  has  ruled  in  the  past  that 
based  on  the  composition  of  the  magnet, 
it  was  classified  either  as  an  article  of 
metal  under  heading  7323.  HTSUS,  or 
as  an  article  of  ceramic  (barium  ferrite) 
under  heading  6912.  HTSUS. 
.    Customs  now  believes  that  because 
composite  goods  consisting  of  magnets 


and  a  textile,  plastic  or  ceramic  housing 
or  shell,  have  the  essential  character  of 
magnets,  they  are  properly  classifiable 
as  such  under  heading  8505,  HTSUS. 
The  result  of  this  change  of  position  is 
a  small  decrease  in  the  rate  of  duty  on 
the  subject  merchandise. 
DATES:  The  change  in  tariff  classification 
resulting  from  this  decision  will  be 
effective  on  or  after  December  5, 1994 
for  all  entries  not  finally  liquidated  as 
well  as  to  merchandise  entered  for 
consumption  or  withdrawn  from 
warehouse  on  or  after  this  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Aitneu,  Office  of  Regulations 
and  Rulings  (202)  482-7030. 

SUPPLEMENTARY  INFORMATION: 
Background 

Classification  of  merchandise  under 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  is  in  accordance 
with  the  General  Rules  of  Interpretation 
(GRIs).  GRI 1  provides  that  classification 
shall  be  determined  according  to  the 
terms  of  the  headings  and  any  relative 
section  or  chapter  notes. 

Magnets  are  specifically  provided  for 
in  heading  8505,  HTSUS.  In  several 
rulings,  we  have  held  that  articles 
consisting  of  a  magnet  placed  within  a 
decorative  housing  or  shell  made  of 
plastic,  ceramic,  or  textile  (sometimes 
referred  to  as  refrigerator  or  household 
magnets),  were  composite  goods. 
Classification  was  considered  under  the 
following  subheadings  and  duty  rates: 
6912.00.50:    Ceramic  tableware, 
kitchenware,  other  household  articles 
.  .  . :  (olther 

The  general,  column  one  rate  of  duty 
is  7  percent  ad  valorem. 
7323.99.90:  Table,  kitchen  or  other 
household  articles  and  parts 
thereof,  of  iron  or  steel . . . :  (ojther: 
(o)ther:  Injot  coated  or  plated  with 

precious  metal:  (ojther.  (ojther 

The  general,  column  one  rate  of  duty 
is  3.4  percent  ad  valorem. 
8505.19.00:  Electromagnets;  permanent 
magnets  and  articles  intended  to 
become  permanent  magnets  after 
magnetization. . . :  [plermanent 
magnets  and  articles  intended  to 
become  permanent  magnets  after 

magnetization:  [ojther 

The  general,  column  one  rate  of  duty 

is  4.9  percent  ad  valorem. 
Because  the  article  was  a  composite 
good  consisting  of  metal,  ceramic, 
textile,  and/or  plastic,  it  was  prima  facie 
classifiable  under  two  or  more  headings. 
Customs  would  then  apply  GRI  3(b)  to 
determine  the  essential  character  of  the 
article. 

The  Harmonized  Commodity 
Description  and  Coding  System 


Explanatory  Notes  (EN)  constitute  the 
Customs  Cooperation  Council's  official 
interpretation  of  the  HTSUS.  While  not 
legally  binding,  the  ENs  provide  a 
commentary  on  the  scope  of  each 
heading  of  the  HTSUS  and  are  generally 
indicative  of  the  proper  interpretation  of 
these  headings.  See  T.D.  89-80,  54  FR 
35127.  35128  (August  23, 1989).  EN  VIII 
to  GRI  3(b)  states  as  follows: 

(t]he  factor  which  detemiines  essential 
character  will  vary  as  between  different  kinds 
of  goods.  It  may.  for  example,  be  determined 
by  the  nature  of  the  material  or  component, 
its  bulk,  quantity,  weight  or  value,  or  by  the 
role  of  a  constituent  material  in  relation  to 
the  use  of  the  goods. 

In  the  rulings  issued.  Customs 
concluded  that  the  magnet  imparts  the 
essential  character  to  the  article.  The 
plastic,  textile  or  ceramic  portion  of  the 
article  merely  embellished  the  article 
and  acted  as  a  decorative  selling  feature. 

However,  Customs  precluded 
classification  of  the  article  under 
heading  8505,  HTSUS,  which 
specifically  provides  for  permanent 
magnets  based  upon  a  portion  of  EN 
85.05.  EN  85.05,  page  1341,  states  in 
pertinent  part  as  follows: 

(tjhis  heading  does  not  cover  (ellectro- 
magnets,  pemianent  magnets  or  magnetic 
devices  of  this  heading,  when  presented  with 
machines,  apparatus,  toys,  games,  etc..  of 
which  they  are  designed  to  form  part 
(classified  with  those  machines,  apparatus, 
etc.) 

Based  upon  this  portion  of  EN  85.05, 
we  held  that  the  magnets  were  designed 
to  form  part  of  the  article.  It  was 
concluded  that  because  the  magnets  are 
presented  with  and  incorporated  into  a 
textile,  ceramic  or  plastic  article  (i.e.,  a 
hook,  fruit  caricature  or  advertising 
slogan),  they  are  precluded  &T)m 
classification  in  heading  8505,  HTSUS. 
Because  the  essential  character  of  the 
article  is  the  magnet,  the  article  would 
then  be  classified  based  upon  the 
composition  of  the  magnet  as  an  article 
of  metal  under  heading  7323,  HTSUS,  or 
as  an  article  of  ceramic  (barium  ferrite) 
under  heading  6912.  HTSUS. 

Several  rulings  were  issued  following 
this  rationale.  See  HQs  082500.  083130. 
083133, 083134,  089332,  089333, 
089760;  NYs  860370.  862523.  This  list 
may  not  be  exhaustive.  There  may  be 
others  issued  by  Customs  in  New  York 
or  in  the  various  Customs  districts 
under  the  pre-entry  classification 
procedures. 

In  a  notice  published  in  the  Federal 
Register  on  June  28, 1994  (59  FR  33320), 
Customs  furnished  notice  that  the 
classification  of  the  subject  merchandise 
was  under  review  and  requested 
comments  from  interested  parties. 
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Only  two  submissions  were  received 
in  response  to  the  notice.  While  both 
agreed  to  the  proposed  change  of 
position,  they  each  provided  a 
substantive  discussion  of  the  legal 
issues  involved. 

Discussion  of  Comments 

Comment:  Articles  consisting  of  small 
metal  or  barium  ferrite  magnets  placed 
in  a  plastic,  textile  or  ceramic  housing 
(sometimes  referred  to  as  refrigerator  or 
household  magnets)  are  eo  nomine 
provided  for  under  heading  8505  as 
magnets,  based  upon  GRI 1.  See 
O.CO.D.  89-1,  23  Cust.  Bull.  36,  dated 
September  6, 1989. 

Response:  Customs  disagrees  that  the 
subject  merchandise  is  classiHable 
imder  GRI  1.  Magnets  entered 
unattached  to  any  other  object  are  eo 
nomine  classiHable  under  heading  8505, 
HTSUS.  Magnets  placed  in  a  plastic, 
textile  or  ceramic  housing  are  prima 
facie  classifiable  under  headings  8505, 
3926. 6307.  or  6912,  HTSUS. 
respectively.  Because  the  subject 
merchandise  is  comprised  of  two  or 
more  articles  classiHed  under  separate 
headings,  classiflcation  cannot  be 
determined  by  use  of  GRI  1.  Therefore, 
GRI  3  must  be  used. 

Furthermore,  O.CO.D.  89-1  was 
issued  as  guidelines  on  the  proper 
interpretation  and  application  of  GRI  1 
to  classify  merchandise  to  the  importing 
commimity.  Since  the  enactment  of  the 
HTSUS,  Customs  has  consistently 
issued  binding  rulings  which  set  forth 
the  proper  interpretation  of  articles 
which  are  prima  facie  classifiable  in  two 
or  more  headings  under  the  HTSUS 
according  to  GRI  3. 

Comment  The  proposed  change  in 
the  method  of  classification  of  the 
subject  merchandise  should  apply  to  all 
relevant  protested  and  unliquidated 
entries,  as  well  as  to  future  entries. 

Response:  Because  Customs  beUeves 
that  our  previous  interpretation  was 
incorrect  and  this  change  in  position 
results  in  a  slight  reduction  in  duties, 
we  believe  that  the  benefit  should  be 
available  to  importers  immediately  for 
all  entries  not  finally  liquidated. 

Conclusion 

It  is  now  our  position  that  EN  85.05 
has  been  misinterpreted.  The  exclusion 
in  EN  85.05  is  designed  to  cover  only 
those  articles  in  which  the  magnet  is 
merely  an  insignificant  part  of  a  larger 
article  (i.e.,  kitchen  cabinets  with  a 
magnet  to  keep  the  doors  closed).  In 
such  cases,  the  magnet  portion  is 
ignored  for  classification  purposes,  and 
the  article  (i.e.,  kitchen  cabinet)  is 
classified  as  if  the  magnet  were  not 
present. 
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In  regards  lo  articles  consisting  of  a 
metal  or  barium  ferrite  magnet  and  a 
plastic,  textile  or  ceramic  shell  or 
housing  (i.e.j  a  hook,  ft^it  caricature  or 
an  advertiseinent  slogan).  Customs 
believes  that  they  are  composite  goods. 
Customs  wil  1  continue  to  apply  an 
essential  chi  racter  analysis  pursuant  to 
GRI  3(b)  to  f  nd  the  essential  character 
of  the  merch  uidise.  If  the  shell  or 
housing  pori  ioaof  the  article  merely 
embellishes  he  product  and  acts  as  a 
decorative  s<  illing  featiu«,  and  the 
essential  chj  racter  is  imparted  by  the 
magnet,  then  the  article  is  properly 
classifiable  i  i  heading  8505.  HTSUS,  as 
a  permanent  magnet.  This  change  in 
position  onl; '  relates  to  how  Customs 
interprets  thi  5  exclusion  stated  in  EN 
85.05. 

The  chan(  e  in  tariff  classification 
resulting  from  this  decision  will  be 
effective  imijiediately  for  all  entries  not 
finally  liquidated  as  well  as  to 
merchandise  entered  for  consumption 
or  withdraw  i  fitim  warehouse  on  or 
after  this  dal  8.  By  this  action,  those 
rulings  whic  3  are  inconsistent  with  our 
current  posi  ion  are  revoked. 

Approved: !  November  22, 1994. 
Michael  H.  U  ne. 
Acting  Comm  ssioner  of  Customs. 
John  P.  Simp  Dn. 

Deputy  Assist  mt  Secretary  of  the  Treasury. 
[FR  Doc  94-2  9831  Filed  12-2-94;  8:45  am] 
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Tariff  Classification  of  Water  Resistant 
Gannents  Vf  ith  Non-Water  Resistant 
Hood 


agency:  U.£ 
Department 
ACTION:  Proposed 
solicitation 


Customs  Service, 
af  Treasury. 

change  of  practice; 
comments. 


if 


SUMMARY:  Pi  [rsuant  to  section 
177.10(c)(1)  of  the  Customs  Regulations 
(19  CFR  177ll0(c)(l)),  this  notice 
advises  the  mblic  that  Customs 
proposes  a  (  lange  of  practice  regarding 
the  classific  ition  of  imported 
merchandis  i  consisting  of  water 
resistant  jac  Lets  with  non-water 
resistant  hoi  ds,  under  the  Harmonized 
Tariff  Sche(|ule  of  the  United  States 
(HTSUS). 

Customs  l|as  rules  in  the  past  that 
water  resistant  garments  with  non-water 
resistant  hoeds  were  classified  as  water 
resistant  gai  nents  as  per  the  terms  of 
Chapter  62,  TTSVS. 

After  a  th(  trough  review  of  the  issue, 
it  is  Customs  opinion  that  the 
permanentlt  attached  hood  of  a  garment 
is  an  Integra  part  of  the  garment  as  a 
whole.  As  SI  ch,  if  the  hood  is  not 


similarly  coated  (in  the  same  manner  as 
the  jacket),  the  garment  is  precluded 
bom  classification  as  a  water  resistant 
garment.  The  result  of  this  proposed 
change  of  practice  would  be  an  increase 
in  the  rate  of  duty  on  the  subject 
merchandise. 

By  this  action,  those  rulings  which  are 
inconsistent  with  our  current  practice 
would  be  revoked.  Before  adopting  this 
proposed  change,  consideration  will  be 
given  to  any  written  comments  timely 
submitted  in  response  to  publication  of 
this  docimient. 

DATES:  Comments  must  be  received  on 
or  before  February  3. 1995. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  U.S.  Customs  Service, 
Office  of  Regulations  and  Rulings, 
Attention:  Regulations  Branch.  1301 
Constitution  Avenue.  N.W..  (Franklin 
Court),  Washington,  D.C.,  20229. 
Comments  submitted  may  be  inspected 
at  the  Regulations  Branch.  OEBce  of 
Regulations  and  Rulings,  located  at 
Franklin  Court,  1099  14th  St.,  NW., 
Suite  4000,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Josephine  Baiamonte.  Textile 
Classification  Branch,  (202)  482-7050. 

SUPPLEMENTARY  INFORMATION: 

Background 

Classification  of  merchandise  imder 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  is  in  accordance 
'  with  the  General  Rules  of  Interpretation 
(GRI).  GRI  1  provides  that  classification 
shall  be  determined  according  to  the 
terms  of  the  headings  and  any  relative 
chapter  notes. 

Chapter  62,  HTSUS,  provides  for 
articles  of  apparel  and  clothing 
accessories  not  knitted  or  crocheted. 
Additional  U.S.  Note  2  to  Oiapter  62. 
HTSUS^  in  addressing  the  term  "water 
resistant",  refers  to  garments  classified 
within  certain  subheadings  of  the 
chapter.  On  separate  occasions.  Customs 
determined  that  the  hood  was  a 
peripheral  aspect  of  the  garment. 
Accordingly,  when  a  water  resistant 
analysis  was  conducted,  no 
consideration  was  given  to  the  hood, 
i.e.,  whether  it  was  or  was  not  water 
resistant. 

Several  rulings  were  issued  following 
this  rationale.  See  DD  888234. 
DD884731.  NY  887628  and  NY  874163. 
This  fist  may  not  be  exhaustive.  There 
may  be  others  issued  by  Customs  in  the 
various  Customs  districts. 

Proposed  Change  of  Practice 

As  a  result  of  our  reexamination  of  the 
issue  we  find  that  Additional  U.S.  Note 
2  to  Chapter  62,  HTSUS,  has  not  been      * 
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applied  to  its  proper  effect.  There  is 
nothing  in  the  language  of  that  Note 
which  suggests  that  only  a  portion  of  a 
garment  be  made  water  resistant  in 
order  for  the  entire  garment  to  be 
classifiable  as  water  resistant.  The  test, 
as  it  is  written,  applies  to  the  complete 
garment.  On  water  resistant  garments, 
the  hood  contributes  materially  to  the 
garment's  usefulness  and,  essentially,  is 
an  integral  part  of  the  garment  itself. 
The  hood  adds  significant  additional 
protection  to  the  wearer  in  times  of 
inclement  weather. 

This  change  in  practice  only  relates  to 
water  resistant  garments  with  non-water 
resistant  hoods  that  are  an  integral  part 
of  the  garment  (i.e.  permanently 
attached  to  the  garment). 

Authority 

This  notice  is  published  in 
accordance  with  section  177.10, 
Customs  Regulations  (19  CFR  177.10). 

Comments 

Before  adopting  this  proposed  change 
in  practice,  consideration  will  be  given 
to  any  written  comments  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552).  section  1.4.  Treasury  Department 
Regulations  (31  CFR  103.11(b)).  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the  Office 
of  Regulations  and  Rulings,  Franklin 
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Court,  1099  14th  Street,  N.W.,  Suite 
4000,  Washington.  D.C. 
George  J.  Weise, 
Commissioner  of  Customs. 

Appwjved:  November  16. 1994. 
Dennis  M.  O'Connell, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

IFR  Doc.  94-29832  Filed  12-2-94:  8:45  ami 
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UNITED  STATES  INFORIMATION 
AGENCY 

Freedom  Support  Act  Secondary 
School  Initiative  for  School  Linkages 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Amendment — Request  for 
Proposals. 


SUMMARY:  This  is  an  amendment  to  the 
request  for  proposals  (RFP)  published 
October  27, 1994.  beginning  on  page 
54027  and  ending  on  page  54029, 
concerning  exchanges  through  school 
linkage  program  with  the  Newly 
Independent  States  of  the  former  Soviet 
Union  (Announcement  Number  E/P- 
95-25).  This  amendment  adds  the 
country  of  Moldova  to  the  list  of 
countries  eligible  to  participate  in  this 
program.  Moldova  was  inadvertently 
omitted  from  the  original  RFP. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  clarification,  contact  David  Dallas, 
NIS  Secondary  School  Division  (E/PY) 
Room  314,  (202)  619-6299. 


Dated:  November  30, 1994. 

John  P.  Loiello, 

Associate  Director,  Bureau  of  Educational 
and  Cultural  Affairs. 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Structural 
Safety  of  Department  of  Veterans 
Affairs  Facilities,  Notice  of  IMeeting 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Public  Law 
92-463.  gives  notice  that  meetings  of  the 
Advisory  Committee  on  Structural 
Safety  of  Department  of  Veterans  Affairs 
Facilities  will  be  held  on  Monday. 
December  12, 1994,  at  8:30  a.m.-4:30 
p.m.  and  Tuesday,  December  13, 1994. 
at  10:00  a.m.-12:30  p.m.  The  location  of 
meetings  will  be  811  Vermont  Avenue. 
NW,  Washington.  IX,  Room  442. 

The  Committee's  objectives  are  to 
review  Department  of  Veterans  Affairs 
construction  standards  and  criteria 
relating  to  fire,  earthquake,  and  other 
natural  disaster  resistant  construction. 

The  meetings  on  both  days  will  be 
open  to  the  public  up  to  the  seating 
capacity  of  the  room.  Because  of  the 
limited  seating  capacity,  it  will  be 
necessary  for  those  wishing  to  attend  to 
contact  Krishna  K.  Banga.  Senior 
Structural  Engineer.  Facilities  Quality 
Office,  Office  of  Construction 
Management.  Department  of  Veterans 
Affairs  Central  Office  (phone  202-233- 
7370)  prior  to  November  25, 1994. 

Dated:  November  16,  1994. 
Heyward  Bannister, 
Committee  Management  Officer. 
IFR  Doc.  94-29782  Filed  12-2-94;  8:45  am) 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


U.8.  CONSUMER  PRODUCT  SAFETY 
COMMtSSKM 

TIME  AND  DATE:  10:00  a.m..  Thursday. 
December  8, 1994. 

LOCATION:  Room  420.  East  West  Towers, 
4330  East  West  Highway,  Bethesda. 
Maryland, 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Gas  Water  Heaters 

The  staff  will  brief  the-Commission  on 
options  for  Qimmission  action  to  address  the 
risk  that  gas-fired  water  heaters  will  ignite 
vapors  from  flammable  liquids  that  are 
present  in  the  home. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION;  Sadye  E.  Dunn.  Office  of 
the  Secretary.  4330  East  West  Highway., 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  November  30, 1994. 
Sadye  E.  Dunn. 
Secretary. 
|FR  Doc.  94-30002  Filed  12-1-94;  3:22  pml 

BILUNC  COOC  KISS-OI-W 


Federal  Register 
Vol.  59,  No.  232 
Monday,  December  5.  1994 


Dated:  November  30, 1994 
Sadye  E.  D^nii, 

Secretary. 

IFR  Doc.  94}-30001 
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Filed  12-1-94:  3:23  pm] 
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EQUAL  EMP  LOYMENT  OPPORTUNITY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  /  nnouncement:  59  Fed.  Reg. 

59498,  No  /ember  17, 1994. 

PREVIOUSL  r  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  2^00  p.m.  (Eastern  Time) 

December  h,  1994. 

CHANGE  IN  THE  MEETING: 

Closed  Sess  on 

The  close  i  session  of  the  meeting  has  been 
cancelled. 

CONTACT  P  ERSON  FOR  MORE  INFORMATION: 
Frances  M  Hart.  Executive  Officer  on 
(202)  663- 1070. 

Dated:  N(  vember  30, 1994. 
Frances  M.  flart. 

Executive  C  Jicer,  Executive  Secretariat. 
IFR  Doc.  94  29930  Filed  12-1-94;  11:24  ami 
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U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION  WASHINGTON,  DC  20207 

TWE  AND  DATE:  Wednesday,  December  7. 
1994.10:00  a.m. 

LOCATION:  Room  410,  East  West  Towers. 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Closed  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on  the 
status  of  various  compliance  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway. 
Bethesda.  MD  20207  (301)  504-0800. 


EXPORT-IMI|ORT  BANK  OF  THE  UNITED 
STATES 

Notice  of  ( tpen  Special  Meeting  of  the 
Board  of  D  rectors  of  the  Export-Import 
Bank  of  thi  i  United  States 

TIME  AND  P  ACE:  Friday,  December  16, 
1994.  at  9:!  10  a.m.  The  meeting  will  be 
held  at  Eximbank  in  Room  1141.  811 
Vermont  A  venue,  N.W.,  Washington, 
D.C.  20571. 

AGENDA:  El  ivironmental  Procedures. 
PUBLIC  PAP  nciPATlON:  The  meeting  will 
be  open  to  public  observation.  In  order 
to  permit  t  le  Export-Import  Bank  to 
arrange  su  table  accommodations, 
niembers  c  "  the  public  who  j)lan  to 
attend  the  ineeting  should  notify 
Barbara  Laie,  Room  1112, 811  Vermont 
Avenue,  N  W.,  Washington.  D.C  20571. 
(202)  565- 1957.  not  later  than 
Thursday.  December  15. 1994.  If  any 
person  wis  les  auxiliary  aids  (such  as  a 
sign  langu(  ge  interpreter)  or  other 
special  ace  smmodations.  please  contact, 
prior  to  December  13. 1994.  Barbara 
Lane.  Room  1112.  811  Vermont  Avenue, 
N.W..  Washington.  DC  20571.'Voice: 
(202)  565-i957  or  TDD:  (202)  535-3377. 


FURTHER  INFORMATION:  For  further 

information,  contact  Barbara  Lane. 

Room  1112.  811  Vermont  Avenue,  N.W., 

Washington.  D.C.  20571.  (202)  565- 

3957. 

Carol  F.  Lee, 

General  Counsel. 

[PR  Doc.  94-29899  Filed  12-1-94;  3:58  pml 

BtLUNS  CODE  6e90-«1-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (59  FR  60867, 
November  28, 1994). 

STATUS:  Open  meeting. 
PLACE:  450  Fifth  Street,  N.W., 
Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  November 
28, 1994. 

CHANGE  IN  THE  MEETING:  Deletion. 
The  following  items  will  not  be 
considered  at  an  open  meeting 
scheduled  for  Thursday,  December  1, 
1994.  at  10:00  a.m. 

1.  A  release  soliciting  comment  on 
interpretation  of  transfer  agent  rules  to 
address  the  problems  of  undeliverable 
dividend  and  interest  distributions  and  other 
issues  related  to  lost  security  holders  and 
abandoned  property.  For  further  information, 
please  contact  Ester  Saverson,  Jr.  at  (202) 
942-4187. 

2.  A  staff  letter  to  the  New  York  Stock 
Exchange,  granting  no-action  relief  from 
Section  16  of  Regulation  T, -subject  to  certain 
conditions,  if  broker-dealers  borrow 
securities  for  the  purpose  of  participating  in 
DRSFPs.  For  further  information,  please 
contact  Thomas  McGowan  at  (202)  942-4886. 

Commissioner  Wallman,  as  duty 
officer,  detennined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  November  30. 1994. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  94-30009  Filed  12-1-94;  3:55  pm) 
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Analytical  Methods  for  Regulated 
Drinking  Water  Contaminants;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  143 

[WH-FRL-S116-^] 

RIN  2040-AC12 

National  Primary  and  Secondary 
'Drinking  Water  Regulations:  Analytical 
Methods  for  Regulated  Drinking  Water 
Contaminants. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  promulgating  the  use 
of  several  new  analytical  methods  and 
updated  versions  of  previously 
approved  methods  for  a  number  of 
regulated  contaminants  in  drinking 
water.  At  the  seme  time,  the  Agency  is 
withdrawing  approval  of  outdated 
methods  or  outdated  versions  of  the 
same  methods.  The  purpose  of  the  rule 
is  to  approve  new  methods,  withdraw 
outdated  methods,  and  update  older 
methods  for  analysis  of  regulated 
contaminants  in  drinking  water.  The 
rule  is  expected  to  eliminate 
unneces-sary  duplication  by 
withdrawing  older  versions  of  the  same 
niHthod.  and  satisfy  public  requests  for 
approval  of  new  technologies  in 
drinking  water  analyses. 

DATES:  This  final  rule  is  effective  on 
lanuarj'  4, 199.5.  The  incorporation  of 
the  publications  listed  in  tbis  document 
are  approved  by  the  Director  of  the 
Federal  Register  as  of  January  4,  isg."*. 
ADDRESSES:  Copies  of  the  public 
comments  ret:eived  on  the  proposal. 
EPA's  responses,  and  all  other 
supporting  documents  are  available  for 
review  at  the  U.S.  Environmental 
Prote<:tion  Agency  (EPA),  Drinking 
Water  Docket,  401  M  Street.  S.VV., 
Washington,  D.C.  20460.  For  access  to 
the  docket  material,  call  (202)  260-3027 
on  Monday  through  Friday,  excluding 
Feder.i!  holidays,  between  9:00  am  and 
3:.30  pm  Eastern  Time  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jitendra  Saxena,  Drinking  Water 
Standards  Division,  Office  of  Ground 
Wafer  and  Drinking  Water  (4603),  U.S. 
FJnvironmental  Protection  Agency,  401 
M  Street.  S.W.,  Washington.  D.C.  20460, 
(202)  260-9.579.  General  information 
,may  also  be  obtained  from  the  EPA  Safe 
Drinking  Water  Hotline.  Callers  within 
the  United  States  may  reach  the  Hotline 
at  (800)  426-4791.  The  Hotline  is  open 
Monday  through  Friday,  exrJuding 
Federal  holidays,  from  9:00  am  to  .5:30 
pm  F.astprn  Time. 
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For  tec  uiical  information  regarding 
chemistr  methods,  contact  Richard 
Reding,  F  i.D.,  Office  of  Ground  Water 
and  Drin  ing  Water  (TSD).  U.S. 
Environn  ental  Protection  Agency, 
Cincinna  i,  Ohio  45268,  telephone  (513) 
569-794e ,  or  Baldev  Bathija,  Ph.D., 
Office  of  ground  Water  and  E>rinking 
Water  (M  :-4603),  U.S.  Environmental 
Protectio  i  Agency,  Washington,  D.C. 
20460.  te  ephone  (202) 260-3040.  For 
technical  questions  regarding 
microbio  ogy  methods,  contact  Paul  S. 
Berger,  P  i.D.,  Office  of  Ground  Water 
and  Drin  ing  Water  (MC-4603),  U.S. 
Environn  ental  Protection  Agency, 
Washing!  >n.  D.C.  20460.  telephone, 
(202)  260  -3039. 
SUPPLEM^ITARY  INFORMATION: 
Offices: 

_  ,  One  Congiess  Slroet, 
•.  Boston.  MA  02203.  Phone: 
(6171*5-3610,  jerry  Hcaley 

II  2b  Fedei  il  Plaza.  Room  824,  New  York,  NY 
10278  Phone:  (212)  264-1800,  Walter 
Andre  vs 

III  841  Ch«  stnut  Building.  Philadelphia,  PA 
19107  Phone:  (215)  597-987.1.  Stuart 
Kcrzm  r 

IV  345  Coi  rtland  .Street,  N.E..  Atlanta,  GA 
30365  Phone:  (404)  347-3633,  Wayne 


EPA  ReJonal 

IjFKFede  afBldg 

nth  f  Mr. 


Arons  »n 


V  77  West 

60604 

Wattels 
VI 1445 

Phone 
VII  726  Mi  inesota 


Avenue,  Dallas,  TX  75202. 
(214)  655-7150.  Thomas  Love 
Avenue.Kdnsas  Qly,  KS 
66101>'hone:  (913)  276-7032,  Ralph 


D?n 


L.angcftieir 

VIII  One  Denver 
500, 
(303) 

IX  75  Hawfhome 

94105 


Thursi  9n 


Sijth 


X  1200 
Phone 


Table  of  Contents 

I.  Statu  tori ' 

II.  Rfigiilai 

III.  Explanation  i 

IV.  Respor  5e 


d;d 


TheSa 
as  amen 
promulga 
water 
spe«;ify 
(MCLs) 
drinking 
300g-l) 
systems 
Accordi 
Act. 


regi 


01 


ackson  Boulnvnrd.  Chicago,  IL 
Ph<me:  (312)  353-2151,  Ed 


Placo,  999  18lh  Street,  Suite 
ffnver,  CX)  80202-2466,  Phone: 
;  93-1652,  Patrick  Crotty 

Street.  San  Francisco,  CA 
Phone:  (415)  744-1817.  William 


Avenue,  Seattle,  WA  98101. 
(206)  553-4092,  Konnoth  Feigner 


;it(  rv  1 


Authority 
Background 
I  of  Today's  Action 
fee  to  Comments  Rtf  ?ive«l  on  tlio 
Propoi  cd  Rule  and  Not  ire  of  Availability 

V.  Availab  lity  and  Sources  for  Methods 
Infom  ation 

VI.  Reguia  ion  Assessment  Requirements 

VII.  Refern  ices 


I.  Statutojy  Authority 

Drinking  Water  Aci  (SDWA), 
in  1986,  requires  EPA  to 
e  national  primary  drinking 
lations  (NPDWRs)  which 
n^ximum  contaminant  levels 
treatment  techniques  for 
vater  contaminants  U2  U.S.C 
IPDWRs  apply  to  puqlic  water 
I  U.S.C.  300f(l)(A)). 
to  section  1401(1)(IJ)  of  the 
NPDlVRs  include  "criterip  and 


procedures  to  assure  a  supply  of 
drinking  water  which  dependably 
complies  with  such  maximum 
contaminant  levels;  including  quality 
control  and  testing  procedures.  *  •  *'" 
In  addition.  Section  1445(a)  of  the  Act 
authorizes  the  Administrator  to 
establish  regulations  for  monitoring  to 
assist  in  determining  whether  persons 
are  acting  in  compliance  with  the 
requirements  of  the  SDWA.  EPA's 
promulgation  of  analytical  methods  is 
authorized  under  these  sections  of  the 
SDWA  as  well  as  the  general  rulemaking 
authority  in  SDWA  Section  1450(a)  (42 
U.S.C.  300j-9(a)). 

n.  Regulatory  Background 

EPA  has  promulgated  analytical 
methods  for  all  currently  regulated 
drinking  water  contaminants  for  which 
MCLs  or  monitoring  requirements  have 
been  promulgated.  In  most  cases,  the 
Agency  has  promulgated  regulations 
specifying  (i.e.,  approving)  use  of  more 
than  one  analytical  method  for  a 
contaminant,  and  laboratories  may  use 
any  one  of  them  for  determining 
compliance  with  an  MCL  or  monitoring 
requirement.  After  any  regulation  is 
published,  EPA  may  amend  the 
regulations  to  approve  additional 
methods,  or  modifications  to  approved 
methods,  or  withdraw  methods  that 
become  obsolete. 

On  December  15, 1993,  EPA  proposed 
to  approve  the  use  of  several  new 
methods  and  modifications  of  existing 
methods  that  EPA  believed  were  as  good 
as.  or  better  than,  current  methods  and 
procedures  (58  FR  65622).  The  Agency 
also  proposed  to  withdraw  approval  for 
outdated  methods  or  outdated  versions 
of  the  same  methods.  In  addition,  EPA 
published  a  Notice  of  Availability 
(NOA)  (59  FR  35891)  on  July  14, 1994. 
to  make  available  data  from  EPA's 
evaluation  of  several  new  analytical 
methods,  and  ^o  propose  withdrawal  of 
approval  for  several  outdated  EPA 
methods.  EPA  requested  public 
comments  on  the  proposal  and  on  the 
NOA.  Today's  notice  takes  final  action 
on  the  methods  covered  by  the  proposal 
and  the  NOA. 

III.  Explanation  of  Today's  Action 

With  a  few  minor  exceptions,  vvhic:h 
are  described  below,  the  actions 
described  in  the  1993  proposed  rule  and 
the  1994  NOA  are  approved  in  today's 
rule.  The  coliform  transit  time  will 
remain  at  30  hours,  and  the  Agency  will 
not  require  systems  to  hold  samples  at 
10  "C  during  transit.  EPA  will  approve 
the  Colisure  test  for  simultaneously 
determining  the  presence  of  total 
coliforms  and  E.  cnli. 


In  the  July  1994  NOA.  EPA  described 
the  new  versions  of  EPA  Methods  200  7 
200.8,  200.9,  245.1  (EPA.  1994a)  and 
504.1  (EPA,  1993d)  that  are  approved  in 
today's  rule.  Mercury-  and  sodium  have 
been  added  to  the  analytical  scope  of 
Methods  200.8  and  200.7.  respectively. 
EPA  is  approving  EPA  Method  508.1 ' 
(EPA.  1994c).  which  allows  liquid-sofid 
extraction  (LSE)  procedures  to  be  used 
under  Method  508  conditions  for 
analysis  of  many  analytes  contained  in 
EPA  Methods  507  and  508.  A  minor 
revision  to  dioxin  method  1613  that 
allows  use  of  LSE  is  approved. 
Hexachlorocyclo-pentadiene  has  been 
added  to  the  analytical  scope  of  EPA 
Method  508. 

Trimethylsilyldiazomethane  may  be 
used  as  an  alternative  derivatizing 
reagent  in  Methods  515.1  and  515.2. 
EPA  Methods  150.1, 150.2  and  515.1  are 
not  withdrawn.  Turbidity  measurements 
of  samples  need  not  be  made 
immediately  before  beginning  an 
analysis  for  metals;  it  is  only  necessary 
that  the  sample  be  acidified  and  held  for 
sixteen  hours.  For  EPA  Method  531.1 
(carbamates),  samples  no  longer  need  to 
be  frozen,  thereby  eliminating  the 
possibility  of  frozen  samples  breaking 
the  sample  vial.  Standard  Method  6610 
is  approved  as  an  alternative  to  Method 
531.1.  Analysis  for  2.3.7.8-TCDD 
(dioxin)  with  Method  1613,  or  for 
asbestos  with  Method  100.1  or  100.2  can 
be  simplified  by  using  the  guidance 
contained  in  the  EPA  document. 
Technical  Notes  on  Drinking  Water 
Methods  (EPA.  1994d). 

Technical  Notes  contains  mandatory 
and  optional  procedures  that  will  be 
cited  in  the  drinking  water  regulations. 
EPA  is  also  correcting  minor  errors  in 
the  1993  proposal.  An  erroneous  listing 
of  USGS  methods  1-2822-65  and  I- 
2823-85  for  sulfate,  and  ASTM  D2036- 
91A  for  cyanide  are  removed  in  todav's 
rule.  The  ASTM  method  had  been  listed 
twice  in  the  table  of  approved  methods. 
A  typographical  error  occurred  in  listing 
Ihe  USGS  method  for  silver  and  the 
ASTM  method  for  chloride.  The  correct 
listings  are  USGS  1-3720-85  (silver)  and 
ASTM  04327-91  (chloride). 

The  effective  date  for  all  actions  in 
this  rule,  except  withdrawal  of  obsolete 
methods,  is  January  4. 1995.  The 
withdrawal  date  for  obsolete  methods  is 
July  1. 1996  (or  18  months  from 
publication,  whichever  is  later),  which 
is  a  year  later  than  proposed.  After  this 
date,  EPA's  manual  "Methods  for 
Chemical  Analysis  of  Water  and 
Wastes"  (EPA,  1983a)  will  contain  only 
three  approved  drinking  water 
methods— Methods  150.1, 150.2,  and 
245.2.  To  spare  new  laboratories  the 
expense  of  purchasing  this  manual,  EPA 


will  provide  single  copies  of  these 
methods  to  users  who  do  not  have  a 
copy  of  the  1983  manual.  For  the 
convenience  of  readers  and  for  clarity  of 
the  rules,  methods  that  are  withdrawn 
will  be  specified  only  by  tabulating 
them  in  the  document.  Technical  Notes 
on  Drinking  Water  Methods  (EPA, 
1994d).  and  in  the  next  revision  of  the 
Manual  for  the  Certification  of 
Laboratories  Analyzing  Drinking  Water 
(EPA.  1990b). 

IV.  Response  to  Comments  Received  on 
the  Proposed  Rule  and  Notice  of 
Availability 

EPA  received  136  comments  on  the 
December  15. 1993.  proposal;  92 
comments  were  related  to  chemical- 
analytical  methods  and  79  comments 
were  related  to  the  methods  associated 
with  the  coliform  and  surface  water 
treatment  rules.  The  Agency  received 
twenty  comments  on  the  July  14. 1994, 
Notice  of  Availability.  The  commenters 
included  analytical  laboratories,  water 
utilities,  analytical  instrument 
manufacturers.  State  and  local 
regulators,  and  trade  associations. 

A  summary  of  major  comments  and 
the  Agency's  response  to  the  issues 
raised  are  presented  in  this  section.  The 
Agency's  detailed  response  to  the 
comments  received  on  the  1993 
proposed  rule  and  the  1994  NOA  is 
available  in  the  public  docket  for  this 
rule  (EPA,  1994e). 

A.  New  Methods 

Comment  on  the  ten  new  methods 
was  favorable.  These  methods,  EPA 
methods  100.2.  551.  552.1,  555, 
Standard  Methods  4500-Cl-E,  4500-Cl- 
H,  4500-Cl-I,  4500-O3-B.  450O-CIO2-E 
and  Great  Lakes  Instruments  Method  2 
were  described  in  the  1993  proposal. 
Specific  public  comments  on  some  of 
the  methcds  are  answered  below. 

EPA  Method  100.2  (asbestos)    Four 
comments  contained  several  suggestions 
and  criticisms.  Method  100.2  has  been 
editorially  revised  to  reflect  the 
comments.  These  changes,  however,  do 
not  affect  the  performance,  cost  or 
applicabiUty  of  the  method.  One 
commenter  asked  EPA  to  approve  SM 
2570  for  asbestos,  which  was  published 
in  a  1994  supplement  to  the  eighteenth 
edition  of  Standard  Methods  (APHA, 
1994).  EPA  does  not  approve  SM  2570 
for  asbestos  in  today's  rule,  because  this 
method  differs  in  significant  ways  from 
Method  100.2.  For  example,  SM2570 
uses  a  larger  pore  filter  (0.45  micron)  to 
trap  asbestos  fibers,  while  EPA  method 
100.2  uses  a  0.22  micron  filter.  The 
commenter  did  not  provide  any  data 
comparing  asbestos  trapping  efficiency 
of  these  two  filters,  whereas  EPA  h^ 


data  (EPA,  1994e)  to  show  that  larger 
pore-size  filters  trap  fewer  asbestos 
fibers  in  drinking  water  samples. 

Method  552.1    A  commenter  asked 
that  the  sodium  hydroxide  rinse  in 
Method  552.1  be  optional,  because  the 
rinse  is  not  compatible  with  their  LSE 
product.  Method  552.1  was  developed 
and  validated  with  ion  exchange 
cartridges  to  take  advantage  of  the 
special  chemical  properties  of  dalapon 
and  the  other  acids  covered  by  the 
method.  To  efficiently  extract  the  acids 
the  ion  exchange  resin  must  be  activated 
with  a  sodium  hydroxide  rinse.  Sorbent 
conditioning  and  elution  steps,  which 
are  specified  in  Method  552.1  or  any 
LSE  method,  cannot  be  modified  or 
eUminated  to  accommodate  the  support 
material.  Thus,  EPA  will  not  allow  the 
sodium  hydroxide  rinse  in  Method 
552.1  to  be  optional,  because  EPA  has 
received  no  data  to  support  the 
commenter's  request  to  make  the  rinse 
optional. 

The  same  commenter  asked  for  a  more 
generic  definition  of  LSE  media  in 
Method  552.1  and  in  other  LSE 
methods.  The  commenter  believes  EPA 
is  unnecessarily  narrowing  the  choice  of 
LSE  disks  and  cartridges.  EPA  does  not 
believe  LSE  methods  are  overly 
restrictive  in  allowing  use  of  alternative 
LSE  disks  or  cartridges.  However,  EPA 
believes  that  additional  guidance  to 
help  users  correctly  choose  alternative 
LSE  media  without  compromising  the 
reliability  of  the  analysis  would  be 
useful.  The  guidance  is  summarized 
below  and  will  be  published  in 
Technical  Notes  on  Drinking  Water 
Methods  (EPA.  1994d).  The  guidance  is 
applicable  to  all  LSE  methods  and 
supersedes  the  phrase  "or  equivalent" 
that  is  used  in  some  methods  to  describe 
selection  of  alternative  LSE  carU-idges  or 
disks. 

Liquid-solid  extraction  is  performed 
using  various  sorbents  that  are  either 
packed  into  a  cartridge  or  enmeshed  in 
a  disk  of  inert  support  material.  EPA 
methods  describe  the  cartridge  or  disk 
that  was  used  to  develop  the  LSE 
procedure,  and  to  produce  the  data 
which  is  published  in  the  method.  If  a 
product  is  mentioned  in  the  methods,  it 
is  for  information  purposes  only.  EPA 
believes  various  LSE  cartridges  and 
disks  may  be  used,  provided  they  meet 
all  quality  control  requirements  of  the 
method,  and  provided  they  contain  a 
sorbent  that  uses  the  same 
physicochemical  principles  as  the 
cartridge  or  disk  that  is  described  in  the 
approved  LSE  method.  To  demonstrate 
that  alternative  LSE  cartridges  and  disks 
meet  all  quaUty  control  criteria,  the 
analyst  must  be  aware  of  the  chemistry 
of  the  method.  For  example,  in 
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evaluating  Method  552.1  tlie  recoveryof 
the  free  acid  (not  a  chemical  derivative) 
from  the  water  sample  must  be  tested 
with  the  ahemative  I.SE  cartridge  or 
disk. 

In  judging  LSC  disk  media,  both  the 
sorbent  and  the  support  must  be 
evaluated.  In  the  case  of  sorbents, 
similarities  in  polarity  are  not  sufficient. 
For  example,  a  CurSilica  sorbent  may- 
not  perform  the  same  as  a  styrene 
divinylbenzene  copolymer  sorbent. 
Thus,  these  sorbents  would  not  be 
considered  to  be  equivalent.  In  judging 
supports,  any  physical  support  used  to 
hold  the  sorbent  is  acceptable  provided 
the  support  is  inert  and  compatible  with 
the  solutions  or  solvents  required  in  the 
conditioning  and  elution  steps  of  the 
method.  However,  any  sorbent 
conditioning  or  elution  steps,  which  are 
specified  in  the  method  must  not  be 
modified  or  eliminated  to  accommodate 
the  support  material. 

EPA  Method  555    Several 
commenters  noted  that  the  method 
dntection  limits  (MDI.s)  for  some 
analytes  were  greater  than  MDLs  in  the 
alternative  method  (EPA  Method  515.1), 
or  were  too  high  to  meet  monitoring 
triggers,  which  are  specified  at  40  CFR 
141.24(h)(18).  Thus,  they  questioned 
whether  Method  555  was  a  suitable 
alternative  to  Method  515.2.  EPA 
believes  conrmenters  mistakenly  looked 
at  MDLs  in  Table  2  of  Method  555. 
which  shows  the  results  of  spikes  at  10 
ppb.  However,  spikes  at  0.5  ppb  (Table 
5  in  the  method)  resulted  in  MDI.S  that 
are  equivalent  to  Method  515.1  MDLs, 
and  these  MDLs  have  been  validated  in 
a  second  laboratory  (EPA,  1992a).  EPA 
al.so  notes  that  monitoring  triggers  for 
several  organic  contaminants,  including 
Method  5.^5  analytes,  may  be  amended 
in  a  f'.ifurp  rulemaking  (EPA,  190.1b. 
19940 

Gfttat  Lakus  Instruments  (GU)  Method 
2  (turbidity)    Some  commenters 
objected  to  the  method  because  it  is 
vendor  and  in,strument-spei.ific.  P^PA 
gf-neraliy  develops  and  approves 
methods  that  are  not  vendor-spe<  ific. 
Users  are  not  limited  to  the  GLI  method; 
gunoric  methods  SM  2130B  and  EPA 
180.1  are  approved  for  turbidity. 
However,  under  the  Alternative  Test 
Pro<«di:rcs  (ATP)  program  EPA  has 
approved  vendor-specific  methods  or 
products  as  alternatives  to  approved 
methods  [^3  FR  5142,  February  19, 
198H).  GLI  Method  2  was  evaluated 
under  EPA's  ATP  program  and 
recommended  for  approval  as  an 
alternative  method.  EPA  realizes  GIJ  is 
the  soun-.e  of  copies  of  GLI  Method  2, 
which  is  a  factor  a  laboratory  choosing 
to  adopt  this  method  must  consider. 


Somecpmmenters  believed  the  GU 
method  slould  be  approved  as  a  version 
of  an  international  procedure,  ISO  7027. 
The  ISO  procedure  meosures  turbidity 
via  either  90°  scattered  or  transmitted 
light  depttiding  on  concentration. 
Although  instruments  conforming  to 
ISO  7027  specifications  are  similar  to 
the  GLI  ir  strument,  only  the  GLI 
instrumei  t  uses  pulsed,  multiple    - 
detectors  o  simultaneously  read  both 
90°  .scatte  ed  and  transmitted  light.  EPA 
has  re<^ei\  ud  no  data  on  the  ISO  7027 
use  of  Sep  irate  90*  scattered  or 
transmitt(  d  light  measurements  to  judge 
equivalen  :y  to  other  approved  turbidity 
methods. 

SM  450  )-Cl-E.  Low  Level 
Amperoni  etric  Titration    A  commenler 
noted  a  ty  jographical  error  in  a 
calculatio  >  in  SM  4500-CI^,  which  the 
Standard  t/Iethods  Committee  has 
agreed  to  ;orrect.  In  approving  SM 
4500-CI-  !.  EPA  will  print  the  correct 
formula  f<  r  SM  4500-CI-E  in  Technical 
Notes  on  h-inking  Water  Methods  (EPA, 
1994d).  T  te  Standard  Methods 
Committe  J  will  publish  a  correction  to 
this  meth  d  in  the  next  (19th)  edition  of 
Standard  i^ethods  (Eaton.  1993a). 

SM  661 )  (APHA,  1994)    A 
c:omment4  r  asked  to  approve  this 
method  a:  an  alternative  to  EPA  Method 
531.1.  EPj  l  aided  the  development  of  • 
this  meth(  d.  which  was  published  in 
1994  in  a  iupplement  to  the  eighteenth 
edition  of  Standard  Methods.  EPA 
agrees  wit  i  the  commenter,  and  will 
approve  S  V16610  for  analysis  of 
aidicarb.  t  Idicarb  sulfone,  aldicarb 
sulfoxide,  carbarj'l,  carbofuran,  3- 
hydroxyo  rbofuran,  methomyl,  and 
oxamyl. 

EPA  M«  Ihod  1613,  Revision  B,  dioxin 
(EPA,  199  ti)    EPA  was  asked  to  replace 
the  appro  -id  Revision  A  of  Method 
1613  with  Revi.sion  B.  EPA  .igrees  with 
the  sugge!  lion.  As  with  Rm  ision  A, 
users  can  >reatly  simplify  use  of 
Revision    i  of  Method  1613  when  only 
2,3,7.8-tet  ■achlorodibenzo-p-dioxin 
(2.3.7,8-T  3DD)  is  to  be  determined  in 
drinking  \  laior  samples  by  using 
procedurt  ;  described  in  Technical 
Notes  on    Jrinkin^  Water  Methods  (EPA. 
1994d). 

EPA  pn  posed  Revision  A  of  Method 
1613  fort  e  monitoring  of  .several 
chlorinate  i  dioxins  and  furans  under 
the  Clean  Malf.r  Act  on  February  7, 1991 
(56  FR  50!  O),  and  approved  it  only  for 
measurenr  snt  of  2,3,7.8-TCDD  under 
the  Safe  E  -inking  Water  Act  on  )uly  17, 
1992  (57  I  R  31803).  In  response  to 
comment."  on  the  1901  proposal.  EPA 
developec  Revision  B.  The  only 
technical  :hanges  made  in  Revision  B 
that  affect  determination  of  2,3,7,8- 
TCDD  in  t  rinking  water  matrices  are  (1) 


^  sKght  changes  in-performance " 
specifications  based  on  the  compilation 
of  data  firom  interlaboratory  and  other 
studies.  (2)  additional  language 
intended  to  provide  analysts  with 
increased  flexibility  to  use  liquid  solid 
extraction  procedures,  and  (3)  further 
clarification  of  the  doaimentation 
required  when  analysts  employ  the 
flexibility  provided  in  the  method  to  uso 
alternate  techniques  not  explicitly 
described  in  the  method. 

B.  Expanded  Scope  for  Already 
Appmved  Methods 

Comments  on  expanding  the 
analytical  scope  of  these  five  methods 
were  favorable.  These  methods,  EPA 
Methods  200.8,  200.9.  300.0,  SM  411  OB 
and  American  Society  for  Testing  and 
Materials  (ASTM)  method  D4327-91, 
were  discussed  in  the  1993  proposal  or 
the  1994  NOA.  Spe<:ifii;  comments 
requesting  that  approved  methods  (»ver 
additional  analytes  are  described  and 
answered  below. 

A  commenter  asked  EPA  to  expand 
the  scope  of  Method  200.8  to  include 
additional  metals  that  are  not  curronlly 
regu  1  ated  by  EPA .  Whi  le  EPA 
encourages  laboratories  to  use  any 
approved  method  for  all  contaminants 
that  are  within  the  analytical  scope  of 
the  method,  EPA  can  only  approve  a 
method  for  contaminants  that  are 
regulated.  One  commenter  asked  why 
Method  200.9  did  not  include  the 
secondary  drinking  water  contaminant, 
zinc.  EPA  believes  analysis  of  zinc  with 
Method  200.9  is  impractical,  because 
the  instrument  and  prot;edure  used  an^ 
very  .sensitive  to  small  amounts  of  l»»ad. 
The  analysis  is  subject  to  random 
contamination,  and  the  concentration 
range  of  zinc  that  can  be  reliably 
measured  is  too  narrow  to  be  of  use  with 
typical  drinking  water  samples.  EPA 
recommends  more  suitable  methods    " 
(EPA  200.7,  200.9.  SM  3120B  and  SM 
3111B)  for  measurement  of  zinc  in 
drinking  water  samples. 

Commenters  were  concerned  about 
expanding  the  scope  of  the  ion 
chromatography  methods  to  include 
fluoride.  They  believed  that  EPA  did  not 
have  data  to  show  that  interference 
problems  would  not  preclude  use  of  ion 
chromatography  for  the  analysis  of 
fluoride  in  drinking  water  samples. 
EPA's  1000  study  (Bio.ieticf)  whic-h 
involved  participation  of  seventeen 
laboratories  demonstrated  that  fluoride 
can  be  reliably  measured  in  drinking 
water  samples  with  ion 
chromatography.  Thus,  EPA  has  no 
hesitation  in  approving  the  three 
proposed  ion  chromatography  methods 
for  the  iinalysis  of  fluoride  in  drinking 
water. 
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C.  Updated  Methods 

Comment  on  updating  earlier  versions 
of  six  methods  to  the  current  versions 
was  favorable.  These  methods,  EPA 
Methods  504.1,  515.2,  524.2.  525.2, 

548.1  and  549.1,  were  discussed  in  the 
1993  proposal  or  the  1994  NOA. 
Problems  were  reported  by  a  commenter 
with  the  use  of 

trimethylsilyldiazomethane  (TMSD)  for 
derivatization  of  the  analytes  in 
Methods  515.1  and  515.2.  The 
commenter  suggested  that  EPA  also 
allow  the  use  of  diazomethane  for  this 
purpose.  EPA  agrees  with  the 
commenter  and,  as  discussed  in  the 
1993  proposal.  EPA  allows  use  of  either 
derivatizing  reagent.  However,  because 
dalapon  is  not  adequately  derivatized  by 
TMSD.  the  use  of  TMSD  in  Method 
515.1  is  not  approved  for  analvsis  of 
dalapon.  Procedures  for  usingTMSD 
with  Methods  515.1  and  515.2  are 
described  in  the  document  Technical 
Notes  on  Drinking  Water  Methods  (EPA 
1994d). 

D.  Updates  to  Methods  by  Reference  to 
Most  Recent  Manual 

Comments  were  favorable  on 
approving  versions  of  previously 
approved  methods  that  are  now" 
contained  in  the  eighteenth  edition  of 
Standard  Methods  (APHA.  1992)  and  in 
five  new  EPA  manuals  (EPA,  1994a, 
1991.  1990a,  1992b  and  1993a).  These 
publications  were  described  and 
discussed  in  the  1993  proposal  or  the 
1994  NOA.  Questions  or  requests  from 
commenters  about  some  of  the  methods 
contained  in  these  publications  are 
described  and  answered  below. 

1994  EPA  Metals  Manual  (EPA, 
1994a)    Three  commenters  asked  to  add 
other  regulated  metals  to  the  scope  of 
Method  200.7,  because  use  of  a  new 
axial  configured  inductively  coupled 
plasma  (lOP)  atomic  emission 
spectroscopy  (AES)  instrument 
improves  the  sensitivity  of  the  method 
to  the  required  regulatory  limits.  EPA 
will  not  approve  this  request  in  today's 
rule,  because  Method  200.7  as  written 
allows  use  of  other  types  of  ICP/AES 
instruments  that  cannot  meet  the 
regulatory  Umits  for  the  additional 
metals.  To  extend  the  scope  of  Method 
200.7  as  suggested  by  the  commenters 
would  require  either  a  formal  ATP 
approval  (EPA.  1993c).  or  publication  of 
a  new  AES  method  that  allowed  only 
instruments  with  an  axial  configuration. 
1991  Organic  Methods  Manual  (EPA. 
1991)    One  commenter  requested  a 
change  in  the  scope  of  EPA  Method  505 
because  of  the  detection  limits  for  some 
method  analytes.  These  changes 
included  withdrawal  of  alachlor. 
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atrazine  and  simazine.  and  addition  of 
toxaphene.  EPA  is  evaluating  the 
detection  limits  in  several  methods. 
When  this  evaluation  is  complete.  EPA 
may  propose  to  withdraw  approval  of 
methods  or  modify  the  scope  of 
methods,  such  as  Method  505.  In  the 
interim.  EPA  does  not  agree  that  the 
scope  of  Method  505  should  be  changed 
to  withdraw  alachlor,  atrazine  and 
simazine.  However,  EPA  agrees  that 
analysis  for  these  nitrogen-containing 
compounds  may  require  use  of  a 
nitrogen-phosphorous  detector  (NPD) 
rather  than  the  electron  capture  detector 
(ECD).  Today's  rule  specifies  that  an 
NPD  should  be  substituted  for  the  ECD 
in  Method  505  (or  another  approved 
method  should  be  used)  to  determine 
alachlor,  atrazine  and  simazine.  if  lower 
detection  limits  are  required. 

EPA  agrees  with  the  comment  about 
toxaphene.  In  today's  rule  EPA  is 
correcting  an  omission  in  the  1993 
proposal  by  continuing  to  approve 
Method  505  for  toxaphene.  However, 
EPA  notes  that  the  Method  505  MDL  for 
toxaphene  is  very  close  to  the  MCL.  To 
improve  the  sensitivity  of  the  analysis 
analysts  may  wish  to  use  Method  508 
for  toxaphene  and  other  Method  505 
analjles  for  which  use  of  an  NPD  will 
not  improve  the  sensitivity.  Method  508 
is  very  similar  to  Method  505  except 
that  the  MDLs  are  lower,  because  a 
larger  sample  volume  is  extracted. 

MCL  compliance  determination  for 
PCBs  requires  that  EPA  method  505  or 
508  be  used  as  a  screen  for  PCBs  as 
Aroclors  prior  to  quantitation  as 
decachlorobiphenyl  by  EPA  Method 
508A.  Three  commenters  requested  that 
EPA  switch  the  sequence  of  compliance 
methods  for  PCBs,  i.e.,  use  Method 
508A  to  screen  and  Method  505  or  508 
to  quantify  PCBs.  The  suggested  change 
in  the  sequence  of  compliance  methods 
is  beyond  the  scope  of  this  rule  since  it 
would  require  amending  the  MCL 
compliance  determination  sequence  in 
40  CFR  141.24(h)(13)(i)-{iii).  Onfy 
Methcxi  508A  can  measure 
decachlorobiphenyl,  and 
§  141.24(h)(13)(ii)  specificaUy  requires 
•'using  Method  508A  to  quantify  PCBs 
as  decachlorobiphenyl". 

It  was  suggested  by  a  commenter  that 
EPA  include  hexachloro- 
cyclopentadiene  (HCP)  in  the  scope  of 
EPA  Method  508.  EPA  agrees  with  the 
commenter.  and  will  allow 
measurement  of  HCP  with  EPA  Method 
508.  However,  the  analyst  must  show 
that  the  analyte  recoveries  and  other 
criteria,  which  are  specified  for  HCP  in 
Section  9  of  Method  508.1  are  achieved 
using  Method  508  procedures.  This 
option  will  be  described  in  the 


document.  Technical  Notes  on  Drinking 
VVater  Methods  (EPA,  1994d). 

1993  EPA  Inorganic  Methods  Manual 
(EPA.  1 993a)    A  commenter  asked  what 
the  differences  were  between  Method 
335.3  and  the  updated  version.  Method 
335.4,  since  both  versions  require 
manual  distillation  of  the  sample  to 
prepare  it  for  measurement  of  cyanide. 
The  technical  differences  between  these 
methods  are  minor.  EPA  improved  the 
automation  of  procedures  in  Method 
335.4,  and  added  the  option  to  use  a 
labor-saving  distillation  procedure.  The 
distillation  option  is  described  in 
Method  335.4.  and  it  is  approved  and 
described  for  other  spectrophotometric 
methods  in  Technical  Notes  on  Drinking 
VVater  Methods  (EPA,  1994d). 

Two  commenters  objected  to 
replacement  of  Method  335.3  with 
335.4.  The  objection  appeared  to  be 
based  on  the  mistaken  belief  that 
Method  335.4  requires  a  manual 
distillation  of  the  sample  to  prepare  it 
for  measurement  of  cyanide  and  that  the 
earlier  version.  Method  335.3.  did  not. 
EPA  has  never  allowed 
spectrophotometric  measurements  of 
cyanide  in  water  samples  without 
manual  distillation  of  the  sample  using 
SM  4500-CN-C  (cf.  40  CFR  136.3,  Table 
IB;  59  FR  4507,  January  31,  1994;  and 
57  Fi?  31839.  July  17, 1992). 
Commenters  may  have  been  misled  by 
a  discussion  in  Method  335.3  of  an 
alternate  ultraviolet  (UV)  digestion 
procedure  that  does  not  require  manual 
distillation.  EPA  has  never  approved 
this  optional  UV  procedure  for 
compliance  measurements  of  cyanide, 
because  EPA  has  no  data  to  show  that 
UV  digestion  would  not  provide 
inaccurate  results  that  underestimate 
the  level  of  contamination.  To  avoid 
manual  distillation  of  the  sample, 
laboratories  may  use  a  selective 
electrode  method  for  cyanide. 

EPA  notes  that  the  "amenable" 
spectrophotometric  methods,  ASTM 
D2036-91B  and  SM  4500-<:N-G,  also 
require  distillation  prior  to  either  bee  or 
total  cyanide  measiuements.  To  further 
clarify  EPA's  intent  to  require  manual 
distillation  for  all  spectrophotometric 
determinations  of  cj'anide,  these 
methods  will  be  listed  at  40  CFR 
141.23(k)  in  today's  rule  under  the 
phrase  "Manual  distillation  followed 
by".  Immediately  following  this  phrase, 
the  rules  specify  use  of  SM  4500-CN- 
C  to  conduct  this  distillation. 

Microbiological  Methods 

The  vast  majority  of  comments  on  the 
eighteenth  edition  version  of 
microbiology  methods  concerned  the 
maximum  time  between  sample 
collection  and  analysis  (transit  time)  of 
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drinking  water  samples.  Commenters 
opposed  reducing  this  time  from  30 
hours  (16th  edition  of  Standard 
Methods)  to  24  hours  (18th  edition  of 
Standard  Methods).  The  Standard 
Methods  committee  reduced  the  transit 
time  because  of  its  concern  about 
coliform  die-off  in  the  sample  over  time. 
Commenters  opposed  reducing  the  time 
because  it  would  (1)  be  logistically 
impractical  if  not  impossible  to  do,  (2) 
increase  costs  for  sample  transport  and 
resampling,  (3)  cause  hardships  in 
sample  collection,  and  (4)  complicate 
and  decrease  laboratory  flexibility.  A 
few  commenters  claimed  that  the 
reduced  transit  time  is  not  supported  by 
data. 

Coliforms  usually  die  off  over  time, 
especially  when  water  temperatures  are 
warm,  but  EPA  recognizes  that  there  is 
debate  among  investigators  over  the  rate 
of  that  decline.  EPA  is  currently 
conducting  additional  studies  on  this 
question;  using  fecal  coliforms  and  E. 
coU,  and  results  are  anticipated  by  the 
end  of  1994.  Given  the  logistical  and 
other  problems  that  might  result  by 
decreasing  the  transit  time  to  24  hours, 
EPA  is  deferring  a  decision  on  whether 
to  reduce  the  transit  time  until  more 
data  become  available.  For  the  time 
being,  the  Agency  has  added  a  footnote 
to  the  Table  in  §  141.21(f)(3),  allowing  a 
maximum  transit  time  of  30  hours.  If 
EPA  decides  that  a  reduction  from  30 
hours  is  warranted,  the  Agency  will 
work  with  the  States  to  minimize  the 
hardships  identifled  in  the  public 
comments.  Meanwhile,  EPA  strongly 
encourages  States  and  systems  to  review 
their  procedures  and  identify  practical 
alternatives  for  providing  samples  to 
laboratories  more  quickly. 

Other  commenters  objected  to  the 
requirement  in  the  18th  edition  of 
Standard  Methods  to  hold  samples  at 
less  than  10  °C  during  transit.  The 
Standard  Methods  committee  specified 
this  value  because  of  its  concern  about 
coliform  die-off  in  the  sample  at  higher 
temperatures,  where  the  bacterial 
metabohsm  of  coliforms  and  non- 
conforms alike  is  normally  greater. 

Commenters  objected  to  any  EPA 
requirement  that  would  require  them  to 
keep  samples  cool  during  sample 
transit.  Thfey  asserted  that  this 
requirement  would  (1)  be  unnecessary 
and  would  complicate  sample  transport 
logistics,  (2)  increase  sampling  costs  and 
shipping  costs  for  both  systems  and 
laboratories,  because  coolers  and  ice 
packs  cost  money  and  samples  are 
heavier  and  thus  more  expensive  to 
ship,  and  (3)  lead  to  problems  with 
frozen  samples  or  a  significantly 
increased  number  of  invalid  samples. 
Commenters  also  stated  that  under  the 
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presence  absence  concept,  sample 
cooling  V  as  less  important  than  under 
the  earlier  rule  based  on  coliform 
density. 

EPA  is  deferring  a  decision  on  sample 
-transit  te  nperatiue  until  the  Agency 
initiates  \  i  review,  and  possible  revision, 
of  the  To  al  Coliform  Rule.  For  the  time 
being,  thf  Agency  has  added  a  footnote 
to  the  Ta  >le  in  §  141.21(f)(3) 
encourag  ng,  but  not  requiring,  systems 
to  hold  a  mples  at  less  than  10  "C 
during  tr  insit.  Nevertheless,  the  Agency 
strongly  ( iicourages  systems  to  cool 
their  sam  jles  during  transit,  especially 
during  w  irm  summer  months,  to 
minimize  coliform  die-off.  The  Agency 
is  currently  conducting  additional 
studies  on  this  question,  using  fecal 
coliform^  and  E.  coli,  and  results  are 
anticipated  by  the  end  of  1994.  If  EPA 
decides  tJiat  a  reduction  is  warranted, 
the  Agency  will  work  with  the  States  to 
minimiza  the  hardships  identified  in  the 
public  CG  mments. 

EPA  is  also  approving  a  new  method, 
the  Colisi  ire  test,  for  simultaneously 
determining  the  presence  of  total 
coliforms  and  E.  coli.  both  of  which 
must  be  i  lonitored  under  the  Total 
Cohform  Rule  (40  CFR  141.21).  Data 
supportii  g  the  use  of  this  method  was 
presente<  in  the  notice  of  July  14, 1994 
(NOA). 

Most  c  immenters  supported  approval 
of  the  Co  isure  test,  but  several  raised 
questions  about  the  test,  primarily 
concemii  g  the  incubation  time.  They 
cited  the  proadway  et  al.  (1992)  data 
that  indicated  that  only  64%  and  69% 
of  the  bottles  were  total  coliform- 
positive  i  nd  E.  co/j-positive, 
respectiv  sly,  after  24  hours  compared  to 
the  48-haLir  results.  According  to  the 
Broadwa;  -  et  al.  data,  85%  and  88%  of 
the  bottle  >  were  total  coliform-positive 
and  E.  co  /-positive,  respectively,  after 
28  hours  :ompared  to  the  48-hour . 
results. 

EPA  a^  -ees  with  the  commenters  who 
contende  i  that  24  hours  of  incubation 
was  insu  ficient  for  the  Colisure  test. 
The  Ageiky.  however,  believes  that  the 
recovery  fate  after  28  hours  is 
reasonable,  and  will  approve  the 
Colisure  est  as  a  28-hour  tesU 
Moreovei ,  based  on  additional  data  from 
the  prodi  ct  manufacturer  showing  that 
the  false-  )ositive  rate  after  48  hours  is 
small,  EP  \  will  allow  laboratories  to 
hold  the  est  up  to  48  hours  before 
observinj  results. 

Chemica  Methods 

There  i  /ere  only  minor  comments  on 
the  propc  sal  to  update  chemistry 
methods  o  the  versions  contained  in 
the  18th  Edition  of  Standard  Methods. 
The  18th  edition  versions  contain  no  or 


minor  changes  to  earlier  versions,  and 
EPA  received  no  comments  to  document 
specific  hardships  in  converting  to  18th 
edition  chemical  methods.  Several 
commenters  noted  that,  although 
thallium  is  not  in  the  scope  of  SM 
3113B,  EPA  erroneously  approved  SM 
3113B  for  thallium  (57  FR  31840,  July 
17, 1992).  EPA  agrees  and  will  delete 
this  approval  in  today's  rule. 

A  commenter  noted  that  the  18th 
edition  version  of  SM  4500-Cl-C  omits 
instructions  that  would  allow 
measurement  of  total  residual  chlorine 
in  drinking  water  samples  using  a 
colorimetric  method.  The  Standard 
Methods  Committee  has  written  (Eaton, 
1993b)  that  an  editorial  omission,  not  a 
technical  change,  occurred  in  recent  ' 
versions  of  SM  4500-Cl-G.  The  error 
will  be  corrected  in  the  next  (19th) 
edition  of  Standard  Methods.  EPA 
corrects  the  error  today  by  describing 
the  omitted  instructions  in  Technical 
Notes  on  Drinking  Water  Methods  (EPA, 
1994d). 

E.  Methods  To  Be  Withdrawn  and 
Replaced 

General  Comments  Received  on 
Withdrawal  of  Methods 

One  commenter  suggested  that  all 
methods  carry  a  "draft"  status  for  three 
years  after  publication;  other 
commenters  asked  EPA  to  approve  new 
methods  more  quickly.  It  would  defeat 
EPA's  intent  to  provide  modem 
technology  quickly,  if  a  method  had  to 
be  published,  proposed,  and  then  kept 
in  draft  status  for  three  years.  EPA 
balances  this  problem  by  allowing 
optional  use  of  old  or  new  methods 
during  a  transitional  period,  which  in 
the  case  of  this  rule  extends  to  July  1, 
1996  (or  18  months  after  publication, 
whichever  is  later). 

Several  commenters  believed  EPA 
was  eliminating,  or  intended  to 
eliminate,  all  autoanalyzer  or 
colorimetric  methods.  This  is  incorrect; 
EPA  is  replacing  only  obsolete  methods 
with  equivalent  ASTM,  EPA  and 
Standard  Methods.  EPA  is  not 
eliminating  colorimetric  or  autoanalyzer 
technology  for  any  regulated 
contaminant,  except  arsenic.  Evidence 
of  EPA's  intent  is  in  the  1993  methods 
manual  (EPA.  1993a),  which  updated 
colorimetric  methods  for  cyanide 
(335.4),  nitrite  and  nitrate  (353.2),  and 
sulfate  (375.2).  EPA  has  and  continues 
to  approve  autoanalyzer  and 
colorimetric  ASTM  and  Standard 
Methods  for  cyanide,  fluoride,  nitrite, 
nitrate  and  sulfate. 

Some  commenters  stated  that 
changing  from  EPA  methods  to 
equivalent'Standard  Methods  and 
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ASTM  methods  would  be  very  time- 
consuming  and  expensive,  but  provided 
no  specific  information  to  support  this 
statement.  EPA  is  withdrawing  methods 
that  are  incomplete  and  often  require 
users  to  rely  on  the  equivalent  ASTM  or 
Standard  Methods.  Thus  the  change,  in 
many  cases,  has  already  taken  place.  In 
other  cases,  there  are  very  minor 
differences  between  the  withdrawn  and 
the  replacement  methods.  EPA  notes 
that  laboratories  may  continue  to  use  a 
withdrawn  method  for  other  than 
compliance  monitoring  samples.  EPA's 
actions  in  today's  rule  save  laboratories 
money,  because  they  need  only  support 
one  version  of  an  ASTM.  EPA.  or 
Standard  Method.  Prior  to  this  rule, 
laboratories  were  required  to  use 
methods  in  the  14th,  16th,  17th,  and 
18th  editions  of  Standard  Methods,  and 
at  least  two  different  versions  of  EPA 
Methods  200.7  and  524.2. 

EPA  received  numerous  comments 
requesting  an  extension  of  the 
withdrawal  date  for  analytical  methods. 
The  suggested  dates  ranged  from  July  1, 
1995.  to  July  1,  2000.  Based  on  these 
comments,  EPA  will  extend  the 
methods  withdrawal  date  from  July  1. 
1995,  to  July  1, 1996  (or  18  months  from 
publication,  whichever  is  later),  which 
is  beyond  the  withdrawal  date  suggested 
by  most  commenters.  New  methods  or 
new  versions  of  current  methods  will  be 
approved  within  30  days  of  publication 
of  the  rule.  This  overlap  in  approval 
dates  for  new  methods  and  withdrawal 
of  obsolete  methods  will  give 
laboratories  sufficient  time  to  become 
certified  with  the  new  methods. 

Comments  on  Withdrawal  of  Specific 
Methods 

Packed-Column  EPA  Methods 
Commenters  generally  favored 
withdrawal  of  packed  column  methods 
for  volatile  organic  compounds  (VOCs) 
and  trihalomethanes  (THMs),  arid 
replacing  them  with  technologically 
advanced  capillary  column  methods. 
Additional  costs  incurred  in  supporting 
older,  obsolete  methods  until  EPA 
withdraws  these  methods,  and  the 
suitability  of  capillary  columns  to 
handle  the  increasing  number  of 
regulated  contaminants  were  cited  as 
reasons  for  supporting  withdrawal.  The 
July  1. 1995.  withdrawal  date  may  be 
too  early,  as  pointed  put  by  some 
commenters.  EPA  will  extend  the  date 
to  July  1. 1996  (or  18  months  from 
publication,  whichever  is  later),  to  give  • 
*  laboratories  more  time  to  plan  an 
orderly  transition  to  capillary  column 
methods. 

Some  commenters  asked  EPA  for 
continuation  of  the  use  of  packed- 
column  methods,  if  they  meet  current 


regulatory  requirements.  EPA  feels  that 
packed-column  methods  have  many 
drawbacks.  For  example,  the  cis  and 
trans  dichloroethene  isomers  cannot  be 
separated  with  the  packed-columns 
specified  for  VOC  analysis  (L>1er,  1994). 
Such  separation  problems  with  packed- 
column  methods  have  limited  EPA's 
ability  to  prepare  samples  for  EPA's 
laboratory  performance  evaluation  (PE) 
program.  To  accommodate  packed- 
column  methods,  separate  PE  samples 
are  prepared  for  THMs  and  VOCs  to 
minimize  THM  and  VOC  interferences 
that  users  of  packed  column  EPA 
methods  will  experience.  If  only 
capillary  columns  are  approved.  EPA 
will  have  more  latitude  to  mix  VOCs 
and  THMs  in  PE  samples  to  better  test 
laboratories  with  concentrations  and 
mixtures  of  THMs  and  VOCs.  as  might 
realistically  occur  in  drinking  waters. 
EPA  notes  that  laboratories  may 
continue  to  use  packed  column  methods 
for  other  than  compliance  monitoring 
analyses,  such  as  routine  plant 
operation  or  source  evaluation  samples. 

A  commenter  asked  why  EPA 
proposed  to  withdraw  THM  Methods 
501.1  and  501.2  in  the  1993  proposal, 
but  subsequently  proposed  to  continue 
approval  of  these  packed  column 
methods  in  the  Information  Collection 
Rule  (ICR)  (59  FR  6354  and  6413-6414, 
February  10. 1994).  In  today's  rule.  EPA 
is  clarifying  why  and  how  Methods 
501.1  and  501.2  can  and  should  be 
withdravm  without  affecting  analytical 
needs  that  were  described  in  the  ICR 
proposal.  In  the  ICR,  EPA  proposed 
Methods  501.1  and  501.2  only  because 
ICR  data  must  be  gathered  quickly  to 
support  pending  disinfectant  byproduct 
control  regulations.  To  support  these 
regulations,  EPA  proposed  to  conduct 
THM  monitoring  at  a  limited  number  of 
PWS  for  eighteen  months  beginning  in 
1995.  Since  this  data  must  be  collected 
by  laboratories  certified  to  conduct 
THM  analyses,  it  could  be  a  hardship  to 
revoke  the  certification  of  laboratories 
now  using  Methods  501.1  and  501.2. 
EPA  notes  that  EPA  also  proposed  and 
encouraged  laboratories  to  use  one  of 
the  capillar^'  column  methods  (EPA 
Methods  502.2,  524.2  and  551)  to 
conduct  THM  monitoring  for  the  ICR. 
And  in  a  subsequent  disinfection 
byproduct  rule  (59  FR  38668.  July  29. 
1994)  EPA  proposed  only  capillary 
methods  for  THM  compliance 
monitoring  (59  FR  38821). 

As  explained  in  the  1993  proposal 
and  in  the  1992  THM  methods  rule  (58 
FR  41344.  August  3,  1993),  EPA  intends 
to  and  will  withdraw  packed  column 
methods  for  THM  and  VOC  compliance 
analysis.  To  accommodate  the  special 
and  immediate  information  collection 


needs  of  the  ICR,  EPA  is  deferring 
withdrawal  of  packed  column  Methods 
501.1  and  501.2  until  July  1. 1996  (or  18 
months  after  publication,  whichever  is 
later).  This  date  is  expected  to  be  after 
the  beginning  of  the  proposed  ICR 
monitoring  period.  When  the  ICR  rule  is 
promulgated,  certification  under 
Methods  501.1  and  501.2  will  be 
granted  such  that  the  withdrawal  date 
will  not  impede  collection  of  THM  data 
for  the  ICR 

Colorimetric  Methods  for  Arsenic— A 
commenter  requested  that  EPA  not 
withdraw  colorimetric  methods  for 
arsenic.  Because  the  detection  limits  of 
these  methods  are  very  near  the  MCL  for 
arsenic,  colorimetric  measurements  do 
not  provide  a  reliable  indication  of 
variability  of.  or  trends  in.  ambient 
concentrations  of  arsenic  in  the  water 
supply  when  these  concentrations  are 
less  than  the  MCL.  EPA  believes  the 
detection  limit  deficiency  warrants 
withdrawal  of  colorimetric  methods  for 
arsenic. 

In  addition,  since  EPA  approves  other 
methods  that  measure  all  twelve 
regulated  metals,  including  arsenic,  it  is 
not  cost-effective  to  measure  arsenic 
separately  with  a  colorimetric  method. 
The  cost  of  a  complete,  broad-spectrum 
metals  analysis  by  atomic  absorption  or 
ICP  is  not  reduced  if  arsenic  is  not 
included.  And  EPA  knows  of  no 
situation  where  arsenic  is  the  only  metal 
to  be  determined  in  a  compliance 
sample.  EPA  believes  that  there  is  no 
scientific  reason  or  economic  need  for  a 
colorimetric  method  that  only  measures 
arsenic.  However.  EPA  notes  that 
withdrawal  of  these  methods  does  not 
preclude  their  use  for  other  than 
compliance  monitoring  samples. 

EPA  Methods  208.2  and  354.1— A 
commenter  asked  EPA  to  replace  EPA 
Methods  208.2  (barium)  and  354.1 
(nitrite)  with  the  equivalent  methods 
SM  3113B  and  SM  450O-1NO2-B.  which 
are  published  in  the  18th  edition  of 
Standard  Methods  (APHA.  1992).  EPA 
agrees  and  will  withdraw  Methods 
208.2  and  354.1.  since  equivalent 
methods  using  the  same  equipment  and 
procedures  are  approved. 

EPA  Method  340.2  (Huoride)— 
Commenters  expressed  concern  that 
withdrawal  of  this  ion-selective 
electrode  method  will  require  use  of 
EPA  Method  300.0.  which  requires 
purchase  of  an  ion  chromatograph.  This 
is  incorrect:  only  the  EPA  ion-selective 
electrode  method  will  be  withdrawn. 
The  ASTM  and  SM  methods,  which  use 
the  same  equipment  as  the  EPA  method, 
are  approved  for  fluoride  compliance 
determinations. 

Hydrazine  Methods  for  Nitrate  and 
Nitrite — A  commenter  agreed  with 
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EPA's  withdrawal  of  hydraziTie'Tnethod 
353.1,  stating  that  the  method  is 
obsolete.  The  commenter,  however, 
wanted  EPA  to  make  available  at  least 
one  hydrazine  method  for  nitrite  and 
nitrate  by  approving  SM  4500-NO3-H. 
EPA  is  withdrawing  Method  353.1 
because  hydrazine  is  carcinogenic  and 
toxic,  and  creates  a  significant 
hazardous  waste  disposal  problem.  SM 
4500-NOr-H  has  the  same  problems 
and,  therefore,  cannot  be  approved.  EPA 
beheves  users  of  hydrazine  methods 
will  be  able  to  convert  easily  to  the 
approved  cadmium  reduction  methods 
for  nitrate  and  nitrite  by  changing  their 
reagent  from  hydrazine  to  cadmium 
when  their  supply  of  hydrazine  is 
depleted.  The  cadmium  methods,  which 
have  been  approved  for  nitrate  and 
nitrite  since  1991,  use  the  same 
equipment  as  the  hydrazine  methods. 

Flame  AA  for  metals— Three 
commenters  requested  that  flame  atomic 
absorption  (AA)  and  graphite  furnace 
methods  not  be  withdrawn.  EPA  has  not 
withdrauTi  flame  AA  and  graphite 
furnace  methods  published  by  ASTM  or 
Standard  Methods:  only  the  obsolete 
EPA  versions  of  these  methods  are 
withdrawn. 

Direct  Aspiration  Flame  AA 
Methods — Some  commenters  wanted 
FPA  to  expand  the  scope  of  these 
methods  to  include  metals  other  than 
barium  and  nickel.  EPA  cannot  expand 
the  scope,  because  the  methods  are  not 
sensitive  enough  to  mea^^ure  metals 
other  than  barium  and  nickel. 

Method  515.1 — EPA  received  many 
comments  requesting  that  this  method 
not  be  withdrawn,  prioiarily  for  two 
reasons.  First,  neither  proposed 
replacement  method,  552.1  or  515.2, 
covers  all  of  the  regulated  chemicals 
that  are  in  Method  515.1.  Secondly,  the 
new  dalapon  method  (552.1)  requires 
significantly  different  equipment, 
procedures  and  skills  than  Method 
515.1.  Four  commenters  agreed  with 
EPA's  proposal  to  withdraw  Method 
515.1.  because  a  combination  of 
Methods  515.2  and  552.1  meets  their 
regulatory  needs.  EPA  agrees  with  the 
majority  of  commenters  and  will  not 
withdraw  Method  515.1. 

Methods  for  Secondary 
Contaminants — Some  commenters 
believed  that  delisting  a  secondary 
contaminant  method  precludes  its  use 
for  other  than  compliance  monitoring 
samples.  This  is  not  correct;  EPA  does 
not  certify  laboratories  for  secondary 
monitoring,  and  EPA  only  recommends 
methods  for  secondary  contaminants. 
Unless  State  requirements  provide 
otherwise,  laboratories  may  use 
methods  other  than  those  cited  at  40 
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CFR  14;  .4(b)  for  measurement  of 
seconds  ry  contaminants. 

EPA  I  fethod  245.2  (mercury)— EPA 
was  ask  jd  to  withdraw  this  method, 
which  ii ;  an  automated,  cold  vapor 
method  for  mercury.  EPA  cannot 
withdra  n  this  method  because  there  is 
no  othei  equivalent  version  of  the 
method  Because  EPA  does  not  have 
enough  nformation  to  assess  the  effect 
that  wit  idrawal  of  Method  245.2  would 
have,  it  s  deferring  a  decision  on 
withdra  val. 

EPA  I  lethods  150.1, 150.2  (pH)— In 
the  199'  NOA,  EPA  proposed  to  replace 
these  mi  thods  with  equivalent  ASTM 
and  Stai  dard  Methods  for  pH.  A 
commei  ter  noted  that  the  EPA  methods 
are  easi«  r  to  use  under  field  conditions. 
The  con  menter  indicated  that  since 
many  pi  I  measurements  are  made  in  the 
field  at  tne  point  of  sample  collection, 
withdraival  of  the  EPA  methods  would 
pose  a  significant  hardship.  EPA  agrees 
with  thajcommenter,  and  will  not 
withdraikT  these  methods  until  ASTM  or 
Standard  Methods  pH  methods  are 
simplified  for  field  use. 

F.  Miscellaneous 

Re  for 
CFR  Par 
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at  Listing  of  Methods  in  40 
s  141  and  143— Commenters 
id  EPA  to  improve  the 
ion  and  clarity  of  the  drinking 
;u]ations.  Commenters  have 
the  organization  of  the  rules, 
I  difficulty  in  obtaining  copies 
ig  water  regulations.  They 
regulations,  because  they 
contain  jables  and  lists  of  approved 
method$,  and  because  mandatory 
methodjnstructions  are  included  in  the 
text  of  tHe  rules  and  in  footnotes  to  the 
tables  oimetbods.  These  instructions 
are  not  (pntained  in  the  approved 
methodsl  because  they  were  developed 
after  thetmethod  was  published.  In 
today's  iile,  EPA  is  minimizing  the  use 
of  footnotes  and  lengthy  technical 
instruct^ns  in  drinking  water  rules. 
EPA  is  atcomplishing  this  by  including 
these  instructions  in  the  document 
Technical  Notes  on  Drinking  Water 
Methodi(EPA,  1994d).  Ihis  EPA 
publication  contains  mandatory 
procedures,  clarifications  and  helpful 
options,  kuch  as  guidance  on  more 
efficient  Jways  to  conduct  asbestos  and 
dioxin  compliance  measurements.  EPA 
will  plaoe  these  instructions  in  the    - 
affected  method  when  the  method  is 
revised  ^d  pubhshed.  EPA  intends  to 
use  this  Aocimient  to  publish  future 
method  corrections  or  modifications 
(after  no^ce  and  comment  in  the 
Federal  Register  as  necessary).  EPA 
believes  Technical  Notes  will  be  easier 
for  users  to  obtain,  read  and  photocopy 
than  the  ;ables  of  approved  methods  in 


the  drinking  water  rules.  Incorporating 
Technical  Notes  on  Drinking  Water 
Methods  by  reference  in  the  rule  has  the 
effect  of  making  its  provisions  as 
mandatory  as  those  in  the  approved 
drinking  water  methods. 

EPA  is  improving  the  clarity  of  the 
rules  by  consoUdating  listings  of 
analytical  methods.  Analytical  methods 
for  THMs  have  been  moved  fi-om 
§  141.30  to  §  141.24(e).  Appendix  C  of 
§  141.30,  which  contained  THM 
Methods  501.1  and  501.2.  is  withdrawn 
immediately,  but  the  methods  may  be 
used  for  compliance  monitoring  under 
§  141.30  until  July  1, 1996  (or  18  months 
from  publication,  whichever  is  later). 
And  analytical  methods  formerly 
specified  for  lead,  copper,  and 
corrosivity  at  40  CFR  141.89(a)  and 
sodium  at  §  141.41(d)  are  now  listed 
with  other  inorganic  methods  at 
§  141.23(k)(l).  EPA  notes  that  although 
sodium  was  removed  from  the  list  of  83 
contaminants  included  in  the  1986 
amendments  to  the  SDWA  (53  FR 
26487),  the  provisions  at  §  141.41  still 
obtain. 

Specifications  for  Continuous 
Chlorine  Monitoring  Methods — 
Commenters  favored  the  proposed 
specification  for  continuous  chlorine 
monitoring  measurements  to  be  based 
on  calibration  with  an  approved  grab 
sample  method.  Two  commenters  asked 
EPA  to  extend  the  calibration  period  to 
seven  days.  EPA  has  no  data  to  support 
such  an  extension.  However,  the  EPA 
protocol  for  continuous  chlorine 
monitoring  allows  a  laboratory  to  use  an 
alternative  protocol,  if  it  is  approved  by 
the  State.  EPA  believes  it  is  prudent  for 
States  to  monitor  and  approve  changes 
to  the  EPA  protocol,  such  as  those 
suggested  by  commenters.  The  protocol 
approved  in  today's  rule  is  specified  at 
40  CFR  141.74(a)(2),  and  allows  States 
to  grant  variations,  including  certain 
changes  in  the  chemistry  of  the  method. 

Allow  Interchange  of  Detectors  in 
EPA  Methods  505, 507,  508— 
Commenters  favored  this  proposal.  Two 
commenters  noted  that  data  with 
alternative  detectors  must  be  verified, 
and  were  concerned  about  poor  ECD 
response  of  some  nitrogen-containing 
compounds.  EPA  agrees  that  data  must 
be  verified  when  changing  detectors, 
and  that  the  results  for  all  chemicals  in 
Methods  505, 507  or  508  may  not  meet 
quality  control  requirements  when  an 
alternative  detector  is  used.  This  is  why 
Section  6.8.3  of  Methods  507  and  508, 
and  Section  10.4  of  Methods  505,  507 
and  508  allow  alternative  detectors  only 
if  the  initial  demonstration  of  capability 
criteria  in  Section  10  of  each  method  is 
met  by  the  alternative  detector. 


Rule  did  not  uodate  or  sDerJFv  ii<;p  nftho     nnrt  i/t-a 
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One  commenter  wanted  to  allow  use 
of  other  detectors  with  EPA  Method 
504.  EPA  cannot  approve  this  request, 
because  EPA  has  no  data  to  justify  use 
of  alternative  detectors  in  Methods  504 
or  504.1,  which  use  an  electron  capture 
detector  (ECD).  The  ECD  has  been  the 
only  detector  capable  of  routinely 
measuring  EDB  and  DBCP  at  the 
required  parts-per-trillion 
concentrations  (56  FR  3550,  January  30, 
1991). 

Guidance  on  Preserving  Samples — A 
commenter  asked  that  biocide 
procedures  be  dropped  from  the  VOC 
methods,  because  EPA  has  dropped 
mercuric  chloride  as  a  biocide  in 
synthetic  organic  chemical  (SOC) 
methods.  EPA  dropped  mercuric 
chloride  from  SCX!  methods,  because 
EPA  has  no  data  to  show  that 
biodegradation  of  a  regulated  SOC 
occurs  in  a  typical  drinking  water 
sample,  and  because  mercuric  chloride 
is  toxic  and  a  hazardous  waste. 
However,  EPA  has  data  to  show 
degradation  (EPA,  1994e)  in  samples 
collected  for  measurement  of  VOCs.  The 
biocide  procedures  required  in  the  VOC 
methods  require  some  combination  of 
chilling,  rapid  transit  and  analysis,  or 
acidification.  None  of  these  procedures 
pose  health  or  waste  disposal  problems 
that  compare  with  the  problems 
associated  with  preservation  using 
mercuric  chloride.  Therefore,  EPA 
continues  to  require  use  of  a  biocide  in 
VOC  methods. 

Liquid-Solid  Extraction  (LSE)  in  EPA 
Methods  507  and  508 — Some 
commenters  believed  more  data  were 
needed  before  EPA  allowed  use  of  LSE 
in  Methods  507  and  508;  EPA  agrees. 
EPA  stated  in  the  December  proposal 
that  "the  Agency  regards  this  proposed 
modification  as  tentative  and  will  base 
a  final  decision  on  whether  to  approve 
on  public  comment  and  additional  EPA 
performance  data."  After  studying  this 
option  and  developing  additional  data 
(EPA.  1994e),  EPA  has  decided  not  to 
add  LSE  as  an  option  in  Methods  507 
and  508,  because  EPA  does  not  have 
data  to  support  use  of  this  technique  for 
all  of  the  chemicals  in  the  methods.  As 
an  alternative,  EPA  has  developed  and 
is  approving  Method  508.1  (EPA, 
1994c).  Method  508.1  uses  the 
procedures  and  the  electron  capture 
detector  that  are  used  in  Method  508, 
and  it  allows  use  of  LSE.  The  scope  of 
Method  508.1  covers  many  of  the 
Method  507  and  508  analytes  that  are 
subject  to  regulated  or  unregulated 
contaminant  monitoring  requirements, 
but  it  does  not  include  butachlor,  PCBs 
or  toxaphene.  In  today's  rule  EPA  will 
approve  Method  508.1  for  measurement 
of  alachlor,  atrazine,  chlordane.  endrin. 


heptachlor,  heptachlor  epoxide, 
hexachloro-benzene, 
hexachlorocyclopentadiene,  lindane, 
methoxychlor,  and  simazine,  which  are 
regulated  SOCs.  It  is  also  approved  for 
aldrin,  dieldrin,  metolachlor, 
metribuzin.  and  propachlor.  which  are 
unregulated  SOCs. 

Methods  for  Other  Contaminants— In 
the  1993  proposal  EPA  provided 
guidance  to  systems  that  wish  to 
measure  chemicals  that  are  not 
regulated,  and  need  advice  on  what 
method  to  use.  The  guidance  stated  that 
"although  EPA  approves  methods  only 
for  contaminants  regulated  under  the 
Safe  Drinking  Water  Act,  the  Agency 
encourages  laboratories  to  use  these 
methods  for  other  contaminants  if  the 
method  description  specifically 
includes  these  contaminants."  One 
commenter  mistakenly  believed  that 
this  eliminates  the  use  of  other  methods 
or  techniques,  such  as  test  kits. 
Although  EPA  encourages  laboratories 
to  save  money  by  using  a  compliance 
method  to  measure  all  chemicals  of 
interest  that  are  in  the  analytical  scope 
of  the  method,  this  does  not  preclude 
systems  from  using  other  method^ 
including  test  kits,  for  samples  other 
than  compliance  monitoring  samples. 

EPA  cautions  users  to  carefully 
evaluate  the  performance  of  a  method 
when  using  it  for  samples  other  than 
compliance  monitoring  samples  or  for 
contaminants  not  regulated  under  the 
SDWA.  For  example,  EDB  and  DBCP 
appear  in  the  scope  of  EPA  Methods 
504.1,  502.2,  524.2  and  551.  However. 
Methods  502.2  and  524.2  are  not 
approved  for  compliance  analyses, 
because  they  do  not  have  the  sensitivity 
to  measure  compliance  with  the  EDB 
and  DBCP  MCLs. 

Methods  Approval  Process— Several 
commenters  believe  that  the  process  of 
proposing  and  approving  methods  or 
method  modifications  will  always  be 
too  slow  to  accommodate  the  technical 
and  certification  needs  of  the  laboratory 
community.  To  solve  this  problem, 
commenters  asked  EPA  to  specify 
performance  criteria  in  drinking  water 
rules,  or  in  the  approved  methods.  The 
purpose  of  this  would  be  to  allow 
laboratories  to  use  any  analytical 
method,  provided  it  met  the  mandatory 
criteria.  EPA  agrees  that  the  present 
methods  approval  system  is  slow.  To 
solve  this  problem,  EPA  and  other 
organizations  are  seeking  to  consolidate 
methods  across  regulatory  programs  and 
media,  and  to  write  generic  method 
performance  criteria  (EPA,  1994g).  A 
performance-based  method  system,  as 
suggested  by  commenters,  might  be  part 
of  the  final  solution.  There  are  two 
groups  working  on  this  problem.  The 


groups  are  the  Intergovernmental  Task 
Force  on  Monitoring,  and  EPA's 
Environmental  Monitoring  Management 
Council.  A  recommendation  of  these 
groups  may  be  for  EPA  to  propose  a  new 
method  approval  and  method-writing 
protocol.  The  protocol  would  be 
designed  to  expedite  approval  of 
drinking  water  method  modifications 
while  maintaining  the  degree  of  control 
needed  to  ensure  effective  enforcement 
of  drinking  water  regulations. 

Field  and  Test  Kits— Two  commenters 
noted  an  omission  in  the  rule  text  in  the 
1993  proposal  that  appears  to  eliminate 
an  important  option.  This  option  allows 
States  to  approve  use  of  DPD 
colorimetric  test  kits  for  measurement  of 
chlorine  residuals.  EPA  did  not  intend 
to  eliminate  this  option,  and  agrees  the 
wording  in  the  1993  proposal  (58  FR 
65631)  may  be  misleading.  Today's  rule 
clearly  allows  use  of  ttie  DPD  kits, 
provided  the  State  also  approves  use  of 
the  kits.  This  option  is  specified  at  40 
CFR  141.74(a)(2). 

A  commenter  asked  EPA  to  approve 
field  kits  for  pH,  and  methods  for 
continuous  monitoring  of  pH  and 
residual  chlorine.  EPA  does  not  need  to 
approve  field  methods  for  pH  because 
currently,  analysis  with  an  approved  pH 
method  may  be  conducted  in  the  field 
or  in  the  laboratory.  Regarding 
continuous  monitoring  methods,  in 
today's  rule,  EPA  provides  criteria  for 
continuous  monitoring  of  chlorine 
residuals  (40  CFR  141.74(a)(2)).  Since  . 
EPA  does  not  require  continuous  pH 
monitoring,  EPA  does  not  approve  or 
disapprove  methods  for  continuous 
measurement  of  pH. 

Turbidity — A  comfnenter  asked  that 
turbidity  measurements,  which  are 
specified  in  the  drinking  water 
regulations,  be  waived  if  no  particulate 
or  cloudiness  is  visible  to  the  analyst. 
The  present  requirement  is  that 
turbidity  be  measured  in  all  samples, 
and  that  digestion  be  performed  if  the 
turbidity  is  one  NTU  or  greater.  EPA 
cannot  waive  turbidity  measurements 
on  samples  that  appear  to  be  clear, 
because  samples  with  turbidity  of  up  to 
three  NTU  can  appear  clear  to  the 
unaided  eye. 

Corrosivity— One  commenter  noted 
the  proposed  rule  made  no  reference  to 
updating  the  methods  for  corrosivity  in 
40  CFR  141.42(c).  These  methods  were 
published  in  1980  and  1982  (45  FR 
57346,  August  27. 1980  and  47  FR 
10999.  March  12, 1982).  In  the  Lead  and 
Copper  Rule  (56  FR  26460,  June  7. 
1991).  EPA  agreed  that  corrosion  control 
strategies  could  be  developed  or 
evaluated  by  measuring  alkalinity  and 
other  parameters  (56  FR  26489  and  * 
26496).  However,  the  Lead  and  Copper 
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Rule  did  not  update  or  specify  use  of  the 
methods  in  40  CFR  141.42(c).  Instead, 
more  current  methods  were  specified  in 
40CFR  M1.89(a)  (56  FR  26509-2fi510). 
In  today's  rule,  EPA  eliminates  possible 
conhision  between  the  requirements  in 
40  CFR  141.89  and  141.42  by  removing 
.subparagraphs  40  CFR  141.42(3)-(c). 

New  Tet.nnologies — Comments  were 
received  asking  the  Agency  to  evaluate 
and  develop  methods  based  on  new 
technolcfgjes.  .surh  as  bioassay,  ELISA. 
and  capillary  electrophoresis"  The 
Agency  continues  to  incorporate  new 
technologies  in  methods,  and 
appreciates  the  many  articles  that  were 
sent  to  draw  attention  to  new 
lechnoiogies.  In  the  last  twenty  years, 
the  Agency  has  aided  !he  devslopment 
of  the  mass  spectrometer  info  a 
powerful  and  ro'itine  analjUcal 
in.strument.  With  suggestions  from  the 
laboratory'  community  (56  FR  3550. 
lanuar)-  30.  1991),  the  Agency  moved 
from  pac);ed  to  capillary  column  gas 
chromatographic  terhnolop.y.  and 
expect.<:  to  adopt  innovative  piocedures 
and  instruments  in  futuru  methods. 

In  the  1993  proposal.  EPA  invited 
public  suggesiions  that  EPA  might 
consider  approving  in  this  n>ie  or  in  a 
later  rultmaking:  This  invitation  was 
not  meant  to  imply  that  new  methods  or 
method  modifications  submitted  as 
suggestions  would  or  could  bypass 
requirements  that  are  specified  at  40 
CFR  141.27.  Some  commenters 
expres.sed  interest  in  having  their 
method  or  instnimentation  included  in 
EPA-approved  methods.  EPA  suggests 
J  hat  these  commenters  submit  their  data 
to  EPA's  Alternative  Test  Procedures 
(ATP)  program  for  evaluation.  A  method 
or  instrument  can  be  considered  for 
approval  by  EPA  after  it  has  re*:eived  a 
favorable  evaluation  under  the  ATP 
program.  A  protocol  for  submitting  ATP 
data  is  available  from  EPA  (EPA.  19934.). 

V.  Availabiliiy  and  Sources  for 
Methods  Infomialion 

Commenters  requested  help  in 
obtaining  copies  of  analytical  methods 
cited  in  drinking  water  rules.  Sources  of 
all  approved  mefhods  are  contained  in 
the  References  section  of  this  rule. 
These  methods  are  available  for  review 
but  not  distribution  at  the  EPA  Drinking 
Water  Dofket  (MC  4101).  401  M  Street  " 
SW.,  Washington.  DC  20460.  For  aa;ess 
to  the  docket  material,  plea.se  call  (202) 
26t)-3027  between  9  am  and  3:30  pm. 
EST,  Monday  through  Friday,  excluding 
federal  holidays.  EPA  only  storks  or 
distributes  copied  of  methods  published 
by  EPA.  All  other  methods  must  be 
obtained  from  the  publisher.  .Sources 
(with  addresses)  for  all  approved 
methods  are  cited  at  40  CFR  Parts  141 
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and  143,  and  in  the  References  section 
of  todayi  rule.  Most  EPA  methods  and 
the  document.  Technical  Notes  on 
Drinking  Water  Methods,  may  be 
purchasi  d  from  the  National  Technical 
hiformat  on  Service  (NTIS),  U.S. 
Departra  jnt  of  Commerce,  5285  Port 
Royal  Ro  jd,  Springfield,  VA  221B1.  The 
toll-free  lumber  i.s:  (800)  553-6847, 
local:  (7(  3)  487-46.S0.  Refer  to  the 
drinking  water  rules  or  the  References 
section  o  this  rule  to  obtain  the  NTIS 
order  nu  nber  and  purchase 
informat  on,  or  contact  the  Safe 
Drinking  Water  hotline.  The  hotline 
operates  rom  9  a.m.  and  5:30  p.m.  EST, 
Monday  hrough  Friday,  excluding 
federal  h  rfidays.  The  toll-free  number  is 
(800)  42f  -4791.  EPA  Methods  .'J04.1. 

508.1  an(   525.2  are  not  published  in  an 
NTIS  ma  lual.  These  methods  m.ny  be 
obtained  directly  from  EPA. 
Environii  lental  Monitoring  Systems 
Laboratoi  y,  Cincinnati.  OH  45268;  the 
phone  ni  mber  is  (51.3)  569-7586.  Since 
Methods  150.1  (pH),  1.50.2  (pH)  and 

245.2  {m(  rcury)  are  published  in 
"Method  1  for  Chemical  Anal>>sis  of 
Water  an  I  Wastes'  (FPA,  1983a), 
owners  o  this  EPA  manual  do  not  need 
to  reorde  these  methods. 

EPA  b«  ieves  most  laboratories  xvill 
need  onl]  the  more  recently  published 
or  approi  pd  methods  that  are  listed  in 
today's  n  le.  These  methods  (or 
manuals)  are  as  follows.  Techni«;al 
Notes  on  Jrinking  Water  Methods, 
October  1  994,  NTIS  PB95-104766;  EPA 
Method  5  38.1.  'Determination  of 
Chlorinal  rd  Pesticides,  Herbicides,  and 
Organohs  ides  in  Water  Using  Liquid- 
Solid  Exti  action  and  Electron  Capture 
Gas  Chroi  natogrsphy",Ociober  1994; 
EPA  Metl  od  100.2.  "Determination  of 
Asbestos  Jtructures  over  lOpin  in 
Length  in  Drinking  Wafer",  June  1994. 
NTIS  PBS  t-  201902;  "Methods  for  the 
Determin  tion  of  Metals  in 
Envirorm:  sntal  Samples— Supplement 
I",  May  1  194.  NTIS  PB94-184942;  EPA 
Method  5  !5.2.  "Determination  of 
Organic  C  ampounds  in  Drinking  Water 
by  Liquid  Solid  Extraction  in  Capillary 
Column  C  as  Chromatograpby/Mass 
Spectrom  stry",  March  1994;  EPA 
Method  5  14.1,  "1.2-Dihromoethane 
(EDB),  1.2  Dibromo-S-chloropropane 
(DBCP),  a  id  1.2.3-TrichIoropropane 
(123TCP)  n  Water  by  Microextraciion 
and  Gas  C  iromatography",  1993; 
"Methods  for  the  Determination  of 
Inorganic  Substances  in  Environmental 
Samples"  August  1993.  NTIS  PB91- 
231498;  "l^ethods  for  the  Determination 
of  Organic)  Compounds  in  Drinking 
Water— Supplement  II,"  August  1992. 


NTISPB9 


for  the  Ex4  mination  of  Water  and 
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Wastewater  18th  Edition  Supplement. 
1994;  Colisure.  Millipwe  Ccvp.,  1994; 
and  GU  Method  2,  "Turbidity',  Great 
Lakes  Instruments,  Inc.,  November  2. 
1992. 

The  American  Society  for  Testing  and 
Materials  (ASTM)  annually  reprints  all 
of  the  methods  contained  in  the  Annual 
Book  of  ASTM  Methods,  even  methods 
that  have  not  been  editorially  or 
technically  revised.  Thus,  it  is 
permissible  to  use  any  edition  that 
contains  the  EPA-approved  version  of 
the  compliance  method.  EPA  notes  that 
Orion  Method  601  "Standard  Method  of 
Test  for  Nitrate  in  Drinking  Water". 
which  is  equivalent  to  SM  4500-NO>-  " 
(APHA.  1992).  is  identical  to  Orion 
Method  VVeWWG/seeo.  Method 
VVeWWG/5880  is  approved  for  nitrate 
analysis.  ATI  Orion  republished  the 
method  in  1994  and  renumbered  it  as 
601.  because  the  1985  manual  "Orion 
Guide  to  Water  and  Wastewater 
Analysis",  which  contained  WeWWG/ 
5880.  is  no  longer  available.  In  today's 
rule  EPA  cites  WeWWG/5880  as  BOl  at 
40CFRl41.23(k)(l). 

VI.  Regulation  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  E.xc«:utive  Order  12865  (.sa  FR 
51735.  October  4, 1993),  the  Agency 
must  determine  whether  the  regtilatorv 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
produrtivify,  competition,  jobs,  the     * 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwi.se  interfere  with  an  action  if.iken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  b»idgefary 
impact  of  entitlements,  grants,  user  fe«s. 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  i.ssnes 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  EPA  to  explicitly  consider  the 
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effect  of  these  regulations  on  small 
entities.  By  policy,  EPA  has  decided  to 
consider  regulatory  alternatives  if  there 
is  any  economic  impact  on  any  number 
of  small  entities. 

This  rule  is  consistent  with  the 
objectives  of  the  Regulatory  Flexibility 
Act  because  it  will  not  have  any 
economic  impact  on  any  small  entities. 
This  rule  specifies  analytical  methods 
that  laboratories  must  use  for  testing 
regulated  drinking  water  contaminants. 
Monitoring  requirements  were 
promulgated  in  earlier  notices.  The  rule 
would  require  laboratories  to  use  the 
most  recent  version  of  a  method  and 
imposes  no  additional  requirements.  It 
is  actually  expected  to  reduce  cost  of 
analysis  by  eliminating  current 
requirements  to  use  different  versions  of 
the  same  method,  and  by  allowing  more 
contaminants  to  be  analyzed 
simultaneously  by  using  a  single 
method.  Therefore,  the  Agency  believes 
that  this  notice  would  have  no  adverse 
effect  on  any  number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  rule  contains  no  requests  for 
information  and  consequently  is  not 
subject  to  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq. 

D.  Science  Advisory  Board,  National 
Drinking  Water  Advisory  Council,  and 
Secretary  of  Health  and  Human  Services 

In  accordance  with  section  1412(d) 
and  (e)  of  the  SDWA.  the  Agency 
consulted  with  the  Science  Advisory 
Board,  the  National  Drinking  Water 
Advisory  Council,  and  the  Secretary  of 
Health  and  Human  Services  on  this 
action  and  took  their  comments  into 
account. 
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Drinking  Water.  February  28.  1994. 
Millipore  Corp.,  Technical  Services 
Department,  80  Ashby  Road,  Bedford. 
MA  01730. 
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•Orien.  TtichAkal  Buitetin  601,  "Stmdanl 
Method  of  Test  ft>r  Nitrate  in  Drinking 
Weter",  PN  221890-001,  ATI  Orion,  529 
Mian  Street.  Boston.  MA  02129,  |uly 
1994. 

TerJmicon.  1972.  IndiMtriai  Method  Ho.  129- 
71W,  "Fhiohde  in  Water  and 
Wastewater",  Technicon  Industrial 
Systems,  Tarrytowo.  NY  10S91. 
December  1972. 

Tcrhnicon.  1989.  Method  No.  380-75VVE, 
"Fhioride  in  Water  and  VV.istewator", 
Technicon  Industrial  Systems, 
Tarrytown,  NY  10591.  February  1976. 

I).St;a  1989.  Methods  1-3720-85. 1-330O-85. 
1-1030-85, 1-1601-85, 1-2598-85. 1- 
I70O-85  and  1-2700-85  in  Techniques  of 
Water  Resources  Investiffitions  of  the 
U.S.  Geological  Sarvey.  Book  5.  Chapter 
A-l,  3rd  ed.,  U.S.  Geologiciii  Survey, 
Books  and  Open  File  Reports  Section, 
Box  25425,  Federal  Center,  Denver,  CO 
80225-0425, 1989. 

n.SC;S.  1993.  Method  1-2601-90  in  Methods 
of  Analysis  by  the  U.S.  Ceologkoi  Survey 
National  Water  Quality  Laboratory — 
Determination  of  Inorganic  and  t^anii' 
Constitttents  in  Water  and  Fluvial 
Sediments,  Open  File  Report  93-125, 
U.S.  Geological  Survey,  Books  and  Open 
File  Reports  Section.  Box  25425,  Federal 
Center,  Denver,  CX)  80225-0425,  1993. 

UstofSnbiects 

40  CFR  Part  141 

Environmental  Protection,  Chemiuiis. 
Incorporation  by  reference. 
Intergovernmental  relations.  Water  • 
supply. 

40CFR  Part  143 

Chemicals.  Incorporation  .by 
reference,  Inter}>overnniental  r(>lations, 
Water  supply. 

Dated.  November  2.S.  J994. 
( arol  M.  Browner, 
.4  dministmtor. 

F'or  the  reasons  .set  out  in  the 
preamhle,  parts  141  and  143  of  title  40, 
Code  of  Federal  Re)>ulations,  are 
amended  as  follows: 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  p.irt  141 
(  ontinues  to  read  as  foilow.s: 

Aulhorily:  42  U.S.t:.  .3Q0f,  300k-1,  "KK)^-2 
:«l)08-3,  :«}0r-4,  30(^-5.  300>.-«,  3(10H, 
•)f«0j-q. 

2.  Ser;tion  141.21  is  amended  by 
^^visil)g  paragraph  (f)(3).  removing  and 
re.serving  ff)(4).  revising  the  next  to  l.-jst 
si'ntein*  of  (f)(5),  revising  the  second 
sentence  of  (n(6)(i),  revising  the  .setMnd 
sentence  of  (n(6)(ii).  Adding  (r)(fi)(iv). 
and  adding  a  new  sentence  as  the  next 
lo  last  .senlenix  in  (f)jH)  to  read  as 
follows:  ^ 


1141.2- 


CoRform  sampling. 


(3)  P  iblic  water  systems  must 
condiM  t  total  coliform  analyses  in 
accordi  ince  with  one  of  the  analytical 
metho<  s  in  the  following  table.  These 
methot  s  are  contained  in  the  18th 
edition  of  Standard  Methods  for  the 
Examii  ation  of  Water  and  Wastewater, 
1992.  /  jnerican  Public  Health 
Assorji  tion,  101.1  Fifteenth  Street  NW.. 
Washir  gton,  DC  20005.  A  description  of 
the  Col  sure  Test  may  be  obtained  from 
the  Mil  ipore  Corporation,  Technical 
Service  J  Department,  80  Ashby  Road, 
Bedfon  ,  MA  01730.  The  totl-free  phone 
numbei  is  (300)  645-5476. 


Orga- 
nism 


Total 
Cob- 
forms 


'The 
ation  o( 


syst<  m 


paragm 

(6)' 

(i)* 


Methodbtogy 


Total  Cobfomi 

Fermentation 
Technique -^■■" 

Total  Cotitorm 
Membrane  Fil- 
ler Technique. 

Presence-At)- 
sence  (P-A) 
Coliform  Test «-». 

ONPG-MUG 
Test". 

Coiisure  Test '. 


Citation 


9221A.B. 
9222A,  B,  C 
92210. 
9223. 


ime  from  sample  collection  to  initi- 

_  i  naiysis  may  not  exceed  30  hours. 

^Lacte  se  brcrth,  as  commefciaMy  available, 

ised  fn  lieu  of  lauryl  tryptose  broth,  if 

'  m  conducts  at  least  25  parallel  tests 

this  medtjm  and  lauryl  tryptose  broth 

water  iiomiaHy  tested,  and  this  conv 

jenorstrates  that  the  false-positive 

1 3tal  colitomas.  using  lactose  broth,  is 

"^  10  percent. 

d  tubes  are  used  to  detect  gas 

ftie   media   should  cover  ttiese 

least  one-hall  to  two-thirds  after  the 

added. 

r  iquirtment  exists  to  run  the  conrv 

-  ase  on  10  percent  of  all  total  coli- 

ive  confirmed  tuties. 
ti*»es   formuiation    strength    may    be 
h«  mecfium  is  filter-sterUized  rattier 


pi  a 


may  be 
the  sysl 
t)etween 
using  th« 
parison 
rate  (or 
less  tf^n 

'If  inverted 
productiar> 
tuties  at 
sample  I 

"No 
pleted  . 
torm-posk 

'So- 
used if 
than  aut(l:laved 

«The 
trie  Au:oi  nalys!    _    , , 

'  The  ( ;olisure  Test  tvukx  be~  incubated  for 
28  hours  before  examtrwg  tt^  cesuits.  !f  an 
examinat  on  of  'he  resufts  at  28  hours  is  not 
convenie  if.  ftien  results  may  be  exaiTiined  at 
any  time  )efween  2^  hours  and  48  hours. 

(4)  !Ri  servt'c'l 

(5)  *       *  The  prrpnralion  of  EC 
mediun  is  dest.rib.Hl  in  the  18th  edition 
of  Stani  nrd  Methods  for  the 
Examin  tion  nfWatf;rand  Wostfwatpr. 
1992.  W.  rthod  9221 H— p.  9-52. 


<  )NPG-MUG  Test  is  also  known  as 
;is  CoiAen  System. 


I  h  In 


EC  medium  is  described  in 
the  I8lh  edition  oi  Standard  Methods 
for  the  I  xaminnt'um  of  Water  and 
Wastt'Wi  ter.  1992,  Method  9221 E— p.  9- 
52,  para  yaph  la.  *   •  • 


(ii)*  •  •  Nutrient  Agar  is  described 
in  the  18th  edition  o(  Standard  Methods 
for  the  Examination  of  Water  and 
Wastewater,  1992,  p.  9-47  to  0-48. 

(iii)*  *  • 

(iv)  The  Coiisure  Test.  A  des(;ription 
of  the  Cblisure  Test  may  be  obtained 
from  the  Millipore  Corporation, 
Technical  Services  Department.  80 
Ashby  Road,  Bedford,  MA  01730. 

•  •        •        «        « 

(8)  *  •  *  A  description  of  tlji^ 
Coiisure  Test  may  be  obtained  from  tlw? 
Millipore  Corp.,  Technical  Services 
Department,  80  Ashby  Ro;id,  Bedford, 
MA  01730.  •   •   • 
■         •         «         •         • 

.3.  Section  141.22(a)  is  amended  by 
removing  the  next  to  la.st  sentence  and 
revising  the  last  senteiKe  to  read  as 
follows: 

§141.22    TurtMHy  sampling  and  anatylkat 
raquiraments. 

•  ♦        •        •        • 

(a)  •  "   •  Turbidity  measuremeuLs 
shall  be  made  as  directed  in 
S  141.74(a)(1). 

•  •         •  •         • 

4.  Section  141.23  is  amended  by 
removing  paragraph  Ck)(2)  and 
redesignating  paragraph  (k){4)  as  {k)(2), 
by  removing  paragraph  (k.)(3)  and 
redesignating  paragraph  (k)(5)  as  (k)(3), 
by  removing  and  re.serving  paragraph 
(q).  and  revising  par.-jgraph  (k)(l)  to  read 
as  follows: 

§  141.23    Inorganic  chemlcai  sampling  and 
analytical  requirements. 

•  •         •         •         • 

(1)  Analy.sis  fur  the  following 
contaminants  shall  be  conducted  in 
accordance  with  the  methods  in  the 
following  Table,  or  their  equivalent  iis 
determined  by  EPA.  Criteria  for 
analyzing  arsenic,  barium,  beryllium, 
cadmium,  calcium,  chromium,  copper, 
lead,  nickel,  selenium,  sodium,  and 
thallium  with  digestion  or  diret^ly 
without  digestion,  and  other  analytir.i>l 
test  procedures  are  contained  in 
Technical  Notes  on  Drinking  Wafer 
Methods.  EPA-fiOO/R-94-1 73,  October 
1994.  This  document  also  contaias 
approved  analytical  test  methods  whicrh 
remairi  avaibble  for  compliance 
monitoring  until  July  1, 1996.  These 
methods  will  not  be  available  for  use 
after  July  1, 1996.  This  docniment  is 
available  from  the  National  Tei:hnical 
Information  Service.  NTIS  PB95- 
104766.  U..S.  Department  of  Commen:e, 
5285  Port  Royal  Road,  Springfteld, 
Virginia  22161.  The  toll-free  number  is 
800-.'>53-6847. 
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Contaminant 


Andmony 


Arsenic 


Asbestos 
Barium  ... 


Ber^'llfum 


Cadmium 


Chromium 


Cyanide 


Fluoride 

Mercury  , 
Nickel  .  .. 


Nitrate 


Nitrite 


Setenium 

Thalhum  . 
Lead       . 

Copper   .. 


pH 


Conductivity 
Calcium 


Metfwdology 


Alkaimity 


ICP-Mass  Spectrometry  

Hydnde-Atomic  Absorption  ..._-. 

Atomic  Absorption;  Platform  ..., 

Atomic  Atjsorpfion;  Furnace 

Inductively  Coupled  Plasma , 

ICP-Mass  Spectrometry  

Atomic  Absorption:  Platform 

Atomic  Absorption;  Furnace 

Hydride  Atomic  Atjsorption 

Transmission  Electron  Microscopy 

Transmission  Electron  Microscopy 

Inductively  Coupled  Plasma  ..._ 

ICP-Mass  Spectrometry  

Atomic  Absorption;  Direct  

Atomic  Atisorption;  Furnace  

Inductively  Coupled  Plasma 

ICP-Mass  Spectrometry  

Atomic  Absorption:  Platform  

Atomic  Absorption;  Furnace 

Inductively  Coupled  Plasma  ...w.J..„ 

ICP-Mass  Spectrometry  ....•...„ 

Atomic  AtKorption;  Platform  

Atomic  Absorption;  Furnace 

Inductively  Coupled  Plasma 

ICP-Mass  Spectrometry . 

Atomic  Attsorptton:  Platform  _ 

Atomic  Atjsorption;  Furnace 

Manual  Distillation  foilowed  by 

Spectrophotometric,  Amenable  .. 

Spectrophotometric  Manual 

Semi-automated  ....-.^^^ 

Selective  Electrode ; 

Ion  Chromatography  _.*„. 

Manual  Distill.;  Cokw.  SPADNS  "1"! 

Maruial  Electrode 

Automated  Electrode 

Automated  Alizarin , 

Manual,  Cold  Vapor 

Automated,  Cold  Vapor „...! 

ICP-Mass  Spectrometry  

Inductively  Coupled  Plasma 

ICP-Mass  Spectrometry  

Atomic  Absorption;  Platform 

Atomic  Absorption;  Direct  

Atomic  Absorption;  Furnace _. 

Ion  Chromatography  „„ 

Automated  Cadmium  Reduction 

Ion  Selective  Electrode  ". 

Manual  Cadmium  Reduction  ...._i 

Ion  Chromatography  ;..,.„;.. 

Automated  Cadmium  Reduction 

Manual  Cadmium  Reduction 

Spectrophotometric  

Hydride-Atomic  Absorption  .... 

fcP-Mass  Spectrometi-y  

Atomic  Absorption:  Plaffomi  

Atomic  Atjsorption;  Furnace  ._... 

ICP-Mass  Spectrometry  ,. ..„ 

Atomic  At>sorption;  Platform  ..._... 

Atcniic  absorpUMi;  furnace 

ICP-Mass  spectrometry 

Atomic  absorption,  platform  

Atomic  atjsorpdon;  furnace  

Atomic  absorption;  direct  aspiration  . 

ICP  

ICP-Mass  spectrometry 

Atomic  atisorption;  platSomi  

Electrometric  • 


Conductance __.. 

EDTA  titrimetric  ."' 

Atomic  at)£orptk)n:  dn-ect  aspiration 

Irxluctively-coupled  plasma 

Titrinietric 


EPA 


''200.8 


^200.9 


^200.7 
*  200.8 
^200.9 


« 100.1 
'0100.2 
^200.7 
-200.8 


-200.7 
-200.8 
'200.9 

^200.7 
='200.8 
'200.9 


"200.7 
?  200.8 
^200.9 


•'335.4 


5  300.0 


•245.1 
•246.2 
=  200.8 
=■200.7 
=■200.8 
•'200.9 


6300.0 
*353.2 


e  300.0 
"353.2 


^200.8 
=?  200.9 

=■206.8 
='200.9 


=^200.8 
=•200.9 


='200.7 
^200.8 
•"200.9 
'150.1 
M502 


?  200.7 


ASTM3 


0-3697-92 


D-2972-93C 
D-2972-93B 


D-364&-93B 


D203&-91B 
D2036-91A 


D4327-91 
D1179-93B 


D3223-91 


04327-91 
D3867-90A 

D3867-90B 
D4327-91 
D3867-90A 
D3867-90B 

D3859-93A 


D385&-93B 


D.'i559-90D 


D1688-90C 
D 1588-90 A 


D1293-84 

D1 125-91 A 

D511-93A 

D511-93B 

01 067-928 


SM« 


3113B. 
3120B. 


31138. 
3114B. 


3120B. 

31110. 
31 13B. 
3120B 


31138 


31138 
3120S. 


31138. 
4500-CN-C 
4500CN-G. 
4500-Cf^E 

4500CN-^. 
41 108. 
4500F-B,D. 
4500F-C. 

45bbF^  ""' 
31 128. 


31208 


311  IB. 
3113B. 

41108  

4500-f*O,-F. 

4500-NOj-O- 

4500-MO.-E. 

41108  

4500-NO,-F. 
4500-NO.-E. 
4500-NO-B 
3114B. 


Other 


*  1-3300-85 


"380-75WE 
"  129-71W 


31138 


31138. 


31133. 
31118. 
31 208 


4500-H  •  -8. 

25108. 

3500-Ca-D 

31118 

31208. 

23208. 


"B-1011 

'601 

«B-10n 
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Contaminant 


Methodology 


EPA 


ASTM3 


SM' 


Other 


Orthophos- 
phale'2. 


SUica 


Temperature 
Sodium 


Electrometric  titration  

Colorimetric,  automated,  ascorbic  acid 

Colorimelric,  ascorbic  acid,  single  reager 
Colorimetric,  phosphomolytxJate; 

automated-segmented  flow; 

automated  discrete  

Ion  Chromatography  

Colorimetric,  molytxlate  t)lue;  

automated-segmented  flow  

Colorimetric 

Molybdosllicate , 

Heteropoty  tdue 

Automated  method  for  nrK)lybolate-reactiv  i 

Inductively-coupled  plasma 

Thermometric  

Inductively-coupled  plasma 

Atomic  Absorption;  direct  aspiration  . 


•365.1 


6300.0 


D515-88A 


D4327-91 


D859-88 


450O-P-F. 
4500-P-E. 


4110. 


51-1030-85 


51-1601-85 
51-2601-90 
51-2598-85 

51-1700-85 
51-2700-85 


silica 


2200.7 
22067 


4500-Si-D. 

4500-Si-E. 

4500-Si-F. 

3120B. 

2550B. 

3111B. 


FOOTNOTES: 

'  Mettwds  150.1,  150.2  and  245.2  are  available  from  US  tPA,  EMSL,  Cincinnati,  OH  45268.  The  identical  methods  were  formeriy  in  "Methods 
for  Chemical  Analysis  of  Water  and  Wastes",  EPA-600/4-7!  M)20.  March  1983,  which  Is  available  at  NTIS,  PB84-128677. 

2  "Methods  for  the  Determination  of  Metals  in  Environmer  taJ  Samples— Supplement  I",  EPA-600/FI-94-1 11,  May  1994.  Available  at  NTIS,  PB 
94-184942. 

'The  procedures  shall  be  done  in  accordance  with  the  /knnual  Book  of  ASTM  Standards,  1994,  Vols.  11.01  and  11.02,  American  Society  for 
Testing  arxl  Materials.  This  incorporation  by  reference  was  approved  by  the  Director  of  the  Federal  Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained  from  the  American  Society  for  Testing  and  Materials,  1916  Race  Street,  Philadelphia,  PA  19103. 
Copies  may  be  inspected  at  EPA's  Drinking  Water  Docket,  401  M  Street,  SW.,  Washington,  DC  20460;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite  700,  Washington,  DC. 

'The  procedures  shall  be  done  in  accordance  with  the  l^th  edition  of  Standard  Methods  for  the  Examination  of  Water  and  Wastewater,  1992, 
American  Publk;  Health  Association.  This  incorporation  by  reference  was  approved  by  the  Director  of  the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies  may  be  obtained  from  the  American  Public  Health  Association,  1015  Fifteenth  Street  NW,  Washington, 
DC  20005.  Copies  may  be  inspected  at  EPA's  Drinking  Wafcr  Docket,  401  M  Street,  SW.,  Washington,  DC  20460;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  Suite  700,  Washinfton,  DC. 

5  Available  from  Books  and  Open-File  Reports  Section.  UB.  Geological  Survey,  Federal  Center,  Box  25425,  Denver,  CO  80225-0425. 

•"Methods  for  the  Detemiination  of  Inorganic  Substancefc  in  Environmental  Samples",  EPA-600/R-93-100,  August  1993.  Available  at  NTIS, 
PB94-121811.  J 

'The  procedure  shall  be  done  in  accordance  with  the  lechnrcal  Bulletin  601  "Standard  Method  of  Test  for  Nitrate  in  Drinking  Water".  July 
1994,  PN  221890-001.  Analytical  Technology,  Inc.  This  inoorporation  by  reference  was  approved  by  the  Director  of  the  Federal  Register  in  ac- 
cordance with  5  U.S.C.  552(a)  and  1  CFR  Part  51 .  Copies  (hay  be  otrtained  from  ATI  Orion.  529  Main  Street,  Boston,  MA  02129.  Copies  may  be 
inspected  at  EPA's  Drinking  Water  Docket,  401  M  Street,  SkW.,  Washington,  DC  20460;  or  at  the  Office  of  the  Federal  Register,  800  North  Cap- 
itol Street.  NW..  Suite  700.  Washington,  DC.  I 

•Method  B-1011,  "Waters  Test  Method  for  Determinatroil  of  Nitrite/Nitrate  in  Water  Using  Single  Column  Ion  Chromatography",  Millipore  Cor- 
poratk>n.  Waters  Chromatography  Division,  34  Maple  Street,  Milford,  MA  01757. 

9  Method  100.1,  "Analytk^l  Method  For  Determination  of  .Asbestos  Fibers  in  Water",  EPA-600/4-83-043,  EPA,  September  1983.  Available  at 
NTIS,  PB83-260471.  I 

'0 Method  100.2,  "Determination  Of  Ast)estos  Stnjcture  <jver  10-nm  In  Length  In  Drinking  Water".  EPA-600/R-94-134.  June  1994.  Available 
atNTIS,  PB94-201902.  1 

''The  procedures  shall  be  done  in  accordance  with  tfi^  Industrial  Method  No.  129-71W,  "Fluoride  in  Water  and  Wastewater",  Decemtier 
1972,  and  Method  No.  380-75WE,  "Fluoride  in  Water  and  Wastewater",  Fetwuary  1976,  Technicon  Industrial  Systems.  This  incorporation  by  ref- 
erence was  approved  by  the  Director  of  the  Federal  Regi^r  in  accordance  with  5  U.S.C.  552(a)  and  1  CFR  Part  51.  Copies  may  be  obtained 
from  the  Technicon  Industrial  Systems,  Tarrytown,  NY  10!  91.  Copies  may  be  inspected  at  EPA's  Drinking  Water  Docket,  401  M  Street,  SW., 
Washington,  DC  20460;  or  at  the  Office  of  Federal  Register  800  Capitol  Street.  NW..  Suite  700.  Washington.  DC. 
'^Unfiltered.  no  digestion  or  hydrolysis. 


(q)  [Reserved! 

5.  Section  141.24  is  amended  by 
removing  and  reserving  paragraphs 
(0(16).  and  (h)(12),  adding  paragraphs 
(e),  reviewing  paragraph  (h)(13), 
introductory  text,  and  paragraph 
(h)(13)(i)  to  read  as  follows: 

§  141.24    Organic  chemicals  other  than 
total  trihalomethanes,  sampling  and 
analytical  requirements. 

•        •        •        *        * 

(e)  Analyses  for  the  contaminants  in 
this  section  shall  be  conducted  using 
the  following  EPA  methods  or  their 
equivalent  as  approved  by  EPA. 
Methods  502.?,  505,  507,  508,  508A, 
515.1  and  531.1  are  in  Methods  for  the 
Determination  of  Organic  Compounds 


in  Drink  ng  Water.  EPA-600/4-88-039, 
Decemb(  r  1988,  Revised,  July  1991. 
Methods  506,  547,  550,  550.1  and  551 
are  in  Mi  thods  for  the  Determination  of 
Organic  'Compounds  in  Drinking 
Water—,  'upplement  I.  EPA-600-4-90- 
020,  Jul)  1990.  Methods  515.2,  524.2, 
548.1,  5^  9.1,  552.1  and  555  are  in 
Methods  for  the  Determination  of 
Organic  Compounds  in  Drinking 
Water—,  'upplement  II.  EPA-600/R-92- 
129,  Auj  ust  1992.  Method  1613  is  titled 
"Tetra-tl  rough  Octa-Chlorinated 
Dioxins  ind  Furans  by  Isotope-Dilution 
HRGC/H  RMS".  EPA-821-B-94-O05, 
October  1994.  These  documents  are 
availabU  from  the  National  Technical 
Informal  on  Service,  NTIS  PB91- 
231480,  'B91-146027,  PB92-207703 


and  PB95-104774,  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road, 
Springfield,  Virginia  22161.  The  toll- 
free  number  is  800-553-6847.  Method 
6651  shall  be  followed  in  accordance 
with  the  18th  edition  of  Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater,  1992,  American  Public 
Health  Association.  This  incorporation 
by  reference  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  Part  51.  Copies  may  be  obtained 
from  the  American  Public  Health 
Association,  1015  Fifteenth  Street  NW., 
Washington,  DC  20005.  Copies  may  be 
inspected  at  EPA's  Drinking  Water 
Docket,  401  M  Street.  SW..  Washington, 
DC  20460;  or  at  the  Office  of  the  Federal 


62470     Federal  Register  /  Vol.  59.  No.  232  1   Monday,  December  5,  1994  /  Rules  and  Regulations 


Federd  Register  /  Vol.  59.  No.  232  /  Monday.  December  5.  1994  /  Rules  anrl  R^,,.r,... 


62469 


Register.  800  North  Capitol  Street,  NW 
Suite  700,  Washington.  DC.  Method 
6610  shall  be  followed  in  atxordan<.-e 
with  the  Supplement  to  the  IHth  edition 
of  Standard  Methods  for  the 
Examination  of  Water  and  Wostimntt^r 
1994,  American  Public  Health 
Association.  This  incorporation  by 
referent*  was  approved  by  the  Direi;tor 
of  the  Federal  Register  in  acr:ordance 
with  5  U.S.C.  552(a)  and  1  CFR  Part  51 
Copies  may  be  obtained  from  the 
American  Public  Health  Association, 
1015  Fifteenth  Street  NW.,  Washington. 
DC  20005.  Copies  may  be  inspe<.ted  at 
EPA's  Drinking  Water  Docket,  401  M 
Street,  SW..  Washington.  DC  20460:  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington.  DC.  Other  analytical  test 
procedures  are  contained  in  Technical 
Notes  on  Drinking  Water  Methods.  EPA- 
600/R-94-173,  October  1994.  NTIS 
PB95-104766,  This  docoiment  also 
contains  approved  analytical  methods 
which  remain  available  for  compliance 
monitoring  until  July  1, 1996.  These 
methods  will  not  beavailable  for  use 
after  July  1. 1996.  EPA  Methods  .504.1. 
508.1  and  525.2  are  available  from  US 
EPA  EMSL.  Cincinnati.  OH  45268.  The 
phone  number  is  513-569-7586. 


Contaminant 


Benzerw 

Carbon  fetrachtoride 

Chlorot)enzene 

1 ,2-Dtchlorot)en2ene 
1,4-Dichlorot)enzene  . 
1.2-Dichloroethane  .... 
cis-Dichloroethylene  . 
trans- 

DlcWoroethyfene. 

Dtchtoromethane  

1 ,2-Dich'oropropane  . 

Ethyltjeruene  

Styrene 

Tetrachloroethytene  .. 
1 ,1 ,1  -Trichloroethane 

Trichlofoethylene  

Toluene 

15,4- 

Tiichkxobenzene. 
1,1-Dichloroethylene  . 
1.1.2-Trichloroe  thane 

Vinyl  chloride  

Xylenes  (total) 

2.3.7.8-TCOD  (dloxin) 

2.4-D  

2.4.5-TP  (Silvex)  

Alactilor 


Atrazine 


Benzo(a)pyrene 

Carbofuan 

Chtordane  


Dalapon  „ 

Oi(2-ell)ylhexyO  aO- 
pate. 


Method 


502.2.  524.2. 
502.2,  524.2.  551 
5022.524.2. 
502.2,  524.2. 
502.2,524.2. 
502.2,  524.2. 
502.2,  524.2. 
502.2,  524.2. 


502.2, 
5022, 
502.2, 
502.2, 
502.2, 
502.2, 
502.2, 
502.2, 
502.2, 


5245. 

524.2. 

5245. 

524.2. 

524.2,  551. 

5245.551. 

5245,551. 

5245. 

5245 


5025,  5245. 
502.2.  524.2. 
5025,  5245. 
5025,  5245. 
1613. 

515.2,555,515.1. 
5155,555,515.1. 
505',  507.  5255. 

508.1. 
505 '.507.  5255. 

508.1. 
525.2.550,550.1. 
531.1.6610. 
505.  508.  5255. 

508.1: 
552.1.515.1 
506,5255. 


Contaminant 


Di(2-ethylhexyt) 

phthalate. 
Ditwomochloro- 

propane  (OBCP). 

Dinoseb 

Diquat 

Endothall _ 

Endrin 


Method 


Etfiylene  ditxomide 
(EDB). 

Gtyphosate 

Heptachlor 


Heptachkx  Epoxide 
HexacWorobenzene  .. 

Hexachtorocyciopent- 

adiene. 
UrxJane  


Mettioxychlor 


Oxamyl 

PCBs?(asdecachk>-' 

robiphenyl). 

(as  Aroclors) 

Pentachlorophenol  .... 


Pictoram 
Simazirw 


Toxaphene  

Total 
Trihalomethanes. 


506,  5255. 

504.1,551. 

5155,  555  515  1 

549.1. 

548.1. 

505.  508,  5255, 

508.1. 
504.1,551. 

547,6661. 
505.  508.  5255. 

508.1. 
505.  508,  5255. 

508.1. 
505,  508,  5255, 

508.1. 
505,  5255,  508, 

508.1. 
505.  508,  5255. 

508.1. 
505,  508,  5255. 

508.1. 
531,1.6610. 
508A 

505.508. 

5155.  5255,  555, 

515.1. 
5155.555.515.1. 
505  \  507.  5255. 

508.1. 
505.  508,  5255. 
502.2,5245,551. 


'A  ratroaen-phosphoroos  detector  shoukJ  be 
su)strtuied  for  the  electron  capture  detector  in 
Method  506  (or  another  approved  method 
should  be  used)  to  detenmne  alachtor 
atrazine  and  simazine,  if  kjwer  detectk>n  limits 
are  required. 

'PCBs  are  qualitatively  Wentified  as 
Aroclors  and  measured  for  conrK}liance  pur- 
poses as  decachtorobiphenyl. 


(12)  (Reserved) 

(13)  Analysis  for  PCBs  shall  be 
conducted  as  follows  using  the  methods 
in  paragraph  (e)  of  ^is  section: 

(i)  Each  system  which  monitors  for 
PCBs  shall  analyze  each  sample  using 
either  Method  505  or  Method  508. 

•  •        ♦        •        « 

6.  Seciion  141.30  is  amended  by 
revising  paragraph  (e)  and  by  removing 
removing  Appendix  A.  Appendix  B,  and 
Appendix  C  to  read  as  follows: 

S  141.30    Total  trihaiofltettiane  sampling, 
analytical  and  other  requirements. 

*  •        •        •        « 

(e)  Sampling  and  analyses  made 
pursuant  to  this  seaion  shall  be 
conducted  by  the  total  trihalomethane 
methods  as  directed  in  §  141.24(e).  and 
in  Technical  Notes  on  Drinking  Water 
Methods,  EPA-600/R-94-173,  October 


1994,  which  is  available  at  NTIS.  PBfl.^- 
104766. 

*  •        •        •        • 

7.  Se(.1ion  141.40  is  amended  by 

revising  paragraphs  (g),  (n)(ll),  and 
(n)(12)  to  read  as  follows: 

§  141.40    Special  monitoring  for  inorganic 
and  organic  chemicals. 

*  •   "     •        •        * 

(g)  Analysis  for  the  unregulated 
«:ontamiuants  listed  under  paragraplis 
(e)  and  (|)  of  this  section  shall  be 
conducted  using  EPA  Methods  502.2  or 
524.2.  or  their  equivalent  as  determined 
by  EPA,  except  analysis  for 
bromodichloroinethane,  bromoform. 
chlorodibromomethane  and  chlorofonn 
under  paragraph  (e)  of  this  seciion  also 
may  be  conducted  by  EPA  Method  551, 
and  analysis  for  1.2,3-trichloropropane 
also  may  be  conducted  by  EPA  Method 
.504.1.  A  source  for  the  EPA  methods  is 
referenced  at  S  141.24(e). 

*  •        •        •        • 

(n)  •   •   V 

(11)  Systems  shall  monitor  for  the 
unrogulated  organic  contaminants  listed 
below,  using  the  method(s)  identified 
below  and  using  the  analytical  test 
procedures  contained  in  Technical 
NotHs  on  Drinking  Water  Methods.  EPA- 
600/R-94-173.  October  1  194.  which  is 
available  at  NTIS,  PB95-104766. 
Method  6610  shall  be  followed  in 
accordance  with  the  Standard  Methods 
for  the  Examination  of  Water  and 
Wastewater  18th  Edition  Supplement, 
1994,  American  Public  Health 
Association.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordanr^ 
with  5  U.S.C.  552(a)  and  1  CFR  Part  51. 
Copies  m.iy  be  obtained  from  th« 
American  Public  Health  Association, 
1015  Fifteenth  Street  NW.  Washington. 
DC  20005.  Copies  may  be  inspected  at 
EPA's  Drinking  Water  Docket,  401  M 
Street.  SW.,  Washington,  DC  20460;  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC.  A  source  for  EPA 
methods  505,  507,  508.  508.1,  51.5.2,  ' 
525.2  and  531.1  is  referenced  at 
§  141.24(e). 


Contaminants 


akJicarb  

aWicarb  sulfone ... 
akkcaib  suifoxkle 
aklnn  


butachtor 
carfoar^'l  ., 
dcamba  . 
dieWrin  ... 


Method 


3-hydroxycart)ofuran 
methomyl 


531.1.6610. 
531.1,6610. 
531.1,6610 
505.  508.  5255, 

508.1. 
507,  5255. 
531.1,6610. 
515.2.555,515.1. 
505,  508,  5255. 

508.1. 
531.1.6610. 
531.1,  66ia 
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Contaminants 

Method 

metolachlor  ^ 

metribuzin  

propachlor 

507.525.2.508.1. 
507.525.2.508.1. 
508.525.2.508.1. 

(12)  Systems  shall  monitor  for  sulfate, 
an  unregulated  inorganic  contaminantt 
by  using  the  methods  listed  at 
§  143.4(b). 

•        •        •        •        • 

8.  Section  141.41  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

$141 .41    Special  monitoring  for  sodium. 

***** 

(d)  Analyses  for  sodium  shall  be 
conducted  as  directed  in  §  141.23(k)(l). 

9.  Section  141.42  is  amended  by 
removing  and  reserving  paragraphs  (a) 
through  (c). 

10.  Section  141.74  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2).  and 
removing  paragraphs  (a)(3)  through 
(a)(7)  to  read  as  follows: 

%  141.74    Analytical  and  monitoring 
raqulraments. 

(a)  *  *  * 

(1)  Public  water  systems  must 
conduct  analysis  of  pH  in  accordance 
with  one  of  the  methods  listed  at 
§  141.23(k)(l).  Public  water  systems 
must  conduct  analyses  of  total 
coliforms.  fecal  coliforms,  heterotrophic 
bacteria,  turbidity,  and  temperature  in 
accordance  with  one  of  the  following 
analytical  methods  and  by  using 
analytical  test  procedures  contained  in 
Technical  Notes  on  Drinking  Water 
Methods,  EPA-600/R-94-173,  October 
1994.  which  is  available  at  NTIS  PB95- 
104766. 


Orga- 
nism 

MettKKJology 

Citation ' 

Total 

Total  Coliform 

9221  A,  B.C 

Coii- 

Fermentation 

fomis. 

Technique/ 

3.4,5/. 

«• 

Total  Coliform 

9222A,  B.  C 

Membrane 

Filter  Tech- 

nique. 

ONPG-MUG 

9223 

Teste. 

Fecal 

Fecal  Coliform 

922  IE 

Con- 

MPN Proce- 

forms. 

dure  ^ 

- 

Fecal  Coliforrr^s 

9222D 

Membrane 

Filter  Proce- 

dure. 

Heterot- 

Pour Plate 

92158 

rophic 

Method. 

t>ac- 

teria^. 

Turbid- 

Nephelometric 

21308 

ity. 

Ktethod. 

Orga- 
nism 


Tenv 
pera- 
ture. 


^Methodology 


Monday,  December  5,  1994  /  Rules  and  Regulations 


h  tphelometric 
Method. 

G  reat  l.akes  In- 
struments. 


Citation^ 


measurement  at  least  every  five  days,  or 
with  a  protocol  approved  by  the  State. 


180.18 
Method  29 
2550 


FOOTNOTE  >: 

^  Except  \  tiere  noted,  all  methods  refer  to 
the  18th  ed  ion  of  Standard  Mettmds  for  ttK 
Examnation  of  Water  and  Wastewater,  1992, 
American  Pi^tdic  Health  Association,  1015  Fif- 
teenth Street  NW,  Washington,  D.C.  20005. 

2  The  time  from  sample  collection  to  initi- 
ation of  anawsis  may  not  exceed  8  hours. 

3  Lactose  proth,  as  commercially  availat>le, 
may  be  used  in  lieu  of  lauryl  tryptose  broth,  if 
the  system  conducts  at  least  25  parallel  tests 
tjetween  this  medium  and  lauryl  tryptose  broth 
using  the  water  normally  tested,  and  this  conv 
parison  dernnstrates  that  the  false-positive 
rate  for  tota  coliforms,  using  lactose  broth,  is 
less  than  10  percent. 

*  Media  si  ould  cover  inverted  tubes  at  least 
one-half  to  two-thirds  after  the  sample  is 
added. 

*No  reqiirement  exists  to  run  the  com- 
pleted phas)  on  10  percent  of  all  total  coli- 
form-positiv(  confirmed  tuties. 

6  The  ON»G-MUG  Test  is  also  known  as 
the  Autoana  ysis  Colilert  System. 

'A-1  BrO  h  may  be  held  up  to  three  months 
in  a  tightly  c  osed  screwcap  tut}e  at  4°C. 

""Methods  for  the  Determination  of  Inor- 
ganic Sub«t  inces  in  Environmental  Samples", 
EPA-600/R' 93-100,  August  1993.  Available 
atNTIS.  PB)4-121811. 

»GLI  Melfiod  2,  "Turbidity",  November  2, 
1992,  Grea  Lakes  Instruments,  Inc.,  8855 
North  55th|  Street.  Milwaukee.  Wisconsin 
53223. 


ith| 
)llc 


(2)  Public  water  systems  must 
measure  residual  disinfectant 
concentraf  ons  with  one  of  the 
analytical  inethods  in  the  following 
table.  The  Inethods  are  contained  in  the 
18th  editii  n  of  Standard  Methods  for 
the  Exami  lation  of  Water  and 
Wastewatt  r,  1992.  Other  analytical  test 
procedure  >  are  contained  in  Technical 
Notes  on  i  >rinking  Water  Methods,  EPA- 
600/R-94  173,  October  1994,  which  is 
available  1 1  NTIS  PB95-104766.  If 
approved  )y  the  State,  residual 
disinfectai  It  concentrations  for  free 
chlorine  a  id  combined  chlorine  also 
may  be  mi  asured  by  using  DPD 
colorimeti  ic  test  kits.  Free  and  total 
chlorine  r  isiduals  may  be  measured 
continuou  sly  by  adapting  a  specified 
chlorine  r  tsidual  method  for  use  with  a 
continuou  s  monitoring  instrument 
provided  he  chemistry,  accuracy,  and 
precision  -emain  same.  Instruments 
used  for  c  >ntinuous  monitoring  must  be 
calibrated  with  a  grab  sample 


Resid- 
ual 

Methodology 

Methods 

Free 

Anriperometric 

4500-0  0 

ChkK 

Titration. 

nne. 

DPD  Ferrous 

4500-CIF 

Titri  metric. 

DPD  Colori- 

4500-CIG 

metric. 

Syringaklazine 

4500-^1  H 

(FACTS). 

Total 

Amperometric 

4500-CI  D 

Chto- 

Titratran. 

nne. 

Amperometric 

4500-CIE 

Titration  (low 

level  meas- 

urement). 

DPD  Ferrous 

4500-CIF 

Titri  metric. 

DPD  Colori- 

4500-CIG 

metric. 

lodometric  Elec- 

4500-CI1 

trode. 

Chtorine 

Amperometric 

45OO-CIO2C 

Diox- 

Titration. 

ide. 

DPD  Method  .... 

45OO-CIO2  D 

Amperometric 

45OO-CIO2E 

Titration. 

Ozone  . 

Indigo  Method  .. 

45OO-O3B 

11.  Section  141.89  is  amended  by 
revising  paragraph  (a)  introductory  text: 
removing  the  table  in  paragraph  (a);  and 
by  removing  and  reserving  paragraph  (b) 
to  read  as  follows: 

§141.89    Analytical  methods. 

(a)  Analyses  for  lead,  copper,  pH 
conductivity,  calcium,  alkalinity, 
orthophosphate,  silica,  and  temperature 
shall  be  conducted  with  the  methods  in 
§141.23(k)(l). 


PAFU  143— NATIONAL  SECONDARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  143 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f.  300g-l.  300g-2 

300g-3.  300g-4.  30Og-5,  300g-6.  300i-4. 
300i-9. 

2.  Section  143.4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§143.4    Monitoring. 

***** 

(b)  Measurement  of  pH,  copper  and 
fluoride  to  determine  compliance  under 
§  143.3  may  be  conducted  with  one  of 
the  methods  in  §  141.23(k)(l).  Analyses 
of  aluminum,  chloride,  foaming  agents, 
iron,  manganese,  odor,  silver,  sulfate, 
total  dissolved  solids  (TDS)  and  zinc  to 
determine  compliance  under  §  143.3 
may  be  conducted  with  the  methods  in 


the  following  Table.  Criteria  for 
analyzing  aluminum,  copper,  iron, 
manganese,  silver  and  zinc  samples 


with  digestion  or  directly  without 
digestion,  and  other  analytical  test 
procedures  are  contained  in  Technical 


Notes  on  Drinking  Water  Methods,  EPA- 
600/R-94-173.  October  1994.  which  is 
available  at  NTI^PB95-1 04766. 


Contaminant 


Aluminum 


Chloride 


Color  

Foaming  Agents 
Iron , 


Manganese 


Odor  . 
Silver 


Sulfate 


TDS 
Zinc 


EPA 


2200.7 
2200.8 
2200.9 
'300.0 


2  200.7 
2200.9 

2200.7 
2  200.8 
2  200.9 


2200.7 
2  200.8 
2  200.9 
'300.0 
'3752 


2  200.7 
2  200.8 


ASTM3 


D4327-91 


D4327-91 


SM4 


3120B. 
31138. 
31 110. 

4110  

4500-CI-O 

2120B. 
5540C. 
31208. 

311  IB 

3113B 

3120B. 
3111B. 
31 138. 
21508. 

31208  

3111B. 

31138. 

4110. 

4500-SO,-F  .... 

45OO-SO4-C.D 

2540C. 

31208. 

31118. 


Other 


1-3720-^5 : 


Footnotes: 

P894^T2i8'f/°'  *^®  Determination  of  Inorganic  Substances  in  Environmental  Samples",  EPA-600/R-93-100,  August  1993.  Available  at  NTIS 
PB94^f84942'°^  '^^  Determination  of  Metals  in  Environmental  Samples— Supplement  I",  EPA-600/R-94-111,  May  1994.  Available  at  NTIS. 

3 The  procedures  shall  be  done  in  accordance  with  the  Annua!  Book  of  ASTM  Standards,  1994,  Vols.  11. 01  and  11.02  American  Socie^  for 
Testing  arxJMatenals  This  incorporation  by  reference  was  approved  by  the  Director  of  the  Federal  Register  in  accordance  with  5  U.S  C  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained  from  the  American  Society  for  Testing  and  Materials,  1916  Race  Street  Philadetohia  PA  19103 

go^'s^on^^St;."i^i?Nw' sa'7oT"^^^^^^^^     '''  ^  ^'^'  '^■'  ^"^'"^°"-  '^  '''''■•  ^ ''  ^' ""''''  °'  ^Tu:'^i^.z 

"The  procedures  shall  be  done  in  accordance  with  the  I8th  edition  of  Standard  /Methods  for  ttie  Examination  of  Water  and  Wastewater  19C2 
Arnencan  Public  Health  Association  This  incorporation  by  reference  was  approved  by  the  Director  of  the  Federal  Register  in  accordance' with  5 
y-S-X,-.°^rJ/??  V^^"  ^^^  ^^-  ^OP'®^  fnay  be  obtained  from  the  American  Public  Health  Association,  1015  Fifteenth  Street  NW  Washino- 
c?;  D9l°°°f  ^»RJf!.™J^  inspected  at  EPA's  Drinking  Water  Docket,  401  M  Street,  SW.,  Washington,  DC  20450;  or  at  the  Off.ee  of  th^ 
Federal  Register,  800  North  Caortol  Street.  NW.,  Suite  700,  Washington,  DC.  -y      ,  u  ou.  u.  ui  i.n;  v,..i*  01  me 

*  Available  from  Books  and  Open-Fiie  Reports  Section.  U.S.  Geological  Survey,  Federal  Center,  Box  25425.  Denver.  CO  80225-0425. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-94-3840;  FR-3831-N-01] 

Notice  of  Funding  Availability  for  the 
HUD-Adminlstered  Small  Cities 
Community  Development  Block  Grant 
(CDBG)  Program— Fiscal  Year  1995 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  Funding  Availability 
(NOf  A)  for  Fiscal  Year  (FY)  1995. 

SUMMARY:  This  Notice  of  Funding 
Availability  (NOFA)  announces  the 
avsilability  of  approximately 
S50.616.000  in  FY  1995  funding  for  the  - 
HLFD-administered  Small  Cities  Program 
in  New  York  State  under  the 
Community  Development  Bloclc  Grant 
(CDBG)  Program.  The  NOFA  contains 
information  concerning  the  deadline  for 
filing  grant  applications;  eligibility  of 
applicants;  available  amounts;  selection 
criteria;  and  the  application  process, 
including  how  to  apply  for  funding  and 
how  selections  will  be  made. 
DATES:  Applications  are  due  by 
February  3, 1995.  Application  kits  may 
be  obtained  from  and~must  be  submitted 
to  either  HUDs  New  York  or  Buffalo 
Qft'ice.  Applications,  if  mailed,  must  be 
postmarked  no  later  than  midnight  on 
February  3, 1995.  If  an  application  is 
hand-delivered  to  the  New  York  or  the 
Buffalo  office,  the  application  must  be 
delivered  to  the  appropriate  office  by  no 
later  than  4:00  p.m.  on  the  deadline 
date.  Application  kits  v/ill  be  made 
available  by  a  date  that  affords 
applicants  no  fewer  than  30  days  to 
respond  to  this  NOFA.  For  further 
information  on  obtaining  and 
submitting  applications,  please  see 
Section  II  of  this  NOFA. 

The  above-stated  application  deadline 
is  firm  as  to  date  and  hour.  In  the 
interest  of  fairness  to  all  competing 
applicants,  the  Department  will  treat  as 
ineligible  for  consideration  any 
application  that  is  not  received  by  4:00 
p.m.  on.  or  postmarked  by,  February  3, 
199.S.  Applicants  should  take  this 
procedure  into  account  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Stephen  Rhodeside,  State  and  Small 
Cities  Division,  Office  of  Community 
Planning  and  Development,  Department 


of  Housin  ;  and  Urban  Development, 
Room  718  1, 451  Seventh  Street  SW, 
Washington,  EX:  20410.  Telephone  (202) 
708-1322j(voice)  or  (202)  708-2565 
(TDD).  (Tlese  are  not  toll-free  numbers.) 

SUPPLEMEITARY  INFORMATION: 

Paperwork  Reduction  Act  Statement. 
The  inforihation  collection  requirements 
related  to  this  CDBG  program  have  been 
approved  py  the  Office  of  Management 
and  Budgf  t  (0MB)  and  have  been 
assigned  ( )MB  approval  number  2506- 
0020. 
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I.  Purpose  aad  Substantive  DescriplkHi 

A.  Authority  and  Background 

1.  Authority 

Title  1.  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5301-5320);  24  CFR  part  570..swbp.irt  F. 

2.  Background 

Title  I  of  the  Housing  and  Community 
Development  Ac!  of  1974  authorizes  the 
Community  Development  Block  Grant 
(CDBG)  Program.  Section  106  of  Title  I 
pennits  the  States  to  elect  to  asstime  the 
administrative  responsibility  for  the 
CDBG  Program  for  nonentitled  areas 
within  their  jurisdiction.  Section  lOfj 
provides  that  HUD  will  administer  the 
CDBG  Program  for  nonentitled  areas 
within  any  State  that  does  not  eleci  to 
assume  the  administrative  responsibility 
for  the  program.  Subpart  F  of  24  CFR 
part  570  sets  out  the  requirements  for 
HUDs  administration  of  the  CDBG 
Program  in  nonentitled  areas  (Small 
Cities  Program).  This  NOFA 
supplements  subpart  F  of  24  CFR  part 
570,  which  sets  out  the  requirements 
applicable  to  the  CDBG  Program  In 
nonentitled  areas. 

In  accordance  with  24  CFR  570  420(e) 
and  57G.420(h){3),  and  with  the 
requirements  of  section  102  of  the 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act). 
HUD  is  issuing  this  NOFA  for  New  York 
State's  Small  Cities  Program  for  Fisral 
Year  (FY)  1995  to  announce  the 
allocation  of  funds  for  Single  Purpose 
and  Comj^rehensive  grants,  and  to 
establish  the  deadline  for  filing  grant 
applications.  The  NOFA  explains  how 
HUD  will  apply  the  regulatory  threshold 
requirements  for  funding  eligibility,  and 
the  selection  criteria  for  rating  and 
scoring  applications  for  Comprehensive 
grants  and  for  scoring  projects  in 
applications  for  Single  Purpose  grants 

The  Department  has  proposed 
regulations  at  24  CFR  570.420-32  which 
govern  the  HUD-administered  Small 
Cities  program  in  New  York.  The.se 
regulations  will  modify  the  HUD- 
administered  Small  Cities  program  to 
allow  for  muhi-year  plans. 

The  multi-year  plan  competition  will 
permit  the  Department  to  select  multi- 
year  plans  of  tuo  or  three  years  in  a 
competition  that  will  allow  the  first  year 
to  be  funded.  The  Department  intends  to 
fund  future  years  of  the  plan  on  a  non- 
competitive basis,  pursuant  to 
acceptable  performance,  submission  of 
an  acceptable  application  and 
certifications,  the  provision  of  adequate 
appropriations  for  the  Hljp- 
administered  Small  Cities  program,  and 
publication  of  a  final  rule. 


Section  I.A.3  of  this  NOFA  provides 
a  description  of  certain  statutory 
amendments  that  apply  to  the  HUD- 
Administered  Small  Cities  Program, 
even  though  conforming  regulations 
have  not  yet  been  adopted.  The 
statutory  amendments  listed  in  Section 
I.A.3  require  little  or  no  regulatory 
elaboration.  Conforming  amendments 
will  be  made  to  24  CFR  part  570, 
subpart  F  in  future  rulemaking.  Other 
information  about  the  Small  Cities 
Program  will  be  provided  in  the 
application  kit.  which  will  be  made 
available  to  applicants  by  HUD's  New 
York  Office  and  Buffalo  Office. 

3.  Statutory  Changes 

Both  the  National  Affordable  Housing 
A«:t  (Pub.L.  101-625,  approved 
November  28, 1990)  (NAHA)  and  the 
Housing  and  Community  Development 
Act  of  1992  (Pub  L.  102-550,  approved 
October  28, 1992)  (the  1992  A(,1) 
amended  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974 
(the  HCD  Act).  Various  amendments 
made  by  the  two  recent  statutes  are 
applicable,  as  described  below,  to  the 
funds  made  available  under  this  NOFA. 

a.  Principal  Benefit  Certification. 
NAHA  amended  section  101(c)  of  the 
HCD  Act  to  require  that  at  least  70 
percent  of  the  CDBG  assistance 
provided  over  a  specified  period  must 
be  used  for  activities  that  principally 
benefit  low-  and  moderate-income 
persons.  Applicants  must  certify  that 
CDBG  assistance  will  be  used  as 
required  by  the  amended  section  101(c). 
The  prmcipal  benefit  cx>rtification  has 
been  revised  to  Incorporate  this  change 
from  60  percent  to  70  percent. 

b.  Program  Income.  In  determining 
the  applicability  of  CDBG  requirements 
to  the  use  of  program  income,  section 
804  of  the  1992  Act  removes  any 
consideration  of  whether  the  grantee  is 
still  participating  In  the  CDBG  program. 
This  means  that  program  imnme 
generated  from  projects  funded  in  FY 
1993  and  thereafter  will  always  be 
subject  to  all  of  the  CDBG  requirements. 

c  Microenterprise  and  Small  Busines.': 
Development.  Section  807(c)  of  the  1992 
Act  defines  a  "small  business"  as  one 
that  meets  the  criteria  set  forth  in 
section  3(a)  of  the  Small  Business  Aii 
(15  U.S.C.  632(a)).  and  defines  a 
"microenterprise"  as  a  commenial 
enterprise  having  five  or  fewrer 
employees,  one  or  more  of  whom  own 
the  enterprise. 

Additionally,  section  807(c)  of  the 
1992  Act  provides  that  in  the  provision 
of  assistance  under  §  570.203(b)  to  for- 
profit  microenterprises  and  small 
businesses,  HUD  will  not  consider  the 
use  of  CDBG  funds  for  training. 


technical  assistance,  and  other  support 
cxKts  provided  to  such  entities  to  be 
planning  or  administrative  costs. 

(Section  807(c)  also  directs  HUD  not 
to  consider  CDBG  funds  as  being  used 
for  a  planning  or  administrative  activity 
when  the  funds  are  used  to  pay  costs  to 
develop  the  capacity  of  the  grantee  (or 
a  subredpient)  to  provide  training, 
technical  assistance  or  other  support 
.services  to  small  businesses  or 
microenterprises.  Consequently— since 
these  activities  are  not  to  be  considered 
as  planning  Or  administrative 
activities— 4hey  ore  subject  to 
compliance  with  the  national  ohjt>(:tivc 
reouirements.) 

d.  Lump  Sum  Drawdowns.  The  use  ol 
lump  sum  drawdowns  for  residential 
rehabilitation  has  been  re-authorized  for 
CDBG  funds  appropriated  after  Rsr^al 
Year  1992. 

e.  Eligible  Activities.  (1)  Chang's 
Affectjng  Existing  Categories. 

(a)  A.ssistance  to  For-Profit 
Businesses.  Section  806(b)  of  the  1992 
Act  amends  section  105(a)  of  the  HCD 
Act  so  that  CDBG  assistanc-e  provided  to 
for-profit  businesses  is  not  limited  to 
activities  for  which  no  other  forms  of 
assistance  are  available,  or  to  activities 
that  could  not  be  accomplished,  but  for 
that  assistance. 

(b)  Direct  Homeownership  Assistancf 
NAHA  amended  section  105(a)  of  the 
HCD  Act  to  provide  that  CDBG  funds 
can  be  used  to  provide  direct  assistance 
to  focilitate  and  expand  homeownership 
amon;^  persons  of  low-  and  moderate- 
income.  Under  this  provision,  CDBG 
funds  may  be  used  to:  subsidize  interetcr 
rates  and  mortgage  principal  amounts 
for  low-  and  moderate-income 
homebuyers:  finance  the  acquisition  by 
low-  and  moderate-income  homebuyen; 
of  bousing  that  is  occupied  by  the 
homebuyers:  acquire  guarantees  for 
mortgage  financing  obtained  by  low- 
and  moderate-income  homebuyers  from 
private  lenders  (except  that  assistan<:e 
under  Title  1  of  the  HCD  Act  may  not 

be  used  by  recipients  or  subrecipients  to 
guarantee  mortgage  financing  directiv): 
provide  up  to  50  jiercent  of  the 
down  payment  required  from  low-  .mt\ 
moderate-Income  buyers;  and  pay 
reasonable  closing  costs  normally 
associated  with  tbe  purchase  of  a  homo 
Incurred  by  a  low-  and  moderate- 
income  homebuyer.  While  this 
provision  was  set  to  expire  on  Oiloher 
1, 1993,  It  has  been  extended  to  Otioher 
1, 1994  by  section  807(b)  of  the  1992 
Act,  with  authority  for  HUD  to  extend 
the  date  for  an  additional  year.  HUD 
published  a  notice  in  the  Federal 
Register  on  September  30, 1994  to 
officially  extend  the  expiration  date  to 
Otrtober  1,  1995.  Under  the  terms  of  this 
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provision,  the  locality  must  commit 
funds  to  a  specific  homeowner  prior  to 
October  1,1995. 

(c)  Code  Enforcement.  Section  807(e) 
of  the  1992  Act  adds  "private 
improvements  or  services"  undertaken 
in  an  area  to  the  list  of  activities  that 
may  be  considered,  together  with  code 
enforcement,  in  determining  whether 
CDBG  funds  may  be  used  to  pay  for  the 
code  enforcement  in  an  area. 

(d)  Loans  to  Subrecipients.  Section 
807(d)  of  the  1992  Act  amends  section 
105(a)(14)  of  the  HOD  Act  to  authorize 
the  use  of  QDBG  assistance  for  activities 
in  the  form  of  loans — ^both  interim  and 
long-term — as  well  as  grants. 

(e)  Public  Service  Cap.  NAHA 
amended  section  105(a)(8)  of  the  HCD 
Act  by  placing  the  15  percent  cap  for 
public  services  on  each  State's  total 
nonentitlement  CDBG  allocation,  plus 
15  percent  of  program  income 
anticipated  to  be  received  in  the  fiscal 
year.  (Previously,  the  15  percent  cap  for 
public  services  was  applied  to  each 
recipient's  grant.)  As  a  result  of  this 
provision,  HUD  may  award  a  grant  to  a 
recipient  for  public  service  activities 
with  100  percent  of  the  funds  spent  for 
public  service  activities.  However,  any 
application  requesting  funds  for  public 
service  activities  must  be  ratable  under 
one  of  the  existing  Single  Purpose  or  the 
Comprehensive  grant  categories.  HUD 
will  apply  the  15  percent  statewide  cap 
to  public  service  activities  by  funding 
public  service  activities  in  the  highest- 
rated  applications  until  the  cap  is 
reached. 

(0  Neighborhood-Based  Nonprofit 
Organizations.  Section  807(f)  of  the 
1992  Act  amends  section  105(a)(15)  of 
the  HCD  Act  to  add  nonprofit 
organizations  serving  the  development 
needs  of  communities  in  nonentitlement 
areas  as  entities  eligible  to  carry  out 
CDBG  activities. 

(2)  New  Categories  of  Eligible 
Activities,  (a)  Nonprofit  Capacity 
Building.  Section  807(a)(4)  makes 
eligible  the  provision  of  technical 
assistance  to  public  or  nonprofit  entities 
to  increase  the  capacity  of  these  entities 
to  carry  out  eligible  neighborhood 
revitalization  or  economic  development 
activities.  Section  807(a)(4)  makes  clear, 
however,  that  the  use  of  funds  for 
technical  assistance  is  not  to  |je 
considered  as  a  planning  or 
administrative  cost  of  the  program. 
Before  the  amendment,  the  use  of  CDBG 
funds  for  nonprofit  capacity  building 
was  an  eligible  activity  only  under 
§  570.205,  and  therefore  was  subject  to 
the  cap  on  planning  and  administration 
.  set  out  at  §  570.200(g).  While  nonprofit 
capacity  building  is  now  eligible  under 
the  new  provision  and  is  not  subject  to 


a  percentase  limitation,  it  should  be 
noted  that  any  such  use  of  funds  under 
the  new  ai  thority  must  be  shown  to 
meet  one  <  f  the  national  objectives. 
(This  may  )e  difficult  in  some  cases, 
since  all  ai  tivities  carried  out  by  the 
nonprofit  ising  the  added  capacity  will 
need  to  be  considered  for  that  purpose.) 

(b)  Insti  utions  of  Higher  Education. 
Section  8G  7(a)(4)  of  the .1992  Act  makes 
it  possible  for  a  grantee  to  provide 
CDBG  fun  Is  to  institutions  of  iiigher 
education  to  carry  out  activities 
otherwise  jligible  for  CDBG  assistance, 
provided  t  lat  it  can  be  determined  that 
the  institu  ion  has  demonstrated  a 
capability  to  carry  out  such  activities. 

(c)  Acqu  isition  by  Tax  Foreclosure. 
Section  8C  7(a)(4)  of  the  1992  Act  makes 
eligible  thi !  use  of  CDBG  funds  to  make 
essential  r  ipairs  and  to  pay  operating 
expenses  i  ecessary  to  maintain  the 
habitabilit  >  of  housing  units  acquired 
through  ta  <  foreclosure  proceedings  in 
orderto  pi  event  abandonment  and 
deteriorati  du  of  housing  in  primarily 
low-  and  moderate-income  ' 
neighborhoods. 

(d)  Micrpenterprises.  Section  807(a)(4) 
of  the  1991  Act  establishes  a  new 
Category  of  eligibility  under  which 
CDBG  funos  may  be  used  to  provide 
assistancelto  public  and  private 
organizati()ns,  agencies,  and  other 
entities  (including  nonprofit  and  for- 
profit  entities)  to  enable  these  entities  to 
facilitate  aionomic  development  by: 

•  Providing  credit  (including 
providing  direct  loans  and  loan 
guarantees,  establishing  revolving  loan 
funds,  anc  facilitating  peer  lending 
programs)  for  the  establishment, 
stabilizatii  m,  and  expansion  of 
microente  prises; 

•  Provii  ing  technical  assistance, 
advice,  an  i  business  support  services 
(including  assistance,  advice,  and 
support  r«  ating  to  developing  business 
plans,  seci  iring  funding,  conducting 
marketing  and  otherwise  engaging  in 
microente  prise  activities)  to  owners  of 
microente  prises  and  persons 
developin '  microenterprises;  and 

•  Provi  ing  general  support  (such  as 
peer  supp  )rt  programs  and  counseling) 
to  the  owi  ers  of  microenterprises  and  to 
persons  di  veloping  microenterpHses. 

(e)  How  ing  Services.  Section  807(a)(4) 
of  the  199 1  Act,  as  amended  by  section 
207  of  the  Multifamily  Housing  Property 
Dispositic  n  Reform  Act  of  1994, 
establishe  ;  a  new  category  of  eligibility 
for  "hous;  tig  services".  Housing  services 
include  hi  lusing  counseling,  energy 
auditing,  (reparation  of  work 
specificat  ons,  loan  processing, 
inspecfioijs,  tenant  selection, 
managemint  of  tenant-based  rental 
assistance  and  other  services  related  to 


assisting  ourners.  tenants,  contractors, 
and  other  entities,  participating  or 
seeking  to  participate  in  housing 
activities  authorized  under  the  HOME 
program. 

(f)  Lead-Based  Paint  Hazards.  Section 
1012  of  the  1992  Act  amends  section 
105(a)  by  stating  that  CDBG  hinds  may 
be  used  for  lead-based  paint  hazard 
evaluation  and  reduction,  as  defined  in 
section  1004  of  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992  (42  U.S.C.  4851).  It  should  be 
noted  that  §  570.202(a)(iv)  currently 
authorizes  inspection  and  abatement  of 
lead-based  paint  in  conjunction  with 
CDBG-assisted  rehabilitation. 
Additionally,  §  570.205  authorizes 
evaluation  of  lead-based  paint  hazards 
within  the  jurisdiction  generally.  Until 
the  regulations  are  modified  to 
incorporate  this  new  provision,  grantees 
may  use  the  new  authority  to  fund  lead- 
based  paint  inspection  of  houses 
whether  or  not  rehabilitation  of  the 
houses  will  be  CDBG-funded.  The  new 
authority  may  also  be  used  to  fund  large 
scale  evaluation  of  lead  based-paint 
hazards  in  the  community  (assuming 
that  it  is  an  approved  activity  in  the 
Small  Cities  application),  outside  of  the 
20  percent  limitation  on  planning  and 
administration  cost,  if  the  grantee  can 
demonstrate  that  the  evaluation 
addresses  a  CDBG  national  objective. 

(3)  Changes  Concerning  National 
Objectives,  (a)  Low/Mod  Jobs 
Presumption.  Section  806(e)  of  the  1992 
Act  amends  section  105(c)  of  the  HCD 
Act  by  adding  a  new  paragraph  (4) 
which  states  that,  for  purposes  of 
determining  whether  an  activity 
involves  the  employment  of  persons  the 
majority  of  whom  are  low-  and 
moderate-income  persons,  a  person  may 
be  presumed  to  be  a  low-  and  moderate- 
income  person  in  either  of  the  following 
circumstances: 

•  if  the  employee  resides  in,  or  the 
assisted  activity  through  which  he  or 
she  is  employed,  is  located  in  a  census 
tract  that  meets  the  Federal  enterprise 
zone  eligibility  criteria;  or 

•  the  employee  resides  in  a  census 
tract  where  not  less  than  70  percent  of 
the  residents  are  low-  and  moderate- 
income  persons. 

The  provision  of  new  paragraph  (4) 
concerning  the  percentage  of  low-  and 
moderate-income  persons  residing  in  a 
census  tract  was  effective  upon 
enactment.  However,  because  existing 
HUD  regulations  do  not  clearly  apply 
enterprise  zone  criteria  to  census  tracts, 
the  portion  of  new  paragraph  (4)    ' 
concerning  census  tracts  that  meet  the 
Federal  enterprise  zone  eligibility 
criteria  will  not  become  effective  until 
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regulations  are  established  identifying 
the  specific  criteria  that  must  be  met. 
f.  Housing  Strategies.  Any  applicant 
which  plans  to  undertake  a  bousing 
activity  with  Fiscal  Year  1995  funds 
under  the  HUD-administered  Small 
Cities  Program  must  prepare  and  submit 
a  comprehensive  housing  affordability 
strategy  (CHAS)  to  be  eligible  to  apply 
for  such  assistance.  In  order  to  receive 
funding  if  the  Small  Cities  application 
is  approved,  the  housing  strategy  must 
be  approved  by  HUD.  Further,  any 
Small  Qties  application  for  which  a 
bousing  strategy  is  required  must 
include  a  certification  that  the 
application  is  consistent  with  the 
housing  strategy. 

Current  CHAS  regulations  were 
published  in  the  Federal  Registor  on 
September  1, 1992.  at  57  FR  40038.  as 
amended,  in  part,  on  March  12, 1993  at 
58  FR  13686.  These  regulations  ai© 
codified  in  24  CFR  part  91.  Applicants 
under  this  NOFA  are  permitted  to  use 
an  abbreviated  housing  strategy,  as  set 
forth  in  §91.25  of  the  CHAS  regulations. 
Applicants  are  advised  to  begin 
preparation  of  the  abbreviated  strategy 
at  the  earliest  possible  time  in  order  to 
have  sufficient  time  to  fulfill  the 
applicable  citizen  participation 
requirements,  which  provide  that  the 
strategy  must  be  available  to  the  public 
for  at  least  thirty  days  before  its 
submission  to  HUD.  Additional 
information  about  abbreviated  strategy 
requirements  is  provided  in  the 
application  kit. 

If  possible,  applicants  should 
endeavor  f o  submit  the  abbreviated 
strategy  in  advance  of  the  Small  Cities 
application  due  date.  The  latest  time  at 
which  the  abbreviated  strategy  will  be 
accepted  by  HUD  for  the  HUD- 
administered  Small  Cities  Program  in 
New  York  will  be  the  application  due 
date  for  the  Small  Cities  application. 
Failure  to  submit  the  abbreviated 
strategy  by  the  due  date  is  not  a  curable 
technical  deficiency.  As  noted  in 
Section  II.C2.  of  this  NOFA,  certain 
applicants  may  satisfy  this  submission 
requirement  l^  submitting  amendments 
which  update  the  CHAS  or  abbreviated 
strategy  submitted  in  conjunction  with 
their  Fiscal  Year  1994  appUcation. 
Questions  regarding  the  bousing 
strat^es  should  be  directed  to  the 
appropriate  HUD  field  office. 

Complete  Small  Cities  applications 
for  which  the  abbreviated  strategy  has 
been  submitted  but  not  yet  approved 
will  still  be  rated  and  ranked  with  the 
other  applications;  if  determined  to  be 
fundable,  those  applications  will  receive 
a  conditional  approval  sub|ect  to 
approval  of  the  abbreviated  strat^y. 
However,  such  an  approval  wll  be 


rescinded  if  the  abbreviated  strategy  has 
not  been  approved  by  HUD  within  60 
days  fipom  the  date  that  the  conditional 
approval  has  been  announced.  In  such 
event  the  hmding  will  be  awarded  to  the 
highest  rated  fundable  applicant  that 
did  not  receive  funding  under  this 
competition. 

g.  Section  3.  Assistance  provided 
under  this  NOFA  is  subject  to  the 
requirements  of  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968, 
and  the  implementing  regulations  in  24 
CFR  part  135,  as  amended  by  an  interim 
rule  published  on  June  30, 1994  (59  FR 
33866).  One  of  the  purposes  of  this 
NOFA,  which  is  consistent  with  section 

3,  is  to  give,  to  the  greatest  extent 
feasible  and  consistent  with  Federal, 
State,  and  local  laws  and  r^ulations, 
job  training,  employment  and  otlier 
contracting  opportunities  generated 
from  certain  HUD  financial  assistance  to 
low-  and  very  low-income  persons. 
Public  entities  awarded  funds  under 
this  NOFA.  and  that  intend  to  use  the 
funds  for  housing  rehabilitation, 
housing  construction,  or  other  public 
construction  must  comply  with  the 
applicable  requirements  set  forth  in  the 
regulations  published  on  June  30, 1994. 

4.  Accountability  in  the  Provision  of 
HUD  Assistance:  Documentation  and 
Public  Access  Requirements;  Applicant/ 
Recipient  Disclosures 

HUD  has  promulgated  a  final  rule  to 
implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  (See  also  Section 
n.D.  of  this  NOFA.)  On  January  16. 
1992,  HUD  published  at  57  FR  1942, 
additional  information  that  gave  the 
public  (including  applicants  for.  and 
recipients  of,  HUD  assistance)  further 
information  on  the  implementation  of 
section  102.  The  docimientation,  public 
access,  and  applicant  and  recipient 
disclosure  requirements  of  section  102 
are  appUcable  to  assistance  awarded 
under  this  NOFA  as  follows: 
a.  HUD  Responsibilities.  (1) 
Documentation  and  Public  Access.  HUD 
will  ensure  that  documentation  and 
other  information  regarding  each 
application  submitt^  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 


days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition.  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Raster  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  noUce  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  requirements.) 

(2)  Disclosures.  HUD  will  make 
available  to  the  public  for  five  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  inade  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  of  less  than  tliree  years. 
All  reports— both  applicant  disclosures 
and  updates— will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C.  and 
the  notice  published  in  the  Federal 
Register  on  January  16. 1992  (57  FR 
1942),  for  further  information  on  these 
disclosure  requirements.) 

b.  Units  of  General  Local  Government 
Responsibilities.  Units  of  general  local 
government  awarded  assistance  under 
this  NOFA  are  subject  to  the  provisions 
of  either  paragraph  b(l),  or  paragraph 
(b)(2)  and  {bM3).  For  units  of  local 
government  awarded  assistance  under 
this  NOFA  which  in  turn  make  the 
a.ssistanre  available  on  a  NON- 
COMPETITIVE BASIS  for  a  specific 
project  or  activity  to  a  subredpient, 
paragraph  b(l)  appfies.  For  units  of  local 
government  awarded  assistance  under 
this  NOFA,  which  in  tirni  make  the 
assistance  available  on  a  OOMPETITIVE 
BASIS  for  a  specific  project  or  activity 
to  a  subretiipient,  paragraphs  b(2)  and 
(3)  apply. 

(1)  Disclosures.  The  units  of  general 
local  government  receiving  assistanue 
under  this  NOFA  must  make  all 
applicant  disclosure  reports  available  to 
the  public  for  three  years.  Required 
update  reports  must  be  made  available 
along  with  the  applicant  disclosure 
reports,  but  in  no  case  for  a  period  less 
than  three  years.  Each  unit  of  general 
local  government  may  use  HUD  Form 
2880  to  collect  the  disclosures,  or  may 
develop  its  own  form.  (See  24  CFR  12 
subpart  C  and  the  notice  published  in 
the  Federal  Register  on  January  16. 
1992  (57  FR  1942)  for  further 
information  on  these  disclosure 
requirements.) 
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(2)  Documentation  and  Public  Access. 
The  recipient  unit  of  general  local 
government  must  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted  to 
the  recipient  by  a  subrecipient  applicant 
are  adequate  to  indicate  the  basis  upon 
which  assistance  was  provided  or 
denied.  The  unit  of  general  local 
government  must  make  this  material, 
includingany  letters  of  support, 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Unit  of  general  local  government 
recipients  must  also  notify  the  public  of 
the  subrecipients  of  the  assistance.  Each 
recipient  will  develop  documentation, 
public  access,  and  notification 
procedures  for  its  programs.  (See  24 
CFR  12.14(b)  and  12.16(c),  and  the 
notice  published  in  the  Federal  Register 
on  January  16, 1992  (57  PR  1942)  for 
more  information  on  these 
documentation  and  public  access 
requirements.) 

(3)  Disclosures.  Units  of  general  local 
government  receiving  assistance  under 
this  NOPA  must  make  all  applicant 
disclosure  reports  available  to  the 
public  for  five  years.  Required  update 
reports  must  be  made  available  along 
with  the  applicant  disclosure  reports,   / 
but  in  no  case  for  a  period  less  than    / 
three  years.  Each  unit  of  general  local 
government  may  use  HUD  Porm  2880  to 
collect  the  disclosures,  or  may  develop 
its  own  form.  (See  24  CPR  subpart  C. 
and  the  notice  published  in  the  Federal 
Register  on  January  16. 1992  (57  PR 
1942)  for  further  information  on  these 
disclosure  requirements.) 

B.  Allocation  Amounts 

1.  Total  Available  Funding 

The  nonentillement  CDBG  funds  for 
New  York  State  for  FY  1995  total 
approximately  $50,616,000.  $44,438,000 
is  allocated  for  distribution  to  eligible 
units  of  general  local  government  within 
the  jurisdiction  of  HUD's  Buffalo  Office. 
$6,178,000  is  allocated  for  distribution 
to  eligible  units  of  general  local 
government  within  the  jurisdiction  of 
HUD'S  New  York  Office.  HUD  has  the 
option  to  revise  these  allocations  in 
order  to  assure  a  competitive 
distribution  of  funds. 

2.  Imminent  Threats 

All  imminent  threat  projects  must 
meet  the  national  objective  of 
benefitting  low-and  moderate-income 
persons.  The  Department  may  elect  to 
set  aside  up  to  15%  of  the  Fiscal  Year 
1995  allocation  for  imminent  threat 
projects.  These  funds  will  be  available 
until  the  rating  and  ranking  process  for 


funds  dis  ributed  under  this  NOPA  is 
complete  . 

C.  Eligibi,  ity 

1.  EligibU  Applicants 

Eligible  applicants  are  units  of  general 
local  government  in  New  York  State, 
excluding:  metropolitan  cities,  urban 
counties,  inits  of  government  which  are 
participat  ng  in  urban  counties  or 
metropoli  ;an  cities  even  if  only  part  of 
the  partic  pating  unit  of  government  is 
located  in  the  urban  courrty  or 
metropoli  an  city,  and  Indian  tribes 
eligible  fc  r  assistance  under  section  106 
of  the  HC  )  Act.  Applications  may  be 
submittec  individually  or  jointly. . 

2.  Previoi  s  grantees 

Eligible  applicants,  which  previously 
have  beer  awarded  Small  Cities 
Program  ( DBG  grants,  are  also  subject  to 
an  evalua  ion  of  capacity  and 
performai  ce.  Numerical  thresholds  for 
drawdowi  of  funds  have  been 
established  to  assist  HUD  in  evaluating 
a  grantee'i  progress  in  implementing  its 
program  a  :tivities.  (These  standards 
apply  to  a  1  CDBG  Program  grants 
received  I  y  the  community.)  An 
additional  threshold  established  this 
year  relate  s  to  the  submission  of  armual 
Performar  ce  Assessment  Reports  (PARs) 
which  are  due  annually  for  each  grant 
which  a  Ic  cal  government  has  received. 
Failure  to  submit  a  PAR  is  not  a  curable 
technical  i  leficiency.  Applicants 
generally '  vill  be  determined  to  have 
performed  adequately  in  the  area(s) 
where  thejthresholds  are  met.  Where  a 
threshold  has  not  been  met,  HUD  will 
evaluate  t  le  documentation  of  any 
mitigating  factors,  particularly  with 
respect  to  ictions  taken  by  the  applicant 
to  accelen  te  the  implementation  of  its 
program  a  :tivities. 

3.  Eligible  Activities  and  National 
Objectives 

Eligible  activities  under  the  Small 
Cities  CDBG  Program  are  those 
identified  n  subpart  C  of  24  CFR  part 
570.  Each  ictivity  must  meet  one  of  the 
national  o  ijectives  (i.e.  benefit  to  low- 
and  mode  ate-income  persons, 
eliminatio  i  of  slums  or  blighting 
conditioni  ,  or  meeting  imminent  threats 
to  the  hea  :h  and  safety  of  the 
communit  r),  and  each  grant  must  meet 
the  requin  ments  for  compliance  with 
the  primal  y  objective  of  principally 
benefittinj  low-  and  moderate-income 
persons,  a:  required  under  the 
provisions  of  §  570.200(a)  (2)  and  (3) 
and  §570.  ;08.  which  supersede 
§570.420{  i)(2).  As  described  in  Section 
I.A.3.a.  of  his  NOFA,  the  principal 
benefit  ret  jirement  was  increased  by 


NAHA  ftt)m  60  to  70  percent.  The 
method  of  calculating  the  use  of  these 
funds  for  compliance  with  the  70- 
percent  overall  benefit  requirement  is 
set  forth  in  §  570.200(a)(3)  (i)  through 
(v). 

4.  Environmental  Review  Requirement 

The  HUD  environmental  review 
procedures  contained  in  24  CFR  part  58 
apply  to  this  program.  Under  part  58, 
grantees  assume  all  of  the 
responsibilities  for  environmental 
review,  decision-making  and  action 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969  and  the  other 
provisions  of  law  specified  by  the 
Secretary  in  24  CFR  part  58  that  would 
apply  to  the  Secretary  were  he  to 
undertake  such  projects  as  Federal 
projects. 

D.  Types  of  Grants 

1.  Comprehensive  Grants 

a.  General.  Comprehensive  grants  are 
available  to  fund  projects  which  meet 
the  following  criteria: 

(1)  Address  a  substantial  portion  of 
the  identified  community  development 
needs  within  a  defined  area  or  areas; 

(2)  Involve  two  or  more  activities 
related  to  each  other  that  will  be  carried 
out  in  a  coordinated  manner; 

(3)  Have  a  beneficial  impact  within  a 
reasonable  period  of  time.  HUD  may 
make  an  exception  to  the  requirement 
that  all  activities  must  be  carried  out  in 
a  defined  area  or  areas  if  the  applicant 
can  demonstrate  that  the  comprehensive 
strategy  is  a  reasonable  means  of 
addressing  identified  needs. 

If  an  application  for  a  Comprehensive 
grant  does  not  meet  the  requirements  of 
the  Comprehensive  Grant  Program.  HUD 
will  rate  the  proposal  as  a  Single 
Purpose  grant. 

b.  Grant  Limits  and  Funding 
Requirements.  The  maximum  grant  for  a 
Comprehensive  grant  is  $900,000.  Up  to 
25%  of  the  FY  1995  allocation  may  be 
made  available  for  Comprehensive 
grants.  Grant  funds  requested  must  be 
sufficient,  either  by  themselves  or  in 
combination  with  funds  from  other 
sources,  to  complete  the  project  within 

a  reasonable  amount  of  time.  If  other 
sources  of  funds  are  to  be  used  with 
respect  to  a  project,  the  source  of  those 
funds  must  be  identified  and  the  level 
of  commitment  indicated. 

2.  Single  Purpose  Grants 

a.  General.  Single  Purpose  grants  are 
designed  to  address  and  resolve  a 
specific  community  development  need. 
A  Single  Purpose  grant  may  consist  of 
more  than  one  project.  A  project  may 
consist  of  one  activity  or  a  set  of 
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commi^itfdteT^^^^^^^^  dTflnSi^^r Lt^h  T' "  1'""  '  ^^f/l^*'"'^  ^^  ^«^«-  P«^°""--  «'- 

o^^.,,^.^^^.  Sr~r^^^  ^^^^^^^i^o, 

-Sc-Liiities  ;5rui«:rrb^rrr  "^^^i^^z^::;:^^ 

-Economic  Development.  three  years.  The  action  plan  for  each  audits,  monitoring  Sports  SHnual' 

Each  project  will  be  rated  against  all  year  ot  the  multiyear  plan  must  be  a  in-house  reviews.  Grantees  may  be 

other  projects  addressing  the  same  ^'i^'''®  project  on  its  own.  The  mulUyear     requested  to  submit  additional 

problem  area,  according  to  the  criteria  P'^"*  ^"*  °^  ™^ed  competitive! v  against    information,  if  generally  available  facts 

outlined  below.  It  should  be  noted  that  ^^?^  °*"®'"-  Multiyear  plans  that  are  raise  a  question  as  to  capacity  to 

each  project  within  an  applicaUon  will  selected  will  be  funded  for  the  first  year     undertake  the  proposed  program  No 

be  given  a  separate  impact  rating,  if  each    °'  ^"®  P*®"-  ^^U^  intends  to  fund  grants  will  be  made  to  an  applicant  that 

one  is  clearly  designated  by  the  succeedmg  years  of  the  plan  on  a  non-  does  not  have  the  capacity  to  undertake 

applicant  as  a  separate  and  distinct  competitive  basis,  subject  to  acceptable  the  proposed  program.  A  performance 

project  (i.e.  separate  Needs  Description,  performance,  submission  of  an  determination  will  be  made  by 

Community  Development  Activities.  acceptable  application  and  evaluation  of  the  following  areas: 

Impact  Description  and  Program  certifications,  and  the  provision  of  a.  Community  Development  Acti\ities 

Schedule  forms  have  been  filled  out,  adequate  appropriations  for  the  HUD-  The  following  thresholds  for 

indicating  project  names).  In  some  administered  Small  Cities  Program.  performance  in  expending  CDBG  funds 

cases,  it  may  be  to  the  applicant's  ^^^  reserves  the  right  to  lower  the  have  been  established  for  FY  1995  and 

advantage  to  designate  separate  projects  amount  of  funds  for  succeeding  years  if  pertain  to  all  Single  Purpose  and 

for  activities  that  can  "stand  on  their  nonentitled  areas  are  not  in  compliance  Comprehensive  Grants: 

own"  in  terms  of  meeting  the  described  *'^^  performance  requirements  and 

need,  especially  where  a  particular  applicable  regulations.  FY  1989  and      Grants  must  be  closed  out 

project  would  tend  to  weaken  the  ^-  ^™"^  Limits  and  Funding  pv^""®'^' 

impact  rating  of  the  other  activities,  if  Requirements.  The  maximum  annual          ^^  ^^^  Grant  funds  ioo%  ex- 

they  were  rated  as  a  whole,  as  has  been  g"ant  for  a  multiyear  plan  is  $900,000.  fy  laQi             r^rH^A   y^o, 

the  case  with  some  economic  The  maximum  ftmding  for                          f y  m2  S  5^nH«  ^n^  "P''"^!^ 

development  and  housing  projects.  If.  !'"P'"J]!^";i"V"  ^"''"^  '""l^iyear  plan  FY  1993  ZZ    Recipients  musrb^'o^  tar 
however,  the  projects  tend  to  meet  '*  *^  ,800.000  for  a  two  year  multiyear  get  with  respect  to  the 
impact  criteria  to  the  same  extent,  or  the  P'^"'.  ^°  $2,700,000  for  a  three  year  latest  Small  Cities  Pro- 
weaker  element  is  only  a  small  portion  multiyear  plan.  Grant  funds  requested  gram  Schedule  received 
of  the  overall  project,  there  is  no  '"V^*  ^  sufficient,  either  by  themselves  ^V  HUD. 
discemable  benefit  in  designating  °'"  *"  combination  with  funds  bom  other    ij*°l^'  ^^ese  standards  will  Ik  used  as 
separate  projects.  sources,  to  complete  the  project  within  ^rf  K?f,  wiii'n  J'J^^i?^  ^.'""If^"'  P^rform- 
b.  Grant  Umits  and  Funding  «  reasonable  amount  of  time.  If  other  mining^hlerthl  %^^rS  it  igie 
Requirements.  The  maximum  annual  sources  of  funds  are  to  be  used  with  for  a  grant  due  to  a  lack  of  capacity  to  carry 
grant  for  a  Single  Purpose  grant  is  respect  to  a  project,  the  source  of  those  out  the  proposed  project  or  program.  Any 
$400,000.  except  'that  counties  may  ^""^^  "'"st  be  identified  and  the  level  l^c^^^'  S^U"mal°  ^^h  In'n^'"?*"^ 
apply  for  up  to  $600,000  in  Single  °f  commitment  indicated.  S  data  ^o  'hud!'  eTtht  Tn  "conjuncti:!;; 
Purpose  fimds.  At  least  75  percent  of  the  E.  Selection  Criteria/Ranldne  Fartnn:  ^'*^  l*^®  application  submission  or  under 
FY  1995  allocation  will  be  made  and  Final  Se^ertinn^  '^P^\"'\?r;r,''"*J"  "e  '^^"^  ^i"  ^^^^  re- 
available  for  Single  Purpose  Grants.  The  ""^/'""\^''''''°"  -v^  a'c^ce?S  ''''  ^^  ^^P"^^"''"  '^"^ 
maximum  amount  for  Single  Purpose  *'  *^neral  k  /-        #             •  l         .     i 
grant  applications  made  jointly  by  units  Complete  applications  received  from  and  flSaZ?  An  «;?£1^^,      i^j!!* 
of  general  local  government  will  be  eligible  appli^nts  by  the  application  rnncfrW?!^  k          ^PP'"=«"*  ^^■•"  ^ 
mcooo.U  other  sources  of  funds  are  dul  date  Z  rated  an'd  scor^' by  H?S).  S^qu'elv  if  he'  ^00^ 
to  be  used  with  respect  to  a  project,  the  Regardlessofthe  type  of  grant  sought  M 1  SafnoVcnKc^aWn            ••  ^ 
source  of  those  funds  must  b'e  identified  (Si'ngle  Purpose  or'c'ompSSensivef  wiOi^S  laws  tSot'  S7 
and  the  level  of  commitment  indicated.  applications  are  rated  and  scored  ExeJrveSe^appa       the 

3.  Applications  With  Multiple  Projects  ^^^*?.^*  ^°"'" factors.  These  four  factors  CDBG  Program,  including  applicable 
ir            1-      .  are  discussed  in  more  detail  in  civil  rights  laws  as  mav  Hp  PviHon™H 

If  an  application  contains  more  than  subsection  3  of  this  Section  E.  Previous  by  Lou  stand  ng  Siding  odvU  rights 

Z^XfZ^£l!mi::L^  ^''^  ^^"r^  °''"L^"  ^^'"^^  "T^^^^  ^^^^  nLcompUance,  uS  thr/ppliinf '^ 

separately  tor  program  inipact.  grants  also  undergo  a  performance  demonstrates  that  it  is  ooeratins  in 

of^tEl?    V^°"f  ^  ""^V^'l  "^S'^f '^'^  evaluation.  The  criteria  for  determining  compliance  w?h  a  HuS-SS 

amnnn^"rTnnn,°  ^""^f^'  'p'  ^f '^  ^'  ^^^'^''^'^  °^  performance  aie  discussed  compliance  agreement  desiS  to 

of  this  NOFA  2.  Performance  Evaluation  adjudication  of  a  civil  rights  violation  in 

.        .  J  •    o      .      ^    ,  .  ^  ^^^"  action  brought  against  it  by  a 

4.  Multiyear  Plans  As  noted  in  Section  C  of  this  NOFA.  private  individual,  unless  the  applicant 
„  ^„^    .  ^  ...           ,  previous  grantees  of  Small  aties  demonstrates  that  it  is  operating  in 

a.  Genera/  Multiyear  plan  grants  are  Program  CDBG  grants  are  subject  to  an  compliance  with  a  court  o3er  designed 

available  to  fund  projects  that  will  have  evaluation  of  performance  and  capacity  to  correct  thraiea(s)  of  noSompl^rc? 

rm'Stetaree'stS^^^^^  n°  ""''"'''/  the  propd^d  progra^.  Fo'r  a  defen.1  of  FSJinZgrSuTon 

^n  J^    .^  A    8^^"*^s  Identified  purposes  of  making  performance  civil  rights  violations;  a  pending  civil 

community  development  needs.  It  is  evaluations.  HUD  wiU  use  any  rights  suit  brought  against  it  bv?he 

envisioned  that  the  large  majority  of  information  available  as  of  the  olpartment  of  j'ustic^  or  an  unresolved 
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chai^ge  of  discrimination  issued  against 
it  by  the  Secretary  under  section  810(g) 
of  the  Fair  Housing  Act,  as  implemented 
by  24  CFR  103.400: 

(2)  Has  not  resolved  or  attempted  to 
rrsolve  findings  made  as  a  result  of 
HUD  monitoring:  or 

(3)  Has  not  resolved  or  attempted  to 
resolve  audit  Hndings. 

An  applicant  will  oe  ineligible  for  a 
grant  where  the  inadequate  performance 
in  compliance  with  applicable  laws  and 
regulations  evidences  a  lack  of  capacity 
to  carry  out  the  proposed  project  or 
program.  An  application  also  will  not  be 
accepted  from  a  unit  of  general  local 
government  which  has  an  outstanding 
audit  finding  or  monetary  obligation  for 
any  HUD  program.  Additionally. 
applications  will  not  be  accepted  from 
any  entity  which  proposes  an  activity  in 
a  unit  of  general  local  government  that 
has  an  outstanding  audit  finding  or 
monetary  (^ligation  for  any  HUD 
program.  The  Director  of  the 
Community  Planning  and  Development 
Division  of  the  HUD  field  office  may 
provide  waivers  to  this  prohibition,  but 
in  no  instance  will  a  waiver  be  provided 
where  funds  are  due  HUD,  unless  a 
satisfactory  arrangement  for  repayment 
of  the  debt  has  been  made. 

c.  Performance  Assessment  Reports. 
Under  24  CFR  570.507,  Small  Cities 
CDBG  grantees  are  required  to  submit 
Performance  Assessment  Reports  (PARs) 
annually  on  the  date  when  the  grant  was 
originally  executed.  For  an  application 
for  FY  1995  funds  to  be  considered  for 
funding,  the  applicant  must  be  current 
in  its  submission  of  Performance 
Assessment  Reports.  Failure  to  submit  a 
PAR  is  not  a  curable  technical 
deficiency^under  Section  V  of  this 
NOFA. 

3.  Four  Factor  Rating 

As  noted  in  subsections  1  and  3  of 
this  Section  E,  all  applications  are  rated 
and  scored  against  four  factors.  These 
four  factors  are: 
— Need  based  on  absolute  number  of 

persons  in  poverty: 
— Need  based  on  the  percent  of  persons 

in  poverty: 
—Program  Impact;  and 
— Outstanding  performance  in  fair 

housing  and  equal  opportunity. 

A  maximum  of  615  points  is  possible 
under  this  system  with  the  maximum 
points  for  each  factor  being: 

Need — absolute  number  of         75  points. 

persons  in  poverty. 
.Need — percent  of  persons  in       75  points. 

poverty- 
Program  Impact 400  points. 

Outstanding  performance — 

FHEO: 


Provisioi  i  of  fair  bousing         20  points. 

choice 
Fair  Hoii  sing 


Equal 
menl. 


Programs  20  points. 

...     15  points, 
oj^ortunity  employ-     10  points. 


Minority  contracting 


Tota    615  points. 

Each  of  the  four  factors  is  outlined 
below.  Al  points  for  each  factor  are 
rounded  t )  the  nearest  whole  number. 
Applicani  >  should  note  that  there  is  a 
distinct  d  fference  in  the  methods  used 
to  evaluat  s  Program  Impact  for  Single 
Purpose  g  ants  versus  Program  Impact 
for  Compi  shensive  grants.  These 
difference  5  are  more  fully  discussed 
below. 

a.  Need  —Absolute  number  of  persons 
in  poveTt]\.  HUD  uses  1990  census  data 
to  determ  ne  the  absolute  number  of 
persons  ir  poverty  residing  within  the 
applicant  jnit  of  general  local 
govemme  it.  Comprehensive  and  Single 
Purpose  gtant  applicants  are  grouped 
and  rated  separately  for  this  factor. 
ApplicanB  which  are  county 
governments  are  rated  separately  from 
ail  other  applicants.  Applicants  in  each 
group  are  compared  in  terms  of  the    • 
number  o|  persons  whose  incomes  are 
below  theipoverty  level.  Individual 
scores  arelobtained  by  dividing  each 
applicant*^  absolute  number  of  persons 
in  povertjj  by  the  greatest  number  of 
persons  ir  poverty  of  any  applicant  and 
multiplyi]  ig  by  75. 

b.  Need  —Percent  of  persons  in 
poverty.  ¥  UD  uses  1990  census  data  to 
determine  the  percent  of  persons  in 
poverty  re  siding  within  the  applicant 
unit  of  gei  eral  local  government. 
Comprehi  nsive  and  Single  Purpose 
grant  appi  cants  are  grouped  and  rated 
separately  for  this  factor.  Applicants  in 
each  grou  » are  compared  in  terms  of  the 
percentag  i  of  their  population  below  the 
poverty  le  /el.  Individual  scores  are 
obtained  I  y  dividing  each  applicant's 
percentagi  i  of  persons  in  poverty  by  the 
highest  pe  rcentage  of  persons  in  poverty 
of  any  ap(  licant  and  multiplying  by  75. 

c.  Program  Impact— General.  In 
evaluating  program  impact.  HUD  will 
consider: 

— Extent  a  nd  seriousness  of  the 

identifi(  d  needs: 
— Results  o  be  achieved: 
— Numbei  of  beneficiaries,  given  the 

type  of  irogram; 
— Nature  I  f  the  benefit: 
— Additio  lal  actions  that  may  be 

necessa:  y  to  fully  resolve  the  need: 
— Previou  ;  coordinated  actions  taken  by 

the  app  leant  to  address  the  need: 
— Environ  nental  considerations: 
— Whethe  displacement  will  be 

involve    and  what  steps  will  be  taken 

to  mini]  lize  displacement  and  to 


mitigate  its  adverse  effects  or  related 

hardships:  and 
— Where  appropriate,  housing  site 

selection  standards. 

Assessments  are  done  on  a 
comparative  basis  and.  as  a  result,  it  is 
important  that  each  applicant  present 
information  in  a  detailed  and  uniform 
manner. 

In  addressing  Program  Impact  criteria, 
applicants  should  adhere  to  the 
following  general  guidelines  for 
quantification.  Where  appropriate, 
absolute  and  percentage  figures  should 
be  used  to  describe  the  extent  of 
community  development  needs  and  the 
impact  of  the  proposed  program.  This 
includes,  but  is  not  limited  to, 
appropriate  units  of  measure  (e.g., 
number  of  housing  units  or  structures, 
linear  feet  of  pipe,  pounds  per  square 
inch,  etc.).  and  costs  per  unit  of 
measure.  These  quantification 
guidelines  apply  to  the  description  of 
need,  the  nature  of  proposed  activities 
and  the  extent  to  which  the  proposed 
program  will  address  the  identified 
need. 

Appropriate  documentation  should  be 
provided  to  support  the  degree  of  need 
described  in  the  application.  Basically, 
the  sources  for  all  statements  and 
conclusions  relating  to  community 
needs  should  be  included  in  the 
application  or  incorporated  by 
reference.  Examples  of  appropriate     ' 
documentation  include  planning 
studies,  letters  from  public  agencies, 
newspaper  articles,  photographs  and 
survey  data. 

Generally,  the  most  effective 
documentation  is  that  which 
specifically  addresses  the  subject  matter 
and  has  a  high  degree  of  credibilityy 
Applicants  which  intend  to  condud 
surveys  to  obtain  data  are  advised  jo 
contact  the  appropriate  HUD  office^ 
to  conducting  the  survey  for  a 
determination  as  to  whether  the  survey 
methodology  is  statistically  acceptable. 

There  are  a  number  of  program  design 
factors  related  to  feasibility  which  can 
alter  significantly  the  award  of  impact 
points.  Accordingly,  it  is  imperative  that 
■applicants  provide  adequate 
documentation  in  addressing  these 
factors.  Common  feasibility  issues 
include  site  control,  availability  of  other 
funding  sources,  validity  of  cost 
estimates,  and  status  of  financial 
commitments  as  well  as  evidence  of  the 
status  of  regulatory  agency  review  and 
approval. 

Past  productivity  and  administrative 
performance  of  prior  grantees  will  be 
taken  into  consideration  when 
reviewing  the  overall  feasibility  of  the 
program.  Overall  program  design. 
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administration  and  guidelines  are  other 
feasibility  issues  that  should  be 
articulated  and  presented  in  the 
application,  since  they  are  critical  in 
assessing  the  effectiveness  and  impact 
of  the  proposed  program. 

(1)  Program  Impach— Single  Purpose 
Grants.  Each  project  will  be  rated 
against  other  projects  addressing  the 
same  problem  area,  so  that,  for  example, 
housing  projects  only  will  be  compared 
with  other  housing  projects,  according 
to  the  criteria  outlined  below.  It  should 
be  noted  that  each  project  within  an 
application  will  be  given  a  separate 
impact  rating,  if  each  one  is  clearly 
designated  by  the  applicant  as  a 
separate  and  distinct  project  (i.e. 
separate  Needs  Descriptions, 
Community  Development  Activities, 
and  Impact  Description  and  Program 
Schedule  forms  have  been  filled  out, 
indicating^eparate  project  names). 

In  som^  cases,  it  may  be  to  the 
applicants  advantage  to  designate 
separate^ projects  for  activities  that  can 
"stand  on  their  own"  in  terms  of 
jieeting  the  described  need,  especially 
v'here  a  particular  project  would  tend  to 
weaken  the  impact  rating  of  the  other 
activities,  if  they  were  all  related  as  a 
whole,  as  has  been  the  case  with  some 
economic  development  projects.  If, 
however,  the  projects  tend  to  meet  the 
impact  criteria  to  the  same  extent,  or  the 
weaker  element  is  only  a  small  portion 
of  the  overall  program,  there  is  no 
discemable  benefit  in  designating 
separate  projects. 

Applicants  should  bear  in  mind  that 
the  impact  of  the  proposed  project  will 
be  judged  by  persons  who  may  not  be 
familiar  with  the  particular  community. 
Accordingly,  individual  projects  will  be 
rated  according  to  how  well  the 
application  demonstrates  in  specific, 
measurable  terms,  the  extent  to  which 
the  impact  criteria  are  met.  General 
statements  of  need  and  impact  alone 
will  not  be  sufficient  to  obtain  a 
favorable  rating. 

(a)  Program  Impact— Single  Purpose- 
Housing.  There  are  three  distinct  types 
of  Single  Purpose  Housing  projects: 
Housing  Rehabilitation,  Creation  of  New 
Housing  and  Direct  Homeownership 
Assistance.  Separate  rating  criteria  are 
provided  for  each  type  of  project. 

(i)  Housing  Rehabilitation.  Needs. 
Each  application  should  provide 
information  on  the  total  number  of  units 
in  the  project  area,  the  number  that  are 
substandard,  and  the  number  of 
substandard  units  occupied  by  low-  and 
moderate-income  households.  The 
purpose  of  this  information  is  to 
establish  the  relative  severity  of  housing 
conditions  within  the  designated  project 
area  compared  to  other  housing 


rehabilitation  applications.  The 
application  also  should  describe  the 
date  and  methodology  of  any  surveys 
used  to  obtain  the  information, 
including  an  explicit  and  detailed 
definition  of  "substandard". 

Surveys  of  Housing  Conditions. 
Surveys  of  housing  conditions  serve 
several  purposes  in  evaluating 
applications  for  housing  rehabiUtation 
activities.  These  include  establishing 
the  seriousness  of  need  for  such 
assistance  in  the  project  area,  providing 
a  basis  for  estimating  overall  budgetary 
needs,  and  providing  an  indication  of 
the  marketability  of  the  project. 

Project  Design  and  FeaFiillity.  The 
application  should  describe  the  project 
in  sufficient  detail  to  allow  the  reviewer 
to  assess  its  feasibility  and  its  probable 
impact  on  the  conditions  described.  It 
also  should  describe  project 
requirements  in  such  a  way  that 
regulatory  and  policy  concerns  will  be 
addressed. 

In  reviewing  applications  from 
grantees  with  prior  housing 
rehabilitation  projects,  reasonablenes's 
of  cost-per-unit,  stated  in  the 
application,  will  be  compared  against 
the  grantee's  actual  past  performance. 
'All  applications  should  provide 
documentation  to  justify  the  cost-per- 
unit  estimates,  particularly  grantees 
where  past  performance  does  not 
support  the  estimates  in  the 
applications. 

It  should  be  noted  that  HUD 
encourages  communities  to  design 
projects  supplementing  CDBG 
rehabilitation  funds  with  private  funds 
wherever  feasible  and  appropriate, 
especially  in  the  case  of  rental  units  and 
housing  not  occupied  by  lower  income 
persons.  In  such  cases,  the  CDBG 
subsidy  should  be  as  low  as  possible, 
while  retaining  sufficient  incentive  to 
attract  local  participants.  On  the  other 
hand,  projects  designed  for  low  income 
homeowners  should  not  require  private 
contributions  at  a  level  that  puts  the 
project  out  of  reach  of  potential 
participants. 

Where  the  creation  of  new  units  is 
proposed  through  conversion,  the 
application  should  document  the  need 
for  additional  units  based  on  vacancy 
rates,  waiting  lists,  and  other  pertinent 
information.  The  proposed  project 
clearly  must  support,  or  result  in, 
additional  units  for  low-  and  moderate- 
income  persons.  The  units  may  result 
from  the  rehabilitation  of  currently 
vacant  structures,  conversion  of  non- 
residential structure  for  residential  use, 
or  new  construction  projects  for  which 
the  proposed  project  will  provide  non- 
construction  assistance. 


Where  the  proposed  project  involves 
the  use  of  Federally  assisted  housing, 
the  applicant  must  identify  and 
document  the  current  commitment 
status  of  the  Federal  assistance.  Lack  of 
a  firm  financial  commitment  for 
assistance  may  adversely  affect  project 
impact.  Applicants  should  address 
issues  of  site  control  and  marketability, 
in  addition  to  addressing  feasibility 
from  the  standpoint  of  market  financing. 

The  impact  of  the  proposed  project 
will  be  based  on  the  degree  of  need,  the 
number  of  units  to  be  created,  overall 
feasibility  and  the  nature  and  cost  of  the 
proposed  activities. 

For  projects  consisting  of  more  than 
one  activity,  the  activity  that  directly 
addresses  the  need  must  represent  at 
least  the  majority  of  funds  requested. 
Other  activities  must  be  incidental  to 
and  in  support  of  the  principal  activity. 
For  example,  public  improvements 
included  in  a  rehabilitation  project  that 
addresses  housing  need  must:  be  a 
relatively  small  amount  in  terms  of 
funds  requested:  clearly  be  in  support  of 
the  housing  objective:  and  demonstrate 
a  positive  and  direct  link  to  the  national 
objective. 

For  incidental  activities  claiming 
benefit  to  low-  and  moderate-income 
persons  on  an  area  basis,  the  application 
must  document  that  at  least  51  percent 
of  the  residents  of  the  serx'ice  area  meet 
the  low-  and  moderate-income 
requirement.  Funds  should  not  be 
requested  for  activities  that  are  not 
incidental  to,  and  in  support  of  the 
principal  activity. 

Scoring.  Individual  projects  often  vary 
in  the  extent  to  which  they  meet  the 
criteria  outlined  above.  Accordingly,  it 
.  is  difficult  to  define  precisely  those" 
combinations  of  characteristics  which 
constitute,  for  example,  "maximum" 
versus  "substantial"  impact.  Not  all 
projects  receiving  a  particular  rating 
will  match  all  the  criteria  point-by- 
point,  in  the  same  manner.  The 
objective  for  non-target  area  projects,  in 
as  much  as  they  are  sparsely  populated, 
only  should  be  to  assist  low-  and 
moderate-income  persons.  Accordingly, 
the  following  standard  will  be  used  for 
rating  housing  rehabilitation  projects: 

Maximum  (400  Points) 

1.  Severe  need  is  shown  in  the  project  area, 
in  terms  of  the  proportion  of  units  that  are 
substandard  and  the  extent  of  disrepair  in  the 
units. 

2.  The  project  would  bring  all,  or  almost 
all.  of  the  units  in  the  project  area  up  to 
standard. 

3.  There  are  no  feasibility  questions,  such 
as  availability  of  other  resources, 
marketability,  or  appropriateness  of  project 
design,  which  would  hinder  the  timely 
completion  of  the  project  as  proposed. 
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4.  Beneflts  a  large  number  of  persons  when 
compared  to  other  housing  projects. 

5.  Significantly  supports  the  strategic  plan 
of  a  designated  Empowerment  Zone  or 
Enterprise  Community. 

Substantial  (300  Points) 

1.  Serious  need  is  shown. 

2.  Project  would  bring  most  of  the  units  in 
the  area  up  to  standard. 

3.  There  are  no  major  feasibility  questions. 

4.  Benefits  a  substantial  number  of  persons. 

5.  Substantially  supports  the  strategic  plan 
of  a  designated  Empowerment  Zone  or 
Enterprise  Conununity. 

Moderate  (200  Points) 

1.  Serious  need  is  shown,  but  is  not  as  well 
documented  as  in  other  applications. 

2.  Project  would  bring  units  up  to  standard, 
but  not  to  the  same  extent  as  other 
applications. 

3.  There  may  be  some  minor  feasibility 
questions. 

4.  Benefits  a  significant  number  of  persons. 

5.  Moderately  supports  the  strategic  plan  of 
a  designated  Empowerment  Zone  or 
Enterprise  Community. 

Minimal  (1 00  Points) 

1.  Some  need  is  evident,  but  it  is  not 
serious  compared  to  other  applications,  or  is 
not  well  documented. 

2.  Project  may  bring  most  units  up  to 
standard,  but  not  to  same  extent  as  in  other 
applications. 

3.  There  are  serious  feasibility  questions. 

4.  Benefits  a  small  number  of  persons. 

5.  Minimally  supports  the  strategic  plan  of 
a  designated  Empowerment  Zone  or 
Enterprise  Community. 

Insignificant  (0  Points) 

1.  Very  little  need  has  been  demonstrated. 

2.  Project  would  not  rehabilitate  most 
units. 

3.  There  are  serious  feasibility  questions. 

4.  Beneflts  a  very  small  number  of  persons. 

5.  Does  not  support  the  strategic  plan  of  a 
designated  Empowerment  Zone  or  Enterprise 
Community. 

(ii)  Creation  of  New  Housing.  CDBG 
funds  may  be'  used  to  support  the 
construction  of  new  housing  units,  and. 
in  certain  circumstances,  to  finance  the 
actual  cost  of  constructing  new  units. 
New  construction  may  be  carried  out  by 
an  eligible  non-profit  entity  pursuant  to 
24  CFR  570.204,  or  as  last  resort 
housing.  Support  of  new  construction 
could  include  activities  such  as  the 
acquisition  and/or  clearance  of  land,  the 
provision  of  infrastructure,  or  the 
payment  of  certain  planning  costs. 

Where  the  creation  of  new  units  is 
proposed,  the  application  should 
document  the  need  for  additional  units 
based  on  vacancy  rates,  waiting  lists, 
and  other  pertinent  information.  The 
proposed  project  clearly  must  support, 
or  result  in,  additional  units  for  low- 
and  moderate-income  persons.  The 
units  may  result  from  new  construction 
projects  for  which  the  proposed  project 


will  provid }  non-construction 
assistance. 

Where  thb  proposed  project  involves 
the  use  of  F  ederally  assisted  housing, 
the  applica  it  must  identify  and 
document  tjie  current  commitment 
status  of  th4  Federal  assistance.  Lack  of 
a  Arm  flnaijcial  commitment  for 
assistance  giay  adversely  affect  project 
impact.  Apblicants  should  address 
issues  of  site  control  and  marketability, 
in  addition  to  addressing  feasibility 
from  the  sti  ndpoint  of  market  financing. 

The  impj  ct  of  the  proposed  project 
will  be  bas(  d  on  the  degree  of  need,  the 
number  of  i  inits  to  be  created,  overall 
feasibility  { nd  the  nature  and  cost  of  the 
proposed  a  :tivities. 

Scoring,  ndividual  projects  often  vary 
in  the  extei  t  to  which  they  meet  the 
criteria  out  ined  above.  Accordingly,  it 
is  difficult  o  define  precisely  those 
combinatia  is  of  characteristics  which 
constitute,  or  example,  "maximum" 
versus  "sulstantial"  impact.  Not  all 
projects  re<  eiving  a  particular  rating 
will  match  all  the  criteria  point-by- 
point,  in  th  B  same  manner.  Accordingly, 
the  followi:  ig  standard  will  be  used  for 
rating  proj<  cts  supporting  new  housing 
constructic  n: 

Maximum  (i  00  Points) 
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6.  Substantially  supports  the  strategic  plan 
of  a  designated  Empowerment  Zone  or 
Enterprise  Community. 

Moderate  (200  Points) 

1.  Serious  need  is  shown,  but  is  not  ds  well 
documented  as  in  other  applications. 

2.  Project  would  create  new  units  but  not 
a  substantial  number. 

3.  There  may  be  some  minor  feasibility 
questions. 

4.  Benefits  a  significant  number  of  persons. 

5.  Project  would  have  some  effect  of 
affirmatively  furthering  fair  housing  choice 
by  encouraging  spatial  deconcentration  of 
minorities  throughout  the  community,  or 
would  encourage  spatial  deconcentration  of 
low-  and  moderate-income  households  if 
there  are  no  areas  of  minority  concentration. 

6.  Moderately  supports  the  strategic  plan  of 
a  designated  Empowerment  Zone  or 
Enterprise  Community. 

Minimal  (100  Points) 

1.  Some  need  is  evident,  but  it  is  not 
serious  compared  to  other  applications,  or  is 
not  well  documented. 

2.  Project  will  create  a  few  new  units  but 
not  as  many  as  in  other  applications. 

3.  There  are  serious  feasibility  questions. 

4.  Benefits  a  small  number  of  persons. 

5.  Project  would  minimally  affirmatively 
further  fair  housing  choice  by  encouraging 
spatial  deconcentration  of  minorities 
throughout  the  community,  or  would 
encourage  spatial  deconcentration  of  low- 
and  moderate-income  households  if  there  are 
no  areas  of  minority  concentration. 

6.  Minimally  supports  the  strategic  plan  of 
a  designated  Empowerment  Zone  or 
Enterprise  Community. 

Insignificant  (0  Points) 

1.  Very  little  need  has  been  demonstrated. 

2.  Project  would  not  provide  for  new  units. 

3.  There  are  serious  feasibility  questions. 

4.  Benefits  a  very  small  number  of  persons. 

5.  Project  would  have  no  effect  of 
affirmatively  furthering  fair  housing  choice 
through  the  spatial  deconcentration  of 
minorities  throughout  the  community,  or 
would  not  encourage  spatial  deconcentration 
of  low-  and  moderate-income  households  if 
there  are  no  areas  of  minority  concentration. 

6.  Does  not  support  the  strategic  plan  of  a 
designated  Empowerment  Zone  or  Enterprise 
Community. 

(iii)  Direct  Homeownership 
Assistance.  Homeownership  activities 
are  defined  as  activities  which  would 
promote  homeownership  within  the 
applicant  jurisdiction,  focusing 
particularly  on  aiding  low-  and 
moderate-income  persons  in  becoming 
homeowners.  While  declining  to 
identify  any  particular  type  of  proposed 
project  as  superior,  HUD  is  identifying 
several  criteria  which  must  be 
addressed  within  the  project  design,  in 
order  for  the  application  to  receive  the 
maximum  project  impact. 

Applications  must  include  a  well 
developed  description  of 
homeownership  needs  in  the  applicant 


62484 


Federal  Register  /  Vol.  59 


'.  Ifo. 


232  /  Monday.  December  5,  1994  /  Notices 


Federal  Register  /  Vol.  59.  Ng  232  /  Monday.  December  5,  1994  /  Notices 


jurisdiction,  focusing  particularly  on  the 
needs  of  low-  and  moderate-income 
persons.  The  description  also  should 
include,  if  applicable,  any  alternative 
approaches  which  have  been  considered 
in  meeting  homeownership  needs. 
Project  feasibility  must  be  addressed  as 
part  of  the  application. 

The  application  must  demonstrate 
that  the  proposed  project  would  make 
ef^ctive  use  of  all  available  funds.  This 
would  include  any  local.  State  or  other 
Federal  funds  which  would  be  utilized 
by  the  proposed  project.  If  other  such 
funds  are  included  as  part  of  the 
proposed  project,  the  applicant  must 
demonstrate  that  such  funds  are 
committed  and  truly  available  for  the 
project. 

Any  efforts  which  would  affirmatively 
further  fair  housing,  by  promoting 
homeownership  among  minorities  as 
well  as  homeovkmership  throughout  the 
community,  must  be  outlined  in  the 
application. 

The  application  must  explain  how  the 
project  would  benefit  low-  and 
moderate-income  homebuyers, 
particularly  focusing  on  first-time  and 
minority  homebuyers.  The  application 
also  should  address  any 
homeownership  counseling  services, 
including  counseling  pertaining  to 
Federal,  State,  and  local  fair  housing 
laws  and  requirements,  which  would  be 
provided  to  persons  selected  to 
participate  in  the  proposed  project. 
Finally,  the  application  should  describe 
how  the  project  would  utilize  public/ 
private  partnerships  to  promote 
homeownership.  particularly  in  the 
sense  that  private  sector  financing 
would  be  accessible,  as  necessary,  to 
project  participants  to  complement 
available  public  sector  funds,  including 
CDBG  money. 

HUD  will  review  each  application 
which  meets  the  threshold  against  the 
following  criteria: 

Maximum  (400  Points) 

1.  Project  design  is  appropriate  to  meet 
demonstrated  homeownership  need  and 
alternative  approaches  to  meeting  the  need 
are  shown  to  have  been  considered. 
Additionally,  there  are  no  feasibility 
questions  regarding  the  implementation  and 
execution  of  the  proposed  project  according 
to  the  schedule. 

2.  The  application  documents  serious 
homeownership  needs  in  the  community  and 
the  proposed  project  vrould  make  effective 
use  of  available  funds. 

3.  The  proposed  project  would 
affirmatively  further  fair  housing  by 
including  initiatives  to  reach  out  to  potential 
minority  homeowners  and  by  promoting 
homeownership  opportunities  throughout 
the  community. 

4.  The  proposed  project  wotild  target  first- 
time  homebuyers. 
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5.  The  proposed  project  would  provide 
homeownership  counseling  to  project 

aparticipants. 

6.  The  proposed  project  would 
complement  other  Federal,  State  or  local 
programs  which  promote  homeownership. 

7.  The  proposed  project  would  utilize 
public/private  partnerships  in  attempting  to 
promote  homeownership,  particularly  in 
regard  to  participation  by  local  financial 
institutions. 

8.  Significantly  supports  the  strategic  plan 
of  a  designated  Empowerment  Zone  or 
Enterprise  Community, 

Substantial  (300  Points) 

1.  Project  design  demonstrates  a  workable 
approach  to  homeoivnership  assistance 
needs,  and  there  are  no  major  feasibility 
questions  regarding  implementation  of  the 
proposed  project. 

2.  Substantial  homeownership  needs  are 
documented  by  the  application,  and  the 
proposed  project  would  make  efi^ective  use  of 
available  hinds. 

3.  The  proposed  project  would 
affirmatively  further  fair  housing  by 
promoting  homeownership  opportunities 
throughout  the  communit)*. 

4.  The  proposed  project  would  encourage 
homeownership  among  first-time 
homebuyers. 

5.  The  proposed  project  would  encourage 
local  financial  institutions  to  lead  to  assisted 
homebuwrs. 

6.  Substantially  supports  the  strategic  plan 
of  a  designated  Empowerment  Zone  <w 
Enterprise  Community 

Moderate  (200  Points) 

1.  The  proposed  project  has  potential  to 
meet  homeownership  needs  in  the 
community,  and  there  are  minor  feasibility 
questions  regarding  implementation. 

2.  Homeownership  needs  in  the 
communiQf  are  documented,  but  not  as  well 
as  in  other  applications. 

3.  The  proposed  project  would  include 
efforts  to  affirmatively  further  fair  housing 
through  homeownership. 

4.  The  proposed  project  would  educate  and 
inform  citizens  of  homeownership  assistance 
available  through  the  project. 

5.  The  proposed  project  would  not  include 
private  sector  involvement. 

6.  Moderately  supports  the  strategic  plan  of 
a  designated  Empowerment  Zone  or 
Enterprise  Community. 

Minimal  (100  Points) 

1.  There  are  serious  feasibility  questions 
regarding  the  implementation  and  execution 
of  the  proposed  proiect. 

2.  The  proposed  project  would  hax-e  little 
impact  upon  homeownership  needs  in  the 
community. 

3.  The  proposed  project  would  contribute 
minimally  to  fair  housing  in  the  community. 

4.  The  proposed  project  would  marginally 
aid  first-time  homebuyers  versus  all  - 
homebuyers. 

5.  Minimally  supports  the  strategic  plan  of 
a  designated  Empowerment  Zone  or 
Enterprise  Community 


Insignificant  (0  Points) 

1.  The  proposed  project  has  major 
feasibility  questions  which  would  inhibit  its 
implementation  and  execution. 

2.  The  proposed  project  does  not  address 
identified  homeownership  needs  in  the 
community. 

3.  The  proposed  project  would  not  actively 
affirmatively  further  fair  housing. 

4.  The  proposed  project  would  be  of  little 
benefit  to  first  time  homebuyers. 

5.  Does  not  support  the  strategic  plan  of  a 
designated  Empowerment  Zone  or  Enterprise 
Community. 

(b)  Program  Impact— Single 
Purpose— Public  Facilities  AffecUng      . 
Public  Health  and  Safety.  In  the  ccse  of 
public  facility  projects,  documentation 
of  the  problem  by  outside,  third-party 
sources  is  of  primary  importance.  In  the 
case  of  water  and  sewer  projects, 
documentation  from  public  agencies  is 
particularly  helpftil.  especially  where 
such  agencies  have  pinpointed  the  exact 
cause  of  the  problem  and  have 
recommended  courses  of  action  which 
would  eliminate  the  problem.  Such 
supporting  documentation  should  be  as 
up-to-date  as  possible:  the  older  the 
supporting  material,  tlie  more  doubt        j 
arises  that  the  need  is  current  and  f 

immediate.  Applicants  also  should  be 
sure  to  indicate  how  the  project  would 
address  public  health  and  safety  needs 
and  conditions.  Quantification  also  is 
essential  in  describing  needs. 
Docimientation  tmm  those  affected 
should  be  included. 

In  order  to  show  that  the  project  is 
likely  to  impact  upon  the  problem,  the 
following  items  should  be  covered: 

(1)  Total  project  costs.  Total  project 
costs  should  be  documented  by 
qualified  third  party  estimates,  and  be 
as  recent  as  possible. 

(2)  Source  of  other  funds.  To  the 
extent  that  CDBG  fimds  will  not  cover 
all  costs,  the  source  of  other  funds 
should  be  identified  and  committed.  If 
local  funds  are  to  be  used,  the  applicant 
should  show  both  the  willingness  and 
the  ability  to  provide  the  funds. 

(3)  How  the  project  will  solve  the 
problem.  The  applicant  should 
demonstrate  that  the  project  will 
completely  solve  the  problem  and.  if 
applicable,  the  applicant  should  address 
whether  the  proposal  would  be 
satisfactory  to  other  State/local  agencies 
which  have  jurisdiction  over  the 
problem. 

(4)  Cost  effectiveness  of  the  proposal. 
The  applicant  should  address  whether 
the  proposal  is  the  most  cost  efTective 
and  efficient  among  the  possible 
alternatives  considered. 

(5)  Reasonableness  of  service  area. 
The  applicant  should  address  whether 
the  service  area  claimed  for  the  project 
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is  reasonable,  in  view  of  the  nature  of 
the  proposed  project,  and  if  not,  the 
applicant  should  address  what  effect  a 
more  realistic  appraisal  would  have  on 
overall  benefit  to  low-  and  moderate- 
income  persons. 

(6)  Project  impact  on  public  health 
and  safety;  and 

(7)  Other  applicable  feasibility  issues 
have  been  addressed. 

Individual  projects  often  vary  in  the 
extent  to  which  they  meet  the  criteria 
outlined  above.  Therefore,  it  is  difHcult 
to  define  precisely  those  combinations 
of  characteristics  which  constitute,  for 
example,  "maximum"  versus 
"substantial"  impact.  Not  all 
applications  receiving  a  particular  rating 
will  match  point-for-point  all  the 
criteria  in  the  same  way.  The  following 
standards  will  be  applied: 

Maximum  (400  Points) 

1.  Need  is  serious,  current  and  requires 
prompt  attention. 

2.  Program  would  resolve  the  problem 
completely,  either  through  funds  requested 
or  with  the  support  of  other  resources  already 
committed. 

3.  No  other  obstacles  to  timely  and 
effective  implementation  of  the  program 
exist. 

4.  Benefits  a  large  number  of  persons  when 
compared  to  other  public  facility  projects. 

5.  Demonstrates  that  the  applicant  has 
considered  and,  as  appropriate,  will  use 
alternative  cost  effective  methods  or  material 
in  the  execution  of  the  project. 

6.  Public  heahh  and  safety  concerns  are 
fully  resolved  by  the  project. 

7.  Project  would  significantly  address 
serious  deficiencies  in  accessibility  for 
disabled  persons  and/or  provide  a  substantial 
increase  in  the  number  of  public  facilities 
accessible  to  disabled  persons. 

8.  Significantly  supports  the  strategic  plan 
of  a  desig.natfd  Empowerment  Zone  or 
Enterprise  Community. 

Substantial  (300  Points) 

1.  Serious  need  is  shov.n. 

2.  Program  would  resolv.-'  the  problem 
completely. 

3.  There  are  no  major  feasiLility  questions. 

4.  Benefits  a  substantial  number  of  persons. 

5.  There  is  evidence  that  efforts  have  been 
made  to  minimize  project  costs  through  use 
of  alternative  methods  and  mate.idls,  as 
appropriate. 

6.  Public  health  and  safety  concerns  are 
substantially  resolved  by  the  project. 

7.  Project  would  substantially  address 
serious  deficiencies  in  accessibility  for 
disabled  persons  and/or  provide  a  significant 
increase  in  the  number  of  public  facilities 
accessible  to  disabled  persons. 

8.  Substantially  supports  the  strategic  plan 
of  a  designated  Empowerment  Zone  or 
Enterprise  Community. 

Moderate  (200  Points) 

I.  Serious  need  is  shown,  but  is  not  as 
serious  or  well  documented  as  other 
applications. 


2.  Progra  n  may  not  meet  the  need  as 
completely  as  in  some  other  applications. 

3.  There  nay  be  some  questions  relative  to 
feasibility. 

4.  Benefls  a  significant  number  of  persons. 

5.  There  s  evidence  that  efforts  have  been 
made  to  mi  nimize  project  costs. 

6.  Public  health  and  safety  concerns  are 
partially  ra  !t  by  the  project. 

7.  Projec  would  somewhat  adaress  serious 
deficiencie  i  in  accessibility  for  disabled 
persons  an  i/or  provide  some  increase  in  the 
number  of  )ublic  facilities  accessible  to 
disabled  p<  rsons. 

8.  Modeiptely  supports  the  strategic  plan  of 
a  designated  Empowerment  Zone  or 
Enterprise  Community. 

Minimal  (1 10  Points) 

1.  Some  leed  is  evident,  but  is  not  serious. 

2.  Only !  portion  of  the  need  would  be  met 
or  the  profa  em  would  not  be  resolved 
completelj 

3.  There  ire  serious  feasibility  questions. 

4.  Benefi  s  only  a  small  number  of  persons. 

5.  There  s  little  evidence  that  efforts  have 
been  made  to  minimize  costs. 

6.  Public  health  and  safety  concerns  are 
minimally  iddressed  by  the  project. 

7.  Projec  would  minimally  address  serious 
deficiencie  !  in  accessibility  for  disabled 
persons  an  1/or  provide  a  minimal  increase  in. 
the  numbe  of  public  facilities  accessible  to 
disabled  p(  rsons. 

8.  Minin  ally  supports  the  strategic  plan  of 
a  designate  i  Empowerment  Zone  or 
Enterprise  Community. 

Insignifica,  \t  (0  Points) 

1.  No  cle  ii  need  has  been  demonstrated. 

2.  Progra  n  is  not  appropriate  to  meeting 
described  i  eeds,  or  there  is  serous  doubt  that 
there  woul  1  be  much  impact  on  needs. 

3.  There  ire  major  feasibility  questions. 

4.  Benef  s  a  very  small  number  of  people. 

5.  There  s  no  evidence  that  efforts  have 
been  made  to  minimize  project  costs. 

6.  Public  health  and  safety  needs  are  not 
addressed  -y  the  project. 

7.  Projec  would  not  address  serious 
deficiencie  i  in  accessibility  for  disabled 
persons  an  i/or  would  not  provide  an 
increase  in  the  number  of  public  facilities 
accessible  o  disabled  persons. 

8.  Projec  does  not  support  the  strategic 
plan  of  a  d  isignated  Empowerment  Zone  or 
Enterprise  Community. 

(c)  Pro^  ram  Impact — Single  Purpose — 
Economic  Development  Projects.  As 
discussec  earlier  in  this  section  of  the 
NOFA,  e«  [:h  individual  Single  Purpose 
project  w  11  receive  a  separate  impact 
rating.  A[  plicants  whose  proposed 
economic  development  program  will 
include  n  ultiple  proposals  should 
determinr  the  most  appropriate  form  of 
submissic  n.  This  determination  will 
require  a  :hoice  as  to  either  the 
incorpora  :ion  of  all  proposals  into  a 
single  pre  ject  or  the  submission  of 
separate  j  rojects  for  each  proposal  (each 
trahsactic  n  will  be  considered  a 
separate  eroject).  The  single  project 
format  pr  fsents  an  "all  or  nothing" 


situation.  In  determining  the 
appropriate  submission  format, 
applicants  should  consider  the  ability  of 
a  transaction  to  rate  well  on  its  own, 
based  on  the  magnitude  of  employment 
impact,  size  of  the  financial  transaction 
and  the  other  factors  discussed  in  this 
section. 

The  submission  of  proposals  as 
separate  projects  must  be  clearly 
designated  by  the  applicant  with 
individual  Needs  Descriptions, 
Community  Development  Activities, 
Impact  Descriptions  and  Program 
Schedule  forms,  including  an 
appropriate  name  for  each  project  on 
HUD  Form  4124.1. 

Section  807(c)(3)  of  the  1992  Act 
provides  that  it  is  the  sense  of  Congress 
that  each  grantee  should  devote  one 
percent  of  its  grant  for  the  purpose  of 
providing  assistance  under  section 
105(a)(23)  of  the  HCD  Act  to  facilitate 
economic  development  through 
commercial  microenterprises.  A 
microenterprise  is  defined  as  a 
commercial  enterprise  with  five  or 
fewer  employees,  one  or  more  of  whom 
owns  the  enterprise.  This  should  be 
considered  in  developing  an  economic 
development  application. 

It  is  noted  that  in  accordance  with 
section  806  of  the  1992  Act,  the 
Department  published  on  May  31, 1994. 
a  proposed  rule  relating  to  evaluation 
and  selection  of  Economic  Development 
activities  by  grantees.  It  is  strongly 
suggested  that  you  read  the  proposed 
rule  as  it  reflects  the  Department's  latest 
proposed  policy  on  the  evaluation  of 
Economic  Development  Projects. 

In  addition  to  the  standard 
submission  requirements,  to recei\e 
maximum  points.  Small  Cities 
applicants  must  submit  information  that 
demonstrates  that  CDBG  funds  are 
needed  for  the  proposed  project  or 
activity.  HUD  will  evaluate  this  material 
as  part  of  its  Eligibility  Review  prior  to 
considering  an  application  for  funding 
in  the  FY  1995  competition.  The 
following  is  a  discussion  of  some  of  the 
factors  HUD  will  consider  in  assessing 
projects  in  these  key  areas: 

(i)  The  Appropriate  Determination. 
HUD  requires  that  economic 
developmisnt  activities  undertaken  with 
CDBG  funds  be  appropriate  to  carr\'  out 
an  economic  development  project. 
Applicants  should  attempt  to 
demonstrate  that  each  economic 
development  project  has  a  reasonable 
likelihood  of  success. 

Applicants  must  document  the 
financial  analysis  of  the  project's  need 
for  assistance,  as  well  as  public  benefit 
factors  that  were  considered  in  making 
its  determination  that  assistance  is 
appropriate.  The  applicant  is  expected 
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to  provide  clear  documentation  on  how 
the  decision  was  reached. 

The  written  documentation  of  the 
financial  analysis  of  the  project's  need 
should  use  the  following  steps: 

1.  Reasonableness  of  Proposed  Costs. 
The  applicant  must  review  each  project 
cost  element  and  determine  that  the  cost 
is  reasonable  and  consistent  with  third- 
party,  fair-market  prices  for  that  cost 
element.  The  general  principle  is  that 
the  level  of  CDBG  assistance  cannot  be 
adequately  determined  if  the  project 
costs  are  understated  or  inflated. 

2.  Commitment  of  Other  Sources  of 
Funds.  The  applicant  shall  review  all 
projected  sources  of  funds  necessary  to 
complete  the  project  and  shall  verify ' 
that  all  sources  (in  particular  private 
debt  and  equity  financing)  have  been 
firmly  committed  to  the  extent 
practicable,  and  are  available  to  be 
invested  in  the  project.  Verification 
means  ascertaining  that:  the  source  of 
funds  is  committed;  that  the  terms  and 
conditions  of  the  committed  funds  are 
known;  and  the  source  has  the  capacity 
to  deliver. 

3.  No  Substitution  of  CDBG  Funds  for 
Private  Sources  of  Funds.  The  applicant 
shall  financially  underwrite  the  project 
and  ensure  to  the  extent  possible  that 
CDBG  funds  are  not  being  substituted 
for  available  private  debt  financing  or 
equity  capital.  The  analysis  must  be 
tailored  to  the  type  of  project  being 
assisted  (i.e.  real  estate,  user  project, 
capital  equipment,  working  capital, 
etc).  Real  estate  projects  require 
different  financial  analysis  than  working 
capital  or  machinery  and  equipment 
projects.  Applicants  should  ensure  that 
both  a  significant  equity  commitment  by 
the  for-profit  business  exists,  and  that 
the  level  of  certainty  of  the  end  use  of 
the  property  or  project  is  sufficient  to 
ensure  the  achievement  of  national 
objectives  within  a  reasonable  period  of 
time. 

4.  Esttiblishment  of  CDBG  Financing 
Terms.  The  amount  of  CDBG  assistance 
provided  to  a  for-profit  business  ideally 
should  be  limited  to  the  amount,  with 
appropriate  repayment  terms,  sufficient 
to  go  forward  without  substituting 
CDBG  funds  for  available  private  debt  or 
cash  equity.  The  applicant  should 
structure  its  repayment  terms  so  that  the 
business  is  allowed  a  reasonable  rate  of 
return  on  invested  equity,  considering 
the  level  of  risk  of  the  project.  It  should 
be  remembered  that  equity  funds 
generally  should  bear  the  greatest  risk  of 
all  funds  invested  in  a  project. 

5.  Assessing  Public  Benefit.  The 
extent  of  public  benefit  expected  to  be 
derived  firom  the  economic  development 
project  must  be  assessed.  While  no 
standards  have  been  promulgated  in  a 


final  rule,  the  assessment  of  public 
benefit  should  consider  such  factors  as 
the  number  and  type  of  jobs  to  be 
created  or  retained,  in  relation  to  the 
needs  of  low-  and  moderate-income 
persons  who  are  likely  to  be  employed, 
the  extent  to  which  a  business  provides 
essential  services  to  low-  and  moderate- 
income  neighborhoods,  and  increases  to 
the  tax  base  including  property,  sales 
and  income  taxes  in  the  area.  These 
factors  are  not  all  inclusive. 

(ii)  CDBG  Assistance  Must  Minimize 
Business  and  fob  Displacement.  Each 
applicant  will  evaluate  the  potential  of 
each  economic  development  project  for 
causing  displacement  of  existing 
businesses  and  lost  jobs  in  the 
neighborhood  where  the  project  is 
proposed  to  be  located.  When  the 
grantee  concludes  that  the  potential 
exists  to  cause  displacement,  given  the 
size,  scope  or  nature  of  the  business. ' 
then  the  grantee  must,  to  the  extent 
practicable,  take  steps  to  minimize  such 
displacement.  The  project  file  must 
docimient  the  grantee's  review 
conclusions  and,  if  applicable,  the  steps 
the  grantee  will  take  to  minimize 
displacement. 

(iii)  Section  105(a)(17)  Requirements. 
Section  105  (a)(17)  of  the  HCD  Act 
requires  that  an  activity  assisted  under 
that  section  achieve  one  of  the  following 
criteria: 

(1)  Creates  or  retains  jobs  for  low-  and 
moderate-income  persons  (note  that  a 
project  which  meets  the  national 
objective  of  principally  benefitting  low- 
and  moderate-income  persons  by 
creating  or  retaining  jobs,  51  percent  of 
which  are  for  low-  and  moderate- 
income  persons,  will  be  deemed  to  have 
met  this  criterion  without  any 
additional  documentation); 

(2)  Prevents  or  eliminates  slums  or 
blight  (note  that  a  project  which  meets 
the  national  objective  of  aiding  in  the 
prevention  or  elimination  of  slums  or 
blight  on  an  area  basis  will  be  deemed 
to  have  met  this  criterion  without  any 
additional  documentation); 

(3)  Meets  an  urgent  need  (note  that  a 
project  which  meets  the  national 
objective  of  meeting  community 
development  needs  having  a  particular 
urgency  will  be  deemed  to  have  met  this 
criterion  without  any  additional 
documentation); 

(4)  Creates  or  retains  businesses 
owned  by  community  residents; 

(5)  Assists  businesses  that  provide 
goods  or  services  needed  by  and 
affordable  to  low-  and  moderate-income 
residents; 

(6)  Provides  technical  assistance  to 
promote  any  of  the  activities  under  (1) 
through  (5)  of  this  subsection. 


(iv)  National  Objectives.  As 
previously  stated  in  this  NOFA.  all 
CDBG-assisted  activities  must  address 
one  of  the  three  broad  national 
objectives.  Since  economic  development 
projects  usually  result  in  new 
employment  or  the  retention  of  existing 
jobs,  these  activities  most  likely  would 
be  categorized  as  principally  benefitting 
low-  and  moderate-income  persons  in 
this  manner.  Such  projects  will  be 
considered  to  benefit  low-  and 
moderate-income  persons  where  the 
criteria  of  24  CFR  570.208(a)(4)  are  met. 
HUD  will  consider  an  activity  to  qualify 
under  this  provision  where  the  activity 
involves  jobs  at  least  51  percent  of 
which  are  taken  by  or  made  available  to 
such  persons,  or  retained  by  such 
persons.  The  extent  to  which  the 
proposed  project  will  directly  address 
emplojTnent  opportunities  for  low-  and 
moderate-income  persons  in  the 
applicant  jurisdiction  will  be  a  primary 
factor  in  HUD's  assessment  of  the 
proposed  program. 

In  determining  whether  the  person  is 
a  low-  and  moderate-income  person  for 
these  activities,  it  is  the  person's  Camily 
income  at  the  time  the  CDBG  assistance 
is  provided  that  is  determinative.  When 
making  judgments  concerning  whether 
an  individual  qualifies  as  a  low-  and 
moderate-income  person,  both  family 
size  and  the  income  of  the  entire  family 
must  be  considered.  This  consideration 
is  necessary  because  a  low-  and 
moderate-income  person  is  defined  as  a 
member  of  a  low-  and  moderate-income 
family.  The  1992  Act  amends  the  HCD 
Act  by  stating  that  a  person  may  be 
presumed  to  be  a  low-  and  moderate- 
income  person  if  the  employee  resides 
in  a  census  tract  where  not  less  than  70 
percent  of  the  residents  are  low-  and 
moderate-income  persons.  HUD  will 
also  accept  a  written  certification  by  a 
person  of  his  or  her  family  income  and 
size  to  establish  low-  and  moderate- 
income  status.  The  certification  may 
simply  state  that  the  person's  famify 
income  is  helovf  that  required  to  be  low- 
and  moderate-income  in  that  area.  The 
form  for  such  certification  must  include 
a  statement  that  the  information  is 
subject  to  verification.  The  application 
must  contain  adequate  documentation 
to  explain  fully,  and  to  support,  the 
process  that  will  be  used  to  ensure  that 
project(s)  comply  with  the  low-  and 
moderate-income  employment 
requirements.  The  documentation  must 
be  sufficient  to  show  that  the  process 
has  been  developed  and  that  program 
participants  have  agreed  to  adhere  to 
that  process. 

(v)  Application  Requirements.  To  the 
extent  fieasible.  the  material  listed  below 
should  be  submitted  for  economic 
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development  projects.  The  material 
should  be  submitted  for  each  proposed 
activity  (e.g.,  each  loan  will  be 
considered  a  separate  activity),  whether 
the  proposed  activity  is  presented  as  a 
separate  project  or  as  part  of  a  project 
involving  multiple  activities.  Since 
economic  development  projects  are 
rated  against  each  other,  the  more 
completely  these  submission 
requirements  are  met,  the  greater  the 
potential  exists  for  enhancing  the 
impact  score  of  the  project. 

1.  A  letter  from  each  appropriate 
developmental  entity  which  includes  at 
least  the  following  information: 

a.  A  detailed  physical  description  of 
the  project  with  a  schedule  of  events 
and  maps  or  drawings  as  appropriate. 

b;  The  estimated  costs  for  the  project, 
including  any  working  capital 
requirements. 

c.  A  discussion  of  all  financing 
sources,  including  the  need  for  CDBG» 
the  terms  of  the  CDBG  assistance,  and 
the  proposed  lien  structure.  The 
amount,  source  and  nature  of  any  equity 
investment(s)  must  also  be  provided  as 
well  as  a  commitment  to  invest  the 
equity. 

d.  A  discussion  of  employment 
impact  which  includes  a  schedule  of 
newly  created  positions.  The  schedule 
should  identify  the  number,  salary  and 
skill  level  of  each  permanent  position  to 
be  created.  If  jobs  are  made  available  to 
low-  and  moderate-iRcome  persons,  the 
applicant  must  also  demonstrate  and 
document  how  persons  from  low-  and 
moderate-income  households  will  be 
accorded  first  consideration  for 
employment  opportunities. 

e.  A  discussion  of  all  appropriate 
feasibility  issues  including,  but  not 
limited  to:  site  control,  zoning,  public 
approvals  and  permits,  impact  fees, 
corporate  authorizations,  infrastructure, 
environment  and  relocation. 

f.  An  analysis  and  summary  of  market 
and  other  data  which  supports  the 
anticipated  success  of  the  project. 

2.  A  development  budget  showing  all 
costs  for  the  project,  including 
professional  fees  and  working  capital. 

3.  Documentation  to  support  project 
costs.  Documentation  generally  should 
be  from  a  third  party  source  and  be 
consistent  with  the  following 
guidelines: 

a.  Acquisition  costs  should  be 
supported  by  an  appraisal. 

b.  Construction/renovation  costs 
should  be  certified  by  an  architect, 
engineer  or  contractor.  Use  of  Federal 
Prevailing  Wage  Rates  should  be  cited 
where  applicable. 

c.  Machinery  and  equipment  costs 
should  be  supported  by  vendor  quotes. 
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d.  Soft  :osts  (e.g.,  legal,  accounting, 
title  insui  ance)  need  be  substantiated 
only  wbe  -e  such  costs  are  anticipated  to 
be  abnon  lally  high. 

4.  Lette  rs  from  all  financing  sources 
discussin  ;  (at  a  minimiun)  the  amount 
and  termi  of  the  proposed  financing, 
and  the  c  irrent  status  of  the  application 
for  fundii  ig. 

5.  Histt  rical  financial  data  of  the 
developn  ent  entity,  preferably  for  the 
last  three  years.  This  information  may 
be  submi  ted  under  separate  cover  with 
confideni  iality  requested.  It  is 
recognize  d  that  historical  financial  data 
may  be  u:  lavailable  or  inappropriate  for 
some  pro  ects  (e.g.,  start-up  companies 
and  real « state  transactions). 

6.  A  tw  3-to-five  year  cash  flow  pro 
forma  wii  h  accompanying  notes  citing 
basic  assi  mptions. 

7.  The  ipplicant's  asses.sment  of  the 
project's  lonsistency  with  the  CDBG 
program  (  ligibility  appropriate 
standard"  and  with  the  national 
objectivei  requirements. 

(vi)  ne\  iew  Criteria.  In  evaluating  and 
rating  eci  nomic  development  projects, 
HUD  wil  analyze  the  following  factors: 

1.  Emp  oyment:  The  extent  to  which 
the  propc  sed  project  will  directly 
address  e  nplojmient  opportunities  for 
low-  and  noderate-income  persons  in 
the  appli  ant's  jurisdiction  will  be  a 
primary  I  ictor  in  HUD's  assessment  of 
program   mpact.  Applicants  are 
remindec  that  for  an  activity  to  be 
consisten  with  the  statutory  objective  of 
low-  and  noderate-income  benefit,  as  a 
result  of  I  le  creation  or  retention  of 
jobs,  at  le  ist  51  percent  of  created  or 
retained  (  mployment  opportunities 
must  be  I  eld  by,  or  made  available  to, 
persons  f  om  low-  and  moderate-income 
families.  Applicants  must  fully 
documen  and  describe  emplojTnent 
benefits,  n  addition,  applicants  should 
address  t  le  following  issues: 

a.  All  e  nployment  data  must  be 
expressec  in  terms  of  full-time 
equivaler  ts  (FTEs).  Only  permanent 
jobs  may  )e  counted,  and  applicants 
must  take  into  account  such  factors  as 
seasonal   nd  part-time  employment.  A 
seasonal  ob  may  be  considered 
permanei  t  if  the  season  is  long  enough 
to  be  con  idered  the  person's  principal 
Joccupatic  n;  permanent  part-time  jobs 
must  be  c  anverted  to  the  full-time 
equivaler  t. 

b.  The  i  mount  of  CDBG  assistance 
required  i  o  produce  each  full-time 
equivaler  t  job  will  affect  the  impact 
assessmei  it  by  HUD.  Lower  CDBG  costs 
per  job  ar  >  preferable  to  higher  CDBG 
costs  per  ob.  Such  assessments  of 
impact  w  11  be  done  on  a  comparative 
basis  amc  ng  all  projects  submitted. 


rather  than  by  comparison  to  a  given 
standard. 

c.  The  use  of  CDBG  funds  to  assist  a 
business  with  transferring  to  a  different 
community  will  generally  be  considered 
as  having  no  employment  impact. 
Exceptions  to  this  rule  may  include  an 
expansion  to  the  business  as  ^  result  of, 
or  concurrent  with,  the  transfer;  or  if  the 
business  can  demonstrate  that  it  is 
infeasible  to  continue  operations  at  the 
current  site.  If  the  applicant  proposes  to 
assist  in  a  transfer  of  operations  based 
on  an  exception  to  the  general  rule, 
HUD  should  be  contacted  early  in  the 
planning  process  to  discuss  the  viability 
of  such  a  proposal.  Failure  to  do  so 
could  result  in  the  application  receiving 
0  impact  points. 

d.  Applicants  are  encouraged  to  use 
CDBG  funds  for  projects  that  provide' as 
many  jobs  as  possible  for  individuals 
that  are  currently  receiving  public 
assistance.  Providing  employment  to 
recipients  of  public  assistance  will  help 
break  the  cycle  of  dependency  and 
empower  low  income  citizens  to  take 
control  of  their  lives. 

2.  Feasibility.  A  high-impact  rating 
will  not  be  given  to  projects  that  are 
likely  to  encounter  feasibility  issues 
which  would  hinder  the  timely 
completion  of  the  project.  Such  issues 
include,  but  are  not  limited  to:  site 
control,  zoning,  public  approvals  and 
permits,  infrastructure,  environment, 
and  relocation.  Applicants  should 
address  these  and  any  other  applicable 
issues  and  provide  documentation 
where  appropriate. 

Applicants  also  must  demonstrate  the 
reasonable  likelihood  of  the  project's 
success,  from  both  a  financial  and 
employment  standpoint.  An  analysis  or 
market  data,  which  indicates  an 
inordinate  risk  in  the  undertaking  of  the 
project,  will  affect  the  overall  rating  of 
program  impact. 

3.  Leverage.  Leverage  is  defined  as  the 
amourrt  of  private  debt  and  equity  to  be 
invested  as  a  direct  result  of  the  CDBG- 
funded  activity.  Projects  which  fully 
conform  with  those  requirements  by 
providing  the  maximum  feasible  level  of 
private  investment  will  be  considered  as 
having  appropriate  leverage.  The  extent 
of  firm  commitments  for  private 
financing  will  be  reviewed  as  well  as 
the  amount  of  equity  investment.  The 
project  will  be  reviewed  to  determine 
whether  CDBG  funds  are  replacing 
private  sources  of  funds.  In  order  to 
receive  maximum  impact  CDBG  funds 
may  not  replace  private  financing, 
CDBG  assistance  must  be  limited  to  the 
amount  necessary  to  fund^e  project 
without  replacing  CDBG  funds  for 
private  funds,  and  equity  funds  should 
bear  the  greatest  risk  in  the  project. 


4.  Taxes.  While  not  a  primary  factor 
in  the  evaluation  of  impact,  projects 
which  will  augment  the  applicant's  tax 
base  may  have  a  positive  effect  on  the 
rating  of  program  impact.  It  is 
recognized,  however,  that  good  projects 
do  not  always  resvdt  in  increased  tax 
revenues  due  to  their  nature. 

5.  Repayment.  Where  CDBG 
repayments  are  to  be  made  in  some 
manner  to  the  applicant,  the  proposed 
use  of  those  repayments  for  economic 
development  purposes  will  be 
considered. 

6.  Cost  Reasonableness.  In  order  to 
receive  a  rating  greater  than  the 
minimal,  the  costs  must  be  reasonable, 
i.e.  not  inflated. 

7.  Base  Closures.  The  Department 
recognizes  that  communities  facing  the 
loss  of  a  mihtary  base  may  need  a  well- 
planned  economic  development  project 
to  help  alleviate  the  effect  of  the  base 
closure.  Well  planned  projects  that  will 
help  successfully  alleviate  the  economic 
impact  of  base  closures  will  tend  to 
have  a  high  impact  and  rate  well  in  the 
competition. 

8.  Empowerment  Zones/Enterprise 
Communities.  The  Department  is 
supportive  of  using  funds  from  this 
NOFA  to  support  projects  in  designated 
Empowerment  Zones  and  Enterprise 
Communities.  A  project  that 
significantly  supports  the  strategic  plan 
of  a  designated  Empowerment  Zone  or 
Enterprise  Community  will  receive  a 

*  maximum  impact  score  provided  that 
the  other  factors  for  maximum  impact 
are  met. 

(vii)  Scoring.  Individual  projects  often 
vary  in  the  extent  to  which  they  meet 
the  criteria  outlined  above.  It  is, 
therefore,  difficult  to  precisely  define 
those  combinations  of  characteristics 
which  constitute,  for  example, 
"maximum"  versus  "substantial" 
impact.  Not  all  appUcations  receiving  a 
"maximum"  rating  will  match  all  the 
criteria,  point  by  point,  in  the  same 
manner.  The  following  standards  will  be 
applied: 

Maximum    (400  Points) 

1.  The  analysis  of  market  and  other  risk 
data  provides  reasonable  assurance  that  the 
project  will  be  successful. 

2.  The  project  will  have  a  direct  and 
positive  impact  on  employment 
opportunities  for  persons  from  low-  and 
moderate-income  households,  and  the  extent 
of  that  impact  compares  favorably  with  that 
of  other  applicants. 

3.  All  appropriate  feasibility  issues  have 
been  addressed  (including  the  submission  of 
firm  private  financing  commitments)  and 
there  is  reasonable  assurance  that  the  project 
will  be  completed  in  a  timely  manner. 

4.  The  Public  Benefits  (e.g.,  loan 
repayments,  increases  to  the  tax  base 
including  property,  sales  and  income  taxes  to 
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the  area,  other  development  likely  to  be 
stimulated  by  the  activity)  to  be  derived  &om 
the  project  are  considerable  relative  to  other 
proposals. 

5.  The  infusion  of  CDBG  funds  will 
leverage  a  substantial  investment  of  private 
and  other  dollars.  ' 

6.  The  project  costs  are  reasonable  (i.e.  not 
inflated). 

7.  CDBG  funds  will  not  replace  private 
financing.  CDBG  assistance  will  be  limited  to 
the  amount  necessary  to  fund  the  project 
without  replacing  CDBG  funds  for  private 
funds,  and  equity  funds  will  bear  the  greatest 
risk  in  the  project. 

8.  Project  significantly  supports  the 
strategic  plan  of  a  designated  Empowerment 
Zone  or  Enterprise  Community. 

Substantial    (300  Points) 

The  criteria  for  Maximum  (400  Points)  is 
met,  with  either  of  the  following  exceptions: 

1.  While  the  project  will  have  a  direct  and 
positive  impact  on  employment 
opportunities  for  persons  from  low-  and 
moderate-income  households,  the  extent  of 
that  impact  is  less  than  that  demonstrated  by 
apiplicants  receiving  the  maximum  rating. 

2.  While  there  are  no  major  feasibility 
problems,  there  are  feasibility  issues  which 
have  not  been  fiiUy  addressed  and/or  may 
have  a  negative  effect  on  timely 
implementation  of  the  project.  However, 
overall  success  of  the  project  appeare 
achievable. 

In  addition: 

3.  The  Public  Benefits  derived  from  this 
project  will  be  greater  than  that  received  by 
the  majority  of  applicants. 

4.  CDBG  funds  will  leverage  more  private 
and/or  other  public  dollars  than  the  majority 
of  projects  in  the  competition. 

5.  The  project  costs  are  reasonable  (i.e.  not 
inflated). 

6.  CDBG  funds  will  not  replace  private 
financing,  CDBG  assistance  will  be  hmited  to 
the  amount  necessary  to  fund  the  project 
without  replacing  CDBG  funds  for  private 
funds,  and  equity  fiinds  will  bear  as  great  a 
risk  as  other  project  funds. 

7.  Project  significantly  supports  the 
strategic  plan  of  a  designated  Empowerment 
Zone  or  Enterprise  Community. 

Moderate    (200  Points) 

The  project  presents  at  least  one  of  the 
following  deficiencies  which  would  affect 
the  appropriateness  of  CDBG  funding: 

1.  An  analysis  of  the  project  indicates  that 
the  likelihood  of  the  availability  of  other 
required  financing  is  questionable. 

2.  There  is  a  major  feasibility  issue  which 
is  likely  to  affect  completion  of  the  project. 

3.  The  analysis  of  market  and  other  risk 
data  indicates  a  likelihood  that  the  project 
will  not  create  a  significant  employment 
impact. 

4.  The  number  of  employment  positions  to 
be  created  is  significantly  low  and/or  the 
CDBG  cost  per  employment  position  is 
significantly  high  in  relation  to  other 
applications. 

In  addition: 

5.  There  will  be  some  Public  Benefits 
resulting  from  this  project. 


6.  CDBG  dollars  will  leverage  a  moderate 
amount  of  private  and/or  other  public  funds 
relative  to  other  projects. 

7.  The  project  costs  are  reasonable  (i.e.  not 
inflated). 

8.  Project  moderately  supports  the  strategic 
plan  of  a  designated  Empowerment  Zone  or 
Enterprise  Community. 

Minimal  (100  Points) 

The  project  presents  at  least  one  of  the 
following  serious  deficiencies  which  would 
affect  the  appropriateness  of  CDBG  hinding: 

1.  An  analysis  of  the  project  indicates  that 
other  required  financing  is  unlikely  to  be 

'  available. 

2.  There  will  be  few.  if  any.  Public  BenefiU 
resulting  from  this  project. 

3.  CDBG  dollars  will  leverage  little  private 
and/or  other  public  investment  in  the  project 

4.  Project  minimally  supports  the  strategic 
plan  of  a  designated  Empowerment  Zone  or 
Enterprise  Community. 

Insignificant    (0  Points) 

The  activity  presents  at  least  one  of  the 
following  serious  deficiencies  which 
indicates  the  inappropriateness  of  CDBG 
binding: 

1.  It  is  clear  that  the  activity  cannot  be 
accomplished  based  on  any  combination  of 
the  following  factors: 

(1)  Major  feasibility  issues. 

(2)  Inordinate  risk. 

(3)  Unavailability  of  required  financing. 

2.  The  activity  will  not  have  a  direct 
impact  on  employment  opportunities  for 
persons  from  low-  and  moderate-income 
households. 

3.  The  completion  of  the  project  will  result 
in  no  Public  Benefits  or  will  be  detrimental 
to  the  community. 

4.  No  other  investment  will  be  triggered  bv 
the  use  of  CDBG  fiinds  for  this  activity. 

5.  Project  does  not  support  the  strategic 
plan  of  a  designated  Empowerment  Zone  or 
Enterprise  Community. 

(2)  Program  Impact— Comprehensive 
Program  Grants.  Comprehensive 
programs  must  address  a  substantial 
portion  of  the  identifiable  community 
development  needs  of  a  defined  area(s). 
The  extent  to  which  activities  are 
coordinated  will  be  a  major 
consideration  in  the  evaluation  of 
program  impact,  hi  defining  an 
appropriate  area  for  comprehensive 
treatment,  applicants  should  consider 
the  severity  of  condition  within  the  area 
and  the  resources  to  be  provided.  The 
impact  is  greatest  where  community 
development  needs  will  be  substantially 
addressed  over  a  reasonable  period  of 
time.  Exceptions  to  the  requirement  that 
activities  be  concentrated  within  a 
defined  area  or  areas  may  be  made  if  the 
applicant  can  demonstrate  that  the 
proposed  program  represents  a 
reasonable  means  of  addressing  the 
identified  needs. 

HUD  will  assess  the  impact  of  the 
program  for  each  of  the  four  program 
design  criteria  selected,  based  on  the 
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factors  described  beiow.  Applicants 
must  describe  fully  the  extent  to  which 
the  program  will  address  each  criterion 
selected.  HUD  will  compare  all 
programs  which  address  a  particular 
criterion.  The  best  proposal  for  that 
criterion  will  be  the  standard  by  which 
all  others  will  be  judged,  although  that 
proposal  will  not  necessarily  be 
awarded  a  significant  impact. 

Assignment  of  Program  Impact  points 
for  a  Comprehensive  Grant  application 
is  a  two-step  process.  First,  the  potential 
of  the  proposed  program  of  activities  to 
achieve  the  results  intended  by  each 
selected  criterion  when  considered  in 
relation  to  other  communities  <;electing 
the  same  criterion  is  assessed.  A 
numerical  value  is  a.ssigned,  based  on 
the  following: 

The  results  would  have  in.sjgnifiiuint 
impact-^  Points 

The  results  would  have  minimal 
impact— 2  Points 

The  resuhs  would  have  a  moderate 
impact — 4  Points 

The  results  would  have  a  maximum 
impact — 8  points 

After  each  of  the  four  criteria  selected 
by  an  applicant  is  rated  and  a  value 
assigned,  the  values  are  summed.  A 
minimum  of  12  points  will  be  required 
at  this  stage  in  order  for  the  application 
to  be  eligible  for  further  consideration. 
A  score  of  less  than  12  points  indicates 
that  the  proposed  activities  would  have 
insufTicient  impact  to  warrant  funding. 

Following  this  process,  the  a(;tual 
points  for  impact  are  determined  by 
dividing  each  applicant's  Program 
Impact  Score  by  the  highest  Program 
Impact  Score  achieved  by  any  applicant 
and  multiplying  the  result  by  400, 

Listed  below  are  the  ten  design 
criteria  and  the  standards  which  HUD 
has  developed  to  evaluate  each 
criterion.  Tlie  applicant  must  select  and 
address  four  of  the  criteria.  In  addition 
to  these  standards,  the  Submission 
Requirements  and  Review  Criteria  for 
Economic  Development  Projects  under 
the  Single  Purpose  Program  apply  in 
determining  the  eligibility  and  rating  for 
economic  development  proposals  that    - 
are  a  part  of  a  Comprehensive  Program. 
It  is  particularly  important  that 
applicants  fully  address  the  economic 
development  criteria  should  Criteria  r» 
and  6  be  selected. 

(a)  Criterion  1 — Supports 
Comprehensive  Neighborhood 
Conservation,  Stabilization, 
Hevitalization,  New  Honing 
Construction  or  Promotes 
Homeownership.  The  applicant  must 
descTibe  the  degree  towhic-h  the 
identiHed  needs  of  a  dc5ned  area  or 
areas  will  be  addressed  in  a  coordinated 


manner,  ^n  defining  an  area  or  areas, 
applicants  should  examine  carefully  the 
extent  oflneeds  and  the  resources 
available  to  address  those  needs.  Where 
an  area  nas  not  been  defined,  the 
applicant  should  describe  fully  the 
appropriateness  of  implementing 
activities  on  a  community-wide  basis. 

In  evaluating  the  impact  of  the 
proposed  program,  HUD  will  examine 
the  folloiMing  factors: 

— Nature  and  severity  of 
neighboi  lood  needs. 

— Exte  It  to  which  needs  will  be 
nddresse  i. 

— Amount  of  funds  required  to 
implemeit  neighborhood  activities. 

— Exte  it  to  which  activities  are 
coordina  :ed  to  address  housing,  public 
facility  a  id  economic  development 
needs.  Pi  ogram  impact  will  be  the 
greatest  1  k-here  a  substantial  portion  of 
the  need  ;  within  a  defmed  area  will  be 
met. 

— Exte  It  to  which  the  projet:t 
promote  fair  housing  choice  in 
homeow  jership  among  protected 
classes. 

— Exte  It  to  which  the  project 
supports  the  strategic  plan  of  a 
designat<  d  Empowerment  Zone  or 
Rnferpri!  e  Community. 

The  sti  ongest  consideration  for 
housing  ehabilitation  programs  is  given 
to  those )  ipplicants  which  have  designed 
their  hoi  sing  programs  by  taking  into 
account  (oth  structural  conditions  and 
oppropri  ite  finam.ing  mechanisms.  The 
propose*  program  should  be  structured 
in  a  way  to  be  marketable,  given  inconte 
and  strui  tural  characteristics  of  the 
neighboniood  area.  The  physical  needs 
of  rasideptial  or  mixed  use  properties 
must  be  veil  staled  and  documented  in 
terms  of  lubstandardness.  Applicants 
will  be  e  cpected  to  maximize  the 
leveragir  g  of  private  hmds,  encourage 
the  partii  lipation  of  lotal  financial 
institutic  ns,  and  develop  realistic 
program  guidelines.  Private  funds 
available  from  financial  lending  sources 
should  b }  established.  If  leveraging  is 
infeasibl  s,  the  applicant  must  fully 
documei  t  that  fact.  The  most  effective 
housing  )rograms  will  be  those  which 
will  add]  ess  a  substantial  portion  of  the 
identifie  I  needs,  while  maximizing  the 
impact  o  Federal  funds. 

For  th(  se  programs  that  will  support 
the  con.sl  ruction  of  new  residential 
units,  pr  iject  feasibility  will  be  critical. 
While  th  !  extent  of  need  and  number  of 
units  to   e  created  will  be  a  primary 
consider  ition  in  evaluating  the  impact, 
issues  of  site  control,  marketability  and 
as.suran(: ;  of  private  financing  must  be 
addresse  i.  and  must  be  documemed. 

Home)  wnership  activities  will  he 
reviewec  in  terms  of:  how  effectively 


the  program  would  meet 
homeownership  needs  identifled  in  the 
community;  and  the  extent  to  which 
they  would  make  effective  use  of 

available  funds. 

Public  service  activities  also  may  be 
considered  in  conjunction  with  other 
activities  under  this  criterion.  Again, 
any  such  activities  would  need  to  meet 
demonstrated  needs  within  the 
community. 

The  impact  of  public  improvement 
activities  will  be  assessed  primarily  on 
the  documented  severity  of  the  need 
and  the  extent  to  which  the  proposed 
program  will  address  that  need.  Those 
needs  which  directly  affect  the  public 
safety  and  welfare  will  be  considered 
the  most  severe. 

Economic  development  activities  also 
will  be  evaluated  by  the  extent  to  whnh 
they  will  alleviate  the  identified 
problems.  However,  the  assessed  impact 
for  these  activities  is  often  diminished 
due  to  feasibility  concerns. 

In  addition  to  quantifying  the  extent 
of  the  anticipated  improvements, 
applicants  must  demonstrate  that  the 
proposed  activities  can  be  carried  out — 
that  is,  documentation  with  respect  to 
private  participation  in  such  activities 
must  be  thorough.  Letters  of  only 
general  interest,  by  either  property 
owTiers  or  other  private  sector 
participants,  do  not  necessarily  ensure 
their  participation  in  the  program.  .Sonic 
degree  of  assurance  of  participation 
sliould  be  presented. 

Review  Criteria  and  Submission 
requirements  for  Housing  described 
under  the  Single  Purp>ose  Program  apply 
in  evaluating  and  rating  housing 
proposals  that  are  a  part  of  a 
Comprehensive  Program. 

(b)  Criterion  2— Provides  Homing 
Choice  Within  the  Community  Either 
Outside  Areas  with  Concentrations  of 
Minorities  and  Low-  and  Moderate- 
Income  Persons  or  in  a  Neighborhood 
Which  is  Experiencing  Bevitalizotion 
and  Substantial  Displacement  as  a 
Result  of  Private  Reinvestment,  by 
Enabling  Low-  and  Moderate-Income 
Persons  to  Remain  in  Their 
NeigJiborhood.  If  a  proposed  progrant 
provides  housing  choice  within  the 
community  outside  areas  with 
concentrations  of  minorities  and  low- 
and  moderate-income  p)ersons,  the 
application  must  document  that  there 
are  existing  areas  which  do.  in  fact, 
contain  concentrations  of  low-  and 
modorate-income  families  and 
minorities.  The  proposed  program,  if 
implemented,  must  result  in  addition.'il 
housing  assistance  being  provided  in 
areas  of  non-concentration. 
Communities  with  no  minorities  or 
minority  concentrations  may  retieivy 
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impact  points  where  opportimities  are 
provided  outside  areas  of  low-  and 
moderate-income  concentration.  The 
degree  of  impact  will  be  based  upon  the 
severity  of  needs,  the  number  of  units  to 
be  provided,  and  the  nature  and  cost  of 
the  activities. 

In  a  neighborhood  which  is 
experiencing  tevitalization  and 
substantial  displacement  as  a  result  of 
private  reinvestment,  the  applicant  must 
provide  a  detailed  description  of  the 
revitalization  efforts  within  the 
neighborhood,  the  amount  of 
displacement  of  low-  and  moderate- 
income  persons,  and  the  manner  in 
which  the  implementation  of  the 
proposed  program  will  enable 
displacees  to  remain  in  the 
neighborhood.  The  degree  of  needs, 
nature  and  cost  of  activities,  and 
percentage  of  needs  to  be  addressed  will 
be  evaluated  to  determine  program 
impact. 

(c)  Criterion  3— Supports  the 
Expansion  of  Housing  for  Low-  and 
Moderate-Income  Persons  by  Providing 
Additional  Housing  Units  Not 
Previously  Available.  The  proposed 
program  clearly  must  support,  or  result 
in,  additional  units  for  low-  and 
moderate-income  persons.  The  units 
may  result  from  the  rehabilitation  of 
currently  vacant  structures,  conversion 
of  non-residential  structures  to 
residential  use,  or  new  construction 
projects  for  which  the  proposed 
program  will  provide  non-construction 
or  construction  assistance.  Where  the 
proposed  project  involves  the  use  of 
Federally  assisted  housing,  the 
applicant  must  identify  and  document 
the  current  commitment  status  of  the 
Federal  assistance.  Lack  of  a  firm 
financial  commitment  for  assistance 
may  adversely  affect  program  impact. 
Applicants  should  address  the  areas  of 
site  control  and  marketabilitv.  in 
addition  to  addressing  feasibility  from 
the  standpoint  of  project  financing. 
Consideration  will  not  be  given  to 
proposed  programs  which  will 
rehabilitate  occupied  units  or  displace 
current  occupants.  The  impact  of  the 
proposed  programs  will  be  based  upon 
the  degree  of  needs,  the  number  of  units 
to  be  created,  and  the  nature  and  cost  of 
the  proposed  activities. 

(d)  Criterion  4— Addresses  a  Serious 
Deficiency  in  a  Community's  Public 
Facilities.  Consideration  will  be  given  to 
the  extent  of  deficiencies,  and  their 
relative  seriousness,  of  the  identified 
need.  The  following  factors  will  be 
considered: 

—Documentation  of  the  seriousness  of 
deficiencies.  Appropriate 
documentation  should  be  provided  to 


substantiate  the  degree  of  seriousness. 
Those  deficiencies  which  directly  affect 
the  public  safety  and  welfare  will  be 
considered  most  severe. 

—The  nature  and  cost  of  the  proposed 
activities  in  relation  to  the  percentage  of 
need  to  be  addressed. 

—The  extent  to  which  the  proposed 
program  will  address  a  variety  of 
deficiencies  in  public  facilities  within  a 
defined  area. 

— Coordination  with  other  activities 
within  the  defined  area. 

—The  degree  to  which  the  application 
addresses  such  feasibility  issues, 
including  but  not  limited  to.  the  validity 
of  cost  estimates  by  qualified  sources, 
the  availability  of  other  funds,  site 
control,  and  environmental  constraints. 
-The  number  of  persons  to  benefit. 
—The  extent  to  which  the  project 
addresses  serious  deficiencies  in 
accessibility  requirements  and/or 
expands  the  number  of  accessible  public 
faciUties. 

— Extent  to  which  the  project 
supports  the  strategic  plan  of  a 
designated  Empowerment  Zone  or 
Enterprise  Community. 

(e)  Criterion  5~Expands  or  Retains 
Employment  Opportunities. 
Consideration  will  be  given  to  proposed 
programs  that  will  result  in  the  creation 
of  new  jobs  or  retention  of  existing 
employment  opportunities.  The 
following  factors  will  be  considered: 

— The  number  of  jobs  to  be  created  or 
retained  in  relation  to  the  identified 
needs.  Documentation  should  be 
provided  to  substantiate  the  number  and 
type  (permanent  or  seasonal,  full  or 
part-time)  of  job  claimed.  Letters  from 
local  development  agencies  or  expected 
participants  which  express  more  than 
general  interest  would  be  appropriate. 
With  respect  to  job  retention,  evidence 
should  be  provided  to  demonstrate  that 
without  the  proposed  program,  existing 
jobs  WQuld  be  lost.  The  applicant  also 
must  address  the  potential  impact  of  job 
loss  on  the  community. 

—The  extent  to  which  CDBG  funds 
are  used  to  leverage  private 
commitments.  If  leveraging  is  proposed, 
applicants  should  analyze  the  actual 
amount  of  additional  funds  required  to 
make  the  project  financially  feasible.  In 
designing  »  program  to  assist  existing 
business  expansion  or  retention,  or  to 
encourage  new  business  development, 
applicants  must  address  whether  CDBG 
funds  will  be  used  for  infrastructure, 
land  assemblage  or  other  financial 
incentives.  These  factors  may  be 
important  considerations  for  a  firm 
deciding  where  to  locate  and  whether  to 
expand  or  reduce  the  scope  of  its 
operation.  CDBG  funds  mav  be  more 


effecUvely  used  as  a  loan  rather  than  a 
grant.  In  this  regard,  the  CDBG  funds 
would  generate  additional  program 
resources  through  loan  repayments  to 
the  community,  h  is  considered 
especially  advantageous  if  a  revolving 
loan  fund  is  established  and  repayments 
continue  to  be  used  to  expand  or  retain 
employment  opportunities. 

—The  relationship  of  the  activity  to 
other  projects  being  implemented 
within  the  defined  area. 
—The  number  of  persons  to  benefit. 
—Particular  attention  will  be  given  to 
the  extent  to  which  the  Review  Criteria 
and  Submission  Requirements  for 
Economic  Development  Projects  are 
addressed  (see  Single  Purpose  Program 
Criteria). 

— Extent  to  which  the  project 
supports  the  strategic  plan  of  a 
designated  Empowerment  Zone  or 
Enterprise  Community. 

—Extent  to  which  the  project  results 
in  the  employment  of  persons  on  public 
assistance. 

(0  Criterion  &— Attracts  or  Retains 
Businesses  which  Provide  Essential 
Services.  Consideration  will  be  given  to 
proposed  programs  which  will  address 
the  attraction  or  retention  of  businesses 
commonly  associated  with 
neighborhood  needs  (comer  grocery 
stores,  dry  cleaners,  pharmacies,  etc.). 
The  applicant  must  describe  clearly  the 
nature  and  anticipated  impact  of 
activities.  Documentation  in  the  form  of 
letters  from  existing  or  new  potential 
businesses  offering  a  commitment  to  the 
program  should  be  included.  (Letters  of 
only  general  interest  by  property  owners 
do  not  necessarily  ensure  their 
participation  in  the  program,  or  their 
willingness  to  secure  debt  if  private 
lending  iff  proposed).  The  following 
factors  will  be  considered: 

—The  impact  of  the  propo.sed 
program  in  relation  to  the  identifiable 
neighborhood  needs.  The  extent  of  area 
stability  must  be  documented.  In 
describing  the  needs  of  a  business 
district  or  neighborhood  commercial 
area,  such  factors  as  overall  .structural 
conditions,  business  turnovers,  and 
vacancy  rates  over  a  period  of  time 
should  be  clearly  presented.  The 
formulation  of  a  commercial 
revitalization  program  must  be  based  on 
a  thorough  assessment  of  local  needs 
and  a  realistic  program  design.  An 
important  consideration  is  whether  the 
proposed  program  is  designed  to  be 
marketable  given  income  characteristics, 
Iot:al  business  condition,  etc.  The 
condition  of  supporting  public  facilities 
and  improvements  and  their  influence 
on  the  business  environment  must  be 
established.  If  public  improvements  are 
proposed  in  connection  with  economic 
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expansion  or  retention,  applicants  must 
address  the  extent  to  which  the  lack  of 
these  improvements  impact  on  business. 

— Attraction/retention  must  be  fully 
dof;umented  by  the  applicant.  With 
respe<:l  to  business  retention,  evidence 
should  be  provided  to  demonstrate 
clearly  and  objectively  that  without  the 
proposed  CDBG  Program,  existing  retail/ 
commercial  businesses  would  curtail 
their  operations.  The  applicant  al.so 
must  doi.ument  and  address  the 
potential  impact  of  the  business  loss  on 
Ibe  community  and/or  target  area.  HUD 
would  accept  as  examples  of  dear  and 
objective  evidence  a  notice  issued  by 
the  bu.si»ess  to  affected  employees,  a 
public  announcement  by  the  business, 
or  flnancial  records  provided  by  the 
business  that  clearly  indicate  the  need 
for  closing  or  moving  all  or  portions  of 
the  business  out  of  the  area. 

— ^The  amount  of  private  funds  to  Ije 
leveraged.  If  leveraging  is  proposed, 
applicants  should  analyze  the  actual 
amount  of  private  or  public  funds 
needed  to  make  the  project  financially 
feasible.  In  this  regard,  the 
establishment  of  a  revolving  loan  fund, 
in  which  repayments  would  continue  to 
be  used  to  attract  or  retain  busines.ses 
providing  essential  services,  would  be 
considered  a  positive  factor. 

— The  relationship  of  the  activity  to  a 
comprehensive  approach  to  meeting  the 
overall  needs  of  the  neighborhood  area. 

— The  impact  of  the  proposed 
program  in  utilizing  minority,  women- 
owned,  and  project  area  busines.ses. 

— Extent  to  which  the  project 
supports  the  strategic  plan  of  a 
designated  Empowerment  Zone  or 
Enterprise  Community. 

—Extent  to  which  the  project  results 
"  in  the  employment  of  persons  on  public 
assistance. 

(g)  Criterion  7—Removm  Shims  or 
Blighting  Conditions.  Consideration  will 
be  given  to  proposed  programs  which 
will  have  a  direct  impact  on  the  removal 
of  slums  or  blighting  conditions. 
Appropriate  areas  may  include,  but  are 
not  limited  to,  deteriorated  residential 
or  commercial  structures,  inappropriate 
land  uses,  or  blighting  conditions,  such 
as  repeated  flooding  and  drainage 
problems  or  serious  deficiencies  in 
public  facilities.  Applicants  should  be 
aware  that  slum  and  blight  activities  can 
be  carried  out  under  the  national 
objective  of  benefit  to  low-  and 
modt.rale-income  persons.  If  an 
applicant  elects  to  qualify  the  a«.;tivity 
on  this  basis,  the  degree  of  low-  and 
moderate-income  benefit  must  b»; 
demonstrated  by  the  applicant. 

Where  residential  or  commercial 
rehabilitation  activities  are  proposed  as 
preventing  or  eliminating  blighting 


conditio!  s,  the  application  must  clearly 
documen  I  the  number,  type,  and 
conditioq  of  deteriorating  or 
deteriorajed  buildings  in  the  designated 
target  area.  Detailed  conditions  of  the 
physical  :ondition  of  buildings  or 
structure ;  would  be  appropriate  to 
establish  the  extent  of  substandard  and 
blighting  conditions.  For  rehabilitation 
of  reside!  tial  structures  to  be  designed 
as  elimin  iting  Wight  and  addressing  an 
area's  del  srioration,  the  buildings  must 
l)e  consic  sred  substandard  under  local 
definitioi . 

When  J  n  area  is  determined  to  be 
blighted,  here  must  be  a  substantial 
number  c  F deteriorated  or  dilapidated 
buildings  or  the  public  improvements 
throi;j*hojit  the  area  must  be  in  a  state 
of  deterio  ration.  The  proposed  CDBG 
program  ( ir  project  must  be  designed  to 
eliminate  or  8ddre.ss  a  substantial 
portion  o  the  identified  blighting 
conditior  s  or  physical  decay.  CDBG 
assistanc(  for  facilities  or  structures 
which  an  in  good  repair  and  show  no 
real  signs  of  deterioration  would  not 
score  wel  under  this  criterion.  For 
instance,  ninor  facade  improvements  to 
a  commei  uial  building  alone  would  not 
indicate  t  lat  a  building  is  in  poor 
condition   However,  assistance  to  a 
commerc  al  area  which  consists  of 
deterioral  ng  businesses,  storefronts  in 
serious  n(  ed  of  rehabilitation,  a  high 
vacancy  i  ictor.  and  public 
improven  ents,  such  as  parking  areas 
and  parki  ig  access  improvements 
which  art  in  need  of  physical 
upgradiuj  ,  would  have  a  direct  impact 
on  elimin  iting  blighting  conditions. 
Public  im  irovements  that  are  so 
deteriorat  id  that  they  constitute  a 
genuine  tl  ireat  to  the  continued  viability 
of  an  area  by  discouraging  private 
investmei  t  necessary  to  maintain 
propertie!  may  also  be  considered  a 
blighting  nfluenca.  The  following 
factors  wi  1  be  considered: 

■ — Exten  [  and  documented  .seriou.sness 
ofconditi  ms/needs.  References  to 
engineerii  g  studies,  surveys  or  letters 
from  appT  ipriato  local  agencies  should 
be  includi  d. 

— Impai  t  of  the  proposed  program  in 
relation  tc  providing  long-term 
permanen  solutions  to  allev  iate  the 
identified  need.  Short-term  or  • 
superficia  improvements  will  not  be 
considere  I  to  have  a  significant  impact. 

— Coor(  ination  with  other  projects 
and  activi  ies  which  will  address  needs 
within  th<  defined  area. 

— Natuf ;  of  any  proposed  re-u.se: 
degree  of  i  ommitment  for  re-use. 

— Exten  to  which  the  project 
supports  t  le  strategic  plan  of  a 
designate<  Empowerment  Zone  or 
Enterpri.s€  Community. 


(h)  Criterion  8— Resolves  a  Serious 
Threat  to  Health  or  Safety.  The 
applicant  must  describe  the  condition 
which  poses  a  threat  to  public  health 
and  safety.  A  serious  threat  refers  to  a 
situation  which  demands  immediate 
attention.  This  may  be  a  condition  thai 
has  just  occurred  or  a  condition  whiiji, 
though  long  standing,  ha^  intern;!  fled  lo 
become  an  immediate  danger. 

Applicants  should  be  aware  that 
imminent  threat/urgent  need  activities 
can  be  carried  out  under  the  national 
objective  of  benefit  to  low-  and 
moderate-income  persons.  If  an 
applicant  elects  to  qualify  the  activity 
on  this  basis,  the  degree  of  low-  and 
moderate-income  benefit  must  be 
demonstrated  by  the  applicant. 
Consideration  will  be  given  to  the 
following: 

— The  extent  to  which  a  serious  threat 
lo  health  or  safely  is  documented,  or  of 
recent  origin,  or  which  recently  becnmR 
-urgent.  Documentation  should  include 
the  identification  of  the  existing 
conditions  by  appropriate  agencies. 

— The  extent  to  which  the  serious 
threat  will  be  resolved. 

-^he  submission  of  documentatioo 
which  demonstrates  that  other  financial 
resources  are  insufficient  or  unavailable 
to  resolve  such  needs. 

— The  degree  to  which  the  applii:ation 
addres.ses  issues  such  as  the  validity  of 
cost  estimates  by  qualified  sources;  the 
availability  of  other  funds;  site  control 
and  enviroimiental  conditions:  or  other 
public  body  approvals. 

— The  number  of  persons  lo  benefit, 
as  well  as  the  number  of  individuals 
actually  threatened. 

Note:  Tliis  criterion  is  generally  nion; 
restrirtive  than  Criterion  4.  The  existinj^ 
condition  must  pose  a  serious  and  imniediat*^ 
thn'.at  to  the  he.iith  or  wel&re  of  the  l:irR<.'! 
|iopiilation. 

(i)  Criterion  9 — Supports  Otht.-r 
Federal  or  State  Programs  Being 
Undertakbn  in  the  Community  or  Deal!, 
with  the  Adverse  Impact  of  Another 
Recent  Federal  or  State  Action.  The 
Other  Federal  or  State  Program  or 
Action  Must  Be  of  Substantial  Size  or 
Impact  in  the  Community  in  RelatJon  to 
the  Proposed  Program.  The  application 
must  contain  a  complete  description  of 
the  Federal  or  State  Program(s) 
{excluding  other  CDBG  Programs)  which 
currently  are  underway,  or  a  complete 
description  of  the  adverse  impact  of  a 
recent  Federal  or  Slate  action  (e.g.  the 
closing  of  a  military  base).  A  Federal  or 
State  program  or  action  not  yet  initiated 
will  be  considered  only  where  the 
application  provides  documentation 
establishing  the  certainty  of,  and  the 
approximate  commencement  date  of, 
the  described  program  or  action. 
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The  proposed  CDBG  Program  must 
demonstrate  clearly  the  magnitude  of 
the  effect  of  the  Federal  or  State 
Program  or  action  on  the  community. 
The  degree  to  which  the  proposed 
CDBG  Program  will  support  the  Federal 
or  State  Program,  and/or  the  extent  to 
which  the  adverse  impact  of  Federal  or 
Slate  action  will  be  mitigated,  also  must 
be  demonstrated. 

In  addition  to  the  above,  the  nature 
and  costs  of  the  proposed  activities  will 
be  considered  in  determining  the  degree 
of  impact. 

(j)  Criterion  10— Supports  Energy 
Production  or  Conservation.  This 
criterion  will  be  judged,  and  points  will 
be  awarded,  based  upon  the 
community's  ability  to  demonstrate  that 
the  proposed  program  will  support 
energy  production  or  conservation. 
Applicants  are  urged  to  develop 
innovative  approaches  toward 
addressing  energy  needs  with  Small  • 
Cities  CDBG  funds.  Energy 
considerations  can  be  a  factor  in  most 
activities  proposed  by  smaller 
communities.  Attention  should  focus  on 
new  methods  of  producing  energy  or 
conserving  energy  where  possible.  In 
developing  and  evaluating  proposals, 
there  are  a  number  of  energy  aspects  to 
consider.  The  following  factors  will  be 
considered: 

—Cost  efficiency— Relationship  of 
dollar  amount  to  benefits  to  be  derived. 
The  applicant  must  document  estimates 
of  energy  costs  which  are  to  be  saved  as 
a  result  of  the  proposed  program.  The 
proposed  program  should  make 
maximum  use  of  non-CDBG  resources  as 
well  as  CDBG  funds.  Appropriate 
documentation  must  be  provided  to 
ensure  that  the  proposal  is  economically 
feasible. 

— ^The  extent  to  which  the  proposed 
program  will  support  other  programs 
currently  aimed  at  addressing  energy 
production  or  conservation  needs  of  the 
community.  From  a  management 
standpoint,  proposed  projects  should  be 
consistent  with  needs  or  objectives  of 
any  plan  for  energy  management  or 
conservation.  Applicants  should  pursue 
the  availability  of  other  resources  from 
Federal  or  State  energy  related 
programs.  The  degree  of  commitment  of 
other  resources  should  be  estabUshed. 
State  energy  offices,  private  as  well  as 
municipally-owned  utility  companies, 
and  home  heating  oil  companies  may  be 
appropriate  entities  to  be  involved  in 
the  development  and  planning  of 
proposals. 

— ^The  application  should  address 
whether  the  project  is  based  on 
appropriate  technology,  materials  and 
methods  to  maximize  energy 
conservation.  Engineering  reports  or 
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studies  would  be  appropriate  evidence 
to  support  the  overall  feasibility  of  the 
project.  The  conversion  of  existing 
facilities,  where  appropriate,  rather  than 
proposing  new  construction  may  be 
more  economical. 

— ^While  housing  rehabilitation 
programs  which  include 
weatherization/winterization 
components  will  be  considered,  they 
generally  will  not  be  presumed  as 
addressing  a  severe  need  unless  unique 
conditions  are  specifically  identified 
and  cost  savings  are  properly 
documented. 

d.  Fair  Housing  and  Equal 
Opportunity  Evaluation.  Documentation 
for  the  65  points  for  these  items  is  the 
responsibility  of  the  applicant.  Claims 
of  outstanding  performance  must  be 
based  upon  actual  accomplishments. 
Clear,  precise  documentation  will  be 
required.  Maps  must  have  a  census  tract 
or  block  numbering  area  (BNA),  and 
they  must  be  in  accordance  with  the 
1990  Census  data.  Additionally,  maps 
must  identify  the  locations  of  areas  with 
minorities  by  census  tract  or  BNA.  If 
there  are  no  minority  areas,  state  so  on 
the  map.  Chily  population  data  from  the 
1990  Census  will  be  acceptable  for 
purposes  of  this  section. 

Please  note  that  a  "minority"  is  a 
person  belonging  to,  or  culturally 
identified  as,  a  member  of  any  one  of 
the  following  racial/ethnic  categories: 
Black.  Hispanic,  Asian  or  Pacific       .. 
Islander,  and  American  Indian  or 
Alaskan  Native.  For  the  purposes  of  this 
section,  the  separate  category — 
"women" — is  not  considered  a 
minority. 

Counties  claiming  points  under  this 
criterion  must  use  county-wide  statistics 
(excluding  entitlement  communities).  In 
the  case  of  joint  applications,  points 
will  be  awairded  based  on  the 
performance  of  the  lead  entity  only. 
.    The  following  factors  will  be  used  to 
judge  outstanding  performance  in  these 
areas.  Please  note  that  the  criteria  are 
the  same  for  Comprehensive  and  Single 
Purpose  applicants,  and  that  points  for 
outstanding  performance  may  be 
claimed  under  each  criterion: 

(1)  Housing  Achievements  (40  points 
total). 

(a)  20  Points— Provision  of  Assisted 
Housing— Providing  assisted  housing 
for  low-  and  moderate-income  families, 
located  in  a  manner  which  provides 
housing  choice  in  areas  outside  of 
minority,  or  low-  and  moderate-income 
concenbations. 

Points  vrill  be  awarded  where  both  of 
the  following  criteria  are  met: 

(i)  More  than  one-third  of  the  housing 
assistance  provided  by  the  applicant  in 


the  last  five  (5)  years  (excluding  Section 
8  existing  and  housing  assistance 
provided  in  place)  has  been  in  Census 
Tracts  (CT)  or  Block  Numbering  /Vreas 
(BNA)  having  a  percentage  of  minority 
population  which  is  less  than  the 
minority  population  in  the  community 
as  a  whole;  and 

(ii)  With  regard  to  the  Section  8 
Existing  Program,  a  community  must 
show  the  locaUon  (CT  or  BNA)  of  its 
currently  occupied  family  units  by  race/ 
ethnicity.  Points  will  be  awarded  if 
more  than  one-half  of  the  minority 
assisted  families  occupy  units  in  areas 
which  have  a  lower  percentage  of 
minority  population  than  that  of  the 
community  as  a  whole. 

A  community  with  no  minorities 
must  show  the  extent  to  which  its 
assisted  housing  is  located  outside  areas 
of  concentrations  of  low-  and  moderate- 
income  persons.  In  order  to  receive 
points  under  this  criteria,  applicants 
should  follow  the  process  outlined  in  (i) 
and  (ii)  above,  substituting  low-  and 
moderate-income  persons  and  families 
for  minority  persons  or  families. 
Apphcants  addressing  the  first  criterion 
must  use  a  map  indicating  the  location 
of  all  assisted  housing  and  a  narrative 
which  indicates  the  number  of  units  and 
the  t>T)e  of  assisted  housing.  The  map 
also  must  show  the  general  location  of 
low-  and  moderate-income  households 
and  minority  households,  giving  the 
numbers  and  percentages  for  both. 
To  qualify  as  housing  assistance 
provided,  the  imits  being  claimed  must 
be  part  of  a  project  located  outside 
minority  or  lower  income  concentrated 
areas  which  has.  at  a  minimum, 
received  a  firm  commitment  from  the 
funding  agency. 

(iii)  Points  also  may  be  awarded  for 
efforts  which  enable  low-  and  moderate- 
income  persons  to  remain  in  their 
neighborhood  when  such 
neighborhoods  are  experiencing 
revilalization  and  substantial 
displacement  as  a  result  of  private 
reinvestment.  Applicants  requesting 
points  under  this  criterion  would  not 
need  to  meet  the  requirements  of  (a)  and 
(b)  in  order  to  receive  points.  Points  will 
be  awarded  where  more  than  one  half  of 
the  families  displaced  were  able  lo 
remain  in  their  original  neighborhood 
through  the  assistance  of  the  appUcant 
Applicants  must  show  that: 

—the  neighborhood  experienced 
revilalization; 

— the  amoiint  of  displacement  was 
substantial: 

—displacement  was  caused  by  private 
reinvestment; 

— low-  and  moderate-income  persons 
were  permitted  to  remain  in  the 
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neighborhood  as  a  result  of  action  taken 
by  the  applicant. 

If  the  community  is  inhabited 
predominantly  by  persons  who  are 
members  of  minority  and/or  low-income 
groups,  points  will  be  awarded  where 
there  is  a  balanced  distribution  of 
assisted  housing  throughout  the 
community. 

(b)  20  Points — Implementation  of  a 
HUD-approved  New  Horizons  Fair 
Housing  Assistance  Project  or  a  Fair 
Housing  Strategy  that  is  equivalent  in 
scope  to  a  New  Horizons  Project. 

The  applicant  must  demonstrate  that 
it  is  implementing  a  HUD-approved 
New  Horizons  Fair  Housing  Assistance  ~ 
Project  or  demonstrate  participation  in  a 
HUD-approved  county/State/regional 
New  Horizons  Project;  or  that  the 
applicant  is  implementing  a  fair  housing 
strategy  that  is  equivalent  in  scope  to  a  . 
New  Horizons  Project.  If  the  applicant  is 
implementing  a  New  Horizons  Project, 
it  must  include: 

—the  date  it  was  approved  (by  HUD); 
and 

— those  actions  taken  to  implement 
the  plan. 

If  the  applicant  is  implementing  an 
equivalent  fair  housing  strategy,  it  must 
include: 

— the  strategy  being  implemented; 

—those  actions  taken  to  implement 
the  strategy. 

Please  note  that  a  fair  housing  strategy 
must  include  the  four  elements  of  a  New 
Horizons  Project  in  order  to  be 
considered  equivalent  in  scope: 

— Local  compliance  activities; 

— Educational  programs  to  enhance 
the  clarity  and  understanding  of  the 
community's  fair  housing  policy.  For 
communities  with  few  or  no  minorities, 
this  should  include  publication  in  the 
surrounding  communities  of  the 
applicant's  policy  of  fair  housing  for 
minorities  and  the  disabled; 

— Assistance  to  minority  families;  and 

— Special  programs  (e.g.  utilization  of 
Community  Housing  Resource  Board 
(CHRB)  Programs,  efforts  to  encourage 
local  realtors  to  enter  into  voluntary 
agreements  to  encourage  equal  access  to 
fmancial  institutions,  etc.). 

The  fair  housing  strategy  must 
include  goals  for  each  of  the  above 
elements.  The  date  of  adoption  or 
development  of  the  strategy  should  be 
indicated,  as  well  as  the  date  proposed 
activities  will  be  or  have  been 
implemented. 

(2)  Entrepreneurial  Efforts  and  Local 
Equal  Employment  (25  points  total). 
Applicants  may  request  points  for  both 
of  these  subfactors  and  must  use  the 
format  sheets  included  in  the 
application. 

(a)  Minority  Contracting.  15  points — 
Outstanding  performance  points  will  be 


given  to  jhose  applicants  who  have 
demonstrated  that  they  have  utilized 
minoritylbusinesses  to  the  following 
degree.  T^e  applicant  must  demonstrate 
that  at  leist  five  percent  of  all  its 
contract!  based  on  dollar  value,  have 
been  awarded  within  the  past  two  years 
to  minority  owned  and  controlled 
businesses  (businesses  that  are  at  least 
50  perceit  owned  by  minorities) 
providec  that  the  minority  population  is 
five  pero  snt  or  less.  If  the  minority 
populatii  in  exceeds  five  percent,  then 
the  appli  :ant  must  have  a  . 
correspo  rding  percentage  of  its 
contracts  awarded  to  minority 
business  «;  however,  20  percent  of  the 
total  dol  ir  value  of  its  contracts  will  be 
sufficien  for  award  of  points  for  any 
applican  .  The  applicable  percentage  of 
minority  population  is  the  percentage  of 
minoritie  s  in  the  applicant  s 
jurisdicti  an,  or  is  the  county  percentage, 
whichevi  r  is  higher. 

The  ap  ilicant  must  provide  the 
informat  on  as  outlined  in  the  suggested 
format,  s  lowing  the  name,  address, 
telephon  t  number,  contract  date  and 
contract  i  imount  for  each  contract  or 
subcontr  ct  with  a  minority  business. 
This  info  ination  is  to  be  provided  in 
addition  o  information  required  on  the 
HUD  For  n  4124.4,  and  should  be  for  the 
two-year  period  ending  February  1, 
1994. 

(b)  Eqi  al  Opportunity  Employment. 
10  point;  —In  order  to  be  considered  for 
points,  if  claimed,  the  applicant  must 
documer  t  that  its  percentage  of 
minority  permanent  full-lime 
employei  s  is  greater  than  the  percentage 
of  minor  ties  within  the  county  or  the 
commun  ty,  whichever  is  higher. 
Applican  ts  with  no  full-time  employees 
may  claii  i  points  based  on  part-time 
employn  ent  provided  that  they 
documer  I  that  the  only  permanent 
employn  ent  is  on  a  part-time  basis. 

4.  Final  I  election. 

The  tol  al  points  received  by  a  project 
for  all  of  he  selection  factors  are  added, 
and  the  j  reject  is  ranked  against  all 
other  pre  ects  from  all  applications, 
regardles ;  of  the  problem  areas  in  which 
the  proje  :ts  were  rated.  The  highest 
ranked  p  ejects  will  be  funded  to  the 
■extent  fu  ids  are  available.  Applicants 
will  rece  ve  a  single  grant  in  the  amount 
of  the  pn  ject  or  projects  applied  for 
which  w  re  ranked  high  enough  to  be 
funded.  1  i  the  case  of  ties  at  the  funding 
line,  HUB  will  use  the  following  criteria 
in  order  lo  break  ties: 

—The  project  receiving  the  highest 
program  jmpact  rating  will  be  funded; 

— If  tied  projects  have  the  same 
program  mpact  rating,  the  project 


having  the  highest  combined  score  on 
the  needs  factors  will  be  funded; 

— If  tied  projects  have  the  same 
program  impact  ratings  and  equal  needs 
factor  scores,  the  project  having  the 
highest  score  on  the  percent  of  persons 
in  poverty  needs  factor  will  be  ftmded; 
and 

— If  tied  projects  have  the  same 
program  impact  ratings,  equal  needs 
factor  scores,  and  an  equal  percent  of 
persons  in  poverty  needs  factor  score, 
the  application  having  the  most 
outstanding  performance  in  fair  housing 
and  equal  opportunity  will  be  funded. 

As  soon  as  possible  after  the  rating 
and  ranking  process  has  been 
completed,  HUD  will  notify  all 
applicants  regarding  their  rating  scores 
and  funding  status.  Thereafter, 
applicants  may  contact  HUD  to  discuss 
scores  or  any  aspects  of  the  selection 
process. 

II.  Application  and  Funding  Award 
Process. 

A.  Obtaining  Applications. 

All  nonentitled  communities  in  New 
York  State  may  obtain  application  kits 
through  HUD'S  New  York  or  Buffalo 
Offices.  The  addresses  for  HUD's 
Buffalo  and  New  York  offices  are: 
Department  of  Housing  and  Urban 
Development,  Office  of  Community 
Planning  and  Development, 
Attention:  Small  Cities  Coordinator. 
26  Federal  Plaza,  New  York,  NY 
10278-0068,  Telephone  (212)  264- 
6500 
Department  of  Housing  and  Urban 
Development,  Community  Planning 
and  Development  Division,  Attention: 
Small  Cities  Coordinator,  465  Main 
Street,  Lafayette  Court,  Buffalo,  NY 
14203,  Telephone  (716)  846-5768 

B.  Submitti'ng  Applications. 

A  final  application  must  be  submitted 
to  HUD  no  later  than  February  3, 1995. 
A  final  application  includes  an  original 
and  two  photocopies.  In  accordance 
with  HUD's  regulation  at  24  CFR 
570.443(a)(1),  final  applications  may  be 
mailed,  and  if  they  are  received  after  the 
deadline,  must  be  postmarked  no  later 
than  midnight,  February  3, 1995.  If  an 
application  is  hand-delivered  to  the 
New  York  or  Buffalo  Offices,  the 
application  must  be  delivered  by  4:00 
p.m.  on  the  application  deadline  date. 
Applicants  in  New  York,  in  the  counties 
of  Sullivan.  Ulster,  Putnam,  and  in  non- 
participating  jurisdictions  in  the  urban 
counties  of  Dutchess,  Orange,  Rockland. 
Westchester.  Nassau,  and  Suffolk 
should  submit  applications  to  the  New 
York  Office.  All  other  nonentitled 
communities  in  New  York  State  should 
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submit  their  applications  to  the  Buffalo 
Office.  Applications  must  be  submitted 
to  the  HUD  office  at  the  address  listed 
above  in  Section  A. 

The  above-stated  application  deadline 
is  firm  as  to  date  and  hour.  In  the 
interest  of  fairness  to  all  competing 
applicants,  the  Department  will  treat  as 
ineligible  for  consideration  any 
application  that  is  not  received  on.  or 
postmarked  by  February  3, 1995. 
Applicants  should  take  this  practice 
into  account  and  make  early  submission 
of  their  materials  to  avoid  any  risk  of 
loss  of  eligibility  brought  about  by 
unanticipated  delays  or  other  deliver)- 
related  problems. 

C.  The  Application 

1.  Application  Requirements 

An  application  for  the  Small  Cities 
Program  CDBG  Grants  is  made  by  the 
submission  of: 

(a)  a  completed  HUD  Form  4124, 
including  HUD  Forms  4124.1  through 
4124.6  and  all  appropriate  supporting 
material; 

(b)  a  completed  Standard  Form  424; 

(c)  a  signed  copy  of  certifications 
required  under  the  CDBG  Program, 
including,  but  not  limited  to  tiie  Drug- 
Free  Workplace  Certification,  and  the 
Certification  Regarding  Lobbying 
pursuant  to  section  319  of  the 
Department  of  Interior  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352).  generally  prohibiting  use  of 
appropriated  funds,  and.  if  applicable. 
Disclosure  of  Lobbying  Activities  (SF- 
LLL); 

(d)  Form  HUI>-2880.  Applicant/ 
Recipient  Disclosure/Update  Report,  as 
required  under  subpart  C  of  24  CFR  part 
12,  Accountability  in  the  Provision  of 
HUD  Assistance;  and  if  applicable. 

(e)  CHAS  or  "abbreviated  strategy". 

2.  Streamlined  Application 
Requirements  for  Certain  Applicants 

Applications  submitted  under  the 
Fiscal  Year  1994  NOFA  but  not  selected 
for  funding  will  automatically  be 
reactivated  for  consideration  under  this 
NOFA,  unless  the  applicant  notifies  the 
Department  in  writing  by  February  3. 
1995  that  the  applicant  does  not  wish 
the  prior  application  to  be  considered  in 
the  Fiscal  Year  1995  competition. 
Applications  which  are  reactivated  may 
be  updated,  amended  or  supplemented 
by  the  applicant  provided  that  such 
amendment  or  supplementation  is 
received  no  later  than  the  due  date  for 
applications  under  this  NOFA.  If  there 
is  no  significant  change  in  the 
application  involving  new  activities  or 
alteration  of  proposed  activities  that 
will  significantly  change  the  scope. 


location  or  objectives  of  the  proposed 
activities  or  beneficiaries,  there  will  be 
no  further  citizen  participation 
requirement  to  keep  the  application 
active  for  a  succeeding  round  or 
competition. 

Applicants  with  activities  approved 
for  ftinding  under  the  Fiscal  Year  1994 
NOFA  are  eligible  for  additional 
funding  for  those  activities  under  this 
NOFA.  Applicants  seeking  additional 
funding  for  activities  selected  for 
funding  under  the  Fiscal  Year  1994 
NOFA  may  notify  the  Department  in 
writing  by  February  3, 1995  that  they 
wish  to  seek  additional  funding  for 
those  activities.  Such  appUcants  may 
incorporate  by  reference  the  application 
materials  in  the  applicant's  Fiscal  Year 
1994  application,  and  may  pronde 
material  to  update  or  supplement  the 
prior  application. 

All  applicants  are  bee  to  submit  an 
entirely  new  application  in  place  of  a 
previous  application  should  they  so 
desire. 

D.  Funding  Award  Process 

In  accordance  with  section  102  of  the 
Reform  Act  and  HUD's  regulation  at  24 
CFR  12.16.  HUD  will  noUfy  the  public 
by  notice  published  in  the  Federal 
Register  of  all  award  decisions  made  by 
HUD  under  this  competition.  In 
accordance  with  the  requirements  of 
section  102  of  the  Reform  Act  and 
HUD's  regulations  at  24  CFR  part  12. 
HUD  also  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
under  this  notice  of  funding  availability 
is  sufficient  to  indicate  the  basis  upon 
which  assistance  was  provided  or 
denied..Additionally.  in  accordance 
with  §  12.14(b)  of  these  regulations, 
HUD  will  make  this  material  available 
for  public  inspection  for  a  period  of  five 
years,  beginning  not  less  than  30 
calendar  days  after  the  date  on  which 
assistance  is  provided. 

UI.  Technical  Assistance 

Prior  to  the  application  deadline,  the 
Buffalo  Office  will  provide  technical 
assistance  on  request  to  individual 
applicants,  including  explaining  and 
responding  to  questions  regarding 
program  regulations,  and  defining  terms 
in  the  application  package.  In  addition, 
HUD  will  conduct  informational 
meetings  around  the  State  to  discuss  the 
Small  Cities  Program,  and  will  conduct 
application  workshops  in  conjunction 
with  these  meetings.  Please  contact  the 
Buffalo  Office  for  fiuther  information 
regarding  these  meetings.  Application 
kits  will  be  available  at  these  meetings, 
as  well  as  fiom  the  HUD  offices 
previously  identified  in  Section  n  of 


this  NOFA,  and  will  also  be  available  at 
the  informational  meetings.  In  order  to 
ensure  that  the  application  deadline  is 
met.  it  is  strongly  suggested  that 
applicants  begin  preparing  their 
applications  immediately  and  not  wait 
for  the  informational  meetings. 

In  order  to  be  considered  for  funding, 
complete  applications  (an  original  and 
two  photocopies  of  the  entire     . 
application)  must  be  physically  received 
by  the  appropriate  HUD  office  on 
February  3, 1995  by  4:00  p.m.  or,  if 
mailed,  postmarked  no  laterthan 
midnight.  February  3, 1995. 
Applications  must  be  delivered  or 
mailed  to  the  appropriate  HUD  office  at 
the  address  indicated  in  Section  II. 

IV.  Checklist  of  Application  Submissioa 
Requirements. 

The  following  checklist  is  intended  to 
aid  applicants  in  determining  whether 
their  application  is  complete: 
Application  Completeness  Checklist 

Applicant:     . . 

Comprehensive  Grant 

Single  Purpose  Grant 

Multi}-ear 


Amount  Requested  S 

1.  Is  amount  of  funds  requested  within 
established  maximum? 

2.  Part  I— Needs  Description  (HUD  Form 
4124.1) 

(a)  Single  Purpose  Grants 
i — Program  Area 

• Housing 

Target  Area 

Non -target  Area 

Public  Facilities 

Economic  Development  (If  an 

"appropriate"  analysis  is  required  but  is  not 
included,  the  application  cannot  be  rated.) 

ii. — Is  description  of  community 
development  needs  included  in  application? 

(b)  Comprehensive  Grants 

i — Have  four  design  criteria  been  selected 
and  discussed  in  application? 

ii — Is  description  of  communitj- 
development  needs  included  in  application? 

(c)  Multiyear 

i — Is  the  plan  for  two  or  three  j-ears? 
ii — Does  the  action  plan  for  each  year 
present  a  viable  project  on  its  outi? 

3.  Part  II — Conununity  Development 
Activities  (HIID  Form  4124.2) 

(a)  Has  national  objective  been  identified 
for  each  activity? 

(b)  Will  70  percent  of  grant  funds  primarily 
benefit  low-  and  moderate-income  persons? 
(If  not,  the  application  cannot  be  rated.) 

4.  Part  III— Impact  Description  (HUD  Form 
4124.3) 

5.  Part  IV— Outstanding  Performance  (HUD 
Form  4124.4) 

6.  Part  V— Program  Schedule  (HUD  Form 
4124.5 

7.  Part  VI— Maps 

(a)  Location  of  proposed  activities. 
(Applicants  must  show  the  boundaries  of  the 
defined  area  or  areas.) 

(b)  Location  of  areas  with  minorities  by 
census  tract  (If  tliere  are  no  minorit>-  aieas. 
state  so  on  the  map.) 
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(c)  Housing  conditions  if  project  involves 
housing  rehabilitation.  (Number  and  location 
of  each  standard  and  substandard  unit 
should  be  clearly  identified.) 

8.  (a)  Is  Standard  Form  424  complete? 
Yes  No 

(b)  Is  original  signature  on  at  least  one 
copy? 
Yes  No 

9.  Is  Certification  signed  with  original 
signature? 

Yes  No 

10.  If  housing  activities  have  been 
proposed  as  part  of  application,  has  the 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  been  prepared  and 
submitted  to  HUD  (or  included  with  this 
application)? 

11.  Form  HUD-2880,  Application/ 
Recipient  Disclosure/Update  Report,  as 
required  under  subpart  C  of  24  CFR  part  12. 

V.  Corrections  to  Deficient  Applications 

Under  no  circumstances  will  HUD 
accept  from  the  applicant  unsolicited 
information  regarding  the  application 
after  the  application  deadline  has 
passed. 

HUD  may  advise  applicants  of 
technical  deficiencies  in  applications 
and  permit  them  to  be  corrected.  A 
technical  deficiency  would  be  an  error 
or  oversight  which,  if  corrected,  would 
not  alter,  in  either  a  positive  or  negative 
fashion,  the  review  and  rating  of  the 
application.  Examples  of  curable 
technical  deHciencies  would  be  a  failure 
to  submit  the  proper  certifications  or 
failure  to  submit  an  application 
containing  an  original  signature  by  an 
authorized  official.  Situations  not 
considered  curable  would  be,  for 
example,  a  failure  to  submit  program 
impact  descriptions. 

HUD  will  notify  applicants  in  writing 
of  any  curable  technical  deficiencies  in 
applications.  Applicants  will  have  14 
calendar  days  from  the  date  of  HUD's 
correspondence  to  reply  and  correct  the 
deficiency.  If  the  deficiency  is  not 
corrected  within  this  time  period.  HUD 
will  reject  the  application  as ' 
incomplete. 

Applicants  should  note  that  if  a  CHAS 
is  required  in  support  of  a  housing 
activity,  the  failure  to  submit  a  CHAS  in 
a  timely  manner  is  not  considered  a 
curable  deficiency. 

VI.  Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50, 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  at  the  time  of 
development  of  the  FY  1993  NOFA  for 
this  program.  Because  no  substantive 
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prograiimatic  changes  have  been  made, 
Fii  iding  remains  applicable  to  this 
ind  is  available  for  public 
on  and  copying  between  7:30 
'  5:30  p.m.  weekdays  at  the 
the  Rules  Docket  Clerk.  451 
Street.  SW.,  Room  10276, 
Washiijgton,  DC  20410. 

Federa  ism 

The  i  ^neral  Counsel,  as  the 
Design  ited  Official  under  section  6(a)  of 
Execut  ve  Order  12612,  Federalism,  has 
determ  ned  that  this  NOFA  will  not 
have  SI  bstantial,  direct  effects  on  States, 
on  their  political  subdivisions,  or  on 
their  re  lationship  with  the  Federal 
Govern  ment.  or  on  the  distribution  of 
power  ind  responsibilities  between 
them  a:  id  other  levels  of  government. 
While  I  he  NOFA  will  provide  financial 
assistai  ice  to  the  Small  Cities  Program  of 
New  Y  >rk  State,  none  of  its  provisions 
will  ha  .'e  an  effect  on  the  relationship 
betwee  i  the  Federal  Government  and 
New  Y  irk  State,  or  the  State's  political 
subdiv  sions. 

Family 

The  I  ieneral  Counsel,  as  the 
Design  ited  Official  for  Executive  Order 
The  Family,  has  determined  that 
cies  announced  in  this  NOFA 
lot  have  the  potential  for 
nt  impact  on  family  formation, 
maintenance  and  general  well-being 
the  meaning  of  the  Order.  No 
nt  change  in  existing  HUD 
and  programs  will  result  from 
of  this  NOFA,  as  those  policies 
igrams  relate  to  family  concerns. 
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Accountability  in  the  Provision  of  HUD 
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See  i  ection  I.A.4  of  this  NOFA. 
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Prohibkion  Against  Lobbying  Activities 

ise  of  funds  awarded  under  this 
s  subject  to  the  disclosure 
and  prohibitions  of 
319  of  the  Department  of  Interior 
Re  ated  Agencies  Appropriations 
Fiscal  Year  1990  (31  U.S.C. 
the  implementing  regulations 
part  87.  These  authorities 
recipients  of  Federal  contracts, 
or  loans  from  using  appropriated 
lobbying  the  Executive  or 
sla^ive  Branches  of  the  Federal 
in  connection  with  a 
contract,  grant,  or  loan.  The 
ion  also  covers  the  awarding  of 
.  grants,  cooperative 

or  loans  unless  the 
has  made  an  acceptable 
ion  regarding  lobbying.  Under 
part  87,  applicants,  recipients, 
subrecipients  of  assistance 

$100,000  must  certify  that  no 


Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Indian  Housing  Authorities  (IHAs) 
established  by  an  Indian  tribe  as  a  result 
of  the  exercise  of  the  tribe's  sovereign 
power  are  excluded  from  coverage  of  the 
Byrd  Amendment,  but  IHAs  established 
under  State  law  are  not  excluded  from 
the  statute's  coverage. 

Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance.  HUD's 
regulation  implementing  section  13  is 
codified  at  24  CFR  part  86.  If  readers  are 
involved  in  any  efforts  to  influence  the 
Department  in  these  ways,  they  are 
urged  to  read  the  final  rule,  particularly 
the  examples  contained  in  Appendix  A 
of  the  rule.  Appendix  A  of  this  rule 
contains  examples  of  activities  covered 
by  this  rule. 

Any  questions  concerning  the  rule 
should  be  directed  to  the  Office  of 
Ethics,  Room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.  Washington  DC 
20410-3000.  Telephone:  (202)  708-3815 
(voice/TDD).  (This  is  not  a  toll-free 
number.)  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

Prohibition  Against  Advance 
Information  on  Funding  Decisions 

Section  103  of  the  Reform  Act 
proscribes  the  communication  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  diuing  the  selection  process 
for  the  award  of  assistance  that  entails 
a  competition  for  its  distribution.  HUD's 
regulations  implementing  section  103 
are  codified  at  24  CFR  part  4.  In 
accordance  with  the  requirements  of 
section  103,  HUD  employees  involved 
in  the  review  of  applications  and  in  the 
making  of  funding  decisions  imder  a 
competitive  funding  process  are 


restrained  by  24  CFR  part  4  from 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage. 

Persons  who  apply  for  assistance  in 
this  competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
by  24  CFR  part  4.  Applicants  who  have 
questions  should  contact  the  HUD 
Office  of  Ethics  (202)  708-3815  (voice/ 
TDD).  (This  is  not  a  toll-free  number.) 

Dated:  November  29, 1994. 

Andrew  Cuomo, 

Assistant  Secretory  for  Community  Planning 
and  Development. 

[FR  Doc.  94-29808  Filed  ^  2-2-94:  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  14, 15,  and  52 
[FAC  90-22;  FAR  Case  94-720] 
RiN  9000-AG19 

Federal  Acquisition  Regulation; 
Certified  Cost  or  Pricing  Data 
Threshold 

AGENCIES  DttpartmentofDefeiisi  (DOD), 
General  Serx'iceJs  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 
comment. 


burden!  om 


SUMMARY:  The  Department  of  Defense, 
the  General  Services  Administration, 
and  the  National  Aeronautics  and  Spa«,-e 
Administration  have  agreed  to  an 
interim  rule  to  increase  the  threshold  for 
certified  cost  or  pricing  data  from 
$100,000  to  $500,000  for  civilian 
agencies  and  to  remove  the 
requirements  for  commercial  pricing 
i«rtifjcates.  This  regulatory  a(::tion  was  . 
not  subject  to  Offlce  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30. 1993. 
DATES:  Effective  Date:  December  .■»,  199*. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
Ffchniary  3. 1995,  to  be  considf'reri  in 
the  formulofion  of  a  final  rule. 
ADDRESSES:  Infnrested  parties  should 
submit  Mrritten  comments  to:  Gi^nt-ral 
Serviies  Administration,  FAR 
Se«;retariat  (VRS),  18th  ft  F  Streets.  NVV, 
Room  4037,  Washington.  DC  204().S. 
Phone:  (202)  501-47.'i5. 

Please  rite  FAC  90-22.  FAR  ( ase  94- 
720  in  all  currespondems*  related  to  this 

FOR  FURTHER  INFOfllWATION  CONTACT:  Mr. 
Al  Winston.  Truth  in  Negotiations  Ain 
(TINA)  Team  Leader,  at  (703)  B02-21 19 
in  reference  to  this  FAR  case.  For 
general  information,  contact  the  FAR 
Se«  retariat.  Room  4037,  GS  Building, 
Washington.  IX:  2040.5.  (202)  .■)0)-47.5.'i. 
Please  cifp  F.^C  «J(>-22.  FAR  ca.-se  94- 
720. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  Federal  -Acquisition  Stre.-imlining 
Act  of  1994  (the  Ad),  Pub.  L  103-3.55, 
provides  authorities  that  streamline  th«i 
acxjui.sition  pro(4>ssand  minimize 
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le  goveniment-unique 

MafOT  changes  that  can  be 
in  the  acquisition  process  as  a 
the  Act's  implementation 
[jhanges  in  the  areas  of 
ial  Item  Acquisition, 
d  Acquisition  Procedures,  the 
Negotiations  Act,  and 
tion  of  the  Federal  Acquisition 
r  Network, 
ijbtice  announces  FAR  revisions 
under  FAR  case  94-720. 
based  on  provisions  in  the 
ncreased  the  threshold  for 
certified  cost  or  pricing  data 
1.000  to  $500,000  for  civilian 
This  matches  the  thnsshold 
applicable  only  to  the 
t  of  Defense,  the  National 
ics  and  Space  Aduiini.stration, 
:oast  Guard.  The  Act  also 
the  requirements  to  obtain 
ial  pricing  certirif:ation  for 
i  ems  under  civilian  agentry 
:  This  interim  rule  is  intended 
make  the  changes  necessary  to 
"  those  limited  portions  of  the 
r,  more  extensive  changes  to 
other  portions  of  the  Art  will 
subsequently. 

'  R  Council  is  interested  in  an 
of  ideas  and  opinions  with 
the  regulatory 

of  the  Act.  Fw  that 
FAR  Council  is  conducting 
public,  meeting.s.  However, 
Council  has  not  scheduled  a 
ni  Beting  on  this  rule  (FAR  i:ase 
jecause  of  the  clarity  and  non- 

'  nature  of  the  rule.  If  the 
ieves  such  a  meeting  is 
ith  respet:t  to  this  rule,  a  letter 
g  a  public  meeting  and 
the  nature  of  the  requested 
hall  be  submitted  to  and 
ly  the  FAR  Secretariat  (see 
:S  caption,  above)  on  or  before 
,  1995.  The  FAR  Council  will 
reque.sts  in  determining 
I  public  meoling  on  this  rule 
s«;heduled. 


F,lR( 


emt  ntation 
t  le  ■ 
«fl 


tory  Flexibility  Act 

erim  rule  is  not  e.xpectcHl  to 
;nifif;ant  ei,onomic  impact  on 
"number  of  small  entities 

meaning  of  the  Regulatory 
.  Act.  5U.S.C.  fiOl.etseq., 
early  all  confnicts  awarded  to 
iness  are  awarded  on  the  basis 

ion  for  a  firm  fixed  pric-e  and 
of  cost  or  prii;ing  data  is  not 
An  Initial  Regulatory 

Analysis  has,  therefore,  not 
perfcrmed.  Comments  from  small 
c  mc^ming  the  afTec;ted  FAR 
ill  be  considered  in 

with  5  IJ.S.C.  610.  Such 

must  be  .submitted  separately 


tl? 


pt  itic 


and  cite  5  U.S.C  601,  et  seq.  (FAC  90- 
22,  FAR  case  94-720).  in    " 
c;orrespondence. 

C  Paperwork  Reduction  Act 

The  paperwork  burden  estimate 
applicable  to  the  requirements  for 
certified  co.st  or  pricing  data  (9000- 
OOlSfhas  been  reduced  to  reflect  the 
reduced  numbers  of  submittals  of 
certified  cost  or  pricing  data  by  civilian 
agency  contractors.  The  redurtion  in  the 
estimated  burden  for  cost  or  pricing  datii 
requirements  stems  from  the  reduced 
number  of  submittals  of  cost  or  pricing 
data  due  to  the  increase  in  the  threshold 
from  $100,000  to  $500,000.  The 
paperwork  burden  applicable  to  the 
Commercial  Pricing  Certification 
requirements  (9000-0105)  has  Iwen 
eliminated.  Inquiries  should  be  dirtx;ted 
to  the  FAR  Secretariat.  Room  4037.  GS 
Building,  Washington,  DC  20405,  (202) 
.501-4755  and  cite  FAC  90-22,  OMB 
Clearance  No.  9000-0013  or  9000-01 0.'>. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  di'lurmination  has  l)euji  mode  (i ruler 
the  authority  of  the  Secretary  of  EKtfense 
(DOD),  the  Administrator  of  General 
Services  (GSA).  and  the  Administrato' 
of  the  National  Aeronautics  and  Spf»  e 
Administration  (NASA)  that  compelling 
reasons  exi.st  to  promulgate  this  inlHrim 
rule  without  prior  opportunity  for 
public  comment.  This  action  is 
necessary  betause  the  portion  of  thf 
Federal  Acquisition  Streamlining  Ail  ui 
1994  that  increases  the  certified  cost  or 
pricing  data  threshold  for  civilian 
agencies  is  effective  upon  enactnu-iil. 
Additionally,  the  Act  repeals  the 
requirements  forcommen:i3l  pricinj; 
certifications  and  the  unne(:es.sary 
regulatory  burden  related  to  commeni.il 
pricing  certificates  should  be  eliminated 
as  quickly  as  possible  to  reduce  ^' 

administrative  costs  within  the 
Government  and  nt  contrac  tor  li»i.alions 

IJsl  of  Subjects  in  48  CFR  Parts  14. 15 
and  52 

Government  prui:ureuient. 

DijttMl:  \'(;vi!mlMT  2H.  I«t04. 
Capl.  Barry  L.  Cohen,  SC,  LSN, 
Pi-n/ef  7  Miina^erfnr  the  tmplemmtutiou  oj 
tbp  FcHenil  Arijiiisitinn  Strpiimlinini;Art  nf 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  90-22  are  effective  De<-.emlM^r  .5 
1994. 
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Elated:  November  1 7,  lasM. 
Albeit  A.  ViocUalla 

Acting  Associate  AflinmatmiOT,  Office  of 
Acquisition  Policy,  C^emral Services 
AdministratioB. 

Dated:  November  23,  IWM. 
Thomas  Luedlke, 

Deputy  Associate  Administmtor  for 
Procurement,  NASA. 

Dated:  November  28, 1994. 
Eleanor  R.  Specter. 
Director.  De^nse  ntxMremeat 

Therefore,  48  CFR  Parts  14, 15  and  52 
are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  14. 15  and  52  coatinues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  24  73(c). 

PART  14-SEALED  BIDDING 

2.  Section  14.201-7  is  amended  in 
paragraphs  (a),  {b)(l).  and  (c)(1)  by 
removing  "$100,000,  or  for  the 
Department  of  Defense,  the  National 
Aeronautics  and  Space  Administration, 
and  the  Coast  Guard,  is  expected  to 
exceed  $500,000."  and  inserting  "the 
threshold  for  submission  of  cost  or 
pricing  data  at  15.804-2(a)(l)."  in  its 
place,  by  redesignating  paragraph  (d)  as 
(e).  and  adding  a  new  (d)  to  read  as 
follows: 

14.201-7    Contract  clauses. 

•        •        •        *        » 

(d)  Contracting  officers  shall,  if 
requested  by  the  prime  contractor, 
modify  contracts  to  change  the 
threshold  in  the  contract  to  the  cost  or 
pricing  data  threshold  in  15.804-2(a)(l), 
without  requiring  consideration.  The 
contract  modification  shall  be 
accomplished  by  inserting  into  the 
contract  the  current  version  of  clauses 
52.214-27,  Price  Reduction  for 
Defective  Cost  or  Pricing  Data — 
Modifications — Sealed  Bidding,  and 
52.214-28.  Subcontractor  Cost  or 
Pricing  Data— Modifications— Sealed 
Bidding.  These  new  contract  clauses 
shall  apply  only  to  contract 
modifications  and  subcontracts  for 
which  agreement  on  price  occurs  after 
the  contracting  officer  has  insertetl  the 
new  clauses. 


14.214    [Reserved] 

3.  Set.tion  14.214  is  removi-d  and 
re-Muved. 

PART  1 5— CONTRACTING  BY 
NEGOTIATION 

4.  Section  15.804-2  is  amended  by 
rt;vising  paragraphs  (a)(1)  an^l  (2)  to  re;id 
as  follows: 


15.804-2    Requiring  COM  or  pricing  data. 

(aKl)  The  threshold  for  obtaining  cost 
or  pricing  data  is  $500,000.  This  amount 
will  be  subject  to  adjustment,  effective 
Ctetober  1. 1995,  and  every  five  years 
thereafter.  Except  as  provided  in 
15.804-3,  certified  cost  or  pricing  data 
are  required  before  accomplishing  any 
of  the  following  actions  expected  to 
exceed  the  tfareshoid  in  effect  at  time  of 
agreement  on  price  or,  in  the  case  of 
existing  contracts,  the  threshold 
specified  in  the  contract — 

(i)  The  award  of  any  negotiated 
ixMitract  (except  for  undefinitized 
actions  such  as  letter  contracts); 

(ii)  The  award  of  a  subcontract  at  any 
tier,  if  the  contractor  and  each  higher 
tier  subcontractor  have  been  required  to 
furnish  cost  or  pricing  data  (see  15J)04- 
3(i);  or 

(iii)  The  modification  of  any  sealed 
bid  or  negotiated  contract  (whether  or 
not  cost  or  pricing  data  were  initially 
required)  or  subcontract  covered  by 
paragraph  (a)(l)(ii)  of  this  subsection. 

Price  adjustnient  amounts  shall 
consider  both  increases  and  decreases. 
(For  example,  a  $150,000  modification 
resulting  from  a  reduction  of  $350,000 
and  an  increase  of  $200,000  is  a  pricing 
adjustment  exceeding  $500,000.)  This 
requirement  does  not  apply  when 
unrelated  and  separately  priced  changes 
for  which  cost  or  pricing  data  would  not 
otherwise  be  required  are  included  for 
administrative  convenience  in  the  same 
modification. 

(2)  Contracting  officers  shall,  if 
requested  by  the  prime  contractor, 
modify  contracts  to  change  the 
threshold  in  the  contract  to  the  co.st  or 
pricing  data  threshold  in  paragraph 
(a)(1)  of  this  subsection,  without 
requiring  consideration.  The  frontract 
modification  shall  be  accomplished  by 
inserting  into  the  contract  the  current 
version  of  the  clauses  52.215-23,  Price 
Reduction  for  Defective  Cost  or  Pricing 
Data — Modifications,  and  52.215-25. 
Subcontractor  Cost  or  Pricing  Data- 
Modifications,  or  52.215-24. 
Subcontractor  Cost  or  Pricing  Data,  as 
applicable.  These  new  contract  clauses 
shall  apply  only  to  contract 
modifications  and  subcontracts  for 
which  agreement  on  price  o<:curs  after 
the  contracting  officer  has  inserted  the 
new  clauses. 


15313    [Reserved] 

5.  Section  15.H13  is  removed  and 
reserved,  and  subsections  15.813-1 
through  15.813-7  are  removed. 


PART  52-SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

6.  Section  52.214-27  is  amend**!  by 
revising  the  clause  date  and  the 
introductory  text  of  paragraph  (a)  to 
read  as  follows: 

52.214-27    Price  RedHCtton  tor  Defective 
Cost  or  Pricing  r>ata   lioilillranoni 
Sealed  Bidding 

*  *         •         •         « 

Price  Redactian  for  DcfectiTe  Cost  or  PriciiH 
Data— Modifications-Sealed  BiMm  (Nov 

ItM)  '^ 

(a)  This  clause  shall  become  operative  only 
for  any  modification  to  this  contract 
involving  aggregate  increases  and/or 
decreases  in  costs,  plus  applicable  profits,  of 
more  dian  die  threshoW  for  submission  of 
cost  or  pricing  data  at  (FAR)  48  CFR  15.804- 
2(a)(1).  except  diat  tbit  clause  does  not  apply 
to  any  oiodificaJioo  for  %«fhich  tbe  price  w— 

*  •         •         »         • 

7.  Section  52.214-28  is  amended: 

(a)  By  revising  the  clause  date  and  the 
introductory  text  of  paragraph  (b); 

(b)  In  paragraph  (a)  by  removing 
"$100,000,  or  for  the  Department  of 
Defense,  the  National  Aeronautics  and 
Space  Administration,  and  the  Coast 
Guard,  expected  to  exceed  $500,000  ' 
and  inserting  "the  threshold  for 
submission  of  cost  or  pricing  data  at 
(FAR)  48  CFR  15.804-2(a)(l) "  in  its 
place:  and 

(c)  In  (d)  by  removing  "$100,000.  or 
for  the  Department  of  Defense,  the 
National  Aeronautics  and  Space 
Administration,  and  the  Coast  Guard,  in 
each  subcontract  that  exceeds  $500,000" 
and  inserting  "the  threshold  for 
submission  of  cost  or  pricing  data  at 
(FAR)  48  CFR  15.804-2(a)(l)"  in  its 
place. 

The  revised  text  is  to  read  as  follows: 

52.21 4-28    Sut>contractor  Cost  or  Pricing 
Data— Modifications— Seated  Bidding. 

•  •         •         •         « 

Subcontractor  Cost  or  Pricing  Data — 
Modifications— vSealed  Bidding  (Nov  1<»94| 

•  *  •  •         • 

(b)  Before  awarding  any  sulxx)ntr;it  t 
expected  to  exceed  the  threshold  for 
submission  ofcost  or  pricing  data  at  (FAK) 
48  CFK  1 5.804-2(aKl )  when  entered  into,  or 
pricing  any  subcontract  modification 
involving  aggregate  incTHases  and/or 
d(x;reases  in  costs,  plus  applicable  pnjtits. 
expt'cted  to  exci"(Mi  the  threshold  for 
submission  of  (.-ost  or  pricing  data  at  (F.^RJ 
48  CFR  15.804-2(a){l).  fheOmtnK :torsh«ll 
ri^qiiin-  the  subiontractor  t«)  submit  oist  or 
pricing  data  (artually  or  by  spei:irn: 
identification  in  writing),  unless  the  prite 
is — 
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52.214-29   [Amended] 

8.  Section  52.214-29  is  amended  in 
the  introductory  paragraph  by  revising 
"14.201-7(d)"  to  read  "14.201-7(e)". 

S2^5-23    [Amendwq 

9.  Section  52.215-23  is  amended  by 
revising  the  clause  date  to  read  "(NOV 
1994)"  and  in  the  introductory  text  of 
paragraph  (a)  by  removing  "$100,000,  or 
for  the  Department  of  Defense,  the 
National  Aeronautics  and  Space 
Administration,  and  the  Coast  Guard, 
expected  to  exceed  $500,000"  and 
inserting  "the  threshold  for  submission 
of  cost  or  pricing  data  at  FAR  15.804- 
2(a)(1)"  in  its  place. 

52.215-24   [Amemted] 

10.  Section  52.215-24  is  amended  by 
revising  the  clause  date  to  read  "(NOV 
1994)"  and  twice  in  the  introductory 
text  of  paragraph  (a)  and  once  in  the 
introductory  text  of  (c)  by  removing 
"$100,000.  or  for  the  Department  of 
Defen<«,  the  National  Aeronautics  and  ' 


Space  Administration,  and  the  Coast 
Guard,  e  tpected  to  exceed  $500,000" 
and  inse  ling  "the  threshold  for 
submiss  on  of  cost  or  pricing  data  at 
FAR  15.  04-2(a)(l)"  in  its  place. 

11.  Se  lion  52.215-25  is  amended  by 
revising  he  clause  date,  paragraph  (a), 
the  intra  luctory  text  of  (b),  and  (d)  to 
read  as  f  >llows: 

52^  5-2     Subcontractor  Cost  or  Pricing 
Data— M4  difications. 


Subcontn  ictor  Cost  or  Pricing  Data — 
ModiGcatfons  (Nov  1994) 

(a)  The  requirements  of  paragraphs  (b)  and 
(c)  of  thisjclause  shall  (1)  become  operative 
only  for  any  modification  to  this  contract 
invblvingja  pricing  adjustment  expected  to 
exceed  th*  threshold  for  submission  of  cost 
or  pricing;  data  at  (FAR)  48  CFR  15.804- 
2(a)(1);  add  (2)  be  limited  to  such 
modifications. 

(b)  Before  awarding  any  subcontract 
expected  to  exceed  the  threshold  for 
submissio  n  of  cost  or  pricing  data  at  (FAR) 
48  CFR  1  .804-2(aKl)  when  entered  into,  or 


pricing  any  subcontract  modincation 
involving  a  pricing  adjustment  expected  to 
exceed  the  threshold  for  submission  of  cost 
or  pricing  data  at  (FAR)  48  CFR  15.804- 
2(a)(1).  the  Contractor  shall  require  the 
subcontractor  to  submit  cost  or  pricing  data 
(actually  or  by  specific  identification  in 
writing),  unless  the  price  is — 
•        *        •    ,     •        * 

(d)  The  Contractor  shall  insert  the 
substance  of  this  clause,  including  this 
paragraph  (d),  in  each  subcontract  that 
exceeds  the  threshold  for  submission  of  cost 
or  pricing  data  at  (FAR)  48  CFR  15.804- 
2(a)(1).  when  entered  into. 
(End  of  clause) 

52.215-32    [Removed  and  Reserved] 

12.  Section  52.215-32  is  removed  and 
reserved. 

52^15-37   [Removed  and  Reserved] 

13.  Section  52.215-37  is  removed  and 
reserved. 
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DEPARTMENT  OF  EDUCATION 
RIN182(KZA01 

R«lMbilitatlon  Training  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priorities. 

SUMMARY:  The  Secretary  announces 
priorities  for  four  programs 
administered  by  the  Office  of  Special 
Education  and  Rehabilitative  Services. 
The  Secretary  may  use  these  priorities 
for  competitions  in  fiscal  year  (FY)  1995 
and  subsequent  years.  The  Secretary 
takes  this  action  to  focus  Federal 
financial  assistance  on  areas  of 
identified  national  need.  These 
priorities  are  intended  to  prepare 
individuals  to  enter  rehabilitation 
professions  and  to  maintain  and 
upgrade  the  basic  skills  and  knowledge 
of  trained  rehabilitation  professionals. 
EFFECTIVE  DATE:  These  priorities  take 
efiiact  on  January  4, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
name,  address,  and  telephone  number  of 
the  person  at  the  Department  to  contact 
for  information  on  a  specific  priority  is 
in  the  section  describing  the  program 
under  which  the  priority  is  being 
announced. 

SUPPt.EMENTARY  INFORMATION:  This 
notice  contains  one  priority  imder  the 
statutory  authority  for  Rehabilitation 
Training,  one  priority  under  the 
Rehabilitation  Continuing  Education 
Programs,  four  priorities  under  the 
Rehabilitation  Short-Term  Training 
program,  and  two  priorities  under  the 
Interpreter  Training  for  Individuals  Who 
Are  Deaf  and  Individuals  Who  Are  Deaf- 
Blind  program.  A  separate  competition 
will  be  established  for  each  priority. 
These  programs  are  authorized  by 
section  302  of  the  Rehabilitation  Act  of 
1973,  as  amended  (Act).  The  purpose  of 
each  program  is  stated  separately  under 
the  title  of  that  program.  The 
announcement  for  each  program  also 
lists  the  name,  address,  and  telephone 
number  of  the  person  who  may  be 
contacted  for  further  information. 

These  priorities  support  the  National 
Education  Goal  that,  by  the  year  2000. 
every  adult  American  will  be  literate 
and  will  possess  the  knowledge  and 
skills  necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship.  The 
Department  supports  a  variety  of 
training  activities  in  vocational 
rehabilitation  and  training  that  enhance 
the  knowledge  and  skills  of  personnel. 

On  September  6, 1994,  the  Secretary 
published  a  notice  of  proposed 
priorities  for  these  programs  in  the 
Federal  Register  (59  FR  46118). 


Note:  Ihis  notice  of  final  priorities  does 
not  solicil  applications.  In  any  year  in  which 
the  SecraUry  chooses  to  use  a  priority,  the 
Secretaryi  invites  applications  through  a 
notice  in  the  Federal  Register  and  designates 
that  prio^ty  as  absolute  or  competitive 
preferenae  or  invitational.  The  effect  of  each 
type  of  ptiority  is  explained  in  the  notice  of 
proposedlpriorities  and  in  34  CFR  75.105. 

Notices  inviting  applications  under 
these  competitions  are  published  in 
separate  notices  in  this  issue  of  the 
Federal  Register. 

Analysij  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitatio  n  in  the  notice  of  proposed 
prioritie  >,  64  parties  submitted 
commer  ts.  An  analysis  of  the  comments 
and  of  tl  e  changes  in  the  priorities  since 
publicat  on  of  the  notice  of  proposed 
prioritie  >  follows.  Please  note  that  this 
section  t  ddresses  only  those  proposed 
prioritie  >  on  which  substantive 
commenlts  were  received  or  priorities 
that  have  been  substantially  changed  as 
a  result  i  »f  the  Secretary's  review. 
Technic  il  and  other  minor  changes — 
and  sug]  ested  changes  the  Secretary  is 
not  lega  ly  authorized  to  make  under  the 
applicab  le  statutory  authority — are  also 
not  addi  sssed. 

General  Comments 

Comn  ents:  Three  commenters 
express*  d  concern  that  vocational 
■  evaluatii  in  and  work  adjustment,  an 
imperial  it  component  of  the 
rehabilil  ition  of  persons  with 
disabilit  es,  is  being  eliminated  by  the 
Rehabili  ation  Services  Administration 
(RSA)  as  a  training  focus  from  its 
discretic  nary  grant  programs  in  general 
and  fron  i  these  priorities  in  particular. 
There foi  e.  it  was  recommended  that  an 
additional  priority  be  included  to 
provide  raining  for  community 
rehabilil  ition  personnel  in  the  field  of 
vocatior  3I  evaluation  and  work 
adjustmi  mt. 

Discui  sion:  An  announcement  to  fund 
projects  :hat  will  provide  vocational 
evaluatii  n  and  work  adjustment 
training  [or  FY  1995  was  published  on 
June  16, 1994.  In  addition,  vocational 
evaluatii  m  and  work  adjustment 
training  s  not  precluded  imder  these 
prioritie;. 

Chani  es:  None. 

Comn  ents:  One  commenter 
recommended  that  every  priority 
includeq  in  the  notice,  and  every  future 
RSA  priarity,  provide  training  in  access 
to  assist^e  technology  and  devices.  In 
addition!  one  of  the  same  commenters 


propose! 
prioritie 


Discui  sion:  Training  in  this  area  is 
allowed  under  any  of  the  priorities  in 


that  two  technology-specific 
be  added  to  this  notice. 


this  notice.  The  Secretary  believes  that 
training  rehabilitation  personnel  in 
assistive  technology  can  lead  to 
increased  choices  and  opportunities  for 
persons  with  disabilities. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  a  priority  be  added  that  would 
provide  additional  resources  to  State 
vocational  rehabilitation  agencies  to 
faciUtate  ongoing  career  advancement 
opportunities  on  behalf  of  their  clients. 

Discussion:  The  Secretary  agrees  that 
the  facilitation  of  ongoing  career 
advancement  opportunities  on  behalf  of 
clients  of  State  vocational  rehabilitation 
agencies  is  important.  State  vocational 
rehabilitation  agencies  are  currently 
provided  resources  imder  the  in-service 
training  program  to  carry  out  post- 
employment  programs,  such  as  the 
development  of  career  advancement 
opportunities  for  their  clients. 

Changes:  None. 

Comments:  One  commenter 
recommended  that  the  order  in  which 
the  priorities  are  listed  in  this  notice  be 
changed  to  give  preference  for  funding 
to  one  of  the  priorities  that  is  not  listed 
as  number  one. 

Discussion:  The  order  in  which  the 
priorities  appear  in  the  notice  is  not 
related  to  importance  or  any  preference. 

Changes:  None. 

Rehabilitation  Training 

Priority— National  Clearinghouse  of 
Rehabilitation  Training  Materials 

Comments:  Four  of  the  commenters 
suggested  specific  criteria  that  a 
National  Clearinghouse  should  address 
during  the  grant  competition:  linkages 
with  other  clearinghouses,  the  provision 
of  materials  in  alternative  formats, 
adequate  facilities  for  storage  and 
dissemination,  and  a  project  director 
experienced  in  both  rehabilitation  and 
information  systems. 

Discussion:  The  current  selection 
criteria  already  include  the  concerns 
raised  by  the  commenters  and  will 
provide  the  basis  for  the  evaluation  of 
the  proposals  under  this  program. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  proposed  National 
Clearinghouse  of  Rehabilitation 
Training  Materials  be  merged  with  the 
National  Rehabilitation  Information 
Center,  which  is  fimded  by  the  National 
Institute  on  Disability  and 
Rehabilitation  Research. 

Discussion:  While  such  a  merger  is 
not  feasible  at  this  time,  the  possibility 
of  such  a  merger  will  be  considered. 

Changes:  None. 
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Rehabilitation  Continuing  Education 
Programs 

Priority— Rehabilitation  Con  tinuing 
Education  Pmgmms  for  Pmxiders  of 
Community  Rehabilitation  Services 

Comments:  Ten  of  the  commenters 
indicated  their  desire  to  have  a  project 
under  this  priority  in  their  geographical 
region. 

Discussion:  The  Secretary  will 
consider  the  needs  of  all  regions  as  well 
as  the  geographical  distribution  of 
projects  in  selecting  grantees.  Regions 
that  are  not  annoimced  for  funding  in 
FY  1995  will  be  considered  for 
competitions  in  FY  1996  and  FY  1997. 
Changes:  None. 

Comments:  Six  commenters  expressed 
concern  regarding  the  availability  of 
training  under  this  priority  to  direct 
service  personnel  in  rural  areas,  and 
several  of  these  commenters 
recommended  that  projects  under  this 
priority  be  required  to  coordinate 
training  through  existing  programs  in 
rural  areas  or  use  distance  education 
strategies. 

Discussion:  Projects  funded  under  this 
priority  are  required  to  provide  training 
for  direct  service  personnel  throughout 
a  multi-State  geographical  area.  The  use 
of  distance  education  strategies  and 
linkages  with  existing  training  programs 
serving  rural  areas  is  not  precluded 
under  this  priority. 
Changes:  None. 
Comments:  Two  commenters 
expressed  concern  that  the  priority  will 
discourage  academic  and  certificate 
training,  and  one  commenter  suggested 
that  academic-type  training  be  included 
under  the  priority. 

Discussion:  The  focus  of  this  priority 
is  on  the  provision  of  ongoing  post- 
employment  training  in  community 
rehabilitation  programs.  The  Secretary 
believes  that  the  training  proposed  is 
appropriate  to  meet  these  needs. 
C/jonges;  None. 
Comments:  Two  commenters 
recommended  that  the  priority 
emphasize  human  resource 
development  principles. 

Discussion:  The  Secretarj'  believes 
that  the  provision  of  quality  post- 
employment  training  that  will  maintain 
or  upgrade  the  skills  of  persons  engaged 
in  community  rehabilitation  programs  is 
career  enhancing  and  reflective  of 
human  resource  development 
principles. 
Changes:  None. 
Comments:  Two  commenters 
suggested  that  programs  funded  under 
this  priority  provide  technical 
assistance  and  demonstrate  institutional 
collaboration. 
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Discussion:  These  activities  may  be 
carried  out  by  projects  funded  under 
this  priority. 
Changes:  None. 

Comments:  One  commenter  expressed 
concern  that  the  priority  will  not 
provide  training  opportunities  for 
professional  persons,  such  as  vocational 
evaluators  and  work  adjustment 
personnel,  who  are  employed  by 
community  rehabilitation  programs. 

Discussion:  The  Secretary  notes  that 
the  priority  addresses  the  need  for 
ongoing  post-employment  training  for 
all  personnel  employed  by  community 
rehabilitation  programs. 
Changes:  None. 

Comments:  One  commenter  suggested 
that  the  priority  be  more  responsive  to 
individuals  with  disabilities  by 
requiring  the  projects  funded  under  this 
priority  to  promote  cooperation  with 
local  partnerships  funded  by  the 
School-to-Work  Opportunities  Act  and 
with  employment  centers,  and  to 
include  training  in  the  evaluation  of 
occupational  and  skill  attainment. 

Discussion:  The  Secretary  believes 
that  these  activities  are  encouraged 
under  the  priority  as  projects  are 
required  to  coordinate  their  efforts  with 
employment  agencies  and  school-to- 
work  projects,  as  well  as  to  provide 
training  to  meet  recurrent  and  common 
training  needs,  which  could  include  the 
evaluation  of  occupational  and  skill 
attainment. 
Changes:  None. 

Comments:  One  commenter  expressed 
concern  that  the  term  "community 
rehabilitation  programs"  may  be 
perceived  in  many  parts  of  the  country 
to  include  organizations  serving 
mentally  ill  individuals,  and  in  other 
parts  of  the  country  it  may  be  more 
narrowly  defined  to  include  only 
facilities  or  sheltered  workshops. 

Discussion:  The  Secretar\'  believes 
that  the  term  "community  rehabilitation 
programs"  is  inclusive  of  organizations 
serving  individuals  with  mental  illness. 
Changes:  None. 

Comments:  One  commenter  suggested 
that  the  training  under  this  priority  be 
restricted  to  State  vocational 
rehabilitation  personnel. 

Discussion:  State  vocational  ' 
rehabilitation  personnel  are  but  one 
resource  for  individuals  with 
disabilities.  Other  significant  resources 
include  services  and  personnel 
provided  by  commimity  rehabilitation 
programs.  On-going  post-employment 
training  targeted  to  these  programs  is 
necessary  to  achieve  improved 
employment  outcomes  for  persons  with 
disabilities.  In  addition,  the 
Rehabilitation  Act  requires  that  a  large 
portion  of  the  training  program 


allocation  be  used  solely  for  State 
agency  personnel  training.  The  purpose 
of  this  priority  is  to  target  funds 
specifically  toward  a  population  of 
personnel  that  does  not  receive  specific 
funding. 
Changes:  None. 

Rehabilitation  Short-Term  Training 
Program 

Priority  1— Personnel  Specifically 
Trained  To  Deliver Senices  in  Client 
Assistance  Programs 

Comments:  One  commenter  indicated 
that  the  priority  would  be  enhanced  bv 
inclusion  of  training  in  systemic 
advocacy. 

Discussion:  The  Secretary  agrees  that 
systemic  advocacy  is  an  important 
component  of  Client  Assistance 
Programs  and  believes  that  the  prioritv 
as  written  allows  for  this  type  of 
training  under  this  priority. 

Changes:  None. 

Priority  2— Training  Rehabilitation  and 
Mental  Health  Personnel  To  Provide 
Improved  Rehabilitation  Senices  to 
Individuals  With  Mental  Illness 

Comments:  One  commenter  indicaJed 
that  the  use  of  a  strong  peer-counseling 
role  in  the  provision  of  support  to 
consumers  and  their  families  has  been 
beneficial  and  should  be  a  component  of 
the  proposed  priority. 

Discussion:  Training  on  the  use  of 
demonstrated  beneficial  strategies  such 
as  peer-counseling  is  authorized  under 
the  priority. 

Changes:  None. 

Priority  3 — Training  Members  of 
American  Indian  Tribes,  State 
Vocational  Rehabilitation  Staff,  and 
Rehabilitation  Educators  on  Senices  for 
American  Indians  With  Disabilities 

Comments:  One  commenter  expressed 
concern  that  the  priority  restricts 
training  to  States  having  high  American 
Indian  populations  when  the  needs  of 
American  Indians  living  in  States  with 
low  populations  are  just  as  great.  In 
addition,  the  commenter  indicated  that, 
since  the  needs  of  these  two  groups  are 
different,  it  will  be  difficult  for  States 
with  low  American  Indian  populations 
to  successfully  replicate  the  training 
models  developed.  For  these  reasons, 
the  commenter  recommended  that  the 
priority  be  opened  to  all  Slates. 

Discussion:  The  Secretary  does  not 
agree  that  the  needs  and  issues  of  the 
individuals  are  different  if  the 
population  of  American  Indians  is  low 
in  the  State.  Ser\ices  still  must  be 
culturally  appropriate  for  the 
individuals.  The  purpose  of  the  training 
is  to  develop  the  skills  of  rtfhabilitntiot 
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couns0k>n  aad  other  staff  who  work  in 
State  rehabibtation  agencies  on  how  to 
work  effectively  with  American  Indians. 
The  priority  mandates  that  the  project 
address  the  use  of  appropriate 
rehabilitation  methods,  cultural 
differences,  and  development  of  mutual 
understanding  and  trust  between  the 
service  provider  and  recipient  of 
services  through  the  development  of 
culturally  sensitive  rehabilitation 
traiiiing  materials.  The  Secretary  does 
not  agn;e  that  replication  will  be 
difficult  since  the  size  of  the  population 
within  the  State  is  not  considered  to  be 
a  factor  in  using  appropriate 
rehabilitation  methods  that  respect  the 
cultural  differences.  The  Secretary  does 
agree,  however,  that  the  training  should 
be  made  available  to  all  States  where 
there  is  a  significant  population  of 
American  Indians  since  the  State  is 
required  to  provide  vocational 
rehabilitation  services  to  American 
Indians  who  are  individuals  with 
disalnlities  residing  in  the  State  to  the 
same  extent  as  the  State  provides  those 
services  to  other  significant  segments  of 
the  population  of  mdividuals  with 
disabilities  residing  in  the  State  (section 
101(aK20)  of  the  Rehabilitation  Act  of 
1973.  as  amended). 

Chcutges:  The  priority  has  been 
clianged  to  target  States  with  signincacit 
rather  than  high  American  Lidian 
populations. 

Comments:  One  commenter  indicated 
opposition  to  the  priority  because  of  its 
focus  on  one  specific  population,  stating 
that  such  a  focus  would  encourage 
division  among  the  underserved  and 
unserved. 

Discussion:  The  Secretary  does  not 
agree  that  focusing  this  priority  on  a 
population  that  is  one  of  the  most 
underserved  and  unserved  groups  of 
individuals  with  disabilities  would 
encourage  division  among  unserved  and 
underserved  groups.  The  Secretary 
bdieves  that  the  cultural  differences  ot 
American  Indians  requires  special 
emphasis  to  improve  services. 

Changes:  None, 

C(nnn\ents:  One  commenter  e\pre.ssed 
concern  over  the  train-the-trainer 
approach  required  by  this  priority  and 
reconimended  that  the  best  approach  to 
understanding  the  rehabilitation  issues 
and  ensuring  sensitivity  to  cultural 
needs  is  to  use  American  Indians  to 
help  State  agency  personnel  Improve 
skills  necessary  for  the  provision  of 
services.  The  commenter  believes  that 
focusing  on  the  development  of  local 
relationships  and  the  use  of  available 
iMuterials  would  serve  State  agencies 
lietterand  that  a  collaborative  training 
.ipttrojich  would  he  more  appropriate. 


Discxis^ion:  The  inclusion  of 
Americai  Indians  in  the  development  of 
all  aspect  >  of  the  training  and  in  the 
developn  ent  of  training  materials  under 
this  prior  ty  is  mandatory.  Additionally, 
nothing  i  i  this  priority  or  in  the  train- 
the-traim  r  approach  would  preclude  the 
use  of  air  tady  available  materials.  The 
Secretary  further  notes  that  training  in 
the  development  of  local  relationships 
can  be  included  in  the  training  materials 
that  address  appropriate  rehabilitation 
methods  In  providing  vocational 
rehabilitaion  services  to  American 
Indians  v«|ith  disabilities. 

C/iangds:  None. 

Training  pf  Interpreters  fbr  Individuals 
Who  Are  Deaf  and  Individuals  Who 
Are  Deaf  Blind 

General  ( omments 

Commi  nts:  Two  commenters 
recomme  ided  that  a  signiHcant  effort 
and  coral  litment  be  made  to  the 
training  c  f  oral  interpreters  and  that 
training  I  ecome  a  funding  priority.  It 
was  suggi  sted  that  applicants  for  grants 
be  asked  to  document  how  they  will 
interest  people  in  oral  interpreting 
training  i  nd  to  include  information  on 
the  conte  its  of  the  curriculum. 

Discusi  ion:  The  regulations  in  34  CFR 
396.1  des  aribe  the  Training  of 
Interpret)  rs  for  Individuals  Who  Are 
Deaf  and  ndividuals  Who  Are  Deaf- 
Blind  pre  >ram  as  a  program  that  trains 
a  sufficie  it  number  of  skilled 
interpreti  rs  to  meet  the  communication 
needs  of  ndividuals  who  are  deaf  and 
individuj  Is  who  are  deaf-blind  by 
training  ipanual.  tactile,  oral,  and  cued 
speech  ii^erpreters.  The  curriculum 
developed  by  the  National  Technical 
Institute  lor  the  Deaf  for  the  training  ot 
oral  inteipreters  is  included  in  the 
training  program  conducted  by  the  two 
federally  funded  national  interpreter 
training  projects  and  is  also  being  used 
by  the  lUregional  interpreter  training 
projects,  n  addition,  within  the 
t:urriculu  m  of  each  of  the  affiliate 
institutio  is.  preservice  training 
programs  provide  an  introduction  to 
oral  inter  iretingand  other  interpreting 
methodo  ogies. 

Cliongi  s:  None. 

Commi  nts:  One  commenter 
recomme  ided  that  research  be 
conducts  d.  perhaps  under  the  auspices 
of  Nation  b1  Institute  on  Disability  and 
RehabiUt  ition  Research  (NIDRR),  in  the 
area  of  si  ;n-to-voice  interpreting  to 
identify  I  le  factors  involved  in  the 
developn  lent  of  competency  in  .sign-to- 
voi<»  inti  rpreting.  Concern  was  also 
expre.sse(   about  the  proliferation  of  the 
interpret  ir  certification  systems,  and 
commeni  ws  urged  that  a  stronger  link 


be  established  between  current  projects 
involved  in  training  of  sign  language 
interpreters  and  external  practices  for 
evaluation  and  certification  .of  sign 
language  interpreters. 

Discussion:  The  Secretary  recognizes 
the  importance  of  comjjetency  in  the 
area  of  sign-to-voice  interpreting  and 
believes  that  it  is  the  responsibility  of 
the  training  projects  to  include  this 
aspect  of  interpreting  in  their  curricula. 
The  comment  ccHKrerning  the  need  for 
research  in  this  area  will  be  shared  with 
appropriate  individuals  in  NIDRR. 
Concerning  the  need  for  stronger  links 
between  the  training  projects  and  the 
authorities  responsible  for  evaluation 
and  certification  of  interpreters.  34  CFR 
396.20  of  the  regulations  on  applicatioa 
content  requires  that  an  application 
include  an  assurance  that  the  project 
shall  cooperate  or  coordinate  its 
activities,  as  appropriate,  with  the 
activities  of  other  projects  funded  under 
this  program.  In  addition,  the  Secretary 
points  out  th^  certain  projects  that  are 
currently  funded  are  coordinating  with 
external  entities  in  the  field  for  the 
certification  of  sign  language 
interpreters. 

Changes:  None. 

Comments:  One  commenter 
supported  the  priority  to  increa.se  the 
focus  on  training  of  interpreters  for 
individuals  who  are  deaf-blind: 
however,  it  was  requested  that  the 
Department  consider  the  maximum 
possible  project  period  of  60  months  as 
a  full  funding  cycle  rather  than 
assessing  the  project  during  its  third 
year  to  determine  whether  there  is  a 
need  to  provide  funding  beyond  3fi 
months. 

Discussion:  The  Setrretary  has 
identified  a  maximum  possible  project 
period  of  60  months.  The  Secretary 
believes  that  at  least  36  months  will  be 
nei»ssary  to  meet  the  requirements  of 
the  priority.  The  Secretary  believes  that 
an  assessment  during  the  third  year  of 
the  project  period  is  necessary  to  ensure 
that  the  project  is  meeting  the  objectives 
established  in  its  original  application 
and  to  determine  whether  there  is  a 
need  to  provide  funding  beyond  36 
monthii. 

Changes:  None. 

Comments:  Two  commenters 
suggested  that  the  project  period  be 
permitted  to  extend  beyond  60  months. 

Discussion:  The  project  period  i« 
limited  by  the  Act  to  no  more  than  60 
months.  Furthermore,  the  Secretary 
believes  that  the  60-month  project 
period  will  provide  sufficient  time  lo 
carry  out  the  requirements  of  this 
priority  ' 

Changes:  None  \ 
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Comments:  One  commenter  requested 
that  additional  requirements  be 
included  under  this  priority  to  require 
adherence  to  the  Conference  of 
Interpreter  Trainers  program  standards, 
and  that  the  project  also  include  a 
program  component  that  shows  an  effort 
to  recruit  and  train  individuals  who  are 
deaf  to  become  interpreters/ 
transliterators  for  individuals  who  are 
deaf-blind. 

Discussion:  The  regulations  in  §  396.4 
define  "qualified  professional"  as  an 
individual  who  has  either  met  existing 
national  or  State  certification  or 
evaluation  requirements;  or  successfully 
demonstrated  equivalent  interpreting 
skills  through  prior  work  experience. 
The  Secretary  believes  that  this 
definition  gives  the  project  the 
necessary  flexibility  to  determine  the 
most  appropriate  certification  or 
evaluation  requirements  for  its  purpose 
and  geographic  area.  The  regulations  in 
34  CFR  385.44  require  that  any  grantee 
who  provides  training  must  give  due 
regard  to  the  training  of  individuals 
with  disabilities  as  part  of  its  effort  to 
increase  the  number  of  qualified 
personnel  available  to  provide 
rehabilitation  services.  The  Secretary 
believes  that  this  requirement 
adequately  responds  to  the 
recommendation  that  the  project  make 
an  effort  to  recruit  and  train  individuals 
who  are  deaf  to  become  interpreters/ 
transliterators  for  individuals  who  are 
deaf-blind. 
Changes:  None. 

Priority  1— National  Project  with  Major 
Emphasis  on  Interpreting  for 
Individuals  Who  Are  Deaf-Blind 

Comments:  One  commenter  suggested 
that  the  training  program  be  located  in 
proximity  to  a  substantial  population  of 
individuals  who  are  deaf-blind. 

Discussion:  The  regulations  in  34  CFR 
396.20(b)  require  that  the  project's 
application  include  a  description  of  the 
geographical  area  to  be  served.  The 
instructions  accompanying  the  request 
for  applications  will  emphasize  further 
this  requirement  to  highlight  the 
importance  of  the  existence  of  an 
adequate  target  population  to  be  served 
by  the  project  in  its  geographical  area. 

Changes:  None. 

Priority  2— National  Project  to  Address 
the  Interpreting  Needs  of  Culturally 
Diverse  Communities 

Comment:  One  commenter  suggested 
that^he  purpose  of  the  program  as 
stated  in  the  notice  of  proposed 
priorities  be  modified  by  inserting 
between  the  words  "skilled 
interpreters"  and  "throughout"  the 


following  phrase:  "particularly  those 
bom  culturally  diverse  backgrounds." 

Discussion:  The  Secretary  agrees  that 
this  suggestion  has  merit  because  it 
emphasizes  the  importance  of  recruiting 
potential  interpreters  bom  those 
culturally  diverse  communities; 
however,  the  purpose  of  the  program  is 
stated  in  the  regulations  and  was  simply 
repeated  for  informational  purposes  in 
the  notice  of  proposed  priorities. 
Consequently,  it  would  be  necessary  to 
propose  the  requested  change  in  a 
notice  of  proposed  rulemaking. 

Changes:  None. 

Comment:  Two  commenters  voiced 
support  for  this  priority  and  one  of  these 
two  commenters  recommended  that  the 
training  projects  be  housed  in  an 
Historically  Black  College  or  University 
(HBCU).  The  other  commenter  believed 
that  the  priority  should  establish 
appropriate  liaisons  with  postsecondary 
education  institutions  with  significant 
enrollment  of  students  representing 
culturally  diverse  backgrounds, 
particularly  Historically  Black  Colleges 
and  Universities. 

Discussion:  The  Secretary  .appreciates 
this  support  and  notes  that  the 
regulations  in  34  CFR  396.2  concerning 
eligibility  for  an  award  would  include 
applications  for  training  grants  from 
Historically  Black  Colleges  and 
Universities. 

Changes:  None. 

Rehabilitation  Training 

Purpose  of  Program:  The 
RehabiUtation  Training  program 
supports  projects  to  ensure  that  skilled 
personnel  are  available  to  provide 
rehabilitation  services  to  individuals 
with  disabilities  through  vocational, 
medical,  social,  and  psychological 
rehabilitation  programs,  through 
supported  employment  programs, 
through  independent  living  sei^^ices 
programs,  and  through  client  assistance 
programs.  The  program  supports 
projects  to  maintain  and  upgrade  basic 
skills  and  knowledge  of  personnel 
employed  to  provide  state-of-the-art 
service  delivery  systems  and 
rehabilitation  technology  services. 
For  Further  Information  Contact: 
Robert  Werner.  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  3322  Switzer  Building, 
Washington,  DC.  20202-2649. 
Telephone:  (202)  205-8291.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday, 


Priority 

Priority— National  Clearinghouse  of 
Rehabilitation  Training  Materials 
Background 

The  Rehabilitation  Ser\'ices 
Administration  (RSA)  has  hmded  a 
clearinghouse  for  rehabifitation  training 
materials  since  1961.  Over  the  years,  the 
clearinghouse  has  facilitated  the 
development  and  dissemination  of 
material  for  use  in  the  training  of 
rehabilitation  personnel.  Regulations  for 
the  Rehabilitation  Training  program  in 
34  CFR  385.42  state  that  a  set  of  any 
training  materials  developed  under  the 
Rehabilitation  Training  program  must 
be  submitted  to  any  information 
clearinghouse  designated  by  the 
Secretary.  The  project  funded  under  this 
priority  would  be  designated  to  receive 
training  materials  developed  by  other 
projects  during  the  project's  duration. 
Users  of  the  clearinghouse  cover  the 
range  of  rehabilitation  providers,  but 
most  frequently  include  State  vocational 
rehabilitation  agency  personnel. 
rehabilitation  counselors,  rehabilitation 
educators,  community  rehabilitation 
program  personnel,  and  advocates  for 
individuals  with  disabilities. 

The  Secretan,'  has  identified  a 
maximum  possible  project  period  of  60 
months.  The  Secretary  believes  that  at 
least  36  months  will  be  necessary  to 
meet  the  requirements  of  the  priority. 
The  Secretary  will  be  assessing,  during 
the  third  year  of  the  project  period, 
whether  there  is  a  need  to  provide 
funding  beyond  36  months. 

Priority 

The  project  must — 

•  Demonstrate  experience  and 
capacity  to  provide  for  a  national 
clearinghouse  of  rehabilitation  training 
materials; 

•  Identify  and  gather  rehabilitation 
information  and  training  materials  for 
use  in  preparing  pre-service  and  in- 
service  education  and  training  for 
rehabilitation  personnel; 

•  Disseminate,  in  a  cost-effective 
manner,  rehabilitation  information  and 
state-of-the-art  training  materials  and 
methods  to  rehabilitation  personnel  to 
assist  them  in  achieving  improved 
outcomes  in  vocational  rehabilitation, 
supported  employment,  and 
independent  living;  and 

•  Provide  linkages  and  policies  for 
the  exchange  of  information  and  referral 
of  inquiries  with  other  existing 
clearinghouses  and  information  centers 
supported  by  the  U.S.  Department  of 
Education,  including  the  Educational 
Resources  Information  Center  and  tht- 
National  Rehabilitation  Information 
Center. 
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Selection  Criteria 

,   In  evaluating  applications  for  ^ants 
under  this  comp^tion.  the  Secretary 
uses  the  Education  Department  General 
Administrative  Regulations  selection 
criteria  in  34  CFR  75.210. 

The  regulations  in  34  CFR  75.210 
provide  that  the  Secretary  may  award 
up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition,  the  Secretary 
distributes  the  additional  15  points  as 
follows: 

Plan  of  operation  (34  CFR 
75.210(b)(3)).  Fifteen  points  are  added 
to  this  criterion  for  a  possible  total  of  30 
points. 

Applicable  Program  Regulations:  34 
CFR  Part  385. 

Program  Autttority:  29  U.S.C  774. 

Rehabilitation  Continaing  Education 
Programs 

Purpose  of  Program :  The 
Rehabilitation  Continuing  Education 
Programs  are  designed  to  support 
training  centers  that  serve  either  a 
Federal  region  or  another  geographical 
area  and  provide  for  a  broad  integrated 
sequence  of  training  activities  that  focus 
on  meeting  recurrent  and  common 
training  noads  of  employed 
rehabilitation  personnel  throughout  a 
multi-State  geographical  area. 

For  Further  Information  Contact: 
Beverly  Steburg,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.VV.,  Room  3328  Switzer  Building. 
Washington.  DC.  20202-2649. 
Telephone:  (202)  205-9817.  hidividuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  tlu-ough 
Friday. 

Priority 

Priority — Rehabilitation  Continuing 
Education  Programs  for  Providers  of 
Community  Rettabilitation  Senices 

Background 

In  section  2(a)  (2)  and  (5)  of  tlie  Act. 
Congress  reponed  findings  that,  as  a 
group,  individuals  with  disabilities 
constitute  one  of  the  most 
disadvantaged  grouf>s  in  society  subject 
to  discrimination  in  many  critical  areas, 
including  employment.  Furthermore. 
Congress  found  that  individuals  with 
disabihties,  including  individuals  with 
the  most  severe  disabilities,  have 
demonstrated  their  ability  to  achieve 
gainful  employment  in  integrated 
settings  if  appropriate  services  and 
supports  are  provided. 

Community  rehabilitation  programs, 
working  closely  with  indiviciual.s  with 


disabilities!  their  advocates, 
representatives,  families,  labor  unions, 
and  emplo|efs,  are  a  significant 
resource  fof  addressing  the  national 
problem  of  unemployment  and 
underemplpjrment  of  individuals  with 
severe  disabihties.  Those  programs 
serve  an  estimated  two  million 
individuals  with  disabilities  annually, 
many  throi  gh  referral  arrangements 
with  vocati  >nal  rehabilitation  State 
agencies. 

Ongoing  )ost-employment  training  is 
needed  for  dl  who  work  in  community 
rehabilitati  )n  programs  to  achieve 
improved  e  uployment  outcomes  for 
individuals  with  disabilities,  especially 
volunteers,  providers,  and  employers 
who  fill  ke;  roles  in  stafTmg,  directing, 
and  using  t  lese  programs. 

In  the  palt.  RSA  funded  many 
nonacademjic  training  programs  that 
maintain  o>  upgrade  the  skills  of 
currently  employed  individuals  in 
conununity  rehabilitation  programs 
under  the  Rehabilitation  Long-Term 
Training  pipgram.  However,  final 
regulationslfor  the  Rehabilitation  Long- 
Term  Training  program  (59  FR  31060) 
focus  on  the  support  of  academic 
programs  that  award  degrees  or 
certificates.  Therefore,  support  for 
nonacadeir  ic  training  programs  will  be 
carried  out  under  the  other  applicable 
training  pn  gram  authorities,  such  as 
this  Rehabi  itation  Continuing 
Education   irogram,  the  Short-Term 
Training  pi  sgram,  and  the  Experimental 
and  Innova  ive  Training  program. 

The  Seer  rtary  has  identified  a 
maximum  (ossibie  project  period  of  60 
months.  Tl  e  Secretary  believes  that  at 
least  36  mo  nths  will  be  necessary  to 
meet  the  re  juirements  of  the  priority. 
The  Secreti  ry  will  be  assessing,  during 
the  third  y<  ar  of  the  project  period, 
whether  th<  nre  is  a  need  to  provide 
funding  be  ond  36  months. 

Priority 

The  proji  ct  must — 

•  Provide  post-employment  training 
for  job  coaaies  and  other  direct  service 
communitjj  rehabilitation  personnel, 
including  <  mployers  and  co-workers  of 
people  wit  i  disabilities  who  provide 
support  at '  work  for  persons  with  severe 
disabilities  (often  called  natural 
support),  a(  ministrators,  volunteers  and 
peer  courts  lors,  and  other  personnel  pf 
community  rehabilitation  programs: 

•  Coord:  jate  with  activities 
supported  >y  business  and  industry. 
State  vocat  onal  rehabilitation  agencies, 
school-to-v  ork  transition  projects,  and 
job  develof  ment  centers  funded  by  the 
National  In  >titute  on  Disability  and 
Rehabilitat  on  Research; 


•  Provide  seminars,  fbnuns,  train-the- 
trainer  training,  technical  assistance, 
and  similar  methods  to  meet  recurrent 
and  common  training  needs  of 
employed  rehabilitation  pe(;sonnel 
throughout  a  multi-State  geographical 
area;  and  J 

•  Demonstrate  potential  for 
replication  of  training  methoSS^ased  on 
project  outcomes  through  the 
dissemination  of  training  materials  and 
protocols. 

Applicable  Program  Regulations:  34 
CFR  Part  389. 
Program  Authority:  29  U.S.C.  774. 

Rehabilitation  Short-Term  Training 

Purpose  of  Program:  The  purpose  of 
the  Rehabilitation  Short-Term  Training 
program  is  to  provide  Federal  support 
for  the  development  and  conduct  of 
special  seminars,  institutes,  workshops, 
and  technical  instruction  in  areas  of 
special  significance  to  the  delivery  of 
vocational,  medical,  social,  and 
psychological  rehabilitation  services. 

For  Further  Information  Contact:  For 
priority  1,  contact  Beverly  Steburg,  U.S. 
Department  of  Education.  600 
Independence  Avenue,  S.W.,  Room 
3328,  Switzer  Building,  Washington, 
D.C.  20202-2649.  Telephone:  (202)  205- 
9817.  For  priority  2,  contact  Ellen 
Chesley,  U.S.  Department  of  Education. 
600  Independence  Avenue,  S.W.,  Room 
3318,  Switzer  Building,  Washington. 
D.C  20202-2649.  Telephone  (202)  205- 
9481.  For  priority  3,  contact  Barbara 
Sweeney,  U.S.  Department  of  Education, 
600  Independence  Avenue,  S.W.,  Room 
3225,  Switzer  Building,  Washington, 
D.C.  20202-2735.  Telephone:  (202)  205- 
9544.  For  priority  4,  contact  Parma 
Yarkin,  U.S.  Department  of  Education, 
600  Independence  Avenue,  S.W.,  Room 
3220,  Switzer  Building,  Wa.shington, 
D.C.  20202-2647.  Telephone:  (202)  205- 
8733.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Priorities 

Priority  1 — Personnel  Specifically 
Trained  to  Deliver  Services  in  Client 
Assistance  Programs 

Background 

The  Rehabilitation  Act  Amendments 
of  1992  (Pub.  L.  102-569)  made 
significant  changes  in  rehabilitation 
service  provisions  under  Title  I  of  the 
Act.  Client  Assistance  Programs  (CAPs) 
provide  assistance  in  informing  and 
advising  all  clients  and  applicants  of 
available  benefits  under  the  Act.  Section 
302  of  the  Act  includes  personnel 
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specifically  trained  to  deliver  serx'ices  in 
CAPs  to  be  among  the  personnel  that  the 
Rehabilitation  Training  program  must 
consider  in  reviewing  personnel 
shortages  and  training  needs.  Through 
the  1992  Survey  of  Personnel  Shortages 
and  Training  Needs  in  Vocational 
RehabiUtation,  CAP  directors  have 
reported  critical  training  needs  for  both 
CAP  administrative  and  service-deUvery 
personnel. 

The  Secretary  has  identified  a 
maximum  possible  project  period  of  60 
months.  The  Secretary  believes  that  at 
least  36  months  will  be  necessary  to 
meet  the  requirements  of  the  priority. 
The  Secretary  will  be  assessing,  during 
the  third  year  of  the  project  period, 
whether  there  is  a  need  to  provide 
funding  beyond  36  months. 

Priority 

The  project  must — 

•  Provide  training  to  CAP  personnel 
on  an  as-needed  basis,  including — (i) 
Management  training  on  skills  needed 
for  strategic  and  operational  planning 
and  direction  of  CAP  services;  and  (2) 
Consumer  advocacy  training  on  skills 
and  knowledge  needed  by  CAP  staff  to 
assist  persons  with  disabilities  to  gain 
access  to  and  to  use  the  services  and 
benefits  available  under  the 
Rehabihtation  Act,  particularly  new 
Title  I  requirements; 

•  Coordinate  training  efforts  with 
training  supported  by  the  Center  for 
Mental  Health  Services  and  the 
Administration  on  Developmental 
Disabilities  for  protection  and  advocacy 
on  common  areas,  such  as  financial 
management;  and 

•  Include  both  national  and  regional 
training  seminars  in  each  project  year. 

Priority  2— Training  Rehabilitation  ond 
Mental  Health  Personnel  to  Provide 
Improved  Rehabilitation  Services  to 
Individuals  With  Mental  Illness 


Background 

High  turnover  rates  and  inadequate 
academic  prepM-ation  of  service  staff  are 
continuing  problems  among  programs 
providing  rehabilitation  services  to 
individuals  with  severe  mental  illness 
(Pratt  and  Gill,  "Developing  Interagency 
In-Service  Training,"  Psychosocial 
Rehabihtation  Journal,  Vol.  16,  No.  1, 
July.  1992).  Ongoing  research  has 
documented  the  need  for  competency- 
based  training  to  promote  the 
recruitment,  career  development,  and 
retention  of  personnel  who  provide 
support  and  rehabilitation  services  to 
persons  with  mental  illness  ("A 
Comprehensive  Study  of  Human 
Resource  Development  Issues-Present 
and  Future — for  Personnel  Providing 


Psychosocial  Rehabilitation  Services." 
Project  No.  H133G10072.  awarded  July 
1. 1991,  by  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
to  the  International  Association  of 
Psychosocial  Rehabilitation  Services). 

Provision  of  rehabilitation  services  to 
persons  with  severe  mental  ilhiess  is 
complicated  by  the  need  for  staff  to 
interact  frequently  with  professionals  in 
other  agencies  and  disciplines.  Cross- 
training  of  counselors,  psychiatrists, 
psychologists,  social  workers, 
evaluators,  and  other  professionals  is 
essential  to  effective  interagency 
cooperation.  RehabiUtatiMi  and  related 
staff  must  be  knowledgeable  about  key 
legislation  such  as  the  Rehabilitation 
Act  of  1973,  the  Americans  with 
Disabilities  Act,  and  the  Social  Security 
Act.  Increasingly,  rehabihtation  services 
involve  persons  with  severe  mental 
illness  making  their  own  choices  and 
family  members  having  a  role  in 
rehabilitation  programs.  Staff  require 
training  to  be  effective  in  consumer- 
directed  rehabilitation. 

The  Secretary  intends  to  make  an 
award  with  a  project  periodof  up  to  36 
months. 


Priority 

Projects  must — 

•  Develop  training  to  improve  the 
skills  and  knowledge  of  existing 
personnel  in  providing  mental  health 
and  vocational  rehabihtation  services  to 
persons  with  severe  mental  illness; 

•  Disseminate  training  materials  on 
organizational  coordination,  resources, 
and  organizational  linkages,  including 
findings  from  RSA-supported 
demonstration  projects,  that  will 
enhance  employment  outcomes  of 
individuals  with  mental  illness  served 
by  the  programs  of  vocational 
rehabihtation,  supported  employment, 
and  independent  Uving; 

•  Improve  the  skills  of  rehabilitation 
counselors,  administrators,  and  related 
professionals,  such  as  psychologists, 
evaluators,  and  psychiatrists,  in  working 
with  persons  with  mental  ilhiess 
disabilities  in  the  development  and 
implementation  of  Individuahzed 
Written  Rehabihtation  Programs  and 
vocational  placements; 

•  Develop  instructional  techniques 
for  working  with  consumers  and  family 
members  on  problem-solving  and 
decisionmaking  skills  that  will  enhance 
employment  outcomes: 

•  Include  information  in  curriculum 
materials  on  provisions  of  Titles  II  and 
XVI  of  the  Social  Seciuity  Act  that  are 
related  to  work  incentives  for 
individuals  with  disabilities  and  on 
employment-related  provisions  of  tJie 
Americans  with  Disabihties  Act; 


•  Provide  training  through  special 
seminars,  institutes,  workshops,  and 
other  short-term  courses  in  technical 
matters  relating  to  the  delivery  of 
rehabilitation  services  to  individuals 
with  severe  mental  ilhiess; 

•  Provide  training  for  three  or  more 
States;  and 

•  Demonstrate  potential  for 
replication  based  on  project  out«:omes 
through  the  dissemination  of  training 
materials  and  protocols. 

Priority  3— Training  Members  of 
American  Indian  Tribes,  State 
Vocational  Rehabilitation  Agency  Staff 
and  Rehabilitation  Educators  on 
Services  for  American  Indians  With 
Disabilities 

Background 

The  Act  has  a  number  of  provisions 
that  relate  to  the  needs  of  American 
Indians  with  disabilities.  Under  .section 
101(a)(20),  States  are  required,  as 
appropriate,  to  actively  consult  in  the 
development  of  the  State  plan  for 
vocational  services  with  American 
Indian  tribes  and  tribal  organizations 
and  Native  Hawaiian  organizations. 

Section  101(a)(15)  requires  that  States 
conduct  continuing  statewide  studies  of 
the  needs  of  individuals  with 
disabilities  and  how  these  needs  may  be 
most  effectively  met,  including  outreach 
to  minorities  and  those  who  have  been 
unserved  or  underserved.  Vocational 
rehabihtation  services  are  provided 
under  section  130  of  the  Act  to 
American  Indians  residing  on 
reservations.  Under  the  Act,  the  term 
American  Indians  includes  Eskimos  and 
Aleuts. 

American  Indians  have  one  of  the 
highest  disability  rates  of  all  population 
groups.  Yet.  according  to  recent  RSA 
statistical  data  on  the  vocational 
rehabilitation  program,  when  American 
Indians  with  disabilities  receive 
vocational  rehabilitation  services,  they 
have  a  low  rehabihtation  success  rate. 

Some  of  the  major  problems  in 
providing  services  to  American  Indians 
include— (1)  Lack  of  outreach  efforts  to 
rural  and  isolated  areas  where  many 
American  Indians  live:  (2)  Cultural 
differences  that  make  use  of  standard 
rehabilitation  practices  or  methods  less 
effective  and  may  lead  to  lack  of  mutual 
understanding  and  trust  between  the 
provider  and  recipient  of  services;  (3) 
Language  and  communication  barriers; 
and  (4)  Limited  employment 
opjjortunities  in  rural  areas  and  on 
reservations. 

These  problems  are  being  addresstxl. 
in  part,  through  the  American  Indian 
vocational  rehabihtation  services 
(section  130)  discretionary  grants. 
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Increased  cooperative  efforts  and 
sharing  of  information  have  occurred  as 
a  result  of  linkages  between  the 
discretionary  projects  and  State 
rehabilitation  agencies.  There  is  a  great 
need,  however,  for  training  methods  and 
materials  to  improve  the  provision  of 
services  to  American  Indians  with 
disabilities.  Rehabilitation  counselors 
and  other  staff  who  work  in  State 
rehabilitation  agencies  that  serve 
significant  populations  of  American 
Indians  need  training  on  how  to  work 
effectively  with  this  population.  In 
addition,  institutions  of  higher 
education,  which  prepare  individuals  to 
provide  vocational  rehabilitation 
services  to  American  Indians  with 
disabilities,  have  a  need  for  culturally 
appropriate  materials. 

The  Secretary  intends  to  make  an 
award  with  a  project  period  of  up  to  36 
months. 

Priority 

The  project  must — 

•  Develop,  with  the  active 
participation  of  American  Indians, 
culturally  sensitive  rehabilitation 
training  materials  that  address  the  use  of 
appropriate  rehabilitation  methods, 
cultiu-al  differences,  and  development  of 
mutual  understanding  and  trust 
between  service  provider  and  recipient; 

•  Use  a  "train-the-trainer"  approach 
to  train  State  rehabilitation  unit  in- 
service  training  educators  and 
rehabilitation  educators  on  all  materials 
developed  in  order  to  improve  the  skills 
and  knowledge  of  personnel  providing 
vocational  rehabilitation  services  to 
American  Indians  with  disabilities; 

•  Conduct  seminars  and  workshops 
for  rehabilitation  counselors  and  upper 
management  rehabilitation 
administrators  in  States  with  significant 
American  Indian  populations  on  how  to 
reach  out  to  American  Indian 
populations  with  disabilities,  including 
effective  ser\'ices  planning  in 
conjimction  with  section  130  American 
Indian  vocational  rehabilitation  services 
grants; 

•  Provide  training  in  State  agencies 
with  significant  American  Indian 
populations;  and 

•  Demonstrate  potential  for 
replication  based  on  project  outcomes 
through  the  dissemination  of  training 
materials  and  protocols. 

Priority  4 — Training  Impartial  Hearing 
Officers  on  Provisions  of  the  Act 

Background 

The  Rehabilitation  Act  Amendments 
of  1992  contain  several  new 
requirements  for  due  process  applicable 
to  State  rehabilitation  agencies  that 


provide  services  under  Title  I  of  the  Act. 
For  exai  iple,  agency  personnel  shall 
presum(  <  that  an  applicant  can  benefit 
from  vo  ational  rehabilitation  services 
unless  t  tey  can  demonstrate  by  clear 
and  con  irincing  evidence  that  the 
applicaxt  is  incapable  of  benefiting  from 
vocational  rehabilitation  services  in 
terms  of  an  employment  outcome.  If  an 
individual  with  a  disability  is 
dissatisted  with  an  eligibility 
determination  or  other  decisions 
affecting  the  nature,  scope,  onset, 
duration,  or  other  conditions  of  services, 
the  applicant  or  recipient  is  entitled  to 
a  fair  hebring  before  an  impartial 
hearing  officer  under  section  102(d)  of 
the  Act. 

An  impartial  hearing  officer  is  defined 
in  sectiqn  7(28)  of  the  Act.  Among  the 
qualifio  itions  the  impartial  hearing 
officer  I  tust  have  is  knowledge  of  the 
deliver]  of  vocational  rehabilitation 
services ,  the  State  plan  for  rehabilitation 
services ,  and  the  Federal  and  State 
regulatii  ins  governing  the  provision  of 
services  Hearing  officers  are  required  in 
section  L02(d)(2)(C)  of  the  Act  to  be 
qualified  to  perform  their  official  duties. 

One  iKY}blem  in  training  hearing 
officers  s  that  there  is  a  lack  of  an 
organizf  d  and  accessible  information 
base  of  tearing  decisions  and  appeals 
such  as  s  commonly  found  in  our 
judicial  system.  Those  compilations 
relate  h(  taring  decisions  to  State 
adminis  trative  case  law,  encourage  the 
use  of  p  "ecedent  in  hearing  decisions, 
provide  evaluative  data  to  State  agencies 
on  poli(  ies  and  practices  that  require 
revision  or  remediation,  and  provide 
information  for  use  by  the  Federal 
Govemi  lent  in  its  monitoring 
respons  bilities.  A  digest  of  hearing 
decisioi  s  and  appeals,  if  published 
nationa  ly,  would  also  be  of  great 
beneHt  lo  multiple  agencies,  constituent 
groups,  md  Client  Assistance  Programs. 

The  S  ecretary  intends  to  make  an 
award  v  ith  a  project  period  of  up  to  36 
months.  The  Secretarj'  expects  that  the 
materials  developed  under  this  project 
would  ne  used  by  projects  funded  under 
the  Stat^  Vocational  Rehabilitation  Unit 
In-Servi;e  Training  program,  the 
Rehabilitation  Continuing  Education 


Progran 
Progran 

Priority 

The 

•  Prci' 
for 
address 


for 

services 

The 


,  and  the  Client  Assistance 
training  projects. 


pfoject  must — 

ide  seminars  and  workshops 
imp)  irtial  hearing  officers  that 
the  many  changes  in  due 
process  requirements  in  the  Act. 
including— (1)  The  rights  and  remedies 
le  with  disabilities  seeking 
under  Title  I  of  the  Act;  and  (2) 
coi^uct  of  impartial  hearings; 


•  Develop  model  materials  and 
decision  compilations  (including,  if 
appropriate,  computer-accessed 
compilations)  for  in-State  and  national 
dissemination  of  information  on  hearing 
decisions  and  appeals;  and 

•  Provide  training  that  is  national  in 
scope  and  training  approaches  and 
materials  that,  when  replicated  and 
adapted,  are  suited  to  train  State 
rehabilitation  agency  staff  and  Client 
Assistance  Program  staff  who  have 
significant  involvement  with  hearings 
and  hearing  officers. 

Applicable  Program  Regulations:  34 
CFR  Part  390. 
Program  Authority:  29  U.S.C.  774. 

Training  of  Interpreters  for  Individuals 
Who  Are  Deaf  and  Individuals  Who 
Are  Deaf-Blind 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  assist  in  providing  a 
sufficient  number  of  skilled  interpreters 
throughout  the  country  for  employment 
in  public  and  private  agencies,  schools, 
and  other  service-providing  institutions 
to  meet  the  communication  needs  of 
individuals  who  are  deaf  and 
individuals  who  are  deaf-blind  by — (1) 
Training  manual,  tactile,  oral,  and  cued 
speech  interpreters;  (2)  Ensuring  the 
maintenance  of  the  skills  of  interpreters; 
and  (3)  Providing  opportunities  for 
interpreters  to  raise  their  level  of 
competence. 

For  Further  Information  Contact: 
Victor  Galloway.  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  3228,  Switzer  Building, 
Washington,  D.C.  20202-2736. 
Telephone:  (202)  205-9152.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8352. 

Priorities: 

Priority  1 — National  Project  With  Major 
Emphasis  on  Interpreting  for 
Individuals  Who  Are  Deaf-Blind 

Background 

The  Rehabilitation  Act  Amendments 
of  1992  expanded  the  purpose  and 
scope  of  this  program  to  include  a 
requirement  that  each  funded  project 
train  interpreters  for  "individuals  who 
are  deaf-blind"  as  well  as  interpreters 
for  "individuals  ivho  are  deaf."  Each 
project  has  the  discretion  to  provide 
training  for  interpreters  for  these  two 
disability  populations  to  the  extent,  and 
in  the  specific  communication  modes, 
appropriate  to  the  needs  of  these 
populations  in  the  geographical  area  to. 
be  served  by  the  project.  To  participate 
in  major  life  activities,  increased 
numbers  of  individuals  who  are  deaf- 
blind  require  skilled  interpreting 
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services.  Interpreting  for  individuals 
who  are  deaf-blind  is  an  intensive,  one- 
to-one  exercise,  requiring  significant 
skill.  Exp^tise  in  the  training  of 
interpreters  for  individuals  who  are 
deaf-blind  needs  to  be  developed  and 
made  available  to  the  field.  A  national 
project  is  needed  that  will  give  primary 
focus  to  training  interpreters  for 
individuals  who  are  deaf-blind  to  better 
enable  regional  projects  supported 
under  this  pr<^ram  to  meet  the 
communication  needs  of  individuals 
who  are  deaf-blind.  A  national  project  is 
«lso  needed  to  assist  in  improving  the 
training  of  interpreters  for  individuals 
who  are  deaf. 

There  is  also  need  for  fe«:hnical 
assistance  to  regional  projects  on 
curriculum  development  for  interpreters 
to  serve  deaf-blind  individuals  and  on 
model  methods  of  instruction  for  use  in 
the  training  of  interpreters.  The 
Secretary  has  identified  a  maximum 
possible  project  period  of  60  months. 
The  Secretary  believes  that  at  least  36 
months  will  be  necessary  to  meet  the 
requirements  of  the  priority.  The 
Secretary  will  be  assessing",  during  the 
third  year  of  the  project  period,  whether 
there  is  a  need  to  provide  funding 
beyond  36  month.s. 
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Priority 

This  project  must — 

•  Be  of  national  scope; 

•  Concentrate  on  curriculum 
development  for  training  interpreters  for 
individuals  who  are  deaf-blind  in  order 
to  improve  the  capabilities  of  regional 
projects; 

•  Furnish  technical  assistance  to  the 
regional  projects  in  training  interpreters 
to  meet  the  commimication  needs  of 
individuals  who  are  deaf; 

•  Establish  cooperative  relationships 
with  the  regional  interpreter  training 
projects  to  be  ftuided  by  the  Secretary  in 
fiscal  year  1995; 

•  Use  collaborative  training 
approaches,  such  as  workshops  and 
seminars,  to  address  curriculum 
development,  classroom  training  of 
interpreters,  preparation  of  interpreter 
trainers  (faculty  development),  and 
other  activiUes  that  will  increase  the 
number  of  interpreters  and  the  skills 
and  knowledge  of  interpreters  to  meet 
the  communication  needs  of  individuals 
who  are  deaf  and  individuals  who  are 
deaf-blind. 

Priority  2— National  Project  to  Address 
the  Interpreting  Needs  of  Culturally 
Diverse  Communities 

Background 

A  national  project  is  needed  that  will 
provide  technical  assistance  to 


interpreter  training  projects  to  improve 
the  recruitment  of  imerpreters  who  are 
mmority  group  members  and  to  improve 
the  training  of  interpreters  to  better  meet 
the  special  needs  of  minority 
individuals  who  are  deaf  or  deaf-blind. 
This  project  would  assist  all  other 
projects  fimded  under  this  program  in 
increasing  their  efforts  in  these  areas 
and  in  better  meeting  the  interpreting 
needs  of  different  cultures. 

The  interpreter  service  needs  of 
minority  group  individuals  who  are  deaf 
or  hard  of  hearing  is  an  issue  that  has 
been  raised  nationally.  An  RSA-f^nded 
evaluation  study  reported  that 
approximately  90  percent  of  graduates 
from  the  interpreter  training  programs 
around  the  country  are  White,  while  4 
percent  are  African-American  and  5 
percent  are  Hispanic.  The  National 
Registry  of  Interpreters  for  the  Deaf 
reported  that,  in  a  given  year,  of  2.057 
i  nterpreters  certi  fied  by  their  registry, 
only  20  were  non-White  persons.  A " 
Health  Interview  Survey,  conducted  by 
the  National  Center  for  Health  Statistics 
in  1990-91,  reported  that  of  the  20 
million  individuals  who  are  deaf  or 
hard  of  hearing.  1.2  million  are  Afro- 
American  and  900,000  are  Hispanic. 

A  national  project  is  needed  to 
rxncentrate  on  curriculum  that  will 
improve  the  skills  of  interpreters 
working  with  minority  group  members. 
Strategies  for  the  recruitment  of 
minority  interpreters  also  need  to  be 
developed  and  made  available  to  the 
field. 

The  Secretary  has  identified  a 
maximum  possible  project  period  of  60 
months.  The  Secretary  believes  that  at 
least  36  months  will  be  necessary  to 
meet  the  requirements  of  the  priority. 
The  Secretary  will  be  assessing,  during 
the  third  year  of  the  project  period, 
whether  there  is  a  need  to  provide 
funding  beyond  36  months. 

Priority 

This  project  must — 
*•  Be  of  national  scope; 

•  Provide  technical  assistance  to  the 
regional  interpreter  training  projects 
supported  under  this  program  in 
recruiting  and  training  interpreters  to 
meet  the  communication  needs  of 
culturally  diverse  populations: 

•  Develop  curriculum  to  improve  the 
knowledge  of  interpreters  with  respect 
to  social  and  cultural  concepts  of 
interpi:eting.  such  as  body  language, 
spatial  considerations,  and 
communication  between  individuals 
from  different  cultures; 

•  Establish  cooperative  relationships 
with  the  regional  projects  to  be  hinded 
by  the  Secretary  during  fiscal  year  1995 
byconducting  workshops  and' seminars 


to  improve  curric-ulum  development, 
classroom  training  of  interpreters, 
preparation  of  interpreter  trainers, 
recruitment  outreach  to  members  of 
racial  and  ethnic  minority  groups,  and 
other  activities  that  will  increase  the 
number  and  skills  of  interpreters  to  help 
meet  the  communication  needs  of 
individuals  from  different  cultuiBs;  and 

•  In  carrying  out  project  activities, 
address  at  a  minimum  the  needs  of  the 
minority  populations  referred  to  in 
section  21  of  the  Rehabilitation  Act, 
including  African-Americans. 
Hispanics,  American  Indians,  and 
Asian-Americans. 

Applicable  Program  Begulations:  34 
CFR  Part  396. 

Program  Authority:  29  U.S.C  771a(n. 
Intergovenunental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  ortier  is 
to  foster  an  infergovei-nmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.264  Rehabilitation  Continuing 
Education  Program;  84.246  Rehabilitation 
Short-Term  Training;  84.275  RRhahilitation 
Training— General;  and  84.160  Training  of 
Interpreters  for  Individuals  Who  Are  Deaf 
and  Individuals  Who  Arc  Di-af-BlintlJ 

Dated:  November  30, 1994. 
Juditli  E.  Heamaim. 

Assistant  Secretary  for  SpKiat  EdiK,tiUm  oijrf 
Rehabilitative  Services. 
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[CFDA  No.:  84.275A] 

Rehabilitation  Training — National 
Clearinghouse  of  Rehabilitation 
Training  Materials 

Notice  inviting  applications  for  a  new 
award  for  fiscal  year  (FY)  1995. 

Purpose  of  Program:  The 
Rehabilitation  Training  program 
supports  projects  to  ensure  that  skilled 
personnel  are  available  to  provide 
rehabilitation  services  to  individuals 
with  disabilities  through  vocational, 
medical,  social,  and  psychological 
rehabilitation  programs,  through 
supported  employment  programs, 
through  independent  living  .services 
programs,  and  through  client  a.<sistam.e 
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programs.  The  program  supports 
projects  to  maintain  and  upgrade  basic 
skills  and  knowledge  of  personnel 
employed  to  provide  state-of-the-art 
service  delivery  systems  and 
rehabilitation  technology  services. 

Deadline  for  Transmittal  of 
Applications:  February  28, 1995. 

Deadline  for  Intergovernmental 
Review:  April  29, 1995. 

Applications  Available:  December  29, 
1994. 

i4vaj7afc/e  Funds:  $250,000. 

Estimated  Range  of  Awards:  $250,000. 

Estimated  Avemge  Size  of  Awards: 
$250,000. 

Estimated  Number  of  Awards:  1. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  79,  80,  81.  82, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Part  385,  except 
§§  385.31  and  385.32. 

Priorities:  The  priority  in  the  notice  of 
Bnal  priorities  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  applies  to  this 
competition.  For  the  purpose  of  this 
notice,  the  Secretary  designates  that 
priority  as  absolute  for  FY  1995.  Under 
an  absolute  priority  the  Secretary  funds 
only  applications  that  meet  the  priority 
(34  CFR  75.105(c)(3)). 

Selection  Criteria: 

In  evaluating  applications  for  grants 
under  this  competition,  the  Secretary 
uses  the  EDGAR  selection  criteria  in  34 
CFR  75.210. 

The  regulations  in  34  CFR  75.210 
provide  that  the  Secretary  m^y  award 
up  to  100  points  for  the  selection 
criteria,  including  a  reserved  IS  points. 
For  this  competition,  the  Secretary 
distributes  the  additional  15  points  as 
follows: 

Plan  of  operation  (34  CFR 
75.210(b)(3)).  Fifteen  points  are  added 
to  this  criterion  for  a  possible  total  of  30 
points. 

For  Applications  or  Information 
Contact:  Robert  Werner,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  room  3322 
Switzer  Building,  Washington,  DC 
20202-2649.  Telephone:  (202)  205- 
8291.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
may  call  the  Federal  Information  Relay 
Service  (FIRS>at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
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grant  comf  etitions,  can  be  viewed  on 
the  Depart  nent's  electronic  bulletin 
board  (ED  )oard),  telephone  (202)  260- 
9950;  or  oi  the  Internet  Gopher  Server 
at  GOPHEi.ED.GOV  (under 
Announcefnents,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
^ant  comaetition  is  the  notice 
publishedln  the  Federal  Register. 

Program  Authority:  29  U.S.Q  774. 

Dated:  Ni^ember  30, 1994. 
Judith  E.  Hflumann, 

Assistant  Stcretaryfor  Special  Education  and 
Rehabilitate  Services. 
(FR  Doc.  94^29860  Filed  12-2-94;  8:45  am] 
Baxmo  cooa  4oao-oi-p 


[CFDA  No.:  84.264B] 

Rehat>ilita  Ion  Continuing  Education 
Programs 

Notice  ii  iviting  applications  for  new 
awards  foi  fiscal  year  (FY)  1995. 

Purpose  of  Program:  The 
Rehabilita  ion  Continuing  Education 
Programs  i  ire  designed  to  support 
training  c(  nters  that  serve  either  a 
Federal  re  (ion  or  another  geographical 
area  and  p  rovide  for  a  broad  integrated 
sequence  i  tf  training  activities 
throughou  t  a  multi-State  geographical 
area. 

Eligible  Applicants:  AppUcations  are 
invited  foi  the  provision  of  training  for 
Departmei  it  of  Education  Regions  I,  III, 
VI,  and  yil  only. 

Deadliimfor  Transmittal  of 
Applications:  February  28, 1995. 

Deadline  for  Intergovernmental 
Review:  April  29, 1995. 

Applications  Available:  E)ecember  29, 
1994.        I 

Availaae  Funds:  $2,000,000. 

Estima^d  Range  of  Awards:  ' 

$490,000^10,000. 

Estimated  Average  Size  of  Awards: 
$500,000.] 

Estimated  Number  of  Awards:  4. 

Note:  Tht  Department  is  not  bound  by  any 
estimates  it  this  notice. 

Project  Period;  Up  to  60  months. 

Applicojle  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  P4rts  74.  75.  77.  79.  80,  81,  82, 
and  86;  add  (b)  The  regulations  for  this 
program  iii  34  CFR  Part  389. 

Prioritit  s:  The  priority  in  the  notice  of 
flnal  prio  ities  for  this  program,  as 
publishec  elsewhere  in  this  issue  of  the 
Federal  8  egister  applies  to  this 
competiti  m.  For  the  purpose  of  this 
notice,  th  t  Secretary  designates  that 
priority  af  absolute  for  FY  1995.  Under 
an  absolu  e  priority  the  Secretary  funds 


UMI 


only  applications  that  meet  the  priority 
(34  CFR  75.105(c)(3)). 

For  Applications  or  Information 
Contact:  Beverly  Steburg,  U.S. 
Department  of  Education,  600 
Independence  Avenue  S.W.,  Room  3328 
Switzer  Building,  Washington,  D.C. 
20203-2649.  Telephone:  (202)  205- 
9817.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
may  call  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Deparbnent's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Annoimcements.  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  29  U.S.C.  774. 

Dated:  November  30. 1994. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(FR  Doc.  94-29861  Filed  12-2-94;  8:45  am] 

BILUNQ  CODE  4000-01-P 


[CFDA  No.:  84.24^ 

Rehat>ilitation  Short-Term  Training 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  1995. 

Purpose  of  Program:  The  purpose  of 
the  Rehabilitation  Short-Term  Training 
Program  is  to  provide  Federal  support 
for  developing  and  conducting  special 
seminars,  institutes,  workshops,  and 
technical  instruction  in  areas  of  special 
significance  to  the  delivery  of 
vocational,  medical,  social,  and 
psychological  rehabilitation  services. 

Eligible  Applicants:  Public  and 
private  nonprofit  agencies  and 
organizations,  including  institutions  of 
higher  education,  are  eligible  for 
assistance  under  this  program. 

Deadline  for  Transmittal  of 
Applications:  February  28, 1995. 

Deadline  for  Intergovernmental 
Review:  April  29. 1995. 

Applications  Available:  December  29, 
1994. 

Available  Funds:  $945,000. 

Specific  information  regarding  the 
estimated  range  of  awards,  estimated 
average  size  of  awards,  and  estimated 
number  of  awards  appears  in  the  chart 
in  this  notice. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 


Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  DepartmeniNGeneral 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77.  79.  80.  81.  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  Part  390. 

Priorities:  The  priorities  in  the  notice 
of  final  priorities  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  apply  to  these 
competitions.  For  the  purpose  of  this 
notice,  the  Secretary  designates  those 
priorities  as  absolute  for  FY  1995.  Under 
an  absolute  priority  the  Secretary  funds 
only  applications  that  meet  the  priority 
(34  CFR  75.105(c)(3)). 

For  Applications  or  Information 
Contact:  For  CFDA  Nos.  «4.246J  and 
84.246K.  contact  Beveriy  Stebuig.  U.S. 
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Department  of  Education,  600 
Independence  Avenue.  S.W.,  Room 
3328.  Switzer  Building,  Washington, 
D.C.  20202-2649.  Telephone:  (202)  205- 
9817.  For  CFDA  No.  84.246B.  contact 
Ellen  Chesley,  U.S.  Department  of 
Education,  600  Independence  Avenue. 
S.W..  Room  3318.  Switzer  Building. 
Washington,  D.C.  20202-2649. 
Jelephone:  (202)  205-9481.  For  CFDA 
No.  84.246A,  contact  Sylvia  Johnson. 
U.S.  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
3328.  Switzer  Building,  Washington, 
D.C.  20202-2649.  Telephone:  (202)  205- 
9312.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
may  call  the  Federal  Information  Relay 
Service  (HRS)  at  1-80O-877-8339 


CFDA  No. 


84.246K 
84.246B 

84.246A 
84.246J 


between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  applicaUon  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  29  U.S.C.  774. 

Dated:  November  30, 1994. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Serxices. 


Pnority  area 


Personnel  specificaily  trained  to  deliver  services  in  client  assistance  Droorams 
Training  rehabilitation  and  mental  healtti  personnel  to  provide  improved  reha- 

Mitation  services  to  individuals  witti  mental  illness 
Training  members  of  American  Indan  Tribes,  State  Vocational  Rehabilitation 
Agency  staff,  and  Rehabilitation  Educators  on  services  for  American  Indi- 
ans with  Disabilities.  «;  ^M  .iiur 

Training  impartial  hearing  officers  on  provisions  of  the  act 


Estimated  range  of 
awards 


N/A 
S190.00O-S210.00G 

I^A 


SI  30.000-5145,000 


Estimated 

average 

size  of 

awards 


$200,000 
S200,000 

3200.000 


$145,000 


Estimated 

number  of 

awarcjs 


1 
? 
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(CFDA  No.:  84.160A] 

Training  of  interpreters  for  individuals 
Who  Are  Deaf  and  Individuals  Who  Are 
Deaf-Blind 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  1995. 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  train  a  sufficient 
number  of  skilled  interpreters  to  meet 
the  communication  needs  of  individuals 
who  are  deaf  and  individuals  who  are 
deaf-blind. 

Eligible  Applicants:  Public  and 
private  nonprofit  agencies  and 
organizations,  including  institutions  of 
higher  education,  are  eligible  for 
assistance  under  this  program. 

Deadline  for  Transmittal  of 
Applications:  February  28. 1995. 

Deadline  for  Intergovernmental 
Review:  April  29. 1995. 

Applications  Available:  Ianuar\'  3. 
1995. 

Available  Funds:  $2,100,000. 

Estimated  Range  of  Awards:  Regional 
projects:  $120.000-$160,000;  National 
projects-  $250,000-$300,000. 


Estimated  Average  Size  of  Awards: 
Regional  projects:  $140,000;  National 
projects:  $270,800. 

Estimated  Number  of  Awards: 
Regional  projects:  11;  National  projects: 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75,  77,  79.  80.  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  Parts  385  and 
396.- 

Priorities 

The  priorities  in  the  notice  of  final 
priorities  for  this  program,  as  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  apply  to  these  competitions. 
For  the  purpose  of  this  notice,  the 
Secretary  designates  those  priorities  as 
absolute  for  FY  1995.  Under  an  absolute 
priority  the  Secretary  funds  only 
applications  that  meet  the  priority  (34 
CFR  75.105(c)(3)). 

Project  Budget:  The  Department  plans 
to  have  a  project  directors'  meeting  for 
this  program  this  fiscal  year  and  expects 
to  have  annual  meetings  in  future  years. 
The  Department,  therefore,  recommends 


that  travel  costs  to  attend  an  annual 
meeting  be  included  in  the  applicatini 
budget  for  the  project  period. 

For  Applications  or  Information 
Contact:  Victor  Galloway.  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
3228  Switzer  Building,  Washington. 
D.C.  20202-2736.  Telephone:  (202)  205- 
9152.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8352. 

Information  about  the  Department "s 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Ser\'er 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  29  U.S.C.  771a(fl. 

Dated:  November  30, 1994. 

Judith  E.  Hetunann,  ^ 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(FR  Doc.  94-29863  Filed  12-2-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  246  and  266 
(Docket  No.  R-94-1685;  FR-3383-F-02] 
RiN  2502-AF94 

Housing  Finance  Agency  Risl(-Shartng 
Program  for  Insured  Affordable 
Multifamily  Project  Loans 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule. 

summary:  On  December  3. 1993ahe 
Department  published  an  interim  rule 
which  introduced  a  new  mortgage 
insurance  program  authorized  by  the 
Housing  and  Community  Development 
Act  of  1992.  The  program  is  designed  to 
increase  the  supply  of  affordable 
multifamily  units  by  allowing  State  and 
local  housing  finance  agencies  (HP As) 
to  originate  and  service  mortgage  loans 
that  are  fully  insured  by  HUD's  Federal 
Housing  Administration.  Under  the 
program,  participating  HFAs  are 
required  to  share  in  the  risk  associated 
with  monetary  losses  that  may  be 
incurred  as  a  consequence  of  any  loan 
defaults.  Under  the  interim  rule.  33 
HFAs  were  approved  to  participate  in 
the  program.  This  rule  finalizes  the 
standards  and  procedures  of  the  interim 
rule  after  taking  into  account  the 
concerns  expressed,  and  the 
recommendations  made,  during  the 
rule's  public  comment  period. 
DATES:  Effective  date:  January  4.  199S. 
FOR  FURTHER  !Nf  ORMATION  CONTACT:  For 
questions  concerning  Subparts  A^E, 
contaa  lane  Luton,  Acting  Director. 
Policies  and  Procedures  Division.  Office 
of  Insured  Multifamily  Housing 
Development,  room  6116.  (202)  708- 
2556:  Subpart  F.  contact  Albert  B. 
Sullivan.  Director,  Office  of  Multifamily 
Housing  Management,  room  6160.  (202) 
708-3730:  Subpart  G.  contact  John  Stahl. 
Director  Multifamily  Accounting  and 
Servicing  Division,  room  6258.  (202) 
708-0223;  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 
SW..  Washington.  DC  20410.  Hearing- 
and  speech-impaired  persons  may  call 
(202)  708-4594.  (The  above  listed 
telephone  numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  information  collection 
rw|uirements  i:ontainetl  in  this  rule  have 


the 

(44  U.S.C, 

assigned 

0500. 


I.  Introdu  :tion 


Section 


been  appiiived  by  the  Office  of 
Managemi  mt  and  Budget  (OMB)  under 
Papen  /ork  Reduction  Act  of  1980 
3501-3520),  and  have  been 
OMB  control  number  2502- 


I  542(c)  of  the  Housing  and 
Conununi  y  Development  Act  of  1992 
(Pub.  L.  1  12-550,  approved  October  28. 
1992)  (19!  2  Act)  as  amended  by  the 
Multifami  ly  Housing  Property 
Dispositic  n  Reform  Act  of  1994  (Pub.  L. 
103-233.  { pproved  April  11.  1994)  (1994 
Act)  auth(  rizes  the  HUD  Secretary  to 
enter  into  risk-sharing  agreements  with 
qualified  >tate  or  local  Housing  Finance 
Agencies  HFAs)  to  test  the  effectiveness 
of  certain  "ederal  mortgage  loan  credit 
enhancen  ents.  (Section  542(c)  is  a  part 
of  subtitle  C.  title  V  of  the  1992  Act. 
Section  5'  1  provides  that  subtitle  C, 
which  coi  isists  of  sections  541  through 
544.  may  )e  cited  as  the  "Multifamily 
Housing  ]  inance  Improvement  Act." 
This  rule  mplements  only  section 
542(c).)  T  le  purpose  of  section  542(c)  is 
to  increas  5  the  supply  of  affordable 
multifam  ly  housing  through 
partnersh  ps  with  housing  finance 
agencies   i4FAs)  where  the  Department 
provides  ull  insurance  under  a  risk- 
sharing  a  reement  to  test  the 
effective!  8ss  of  providing  new  forms  of 
Federal  c  edit  enhancement  for 
multifam  ly  loans,  an  intended  benefit 
of  which  ivould  be  increased  credit 
ratings  oc  bond-financed  mortgage 
loans.  HL  D  envisions  that,  under  this 
program,  -IF As  will  have  greater  access 
to  capital  markets  and  be  able  to  provide 
affordabl(  housing  in  a  manner  that  is 
both  time  y  and  efficient. 

The  ter  n  "partnership"  as  used  in  the 
precedin]  paragraph  and  in  section  542 
is  used  ii  the  generic  sen.se  and  not  in 
the  techn  cal  legal  sense.  It  is  not 
intended  to  impose  any  partnership 
liability  c  n  HUD  in  the  event  of 
negligenc  b  or  other  actionable 
miscondi  ct  by  an  HFA. 

The  ba  ic  structure  of  the  program 
allows  H  'As  to  cany  out  certain  HUD 
function!  under  the  program,  including 
the  assur  iption  of  loan  management  and 
property  disposition  responsibilities  for 
defaultec  loans.  In  the  event  of  a  loan 
default,  t  le  HFA  is  required  to  share 
with  HU  )  in  any  loss  arising  as  a 
consequ£  nee  of  the  loan  default. 

Sectioi  542(c)  prescribes  certain 
requirem  ints  for  this  program,  and  also 
authorizi  s  the  Secretary  to  issue  such 
regulatio  is  as  may  be  necessar>'  to  carry 
out  the  p  -ogram. 


n.  Legislative  Background 

The  1992  Act  contains  definitions  for 
what  constitutes  "multifamily  housing" 
(section  544(1)).  a  "qualified"  HFA 
(section  544(2)).  and  "affordable 
housing"  (section  542(c)(7)).  These 
definitions  have  been  incorporated  into 
the  regulation  at  24  CFR  266.5. 

In  addition,  section  542(c)  prescribes 
a  number  of  requirements  for  the 
program,  which  may  be  summarized  as 
follows: 

General:  HUD  is  required  to  execute 
risk-sharing  agreements  with  qualified 
HFAs. 

Mortgage  insurance:  Risk-sharing 
agreements  must  provide  for  HUD  to 
fully  insure  mortgage  loans  originated 
by  or  through  HFAs.  and  for 
reimbursement  to  HUD  by  HFAs  for  a 
portion  of  any  lo.sses  incurred  on  the 
insured  loans. 

Risk  apportionment:  The  percentage 
of  loss  assumed  by  HUD  and  the  HFA 
(risk  apportionment)  must  be  specified 
in  the  risk-sharing  agreement  between 
HUD  and  the  HFA.  HUD  intends  to 
execute  a  single  agreement  with  each 
HFA.  but  the  agreement  will  recognize 
that  the  risk  apportionment  may  vary 
among  project  loans  that  are  originated 
by  a  single  HFA.  The  loan  loss 
percentage  for  a  particular  project  will 
be  reflected  in  that  project's  underlying 
loan  documentation  and  in  an 
addendum  to  the  risk-sharing 
agreement. 

Reimbursement  capacity:  The 
application  for  participation  in  this 
program  must  demonstrate  that  the  HFA 
has  the  financial  capacity  to  fulfill  its 
reimbursement  obligations. 

Underwriting  standards:  A  qualified 
HFA  that  agrees  to  accept  50  percent  or 
more  of  the  risk  of  loss  on  a  loan  may 
employ  its  own  underwriting  standards, 
loan  terms  and  conditions.  However, 
where  HUD  retains  more  than  50 
percent  of  the  risk,  it  may  impose 
additional  underwriting  standards,  and 
loan  terms  and  conditions. 

Other  requirements:  Section  542(c) 
also  requires  HUD  to  establish  a 
schedule  for  mortgage  insurance 
premiums  that  reflects  the  risk 
apportionment  for  the  loan.  Lower  or 
nominal  premiums  will  apply  to  HFAs 
that  assume  a  greater  share  of  the  risk 
of  loss.  In  addition.  HUD  js  prohibited 
from  applying  "identity  of  interest" 
provisions  in  risk-sharing  agreements 
(section  542(c)(5)):  and  GNMA  is 
prohibited  from  issuing  securities  for 
loans  insured  under  the  program 
(section  542(c)(6)). 

Finally.  HUD  may  issue  commitments 
for  mortgages  that,  in  the  aggregate,  do 
not  ext:eed  30,000  units  between  now 


and  September  30. 1995  (section 
S42(c)(4)).  The  Congress  may  expand 
the  program  after  that  date,  but  no 
determination  will  be  made  until  the 
Secretary  has  submitted  reports 
(including  any  recommendations  for 
legislation)  to  the  Congress,  as  required 
under  secUon  542(dK3).  (Sep.  section 
542(c)(4).) 

IIL  The  Regulation 

The  legislation  authorizing  this 
prc^am  prescribes  certain  requirements 
in  relation  to  eligibility  and  risk 
apportionment.  As  a  matter  of  policy,  in 
its  formulation  of  tliis  regulation,  HUD 
has  decided  to  afford  qualified  HFAs 
very  broad  responsibility  for  the 
administration  of  the  program,  although 
HUD  will  monitor  HFAs'  activities.  In 
addition  to  underwriting  and  processing 
loans.  HFAs  wrill  service  loans,  provide 
management  oversight  of  the  projects, 
and  dispose  of  properties  subject  to 
mortgages  that  fall  into  default.  The 
regulation  provides  for  sanctions  in  the 
event  that  an  HFA  is  found  to  be  in 
noncompliance  with  the  requirements 
of  the  regulation. 

It  is  to  be  noted  that  for  this  program 
the  Congress,  in  section  542(c)(2)(E)  of 
the  1992  Act,  has  assigned  to  qualified 
HFAs  the  responsibility  for  using  their 
own  "underwriting  standards  and  loan 
terms  and  conditions  for  purposes  of 
loans  to  be  insured  under  this 
subsection"  without  further  review  by 
the  Secretary,  except  that  the  Secretary 
may  impose  "additional  underwriting 
criteria  and  loan  terms  and  conditions" 
in  cases  where  the  Secretary  retains 
more  than  50  percent  of  the  risk  of  loss. 
Further,  Congress  has  authorized  HUD 
through  section  542(c)(8)  to  issue  such 
regulations  as  may  be  necessary  to  carry 
out  this  risk-sharing  program. 

In  cases  involving  "insurance  upon 
completion."  HUD  will  be  responsible 
for  final  endorsement  of  the  mortgage 
note  for  insurance.  In  cases  involving 
"insurance  of  advances."  HUD  will  be 
responsible  for  the  initial  and  final 
endorsement  of  the  mortgage  note  for 
insurance  in  a  maxinm^  amount  set 
forth  on  the  note.  The  amount  of  the 
insurance,  however,  will  be  only  to  the 
extent  of  advances  approved  during  the 
construction  process.  The  Department 
has  decided  to  delegate  to  HFAs  the 
responsibilities  for  the  insurance  of 
advances  and  cost  certification 
functions.  These  functions  are  relevant 
to  the  insurance  process  and  are  carried 
out  by  HUD  in  full  insurance  programs 
under  the  National  Housing  Act. 

Since  the  functions  proposed  for 
delegation  are  integral  to  the  insurance 
proceas.  the  Department  has  determined 
that  the  delegation  would  he  legally 


sustainable  if  HUD  retains  the  authority 
to  make  adjustments  to  the  insured 
mortgage  amount  during  the  period  up 
to  and  including  the  time  of  final 
endorsement,  which  it  has  done  in 
§266.417  of  the  rule. 

HUD's  reservation  of  final  authority  to 
adjust  the  insured  mortgage  amount  is 
not  meant  to  suggest  that  HUD  will,  as 
a  matter  of  policy,  routinely  review  all 
decisions  of  HFAs  about  the  insurance 
of  advances  and  cost  certification 
processes.  For  example,  the 
Commissioner  could  review  the 
insurance  of  advances  and  co.st 
certification  processes  on  a  random 
basis  and.  up  to  and  including  the  time 
of  final  endorsement,  correct  errors  by 
adjusting  the  amotmt  of  mortgage 
insurance.  Examples  of  such  reviews  of 
the  insurance  of  advances  process  coidd 
involve  a  HUD  evaluation  of  an  HFA's 
approval  of  advances  to  determine 
virhether  such  approval  is  consistent 
with  construction  progress.  The 
Department  could  assess  whether  other 
mortgageable  items  were  supported  with 
proper  bills  and/or  receipts  before  funds 
vrere  approved.  The  Department  also 
could  consider  whether  the  loan 
remains  in  balance  by  comparison  of 
actual  di^ursements  against  a  project 
completion  schedtde  and  other  loan 
closing  documents.  Unless  additional 
requirements  are  imposed  by  HUD 
because  it  insures  more  than  50  percent 
of  the  risk,  the  review  at  cost 
certification  would  only  involve  an 
assessment  that  the  maximum  insurable 
mortgage  amount  is  supported  by  costs 
incurred  and  approved  lor  the  project  by 
the  HFA.  By  Ais  reservation  of 
authority  to  adjust  the  mortg^e  amount. 
HUD  also  is  reducing  any  adverse  effect 
from  fees,  whic-h  are  linked  to  mortgage 
amount,  thdi  the  HFAs  may  earn  in 
connection  with  the  project  loan. 

Notwithstanding  the  retention  by 
HUD  of  ultimate  authority  to  adjust  the 
insined  mortgage  amount,  the  HFAs  still 
would  be  carrying  out  an  important 
function  in  connection  with  the 
insurance  of  advances  and  cost 
certification  processes.  The  delegation 
of  this  function  is  consistent  vrith 
Congress'  view  in  section  542(a)  of  the 
1992  Ad  that  the  relationship  between 
HUD  and  HFAs  is  to  be  a  partnership 
and  that  major  functions  are  to  be  die 
responsibilities  of  Uie  HFAs  as 
evidenced  by  the  direct  asstgmnent  of 
underwriting  functions  in  section 
542(c)(2KE). 

The  regulation  will  be  contained  in  a 
new  part  266  in  title  24  of  the  Code  of 
Federal  Regulations,  which  consists  of 
six  subparts.  A  brief  summary  ofeac^ 
subpart  follows. 


Sutipail  A-Oeoefal  ProvtskMs 

Sut^Mit  A  sets  forth  the  purpose  and 
scope «rf the  ragidation.  h  cites  the 
legislative  backpound.  and  indicates 
HUD's  poiiqr  decision  to  vest  broad 
(vapoQSJfailUy  fior  the  conduct  of  the 
prog^wn  to  partidpatiog  HFAs.  Subpart 
A  also  inchides  definitions  of  terms 
used  tiHoughout  the  regulation. 
Section  266.10.  Allocations  of 
Authority  and  Credit  Sidxidy,  states 
that  mX)  will  issue  notices  in  the 
Federal  Kegjaler  in  viUng  State  and  local 
HFAs  to  apply  for  participation  in  the 
program.  Ewlier  provisions  contained  in 
the  intarim  rule  relating  to  planned 
HUD  allocations  and  state-wide  caps  on 
the  unount  of  assistance  are  deleted  in 
this  final  rule,  lltose  topics  instead  will 
be  covered  in  the  Federal  RcnUer 
Notice.  ^^ 

Section  2S6.15  describes  key 
oompooeats  that  must  be  indoded  in 
the  risk-sharing  agreem^it  ex»cuted 
between  HUD  and  the  HFA.  Among 
other  things,  the  risk-shming  agreement 
will  reflect  the  agreed  upon  risk 
apportionment:  the  number  of  units 
allocated  to  the  HFA:  description  [i.e.. 
incorpocation  by  reference)  of  the  HFAs 
stancbrdsand  procediU«s  for 
underwriting  and  servicing  of  loans:  and 
a  list  of  required  HFA  certifications 
designed  to  assure  its  proper 
performance  under  the  program.  (The 
\iA  of  certifications  is  not 
comprehensive  and  is  subject  to  change 
as  circunu^nces  and  experience 
dictate.) 

Appaisals  of  all  properties  must  be 
performed  by  Certified  General 
Appraisers,  licensed  in  the  State  in 
which  the  property  is  located,  and  must 
be  completed  in  accordance  with  the 
Uniform  Standards  of  Professional 
Appraisal  Practice.  In  addition.  24  CFR 
part  267  (see  final  rule  publislied 
October  3. 1994  at  59  FR  50456). 
establLshes  a  reporting  requirement  for 
the  gender  and  minority  classification 
for  appraisers.  Compliance  with  this 
reporting  requirement  will  be  included 
in  the  ri^  sharing  agreement. 
Subpart  A  contairus  sections 
indicating  that  future  regulatory 
amendments  will  not  impair  previously 
recognized  contract  rights  and  that  HUD 
has  no  obligation  to  recognize  or  deni 
with  parties  other  than  the  HFA.  in  the 
latter's  role  as  mortgagee  of  record 
under  a  contract  of  mortgage  insurance. 
Section  266.30  pnn-ides  that  the 
provisions  of  24  CFR  part  246  (Local 
Rent  Control)  do  not  apply  to  this 
program.  The  Department  will  not  be 
utilizing  its  constitutional  aulhority  to 
preempt  local  rent  control  laws  for 
projects  with  mortgages  insured  under 
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part  266.  Representatives  of  HFAs  have 
advised  the  Department  that  many 
HFAs,  both  State  and  local,  already  have 
such  authority  and,  therefore,  the 
absence  of  access  to  the  Federal 
preemption  authority  would  in  no  way 
restrict  or  interfere  with  the  manner  in 
which  HFAs  currently  operate.  Since 
the  program  involves  risk  to  both  HFAs 
and  the  Federal  government,  the  Federal 
interest  will  be  adequately  protected  by 
HFAs  who  use  their  preemption 
authority  to  protect  their  own  interests. 

The  interim  rule  also  contains  a 
general  waiver  provision  in  §  266.35. 
Under  that  section,  the  Commissioner 
may,  upon  a  finding  of  good  cause, 
waive  any  provision  in  part  266  that  is 
not  a  statutory  requirement,  except  that 
the  Commissioner  will  not  consider 
waivers  of  financial  requirements  for 
participating  HFAs  or  underwriting 
standards  required  by  HUD  for  Level  II 
participants.  All  waivers  granted  under 
§  266.35  will  be  in  writing  and  will  be 
published  in  the  Federal  Register,  as 
required  by  section  7(q)  of  the 
Department  of  Housing  and 
Development  Act  (42  U.S.C.  3535(q)). 

Subpart  B— Agency  Requirements 

Subpart  B  describes  the  criteria  HFAs 
must  meet  to  qualify  under  the  program. 
It  be#me  evident  during  HUD's  review 
of  the  applications  for  participation  in 
the  pilot  program  that  there  was  some 
confusion  as  to  the  interpretation  of  the 
term  in  section  544(2)(B)  which  defines 
a  qualified  housing  agency  as  one  that 
"receives  a  rating  of  'A'  for  its  general 
obligation  bonds."  Some  agencies 
interpreted  this  to  mean  that  an  "A" 
rating  on  bonds  financing  a  particular 
project  met  the  definition. 

This  interpretation  would  be 
inconsistent  with  sections  544(2)(A)  and 
(2)(C),  which  require  evidence  of  a 
strong  financial  capacity  on  the  part  of 
the  agency.  Such  a  construction  would 
permit  an  HFA  with  one  strong  bond 
issue  and  several  other  issuances  with 
ratings  below  "A"  to  claim  that  they  met 
the  qualified  agency  criteria.  The 
Department  does  not  construe  this  to  be 
in  accordance  with  the  intent  of 
Congress.  In  this  final  rule,  HUD 
interprets  the  phrase  "general  obligation 
bonds"  to  mean  the  rating  on  bonds 
issued  by  the  HFA  based  on  the  strength 
of  the  general  obligation  of  the  agency 
itself.  Like  the  "top-tier"  rating,  a  rating 
of  "A"  on  general  obligation  bonds  is 
provided  by  nationally  recognized 
rating  agencies  only  after  thorough 
review  and  analysis  of  an  agency's 
financial,  administrative  and 
operational  capacity.  This  rating  based 
on  the  strength  of  an  agency's  general 


obligation  mertains  to  issuance  of  bonds 
and  other  pebt  instruments  that  are 
backed  bylincome/resources  from 
unencumbered  fund  balances  rather 
than  by  ca^h  flow  from  a  particular 
project  or  projects. 

Two  levels  of  approval — Level  I  and 
Level  n— 4re  described  in  §  266.100. 
The  primacy  distinction  between  the 
two  levels!  is  in  the  level  of  risk 
apportionjnent  an  HFA  agrees  to 
undertakej  HFAs  participating  at  Level 
I  are  those  that  will  assume  50  percent 
or  more  of  the  risk  associated  with  a 
loan  defadlt.  Level  11  participants  will 
assume  IQ  or  25  percent  of  the  risk. 

The  regulation  requires  any  applicant 
HFA  (whether  it  selects  either  Level  I  or 
Level  II,  ok  both  Level  I  and  Level  II 
approval)  jto  meet  eligibility  standards 
and  application  requirements.  Eligibility 
is  predicated  on  an  HFA's  demonstrable 
high  financial  capacity  and/or 
experience  and  capability  in  the  field  of 
multifamly  housing.  Application 
requirem*  nts  are  designed  to  elicit  the 
HFA's  (le  ;al  and  other)  capacity  to 
function  i  i  the  program. 

Subpar  B  also  sets  forth  minimum 
reserve  re  juirements  that  must  be  met 
by  participating  HFAs  (§  266.110).  An 
HFA  is  repuired  to  maintain  its  basic 
sound  fin  mcial  capacity  at  all  times.  An 
HFA  that  qualifies  for  the  program 
under  the  criteria  in  section  544(2)  (A) 
or  (B)  of  t  le  1992  Act  [i.e.,  is  designated 
"top-tier,  or  the  equivalent  thereof  or 
receives  (  n  overall  rating  of  "A"  on  its 
general  o  iligation  bonds  from  a 
nationall: '  recognized  rating  agency) 
will  not  be  required  to  maintain 
additional  reserves  unless  determined 
necessarjj  by  the  Commissioner.  "Other 
agencies  J'  i.e.,  those  that  qualify  based 
on  other  criteria,  will  be  required  to 
establish  ininimum  reserve 
requirements  that  are  set  forth  in 
§266.11(Ib).  Any  HFA  that  initially 
qualifies  ander,  but  later  loses,  the  "top- 
tier  or  eq  livalent"  designation  or  an 
overall  ra  ting  of  "A"  on  its  general 
obligatioi  i  bonds  will  be  required  to 
immedia  ely  establish  and  maintain  the 
reserve  a  nounts  required  for  "other 
agencies'  by  §  266.110(b). 

The  fir  al  rule  clarifies  two 
requirem  ants  set  forth  in  the  interim 
rule.  Firs  t,  it  makes  clear 
(§  266.10  5(b)(1))  that  there  must  be 
documer  tation  satisfactory  to  the 
Commis!  ioner  that  the  HFA  meets  the 
qualifica  ion  requirements  of 
§  266.101  (a).  This  documentation  must 
be  subm  (ted  as  a  part  of  its  application. 
Second,  t  provides  that  any  dedicated 
account  equired  under  §  266.110(b) 
must  be  established  prior  to  execution 
of  any  R  sk  Sharing  Agreement. 


Sections  266.115-266.125  describe 
the  monitoring  and  evaluation  activities 
and  requirements  of  the  program,  the 
kinds  of  HFA  conduct  that  could  give 
rise  to  sanctions  by  the  Department,  and 
the  nature  of  sanctions  that  HUD  may 
impose.  The  rule  provides  HFAs  the 
right  to  an  informal  hearing  where 
sanctions  have  been  applied. 

In  this  final  rule,  the  language  of 
§  266.15(b)(5)  relating  to  the  availability 
of  HFA  financial  and  other  records  for 
HUD  inspection  is  revised  to  reflect  the 
statutory  phrasing  enacted  as  section 
307(b)(2)  of  the  1994  Act. 

Finally,  §  266.130  provides  that  HFAs 
may  obtain  reinsurance  for  their  portion 
of  the  risk  and  describes  the  conditions 
under  which  reinsurance  will  be 
permitted. 

Subpart  C — Program  Requirements 

Subpart  C  contains  program 
requirements  such  as  project  eligibility 
and  fair  housing  and  equal  opportunity 
requirements.  It  also  describes  review 
functions  to  be  retained  by  HUD  as  well 
as  those  delegated  to  HFAs. 

Project  size  and  affordability 
requirements  in  the  rule  follow  the 
authorizing  legislation.  Subject  to 
requirements  in  the  regulation,  mortgage 
insurance  will  be  available  under  this 
program  for  project  new  construction 
and  substantial  rehabilitation,  and  for 
existing  projects  without  substantial 
rehabilitation.  Similarly,  projects 
receiving  section  8  or  other  rental 
subsidies  are  eligible  for  insurance 
under  the  program,  subject  to 
limitations  on  the  rent  levels.  These 
limits  are  designed  to  ensure  that 
project  rents  are  clearly  adequate  to 
support  the  mortgage.  Other  eligible 
projects  include  single  room  occupancy 
(SRO)  projects,  board  and  care  and 
assisted  living  facilities,  and  projects 
designed  for  persons  62  years  of  age  or 
more.  In  response  to  providers  of 
affordable  housing,  mobile  home  parks 
(exclusive  of  the  mobile  homes)  have 
been  added  as  an  eligible  housing  type. 
This  will  permit  HFAs  to  provide  this 
important  type  of  affordable  housing 
through  the  Risk-Sharing  Program. 
Transient  housing,  hotels,  nursing 
homes  and  intermediate  care  facilities, 
and  projects  located  in  military  impact 
areas  are  ineligible  for  insurance  under 
this  program. 

The  final  rule  makes  clear  that,  for 
purposes  of  this  pilot  program, 
cooperative  properties  are  considered 
rental  housing,  just  as  they  are  under 
the  National  Housing  Act  (see 
§  266.200(a)).  While  section  542(c)(7) 
refers  to  rents,  and  section  544  defines 
multifamily  housing  as  covering  not  less 
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than  five  (5J  "rental"  units  on  one  (1) 
site,  cooperative  carrying  charges  are 
similar  to  rents  and  HUD  does  not 
believe  that  Congress  intended  to 
preclude  the  insurance  of  mortgages  for 
cooperatives  under  the  program. 

HUD  urill  retain  responsibility  for 
assessing  the  "previous  participation" 
of  mortgagors,  contractors,  consultants 
or  management  agents  in  HUD  programs 
and  for  intergovernmental  and 
environmental  review.  HUD  will 
delegate  to  HFAs  the  functions 
pertaining  to  a  project's  affirmative  fair 
housing  marketing  plan  and  certain 
activities  under  the  Davis-Bacon  Act. 
With  respect  to  HUD  environmental 
reviews,  it  should  be  noted  that  section 
307(b)(4j  of  the  1994  Act  authorizes  the 
Secretary  of  HUD,  under  such  regulation 
in  lieu  of  the  environmental  protection 
procedures  otherwise  applicable,  to 
provide  for  agreements  to  endorse  for 
insurance  mortgages  under  this  pilot 
program  upon  the  request  of  qualified    ^' 
HFAs  if  the  State  or  unit  of  general  local 
government,  as  designated  by  the 
Secretary,  assumes  all  of  the 
respoiusihilities  for  environmental 
review,  decision  making,  and  action 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969  and  other  relevant 
laws.  The  statute  goes  into  further  detail 
as  to  what  spec^ific  provisions  will  be 
contained  in  any  regulations  the 
Secretary  may  issue.  The  Department 
has  in  process  draft  regulations  to 
implement  this  section  307(b)(4)  of  the 
"94  Act,  which  will  be  promulgated  in 
the  Federal  Register  as  a  separate  rule, 
which  will  amend  both  this  final  rule 
and  24  CFR  part  58 — Environmental 
Review  Procedures  for  the  Community 
Development  Block  Grant.  Rental 
Rehabilitation,  and  Housing 
Development  Grant  Programs.  Until 
such  time  as  this  new  rule  takes  effect, 
the  Department  will  retain 
responsibility  for  assuring  compliance 
with  the  National  Environmental  Policy 
Act  of  1969  and  related  laws. 

Setnion  542(c)  of  the  Act  does  not 
statutorily  require  payment  of  prevailing 
wane  rates  determined  by  the  Secretary 
of  Labor  under  the  Davis-Bacon  Act  on 
projects  receiving  mortgage  insurance 
under  the  pilot  program.  However,  the 
Department  has  administratively 
determined  that  it  will  require  payment 
of  Davis-Bacon  wage  rates  on  certain 
projects  receiving  mortgage  insurance 
under  the  program.  As  provided  in 
^  266.225  of  the  rule,  Davis-Bacon  wage 
rates  «vill  be  required  to  be  paid  to  all 
laborers  and  mechanics  (except 
volunteers)  employed  by  contractors 
and  subcontractors  on  projects  (1)  for 
which  advances  are  insured  under  this 
sKirt;  (2)  which  involve  new 


construction  or  substantial 
rehabilitation;  and  (3)  which  will 
contain  12  or  more  dwelling  units. 
Davis-Bacon  requirements  will  apply 
only  if  all  of  these  conditions  are  met. 
unless  Davis-Bacon  wage  rates  are 
applicable  by  reason  of  assistance  from 
another  Federal  program.  (For  example. 
if  assistance  under  Section  8  is  also 
used  in  connection  with  a  project  under 
this  part  that  involves  minor 
rehabilitation,  Davis-Bacon 
requirements  ^^Id  apply  to  the  project 
if  it  contains  nine  or  more  Section  B- 
assisted  units.)  The  Department  has 
decided  to  require  paj-ment  of  Davis- 
Bacon  wage  rates  to  ensure  that 
prevailing  wage  requirements  under  this 
program  are  generally  comparable  to 
similar  provisions  required  by  statute 
for  multifamily  mortgage  insurance 
programs  under  the  National  Housine 
Act. 

The  rule  also  states  that  while  the 
Commissioner  retains  responsibility  for 
enforcement  of  labor  standards  under 
this  section,  the  Commissioner  may 
delegate  to  the  HFA  information 
collection  (e.g.,  payroll  review  and 
routine  interviews)  and  other  routine 
administration  and  enforcement 
func-tions.  subject  to  monitoring  by  the 
Commissioner.  The  Department  intends 
to  delegate  such  routine  admmistration 
and  enforcement  functions  to  HFAs. 
This  delegation  is  consistent  with  the 
Department's  dedsion  to  delegate  many 
of  the  functions  relating  to  insurance  of 
individual  projects  to  the  HFAs.  The 
delegation  is  also  consistent  with  the 
Department's  longstanding  delegation  of 
routine  Davis-Bacon  functions  to  States 
and  local  governments  under  the 
Community  Development  Block  Grant 
program. 

Subpart  D— Processing,  Development, 
and  Approval 

Subpart  D  describes  functions  that  the 
HFA  and  HUD  will  undertake  in 
relation  to  a  loan  origination  and  HUD 
insurance  endorsement. 

An  HFA  that  assumes  50  percent  or 
more  of  the  risk  associated  with  a  loan 
may  use  its  own  underwriting  standards 
and  loan  terms  and  conditions  to 
underwrite  and  approve  loans.  Where 
an  HFA  assumes  less  than  50  percent  of 
the  risk,  underwriting  standards  and 
loan  terms  and  conditions  are  subject  to 
HUD  review,  modification  and 
approval.  The  rule  provisions  also  cover 
responsibilities  of  HFAs  concerning 
such  matters  as  project  feasibility, 
acceptability  of  the  mortgagor,  and 
inspections  during  the  project 
con.stniction  period. 


Section  266.310  provides  the 
drcumstonoes  where  HUD  will  insure 
loan  advances,  or  agree  to  insure  the 
entire  mortg^e  upon  completion  of 
construction.  Where  a  mortgage  is 
endorsed  (or  insurance,  the  interim  rule 
provides  that  the  HFA  must  remain  ttie 
mortgagee  of  record  for  as  long  as 
mortgage  insurance  is  in  force. 

Subpart  E — Mortgage  and  Closing 
R«quif«nMnts;  HUO  Endorsement 

Subpart  E  contains  requirements  that 
relate  to  the  mortgage  and  the  property 
that  secures  the  insured  loan. 

The  Department  .-Bcognizes  that 
section  542(c)(2)(E)  provides  that  HFAs 
are  permitted  to  use  their  own 
underwriting  standards  and  loan  terms 
and  conditions  for  purposes  of 
underwriting  loans  to  be  insured  under 
this  program  where  the  HFA  is 
assuming  50  percent  or  more  of  the  risk 
of  loss.  Where  the  Secretary  retains 
more  than  50  percent  of  the  risk  of  loss, 
section  542(c)(2)(E)  permits  the 
Secretary  to  impose  additional 
underwriting  criteria  and  loan  terras 
and  conditions  on  loans  to  be  insured 
under  the  program.  However,  it  is  the 
Department's  view  that  Congress 
intended,  in  enacting  section  542(c).  to 
develop  a  fiscally  prudent  mortgage 
insurance  program.  The  interim  rule 
cited  several  examples  of  HUD 
r^ulations  being  imposed  by  the 
Department,  including  the  requirenieia 
that  the  HUD-insured  mortgage 
constitute  a  first  lien.  Subsequent  to 
publication  of  the  interim  rule.  Congress 
expressly  amended  the  Act  to  e.stahitsh 
as  a  program  requirement  that  the 
insured  mortgage  be  a  first  lien. 
However,  the  Department  believes  that 
Congress  did  not  intend  topreclude 
other  HUD  regulations  that  would 
provide:  (1)  that  the  HUD-insured 
mortgage  be  regularly  amortizing;  (2| 
that  the  insured  mortgage  contain  a 
covenant  against  the  ciiange  in  use  of 
the  insured  property;  (3)  that  the 
insured  mortgage  contain  a  covenant 
requiring  the  mortgagor  to  keep  the 
property,  which  is  security  for  the 
mortgage,  insured  against  loss  due  to 
fire  or  other  hazards;  and  (4)  that  the 
regulatory  agreement  executed  by  the 
mortgagor  contain  a  provision  requiring 
that  the  mortgagor  be  a  -sole  asst-'t 
mortgagor. 

Amortization.  The  Department  does 
not  believe  that  Congress,  in  its 
enactment  of  section  542(c).  intended  to 
permit  the  use  of  riskier  financing 
practices  such  as  balloon  pa)'ment  terms 
and  negative  amortization.  Use  of  these 
types  of  financing  practices  in  insured     I 
programs  could  increase  the  chances        | 
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that  an  insured  mortgage  would  go  into 
default  or  otherwise  increase  the 
Department's  exposure  on  a  mortgage 
where  the  terms  of  the  Gnancing 
permitted  negative  amortization.  It  is 
the  Department's  view  that  requiring  a 
mortgage  to  be  regularly  amortizing 
would  curtai  1  the  use  of  riskier 
financing  practices  that  could 
jeopardize  the  stability  of  the  insured 
loan. 

Change  in  use.  The  Department's 
purpose  in  requiring  that  a  mortgage 
insured  under  this  program  contain  a 
covenant  prohibiting  a  change  in  use  of 
the  insured  property  was  to  carry  out 
the  intent  of  Congress  that  the  mortgage 
insiirance  be  used  to  provide  affordable 
residential  housing,  rather  than  for  some 
commercial  enterprise,  such  as  a  hotel 
or  office  building.  It  has  been  HUD's 
view  In  all  of  its  insurance  programs, 
and  it  is  HUD's  view  in  this  rule,  that 
such  a  provision  is  not  intended  to 
preclude  the  conversion  of  a  project 
from  rental  to  cooperative  housing  since 
both  rental  and  cooperative  housing  are 
residential  housing.  The  "change  in 
use"  provision  is  intended  to  preclude 
the  conversion  of  a  project  from 
residential  use  to  some  other  form  of 
use,  e.g.  commercial  use. 

Hcaard  insurance.  The  Department 
does  not  believe  that  Congress,  in 
enacting  the  section  542(c)  risk-sharing 
program,  intended  for  the  Secretary  to 
insure  a  mortgage  on  a  project  that  is  not 
insured  against  damage  or  destruction 
due  to  fire  or  other  hazards. 
Additionally,  the  Department  cannot 
conceive  of  an  HFA  making  a  loan  on 
a  project  that  is  not  insured  against  loss 
due  to  hazards.  The  requirement  that  a 
mortgagor  under  a  mortgage  have  hazard 
insurance  is  a  standard  mortgage 
industry'  practice.  Additionally,  it  is  the 
Department's  position  that  hazard 
insurance  is  a  fundamental  requirement 
of  Federal  mortgage  insurance  to  protect 
the  public  fisc  against  loss  of  public 
assets  and,  therefore,  must  be  required 
in  this  program. 

Single  asset  mortgagor.  The 
requirement  that  a  mortgagor  be  a  single 
asset  mortgagor  is  a  requirement  that  is 
critical  to  the  Department's  ability  to 
prevent  the  mortgagor  of  an  insured 
project  from  commingling  funds  of  the 
insured  project  with  other  assets  that  a 
mortgagor  entity  might  own,  if 
permitted.  If  the  Department  were.to 
allow  a  mortgagor  entity  to  own  assets 
other  than  the  insured  project,  this 
would  increase  the  chances  of  a 
mortgagor  siphoning  off  funds  from  an 
insured  project  for  use  in  a 
conventionally  financed  project.  This 
-  could  result  in  the  mortgagor  of  the 
insured  mortgage  suffering  severe 


financial  i  ifficulty,  possibly  defaulting 
on  the  inaued  mortgage  and  a 
subsequeit  insurance  claim  being  filed 
by  the  HFA.  In  addition,  the  assets  of  an 
insured  project  could  become  at  risk,  as 
a  result  o;  their  application  to  the  debts 
of  a  conv(  ntionally  financed  project  in 
financial  i  lifficulty  where  both  projects 
have  the  aame  owner. 

Other  provisions  in  subpart  E  pertain 
to  the  closing  of  a  mortgage  loan.  The 
closing  will  be  held  by  the  HFA,  which 
is  then  required  to  submit  a  closing 
docket  (w^th  required  documentation)  to 
HUD  for  i|isurance  endorsement.  The 
required  documentation  is  set  forth  in 
the  interim  rule  as  well. 


Subpart  I 
Servicinc 


-Project  Management  and 


Subpart  F  sets  out  the  rules  for  HFAs 
to  servicejloans  and  manage  projects. 

The  HFA  will  have  broad 
responsibility  for  the  administration  of 
this  progmm,  including  monitoring  and 
determinmg  the  compliance  of  the 
project  ov  Tier  with  the  requirements  of 
this  rule.  4UD  will  not  hold  or  be  a 
party  to  a  ly  mortgage  or  note 
instrumei  ts  between  the  mortgagor  and 
the  HFA.  -lUD  will,  however,  monitor 
the  perfoi  mance  of  the  HFA  to 
determin(  its  compliance  with  this 
subpart. 

Section  266.505  lists  certain 
requirem(  nts  that  must  be  included  in 
the  reguU  tory  agreement  that  is 
executed  by  the  HFA  and  the  project 
owner.  Tkose  requirements  are 
necessarMto  assure  that  the  owner  will 
maintain  the  sound  financial  and 
physical  condition  of  the  project,  and 
maintain  the  project  as  an  affordable 
housing  resource.  Section  266.510 
describeslthe  responsibilities  of  the  HFA 
for  annual  project  inspections,  review  of 
an  ownerjs  compliance  with  the 
affirmatiA<e  fair  housing  marketing  plan, 
and  analysis  of  the  owner's  annual  audit 
and  recoi  Ikeeping. 

Subpart  <  i— Contract  Rights  and 
Obligatio  is 

Subpart  G  contains  provisions  with 
regard  to  the  mortgage  insurance 
premium  (MIP)  in  §§266.600-266.608. 
In  accord  mce  with  section  542(c)(3),  the 
rule  prov  des  for  a  "sliding  scale"  of 
MIP  payr  lents,  with  reduced  amounts 
payable  i  i  inverse  proportion  to  the 
increase  i  n  an  HFA's  risk 
apportioi  ment.  Risk  apportionment 
percentaj  es  range  from  10  to  90  percent, 
.jh  end,  an  HFA  assuming  90 
the  risk  would  be  required  to 
>ercent  MIP  based  upon  the 


At  the  hi, 
percent  o 
pay  a  .05 
average  obtstanding  principal  balance 


(without 


aking  into  account  delinquent 


payments  or  prepayments)  per  annum. 
At  the  other  end  of  the  spectrum,  an 
HFA  assuming  10  percent  of  the  risk 
would  be  required  to  pay  a  .45  percent 
MIP  based  upon  the  average  outstanding 
principal  balance  per  annum. 

Subpart  G  also  contains  provisions  on 
insurance  endorsement  and 
assignments.  Endorsement  of  the 
original  credit  instrument  will  indicate 
the  Commissioner's  insurance  of  the 
mortgage.  Section  542(c)(2)(B)  of  the 
1992  Act  provides  for  full  mortgage 
insurance  for  loans  originated  by  or 
through  qualified  HFAs.  While  this 
provision  clearly  permits  qualified 
HFAs  to  underwrite  loans  for  other 
HFAs  or  mortgage  entities  or  to  sell  their 
loans  in  the  secondary  market,  the 
Department  discussed  this  option  with 
HFA  representatives  with  particular 
concern  about  how  the  HFA  would 
maintain  its  risk-sharing  obligation  in 
such  transactions.  In  view  of  the 
complexities  of  implementing  this 
aspect  of  the  statute  and  the  desire  to 
implement  the  pilot  program  in  a  timely 
manner,  it  was  agreed  between  the 
HFAs  and  HUD  that  entities  other  than 
approved  HFAs  would  not  be  permitted 
to  be  mortgagees  originating  loans  to  be 
insured  under  this  program.  The  one 
exception  was  with  respect  to  the 
transfer  of  partial  interest  under  a 
participation  agreement.  Section 
266.616  permits  the  transfer  of  up  to  100 
percent  of  the  beneficial  interest  in  a 
loan  or  a  pool  of  loans  insured  under 
part  266,  provided  that,  among  other 
things,  the  HFA  remains  the  mortgagee 
of  record  and  is  the  party  with  whom 
the  Commissioner  deals  under  the 
contract  of  mortgage  insurance. 

Section  266.620  describes  the 
circumstances  under  which  the  contract 
of  insurance  will  terminate.  These  are 
(1)  payment  in  full  of  the  mortgage;  (2) 
acquisition  of  the  mortgaged  property  by 
the  HFA  and  notification  to  the 
Commissioner  that  no  claim  for 
insurance  benefits  will  be  made;  (3) 
acquisition  of  the  property.at  a 
foreclosure  sale  by  a  party  other  than 
the  HFA;  (4)  notification  by  the  HFA  to 
the  Commissioner  of  voluntary 
termination;  (5)  a  finding  of  fraud  or 
material  misrepresentation  on  the  part 
of  the  HFA  or  its  successors  with 
respect  to  the  contract  of  insurance;  or 
(6)  receipt  by  the  Commissioner  of  an 
application  for  final  claims  settlement. 

'The  latter  part  of  subpart  G  describes 
the  procedures  for  filing  a  claim  upon 
a  default,  determining  the  amount  of  the 
claim,  and  payment  of  the  claim. 
Section  266.630  describes  the 
requirements  for  filing  for  a  partial 
payment  of  a  claim.  IThis  section  is 
intended  to  avoid  full  insurance  claim 
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payments  by  providing  the  HFA  with 
flexibility  to  deal  with  a  nonperforming 
mortgage  where  the  default  is  due  to 
circumstances  beyond  the  mortgagor's 
ctMitrol  and  the  financial  reUef  provided 
by  the  HFA  is  sufficient  to  restore  the 
financial  viability  of  the  project.  When 
the  conditions  of  this  section  are  met,  an 
HFA  may  reduce  the  unpaid  principal 
balance  of  the  insured  mortgage  by  up 
to  50  percent  and  may  defer  delinquent 
interest.  The  HFA  must  secure  the 
mortgagor's  repayment  of  this  relief 
with  a  second  mortgage,  which  can  have 
deferred  amortization  thereby  allowing 
the  mortgagor  to  repay  the  second 
mortgage  in  increasii^ly  larger  amounts 
as  the  project's  cash  flow  improves. 

Under  this  partial  claim  procedure, 
upon  the  HFA  providing  the  above- 
described  relief.  HUD  makes  a  partial 
claim  payment  to  the  HFA  in  an  amount 
that  is  a  percentage  of  the  relief 
provided  by  the  HFA  to  the  mortgagor. 
The  percentage  is  equal  to  HUD's 
percentage  of  the  risk  of  loss  on  the 
original  mortgage  loan  or  50  percent, 
whichever  is  less.  The  HFA,  in  turn, 
must  remit  to  HUD  the  same  percentage 
of  all  amoimts  that  it  collects  on  its 
second  mortgage. 

When  HUD  pays  a  claim  [i.e..  entire 
amount,  in  cash).  §  266.638  provides 
that  the  HFA  will  issue  a  debenture  (or 
a  promissory  note,  a  bond,  or  any  other 
instrummt,  hereinafter  referred  to  as 
"debenture")  to  HUD  for  the  full 
amount  of  the  claim.  The  debenture  will 
have  a  term  of  five  years  in  order  to 
afford  the  HFA  ample  time  to  woA  vrith 
the  mortgagor  to  cure  the  default  or 
foreclose  and/or  resell  the  project. 
During  the  five  year  period,  the  HFA 
will  pay  HUD  interest  on  the  debenture, 
due  and  payable  on  the  anniversary  of 
the  claim  payment.  At  the  end  of  five 
years,  or  at  the  point  of  settlement  when 
the  debenture  is  paid,  HUD  will 
determine  the  amount  of  losses  to  be 
apportioned  between  HUD  and  the 
HFA. 

Sections  266.640  through  266.656 
concern  the  final  disposition  of  a  claim, 
including  the  HFA's  ability  to  accept  a 
deed-in-lieu  of  foreclosure;  the  use  of  an 
appraisal  to  determine  property  value  in 
the  absence  of  a  foreclosure  sale;  the 
manner  in  which  the  amount  of  a  loss 
is  determined;  and  final  settlement. 

IV.  Public  Comment  on  Interim  Rule 

On  December  3. 1993  the  Department 
published  in  the  Federal  Register  (58 
FR  64032)  an  interim  rule  entitled 
Housing  Finance  Agency  Risk  Sharing 
Program  for  Insured  Affordable 
Multifamily  Loans.  What  follows  is  a 
description  of  the  significant  issues 
raised  by  the  public  in  written 


comments  on  the  rule  along  vnth  HUD's 
responses  to  each  of  these  issues. 

During  the  public  comment  period, 
the  Department  received  12  comments 
from  the  follovring  commenters: 

1.  Idaho  Housing  Agency 

2.  Massachusetts  Housing  Finance 

Agency 

3.  National  Association  of  Home 

Builders 

4.  Congressman  Owen  Pickett  {2nd 

Dist.,  Virginia) 

5.  American  Institute  of  Certified  Public 

Accountants 

6.  Colorado  Housing  and  Finance 

Authority 

7.  National  Council  of  State  Housing 

Agencies 

8.  Association  of  Local  Housing 

Agencies 

9.  Mortgage  Bankers  Association 

10.  American  Association  of  Retired 

Persons 

11.  President.  Hoover  Mortgage 

Company,  Spokane,  WA 

12.  Michigan  State  Housing 
•Development  Authority 

The  commenters  generally  favored  the 
program,  with  comments  or 
recommendations  on  the  specific  areas 
discussed  below.  The  commenters  are 
referred  to  by  their  corresponding 
numbers  as  listed  above. 

Section  266.10    Fund  allocations. 

Comments.  Commenter  7  pointed  out 
that  the  rule  states  that  HUD  will 
allocate  unused  insuring  authority  at  the 
beginning  of  FY  1995,  and  the  draft 
handbook  indicates  that  HUD  may 
increase  or  decrease  these  allocations  at 
the  end  of  FY  1994  depending  upon  the 
number  of  imits  that  have  received 
initial  endorsement.  The  commenter 
recommended  that  since  HFAs  will  only 
have  six  months  to  process  applications 
in  FY  1994,  HUD  reduce  a  participating 
HFA's  allocations  only  if  the  HFA 
agrees  that  it  will  be  unable  to  use  all 
its  insurance  authority  by  the  end  of  FY 
1995.  Commenter  1  was  also  concerned 
about  the  short  time  left  in  FY  1994  after 
the  application  process,  and  asked 
whether  an  HFA  would  risk  the 
possibility  of  losing  units  that  are  in  the 
application  process  but  which  have  not 
reached  initial  endorsement.  That 
commenter  believed  that  the  September 
30. 1994  deadline  for  achieving  initial 
endorsement  seemed  very  unrealistic. 
Commenter  9  referred  to  the  limit  of 
30,000  units  that  may  be  insured  under 
the  pilot  program  through  Fiscal  Year 
1995,  stating  that  it  does  not  believe  the 
program  will  produce  a  high  level  of 
production.  Citing  the  complicated, 
staff-intensive,  and  time-consuming 
transactions  involved  in  underwriting 


loans  of  this  type,  the  commenter  is  of 
the  opinion  that  risk-sharing  with  HFAs 
can  only  serve  as  a  modest  supplement 
to  existing  FHA  programs.  The 
commenter  recommended  that  HUD 
improve  the  delivery  of  multifamily 
mortgage  insurance  under  its  regular 
insurance  programs  as  well  as  under 
special  programs  and  initiatives  such  as 
this  one. 

Commenter  11  expressed  somewhat 
similar  views  and  urged  improvement 
and  augmentation  of  HUD's  multifamily 
housing  staff  capabilities. 

HUD  Response.  Because  the 
publication  of  the  interim  rule  and 
approval  of  qualified  HFAs  occurred 
later  than  anticipated,  the  interim  rule 
and  draft  administrative  handbook  do 
not  reflect  the  correct  schedule  for 
reallocation  of  units  for  the  Pilot 
program.  Unit  set-asides  and  allocations 
were  made  in  March  1994.  Unit 
allocations  may  not  be  used  by  an  HFA 
until  a  Risk-Sharing  Agreement  (RSA)  is 
executed.  The  time  required  for  HFAs  to 
sign  RSAs  and  return  them  to  HUD  has 
been  longer  than  expected.  It  is  likely 
that  some  HFAs  may  not  even  have  an 
executed  RSA  until  some  time  in  FY 
1995.  Therefore,  rather  than  reallocating 
units  at  the  end  of  FY  1994.  HUD  will 
wait  imtil  January  1995  to  assess  usage 
and  reallocate  if  necessary. 

In  the  meantime,  the  Department  will 
use  a  portion  of  the  10,000  unit 
holdback  on  a  "first  come,  first  served" 
basis  for  increases  to  HFA  set-asides 
that  have  been  exhausted.  In  addition, 
units  will  be  considered  used  at  an 
earlier  stage— when  the  Firm  Approval 
Letter  is  issued— not  at  initial 
endorsement.  Credit  subsidy  for  a 
project  will  also  be  obligated  by  the  firm 
approval  stage  which  is  a  change  from 
the  language  in  the  interim  rule.  Credit 
subsidy  will  be  obligated  and  allocated 
in  accordance  with  outstanding 
Department  instructions. 

With  respect  to  the  comment 
regarding  use  of  the  units,  the 
Department  anticipates  that  the  30.000 
units  allocated  to  the  program  will  be 
used  for  the  demonstration.  The 
delivery  of  multifamily  mortgage 
insurance  under  HUD's  regular 
programs  is  not  the  subject  of  this 
interim  rule.  The  Risk-Sharing  program 
is  a  partnership  with  State  and  local 
HFAs  to  increase  the  supply  of 
affordable  housing;  it  is  not  meant  to  be 
a  substitute  for  other  HUD  insurance 
programs.  However,  the  Department 
does  anticijMte  that  the  pilot  will 
become  a  model  for  augmenting 
mortgage  insurance  capability.  In  any 
event,  the  Department  will  carefully 
study  the  results  of  the  pilot  period  and 
expand  the  program  accordingly. 
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bi  this  regard,  although  not  in 
response  to  public  comment,  we  note 
that  it  is  likeiy  that  the  program  will  be 
expanded,  perhaps  by  another  30,000 
units  for  use  beyond  the  end  of  FY  1995. 
The  regulation  and  the  above  comments 
do  not  ctirrently  assume  this  extension. 
Should  this  occur  during  the  regulation 
process,  further  consideration  about 
reopening  the  window  for  application 
submission  and  methods  for 
reallocation  of  units  will  be  required. 
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Section  266.15 
Agreement. 


Risk-Sharing 


Comments.  Comroenter  12  suggested 
that  the  requirement  in  §  266.15(b) 
(5)(viii)  for  a  certification  from  the  HFA 
that  h  has  errors  and  omissions 
insurance  should  be  changed  or 
eliminated  to  reflect  situations  where 
HFA  employees  are  covered  by  a  Hdelity 
bond  that  covers  all  state  employees. 
The  same  commenter  stated  that  the 
requirement  in  §  266.15(b)(8J  for  the 
highest  level  of  appraiser  certification  is 
not  necessary.  The  commenter  does  not 
employ  the  use  of  appraisals  for  the 
purpose  of  establishing  completed 
project  value  or  mortgage  amount,  but 
rather  to  determine  the  maximum 
amount  of  land  value  (or  an  existing 
building's  value  in  the  case  of  rehab)  to 
be  recognized  in  the  mortgage 
calculation. 

HUD  Besponse.  TTie  program  does 
require  that  HFAs  have  errors  and 
omissions  insurance  and  this  is 
reflected  in  the  Risk-Sharing  Agreement. 
If  there  is  an  impediment  that  precludes 
the  HFA  from  obtaining  this  insurance, 
the  Department  will  consider  waivers 
for  good  cause  and  with  adequate 
protection  under  some  other  means. 
This  provision  has,  in  fact,  been  waived 
for  two  HFAs  that  were  either  covered 
under  State  provisions  or  where  the 
State  was  self-insured.  In  these  cases, 
this  provision  of  the  RSA  was  modified. 

With  respect  to  the  comment  about 
use  of  certified  appraisers,  the  Risk- 
Sharing  program  regulation  does  require 
compliance  with  the  Uniform  Standards 
of  Professional  Appraisal  Practice 
(USPAP).  USPAP  requires  use  of  a 
Certified  General  Appraiser  for  work 
done  under  either  Standard  1,  for 
determining  value,  or  Standard  4,  real 
estate  consultations.  This  latter 
Standard  covers  multifamily  cases 
where  value  is  not  determined  using  the 
standard  three  approaches  to  value  but 
the  appraiser  does  a  rental  and  expense 
analysis  and  calculates  a  capitalized 
value,  similar  to  what  HUD  does  in  the 
Section  221(d)(4)  program. 


Subpart  fe — Housing  Finance  Agency 
Requiref^ents 

Section 


100    Qualified  HFA. 

Commints.  Commenter  9  expressed  a 
concern  tpat  the  number  of  HFAs 
qualified  |o  originate,  underwrite, 
service  aad  manage  multifamily  loans  is 
severely  imited.  The  commenter  did 
not  question  the  importance  or 
relevancy  of  the  rule's  criteria  for  an 
HFA  to  h^ve  a  certain  level  of  internal 
staff  capacity  to  review  and  evaluate 
work  of  any  contractors  it  may  hire  to 
perform  tpchnical  services,  to  make 
underwrUing  conclusions,  and  to 
oversee  its  loan  {>ortfolio,  and  that  an 
HFA  havi  an  established  record  in 
multifamjly  loan  processing,  ser\-icing 
and  property  disposition,  but  believes 
the  abilitf  of  most  HFAs  to  hire 
experient  ed  personnel  or  train  existing 
staff  is  Hi  lited  because  of  local  and  state 
budget  cc  nstraints.  The  commenter 
believes  I  lat  this  limited  ability  to 
participa  e  will  leave  many  parts  of  the 
country  \  ith  no  representation  or 
service. 

HUD  Ftsponse.  The  Department  was 
pleased  t » approve  33  applicants  under 
the  Risk-i  Iharing  Pilot  including  26 
States,  th  s  District  of  Columbia,  Puerto 
Rico  and  5  localities.  The  States 
approvec  included  many  of  the  most 
populous  States — California,  New  York, 
Texas,  Fl  )rida,  Pennsylvania,  Illinois, 
Michigan ,  New  )ersey  and 
Massachusetts. 

Serf /on  Ae.  J  05    Application 
reqiiirem  rnts. 

Commt  nts 
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Commenter  5  quesitioned 
in§266.105(b)(12)for 
interim  financial 
if  the  latest  audit  statement  of 
more  than  six  months  old. 
stated  that  the 
should  be  more  specific 
information  to  be  provided, 
leriod  to  be  covered,  and  the 
jf  accounting  to  be  used.  The 
stated  that  the 
requested  in  the  additional 
requirements  for  HFAs 
tier  designation  or  overall 
A"  (paragraph  (c))  could  be 
E  om  an  HFA's  comprehensive 
fl  lancial  report  that  also 
ts  audited  financial 
.  The  commenter  suggested 
iiiformation  be  provided  only  if 
le  in  other  documents 
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applicati#n 

without 

rating  of 

derived 

annual 

includes 

.statements 

that  the 

unavaila 

submitte 

Corami  nter  12  stated  that  the  "highest 
quality  ci  mpliance  plan"  requirement 
in  §  266.1  Q5(b)(4)  is  redundant,  since 
other  req  lirements  in  the  application 
process  \f  ill  ensure  the  same  result. 


HUD  Response.  The  Department  has 
determined  after  reviewing  the  large 
number  of  applications  submitted  for 
participation  in  the  pilot  program  that 
the  requirement  in  paragraph 
§  266.1G5(b)(12)  for  an  unaudited 
interim  financial  statement  if  the  latest 
HFA  audit  is  more  than  6  months  old 
is  not  only  imclear  but  is  unnecessary. 
This  requirement^as  been  removed 
from  the  text  of  this  final  rule. 

However,  the  requirement  for 
submission  of  the  Questionnaire 
outlined  in  the  Notice  of  Invitation  and 
referred  to  in  §  266.10S(c)  is  critical  to 
HUD's  capacity  to  review  applications. 
HFAs  with  a  "top-tier"  designation  or 
"A"  rating  on  their  general  obligation 
bonds  from  a  national  rating  agency  are 
subject  to  an  intensive  in-depth  review 
of  their  operations,  financial  status, 
administrative  capability  and  a  host  of 
other  components  comprising  the  other 
items  on  the  Questionnaire  by  the  rating 
agencies.  Absent  that  review,  HUD  must 
make  the  same  kind  of  analysis  based  on 
the  Questionnaire,  which  is  in  a  clear, 
concise  and  focused  form.  It  also  affords 
the  HFA  the  opportunity  to  present  their 
operations  and  capacity  in  a  concise  and 
positive  way  to  the  E>epartment  during 
the  review  process. 

The  quality  control  plan  supplements 
the  other  descriptive  material  submitted 
relative  to  underwriting  standards  and 
procedures,  staff  capacity,  etc.,  by 
indicating  the  checks  and  balances 
within  the  HFA  to  ensure  compliance 
with  procedures  and  requirements 
whether  fwrformed  by  in-bouse  staff  or, 
more  particularly,  by  contract 
personnel 

Section  266. 115    Program  monitoring 
and  ex'aluation. 

Comments.  Commenter  9  expressed  a 
concern  about  the  program  allowing 
Level  I  participants  to  use  their  own 
underwriting  criteria,  fearing  that  it  will 
make  monitoring  and  reviewing  by  HUD 
more  difficult.  The  commenter  used  the 
example  of  HUD's  failure  to  adequately 
monitor  coinsuring  lenders  who  used 
HUD-established  underwriting  criteria 
and  to  impose  sanctions  when 
necessary.  The  commenter 
recommended  that  HUD  reconsider  its 
ability  to  monitor  before  delegating  so 
much  authority  to  third  parties. 

Commenter  12  suggested  that  the 
§266.115  requirement  for  semiannual 
reports  is  burdensome,  and  should  be 
changed  to  annual  reports.  The 
commenter  also  believes  that  these 
reports  should  only  contain  information 
indicating  a  problem  or  workout.  The 
commenter  also  suggested  that  aimuai 
physical  inspection  and  audit  reports  be 
sent  to  HUD  only  in  cases  where  the 
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HFA  determines  there  is  a  likelihood  of 
a  claim. 

HUD  Response.  With  respect  to  Level 
I  participants  using  their  own 
underwriting  criteria,  the  statute 
specifies  that  HFAs  taking  50  percent  or 
more  of  the  risk  (i.e.,  Level  I 
participants)  may  use  their  own 
underwriting  standards  and  loan  terms 
and  conditions.  As  to  the  comment  on 
semiannual  reports,  the  Department 
fieels  it  is  imperative  that  we  be  able  to 
assess  the  progress  and  identify  any 
impending  problems  through  this 
reporting  system.  The  data  requested 
will  also  help  HUD  trade  other  mattere. 
such  as  MIP.  Coupled  with  annual 
physical  inspection  reports  and  project 
audit  reports,  this  data  will  aid  HUD  in 
meeting  its  oversight  and  monitoring 
responsibility  to  make  its  own  informed 
decision  as  to  whether  there  is  a 
likelihood  of  a  claim. 

Sections  266.120. 266.125    Sanctions. 

Comments.  Commenter  12  pointed 
out  that  §  266.l20(e)(l3)  should  be 
changed  to  make  clear  that  Level  I 
lenders  caimot  potentially  be  penalized 
for  following  their  own  underwriting 
standards.  The  commenter  also 
recommended  eliminating  the  provision 
in  §  266.125(a)(4)  that  allows  HUD  to 
terminate  insurance  in  cases  of  fraud  or 
material  misrepresentation  by  the  HFA. 
The  commenter  fears  that  the  provision 
will  be  unacceptable  to  bond  holders  or 
secondary  mortgage  market  investors 
who  will  not  be  able  to  rely  on  the 
insurance.  According  to  the  commenter. 
the  government's  interests  are 
adequately  protected  under 
§  266.125(a)(2)  by  the  HFA  being 
reouired  to  assume  a  higher  risk  level. 

HUD  Response.  Level!  HFAs  may  use 
their  own  underwriting  standards  but 
must,  nevertheless,  also  act  prudently  in 
accordance  with  generally  accepted 
practices.  This  provision  is  not  intended 
to  penalize  participants  for  plausible 
judgments  about  underwriting 
considerations  but,  rather,  to  prohibit 
the  wide-scale  abuse  that  occurred 
under  the  coinsurance  program.  We  also 
note  that  the  provision  in  §  266.125(a)(4) 
that  allows  HUD  to  terminate  insurance 
in  cases  of  fraud  or  material 
misrepresentation  by  the  HFA  is  the 
same  as  for  HUD-processed  insurance 
programs  under  the  National  Housing 
Act  Projects  insured  under  the  National 
Housing  Act  are  often  bond-financed  or 
sold  on  the  secondary  market,  so  this 
provision  should  not  be  unacceptable  to 
bond  holders  or  secondary  markets. 
Moreover,  two  of  the  major  rating 
agencies  have  thoroughly  reviewed  this 
program  and  have  determined  this 
provision,  among  others,  to  be 
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satisfactory.  They  anticipate  that  they 
will  be  rating  such  loans  with  bond 
financing  as  AAA. 

Subpart  C— Program  Requirements 

Sections  266.200.  266.205    Eligible  and 
ineligible  projects. 

Comments.  Transaction  costs.  Three 
commenters  (1. 2.  7)  objected  to  the 
requirement  that  HUD  determine 
whether  the  transaction  costs  for 
existing  projects  to  be  acquired  are 
reasonable.  The  commenters  believe  this 
is  inconsistent  with  the  statute  that 
allows  HFAs  to  use  their  own 
underwriting  standards. 

Section  8  projects.  Commenter  7  also 
objected  to  the  provision  that  Section  8 
projects  may  be  insiu«d  under  the 
program  only  if  the  mortgage  does  not 
exceed  an  amount  supportable  by  the 
lower  of  the  unit  rents  being  collected 
under  the  rental  assistance  agreement  or 
market  rents  in  similar  projects.  The 
commenter  stated  that  HUD  should 
allow  HFAs  to  insure  Section  8  project 
mortgages  without  restriction,  because  it 
is  common  for  Section  8  rents  to  exceed 
market  rents,  and  the  restriction 
unnecessarily  and  unreasonably  limits 
the  use  of  the  program  to  support 
financing  those  projects.  Further,  the 
commentw  stated  that  HUD  does  not 
provide  incentives  to  reduce  the  cost  of 
Section  8  projects  through  refinancing, 
and  believes  HFAs  should  be  allowed  to 
retain  savings  from  refinancing  those 
projects. 

Board  and  care/assisted  living 
facilities.  Two  comments  (10. 12)  were 
directed  to  the  restrictions  on  services 
that  can  be  provided  by  board  and  care/ 
assisted  living  faciUties.  Both 
commenters  recommended  clarification 
with  regard  to  the  ineligibility  of 
retirement  service  centers,  stating  that 
central  kitchens  and  dining  rooms  are 
not  necessarily  "luxury     ., 
accommodations."  especially  where 
residents  are  not  required  to  use  them. 
Commenter  10  stated  that  a  strict 
interpretation  of  the  provision  would 
effectively  forbid  financing  of  board  and 
care  or  assisted  living  facilities  despite 
its  explicit  intention  of  doing  so. 
Commenter  10  also  inclu^  a 
lengthy  discussion  of  the  need  for 
special  regulations  and  underwriting 
standards  to  govern  the  financing  of 
assisted  living  faciliUes  under  the  risk- 
sharing  demonstration.  The  commenter 
pointed  out  that  HUD's  own  findings 
when  it  issued  new  underwriting 
standards  for  the  Retirement  Service 
Center  (RSC)  program  just  before 
suspension  of  the  program  strongly 
aigue  for  different  underwriting 
standards  for  such  projects.  "The 


commenter  argues  that  the  program  did 
not  fail  because  too  many  services  were 
offered,  but  rather  because  the 
Department  underestimated  the  care 
needs  of  the  residents  and  did  not 
adequately  examine  the  financing  of 
necessary  services.  According  to  the 
commenter.  the  HFA  Risk-Sharing 
program  ignores  the  fundamental  lesson 
of  the  RSC  program  that  supportive 
services  are  essential  to  a  project's 
success. 

Military  impact  area.  Commenters  3 
and  4  objected  to  the  definition  of 
"military  impact  area,"  stating  that  it  is 
too  broad.  First,  they  argue  that  the 
designation  of  such  an  area  as  one  in 
which  military-connected  households 
comprise  20  percent  or  more  of  the  total 
households  in  the  market  area  would 
exclude  areas  with  stable  military 
populations  at  installations  with  a 
certain  hiture.  Further,  they  state  that 
the  definition  of  a  "military-connected 
household"  is  too  broad  and  the  data  to 
ascertain  such  households  are 
unavailable.  Secondly,  the  commenters 
object  to  the  total  reduction  in  militar>' 
households  test,  stating  that  it  does  not 
apply  to  many  areas  in  the  country 
where  a  "total"  reduction  is  not  a 
meaningful  possibility. 

HUD  Response.  Transaction  costs  and 
Section  8  projects.  It  was  not  the 
original  intent  of  the  Department  to 
include  either  existing  projects  or 
Section  8  (or  other  rental  assistance) 
projects  in  the  Risk-Sharing  program. 
The  legislation  and  legislative  history 
emphasize  the  expansion  of  affordable 
housing  opportunities  through  the 
program.  However,  discussions  with  the 
industry  convinced  us  that  there  were 
certain  limited  circumstances  where  the 
Risk-Sharing  program  might  be 
warranted  for  such  projects.  The 
compromise  reached  as  a  result  of  these 
consultations  was:  (1)  the  limitation  on 
transaction  costs  for  existing  projects, 
and  (2)  the  requirements  relative  to 
establishing  the  processing  rents  to  be 
used  in  determining  the  maximum 
insurable  mortgage  for  Section  8 
projects  that  would  ensure  that  project 
rents  are  clearly  adequate  to  support  the 
insured  mortgage  even  when  the  rental 
assistance  contract  is  shorter  than  the 
mortgage  term.  (This  provision  is 
similar  to  procedures  for  processing  of 
Section  8  projects  by  HUD  Field 
Offices.)  To  permit  insurance  of  Section 
8  projects  without  restriction  would 
either  create  risk  or  put  the  [)epartment 
in  the  position  of  ensuring  the 
continued  funding  of  the  Section  8 
Contract. 

Board  and  care.'assisted  living 
facilities.  The  definition  of  board  and 
care/assisted  living  facilities  stands  on 
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its  own.  PTOjects  meeting  the  dermition 
are  eligible.  These  facilities  are 
residential  health  care  facilities 
regulated  by  State  or  local  government. 
The  Department  knows  of  no  States  that 
do  not  require  food  service  in  such 
facilities.  The  definition  of  board  and 
care/assisted  living  does  not  conflict 
with  that  of  retirement  service  centers. 
Retirement  service  centers  are 
unassisted  rental  projects,  not 
residential  health  care  facilities  such  as 
board  and  care  and  assisted  living,  that 
include  luxiuious  accommodations 
(such  as  large  living  units,  and 
amenities  such  as  tennis  courts  etc.), 
mandatory  services,  and  central 
kitchens  and  dining  rooms.  While  it  is 
unlikely  that  such  projects  could  be 
developed  within  the  affcvdability 
parameters  of  the  Risk-Sharing  program, 
the  Department  wants  to  exclude  any 
possibility  of  insuring  this  kind  of  rental 
project  which  has  been  so  unsuccessful 
under  the  regular  insurance  programs.  A 
discussion  of  why  this  kind  of  project 
was  unsuccessful  is  not  a  subject  of  this 
preamble. 

Militar>'  impact  area.  This  definition 
of  military  impact  area  is  the  general 
definition  the  Department  has  been 
using  for  some  time.  Although  few  areas 
have  been  designated  as  military  impact 
areas,  the  ones  that  have  been  so 
designated  have  been  isolated  markets 
with  litde  housing  market  other  than  the 
military  base.  However,  based  on  the 
comments,  we  have  revised  the  interim 
rule  language  to  clarify  and  expand  the 
definition  of  military  impact  areas.  The 
administrative  instructions  will  also 
discuss  procedures  for  making  of 
military'  impact  determinations  based  on 
these  regulatory  standards. 

Section  266.210    HUD-ivtained  rvview 
functions. 

Comwcnts.  Commenters  3  and  9 
expressed  concerns  about  the  review 
functions  retained  by  HUD.  The 
commenters  believe  that  the  "dual 
processing"  will  result  in  processing 
delays,  stating  that  this  may  limit  the 
program's  effe«;tiveness.  Both 
commenters  commended  the 
Department's  efforts  to  seek  statutory, 
changes  in  the  legislation  that  would 
eliminate  any  legal  requirements  for  the 
dual  processing  system. 

HUD  Response.  The  major  HUD- 
retained  review  is  the  environmental 
review.  At  the  time  of  the  interim  rule. 
HUD  was  not  authorized  to  delegate  this 
review.  The  Multifamily  Housing 
Propert}  Disposition  Reform  Act  of  1994 
has  now  provided  authority  to  delegate 
this  review.  The  Department  currently  is 
developing  a  rule  to  implement  this  new 
delegation  authority. 
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"Section  261 .215    Functions  delegpted 
by  HUD  to  WAS. 

Commen  s.  Two  comments  (1,  7) 
addressed  t  le  rule's  requirement  that 
cost  certific  ation  functions  be  performed 
subject  to  tf  rms  specified  by  the 
Commissioner,  and  a  provision  in  the 
draft  handbook  that  the  cost 
certificatio*  be  in  a  form  acceptable  to 
the  HFA.  Tne  commenters 
recommended  that  these  two  provisions, 
which  seem  to  be  conflicting,  be 
clarified.  T  le  commenters  believe  that, 
under  the  s  atute  authorizing  the 
program,  H  ^'As  are  to  use  their  own 
underwriting  standards. 

HUD  Res  jonse.  The  regulation  and 
handbook  ]  rocedures  which  relate  to 
cost  certific  ation  referenced  by  the 
commentei  are  not  in  conflict  with  one 
another.  Ea  :h  provision  relates  to  a 
different  sti  ge  of  the  cost  certification 
process.  Tli  s  handbook  provision  sets 
forth  what  )rocedures  that  a  mortgagor 
of  a  mortgage  insured  under  section 
542(c)  mus  follow  when  submitting 
cost  certifi(  ation  to  the  HFA.  Section 
266.215  set  >  forth  what  standards  (those 
established  by  the  Commissioner)  the 
HFA  must  oUow  in  developing  cost 
certiiicatioi  i  procedures  to  impose  on 
mortgagors  of  projects  to  be  insured 
pursuant  tc  section  542(c).  HUD 
standards  r  jquire  that  HFAs  establish 
cost  certifu  ation  procedures  which  take 
into  consic  oration  the  underwriting 
procedures  utilized  by  the  HFA  to 
process  the  loan.  These  cost  certification 
procedures  are  designed  to  ensure  that 
the  actual  <  osts  approved  were  in  fact 
incurred  b;  the  mortgagor  and  that  such 
costs  bear  t  direct  relationship  to  the 
underwriti  ig  utilized  in  processing  the 
loan. 

Section  26i  .225    Labor  standards. 

Commen  's.  Three  commenters  (1,  6, 
and  7)  obje  ;ted  to  the  requirement  that 
HFAs  mon  tor  the  administration  of  the 
Davis-Bacc  n  Act.  Commenter  6  stated 
that  compl  ance  monitoring  should  not 
be  delegate  1  to  entities  without 
authority  a  -  compensation  for  its 
enforcemei  t.  Commenter  1  objected  to 
the  provisi  »n  that  HFAs  bear  financial 
responsibi  ity  for  violations,  stating  that 
complianc  with  Davis-Bacon  is  the 
responsibi  ity  of  the  owner  and 
contractor.  Commenter  7  agreed,  stating 
that  no  tin;  ncial  liability  should  be 
placed  on   IF  As  except  for  gross 
negligence  in  fulfilUng  reasonable 
responsibi  ities  to  notify  applicants  of 
the  applicajility  of  Davis-Bacon. 

HUD  Rei  ponses.  The  Risk-Sharing 
program  d(  legates  to  HFAs,  to  the 
maximum  txtent  possible,  the 
responsibi  ities  for  pro<:essing. 


uinderwriting,  servicing  and  other 
aspects  of  program  operation  of  projects. 
The  ministerial  functions  of  labor 
standards  requirements  comprise  one  of 
those  delegated  tasks.  While  HUD 
retains  the  enforcement  function  for 
labor  standards,  HFAs  are  delegated  the. 
payroll  review  and  routine  interviews 
generally  carried  Out  as  part  of  the 
construction  inspection  function.  This 
is  consistent  with  the  Department's 
long-standing  delegation  of  routine 
Davis-Bacon  functions  to  States  and 
localities  under  the  Community 
Development  Block  Grant  program.  The 
financial  liability  provision  is  the  same 
as  other  delegations  of  labor  standard.^; 
functions. 

Section  266.310    Insumnce  ofadvoncas 
or  insurance  upon  completion; 
applicability  of  requirements. 

Comment.  Commenter  12  asked  that 
"completion  of  construction"  in 
paragraph  (c)  be  defined  so  as  not  to 
preclude  closing  subject  to  escro'ws 
acceptable  to  the  HFA,  in  order  to 
assure  completion  of  non-critical  items 
that  remain  to  be  done. 

HUD  Response.  The  regulation  does 
not  defme  "completion  of  construction" 
since  the  exact  definition  will  likely 
vary  among  the  procedures  of  the  33 
approved  program  participants.  Because 
the  Department  wishes  to  allow  HFAs  to 
use  their  own  procedures  to  the 
maximum  extent  possible,  we  do  not 
think  that  a  specific  definition  is 
necessary  or  desirable.  This  issue  will 
be  addressed  further  in  the 
administrative  instructions. 

Section  266.405    Title. 

Comment.  Commenter  12 
recommended  deleting  the  requirement 
that  marketable  title  to  the  mortgaged 
property  be  vested  in  the  mprtgagor  on 
the  date  the  mortgage  is  filed  for  record, 
stating  that  adequate  protection  is 
provided  in  §  266.405(b)  and 
§  266.410(c). 

HUD  Response.  The  meaning  of  this 
comment  is  obscure.  Paragraph  (a)  states 
"  that  marketable  title  is  required  and 
when.  Paragraph  (b)  describes  what 
evidence  of  title  consists  of.  Section 
266.410(c)  discusses  that  the  mortgage 
must  be  a  first  lien. 

Section  266. 4 1 0    Mortgage  provision.s. 

Comments.  Commenter  3  objected  to 
the  requirement  that  the  mortgage 
provide  for  full  amortization  of  the  loan 
over  the  term  of  the  mortgage.  The 
commenter  stated  that  an  HFA  should 
be  allowed  to  set  the  amortization 
period  and  term  of  the  mortgage  in  order 
to  have  full  across  to  capital  resources. 
Commenter  12  suggested  that  u.se 
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restricdons  (paragraph  (0)  should  also 
be  included  in  the  regulatory  agreement. 
The  same  commenter  stated  that  the 
provision  in  paragraph  (h)  regarding 
modification  of  terms  of  the  mortgage 
must  result  in  a  reduction  of  Section  8 
rents  should  be  deleted.  The  commenter 
stated  that  the  Section  8  statute, 
regulations,  and  contract  rights  should 
determine  HUD's  rights  to  adjust  rents, 
and  that  this  provision  could  prove 
harmful  where  a  project  is  in  trouble 
Financially  and  refinancing  at  a  lower 
rate  could  provide  the  means  to  address 
the  problem  without  causing  a  claim  on 
the  insurance  fund. 

HUD  Response.  Fully  amortizing  loan. 
While  the  Department  wishes  to  permit 
HFAs  participating  in  the  program  to 
use  their  own  standards  and 
requirements  as  much  as  possible,  we 
nevertheless  are  obliged  to  develop  a 
fiscally  prudent  program.  Mortgages  that 
are  not  ftilly  amortizing  have  an 
inherent  risk  that  the  Department  does 
not  wish  to  incur,  particularly  in  a  pilot 
program  that  will  test  so  many  aspects 
of  this  new  partnership. 

Use  restriction.  The  commenter 
suggests  that  the  use  restriction  in  the 
insured  mortgage  prohibiting  the  use  of 
the  property  for  any  purpose  other  than 
that  intended  on  the  day  the  mortgage 
is  executed  also  be  included  in  the 
regulatory  agreement  between  the  HFA 
and  the  mortgagor.  Section  266.505(b)(4) 
on  the  requirements  of  the  regulator)' 
agreement  already  contains  this 
provision. 

Section  8  projects.  Section  8  projects 
are  subject  to  the  Section  8  statute, 
regulations  and  contract  rights,  as  well 
as  other  HUD  guidelines  that  may  arise 
from  time  to  time  in  response  to 
Congressional  or  other  requffements. 
This  provision  in  the  Risk-Sharing  rule 
merely  notifies  participants  of  current 
requirements  relative  to  reduction  of 
Section  8  rents  in  certain  circumstances. 

Section  266.415    Mortgage  lien  and 
other  obligations. 

Comment.  Commenter  12  suggested 
adding  language  to  the  end  of  paragraph 
(b)  (contractual  obUgations)  to  allow  a 
final  closing  to  occur  where  there  may 
be  outstanding  lien  claims  not  yet 
determined  by  a  court  in  situations 
where  a  mortgage  lien  is  protected 
through  title  insurance. 

HUD  Response.  The  commenter's 
point  is  unclear.  Paragraph  (a)  on  liens 
and  paragraph  (b)  on  contractual 
obligations  permit  inferior  liens  and 
obligations  thdt  are  acceptable  to  the 
HFA  as  long  as  the  HUD  mortgage  is 
first  in  line  for  payment.  If  the 
commenter  is  referring  to  mechanics' 
and  similar  liens.  HUD  permits  such 


liens  in  its  own  projects  where  the  title 
company  is  willing  to  insure  over  such 
liens.  There  is  nothing  to  preclude 
HFAs  from  using  this  procedure  if  it  is 
acceptable  to  them. 

Section  266:4 1 7    Authority  to  adjust 
mortgage  insurance  amount. 

Comments.  Three  commenters  (1,  7, 
and  12)  raised  questions  about  HUD 
retaining  the  authority  to  adjust  the 
insured  mortgage  amount  at  any  time  up 
to  final  endorsement.  The  commenters 
are  concerned  that  this  will  undermine 
the  underwriting  authority  of  HFAs. 

HUD  Response.  The  authority  to 
adjust  the  mortgage  amount  is  discussed 
at  length  in  the  preambles  to  both  this 
rule  and  the  interim  rule.  It  is  required 
because  neither  the  current  statutory 
language  in  section  542(c)  nor  the 
legislative  history  contains  a  delegation 
to  HFAs  for  insurance  of  advances  and 
cost  certification,  among  other  things.  In 
developing  the  interim  rule,  the 
Department  examined  the  legal 
propriety  of  such  delegations  because  of 
the  desire  to  make  these  delegations  to 
HFAs  for  maximum  program  efficiency 
and  determined  that  such  delegations 
would  be  sustainable  if  HUD  retains  the 
authority  to  make  adjustments  to  the 
insured  mortgage  amount  up  to  and 
including  the  time  of  final  endorsement. 
As  long  as  the  Department  retains  such 
ultimate  authority,  case  law  supports 
the  legality  of  such  delegation. 

HUD's  reservation  of  final  authority  to 
adjust  the  insured  mortgage  amount  is 
not  meant  to  suggest  that  HUD  will,  as 
a  matter  of  policy,  routinely  review  all 
decisions  about  insured  advances  and 
cost  certification.  On  the  contrary,  the 
draft  administrative  instructions  advise 
HUD  Field  Office  staff  to  review  a 
random  sample  against  the  HFA's 
procediu^s,  not  HUD's.  Further,  it  states 
that  few  projects  would  likely  be  subject 
to  any  reduction  in  the  mortgage 
amount.  It  is  noted  further  that  in  HUD's 
own  cost  certification  processes,  few 
mortgage  reductions  are  actually  made. 
It  has  been  emphasized  in  both  written 
and  oral  communications  to  the  Field 
staff  that  the  Risk-Sharing  program  is  a 
partnership  and  that  the  HUD  Offices 
and  HFAs  shoidd  develop  a  strong 
working  relationship  where 
expectations  on  both  sides  are  clear, 
including  procedures  for  insured 
advances  and  cost  certification. 

Section  266.510    HFA  responsibilities. 

Comment.  Commenter  12  suggested 
that  annual  audits  (paragraph  (b))  be 
required  to  be  sent  to  HUD  only  when 
conditions  are  discovered  which,  in  the 
judgment  of  the  HFA.  are  likely  to  result 
in  a  claim. 


HUD  Response.  With  respect  to  the 
suggestion  that  annual  project  audits  be 
submitted  to  HUD  only  vjhen  the  HFA 
determines  that  there  is  a  problem, 
please  see  discussion  of  §  266.115 
relative  to  HUD's  monitoring 
responsibilities.  Receipt  of  the  annual 
project  audit  and  physical  inspection 
report  is  essential  to  this  monitoring 
responsibility. 

Section  266.616    Assignments. 

Comment.  Commenter  12  objected  to 
the  prohibition  against  assignment  of  a 
mortgage  and  the  requirement  that  legal 
title  to  the  mortgage  be  held  by  the  HFA. 
The  commenter  stated  that  substantial 
interest  rate  savings  can  be  generated  if 
insured  loans  can  be  sold  directly  in  the 
market  rather  than  being  used  as 
collateral  for  a  bond  issue.  The 
commenter  urged  that  these 
requirements  be  deleted,  at  least  for 
Level  I  participants,  where  an  HFA  has 
a  significant  residual  interest  and  risk, 
and  where  the  HFA  retains  servicing. 

HUD  Response.  The  regulations 
require  that  the  HFA  be  the  mortgagee 
of  record  throughout  the  period  of 
insurance.  For  the  pilot  program.  HUD 
has  determined  that  this  provision  is 
desirable  to  ensure  that  the  HFA  fully 
maintain  its  risk-sharing  obUgation  in 
these  transactions.  However,  the  interim 
and  final  rules  do  allow  transfer  of  up 
to  100  percent  of  the  beneficial  interest 
in  a  loan  or  pool  of  loans. 

Section  266.656    Recovery  of  costs  after 
final  claim  settlement. 

Comment.  Commenter  12  suggested 
deleting  this  section  unless  HUD  also  is 
willing, to  share  additional  losses 
incurred  by  an  HFA  after  a  final  claim 
settlement 

HUD  Response.  The  Department  has 
provided  for  a  full  5  years  after  a  claim 
is  paid  for  an  HFA  to  dispose  of  a 
project.  HUD  must  be  able  to  assess  its 
total  liability  and  5  years  was 
considered  to  be  a  reasonable  time 
period.  This  should  be  ample  time  for 
disposition  by  the  HFA.  and  the 
Department  fully  expects  projects  to  be 
disposed  of  within  this  time.  Sales  of 
projects  within  this  5-year  period  will 
result  in  a  final  claim  settlement  based 
on  the  sales  price  and  an  actual  loss 
amount.  However,  a  final  settlement 
established  through  appraisals  that  may 
be  artificially  low  based  on  fiiilure  to 
sell  during  the  5-year  period  could 
result  in  a  significant  windfall  at  the 
Government's  expense  within  a  short 
time.  The  Department  must  preclude 
this  from  happening.  In  any  event,  we 
anticipate  and  expect  that  HFAs  will 
endeavor  to  dispose  of  defaulted 
properties  well  within  the  5  years  and 
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receive  a  final  claim  settlement  based  on 
an  actual  loss  amount. 

V.  Other  Matters 

National  Environmental  Policy  Act 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  at  the  time  of 
development  of  the  proposed  rule  and 
remains  applicable  to  this  final  rule. 
The  Finding  is  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  Rules  and  Docket  Clerk,  451 
Seventh  Street  SW..  Room  10276, 
Washington,  DC  20410-0500. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  program  - 
will  provide  a  new  system  of  federal 
credit  enhancements  to  expand  the 
Nation's  supply  of  affordable  housing. 
Qualified  State  and  local  housing 
finance  agencies  will  participate  in  the 
program  on  a  voluntary  basis. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  provisions  of  this 
rule  will  not  have  a  significant  impact 
on  family  formation,  maintenance  or 
well  being,  except  to  the  extent  that  the 
program  authorized  by  the  rule  will 
increase  the  supply  of  affordable 
housing,  thereby  improving  the  ability 
of  families  to  find  decent  and  affordable 
housing.  Any  such  impact  is  beneficial 
and  merits  no  further  review  under  the 
Order. 

Executive  Order  12611.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12611,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the     . 
various  levels  of  government.  The 
Department  has  specifically  provided  in 
this  rule  that  its  regulation  on 
preemption  of  State  or  local  rent  control 
laws  does  not  apply  to  this  program. 
Any  preemption  of  those  law.<rfor 


purpos  3S  of  the  housing  provided  under 
the  pro  ;ram  will  be  done  under 
authorty  granted  the  HFAs  by  State  or 
local  law.  All  authority  delegated  to 
HFAs  I  y  HUD  under  this  program  was 
done  SI  i  because  the  Department 
believe  i  that  is  the  intent  of  Congress 
under )  ection  542(c).  - 

Semiai  nual  Agenda  of  Pegulations   . 

This  rule  was  listed  as  item  number 
1792  iq  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
November  14, 1994  (59  FR  57632, 
57654)  under  Executive  Order  12866 
and  th<  Regulatory  Flexibility  Act. 

List  of  Subjects 

24  CFl  Part  246 

Gran  1  programs — housing  and 
commi  nity  development, 
Intergc  uemmental  relations.  Loan 
prograi  ns — housing  and  community 
develo  )ment,  Low  and  moderate 
incom(  housing.  Rent  subsidies. 

24  CFl  Part  266 

Age< ,  Fair  housing, 
Intergcrvemmental  relations.  Mortgage 
insurance.  Low  and  moderate  income 
housin  >,  Reporting  and  recordkeeping 
requin  ments. 

In  ac  cordance  with  the  reasons  set 
forth  ii  the  preamble,  title  24  of  the 
Code  0  '  Federal  Regulations  is  amended 
as  folk  ws: 

CHAPT  -R  ll-OFFICE  OF  ASSISTANT 
SECRE  TARY  FOR  HOUSING— FEDERAL 
HOUSII  IG  COMMISSIONER,  DEPARTMENT 
OF  HOI  ISING  AND  URBAN  DEVELOPMENT 

1.  Tl  e  heading  of  subchapter  B  of 
chapte '  II  is  revised  to  read 

SUBCK  APTER  B— MORTGAGE  AND  LOAN 
INSURi  iNCE  PROGRAMS  UNDER 
NATIOI  lAL  HOUSING  ACT  AND  OTHER 
AUTHG  RITIES 

PART  >46— LOCAL  RENT  CONTROL 

2.  T  e  authority  citation  for  part  246 
is  revi!  ed  to  read  as  follows: 

Auth  (rity:  12  U.S.C.  1715b;  42  U.S.C. 
3535(d 

3.  Si  ction  246.1  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  246. 1    Scope  and  effect  of  regulations. 

*        <        •        •        * 

(e)  1  lis  part  applies  to  mortgages 
insure  1  under  the  National  Housing 
Act.  It  does  not  apply  to  mortgages 
insure  1  under  section  542(c)  of  the 
Housii  ,g  and  Community  Development 
0f|l992  (12  U.S.C.  1707). 

24  of  the  Code  of  Federal 
ions  is  amended  by  adding  a 
rt  266  to  read  as  follows: 


Ttle 


Act 
4 

Reguh  t 
new  p 


PART  266-HOUSINQ  HNANCE 
AGENCY  RISK-SHARINQ  PROGRAM 
FOR  INSURED  AFFORDABLE 
MULTIFAMILY  PROJECT  LOANS 

Subpart  A— General  Provisions 

Sec. 

266.1    Purpose  and  scope. 

266.5    Defmitions. 

266.10    Allocations  of  assistance  and  credit 

subsidy. 
266.15    Risk-Sharing  Agreement 
266. 20    Effect  of  amendments. 
266.25    Limitation  on  HUD  insurance 

liability. 
266.30    Nonapplicability  of  24  CFR  part  246 
266.35    Waivers. 

Subpart  B — Housing  Finance  Agency 
Requirements 

266.100    Qualified  housing  finance  agency 

(HFA). 
266.105    Application  requirements. 
266.110    Reserve  requirements. 
266.115    Program  monitoring  and 

evaluation. 
266.120    Actions  for  which  sanctions  may 

be  imposed. 
266.125    Scope  and  nature  of  sanctions. 
266.130    Reinsurance. 

Subpart  C— Program  Requirements 

266.200    Eligible  projects. 

266.205     Ineligible  projects. 

266.210    HUD-retained  review  functions. 

266.21 5    Functions  delegated  by  HUD  to 

HFAs. 
266.220    Nondiscrimination  in  housing  and 

emplo>'ment. 
266.225    Labor  standards. 

Subpart  D— Processing,  Development,  and 
Approval 

266.300    HFAs  accepting  50  percent  or  more 

of  risk. 
266.305    HFAs  accepting  less  than  50 

percent  of  risk. 
266.310    Insurance  of  advances  or  insurance 

upon  completion;  applicability  of 

requirements. 
266.315    Recordkeeping  requirements. 

Subpart  E— Mortgage  and  Closing 
Requirements;  HUD  Endorsement 

266.400    Property  requirements — real  estate. 

266.402    Recordation. 

266.405    Title. 

266.410    Mortgage  provisions. 

266.415    Mortgage  lien  and  other 

obligations. 
266.417    Authority  to  adjust  mortgage 

insurance  amount. 
266.420    Closing  and  endorsement  by  the 

Commissioner. 

Subpart  F— Project  Management  and 
Servicing 

266.500    General. 

266.505    Regulatory  agreement 

requirements. 
266.510    HFA  responsibilities. 
266.515     Record  retention. 
266.520    Program  monitoring  and 

compliance. 
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Subpart  O-OMtract  RigMs  and 
ObNgaMons 

Mortgage  Insurance  Premiams 

266.G0U    Mortgage  insurance  premium; 

Insurance  upon  completion. 
266.602    Mortgage  insurance  premium; 

Insured  advances. 
;itittfi04    Mortgage  insurance  prcmiunt; 

Other  requirements.. 
2(>(i.(i06    Mortgage  insurance  premium: 

Duration  and  method  of  paying. 
2B6.f>08    Mortgnge  insurance;  premium:  Pro 

rata  refund. 

Insurance  EndorMnaent 

266.(i12    Insurance  end<ir.<;eni«nt. 

Assigmuents   . 

2fi<.  fc  16    Triinster  of  partial  inten^st  undf  r 
participation  agmement. 

Termination 

26ii.620    Teraiinatiun  of  Contract  of 

Insurance. 
iW.(iZZ    Notiof  and  date  of  temiiiiatiuu  h> 

the  GommLs.sioner. 

Claim  Procedures 

266.626    Notice  of  defuuii  and  filing  an 

insurance  claim. 
^66.628    Initial  claim  payments. 
266.f.:»0    Partial  payment  of  claim.s 
^66.632    Withdrawal  of  claim. 
266.634    Reinstatement  of  the  contraci  of 

insurance. 
;i66.636    Insuring  new  loans  for  defau1te<i 

projects. 
ihb.bM    Issudnu*  of  HFA  Debenture. 
Z66.64U    Foreclosure  and  acqu  isition 
266.642    Appraisals. 
;i66.644    Application  for  floal  claim 

settlement. 
266  646    Determio  ing  the  amount  of  loss. 
266.648    Items  included  in  total  loss. 
266.050    Items  deducted  from  total  loss* 
266.652     Determining  share  of  loss. 
266.654     Final  claim  settlement  and  HFA 

Debenture  redemption. 
266.6.56    Recovery  of  costs  after  fi  na  I  claims 

jMrftlement 
2(M>.6S8    I'rogram  monitoring  and 

compliance. 

Aulhoritv:  12  i:  S.C.  1707,  42  U.S.CL 
rs535(d)- 

SUbpart  A — General  Provisions 

§  266.1    Purpose  and  scope. 

(a)  Authority  and  fscope.  (1 )  Section 
542  of  the  Housing  and  Community 
Development  Act  of  1992  directs  the 
Secretary  of  the  Department  of  Housing 
and  Urban  I>evelopment.  acting  (hrougli 
Ihe  Federal  Housing  Administration,  to 
carry  out  programs  that  will 
demonstrate  the  effectiveness  of 
providing  new  forms  of  Federal  credit 
enhancement  for  niultifamiiy  loans. 
Section  542.  entitled.  'MultifamiKr 
Mortgage  Credit  Demonstrations,"' 
provid^  new  independent  insurance 
JuiJhority  that  is  not  under  the  National 
Housing  Act. 


(2)  Section  542(c)  of  the  Housing  and 
Community  Development  Act  of  1992 
specifically  directs  the  Secretary  to 
carry  out  a  pilot  program  of  risk-sharing 
with  qualified  State  and  local  housing 
finance  agencies  (HFAs).  The  qualified 
HFAs  are  authorized  to  undervwite  and 
process  loans.  HUD  will  provide  fiill 
mortgage  insurance  on  affordable 
multifamily  housing  projects  processed 
by  such  HFAs  under  this  program. 
Through  risk-sharing  agreements  with 
HUD.  HFAs  contract  to  reimburse  HUD 
for  a  portion  of  the  loss  firom  any 
defaults  that  occur  while  HUD 
insurance  is  in  force. 

(3)  The  extent  to  which  HUD  will 
direct  qualified  HFAs  regarding  their 
underwriting  standards  and  loan  terms 
and  conditions  is  related  to  the 
proportion  of  the  risk  taken  by  an  HFA. 

(bj  Purpose.  The  primary  purpose  of 
this  pilot  program  is  to  test  the 
effectiveness  of  providing  new  forms  of 
credit  enhancement  for  multifamily 
loans,  i.e..  utilization  of  full  insurance 
by  HUD.  pursuant  to  risk-sharing 
agreements  with  qualified  housing 
finance  agencies,  for  the  development  of 
affordable  housing.  The  utilization  of 
Federal  credit  enhancements  should 
increase  access  to  capital  markets  and. 
thereby,  increase  the  supply  of 
affordable  multifamily  housing.  By 
permitting  HFAs  to  underwrite,  process, 
and  .service  loans  and  to  manage  and 
dispose  of  properties  tiiat  fall  into 
default.  HUD  expects  affordable  housing 
to  be  made  available  to  eligible  families 
and  individuals  in  a  timely  manner. 

§266^    Definitions. 

Act  means  the  Housing  and 
Community  Development  Act  of  1992, 
as  amended. 

Affordable  housing  means  a  project  in 
which  20  percent  or  more  of  the  uiiits 
are  both  rent-restricted  and  occupied  by 
families  whose  income  is  50  percent  or 
less  of  the  area  median  income  as 
determined  by  HUD.  with  adjustments 
for  household  size,  or  in  which  40 
percent  (25  percent  in  New  York  City) 
or  more  of  the  units  are  both  rent- 
restricted  and  occupied  by  families 
whose  income  is  60  percent  or  less  of 
the  area  median  income  as  determined 
by  HUD.  with  adjustments  for 
household  size.  A  residential  ujiit  is 
rent-restricted  if  the  gross  rent  with 
respect  to  such  unit  does  not  exceed  30 
percient  of  the  imputed  income 
limitation  applicable  to  such  unit. 

Board  and  Care/Assisted  Living 
Facility  means  a  residential  fiacility  for 
independent  living  that  is  regulated  b> 
Slate  or  local  government  that  provides 
continuous  protective  oversight  and 
assistance  with  the  activities  of  daily 


living  to  frail  elderiy  persons  or  other      J 
persons  needing  such  assistance.  j 

Continuous  protective  oversight  may 
range  from  as  little  as  awareness  on  the 
part  of  management  staff  oi  residents' 
whereabouts  (and  the  ability  to 
intervene  in  the  event  of  crisis)  to  a 
higher  level  of  services  and  assistance. 
Assistance  with  the  activities  of  daily 
living  may  include,  but  is  not  limited  to. 
bathing,  dressing,  eating,  getting  in  and 
out  of  bed  or  chairs,  walking,  going 
outdoors,  using  the  toilet,  laundry, 
home  management,  meal  preparation, 
shopping,  supers  ision  of  medication, 
and  housework. 

Commissioner  means  (he  Federal 
Housing  Commissioner  or  his  or  her 
authorized  representative. 

Contraci  of  insurance  means  the 
agreement  evidenced  by  the 
endorsement  of  the  Commissioner  upon 
the  credit  instrument  given  in 
connection  with  an  insured  mortgage, 
incorporating  by  reference  the 
regulations  in  this  part  and  the 
applicable  provisions  of  the  Act. 

Credit  subsidy  means  the  cost  of  a 
direc.1  loan  or  loan  guarantee  under  the 
Federal  Credit  Reform  Ac:t  of  1990  a« 
defined  in  subpart  B  of  title  13  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.L.  101-508.  approved  Nov.  5. 
1990). 

Debenture  means  the  instrument 
i-ssued  by  the  HFA  to  HUD  upon 
payment  of  an  insurance  claim  bv  HUD. 
The  instrument  must  be  in  the  standard 
form  of  a  State  or  Municipal  Debenture 
issued  under  the  Uniform  Commercial 
Code,  where  applicable,  and  must  be 
supported  by  the  full  faith  and  credit  of 
the  HFA.  The  instrument  must  define 
the  terms  and  conditions  and  the  risk- 
sharing  portion  which  the  HFA  will  pay 
at  tlie  end  of  the  term  of  the  Debenture, 
and  must  be  for  the  full  amount  of  the 
claim  payment.  The  term  Debentuiv 
may  include  similar  instruments,  such 
as  promissory  notes  and  bonds,  as 
mutually  agreed  upon  by  the 
Commissioner  and  the  HFA. 

Designated  offices  means  the  HUD 
Field  Offices  that  are  assigned  the 
responsibility  for  program  monitoring, 
imposing  or  recommending  sanctions 
for  program  violations,  and  conducting 
informal  hearings. 

Firm  approval  letter  means  a  letter 
issued  by  HUD  to  an  HFA  upon  the 
positive  completion  of  the  HUD- 
retained  reviews  described  in  §  266.210. 
The  letter  will  apportion  units  to  the 
project  and  provide  that,  so  long  as  the 
HFA  is  in  good  standing  and  absent 
fraud  or  misrepresentation  by  the  HFA. 
HUD  will  endorse  the  project  mortgage 
for  insurance  upon  presentation  by  the 
HFA  of  the  required  Closing  Docket  and 
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certifications  required  by  this  part  and 
the  Conunissioner's  administrative 
requirements. 

Gross  rent  includes  any  utility 
allowance  (including  charges  for  the 
occupancy  of  a  cooperative  unit) 
determined  by  the  Secretary  after  taking 
into  account  such  determination  under 
section  8  of  the  U.S.  Housing  Act  of 
1937  (42  U.S.C.  1437f).  It  does  not 
include  any  payment  under  section  8  or 
any  comparable  rental  assistance 
program  (with  respect  to  such  unit  or 
occupants  thereof),  nor  does  it  include 
any  fee  for  a  supportive  service  that  is 
paid  to  the  owner  of  the  unit  (on  the 
basis  of  the  low-income  status  of  the 
tenant  of  the  unit)  by  any  governmental 
program  of  assistance  (or  by  an 
organization  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
(26  U.S.C.  501(c)(3))  and  exempt  from 
tax  under  section  501(a)  of  the  Code  (26 
U.S.C.  501(a))  if  such  program  (or 
organization)  provides  assistance  for 
rent  and  the  amount  of  assistance 
provided  for  rent  is  not  separable  from 
the  amount  of  assistance  provided  for 
supportive  services.  It  also  does  not 
include  any  rental  payment  to  the 
owner  of  the  unit  to  the  extent  such 
owner  pays  an  equivalent  amount  to  the 
Farmers  Home  Administration  under 
section  515  of  the  Housing  Act  of  1949 
(42  U.S.C.  1485). 

Housing  finance  agency  or  HFA 
means  any  public  body,  agency,  or 
instrumentality  created  by  a  specific  act 
of  a  State  legislature  or  local 
municipality  empowered  to  finance 
activities  designed  to  provide  housing 
and  related  facilities,  through  land 
acquisition,  construction  or 
rehabilitation.  The  term  State  includes 
the  several  States,  Puerto  Rico,  the 
District  of  Columbia,  Guam,  the  Trust 
Territory  of  the  Pacific  Islands, 
American  Samoa  and  the  Virgin  Islands. 
Insured  mortgage  means  a  valid  single 
first  lien  given  to  secure  advances  on,  or 
the  unpaid  purchase  price  of,  real  estate, 
under  the  laws  of  the  State  in  which  the 
real  estate  is  located,  together  with  the 
credit  instrument,  if  any,  secured 
thereby.  Any  other  financing  permitting 
un  property  insured  under  this  part 
must  be  expressly  subordinate  to  the 
insured  mortgage. 

Leve]  I  participants  means  HFAs  that 
elect  to  take  50  percent  or  more  of  the 
risk  of  loss  in  10  percent  increments  on 
mortgages  issued  under  this  program. 

Level  II  participants  means  HFAs  that 
elect  to  take  10  or  2b  percent  of  the  risk 
of  loss  on  mortgages  issued  under  this 
program,  dependent  on  the  loan-to- 
replacement  cost  or  loan-to-value  ratio 
of  the  project  to  be  insured. 


Mort,  lage  means  such  a  single  first 
lien  up  3n  the  real  estate  as  is  commonly 
given  tp  secure  advances  on,  or  the 
unpaid!  purchase  price  of,  real  estate 
under  <be  laws  of  the  jurisdiction  where 
the  real  estate  is  situated,  together  with 
the  crehit  instnmients,  if  any,  secured 
thereby. 

MortEagee  means  the  original  lender 
under  |  mortgage  and  its  successors  and 
assign^  approved  by  the  Commissioner. 

Mormagor  means  the  original 
borrovJer  under  a  mortgage  and  its 
successor  and  assigns. 

Mulkfamily  housing  means  housing 
accommodations  on  the  mortgaged 
propeny  that  are  designed  principally 
for  residential  use,  conform  to  standards 
satisfactory  to  the  Secretary,  and  consist 
of  not  ess  than  5  rental  units  (including 
coopei  3tive  units)  on  1  site.  These  units 
may  Ym  detached,  semidetached,  row 
house,  or  multifamily  structures. 

Qua  ified  HFA  means  an  HFA  that 
meets  he  requirements  described  in 
§266.:  00(a). 

Risk  Sharing  Agreement  means  a 
contract  between  an  HFA  and  the 
Commissioner  that  incorporates  the 
terms,  obligations,  and  conditions 
specif  ed  in  this  part. 

Sen  ndary  financing  means  any  grant, 
loan,  i  iferior  lien,  or  other  form  of 
indebt  jdness  used  during  loan 
origini  tion  prior  to  HUD  endorsement 
to  fina  ice  a  multifamily  property 
insure  i  under  this  part  which  is  inferior 
to  the  nsured  mortgage  as  defined 
above  md  does  not  have  first  priority 
for  pa;  ment. 

Sini  le  Room  Occupancy,  or  SRO, 
projec  s  means  multifamily  projects 
consis  ting  of  units  that  are  not  required 
to  con  ain  food  preparation  or  sanitary 
facilit  es  for  occupancy  by  single 
indivi  luals  capable  of  independent 
living 

Sup  Dortive  services  means  any  service 
provi(  ed  under  a  planned  program  of 
serviu  !s  designed  to  enable  residents  of 
a  resi<  ential  rental  property  to  remain 
indep  indent  and  avoid  placement  in  a 
hospii  al,  nursing  home,  or  intermediate 
care  fi  cility  for  the  mentally  or 
physii  ally  handicapped.  In  the  case  of 
a  sing  e  room  occupancy  unit,  the  term 
inclu(  es  any  service  provided  to  assist 
tenan  s  in  locating  and  retaining 
perms  nent  housing.  This  definition  is  to 
be  us<  d  in  conjunction  with  the  "gross 
rent"  :alculation. 

§  266.1 0    Allocations  of  Assistance  and 
Credit  Subsidy. 

(a)   'Jotice  of  availability  of  assistance. 
HUD  vill  announce  the  availability  of 
assist  ince  under  this  program  through 
publii  ation  of  a  Notice  in  the  Federal 
Regis  er.  Such  Notice  will  invite 


qualified  HFAs  to  submit  an  application 
for  approval  and/or  for  additional  units 
under  this  part.  The  Notice  will  indicate  • 
the  deadline  date  for  submission  of 
applications,  required  documentation, 
the  address  to  which  the  applications 
must  be  submitted  and  other  relevant  . 
information. 

(b)  Credit  subsidy  will  be  obligated 
and  allocated  in  accordance  with 
outstanding  Department  instructions. 

§  266. 1 5    Risk-Sttaring  Agreement 

(a)  Requirement  for  participation. 
Execution  of  a  Risk-Sharing  Agreement 
is  a  prerequisite  to  participation  in  this 
program. 

(b)  Provisions.  The  Agreement  will 
include,  but  not  necessarily  be  limited 
to,  the  following: 

(1)  The  allocation  of  units  for  the 
HFA; 

(2)  The  risk  sharing  level  or  levels  at 
which  the  HFA  has  been  approved  to 
participate  in  the  program; 

(3)  The  standards  and  procedures,  and 
loan  terms  and  conditions,  to  be  used  by 
the  HFA  in  originating,  underwriting, 
closing,  project  management  and 
servicing  of  loans  and  for  disposing  of 
defaulted  properties  (which  may  be 
incorporated  by  reference  to  existing 
HFA  documents); 

(4)  The  identification  of  the 
individuals  responsible  for  the  overall 
underwriting  decision  (Chief 
Underwriter)  and  for  project 
management,  servicing,  and  property 
disposition  (Housing  Management 
Director),  principal  sta^,  and 
identification  of  individuals,  with 
specimen  signatures,  with  authority  to 
sign  loan  documents  or  otherwise 
commit  the  HFA; 

(5)  Certifications  by  the  HFA  that  it: 
(i)  Will  allow  periodic  auditing  and 

review  by  the  Commissioner  and  the 
HUD  Inspector  General  and  their 
authorized  agents  regarding  the  HFA's 
participation  in  the  program  and  permit 
an  inspection  and  examination  of  its 
financial  and  other  records  as  the 
Commissioner  deems  necessary  lor 
program  review  and  monitoring 
purposes. 

(ii)  Will  notify  HUD  promptly  in 
writing  any  time  the  HFA  changes 
principal  staff,  persons  authorized  to 
commit  the  HFA,  and  operating 
procedures,  underwriting  standards  and 
procedures,  and  loan  terms  and 
conditions.  Level  II  HFAs  must  also 
obtain  the  prior  written  approval  of  the 
Commissioner  before  implementing  any 
amendment  to  the  HFA's  underwriting 
standards  and  procedures,  and  loan 
terms  and  conditions. 
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(ill)  Has  fully  disclosed  all 
imdenvriting  standards  and  procedures, 
loan  terms  and  conditions; 

(iv)  Will  at  all  times  comply  with 
program  financial  requirements  and 
notify  HUD  of  any  pending  and  actual 
changes  that  would  adversely  affect 
HFA  operations  or  financial  status; 

(v)  Will  provide  HUD  with  a  copy  of 
its  annual  certified  audit  report; 

(vi)  Will  comply  with  all  Fair  Housing 
and  Equal  Opportimity  requirements. 
i.e.,  the  Fair  Housing  Act  (42  U.S.C 
3601-3619).  as  implemented  by  24  CFR 
part  100;  title  VI  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000d),  as 
implemented  by  24  CFR  part  1;  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-6107),  as  implemented  by  24  CFR 
part  146;  section  504  of  the 
Rehabihtation  Act  of  1973  (29  U.S.C. 
794),  as  implemented  by  24  CFR  part  8; 
titles  n  and  III  of  the  Americans  with 
Disabilities  Act  of  1990  (42  U.S.C. 
12101-12213),  as  implemented  by  28 
CFR  part  35;  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968  (12 
U.S.C.  1701u),  as  implemented  by  24 
CFR  part  135;  the  Equal  Credit 
Opportunity  Act  (15  U.S.C.  1691- 
1691f),  as  implemented  by  12  CFR  part 
202;  Executive  Order  11063,  as 
amended  by  Executive  Order  12259)  (3 
CFR  1958-1963  Comp.,  p.  652  and  3 
CFR  1980  Comp..  p.  307),  as 
implemented  by  24  CFR  part  107; 
Executive  Order  11246  (3  CFR  1964- 
1965  Comp.,  p.  339),  as  implemented  by 
41  CFR  part  60;  other  applicable  Federal 
laws  and  all  regulations  issued  pursuant 
to  these  authorities  in  lending  or 
investing  funds  in  real  estate  mortgages; 
and  applicable  State  and  local  fair 
housing  and  equal  opportunity  laws, 
(vii)  Will  perform  all  functions  in 
connection  with  loans  originated  under 
this  program  including  underwriting, 
loan  approval,  servicing  (including 
workouts),  and  disposition  functions; 

(viii)  Has  Lender's  fidelity  bond/ 
surety  bond  and  errors  and  omissions 
insurance; 

(ix)  Will  abide  by  all  applicable 
requirements  issued  by  HUD  for 
performing  its  functions  under  this  part; 

(x)  Will  issue  debentiu«s  acceptable 
to  HUD  as  collateral  pending  final 
settlement  of  a  claim; 

(xi)  Will  comply  with  the  affordable 
housing  requirements  set  forth  under 
this  part; 

(xii)  Will  remain  mortgagee  of  record 
on  each  loan  underwritten  under  this 
part  for  the  term  of  the  mortgage 
insurance; 

(xiii)  Will  follow  other  applicable 
Federal  rules  and  regulations. 

(6)  An  agreement  to  submit  an  annual 
certification  that  there  has  been  no  basic 


change  in  its  organization,  business 
activities,  financial  status  or  other 
information  that  was  submitted  in  its 
application  to  participate  in  the 
program,  and  that  the  HFA  has 
complied  with  all  eligibility 
requirements  during  the  past  year,  and 
if  there  has  been  any  such  change,  the 
certification  required  by  this  paragraph 
must  state  the  nature  of  the  change; 

(7)  An  agreement  that  any  reinsurance 
of  the  HFA's  share  of  the  loss  will  be 
subordinate  to  the  HUD  insured  first 
mortgage  and  will  not  affect 
reimbursement  to  HUD  notwithstanding 
the  timing  of  the  actual  settlement 
between  the  HFA  and  the  reinsurer;  and 

(8)  An  agreement  that  all  appraisal 
functions  will  be  completed  by  Certified 
General  Appraisers,  licensed  in  the 
State  in  which  the  property  is  located, 
that  all  appraisal  functions  will  be 
completed  in  accordance  with  the 
Uniform  Standards  of  Professional 
Appraisal  Practice,  and  that  the  HFA 
will  comply  with  the  gender  and 
minority  status  reporting  requirement  of 
24  CFR  267.3(c)  and  submit  data  as 
required  by  24  CFR  267.3(c)(5)(i).  In  the 
selection  of  an  appraiser,  there  shall  be 
no  discrimination  on  the  basis  of  race, 
color,  religion,  national  origin,  sex.  age 
or  disability.  , 

§266.20    Effect  of  amendments. 

The  Commissioner  may  amend  the 
regulations  in  this  part  from  time  to 
time.  Amendments  to  the  regulations 
will  not  adversely  affect  the  interest  of 
a  lender  under  a  Contract  of  Insurance 
on  any  mortgage  already  insured  or  on 
any  mortgage  to  be  insured  on  which 
HUD  has  already  issued  its  firm 
approval  letter. 

§266.25    Limitation  on  HUD  insurance 
liability. 

The  Commissioner  shall  have  no 
obligation  to  recognize  or  deal  with 
anyone  other  than  the  HFA  in  its  role 
as  mortgagee  of  record  and  as  party  to 
a  risk-sharing  agreement  with  HUD  with 
respect  to  the  rights,  benefits,  and 
obligations  of  the  HFA  imder  the 
contract  of  insurance. 

§266.30    Nonapplicabilityof24CFRpart 
246. 

The  provisions  of  24  CFR  part  246  do 
not  apply  to  projects  that  are  security  for 
mortgages  insured  under  this  part. 

§266.35    Waivers. 

Upon  completion  of  a  determination 
and  finding  of  good  cause,  the 
Commissioner  may  waive  any  provision 
of  this  part  in  any  particular  case  subject 
only  to  statutory  Hmitations,  except  that 
no  waivers  will  be  provided  with 
respect  to  financial  requirements  for 


participating  HFAs  or  underwriting 
standards  required  for  Level  n 
participants.  Each  waiver  must  be  in 
writing  supported  by  documentation  of 
the  facts  and  reasons  that  formed  the 
basis  for  the  waiver.  HUD  will  publish 
a  Federal  Register  notice  informing  the 
public  of  all  waivers  granted  under  this 
section  in  accordance  with  section  7(q) 
of  the  Department  of  Housing  and  Urban 
Development  Act  and  HUD  policies 
regarding  publication  of  waivers. 

Subpart  B— Housing  Finance  Agency 
Requirements 

§266.100   Qualified  housing  finance 
agency  (HFA). 

(a)  Qualifications.  To  participate  in 
the  program,  an  HFA  must  apply  and  be 
specifically  approved  for  the  pilot 
program  described  in  this  part,  in 
addition  to  being  a  HUD-approved 
mortgagee  in  accordance  with  24  CFR 
202.10  through  202.19.  The  HFA  must 
maintain  eligibility  by  continuing  to 
comply  with  the  requirements  set  forth 
in  the  Risk-Sharing  Agreement  and  this 
part.  To  qualify  for  participation  in  the 
program  described  in  this  part,  an  HFA 
must: 

(1)  Carry  the  designation  of  "top  tier" 
or  its  equivalent  as  evaluated  by 
Standard  and  Poor's  or  any  other 
nationally  recognized  rating  Agency;  or 

(2)  Receive  an  overall  rating  of  "A" 
for  the  HFA  for  its  general  obligation 
bonds  from  a  nationally  recognized 
rating  agency;  or 

(3)  Otherwise  demonstrate  its  capacity 
as  a  sound  and  experienced  HFA  based 
on,  but  not  limited  to,  experience  in 
financing  multifamily  housing,  fund 
balances,  administrative  capabilities, 
investment  policy,  internal  controls, 
financial  management,  portfolio  quality, 
and  State  or  local  support;  and 

(4)  Be  a  HUD-approved  multifamily 
mortgagee  in  good  standing;  and 

(5)  Have  at  least  five  years  experience 
in  muhifamily  underwriting;  and 

(6)  Certify  that: 

(i)  The  Department  of  Justice  has  not 
brought  a  civil  rights  suit  against  the 
Agency,  and  no  suit  is  pending; 

(ii)  There  has  not  been  an 
adjudication  of  a  civil  rights  violation  in 
a  civil  action  brought  against  the  HFA 
by  a  private  individual,  unless  the  HFA 
is  operating  in  compliance  with  a  court 
order,  or  implementing  a  HUD-approved 
compliance  agreement  designed  to 
coirect  the  areas  of  noncompliance; 

(iii)  There  are  no  outstanding  finding 
of  noncompliance  with  civil  rights 
statutes.  Executive  Orders,  or 
regulations  as  a  result  of  fomial 
administrative  proceedings,  or  the 
Secretary  has  not  issued  a  diaige  against 
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the  HFA  under  the  Fair  Housing  Act, 
unless  the  HFA  is  operating  under  a 
compliance  agreement  designed  to 
correct  the  areas  of  noncompliance.* 

(b)  Approval  levels.  Approval  levels 
consist  of  the  following: 

(1)  Level  I  approval  to  originate, 
service,  and  dispo;;e  of  multifamily 
mortgages  where  the  HFA  uses  its  own 
underwriting  standards  and  loan  terms 
and  conditions,  and  assumes  SO  to  90 
percent  of  the  risk  of  loss  (increments  of 
10  percent). 

(2)  Level  II  approval  to  originate, 
service,  and  dispose  of  muitifamily 
mortgages  where  the  HFA  uses 
underwriting  standards  and  loan  terms 
and  conditions  approved  by  HUD,  and: 

(i)  When  the  loan-to-replacement  cost 
ratio  for  new  constriction  and 
substantial  rehabilitation  projects  or  the 
loan-to-value  ratio  for  existing  projects 
is  greater  than  or  equal  to  75  percent, 
the  HFA  shall  assume  25  percent  of  the 
risk  of  loss. 

(ii)  When  the  loan-to-replacemenl  cost 
ratio  for  new  construction  and 
substantial  rehabilitation  or  the  ioan-to- 
value  ratio  for  existing  projects  is  less 
than  75  percent,  the  HFA  shall  assume 
10  percent,  or  25  percent  at  the  HFA's 
option,  of  the  risk  of  loss. 

(3)  For  HFAs  who  plan  to  use  Le^-el 
I  and  Level  D  processing,  the 
underwriting  standards  and  loan  terms 
and  conditions  to  be  used  on  Level  n 
loans  must  be  approved  by  HUD. 

§266.105    Application  requirements. 

(a)  Applications  for  approval  as  a 
HUD-approved  muitifamily  mortgagee.   , 
HFAs  that  are  not  HUD-approved 
mortgagees  at  the  time  of  their 
application  to  participate  in  the  pilot 
program  must  submit,  concurrently, 
separate  applications  for  approval  to 
participate  in  the  program  and  for 
approval  to  operate  as  a  HUD-approved 
mortgagee.  Application  for  approval  as 
HUD-approved  mortgagee  must  be 
submitted  to  HUD  in  accordance  with 
the  requirements  established  under  24 
CFR  202.10  through  202.19. 

(h)  Applications  for  participation  in 
pilot  program.  Applications  from  HFAs 
for  approval  to  participate  in  the  pilot 
program  under  this  part  must  contain: 

(1)  Documentation  satisfactory  to  the 
Commissioner  that  it  meets  the 
qualification  requirements  set  forth  in 
§  266.100(8). 

(2)  Evidence  that  the  application  fee 
of  SlO,000  has  been  wire-transferred  to 
the  U.S.  Treasury  in  accordance  with 
in.structions  in  the  Notice  described  in 
§  266.10(a).  This  fee  vrill  not  be 
refunded  once  the  application  has  been 
accepted  for  review. 
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(3)  Op  nion  of  legal  counsel  that  the 
HFA  has  the  necessary  powers  to 
participa  te  in  the  pilot  program.  Hie 
opinion  or  an  HFA  with  an  overall 
rating  of  "A"  on  its  general  obligation 
bonds  m  ist  also  state  that  the  general 
(^iigatio  1  will  extend  to  the  HFA's 
responsi|)iiities  under  the  Risk-Sharing 
Agreement  and  any  debenture  issued  by 
the  HFAlto  the  Commissioner.  If  the 
opinion  ef  counsel  does  not  include  this 
statemer  t,  the  HFA  must  comply  with 
the  prov  sions  of  §  266.110(b). 

(4)  A  c  apy  of  the  HFA's  procedures 
manual  ^  .fhich  describes,  among  other 
things,  tl  e  manner  in  which  the  HFA 
will  proc  Bss  mortgage  loans,  including 
their  un<  erwriting  standards;  a 
descriptj  3n  of  the  approval  process;  the 
HFA  fee  schedule;  a  description  of  loan 
manager!  ent,  loan  servicing,  and 
property  disposition  activities;  and  the 
manner  i  n  whidi  the  HFA's  and 
mortgage  r's  reser\'es  and  escrows 
(includii  g  letters  of  credit)  will  be 
establish  id  and  controlled.  The  manual 
must  alsi  I  include  a  processing  flow 
chart  ant  an  organizational  chart. 

(5)  A  p  Ian  describing  how  the  HFA 
will  ensi  re  the  highest  quality 
compliai  ce  with  all  HFA  and  HUD 
requiren  ents  for  the  origination, 
processii  ig,  underwriting,  insurance  of 
advance! ,  cost  certification,  loan 
closing,  ( lonstruction  and  permanent 
loan  mai  agement,  servicing  and 
dispositi  )n  of  all  projects  insured  or 
propose<  to  be  insured  under  this  part 
and  for  r  lonitoring  all  work  performed 
by  contn  ct  personnel,  if  any. 

(6)  Ide  itihcation  of  the  individual 
responsi  )le  for  the  overall  underwriting 
decision  (chief  underwriter),  and  the 
individu  d  responsible  for  project 
managen  lent,  loan  servicing  and 
property  disposition  (housing 
manager  lent  director).  These  functions 
may  not  )e  contracted  out  by  the  HFA. 
The  HFy  may  contract  with  outside 
.sources   m  technical  processing  and 
loan  sen  icing  services.  However,  the 
applicati  3n  must  demonstrate  internal 
staff  cap  city  to  review  and  evaluate  the 
work  pre  duct  of  the  contrail  sources 
and  to  nn  ike  final  underwriting, 
servicinj ,  and  property  disposition 
conclusi  ms. 

(7)  A  c  escription  of  oversight  by  State 
or  local  j  ovemmental  agencies. 

(8)  Ac  3py  of  the  HFA's 
adminisi  rative  manual  covering  its 

■  invest m«  nt  policies  and  overall  business 
and  final  icial  practices. 

(9)  A  s  atement  containing  the 
number  i  if  units  the  HFA  proposes  to 
process  1 3  firm  approval  letter  during 
the  perit  cl  specified  in  the  relevant 
Federal   Register  Notice  published 
pursiinnl  to  {?  266.10  of  this  part. 


Note:  The  Federal  Fiscal  Year  begins  on 
Octolxir  1st,  and  ends  on  September  30th. 

(10)  HFA  declaration  of  the  risk- 
sharing  arrangement  it  has  seleUed  i.e.. 
Level  I,  Level  II,  or  both  Level  I  and 
Level  U. 

(11)  Documentation  containing: 
(i)  For  HFAs  that  carry  the 

designation  of  "top  tier"  or  its 
equivalent,  as  evaluated  by  Standard 
and  Poors  or  any  other  nationally 
recognized  rating  agency,  evidence  of 
such  designation; 

(ii)  For  HFAs  that  currently  receive  an 
overall  rating  of  "A"  for  their  general 
obligation  bonds  from  a  nationally 
recognized  rating  agency,  evidence  of 
such  a  rating;  or 

(iii)  For  any  other  HFA,  eviden<»,  as 
described  in  paragraph  (c)  of  this 
section,  that  demonstrates  its  capacity 
as  a  sound  and  experienced  agency 
based  on,  but  not  limited  to,  its 
experience  in  financing  muitifamily 
housing,  fund  balances,  administrative 
capabilities,  investment  policy,  internal 
controls  and  financial  management, 
portfolio  quality  and  State  or  local 
.support. 

(12)  A  certification  from  the  HFA  that 
it  will  at  all  times  comply  with  the 
financial  requirements  in  §  268.110  and, 
where  applicable,  maintain  required 
reserves  in  a  dedicated  account  in  liquid 
funds  (i.e.,  cash,  cash  equivalents,  or 
readily  marketable  securities)  in  a 
financial  institution  acceptable  to  HUD. 

(13)  Copies  of  audited  financial 
statements  for  the  HFA's  last  three  fi.scal 
years. 

(14)  Sample  debenture  form  issued  by 
the  HFA. 

(c)  Additional  application 
requirements  for  HFAs  vtithout  top-tier 
designation  or  overall  rating  of  "A"  on 
general  obligation  bonds.  HFAs  without 
top-tier  designation  or  an  overall  rating 
of  "A"  on  general  obligation  bonds  must 
submit,  in  addition  to  the  itenos 
described  in  paragraph  (b)  of  this 
section,  such  further  information 
specified  and  required  in  the  Federal 
Register  notice  published  pursuant  to 
§266.10  of  this  part.  This  may  include, 
but  is  not  limited  to,  information 
concerning  the  geographic  boundaries 
•served  (e.g..  city,  county);  a  description 
of  the  organizational  history  which 
includes  the  authority  to  issue  bonds 
and  tax  credits;  length  of  time  in 
business;  general  portfolio  statistics;  a 
description  of  all  mortgage  lending 
activities,  including  volume  and  default 
and  foreclosure  rates;  a  summary  of 
delinquent  loans  in  the  last  12  mouths 
and  the  present  status  of  each; 
relationship  to  the  Slate  or  local 
Government,  subsidiary  or  siniilar 
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entity;  and  experience  in  multi£amiiy 
housing. 

§266.110    Reserve  requirements. 

(a)  HFAs  with  top-tier  designation  or 
overall  rating  of  "A"  on  general 
obligation  bonds.  An  HFA  vrith  a  top 
tier  or  equivalent  designation  or  an  HFA 
with  an  overall  rating  of  "A"  on  its 
general  obligation  bonds  is  not  required 
to  have  additional  reserves  so  long  as 
the  HFA  maintains  that  designation  or 
rating,  unless  the  Commissioner 
determines  that  a  prescribed  level  of 
reserves  is  necessary.  If  the  designation 
or  rating  is  lost,  the  HFA  must 
immediately  establish  a  reser\'e  account 
funded  in  accordance  with  the 
requirements  set  forth  in  paragraph  (b) 
of  this  section.  The  reserve  account 
must  reflect  all  loans  in  the  HFA's 
portfolio  endorsed  under  this  part. 

(b)  Other  HFAs.  (1)  For  other  HFAs, 
a  specifically  identified  dedicated 
account  consisting  entirely  of  liquid 
assets  (i.e.,  cash  or  cash  equivalents  or 
readily  marketable  securities)  must  be 
established  and  maintained  in  a 
financial  institution  acceptable  to  HUD. 
This  account  may  be  drawn  upon  by  . 
HUD  and  may  be  used  by  the  HFA  only 
with  the  prior  written  approval  of  HUD 
for  the  purpose  of  meeting  the  HFA's 
risk-sharing  obligations  under  this  part. 
The  account  must  be  established  prior 
to  the  execution  of  any  Risk  Sharing 
Agreement  under  this  part  in  an  initial 
amount  of  not  less  than  $500,000. 
Thereafter,  the  HFA  must  deposit  at 
each  loan  closing  and  thereafter 
maintain  the  following  additional 
amounts  in  the  dedicated  account: 

(i)  $10.00  per  $1,000  of  the  unpaid 
principal  balance  that  is  equal  to  or  less 
than  $50  million;  plus 

(ii)  $7.50  per  $1,000  of  the  unpaid 
principal  balance  that  is  greater  than 
$50  million  and  less  than  $150  million; 
plus 

(iii)  $5.00  per  $1,000  of  the  unpaid 
principal  balance  that  is  greater  than 
$150  million. 

(2)  "The  Commissioner  may  determine 
that  higher  levels  of  reserves  may  be 
necessary. 

§  266.1 15    Program  monitoring  and 
evaluation. 

(a)  HFA  certifications.  HUD  will  rely 
heavily  on  the  certifications  required  of 
an  HFA  under  this  part  and  such 
additional  certifications  as  the 
Commissioner  may  require  in  his  or  her 
administrative  procedures.  An  HFA's 
continued  participation  in  the  program 
is  predicated  upon  compliance  with 
these  certifications  and  its 
recommending  for  endorsement  only 
those  mortgages  that  comply  with 


requirements  of  the  program,  including 
the  HFA's  origination,  luiderwriting  and 
dosing  procedures  incorporated  by 
reference  into  the  Risk-Sharing 
Agreement. 

(b)  Monitoring  and  evaluation. 
Monitoring  and  evaluation  activities 
will  focus  on  compliance  with  program 
requirements  and  performance  of  the 
HFA  in  meeting  program  objectives  of 
providing  affordable  housing.  They  will 
enable  HUD  to  evaluate  the 
effectiveness  of  the  program  as  required 
by  section  542(d)(3)  of  the  Act. 

(c)  Responsibility  for  monitoring  and 
evaluation.  The  Commissioner  or  his  or 
her  designee  will  be  responsible  for 
overall  program  monitoring  and 
evaluation. 

(d)  HFA  submissions.  (1)  For  each 
loan  insured  under  this  part,  basic 
underwriting  and  closing  information 
must  be  submitted  in  a  format  specified 
by  HUD  and  must  accompany  the 
closing  docket  submitted  in  accordance 
with  §  266.420(b).  Information  relaUve 
to  project  management  and  servicing 
(including  disposition)  will  be  required 
after  endorsement. 

(2)  The  HFA  must  submit  semi-annual 
reports  setting  forth  the  original 
mortgage  amounts  and  outstanding 
principal  balances  on  mortgages  the 
HFA  has  underwritten,  and  the  status  of 
all  projects  insured  under  this  part  (e.g., 
current,  in  default,  acquired,  under 
workout  agreement,  in  bankruptcy).  For 
projects  where  the  mortgagor  has 
declared  bankruptcy,  ihe  HFA  must 
submit  information  containing  the  date 
the  bankruptcy  was  filed  and  the  date 
the  HFA  requested  the  Court  to  dismiss 
the  bankruptcy  proceedings. 

§  266.1 20    Actions  for  which  sanctions  may 
be  imposed. 

Results  of  monitoring  or  other  reviews 
may  serve  as  the  basis  for  the 
Commissioner's  imposing  sanctions  on 
the  HFA.  Violations  for  which  sanctions 
may  be  imposed  include,  but  are  not 
limited  to: 

(a)  Commission  of  fraud  or  making  a 
material  misrepresentation  by  the  HFA 
with  respect  to  any  mortgage  insured  or 
to  any  other  matter  under  this  part. 

(b)  Assignment  or  transfer  of  interest 
in  any  insured  mortgage  not  in  accord 
with  the  requirements  of  this  part. 

(c)  Engagement  in  business  practices 
that  do  not  conform  to  generally 
accepted  practices  of  prudent  lenders  or 
that  demonstrate  irresponsibility. 

(d)  Actions  or  conduct  for  which 
sanctions  may  be  imposed  against  the 
HFA  by  HUD's  Mortgagee  Review  Board 
under  24  CFR  25.9. 

(e)  Failure  to: 


(1)  Reveal  in  its  application  for 
participation  in  the  program  all  the 
information  reouired  by  this  part: 

(2)  Notify  HUD  in  a  timely  manner  of 
any  penduig  or  actual  changes  that 
would  adversely  affect  HFA  operations 
or  financial  status: 

(3)  Comply  with  all  eligibility 
requirements  for  participation  in  the 
program; 

(4)  Issue  debentures  in  the  event  of  an 
initial  claim  payment  by  HUD.  or  to 
reimburse  HUD  for  payment  of  a  claim; 

(5)  Maintain  its  top  tier  designation  or 
overall  rating  of  "A"  on  general 
dbligation  bonds  (or  if  such  designation 
or  rating  is  lost,  comply  with  paragraph 
(e)(6)  of  this  section); 

(6)  Establish  and  maintain  a  dedicated 
account,  if  required,  or  meet  other 
financial  obligations  under  this 
program; 

(7)  Perform  underwTitiog.  insurance 
of  advances,  cost  certification, 
management,  serx-icing  or  property 
disposition  functions  in  a  prudent  and 
acceptable  manner  based  on  the 
standards  incorporated  by  reference  into 
the  Risk-sharing  Agreement; 

(8)  Submit  financial  and  other  reports 
reouired  by  this  part; 

(9)  Comply  with  any  regulator)' 
requirement  or  with  the  Risk-Sharing 
Agreement: 

(10)  Maintain  any  other  standards 
HUD  may  establish  for  participation  in 
this  program; 

(11)  Enforce  the  regulator)  agreement 
provisions  with  respect  to  individual 
projects: 

(12)  Maintain  a  default  ratio 
acceptable  to  HUD  relative  to  the  HFA's 
own  portfolio  and  the  defaults 
experienced  under  this  part  by  other 
program  participants; 

(13)  Consider  adequately  special  risk 
circumstances  without  compensating  for 
the  higher  risks  of  such  transactions 
(e.g.,  high  loan-to-value  ratios  in  areas 
with  high  vacancy  or  default  rates):  or 

(14)  Remit  mortgage  insurance 
premiums  on  a  timely  basis  or  failure  to 
refund  or  credit  mortgagor's  accounts 
with  overpaid  mortgage  insurance 
premiums. 

§  266.1 25    Scope  and  nature  of  sanctions. 

(a)  Actions  by  Designated  Office. 
Depending  on  the  nature  and  extent  of 
the  noncompliance  with  the 
requirements  of  this  part,  the  Designated 
Office  may  take  any  of  the  following 
actions: 

(1)  Require  that  the  HFA  execute  a 
trust  agreement,  establish  a  trust 
account  in  accordance  with  such 
agreement,  and  fund  such  account 
which  may  be  drawn  upon  by  HUD  for 
purposes  of  meeting  the  HFA's  risk- 
sharing  obligations: 


Federal  Register  /  Vol.  59.  No.  232  /  Monday.  December  5.  1994  /  Rules  and  Regulations     62531 


62530     Federal  Register 


(2)  Require  the  HFA  to  assume  a 
higher  portion  of  risk  for  the  subject  and 
hiture  mortgages; 

(3)  Recommend  to  the  Commissioner 
that  the  HFA  be  required  to  contract  its 
loan  servicing  or  property  disposition 

functions  to  a  third  party; 

(4)  Recommend  to  the  Commissioner 
that  the  mortgage  insiirance  be 
terminated  in  cases  of  fraud  or  material 
misrepresentation  by  the  HFA,  or 
transfer  of  interest  in  an  insured 
mortgage  or  assignment  of  the  mortgage 
not  in  accord  with  the  requirements  of 
thisp^; 

(5)  Recommend  to  the  Commissioner 
that  approval  for  the  HFA  to  participate 
in  the  program  be  suspended  or 
withdrawn; 

(6)  Recommend  to  the  Commissioner 
that  the  HFA's  mortgagee  approval  be 
withdrawn  pursuant  to  24  CFR  part  25 
and/or  that  penalties  be  imposed 
pursuant  to  24  CFR  part  30; 

(7)  Require  additional  financial  or 
other  reports  as  may  be  necessary  to 
monitor  the  activities  of  the  HFA  more 
closely. 

(b)  Actions  by  Headquarters.  HUD 
Headquarters  may  impose  any  of  the 
sanctions  set  forth  or  recommended  in 
paragraph  (a)  of  this  section  based  upon 
its  responsibilities  for  monitoring  and 
overall  program  oversight. 

(c)  Effect  of  suspension  or  withdrawal. 
A  suspension  or  withdrawal  action  will 
not  affect  any  mortgage  insurance 
endorsement  in  effect  on  the  date  of  the 
suspension  or  withdrawal  action. 

(d)  HFA  right  to  informal  hearing.  (1) 
Any  sanction  imposed  by  a  Designated 
Office  in  writing  will  be  immediately 
effective,  will  state  the  grounds  for  the 
action,  and  provide  for  the  HFA's  right 
to  an  inlormal  hearing  before  the 
Designated  Office  Representative  or  his 
or  her  designee  in  the  Designated  Office. 
The  HFA  may  request  an  informal 
hearing  within  10  working  days  of 
receipt  of  the  suspension  or  withdrawal 
action  and  the  Designated  Office  shall 
give  the  HFA  an  opportunity  to  be  heard 
within  10  working  days  of  receipt  of  the 
HFA's  request.  The  HFA  may  be 
represented  by  counsel.  The  Designated 
Office  Representative,  or  his  or  her 
designee,  will  advise  the  HFA  in  writing 
of  the  decision  within  10  working  days 
of  the  informal  hearing,  which  decision 
will  constitute  final  HUD  action. 

(2)  Sanctions  imposed  by 
Headquarters  will  be  handled  in  a 
similar  manner,  except  that  the  informal 
hearing  shall  be  before  the 
Commissioner  or  his  or  her  designee. 
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§266.130    Reinsurance. 

Reinsu  ance  will  be  permitted  for  the 
portion  of  the  HFA  risk,  subject  to  the 
following  requirements: 

(a)  Neither  HUD's  nor  the  HFA's 
position  fthall  be  subordinated; 

(b)  The  reinsurance  may  not  be  used 
to  reduce  any  reserve  or  hind  balance 
requirem  mts;  and 

(c)  Sue  \  reinsurance  does  not  inair 
an  obliga  ion  to  the  Federal 
Govemir  snt. 

Subpart  ; — Program  Requirements 

§266.200    EHgibte  prelects. 

(a)  Mirtiwum  project  size.  Projects 
insured  Under  this  part  must  consist  of 
five  or  m  )re  rental  dwelling  units 
(includir  g  cooperative  dwelling  units) 
on  one  si  e.  The  site  may  consist  of  two 
or  more  don-contiguous  parcels  of  land 
situated  $o  as  to  comprise  a  readily 
marketatie  real  estate  entity  within  an 
area  small  enough  to  allow  convenient 
and  efficient  management.  The  units 
may  be  detached,  semi-detached,  row 
houses,  muitifamily  structures,  or 
mobile  h  >me  p'arks  (exclusive  of  the 
mobile  h  )mes). 

(b)  Nei  f  construction  or  substantial 
rehabilit  \tion.  Insurance  under  this  part 
shall  be   w  the  purpose  of  financing  the 
new  com  truction  or  substantial 
rehabiliti  tion  of  projects  meeting  the 
other  rec  iirements  of  this  part  as 
follows: 

(1)  Ne\  r  construction  occurs  when  all 
project  a:  id  construction  elements  are 
installed  as  part  of  the  work. 

(2)  Sui  stantial  rehabilitation  is  any 
combina  ion  of  the  following  woric  to 
the  exist  ng  facilities  of  a  project  that 
aggregate  s  to  at  least  15  percent  of 
project's  value  after  the  rehabilitation 
and  that  esults  in  material 
improve!  nent  of  the  project's  economic 
life,  live4  bility,  marketability,  and 
profitabi  ity:  Replacement,  alteration 
and/or  n  odemization  of  building 
spaces,  I(  ing-lived  building  or 
mechani  ;al  system  components,  or 
project  f)  cilities.  Substantial 
rehabiliti  tion  may  include  but  not 
consist  s  (lely  of  any  combination  of: 
minor  re  >airs,  replacement  of  short- 
lived bulding  or  mechanical  system 
components,  cosmetic  work,  or  new 
project  apditions. 

(c)  Exihting  projects.  Financing  of 
existing  )roperties  without  substantial 
rehabilit  lion  is  allowed. 

(1)  If  a  1  existing  muitifamily  project 
is  being  i  cquired  and  HUD  insurance 
under  th  s  part  will  be  used  to  facilitate 
the  acqu  sition  of  projects  to  increase 
the  supp  y  of  affordable  housing,  such 
acquisiti  ms  are  permissible  if  the  HUD 
insured  i  lortgage  does  not  exceed  the 


sum  of  the  total  cost  of  aoquisition.  cost 
of  financing,  cost  of  repairs,  and 
reasonable  transaction  costs  as 
determined  by  the  Commissioner. 

(2)  If  the  property  is  subject  to  an 
HFA-financed  loan  to  be  refinanced  and 
such  refinancing  will  result  in  the 
preservation  of  affordable  housing, 
refinancing  of  these  properties  is 
permissible  if  project  occupancy  is  not 
less  than  93  percent  (to  include 
consideration  of  rent  in  arrears),  based 
on  the  average  occupancy  in  the  project 
over  the  most  recent  12  months,  and  the 
mortgage  does  not  exceed  an  amount 
supportable  by  the  lower  of  the  unit 
rents  being  collected  under  the  rental 
assistance  agreement  or  the  unit  rents 
being  collected  at  unassisted  projects  in 
the  market  area  that  are  similar  in 
amenities  and  location  to  the  project  for 
which  insurance  is  being  requested.  The 
HUD-insured  mortgage  may  not  exceed 
the  sum  of  the  existing  indebtedness, 
cost  of  refinancing,  the  cost  of  repairs 
and  reasonable  transaction  costs  as 
determined  by  the  Commissioner.  If  a 
loan  to  be  refinanced  has  been  in  default 
within  the  12  months  prior  to 
application  for  refinancing,  the  HFA 
must  assume  not  less  than  50  pen%nt  ot 
the  risk. 

(d)  Projects  receiving  Section  8  rental 
subsidies  or  other  rental  subsidies. 
Projects  receiving  project-based  housing 
assistance  payments  under  section  8  of 
the  U.S.  Housing  Act  of  1937  or  other 
rental  subsidies  and  meeting  the 
requirements  of  this  part  may  be  insured 
under  this  part  only  if  the  mortgage  does 
not  exceed  an  amount  supportable  by 
the  lower  of  the  unit  rents  being  or  to 
be  collected  under  the  rental  assistance 
agreement  or  the  unit  rents  being 
collected  at  unassisted  projects  in  the 
market  that  are  similar  in  amenities  and 
location  to  the  project  for  which 
insuranc;e  is  being  requested. 

(e)  SRO  projects.  Single  room 
occupancy  (^SRO)  projects,  as  defined  in 
§26G.5,  are  eligible  for  insurance  under 
this  part.  Units  in  SRO  projects  must  be 
subject  to  30-day  or  longer  leases; 
however,  rent  payments  may  be  made 
on  a  weekly  basis  in  SRO  projects. 

(0  Board  and  care/assisted  living 
facilities.  Board  and  care  projects  and 
assisted  living  facilities  may  be  insured 
if  the  facilities  meet  the  definition  of 
those  terms  in  §  266.5. 

(g)  Elderly  projects.  Projects  or  parts 
of  projects  specifically  designed  for  the 
use  and  occupancy  by  elderly  families. 
An  elderly  family  means  any  household 
where  the  head  or  spouse  is  62  years  of 
age  or  older,  and  also  any  single  person 
who  is  62  years  of  age  or  older. 

(h)  Zoning  requirements.  Projects 
in.surcd  under  this  part  must  meet 


applicable  zoning^and  other  State/Io(.al 
government  requirements. 

§266.205    Ineligible  projects. 

The  following  projects  and  facilities 
are  not  eligible  for  insurance  under  this 
part: 

(a)  Transient  housing  or  hotels.  Rental 
for  transient  or  hotel  purposes.  For 
purposes  of  this  part,  rental  for  transient 
or  hotel  purposes  means: 

(1)  Rental  for  any  period  less  than  30 
days,  or 

(2)  Any  rental,  if  the  occupants  of  the 
housing  accommodations  are  provided 
customary  hotel  services  such  as  room 
ser\'ice  for  food  and  beverages,  maid 
service,  furnishing  and  laundering  of 
linens,  or  valet  service. 

(b)  Projects  in  military  impact  areo.s. 
A  project  located  in  a  miMtary  impact 
area,  as  determined  by  HUD.  A  military 
impact  area  is  generally  a  small  or 
medium  size  metropolitan  housing 
market  area  or  a  remote  or  isolated 
nonmetropoiitan  area  where: 

(1)  Military-connectftd  households 
comprise  25  percent  or  more  of  the  total 
households  in  the  market  area.  Military- 
connected  households  include  active 
duty  military  personnel,  civilian 
emplo^-ees  of  the  military  sen.  ice 
(Department  of  Defense)  or  other 
Federal  agency  at  or  in  support  of  the 
installation,  and  employees  of 
contractors  and  sub-contractors  directly 
associated  with  the  military  installation, 
aiid  their  dependents.  Unaccompanied 
active  duty  military  personnel  housed 
in  military-controlled  group  quarters 
housing  (barracks,  BOQ's)  are  excluded; 
and 

(2)  There  is  concern  about  the 
continued  stability  of  the  current  level 
of  military  strength  and  mission  at  the 
installation  based  on  public 
announcements  from  the  Department  of 
Defense  or  the  military  service  of 
impending  changes;  and 

(3)  The  complete  reduction  of 
military-connected  households  living  in 
ncnmilitary  rental  housing  over  a  5  year 
period,  at  an  annual  average  decline  of 
20  percent,  would,  taking  into  acrount 
growth  in  the  civilian  economy  and 
normal  char.g&s  in  the  housing 
inventory,  cau.se  an  adverse  impact  on 
t.he  private  rental  market  resulting  in  an 
increase  in  the  rental  vacancy  rate  in  the 
housing  market  of  10  percent  or  more  at 
the  end  of  that  period. 

(• )  Retirement  service  centers.  Projects 
(icsigned  for  the  elderly  with  extensive 
services  and  luxury  accommodations 
that  provide  for  central  kitchens  and 
dining  rooms  with  food  .serv  ice  or 
m.indatory  services. 

(d)  Nursing  homes  or  intermediate 
rare  facilities.  Nursing  homes  and 


intermediate  care  facilities  licensed  and 
r^ulated  by  State  or  local  govenunent 
and  providing  nursing  and  medical  care. 

§  266.210    HUD-retained  review  functions. 

Certain  functions  are  retained  by  the 
Commissioner.  The  HFA  must  submit 
any  information  or  certification  required 
by  the  Commis^oner  to  permit 
determination  of  compliance  with 
requirements  concerning: 

(a)  Previous  participation  of 
principals.  Previous  participation  of  the 
principals  of  the  mortgagor,  general 
contractor,  consultant  or  management 
agent  in  accordance  with  the  Previous 
Participation  and  Clearance  Review 
Procedures  of  24  CFR  200.210  through 
200.218. 

(b)  Environmental  review 
requirements.  To  determine  compliance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969  and 
related  laws  and  authorities,  the  HLID 
Field  Office  will  visit  each  project  site 
proposed  for  insurance  under  this  part 
and  prepare  the  applicable 
environmental  reviews  as  .set  forth  in  24 
CFR  part  50  and  for  the  related 
environmental  criteria  and  standards  in 
24  CFR  part  51.  These  requirements 
must  be  completed  before  HUD  may 
issue  the  firm  approval  letter. 

(c)  Intergovernmental  review. 
Intergovernmental  review  of  Federal 
programs  under  Executive  Order  12372. 
as  implemented  in  24  CFR  part  52. 

(d)  Subsidy  layvring.  The 
Commissioner,  or  Housing  Credit 
Agencies  through  such  delegation  as 
may  be  in  effect  by  regulation  hereafter, 
.shall  review  all  projects  receiving  tax 
credits  and  some  fonn  of  HUD 
assistance  for  any  excess  subsidy 
provided  to  individual  projects  and 
reduce  subsidy  sources  in  accordance 
with  outstanding  guidelines. 

(e)  Davis-Bacon  Act.  The 
Commissioner  shall  obtain  and  provide 
to  the  HFA  the  appropriate  Department 
of  Labor  wage  rate  dcterminationis  under 
the  Davis-Bacon  Act,  where  they  apply 
under  this  part. 

§  266.21 5    Functions  delegated  by  HUD  to 
HFAs. 

The  following  functions  are  delegated 
by  HUD  to  the  HFAs: 

(a)  A  ffirmative  Fair  Housing 
Marketing  Plan  (AFHMP).  The  HFA  will 
perform  information  collection,  reviews 
and  ministerial  activities  associated 
with  the  review  and  approval  of  the 
AFHMP  for  all  projects.  (Enforcement  of 
fair  housing  and  equal  opportunity  laws 
is  the  responsibility  of  HUD.) 

(b)  Labor  standards  and  prevailing 
wage  requirements.  The  HFA  will 
perform  information  collection  (e.g.. 


payroll  review  and  routine  interviews) 
and  other  routine  administration  and 
enforcement  functions  regarding.labor 
standards,  in  accordance  with 
§  266.225(e).  (Enforcement  of  Davis- 
Bacon  prevailing  wage  requirements 
and  labor  standards  is  the  responsibility 
of  HUD.) 

(c)  Insurance  of  advances.  In  ca.ses 
involving  insured  advances,  the  HFA 
will  approve  periodic  advances  of 
mortgage  insurance  proceeds  during 
constniction  of  the  project  subject  to 
terms  specified  by  the  Commi.«ioner. 

(d)  Cost  certification.  The  HFA  will 
perform  cost  certification  functions  on 
each  insured  loan  subject  to  terms 
specified  by  the  Commissioner. 

(e)  Lead-Based  Paint.  The  HFA  will 
perform  functions  related  to  Lead-Based 
Paint  requirements  subject  to  terms 
specified  by  the  Commissioner. 

§  266.220    Nondiscrimination  In  housing 
and  employment 

Tile  mortgagor  must  certify  to  the 
HFA  that,  so  long  as  the  mortgage  is 
insured  under  this  piart.  it  will: 

(a)  Not  use  tenant  selection 
pro(,edures  that  discriminate  against 
families  with  children,  except  in  the 
Case  of  a  project  that  constitutes 
"housing  for  older  persons"  as  defined 
in  section  807(b)(2)  of  the  Fair  Housing 
Act  (42  U.S.C.  3607(b)(2)); 

(b)  Not  discriminate  against  any 
family  because  of  the  sex  of  the  head  of 
household; 

(c)  Comply  with  the  Fair  Housing  Act 
(42  U.S.C.  3601-3619),  as  implemented 
by  24  CFR  part  100;  titles  II  and  III  of 
the  Americans  with  Disabilities  Act  of 
1990  (42  U.S.C.  12101-12213).  as 
implemented  by  28  CFR  part  35;  set:l»on 
3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C. 
1701u).  as  implemented  by  24  CFR  part 
135:  the  Equal  Credit  Opportimity  Ad 
(15  U.S  C.  1691-16911),  as  implemented 
by  12  CFR  part  202;  Exeoitive  Order 
11063.  as  amended  bv  Executive  Order 
12259  (3  CFR  1958-1963  Comp..  p.  652 
and  3  CFR  1980  Comp.,  p.  307).  and 
implemented  by  24  CFR  part  107; 
Executive  Order  11246  (3  CFR  19M- 
1965  Comp.,  p.  339).  as  implemented  by 
41  CFR  part  60;  other  applicable  Federal 
laws  and  regulations  issued  pursuant  to 
these  authorities;  and  applicable  State 
and  local  fair  housing  and  equal 
opportunity  laws.  In  addition,  a 
mortgagor  that  receives  Federal 
financial  assistance  must  also  certify  to 
the  HFA  that,  so  long  as  the  mortgage 

is  insured  under  this  part,  it  will 
comply  with  title  VI  of  the  Civil  Rights 
Act  of  1964  (42  U.S.C.  2000d),  as 
implemented  by  24  CFR  part  1;  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
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6101-6107).  as  implemented  by  24  CFR 
part  146:  and  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794).  as  implemented  by  24  CFR  part  8. 

S26&22S    Laixtr  standards. 

(a)  Applicability  of  Davis-Bacon.  (1) 
All  laborers  and  mechanics  employed 
oy  contractors  or  subcontractors  on  a 
project  insured  under  this  part  shall  be 
paid  not  less  than  the  wages  prevailing 
in  the  locality  in  which  the  work  was 
performed  for  the  corresponding  classes 
of  laborers  and  mechanics  employed  in 
construction  of  a  similar  character,  as 
determined  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act,  as 
amended  (40  U.S.C.  276a-276a-5),  where 
the  project  meets  all  of  the  following 
conditions: 

(i)  Advances  for  the  project  are 
insured  under  this  part: 

(ii)  The  project  involves  new 
construction  or  substantial 
rehabilitation:  and 

(iii)  The  project  will  contain  12  or 
more  dwelling  units. 

(2)  Projects  that  do  not  meet  these 
conditions  are  not  subject  to  Davis- 
Bacon  wage  rates  except  to  the  extent 
required  as  a  condition  of  other  Federal 
assistance  to  the  project. 

(b)  Volunteers.  The  provisions  of  this 
section  shall  not  apply  to  volunteers 
under  the  conditions  set  out  in  24  CFR 
part  70.  In  applying  part  70,  insurance 
under  this  part  shall  be  treated  as  a 
program  for  which  there  is  a  statutory 
exemption  for  volunteers. 

(c)  Labor  standards.  Any  contract, 
subcontract,  or  building  loan  agreement 
executed  for  a  project  subject  to  Davis- 
Bacon  wage  rates  under  paragraph  (a)  of 
this  section  shall  comply  with  all  labor 
standards  and  provisions  of  29  CFR 
parts  1, 3  and  5  that  would  be 
applicable  to  a  mortgage  insurance 
program  to  which  Davis-Bacon  wage 
rates  are  made  applicable  by  statute. 

(d)  Advances.  (1)  No  advance  under  a 
mortgage  on  a  project  subject  to  Davis- 
Bacon  wage  rates  under  paragraph  (a)  of 
this  section  shall  be  eligible  for 
insurance  under  this  part  unless  the 
HFA  determines  (in  accordance  with  the 
Commissioner's  administrative 
procedures)  that  the  general  contractor 
or  any  subcontractor  or  any  firm, 
corporation,  partnership  or  association 
in  which  the  contractor  or  subcontractor 
has  a  substantial  interest  was  not.  on  the 
date  the  contract  or  subcontract  was 
executed,  on  the  ineligible  list 
established  by  the  Comptroller  General, 
pursuant  29  CFR  5.12,  issued  by  the 
Secretary  of  Labor. 

(2)  No  advance  under  any  mortgage 
on  a  project  subject  to  Davis-Bacon  wage 
rates  under  paragraph  (a)  of  this  section 


shall  beansured  under  this  part  unless 
there  is  hied  with  the  application  for  the 
advance,  and  no  such  mortgage  shall  be 
insured  under  this  part  unless  there  is 
filed  with  the  HFA  after  completion  of 
the  construction  or  substantial 
rehabilijation,  a  certificate  or  certificates 
in  the  form  required  by  the 
Commisioner,  supported  by  such  other 
info^'maiion  as  the  Conmiissioner  may 
prescrihfe,  certifying  that  the  laborers 
and  mechanics  employed  in  the 
construction  of  the  project  involved 
have  be4n  paid  not  less  than  the  wages 
determined  by  the  Secretary  of  Labor  to 
be  prevailing  in  accordance  with 
paragraph  (a)  of  this  section. 

(e)  ReBponsibility  for  enforcement  and 
adminikration.  The  Commissioner 
retains  lesponsibility  for  enforcement  of 
labor  standards  under  this  section,  but 
the  Contmissioner  may  delegate  to  the 
HFA  iniormation  collection  (e.g.. 
payroll  review  and  routine  interviews) 
and  other  routine  administration  and 
enforcetient  functions,  subject  to 
monitoikng  by  the  Commissioner.  Where 
routine  administration  and  enforcement 
functions  are  delegated  to  the  HFA.  the 
HFA  shall  bear  financial  responsibility 
for  any  deficiency  in  payment  of 
prevailihg  wages  or,  where  applicable 
under  2 )  CFR  part  1,  any  increase  in 
com  pen  sation  to  a  contractor,  that  is 
attributi  ble  to  any  failure  properly  to 
carry  oi  t  its  delegated  functions.  For 
exampli  i,  failure  of  an  HFA  to  supply  or 
ensure  Inclusion  of  the  proper  contract 
clauses pr  wage  determination  in  a 
contract  or  building  loan  agreement  may 
require  the  HFA  to  fund  increased 
compeifeation  to  a  contractor  as  the 
result  o  increased  wages  attributable  to 
incorpo  ration  of  the  proper  clauses  and 
wage  d<  termination. 

Subpar  D— Processing,  Development, 
and  Ap  >roval 

§266.301    HFAs  accepting  50  percent  or 
more  of  Isk. 

(a)  t/j  derwriting  standards.  An  HFA 
electin;  to  take  50  percent  or  more  of 
the  risk  on  loans  may  use  its  own 
underw  riting  standards  and  loan  terms 
and  coi  ditions  (as  disclosed  and 
submitt  id  with  its  application)  to 
underw  rite  and  approve  loans  without 
further  -eview  by  HUD. 

(b)  H  'A  responsibilities.  The  HFA  is 
responj  ible  for  the  performance  of  all 
functions  except  those  HUD-retained 
functions  specified  in  §§  266.210  and 
266.22^e).  After  acceptance  of  an 
application  for  a  loan  to  be  insured 
under  this  part,  the  HFA  must: 

(1)  Determine  that  a  market  for  the 
project  exists,  taking  into  consideration 
any  con  iments  from  the  HUD  Field 


Office  relative  to  the  potential  adverse 
impact  the  project  will  have  on  existing 
or  proposed  Federally  insured  and 
assisted  projects  in  the  area. 

(2)  Establish  the  maximum  insurable 
mortgage  and  review  plans  and 
specifications  for  compliance  with  HFA 
standards: 

(3)  Determine  the  acceptability  of  the 
proposed  mortgagor  and  management 
agent: 

(4)  Approve  the  Affirmative  Fair 
Housing  Marketing  Plan:  and 

(5)  Make  any  other  determinations 
necessary  to  ensure  acceptability  of  the 
proposed  project. 

(c)  HUD-retained  reviews.  After, 
positive  completion  of  the  HUD- 
retained  reviews  specified  in 

§  266.210(a).  (b).  and  (c),  the  HUD  Field 
Office  will  issue  a  firm  approval  letter. 

(d)  Inspections  and  other  reviews.  TJie 
HFA  is  responsible  for  inspections 
during  construction,  processing  and 
approving  advances  of  mortgage 
proceeds  during  construction,  review 
and  approval  of  cost  certification,  and 
closing  of  the  loan. 

(e)  Endorsement  of  mortgage  note  for 
insurance.  So  long  as  the  HFA  is  in  good 
standing,  and  absent  fraud  or  material 
misrepresentation  on  the  part  of  the 
HFA,  the  Commissioner  or  designee  will 
endorse  the  mortgage  note  for  insurance 
upon  presentation  by  the  HFA  of  the 
Closing  Docket  and  certifications 
required  in  §  266.420(b),  subject  to 
HUD's  right  to  adjust  under  §  266.417. 

$266,305    HFAs  accepting  less  than  SO 
percent  of  risk. 

(a)  Underwriting  standards.  The 
underwriting  standards  and  loan  terms 
and  conditions  of  any  HFA  electing  to 
take  less  than  50  percent  of  the  risk  on 
certain  projects  are  subject  to  review, 
modification,  and  approval  by  HUD  in 
accordance  with  §  266.100(b)(2).  These 
HFAs  may  assume  25  percent  or  10 
percent  of  the  risk  depending  upon  the 
ioan-to-replacement-cost  or  loan-to- 
value  ratios  of  the  projects  to  be  insured 
as  specified  in  §  266.100(b)(2)(i)  and  (ii). 

(b)  HFA  responsibilities.  The  HFA  is 
responsible  for  the  performance  of  all 
functions  except  those  HUD-retained 
functions  specified  in  §  266.210  and 
266.225(e).  After  acceptance  of  an 
application  for  a  loan  to  be  insured 
under  this  part,  the  HFA  must: 

(1)  Determine  that  a  market  for  the 
project  exists,  taking  into  consideration 
any  comments  fivm  the  HUD  Field 
Office  relative  to  the  potential  adverse 
impact  the  project  will  have  on  existing 
or  proposed  Federally  insured  and 
assisted  projects  in  the  area; 

(2)  Establish  the  maximum  insurable 
mortgage,  and  review  plans  and 
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specifications  for  compliance  with  HFA 
standards  as  approved  by  HUD: 

(3)  Determine  the  acceptability  of  the 
proposed  mortgagor  and  management 
agent; 

(4)  Approve  the  Affirmative  Fair 
Housing  Marketing  Plan;  and 

(5)  Make  any  other  determinations 
necessary  to  ensure  acceptability  of  the 
proposed  project. 

(c)  HUD-retained  rex'iews.  After 
positive  completion  of  the  HUD- 
retained  reviews  specified  in  §  266.210 
(a),  (b),  and  (c),  the  HUD  Field  Office 
will  issue  a  firm  approval  letter  which, 
among  other  things,  will  apportion  units 
and  obligate  credit  subsidy  to  the 
project. 

(d)  Inspections  and  other  reviews.  The 
HFA  is  responsible  for  inspections 
during  construction,  processing  and 
approving  advances  of  mortgage 
proceeds  during  construction,  review 
and  approval  of  cost  certification,  and 
closing  of  the  loan. 

(e)  Endorsement  of  mortgage  note  for 
insurance.  So  long  as  the  HFA  is  in  good 
standing,  and  absent  fraud  or  material 
misrepresentation  on  the  part  of  the 
HFA,  the  Commissioner  or  designee  will 
endorse  the  mortgage  note  for  insurance 
upon  presentation  by  the  HFA  of  the 
Closing  Docket  and  certifications 
required  in  §  266.420(b).  subject  to 
HUD's  right  to  adjust  under  §  266.417. 

§  266.310    Insurance  of  advances  or 
insurance  upon  completion;  applicability  of 
requirements. 

(a)  General.  HUD  wilJ  agree  to  insure 
periodic  advances  of  mortgage  proceeds 
or  to  insure  the  entire  mortgage  upon 
completion  of  construction  for  projects 
involving  new  construction  or 
substantial  rehabilitation.  Existing 
projects  without  the  need  for  substantial 
rehabilitation  will  be  considered 
insurance  upon  completion  cases.  In 
insurance  upon  completion  cases,  only 
the  permanent  loan  is  insured  and  a 
single  endorsement  is  required  after 
satisfactory  completion  of  construction, 
substantial  rehabilitation  or  repairs.  In 
periodic  advances  cases,  progress 
payments  approved  by  the  HFA  and 
both  an  initial  and  final  endorsement  on 
the  mortgage  are  required. 

(b)  Insurance  of  advances.  Periodic 
advances  will  be  authorized  by  the  HFA 
subject  to  terms  specified  by  the 
Commissioner. 

(c)  Insurance  upon  completion,  (i) 
New  construction  and  substantial 
rehabilitation.  An  HFA  may  approve  a 
loan  that  will  be  insured  upon 
completion  of  construction  of  the 
project.  The  HFA  approval  must 
prescribe  a  designated  period  during 
which  the  mortgagor  must  start 


c-onstruction  or  substantial 
rehabilitation.  If  construction  or 
rehabilitation  is  started  as  required,  the 
approval  will  be  valid  for  the  period 
estimated  by  the  HFA  for  construction 
and  loan  closing,  including  any  « 

extension  approved  by  the  HFA. 

(2)  Existing  projects  with  no 
substantial  rehabilitation.  Existing 
projects  with  or  without  repairs  are  only 
insured  upon  completion,  although 
HFAs  may  permit  noncritical  repairs  to 
be  completed  after  endorsement  upon 
establishment  of  escrows  acceptable  to 
the  HFA. 

(d)  Requirements  applicable  to  both 
periodic  advances  and  insurance  upon 
completion  cases.— {I)  Inspections.  The 
HFA  must  inspect  projects  under  this 
part  at  such  times  during  construction, 
substantial  rehabilitation,  or  repairs  as 
the  HFA  determines.  The  inspections 
must  be  conducted  to  assure  compliance 
with  plans  and  specifications,  work 
write-ups,  and  other  contract 
documents. 

(2)  Approval  of  advances.  At  all 
times,  the  loan  must  be  kept  in  balan<:e, 
and  advances  approved  only  if 
warranted  by  construction  progress 
evidenced  through  HFA  inspection,  as 
well  as  in  accord  with  plans, 
specifications,  vroik  write-ups  and  other 
contract  documents.  In  approving 
advances,  HFAs  must  make  certain  that 
other  mortgageable  items  are  supported 
with  proper  bills  and/or  receipts  before 
funds  can  be  approved  and  advanced  for 
insurance. 

(3)  Cbstrerti/icofion.  In  order  to    * 
ensure  that  the  final  amount  for 
insurance  is  supported  by  certified 
costs: 

(i)  The  mortgagor  (and  general 
contractor,  if  there  is  an  identity  of 
interest  with  the  mortgagor)  must 
execute  a  certificate  of  actual  costs,  in 
a  fonm  acceptable  to  the  HFA,  when  all 
physical  improvements  are  completed 
to  the  satisfaction  of  the  HFA  and  before 
final  endorsement;  and 

(ii)  The  cost  certification  provided  by 
the  mortgagor  must  be  audited  by  an 
independent  public  accountant. 

[4)Contestability.  Although  the  HFA 
has  authority  to  approve  the  mortgagor's 
(and  general  contractor's)  certification  of 
cost,  the  certification  will  be  contestable 
by  the  Commissioner  during  the  period 
up  to  and  including  final  endorsement - 
of  the  mortgage.  After  final 
endorsement,  the  certification  will  be 
final  and  incontestable  except  for  fraud 
or  material  misrepresentation  on  the 
part  of  the  mortgagor  (and/or  general 
contractor). 

(5)  Assurance  of  completion.  The 
mortgagor  must  furnish  assurance  of 
completion  of  the  project  in  accdrdance 


with  any  requirements  of  the  HFA  as  to 
form  and  amount. 

(6)  Latent  defects  escrow.  The 
mortgagor  must  furnish  an  escrow  or 
other  ^orm  of  assurance  required  by  the 
HFA  to  ensure  that  latent  defects  can  be 
remedied  within  the  time  period 
required  by  the  HFA. 

(e)  Mortgagee  of  record.  The  HFA 
must  remain  the  mortgagee  of  record  as 
long  as  mortgage  insurance  is  in  force. 

§266.315    Recordkeeping  requirements. 

The  mortgagor  and  the  builder,  if 
there  is  an  identity  of  interest  with  the 
mortgagor,  shall  keep  and  maintain 
records  of  all  costs  of  any  construction 
or  other  cost  items  not  representing 
work  under  the  general  contract  and  to 
make  available  such  records  for  review 
by  the  HFA  or  HUD,  if  requested. 

Subpart  E-Mortgage  and  aosing 
Requirements;  HUD  Endorsement 

§  266.400    Property  requirements— real 
estate. 

The  mortgage  mu.st  be  on  real  estate 
held: 

(a)  In  fee  simple; 

(b)  Under  a  renewable  lease  of  not  less 
than  99  years;  or 

(c)  Under  a  lease  executed  by  a 
governmental  agency,  or  other  lessor 
approved  by  the  HFA,  that  has  a  term 
at  least  10  years  beyond  the  end  of  the 
mortgage  term. 

§266.402    ftocordatkML 

At  the  time  of  initial  endorsement  in 
the  case  of  insurance  of  advances  or  at 
the  time  of  final  endorsement  in  the 
ca.se  of  insurance  upon  completion,  the 
HFA  shall  make  certain  that  the 
mortgage  and  the  regulatory  agreement 
are  recorded. 

§266.405    Tide. 

(a)  Eligibility  of  title.  Marketable  title 
to  the  mortgaged  property  must  be 
vested  in  the  mortgagor  on  the  date  the 
mortgage  is  filed  for  record. 

(b)  Title  evidence.  The  HFA  must 
receive  a  title  insurance  policy  that 
ensures  that  marketable  title  is  vested  in 
the  mortgagor,  that  a  survey  acceptable 
to  the  HFA  has  been  performed,  and 
that  no  existing  impediments  to  title 
concern,  or  exist  on.  the  property. 

§266.410    Mortgage  proviskMis. 

(a)  Form.  The  mortgage  and  note  must 
be  executed  on  a  form  approved  by  the 
HFA  for  use  in  the  jiuisdiction  in  which 
the  property  is  located. 

(b)  Mortgagor.  TTie  mortgage  must  be 
executed  by  a  mortgagor  determined 
eligible  by  the  HFA. 

(c)  First  lien.  The  mortgage  must  be  a 
single  first  lien  on  property  that  has  first 
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priority  for  payment  and  that  conforms 
with  property  standards  prescribed  by 
theHFA. 

(d)  Single  asset  mortgagor.  The 
mortgage  must  require  that  the 
mortgagor  is  a  single  asset  mortgagor. 

(e)  Amortization.  The  mortgage  must 
provide  for  complete  amortization  (i.e., 
regularly  amortizing)  over  the  term  of 
the  mortgage. 

(f)  Use  restrictions.  The  mortgage 
must  contain  a  covenant  prohibiting  the 
use  of  the  property  for  any  purpose 
other  than  the  purpose  intended  on  the 
day  the  mortgage  was  executed.  The 
conversion  of  a  project  from  rental  to 
cooperative  is  not  a  "change  in  use"  as 
that  term  is  employed  in  the  mortgage 
since  the  property  will  continue  to  have 
a  residential  use  both  before  and  after 
conversion. 

(g)  Hazard  insurance.  The  mortgage 
must  contain  a  covenant,  acceptable  to 
the  HFA,  that  binds  the  mortgagor  to 
keep  the  property  insured  by  one  or 
more  standard  policies  for  fire  and  other 
hazards  stipulated  by  the  HFA.  A 
standard  mortgagee  clause  making  loss 
payable  to  the  HFA  must  be  included  in 
the  mortgage.  The  HFA  is  responsible 
for  assuring  that  insurance  is 
maintained  in  force  and  in  the  amount 
required  by  this  paragraph  and  the 
mortgage.  The  HFA  must  ensure  that  the 
insurance  coverage  is  in  an  amount  that 
will  comply  with  the  coinsurance  clause 
applicable  to  the  location  and  character 
of  the  property,  but  not  less  than  80 
percent  of  the  actual  cash  value  of  the 
insurable  improvements  and  equipment. 
If  the  mortgagor  does  not  obtain  the 
required  insurance,  the  HFA  must  do  so 
and  assess  the  mortgagor  for  such  costs. 
These  insurance  requirements  apply  as 
long  as  the  HFA  retains  an  interest  in 
the  project  and  final  claim  settlement 
has  not  been  completed  or  the  contract 
of  insurance  has  not  been  othenvise 
terminated. 

(h)  Modification  of  terms.  The 
mortgage  must  contain  a  covenant 
requiring  that,  in  the  event  that  the  HFA 
and  owner  agree  to  a  modification  of  the 
terms  of  the  mortgage  [e.g.,  to  reflect  a 
reduction  of  the  interest  rate  if 
reductions  are  realized  in  the 
underlying  bond  rates  for  the  project). 
Section  8  rents  would  be  reduced  in 
accordance  with  HUD  guidelines. 

(i)  Regulatory  Agreement.  The 
mortgage  must  contain  a  provision 
incorporating  the  Regulatory  Agreement 
by  reference. 

f  266.415    Mortgage  lien  and  ottwr 
obligations. 

(a)  Liens.  At  the  initial  and  final 
closing  of  the  loan,  the  mortgagor  and 
the  HFA  must  certify,  and  the  HFA  must 


determii  le,  that  the  property  covered  by 
the  morl  ;age  is  free  from  all  liens  other 
than  the  lien  of  the  insured  mortgage, 
except  t  lat  the  property  may  be  subject 
to  such  nferior  lien  or  liens  as  approved 
by  the  I-  "A  as  long  as  the  insured 
mortgag  ( has  first  priority  for  payment. 

(b)  Co  ttractual  obligations.  At  the 
final  clo  iing  of  the  loan,  the  mortgagor 
and  the  iFA  must  certify,  and  the  HFA 
must  de  ermine,  that  all  contractual 
obligatic  ns  in  connection  with  the 
mortgag !  transaction,  including  the 
purchasi  t  of  the  property  and  the 
improve  ments  to  the  property,  are  paid. 
An  exce  )tion  is  made  for  obligations 
that  are  ipproved  by  the  HFA  and 
determii  led  by  the  HFA  to  be  of  a  lesser 
priority  or  payment  than  the  obligation 
of  the  in  sured  mortgage. 

§  266.41 7   Authority  to  adjust  mortgage 
insurance  amount 

In  ord  jr  to  protect  the  mortgage 
insurant  e  funds,  the  Commissioner  has 
authorit '  in  his  or  her  sole  discretion, 
at  any  ti  ne  prior  to  and  including  final 
endorse!  nent,  to  adjust  the  amount  of 
the  morl  jage  insurance. 

§  266.420    Closing  and  endorsement  by  the 
Commis4  ioner. 

(a)  Cli  sing.  Before  disbursement  of 
loan  ad\  ances  in  periodic  advances 
cases,  ai  d  in  all  cases  after  completion 
of  const  uction,  repair  or  substantial 
rehabilil  ation,  the  HFA  must  hold  a 
closing  ind  submit  a  closing  docket 
with  rec  iiired  documentation  to  the 
Commi!  sioner  or  the  Commissioner's 
authori2  3d  Departmental  representative 
for  insui  ance  of  the  mortgage  by 
endorse!  nent  of  the  mortgage  note.  The 
note  mu  5t  provide  that  the  mortgage  is 
insured  ander  section  542(c)  of  the 
Housing  and  Community  Development 
Act  of  1  92  and  the  regulations  set  forth 
at  24  CF  I  part  266  in  effect  on  the  date 
of  endoi  lement.  The  note  must  also 
specify  ifcie  date  of  endorsement,  i.e..  the 
date  of  ^UD  endorsement  of  the  project 
mortgage,  and  the  risk  of  loss  assumed 
by  the  HFA  and  by  HUD. 

(b)  Ci  sing  docket  The  HFA's 
submiss  on  must  include  a  certification 
that  it  hi  IS  obtained  wrritten  HUD 
approva  of  compliance  with  the 
requirer  lents  referred  to  in  §  266.210, 
and  cert  fications  and  information  as 
follows: 

(1)  In^rmation  concerning  the 
mortgag^  amount  and  term,  location, 
number  end  type  of  units,  income  and 
expenstt,  rents,  projects  and  market 
occupaiicy  percentages,  value/ 
replacement  cost,  interest  rate,  and 
similar  i  tatistical  information  in 
accordai  ice  with  the  Commissioner's 
adminis  rative  procedures. 


(2)  Copies  of  the  amortization 
schedule.  Note  and  Risk-Sharing 
Agreement. 

(3)  Certification  that  the  loan  has  been 
processed,  prudently  underwritten 
(including  a  determination  that  a  market 
exists  for  the  project),  cost  certified  (if 
the  project  is  being  submitted  for  final 
endorsement)  and  closed  in  full 
compliance  with  the  HFA's  standards 
and  requirements  (or  where  the 
mortgage  is  insured  under  Level  n,  in 
full  compliance  with  the  underwriting 
standards  and  loan  terms  and 
conditions  as  approved  by  HUD). 

(4)  At  the  time  of  final  endorsement, 
a  certification  for  periodic  advances 
cases,  if  submitted  for  final 
endorsement,  that  advances  were  made 
proportionate  to  construction  progress. 

(5)  A  copy  of  the  HFA-approved  cost 
certification  if  the  project  is  submitted 
for  final  endorsement. 

(6)  A  certification  that  equal 
employment  requirements  are  followed. 

(7)  A  certification  that  the  HFA  has 
reviewed  and  approved  the  Affirmative 
Fair  Housing  Marketing  Plan  and  found 
it  acceptable. 

(8)  A  certification  that  a  dedicated 
account,  if  required,  has  been  increased 
in  accordance  with  §  266.110(b). 

(9)  Certifications  required  under 
§  266.415  concerning  liens  and 
contractual  obligations. 

(10)  Copies  ofthe  Hazard  Insurance 
Policy  with  a  clause  making  the  loss 
payable  to  the  HFA. 

(11)  For  projects  subject  to  Davis- 
Bacon  prevailing  requirements  under 
§  266.225,  the  certification  and 
information  concerning  payment  of 
prevailing  wage  rates  required  by 

§  266.225(d). 

(12)  Certified  copies  of  mortgage 
(deed  of  trust)  with  attached  regulatory 
agreement,  and  note  for  HUD  files. 

Subpart  F— Project  Management  and 
Servicing 

§266.500    General. 

The  HFA  will  have  full  responsibility 
for  the  administration  ofthe  provisions 
of  this  subpart  and  for  managing  and 
servicing  projects  insured  under  this 
part.  The  HFA  is  responsible  for 
monitoring  and  determining  the 
compliance  of  the  project  owner  in 
accordance  with  the  provisions  of  this 
subpart.  HUD  will  monitor  the 
performance  ofthe  HFA.  not  the  project 
ovirner,  to  determine  its  compliance  with 
the  provisions  covered  under  this 
subpart. 

§266.505    Regulatory  agreement 
requirements. 

(a)  General.  (1)  The  HFA  must  execute 
a  Regulatory  Agreement,  in  recordable 
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form,  between  the  mortgagor  and  the 
HFA  to  be  in  force  for  the  duration  of 
the  insured  mortgage  and  note  or  bond. 
The  Regulatory  Agreement  must  include 
a  description  ofthe  property.  The 
Regulatory  Agreement  must  be 
incorporated  by  reference  into  the 
mortgage  and  recorded  with  the 
mortgage. 

(2)  Tne  Regulate^  Agreement 
executed  between  the  HFA  and  the 
mortgagor  must  be  binding  upon  the 
mortgagor  and  any  of  its  successors  and 
assigns  and  upon  the  HFA  and  any  of 
its  successors  for  so  long  as  the 
mortgage  is  insured  Ity  HUD  or  HUD 
holds  an  HFA  debenture  issued  in 
connection  with  a  claim  arising  from  the 
insured  mortgage.  The  HFA  may  not 
assign  the  Regulatory  Agreement. 

(3)  The  HFA  will  enforce  the 
Regulatory  Agreement  and  take  actions 
against  any  mortgagors  who  violate  its 
provisions.  Such  actions  may  involve  a 
declaration  of  default  and  application  to 
any  court  for  specific  performance  ofthe 
agreement. 

(b)  Requirements.  The  Regulatory 
Agreement  must  require  the  mortgagor 
to  comply  with  the  provisions  of  this 
part  and  obligate  the  mortgagor,  among 
other  things,  to: 

(1)  Make  all  payments  due  under  the 
mortgage  and  note/bond. 

(2)  Where  necessary,  establish  a 
sinking  fund  for  future  capital  needs. 

(3)  Maintain  the  project  as  affordable 
housing,  as  defined  in  §  266.5. 

(4)  Continue  to  use  dwelling  units  for 
their  original  purposes. 

(5)  CoQiply  witn  such  other 
requirements  as  may  be  established  by 
the  HFA  and  set  forth  in  the  Regulatory 
Agreement. 

(6)  Maintain  the  project  in  good 
physical  condition. 

(7)  Maintain  complete  books  and 
records  established  solely  for  the  project 
and  provide  the  HFA  with  an  audited 
financial  statement  based  on  these 
books  and  records  and  performed  in 
accordance  with  standards  for  financial 
audits  ofthe  U.  S.  General  Accounting 
Office's  government  auditing  standards, 
issued  by  the  Comptroller  ofthe  United 
States. 

(8)  Comply  with  the  Affirmative  Fair 
Housing  Marketing  Plan  and  all  other 
fair  housing  and  equal  opportunity 
requirements. 

(9)  Operate  as  a  single  asset 
mortgagor. 

(10)  Make  books  and  records  available 
for  HUD  or  General  Accounting  Office 
(GAO)  review  with  appropriate 
notification. 

(11)  Permit  HUD  officials  or 
employees  to  inspect  the  project  upon 
request  by  the  Commissioner. 


(c)  Enforcement.  The  Regulatory 
Agreement  shall  be  enforced  by  the 
HFA. 

§266.510    HFA  responsibilities. 

(a)  Inspections.  The  HFA  must 
perform  annual  physical  inspections  of 
the  projects  and  provide  a  copy  of  the 
inspection  report  to  HUD.  If  a  project  is 
not  in  safe  and  sanitary  condition,  the 
HFA  must  provide  a  summary  to  HUD 
of  actions  required,  with  target  dates,  to 
correct  unresolved  findings. 

(b)  Annual  audits  of  projects.  The 
HFA  must  analyze  projects'  annual 
audits  and  provide  a  copy  to  HUD  along 
with  a  summary  of  unresolved  findings 
and  actions  planned,  with  target  dates, 
to  correct  unresolved  findings. 

(c)  HFA's  annual  financial  statement. 
The  HFA  must  provide  HUD  with  an 
annual  audited  financial  statement  in 
accordance  with  the  requirements  of  24 
CFR  part  44. 

§266.515    Record  retention. 

(a)  Loan  ori^nation  and  servicing. 
Records  pertaining  to  the  mortgage  loan 
origination  and  servicing  of  the  loan 
must  be  maintained  for  as  long  as  the 
insurance  remains  in  force. 

(b)  Defaults  and  claims.  Records 
pertaining  to  a  mortgage  default  and 
claim  must  be  retained  from  the  date  of 
default  through  final  settlement  ofthe 
claim  for  a  period  of  no  less  than  three 
years  after  final  settlement. 

§  266.520    Program  monitoring  and 
compliance. 

HUD  will  monitor  the  performance  of 
the  HFA  in  accordance  with  the 
provisions  covered  under  this  subpart.- 

Subpart  6— Contract  Rights  and 
Obligations 

Mortgage  Insurance  Premiums 

§  266.600    Mortgage  insurance  premium: 
Insurance  upon  completion. 

(a)  Initial  premium.  For  projects 
insured  upon  completion,  on  the  date  of 
the  final  closing,  the  HFA  shall  pay  to 
the  Commissioner  an  initial  premium 
equal  to  the  prescribed  percentage,  in 
the  sUding  scale  chart  that  is  shown  in 

§  266.604(b),  of  the  face  amount  of  the 
mortgage. 

(b)  Premium  payable  with  first 
payment  of  principal.  On  the  date  ofthe 
first  payment  of  principal  the  HFA  shall 
pay  a  second  premium  (calculated  on  a 
per  annum  basis)  equal  to  the  prescribed 
percentage  of  the  average  outstanding 
principal  obligation  of  the  mortgage 
from  the  final  closing  date  to  the  year 
following  the  date  ofthe  first  principal 
payment,  less  the  amount  paid  on  the 
date  of  the  final  closing. 


(c)  Subsequent  premiums.  Until  one 
of  the  conditions  is  met  under 
§  266.606(a),  the  HFA  on  each 
anniversary  ofthe  date  ofthe  first 
principal  payment  shall  pay  to  the 
Commissioner  an  annual  mortgage 
insurance  premium  equal  to  the 
prescribed  percentage  of  the  average 
outstanding  principal  obligation  of  the 
mortgage,  without  taking  into  account 
delinquent  payments,  or  partial  claim 
payment  under  §  266.630,  or 
prepayments,  for  the  year  following  the 
date  on  which  the  premium  becomes 
payable. 

§  266.602    Mortgage  insurance  premium: 
Insured  advances. 

(a)  Initial  premium.  For  projects 
involving  insured  advances,  on  the  date 
ofthe  initial  closing,  the  HFA  shall  pay 
to  the  Commissioner  an  initial  premium 
equal  to  the  prescribed  percentage,  in 
the  sliding  scale  chart  that  is  shown  in 

§  266.604(b).  of  the  face  amount  of  the 
mortgage. 

(b)  Interim  premium.  On  each 
anniversary  of  the  initial  closing,  the 
HFA  shall  pay  an  interim  mortgage 
insurance  premium  equal  to  the 
prescribed  percentage  of  the  face 
amount  ofthe  mortgage.  The  HFA  shall 
continue  to  pay  the  interim  mortgage 
insurance  premiums  until  the  date  of 
the  first  principal  payment. 

(c)  Premium  payable  with  first 
payment  of  principal.  On  the  date  ofthe 
first  principal  payment,  the  HFA  shall 
pay  a  mortgage  insurance  premium 
equal  to  the  prescribed  percentage  of  the 
average  outstanding  principal  obligation 
ofthe  mortgage  for  the  year  following 
the  date  ofthe  first  principal  payment. 
The  HFA  shall  adjust  this  payment  by 
deducting  an  amount  equal  to  the 
portion  ofthe  last  premium  paid  that  is 
attributable  to  the  months  after  the  date 
ofthe  first  payment  to  principal.  Any 
partial  month  is  to  be  counted  as  a 
whole  month.  The  HFA  shall  remit  the 
net  adjusted  mortgage  premium  to  the 
Commissioner  and  refund  the  amount  of 
the  adjustment  (overpayment)  to  the 
mortgagor. 

(d)  Subsequent  premiums.  Until  one 
ofthe  conditions  is  met  under 

§  266.606(a).  the  HFA  on  each 
anniversary  of  the  date  of  the  first 
principal  payment  shall  pay  to  the 
Commissioner  an  annual  mortgage 
insurance  premium  equal  to  the 
prescribed  percentage  of  the  average 
outstanding  principal  obligation  ofthe 
mortgage,  without  taking  into  account 
delinquent  payments,  prepayments,  or  a 
partial  claim  payment  under  §  266.630. 
for  the  year  following  the  date  on  which 
the  premium  becomes  payable. 
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§2IM04   Moftgige  ineufance  pramium: 
OUmt  ivQuifMiwnti. 

(a)  Premium  calculations  on  or  after 
first  principal  payment.  The  premiums 
payable  to  the  Commissioner  on  and 
after  the  first  principal  payment  shall  be 
calculated  in  accordance  with  the 
amortization  schedule  prepared  by  the 
HFA  for  final  closing  and  Uie  prescribed 
percentage  as  set  forth  in  the  sliding 
scale  chart  in  paragraph  (b)  of  this 
section  without  taking  into  account 
delinquent  payments  or  prepayments. 

(b)  Prescribed  percentages.  The 
following  sliding  scale  chart  provides 
the  prescribed  percentage,  based  upon 
the  respective  share  of  risk,  that  is  to  be 
used  in  calculating  mortgage  insurance 
premiums  under  this  section: 


Peioeniage  ahara  of  risk 

Prescribed 
percentage  for 

calculatirig 

HUO 

HFA 

HFA's  annual 
MtP 

90 

10 

.45 

75 

25 

375 

50 

SO 

25 

40 

60 

2 

30 

70 

.15 

20 

80 

.1 

10 

90 

.05 

(c)  Closing  information.  The  HFA 
shall  provide  final  closing  information 
to  the  Commissioner  within  15  days  of 
the  final  closing  in  a  format  prescribed 
by  the  Commissioner.  In  addition,  the 
HFA  shall  submit  a  copy  of  the 
amortization  schedule.  This 
amortization  shall  be  used  to  compute 
and  collect  all  future  mortgage 
insurance  premiums  subject  to 

§  266.600(c)  or  §  266.602(d).  If  the 
mortgage  is  modified,  the  HFA  shall 
submit  to  the  Commissioner  a  copy  of 
the  revised  amortization  schedule, 
which  shall  be  used  to  compute  and 
collect  all  future  mortgage  insurance 
premiums  subject  to  §  266.600(c)  or 
§  266.602(d). 

(d)  Due  date  for  premium  payments. 
Mortgage  insurance  premiums  are  due 
on  the  first  day  of  the  month  of  the 
anniversary  of  the  first  payment  to 
principal  Any  premium  received  by  the 
Commissioner  more  than  15  days  after 
the  due  date  shall  be  assessed  a  late 
charge  of  4  percent  of  the  amount  of  the 
premium  payment  due.  Mortgage 
insurance  premiums  that  are  paid  to  the 
Commissioner  more  than  30  days  after 
the  due  date  shall  begin  to  accrue 
interest  at  the  rate  prescribed  by  the 
Treasury  Fiscal  Requirements  Manual. 

{2BC4M   MotlQeQe  itiMtrance  prefniiHiK 
OurMkNi  and  nwihod  of  paydiQ. 

(a)  Duration  of  payments.  Mortgage 
insurance  premium  payments  must 


continue  annually  until  one  of  the 
followin  { occurs: 

(1)  Th )  mortgage  is  paid  in  full; 

(2)  A  |eed  to  the  HFA  is  filed  for 
record; 

(3)  Ad  application  for  initial  claim 
payment  is  received  by  the 
Commissioner;  or 

(4)  The  Contract  of  Insurance  is 
otherwiie  terminated. 

(b)  Mithod  of  payment.  The  HFA 
shall  pair  any  mortgage  insurance 
premium  required  by  this  part  in  cash. 

S  266.6o4    Mortgage  insurance  premium: 
Pro  rata  ^urMl. 

If  the  Contract  of  Insurance  is 
terminated  by  payment  in  full  or  is 
terminated  by  the  HFA  on  a  form 
prescribed  by  the  Commissioner,  after 
the  data  of  the  first  payment  to 
principal,  the  Commissioner  shall 
refund  any  mortgage  insurance 
premiuip  for  the  period  after  the 
effectivf  date  of  the  termination  of 
insurai^».  The  refund  shall  be  mailed  to 
the  HF/  for  credit  to  the  mortgagor's 
account  In  computing  the  pro  rata 
portion  of  the  annual  mortgage 
insurance  premium,  the  date  of 
termination  of  insurance  shall  be  the 
last  day  of  the  month  in  which  the 
mortga{  » is  prepaid  or  the 
Commi  sioner  receives  a  notification  of 
termina  ion,  whichever  is  later.  No 
refund  i  hall  be  made  if  the  insurance 
was  ten  [linated  because  of  the 
submisi  ion  of  an  application  for  initial 
claim  p  lyment  or  if  the  termination 
occurs  lefore  the  date  of  the  first 
paymer  t  to  principal. 

Insurai  ce  Endorsement 

§  266.61  I    Insurance  endorsement 

(a)  In  tial  endorsement.  The 
Commi  sioner  shall  indicate  his  or  her 
insuran  :e  of  the  mortgage  by  endorsing 
the  ori(  nal  credit  instrument 

(b)  FAjq/  endorsement.  When  all 
advances  of  mortgage  proceeds  have 
been  made  and  all  other  applicable 
terms  and  conditions  have  been 
compliad  with  to  the  satisfaction  of  the 
Commissioner,  the  Commissioner  shall 
indicate  on  the  original  credjt 
instrument  the  total  of  all  advances  that 
have  boBn  approved  for  insurance  and 
again  eadorse  such  instnmient. 

(c)  EJkct  of  endorsement.  From  the 
date  of  initial  endorsement,  the 
Commissioner  and  the  HFA  shall  be 
bound  t>y  the  provisions  of  this  subpart 
to  the  same  extent  as  if  they  had 
execut<  d  a  contract  including  the 
provisi  tfis  of  this  subpart  and  the 
applia  ih)  .sec;tions  of  the  Act. 


Assignments 

§266.616   Transfer  of  partial  interest  under 
participation  agreement 

The  HFA  may  not  assign  the 
mortgage.  However,  a  partial  interest  in 
an  insured  mortgage  or  pool  of  insuied 
mortgages  may  be  transferred  under  a 
participation  agreement  or  arrangement 
(such  as  a  declaration  of  trust  or  the 
issuance  of  pass-through  certificates), 
without  obtaining  the  approval  of  the 
Commissioner,  if  the  following 
conditions  are  met: 

(a)  Legal  title  to  the  insured  mortgage 
or  mortgages  shall  be  held  by  the  HFA: 
and 

(b)  The  participation  agreement, 
declaration  of  trust  or  other  instrument 
under  which  the  partial  interest  is 
transferred  shall  provide  that: 

(1)  The  HFA  shall  remain  mortgagee 
of  record  under  the  contract  of  mortgage 
insurance: 

(2)  The  Commissioner  shall  have  no 
obligation  to  recognize  or  deal  with 
anyone  other  than  the  HFA  with  respect 
to  the  rights,  benefits,  and  obligations  of 
the  mortgagee  under  the  contract  of 
insurance:  and 

(3)  The  mortgagor  shall  have  no 
obligation  to  recognize  or  do  business 
with  any  one  other  than  the  HFA  or,  if 
applicable,  its  servicing  agent  with 
respect  to  rights,  benefits,  and 
obligations  of  the  mortgagor  or  the 
mortgagee  under  the  mortgage. 

Termination 

§266.620   Termination  of  Contract  of 
Insurance. 

The  Contract  of  Insurance  shall 
terminate  if  any  of  the  following  occurs: 

(a)  The  mortgage  is  paid  in  full; 

(b)  The  HFA  acquires  the  mortgaged 
property  and  notifies  the  Commissioner 
that  it  will  not  file  an  insurance  claim: 

(c)  A  party  other  than  HFA  acquires 
the  property  at  a  foreclosure  sale; 

(d)  The  HFA  notifies  the 
Commissioner  of  Termination  of 
Insurance  (voluntary  termination): 

(e)  The  HFA  or  its  successors  commit 
fraud  or  make  a  material 
misrepresentation  to  the  Commissioner 
with  respect  to  information  culminating 
in  the  Contract  of  Insurance  on  the 
mortgage  or  while  the  Contract  of 
Insurance  is  in  existence: 

(0  The  receipt  by  the  Commissioner  of 
an  Application  for  Final  Claims 
Settlement; 

(g)  If  the  HFA  acquires  the  mortgaged 
property  and  Calls  to  make  an  initial 
claim. 


§266.622   NoOcoandi 
bv  tiM  CommlaakMiar. 

The  Commissioner  shall  notify  the 
HFA  that  the  Contract  of  Infturan'^  has 
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been  terminated  and  shall  establish  the 
effective  date  of  termination.  The 
termination  shall  be  the  last  day  of  the 
month  in  which  one  of  the  events    - 
specified  in  §  266.620  occurs. 

Qaim  Procedures 

§  266.626    Notice  of  default  and  niing  an 
iitsurance  claim. 

(a)  Definition  of  default.  (1)  A 
monetary  default  exists  when  the 
mortgagor  fails  to  make  any  payment 
due  under  the  mortgage. 

(2)  A  covenant  default  exists  when  the 
mortgagor  fails  to  perform  any  other 
covenant  under  the  provision  of  the 
mortgage  or  the  regulatory  agreement, 
which  is  incorporated  by  reference  in 
the  mortgage.  An  HFA  becomes  eligible 
for  insurance  benefits  on  the  basis  of  a 
covenant  default  only  after  the  HFA  has 
accelerated  the  debt  and  the  owner  has 
failed  to  pay  the  full  amount  due,  thus 
converting  a  covenant  default  into  a 
monetary  default. 

(b)  Date  of  default.  For  purposes  of 
this  subpart,  the  date  of  default  is: 

(1)  The  date  of  the  first  uncorrected 
failure  to  perform  a  mortgage  covenant 
or  obfigation;  or 

(2)  The  date  of  the  first  failure  to  make 
a  monthly  payment  that  is  not  covered 
by  subsequent  payments,  when  such 
subsequent  payments  are  appUed  to  the 
overdue  monthly  payments  in  the  order 
in  which  they  were  due. 

(c)  Notice  of  default.  If  a  default  (as 
defined  in  paragraph  (a)  of  this  section) 
continues  for  a  period  of  30  days,  the 
HFA  must  notify  the  Commissioner 
within  10  days  thereafter,  unless  the 
default  is  cured  within  the  30-day 
period.  Unless  waived  by  the 
Commissioner,  the  HFA  must  submit 
this  notice  monthly,  on  a  form 
prescribed  by  the  Commissioner,  until 
the  default  has  been  cured  or  the  HFA 
has  filed  an  application  for  an  initial 
claim  payment.  In  cases  of  mortgage 
acceleration,  the  mortgagee  must  first 
give  notice  of  the  default. 

(d)  Timing  of  claim  filing.  Unless  a 
written  extension  is  granted  by  HUD, 
the  HFA  must  file  an  application  for 
initial  claim  payment  (or,  if  appropriate, 
for  partial  claim  payment)  within  75 
days  from  the  date  of  default  and  may 
do  so  as  early  as  the  first  day  of  the 
month  following  the  month  for  which  a 
payment  was  missed.  Upon  request  of 
the  HFA,  HUD  may  extend,  up  to  180 
days  fix)m  the  date  of  default,  the 
deadline  for  filing  a  claim.  In  those 
cases  where  the  HFA  certifies  that  the 
project  ov>mer  is  in  the  process  of 
transacting  a  bond  refunder,  refinancing 
the  mortgage,  or  changing  the 
ownership  for  the  purpose  of  ciu-ing  the 


default  and  bringing  the  mortgage 
current,  HUD  may  extend  the  deadline 
for  filing  a  claim  beyond  180  days,  not 
to  exceed  360  days  from  the  date  of 
default. 

§  266.628    Initial  claim  payments. 

(a)  Determination  of  initial  claim 
amount.  (1)  The  initial  claim  amount  is 
based  on  the  unpaid  principal  bdlance 
of  the  mortgage  note  as  of  the  date  of 
default,  plus  interest  at  the  mortgage 
note  rate  from  date  of  default  to  date  of 
initial  claim  payment.  The  mortgage 
note  interest  component  of  the  initial 
claim  amount  is  subject  to  curtailment 
as  provided  in  paragraph  (b)  of  this 
section. 

(2)  HUD  shall  make  an  initial  claim 
payment  to  the  HFA  that  is  equal  to  the 
initial  claim  amount,  less  any 
delinquent  mortgage  insurance 
premiums,  late  charges  and  interest, 
assessed  under  §  266.604(d). 

(3)  The  HFA  must  use  the  proceeds  of 
the  initial  claim  payment  to  retire  any 
bonds  or  any  other  financing 
mechanisms  securing  the  mortgage 
within  30  days  of  the  initial  claim 
payment.  Any  excess  funds  resulting 
fi^m  such  retirement  or  repayment  shall 
be  returned  to  HUD  within  30  days  of 
the  retirement. 

(b)  Curtailment  of  interest  for  late 
filings.  In  determining  the  mortgage  note 
interest  component  of  the  initial  claim 
amount,  if  the  HFA  fails  to  meet  any  of 
the  requirements  of  this  section  within 
the  specified  time  (including  any 
granted  extension  of  time).  HUD  shall 
curtail  the  accrual  of  mortgage  note 
interest  by  the  niunber  of  days  by  which 
the  required  action  was  late. 

(c)  Method  of  payment.  HUD  shall  pay 
the  claim  in  cash. 

§  266.630    Partial  payment  of  claims. 

(a)  General.  When  the  Commissioner 
receives  a  claim  for  a  partial  payment 
under  §  266.626(d),  the  Commissioner 
may  make  a  partial  payment  of  claim  in 
accordance  with  the  requirements  of 
this  section.  If  the  HFA  has  not 
previously  received  a  partial  claim  • 
payment,  the  HFA  may  file  a  claim  for 
a  partial  claim  payment  under 

§  266.630.  Otherwise,  the  HFA  must  file 
for  an  initial  claim  payment  under 
§266.628. 

(b)  HFA  submission.  In  addition  to 
any  other  requirements  set  forth  in 
administration  instructions,  the  HFA 
must  provide  the  following  information 
with  its  applicatioh  for  a  partial  claim 
payment: 

(1)  The  amount  by  which  the  HFA 
will  reduce  the  principal  on  the  insured 
mortgage  and  the  amount  of  delinquent 
interest  on  the  insured  mortgage  that  the 


HFA  will  defer  based  on  the  anticipated 
closing  date;  and 

(2)  A  certification  that: 

(i)  The  amount  of  the  principal 
reduction  of  the  insured  first  mortgage 
does  not  exceed  50  percent  of  the 
unpaid  principal  balance: 

(ii)  The  relief  resulting  from  the 
partial  claim  payment  when  considered 
with  other  resources  available  to  the 
project  are  sufficient  to  restore  the 
financial  viability  of  the  project; 

(iii)  The  project  is  or  can  (at 
reasonable  cost)  be  made  structurally 
sound; 

(iv)  The  management  of  the  project  is 
satisfactory; 

(v)  The  default  under  the  insured 
mortgage  was  beyond  the  control  of  the 
mortgagor. 

(c)  Claim  processing. — (1)  Acceptable 
application.  If  the  HFA's  application  is 
acceptable,  the  Commissioner  shall 
notify  the  HFA  to  process  the  partial 
payment,  which  will  include  the 
modification  of  the  existing  mortgage 
and  the  execution  by  the  mortgagor  of 

a  second  mortgage  payable  to  the  HFA. 
When  the  second  mortgage  is  closed,  the 
HFA  shall  notify  the  Commissioner,  in 
a  form  and  manner  prescribed  in 
administrative  instructions.  Upon 
receipt  of  notice  from  the  HFA,  the 
Commissioner  shall  make  the  partial 
claim  payment. 

(2)  Unacceptable  application.  If  the 
-application  is  unacceptable,  the 
Commissioner  shall  either  advise  the 
HFA  of  the  information  needed  to  make 
the  application  acceptable  or  return  the 
application  for  further  action.  The  HFA 
is  granted  an  extension  of  30  days  from 
the  date  of  any  notification  for  forther 
action. 

(d)  Requirements — (1)  One  partial 
claim  payment.  Only  one  partial  claim 
payment  may  be  made  under  a  contrac:* 
of  insurance. 

(2)  Partial  claim  payment  amount. 
The  amount  of  the  partial  claim 
payment  is  equal  to  the  amount  of  relief 
provided  by  the  HFA  in  the  form  of  a 
reduction  in  principal  and  a  reduction 
of  delinquent  interest  due  on  the 
insured  mortgage  times  the  lesser  of 
HUD's  percentage  of  the  risk  of  loss  or  ' 
50  percent. 

(3)  HFA  second  mortgage.  Repayment 
of  the  relief  provided  by  the  HFA  must 
be  secured  by  a  second  mortgage  to  the 
HFA.  This  second  mortgage  may 
provide  for  postponed  amortization  and 
may  not  be  assigned  by  the  HFA.  This 
second  mortgage  is  not  insured  under 
this  part  and  may  not  he  insured  under 
any  other  HUD-related  insurance 
program. 

(4)  Partial  claim  repayment  by  Hr.i. 
The  HFA  must  remit  to  HUD  a 
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percentage  of  all  amounts  collected  on 
the  HFA's  second  mortgage  within  IS 
days  of  receipt  by  the  HFA.  The 
applicable  percentage  is  equal  to  the 
percentage  used  in  paragraph  (d)(2)  of 
this  section  to  determine  the  partial 
claim  payment  amount.  Payments  made 
after  the  15th  day  must  include  a  3 
percent  late  chai^  plus  accrued  interest 
at  the  debenture  rate. 

(5)  Certified  statements  of  amounts 
collected.  As  long  as  the  sec:ond 
mortgage  remains  of  record,  the  HFA 
must  submit  to  the  Commissioner  an 
annual  certified  statement  of  the 
amounts  collected  by  the  HFA.  The 
HFA  must  submit  a  final  certified 
statement  within  30  days  after  the 
second  mortgage  is  paid  in  full, 
foreclosed,  or  otherwise  terminated. 

f  266.632   wnthdrawalofctaiin. 

In  case  of  a  default  and  subsequent 
filing  of  claim,  the  HFA  shall  determine 
the  form  of  workout  or  modification  and 
will  inform  HUD  of  the  type  of  mortgage 
relief  determined  to  be  appropriate.  If 
the  default  is  cured  after  the  claim  is 
made  but  before  the  initial  claim 
payment  is  paid  by  HUD.  the  HFA  may. 
in  writing,  withdraw  the  claim,  and 
insurance  will  continue  as  if  the  default 
had  not  occurred. 

$266,634    Reinstatement  of  the  contract  of 
insurmce. 

(a)  Conditions  for  reinstatement.  After 
the  initial  claim  payment.  HUD  may 
reinstate  tfie  contract  of  insurance  on 
the  following  conditions: 

(1)  The  HFA  has  not  acquired  the 
project: 

(2)  The  mortgagor  has  cured  the 
defoult:  and 

(3)  The  HFA  requests  that  HUD 
reinstate  the  contract  of  insurance. 

(b)  fMification  of  reinstatement.  If 
reinstatement  is  acceptable  to  HUD. 
HUD  shall  notify  the  HFA  of  the  date 
the  contract  of  insurance  will  be 

-xeinstatod  and  shall  advise  the  HFA  of 
the  payment  needed  to  reinstate  the 
contract  of  insurance. 

(c)  Payment.  Within  30  days  of  the 
date  of  the  notice  under  paragraph  (b)  of 
this  stiction,  the  HFA  shall  pay  HUD  an  . 
amount  equal  to  the  initial  claim 
amount,  as  determined  under 

§  266.626(a)(1).  plus  an  amount  equal  to 
the  accrued  and  uApaid  interest  on  the 
f  IFA  Debenture  through  the 
reinstatement  date,  plus  an  amount 
equal  to  the  mortgage  insurance 
premium  for  the  period  from  the  date  of 
reinstatement  of  the  contract  of 
insurance  to  the  next  anniversary  date 
for  payment  of  the  mortgage  insurance 
premium. 

(d)  Cancellation  ofdehenture.  Upon 
receipt  from  the  HFA  of  the  amount 


specified  ill 
section.  H|JD 
debenture 

(e)  Continuation 
insurance 
contract  o 
ifthedefailt 


§266.636 
projects. 

The  HFA 
that  is  insi  red 
same  ownf  r 
has  paid  a 

§266.638 
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paragraph  (c)  of  this 

shall  return  the  HFA 
or  cancellation. 

of  contract  of 
Upon  reinstatement,  the 
insurance  shall  continue  as 
had  not  occurred. 


nsuring  new  loans  for  defaulted 


may  not  make  another  loan 

under  this  part  to  the 
in  the  same  project  if  HUD 
claim  under  this  part. 


ssuance  of  HFA  Debenture. 

(a)  Cone  ition  to  initial  claim  payment. 
The  HFA  i  lust  issue  an  instrument  in 
the  form  o  a  debenture  to  HUD  within 
30  days  of  receiving  the  initial  claim 
payment. '  "he  HFA  Debenture  shall 
meet  the  f(  Uowing  requirements  and 
shall  be  in  a  form  that  has  been 
approved  by  HUD  as  part  of  the 
application  approval  proce.ss. 

fb)  Temi  of  HFA  Debenture.  The  HFA 
Debenture'shall  be  dated  the  same  date 
that  the  initial  claim  payment  is  issued. 
The  HFA  Debenture  shall  have  a  term  of 
five  years  in  order  to  aHbrd  the 
mortgagorjample  time  to  cure  the 
default  or  the  HFA  time  to  foreclose 
and/or  resell  the  project.  HUD  may 
provide  a  written  extension  of  the  five 
year  term  if  the  HFA  certifies  and 
provides  (^umentation  that  the  project 
ovi-ner  hast  filed  bankruptcy  and  the 
HFA  is  taking  action  to  have  the  project 
discharge4  from  the  bankruptcy.  The 
HFA  Debenture  shall,  during  this 
extended  ^riod,  continue  to  bear 
interest  as  described  below  at  HUD's 
published  (debenture  rate  at  the  earlier 
of  initial  endorsement  or  final 
endorsement.  Interest  shall  be  due  and 
payable  ailnually  on  the  anniversary 
date  of  tha  initial  claim  payment. 
Interest  is  due  on  the  full  face  amount 
of  the  HFV .  Debenture  through  the  term 
of  the  HF>  L  Debenture  or  through  the 
date  an  application  for  final  claim 
payment  i  t  received  by  the 
Commissi  mer. 

(c)  HFA  Debenture  amount.  (1)  The 
HFA  Debt  nture  shall  be  for  the  full 
initial  cla  m  amount  as  determined 
under  §  2(  6.628(a)(1)  (minus  any  excess 
funds  reti  med  to  HUD  under 

t»  266.628  i)(3)). 

(2)  The  uU  amount  of  the  HFA 
Debenture  shall  be  payable  to  HUD 
upon  mati  irity,  unless  the  HFA 
Debenture  is  canceled  because  of: 

(i)  A  rei  istalement  of  the  contract  of 
insurance  under  §  266.634;  or 

(ii)  Fina   claim  settlement  under 
S  266.654. 

(d)  HF/  Debenture  intemst  rate.  The 
HFA  Deh«  iiture  shall  bear  interest  at 
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HUD's  published  debenture  rate  at  the 
earlier  of  initial  endorsement  or  final 
endorsement.  Interest  shall  be  due  and 
payable  annually  on  the  anniversary 
date  of  the  initial  claim  payment  and  on 
the  date  of  redemption  when  redeemed 
or  canceled  before  an  anniversary  date. 
Interest  shall  be  computed  on  the  full 
face  amount  of  the  HFA  Debenture 
through  the  term  of  the  HFA  Debenture. 

(e)  Form  of  HFA  Debenture.  The  HFA 
Debenture  should  follow  the  standard 
form  of  a  State/Municipal  Debenture 
issued  under  the  Uniform  Commercial 
Code,  where  applicable,  and  .shall  be 
supported  by  the  full  faith  and  credit  of 
the  HFA.  For  HFAs  that  operate  as 
departments  or  divisions  of  States  or 
units  of  local  government  and  where 
such  HFAs  cannot  pledge  the  full  faith 
and  credit  of  the  HFA.  such  HFAs  may 
collateralize  their  obligation  through  a 
letter  of  credit,  reinsurance,  or  other 
forms  of  credit  acceptable  to  the 
Commissioner. 

(0  Debenture  registration.  Unless 
otherwise  required  by  law,  including 
State  or  local  laws,  or  other  governing 
bodies,  HUD  will  not  require  the  HFA 
Debenture  to  be  "Registered"  (with  the 
Securities  and  Exchange  Commission) 
as  it  is  a  direct,  or  private,  placement, 
and  not  a  public  offering,  that  is 
supported  by  the  full  faith  and  credit  of 
the  HFA. 

§  266.640    Foreclosure  and  acquisition. 

The  HFA  is  not  required  to  foreclose 
the  insured  mortgage.  It  may  accept  a 
deed-in-Iieu  of  foreclosure. 

§266.642    Appraisals. 

Where  actions  taken  or  caust^d  to  be 
taken  by  the  HFA  have  the  effect  of  the 
recovery  of  less  than  the  face  amount  of 
the  HFA  Debenture  held  by  HITD.  an 
appraisal  should  be  made  to  determine 
the  value  of  the  project.  The  appraisal 
should  assume  a  willing  buyer  and  a 
willing  seller.  The  appraisal  must  be 
done  within  the  45-day  period 
immediately  preceding  the  date  when 
the  HFA  files  an  application  for  final 
claim  settlement.  If  at  the  time  of  final 
claim  settlement  the  HFA  has  not  sold 
the  project,  an  appraisal  should  be  made 
to  determine  the  value  of  the  project  at 
its  highest  and  best  use. 

§266.644   Application  for  finai  Claim 
settlemenL 

The  HFA  shall  file  an  application  for 
final  settlement  in  accordance  with  the 
Commissioner's  administrative 
procedures  not  later  than  .10  days  after 
any  uf  the  following: 

(a)  Sale  of  the  property  after 
foreclosure  or  after  acquisition  by  deed* 
in-lieu  of  foreclosure;  or 
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(b)  Expiration  of  the  term  of  the  HFA 
debenture. 

§  266.646    Determining  the  amount  of  loss. 

The  amount  of  the  total  loss  to  be 
shared  by  HUD  and  the  HFA  is  equal  to: 

(a)  The  amount  of  the  initial  claim 
payment; 

(b)  Plus  all  items  set  forth  in 
S  266.648;  and 

(c)  Less  all  items  .set  forth  in  ' 
S  266.650. 

§266.648    Items  included  in  total  loss. 

In  computing  the  total  loss,  the 
following  items  are  added  to  the  amount 
described  in  §  266.646(a): 

(a)  1  he  amounfOf  all  payments  that 
the  HFA  made  from  its  own  funds  and 
not  from  project  income  for: 

(1)  Taxes,  special  assessments,  and 
water  bills  that  are  liens  before  the 
Mortgage;  and 

(2)  Fire  and  hazard  insurance  on  the 
property. 

(b)  A  reasonable  amount  of 
acquisition  costs  actually  paid  by  the 
HFA.  These  costs  may  not  include  loss 
or  damagp  re.sulting  from  the  invalidity 
or  unenforceability  of  the  Mortgage  lien 
or  the  unmarketabiiity  of  the 
Mortgagor's  title. 

(c)  Reasonable  payments  that  the  HFA 
made  from  its  own  ftinds  and  not  from 
project  income  for: 

(1)  Preservation,  operation  and 
mnintenance  of  the  property: 

(2)  Repairs  necessary  to  meet  the 
requirements  of  local  iav.'s; 

(3)  Expenses  in  connection  with  the 
sale  of  property;  and 

(4)  Bankruptcy  expenses  approved  by 
<      the  Office  of  General  Coun.sel. 

(d)  The  amount  of  HFA  Dubenture 
interest  paid  by  the  HFA  to  HWX 

§  266.650    items  deducted  from  total  loss. 

In  computing  insurance  benefits,  the 
following  items  are  deducted  from  the 
amounts  described  in  §  266.646(a)  and 
(b): 

(a)  All  amounts  received  by  the  HFA 
on  account  of  the  mortgage  after  the  date 
of  default; 

"  (b)  All  cash,  and/or  funds  related  to 
the  mortgaged  property,  including 
deposits  and  escrows  made  for  the 
account  of  the  mortgagor  that  the  HFA 
holds  (or  to  which  it  is  entitled); 

(c)  The  amount  of  any  undrawn 
balanc-e  under  a  letter  of  credit  that  the 
HFA  accepted  in  lieu  of  a  cash  <ieposit 
for  an  escrow  agreement; 


(d)  Any  net  income  from  the 
mortgaged  property/project  that  the 
HFA  received  after  the  date  of  default. 

(e)  The  proceeds  fixim  the  sale  of  the 
project  or  the  appraised  value  of  the 
project  as  provided  in  §  266.642  as 
follows: 

(1)  If  the  HFA  disposes  of  the  project 
through  a  negotiated  sale,  the  amount 
deducted  shall  be  the  higher  of  the  sales 
price  or  the  appraised  value. 

(2)  If  the  HFA  disposes  of  the  project 
through  a  competitive  bid  procedure 
approved  by  the  Commissioner,  the 
amount  deducted  shall  be  the  sales 
price,  even  if  it  is  lower  than  the 
appraised  value. 

(3)  If  the  HFA  has  not  di.sposed  of  the 
project  within  5  years  from  tlie  date  of 
issuance  of  the  HFA  Debentures  (unless 
an  extension  has  been  granted  pursuant 
to  §  266.638),  the  amount  deducted  shall 
be  the  appraised  value. 

(f)  Any  and  all  claims  that  the  HFA 
has  acquired  in  connection  with  the 
acquisition  and  sale  of  the  property. 
Claims  include  but  are  not  limited  to 
returned  premiums  from  canceled 
insurance  policies,  interest  on 
investments  of  reserve  for  replacement 
funds,  tax  refunds,  refunds  of  deposits 
left  with  utility  companies,  and 
amounts  received  as  proceeds  of  a 
receivership. 

(g)  The  amount  of  daily  HFA 
Debenture  interest  accrued  but  not  paid 
from  the  anniversar>'  date  of  the  last 
HFA  Debenture  interest  payment  to  the 
dale  an  application  for  final  claim 
payment  is  received  by  the 
Commissioner. 

§  266.652    Determining  stiare  of  loss. 

The  total  loss  computed  in  §  266.646 
shall  be  shared  by  HUD  and  the  HFA  in 
.'M;cordance  with  their  respective 
percentage  of  risk  as  specified  in  the 
note  and  the  addendum  to  the  Risk- 
Sharing  Agreement  between  HUD  and 
the  HFA. 

§  266.654    Final  claim  settlement  and  HFA 
Det)enture  redemption. 

(a)  Final  claim  paxTnent.  If  the  initial 
claim  amount,  as  determined  under 

§  266.628(a)(1).  is  less  than  HUDs  share 
of  the  loss,  HUT)  shall  make  a  final 
claim  payment  to  the  HFA  that  is  equal 
to  the  difference  between  HUD's  share 
of  the  loss  and  the  initial  claim  amount 
and  shall  return  the  HFA  Debenture  to 
the  HFA  for  cancellation. 

(b)  HFA  reimbursement  payment.  If 
the  initial  claim  amount,  .is  determined 


under  §  266.628(a)(1),  is  more  than 
HUT)'s  share  of  the  loss,  the  HFA  shall, 
within  30  days  of  notification  by  HUD 
of  the  amount  due.  remit  to  HUD  an 
amount  that  is  equal  to  the  difference 
between  the  initial  claim  amount  and 
HyD's  share  of  the  loss.  The  funds  must 
be  remitted  in  a  manner  prescribed  in 
the  Commissioner's  administrative 
procedures.  The  HFA  Debenture  will  be 
considered  redeemed  upon  receipt  of 
the  cash  payment.  A  5  percent  penalty 
will  be  charged  and  interest  at  the 
debenture  rate  will  begin  to  accrue  if  the 
cash  payment  is  not  received  within  the 
praitcribed  period.  If  an  HFA  is  in 
default  under  an  existing  debenture  and 
files  a  claim  on  another  project  under 
this  part,  HUD  will  charge  the  HFA's 
Dedicated  Account  for  the  amount  owed 
the  Department.  In  cases  of  top-tier  or 
A-rated  HFA's  which  are  not  required  to 
maintain  a  Dedicated  Account,  HUD 
will  inform  the  rating  agencies  of  the 
HFA's  failure  to  pay  on  their  debt 
obligation  and  of  its  violation  of  the 
Risk-Sharing  Agreement. 

(c)  Losses.  Losses  sustained  as  a 
consequence  of  the  (sole)  negligence  oi 
an  HFA  [e.g..  failure  to  acquire  adequate 
hazard  insurance  where  such  insurance 
is  available)  shall  be  the  sole  obligation 
of  the  HFA,  notwithstandinglhe  risk 
apportionment  olherwi.se  agreed  to  bv 
HUD  and  the  HFA. 

(d)  Supplemental  claim.  Any 
supplemental  claim  must  be  filed 
within  one  year  from  date  of  finrsl  t.laim 
settlement. 

§  266.656    Recovery  of  costs  after  final 
claim  settlement 

If,  after  final  claim  stttlemenl.  the 
HFA  recovers  additional  sums  as  the 
result  of  the  sale  of  the  project  cr 
otherwi.se,  the  total  amount  of  such 
recover\-  shall  be  shared  by  HUD  and 
the  HFA  in  accordance  with  the 
prescribed  percentage  of  shared  risk. 

§  256.658    Program  monitoring  and 
compliance. 

HUD  will  monitor  the  performancv  of 
the  HFA  for  compliance  with  the 
provisions  of  this  subpart. 

Ddtod:  Kovi'mbftr  29. 1994. 
Nicolas  P.  Retsinas. 

Assistant  .'>if  n-tary- for  Housing-t'fdenil 
Hnusinji  Commissioner. 
IFK  D,h;.  94-29835  FiU:cl  12-2-94;  S:4^  uni| 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.0390] 

Library  Research  and  Demonstration 
Program:  Demonstration  Project 
•Mdng  Federal  Information  and  Other 
Databases  Available  For  Public  Use  by 
Connecting  a  Muitistate  Consortium  of 
Public  and  Private  Colleges  and 
Unhwsities  to  a  Public  Ubrary  and  an 
Historic  Library  Notice;  Inviting 
Applications  for  a  New  Award  fOr 
Fiscal  Year  (FY)  1995 

Purpose  ofProgjram:  The  Library 
Research  and  Demonstration  Prog^n 
provides  grants  to  institutions  of  higher 
education  and  other  public  or  private 
agencies,  institutions,  and  organizations 
for  research  and  demonstration 
programs  related  to  the  improvement  of 
libraries,  including  the  promotion  of 
economical  and  efficient  delivery  of 
information,  cooperative  efforts, 
developmental  projects,  education  in 
library  and  information  science,  and 
dissemination  of  information  derived 
from  such  projects.  The  competition 
annoimced  in  this  notice  is  for  a 
demonstration  project  making  Federal 
information  and  other  databases 
available  for  public  use  by  connecting  a 
muitistate  consortium  of  public  and 
private  colleges  and  vmiversities  to  a 
public  library  and  an  historic  library, 

Eligibh  Applicants:  Institutions  of 
higher  education  that  meet  the 
definition  of  eligibility  under  the  terms 
of  20  U.S.C.  1141(a)  and  other  public  or 
private  agencies,  institutions,  and 
organizations. 

Deadline  for  Transmittal  of 
Aoplications:  February  6, 1,995. 


Deadline  for  Intergovernmental 
Review:  Abril  7, 1995. 

Applications  Available:  December  7, 
1994. 

AvailaWe  Funds:  $1.5  million. 

Estimamd  Average  Size  of  Award: 
$1.5  millibn. 

Estimawd  Number  of  Awards:  One. 

Project  period:  Up  to  24  months. 

Budget  Period:  Same  as  project 
period.     | 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administiative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77.  79,  82,  85.  86; 
and  (b)  the  regulations  for  this  program 
in  34  CTMPart  777. 

PnoriM^Under  34  CFR  75.105(c)(3) 
and  the  FY  1995  Appropriations  Act 
(Pub.  L  1*3-333).  the  Secretary  gives  an 
absolute  iv«ference  to  applications  that 
meet  the  fbllowing  priority.  The 
Secretary  funds  under  this  competition 
only  appli  cations  that  meet  this  absolute 
priority: 

A  demo  istration  project  making 
Federal  inTormation  and  other  databases 
available  J  or  public  use  by  connecting  a 
muitistate  consortium  of  public  and 
private  CO  leges  and  universities  to  a 
public  libl  ary  and  an  historic  library. 
SUPPLEMG  ITARY  INFORMATION:  Public 
Law  103-^  (33,  enacted  September  30, 
1994.  pro  ides  FY  1995  appropriations 
for  federa  ly-assisted  library  programs. 
That  legis  ation  specifies  that,  of  the 
total  fiind  \  appropriated  for  federally- 
assisted  li  )rary  programs,  $1.5  million 
shall  be  uj  ed  to  address  the  priority  as 
stated  abo  ^e. 

Any  ins  itution  of  higher  education 
that  wishc  s  to  apply  for  funds  under  one 
of  the  pro  rams  authorized  by  Title  II  of 
the  Highe  Education  Act  (HEA)  (20 
U.S.C.  lO:  1  et  seq.)  must  be  an  eligible 


institution  under  the  terms  of  20  U.S.C 
1141(a).  If  you  wish  to  apply  to  the 
Department  of  Education  for  a 
determination  of  institutional  eligibility, 
you  may  contact:  Ms.  Lois  Moore.  U.S. 
Department  of  Education,  Office  of 
Postsecondary  Education,  600 
Independence  Avenue,  SW,  room  3522. 
ROB-3.  Washington,  DC  20202-5323. 

For  Applications  or  Information 
Contact:  Christina  Dunn.  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue,  NW,  room  404, 
Washington,  DC  20208-5571. 
Telephone  (202)  219-1315. 

For  Users  of  TDD  or  FIRS:  Individuals 
who  use  a  telecommunications  device 
fot  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-«77-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

For  Electronic  Access  to  Information: 
Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notice  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Deparbnent's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHERJB.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  1033. 

Dated:  November  30, 1994. 
Sliaroii  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

(PR  Doc.  94-29857  Filed  12-2-94;  8:45  am) 
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The  President 


Presidential  Documents 


Executive  Order  12941  of  December  1,  1994 

Seismic  Safety  of  Existing  Federally  Owned  or  Leased  Build- 
ings 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  furtherance  of  the  Earthquake 
Hazards  Reduction  Act  of  1977,  as  amended  by  Public  Law  101-614,  which 
requires  the  President  to  adopt  "standards  for  assessing  and  enhancing  the 
seismic  safety  of  existing  buildings  constructed  for  or  leased  by  the  Federal 
Government  which  were  designed  and  constructed  without  adequate  seismic 
design  and  construction  standards"  (42  U.S.C.  7705b{a)).  it  is  hereby  ordered 
as  follows: 

Section  1.  Adoption  of  Minimum  Standards.  The  Standards  of  Seismic  Safety 
for  Existing  Federally  Owned  or  Leased  Buildings  (SUndards),  developed, 
issued,  and  maintained  by  the  Interagency  Committee  on  Seismic  Safety 
in  Construction  (ICSSC),  are  hereby  adopted  as  the  minimum  level  acceptable 
for  use  by  Federal  departments  and  agencies  in  assessing  the  seismic  safety 
of  their  owned  and  leased  buildings  and  in  mitigating  unacceptable  seismic 
risks  in  those  buildings.  The  Standards  shall  be  applied,  at  a  minimum, 
to  those  buildings  identified  in  the  Standards  as  requiring  evaluation  and, 
if  necessary,  mitigation.  Evaluations  and  mitigations  that  were  completed 
prior  to  the  date  of  this  order  under  agency  programs  that  were  based 
on  standards  deemed  adequate  and  appropriate  by  the  individual  agency 
need  not  be  reconsidered  unless  otherwise  stipulated  by  the  Standards. 
For  the  purposes  of  this  order,  buildings  are  defined  as  any  structure, 
fully  or  partially  enclosed,  located  within  the  United  States  as  defined 
in  the  Earthquake  Hazards  Reduction  Act  of  1977,  as  amended,  (42  U.S.C. 
7703(5)),  used  or  intended  for  sheltering  persons  or  property,  except  for 
the  exclusions  specified  in  the  Standards. 

Sec.  2.  Estimating  Costs  of  Mitigation.  Each  agency  that  owns  or  leases 
buildings  for  Federal  use  shall,  within  4  years  of  the  issuance  of  this  order, 
develop  an  inventory  of  their  owned  and  leased  buildings  and  shall  estimate 
the  costs  of  mitigating  unacceptable  seismic  risks  in  those  buildings.  The 
cost  estimate  shall  be  based  on  the  exemptions  and  evaluation  and  mitigation 
requirements  in  the  Standards.  Guidance  for  the  development  of  the  inventory 
and  cost  estimates  will  be  issued  by  the  ICSSC  no  later  than  1  year  after 
the  signing  of  this  order.  Cost  estimates  with  supporting  documentation 
shall  be  submitted  to  the  Director  of  the  Federal  Emergency  Management 
Agency  (FEMA)  no  later  than  4  years  after  the  signing  of  this  order. 

Sec.  3.  Implementation  Responsibilities,  (a)  The  Federal  Emergency  Manage- 
ment Agency  is  responsible  for  (1)  notifying  all  Federal  departments  anJ 
agencies  of  the  existence  and  content  of  this  order;  (2)  preparing  for  the 
Congress,  in  consultation  with  the  ICSSC,  no  later  than  6  years  after  the 
issuance  of  this  order,  a  comprehensive  report  on  how  to  achieve  an  adequate 
level  of  seismic  safety  in  federally  owned  and  leased  buildings  in  an  economi- 
cally feasible  manner;  and  (3)  preparing  for  the  Congress  on  a  biennial 
basis,  a  report  on  the  execution  of  this  order. 

(b)  The  National  Institute  of  Standards  and  Technology  is  responsible 
for  providing  technical  assistance  to  the  Federal  departments  and  agencies 
in  the  implementation  of  this  order. 

(c)  Federal  departments  and  agencies  may  request  an  exemption  froni 
ttiis  order  from  the  Director  of  the  Office  of  Management  and  Budget. 
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Sec  4.  Upditing  Programs.  The  ICSSC  shall  update  the  Standards  at  least 
every  5  yeas.  It  shall  also  update  the  Standards  within  2  years  of  the 
publication  <  f  the  first  edition  of  FEMA's  Guidelines  for  Seismic  Rehabilita- 
tion ofBuildi  ngs  and  Commentary. 


Sec.  5.  Juditial 
right  to  administrative 
trust  responiiib 
party  agains 
or  employee: 


(FR  Uoc.  !>4-300:tS 
Fited  12-2-94:  9:26  ami 
Billing  code  319S-01-P 


THE  WHITE 
December  1 


UMI 


Review.  Nothing  in  this  order  is  intended  to  create  any 

or  judicial  review,  or  any  other  right,  benefit,  or 

ility,  substantive  or  procedural,  enforceable  at  law  by  any 

the  United  States,  its  agencies  or  instrumentalities,  its  officers 

or  any  person. 
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The  President 


Presidential  Documents 


Memorandum  of  November  30.  1994 
Locality-Based  Comparability  Payments 


Memorandum  for  the  President's  Pay  Agent: 

The  Secretary  of  Labor 

The  Director  of  the  OfiBce  of  Management  and  Budget 

The  Director  of  the  0£Bce  of  Personnel  Management 

I  have  reviewed  your  report  concerning  recommended  locality-based  com- 
parability payments  for  General  Schedule  employees,  submitted  in  accord- 
ance with  section  5304  of  Utle  5.  United  States  Code.  I  approve  the  rec- 
ommended payments  as  set  forth  in  Table  4  of  the  report,  and  I  direct 
the  Director  of  the  Office  of  Personnel  Management  to  implement  those 
payments,  effective  as  of  the  beginning  of  the  first  applicable  pay  period 
conunencing  on  or  after  January  1.  1995.  I  further  authorize  and  direct 
the  Director  of  the  Office  of  Personnel  Management  to  ensure  that  this 
memorandum  and  a  schedule  of  the  attached  comparability  payment  rates 
and  localities  be  published  in  the  Federal  Register. 


OOlAjXiLA>A<r^AMK*^^/N 


ire  Uoc.  94-30039 

Filed  12-02-94:  10Ki7  ami 

Billing  cod*  6325-01-M 


THE  WHITE  HOUSE. 
Washingfon.  November  30,  1994. 
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Localii  |r-Based  Comparability  Payments  Effective  January  1995 


Pay  Localit 

Atlanta  MSA 
Boston  CMS/ 
Chicago  CMS  \ 
Cincinnati  CMSA 

Cleveland  CK  SA  

Columbus,  O  i,  MSA  ., 

Dallas  CMSA 

Dayton  MSA  

Denver  CMS>    

Detroit  CMS/  

Houston  CMS  A , 

Huntsville  M  lA  

Indianapolis   4SA 

Kansas  City  ^  SA 

Los  Angeles  (  MSA  *  ... 

Miami  CMSA  

New  York  CN  SA  

Philadelphia  :MSA  .... 
Portland,  OR,  CMSA  ., 

Richmond  MJ  A  

Sacramento  C  CiSA 

St.  Louis  MSA 

San  Diego  MSA 

San  Francisco  CMSA  .. 

Seattle  CMS/^ 

Washington  OMSA  2  ... 
Rest  of  United  States  3 


.  '*'?J?"  .'^^i^*"  ^"°2  MetroMlitan  Statistical  Area  and  CMSA  means  Consolidated  Metropoli- 
Bulletfn  n'^  be   ^-5^  •"'"*"""' ^        °^"*  °^  Management  and  Budget  (0MB)  in  ONIB 


'  Pay  locality 
^Pay  locality 
•*Ddes  not  incltde 


a  so 
a  so 


Comparability  Pament 

4.66% 
6.97% 
6.92% 
5.33% 
4.23% 
5.30% 
5.65% 
5.19% 
5.75% 
6.59% 
8.53% 
4.39% 
4.58% 
3.97% 
7.39% 
5.39% 
7.30% 
6.26% 
4.71% 
4.00% 
5.27% 
4.28% 
6.14% 
8.14% 
5.84% 
5.48% 
3.74% 


94-07,  July  5,  1994. 


includes  Santa  Barbara  County  and  Edwards  Air  Force  Base.  CA 

includes  St.  Marys  County,  MD. 

Alaska,  Hawaii,  or  U.S.  territories  or  possessions. 
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INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information 
Public  inspection  announcement  line 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents  " 

Code  of  Federal  Regulationa 

Index,  finding  aids  &  general  information 
Printing  schedules 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.} 
Additional  information 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  IDocuments 

Tt«e  United  States  Government  IManual 

General  information 
Other  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


202-623-5227 
523-5215 
523-6237 
523-3187 
523-3447 


523-5227 
523-3419 


523-«641 
523-6230 


523-6230 
523-6230 
523-6230 


523-6230 

523-3447 
523-3187 
523-4534 
523-3187 
523-6641 
523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law 

numbers.  Federal  Register  finding  aids,  and  list  of 

documents  on  public  inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long    , 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051 -Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
HLE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weeWy.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  avail^>le  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  whwh  is  revised  monthly. 

The  annual  rate  for  subscriptnn  to  all  revised  vohjmes  is  $829.00 
domestK,  $207.25  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  tsiew  Orders 
P.O.  Box  371 954.  Pittsburgh.  PA  1 5250-7954.  An  orders  must  be 
accompanied  by  remittance  (check,  money  order.  GPO  Deposit 
Account.  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
10(202)512-2233. 
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Stock  NumiMf 


1. 2  (2  Reserved) (869-022-00001-2) 

3  (1993  Compiofton 

and  Ports  100  and 

101) (869-022-00002-1) 

4 ...„ (869-022-00003-9) 

5  Parts: 

1-699  (869-022-00004-7) 

700-1199 (869-O22-00005-5) . 

1200-fnd,  6  (6 
Reserved) (86W)22-00006-3) . 


$5.00 


33.00 
5^ 

22J0O 
19J)0 


7  Parts: 

0-26 (869-022-00007-1) 21X10 

27-45  (869-022-00008-0) 14.00 

46-51  (869-022-00009^) 20.00 

52 (86^422-00010-1) 30.00 


53-209 
210-299  .„ 
300-399... 
40(K699... 
700^699... 
900-999  ... 
lCQO-1059 
1060-1119 


1120-1199 

1200-1499 (869^)22-66020^ 

1500-1899 (869^22-00021-7) 


(869-022-00011-0) 23.00 

.(86942240012-8) 32X0 

.(869-022-00013-6) 16.00 

.(869422-00014^ 18.00 

.  (86^422-00015-2) 22.00 

(869-022-00016-1) UJOO 

(869422-00017-9) HJOO 

(869-022-00018-7) 15J0 

(869-022-00019-5 \2JO0 

30A) 


1900-1939 (869-022H)0022-5) ......  MJOO 

1940-1949 (869-022-00023-3) 30J0 

1950-1999 (869-022-00024-1) 3SJ0O 

2000-end (869-022-00025-0) UJOO 


8 (869-022-00026-6) 

9  Parts: 

1-199 (869-022-00027-6) 

200-End (869-02240028-4) . 


29.00 
23.00 

10  Parts: 

IMO (869-022-00029-2) 29.00 

51-199 (869-022-0003(W)  ...„.  22.00 

200-399 (869-022-0003M) ISA) 

400-499 (869-022-00032-2) 21X10 

500-End (869422-00033-1) 37  JO 

11  ~ (869-022-00034-9) 14.00 

12  Parts: 

1-199 

200-219 

220-299  ......„„..„_ 

300-499 
500-599 

^^r%0     hi  lU      ■«■••■••••••••■ 


L 


13 


.  (869-022-00035-7) \2J0O 

.  (869422-00036-5) 16.00 

.(869-022-00037-3) 28X0 

.  (869-022-00038-1) 22X0 

(869-022-00039^9 20A) 

.  (869-022-00040-3) 32.00 

.(869-022-00041-1) 30.00 


Reviskm  Date 
Jan.  1.  1994 

'Jan.  1. 1994 
Jon.  1,  1994 

Jan.  1, 1994 
Jan.  1, 1994 


23X)0   Jan.  1. 1994 


Jon.  1. 1994 
Jaa  1. 1994 
*Jan.  1,  1993 
Jan.  1. 1994 
Jon.  1. 1994 
Jan.  1, 1994 
Jan.  1, 1994 
Jaa  1. 1994 
Jon.  1, 1994 
Jan.  1, 1994 
Jan.  1, 1994 
Jaa  1. 1994 
Jan.  1, 1994 
Jan.  1. 1994 
Jan.  1, 1994 
Jan.  1. 1994 
Jan.  1. 1994 
Joa  1, 1994 
Jan.  1.  1994 


22J0O       Jan.  1.  1994 


Jaa  1,  1994 
Jan.  1,1994 


Jan.  1,  1994 
Jaa  1. 1994 
*Jan.  1.  1993 
Jan.  1.  1994 
Jaa  1.1994 

Jan.  1, 1994 

Jaa  1,  1994 
Joa  1.  1994 
Jan.  1. 1994 
Jan.  1.  1994 
Jan.  1, 1994 
Jan.  1, 1994 

Jan.  1, 1994 


TMt 


Stock  Number 


14  Parts: 

1-59 (869-022400424) 32i)0 

60-139  f. (869-022-000434) 26.00 

140-199 (869-022-00044-6) 13J)0 

20O-1 199 (869-022-00045^) 23M 

1200-End  ..,.? (869-022-00046-2) 16.00 

15  Parts: 

0-299  <869-022-00047-l) 15.00 

MO-799 (869422-00048^ 26J)0 

800-€nd  (869-02240049-7) HM 


..(869-02240050-1) 6J0 

..  (869-022-00051-9) 18X)0 

..  (869422-00052-7) 25j00 


16  Parts: 

0-149  

150-999  ..._.....,.„ 
1000-£nd 

17  Parts: 

1-199  (869-022-00054-3) 20.00 

200-239 „.  (869422-00055-1) 23X)0 

240-End  (869-022-00056-0) XJOO 

18  Parts: 

1-149  (869-022-00057-8) 16X10 

150-279 (869-022-00058-6) \9J0O 

280-399 (869422400594) 13X10 

400-End  (869-022-00060-8) 11.00 

19  Parts: 

1-199  

200-End  

20  Parts: 

1-399  

400-499 

500-€nd  


(869-022-00061-6) 39.00 

~. (869-022-00062-4) \2J0O 

(869-022-00063-2) 20.00 

(869-02240064-1) 34.00 

(869-022-00065-9) 31X» 

21  Parts: 

1-W (869-022-00066-7) 16X» 

10O-169 (869-022-00067-5) 21X)0 

1 70-199 (86942240068-3) 21 .00 

200-299 (869-022-00069-1) 7X)0 

30O499 (869-022-00070-5) 36.00 

500-599 (869-022-00071-3) 16X)0 

600-799 (869-022-00072-1) 8.50 

MO-1299 „..  (869-02240073-0) 22X10 

1300*Kl (869-022-00074-8) 13.00 

22  Parts: 

1-299  ^....^„ 

300-€nd  


.(869-022-00075-6) 32.00 

(869-022-00076-4) 23X)0 


23 _....... (869-022-00077-2) ..._.     21X10 

24  Parts: 

0-199  

200-499  

500-699  ...™„..I..J 

700-1699  

1700-End 


.  (869-022-00078-1) 36X)0 

.(869422-00079-9) 38XX) 

.  (869-022-0008O-2) 20.00 

(869-022-00081-1) 39X)0 

.  (869422-00082-9) 17.W 


25 ~ (869-022-00083-7) 

26  Parts: 

§§1X>-1-1.60 (669-022-00084-5) 

§§  1.61-1.169 —  (869-022-00085-3) , 

§§  1.170-1  JOO -(869-022-00086-1) . 

§§1.301-1.400 (869-022-00087-0) , 

§§1.401-1440 (869422-0008»4) 


32.00 

20X)0 
33X)0 
24X10 
VJOO 
30.00 

§§1441-1.500 (869422-00089-6)  22.00 

§§  1 J01-1MI (869-022-00090-0) 21X10 

§§  1A41-1.850 (869422-00091-8) 24X10 

§§  1.851-1.907 (869-022-00092-6) 26J0O 

§§  1.908-1.1000 (869-022-00093-4) 27X)0 

§§  1.1001-1.1400 (869-022-00094-2) 24X0 

§§  1.1401-€nd  (869-022-00095-1) 32X)0 

2-29 (869-022-00096-9) 24X)0 

3(V-39  (86942240097-7) 18.00 

40-49  (869-022-00098-« 14.00 

50-299 (869-022-00099-3) 14.00 

300-499 (869-02240100-1) 24X10 

500-599 _ (869-022-00101-9)  ...„.      6X10 


111 


Price      RevisionOeie 


Joa  1,  1994 
Jan.  1.  1994 
Jan.  1. 1994 
Jan.  1. 1994 
Jan.  1, 1994 

Jon.  1,  1994 
Jan.  1.  1994 
Jan.  1. 1994 

Jan.  1,  1994 
Jan.  1.  1994 
Jan.  1. 1994 

Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 

Apr.  1.  1994 

Apr.  I.  1994 

Apr.  1.  1994 

Apr.  1,  1994 

Apr.  1.  1994 
Apr.  1.  1994 

Apr.  I,  1994 
Apr.  1.  1994 
Apr.  1.  1994 

Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1/94 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 

Apr.  1.  1994 
Apr.  1.  1994 

Apr.  1.  1994 

Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 

Apr.  1.  1994 

Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
«Apr.  1.  1990 
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TM» 


Stock  Numbar 


Price      RevIsM  n  Dale 


600-€nd  (869-022-00102-7) 8.00       Apr. 


27  Parts: 

1-199  

200-€nd  .. 


— (869-022-00103-5) 36.00 

(869-022^)0)04-3) 1300 


28  Parts: 

1-42  (869-022-00105-1) 

43-end (869-022-00106-0) 

29  Parts: 

0-99 

100^499 

500-899 

900-1899  

1900-1910  (§§  1901. Ito 

1910.999)  

1910  (§§  1910.1000  to 

end) 

191 1-1925 

1926 

1927-€nd 


27.00 
21.00 


(869-022-00107-8) 21.00 

(869-022-00108-6) 9.50 

(869-022-00109-4) 35.00 

(869-022-00110-8) 17X)0 

(869-022-001 11-6) 33.00 

(869-01  W)0n2-3) 21.00 

(869-019-00113-1) 22.00 

(869-022-00114-1) 33.00 

(869-019-00115-8) 36.00 


30  Parts: 

1-199 (869-022-001 16-7) 27.00 

200-699 (869-022-001 17-5) 19.00 

700-€nd  _ (869-022-00118-3) 27  00 

31  Parts: 

0-199 (869-022-00119-1) .. 

200-£nd  (869-022-00120-5) .. 


18.00 
30.00 

32  Parts: 

1-39.  Vol.  I : 1500 

1-39.  Vol  II 19.00 

1-39,  Vol.  lU la  00 

1-190  (869-022-00121-3) 31  00 

191-399 (869-019-0Ci22-l) 36.00 

400-629 ,.„ (869-022-00123-0) 26.00 

630-699 „ (869-022-00)24-8) 14.00 

700-799  .,.,.,.:...U (869-022-00125-6) 21 .00 

60O-End (869-022-00126-4) 22.00 

33  Parts: 

1-124  „_ (869-019-00127-1) 20.00 

125-199 (869-019-00128-0) 25.00 

200-fnd  (869-022-00129-9) 2i00 

34  Parts: 

1-299  _ (669-022-00130-2) 28.00 

300-399 (669-019-00131-0) 20.00 

400-£nd  „ (869-019-00132-8) 37.00 

35  (869-022-00133-7) 12.00 

36  Parts: 

1-199  (869-022-00134-5) 15.00 

200-fnd  (869-022-00135-3) 37.00 


30.00 
30.60 


37  (869-019-00136-1)  .. 

38  Parts: 

0-17  (869-022-00137-0)-.. 

18-End  (869-019-00138-7)  .. 

39 >. (869-022-00139-6) 

40  Parts: 

1-51  .......„„_„,.„ (869-01 9-00  UO-9) 39  CO 

52  ..„....„_^.^ -...._.  (869-022-00141-8) 39,00 

53-59  (869-{J22-00142-6) 11.00 

60  -....(8^9-022-00143-4)  36.00 

6'-80  ..„ (869-019-00144-1) 29.00 

81-85 (869-022-00145-1) 23.00 

86-99  (869-01'H)0146-e) 39.00 

'CO-149 _ (869-022-00147-7) 39.00 

'oO-189 ...„....-„..  (869-022-00148-5) 24.00 

190-259  ...,„.._„ —  (669-022-00149-3) 18.00 

•260-299  .:.,, „..  (869-022-00150-7) 36.00 

300-399 (86M)22-00151-5) 18.00 

400-424 ...(869-022-00152-3) 27.00 

*25-699  _, _..  (869-019-00153-1)  28.00 

^Of-W (869-019-00154-9)  2600 


Apr. 
Apr. 

July 
July 

July 
July 
July 
July 

July 

Jdy 
July 
July 

July 

July 
July 
July 

July 
July 

2  July 

'July 

2  July 

July 

July 

July 

="July 

July 

July 

July 
July 
July 

July 

July 
July 

July 

Juh' 
July 


20.00        July      1993 


July 
July 


1600        July  1    19^?4 


July  1 
July 

July  1 
July 

July  I 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  I 

July  1 

July  1 

July  1 


Title 


Stock  Number 


,  1994        790-£nd  (869-022-00155-8) 


,  1994 
,  1994 

,  1994 
.  1994 

1994 
.  1994 
.  1994 

1994 

.  1994 

.  1993 
1993 
1994 

,  1993 

1994 
.  1994 
1994 

1994 
1994 

1934 
1984 
1984 
1994 
1993 
1994 
1991 
1994 
1994 

1993 
1993 
1994 

1994 
1993 
1993 

1994 

1994 
1994 


1994 
1993 


1993 
1994 
1994 
1994 
1993 
1994 
1993 
1994 
1994 
1994 
1994 
1994 
1994 
1993 
1993 


Prtc* 
27.00 


41  Chapters: 

1. 1-1  to  1-10 13.00 

1.1-11  to  ApperwJix,  2  (2  Reserved) 13«J 


usxi 

6.00 

4.50 

13.00 

9.50 

13.00 

13.00 


3-6 

8  ""Z'Z~Z!!ZZ. 

9 .....;.....™.„ 

10-17  

18,  Vol.  I,  Ports  1-5  . 
18.  Vol.  II,  Ports  6-19 

18.  Vol.  HI,  Ports  20-52 13^6 

19-100  13.00 

1-100  (869-019-00156-5) 10.00 

101  „„ (869-C22-0C157-4) 29.00 

102-200 (869-022-C0158-2) 15.00 

201-ErKJ  „ (869-022-00159-1) 13.00 

42  Parts: 

1-399  (869-019-00160-3) 

400-429 (869-019-00161-1) 

430-£rKl  (869-019-00162-0) 


24.00 
25.00 
36.00 

23.00 
32.00 
14.00 

27.00 


43  Parts: 

1-999  (869-019-00163-8)  .. 

1000-3999  (869-01 9-00 164-6)  .. 

400O-End (869-019-00165^) .. 

44  (869-019-00166-2)  .. 

45  Parts: 

1-199  (869-019-00167-1)  ..:...  22.00 

200-499 (869-019-00168-9) 15.00 

500-1199  (869-019-00169-7) 30.00 

1200-tRd : (869-019-001 70-1) 22.00 

46  Parts: 

1-40  (869-019-00171-9) 13.00 

41-69  ^ (869-019-00172-7) 16.00 

70-89  (369-019-00173-5) 850 

15.00 
12.00 
17.00 
17.00 
26.00 
15.00 


90-139 (869-019-00174-3) 

140-155 (869-019-00175-1) 

156-165 (669-019-00176-0) 

166-199 (869-019-00177-8) 

200-499 (869-01 9-00 178-« 

500-End (669-019-00179-4) 

47  Parts: 

0-19  (869-C 19-001 80-8) 24.00 

20-39  (869-019-(X)181-6)  ....„  24.00 

40-69  — (869-C19-<X}182-4) 14J30 

70-79 ..v..._ (669-01 9-00  la3-2) 23.00 

80-End (669-019-00184-1)  ......  26.00 

48  Criapters: 

1  (Ports  1-51)  (869-019-00185-9) 36.00 

1  (Ports  52-99) (869-019-00186-7) 23.00 

2  (Paris  201-251) (869-019-00187-5) 1600 

2  (Poris  252-299) (869-019-00186-3) 1200 

3-6 (869-019-00189-1) 23.00 

7-14 (669-019-00190-5) 31.00 

15-28 (869K)19-C0191-3) 31.00 

29-End (869-019-00192-1) 17.00 

49  Parts: 

1-99  (369-019-00193-0) 

100-177 (869-019-00194-8) 

178-199  .„..„ ; (869-019-00195-6) 

200-399 (869-019-00196-4) 

400-999 (869-019-00197-2) 

1000-1199  (869-019-00198-1) . 

1200-ErKl (869-019-00199-9) 

50  Parts: 

1-199 (869-019-00200-6) . 

200-599 (869-019-00201-4)  . 

600-End (869-019-00202-2)  . 

CFR  Index  ond  Findings 
Aids (869-022-00053-5) 


23.00 
30.00 
20.00 
27.00 
33.00 
18.00 
22.00 

20JDO 
21.00 
22.00 


Revision  Date 
July  1,  1994 

sjuly  1,  1984 

iJuly  1,  1984 

sjoty  1,  1984 

»Juty  1.  1984 

^Juty  1.  1984 

^Mf  1,  1984 

3JUy  1,  1984 

3July  1,  1984 

3July  1,  1984 

3Juty  1.  1984 

'July  1,  1984 

July  1,  1993 

July  1,  1994 

July  1.  1994 

July  1,  1994 

Oct.  1,1^3 
Oct.  1.  1993 
Oct.  1.  1993 

Oct.  I.  1993 
Oct.  1,  1993 
Oct.  1  1993 

Oct..  1  1993 

Oct  1,  1993 
Oct.  1.  1993 
Oct  1,  1993 
Oct  1  1993 

Oct.  1  1993 
Oct.  1  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 

Oct.  1.  1993 
Oct.  1.  1993 
(3ct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 

Oct.l  1993 
Oct.  1  1993 
Oct.  1.  1993 
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TWa  StockNumber  Price      RevisionData  '  Becouse  Wte  3  d  on  onnurt  conpiolnn.  Itw  volume  »xl  ao  previous  volumes 

Cornptete  1994  CFR  set 82900  1994        *«*J  be  retained  cb o permonenl  reteience  wurce. 

'The  JUy  1.  1985  edHion  ol  32  C»  Pons  I-I89  cootans  a  note  only  lor 
Microfiche  CFR  Edition:  '^'L''^'  mctusive.  For  me  M  text  o(  the  Defense  Acgmsition  Pegiiotions 

-.  ,  .•     .,        „  ....  •"  Ports  1-39.  consul  the  Itnee  CFR  volumes  issued  osol  July  1,  1964.  contorww 

Complete  set  (one-tinw  mailing) 188.00  1991        those  pots.  »».  ^w  .«.-■» 

Complete  set  (one-time  moiling) 18800  1992        .  'IJJLi?!  ';  i***  *^*«"  ol  4i  cfu  Chapters  l-lOO  contains  o  noie  only 

-      \..       . ,        ..            ..   **  ^^        'c  Chopters  1  to  49  nclusive.  For  the  M  text  o<  pfocutement  regulatwns 

Complete  set  (one-time  moiling)  223.00  1993        "  Chapters  1  to  49.  corauu  the  eleven  CFB  volumes  issued  os  oi  July  I. 

Sut)Scription  (moHed  OS  issued)  244X10  1994        '^^'^'**???  "*°?*  f^T**^.. 

^_,.  „     .        .  'to  araendmenh  to  th>  volume  were  promulgated  dunng  the  penod  Apr 

mdividuol  copies „ 2jOO  1994         1.  »990  to  Ma.  31.  1994  Tha  CFR  volume  issued  AprH  1    1990  should  be 

■♦  retained. 

*Mo  amendments  to  this  volume  were  promulgoted  during  the  period  July 

1,  1991  to  A»te  ».  1994.  Ibe  CrFR  vohwa  iMued  July  1.  1991.  should  be  leioined 

*tto  amendments  to  this  volume  ¥»ete  promuigaled  during  the  period  Jonuay 

I.  1993  to  December  31   '<»■»  The  CFR  volume  issued  Jonuory  1.  1993.  should 

be  retailed. 
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Public  Laws 


104th  C  >ngress,  1st  Session,  1995 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  Initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  tor  the  104th  Congress,  1st  Session,  1995. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 


20402-9328.  Prices  vary.  See  Read< 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 

Ordar  PiocMsmg  Code: 

*  6216 

I I    I  £S,  enter  my  subscription(s)  as  follows: 


To  fax  your  orders  (202)  512-2233 

subscriptions  to  PUBLIC  LAWS  tor  the  104th  Congress,  1st  Session,  1995  for  $160  per  subscription. 


The  total  cost  of  my  order  is  $_ 


postage  and  handling  and  are  subject  to  change. 


Internal  lonal  customers  please  add  25%.  Prices  include  regular  domestic 


(Company  or  Personal  Name) 


(Please  type  <  r  print) 


(Additional  address/attention  line) 


(Street  address) 


(City.  Stole.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

Mqr  we  make  your  name/address  available  to  other  mailers? 


r  Aids  Section  of  the  Federal  Register  for  announcements  of 


Charge  your  order. 
Its  Easy! 


..^.j^ 


Please  Gioose  Method  of  Fayment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         _ 

*  I I  VISA  or  MasterCard  Account 


-n 


n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


y  ES    NO 


(Authorizing  Signature)  11.95) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  m 
2*t  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
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See  Air  Force  Department 
PROPOSED  RULES 
AcquisitKMi  regulations: 
Personal  senices  compensation;  dollar  threshold,  62704- 
6270.'5 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  detemunatians.  etc.: 

Ansys.  Inc.,  62750 

Binding  Site.  Inc..  62750 

Johnson  Matthey.  Inc..  627.=)()-62751 

Upjohn  Co..  62751 

Economic  Analysis  Bureau 

RULES 

International  services  sur\evs: 
Foreign  direct  investments  in  U.S. — 
BE-10;  benchmark  sur\ey  of  1994  U.S.  direct 
investment  abroad.  62566-62569 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Strengtheninj;  institutions  and  endowment  chattenge 
programs.  62965-62966 

Energy  Department 

See  Alj^ka  Power  Administration 

See  Energy  Information  Administration 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office.  Energy  Department 

See  Wesfeni  Area  Power  .\dministration 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  62721-62722 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous:  national  emission  standards: 
Ethylene  oxide  commerci<il  sterilization  and  fumigatio:i 
operations.  62585-62601 
Hazardous  waste: 
Treiftment.  storage,  and  disposal  facilities — 
Tanks,  surface  impoundments,  and  containers:  organic 
air  emission  standards.  62896-62953 
PROPOSED  RULES 

Air  pollutants,  hazardous:  national  enii.ssion  standards: 
Surface  coating  operations  from  new  or  existing 

shipbuilding  and  ship  repair  facilities.  62681-62695 
Wood  r.irniture  man ufat;tu ring  operations.  62652-62681 
Air  quality  implementation  plans;  approval  and 
promulgation:  x.irious  .M,it«»s: 
llhnois.  62(>49- 
New  Jersey.  62i«4t>-<i2f>40 
Toxic  sul)stani.es: 

Polychlorinatt'd  biphemls  IPCBs) — 
Disposal.  62"rtH-(S28r4 

M.inuiaitiiring.  proi-essir.g.  and  distribution;  c«)t<»mcn;e 
'•xtMuptions  and  use  ;uithorizations.  62875-628S7 


Federal  Register  /  Vol.  59.  No.  233  /  Tuesday.  December  6,  1994  /  Contents 


IV 


Federal  Register  /  Vol.  59.    Jo.  233  /  Tuesday,  December  6.  1994  /  Contents 


NOTICES 
.  Drinking  water: 

Public  water  supply  supervision  program — 
Minnesota,  62726-62727 
Organization,  functions,  and  authority  delegations 
Headquarters  Public  Information  Visitor  Center; 
temporary  closure.  62727 
Superfund;  response  and  remedial  actions,  propos 
settlements,  etc.: 
Eastern  Diversified  Superfund  Site,  PA.  62728-6^729 
Superfund  program: 
Trade  secret  information  access — 
Pacific  Environmental  Services,  Inc.,  62727 
Radian  Corp..  62727-62728 

Executive  Office  of  the  President 

See  Trade  Representative.  Office  of  United  States 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act.  62783 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Fokker.  62563-62566 
PROPOSED  RULES 

Air  traffic  operating  and  flight  rules: 
Sensitive  security  information;  protection  and 
specification.  62956-62962 
NOTICES 
Exemption  petitions;  summary  and  disposition.  62^71- 

62773 
Meetings: 

RTCA.  Inc.,  62773 
Passenger  facility  charges;  applications,  etc.: 
Allentovvn-Bethlehem-Easton  International  Airpdrt,  PA. 
62773-62774 

Federal  Communications  Commission 

RULES 

Radio  broadcasting: 
Broadcast  ser\'ices;  multiple  ownership  rules,  eti  ., 
62609-62613 
Radio  stations;  table  of  a.ssignments: 

Texas.  62613-62614 
Television  broadcasting: 
Cable  Television  Consumer  Protection  and  Comgetition 
Act  of  1992— 
Rate  reoulation,  62614-62626 
PROPOSED  RULES 
Television  broadcasting: 
Cable  Television  Consumer  Protection  and  Comfetition 
Act  of  1992— 
Rate  regulation,  62703-62704 
NOTICES 

Agency  information  collection  activities  under  ON/fe 
review,  62729-62730 

Federal  Deposit  Insurance  Corporation 

RULES 

Real  estate  lending  and  appraisals: 
Requirement  exceptions  in  major  disaster  areas,  |2562- 
62563 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements:  availability.' etc.: 
Kittitas  Reclamation  District.  62723 


Applications,  hearings,  determinations,  etc.: 
Citizens  Lehman  Power  Sales.  62723 
Columbia  Gulf  Transmission  Co..  62722 
Florida  Gas  Transmission  Co..  62733 
Northwest  Alaskan  Pipeline  Co..  62722-62723 
Transwestem  Pipeline  Co..  62722 

Federal  Procurement  Policy  Office 

NOTICES 

Acquisition  regulations: 
Regulatory  reform;  comment  request.  62754-62755 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.:  * 

Burlington  Northern  Railroad.  62773 
Traffic  control  systems;  discontinuance  and  removal: 

Union  Pacific  Railroad  Co.  et  al.,  62774-62775 

Federal  Reserve  System 

RULES 

Real  estate  lending  and  appraisals: 
Requirement  exceptions  in  major  disaster  areas.  62562- 
62563 
NOTICES 

Meetings;  Sunshine  Act.  62783 
Applications,  hearings,  determinations,  etc.: 

Bank  of  Boston  Corp.,  62730-62731 

Commerce  Bancshares.  Inc..  et  al..  62732 

John  W.  and  Margaret  Coots  Trust  et  al..  62731 

Marshall  &  lilsey  Corp.,  62732 

Shawmut  National  Corp.  et  al.,  62731 

Food  and  Drug  Administration 

RULES 

Human  drugs: 

Pediculicide  products  (OTC)  marketing;  background 
documents  availability,  62569-62570         > 
PROPOSED  RULES 
Food  for  human  consumption; 

Dietarv  supplement  regulation;  withdrawal,  62644 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Allergenic  Products  Advisory  Committee  et  al.,  62734 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Meat  produced  by  advanced  meat/bone  separation 

machinery  and  meat  recovery  systems.  62551-62562 
PROPOSED  RULES 
Meat  and  poultry  inspection: 
Poultry  products  produced  by  mechanical  separation  and 
products  in  which  such  poultry  products  are  u.sed. 
62629-62644 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Tennessee 
Brother  Industries  (U.S.A.)  Inc.:  typewriter  and  word 
processor  manufacturing  facilities.  62709 

General  Services  Administration 

RULES 

Acquisition  regulations: 
Federal  mail  management.  62601-62606 


VI 
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PROPOSED  RULES 

Federal  Information  Resources  Management  Regulation: 
Miscellaneous  amendments,  62695-62702 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  National  Institutes  of  Health 

See  Public  Health  Ser\'ice 

See  Social  Security  Administration 

Health  Care  Financing  Administration 

RULES 

Medicare,  medicaid,  and  clinical  laboratories  improvement: 
Clinical  laboratories  requirements,  effective  dates;  and 
personnel  requirements  for  cytologists,  62606-62609 

Health  Resources  and  Services  Administration 

See  Public  Health  Ser\ice 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed.  62723-62724 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  62736-62738 
Organization,  functions,  and  authority  delegations: 
Assistant  General  Counsel  for  Single  Familv  Mortgage 

Division  et  al.,  62738  '~ — — 

Deputy  Assistant  Secretar>^  for  Multifamilv  Housing 

Programs  et  al.,  62738-62739 
Regional  Administrators  et  al.;  authority  revocation  and 
redelegation,  62739-62745 

Immigration  and  Naturalization  Service 

NOTICES 

El  Salvador  nationals;  deferred  enforced  departure 
expiration,  62751-62752 

Interior  Department 

See  Land  Management  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group;  charter 
renewal,  62745-62746 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Nonbank  trustee  net  worth  requirements.  62570-62571 

PROPOSED  RULES 

Income  taxes: 

'  Nonbank  trustee  net  worth  requirements:  cross  reference. 
62644-62645 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 
Antidumping: 
Silicomanganese  from — 
Ukraine,  62711-62712 


Antidumping  and  countervailing  duties: 
Administrative  review  requests,  62710 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Motor  carriers  and  freight  forwarders: 
Surety  bonds,  trust  fund  agreements,  insurance 
certificates,  and  cancellations;  electronic  filin'^. 
62705-62707 
NOTICES 

Meetings:  Sunshine  Act,  62783-62784 
Railroad  senices  abandonment: 
Southern  Pacific  Transportation  Co., -62747-62748 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  Naturalization  Se.nice 
See  Prisons  Bureau 
NOTICES 

Pollution  control;  consent  judgments: 
Booth  Oil  Co..  Inc..  62748 
Dext  Co.  of  Mar\land.  62743-62749 
Ford  Motor  Co..  62749 
Lynn  Water  and  Sewer  Commission.  62749 
Tacoma.  U'A.  62749-62750 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Alaska,  62609 
NOTICES 
Alaska  Native  claims  selection: 

Doyon,  Ltd.,  62746 
Management  framework  plans,  etc.: 

Utah. 62746-62747 
Realty  actions:  sales,  leases,  etc.: 

Arizona.  62747 

Legal  Services  Corporation 

NOTICES 

Meetings:  Sunshine  Act,  62784-62785 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
American  President  Lines.  Ltd.,  62775 

National  Credit  Unio^  Administration 

RULES 

Real  estate  lending  and  appraisals: 
Requirement  e.xceptions  in  major  disaster  areas.  62562- 
62563 
NOTICES 
Meetings:  Sunshine  Act,  62785 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 
Importation  eligibility:  determinations.  62777-62779 
Motor  vehicle  safety  standards:  exemption  petition*,  e?::.: 

Cooper  Tire  &  Rubber  Co..  62775-62776 

First  Brands  Corp..  62776-62777 
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National  Institute  of  Standards  and  Technology 

NOTICES 

Information  processing  standards,  Federal: 
Federal  building  grounding  and  bonding  requireiients  for 
telecommunications,  62712-62714 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
University  of  Colorado  Board  of  Regents,  62714 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute.  62734 

National  Labor  Relations  Board 

NOTICES 

Meetings:  Sunshine  Act.  62785 

National  Oceanic  and  Atmospheric  Administratioi 

RUKS 

Fishery  conservation  and  management: 

Pacific  Coast  groundfish,  62626-62628 
NOTICES 
Environmental  statements;  availability,  etc.: 

State  coastal  ncnpoint  pollution  control  program 
62714-62715 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc 
Public  telecommunications  facilities  program,  62^90- 
62983 

Neight>orhood  Reinvestment  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  627a.S 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Niagara  Mohawk  Power  Corp.,  62752-62753 
Philadelphia  Electric  Co.,  62753-6254 

Meetings:  Sunshine  Act,  62785-62786 

Applications,  hearings,  determinations^  etc.: 
Texas  Utilities  Electric  Co.;  correction.  62754 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Pension  Benefit  Guaranty  Corporation 

RULES 

Federal  claims  collection:  , 

Tax  refund  offset.  62571-62574 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 
Birth  control,  pregnancy,  child  placenient  and  ati)rtion. 
62968 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

NOTICES  r) 

Organization,  functions,  and  authority  delegations; 
Health  Resources  and  Services  Admini.stration.  €k734 


Research  and  Special  Programs  Administration 

NOTICES 

Pipeline  safety;  waiver  petitions: 
Amoco  Pipeline  Co..  62779-62780 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  62755 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Stock  Exchange.  Inc.,  62767-62768 
National  Association  of  Securities  Dealers.  Inc.,  62761- 

62762 
New  York  Stock  Exchange,  Inc.,  62762-62764 
Philadelphia  Depository  TrustCo.,  62764-62765 
Philadelphia  Stock  Exchange.  Inc..  6276»-62770 

Applications,  hearings,  determinations,  etc.: 
Anchor  National  Life  Insurance  Co.  et  al.,  62765-62767 

Social  Security  Administration 

NOTICES 

Social  security  ruling: 
Veterans  Affairs  Department  payments  to  fiduciaries, 
62735-62736 
Social  security  rulings; 
Disability  insurance  benefits — 
Washington  State  initial  workers'  compensation 
benefits.  62734-62735 

State  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Alternate  Designated  Agency  Ethics  Official.  62771 
Procurement  Executive.  62771 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Colorado,  62574-62584 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Wyoming.  62645-62646 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

RULES 

Real  estate  lending  and  appraisals: 
Requirement  exceptions  in  major  disaster  areas.  62562- 
62563 

Trade  Representative.  Office  of  United  States 

NOTICES 

Meetings: 
Trade  Policy  and  Negotiations  Advisory  Committee, 
62780 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 
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Treasury  Department 

See  Comptroller  of  the  Currency 
See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 

Veterans  Affairs  Department 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Dependents'  educational  assistance,  62584-62585 
Pension  benefits  for  veterans  and  surviving  spouses 
receiving  Medicaid-covered  nursing  home  care;  date 
extension,  62584 
NOTICES 

Cost-of-living  adjustments  and  headstone  or  marker 

allowance  rate,  62780-62782 
Poverty  threshold,  62782 

Western  Area  Power  Administration 

NOTICES 

Resource  acquisition  and  transmission  planning;  integrated 
resource  planning  principles  use,  62724-62726 


Part  III 

Department  of  Commerce,  National  Telecommunications 
.  and  Information  Administration,  62890-62893 

Part  IV 

Environmental  Protection  Agency,  62896-62953 

PartV 

Department  of  Transportation,  Federal  Aviation 
Administration,  62956-62962 

Part  VI 

Department  of  Education,  62964-62966 

Part  VII 

Department  of  Justice,  Prisons  Bureau,  62968 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  62788-62887 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatxiity  and  legal  effect,  most  of  which 
are  keyed  to  and  (xxMed  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  ttles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttie  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Pans  301, 318,  and  320 
[Docket  No.  94-003F] 
RIN  0583-AB76 

Meat  Produced  by  Advanced  Meat/ 
Bone  Separation  Machinery  and  Meat 
Recovery  Systems 

AGENCY:  Food  Safety  and  InspecUon 
Service,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
by  amending  the  definition  of  "meat"  to 
include  as  "meat,"  product  resulting 
from  advanced  meat/bone  separation 
machinery  and  recovery  systems  that  do 
not  crush,  grind,  or  pulverize  bones  to 
remove  attached  skeletal  tissue  from  the 
bones  of  Uvestock  carcasses  and  parts  of 
carcasses.  This  final  rule  also 
establishes  the  criteria,  including  that 
for  calcium  content,  for  meat  from 
advanced  meat/bone  separation 
machinery  and  meat  recovery  systems  to 
assure  consistency  with  the 
characteristics  and  composition  of  meat, 
and  establishes  compliance  procedures 
and  recordkeeping  requirements  for  the 
calcium  content  criteria.  This  action  is 
being  taken  to  update  the  definition  of 
"meat"  to  acknowledge  and  include  as 
"meat,"  product  derived  from  the 
advances  made  in  the  modification  of 
traditional  mechanical  means  of 
separating  meat  from  the  bones  of 
Uvestock  and  the  development  of 
advanced  recovery  systems  that  do  not 
involve  grinding,  crushing,  or 
pulverizing  bones  to  remove  the 
adhering  skeletal  tissue. 
EFFECTIVE  DATE:  January  5, 1995. 
FOR  FURTfCR  INFORMATION  CONTACT:  John 
W.  McCutcheon,  Deputy  Administrator, 


Regulatory  Programs.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
(202)  720-2709. 

SUPPLEMENTARY  INFORMATKM: 
Background 

Introduction 

The  Federal  Meat  Inspection  Act 
(FMIA)  (21  U.S.C.  601  et  seq.)  requires 
that  the  Secretary  of  Agriculture 
administer  an  inspection  program  that 
assures  consumers  that  meat  and  meat 
food  products  distributed  in  commerce 
and  within  designated  States '  are 
wholesome,  not  adulterated,  and  are 
property  marked,  labeled,  and  packaged. 
Under  the  FMIA  and  regulations 
promulgated  thereunder,  FSIS  provides 
mandatory  inspection,  except  for  certain 
exceptions,  of  meat  and  meat  food 
products  prepared  for  distribution  in 
interstate  and  foreign  commerce,  as  well 
as  for  distribution  within  designated 
States. 

The  Federal  meat  inspection 
regulations  define  meat  in  9  CFR 
301. 2  (rr)  as  follows: 

The  part  of  the  muscle  of  any  cattle,  sheep, 
swine,  or  goats,  which  is  skeletal  or  which 
Is  found  in  the  tongue,  in  the  diaphragm,  in 
the  heart,  or  in  the  esophagus,  with  or 
without  the  accompanying  and  overlying  fat, 
and  the  portions  of  bone,  skin,  sinew,  nerve, 
and  blood  vessels  which  normally 
accompany  the  muscle  tissue  and  which  are 
not  separated  from  it  in  the  process  of 
dressing.  It  does  not  include  the  muscle  ^ 
found  in  the  lips,  snout,  or  ears.  This  term, 
as  applied  to  products  of  equines,  shall  have 
a  meaning  comparable  to  that  provided  in 
this  paragraph  with  respect  to  cattle,  sheep, 
swine,  and  goats. 

The  Federal  meat  inspection 
regulations  also  establish  a  definition 
and  standard  of  identity  for  a  meat  food 
product  called  "mechanically  separated 
(species)"  (MS{S))  in  9  CFR  319.5. 
"Species"  refers  to  the  species  of 
livestock,  e.g.,  beef  or  pork.  At  various 
times,  this  product  has  also  been  called 
mechanically  deboned  meat  and 
mechanically  processed  (species) 

■  Designated  Sutes  are  Sutes  that  have  failed  to 
develop  or  are  not  effectively  enforcing 
requirements  at  estsblish.'nents,  within  their 
jurisdiction,  for  the  slaughter  of  livestock  and/or  the 
preparation  of  products  thereof,  that  are  at  least 
equal  to  those  of  Subchapters  I  and  IV  of  the  FMIA. 
Once  a  State  is  designated,  the  provisions  of 
Subchapters  I  and  IV  of  the  FMIA  apply  to  the 
operations  and  transactions  of  establishments  that 
operate  solely  within  the  State. 
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product.  This  meat  food  product  is 
defined  as  "any  finely  comminuted 
product  resulting  from  the  mechanical 
separation  and  removal  of  most  of  the 
bone  from  attached  skeletal  muscle  of 
livestock  carcasses  and  parts  of 
carcasses"  and  meeting  the  other 
provisions  specified  in  9  CFR  319.5. 
This  provision  and  other  provisions  in 
the  Federal  meat  ins{>ection  regulations 
provide,  among  other  things,  for  (1)  A 
definition  and  standard  that  classifies 
MS(S)  as  a  meat  food  product,  (2) 
limitations  on  the  amount  of  MS(S)  that 
can  be  used  in  permitted  products  (viz., 
20  percent  of  the  livestock  and  poultry 
product  portion  of  the  product),  (3) 
prohibitions  on  the  use  of  MS(S)  in 
certain  products  (e.g.,  baby  food),  (4) 
limitations  on  certain  components  of 
MS(S).  e.g.,  bone  particle  size,  bone 
content  (measured  as  calcium  content), 
protein  quaUty,  and  a  maximum  fat 
content  and  minimum  protein  content^ 

(5)  requirements  for  handling  and  for 
the  production  of  MS(S)  under  an 
approved  quality  control  program,  and 

(6)  a  requirement  that  MS(S)  be 
separately  identified  in  the  ingredients 
statement  of  a  meat  food  product  in 
which  it  is  used  (9  CFR  317.2(c)  and  (f), 
318.18,  319.5,  and  319.6).  FSIS'  1982 
final  rulemaking  on  MS(S)  (47  FR 
28214)  indicates  that  the  Agency 
determined  that  material  differences  in 
the  consistency  and  the  composition  of 
MS(S)  place  it  outside  the  scope  of 
product  traditionally  defined  as  meat  (9 
CFR  301.2(rr)),  and  that  its  differences 
are  such  that  it  should  be  defined  as  a 
distinctive  standardized  product.  As 
such,  it  should  be  identified  by  a  name 
that  adequately  differentiates  it  from 
meat,  viz..  MS(S).  When  MS{S)  is  used 

■  in  meat  food  products,  it  must  be 
separately  listed  in  the  ingredients 
statement  by  its  standardi7.ed  name,  e.g., 
"mechanically  separated  beef  (or  pork)." 

FSIS  considered  issues  in  regard  to 
the  lack  of  a  regulatory  definition  and 
standard  for  certain  poultry  products 
produced  by  mechanical  deboning — 
products  which  are  deemed  to  be 
similar  to  MS(S).  Poultry  products 
produced  by  mechanical  separation  are 
similar  to  MS{S)  in  that  they  are  finely 
comminuted  and  paste-like  in 
consistency  and  form,  and  result  from 
the  mechanical  separation  and  removal 
of  most  of  the  bone  from  attached 
skeletal  muscle  and  other  tissue  of 
poultry  carcasses  and  parts  of  carcasses. 
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Over  the  years,  the  meat  and  poultry 
industries  have  referred  to  poultry 
product  produced  by  mechanical 
separation  as  "mechanically  deboned 
pcHiltry"  and  "comminuted  poultry," 
and  have  declared  the  product  as 
poultry  or  poultry  meat  (e.g.,  "chicken" 
and  "turkey  meat")  on  the  labels  of 
products  in  which  they  are  used  as 
ingredients.  The  Agency  first  conducted 
a  rulemaking  regarding  poultry  products 
produced  by  mechanical  separation  in 
1969.  In  subsequent  years,  die  amoimt 
of  such  product  being  manufactured  and 
the  niunber  and  range  of  poultry 
products  and  meat  food  products  in 
which  it  is  used  as  an  ingredient,  has 
increased  significantly.  Moreover,  the 
Agency  has  gained  a  great  deal  of 
knowledge  from  its  rulemakings 
regarding  the  livestock  product  resulting 
from  the  mechanical  separation  and 
removal  process,  viz..  MS(S).  More 
recently,  in  a  lawsuit.  Bob  Evans  Farm. 
Inc.  et  al.,  v.  ^fike  Espy,  Secretary  of 
Agriculture  (D.D.C.  Civil  Action  No.  93- 
0104)  several  red  meat  sausage 
manufacturers  alleged  that,  without  a 
regulatory  definition  and  standard  for 
poultry  products  produced  by 
mechanical  separation,  a  disparate 
situation  exists  between  labeling 
mechanically  separated  poultry  and 
MS(S),  the  livestock  product  resulting 
from  the  mechanical  separation  and 
removal  process,- for  which  a  regulatory 
definition  and  standard  exist.  The  red 
meat  sausage  manufacturers  have 
alleged  that  the  disparate  labeling 
situation  poses  an  unfair  advantage  for 
the  manufacturers  of  mechanically 
separated  poultry  products. 

Actions  in  Response  to  Labeling  Issues 

FSIS  considered  the  appropriate 
course  for  addressing  these  issues  and 
initiated  two  actions  in  response  to 
them.  FSIS  published  an  advance  notice 
of  proposed  rulemaking  in  the  Federal 
Register  on  March  3, 1994  (59  FR 
10230),  which  solicited  comments  and 
requested  data  on  various  tentative 
positions  on  poultry  products  produced 
by  mechanical  separation.  The  second 
action  was  a  proposed  rule  (59  FR 
10246),  also  published  on  March  3, 
1994.  on  which  this  final  rule  is 
predicated,  that  focused  on  the  meat 
product  derived  from  the  advances  in 
meat/bone  separation  machinerj-  and 
recover)'  systems  that  is  comparable  to 
"meat"  as  traditionally  defined  in  9  CFR 
301.2(rr). 

Taking  into  account  the  information 
and  experience  acquired  since  1969  and 
current  regulatory  poHcies.  FSIS 
reviewed  and  reevaluated  the  existing 
poultry  regulations,  particularly  in  light 
of  the  labeling  issues.  As  a  result  of  its 


reviev '  and  reevaluation,  the  Agency 
now  b  slieves  that  the  method  of 
derivi  ig  boneless  poultry  products  by 
the  m(  ichanical  separation  and  removal 
of  moj  t  of  the  bone  from  the  meat  and 
other  (issues  of  poultry  carcasses  and 
parts  of  carcasses  results  in  a  product 
whosd  physical  form  and  texture  differ 
lly  from  those  of  other  boneless 
products  produced  by 
inal  deboning  techniques, 
lically  separated  poultry  is 
using  a  machine  that  operates 
diHiering  resistance  of  bone  and 
to  passage  through  small 
openiags,  whether  it  employs  sieves, 
(,  or  other  devices.  Such 
les  mechanically  separate  and 
most  of  the  bone  from  poultry 
3S  and  parts  of  carcasses 
ig  in  a  finely  comminuted,  paste- 
iduct.  The  starting  materials, 
may  have  undergone  an  initial 
eaking  process,  are  pushed 
ligh  pressure  through  equipment 
ertures  that  allow  a  small 
[t  of  powdered  bone  to  pass 
1  with  the  soft  tissue.  This  is 
it  than  boneless  poultry  derived 
[itional  means,  i.e.,  hand- 
debon  ng,  and  such  differences  have 
potent  al  consequences  for  consumer 
expect  itions.  FSIS  has  statutory 
respot  sibilities  under  the  Poultry 
Produi  Its  Inspection  Act  (PPIA)  and  the 
FMIA  |o  assure  that  consumers  receive 
poultry  and  meat  food  products  that  are 
not  ad  ilterated  and  that  bear  labeling 
that  is  not  false  or  misleading. 
Mecha  nically  separated  poultry  is 
produced  by  essentially  the  same 
technology  and  has  characteristics  (i.e., 
physic  il  form  and  texture)  similar  to 
those  ( if  the  livestock  product,  MS(S). 
Yet,  thle  regulatory  requirements  for 
labelii^g  these  two  products  currently 
are  inoonsistent  with  one  another. 
There:  are,  the  Agency  is  proposing  that 
furthe  regulatory  action  is  necessary 
pursui  nt  to  its  statutory  responsibilities 
to  pro!  Bct  the  public  and  prevent  the 
prepai  ition  and  distribution  in 
commi  irce  of  poultry  products  and  meat 
food  p  -oducts  which  are  misbranded  or 
not  pn  iperly  marked,  labeled,  or 
packaj  ed.  As  such,  the  Agency  is 
propoi  ing  in  a  separate  document  in 
this  is  ue  of  the  Federal  Register  to 
amencf  the  poultry  products  inspection 
regulations  (9  CFR  Part  381)  to  revise 
and  supplement  the  requirements  for 
the  maiufacture,  characteristics,  and 
labeling  of  poultry  products  produced 
by  me^anical  separation  and  the 
labelin  g  of  products  in  which  they  are 
used  a  \  ingredients. 

As  a  result  of  data  and  information 
provic  id  in  response  to  the  proposed 


rule  on  Meat  Produced  by  Advanced 
Meat/Bone  Separation  Machinery  and 
Meat  Recovery  Systems  and  otherwise 
acquired  by  FSIS,  FSIS  has  determined 
that  advances  in  meat/bone  separation 
machinery  and  meat  recovery  systems, 
which  do  not  grind,  «:rush,  or  pulverize 
bone  in  order  to  remove  skeletal  muscle 
tissue  adhering  to  bones  of  livestock 
(i.e.,  bones  of  cattle,  sheep,  swine,  and 
goats)  result  in  a  product  which,  unlike 
MS{S),  is  comparable  to  "meat"  as 
traditionally  defined. 

Since  the  197G's,  there  has  been 
increasing  commercial  production  of 
processed  meat  products  that  are 
formulated  with  comminuted  (i.e., 
ground)  meat.  e.g..  hot  dogs,  in  order  to 
meet  the  demands  of  the  market  for 
such  products.  Most  of  the  technology 
that  has  found  commercial  use  will 
evolve  in  the  form  of  improvements  to 
meet  the  demands  of  consiuners  and 
industry.  The  demands  of  the  industry 
have  centered  around  the  desire  to 
harvest  more  usable  protein,  i.e.,  muscle 
tissue,  and  to  find  alternatives  to 
recovering  more  usable  protein,  itom 
livestock  carcasses  to  meet  consumer 
demands  for  the  processed  meat 
products  formulated  with  skeletal 
muscle  tissue  obtained  by  mechanical 
removal.  Mechanization  also  diminishes 
the  economic  implications  of  removing 
meat  by  hand  caused  by  repetitive 
motion  disorders  for  workers  that  hand- 
debone  carcasses  and  parts  of  carcasses 
using  knives,  and  by  laiife  accidents. 
Industry'  data  ^  indicate  that  over 
300,000  cases  of  cumulative  traimia 
disorder  (e.g..  Carpal  Tunnel  Syndrome) 
have  occurred  in  Uie  meat  industry  due 
to  the  strain  of  repetitive  movements  to 
remove  meat  from  bones.  The  demands 
of  the  consumer  and  industry  have 
resulted  in  improvements  in  meat/bone 
separation  machinery  and  meat  recovery 
systems  to  improve  yields  and, 
simultaneously,  to  make  the  process 
better  ergonomically. 

Over  the  past  decade,  FSIS  has 
monitored  the  tremendous  strides  in 
modernizing  the  meat/bone  separation 
machinery.  FSIS  has  determined  that 
there  are  meat/bone  separators  and  meat 
recovery  systems  that  are  fundamentally 
different  than  the  machines  used  to 
manufacture  MS(S).  These  differences 
occur  in  terms  of  the  efficiency  and 
effectiveness  of  the  process  of  separating 
skeletal  muscle  tissue  from  bone. 


'  Data  received  in  comments  from  Longmont 
Foods  and  Biitterball  Turlcey  Company  on  Docket 
No.  93-008ANPR.  -Ubeling  of  Poultry  ProducU 
Produced  by  Mechanical  Deboning  and  Products  in 
Which  Such  Poultry  Product  Is  Used"  (58  FR 
33040).  June  1993.  These  data  are  available  for 
public  inspection  in  the  FSIS  Docket  Clerk's  offlce. 
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The  Removal  of  Muscle  Tissue  From 
Livestock  Bones 

Machines  that  are  classified  as  meal/ 
bone  separators  have  been  developed 
that  emulate  the  physical  action  of 
hand-held  high-speed  knives  for  the 
removal  of  skeletal  muscle  tissue  from 
bone,  e.g..  the  Wizard  knife.  The 
advances  in  meat/bone  separation  have 
led  to  recovery  systems  that  separate 
meat  from  bone  without  crushing, 
grinding,  or  pulverizing  bones  such  that 
the  meat  is  removed  by  shaving, 
pressing,  or  scraping  the  muscle  tissue 
fitjm  the  bone  surface  similar  to  the 
action  of  the  hand-held  high-speed 
knives.  Thus,  this  meat  is  obtained  in 
much  the  same  manner  as  that  which  is 
obtained  using  traditional  hand- 
deboning  techniques,  where  the  bones 
emerge  essentially  intact  and  in  natural 
physical  conformation  sepai^ely  from 
the  meat.  For  example,  the  most 
commonly  used  bones  would  include 
rib  bones  and  loin  bones  and  would  be 
recognized  as  such  when  they  emerge 
from  the  meat/bone  separation 
machinery.  FSIS  believes  that  the 
description  of  the  bones  from  which 
muscle  tissue  has  been  removed  as 
"essentially  intact"  is  consistent  with 
the  description  of  the  bones  resulting 
from  the  removal  of  muscle  tissue  by 
hand-deboning  using  knives,  including 
high-speed  mechanical  knives,  such  as 
the  Wizard  knife.  FSIS  recognizes  that 
even  when  meat  is  removed  with  the 
use  of  hand-operated  knives,  e.g.,  those 
used  in  the  processing  estabhshinent,  at 
the  supermarket  meat  counter,  or  by  the 
consumer,  there  is  the  possibility  of 
shaving,  pressing,  or  scraping  close  to 
the  bone  surface  so  as  to  unavoidably 
remove  a  minute  amount  of  the  bone's 
surface.  FSIS  has  determined  that  this  is 
a  normal  occurrence  because  of  the 
difficulty  in  exercising  precision  in 
hand-deboning  operations,  and.  as  such, 
it  is  still  in  conformance  with  good 
manufacturing  practices  that  render 
products  safe  and  wholesome.  Because 
the  bones  emerge  from  the  advanced 
meat/bone  separators  in  their  natural 
shape  and  structure,  i.e.,  with  the 
connective  tissue  linkages  that  normally 
occur  in  bones.  FSIS  maintains  that  they 
are  in  natural  physical  conformation. 
Furthermore,  under  FSIS"  longstanding 
boneless  meat  inspection  procedure  for 
meat  derived  by  hand-deboning 
techniques,  it  is  expected  that  the 
finished  comminuted  (i.e..  ground)  meat 
product  made  from  the  me.at  removed 
from  livestock  bones  contains  no  bone 
perceptible  to  sight  or  touch.  This  result 
would  be  expected  for  meat  derived 
from  the  advanced  meat/bono 


separation  machinery  and  recovery 
systems. 

In  contrast,  the  mechanism  of 
traditional  mechanical  deboning 
machines  from  which  MS(S)  results, 
involves  mechanically  separating  and 
removing  most  of  the  bone  bom 
attached  skeletal  muscle  of  livestock 
through  the  application  of  high  pressure 
to  crush,  grind,  and  pulverize  bones 
from  which  most  of  the  meat  has 
already  been  removed,  and  then  using 
high  pressure  to  force  the  resulting  paste 
through  a  sieve  to  separate  bone 
particles  and  fragments  that  result  from 
crushing  and  pulverizing  bones  during 
processing.  Because  of  the  mechanism 
,    of  the  machinery  used  to  manufactiue 
MS(S),  bone  and  bone  particles, 
including  bone  constituents  such  as 
bone  marrow  and  certain  minerals,  are 
incorporated  into  the  finished  product. 

The  regulation  on  MS(S)  in  9  CFR 
319.5  does  not  specify  the  type  of 
equipment  used  to  separate  and  remove 
bone  because  it  is  intended  to  cover  die 
product  manufactured  by  any  such 
machinery  that  operates  on  the  differing 
resistance  of  hard  bone  and  soft  tissue 
to  passage  through  small  openings, 
whether  it  employs  sieves,  screens,  or 
other  devices  and  whether  or  not  bones 
are  pre-broken  before  being  fed  into 
such  equipment.  However,  the 
regulation  on  MS(S)  is  not  intended  to 
apply  to  whole  pieces  of  muscle  tissue 
which  have  been  removed  from 
livestock  bones  by  mechanical  or  other 
means  (47  FR  28223).  FSIS  has 
determined  that  the  consistency  of 
MS(S)  and  its  content  of  bone,  including 
bone  marrow,  and  certain  minerals,  as 
well  as  muscle  tissue,  are  materially 
different  from  those  of  "meat,"  and  that 
these  differences  have  potential 
consequences  for  finished  product 
quality  and  for  health  and  safety  which 
are  addressed  by  the  regulations  for 
MS(S)  (9  CFR  318.18,  319.5.  and  319.6) 
and  supported  by  the  Agency's  1979 
report  on  the  health  and  safety  aspects 
of  mechanically  deboned  meat.-^ 

Starting  Materials 

The  starting  materials  from  which  the 
meat  from  advanced  meat/bone 
separation  machinery  and  meat  recovery- 
systems  results  are  intact  livestock 
bones  with  adhering  skeletal  muscle 
and  other  soft  tissue.  While  it  has  been 
reported  that  it  is  possible  to  use  whole 


'  A  copy  of  the  report  entitled.  "Health  and  Safety 
Aspects  of  the  Use  of  Mechanically  Dehonnl  Meat. 
Final  Kepon  and  Rccnmmendaliorfi,  i>elei.t  Punel" 
and  "Health  and  Salety  Aspects  of  the  Uiie  ol 
Mechanically  Deboned  Meat,  Volumi;  U. 
Background  Materials  and  Details  of  Data"  is 
BVHilable  for  public  inspection  in  the  h?»lS  Doi-knl 
Clerk's  uffiLe. 


carcasses,  the  raw  materials  for  this  type 
of  processing  generally  are  parts  of 
carcasses  with  skeletal  muacle  attached. 
Adhering  skeletal  muscle  tissue  usually 
varies  in  amount,  depending  on  the 
anatomical  origin  and  size  of  the  bones. 
Typically,  the  hvestock  bones  with 
adhering  skeletal  tissue  applicable  to 
the  advances  in  meat  recovery  are  those 
where  the  adhering  tissue  cannot  be 
efficiently  or  effectivdy  removed  by 
traditional  hand-deboning  techniques, 
and  die  bones  are  of  sufficient  hairiness 
and  of  appropriate  size  compatible  with 
the  operation  of  the  advanced  meat/ 
bone  separator  and  meat  recovery 
system.  It  is  FSIS'  understanding  Uiat 
die  advanced  machinery  is  capable  of 
handling  medium  to  smaller  siae  bones, 
e.g.,  rib  bones,  button  bones,  loin  bones, 
and  feaUier  bones.  The  fact  that  no  bone 
crushing,  grinding,  or  pulverizing 
occurs  limits  die  types  of  bones  that  are 
used.  The  bones  must  be  hard  enough 
to  emerge  from  the  process  essentially 
intact  and  in  natural  physical 
conformation. 

In  the  traditional  mechanical 
deboning  process,  described  in  the  1982 
final  regulations  on  MS(S)  (47  FR 
28214),  it  is  possible  to  use  whole 
carcasses:  however,  generally,  the  raw 
materials  for  the  conventional  process 
are  parts  of  carcasses  bom  which  most 
of  the  skeletal  muscle  already  has  been 
removed  by  traditional  hand-deboning 
methods.  With  the  mechanical  deboning 
technology  described  in  the  regulations 
on  MS{S),  these  bones  are  broken  up 
and  pushed  under  high  pressure 
t  u-ough  equipment  with  apertures  that 
allow  a  small  amoimt  of  powdered  bone 
to  pass  through  wiUi  the  soft  tissue. 

Characteristics  and  Composition  of 
Meat 

FSIS  has  determined  that  the  rcbulting 
product  derived  from  advanced  meat/ 
bone  separation  machinery'  and  meat 
recovery  systems  is  comparable  to  meat 
derived  by  hand-deboning  techniques, 
including  the  use  of  high-speed 
mechanical  knives  and  that,  as  such  it 
warrants  classification  as  "meat."  FSIS 
has  also  determined  that  current 
relevant  Federal  meat  inspection 
regulations  on  labeling  meat  shotjM 
apply  and.  as  such,  the  product  dbrivrd 
from  advanced  meat/bone  separation 
machinery  and  recovery  systems  may  be 
described  b\-  any  term  that  acciiratrly 
refiecfs  it  as  "meat."  Advanced  mc.it/ 
bone  separation  machinery  and  meat 
recovery  systems  apply  a  process 
mechanism  that  shaves,  presses  (ir 
scrapes  adhering  tissue  from  the  surtiux 
of  livestock  bones.  The  machines  di>  m»t 
grind,  crush,  or  pulverize  bun«!S  to 
si>parale  muscle  tissue,  and  tiie  Ikhm-s 
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and  the  interconnecting  soft  tissues  that 
link  bones  emerge  from  the  process  in 
a  manner  consistent  with  hand- 
deboning  operations  that  use  knives. 

Meat  products  derived  by  advanced 
meat/bone  separation  are  characterized 
by  identiHabie  muscle  fiber  structure, 
visible  differentiation  of  lean  and  fat, 
and  components  normally  associated 
with  and  expected  in  meat  obtained  by 
hand-deboning,  including  that  obtained 
by  using  mechanical  knives.  The 
advanced  recovery  systems  produce 
distinct  whole  pieces  of  skeletal  muscle 
tissue  with  a  well-defined  particulate 
size  similar  in  consistency  to  (species) 
trimmings  derived  by  hand-deboning 
and  used  to  formulate  processed  meat 
products.  The  color  of  the  meat  derived 
from  these  systems  is  similar  to  that  of 
(species)  trimmings.*  As  such,  the  meat 
derived  from  the  advanced  meat/bone 
separation  and  recovery  systems 
conforms  to  the  definition  of  "meat" 
because  it  has  the  functional  and 
chemical  characteristics  of  meat;  there 
are  no  powdered  bone  or  constituents  of 
bone,  e.g.,  bone  marrow,  that  are  not  in 
conformance  with  the  definition  and 
expectation  of  meat  or  that  which  would 
render  the  product  adulterated  or 
misbranded  under  the  regulations.  FSIS 
has  determined  that,  unlike  MS(S), 
consumer  expectations  of  "meat"  are 
met  with  regard  to  the  product  obtained 
ht)m  the  advances  in  meat/bone 
separation  machinery  and  recovery 
systems,  because  the  product's ' 
characteristics,  in  terms  of  appearance 
and  texture,  and  its  composition  are 
similar  to  those  of  "meat,"  as  currently 
defined  in  9  CFR  301.2{rr). 

In  contrast,  MS(S)  differs  from  hand- 
deboned  meat  and  the  meat  derived 
from  advanced  meat/bone  separation 
due  to  its  highly  comminuted,  spread- 
like consistency  and  its  content  of 
varying  amounts  of  bone,  including 
bone  marrow,  and  certain  minerals,  as 
well  as  muscle  tissue.  MS(S)  is 
amorphous  and  lacks  the  characteristic 
components  seen  in  meat,  e.g.,  muscle 
fiber,  the  presence  of  connective  tissue 
fibers  in  the  way  they  occur  naturally, 
and  distinct  lean  and  fat  components. 
These  characteristics  render  the  product 
materially  different  than  meat. 

Characteristics  of  Meat/Bone  Separation 
Machinery 

Machinery  of  the  type  described  as 
advanced  meat/bone  separation 
machinery  and  meat  recovery  systems 
-  has  been  developing  over  the  past  15 


*Dat,i  provided  to  the  Agpncy  by  Millbank 
Processing  Marhincry  tnc.  Englewond.  Colorado, 
are  availublir  for  public  inspection  in  the  FSIS 
Docket  tilerii'sofnce. 


separatio: 
systems, 
from  adv 


years.  FSl  S  believes  that  the  use  of  such 
machines  has  been  limited  because  of 
the  uncer  ain  regulatory  status  of  the 
product  fi  om  these  machines.  It  has  not 
been  cleai  ly  defined  through  regulatory 
means  thi  t  the  product  of  these 
machines  would  continue  to  be  declared 
as  meat  oi  if  the  product  might  be 
reclassific  d  as  MS(S)  or  some  other 
unique  in  ;redient  that  would  be 
identified  on  the  label  of  products  in 
which  it  is  used  as  an  ingredient.  In 
order  to  clarify  this  situation,  the 
Agency  dftcided  to  publish  a  proposal 
that  clear  y  defines  as  "meat,"  product 
resulting  rom  these  advanced  systems. 

The  Propi  oal 

On  Mar  :h  3, 1994,  FSIS  published  in 
the  Feder  d  Register  a  proposed  rule  (59 
FR  10246  to  amend  the  Federal  meat 
inspectioi  i  regulations  by  amending 
definition  of  "meat"  set  forth  in  9  CFR 
301.2(rr)  tip  include  as  "meat,"  product 
resulting  pom  advanced  meat/bone 
I  machinery  and  recovery 
istablishing  criteria  for  meat 
need  meat/bone  separation 
machinerV  and  recovery  systems,  and 
establishi  ig  requirements  for  the 
handling  3f  meat  derived  from  advanced 
meat/bon  t  separation  machinery  and 
recovery  i  ystems,  as  well  as  the  material 
from  whit  h  it  is  derived.  A  summary  of 
the  propo  >ed  rule  follows. 

1.  Definit  on  of  Meat 

FSIS  pr  sposed  to  amend  the 
definition  of  "meat"  set  forth  in  9  CFR 
301.2(rr)  i  if  the  Federal  meat  inspection 
regulatioi  s  to  include  as  "meat," 
product  n  leeting  certain  criteria,  that  is 
derived  fflom  the  mechanical  separation 
of  skeletal  muscle  tissue  from  the  bones 
of  livesta  ;k  by  using  advanced 
mechanic  il  meat/bone  separation 
machiner  r  and  meat  recovery  systems 
that  do  n<  t  crush,  grind,  or  pulverize 
bones,  an  1  from  which  the  bones 
emerge  c«  mparable  to  those  resulting 
from  ham  -deboning.  i.e.,  essentially 
intact  anc  in  natural  physical 
conforma  ion  such  that  they  are 
recogniza  Ae  as  loin  bones,  rib  bones, 
etc.,  whei  they  emerge  from  the 
machiner  r. 


2.  Criterii 
Advancet 
Machine^' 

FSIS 
quality 
meat 
separatioi 
systems 
such 


program  ki 
with  con;  umer 


for  Meat  Derived  From 
Meat/Bone  Separation 
■  and  Recovery  Systems 

p^^posed  to  establish  protein 
calcium  content  criteria  for 
derived  from  advanced  meat/bone 
machinery  and  meat  recovery 
d  assure  its  compliance  with 
criteria  through  a  quality  control     ' 
order  to  assure  conformance 
expectations  of  "meat" 
and  production  of  "meat"  comparable  to 


a  ic 


that  obtained  by  hand-deboning 
techniques.  A  maximum  calcium 
content  (as  a  measure  of  bone  solids)  of 
not  more  than  0.15  percent  or  150  mg/ 
100  gm  of  product  (within  a  tolerance  of 
0.03  percent  or  30  mg)  and  a  minimum 
protein  quality  requirement  of  a  protein 
digestibility-corrected  amino  acid  score 
(PDCAAS)  of  not  less  than  40  expressed 
as  a  percent,  or  an  alternative  measure 
of  at  least  33  percent  essential  amino 
acids  (EAA)  of  the  total  amino  acids 
present,  was  proposed  to  be  established 
for  the  product. 

a.  Calcium  content.  FSIS  proposed  to 
include  in  the  amendment  to  the 
definition  of  "meat,"  criteria  on 
maximum  calcium  content  (as  a 
measure  of  bone  solids  content)  of  this 
meat  to  assure  that  the  meat  derived 
from  advanced  meat/bone  separation 
machinery  and  recovery  systems  is  both 
consistent  with  consumer  expectations 
of  "meat,"  e.g.,  beef  trimmings,  and 
comparable  to  "meat,"  as  traditionally 
defined,  that  is  used  to  formulate  further 
processed  meat  food  products.  The 
criteria  is  a  measure  designed  to  ensure 
that  bones  are  not  crushed,  ground,  or 
pulverized  diuing  processing.  The 
maximum  calcium  content  of  0.15 
percent  or  150  mg/100  gm  of  product  is 
supported  by  data  submitted  to  FSIS  for 
the  product  derived  from  advanced 
meat/bone  separation  machinery.* 
Furthermore,  based  upon  analytical 
repeatability  studies  conducted  by  the 
Agency  for  calcium,  FSIS  proposed  to 
establish  a  tolerance,  i.e.,  an  allowance 
for  statistical  variability,  of  0.03  percent 
or  30  mg/100  gm  for  individual 
samples.^ 

b.  Protein  quality.  FSIS  proposed  to 
require  that  meat  derived  from 
advanced  meat/bone  separation 
machinery  and  recovery  systems  meet  a 
minimum  protein  quality  requirement — 
a  PEXHAAS  of  not  less  than  40  expressed 
as  a  percent  and  to  accept  as  evidence 
of  compliance  with  this  requirement  an 
alternative  measurement — the  content  of 
^  essential  amino  acids  being  at  least  33 
percent  of  the  total  of  1 7  amino  acids 
present.  The  protein  digestibilityr 
corrected  amino  acid  score  was 
proposed  to  be  determined  by  methods 
given  in  sections  5.4.1.  7.2.1,  and  8.00 
in  the  "Protein  Qualitv  Evaluation, 
Report  of  the  )oint  FAO/VVHO  Expert 
Consultation  on  Protein  Quality 


'  A  summary  report  of  data  provided  to  FSIS  on 
the  calcium  content  of  meat  from  advanced  meat/ 
bone  separation  machinery  and  recovery  systems  is 
available  for  public  inspection  in  the  FSIS  Docket . 
Clerk's  office. 

*A  copy  of  an  FSIS  report  containing  data  on  the 
repeatability  of  analyzing  calcium  content  IJune 
1992)  is  available  for  public  inspection  in  the  FSIS 
Docket  Clerk's  office. 
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Evaluation"  which  was  incorporated  by 
reference  in  the  proposed  rule.  The 
proposed  protein  digestibility-corrected 
amino  acid  score  of  not  less  dian  40 
expressed  as  a  percent  is  consistent  with 
nutrition  labeling  requirements  for 
protein  in  foods  for  children  older  than 
one  but  less  than  four  years  of  age. 
Protein  quality  is  a  measure  of  the 
content,  proportion,  and  availability  of 
essential  amino  acids  in  food  protein 
and  a  measure  of  the  ability  of  the  food 
protein  to  support  human  growth  and 
body  protein  maintenance. 

FSIS  proposed  to  permit  an 
alternative  measurement  to  the  protein 
digestibility-corrected  amino  acid  score 
method,  which  requires  a  digestibihty 
measurement  in  addition  to  an  amino 
acid  analysis,  to  control  the  cost  of 
monitoring  compliance  with  the  protein 
quality  requirement.  FSIS  proposed 
that,  for  the  purpose  of  measuring  the 
protein  quality  of  meat  derived  from 
advanced  meat/bone  separation 
machinery  and  recovery  systems,  an 
alternative  measurement  of  protein 
quality  would  be  allowed  that  is 
comparable  to  the  protein  digestibility- 
corrected  amino  acid  score.  This 
measure  would  be  based  on  a 
comparison  between  the  "essential 
amino  add  content  of  meat"  and  "total 
amino  acids  present  in  meat,"  i.e..  an 
essential  amino  acid  content  of  at  least 
33  percent  of  the  total  amino  acids 
present  in  the  meat.  Essential  amino 
acid  content  includes  isoleucine, 
leucine,  lysine,  methionine, 
phenylalanine,  threonine,  and  valine 
content,  and  the  total  amino  acids 
present  include  isoleucine,  leucine, 
lysine,  methionine,  phenylalanine, 
threonine,  valine,  tyrosine,  arginine, 
histidine,  alanine,  aspartic  acid, 
glutamic  acid,  glycine,  proline,  serine, 
and  hydroxyproline  content.  The 
proposed  rule  required  essential  amino 
acid  content  to  be  determined  by 
methods  given  in  sections  5.4.1,  7.2.1. 
and  8.00  in  the  "Protein  Quality 
Evaluation,  Report  of  the  Joint  FAQ/ 
WHO  Expert  Consultation  on  Protein 
QuaUty  Evaluation"  which  was 
incorporated  by  reference  in  the 
proposed  rule. 

c.  Quality  control.  FSIS  proposed  to 
require  that  meat  derived  from 
advanced  meat/bone  separation 
machinery  and  recovery  systems  be 
produced  under  an  approved  quality 
control  program.  The  function  of  a 
quality  control  program  would  be  to 
restrict  potentid  deviations  from  the 
prescribed  definition  of  meat  by 
controlling  the  factors  that  can  affect 
conformance  with  the  definition.  Thus, 
FSIS  proposed  to  require  that  the 
quality  control  program  provide  the 


controls  and  information  necessary  to 
assure  that  the  meat  from  advanced 
meat/bone  separation  and  recovery 
systems  will  meet  each  of  the 
requirements  of  the  regulations  and  will 
enable  establishment  personnel  and 
FSIS  to  monitor  it  for  effectiveness.  FSIS 
focused  on  methods  that  would 
maintain  the  imiformity  of  starting 
■  materials,  and  control  the  handling  and 
processing  of  starting  materials  and 
resulting  product.  It  was  proposed  that 
the  methods  of  analysis  for  calcium  and 
protein  quality  that  were  permitted  and 
that  were  intended  to  be  used  should  be 
identified  in  the  quality  control  system. 

Under  the  proposal,  the  owner  or 
operator  of  an  establishment  that 
intends  to  manufacture  meat  from 
advanced  meat/bone  separation 
machinery  and  recovery  systems  would 
request  the  Administrator  of  FSIS  to  | 
approve  the  establishment's  quality 
control  program.  The  procedures  and 
criteria  for  receiving  such  requests  and 
assessing  the  adequacy  of  programs  for 
quality  control,  as  well  as  for 
terminating  approval,  would  be  those 
set  forth  in  9  CFR  318.4. 

To  ensuie  that  product  satisfies  the 
calcium  requirement,  FSIS  proposed 
that  a  sample  of  at  least  1  pound  from 
each  lot  of  production  would  be  taken 
and  analyzed  for  calcium.  A  lot  would 
consist  of  the  meat  derived  from 
advanced  meat/bone  separation 
machinery  and  recovery  systems, 
designated  as  such  by  the  operator  of 
the  establishment  or  his  or  her  agent, 
from  the  product  produced  from  a  single 
species  of  livestock  in  no  more  than  one 
continuous  shift  of  up  to  12  hours.  The 
results  from  chemical  analyses  would  be 
compared  to  the  requirement  of  150  mg/ 
100  gm  of  product  within  a  tolerance  of 
0.03  percent  or  30  mg.  If  statistical 
evidence  exists  that  product  may  not  be 
in  compliance,  then  further  sampling  of 
the  product  was  required  to  demonstrate 
that  the  product  is  in  compliance  with 
requirements  for  meat  derived  from 
meat/bone  separation  and  recovery 
systems. 

FSIS  proposed  that  statistical 
evidence  of  non-compliance  exists 
when  an  individual  analytical  result  is 
more  than  0.03  percent  (i.e.,  30  mg) 
above  the  requirement,  i.e.,  greater  than 
0.18  percent  (i.e.,  180  mg).  (This 
tolerance  is  derived  by  equating  it  to 
three  times  the  expected  standard 
deviation  (i.e.,  0.1  percent)  of  the 
analytical  procedure  used  by  FSIS  to 
measure  the  calcium  contents  in 
samples.) ' 


If  any  single  analytical  result  is  more 
than  0.18  percent,  FSIS  proposed  that, 
before  product  &x)m  a  production  lot 
that  is  still  at  the  estabUshment  or  one 
subsequently  produced  can  be 
considered  to  be  in  compliance,  at  least 
three  samples  »  from  that  lot  must  be 
taken  and  analyzed  for  calcium,  either 
separately  or  as  a  composite  (i.e., 
combining  the  three  samples  for 
analysis),  at  the  option  of  the 
establishment.  The  average  of  the  results 
or  the  composite  result  must  comply 
with  the  requirement  for  calcium  (i.e.. 
less  than  or  equal  to  0. 1 5  percent). 
Taking  three  samples  from  each 
subsequently  produced  lot  would 
t:ontinue  until  five  consecutive  lots' 
have  mean  or  composite  results  less 
than  or  equal  to  0.15  percent.  Individual 
results  or  an  average  of  results  would  be 
rounded  to  the  nearest  0.01  percent 
based  on  the  precision  of  the 
methodology  for  measiuing  calcium.  If 
the  FSIS  program  official  detects  any 
results  out  of  compliance,  the  program 
official  may  undertake  normal 
compUance  procedures. 

FSIS  proposed  that,  if  the  statistical 
evidence  indicated  that  a  production  lot 
was  not  in  compliance  with  the  calcium 
requirement,  the  lot  must  be  labeled  as 
MS(S)  and  meet  the  requirements  for 
MS(S)  in  9  CFR  319.5.  FSIS  indicated 
that  in  this  situation,  it  believed  that  the 
process  was  out  of  control,  and  that 
there  was  the  likelihood  that  too  much 
calcium  had  been  incorporated  in  the 
recovered  meat,  and,  therefore,  it  should 
be  identified  as  MS(S). 

FSIS  proposed  that  at  least  1  pound 
of  product  be  sampled  each  week  during 
production  of  a  lot  for  conformance 
with  protein  quality  criteria.  It  was 
proposed  that  once  three  consecutive 
results  from  three  production  lots  were 
in  compliance  with  the  criteria  on 
protein  quality  (i.e.,  a  protein 
digestibility-corrected  amino  acid  score 
or  essential  amino  acid  content), 
sampling  of  production  lots  could  be 
reduced  to  a  monthly  basis.  It  was  also 
proposed  that  after  6  months,  sampling 
of  production  lots  could  be  reduced  to 
a  quarterly  basis.'"  Subsequently,  if 
samples  are  out  of  compliance. 


^Data  from  an  FSIS  study  are  available  for  public 
inspection  in  the  FSIS  Docket  Clerk's  ofnce. 


"Three  samples,  either  analyzed  as  individual 
samples  or  as  a  composite  sample  (i.e.,  combining 
the  three  samples),  are  statistically  representative 
for  measuring  calcium  in  a  production  lot. 

*The  provision  for  sampling  five  consecutive 
production  lots  is  based  on  statistical  sampling 
principles  that  ensure  that  the  process  is  in  control 
and  that  mean  or  composite  calcium  results  arc  less 
than  or  equal  to  the  calcium  requirement. 

"This  sampling  schedule  ensures  the  statistical 
representation  of  the  production  lots  is  achii-vpii  j:i 
regard  to  measuring  protein  quality. 
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sampling  each  week  would  be  repeated 
until  the  results  are  in  compliance. 

A  maioT  concern  of  FSIS  is  the 
assurance  that  consumers  receive  the 
quality  of  meat  tihcy  expect  in  terms  of 
the  value  of  protein  needed  to  sustain 
good  nutrition.  Therefore,  FSIS 
proposed  that  product  from  advanced 
meat/bone  separation  machinery  and 
recovery  systems  that  did  not  meet  the 
requirements  of  the  criteria  for  protein 
quality  be  identified  as  "(species)  fat"  or 
"(species)  connective  tissue,"  and 
labeled  in  accordance  with  the 
applicable  provisions  in  9  CFR  part  317. 
Protein  quality  values  less  than  the 
proposed  criteria  are  comparable  to 
those  associated  with  "(species)  fat"  and 
"(species)  connective  tissue." 

3.  Handling  Requirements 

FSIS  prop>osed  to  specify 
requirements  for  the  handling  of 
material  th^  is  to  be  processed  into 
meat  derived  from  advanced  raeat/bone 
separation  machinery  and  recovery 
systems  and  for  handling  such  product. 
FSIS  proposed  that  the  handling  of  such 
material  comply  with  the  same 
provisions  as  are  currently  prescribed  in 
9  CFR  318.18  for  handling  material  for 
mechanical  processing.  These 
requirements  would  provide  that 
material  to  be  processed  into  meat 
derived  from  advanced  meat/bone 
separation  machinery  and  meat  recovery 
systems  be  processed  within  1  hour 
from  the  time  it  is  cut  or  separated  from 
livestock  carcasses  or  parts  of  carcasses, 
except  that  such  product  may  be  held 
for  no  more  than  72  hours  at  40  "F  (4 
'C)  or  less,  or  held  indefinitely  at  0  "F 
( - 18  "Q  or  less.  It  vras  proposed  that 
meat  from  advanced  meat/bone 
separation  machinery  and  recovery 
systems  must  be  used  as  an  ingredient 
in  a  meat  food  product  directly  after 
being  processed,  except  that  it  may  be 
held  prior  to  such  use  for  no  more  than 
72  hours  at  40  'F  (4  "O  or  less  or 
indefinitely  at  0  •?  ( - 18  ^C)  or  less. 

Discnssioii  of  Comments 

FSIS  received  30  comments  in 
response  to  the  proposed  rule.  Fifteen 
comments  were  submitted  by 
consumers,  9  by  food  manufacturers/ 
distributors,  4  by  trade  associations,  1 
by  a  member  of  academia,  and  1  by  a 
machinery  manufacturer.  The  majority 
of  the  comments  supported  the 
proposed  rule,  provided  that  some 
modification  or  deletion  is  made  uith 
regard  to  the  proposed  requirements  for 
protein  quality,  quality  control,  and 
luindling. 


Consumets  Comments 

All  15  oonsiuners  supported  the 
proposed  rule  and  stated  that  the  new 
nutritional  labeling  on  meat  and  poultry 
will  help  satisfy  the  information^  needs 
of  consTuier's  regarding  the  nutrient 
contents  of  meat  and  meat  products 
containin  i  meat  as  an  ingredient, 
includin;  meat  produced  by  advanced 
meat/bon ;  separation  and  meat  recovery 
systems. 

Food  Maaufacturers^istributors 
Comments 

TTiree  tod  manufacturers/distributors 
who  subi  litted  comments  did  not 
provide  c  omments  that  either  support  or 
take  issu<  with  any  particular  facet  of 
the  prop4:  sal;  their  comments  were 
general  ii :  nature.  They  stated  that  they 
support  i  armonization  of  regulations  for 
meat  and  poultry  products  and  would 
endorse  i  regulation  that  would  allow 
meat  pro  lucts  with  bone  solids  contents 
of  less  th  tn  or  equal  to  1  percent 
(measiue  i  as  calcium)  to  be  categorized 
as  meat  (  .e.,  "species"),  regardless  of 
the  procc  sing  procedure,  i.e., 
traditionil  mechanical  deboning  or 
advanced  meat/bone  separation  and 
meat  recovery  systems.    _ 

The  ot  er  six  comments  submitted  by 
the  food  nanufacturers/distributors 
supportefl  the  proposed  rule,  provided 
that  some  modifications  are  made  in 
specific  ireas,  i.e.,  the  definition  of 
meat,  calcium  content  criteria,  protein 
quality,  ouahty  control,  handling 
requirements,  and  bone  breakage 
tolerance  and  the  new  machinery- 
All  six  food  manufacturers/ 
distributi  »rs  to  wrihich  the  previous 
paragrap  i  reiisrs  had  some  reservations 
about  th(  definition  of  the  meat  derived 
from  the  advanced  machinery  and 
recovery  systems  and  the  types  of 
machine  y  capable  of  producing  such 
meat.  Th  »ir  statements  indicated  that  it 
is  not  ne  »ssary  to  define  meat  by 
making  ( istinctions  based  upon 
whether  specific  pieces  of  machinery  do 
or  do  no  crush,  g'ind  or  pulverize 
bones;  if  product  complies  with  finished 
product  :alcium  requirements,  the 
specific  ( if  the  methods  of  processing 
should  b  i  irrelevant.  This  was  based  on 
a  belief  t  lat  there  is  equipment  that  can 
successfi  illy  separate  "meat"  where 
grinding  crushing,  or  pulverizing  is  part 
of  the  pr  tcess.  These  same  commenters 
suggests   that  incidental  bone  breakage 
occurs  d  iring  any  meat/bone  separation 
operatioi  i,  therefore,  it  should  be  clearly 
identifie  1  that  irK:idental  bone  breakage 
would  b  I  acceptable  and  would  be 
controlU  d  by  bone  particle  size  limits. 
It  was  al  ;o  suggested  by  one  commenter 
that  the  vord  "crushins"  should  be 


substituted  with  the  word  "chopping" 
when  describing  meat  and  machinery 
systems  that  do  not  "chop."  grind,  or 
pulverize  bones  because  such  systems 
do  result  in  some  minor  "crushing." 

Of  the  six  food  manufactiirers/ 
distributors  that  supported  the  proposal 
with  some  condition  for  modification, 
three  supported  the  caldiun  criteria  in 
the  proposed  rule.  The  other  three  did 
not  support  it  stating  that  (1)  the  Agency 
should  develop  a  «ngle  calcium  criteria 
applicable  to  adl  "meat"  species,  which 
should  be  applied  to  all  products 
independent  of  the  processing  method 
or  bone  separation  technique.  (2) 
product  should  be  from  skeletal  muscle 
tissue  and  contain  no  more  than  1 
percent  bone  solids  or  an  equivalent 
calcium  content  of  250  mg/100  gm  of 
product,  and  (3)  any  meat  with  1 
percent  bone  or  more  than  0.235  percent 
calcium  should  be  called  by  its  common 
or  usiial  name  regardless  of  species. 

Of  the  six  food  manufactiuers/ 
distributors  who  supported  the  proposal 
with  some  condition,  two  supported  the 
protein  quafity  criteria  in  the  proposed 
rule.  The  other  four  did  not  support  the 
proposed  criteria  citing  that  (1)  the 
nutritive  value  of  meat  is  well 
recognized,  and  the  amino  acid  content 
of  meat  separated  by  hand,  or  by 
machine,  will  be  the  same  when  the 
same  beginning  sources  are  used;  (2)  to 
segregate  'meat"  from  a  mechanical 
source  from  hand  deboned  "meat"  by 
requiring  an  amino  acid  analysis  casts 
undeserved  doubts  upon  the  meat  from 
mechanical  means,  especially  if  it  is 
asserted  to  be  compositionaliy  the  same 
as  hand-deboned  meat;  (3)  if  this  ruling 
is  to  recognize  meat  from  a  mechanical 
process  as  "meat,"  then  the  protein 
quality  requirement  for  mechanically 
"harvested"  meat  is  unfounded;  (4)  the 
marketplace  will  dotennine  the  quality 
of  the  protein  in  the  meat  produced  by 
mcat/boce  separation  machinery  and 
meat  recovery  systems;  (5)  protein 
quality  was  not  an  issue  with  the 
Nutrition  Labeling  and  Education  Act  of 
1990,  so  it  should  not  be  of  concern  as 
a  processing  control  for  a  product  that 
will  eventually  be  nutritionally  labeled; 
(6)  if  the  protein  quality  is  of  such  a 
concern,  it  should  be  a  mandatory 
parameter  and  required  to  be  labeled  in 
the  Nutrition  Facts  pjanel  on  all 
products;  and  (7)  products  that  require 
such  extensive  testing  will  take  2  to  3 
days  turnaround  fust  to  ensure  the 
product  meets  compliance. 

Of  the  six  food  manufacturers/ 
distributors  who  supported  the  proposal 
with  some  condition  for  modification, 
only  one  supported  the  quality  control 
criteria  in  the  proposed  rule.  The  other 
five  did  not  support  the  provisions  fta- 
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auaUty  control  in  the  proposed  rule  and 
leir  statements  included  the  following: 
(1)  Mandatory  quality  control  programs 
will  be  an  additional  burden  for  the 
meat  processor  in  situations  where 
special  controls  are  not  needed;  (2)  the 
process  of  separating  meat  from  bones 
has  been  historically  accepted  by  the 
Agency  and  the  industry  without 
mandatory  programs;  (3)  the  process  is 
comparable  to  removing  meat  from 
bones  by  hand,  a  situation  that  does  not 
require  a  mandatory  quality  control 
program;  (4)  if  the  definition  of  meat 
includes  an  evaluation  of  the  physical 
condition  of  the  bones  after  the  meat  has 
been  removed  plus  the  bone  content  of 
the  meat  as  measiued  by  calcium 
content,  the  proposal  should  be 
referring  to  a  partial  quality  control 
program  to  ensure  appropriate  labeling 
requirements  are  met;  (5)  the 
Department  can  and  should  maintain  its 
focus  on  food  safety  questions  and  not 
quality  issues,  possibly  through  the 
requirement  of  some  type  of  Hazard 
Analysis  Critical  Control  Point  (HACCP) 
program;  and  (6)  issues  of  product 
quality,  as  opposed  to  safety,  should 
remain  within  the  discretion  of  the 
processing  establishment. 

Of  the  six  food  manufacturers/ 
distributors  who  supported  the  proposal 
with  a  condition  for  modification,  three 
supported  the  handling  requirements 
criteria  in  the  proposed  rule.  The  other 
three  did  not  support  the  rule  and  their 
statements  included  the  following:  (1)  If 
the  current  industry  practices  are 
reviewed,  the  Agency  will  find 
numerous  processors  that  exceed  the 
proposed  72-hour  time  limit  for  using 
starting  materials  and  the  meat  derived 
from  the  advanced  systems;  (2)  today, 
storage  of  meat  from  advanced  systems 
at  temperatures  colder  than  40°  F  (4°  C) 
and  pre-blending  meat  from  advanced 
systems  with  curing  ingredients  allows 
the  time  necessary  for  transporting  and 
processing;  (3)  requiring  the  proposed 
time/temperatiue  criteria  will  change 
the  nature  of  meat  as  traded  today  by 
restricting  supply  locations  and  will 
alter  the  economic  balance  of  the 
market — some  processors  may 
discontinue  use  of  these  materials 
because  they  cannot  receive  adequate 
supplies  in  72  hours;  and  (4)  the 
producing  plant  should  be  responsible 
for  controlling  the  environment  around 
meat  from  advanced  systems  to  ensiue 
that  microbial  spoilage  does  not  occur. 

Trade  Association  Comments 

Three  of  the  four  trade  associations 
commenting  on  the  proposed  rule 
supported  its  provisions,  provided  that 
some  modifications  are  made  in  specific 
areas  (i.e.,  the  definition  of  meat. 


calciiun  content  criteria,  protein  quaUty, 
quality  control,  and  handling 
requirements).  The  other  trade 
association  did  not  support  the 
proposed  rule  and  suggested  that  parity 
was  the  issue  in  defining  meat  and  that 
the  same  labeling  that  is  required  for 
MS(S)  should  apply  to  MDP. 

All  four  trade  associations  had  some 
concerns  regarding  the  proposed 
calciiun  content  criteria  and  their 
statements  included  the  following:  (1) 
Establishing  a  uniform  standard  for 
calcium  content  for  both  meat  and 
poultry  (i.e.,  250  mg/100  gm  of  product 
of  calcium)  would  create  comparability; 
and  (2)  a  calcium  content  limit  is 
unnecessary;  the  Department's  nutrition 
labeling  requirements  will  serve  to 
ensure  that  all  consiuners  will  receive 
specific  calcium  information. 

Three  of  the  four  trade  associations 
had  some  reservations  regarding  the 
proposed  proteinquaUty  requirements 
and  their  statements  included  the 
following:  (1)  A  protein  digestibility 
corrected  amino  acid  score  of  not  less 
than  40  expressed  as  a  percent  or  an 
essential  amino  acid  content  of  at  least 
33  percent  of  the  total  amino  acids 
present  in  the  meat  should  not  be 
'required  by  this  or  any  other  regulation 
because  protein  quality  varies 
significantly  throughout  the  meat  and 
food  supply  as  a  whole;  (2)  protein 
quality  is  a  marketplace  issue  and  need 
not  be  regulated  by  an  Agency  which  is 
focusing  on  direct  food  safety  concerns; 
(3)  the  United  States  is  not  a  protein 
deficient  society  which  requires  every 
protein  source  to  be  of  highest 
"quahty";  and  (4)  there  should  be  no 
restrictions  on  protein  and  fat  content 
for  product  qualified  to  be  labeled  as 
"meat"  because  the  protein  and  fat 
content  of  finished  products  will  either 
be  dictated  by  existing  regulatory 
finished  product  standards,  or  by 
manufacturing  specifications,  and/or 
will  be  fully  delineated  in  nutrition 
labeling  on  finished  food  product 
packages. 

Three  of  the  four  trade  associations 
had  some  reservations  regarding  the 
proposed  requirement  for  a  mandatory 
quality  control  program  to  assure 
compliance  with  the  provisions  of  the 
definition  of  meat  derived  from 
advanced  systems.  Their  statements 
included  the  following:  (1)  This 
requirement  would  only  serve  to  impose 
a  special  requirement  upon  a  newer 
technology  and  a  discrete  sub-category 
of  product  in  an  arbitrary  manner  when 
other  technology  does  not  induce  the 
same  requirement;  and  (2)  partial 
quality  control  programs  should  be  a 
voluntary  option. 


Three  of  the  foiu  trade  associations 
had  some  reservations  regarding 
handling  requirements  and  their 
statements  included  the  following:  (1) 
Proper  product  handUng  is  a  legitimate 
concern  for  both  government  and 
industry,  but  there  is  no  apparent  basis 
for  singling  out  the  product  to  be 
addressed  by  the  regulation  for  special 
scrutiny;  such  detailed  requirements  are 
not  in  place  for  other  meat  products, 
e.g.,  groimd  beef;  (2)  issues  which  truly 
relate  to  food  safety  concerns  will  be 
addressed  more  frequently  in  industry 
HACCP  programs  as  the  Agency 
proceeds  to  clarify  its  HACCP  strategy, 
and  (3)  because  such  refrigeration/ 
freezing  requirements  may  be  more 
broadly  appUed  to  other  red  meat 
products,  they  should  be  developed 
separately  from  the  current  proposal,  be 
broadly  based,  and  preferably  handled 
vrithin  a  company's  HACCP  fi^mework. 

Machinery  Manufacturer  Comment 

The  manufactvirer  of  machinery 
supported  the  proposed  rule.  The 
machinery  manufacturer  also  stated 
that,  with  this  new  technology,  meat 
processors  will  be  able  to  fully  utilize 
edible  portions  of  meat  carcasses  by 
mechanical  means  without  the 
incorporation  of  pulverized  bone  or 
otherwise  introducing  significant  levels 
of  bone  that  are  of  potential  health 
consequence  into  meat  systems. 

Member  of  Academia  Comment 

Tha  comment  from  academia 
provided  an  objection  to  the  proposed 
protein  quality  criteria  for  meat  derived 
fiom  advanced  meat/bone  separation 
machinery  and  recovery  systems.  The 
commenter  stated  that  "every  available 
survey  indicates  that  all  meat  eating 
groups  in  the  U.S.  far  exceed  their 
protein  quality  and  quantity 
requirements"  and  suggested  that  the 
protein  quality  criteria  be  removed  from 
the  rule.  Furthermore,  the  commenter 
provided  literature  to  support  this.  The 
commenter  also  stated  that  they  strongly 
agree  with  the  red  meat  sausage 
manufacturers  that  have  alleged  that  a 
disparate  situation  exists  between 
labeling  certain  poultry  products 
produced  by  mechanical  separation  and 
MS(S)  which  poses  an  unfair  advantage 
for  the  manujbcturers  of  poultry 
products.  The  commenter  believes  that 
standards  for  MS(S)  and  meat  produced 
by  advanced  meat/bone  separation 
machinery  and  meat  recovery  systems 
should  be  similar  to  the  present  ones  for 
mechanically  deboned  poultry. 
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Response  to  Comments 

1.  The  Definition  of  Meat 

In  response  to  the  comments  that  it  is 
not  necessary  to  define  meat  by  making 
distinctions  based  upon  whether 
specific  pieces  of  machinery  do  or  do 
not  crush,  grind,  or  pulverize  bones. 
FSIS  has  detennined  that  such  a 
distinctitm  is  important  because  the 
type  of  machinery  affects  the 
characteristics  (in  terms  of  appearance, 
texture,  and  composition)  and 
functionality  of  tlie  material  produced. 
Such  distinction  is  critical  because 
machinery  that  crushes,  grinds,  and/or 
pulverizes  bones  from  livestock  to 
remove  adhering  muscle  tissue  results 
in  a  meat  food  product  whose  paste-like 
consistency  and  content  of  bone, 
including  bone  marrow  and  certain 
minerals,  are  materially  different  from 
those  of  "meat."  Furthermore,  these 
differences  have  potential  consequences 
for  finished  product  quality  and  health 
and  safety.  Because  of  the  mechanism  of 
this  machinery,  bone  and  bone  particles, 
including  bone  marrow,  are 
incorporated  into  the  finished  product 
which  is  not  consistent  with  that  of 
meat  as  traditionally  defined. 

In  contrast.  FSIS  has  determined,  as 
di^ussed  in  the  section  of  this 
document  entitled  "Characteristics  and 
Composition  of  Meat,"  that  the  product 
derived  from  advanced  meat/bone 
separation  machinery  and  recovery 
systems  that  do  not  crush,  grind,  or 
pulverize  bones  to  remove  adhering 
muscle  tissue  is  comparable  to  meat 
derived  by  hand-deboning  techniques, 
including  the  use  of  mechanical  knives, 
because  it  has  the  functional  and 
diemical  diaracteristics  of  "meat."  As 
such,  the  product  derived  from  the 
advanced  systems  warrants 
classificati<m  as  "meat." 

Some  commenters  expressed  a  need 
for  clarifying  the  acceptabiUty  of 
"inddental"  bone  br^kage  with  regard 
to  the  use  of  advanced  meat/bone 
separation  machinery  and  meat  recovery 
systems.  FSIS  believes  that  the 
description  of  the  bones  from  which 
muscle  tissue  has  been  removed  that 
emerge  from  the  advanced  meat/bone 

-  separation  machinery  and  meat  recovery 
systems,  set  forth  in  the  proposed 
regulations,  sufficiently  addresses  this 

.  issue,  and,  thus,  this  description 
remains  as  proposed.  The  description  in 
the  proposed  amendment  to  the 
definition  of  meat  is  consistent  with  the 
description  of  the  bones  resulting  from 
the  removal  of  muscle  tissue  by  hand- 
deboning  using  knives,  including  high- 
speed hand-held  mechanical  knives, 
ibis  descripti(m  indicates  that  these 
I  'Ones  emerge  comparable  to  those 


resulting  fi  om  hand-deboning  (i.e., 
essentially  intact  and  in  natuiral 
physical  o  nformation  such  that  they 
are  recogn  zable,  such  as  loin  bones  and 
rib  bones  \  iwn  they  emerge  from  the 
machinery  .  thus,  recognizing  that  some 
removal  oi  a  minute  amount  of  the  bone 
surface  mi  ^t  imavoidably  occur  during 
thisproce^^ 

FSIS  reci)gnizes  that  even  with  the 
use  of  han|[-operated  knives,  e.g.,  at  the 
supermari^  meat  coimter  to  cut  up 
large  cuts  ef  beef,  there  is  the  possibility 
of  shavings  pressing,  or  scraping  close  to 
the  bone  smr&ce  so  as  to  unavoidably 
remove  a  minute  amount  of  the  bone's 
surface  wUen  meat  is  removed.  FSIS  has 
determinee  that  this  is  a  normal 
occurrence  because  of  the  difficulty  in 
exercising  precision  in  hand-deboning 
operationsjand,  as  such,  it  is  still  in 
conformaif»  with  good  manufacturing 
practices  that  render  products  safe  and 
wholesome.  The  minor  abrasion  of  bone 
edges  or  surfaces  in  removing  meat  from 
bone  using  hand-deboning  techniques, 
including  inechanical  knives,  and  the 
advanced  iaeat/bone  separation 
machinery  is  not  the  same  as  bone 
crushing,  grinding,  or  pulverizing  which 

It  in  bone  and  constituents  in 
I  incorporated  in  the  finished 

I  manner  inconsistent  with 

itionally  defined. 
<■  to  the  suggested 
replacemefit  of  the  word  "crush"  with 
the  word  'Ichop"  in  the  proposed 
amendment  of  the  definition  of  meat, 
i.e.,  product  dwived  from  advanced 
meat/bonej  separators  that  "do  not 
crush,  gricid,  or  pulverize  bones"  to 
remove  adpering  muscle  tissue.  FSIS 
has  conclt^ded  that  "crush"  is  a  more 
approprialb  word.  Crushing  involves 
altering  or  destroying  structure  and, 
thus,  is  the  action  which  must  be 
avoided  in  order  for  bones  to  emerge 
essential!]  intact  and  in  natural 
ph>'sical  o  infoimation  from  the 
advanced  nachinery.  Therefore,  the 
amendmei  it  to  the  definition  of  meat  to 
include  as  "^eat,"  product  derived 
from  adva  iced  meat/bone  separation 
machiner)  and  recovery  systems 
remains  a)  proposed. 

2.  Calciun  Content  Criteria 

The  pro  Msal  to  amend  the  definition 
of  meat  to  include  product  derived  from 
advanced  tneat/bone  separation 
machineri  and  recovery  systems 
included  criteria  on  maximum  calcium 
content,  a«  a  measure  of  bone  solids.  A 
maximumicalcium  content,  as  a 
measure  of  bone  solids,  of  not  more  than 
0.15  percoit  or  ISO  mg/100  gm  of 
product  (4ithin  a  tolerance  of  0.03 
percent  ori3Q  mg)  was  proposed.  This 


equates  to  a  haae  solids  content  of  0.6 
percent. 

FSIS  has  determined  that  a  maximum 
calcium  content  restriction  for  meat 
derived  firom  advanced  meat/bone 
separation  and  recovery  systems  is 
warranted.  Because  bones  are  composed 
primarily  of  calcium,  calcium  content  is 
an  indicator  that  the  advanced  meat/ 
bone  separation  operation  is  in  control 
and  that  the  bones  with  adhering  tissue 
are  not  ground,  crushed,  or  pulverized 
during  the  process  of  removing  the 
tissue  from  the  bones.  As  such,  by 
restricting  the  calcium  content  of  the 
pFoduct  resulting  from  the  advanced 
meat/bone  separation  and  recovery 
systems,  in  combination  with  the 
requirement  that  bones  emerge  from  the 
advanced  meat/bone  separation  systems 
essentially  intact,  there  is  an  assurance 
that  the  product  derived  from  the 
advanced  systems  is  comparable  to 
"meat"  derived  by  traditional  means, 
including  that  resulting  from  the  use  of 
mechanical  knives.  Moreover,  calcium 
content  criteria  provides  assurance  that 
the  meat  derived  from  the  advanced 
systems  is  consistent  with  consumer 
expectations  of  "meat,"  e.g..  beef 
trimmings,  as  traditionally  defined,  that 
is  used  to  formulate  further  processed 
meat  food  products. 

FSIS  has  also  concluded  that  the 
prc^msed  maximum  calcium  content  for 
meat  derived  from  advanced  meat/bone 
separation  and  recovery  systems  is 
supported  by  data  that  reflect  its 
comparabiUty  with  meat  produced  by 
hand-deboning  techniques  and  other 
mechanical  means  of  removing  meat 
from  bone  that  do  not  involve  crushing, 
grinding,  or  pulv«izing  bone.  The 
maximum  calcium  content  refiects  what 
is  achievable  when  good  manufecturing 
practice  (GMP's)  are  followed. 
Additionally,  the  criteria  reflect  the 
expected  statistical  variability  attributed 
to  analytical  methodology  for 
determining  calcium.  These  data  were 
available  for  public  inspection  during 
the  comment  period.  The  criteria  on 
which  these  data  are  based  will  assure 
that  the  meat  derived  from  the  ad\-anced 
systems  is  both  consistent  with 
consumer  expectations  of  "meat,"  e.g.. 
beef  trimmings,  and  comparable  to 
"meat,"  as  traiditionally  defined,  that  is 
used  to  formulate  further  processed 
meat  food  products. 

In  response  to  the  suggestions  that  the 
criteria  be  changed  to  a  calcium  content 
of  235  mg/100  gm  or  a  calcium  content 
of  250  mg/100  gm  (i.e.,  1  percent  bone 
solids  content),  these  comments  were 
not  supported  by  data.  These  values 
were  considered  reasonable  by  the 
commenters  because  they  relate  to  the 
current  allowance  for  the  maximum 
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bone  solids  content  permitted  in 
boneless  poultry.  However.  FSIS 
believes  that  because  there  are  inherent 
physical  and  compositional  differences 
between  the  bones  from  poultry  and 
bones  from  Uvestock  species,  one 
calcium  criteria  cannot  be  applied  to 
both  types  of  animals.  The  calcium 
criteria  FSIS  is  adopting  here  and  for 
mechanically  separated  poultry  reflect 
these  differences  and  what  FSIS 
considers  achievable  when  the 
respective  technologies  are  apphed  in 
accordance  with  GMP's.  Therefore,  FSIS 
is  maintaining  the  calcium  criteria  of 
150  mg/100  mg  of  product  (within  a 
tolerance  of  30  mg).  as  proposed. 

3.  Protein  Quality 

FSIS  agrees  with  the  commenters' 
views  regarding  the  lack  of  need  for  a 
mandated  protein  quality  requirement 
for  the  meat  derived  from  the  advanced 
meat/bone  separation  machinery. 

In  the  proposed  rule,  FSIS  proposed 
that  meat  derived  from  advanced  meat/ 
bone  separation  systems  and  recovery 
systems  meet  a  minimum  protein 
quality  requirement,  i.e.,  a  protein 
digestibility  corrected  amino  acid  score 
of  not  less  than  40  expressed  as  a 
percent  or  the  alternative  measurement 
of  essential  amino  acids  being  at  least  33 
percent  of  the  total  17  amino  acids 
present.  FSIS  has  concluded  that  the 
lack  of  the  need  for  a  protein  quality 
requirement  is  foimd^  on  scientific 
literature  provided  and  cited  by 
comments  from  academia  and 
statements  made  by  other  commenters 
regard'mg  the  status  of  the  quality  of 
protein  in  diets  of  individuals  in  the 
U.S.  with  which  FSIS  agrees.  According 
to  scientific  literature,"'  there  has  not 
been  an  indication  of  health  problems 
identified  with  protein  quality — 
consimiption  of  enough  high-quality 
protein  by  humans  in  the  U.S.  is  not  a 
problem.  In  the  preamble  of  the  final 
nutrition  labeling  regulations,  both  FSIS 
and  the  Food  and  Drug  Administration 
(FDA)  stated  that  current  evidence 
suggests  that  the  diet  typically 
consiuned  in  the  U.S.  provides  for  an 
adequate  protein  intake  of  sufficiently 
high  quality  to  meet  the  nutritional 
needs  of  adults  and  children  4  or  more 
years  of  age  (58  FR  632  and  2079). 
Furthermore,  because  there  are  no 
outstanding  health  implications 
requiring  the  establishment  of  protein 
quality  criteria  for  food  products,  in 
general,  it  would  be  unnecessary  to 
require  such  criteria  for  a  specific 


' '  Public  ooBUDflnt,  including  attached  resoarch 
article,  submined  t>y  R.A.  Field,  University  of 
Wyoming,  it  available  for  review  in  the  FSIS  Docket 
Cirri's  ofBca 


product,  viz.,  red  meat.  Therefore.  FSIS 
is  removing  its  proposed  provision  for  a 
protein  quaUty  requirement  which 
would  include  the  requirement  for 
identifying  product  as  "(Species)  fat" 
and  "(Species)  connective  tissue." 

4.  Quality  Control— Compliance 
Procedures 

FSIS  agrees  with  the  commenters' 
views  regarding  the  lack  of  need  for  a 
requirement  for  a  mandatory  approved 
quality  control  program.  After  reviewing 
the  comments  and  re-examining  the 
Agency's  current  regulatory  agenda, 
FSIS  has  concluded  that  because  there 
are  e^orts  underway  within  the  Agency 
to  study  and  address  ways  of  reducing 
the  potential  for  situations  that  would 
render  any  meat  or  poultry  product 
adulterated,  unwholesome,  and/or 
misbranded  it  is  premature  to  address 
the  need  for  a  mandatory  quality  control 
program  for  meat  derived  by  this  one 
distinct  type  of  svstem. 

However,  although  FSIS  has 
concluded  that  a  mandatory  quality 
control  program  is  not  needed, 
recordkeeping,  a  certain  provision  that 
would  be  part  of  any  mandatory  quality 
control  program,  as  set  forth  in  9  CFR 
318.4,  is  still  needed  to  prevent 
iwncompliance  with  the  definition  of 
meat  and  to  minimize  the  likelihood  of 
manufacturing  products  that  do  not 
comply  with  regulatory  reqiurements. 
FSIS  has  concluded  that  a  recoids 
maintenance  program  for  assuring 
product  complies  with  the  calcium 
content  criteria  is  still  needed  and  that 
the  records  must  reflect  data  compiled 
in  a  prescribed  way.  i.e.,  the  compliance 
procedure  set  forth  in  its  proposed 
regulation.  In  regard  to  this  matter,  the 
proposed  regulation  stated  that  a 
prerequisite  for  label  approval  for  meat 
derived  fit)ii:  advanced  meat/bone 
separation  machinery  and  recovery 
systems  was  that  it  should  be  produced 
by  an  establishment  under  an  approv^ed 
quality  control  program,  which  had  to 
be  approved  in  accordance  with  9  CFR 
318.4  (d«l),  (dK2).  and  (e).  The 
proposed  regulation  also  indicated  that 
the  quality  control  system  should 
provide  the  controls  and  information 
necessar>'  to  ensure  it  meets  the 
requirements  for  the  product  and 
enables  establishment  personnel  and 
program  employees  to  monitor  the 
system  for  effectiveness.  Furthermore, 
as  part  of  the  approval  process,  9  CFR 
318.4(d)  requires  a  letter  to  be  submitted 
by  the  establishment  which  indicates 
that  all  data  and  information  generated 
by  the  program  will  be  maintained  to 
enable  the  Department  to  monitor 
compliance  and  it  also  requires  that  the 
length  of  time  the  records  will  be 


maintained  be  stated.  Thus, 
recordkeepii^  %iras  clearly  part  of  a 
qualify  control  program. 

The  records  of  data  from  testing  must 
be  available  to  the  inspector  or  any 
other  duly  authorized  representaUve  of 
the  Agency.  The  availability  of  these 
types  of  records  fior  review  was  part  of 
FSIS'  proposed  regulations  for  a 
required  quality  control  program.  The 
quahty  control  program  was  required  to 
provide  the  information  necessary  to     ' 
enable  program  personnel  to  monitor 
the  system  for  effectiveness,  and  it  set 
up  the  method  for  determining  calcium 
content  compliance,  which  is  being 
adopted  as  part  of  this  final  rule. 

The  goal  of  preventing  misbranding 
and  adulteration  are  key  issues  with 
regard  to  meat  products  produced  by 
mechanical  meat/bone  separation,  and 
can  be  achieved  effectively  and 
efficiently  where  a  monitoring  and 
testing  program  incorporates 
appropriate  methods  and  monitoring 
techniques,  and  adheres  to  good 
manufacturing  practices.  FSIS  believes 
that  product  exceeding  the  calcium 
limit  should  not  be  classified  as  meat 
because  it  would  reflect  unacceptable 
incorporation  of  bone  in  the  prtxluct 
during  processing.  To  ensure  that 
product  satisfies  the  calcium 
requirement.  FSIS  is  o;aintaining  the 
position  that  a  compliance  program,  as 
described  below  and  set  forth  in  its 
pn^Mwal.  be  used  by  manufacturers  of 
meat  from  advanced  systems. 

In  order  to  obtain  the  data  to  ensure 
compliance  with  the  calcium 
requirement,  a  sample  of  at  least  1  ■ 
pound  from  each  lot  of  production 
would  be  taken  and  analyzed  for 
calcium.  A  lot  would  consist  of  the  meat 
derived  from  advanced  meat/bone 
separation  machinery  and  recovery 
systems,  designated  as  such  by  ih« 
operator  of  the  establishment  or  his  or 
her  agent,  from  the  product  produced 
from  a  single  species  of  livestock  in  no 
more  than  one  continuous  shift  of  up  to 
12  hours.  The  results  from  chemical 
analyses  would  be  compared  to  the 
requirement  of  150  mg/100  gm  of 
product  within  a  tolerance  of  0.03 
p«cent  or  30  mg.  If  statistical  evidence 
exists  that  product  may  not  be  in 
compliance,  then  further  sampling  of 
the  product  would  ensue  to  demonstrate 
that  the  product  is  in  compliance  with 
requirements  for  meat  derived  from 
meat/bone  separation  and  recovery 
systems. 

Statistical  evidence  of  non- 
compliance exists  when  an  individual 
analytical  resuh  is  more  than  0.03 
percent  (i.e.,  30  mg)  above  the 
requirement,  i.e..  greater  than  0.18 
percent  (i.e..  180  mg).  (This  tolerance  is 
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derived  by  equating  it  to  three  times  the 
expected  standard  deviation  (i.e.,  0.1 
percent)  of  the  analytical  procedure 
used  by  FSIS  to  measure  the  calcium 
contents  in  samples.)  '^ 

If  any  single  analytical  result  is  more 
than  0.18  |>ercent,  before  product  from 
a  production  lot  that  is  still  at  the 
establishment  or  one  subsequently 
produced  would  be  considered  to  be  in 
compliance,  at  least  three  samples  '^ 
from  that  lot  would  be  taken  and 
analyzed  for  calcium,  either  separately 
or  as  a  composite  (i.e.,  combining  the 
three  samples  for  analysis),  at  the  option 
of  the  estabhshment.  The  average  of  the 
results  or  the  composite  result  must 
comply  with  the  requirement  for 
calcium  (i.e.,  less  than  or  equal  to  0.15 
percent).  Taking  three  samples  from 
each  lot  would  continue  until  five 
consecutive  lots  '*  have  mean  or 
composite  results  less  than  or  equal  to 
0.15  percent.  Individual  results  or  an 
average  of  results  would  be  roimded  to 
the  nearest  0.01  percent  based  on  the 
precision  of  the  methodology  for 
measuring  calciiun.  If  the  FSIS  program 
official  detects  any  results  out  of 
compliance,  the  program  official  may 
undertake  normal  compliance 
procedures. 

FSIS  believes  that,  if  the  statistical 
evidence  indicates  that  product  derived 
from  advanced  meat/bone  separation 
systems  is  not  in  compliance  with  the 
calcium  requirement,  the  lot  must  be 
labeled  as  MS(S)  and  meet  the 
requirements  for  MS(S)  in  9  CFR  319.5. 
In  this  situation,  the  process  is  out  of 
control,  and  there  is  the  likelihood  that 
too  much  calciimi  has  been 
incorporated  in  the  recovered  meat  and, 
therefore,  it  should  be  identified  as 
MS(S). 

5.  Handling  Requirements 

FSIS  believes  that  handling 
requirements  are  necessary  to  produce 
safe  and  wholesome  product,  and  that 
potential  bacterial  hazards  are 
diminished  as  long  as  handling  accords 
with  good  manufacturing  practices. 
Proper  raw  material  and  finished 
product  handling  is  a  concern  for  both 
the  Agency  and  the  meat  industry.  FSIS 
believes  that  it  is  the  manufacturer's 
responsibility,  in  concert  with  FSIS',  to 
assure  that  wholesome  materials  are 
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■'Data  from  a  FSIS  study  are  available  in  the  FSIS 
Docket  Clerk's  Omce. 

■'Three  samples,  either  analyzed  as  individual 
samples  or  as  a  composite  sample  (i.e.,  combining 
the  three  samples],  are  statistically  representative 
for  measuring  calcium  in  a  production  lot. 

(^  Sampling  five  consecutive  production  lots  is 
based  on  statistical  sampling  principles  that  ensure 
the  process  is  in  control  and  that  mean  or 
composite  calcium  results  are  less  than  or  equal  to 
the  calcium  requirement 


used  in  tlie  manufact\u«  of  its  product 
within  sound  timeframes,  and  the  safety 
of  such  ptoduct  is  not  negatively 
affected.  However,  meat  derived  by 
advanced  meat/bone  separation 
machinei  y  and  recovery  systems  and 
the  raw  n  aterials  from  which  it  is 
manufact  ired  is  not  tmique;  all  meat 
products  that  result  from  processes  that 
involve  c  itting  muscle  tissue  present 
opportun  ties  for  microbiological 
growth.  1  herefore,  FSIS  agrees  with  the 
commeni  srs  that  there  is  a  need  to 
address  t  le  issue  of  handling 
requirements  for  all  meat  products, 
including  meat  derived  from  meat/bone 
separaticn  techniques.  FSIS  is  currently 
developing  a  separate  rulemaking  that 
will  dealrwith  this  issue  more  fully  and 
will  incUde  handling  requirements  for 
ground  i^eat  and  meat  trimmings,  and 
the  materials  from  which  they  are 
manufactured.  These  products  are  ones 
in  whichlthe  meat  derived  from 
advanced  meat/bone  separation 
machinery  and  recovery  systems  is 
used.  Therefore,  FSIS  will  not  include 
handlinarequirements  for  meat 
produced  from  advanced  meat/bone 
separation  systems  in  this  rulemaking. 

Executiv  i  Order  12866  " 

This  fi  lal  rule  has  been  determined  to 
be  signif  cant  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  &  ecutive  Order  12866. 

This  n  lie  formaUzes  the  use  of 
relativel; '  new,  advanced  meat/bone 
separatic  n  machinery  that  increases  the 
yield  of  i  aeat  trimmings  from  certain 
bones  fr<  m  livestock  carcasses  and 
probably  also  reduces  the  amoimt  or 
type  of  fa  and-separation  labor.  The  rule 
edlows,  1  ut  does  not  require,  the  use  of 
the  macl  inery.  Thus,  the  decision  to 
invest  ia  this  machinery  rests  with 
official  meat  establishments. 

The  ptoduct  of  the  advanced  meat/ 
bone  segaration  process  is  distinguished 
from  th^  product  identified  as  MS(S) 
because  the  advanced  process  does  not 
crush  ori  grind  the  bones,  and  meat 
output  1  as  characteristics  comparable  to 
those  of  hand-deboned  meat.  Qualifying 
product  will  be  defined  as  "meat"  and 
needs  n©  other  special  designation  or 
standard  of  identity.  The  product  can  be 
used  in  lamburger  (beef),  sausage, 
ground  )ork,  and  other  products 
normall  f  utilizing  meat  trimmings. 

The  a  Ivanced  meatA)one  separation 
machini  ry  is  currently  in  use  in 
approxi  nately  50  to  60  official 
establis  tments,  all  thought  to  be  large 
firms.  P  oduct  from  such  machinery  is 
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separate  cost/benefit  analysis  has  been 
nd  is  available  from  the  FSIS  Docket 


produced  by  several  manufacturers 
using  differing  mechanisms,  i.e., 
pressing,  shaving,  and  scraping.  An 
advanced  meat/bone  separation 
machine  can  process  up  to  400  beef 
carcasses  an  hoiu',  yielding  3,500  to 
4,000  pounds  of  product  per  hour.  This 
calculates  to  35  to  40  percent  of  meat 
from  each  carcass,  about  1  to  IV2 
pounds  more  per  beef  carcass  than  that 
produced  imder  a  hand-deboning 
operation. 

Costs  of  Final  Rule 

It  is  estimated  that  the  annual  cost  for 
operating  one  machine  for  beef  is 
$170,000,  which  includes  depreciaticHi. 
repair,  maintenance,  labor,  and 
compliance  costs.  The  cost  per  head  or 
per  imit  of  output  depends  upon 
capacity  utilization,  labor  costs,  and 
other  factors.  The  cost  of  such 
machinery  is  $60,000  to  $80,000  per 
unit,  and  requires  one  person  to  operate 
each  unit.  The  cost  of  compliance  with 
the  calcium  content,  as  a  measure  of 
bone  soUds,  is  assumed  to  be  about 
$5,000  per  machine  annually.  This 
includes  costs  for  testing  for  calcium 
content  and  required  recordkeeping  to 
support  the  validity  of  the  calcium 
content. 

Use  of  the  machinery  requires 
replacement  of  a  $600  belt  each  24  to  40 
hours  of  operation.  In  addition, 
manufacturers  indicate  that  an 
establishment  producing  100  head  of 
cattle  per  hour  (400  head  per  hour  for 
pork)  is  the  minimiun  size  necessary  to 
justify  use  of  such  machinery. 

To  the  extent  that  advanced  meat/ 
bone  separation  machinery  is  already  in 
use,  a  portion  of  the  costs  have  already 
been  incurred  by  those  establishments 
currently  using  such  machinery.  If  such 
establishments  choose  to  continue  using 
the  advanced  meat/bone  separation 
machinery,  their  only  additional  cost 
would  be  related  to  compliance  with  the 
calcium  content  requirement.  Because 
this  is  a  permissive  rule,  other 
establishments  would  incur  the  new 
costs  associated  with  the  use  of  such 
machinery  if  increased  net  returns  are 
anticipated. 

Benefits  of  the  Final  Rule 

The  net  benefits  to  the  economy  in  the 
first  year  of  implementation  would  be 
over  $30  milUon,  based  on  use  of 
economic  model  for  the  U.S.  livestock 
sector.  It  is  estimated  that  annual  net 
benefits  would  increase  over  time  as  the 
industry  increases  its  use  of  this  method 
which  yields  an  additional  1  to  V/z 
pounds  of  output  per  carcass. 
',     While  establishments  that  already  use 
advanced  technology  or  those  that  adopt 
the  new  technology  immediately  may 


enjoy  high  returns,  the  primary  long-run 
benefits  of  ad<^tion  of  advanced 
technology  accrue  to  consumers  of  meal 
and  stem  from  a  net  increase  in  meat 
supply  through  increased  yield  from 
each  animal  processed.  Under  pure 
competition,  depending  upon  price 
elasticity  of  demand  and  supply,  packer 
cost  savings  will  be  passed  forward  to 
consumers  or  backward  to  producers  in 
the  marketing  chain. 

FSIS  believes  that  adoption  of 
advanced  meat/bone  separation 
machinery  may  reduce  the  incidence  of 
cumulative  trauma  disorder  among 
nieatcutters  by  eliminating  some  tasks 
which  contribute  to  the  disorder.  Thus, 
this  final  rule  may  result  in  a  reduction 
ia  costs  associated  with  any  reduced 
incidence  of  cumulative  trauma 
disorder  among  workers.  The  U.S. 
Department  of  Labor  reported  an 
incidence  rate  for  repeated  trauma  of 
1 .493.7  per  10.000  workers  in  the 
meatpacking  industry  in  1991.  the 
highest  rate  of  any  Usted  private 
industry  segment. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  States  and  local 
j'lrisdictions  are  preempted  under  the 
Federal  Meat  Inspection  Act  (FMIA) 
from  imposing  with  respect  to  the 
premises,  facihties.  and  operations  of 
federally  inspected  establishments  any 
requirements  that  are  in  addition  to,  or 
different  than,  those  imposed  under  the 
FMIA.  States  and  local  jurisdictions 
may.  however,  impose  recordkeeping 
and  other  requirements  within  the  scope 
of  section  202  of  the  FMIA,  if  consistent 
therewrith,  with  respect  to  any  such 
federally  inspected  establishment 
States  and  local  jurisdictions  are  also 
preempted  under  the  FMIA  bom 
imposing  any  marking,  labeling, 
packaging,  or  ingredient  requirements 
on  federally  inspected  meat  products 
that  are  in  addition  to.  or  different  than, 
those  imposed  under  the  FMIA.  States 
and  local  jurisdictions  may,  however, 
exercise  concurrent  jurisdiction  over 
meat  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat 
products  that  are  misbranded  or 
adulterated  under  the  FMIA.  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  estabhshment.  after  their 
entry  into  the  United  States,  Under  the 
FMIA,  States  that  maintain  meat 
inspection  programs  must  impose 
requirements  that  are  at  least  equal  to 
those  required  under  the  FMLA.  The 
States  may,  however,  impose  mpre 
st.-ingent  requirements  on  such  State 
'■  '•■  -pected  products  and  establishments. 


No  retroactive  effect  vvrill  be  given  to 
■  this  rule.  The  administrative  procedures 
specified  in  9  CFR  306.5  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule, 
if  the  challenge  involves  any  decision  of 
a  program  official.  The  administrative 
procedures  specified  in  9  CFR  Part  335 
must  be  exhausted  prior  to  any  judicial 
challenge  to  the  application  of  the 
provisions  of  this  rule  with  respect  to 
labeling  decisions. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U^.C.  601).  This  rule  does  not 
require  either  large  or  small 
establishments  to  use  advanced  meat/ 
bone  separation  machinery  and  meat 
recovery  systems.  Although  there  are 
initial  costs  involved  with  the  purchase 
of  machinery,  there  are  no  apparent 
direct  competitive  advantages  that  large 
establishments  would  have  over  small 
establishments. 

Paperwork  Requirements 

Manufacturers  producing  "meat" 
resulting  from  advances  in  meat/bone 
separation  machinery  that  does  not 
grind,  crush,  or  pulverize  bone  in  order 
to  remove  skeletal  muscle  Ussues  (i.e., 
meat)  adhering  to  hvestock  bones  are 
required  to  maintain  records  of  a 
compliance  program  fcr  calcium  content 
that  provides  the  information  necessary 
to  assure  that  the  product  will  meet  the 
requirements  as  established  by  this  final 
rule  for  such  product.  The  paperwork 
requirements  contained  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0583-0095. 

Lislof  Subfects 

9  CFR  Part  301 

Meat  inspection. 

9  CFR  Part  318 

Recordkeeping  requirements.  Meat 
inspection, 

9  CFR  Part  320 

Meat  inspection,  Reporting  and 
recordkeeping  requirranents. 

Final  Rule 

For  the  re.asons  set  forth  in  the 
preamble,  FSIS  is  amending  9  CFR  parts 
301.  318,  and  320  of  the  Federal  meat 
inspection  regulations  as  follows: 

PART  301— OEFiNnxmS 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 


Authority:  7  U.S.C  450, 1901-1906: 21 
use.  601-695;  7  CFR  2.17.  2.55. 

2.  Section  301 .2  is  amended  by 
revising  paragraph  (rr|  to  read  as 
follows: 


§301.2    Definitions. 

*        •        *        »        * 

(rr)  Meat,  (l)  The  part  of  the  muscle 
of  any  cattle,  sheep,  swine,  or  goats, 
which  is  ^eletal  or  which  is  found  in 
the  tongue,  in  the  diaphragm,  in  the 
heart,  or  in  the  esophagus,  with  or 
without  the  accompanying  and 
overlying  fat,  and  the  portions  of  bone, 
skin,  sinew,  nerve,  and  blood  vesst>ls 
which  normally  accompany  the  muscle 
tissue  and  which  are  not  separated  from 
it  in  the  process  of  dressing.  It  does  not 
include  the  muscle  found  in  the  lips, 
snout,  or  ears.  This  term,  as  applied  to 
products  of  eq'iines,  shall  have  a 
meaning  comparable  to  that  provided  in 
this  paragraph  with  respect  to  cattle, 
sheep,  swine,  and  goats. 

(2)  The  product  derived  from  the 
mechanical  separation  of  the  skeletal 
muscle  tissue  firom  the  bones  of 
hvestock  using  the  advances  in 
mechanical  meat/bone  separation 
machinery  and  meat  recovery  systems 
that  do  not  crush,  grind,  or  pulverize 
bones,  and  from  which  the  bones 
emerge  comparable  to  those  resulting 
from  hand-dt+)oning  (i.e..  essentially 
intact  and  in  natural  physical 
conformation  such  that  they  are 
recognizable,  such  as  loin  bones  and  rib 
bones,  when  they  emerge  from  the 
machinery)  which  meets  the  criteria  of 
no  more  than  0.15  percent  or  150  mg/ 
100  gm  of  product  for  calcium  (as  a 
measure  of  bone  solids  content)  within 
a  tolerance  of  0.03  percent  or  30  mg. 
*        •        •        •        • 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABUSHMEMTS:  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

3.  The  authority  citation  for  part  318 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450, 1901-1906;  21 
U.S.C.  601-695:  7  CFR  2.17,  2.55. 

4.  Part  318  is  amended  by  adding  a 
new  §  318.24  to  read  as  follows: 

§318.24    CompUance  proceduras  for  meat 
derived  from  advanced  meat/bone 
separation  mactiinefy  and  recovery 
systems. 

(a)  The  product  resuhing  team  the 
separating  process  shall  not  have  a 
calcium  content  exceeding  0.15  percent 
or  150  mg/100  gm  of  product  within  a 
tolerance  of  0.03  percent  oc  30  mg.  as 
prescribed  in  §  301.2(rr)(2)  of  this 
subchapter. 
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(b)  To  verify  the  calcium  content  in 
meat  derived  from  advanced  meat/bone 
separation  machinery  and  recovery 
systems,  a  compliance  program 
consisting  of  the  following  parameters 
shall  be  followed  by  manufacturers  of 
meat  defined  in  §  301.2{rr)(2)  of  this 
subchapter. 

(1)  An  analysis  of  a  sample  of  at  least 
1  poimd  from  each  lot  shall  be 
performed  by  the  operator  of  the 
establishment  or  his  or  her  agent.  For 
purposes  of  this  paragraph,  a  lot  shall 
consist  of  the  meat  derived  from 
advanced  meat/bone  separation 
machinery  and  recovery  systems, 
designated  as  such  by  the  operator  of 
the  establishment  or  his  or  her  agent, 
from  the  product  produced  from  a  single 
species  of  livestock  in  no  more  than  one 
continuous  shift  of  up  to  12  hours. 
Individual  results  from  the  chemical 
analyses  shall  be  compared  to  the 
calcium  limit,  prescribed  in  paragraph 
(a)  of  this  section,  in  order  to 
demonstrate  compliance.  If  compliance 
is  not  demonstrated,  that  is,  if  any  single 
analytical  result  is  more  than  0.18 
percent,'  ^  before  product  from  a 
production  lot  that  is  still  at  the 
establishment  or  one  that  is 
subsequently  produced  can  be 
considered  to  be  in  compliance,  at  least 
three  samples  from  that  production  lot 
shall  be  taken  and  analyzed  for  calcium, 
either  separately,  or,  at  the  option  of  the 
establishment,  as  a  composite  (i.e., 
combining  the  three  samples  for 
analysis).  The  average  of  the  results  or 
the  composite  result  must  be  less  than 
or  equal  to  0.15  percent.  Taking  three 
samples  from  each  subsequently 
produced  lot  and  analyzing  them  in 
order  to  d^emonstrate  compliance  shall 
continue  until  five  consecutive  lots  have 
mean  or  composite  results  less  than  or 
equal  to  0.15  percent.  If  the  statistical 
evidence  indicates  that  a  production  lot 
is  not  in  compliance  with  the  calcium 
limit,  as  prescribed  in  §  301.2(rr)(2)  of    . 
this  subchapter,  the  lot  must  be  labeled 
as  MS(S)  and  meet  all  of  the 
requirements  for  MS(S)  in  §  319.5  of  this 
subchapter. 

(2)  The  management  of  the 
establishment  must  maintain  records  to 
support  the  validity  of  the  calcium 
content  (as  a  measure  of  bone  solids)  to 
assure  the  process  is  in  control.  Such 


records  ihall  be  made  available  to  the 
inspecto  r  or  any  other  duly  authorized 
represei  tative  of  the  Agency  upon 
request.  Recordkeeping  requirements 
were  ap  iroved  by  the  Office  of 
Managei  nent  and  Budget  imder  control 
mimber  D583-0095.) 

PART  3^0— RECORDS, 
REGIST  UTION,  AND  REPORTS 


'  The  value  0.18  percent  was  derived  by 
multiplying  by  3  the  expected  analytical  standard 
deviation  obtained  by  FSIS  laboratories  on  the 
approved  chemical  procedure  for  measuring 
calcium  which  uses  Ethylenediaminetetraacetic 
acid  (EDTA)  as  provided  in  the  "Official  Methods 
of  Analysis  of  the  AOAC  International"  (formerly 
the  Association  of  Official  Anatvtical  Chemists). 
15th  Ed.  (1990). 

'Individual  or  an  average  of  results  shall  be 
rounded  to  the  nearest  0.01  percent  calcium. 


5.  The 


continui  is  to  read  as  follows: 

Authof  ty:  21  U.S.C.  601-695;  7  CFR  2.17, 
2.55. 

6.  Sec  ion  320.1  is  amended  by 


adding  t 


as  foUoi  rs: 


§320.1 


Records  required  to  l>e  kept. 


(10) 
meat  deHved 


authority  citation  for  part  320 


new  paragraph  (b)(10)  to  read 


P  scords  1 


of  calcium  content  in 
from  advanced  meat/bone 
separatibn  machinery  and  meat  recovery 
systems  as  required  by  §  318.24  of  this 
subchaj  te 

Done  1 1  Washington,  DC,  on:  November  30, 
1994. 

Michael 

Acting  I 
[FRDoc. 

BILUNGl 


.Taylor, 

;  U  ider  Secretary  for  Food  Safety. 
:.|94-29902  Filed  12-2-94;  8:45  am) 
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DEPAR  "MENT  OF  THE  TREASURY 

Office  <  f  the  Comptroller  of  the 
Curreni  y 

12CFRPart34 

FEDER  \L  RESERVE  SYSTEM 

12  CFR  Part  225 

FEDER  \L  DEPOSIT  INSURANCE 
CORPC  RATION 

12CFP  Part  323 

DEPAF  rMENT  OF  THE  TREASURY 

Office  I  if  Thrift  Supervision 

12CFF  Part564 

NATIO  lAL  CREDIT  UNION . 
ADMIN  STRATION 

12CFF  Part  722 

Real  E  late  Appraisal  Exceptions  in 
Major  I  lisaster  Areas 

AGENCIl  :S:  Office  of  the  Comptroller  of 
the  Cuj  rency.  Treasury;  Board  of 
Govern  Drs  of  the  Federal  Reserve 
System  ;  Federal  Deposit  Insurance 


Corporation;  Office  of  Thrift 
Supervision,  Treasury;  and  National 
Credit  Union  Administration. 
ACTION:  Statement  and  Order;  temporary 
exceptions. 

summary:  Section  2  of  the  Depository 
Institutions  Disaster  Relief  Act  of  1992 
(DIDRA),  authorizes  the  Federal 
financial  institutions  regulatory 
agencies  to  make  exceptions  to  statutory 
and  regulatory  requirements  relating  to 
appraisals  for  certain  transactions.  The 
exceptions  are  available  for  transactions 
that  involve  real  property  in  major 
disaster  areas  when  the  exceptions 
would  facilitate  recovery  from  the 
disaster  and  would  be  consistent  with 
safety  and  soimdness.  Expiration  dates 
for  certain  transactions  are  set  out  in  the 
SUPPLEMENTARY  INFORMATION  section. 
DATES:  This  order  is  effective  on 
December  6, 1994,  and  expires  for 
specific  areas  on  the  dates  indicated  in 
the  SUPPL.EMENTARY  INFORMATK)N  section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  the  Comptroller  of  the 
Currency  (OCC) 

William  C.  Kerr,  National  Bank 
Examiner  or  Thomas  E.  Watson, 
National  Bank  Examiner  (202)  874- 
5170,  Office  of  the  Chief  National  Bank 
Examiner;  or  Peter  C.  Liebesman,  (202) 
874-5300,  Assistant  Director,  Bank 
Activities  and  Structure  Division,  250  E 
Street,  S.W.,  Washington.  DC  20219. 

Board  of  Governors  of  the  Federal 
Reserve  System  (Board) 

Rhoger  H.  Pugh,  Assistant  Director, 
(202)  728-5883,  Stanley  B.  Rediger, 
Supervisory  Financial  Analyst,  (202) 
452-2629,  Virginia  M.  Gibbs, 
Supervisory  Financial  Analyst,  (202) 
452-2521,  Division  of  Banldng 
Supervision  and  Regulation;  or  Deneen 
Donnley-Evans,  Staff  Attorney,  (202) 
736-5567,  Legal  Division.  For  the 
hearing  impaired  only,  contact  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDI»,  (202)  452-3544.  20th 
and  C  Streets,  N.W.,  Washington,  DC 
20551. 

Federal  Deposit  Insurance  Corporation 
(FDia 

Robert  F.  Miailovich,  Associate 
Director,  (202)  898-6918,  James  D. 
Leitner,  Examination  Specialist,  (202) 
898-6790,  Division  of  Supervision;  or 
Dirck  A.  Hargraves,  Attorney,  (202)  898- 
7049,  Legal  Division,  550  17th  Street. 
N.W.,  Washington,  DC  20429. 

Office  of  Thrift  Supervision,  Treasury 
(OTS) 

William  J.  Magrini,  Project  Manager, 
(202)  906-5744;  Diana  Garmus,  Deputy 
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Assistant  Director,  Corporate  Activities, 
(202)  906-5683;  Ellen  J.  Sazzman, 
Attorney,  Regulations  and  Legislation 
Division.  Chief  Counsel's  Office,  (202) 
907-7133;  1700  G  Street  N.W.. 
Washington,  DC  20552. . 

National  Credit  Union  Adminutration 
(NCUA) 

Michael  J.  McKenna,  Office  of  General 
Counsel,  (703)  518-6540,  or  Herb 
Voiles,  Office  of  Examination  and 
Insurance,  (703)  518-6360. 1775  Duke 
Street,  Alexandria,  VA  22314. 

SUPPLEMENTARY  INFORMATION: 
Statement 

SecUon  2  of  DIDRA,  12  U.S.C.  3352, 
authorizes  the  agencies  to  make 
exceptions  to  statutory  and  regulatory 
appraisal  requirements  for  transactions 
with  respect  to  real  property  located  in 
areas  in  which  the  President  has 
determined,  pursuant  to  section  401  of 
the  Robert  T.  Stafford  Disaster  ReUef 
and  Emergency  Assistance  Act,  42 
U.S.C.  5170,  that  a  major  disaster  exists, 
provided  that  the  exception  would 
facilitate  recovery  fitam  the  major 
disaster  and  is  consistent  with  safety 
and  soundness.)  Such  exceptions  expire 
not  later  than  three  years  after  the  date 
of  the  President's  determination  that  a 
major  disaster  exists  in  the  area. 

Since  October  18, 1994,  and 
continuing,  the  President  has  declared 
several  areas  as  Major  Disaster  Areas  in 
certain  Texas  counties  because  of  the 
extensive  flooding  that  occurred  and  is 
continuing.  The  agencies  believe  that 
granting  relief  from  the  apprftisal 
requirements  for  certain  real  estate 
transactions  in  all  such  areas  affected  by 
this  flooding  is  consistent  with  the 
proviMons  of  the  DIDRA. 

The  agencies  have  determined  that 
the  disruption  of  real  estate  markets  in 
all  such  affected  areas  interferes  with 
the  ability  of  depository  institutions  to 
obtain  appraisals  that  comply  with 
statutory  and  regulatory  requirements 
and.  therefore,  may  impede  institutions 
in  making  loans  and  engaging  in  other 
transactions  that  would  aid  in  the 
reconstruction  and  rehabilitation  of  the 
affected  area.  Accordingly,  the  agencies 
have  determined  that  recovery  from  this 
major  disaster  would  be  facilitated  by 
excepting  transactions  involving  real 
estate  located  in  the  area  directly 
affected  by  the  flooding  from  the  real 
estate  appraisal  requirements  of  Title  XI 
of  the  Financial  histitutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 


(FIRREA)  as  amended,  12  U.S.C.  3331  et 
seq.,  and  relations  promulgated 
thereto.  This  has  the  effect  of  excepting 
certain  transactions  from  the  definition 
of  "federally  related  transactions." 

The  agencies  have  also  determined 
Aat  safety  and  soundness  would  not  be 
adversely  affected  by  such  exceptions  so 
long  as  the  depository  institution's 
records  relating  to  any  such  excepted 
transaction  clearly  indicate  either  that 
the  property  involved  was  directly 
affected  by  the  major  disaster  or  that  the 
transaction  would  facilitate  recovery 
fit)m  the  disaster  and  there  is  a  binding 
commitment  to  fund  the  transaction 
writhin  three  years  after  the  date  the 
major  disaster  was  declared.  In  addition, 
the  transaction  must  continue  to  be 
subject  to  review  by  management  and  by 
the  agencies  in  the  course  of 
examination  of  the  institution  vmder 
normal  supervisory  standards  relating  to 
safety  and  soundness,  though  the 
transactions  need  not  comply  with  the 
specific  requirements  of  Title  XI  of 
FIRREA  and  the  agencies'  appraisal 
regulations. 

Expiration  Dates 

Any.exceptions  provided  imder  the 
order  shall  expire  not  later  than  three 
years  after  the  date  on  which  the 
President  determines,  pursuant  to  42 
U.S.C.  5170,  that  a  major  disaster  exists 
in  the  area.  Accordingly,  exceptions  for 
the  major  disasters  declared  due  to  the 
flooding  expire  on  October  18, 1997. 
Exceptions  for  any  other  counties  that 
have  been  declared  major  disasters  by 
the  President  as  a  resuh  of  the  flooding 
that  began  in  Texas  on  or  about  October 
11, 1994,  expire  three  years  after  the 
date  of  such  declaration. 

Order 

In  accordance  with  section  2  of 
DIDRA,  rehef  is  hereby  granted  from  the 
provisions  of  Title  XI  of  FIRREA  and  the 
agencies'  appraisal  regulations  for  any 
real  estate-related  financial  transaction 
that  requires  the  services  of  an  appraiser 
under  those  provisions,  provided  that: 

(1)  The  transaction  involves  real 
estate  located  in  an  area  that  the 
President  has  determined,  pursuant  to 
42  U.S.C.  5170,  is  a  major  disaster  area 
as  a  result  of  the  October  1994  flooding 
in  Texas,  and  has  been  designated 
eligible  for  Federal  assistance  by  the 
Federal  Emergency  Management  Agencv 
(FEMA);2  "  ^      ' 


(2)(a)  The  real  property  involved  was 
directly  affected  by  the  major  disaster, 
or 

(b)  The  real  property  involved  was  not 
directly  affected  by  the  major  disaster 
but  the  institution's  records  explain 
how  the  transaction  would  facilitate 
recovery  from  the  disaster; 

(3)  There  is  a  binding  commitment  to 
fund  a  transaction  wit^n  three  years 
after  the  date  the  major  disaster  was 
declared  by  the  President;  and 

(4)  The  institution  retains  in  its  files, 
for  examiner  review,  appropriate 
documentation  supporting  the 
property's  valuation. 

Appendix  to  Order 

Texas:  Angelina.  Austin.  Bastrop. 
Brazos,  Brazoria.  Burleson.  Chambers. 
Fayette.  Fort  Bend.  Galveston.  Grimes. 
Hardin.  Harris.  Houston.  Jackson. 
Jasper.  Jefferson,  Lee,  Liberty,  Madison, 
Matagorda.  Montgomery,  Nacagdoches. 
Orange,  Polk.  San  Augustine,  San 
Jacinto,  Shelby,  Trinity,  Tyler,  Victoria. 
Washington,  Waller,  Walker,  Wharton. 

Dated:  November  7, 1994. 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 

Dated:  November  23, 1994. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System. 
William  W.  Wiles, 
Secretary  of  the  Board. 

Dated:  November  18, 1994. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Acting  Executive  Secretary. 

Dated:  November  23. 1994. 

By  the  Office  of  Thrift  Supen-ision. 
Jonathan  L.  Fiechler. 
Acting  Director. 

Dated:  November  8. 1994. 
Becky  Baker. 

Secretary  of  the  Board.  X'ational  Credit  Union 
Administration. 

[FR  Doc.  94-29959  Filed  12-5-94:  8  45  am| 

BJLUNG  COOES  OCC,  4810-33-P  (20%).  BOARD  ttlO- 
01-P  (20%),  FOIC  •714-01-P  (20%),  OTS  6720-01-P 
(20%).  NCUA  753S-01-*  (80%) 


'  The  agencies  must  make  the  exception  no  later 
than  30  months  after  the  date  on  which  the 
President  determines  that  a  major  disaster  exists  in 
the  area. 


'  The  Texas  counties  affected  are  listed  in  the 
appendix  to  this  order.  The  exception  would  also 
include  any  other  such  areas  that  the  President 
subsequently  declares  are  major  disaster  areas  as  a 
result  of  the  flooding. 


DEPARTMENT  OF  TRANSPORTATION  <X 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-174-AD;  Amendment 
39-9067;  AD  94-25-03] 

Airworthiness  Directives;  Fokker 
Model  F28  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 
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summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Fokker  Model  F28 
series  airplanes.  This  action  reqiiires  a 
revision  to  the  Airplane  Flight  Manual 
that  prohibits  takeoff  in  certain  icing 
conchtions  imless  either  a  tactile 
inspection  is  performed  or  specific 
takeoff  procedures  are  followed.  This 
amendment  is  prompted  by  several 
accidents  in  which  Fokker  Model  F28 
series  airplanes  lost  aerodynamic  lift 
when  attempting  takeoff  with  ice 
contamination  on  their  wings.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  degradation  of 
aerodynamic  lift  during  takeoff  when 
icing  conditions  exist. 
DATES:  Eflective  December  21 ,  1994. 

Comments  for  inclusion  in  the  Rules 
I>ocket  must  be  received  on  or  before 
February  6, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
174-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

Information  concerning  this 
amendment  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  J.  Dulin.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
SUPPt.EMENTARY  INFORINATION:  The  FAA 
has  received  reports  of  at  least  three 
accidents  involving  Fokker  Model  F28 
series  airplanes  in  which  the  probable 
cause  has  been  attributed  to  wing  ice 
contamination  prior  to  takeoff.  The  FAA 
has  determined  that  airplanes  with 
wings  that  do  not  have  leading  edge 
high  hft  devices,  such  as  the  Fokker 
Model  F28  series  airplanes,  are 
particularly  susceptible  to  loss  of  lift 
when  attempting  to  take  off  with 
minimal  amounts  of  ice  accumulation 
(contamination)  on  the  wings.  Further, 
the  FAA  finds  that  airplanes  with  this 
configuration  account  for  a 
disproportionate  nimiber  of  the  total 
number  of  accidents  attributable  to  wing 
ice  contamination.  In  light  of  this,  the 
FAA  has  determined  that,  for  airplanes 
with  this  configuration,  an  extra  degree 
of  protection  is  necessary  beyond 
reliance  solely  on  operation  in 
accordance  with  the  current 
requirements  specified  in  section 
121.629  ("Operation  in  icing 
conditions"),  amendment  121-231,  of 


the  Fedei  al  Aviation  Regulations  (14 
CFR  121.  )29). 

The  fi  A  has  determined  that  one 
acceptab  e  (interim)  method  of 
addressing  icing  problems  associated 
with  airp  anes  having  this  configuration 
is  a  phys  cal  (tactile)  and  visual  check, 
of  the  lea  ling  edge  and  upper  wing 
surfaces  o  verify  that  there  is  no 
accumuli  tion  of  ice,  frost,  and  snow 
prior  to  t  ikeoff.  The  FAA  previously 
issued  A  )  93-11-01  (amendment  39- 
8593  (58  TR  33898,  June  22, 1993)1, 
which  rei  (uires  such  a  tactile  check  of 
McDonni  11  Douglas  Model  DC-9-10 
series  air  ilanes;  those  airplanes,  like  the 
Model  F:  8,  do  not  have  leading  edge 
high  Uft  I  evices.  The  intent  of  checks 
such  as  t  lese  is  to  prevent  takeoff  with 
wing  ice  :ontamination.  which  can 
result  in  the  degradation  of  wing  lift, 
and  can  Result  in  the  airplane  stalling  at 
lower  thi  n  normal  angles-of-attacfc 
during  ta  leoff. 

Additi  inally,  the 
Rijkslucl  tvaartdienst  (RLD),  which  is 
the  airw<  rthiness  authority  for  the . 
Netherla  ids,  issued  Netherlands 
Airworti  Lness  Directive  (BLA)  93-167/2 
(A),  date^  April  29, 1994,  applicable  to 
Fokker  Model  F28  series  airplanes 
operating  in  the  Netherlands.  This  BLA 
describes  an  "alternative"  takeoff 
proceduije  that  can  be  followed  to 
improve  ptall  margins  whenever  icing 
conditions  exist.  [This  "alternative" 
takeoff  procedure  was  developed  in 
response  to  the  U.S.  National 
Transportation  Safety  Board's  (NTSB) 
Safety  Ri  commendation  A-93-023.J 
The  "alt(  mative"  takeoff  procedure 
requires  he  availability  of  120  percent 
of  the  m:  oimum  takeofif  distance  for  the 
actual  gi  )ss  weight.  Additionally,  the  20 
percent  i  icrease  in  takeoff  distance 
must  be  i  iccounted  for  in  the  obstacle 
clearance  analysis.  The  BLA  specifies 
that  the  '•alternative"  takeoff  procedure 
is  an  optional  procedure  that  is 
availabh  for  use  when  sufficient 
runway  ength  and  obstacle  clearance 
mm^in  a  -e  available. 

The  Fi  lA  has  reviewed  and  approved 
this  "alt(  mative"  takeoff  procedure  as 
an  interi  n  measure  that  will  acceptably 
address '  he  problems  associated  with 
takeoff  a  id  operation  of  Model  F28 
series  ai  planes  in  icing  conditions. 
Althoug  1  the  RLD  has  classified  the 
procedu]  e  as  optional,  the  FAA  has 
determii  ed  that  it  must  be  mandated  as 
one  met  lod  to  ensure  that  these 
airplane  have  adequate  lift  to  effect  a 
safe  take  iff  when  icing  conditions  exist. 

As  inc  icated  previously,  the  FAA  has 
determii  ed  that  the  accomplishment  of 
these  ty]  es  of  additional  actions  is 
necessar  f  in  order  to  provide  an  extra 
degree  o  protection  for  Model  F28 


series  airplanes,  beyond  that  provided 
by  the  current  operating  requirements 
specified  in  part  121  of  the  FAR. 

Fokker  has  advised  the  FAA  that  it  is 
currently  developing  a  modification  to 
the  thermal  anti-ice  system  on  all 
Fokker  Model  F28  series  airplanes.  This 
modification  would  allow  the  thermal 
anti-ice  system  to  operate  on  the 
ground,  which  would  prevent 
reformation  of  ice  on  the  wing  leading 
edges  after  ground  equipment  has  been 
used  to  properly  de-ice/anti-ice  the 
airplane,  and  would  minimize  the  effect 
of  undetected  ice/frost/snow 
contamination.  Fokker  has  indicated 
that  this  proposed  modification  will  be 
similar  to  the  one  required  by  AD  93— 
11-01  for  McDonnell  Douglas  DC-9-10 
series  airplanes.  (That  AD  requires  a 
modification  of  the  wing  leacUng  edge 
bleed  air  anti-ice  system  on  so  that  it 
can  operate  on  the  ground  to  prevent  the 
reformation  of  ice  after  de-icing 
procedures  have  been  accomplished.) 
However,  because  this  proposed 
modification  for  Model  F28  series 
airplanes  currently  is  under 
development,  any  associated 
modification  instructions  or  required 
parts  are  not  available  at  this  time. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  The  FAA  has  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  degradation  of  the  aerodynamic 
Uft  during  takeoff  due  to  wing  ice 
contamination,  which  could  result  in 
the  airplane  stalling  at  lower  than 
normal  angles-of-attack  during  takeoff. 
This  AD  requires  a  revision  to  the 
Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM),  which  requires  that,  whenever 
icing  conditions  exist,  one  of  the 
following  actions  must  be 
accomplished: 

1.  A  physical  (tactile)  check  to  detect 
ice,  fi-ost,  and  snow  accumulation  on  the 
leading  edge  and  upper  wing  surfaces 
must  be  performed  prior  to  takeoff. 
(This  check  is  similar  to  that  required  by 
AD  93-11-01  for  McDonnell  Douglas 
Model  DC-9-10  series  airplanes).  Or 

2.  The  airplane  must  be  operated  in 
accordance  with  the  "alternative" 
takeoff  procedure  developed  by  Fokker 
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that  improves  stall  margins.  Use  of  the 
"alternative"  takeoff  procedure  would 
require  weight  to  be  off  loaded,  if 
necessary,  to  meet  the  revised  takeoff 
distance  and  obstacle  clearance 
requirements. 

This  AD  also  provides  for  the 
termination  of  these  requirements  if  the 
airplane's  thermal  anti-ice  system  is 
modified  and  operated  in  accordance 
with  a  method  approved  by  the  FAA. 

This  is  considered  to  be  interim 
action.  As  stated  previously,  Fokker 
currently  is  developing  a  design 
modification  that  will  positively  address 
the  unsafe  condition  that  is  the  subject 
of  this  rulemaking  action.  Once  this 
modification,  as  well  as  its  associated 
operating  procedures  and  an 
implementation  schedule,  are 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking  action. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  pubHc  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubUc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-adflressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-174-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  bom  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(b),  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13   [Amendwl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-2S-03  Fokker  Amendment  39-9087. 
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Applicability:  All  Model  F28  series 
airplanes  (all  Marks  and  all  serial 
numbers),  certificated  in  any  category. 

Compliance:  Required  as  indicated, 
unless  accomplished  previously. 

To  prevent  degradation  of 
aerodynamic  lift  during  takeoff  when 
icing  conditions  exist,  accomplish  the 
following: 

(a)  Within  10  days  after  the  effective 
date  of  this  AD,  incorporate  the 
following  into  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight 
Manual  (AFM).  This  may  be 
accomplished  by  inserting  a  copy  of  this 
AD  in  the  AFM. 

"Wing  De-Icing/Anti-Icing  Prior  To 
Takeoff 


CAUTION 

The  Model  F28  series  airplane  has  a 
wing  design  with  no  leading  edge  high 
lift  devices,  such  as  slats.  Wings  without 
leading  edge  high  lift  devices  are 
particularly  susceptible  to  loss  of  Uft 
due  to  wing  icing.  Minute  amoimts  of 
ice  or  other  contamination  (equivalent 
to  medium  grit  sandpaper)  on  the 
leading  edges  or  upper  wing  surfaces 
can  cause  significant  reduction  in  the 
stall  angle-of-attack.  Tliis  can  increase 
stall  speed  up  to  30  knots.  The 
increased  stall  speed  can  be  well  above 
the  stall  warning  (stick  shaker) 
activation  speed. 

Takeoff  shall  not  be  attempted  unless 
the  pilot-in-command  has  ensured  that 
the  aircraft  surfaces  are  free  of  ice,  frost, 
and  snow  accumulation,  as  required  by 
sections  91.527  and  121.629  of  the 
Federal  Aviation  Regulations  (FAR). 

In  addition,  takeoff  shall  not  be 
attempted  when  the  Outside  Air 
Temperature  (OAT)  is  below  6  degrees 
C  (CenUgrade)  (42  degrees  F 
(Fahrenheit)];  and  either  the  difference 
between  the  dew  point  temperature  and 
OAT  is  less  than  3  degrees  C  (5  degrees 
F),  or  \isible  moisture  (rain,  drizzle, 
sleet,  snow.  fog.  etc.)  is  present,  unless 
the  operator  complies  with  either 
OPTION  1  or  OPTION  2.  below: 

OPTION  1 

The  leading  edge  and  upper  wing 
surfaces  have  been  physically  checked 
for  ice/ frost/snow  and  the  flight  crew 
verifies  that  a  visual  check  and  a 
physical  (hands-on)  check  of  the  leading 
edge  and  upper  wing  surfaces  has  been 
accomplished  and  that  the  wing  is  clear 
of  ice/frost/snow  accumulation. 
OR 

OPTION  2 

The  following  takeoff  procedure  is 
used: 
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WARNING: 

The  folloMring  technique  cannot  be 
used  unless  the  pilot-in-command  has 
ensured  that  the  aircraft  sur&ces  are  firee 
of  ice,  frost,  and  snow,  as  required  by 
sections  91.527  and  121.629  of  the  FAR. 

•  (All  Marks,  except  Marie  0100  and 
Marii  0070)  When  using  fli^t  director 
for  takeoff,  select  HDG  mode  and  10 
degrees  pitch  attitude. 

•  Select  the  laigest  flap  setting  that  is 
permissible  for  the  takeoff  weight/ 
altitude/temperatiue  conditions. 

•  (All  Marks,  except  Mark  0100  and 
Mark  0070)  Use  rated  takeoff  thrust. 

•  (Mark  0100  and  Mark  0070)  Use 
takeoff/go-around  (TOGA)  thrust. 

•  Do  not  use  FLEXIBLE  thrust. 

•  At  Vr  rotate  slowly  (less  than  3 
degrees  per  second)  to  10  degrees  pitch 
attitude. 

•  When  positively  climbing,  select 
gear  UP. 

•  DO  NOT  EXCEED  10  DEGREES 
PITCH  UNTIL  AIRSPEED  IS  ABOVE 
V2+20  KTS. 

•  When  above  V2+20  KTS,  slowly 
increase  the  pitch  attitude,  keeping  the 
speed  above  Vs-f  20  KTS. 

•  Retract  the  flaps  at  or  above  Vfr  -f 
20  KTS. 

Notes  to  Option  2 

1.  The  available  field  length  must  be 
greater  than  or  equal  to  120  percent  of 
the  takeoff  distance  required  by 
regulation  for  the  actual  gross  weight. 
Also,  the  20  percent  increase  in  takeoff 
distance  must  be  accounted  for  in  the 
obstacle  clearance  analysis.  WEIGHT 
MUST  BE  OFF-LOADED,  IF 
NECESSARY,  TO  MEET  THESE 
CONDITIONS, 

2.  (Mark  0100  and  Mark  0070)  Do  not 
follow  the  Fbght  Director  pitch 
command  during  rotation  for  takeoff 
and  initial  climb,  as  this  will  result  in 
exceeding  the  recommended  maximum 
pitch  angle  of  10  degrees  before 
reaching  the  speed  of  V2-»-20  KTS. 

3.  (Mark  0100  and  Mark  0070)  Do  not 
engage  the  auto-pilot  until  leaving  the 
Automated  Flight  Control  and 
Augmentation  System  (AFCAS)  takeoff 
(TO)  mode. 

4.  For  the  case  of  an  engine  failure, 
refer  to  the  applicable  procedure  in 
Section  4.17.01  SINGLE  ENGINE 
OPERATION  of  the  F28  Mark  0100 
(Fokker  100)  and  F28  Mark  0070 
(Fokker  70)  AFM,  or  Section  1.7.4 
OPERATION  UNDER  ABNORMAL 
CONDITIONS  of  the  F28  FHB.  as 
applicable. 

5.  During  takeoff,  the  first  indication 
of  wing  contamination  will  probably  be 
airframe  buffet  when  the  pitch  angle  is 
increased  above  10  degrees,  followed  by 


wingdro 
DO  NOT 
UNTIL 
KTS." 


and  insufficient  climb  rate. 

tXCEED  10  DEGREES  PITCH 

PEED  IS  ABOVE  V2+2O 


Note  1:  If  an  operator  elects  to  implement 
in  its  fleet  ()nly  one  of  the  two  OPTIONS 
specifled  ii  1  this  paragraph,  the  other 
OPTION  di  tes  not  have  to  be  included  in  the 
Limitation  Section  of  the  AFM.  However, 
the  OPTION  that  is  implemented  must  be 
incorporattd  in  the  AI^  verbatim  as  it 
appears  inlhis  paragraph. 

(b)  Modification  of  the  thermal  anti- 
ice  systei^  so  that  it  can  be  operated  on 
the  ground,  in  accordance  with  a 
method  approved  by  the  Manager, 
StandardKation  Branch,  ANM-113, 
FAA,  Tra|isport  Airplane  Directorate, 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Note  2:  Ihcorporation  of  the  leading  edge 
thermal  anti-ice  modification  and  associated 
operating  i  istructions  does  not  relieve  the 
requiremei  t  that  aircraft  surfaces  are  free  of 
ice,  firost,  a  id  snow  accumulation  as  required 
by  section!  91.527  and  121.629  of  the  Federal 
Aviation  R  sgulations  (14  CFR  91.527  and 
121.629). 

(c)  An  i  Itemative  method  of 
complian  :e  or  adjustment  of  the 
complian  :e  time  that  provides  an 
acceptabl  j  level  of  safety  may  be  used 
if  approv(  d  by  the  Manager, 
Standard'  zation  Branch,  ANM-113. 
Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Operatioi  s  Inspector,  who  may  add 
comment  i  and  then  send  it  to  the 
Manager,  Standardization  Branch, 
ANM-li;  I. 
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Issued  ii  Renton,  Washington,  on 
November  30, 1994. 
Darrell  M.  Pederson, 

Acting  Ma  wger.  Transport  Airplane 

,  Aircraft  Certification  Service. 
9^29921  Filed  12-&-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

15  CFR  Part  806 
[Docket  No.  940828-4318] 
RIN  0691-AA22 

Direct  Investment  Surveys:  BE-1Q, 
Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad— 1994 

AGENCY:  Bureau  of  Economic  Analysis, 

Commerce. 

ACTION:  Final  rule. 

SUMMARY:  These  final  rules  set  forth 
reporting  requirements  for  the  BE-10, 
Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad — 1994,  to  be 
conducted  by  the  Btueau  of  Economic 
Analysis  (BEA),  U.S.  Department  of 
Commerce.  The  rules  for  the  last 
benchmark  survey,  covering  1989,  are 
deleted.  The  major  change  in  reporting 
requirements  since  the  last  survey  that 
is  implemented  in  these  final  rules  is 
the  raising  of  the  exemption  level  for 
determining  whether  a  long  form  or  a 
short  form  must  be  filed  for  nonbank 
foreign  affiliates  of  nonbank  U.S.  parent 
companies. 

EFFECTIVE  DATE:  These  rules  will  be 
effective  January  5, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  L.  Barker,  Chief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  E)epartment  of 
Commerce,  Washington,  DC  20230; 
phone  (202) 606-9800. 

SUPPLEMENTARY  INFORMATION:  In  the 
August  26, 1994  Federal  Register, 

Volume  59,  No.  165,  59  FR  44090,  BEA 
published  a  notice  of  proposed 
rulemaking  to  revise  15  CFR  806.16  to 
set  forth  reporting  requirements  for  the 
BE-10,  Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad — 1994.  No 
comments  on  the  proposed  rules  were 
received.  Thus,  these  final  rules  are  the 
same  as  the  proposed  rules. 

The  benchmark  siuvey  will  be 
conducted  by  BEA  imder  the 
International  Investment  and  Trade  in 
Services  Survey  Act,  hereinafter,  "the 
Act."  Section  4(b)  of  the  Act,  as 
amended,  requires  that  "With  respect  to 
United  States  direct  investment  abroad, 
the  President  shall  conduct  a 
benchmark  survey  covering  year  1982,  a 
benchmark  survey  covering  year  1989, 
and  benchmark  surveys  covering  every 
fifth  year  thereafter  *  •  •"  Reporting  in 
the  survey  is  mandatory.  The 
responsibility  for  conducting 
benchmark  surveys  of  U.S.  direct 
investment  abroad  has  been  delegated 
by  the  President  to  the  Secretary  of 
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Conomerce,  who  has  redelecated  it  to 
BEA. 

The  benchmark  surveys  arc  BEA's 
censuses,  intended  to  cover  the  universe 
of  U.S.  direct  investment  abroad  in 
value  terms.  U.S.  direct  investment 
abroad  is  defined  as  the  ownership  or 
control,  directly  or  indirectly,  by  one 
U.S.  person  of  10  percent  or  more  of  the 
voting  securities  of  an  incorporated 
foreign  business  enterprise  or  an 
equivalent  interest  in  an  unincorporated 
foreign  business  enterprise,  including  a 
branch. 

The  purpose  of  the  benchmark  survey 
is  to  obtain  comprehensive  data  on  the 
overall  operations  of  U.S.  parent        v 
companies  and  their  foreign  affiliates, 
and  on  positions  and  transactions 
between  them.  The  survey  is  mandated 
by  Congress  to  proiide  a  factual 
framework  for  addressing  the  concerns 
of  policymakers  and  the  general  public 
about  the  effects  of  direct  investment 
abroad  on  the  U.S.  and  foreign 
economies.  The  data  from  the  siurey  are 
needed  to  record  the  size  of  U.S.  direct 
investment  abroad,  measure  changes  in 
such  investment,  and  assess  its  impact. 
The  data  will  provide  benchmarks  for 
deriving  current  universe  estimates  of 
direct  investment  fi-om  sample  data 
collected  in  other  BE.'l  surveys  in 
iionbenchmark  years.  In  particular,  they 
will  serve  as  benchmarks  for  the 
quarterly  direct  investment  estimates 
included  in  the  U.S.  international 
transactions  and  the  national  income 
and  product  accounts,  and  for  annual 
estimates  of  the  U.S.  direct  investment 
position  abroad  and  of  the  operations  of 
U.S.  parent  companies  and  their  foreign 
affiliates. 

The  benchmark  surveys  are  the  most 
comprehensive  of  BEA's  surveys  in 
terms  of  subject  matter  in  order  that 
Ihey  obtain  the  detailed  information  on 
U.S.  direct  investment  abroad  net;ded 
for  policy  purposes.  As  specified  in  the 
Act.  policy  areas  of  particular  interest 
include,  among  other  things,  trade  in 
both  goods  and  services,  employment 
and  employee  compensation,  taxes,  and 
technology. 

The  survey  consists  of  an  instruction 
booklet,  a  claim  for  not  filing  the  BE- 
10,  and  the  following  report  forms: 

1  Form  BE-1 0  A  for  reporting  by  a 
I'.S  Reporter  that  is  not  a  bank; 

2.  Form  BE-lOA  BANK  for  reporting 
hy  a  U.S.  Reporter  that  is  a  bank; 

3.  Form  BE-IOB(LF)  (Long  Form)  for 
reporting  nonbank  foreign  affiliates  of 
nonbank  U.S.  parents  with  assets,  sales, 
or  not  income  greater  than  S50  million 
(positive  or  negative); 

4.  Form  BE-IOB(SF)  (Short  Form)  for 
reporting  nonbank  foreign  affi  bales  of 
nonbank  U.S.  parents  with  assets,  sales. 


or  net  income  greater  than  $3  million, 
but  not  greater  tlian  $50  million 
(positive  or  negative);  and 

5.  Form  BE-lOB  BANK  for  reporting 
foreign  affiliates  that  are  banks  with 
assets,  sales,  or  net  income  greater  than 
$3  million  (positive  or  negative). 

Although  the  survey  is  intended  to 
cover  the  universe  of  U.S.  direct 
investment  abroad,  in  order  to  minimize 
the  reporting  burden,  foreign  affiliates 
with  assets,  sales,  and  net  income  each 
equal  to  or  less  than  $3  million  (positive 
or  negative)  are  exempt  from  being 
reported  on  Form  BE-IOB(SF)  or  BE- 
lOB  BANK  (but  must  be  listed  on  Form 
BE-lOA  SUPPLEMENT  or  BE-lOA 
BANK  SUPPLEMENT). 

The  major  rule  change  from  the  last 
(1989)  survey  to  the  1994  survey  is  the 
raising,  from  $15  million  to  $50  million, 
of  the  exemption  level  for  reporting 
foreign  af&liates  on  the  more  detailed 
long  form.  In  the  1994  survey,  nonbank 
foreign  afB  Hates  for  which  assets,  sales, 
or  net  income  is  greater  than  $50 
million  (positive  or  negative)  are 
required  to  be  reported  on  Form  BE- 
lOB(LF)  (Long  Form);  nonbank  foreign 
affiliates  for  which  assets,  sales,  or  net 
income  is  greater  than  $3  million 
(positive  or  negative),  but  for  which  no 
one  of  these  items  is  greater  than  $50 
million  (positive  or  negative),  are 
required  to  be  reported  on  Form  BE- 
10B{SF)  (Short  Form).  In  the  1989 
benchmark  survey,  the  long-form 
exemption  level  was  $15  million.  This 
change  moans  that  approximately  6,000 
foreign  affiliates  that  previously  would 
have  been  reported  on  the  long  form 
will  now  be  reported  instead  on  the 
short  form,  thus  reducing  both  reporting 
and  editing  burden  from  what  it  would 
otherwise  have  been. 

Forms  for  the  1994  benchmark  survey 
are  scheduled  to  be  mailed  out  at  the 
end  of  February  1995.  A  completed 
report  is  due  to  BEA  not  later  than  May 
31, 1995  for  a  U.S.  Reporter  filing  less' 
than  50  Forms  BE-IOB(LF).  BE- 
lOB(SF).  and/or  BE-lOB  BANK  and  not 
later  thnn  fune  30. 1995  for  a  U.S. 
Reporter  required  to  file  50  or  more 
Fonns  BE-IOB(LF).  BE-IOB(SF).  and/or 
BE-10  BANK.  A  response  is  required 
from  persons  subject  to  the  reporting 
requirements  of  the  BE-10  whether  or 
not  they  are  contacted  by  BEA.  Also,  a 
person,  or  their  agent,  who  is  contacted 
by  BE.^  about  reporting  in  this  survey 
mu.st  respond  in  writing. 

Executive  Order  12612 

.  These  rules  do  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
a.sst;ssment  under  E.G.  12612. 


Executive  Order  128G6 

These  rules  have  been  determined  to 
be  not  significant  for  purposes  of  E.Q. 
12866. 

Paperwork  Reduction  Act 

The  collection  of  information  required 
in  these  final  rules  has  been  approved 
by  OMB  (OMB  No.  0608-0049). 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  14  to  8.500  hours  per 
response,  with  an  average  of  159.4  hours 
per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Comments  from  the 
public  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information  should  be  addressed  to: 
Director.  Bureau  of  Economic  Analysis 
(BE-1).  U.S.  Department  of  Commerce. 
Washington.  DC  20230;  and  to  the 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  Attention;  Desk 
Officer  for  the  Department  of 
Commerce. 

Regulatory  nexibility  Ac! 

The  General  Counsel.  Department  of 
Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  under  the  provisions  of 
the  Regulatorv-  Flexibility  Act  (5  U.S.Q 
605(b)).  that  these  final  rules  will  not 
have  a  significant  economic  impact  on 
a  sub-stantial  number  of  small  entities. 
The  exemption  level  is  set  in  terms  of 
the  size  of  a  U.S.  company's  foreign 
affiliates.  If  an  affiliate  is  owned  10 
percent  or  more  by  the  U.S.  company 
and  has  assets,  sales,  or  net  income 
greater  than  $3  million  (positive  or 
negative),  it  must  be  reported.  U«uaUv. 
the  U.S.  parent  company  (the  one 
required  to  file  the  report)  is  many  times 
larger.  Also,  to  minimize  the  reporting 
burden  on  smaller  U.S.  businesses, 
nonbank  foreign  affiliates  with  assets, 
sales,  and  net  income  all  below  $50 
million  will  be  reported  on  the 
abbreviated  BE-1  OB(SF).  or  short  form, 
rather  than  the  BE-IOB(LF).  or  long 
form. 

List  of  Subjects  in  15  CFR  Part  806 

Balance  of  payments.  Economic 
statisticji.  U.S.  investment  abroad. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Datwl.  Novemher  10.  1994'. 
Carol  S.  Carson. 
DimctoT.  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble.  BEA  amends  15  CFR  Part  80a 
as  follows: 
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PART  806-OIRECT  INVESTMENT 
SURVEYS 

1.  The  authority  citation  for  15  CFR 
Part  806  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  22  U.S.C  3101- 
3108;  and  E.0. 11961  (3  CFR,  1977  Comp., 
p.  86).  as  amended  by  E.0. 12013  (3  CFR, 
1977  Comp.,  p.  147).  E.0. 12318  {3  CFR.  1981 
Comp.,  p.  173),  and  E.0. 12518  (3  CFR,  1985 
Comp.,  p.  348). 

2.  Section  806.16  is  revised  to  read  as 
follows: 

f  806.1 6    Rules  and  regulations  for  BE-1 0, 
Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad— 1994. 

A  BE-10,  Benchmark  Survey  of  U.S. 
Direct  Investment  Abroad  will  be 
conducted  covering  1994.  All  legal 
authorities,  provisions,  definitions,  and 
requirements  contained  in  §§  806.1 
through  806.13  and  806.14  (a)  through 
(d)  are  applicable  to  this  survey. 
SpeciHc  additional  rules  and  regulations 
for  the  BE-10  survey  are  given  in 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  Response  required.  A  response  is 
required  from  persons  subject  to  the 
reporting  requirements  of  the  BE-10, 
Benchmark  Siu^^ey  of  U.S.  Direct 
Investment  Abroad — 1994,  contained 
herein,  whether  or  not  they  are 
contacted  by  BEA.  Also,  a  person,  or 
their  agent,  who  is  contacted  by  BEA 
about  reporting  in  this  survey,  either  by 
sending  them  a  report  form  or  by 
written  inquiry,  must  respond  in  writing 
pursuant  to  §  806.4.  They  may  respond 
by; 

(1)  Certifying  in  writing,  within  30 
days  of  being  contacted  by  BEA,  to  the 
fact  that  the  person  had  no  direct 
investment  within  the  purview  of  the 
reporting  requirements  of  the  BE-10 
survey; 

(2)  Completing  and  returning  the 
"BE-10  Claim  for  Not  Filing"  within  30 
days  of  receipt  of  the  BE-10  survey 
report  forms;  or 

(3)  Filing  the  properly  completed  BE- 
10  report  (comprising  Form  BE-10  A  or 
BE-lOA  BANK  and  Forms  BE-IOB(LF), 
BE-IOB(SF)  and/or  BE-lOB  BANK)  by 
May  31, 1995,  or  June  30, 1995.  as 
required. 

(b)  Who  must  report.  (1)  A  BE-10 
report  is  required  of  any  U.S.  person 
that  had  a  foreign  affiliate — that  is,  that 
had  direct  or  indirect  ownership  or 
control  of  at  least  10  percent  of  the 
voting  stock  of  an  incorporated  foreign 
business  enterprise,  or  an  equivalent 
interest  in  an  unincorporated  foreign 
business  enterprise — at  any  time  during 
the  U.S.  person's  1994  fiscal  year. 

(2)  If  the  U.S.  person  had  no  foreign 
affiliates  during  ifs  1994  fiscal  year,  a 


person 
its  199 
requirei 
Report 


"BE-lOJClaim  for  Not  Filing"  must  be 
filed  within  30  days  of  receipt  of  the 
BE-10  survey  package;  no  other  forms 
in  the  sfrvey  are  required.  If  the  U.S. 

ad  any  foreign  affiliates  during 
fiscal  year,  a  BE-10  report  is 
and  the  U.S.  person  is  a  U.S. 
in  this  survey. 

orts  are  required  even  though 
the  foreign  business  enterprise  was 
established,  acquired,  seized, 
liquidaed,  sold,  expropriated,  or 
inactiv^ed  during  Uie  U.S.  person's 
1994  fiscal  year. 

(c)  Fdtms  for  nonbank  U.S.  Reporters 
andforwign  affiliates.  (1)  Form  BE-10  A 
IReportVoT  the  U.S.  Reporter).  A  BE- 
lOA  report  must  be  completed  by  a  U.S. 
Reporte|-  that  is  not  a  bank.  If  the  U.S. 
Reporter  is  a  corporation.  Form  BE-lOA 
is  required  to  cover  the  fully 
consolilated  U.S.  domestic  business 
enterprise. 

(i)  If  ^  nonbank  U.S.  Reporter  had  any 
foreign  affiliates,  whether  held  directly 
or  indirectly,  for  which  any  one  of  the 
followiig  three  items — total  assets,  sales 
or  gross!  operating  revenues  excluding 
sales  tajces,  or  net  income  after 
provision  for  foreign  income  taxes — was 
greater  han  $3  million  (positive  or 
negativ  i]  at  any  time  during  the 
affiliatef  s  1994  fiscal  year,  the  U.S. 
Report*  must  file  a  complete  Form  BE- 
lOA  and,  as  applicable,  a  BE-lOA 
SUPPLEMENT  listing  each,  if  any. 
exemptiforeign  affiliate.  It  must  also  file 
a  FormfeE-lOB(LF).  BE-IOB(SF).  or  BE- 
lOB  BAjNK,  as  appropriate,  for  each 
nonexenpt  foreign  affiliate. 

(ii)  If  a  nonbank  U.S.  Reporter  had  no 
foreign  affiliates  for  which  any  one  of 
the  thn  e  items  listed  in  paragraph 
(c)(l){i)  of  this  section  was  greater  than 
$3  mill  on  (positive  or  negative)  at  any 
time  di  ring  the  affiliate's  1994  fiscal 
year,  th  sn  only  items  1-4  of  Form  BE- 
lOA  an  i  the  BE-lOA  SUPPLEMENT, 
listing  I  ill  exempt  foreign  affiliates,  must 
be  com  Dieted. 

(2)  Fd>rm  BE-IOB(LF)  or  (SF)  (Report 
for  fore  gn  affiliate). 

(i)  A  }E-10B(LF)  (Long  Form)  must  be 
filed  fa  '  each  nonbank  foreign  affiliate 
of  a  noi  ibank  U.S.  Reporter,  whether 
held  di  ectly  or  indirectly,  for  which 
any  on  i  of  the  three  items — total  assets, 
sales  oi  gross  operating  revenues 
exclud  ng  sales  taxes,  or  net  income 
after  pi  avision  for  foreign  income 
taxes—  ivas  greater  than  $50  million 
(positii  e  or  negative)  at -any  time  during 
the  affi  iate's  1994  fiscal  year. 

(ii)  fi  BE-IOB(SF)  (Short  Form)  must 
be  filet  . 

(A)  F  or  each  nonbank  foreign  affiliate 
of  a  no  ibank  U.S.  Reporter,  whether 
held  d;  rectly  or  indirectly,  for  which 
any  on  !  of  the  three  items  listed  in 


paragraph  (c](2)(i)  of  this  section  was 
greater  than  $3  million,  but  for  which 
no  one  of  these  items  was  greater  than 
$50  million  (positive  or  negative),  at  any 
time  during  the  affiliate's  1994  fiscal 
year,  and 

(B)  For  each  nonbank  foreign  affiliate 
of  a  U.S.  bank  Reporter,  whether  held 
directly  or  indirectly,  for  which  any  one 
of  the  three  items  listed  in  paragraph 
(c)(2)(i)  of  this  section  was  greater  than 
S3  million  (positive  or  negative)  at  any 
time  during  the  affiliate's  1994  fiscal 
year. 

(iii)  Notwithstanding  paragraphs 
(c)(2)(i)  and  (c)(2)(ii)  of  diis  section,  a 
Form  BE-IB(LF)  or  (SF)  must  be  filed 
for  a  foreign  affiliate  of  the  U.S.  Reporter 
that  owns  another  nonexempt  foreign 
affiliate  of  that  U.S.  Reporter,  even  if  the 
foreign  affiliate  parent  is  otherwise 
exempt,  i.e.,  a  Form  BE-IOB(LF),  (SF), 
or  BANK  must  be  filed  for  all  affiliates 
upward  in  a  chain  of  ovmership. 

(d)  Forms  for  U.S.  Reporters  and 
foreign  affiliates  that  are  banks  or  bank 
holding  companies. 

(1)  For  purposes  of  the  BE-10  survey, 
"banking"  covers  a  business  entity 
engaged  in  deposit  banking  or  closely 
related  functions,  including  commercial 
banks.  Edge  Act  corporations  engaged  in 
international  or  foreign  banking,  foreign 
branches  and  agencies  of  U.S.  banks 
whether  or  not  they  accept  deposits 
abroad,  savings  and  loans,  savings 
banks,  and  bank  holding  companies,  ie.. 
holding  companies  for  which  oveivSO 
percent  of  their  total  income  is  from 
banks  that  they  hold.  If  the  bank  or  bank 
holding  company  is  part  of  a 
consolidated  busine'ss  enterprise  and 
the  gross  operating  revenues  from 
nonbanking  activities  of  this 
consolidated  entity  are  more  than  50 
percent  of  its  total  revenues,  then  the 
consolidated  entity  is  deemed  not  to  be 
a  bank  even  if  banking  revenues  make 
up  the  largest  single  source  of  all 
revenues.  (Activities  of  subsidiaries  of  a 
bank  or  bank  holding  company  that  may 
not  be  banks  but  that  provide  support  to 
the  bank  parent  company,  such  as  real 
estate  subsidiaries  set  up  to  hold  the 
office  buildings  occupied  by  the  bank 
parent  company,  are  considered  bank 
activities.) 

(2)  Form  BE-lOA  BANK  (Report  for  a 
U.S.  Reporter  that  is  a  bank).  A  BE-lOA 
BANK  report  must  be  completed  by  a 
U.S.  Reporter  that  is  a  bank.  For 
purposes  of  filing  Form  BE-lOA  BANK, 
the  U.S.  Reporter  is  deemed  to  be  the 
fully  consolidated  U.S.  domestic 
business  enterprise  and  all  required  data 
on  the  form  shall  be  for  the  fully 
consolidated  domestic  entity. 

(i)  If  a  U.S.  bank  had  any  foreign 
affiliates  at  any  time  during  its  1994 


fiscal  year,  whether  a  bank  or  nonbank 
and  whether  held  directly  or  indiiBctiy. 
for  which  any  one  of  the  three  items — 
total  assets,  sales  or  gross  operating 
revenues  excluding  sales  teixes.  or  net 
income  after  provision  for  foreign 
income  taxes — ^was  greater  than  $3 
million  (positive  or  negative)  at  any 
time  during  the  affiliate  s  19S4  fiscal 
year,  the  U.S.  Reporter  must  file  a 
complete  Fonn  BE-lOA  BANK  and.  as 
applicable,  a  BE-lOA  BANK 
SUPPIJEMENT  listing  each,  if  any, 
exempt  foreign  affiliate,  whether  bank 
or  nimbank.  It  must  also  file  a  Form  BE- 
lOB(SF)  for  each  nonexempt  nonbank 
foreign  affiliate  and  a  Fonn  BE-lOB 
BANK  for  each  nonexempt  foreign  bank 
affiliate. 

(ii)  If  the  U.S.  bank  Reporter  had  no 
foreign  affiliates  for  which  any  one  of 
the  three  items  listed  in  paragraph 
(d)(2)(i)  of  this  section  was  greater  than 
S3  million  (positive  or  negative)  at  any 
time  during  the  affiliate's  1994  fiscal 
year,  then  only  items  1-4  of  Form  BE- 
lOA  BANK  and  the  BE-lOA  BANK 
SUPPLEMENT,  listing  ail  exempt 
foreign  affiliates,  should  be  completed. 

(3)  Form  BE-lOB  BANK  (Report  for  a 
foreign  affiliate  that  is  a  bank). 

(i)  A  BE-lOB  BANK  report  must  be 
filed  for  each  foreign  bank  affiliate  of  a 
hank  or  nonbank  U.S.  Reporter,  whether 
directly  or  indirectly  held,  for  which 
any  one  of  the  three  items — total  assets, 
sales  or  gross  operating  revenues 
excluding  sales  taxes,  or  net  income 
after  provision  for  foreign  income 
taxes — was  greater  than  $3  milhon 
(positive  or  negative)  at  any  time  during 
the  affiliate's  1994  fiscal  year. 

(i)  Notwithstanding  paragraph  (d)(3)(i) 
of  this  section,  a  Form  BE-lOB  BANK 
must  be  filed  for  a  foreign  bank  affiliate 
of  the  U.S.  Reporter  that  owns  another 
nonexempt  foreign  affiliate  of  that  U.S. 
Reporter,  even  if  the  foreign  affiUate 
parent  is  otherwise  exempt,  i.e.,  a  Form 
BE-IOB(LF),  (SF).  or  BANK  must  be 
filed  for  all  affiliates  upward  in  a  chain 
of  ownership.  Hovi'ever.  a  Form  BE-lOB 
BANK  is  not  required  to  be  filed  for  a 
foreign  bank  affiliate  in  which  the  U.S. 
Reporter  holds  only  an  indirect 
ownership  interest  of  50  percent  or  less 
and  that  does  not  own  a  reportable 
nonbank  foreign  affiliate,  but  the 
indirectly  owned  bank  affiliate  must  be 
listed  on  the  BE-lOA  BANK 
SUPPLEMENT. 

le)Due  date.  A  fully  completed  and 
certified  BE-10  report  comprising  Form 
BE-lOA  or  lOA  BANK.  BE-lOA 
SUPPLE2V4ENT  (as  required),  and 
Form(s)  BE-IOB(LF).  (SF),  or  BANK  (as 
required)  is  due  to  be  filed  with  BEA  not 
later  than  May  31. 1995  for  those  U.S. 
I'eporters  filing  less  than  50.  and  June 


30, 1995  for  those  VS.  Reporters  fiUng 
50  or  more.  Forms  BE-IOB(LF).  (SF)  or 
BANK. 

[PR  Doc  94-20767  Filed  12-5-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adntinistration 

21  CFR  Part  358 
(Ooci(et  No.  81 N-0201] 

Marketing  of  Over-the-Counter 
Pediculicide  Drug  Products; 
Background  Documents;  Availability 

AGENCY:  Food  and  Drug  Administration 
HHS. 

ACTION:  Availability  of  background 
documents. 

SUHHdARY:  The  Food  and  Drug 
AdministraMon  (FDA)  is  announcing  the 
availability  of  background  documents 
dealing  with  its  response  to  two  citizen 
petitions  seeking  actions  for  marketing 
of  over-the-counter  (OTC)  pediculicide 
drug  products.  This  action  is  being 
taken  to  ensure  that  all  interested 
persons  are  aware  of  the  issues  that 
were  raised  in  the  two  citizen  petitions. 
ADDRESSES:  Single  copies  of  the 
background  documents  may  be 
requested  in  writing  fiism  the  Freedom 
of  Information  Staff  (HFI-35).  Food  and 
Drug  Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville.  MD  20857.  at  a 
cost  of  10  cents  per  page.  Requests 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  The 
background  documents  are  available  for 
public  examination  at  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Cirug  Administration,  rm.  1-23. 
12420  Parklawn  Dr..  Rockville.  MD 
20857.  between  9  ajn.  and  4  p.m.. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
WilUam  E.  Cilbertson.  Center  for  Drug 
Evaluation  and  Research  (HFD-810). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-594-5000. 

SUPPLE«CNTARY  INFOfWATION:  hi  the 
Federal  Register  of  December  14, 1993 
(58  FR  65452).  FDA  issued  a  final 
monograph  for  OTC  pediculicide  drug 
products  (21  CFR  part  358.  subpart  G). 
TTie  final  monograph  becomes  effective 
on  December  14. 1994.  Prior  to  that 
date,  jurisdiction  over  pediculicide 
products  is  vested  concurrently  with  the 
Enviroomental  Protection  Agency  (EPAJ 
and  with  FDA.  EPA  and  FDA  labeling 


requirements  for  these  products  are 
different.  After  December  14, 1994.  FDA 
will  have  sole  iurisdiction  over  labeling 
and  other  requirements  applicable  to 
OTC  pediculicide  drug  products. 

On  February  25. 1994.  the 
Nonprescription  Drug  Manufacturers 
Association  (NOMA)  submitted  a  citizen 
petition  (Ref.  1)  requesting  certain 
actions  because  of  the  dual  jurisdiction 
over  OTC  pediculicide  drug  products 
that  exists  until  December  14. 1994.  On 
April  14. 1994.  a  meeting  was  held 
between  FDA.  EPA,  and  NT)MA  (Ref.  2). 
On  April  22. 1994.  NDMA  submitted  a 
second,  more  detailed  citizen  petition 
(Ref.  3).  NDMA  requested  FDA  to 
provide  industry  at  least  1  1/2  years 
ftTim  December  14. 1993  (the  date  of 
publication  of  the  final  monograph  for 
OTC  pediculicide  drug  products),  for  a 
smooth  transition  from  EPA  to  FDA 
regulations  for  OTC  pediculicide  drug 
products.  NDMA  also  requested  FDA 
agreement  not  to  bring  enforcement 
proceedings  against  OTC  pediculicide 
drug  products  applied  to  the  human 
body  and  bearing  EPA -mandated 
labeling  for  1  year  after  December  14. 
1994.  Tte  enforcement  deferral  would 
apply  to  products  distributed  with 
labeling  printed  before  December  14. 
1994,  or  where  the  products  shipped 
into  interstate  commerce  had  been  in 
stock  before  December  14. 1994.  NDMA 
also  submitted  a  citizen  petition  to  EPA, 
which  responded  by  notice  dated 
September  6. 1994  (Ref.  4). 

FDA  responded  to  NDMA  (Refs.  5  and 
6)  stating  that  a  IV2  year  extension  to 
meet  FDA  labeling  requirements  would 
not  be  granted  on  a  blanket  basis  for  all 
products.  The  agency  stated  that 
requests  for  extensions  would  be 
evaluated  on  a  case-by-case  basis.  The 
agency  also  indicated  that  any  extension 
granted  will  be  limited  to  the  quantity 
of  stock  that  a  company  has  on  hand 
prior  to  December  14.  1994.  FDA  also 
stated  that,  in  its  discretion,  it  agrees  not 
to  bring  enforcement  proceedings 
against  OTC  pediculicide  drug  products 
conforming  mth  the  final  monograph 
and  containing  EPA-required  labeling 
for  a  period  of  1  year  after  the  efiiective 
date  of  the  final  monograph  on 
December  14. 1994. 

FDA  has  placed  all  of  the 
correspondence  on  this  subject  in 
docket  no.  81N-0201  for  OTC 
pediculicide  drug  products,  to  enable 
interested  persons  to  see  the 
correspondence.  The  documents  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26CFRParV1 

[TDSSTO] 

RIN  1545-AS96 

Nonbank  Trustee  Net  Worth 
Requirements 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  that  provide 
guidance  to  nonbank  trustees  with 
respect  to  the  adequacy  of  net  worth 
requirements  of  §  1.401-1 2(n)  (6)  and  (7) 
of  the  Income  Tax  Regulations.  The  text 
of  these  temporary  regulations  also 
serves  as  the  text  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register. 

DATES:  These  regulations  are  effective 
December  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  E.  Alden,  (202)  622-6030  (not  a 
toll-tree  nimiber). 
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SUPPLE  MENTARY  INFORMATION: 
Backg]  ound 

This  docimient  contains  amendments 
to  the  licome  Tax  Regulations  (26  CFR 
part  l)|under  section  401(d)(1).  Sections 
1022(cj,  1022(d),  and  2002(a)(2)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  Pub.  L.  93-406 
{1974)Jamended  sections  401(d),  401(f), 
and  4(i  of  the  Internal  Revenue  Code 
(Code)jto  permit  an  entity  that  is  not  a 
bank  t*  be  a  trustee  or  a  custodian  for 
purposes  of  those  Code  sections  if  such 
entity  demonstrates  to  the  satisfaction  of 
the  Secretary  of  the  Treasury  that  it  will 
admin  ster  the  trust  and  hold  assets  in 
a  man]  ler  consistent  with  the  law. 
Althoi  gh  section  401(d)(1)  was  repealed 
by  sec  ion  237(a)  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982,  Pub. 
L.  97-:  :48  (1982),  the  regulations  imder 
sectioi  401(d)(1)  remain  in  force  and 
effect  \  o  the  extent  that  they  govern  the 
detem  ination  of  whether  an  entity  can 
be  a  n(  mbank  trustee  or  custodian  for 
purpo  es  of  Treasury  Regulation 
§§1.4i  l(f)-l  and  1.408-2(d).  Section 
1.401-  12(n)(6)(ii)  of  the  regulations/ 
propofed  in  1975  and  finalized  in  1979 
uiiderjsection  401(d)(1)  of  the  Code,  sets 
forth  I  et  worth  requirements  for 
nonba  ik  trustees  based  on  the  greater  of 
a  spec  fied  dollar  amount  or  a 
percei  tage  of  the  value  of  all  assets  held 
by  the  nonbank  trustee  in  fiduciary 
accou)  tts.  A  primary  objective  of  this 
adequ  icy  of  net  worth  requirement  has 
been  1 3  ensure  that  nonbank  trustees 
maint  tin  a  level  of  solvency 
comm  3nsurate  with  their  financial  and 
fiduci  iry  responsibilities. 

Pur  uant  to  the  existing  net  worth 
requii  jments,  nonbank  trustees  may  not 
accep  new  accounts  unless  their  net 
worth  exceeds  the  greater  of  $100,000  or 
foiu-  p  jrcent  of  the  value  of  all  assets 
held  i  1  fiduciary  accounts. 
Addit  onally,  nonbank  trustees  must 
Jake  v  hatever  steps  are  necessary 
(inch  iing  the  relinquishment  of 
fiduc  iry  accounts)  to  ensure  that  their 
net  w  )rth  exceeds  the  greater  of  $50,000 
or  tw{  I  percent  of  the  value  of  assets 
held  :  fi  their  fiduciary  accounts.  While 
simili  r  requirements  apply  to  passive 
nonbi  nk  trustees  (qualified  nonbank 
entiti  ts  that  have  no  discretion  to  direct 
the  in  vestment  of  assets),  the  percentage 
requii  ements  for  these  trustees  are 
lowei  Specifically,  passive  nonbank 
truste  is  may  not  accept  new  accounts 
unlesf  their  net  worth  exceeds  the 
greater  of  $100,000  or  two  percent  of  the 
value  of  all  assets  held  in  fiduciary 
accoi  nts  and  they  must  take  appropriate 
actioi  I  (including  the  relinquishment  of 
fiduc  ary  accounts)  to  ensure  that  their 
net  w  Drth  exceeds  the  greater  of  $50,000 


or  one  percent  of  the  value  of  assets 
held  in  their  fiduciary  accounts. 

The  IRS  has  received' comments  that 
this  requirement  is  unduly  restrictive  in 
the  case  of  passive  trustees  who  are 
broker-dealers  regulated  by  the 
Securities  and  E^hange  Commission 
(SEC)  and  who  are  required  to  have 
their  fiduciary  accounts  protected  by  the 
Securities  Investor  Protection 
Corporation  (SIPC).  SIPC,  established  by 
Congress  in  1970,  insures  customer 
assets  and  funds  held  by  a  U.S.  broker- 
dealer  in  the  case  of  an  insolvency  in  an 
amount  of  up  to  $500,000  per  customer, 
of  which  $100,000  may  be  cash.  Thus, 
with  respect  to  SIPC  protected  assets, 
the  on-going  net  wortfi  requirement 
provides  little  if  any  increase  in 
protection  of  assets  held  in  fiduciary 
accounts.  Accordingly,  these  temporary 
regulations  provide  that  SIPC  protected 
assets  will  be  disregarded  in 
determining  the  value  of  assets  held  in 
fiduciary  accoimts  by  passive  trustees 
for  purposes  of  the  percentage  prong  of 
the  net  worth  requirement. 

These  temporary  regulations  also 
increase  the  initial  net  worth 
requirement  for  all  nonbank  trustees  to 
better  assure  that  enterprises  are  sound 
and  well-funded  duiing  their  start-up 
period.  Under  the  existing  ^et  worth 
requirements,  every  no'ibaiik  trustee 
must  have  an  initial  net  worth  that 
exceeds  $100,000.  Under  these 
temporary  regulations,  all  entities 
applying  for  nonbank  trustee  status 
must  have  a  net  worth  of  not  less  than 
$250,000  for  the  most  recent  taxable 
year  preceding  the  appficant's  initial 
application,  llie  existing  net  worth 
requirements,  as  modified  for  SIPC 
protected  assets,  will  continue  to  apply 
on  an  on-going  basis  after  a  nonbank 
trustee  has  obtained  the  approval  of  the 
IRS. 

In  the  absence  of  evidence  that  the  on- 
going net  worth  requirements  fail  to 
meet  the  imderlying  objectives,  these 
requirements  (except  with  respect  to 
SIPC  protected  assets)  remain 
unchanged.  However,  the  IRS 
recognizes  that  the  nonbank  trustee 
requirements  have  been  in  effect  since 
1979.  Accordingly,  the  IRS  and  Treasury 
would  welcome  comments  concerning 
the  net  worth  requirements  generally,  as 
well  as  other  aspects  of  the  1979 
regulations. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (b 


Federal  Register  /  Vol.  59.  No.  233  /  Tuesday,  December  6.  1994  /  Rules  and  Regulations     62571 


U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  tc  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Judith  E.  Alden,  Office  of 
the  Associate  Chief  Counsel,  (Employee 
Benefits  and  Exempt  Organizations). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows:  ' 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C.  7805  *  •  • 

Par.  2.  Section  1. 401-1 2T  is  added  to 
read  as  follows: 

S 1 .401-12T    Requirements  for  qualification 
of  trusts  and  plans  benefiting  owner- 
employees  (temporary). 

(a)  through  (n)(6)(i)  For  guidance,  see 
§  1.401-12(a)  through  (n)(6)(i). 

(n)(6)(ii)  Adequacy  of  net  worth— {A) 
Initial  net  worth  requirement.  In  the 
case  of  applications  received  after 
January  5, 1995,  no  initial  application 
will  be  accepted  by  the  Commissioner 
unless  the  applicant  has  a  net  worth  of 
not  less  than  $250,000  (determined  as  of 
the  end  of  the  most  recent  taxable  year). 
Thereafter,  the  applicant  must  satisfy 
the  adequacy  of  net  worth  requirements 
of  paragraph  (n)(6)(ii)(B),  of  this  section. 

(B)  On-going  net  worth  requirement. 
For  guidance,  see  §  1.401-12(n)(6)(ii)(B). 

(7)  Special  rules— {i)  Passive  trustee. 
(A)  through  (B).  For  guidance,  see 
§1.401-12(n)(7)(i)  (A)  through  (B). 

(C)  For  purposes  of  determining 
whether  a  passive  nonbank  trustee  who 
is  a  broker  or  dealer  within  the  meaning 
of  15  U.S.C.  §  78///  satisfies  the  net 
worth  requirements  of  subparagraph 
(n)(6)(ii)(B),  assets  held  by  the  passive 
trustee  in  fiduciary  accounts  and 
protected  by  the  Securities  Investor 
Protection  Corporation  (SIPC)  created 


under  the  Securities  Investor  Protection 
Act  of  1970  (15  U.S.C.  §  78aaa  et  seq., 
as  amended)  will  not  be  included  in 
determining  the  value  of  assets  held  in 
fiduciary  accounts  by  the  passive 
nonbank  trustee.  Such  assets  are  only 
disregarded,  however,  in  determining 
the  value  of  assets  held  in  fiduciary 
accounts  by  the  passive  trustee  to  the 
extent  the  assets  are  protected  by  SIPC. 

(ii)  [Reser\'ed] 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved:  November  3. 1994. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  94-29702  Filed  12-5-94;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2606  and  2609 
RIN  1212-AA72 

Debt  Collection  Procedures— Tax 
Refund  Offset 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Interim  final  rule. 


SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  is  issuing  an 
interim  final  rule  that  will  enable  it  to 
refer  past-due.  legally  enforceable  debts 
to  the  Internal  Revenue  Service  to  be 
offset  against  federal  tax  refunds.  The 
PBGC  believes  that  adoption  of  this  rule 
will  enhance  its  debt  collection  ability. 
The  procedures  in  this  rule  assure  that 
PBGC  regulations  meet  the  requirements 
for  participation  in  the  federal  tax 
refund  offset  program. 
DATES:  This  rule  is  effective  January  5, 
1995.  Comments  must  be  received  on  or 
before  February  6, 1995.  " 

ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026,  or  hand-delivered  to  Suite 
340  at  the  above  address  between  9:00 
a.m.  and  5:00  p.m.,  Monday  through 
Friday.  Comments  will  be  available  for 
public  inspection  at  the  PBGC's 
Communications  and  Public  Affairs 
Department,  Suite  240,  at  the  above 
address  between  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  IB.  Klion,  Attorney,  Office  of 
the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street 
NW.,  Washington,  DC  20005-4026,  202- 
326-4024  (202-326-4179  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers). 


SUPPLEMENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation 
("PBGC")  administers  the  pension  plan 
termination  insurance  program  imder 
Title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA")  (29  U.S.C.  1301  et 
seq.).  In  conjunction  with  the  pension 
plan  termination  insurance  program, 
persons  (including  organizations  and 
entities)  incur  various  types  of  debts  to 
the  PBGC. 

The  PBGC  uses  various  methods  to 
collect  its  debts.  As  part  of  an  effort  to 
enhance  its  debt  collection  ability,  on 
November  30, 1994,  the  PBGC 
published  a  final  rule  adding  to  its 
regulations  a  new  "Debt  Collection" 
part  (29  CFR  part  2609)  that  included 
administrative  offset  procedures  in 
subpart  B  and  reserved  subpart  C  for  tax 
refund  offset  procedures  (59  FR  61272; 
effective  December  30, 1994).  The  PBGC 
has  not  previously  participated  in  the 
tax  refund  offset  program  of  the  Internal 
Revenue  Service  ("IRS").  Because  the 
PBGC  believes  that  such  participation 
will  enhance  its  debt  collection  ability, 
the  PBGC  now  is  amending  part  2609  to 
include  the  anticipated  subpart  C 
procedures  and  adding,  in  subpart  A,  a 
general  section  (§  2609.1)  and  several 
definitions  (§  2609.2).  The  PBGC  also  is 
amending  two  provisions  of  part  2606  of 
its  regulations  (29  CFR  part  2606.  Rules 
of  Administrative  Review  of  Agency 
Decisions),  and  it  is  reserving  subpart  D 
of  part  2609  for  salary  offset  procedures. 

The  Federal  T^  Refund  Of&et  Program 

The  federal  tax  refund  offset  program 
is  authorized  by  section  3720A  of 
subchapter  II  (Claims  of  the  United 
States),  chapter  37  of  title  31  of  the 
United  States  Code  (31  U.S.C.  3720A). 
Section  3720A  directs  any  federal 
agency  that  is  owed  a  past-due.  legally 
enforceable  debt  to  notify  the  Secretary 
of  the  Treasury  at  least  once  a  year  of 
the  amount  of  any  such  debt.  Before 
doing  so,  an  agency  must  meet 
requirements  specified  in  subsection  (b) 
of  section  3720A  or  prescribed  bv  the 
Secretary  of  the  Treasun,'  to  ensure  that 
the  debt  is  past-due  and  legally 
enforceable  and  that  the  agency  has 
made  reasonable  efforts  (pursuant  to 
regulations)  to  obtain  payment.  It  also 
must  comply  with  the  notice,  minimum 
debt,  and  fee  requirements  in  Treasury 
regulations  issued  pursuant  to 
subsection  (d)  of  section  3720A.  Upon 
receiving  notice  that  a  named  person 
owes  an  agency  a  past-due.  legally 
enforceable  debt,  the  Secretar>'  of  the 
Treasury  is  to  determine  whether  any 
amounts  are  payable  to  that  person  as  a 
refund  and,  if  so,  to  reduce  the  refund 
by  the  amount  of  the  debt  and  pay  the 


62572     Federal  Register  /  Vol.  59,  No.  2:  3  /  Tuesday.  December  6.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  233  /  Tuesday,  December  6,  1994  /  Rules  and  Reculations     62573 


62572     Federal  Register  /  Vol.  59,  No.  2:  3  /  Tuesday.  December  6,  1994  /  Rules  and  Regulations 


amount  of  the  reduction  to  the  c^ency 
(subsection  (c)  of  section  3720A). 

Section  301.6402-6  of  the  IRS's 
Procedure  and  Administration 
Regulations  (26  CFR  301.6402-6) 
provides  that  to  be  eligible  to  participate 
in  the  tax  refund  ofiset  program  an 
agency  must  have  promulgated 
temporary  or  final  administrative  offset 
and  federal  tax  refund  offset  regulations 
(under  31  U.S.C  3716  and  3720A, 
respectively).  In  addition,  unless  the 
agency  has  certified  (relying  on  the  most 
current  information  reasonably 
available)  that  it  vidll  not  refer  the  names 
of  present  or  former  federal  employees 
or  other  persons  whose  debts  are  subject 
to  offset  under  section  5314(a)(1)  of  title 
5  of  the  United  States  Code  (5  U.S.C. 
5514(a)(1)),  it  must  have  promulgated 
temporary  or  final  salary  offset 
regulations  (§301.6402-6(b)). 

To  be  referred  to  the  IKS  for  offset, 
IRS's  regulations  require,  among  other 
things,  that  a  debt  be  at  least  $25  and. 
except  in  the  case  of  a  judgment  debt  or 
any  debts  specifically  exempt  from  this 
requirement,  be  referred  within  10  years 
after  the  agency's  right  of  action  accrues 
(§  301.6402-6(c)  (1)  and  (7)).  In 
addition,  an  agency  may  not  refer  a  debt 
unless  (1)  the  debt  is  ineligible  for 
administrative  offset  (by  reason  of  the 
exclusion  in  31  U.S.C.  3716(c)(2)  for 
claims  explicitly  provided  for  in  other 
statutes)  or  the  agency  cannot  cturently 
collect  it  by  administrative  offset  against 
amounts  payable  to  the  taxpayer  by  that 
agency,  and  (2)  the  agency  cannot 
currently  collect  the  debt  by  salary 
offeet  (§  301.6402-6(c)  (2)  and  (3)). 

Before  referring  a  d^,  an  agency 
must  notify,  or  make  a  reasonable 
attempt  to  notify,  the  taxpayer  that  the 
debt  is  past-due  and.  unless  repaid 
v«rithin  60  days,  will  be  referred  to  the 
IRS  for  offset  against  a  tax  overpayment; 
give  the  taxpayer  at  least  60  days  to 
present  evidence  that  all  or  part  of  the 
debt  is  not  past-due  or  not  legally 
enforceable;  consider  evidence 
presented;  and  determine  that  the  debt 
is  past -due  and  legally  enforceable 
(§  301.6402-6(c)  (4)  and  (.=>)).  Under  IRS 
regulations,  an  agency  has  made  a 
reasonable  attempt  to  notify  the 
taxpayer  if  it  uses  the  most  recent 
address  obtained  from  the  IRS  pursuant 
to  section  6103(m)  (2).  (4l,  or  (5)  of  the 
Internal  Revenue  Code  (26  U.S.C. 
6103(m)  (2),  (4).  or  (5)),  except  where 
agency  notices  are  sent  to  a  different  ^ 
address  received  in  a  clear  and  concise 
notification  from  a  taxpayer 
(S301.6402-6(d)(l)). 

Finally,  if  a  consumer  debt  exceeds 
$100,  an  agency  al^  must  discIos«?  it  to 
a  consumer  reporting  agencj',  as 
authorized  by  section  3(d)  of  the  FtHieral 


Claims  Collection  Act  (31  U^.C. 
3711(f) ,  luiless  the  consumer  reporting 
agency  Tvould  be  prohibited  from 
reporting  information  concerning  the 
debt  because  it  is  obsolete  (see  15  U.S.C. 
1681{c|)  (§301.6402-€(c)(6)). 

Agenicy  referrals  of  debts  must  contain 
the  name  and  identifying  number  of  the 
taxpayer  who  is  res[>onsible  for  the  debt, 
the  ami  >unt  of  the  debt,  the  date  on 
which  he  debt  became  past-due,  and 
the  age  icy's  designation  (§  301.6402- 
6(e)).  T  le  agency  must  promptly  notify 
the  IRS  if,  after  a  referral,  the  agency 
determ  nes  that  an  error  has  been  made 
with  n  >pect  to  the  information 
transm  tted  to  the  IRS,  or  if  the  agency 
receiveis  a  payment  from  the  debtor 
(§301.t402-6(n). 

Interin  i  Final  Rnle 

As  ii  dicated  in  §  2609.31  (Purpose 
and  sc(  ipe),  the  procedures  in  subpart  C 
of  part  2609  apply  to  determinations 
that  a  (  ebt  of  at  least  $25  is  past-due  and 
legally  enforceable,  and  to  PBGC  debt 
referra  s  to  the  IRS.  Section  2609.32 
reiterates  when,  under  IRS  regulations, 
a  debt  s  eligible  for  tax  refund  offset. 
Amon)  other  things,,  a  debt  is  not  to  be 
referre  1  unless  the  PBGC  caimot 
curren  ly  collect  it  by  salary  offset 
(§  260<  .32(b)).  The  PBGC  intends  to 
promu  gate  salary  offset  regulations 
under  ection  5514(a)  of  Title  5  of  the 
Unitec  States  Code  (5  U.S.C  5514(a)). 
Until  i  does  so.  it  will  not  refer  to  tbe 
IRS  thf  names  of  any  persons  whose 
debts  5re  subject  to  salary  offset. 

SectJon  2609.33  specifies  the 
procec  ures  that  the  PBGC  must 
compl  tte  before  referring  a  debt  to  the 
IRS.  T  le  PBGC  may  satisfy  these 
requir  ments  in  conjunction  with  any 
other  ]  rocedures  that  apply  to  the  same 
debt,  s  jch  as  administrative  offset 
procec  ures  or  procedures  prescribed  in 
part  2(  06  (§  2609.33(a)). 

The  'BGC  anticipates,  however,  that 
partici  larly  in  the  first  year  of  its 
particj  )ation  in  the  tax  refimd  offset 
progra  n,  the  debts  it  refers  to  the  IRS 
will  ir  elude  debts  as  to  which 
proce(  ures  previously  provided  do  not 
satisfy  the  requirements  of  new 
§  2609  33.  For  example,  the  PBGC 
antici  ates  referring  debts  relating  to 
premi  im  payments  due  imder  section 
4007  (  f  ERISA  (29  U.S.C.  1307)  and  part 
2610  (  f  the  PBGC's  regulations. 
Deten  unations  with  respect  to 
premi  ims,  interest,  and  late  ptayment 
penalt  les  are  covered  by  part  2606  of  the 
PBGC  i  regulations  (29  CFR  part  2606). 
Rules  or  Administrative  Review  of 
Agent  y  Decisions.  Part  2606  currently 
provic  es  that  (subject  to  limited 
excep  ions)  an  aggrieved  person  must  • 
reque!  t  ref.onsideration  of  an  initial 


PBGC  determination  as  to  premiums, 
interest,  and/or  late  payment  penalties 
within  30  days  of  the  date  of  the 
determination  and  that  tbe  request  must 
reference  all  pertinent  information  in 
the  PBGC's  possession  and  include  any 
additional  information  beUeved  to  be 
relevant  (§§  2606.33  and  2606.35).  Thus, 
the  PBGC  has  not  been  providing  such 
debtors  with  at  least  60  days  to  present 
evidence  that  all  or  part  of  a  debt  is  not 
past-due  or  not  legally  enforceable,  as  is 
required  for  tax  refimd  offset 
(§  2609. 33(b)(2)).  Nor  has  the  PBGC 
notified  sucb  debtors  of  its  intention  to 
refer  a  debt  for  tax  refund  offset 
(§  2609.33(b)(1)).  Before  referring  these 
debts  to  IRS.  the  PBGC  will  provide 
debtors  any  additional  procedures 
required  by  new  §  2609.33. 

In  order  that  the  PBGC  in  the  future 
may  provide,  in  a  single  review, 
procediues  that  comply  both  with  this 
subpart  and  with  part  2606  (where 
applicable),  the  PBGC  is  amending 
§§  2606.33  and  2606.53.  The 
amendment  adds  language  that  will 
require  the  PBGC,  in  a  case  where 
administrative  review  includes  a 
procedure  in  §  2609.33,  to  provide  for  a 
60-day  (or  longer)  period  for  requesting 
review  (and,  hence  for  presenting 
evidence  that  all  or  part  of  a  debt  is  nut 
past-due  or  not  legally  enforceable). 

The  PBGC  currently  has  no  plans  to 
use  agents,  or  persons  other  than  PBGC 
employees  acting  on  its  behalf,  to 
consider  evidence  under  §  2609.33. 
Should  it  decide  to  do  so  in  the  future, 
a  debtor  would  be  accorded  30  days,  or 
more,  from  the  date  of  that  person's 
determination  within  which  to  request 
review  by  the  Director  of  the  Financial 
Operations  Department  or  his  or  her 
designee  (§  2609.33(b)(3)),  as  required 
by  IRS  regulations  (§301.6402-6(d)(2)). 

Section  2609.33(c)  provides  for 
■  consumer  reporting  agency  disclosiue. 
Agency  reporting  of  delinquent  debts  to 
a  consumer  reporting  agency  will 
comply  with  the  Federal  Claims 
Collections  Standards  (see  4  CFR  102.5) 
and  with  the  Privacy  Act  of  1974.  as 
amended  (5  U.S.C.  552a).  However,  the 
vast  majority  of  debts  to  the  PBGC  are 
not  consumer  debts  subject  to  this 
requirement. 

The  PBGC's  Financial  Operations 
Department  will  have  primary 
responsibility  for  PBGC  participation  in 
the  IRS's  tax  refund  offiset  program  (see 
§  2609.1(b)(1)).  As  indicated  in 
§§  2609.33(c)  and  2609.34.  this  includes 
responsibility  for  consumer  reporting 
agency  disclosure  and  for  referral  of 
debt  for  tax  refund  offiset  (including 
assuring  that  referrals  contain 
information,  and  are  corrected,  as 
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required  by  IRS  regulations  (§  301.6402- 
6  (e)  and  (f)). 

Ascertaining  indebtedness  and  other 
aspects  of  agency  collection  activities 
will  continue  to  be  handled  by  the 
PBGC  organizational  unit  with 
functional  responsibility  for  the  type  of 
claim  involved  (see  §  2609.1(b)(2)). 
(Applicable  assignments  of 
responsibilities  are  set  forth  in  the 
mission  and  fimctions  statements  issued 
by  the  Executive  Director  and  included 
(along  with  organization  charts)  in  the 
PBGC  Directives  Manual  as  section  30- 
1  of  Part  GA  (General  Administration.) 

This  rule  prescribes  rules  of  agency 
organization  and  procedure,  in 
accordance  with  congressional 
standards  implemented  by  the  IRS  after 
notice  and  comment  rulemaking. 
Because  the  Administrative  Procedure 
Act  does  not  require  publication  of  a 
general  notice  of  proposed  rulemaking 
before  the  issuance  of  rules  of  agency 
organization  and  procedure,  and 
because,  in  view  of  prior  IRS 
rulemaking,  the  PBGC  has  for  good 
cause  found  further  notice  and  public 
procediue  unnecessary  (5  U.S.C.  553(b) 
(A)  and  (B)).  the  PBGC  is  issuing  this 
rule  as  an  interim  final  rule.  However, 
the  PBGC  is  soUciting  public  comment 
on  its  provisions.  If  the  comments 
received  during  this  period  warrant 
modifying  provisions  of  the  rule,  the 
PBGC  will  do  so. 

E.0. 12866 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regidatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866  because  the  rule 
would  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866.  The 
purpose  of  this  nde  is  to  enhance  the 
PBGC's  debt  collection  ability.  The 
procedures  v\rill  be  triggered  only  by  a 
failure  to  pay  a  past-due.  legally 
enforceable  debt. 


ListofSidijects 

29  CFR  Part  2606 

Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies).  Pension 
insurance.  Pensions. 

29  CFR  Fart  2609 

Administrative  practice  and 
procedure.  Claims. 

For  the  reasons  set  forth  above,  the 
PBGC  is  amending  29  CFR  parts  2606 
and  2609  as  follows: 

PART  2606— RULES  FOR 
ADMINISTRATIVE  REVIEW  OF 
AGENCY  OEaSIONS 

1.  The  authority  citation  for  part  2606 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3). 

§§2606.33  and  2606.53    [AMENDED] 

2.  Sections  2606.33  and  2606.53  are 
amended  by  adding  "or,  when 
administrative  review  includes  a 
procedure  in  §  2609.33  of  this 
subchapter,  by  a  date  60  days  (or  more) 
thereafter  that  is  specified  in  the  PBGC's 
notice  of  the  right  to  request  review"  at 
the  end  before  the  period. 

PART  260»-OEBT  COLLECTION 

3.  The  authority  citation  for  part  2609 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C  1302(b):  31  U.S.C. 
3701,  3711(0,  3720A;  4  CFR  part  102;  26  CFR 
301.6402-6. 

4.  Subpart  A  of  part  2609  is  amended 
by  adding.a  new  §  2609.1  to  read  as 
follows: 

§2609.1    General. 

(a)  Certain  PBGC  efforts  to  obtain 
payment  of  debts  arising  out  of  activities 
under  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended,  are 
authorized  by  and  subject  to 
requirements  prescribed  under  other 
federal  statutes.  When,  and  to  the 
extent,  such  requirements  apply  to 
collection  of  a  debt  by  the  PBGC.  PBGC 
activities  will  be  consistent  with  such 
requirements,  as  well  as  with  any  other 
applicable  requirements  (see,  e.g..  parts 
2606.  2610,  and  2622  of  this  chapter). 

(b)(1)  The  Executive  Director  of  the 
PBGC  has  del^ated  to  the  Director  of 
the  Financial  Gyrations  Department 
primary  responsibilify  for  PBGC  debt 
collection  activities.  This  delegation 
includes  responsibility  for  procediues 
implementing  requirements  prescribed 
under  federal  statutes  other  than  the 
Employee  Retirement  Income  Seciuity 
Act  of  1974,  as  amended,  and  for 
coordinating  the  activities  of  other 


PBGC  departments  with  hmctional 
responsibilities  for  different  types  of 
claims. 

(2)  PBGC  departments  are  responsible 
for  ascertaining  indebtedness  and  other 
aspects  of  agency  collection  activities 
within  their  areas  of  functional 
responsibility. 

5.  Section  2609.2  is  amended  by 
adding,  in  alphabetical  order, 
definitions  of  consumer  reporting 
agency,  IRS,  and  tax  refuna  offset  to 
read  as  follows: 

§2609.1    Definmons. 

*        •        «        •        • 

Consumer  reporting  agency  has  the 
meaning  set  forth  in  31  U.S.C. 
3701(a)(3). 


IRS  means  the  Internal  Revenue 
Service. 


Tax  refund  offset  means  the  reduction 
by  the  IRS  of  a  tax  overpayment  payable 
to  a  taxpayer  by  the  amoimt  of  past-due. 
legally  enforceable  debt  owed  by  that 
taxpayer  to  a  federal  agency  that  has 
entered  into  an  agreement  with  the  IRS 
with  regard  to  its  participation  in  the  tax 
refimd  offset  program,  piu^uant  to  IRS 
regulations  (26  CFR  301.6402-6). 

6.  Part  2609  is  further  amended  by 
adding  a  new  subpart  C  and  adding  and 
reserving  a  new  subpart  D  heading  to 
read  as  follows: 

Subpart  C— Tax  Refund  OffMt 

2609.31  PurpKtse  and  scope. 

2609.32  Eligibility  ofdebt  for  tax  refund 
offset. 

2609.33  Tax  refund  ofCset  procedures. 

2609.34  Referral  of  debt  for  tax  refund 
offset. 

Sut)part  C— Tax  Refund  Offset 
§  2609.31    Purpose  and  scope. 

(a)  Purpose.  This  subpart  prescribes 
procediues  for  debt  collection  by  tax 
refund  offset,  as  authorized  by  section 
3720A  of  subchapter  D.  chapter  37  of 
title  31  of  the  United  States  Code  (31 
U.S.C.  3720A)  and  in  accordance  with 
applicable  IRS  regulations  (26  CFR  301- 
6402.6),  including  a  related  procedure 
for  disclosure  to  a  consumer  reporting 
agency. 

(b)  Scope.  The  procedures  in  this 
subpart  apply  to  determinations  that  a 
debt  of  at  least  $25  is  past-due  and 
legally  enforceable,  to  referrals  by  the 
PBGC  of  past-due,  legally  enforceable 
debts  to  the  IRS  for  offset,  and  to  any 
subsequent  corrections  of  information 
contained  in  such  referrals. 
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The  PBGC  will  determine  whether  a 
debt  is  eligible  for  tax  refund  ofiiset  in 
accordance  with  IRS  regulations  (26 
CFR  301.6402-6  (c)  and  (d)).  The  PBGC 
may  refer  a  past-due.  legally  enforceable 
debt  to  the  IRS  for  offset  if: 

(a)  The  debt  is  a  judgment  debt,  or  the 
PBGC's  right  of  action  accrued  not  more 
than  10  years  earlier  (unless  the  debt  is 
specifically  exempt  from  thk 
requirement); 

(b)  The  PBGC  cannot  currently  collect 
the  debt  by  salary  of^t  (pursuant  to  5 
U.S.C.  5514(a)(1)); 

(c)  The  debt  is  ineligible  for 
administrative  oQset  (by  reason  of  31 
U.S.C.  3716(c)(2)).  OT  the  PBGC  cannot 
currently  collect  the  debt  by 
administrative  offset  (under  31  U.S.C. 

'  3716  and  subpart  B  of  this  part)  against 
amounts  payable  by  the  debtor  to  the 
PBGC; 

(d)  The  PBGC  has  notified,  or 
attempted  to  notify,  the  debtor  of  its 
intent  to  refer  the  debt,  given  the  debtor 
an  oppcrtxmity  to  present  evidence  that 
all  or  part  of  the  debt  is  not  past-due  or 
not  legally  enforceable,  considered  any 
evidence  presented  by  the  debtor  in 
accordance  with  §  2609.33  of  this  )>art, 
and  determined  that  the  debt  is  past-due 
and  legally  enforceable; 

(e)  If  the  debt  is  a  consumer  debt  and 
exceeds  $100,  the  PBGC  has  disclosed 
the  debt  to  a  consumer  reporting  agency 
(as  audiorized  by  31  U.S.C  3711(f)  and 
provided  in  §  2609.33  of  this  part), 
unless  a  consumer  reporting  agency 
would  be  prohibited  from  reporting 
information  concerning  the  debt  (by 
reason  of  15  U.S.C.  1681c);  and 

(f)  The  debt  is  at  least  $25. 

§2608.33    Tax  refund  Offset  procedures. 

(a)  Gfneral.  Before  referring  a  debt  for 
tax  refund  offset,  the  PBGC  will 
complete  the  procedures  specified  in 
paragraph  (b)  of  this  section  and,  if 
applicable,  paragraph  (c)  of  this  section. 
The  PBGC  may  satisfy  these 
requirements  in  conjunction  with  any 
other  procedures  that  apply  to  the  same 
debt,  such  as  those  prescribed  in 

§  2609.23  of  this  part  or  part  2606  of  this 
subchapter. 

(b)  Notice,  opportunity  to  present 
evidence,  and  determination  of 
indebtedness.  (1)  The  PBGC  will  notify, 
or  make  a  reasonable  attempt  to  notify, 
a  person  owing  a  debt  (a  "debtor")  that 
a  d^t  is  past-due  and  if  not  repaid 
within  60  days,  the  PBGC  will  refer  the 
ddit  to  the  IRS  for  offset  against  any 
overpayment  of  tax.  For  this  purpose, 
compliance  with  IRS  procedures  (26 
CFR  301.6402-6(d)(l))  constitutes  a 
reasonable  attempt  to  notify  a  debtor. 


(2)  A  de  >tor  will  have  at  least  60  days 
to  presenflevidence.  for  con»deration 
by  the  PBGC,  that  all  or  part  of  a  debt 
is  not  past-due  or  not  legally 
enforceable. 

(3)  If  evidence  that  all  or  part  of  a  debt 
is  not  pasj-due  or  not  legally  enforceable 
is  considered  by  an  agent  or  person 
other  than  a  PBGC  employee  acting  on 
behalf  of  the  PBGC,  a  debtor  will  have 
at  least  30  days  from  the  date  of  the 
determination  on  the  debt  to  request 
review  bM  the  Director  of  the  Financial 
Operations  Department  (or  a  department 
official  designated  by  the  Director). 

(4)  ThejPBGC  will  notify  a  debtor  of 
its  detem  ination  as  to  whether  all  or 
part  of  a  <  ebt  is  past-due  and  legally 
enforceat  le. 

(c)  Con  nimer  reporting  agency 
disclosui !.  (l)(i)  If  a  consumer  debt 
exceeds !  100.  the  Director  of  the 
Financia  Operations  Department  (or  a 
department  official  designated  by  the 
Director),  after  verifying  the  validity  and 
overdue  i  tatus  of  the  d^t  and  that 
section  6  )5  of  the  Consumer  Credit 
Protection  Act  (15  U.S.C.  1681c)  does 
not  prohi  t)it  a  consumer  reporting 
agency  fr  im  reporting  information 
concemi  tg  the  debt  because  it  is 
obsolete,  will  send  the  individual  who 
owes  thedebt  a  written  notice — 

(A)  TTitt  the  debt  is  past-due; 

(B)  Tbit  the  PBGC  intends  to  disclose 
to  a  consumer  reporting  agency  that  the 
individual  is  responsible  for  the  debt 
and  the  necific  information  to  be 
disclose<  ;  and 

(C)  Ho  V  the  individual  may  obtain  an 
explanat  on  of  the  debt,  dispute  the 
informal  on  in  PBGC's  records,  and 
obtain  a<  ministrative  review  of  the  debt. 

(ii)  If  (^e  PBGC  does  not  have  a 
current  a  ddress  for  an  individual,  the 
Director  of  the  Financial  Operations 
Departm  snt  (or  a  department  official 
designated  by  the  Director)  will  take 
reasonable  action  to  locate  the 
individubl. 

(2)  The  Director  of  the  Financial 
Operati(>is  Department  (or  a  department 
official  designated  by  the  Director)  will 
disclose)the  debt  if,  within  60  days  (or. 
at  his  orfher  discretion,  more  than  60 
days)  after  sending  the  notice  described 
in  paragraph  (c)(1)  of  this  section,  the 
individual  has  not  repaid  the  debt,  or 
agreed  t*  repay  the  debt  under  a  written 
agreeme  it,  or  requested  administrative 
review  <  f  the  debt.- 

§2609.3<    Refenal  of  deM  tor  tax  refund 
offset 

The  Director  of  the  Fmancial 
Operatiens  Department  (or  a  department 
official  lesignated  by  the  Director)  will 
refer  de  »ts  to  the  IRS  for  refund  offset, 
and  wil  correct  referrals,  in  accordance 


with  IRS  regulations  (26  CFR  301.6402- 
6  (e)  and  (f))- 

Sut)part  O— Salary  Offset  [Reserved] 

Issued  in  Washington,  DC,  this  30  day  of 
November,  1994. 
Martin  Slate. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  94-29879  Filed  12-5-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

Colorado  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule,  approval  of 

amendment. 

SUMMARY:  OSM  is  approving,  with  one 
exception  and  additional  requirement,  a 
proposed  amendment  to  the  Colorado 
regulatory  program  (hereinafter  referred 
to  as  the  "Colorado  program").,  as 
administered  by  the  Colorado  Division 
of  Minerals  and  Geology  (hereinafter 
referred  to  as  the  "Division")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  pertains  to  bonding  and 
revegetation  success  standards.  The 
amendment  revises  the  Colorado 
program  (1)  to  be  consistent  with 
SMCRA  and  the  Federal  regulations  and 
(2)  to  improve  operational  efficiency. 
EFFECTIVE  DATE:  December  6. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett,  Telephone  (505) 
766-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Bacliground  on  the  Colorado  Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Colorado  program.  General 
background  information  on  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  foimd 
in  the  December  15. 1980.  Federal 
Register  (45  FR  82173).  Subsequent 
actions  concerning  Colorado's  program 
and  program  amendments  can  be  found 
at  30  CFR  906.15. 906.16.  and  906.30. 

n.  Proposed  Amendment 

By  letter  dated  April  18. 1994. 
Colorado  submitted  to  OSM  a  proposed 
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amendment  to  its  program  pursuant  to 
SMCRA  (administrative  record  Na  CO- 
611).  Colorado  submitted  the  proposed 
amendment  in  partial  response  to  a 
March  22, 1990,  letter  (administrative 
record  No.  CO-496)  that  OSM  sent  to 
Colorado  in  accordance  with  30  CFR 
732.17(c),  and  at  its  own  initiative.  The 
provisions  of  the  rules  of  the  Colorado 
Mined  Land  Reclamation  Board  at  2 
Code  of  Colorado  Regulations  407-2 
that  Colorado  proposed  to  revise  were: 
Rule  1.04,  definitions;  Rule  3.02, 
performance  bond  requirements  for 
surface  coal  mining  and  reclamation 
operations;  Rule  3.03.  release  of 
performance  bonds;  Ride  3.06,  special 
bonding  requirements  for  construction 
of  mine  drainage  control  facilities;  and 
Rule  4.15.10.  revegetation  success 
criteria  for  areas  to  be  developed  for 
industrial,  commercial,  or  residential 
use. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  13. 
1994,  Federal  Register  (59  FR  24998), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  CO-617).  Because  no  one  requested 
a  public  hearing  or  meeting,  none  was 
held.  The  public  comment  period  ended 
June  13, 1994. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  or  requested 
clarification  regarding  Colorado's  (1) 
Rule  3.03.1(2)(b).  concerning 
requirements  for  the  demonstration  of 
productivity  on  prime  farmlands  prior 
to  phase  II  bond  release,  and  (2)  Rule 
4,15.10(3).  concerning  a  variance  from 
the  requirement  for  living  ground  cover 
the  control  erosion  for  mine  support 
facilities  located  within  areas  where  the 
premining  and  postmining  land  uses  are 
industrial  or  commercial.  OSM  notified 
Colorado  of  the  concerns  by  letter  dated 
July  12, 1994  (administrative  record  No. 
CO-631). 

Colorado  responded  in  a  letter  dated 
July  28. 1994.  by  submitting  a  revised 
amendment  and  additional  explanatory 
information  (administrative  record  No. 
CO-635).  Colorado  proposed  revisions 
to  and  additional  explanatory 
information  for  Rules  3.02.1(3)(b]  and 
4.25.5(3)(a),  concerning  the  criteria  for 
bonds  released  on  prime  farmlands,  and 
Rule  4.15.10(3),  concerning  a  variance 
from  compliance  with  the  requirement 
for  living  ground  cover  to  control 
erosion  specifically  for  mine  support 
facilities  located  within  areas  where  the 
premining  and  postmining  land  uses  are 
industrial  or  commercial. 

Based  upon  the  revinons  to  and 
additional  explanatory  information  for 
the  proposed  program  amendment 


submitted  by  Colorado,  OSM  reopened 
the  public  comment  period  in  the 
September  1, 1994  Federal  Register  (59 
FR  45250;  administrative  record  No. 
CO-643).  TTie  public  comment  period 
ended  on  September  16, 1994. 

m.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17,  finds,  with  one 
exception  and  additional  requirement, 
that  the  proposed  program  amendment 
submitted  by  Colorado  on  April  18, 
1994,  and  as  revised  by  it  and 
supplemented  with  additional 
explanatory  information  on  July  28, 
1994,  is  no  less  effective  than  the 
corresponding  Federal  regulations. 
Accordingly,  the  Director  approves  the 
proposed  amraidment. 

1.  Substantive  Revisions  to  Colorado's 
Rules  That  Are  Substantively  Identical 
to  the  Corresponding  Provisions  of  the 
Federal  Regulations 

Colorado  proposed  revisions  to  the 
following  rules  that  are  substantive  in 
nature  and  contain  requirements  that 
are  substantively  identical  to  the 
requirements  of  the  corresponding 
Federal  regulations  (listed  in 
parentheses). 

Rule  3.02.1(4)  (30  C3^R  800.13(a)(1)). 
general  requirements  for  the  period  of 
liability  under  a  performance  bond 
concerning  (1)  a  reference  to  Rule  3.03.3  for 
the  term  of  bond  liability  and  (2)  deletion  of 
language  requiring  extension  of  linbility  to  ell 
lands  outside  the  permit  area  that  are 
disturbed  by  surface  coal  mining  operations; 

Rule  3.02.4(2)(b)(i)(A)  (30  CFR  800.20(b)), 
concerning  (1)  consent  of  the  Division  prior 
to  cancellation  by  the  surety  of  bond 
coverage  for  permitted  lands  that  have  not 
been  disturbed  and  (2)  the  requirement  that 
the  Division  advise  the  surety  whether  the 
bond  may  be  canceled  within  30  days  after    > 
receipt  of  the  notice  of  intent  to  cancel: 

Rule  3.02.4(2)(b)(v)(A)  (30  CFR 
800.16(e)(1)),  concerning  the  surety's 
requirement  to  report  any  notice  received  or 
action  filed  alleging  the  insolvency  or 
bankruptcy  of  the  permittee; 

Rule  3.02.4(2)(c)  (30  CFR  800.21(f)). 
concerning  deletion  of  the  exemption  for 
irrevocable  letters  of  credit  from  certain 
conditions  applicable  to  collateral  bonds; 

Rule  3.02.4(2)(c)(ii)  (30  CFR  800.21(e)(1)). 
concerning  the  method  by  which  the 
Division  will  assess  the  market  value  of 
collateral  for  collateral  bonds; 

Rule  3.02.4(2)(d)(vi)(A)  (30  CFR 
800.'16(e)(l)),  concerning  the  requirement  for 
surety  bonds  that  a  bank  report  any  notice 
received  or  action  filed  alleging  the 
insolvency  or  banitruptcy  of  the  perminee; 

Rule  3.03.2(l)(b)  (30  CFR  800.40(a)(2)). 
concerning  the  content  of  the  public  notice 
which  the  permittee  must  sdverti.se  when 
requesting  bond  release; 

Rule  3.03.2(2)  (30  CFR  800.40(b)  (1)  and 
(2)).  concerning  (1)  the  determination 


regarding  the  probability  of  future  pollution 
of  surface  or  subsurface  water  during  the 
Division's  evaluation  of  a  bond  release 
request  and  (2)  arrangements  with  the 
permittee  to  allow  access  to  the  permit  area 
upon  request  by  any  person  with  an  interest 
in  bond  release,  for  the  purpose  of  gathering 
information  relevant  to  the  proceeding. 

Because  these  proposed  Colorado 
niles  are  substantively  identical  to  the 
corresponding  provisions  of  the  Federal 
regulations,  the  Director  finds  that  they 
are  no  less  effective  than  the  Federal 
regulations.  The  Director  approves  these 
proposed  rules. 

2.  Rules  1.04(25).  3.02.4(1  )(b).  and 
3.02.4(2)(c)(ix),  Collateral  Bonds 

a.  Rule  1.04(25),  Requirements  for  Cash 
and  Government  Bonds  Used  as  Forms 
of  Collateral  Bond 

(Colorado  proposed  to  revise  the  \ 

definition  of  "collateral  bond"  at  Rule 
1.04(25)  to  require  that  (1)  cash  be 
deposited  in  a  Federally  insured  or 
equivalently  protected  account  and  (2) 
negotiable  government  bonds  be 
endorsed  to  the  order  of  the  State. 

The  Federal  definition  of  "collateral 
bond"  requires  (1)  at  30  CFR  e00.5(b)(1) 
that  cash  be  deposited  in  a  Federally 
insured  or  equivalently  protected 
account  and  (2)  at  30  CFR  800.5(b)(2) 
that  government  bonds  be  endorsed  to 
the  order  of  the  regidatory  authority. 

Because  the  revisions  pertaining  to 
cash  and  government  bonds  in 
Colorado's  definition  of  "collateral 
bond"  at  Rule  1.04(25)  are  substantively 
identical  to  the  requirements  of  the 
Federal  regidations  at  30  CFR  800.5(b) 
(1)  and  (2),  the  Director  finds  that 
Colorado's  proposed  Rule  1.04(25)  is  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  800.5(b). 
Therefore,  the  Director  approves  the 
revisions  pertaining  to  cash  and 
government  bonds  as  forms  of  collateral 
bond  at  Rule  1.04(25). 

b.  Rules  1.04(25).  3.02.4(l)(b).  and 
3.02.4(2)(c)(ix),  Disallowance  of  the  Use 
of  Real  Property  as  a  Form  of  Collateral 
Bond 

Colorado  proposed  to  revise  the 
definition  of  "collateral  bond"  at  Rule 
1.04(25)  and  the  conditions  applicable 
to  collateral  bonds  at  Rules  3.02.4(lJ(b) 
and  3.02.4{2)(c)(ix)  by  deleting  language 
referring  to  a  perfected  first-li«i  security 
interest  in  real  property  located  in 
Colorado.  The  effect  of  these  deletions 
is  to  disallow  real  property  as  an 
allowable  form  of  collateral  bond  in  the 
Colorado  program. 

The  FeaeraTdefinition  of  "collateial 
bond"  at  30  CFR  800.5(b)(5)  provides 
that  a  perfected,  first-lien  security 
interest  in  real  property,  in  favor  of  Itie 
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regulatory  authority,  may  be  used  to 
support  a  collateral  bond.  The  Federal 
regulations  at  30  CFR  800.21(c)  set  forth 
the  conditions  applicable  to  the  use  of 
real  property  as  collateral  bond.  The 
Federal  regulations  at  30  CFR  730.11(b) 
also  provide,  however,  that  State  laws 
and  regulations  may  be  more  stringent 
and  environmentally  protective  than  the 
corresponding  Federal  regulations. 

In  this  case,  Colorado's  proposed 
deletion,  at  Rules  1.04(25),  3.02.4(l)(b). 
and  3.02.4(2)(c)(ix),  of  the  use  of  real 
property  to  support  a  collateral  bond 
would  make  these  proposed  rules  more 
stringent  than  the  corresponding 
Federal  regulations  at  30  CFR 
800.5(b)(5)  and  800.21(c)  because 
Colorado  would  allow  only  cash  and 
other  financial  instnunents  that  have  a 
fairly  constant  and  readily  ascertainable 
value  to  be  used  to  support  a  collateral 
bond. 

As  discussed  above,  because 
Colorado's  proposed  rules  are  more 
stringent  and  environmentally 
protective  than  the  corresponding 
Federal  regulations,  which  is  provided 
for  in  the  Federal  regulations  at  30  CFR 
730.11(b),  the  Director  finds  that 
Colorado's  disallowance  of  the  use  of 
real  property  as  a  form  of  collateral 
bond  at  Rules  1.04(25),  3.02.4(l)(b),  and 
3.02.4(2)(c)(ix).  is  no  less  eff^ective  than 
the  counterpart  Federal  regulations  at  30 
CFR  800.5(b)(5)  and  800.21(c) 
concerning  the  use  of  real  property  as  a 
form  of  collateral  bond.  Therefore,  the 
Director  approves  Colorado's 
disallowance  of  real  property  to  support 
a  collateral  bond  by  deleting  all 
references  to  "real  property"  from  Rules 
1.04(25),  3.02.4(l)(b).  and 
3.02.4(2)(c)(ix). 

3.  Rules  1.04(116).  3.02.4(l}(c),  and 
3.02.4(2)(e),  Self-Bonds 

Colorado  proposed  to  disallow  the  use 
of  a  self-bond  as  a  bond  form  by  deleting 
in  their  entirety  (1)  Rule  1.04(116),  the 
definition  of  "self-bond,"  and  (2)  Rules 
3.02.4(l)(c)  and  3.02.4(2)(e).  which 
allow  for  the  use  of  self-bonds.  Colorado 
defines  "self-bond"  to  mean  the  bond  of 
{m  applicant  itself  accompanied  by  one 
or  more  perfected  first-lien  security 
interests  in  real  property  located  in 
Colorado.  Colorado's  disallowance  of 
the  use  of  self-bonds  is  consistent  with 
its  proposed  disallowance  of  the  use  of 
real  property  to  support  a  collateral 
bond,  as  discussed  in  finding  No.  2.b 
above. 

The  Federal  regulations  at  30  CFR 
800.12  require  that  a  regulatory 
authority  prescribe  the  form  of  the 
performance  bond,  but  allow  the 
regulatory  authority  to  choose  to 
prescribe  a  surety  bond,  a  collateral 


bond,  a  i  elf-bond,  or  a  combination  of 
any  of  tl  ese  bonding  methods. 

Becau  se  the  regulatory  authority  is 
not  obligated  to  allow  all  bond  forms, 
the  Director  finds  that  Colorado's 
proposed  deletion  of  use  of  self-bonds  at 
Rules  1.  W(116),  3.02.4(1  )(c).  and 
3.02.4(2  (e)  is  consistent  with  and  no 
less  eflie  :tive  than  the  Federal 
regulati(  ns  at  30  CFR  800.12.  Therefore, 
the  Direi  :tor  approves  the  deletion  of 
Rules  1.  »4(116),  3.02.4(l)(c),  and 
3.02.4(2  (e). 

4.  Rules  3.02.1(7)  and  3.03.1(3)(e),  Bond 
Liability  on  Areas  With  Approved 
Alternafve  Postmining  Land  Uses 


a.  Rule : 

Liability 

of  an  Al  emative 

That  An 

Permitte  b 


.02.1(7),  Exemption  From  Bond 
for  Implementation  of  Features 
Postmining  Land  Use 
Beyond  the  Control  of  the 


Colon  do  proposed  to  revise  Rule 
3.02.1(7  to  clarify  that  the  permittee  is 
excused  from  bond  liability  for 
implemi  ntation  of  features  of  an 
altematijve  postmining  land  use, 
approved  under  Rule  4.16.3,  that  are 
beyond  the  control  of  the  permittee. 
Colorado  explained  in  its  "Statement  of 
Basis,  Specific  Statutory  Authority,  and 
Purpose,"  submitted  with  the  proposed 
amendment,  that  "the  exemption 
provisioh  is  intended  to  apply  only  to 
actual  implementation  of  those  features 
of  an  approved  alternative  post-mining 
land  usfl  outside  the  scope  of  the 
reclamauon  plan,  such  as  construction 
of  an  industrial  or  commercial  or 
residential  development." 

The  Ffederal  regulations  at  30  CFR 
800.13(())(2)  indicate  that  a  bond  need 
not  cov<  r  the  implementation  of  an 
altemat  ve  postmining  land  use  that  is 
approve  i  under  the  alternative 
postmir  ing  land  use  criteria  at  30  CFR 
816.133  c)  and  817.133(c)  and  that  is 
beyond  he  control  of  the  permittee.  In 
responsi » to  comments  regarding  a 
petitionito  amend  the  Federal 
regulations  at  30  CFR  Subchapter  J, 
OSM  justified  the  language  at  30  CFR 
800.13(d)(2).  previously  proposed  as 
805.13(4)  ^^  codified  as  805.13(f),  by 
explaining  that 

[Ijt  is  I  tireasonable  to  require  the  surety  to 
1  ability  for  completion  of  an 
;  post  mining  land  use  plan  as  a 
of  release  of  a  performance  boild. 
10  way  that  a  surety  can  guarantee 
'  houses  [are]  built  or  an  industrial 
is)  developed.  In  many  cases  a 

land  owner  who  may  be  different 
>perator  would  be  required  to 
he  post  mining  land  use  and  would 
liable  under  performance  bond 
sifety.  Therefore,  the  surety  would 
ny  guarantee  that  the  land  owner 


assume 
altemati 
conditio! 
There  is 
that  *  * 
complex 
third 
than  the 
develop 
not  be 
by  the 
not  hav 


par  y 


hddi 


e  3 


would  develop  the  property  as  part  of  the 
operators  posUnining  land  use. 

(44  FR  28005,  28007.  May  14. 1979): 
"Therefore,  the  Federal  regulations  at  30 
CFR  800.13(d)  exclude  from  bond 
liability  features  of  an  approved 
alternative  postmining  land  use  outside 
the  scope  of  the  reclamation  plan,  such 
as  construction  of  a  residential  or  an 
industrial  development. 

As  stated  in  its  "Statement  of  Basis, 
Specific  Statutory  Authority,  and 
Purpose,"  Colorado's  intent  to  apply 
proposed  Rule  3.02.1(7)  to  industrial, 
commercial,  or  residential 
developments  is  consistent  with  the 
rationale  set  forth  in  the  Federal 
regulation  preamble.  On  this  basis,  and 
because  the  proposed  rule  otherwise 
includes  the  same  requirement  as  the 
Federal  regulations  to  excuse  the 
permittee  frt)m  bond  liability  for 
implementation  of  features  of  an 
alternative  postmining  land  use  that  are 
beyond  the  control  of  the  permittee,  the 
Director'  finds  that  proposed  Rule 
3.02.1(7)  is  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
800.13(d)(2).  The  Director  approves  the 
proposed  rule. 

b.  Rules  3.02.1(7)  and  3.03.1(3)(e), 
Requirements  That  Performance  Bonds 
for  Approved  Alternative  Postmining 
Land  Uses  of  Industrial,  Commercial  or 
Residential  Must  Be  Sufilcient  To 
Reclaim  the  Site  to  a  Condition  Capable 
of  Supporting  the  Premining  Land  Use 
and  Be  Held  Throughout  the  Applicable 
Liability  Period 

Colorado  proposed  to  revise  Rule 
3.02.1(7)  to  require  that  a  performance 
bond,  for  an  approved  alternative 
postmining  land  use  of  industrial, 
commercial,  or  residential,  must  be 
sufficient  to  recldm  the  site  to  a 
condition  capable  of  supporting  the 
premining  land  use,  should  the 
alternative  postmining  land  use  prove  to 
be  infeasible  in  the  event  of  bond 
forfeiture.  Colorado  also  proposed  to 
revise  Rule  3.03.1(3)(e)  to  require,  for 
areas  with  an  alternative  postmining 
land  use  designation  of  industrial, 
commercial,  or  residential,  bond 
coverage  throughout  the  applicable 
liability  period  that  is  sufficient  for  the 
regulatory  authority  to  return  the  land  to 
its  premining  land  use  in  the  event  of 
bond  forfeiture. 

There  is  no  specific  counterpart  in  the 
Federal  program  to  Colorado's  proposal 
that  a  performance  bond,  for  lands  with 
an  approved  alternative  postmining 
land  use  of  industrial,  commercial,  or 
residential,  be  sufficient  to  reclaim  the 
land  to  the  premining  land  use. 
However,  the  Federal  regulations  at  30 
CFR  816.133(a)  and  817.133(a)  require 


Federal  Register  /  Vol.  59.  No.  233  /  Tuesday.  December  6,  1994  /  Rules  and  Regulations     62577 


that  land  be  reclaimed  to  the  premining 
land  use  or  to  a  higher  or  better  land 
use.  If.  due  to  bond  forfeiture,  the 
alternative  postmining  land  use  cannot 
be  implemented,  then  the  requirement 
to  return  the  land  to  the  premining  land 
use,  as  proposed  at  Rules  3.02.1(7)  and 
3.03.1(3)(e),  is  consistent  with  the 
Federal  regulations  at  30  CFR  816.133(a) 
and  817.133(a).  Furthermore,  the 
Federal  regulations  at  30  CFR 
800.13(a)(1)  and  800.14(b),  require, 
respectively,  that  (1)  bond  liability  shall 
be  for  a  period  which  is  coincident  with 
the  operator's  period  of  extended 
responsibility  for  successful 
revegetation  or  until  reclamation 
requirements  of  SMCRA,  the  regulatory 
program,  and  the  permit  are  achieved, 
whichever  is  later,  and  (2)  the  amount 
of  bond  shall  be  sufficient  to  assure  the 
completion  of  the  reclamation  plan  if 
the  work  has  to  be  performed  by  the 
regulatory  authority.  Colorado's 
proposal  at  Rule  3.03.1(3)(e)  is 
consistent  with  the  requirements  of  the 
Federal  regulations  at  30  CFR 
800.13(a)(1)  and  B00.14(b). 

Based  on  the  discussion  above,  the 
Director  finds  that  Colorado's  proposed 
Rules  3.02.1(7)  and  3.03. l(3)(e). 
concerning  bond  coverage  sufficient  to 
retiuu  lands  with  an  approved 
ahemative  postmining  land  use  of 
industrial,  commercial,  or  residential,  to 
the  premining  land  use  in  the  event  of 
bond  forfeiture,  are  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
800.13(a)(1).  800.14(b),  816.133(a),  and 
817.133(a).  The  Director  approves  the 
proposed  rules. 

5.  Rules  3.02.2(4)  (b)  and  (d). 
Adjustments  of  Bond  Amount 

Colorado  proposed  to  revise  Rule 
3.02.2(4)(b)  to  specify  that  the 
requirements  for  the  Division  to  provide 
a  written  decision  and  public  notice 
apply  to  any  adjustment,  not  just  an 
increase,  in  the  bond  amount.  Colorado 
proposed  to  revise  Rule  3.02.2(4)(d)  to 
specify  that  a  request  for  bond  reduction 
(1)  must  be  submitted  with  evidence 
demonstrating  that  the  reduction  is 
warranted  due  toa  reduction  of 
proposed  affected  acreage,  change  in 
mining  or  reclamation  methods,  or  other 
documented  factors  which  reduce  the 
cost  of  future  reclamation,  (2)  must  be 
submitted  in  the  form  of  a  permit  or  a 
technical  iwvision,  and  (3)  cannot  be 
based  on  reclamation  performed,  which 
must  be  requested  as  a  bond  ntlease 
under  Rule  3.03. 

There  is  no  Federal  counterpart  to 
Colorado's  proposal  at  Rule  3.02.2(4 )(b) 
that  the  Division  issue  a  written 
decision  and  provide  public  notice 
regarding  adjustments  in  bond  amounts. 


The  counterpart  Federal  regulation  to 
Colorado's  proposed  Rule  3.02.2(4){d), 
at  30  CFR  800.15(c),  provides  that  a 
permittee  may  request  bond  reduction 
based  upon  submission  of  evidence  to 
the  regulatory  authority  proving  that  the 
permittee's  method  of  operation  or  other 
circumstances  reduces  the  estimated 
cost  for  the  regulatory  authority  to 
reclaim  the  bonded  area.  The  Federal 
regulation  further  provides  that  a 
reduction  in  bond  amoimt  involving 
cost  estimates  and  undisturbed  land 
shall  not  be  considered  a  request  for 
bond  release. 

Colorado's  proposed  Rules 
3.02.2{4)(b)  and  (d)  are  more  specific 
than  the  counterpart  Federal  regulations 
at  30  CFR  800.15(c)  in  that  the  proposed 
rules  provide  [1\  procedures  governing 
decisions  on  bond  adjustments  and  (2) 
more  precise  examples  of  what 
constitutes  a  basis  for  a  reduction  in 
bond  amount.  This  specificity  of  the 
proposed  rules  is  consistent  with  the 
counterpart  Federal  regulations.  In  all 
other  respects,  the  requirements  of 
Colorado's  proposed  rules  are 
substantively  identical  to  the  Federal 
regulations.  Therefore,  the  Director 
finds  ttiat  proposed  Rules  3.02.2(4)(b) 
and  (d)  are  no  less  effective  than  the 
Federal  regulations  at  30  CFR  800.15(c) 
and  approves  them. 

6.  Rules  3.02.3(2)(a),  (b).  and  (c),  and 
4. 15.10(2)  and  (3).  Bond  Uability  Period 
and  flevegefotjon  Success  Standards  for 
Land  With  an  Approved  Industrial. 
Commercial,  or  Residential  Postmining 
Land  Use 

a.  Rules  3.02.3(2)(a),  (b).  and  (c),  Bond 
"l^iability  Period 

Colorado  proposed  new  Rule 
3.02.3(2)(c)  to  require,  for  areas  where 
the  approved  postmining  land  use  is 
industrial,  commercial,  or  residential, 
that  the  minimum  period  of  liability 
shall  continue  until  compliance  with 
the  revegetation  requirement  of 
proposed  Rule  4.15.10(2)  or  the 
alternative  requirement  of  proposed 
Rule  4.15.10(3)  is  demonstrated. 
Colorado  proposed  t<.  revise  existing 
Rules  3.02.3(2)(a)  and  (b),  which  rt3quire 
that  the  basis  of  a  minimum  5  or  10-year 
bond  habiUty  period,  to  reference  the 
proposed  exception  at  Rule  3.02.3(2)(c). 
Colorado's  referenced  proposed  rules 
4.15.10(2)  and  4.15.10(3),  respectively. 
(1)  require  that  erosion  be  controlled  by 
living  ground  cover  within  2  years  of 
regrading  or  within  2  years  of  the 
designation  of  the  land  use,  whichever 
is  later,  and  (2)  provide  for  a  limited 
exception  for  certain  mine  support 
facilities,  where  living  ground  cover  is 
not  necessary-  to  control  erosion.  (Sec 


finding  No.  6.b  below  for  a  discussion 
of  proposed  Rules  4.15.10(2)  and  (3)). 

Therefore,  Colorado's  proposed  rules 
3.02.3{2)(a),  (b),  and  (c),  as  explained  by 
Colorado  in  its  "Statement  of  Basis, 
Specific  &atutory  Authority,  and 
Purpose,"  effectively  exempt  areas  to  be 
developed  for  industrial,  commercial,  or 
residential  land  uses  from  the 
requirement  that  the  success  of 
revegetation  be  judged  on  the  basis  of  a 
minimum  5  or  10-year  responsibility 
period. 

The  Federal  regulations  at  30  CFR 
816.116(c)(2)  and  (3)  and  817.116(c)(2) 
and  (3)  provide  for  the  same  5  or  10-year 
liability  periods  as  do  Colorado's  Rules 
3.02.3(2)(a)  and  (b).  And,  for  areas  to  be 
develoijed  for  industrial,  commercial,  or 
residential  use  within  2  years  after 
regrading  is  completed,  the  Federal 
regulations  at  30  CFR  816.1 16(bH4)  and 
817.116(b)(4)  require,  as  the 
revegetation  success  standard, 
vegetative  ground  cover  sufficient  to 
control  erosion  within  2  years  after 
regrading  is  completed.  "This  same 
requirement  is  included  in  Colorado's 
proposed  Rule  4.15.10(2). 

OSM's  1979  and  1983  preambles  to 
the  Federal  regulations  address  issues 
pertinent  to  Colorado's  proposed  Rules 
3.02.3(2)(a),  (b),  and  (c),  which  concern 
release  of  liability  on  areas  with  an 
approved  industrial,  commercial,  or 
residential  postmining  land  use  upon 
demonstration  of  the  revegetation 
success  standard  for  the  land  use. 

OSM  explain-^d  in  the  preamble  to  the 
1979  Federal  regulations  at  30  CFR 
807.12(d),  concerning  criteria  for  bond 
release,  that,  unlike  other  performance 
standards,  the  performance  standards  at 
30  CFR  816.116  and  817.116  for 
revegetation  contain  a  special  exception 
for  industrial,  commercial,  or  residential 
postmining  land  use  plans  approved  by 
the  n^ulatorj'  authority.  OSM  explained 
that  the  exception  allows  permittees  to 
meet  a  less  stringent  revegetation  test  for 
reclaimed  areas  that  will  t>e  developed 
for  industrial,  commercial,  or  residential 
use  within  2  years  following  completion 
of  regrading.  OSM  also  stated  that,  if  an 
approved  industrial,  commercial,  or 
residential  land  use  is  not  implemented 
within  2  years,  it  becomes  necessary  to 
comply  with  the  full-scale  general 
revegetation  success  standards  at  30 
CFR  816.116  and  817.116  (44  FR  1490;j. 
15122.  March  13. 1979).  In  other  wonls. 
the  Federal  regulations  at  30  CFR 
816.116(b)(4)  and  817.116(b)(4),  on 
lands  developed  within  2  years  after 
regrading  for  industrial,  commercial,  or 
residential  use,  function  as  a  limited 
exception  to  the  full  revegetation 
requirements  of  30  CFR  816.116  and 
817.1 16,  which  include  the  requirement 
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at  30  CFR  816.116(c)(2)  and  (3)  and 
817.116(c)(2)  and  (3)  for  a  minimum  5 
or  10-year  liability  period. 

OSM,  in  the  preamble  to  the  1983 
Federal  regulations  at  30  CFR  800.13. 
concerning  the  period  of  bond  liability, 
provides  clarification  that  imder  30  CFR 
800.13(d)(2),  which  states  that 
implementation  of  an  alternative 
postmining  land  use  that  is  beyond  the 
control  of  the  permittee  need  not  be 
covered  by  the  bond,  the  permittee  is 
excused  from  bonding  for  third-party 
actions  only  insofar  as  they  relate  to 
implementation  of  approved  postmining 
land  uses  by  the  thinl  party  (48  FR 
32932,  32943.  July  19, 1983).  In  Other 
words,  because  the  Federal  regulation  at 
30  CFR  800,13(d)(2)tis  operative  only 
upon  implementation  of  an  industrial, 
commercial,  or  resicftntial  land  use.  it  is 
improper  to  reliease  a  bond  where  there 
is  no  actual  implementation  of  the 
approved  land  use.  Therefore,  a  final 
bond  release  decision  must  be  based  in 
part  on  submission  of  adequate  proof 
that  the  industrial,  commercial,  or 
residential  land  use  has  substantially 
commenced  and  is  likely  to  be  achieved. 
If  the  industrial,  commercial,  or 
residential  land  use  was  approved  as  an 
alternative  land  use,  and  the  use  has  not 
been  substantially  commenced  within  2 
years  following  completion  of  regrading, 
bond  release  decisions  must  be  based 
upon  the  permittee's  demonstration  of 
compliance  with  the  revegetation 
success  standards  for  the  premining 
land  use  accordiiTg  to  the  full 
revegetation  requirements  of  30  CFR 
816.116  and  817.116,  which  include  the 
requirement  at  30  CFR  816.116(c)  (2) 
and  (3)  and  817.116(c)  (2)  and  (3)  for  a 
minimum  5-  or  10-year  liability  period. 

OSM's  decisions  in  appeals  of^en-day 
letter  and  notice  enforcement  actions 
(under  30  CFR  842.11(b)(l)(iii))  have 
been  consistent  with  the  above 
interpretations  of  the  1979  and  1983 
preamble  discussions  concerning  the 
Federal  regulations  at  30  CFR 
800.13(d)(2),  816.116(b)(4),  and 
817.116(b)(4)  as  they  relate  to  release  of 
bond  hability  on  areas  with  approved 
industrial,  commercial,  or  residential 
land  uses. 

Colorado's  proposed  Rules  3.02.3(2) 
(a),  (b)  and  (c),  which  provide  for  bond 
release  when  the  permittee  successfully 
demonstrates  that  it  has  met  the 
revegetation  requirement  for  lands  with 
an  approved  postmining  land  use  of 
industrial,  commercial,  or  residential,  is 
consistent  with  the  requirements  of  the 
Federal  regulations  at  30  CFR 
816.116(b)(4)  and  817.116(b)(4)  as 
explained  in  the  1979  preamble  to  the 
Federal  regulations  concerning  bond 
liability.  However.  Colorado's  proposed 


Rule  3.02 .3(2)(c)  does  not  require  a 
demonst]  ation  that  the  land  use  has 
substanti  illy  commenced  and  is  likely 
to  be  ach  eved  prior  to  release  of  bond 
liability,  is  discussed  in  the  preamble  to 
the  1983  "ederal  regulations  concerning 
bond  liat  ility. 

Colorai  o's  proposed  Rule  3.02.1(7). 
discusse(  in  finding  No.  4.b  above,  is 
relevant  i  o  the  need  for  the  permittee  to 
comply  V  ith  the  full  revegetation 
requirem  mts  of  30  CFR  816.116  and 
817.116  i  a  the  event  that  approved 
altemati>  e  industrial,  commercial,  or  . 
residentii  il  land  use  has  not  been 
substanti  illy  commenced  within  the  2 
years  fol!  swing  completion  of  regrading. 
ColoradcHS  proposed  Rule  3.02.1(7) 
requires  i  hat  the  permittee's 
performa  ice  bond  must  be  sufficient  to 
reclaim  t  le  site  to  a  condition  capable 
of  suppo  ting  the  premining  land  use  in 
the  event  of  bond  forfeiture.  This 
proposec  rule  is  consistent  with  the 
requirem  mts  of  the  1983  Federal 
regulatio  is  at  30  CFR  800.13(d)  as 
discusse(  above,  that,  if  the  permittee 
cannot  di  monstrate  that  an  approved 
alternati)  e  industrial,  commercial,  or 
residentii  il  land  use  has  substantially 
commeni  ed  and  is  likely  to  be  achieved, 
the  perm  ttee  must  demonstrate 
compliance  with  the  revegetation 
success  standards  for  the  premining 
land  use  iccording  to  the  Federal 
regulatio  is  at  30  CFR  816.116  and 
816.117. 

Based  in  the  above  discussion,  the 
Director  inds  that  Colorado's  proposed 
Rules  3.G  2.3(2)(a),  (b),  and  (c)  are  less 
effective  iian  the  Federal  regulations  at 
30  CFR  a  30.13(d)(2).  816.116(c),  and 
817.116(( ;).  The  Director  does  not 
approve  i^olorado's  proposed  Rules 
3.02.3(2)  a),  (b),  and  (c)  to  the  extent 
that  they  would  provide  for  release  of 
bond  lial  ility  on  lands  with  an 
approvet  industrial,  commercial,  or 
residenti  il  land  use  prior  to  a 
demonst  ation  that  the  land  use  has 
substanti  illy  commenced  and  is  likely 
to  be  ach  eved.  The  Director  requires 
that  Cole  rado  revise  proposed  Rule 
3.02.3(2)  c)  to  require  that,  prior  to 
release  o  bond  liability,  the  permittee 
must  der  lonstrate  that  development  of 
the  land  ise  has  substantially 
commenf:ed  and  is  likely  to  be  achieved, 
in  addition  to  compliance  with  the 
revegetal  on  requirement  of  proposed 
Rule  4.1!  .10(2)  or  4.15.10(3). 

b.  Rules  1.15.10(2)  and  (3),  Revegetation 
Success  itandards  for  Land  With  an 
Approve  i  Industrial,  Commercial,  or 
Resident  al  Postmining  Land  Use 

Colora  io  proposed  to  revise  Rule 
4.15.10(i )  to  clarify,  for  areas  reclaimed 
for  industrial,  commercial,  or  residential 


use.  that  (1)  the  living  ground  cover 
standard  must  be  achieved  for  bond 
release  and  (2)  the  standard  must  be  met 
within  2  years  after  completion  of 
regrading  or  within  2  years  after 
approval  of  such  land  use.  whichever  is 
later  (i.e..  Colorado  acknowledges  that 
there  may  be  an  approved  change  in 
land  use  after  regrading). 

Colorado's  revisions  of  proposed  Rule 
4.15.10(2)  have  no  identical  Federal 
coimterpart.  The  Federal  regulations  at 
30  CFR  816.116(b)(4)  and  817.116(b)(4) 
require,  for  industrial,  commercial,  or 
residential  postmining  land  uses,  that 
vegetative  ground  cover  be  sufficient  to 
control  erosion.  The  Federal  regulations 
at  30  CFR  780.23(a)(3)  require  that 
changes  in  land  use  must  be  approved 
according  to  30  CFR  816.133  and 
817.133,  which  provide  for  designation 
of  postmining  and  alternative 
postmining  land  uses.  Thus,  the  only 
substantive  differences  between  the 
requirements  of  Colorado's  proposed 
Rule  4.15.10(2)  and  tlje  requirements  of 
the  Federal  regulations  are  (1)  Colorado 
specifies  that  operator  must  use  "living 
plants"  to  control  erosion  on  areas  to  be 
developed  for  an  industrial, 
commercial,  or  residential  land  use,  and 
(2)  Colorado  allows  for  a  change  in  the 
.  designation  of  postmining  land  use  after 
final  grading  has  taken  place. 

With  respect  to  the  first  difference, 
the  Federal  regulations  at  30  CFR 
816.116(b)(4)  and  817.116(b)(4)  use  the 
term  "vegetative"  ground  cover, 
implying  that  the  ground  cover  used  to 
control  erosion  must  be  living  plants. 
Colorado's  explicit  use  of  the  term 
"living  plants"  simply  adds  specificity 
to  the  Colorado  regulation.  The  use  of 
the  term  "living  plants"  supplements 
the  more  general  Federal  term 
"vegetative  ground  over"  and  does  not 
conflict  with  it. 

With  respect  to  the  second  difference, 
the  Federal  regulations  at  30  CFR 
780.23(a)(3),  816.133,  and  817.133  do 
not  restrict  when  changes  in  the 
postmining  land  use  may  occur. 
Colorado  has  discretion  to  approve  a 
change  in  the  designated  postmining 
land  use  for  a  reclaimed  area  after  final 
grading  has  occurred  if  such  a  change 
will  satisfy  the  environmental 
protection  requirements  of  the  Colorado 
program. 

Therefore,  with  respect  to  these 
differences,  Colorado's  proposed  Rule 
4.15.10(2)  is  not  inconsistent  with  the 
Federal  regulations  at  30  CFR 
780.23(a)(3),  816.116(b)(4),  816.133, 
817.116(b)(4),  and  817.133. 

Colorado  also  proposed  at  Rule 
4.15.10(2)  allowance  for  a  limited 
exception  fi-om  the  requirement  for 
living  ground  cover  by  reference  to 
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proposed  Rule  4.15.10(3).  Proposed 
Rule  4.15.10(3)  provides  an  exception 
&x>m  compliance  with  the  revegetation 
requirement  of  Rule  4.15.10(2) 
specifically  for  mine  support  facihties 
located  within  areas  where  both  the 
premining  and  postmining  land  use  is 
industrial  or  commercial,  if  it  is  (1) 
demonstrated  that  the  mine  support 
facilities  will  support  the  approved 
postmining  land  use.  and  (2)  requested 
in  writing  by  the  landowner,  and  if  the 
Division  determines,  that  revegetation  is 
not  necessary  to  control  erosion. 
Colorado  stated  in  its  "Statement  of 
Basis,  Specific  Statutory  Authority,  and 
Purpose"  that,  in  limiteid  cases,  living 
ground  cover  could  be  in  conflict  with 
the  proposed  land  use,  and  that 
alternative  erosion  control  measures 
such  as  gravel  surfacing  and  appropriate 
site  grading  would  effectively  control 
erosion.  Colorado  cited  as  the  most 
common  example  of  this  situation  a  pre- 
existing railroad  siding  utilized  by  a 
coal  company  to  store  and  load  coal  for 
railroad  shipment.  Colorado  stated  that, 
in  such  cases,  revegetation  would  often 
be  impractical  due  to  the  historic 
industrial  nature  of  the  site  and  could 
conflict  with  railroad  right-of-way  fire 
hazard  provisions  and  adjacent 
industrial  uses. 

There  is  no  allowance  in  the  Federal 
program  for  exceptions  to  the 
requirement  for  ground  cover  as  a 
revegetation  success  standard  on  areas 
designated  for  use  as  industrial  or 
commercial;  however,  the  stated  goal  of 
the  requirement  for  ground  cover  is  to 
control  erosion,  not  to  demonstrate  the 
capability  of  the  soils  to  support  a  land 
use  such  as  grazing  or  crop  production. 
Although  Colorado's  proposed  Rule 
4  15.10(3)  allows,  under  limited 
circumstances,  that  ground  cover  need 
not  be  "living."  Colorado  does  not 
propose  to  waive  the  requirement  for 
erosion  control.  As  explained  in 
Colorado's  "Statement  of  Basis,  Specific 
Statutory  Authority,  and  Purpose." 
alternative  erosion  control  measures 
such  as  gravel  surfacing  and  appropriate 
site  grading  would  effectively  control 
erosion.  Therefore,  the  allowance 
proposed  at  Rule  4.15.10(3),  for  erosion 
control  measures  other  than  live 
vegetation  on  lands  with  premining  and 
postmining  land  uses  of  industrial  or 
commercial,  is  not  inconsistent  with  the 
ultimate  goal  of  the  revegetation 
requirement  for  erosion  control  in  the 
Federal  regulations. 

Based  on  the  above  discussion,  the 
Director  finds  that  Colorado's  proposed 
Rules  4.15.10(2)  and  (3)  are  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  780.23(a)(3),  816.116(b)(4), 


8.16.133,  817.116(b)(4).  and  817.133.  and 
approves  them. 

7.  Rule  3.02.4(2)(dm  Terms  and 
Conditions  of  Irrevocable  Letters  of 
Credit 

Colorado  proposed  to  revise  Rule 
3.02.4(2)(d)(i)  to  require  that  irrevocable 
letters  of  credit  be  issued  by  a  bank,  not 
only  authorized  to  do  business  in  the 
United  States,  but  also  located  in  the 
State  of  Colorado,  hi  its  "Statement  of 
Basis,  Specific  Statutory  Authority,  and 
Purpose,"  Colorado  stated  that  it 
proposed  this  revision  because  it  has 
experienced  problems  with  bankruptcy 
notification  from  out-of-State  banks, 
which  caused  delays  in  timely  legal 
responses  necessary  to  secixre  claims. 

The  corresponding  Federal 
regulations  at  30  CFR  800.21(b)(1)  only 
require  that  the  bank  be  authorized  to 
do  business  in  the  United  States. 
Colorado's  proposed  Rule  3.02.4(2)(d)(i) 
provides  a  requirement  for  letters  of 
credit  as  forms  of  collateral  bond  that  is 
in  addition  to  those  provided  in  the 
Federal  program.  This  requirement 
affords  a  measure  of  protection  beyond 
that  afforded  by  the  Federal  regulations 
and  is  not  inconsistent  with  the  Federal 
regulations. 

Therefore,  the  Director  finds  that 
proposed  Rule  3.02.4{2)(d){i)  is  not  less 
effective  than  the  Federal  regulation  at 
30  CFR  800.21(l)(e),  and  approves  it. 

8.  Rules  3.03.1(2),  3.03.1(2)(b), 
3.03.1(3)(b)  and  (d).  and  4.15.5(3)(a}, 
Criteria  for  Bond  Release 

a.  Rules  3.03.1(2)  and  3.03.1(3)(d).  The 
Amount  of  Bond  That  Can  Be  Released 
and  the  Amount  of  Bond  Which  Must 
Be  Retained 

Colorado  proposed  to  revise  Rules 
3.03.1(2)  and  (3)(d)  to  use  the  term 
"amount"  in  place  of  "liability"  when 
referring  to  the  portion  of  a  bond  that 
may  or  may  not  be  released.  These 
proposed  rules,  respectively,  (1)  set 
forth  the  amount  of  a  bond  that  may  be 
released  after  certain  conditions  are  met 
and  (2)  require  that  the  amoimt  of  a 
performance  bond  may  never  be  less 
than  that  necessary  for  the  Division  to 
complete  the  approved  reclamation 
plan. 

The  counterpart  Federal  regulations  at 
30  CFR  800.40(c)  and  30  CFR  800.14(b). 
respectively,  (1)  set  forth  the  amount  of 
a  bond  which  can  be  released  in  phases 
I,  II.  or  m.  and  (2)  require  that  the 
amount  of  bond  shall  be  sufficient  to 
assure  the  completion  of  the 
reclamation  plan  if  the  work  has  to  be 
performed  by  the  regulatory  authority. 
These  Federal  regulations  also  use  the 
term  "amount."  Thus,  Colorado's 


proposed  changes  simply  revise  the 
State  regulations  so  that  they  are 
consistent  with  the  corresponding 
Federal  regulations,  which  use  the  term 
"amount." 

Based  on  the  above  discussion,  the 
Director  finds  that  the  revisions  to 
proposed  Rules  3.03.1(2)  and  (3)(d)  are 
consistent  with  and  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
800.40(c)  and  800.14(b).  and  approves 
them. 

b.  Rules  3.03.1(2)(b),  The  Criteria  for 
Successful  Establishment  of 
Revegetation  Which  Must  Be  Met  Prior 
to  Phase  II  Bond  Release 

Colorado  proposed  to  revise  Rule 
3.03.1(2)(b)  to  specify  certain 
requirements  and  revegetation  success 
standards  that  must  be  met  prior  to 
phase  II  bond  release.  Specifically. 
Colorado  proposed  to  require,  prior  to 
the  phase  II  release  of  up  to  85  percent 
of  the  applicable  bond  amount,  (1) 
seasonality  and  species  composition 
consistent  with  the  ultimate 
achievement  of  the  success  standards 
and  (2)  establishment  of  vegetation 
which  meets  the  app'-oved  success 
standards  according  t  >  Rule  4.15.8  for 
cover.  Rule  3.03.1(3)(b)  for  productivity 
on  prime  farmlands  or  alluvial  valley 
floors,  and  Rule  4.15.9  for  productivity 
on  croplands. 

Colorado  clarified  that  the 
demonstrations  of  successful 
establishment  of  vegetation  required  by 
Rule  3.03.1(2)(b)  shall  be  based  on 
statistically  valid  data  for  the  each 
parameter  collected  during  a  single  year 
of  the  liability  period,  with  the 
exception  of  productivity  on  prime 
farmlands  for  which  estabhshment  of 
vegetation  shall  be  based  on  statistically 
valid  data  collected  during  3  years 
(administrative  record  No.  CO-648). 
These  requirements  replace  the 
following  requirements  in  Rule 
3.03.1(2)fb)  that  Colorado  proposed  to 
delete:  (1)  a  more  general  requirement 
that  phase  II  bond  release  can  occur 
after  successful  establishment  of 
vegetation  in  accordance  with  the 
approved  reclamation  plan  and  (2)  the 
requirement  that  such  release  shall  be 
based  on  the  costs  of  reclamation 
activities,  including  bvit  not  Hmiled  to 
replacement  of  topsoil.  seeding, 
irrigation  and  fertilizing. 

The  counterpart  Federal  regulation  at 
30  CFR  800.40(c)(2)  includes  the  more 
general  requirement  that,  at  the 
completion  of  phase  II,  after 
revegetation  has  been  established  on  the 
regraded  mined  lands  in  accordance 
with  the  approved  reclamation  plan,  an 
additional  amount  of  bond  may  be 
released.  Colorado's  proposed  Rule 
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3,03.1  (2) (b)  is  more  specific  than  the 
Federal  regulation  at  30  CFR 
800.40(cl(2)  in  that  Colorado  has 
defined,  as  discussed  below,  what  is 
meant  by  "revegetation  establishment" 
for  phase  II  bond  release.  The  Federal 
rpgulation  does  not  specify  the 
percentage  of  the  bond  amount  that  may 
be  released  at  phase  II,  but  it  does 
require  that  the  regulatory  authority 
shall  retain  that  amount  of  bond  for  the 
revegetated  area  which  would  be 
sufficient  to  cover  the  cost  of  re- 
establishing revegetation  if  completed 
by  a  third  party.  Although  Colorado's 
proposed  Rule  3.03.1(2)(b)  provides  for 
rfileasc  of  up  to  85  percent  of  a  bond  at 
phase  II,  Colorado's  Rules  3.03.1(3)  (a) 
and  (d)  also  require,  that  when 
determining  the  amount  of  bond  to  be 
released.  Colorado  must  retain  the 
amount  of  bond  necessary  for  Colorado 
to  complete  the  approved  reclamation 
plan  (see  discussion  of  Colorado's 
proposed  revisions  at  Rule  3.03.1(3)(d) 
in  finding  No.  8.a  above). 

With  respect  to  Colorado's  proposed 
requirement  that  prior  to  phase  II  bond 
release  an  operator  establish  vegetation 
which  exhibits  seasonality  and  species 
composition  consistent  with  the 
ultimate  achievement  of  the  success 
standards,  the  Federal  regulations  at  30 
CFR  816.111  and  817.111  require, 
among  other  things,  that  a  permittee 
establish  where  appropriate  a  vegetative 
cover  that  is  diverse,  effective,  and 
permanent,  and  to  re-establish  plant 
species  that  have  the  same  seasonal 
characteristics  of  growth  as  the  original 
vegetation  and  are  capable  of  self- 
regeneration  and  plant  succession. 
Colorado's  requirement  for  seasonality 
and  species  composition  that  are 
consistent  with  ultimate  achievement  of 
the  success  standards  is  consistent  with 
the  Federal  regulations  at  30  CFR 
816.111  and  817.111. 

With  respect  to  the  requirement  that, 
prior  to  phase  II  bond  release,  an 
operator  must  establish  vegetation 
which  meets  the  approved  success 
standards  according  to  Rule  4.15.8  for 
cover,  referenced  Rule  4.15.8  is 
consistent  with,  and  has  been 
previously  appiroved  by  OSM  as  no  luss 
effective  than,  the  requirements  for 
vegetative  cover  iiV^^ie  Federal 
regulations  at  30  CFR  816.111.  816.116 
(a)nnd  (b),  817.111.  and  817.116(a)  (1) 
iuid  (2). 

With  respect  to  the  requirement  that, 
prior  to  phase  II  bond  release,  an 
operator  must  establish  vegetation 
which  meets  the  approved  success 
.standards  according  to  Rule  3.03.1(3)(b) 
for  productivity  on  prime  farmlands  or 
alluvial  valley  floors,  as  discussed  in 
iindi.':"  No.  -S.c  below.  Ct>!orad«)'s 


reference(  Rule  3.03.1(3)(b)  is  no  less 
effective  t  lan  the  Federal  regulations  at 
30  CFR  8Q  D.40(c)(2)  and  823.15. 

With  re  pect  to  the  requirement  that, 
prior  to  p  ase  II  bond  release,  an 
operator  n  lUst  establish  vegetation 
which  me  its  the  approved  success 
standards  according  to  Rule  4.15.9  on 
croplands  Colorado's  referenced  Rule 
4.15.9  setj  forth  the  requirements  for 
demonstration  of  success  of  revegetation 
on  cropland.  The  requirements  of 
Colorado'! ;  Rule  4.15.9  are  substantively 
identical  I  a  the  requirements  of  the 
Federal  re  >ulations  at  30  CFR 
816.116(c  (3)  and  817.116(b)(3)  for 
cropland  1  hat  receives  less  than  26 
inches  of  <  innual  average  precipitation. 
Colorado' ;  proposed  Rule  3.03.1(2)(b) 
requires  t  lat.  prior  to  phase  II  bond 
release  on  cropland,  an  operator  must 
demonstn  te  that  vegetation,  which 
meets  the  approved  success  standard  for 
productiv  ty  on  cropland  during  a  single 
year  of  th<  liability  period,  has  been 
establishe  i.  Colorado's  proposed  Rule 
3.03.1(2)(  i).  in  conjunction  with 
reference   Rule  4.15.9.  is  consistent 
with  the  {  base  II  bond  release  and 
revegetati  >n  success  requirements  of  the 
Federal  re  ^ulations  at  30  CFR 
800.40(c)(  I),  816.116(c)(3).  and 
817.1l6(c  (3)  for  areas  that  receive  less 
than  26  ir  ches  of  annual  average 
precipitat  on. 

Based  c  i  the  discussion  above,  the 
Director  ujnds  that  Colorado's  proposed 
Rule  3.03n(2)(b)  is  no  less  effective  than 
the  Feder  il  regulations  at  30  CFR 
800.40(c)  2).  816.111.816.116(a),  (b). 
and(c).8  7.111.  and  817116  (a),  (b). 
and  (c).  T  le  Director  approves  the 
proposed  rule. 

c.  Rules  3  03.1(2)(b).  3.03.1(3)(b).  and 
4.25.5(3)(  i).  The  Criteria  for  .Successhil 
Establish)  lent  of  Revegetation  on  Prime 
Farmlands 
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op  Dsed  Rule  3.03.1(2)(b), 
ado  requires,  prior  to  phase  II  bond 
an  operator  establish 
which  meets,  among  other 
approved  revegetation 
s^dards  according  to  Rule 
for  productivity  on  prime 
and  alluvial  valley  floors, 
to  prime  farmlands. 
>  proposed  Rule  3.03.1(3){b) 
no  more  than  60  percent  of 
rfom^nce  bond  shall  be  released 
jroductivity  for  prime 
has  returned  to  equivalent 
ield  as  unmined  land  of  tho 
type  on  the  surrounding  area 
ivalent  management  practices 
detemincd.  among  other  things,  from 
determination  methodology 
5(3)ia).  Colorado  proposed 
eferonced  Rule  -l.^S-SOKa)  to 


require  that  crop  production  on  prime 
farmland  shall  be  measured  for  the  3 
cropping  years  immediately  prior  to  full 
release  of  bond  in  accordance  with  Rule 
3.03.1(2)(c).  or  partial  release  of  bond  in 
accordance  with  Rules  3.03.1(2)(b)  and 
3.03.1l3)(b). 

The  Federal  regulations  at  30  CFR 
800.40(c)(2)  require  for  phase  II  bond 
release,  among  other  things,  that  no  part 
of  the  bond  shall  be  released  until  soil 
productivity  for  prime  farmland  has 
returned  to  the  equivalent  levels  of  yield 
as  unmined  land  of  the  same  soil  type 
in  the  surrounding  area  under 
equivalent  management  practices  as 
determined  {rom  the  soil  survey 
performed  pursuant  to  Section 
507(b)(16)  of  SMCRA  and  30  CFR  Part 
823.  The  Federal  regulations  at  30  CFR 
823.15(b)(3]  specify  requirements  for 
demonstration  of  success  of 
productivity  on  prime  farmlands  and 
require  that  the  measurement  period  for 
determining  average  annual  crop 
production  shall  be  a  minimum  of  3 
crop  years  prior  to  release  of  the 
operator's  performance  bond.  Therefore, 
tiie  Federal  regulations  require  that, 
prior  to  phase  II  bond  release,  an 
operator  must  demonstrate  productivity 
success  on  prime  farmlands  with  a 
minimum  of  3  years  of  productivity 
data. 

Colorado's  revised  Rules  3.03.1(2)(b), 
3.03.1(3)(b),  and  4.25.5(3)(a)  clarify  that 
phase  n  or  phase  III  bond  release 
requires  demonstration  of  productivity 
on  prime  farmland  iand  that  the 
demonstration  of  productivity  must 
include  the  data  from  the  3  crop  years 
prior  to  the  requested  bond  release. 
Because  an  operator  may  wait  the  full 
term  of  responsibility  before  requesting 
any  bond  release  and  may  request  full 
bond  release  without  going  through 
individual  phase  releases,  Colorado  has 
ensured  that  the  same  demonstration  of 
productivity  on  prime  farmlands  must 
occur  at  either  phase  II  or  ID  bond 
release. 

With  respect  to  alluvial  valley  floors, 
Colorado's  referenced  Rule  3.03.1(3)(b) 
requires  that  no  more  than  60  percent  of 
the  bond  shall  be  released  imtil  the 
essential  hydrologic  functions  and 
agricultural  productivity  have  been  re- 
established. This  requirement  is 
consistent  with  the  requirement  in  the 
Federal  regulations  at  30  CFR  Part  822 
that  an  operator  preserve  the  essential 
hydrologic  functions  of  an  alluvial 
valley  floor. 

Based  on  the  above  discussion,  the 
Director  finds  that  Colorado's  proposed 
Rules  3.03.1(3)(b)  and  4.25.5(3){a)  are  no 
less  effective  them  the  Federal 
regulations  at  30  CFR  800.40(c)(2),  822. 
and  823.15(b)(3).  and  approve  them. 
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9.  Rules  3.03.2(4)(c)  and  3X}3.2(5)  (a) 
and  (b).  Schedules  for  Informal 
Conferences  Concerning  Objections  to 
Bond  Release,  and  Requests  for  Public 
Hearings  Concerning  Proposed 
Decisions  on  the  Bond  Release  Request 

Colorado  proposed  to  revise  Rule 
3.03.2(4)(c},  concerning  informal 
conferences  held  to  resolve  written 
comments  or  objections  to  a  bond 
release,  to  specify  that  the  conference 
must  be  held  within  30  days  from  the 
date  of  the  permittee's  published  notice 
of  requested  bond  release  and  must 
conclude  by  the  60th  day  following  the 
inspection  and  evaluation  that  is 
required  in  Colorado's  Rule  3.03.2(2). 
(Colorado's  Rule  3.03.2(2)  is 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  800.40(b)(1)  in 
requiring  an  inspection  and  evaluation 
of  the  bond  release  site  within  30  days 
after  receipt  of  the  application  for  bond 
release  or  as  soon  thereafter  as  weather 
conditions  permit.  See  finding  No.  1 
above  for  a  discussion  of  Colorado's 
proposed  revisions  to  Rule  3.03.2(2).) 

Colorado  proposed  to  revise  Rule 
3.03.2(5)(a),  concerning  the  Division's 
responsibility  to  publish  written 
notification  of  its  proposed  decision  on 
a  bond  release  request,  to  require  that 
the  notification  include  the  right  to 
request  a  public  hearing  vtrithin  60  days 
after  the  completion  of  the  inspection 
and  evaluation  required  in  Rule 
3.03.2(2).  rather  than  30  days  after  the 
completion  of  the  inspection  and 
evaluation  or  30  days  from  the  close  of 
the  public  comment  period  if  comments 
are  received.  Colorado  proposed  to 
delete  in  its  entirety  Rule  3.03.2(5)(b) 
concerning  the  Division's  responsibility 
to  provide  written  notification  of  its 
proposed  decision  on  a  bond  release 
request  within  30  days  after  the 
conclusion  of  an  informal  conference. 

The  Federal  regulations  at  30  CFR 
800.40(a)(2)  require  a  permittee  to 
publish  notice  of  its  bond  release 
request.  The  Federal  regulations  at  30 
CFR  800.40(f)  provide  that  any  person 
with  a  valid  legal  interest  has  the  right 
to  file  written  objections  to  the  proposed 
bond  release  and  request  a  public 
hearing  within  30  days  after  the  public 
notice  required  by  30  CFR  800.40(a)(2). 
This  Federal  regulation  also  requires  the 
regulatory  authority  to  hold  a  public 
hearing  within  30  days  after  receipt  of 
the  request  for  the  hearing.  The  Federal 
regulations  at  30  CFR  800.40(b)(2) 
require  the  regulatory  authority  to 
provide  written  notice  of  its  final 
decision  to  release  or  not  to  release  all 
or  part  of  the  performance  bond  within 
60  days  from  the  filing  of  the  bond 
release  application,  if  no  public  hearing 


provided  for  by  30  CFR  800.40(f)  is 
held,  or,  writhin  30  days  after  such  a 
public  hearing  has  been  held. 

Unlike  the  Federal  regulations  at  30 
CFR  800.40(b)(2),  which  provide  that 
written  notification  of  the  regulatory 's 
authority's  decision  must  occur  within 
60  days  of  the  filing  of  the  bond  release 
application,  Colorado's  proposed  Rules 
3.03.2(4)(c)  and  3.03.2(5)(a)  provide  that 
the  notification  must  occur  within  60 
days  after  the  completion  of  the 
Division's  inspection  and  evaluation  of 
the  reclaimed  site  for  which  bond 
release  is  sought.  Since  this  inspection 
and  evaluation  does  not  occur  until  30 
days  after  the  permittee's  pubUshing  of 
the  bond  release  apphcation,  Colorado's 
proposed  Rules  3.03.2(4)(c)  and 
3.03.2(5)(a)  provide  the  Division  with  30 
more  days  for  review  than  would  be 
afforded  under  the  Federal  regulations. 

The  Federal  regulations  at  30  CFR 
800.40(b)(2)  are  authorized  by  section  of 
519(b)  SMCRA,  which  requires  that  the 
regulatory  authority  notify  the  permittee 
•  in  writing  of  its  decision  regarding  the 
bond  release  request  within  60  days 
from  the  filing  of  the  request,  or  within 
30  days  after  a  public  hearing  on  £he 
request  when  one  is  held. 

Because  the  SMCRA  deadline  is 
procedural,  OSM  can  evaluate 
Colorado's  counterpart  provisions  under 
a  "same  as  or  similar  to"  standard  in 
determining  whether  af proposed  State 
procedure  is  consistent  wi^  and  in 
accordance  with  SMCRA  and  no  less 
effective  than  the  Federal  regulations. 
The  only  difference  in  the  procedure  is 
an  extra  30  days,  which  increases  the 
amount  of  time  for  the  regulatory 
authority  to  carry  out  its  review 
responsibihties  and  does  not  prejudice 
a  permittee's  right  to  due  process.  For 
these  reasons,  OSM  considers  the  extra 
30  days  to  be  reasonable  and  finds  that 
Colorado's  procedure  itself  is  similar  to 
the  procedural  requirements  of  section 
519(b)  of  SMCRA  and  the  Federal 
regulations  at  30  CFR  800.40(b)(2). 

Therefore,  based  on  the  above 
discussion,  the  Director  finds  that  the 
revisions  proposed  by  Colorado  at  Rules 
3.03.2(4)(c)  and  3.03.2(5)  are  in 
accordance  with  and  consistent  with 
SMCRA  and  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
800.40(a)(2),  (b)(2).  and  (f),  and 
approves  them. 

10.  Rules  3.06.  Bonding  Requirements 
for  Construction  of  Mine  Drainage 
Control  Facilities 

Colorado  proposed  to  delete  in  its 
entirety  Rule  3.06  (including  Rules 
3.06.1  through  3.06.3),  concerning 
special  bonding  requirements  for 
construction  of  mine  drainage  control 


faciUties,  Colorado's  Rule  3.06  contains 
exemptions,  fit>m  several  of  Colorado's 
bonding  requirements,  for  special 
reclamation  techniques. 

Rule  3.06  has  no  counterpart  in  the 
Federal  program.  The  exemptions  it 
provides,  however,  are  less  effective 
than  the  bonding  requirements 
concerning  the  determination  of  bond 
amount,  long-term  periods  of  hability, 
and  bond  release  in  the  respective 
Federal  regulations  at  30  CFR  800.14. 
800.17.  and  800.40  In  addition. 
Colorado's  program  at  Rule  3  includes 
the  counterpart  provisions  to  these 
Federal  regulations,  which  conflict  with 
the  existing  exemptions  at  Rule  3.06. 
The  proposed  deletion  of  the 
exemptions  at  Rule  3.06,  therefore, 
removes  less  effective  provisions  from 
the  Colorado  program  and,  at  the  same 
time,  remedies  an  internal  conflict  in 
the  Colorado  program. 

Therefore,  the  Director  finds  that 
Colorado's  proposed  deletion  of  Rule 
3.06  is  consistent  urith  and  no  less 
effective  than  the  Federal  reguLtions  at 
30  CFR  800.14,  800.17,  and  800.40.  and 
approves  it. 

IV.  SumUfafyand  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  oral  and  written  comments 
on  the  proposed  amendment  that  were 
received  by  OSM,  and  OSM's  responses 
to  them. 

1.  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received. 

2.  Federal  Agency  Comments 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  fit>m  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Colorado  program 
(administrative  record  Nos.  CO-615  and 
CO-641). 

The  U.S.  Bureau  of  Mines  responded 
on  May  12, 1994,  that  it  had  no 
comments  (administrative  record  No. 
CO-614), 

The  U.S.  Army  Corps  of  Engineers 
responded  on  May  25  and  September  8, 
1994,  that  the  proposed  amendment  was 
satisfactory  (administrative  record  Nos. 
CO-618  and  CO-647). 

The  U.S.  Department  of  Agricuhure, 
Soil  Conservation  Service  (SCS), 
responded  on  May  26, 1994,  by  stating 
that  (1)  it  supported  the  proposed 
deletion  of  the  use  of  first-lien  security 
interests  from  the  definition  for 
"collateral  bond"  at  Rule  1.04(25);  and 
(2)  regarding  the  proposed  deletion  of 
the  requirement  for  bond  hability  on 
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disturbed  lands  that  are  outside  of  the 
permit  area  from  Rule  3.02.1(4).  it 
believed  mining  companies  should  be 
liable  for  all  lands  that  are  disturbed  by 
their  activities  regardless  of  the  relative 
location  of  these  lands.  SCS  also 
questioned  (1)  who  would  be 
responsible  for  site-specific  standards  of 
success  for  revegetation  proposed  at 
Rule  3.03.1(2)(b):  and  (2)  whether  there 
would  be  language  proposed  to  replace 
the  proposed  deletion  of  Rule 
3.02.4(2)(c)(ix),  regarding  real  and 
personal  property  as  a  form  of  collateral 
bond,  and  Rule  3.06,  regarding  special 
bonding  requirements  for  construction 
of  mine  drainage  control  facilities 
(administrative  record  No.  CO-619). 

With  respect  to  SCS's  support  of  the 
proposed  deletion  of  the  use  of  first-lien 
security  interests  from  the  definition  for 
"collateral  bond"  at  Rule  1.04(25).  the 
Director  is  approving,  as  discussed  in 
finding  No.  2.D,  the  proposed  deletion  of 
all  forms  of  real  and  personal  property 
as  forms  of  collateral  bond. 

With  respect  to  the  SCS  comment  that 
mining  companies  should  be  liable  for 
all  lands  that  are  disturbed  by  their 
activities  regardless  of  the  relative 
location  of  these  lands,  Colorado,  by 
definition  of  "surface  coal  mining  and 
rficlamation  operations"  at  Rule 
1.04(133)  and  the  requirement  to  obtain 
a  permit  at  Rule  2.01.3(1),  requires  that 
any  land  disturbed  by  mining  and 
reclamation  activities  must  be  included 
within  the  permitted  area.  Therefore,  if 
land  outside  of  the  permit  area  has  been 
disturbed  by  mining  activities,  the 
operator  is  mining  in  violation  of  the 
approved  permit.  As  discussed  in 
finding  No.  1,  the  Director  is  approving 
the  proposed  deletion  of  the 
requirement  for  bond  liability  on 
disturbed  lands  that  are  outside  of  the 
permit  area  from  Rule  3.02.1(4). 

With  respect  to  the  SCS  question 
concerning  who  would  be  lesponsible 
for  site-specific  standards  of  success  for 
revegetation  proposed  at  Rule 
3.03.1  (2)(b},  the  applicant  for  a  permit  is 
responsible  for  proposing  site-specific 
r« vegetation  success  standards  that  are 
in  accordance  with  the  Colorado  rules. 
The  proposed  succt^ss  standards,  as  well 
as  the  permittee's  demonstration  that 
tbe  standards  have  been  ar;hinved.  must 
be  approved  by  the  Division.  As 
discussed  in  finding  No.  8.b,  the 
Director  is  approviiig,  at  proposed  Rule 
3.03.1(2)(b),  the  requirements  for 
revegetation  success  that  must  be  met 
prior  to  phase  11  bond  release. 

With  respect  to  the  SCS  question 
concerning  whether  there  would  \)e 
Itiiigiiage  proposed  to  replace  the 
propiised  deletion  of  Rule 
i.02.4(2)(c)(ix).  regauling  the 


disallowande  of  real  and  personal 
property  as  a  form  of  collateral  bond, 
and  Rule  3.t6,  regarding  the  deletion  of 
special  bonding  requirements  for 
constructioa  of  mine  drainage  control 
facilities,  Colorado  has  not  proposed 
replacement  language.  As  discussed  in 
finding  No4  2.b  and  10,  the  Director  is 
approving  the  proposed  deletions  at 
Rules  3.02.4(2)(c)(ix)  and  3.06. 
The  Mina Safety  and  Health 
Administrafion  responded  on  August  15 
and  Septemjaer  8. 1994,  that  there  was 
no  conflict '  vith  the  Federal  regulations 
(administrajive  record  Nos.  CO-640  and 
CO-645). 


3.  Envimnn  ental 
(EPA)  Concurrence 


Protection  Agency 
and  Comments 


Pursuant  o  30  CFR  732.17(h)(ll)(ii). 
OSM  is  reqi  ired  to  solicit  the  written 
concurrenci  i  of  EPA  with  respect  to 
those  provij  ions  of  the  proposed 
program  an  endment  that  relate  to  air  or 
water  quali  y  standards  promulgated 
under  the  a  ithority  of  the  Clean  Water 
Act  (33  U.S[C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  J.S.C.  7401  et  sea.). 

None  of  t  le  revisions  that  Colorado 
proposed  tc  make  in  its  amendment 
pertain  to  a  r  or  water  quality  standards. 

Therefore .  OSM  did  not  request  EPA's 
concurrenci  i. 

Pursuant  to  732.1 7(h)(ll)(i),  OSM 
solicited  CO  nments  on  the  proposed 
amendment  from  KPA  (administrative 
record  Nos.iCO-615  and  CO-641).  By 
letter  dated  [September  7. 1994,  EPA 


responded 


lat  it  had  no  conunents 


(administra  ive  record  No.  CO-644). 


4.  State  Historic 
(SHPO)  ant 
Historic  Pn  senntion 


Pursuant  (o 
solicited  co  nments 
amendmeni 
(administra 
CO-641).  N  i: 
responded  io 

V.  Directork 


Preservation  Officer 
the  Advisory  Council  on 
(ACHP) 


30  CFR  732.17(h)(4),  OSM 
on  the  proposed 
from  the  SHPO  and  ACHP 
ive  record  No.  CO-615  and 
ithcr  SHPO  nor  ACHP 

OSM's  request. 

Decision 


Based  on  the  above  findings,  the 
Director  ap  sroves,  with  one  exception 
and  additiu  lal  requirement,  Colorado's 
proposed  ai  tiendmont  as  submitted  on 
April  18.  V.  94.  and  as  revised  and 
supplemen  cd  with  additional 
explanator    information  on  July  28. 
1994. 

The  Director  approves,  as  discussed 
in:  finding  4o.  1.  Rules  3.02.1(4), 
3.02.4(2)(b  i)(A).  3.02.4(2)(b)(v)(A). 
3.02.4(2)(c)  3.02.4(2)(c)(ii), 
3.02.4(2)(d  ;vi)(A).  3.03.2(l)(b).  and 
3.03.2(2),  c  inceniing  requirements  for 
bond  liabii  ty,  cancellation,  reporting, 
forms,  eval  lation,  and  release;  finding 
No.  2.  Rule  ;  1.04(25).  3.02.4(l)(b),  and 


3.02.4(2)(c)(ix),  concerning  the 
definition  of  "collateral  bond"  and  the 
disallowance  of  real  property  in  support 
of  a  collateral  bond;  finding  No.  3,  Rules 
1.04(116),  3.02.4(l)(c).  and  3.02.4(2){e). 
concerning  the  disallowance  of  self- 
bond  forms;  finding  No.  4,  Rules 
3.02.1(7)  and  3.03.1(3)(e).  concerning 
bond  liability  on  areas  with  approved 
alternative  postmining  land  use;  finding 
No.  5.  Rules  3.02.2(4)  (b)  and  (d). 
concerning  adjustments  of  bond 
amount;  finding  No.  G.b.  Rules  4.15.10 
(2)  and  (3).  concerning  the  revegetation 
success  standards  for  land  with  an 
approved  industrial,  commercial,  or 
residential  postmining  land  use;  finding 
No.  7.  Rule  3.02.4(2)(d){i),  concerning 
terms  and  conditions  of  irrevocable 
letters  of  credit;  finding  No.  8.  Rules 
3.03.1  (2).  (2)(b).  f3)(b).and  (3)(d).  and 
4.25.5(3l(a),  concerning  criteria  for  bond 
release;  finding  No.  9.  concerning 
schedules  for  informal  conferences  and 
public  hearings  pertaining  to  bond 
release;  and  finding  No.  10.  Rules  3.06 
and  3.06.1  through  3.06.3;  concerning 
the  deletion  of  bonding  requirements  for 
construction  of  mine  drainage  control 
facilities. 

With  the  requirement  that  Colorado 
further  revise  Rule  3.02.3(2)(c).  the 
Director  does  not  approve,  as  discussed 
in  finding  No.  6.a.  Rules  3.02.3(2)  (a), 
(b).  and  (c)  to  the  extent  that  they  could 
provide  for  release  of  bond  liability  on 
lands  with  an  approved  land  use  of 
industrial,  commercial,  or  residential 
prior  to  a  demonstration  that  the  land 
use  has  substantially  commenced  and  is 
likely  to  be  achieved. 

In  accordance  with  30  CFR 
732.17(f)(1).  the  Director  is  also  taking 
this  opportunity  to  clarify  in  the 
required  amendment  section  at  30  CFR 
906.16  that,  within  60  days  of  the 
publication  of  this  final  rule,  Colorado 
must  either  submit  a  proposed  written 
amendment,  or  a  description  of  an 
amendment  to  be  proposed  that  meets 
the  requirements  of  SMCRA  and  30  CFR 
Chapter  VII  and  a  timetable  for 
enactment  that  is  consistent  with 
Colorado's  established  administrative  or 
legislative  procedures. 

The  Federal  regulations  at  30  CFR 
Part  906.  codifying  decisions  concerning 
the  Cxjiorado  program,  are  being 
amended  to  implement  this  decision. 
1  his  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 
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VI.  Procedural  Determinations 

1 .  Executive  Order  12366 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plaxming  and  Review). 

2.  Executive  Order  12778. 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.1 7(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of    V 
30  CFR  Parts  730,  731 ,  and  732  ha ve        ^ 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  prograSn 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 

4.  Papenvork  Reduction  Act 
This  nde  does  not  contain 

information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperworic  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibilitv  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  Sissed 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  906 

Intergovernmental  relations,  Surfiace 
mining.  Underground  mining. 

Dated:  November  29. 1994. 

Charles  E  Sandbei^g. 

Acting  Assistant  Director,  Western  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII. 
Subchapter  T,  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  90&-COLORADO 

1.  The  authority  citation  for  Part  906 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  906.15  is  amended  by 
adding  paragraph  (tj)  to  read  as  follows: 

§906.15    Approval  of  regulatory  program 
amendments. 


(q)  With  the  exception  of  Rules 
3.02.3(2)  (a),  (b),  and  (c),  to  the  extent 
that  they  could  provide  for  release  of 
bond  hability  on  approved  industrial, 
commercial,  or  residential  land  uses 
prior  to  a  demonstration  that  the  land 
use  has  substantially  cmnmenced  and  is 
likely  to  be  achieved,  tiie  revisions  to 
the  following  provisions  of  2  CCR  407- 
2.  the  rules  of  the  Colorado  Mined  Land 
Reclamation  Board,  as  submitted  on 
April  18. 1994.  and  as  revised  on  July 
28.  1994,  are  approved  on  December  6. 
1994.  The  amendment  becomes  effective 
upon  State  promulgation  of  the 
amendment  in  the  same  form  as 
submitted  to  OSM. 

Definition  of  "collaterai  bond" — Rule 
1.04(25)  and  deletion  of  the  allowance  for  the 
use  of  real  propert\-  as  a  form  of  collateral- 
Rules  1  04(25),  3.02.4(l)(b).  and 
3.02.4(2)(c)(ix}. 

Deletion  of  the  definition  of  "self-bond"— 
Rule  1.04(116)  and  deletion  of  the  allowance 
for  use  of  self-bonds — Rules  3.02.4(lKc)  and 
3.02.4(2)(e). 

General  requirements  concerning  the  terms 
and  conditions  of  bond  liability — Rules 
3.02.1  (4)  and  (7). 

Requirements  concemiog  adjustments  in 
bond  amounts— Rules  3.02.2(4)  (b)  and  (d). 

Requirements  concerning  bond  liability  for 
lands  with  approved  industrial,  commercial, 
or  residential  postmining  land  uses — Rule 
3.03.1(3){e). 


Requirements  coooeming  the  conditions 
for  cancellation  of  surety  bonds— 4lute 

3.02.4(2)(b)(iKA). 

Requirements  concerning  a  surety's 
reporting  responsibilities — Rules 
3.02.4(2){b)(v)(A)  and  3.02.4(2)(dWvi){A). 

Requirements  concerning  conditions 
applicable  to  irrevocable  letters  of  credit,  a 
form  of  collateral  bond— Rules  3.02.4(2X0 
and  3.02.4(2)(d){i). 

Requirements  cooceming  the  assessment  of 
the  market  value  of  collateral — Rule 
3.02.4(2Kc)(ii). 

General  requirements  concerning  the 
maximum  liability  of  a  performance  bond 
that  can  be  released— Rules  3.03.1(2}  and 
3.03.1(3)(d). 

Requirements  concerning  criteria  for 
release  of  up  to  85  percent  of  a  performance 
bond— Rule  3.03.1(2)(b). 

Requirements  concerning  criteria  for 
release  of  more  than  60  percent  of  a 
performance  bond  on,  among  other  things, 
prime  farmlands— Rules  3.03.1(3)(b)  and 
4.25.5(3)(a). 

Requirements  concerning  the  content  of 
the  permittee's  public  notice  advertised  upon 
request  for  bond  release— Rule  3.03.2(1  )(b). 

Requirements  coaoeraing  the  evaluatioo  of 
a  permittee's  bond  release  request — Rule 
3.03.2(2). 

Requirements  conc^-ning  the  schedule  for 
hold'ng  an  informal  conference  regarding  a 
profjosed  bond  release  request — Rule 
3.03.2(4)(c). 

Requirements  concerning  (1)  Colorado's 
responsibility  to  provide  written  notification 
of  its  decision  regarding  a  bond  release 
request  and  (2)  the  time  allowed  for  the  right 
to  request  a  public  hearing  regarding  a  bond 
release  request— Rule  3.03.2(5)(a)  and 
deletion  of  Rule  3.03.2{5)(b). 

Deletion  of  requirements  concerning 
special  bonding  requirements  for 
construction  of  mine  drainage  cooiroi 
facilities— Rule  3.06  in  its  entirety. 

Requirements  cooceming  the 
establishment  of  vegetative  cover  to  control 
erosion  on  areas  with  approved  industrial, 
commercial,  or  residential  postmining  land 
uses— Rule  4.15.10(2). 

Requirements  concerning  an  exemption 
from  the  use  of  li\'ing  ground  cover  to  control 
erosion  for  areas  with  twth  premiaing  and 
postminirig  land  use  designations  of 
industrial  or  oonunercial — Rule  4.15.10(3). 

3.  Section  906.16  is  amended  by 
revising  the  introductory  paragraph  and 
adding  paragraph  (g)  to  read  as  follows: 

§906.16    Required  progiam  amendments. 

Pursuant  to  30  CFR  732.17(0(1). 
Colorado  is  reqtiired  to  submit  to  OSM 
by  the  specified  date  the  foHo%ving 
uTitten.  proposed  program  amendment, 
or  a  description  of  an  amendment  to  be 
proposed  that  meets  the  requirements  of 
SMCR,\  and  30  CFR  Chapter  VU  and  a 
timetable  for  enactment  that  is 
consistent  with  Colorado's  established 
administrative  or  legislative  procedures. 
•        •        •        *        * 

(g)  By  February  6. 1995,  Colorado 
shall  revise  Rule  3.02.3(2)(c)  to  require 
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that,  prior  to  release  of  bond  liability, 
the  permittee  must  demonstrate  that 
development  of  the  industrial, 
commercial,  or  residential  land  use  has 
substantially  commenced  and  is  likely 
to  be  achieved. 

(FR  Doc.  94-29984  Filed  12-5-94;  8:45  am) 
BILUNQ  CODE  4410-OS-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFR  Parts 
RiN  2900-AH02 

Omnilxis  Budget  Reconciliation  Act  of 
1993 

AQENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  doounent  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  to  extend  the 
date  concerning  limitation  of  pension 
benefits  for  veterans  and  surviving 
spouses  receiving  Medicaid-covered 
nursing  home  care.  This  amendment  is 
necessary  to  conform  the  regulations  to 
statutory  provisions. 
EFFECTIVE  DATE:  This  amendment  is 
effective  August  10, 1993,  the  date  Pub. 
L.  103-66  was  signed  into  law. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loma  Weston,  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service.  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs.  810  Vermont  Avenue,  NW.. 
Washington.  DC  20420.  (202)  273-7210. 
SUPPI^MENTARY  INFORMATION:  Section 
8003  of  Pub.  L.  101-508  required  VA  to 
reduce  the  pension  benefits  of  any 
veteran  having  neither  spouse  nor  child 
who  receives  Medicaid-covered  nursing 
home  care  to  $90  per  month.  These 
statutory  provisions  expired  September 
30. 1992.  Section  601  of  Pub.  L.  102-568 
reestablished  this  requirement,  effective 
until  September  30. 1997,  and  required 
an  identical  reduction  in  death  pension 
payments  to  siuviving  spouses  having 
no  children  who  receive  Medicaid- 
covered  nursing  home  care.  Section 
12005  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Pub.  L.  103- 
66,  further  extends  these  statutory 
provisions  with  respect  to  both  veterans 
and  their  surviving  spouses  until 
September  30, 1998.  VA  accordingly 
hereby  amends  38  CFR  3.551  (i)  to  reflect 
this  statutory  change. 

VA  is  issuing  a  final  rule  to  amend  38 
CFR  3.551  (i)  to  be  consistent  with  the 
provisions  of  Pub.  L.  103-66.  Because 
this  amendment  merely  corresponds  to 
the  provisions  of  section  12005  of  Pub. 


L.  103-1  >6,  publication  as  a  proposal  for 
public  notice  and  comment  is 
unneceisary. 

This  iegulatory  amendment  will  not 
have  a  s  ignificant  economic  impact  on 
a  substt  ntial  number  of  small  entities 
t  merely  reflects  a  statutory 
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below: 


PART :  —ADJUDICATION 


A — Pension,  Compensation, 
and  Indemnity 


De  >endency  i 
Compe  isation 


authority  citation  for  part  3, 
A,  continues  to  read  as  follows: 


Autfai  rity:  38  U.S.C.  501(a).  unless 
otherwii  e  noted. 


[Amended] 

i  3.551(i),  the  date  "September 
"  is  revised  to  read  "September 
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38CFnPart3 
BIN  290  )-AQ74 

Depenitonts'  Educational  Assistance; 
Certifi<  ation 

AGENC) :  Department  of  Veterans  Affairs. 
ACTION  Final  rule. 


SUMMAilY:  This  document  amends  the 
Departinent  of  Veterans  Affairs  (VA) 
adjudidation  regulations  concerning 
eligibilty  for  Dependents'  Educational 
Assistance  (DEA)  in  cases  where  it  has 
been  ettablished  that  a  veteran  has  a 
permaaent  and  total  service-connected 
disability.  This  action  conforms  the 
regulations  to  a  decision  of  the  Com!  of 
VeteraAs  Appeals  which  held  that 
entitle!  nent  to  DEA  may  be  established 
in  sucl  cases  where  the  disabilities  are 
of  pair  id  organs  or  extremities  that  are 
treatec  as  service-connected  tmder  38 
U.S.C.  1160.  Section  1160  provides  that 
the  coi  ibination  of  service-connected 
disabii  ty  of  one  organ  or  extremity  and 


nonservice-connected  disability  of  the 
respective  paired  organ  or  extremity  is 
treated  as  if  the  combination  of 
disabilities  is  the  result  of  service- 
connected  disability. 
EFFECTIVE  DATE:  This  amendment  is 
effective  December  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Trowbridge.  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC,  telephone  (202) 
273-7210. 

SUPPLEMENTARY  INFORMATION:  The 
Survivors'  and  Dependents'  Educational 
Assistance  (DEA)  Program,  established 
under  38  U.S.C.  Chapter  35,  authorizes 
monetary  educational  benefits  to  a 
qualifying  spouse  or  child,  or  surviving 
spouse  or  child,  of  a  veteran  whose 
death  or  permanent  tmd  total  disability 
was  due  to  military  service. 

38  CFR  3.807  provides  that  a  spouse 
or  child  of  a  veteran  has  basic  eligibility 
for  Chapter  35  benefits  if  the  veteran  has 
a  permanent  total  service-connected 
disability.  The  siuviving  spouse  or  child 
of  a  deceased  veteran  has  basic 
eligibility  for  Chapter  35  benefits  if  a 
permanent  total  service-connected 
disability  was  in  existence  at  the  date  of 
the  veteran's  death  or  the  veteran  died 
of  a  service-connected  disability. 

38  U.S.C.  1160  provides  that  where  a 
veteran  has  suffered  service-connected 
loss  of  use  of  an  eye,  kidney,  ear.  hand, 
foot,  or  lung  and  nonservice-connected 
loss  of  use  of  the  paired  eye,  kidney,  ear, 
hand,  f()ot,  or  lung,  the  veteran  shall  be 
paid  compensation  as  if  the 
combination  of  disabilities  were  the 
result  of  service-connected  disability.  38 
CFR  3.383  is  the  corresponding 
regulation. 

In  Precedent  Opinion  75-90  dated 
July  18. 1990.  the  VA  General  Coimsel 
held  that  Chapter  35  eligibility  is  not 
established  where  a  disability  of  paired 
organs  treated  as  if  service-connected 
under  38  U.S.C.  1160  for  purposes  of 
disability  compensation  is  evaluated  as 
permanently  and  totally  disabUng.  The 
General  Counsel  reasoned  that  the 
threshold  criterion  for  DEA  eligibility  is 
total  service-connected  disabiUty  and 
stated  that  this  criterion  is  not  satisfied 
where  permanent  and  total  disability  is 
based  on  the  "as  if  service-connected" 
status  established  under  38  U.S.C.  1160. 

In  a  recent  decision  [Kimberlin  v. 
Brovm,  No.  91-1972)>  however,  the 
United  States  Court  of  Veterans  Appeals 
held  that  Chapter  35  entitlement  was 
established  where  the  veteran  was 
entitled  to  compensation  for  a  total 
disability,  permanent  in  nature, 
regardless  of  whether  entitlement  was 
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based  on  loss  of  use  of  paired  organs 
treated  as  if  service-connected  under  38 
U.S.C.  1160.  The  Court's  opinion 
overrules  General  Counsel  Precedent 
Opinion  75-90  insofar  as  it  relates  to 
Chapter  35  eligibility. 

Currently  the  regulation  does  not 
specifically  address  whether  Chapter  35 
eligibility  may  be  established  based  on 
a  combination  of  disabilities  treated  as 
if  service-connected  under  38  CFR 
3.383(a).  We  are  amending  38  CFR  3.807 
to  reflect  the  Court's  determination  that 
such  an  evaluation  may  be  the  basis  for 
Chapter  35  eligibility. 

Administrative  Procedure  Act 

This  final  rule  constitutes  an 
interpretative  rule.  Accordingly, 
pursuant  to  5  U.S.C  553.  there  is  a  basis 
for  dispensing  with  prior  notice  and 
comment  on  this  final  rule  and 
dispensing  with  a  30-day  delay  of  its 
effective  date. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  was  required  in  ccmnection 
with  the  adoption  of  this  final  rule,  no 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  sea). 

There  are  no  affected  Catalog  of 
Federal  Domestic  Assistance  program 
numbers. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practices  and 
procediu-e.  Claims,  Individualswith 
disabilities.  Health  care.  Pensions, 
Veterans. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  Part  3  is  amended  as 
set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authcHity  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  50t(a),  unless 
otherwise  noted. 

2.  Section  3.807  is  amended,  by 
adding  a  sentence  after  the  heading  of 
paragraph  (c),  and  by  adding  an 
authority  citation  at  the  end  of  the 
section,  as  follows: 

§3.807   Dependents' educational 
assistance;  certification. 

*        »        •        •        • 

(c)  Service  connection.  For  piu-pose  of 
this  section,  the  term  "service- 
connected  disability"  encompasses 


combinations  of  disabilities  of  paired 
organs  or  extremities  treated  as  if 
service-connected  under  the  provisions 
of  §  3.383(a)  of  this  part.  •  •  * 

•        •        •        •        • 

(Authority:  38  U.S.C.  1160,  3501) 

IFR  Doc.  94-29893  Filed  12-5-94;  8:45  Am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Parts  9  and  63 
[AD-FRL-S115-8J 
RIN  2060-AC2a 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Ethylene 
Oxide  Commercial  Sterilization  and 
Fumigation  Operations 

AGENCY:  Environmental  Protectirai 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  National  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
for  ethylene  oxide  commercial 
sterilization  and  fumigation  operations 
were  proposed  in  the  Federal  Registnr 
on  March  7, 1994.  This  Federal  Roister 
action  announces  the  EPA's  final 
decisions  on  the  rule.  This  action 
promulgates  NESHAP  for  ethylene 
oxide  commercial  sterilization  and 
fumigation  operations.  These  standards 
implement  section  112  of  the  Clean  Air 
Act  (Act)  and  are  based  on  the 
Administrator's  determination  that 
commercial  sterilization  and  fumigation 
operations  emit  ethylene  oxide,  a 
pollutant  identified  in  the  Act  list  of  189 
hazardous  air  pollutants  (HAP).  The 
intent  of  the  standards  is  to  protect 
public  health  by  requiring  existing  and 
new  major  sources  to  control  emissions 
to  the  level  achievable  by  the  maximum 
achievable  control  technolog>'  (MACT) 
and  by  requiring  existing  and  new  area 
sources  to  control  emissions  using 
generally  a\'ailable  control  technology 
(GACT).  These  standards  are  consistent 
with  section  112(d)  of  the  Act. 
EFFcCnVE  DATE;  This  regulation  is 
effective  Decembers.  1994.The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  6, 1994.  See 
SUPPLEMENTARY  INFORMATION  section 
concerning  judicial  review. 

ADDRESSES:  Background  Information 
Document  The  background  infDrmation 
document  (BID)  for  the  promulgated 
standards  may  be  obtained  bom  the  U.S. 
Department  of  Commerce,  National 


Technical  Information  Service  (NTIS). 
Springfield,  Virginia  22161,  telephone 
number  (703)  487-4650.  Please  refer  to 
"Ethylene  Oxide  Emissions  from 
Commercial  Sterilization/Fumigation 
Operations — Background  Information 
for  Final  Standards,"  NTIS  number 
EPA-453/R-94-084b.  The  BID  contains: 
(1)  A  summary  of  ail  the  public 
comments  made  on  the  proposed 
standards  and  the  Administrator's 
response  to  the  comments,  and  (2)  a 
summary  of  the  changes  made  to  the 
standards  since  proposal. 

Electronic  versions  of  the 
promulgation  BID  as  well  as  this  final 
rule  are  available  for  download  from  the 
EPA's  Technology  Transfer  Network 
(TTN),  a  network  of  electronic  bulletin 
boards  developed  and  operated  by  the 
Office  of  Air  Quality  Planning  and 
Standards.  The  TTN  provides 
infonnation  and  technology  exchange  in 
various  areas  of  air  pollution  control. 
The  service  is  fi«e,  except  for  the  cost 
of  a  phone  call.  Dial  (919)  541-5742  for 
data  transfer  of  up  to  a  14,400  bits  per 
second  (bps).  If  more  information  on 
TTN  is  needed,  contact  the  systems 
operator  at  (919)  541-5384. 

Docket.  Docket  No.  A-88-03, 
containing  supporting  infonnation  used 
in  developing  the  promulgated 
standards,  is  available  for  public 
inspection  and  copying  fix)m  8  a.m.  to 
4pm.,  Monday  through  Friday,  at  the 
EPA"s  .Mr  and  Radiation  Docket  and 
Infonnation  Center  (formerly  known  as 
the  Air  Docket),  Waterside  Mall,  room 
M-1500,  Ground  Floor,  401  M  Street 
SW.,  Washington  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  COHTACT:  For 
inforraa'.ion  concerning  the  standards  or 
technical  aspects,  contact  Mr.  David 
MaIia^•ordt  at  (919)  541-0837.  Emission 
Standards  Division  (MD-13),  U.S. 
Envirnnmental  Protection  Agency. 
Research  Triangle  Park,  NorSi  Carolina 
2771 1.  For  information  concerning  the 
health  effects  of  EO,  contact  Dr.  Nancy 
Pate  at  (919)  541-5347,  Information 
Traiisier  and  Program  Integration 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  Northi::arolina  27711. 
SUPPLEMENTARY  INFORMATION:  Under 
sfiction  307lb)(l)  of  the  Act,  judicial 
review  of  NESHAP  is  available  only  by 
the  filing  of  a  petition  for  review  in  the 
U.S.  Coiul  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
today's  pubUcation  of  this  rule.  Under 
section  307(b)(2)  of  the  Act.  the 
requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
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brought  by  the  EPA  to  enforce  these 
requirements. 

The  information  presented  in  this 
preamble  is  organized  as  follows: 
L  The  Standards 
n.  Summary  of  Impacts 
m.  Significant  Changes  to  the  Proposed 
Standards. 

A.  Public  Participation 

B.  Comments  on  the  Proposed  Standards 
C  Significant  Changes 

IV.  Administrative  Requirements 
A  Docket 

B.  Paperwork  Reduction  Act 
C  Executive  Order  12866 
D.  Regulatory  Flexibility  Act 

I.  The  Standards 

National  emission  standards  for 
hazardous  air  pollutants  established 
imder  section  112(d)  of  the  Act  reflect: 

*  *  *  the  maximum  degree  of  reduction  in 
emissions  of  the  hazardous  air  pollutants 
subject  to  this  section  (including  a 
prohibition  on  such  emissions,  where 
achievable)  that  the  Administrator,  taking 


into  considc  ration  the  cost  of  achieving  such 
emission  reduction,  and  any  nonair  quality 
health  and  ^ivironmental  impacts  and 
energy  requirements,  determines  is 
achievable  ibr  new  or  existing  sources  in  the 
category  or  iubcategory  to  which  such 
emission  standard  applies  *  *  *  (the  Act 
section  112&1)(2]) 

The  promulgated  standards  include 
miUtiple  alternatives  to  allow  owners  or 
operators  maximum  compliance 
flexibility.  A  summary  of  today's  final 
standards  js  listed  in  Table  1.  Included 
in  this  table  are  applicability  cutoffs 
based  on  afinual  EO  use,  general 
descriptioas  of  the  standards,  and  the 
estimated  mpacts  associated  with  these 
standards  or  each  vent  type. 

Section  [14(a)(3)  of  (he  Act  requires 
enhanced :  nonitoring  and  compliance 
certificatif  ns  of  all  major  stationary 
sources.  T  le  annual  compliance 
certificatic  ns  certify  whether 
complianc  e  has  been  continuous  or 
intermittei  it.  Enhanced  monitoring  shall 
be  capable  of  detecting  deviations  from 


each  applicable  emission  limitation  or 
standard  with  sufficient 
representativeness,  accuracy,  precision, 
reliability,  firequency,  and  timeliness  to 
determine  if  compliance  is  continuous 
during  a  reporting  period.  The 
monitoring  in  this  regulation  satisfies 
the  requirements  of  enhanced 
monitoring. 

Owners  or  operators  of  all  commercial 
EO  sterilization  and  fumigation 
operations  with  an  initial  startup  date 
before  December  8, 1997  that  are  subject 
to  the  emissions  standards  are  required 
to  install  the  control  technology  needed 
to  comply  with  the  standards  within  3 
years  from  December  6, 1994.  Ovraers  or 
operators  of  new  commercial  EO 
sterilization  and  fumigation  operations 
with  initial  startup  after  December  8, 
1997  would  be  required  to  comply  with 
all  requirements  upon  startup. 


Table  1.— Proposed  Standards,  National  C  )sts,  and  Emission  Reductions  for  Major  and  Area  Sources 


Vent  type 


Ethylene  oxide  use.  Kg^ 
yr  (ton/yr) 


Standard 


Emission  reduction,  Mg/ 
yr  (ton/yr) 


Annual  cost, 
SMM 


Sterilizer  vent  

Chamber  exhaust 


Aeration  room , 


S907(21) 
>9,070  (210) 


907-9,070  (1-10) 
>9,070  (ilO) 


99  percent  reduction  

Manifold  to  a  control  device  controlling  emis- 
sions from  another  vent  type  or  99  percent 
emission  reduction. 

Maximun  ct>amt>er  concentration  limit  of 
5300  ppmv  prior  to  activation  of  the  cham- 
l)er  ei  tiaust. 

1  ppmv  maximum  concentration  or  99  percent 
reduc  ion. 


950(1,050) 
34(37) 


0 

48  (53) 


3.8 
0.2 


0.05 
2.6 


n.  Sununary  of  Impacts 

These  standards  will  reduce 
nationwide  emissions  of  hazardous  air 
pollutants  (HAP)  from  ethylene  oxide 
commercial  sterilization  and  fumigation 
operations  by  1,030  Mg  (1 ,140  tons),  or 
96  percent,  in  1997  compared  to  the 
emissions  that  would  result  in  the 
absence  of  the  standards.  No  significant 
adverse  secondary  air  impacts,  water, 
solid  waste  or  energy  impacts  are 
anticipated  from  the  promulgation  of 
these  standards. 

The  implementation  of  this  regulation 
is  expected  to  result  in  nationwide 
aiuiualized  costs  for  existing 
commercial  EO  sterilization  facilities  of 
about  S6.6  million  beyond  baseline 
based  on  an  analysis  of  the  application 
of  controls  to  all  existing  facilities  not 
currently  controlled  to  the  level  of  the 
standards.  Capital  costs  incurred  by  a 
typical  imcontrolled  existing  soiut:e 
such  as  a  large  commercial  EO 
sterilization  and  fiunigation  operation 
using  68.000  kg/yr  (75  ton/yr)  of  EO 
would  be  about  $310,000  for  controlling 


the  sterili:  ation  chamber  vent 
emissions  and  about  $290,000  for 
controllin  ;  the  aeration  room  vent  and 
chamber  eodiaust  vent  emissions.  The 
annualized  cost  incurred  by  this  typical 
source  to  Operate  the  control  devices 
would  be  ibout  $100,000  to  control  the 
sterilization  chamber  vent  emissions 
and  about  $80,000  to  control  the 
aeration  rttom  vent  and  chamber 
exhaust  v(  nt  emissions. 

The  eco  lomic  impact  analysis  done 
prior  to  pi  Dposal  showed  that  the 
economic  impacts  from  the  proposed 
standard  i  ^ould  not  be  significant.  No 
changes  h  tve  been  made  to  the 
proposed  -ule  that  would  increase  the 
economic  impacts  to  a  significant  level. 

ni.  Signif  cant  Changes  to  the  Proposed 
Standards 

A.  Public  Participation 

Prior  to  proposal  of  the  standards, 
interestec  parties  were  advised  by 
public  no  ice  in  the  Federal  Register  (56 
FR  1186),  of  a  meeting  of  the  National 
Air  PoUulfon  Control  Techniques 


Advisory  Committee  to  discuss  the 
ethylene  oxide  commercial  sterilization 
and  fumigation  source  category 
recommended  for  proposal.  This 
meeting  was  held  on  January  29-31, 
1991.  The  meeting  was  open  to  the 
public  and  each  attendee  was  given  an 
opportunity  to  comment  on  the 
standards  recommended  for  proposal. 

The  standards  were  proposed  and  the 
preamble  was  published  in  the  Federal 
Register  on  March  7, 1994  (59  FR 
10591).  The  preamble  to  the  proposed 
standards  discussed  the  availability  of 
the  regulatory  text  and  proposal  BID, ' 
which  described  the  regulatory 
alternatives  considered  and  the  impacts 
of  those  alternatives.  Public  comments 
were  solicited  at  the  time  of  proposal, 
and  copies  of  the  regulatory  text  and 
BID  were  distributed  to  interested 
parties.  Electronic  versions  of  the 
preamble,  regulation,  and  BID  were 
made  available  to  interested  parties  via 
the  TTN  (see  ADDRESSES  section  of  this 
preamble). 
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To  provide  interested  persons  the 
opportimity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards,  a  public 
hearing  was  offered  at  proposal; 
however,  one  was  not  requested.  The 
public  comment  period  was  from  March 
7  to  May  6, 1994.  Twenty  comment 
letters  were  received  (two  letters  were 
received  from  one  commenter;  nineteen 
commenters  submitted  comments).  The 
comments  have  been  carefully 
considered,  and  changes  have  been 
made  to  the  propc«ed  standards  when 
determined  by  the  Administrator  to  be 
appropriate. 

B.  Comments  on  the  Proposed 
Standards 

Comments  on  the  proposed  standards 
were  received  from  nineteen 
commenters  composed  mainly  of  States, 
enviroimiental  groups,  control  device 
vendors,  industry,  and  trade 
associations.  A  detailed  discussion  of 
these  comments  and  responses  can  be 
foimd  in  the  promulgation  BID,  which 
is  referred  to  in  the  ADDRESSES  section 
of  this  preamble.  The  summary  of 
comments  and  responses  in  the  BID 
serve  as  the  basis  for  the  revisions  that 
have  been  made  to  the  standards 
between  proposal  and  promulgation. 
Most  of  the  comment,  letters  contained 
multiple  comments.  The  comments 
have  been  divided  into  the  following 
areas: 

(1)  Determination  of  MACT  floor  for 
major  source  chamber  exhaust  vents. 

(2)  Selection  of  MACT/GACT 
regulatory  approach  for  area  soiut:es. 

(3)  Request  for  flexibility  in  meeting 
the  aeration  room  vent  standard. 

(4)  Stringency  of  MACT  for 
sterilization  chamber  vents. 

(5)  Compliance  schedule. 

(6)  Alternative  monitoring  and 
compliance  demonstration 
requirements. 

(7)  Revisions  to  monitoring 
requirements  for  acid-water  scrubbers, 
catalytic  oxidizers,  and  aeration  room 
vents. 

(8)  Addition  of  compliance  provisions 
and  monitoring  requirements  for 
thermal  oxidizers. 

(9)  Revision  of  requirements  to 
calibrate  the  temperature  monitors  used 
for  catalytic  oxidizers  and  thermal 
oxidizers. 

(10)  Applicability  of  the  rule  to 
research  and  laboratory  facilities, 
hospital  facilities,  and  sources  emitting 
less  than  907  kg/yr  (1  ton/yr)  of  ethylene 
oxide. 

(11)  Incorporation  of  the  final  General 
Provisions  to  part  63  into  these 
standards. 


(12)  Revisions  to  reporting 
requirements. 

(13)  Importance  of  residual  risk  to  the 
selection  of  a  regulatoiy  approach. 

(14)  Revisions  to  definitions  and 
wording  of  the  regulation. 

C.  Significant  Changes 

Several  changes  have  been  made  since 
the  proposal  of  these  standards.  The 
majority  of  the  changes  have  been  made 
to  clarify  portions  of  the  rule  that  were 
imclear  to  the  commenters.  Other 
changes  include  adding  additional 
flexibility  to  sources  by  allowing 
alternative  monitoring  approaches  to 
meet  the  standards.  A  summary  of  the 
major  changes  is  presented  below. 

(1)  A  controlled  MACT  floor  for 
chamber  exhaust  vents  at  operations 
using  9.070  kg/yr  (10  tons/yr)  or  more 
of  EO  was  determined  based  on  data 
submitted  by  commenters  (seeDocket 
Entry  IV-B-02).  Existing  and  new 
sources  using  9,070  kg/yr  (10  tons/yr)  or 
more  of  EO  are  now  required  to  control 
the  emissions  from  the  chamber  exhaust 
vent.  Owners  or  operators  of  new  and 
existing  chamber  exhaust  vents  at 
soiuces  using  9,070  kg/yr  (10  tons/yr)  or 
more  of  EO  must  parametrically  monitor 
the  control  device  used  in  achieving  the 
emissions  reduction  requirements  of  the 
standards. 

As  noted  above,  the  Agency  has 
required  control  of  emissions  from  the 
chamber  exhaust  vent  at  major  soiuces 
because  data  were  received  from 
commenters  indicating  that  the 
emissions  from  this  vent  are  routed  to 
a  control  device  used  to  control 
emissions  from  other  vent  types  (i.e., 
manifolded  to  either  the  aeration  room 
Vent  or  steriUzation  chamber  vent).  The 
Agency  also  received  data  showing 
minimal  nationwride  annualized  cost 
impacts  of  approximately  $240,000 
associated  with  manifolding  these 
emissions  (see  Docket  Entry  IV-B-03). 
The  Agency  therefore  believes  that  the 
requirements  to  control  this  vent  at  the 
MACT  floor  are  not  burdensome  for 
major  soiutes  and  do  not  represent  a 
significant  change  in  the  Agency's 
regulatory  approach. 

(2)  The  format  of  the  standard  for 
aeration  room  vents  at  soiuces  using 
9,070  kg/yr  (10  tons/yr)  or  more  of  EO 
was  revised  to  provide  owners  or 
operators  flexibility  to  either  meet  a 
maximum  emission  limit  of  1  ppmv 
ethylene  oxide  or  achieve  a  99  percent 
reduction  in  ethylene  oxide  emissions, 
whichever  is  less  stringent. 

(3)  The  compliance  date  for  all 
sources  has  been  changed  from  2  to  3 
years.  This  extension  has  been  provided 
to  allow  sources  additional  time  to 
achieve  compliance  with  these 


standards.  New  sources  with  startup 
after  the  3  year  compliance  date  will  be 
required  to  comply  upon  startup  of  the 
source. 

(4)  Owners  or  operators  of  all  chamber 
exhaust  vents  at  sources  using  9d7  kg/ 
yr  (1  ton/yr)  or  more  but  less  than  9,070 
kg/yr  (10  tons/yr)  of  EO  were  provided 
additional  flexibility  to  show 
compliance  by  either  measvuing  the 
ethylene  oxide  concentration  in  the 
chamber  f)rior  to  activation  of  the 
chamber  exhaust  vent  (as  proposed)  or 
parametrically  monitoring  the 
performance  of  a  control  device  used  to 
reduce  emissions  from  this  vent. 

(5)  The  monitoring  requirements  for 
aeration  room  vents  at  sources  using 
9,070  kg/yr  (10  tons/yr)  or  more  of  EO 
were  revised  to  provide  soiutres 
additional  flexibility  to  monitor  either 
the  ethylene  oxide  outlet  concentration 
or  parameters  of  control  device 
performance.  For  sources  choosing  to 
measure  the  EO  outlet  concentration, 
measurements  of  ethylene  oxide 
concentration  that  are  helovf  the 
detection  limit  of  0.5  ppmv  for  ethylene 
oxide  are  accepted  as  a  demonstration  of 
compliance  with  the  aeration  room  vent 
standards. 

(6)  The  Agency  reduced  the  frequency 
of  monitoring  of  the  ethylene  glycol 
concentration  in  the  scrubber  liquor  for 
soim»s  complying  with  emission 
reduction  standards  using  an  acid-water 
scrubber.  Owners  or  operators  are  now 
only  required  to  monitor  the  ethylene 
glycol  concentration  weekly.  The 
Agency  also  provided  sources  using  this 
control  technology  flexibility  to 
alternatively  monitor  the  level  of  the 
scrubber  liquor  in  the  liquor  tank  on  a 
weekly  basis. 

(7)  Several  commenters  suggested  that 
maintenance  of  catalytic  oxidizers 
within  a  temperature  range  was  not 
appropriate.  In  the  final  rule,  a  basehne 
temperature  is  established  as  a 
minimum  oxidation  temperature. 

(8)  Based  on  information  from 
commenters,  compliance  provisions  and 
monitoring  requirements  have  been 
included  in  the  final  rule  for  thermal 
oxidizers.  These  requirements  include 
the  establishment  of  a  baseUne 
temperature  and  continuous  monitoring 
of  this  temperature. 

(9)  The  frequency  for  calibrating  the 
temperature  monitor  used  for  catalytic 
oxidizers  and  thermal  oxidizers  has 
been  reduced  from  once  per  month  to 
twice  per  year. 

(10)  Several  commenters  requested 
clarification  of  the  general  provisions  to 
part  63  as  they  relate  to  this  rule.  A  table 
identifying  the  relationship  of  the  final 
General  Provisions  requirements  has 
been  added  to  the  final  regulation. 
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Language  similar  to  that  in  the  General 
Pnwisions  has  been  added  to  subpart  O 
in  cases  where  a  direct  reference  to  the 
General  Provisions  was  not  appropriate. 

(11)  Based  on  comments  received,  an 
excess  emissions  report  is  ret^uired 
semi-annually,  whether  the  source  has 
e^erienced  excess  emissions  or  not;  the 
Administrator  may  determine  on  a  case 
basis  that  more  frequeat  reporting  is 
necessary. 

(12)  Revisions  to  definitions  and 
phxasing  have  been  made  to  clarify  the 
regulation. 

One  topic  for  which  comments  were 
received  that  did  not  result  in  a  change 
in  the  regulation  concerned  hospital 
sterilization  Several  comments  were 
received  that  recommended  the 
inclusion  of  hospital  ethylene  oxide 
'  sterilization  operations  under  the 
standards  promulgated  in  today's 
action.  While  the  EPA  listed 
"commercial  sterilization  facilities"  and 
"hospital  sterilization  facilities"  as  two 
separate  categories  on  the  proposed 
source  category  Ust,  hoqiital  sterilizers 
were  removed  from  the  fiival  source 
category  list  and  only  commercial 
sterilization  facilities  were  included  on 
the  list.  Section  112(c)  specifies  that  the 
source  category  list  will  periodically  be 
revised,  and  hospitals  (with  EO 
emissions  greater  than  1  ton/yr)  may  be 
added  to  the  soiuce  category  list  at  a 
future  date.  Hospital  sterilization 
sources  (imder  1  ton/yr  ethylene  oxide 
emissiooas)  will  likely  be  assessed  as 
part  of  section  112(k)  of  the  Act. 

IV.  Adminislralive  Reqiiiraneats 

A.  Docket 

The  Docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
developm«it  of  this  rulemaking.  The 
Docket  is  a  dynamic  file,  since  material 
is  added  throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
statement  of  basis  and  purpose  of  the 
proposed  and  promulgated  standards 
and  the  EPA  responses  to  significant 
comments,  the  contents  of  the  Docket 
will  serve  as  the  record  in  case  of 
judicial  review  (section  307(d)(7J(A)). 

n.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
appro\ed  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act.  44 
U.S.C  3501  et  seq.  and  have  been 


assigned  i 
0283).  An  1 
Request  (I 
prepared 
to  reflect  1 


control  number  (206Q- 
iformation  Collection 
{)  document  has  been 
j>r  the  H'A  (ICR  No.  1666.02) 
ke'nianged  information 
requiremei  its  oltiie  final  rule. 

This  col  ection  of  information  has  an 
estimated  tiu-den  per  affected  facility  of 
about  510  hom«  for  the  first  year.  In 
subsequent  years,  the  burden  is 
approxima  tely  60  hours  per  affected 
facility.  Tt  ese  burden  estimates  include 
time  for  re  riewing  instructions, 
searching  i  ixisting  data  sources, 
gathering  i  nd  maintaining  the  data 
needed,  as  d  completing  and  reviewing 
the  coUect  on  of  information. 

Send  ca  oments  regarding  the  burden 
estimate  ot  any  other  aspect  of  this 
collection  of  information,  including 
suggestion^  for  reducing  this  burden,  to 
Chief,  infofmatioB  Policy  Branch;  U.S. 
Environmental  Protection  Agency  (Mail 
Code  2136|;  401  M  Street  SW., 
Wasiiiiigti^.  DC  20460;  and  to  the 
Office  erf  Imfonnation  and  Regulatory 
Afbirs,  Ooioe  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
"Attentioi±  Desk  Officer  for  EPA." 

C.  Admini  itrative  Designation  and 
Regulatory  Analysis 

Under  E  cecutive  Order  12866  (58  FR 
51735  (Oc  ober  4. 1993)),  the  EPA  is 
required  t<  judge  whether  a  regulation 
is  "sigmfi<  ant"  snd  therefore  subject  to 
Office  of  K  anagcment  and  Budget 
(OMB)  rev  ew  and  the  requirements  of 
this  Execu  ire  Order  to  prepare  a 
regulatory  impact  analysis  (RIA).  The 
Order  deSi  les  "significant  regulatory 
action"  as  sne  that  is  likely  to  result  in 
a  lule  that  may:  (1)  Have  an  annnnl 
effect  on  t(e  ecctnomy  of  $100  milHon 
or  more  orj adversely  affect  in  a  material 
way  the  etionomy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  Stats,  local,  or  tribal 
governments  or  ctMnmunities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  \mXh  an  action  taken  or 
planned  hi  another  agency;  (3) 
materiallylalter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  pr  ti^  rights  and  obfigation  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  po^cy  issues  arising  out  of  legal 
mandates,  tthe  Pnssident's  priorities,  or 
the  princi|les  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  128i  i6.  it  has  been  determined 
that  this  n  le  is  not  "significant" 
because  m  ne  cd  the  listed  criteria  apply 
to  this  act  n.  Consequently,  this  action 
was  not  Bi  smitted  to  OMB  for  review 
under  Executive  Order  12866. 


D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  the  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  business  "entities." 
If  a  preliminary  analysis  indicates  that 
a  proposed  regulation  would  have  a 
significant  economic  impact  on  20 
percent  or  more  of  small  entities,  then 
a  regulatory  flexibility  analysis  must  be 
prepared.  The  EPA's  analysis  of  these 
impacts  was  provided  in  the  preamble 
to  the  proposed  nde  (59  FR  10591). 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  EPA  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  because:  (1)  In  all 
industry  categories  except  the  contract 
sterilization  industry,  there  is  not  a 
substantial  number  of  small  entities,  . 
and  (2)  contract  sterilizers  should 
experience  an  increase  in  demand  for 
their  services  as  other  fiscilities  smtch 
firom  in-house  to  contract  sterilization 
(see  Docket  Entry  II-A-22).  As  a  result, 
contract  steriiizeis  will  not  be  adv'ersely 
impacted  by  this  rule. 

List  of  Subiects  in  40  CFR  Parts  9  and 
63 

Environmental  protection.  Air 
pollution  control.  Ethylene  oxide 
sterilization.  Hazardous  substances, 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 

Dated:  November  22. 1994. 
Carol  M.  Browner, 

Administrator. 

For  reasons  set  out  in  the  preamble, 
title  40,  chapter  I  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  9— {AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  135-136v; 
15  U.S.C  2001,  2003,  2005,  2006,  2601-2671: 
21  U.S.C.  331},  346a.  348;  31  U.S.Q  9701;  33 
U.S.C.  1251  etseq.,  1311. 1313d,  1314, 1321. 
1326.  1330. 1344. 1345(d)  and  (e).  1361;  E.O.    , 
11735.  38  FR  21243,  3  CPR.  1971-1975 
Comp.  p.  973;  42  U.S.C.  241.  242b.  243,  246. 
300f,  300g.  300g-l.  300g-2.  300g-3.  300g-4. 
300g-5.  300g-6.  300J-1,  30OJ-2,  300J-3.  300j- 
4,  300J-S.  1857  et  seq.,  6901-6992k.  7401- 
7671q.  7542.  9601-  9657,  11023.  11046. 

2. .Section  9.1  is  amended  by  adding 
a  new  entry  to  the  table  under  the 
indicated  heading  in  niunarical  order  to 
read  as  follows: 

§  9.1    OMB  approvals  under  the  Paperwoilc 
Fteduction  Act 
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40  CFR  citation 


OMB  Control  No. 


National  Emissions  Standards  for  Hazardous  Air  Pollutants  for  Source  Categories: 


63.363-63.367 


2060-0283 


PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

2.  Section  63.14  is  amended  by 
adding  paragraph  (b)(4)  to  read  as 
follows: 

§63.14    Incorporation  by  reference. 

*        *        *        •        • 

(b)*  *  * 

(4)  ASTM  D  3695-88,  Standard  Test 
Method  for  Volatile  Alcohols  in  Water 
by  Direct  Aqueous-Injection  Gas 


Chromatography,  IBR  approved  for 
§63.365(e)(l)  of  subpart  O  of  this  part. 

*        «        »        »        • 

3.  By  adding  a  new  subpart  O  to  read 
as  follows: 

Subpart  O— Ethylene  OxMe  Emissions 
Standards  for  Sterilization  Facilities 

Sec. 

63.360  Appiicabilitv. 

63.361  Definitions. ' 

63.362  Standards. 

63.363  Compliance  and  performance 
testing. 

63.364  Monitoring  requirements. 

63.365  Test  methods  and  procedures. 

63.366  Reporting  requirements. 

63.367  Recordlieeping  requirements. 


Subpart  O — Ethylene  Oxide  Emissions 
Standards  for  Sterilization  Facilities 

§63.360    Applicability. 

(a)  All  sterilization  sources  using  1 
ton  (see  definition)  in  sterilization  or 
fumigation  operations  are  subject  to  the 
emissions  standards  in  §63.362.  except 
as  specified  in  paragraphs  (b)  through 
(e)  of  this  section.  Owners  or  of)erators 
of  sources  using  1  ton  (see  definition) 
subject  to  the  provisions  of  this  subpart 
must  comply  with  the  requirements  of 
subpart  A,  of  this  part  according  to  the 
applicability  of  subpart  A  of  this  part  to 
such  sources  in  Table  1  of  this  section. 


Table  1  of  Section  63.360.  General  Provisions  Applicability  to  Subpart  Q 


Reference 


63.1(a)(1) 


63.1(a)(2) 
63.1(a)(3) 
63.1(a)(4) 


Applies  to  sources  using 
10  tons  in  subpart  0> 


Applies  to  sources  using  1 
to  10  tons  in  subpart  O' 


63.1(a)(5)  ... 
63.1(a)(6)  ... 
63.1(a)(7)  ... 
63.1.1(a)(8) 
63.1(a)(9>  ... 
63.1(a)(10)  . 
63.1(a)C11)  . 


63.1(a)(12H14) 

63.1(b)(1H2) 

63.1(b)(3) 


63.1(c)(1) 


63.1(c)(2) 

63.1(c)(3) 
63.1(c)(4) 
63.1(c)(5) 
63.1(d)  .... 
63.1(e)  .... 
63.2 


63.3 


63.4(a)(1H3) 

63.4(a)(4) 

63.4(a)(5) 

63.4(b)  


Yes 


Yes 
Yes 
Yes 

No 
Yes 
Yes 
Yes 
No 
Yes 
Yes 

Yes 
Yes 
No 


Yes 


Yes 

No 
Yes 
No 
No 
Yes 
Yes 


Yes 

Yes 
No 
Yes 
Yes 


Comment 


Additional  terms  defined  in  §63.361 ;  wtien  overlap  be- 
tween subparts  A  and  O  occurs,  subpart  O  takes 
precedence. 


Subpart  O  clarifies  the  applicatJilrty  of  each  paragraph 

in  suljpart  A  to  sources  subject  to  subpart  O. 
Reserved. 


Reserved. 

§  63.366(a)  of  subpart  O  also  allows  report  submis- 
sions via  fax  and  on  electronic  media. 


§63.367  clarifies  ttte  applicability  of  recorcfceepmg  re- 
quirements for  sources  that  determine  they  are  not 
sutJject  to  the  emissions  standards. 

Supart  O  clarifies  the  appttcatJiWy  of  each  paragraph 
in  sutjpart  A  to  sources  subject  to  subpart  O  m  this 
table. 

Subpart  O  also  specifies  which  sources  are  required 
to  obtain  a  Title  V  permit  in  §63.360. 

Resen/ed. 

§63.360  specifies  applicability. 
Reserved. 

Additional  terms  defined  in  §63.361;  when  overlap  be- 
tween subparts  A  and  O  occurs,  subpart  O  takes 
precedence. 

Other  units  used  in  supart  O  are  defined  in  ttie  text  of 
subpart  O. 

Reserved. 
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Table  1  of  Section  63.360.  Generai 


Reference 


63.4(a)(5) 

63.4(b)  

'63.4(c) 

63.b(a)  ». 

6:L&m^) 

63  5(b)(2) 

63.5(b)(3) 

63.5(bM4) 

63.5(b)(5) 

63.5(b)(6) 

63.5(c) 

635(d)(1)-(2)  ...... 

63.5(d)(3H«)  ™- 

63.5(e)  

63.5(0(1)  end  (2) 

63.6(a)(1) ..- 

63.6(a)(2) — 

63  6(b)  and  (c) .... 

63.6(d)  ..... 

63.6(e)  


63.6(f)a)  ™ 
63.6(t)(2)(i)  . 
63.5(0(2)^1) 


63.6(0{2)(iil>-(iv) 

63.6(0(2)(v) „ 

63.6(0(3)  

63.6(g)  

63.6(h)  


Applies  to  sources  using 
10  tons  in  subpart  0> 


fi  spiles  to  sources  using  1 
0  10  tons  in  sutjpart  O* 


Yes 
Yes 
Yes 
No 


Yes 


Yes 
Yes 
Yes 


Yes 
Yes 


63.6(i)(1)-(14)..-. 

63.6(i)(15) 

63.6fi)(16)  

e3.6(j) 

63.7(a)(1) 

63.7(a)(2) _...., 

63.7(a)(3) 

63.7(b)  ...„. 

63.7(c)  „ -.. 

63.7(d)  .. 

63.7(e) 

63.7(0  

63.7(g)(1) 

63.7(g)(2)  

63.7(g)(3) 

63.7(h)  

63.8(a)(1) 

63.6(a)(2) 
63.8(a)(3) 
63.8(a)(4) 

63.8(b)(1) 

63.8(b)(2)  

63.8(b)(3) 

'  63.8(c)(1)  (!)  and  (ii) 


..  IN> 

No 

No 
IX) 
N> 
N) 

No 

No 
N  > 
IS  ) 

No 

Yes 

No 

No 

No 

No 

No 
Yes 

no 

Yes 

No 
Yes 
Yes 

rje 

Yes 
No 
Yes 
Yes 
Yes 
No 
Yes 
Yes 


Yes 
Yes 


63.8(0(1  )(iiJ)  . 
63.8(c)(2)-(3) . 
63.8(c)(4H5) 


63.8(c)(6)  ._ 

63.8(c)(7)(i)(A>-(B) 


63.8{c)(7)(i)(C) 
63.8(c)(7)(ii)  .... 


6".  3(C)(8) 


Yes 

Yes 
Yes 
No 
Yes 
Yea 
Yes 
Yes 
No 
Yea 
Yes 
Yea 
No 
No 

Yes 
Yes 
No 


No 

No 

No 
No 

No 
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to. 
to. 


Comment 


§63.366(b)(1)  contains  appltcat>itity  requirements  for 
constructed  or  reconstructed  sources. 

Reserved. 

See  §  63.366(b)(2). 


Resen/ed. 

See  §63.366(b)(3). 

See  §63.366(b)(4). 

§63.360  specifies  applicability. 
§ 53.360(g)  specifies  compliance  dates  for  sources. 
Reserved. 

Sut>part  O  does  not  contain  any  operation  and  mainte- 
nance plan  requirements. 
§  63.362(b)  specifies  when  the  standards  apply. 

§53.363  specifies  parameters  for  determining  compli- 
ance. 


Sutjpart  O  does  not  contain  any  opacity  or  visible 
emission  standards. 

Reserved 


§  63.365(a)(2)  specifies  performance  test  dates. 


§63.365    also    contains   test    methods    specific   to 
sources  subject  to  the  emissions  standards. 


Resen/ed 


Reserved 


A  startup,  shutdown,  and  malfurKtion  plan  is  not  re- 
quired for  these  standards. 


Frequency  of  monitoring  measurements  is  provided  in 

§  63.364;  opacity  monitors  are  not  required  for  these 

standards. 
Performance  specifications  for  gas  chromatographs 

and  temperature  monitors  are  contained  in  §  63.365. 
Performance  specifications  for  gas  chromatographs 

and  temperature  nwnitors  are  contained  in  §  63.365. 
Opacity  monitors  are  not  required  for  these  standards. 
Performance  specifications  for  gas  chromatographs 

and  temperature  monitors  are  contained  in  §63.365. 
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TABLE  1  OF  SECTION  63.360.  GENERAL  PROVISIONS  APPUCABIUTY  TO  SUBPART  Q-Continued 


Reference 


63.8(d) 

63.8(e)(1)  ._ 
63.8(e)(2)  ... 
63.8(e)(3)  ... 
63.8(e>H)  .- 

63.8(e)(5)(i) 

63.8(e)(5)(ii)  ...... 

63.8(0(1  )-(5) 

63.8(0(6) 

63.8(g)(1) 

63.8(g)(2) 

63.8(g)(3)-(5)  ..... 
63.9(a) . 

63.9(b)(1)-(i)  .-. 
63.9(b)(1  )(«>-(«) 


63.9(b)(2)-(3)  -_. 
63.9(bK4H5) ._. 


Applies  to  sources  using 
10  tons  insut>partO* 


Yes 


Applies  to  sources  usirw  1 
to  10  tons  in  subpart  0» 


Yes 


63.9(c)  ...„ 

63.9(d)  ....„ 

63.9(e)  

635(0  

63.9(g)(1) 

63.9(g)(2H3)  — 

63.9(h)(1H3)  — 

63.9(h)(4) „... 

63.9<t^) _.„„ 

63.9(h)(6) 

63.9(i) 

633(1). 


63.10(a) 

63.10(t^1)  ._ 
63.t0(b)(2)(i) 

63.10(b)(2)(ii) 

63.10(b)(2)(iiO  

63.10(b)(2)fivHv)  .. 

63.10<b)(2)(viHxli) 

63.10(W(2)(xiB)  

63.10(bM2)(xJv) 

63.10(b)(3) 

63.10(cM1) 

63.10(C)(2H4) 

63.10(c)(5) 

63.10(c)(6)  

63.10(C)(7)  

63.10(c)(8)  

63.10(c)(9)  

63.10(c)(10)-(13)  - 

63.10((^14) 

6.J.10(0(15» 

63.10(dK1) 
63.10(d)(2) 
63.10(d)(3) 

63.10(d)(4) 
63.iO(dK5) 


63.10(eM1) 

63.10(e)(2)(i)  . — 
63.10(e)(2Mii)  .__ 
63.10<9)(3)(i)-(w) 


Yes 


No. 
Yes 
Yes 
...  I  No. 
Yes 
Yes 
No 
Yes 
No 
Yes 
No 
Yes 
Yes 
Yes 
Ha 


Yes 


No 


Yes 
No 
Yes 
No 
Yes 
No 

Yes 

No 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

No 

No 

Yes 
No 
Yes 
No 

Yes 
No 
Yes 
No 
No 
Yes 
No 
Yes 
...I  No 
No 


Yes 
Yes 

No 

Yes 
No 

Yes 
Yes 

No 
Yes 


Convnent 


Opacity  monitors  are  not  required  for  these  standards 


§63.366(cMt)(i)  contains  language  lor  sources  that  in- 
crease usage  such  tai  tie  source  becomes  subject 
to  the  emissions  ttandards. 

§  63.366(c)(3)  contains  addMonat  inforniation  to  be  in- 
cluded in  the  initial  report  tor  existing  and  new 
sources. 

§63.366(c)(1)(ii)  and  fiii)  contains  requiremenls  for 
new  or  reconstructed  sources  subject  to  the  emis- 
sions standards. 


Opacity  monitors  are  not  requoed  for  these  standards. 

Opacity  monitors  and  reJabve  accuracy  testing  are  not 
required  (or  these  standards. 

Reserved. 

§  63.366(c)(2)  instnjcts  sources  to  submit  actual  data. 


Not  applicable  due  to  batch  nature  of  the  industry. 


A  startup,  shutdown,  and  rratfunction  pian  is  not  re- 
quired for  these  standards. 


§63.367  (t^  and  (c)  cortains  appBcaWity  detemwa- 
tion  requirements. 

Reserved. 


Not  applicable  due  to  batcn  naure  of  the  ^duslry. 
Reserved. 


A  startup,  shutdown,  and  malfunction  plan  is  not  re- 
.  quired  for  these  standards. 


Subpart  O  does  not  contain  opacity  or  visible  emis- 
sions standards. 

A  startup,  shutdown,  and  matfurKton  plan  is  not  re- 
quired for  these  standards. 


Opacity  monitors  are  not  required  for  tt>ese  sJand»ds. 
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Table  1  of  Section  63.360. 


jEneral  Provisions  Applicability  to  Subpart  Q 


Reference 


Applies  to  sources  using 
10  tons  in  subpart  0> 


Applies  to  sources  using  1 
to  10  tons  in  subpart  O* 


Comment 


63.10(e)(3)(v) 

63.10(e)(3)(viHviiO 

63.10(e)(4) 

63.10(1)  

63.11 

63.12-63.15 

*  See  definition. 


(b)  Sterilization  sources  using  less 
than  1  ton  (see  definition)  are  not 
subject  to  the  emissions  standards  in.  .  . . 
§  63.362.  Therecordkeeping 
requirements  of  563.367 W  apply. 

(c)  This  subpart  does  not  apply  to 
beehive  fumigators. 

(d)  This  subpart  does  not  apply  to 
research  or  laboratory  facilities  as 
defined  in  section  112(c)(7)  of  title  III  of 
the  Clean  Air  Act  Amendment  of  1990. 

(e)  This  subpart  does  not  apply  to 
ethylene  oxide  sterilization  operations 
at  stationary  sources  such  as  hospitals, 
doctors  offices,  clinics,  or  other  facilities 
whose  primary  purpose  is  to  provide 
medical  services  to  humans  or  animals. 

(f)  The  owner  or  operator  of  a  source 
using  1  ton  (see  definition)  is  required 
to  obtain  a  title  V  permit  from  the 
permitting  authority  in  which  the 
source  is  located. 

(g)  The  owner  or  operator  shall 
comply  with  the  provisions  of  this 
subpart  as  follows: 

(1)  All  sources  subject  to  the 
emissions  standards  in  §63.362  with  an 
initial  startup  date  before  December  8, 
1997,  no  later  than  3  years  after  the 
effective  date. 

(2)  All  sources  subject  to  the 
emissions  standards  in  §  63.362  with  an 
initial  startup  date  after  December  8, 
1997,  immediately  upon  initial  startup 
of  the  source. 

(3)  All  sources  using  less  than  10  tons 
that  increase  their  ethylene  oxide  usage 
after  December  8,  1997  such  that  any 
vent  becomes  subject  to  the  emissions 
standards  in  §63.362,  immediately 
upon  becoming  subject  to  the  emissions 
standards. 

§63.361    Definitions. 

Terms  and  nomenclature  used  in  this 
subpart  are  defined  in  the  Clean  Air  Act 
(the  Act)  as  amended  in  1990,  §§  63.2 
and  63.3  of  subpart  A  of  this  part,  or  in 
this  section.  For  the  purposes  of  subpart 
O.  if  the  same  term  is  defined  in  subpart 
A  and  in  this  section,  it  shall  have  the 
meaning  given  in  this  section. 

Aeration  room  means  any  vessel  or 
room  that  is  used  to  facilitate  off-gassing 


^ } 


Ys 
^^ 
Ys 

Y  8 

Y  s 


§  63.366(a)  (3)  specifies  contents  and  sutmittal  dates 
for  excess  emissions  and  monitoring  system  per- 
formance reports. 

Opacity  monitors  are  not  required  for  these  standards. 


of  ethyle  le  oxide  at  a  sterilization 
facility. 

Aeratibn  room  vent  means  the 
.point(s)  hrough  which  the  evacuation 
of  ethylwe  oxide-laden  air  from  an 
aeration  room  occurs. 

Baseli.  w  temperature  means  any 
temperal  ure  at  the  outlet  point  of  a 
catalytic  oxidation  unit  control  device 
or  at  the  exhaust  point  from  the 
combust  on  chamber  for  a  thermal 
oxidatio  i  unit  control  device 
establish  ed  during  the  performance  test 
when  thi  s  respective  unit  achieves  at 
least  99-  jercent  control  of  ethylene 
oxide  en  lissions. 

Cham  >er  exhaust  vent  means  the 
point(s)  ihrough  which  ethylene  oxide- 
laden  ait  is  removed  from  the 
sterilization  chamber  during  chamber 
unloading  following  the  completion  of 
sterilization  and  associated  air  washes. 

Compliance  date  means  the  date  by 
which  a  source  subject  to  the  emissions 
standarc  s  in  §63.362  is  required  to  be 
in  comp  iance  with  the  standard. 

Effect  ve  date  means  the  date  of 
promul(  ation  in  the  Federal  Register 
notice. 

Initio,  startup  date  means  the  date 
when  a  i  ource  subject  to  the  emissions 
standarc  s  in  §  63.362  first  begins 
operatior  of  a  sterilization  process. 

Manifplding  emissions  means 
combini  ig  ethylene  oxide  emissions 
bom  twi )  or  more  different  vent  types 
for  the  p  urpose  of  controlling  these 
emissioi  ts  with  a  single  control  device. 

Maxii  mm  ethylene  glycol 
concent  vtion  means  any  concentration 
of  ethylene  glycol  in  the  scrubber  liquor 
of  an  ac  d-water  scrubber  control  device 
establis  led  during  a  performance  test 
when  tl  e  scrubber  adiieves  at  least  99- 
percent  control  of  ethylene  oxide 
emissioi  is. 

Maxii  num  liquor  tank  level  means  any 
level  of  scrubber  liquor  in  the  acid- 
water  s<  rubber  liquor  recirculation  tank 
establis  led  during  a  performance  test 
when  tl  e  scrubber  adiieves  at  least  99- 
percent  control  of  ethylene  oxide 
emissio  is. 


Oxidation  temperature  means  the 
temperature  at  the  outlet  point  of  a 
catalytic  oxidation  unit  control  device 
or  at  the  exhaust  point  from  the 
combustion  chamber  for  a  thermal 
oxidation  unit  control  device. 

Parametric  monitoring  means 
monitoring  of  a  specific  operating 
parameter  of  the  control  device  that 
demonstrates  that  the  control  device  is 
operating  under  conditions  that  meet 
the  standard. 

Source(s)  using  less  than  1  ton  means 
source(s)  using  less  than  907  kg  (1  ton) 
of  ethylene  oxide  within  all  consecutive 
12-month  periods  after  December  6, 
1996. 

Source(s)  using  1  ton  means  source(s) 
using  907  kg  (1  ton)  or  more  of  ethylene 
oxide  within  any  consecutive  12-month 
period  after  December  6, 1996. 

Source(s)  using  Ito  10  tons  means 
source(s)  using  907  kg  (1  ton)  or  more 
of  ethylene  oxide  in  any  consecutive  12- 
month  period  but  less  than  9,070  kg  (10 
tons]  of  ethylene  oxide  in  all 
consecutive  12-month  periods  after 
December  6, 1996. 

Source(s)  using  less  than  10  tons 
means  source(s)  using  less  than  9,070  kg 
(10  tons)  of  ethylene  oxide  in  all 
consecutive  12-month  periods  after 
December  6, 1996. 

Source(s}  using  10  tons  means 
source(s)  using  9.070  kg  (10  tons)  or 
more  of  ethylene  oxide  in  any 
consecutive  12-month  period  after 
December  6, 1996. 

Sferi/jzafion  c/iojnter  means  any 
enclosed  vessel  or  room  that  is  filled 
with  ethylene  oxide  gas,  or  an  ethylene 
oxide/inert  gas  mixture,  for  the  purpose 
of  steriUzing  and/or  fumigating  at  a 
sterilization  facility. 

Sterilization  chamber  vent  means  the 
point  (prior  to  the  vacuum  pump) 
through  which  the  evacuation  of 
ethylene  oxide  horn  the  sterilization 
chamber  occurs  following  sterilization 
or  fumigation,  including  any  subsequent 
air  washes. 

Sterilization  facility  means  any 
stationary  source  where  ethylene  oxide 
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is  used  in  the  sterilization  or  fumigation 
of  materials. 

Sterilization  operation  means  any 
time  vihen  ethylene  oxide  is  removed 
from  the  sterilization  chamber  through 
the  sterilization  chamber  vent  or  the 


chamber  exhaust  vent  or  when  ethylene 
oxide  is  removed  from  the  aoation 
room  througli  the  aeration  room  vent. 

§63462    Standards. 

(a)  Each  owner  or  operator  of  a  source 
subject  to  the  provisions  of  this  subpart 

TABLE  1  OF  SECTION  63.362.-STANDARDS  FOR  ETHYLENE  OXIDE  COI^MERCIAL  STERILIZERS  AND  FUMIGATORS 


shall  comply  with  these  requirements 
on  and  aftier  the  compliance  date 
specified  in  §  63.360(g).  The  standards 
of  this  section  are  summarized  in  Table 
1  of  this  section. 


Exis&ngand 
new  sources 


Source  size 


Source  type 


<SU7  kg  (<1  ton)  

>907  kg  and  <9,070  kg  (>1 
ton  and  <1 0  torjs. 


>9.070kg(>10tons) 


Steriizabon  chamber  vent 


Aeration  room  v«il 


No  controls  required; 

99%  emission  reducfion  (see 
§  63.362(c)). 


Chamber  exhaust  vent 


mintmal  recordkeeping  requirements  apply  (see  §  63.367(c)). 


99%  emission  reduction  (see 
§63362(0). 


No  control 


1  ppm  maximum  outlet  ootv 
centration  or  99%  emission 
reducbon  (see  § 63.362(d)). 


Maximum  chamber  con- 
centration limit  of  5,300 
ppm  phor  to  activalran  of 
the  chant>er  exhaust  ^  (see 
§63J62(eM2)). 

Manifold  to  a  control  device 
used  to  comply  with 
§63.362  (c)  or  (d)  or  99 
percent  emission  reduction 
(see  §  63.362(e)(1)). 


er^J^tbf'^&'^p^'^'''^^  tV  manifolding  emissions  to  a  control  device  used  to  comply  •«,  §63362  (c)  or  (d)  by  r^toong 


(b)  Applicability  of  emission  limits. 
The  emission  limitations  of  ]}aragraphs 
(c),  (d),  and  (e)  of  this  section  apply 
during  sterilization  operation.  The 
emission  limitations  do  not  apply 
during  periods  of  malfunction. 

(c)  Sterilization  chamber  vent  at 
sources  using  1  ton.  Each  owner  or 
operator  of  a  sterilization  source  using 
1  tcm  shall  reduce  ethylene  oxide 
emissions  to  the  atmosphere  by  at  least 
99  percent  frxsm  each  sterilization 
chamber  vent. 

(d)  Aeration  room  vent  at  sources 
using  10  tons.  Each  owner  or  operator  of 
a  sterilization  source  using  10  tons  shall 
reduce  ethylene  oxide  emissions  to  the 
atmosphere  from  each  aeration  room 
vent  to  a  maximum  concentration  of  1 
pprav  or  by  at  least  99  percent, 
whichever  is  less  stringent,  &t)m  each  • 
aeration  room  vent. 

(e)  (1)  Chamber  exhaust  vent  at 
sources  using  10  tons.  Each  owner  or 
operator  of  a  sterifization  source  using 
10  tons  shall  either  reduce  ethylene 
oxide  emissions  to  the  atmosphere  by 
manifolding  emissions  from  each 
chamtier  ei^ust  vent  to  a  control 
device  used  to  comply  with  paragraphs 
(c)  or  (d)  of  this  sectitm  or  shall  reduce 
ethylene  oxide  emissions  by  at  least  99 
percent  frxMn  each  chambo-  exhaust  vent 
(without  manifolding). 

(2)  Chamber  exhaust  vent  at  sources 
using  Ito  10  tons.  Each  owTier  or 
operator  of  a  sterilization  source  using 
1  to  10  tons  shall  Umit  ethylene  oxide 
emissions  from  the  chamber  exhaust 
vent  to  the  atmosphere  to  a  maximum 
concentration  of  5.300  ppmv  from  each 
chamber  exhaust  vent.  If  the  owner  or 


operator  chooses  to  limit  emissions  to 
5.300  ppmv  concentration  through  the 
use  of  a  control  device,  the  owner  or 
operator  may  choose  either  to  manifold 
ethylene  oxide  emissions  from  each 
chamber  exhaust  vent  to  a  control 
device  used  to  comply  writh  paragraph 
(c)  of  this  section  or  to  reduce  ethylene 
oxide  emissioDS  by  at  least  99  percent 
(without  manifolding). 

§63363    CompBaiiK  and  performance 
testing. 

(altl)  The  owner  or  curator  of  a 
source  subject  to  emissions  standards  in 
§  63.362  shall  conduct  an  initial 
performance  test  using  the  procedures 
listed  in  §63.7  of  subpart  A  of  this  part 
according  to  the  applicabihty  in  Table  1 
of  §  63.360.  the  procedures  hsted  in  this 
section,  and  the  test  methods  fisted  in 
§63.365. 

(2)  The  owner  or  operator  of  all 
sources  subject  to  these  eniissions 
standards  ^all  complete  die 
performance  test  within  180  days  after 
the  compliance  date  for  the  specific 
source  as  detennined  in  §  63.360(g). 

(b)  The  following  procedures  shall  be 
used  to  determine  compliance  with  the 
emission  limits  unda  $63.362(c],  the 
sterilization  diamber  vent  standard: 

(1)  During  the  performance  test 
required  in  paragraph  (a)  of  this  section, 
the  owner  or  operator  shall  determine 
tfle  efficiency  of  control  devices  used  to 
comply  with  §  63.362(c)  using  the  test 
methods  and  procedures  in 
§  63.365(b)(1).  The  owner  or  operator 
shall  also  determine  the  following: 

(i)  For  facilities  ivith  acid-water 
scrubbers,  the  owner  or  operator  shall 
establish  as  a  site-speciSc  operating 


parameter  during  the  test  methods  and 
procedures  in  §63.3&5(b)(l)  either: 

(A)  The  maximum  ethylene  glycol 
concentration  using  the  procedures 
described  in  §  63.365(e)(1):  or 

(B)  The  maximum  liquor  tank  level 
using  the  procedures  described  in 

§  63.365(e)(2). 

(ii)  For  facilities  with  catalytic 
oxidizers  or  thermal  oxidizers,  the 
owner  or  operator  shall  establi^  as  a 
site-specific  operating  parameter  the 
baseline  tonperature  during  the 
performance  test  in  §  63.365(b)(2)  using 
the  procedures  described  in 
§  63.365(f)(1). 

(2)  Following  the  date  on  which  the 
initial  performance  test  is  completed.    • 
the  owner  or  operator  shall  comply  with 
one  of  the  following  provisions; 

(i)  For  facilities  with  acid- water 
scrubbers,  operation  of  the  tadlity  with 
an  ethylene  glycol  concentration  in  the 
scrubber  hquor  in  excess  of  the 
maximum  ethylene  glycol  concentration 
or  the  liquor  tank  level  in  excess  of  the 
maximum  liquor  tank  level  shall 
constitute  a  violation  of  the  sterilization 
chamber  vent  standard. 

(ii)  For  facilities  %vith  catalytic 
oxidizers  or  thermal  oxidizers, 
operation  of  the  facility  with  the 
oxidation  temperature,  averaged  over 
three  cycles,  more  than  5.6"'C  (lO'F) 
below  the  baseline  temperature  shall 
constitute  a  violation  of  the  sterilization 
chamber  vent  standard. 

(c)  The  following  procedures  shall  be 
used  to  determine  compliance  with  the 
emission  limits  under  §  63.362(d).  the 
aeration  room  vent  standard; 
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(1)  During  the  performance  test 
required  in  paragraph  (a)  of  this  section, 
the  owner  or  operator  shall  determine 
either: 

(i)  The  concentration  of  ethylene 
oxide  emitted  from  the  aeration  room 
into  the  atmosphere  (after  any  control 
device  used  to  comply  with  §  63.362(d)) 
using  the  methods  in  §  63.365(c)(1);  or 

(ii)  TTie  efficiency  of  the  control 
device  used  to  comply  with  §  63.362(d) 
using  the  test  methods  and  procedures 
in  §  63.365(d)(1). 

(2)  For  facilities  seeking  to  comply 
with  paragraph  (c)(l)(ii)  of  this  section 
with  catalytic  oxidizers  or  thermal 
oxidizers,  the  owner  or  operator  must 
also  estabhsh  as  a  site-specific  operating 
parameter  the  baseline  temperature 
using  the  procedures  described  in 

§  63.365(f)(2). 

(3)  Following  the  date  on  which  the 
initial  performance  test  is  completed, 
the  owner  or  operator  of  a  facility  shall 
comply  with  one  of  the  following 
provisions: 

(i)  For  facilities  continuously 
measuring  the  ethylene  oxide 
concentration  emitted  from  the  aeration 
room  (after  any  control  device), 
operation  of  the  facility  with  a  3-hour 
average  ethylene  oxide  concentration  in 
excess  of  the  1  ppmv  ethylene  oxide 
concentration  limit  shall  constitute  a 
violation  of  the  aeration  room  vent 
standard. 

(ii)  For  facilities  with  catalytic 
oxidizers  or  thermal  oxidizers, 
operation  of  the  facility  with  the 
oxidation  temperature,  averaged  over 
three  hours,  more  than  S.e'C  (10°F) 
below  the  baseline  temperature  shall 
constitute  a  violation  of  the  aeration 
room  vent  standard. 

(d)  The  following  procedures  shall  be 
used  to  determine  compliance  with  tlie 
emission  limits  under  §63. 362(e)(1),  the 
chamber  exhaust  vent  standard  for 
sources  using  10  tons: 

(1)  For  facilities  manifolding 
emissions  from  thechamber  exhaust 
vent  to  a  control  device  controlling 
emissions  from  the  sterilization 
chamber  vent  and/or  the  aeration  room 
vent,  the  owner  or  operator  shall 
comply  with  the  appropriate 
compliance  provisions  for  that  vent  type 
and  control  device  (see  paragraphs  (b) 
and  (c)  of  this  section). 

(2)  For  facilities  not  manifolding 
emissions  from  the  chamber  exhaust 
vent  (to  a  control  device  used  to  comply 
with  §  63.362(c)  or  (d)),  the  owner  or 
operator  shall  comply  with  the 
following: 

(i)  During  the  performance  test 
required  in  paragraph  (a)  of  this  section, 
the  owner  or  operator  shall  determine 
the  efficiency  of  control  devices  used  to 
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comply  wfh  §  63.362(e)(1)  using  the  test 

methods  aUd  procedures  in 

§  63.365(dJ(2)  as  well  as  the  following: 

(A)  For  ^cilities  with  acid-water 
scrubbers,  jthe  owner  or  operator  shall 
establish  ae  a  site-specific  operating 
parameterjeither: 

(2)  The  maximum  ethylene  glycol 
concentraf  on  using  the  procedures 
described  in  §  63.365(e)(1);  or 

(2)  The  maximum  liquor  tank  level 
using  the  irocedures  described  in 
§63.365(eJ(2). 

(B)  For  Bcillties  with  catalytic 
oxidizers  ( ir  thermal  oxidizers,  the 
owner  or  <  perator  shall  establish  as  a 
site-specif  c  operating  parameter  the 
baseline  t«  mperature  using  the 
procedure  described  in  §  63.365(f)(3). 

(ii)  Following  the  date  on  which  the 
initial  performance  test  is  completed, 
the  owner  or  operator  of  a  facility  shall 
comply  with  one  of  the  following 
provisions: 

(A)  For  facilities  with  acid-water 
scrubbers,  operation  of  the  facility  with 
an  ethylene  glycol  concentration  in  the 
scrublJer  liquor  in  excess  of  the 
maximuni  ethylene  glycol  concentration 
or  the  liquor  tank  level  in  excess  of  the 
maximuni  liquor  tank  level  shall 
constitutoa  violation  of  the  chamber 
exhaust  v  int  standard  for  sources  using 
10  tons. 

(B)  For  acilities  with  catalytic 
oxidizers  ir  thermal  oxidizers, 
operation  of  the  facility  with  the 
oxidation  temperature,  averaged  over 
the  cycle,  more  than  5.6''C  (lO'F)  below 
the  baseli  le  temperature  shall  constitute 
a  violatio:  i  of  the  chamber  exhaust  vent 
standard  or  sources  using  10  tons. 

(e)  The  following  procedures  shall  be 
used  to  dftermine  compliance  with  the 
emission  limits  imder  §63. 362(e)(2).  the 
chamber  txhaust  vent  standard  for 
sources  u|ine  1  to  10  tons: 

(1)  For  acuities  manifolding 
emission;  from  the  chamber  exhaust 
vent  to  a  i  lontrol  device  controlling 
emissions  from  the  sterilization 
chamber  Vent,  the  owner  or  operator 
shall  com  ply  with  the  appropriate 
complian  :e  provisions  for  the 
appropris  te  control  technology  (see 
paragrap]  (b)  of  this  section). 

(2)  For  acilities  not  manifolding 
emission!  from  the  chamber  exhaust 
vent  (to  a  control  device  used  to  comply 
with  §  63  362(c)),  during  the 
performafice  test  required  in  paragraph 
(a)  of  thi^  section,  the  owner  or  operator 
shall  eith  ^r: 

(i)  Dete  rmine  the  concentration  of 
ethylene  >xide  in  the  sterilization 
chamber  Immediately  prior  to  the 


operation  of  the  chamber  exhaust  using 
the  test  n  ethods  and  procedures  in 
§63.365(:)(2);or 


(ii)  Determine  the  efficiency  of  control 
devices  used  to  comply  with 
§  63.362(e)(2)  using  the  test  methods 
and  procedures  in  §  63.365(d)(2)  as  well 
as  the  following: 

(A)  For  facilities  with  acid-water 
scrubbers,  the  owner  or  operator  shall 
establish  as  a  site-specific  operating 
parameter  either: 

(1)  The  maximum  ethylene  glycol 
concentration  using  the  procedures 
described  in  §  63.365(e)(1);  or 

(2)  The  maximum  liquor  tank  level 
using  the  procedures  described  in 

§  63.365(e)(2). 

(B)  For  facilities  with  catalytic 
oxidizers  or  thermal  oxidizers,  the 
ov^er  or  operator  shall  establish  as  a 
site-specific  operating  parameter  the 
baseline  temperature  using  the 
procedures  described  in  §63.365(0(3). 

(3)  Following  the  date  on  which  the 
initial  performance  test  is  completed, 
the  ov\mer  or  operator  of  a  facility  shall 
comply  with  one  of  the  following 
provisions: 

(i)  For  facilities  determining  the 
ethylene  oxide  concentration,  operation 
of  the  facility  with  the  ethylene  oxide 
concentration  in  the  steriUzation 
chamber  (immediately  prior  to 
activation  of  the  chamber  exhaust)  in  " 
excess  of  the  5,300  ppmv  ethylene  oxide 
concentration  standard  shall  constitute 
a  violation  of  the  chamber  exhaust  vent 
standard  for  sources  using  1  to  10  tons. 

(ii)  Following  the  date  on  which  the 
initial  performance  test  is  completed, 
the  owner  or  operator  of  a  facility  shall 
comply  with  one  of  the  following 
provisions: 

(A)  For  facilities  with  acid-water 
scrubbers,  operation  of  the  facility  with 
an  ethylene  glycol  concentration  in  the 

.  scrubber  liquor  in  excess  of  the 
maximum  ethylene  glycol  concentration 
or  the  liquor  tank  level  in  excess  of  the 
maximum  liquor  tank  level  shall 
constitute  a  violation  of  the  chamber 
exhaust  vent  standard  for  sources  using 
1  to  10  tons. 

(B)  For  facilities  with  catalytic 
oxidizers  or  thermal  oxidizers, 
operation  of  the  facility  with  the 
oxidation  temperature,  averaged  over 
the  cycle,  more  than  5.6''C  (lO'F)  below 
the  baseline  temperature  shall  constitute 
a  violation  of  the  chamber  exhaust  vent 
standard  for  sources  using  1  to  10  tons. 

(f)  For  facilities  complying  with  the 
emissions  limits  under  §  63.362  with  a 
control  technology  other  than  acid- 
water  scrubbers  or  catalytic  or  thermal 
oxidizers: 

(1)  The  owner  or  operator  of  the 
facility  shall  provide  to  the 
Administrator  information  describing 
the  design  and  operation  of  the  air 
pollution  control  system  including 
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recommendations  for  the  operating 
parameters  to  be  monitored  to  indicated 
proper  operation  and  maintenance  of 
the  air  pollution  control  system.  Based 
on  this  information,  the  Administrator 
will  determine  the  site-specific 
operating  parameter(s)  to  be  established 
during  the  performance  test.  During  the 
performance  test  required  in  paragraph 
(a)  of  this  section  using  the  methods 
approved  in  §  63.365(g),  the  owner  or 
operator  shall  determine  the  site- 
specific  operating  parameter(s) 
approved  by  the  Administrator. 

12)  Operation  of  the  facility  in  a 
manner  that  exceeds  a  site-specific 
parameter  established  as  a  maximum 
requirement  or  falls  below  a  site-specific 
parameter  established  as  a  minimum 
requirement  (depending  on  the 
parameters  monitored)  shall  constitute  a 
violation  of  the  applicable  emissions 
standard  under  §  63.362. 

§63.364    Monitoring  requirements. 

(a)(1)  The  owner  or  operator  of  a 
source  subject  to  emissions  standards  in 
§  63.362  shall  comply  with  the 
monitoring  requirements  in  §63.8  of 
subpart  A  of  this  part,  according  to  the 
applicability  in  Table  1  of  §63.360,  and 
in  this  section. 

(2)  Each  owner  or  operatpr  of  an 
ethylene  oxide  sterilization  facility 
subject  to  these  emissions  standards 
shall  monitor  the  parameters  specified 
in  this  section.  All  monitoring 
equipmenr  shall  be  installed  such  that 
representative  measurements  of 
emissions  or  process  parameters  from 
the  source  are  obtained.  For  monitoring 
equipment  purchased  from  a  vendor, 
verification  of  the  operational  status  of 
the  monitoring  equipment  shall  include 
completion  of  the  manufacturer's 
written  specifications  or 
recommendations  for  installation, 
operation,  and  calibration  of  the  system. 

(b)  For  sterilization  facilities 
complying  with  §  63.363  (b),  (d),  or  (e) 
through  the  use  of  an  a^id-water 
scrubber,  the  owner  or  operator  shall 
either: 

(1)  Sample  the  scrubber  liquor  and 
analyze  and  record  once  per  week  the 
ethylene  glycol  concentration  of  the 
scrubber  liquor  using  the  test  methods 
and  procedures  in  §  63.365(e)(1). 
Monitoring  is  required  during  a  week 
only  if  the  scrubber  unit  has  been 
operated;  or 

(2)  Measure  and  record  once  per  week 
the  level  of  the  scrubber  liquor  in  the 
recirculation  tank.  The  owner  or 
operator  shall  install,  maintain,  and  use 
a  liquid  level  indicator  to  measure  the 
scrubber  Uquor  tank  level  (i.e.,  a  marker 
on  the  tank  wall,  a  dipstick,  a  magnetic 
indicator,  etc.). 


(c)  For  sterilization  facilities 
complying  with  §  63.363(b),  (c),  (d),  or 
^e)  through  the  use  of  catalytic  oxidation 
or  thermal  oxidation,  the  owner  or 
operator  shall  coiitinuously  monitor  and 
record  the  oxidation  temperature  at  the 
outlet  to  the  catalyst  bed  or  at  the 
exhaust  point  from  the  thermal 
combustion  chamber  using  the 
temperature  monitor  described  in 
paragraph  (c)(4)  of  this  section. 

(1)  For  the  sterilization  chamber  vent, 
a  data  acquisition  system  for  the 
temperature  monitor  shall  compute  and 
record  an  average  oxidation  temperature 
over  the  length  of  the  cycle  (based  on 
the  length  of  the  cycle  used  during  the 
performance  test  in  §  63.365(b)(2))  and  a 
three-cycle  block  average  every  thfrd 
cycle. 

(2)  For  the  aeration  room  vent,  a  data 
acquisition  system  for  the  temperature 
monitor  shall  compute  and  record  an 
average  oxidation  temperature  each 
hour  and  a  3-hour  block  average  every 
third  hour. 

(3)  For  the  chamber  exhaust  vent,  a 
data  acquisition  system  for  the 
temperature  monitor  shall  compute  and 
record  an  average  oxidation  temperature 
over  the  length  of  the  cycle  (based  on 
the  length  of  the  cycle  used  during  the 
performance  test  in  §  63.365(d)(2)). 

(4)  The  ovvmer  or  operator  shall 
install,  calibrate,  operate,  and  maintain 
a  temperature  monitor  accurate  to 
within  ±5.6''C  (HOT)  to  measure  the 
oxidation  temperature.  The  owner  or 
operator  shall  verify  the  accuracy  of  the 
temperature  monitor  twice  each 
calendar  year  with  a  reference 
temperature  monitor  (traceable  to 
National  Institute  of  Standards  and 
Technology  (NIST)  standards  or  an 
independent  temperature  measurement 
device  dedicated  for  this  purpose). 
During  accuracy  checking,  the  probe  of 
the  reference  device  shall  be  at  the  same 
location  as  that  of  the  temperature 
monitor  being  tested. 

(d)  For  sterihzation  facilities 
complying  with  §  63.363(b).  (c),  (d),  or 
(e)  through  the  use  of  a  control  device 
other  than  acid-water  scrubbers  or 
catalytic  or  thermal  oxidizers,  the  owner 
or  operator  shall  monitor  the  parameters 
as  approved  by  the  Administrator  using 
the  methods  and  procedures  in 

§  63.365(g). 

(e)  For  sterilization  facifities 
complying  with  §  63.363(c){3)(i)  or 
(e)(2)(i)  through  the  use  of  direct 
measurement  of  ethylene  oxide 
concentration,  the  owner  or  operator 
shall  follow  either  paragraph  (e)(1)  or  (2) 
of  this  section: 

(1)  Measure  and  record  once  per  hour 
the  ethylene  oxide  concentration  at  the 
outlet  to  the  atmosphere  from  the 


aeration  room  vent  after  any  control 
device  according  to  the  procedures 
specified  in  §  63.365(c)(1).  The  owner  or 
operator  shall  compute  and  record  a  3- 
hour  average  every  third  hour.  The 
owner  or  operator  will  install,  calibrate, 
operate,  and  maintain  a  gas  "^ 

chromatograph  consistent  with  the 
requirements  of  performance 
specification  (PS)  9  in  40  CFR  part  60. 
Appendix  B,  to  measure  ethylene  oxide. 
The  daily  calibration  requirements  of 
section  7.2  of  PS  9  are  required  only  on 
days  when  ethylene  oxide  emissions  are 
vented  to  the  control  device  from  the 
aeration  room  vent. 

(2)  Measure  and  record  the  ethylene 
oxide  concentration  in  the  sterilization 
chamber  immediately  before  the 
chamber  exhaust  is  activated  according 
to  the  procedures  specified  in 
§  63.365(c)(2).  The  owner  or  operator 
shall  install,  cahbrate.  operate,  and 
maintain  a  gas  chromatograph 
consistent  with  the  requirements  of  PS 
9  to  measure  ethylene  oxide 
concentration.  The  daily  calibration 
requirements  of  section  7.2  of  PS  9  are 
required  only  on  days  wKen  the 
chamber  exhaust  is  activated. 

(0  For  sterilization  facilities 
complying  with  §  63.363(d)(1)  or  (e)(1) 
by  manifolding  emissions  from  the 
chamber  exhaust  vent  to  a  control 
device  controlling  emissions  from 
another  vent  type,  the  owner  or  operator 
shall  monitor  the  control  device  to 
which  emissions  from  the  chamber 
exhaust  vent  are  manifolded  using  the 
appropriate  monitoring  requirements  in 
paragraphs  (a)  through  (e)  of  this  section 
and  record  the  monitoring  data. 

§63.365    Test  methods  and  procedures. 

(a)  Performance  testing.  The  owner  or 
operator  of  a  source  subject  to  the 
emissions  standards  in  §  63.362  shall 
comply  with  the  performance  testing 
requirements  in  §  63.7  of  subpart  A  of 
this  part,  according  to  the  applicabihty 
in  Table  1  of  §  63.360,  and  in  this 
section. 

(b)  Efficiency  at  the  sterilization 
chamber  vent.  The  following  procedures 
shall  be  used  to  determine  the  efficiency 
of  all  tjrpes  of  control  devices  used  to 
comply  with  §  63.362(c).  sterihzation 
chamber  vent  standard. 

(1)  First  evacuation  of  the  sterilization 
chamber.  This  procedure  shall  be 
performed  on  an  empty  sterilizer  for  the 
duration  of  the  first  evacuation  under 
normal  operating  conditions  (i.e., 
sterilization  cycle  pressure  and 
temperature)  and  charging  a  typical 
amount  of  ethylene  oxide  to  the 
sterilization  chamber. 
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(i)  The  amoont  of  ethylene  oxide 
loaded  into  the  sterilizer  (Wd  shall  be 
determined  by  either 

(AJ  Weighing  the  ethylene  oxide  gas 
cylinderfs)  used  to  cheige  the  sterilizer 
before  and  after  charging.  Record  these 
weights  to  the  nearest  45  g  (0.1  lb). 
Multiply  the  total  mass  of  gas  charged 
by  the  weight  percent  ethylene  oxide 
present  in  the  gas. 

(B)  Installing  calibrated  rotameters  at 
the  sterilizer  inlet  and  measuring  Dow 
rate  and  duration  of  sterilizer  charge. 
Use  the  following  equation  to  convert 
flow  rate  to  weight  of  ethylene  oxide: 

W.  =F^xtx%EO^  xf-^ 

'     *  "^  L  sv 

where: 

Wc=weight  of  etiiylene  oxide  charged,  g 
(lb) 

Fv=voluTnetric  flow  rate,  liters  per 
minute  (Umin)  corrected  to  20  "C 
and  101.325  kilopascals  fkPa)  (scf 
per  minute  (scfm)  corrected  to  68  "F 
and  1  atmosphere  of  pressure 
(atm));  the  flowrate  must  be 
constant  during  time  (t) 

t=time,  min 

%EOv=volume  fraction  ethylene  oxide 

SV=standard  volume,  24.05  liters  per 
male  (L/raole)=22.414L/iDole  ideal 
gas  law  constant  corrected  to  20  "C 
and  101.325  kPa  (385.32  scf  per 
mo!e  (scf/mo4e)=359  scf/mole  ideal 
gas  law  constant  corrected  to  68  "F 
and  1  atm). 

MW=imolecular  wei^t  of  ethylene 
oxide,  44.05  grams  per  gram-mole 
(g/g-moie)  (44.05  pounds  per 
pound-mole  (Ib/lb-mole)),  or 

(C)  Calculating  the  mass  based  on  the 
conditions  of  the  chamber  immediately 
after  it  has  been  cha.'^(;(i  using  the 
following  equation: 

^  _MWx%EO^xPxV 

RxT 

where: 

F=chamber  pressure,  kPa  (psia) 
V=chamber  volume,  liters  (L)  (ft  0 
R=gas  constant,  8.313  L»kPa/g-mole» 

(10.73  paa*ft3/mole°R) 
T=temperature,  K  {'R) 

Note:  If  the  ethylene  oxide  coni«ntration  is 
in  weight  percent,  use  the  following  equation 
to  calculate  mole  fraction: 


9bEO^  = 


W, 


CO 


WfiO  + 


W.  X 


V 


MW, 


» y 


where: 

WEo=weight  percent  of  ethylene  oxide 
W,=wei^  percent  of  compound  in  the 
balance  of  the  mixture 


MW,=mcilecular  weight  of  compound  in 
the  bpilance  gas  mixture 
(ii)Th<  residual  mass  of  «th]^ene 
oxide  in  i  he  sterilizer  shall  be 
determin  jd  by  recording  the  chamber 
temperati  je,  pressiire,  and  volume  after 
the  comp  etion  of  the  first  evacuation 
I  the  following  equation: 


and  usin 


^ 


MWx^EO.xPxV 


RxT 

where: 

VVr=weigkt  of  ethylene  oxide  remaining 

in  cl  amber  (after  the  first 

evac  lation),  in  g  (lb) 
(iii)  Ca  culate  the  total  mass  of 
ethylene  jxide  at  the  inlet  to  the  control 
device  (V  i)  by  subtracting  the  residual 
mass  (W,  calculated  in  paragraph 
(b)(l)(ii)  (f  this  section  from  the  charged 
weight  {\  fc)  calculated  in  paragraph 
(b)(l)(i)  df  this  secticai. 

(iv)  Tl^  mass  of  ethylene  oxide 
emitted  1  om  the  control  device  outlet 
(Wo)  shal  1  be  calculated  by  continuously 
monitorij  ig  the  flow  rate  and 
concentri  ition  using  the  following 
procedui ;. 

(A)  Ma  isure  the  flow  rate  through  the 
control  d  jvice  exhaust  continuously 
during  ti  B  first  evacuation  using  the 
procedui  3  found  in  40  CFR  part  60, 
appendb  A,  Test  Methods  2,  2A,  2C,  or 
2D,  as  ap  iropriate.  (Method  2D  (using 
orifice  pi  ites  or  Rootstype  meters)  is 
recomme  nded  for  measuring  flow  rates 
from  ster  lizer  control  devices.)  Record 
the  flow ;  ate  at  l-nrinute  intervals 
througho  It  the  test  cycle,  taking  the  first 
reading  \  Ithin  1 5  seconds  after  time 
zero.  Tin  e  zero  is  defined  as  the 
moment '  vhen  the  pressure  in  the 
sterilizer  is  released.  Correct  the  flow  to 
standard  conditions  (ZO^C  and  101.325 
kPa  (68°i  and  1  atm))  and  determine  the 
flow  rate  for  the  run  as  outlined  in  the 
test  meth  ads  listed  in  paragrapii  (b)  of 
this  secti  m. 

(B)  Th(  Tedlar  bag  sampling 
proceduife  in  section  7.1  of  Test  Method 
18,  40  CRR  part  60,  appendix  A 
(hereaftei  referred  to  as  Method  18) 
shall  be  i  ised  to  collect  samples  of    ' 
exhaust  j  as  throughout  the  test  cycle. 
Follow  tl  le  procedures  in  paragraph 
(b)(l)(iv)  B)[l)  or  (2)  of  this  section. 

(I)  Coi  tinuously  sample  a  slipstream 
of  the  coi  itrol  device  outlet  into  a  Tedlar 
bag  by  hs  ving  a  Tedlar  bag  attached  to 
the  slipsQ^am  for  the  entire  duraticm  of 
the  run  fer  an  integrated  bag  sample. 
Whenev^  a  Tedlar  b^  is  fidl,  a  new  bag 
must  be  Kattached  immediately.  Note 
the  time  the  bag  is  changed  so  the 
sample  tine  and  corresponding  flow 
rates  can  be  determined  for  each  bag. 

(j)  Foil  >w  the  {fliocedures  in  section  6 
■of  Metbo  i  18  and  titoose  the 


appropriate  column,  analytical 
apparatus,  and  calibration  gases  for  the 
analysis  of  the  bag  samples  collected. 
The  bag  samples  shall  be  analyzed 
within  8  hours  of  collection. 

(//)  Prepare  a  graph  of  volumetric  flow 
rate  versus  time  corresponding  to  the 
period  each  bag  was  sampled.  Integrate 
the  area  under  the  curve  to  determine 
the  volume. 

(iii)  Calculate  the  mass  of  ethylene 
oxide  for  each  bag  by  using  the 
following  equation: 


Wb=CxVx 


MW       1 
SV      10^ 


where; 

Wb=Mass  of  ethylene  oxide  for  eat;h  b»g. 

8  (lb) 
C=concentration  of  ethylene  oxide  in 

ppmv 
V=voIume  of  gas  exiting  the  control 

device  corresponding  to  each  bag 

sample  corrected  to  standard 

conditions,  L  (ft') 
l/10'5=correction  factor  LEo/lO^LTcrrAL 

CAS  (ft^Eo/lOO  ft3  TOT*.L  r.As) 

Sum  the  mass  corresponding  to  each  bag 
(Wi,)  used  dining  the  evacuation  to 
calculate  the  total  mass  (Wo). 

(jv)  Calculate  the  efiiciency  by  the 
equation  in  paragraph  (b)(l)(v)  of  this 
section. 

(2)  Collect  a  Tedlar  bag  (or  equivalent 
collection  device)  sample  at  1-minute 
intervals  throughout  the  test  cycle.  (The 
first  bag  must  be  in  place  and  sampling 
at  t=15  seconds.  A  fresh  bag  shall  be  in 
place  and  sampling  exhaust  gas  at  e.ach 
1-minute  mark  after  time  zero.)  Collect 
enough  sample  gas  in  each  bag  to 
complete  the  analysis.  Each  bag  sample 
shall  be  labeled  with  the  sampling  time 
and  run  number. 

(i)  Follow  the  procedures  in  section  6 
of  Method  18  and  choose  the 
appropriate  coIubui,  analytical 
apparatus,  and  calibration  gases  for  the 
analysis  of  the  bag  samples  collected. 
The  bag  samples  shall  be  analyzed 
within  8  hours  of  collection.  (Syringe 
samples  should  he  analyzed  within  4 
hours.) 

(u)  Plot  a  concentration  versos  time 
curve  using  the  average  concentration, 
in  ppmv,  determined  in  eacdi  bag 
sample.  Prepare  another  gra|^  c^ 
volumetric  flow  rate  versus  time. 
Calculate  the  mass  flow  at  each  1- 
minute  interval  poiiit  by  selecting  the 
concentration  (C)  and  volumetric  flow 
rate  corrected  to  standard  conditions 
(Fv)  at  each  1-min  point. 

(iij)  Use  the  following  equaition  to 
determine  tiae  mass  flow  rate  of  ethylene 
oxide  exiting  the  control  devitx;: 
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W.=CxF.x^x-' 
"^      SV      lO** 

where: 

W,  =  mass  flow  rate  of  ethylene  oxide 

[iv]  Plot  a  curve  of  mass  flow  rate 
versus  time  and  integrate  for  total  mass 
of  ethylene  oxide  for  the  control  device 
outlet  (Wo). 

(v)  Calculate  efficiency  by  the 
equations  in  paragraphs  (b)(1)  (v)  and 
(vi)«f  this  section. 

(C)  As  an  alternative  to  paragraph 
(b)(l)(ii)  of  this  section,  the  direct 
interface  sampling  and  analysis 
procedure  described  in  Method  18, 
section  7.2,  may  be  used  to 
continuously  monitor  ethylene  oxide 
concentration  at  the  inlet  and  outlet  of 
the  control  device  using  a  gas 
chromatograph  with  flame  ionization 
detector  (GC/FID)  or  photoionization 
detector  (GC/PID).  This  procedure  may 
be  used  only  if  a  vent  sample  may  be 
sampled  and  analyzed  by  the  GC/FID  or 
GC/PID  at  least  once  per  minute. 

[1)  Follow  the  procedures  in  section 
6  of  Method  18  and  choose  the 
appropriate  column,  analytical 
apparatus,  and  calibration  gases  for  the 
analysis  of  the  sample. 

(2)  Follow  the  procedures  in 
paragraphs  (b)(l)(iv)(B)(2)  {U)  through 
(v)  of  this  section. 

(\ )  Determine  control  device 
efficiency  (%  Eff)  using  the  following 
equation: 

%Eff  =  — ! 2.X100 

w, 

where: 

%  Eff  =  percent  efficiency 

Wi  =  mass  flow  rate  into  the  control 

device 
Wo  =  mass  flow  rate  out  of  the  control 
device 

(vi)  Repeat  the  procedures  in 
paragraphs  (b)(1)  (i)  through  (v)  of  this 
section  three  times.  The  aritlunetic 
average  percent  efficiency  of  the  three 
nms  shall  determine  the  overall 
efficiency  of  the  control  device. 

(2)  Last  evacuation  of  the  sterilization 
chamber.  One  of  the  following 
procedures  (paragraph  (b)(2)  (i)  or  (ii)  of 
this  section)  shaU  be  performed  during 
the  last  evacuation  of  the  sterilization 
chamber: 

(i)  The  direct  interface  sampUng  and 
analysis  procediue  described  in  Method 
18,  section  7.2,  may  be  used  to 
continuously  monitor  ethylene  oxide 
concentration  at  the  inlet  and  outlet  of 
the  control  device  using  a  GC/FID  or 
GC/PID;  this  procedure  may  be  used 
only  if  a  vent  may  be  sampled  and 
analyzed  by  the  GC/FID  or  GC/PID  once 


per  minute  for  the  duration  of  the  last 
cycle. 

(A)  Follow  the  procedures  in  section 
6  of  Method  18  and  choose  the 
appropriate  column,  analjlical 
apparatus,  and  calibration  gases  for  the 

■  analysis  of  the  sample. 

(B)  Follow  the  procedures  in 
paragraphs  (b)(l)(iv)(B)(2)(ii)  through 
(iv)  of  this  section. 

(C)  Determine  control  device 
efficiency  (%  Eff)  using  the  following 
equation: 

«.r-«.         W.  -W 

%Efr  =  — J si-xlOO 

w, 

where: 

%  Eff'  =  percent  efficiency 

Wi  =  mass  flow  rate  into  the  control 

device 
Wo  =  mass  flow  rate  out  of  the  control 

device 

(D)  Repeat  the  procedures  in 
paragraphs  (b)(2){i)  (A)  through  (C)  of 
this  section  three  times.  The  arithmetic 
average  percent  efficiency  of  the  three 
runs  shall  determine  the  overall 
efficiency  of  the  control  device. 

(ii)  The  Tedlar  bag  sampling 
procedure  in  section  7.1  of  Method  18. 
may  be  used  to  collect  samples  of  inlet 
and  exhaust  gas  for  the  duration  of  the 
last  cycle. 

(A)  Continuously  sample  a  slipstream 
of  the  control  device  inlet  and  outlet 
into  a  Tedlar  bag  by  having  a  Tedlar  bag 
attached  to  the  slipstream  for  the  entire 
duration  of  the  run  for  an  integrated  bag 
sample.  Whenever  a  Tedlar  bag  is  full, 

a  new  bag  must  be  reattached 
immediately.  Note  the  time  the  bag  is 
changed  so  the  sample  time  and 
corresponding  flow  rates  can  be 
determined  for  each  bag. 

(B)  Follow  the  procedures  in  section 
6  of  Method  18  and  choose  the 
appropriate  column,  analytical 
apparatus,  and  calibration  gases  for  the 
analysis  of  the  bag  samples  collected. 
The  bag  samples  shall  be  analyzed 
within  8  hours  of  collection. 

(C)  Follow  the  procedures  in 
paragraphs  (b)(l)(iv)(B)(2)(ij-)  through 
(iv)  of  this  section. 

(D)  Determine  control  device 
efficiency  (%  Eff)  using  the  equation  in 
paragraph  (b)(2)(i)(C)  of  this  section. 

(E)  Repeat  the  procedures  in 
paragraphs  tb)(2)(ii)(A)  through  (D)  of 
this  section  three  times.  The  arithmetic 
average  percent  efficiency  of  the  three 
runs  shall  determine  the  overall 
efficiency  of  the  control  device. 

(iii)  In  the  event  that  the  outlet 
concentration  irom  the  control  device  is 
below  the  detection  limit  for  ethylene 
oxide  for  determining  the  efficiency  in 


paragraph  (b){2)(i)(C)  or  (ii)(D)  of  this 
section,  the  owTier  or  operator  shall 
assume  the  control  device  is  meeting  the 
standard  in  §  63.362(e)(1)  or  (2)  if  the 
inlet  ethylene  oxide  concentration  is  at 
or  below  approximately  50  ppmv. 

(c)  Concentration  determination.  The 
following  procedures  shall  be  used  to 
determine  the  ethylene  oxide 
concentration  as  the  monitored 
parameter  established  in  §  63.363(c)  and 
(e)  for  aeration  room  emissions  and 
chamber  exhaust  vents,  respectively, 
and  to  continuously  monitor  the 
ethylene  oxide  concentration  for 
aeration  room  vents  as  established  in 
§  63.364(e)(1)  and  to  monitor  the 
ethylene  oxide  concentration  befo.re 
activation  of  the  chamber  exhaust  for 
chamber  exhaust  vents  as  established  in 
§  63.354(e)(2). 

(1)  Aeration  room  ivnt.  For 
determining  the  ethylene  oxide 
concentration  for  aeration  room 
emissions,  the  procedures  outlined  in 
section  7.2  of  Method  18  shall  be  used. 
Repeat  these  procedures  three  times. 
The  arithmetic  average  of  the  ethylene 
oxide  concentration  of  the  three  test 
runs  shall  determine  the  overall  outlet 
ethylene  oxide  concentration  from  the 
control  device.  Compliance  testing  of 
gas  chromatographs  shall  be  performed 
using  PS  9  in  40  CFR  part  60. 

(2)  Sterilization  chamber  prior  to 
activation  of  the  chamber  exhaust.  For 
determining  the  ethylene  oxide 
concentration  in  the  sterilization 
chamber  before  activation  of  the 
chamber  exhaust,  the  procedures 
outlined  in  sections  7.2  or  7.3  of  Method 
18  shall  be  used.  The  ethylene  oxide 
concentration  from  one  test  run  shall 
determine  the  outlet  ethylene  oxide 
concentration  from  the  chamber  exhaust 
vent.  Compliance  testing  of  gas 
chromatographs  shall  be  performed 
using  PS  9  in  40  CFR  part  60. 

(d)  Efficiency  determination  at  the 
aeration  room  vent  and  at  the  chamber 
exhaust  vent  (not  manifolded).  The 
following  procedures  shall  be  used  to 
determine  the  efficiency  of  a  control 
device  used  to  comply  with  §  63.362(d) 
or  (e),  the  aeration  room  vent  standard 
or  the  chamber  exhaust  vent  standards 
(without  manifolding  the  chamber 
exhaust  vent  emissions  to  another  vent 
type): 

(1)  Aeration  room  vent.  For 
determining  the  efficiency  of  aeration 
room  vent  control  devices,  either  of  the 
following  test  methods  (paragraph 
(d)(l)(i)  or  (ii)  of  this  section)  may  be 
used: 

(i)  the  direct  interface  sampHng  and 
analysis  procedure  described  in  Method 
18.  section  7.2.  may  be  used  to 
continuously  monitor  ethylene  oxide 
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coDONitratiaa  A  the  kiiet  and  outlet  of 
the  ccQtrol  device  usi^g  a  GC/FID  or 
CC/PID;  this  procedune  may  be  used 
only  if  a  vent  may  be  suited  and 
analyzed  by  the  GC/FE)  or  GC/PID  once 
every  5  minutes  throughout  a  1-hour 
test  run. 

(A)  Follow  the  procedures  in  section 
6  of  Method  18  and  dipose  the 
appropriate  column,  analytical 
apparatus,  and  calibration  gases  for  the 
analysis  of  the  sample. 

(B)  Follow  the  procediu^s  in 
paragraphs  (bKl)(iv)(B)(2)('j7  through 
(iV)  of  this  section. 

C)  Determine  control  device  efficiency 
(%  Efi]  using  the  following  equation: 

W  —  W 
*EfF  =  — i 2^x100 

where: 

%  Eff=percent  efficiency 

W,=mass  flow  rate  into  the  control 

device 
\Vo=m8ss  flow  rate  out  of  the  control 

device 
(D)  Repeat  the  procedures  in 
paragraphs  (dKl)(i)fA)  through  (C)  of 
this  section  three  times.  The  arithmetic 
average  percent  efficiency  of  the  three 
runs  sha\\  determine  the  overall 
efficiency  of  the  control  device, 
(ii)  The  Tedlar  bag  sampling 
procedure  in  section  7.1  of  Method  18 
may  be  used  to  collect  samples  of  inlet 
and  exhaust  gas  throughout  a  1-hour  test 
run. 

(A)  Continuously  sample  a  slipstream 
of  the  control  device  inlet  and  outlet 
into  a  Tedlar  bag  by  having  a  Tedlar  bag 
attached  to  the  slipstream  for  the  entire 
duration  of  the  nm  for  an  integrated  bag 
sample.  Whenever  a  Tedlar  bag  is  full, 

a  new  bag  must  be  reattached 
immediately.  Note  the  time  the  bag  is 
changed  so  the  sample  time  and 
corresponding  flow  rates  can  be 
determined  for  each  bag. 

(B)  Follow  the  procedures  in  section 
6  of  Method  18  and  choose  the 
appropriate  cohunn,  analytical 
apparatus,  and  calibration  gases  for  the 
analysis  of  the  bag  samples  collected. 
The  bag  samples  shall  be  analyzed 
within  8  hours  of  collection. 

(C)  Follow  the  procedures  in 
paragraphs  (b)(l)(iv)(B)(2)(ii)  through 
[iv]  of  this  section. 

(D)  Etetermine  control  device 
ofriciency  [%  Efi)  using  the  equation  in 
pcjragraph  (d)(l)(i}(C)  of  this  section. 

(E)  Repeat  the  procedures  in 
paragraphs  (d)(l)(ii)(A)  through  (D)  of 
this  section  three  Umes.  The  arithmetic 
average  percent  efficiency  of  the  three 
rans  shall  determine  the  overall 
efficiency  of  the  control  device. 


(2)  Chan  \ber  exhaust  vent  (not 
manifolds  1).  For  determining  the 
efficiency '  >f  non-manifolded  chamber 
exhaust  vetit  control  devices,  either  of 
the  followmg  test  methods  (paragraph 
(d)(2)(i)  orlii)  of  this  sectioE^  may  be 
used:         \ 

(i)  The  (Irect  interface  sampling  and 
analysis  pi  ocedures  described  in 
Method  IS  ,  section  7.2  or  7.3.  may  be 
used  to  coi  itinuously  monitor  ethylene 
oxide  cpnc  entration  at  the  inlet  and 
outlet  of  tl  e  control  device  usiixg  a  GC/ 
FID  or  GO  PID;  these  procedures  may  be 
used  only  f  a  veat  may  be  sampled  and 
analyzed  t  yr  the  GC/FID  or  GC/PID  once 
per  minut<  for  the  diu-ation  of  each 
cycle  whei  i  the  chamber  exhaust  vent  is 
operated. 

(A)  Foll(  w  the  procedures  in  section 
6  of  Methc  d  18  and  choose  the 
appropriat  i  column,  analytical 
apparatus,  and  calibration  gases  for  the 
analysis  o  the  sample. 

(B)  Folic  w  the  procedure^in 
paragraph!  {b)(l)(iv)(B)(^(ji)  through 
(jV)  of  this  section. 

(C)  Dete  mine  control  device 
efficiency  %  EfO  using  the  following 
equation:   k'here: 

W  — W 

,Eff  =  — ! 51x100 

W. 


p^ent  efficiency 

rate  into  the  control 

flow  rate  oiit  of  the  control" 


where: 

%Eff  = 

VV,  =  masslflow 

devia 

Wo  =  mass 

devia 

(D)  Rep(  at  the  procedures  in 
paragraph  ;  (d)(2)(i)(A)  throiigh  (C)  of 
this  sectio  i  three  times.  The  arithmetic 
average  p«  rcent  efficiency  of  the  three 
runs  shall  determine  the  overall 
efficiency  of  the  control  device. 

(ii)  The  Pedlar  bag  sampling 
procedure  in  section  7.1  of  Method  18 
may  be  us  id  to  collect  samples  of  inlet 
and  exhau  st  gas  for  the  duration  of  each 
cycle  whe  i  the  chamber  exliaust  vent  is 
operated. 

(A)  Con  inuously  s&mple  a  sUpstream 
of  the  con  rol  device  inlet  and  outlet 
into  a  Ted  lar  hag  by  having  a  Tedlar  bag 
attached  t )  the  slipstream  for  the  entire 
duration  c  f  the  nm  for  an  integrated  bag 
sample.  W  henever  a  Tedlar  bag  is  full, 

a  new  bag  must  be  reattached 
immediati  ly.  Note  the  time  the  bag  is 
changed  s )  the  sample  time  and 
correspon  ling  flow  rates  can  be 
determine  i  for  eadi  bag. 

(B)  Foil  >w  the  procedures  in  section 
6  of  Method  18  and  choose  the 
appropria 
apparatus 


analysis  c  '  the  bag  samples  coUocted. 


e  column,  analytical 

and  calibration  gases  for  the 


The  bag  samples  shall  be  analyzed 
within  8  hours  of  collection. 

(C)  Follow  the  procedures  in 
paragraphs  (b)(l)(iv)(B)(2j(i7)  through 
[iv)  of  this  section. 

(D)  Determine  control  device 
efficiency  (%  Efi)  using  the  equation  in 
paragraph  (d)f2)(i)(C)  of  this  section. 

(E)  Repeat  the  procedures  in 
paragraphs  (d)(2)(iiKA)  through  (D)  of 
this  section  three  times.  The  arithmetic 
average  percent  efficiency  of  the  tbr^ 
runs  shall  determine  the  overaU 
efficiency  of  the  control  device. 

(iii)  In  the  event  that  the  outlet 
concentration  firom  the  control  device  is 
below  the  detection  limit  for  ethylene 
oxide  for  determining  the  efficiency  in 
paragraph  (d)(2)(i)(C)  or  Ui)(D)  of  this 
section,  the  owner  or  operator  shall 
assume  the  control  device  is  meeting  the 
standard  in  §  63.362(e)(1)  or  (2)  if  the 
inlet  ethylene  oxide  concentration  is  at 
or  below  approximately  50  ppmv. 

(e)  Determiaation  of  baseline 
parameters  for  acid-water  scrubbers. 
The  procedures  in  this  paragraph  shall 
be  used  to  determine  the  monitored 
parameters  established  in  §  63.363(b), 
(d),  or  (e)  for  acid-water  scrubbers  and 
to  monitor  the  parameters  as  established 
in  §  63.364(b). 

(1)  Ethylene  glycol  concentration.  For 
determining  the  ethylene  glycol 
concentration,  the  facility  owner  or 
operator  shall  establish  the  maximum 
ethylene  glycol  concentration  as  the 
ethylene  glycol  concentration  averaged 
over  three  test  runs;  the  sampling  and 
analysis  procedures  in  ASTM  D  3695- 
88,  Standard  Test  Method  for  Volatile 
Alcohols  in  Water  By  Direct  Aqueous- 
Injection  Gas  Chromatography, 
(incorporated  by  reference — see  §63.14) 
shall  be  used  to  determine  the  ethylene 
glycol  concentration. 

(2)  Scrubber  liquor  tank  level.  For 
determining  the  scrubber  liquor  tank 
level,  the  sterilization  facihty  owner  or 
operator  shall  establish  the  maximum 
liquor  tank  level  based  on  a  single 
measurement  of  the  liquor  tank  level 
during  one  test  run. 

(f)  Determination  ofbasdiae 
temperature  for  oxidation  units.  The 
procedures  in  this  paragra{^  shall  be 
used  to  demonstrate  the  baseline 
temperature  required  in  §  63.363(b}.  (c), 
(d),  or  (e)  for  catalytic  oxidation  units  or 
thermal  oxidation  units  and  to 
continuously  monitor  the  o^ddation 
temperature  as  established  in 

§  63.364(c). 

(1)  Sterilization  chamber  vent  The 
sterilization  facility  o%vner  m  operator 
shall  establish  the  baseline  temperature 
for  the  sterilization  chamber  vent  as  the 
temperature  for  the  catalytic  oxidation 
unit  or  the  oxidation  temperature  at  the 
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exhaust  point  from  the  thermal 
oxidation  unit  averaged  over  three  test 
runs  using  the  procedures  in  paragraph 
(b)(2)  of  this  section. 

(2)  Aeration  room  vent.  The 
sterilization  facility  owner  or  operator 
shall  establish  the  baseline  temperature 
for  the  aeration  room  vent  as  the 
temperature  fior  the  catalytic  oxidation 
unit  or  the  oxidation  temperature  at  the 
exhaust  point  from  the  thermal 
oxidation  imit  averaged  over  three  test 
runs  using  the  procedures  in  paragraph 
(d)(1)  of  this  section. 

(3)  Chamber  exhaust  vent.  The 
sterilization  facihty  owner  or  operator 
shall  establish  the  baseline  temperature 
for  the  chamber  exhaust  vent  as  the 
temperatiue  for  the  catalytic  oxidation 
unit  or  the  oxidation  temperatiu«  at  the 
exhaust  point  from  the  thermal 
oxidation  unit  averaged  over  three  test 
runs  using  the  procedures  in  paragraph 
(d)(2)  of  this  section. 

(g)  An  owner  or  operator  of  a 
sterilization  facihty  seeking  to 
demonstrate  compliance  with  the 
standards  found  at  §  63.362(c).  (d),  or  (e) 
with  a  control  device  other  than  an  acid- 
water  scrubber  or  catalytic  or  thermal 
oxidation  imit  shall  provide  to  the 
Administrator  the  information  requested 
under  §  63.363(f).  The  owner  or  operator 
shall  submit:  a  description  of  the  device: 
test  results  collected  in  accordance  with 
§  63.363(0  verifying  the  performanr*  of 
the  device  for  controlling  ethylene  oxide 
emissions  to  the  atmosphere  to  the 
levels  required  by  the  appUcable 
standards;  the  appropriate  operating 
parameters  that  will  be  monitored:  and  • 
the  frequency  of  measuring  and 
recording  to  establish  continuous 
compliance  with  the  standards.  The 
monitoring  plan  submitted  identifying 
the  compliance  monitoring  is  subject  to 
the  Administrator's  approval.  The 
owner  or  operator  of  the  sterilization 
facility  shall  install,  caUbrate.  operate, 
and  maintain  the  monitor(s)  approved 
by  the  Administrator  based  on  the 
information  submitted  by  the  owTier  or 
operator.  The  owner  or  operator  shall 
include  in  the  information  submitted  to 
the  Administrator  proposed 
performance  specifications  and  quality 
assurance  procedures  for  their  monitors. 
The  Administrator  may  request  further 
information  and  shall  approve 
appropriate  test  methods  and 
procedures. 

(h)  An  owner  or  operator  of  a 
sterilization  facility  seeking  to 
demonstrate  compliance  vrith  the 
standards  found  at  §§  63.362(d)  or  (e) 
v.ith  a  monitoring  device  or  procedure 
other  than  a  gas  chromatograph  shall 
provide  to  the  Administrator 
information  describing  the  operation  of 


the  monitoring  device  or  procedure  and 
the  parameter(s)  that  would  indicate 
proper  operation  and  maintenance  of 
the  device  or  procedure.  The 
Administrator  may  request  further 
information  and  will  specify 
appropriate  test  methods  and 
procedures. 

§63.366    Reporting  requirements. 

(a)  The  owner  or  operator  of  a  source 
subject  to  the  emissions  standards  in 
§  63.362  shall  fulfill  all  reporting 
requirements  in  §§  63.10(a).  (d),  (e),  and 
(0  of  subpart  A.  according  to  the 
apphcabiUty  in  Table  1  of  §63.360. 
These  reports  will  be  made  to  the 
Administrator  at  the  appropriate 
address  identified  in  §63.13  of  subpart 
A  of  this  part. 

(1)  Reports  required  by  subpart  A  and 
this  section  may  be  sent  by  U.S.  mail, 
fax,  or  by  another  courier. 

(i)  Submittals  sent  by  U.S.  mail  shall 
be  postmarked  on  or  before  the  specified 
date.  ^ 

(ii)  Submittals  sent  by  other  methods 
shall  be  received  by  the  Administrator 
on  or  before  the  specified  date. 

(2)  If  acceptable  to  both  the 
Administrator  and  the  owner  or 
operator  of  a  source,  reports  may  be 
submitted  on  electronic  media. 

(3)  Content  and  submittal  dates  for 
excess  emissions  and  monitoring  system 
performance  reports.  All  excess 
emissions  and  monitoring  system 
performance  reports  and  all  stmunary 
reports,  if  required  per  §  63.10(e)(3)  (vii) 
and  (viii)  of  subpart  A  of  this  part,  shall 
be  delivered  or  postmarked  within  30 
days  following  the  end  of  each  calendar 
half  or  quarter  as  appropriate  (see 

§  63.10(e)(3)  (1)  through  (iv)  for 
applicabihty).  Written  reports  of  excess 
emissions  or  exceedances  of  process  or 
control  system  parameters  shall  include 
all  information  required  in  §  63.10(c)  (5) 
through  (13)  of  subpart  A  of  this  part  as 
applicable  in  Table  1  of  §  63.360  and 
information  from  any  cahbration  tests  in 
which  the  monitoring  equipment  is  not 
in  compliance  with  PS-9  or  the  method 
used  for  temperature  calibration.  The 
written  report  shall  also  include  the 
name,  title,  and  signature  of  the 
responsible  official  who  is  certifying  the 
accuracy  of  the  report.  When  no  excess 
emissions  or  exceedances  have  occurred 
or  monitoring  equipment  has  not  been 
inoperative,  repaired,  or  adjusted,  such 
information  shall  be  stated  in  the  report. 
•  (b)  Construction  and  Reconstruction. 
The  owner  or  operator  of  each  source 
using  10  tons  shall  fulfill  all 
requirements  for  construction  or 
reconstruction  of  a  source  in  §  63.5  of 
subpart  A  of  this  part,  according  to  the 


apphcability  in  Table  1  of  §63.360.  and 
in  this  paragraph. 

(1)  Applicability,  (i)  This  paragraph 
and  §  63.5  of  subpart  A  of  this  part 
implement  the  preconstniction  review 
requirements  of  section  112(i)(l)  for 
sources  subject  to  these  emissions 
standards.  In  addition,  this  paragraph 
and  §  63.5  of  subpart  A  of  this  part 
include  other  requirements  for 
constructed  and  reconstructed  sources 
that  are  or  become  subject  to  these 
emissions  standards. 

(ii)  After  the  effective  date,  the 
requirements  In  this  section  and  in 
§  63.5  of  subpart  A  of  this  part  apply  to 
owners  or  operators  who  construct  a 
new  source  or  reconstruct  a  source 
subject  to  these  emissions  standards 
after  December  6, 1994.  New  or 
reconstructed  sources  subject  to  these 
emissions  standards  with  an  initial 
startup  date  before  the  effective  date  are 
not  subject  to  the  preconstraction 
review  requirements  specified  in 
paragraphs  (b)  (2)  and  (3)  of  this  section 
and  §  63.5(d)  (3)  and  (4)  and  (e)  of 
subpart  A  of  thispart. 

(2)  After  the  effective  date,  whether  or 
not  an  approved  permit  program  is 
effective  in  the  State  in  which  a  source 
is  (or  would  be)  located,  no  person  may 
construct  a  new  source  or  reconstruct  a 
source  subject  to  these  emissions 
standards,  or  reconstruct  a  source  such 
that  the  source  becomes  a  source  subject 
to  these  emissions  standards,  without 
obtaining  advance  written  approval 
ftDm  the  Administrator  in  accordance 
with  the  procedures  specified  in 
paragraph  (b)(3)  of  this  section  and 

§  63.5(d)  (3)  and  (4)  and  (e)  of  subpart 
A  of  this  part. 

(3)  Application  for  approxxil  of 
construction  or  reconstruction.  The 
provisions  of  paragraph  (b)(3)  of  this 
section  and  §  63.5(d)  (3)  and  (4)  of 
subpart  A  of  this  part  implement  section 
112(i)(l)oftheAct. 

(i)  General  application  requirements. 

(A)  An  owner  or  operator  who  is 
subject  to  the  requirements  of  paragraph 
(b)(2)  of  this  section  shall  submit  to  the 
Administrator  an  appUcation  for 
approval  of  the  construction  of  a  new 
source  subject  to  these  emissions 
standards,  the  reconstruction  of  a  source 
subject  to  these  emissions  standards,  or 
the  reconstruction  of  a  source  such  that 
the  source  becomes  a  source  subject  to 
these  emissions  standards.  The 
application  shall  be  submitted  as  soon 
as  practicable  before  the  construction  or 
reconstruction  is  plaimed  to  commence 
(but  not  sooner  than  the  effecti\'e  date) 
if  the  construction  or  reconstruction 
commences  after  the  effective  date.  The 
application  shall  be  submitted  as  soon 
as  practicable  before  the  initial  startup 
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date  but  no  later  than  60  days  after  the 
effective  date  ifthe  construction  or 
reconstruction  had  commenced  and  the 
initial  startup  date  had  not  occurred 
before  the  effective  date.  The 
application  for  approval  of  construction 
or  reconstruction  may  be  used  to  fulfill 
the  initial  notification  requirements  of 
paragraph  (c)(l)(iii)  of  this  section.  The 
owner  or  operator  may  submit  the 
appUcation  for  approval  well  in  advance 
of  the  date  construction  or 
reconstruction  is  planned  to  commence 
in  order  to  ensure  a  timely  review  by  the 
Administrator  and  that  the  planned 
commencement  date  will  not  be 
delayed. 

(B)  A  separate  appUcation  shall.be 
submitted  for  each  construction  or 
reconstruction.  Each  application  for 
approval  of  construction  or 
reconstruction  shall  include  at  a 
minimum: 

(1)  The  applicant's  name  and  address. 

(2)  A  notification  of  intention  to 
construct  a  new  source  subject  to  these 
emissions  standards  or  make  any 
physical  or  operational  change  to  a 
source  subject  to  these  emissions 
standards  that  may  meet  or  has  been 
determined  to  meet  the  criteria  for  a 
reconstruction,  as  defined  in  §  63.2  of 

.  subpart  A  of  this  part. 

(3)  The  address  (i.e.,  physical 
location)  or  proposed  address  of  the 
source. 

(4)  An  identification  of  the  relevant 
standard  that  is  the  basis  of  the 
apphcation. 

(5)  The  expected  commencement  date 
of  the  construction  or  reconstruction. 

(6)  The  expected  completion  date  of 
the  construction  or  reconstruction. 

(7)  The  anticipated  date  of  (initial) 
startup  of  the  source. 

(8)  The  type  and  quantity  of 
hazardous  air  pollutants  emitted  by  the 
source,  reported  in  units  and  averaging 
times  and  in  accordance  with  the  test 
methods  specified  in  the  standard,  or  if 
actual  emissions  data  are  not  yet 
available,  an  estimate  of  the  type  and 
quantity  of  hazardous  air  pollutants 
expected  to  be  emitted  by  the  source 
reported  in  imits  and  averaging  times 
specified.  The  owner  or  operator  may 
submit  percent  reduction  information,  if 
the  standard  is  established  in  terms  of 
percent  reduction.  However,  operating 
parameters,  such  as  flow  rate,  shall  be 
included  in  the  submission  to  the  extent 
that  they  demonstrate  performance  and 
compliance. 

(9)  Other  information  as  specified  in 
paragraph  (b)(3)(ii)  of  this  section  and 
§  63.5(d)(3)  of  subpart  A  of  this  part. 

(C)  An  owner  or  operator  who  submits 
estimates  or  preliminary  information  in 
place  of  the  actual  emissions  data  and 


analysis  re  quired  in  paragraphs 
(b)(3)(i)(B)  8)  and  (ii)  of  this  section 
shall  subn  it  the  actual,  measured 
emissions  data  and  other  correct 
informatics  as  soon  as  available  but  no 
later  than  With  the  notification  of 
compliance  status  required  in  paragraph 
(c)(2]  of  this  section. 

(ii)  Application  for  approval  of 
constructian.  Each  application  for 
approval  of  construction  shall  include, 
in  additioa  to  the  information  required 
in  paragra  )h  (b)(3)(i)(B)  of  this  section, 
technical :  aformation  describing  the 
proposed  lature,  size,  design,  operating 
design  ca{  acity,  and  method  of 
operation  )f  the  source  subject  to  these 
emissions  standards,  including  an 
identification  of  each  point  of  emission 
for  each  hazardous  air  pollutant  that  is 
emitted  (a  '  could  be  emitted)  and  a 
descriptio  i  of  the  planned  air  pollution 
control  sy  item  (equipment  or  method) 
for  each  emission  point.  The  description 
of  the  equipment  to  be  used  for  the 
control  of  emissions  shall  include  each 
control  de  dee  for  each  hazardous  air 
pollutant  fnd  the  estimated  control 
efficiency  (percent)  for  each  control 
device.  The  description  of  the  method  to 
be  used  fo  r  the  control  of  emissions 
shall  inch  de  an  estimated  control 
efficiency  (percent)  for  that  method. 
Such  tech  lical  information  shall 
include  a  Iculations  of  emission 
estimates  n  sufficient  detail  to  permit 
assessmei  t  of  the  vaUdity  of  the 
calculatio  is.  An  owner  or  operator  who 
submits  a  )proximations  of  control 
efficiencii  s  under  paragraph  (b)(3)  of 
this  sectic  n  shall  submit  the  actual 
control  ef  iciencies  as  specified  in     , 
paragraph  (b)(3)(i)(C)  of  this  section.  . 

(4)  App  roval  of  construction  or 
reconstru  :tion  based  on  prior  State 
preconstr  iction  review. 

(i)  The  administrator  may  approve  an 
applicati(  n  for  construction  or 
reconstru  :tion  specified  in  paragraphs 
(b)(2)  and  (3)  of  this  section  and 
§63.5(d)(  I)  and  (4)  of  subpart  A  of  this 
part  if  the  owner  or  operator  of  a  new 
or  recons  ructed  source  who  is  subject 
to  such  requirement  demonstrates  to  the 
Administi-ator's  satisfaction  that  the 
following  conditions  have  been  (or  will 
be)  met: 

(A)  Th«  owner  or  operator  of  the  new 
or  reconstructed  source  subject  to  these 
emissions  standards  has  undergone  a 
preconsti  notion  review  and  approval 
process  ii  i  the  State  in  which  the  source 
is  (or  woi  Id  be)  located  before  the 
effective  oate  and  has  received  a 
federally  enforceable  construction 
permit  th  it  contains  a  finding  that  the 
source  w  11  meet  these  emissions 
standard!  as  proposed,  if  the  source  is 
properly  luilt  and  operated; 


(B)  In  making  its  finding,  the  State  has 
considered  factors  substantially 
equivalent  to  those  specified  in 
§  63.5(e)(1)  of  subpart  A  of  this  part. 

(ii)  The  owner  or  operator  shall 
submit  to  the  Administrator  the  request 
for  approval  of  construction  or 
reconstruction  no  later  than  the 
application  deadline  specified  in 
paragraph  (b)(3)(i)  of  this  section.  The 
owner  or  operator  shall  include  in  the 
request  information  sufficient  for  the 
Administrator's  determination.  The 
Administrator  will  evaluate  the  owner 
or  operator's  request  in  accordance  with 
the  procedures  specified  in  §  63.5  of 
subpart  A  of  this  part.  The 
Administrator  may  request  additional 
relevant  information  after  the  submittal 
of  a  request  for  approval  of  construction 
or  reconstruction. 

(c)  Notification  requirements.  The 
owner  or  operator  of  each  source  subject 
to  the  emissions  standards  in  §  63.362 
shall  fulfill  all  notification  requirements 
in  §  63.9  of  subpart  A  of  this  part, 
according  to  the  appUcabihty  in  Table  1 
of  §  63.360,  and  in  this  paragraph. 

.  (1)  Initial  Notifications 

(i)(A)  If  a  source  that  otherwise  would 
be  subject  to  these  Amissions  standards 
subsequently  increases  its  use  of 
ethylene  oxide  within  any  consecutive 
12-month  period  after  December  6, 
1996,  such  that  the  source  becomes 
subject  to  these  emissions  standards  or 
other  requirements,  such  source  shall  be 
subject  to  the  notification  requirements 
of  §  63.9  of  subpart  A  of  this  part. 

(B)  Sources  subject  to  these  emissions 
standards  may  use  the  application  for 
approval  of  construction  or 
reconstruction  under  paragraph  (b)(3)(ii) 
of  this  section  and  §  63.5(d)  (3)  of 
subpart  A  of  this  part,  respectively,  if 
relevant  to  fulfill  the  initial  notification 
requirements. 

(ii)  The  owner  or  operator  of  a  new  or 
reconstructed  source  subject  to  these 
emissions  standards  that  has  an  initial 
startup  date  after  the  effective  date  and 
for  which  an  application  for  approval  of 
construction  or  reconstruction  is 
required  under  paragraph  (b)(3)  of  this 
section  and  §  63.5(d)  (3)  and  (4)  of 
subpart  A  of  this  part  sball  provide  the 
following  information  in  writing  to  the 
Administrator: 

(A)  A  notification  of  intention  to 
construct  a  new  source  subject  to  these 
emissions  standards,  reconstruct  a 
source  subject  to  these  emissions 
standards,  or  reconstruct  a  source  such 
that  the  source  becomes  a  source  subject 
to  these  emissions  standards  with  the 
application  for  approval  of  construction 
or  reconstruction  as  specified  in 
paragraph  (b)(3)(i)(A)  of  this  section; 
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(B)  A  notification  of  the  date  when 
construction  or  reconstruction  was 
commenced,  submitted  simultaneously 
with  the  application  for  approval  of 
construction  or  reconstruction,  if 
construction  or  reconstructicm  was 
commenced  before  the  effective  date  of 
these  standards; 

(C)  A  notification  of  the  date  when 
construction  or  reconstruction  was 
commenced,  delivered  or  postmarked 
not  later  than  30  days  after  such  date, 
if  construction  or  reconstruction  was 
commenced  after  the  effective  date  of 
these  standards; 

(D)  A  notification  of  the  anticipated 
date  of  startup  of  the  source,  delivered 
or  postmarked  not  more  than  60  days 
nor  less  than  30  days  before  such  date: 
and 

(E)  A  notification  of  the  actual  date  of 
initial  startup  of  the  source,  delivered  or 
postmarked  within  15  calendar  days 
after  that  date. 

(iii)  After  the  effective  date,  whether 
or  not  an  approved  permit  program  is 
effective  in  Uie  State  in  which  a  source 
subject  to  these  emissions  standards  is 
(or  would  be)  located,  an  owner  or 
operator  who  intends  to  construct  a  new 
source  subject  to  these  emissions 
standards  or  reconstruct  a  source  subject 
to  these  emissions  standards,  or 
reconstruct  a  source  such  that  it 
bteomes  a  source  subject  to  these 
emissions  standards,  shall  notify  the 
Administrator  in  writing  of  the  intended 
construction  or  reconstruction.  The 
notification  shall  be  submitted  as  soon 
as  practicable  before  the  construction  or 
reconstruction  is  planned  to  commence 
(but  no  sooner  than  the  effective  date  of 
these  standards)  if  the  construction  or 
reconstruction  commences  after  the 
effective  date  of  the  standard.  The 
notification  shall  be  submitted  as  soon 
as  practicable  before  the  initial  startup 
date  but  no  later  than  60  days  after  the 
effective  date  of  this  standard  if  the 
construction  or  reconstruction  had 
commenced  and  the  initial  startup  date 
has  not  occurred  before  the  standard's 
effective  date.  The  notification  shall 
include  all  the  information  required  for 
an  application  for  approval  of 
construction  or  reconstruction  as 
specified  in  paragraph  (b)(3)  of  this 
section  and  §  63.5(d)(3)  and  (4)  of 
subpart  A  of  this  part.  For  sources 
.subject  to  these  emissions  standards,  the 
application  for  approval  of  construction 
or  reconstruction  may  be  used  to  fulfill 
the  initial  notification  requirements  of 
§  63.9  of  subpart  A  of  this  part. 

(2)  If  an  owner  or  operator  of  a  source 
subject  to  these  emissions  standards 
submits  estimates  or  preliminary 
information  in  the  application  for 
approval  of  construction  or 


reconstruction  required  in  paragraph 
(b)(3)(ii)  of  this  section  and  §  63.5(d)(3) 
of  subpart  A  of  this  part,  respectively,  in 
place  of  the  actual  emissions  data  or 
control  efficiencies  required  in 
paragraphs  (b)(3)(i)(B)(8)  and  (ii)  of  this 
section,  the  owner  or  operator  shall 
submit  the  actual  emissions  data  emd 
other  correct  information  as  soon  as 
available  but  no  later  than  with  the 
initial  notification  of  compUance  status. 

(3)  The  owner  or  operator  of  any 
existing  sterilization  CaciUty  subject  to 
this  subpart  shall  also  include  the 
amount  of  ethylene  oxide  used  during 
the  previous  consecutive  12-month 
period  in  the  initial  notification  report 
required  by  §  63.9(b)(2)  and  (3)  of 
subpart  A  of  this  part  For  new 
sterilization  Eacihties  subject  to  this 
subpart,  the  amount  of  ethylene  oxide 
used  shall  be  an  estimate  of  expected 
use  during  the  first  consecutive  12- 
month  period  of  operation. 

§63.387    Recordkeeping  requirements. 

(a)  The  owner  or  ojwrator  of  a  source 
subject  to  the  emissions  standards  in 

§  63.362  shall  comply  with  the 
recordkeeping  requirements  in 
§§  63.10(b)  and  (c)  of  subpart  A  of  this 
part,  according  to  the  apphcabihty  in 
Table  1  of  §63.360.  and  in  this  section. 

(b)  The  owners  or  operators  of  a 
source  using  1  to  10  tons  not  subject  to 
an  emissions  standard  in  §  63.362  shall 
maintain  records  of  ethylene  oxide  use 
on  a  12-month  rolling  average  basis 
(until  the  source  changes  its  operations 
to  become  a  soiuce  subject  to  an 
emissions  standard  in  §  63.362).  These 
records  shall  be  kept  onsite  at  the  soiurs 
for  a  period  of  5  years. 

(c)  The  owners  or  operators  of  a 
source  using  less  than  1  ton  shall 
maintain  records  of  ethylene  oxide  use 
on  a  12-month  rolling  average  basis 
(until  the  source  changes  its  operations 
to  become  a  source  subject  to  the 
emissions  standards  in  §  63.362).  These 
records  shall  be  kept  onsite  at  the  source 
for  a  period  of  5  years. 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-9 
[FPMR  Amendment  A-63] 
RIN  3090-AF14 

Federal  Mail  Management 

AGENCY:  Federal  Supply  Service,  GSA. 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes 
Federal  mail  management  policy  within 
the  Federal  Property  Management 
Regulations.  The  regulation  is  necessary 
to  improve  the  management  of  Federal 
incoming,  internal,  and  outgoing  mail. 
and  to  reduce  mail  costs  through  a 
^  comprehensive  mail  management 
program.  This  mail  management 
program  requires  that  agencies  keep 
mail  processing  steps  to  a  minimum; 
apply  sound  workflow  principles;  use 
automation  and  modem  equipment. 
suppUes,  and  training  to  the  maximum 
extent  cost-effective:  and  streamline 
operations  to  increase  efficiency.  Each 
Federal  agency  is  expected  to  establish 
an  appropriate  program  for  the 
management  of  mail  at  each  agency 
facility  as  well  as  on  an  agencywide 
basis. 

EFFECTIVE  OATE:  December  6,1994. 

FOR  FURTHER  HIPORMATION  CONTACT:  Bill 
Percival,  Mail  Management  Branch 
(703-305-7577). 

SUPP1.EMEMTARY  INFORMATKM:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
significant  rule  for  the  purposes  of 
Executive  Order  12866. 

Regulatory  Flexibility  Ad 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment.  Therefore  the 
Regulatory  Flexibility  Act  does  not 
apply. 

List  of  Subjects  in  41  CFR  Part  101-9 

Government  property  management. 
Mail  management 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  Chapter  101  is 
amended  as  follows: 

Part  101-9  is  added  to  Subchapter  A. 
General,  to  read  as  follows: 

PART  101-9-FEDERAL  MAIL 
MANAGEMENT 

101  -9.000    Scope  of  part. 

Sul)part  101-e.l— General  Provisions 

101-9.101  Au(hority. 
101-9.102  Objective. 
101-9.103    Definitions- 

Sut>part  101-0.2— Program  Implementation 

101-9.201    Agency  responsibilities. 

101-9.202    Operational  cost  control 

functions  at  a  facility  level. 

Suijpart  10l-4.»-Report)ng  Requirements 

1 01  -9. 301     Agency  mai  1  manager 

information. 
101-9.302    Agency  mai!  program  data. 
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Subpart  101-S.4— GSA  Responsibilities  and 
Sarvicaa 

Subpart  101-0.5— U.S.  Postai  Service 
Assistanca 

Subpart  101-0.49-4llustr8tions 
101-9.4900    Scope  of  subpart. 
101-9.4901     [Reserved] 
101-9.4902    Format  for  mail  profile  data. 

Authority:  Sec.  2.  Pub.  L.  94-575.  as 
amended;  44  U.S.C  2904;  Sec.  205(c],  63  Stat 
390;  40  U.S.C  486(c). 

§101-0.000   Scope  Of  part 

This  part  sets  forth  policy  for 
efficient,  effective,  and  economical 
management  by  Federal  agencies  of 
incoming,  internal,  and  outgoing  mail. 

Subpart  101-0.1— General  Provisions 

§101-0.101    Authority. 

Section  2  of  Public  Law  94-5  75 .  the 
Federal  Records  Management 
Amendments  of  1976  (FRMA),  as 
amended,  requires  the  Administrator  of 
General  Services  to  provide  guidance 
and  assistance  to  Federal  agencies  on 
records  management,  which  includes 
the  processing  of  mail  by  a  Federal 
agency.  GSA's  responsibility  extends  to 
all  Federal  agencies. 

§101-0.102    Objective. 

The  objective  of  mail  management  is 
to  ensure  rapid  handling  and  accurate 
delivery  of  mail  throughout  the  agency 
at  minimum  cost  consistent  with  agency 
mission  requirements. 

§101-0.103    Dafinitions. 

In  part  101-9,  the  following 
deHnitions  apply: 

Addressing  standards  means  the  rules 
and  regulations  governing  the 
addressing  of  mail,  developed  by  the 
U.S.  Postal  Service,  that  enhance  the 
processing  and  delivery  of  mail,  reduce 
"undeliverable  as  addressed"  mail,  and 
provide  cost  reduction  opportunities. 

Class  of  mail  means  the  classes  of 
mail  (First-Class,  Second-Class,  Third- 
Class,  Fourth-Class,  and  Express  Mail) 
established  by  the  U.S.  Postal  Service 
for  U.S.  domestic  mail. 

Courier  means  a  private  delivery 
company  or  an  individual  that  works  for 
such  a  company. 

Expedited  mail  is  a  generic  term  used 
to  describe  mail  to  be  delivered  faster 
than  U.S.  Postal  Service  delivery  of 
First,  Second,  Third,  and  Fourth-Class 
mail. 

Facility  means  any  location  where 
mail  is  processed  for  dispatch. 

Facility  mail  manager  means  the 
persons  responsible  for  mail 
management  at  a  facility. 

Federal  agency  or  agency  means  any 
executive  department  as  defined  in  5 
U.S.C.  101.  a  wholly  owned 
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Govemi  lent  corporation  as  defined  in 
31  U.S.C.  9101,  any  independent 
establishment  in  the  executive  branch  as 
definedjn  5  U.S.C  104,  any 
establislment  in  the  legislative  or 
judicial  branch  of  the  Government 
(except  the  Supreme  Court,  the  Senate, 
the  House  of  Representatives,  and  the 
Architect  of  the  Capitol  and  any 
activities  under  the  direction  of  the 
Architect  of  the  Capitol). 

Ixiconting  mail  means  mail  coming 
into  the  agency  delivered  by  an  outside 
source  ( /endor  or  agency). 

Intent  al  mail  means  mail  that  is 
transmi  ted  within  an  agency  by  that 
agency'i  i  mail  center  staff,  including 
worldw  de  distribution,  and  is  not 
process  id  for  delivery  py  the  U.S.  Postal 
Service  or  any  private  company. 

Lettei  means  a  message  directed  to  a 
specific  person  or  address  and  recorded 
in  or  on  a  tangible  object.  A  message 
consist;  of  any  information  or 
intelligi  ince  which  is  recorded  on 
tangible  objects  such  as  paper  in  sheet 
and  card  form,  or  magnetic  media. 

Mail  neans  letters,  hard  copies  of 
electro!  ic  communications, 
memori  nda,  post  and  postal  cards, 
documi  nts,  drawings,  microfiche, 
publics  ions,  catalogs  and  other  hard 
copy  cc  mmunications,  as  well  as 
packag(  s  meeting  U.S.  Postal  Service 
size  and  weight  requirements,  for 
distribution  or  dispatch  regardless  of  the 
distribution,  dispatch,  or  delivery 
methoc  including  messengers  and 
courier  >.  An  item  is  considered  mailable 
if  it  me  ;ts  the  following  requirements 
set  by  t  le  U;S.  Postal  Service:  a  mailable 
item  is  an  item  that  will  not  injure 
people  or  property,  weighs  70  pounds  or 
less,  an  d  is  not  more  than  108  inches 
(combi  led  length  and  girth).  Mailability 
requirt  tnents,  restrictions,  and 
except  ons  are  found  in  the  U.S.  Postal 
Service 's  Domestic  Mail  Manual  (other 
mail  v(  ndors  provide  similar  written 
guidan  :e  for  items  sent  via  their 
delivei  y  services). 

Mail  center  means  a  centralized 
locatio  1  where  mail  is  processed. 

Mai.  piece  design  means  preparation 
of  lett(  rs,  cards,  and  flats  consistent 
with  L  S.  Postal  Service  requirements 
and  re  ;ommendations. 

Mai.  preparation  means  those 
proces  >es  involved  in  preparing  mail  for 
dispati  h  in  such  a  way  that  it  meets 
U.S.  Pi  istal  Service  requirements.  These 
proces  >es  include,  but  are  not  limited 
to:  son  ing,  barcoding,  banding,  air 
contro  tagging  (ACT),  designing  mail 
pieces  and  palletizing. 

Mes.  enger  means  an  agency  employee 
who  d  ilivers  agency  mail. 

Out,  oing  mail  means  mail  generated 
from  \  ithin  an  agency  facility  that  is 


addressed  for  delivery  outside  that 
facility;  i.e.,  within  or  outside  the 
agency,  and  is  processed  for  delivery  by 
the  U.S.  Postal  Service  or  a  private 
company. 

Service  standard  means  the         ' 
dependability  (consistency  of  arrival  at 
addressee's  location)  and  timeliness 
(meets  delivery  standard  established  for 
the  class  of  service  procured)  of  mail 
delivery.  * 

Special  services  means  services  for 
fees  other  than  postage;  e.g.,  registered, 
certified,  insured,  business  reply  mail, 
merchandise  return,  certificates  of 
mailing,  and  return  receipts. 

Worksharing  means  presorting, 
barcoding,  or  otherwise  processing 
outgoing  mail  in  such  a  way  as  to 
qualify  for  reduced  postage  rates. 
Agencies  may  participate  in 
worksharing  through  contracts  with 
vendors,  when  authorized  by  that 
agency  to  enter  into  such  contracts,  or 
through  in-house  efforts. 

Subpart  101-0.2— Program     « 
Implementation 

§101-0.201    Agency  responsibilities. 

The  head  of  each  agency,  or  his  or  her 
designee,  must  designate  an  agency  mail 
manager  to  be  responsible  for 
establishing  an  agencywide  mail 
management  program.  The  agency  mail 
manager  must  have  visibility  within  the 
agency  and  be  at  a  managerial  level 
enabling  him  or  her  to  execute  an 
agencywide  program.  The 
responsibilities  of  the  agency  mail^ 
manager  include: 

(a)  Ensuring  agencywide  awareness 
and  compliance  with  the  mail 
management  standards  set  forth  by  the 
U.S.  Postal  Service  in  the  Domestic  Mail 
Manual,  the  International  Mail  Manual, 
the  Memo  to  Mailers,  and  the  Postal 
Bulletin,  as  well  as  GSA  standards  and 
guidelines. 

(b)  Negotiating  on  behalf  of  the  agency 
with  the  U.S.  Postal  Service  for  mail 
related  services  and  implementing 
operational  procedures  for  services 
acquired  from  private  delivery  vendors 
and  couriers. 

(c)  Developing  and  distributing 
throughout  the  agency  an  agency  mail 
cost  control  program.  The  agency  cost 
control  program  must  include,  in 
addition  to  written  policies  regarding 
actions  and  procedures  necessary  to 
provide  timely  and  cost-effective 
dispatch  and  delivery  of  mail,  a  plan  for 
transition  to  automated  mailing 
procedures,  including:  automated 
addressing,  address  list  management,  * 
and  electronic  mail.  This  program  must 
include: 


(1)  Developing  and  issuing  on  an 
agencywide  basis  program  directives, 
guidance,  and  policies  for  timely  and 
cost-effective  mail  management.  Copies 
of  program  directives,  policies,  and 
guidance  must  be  avaikble  for 
inspection  by  GSA.  This  includes  at  a 
minimum: 

(i)  Instructing  mailers  to  use 
expedited  mail  only  when  required. 
Mail  managers  should  require  that 
mailers  avoid  excessive  use  of  expedited 
mail  services.  Generally,  expedited  mail 
should  not  be  used  on  Fridays, 
weekends,  or  the  day  before  a  holiday. 
When  expedited  mail  is  needed  on 
Fridays,  weekends,  or  the  day  before  a 
holiday,  the  mail  manager  must 
coordinate  with  the  mailer  to  ensure 
delivery  to  the  addressee.  For  example, 
if  the  addressee's  building  will  not  be 
opened  consider  other  delivery 
arrangements.  The  mail  manager  must 
establish  control  procedures  including 
written  instructions  on  cost-effective 
use  of  expedited  mail  and  must  review 
scheduled  expedited  mail  dispatches  to 
determine  if  expedited  service  is 
necessary.  If  expedited  mail  is  not 
necessary,  alternatives  to  be  considered 
include,  but  are  not  limited  to:  First- 
Class  and  Priority  Mail,  from  the  U.S. 
Postal  Service  and  package  delivery 
services  fi^m  other  vendors,  if  the 
agency  has  the  authority  to  contract  for 
or  enter  into  agreements  with  such 
vendors  and  in  accordance  with  any 
existing  contracts  or  agreements  for 
such  services  to  which  the  agency  is  a 
party. 

(ii)  Maximizing  agency  cost-effective 
participation  in  worksharing  programs. 
This  includes  proper  address  list 
management,  compliance  with 
automation  addressing  standards, 
presorting,  and  barcoding. 

(2)  Monitoring  through  the  agency's 
local  mail  managers  at  all  mail  facilities, 
mailings,  and  other  mail  management 
activities  using  onsite  inspections, 
checklists,  or  other  inspection/review 
methods. 

(3)  Developing  and  directing  agency 
programs  and  plans  for  proper  use  of 
transportation,  equipment,  and  supply 
vendors,  relative  to  mail  management.     . 

(4)  Maintaining  records  of  agencywide 
volumes  (in  pieces)  and  agency  postage 
expenditures  (in  dollars)  by  class, 
weight,  special  services,  and  subclass/ 
rate  category  of  mail.  One  consohdated 
report  on  outgoing  mail  volumes, 
postage  expenditures,  and  mailable 
matter  dispatched  to  all  carriers  must  be 
maintained.  (Suggested  format  appears 
in  §  101-9.4902.) 

(5)  Estabhshing  procediues  for  the 
review  and  verification  of  vendor 
chaiges  including  charges  contained  in 


the  U.S.  Postal  Service's  Official  Mail 
AccounUng  System  billings.  U.S.  Postal 
Service  charges  and  other  vendor 
charges  must  be  reviewed  and  verified 
at  each  facility  to  ensure  billing 
acciUBcy. 

(6)  Ensuring  that  facility  mail 
managers  increase  their  knowledge  and 
skills  in  mail  management  on  a 
continuing  basis.  Training  sources 
include,  but  are  not  limited  to:  U.S. 
Postal  Forums.  Postal  Customer  Coimcil 
meetings,  and  training  offered  by  the 
GSA  Interagency  Training  Center. 

§  101-9.202    Operational  cost  control 
functions  at  the  facility  level. 

The  following  operations  and 
procedures  are  applicable  to  all  Federal 
mail  centers,  facilities,  and  offices  that 
generate  and  process  mail.  Each  facility 
must  designate  a  mail  manager.  The 
facility  mail  manager  is  responsible  for: 

(a)  Reviewing,  on  a  continuing  basis, 
facility  mail  practices  and  procedures  to 
identify  opportimities  for  improvement 
and  simplification. 

(b)  Providing  centralized  control  at 
each  facility  of  all  mail  processing 
activities  including  regularly  scheduled 
and  specialized  mail  messenger 
services,  equipment,  and  personnel. 

(c)  Providing  training  which: 

(1)  Informs  all  levels  of  facility 
personnel  on  cost-effective  mailing 
practices  for  incoming,  internal,  and 
outgoing  mail.  ^ 

(2)  Includes  supplemental  guidance 
and  instruction  in  a  format  designed  for 
easy  reference,  revision,  and  use  by 
persons  processing  incoming,  internal. 
and  outgoing  mail  or  using  mail 
messenger  operations.  Such  information 
must  be  distributed  to  all  persons 
processing  mail  and  users  of  mail 
messenger  services. 

(d)  Establishes  a  policy  of  and 
procedures  for  participation  in  the 
Cooperative  Administrative  Support 
Unit  (CASU)  program  where  applicable 
and  when  cost-effective.  A  CASU  can 
typically  provide  pickup,  sorting,  and 
dispatch  of  mail  through  a  CASU- 
managed  mail  center. 

(e)  Where  authorized,  contracting  for 
worksharing  programs  when  mail 
volumes  or  lack  of  resources  for  proper 
mail  preparation;  e.g.,  presorting  and 
barcoding.  make  contracting  for    ' 
worksharing  the  cost-effective  choice. 
Any  solicitation  for  contracting  for  a 
mail  center  must  require  the  contractor 
to  comply  with  operational  procedures 
of  the  agency  mail  cost  control  program. 

(f)  Conducting  discussions  with  local 
U.S.  Postal  Service  for  mail  related 
services  and  implementing  operational 
procedures  for  services  acquired  fit)m 
mail  delivery  vendors  or  couriers. 


(g)  Processing  mail  by  class  with 
expedited  mail,  First-Class.  and  Priority 
Mail  being  processed  before  lower 
classes  of  mail. 

(h)  Attempting  to  deliver  mail  to  the 
action  office  (the  office  responsible  for 
taking  action  on  the  mail  once  it  is 
received)  within  6  hours  after  it  is 
received  by  the  agency  bom  the  carrier. 
Every  attempt  should  be  made  to  deliver 
mail  to  the  address  or  addressee's  office; 
however,  incoming  bulk  business  rate 
mail  addressed  to  an  individual  may  be 
discarded  if  the  facility  cannot  readily 
ascertain  the  name  or  whereabouts  of 
the  addressee.  Incoming  First-Class  mail 
that  cannot  be  deUvered  must  be 
returned  to  the  sender,  per  the  U.S. 
Postal  Service's  Domestic  Mail  Manual. 

(i)  Reporting  imauthorized  use  of 
agency  postage  including  penalty  or 
commercial  mail  stamps,  meter 
impressions,  or  other  postage  indicia 
immediately  upon  discovery  to  the 
agency  Inspector  General  or  internal 
security  office,  as  appropriate. 

(j)  Reporting  mail  center  deviations 
from  the  agency's  occupational,  safety 
and  health  program,  in  accordance  with 
29  CFR  part  1960  and  29  CFR  part  1910. 

(k)  Establishing  and  implementing 
procedures  to  ensure  that  mail  complies 
with  U.S.  Postal  Service  addressing 
standards  which  include  automated  and 
electronically  generated  mailing 
addresses  in  order  to  eliminate  as  many 
handwritten  addresses  as  possible. 
Compliance  includes  ensuring  machine 
readability,  proper  formatting,  use  of 
directionals  (N.  Main  St.,  4th  St..  NW. 
etc.),  and  acciirate  mail  preparation  for 
the  various  classes  and  discount  rates 
and/or  for  the  best  possible  delivery 
service.  The  U.S.  Postal  Service 
publications  (Dom^c  Mail  Manual. 
International  Mail  Manual,  Memo  to 
Mailers,  and  the  Postal  Bulletins) 
contain  all  U.S.  Postal  Service 
regulations  for  proper  mail  preparation 
and  dispatch,  and  must  be  utilized  at 
each  location  where  outgoing  mail  is 
processed. 

(1)  Establishing  and  reviewing 
annually  in  conjunction  with  the  agency 
security  office,  a  mail  security  program 
to  ensure  appropriate  security 
requirements  while  not  creating  undue 
delay  in  mail  processing.  The  mail 
security  program  must,  at  a  minimum, 
detail  policy  and  procedures  for  safe 
and  secure  facility  operations  and  for 
the  safe  transportation  and  processing  of 
mail. 

(m)  Reviewing,  prior  to  the  creation  of 
the  pieces  to  be  dispatched,  all  mailings 
which  will  (i)  consist  of  200  or  more 
pieces,  or  (ii)  weigh  50  or  more  pounds, 
including  mail  to  be  dispatched  on 
behalf  of  the  agency  by  a  third  party,  for 
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example,  the  Govemment  Printing 
Office,  to  ensure  that  the  agency's  needs 
are  met  at  the  lowest  possible  cost.  Mail 
managers  will  coordinate  with  agency 
printing  specialists  about  the  mailing 
portion  of  contracted  printing  jobs  prior 
to  entering  into  a  printing  agreement. 

(n)  EstaSlishing  and  piiolishing  the 
facility's  mail  delivery  and  pickup 
times,  based  on  need  for  service, 
established  through  the  study  of  mail 
volumes  and  service  requirements.  The 
facility  mailjQanager's  goal  is  to  provide 
service  to  Ae  facility  at  the  lowest 
possible  cost.  Ckmsistency  in  mail 
pickup  and  delivery  can  help  achieve 
the  goal. 

(o)  Maintaining  close  Uaison  with 
agency  correspondence  managers  and 
providing  guidance  on  correspondence 
management  decisions  such  as  the 
development  and  design  of  mailing 
materials  including:  Business  Reply 
Mail,  letterhead,  mailing  labels,  and 
envelope  design. 

(p)  Notifying  facility  personnel  that 
personal  incoming,  internal,  and 
outgoing  mail  may  not  be  processed  in 
agency  htcilities.  An  exception  may  be 
granted  at  a  facility  for  personnel  living 
on  the  facility,  personnel  stationed 
outside  the  United  States,  or  other 
situations  where  agency/facility 
personnel  would  otherwise  suffer 
hardship. 

Subpart  101-9.3 — Reporting 
Requirements 

§  1 01  -6.301    Agency  maM  manager 
information. 

Agencies  will  provide  GSA  with  the 
name,  title,  mailing  address,  voice  and 
fax  telephone  number  (if  applicable)  of 


the  design  ated  agency  mail  manager  (see 
§  101-9.21 11),  and  must  update  the 
informatii  n  as  necessary.  This 
informatit  n  will  be  submitted  to  GSA  as 

follows:  G  eneral  Services 
Administration,  Attn:  Mail  Management 
Branch  (pfeXM),  Room  815,  Washington, 
DC  2G406k)001. 

9 1 01  -9.30t    Agency  wiR  program  data. 

(a)  Ageacies  will  maintain  data,  on 
mail  volumes  and  postage  expenditures. 
This  datakvill  conform  with  the 
requiremints  of  §  101-9.201(c)(4)  of  this 
part.  Maiitaining  this  information  is 
critical  fc^  agencies  to  accurately 
manage  tl  eir  mail  programs  and  to 
gauge  the  impacts  of  rates  and 
classifical  ion  changes. 

(b)  Age:  icies  are  encouraged  to  submit 
narrative! ,  at  the  end  of  each  fiscal  year, 
on  cost  s«  vings  achieved  through  more 
efficient  i  lail  management,  especially 
workshar  ng  efforts.  The  narratives 
should  hi  jhlight  specific  cost  saiangs 
achieved  is  a  result  of  mail 
consolidi  tion,  presorting,  barcoding, 
use  of  a  n  ore  cost-effective  class  of 
mail,  etc.  In  addition,  the  narrative 
should  SI  ecify  whether  discoimts  in 
mail  pres  jrtir.g  and  barcoding  are 
gained  th  -ough  contracts  with  vendors 
or  throug  i  in-house  worksharing  efforts. 
Submit  n  uratives  to  the  GSA  address  in 
§101-9.iDl. 


Subpart 


01-9.4— GSA 


Respons  biiities  and  Services 


GSA  pi  Qvides  agency  support  in  the 
followin;  areas:  arranging  for  extensions 
of  servic  from  the  U.S.  Postal  Service 
(i.e..  enh  incements  of  services  based  on 
specializ  id  requirements  as  defined  by 


the  Domestic  Mail  Manual);  establishing 
liaisons  with  U.S.  Postal  Service  at  the 
national  level;  providing  support  in 
developing  procedures  vinth  mail 
delivery  vendors;  providing  assistance 
in  developing  and  implementing 
worksharing  programs;  providing 
assistance  in  developing  poUcy  and 
guidance  in  mail  management  and  mail 
operations;  providing  onsite  assistance 
visits;  assisting  with  mail  center  layout 
and  design  specifications;  and  providing 
training  in  mail  program  management 
and  effective  mail  operations. 

Subpart  101-9.5— U.S.  Postal  Service 
Assistance 

The  U.S.  Postal  Service  provides 
agency  support  in  the  following  areas: 
supplies  required  for  mail  processing 
such  as  bags,  tags,  trays,  hampers, 
priority  envelopes,  etc.;  guidance  on  . 
mail  processing  through  national 
account  representatives  and  other  U.S. 
Postal  Service  personnel  assigned  to 
assist  customers;  training  such  as  Postal 
Customer  Councils  and  U.S.  Postal 
Forums;  and  brochures,  booklets, 
pamphlets,  video  tapes,  posters,  and 
other  published  materials  on  mail 
processing,  mail  classes,  discount 
procedures,  and  current  rate  structure. 

Subpart  101-9.49— tllustrations 

§101-9.4900    Scope  of  subpart 

This  subpart  contains  illustrations 
suggested  for  use  in  connection  with  the 
subject  matter  covered  in  Part  101-9. 

§  1 01 .9-4901    [Resenf  edl 
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Dated:  September  29, 1994. 
JuHa  M.  Staich, 

Acting  Administrator  of  General  Services. 
4FR  Doc.  94-29957  Filed  12-5-94,  8.45  am) 
■UMCOOK< 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

Public  Health  Service 

42CFR  Part 493 

IHsa-217-Fq 

RIN0938-AG88 

Medicare,  Medicaid  and  CLIA 
Programs;  Extension  of  Certain 
Effective  Dates  for  Clbiicai  Latwratory 
Requirements  and  Personnel 
Requirements  for  Cytologists 

AGENCY:  Health  Care  Financing 
Administration  (HCFA)  and  Public 
Health  Service  (PHS).  HHS. 
ACTION:  Final  rule  with  comment  period. 

SUMMARY:  This  final  rule  extends  certain 
effective  dates  for  clinical  laboratory 
requirements  in  regulations  published 
on  February  28, 1992,  which 
implemented  provisions  of  the  Clinical 
Laboratory  Improvement  Amendments 
of  1988  (CLIA)  and  announces  our 
approval  of  a  certifying  organization  for 
qualifying  cytotechnologists.  This  rule 
extends  the  date  by  which  an  individual 
must  enroll  in  an  HCFA-approved 
cytology  proficiency  testing  (PT) 
program  and  the  date  by  which  an 
individual  with  a  doctoral  degree  must 
possess  board  certification  to  qualify  as 
a  director  of  a  laboratory  that  performs 
high  complexity  testing.  In  addition,  we 
are  extending  the  phase-in  of  the  quality 
control  requirements  applicable  to 
unmodified,  moderate  complexity  tests 
cleared  for  commercial  distribution  by 
the  Food  and  Drug  Administration 
(FDA).  We  are  extending  the  date  to 
meet  applicable  CLIA  QC  requirements 
for  laboratories  using  commercial, 
nonmodiflcd  tests  to  fulfill  certain 
quality  control  (QC)  requirements. 

These  effective  date  extensions  do  not 
reduce  the  current  requirements  for 
quality  test  performance.  The  date 
extensions  are  necessary  due  to  the 
limited  number  and  scope  of  currently 
operating  cytology  PT  program.s, 
resource  constraints  that  have  prevented 
commencement  of  the  substantial 
number  of  quality  ccAitrol  reviews,  and 
,  inability  of  many  laboratory  directors  to 
complete  certification  requirements 
within  the  time  period  originally 
specified. 


DATES:  The  x  regulations  are  effective  , 
on  Decemb  n  6, 1994.  Comments  will  be 
consideredjif  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  th^  5  p.m.  on  February  6, 
1996.  I 

AODRESSESJ  Mail  written  comments  (1 
original  an^  3  copies)  to  the  following 
address:  H<  alth  Care  Financing 
Administrs  lion.  Department  of  Health 
and  Humai  Services,  Attention:  HSCJ- 
217-FC,  P.  D.  Box  26676,  Baltimore,  MD 
21207. 

If  you  pr  ifer,  you  may  deliver  your 
written  coi  mients  (1  original  and  3 
copies)  to  ( ne  of  the  following 
addresses:  ^oom  309-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  S'  \/.,  Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building, 
6325  Seciu  ity  Boulevard,  Baltimore,  MD 
21207. 

Because  if  staffing  and  resource 
limitation:   we  cannot  accept  comments 
by  facsimi  a  (FAX)  transmission.  In 
commentii  g,  please  refer  to  file  code 
HSQ-217-  -C.  Comments  received 
timely  wil  be  available  for  public 
inspection  as  they  are  received, 
generally  t  Bginning  approximately  3 
weeks  ahe   publication  of  a  document, 
in  Room  3i  i9-G  of  the  Department's 
offices  at  2  )0  Independence  Avenue, 
SW.,  Wash  ington,  DC,  on  Monday 
through  Fi  day  of  each  week  firom  8:30 
a.m.  to  5  pim.  (phone:  (202)  690-7890). 
FOR  FURTHtR  INFORMATION  CONTACT: 
Josephine  ^.  Simmons  (410)  597-5882. 

SUPPLEME^  FARY  INFORMATKM: 
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28, 1992,  we  published 
Register  at  57  FR  7002. 
ions  with  an  opportunity  for 
that  set  forth 
requiremelits  for  laboratories  that  are 
subject  to  ]LIA. 
These  n  ;ulations  established  uniform 
for  all  laboratories 
location,  size  or  type.  In 
the  regulations;  we  included 

that  would  ensur^the 
lervice  and  be  in  the  best 
the  public  health.  We 
that  a  rule  of  this  scope 

for  laboratories  to 
i  and  to  implement  the  new 
s.  Therefore,  certain 

were  phased-in  and  given 
effective  dates.  We  also 
address  comments  on  the 
8  rule  and  make 

,  if  necessary,  in  a 
inal  rule. 

6,  1994,  we  published  a 
ion  in  the  Federal  Register, 
This  revision  to  the 
8.  1992  rule  extended  the 


time  for  individuals  to  meet  the 
educational  qualifications  for  a 
cytotechnologist  by  either  completing  a 
training  program  or  being  certified  by  an 
approved  organization.  These  changes 
were  made  to  prevent  the  loss  of 
qualified  persoimel  in  the  field-of 
cytotechnology  and  to  allow  the 
Diep>artment  the  time  necessary  to 
recognize  organizations  that.certify 
cytology  personnel. 

In  the  February  28, 1992  regulations, 
there  are  three  prospectively  set  dates 
that  need  extensions  to  prevent 
disruption  in  implementation  of  the 
CLIA  requirements.  At  §493.855, 
Standard;  Cytology:  Gynecologic 
examinations,  we  requited  the 
laboratory,  by  January  1, 1994,  to  enroll 
each  individual  engaged  in  the 
examination  of  gynecologic  preparations 
in  a  PT  program  approved  by  HCFA.  At 
§493.1202,  Standard;  Moderate  or  high 
complexity  testing,  or  both:  Effective 
from  September  1, 1992,  to  September  1. 
1994.  we  established  quality  amtrol 
(QC)  requirements  for  "high  complexity 
or  moderate  complexity  tests  including 
less  stringent  requirements  for 
unmodified,  moderate  complexity 
testing  cleared  for  commercial 
distribution  by  the  FDA.  At  §493.1203. 
Standard;  Moderate  or  high  complexity 
testing,  or  both:  Effective  beginning 
September  1. 1994,  we  established  a 
mechanism  for  laboratories  using 
comTnercial,  non-modified  tests  to  fulfill 
certain  QC  requirements  by  following 
manufacturer's  instructions  that  have 
been  reviewed  and  determined  by  the 
FDA  to  meet  applicable  CLIA  QC 
requirements.  At  §493.1443,  Standard; 
Laboratory  director  qualifications,  until 
September  1, 1994,  an  individual 
holding  a  doctoral  degree  may  qualify 
with  either  (1)  board  certification,  or  (2) 
two  years  of  laboratory  training  or 
experience,  or  both,  and  two  years  of 
experience  directing  or  supervising  high 
complexity  testing.  After  September  1, 
1994,  all  individuals  qualifying  with  a 
doctoral  degree  must  have  board 
certification. 

For  each  of  these  requirements,  we 
allowed  what  we  considered  as 
adequate  time  for  laboratories  to  enroll 
personnel  in  a  HCFA-approved  cytology 
PT  program,  for  manufacturers  to  obtain 
a  QC  review  from  the  FDA,  and  for 
individuals  to  obtain  certifications, 
given  our  planned  publication  date  of 
the  final  regulations.  However, 
approximately  16,000  comments  were 
received  on  the  February  28  rule,  which 
required  rcevaluation  of  numerous 
provisions. 

As  of  January  1994,  no  cytology  PT 
program  had  met  the  requirements  for 
HCFA  approval,  we  have  not  yet  been 
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able  to  implement  the  FDA  review  of 
QC  instructions,  and  we  do  not 
anticipate  that  a  final  rule  will  be  issued 
prior  to  the  September  1994  date 
affecting  the  board  certification 
requirement  for  an  individual  vdth  a 
doctoral  degree  to  qualify  as  a  laboratory 
director.  Therefort,  we  need  to  extend 
these  prospectively  set  dates  to  allow 
time  for  laboratories  and  individuals  to 
meet  the  CLIA  requirements. 

In  the  regulations  published  on 
February  28, 1992,  we  established  a 
pathway  at  §  493.1483  that  allows  an 
individual  to  qualify  as  a 
cytotechnologist  if  she  or  he  is  certified 
in  cytotechnology  by  an  HHS-approved 
agency.  In  the  preamble  to  this  rule,  we 
are  announcing  HHS  approval  of  an 
agency  to  certify  cytotechnologists. 

In  this  rule  ne  also  address  the 
comments  we  received  in  response  to 
two  major  areas:  Effective  dates  for 
implementation  of  the  requirements 
mentioned  above  and  approval  of  an 
agency  to  certify  cytotechnologists.  The 
comments  on  implementation  effective 
dates  focused  on  the  need  for  phase-in 
periods,  feasibility  of  achieving 
compliance  with  the  requirements  by 
the  end  of  the  phase-in  periods,  and 
alternatives  to  the  phase-in  periods.  The 
-•omments  on  the  cytology  qualification 
"equirements  included 
recommendations  that  HHS  approve  an 
agency  that  certifies  cytotechnologists. 

II.  Responses  to  Comments 

A.  Proficiency  Testing  of  Individuals 
Who  Examine  Gynecological 
Preparations  (§  493.855) 

Section  493.855  requires  that  a 
laboratory  ensure  that,  as  of  January  1, 
1994,  each  individual  performing 
gj'necologic  cytology  services  is 
enrolled  in  a  gynecologic  cytologj-  PT 
program  approved  by  HCFA.  A  Request 
for  Proposal  was  issued  for  a  contractor 
to  undertake  procurement  of  glass  slides 
necessary  to  operate  the  cytology  PT 
program  nationally.  We  received  no 
responses.  However,  we  did  receive 
comments  from  the  cytology  societies 
and  individuals  indicating  that  the 
program  was  logistically  and  financially 
unworkable.  The  Centers  for  Disease 
Control  and  Prevention  (CDC) 
cosponsored  a  cytology  symposium  in 
November  1993  to  estabUsh  possible 
alternatives  to  providing  a  cytology  PT 
program.  In  December  1993.  the  Qinical 
Laboratory  Improvement  Advisory 
Committee  (CUAC)  established  under 
§  493.2001  of  our  regulations 
recommended  that  legislative  and 
regulatory  changes  be  pursued  to 
provide  for  an  alternative  program  for 
cytology  PT,  mcluding  encouraging 


private  or  State-administered  programs 
to  meet  current  regulations.  To  date, 
only  two  cytology  PT  programs  have 
applied  for  HCFA  approval.  The  two 
programs  are  State-operated  and 
enrollment  capacity  is  limited. 

Comment:  One  group  of  commenters 
believed  that  the  PT  requirements,  as 
currently  written,  are  impossible  to 
implement.  The  commenters  noted  the 
Umited  availability  of  PT  programs  and 
believed  that  the  timeframe  for 
implementing  cytology  PT  is  unrealistic. 

Response:  We  understand  the 
commenters'  concerns.  Although  a  State 
program  has  been  approved  for  calendar 
year  1995,  it  has  not  been  possible  to 
im.plement  a  national  program  within 
the  timeframe  specified  in  the 
regulations.  Therefore,  in  this  final  rule, 
we  are  changing  the  effective  date  for 
individuals  to  enroll  and  participate  in 
a  HCFA-approved  cytology  PT  program 
ft^om  January  1, 1994  to  January  1, 1995. 
Enrollment  by  this  date  is  required  if  an 
approved  program  is  available  in  the 
State  in  which  the  individual  is 
employed. 

For  individuals  engaged  in  the 
examination  of  gynecologic  preparations 
who  are  employed  in  a  State  in  which 
an  approved  cytology  PT  program  is 
available,  cytology  PT  enrolbnent  and 
participation  is  required  beginning 
January  1, 1995.  For  individuals 
engaged  in  the  exaimination  of 
gynecologic  preparations  who  are 
employed  in  a  State  in  which  a  HCFA- 
approved  cytology  PT  program  is  not 
available  beginning  January  1, 1995, 
enrollment  and  participation  in  cytology 
PT  is  required  when  a  HCFA-approved 
program  becomes  available.  We 
recognize  that  additional  time  is  needed 
for  development  and  approval  of 
cytology  PT  programs  that  will  apply 
nationwide.  Presently,  the  major 
impediment  in  making  cytology  PT 
available  on  a  national  basis  is  the 
difficulty  in  obtaining  a  sufficient 
number  of  properly  referenced  glass 
slides,  h  has  been  suggested,  and  we 
agree,  that  programs  using  facsimiles  of 
glass  slides  (for  example, 
transparencies,  computer  images,  etc.) 
should  be  considered  for  PT  purposes. 
We  plan  to  revise  the  regulations  to 
allow  approval  of  programs  that  employ 
testing  media  other  than  glass  slides. 
The  CDC  is  undertaking  studies  to 
evaluate  alternative  cytology  PT    - 
programs.  If  alternative  programs  are 
feasible,  we  will  ensure  that  such 
programs  are  comparable  to  glass  side 
programs.  Implementation  of  PT  using 
alternative  media  will  be  phased-in  to 
familiarize  cytology  persoimel  and 
evaluate  the  programs.  During  the 
phase-in.  we  will  ensure  th^ 


individuals  are  not  penalized  due  to 
Jjerformance  in  an  alternative  program. 
We  believe  that  this  approach  will  meet 
the  statutory  mandate  that  PT  be 
available  nationwide  to  evaluate  the 
performance  of  all  cytologj'  personnel. 

B.  Quality  Control  Requirements  for 
Unmodified.  Moderately  Complex  Tests 
(§§493.1202  and  493.1203) 

Sections  493.1202  and  493.1203 
provide  for  a  2-year  phase-in  period 
during  which  manufacturers  could 
submit  QC  instructions  relevant  to  their 
products  to  FDA  for  review  and 
clearance.  Under  the  regulations, 
laboratories  would  be  in  compliance 
with  the  QC  provisions  of  part  493 
subpart  K  by  meeting  less  stringent  QC 
requirements  and  following  the 
manufacturer's  instructions,  as  long  as 
the  laboratory  has  not  modified  the 
instrument,  kit,  or  test  system's 
procedure. 

Comment:  Of  the  approximately 
16,000  letters  of  comment  received  in 
response  to  the  February  28, 1992 
regulations,  nearly  300  were  in 
reference  to  the  general  QC 
requirements  of  subpart  K.  Over  25 
percent  of  these  commenters  were 
opposed  to  allowing  a  laboratory  to 
meet  the  CLL\  QC  requirements  by 
following  the  manufacturer's  FDA- 
cleared  QC  instructions.  The  majority  of 
commenters  indicated  that  all 
laboratories  should  be  subject  to  the 
same  QC  requirements.  Less  than  two 
percent  of  the  commenters  agreed  v»riih 
the  provision.  Approximately  two 
percent  of  the  commenters  expressed 
concern  that  a  laboratory  may  be 
penalized  if  the  FDA  does  not  complete 
the  assessment  of  a  manufactiuer's  QC 
instructions  prior  to  the  end  of  the 
phase-in  period. 

Response:  We  acknowledge  the 
commenters'  concerns.  Having 
encountered  difficulties  in  commencing 
the  review  of  manufacturers'  QC 
instructions,  we  are  extending  the 
effective  date  of  §493.1203.  which 
contains  the  quality  control     - 
requirements  for  moderate  or  high 
complexity  testing,  or  both,  from 
September  1,  1994  to  September  1, 
1996.  In  addition,  we  are  extending  the 
September  1. 1994  sunset  date  until 
September  1, 1996  of  §  493.1202.  which 
contains  the  quality  control  standards 
for  moderate  or  high  complexity  testing, 
or  both. 

C.  Board  Certification  of  a  Laboratory 
Director  With  Doctoral  Degree 
(§  493.1443(b)(3)) 

Section  493.1443(b)(3)  provides  that  a 
director  of  a  laboratory  performing  high 
complexity  testing  who  has  an  earned 
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doctoral  degree  in  a  chemical,  physical, 
biological  or  clinical  laboratory  science 
6om  an  accredited  institution  must,  as 
of  September  1, 1994,  be  certified  by  a 
board  recognized  by  HI)S.  The  2-yeat 
phase-in  was  designed  to  allow  tOlS 
additional  time  to  review  requests  for 
approval  of  certification  programs  and 
to  ensure  that  a  laboratory  director  with 
a  doctoral  degree  had  sufficient  time  to 
successfully  complete  the  requirements 
for  board  certification. 

A  number  of  commenters  on  the  final 
rule  suggested  that  board  certification 
not  be  a  mandatory  requirement  for 
currently  employed  individuals.  In 
addition,  CLIAC  has  suggested,  and  we 
are  considering,  development  of 
alternative  provisions  to  qualify 
currently  employed  individuals  vdth  a 
doctoral  degree  on  the  basis  of 
laboratory  training  or  experience,  in  Ueu 
of  requiring  board  certification. 
Furthermore,  in  at  least  one  specialty, 
there  is  currently  no  board  certification, 
but  a  program  is  being  developed. 

Comment:  One  commenter  suggested 
that  doctoral  degree  training  and 
education  were  sufficient  vkritliout 
requiring  board  certification  to  qualify 
as  a  laboratory  director.  One  commenter 
agreed  with  requiring  board 
certification. 

Response:  In  reply  to  these  comments 
and  to  the  recommendations  of  CLIAC, 
we  are  allowing  additional  time  to 
review  the  qualifications  required  to 
ensure  that  they  are  appropriate.  We  are 
extending  the  phase-in  period  in 
§493.1443  fi-om  September  1.  1994.  to 
September  1, 1996  to  allow  additional 
time  for  this  evaluation. 

Comment:  One  commenter  suggested 
that  the  director  be  board  certified  in  the 
specialty  of  testing  that  the  laboratory 
performs. 

Response:  We  recognize  that,  at  this 
time,  not  all  specialties  have  board 
certification  programs.  In  at  least  one 
specialty,  certification  programs  are 
being  developed.  To  allow  additional 
time  for  boards  to  request  HHS 
approval,  for  us  to  review  the 
requirements  for  appropriateness,  and  to 
ensure  that  laboratory  directors  can 
continue  to  meet  the  requirements  as 
boards  apply,  we  are  extending  the  time 
period  in  §493.1443  from  September  1, 
1994,  to  September  1,  1996. 

D.  Agency  Approved  by  HHS  To  Certify 
Cytotechnologists  (§  493.1483(b)(2)) 

In  the  personnel  requirements  in  ' 
§  493.1483(b)(2),  an  individual  may 
qualify  as  a  cytotechnologist  if  he  or  she 
is  certified  in  cytotechnology  by  a 
certifying  agency  approved  by  HHS.  In 
response  to  the  regulations  published 
February  28,  1992,  numerous 


commenters  suggested  that  the 
American  Society  of  Clinical 
Pathol^sts  (ASCP)  be  recognized  by^ 
the  Department  since  it  is  a  national 
certifying  agency  for  cytotechnologists 
in  the  United  States.  The  ASCP  appUed 
for  approval  and  provided  materials  in 
suppolt  of  its  request  for  recognition  as 
a  cytotechnologist  certifying  agency. 
The  quBlifications  used  by  ASCP  to 
qualify  an  individual  as  a 
cytotechnologist  include  both 
educational  and  training  components 
that  are  similar  to,  or  more  stringent 
than,  tne  ctirrent  CLIA  requirements  for 
cytotedhnologists.  In  addition,  ASCP 
requires  successful  completion  of  a 
competency  examination  to  measure 
skills  ih  cytology.  Since  the  ASCP's 
requirnnents  for  certifying  individuals 
in  cytotechnology  meet  the  CLIA  , 
requirements,  we  are  announcing  that, 
effective  on  the  date  of  publication  of 
this  rule,  we  have  approved  the  ASCP 
as  a  certifying  agency  for 
cj-totechnologists.  Cytotechnologists 
certified  by  ASCP  now  meet  the  CLIA 
cytotechnologists  personnel 
qualification  requirements. 
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required  by  the  Adininistrative 
Act,  we  generally  provide  for 
to  be  effective  30  days  after 
of  publication  unless  we  find 

to  waive  the  delay.  We 
that  these  revisions  are  essential 
iffective  implementation  of  the 
I  irogram  and  should  be 
implei  lented  immediately.  Delaying  the 
effecti  re  date  of  this  regulation  would 
potent  ally  disrupt  public  access  to 
labora  ory  services  and  create 
confusion  among 
labora  ories  in  understanding  the 

ds  they  must  meet.  Accordingly, 
good  cause  to  waive  the  delayed 
effecti  ^e  date  as  contrary  to  the  public 
intere!  t. 

rv.  Re  'ulatory  Impact  Statement 

We   enerally  prepare  a  regulatory 
flexibi  iity  analysis  that  is  consistent 
with  t  le  Regulatory  Flexibility  Act 
(RFA)  [5  U.S.C.  601  through  612)  unless 
the  Se  :retary  certifies  that  a  final  rule 
will  ni  (t  have  a  significant  economic 
impac  on  a  substantial  number  of  small 
entitie  5.  For  purposes  of  the  RFA,  all 
labora  ones  are  considered  to  be  small 
entitle  3.  Individuals  and  States  are  not 
incluc  ed  in  the  definition  of  a  small 
entity 

Als<  ,  section  1102(b)  of  the  Act 
requir  (s  the  Secretary  to  prepare  a 
regula  ory  impact  analysis  if  a  final  rule 
may  h  ive  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  ruial  hospitals.  This  analysis  must 


conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
llQ2(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

'    This  final  rule  extends  the  date  by 
which  an  individual  must  enroll  in  an 
approved  cytology  proficiency  testing 
program,  the  date  by  which  an 
individual  with  a  doctoral  degree  must 
obtain  board  certification  to  qualify  as  a 
director  of  a  laboratory  that  performs 
high  complexity  testing,  and  the 
expiration  date  of  the  phase-in  for 
quality  control  requirements  for 
unmodified,  moderate  complexity 
testing  cleared  through  the  FDA  510(k) 
or  PMA  processes.  Because  controlling 
components  of  the  regulations  (for 
example,  approved  PT  programs  and 
approved  board  certification  programs) 
are  not  yet  fully  in  place,  compliance 
with  these  existing  regulations  is 
unachievable  for  most  laboratories  and 
their  personnel.  Extending  the  phase-in 
periods  will  result  in  continuation  of 
previously  published  requirements  and 
will  not  result  in  changed  costs,  savings, 
burden  or  opportimities  to 
manufacturers,  laboratories,  individuals 
administering  tests,  or  patients  receiving 
them. 

This  rule  also  annoimces  the  approval 
of  ASCP  as  a  certifying  agency  for 
cytotechnologists.  The  February  28, 
1992  regulation  added  certification  by 
an  approved  certifying  agency  as  an 
optional  method  of  qualifying  as  a 
cytotechnologist.  The  majority  of  those 
who  commented  on  the  cytotechnologist 
qualification  requirements  specified  in 
the  February  28, 1992  rule  identified 
certification  by  ASCP  as  the  preferred 
alternative  method  of  qualifyir.j:!  and 
recommended  that  ASCP  be  ap;  roved 
by  HHS  as  a  certifying  agency.  The 
ASCP's  certification  requirements  have 
been  shown  to  meet  or  exceed  CLIA 
requirements;  therefore,  the 
aimouncement  of  ASCP's  approval 
should  be  well  received  by  all  affected 
entities. 

We  are  not  preparing  an  analysis  for 
either  the  RFA  or  section  1102(b)  of  the 
Act  since  we  have  determined,  and  the 
Secretary  certifies,  that  this  final  rule 
will  not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and  will  not  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 
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IV.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  imder  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

Lists  of  Subjects  in  42  CFR  Part  493 

Grant  programs— health,  Health 
facilities.  Laboratories,  Medicaid, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

PART  49;^-LABORATORY 
REQUIREMENTS 

Part  493  is  amended  as  follows: 

1.  The  authority  citation  for  part  493 
is  revised  to  read  as  follows: 

Authority:  Sec.  353  of  the  Public  Health 
Service  Act,  sees.  1102, 1861(e).  the  sentence 
following  sections  l»61(s)(14),  1861{sKl5). 
and  1861(s)(16)  of  the  Social  Security  Act  (42 
U.S.C.  263a,  1302, 1395x(e),  the  sentence 
following  1395x(s)(14),  1395x(s)(15),  and 
1395x(s)(16). 

§493.855    [Amended] 

2.  In  §  493.855(a).  "January  1, 1994." 
is  revised  to  read  "January  1. 1995.  if 
available  in  the  State  in  which  he  or  she 
is  employed." 

3.  Section  493.1202  is  amended  by 
revising  the  section  heading  to  change 
the  expiration  date  firom  September  1, 
1994  to  September  1. 1996  and  reads  as 
follows: 

§493.1202    Standard;  Moderate  or  high 
complexity  testing,  or  tx)th:  Effective  from 
September  1. 1992  to  SeptemtMr  1. 1996. 

5.  In  §  493.1203,  the  section  heading 
is  revised  to  change  the  effective  date 
fiom  September  1, 1994  to  September  1, 
1996  and  read  as  follows: 

§493.1203    Standard;  Moderate  or  high 
complexny  testing,  or  both:  Effective 
beginning  September  1, 1996. 

§493.1443    [Amended] 

6.  Section  §  493.1443  is  amended  as 
set  forth  below: 

a.  In  §493.1443(b)(3)(ii).  "September 
1, 1994"  is  revised  to  read  "September 
1. 1996". 

b.  In  §  493.1443{b)(3)(ii)(C). 
"September  1, 1994,"  is  revised  to  road 
"September  1. 1996,". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program;  Catalog  of  Federal  Domestic 
Assistance  Program  No.  93.773,  Medicai«— 
Hospital  Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 


Dated:  August  24.  1994. 

Bruce  C  Vladeck. 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  September  6, 1994. 
Philip  R.  Lee, 

Assistant  Secretary  for  Health. 
Dated:  September  28,  1994. 
Donna  E.  Shalala, 
Secretary. 

[FT?  Doc.  94-29914  Filed  12-5-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7104 
[AK-932-143<M)1;  AA-68374] 

Partial  Revocation  of  Executive  Order 
Dated  October  8. 1914,  as  Modified; 
Alaska 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARV:  This  order  revokes  an 
Executive  order,  as  modified,  insofar  as 
it  affects  approximately  84  acres  of 
public  land  withdrawn  for  the  Bureau  of 
Land  Management's  Powersite  Reserve 
No.  460  at  Salmon  Creek,  neeir  Juneau. 
The  land  is  no  longer  needed  for  the 
purpose  for  which  it  was  withdrawn. 
This  action  also  allows  the  conveyance 
of  the  land  to  the  State  of  Alaska,  if  such 
land  is  otherwise  available.  Any  land 
described  herein  that  is  not  conveyed  to 
the  State  is  opened  and  will  be  subject 
to  the  terms  and  conditions  of  Public 
Land  Order  No.  5186,  as  amended,  and 
any  other  withdrawal  of  record. 
EFFECTIVE  DATE:  December  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  Office,  222 
W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599. 907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988),  and  by  Sectirai  17(d)(1)  of 
the  Alaska  Native  Claims  Settlement 
Act.  43  U.S.C.  1616(d)(1)  (1988),  it  is 
ordered  as  follows: 

1.  The  Executive  Order  dated  October 
8, 1914.  as  modified,  which  vnthdrew 
public  land  for  the  Bureau  of  Land 
Management's  Powersite  Reserve  No. 
460  in  the  Salmon  Creek  area,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Copper  River  Meridian 
T.  41  S..  R.  67  E.. 


Sees.  2.  3,  9, 10. 11.  and  12,  partly 
surveyed,  and  more  particularly 
described  as: 

All  lands  within  1/2  mile  of  that  pcnion 
of  the  channel  of  Salmon  Creek  which  lies 
between  its  point  of  discharge  into  Ga<;tineau 
Channel  about  3  miles  northwest  of  Jilheau, 
and  a  point  5  miles  above  said  point  of 
discharge:  except  such  lands  as  are  embracnd 
in  the  Joint  Final  Power  Permit  (Juneau 
02879)  granted  to  the  Alaska-Gastineau 
Mining  Company,  under  the  Act  of  February 
15, 1901  (31  Stat.  790),  by  the  Secretary  of 
Agriculture  and  the  Secretary  of  the  Interior 
on  January  24, 1918,  and  lands  within  50  feet 
of  the  marginal  liraite  thereof;  and  except  all 
lands  within  100  feet  of  the  center  line  of 
Salmon  Creek  from  its  mouth  to  the  dam  at 
Salmon  Creek  Reservoir,  located  and 
described  in  said  permit.  Excluded  from  the 
land  described  above  is  all  land  *vithin  the 
boundary  of  the  Federal  Energy  Regulatory 
Commission  Power  Project  No.  2307 
(approximately  263  acres). 

The  area  described,  less  the  exclusion, 
contains  approximately  84  acres. 

2.  The  State  of  Alaska  application  for 
selection  made  under  Section  6(b)  of  the 
Alaska  Statehood  Act  of  July  7. 1958, 48 
U.S.C.  note  prec.  21  (1988),  and  under 
Section  906(e)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43 
U.S.C.  1635(e)  (1988),  becomes  effective 
without  further  action  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Register,  if  such  land  is 
otherwise  available.  Land  not  conveyed 
to  the  State  is  opened  and  will  be 
subject  to  the  terms  and  conditions  of 
Public  Land  Order  No.  5186,  as 
amended,  and  any  other  withdrawal  of 
record. 

Dated:  Novembn  28. 1994. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-140;  FCC  94-267] 

Revision  of  Radio  Rules  and  Policies 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petitions  for 

reconsideration. 

StMMMARY:  In  the  Second  Memorandum 
Opinion  and  Order  (Second 
Reconsideration  Order),  the 
Commission  revises  the  national  radio 
ownership  limits  to  permit  minority 
broadcasters  to  own  a  controlling 
interest  in  up  to  25  AM  and  25  FM 
stations,  and  to  permit  non-minority 
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broadcasters  to  hold  a  non-controlling 
interest  in  an  additional  five  AM  and 
five  FM  stations  over  the  general 
national  limits  that  are  controlled  by 
minorities  or  small  businesses.  The 
Commission  declines  to  revise  its  local 
radio  ownership  limits  or  its  rules  and 
policies  regarding  time  brokerage.  The 
actions  taken  in  the  Second 
Reconsideration  Order,  in  conjunction 
with  the  other  actions  taken  in  this 
proceeding,  are  needed  to  permit  radio 
broadcasters  to  combine  resources,  as 
well  as  to  provide  greater  opportunities 
for  minority  and  small  business 
broadcasters. 

EFFECTIVE  DATE:  January  5, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Hinckley  Halprin,  Mass  Media  Bureau, 
Policy  and  Rules  Division,  (202)  632- 
7792. 

SUPPl^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Second 
Reconsideration  Order  in  MM  Docket 
No.  91-140.  adopted  October  20. 1994. 
and  released  November  8, 1994. 

The  complete  text  of  the  Second 
Reconsideration  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW, 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service,  2100  M  Street, 
NW.  Washington,  DC  20036.  (202)  857- 
3800. 

Synopsis  of  Second  Reconsideration 
Order 

1 .  The  Second  Reconsideration  Order 
resolves  issues  raised  in  three  petitions 
for  reconsideration  of  the  Memorandum 
Opinion  and  Order  in  MM  Docket  No. 
91-140.  7  FCC  Red  6387  (1992),  57  FR 
42701  (Sept.  16, 1992)  {First 
Reconsideration  Order).  Those  petitions 
were  filed  by  the  League  of  United  Latin 
American  Citizens  (LULAC),  the 
National  Association  of  Black  Owned 
Broadcasters,  Inc.  and  the  National 
Black  Media  Coalition  (NABOB/NBMC), 
and  the  Telecommunications  Research 
and  Action  Center  and  the  Washington 
Area  Citizens  Coalition  Interested  in 
Viewers'  Constitutional  Rights  (TRAC/ 
WACC).  The  Second  Reconsideration 
Order  also  addresses  a  Petition  for  Rule 
Making  (RM-a414)  filed  by  the  National 
Association  of  Broadcasters  (NAB),  and 
denies  a  NABOB/NBMC  request  for  stay 
and  rescission  of  the  previous  increase 
in  the  national  ownership  rules. 

2.  The  first  Reconsideration  Order, 
upon  which  the  Second  Reconsideration 
Order  is  based,  revised  the  Commission 
rules  governing  the  ownership  of 
interests  in  multiple  radio  stations.  The 
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First  Rea  msideration  Order  revised 
%  73.3555  of  the  Commission's  Rules  (47 
CFR  73.3  i55)  to  increase  the  national 
radio  owi  lership  limit  from  12  AM  and 
12  FM  st4  tions  to  20  AM  and  20  FM 
stations. '  "he  Commission  also  revised 
the  natioi  lal  minority  ownership  cap. 
which  hail  permitted  non-minority 
owners  td  take  a  non-controlling  interest 
in  an  adcitional  two  AM  and  two  FM 
stations  tnat  were  minority-controlled, 
and  pennitted  minority  owners  to  hold 
a  controlling  interest  in  14  AM  and  14 
FM  staticps.  The  First  Reconsideration 
Order  modified  the  rule  to  permit  all 
owners  ttf  take  a  non-controlling  interest 
in  an  adational  three  stations  per  • 

service  al  ove  the  national  caps  if  those 
stations  \  rare  controlled  by  minorities  or 
small  bus  inesses.  It  declined  to  adopt  a 
provision  allowing  minority 
broadcasl|ers  to  own  more  stations 
outright. 

3.  The  •'irst  Reconsideration  Order 
also  relaj  ed  the  local  ownership  limit, 
which  ha  1  been  one  AM  and  one  FM 
station  p<  r  area,  to  permit  common 
ownershi  >  of  up  to  two  AM  and  two  FM 
stations,  lepending  on  the  size  of  the 
market.  a)ecifically.  in  markets  with  15 
or  more  stations,  an  individual  or  group 
was  penriitted  to  acquire  up  to  two  AM 
and  two  ]  M  stations  provided  that  the 
combine(  audience  shares  of  those 
stations  <  id  not  exceed  25  percent  of  the 
local  rad  o  market.  In  markets  with 
fewer  tha  1 15  stations,  a  single  owner 
was  pemjitted  to  acquire  a  total  of  three 
stations,  too  more  than  two  of  which 
may  be  ii  the  same  service  (i.e.,  AM/ 
AM/FM  <  r  AM/FM/FM),  provided  that 
the  group  owner's  stations  represent  less 
than  half  of  the  total  number  of  stations 
in  the  market.  The  First  Reconsideration 
Order  als )  declined  to  revisit  the 
Commiss  on's  prior  determination  that 
certain  til  ne  brokerage  arrangements 
would  be!  treated  as  attributable 
ownershib  interests  for  purposes  of  the 
multiple  )wnership  rules. 

4.  Tne  second  Reconsideration  Order 
generally  affirms  the  rules  adopted  in 
the  First  iecon-iideration  Order,  except 
that  the  C  ommission  has  decided  to 
revise  th«  national  ownership  rule  with 
respect  tc  minority  and  small  business 
broadcasi  ers.  The  Second 
Reconsicwration  Order  increase  the 
national  imits  for  minority  owners  to 
25  AM  ai  d  25  FM  stations,  and  raises 
to  five  th  !  number,  in  excess  of  the 
national  imits,  of  minority  or  small 
business  :ontroned  AM  or  FM  stations 
in  which  a  non-minority  broadcaster 
may  hole  a  non-controlling  interest. 

5.  In  ac  dition,  because  oi  concerns 
raised  by  a  number  of  parties  with 
respect  tc  the  effects  of  the  revised  rules 
on  comp(  tition  and  diversity  in  radio 


markets,  the  Commission,  on  its  own 
motion,  reviews  the  radio  ownership 
rules  in  light  of  relevant  economic  and 
antitrust  principles.  Pursuant  to  its 
analysis  of  these  principles,  the 
Commission  concludes  that  the  radio 
ownership  rules  are  consistent  with 
established  principles  of  competitive 
analysis  and  at  the  present  time  provide 
adequate  safeguards  to  ensure 
acceptable  levels  of  diversity  in  the 
radio  marketplace. 

Local  Ownership  Limits 

6.  The  First  Reconsideration  Order 
revised  §  73.3555  to  permit  a  single 
owner  in  a  larger  market  to  own  up  to 
two  AM  and  two  FM  stations,  subject  to 
an  audience  share  cap  of  25  percent, 
and  to  permit  an  ovtmer  in  a  smaller 
market  to  own  up  to  three  stations, 
provided  that  no  more  thantwo  are  in 
the  same  service  and  that  the  stations 
represent  fewer  than  half  of  the  total 
number  of  stations  in  the  area.  A 
"market"  is  defined  with  respect  to 
overlapping  signal  contours.  For 
instance,  the  relevant  market  with 
respect  to  a  combination  of  two  stations 
in  the  same  market  would  encompass 
those  two  stations  as  well  as  all  other 
radio  stations  whose  principal 
conununity  contours  overlap  those  of 
the  two  stations  involved  in  the 
proposed  transaction. 

7.  Urging  reconsideration,  LULAC 
argues  that  the  new  local  rules 
disadvantage  small  stations,  and 
reiterates  its  suggestion  that,  rather  than 
change  the  local  ownership  rules,  the 
Commission  should  allow  greater 
consolidation  for  financially  failing 
radio  stations.  NABOB/NBMC  reiterate 
their  previous  argument  that  increased 
ownership  limits  will  substantially 
reduce  opportimities  for  increased 
minority  ownership  in  broadcasting  and 
will  force  minority  broadcasters  out  of 
the  radio  industry.  In  opposition,  NAB 
contends  that  adoption  of  LULAC's 
proposal  would  impede  the  positive 
efiects  of  the  new  rules. 

8.  The  Commission  notes  that  it 
directly  addressed  LULAC's  suggestion 
to  adopt  a  failed  station  standard  in  the 
First  Reconsideration  Order.  It 
concludes  that  LULAC's  argument,  that 
its  "failing"  station  would  permit  a 
troubled  station  to  obtain  ownership 
relief  well  before  it  actually  fails,  does 
not  adequately  address  the 
Commission's  fundamental  concern 
with  the  vitality  of  the  industry 
generally.  It  therefore  finds  that  LULAC 
has  presented  no  new  evidence  or 
argument  to  revisit  that  review.  The 
Commission  also  concludes  that 
NABOB/NBMC  likewise  have  not 
presented  any  new  information  that 
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would  persuade  it  to  further  modify  the 
local  limits. 

9.  While  it  does  not  modify  its  local 
ownership  rules,  the  Commission  does 
make  a  minor  correction.  A  reference  to 
"the  most  recent  published  audience 
share  data  available  at  the  time  that  the 
application  is  filed"  was  deleted  &x)m 

§  73.3555(a){3)(iii)  when  that  rule 
section  was  revised  (and  renumbered) 
pursuant  to  the  First  Reconsideration 
Order.  That  deletion  was  inadvertent, 
and  the  quoted  provision  was  intended 
by  the  Commission  to  remain  in  the 
rules.  Section  73.3555(a)(3)(iii)  will  be 
modified  to  reinsert  that  language,  as  set 
forth  below. 

10.  In  its  petition  for  rule  making. 
NAB  su^ests  that  when  only  one  of  the 
stations  in  a  proposed  combination  has 
a  principal  community  contour  that 
would  place  the  transaction  in  a  market 
of  15  or  more  stations,  the  parties  to  the 
transaction  should  be  permitted  to  elect 
whether  to  be  governed  by  (1)  the  rules 
for  small  markets  based  on  the  niunber 
of  stations  overlapping  the  smaller 
facility's  contour  (thus  avoiding  the 
audience  share  limitation);  or  (2)  the 
rules  for  large  markets,  but  with  the 
audience  share  calculated  based  on  all 
counties  receiving  any  one  of  the  15  or 
more  stations  coimted  as  in  the  market 
pursuant  to  §  73.3555(a)(3)(ii). 

11.  NAB  also  proposes  that  the  local 
ownership  rule  be  modified  so  that 
ownership  of  "not  greater  than  50 
percent"  of  the  stations  in  a  market 
would  be  permitted  rather  than  the 
current  "less  than  50  percent"  rule.  In 
addition.  NAB  contends  that  any  single 
station  or  AM/FM  combination  licensee 
should  be  allowed  in  all  situations  to 
add  one  additional  station  to  common 
ovraership. 

12.  Finally,  in  the  event  the  above 
changes  are  not  adopted.  NAB  believes 
that  a  clear  and  hberal  set  of  criteria 
should  be  established  for  requests  for 
waiver  of  the  local  ownership  rule  in 
traditionally  small  markets.  Among  the 
critical  elements  of  any  waiver  policy 
according  to  NAB.  would  be  the  effort 
to  save  a  dark  or  failing  station. 

13.  Duke  Broadcasting,  commenting 
on  the  NAB  petition,  raises  similar 
concerns  wiOi  the  contour-based  market 
definitions  in  the  new  rules  when 
applied  in  small  markets,  but  proposes 
a  different  solution.  Duke  suggests  a 
delineation  of  two  tiers  of  markets  based 
on  Metropolitan  Statistical  Area  (MSA) 
ranking,  with  "larger"  markets  still 
subject  to  the  combined  audience  share 
limitation  of  25  percent,  and  "smaller" 
markets  not  subject  to  the  combined 
audience  share  limitation  in  the  absence 
of  a  showing  that  the  particular 
combined  share  exceeding  25  percent 


creates  an  excessively  high 
concentration  of  audience.  Duke 
proposes  that  MSAs  ranked  above  150 
would  be  placed  in  the  larger  market 
tier,  while  those  ranked  150  and  below, 
as  well  as  non-MSA  markets,  would  be 
placed  in  the  smaller  tier. 

14.  The  Commission  declines  to 
modify  the  local  ownership  rules.  It 
notes  that  in  designing  the  signal 
overlap  standard,  it  specifically  rejected 
suggestions  that  Arbitron  data,  MSAs 
(proposed  by  Duke  here)  or  other 
narrow  geographic  designations  be 
employed  to  count  the  number  of 
stations  in  a  market.  It  concludes  that 
there  is  no  evidence  to  suggest  that  the 
rationale  underlying  the  adoption  of  the 
contour  overlap  approach — a  more 
accurate  measure  of  where  a  station's 
signal  can  be  adequately  received  and. 
therefore,  where  it  can  con^>ete  for 
listeners — is  any  less  appropriate  for 
stations  in  smaller  markets  under  the 
circvunstances  presented  by  NAB  and 
Duke.  It  notes  that  a  station  combination 
with  an  aggregate  principal  community 
contour  overlapped  by  15  or  more 
stations  can  be  expected  to  compete  for 
listeners  with  those  stations,  and  the 
audience  share  cap  is  applied  in  such  a 
case  as  an  additional  safeguard  intended 
to  identify  potential  concentration 
problems  that  may  threaten  diversity 
and  competition. 

15.  The  Commission  states  that  it 
declines  to,  in  effect,  ignore  those 
stations,  such  as  Class  C  FM  stations, 
with  superior  signal  coverage.  It  also 
declines  to  redefine  the  area  to  which 
county-by-county  audience  share 
calculations  apply  in  the  manner 
suggested  by  NAB.  The  Commission 
believes  that  the  suggested  change 
would  unduly  dilute  the  diversity  and 
competition  safeguards  adopted  in  its 
previous  orders,  and,  in  any  event, 
would  not  reflect  competitive 
conditions  in  the  areas  in  which  stations 
proposed  to  be  combined  provide  the 
majority  of  their  service,  i.e.,  within 
their  principal  community  contours. 

16.  With  respect  to  NAB's  other 
proposals,  the  Commission  notes  that  it 
already  expressly  rejected  a  change  of 
the  rule  applicable  to  markets  of  fewer 
than  15  stations  to  permit  ownership  of 
half  of  the  stations  in  a  small  market 
because  it  could  result  in  an 
unwarranted  level  of  consofidation  in 
too  many  markets.  Further,  the 
Commission  states  that  it  is  not 
persuaded  that  the  specific  changes 
NAB  advocates  are  warranted  as  a 
means  of  rescuing  failing  or  dark 
stations.  The  Conmiission  is  concerned 
that  the  proposed  changes  would  be 
applicable  without  regud  to  the 
circumstances  of  an  individual  facility 


or  its  financial  condition,  and  would 
have  the  potential  to  increase 
concentration  signifcantly.  It  also 
believes  that  cases  involving  a  genuine 
threat  of  station  failure  are  best 
addressed  via  a  waiver  process  that  can 
appropriately  account  for  the  specific 
factual  circumstances  at  hand. 
Moreover,  the  Commission  states  that 
because  of  the  variety  of  circumstances 
that  may  be  present  in  any  given  radio 
market,  requests  for  waiver  of  the  rule 
should  not  be  limited  to  specific 
criteria. 

Minority  Ownership  and  Small 
Business  Incentives 

1 7.  NABOB/NBMC  urge  the 
Commission  to  reinstate  the  aspect  of 
the  prior  rule  that  permitted  minority- 
ovraed  companies  to  take  a  controiling 
interest  in  additional  stations  above  the 
national  ownership  caps.  NABOB/ 
NBMC  maintain  that  the  change  from 
the  prior  rule  will  decrease  the  total 
number  of  stations  that  can  be 
controlled  by  existing  minority 
licensees,  and,  with  the  increase  of  the 
national  ownership  limits  generally, 
will  lead  to  further  concentration  of  ^ 

ownership  in  the  broadcast  industry, 
diluting  substantially  the  opportunities 
for  increased  minority  ownership. 
NABOB/NBMC  also  contend  that  the 
First  Reconsideration  Order  did  not 
provide  evidence  with  which  to 
evaluate  the  effect  of  the  rule  changes 
on  minority  ownership,  and  they 
reiterate  their  argiunent  that  the 
Commission's  appropriations  legislation 
prohibits  modification  of  the  minority 
ownership  incentive.  Further,  NABOB/ 
NBMC  reiterate  their  request,  denied  in 
the  First  Reconsideration  Order,  that  the 
national  ownership  limits  be  returned  to 
12  stations  per  service.  LULAC, 
NABOB/NBMC  and  NAB  urge  the 
Commission  to  repeal  the  small 
business  incentive  estabUshed  in  the 
First  Reconsideration  Order.  LULAC 
and  NAB  argue  that  adoption  of  the 
small  business  incentive  violated  the 
AdminisUative  Procedure  Act  (APA),  5  * 
U.S.C.  553,  because  such  an  incentive 
was  not  proposed  in  the  initial  Notice  of 
Proposed  Rule  Making  in  this 
proceeding.  They  also  maintain  that  the 
small  business  incentive  will  dilute  or 
otherwise  undermine  any  incentive  for 
group  owners  to  invest  in  minority- 
controlled  stations. 

18.  The  Commission  states  that  it 
continues  to  beUeve.  as  discussed  both 
above  and  previously  in  this  docket, 
that  further  expansion  of  the  national 
ownership  limits  would  not  hinder 
diversity  of  viewpoint  and  could  spur 
competition  in  the  industry.  The 
Commission  notes  that  the  arguments 
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raised  by  petitioners  with  respect  to  the 
increase  in  the  general  natioiial 
ownership  limits  from  12  to  20  stations 
per  service  were  fully  addressed  earlier 
in  thisproceeding. 

19.  Ico  Commission  is  persuaded  by 
petitioners,  however,  that  permitting 
minority  owners  to  hold  a  controlling 
interest  in  additional  radio  stations  will 
serve  the  goal  of  increasing  minority 
ownership  without  posing  a  significant 
threat  to  competition  or  diversity.  It  will 
therefore  amend  §  73.3555  of  its  rules  to 
permit  minority  owners  to  own  and 
control  additional  stations  over  and 
above  the  general  national  caps. 
Moreover,  based  on  its  belief  that 
further  naticmal  consolidation  is 
appropriate,  it  will  increase  from  three 
to  five  the  number  of  additional  stations 
per  service  that  may  be  acquired 
pursuant  to  the  incentive.  The 
Commission's  aim  in  making  these 

,  modifications  is  to  pennit  minorities  to 
own  more  stations  as  well  as  to  mal;e 
the  investment  incentive  aspect  of  the 
rule  more  attractive  to  large  group 
owners. 

20.  The  Commission  is  not  persuaded 
to  delete  the  small  business  incentive.  It 
states  that  its  current  application  p 
processing  standards,  which  involve  a 
case-by-case  analysis  of  each 
transaction,  are  sufficient  to  guard  ^ 
against  sham  small  business 
applications.  With  respect  to 
{>etitioners'  argiunents  regarding  notice, 
the  Commission  points  out  that  the 
Notice  of  Proposed  Rule  Making  in  this 
proceeding,  6  FCC  Red  3275  (1991),  56 

'     FR  26365  (June  7, 1991),  invited 

oonunenters  to  discuss  a  range  of  issues 
regarding  the  national  ownership  caps, 
and  some  commenters  emphasized  that 
access  to  capital  is  a  problem  for  new 
entrants  and  small  businesses  in 
general,  not  just  minority-owned 
entities.  The  Commission  further  notes 
that  it  intends  to  explore  minority 
ownership  issues  in  an  upcoming 
proceeding. 

21.  Pursuant  to  the  rules  adopted  in 
the  First  Reconsideration  Order,  the 
national  ownership  limits  automatically 
increased  from  18  AM  and  18  FM  to  20 
AM  and  20  FM  on  September  15, 1994. 
On  October  7. 1994.  NABOB  and  NBMC 
filed  a  "Joint  Motion  for  Rescission  and 
Stay"  asking  the  Commission  to  rescind 
the  automatic  increase  and  stay  the 
effective  date  of  that  increase  until  the 
Commission  has  acted  on  their  petition 
for  reconsideration  and  evaluated  the 
effect  of  the  18AM/18FM  cap  on 
minority  ownership.  The  Commission 
notes  that  NABOB/NBMC's  petition  for 
reconsideration  is  resolved  in  the 
Second  Reconsideration  Order,  and  that 
the  Radio  Station  Ownership  Report 


released  ooncurrently  widi  that  Order 
analyzes  |he  effect  that  the  increase  in 
the  natioiial  caps  has  had  on  minority 
broadcasers  to  the  extent  presently 
possible.  JThe  Commission  finds  the 
request  for  stay  to  be  moot,  and  denies 
the  reque  it  for  rescission. 

Time  Bra  cerage  Arrangements 

22.  The  Commission  defines  time 
brokerage  as  a  type  of  joint  venture  that 
generallyiinvolves  the  sale  by  a  licensee 
of  discretfe  blocks  of  time  to  a  "broker" 
who  thei  supplies  the  programming  to 
fill  that  ti  me  and  sells  the  commercial 
spot  ann<  imcements  to  support  it.  The 
First  Rec(  nsideiation  Order  affirmed  the 
Commiss  on's  eculier  holding  that  if  a 
time  broil  erage  agreement  between  two 
stations  i  i  the  same  market  involves 
more  thai  1 15  percent  of  the  brokered 
station's  )rogramming  per  week,  the 
brokered  station  will  be  treated  as  if  it 
was  own<  d  by  the  brokering  station  for 
purposes  of  the  national  and  local 
ownersh  3  rules. 

23.  TR  iC/WACC  note  that  time 
brokerag(  decisions  have  been  made  by 
the  Comi  lission's  staff  and  argue  that 
the  Comi  lission  should  not  be  bound  in 
future  rulemakings  by  policy  decisions 
of  its  stal  ■  made  in  ex  parte  informal 
adjudical  ons.  TRAC/WACC  also  note 
that  men  >ers  of  the  public  are  not  given 
notice  of  and  may  not  have  standing  to 
participa  e  in.  declaratory  rulings  at  the 
staff  levej.  NAB  counters  that  the 
revised  tine  brokerage  rules  and 
policies.  IS  adopted  and  appfied  by  the 
staff  in  it ;  rulings,  are  lawful  and  are 
designed  to  adequately  ensure  that 
licensees  do  not  relinquish  control  of 
their  stal  ons  and  remain  responsive  to 
the  oblig  itions  of  a  licensee. 

24.  Thi  I  Commission  states  that  the 
language  of  the  First  Reconsideration 
Order  wa  s  intended  to  reflect  the 
Commiss  ion's  continuing  view  that 
particula  •  situations  are  better  resolved 
on  a  case  by-case  basis.  The 
Commisf  ion  further  finds  that  the 
specific  )  spects  of  time  brokerage 
arrangements  questioned  by  TRAC/ 
WACC  ii  its  petition  were  thoroughly 
discussei   previously  in  this  proceeding, 
where  th  ;  Commission  adopted 
restrictia  is  on  time  brokerage 
arrangen  ents  so  that  they  will  be 
counted  is  ownership  interests  where 
significa  it  brokering  between 
compctidg  stations  is  involved. 
Furthermore,  the  Commission  reiterates 
that  a  hccnsee  must  retain  ultimate 
control  over  its  station.  The  Commission 
concludes  that  TRAC/WACC  has  not 
introduced  any  new  arguments  to 
convinct  it  that  it  needs  to  take  further 
action  in  this  proceeding  with  respect  to 
time  bro  erage.  It  also  states  its  beUef 


that  imposition  of  any  additional 
restrictions  on  time  brokerage 
arrangements  would  run  counter  to  one 
of  the  objectives  of  this  proceeding, 
which  was  to  strengthen  the  radio 
industry  by  giving  radio  broadcasters 
more  flexibility. 

25.  The  Commission  notes  that  it 
previously  decided  not  to  require  the 
termination  of  an  agreement  that  does 
not  comply  with  the  local  ownership 
rules  if  the  agreement  was  entered  into 
prioi:  to  the  effective  date  of  the  rules. 
These  agreements  were,  in  effect, 
"grandfathered."  The  Commission 
clarifies  that  when  a  brokering  station  is 
sold,  an  existing  brokerage  agreement 
that  woidd  be  barred  by  the  rules  if 
entered  initially  at  the  time  of  the  sale, 
may  be  transferred.  The  new  owner  may 
enjoy  all  rights  and  Umitations  with 
respect  to  thff  multiple  ownership  rules 
as  the  original  owner,  but  only  for  the 
duration  of  the  term  of  the  agreement  in 
effect  at  the  time  of  transfer.  The 
purchaser  of  a  station  or  stations 
involved  in  a  brokerage  agreement, 
however,  cannot  create  a  new  violation 
or  exacerbate  an  existing  rule  violation 
by  that  acquisition.  Thus,  for  example, 

a  station  combination  that  involves  a 
brokerage  agreement  and  that  exceeds 
the  25  percent  audience  share  limit,  but 
is  nonetheless  permissible  under  the 
rules,  could  not  be  acquired  by  a  party 
with  another  station  in  the  same  market. 
A  similar  station  combination  with  an 
audience  share  of  24  percent  could  not 
be  acquired  by  a  licensee  with  a  station 
enjoying  a  3  percent  share  in  the  same 
market.  In  addition,  parties  will  not  be 
permitted  to  renew  or  extend  time 
brokerage  agreements,  including  those 
that  are  grandfathered,  once  the  initial 
terra  expires  if,  at  the  time  of  expiration, 
the  agreement  would  not  be  permissible 
under  the  rules. 

Remaining  Matters 

26.  There  is  an  inconsistency  between 
the  language  of  the  First  Reconstruction 
Order  and  that  of  §  73.3555(a)(l)(u)  as 
published,  as  to  the  benchmark  for 
permissible  audience  share.  In  order  to 
remove  any  ambiguity  on  this  point,  the 
Commission  states  that  it  intended  the 
language  of  the  rule  to  be  controlling. 
Thus,  only  audience  shares  that  exceed 
25  percent  are  to  be  considered  prima 
facie  inconsistent  with  the  public 
interest. 

27.  Further,  the  Commission  clarifies 
that  while  it  is  appropriate  to  exclude 
non-operational  stations  from 
calculation  of  the  number  of  stations  in 
the  market  where  it  cannot  be  presumed 
that  they  will  add  to  the  competition 
and  diversity  in  a  market,  such  as 
analysis  is  not  appropriate  when  the 
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non-operational  station  is  a  part  of  the 
transaction  under  scrutiny,  because  the 
applicant  has  control  over  and  can 
generally  be  presiuned  to  intend  to  put 
the  station  on  the  air.  Thus,  if  the  non- 
operational  station  is  one  of  the 
proposed  commonly  owned  stations 
involved  in  the  transaction,  the 
principal  community  contour  of  the 
non-operational  station  will  not  be 
disregarded  in  calculating  how  many 
stations  are  counted  as  in  the  market  or 
in  determining  the  geographic  area  for 
which  audience  share  is  calculated. 

28.  The  Commission  also  notes  that 
current  rules  permit  an  AM  licensee  to 
own  an  existing  AM  station  in  the  535- 
1605  kHz  band  and  apply  for  a 
construction  permit  for  an  AM  station  in 
the  expanded  band,  1605  kHz-1705 
kHz,  without  regard  to  otherwise 
prohibited  principal  commimity 
contour  overlap.  Moreover,  the  national 
ownership  restrictions  are  not  appUed 
when  an  entity  with  an  attributable 
interest  in  an  AM  station  in  the  existing 
band  applies  for  an  AM  station  in  the 
expanded  band.  Note  10  to  §  73.3555 
specifies  a  five-year  period  during 
which  joint  ownership  of  existing  band 
and  expanded  band  AM  authorizations 
will  be  acceptable;  at  the  expiration  of 
this  five-year  period,  the  licensee  must 
elect  to  operate  either  the  expanded 
band  station  or  to  operate  the  station  on 
its  former  frequency  in  the  existing 
band. 

29.  The  Commission  clarifies  that  if, 
during  the  five-year  transition  period, 
the  licensee  has  not  yet  elected  whether 
to  move  to  the  expanded  band  or  retain 
its  existing  fecifity,  the  expanded  band 
station  will  be  disregarded  for  purposes 
of  the  local  and  national  owTiership 
rules.  Thus,  the  principal  community 
contour  of  the  existing  band  station  will 
be  considered  for  purposes  of 
determining  the  relevant  market  and  for 
piuposes  of  determining  the  number  of 
stations  in  the  market.  Moreover,  if  it  is 
necessary  to  determine  whether  the 
combination  compUes  with  the 
audience  share  cap,  the  Commission 
will  consider  only  the  audience  share 
attributable  in  the  relevant  market  to  the 
existing  band  station. 

Ordering  Clauses 

30.  It  is  therefore  ordered  that, 
pursuant  to  the  authority  contained  in 
section  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  section  154(i), 
303(r),  part  73  of  the  Commission's 
rules,  47  CFR  part  73  is  amended  as  set 
forth  below. 

31.  It  is  further  ordered  that  the 
petitions  for  reconsideration  filed  in  this 
proceeding  are  granted  to  the  extent 


indicated  herein  and  are  denied  in  all 
other  respects. 

32.  It  is  further  ordered  that,  piu^uant 
to  §  1.401(e)  of  the  Commission's  rules, 
47  CFR  1.401(e),  the  Petition  for  Rule 
Making  filed  on  August  23,  1993,  by  the 
National  Association  of  Broadcasters, 
RM-84 14,  is  denied. 

33.  It  is  further  ordered  that  the  Joint 
Motion  for  Rescission  and  Stay  filed 
October  7, 1994.  by  the  National 
Association  of  Black-Owned 
Broadcasters  and  the  National  Black 
Media  Coalition  is  denied. 

List  of  Subjects  in  47  CFR  Part  3 

Radio  broadcasting. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary! 

Rule  Changes 

Part  73  of  title  47  of  the  U.S.  Code  ot 
Federal  regulations  is  amended  to  read 
as  follows: 

PART  7»-RADI0  BROADCAST 
SERVICES 

1.  The  Authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334. 

2.  Section  73.3555  is  amended  by 
revising  paragraphs  (a)(3)(iii)  and 
(e)(l){i)  to  read  as  follows: 

(a)  •  *  • 

(3)  •  *  • 

(iii)  A  station's  "audience  share"  is 
the  average  number  of  persons  age  12  or 
older  on  an  average  quarter-hour  basis, 
Monday-Sunday,  6  a.m.-midnight,  who 
listen  to  the  station  expressed  as  a 
percentage  of  the  average  niunber  of 
persons  listening  to  AM  and  FM  stations 
in  that  radio  metro  market  or  a 
recognized  equivalent,  in  which  a 
majority  of  the  overlap  between  the 
same  service  stations  involved  in  the 
transaction  takes  place.  The  "combined 
audience  share"  is  the  total  audience 
share  of  all  AM  or  FM  stations  that 
would  be  under  common  ownership  or 
control  following  a  proposed 
acquisition.  In  situations  where  the 
majority  of  the  overlap  between  the 
same  service  stations  does  not  lie  in  a 
single  metro  market,  the  relevant 
audience  share  data  is  the  data  for  all 
counties  that  are  within  the  principal 
community  contours  of  the  mutually 
overlapping  stations  proposed  for 
common  ownership,  in  whole  or  in  part, 
weighted  based  on  the  listening 
population,  age  12  and  older,  and 
totalled  to  determine  the  average 
audience  share.  Audience  share  shall  be 
calculated  by  using  the  most  recent 


published  audience  share  data  available 
at  the  time  that  the  application  is  filed, 
imless  an  alternative  showing  is 
submitted  pursuant  to  the  Note 
following  47  CFR  73.3555(a)(l)(ii). 

*  *        •        *        » 

(e)  *  *  *■ 

(1)  •  *  • 

(i)  more  than  20  AM  or  more  than  20 
FM  stations,  provided,  however,  that 
minority  controlled  entities  may  acquire 
an  additional  five  stations  per  service 
above  the  national  limit,  and  that 
multiple  owners  that  are  not  minority 
conu-oiled  may  hold  an  attributable,  but 
not  controlling,  interest  in  five 
additional  stations  per  service  above  the 
national  limit  that  are  minority 
controlled  or  small  business  controlled; 

•  •        *        •        • 

[FR  Doc.  94-29941  Filed  12-5-94;  8:45  amj 
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47  CFR  Part  73 

(MM  Docket  No.  94-66;  RM-8459I 

Radio  Broadcasting  Services;  Borger, 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Zia  Broadcasting  Company, 
allots  Channel  294A  to  Borger,  Texas. 
See  59  FR  37020,  July  20, 1994.  Channel 
294A  can  be  allotted  to  Borger,  Texas, 
in  compliance  with  the  Commission's 
miniminn  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction.  The  coordinates  for 
Channel  294A  at  Borger  are  North 
Latitude  35-39-24  and  West  Longitude 
101-23-36.  With  this  action.  Uiis 
proceeding  is  terminated. 
DATES:  Effective:  January  13, 1995.  The 
window  period  for  filing  apphcations 
will  open  on  January  13, 1995,  and  close 
on  February  13, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-56, 
adopted  November  21, 1994.  and 
released  November  29, 1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.  (202)  857- 
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3800.  2100  M  Street,  NW.  Suite  140, 
Washington.  D.C.  20037. 

List  of  Subiects  in  47  C311  Part  73 

Radio  broadcasting. 

PAFIT  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U^.C  154.  303. 

§73.202    (Amended] 

2.  Section  73.2O20>),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  CSiannel  294A.  at  Borger. 

Federal  Communications  Commission. 

lohn  A  Karousos, 

Acting  Chief.  Allocations  Branch  J'oiicy  and 
Rules  Division,  Mass  Media  Bureau. 

|FR  Doc.  94-29940  Filed  12-5-94;  8:45  ami 
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47CFRPart76 

[MM  Docket  Nos.  92-266  and  93-215,  FCC 
94-286] 

Cable  Tetovision  Act  Of  1992 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission  has  adopted 
a  Sixth  Order  on  Reconsideration  and 
Fifth  Report  and  Order  to  provide  cable 
operators  with  additional  incentives  to 
expand  their  facilities  and  services  in  a 
way  that  both  ensures  that  cable  rates 
are  reasonable  and  expands  the 
opportunities  for  cable  programmers  to 
reach  viewers.  These  incentives  will: 
allow  cable  operators  to  offer  new 
product  tiers  ("NPTs")  to  be  priced  as 
operators  elect,  provided  certain  limited 
conditions  are  met;  permit  cable 
operators  to  add  new  channels  to 
existing  cable  programming  services 
tiers  ("CPSTs")  subject  to  certain  price 
caps:  and  create  an  additiojial  option 
pursuant  to  which  small  cable  operators 
may  recover  headend  costs  expended 
plus  programming  costs  when  they  add 
channels  to  CPSTs.  In  addition,  the 
Commission  determined  that  a  la  carte 
packages  are  CPSTs  and  therefore 
subject  to  rate  regulation.  The 
Commission  also  confirmed  that  cable 
operators  do  not  have  to  obtain  the 
affirmative  consent  of  subscribers  before 
making  rate  adjustments  so  long  as  the 
changes  are  permitted  under  our  rules 
and  the  fundamental  naturaof  the 
iiffected  tier  is  unaltered.  Finally,  the 
Commission  decided  not  to  adopt  its 
p.-^jposal  modifying  restrictions  on 
liansactions  between  cable  of)€rators 
uiid  their  affiliates:  instead  it  will  retain 


its  existinfl  c^e  affiliate  transaction 
rule.  J 

The  Commission  also  has  adopted  a 
Seventh  Nt>tice  of  Proposed 
Rulemaking,  which  is  being  printed 
separately  Eo  the  Federal  Register. 
EFFECTIVE  MTE:  January  1, 1995,  with 
the  exception  of  §  76.922(e)  {!),  (2),  and 
(7)  and  §  76.987(g)  which  contain  new 
reporting  i^uirements  which  will  be 
effective  oil  that  d^e  or  as  soon 
thereafter  is  they  may  be  approved  by 
the  Office  of  Management  and  Budget. 
At  a  later  date,  the  Commission  will 
publish  a  document  specifying  the 
effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  D'Ar^or  Joel  Kaufman,  (202)  416- 
0800. 

SUPPLEMEiJtaRY  information:  This  is  a 
synopsis  ojf  the  Sixth  Order  on 
Reconsideration  and  Fifth  Report  and 
Order  in  KIM  Docket  No.  92-266  and 
MM  Dockit  No.  93-215,  FCC  94-286, 
adopted  Nfcvember  10, 1994  and 
released  hjovember  18, 1994. 

The  coaplete  text  of  this  Sixth  Order 
on  Recon^deratlon  and  Fifth  Report 
and  Order  is  available  for  inspection 
and.  copying  during  normal  business 
hours  in  tie  FCC  Reference  Center 
(room  23Si,  1919  M  Street,  NW., 
Washingtqn,  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor  International  Transcription 
Services,  1  nc.  ("ITS,  Inc.")  at  (202)  857- 
3800,  210  I M  Street,  NW.,  Suite  140, 
Washingt(  n,  DC  20037. 


Synopsis 

Recon 

Order 


Reconsidt  r&tion 


( tf  the  Si:cth  Order  on 

and  Fifth  Report  and 


A.  Introdi  ction 

In  this  <  rder,  the  Commission 
modifies  ^s  rules  in  light  of  comments, 
filed,  in  response  to  petitions  for 
reconsid^tion.  and  on  its  own  motion. 

In  this  Keport  and  Order,  unless 
indicated  Dtberwise,  the  Commission 
uses  "CPJ  Ts"  to  mean  cable 
programn  ing  service  tiers  that  are  rate 
regulated  imder  §  76.922  of  its  rules. 
Although  new  product  tiers  are  CPSTs 
•  within  th  meaning  of  the 
Comraun  ::ations  Act  of  1934,  as 
amended,  47  U.S.C.  543(1){2),  in  this 
Report  an  1  Order,  they  are  separately 
referred  t(  as  new  product  tiers  or  NPTs. 

B.  New  Pi  Ddud  Tiers 

1.  Backgn  lund 

The  Ca  le 
ProtectiM 
Act"),  47 


Television  Consumer 
Act  of  1992  ("1992  Cable 
J.S.C.  543(c),  requires  the 
Commiss  on  to  ensure  that  CPST  rates 
are  not  ui  reasonable  upon  the  receipt  of 
a  specific  complaint.  The  Act  requires 


the  Commission  to  establish  criteria  for 
determining  whether  a  rate  is 
unreasonable  after  considering  a 
number  of  factors.  svkAx  as  the  rates  of 
similar  systems,  the  rates  charged  by 
cable  operators  that  face  competition, 
and  the  operator's  costs  and  revenues. 
The  1992  Cable  Act  also  permits  the 
Commission  to  consider  other  relevant 
factors  for  determining  what  constitutes 
unreasonable  rates  forCPSTs.  In  the 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking  in  MM  Docket 
No.  92-266  ("Pate  Order"),  58  FR  29736 
(May  21, 1993),  the  Commission 
adopted  benchmark  and  cost-of-service 
rules  which  reflect  a  reasonable 
balancing  of  the  statutory  factors.  The 
Commission  has  also  adopted  rules 
which  allow  cable  operators  to  increase 
rates  for  their  Basic  Service  Tiers 
("BSTs")  and  CPSTs  to  reflect  inflation, 
increases  in  external  costs,  and  the 
addition  of  new  channels.  The  current 
formula  for  channel  additions  permits 
operators  to  collect  a  sUdlng  per 
channel  adjustment  for  adding  new 
programming  channels  to  CPSTs  and  to 
recover  all  programming  expenses 
associated  with  adding  channels,  plus  a 
7.5%  mark-up  on  new  programming 
expenses.  47  CFR  76.922  (d),  (e). 

A  number  of  programmers  have 
expressed  the  view  that  the  cable 
industry's  ability  to  create  new 
programming  networks  that  can  benefit 
consumers  depends  on  operators'  being 
able  to  offer  new  services  in  packages  of 
programming.  These  programmers  urge 
the  Commission  to  provide  increased 
incentives  to  cable  operators  to  offer 
such  packages  of  new  programming 
services.  Other  commenters  suggest  that 
a  marketplace  system  is  preferable  to 
regulation  in  certain  programming  and 
tiering  decisions.  In  addition,  as 
reflected  in  the  record,  many  ex  parte 
comments  support  the  adoption  of  rules 
allowing  operators  to  establish  tiers  of 
new  services  priced  at  maricet  rates. 

2.  Discussion 

The  Commission  is  concerned,  based 
on  the  comments  filed  by  operators  and 
programmers,  that  the  current  rules  may 
not  provide  sufficient  incentives  for 
operators  to  expand  capacity  and 
provide  new  services  to  consumers. 
Accordingly,  the  Commission  is 
establishing  a  new  category  of  CPST — 
an  NPT — that  will  provide  additional 
incentives  for  operators  to  provide  new 
services  to  consumers  because  operators 
vdll  be  permitted  to  price  these  tiers  as 
they  choose.  The  new  rules  also  will 
help  progranmiers  by  encouraging 
operators  to  add  new  attractive 
programming  to  NPTs  in  order  to  induce 
customers  to  subscribe  to  the  NPTs. 
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NPTs  are.  by  definition,  "cable 
programming  services"  imder  the  1992 
Cable  Act.  because  NPTs  are  composed 
of  video  programming  provided  over 
cable  systems  that  are  not  carried  on  the 
BST  and  are  offered  in  a  package  rather 
than  exclusively  on  a  per  channel  or  per 
program  basis.^  47  U.S.C.  543(1)(2).  The 
Commission  therefore  has  a  duty  under 
the  1992  Cable  Act  to  ensure  that  NPTs 
are  not  unreasonably  priced. 

The  Commission  finds  that,  so  long  as 
the  conditions  set  forth  below  are  met, 
the  rates  for  NPTs  will  not  be 
unreasonable.  The  conditions  set  forth 
below  will  ensure  that  subscribers  may 
choose  to  subscribe  to  BSTs.  NPTs.  or 
CPSTs  or  combinations  of  those  tiers 
and,  that  as  a  resuU,  NPTs  will  face 
competition  fi-ora  BSTs  and  CPSTs. 
First,  operators  offering  NPTs  are 
prohibited  from  making  fundamental 
changes  to  what  they  offer  on  their  BSTs 
and  CPSTs  on  September  30, 1994.  This 
requirement  is  necessary  to  ensure  that 
cable  subscribers  continue  to  receive 
basically  the  same  cable  service  they 
now  receive  at  prices  the  Commission 
has  set  pursuant  to  its  rate  regulations. 
This  requirement,  however,  is  not 
intended  to  freeze  BSTs  and  CPSTs. 
Operators  remain  free  to  move  channels 
from  the  existing  tier  to  a  single  channel 
offering  or  drop  channels  entirely,  so 
long  as  the  aggregation  of  such  changes 
does  not  constitute  a  fundamental 
change  of  their  BSTs  or  CPSTs. 

Second,  operators  may  not  drop 
channels  from  BSTs  and  CPSTs  and 
move  them  to  NPTs  (including  time- 
shifted,  slightly  altered  or  renamed 
versions  of  channels  offered  on  other 
tiers),  if  the  channels  were  offered  on 
their  BSTs  or  CPSTs  on  September  30, 
1994.  This  will  protect  consumers  by 
ensuring  that  operators  electing  to 
provide  NPTs  do  not  dilute  the  BSTs 
and  CPSTs  that  are  currently  available 
to  consiuners.  This  will  also  help  ensure 
that  BSTs  and  CPSTs  provide  a 
competitive  option  to  NPTs.  A  channel 
that  occupied  a  BST  or  a  CPST  part-time 
may  be  offered  full-time  on  an  NPT,  as 
long  as  it  continues  to  be  offered  on  the 
BST  or  CPST  under  substantially  the 
same  conditions  as  it  was  offered  on 
September  30, 1994.  If  a  channel 
occupies  a  BST  or  CPST  fiill-time. 
however,  and  is  subsequently  reduced 
to  part-time  on  the  BST  and  CPST.  that 
channel  may  not  be  offered  on  an  NPT 
fiill-time. 

Third,  BSTs  and  CPSTs  must 
continue  to  be  cognizable  services.  That 
is,  the  operator  must  continue  to  market 

•  For  purposes  of  the  FCC  Forms  1200  and  1210. 
however,  channels  that  are  on  an  operator's  NPT 
will  not  be  considered  regulated  channels. 


its  BSTs  and  CPSTs  so  that  customers 
are  reasonably  aware  of:  (1)  The 
availability  of  those  tiers  to  the  public; 
(2)  the  names  of  the  channels  available 
on  those  tiers;  and  (3)  the  price  of  the 
tiers.  Within  30  days  of  the  offering  of 
an  NPT,  operators  shall  file  with  the 
Commission  a  copy  of  the  new  rate  card 
that  contains  the  following  information 
on  their  BSTs,  CPSTs,  and  NPTs:  (1) 
The  names  of  the  programming  services 
contained  on  each  tier,  and  (2)  the  price 
of  each  tier.  Operators  also  must  file 
with  the  Commission  copies  of 
notifications  that  were  sent  to 
subscribers  regarding  the  initial  offering 
of  NPTs.  After  this  initial  filing,  cable 
operators  must  file  updated  rate  cards 
and  copies  of  customer  notifications 
with  the  Commission  within  30  days  of 
rate  or  service  changes  affecting  the 
NPT.  This  information  will  help  the 
CommissicHa  ensure  that  operators  are 
complying  with  our  conditions  for 
NTTs.  No  prior  regulatory  approval, 
however,  is  required  to  offer  an  NPT. 

Furthermore,  in  accordance  with  the 
1992  Cable  Act's  prohibition  on 
negative  option  billing,  an  operator  may 
not  charge  any  subscriber  for  an  NPT 
imless  the  subscriber  has  requested  the 
NPT  by  name.  Moreover,  fundamental 
changes  to  an  NPT  must  be  approved  by 
subscribers  in  accordance  with  the 
negative  option  billing  rules.  Chaimel 
changes  involving  relatively  few 
channels  generally  will  not  change  the 
fimdamental  nature  of  a  tier  and  thus 
will  not  implicate  the  negative  option 
billing  rule. 

Operators  may  not  require  the 
subscription  to  any  tier,  other  than  a 
BST,  as  a  condition  for  subscribing  to  an 
NPT.  Further,  operators  may  not  require 
subscription  to  an  NPT  as  a  condition  to 
subscribing  to  a  CPST.  We  befieve  that 
restricting  the  ability  of  operators  to  link 
the  purchase  of  NPTs  and  uiiier  CPSTs 
will  maximize  subscriber  choice  and 
foster  competition  between  NPTs  and 
CPSTs.  These  buy-through  restrictions 
will  not  apply,  however,  to  cable 
operators  that,  prior  to  October  5.  2002, 
lack  the  capacity  to  offer  BSTs  and 
NPTs  without  also  providing  other 
intermediate  tiers  of  service.  See  47  CFR 
76.921. 

Apart  from  the  foregoing  limited, 
specific  requirements,  operators  will 
have  complete  flexibiUty  to  offer 
programming  services  on  an  NPT.  Thus, 
the  Commission's  NPT  rules  provide 
that  operators  may  offer  the  same 
programming  services  on  NPTs  as  are  on 
one  or  more  BSTs  and  CPSTs  so  long  as 
they  do  not  state  or  imply  that  any  such 
channel  is  available  oidy  on  an  NPT. 

Operators  may  add  any  chaimel  to  an 
NPT  that  was  previously  on  a  BST  or 


CPST  if  the  channel  was  dropped  from 
the  BST  or  CPST  before  September  30, 
1994.  U  a  channel  was  offered  on  a 
system  on  a  BST  or  CPST  on  September 
30, 1994.  however,  the  channel  may  not 
be  moved  to  an  NPT  unless  the  operator 
waits  at  least  two  years  from  the  date 
the  channel  is  dropped  from  the  BST  or 
CPST.  However,  operators  may  offer 
new  channels  (i.e.,  channels  first  offered 
on  a  system  after  September  30, 1994) 
on  CPSTs  before  moving  them  to  NPTs, 
subject  to  the  conditions  outlined  in  this 
Report  and  Order.  The  flexibihty  to 
move  new  channels  to  NPTs  will  keep 
the  prices  for  CPSTs  from  becoming 
unreasonable  and  will  create  additional 
capacity  for  new  services  on  CPSTs. 
This  capacity  should  help  create 
opportunities  for  programmers  to 
establish  an  audience  for  their  new 
chaimels. 

If  after  initially  electing  to  offer  an 
NPT,  a  cable  operator  decides  that 
offering  an  NPT  is  no  longer  desirable, 
the  cable  operator  is  free  to  drop  the  tier 
upon  proper  notice  to  subscribers.  An 
operator  Uiat  drops  an  NPT  may 
reestablish  that  tier  at  a  later  time  by 
complying  with  the  conditions  outlined 
above. 

The  Commission's  conclusion  that  the 
rates  at  which  cable  operators  choose  to 
offer  NPTs  wiU  not  be  unreasonable 
reflects  its  consideration  of  the  statutory 
factors  that  it  must  consider  in 
estabhshing  criteria  for  determining 
whether  a  rate  for  a  CPST  is 
unreasonable.  As  explained  above,  the 
Commission  believes  that  the  rates 
charged  for  NPTs  will  be  constrained  by 
the  rates  charged  for  BSTs  and  CPSTs. 
The  rate  standards  for  BSTs  and  CPSTs 
were  set  directly  by  analysis  of  the 
factors  the  1992'  Cable  Act  instructs  the 
Commission  to  consider.  The 
Commission  believes  that  the  rates 
charged  for  NPTs  must  be  competitive 
with  the  rates  charged  for  CPSTs  or 
consumers  will  decline  to  subscribe  to 
NPTs.  Therefore,  the  rates  charged  for 
NPTs  will  reflect  the  Commission's 
analysis  of  the  statutory  factors  because 
cable  operators  will  have  to  offer  NPTs 
at  prices  that  are  attractive  in 
comparison  to  services  subject  to 
benchmark  or  cost-of-service  regulation. 

B.ALa  Carte  Package  Offerings 

1.  Background 

Under  the  1992  Cable  Act,  video 
programming  offered  on  a  per  channel 
or  per  program  (a  la  carte)  basis  is  not 
subject  to  rate  regulation.  47  U.S.C. 
543(1)(2).  In  the  April  1993  Rate  Order. 
58  FR  29736  (May  21,  1993),  the 
Commission  held  that  it  woula  not 
regulate  packages  of  otherwise  exempt 
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per  channel  or  per  program  services  so 
long  as:  (1)  The  price  for  the  combined 
package  does  not  exceed  the  sum  of  the 
individual  charges  for  each  component 
of  service,  and  (2)  the  cable  operator 
continues  to  provide  the  component 
parts  of  the  package  to  subscribers 
separately.  The  Commission  stated  that 
the  second  condition  would  be  met  only 
when  the  per  channel  offering  provides 
subscribers  with  a  realistic  service 
choice.  Id  at  29746. 

In  the  Second  Reconsideration  Order, 
59  FR  17943  (April  15, 1994),  in  order 
to  address  concerns  that  some  packages 
established  by  operators  in  response  to 
rate  regulation  were  not  consistent  with 
the  1992  Cable  Act  and  Commission 
regulations,.and  the  fact  that  other 
offerings  raising  similar  concerns  could 
be  initiated  in  we  future,  the 
Commission  provided  15  interpretive 
guidelines  for  determining  whether  an 
operator's  collective  offering  of  a  la  carte 
channels  should  be  accorded  regulated 
or  unre^lated  treatment.  The 
Commission  also  determined  that 
packages  of  a  la  carte  channels  offered 
prior  to  April  1, 1993,  (the  date  it 
adopted  the  Rate  Order)  would  be 
accorded  unregulated  treatment.  This 
limited  "grandfathering"  of  packages 
available  on  April  1, 1993,  was  intended 
to  avoid  elimination  of  discounts  that 
were  available  to  consumers  and  clearly 
were  not  offered  to  evade  rate 
regulation.  Id.  at  17951-17952. 

Also,  on  November  17, 1993,  the 
Commission  issued  16  letters  of  inquiry 
to  various  cable  operators,  and  on 
December  13, 1993,  it  issued  another  35 
letters  of  inquiry,  most  of  which 
addressed  the  issue  of  removal  and 
repackaging  of  channels.  On  February 
22. 1994,  the  Commission  issued  11 
letters  of  inquiry  to  cable  operators  that, 
among  other  things,  asked  operators  to 
justify  a  la  carte  offerings  that  may  be 
inconsistent  with  the  Commission's  rate 
regulations. 

The  Commission  has  received 
numerous  comments  with  respect  to  a  la 
carte  issues.  Most  of  the  commenters 
requested  greater  clarification  of  the 
Commission's  a  la  carte  rules  and 
guidelines.  Commenters  also  made 
suggestions  concerning  the  treatment  of 
a  la  carte  offerings  that  are  found  not  to 
meet  Commission  guidelines.  Some 
suggest  that  cable  operators  should  not 
be  penalized  for  failing  to  satisfy  the 
Commission's  test  for  a  la  carte  packages 
because  it  is  unclear. 

2.  Discussion 

The  evidence  obtained  in  response  to 
the  letters  of  inquiry  issued  to  cable 
operators  offering  a  la  carte  packages 
and  the  comments  we  received  from 
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cable  c  >erators  convinced  the 
Comm^ion  that  it  should  reconsider  its 
approach.  It  seems  clear  that  some  cable 
operators  have  evaded  rate  regulation  by 
purporting  to  offer  channels  a  la  carte, 
when  i  n  fact  the  individual  offerings 
were  n  )t  a  reaUstic  service  alternative. 
On  the  other  hand,  there  is  merit  to  the 
indust  y's  claim  that  neither  the 
Commission's  original  two-part  test  nor 
its  inte  pretative  guidelines  provides  a 
clear  a  iswer  with  respect  to  the 
permis  sibiUty  of  some  a  la  carte 
packag  3s  that  have  been  offered.  Indeed, 
it  is  pe  :haps  inevitable  that  the  test 
would  not  be  capable  of  precise 
appUa  tion  in  many  instances  because  it 
is  not  <  lear  how  various  factors  should 
be  wei  ;hed  and  applied. 

The  Commission's  analysis  leads  it  to 
conclude,  contrary  to  its  prior  decisions, 
that  a  h  carte  packages  are  CPSTs 
i|lrithiiythe  meaning  of  the  1992  Cable 
Act.  T  e  conclusion  that  all  packages 
are  "cs  jle  programming  services"  is 
suppoi  ted  by  the  language  of  the  statute, 
the  leg  slative  history,  and  practical 
consid  ^rations  as  well. 

Sect  on  3(1)(2)  of  the  1992  Cable  Act 
define  CPSTs  as  "any  video 
prograinming  provided  over  a  cable 
system,  regardless  of  service  tier, 
including  installation  or  rental  of 
equipment  used  for  the  receipt  of  such 
video  vrogramming,  other  than  (A) 
video  programming  carried  on  the  basic 
service  tier,  and  (B)  video  programming 
offeree  on  a  per  chaimel  or  per  program 
basis.'  47  U.S.C.  543(1)(2).  A  package  of 
channi  Is,  whether  or  not  the  chaimels 
also  ai  J  offered  a  la  carte,  plainly  is 
"video  programming  provided  over  a 
cable  s  ystem,"  and  hence  is  a  "cable 
progra  nming  service."  The  package  is 
not  "v  deo  programming  offered  on  a 
per  ch  imel  or  per  program  basis;"  the 
indivii  ual  channels  are.  Accordingly,  it 
is  app  rent  from  the  statutory  language 
that  a  a  carte  packages  are  cable 
progra  nming  services.  The  conclusion 
that  a  )ackage  of  a  la  carte  channels  is 
a  CPS'  ■  is  further  supported  by  the 
legisla  ive  history,  which  focused  on  the 
fact  th  it  bundled  offerings  of  cable 
progra  nming  would  be  subject  to  rate 
regula  ion. 

A  cc  nclusion  that  rate  regulation  does 
not  ap  jly  at  all  to  video  programming 
packa;  es  if  the  chcumels  are  offered 
indivi  lually  would  fatally  undermine 
the  rat }  regulations  rules  Congress 
enacte  1.  If  a  package  of  a  la  carte 
chann  sis  is  not  a  ciPST,  anj  cable 
operal  )r  may  avoid  rate  regulation 
simpl;  by  announcing  the  offering  of 
chann  sis  on  an  a  la  carte  basis  even  if 
very  b  w  subscribers  would  choose  the 
a  la  ca  1e  offerings  rather  than  the 
packa  e. 


However,  as  the  Commission 
recognized  in  the  Rate  Order,  there  are 
soimd  pohcy  reasons  to  treat  as 
reasonable  any  price  offered  for  a 
package  of  chaimels  that  traditionally 
have  been  offered  on  a  per-channel 
basis.  Indeed,  the  Commission  can  not 
envision  circumstaiu:es  in  which  any 
price  of  a  collective  offering  such  as  the 
commonly  offered  "HBO/Showtime" 
package  would  be  found  to  be 
unreasonable.  For  the  future,  the  new 
rules  authorizing  "new  product  tiers" 
should  provide  cable  operators  with 
sufficient  flexibility  to  offer  such 
packages  at  whatever  price  they  choose. 
Although  cable  operators  may  not 
remove  chaimels  from  regulated  tiers 
and  offer  them  on  NPTs,  they  are  free 
to  create  packages  of  a  la  carte  channels 
under  the  new  rules  governing  NPTs. 
Moreover,  as  stated  above,  the 
Commission  previously  "grandfathered" 
packages  available  on  April  1, 1993.  The 
difficult  question  concerns  the 
treatment  of  a  la  carte  packages  created 
between  April  1, 1993,  and  September 
30, 1994.  In  some  cases,  the 
Commission  thinks  it  is  clear  that  the 
package  at  issue  was  not  a  permissible 
package  under  a  fair  reading  of  its  test. 
In  other  cases,  however,  it  is  not  clear 
how  the  test  should  be  applied  to  the 
package  at  issue.  In  those  cases,  the 
Commission  thinks  it  is  fair,  in  .light  of 
the  uncertainty  created  by  its  test,  to 
allow  cable  operators  to  treat  existing 
packages  as  NPTs  even  though  it  would 
not  qualify  under  the  new  rules, 
provided  that  such  packages  involve 
only  a  small  number  of  migrated 
channels.2  The  Commission  sees  little 
reason  to  require  an  operator  to  "reverse 
migrate"  a  package  that  was  not  clearly 
ineligible  for  unregulated  treatment 
under  our  a  la  carte  policy.  The 
Commission  intends  to  address  whether 
specific  operator  packages  should  be 
treated  as  NPTs  in  rulings  on  individual 
cases  in  the  near  future. 

C.  Adjustments  to  Capped  Rates  for 
Addition,  Deletion  and  Substitution  of 
Channels  on  CPSTs 

1.  Background 

Pursuant  to  Section  623  of 
Communications  Act,  47  U.S.C.  543,  the 
Commission  adopted  a  comprehensive 
framework  governing  the  rates  for  BSTs 
and  CPSTs.  Under  this  framework,  once 
initial  rates  are  set  pursuant  either  to  the 
benchmark  or  cost-of-service 
approaches  set  forth  in  the  rules,  rates 
are  governed  by  a  price  cap  designed  to 
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'  As  noted  above,  competition  between  an  NPT 
and  a  BST  and/or  CPST  is  the  primary  reason  tha' 
we  conclude  rates  for  NPTs  will  not  be 
unreasonable. 


assure  that  rates  for  regulated  cable 
services  remain  reasonable.  Under  the 
cap,  operators  may  adjust  rates  annually 
for  inflation  as  measured  by  die  gross 
national  product  price  index  ("GNP- 
PI")  and  for  certain  categories  of 
external  costs.  47  CFR  76.922(b),(c),(d). 

The  Commission's  price  c^  rules 
were  amended  in  March.  1994  to  specify 
a  "going  forward"  mechanism  under 
which  capped  rates  are  adjusted  fo^ 
changes  in  the  number  of  channels 
offered  on  BSTs  and  CPSTs.  Fourth 
Report  and  Order  59  FR  17943. 17955- 
17956  (April  15. 1994).  Under  these 
provisions,  operators  first  remove  all 
external  costs  from  the  tier  charge  and 
then  adjust  the  residual  component  of 
the  tier  charge  by  a  specified  per 
channel  adjustment  amount  when  the 
total  number  of  regulated  channels 
changes.  The  methodology  for  adjusting 
capped  rates  when  channels  are  added 
or  deleted  from  a  regidated  tier  is  set 
forth  in  detail  in  §  76.922(e)  of  the 
Commission's  rules  and  in  FCC  Form 
1210. 

The  March,  1994  rule  amendments 
also  permitted  operators  to  include  a 
mark-up  of  7.5%  on  new  programming 
expense  related  to  programming  added 
on  or  after  May  15. 1994.  Form  1210 
allows  the  7.5%  mark-up  on  all 
programming  cost  increases  occurring 
after  March  31. 1994,  no  matter  when 
the  channel  was  first  offered. 

Parties  filing  petitions  for 
reconsideration  and  many  commenters 
filing  in  response  to  the  Fifth  Notice  of 
Proposed  Rulemaking  ask  the 
Commission  to  revise  the  existing  going 
forward  rules  substantially.  Many 
criticize  the  existing  per  diannel 
adjustment  on  the  grounds  that  it  fails 
to  provide  sufficient  incentives  to  add 
channels.  Some  cable  operators, 
programmers,  and  networks  state  that 
the  percentage-based  approach  to  ths 
programming  mark-up  results  in 
disincentives  for  operators  to  add  low  or 
no-cost  services  to  BSTs  and  CPSTs 
(noting  that  7.5%  of  zero  is  zero). 

Most  of  the  alternatives  on  going 
forward  issues  proposed  by  the  industry 
involve  a  flat  per  channel  charge.  Two 
Commenters  submitted  economic 
studies  to  support  a  flat  per  channel 
adjustment  of  at  least  25  to  30  cents. 
Some  propose  a  flat-fee  mark-up  subject 
to  an  annual  cap. 

2.  Discussion 

As  noted,  the  Commission  previously 
adopted  a  machanism  by  which  cable 
operators  may  adjust  rates  when  adding 
channels  to  BSTs  and  CPSTs.  The 
Commission  is  supplementing  its 
existing  going  forward  rules  by  creating 
an  alternative  channel  adjustment 


methodology.  Cable  operators  adding 
channels  to  CPSTs  under  the  new, 
supplemental  rules  may  receive  (1)  a  flat 
per  channel  mark-up.  subject  to  a  cap 
through  December  31, 1997.  and  (2) 
recovery  of  programming  costs,  subject 
to  a  cap  through  December  31. 1996. 
and  pursuant  to  the  Commission's 
existing  rules  on  permitted 
programming  costs  through  December 
31, 1997.  modified  to  remove  the  7.5% 
mark-up.  hi  so  doing,  the  Commission 
seeks  to  permit  operators  to  provide 
new  services  on  CPSTs,  while  assuring 
that  rates  for  CPSTs  are  not 
tmreasonable. 

Operators  may  adjust  rates  for  CPSTs 
pursuant  to  the  new  going  forward  rules 
beginning  January  1. 1995.  the  effective 
date  of  the  new  rules,  for  channel 
changes,  if  any,  made  to  these  tiers  on 
or  after  May  15. 1994,  the  effective  date 
of  the  existing  going  forward  rules. 
Operators  adding  channels  to  CPSTs  on 
and  after  May  15. 1994.  may  use  either 
the  new  rules  or  the  existing  rules  for 
adjusting  rates.  Thus,  the  permitted 
charge  for  a  CPST  v>rill  consist  of  two 
elements.  The  first  element  is  the 
permitted  rate  for  channels  offered  on 
CPSTs  on  May  14. 1994,  determined 
under  current  rules.  The  second  element 
is  the  permitted  rates  for  channels 
added  to.  or  dropped  from,  CPSTs  on  or 
after  May  15. 1994.  determined  under 
the  new  rules,  or.  if  the  operator  so 
elects  with  respect  to  channel  additions, 
the  current  rules  as  modified  to  remove 
the  7.5%  mark-up  on  increases  in 
programming  costs  under  certain 
circumstances  described  below. 

Operators  must  elect  to  apply  either 
the  new  rules  or  the  current  rules  the 
first  time  they  adjust  rates  after 
December  31, 1994,  to  reflect  a  channel 
addition  to  a  CPST  that  occurred  on  or 
after  May  15, 1994.  and  must  use  the 
elected  methodology  for  all  rate 
adjustments  through  December  31. 
1997.  The  Commission  is  allowing 
operators  to  choose  to  continue  using 
the  current  rules  because  the  current 
rules  provide  greater  channel  addition 
incentives  than  the  new  rules  in  certain 
hmited  circumstances  and  some 
operators  may  have  reUed  on  the  current 
rules  in  deciding  to  add  channels.  While 
the  Commission  is  requiring  that 
operators  use  either  the  existing  or  the 
new  going  forward  rules  consistently  for 
channel  additions  to  CPSTs  after 
December  31,  1994,  an  operator  that 
chooses  to  use  the  new  rules  after  that 
date  may,  but  is  not  required  to,  adjust 
rates  to  reflect  the  new  rules  for  chaimel 
additions  made  between  May  15. 1994 
and  December  31. 1994.  Rates  for  Uie 
BST  will  continue  to  be  governed 
exclusively  by  the  current  rules,  except 


that  where  a  system  offered  only  one 
tier  on  May  14, 1994.  the  cable  operator 
will  be  allowed  to  use  the  revised  rules 
for  channel  additions  to  the  BST,  as  if 
the  tier  was  a  CPST. 

a.  "Going  Forward"  price  cap 
structure.  Operators  electing  to  use  the 
new  rules  may  adjust  their  rates 
between  January  1, 1995  and  December 
31, 1997,  by  up  to  20  cents,  exclusive 
of  hcense  fees,  for  each  new  channel 
added  to  CPSTs  on  or  after  May  15. 
1394,  subject  to  the  Operator's  Cap  and 
the  reserve  for  license  fees,  described 
below.  Operators  are  not  required  to 
raise  rates,  but  rather  are  permitted  to 
do  so.  Operators  may  add  channels 
under  the  new  rules  at  any  time  from 
May  15, 1994.  to  December  31. 1997. 
They  may  not,  however,  raise  their 
prices  as  a  result  of  channel  additions 
by  more  than  $1.20  per  subscriber  per 
month  between  January  1, 1995,  and 
December  31, 1996,  and  by  more  than 
$1.40  between  January  1, 1995,  and 
December  31, 1997  ("Operator's  Cap"). 
Operators  may  use  may  portion  of  the 
Operator's  Cap  to  pay  for  license  fees 
between  January  1, 1995.  and  December 
31, 1996,  for  channels  added  between 
May  15, 1994,  and  December  31, 1996. 
Moreover,  operators  may  recover  an 
additional  amount  of  not  more  than  30 
cents  per  subscriber  per  month  for 
hcense  fees  (the  "License  Fee  Reserve") 
between  January  1, 1995,  and  December 
31, 1996,  for  channels  added  between 
May  15,  1994,  and  December  31, 1996. 
After  December  31, 1996,  hcense  fees 
may  be  passed  through  to  subscribers 
pursuant  to  the  existing  rules,  except 
that,  as  described  below,  operators  vwU 
not  be  allowed  the  current  7.5%  mark- 
up on  programming  costs  for  channels 
on  or  after  May  15, 1994.  The  Operator's 
Cap  and  License  Fee  Reserve  only  apply 
to  costs  associated  with  new  channels 
on  CPSTs  and  do  not  affect  the  ability 
of  operators  to  obtain  rate  adjustments 
for  inflation  or  changes  in  external  costs 
other  than  increases  in  programming 
costs  of  channel  added  under  the  new 
going  forward  rules.  See  47  CFR 
76.922(d)(2),  (3).  The  new  going-forward 
rules  for  channel  additions  should 
benefit  consumers  by  increasing  their 
viewing  options  on  existing  CPSTs. 
while  avoiding  unreasonable  price 
increases  for  those  tiere. 

b.  Per  channel  adjustment  factor.  As 
indicated,  the  Commission  estabUshes  a 
"per  channel  adjustment  factor"  of  up  to 
20  cents  per  channel  for  channels  added 
to  CPSTs.  Operators  may  increase  rates 
by  up  to  20  cents,  exclusive  of 
programming  costs,  for  each  channel 
added  to  a  CPST  on  and  after  May  15. 
1994,  subject  to  the  Operator  s  Cap  cf 
$1.20  on  rate  increases  attributable  to 
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channel  additions  through  December  31, 
1996.  and  $1.40  through  December  31, 

1996,  and  $1.40  through  December  31, 

1997.  An  operator  may  choose  a  lower 
per  channel  adjustment,  if  that  would 
further  its  business  plan  by,  for 
example,  allowing  it  to  devote  a  portion 
of  the  Operator's  Cap  to  license  fees.  An 
operator  that  added  a  channel  on  or 
after  May  15, 1994,  and  raised  pursuant 
to  the  existing  rules,  may  revise  its  rates 
after  December  31, 1994,  using  the  new 
channel  addition  rules.  As  noted,  an 
operator  must  use  either  the  existing  or 
the  revised  rules  consistently  for  all 
channel  additions  on  and  after  January 
1. 1995. 

The  per  channel  adjustment  factor 
will  compensate  the  operator  for  its 
costs  of  adding  the  channel  plus  a 
reasonable  profit.  Twenty  cents  falls 
within  the  historical  range  of  15-22 
cents  by  which  operators  in  a 
competitive  environment  would  adjust 
rates  for  the  addition  of  a  new 
programming  channel,  exclusive  of 
programming  costs.  The  methodology 
the  Commission  used  in  deriving  the 
15-22  cent  range  is  set  forth  in  the 
Technical  Appendix  to  the  full  text  of 
this  Report  and  Order. 

The  Commission's  rules  provide  that 
any  revenues  received  from  a 
programmer,  or  shared  by  a  programmer 
and  an  operator,  must  be  netted  against 
costs  for  piuposes  of  calculating 
whether  there  has  been  an  increase  or 
decrease  in  external  costs.  47  CFR 
76.922(d)(3)(x).  We  extend  this 
requirement  for  offsetting  revenues 
against  costs  to  the  per  channel 
adjustment  factor  for  channels  added  to 
CPSTs  pursuant  to  our  revised  channel 
adjustment  rules.  The  revenues  must  be 
deducted  from  programming  costs  and 
then,  to  the  extent  revenues  are 
remaining,  from  the  per  channel 
adjustment.  Offsetting  will  apply  on  a 
channel-by-channel  basis.  Commissions 
received  by  an  operator  from 
programmers  will  be  treated  as  revenues 
received  from  programmers. 

The  per  channel  adjustment  factor 
permitted  by  this  Report  and  Order  will 
apply  only  to  net  increases  tn  channels 
from  the  highest  niunber  of  channels 
offered  on  all  CPSTs  (excluding  NPTs) 
on  May  15, 1994,  or  any  date  thereafter.^ 


'  An  operator  may  receive  a  per  channel 
adjustment  for  channel  X  if  it  substitutes  channel 
Y  for  channel  X  and  then  adds  channel  X  back  to 
the  system,  so  long  as  the  addition  of  channel  X 
represents  the  required  net  increase  in  the  number 
of  CPST  channels.  In  contrast,  an  operator  that  had 
20  channels  on  its  CPSTs  on  May  15,  1994,  22 
channels  on  its  CPSTs  on  May  15,  1995.  and  21 
channels  on  its  CPSTs  on  January  1. 1996,  may  not 
obtain  a  per  channel  adjustment  for  adding  the 
22nd  channel  back  to  its  system  on  May  IS.  1996. 


If  an  operaior  substitutes  a  new  channel 
for  an  existing  channel,  no  per  channel 
adjustment  may  be  made  under  the 
revised  chapel  adjustment  rules. 
Rather,  the  operator  should  continue  to 
charge  the  i  esidual  associated  with  the 
channel  thi  t  was  dropped.  To  permit  an 
operator  to  receive  a  per  channel 
adjustment  in  these  situations  vyould 
encourage  ( tperators  to  evade  the 
purpose  of  the  revised  going  forward 
incentives  by  substituting  new  for 
existing  channels  simply  to  get  an 
additional  per  channel  adjustment. 

c.  Operator's  cap.  For  the  addition  of 
new  channels  to  CPSTs  on  or  after  May 
15, 1994,  the  Commission  establishes  a 
per  subscri  )er  cap  on  the  amount  by 
which  moE  thly  cable  rates  may  increase 
between  Ja  mary  1, 1995,  and  December 
31, 1997.  C  perators  may  not  make  rate 
adjustment  >  to  monthly  rates  totalling 
more  than  1 11.20  per  subscriber  over  Uie 
first  two  ye  irs  of  the  three-year  period 
or  more  th{  n  $1.40  over  the  full  three- 
year  perioc .  Rate  changes  prior  to 
January  1,    997,  resulting  from 
programmi  ig  costs  of  new  channels 
must  fall  w  ithin  the  Operator's  Cap 
unless  the)  are  covered  by  the  License 
Fee  Reserv  s.  Price  increases  will  be 
counted  ag  linst  the  Operator's  Cap 
when  rates  are  increased  as  a  result  of 
channel  ad  litions,  not  when  the 
addition  o<  curs.  Any  rate  increases 
piursuant  t<  the  revised  rules  shall  be 
subject  to  t  le  notice  and  prior  approval 
requiremei  ts  of  the  Commission's 
regulations  See  47  CFR  76.932,  76.933, 
76.958,  76. 364.  In  addition,  operators 
will  be  req  lired  to  send  the  Commission 
copies  of  tl  e  notices  sent  to  subscribers. 
The  Operal  or's  Cap  will  apply  only  to 
operators  t:  sing  the  20  cent  per  channel 
adjustment  in  our  new  rules.  It  will  not 
tipply  to  oj  erators  that  elect  to  use  the 
existing  ru  es  to  adjust jates  for  channel 
additions  (  ccurring  on  and  after  May 
15,  1994. 

The  Ope  ator's  Cap  on  the  rate 
increase  at  ributable  to  the  addition  of 
new  chann  ?l3  to  CPSTs  is  based  on 
historical  i  ureases  in  numbers  of 
channels  o  fered.  It  is  necessary  because 
without  su  :h  a  cap,  the  per  channel 
mark-up  cc  uld  create  an  incentive  for 
operators  t )  add  large  numbers  of 
channels  t(  CPSTs  so  as  to  increase  the 
aggregate  i  lark-up  received.  This  result 
would  unc  jrmine  the  17%  competitive 
rate  reduct  on  previously  ordered  by  the 
Commissic  n  and  could  raise  overall 
rates  towai  d  monopoly  levels  that 
would  hav  s  occurred  in  the  absence  of 
the  1992  C  ible  Act.  An  unreasonable 
CPST  rate  ilso  would  cause  the  CPST  to 


Rather,  the  2^d  channel  is  treated  as  a  channel 
substitution. 


be  an  unattractive  choice  for 
subscribers,  thereby  removing  it  as  a 
viable  competitor  to  an  NPT. 

In  addition,  the  Commission  adopts 
the  Operator's  Cap  because  there  is  no 
evidence  that  consumers  want  to  pay  for 
an  unlimited  number  of  channels  in 
CPSTs.  The  cap  will  also  provide 
operators  with  incentives  to  choose 
which  new  services  offered  on  CPSTs 
would  be  most  demanded  by 
subscribers.  Finally,  because  the  per 
chaimel  adjustment  of  up  to  20  cents 
reflects  an  average  based  on  historical 
data,  adjusted  for  the  lack  of  effective 
competition,  it  may  provide  some 
operators  with  a  greater  incentive  to  add 
channels  than  would  exist  in  a 
competitive  market. 

d.  License  fee  reserve.  The 
Commission  also  establishes  a  License 
Fee  Reserve  of  30  cents  which  operators 
may  use,  between  January  1, 1995,  and 
December  31, 1996,  to  recover 
programming  costs  for  new  channels. 
The  License  Fee  Reserve  may  be  applied 
against  the  initial  license  fee  or  any 
increase  in  the  license  fee  for  channels 
added  during  the  first  two  years  that  the 
Operator's  Cap  is  in  effect.  During  this 
period,  operators  also  may  use  all  or  any 
portion  of  the  amount  permitted  as  a  per 
chaimel  adjustment  under  the 
Operator's  Cap  to  pay  for  license  fees  in 
excess  of  the  License  Fee  Reserve. 
License  fees  incurred  in  the  third  year 
the  Operator's  Cap  is  in  effect  may  be 
passed  through  to  subscribers  as 
external  costs  without  counting  against 
either  the  License  Fee  Reserve  or  the 
Operator's  Cap. 

The  30  cents  License  Fee  Reserve 
would  allow  6  channels  to  be  added  at 
an  average  license  fee  of  5  cents  per 
chaimel.  The  5 -cents  average,  per 
channel  license  fee  falls  within  the 
range  which  the  Commission  observed. 

The  Commission  has  adopted  a 
License'Fee  Reserve  in  response  to 
programmers'  concerns  that  a  cap  on 
total  rate  increases  attributable  to  new 
channels,  without  a  reserve  for  license 
fees,  might  give  rate-regulated  c:  ble 
operators  incentives  to  increase  profits 
by  adding  only  no  cost  or  low  cost 
channels. 

e.  Programming  cost  increase  mark- 
up. The  Commission  has  decided  not  to 
allow  operators  using  the  per  channel 
adjustment  under  the  new  rules  to  take 
the  7.5%  mark-up  on  programming  cost 
increeises,  including  retransmission 
consent  fees  and  copyright  fees  incurred 
for  coverage  of  broadcast  signals,  for 
channels  for  which  the  per  channel 
mark-up  of  up  to  20  cents  was  taken. 
The  Commission's  analysis  indicates 
that  the  per  channel  adjustment  of  up  to 
20  cents  for  additional  channels,  in 
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addition  to  the  License  Fee  Reserve,  will 
provide  full  and  fair  compensation  to 
operators  adding  channels  to  CPSTs. 
Curators  who  have  added  channels 
prior  to  the  effective  date  of  the  new 
rules  wiU  not  be  harmed  by  this  change 
since  the  operators  may  elect  to  add 
channels  to  CPSTs  under  the  old  or  the 
new  rules. 

/.  Deletion  and  substitution  of 
channels.  The  new  regulations  also 
specify  how  operators  shall  adjust  rates 
for  BSTs  and  CPSTs  when  channels  are 
dropped  from,  or  moved  between,  BSTs 
and  CPSTs.  In  general,  when  dropping 
a  channel  from  a  BST  or  CPST, 
operators  will  be  required  to  make  their 
rates  reflect  the  net  reduction  in 
external  costs  as  is  required  under  the 
existing  rules.  See  47  CFR  76.922(d)(3) 
(i)  and  (ii).  Operators  also  will  be 
required  to  reduce  the  price  of  that  tier 
by  the  "residual"  associated  with  that 
channel.  For  channels  that  were  on  a 
BST  or  CPST  on  or  before  May  14, 1994 
or  channels  added  after  that  date 
pursuant  to  the  current  rules,  the  per 
channel  residual  is  the  charge  for  the 
tier,  minus  the  external  costs  for  the  tier, 
and  any  per  channel  adjustments  made 
after  that  date,  divided  by  the  number 
of  channels  on  the  tier.  For  channels 
added  to  a  CPST  on  or  after  May  15, 
1994,  pursuant  to  the  new  channel 
addition  rules,  the  residuals  shall  be  the 
actual  per  channel  adjustment  taken  for 
that  channel  when  it  was  added  to  the 
tier  plus  any  inflation  adjustment  since 
that  time.  TTie  residual  and 
programming  cost  shall  be  calculated  as 
of  the  date  the  channel  is  dropped. 

As  noted  above,  when  an  operator 
substitutes  a  new  channel  for  an 
existing  channel  on  a  CPST,  no  per 
channel  adjustment  may  be  taken.  The 
residual  for  the  new  channel  is  that  of 
the  channel  it  replaced.  Operators 
substituting  channels  will  be  required  to 
adjust  their  rates  for  changes  in  license 
fees  as  provided  by  the  current  rules.  To 
preserve  the  overall  effectiveness  of  the 
Operator's  Cap  and  the  License  Fee 
Reserve,  if  the  license  fee  for  the  new 
service  is  greater  than  the  license  fee  for 
the  replaced  service,  and  the  operator 
chooses  to  pass  that  increase  through  to 
subscribers,  the  excess  shall  count 
against  the  aggregate  of  the  Operator's 
Cap  and  the  License  Fee  Reserve.  If  the 
license  fee  for  the  new  channel  is  less 
than  the  license  fee  for  the  replaced 
channel,  no  credit  shall  be  given  against 
the  cap  or  the  reserve,  so  as  not  to  create 
an  artificial  incentive  to  replace  higher 
license  fee  channels  with  lower  license 
fee  channels.  With  respect  to  channels 
to  which  the  7.5%  markup  on  new 
programming  costs  applies,  the  operator 
shall  treat  the  mark-up  as  part  of  its 


programming  costs  and  subtract  the 
mark-up  &t>m  its  external  costs  when  a 
channel  is  dropped.  When  such  a 
channel  is  substituted,  the  operator  may 
retain  in  its  rates  the  7.5%  maric-up  on 
the  license  fee  of  the  dropped  channel, 
so  long  as  that  amount  is  not  more  than 
7.5%  of  the  license  fee  of  the  new 
channel. 

When  a  channel  is  shifted  between  a 
BST  and  a  CPST  or  between  CPSTs,  it 
shall  be  treated  as  if  it  was  dropped 
fix)m  one  tier  and  the  residual  and 
programming  cost  associated  with  the 
shifted  channel  shall  be  shifted  to  the 
other  tier.  The  residuals  associated  with 
the  shifted  channel  shall  be  adjusted  by 
reference  to  the  niunber  of  subscribers 
on  each  tier  to  ensure  aggregate 
revenues  remain  the  same.*  Revenue 
neutrality  protects  consumers  by 
ensuring  that  the  Commission's 
requirements  do  not  create  incentives 
for  operators  to  move  channels  to  tiers 
with  more  subscribers  solely  to  increase 
revenues.  And  because  the  per  channel 
adjustment  of  up  to  20  cents  applies 
only  to  the  CPSTs,  an  operator  may  not 
move  a  channel  for  which  it  received  a 
per  channel  adjustment  imder  the  new 
rules  from  a  CPST  to  the  BST. 

g.  Headend  upgrades  for  small 
systems.  The  Commission  decided  to 
adopt  a  special  streamlined  cost-of- 
service  procedure  for  independent  small 
systems  and  small  systems  owned  by 
small  MSOs  that  upgrade  their  headend 
equipment  to  add  new  channels  to 
CPSTs.  Small  systems  may  find  it 
difficult  to  recover  the  fixed  costs  of  the 
headend  equipment  required  for  adding 
channels,  since  the  cost  must  be 
recovered  over  a  small  subscriber  base. 
The  Commission  limits  this  reUef  to 
independent  small  systems  and  small 
systems  owned  by  small  MSOs  because 
(1)  systems  with  more  than  1,000 
subscribers  can  spread  the  fixed  costs  of 
headend  equipment  over  a  larger 
customer  base  and  (2)  small  systems 
ovimed  by  larger  operators  should  have 
adequate  financial  resoiut:es  to  add 
channels  under  our  generally  applicable 
rules.  Qualified  small  systems  diat  add  ' 
channels  to  their  CPSTs,  therefore,  have 
the  option  of  either  using  this  special 
procedure  or  using  the  existing  or 
revised  going  forward  rules  applicable 
to  all  operators. 


*  An  operator  may  use  the  equivalent  billing 
("EBU")  methodology  in  calculating  the  number  of 
subscribers  on  a  tier,  provided  it  does  so  for  both 
the  tier  from  which  the  channel  is  shifted  and  the 
tier  to  which  the  channel  is  shifted  and  provided 
that  the  operator  otherwise  meets  the  conditioiu  for 
using  EBU  methodology.  See  Public  Notice: 
Question  and  Answer  on  Cable  Television  Rate 
Regulation  (July  27. 1994)  Question  and  Answer  1. 


Under  this  streamlined  cost-of-service 
procedure  for  upgrading  headend 
equipment,  independent  small  systems 
and  small  systems  owned  by  small 
MSOs  may  increase  rates  to  recover  the 
costs  associated  with  new  headend 
equipment  that  is  used  to  add  channeb 
to  CPSTs.  In  order  to  recover  costs  for 
headend  equipment,  qualified  small 
systems  will  be  required  to  certify  to  the 
Commission  the  level  of  costs  they  have 
actually  incurred  for  adding  headend 
equipment. 

The  Commission  also  decided  to  limit 
the  amount  small  systems  may  recover 
imder  this  special  allowance  to  prevent 
unreasonably  sharp  rate  increases  to 
small  system  subscribers.  The  amoimt  a 
small  system  may  recover  for  each 
channel  added  shall  be  Umited  to 

E)rogramming  costs  incurred  plus  the 
esser  of  the  actual  cost  of  the  headend 
equipment  or  $5,000,  which  is 
consistent  with  comments  that  the 
addition  of  a  satellite  channel  can  cost 
between  $2,500  and  $5,000. 

Headend  costs  that  are  to  be  recovered 
through  increased  rates  must  be 
depreciated  over  the  useful  life  of  the 
equipment.  While  the  Commission  has 
not  prescribed  depreciation  rates,  cable 
operators  are  required  to  follow 
reasonable  depreciation  practices. 
Depreciation  and  useful  Ufe  of  the 
equipment  are  to  be  submitted  to  the 
Commission  wrlth  the  cost  certification. 
In  addition,  the  rate  of  return  the  small 
system  may  earn  on  this  investment 
may  not  exceed  11.25%. 

Small  systems  may  apply  this 
streamlined  cost-of-service  procedure 
for  channels  added  after  May  14, 1994, 
but  may  not  use  this  methodology  to 
increase  rates  to  reflect  channel 
additions  until  January  1, 1995. 
Moreover,  small  systems  that  increase 
rates  as  a  result  of  any  channel 
additions  pursuant  to  either  this 
methodology  may  add  a  maximum  of 
seven  channels  to  CPSTs  over  the  next 
three  years.  This  is  equal  to  the  number 
of  channels  that  a  system  taking  the 
maximum  20  cent  per  chaimel 
adjustment  may  add  under  the 
Operator's  Cap. 

h.  Systems  with  more  than  100 
channels.  In  the  Fifth  Notice  of 
Proposed  Rulemaking,  the  Commission 
noted  that  the  Fourth  Report  and  Order 
59  FR  17943. 17955-17956  (April  15. 
1994],  established  per  channel 
adjustments  for  systems  with  total 
channels  on  regulated  tiers  of  100 
channels  or  fewer.  It  did  not  establish 
per  channel  rates  for  systems  that 
provide  more  than  100  channels.  The 
Commission  solicited  comment  on 
whether  it  should  establish  a  method  for 
adjusting  capped  rates  in  situations 
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where  there  are  more  than  100  regulated 
channels  and.  if  so.  what  that  method 
should  be.  The  Commission 
additionally  asked  whether  the  going 
forward  methodology  should  be 
modified  to  provide  greater  or  lesser 
compensation  to  operators  for 
adjustments  to  capped  rates  when 
channels  are  added  or  deleted  from 
BSTs  and  CPSTs,  and  whether  this 
would  better  meet  the  goals  of 
encouraging  infrastructure  development 
and  growth  of  programming. 

The  existing  going  forward 
f'jgulations  use  a  declining  per  channel 
adjustment  as  the  number  of  channels 
on  a  system  increase.  In  contrast,  in  this 
Report  and  Order  the  Commission  has 
decided  to  allow  (1)  a  flat  per  channel 
adjustment  for  the  addition  of  new 
channels  to  CPSTs,  subject  to  an 
Operator's  Cap.  and  the  License  Fee 
Reser\'e,  and  (2)  NPTs  for  which  cable 
operators  set  the  price.  Because  the 
revised  regulations  allow  operators  to 
set  the  price  for  an  unUmited  number  of 
channels  on  NPTs.  the  Commission 
does  not  believe  it  is  necessary  to  adopt 
any  other  roles  that  are  based  on  a 
specific  number  of  chaimels.  Cable 
operators  continuing  to  add  channels 
under  the  current  rules  may  receive  a 
per  channel  incentive  only  for  the  first 
100  channels  on  BSTs  and  CPSTs. 

J.  Term  of  the  revised,  channel 
addition  rules.  A.  The  new  rule  for 
adjusting  rates  when  channels  are 
added,  deleted  or  substituted  on  CPSTs 
will  be  in  place  through  December  31. 
1997,  and  will  be  reviewed  prior  to  the 
end  of  that  period  to  determine  if  there 
is  any  reason  to  continue  to  provide 
incentives  to  increase  the  number  of 
channels  on  any  CPST.  The  new  rule 
will  expire  on  that  date  and  will  be 
replaced  by  the  existing  rule  unless  the 
new  rule  is  reinstated  by  the 
Commission.  The  special  streamlined 
cost-of-service  procedure  for  headend 
equipment  costs  for  small  systems  also 
will  expire  on  December  31 ,  1997. 
unless  it  is  reinstated  by  the 
Commission. 

D.  Negative  Option  Billing 

.1.  Background 

Section  3(0  of  the  1992  Cable  Act.  47 
U.S.C.  543(f).  prohibits  negative  option 
billing,  which  occurs  when  a  cable 
operator  charges  a  subscriber  for  any 
service  or  eqtiipment  that  the  subscriber 
has  not  affirmatively  requested  by  name. 
A  subscriber's  failure  to  refuse  a  cable 
operator's  proposal  to  provide  such 
service  or  equipment  may  not  be 
deemed  to  be  an  affirmative  request  for 
such  service  or  equipment  The  Rate 
Order.  58  FR  29736,  29748  (May  21. 
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1993).  profided  that  changes  in  the  mix 
of  pro^^niming  in  a  tier,  including 
additions  Or  deletions  of  (Channels,  will 
to  the  negative  option 
sion  unless  they  change  the 
nature  of  the  tier.  The 
believed  that,  on  balance, 
to  subscribers  from  giving 
e  ability  to  diversify, 
otherwise  modify  their 
offerings  ii  a  tier  outweigh  the  slight 
reduction  n  subscriber  dioice  that 
results  froi  a  exempting  such  changes 
from  the  n  ^ative  option  billing 
prohibitio  i. 

In  the  T  lird  Reconsideration  Order, 
59  FR  179  1, 17969-17970  (May  21. 
1993),  the  [Commission  concluded  that 
the  Comm  ssion  concluded  that  the 
Commissii  m  and  state  and  local 
govemmei  ts  have  concurrent 
jurisdictio  i  to  regulate  negative  option 
billing.  Th  5  rationale  for  this  conclusion 
was  that  Ti  gulation  of  negative  option 
billing,  wl  ile  discussed  in  the  section  of 
the  1992  C  sble  Act  governing  rate 
regulation  is  more  in  the  nature  of  a 
consumer  irotection  measure  than  rate 
regulation  per  se.  Section  (8)(c)(l)  of  the 
1992  Cabl*  Act,  codified  in  Section 
632(c)(1)  0^  the  Communications  Act,  47 
U.S.C.  55ac)(l).  provides  that  nothing 
in  the  "Consumer  Protection  Laws"  title 
of  the  Conimunications  Act  may  "be 
construed  lo  prohibit  any  State  or  any 
fi^nchise  authority  from  enacting  or 
enforcing  <  iny  consumer  protection  law, 
to  the  exte  it  not  specifically  preempted 
by  this  tiU  s." 

Comraei  iters  request  that  the 
Commissii  m  clarify  what  channel 
additions  o  a  tier  will  not  require 
affirmative  marketing  under  Section  3(f) 
of  the  199: ;  Cable  Act.  They  also  ask  the 
Commissii  in  to  declare  that  local 
authoritiet  may  not  require  affirmative 
marketing  for  channel  additions  imder 
state  or  lo  al  laws.  More  specifically, 
NCTA  ask  i  the  Commission  to  clarify 
that  three  ;pecific  "scenarios"  do  not 
trigger  the  federal  negative  option 
billing  ml ;  and  that  state  or  local 
authoritiei  are  preempted  from  enacting 
or  enforcii  g  their  own  negative  option 
billing  lav  s. 

2.  Discuss  on 

In  deter  nining  whether  any  of  the 
scenarios  nvolve  negative  option 
billing,  thi  Commission  is  guided  by  the 
language  ( f  the  negative  option  billing 
provision,  its  legislative  history,  and  our 
prior  intei  iretations.  In  light  of  that 
guidance,  he  Commission  reaffirms  that 
a  change  ih  the  mix  of  channels  in  a  tier, 
including  additions  or  deletions  of 
channels,  atIII  not  be  subject  to  the 
negative  o  jtion  billing  provision,  imless 
they  chan  e  the  fundamental  nature  of 


the  tier.  With  respect  to  NCTA's  first 
scenario,  which  involved  passing 
through  external  costs  or  inflation 
adjustments,  the  Commission  holds  that 
these  types  of  rate  changes  do  not  in  and 
of  themselves  invoke  the  federal 
negative  option  billing  rule.  As  an 
initial  matter,  they  do  not  constitute 
"service  or  equipment"  within  the 
meaning  of  Section  3(f).  Moreover, 
under  our  rate  regulations,  operators  are 
specifically  permitted  to  pass  through  to 
subscribers  increases  in  external  costs 
and  inflation  adjustments.  47  CFR 
76.922(d).  These  t>'pes  of  rate  changes 
do  not  constitute  a  change  in  the 
fundamental  nature  of  a  tier.  and. 
therefore,  do  not  implicate  the  federal 
negative  option  billing  prohibition  for 
that  reason  as  well. 

With  regard  to  the  second  and  third 
scenarios  identified  in  NCTA's  letter, 
the  Commission  stated  in  the  Rate 
Order.  58  FR  29748  ^ay  21, 1993),  that 
"a  change  in  the  mix  of  channels  in  a 
tier,  including  additions  or  deletions  of 
channels,  will  not  be  subject  to  the 
negative  option  bilUng  provision,  imless 
they  change  the  fundamental  nature  of 
the  tier."  Determinations  as  to  what 
constitutes  a  change  in  the  fundamental 
nature  of  a  tier  will  generally  depend  on 
the  individual  circumstances  of  each 
case.  Channel  changes  involving 
relatively  few  channels  generally  will 
not  change  the  fundamental  nature  of 
that  tier,  and  thus  will  not  implicate  the 
federal  negative  option  billing  rule. 
Consistent  with  this  approach,  additions 
of  channels  and  rate  adjustments  within 
the  Operator's  Cap  and  License  Fee 
Reserve  of  the  revised  going  forward 
rules  generally  will  not  change  the 
fundamental  nature  of  a  tier.  Affirmative 
marketing  also  is  not  required  when  an 
operator  moves  channels  pursuant  to 
our  conditions  for  estabhshment  of 
NPTs,  so  long  as  the  movements  do  not 
change  the  fundamental  nature  of  the 
tier.  Because  the  Commission's  rules 
require  operators  to  give  subscribers  30- 
days'  advance  notice  of  any  changes  in 
rates,  programming  or  channel 
positions,  the  Commission  does  not 
believe  subscribers  need  the  additional 
protection  of  the  negative  option  billing 
provision  for  relatively  modest  changes. 
See  47  CFR  76.309(c)(3)(i)(B):  76.964(b). 

Section  632(c)(1)  of  the 
Communications  Act  makes  clear  that 
state  and  local  authorities  generally  may 
apply  statutes  proscribing  fi^ud  or 
misleading  advertising  practices  to  cable 
operators.  However,  Section  3(a)(1)  of 
the  1992  Cable  Act  makes  clear  that 
regulation  of  "the  rates  for  the  provision 
of  cable  service"  is  governed  exclusively 
by  the  federal  statute  and  Commission 
regulations.  The  scenarios  NCTA 
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presents  require  the  Commission  to 
consider  again  the  relationship  between 
Section  632(c)(1)  of  the 
Communications  Act  and  Section  3(a)(1) 
ofthe  1992  Cable  Act. 

The  Conunission  concludes  that  a 
two-step  approach  is  warranted.  First,  is 
the  state  or  local  negative  option  rule 
consistent  with  the  federal  rule?  If  it  is. 
then  the  state  or  local  rule  may  be 
enforced.  If  the  state  or  local  rule  is 
inconsistent  with  the  federal  rule,  then 
it  is  necessary  to  consider  whether  its 
enforcement  "approaches,  actual 
regulation  of  'rates  for  the  provision  of 
cable  service."  In  elaborating  on  that 
inquiry,  the  Commission  now  concludes 
that  state  or  local  consiuner  protection 
laws  may  not  be  enforced  in  a  manner 
that  conflicts  with  or  undermines  our 
rate  regulation  rules  established 
pursuant  to  Section  3  ofthe  1992  Cable 
Act.  If  there  is  an  actual  conflict 
between  federal  and  state  law  or  where 
state  law  stands  as  an  obstacle  to  the 
accomplishment  and  execution  of  the 
full  objectives  of  Congress,  the  state  law 
is  preempted.  See,  e.g..  Free  v.  Bland, 
369  U.S.  663  (1962);  Mines  v, 
Davidowitz,  312  U.S.  52  (1941). 

The  scenarios  NCTA  presents  involve 
situations  where  enforcement  of  state 
and  local  negative  option  billing  rules 
would  be  inconsistent  with  the  federal 
rule  and  enforcement  might  imdermine 
implementation  of  the  cable  rate  rules 
promulgated  pursuant  to  Congress's 
instruction.  With  respect  to  the  first 
scenario,  the  federal  negative  option 
bilUng  rule  plainly  would  not  require 
cable  operators  to  obtain  affirmative 
consent  from  subscribers  before  passing 
through  extemal^costs  and  inflation 
adjustments  as  permitted  by  the 
Commission's  rules,  as  explained- above. 
In  addition,  enforcement  of  a  state  or 
local  negative  option  billing  rule 
requiring  affirmative  consent  prior  to 
the  pass-through  of  external  costs  and 
cost-of-service  increases,  as  permitted 
by  the  Commission's  rate  rules,  would 
imdermine  the  federal  regime  governing 
cable  rates.  The  Commission  has  issued 
detailed  rate  rules  implementing 
Section  3  ofthe  1992  Cable  Act.  Under 
the  Commission's  rules,  most  cable 
operators  muit  reduce  their  rates  from 
pre-1992  levels,  many  by  as  much  as 
17%.  to  ensure  that  cable  rates  are 
reasonable.  However,  as  the  first 
scenario  presented  by  NCTA  recognizes, 
the  rules  also  allow  cable  operators  to 
increase  their  rates  to  reflect  increases 
in  the  cost-of-living  or  other  external 
costs,  most  of  which  are  beyond  cable 
operators'  control.  The  17%  rate 
reduction  and  the  rules  authorizing  the 
pass-through  of  external  costs  and 
inflation  adjustments  are  of  a  piece;  the 


rate  cut  would  not  be  fair  to  cable 
operators  if  they  were  prohibited  from 
raising  rates  to  reflect  increased  costs 
that  are  beyond  their  control. 

The  other  two  scenarios  presented  by 
NCTA  involve  the  addition,  deletion 
and  replacement  of  channels.  The 
negative  option  billing  regulation  makes 
clear  that  Uie  requirement  that  cable 
operators  obtain  affirmative  consent 
before  charging  for  a  new  service  "shall 
not  preclude  the  addition  or  deletion  of 
a  specific  program  bom  a  service 
offering,  the  addition  or  deletion  of 
specific  chaimels  from  an  existing  tier  of 
service,  or  the  restructuring  or  division 
of  existing  tiers  of  service  that  do  not 
result  in  a  fimdamental  change  in  the 
nature  of  an  existing  service,  or  tier  of 
service."  47  CFR  76.981.  Accordingly, 
the  replacement  of  a  single  chaimel, 
NCTA's  third  scenario,  would  not  be 
prohibited  by  the  federal  negative 
option  billing  provision,  because  that 
would  not  result  in  a  "fundamental 
change"  unless  the  tier  was  very  small. 
With  respect  to  NCTA's  second 
scenario,  involving  the  addition  or 
deletion  of  channels,  the  answer  would 
depend  on  how  many  channels  were 
added  or  deleted  and  other  factors 
relevant  to  determining  whether  a 
"fundamental  change"  had  occurred.  As 
stated  above,  however,  changes  that  are 
permitted  under  the  "Operator's  Cap" 
generally  would  not  constitute 
"fundamental  changes." 

If  the  addition,  deletion,  or 
replacement  of  channels  did  not 
constitute  a  fundamental  change  in  a 
tier,  so  that  the  federal  negative  option 
billing  rule  was  not  triggered, 
preemption  of  enforcement  of  a  stricter 
state  or  local  negative  option  billing  rule 
would  depend  on  whether  enforcement 
would  conflict  vdth  or  undermine  the 
rate  regulation  rules  established 
pursuant  to  Section  3  ofthe  1992  Cable 
Act.  It  is  not  possible  to  provide  a 
blanket  response  to  NCTA's  second  and 
third  scenarios  in  the  absence  of  a 
specific  set  of  facts  to  evaluate. 
However,  it  bears  emphasis  that  the  rate 
rules  governing  the  addition,  deletion, 
and  replacement  of  channels  are 
designed  to  ensure  reasonable  rates 
without  impeding  the  provision  of  new 
services.  Indeed,  the  rate  rules  are 
designed  to  encourage  the  provision  of 
new  services  that  subscribers  desire  at 
the  reasonable  rates  mandated  by 
Congress.  Therefore,  an  interpretation  of 
state  or  local  law  that  required  a  cable 
operator  to  obtain  the  affirmative 
consent  of  every  subscriber  before 
making  a  change  that  did  not 
fundamentally  alter  the  affected  tier 
would,  in  most  cases,  interfere  with  the 
accomplishment  of  Congress's 


objectives.  In  relatively  few  cases,  in  the 
Commission's  view,  would  state  or  local 
officials  be  likely  to  seek  to  enforce 
negative  option  billing  rules  that 
conflict  with  or  undermine  federal  rate 
regulation  provisions.  But  in  any  event, 
on  further  consideration  the 
Commission  is  convinced  that,  however 
numerous  such  cases  are  likely  to  be. 
state  and  local  officials  may  not  enforce 
negative  option  bilUng  rules  that 
obstruct  the  accomplishment  of  the 
objectives  of  Congress's  cable  rate 
provisions. 

E.  Affiliate  Transactions 

1.  Background 

hi  the  Cost  Order  in  MM  Docket  No. 
93-215,  59  FR  17975  (April  15, 1994), 
the  Commission  promulgated  a  rule  for 
valuing  transactions  between  cable 
operators  and  affiliated  companies.  The 
Commission  found  that  it  would  be 
inconsistent  with  Congressional  intent 
to  allow  rates  for  regulated  cable  service 
to  reflect  the  prices  affiliates  charge 
each  other  for  transactions  that  occur  at 
other  than  arm's  length.  The 
Commission  found  that  allowing  cable 
companies  to  pass  increases  in  their 
costs  through  to  rate  payers  could 
motivate  those  companies  to  pay 
excessive  amounts  for  assets  and 
services  obtained  firom  unregulated 
affiUates.  The  Commission  therefore 
adopted  a  rule  for  affifiate  transactions 
that  applies  to  cable  operators  who  elect 
cost-of-service  regulation  or  seek  to 
adjust  benchmark/price  cap  rates  for 
affiliated  programming  costs. 

hi  the  Cost  Further  Notice,  59  FR 
18066, 18067-18068  (April  15, 1994). 
the  Commission  tentatively  concluded 
that  the  general  changes  it  proposed  for 
affiliate  transactions  involving 
telephone  companies  should  be  applied 
to  cable  operators.  The  Commission 
tentatively  concluded  that  the  use  of  - 
prevailing  company  pricing  as  a 
valuation  method  for  transactions 
between  cable  operators  and  their 
affiliates  should  only  be  permitted 
where  the  predominant  purpose  of  the 
transaction  is  to  serve  non-affiliates.  To 
that  end.  the  Commission  proposed  that 
any  affiUate  that  sells  less  than  75 
percent  of  its  output  to  non-affiliates  has 
too  large  a  volume  of  affiliate 
transactions  to  be  deemed  to  have  a 
predominant  purpose  of  serving  non- 
affiUates.  The  Commission  therefore 
proposed  to  continue  to  allow 
prevailing  company  pricing  as  a 
valuation  method  for  affiliate 
transactions  only  where  at  least  75 
percent  of  the  cable  operators  output  is 
sold  to  non-affiliates. 
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The  cable  industry  genially  opposes 
the  proposed  rule  arguing  that  the 
proposal  would  require  operators  and 
programmers  to  adopt  costly,  inefficient 
and  unnecessary  methodologies  to 
document  the  estimated  fair  market 
value  of  the  assets  or  services 
exchanged.  Some  cp<irators  argue  that 
the  75%  bright-hne  test  would  impose 
administrative  burdens  that  would  be 
excessive  and  outweigh  the  speculative 
benefits  that  might  result.  Several  other 
parties  oppose  the  proposed  rules  on  the 
grounds  that  these  requirements  would 
discourage  vertical  integration  and 
would  result  in  decreased  investment  in 
quality  cable  programming.  Others  also 
oppose  the  proposal  and  state  that  the 
only  rationale  for  the  rules  comes  from 
an  incorrect  premise  that  the 
application  of  such  rules  in  the 
telephone  context  necessitates  similar 
rules  in  the  cable  industry. 

2.  Discussion 

The  Commission  declines  to  adopt  the 
proposal  to  prevent  cable  operators  from 
valuing  assets  or  services  at  the 
operators'  prevailing  company  prices 
unless  the  providing  affiliates  sell  more 
than  75%  of  their  output  to  non- 
affiliates.  The  Commission  finds  that 
this  proposal  would  prevent,  in  many 
cases,  cable  operators  from  establishhig 
a  prevailing  company  price  for 
programming  services  that  have 
achieved  wide  distribution  among  cable 
operators.  In  addition,  the  Commission 
is  concerned  that  by  preventing  cable 
operators  from  valuing  programming  at 
the  prevailing  company  price,  it  may 
discourage  major  MSOs  with  substantial 
resources  from  investing  in  cable 
programming  and  related  services  that 
could  benefit  subscribers. 

The  Commission  will,  therefore, 
retain  the  existing  cable  affiliate 
transaction  rule  which  provides  that  a 
cable  operator  may  value  an  asset  or 
service  at  the  prevailing  company  price 
if  the  provider  has  sold  the  same  kind 
of  service  or  asset  to  a  substantial 
number  of  third  parties  at  a  generally 
available  price.  For  cable  affiliate 
transactions,  the  sale  of  an  asset  to  a 
substantial  number  of  third  parties  will 
ensure  that  cable  operators  will  not  have 
an  incentive  to  pay  excessive  prices 
when  they  obtain  services  and  assets 
from  affiliates  because  in  such  cases  the 
primary  purpose  of  the  transaction 
would  not  be  to  provide  services  and 
assets  to  the  affiliated  programmer. 
However,  the  Commission  will  continue 
to  examine  our  test  for  the 
ttstablishment  of  a  prevailing  company 
price  in  MM  Docket  No.  93-215  and  as 
the  Commission  gains  experience  with 
tiur  current  cable  affiliate  transaction 
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rule,  it  ma;  seek  further  comment  in 
order  to  re  ine  the  rule. 

Finally,  he  Cost  Fiulher  Notice 
sought  con  iment  on  (1)  the  proposal  to 
require  caole  operators  that  do  not  meet 
the  prevaittng  company  price  test  to 
value  services  at  the  higher  of  cost  and 
fair  marine!  value  when  the  cable 
operator  lathe  seller  and  the  lower  of 
cost.and  Mr  maiicet  value  when  the 
cable  opeif  tor  is  the  buyer;  (2)  whether 
the  current  definition  of  an  affiliate 
should  be  fetained;  (3)  whether  the 
interim  cable  affiliate  transaction  rules 
should  be  adopted  as  our  final  rules; 
and  (4)  whether  our  final  cable  affiliate 
transactioi  i  rule  should  be  included  in 
the  unifor  n  system  of  accoimts  that  we 
adopted  fc  r  cable  operators.  The 
Commission  will  address  these  issues  in 
conjunction  with  our  general 
consideral  on  of  final  cost  rules  in  MM 
Docket  Nc   93-215  at  a  later  time. 

Adminisb  ative  Matters 

Regulator  '  Flexibility  Act  Analysis 

Pursuai  t  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  601-12,  the 
Commission's  final  analysis  with 
respect  tothe  Sixth  Order  on 
Reconsideration  and  Fifth  Report  and 
Order  is  a$  follows: 

Need  and  purpose  of  this  action.  The 
Commissipn,  in  compliance  with 
section  3(1)  of  the  Cable  Television 
Consume!  Protection  and  Competition 
Act  of  1992  pertaining  to  rate  regulation, 
adopts  rules  and  procedures  intended  to 
ensure  cable  subscribers  reasonable 
rates  for  (sble  services  with  minimum 
regulator]  and  administrative  biutlen  on 
cable  ent^es. 

Summ^y  of  issues  raised  by  the 
public  coinments  in  response  to  the 
Initial  Regulatory  Flexibility  Analysis. 
There  weje  no  comments  submitted  in 
response  to  the  Initial  Regulatory 
Flexibilit  i  Analysis.  The  Chief  Counsel 
for  Advo(  acy  of  the  United  States  Small 
Business  (Administration  (SBA)  filed 
commentfe  in  the  original  rulemaking 
order.  The  Commission  addressed  the 
concernspaised  by  the  Office  of 
Advocacj  in  the  Rate  Order.  The  SBA 
also  fileareply  comments  in  response  to 
the  Fifth  hlotice. 

Signifitant  alternatives  considered 
and  rejec  ed.  Petitioners  representing 
cable  inti  rests  and  franchising 
authoritii  is  submitted  several 
altcmatines  aimed  at  minimizing 
administtative  burdens.  In  the  course  of 
this  proc  ieding.  the  Commission  has 
ettempte  1  to  accommodate  the  concerns 
expresse  I  by  these  parties.  For  example, 
the  revis  (d  going  forward  mechanisms 
aro  desigtied  to  enhance  incentives  to 
add  new  channels  to  regulated  tiers 


without  creating  new  regulatory 
burdens  and  to  provide  additional 
options  tailored  to  the  concerns  of  small 
systems.  In  addition,  the  New  Products 
"rier  is  designed  to  ensure  that  regulated 
cable  service  rates  are  reasonable  while 
reducing  administrative  burdens.   . 

Paperwork  Reductioa  Act 

The  requirements  adopted  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
are  found  to  impose  a  new  or  modified 
information  collection  requirement  on 
the  public.  Implementation  of  any  new 
or  modified  requirement  will  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

Ordering  Clauses 

Accordingly,  if  is  ordered.  That, 
pursuant  to  Sections  4{i),  4{j),  303(r). 
612, 622(c)  and  623  of  the 
Commimications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  154(j), 
303{r),  532,  542(c)  and  543,  the  rules, 
requirements  and  poUcies  discussed  in 
this  Sixth  Order  on  Reconsideration  and 
Fifth  Report  and  Order,  are  adopted  and 
Part  76  of  the  Commission's  rules,  47 
CFR  Part  76.  is  amended  as  set  forth  in 
below. 

It  is  further  ordered.  That  the 
Secretary  shall  send  a  copy  of  this 
Report  and  Order,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Pub.  L.  No.  96-354,  94 
Stat.  1164.  5  U.S.C.  601  et  seq.  (1981). 

ft  is  further  ordered.  That  the 
requirements  and  regulations 
established  in  this  decision  shall 
become  effective  January  1, 1995,'  with 
the  exception  of  new  reporting 
requirements  which  will  become 
effective  on  that  date  or  as  soon 
thereafter  as  they  may  be  approved  by 
the  Office  of  Management  and  Budget. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 


^  Good  cause  exists  to  make  these  requireinciits 
effective  on  less  than  30  days  notice  in  the  Federal 
Regiater.  See  5  U.S.C.  section  553(d)(3).  Good  cause 
exists  to  make  the  requirements  effective  January  1. 
1995  because  this  Order  provides  additional 
opportunities  and  incentives  to  cable  operators  and 
many  of  the  Commission's  rate  regulations  apply  on 
a  calendar  quart ftr  system. 
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Federal  Cammunitatioas  Coramiision. 
UVeraF.litfAaU, 

Acting  Secretary. 

Amendatory  Text 

Part  76  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  7ft-CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  Sees.  2.  3,  4,  301.  303,  307,  308, 
309, 48  Stat,  as  amended,  1064, 1065, 1066, 
1081, 1082.1083. 1084, 1085. 1101;  47  U.S.C. 
Sees.  152. 153. 154.  301.  303.  307.  308,  309. 
532. 535. 542, 543,  552  as  amended.  106  Stat. 
1460. 

2.  Section  76.901  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§76.901    Definitions 


(d)  New  Product  Tier.  A  new  product 
tier  ("MPT")  is  a  cable  programming 
service  tier  meeting  the  conditions  set 
forth  in  §  76.987, 

3.  Section  76.922  is  amended  by 
revising  paragraphs  (d)(3)(x),  (d)(3)(xi) 
and  (e)  to  read  as  follows: 


§76.922    Rates  for  the  basic  service  tier 
and  cable  programming  services  tiers. 

•        •        •        »        • 

(d)  *  *  • 

(3)  •  *  * 

(x)  Adjustments  to  permitted  chaiges 
on  accotmt  of  increase  in  costs  of 
programming  shall  be  fiuther  adjusted 
to  reflect  any  revenues  received  by  the 
operator  from  the  programmer.  Such 
adjustments  shall  apply  on  a  channel-  * 
by-channel  basis. 

(xi)  In  calculating  programming 
expense,  operators  may  add  a  mark-up 
of  7.5%  for  increases  in  programming 
costs  occurring  after  March  31, 1994, 
except  that  operators  may  not  file  for  or 
take  the  7.5%  mark-up  on  programming 
costs  for  new  channels  added  on  or  after 
May  15, 1994  for  which  the  operator  has 
used  the  methodology  set  forA  in 
paragraph  (e)(3)  of  this  section  for 
adjusting  rates  for  channels  added  to 
cable  programming  service  tiers. 
Operators  shall  reduce  rates  by 
decreases  in  programming  expense  plus 
an  additional  7.5%  for  decreases 
occurring  after  May  15, 1994  except 
with  respect  to  programming  cost 
decreases  on  channels  added  after  May 
15, 1994  for  which  the  rate  adjustment 
methodology  in  paragraph  (e)(3)  of  this 
section  was  used. 

(e)  Changes  in  the  number  of  channels 
on  regulated  tiers— (1)  Generally.  A 
system  may  adjust  the  residual 
component  of  its  permitted  rate  for  a  tier 


to  reflect  dianges  in  the  niunber  of 
channels  offered  on  the  tier  on  a 
quarterly  basis.  Cable  systems  shall  use 
FCC  Fonn  1210  (or  FCC  Form  1211, 
where  applicable)  to  justify  rate  changes 
made  on  account  on  changes  in  the 
number  of  channels  on  a  basic  service 
tier  ("BST")  or  a  cable  programming 
service  tier  ("CPST").  Such  rate 
adjustments  shall  be  based  on  any 
changes  in  the  number  of  regulated 
channels  that  occurred  from  the  end  of 
the  last  quarter  for  vdiich  an  adjustment 
was  previously  made  through  the  end  of 
the  quarter  that  has  most  recently  closed 
preceding  the  filing  of  the  FCC  Form 
1210  (or  FCC  Form  1211,  where 
applicable).  However,  when  a  system 
deletes  channels  in  a  calendar  quarter, 
the  system  must  adjust  the  residual 
component  x)f  the  tier  charge  in  the  next 
calendar  quarter  to  reflect  that  deletion. 
Operators  must  elect  between  the 
charmel  additicm  rules  in  paragraphs 
(e)(2)  and  (e)(3)  of  this  section  the  first 
time  they  adjust  rates  after  £>ecember  31 , 
1994,  to  reflect  a  channel  addition  to  a 
CPST  that  occiured  on  or  after  May  15. 
1994,  and  must  use  the  elected 
methodology  for  all  rate  adjustments 
through  December  31. 1997.  A  system 
that  adjusted  rates  after  May  15, 1994. 
but  before  January  1, 1995  on  account  of 
a  change  in  the  nimiber  of  channels  on 
a  CPST  that  occurred  after  May  15, 
1994,  may  elect  to  revise  its  rates  to 
charge  the  rates  permitted  by  paragraph 
(e)(3)  of  this  section  on  or  after  January 
1, 1995,  but  is  not  required  to  do  so  as 
a  condition  for  using  the  methodology 
in  paragraph  (e)(3)  of  this  section  for 
rate  adjustments  after  January  1, 1995. 
Rates  for  the  BST  will  be  governed 
exclusively  by  paragraph  (eK 2)  of  this 
section,  excppt  that  where  a  system 
offered  tmly  one  tier  on  May  14, 1994. 
the  cable  operator  will  be  allowed  to 
elect  between  paragraphs  (e)(2)  and 
(e)(3)  of  this  section  as  if  the  tier  was  a 
CPST. 

(2)  Adjusting  Rates  for  increases  in 
the  number  erf  channels  offered  between 
May  15. 1994.  and  December  31.  1997. 
on  a  basic  service  tier  and  at  the 
election  of  the  operator  on  a  cable 
programming  service  tier.  The  following 
table  shall  be  used  to  adjust  permitted 
rates  for  increases  in  the  number  of 
channels  offered  between  May  15, 1994, 
and  December  31, 1997,  on  a  basic 
service  tier  and  subject  to  the  conditions 
in  paragraph  (e)(1)  of  this  section  at  the 
election  of  the  operator  on  a  CPST.  The 
entries  in  the  table  provide  the  cents  per 
channel  per  subscriber  per  month  by 
which  cable  operators  will  adjust  the 
residual  component  using  FCC  Fonn 


1210  (or  FCC  Form  1211.  where 
apphcable). 


Avefage 

No.  of 

Per-chan- 

Average 

Per<han- 

rego- 

nei  ad- 

Ma of  reg- 

nelad- 

lated 

justment 

ulated 

justnwnt 

chan- 
nels 

factor 

channeis 

factor 

7 _. 

SO^ 

14  „     

0.14 

7.5 

0.45 
0.40 

145 

013 

8 „... 

15-155  .... 

0.12 

8.5 

0.36 

16 

0.11 

9 

0.33 

16.5-17  „.. 

0.10 

9.5 

029 

173-18  „.. 

0.09 

10 

027 

185-19  .„. 

0.08 

10.5 

024 

19.5-21.5. 

0.07 

11  „ 

022 

22-235  .... 

0.06 

11.5^.... 

020 

24-26  

0.05 

12  „ 

0.19 

26.5-29.5  . 

0.04 

12.5 

0.17 

30-355  .... 

0.03 

13 

0.16 

34-46 

0.02 

13.5  ..... 

0.15 

465-995. 

0.01 

In  order  to  adjust  the  residual 
component  of  the  tier  charge  when  there 
is  an  increase  in  the  number  of  channeis 
on  a  tier,  the  operator  shall  i>erform  the 
following  calculations: 

(i)  Take  the  sum  of  the  old  total 
number  of  channels  on  tiers  subject  to 
regulation  (i.e.,  tiers  that  are,  or  could 
be,  regulated  but  excluding  New 
Product  Tiers)  and  the  new  total  niunbcr 
of  channels  and  divide  the  resulting 
number  by  two: 

(ii)  Consult  the  above  table  to  find  the 
applic:^le  per  channel  adjustment 
factor  for  the  nimiber  of  channels 
produced  by  the  calculations  in 
paragraph  (e)(2Ki)  of  this  section.  For 
each  tier  for  which  there  has  been  an 
increase  in  the  nunri>er  of  channels, 
multiply  the  per-channel  adjustment 
factor  times  the  change  in  the  number 
of  channels  on  that  tier.  The  result  is  the 
total  adjustment  for  that  tier. 

(3)  Alternative  methodology  for 
adjusting  rates  for  chants  in  the 
number  of  channels  offered  on  a  cable 
programming  servhe  tier  or  a  single  tier 
system  between  May  15,  1994,  and 
December  31. 1997.  This  paragraph  at 
the  Operator's  discretion  as  set  forth  in 
paragraph  (e)(1)  of  this  section  shall  be 
used  to  adjust  permitted  rates  for  a 
CPST  after  December  31. 1994.  for 
changes  in  the  number  of  channels 
o^red  on  a  CPST  between  May  13. 
1994.  and  December  31, 1997.  For 
purposes  of  this  paragraph  (e)(3)  of  this 
section,  a  single  tier  system  may  ^ 
treated  as  if  it  w«e  a  CPST. 

(i)  Operators  cap  attributable  to  new 
channels  on  all  CPSTs  through 
December  31. 1997.  Operators  electing 
to  use  the  methodology  set  forth  in  this 
paragraph  may  Increase  their  rates 
between  January  1, 1995,  and  December 
31,  1997,  by  up  to  20  cents  per  chaimel, 
exclusive  of  programming  costs,  for  new 
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channels  added  to  CPSTs  on  or  afte^ 
May  15, 1994,  except  that  they  may  not 
make  rate  adjustments  totalling  more 
than  $1.20  per  month,  per  subscriber 
through  December  31, 1996,  and  by 
more  than  $1.40  per  month,  per 
subscriber  through  December  31, 1997 
(the  "Operator's  Cap").  Except  to  the 
extent  that  the  programming  costs  of 
such  channels  are  covered  by  the 
License  Fee  Reserve  provided  for  in 
paragraph  (e)(3)(iii)  of  this  section, 
programming  costs  associated  with 
channels  for  which  a  rate  adjustment  is 
made  pursuant  to  this  paragraph  (e)(3) 
of  this  section  must  fall  within  the 
Operator's  Cap  if  the  programming  costs 
(including  any  increases  therein)  are 
reflected  in  rates  before  January  1, 1997. 
Inflation  adjustments  pursuant  to 
§  76.922(d)(2)  are  not  counted  against 
the  Operator's  Cap. 

(ii)  Per  channel  adjustment.  Operators 
may  increase  rates  by  a  per  channel 
adjustment  of  up  to  20  cents  per 
subscriber  per  month,  exclusive  of 
programming  costs,  for  each  channel 
added  to  a  CPST  between  May  15, 1994, 
and  December  31, 1997,  except  that  an 
operator  may  take  the  per  channel 
adjustment  only  for  channel  additions 
that  result  in  an  increase  in  the  highest 
niunber  of  channels  offered  on  all 
CPSTs  as  compared  to  May  14, 1994, 
and  each  date  thereafter.  Any  revenues 
received  from  a  programmer,  or  shared 
by  a  programmer  and  an  operator  in 
connection  with  the  addition  of  a 
channel  to  a  CPST  shall  first  be 
deducted  from  programming  costs  for 
that  channel  pursuant  to  paragraph 
(d)(3)(x)  of  this  section  and  then,  to  the 
extent  revenues  received  from  the 
programmer  are  greater  than  the 
programming  costs,  shall  be  deducted 
from  the  per  channel  adjustment.  This 
deduction  will  apply  on  a  channel  by 
channel  basis. 

(iii)  License  fee  reserve.  In  addition  to 
the  rate  adjustments  permitted  in 
paragraphs  (e)(3)(i)  and  (e)(3)(ii)  of  this 
section  operators  that  make  channel 
additions  on  or  after  May  15, 1994  may 
increase  their  rates  by  a  total  of  30  cents 
per  month,  per  subscriber  between 
January  1, 1995,  and  December  31, 1996, 
for  license  fees  associated  with  such 
channels  (the  "License  Fee  Reserve"). 
The  License  Fee  Reserve  may  be  applied 
aga^t  the  initial  license  fee  and  any 
increase  in  the  license  fee  for  such 
channels  during  this  period.  An 
operator  may  pass-through  to 
subscribers  more  than  the  30  cents 
between  January  1, 1995,  and  December 
31, 1996,  for  Ucense  fees  associated  with 
channels  added  after  May  15. 1994, 
provided  that  the  total  amount 
recovered  from  subscribers  for  such 


chaimels,  including  the  License  Fee 
Reserve,  does  not  exceed  $1.50  per 
subscribet,  per  month.  After  December 
31, 1996,  license  fees  may  be  passed 
through  ti  subscribers  pursuant  to 
paragraph  (d)  of  this  section,  except  that 
license  fe^s  associated  with  channels 
added  putsuant  to  this  paragraph  (dj(3) 
of  this  sedtion  will  not  be  eligible  for  the 
7.5%  mas-up  on  increases  in 
progranujing  costs. 

(iv)  TirMng.  For  purposes  of 
determinftig  whether  a  rate  increase 
counts  ag  linst  the  maximum  rate 
increases  specified  in  paragraphs 
(e)(3)(i)  tt  rough  (e)(3)(iii)  of  this  section, 
the  releva  at  date  shall  be  when  rates  are 
increased  as  a  result  of  channel 
additions  not  when  the  addition  occurs. 

(4)  Delajtion  of  Channels.  When 
dropping  ^  channel  from  a  BST  or 
CPST,  operators  shall  reflect  the  net 
reduction  in  external  costs  in  their  rates 
piusuant  |o  paragraphs  (d)(3)  (i)  and  (ii) 
of  this  seotion.  With  respect  to  chaimels 
to  which  the  7.5%  mark-up  on 
programi^ng  costs  applied  pursuant  to 
paragraph  (d](3](xi)  of  this  section,  the 
operator  shall  treat  the  mark-up  as  part 
of  its  programming  costs  and  subtract 
the  markHip  from  its  external  costs. 
Operators  shall  also  reduce  the  price  of 
that  tier  by  the  "residual"  associated 
with  that  bhaimel.  For  channels  that 
were  on  d  BST  or  CPST  on  May  14, 
1994,  or  (mannels  added  after  that  date 
pursuant  to  paragraph  (e)(2)  of  this 
section,  the  per  diannel  residual  is  the 
charge  fot  the.tier,  minus  the  external 
costs  for  Aie  tier,  and  any  per  chaimel 
adjustments  made  after  that  date, 
divided  by  the  total  number  of  channels 
on  the  tie*-  minus  the  number  of 
channels  Dn  the  tier  that  received  the 
per  chani  el  adjustment  specified  in 
paragrapl  (e)(3)  of  this  section.  For 
channels  added  to  a  CPST  after  May  14, 
1994,  pussuant  to  paragraph  (e)(3)  of 
this  sectii  m,  the  residuals  shall  be  the 
actual  pe '  chaimel  adjustment  taken  for 
that  chan  lel  when  it  was  added  to  the 
tier. 

(5)  Mo\  ement  of  channels  between 
tiers.  Wh  (n  a  channel  is  moved  from  a 
CPST  or  ( 1  BST  to  another  CPST  or  BST, 
the  price  of  the  tier  from  which  the 
channel  v  dropped  shall  be  reduced  to 
reflect  the  decrease  in  programming 
costs  andl  residual  as  described  in 
paragraph  (e)(4)  of  this  section.  The 
residual  issociated  with  the  shifted 
channel :  hall  then  be  converted  from 
per  subsc  riber  to  aggregate  nxmibers  to 
ensure  a(  gregate  revenues  from  the 
channel  i  emain  the  same  when  the 
channel :  s  moved.  The  aggregate 
residual  issociated  with  the  shifted 
channel  i  nay  be  shifted  to  the  tier  to 
which  th  i  diannel  is  being  moved.  The 


residual  shall  then  be  converted  to  per 
subscriber  figures  on  the  new  tier,  plus 
any  subsequent  inflation  adjustment. 
The  price  of  the  tier  to  whicb  the 
channel  is  shifted  may  then  be 
increased  to  reflect  this  amoimt.  The 
price  of  that  tier  may  also  be  increased 
to  reflect  any  increase  in  programming 
cost.  An  operator  may  not  shift  a 
channel  for  which  it  received  a  per 
channel  adjustment  pursuant  to 
paragraph  (e)(3)  of  this  section  from  a 
CPST  to  a  BST. 

(6)  Substitution  of  channels  on  a  BST 
or  CPST.  If  an  operator  substitutes  a 
new  channel  for  an  existing  channel  on 
a  CPST  or  a  BST,  no  per  channel 
adjustment  may  be  made.  Operators 
substituting  channels  on  a  CPST  or  a 
BST  shall  be  required  to  reflect  any 
reduction  in  programming  costs  in  their 
rates  and  may  reflect  any  increase  in 
programming  costs  pursuant  to 
paragraphs  (d)(3)(i)  and  (d)(3)(ii)  of  this 
section.  If  the  programming  cost  for  the 
new  channel  is  greater  than  the 
programming  cost  for  the  replaced 
channel,  and  the  operator  chooses  to 
pass  that  increase  through  to 
subscribers,  the  excess  shall  coimt 
against  the  License  Fee  Reserve  or  the 
Operator  Cap  when  the  increased  cost  is 
passed  through  to  subscribers.  Where  an 
operator  substitutes  a  new  channel  for  a 
channel  on  which  a  7.5%  mark-up  on 
programming  costs  was  taken  pursuant 
to  paragraph  (d)(3)(xi)  of  this  section, 
the  operator  may  retain  the  7.5%  mark- 
up on  the  Ucense  fee  of  the  dropped  - 
channel  to  the  extent  that  it  is  no  greater 
than  7.5%  of  programming  cost  of  the 
new  service. 

(7)  Headend  upgrades  for  small 
systems.  When  adding  channels  to 
CPSTs,  independent  small  systems,  as 
defined  in  §  76.901(c),  and  small 
systems  owned  by  small  multiple 
system  operators,  as  defined  in 

§  76.922(b)(5),  may  choose  among  the 
methodologies  set  forth  in  this 
paragraph  and  in  paragraphs  (e)(2)  and 
(e)(3)  of  this  section.  Operators  choosing 
the  methodology  of  this  paragraph  may 
increase  rates  to  recover  the  actual  cost 
of  the  headend  equipment  required  to 
add  up  to  seven  channels  to  CPSTs,  not 
to  exceed  $5,000  per  additional  channel, 
plus  any  applicable  programming  costs. 
Rate  increases  pursuant  to  this 
paragraph  may  occui  between  January  1 , 
1995,  and  December  31, 1997,  as  a  result 
of  additional  channels  offered  on  those 
tiers  after  May  14, 1994.  Headend  costs 
shall  be  depreciated  over  the  useful  life 
of  the  headend  equipment.  The  rate  of 
return  on  this  investment  shall  not 
exceed  11.25  percent.  In  order  to 
recover  costs  for  headend  equipment 
pursuant  to  this  paragraph,  small 
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systems  must  certify  to  the  Commission 
their  eligibility  to  use  this  paragraph, 
the  level  of  costs  they  have  actually 
incurred  for  adding  the  headend 
equipment  and  the  depreciation 
schedule  for  the  equipment. 

(8)  Sunset  provision.  Paragraph  (e)  of 
this  section  shall  cease  to  be  effective  on 
January  1, 1998  unless  renewed  by  the 
Commission. 
«        •        •        *        • 

4.  Section  76.964  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

§76.964   Written  notification  of  changes  in 
rates  and  services. 

♦        •        *        «        » 

5.  Section  76.981  is  revised  to  read  as 
follows: 

§  76.981    Negative  option  blHing. 

(a)  A  cable  operator  shall  not  charge 
a  subscriber  for  any  service  or 
equipment  that  the  subscriber  has  not 
affirmatively  requested  by  name.  A 
subscriber's  failure  to  refuse  a  cable 
operator's  proposal  to  provide  such 
service  or  equipment  is  not  an 
affirmative  request  for  service  or 
equipment  A  subscriber's  affirmative 
request  for  service  or  equipment  may  be 
made  orally  or  in  writing. 

(b)  The  requirements  of  paragraph  (a) 
of  this  section  shall  not  preclude  the 
adjustment  of  rates  to  reflect  inflation, 
cost  of  living  and  other  external  costs, 
the  addition  or  deletion  of  a  specific 
program  from  a  service  offering,  the 
addition  or  deletion  of  specific  channels 
from  an  existing  tier  or  service,  the 
restructuring  or  division  of  existing  tiers 
of  service,  or  the  adjustment  of  rates  as 

a  result  of  the  addition,  deletion  or 
substitution  of  channels  pursuant  to 
§  76.922.  provided  that  such  changes  do 
not  constitute  a  fundamental  change  in 
the  nature  of  an  existing  service  or  tier 
of  service  and  are  otherwise  consistent 
with  applicable  regulations. 

(c)  State  and  local  governments  may 
not  enft)rce  state  and  local  consumer 
protection  laws  that  conflict  With  or 
undermine  paragraph  (a)  or  (b)  of  this 
section  or  any  other  sections  of  this 
Subpart  that  were  established  pursuant 
to  Section  3  of  the  1992  Cable  Act,  47 
U.S.C.  543. 

6.  Section  76.988  is  revised  to  read  as 
'follows: 

S76S86  j;;A  la  carte"  offerings. 

(a)  Collective  offerings  of  unregulated 
per-channel  or  per-program  ("a  la 
carte")  Video  programming  shall  be 
regulated  as  CFiiTs  pursuant  to  §  76.922. 
i-  or  purposes  of  this  section, 
"multiplexed"  channels  shall  be  treated 
as  one  channeL 


(b)  A  discounted  package  price 
offered  by  a  cable  system  is  not 
unreasonable  with  respect  to  any 
collective  offering  of  channels  if  the 
component  channels'  collective  offering 
also  have  been  continuously  available 
on  the  system  on  a  per  channel  basis 
since  April  1. 1993. 

(c)  A  collective  offering  of  per  channel 
offerings  may  be  treated  as  New  Product 
Tier  if: 

(1)  The  collective  offering  meets  the 
conditions  set  forth  in  §  7'6.987:  or 

(2)  The  operator  had  reasonable 
grounds  to  believe  the  collective 
offering  involving  only  a  small  number 
of  migrated  channels  complied  with  the 
Commission's  requirements  as  of  the 
date  it  was  first  offered. 

(d)  In  reviewing  a  basic  service  rate 
filing,  local  franchising  authorities  may 
make  an  initial  decision  addressing 
whether  a  collective  offering  of  "a  la 
carte"  channels  will  be  treated  as  a 
cable  programming  service  tier  that  is  an 
NPT  under  §  76.987  or  a  CPST  that  is 
regulated  \mder  §  76.922.  The 
franchising  authority  must  make  this 
iuitidl  decision  within  the  30  day  period 
established  for  review  of  basic  cable 
rates  and  equipment  costs  in  §  76.933(a). 
or  within  the  first  60  days  of  an 
extended  120  day  period  (if  the 
franchise  authority  has  requested  an 
additional  90  days)  pursuant  to 

§  76.933(b).  The  franchising  authority 
shall  provide  notice  of  its  decision  to 
the  cable  system  and  shall  provide 
public  notice  of  its  initial  decision 
within  seven  days  pursuant  to  local 
procedural  rules  for  public  notice. 
Operators  or  consumers  may  make  an 
interlocutory  appeal  of  the  initial 
decision  to  the  Commission  within  14 
days  of  the  initial  decision.  Operators 
shall  provide  notice  to  franchise 
authorities  of  their  decision  whether  or 
not  to  appeal  to  the  Commission  within 
this  period.  Consumers  shall  provide 
notice  to  franchise  authorities  of  their 
decision  to  appeal  to  the  Commission 
within  this  period. 

(e)  A  limited  initial  decision  under 
paragraph  (b)  of  this  section  shall  toll 
the  time  periods  under  §  76.933  within 
which  local  authorities  must  decide 
local  rate  cases.  The  time  period  shall 
resume  running  seven  days  after  the 
Commission  decides  the  interlocutory 
appeal,  or  seven  days  following  the 
expiration  of  the  period  in  which  an 
interlocutory  appeal  pursuant  to 
paragraph  (b)  of  this  section  may  be 
filed. 

(f)  A  local  franchising  authority 
alternatively  may  decide  whether  a 
collective  offering  of  "a  la  carte" 
channels  will  be  treated  as  an  NPT  as  a 
part  of  its  final  decision  setting  rates  for 


the  basic  service  tier.  That  decision  may 
then  be  appealed  to  the  Commission  as 
provided  for  under  §  76.945. 

7.  Section  76.987  is  added  to  read  as 
follows: 

§76.987    New  product  tiers. 

(a)  Operators  may  establish  a  category 
of  CPSTs,  referred  to  as  "new  product 
tiers"  ("NPTs '),  and  offer  these  tiers  to 
subscribers  at  prices  they  elect. 

(b)  In  order  to  be  eligible  to  offer 
NPTs,  cable  operators  must  meet  the 
following  conditions: 

(1)  Operators  offering  NPTs  are 
prohibited  from  making  fundamental 
changes  to  what  they  offer  on  their  BSTs 
and  CPSTs  offerings  on  September  30. 
1994.  Operators  may  drop  channels  or 
move  channels  between  BSTs  and/or 
CPSTs  or  to  an  a  la  carte  offering  so  long 
as  the  aggregation  of  such  changes  do 
not  constitute  a  fundamental  change  in 
their  BST  or  CPSTs. 

(2)  Operators  may  not  drop  channels 
that  were  offered  on  their  BSTs  or 
CPSTs  on  September  30, 1994  and  move 
them  to  NPTs  unless  they  wait  at  least 
two  years  from  the  date  the  channels 
were  dropped  from  the  BSTs  or  CPSTs. 
Time  shifted  versions,  slightly  altered 
versions  or  renamed  versions  of 
channels  offered  on  BSTs  and  CPSTs  on 
September  30. 1994  shall  not  be  exempt 
from  this  restriction. 

(3)  Operators  must  market  their  BSTs 
and  CPSTs  so  that  customers  should  be 
reasonably  aware  that: 

(i)  Those  tiers  are  being  offered  to  the 
public; 

(ii)  The  names  of  the  channels 
available  on  those  tiers:  and 

(iii)  The  price  of  the  tiers.  A 
subscriber  may  not  be  charged  for  an 
NPT  unless  the  cable  operator  has 
obtained  the  subscriber's  atfinnative 
consent.  Changes  to  the  fundamental 
nature  of  an  NPT  must  be  approved  by 
subscribers  in  accordance  with  §  76.981. 

(4)  Operators  may  not  require  the 
subscription  to  any  tier,  other  than  a 
BST,  as  a  condition  for  subscribing  to  an 
NPT  and  operators  may  not  require 
subscription  to  an  NPT  as  a  condition 
for  subscribing  to  a  CPST.  These 
restrictions  will  not  apply  to  cable 
operators  prior  to  OctcA)er  5.  2002.  if 
such  operators  lack  the  capacity  to  oftcr 
BSTs  and  NPTs  without  also  providing 
other  intermediate  tiers  of  service  as 
provided  in  §  76.900(c). 

(c)  Operators  may  offer  the  same 
service  on  NPTs  as  are  on  one  or  more 
BSTs  or  CPSTs.  A  channel  that 
occupied  a  CPST  or  BST  part-time  on 
September  30. 1994  also  may  be  offered 
full-time  on  an  NPT  as  long  as  it 
continues  to  be  offered  at  least  part-time 
on  CPST  or  BST,  under  substantially  the 
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same  conditions  as  before  it  was  offered 
on  the  NPT.  If  a  channel  occupies  a  BST 
or  CPST  (regulated  pursuant  to  §  76.922) 
full-time  on  September  30, 1994,  and  is 
subsequently  reduced  to  part-time  on 
the  BST  or  CPST,  that  channel  may  not 
be  offered  on  an  NPT  full-time. 
Operators  that  offer  a  channel  both  on 
an  NPT  and  a  BST  or  CPST  will  have 
a  continuing  obligation  to  ensiure  that 
subscribers  are  aware  that  the  channels 
are  available  on  the  CPST  or  BST. 

(d)  Operators  may  temportuily  place 
new  channels  on  CPSTs  for  marketing 
purposes  and  then  move  them  to  NPTs. 
In  order  for  an  operator  to  move  a 
channel  from  a  CPST  to  an  NPT 
pursuant  to  this  paragraph,  the  channel 
must  not  have  been  offered  on  a  BST  or 
CPST  prior  to  October  1, 1994. 

(e)  After  initially  electing  to  offer  an 
NPT,  a  cable  operator  may  cease  to 
provide  the  NPT,  upon  proper  notice  to 
subscribers  pursuant  to  §  76.964.  If  an 
operator  drops  an  NPT  and 
subsequently  determines  to  reestablish 
that  tier,  at  the  time  of  the 
reestablishment  it  must  comply  with  the 
conditions  for  offering  NPTs  set  forth  in 
paragraph  (b)  of  this  section. 

(f)  If  the  Commission  receives  a 
complaint  about  an  NPT,  the  operator 
need  not  file  the  rate  justification 
provided  in  §  76.956.  but  shall  within 
the  time  period  provided  by  that  rule 
file  dociunentation  that  the  NPT  meets 
all  the  conditions  set  forth  in  this 
section. 

(g)  Within  30  days  of  the  offering  of 
an  NPT,  operators  shall  file  with  the 
Commission,  a  copy  of  the  new  rate  card 
that  contains  the  following  information 
on  their  BSTs,  CPSTs  and  NPTs: 

(1)  The  names  of  the  programming 
services  contained  on  each  tier;  and 

(2)  The  price  of  each  tier.  Operators 
also  must  file  with  the  Commission, 
copies  of  notifications  that  were  sent  to 
subscribers  regarding  the  initial  offering 
of  NPTs.  After  this  initial  filing,  cable 
operators  must  file  updated  rate  cards 
and  copies  of  customer  notifications 
with  the  Commission  within  30  days  of 
rate  or  service  changes  affecting  the 
NPT. 
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SUMMARY:  NMFS  announces  the  closure 
of  the  con  imercial  fishery  for  sablefish 
and  a  redi  iction  in  the  trip  limits  for 
Dover  soil  i  and  thomyheads  north  of 
se'OO'N.  at.,  and  a  reduction  in  the 
coastwidej  trip  limit  for  widow  rockfish 
in  the  grotmdfish  fishery  off 
Washington,  Oregon,  and  California. 
This  actio  i  is  authorized  by  the 
regulation  s  implementing  the  Pacific 
Coast  Gro  mdfish  Fishery  Management 
Plan  (FMl ').  The  closure  and  trip  limits 
are  design  ed  to  keep  landings  as  close  * 
as  possibl ;  to  the  1994  harvest 
guideline!  for  these  species  while 
extending  the  fisheries  as  long  as 
possible  c  uring  the  year. 
DATES:  Ef  Bctive  from  0001  hours  (local 
time)  Dec  imber  1. 1994,  imtil  the 
effective  <  ate  of  the  1995  annual 
specificat  ons  and  management 
measures,  as  published  in  the  Federal 
Register.  <  Comments  will  be  accepted 
through  E  Bcember  21, 1994. 
ADORESSE  i:  Submit  comments  to 
William  S  telle,  Jr.,  Regional  Director, 
Northwes  Region,  National  Marine 
Fisheries  service,  7600  Sand  Point  Way 
NE.,  BIN-  "15700,  Seattle,  WA  98115- 
007t);  or  Hilda  Diaz-Soltero,  Regional 
Director,  Southwest  Region,  National 
Marine  Fi  iheries  Service,  501  West 
Ocean  Bh  d..  Suite  4200.  Long  Beach, 
CA  90802 -4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  li  Robinson  at  206-52&-6140; 
or  Rodne;  Mclnnis  at  310-980-4040. 
SUPPLEME  4TARY  INFORMATION:  The  FMP 
and  its  in  plementing  regulations  (50 
CFR  part  »63)  provide  for  rapid  changes 
to  specific  management  measures  that 
have  been  designated  "routine."  Trip 
landing  aad  fi^uency  limits  (hereafter 
referred  t«  as  trip  limits)  for  Dover  sole, 
thornyheids,  sablefish,  and  widow 
rockfish  are  among  those  management 
measures  that  have  been  designated  as 
routine  atl50  CFR  663.23(c). 
Implemei  tation  and  further  adjustment 
of  those  a  easures  may  occur  after 
considers  ion  at  a  single  Pacific  Fishery 
Managem  jnt  Council  (Council)  meeting. 


A  trip  limit  is  defined  at  50  CFR  663.2 
as  the  total  allowable  amoimt  of  a 
groimdfish  species  or  species  complex 
by  weight,  or  by  percentage  of  weight  of 
fish  on  board,  that  may  be  taken  and 
retained,  possessed,  or  landed  from  a 
single  fishing  trip.  Trip  limits  may  limit 
the  amount  of  fish  that  a  vessel  may 
legally  land  per  fishing  trip  or 
cumulatively  per  imit  of  time,  or  the 
number  of  landings  that  may  be  made 
by  a  vessel  in  a  given  period  of  time.  A 
daily  trip  limit  is  the  maximum  amount 
that  may  be  taken  and  retained, 
possessed  or  landed  per  vessel  in  24 
consecutive  hours,  starting  at  0001 
hours  local  time.  Only  one  landing  of 
groundfish  may  be  made  in  that  24-hour 
period.  A  cumulative  trip  limit  is  the 
maximiun  amoimt  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  a  specified  period  of  time, 
without  a  limit  on  the  number  of 
landings  or  trips.  Cumulative  trip  limits 
for  1994  apply  to  calendar  months. 

Background 

Sablefish:The  1994  sablefish  harvest 
guideline  of  7,000  metric  tons  (mt)  north 
of  36''00'  N.  lat.  is  divided  among 
several  fishing  groups  (59  FR  685; 
January  6. 1994).  After  subtracting  300 
mt  for  the  Washington  coastal  treaty 
Indian  tribes,  the  remaining  6,700  mt  is 
allocated  6,070  mt  for  the  limited  entry 
fishery  and  630  mt  for  the  open  access 
fishery.  The  limited  entry  allocation  is 
further  subdivided  3,520  mt  (58  percent) 
for  the  trawl  fishery  and  2,550  mt  (42 
percent)  for  the  nontrawl  fishery.  At  the 
Council's  October  1994  meeting,  review 
of  the  best  available  information  on 
sablefish  catches  indicated  that,  at 
current  catch  rates,  the  limited  entry 
allocation  for  the  trawl  fishery  would  be 
reached  by  November  4,  and  if  not 
curtailed,  would  be  exceeded  by  about 
529  mt,  or  15  percent,  by  the  end  of 
1994.  By  October  8, 1994,  the  nontrawl 
limited  entry  fishery  had  already 
exceeded  its  allocation  by  681  mt,  or  27 
percent.  The  open  access  sablefish 
fishery  has  not  reached  its  allocation, 
630  mt,  and  is  not  likely  to  before  the 
end  of  1994.  Nevertheless,  the  overall 
harvest  guideline  north  of  36''00'  N.  lat. 
has  already  been  reached  and  is 
projected  to  be  exceeded  by  about  9 
percent  in  1994  if  landings  are  not 
curtailed.  To  keep  landings  &x)m  further 
exceeding  the  harvest  guideline  in  1994, 
the  Council  recommended  closure  of  the 
commercial  sablefish  fishery  north  of 
36°00'  N.  lat.  for  the  remainder  of  the 
year,  beginning  December  1, 1994. 
NMFS  agrees  with  the  Coimcil's 
recommendation,  and  is  implementing  a 
closure  by  setting  the  trip  limit  for 
sablefish  at  zero  for  all  commercial  gear 
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types  north  of  36''00'  N.  lat.  Although 
closure  of  the  entire  sablefish  fishery 
results  in  closiure  of  the  open  access 
fishery  for  sablefish  as  well,  it  was 
considered  necessary  to  prevent  the 
transfer  of  effort  bom  the  limited  entry 
fishery,  which  could  result  in  the  open 
access  allocation  quickly  being  reached 
and  the  harvest  guideline  being  further 
exceeded.  Even  with  the  closm«  in 
December,  the  1994  harvest  guideline 
for  sablefish  will  be  t  xceeded  by  an 
estimated  4.7  percent.  Since  the  1994 
sablefish  harvest  guideline  does  not 
apply  to  the  area  south  of  36''00'  N.  lat., 
that  area  remains  open  to  sablefish 
Ashing  under  existing  trip  fimits.  Those 
are  350  lb  (159  kg)  daily  for  limited 
entry  nontrawl  and  open  access 
fisheries,  and  for  the  limited  entry  trawl 
fishery,  6.000  lb  (2,722  kg)  cumulative 
per  month,  with  a  per-trip  limit  of  no 
more  than  1,000  lb  (454  kg)  or  33.333 
percent  of  the  legal  thomyheads  and 
Dover  sole,  whichev°r  is  greater. 

Limited  Entry  Trawl  Fishery— Dover 
Sole  and  Thomyhead  Trip  Limits 

In  the  limited  entry  trawl  fishery, 
Dover  sole,  thomyheads,  and  sablefish 
are  managed  collectively  as  the  "DTS 
complex,"  because  they  are  unavoidably 
caught  together.  If  the  trawl  trip  limits 
for  Dover  sole  and  thomyheads  are  not 
reduced  to  minimal  levels,  substantial 
amounts  of  sablefish  are  likely  to  be 
caught  and  discarded.  In  order  to 
minimize  the  incidental  catch  and 
wastage  of  sablefish  in  the  trawl  fishery 
for  Dover  sole  and  thomyheads  after  the 
retention  of  sablefish  is  prohibited,  the 
Council  also  recommended  reductions 
in  the  trip  limits  for  these  species. 
NMFS  agrees  with  this 
recommendation.  The  Dover  sole 
cimiulative  monthly  trip  h'mit  is 
reduced  from  30,000  lb  (13,608  kg)  to 
6,000  lb  (2,722  kg)  and  the  cumulative 
monthly  trip  limit  for  thomyheads  is 
reduced  from  8.000  lb  (3,629  kg)  to 
1,500  lb  (680  kg)  beginning  December  1, 
1994.  Because  sablefish  cannot  be 
landed,  the  cumulative  limit  for  the  DTS 
complex,  which  was  designed  primarily 
to  protect  sablefish,  is  no  longer  needed 
and  will  no  longer  apply  north  of  36°00' 
N.  lat.  At  the  Council's  October  1994 
meeting,  the  best  available  data 
suggested  that,  at  then-current  rates,  58 
percent  of  the  coastwide  harvest 
guideline  for  Dover  sole  (16,900  mt) 
would  be  utilised  (9,854  mt),  and  the 
harvest  guideline  for  thomyheads  (7,000 
mt)  would  be  reached  near  December 
15, 1994,  with  about  a  2  percent  overage 
by  the  end  of  the  year.  These  trip  Umit 
reductions  will  exacerbate  the  failure  to 
achieve  the  harvest  guideline  for  Dover 


sole,  but  may  keep  landings  within  the 
harvest  guideline  for  thomyheads. 

Operating  north  and  south  of  30' 00  N. 
lat:  This  action  results  in  different  trip 
limits  south  and  north  of  36"'00  N.  lat.; 
the  trip  limits  for  thomyheads  and 
Dover  sole  south  of  36''00  N.  lat.  are  less 
restrictive.  It  also  closes  all  commercial 
fishing  for  sablefish  north  of  36''00  N. 
lat.;  and  ciurent  trip  limits  for  trawl  and 
nontrawl  gear  are  unchanged  south  of 
SO^OO  N.  lat.  This  raises  questions  about 
the  appUcation  of  trip  limits  and  the 
sablefish  closiue  for  vessels  that  operate 
both  north  and  south  of  36°00  N.  lat. 
during  December  1994. 

The  trip  limits  and  sablefish  closure 
will  be  apphed  in  much  the  same  way 
as  the  trip  limits  for  bocaccio  and  the 
Sebastes  complex  are  applied  north  and 
south  of  Cape  Mendocino,  CA  (59  FR 
46002,  September  6, 1994).  In  the 
limited  entry  fishery,  a  vessel  that  fishes 
for  any  species  nordi  of  36'*00  N.  lat. 
during  the  month  is  subject  to,  for  the 
entire  month,  the  closure  for  trawl- 
caught  sablefish  and  the  trip  limits  for 
Dover  sole  and  thomyheads  caught 
north  of  36''00  N.  lat.,  no  matter  where 
the  fish  are  possessed  or  landed. 
Similarly,  if  a  vessel  fishes  for  Dover 
sole  and  thomyheads  south  of  36°00  N. 
lat.  and  possesses  or  lands  them  north 
of  Se'OO  N.  lat..  the  northern  limits 
apply  to  that  vessel  for  the  entire  month. 
No  vessel  may  possess  or  land  sablefish 
north  of  Se'OO  N.  lat.  during  December, 
no  matter  where  the  fish  are  harvested. 
In  the  limited  entry  nontrawl  and  open 
access  fisheries  for  sablefish.  the  daily 
trip  limit  and  closure  would  be  applied 
the  same  way,  except  on  a  daily  rather 
than  a  monthly  basis. 

Widow  Rockfish:  The  1994  harvest 
guideline  for  widow  rockfish  is  6,500 
mt,  which  is  further  allocated  between 
the  limited  entry  (6,260  mt)  and  the 
open  access  fisheries  (240  mt).  On 
January  1, 1994,  the  cumulative  trip 
limit  for  widow  rockfish  was  set  at 
30,000  lb  (13,608  kg)  per  month  (59  FR 
685.  Januarj'6,  1994). 

At  the  Couricil's  October  1994 
meeting,  a  continuing  review  of  the  best 
information  available  indicated  that, 
through  early  October,  80  percent  (5,207 
mt)  of  the  1994  harvest  guideline  for 
widow  rockfish  had  been  landed  and 
the  harvest  guideline  would  be  reached 
by  November  25,  1994.  Therefore,  the 
Council  recommended  that  the 
cmnulative  trip  limit  for  widow  rockfish 
be  reduced  from  30,000  lb  (13,608  kg) 
per  month  to  3,000  lb  (1.361  kg)  per  trip. 
NMFS  agrees.  Even  by  reducing  the  trip 
limit  to  3,000  lb  (1,361  kg)  on  December 
1,  the  harvest  gmdeUne  may  still  be 
exceeded  by  about  3  percent  for  the 
year. 


Secretarial  Action 

NMFS  hereby  announces,  pursuant  to 
50  CFR  663.23  (b)(2),  (c)(1),  and  (c)(2), 
changes  to  the  following  management 
measures  for  the  limited  entry  and  open 
access  fisheries  as  announced  at  59  FR 
685,  January  6. 1994,  and  subsequently 
modified  at  59  FR  23638,  May  6, 1994; 
59  FR  29736,  June  9. 1994;  59  FR  33700. 
June  30, 1994;  and  59  FR  46002, 
September  6, 1994.  In  addition, 
paragraphs  E.(3)(b)  through  (e)  on 
sablefish  and  the  DTS  complex  are 
redesignated  as  E.(3)(c)  through  (Q.  All 
other  current  provisions  remain 
unchanged. 

1.  Widow  Rockfish 

B(l)  Limited -entr\'  Fishery.  No  more 
than  3.000  lb  (1,361  kg)  of  widow 
rockfish  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  per  trip. 
(Widow  rockfish  are  also  called 
brownies.) 

B(2)  Open-access  Fishery.  Within  the 
rockfish  open  access  trip  limits  (see 
section  C,  59  FR  23638.  May  6, 1994), 
no  more  than  3,000  lb  (1,361  kg)  per  trip 
may  be  widow  rockfish. 

2.  Sablefish 

All  Gear,  All  Fisheries  North  of  Se'OO 
N.  Ut.: 

E.(3)(b)  Sablefish  C/osure— Limited 
Entry  and  Open  Access  Fisheries.  The 
trip  limit  for  all  commercial  gear  north 
of  se^OO  N.  lat.  is  zero.  It  is  imlawful  to 
take  and  retain,  possess,  or  land 
sablefish  north  of  36°00  N.  lat.  in  the 
limited  entry  and  open  access  fisheries. 
For  vessels  that  operate  boih  north  and 
south  of  36''00  N.  lat.  during  December 
1994  (see  paragraph  E.(5)). 

3.  Dover  sole,  Thomyheads  and  Trawl- 
Caught  Sablefish— Limited  Entry 
Fishery 

E.(3)(c)(ii)  Trip  Limits. 

(1)  North  of  36=00  N.  lat.,  no  more 
than  6,000  lb  (2,722  kg)  cumulative  of 
Dover  sole  and  no  more  than  1.500  lb 
(680  kg)  cumulative  of  thomyheads  may 
be  taken  and  retained,  possessed,  or 
landed  per  vessel  in  a  calendar  month. 
(2)  South  of  36°00  N.  lat.,  no  more  than 
30.000  lb  (13,608  kg)  cumulative  of  the 
DTS  complex  may  be  taken  and 
retained,  possessed,  or  landed  per  vessel 
in  a  calendar  month,  of  which  no  more 
than  8,000  lb  (3,629  kg)  cumulative  of 
thomyheads  and  6,000  lb  (2,722  kg) 
cumulative  of  trawl-caught  sablefish 
may  be  taken  and  retained,  possessed, 
or  landed  per  vessel  in  a  calendar 
month.  (3)  In  any  trip  south  of  36''00  N. 
lat.,  no  more  than  1,000  lb  (454  kg)  or 
33.333  percent  of  the  legal  thomyheads 
and  Dover  sole,  whichever  is  greater, 
may  be  trawl-caught  sablefish;  and  no 
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more  than  5,000  lb  (2^68  kg)  may  be 
trawl-caught  sablefish  smaller  than  22 
inches  (56  cm)  (total  length).  (4)  For 
vessels  that  operate  both  north  and 
south  of  36*00  N.  lat.  during  December 
1994  (see  paragraph  E.(5)). 

4.  Sablefish — Nontmttrl  Limited  Entry 
Fishery  South  ofSffOO  N.  Lat. 

E.(3)(d)(iii)(2)  The  daily  trip  limit  for 
sablefish  caught  with  nontrawl  gear  by 
a  vessel  in  the  limited  entry  fishery 
south  of  ae'OO  N.  lat.  remains  at  350  lb 
(159  kg).  This  trip  limit  applies  to 
sablefish  of  any  size.  For  vessels  that 
operate  both  north  and  south  of  SB^OO 
N.  lat.  during  December  1994  (see 
paragraph  E.(5)). 

5.  Sablefish — Open  Access  Fishery 
South  of  36'00  N.  Lat. 

E.(4)  Open-access  Fishery.  The  daily 
trip  limit  for  sablefish  south  of  SB^OO  N. 
lat.  is  350  lb  (159  kg).  For  vessels  that 
operate  both  north  and  south  of  36''00 
N.  lat.  during  December  1994  (see 
paragraph  E.(5)). 

6.  Sablefish/Dover  Soie/Thornyheads^ 
All  Gear,  All  Fisheries 

E.(5)  Operating  North  and  South  of 
36^00  N.  Lat. 

(a)  Dover  Sole,  Thomyheads,  and 
Trawl-caught  Sablefish.  If  a  vessel  is 
used  to  fish  for  any  species  north  of 
36"00  N.  lat.  during  the  month,  then  that 
vessel  is  subject  to,  for  the  entire  month, 
the  sablefish  closure  and  the  trip  limits 
for  Dover  sole  and  thomyheads  north  of 
36''00  N.  lat.,  no  matter  where  the  fish 
are  possessed  or  landed.  Similarly,  if  a 


vessel  is  ised  to  take  and  retain  Dover 
sole  or  til  omyheads  south  of  36*'00  N. 
lat.  and  {  ossesses  or  lands  Dover  sole  or 
thomyhe  ids  north  of  Sa'OO  N.  lat,  that 
vessel  is  (ubject  to  the  northern  trip 
limit  for  hese  species.  No  vessel  may 
possess  0  r  land  sablefish  north  of  36°00 
N.  lat.  du  ring  December  1994.  no  matter 
where  thi  >  fish  are  harvested. 

(b)  Noi  trawl  Sablefish.  If  a  vessel  is 
used  to  f  ih  for  any  species  north  of 
36°00  N.  at.  during  a  day,  then  that 
vessel  mj  y  not  take  and  retain  sablefish 
during  ti  at  day,  no  matter  where  the 
fish  are  ti  ken  and  retained,  possessed  or 
landed.  I<  o  vessel  may  possess  or  land 
sablefish  north  of  36°00  N.  lat.,  no 
matter  w  lere  the  fish  are  harvested. 

7.  Sablef  sh — Open  Access  Fishery 
South  of  Sff'OO  N.  Lot.— Set  Net.  Mook- 
and-Line  Pot.  and  Other  Exempt  Gear 
Except  E:  :empted  Trawl  Gear 

G.(l)(b  Sablefish.  The  daily  trip  Umit 
for  sablel  ish  south  of  36<'00  N.  kt.  is  350 
lb  (159  k  )■  For  vessels  that  operate  both 
north  an(  south  of  36°00  N.  lat.  during 
Decembe  •  1994  (see  paragraph  E.(5)). 

8.  Shrim  » and  Spot  and  Ridgeback 
Prawn  O  ten  Access  Fisheries 

G.(2)(c  Within  these  limits,  a  vessel 
may  not  i  ake  and  retain,  possess,  or  land 
more  wit  ow  rockfish.  Pacific  ocean 
perch,  th  )myheads,  sablefish,  DTS 
complex,]  Sebastes  complex,  yellowtail 
rockfish,  wcaccio,  Dover  sole,  or  Pacific 
whiting  t  lan  authorized  in  the  limited- 
entry  fist  ery.  Therefore  it  is  unlawful  to 
take  and  'etain,  possess,  or  land 
sablefish  taken  with  shrimp,  spot 


prawn,  or  ridgeback  prawn  trawl  gear 
north  of  36''00  N.  lat.  (see  paragraphs 
B.(l),  C.(2),  D.(l).  E.(3),  and  F.(l)). 

9.  California  Halibut  or  Sea  Cucumber 
Open  Access  Fisheries  [South  of  Point 
Arena,  CA  (38'57'30"N.  lat.)} 

G.(3)(c)  No  groundfish  landing  by 
California  halibut  or  sea  cucumber  trawl 
may  be  in  excess  of  the  limited-entry 
trip  limit  for  trawl  gear.  Therefore,  it  is 
unlawful  to  take  and  retain,  possess,  or 
land  sablefish  taken  with  CaUfomia 
halibut  or  sea  cucumber  trawl  gear  north 
of  36°00  N.  lat.  (see  paragraphs  B.(l), 
C.(2),  D.(l),  E.(3),  and  F.(l)). 

Classification 

The  determination  to  take  these 
actions  is  based  on  the  most  recent  data 
available.  The  aggregate  data  upon 
which  the  detenninations  are  based  are 
available  for  public  inspection  at  the 
Office  of  the  Regional  Director, 
Northwest  Region,  (see  ADDRESSES) 
during  business  hours.  There  was  an 
opportunity  for  public  comment  at  the 
Council's  October  1994  meeting  in  San 
Francisco,  CA. 

This  action  is  taken  under  the 
authority  of  50  CFR  663.23(c)  and  is  not 
subject  to  review  imder  E.G.  12866. 

Dated:  November  30, 1994. 
David  S.  Crestin. 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-29908  Filed  11-30-94;  4:54  pmj 
BH.UNO  CODE  3S10-22-P 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tt)e 
ruJe  making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  inspection  Service 

9  CFR  Parts  318  and  381 
[Docket  No.  93-O08P] 
RIN  0583-AB68 

Poultry  Products  Produced  by 
Mechanical  Separation  and  Products  in 
Which  Such  Poultry  Products  Are 
Used 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  amend  the  Federed  poultry  products 
inspection  regulations  to  prescribe  a 
definition  and  standard  of  identity  and 
composition  for  the  finely  comminuted 
poultry  product  that  results  from  the 
mechanical  separation  and  removal  of 
most  of  the  bone  from  poultry  carcasses 
and  parts  of  carcasses  ("Mechanically 
Separated  (Kind)  (MS(K))"  including 
requirements  for  bone  solids  content 
(measured  as  calcium  content)  and  bone 
particle  size:  specify  certain  limitations 
for  the  use  of  MS(K);  establish 
recordkeeping  requirements  for  bone 
solids  content  and  bone  particle  size; 
and  establish  labcfing  requirements  for 
MS(K),  and  for  poultry  products  and 
meat  food  products  containing  MS(K)  as 
an  ingredient.  This  proposed  action  is 
intended  to  establish  the  Agency's 
requirements  with  respect  to  poultry 
products  produced  by  mechanical 
separation,  including  the  requirement 
that  they  be  labeled  as.  in  the  case  of 
MS(K)  derived  from  chicken  carcasses, 
"mechanically  separated  chicken." 
Such  action  would  help  ensure  that 
meat  and  poultry  products  distributed 
to  consiuners  are  not  labeled  in  a  false 
or  misleading  manner  and  are  not 
misbranded. 

DATES:  Comments  must  be  received  on 
or  before  February  6, 1995. 
ADDRESSES:  Written  comments  to: 
Policy,  Evaluation  and  Planning  Office. 


Attn:  Diane  Moore,  FSIS  Docket  Clerk, 
Room  3171.  South  Building,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agricultvue,  Washington, 
DC  20250.  Oral  comments  should  be 
directed  to  Mr.  John  W.  McCutcheon, 
(202)  720-2709.  (See  also  "Comments" 
imder  "Supplementary  Information.") 
FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  McCutcheon.  Deputy  Administrator, 
Regulatory  Programs.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture,  Washington.  DC  20250, 
Area  Code  (202)  720-2709. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Proposal 

This  proposal  would  amend  the 
regulatory  requirements  for  the  finely 
comminuted  poultry  product  resulting 
frx)m  the  mechanical  separation  and 
removal  of  most  of  the  bone  from 
poultry  carcasses  and  parts  of  carcasses 
and  for  the  finished  poultry  products 
and  meat  food  products  in  which  this 
product  is  used  as  an  ingredient.  The 
Department  first  conducted  a 
rulemaking  regarding  this  product  in 
1969.  Over  the  years,  the  amount  of 
such  product  being  manufactured  and 
the  number  and  range  of  poultry 
products  and  meat  food  products  in 
which  it  is  used  as  an  ingredient,  has 
increased  significantly.  Moreover,  the 
Department  has  gained  a  great  deal  of 
knowledge  from  its  rulemakings 
regarding  the  livestock  product  resulting 
from  the  mechanical  separation  and 
removal  process  which  is  called 
Mechanically  Separated  (Species) 
(MS(S)).  More  recently,  in  a  lawsuit. 
Bob  Evans  Farm,  Inc.  et  al..  v.  Mike 
Espy,  Secretary  of  Agriculture  (D  D.C. 
Civil  Action  No.  93-0104),  several  red 
meat  sausage  manufactiu^rs  alleged 
that,  without  a  regulatory  definition  and 
standard  for  poultry  products  produced 
by  mechanical  separation,  a  disparate 
situation  exists  between  labeling 
mechanically  separated  poultry  and  the 
Uvestock  product  resulting  from  the 
mechanical  separation  and  removal 
process  for  wtdch  a  regulatory 
definition  and  standard  exist.  The  red 
meat  sausage  manufacturers  have 
alleged  that  the  disparate  labeling 
situation  poses  an  imfair  advantage  for 
the  manufacturers  of  mechanically 
separated  poultry  products. 

In  view  of  these  developments,  and 
taking  into  account  the  information  and 
experience  acquired  since  1969  and 


current  regulatory  policies,  the  Agency 
reviewed  and  reevaluated  the  existing 
regulations,  particularly  in  fight  of  the 
labeling  issues.  As  a  result  of  its  review 
and  reevaluation,  the  Agency  beUeves 
that  further  regulatory  action  is 
necessary  pursuant  to  its  statutory 
responsibilities  to  protect  the  pubUc  and 
prevent  the  preparation  and  distribution 
in  commerce  of  poultry  products  and 
meat  food  products  which  are 
misbranded  or  not  properly  marked, 
labeled,  or  packaged.  See  sections  4(h) 
and  8  of  the  Poultry  Products  Inspection 
Act  (PPIA)  (21  U.S.C.  451  et  seq.)  and 
sections  l(n)  and  7  of  the  Federal  Meat 
Inspection  Act  (FMIA)  (21  U.S.C.  601  et 
seq.):  21  U.S.C.  453(h).  457  and  601(n), 
607.  In  particular,  the  Department  now 
believes: 

(1)  The  method  of  deriving  poultry 
products  by  the  mechanical  separation 
and  removal  of  most  of  the  bone  from 
the  meat  and  other  tissues  of  poultry 
carcasses  and  parts  of  carcasses  results 
in  a  product  whose  physical  form  and 
texture  differ  materially  from  those  of 
other  boneless  poultry  products 
produced  by  traditional  deboning 
techniques.  Mechanically  separated 
poultry  is  derived  using  a  machine  that 
operates  on  the  differing  resistance  of 
bone  and  tissue  to  passage  through 
small  openings,  whether  it  employs 
sieves,  screens,  or  other  devices.  Such 
machines  mechanically  separate  and 
remove  most  of  the  bone  from  poultry 
carcasses  and  parts  of  carcasses 
resulting  in  a  finely  comminuted,  paste- 
like product.  The  starting  materials, 
which  may  have  undergone  an  initial 
bone  breaking  process,  are  pushed 
under  high  pressure  through  equipment 
with  ap>ertures  that  allow  a  small 
amount  of  powdered  bone  to  pass 
through  with  the  soft  tissue.  This  is 
different  than  boneless  poultry  derived 
by  traditional  means,  i.e..  hand- 
deboning,  and  such  differences  have 
potential  consequences  for  consumer 
expectations.  FSIS  has  statutory 
responsibilities  under  the  PPIA  and 
FMIA  to  assure  that  consumers  receive 
poultry  and  meat  food  products  that  are 
not  adulterated  and  that  bear  labeling 
that  is  not  false  or  misleading.  Despite 
this,  the  regulations  do  not  distinguish 
between  poultry  products  produced  by 
mechanical  separation  and  poultry 
products  produced  by  traditional 
deboning  techniques,  i.e..  hand- 
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deboning,  in  terms  of  product  identity 
and  composition  or  use. 

(2)  Mechanically  separated  poultry  is 
produced  by  essentially  the  same 
technology  and  has  characteristics  (i.e., 
physical  form  and  texture)  similar  to 
those  of  the  livestock  product,  MS(S). 
Yet.  the  regulatory  requirements  for 
labeling  these  two  proiducts  currently 
are  inconsistent  with  one  another. 

Therefore,  the  Department  is 
proposing  to  amend  the  poultry 
products  inspection  regiilations  (9  CFR 
Part  381)  to  revise  and  supplement  the 
requirements  for  the  manufacture, 
characteristics,  and  labeling  of  poultry 
products  produced  by  mechanical 
separation  and  the  labeling  of  products 
in  which  they  are  used  as  ingredients. 
Under  this  proposal,  mechanically 
separated  product  derived  from  chicken 
or  turkey  would  be  labeled  as 
"mechanically  separated  chicken"  or 
"mechanically  separated  turkey,"  as  the 
case  may  be. 

Background 

I.  Introduction 

Poultry  products  produced  by 
mechanical  separation,  also  referred  to 
as  mechanical  deboning,  are 
characteristically  finely  comminuted 
(i.e.,  finely  groimd)  in  form  and  result 
from  the  mechanical  separation  and 
removal  of  most  of  the  bone  from 
attached  skeletal  muscle  and  other 
tissue  of  poultry  carcasses  and  parts  of 
carcasses.  The  products  are  prepared 
from  various  materials,  including  necks, 
backs,  and  whole  carcasses.  These 
starting  materials  may  be  raw  or  cooked, 
may  contain  varying  amounts  of  muscle 
and/or  skin,  and  may  contain  kidneys, 
except  when  product  is  made  from 
mature  chickens  or  mature  turkeys. 
Kidneys  of  mature  chickens  or  turkeys 
may  net  he  used  as  human  food  (9  CFR 
381.65(d)). 

The  technology  to  mechanically 
separate  and  remove  most  of  the  bone 
from  attached  skeletal  muscle  and  other 
tissue  of  poultry  carcasses  and  parts  of 
carcasses  began  in  the  late  1950's  or 
early  1960's.  The  Agency's  initial 
reaction  was  to  consider  the  resulting 
product  adulterated  because  of  the 
amount  of  bone  present  and  the 
physical  size  of  the  bone  particles.  By 
the  mid-1960's,  the  industry  had 
modified  and  improved  the  equipment 
used  to  produce  poultry  product  by 
mechanical  separation  such  that  the 
product  contained  1  percent  or  less 
bene  solids  with  an  extremely  small 
bone  particle  size.  This  prompted  the 
Agency  to  reevaluate  its  position. 
Widespread  commercial  production  of 
products  containing  mechanically 
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separated  p  sultry  began  in  the  early 
1970's.  By  ^975,  poultry  product 
produced  by  mechanical  separation  was 
being  used  as  an  ingredient  in  poultry 
and  meat  food  products  such  as  firanks, 
bologna,  salami,  and  rolls. 

Today,  poultry  products  made  with 
poultry  produced  by  mechanical 
separation  kiclude  cooked  poultry 
sausages  (sAch  as  chicken  frankfurters, 
turkey  salami,  and  turkey  bologna), 
poultry  pat|ies  and  nuggets  (such  as 
chicken  patties  and  nuggets),  and 
poultry  baby  foods.  The  level  at  which 
it  is  used  hi  s  depended  in  part  on 
technologic  il  capabilities  and  has 
reached  10(  percent  of  the  poultry 
product  poi  tion  of  a  number  of  cooked 
poultry  sau  age  products.  Poultry 
product  pro  duced  by  mechanical  means 
is  also  used  at  up  to  49  percent  of  the 
formulation  s  of  certain  me'at  food 
products,  e.  5.,  beef  and  turkey  chili, 
provided  th  it  it  is  identified  in  the 
product  nai  le  as  "turkey"  or  "chicken," 
and  used  in  meat  food  products 
including  o  »oked  sausages,  such  as 
frankfurters  and  bologna,  at  a  level  of  up 
to  15  percei  t  pf  the  total  ingredients, 
excluding  v  ater  (9  CFR  319.180) 
without  bei  ig  identified  in  the  product 
name. 

Over  the  ;  'ears,  the  poultry  and  meat 
food  indust  ies  have  also  referred  to 
poultry  proi  lucts  produced  by 
mechanical  means  as  "comminuted  (i.e., 
ground)  pox  Itry."  Terminology  such  as 
"finely  com  minuted,"  "finely  ground," 
and  "mechs  nically  debon^d"  have  been 
used  on  poi  Itry  product  labels  to 
describe  th<  form  (i.e.,  physical 
appearance  and  composition  of  the 
product  ace  jrding  to  9  CFR  381.117(d). 

Poultry  p  oducts  produced  by 
mechanical  means  are  airrently  subject 
to  9  CFR  33  .117(d)  relating  to  boneless 
poultT}'  pro  ucts.  liiis  regulation 
requires  boi  eless  poultry  p- •lucts  to  be 
labeled  in  a  manner  that  accurately 
describes  th  sir  actual  form  and 
compos  itio]  .  The  product  name  must 
indicate  the  form  of  the  product,  e.g., 
emulsified  (  r  finely  chopped,  and  the 
kind  name  (  f  the  poultry  from  which  it 
is  derived.  1 ;  the  product  does  not 
consist  of  n  tural  proportions  of  skin 
and  fat,  as  t  ley  occur  in  the  whole 
carcass,  the  product  name  must  also 
include  terr  dnology  that  describes  the 
actual  com{  osition.  If  the  product  is 
cooked,  it  n  ust  be  so  labeled.  Section 
381.117(d)  ( Iso  hmits  the  bone  solids 
content  of  h  meless  poultry  products  to 
1  percent. 

Existing  r  igulations  do  not 
distinguish  }etween  boneless  poultry 
products  pn  iduced  by  (nechanical 
separation  a  ad  poultry  products 
produced  b;   traditional  methods,  e.g.. 


hand-deboning.  Poultry  product 
produced  by  mechanical  separation  is 
declared  in  the  ingredients  statement  of 
a  product  in  which  it  is  used^  along  with 
any  other  boneless  poultry  product 
used,  as  "chicken"  or  "turkey"  where 
skin  and  fat  are  included  but  not  in 
excess  of  their  natural  proportions,  or  as 
"chicken  meat"  or  "tiu-key  meat"  when 
skin  with  attached  fat  is  not  included. 

//.  Report  on  Health  and  Safety  pf 
Mechanically  Deboned  Poultry 

In  1976,  the  Department  initiated  an 
analytical  program  to  obtain  data  on  a 
number  of  nutrients  and  substances  of 
potential  health  concern  in  poultry 
products  produced  by  mechanical 
separation.  Data  were  also  gathered  frttm 
scientific  literature,  industry,  other 
government  agencies,  and  university 
scientists.  Details  of  the  analytical 
program  and  a  resulting  evaluation  were 
published  in  a  Jime  1979  report  entitled 
"Health  and  Safety  Aspects  of  the  Use 
of  Mechanically  I)eboned  Poultry" 
(hereafter  referred  to  as  the  1979 
Report).  An  errata  supplement 
correcting  certain  items  in  the  report 
was  prepared  and  published  on  August 
14.  1979  (44  FR  47576).  (The  1979 
Report  and  the  errata  supplement  are 
available  for  public  inspection  in  the 
FSIS  Docket  Clerk's  office.)  On  June  29, 
1979.  the  Agency  announced  the 
availability  of  this  report  and 
encouraged  interested  members  of  the 
public  to  comment  on  its  content.  The 
Department  also  notified  the  public  that 
it  was  particularly  interested  in 
receiving  comments  reg;arding  the 
proper  labeling  of  products  containing 
poultry  product  produced  by 
mechanical  separation  and  what  means, 
if  any.  should  be  taken  to  implement  the 
labeling  recommendations  in  the  report 
(44  FR  37955). 

The  Department  received  221 
co.Timents,  most  of  which  were  general 
reactions  to  the  labeUng  issues  raised  in 
the  notice,  and  health,  safety,  or 
economic  concerns.  Of  the  187 
commenters  that  expressed  a  general 
opinion  on  the  adequacy  of  the 
regulations  concerning  mechanically 
deboned  poultry  products,  175  were 
supportive.  Some  commenters  stated 
that  the  regulations  have  effectively 
controlled  the  use  of  product  produced 
by  mechanical  separation  over  many 
years  with  a  wide  base  of  consumer 
acceptance,  that  such  product  is  not 
significantly  different  frt)m  product 
produced  by  hand-deboning,  that  these 
regulations  provide  truthful  labeling, 
and/or  that  the  report  and  scientific 
literature  support  the  adequacy  of 
current  regulations.  Other  commenters 
indicated  that  mechanically  deboned 
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poultry  should  be  regulatpd  the  same  as 
mechanically  separated  (species) 
(MS(S))  (then  named  mechanically 
processed  (species)  product). 

UI.  CAO  Report  on  Mechanically 
Separated  Products 

In  1983,  the  General  Accounting 
Office  (GAO)  issued  a  report 
recommending  that  the  Secretary'  of 
Agriculture  direct  the  Administrator  of 
FSIS  to  establish  specific  standards  on 
poultry  products  produced  by 
mechanical  separation  and  labeling 
requirements  on  products  made  with 
such  poultry  products  as  had  been  done 
for  MS(S)  and  products  made  with 
MS(S).  MS(S)  is  a  finely  comminuted 
product  resulting  bom  the  mechanical 
separation  and  removal  of  most  of  the 
bone  bom  attached  skeletal  muscle  of 
Uvestock  carcasses  and  parts  of 
carcasses  that  meets  the  provisions  of  9 
CFR  319.5. 

JV.  Improvements  in  Machinery  for 
Poultry  Products  Produced  by ' 
Mechanical  Separation 

The  Agency  has  monitored  the 
advances  in  the  technology  for 
mechanically  separating  poultry,  also 
referred  to  as  mechanical  deboning,  over 
the  last  decade.  There  have  been 
improvements  in  the  efficiency  of  the 
mechanical  separation  and  removal  of 
most  of  the  bone  bom  attached  skeletal 
muscle  and  tissue  of  poultry  carcasses 
and'parts  of  poultry  carcasses.  Today,  it 
has  been  estimated  that  roughly  1 
billion  pounds  of  raw  poultry  materials 
are  used  to  manufactiu«  700  million 
poimds  of  mechanically  separated 
poultry,  also  referred  to  as  mechanically 
deboned  poultry  (MDP),  which  is  used, 
in  turn,  to  formulate  approximately  400 
million  pounds  of  poultry  sausages 
(including  franks,  bologna,  and  salami), 
and  300  million  pounds  of  poultry 
nuggets  and  poultry  patties.^  There  have 
been  major  advances  in  mechanical 
deboning  machinery  in  terms  of  the 
effectiveness  of  bone  removal  from 
skeletal  muscle  and  other  tissues  of 
poultry  carcasses  and  parts  of  carcasses. 
This  has  been  accomplished  through 
enhancements  and  modifications  of  the 
bone-removal  devices  that  are  part  of 
the  mechanicjil  deboning  machines. 
There  have  been  continued  refinements 
of  certain  operational  parameters  of  the 
machinery,  e.g.,  the  ability  for  operators 
to  adjust  the  pressure  needed  to  force 
ground  poultry  bones  with  adhering 
muscle  and  other  tissues  through 
screens  to  separate  muscle  and  other 


'  Infomution  provided  by  industry  is  available 
for  public  inspection  at  the  FSIS  Docket  Clerk's 
office. 


tissues  from  bone,  and  the  size  of  the 
apertvu^  (i.e..  holes)  in  the  screens  and 
sieves  through  which  the  ground  bones, 
muscle,  and  other  tissues  are  pushed. 

In  1969.  the  Agency  amended  the 
regulations  for  poultry  and  poultry 
products  inspection  to.  among  other 
things,  provide  labeUng  requirements 
for  boneless  poultry  products,  as  well  as 
a  prescribed  bone  solids  content  of  not 
more  than  1  percent  (34  FR  13991).  This 
Umit  was  based  on  an  evaluation 
conducted  by  the  Department  of  the 
operating  results  in  a  series  of  poultry 
establishments  that  used  mechanical 
deboning  equipment.  Analyses  were 
made  of  485  samples  of  raw, 
mechanically  deboned  product  from 
nine  commercial  operations  that  used 
the  three  types  of  machines  most  often 
used  in  the  process.  The  analyses 
showed  that  the  equipment,  at  that  time, 
could  be  operated  under  commercial 
conditions  to  produce  boneless  pjoultry 
that  contained  no  more  than  1  percent 
bone  sohds,  on  a  raw  weight  basis,  and 
the  Department  concluded  that  it  was 
demonstrated  that  it  was  practical  to 
limit  the  bone  content  in  deboned 
poultry  to  1  percent. 

in  light  of  the  improvements  that  have 
occurred  with  regard  to  the  machinery 
used  to  mechanically  separate  and 
remove  most  of  the  bone  from  the 
muscle  and  other  tissues  of  poultry 
carcasses  and  parts  of  carcasses,  FSIS 
recently  conducted  a  study  of  the  bone 
solids  content  of  mechanically 
separated  poultry.  2  The  percentage  of 
bone  sohds  content  (determined  by 
calcium  analysis)  in  boneless  poultry 
products  produced  by  mechanical 
deboning  was  collected  from 
approximato!y  50  establishments  during 
August  1993,  and  represented  a 
sampling  of  over  2000  products.  The 
data  indicate  that  the  mean  bone  solids 
content  of  the  samples  of  these  products 
was  approximately  0.6  percent; 
generally,  half  of  the  samples  were 
above  O.G  percent  and  half  were  below 
0.6  percent. 

V.RTI  Study 

In  response  to  complaints  from 
industry,  some  of  them  longstanding, 
that  the  Agency  is  "not  regulating  meat 
and  poultry  equitably,"  FSIS  contracted 
out  to  the  Research  Triangle  Institute 
(RTI)  a  comparison  of  the  meat  and 
poultry  inspection  regulations.  RTI 
found  many  difiierences  in  the  two  sets 
of  regulations  and  narrowed  down  to  12 
the  areas  of  the  regulations  where 


significant  differences  exist.»  FSIS  has 
studied  these  areas  to  determine 
whether,  in  the  actual  conduct  of 
inspection,  they  result  in  an  inequitable 
application  of  die  inspection  laws.  and. 
if  so.  what  might  be  done  to  mitigate  the 
inequities. 

Among  the  areas  identified  in  the  RTI 
study  is  mechanically  separated 
product.  It  notes  that  regulations  exist 
on  the  use  of  MS(S),  but  not  on  the  use 
of  MDP.  The  RTI  study  concluded  that, 
in  general,  "the  regulations  covering 
meat  and  poultry  have  been  designed 
with  ihe  same  intent — to  protect  'the 
health  and  welfare  of  consiuners  by 
assuring  that  meat  and  meat  food 
products  (or  poultry  products)  are 
wholesome,  not  aduherated,  and 
properly  marked,  labeled,  and  packaged' 
(21  U.S.C.  602  and  451).  Although  the 
intent  of  the  regulations  remains  the 
same,  the  actual  requirements  are  quite 
different."  The  study  further  concludes 
that  the  bases  for  no  comparable 
regulation  for  MDP  are  "unfavorable 
consumer  perceptions  and  coiut 
decisions  resulting  in  label  and  use 
restrictions  for  MS(S);  poultry  has  no 
definitional  requirements  for  MS(S) 
(e.g.,  can  be  defined  as  'chicken'  or 
'turkey')." 

Mechanically  separated  red  meat  food 
product  became  the  subject  of  consumer 
criticism  in  the  mid- 19  70 's  after  USDA 
proposed  to  allow  its  use  in  meat 
products  and  to  allow  it  to  be  labeled  as 
meat  (i.e.,  beef  or  pork).  USDA  also 
issued  an  interim  rule  that  included 
standards  for  the  use  of  mechanically 
separated  red  meat  product.  A  lawsuit 
soon  followed  in  which  the  court  found 
that  this  product  is  not  "meat"  as 
traditionally  defined  within  the  scope  of 
the  Federal  Meat  Inspection  Art.  The 
court  further  found  that  USDA  had  not 
considered  adequately  the  health  and 
safety  effects  of  mechanically  separated 
red  meat  food  product. 

To  respond  to  questions  on  health  and 
safety  raised  by  the  court,  a  panel  of 
government  scientists  was  convened  to 
examine  the  questions.  The  panel  found 
that  scientific  studies  established  no 
unique  health  risks  associated  with 
mechanically  separated  red  meat  food 
product,  but  that  the  product  is 
sufficiently  different  from  muscle  tissue 
meat  in  consistency  and  composition  to 
require  separate  labeling.  The  panel 
recommended,  among  other  things,  that 
usage  limitations  be  placed  on  this 
product.* 


^  Data  available  for  public  inspection  at  the  FSTS 
Docket  aerk's  Office. 


'  A  copy  of  the  RTI  study  is  available  for  public 
inspection  in  the  FSIS  Docket  Qerk's  office. 

'The  panel's  conclusions  and  recommendations 
were  published  in  reports  titled  "Health  and  Safely 
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The  panel  reports,  among  other 
things,  led  FSIS  to  issue  final 
regulations  on  Jime  20, 1978,  that 
established  preparation,  composition, 
usage,  and  labeling  requirements  for 
mechanically  separated  red  meat  food 
product  and  required  that  it  be 
produced  only  under  a  quality  control 
program  approved  by  the  Agency  (43  FR 
26416).  This  rule  established  a 
definition  and  standard  of  identity  for 
this  product  that  necessitated  it  being 
listed  separately  bom  meat  in  the 
ingredients  statement  of  a  product  in 
which  it  was  used.  Additional 
rulemaking  on  Jime  29, 1982,  reaffirmed 
the  Agency's  position  that  the  product, 
now  called  MS(S],  is  not  "meat"  as 
traditionally  defined  (47  FR  28214). 

During  this  same  period,  MDP 
underwent  product  development 
separately  from  mechanically  separated 
red  meat  food  product  without  similar 
FSIS  regulation.  Early  distinctions  in 
regulatory  treatment  were  largely  due  to 
historical  difiisrences  in  how  the  two 
industries  used  these  products  and  the 
way  in  which  they  came  to  public 
attention.  One  significant  difference  is 
that  mechanically  separated  red  meat 
food  product  was  being  considered  for 
use  in  products  that  had  previously 
contained  muscle  meat.  The  use  of  MDP 
in  poultry  hotdogs  created  less 
controversy.  Poultry  hotdogs  did  not 
exist  before  they  were  made  with  MDP. 
Thus,  consumers  had  no  prior 
expectations  about  the  formulation. 

Differences  in  regulatory  treatment  of 
the  product,  now  called  MS(S),  and 
MDP  have  continued  since  that  time. 
The  meat  industry  claims  that  the  effect 
of  those  differences  has  been  a 
reluctance  on  the  part  of  processors  to 
use  MS(S),  while  MDP  use  has 
expanded.  In  response  to  the  early 
rulemakings  on  MS(S),  the  meat 
industry  claimed  that  consumers  would 
not  buy  products  if  MS(S)  is  listed  on 
the  label.  Similarly,  in  responding  to  the 
March  1994  advance  notice  of  proposed 
rulemaking  (ANPR)  on  MDP  (discussed 
later  in  this  document),  the  poultry 
industry  claimed  that,  if  they  had  to 
label  NflDP  as  a  poultry  ingredient, 
consiuners  would  be  misled  into 
thinking  that  they  are  purchasing 
products  inferior  to  what  they  have 
historically  purchased  or  that  the 
product  has  changed.  If  the  industry 
believes  that  consumers  will  be  misled 
into  thinking  the  product  has  changed. 


AspecU  "of  the  Use  of  Mechanically  Deboned  Meat. 
Volume  I — ^Final  Report  and  Recommendations, 
Select  Panel"  and  "Health  and  Safety  Aspects  of  the 
Use  of  Mechanically  Deboned  Meat,  Volume  II— 
Background  Materials  and  Details  of  Data."  These 
reporu  are  available  for  public  review  in  the  FSIS 
Docket  Clerk's  ofTice. 


it  shoidi   find  some  way  other  than 
inaccurt  te  labeling  to  assiue  them  it  is 
the  sami  i  product.  The  Agency  believes 
that  if  tl  e  current  labeling  is  misleading, 
it  has  n(  chpice  but  to  assure  that  the 
ingredie  ats  statement  accurately 
informs  ithe  consumer  what  is  in  the 
product,  If  consimiers  would  behave 
differently  with  different  information, 
then  thst  is  itself  evidence  that  the 
informa  ion  is  important  to  them.  It  is 
the  Agei  icy's  responsibility  under  its 
consiun  ti  protection  mission  to  assure 
the  infoi  mation  is  accurate  and  not 
mislead  ng. 

The  A  gency's  regulation  on  the  use  of 
MS(S)  a  id  the  absence  of  regulation  on 
the  use  i  tf  MDP  have  raised  two  major 
policy  ii  sues.  The  first  is  whether 
current  egulations  are  adequately 
protectii  ig  consumers.  The  second  is 
whether  different  regulatory  treatment 
for  these  similar  products  is  justified. 
FSIS  is  iot  proposing  this  regulation 
becauseiof  the  current'differences  in  the 
regulata|y  treatment  of  MDP  and  MS(S), 
but  rather  because  its  basic  statutory 
mission  is  to  assure  that  products  bear 
labeling  that  is  truthful  and  not 
mislead  ng.  Accordingly,  FSIS  has 
determi  led  that  providing  this 
assiu'ani  e  requires  the  regulation  of 
MDP. 

V.  Adva  ice  Notices  of  Proposed 
Rulema  Jng 

On  Ju  le  15, 1993,  FSIS  published  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  (58  FR  33040)  soliciting 
comments,  information,  scientific  data, 
and  recommendations  regarding  the 
consideration  of  the  need  for  labeling  of 
poultry  product  produced  by 
mechanical  separation  and  products  in 
which  siich  poultry  product  is  used. 
FSIS  reoeived  2744  comments  in 
responst  to  the  ANPR,  most  of  which 
were  geieral  reactions  to  labeling 
issues.  The  majority  of  commenters 
responded  to  whether  there  was  a  need 
to  identify  mechanically  separated 
poultry  In  the  ingredients  statement  on 
the  labels  of  meat  and  poultry  products' 
in  whict  it  is  used  as  an  ingredient.  One 
thousand  four  hundred  eighty-seven 
commei  ters  supported  identifying 
mechan  cally  separated  poultry  in  the 
ingredie  tits  statement  because,  the 
commei  ters  stated  that,  among  other 
things,  (  onsumera  have  "a  right  to 
know"  i  t  is  an  ingredient.  One  thousand 
two  hundred  fifty-seven  commenters 
did  not  Support  identifying 
mechan  cally  separated  poultry  in  the 
ingredie  ats  statement,  citing,  in  part, 
that  cur  ent  policies  are  satisfactory  and 
that  lab(  ling  it  would  mislead 
consumers  into  thinking  that  they  are 
purchaa  ng  products  that  are  inferior  or 


different  than  ^e  product  they  have 
historically  purchased.  FSIS  concluded 
that  there  is  a  "truth-in-labeling"  issue 
that  is  foimded  in  the  mandate  under 
which  the  Agency  operates,  viz., 
protecting  consumers  from  misbranded 
poultry  and  meat  products. 

Subsequently,  FSIS  decided  to  obtain 
the  information  and  data  necessary  to 
pursue  the  development  of  amendments 
to  the  Federal  poultry  products 
inspection  regulations  to  define  and 
standardize,  or  establish  other 
requirements  for  poultry  products 
produced  by  mechanical  separation, 
including  possible  provisions  for  the 
composition,  characteristics,  and  use  of 
such  products,  and  requirements  for 
manufacturing  and  labeling  such 
products.  On  March  3, 1994,  FSIS 
published  another  ANPR  (59  FR  10230) 
which  solicited  comments  and 
information  from  the  meat  and  poultry 
industries  and  industry-related    . .  =  ^" 
organizations,  the  scientific  community, 
academia,  consumers  and  consumer 
groups,  and  other  interested  parties  on 
its  tentative  positions  regarding  poultry 
products  produced  by  mechanical 
separation  and  products  in  which  such 
poultry  products  are  used. 

In  the  March  1994  ANPR.  FSIS 
considered,  among  other  things,  that, 
certain  poultry  products  produced  by 
mechanical  separation,  i.e.,  those  with 
greater  than  0.6  percent  bone  solids 
content,  but  no  more  than  1  percent 
bone  solids  content  be  separately 
identified  on  the  labels  of  products  in 
which  they  are  used  as  ingredients  by  a 
distinct  name.  However,  because  of  the 
improvements  in  separating  the  bone 
from  muscle  and  other  tissues  of  poultry 
carcasses  and  parts  of  carcasses,  FSIS 
considered  that  some  poultry  products 
derived  from  mechanical  separation 
machinery,  i.e.,  those  with  0.6  percent 
or  less  bone  solids,  be  identified  on  the 
label  of  products  in  which  they  are  used 
as  poultry  or  poultry  meat,  e.g., 
"chicken"  and  "turkey  meat." 

VI.  Discussion  of  Comments  on  March 
1994  ANPR 

FSIS  received  106  comments  in 
response  to  the  March  1994  ANPR. 
Fifty-one  comments  were  submitted  by 
food  manufacturers/distributors,  44 
comments  by  consumers,  7  by  trade 
associations,  2  by  academia,  1  by  a  law 
firm,  and  1  by  a  developer  of  machinery. 
The  majority  of  the  comments  did  not 
support  the  ANPR.  The  comments  are 
summarized  below. 

A.  Bone  Solids  Content  and  Labeling. 
According  to  the  tentative  positions 
presented  in  the  March  1994  ANPR,  the 
tentative  provisions  for  poultry  product 
produced  by  mechanical  separation 
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would  classify  or  "categorize"  such 
product  by  bone  solids  content  (as 
measured  by  calcium  content). 
Mechanically  separated  poultry  with  0.6 
percent  or  less  bone  solids  content 
would  be  termed  "(Kind)"  or  "(Kind) 
meat."  where  "kind"  refers  to  chicken 
or  turkey.  Mechanically  separated 
poultry  with  greater  than  0.6  percent 
bone  solids  content  (but  not  greater  than 
1  percent)  would  be  termed 
"Mechanically  Separated  (Kind)." 

Eighty-one  commenters  addressed  the 
issue  regarding  the  classification  of 
poultry  products  produced  by 
mechanical  separation  according  to 
bone  solids  content.  Of  the  81 
commenters,  78  disagreed  with  the 
requirements  discussed  in  the  ANPR 
which  tentatively  considered  that  only 
product  with  0.6  percent  or  less  bone 
solids  content  could  be  labeled  "(kind)" 
or  "(kind)  meat,"  without  the  reference 
to  "mechanicaUy  separated."  The 
commenters  stated  that  the 
establishment  of  a  0.6  percent  bone 
solids  content  demarcation  between 
what  would  be  labeled  as  "(kind)"  or 
"(kind)  meat."  and  "mechanically 
separated  (kind),"  based  on  data 
collected  in  August  1993  (data 
presented  by  FSIS  in  the  report  entitled 
"Determination  of  Acceptable  Limits  of 
Percent  Bone  Solids  in  Ground  Poultry 
Products")  would  basically  eliminate 
half  of  the  currently  produced  product 
and  reduce  the  available  amount  of  this 
low  cost  poultry  ingredient  for  further 
processed  poultry  and  meat  food 
products  by  60  to  70  percent.  Moreover, 
commenters  further  emphasized  that,  to 
operate  within  the  current  1  percent 
bone  solids  content  limit  for  boneless 
poultry,  most  processors  must  target 
their  operations  at  about  0.6  percent 
bone  solids  content.  The  cominenters 
indicated  that  achievement  of  the  low 
levels  of  percent  bone  solids  content 
that  were  reported  by  FSIS  in  the  report 
of  the  August  1993  data  occurred 
because  it  is  necessary  for  producers  to 
target  well  below  the  current  1  percent 
limit  in  order  to  consistently  meet  and 
not  exceed  the  1  percent  requirement. 
Thus,  setting  a  requirement  at  0.8 
percent  for  what  could  be  called 
"(kind)"  or  "(kind)  meat"  would  require 
producers  to  aim  at  significantly  lower 
levels  of  bone  solids  content  which 
would  present  an  unreasonable  burden 
on  the  industry.  Manufacturers  would 
have  to  adjust  their  mechanical 
deboning  machines  to  adjust  the 
pressure  needed  to  force  ground  poultry 
bones  with  adhering  muscle  and  other 
tissues  through  screens  in  the 
mechanical  deboning  equipment  to 
eliminate  more  bone  from  the  finished 


product,  thereby  reducing  product 
yield.  According  to  the  commenters.  in 
order  to  label  a  product  as  "chicken"  or 
"turkey  meat."  i.e..  to  meet  the  "upper 
control  limit"  of  0.6  percent,  a  processor 
would  have  to  target  a  0.3  percent  bone 
solids  content  level  to  qualify  for  that 
product  category  because  of  the  lack  of 
precise  controls  in  the  operation  of  the 
deboning  equipment. 

One  commenter  claimed  that  industry 
data  submitted  to  the  Agency  "shows, 
under  the  principles  of  statistical 
process  control,  a  controlled  process 
that  targets  0.6  percent  bene  solids  will 
result  in  a  product  that  meets  the  1 
percent  bone  solids  requirement  99.5 
percent  of  the  time."  Ajiother 
commenter  claimed  that  the  industry 
data  presented  indicate  that  the  average 
percent  bone  solids  content  is  0.57 
percent  with  a  standard  deviation  of 
0.227  percent,  so  that  "at  the  99  percent 
confidence  limit,  evidence  that  a 
process  may  not  be  running  efficiently 
is  when  an  individual  sample  analysis 
is  greater  than  1.15  percent."  Therefore, 
according  to  the  commenters.  the 
Agency  is  wrong  to  advocate  an  avarage 
bone  solids  content  of  0.6  percent  as  the 
current  measure  of  good  manufacturing 
practices  for  poultry  products  produced 
by  mechanical  separation.  The  same 
commenters  criticized  the  FSIS  report 
on  bone  solids  content  stating  that  "no 
statistical  analysis,  factorial  or 
otherwise,  was  done  to  describe  the  two 
categories  of  mechanically  separated 
poultry  based  on  bone  solids  content  to 
determine  if,  in  fact,  they  are  different 
and/or  whether  members  of  the 
populations  were  in  fact  similar."  The 
commenters  further  asserted  that  the 
data  presented  by  FSIS  did  not  actually 
demonstrate  that  two  "categories"  of 
mechanically  separated  poultry  exist 
The  commenters  asserted  that  such  an 
analysis  may  show  that  the  only 
difference  was  due  to  the  type  of 
starting  materials  (e.g.,  necks  versus 
carcass  frames  versus  backs)  or  that 
there  are.  in  fact,  no  separable 
populations. 

Further,  it  was  asserted  by  several 
commenters  that  the  usual  practice  in 
quality  control  is  to  use  3  standard 
deviations  above  a  target  criteria  as  a 
control  limit,  rather  than  the  standard 
deviation  of  2.33  (corresponding  to  a  99 
percent  confidence  that  the  process  is 
not  in  control),  as  was  suggested  by 
FSIS  in  its  report  of  the  1993  study.  One 
commenter  provided  an  example  of  how 
the  3  standard  deviations  approach 
would  be  apphed.  It  was  explained  that 
since  the  mean  percent  bone  sohds 
content  presented  in  the  report  of  the 
1993  study  was  0.68  percent  and  that 
the  average  standard  deviation  by 


establishment  was  0.138.  then  3 
standard  deviations  above  the  mean 
control  Umit  would  be  approximately 
1.1  percent  bone  solids  content. 

As  a  general  response  to  the 
comments  on  bone  solids  content  and 
labeling.  FSIS  first  reiterates  its  reasons 
for  having  considered  in  the  March  1994 
ANPR  the  defining  of  a  product 
standard  for  poultry  products  produced 
by  mechanical  separation  based,  in  part, 
on  percent  bone  solids  content.  In  1969, 
the  Agency  promulgated  rules  on 
deboned  poultry  products  specifying 
that  no  more  than  1  percent  bone  solids 
content  would  be  allowed  for  this 
product.  As  indicated  previously,  this 
decision  was  based  on  the  Agency's 
careful  appraisal  of  the  operating  results 
in  a  series  of  poultry  establishments  that 
used  mechanical  deboning  equipment. 
Analyses  were  made  of  485  samples  of 
raw,  mechanically  deboned  products 
from  nine  commercial  operations, 
representing  three  makes  of  machines 
most  often  used  in  this  pnxess.  The 
analyses  demonstrated  that  it  is 
practical  and  acceptable  to  limit  the 
bone  "residue"  in  mechanically 
deboned  poultry  and  that  the  equipment 
for  manufacturing  such  product  can  be 
operated  under  commercial  conditions 
to  produce  poultry  product  that 
contains  no  more  than  1  percent  of 
bone.  This  provision  of  the  1969 
amendments  was  promulgated  to  assure 
that  deboned  poultry  products  are 
wholesome  in  accordance  with  the 
Poultry  Products  Inspection  Act. 

Also,  it  is  important  to  note  that  at  the 
time  of  the  1969  regulation,  the 
mechanical  separation  process  was  new 
and  FSIS  had  limited  information 
concerning  the  consequences  of  it.  FSIS 
conducted  extensive  studies  on 
mechanically  deboned  poultry  products 
during  the  1970"s  and  monitored  the 
technology  improvements  during  the 
1980's.  The  results  of  these  studies  and 
the  information  considered  during 
rulemakings,  or  other  documents 
considering  the  need  for  rulemaking, 
regarding  poultry  and  livestock 
products  produced  by  mechanical 
separation  over  the  past  2  decades  have   - 
shown  that  there  are  differences 
between  the  mechanically  deboned 
product  and  traditionally  deboned 
products  (i.e..  hand-deboned).  The 
principal  characteristics  that  distinguish 
mechanically  separated  poultry  product 
and  boneless  poultry  produced  by 
traditional  methods  are  bone  solids 
content,  and  its  physical  form  and 
consistency.  Informing  consumers  of 
such  differences  via  the  distinct  labeling 
of  the  presence  of  poultry  product 
produced  by  mechanical  means  is 
supported  by  the  statutory 
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responsibility  of  FSIS  to  assxae  that  all 
labels  on  poultry  and  meat  food 
products  are  not  false  or  misleading. 
FSIS  received  comments  that  expressed 
this  sentiment  in  response  to  its 
solicitations  for  public  input  in  the  Jime 
1993  ANFR  and  the  March  1994  ANPR. 

In  the  March  1994  ANPR.  FSIS 
suggested  that,  because  of  the 
differences  in  percent  bone  solids 
content  among  mechanically  separated 
poultry  products,  which  were  shown  in 
the  data  presented  in  the  FSIS  report 
"Determination  of  Acceptable  Limits  of 
Percent  Bone  Solids  in  Groimd  Poultry 
Products,"  the  Agency  would  regulate 
poultry  products  produced  by 
mechanical  separation  so  that  producers 
of  a  product  with  a  low  percent  bone 
solids  content  that  met  die  established 
limitation  would  be  able  to  label  such 
products  without  a  reference  to  the 
mechanical  means  of  processing. 

In  review  of  the  tentative  approach 
presented  in  the  March  1994  ANPR  and 
the  comments  received  in  response  to 
this  ANPR  and  the  prior  June  15, 1993, 
ANPR.  FSIS  now  believes  that  the 
continuation  of  the  present  labeling 
policy,  even  for  those  finished  products 
with  mechanically  separated  poultry 
that  has  a  low  bone  solids  contents, 
does  not  inform  the  consumer  that  these 
products  contain  mechanically 
separated  poultry  as  an  ingredient  and 
that  this  may  result  in  misleading 
labeling.  The  statutes  under  which  FSIS 
operates  provide  the  authority  to  protect 
the  pubUc  and  prevent  the  distribution 
in  commerce  of  products  that  are 
misbranded  and  are  not  properly 
marked,  labeled,  or  packaged.  FSIS 
believes  that  the  labeling  of  poultry  and 
meat  food  products  containing  poilltry 
product  produced  by  mechanical 
separation  as  an  ingredient  must  inform 
the  consumer  of  its  contents,  unless  it 
is  clearly  demonstrated  that  any  omitted 
information  would  not  mislead  the 
consumer  or  otherwise  render  the 
product  misbranded.  This  labeling 
position  must  be  adhered  to  consistently 
across  all  types  of  poultry  and  meat  food 
products  containing  mechanically 
separated  poultry  as  an  ingredient. 

FSIS's  tentative  consideration  in  the 
March  1994  ANPR  was  to  define  and 
standardize  certain  mechanically 
separated  poultry  by  concentrating  on 
the  product  characteristics  that  the 
Agency  believes  distinguishes  this 
product  ftom  poultry  produced  by 
traditional  deboning  methods,  i.e., 
hand-deboning.  A  different  way  of 
defining  and  standardizing  this  product 
based  on  starting  materials  was 
suggested  by  one  commenter.  It  was 
suggested  that  a  certain  type  of 
statistical  analysis  (factorial  analysis)  be 
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performer  in  order  to  identify  a 
relationsl  ip  between  percent  bone 
sohds  coi  itent  and  types  of  starting 
materials  used  to  manufacture 
mechanic  ally  separated  poultry.  By 
suggestin ;  this  type  of  statistical 
analysis,  he  commenter  supported  a 
procedur  i  for  establishing  a  standard 
that  wou  d  accoimt  for  the  materials 
used,  anq  percent  bone  solids  content 
limits  would  vary  by  the  processing 
procedure  employed  by  the  processor. 
Howeverj  it  was  never  the  intention  of 
the  Marci  1994  ANPR  to  suggest 
possibly  defining  and  standardizing 
mechanically  separated  poultry  by 
starting  materials  used.  The  data 
coUected'by  FSIS  in  1993  and  used  in 
the  reporj  previously  cited,  came  from 
industry  jwcords.  Information  was 
collectedlon  starting  materials  but  not 
on  the  percentages  of  use  nor  on 
processing  parameters,  e.g.,  pressvues, 
settings,  jTsed  during  processing.  Thus, 
not  be  used  for  establishing 
)ntrol  parameters  or  for 
|ng  the  relationship  between 
bone  solids  content  and  other  product 
charactei  sties,  the  materials  used,  arid 
processii  g  parameters  employed  by 
establish  nents  in  the  study.  The 
purpose  of  collecting  the  data  was  to 
examine  the  levels  of  bone  solids  in 
mechanii  ally  separated  poultry 
produce<  today,  and  to  get  an  idea  of 
the  variatility  of  the  percentage  of  bone 
solids  contents  within  an  establishment. 
Information  on  starting  materials  was 
collected  to  ensure  that  the  sample  of 
establismnents  represented  the  different 
types  of  iaaterials  used  to  manufacture 
mechanically  separated  poultry.  If  in 
establishing  standards  for  the  product, 
the  Ageicy  had  intended  to  use  explicit 
starting  ipaterials  to  manufacture 
poultry  Oroduct  produced  by 
mechani  :al  separation,  then  more  data 
would  ni  ted  to  be  collected  under 
known  a  *  controlled  conditions.  FSIS 
believes  that  any  standard  established 
for  mechpnically  separated  poultry 
should  liot  preclude  a  manufacturer 
from  usi  ig  any  type  of  starting  materials 
so  long  { 5  the  requirements  of  the 
standard  are  satisfied. 
Furth^,  in  response  to  comments 
application  of  an  acceptable 
for  meeting  bone  solids 
iteria  based  on  statistical 
I,  FSIS  agrees  that  the 
establishment  of  such  a  tolerance 
shpuld  tie  considered.  However,  because 
this  issue  requires  indepth  technical 
review,  FSIS  will  consider  it  for 
possible  rulemaking  in  the  future. 
B.  Haadling  Requirements.  The 
tentativ^  position  presented  in  the 
March  1  )94  ANPR  indicated  that  FSIS 
was  tent  itively  considering  that  starting 
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material  to  be  proces^^^d  into  poultry 
product  produced  by  mechanical 
separation  be  processed  into  this 
product  within  2  homrs  from  the  time  it 
is  separated  from  the  bones  of  poultry 
carcasses  or  parts  of  carcasses,  except 
that  such  product  may  be  held  for  no 
more  than  72  hours  at  40"»  F  (4"  C)  or 
less,  or  held  indefinitely  at  0*  F  ( - 18° 
C)  or  less.  Additionally,  the  ANPR 
indicated  that  FSIS  was  considering 
proposing  that  mechanically  separated 
poultry  be  chilled  to  40°  F  (4°  C)  or  less 
within  2  hours  of  the  mechanical 
deboning  operation,  or  frozen  at  0"  F 
( - 18"  C)  or  less,  or  cooked. 
Furthermore,  it  was  indicated  that  FSIS 
was  considering  proposing  that  such 
product  be  used  as  an  ingredient  in  a 
poultry  or  meat  food  product  directly 
after  being  processed,  except  that  it 
might  be  held  prior  to  such  use  for  no 
more  than  72  hours  at  40"  F  (4°  C)  or 
less  or  indefinitely  at  0°  F  ( - 18°  C)  or 
less. 

Twenty-seven  commenters  addressed 
the  issue  of  handling  requirements  for 
poultry  products  produced  by 
mechanical  separation.  All  of  the 
commenters  disagreed  with  the  need  for 
handling  requirements  and,  specifically, 
the  need  for  a  time  constraint  by  which 
the  raw  material  used  to  manufacture 
poultry  product  produced  by 
mechanical  separation  has  to  be 
processed  into  such  product. 
Commenters  stated  that  chicken  can  be 
held  for  varying  times  and  still  be  safe 
depending  on  manufacturing  practices, 
and  that  the  raw  materials  used  need  to 
be  organoleptically  evaluated  and  not 
set  up  on  a  time  schedule,  i.e., 
processed  within  72  hours. 

The  commenters  also  stated  that  there 
are  already  adequate  regulations  on 
handling  and  storage,  and  any 
additional  handling  requirements 
should  be  handled  in  a  more  inclusive 
way,  e.g.,  as  part  of  a  Hazard  Analysis 
Critical  Control  Point  (HACCP)  effort. 

FSIS  believes  that  handUng 
requirements  are  necessary  to  produce  a 
safe  and  wholesome  product,  and  that 
potential  bacterial  hazards  are 
diminished  as  long  as  handling  accords 
with  good  manufacturing  practices. 
FSIS  believes  that  it  is  the 
manufacturer's  responsibility,  in  concert 
with  FSIS*.  to  assiue  that  wholesome 
materials  are  used  in  the  manufacture  of 
its  product  within  sound  timefi^mes, 
and  the  safety  of  such  product  is  not 
negatively  affected. 

Although  the  data  reviewed  in  the 
1979  Health  and  Safety  Report  indicate 
that  poultry  products  produced  by 
mechanical  separation  generally  are 
acceptable  from  a  microbiological 
standpoint,  the  data  also  show  that 


where  bacterial  loads  tend  to  be  higher, 
it  can  be  attributed  to  the  starting 
material  used.  This  is  not  imique  to 
poultry  products  produced  by 
mechanical  separation;  it  can  be  appUed 
to  other  finely  comminuted  and 
comminuted  products  as  well.  Common 
starting  materials  for  mechanical 
separated  and  other  comminuted 
products  are  products  that  remain  after 
the  removal  of  a  substantial  portion  of 
skeletal  muscle  or  other  tissue  (e.g., 
skin)  from  poultry  carcasses  or  parts  of 
carcasses.  As  a  result,  the  resistance  of 
the  exposed  surface  area  to  microbial 
penetration  has  been  reduced  and  the 
ratio  of  the  siirface  area  to  the  volume 
of  total  product  which  is  exposed  to 
contaminating  influences  has  been 
increased.  Higher  microbial  counts  have 
been  associated  with  the  conditions  of 
holding  such  starting  materials. 
Poultry  products  produced  by 
mechanical  separation  are  not  unique; 
all  finely  comminuted  and  comminuted 
products  present  opportunities  for 
excessive  microbfological  growth 
because  they  consist  of  small  particles 
which  have  a  greater  surface  area  than 
most  poultry  products  and  because 
during  its  preparation  any 
microorganisms  that  are  present  are 
distributed  throughout  the  product. 
Therefore,  FSIS  agrees  with  the 
commenters  that  there  is  a  general  need 
to  address  the  issue  of  handling 
requirements  for  all  poultry  products, 
including  finely  comminuted  and 
comminuted  products.  FSIS  is  ciurcntly 
developing  a  separate  rulemaking  that 
will  deal  with  this  issue  more  fully  and 
that  will  include  handling  requirements 
for  poultry  products  produced  by 
mechanical  separation,  and  the 
materials  from  which  they  are 
manufactured.  Therefore,  FSIS  will  not 
propose  handUng  requirements  for 
poultry  products  produced  by 
mechanical  separation  in  this 
rulemaking. 

FSIS  believes  that  the  promulgation  of 
handling  requirements  for  all 
comminuted  poultry,  including 
mechanically  separated  poultry 
products,  and  the  starting  materials 
from  which  they  are  made,  would 
eliminate  the  need  to  require  that  the 
temperature  of  rooms  or  compartments 
in  which  equipment  for  mechanical 
deboning  of  raw  poultry  is  operated  be 
maintained  at  50°  F  or  less  (9  CFR 
381.47(e)).  When  such  requirements  are 
promulgated,  FSIS  vnll  address  the  need 
to  rescind  9  CFR  381.47(e). 

C.  Protein  Quality.  Twenty-five 
commenters  addressed  the  issue  of 
protein  quality  for  boneless  poultry 
products  produced  by  mechanical 
separation.  Of  the  25  comments,  24 


disagreed  with  the  need  to  have  a 
protein  quafity  requirement  for  any 
mechanically  separated  poultry  product 
with  up  to  1  percent  bone  solids.  The 
commenters  stated  the  following 
reasons  for  their  disagreement:  (1)  the 
typical  U.S.  diet  provides  for  an 
adequate  intake  of  sufficiently  high 
quality  protein,  therefore,  protein 
quality  is  not  a  pubUc  health  concern  in 
the  U.S.;  (2)  the  U.S.  is  not  a  protein- 
deficient  society  which  requires  every 
protein  source  to  be  the  highest 
"quality";  a  typical  diet  consists  of 
proteins  from  a  variety  of  sources  and  of 
varying  quahty;  (3)  the  Nutrition 
Labeling  Education  Act  (NLEA)  of  1990 
indicated  that  a  daily  value  requirement 
for  protein  quahty  is  not  necessary;  (4) 
over  a  20-plus  year  history  of  producing 
mechanically  separated  poultry,  there 
has  never  been  a  problem  identified 
with  the  protein  quality  of  products 
manufactured  from  this  low  cost 
ingredient:  (5)  processors  have  no 
control  over  the  amino  acid  content  of 
the  chicken  parts  used  to  manufacture 
mechanically  separated  poultry — it  is 
determined  by  genetics  and  not 
processing  equipment;  and  (6)  the 
protein  quality  testing  requirements 
suggested  in  the  ANPR  for  mechanically 
separated  poultry  are  expensive, 
burdensome,  and  unnecessary. 

After  careful  review  of  the  comments, 
FSIS  is  in  agreement  with  commenters 
that  oppose  the  tentative  position  that 
poultry  products  produced  by 
mechanical  separation  must  meet  a 
minimum  protein  quality  requirement. 
i.e.,  a  protein  digestibility  corrected 
amino  acid  score  of  not  less  than  40 
expressed  as  a  percent  or  the  alternative 
measurement  of  essential  amino  acids 
being  at  least  33  percent  of  the  total  17 
amino  acids  present.  The  lack  of  the 
need  for  a  protein  quality  requirement  is 
founded  on  scientific  literature 
provided  and  cited  by  comments  from 
academia  and  statements  made  by  other 
commenters  regarding  the  status  of  the 
quahty  of  protein  in  diets  of  individuals 
in  the  U.S.  The  Hterature  stated  that  the 
protein  quality  of  mechanically  deboned 
poultry  is  comparable  to  hand-deboned 
poultry.5  Therefore,  mechanically 
deboned  poultry  can  be  used  in  poultry 
and  meat  food  products  without 
sacrificing  protein  quality.  According  to 
the  literature,  during  the  20  to  30-year 
history  of  the  use  of  MDP  in  many  food 
products,  there  has  not  been  an 
indication  of  problems  identified  with 
protein  quality.  Furthermore, 


'  Public  conunent.  including  attached  research 
article,  submitted  by  R.A.  Field,  University  of 
Wyoming,  is  available  for  review  in  the  FSIS  Docket 
Clerk's  office. 


consumption  of  enough  high-quaUty 
protein  by  humans  in  the  U.S.  is  not  a 
problem.  In  the  preamble  of  the  final 
nutrition  labeUng  regulations,  both  FSIS 
and  the  Food  and  Drug  Administration 
(FDA)  stated  that  current  evidence 
suggests  that  the  diet  typically 
consumed  in  the  U.S.  provides  for  an 
adequate  protein  intake  of  sufficiently 
high  quality  to  meet  the  nutritional 
needs  of  adults  and  children  4  or  more 
years  of  age  (58  FR  632  and  2079). 
Furthermore,  since  there  are  no 
outstanding  health  implications 
requiring  the  establishment  of  protein 
quality  criteria  for  food  products,  in 
general,  it  would  be  unnecessary  to 
require  such  criteria  for  a  specific 
poiiltry  product,  viz.,  mechanically 
deboned  poultry. 

D.  Quality  Control.  Twenty-one 
commenters  addressed  the  issue  of 
quality  control  for  all  poultry  products 
produced  by  mechanical  separation. 
Nineteen  of  the  21  commenters  did  not 
believe  that  a  mandatory  quahty  control 
program  was  needed  for  the  production 
of  such  products.  The  commenters 
stated  that  (1)  quaUty  control  programs, 
including  partial  quality  control 
programs  (PQC),  should  remain 
voluntary  programs,  and  (2)  that  FSIS 
should  focus  compliance  program 
efforts  on  issues  of  health  and  safety  of 
products  and  allow  manufacturers  to 
determine  quality  parameters.  The 
commenters  also  noted  that  they  operate 
under  PQC  programs  for  manufacturing 
mechanically  deboned  poultry  that  are 
approved  by  FSIS,  and  any  additional 
concerns  for  assiuing  their  processes  are 
in  conformance  with  current  regulations 
should  be  incorporated  into  their 
present  PQC  programs  rather  than  by 
issuance  of  a  formal  requirement 
through  rulemaking. 

FSIS  believes  that  establishments 
manufacturing  poultry  products  that  are 
mechanically  separated  must  have 
controls  in  place  to  assure  that  such 
products  comply  with  the  Agency's 
proposed  definition,  standarf,  and  other 
criteria.  However,  after  reviewing  the 
comments  and  re-examining  the 
Agency's  current  regulatory  agenda, 
FSIS  believes  that  because  there  are 
efforts  underway  within  the  Agency  to 
study  and  address  ways  of  reducing  the 
potential  for  situations  that  would 
render  any  poultry  or  meat  food  product 
adulterated,  unwholesome,  and/or 
misbranded  it  is  premattire  to  address 
the  need  for  a  mandatory  quality  control 
program  for  this  one  distinct  category  of 
poultry  product.  FSIS  does,  however, 
believe  that  records  of  achieving 
compliance  with  parameters  established 
for  mechanically  separated  poultry 
product,  e.g..  bone  sohds  content  and 
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bone  particle  size  criteria,  should  be 
maintained  to  substantiate  that  boneless 
poultry  criteria  meets  the  proposed 
regulatory  manufacturing  practices. 

E.  Protein/Fat.  Nineteen  commenters 
responded  to  the  tentative  position  on 
establishing  a  minimum  protein  content 
and  a  maximum  fet  content  requirement 
for  poultry  product  produced  by 
mechanical  separation  with  greater  than 
0.6  percent  bone  solids  content.  All 
nineteen  commenters  disagreed  with 
FSIS'  position  on  estabUshing  such  a 
protein  and  Cat  content  requirement  for 
this  mechanically  separated  poultry. 
The  commenters  stated  that  poultry 
product  produced  by  mechanical 
separation  is  used  as  an  ingredient  in 
ready-to-consume  products  of  which 
most  have  established  protein  and/or  fat 
standards.  Furthermore,  the  commenters 
stated  that  moat  poultry  and  meat  food 
products  are  now  required  to  have 
nutrition  labeling. 

FSIS  does  not  agree  that  "most  ready- 
to-consume"  poultry  and  meat  food 
products  have  established  protein  and 
fat  standards,  as  asserted  by  the 
commenters.  Standards  of  identity  and 
composition  for  poultry  and  meat  food 
products  generally  do  not  include 
minimum  protein  content  requirements. 
Of  the  products  for  which  standards 
stipulate  a  maximimi  fat  content,  most 
are  sausages  composed  of  meat  from 
livestock.  There  are  no  fat  limitations 
associated  with  sausages  made  from 
poultry,  according  to  FSIS  policies. 

FSIS  does  agree,  however,  with  the 
comments  regarding  the  benefits  of  Cat 
and  protein  content  information 
provided  by  nutrition  labeling.  Since 
the  products  that  typically  contain 
mechanically  separated  poultry,  e.g., 
poultry  sausages,  are  composed  of  this 
ingredient  as  the  majority  of  their 
formulation,  the  nutrition  labeling  for 
such  product  will  primarily  reflect  the 
protein  and  fet  contributed  by  the 
mechanically  separated  poultry 
component.  For  this  reason,  a  minimiun 
protein  content  and  a  maximum  fat 
content  requirement  for  poultry 
products  produced  by  mechanical 
separation  are  not  needed,  given  the 
implementation  of  the  Department's 
nutrition  labeling  regulations  on  July  6, 
1994  (58  FR  632).  The  nutrition  labeling 
regulations  require  the  declaration  of 
protein  and  fat  on  the  labeling  (i.e.,  the 
Nutrition  Facts  panel)  of  most  multi- 
ingredient  meat  and  poultry  products. 
Nutrition  labehng  is  now  required  on 
most  processed  products  purchased  by 
consumers  in  retail  stores,  and  this, 
together  with  the  Department's 
voluntary  nutrition  labeling  program 
established  for  retail  store  information 
on  single-ingredient  raw  products. 
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makes  F  IIS  beUeve  that  consiuners  will 
have  suf  icient  information  on  protein 
and  fat  ff  r  most  products  purchased  for 
consumption  at  home. 

FSIS  i»rther  believes  that  the  need  to 
establish  a  fat  and  protein  requirement 
is  minim  ized  because  current  regulatory 
controls  will  limit  the  amount  of  skin  or 
fat  that  0  lay  be  used  in  formulating 
poultry  ]  roducts  with  mechanically 
separatei  poultry.  According  to  the 
poultry  I  ^lations,  viz.,  9  CFR  381.117. 
raw  mat(  rials  used  to  manufacture 
boneless  poultry,  e.g.,  "mechanically 
separated  chicken"  and  "mechanically 
separated  turkey,"  must  be  labeled  to 
reflect  th  e  presence  of  skin  and  attached 
fat  when  the  proportions  of  skin  and 
attached  fat  are  in  excess  of  that  which 
occurs  niturally  on  a  whole  carcass. 
Therefore,  products  currently  labeled  as 
"mechai  ically  separated  chicken"  or 
"mechai  ically  separated  turkey" 
contain  i  o  more  skin  with  attached  fat 
than  thai  which  occurs  naturally  on  a 
whole  ca  rcass,  for  which  there  is  no 
maximui  i  fat  content  established. 
Furthem  ore,  like  all  other  animal 
products ,  poultry  (e.g.,  whole  carcasses 
and  parti  of  carcasses)  is  composed  of 
water,  fa  ,  protein,  and  inorganic  matter 
(i.e.,  ash  .  If  the  fat  content  is  controUed, 
the  prop  trtion  of  the  other  components, 
includin  ;  protein,  should  remain  the 
same  as  I  aat  which  occurs  naturally. 

F.  Bon '.  Particle  Size.  Fourteen 
commen  ers  addressed  the  issue  of  bone 
particle !  ize  in  poultry  product 
produce(  by  mechanical  separation. 
Twelve  of  the  14  commenters  disagreed 
with  restricting  the  size  of  the  bone 
particlesmresent  in  poultry  product 
produced  by  mechanical  separation  to  a 
maximuai  of  less  than  1.5  milUmeter 
(mm)  in  ^e  greatest  dimension. 
Furthem  ore,  commenters  sought 
clarificat  on  of  the  quantity  of  particles 
of  accept  able  dimension  that  would  be 
permitte  1.  The  commenters  also  stated 
that  therf  is  no  justification  for 
requiring  standardized  bone  particle 
size  hmi  ations;  such  a  criteria  will 
result  in  increased  analytical  costs  to 
the  proa  ssor  vrithout  improving  food 
safety.  Other  commenters  cited  3ie  1979 
report  on  "Health  and  Safety  Aspects  of 
the  Use  (Jf  Mechanically  Deboned 
Poultry"  which  states  that  over  90 
percent  of  the  bone  particles  foimd  in 
mechanically  deboned  poultry  are  less 
than  150imicrons  (0.15  mm)  in  size  and 
only  1  pircent  were  greater  than  400 
microns  10.4  mm). 

FSIS  believes  that  a  bone  particle  size 
limitation  augments  the  bone  solids 
content  nestriction,  and  is  a  meaningful 
indicatio  n  of  a  poultry  deboning 
operatioi  i  that  effectively  controls  bone 
breakage!  ^^  ^^^^  health  and  safety 


report  recommended  that  bone  particle 
size  be  controlled  to  ensure  that 
equipment  type  or  processing  does  not 
result  in  unacceptably  large  bone 
fragments  in  mechanically  deboned 
poultry.  FSIS  agrees  with  this 
recommendation  and  continues  to 
support  its  tentative  position  of 
restricting  the  bone  particle  size  in 
poultry  products  produced  by 
mechanical  separation.  However,  FSIS 
is  in  agreement  with  the  comments  that 
reflected  a  need  to  clarify  the 
parameters  for  such  a  restriction.  In 
order  to  simplify  suoh  a  requirement  for 
mechanically  separated  poultry 
products,  FSIS  is  proposing  that  at  least 
98  percent  of  the  bone  particles  present 
in  mechanically  separated  poultry 
should  have  a  maximum  size  no  greater 
than  1.5  mm  and  no  bone  particles 
should  be  greater  than  2.0  mm  in  their 
greatest  dimension.  These  parameters 
are  similar  to  the  requirements  for  bone 
particle  size  for  MS(S),  a  similar 
livestock  product. 

G.  Limitations  on  Use.  In  the  Mardi 
1994.  ANPR.  FSIS  tentatively  proposed 
that,  in  certain  cases,  poultry  product 
produced  by  mechanical  separation 
should  be  restricted  from  use  as  an 
ingredient  in  other  products.  It  was 
considered  that  imposing  such 
restrictions  wras  necessary  for 
mechanically  separated  poultry  because 
of  the  potential  fluoride  contribution  of 
mechanically  separated  {wultry  made 
from  fowl  (i.e.,  mature  female  chickens). 
It  was  also  tentatively  suggested  that  use 
restrictions  for  all  poultry  product 
produced  by  mechanical  separation  be 
considered  (i.e.,  any  product  with  bone 
solids  not  greater  than  1  percent)  based 
on  the  characteristics  of  such  product, 
including  the  kind  of  poultry  from 
which  it  is  made,  and  its  consistency. 

Thirteen  commenters  addressed  tne 
issue  of  limitation  on  use  of  poultry 
product  produced  by  mechanical 
separation,  in  general,  as  an  ingredirait 
in  other  products.  Twelve  of  the 
commenters  disagreed  with  the  general 

E remise  of  establishing  any  use 
mitations  on  mechanically  separated 
poultry  products  because  there  are  no 
safety  or  health  concerns  regarding 
poultry  product  produced  by 
mechanical  separation.  The  commenters 
also  stated  that  the  marketplace  is  a 
much  better  judge  of  quality  (i.e.,  use 
levels  of  poultry  product  produced  by 
mechanical  separation)  than  FSIS. 

FSIS  believes  that  poultry  products 
that  are  mechanically  separated  should 
not  be  used  in  poultry  products  that  are 
represented  as  being  composed  of  whole 
poultry  muscle,  other  than  where  it  is 
used  as  a  binding  agent  (i.e.,  a  substance 
that  holds  muscle  pieces  together)  at  a 
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level  that  is  sufBcient  for  this  purpose. 
When  used  as  a  binder,  it  is  FSIS'  belief 
that,  without  the  declaration  of 
mechanically  separated  poultry  as  an 
ingredient  on  the  labels  of  the  poultry 
and  meat  food  products  that  purport  to 
be  intact,  whole  muscle  products,  the 
labels  of  such  products  would  be 
misbranded. 

It  is  poultry  meat,  particularly 
muscle(s),  that  characterizes  parts  and 
cuts  of  poultry.  The  physical  and 
sensory  characteristics  (i.e.,  mouthfeel. 
texture,  color)  associated  with  a  part  or 
cut  of  poultry  can  be  retained  when 
trimmings  removed  during  processing 
are  reincorporated;  and  the 
characteristics  associated  with  the  cut 
remains  when  there  is  chunking, 
chopping,  or  grinding  of  the  muscle  as 
in  versions  of  turkey  ham  product  (9 
CFR  381.171).  FSIS  regards  these 
processes  as  different  than  using 
product  made  by  the  mechanical 
separation  of  bones  with  attached 
poultry  tissue.  Poultrj'  product 
produced  by  mechanical  separation 
does  not,  in  FSIS'  view,  retain  the 
characteristics  of  the  cuts  themselves.  It 
appears  inconsistent  with  the  basic 
characteristics  expected  of  products 
represented  as  having  been  made  from 
a  particular  part  or  cut  of  the  poultry 
carcass,  to  include  this  finely 
comminuted  ingredient,  especially 
when  the  muscle  from  that  part  is 
essentially  intact  or  has  been  processed 
only  to  the  extent  of  cutting  or  grinding. 
Therefore,  FSIS  continues  to  support  its 
tentative  position  stated  in  the  March 
1994  ANPR  that  poultry  product 
produced  by  mechanical  separation  not 
be  permitted  in  products  expected  to  be 
composed  of  whole  muscle  or  pieces  of 
muscle,  e.g..  "(Kind)  steak  or  (Kind) 
fillet"  (9  CFR  381.162). 

FSIS  agrees  with  commenters  that, 
except  for  the  potential  health  effects 
associated  with  the  fluoride  content  of 
mechanically  separated  chicken  from 
fowl,  there  are  no  health  and  safety 
concerns  regarding  the  use  of  poultry 
products  produced  by  mechanical 
separation.  Issues  raised  in  the  past 
concerning  cholesterol  and  calcium 
content  are  addressed  by  the 
requirements  of  the  new  nutrition 
labeling.  Calciimi  and  cholesterol 
contents  of  most  foods  will  be  required 
as  part  of  the  nutrition  label.  However, 
FSIS  continues  to  support  its 
consideration,  as  stated  in  the  March 
1994  ANPR.  that  poultry  product 
produced  by  mechanical  separation,  i.e., 
any  such  product  with  no  greater  than 
1  percent  bone  solids,  made,  in  whole 
or  in  part,  from  fowl  (i.e.,  mature  female 
chickens,  as  defined  in  9  CFR 
381.170(a)(l)(vi))  not  be  permitted  in 


baby,  junior,  or  toddler  foods.  The  basis 
for  this  is  that  the  fluoride  content 
associated  with  mechanically  separated 
chicken  made  from  fowl  has  potential 
health  implications.  There  were  no  data 
submitted  in  response  to  the  ANPR  to 
support  opposition  to  this  aspect  of  use 
limitations  for  mechanically  separated 
poultry. 

H.  Product  Name  and  Labeling.  The 
majority  of  the  commenters  (primarily 
food  manufacturers)  stated  that  FSIS 
should  continue  with  its  current 
labeling  policy  regarding  mechanically 
separated  poultry  that  allows  the 
declaration  of  mechanically  separated 
poultry  as  "(Kind)"  or  "(Kind)  meat" 
when  used  as  an  ingredient  in  a  poultry 
or  meat  food  product.  The  commenters 
suggested  that  any  changes  in  the 
current  policy  will  have  a  severe 
economic  impact  on  both  the  poultry 
and  meat  industries.  Many  of  the 
commenters  stated  that,  "since  there  are 
no  health  or  safety  issues  regarding  the 
use  of  mechanically  separated  poultry, 
nutrition  labeling  satisfies  the  remaining 
issue  of  the  consumer's  right  to  know" 
that  mechanically  separated  poultry  is 
in  the  foods  they  consume.  Therefore, 
the  majority  of  commenters  supported 
continuance  of  the  current  policy 
regarding  the  product  name  and  labeling 
of  mechanically  separated  poultry  (e.g., 
as  "chicken"  or  "turkey  meat").  On  the 
other  hand,  a  few  commenters  stated 
that  meat  and  poultry  products  should 
be  labeled  the  same  as  Mechanically 
Separated  (Species)  (MS(S)). 

FSIS  must  decide  whether,  under  its 
statutory  authorities,  consumers  would 
be  protected  from  misbranded  and 
improperly  labeled  poultry  and  meat 
food  products  without  the  separate 
declaration  of  mechanically  separated 
poultry  by  a  regulated  term.  The  intent 
of  nutrition  labeling  is  to  assist 
consumers  in  making  sound  choices  in 
terms  of  nutrients  in  the  diet.  FSIS 
believes  that  nutrition  labeling  provides 
some  of  the  information  about  a  food 
that  is  important  to  the  consumer  in 
planning  a  healthful  diet;  however,  it 
does  fully  inform  the  consumer  about 
the  ingredients  used  to  formulate  a  food 
product.  Rather,  it  is  the  ingredients 
statement  on  the  label  of  a  product  that 
is  the  labeling  feature  that  informs  the 
consumer  of  the  ingredients  used  to 
formulate  a  poultry  or  meat  food 
product.  Therefore.  FSIS  beheves  that 
nutrition  labeling,  coupled  with  an 
ingredients  statement  that  accurately 
reflects  the  ingredients  that  are  used  to 
formulate  a  product,  is  necessary  to 
protect  the  consumer  from  misbranded 
meat  and  poultry  products,  i.e.. 
improperly  labeled  meat  and  poultry 
products. 


FSIS  evaluated  the  comments  that 
opposed  the  establi^unent  of  a  labeling 
requirement  for  mechanically  separated 
poultry  based  on  the  "adverse  economic 
impact"  of  identifying  this  product  by  a 
specific  product  name  in  the  ingredients 
statements  of  products  in  which  it  is 
used  as  an  ingredient,  i.e..  as 
"Mechanically  Separated  (Kind)."  The 
comments  opposing  the  declaration  of 
mechanically  separated  poultry  by  a 
specific  name  associated  with  a 
standard  did  not  fully  elaborate  why 
consumers  would  be  concerned  about 
its  presence  in  the  products  they 
consume.  It  was  suggested  by  a  few 
commenters  that  the  name  suggested  in 
the  tentative  position  presented  by  FSIS 
was  pejorative  and  that  consumers 
would  think  that  the  product  they  had 
purchased  previously  was  now 
formulated  with  another  ingredient,  and 
would  not  purchase  the  product  again 
because  it  was  different  or  inferior. 
However,  FSIS  believes  that  such  a 
labeling  requirement  is  necessary  in 
order  to  fulfill  its  statutory  • 
responsibility  to  protect  consumers  by 
assuring  that  the  labels  of  poultry  and 
meat  food  products  are  not  false  or 
misleading.  FSIS  also  believes  that  its 
continued  support  of  the  tentative 
position  stated  in  the  March  1994  ANPR 
to  establish  a  standardized  name  for 
mechanically  separated  poultry  would 
be  consistent  with  past  Court  decisions 
and  regulatory  actions  regarding  MS(S). 
a  similar  product  made  from  Uvestock. 
which  was  determined  to  be  materially 
different  than  "meat."  Consumers  had 
the  opportunity  to  provide  views  on  the 
importance  of  knowing  that  MS(S)  is  an 
ingredient  in  their  food  during 
rulemaking  actions  on  MS(S).  FSIS' 
1982  final  rulemaking  on  MS(S)  (47  FR 
28214)  indicates  that  material 
differences  in  the  consistency  and 
composition  of  MS(S)  place  it  outside 
the  scope  of  the  product  traditionally 
defined  as  meat  (9  CFR  301.2  (rr)).  and 
that  its  differences  are  such  that  it 
should  be  defined  as  a  distinctive 
standardized  product.  Thus.  MS(S)  must 
be  identified  as  a  distinct  meat  food 
product,  e.g.,  "mechanically  separated 
pork  (or  beef),"  and  labeled  as  such  on 
the  products  in  which  it  is  used  as  an 
ingredient  (9  CFR  317.2(c)  and  (f),  319.1. 
and  319.5)  in  order  to  assure  that  the 
labeling  of  such  products  is  accurate 
and  not  misleading. 

Currently,  products  that  contain 
mechanically  separated  poultrj'  are 
marketed  using  trade  names  that 
identify  any  poultry  ingredient  they  are 
made  up  of  only  by  the  kind  name  of  the 
poultry  used  (e.g.,  "Chicken  Nuggets" 
and  "Turkey  Franks").  FSIS  believes 
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that  it  is  appropriate  to  allow  these 
products  to  continue  to  be  marketed 
under  such  names.  These  names  have  a 
long  and  unifcum  history  of  use. 
Revocation  of  these  familiar  trade  names 
may  be  a  disservice  to  consumers  if  they 
are  mislead  to  believe  that  the  products 
they  have  been  purchasing  have 
changed.  Although  these  products 
contain  tissues  other  than  whole 
skeletal  muscle  tissue,  FSIS  does  not 
believe  that  consumers  will  be  mislead 
by  trade  names  which  only  include  the 
name  of  the  kind  of  poultry  from  which 
the  poultry  ingredients  are  mechanically 
separated  since  any  mechanically 
separated  poultry  ingredients  will  be  - 
clearly  identified  as  "mechanically 
separated  (kind)"  in  the  ingredients 
statement.  FSIS  believes  that  the 
ingredients  statement  is  the  appropriate 
labeling  feature  to  inform  consumers  of 
the  ingredients  used  to  formulate  a 
product.  However,  FSIS  welcomes 
comments  on  the  names  under  which 
products  containing  mechanically 
separated  poultry  are  marketed. 

Vl.  The  Proposal 

FSIS  is  proposing  to  amend  the 
Federal  meat  and  poultry  products 
inspection  regulations  to  define  and 
standardize,  and  establish  other 
requirements  for  poultry  products 
produced  by  mechanical  separation, 
including  provisions  for  the 
composition  and  use  of  such  products, 
and  requirements  for  manufacturing  and 
labeling  such  products.  The  proposal 
would  prescribe  a  definition  and 
standarid  of  identity  for  poultry  products 
produced  by  mechanical  separation 
with  1  percent  or  less  bone  solids 
content,  that  requires  compliance  with 
certain  criteria;  e.g.,  bone  solids  content 
(measured  as  calcium  content)  and  bone 
particle  size.  The  proposal  also  would 
provide  recordkeeping  and  labeling 
requircrr  ents,  and  limitations  on  use  of 
poultry  products  produced  by 
mechanical  separation.  Poultry  product 
produced  by  mechanical  separation  is 
hereafter  referred  to  as  "MS(K)." 

A.  Product  Definition  and  Standard 

FSIS  is  proposing  to  prescribe  a 
definition  and  standard  of  identity  and 
composition  for  the  finely  comminuted 
poultry  product  resulting  from  the 
mechanical  separation  and  removal  of 
most  of  the  bone  from  attached  skeletal 
muscle  and  other  tissue  of  poultry 
carcasses  and  parts  of  carcasses  which 
has  a  bone  solids  content  of  1  percent 
or  less.  This  product  is  commonly 
known  in  the  poultry  industry  as 
mechanically  deboned  poultry  or  MDP. 
While  whole  carcasses  sometimes  are 
used,  the  starting  materials  for  this  type 
of  processing  frequently  are  parts  of 


carcassesj  such  as  frames,  backs  and 
necks,  wl^ch  contain  relatively  low 
proportions  of  skeletal  muscle,  or  parts, 
such  as  bfeast  frames,  from  which  most 
of  the  skeletal  muscle  already  has  been 
removed  py  traditional  deboning 
techniques.  The  starting  materials, 
which  may  have  undergone  an  initial 
bone  breaidng  process,  are  pushed 
imder  hioi  pressure  through  equipment 
with  apenures  that  allow  a  small 
amount  of  powdered  bone  to  pass 
through  T^ith  the  soft  tissue.  Such 
starting  niaterial  is  in  natural  proportion 
with  rega  d  to  skin  and  attached  fat;  if 
skin  and  at  is  in  excess  of  proportions 
found  nal  urally  on  a  whole  carcass,  the 
product  i:  labeled  to  reflect  the  presence 
of  skin  ar  d  fat  according  to  9  CFR 
381.117{(). 

MS(K)    iffers  from  poultry  products 
producct  by  traditional  deboning 
technique  s  (e.g.,  hand-deboning)  in  its 
highly  CO  nrainuted  and  spread-Uke 
consisten  :y  and  in  its  content  of  bone 
and  assoc  ated  tissue,  as  well  as  muscle, 
skin,  and  fat.  In  view  of  the  differences 
between   dS(K)  and  boneless  poultry 
derived  b  r  traditional  methods  (e.g., 
hand-deb  ming),  it  appears 
inapprop:  iate  to  continue  to  include 
MS(K)  wi  ixin  the  category  of  "boneless 
poultry  p  oducts"  (9  CFR  381.117(d)). 
Instead,  F  SIS  is  propasing  to  define  it  as 
a  distinct  poultry  product  ingredient 
and  stanc  srdize  its  characteristics  under 
subpart  P  of  the  poultry  products 
inspectio  i  regulations  (9  CFR  381, 
subpart  P  . 

FSIS  is  jrcposing  that  the  boneless 
poultry  p  oducts  regulation  (9  CFR 
381.117(t  ))  no  longer  apply  to  MS(K). 
Conseque  illy,  the  current  restriction  on 
bone  solii  s  content  in  this  regulation,  as 
enforced  >y  limiting  calcium  content, 
will  be  in  ;luded  with  other 
compo.sii  onal  requirements  in  an 
MSiK)  stc  tidard.  Moreover,  u.;  a 
standard!  :ed  product,  MS(K)  would  be 
differsnti  ited  from  other  poultry 
product  ii  Lgredients  and  it  would  be 
designate  1  in  the  ingredients  statements 
on  finish!  d  product  labels  by  the  name 
specified  In  its  definition  and  standard, 
in  accord  ince  with  9  CFR  317.2(c)(2) 
and  (f)(1)  and  381.118(a).  Product  failing 
to  meet  tl  e  bone  solids  content  or  bone 
particle  s  ze  restrictions  of  the  standard 
must  be  I  beled  as  "Mechanically 
Separatee  (Kind)  For  Further 
Processin  ;"  and  may  only  be  used  in 
producin  ;  poultry  extractives,  including 
fats,  stocl  s,  and  broths  because  the 
manufact  iring  process  completely 
removes  1  le  bone  solids  and  bone 
particles. 

1.  Prod  ict  name.  FSIS  is  proposing  to 
define  th<  standardized  product  that  is 
finely  coi  irainuted  and  results  from  the 


mechanical  separation  and  removal  of 
most  of  the  bone  from  poultry  carcasses 
and  parts  of  carcasses  by  a  distinctive 
name.  FSIS  is  proposing  that  such 
product  be  called  "Mechanically 
Separated  (Kind)  (MS(K))."  It  appears  to 
accurately  and  concisely  describe  the 
product  that  materially  differs  in 
composition  and  consistency  from 
traditional  hand-deboned  product, 
indicating  the  nature  of  the  process  by 
which  and  the  kind  of  poulfry  from 
which  it  is  made.  The  proposed  name 
includes  "(Kind)"  rather  than  "poultry" 
to  make  it  clear  that  the  kind  of  poultry 
(9  CFR  381.1(b)(40))  from  which  the 
product  is  made  is  specified  (e.g., 
"Mechanically  Separated  Chicken").  By 
including  "(Kind)"  in  the  proposed 
name,  FSIS  is  acknowledging  that  skin 
and  attached  fat  may  be  present  such 
that  the  proportion  is  consistent  with 
that  which  occurs  naturally  on  a  whole 
poultry  carcass.  If  skin  and  attached  fat 
are  present  at  levels  exceeding  natiual 
proportions,  as  defined  for  boneless 
poultry  products  (9  CFR  381. 117(d)),  it 
must  be  labeled. 

As  previously  indicated,  FSIS 
believes  that  MS(K)  differs  sufficiently 
from  boneless  poultry  products 
produced  by  traditional  hand-deboning 
techniques  that  it  should  be  regulated  as 
separate,  standardized  ingredients.  FSIS 
is  aware  that  other  descriptions  have 
been  associated  with  poultry  products 
produced  by  mechanically  separation. 
In  addition  to  the  use  of  terminology 
such  as  "finely  comminuted"  poultry  to 
specify  the  form  of  the  product  and 
"mechanically  deboned"  poultry,  such 
product  has  been  referred  to  as 
"mechanically  separated'  poultry  within 
the  meat  and  poultry  industries.  FSIS 
believes  that  where  a  distinguishing 
characteristic  of  a  standardized  product 
is,  its  bone  sohds  content,  it  would  be 
inappropriate  to  define  it  by  a  name  that 
includes  the  term  "deboned"  and  use  of 
this  term  in  labeling  might  mislead 
consumers  by  implying  such  product 
contains  no  bone.  FSIS  will,  however, 
welcome  comments  on  other  names  that 
accurately  reflect  the  process  from 
which  this  product  is  derived,  as  well 
as  its  form  and  consistency. 

2.  Bone  solids  content.  FSIS  is 
proposing  that  the  definition  and 
standard  for  MS(K)  incorporate  the 
existing  restriction  on  the  bone  sohds 
content  of  mechanically  separated 
poidtry  products  of  not  more  than  1 
percent  (9  CFR  381.117(d)).  Because  this 
restriction  is  enforced  by  measuring 
calcium  content.  FSIS  beUeves  the 
definition  and  standard  for  MS(K) 
should  include  maximum  calcium 
content  levels  of  not  more  than  0.235 
percent  in  product  made  from  turkeys  or 
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mature  chickens  or  0.175  percent  in 
product  made  from  other  poultry,  as  a 
measure  of  bone  sofids  content  based  on 
the  weight  of  product  that  has  not  been 
heat  treated. 

As  previously  discussed.  FSIS 
adopted  the  1  percent  bone  solids 
restriction  after  appraising  the  operating 
results  in  a  series  of  poultry 
establishments  using  mechanical 
deboning  equipment,  analyzing  485 
samples  of  raw  product,  and  concluding 
that  existing  equipment  can  be  operated 
under  commercial  conditions  to 
produce  product  which  meets  this  limit 
(34  FR  13991).  When  processors  applied 
the  mechanical  deboning  technology  to 
poultry  products  such  as  fowl  frames 
that  had  been  heat  treated  using  various 
cooking  methods,  FSIS  modified  its 
procedures  to  take  into  account  weight 
loss  that  can  occur  with  cooking.  Thus, 
the  practice  has  been  to  permit  an 
allowance  for  weight  loss  in  order  to 
reflect  the  bone  solids  content  that 
would  have  been  present  if  heat 
treatment  had  not  occurred;  and  the 
adjusted  level  may  not  exceed  1  percent. 
The  "Chemistry  Laboratory  Guidebook," 
U.S.  Department  of  Agriculture  (section 
6.010F,  page  6-33).6  currently  includes 
procedures  for  different  degrees  of 
adjustment  depending  on  whether 
conventional  cooking  methods  (i.e., 
open  kettle)  or  other  heat  treatment  (e.g., 
pressure  cooking)  are  used. 

After  evaluating  data  on  substances  of 
potential  concern  that  may  tend  to 
concentrate  in  bone,  the  1979  report  on 
health  and  safety  aspects  of  the  use  of 
mechanically  deboned  poultry  did  not 
recommend  any  change  in  the  existing 
bone  solids  limit.  Because  enforcement 
is  based  on  calcium  content  analyses; 
however,  rather  than  direct 
measurements  of  bone  solids,  FSIS 
believes  that  an  amended  pouhry 
products  inspection  regulation  should 
include  the  maximum  amount  of 
calcium  permitted  in  determining 
whether  mechanically  separated  poultry 
is  in  compliance. 

FSIS  has  developed  two  different 
calcium  content  levels  for  this  purpose. 
Both  of  these  levels  accoimt  for  the  fact 
that  poultry  tissues,  other  than  bone, 
contain  some  calcium.  The  higher 
level— 0.235  percent— reflects  the 
greater  proportion  of  calcium  in  the 
bones  of  mature  chickens  and  turkeys  as 
compared  with  young  chickens  (i.e.,  the 
lower  ratio  of  bone  sofids  to  calcium). 
The  lower  level— 0.175  percent— has 
been  used  by  FSIS  in  enforcing  the  1 
percent  restriction  on  product  made 
from  young  chickens.  Both  of  these 
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calcium  levels  are  equivalent  to  1 
percent  bone  sohds  using  the 
conversion  formulas  for  calculating 
bone  sohds  from  calcium  on  a  weight 
basis.'' 

Since  FSIS  is  proposing  a  definition 
and  standard  that  includes  potential 
types  of  mechanically  separated 
product,  FSIS  would  allow  0. 1 75 
percent  calcium  as  the  maximum  for  all 
MS(K)  that  is  made  from  poultry  other 
than  turkeys  or  mature  chickens. 

The  inclusion  of  these  calcium 
content  levels  in  the  proposed 
definition  and  standard  should  not  be 
misinterpreted  as  indicating  a  concern 
about  the  amount  of  the  essential 
nutrient  calcium  that  is  provided  by 
poultry  and  meat  food  products.  FSIS 
agrees  wdth  the  findings  in  the  1979 
health  and  safety  report  that,  even 
assuming  all  further  processed  poultry 
were  made  v«th  mechanically  deboned 
poultry  (i.e..  a  far  greater  level  of 
production  and  use  than  actually 
occurs),  the  projected  calcium 
contribution  of  such  products  would 
represent  only  a  negligible  increase  in 
per  capita  daily  intakes  and  cannot  be 
considered  hazardous,  particularly  since 
the  dietary  intake  of  a  large  sector  of  the 
population  may  be  below  the 

recommended  level  of  calcium 
consumption. 

hi  addition,  the  "Chemistry 
Laboratory  Guidebook"  (section  6.010F, 
page  6-33)  has  been  revised  to  include 
a  procedure  that  could  be  apphed  to 
mechanically  separated  product  made 
in  part  irom  mature  chickens.  That 
procedure  involves  a  determination  of 
the  relative  mature  and  yoimg  chicken 
proportions  when  product  is  made  from 
a  combination  of  young  and  mature 
chickens. 

3.  Bone  particle  size.  FSIS  is 
proposing  that  at  least  98  percent  of  the 
bone  particles  present  in  MS(K)  be 
restricted  to  a  maximum  size  no  greater 
than  1.5  millimeter  (mm)  in  their 
greatest  dimension  and  no  bone 
particles  shall  be  larger  than  2.0 
millimeter  in  their  greatest  dimension. 
The  need  to  limit  the  size  of  bone 
particles  in  MS(K)  has  been 
acknowledged  since  the  poultry 
industry  began  to  use  mechanical 
methods  for  manufacturing  this  product. 

FSIS'  objective  is  that  the  Umitation 
imposed  be  adequate  to  prevent  any 
digestibihty  problems  while  not 
restricting  the  operation  of  equipment  in 
accordance  with  good  manufacturing 
practices  more  than  is  necessary  for  this 

'Tlie  formula  for  calculating  bone  solids  from 
calcium  for  poultry  products  is  in  the  "Cheinistry 
Uboratory  Guidebook."  U.S.  Department  of 
Agriculture  (6.01  OF.  page  6-33),  and  is  available  for 
public  inspection  at  the  FSIS  Docket  Clerk  s  office. 


purpose  or  to  protect  finished  product 
quaUty.  hi  the  1979  health  and  safety 
report,  it  was  recommended  that  bone 
particle  size  be  controlled  to  ensure  that 
equipment  type  or  processing  does  not 
resuh  in  unacceptably  large  fragments. 
The  report  concluded  that,  provided 
this  is  done,  the  bone  particles  in  the 
product  will  not  present  any  health 
hazard  because  of  size  or  hardness. 

4.  Recordkeeping.  FSIS  is  also 
proposing  that  estabhshments  that 
manufacture  MS(K)  maintain  records  of 
bone  solids  content  and  bone  particle 
size  as  a  measure  of  process  control. 
These  records  must  be  made  available  to 
the  inspector  and  any  other  duly 
authorized  representative  of  the 
Secretary  upon  request. 
B.  Limitations  on  Use 
FSIS  is  proposing  certain  limitations 
with  respect  to  the  use  of  MS(K)  in  the 
formulation  of  poultry  and  meat  food 
products.  FSIS  is  proposing  such 
-  restrictions  based  on  the  potential 
fluoride  contribution  of  MS(K)  made 
from  fowl  (i.e.,  mature  female  chickens) 
and  the  characteristics  of  MS(K), 
including  the  kind  of  poultry  from 
which  it  is  made  and  its  consistency. 
FSIS  believes  that  such  requirements  &m 
necessary  to  prevent  potential  health 
and  safety  problems,  and  to  maintain 
the  quahty  and  integrity  of  the  poultry 
and  meat  food  product  supply.  FSIS  is 
also  proposing  that  MS(K)  may  be  used, 
except  in  certain  cases,  in  any  product 
defined  by  regulatory  standards  or 
Agency  policies  whereby  "(Kind)"  or 
"(Kind)  Meat"  are  being  used,  provided 
that  it  is  identified  as  "Mechanically 
Separated  (Kind)." 

1.  Kind  of  product  limitation.  FSIS  is 
proposing  diat  when  a  poultry  product 
is  required  to  be  prepared  from  a 
particular  Kind  or  Kinds  of  poultry  (e.g.. 
chickens),  use  of  MS(K)  of  any  other 
kind  (e.g.,  mechanically  separated 
turkey)  would  not  be  permitted.  This 
provision  would  assure  that  MS(K) 
made  from  a  different  kind  of  poultry  is 
not  used  in  a  poultry  product 
represented  as  containing  ingredients 
from  a  particular  kind  or  kinds  of 
poultry. 

The  proposed  definition  and  standard 
for  MS(K)  covers  MS(K)  prepared  from 
any  kind  of  poultry.  FSIS  would  not 
permit  use  of  MS(K)  as  an  ingredient  in 
any  given  poultry  product  regardless  of 
the  kind  of  poultry  from  which  it  is 
made.  Such  action  would  be 
inconsistent  with  existing  regulatory 
requirements  and  could,  among  other 
things,  result  in  false  or  misleading 
labeling.  For  example,  the  definition 
and  standard  for  "(Kind)  patties"  (9  CFR 
381.160)  requires  that  poultry  product 
ingredients  be  "of  the  kind  indicated" 
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(e.g.,  turkey  products  in  turkey  patties). 
FSIS  believes  that  proposing  to  provide 
for  the  use  of  MS(K)  as  a  distinctive 
poultry  product  ingredient  should  not 
abrogate  this  requirement  (e.g..  to  not 
permit  use  of  mechanically  separated 
chicken  in  turkey  patties). 

2.  Limitations  on  product  made  from 
fowl.  FSIS  is  proposing  that  the  use  of 
mechanically  separated  chicken  made, 
in  whole  or  in  part,  from  fowl  (i.e., 
mature  female  chickens,  as  defined  in  9 
CFR  381.170(a)(l)(vi))  not  be  permitted 
in  baby,  junior,  or  toddler  foods.  These 
restrictions  are  based  on  the  potential 
fluoride  contribution  of  product  made 
from  fowl  to  dietary  intakes.  The  1979 
health  and  safety  report  found  only 
slight  differences  between  the  fluoride 
content  of  MS(K)  made  from  poultry 
other  than  fowl  and  that  of  poultry 
products  produced  by  traditional 
deboning  techniques,  but  considerably 
higher  amounts  in  MS(K)  made  from 
fowl. 

FSIS  believes  that  conclusions 
reached  in  the  1979  health  and  safety 
report  regarding  fluoride  content  of 
MS(K)  from  fowl  and  MS(K)  from  all 
other  poultry  sources  have  not  changed 
significantly.  FSIS  believes  that  the  data 
reported  in  the  1979  health  and  safety 
report  are  currently  the  best  available  on 
this  subject  and  the  conclusions  reached 
are  valid.  However,  FSIS  is  aware  that 
the  benefits  of  fluoride  in  the  diet 
continues  to  be  studied  by  the  scientific 
community  and  that  more  information 
is  available  today  on  the  subject  than  in 
1979  when  the  Agency  published  the 
health  and  safety  report. 

The  1993  National  Academy  of 
Sciences'  Subcommittee  on  Health 
Effects  of  Ingested  Fluoride  report  titled, 
"Health  Effects  of  Digested  Fluoride" 
(NAS  Fluoride  Report),*  commissioned 
by  the  Environmental  Protection  Agency 
(EPA)  provides  ctirrent  information  on 
the  complexities  of  assessing  effects  of 
Ouoride  in  the  diet  and  makes 
recommendations  for  further  research. 
The  NAS  Fluoride  Report  cites  dental 
products  containing  fluoride  (topical 
fluoride  applications  by  dentists, 
fluoride  supplementation,  and  ingestion 
of  fluoride  dentifrices),  beverages  made 
with  water  containing  fluoride  (tea  and 
coffee,  as  well  as  manufactured  drinks), 
and  foods  as  being  the  major  sources  of 
mgested  fluoride.  The  NAS  Fluoride 
Report  points  out  that,  while  ingestion' 
of  fluoride  from  some  sources  may  have 
gone  up,  some  food  sources  of  fluoride 
have  gone  down.  For  example,  ingestion 
of  fluoride  from  infant  formulas  (a 
source  of  dietary  fluoride  considered  in 
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the  1979nealth  and  safety  report)  has 
gone  down  because  of  the  agreement 
among  the  producers  of  infant  formulas 
to  use  only  water  low  in  fluoride  for  all 
their  products.  The  changing  sources  of 
fluoride  ingestion  makes  assessing 
intakes  afid  effects  on  populations 
inherently  difficult.  In  the  modem  U.S. 
environi^ent,  people  are  exposed  to 
fluoride  tom  food,  beverages, 
toothpasfe,  and  a  variety  of  prescribed 
or  over-the-counter  dental  products. 

While  the  NAS  Fluoride  Report 
reiterated  the  positive  effects  of 
increased  fluoride  intake  on  reduction 
of  dentalcaries  in  the  1990*s  as 
compare  i  to  the  1950's,  it  also  cites  the 
side  effei  :t  of  dental  fluorosis,  e.g.,  too 
much  flvj  oride  ingested  in  early 
childhoc  d  while  teeth  are  forming. 
Dental  fluorosis  occurs  when  the 
eneimel  qovering  of  the  teeth  fails  to 
crystalline  properly,  leading  to  defects 
that  ranae  bom  barely  discernible  to 
severe  bi  own  stain,  surface  pitting,  and 
brittlene  ».  The  report  states  that  "the 
most  eff)  ctive  approach  to  controlling 
the  previ  ilence  of  severity  of  dental 
fluorosis ,  without  jeopardizing  the 
benefits  }f  fluoride  to  oral  health,  is 
likely  to  come  from  more  judicious 
control  of  fluoride  in  foods,  processed 
beverag^,  and  dental  products, 
especially  those  items  used  by  yoimg 
childrenl" 

FSIS  dgrees  with  this  conclusion  emd 
maintaiiis  its  concern  for  the  potential 
effect  ofifluorosis  in  the  susceptible 
population  of  babies,  infants,  and 
toddler^  Therefore,  FSIS  believes  that 
the  tentative  position  set  forth  in  its 
March  1B94  ANPR  previously 
discusse  d,  to  restrict  the  use  of  MS(K) 
made  fri  im  fowl  in  baby  (i.e.,  strained), 
junior,  s  rid  toddler  foods  is  prudent. 
Howeve :,  FSIS  is  requesting  that 
commei  ters  provide  to  the  Agency  any 
informa  ion  that  would  either  reaffirm 
or  contr  idict  the  conclusions  reached  in 
the  1974  health  and  safety  report.  FSIS 
intends  to  reassess  and  update  the  1979 
health  arid  safety  report  regarding 
fluoridej  in  light  of  information 
submitted  in  response  to  this  proposal. 
3.  Poultry  product  limitations.  FSIS 
believes  that  the  use  of  MS(K)  should  be 
limited  In  certain  poultry  products. 
FSIS  is  i)roposing  that  MS(K)  should  not 
be  allowed  in  poultry  products  that  are 
composd  of  whole  poultry  muscle,  and 
expectep  to  be  as  such  by  consumers, 
except  mat  it  may  be  used  for  binding 
purpose  s  at  a  level  that  is  sufficient  for 
purpos^.  However,  FSIS  will  allow 
MS(K)  Ai  the  sauce  portion  or  any 
dressin  ;  of  poultry  products. 

MS(Ii )  is  a  highly  comminuted 
ingredii  nt  with  a  spread-like 
consist  ncy  and  FSIS  considers  its  use 


to  be  inconsistent  with  the  basic 
characteristics  associated  with  poultry 
products  that  have  been  processed  only 
to  the  extent  of  cutting  or  grinding  or 
that  are  made  irom  poultry  products  so 
processed,  such  as  chicken  breasts, 
turkey  fillets,  and  shredded  chicken. 
FSIS  also  considers  their  use  to  be 
inconsistent  with  the  basic 
characteristics  associated  with  poultry 
products  that  are  processed, 
convenience  versions  of  ready-to-cook 
poultry  or  cuts  or  solid  pieces  of  poultry 
or  poultry  meat,  such  as  roasted 
chicken,  boned  turkey  with  natural 
juices,  chicken  a  la  Kiev,  and  turkey 
ham.  FSIS  is  proposing  that  the  use  of 
MS(K)  not  be  permitted  in  these 
products.  FSIS  recognizes,  however, 
that  these  types  of  products  sometimes 
are  prepared  with  components  the 
characteristics  of  which  are  not 
inconsistent  with  those  of  MS(K). 
It  is  poultry  meat,  particularly 
muscle(s),  that  characterizes  parts  and 
cuts  of  poultry.  The  characteristics 
associated  with  a  cut  can  be  retained 
when  trimmings  removed  during 
processing  are  reincorporated;  and  the 
association  with  the  cut  remains  when 
there  is  chunking,  chopping,  or  grinding 
of  the  muscle  as  in  versions  of  turkey 
ham  product  (9  CFR  381.171).  FSIS 
regards  these  processes  as  different  than 
using  product  made  by  the  mechanical 
separation  of  bones  with  attached 
poultry  tissue.  MS(K)  does  not,  in  FSIS' 
view,  retain  the  characteristics  of  the 
cuts  themselves.  It  appears  inconsistent 
with  the  basic  characteristics  expected 
of  products  represented  as  having  been 
made  fit>m  a  particular  part  or  cut  of  the 
poultry  carcass,  to  include  this  finely 
comminuted  ingredient,  except  as 
discussed  above,  especially  when  the 
muscle  from  that  part  is  essentially 
intact  or  has  been  processed  only  to  the 
extent  of  cutting  or  grinding. 

FSIS  is  proposing  no  restrictions  on 
the  amount  of  MS(K)  that  can  be  used 
in  poultry  products,  or  meat  food 
products,  in  which  it  is  a  permitted 
ingredient.  However,  prevailing 
standards  for  particular  products  may 
contain  quantitative  limits  (e.g.,  the 
limit  on  the  amount  of  poultry  product 
ingredients  permitted  in  cooked 
sausages  such  as  frankfurters  and 
bologna  (9  CFR  319.180))  or  other 
restrictions  on  the  quantity  of  various 
poultry  product  ingredients. 

C.  Labeling 

FSIS  is  proposing  special  provisions 
for  the  labels  of  MS(K).  If  adopted,  these 
provisions  would  supplement  other, 
more  general  requirements  for  such 
labels  (see  9  CFR  Parts  317  and  381. 
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'Subpart  N).  The  provisions  are 
discussed  below. 

1.  The  product.  FSIS  is  proposing  the 
following  labeling  provisions  for  MS(K): 
(1)  the  name  of  the  product  (e.g., 
"Mechanically  Separated  (Kind)"  must 
be  followed  immediately  by  the 
phrase(s)  "made  from  fowl'  unless  it  is 
not  made,  in  whole  or  part,  from  mating 
female  chickens,  and  "with  excess  skin" 
unless  it  is  made  from  poultry  product 
that  does  not  include  skin  in  excess  of 
the  natural  proportion  present  on  the 
whole  carcass;  and  (2)  there  must  be 
appropriate  descriptive  terminology  in 
the  labeling  of  MS(K)  if  heat  treatment 
has  been  used  in  the  preparation  of  such 
product,  e.g.,  "cooked."  Because  the 
characteristics  described  in  (1)  and  (2) 
above  are  ones  which  would  affect  the 
use  of  MS(K).  FSIS  is  proposing  that,  in 
order  to  assure  compliance  with 
regulatory  requirements  and  thereby 
prevent  the  adulteration  and 
misbranding  of  finished  poultry 
products  and  meat  food  products,  such 
characteristics  must  be  clearly  identified 
on  the  label  when  MS(K)  leaves  the 
establishment  at  which  it  is 
manufactured. 

As  indicated  previously,  the 
regulations  already  require  that 
information  on  use,  including 
deviations  from  the  natural  whole 
carcass  proportion  of  skin  as  well  as  the 
fact  of  cooking,  appear  on  the  label  of 
boneless  poultry  products  produced  by 
mechanical  separation  (9  CFR 
381.117(d)).  The  presence  of  skin  or  its 
presence  in  excess  of  the  natural  whole 
carcass  proportion  would,  as  discussed 
previously,  continue  to  affect  product 
use  if  the  regulations  are  amended.  The 
use  of  heat  treatment  in  the  preparation 
of  the  product  also  would  be  of 
continuing  relevance  (9  CFR 
381.157(a)).  In  addition,  since  the 
presence  of  poultry  kidneys  or  sex 
glands  can  affect  use  (9  CFR  319.180[b)), 
a  number  of  manufacturers  of  MS(K)  not 
containing  these  parts  currently  choose 
to  note  this  fact  on  the  label.  The  other 
information  that  would  be  required  is 
identification  of  product  made  from 
fowl. 

2.  Finished  poultry  products  and  meat 
food  products.  As  indicated  above  in  the 
discussion  of  FSIS'  proposed  definition 
and  standard  for  MS(K),  FSIS  is 
proposing  that  in  view  of  the  differences 
between  MS(K)  and  poultr)-  products 
produced  by  traditional  hand-deboning 
techniques,  MS(K)  should  be  regulated 
as  a  distinctive  ingredient  with 
standardized  characteristics.  Therefore, 
FSIS  is  proposing  to  define  such 
product  by  its  own  name,  e.g., 
"Mechanically  Separated  (Kind),"  that 
would  be  declared  in  the  ingredients 


statements  on  finished  product  labels  by 
the  name  specified  in  its  definition  and 
standard. 

FSIS  recognizes  the  importance  of  the 
identification  of  the  calcium  and 
cholesterol  content  of  MS(K)  to 
consumers  who.  according  to  the 
comments  received  on  the  June  15 

1993,  ANPR  (58  FR  33040),  indicated  a 
desire  to  know  of  the  presence  of 
calcium  and  cholesterol.  The  nutrition 
labeling  regulations,  effective  July  6, 

1994,  require  mandatory  declaration  of 
calcium  and  cholesterol  content  on  most 
processed  meat  and  poultrv  products 
which  addresses  this  particular  labeling 
concern.  FSIS  believes  that  nutrition 
labeling  is  the  most  appropriate  vehicle 
for  conveying  a  product's  nutrient 
content,  which  includes  calcium  and 
cholesterol,  as  well  as  other  nutrient 
information. 


Executive  Order  12666 

This  proposed  rule  has  been 
determined  to  be  significant  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

Total  federally  inspected  broiler  and 
turkey  meat  production  in  the  U.S.  in 
1993  was  about  27  billion  pounds  on  a 
ready  to  cook  basis.  (Broiler  represents 
the  majority  of  chickens  grown  and 
slaughtered  in  the  U.S.)  Broiler 
production  was  22.2  billion  pounds  and 
turkey  4.8  billion  pounds.  Continued 
growth  in  poultry  production  has 
resulted  in  large  increases  in  the  volume 
of  poultry  meat  going  into  further 
processed  products,  many  of  which  use 
MS(K). 

"  FSIS  has  estimated  that  1  billion 
pounds  of  poultry  product  is  processed 
annually  into  MS{K),  wnth  a  vield  of 
70%,  or  700  million  pounds  of  MS(K) 
product  for  human  use.  (Industry 
sources  suggest  that  a  larger  amo'unt  of 
MS(K)  product  is  produced  aimually.) 
FSIS  estimated  that  400  million  pounds 
is  used  in  sausage  products  and  300 
million  pounds  in  patties  and  nuggets. 
The  estimated  size  of  the  market  does 
not  directly  affect  the  cost  estimates 
below  because  these  depend  on  the 
number  of  label  changes. 

The  Broiler  Council  estimates  that 
broiler  meat  is  produced  in  around  200 
estabhshments,  of  which  50  are  further 
processing  establishments.  MS(K)  is 
produced  in  around  108  establishments. 
About  25-30  of  these  establishments 
with  MS(K)  equipment  produce  hot 
dogs.  The  product  from  the  other  75-80 
establishments  is  sold  to  poultry  further 
processors  or  to  red  meat  processors. 
Industry  sources  indicate  that  some 
small  firms  specialize  in  MS(K) 
production,  buying  carcasses  from 


poultry  slaughter  establishments  for 
further  processing. 

Based  on  inspection  task  records, 
FSIS  estimates  that  108  establishments 
produced  (or  are  capable  of  producing) 
poultr>'  MS(K).  MS(K)  production  by 
establishment  size  is  not  available  from 
FSIS.  However,  total  further  processed 
product  production  by  size  of 
establishments  shows  7  establishments 
with  production  less  than  10,000 
pounds  of  MS(K)  annuallv.  The  average 
production  of  the  108  establishments  is 
51  million  pounds  of  all  further 
processed  products. 

Under  the  proposed  rule,  products 
containing  mechanicallv  separated 
poultr\'  would  require  that  it  be  labeled 
as  "Mechanically  Separated  (Kind)"  in 
the  list  of  ingredients.  There  is  no 
precise  information  on  the  total  number 
of  products  that  contain  MS(K).  FSIS 
indicated  there  are  602,000  approved 
labels  for  poultry-  and  meat,  not  all  of 
which  are  necessarily  in  use.  These 
include  529  labels  for  specific  MS(K). 
There  is  also  an  unknown  number  of 
labels  for  products  containing  MS(K) 
such  as  frankfurters,  chili,  bologna, 
poultry  baby  foods,  chicken  nuggets  or 
patties.  FSIS  estimates  that  in  a  total 
about  5,000  products  would  require 
relabeling.  There  is  no  currently 
available  data  on  the  size  breakdown  of 
the  establishments  producing  products 
containing  MS(K). 

Possible  Economic  Impacts  From 
Proposed  Rule 

Possible  sources  of  costs  associated 
with  the  proposed  rule: 

A.  Labeling 

Under  the  proposed  rule,  final 
products  containing  mechanically 
separated  poultry  would  require 
ingredient  statement  labeUng  of  the 
mechanically  separated  poultrv  as 
"Mechanically  Separated  (Kind)." 
Estimates  range  from  S200  to  S3.000  per 
product  for  a  simple  product  ingredient 
label  change  depending  on  the  tvpe  of 
label.  Comments  in  response  to  tho 
March  1994  ANPR  indicate  that  most 
labels  would  fall  in  the  lower  end  of  this 
range  (about  S600).  Assuming  an 
average  cost  of  Si. 000  per  product,  the 
cost  of  relabehng  would  be  So  million 
(SI. 000  times  5,000  products).  Doubling 
the  average  cost  per  product  to  S2,0G0 
increases  the  labeling  cost  to  SlO 
million. 

Labeling  costs  could  be  reduced  to  the 
extent  mandated  MS(K)  label  changes 
can  be  coordinated  with  other  label 
changes  planned  or  required  during  the 
period  of  promulgation  of  the  MS(K) 
rule  and  its  enforcement.  Many  firms 
routinely  make  label  changes  for 
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existing  products.  For  example,  about 
50%  of  the  180,000  labels  submitted  to 
FSIS  each  year  for  approval  are  for  label 
changes  on  existing  products.  Also,  a 
FSIS  policy  directive  effective  July  25. 
1994  requires  widespread  changes  in 
meat  and  poultry  ingredient  statement 
labeling  by  August  8, 1995.  To  the 
extent  MS(K)  label  changes  could  be 
worked  in  with  these  changes,  less 
additional  cost  would  be  incurred. 

B.  Label  Inventory  Costs 

Some  firms  may  discard  non- 
compliant  labels  when  the  proposed 
rule  goes  into  effect.  A  survey  of  meat 
and  poultry  companies  for  the 
nutritional  labeling  rale  indicated  that 
firms  carry  an  average  label  inventory  of 
5  to  6  months.  Thus,  inventory  losses 
would  be  minor  under  a  12  month  or 
longer  compliance  period.  Assuming  an 
average  inventory  discard  cost  of  $30 
per  product  results  in  an  estimated 
inventory  transition  cost  of  $150,000 
($30  times  5,000  products). 

•  C.  Bone  Particle  Size      . 

A  new  requirement  limits  maximum 
bone  particle  size.  FSIS  believes  bone 
particle  size  will  not  have  a  significant 
effect  on  actual  production.  For  an 
establishment  already  performing  bone 
content  tests,  FSIS  believes  an 
additional  5  minutes  per  test  is 
sufficient  to  add  the  bone  particle  size 
test  and  record  results.  Good 
manufacturing  practices  would  require 
that  such  tests  be  conducted  at  least 
once  per  day  per  shift.  «► 

Annual  costs  to  perform  and  record 
test  results  for  the  108  establishments 
are  estimated  at  $74,000.  This  assumes 
an  average  of  1.75  shifts  per  day 
establishment,  260  operating  days  per 
year.  5  additional  minutes  per  test,  and 
a  labor  cost  of  $18  per  hour. 

D.  Records  Management  and 
Maintenance 

Information  from  industry  indicates 
that  many  establishments  currently 
maintain  records  for  bone  solids  content 
so  minimal  additional  burden  is  added 
by  the  proposed  recordkeeping 
requirement.  New  recordkeeping 
requirements  would  apply  to  bone 
particle  size  testing.  FSIS  estimates  that 
each  establishment  will  average  an 
additional  15  minutes  per  day  on 
records  maintenance.  Annual  costs  of 
additional  records  maintenance  for  the 
108  establishments  are  estimated  at 
$84,000.  This  assumes  260  operating 
days  per  year  and  a  labor  cost  of  $12  per 
hour. 


E.  Benefits 

Benefits  derived  from  the  proposed 
regulation  arise  from  consumers  being 
assured  th  it  labeling  for  products 
containinf  MS(K)  would  not  be  false  or 
misleadin|.  The  description  of 
ingredients  will  change,  but  the 
physical  p  'oduct  itself  will  remain 
unchanget  .  The  Agency  does  not  expect 
any  marks  t-wide  effects.  No  estimates 
exist  regaijding  how  consumers  value 
such  infottnation.  However,  the  Agency 
believes  t  e  value  of  avoiding  false  and 
misleadin  >  information  exceeds  the  cost 
of  labelinj ,  The  Agency  is  seeking 
additiona  information  and  data  from 
comment(  rs  on  the  impact  this  proposal 
could  hav  j  on  markets  and  the  value 
consumer !  place  on  this  type  of  labeling 
informati(  m. 

Annu  \i  Cost  Summary  Table 


1 .  Cost  of  ilelabeling  

2.  Label  inventory  costs  ... 

3.  Bone  particle  tests 
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Order  12778 


rule  has  been  reviewed 
Order  12778,  Civil 
..  States  and  local 
are  preempted  under  the 
Inspection  Act  (FMIA)  and 
Products  Inspection  Act 
1  imposing  with  respect  to 
ses,  facilities,  and  operations 
inspected  establishments 
nents  that  are  in  addition  to, 
than,  those  imposed  under 
or  PPIA.  States  and  local 
may,  however,  impose 
ing  and  other  requirements 
scope  of  section  202  of  the 
section  11  ofthe  PPIA,  if 
therewith,  with  respect  to 
federally  inspected 
,t.  States  and  local 
..  are  also  preempted  under 
and  the  PPIA  from  imposing 
ing,  labeling,  packaging,  or 
:  requirements  on  federally 
meat  and  poultry  products 
addition  to,  or  different  than, 
under  the  FMIA  and 
and  local  jurisdictions  may, 
exercise  concurrent 

over  meat  and  poultry 
that  are  outside  official 

for  the  purpose  of 

^  the  distribution  of  meat  and 
poultry  )roducts  that  are  misbranded  or 
adulterajed  under  the  FMIA  or  PPIA,  or. 


in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States.  Under 
the  FMIA  and  PPIA,  States  that 
maintain  meat  and  poultry  inspection 
programs  must  impose  requirements 
that  are  at  least  equal  to  those  required 
under  the  FMIA  and  PPIA.  The  States 
may,  however,  impose  more  stringent 
requirements  on  such  State  inspected 
products  and  establishments. 

No  retroactive  effect  will  be  given  to 
this  proposed  rule.  The  administrative 
procedures  specified  in  9  CFR  306.5  and 
381.35  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  proposed  rule,  if  the  challenge 
involves  any  decision  of  a  program 
official.  The  administrative  procedures 
specified  in  9  CFR  parts  335  and  381, 
subpart  W.  must  be  exhausted  prior  to 
any  judicial  challenge  to  the  application 
of  the  provisions  of  this  proposed  rule 
with  respect  to  labeling  decisions. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  It  is  likely  that 
producers  with  smaller  lot  sizes  would 
have  higher  compliance  costs  per  pound 
of  product  because  some  costs  such  as 
testing  and  recordkeeping  occur  on  a  lot 
basis.  Any  relabeling  costs  also  would 
be  lower  per  pound  for  products  with 
large  armual  production.  No  data  is 
available  which  gives  the  establishment 
size  breakdown  for  establishments 
producing  products  containing  MS(K). 


St  ites 


/ei 


Paperwork  Requirements 

This  proposed  rule  would  require 
establishments  to  maintain  records  of 
bone  solids  content  and  bone  particle 
size  as  a  measure  of  process  control,  and 
to  make  such  records  available  to  any 
duly  authorized  representative  of  the 
Secretary.  This  proposed  rule  would 
also  require  labels  of  poultry  products 
produced  by  mechanical  separation  (i.e. 
products  currently  termed  mechanically 
deboned  poultry  or  MDP)  or  products 
containing  this  ingredient  to  be  revised 
to  include  in  the  ingredients  statements 
the  regulated  term  "Mechanically 
Separated  (Kind)"  and  be  submitted  to 
FSIS  for  approval. 

The  paperwork  requirements 
contained  in  this  proposed  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 


62644 


Federal  Register  /  Vol.  59,  No. 


■ 


33  /  Tuesday,  December  6,  1994  /  Proposed  Rules 


FederalRegister  /  Vol.  59,  No.  233  /  Tuesday.  December  6.  1994  /  Proposed  Rules  62643 


Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  notice.  Submit  comments  in 
triplicate  to  Diane  Moore,  Docket  Clerk. 
Food  Safety  and  Inspection  Service, 
U.S.  Department  of  Agricuhure.  Room 
3171-S.  Washington,  DC  20250.  Any 
person  desiring  an  opportunity  for  an 
oral  presentation  of  views  should  make 
such  request  to  Mr.  John  VV. 
McCutcheon  so  that  arrangements  can 
be  made  for  such  views  to  be  presented. 
A  record  will  be  made  of  all  views 
orally  presented.  All  comments 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Policy,  Evaluation  and  Planning  Office 
from  8:30  a.m.  to  1:00  p.m.,  and  from 
2:00  p.m.  to  4:30  p.m..  Monday  through 
Friday. 

List  of  Subjects 

9  CFR  Part  318 

Meat  inspection. 

9  CFR  Part  381 

Food  labeling.  Poultry  and  poultry 
products.  Standards  of  identity. 

Proposed  Rule 

For  the  reasons  set  forth  in  the 
preamble.  FSIS  is  proposing  to  amend  9 
CFR  parts  318  and  381  of  the  Federal 
meat  and  poultry  inspection  regulations 
as  follows: 

PART  318-ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS:  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  part  318 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  138f;  7  U.S.C.  450. 
1901-1906;  21  U.S.C.  601-695:  7  CFR  217. 
2.55. 

2.  Section  318.6  would  be  amended 
by  adding  a  new  paragraph  (b)(13)  to 
read  as  follows: 

S  318.5    Requirements  concerning 
ingredients  and  other  articles  used  in 
preparation  of  products. 

•        *        •        •        • 

(b)*  •  • 

(13)  Use  of  "Mechanically  Separated 
(Kind)."  as  defined  in  §  381.173  of  this 
chapter,  in  the  preparation  of  meat  food 
products  shall  accord  with  §381.174 
and  all  other  applicable  provisions  of 
this  subchapter. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

3.  The  authority  citation  for  part  381 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  I38f:  7  U.S.C.  450;  21 
U.S.C.  451-470;  7  CFR  2.17,  2.55. 


4.  Section  381.15  would  be  amended 
by  revising  paragraphs  (a)(1),  (a)(2), 
(b)(2).  and  (c)(1)  to  read  as  follows: 

§  381 .1 5    Exemption  from  definition  of 
"poultry  product"  of  certain  human  food 
products  containing  poultry. 

(a)*  •  • 

(1)  It  contains  less  than  2  percent 
cooked  poultry  meat  (deboned  white  or 
dark  poultry  meat,  or  both)  and/or 
"Mechanically  Separated  (Kind)"  as 
defined  in  §381.173; 

(2)  It  contains  less  than  10  percent  of 
cooked  poultry  skins,  giblets,  or  fat. 
separately,  and  less  than  10  percent  of 
cooked  poultn,'  skins,  giblets,  fat.  and 
meat  (as  meat  is  limited  in  paragraph 
(a)(1)  of  this  section)  or  "Mechanically 
Separated  (Kind)"  as  defined  in 

§  381.173.  in  any  combination: 
***** 

(b)*  *  • 

(2)  It  contains  less  than  15  percent 
cooked  poultry  meat  (deboned  white  or 
dark  poultry  meat  or  both)  and/or 
"Mechanically  Separated  (Kind)"  as 
defined  in  §381.173.  computed  on  the 
basis  of  the  moist  deboned.  cooked 
poultry  meat  and/or  "Mechanically 
Separated  (Kind)"  in  such  product';  and 

(3)*  •  * 

(c)-  *  •  - 

(1)  They  contain  poultr>'  meat  and/or 
'Mechanically  Separated  (Kind)"  as 
defined  in  §381.173  or  poultry'  fat  only 
in  condimental  quantities: 

***** 

5.  Section  381.117  would  be  amended 
by  revising  the  section  title  and  adding 
a  new  paragraph  (e)  to  read  as  follows: 

§  381 .1 1 7    Name  of  product  and  other 

labeling. 

•        *        •        »        * 

(e)  On  the  label  of  any  "Mechanically 
Separated  (Kind)"  described  in 
§381.173.  the  name  of  such  product 
shall  be  followed  immediately  and  in 
the  following  order  by  the  phrase(s): 
"made  from  fowl"  unless  such  product 
is  not  made,  in  whole  or  part,  from 
mature  female  chickens  as  defined  in 
§381.170(a)(l)(vi).  and  "with  excess 
skin"  unless  such  product  is  made  from 
poultrj'  product  that  does  not  include 
skin  in  excess  of  the  natural  proportion 
of  skin  present  on  the  whole  carcass,  as 
specified  in  paragraph  (d)  of  this 
section.  Appropriate  terminology  on  the 
label  shall  indicate  if  heat  treatment  has 
been  used  in  the  preparation  ofthe 
product.  The  labeling  information 
described  in  this  paragraph  shall  be 
identified  on  the  label  before  the 
product  leaves  the  establishment  at 
which  it  is  manufactured. 


6.  Subpart  P  would  be  amended  by 
adding  new  §§381.173.  and  381.1 74  to 
read  as  follows: 

§381.173    Mechanically  Separated  (Kind). 

(a)  "Mechanically  Separated  (Kind)" 
is  any  finely  comminuted  product 
resuUing  from  the  mechanical 
separation  and  removal  of  most  of  the 
bone  from  attached  skeletal  muscle  and 
other  tissue  of  poultry-  carcasses  and 
parts  of  carcasses  that  may  or  may  not 
contain  skin  with  attached  fat  and 
meeting  the  other  provisions  of  this 
section.  E.xamples  of  such  product  are 
"Mechanically  Separated  Chicken"  and 
"Mechanically  Separated  Turkey." 

(b)  "Mechanically  Separated  (Kind)" 
shall  not  have  a  bone  solids  content  of 
more  than  1  percent.  At  least  98  percent 
of  the  bone  particles  present  in 
"Mechanically  Separated  (Kind)  '  shall 
have  a  maximum  size  no  greater  than 
1.5  mm  (millimeter)  in  their  greatest 
dimension  and  there  shall  be  no  bone 
particles  larger  than  2.0  mm  in  their 
greatest  dimension. 

(c)  "Mechanically  Separated  (Kind) ' 
shall  not  have  a  calcium  content 
exceeding  0.235  percent  when  made 
from  mature  chickens  or  from  turkeys  as 
defined  in  §381. 170(a)(1)  (vi)  and  (vii) 
and  (a)(2).  respectively,  or  0.175  percent 
when  made  from  other  poultry,  based 
on  the  weight  of  product  that  has  not 
been  heat  treated,  as  a  measure  of  a  bone 
solids  content  of  not  more  than  1 
percent. 

(d)  "Mechanically  Separated  (Kind)" 
may  be  used  in  the  formulation  of 
poultry  products  in  accordance  with 
§381.174  and  meat  food  products  in 
accordance  with  subchapter  A  of  this 
chapter. 

(e)  Product  resulting  from  the 
mechanical  separating  process  thai  fails 
to  meet  the  bone  particle  size  or  calcium 
content  requirements  for  "Mechanically 
Separated  (Kind)"  shall  be  used  only  in 
producing  poultry-  extractives,  including 
fats,  stocks,  and  broths  and  labeled  as 
"Mechanically  Separated  (Kind)  for 
Further  Processing." 

(0  The  management  of  the 
establishment  that  produces 
"Mechanically  Separated  (Kind)"  shall 
maintain  records  to  support  the  validity 
of  bone  solids  content  and  bone  particle 
size  of  "Mechanically  Separated 
(Kind)."  Such  records  shall  be  made 
available  to  the  inspector  or  any  other 
duly  authorized  representative  of  the 
Secretary-  upon  request. 

§  381.174    Limitations  with  respect  to  use 
of  Mechanically  Separated  (Kind). 

(a)  A  poultry  product  required  to  be 
prepared  from  a  particular  kind  of 
poultry-  (e.g..  chicken)  shall  not  contain 
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"Mechanitally  Separated  (Kind)" 
described  in  §  381.173,  that  is  made 
from  any  other  kind  of  poultry  (e.g., 
Mechanically  Separated  Turkey). 

(b)  Mechanically  Separated  Chicken 
described  in  §  381.173,  that  is  made,  in 
whole  or  in  part,  from  fowl  as  defined 
in  §  381.170(a)(l)(vi),  shall  not  be  used 
in  baby,  junior,  or  toddler  foods. 

(c)  "Mechanically  Separated  (Kind)" 
described  in  §  381.173  shall  not  be  used 
in  poultry  products  that  are  composed 
of  whole  or  intact  poultry  muscle  and 
expected  to  be  as  such  by  consumers 
(e.g.,  chicken  steaks,  chicken  fillets,  and 
cured  turkey  thighs),  except  that  it  may 
be  used  for  bindLig  purposes  (i.e.,  to 
hold  poultry  muscle  together)  at  a  level 
that  is  sufBcient  for  that  purpose. 

(d)  "Mechanically  Separated  (Kind)" 
or  "Mechanically  Separated  (Kind) 
Meat"  described  in  §  381.173  shall  not 
be  used  in  the  formulation  of  a  poultry 
product  or  meat  food'product,  unless 
such  use  conforms  with  any  applicable 
requirements  of  the  definitions  and 
standards  of  identity  or  composition  in 
this  subchapter  or  part  319  of  this 
chapter. 

(e)  Other  than  "Mechanically 
Separated  (Kind)"  made  from  fowl. 
Mechanically  Separated  (Kind)"  may  be 
used  in  any  product  defined  by 
regulatory  standards  of  identity  and 
composition,  except  those  products 
identified  in  paragraph  (c)  of  this 
section,  whereby  "Kind"  or  "Kind 
Meat"  is  being  used,  provided  that  it  is 
identified  as  "Mechanically  Separated 
(Kind)." 

7.  Section  381.175  would  be  amended 
by  adding  a  new  paragraph  (b)(6)  to  read 
as  follows: 

§  381 .175    Records  required  to  be  kept 

■        •        *        *        • 

(b)  *  •  • 

(6)  Records  of  bone  solids  content  and 
bone  partiele  size  as  required  by 
§  381.173  of  this  subchapter. 

Done  at  Washington,  DC,  on  November  30, 
1994. 

Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
(FR  Doc.  94-29901  Filed  12-2-94:  8:45  am] 
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DEPAMMENT  OF  HEALTH  AND 
HUMAN  BERVICES 

Food  an  J  Drug  Administration 

21  CFR I  Jh.  1 

[Docket  ro.93N-oi7q 

RIN  09054AD90 

4 

Regulatfcn  of  Dietary  Supplements; 
Withdra  val  of  Advance  Notice  of 
Propose  d  Rulemaking 

AGENCY:  pood  and  Drug  Administration, 

HHS. 

ACTION:  Advance  notice  of  proposed 

rulemak  ng;  withdrawal. 


SUMMARY :  The  Food  and  Drug 
Adminii  tration  (FDA)  is  announcing 
that  it  is  withdrawing  an  advance  notice 
of  propc  iecl  rulemaking  (ANPRM)  on 
the  regu  ation  of  dietary  supplements 
that  it  pi  iblished  in  the  Federal  Register 
of  June  :  8, 1993  (58  FR  33690) 
(hereinafter  referred  to  as  the  June  18, 
1993,  AiJPRM).  This  action  is  necessary 
because  of  recently  enacted  legislation 
and  tern  linates  the  rulemaking  initiated 
by  the  /«MPRM. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  SL  Kraus,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-456),  Food 
and  Dn^  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-205-5372. 
SUPPLEIKNTARY  INFORMATION:  In  the  June 
18. 199; ,  ANPRM,  FDA  requested 
public  c  omment  on  approaches, 
consiste  nt  with  the  requirements  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
for  assu  ing  the  safety  of  products 
offered  or  sale  as  dietary  supplements. 
In  partii  lular.  the  ANPRM  lequested 
informs  :ion  on  the  safety  and  use  of 
amino  s  cids,  or  combinations  of  amino 
acids,  a  i  ingredients  in  dietary 
suppler  tents.  Additionally,  FDA 
announ  :ed  the  availability  of  a  report 
entitlec  "Task  Force  on  Dietary 
Supplei  nents  Final  Report"  and 
requesti  d  comments  on  the 
recomn  endations  made  in  the  report. 
FDA  re  eived  over  6,000  comments  to 
the  AN  'RM.  While  some  of  these 
comme  its  expressed  concern  about  the 
safety  ct  dietary  supplement  products, 
most  sttongly  objected  to  many  of  the 
possibly  courses  of  action  that  the 
agencybutlined  in  the  ANPRM. 

On  Cktober  25, 1994,  President 
Clintonl  signed  into  law  the  Dietary 
Supplement  Health  and  Education  Act 
of  1994J(Pub.  L.  103-417).  Section  11  of 
this  actideclares  the  June  18. 1993, 
ANPRM  to  be  null  and  void  and  of  no 
force  and  effect.  It  also  directs  the 
Sccrsta  y  (and  by  delegation,  FDA)  to 


publish  notice  to  this  effect  in  the 
Federal  Register. 

After  consideration  of  the  comments 
received,  and  in  light  of  section  11  of 
the  new  law,  FDA  has  decided  to 
withdraw  the  June  18, 1993,  ANPRM. 
Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  301 
et  seq),  the  agency  hereby  withdraws  the 
ANPRM  that  it  published  in  the  Federal 
Register  of  June  18.1993  (58  FR  33690). 
on  the  regulation  of  dietary 
supplements. 

Dated:  November  30. 1994. 
William  K.  Hubbard, 
Interim  Deputy  Commissioner  for  Policy. 
IFR  Doc.  94-29988  Filed  12-5-94;  8.45  ami 
BiLUNQ  COOE  4te»-01-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[EE-38-«4] 

RIN  1S45-AS92 

Nonbank  Trustee  Net  Worth 
Requirements 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  nonbank  trustees 
and  the  adequacy  of  net  worth 
requirements  of  §  1.401-12(n)  (6)  and  (7) 
of  the  Income  Tax  Regulations.  The  text 
of  those  temporary  regulations  also 
serves  as  the  text  of  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  January  5. 1995. 

ADDRESSES:  Send  submissions  to: 
Internal  Revenue  Service.  POB  7604. 
Ben  Franklin  Station,  Attn: 
CC:DOM:CORP:T:R  (EE-38-94),  room 
5228,  Washington,  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:DOM:CORP:T:R  (EE- 
38-94).  Courier's  Desk,  Internal 
Revenue  Service.  1111  Constitution 
Avenue  NW.,  Washington.  IXI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  E.  Alden.  (202)  622-6030  (not  a 
toll-firee  number). 


62646  Federal  Register  /  Vol.  59,  No.  2  13  /  Tuesday,  December  6,  1994  /  Propo.ssd  Rules 


Federal  Register  /  Vol.  59,  No.  233  /  Tuesday,  December  6.  1994  /  Proposed  Rules 


SUPPLEMENTARY  INFORMATION: 
Background 
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Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  section  401(d)(1).  The  temporary 
regulations  contain  rules  relating  to  the 
net  worth  requirements  for  nonbank 
trustees. 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  r^ulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  pubhshed 
in  the  Federal  Register. 


Drafting  Information 

The  principal  author  of  these 
regulations  is  Judith  E.  Alden,  Office  of 
the  Associate  Chief  Counsel,  (Employee 
Benefits  and  Exempt  Organizations), 
IRS.  However,  other  personnel  from  the 
IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  Taxes,  Reporting  and 
recordkeeping  requirements. 


Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C.  7805.  •  •  • 

Par.  2.  Section  1.401-12  is  amended 
by  revising  paragraphs  (n)(6)(ii)  and 
(n)(7)(i)  to  read  as  follows: 

§1.401-12    Requirements  for  qualification 
of  trusts  and  plans  benefiting  owner- 
employees. 

[The  text  of  proposed  paragraphs 
(n)(6)(ii)  and  (n)(7)(i)  are  the  same  as  the 
text  of  §  1.401-12T  published  elsewhere 
in  this  issue  of  the  Federal  Register). 
Mar^garet  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  94-29703  Filed  12-5-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  950 

Wyoming  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Proposed  rule,  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 


SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Wyoming 
regulatory  program  (hereinafter,  the 
"Wyoming  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977(SMCRA).  The  proposed 
amendment  consists  of  revisions  to  the 
Land  Quality  Rules  Appendix  B, 
Wildlife  Monitoring  Requirements  For 
Surface  Coal  Mining  Operations.  The 
amendment  is  intended  to  revise  and 
Wyoming  program  to  be  consistent  with 
the  corresponding  Federal  regulations 
and  SMCRA. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.s.t.,  January  5, 
1994.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  January  3, 1995.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m.,  m.s.t.,  on 
December  21, 1994. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy  V. 


Padgett,  Casper  Field  Office  Director  at 
the  address  listed  below. 

Copies  of  the  Wyoming  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Casper  Field  Office. 
Guy  V.  Padgett,  Director,  Casper  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Federal  Building.  Rm.  2128, 100  East 
"B"  Street,  Casper,  Wyoming  82601- 
1918. 
Dennis  Hemmer,  Director,  Department 
of  Environmental  Quality  Herschler 
Building— 4th  Floor  West,  125  \Vest 
25th  Street,  Cheyenne,  Wyoming 
82002,  Telephone:  (307)  777-7938. 
FOR  FURTHER  INFORMATION  CONTACT: 
Guy  V.  Padgett,  Telephone:  307-261- 
5824. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Wyoming 
Program 

On  November  26, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Wyoming  program  can 
be  found  in  the  November  26, 1980, 
Federal  Register  (45  FR  78637). 
Subsequent  actions  concerning 
Wyoming's  program  and  program 
amendments  can  be  found  at  30  CFR 
950.11,  950.12,  950.15  and  950.16. 

II.  Proposed  Amendment 

By  letter  dated  November  8. 1994. 
Wyoming  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (Wildlife  Monitoring, 
administrative  record  No.  WY-28-01). 
Wyoming  submitted  the  proposed 
amendment  in  response  to  the  required 
program  amendments  at  30  CFR 
950.16(aa).  The  provisions  of  Land 
Quality  Rules  that  Wyoming  proposed 
to  reside  were:  Appendix  B,  Wildlife 
Monitoring  Requirements  For  Surface 
Coal  Mining  Operations. 

Specifically.  Wyoming  proposes  to 
revise  section  E.  by  removing  the 
language  "except  migrating  and 
wintering  bald  eagles  or  migrating 
peregrine  falcons."  After  numerous 
meetings  with  the  U.S.  Fish  and 
Wildlife  Service.  Wyoming  Game  Lnd 
Fish  Department,  representatives  oi  The 
mining  industry,  and  Land  Quality 
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Division  biologist,  the  introductory 
sentence  of  section  E  is  now  acceptable 
to  all  participants. 

Section  C:  Raptor  Production,  Nest 
Status  and  Production  Success  of 
Appendix  B  was  modified  to  satisfy 
concerns  expressed  by  the  U.S.  Fish  and 
Wildlife  Service,  and  Wyoming  Game 
and  Fish  Department.  Those  agencies 
recommended  that  the  required  dates 
for  conducting  raptor  surveys  be 
changed  to:  "on  or  before  mid 
February." 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Wyoming  program. 

1 .  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  tlie  issues  proposed  in 
this  rulemaiung,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
m.s.t.  on  December  21, 1994.  The 
location  and  time  of  the  hearing  will  be 
arranged  with  those  persons  requesting 
the  hearing.  Any  disabled  individual 
who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  If  no  one  retjucsts  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
lime  of  the  hearing  is  roqucsted  as  it 
will  greatly  assist  the  transcriber. 
SubmissicHi  ef  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
betm  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 


audience  i|rho  wish  to  testify  have  been 
heard. 

5.  Public  A  eeting 

If  only  0  le  person  requests  an 
opportuni  y  to  testify  at  a  hearing,  a 
public  me(  ting,  rather  than  a  public 
hearing,  m  ly  be  held.  Persons  wishing 
to  meet  wi  h  OSM  representatives  to 
discuss  thi  proposed  amendment  may 
request  a  i  leeting  by  contacting  the 
person  list  jd  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  optn  to  the  public  and,  if 
possible.  noticEfs  of  meetings  will  be 
posted  at  me  locations  listed  under 
ADDRESSED .  A  written  summary  of  each 
meeting  w  11  be  made  a  part  of  the 
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Reform)  and  has 
that  this  rule  meets  the 
standards  of  subsections  (a) 
hat  section.  However,  these 
ire  not  applicable  to  the 
uage  of  State  regulatory 
ind  program  amendments 
such  program  is  drafted  and 
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I  Environmental  Policy  Act 
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4.  Papery*  ork  Reduction  Act 

This  ru  e  does  nf>t  contain 
"informatii  m  collection  requirements  that 
require  a[  proval  by  OMB  under  the 


Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  .Act  (5 
U.S.C.  601  ef  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significapl  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  950 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  November  29.  1994. 

Charles  E.  Sandberg. 

Acting  Assistant  Director,  Western  Support 
Center. 

|FR  Doc.  94-29983  Filed  12-5-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No.137:  NJ  18-1-6474, 
FRL-5116-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Jersey 
Employee  Commute  Options  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
a  State  Iniplenientation  Plan  (SIP) 
revision  submitted  by  the  State  of  New 
Jersey  for  the  purpose  of  establishing  an 
Employee  Commute  Options  Program. 
This  sip  revision  was  submitted  by  the 
State  of  New  Jersey  to  satisfy  the 
statutory  mandate  that  an  Employee 
Commute  Options  Program  be 
established  for  employers  with  100  or 
more  employees.  Under  the  New  Jersey 
program,  compliance  plans  must  be 
developed  by  these  employers.  These 
plans  are  to  be  designed  to  convincingly 
demonstrate  an  increase  in  the  average 
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passenger  occupancy  (APO)  of  their 
employees  who  commute  to  work 
during  the  peak  period  of  no  less  than 
25  percent  above  the  average  vehicle 
occupancy  (AVO)  of  the  nonattainment 
area.  AVO  is  defined  as  the  number  of 
employees  reporting  to  all  worksites  in 
the  program  area  from  6  a.m.  to  10  a.m., 
divided  by  the  number  of  vehicles 
driven  by  these  employees  during  a 
typical  work  week.  APO  is  defined  as 
the  number  of  employees  reporting  to  a 
specific  site  from  6  a.m.  to  10  a.m., 
divided  by  the  number  of  vehicles 
driven  by  these  employees. 
DATES:  Comments  must  be  received  on 
or  befo'o  January  5, 1995. 
ADDRESSES:  All  comments  should  be 
addressed  to:  William  S.  Baker,  Chief, 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  II  Office,  26 
Federal  Plaza,  New  York,  New  York 
10278. 

Copies  of  the  state  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  II  Office,  Air  Programs  Branch, 
26  Federal  Plaza,  room  1034A,  New 
York.  New  York  10278. 
New  Jersey  Department  of 
Environmental  Protection,  Office  of 
Air  QuaUty  Management,  Bureau  of 
Air  QuaUty  Planning,  401  East  State 
Street.  0^418,  Trenton,  New  Jersey 
08625. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  S.  Butensky,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  26  Federal  Plaza,  room  1034A, 
New  York.  New  York  10278,  (212)  264- 
2517. 

SUPPLEMENTARY  INFORMATKM: 

I.  Background 

The  Clean  Air  Act  as  amended  in 
1990  requires  employers  vrixh  100  or 
more  employees  in  severe  and  extreme 
ozone  nonattainment  areas  to 
participate  in  a  trip  reduction  program. 
This  includes  18  of  the  21  counties  in 
New  Jersey,  excluding  the  counties  of 
Warren,  Atlantic,  and  Cape  May.  EPA 
issued  guidance  on  December  17, 1992 
interpreting  various  aspects  of  the 
statutory  requirements  (Employee 
Commute  Options  Guidance,  December 
1992).  Although  the  federal  program  has 
been  named  "Employee  Commute 
Options,"  or  "ECO",  the  State  of  New 
Jersey  has  opted  for  the  name 
"Employer  Trip  Reduction,"  or  "ETR". 
The  program  shall  be  referred  to  as 
"ETR"  for  the  remainder  of  this 
document. 

The  concern  that  led  to  the  inclusion 
of  the  ETR  provision  in  the  amended 


Clean  Air  Act  is  that  people  are  driving 
more  than  ever  before.  In  addition,  the 
distances  driven  per  trip  have  increased 
considerably.  This  has  resulted  in  a 
rapid  increase  in  the  number  of  vehicle 
miles  traveled  (VMT)  and  has  offset  a 
large  part  of  the  emissions  reductions 
achieved  through  the  production  and 
sale  of  vehicles  that  operate  more 
cleanly. 

It  is  widely  accepted  that  within  a 
decade,  the  increased  emissions  caused 
by  increased  VMT  and  congestion  will 
outweigh  the  benefits  derived  fit>m  new 
less  polluting  vehicles.  Unless  this 
increase  in  VMT  is  mitigated,  there  will 
be  an  overall  increase  in  emissions  from 
motor  vehicles.  The  ETR  provision  is 
designed  to  decrease  the  use  of  single 
occupancy  vehicles  and  to  reduce 
emissions— beyond  what  can  be  and 
vdll  be  obtained  via  stricter  tailpipe  and 
fuel  standards. 

Section  182(d)(1)(B)  of  the  amended 
Clean  Air  Act  requires  that  employers 
submit  their  comphance  plans  to  a  state 
within  two  years  of  the  date  the  State 
submits  its  trip  reduction  plan  to  EPA. 
The  compliance  plans  should  be 
designed  to  "convincingly  demonstrate" 
an  increase  in  the  APO  for  their 
employees  who  commute  to  work 
during  the  peak  period  by  no  less  than 
25  percent  above  the  AVO  of  the  area. 
New  Jersey  has  estabUshed  different 
zones  within  its  nonattainment  areas  for 
the  purpose  of  calculating  the  AVO.  The 
compliance  plans  must  "convincingly 
demonstrate"  that  the  employers  will 
meet  the  target  within  two  years  of 
submitting  a  compliance  plan,  or  by 
November  15, 1996  for  New  Jersey. 
In  order  to  gain  approval,  a  state's 
submittal  must  contain  each  of  the 
following  program  elements:  (1)  The 
AVO  for  each  zone  if  the  area  is  divided 
into  zones;  (2)  the  target  APO{s)  which 
is(are)  no  less  than  25  percent  above  the 
AVO(s);  (3)  an  ETR  program  that 
includes  a  process  for  compliance 
demonstration:  and  (4)  enforcement 
procedures  to  ensure  submission  and 
implementation  of  compliance  plans  by 
employers.  The  acceptability  of  these 
elements  as  submitted  by  New  Jersey  is 
discussed  below. 

State  Submissions 

The  final  State  regulation,  containing 
AVO  zones,  was  due  to  be  submitted  to 
EPA  on  November  15, 1992.  New  Jersey 
submitted  an  incomplete  program  on 
this  date.  On  January  15, 1993,  EPA 
notified  the  Governor  of  New  Jersey  that 
the  ETR  program  was  incomplete  and 
sanctions  would  be  implemented  under 
Clean  Air  Act  section  179  if  a  complete 
program  was  not  submitted  within  18 
months.  On  November  15, 1993,  New 


Jersey  submitted  a  SIP  revision  request 
containing  the  required  aspects  of  the 
program,  including  APO/ AVO  zones 
and  measures  to  enforce  the  program. 
EPA  found  the  submittal  complete  on 
December  29, 1993,  and  thereby  stopped 
the  section  179(a)(1)  sanction  process. 

n.  Analysis 

The  following  items  are  the  basis  for 
proposed  approval  of  the  SIP  revision; 
The  State  has  met  the  requirements  of 
section  182(d)(1)(B)  by  submitting  a  SIP 
re\'ision  that  implements  all  required 
program  elements. 

1.  The  Average  Vehicle  Occupancy 

Section  182(d)(1)(B)  requires  that  the 
State  determine  the  AVO  at  the  time  the 
SIP  revision  is  submitted.  The  State  has 
met  this  requirement.  In  1992.  AVO  was 
established  by  a  telephone  survey,  and 
based  on  demographic  characteristics, 
the  State  has  been  divided  into  two 
distinct  AVO  zones.  The  urban  area 
zone  includes  the  counties  of  Bergen. 
Essex,  Hudson,  Union,  and  part  of 
Passaic  (municipalities  of  Chfton, 
Paterson,  and  Passaic),  and  has  an 
established  AVO  of  1.22.  The  AVO  of 
the  suburban  zone  is  1.10  and  includes 
the  counties  of  Burlington,  Camden, 
Cumberland.  Gloucester,  Hunterdon. 
Mercer,  Middlesex,  Morris,  Ocean, 
Somerset,  Salem,  Sussex,  and  the 
remainder  of  Passaic  county. 

2.  The  Target  APO 

Section  182(d)(1)(B)  requires  that  the 
target  APO  must  be  not  less  than  25 
percent  above  the  AVO  for  the 
nonattainment  area.  An  approvabie  SIP 
revision  for  this  program  must  include 
the  target  APO.  The  State  has  hilfiUed 
this  requirement  by  computing  target 
APOs  that  meet  the  25  percent  mandate. 
The  suburban  zone  maintains  a  single 
area  AVO  and  APO.  but  the  single 
urbanized  zone  has  been  divid^  into 
three  distinct  target  areas. 

Urban  area  zones: 

•  Sub-area  1:  Urban  Core  including 
the  Newark  central  business  district, 
Jersey  City  central  business  district,  and 
Hoboken:  Target  APO  =  1.97 

•  Sub-area  2:  Remainder  of  Hudson 
County:  Tai;get  APO  =  1.73 

•  Sub-area  3:  The  counties  of  Bergen, 
Union,  the  remainder  of  Essex  and  the 
urbanized  area  of  Passaic 
(municipalities  of  CUfton.  Paterson, 
Passaic):  Target  APO  =  1.46 

These  three  target  zones  averaged 
together  produce  an  increase  of  25 
percent  of  the  AVO  as  required  by  the 
Clean  Air  Act. 

Suburban  area  zone  (area  described 
above):  Target  APO  =  1.38 
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3.  ETR  Program 

Based  on  the  requirements  of  the 
Clean  Air  Act,  state  or  local  law  must 
establish  ETR  requirements  for 
employers  with  100  or  more  employees 
at  a  worksite  within  severe  and  extreme 
ozone  nonattainment  areas.  In  the  ETR 
Guidance  issued  December  1992.  EPA 
states  that  automatic  coverage  of 
employers  of  100  or  more  should  be 
included  in  the  provision.  In  addition, 
states  should  develop  procedures  for 
notifying  employers  of  the  ETR 
requirements.  The  State  of  New  Jersey 
has  fulfilled  these  requirements. 

EPA  will  allow  New  Jersey  to  provide 
additional  time  to  employers  that 
request  an  extension.  The  rule  requires 
employers  to  comply  by  1996  but  allows 
an  extension  for  the  penalties  for 
noncompliance  until  1997.  This  is 
allowed  because  the  Clean  Air  Act  states 
that  employers  must  comply  within  four 
years  of  program  submittal  by  the  State. 
Since  the  program  was  submitted  on 
November  15, 1993,  the  State  may  allow 
employers  until  November  15, 1997  to 
comply  with  the  program. 

The  rule  specifies  that  a  contract 
employee  is  defined  as  working  at  a 
location  for  a  least  six  months  over  the 
course  of  a  year.  Employees  that  work 
less  that  six  months  are  not 
incorporated  into  the  program.  The 
State  believes  that  this  is  appropriate 
since  an  employee  that  works  less  than 
six  months  at  one  location  is  likely  to 
work  more  than  six  months  at  another 
location.  Although  in  concurrence,  EPA 
is  not  comfortable  with  a  six  month 
period  and  would  prefer  a  period  of 
shorter  duration. 

State  and/ or  local  laws  must  require 
that  initial  compliance  plans 
"convincingly  demonstrate"  prospective 
compliance.  Approval  of  the  SIP 
revision  depends  on  the  ability  of  the 
regulations  to  ensure  that  the  Clean  Air 
Act  requirement  to  "convincingly 
demonstrate"  compliance  will  be  met. 
This  demonstration  can  take  on  any  of 
four  forms  or  any  combination  of  these. 

One  option  is  for  a  state  to  include  in 
the  SIP  evidence  that  agency  resources 
are  available  for  a  plan-by-plan  review 
of  employer  selected  measures  to  ensure 
the  high  quality  of  compliance  plans. 

A  second  option  is  for  the  regulations 
in  the  SIP  to  contain  a  convincing 
minimum  set  of  measures  that  all 
employers  must  implement.  These 
measures  will  be  subject  to  review  and 
approval  by  EPA  as  adequate  when  the 
SIP  is  processed. 

A  third  option  is  for  the  regulations  in 
the  SIP  to  provide  thnt  failure  of  the 
employer  to  meet  the  tar^jet  APO  will 
result  in  implcnjentation  of  a  regulation- 


specified  multi-measure  contingency 
plan.  Thi; ;  plan  will  be  reviewed  by  EPA 
for  adequ  icy  when  the  SIP  is  processed. 

A  fourt  1  option  is  for  the  regulations 
in  the  SQ  to  include  financial  penalties 
and/or  cotnpliance  incentives  for  non- 
compliarU  employers  that  are  effective 
enough  t<  result  in  a  significant 
incentive  for  the  employer  tp  design  and 
implemei  it  an  effective  compliance 
plan. 

The  Neiv  Jersey  program  is  essentially 
a  combin  ition  of  options  1  and  4,  or 
plan  revii  w  and  penalty  assessment. 
New  Jers<  y  has  instituted  a  certification 
procedun  s  that  utilizes  a  list  of  several 
State  app  oved  outside  certification 
organizat  ons.  This  list  of  outside 
certifiers  :onsists  of  several  private 
firms  anc  self-employed  certifiers,  and 
employe!  5  may  choose  from  this  list. 
The  certi  iers  will  review  employer 
plans  to  6  ssure  that  they  "convincingly 
demonsti  ite"  compliance.  Certifiers 
will  look  For  completeness  and  other 
program  i  ttributes,  but  the  New  Jersey 
Departmt  nt  of  Transportation  will 
ultimate!  f  have  the  rights  to  final 
approval  af  an  employer  plan.  An 
employer  plan  is  automatically 
approved  after  180  days  if  the 
certificati  on  process  has  not  been 
complete  1. 

In  addi  ion,  a  detailed  schedule  of 
financial  aenalties  will  be  enforced  on 
employer  ( that  do  not  register  or 
comply,  i  ilthough  the  rule  provides  a 
means  to  assess  fines  which  EPA 
believes  j  re  sufficient  to  deter  non- 
complian  =e.  waivers  are  available  if  an 
employer  shows  a  good  faith  effort 
towards  c  ompliance. 

4.  Enforc  'ment  Procedures 
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i  nd  local  jurisdictions  must 
e  iforcement  j  revisions  in  their 
regu  ations  such  as  penalties  and/ 
ance  incentives  for  an 
who  fails  to  submit  a 
plan  or  £i  1  employer  who 
m^et  the  APO  targets.  Penalties 
severe  enough  to  provide  an 
incentive  for  employers  to 
1  be  no  less  than  the  expected 
cctnpliance.  A  state  may  meet 
requ:  rement  by  developing  a 

for  tracking  and  fining  non- 
employers.  New  Jersey's 
penalties  for  noncompliance  are  as 
follows: 

1— Maximum  of  S250  for  the  first  two 
mon  hs  and  $500  for  each  month 
there  after  for  each  work  location 
ails  to  submit  a  registration 


ar  ce 


ur ; 


r?( 


um  of  SIOOO  per  month  for 
work  location  that  fails  to  file 
or  report. 


ai 


3 — Maximum  of  $5000  per  month  for 
each  work  location  that  fails  to 
achieve  the  APO  target  (actual 
assessment  of  this  penalty  for  an 
employer  may  be  waived  if  a  good 
faith  effort  is  shown). 
The  rule  allows  for  extensions  but 
does  not  limit  the  time  period  for  which 
they  could  be  granted.  The  State  has 
indicated  that  it  has  and  will  continue 
to  limit  extensions  to  six  months  in 
duration.  EPA  is  proposing  to  approve 
the  plan  contingent  on  the  State  limiting 
extensions  in  this  manner.  Should  EPA 
find  that  New  Jersey  is  issuing  extension 
for  longer  periods,  the  agency  proposes 
to  initiate  the  process  to  disapprove  the 
SIP. 

The  rule  allows  hardship  waivers  but 
does  not  limit  the  duration  of  the 
waiver.  However,  good  faith  waivers  are 
limited  to  one  year.  In  addition,  the  rule 
indicates  that  hardship  waivers  are  to  be 
assessed  through  the  procedures  for 
assessing  good  faith  waivers.  The  State 
has  indicated  that  it  interprets  the  rule 
as  requiring  through  this  provision  a 
one  year  limit  on  hardship  waivers  also. 
EPA  proposes  to  approve  the  program 
based  on  this  understanding. 

III.  Other  Issues 

1.  Shifting  Commuters  Out  of  the  Peak 
Period 

New  Jersey  rule  allows  for  shifting 
commuters  out  of  the  peak  period  while 
continuing  to  count  the  commuters' 
(people  but  not  their  vehicles)  as  if  they 
arrived  during  the  6:00  a.m.  to  10:00 
a.m.  peak  period,  which  is  the  most 
critical  time  for  emissions  which  lead  to 
ground  level  ozone  formation.  This 
raises  the  vehicle  occupancy  rate 
because  the  number  of  employees 
remains  stable  while  the  number  of 
vehicles  arriving  at  the  workplace  is 
decreased  by  the  number  which  arrive 
outside  of  the  peak  period.  EPA's  policy 
has  been  to  require  employers  to 
calculate  their  vehicle  occupancy  rate 
by  reducing  both  the  number  of 
employees  and  the  number  of  vehicles 
so  that  only  those  arriving  during  the 
peak  period  are  included  in  the 
calculation. 

EPA  believes  that  most  employers 
will  not  be  able  to  take  advantage  of  this 
to  any  significant  degree  because  most 
will  not  be  able  to  have  employees  start 
outside  of  the  peak  period.  For  those 
that  do  take  advantage  of  this  provision, 
the  trips  will  have  at  least  been  shifted 
out  of  the  most  congested  periods  of  the 
day  and  the  emissions  from  these  trips 
will  have  been  shifted  out  of  the  key 
6:00  a.m.  to  9:00  a.m.  period.  Therefore, 
EPA  proposes  to  accept  this  approach 
by  New  Jersey. 


62650 


Federal  Register  /  Vol.  59,  No.  i33  /  Tuesday,  December  6,  1994  /  Proposed  Rules 

I 


Federal  Register  /  Vol.  59.  No.  233  /  Tuesday.  December  6.  1994  /  Proposed  Rules  62649 


2.  Trading  Credits  Between 
Nonattainment  Areas 

New  Jersey's  rule  allows  trading  of 
credits  between  employers  in  the  two 
different  severe  nonattaiimient  areas  in 
the  State.  However.  EPA's  ECO 
guidance  only  allows  for  trades  within 
the  same  nonattainment  area.  EPA's 
guidance  is  based  on  ECO  applying 
specifically  to  discrete  nonattainment 
areas;  therefore,  the  trading  of  APO 
credits  across  nonattaiimient  area 
boundaries  should  not  be  accepted 
based  on  an  interpretation  that  the  term, 
"area."  in  section  182(d)(1)(B)  should 
only  be  construed  to  mean 
"nonattainment  area." 

Under  this  interpretation,  facilities 
located  within  two  miles  from  one 
another,  but  in  different  contiguous 
nonattainment  areas,  could  not  trade 
credits  with  one  another,  but  could 
trade  credits  with  a  facility  located  100 
miles  away  in  the  same  nonattainment 
area.  This  is  not  consistent  with  the 
policy  relating  to  stationary  sources, 
which  can  trade  offsets  between  one 
nonattainment  area  and  another  in  the 
northeast  ozone  transport  region.  This 
policy  was  established  in  a  March  31, 
1993  letter  from  John  Seitz,  the  Director 
of  the  Office  of  Air  Quality  Planning 
and  Standards  to  Bruce  S.  Carhart,  the 
Executive  Director  of  the  Ozone 
Transport  Commission.  Furthermore, 
EPA  has  no  reason  to  believe  that 
trading  would  not  be  equitable  across 
the  two  nonattainment  areas.  Therefore, 
the  Region's  position  is  that  since  the 
New  Jersey  program  exists  in  two 
contiguous  severe  nonattainment  areas 
within  the  State,  trading  should  be 
allowed  across  the  nonattainment  area 
boundaries  in  the  New  Jersey  program, 
and  EPA  proposes  to  accept  this 
provision  of  the  New  Jersey  rule. 

3.  Giving  Full  Credit  for  Alternative  Fuel 
Vehicles 

The  State's  rule  allows  for  not 
including  alternatively  fueled  vehicles 
as  a  vehicle  in  the  calculation  of 
occupancy  rates.  EPA's  policy  has  been 
that  alternatively  fueled  vehicles  may  be 
exempted  from  counting  as  a  full 
vehicle. 

EPA  believes  that  this  provision  of  the 
New  Jersey  rule  will  have  a  minor 
impact  on  tlie  program's  effectiveness 
since  it  is  unlikely  that  many  employees 
will  have  access  to  alternative  fueled 
passenger  cars.  It  is  more  likely  that 
some  multi-passenger  vans  or  buses  will 
be  alternatively  fueled  and  these  will^be 
excluded  from  the  count  of  vehicles 
because  of  their  capacity  even  without 
the  exclusion  for  alternative  fuels. 


Therefore,  EPA  proposes  to  accept  this 
provision  of  the  New  Jersey  Rule. 

4.  Giving  Full  Credit  for  Seven  and  Eight 
Passenger  Vehicles 

The  State's  rule  counts  vanpools 
arriving  at  the  worksite  with  seven  or 
eight  employees  as  "zero  vehicles 
arriving."  EPA's  policy  allows  only  nine 
passenger  and  greater  vehicles  not  to  be 
counted  as  a  vehicle  arriving  at  a 
worksite. 

EPA  believes  that  although  this 
provision  in  the  rule  will  allow  some 
smaller  vans  and  larger  station  wagons 
carrying  seven  or  eight  employees  to  be 
excluded  from  the  count  of  vehicles 
arriving  at  a  worksite,  that  this  will  not 
be  a  significant  number  of  vehicles 
beyond  those  already  excluded  by  EPA's 
policy  and  will  allow  employers  the 
flexibiUty  to  arrange  for  vehicles  of  a 
size  which  best  fits  their  needs. 
Therefore,  EPA  proposes  to  accept  this 
provision  of  the  New  Jersey  Rule. 

rV.  Conclusion 

In  this  proposal.  EPA  is  proposing  to 
approve  the  SIP  revision  submitted  by 
the  State  of  New  Jersey  which  contains 
the  ETR  program.  This  submittal 
addresses  and  implements  each  of  the 
program  elements  required  by  section 
182(d)(1)(B)  of  the  Clean  Air  Act.  As  a 
result.  EPA  is  proposing  to  approve  this 
submittal. 

Nothing  in  this  proposed  rule  should 
be  construed  as  permitting  or  allowing 
or  establishing  a  precedent  for  any 
future  request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviroimiental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
regulator)'  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v  US  EPA. 
427  US  246.  256-66  (S.Ct.  1976);  42 
U.S.C.  7410(a)(2). 


The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Air  polhition  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference.  Intergovernmental 
relations.  Ozone.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  November  17. 1994. 
William  J.  Muszynski.  P.E.. 
Deputy  Regional  Administrator. 
[FR  Doc.  94-29974  Filed  12-5-94;  8:45  am! 
BILUNQ  CODE  6S60-5<>-P 


40  CFR  PART  52 
[IL98-1-6589;  FRL-6117-6] 

Approval  and  Promulgation  of  an 
Implementation  Plan  for  Vehicle  Miles 
Traveled;  Illinois 

AGE.NCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 


SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  approve  a  request 
for  a  State  Implementation  Plan  (SIP) 
revision,  addressing  the  Chicago. 
Illinois  ozone  nonattainment  area, 
submitted  by  the  State  of  Illinois  for  the 
purpose  of  offsetting  any  growth  in 
emissions  from  growth  in  vehicle  miles 
traxc-ed  (VMT)  or  number  of  vehicle 
trips,  and  to  attain  reduction  in  motor 
vehicle  emissions,  in  combination  with 
other  emission  reduction  requirements, 
as  nocessary  to  comply  with  Reasonable 
Farther  Progress  (RFP)  milestone 
requirements  of  the  Clean  Air  Act  (Act). 
The  rationale  for  this  proposed  approval 
is  set  forth  below;  additional 
information  is  available  at  the  address 
iniiii  ,jit'd  bciow. 

DATF3:  Comments  on  this  proposed  rule 
nuisi  1^  received  on  or  before  Januarv  5. 
1995. 

ADD35SSES:  Written  comments  should 
be  s":it  to:  J.  Elmer  Bortzer,  Chief, 
Rogiibtion  Development  Section, 
R<;4Lilnti€)n  Development  Branch  (AR- 
i8i).  USEPA.  Region  5,  77  West  Jackson 
Btiiilcvard.  Chicago.  Illinois  60604- 
3590. 

Copies  of  the  documents  relevant  to 
tliis  action  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  R^'gulation 
Development  Section.  Regulation 
Development  Branch  (AR-1SJ).  U.S. 
Environmental  Protectioi:  Agency, 
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Region  5.  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604. 

Please  contact  Patricia  Morris  at  (312) 
353-8656  before  visiting  the  Region  5 
ofHce. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Morris,  Regulation 
Development  Section,  Regulation 
Development  Branch  (AR-ISJ),  U.S. 
Environmental  Protection  Agency, 
Region  5, 11  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  353-8656. 

SUPPLEMENTAL  INFORMATION: 

I.  Background 

Section  182(d)(1)(A)  of  the  Act,  as 
amended  in  1990  (Act),  requires  States 
containing  ozone  nonattainment  areas 
classified  as  "severe"  pursuant  to 
section  181(a)  of  the  Act  to  adopt 
transportation  control  measures  (TCMs) 
and  transportation  control  strategies  to 
offset  any  grov^rth  in  emissions  from 
growth  in  VMT  or  numaber  of  vehicle 
trips,  and  to  attain  reductions  in  motor 
vehicle  emissions  (in  combination  with 
other  emission  reduction  requirements) 
as  necessary  to  comply  with  the  Act's 
RFP  milestones  and  attainment 
requirements.  The  requirements  for 
establishing  a  VMT  Offset  program  are 
discussed  in  the  April  16,  1992,  General 
Preamble  to  Title  I  of  the  Act  (57  FR 
13498),  in  addition  to  section 
182(d)(1)(A)  of  the  Act. 

For  certain  programs  required  under 
the  Act  (including  VMT-Offset),  USEPA 
had  earlier  adopted  a  policy  pursuant  to 
section  110(k)(4)  of  the  Act  to 
conditionally  approve  SIPs  that 
committed  to  provide  the  USEPA  with 
specific  enforceable  measures  by  a  date 
certain.  That  interpretation  was 
challenged  in  Natural  Resources 
Defense  Council  v.  Browner, 
consolidated  lawsuits  brought  in  the 
United  States  Court  of  Appeals  for  the 
District  of  Colimibia  Circuit.  In  a  full 
opinion,  dated  May  6, 1994  (and  in  a 
March  8, 1994  Order  and  April  22, 1994 
Amended  Order  issued  earlier)  the 
Court  found  that  USEPA's  conditional 
approval  interpretation  exceeded 
USEPA's  statutory  authority.  While  the 
court  did  not  specifically  address  the 
VMT  Offset  program  in  it's  orders  or 
opinions,  USEPA  believes  that  the 
court's  general  conclusion  that  the 
Agency's  construction  of  the  conditional 
approval  provision  was  unlawful 
precludes  USEPA  from  taking  action  to 
approve  any  submitted  VMT  Offset 
committal  SIPs. 

On  November  26, 1993,  the  USEPA 
published  a  proposed  rule  (58  FR 
62309)  to  conditionally  approve 
lllinois's  commitment  for  the  VMT- 
Offsct  requirement. 
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In  light  of  the  decision  reached  in 
Natural  Hesources  Defense  Council  v. 
SEPA  has  decided  not  to  go 

ith  conditional  approvals  of 
ittal  SIPs,  but  that  it  would 

riate  to  interpret  the  VMT 
ision  of  the  Act  to  accoimt 

ates  can  practicably  comply 

of  the  provision's  elements. 

Offset  provision  requires  that 
States  submit  by  November  15, 1992, 
specific  e  iforceable  TCMs  and  strategies 
to  offset  a  ly  growth  in  emissions  from 
growth  in  VMT  or  number  of  vehicle 
trips,  sufl  cient  to  allow  total  area 
emission!  to  comply  with  the  RFP  and 
attairunei  t  requirements  of  the  Act. 

The  US  iPA  has  observed  that  these 
three  eler  lents  (i.e.,  offsetting  growth  in 
mobile  so  Lirce  emissions,  attainment  of 
the  RFP  r  (duction,  and  attainment  of 
the  ozone  National  Ambient  Air  Quality 
Standardi  (NAAQS)  create  a  timing 
problem  <  f  which  Congress  was  perhaps 
not  fully  Iware.  As  discussed  in 
USEPA's  April  16, 1992,  General 
Prearablejto  Title  I  (57  FR  13498),  ozone 
nonattainbient  areas  affected  by  this 
provision  were  not  otherwise  required 
to  submit  SIPs  that  show  attainment  of 
the  1996  i5%  RFP  milestone  until 
November  15, 1993,  and  likewise  are 
not  requiied  to  demonstrate  post-1996 
RFP  and  Attainment  of  the  NAAQS  until 
November  15,  1994.  The  SIP 
demonstrations  due  on  November  15, 
1993,  and  on  November  15, 1994,  are 
broader  ii  i  scope  than  growth  in  VMT  or 
trips  in  til  at  they  necessarily  address 
emission  trends  and  control  measures 
for  non  n^otor  vehicle  emission  sources 
and,  in  the  case  of  attainment 
demonstiBtions,  complex 
photochqnical  modeling  studies. 

The  USEPA  does  not  believe  that 
Congress  intended  the  VMT  Offset 
provision!  to  advance  the  dates  for  these 
broader  submissions.  Further,  USEPA 
believes  mat  the  November  15, 1992, 
date  would  not  allow  sufficient  time  for 
States  to  kave  fully  developed  specific 
sets  of  measures  that  would  comply 
with  all  *  the  elements  of  the  VMT 
Offset  rec  uirements  of  Section 
182(d)(1)  A)  over  the  long  term. 
Conseque  ntly,  USEPA  believes  it  would 
be  approfriate  to  interpret  the  Act  to 
provide  Ae  following  alternative  set  of 
staged  deadlines  for  submittal  of 
elements  of  the  VMT  Offset  SIP. 

Under  i  his  interpretation,  the  three 
required  dements  of  Section 
182(d)(1)  A)  are  separable,  and  can  be 
divided  i  ito  three  separate  submissions 

be  submitted  on  different 
dates.  Section  179(a)  of  the  Act,  in 
establish  ig  how  USEPA  would  be 

o  apply  mandatory  sanctions 

ails  to  submit  a  full  SIP  also 


required 
if  a  State 


provides  that  the  sanctions  clock  starts 
if  a  State  fails  to  submit  one  or  more  SIP 
elements,  as  determined  by  the 
Administrator.  The  USEPA  believes  that 
this  language  provides  the  Agency  the 
authority  to  determine  that  the  different 
elements  of  a  SIP  submission  are 
separable.  Moreover,  given  the 
continued  timing  problems  addressed 
above,  USEPA  believes  it  is  appropriate 
to  allow  states  to  separate  the  VMT 
Offset  SIP  into  three  elements,  each  to 
be  submitted  at  different  times:  (1)  The 
initial  requirement  to  submit  TCMs  that 
offset  growth  in  emissions;  (2)  the 
requirement  to  comply  with  the  15% 
periodic  reduction  requirement  of  the 
Act;  and,  (3)  the  requirement  to  comply 
with  the  post-1996  periodic  reduction 
and  attainment  requirements  of  the  Act. 

Under  this  approach,  the  first 
element,  the  emissions  offset  element, 
was  due  on  November  15, 1992.  The 
USEPA  believes  this  element  is  not 
necessarily  dependent  on  the 
development  of  the  other  elements.  The 
State  could  submit  the  emissions  growth 
offset  element  independent  of  an 
analysis  of  that  element's  consistency 
with  the  periodic  reduction  and 
attainment  requirements  of  the  Act. 
Emissions  trends  from  other  sources 
need  not  be  considered  to  show 
compliance  with  this  offset  requirement. 
As  submitting  this  element  in  isolation 
does  not  implicate  the  timing  problem 
of  advancing  deadUnes  for  RFP  and 
attainment  demonstrations,  USEPA  does 
not  believe  it  is  necessary  to  extend  the 
statutory  deadline  for  submittal  of  the 
emissions  growth  offset  element. 

The  second  element,  which  requires 
the  VMT  Offset  SEP  to  comply  with  the 
15%  RFP  requirement  of  the  Act,  was 
due  on  November  15, 1993,  which  is  the 
same  date  on  which  the  15%  RFP  SIP 
itself  was  due  imder  section  182(b)(1)  of 
the  Act.  The  USEPA  believes  it  is 
reasonable  to  extend  the  deadline  for 
this  element  to  the  date  on  which  the 
entire  15%  SIP  was  due,  as  this  allows 
States  to  develop  the  comprehensive 
strategy  to  address  the  15%  reduction 
requirement  and  assure  that  the  TCM 
elements  required  under  section 
182(d)(1)(A)  are  consistent  with  the 
remainder  of  the  15%  demonstration. 
Indeed,  USEPA  believes  that  only  upon 
submittal  of  the  broader  15%  plan  can 
a  State  have  had  the  necessary 
opportunity  to  coordinate  it's  VMT 
strategy  with  it's  15%  plan. 

The  third  element,  which  requires  the 
VMT  Offset  SIP  to  comply  with  the 
post-1996  RFP  and  attainment 
requirements  of  the  Act,  will  be  due  on 
November  15, 1994,  the  statutory 
deadline  for  those  broader  submissions. 
The  USEPA  believes  it  is  reasonable  to 


62652  Federal  Register  /  Vol.  59,  No.  2:  3  /  Tuesday,  December  6,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59,  No.  233  /  Tuesday.  December  6,  1994  /  Proposed  Rules  62651 


extend  the  deadline  for  this  element  to 
the  date  on  which  the  post-1996  RFP 
and  attainment  SIPs  are  due  for  the 
same  reasons  it  is  reasonable  to  extend 
the  deadline  for  the  second  element. 
First,  it  is  arguably  impossible  for  a 
State  to  make  the  showing  required  by 
Section  182(d)(1)(A)  for  the  third 
element  until  the  broader 
demonstrations  have  been  developed  by 
the  State.  Moreover,  allowing  States  to 
develop  the  comprehensive  strategy  to 
address  post-1996  RFP  and  attainment 
by  providing  a  fuller  opportimity  to 
assure  that  the  TCM  elements  comply 
with  the  broader  RFP  and  attainment 
demonstrations,  will  result  in  a  better 
program  for  reducing  emissions  in  the 
long  term. 

On  July  14, 1994,  IlUnois  submitted  to 
USEPA  a  SIP  submittal  to  fulfill  the  first 
portion  of  the  VMT-Offset  SIP.  A  pubhc 
hearing  had  been  held  on  the  submittal 
on  June  22, 1994.  The  SIP  submittal  was 
found  to  be  complete  in  a  letter  dated 
August  4, 1994. 

Illinois  submitted  a  15  percent  plan 
SIP  on  November  15, 1993.  In  the  15 
percent  plan  Illinois  uses  TCMs 
amoimting  to  2  tons  per  day  for  credit 
toward  the  15  percent  reduction.  The 
Illinois  15  percent  plan  SEP  revision 
request  is  not  yet  complete.  The  USEPA 
is  proposing  to  approve  the  second 
portion  of  the  VMT  Offset  submittal 
after  final  TCM  commitments  are 
submitted  and  USEPA  makes  a 
favorable  finding  of  completeness  on  the 
Illinois  15  percent  plan. 

Illinois  will  submit  TCMs  as 
necessary  to  meet  post-1996  RFP  and 
attainment  at  the  same  time  as  the  post- 
1996  RFP  and  attainment  demonstration 
SIPs. 

Evaluation  of  the  State  Submittal 

Section  182(d)(1)(A)  of  the  Act 
requires  the  State  to  offset  any  growth 
in  emissions  from  growth  in  VMT.  As 
discussed  in  the  General  Preamble,  the 
purpose  is  to  prevent  growth  in  motor 
vehicle  emissions  bom  canceling  out 
the  emission  reduction  benefits  of  the 
federally  mandated  programs  in  the  Act. 
The  USEPA  interprets  this  provision  to 
require  that  sufficient  measures  be 
adopted  so  that  projected  motor  vehicle 
volatile  organic  compound  (VOC) 
emissions  will  never  be  higher  during 
the  ozone  season  in  one  year  than 
during  the  ozone  season  in  the  year 
before.  When  growth  in  VMT  and 
vehicle  trips  would  otherwise  cause  a 
motor  vehicle  emissions  upturn,  this 
upturn  must  be  prevented.  The 
emissions  level  at  the  point  of  upturn 
becomes  a  ceilmg  on  motor  vehicle 
emissions.  This  requirement  applies  to 
projected  emissions  in  the  years 


between  the  submission  of  the  SIP 
revision  and  the  attainment  deadline 
and  is  above  and  beyond  the  separate 
requirements  for  the  RFP  and  the 
attainment  demonstrations.  The  ceifing 
level  is  defined  therefore,  up  to  the 
point  of  upturn,  as  motor  vehicle 
emissions  that  would  occur  in  the  ozone 
season  of  that  year,  with  VMT  growth, 
.  if  all  measures  for  that  area  in  that  year 
were  implemented  as  required  by  the 
Act.  When  this  curve  begins  to  turn  up 
due  to  growth  in  VMT  or  vehicle  trips, 
the  ceiling  becomes  a  fixed  value.  The 
ceiling  line  would  include  the  effects  of 
Federal  measures  such  as  new  motor 
vehicle  standards,  phase  n  RVP 
controls,  and  reformulated  gasoline,  as 
well  as  the  Act  mandated  SIP 
requirements. 

"The  State  of  Illinois  has  demonstrated 
in  its  submittal  of  July  14, 1994,  that  the 
predicted  growth  in  VMT  in  the 
Chicago,  Illinois  nonattainment  area  is 
not  expected  to  result  in  a  growth  in 
motor  vehicle  emissions  that  will  negate 
the  effects  of  the  reductions  mandated 
by  the  Act.  Further,  Illinois  has 
projected  motor  vehicle  emissions  to  the 
year  2007  and  has  not  predicted  an 
upturn  in  motor  vehicle  emissions.  The 
nonattainment  area  includes  the 
counties  of  Cook,  DuPage,  Kane,  Lake, 
McHenry,  Will  and  the  townships  of 
Aux  Sable  and  Goose  Lake  in  Gnmdy 
County  and  Oswego  in  Kendall  Coimty. 
The  MOBILESa  model  was  used  to 
calculate  fleetwide  on-highway  motor 
vehicle  emission  factors  for  future  years. 
The  average  simimer  weekday  VMT  for 
1990  has  been  estimated  to  be  140.35 
million  miles  for  the  baseline  inventory. 

For  the  years  1990  to  1996,  Illinois 
used  a  VMT  growth  rate  of  2.7  percent 
per  year  for  the  Chicago  nonattainment 
area.  There  are  indications  that  VMT 
growth  may  be  slowing.  Since  the  future 
VMT  growrth  can  be  difficult  to  predict, 
Illinois  used  three  different  possible 
VMT  growth  rates  to  project  mobile 
source  emissions  and  demonstrate 
compliance.  Illinois  estimated  mobile 
source  emissions  at  a  VMT  growth  rate 
of  1  percent,  2  percent  and  2.7  percent 
per  year  for  1996  to  2007.  The  July  14, 
1994,  submittal  lists  the  predicted 
average  summer  weekday  VMT  for  the 
years  1990, 1996, 1999,  2004  and  2007 
at  each  of  the  three  VMT  growth  rates. 

The  M0BILE5a  model  was  used  to 
estimate  motor  vehicle  emission  rates 
for  the  specified  years  as  mandatory 
control  measures  become  effective.  The 
control  measures  whose  effects  were 
modeled  were:  The  Federal  motor 
vehicle  control  program;  volatility 
controls  for  gasoline  and  reformulated 
gasoline;  and  the  inspection  and 
maintenance  program  (both  the  current 


program  to  1996  and  the  enhanced 
program  from  1996  to  2007).  There  were 
no  benefits  taken  for  the  employee 
commute  options  program. 

Even  at  the  2.7  percent  per  year  VMT 
growth  rate,  no  upturn  in  mobile  source 
emissions  is  predicted.  The  July  14, 
1994,  submittal  demonstrates  that 
emissions  will  continue  to  decline 
through  the  year  2010.  This 
demonstration  meets  the  first 
requirement  of  the  3  part  submittal. 

On  November  15, 1993,  Illinois 
submitted  the  15  percent  reasonable 
further  progress  plan.  This  submittal 
relies  on  a  2  ton  per  day  credit  from 
transportation  control  measures  (TCMs) 
to  meet  the  15  percent  reduction.  A 
hsting  of  TCMs  was  submitted  with  the 
SIP  submittal.  On  December  9, 1993,  the 
Chicago  Area  Transportation  Study's 
poUcy  committee  officially  adopted  this 
package  of  TCMs  as  a  component  of  the 
Illinois  15  percent  plan.  Many  of  the 
TCMs  have  already  been  implemented 
and  all  of  the  TCMs  have  been  included 
in  the  Chicago  area's  transportation 
improvement  program.  The  USEPA 
requires  further  dociunentation  on  these 
TCMs  before  the  second  element  can  be 
fully  approved.  The  further 
requirements  for  Illinois'  TCM  package 
are  discussed  in  a  May  20, 1994,  letter 
from  the  USEPA  Regional  Administrator 
to  the  Director  of  the  Illinois 
Environmental  Protection  Agency.  At 
this  time,  Illinois  has  met  the  VMT 
Offset  requirement  by  using  TCMs  as 
necessary  in  the  15  percent  plan.  The 
USEPA  is  proposing  to  approve  the 
second  element  when  a  favorable 
finding  of  completeness  on  the  15 
percent  plan  is  made. 

The  attainment  demonstration  and  the 
post-1996  RFP  SIPs  are  due  on 
November  15, 1994.  IlUnois  will  address 
any  necessary  TCMs  to  reach  attainment 
and  meet  the  post-1996  RFP  in  those  SIP 
submittals. 

Summary  of  Findings 

In  the  requested  SIP  revision 
submittal,  Illinois  has  projected  motor 
vehicle  emissions  until  the  statutory 
attainment  year  of  2007  using  the  most 
recent  population  and  economic  growth 
projections.  These  projections  went 
through  pubhc  hearing  and  comment  on 
June  22, 1994.  Using  a  VMT  forecast  of 
2.7  percent  per  year,  these  projections 
show  that  motor  vehicle  emissions  are 
not  expected  to  rise  above  the  ceiling 
level  through  the  year  2010. 

In  addition.  IlUnois  has  identified  and 
evaluated  a  number  of  specific  TCMs  to 
reduce  single  occupancy  vehicle  U!>ag»'. 
Several  of  these  identified  TCMs  are 
currently  being  implemented. 
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Illinois  has  met  the  first  requirement 
of  the  VMT  offset  plan.  Illinois  has 
demonstrated  in  the  July  14, 1994, 
submittal  that  projected  growth  in  VMT 
is  not  expected  to  result  in  an  increase 
in  emissions  from  motor  vehicles  and  is 
not  expected  to  negate  the  progress  in 
emissions  reductions  required  to  meet 
attainment  of  the  standard  by  2007.  In 
addition,  Illinois  has  used  TCMs  as 
necessary  to  meet  the  15%  RFP 
requirements  by  1996.  The  third 
.  requirement  is  for  Illinois  to  use  TCNis 
as  necessary  to  meet  the  post  - 1996  RFP 
and  attainment  of  the  standard.  This 
third  requirement  will  be  submitted 
with  the  post  - 1996  RFP  and  attainment 
demonstration  SIPs  and  will  be 
addressed  in  a  future  rule. 

m.  Proposed  Rulemaking  Action 

Based  on  the  submittal  accompanying 
the  State's  SIP  revision  request,  USEPA 
is  proposing  to  approve  the  SIP  revision 
submitted  by  the  State  of  Illinois  as 
satisfying  the  first  and  second  elements 
of  the  three  VMT  ofiset  plan 
requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Midiael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  Section 
3  of  Executive  Order  12291  for  2  years. 
The  USEPA  has  submitted  a  request  for 
a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  USEPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993.  The  OMB  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
Hnal  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Aiternatively,  USEPA  may 
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certify  that! the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  snfcll  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populationls  of  less  than  50,000. 

SIP  appibvals  under  section  110  and 
subchaptei  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  aparove  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  thai  it  does  not  have  a  significant 
impact  on  small  entities  afiiected. 
Moreover,  |due  to  the  nature  of  the 
Federal-st^e  relationship  under  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  wpuld  constitute  Federal 
inquiry  into  the  economic 
reasonablepess  of  state  action.  The  Act 
forbids  UXPA  to  base  its  actions 
concernin   SIPs  on  such  groimds.  See 
Union  Ele<  iric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246. ;  56-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2) 

List  ofSul  jects  in  40  CFR  Part  52 

Environ  nental  protection.  Air 
pollution  I  lontrol.  Ozone. 

Authorit] :  42  U.S.C.  7401-7671q. 

Dated:  N<  vember  22. 1994. 
Michelle  D,  Jordan, 
Deputy  Regional  Administrator. 
(FR  Doc.  941-29986  Filed  12-5-94;  8:45  am] 
BiUINQCOD^ 
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[AD-FRL-^114-^ 

RIN28«a-4057 

I 
National  imission  Standards  for 
Hazardou  i  Air  Pollutants;  Proposed 
Standard!  i  for  Hazardous  Air  Pollutant 
Emission  ( From  Wood  Furniture 
Manufact  irtng  Operations 


AGENCY: 
Agency 
action: 
public  hearing. 


I  nvironmental  Protection 

I  PA). 

Pi  oposed  rule  and  notice  of 


summary:  The  proposed  standards 
would  limit  emissions  of  hazardous  air 
pollutants  (HAP)  from  existing  and  new 
wood  furniture  manufacturing 
operation  i  located  at  major  sources.  The 
proposed  standards  implement  section 
112(d)  of  he  Clean  Air  Act  as  amended, 
which  re<  uire  the  Administrator  to 
regulate  e  missions  of  HAP  listed  in 
section  1  2(b)  of  the  Act.  The  intent  of 
the  standi  irds  is  to  protect  the  public  by 
requiring  new  and  existing  major 
sources  t(  control  emissions  to  the  level 
altiiinault  by  intpIunienUng  llie 


maximum  achievable  control 
technology  (MACT),  taking  into 
consideration  the  cost  of  achieving  such 
emission  reductions,  any  nonair  quality 
and  other  air  quality-related  health  and 
environmental  impacts,  and  energy 
requirements. 

The  EPA  is  also  proposing  Method 
311  with  the  standards.  Method  311  will 
be  used  to  assist  in  demonstrating 
compliance  with  the  proposed  emission 
limitations. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  February  21. 1995. 
Public  Hearing.  A  public  hearing  will 
be  held,  if  requested,  to  provide 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
standards  for  wood  furniture 
manufacturing  operations.  If  anyone 
contacts  the  H'A  requesting  to  speak  at 
a  public  hearing  by  January  4, 1995,  a 
public  hearing  will  be  held  on  January 
19, 1995,  beginning  at  9:30  a.m.  Persons 
interested  in  attending  the  hearing 
should  notify  Ms.  Kim  Teal.  (919)  541- 
5580,  to  verify  that  a  hearing  will  occur. 
Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  the  EPA  by  January  4. 1995,  by 
contacting  Ms.  Kim  Teal,  Coatings  and 
Consumer  Products  Group  (MI3-13),  U. 
S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  nimiber  (919)  541- 
5580. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  £)ocket 
and  Information  Center  (6102),  (LE- 
131),  Attention,  Docket  No.  A-93-10.  U. 
S.  Environmental  Protection  Agency, 
401  M  Street.  SW.  Washington,  DC 
20460. 

Docket.  Docket  No.  A-93-10. 
containing  supporting  information  used 
in  developing  the  proposed  standards,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  5:00 
p.m..  Monday  through  Friday,  at  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center,  Waterside  Mall, 
Room  M-1500, 1st  Floor,  401  M  Street. 
SW.  Washington,  EX:  20460.  Telephone 
(202)  260-7548.  FAX  (202)  260-4400. 
The  proposed  regulatory  text  and  other 
materials  related  to  this  rulemaking  are 
available  for  review  in  the  docket.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  proposed 
standards,  contact  Dr.  Madeleine  Stnmi 
at  (919)  541-2383,  Coatings  and 
Consumer  Products  Group,  Emission 
Standards  Division  (MD-13).  U.  S. 
Environmenial  ProitiCtiOn  Agency, 


Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION:  The 

information  presented  in  this  preamble 
is  organized  as  follows: 

I.  Background 

A.  Regulatory  Background 

B.  Regulatory  Negotiation  Approach 
n.  Description  of  the  Source  Category 

III.  Summary  of  the  Standards 

A.  Applicability  of  the  Standards 

B.  Actual  Standards  and  Fomiat  of  the 
Standards 

C  Compliance  and  Monitoring 

Requirements 
D.  Reporting  and  Recordkeeping 

Requirements 

IV.  Summary  of  Impacts 

A.  Environmental  Impacts 

B.  Energy  Impacts 

C.  Economic  Impacts 

D.  Cost  Impacts 

V.  Decision  Process  for  NESHAP 

Development 

A.  Source  of  Authority  for  NESHAP 
Development 

B.  Criteria  for  Development  of  N'ESHAP 

VI.  Rationale 

A.  Selection  of  Pollutants  and  Source 
Category 

B.  Selection  of  Emission  Points 

C.  Selection  of  Proposed  Emission  Limits 

D.  Selection  of  Format  of  Proposed 
Emission  Limits 

E.  Selection  of  Work  Practice  Standards 

F.  Pollution  Prevention  Considerations 

G.  Selection  of  Compliance  and  Monitoring 
Requirements 

H.  Selection  of  Reporting  and 

Recordkeeping  Requirements 
I.  Small  Business  Considerations 
J.  Selection  of  Definition  of  Source 
K.  Relationship  Between  General 

Provisions  and  Proposed  Rule 
L.  Relationship  Between  Operating  Permit 

Program  and  Proposed  Rule 
M.  Solicitation  of  Comments 

VII.  Other  Considerations 

VIII.  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 

C.  Executive  Order  12866 

D.  Paperwork  Reduction  Act 

E.  Regulatory  Flexibility  Act 

F.  Miscellaneous 

G.  Statutory  Analysis 

The  proposed  regulatory  text  is  not 
included  in  this  Federal  Register  notice 
but  is  available  in  Docket  No.  A-93-10 
(see  ADDRESSES).  The  proposed 
regulatory  language  is  also  available  on 
the  Technology  Transfer  Network 
(TTN),  one  of  EPA's  electronic  bulletin 
boards.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  The 
service  is  free,  except  for  the  cost  of  a 
phone  call.  Dial  (919)  541-5742  for  up 
to  a  14,400  bps  modem.  If  more 
information  on  TTN  is  needed  call  the 
HELP  line  at  (919)  541-5384. 


I.  Background 

A.  Regulatory  Background 

The  proposed  rule  represents  the 
EPA's  first  comprehensive  regulation  of 
the  wood  furniture  (surface  coating) 
category.  No  Federal  rules,  such  as  new 
source  performance  standards  (NSPS), 
have  previously  been  promulgated  for 
this  industry.  In  1990,  the  Clean  Air  Act 
was  amended;  two  titles  of  the  1990 
Amendments  affect  wood  furniture 
manufacturers,  prompting  regulation  of 
this  industry. 

Title  ni  of  the  Clean  Air  Act 
Amendments  of  1990  was  enacted  to 
help  reduce  the  increasing  levels  of 
nationwide  air  toxics  emissions.  Under 
Title  III,  section  112  of  the  Act  was 
amended  to  give  the  EPA  the  authority 
to  establish  national  standards  to  reduce 
air  toxics  fit)m  sources  that  emit  such 
pollutants.  Section  112(b)  contains  a  list 
of  the  HAP  that  are  the  specific  air 
toxics  to  be  regulated  by  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP).  Section  112(c) 
directs  the  EPA  to  use  this  pollutant  list 
to  develop  and  publish  a  list  of  source 
categories  (industries)  for  which 
NESHAP  will  be  developed.  This  list  of 
source  categories  was  published  in  the 
Federal  Register  on  July  16, 1992  (57  FR 
31576)  and  includes  a  category  for  major 
sources  entitled  wood  furniture  (surface 
coating).  Therefore,  the  proposed 
standards  regulate  emissions  of  HAP 
from  new  and  existing  wood  furniture 
(surface  coating)  operations  located  at 
major  sources.  A  major  source  of  HAP 
emissions  is  one  that  emits  or  has  the 
potential  to  emit,  considering  controls, 
greater  than  9.1  megagrams  per  year 
(Mg/yr)  (10  tons  per  year  [tons/yr])  of 
any  one  HAP  or  22.7  Mg/yr  (25  tons/yr) 
of  multiple  HAP. 

The  control  of  HAP  is  to  be  achieved 
through  promulgation  of  emission 
standards  imder  sections  112(d)  and 
112(f)  and  design,  equipment,  work 
practice,  or  operational  standards  under 
section  112(h)  for  categories  of  sources 
that  emit  HAP.  The  EPA  began  the  wood 
furniture  NESHAP  development  process 
(described  in  section  V  of  this  preamble) 
in  November  1990.  During  the 
information  gathering  stage,  the  EPA 
surveyed  more  than  850  facilities  in  the 
wood  furniture  industry  in  order  to 
assess  the  many  differences  in 
operations  and  potential  control 
technioues  across  the  industry. 

Anotner  section  of  the  amended  Act 
that  afiiects  wood  furniture 
manufacturers  is  section  183  of  Title  I. 
Section  183(a)  requires  the  EPA  to  issue 
control  techniques  guidelines  (CTG's) 
for  1 1  categories  of  stationary  sources  of 
volatile  organic  compound  (VOC) 


emissions.  The  EPA  is  developing  a 
CTG  for  the  wood  furniture 
manufacturing  industry  as  part  of  the 
requirements  of  section  183(a).  The 
intent  of  the  CTG  is  to  provide  guidance 
to  States  for  regulating  VOC  emissions 
from  wood  furniture  finishing,  cleaning, 
and  washoff  operations  at  wood 
furniture  manufacturing  facilities 
located  in  areas  of  ozone  nonattainment. 
The  CTG  identifies  reasonably  available 
control  technology  (RACT),  which  is 
generally  the  minimum  stringency  that_ 
States  apply  to  such  sources.  The 
Agency  began  developing  the  CTG  in 
the  Fall  1989,  prior  to  initiating  the 
NESHAP.  The  status  of  the  CTG  and  the 
basis  for  selecting  the  regulatory 
alternatives  were  presented  to  the 
National  Air  Pollution  Control 
Techniques  Advisory  Committee 
(NAPCTAC)  in  November  1991  at  a 
public  meeting  attended  by  industry' 
and  regulatory  agency  representatives. 

The  CTG  and  the  proposed  NESHAP 
are  concerned  with  two  difiierent 
situations.  The  CTG  provides  guidance 
on  regulating  emissions  of  VOC  from 
wood  furniture  finishing,  cleaning,  and 
washoff  operations  and  will  likely  affect 
only  facilities  located  in  ozone 
nonattainment  areas  only,  while  the 
proposed  NESHAP  will  regulate 
emissions  of  HAP  from  all  wood 
furniture  (surface  coating)  operations 
nationwide.  Although  the  two  situations 
are  different,  a  source  may  well  be 
affected  by  both.  For  example,  if  a  wood 
furniture  manufacturer  is:  (1)  Located  in 
an  ozone  nonattainment  area;  (2)  uses 
VOC's  that  are  on  the  HAP  Hst;  and  (3) 
is  a  major  source  of  HAP  emissions  and 
the  source's  VOC  emissions  are  greater 
than  the  applicability  level  for  the  CTG. 
the  source  would  be  subject  to  both  the 
standards  proposed  herein  and  to  the 
RACT  requirements  for  VOC's  imposed 
by  the  State  regulatory  agenc>'. 

Due  to  the  potential  overlap  of  this 
rule  and  the  RACT  requirements  for 
VOC's,  the  EPA  developed  them 
concurrently  so  that  the  requirements  of 
the  two  would  be  consistent.  After  the 
bulk  of  the  information  gathering  phase 
of  the  CTG  and  the  NESHAP  was 
complete,  both  the  proposed  rule  and 
the  CTG  were  developed  within  the 
fi'amework  of  a  regulatory  negotiation, 
described  below.  Today's  rulemaking 
proposes  the  NESHAP  and  identifies  the 
rationale  the  regulatory  negotiation 
Committee  followed  in  developing  it. 
The  EPA  plans  to  subsequently  pubfish 
the  CTG,  including  the  recommended 
RACT,  in  a  guidance  document  that  will 
be  available  to  all  interested  parties. 
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B.  Regulatory  Negotiation  Approach 

The  EPA  recognizes  that  there  are 
many  issues  and  challenges  in 
developing,  proposing,  and 
promulgating  a  NESHAP  for  this  source 
category.  During  the  winter  of  1992/ 
1993.  the  EPA  met  with  representatives 
of  the  industry  (including  small  and 
large  manufacturers),  trade  associations. 
finishing  material  suppliers,  resin 
suppliers,  States,  and  environmental 
groups  at  public  meetings  to  discuss 
issues,  share  information,  and  assess 
whether  a  regulatory  negotiation  would 
be  appropriate  for  this  industry.  Two 
exploratory  meetings  were  held  for 
these  purposes.  After  the  exploratory 
meetings,  three  public  meetings  were 
held  in  spring  and  early  summer  of  1993 
to  continue  to  discuss  issues  associated 
with  regulatory  development.  After 
publishing  in  the  Federal  Register  on 
June  23. 1993,  a  notice  of  establishment 
of  the  regulatory  negotiation  committee 
(58  FR  34011),  the  first  official 
regulatory  negotiation  meeting  was  held 
in  July  1993.  Formal  meetings  and 
informal  workshops  were  held  over  the 
next  several  months  to  identify  and 
resolve  the  many  issues  associated  with 
the  regulation  of  HAP  emissions  from 
wood  furniture  manufacturing 
operations.  The  Committee  members  are 
listed  in  Table  1. 

Table  1  .—Wood  Furniture 
NESHAP  Regulatory  Negotia- 
tion Committee  Membership 


Memtwrs 


Freeman  Allen  .. 
Terry  Black' 

Jack  Burgess  .... 

Gerry  Currier  .... 
William  Oeai  

John  DeVido 

William  Oorris  ... 
Jack  Edwardson 

Paul  Eisele  

Jon  Hetnrich  ..... 

»    Gary  Hunt 

Alan  Klimek  

Jotm  Linge)t>ach 
Brian  Morton 

Peter  Nicholson 
Susan  Perry  ..... 

Aor^y.  Riedell  .... 


Afftliations 


Sierra  Club. 

PA  Department  of  Envi- 
ronmental Resources. 

Pridgen  Cabinet  Works 
(Small  Business). 

AKZO  Coatings. 

Bernhardt  Furniture  Com- 
pany (Office  Furniture). 

Aqualon  (Resins). 

Lilly  Industries  (Coatings). 

U.S.  Environmental  Pro- 
tection Agency. 

MASCO  Corporation 
(Kitchen  Cabinets). 

Wl  Department  of  Natural 
Resources. 

NC  Office  of  Waste  Re- 
duction. 

NC  Department  of  Envi- 
ronment, Health,  and 
Natural  Resources. 

Facilitator. 

NC  Environmental  De- 
fense Fund. 

Rohm  and  Haas  (Resins). 

Business  and  Institutional 
Furniture  Manufacturers 
Association. 

PPG  Industries  (Coat- 
ings) 


Table 
NESHAP 

TION 

Contint^d 


1.— WOOD        Furniture 

Regulatory   Negotia- 

(JOMMiTTEE    Membership— 


Membei  s 


David  Roth^mel 
William  Sale  . 
Mike  Soots 
Richard ' 
Janet  Vail 
Stephen  Wilcox 


Susan  WikJ4u 

John '. 


ITitu  ! 


I  Zeltsrr  an 


Affiliations 


Stylecraft  Corporation 
(Small  Business). 

Broyhill  Fumiture  (Resi- 
dential Furniture). 

Kincaid  Furniture  (Resi- 
dential Furniture). 

Kitchen  Cabinet  Manufac- 
turers Association. 

West  Ml  Environmental 
Action  Council. 

American  Lung  Associa- 
tion of  NC. 

Facilitator. 

Architectural  Woodwork 
Institute  (Small  Busi- 
ness). 


•Left  the  I  tate  of  Pennsvtvania  in  Decemtjer 
1993  and  i  i  rww  with  Rettew  Associates  in 
Lancaster,  f  ermsylvania. 

Using  vj  rious  forums,  the  Committee 
discussed  nany  challenging  issues  such 
as  subcate  [orizing  the  source  category, 
the  emissi  in  data  to  be  used  to  select 
the  standa  ds,  potential  regulatory 
formats,  ei  lission  limits,  work  practice 
standards,  compliance  determination 
technique  .  enforcement,  and  reporting 
and  recorc  keeping.  Other  issues  such  as 
the  impac  s  of  the  rule  on  small 
businesses,  the  relationship  between  the 
proposed  tule  and  the  Title  V  operating 
permit  pn  gram,  and  the  effects  of 
foreign  CO  apetition  were  also 
considered  .  Given  the  potential  for 
complianqe  with  the  rule  by  substituting 
non-HAP  tompounds  for  HAP 
contained  in  the  coatings  (e.g.,  ethanol 
for  methaj  loi),  the  issue  of  substitution 
of  non-H/  P  VOC's  for  HAP  was 
discusscdjat  great  length.  Another  major 
concern  wias  the  possibility  of 
substitutii  ig  a  more  toxic  HAP  for 
another  H  \P.  This  concern  prompted  a 
discussioi  on  the  relative  toxicity  of 
compouni  s  used  in  wood  fumiture 
manufacti  ring. 

At  the  f  nal  negotiating  session  of  the 
full  Comn  ittee,  many  of  the  major 
issues  we  e  resolved  conceptually. 
Thereafle  ,  the  Committee  reviewed 
drafts  of  t  le  regulatory  language  and  the 
preamble  ind  held  conference  calls  and 
informal  i  /orking  group  meetings  to 
resolve  th }  remaining  issues.  Some 
Committe  3  members  feel  that  because 
the  propa  »d  standards  were  developed 
solely  for  this  source  category  and  many 
of  the  pro  ,'isions  were  developed 
through  a  regulatory  negotiation 
process,  v  hich  often  requires 
concessia  is  from  some  parties  in 
exchange  For  concessions  from  other 


parties  in  other  areas,  these  proposed    , 
standards  should  not  be  used  as  a  basis 
for  the  development  of  standards  for 
other  source  categories. 

The  emission  limitations  for 
adhesives  were  developed  by  the  EPA 
outside  of  the  regulatory  negotiation 
process,  because  adhesive  suppliers 
were  not  represented  on  the  Committee. 
While  a  Glue  Work  Group  was  formed 
to  address  gluing  operations,  the 
Committee  members  decided  to  suspend 
the  work  so  they  could  focus  their 
efforts  on  finishing,  cleaning,  and 
washoff  operations. 

II.  Description  of  the  Source  Category 

The  following  paragraphs  briefly 
describe  the  operations  covered  by  the 
proposed  standards  for  the  wood 
fumiture  (surface  coating)  source 
category.  The  EPA  has  produced  a  draft 
of  Chapters  1  through  4  of  the  CTG. 
These  chapters  provide  a  detailed 
process  description  for  the  many  types 
of  wood  fumiture  operations  in  this 
source  category.  Interested  parties  can 
refer  to  the  draft  chapters,  which  may  be 
found  in  the  docket  of  materials 
supporting  this  proposed  rule,  for  a 
more  detailed  description  than  that 
provided  here. 

The  wood  fumiture  industry 
encompasses  the  manufacture  of  many ' 
diverse  products.  For  the  purposes  of 
the  proposed  mle,  the  wood  fumiture 
(surface  coating)  category  includes 
production  of  Use  following  products 
and  their  coinpocputr- 

1.  Wood  kit<.hpn  c^bi.ift  • 

2.  Wood  residential  »^uraiture; 

3.  Upholstered  residential  and  office 
furniture; 

4.  Wood  television,  radio, 
phonograph,  and  sewing  machine 
cabinets; 

5.  Wood  office  fumiture  and  fixtures; 

6.  Partitions,  shelving,  and  lockers; 
and  /.  ■,  : 

7.  Other  wood  furniture  not  described 
by  one  of  the  above  categories. 

Despite  the  broad  range  of  products 
manufactured  by  this  source  category, 
some  manufacturing  operations  are 
common.  There  are  four  basic  wood 
fumiture  manufacturing  operations  that 
are  included  in  the  affected  emission 
source  subject  to  the  proposed  rule. 
These  are  finishing,  gluing,  cleaning, 
and  washoff. 

Wood  fumiture  finishing  operations 
include  those  operations  in  which  a 
finishing  material  is  applied  to  a 
substrate.  Finishing  processes  differ 
within  the  industry,  but  typically  they 
consist  of  application  of  finishing 
materials,  evaporation  of  volatiles,  and 
curing  of  the  piece  in  an  oven.  Facilities 
may  finish  the  fumiture  in  components 
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and  then  assemble  it,  but  more 
commonly,  the  piece  of  fumiture  is 
assembled  and  then  finished.  The 
fumiture  or  fumiture  components  may 
bemoved  manually  from  one  finishing 
application  station  to  the  next,  or  may 
be  on  tow  lines  that  automatically  move 
through  the  finishing  lines. 

The  types  of  finishing  materials 
include  stains,  basecoats,  washcoats, 
glazes,  fillers,  sealers,  highlights. 
enamels,  and  topcoats  that  all  serve 
different  functions.  The  niunber, 
sequence,  and  type  of  finishing 
materials  varies  by  the  type  and  quality 
of  the  fumiture  being  finished.  All  of 
the  finishing  materials  may  contain 
HAP  that  are  emitted  during 
application. 

After  the  finishing  material  is  applied, 
the  wood  substrate  typically  enters  a 
fiashoff  area  where  the  more  volatile 
solvents  evaporate  and  the  finishing 
material  begins  to  cure,  and  then  enters 
ar,  oven  where  curing  of  the  finishing 
material  and  evaporation  of  the  volatile 
solvents  continues.  The  evaporation  of 
volatUe  compounds  that  are  HAP  are  the 
source  of  HAP  emissions  from  the 
drying  operation.  In  this  preamble,  the 
process  of  finishing  and  drying  a  piece 
of  fumiture  or  fumiture  component  is 
referred  to  as  the  finishing  operation. 

Gluing  operations  occur  at  most,  but 
not  all.  wood  fumiture  facilities.  Gluing 
operations  vary  from  plant  to  plant  and 
include  the  manufacture  of  composite 
pressed  wood  products  such  as 
hardwood  plywood,  and  applying 
laminates  to  wood  products,  veneers  to 
solid  wood  (or  composite  wood 
products),  edges  to  tables  or  desks,  and 
foam  to  fabric.  Four  major  types  of 
adhesives  are  iLsed  in  the  industry:  hot 
melts,  polyvinyl  acetates  (PVA).  urea- 
formaldehyde  (UF)  resins,  and  contact 
adhesives.  Hot  melts  are  not  a  source  of 
HAP  emissions.  Polyvinyl  acetate 
adhesives  contain  very  small  amounts 
(less  than  0.3  percent)  of  vinyl  acetate 
monomer  (a  HAP).  The  UF  resins  are 
used  primarily  in  the  kitchen  cabinet 
and  residential  fumiture  segments. 
These  resins  are  a  source  of 
formaldehyde  (q  HAP)  em  ssions.  both 
from  the  free  formaldehyde  in  the 
adhesive  and  as  a  reaction  bj^product 
during  the  cure.  Formaldehyde 
emissions  in  fumiture  manufacturing 
occur  during  the  use  of  these  resins  in 
the  plant  and  also  during  storage,  use, 
and  cutting  of  composite  pressed  wood 
products  that  are  used  in  fumiture 
manufacturing  and  that  contain  these 
resins.  (For  reasons  that  are  discussed 
later,  the  proposed  rule  does  not  address 
formaldehyde  emissions  associated  with 
formaldehyde-based  adhesive  resins  or 
composite  wood  products  containing 


these  resins.)  Contact  adhesives  contain 
varying  quantities  of  HAP  as  solvent. 
These  adhesives  are  used  for  laminating 
countertops  and  office  furniture  and  for 
upholstery  operations  such  as  gluing 
foam  to  fabric  and  fabric  to  wood. 
Contact  adhesives  used  for  upholstery 
operations  are  also  known  as  foam 
adhesives. 

Cleaning  activities  are  also  common 
throughout  the  wood  fumiture  industry. 
The  resins  typical  of  wood  furniture 
coatings  require  a  high-solvency-rated 
solvent  to  dissolve  them  into  the  coating 
mix.  Similarly,  dried  coatings  tliat  must 
be  removed  in  cleaning  operations 
require  sui.h  st.lvents.  These  industrial 
solvents  sometimes  contain  HAP  that 
evaporate  when  the  solvent  is  exposed 
to  the  eir  and  is  subsequently 
discharged  to  the  atmosphere  via 
ventilation  air.  Equipment  that  must  be 
cleaned  within  a  wood  fumiture  plant  is 
typically  that  which  comes  in  close 
contact  with  the  coating  material;  e.g.. 
application  equipment  and  spray 
booths. 

Finished  fumiture  that  does  not  meet 
specification  may  need  to  be  refinished; 
the  cured  coating  is  removed  by 
washing  off  the  old  coating  using 
solvent.  This  process  is  called  washoff. 

ni.  Summary  of  the  Standards 

The  proposed  standards  are 
summarized  below.  The  rationale  for  the 
regulatory  decisions  made  in  their 
development  is  provided  in  section  VI. 

A.  Applicability  of  the  Standards 

The  pro\isions  of  the  proposed  rule 
apply  to  new  and  existing  wood 
fumiture  manufacturing  operations  that 
are  located  at  plant  sites  that  are  major 
sources  of  HAP.  A  major  soinre  is 
defined  in  the  General  Provisions  to  part 
63  as  "any  stationary  source  or  group  of 
stationary  sources  located  within  a 
contiguous  area  and  under  common 
control  that  emits  or  has  the  potential  to 
emit,  considering  controls,  in  the 
aggregate.  10  tons/yr  of  any  hazardous 
air  pollutant  or  25  tons/yr  or  more  of 
any  combination  of  hazardous  air 
pollutants.  *   •  *" 

As  noted  in  §  63.800(a)  of  the 
proposed  rule,  the  proposed  wood 
fumiture  rule  would  apply  only  to 
facilities  that  are  major  sources  as 
defined  in  40  CFR  part  63.2.  .\n 
important  consideration  in  the 
definition  of  "major  source"  is  a  given 
plant  site's  "potential  to  emit."  The 
"potential  to  emit"  is  defined  in  40  CFR 
part  63.2  as  follows:  "  Totential  to  emit' 
means  the  maximum  capacity  of  a 
stationary  source  to  emit  a  pollutant 
under  its  physical  and  operational 
design.  Any  physical  or  operational 


limitation  on  the  capacity  of  the 
stationary  source  to  emit  a  pollutant, 
including  air  pollution  control 
equipment  and  restrictions  on  hours  of 
operation  or  on  the  type  or  amount  of 
material  combusted,  stored,  or 
processed,  shall  be  treated  as  part  of  its 
design  if  the  limitation  or  the  eff€»ct  it 
would  have  on  emissions  is  Federally 
enforceable." 

A  key  aspect  of  the  potential  to  emit 
definition  is  that  restrictions  must  be 
Federally  enforceable.  Examples  of 
restrictions  that  would  be  considered 
Federally  enforceable  are  listed  in  a 
definition  in  40  CFR  63.2. 

The  EPA  believes  that  there  srp  a 
substantial  number  of  wood  furniture 
facilities  whose  actual  emissions  of  HAP 
are  substantially  less  than  'major'" 
amounts  (i.e..  more  than  10  tons  per 
year  of  any  single  HAP,  or  more  than  25 
tons  per  year  from  the  sum  of  all  fiAP 
emitted).  Many  of  these  facilities, 
however,  would  he  considered  "major 
sources"  that  are  subject  to  the  proposed 
rule  because  there  is  no  Federally 
enforceable  restriction  in  place  that 
limits  their  potential  to  emit  R.\P.  The 
EP.\  believes  that  the  wood  fumiture 
mle  should  provide  a  mechanism  for 
such  facilities  to  accept  and  document 
such  restrictions. 

The  EPA  proposes,  in  §  63.800(b)  of 
the  proposed  rule,  that  if  owners  or 
operators  commit  to  using  no  more  than 
250  gallons  per  month,  or  3.000  gallons 
per  rolhng  12-month  period,  of  coating, 
gluing,  cleaning,  and  washoff  materials 
at  the  plant  site,  and  if  the  plant  site 
does  not  contain  other  sources  of  HAP 
emissions,  then  the  plant  site  can  be 
considered  an  area  source  to  which  the 
mle  does  not  apply. 

The  250  gallon  level  was  selected 
based  upon  worst-case  assumptions 
regarding  the  levels  of  HAP  in  the 
various  materials.  The  proposed  rule 
would  require  a  commitment  to  this 
level,  accompanied  by  monthly  records 
of  materials.  The  EPA  requests  comment 
on.:  (1)  whether  an  alternative  to  the 
250/3,000  gallon  level  would  be 
appropriate,  (2)  the  level  and  type  of 
reponing  needed  to  document  the 
owner's  commitment,  and  (3)  the 
frequency  and  nature  of  the 
recordkeeping  requirement. 

The  EPA  believes  that  there  are 
sources  using  more  than  250  gallons  per 
month,  that  may  emit  less  than  "major" 
amounts,  and  for  which  the  owTier  or 
operator  may  be  willing  to  accept  case- 
by -case  operating  restrictions  that 
would  ensure  that  the  potential  to  emit 
does  not  exceed  the  major  source 
threshold.  The  EPA  is  considering 
adding  language  to  the  final  rule  that 
would  provide  a  mechanism  for  such 
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sources.  The  EPA  requests  comment  on 
(1)  whether  such  language  should  be 
added,  (2)  the  type  of  reporting  and 
process  required  to  establish  the  case- 
by-case  commitment,  (in  particular,  how 
to  establish  throughput  and  content 
limitations  that  could  ensure  area 
source  status),  and  (3)  the  types  of 
records  that  should  be  maintained  to 
document  compliance  with  the 
restrictions,  hi  addition,  the  EPA 
requests  comment  on  whether  the  level 
of  recordkeeping  and  reporting  should 
vary,  depending  on  the  level  of 
emissions  (as  reflected  by  the 
throughput  and  content  of  the  materials 
used). 

The  EPA  requests  comment  on  the 
appropriate  timing  of  a  wood  furniture 
facility's  applicability  detennination, 
and  on  whether  aU  facilities,  regardless 
of  their  past  emissions  or  HAP  usage, 
should  be  eligible  to  quahfy  as  area 
sources  imder  the  HAP  usage  limits. 
The  Agency  also  seeks  comment  on 
whether  a  facility  that  is  initially 
determined  to  be  subject  to  the  rule 
should  be  able  subsequently  to  escape 
applicability,  and  if  so,  under  what 
circumstances. 


As  stated  in  section  II,  the  wood 
furniture  manufacturing  industry 
encompasses  the  manufacture  of  many 
different  products  including  cabinets, 
office  furqituje,  store  fixtures,  and 
residential  furniture.  The  specific 
operations  to  which  the  proposed  rule 
would  apply  include  those  that  fall 
under  the  standard  industrial 
classification  (SIC)  codes  listed  in  Table 
2. 

For  the  lurposes  of  the  proposed  rule, 
the  affect*  d  emission  source  includes 
the  finish  ng,  gluing,  cleaning,  and 
washoff  o  )erations  at  each  wood 
fiimiture  >lant. 


TABLE  2.— Wood  Furniture  SIC 
Categories— Continued 


Table 


SIC  code 


2434 
2511 

2512 

2517 


Table  3.— Sum»  ary  of  Proposed  Emission  Limits 


Emission  )oint 


Finishing  Operations: 

(a)  Achieve  a  weighted  average  HAP  content  across  ill  coatings  (maximum  kg  VHAP/kg  solids  [lb  VHAP/Ib 
soMs],  as  applied)  

(b)  Use  comptiant  finishing  materials  (maximum  kg  VHAf/kg  solids  (lb  VHAP/lb  solids],  as  applied) 

Stains „ „ , 

Washcoats ».. „...; 

Sealers '. 

Topcoats „ 

Basecoats  .;..„ 

Enamels „ 

Thinners  (maximum  %  HAP  alk}wat)le):  or 

(c)  As  an  alternative,  use  control  device;  or  ^ 

(d)  Use  a  combination  of  (b)  and  (c) 

Cleaning  Operations: 

Str^pabie  spray  booth  material  (maximum  VOC  content 
Gluing  Operatkxis: 
Contact  adhesives: 

(a)  Use  comptiant  contact  adhesives  (maximum  kg  VHlkP/kg  solids  (lb  VHAP/Ib  solids],  as  applied)  based  on 
foik>wing  criteria 

i.  For  foam  adhesives  used  in  product  subject  to  flalnmability  testing 

ii.  For  all  other  contact  adhesives  (including  foam  Adhesives  used  in  products  not  subject  to  flammability 
testirig);  or 

(b)  Use  a  control  device 


•The  limits  refer  to  ttie  HAP  content  of  the  coating,  as  applied. 

■>  Compliant  washcoats,  basecoats.  and  enamels  and  thin  lers 
purchased  premade,  that  is,  if  they  are  not  formulated  onsite 
mutated  using  compliant  finishing  materials  (i.e.,  ttwse  that 
cent  HAP  by  weight. 

'The  controt^ device  must  operate  at  an  efficiency  ttiat  is  . 
from  ttie  affected  emission  source  per  kilogram  df  solids  use^ 

•^The  control  device  must  operate  at  an  efficiency  that  is  ( 
from  the  affected  emission  source  per  kilogram  of  solids  use  1 


SIC  code 

Description 

2519  

Househokj    fumiture,    not    else- 

where classified. 

2521  

Wood  office  fumiture. 

2531  

Public  buikJing  and  related  fur- 

niture. 

2541   

Wood  office  and  store  fixtures. 

partitions,  shelving,  and  lock- 

ers. 

2599  

Fumiture  and  fixtures,  not  else- 

where classified. 

.—Wood  Furniture  SIC 
Categories 


Description 


Wood  kitchen  cabinets. 

Wood  household  fumiture,  except 
upholstered. 

Wood  househokj  furniture,  uphol- 
stered. 

Wood  televiskjn,  radkis,  phono- 
graph, and  sewing  nuchine 
cabinets. 


B.  Actual  Standards  and  Format  of  the 
Standards 

The  proposed  rule  includes  emission 
limits  and  work  practice  standards;  the 
emission  limits  are  summarized  in 
Table  3.  As  indicated  in  this  table,  the 
proposed  rule  would  limit  HAP 
emissions  from  finishing  operations  at 
existing  soiu-ces  to  1.0  kilogram  of 
volatile  HAP  (VHAP)  per  kilogram  of 
solids  used  (1.0  pound  of  VHAP/pound 
of  solids). 


kg  VOC/kg  solids  [lb  VOC/lb  sotkJsj) 


Existing 
source 


■1.0 


0.8 

1.8 
1.0 

n.o 


New  source 


'0.8 


"1.0 

'1.0 

..bi.o 

'•"O.S 

•1.0 

•0.8 

•1.0 

"0.8 

•"1.0 

*''0.8 

'■*>^.o 

-•''0.8 

10.0 

10.0 

-1.0 

<0.8 

1.0 

0.8 

0.8 


0.2 

0.2 

••0.2 


lers  containing  no  more  than  10  percent  HAP  by  weight  must  be  used  it  they  are 
by  thinning  other  finishirig  materials.  If  they  are  formulated  onsite,  ttiey  must  be  for- 
neet  the  limits  specified  in  this  table)  and  thinners  containing  no  more  than  3.0  per- 

equivalent  to  no  greater  than  1.0  kilogram  (or  0.8  kitogram)  of  HAP  being  emitted 

equivalent  to  no  greater  than  1 .0  kilogram  (or  0.2  kilogram)  of  HAP  being  emitted 
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An  owner  or  operator  of  an  existing 
affected  source  can  comply  with  this 
limit  by: 

1 .  Limiting  the  average  HAP  content 
across  all  finishing  operations  to  1.0 
kilogram  of  volatile  HAP  per  kilogram  of 
solids  (kg  VHAP/kg  soUds)  (1.0  lb 
VHAP/lb  solids),  as  applied; 

2.  Limiting  the  HAP  content  of  (i) 
each  stain,  each  sealer,  and  each 
topcoat,  to  1.0  kg  VHAP/kg  solids  (1.0 
lb  VHAP/lb  solids),  as  applied;  (ii) 
limiting  the  HAP  content  of  thinners 
used  for  stains,  sealers,  and  topcoats  to 
no  more  than  10.0  percent  HAP  by 
weight;  and  (iii)  using  washcoats, 
basecoats,  and  enamels  that  are 
formulated  at  the  facility  with  coatings 
containing  no  more  than  1.0  kg  VHAP/ 
kg  solids  (1.0  lb  VHAP/lb  solids)  and 
thinners  containing  no  more  than  3.0 
percent  HAP  by  weight  or  using 
washcoats.  basecoats,  and  enamels  that 
have  a  HAP  content  of  no  more  than  1.0 
kg  VHAP/kg  solids  (1.0  lb  VHAP/lb 
solids),  as  applied,  and  thinners  that 
have  a  HAP  content  of  no  more  than 
10.0  percent  by  weight; 

3.  Using  a  control  device  to  limit 
emissions  from  finishing  operations  to 
1.0  kg  VHAP/kg  solids  (1.0  lb  VHAP/lb 
solids);  or 

4.  A  combination  of  (2)  and  (3). 

As  indicated  in  Table  3.  the  proposed 
standards  would  limit  HAP  emissions 
from  finishing  operations  at  new 
sources  to  0.8  kg  VHAP/kg  solids  (0.8  lb 
VHAP/lb  solids),  as  applied.  Owners  or 


operators  of  new  sources  can  comply 
with  the  proposed  standards  by: 

1.  Limiting  the  average  HAP  content 
across  all  finishing  operations  to  no 
more  than  0.8  kg  VHAP/kg  solids  (0.8  lb 
VHAP/lb  solids),  as  appUed;  or 

2.  Limiting  the  HAP  content  of  (1 ) 
each  stain  to  no  more  than  1.0  kg 
VHAP/kg  solids  (1.0  lb  VHAP/lb  solids), 
as  applied:  (2)  each  sealer  and  topcoat 
to  no  more  than  0.8  kg  VHAP/kg  solids 
(0.8  lb  VHAP/lb  solids),  as  applied;  (3) 
each  thinner  used  for  stains,  sealers,  and 
topcoats  to  no  more  than  10.0  percent 
HAP  by  weight;  and  (4)  using 
washcoats,  basecoats,  and  enamels  that 
are  formulated  at  the  facility  with 
coatings  containing  no  more  than  0.8  kg 
VHAP/kg  solids  (0.8  lb  VHAP/lb  soUds) 
and  thinners  containing  no  more  than 
3.0  percent  HAP  by  weight  or  using 
washcoats,  basecoats,  and  enamels  that 
have  a  HAP  content  of  no  more  than  0.8 
kg  VHAP/kg  sohds  (0.8  lb  VHAP/lb 
solids),  as  applied,  and  thinners  that 
have  a  HAP  content  of  no  more  than 
10.0  percent  by  weight; 

3.  Using  a  control  device  to  limit 
emissions  from  finishing  operations  to 
0.8  kg  VHAP/kg  sohds  (0.8  lb  VHAP/lb 
solids);  or 

4.  A  combination  of  (2)  and  (3). 

If  owners  or  operators  comply  with 
the  proposed  standards  through  the  use 
of  a  control  device,  the  overall  control 
efficiency  that  is  equivalent  to  the 
proposed  standards  for  existing  sources 
is  that  which  results  in  1.0  kilogram  of 


VR^P  being  emitted  per  kilogram  of 
soUds  used.  For  new  sources,  the 
control  efficiency  that  is  equivalent  to 
the  proposed  standards  is  that  which 
resuhs  in  0.8  kilogram  of  VHAP  being 
emitted  per  kilogram  of  sohds  used. 
This  control  efficiency  will  be  source- 
specific,  depending  on  the  HAP  content 
and  percent  solids  of  the  finishing 
materials  used  at  baseline  conditions. 
Baseline  conditions  are  those  conditions 
that  exist  at  a  plant  prior  to  installing 
and  operating  the  control  device. 

The  HAP  emissions  from  cleaning 
operations  are  controlled  by  limiting  the 
VOC  content  of  the  strippable  booth 
coating  that  is  applied  to  spray  booths: 
this  material  is  used  to  reduce  the  need 
to  clean  spray  booth  walls  with  organic 
solvent.  Gluing  operations  are 
controlled  through  the  proposed  rule  by 
limiting  the  HAP  content  of  contact 
adhesives  to  the  levels  identified  in 
Table  3.  The  HAP  emissions  from 
contact  adhesives  can  also  be  controlled 
through  the  use  of  a  control  device. 

In  addition  to  niunerical  emission 
limits,  the  proposed  rule  limits  HAP 
emissions  from  existing  and  new 
sources  through  the  work  practices 
identified  in  Table  4.  These  work 
practices  cover  finishing,  gluing, 
cleaning,  and  washoff  operations.  The 
owner  or  operator  subject  to  this  rule  is 
also  required  to  develop  a  Work  Practice 
Implementation  Plan  that  demonstrates 
how  the  work  practice  standards  will  be 
executed. 


Table  4.— Summary  of  Proposed  work  Practice  Standard" 


Emission  source 


Work  practk:e 


Finishing  Operations 


Transfer  equipment  leaks 

Storage  containers,  including  mixing 
equipment. 

Application  equipment _ 

Finishing  materials 


Develop  written  inspection  and  maintenance  plan  to  address  and  prevent  teaks.  The  plan  must  identify  a 

minimum  inspection  frequency  of  1 /month. 
When  such  containers  are  used  for  HAP  or  HAP-containing  materials,  keep  covered  when  not  in  use. 

Discontinue  use  of  air  spray  guns.^ 

Demonstrate  ttiat  usage  of  HAP  of  potential  concern  have  not  increased  except  as  allowed  by  proposed 
standards;  document  in  tt>e  formulation  assessment  plan. 


Cleaning  Operations 


Gun/line  cleaning 

Spray  tx>oth  cleaning  

Washoff/general  cleaning 


Coliect  cleaning  solvent  into  a  closed  container. 

Cover  all  containers  associated  with  cleaning  when  not  in  use. 

Do  TxA  use  solvents  except  as  alk)wed  by  the  proposed  rule. 

Do  not  use  chemicals  that  are  known  or  probable  human  carcinogens  m  cleaning  solvents  in  concentra- 
tions subject  to  MSOS  reporting,  as  required  by  OSHA. 

Keep  washoff  tank  covered  wnen  noi  in  use. 

Minimize  dripping  by  tilting  and/or  rotating  part  to  drain  as  much  solvent  as  possible  and  altowing  suffi- 
cient dry  time. 

Maintain  a  tog  of  the  quantity  and  type  of  solvent  used  for  washoff  and  cleaning,  as  well  as  the  quantity 
of  waste  solvent  shipped  offsrte,  and  the  fate  of  this  waste  (recycling  or  disposal). 

Maintain  a  log  of  the  number  of  pieces  washed  off,  and  the  reason  for  the  wash  off. 


Msccilaneous 


Operator  training  _ Alt  operators  shall  be  trained  on  proper  application,  cleanup,  and  equipment  use.  The  training  program 

sf^ll  be  written  and  retairted  onsite. 
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Table  4.— Summary  of  Pro  ^osed  Work  Practice  Standard  "—Continued 


Emission  source 


Work  practice 


Implementation  plan Develop  a  plan  to  im  )lement  these  work  practice  standards  and  maintain  onsite 


imrt  less  than  1.0  kg  VOC  per  kg  of  solkjs  used; 


■The  proposed  work  practk«  standards  apply  to  tx>th  exisi  ng  and  new  major  sources. 
»Air  duns  wM  be  altowed  only  in  the  folk)wing  instances: 

—when  they  are  used  in  coniunctnn  with  coatings  that 

— Touchup  and  repair  under  limited  conditions; 

—When  spray  is  automated; 

—When  add-on  controls  are  emptoyed; 

—If  ttie  cumulative  appticaOon  is  less  ttun  5  percent  of  lie  total  gaHorts  of  coating  applied;  or 

— If  the  permitting  agency  determines  that  it  is  economioally  or  technically  infeasible  to  use  other  application  technologies. 


At  a  minimum,  the  Work  Practice 
Implementation  Plan  should  specifically 
identify  procedures  (e.g.,  checklists)  for 
confirming: 

1.  That  all  storage  containers  are 
normally  closed,  that  is,  closed  imless 
an  operator  is  actively  engaged  in 
activities  such  as  emptying  or  filling  the 
container; 

2.  That  organic  solvents  are  not  used 
for  spray  booth  cleaning,  except  as 
allowed  by  the  proposed  rule; 

3.  That  conventional  air  spray  guns 
are  not  in  use  at  any  finishing 
apphcation  station,  except  as  allowed 
by  the  proposed  rule; 

4.  That  cleaning  solvent  from  gun 
cleaning  and  line  flushing  is  collected 
in  a  normally  closed  container; 

5.  Tha*  the  washoff  tank  is  normally 
closed;  and 

6.  That  dripping  from  the  washoff 
tank  is  minimized  by  tiltii^  and  rotating 
the  part  to  drain  as  much  solvent  as 
possible. 

Other  programs  to  be  incorporated 
into  the  Work  Practice  Implementation 
Plan  include: 

1.  An  inspection  and  maintenance 
(I&M)  plan  to  address  equipment  leaks 
from  transfer  operations; 

2.  An  operator  training  program; 

3.  An  accoimting  system  for  washoff 
and  cleaning  solvents;  and 

4.  A  formulation  assessment  plan. 
The  I&M  plan  for  equipment  leaks 

must  require,  at  a  minimum,  inspection 
of  all  equipment  (e.g..  pumps,  valves, 
and  flanges)  used  to  transfer  or  apply 
finishing  materials,  adhesives,  and 
solvents.  The  inspection  may  be  a  visual 
inspection  only,  but  must  be  conducted 
at  a  minimum  fi«quency  of  once  per 
month,  with  repairs  to  leaking 
equipment  made  within  15  calendar 
days. 

The  operator  training  program  must 
require  that  all  new  and  existing 
personnel  involved  in  finishing,  gluing, 
cleaning,  and  washoff  operations  be 
.trained.  All  new  personnel,  those  hired 
after  the  effective  date  of  the  standard, 
shall  be  trained  upon  hiring.  All 
existing  persoimel,  those  hired  before 
the  effective  date  of  the  standard,  shall 


be  trainee  within  6  months  of  the 
effective  (  ate  of  the  standard.  All 
personnel  shall  be  given  refi«sher 
training  aiinually.  The  training  must 
include,  at.  a  minimum,  appropriate 
applicaticii  techniques,  appropriate 
cleaning  a  nd  washoff  procedures, 
appropria  :e  equipment  setup,  and 
appropria  e  management  of  cleaning 
wastes. 

The  sol  rent  accounting  system  must 
require,  a  a  minimum,  that  the  facility 
record  th«  quantity  and  type  of  solvent 
used  for  v  ashoff  and  cleaning,  the 
number  o  pieces  washed  off  and  the 
reasons  w  iy,  and  the  quantity  of  spent 
solvent  g(  nerated  bom  each  site. 

The  wo  -k  practice  standards  also 
must  require  the  owner  or  operator  of 
the  affected  source  to  develop  a 
formulation  assessment  plan  (FAP).  The 
plan  requ  res  the  facifity  to  track  usage 
of  those  V  >latile  HAP  that  are  listed  in 
the  propo  >ed  rulemaking  pursuant  to 
section  11  2(g)  as  "nontl^hold,"  "high 
concern,"  or  "imrankable"  (collectively 
these  are  ailed  "VHAP  of  potential 
concern" 

Under  I  le  FAP,  each  facility  would 
identify  a  baseline  level  of  usage  for 
each  VHJ  P  of  potential  concern 
presentee  in  Table  4  of  the  proposed 
rule.  The  )aseline  usage  level  would  be 
the  highet  t  annual  usage  from  1994, 
1995.  or  1996.  If,  after  November  1998, 
the  annus  1  usage  of  the  VHAP  exceeds 
its  baselii  e  level,  the  owner  or  operator 
of  the  afi'c  cted  source  must  provide  a 
written  ni  itification  to  the  permitting 
authority  that  describes  the  amount  of 
increase  i  nd  explains  the  reasons  for 
exceedam  :e  of  the  basefine  level.  The 
following  explanation  would  relieve  the 
owner  orbperator  from  further  action, 
unless  thi  affected  source  is  not  in 
compliance  with  any  State  regulations 
or  requirepnents  for  that  VHAP. 

1.  The  increase  is  de  minimis  (no 
more  thart  15.0  percent  above  the 
establishad  baseline); 

2.  The  acility  complies  with  any 
State  air  t  }xics  regulations  or  guidelines 
for  that  V  iAP; 

3.  It  res  ilts  from  the  adoption  of  low 
VOC  coat  ngs,  that  is,  coatings  with  a 


VOC  content  of  no  more  than  1 .0  lb 
VOC/lb  solids,  as  applied  (the  potential 
increase  in  HAP  being  deemed 
acceptable  because  it  is  offset  by  a 
decrease  in  VOC);  or 

4.  The  usage  is  below  the  de  minimis 
values  presented  in  Table  4  of  §  63.803 
of  the  proposed  rule. 

If  the  exceedance  cannot  be  attributed 
to  any  of  the  above  explanations,  the 
owner  or  operator  must  confer  with  the 
permitting  authority  to  discuss  the 
reasons  for  the  increase  in  usage  and  to 
determine  if  there  are  practical  and 
reasonable  technology-based  solutions 
for  reducing  the  usage.  If  there  are 
solutions,  the  owner  or  operator  shall 
develop  a  plan  to  reduce  usage  of  the 
pollutant  to  the  extent  feasible.  If  it  is 
determined  that  there  are  no  practical 
and  reasonable  solutions,  the  facility 
would  take  no  further  action. 

If,  after  November  1998,  a  facility  uses 
a  VHAP  of  potential  concern  for  which 
a  baseline  level  of  usage  has  not  been 
previously  established,  than  the 
baseline  level  would  be  equivalent  to 
the  de  minimus  level,  based  on  70  year 
exposure  levels  and  data  provided  in 
the  proposed  rulemaking  pursuant  to 
section  112(g)  of  the  Clean  Air  Act,  for 
that  pollutant. 

As  described  in  Table  4,  the  Work 
Practice  Implementation  Plan,  including 
the  I&M  program,  oi}erator  training 
program,  solvent  accoimting  system, 
and  formulation  assessment  plan,  must 
be  written  by  the  owner  or  operator  and 
maintained  onsite. 

C.  Compliance  and  Monitoring 
Requirements 

1.  Compliance  Dates 

The  compliance  date  for  existing 
sources  subject  to  this  rule  that  emit 
45.4  Mg  (50  tpns)  or  more  of  HAP  per 
year  is  November  21, 1997.  The 
compliance  date  for  existing  sources 
subject  to  this  rule  that  emit  less  than 
45.4  Mg  (50  tons)  of  HAP  per  year  is  3 
years  after  the  effiective  date  of  the  rule. 
Existing  area  sources  that  become  major 
sources  are  required  to  comply  within  1 
year  after  becoming  a  major  source. 
Once  an  area  source  becomes  a  major 
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source  and  thus  subject  to  the 
regulation,  a  subsequent  decrease  in 
emissions  does  not  allow  the  source  to 
be  exempt  fitjm  the  standards  (even  if 
emissions  are  decreased  to  below  the 
major  source  criteria  cutoff).  New  area 
sources  that  become  major  sources  are 
subject  to  new  source  MACT 
immediately  upon  becoming  a  major 
source. 

Owners  or  operators  of  new  sources 
that  commence  construction  after  the 
standards  are  proposed  but  before  the 
standards  are  promulgated  will  have  to 
comply  immediately  upon  startup, 
unless  the  promulgated  regulation  is 
more  stringent  than  the  proposed 
regulation.  In  accordance  with  section 
112(i)(2)  of  the  Act.  if  the  promulgated 
standards  are  more  stringent  than  the 
proposed  standards,  the  compliance 
date  for  sources  that  commence 
construction  after  proposal  but  before 
promulgation  will  be  3  years  after  the 
promulgation  date,  provided  the  owner 
or  operator  complies  with  the  standards 


as  proposed  imtil  the  compliance  date. 
All  other  new  sources  will  have  to 
comply  with  the  proposed  standards 
immediately  upon  startup. 

2.  Compliance  Methods 

Sources  must  demonstrate 
compliance  with  the  emission  limits 
identified  in  Table  3  and  the  work 
practice  standards  in  Table  4.  A  source 
must  first  demonstrate  initial 
compliance  and  then  continuous 
compUance  with  the  standards.  A 
summary  of  both  the  initial  and 
continuous  compUance  methods  is 
provided  in  Table  5.  Compliance 
provisions  are  specified  for  the  emission 
limits  and  for  the  work  practice 
standards.  For  all  sources,  the  results  of 
the  initial  compliance  are  reported  with 
the  initial  compliance  report  required 
by  §  63.9(h)  and  §  63.807(b).  Sources 
using  compliant  materials  to  comply 
with  the  proposed  rule  document  their 
continuous  compliance  status  through 
semiannual  reports  required  by 


§  63.807(c).  Sources  using  control 
devices  to  comply  with  the  proposed 
rule  dociunent  their  continuous 
compliance  status  through  semiannual 
reports  required  by  §  63.10(e).  Other 
reporting  and  recordkeeping 
requirements  are  summarized  in  section 
III.D. 

Section  114(a)(3)  of  the  amended  CAA 
requires  enhanced  monitoring  and 
compliance  certifications  of  all  major 
stationary  sources.  The  annual 
compliance  certifications  certify 
whether  compliance  has  been 
continuous  or  intermittent.  Enhanced 
monitoring  shall  be  capable  of  detecting 
deviations  fixim  each  applicable 
emission  limitation  or  standard  with 
sufficient  representativeness,  accuracy, 
precision,  refiability,  frequency  and 
timeliness  to  determine  if  compliance  is 
continuous  during  a  reporting  period. 
The  monitoring  in  this  regulation 
satisfies  the  requirements  of  enhanced 
monitoring. 


Table  5.— Compliance  and  Monitoring  Requirements 


Proposed  requirement 


1.  Emisskm  limits  for  finishing 
materials: 
(a)  Achieve  a  weighted  av- 
erage HAP  limit  across  all 
finishing  materials;  or. 


(b)  Use  compliant  stains, 
washcoats,  sealers,  top- 
coats, basecoats,  enarrv 
els,  and  thinners;  or. 

(c)  Use  a  control  device;  or. 


(d)  A  combination  of  (b)  and 

(c). 
2.  Emisskin  limits  for  adhesives: 
(a)  Use  compliant  contact 

adhesives;  or. 


(b)  Use  a  control  device 


Initial  compliance  method 


3.  Emission  limits  for  cleaning: 

Use  compliant  spray  booth 
material. 

4.  Work  practice  standards: 

All  work  practices 


(a)  SutMnit  the  results  of  the  averaging  cal- 
culatton  for  the  first  month  after  the  compli- 
ance date;  sutwnit  information  with  compli- 
ance status  information  report  required  by 
§  63.9(h). 

(b)  Submit  the  compliance  status  information 
report  required  by  §  63.9(h). 

(c)  Conduct  performance  testing  in  accord- 
ance with  §  63.804(e)(3)  of  the  proposed 
rule  and  with  ttie  General  Provisions  to 
subpart  A  of  pan  63. 

(d)  Meet  the  requirements  of  (b),  and  (c),  as 
applicable. 

(a)  Submit  the  compliance  status  information 
report  required  by  §  63.9(h). 


(b)  Conduct  perfomnance  testing  in  accord- 
ance with  63.804(e)(6)  of  the  proposed  mle 
and  with  the  General  Provisions  to  subpart 
A  of  part  63.  §  63.9(h). 

Submit  the  compliance  status  information  re- 
port required  by  §  63.9(h). 

Prepare  and  maintain  work  practk^e  standards 
implementation  plan. 


Continuous  compliance  mettrad 


(a)  For  each  finishing  material,  maintain  copies  of  the  CPDS 
and  the  monthly  usage  quantities,  and  cateulate  the 
weighted  average  emission  limit  across  all  finishing  mate- 
rials and  solvents  for  each  monthly  period.  Sutxnit  cateula- 
tion  results  and  compliance  certification  2xyyr. 

(b)  Maintain  copies  of  the  CPDS  for  each  finishing  material 
and  thinner  and  records  of  the  VHAP  content,  in  kg  VHAP/ 
kg  solids  (lb  VHAP/lb  solkjs).  as  applied,  tor  each  finishing 
method.  Sut)mit  compliance  certification  2xyyr. 

(c)  Conduct  continuous  parameter  monitoring  in  accordance 
with  § 63.804(f)(3)  of  the  proposed  rule  and  with  the  Gen- 
eral Provisions  to  subpart  A  of  part  63. 

(d)  Meet  the  requirenrients  of  (b)  and  (c),  as  applicable. 

(a)  Maintain  copies  of  the  CPDS  for  each  glue  used  and 
records  of  the  VHAP  content,  in  kg  VHAP/kg  solids  (lb 
VHAP/to  solids),  as  applied,  for  each  contact  adhesive. 
Submit  compliance  certifcation  2x/'yr. 

(b)  Conduct  continuous  parameter  monitoring  in  accordance 
with  63.804(f)(6)  of  the  proposed  rule  and  with  the  General 
Provisions  to  sut>part  A  to  part  63. 

Maintain  copies  of  CPDS  for  each  spray  booth  material.  Sub- 
mit compliance  certifcation  2x;yr. 

Foltow  work  practrce  standards  implementation  plan.  Submit 
compliance  certification  2x/yr. 


a.  Emission  Limits  for  Finishing 
Operations.  There  are  four  methods  of 
complying  with  the  finishing  material 
emission  limits  in  the  proposed  rule  as 
outlined  in  Tables  3  and  5.  These 
include  an  averaging  approach,  the  use 
of  specific  compliant  materieils,  the  use 


of  a  control  device,  or  some 
combination  of  compHant  materials  and 
a  control  device.  There  are  also  special 
compliance  provisions  for  sources  using 
a  compliant  coatings  approach  that 
apply  coatings  using  continuous  coaters. 


An  owner  or  operator  that  chooses  the 
averaging  approach  can  demonstrate 
initial  compliance  by  recording  the  HAP 
and  solids  content,  as  reported  on  the 
certified  product  data  sheet  (CPDS),  for 
each  finishing  material  and  solvent  used 
by  the  facility  in  finishing  operations 
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and  the  quantity  of  each  solvent  and 
finishing  material  that  is  used.  A  CPDS 
is  documentation  furnished  by  coating 
suppliers  or  an  outside  laboratory  that 
provides  the  HAP  and  solids  content  of 
the  finishing  material  (or  adhesives  or 
solvent),  as  determined  using  the  EPA 
Methods  311  and  24,  respectively.  The 
EPA  Method  311.  which  is  used  to 
determine  the  HAP  content  of  a  coating 
or  solvent,  is  being  proposed  with  this 
rule.  Currently,  the  method  is  only 
applicable  for  volatile  HAP's.  A 
modified  version  of  the  test  method  is 
being  developed  for  determining  the 
HAP  content  of  coatings  in  which  the 
HAP  is  used  as  a  reactive  diluent  or  the 
HAP  is  formed  and  emitted  during  the 
curing  process.  After  it  is  completed,  the 
modified  version  of  the  method  should 
be  used  for  these  coatings.  The  owner  or 
operator  must  then  calculate  the  average 
kg  VR^  -/kg  soUds  (lb  VHAP/lb  solids) 
for  all  finishing  materials,  as  applied, 
used  at  the  facility  using  Equation  1  of 
§  63.804(a)(1)  of  the  proposed  rule. 
Initial  compliance  is  demonstrated  if, 
over  the  first  month  after  the 
compliance  date,  E  (the  average 
emission  limitation  achieved  by  the 
emission  points  participating  in  the 
averaging  approach)  is  less  than  or  equal 
to  1.0  kg  VHAP/kg  solids  (1.0  lb  VHAP/ 
lb  solids)  for  existing  sources  or  0.8  kg 
VHAP/kg  soUds  (0.8  lb  VHAP/lb  solids) 
for  new  sources.  Continuous 
compliance  is  demonstrated  by 
performing  the  same  averaging 
calculation  over  each  and  every 
subsequent  monthly  period.  A  violation 
of  the  monthly  average  would  be 
considered  a  violation  for  each 
operating  day  of  the  month,  unless  the 
affected  source  can  demonstrate  that  the 
violation  of  the  monthly  average  can  be 
attributed  to  a  paiiicular  day  or  days 
during  the  month. 

An  owner  or  operator  that  uses 
compliant  finishing  materials  can 
demonstrate  initial  and  on-going 
compliance  with  the  limits  for  affected 
stains,  washcoats,  sealers,  topcoats, 
basecoats,  and  enamels  by  recording  the 
HAP  and  soHds  content,  as  reported  in 
the  CPDS.  for  each  affected  stain, 
washcoat,  sealer,  topcoat,  basecoat,  and 
enamel  used  by  the  facility.  The  owner 
or  operator  must  then  calculate  the  kg 
VHAP/kg  sohds  (lb  VHAP/lb  solids),  as 
applied,  for  each  of  these  materials. 

If  a  finishing  material  is  thinned  with 
solvent  after  purchase,  the  HAP  and 
solids  content  reported  on  the  CPDS 
must  be  adjusted  to  account  for  HAP 
ftt)m  the  thinner  and  the  lower  soiids 
content  of  the  thinned  material.  The 
HAP  content  of  the  thinner  must  be  no 
more  than  10.0  percent  by  weight. 
Washcoats,  basecoats,  and  enamels  will 
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be  deems  1  compliant  if  they  are 
formulate  d  at  the  wood  furniture  facility 
with  a  co;  npUant  coating  and  thinners 
containing  no  more  than  3.0  percent 
HAP  by  vfeight. 

The  owAier  or  operator  of  an  existing 
source  is  n  initial  and  continuous 
complian  :e  with  the  proposed 
standards  if  the  HAP  content  of  each 
affected  slain,  sealer,  and  topcoat  is  no 
greater  thAn  1.0  kg  VHAP/kg  solids  (1.0 
lb  VHAP^b  soUds),  as  apphed;  each 
thinner  u  «d  for  stains,  sealers,  topcoats, 
and  prem  ide  washcoats,  basecoats,  and 
enamels  i  >  less  than  or  equal  to  10.0 
percent  h  \P  by  weight;  and  each 
washcoat  basecoat.  and  enamel  that  is 
formulate  i  at  the  facility  is  formulated 
with  a  CO  ting  containing  no  more  than 
1.0  kg  Vh  ^/kg  sohds  (1.0  lb  VHAP/lb 
solids)  an  1  a  thinner  containing  no 
more  thai  3.0  percent  HAP  by  weight, 
or  each  w  jshcoat,  basecoat,  and  enamel 
that  is  pu  chased  premade  has  a  HAP 
content  o  no  more  than  1.0  kg  VHAP/ 
kg  solids  1.0  lb  VHAP/lb  solids),  as 
apphed. 

The  ow  ler  or  operator  of  a  new 
source  is  n  initial  and  continuous 
complian  ;e  with  the  proposed 
standards  if  the  HAP  content  of  each 
stain  is  nj  greater  than  1.0  kg  VHAP/kg 
sohds  (l.(  lb  VHAP/lb  solids),  as 
applied:  t  le  HAP  content  of  each  sealer 
and  topcc  at  is  no  greater  than  0.8  kg 
VHAP/kg  sohds  (0.8  lb  VHAP/lb  sohds), 
as  applie( ,  each  thinner  used  for  stains, 
sealers,  ai  d  topcoats,  and  washcoats, 
basecoats  and  enamels  that  are 
purchase<  premade  is  less  than  or  equal 
to  10.0  pe  cent  HAP  by  weight;  and 
each  wasl  coat,  basecoat,  and  enamel 
that  is  for  nulated  at  the  facihty  is 
formulate  1  with  a  coating  containing  no 
more  thaii  0.8  kg  VHAP/kg  solids  (0^  lb 
VHAP/lb  fcolids)  and  a  thinner 
containin  ;  no  more  than  3.0  percent 
HAP  by  w  Bight,  or  each  one  that  is 
purchase!  premade  has  a  HAP  content 
of  no  moi  !  than  0.8  kg  VHAP/kg  solids 
(0.8  lb  W  AP/lb  solids),  as  applied.  The 
use  of  anj  finishing  material  or  thinner 
that  does  lot  meet  the  HAP  limits 
specified  n  the  proposed  rule  during 
any  day  c  institutes  a  separate  violation 
of  the  pro  >osed  rule  for  that  day. 

The  pro  sosed  standards  include 
special  cq  npliance  provisions  for 
sources  ui  ing  a  compliant  coatings 
approach  or  meeting  the  proposed 
standards  and  that  are  applying  those 
coatings  u  sing  continuous  coaters.  With 
continuoi  s  coaters.  any  coating  that  is 
not  apphe  i  to  the  parts  to  be  finished 
is  recycle(   to  the  coating  reservoir. 
Solvent  is  added  to  the  coating  reservoir 
to  ensure  he  proper  mixture  of  solids  ' 
and  solve  it  is  maintained.  In  this  case, 
the  recorc  3  may  show  that  the  VHAP 


content  of  the  coating  in  the  reser\'Oir  is 
above  the  emission  limit  and  a  sample 
of  the  coating  in  the  reservoir  may 
indicate  the  coating  is  compUant.  While 
the  records  are  the  more  accurate 
measure  of  the  VHAP  content  of  the 
coating,  they  do  not  reflect  that  there 
will  be  some  evaporation  of  the  VHAP 
from  the  coating  being  recycled  to  the 
reservoir.  In  order  to  account  for  this 
evaporation,  the  EPA  examined  special 
comphance  provisions  for  faciUties 
using  continuous  coaters.  Affected 
sources  that  are  applying  coatings  using 
continuous  coaters  have  two  options  for 
demonstrating  compliance.  These  are: 

1.  Using  compliant  coatings,  as 
determined  by  the  VHAP  content  of  the 
coating  in  the  reservoir  and  the  VHAP 
content  of  the  coating  as  calculated  from 
records;  or 

2.  Using  compliant  coatings,  as 
determined  by  the  VHAP  content  of  the 
coating  in  the  reservoir,  and 
maintaining  a  viscosity  of  the  coating  in 
the  reservoir  that  is  no  less  than  the 
viscosity  of  the  initial  coating. 

The  Agency  recognizes  that  records 
may  show  the  VHAP  content  of  a 
coating  is  higher  than  the  emission 
limitation  when  the  coating  is  applied 
with  a  continuous  coater.  However,  the 
Agency  also  recognizes  that  continuous 
coaters  are  potentially  more  efficient 
than  spray  application  systems.  In  order 
to  use  option  (2),  the  affected  source 
must  demonstrate  that  there  is  a 
relationship  between  the  viscosity  of  the 
material  and  the  HAP  content  of  the 
material.  Affected  sources  may  monitor 
the  viscosity  of  the  coating  with  a 
viscosity  meter  or  they  may  measure  the 
viscosity  each  time  solvent  is  added  to 
the  reservoir.  If  an  affected  source  does 
not  wish  to  monitor  the  viscosity  then 
records  must  demonstrate  that  the 
coating  is  compliant. 

In  determining  compliance,  sources 
using  compliant  materials  (finishing 
materials,  thinners,  adhesives)  should 
include  periods  of  startup  and 
shutdown  because  startups  and 
shutdowns  should  not  affect  compliance 
with  the  rule. 

Owners  or  operators  can  also  comply 
with  the  proposed  rule  by  using  a 
control  device.  Initial  comphance  is 
demonstrated  by  conducting 
performance  testing  in  accordance  with 
§  63.805  of  the  proposed  standards  and 
the  General  Provisions  to  subpart  A  of 
part  63.  The  overall  control  efficiency 
(R)  that  is  required  by  the  standards  is 
that  which  corresponds  to  £«  in 
Equation  2  of  §  63.804(a)(3)  being  less 
than  or  equal  to  1.0  kg  VHAP/kg  sohds 
(1.0  lb  VHAP/lb  solids)  for  existing 
sources  or  0.8  kg  VHAP/kg  solids  (0.8  lb 
VHAP/lb  solids)  for  new  sources. 
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Owners  or  operators  using  this  approach 
can  demonstrate  continuous  compliance 
with  the  regulation  by  continuously 
measuring  and  recording  site-specific 
operating  parameters,  the  values  of 
which  are  established  by  the  owner  or 
operator  during  the  initial  comphance 
test.  The  operating  parameter  value  is 
defined  as  the  minimum  or  maximum 
value  established  for  a  control  device  or 
process  parameter  that,  independently, 
or  in  combination  with  one  or  more 
other  operating  parameter  values, 
determines  that  an  owner  or  operator  is 
complying  with  the  apphcable  emission 
limitation  or  standards.  The  parameters 
that  would  be  monitored  under  the 
control  system  scenarios  expected  in 
this  industry  are  discussed  in  section 
VI.G. 

Owners  or  operators  that  choose  to 
use  a  combination  of  techniques  to 
demonstrate  compliance  must  follow 
each  applicable  compliance  technique. 
For  example,  if  a  source  uses  a  control 
device  to  control  emissions  fi-om  one 
emission  point  (e.g.,  one  finishing  step) 
and  compliant  finishing  materials  for 
the  other  finishing  steps,  the 
compliance  provisions  associated  with 
both  control  devices  and  compliant 
finishing  materials  apply.  To  determine 
the  overall  control  efficiency  (R)  that  is 
required  to  comply  at  the  affected 
emission  points.  Equation  2  must  be 
used.  However,  Ebc  will  only  include 
those  finishing  materials  and  solvents 
being  directed  to  the  control  device 
rather  than  all  finishing  materials  and 
solvents  as  shown  in  Equation  1. 

b.  Emission  limits  for  Gluing 
Operations.  The  proposed  rule  also 
identifies  emission  limits  for  gluing 
operations.  The  proposed  rule  would 
limit  the  HAP  content  of  contact 
adhesives. 

There  are  two  methods  of  complying 
with  the  emission  limits  for  contact 
adhesives  in  the  proposed  rule  as 
outhned  in  Tables  3  and  5.  These  are 
the  use  of  compliant  materials  or  the  use 
of  a  control  device. 

/^  owner  or  operator  that  uses 
compliant  contact  adhesives  can 
demonstrate  initial  and  on-going 
compliance  with  the  contact  adhesive 
limits  (kg  VHAP/kg  sohds)  by  recording 
the  HAP  and  solids  content,  as  reported 
on  the  CPDS,  for  each  contact  adhesive 
used  by  the  facihty.  The  owner  or 
operator  must  then  calculate  the  kg 
VHAP/kg  sohds  (lb  VHAP/lb  sohds).  as 
apphed,  for  each  of  the  contact 
adhesives.  If  a  contact  adhesive  is 
thinned  with  solvent  after  purchase,  the 
HAP  and  solids  content  reported  on  the 
CPDS  must  be  adjusted  accordingly  to 
show  compliance  with  the  standards. 


The  owner  or  operator  is  in  initial  and 
continuous  comphance  with  the 
proposed  standards  if  the  HAP  content 
of  each  contact  adhesive  is  no  greater 
than  1.0  kg  VHAP/kg  soUds  (1.0  lb 
VHAP/lb  sohds),  as  apphed,  for  existing 
sources  or  0.2  kg  VHAP/kg  solids  (0.2  lb 
VHAP/lb  solids),  as  applied,  for  new 
sources. 

The  owner  or  operator  of  an  affected 
source  using  foam  adhesives  (contact 
adhesives  used  for  upholstery 
operations),  to  manufacture  products 
that  meet  the  upholstered  seating 
flammability  testing  requirements  of 
Cahfomia  Technical  Bulletin  116, 117, 
or  133,  the  Business  and  Institutional 
Furniture  Manufactiu-ers  Association's 
(BIFMA)x5.7,  UFAC  Flammabihty 
Testing,  or  any  similar  requirements 
from  local.  State,  or  Federal  fire 
regulatory  agencies  is  in  initial  and 
continuous  compliance  with  the 
proposed  standards  if  the  HAP  content 
of  each  foam  adhesive  is  no  greater  than 
1.8  kg  VHAP/kg  sohds  (1.8  lb  VHAP/lb 
sohds),  as  applied,  for  existing  sources 
or  0.2  kg  VHAP/kg  solids  (0.2  lb  VHAP/ 
lb  solids),  as  apphed,  for  new  sources. 
The  use  of  any  contact  adhesive  that 
does  not  meet  the  HAP  limits  specified 
in  the  proposed  rule  during  any  day  is 
a  violation  of  the  proposed  rule  for  that 
day. 

Owners  or  operators  may  also  comply 
with  the  proposed  rule  for  contact 
adhesives  by  using  a  control  device. 
Initial  compliance  is  demonstrated  by 
conducting  performance  testing  in 
accordance  with  §  63.805  of  the 
proposed  standards  and  the  General 
Provisions  to  subpart  A  of  part  63.  The 
overall  control  efficiency  (R)  that  is 
required  by  the  standards  is  that  which 
corresponds  to  G,c  in  Equation  3  of 
§  63.804(c)(2)  being  less  than  or  equal  to 
1.0  kg  VHAP/kg  solids  (1.0  lb  VHAP/lb 
solids)  for  existing  sources  or  0.2  kg 
VHAP/kg  sohds  (0.2  lb  VHAP/lb  solids) 
for  new  sources.  Owners  or  operators 
using  this  approach  can  demonstrate 
continuous  compliance  with  the 
regulation  by  continuously  measuring 
and  recording  site-specific  operating 
parameters,  the  values  of  which  are 
established  by  the  owner  or  operator 
during  the  initial  compliance  test.  TTie 
operating  parameter  value  is  defined  as 
the  maximum  or  minimum  value 
established  for  a  control  device  or 
process  parameter,  that  independently, 
or  in  combination  with  one  or  more 
other  parameter  values,  determines  that 
an  owner  or  operator  is  complying  with 
the  applicable  emission  limitation  or 
standards.  The  parameters  that  would 
be  monitored  imder  the  control  system 


scenarios  expected  in  this  industry  are 
discussed  in  section  VI.G. 

c.  Emission  Limits  for  Cleaning 
Operations.  Compliance  with  the 
emission  limits  for  the  strippable  spray 
booth  material  can  be  demonstrated 
through  a  CPDS.  OvN-ners  or  operators 
would  demonstrate  on-going 
compliance  by  submitting  a  compliance 
certification  with  the  semiannual 
reports  required  by  §  63.807(c)  of  the 
proposed  rule  stating  that  compliant 
spray  booth  coatings  continue  to  be 
used.  The  owner  or  operator  is  in  initial 
and  continuous  compliance  with  the 
proposed  rule  if  the  VOC  content  of 
each  strippable  spray  booth  coating  is 
no  greater  than  0.8  kg  VOC/kg  .>©!;ds 
(0.8  lb  VOC/lb  sohds).  as  apphed.  The 
apphcation  of  any  strippable  spray 
booth  coating  that  does  not  meet  the 
VOC  hmit  specified  in  the  proposed 
rule  during  any  day  is  a  violation  of  the 
proposed  rule  for  that  day. 

d.  Work  Practice  Standards. 
Compliance  with  the  work  practice 
standards  is  demonstrated  if  the  Woik 
Practice  Implementation  Plan  is 
developed  and  followed.  Owners  or 
operators  would  demonstrate  on-going 
compliance  by  submitting  a  compliance 
certification  with  the  semiannual 
reports  required  by  §  63.807(c)  of  the 
proposed  rule  stating  that  the  Work 
Practice  Implementation  Plan  was  being 
followed.  Failure  to  implement  any  of 
the  provisions  of  the  Work  Practice 
Implementation  Plan  during  any  day  is 
a  violation  of  the  proposed  rule  for  that 
day. 

D.  Reporting  and  Recordkeeping 
Requirements 

Most  of  the  reporting  and 
recordkeeping  provisions  of  the  General 
Provisions  to  this  subpart  apply  to  aU 
sources  subject  to  the  proposed 
standards.  A  summary  of  these 
requirements  and  the  additional 
reporting  and  recordkeeping 
requirements  that  are  specific  to  this 
source  category  is  presented  in  Table  6. 
The  General  Provisions  are  apphcable  to 
all  sources  subject  to  the  proposed  rule 
that  are  using  control  devices  for 
compliance.  However,  as  indicated  in 
Table  6,  some  requirements  of  the 
General  Provisions  apply  only  to  control 
devices,  continuous  monitors,  etc.  and 
are  not  pertinent  to  sources  complying 
through  the  use  of  comphant  materials 
(finishing  materials,  adhesives, 
strippable  spray  booth  coatings).  Table  1 
of  the  proposed  rule  specifically  cites 
which  sections  of  the  General 
Provisions  do  not  apply  to  sources  using 
compliant  materials. 
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Table  6.— Reporting  and  Reo  )rdkeeping  Requirements  of  the  Proposed  Rule 


Requirement 


§63.6(6):  Opefation  and  maintenance  requirements  (inciiding 
preparation  of  startup,  shutdown,  mattunction  pJan). 

§63.7(lj):  Notification  of  performance  test ;......', 

(c):  Site-spedfic  test  plan , 

(g):  Report  of  performance  test  results 

§  63.8(d):  Corrlinuous  monitoring  system  (CMS)  quality  ointroi 
program, 
(e):  Notification  of  performance  evaluation  for  CMS  anc 
specific  test  p(an  lor  CMS. 

(e):  Report  of  CMS  performance  results  .._ 

§63.9(t):  Initial  notification  requirements 

(b):  Notification  of  anticipated  startup „. 

(b):  Notification  of  actual  startup „ 

{h):  Notification  of  compliance  status ..". 


§63.10(b):  Maintain  all  required  information  for  5  years  ... 

(c):  Additional  recordkeeping  for  CMS 

(d):  Startup,  shutdown,  arxl  malfunction  reports „, 

(e):  Excess  emissions  and  CMS  perfonnance  report, 
summary  report 


ar>l 


fin- 
the 


,  provi  le: 
I  Kmi  5 


equip  nent 


1.  Provide  a  list  of  the  types  and  quantities  of  each  regulate  I 
ishing  material,  adhesive,  and  cleaning  material  used, 
VHAP  and  solids  content  of  each. 

2.  To  demonstrate  Initial  compliance  with  the  standard,  j- 
Calculatiorts  to  demonstrate  compliance  with  emission 
Work  practice  implenr>entatk)n  plan,  Including: 

Inspection  and  maintenance  plan  to  address 
leaks; 
Operator  training  program; 

Description  of  cleaning/Vrash-off  solvent  tracking  system 
Formulatk)n  assessnient  plan. 

3.  To  demonstrate  ongoing  compliance,  sutxnit  semiannua 
port  of:.  ^ 

Calculations  to  demonstrate  con^iance  with  emisston 

averaging  approach  is  used;  or. 
Compliance  certification,   if  compliant  finishing   materials 

used;  and. 
Compliance  certification  associated  with  thinners,  adhesives 

spray  txxjth  materials;  and. 
Certifkatkjn  that  work  pracUce  standards  are  being  followed; 
The  quantity  ol  cleaning  and  wash  off  solvent  that  is  \.^^ 

monthly  in  cases  of  noncompliance,  a  description  of  metl  ods 

used  to  attain  compliance 


liml  s, 


Due  date* 


Applicability 


General  Provisions'' 


stte- 


and 


By  tlie  compliarK»  date 


60  days  prior  to  test 
60  days  prior  to  test 
60  days  after  test .... 
N/A 


With  performance  test  notifica- 
tion or  60  days  prk)r  to  test. 

60  days  after  test 

120  days  after  effective  date*"  .. 

30-60  days  prior  ., 

15  days  afler -. 

60  days  after  compliance  dem- 
onstration''. 

N/A  

N/A ... 

2x/yr 

2x/yr 


Sources  using  add-on  controls. 

Sources  using  add-on  controls. 
Sources  using  add-on  controls. 
Sources  using  add-on  controls. 
Sources  using  add-on  controls. 

Sources  using  VOC  CMS. 

Sources  using  VOC  CMS. 
AH  affected  sources. 
All  affected  sources. 
All  affected  sources. 
All  affected  sources. 

All  affected  sources. 
Sources  using  add-on  controls. 
Sources  using  add-on  controls. 
Sources  using  add-on  controls. 


Requ  renr,ents  Specific  to  This  Rule 


Recordkeepir)g 


Submit  with  compljance  status 
report  required  by  §  63.9(h). 


re- 
,  if 

are 


and 

and 
sed 


All  affected  sources. 


Sources  using  average  approach  or  com- 
pliant coatings.  All  affected  sources. 


2x/yr  (overrides  §  63.10(e);  no 
exemptk)ns  for  no  episodes 
of  incompliance). 


Sources  using  average  approach  or  conrv 
pliant  coatings.  All  affected  sources. 


^Th^  J^^ri'™iS!')!i*'^o*?^  ^  ttx>se  items  that  must  be  submitted  to  the  Administrator  (or  the  permitting  authority) 
in  dISl:  t;?rtlSte%tTbSf^mr5?r''°"'  "^'  '°  '"  r"^'  '"^''*  *°  ^'^  "'"'^^  Each^urceKJ'Slw  the  General  Prov^ions 
It^  ^Jl^i'^  ^V^,  ^  ^'®.°'  promulgation  of  the  stancferd  In  the  Federal  Register 


In  general,  existing  affected  sources 
will  be  required  to  submit  the  following 
reports: 

(1)  The  initial  notification  required  bv 
§  63.9(b): 

(2)  The  compliance  status  information 
report  required  by  §63.9(h}  that  should 
include  calculations  or  performance  test 
rusults  demonstrating^compliance  with 
the  emission  limits; 


(3)  Semiuuiual 
complianc  i 
Implemen  ation 

(4)  If  con 
thinners, 
approach 

reports  del  lonstrating 
complianc  ; 
and 

(5)Ifao 
reports  as  lei 


reports  certifying 
with  the  Work  Practice 
Plan; 

pliant  finishing  materials, 
adhesives,  or  an  averaging 
being  used,  semiannual 

on-going 
with  the  emission  limits; 


ntrol  device  is  being  used, 
quired  by  §§63.6  through 


63.10  of  the  General  Provisions  to 
subpart  A  of  part  63. 

IV.  Summary  oflmpacts 

A.  Environmental  Impacts 

This  section  will  discuss  the 
incremental  increase  or  decrease  in  air 
pollution,  water  pollution  and  solid 
waste  generation  that  would  result  fn>m 
implementing  the  proposed  standards. 
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Nationwide  impacts  are  provided  for 
existing  sources. 

1.  Air  Pollution  Impacts 

The  HAP  emissions  from  finishing 
and  gluing  operations  are  controlled 
through  emission  limits  on  the  finishing 
materials  and  contact  adhesives  used  by 
the  industry  and  through  work  practice 
standards.  Emissions  from  cleaning 
operations  will  be  reduced  through 
work  practice  standards  and  an 
emission  limit  for  slrippable  spray 
booth  coatings.  Emissions  of  VOC  that 
arc  both  HAP  and  non-HAP  may  be 
controlled  in  the  process  of  meeting  the 
requirements  for  HAP  reduction.  The 
quantity  of  those  non-HAP  VOC's  that 
will  be  removed,  however,  has  not  been 
quantified.  The  estimated  primary  and 
secondary  air  pollution  impacts  that 
would  result  from  implernenlirg  the 
proposed  standards  are  summarized 
below. 

a.  Primary  Air  Pollutjon  Impacts.  The 
immediate  air  pollution  impacts 
resulting  from  the  proposed  standards 
would  be  a  reduction  in  the  emission  of 
HAP  by  the  source  category.  At  baseffhe 
conditions  (i-e.,  the  conditions  that  exist 
in  the  absence  of  NESHAP),  total 
estimated  HAP  emissions  from  existing 
sources  are  50,584  Mg/yr  (55,744  tons/ 
yr).  If  the  proposed  standards  were 
enacted,  tliese  emissions  would  drop  to 
approximately  20,825  Mg/yr  (22.949 
tons/yr).  This  is  a  total  estimated  HAP 
emission  reduction  of  29,759  Mg/vr 
(32,795  tons/yr).- 

The  actual  reduction  in  emissions 
may  be  larger  than  that  estimated  here 
because  the  estimate  did  not  account  for 
the  reduction  of  HAP  from  a  number  of 
the  work  practice  standards.  While  most 
of  the  work  practice  standards  are 
expected  to  reduce  emissions,  it  is 
difficult  to  quantif}'  the  actual 
reduction.  Emission  reductions 
resulting  from  the  restrictions  on  tlie  use 
of  conventional  air  spray  guns  and  tlie 
operator  training  program  were 
cslimatod,  but  no  emission  reduction 
was  assigned  to  the  other  work  practice 
standards.  Therefore,  the  emission 
reduction  presented  here  does  not 
refiect  the  total  reductions  that  may  be 
achieved  through  the  work  practice 
standards. 

The  proposed  standards  could  also 
potentially  result  in  a  decline  in  VOC 
emissions  and  a  reduction  in  ozone  or 
photochemical  smog.  While  the  HAP 
limits  do  not  require  the  use  of  lower- 
VOC  materials,  the  work  practice 
standards  should  reduce  the  use  of  VOC 
containing  materials  and,  therefore, 
VOC  emissions. 

b.  Secondary  Air  Pollution  Impacts. 
The  proposed  standards  are  not 


expected  to  result  in  any  secondary  air 
pollution  impacts.  Secondary  emissions 
of  air  pollutants  typically  result  from 
generation  of  the  energy  needed  to 
operate  control  devices.  If  some 
facilities  choose  to  meet  the  proposed 
standards  through  the  use  of  control 
devices  there  could  be  some  secondary 
air  pollution  impacts  resulting  from  the 
use  of  these  devices.  These  have  not 
been  quantified  here  because  it  is 
anticipated  that  most  facilities  will  meet 
the  limits  through  the  use  of 
reformulated  materials. 

2.  Water  Poilufjon  Impacts 

The  proposed  standards  are  expected 
to  have  no  impact  on  water  pollution 
because  walerborne  coatings  are  not 
required  to  meet  the  proposed  en;ission 
limitations.  However,  the  Agency 
requests  comment  on  whether  this 
assessment  is  correct  and  whether  or  not 
an  expansion  of  the  use  of  waterborne 
finishes  and  associated  cleanup 
operations,  in  response  to  the  NESH.\P. 
would  impact  water  discharge  from 
wood  furniture  manufacturing  plants. 

3.  Solid  Waste  Impacts 

The  only  iinpatit  of  the  proposed 
standards  on  solid  waste  is  a  potential 
decrease  resulting  from  the  limitation 
on  conventional  air  spray  guns. 
Conventional  air  spray  gims  have  a 
lower  transfer  efficiency,  resulting  in 
more  overspray  than  other  types  of 
spray  application  equipment.  With  the 
use  of  more  efiicient  application 
equipment,  overspray,  and  the  amount 
of  waste  solids  generated  from  this 
overspray,  is  reduced.  Due  to  the 
uncertainties  in  trying  to  quantify  this 
reduction,  no  estimate  of  the  reduction 
in  solid  waste  has  been  made. 

B.  Energy  Impacts 

The  proposed  standards  are  not 
expected  to  impact  energy  usage  by  the 
industry.  As  with  the  secondary'  air 
pollution  impacts,  there  may  be  some 
impact  on  energy  usage  if  some  facilities 
choose  to  use  control  devices  to  meet 
the  proposed  standards.  However,  these 
impacts  have  not  been  estimated 
because  facilities  are  likely  to  meet  the 
proposed  standards  through  the  use  of 
reformulated  material. 

C.  Economic  Impacts 

The  EPA  performed  an  economic 
impact  analysis  of  the  requirements 
imposed  on  the  wood  furniture  industry 
by  this  proposed  rule.  Since  tlie 
economic  impact  analysis  was 
completed,  the  proposed  standards  have 
changed.  The  cost  impacts  presented  in 
IV.D  reflect  the  changes  in  the  proposed 
standards,  but  the  economic  impacts 


presented  here  are  based  on  different 
cost  impacts.  The  economic  impact 
analysis  is  based  on  a  total  industry- 
wide capital  investment  of  513,333,900. 
an  annual  cost  of  $16,801,200.  and  a 
cost  effectiveness  of  $578/Mg  (S525/ 
ton).  Because  the  cost  impact  of  the 
proposed  standards  is  lower  than  those 
used  for  the  economic  impact  analysis, 
the  economic  impacts  presented  here 
are  expected  to  be  greater  than  the 
actual  economic  impact.  In  performing 
the  economic  impact  analysis  potential 
price,  output,  employment,  closure,  and 
secondary  effects  on  affected  segments 
of  the  wood  furniture  industry  vpre 
assessed  using  a  market  model  ui  supply 
and  demand  for  this  industry.  Potential 
small  business  impacts  were  also 
examined. 

The  economic  impact  analysis 
assessed  the  economic  impacts  of  the 
proposed  rule  on  the  household, 
cabinet,  and  commercial  segments  of  the 
wood  furniture  industry-.  Estimated 
mcirkct  price  increases  from  the 
proposed  rule  are  small,  0.07  percent  or 
less  in  each  of  the  three  segments. 
Estimated  reductions  in  market  output 
are  also  relatively  small  ranging  from 
0.03  percent  in  the  commercial  segment 
to  0.20  percent  in  the  household 
segment.  Total  employment  losses  were 
estimated  at  720  or  approximately  0.22 
percent  of  total  industry  employment. 
Most  of  these  estimated  losses  (570) 
occur  in  the  household  furniture  sector. 
Of  the  more  than  700  operations 
expected  to  be  directly  impacted,  three 
.were  predicted  to  close  due  to 
implementation  of  this  rule.  The  dollar 
value  of  total  wood  furniture  imports 
was  estimated  to  increase  by  0.43 
percent,  refiecting  both  increased 
volume  and  higher  prices. 

Potential  small  business  impacts  wcri- 
predicted  to  be  minimal.  Results  from 
the  economic  impact  and  regulator}' 
fiexibility  analyses  indicate  that  smaller 
plants  will  not  be  systematically 
impacted  more  severely  than  larger 
operations.  Moreover,  the  vast  majcritv 
of  small  operations,  which  will  not  be 
subject  to  the  requirements  of  the 
proposed  rule,  may  benefit,  to  some 
extent,  from  slightly  increased  w^ood 
furniture  prices. 

D.  Cost  Impacts 

For  existing  major  sources,  the 
proposed  standards  are  estimated  to 
result  in  a  total  industry-wide  capital 
investment  of  S7.046.600.  This  cost 
includes  the  capital  cost  of  equipment 
required  to  achieve  compliance  with  the 
proposed  standards.  The  annuel  cost 
associated  with  the  proposed  standards 
is  SI  5.279.600.  This  cost  includes  the 
capital  cost  of  control  (annualized. 


Federal  Register  /  Vol.  59.  No.  233  /  Tuesday,  December  6.  1994  /  Proposed  Rules  62665 


62664 


Federal  Register  /  Vol.  59.  No. 


233  /  Tuesday,  December  6,  1994  /  Proposed  Rules 


l«|di 


assuming  a  7-percent  interest  rate  and  a 
10-year  equipment  life),  annual 
operating  cost  including  the  additional 
cost  of  using  reformulated  materials, 
worker  training,  increased  labor,  and 
annual  compliance,  recordkeeping,  and 
reporting  costs.  The  annual  control  cost 
is  approximately  $10,779,600  and  the 
aimual  compliance,  recordkeeping  and 
reporting  cost  is  approximately 
$4,500,000.  The  associated  cost 
effectiveness  of  the  proposed  standards 
is  $513/Mg  ($466/ton). 

V.  Decision  Process  for  NESHAP 
Development 

A.  Source  of  Authority  for  NESHAP 
Development 

Section  112  of  the  Clean  Air  Act  gives 
the  Environmental  Protection  Agency 
the  authority  to  establish  national 
standards  to  reduce  air  emission?  from 
sources  that  emit  one  or  more  HAP. 
Section  112(b)  contains  a  list  of  HAP  to 
be  regulated  by  NESHAP.  Section  112(c) 
directs  the  Agency  to  use  this  pollutant 
hst  to  develop  and  pubUsh  a  list  of 
source  categories  for  which  NESHAP 
will  be  developed;  this  list  was 
published  in  the  Federal  Register  on 
July  16, 1992  (57  FR  31576).  The 
Agency  must  list  all  known  categories 
and  subcategories  of  "major  sources" 
that  emit  one  or  more  of  the  Usted  HAP. 
A  major  source  is  defined  in  section 
112(a)  as  any  stationary  source  or  group 
of  stationary  sources  located  within  a 
contiguous  area  and  under  common 
control  that  emits  or  has  the  potential  to 
emit  in  the  aggregate,  considering 
controls,  10  tons/yr  or  more  of  any  one 
HAP  or  25  tons/yr  or  more  of  any 
combination  of  HAP. 

B.  Criteria  for  Development  of  NESHAP 

The  NESHAP  are  to  be  developed  to 
control  HAP  emissions  from  both  new 
and  existing  sources  according  to  the 
statutory  directives  set  out  in  section 
112(d)  of  the  Act.  The  statute  requires 
the  standards  to  reflect  the  maximum 
degree  of  reduction  in  emissions  of  HAP 
that  is  achievable  for  new  and  existing 
sources.  This  control  level  is  referred  to 
as  the  "maximum  achievable  control 
technology"  (MACT).  The  selection  of 
MACT  must  reflect  consideration  of  the 
cost  of  achieving  the  emission 
reduction,  any  nonair  quaUty  health  and 
environmental  impacts,  and  energy 
requirements  for  control  levels  more 
stringent  than  the  MACT  floors. 

The  MACT  floor  is  the  least  stringent 
level  for  MACT  standards.  For  new 
sources,  the  standards  for  a  soiu-ce 
category  or  subcategory  "shall  not  be 
less  stringent  than  the  emission  control 
that  is  achieved  in  practice  by  the  best 


controlled  similar  source,  as  determined 
by  the  Administrator"  [section 
112(d)(3|].  Existing  source  standards 
should  Ib  no  less  stringent  than  the 
average  Amission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  lources  for  categories  and 
subcatea)ries  with  30  or  more  sovuces 
or  the  bst  performing  5  sources  for 
categories  or  subcategories  with  fewer 
than  30  sources  [section  112(d)(3)]. 
Althoi  gh  NESHAP  are  normally 
structure  d  in  terms  of  numerical 
emission  limits,  alternative  approaches 
are  some  times  necessary.  In  some  cases, 
physical  y  measuring  emissions  from  a 
source  n  ay  be  impossible  or  at  least 
impracti  :able  because  of  technological 
and  ecoi  omic  limitations.  Section 
112(h)  ai  ithorizes  the  Administrator  to 
promulg  ite  a  design,  equipment,  work 
practice,  or  operational  standard,  or 
combina  ion  thereof,  in  those  cases 


where  it 


is  not  feasible  to  prescribe  or 


enforce  i  n  emissions  standard. 


VI.  Rati(  nale 

The  fa  lowing 
rationale 
standarc  i. 


A. 
Category 

1. 


sections  explain  the 
used  in  selecting  the  proposed 


Selec^on  of  Pollutants  and  Source 
of  Pollutants 


Select  on 

The  SI  ecific  pollutants  regulated  by 
the  prop  )sed  standards  are  those 
compoui  ids  that  are  listed  as  HAP  in 
section  1 12(b)  of  the  Act.  In  the  wood 
fumitun  (surface  coating)  source 
category  HAP  are  emitted  from 
finishinj .  gluing,  cleaning,  and  washoff 
operatic  is. 

The  H  \P  most  commonly  used  by  the 
wood  fu  niture  industry  are  VOC's  used 
as  solve]  ts  in  the  finishing  materials 
and  incl  ide  toluene,  xylenes,  methanol, 
methyl  e  ihyl  ketone  (MEK),  and  methyl 
isobutyl  ketone  (MIRK).  Another 
material  used  in  finishing  operations  in 
this  indi  stry  is  thinner,  which  is  used 
to  dilute  finishing  materials  purchased 
from  an  autside  source.  Thinners 
contain  i  )ne  or  several  of  the  HAP 
previous  ly  noted  and,  therefore,  are  a 
source  o  '  HAP  emissions.  Nonvolatile 
HAP  tha :  are  contained  in  the  finishing 
material ;  used  by  wood  furniture 
manufac  turers  are  typically  in  the 
pigment ;  and  include  chromium,  cobalt, 
and  man  ganese. 

,  Cluin|  operations  are  also  sources  of 
HAP  em  ssions.  Formaldehyde  is 
containe  d  in  urea-formaldehyde  resins 
and  is  ei  litted  during  gluing  operations, 
as  well  { s  during  the  storage,  use,  and 
cutting  <  f  composite  wood  products  that 
contain  hese  cured  resins.  Contact 
adhesivt  s  contain  volatile  solvents  such 


as  1,1,1-trichloroethane,  methylene 
chloride,  toluene,  and  n-hexane  that  are 
HAP. 

The  solvents  contained  in  cleaning 
and  washoff  materials  are  typically  the 
same  solvents  that  are  found  in  the 
coating  formulations.  Those  that  are 
HAP  (identified  above)  are  regulated  by 
the  proposed  standards. 

2.  Selection  of  the  Source  Category 

The  source  category  regulated  by  the 
proposed  standards  is  wood  furniture 
(surface  coating).  Specifically,  major 
sources  of  HAP  emissions  are  covered 
by  the  proposed  rule;  i.e.,  sources  that 
have  the  potential  to  emit,  considering 
controls,  9.1  Mg/yr  (10  tons/yr)  of  any 
one  HAP  or  22.7  Mg/yr  (25  tons/yr)  of 
multiple  HAP.  Table  2  lists  the  many 
products  that  are  manufactured  by  the 
source  category  and  illustrates  the 
diversity  of  the  industry.  As  indicated 
in  Table  2,  the  proposed  rule  applies  to 
facilities  included  in  at  least  nine  SIC 
codes  because  some  or  all  of  the 
facilities  that  are  included  in  these  SIC 
co^s  produce  wood  furniture.  The  SIC 
codes  listed  in  Table  2  are  estimated  to 
include  greater  than  11,000  facilities.  Of 
these,  it  is  estimated  that  750  sources 
arc  major.  This  estimate  is  based  on  data 
collected  from  EPA's  survey  of  the 
industry.  The  remaining  sources  are 
thought  to  be  area  sources,  or  synthetic 
area  sources,  and  as  such  would  not  be 
subject  to  the  proposed  rule  (see  related 
discussion  in  section  VI.A.2.b). 

a.  Subcategorization.  Section  112(d) 
of  the  Clean  Air  Act  gives  the 
Environmental  Protection  Agency  the 
authority  to  distinguish  among  classes, 
types,  and  sizes  of  sources  within  a 
source  category  in  establishing 
standards.  There  are  many  reasons  for 
subcategorizing  a  source  category.  A 
primary  reason  for  subcategorizing  a 
source  category  is  that  different  types  of 
control  techniques  may  be  appropriate 
depending  on  the  type  of  product 
manufactured,  the  manufacturing 
process,  and  the  size  of  the  plant.  Due 
to  the  diversity  of  this  source  category', 
the  Committee  considered 
subcategorizing  the  source  category  by 
industry  market  segment  (e.g.,  kitchen 
cabinet  manufacturers,  residential 
furniture,  upholstered  furniture,  etc.) 
and  by  manufacturing  process  (e.g., 
finishing  a  piece  before  it  is  assembled, 
finishing  a  piece  after  assembly). 

Discussions  of  subcategorization 
occurred  through  several  regulatory 
negotiation  meetings.  A  recurring  issue 
during  the  discussions  was  the 
difficulty  in  assigning  a  facility  to  one 
subcategory.  Some  wood  furniture 
facilities  manufacture  products  for 
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different  market  segments  and^ome  use 
multiple  manufacturing  processes. 

As  the  data  were  evaluated  and  the 
recommended  format  of  the  standards 
was  developed,  it  became  apparent  that 
the  proposed  standards  were  most  likely 
going  to  be  a  limit  on  the  pounds  of 
HAP  emitted  per  poimd  of  solids  used 
at  a  source  (see  section  VI. D).  The 
Committee's  review  of  the  data  revealed 
that  the  HAP  limit  of  faciUties  in  the 
source  category  did  not  vary 
significantly  according  to  the  industry 
market  segment,  the  size  of  the  facility, 
or  the  manufacturing  process.  In 
addition,  subcategorization  by  market 
segment  could  not  address  the  diversity 
of  the  industry  as  there  was  as  much 
variation  in  the  types  of  control 
techniques  used  within  each  market 
segment  as  between  the  market 
segments. 

Another  aspect  that  the  Committee 
discussed  was  the  potential  for 
subcategorization  to  limit  the  flexibility 
of  sources  in  complying  with  the 
standards.  One  compliance  method 
under  consideration  (and  ultimately 
included  in  the  proposal)  was  one  that 
allowed  averaging  across  various 
finishing  steps  within  a  facility.  In  this 
industry,  however,  the  finishing  steps 
could  be  within  different  subcategories 
and  the  EPA  interprets  the  Act  as  not 
allowing  averaging  across  subcategories 
for  compUance  determinations.  This 
made  subcategorization  less  attractive  to 
the  Committee. 

The  Committee  decided  that  the 
disadvantages  of  subcategorizing  this 
industry  outweighed  any  benefits  to 
either  the  affected  sources  or  to 
regulators.  Instead,  the  Committee 
worked  to  allow  multiple  compliance 
techniques  that  could  address  the 
operational  differences  among  the 
various  segments  within  the  source 
category. 

b.  Area  Source  Evaluation.  Of  the 
estimated  11,000  sources  in  this  source 
category,  over  10,000  are  thought  to  be 
area  sources.  The  Agency  also  expects 
that  some  sources  (known  as  "synthetic 
area"  sources)  will  apply  for  a  Federally 
enforceable  limit  on  their  potential  to 
emit  through  the  Title  V  permitting 
program  or  some  other  Federally 
enforceable  program  so  that  they  are  no 
longer  considered  major.  A  "synthetic 
area"  source  is  a  source  that  has 
obtained  a  Federally  enforceable  limit 
that  will  preclude  the  source's  HAP 
emissions  firom  exceeding  10  tons  per 
year  of  any  one  HAP  or  25  tons  per  year 
of  any  combination  of  HAP;  without  this 
limit  the  source  is  considered  major. 
The  proposed  standards  do  not  apply  to 
area  soiuces  (including  synthetic  area 
sources). 


B.  Selection  of  Emission  Points 

The  specific  emission  points 
regulated  by  the  proposed  standards  are 
finishing,  gluing,  cleaning,  and  washoff 
operations,  all  of  which  are  described  in 
section  II.  At  some  wood  furniture 
facilities,  only  finishing  and  cleaning* 
operations  will  occur.  At  others,  all  four 
operations  will  take  place.  Finishing 
operations  may  be  a  small  part  of  some 
plant  operations  (e.g.,  upholstered 
furniture),  or  may  comprise  the  majority 
of  plant  operations  (e.g.,  residential 
furniture).  Nonetheless,  finishing, 
gluing,  cleaning,  and  washoff  operations 
are  the  primary  HAP  emission  sources 
at  wood  furniture  facilities. 

The  proposed  standards  for  finishing 
and  cleaning  operations  were  developed 
within  the  framework  of  the  regulatory 
negotiation  described  in  section  LB.  The 
proposed  standards  for  gluing 
operations  were  developed  by  the 
Agency  because  adhesive  suppliers 
were  not  represented  on  the  Committee. 
However,  the  Agency  did  consult  with 
adhesive  suppliers  and  operators  that 
perform  gluing  operations  in  developing 
the  proposed  standards.  The  EPA  survey 
of  the  industry  also  included  questions 
concerning  gluing  operations. 

The  EPA  analysis  indicates  that  there 
are  four  primary  types  of  adhesives  used 
by  the  wood  furniture  industry:  hot 
melts,  polyvinyl  acetate  (PVA) 
adhesives,  urea-formaldehyde  (UF) 
resins,  and  contact  adhesives.  The 
proposed  standards  do  not  regulate  UF 
resins,  hot  melts,  or  PVA  adhesives. 

The  EPA  has  explored  the  issue  of  UF 
resins  in  developing  the  NESHAP  and 
has  decided  not  to  control  formaldehyde 
emissions  from  UF  resins  in  the 
proposed  standards.  Urea- formaldehyde 
resins  were  removed  from  consideration 
during  the  regulatory  negotiation 
because  the  Committee  members  did  not 
represent  parties  that  would  be 
significantly  affected  by  these 
provisions.  The  EPA  investigated  UF 
resins  outside  of  the  negotiation  using 
survey  data,  studies,  and  in  meetings 
with  the  manufacturers  and  users. 

The  major  use  of  UF  resins  in  the 
furniture  industry  is  the  manufacture  of 
plywood.  A  furniture  facility  may  make 
plywood  for  later  use  or  glue  decorative 
wood  veneers  to  a  wood  substrate  as 
part  of  the  manufacturing  process.  Both 
of  these  processes,  however,  are 
considered  to  be  plywood 
manufacturing.  "Thus,  it  makes  sense  to 
control  formaldehyde  emissions  from 
UF  resins  in  a  broader,  more 
comprehensive  format  through  the 
NESHAP  for  Plywood  and  Particleboard 
Manufacturing  that  is  scheduled  to  be 
promulgated  m  2000.  Accordingly,  the 


EPA  has  decided  to  defer  controlling 
emissions  fttjm  UF  resins  in  the 
proposed  standards.  In  the  interim, 
some  members  of  the  UF  resins  industry 
have  expressed  a  willingness  to  work 
together  with  the  EPA  to  explore 
scientific  approaches  to  measure 
emissions  and  evaluate  control 
technologies  that  limit  emissions  from 
UF  resins  and  wood  products 
containing  these  resins. 

Hot  melts  are  also  not  covered  by  the 
proposed  standards  because  they  are  not 
sources  of  HAP  emissions.  Hot  melts  are 
solid,  ethylene  vinyl  acetate-based 
products  that  are  used  primarily  for 
edgebanding.  which  is  the  process  of 
applying  a  laminate  to  the  edge  of  a 
countertop,  desktop,  table,  or  other 
piece  of  furniture. 

The  PVA  adhesives  are  waterbascd 
emulsions  that  have  the  potential  to 
emit  small  amounts  of  vinyl  acetate 
monomer,  a  HAP.  Typically,  PVA 
adhesives  contain  less  than  0.3  percent 
vinyl  acetate  monomer  and  are  among 
the  lowest  emitting  adhesives  used  by 
the  industry.  The  EPA  is  not  aware  of 
lower  emitting  alternatives  that  can  be 
used  for  all  applications  for  which  PVA 
adhesives  are  used.  For  this  reason,  the 
EPA  is  proposing  that  the  use  of  PVA 
adhesives  not  be  regulated  by  the 
proposed  standards. 

C.  Selection  of  Proposed  Emission 
Limits 

The  proposed  emission  limits  include 
a  HAP  emission  limit  for  finishing 
operations,  a  limit  on  the  HAP  content 
of  contact  adhesives,  and  a  limit  on  the 
VOC  content  of  strippable  spray  booth 
materials.  For  a  description  of  the 
rationale  for  selecting  the  proposed 
format  for  these  emission  limits,  refer  to 
section  \^.D. 

1 .  Determination  of  the  MACT  Floor 

Section  112  requires  the  EPA  to  set 
standards  for  existing  and  new  sources 
of  HAP  emissions  that  represent  the 
maximum  degree  of  reduction 
achievable,  taking  into  consideration  the 
cost  of  achieving  such  emission 
reductions,  any  nonair  quality  health 
and  environmental  impacts,  and  energy 
requirements.  For  determining  the 
proposed  emission  limits  for  finishing 
and  gluing  operations,  a  MACT  floor 
approach  was  used.  As  was  discussed  in 
section  V.B,  for  existing  sources  in 
source  categories  with  30  or  more 
sources,  the  MACT  floor  is  the  average 
level  of  control  that  is  achieved  in 
practice  by  the  best  performing  12 
percent  of  sources  in  the  source 
categor>'. 

Work  practice  standards  are  also 
proposed  to  limit  HAP  emissions  Srom 
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finishing,  gliiing,  cleaning,  and  washoff 
operations.  The  selection  of  the  work 
practice  standards  is  discussed  in 
section  VI.E. 

In  order  to  determine  the  MACT  floor 
for  the  wood  furniture  industry,  the  EPA 
surveyed  more  than  850  wood  furniture 
manufacturing  operations.  Facilities  of 
all  sizes  operating  under  each  of  the  SIC 
codes  of  interest  were  surveyed  in  order 
to  get  a  representative  sampling  of  the 
industry.  Responses  were  received  from 
more  than  300  sources,  91  of  which 
were  determined  to  be  major  sources. 
Information  provided  by  plants 
included  the  material  safety  data  sheet 
(MSDS)  for  each  finishing  material, 
cleaning  material,  and  adhesive 
containing  HAP  that  was  used  at  the 
plant,  as  well  as  information  on  HAP 
usage,  HAP  emissions,  finishing 
material  usage,  cleaning  solvent  usage, 
adhesive  usage,  and  control  techniques 
used  (if  any). 

a.  MACT  Floor  for  Finishing 
Operations. 

i.  Existing  sources.  As  discussed  in 
section  VI.D.,  in  evaluating  the  data 
collected  from  industry  on  finishing 
operations,  the  format  that  seemed 
technically  feasible  and  most  flexible  for 
the  entire  source  category  was  an 
emission  limit  expressed  in  terms  of 
pounds  of  volatile  HAP  (VHAP)  emitted 
per  pound  of  solids  used  (lb  VHAP/lb 
solids  [kg  VHAP/kg  solids]).  Thus,  the 
MACT  floor  for  finishing  operations'at 
existing  sources  was  calculated  as  the 
average  HAP  emission  level  (lb  HAP/lb 
sohds)  achieved  by  the  best  performing 
12  percent  of  soiu'ces,  that  is,  those 
sources  with  the  lowest  HAP  emission 
level.  The  HAP  emission  level  for  each 
facility  was  calculated  by  dividing  the 
facility's  total  HAP  usage  by  the  total 
quantity  of  solids  in  the  finishing 
materials. 

The  Agency  had  collected  sufficient 
data  on  the  HAP  usage  at  major  sources 
from  the  survey  of  the  industry,  but  did 
not  have  data  on  the  solids  content  of 
each  finishing  material  used  by  a 
facility.  Therefore,  the  coating  supplier 
for  each  major  source  calculated  the 
emission  level  for  that  source.  The 
Committee  agreed  that  data  provided  by 
coating  suppliers  were  more  accurate 
than  an  emission  level  calculated  using 
only  the  EPA's  data  base;  because  of  the 
lack  of  data  on  the  solids  content,  the 
Agency  would  have  needed  to  make 
assumptions  to  calculate  the  emission 
level  for  each  major  source. 

Because  information  was  available  on 
91  major  sources,  the  MACT  floor  was 
calculated  as  the  average  emission 
limitation  achieved  by  the  best 
performing  11  existing  sources  (i.e.,  the 
best  performing  12  percent).  The 


cabinets  (SIC  2434):  34 


Committ(  e  agreed  that  the  11  sources 
should  c<  mprise  every  type  of  wood 
furniture  operation  covered  by  the 
proposedrule.  If  the  MACT  floor  was 
calculate  1  by  looking  only  at  the 
emission  limit  of  the  top  11  soiu'ces, 
without  1 3gard  to  industry  segment,  one 
industry  (egment  could  be  "over- 
representfed."  The  Committee  was 
especially  concerned  that  one  of  the 
smaller  ijdustry  segments  could 
comprise)  the  majority  of  sources  in  the 
MACT  fl^or.  Therefore,  each  industry 
segment  jvas  represented  in  the  MACT 
floor  profortional  to  its  representation 
in  the  industry.  The  Committee  agreed 
that  the  c|Liantity  of  finishing  material 
used  was]  a  reasonable  method  for 
assessinathe  percentage  of  the  entire 
industry  Represented  by  each  industry 
segment.  Based  on  the  finishing  material 
usage  dat  i  collected  by  the  EPA  through 
its  survey  of  the  industry,  it  was 
determin  id  that  the  total  finishing 
material  isage  by  the  source  category 
was  appr  )ximately  distributed  as 
follows: 
— kitchei  I 

percen 
— residertial  furniture  (2311):  44 

percen 
— office  i  imiture  (2521):  7  percent 
— radio/'  V  cabinets  (2517):  6  percent 
— uphols  ered  furniture  (2512):  3.5 

percen 
— public  Duilding  furniture  (2531):  3 

percen 
— store  fi  (tures  (2541):  2  percent 
— other  (:  :519):  0.5  percent 

Based  ( m  the  above  distribution,  the 
Committi  e  agreed  that  the  11  plants 
comprisi  ig  the  MACT  floor  should 
include  t  le  best  performing  4  kitchen 
cabinet  p  ants  (34  percent  of  11),  5 
residentii  il  furniture  plants  (44  percent), 
1  office  fi  imiture  plant  (7  percent),  and 
1  plant  n  anufacturing  radio/TV 
cabinets  6  percent).  The  other  industry 
segments  comprised  such  a  small 
percentaj  e  of  the  soiuxe  category,  the 
Committi  e  believed  that  it  was  not 
necessar  to  represent  them  in  the 
MACT  fl  lor  analysis.  The  Committee 
also  belie  ved  that  the  industry  segments 
not  inclu  led  in  the  MACT  floor  were 
similar  ii  many  respects  to  those  that 
were  inc  uded  and  would  therefore  be 
able  to  a(  hieve  the  same  MACT  floor 
emission  Umit. 

In  revii  wing  the  data  collected  by  the 
EPA  fi'on  industry,  industry 
represent  atives  expressed  concern  that 
control  djvices  were  "over-represented" 
in  the  EP  \'s  data  base,  which  indicated 
approxin  ately  5  percent  of  major 
soiuces  >  rare  equipped  with  control 
devices,  ndustry  felt  that  they  knew  of 
each  con  rol  device  used  by  the  industry 


and  based  on  their  knowledge,  they 
believed  no  more  than  1  percent  of 
major  sources  were  equipped  with 
control  devices.  The  Conunittee  agreed 
that  approximately  1  percent  of  the 
major  sources  are  equipped  with  control 
devices.  While  the  Act  states  that  the 
MACT  floor  analysis  shall  be  based  on 
sources  for  which  the  Administrator  has 
emissions  information,  this  does  not 
mean  EPA  should  not  use  the 
information  it  has  appropriately.  Given 
that  the  Conunittee  believed  that  control 
devices  were  over-represented  in  EPA's 
data  base,  the  EPA  concluded  that  the 
MACT  floor  should  be  calculated  from 
a  population  of  facilities  that  includes 
only  1  (instead  of  4)  control  device 
(equivalent  to  1  percent  of  the  major 
sources  in  the  data  base). 

The  Agency  specifically  requests 
comments  on  this  decision.  Any 
supporting  data  that  would  justify 
additional  sources  or  fewer  sources  with 
control  devices  being  included  in  tlic 
MACT  floor  analysis  would  be 
welcomed. 

Using  the  approaches  described 
above,  the  average  HAP  emission  level 
achieved  by  the  best  performing  1 2 
percent  of  existing  sources  was 
determined  to  be  1.0  lb  HAP/lb  solids 
(1.0  kg  HAP/kg  solids),  as  applied.  As 
discussed  in  IV.D,  the  format  of  the 
emission  limitation  was  later  changed  to 
kilograms  of  volatile  HAP  per  kilogram 
of  solids,  as  applied,  (kg  VHAP/kg 
solids  [lb  VHAP/lb  solids]  as  applied). 
Therefore,  the  MACT  floor  for  existing 
sources  is  1.0  kg  VHAP/kg  solids  (1.0  lb 
VHAP/lb  solids),  as  applied. 

The  EPA  is  considering  two  possible 
meanings  for  the  word  "average"  as  the 
term  is  used  above  in  relation  to 
determining  the  MACT  floor.  First, 
"average"  could  be  interpreted  as  the 
arithmetic  mean.  The  arithmetic  mean 
of  a  set  of  measuremfents  is  the  sura  of 
the  measurements  divided  by  the 
number  of  measurements  in  the  set.  The 
EPA  has  determined  that  the  arithmetic 
mean  of  the  emissions  limitations 
achieved  by  the  best  performing  12 
percent  of  existing  sources  would  yield, 
in  some  cases,  an  emission  limitation 
that  fails  to  correspond  to  the  limitation 
achieved  by  any  particular  technology. 
In  such  cases,  the  EPA  would  not  select 
this  approach.  The  word  "average" 
could  also  be  interpreted  as  the  median 
emission  limitation  value.  The  median 
is  the  value  in  a  set  of  measurements 
arranged  in  order  of  magnitude  below 
and  above  which  there  are  an  equal 
number  of  values  (i.e.,  it  is  the  middle 
value).  This  approach  identifies  the 
emission  limitation  achieved  by  those 
sources  within  the  top  12  percent, 
alranges  those  emission  limitations  by 
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magnitude,  and  takes  the  control  level 
achieved  by  the  median  source.  This  is 
mathematically  equivalent  to 
identifying  the  emission  limitation 
achieved  by  the  soim»  at  the  94th 
percentile  level  of  emission  control. 
Either  of  these  two  approaches  could  be 
used  in  developing  standards  for 
different  source  categories. 

In  determining  the  MACT  floor  for 
this  source  category,  the  Committee 
used  the  approach  that  interprets  the 
average  as  the  arithmetic  mean.  The 
median  approach  is  not  feasible  for  the 
proposed  standards  because  it  would 
defeat  the  purpose  of  having 
proportional  representation  of  each 
industry  segment.  The  median  approach 
would  select  the  level  of  control 
achieved  by  one  facility,  the  one  at  the 
94th  percentile,  and  would  only, 
repr  sent  one  industry  segment.  In 
addition,  the  arithmetic  mean  represents 
a  technically  achievable  emission 
limitation  for  this  industry.  Of  the  11 
facilities  in  the  floor,  two  have  an 
emission  limit  of  1.0  lb  VHAP/lb  solids. 
A  range  of  options  can  be  used  to  meet 
the  1.0  lb  VHAP/lb  solids  limit;  the 
limit  does  not  require  the  use  of  either 
a  specific  technology  or  a  limited  set  of 
technologies.  The  EPA  specifically 
solicits  comments  on  its  interpretation 
of  average  in  general,  and  the  use  of  an 
arithmetic  mean  for  this  rule 
specifically. 

ii.  New  sources.  Section  112  of  the 
Act  specifies  that  the  MACT  floor  for 
new  sources  shall  be  no  less  stringent 
than  the  level  of  control  that  is  achieved 
in  practice  by  the  best  controlled  similar 
source.  The  Committee  determined  the 
MACT  floor  for  new  sources  using  an 
approach  similar  to  that  for  existing 
sources;  that  is,  one  that  represents  the 
multiple  industry  segments  within  the 
source  category.  For  new  sources,  the 
MACT  floor  was  calcjilated  by 
determining  the  HAP  limit  of  the  best 
performing  source  in  each  industry 
segment  that  comprised  the  existing 
source  MACT  floor  (kitchen  cabinets, 
residential  furniture,  radio/TV  cabinets, 
office  furniture).  Then,  a  weighted 
average  (weighted  by  the  relative 
coating  usage  of  each  industry  segment) 
was  calculated  to  determine  die  HAP 
limit  for  new  soiuces.  This  HAP  limit 
was  calculated  to  be  0.8  lb  VHAP/lb 
solids  (0.8  kg  VHAP/kg  solids),  as 
applied,  and  is  the  MACT  floor  for  new 
sources  for  all  industry  segments. 

b.  MACT  Floor  for  Gluing  Operations. 
The  proposed  standeirds  would  only 
regulate  the  HAP  content  of  contact 
adhesives.  Hot  melts  are  not  soiutres  of 
Hap  emissions,  there  are  no  lower 
emitting  alternatives  for  PVA  adhesives. 
and  regulation  of  formaldehyde  based 


adhesives  is  being  deferred  to  later 
rulemaking.  As  diacussed  in  section  II, 
contact  adhesives  are  used  primarily  for 
laminating  and  for  upholstery 
operations.  Contact  adhesives-used  for 
upholstery  operations  are  also  referred 
to  as  foam  adhesives.  The  emission  limit 
for  contact  adhesives  is  expressed  as  a 
HAP  limit,  in  pounds  of  VHAP  per 
pound  of  solids,  as  applied.  The  MACT 
floor  for  contact  adhesives  was 
determined  as  an  average  (equivalent  to 
the  mean)  of  the  HAP  Umit  achieved  by 
the  best  performing  12  percent  of 
contact  adhesives  used  by  major  sources 
in  quantities  greater  than  200  gallons 
per  year;  this  limit  was  calculated  as  1.0 
lb  VHAP/lb  solids  (1.0  kg  VHAP/kg 
solids),  as  applied.  The  HAP  limit  for 
each  contact  adhesive  was  determined 
from  data  provided  by  the  adhesive 
supplier  for  each  major  source  in  the 
EPA's  data  base  using  contact  adhesives. 
The  HAP  limit  for  the  lowest  emitting 
contact  adhesive  is  0.2  lb  VHAP/lb 
solids,  as  applied.  Thus,  the  MACT  floor 
for  contact  adhesives  used  by  new 
sources  is  a  HAP  content  of  no  more 
than  0.2  lb  HAP/lb  solids  (0.2  kg  VHAP/ 
kg  solids),  as  applied. 

2.  Selection  of  MACT 

The  Committee  proposed  that  M.\CT 
for  finishing  operations  should  be  set  at 
the  same  level  as  the  MACT  floor.  This 
proposal  was  supported  by  review  of  the 
data  on  which  the  MACT  floor  is  based. 
The  Committee  determined  that  HAP 
emission  limits  substantially  lower  than 
the  MACT  floor  were  not  being  met,  nor 
could  they  be  met  by  most  facilities  in 
the  industry  segments  comprising  the 
MACT  floor. 

It  is  expected  that  most  sources  will 
comply  with  the  proposed  standards  by 
reformulating  existing  coatings.  Control 
devices  are  not  widely  used  by  sources 
covered  by  the  proposed  rule  to  control 
emissions  from  finishing  operations.  In 
addition.  State  rules  do  not  require  this 
level  of  control,  and  the  Committee  did 
not  favor  a  proposal  that  would  mandate 
the  use  of  control  devices.  Thus,  more 
stringent  control  could  only  be  achieved 
in  most  cases  by  the  exclusive  use  of 
coatings  with  a  very  low-  or  zero-HAP 
content.  Currently,  finishing  materials 
with  a  very  low  or  zero-HAP  content 
have  not  been  demonstrated  to  be 
feasible  for  all  industry  segments. 

Another  factor  that  the  Committee 
evaluated  in  selecting  MACT  was  the 
impact  of  the  proposed  rule  when  the 
work  practice  standards  are  considered. 
These  standards  will  result  in  additional 
reduction  in  HAP  emissions.  Because 
numerical  limits  are  not  assigned  to  all 
work  practice  standards,  the  total 
reduction  in  emissions  that  results  bxim 


implementing  such  standards  is  not 
quantified.  Given  that  an  emission  Umit 
more  stringent  than  the  MACT  floor 
could  not  be  achieved  by  all  segments 
of  the  industry  and  the  fact  that  work 
practices  wiU  further  reduce  HAP 
emissions,  the  Committee  favored 
setting  the  finishing  material  emission 
limits  based  on  the  MACT  floor. 

In  selecting  MACT,  the  industry 
members  of  the  Committee  raised  the 
possibiUty  that  EPA  might,  at  some 
future  time,  conduct  rulemaking 
activities  to  expand  or  reduce  the 
current  HAP  list.  The  emission  Umits 
calculated  for  the  wood  furniture 
NESHAP  were  based  on  the  list  of  189 
hazardous  air  pollutants  published  in 
the  1990  Clean  Air  Act  and  were  not 
intended  to  apply  to  any  changes  that 
may  be  made  to  the  list  in  the  future.  In 
the  event  the  list  is  changed,  either  by 
the  addition  or  deletion  of  VHAP,  the 
Committee  recommended  that  EPA  re- 
examine the  wood  furniture  emission 
limits  and  determine  whether  it  should 
be  adjusted  to  account  for  the  change. 

The  Agency  proposes  that  MACT  for 
contact  adhesives  should  also  be  set  at 
the  same  level  as  the  MACT  floor.  (The 
Committee  was  not  involved  in 
selecting  MACT  for  gluing  operations.) 
Based  upon  discussions  with  industn,-, 
the  Agency  decided  that  an  emission 
limitation  more  stringent  than  the 
M.\CT  floor  was  not  feasible  for  contact 
adhesives. 

The  Agency  proposes  that  MACT  for 
contact  adhesives  used  for  upholstery 
operations  (referred  to  here  as  foam 
adhesives)  be  set  at  a  different  level  if 
the  product  manufactured  with  the  foam 
adhesive  meets  flammability  testing 
requirements  of  California  Technical 
Bulletin  116. 117,  or  133,  BIFMA  X  5.7, 
UP  AC  Flammability  Testing,  or  any 
similar  requirements  from  local,  State, 
or  Federal  fire  regulatory  agencies.  The 
Umit  of  1.0  lb  VHAP/lb  solids  may 
require  the  use-of  waterborne  foam 
adhesives.  Many  of  the  products 
manufactured  with  foam  adhesives  must 
meet  standards  for  flammability. 
However,  industry,  including  furniture 
manufacturers  and  adhesive  suppliers, 
have  stated  that  products  manufactured 
with  waterborne  foam  adhesives  may 
fail  these  flammability  tests.  Theroforo. 
the  EPA  has  decided  that  foam 
adhesives  used  in  products 
manufactured  by  existing  sources  that 
meet  the  flammability  standards  do  not 
have  to  meet  the  Umit  of  1.0  lb  VHAP/ 
lb  solids.  For  foam  adhesives  used  in 
products  manufactured  by  existing 
sources  that  do  not  meet  the 
flammability  standards,  the  EPA  is 
proposing  that  MACT  for  existing 
sources  be  set  at  the  MACT  floor,  that 
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is.  1.0  lb  VHAP/lb  solids  Cl.0  kg  VHAP/ 
kg  solids),  as  applied. 

The  Agency  believes  that  HAP 
emissions  &om  foam  adhesives  used  in 
products  masuiactuied  hy  existing 
sources  can  be  reduced,  hi  order  to 
establish  a  limit  for  these  adhesives,  the 
EPA  elected  to  set  a  limit  equivalent  to 
that  of  the  lowest  emitting  sohrentbome 
foam  adhesive  used  in  quantities  greater 
than  200  gallons  per  year.  This  ac^esive 
has  a  HAP  content  of  1.8  lb  VHAP/lb 
solids  (1.8  kg  VHAP/kg  solids),  as 
applied.  Therefore,  the  EPA  is 
proposing  that  MACT  for  existing 
sources  for  foam  adhesives  used  in 
products  that  meet  flammability 
standards  be  set  at  1.8  lb  VHAP/lb 
solids  (1.8  kg  VHAP/kg  solids),  as 
applied. 

Some  manufacturers  of  conlact 
adhesives  have  requested  an  exemption 
from  the  amission  limitation  for  existing 
and  new  sources  (1.0  kg  VHAP/kg  solids 
and  0.2  kg  VHAP/kg  solids, 
respectively),  for  problem  applications 
involving  nonporous  substrates  such  as 
rigid  plastic,  metal,  and  rubber. 
According  to  the  manufacturers,  these 
operations  require  solvent-dispersed 
adhesives.  Low  VOC  and  HAP 
alternatives  are  not  expected  to  be 
available  for  several  more  years. 

Manufacturers  have  also  requested  an 
exemption  for  aerosol  adhesives.  These 
adhesives  are  typically  used  by  small 
businesses  and  by  larger  businesses  for 
.  touch-up  and  repair.  According  to 
manufacturers,  they  are  highly 
specialized  systems  and  reformulation 
involves  complex  problems  that  affect 
not  only  the  adhesive  but  the  delivery 
system  as  well. 

Rather  than  allow  the  exemptions  at 
this  time,  the  Agency  has  decided  to 
request  comment  on  whether  the 
exemptions  should  be  allowed  and  any 
data  that  would  support  or  refute  the 
need  for  these  exemptions. 
Additionally,  the  Agency  specifically 
requests  comments  on  the  approach 
used  for  establishing  MACT  for  contact 
adhesives  for  existing  sources  including 
comment  on  the  following  issues: 

1.  The  appropriateness  of  excluding 
adhesives  used  in  amounts  less  than  200 
gallons  per  year,  which  the  industry  feh 
represented  a  de  minimis  usage,  from 
calculation  of  the  MACT  floor; 

2.  Calculating  the  MACT  floor  based 
on  the  average  of  the  best  performing  12 
percent  of  adhesives  for  a  data  set  that 
is  limited.  22  data  points,  but  which  the 
EPA  believes  is  representative  of  the 
industry;  and 

3.  The  appropriateness  of  setting 
MACT  for  foam  adhesives  for  existing 
sources  based  on  a  special  quality 


required 
flanunab  1 


or  the  product  (i.e., 
ily). 


D.  Select  on  of  Format  of  Proposed 
Emission  Limits 

1.  Finish  ng  Operations 

For  fin  shing  operations,  thei.VHAP 
content,  ( xpressed  as  pounds  of  VHAP 
emitted  jfer  pound  of  solids  used  (kg 
VHAP/kg  solids),  was  determined  to  be 
the  most  appropriate  format  for  the 
proposed  standards.  In  selecting  the 
format  of  the  proposed  standards,  the 
following  factors  were  considered: 

1.  The  ormat  must  accommodate 
multiple  icmpliance  techniques  for  the 
various  ii  dustry  segments; 

2.  Give:  i  the  large  number  of  small 
businesse  s  in  this  source  category,  the 
format  mi  ist  ensure  that  the  cost  of 
complian  ;e  is  not  excessive; 

3.  The  ormat  must  ensure  that  an 
equivaler  t  level  of  control  is  achieved 
by  all  aff(  ::ted  sources;  and 

4.  The   armat  must  facilitate 
enforcem  mt  by  regulatory  agencies. 

During  he  negotiation  meetings,  the 
Committe  3  considered  several  formats 
for  the  fir  ishing  operations  standards  in 
addition  1  3  the  selected  format  of 
pounds  o  VHAP  emitted  per  pound  of 
solids  use  i.  These  included:  (l)  a 
percent  el  Eciency  format,  (2)  a  limit  on 
emission;  of  HAP  per  gallon  of  coating, 
and  (3)  a  Lmit  on  emissions  of  HAP  per 
gallon  of!  olids.  For  all  HAP-hmit 
formats,  i;  icluding  the  one  selected  for 
the  propo  \ed  standards,  the  quantity  of 
hAP  usee  annually  is  calculated  as 
applied  (t  le  total  emissions  from  a 
coating  al  er  any  thiiming  by  the 
furniture  aanufacturer).  Therefore,  if 
prcpurchi  sed  coatings  were  diluted 
with  thinj  er  at  a  facility,  this  dilution 
was  accoi  nted  for.  A  Measurement 
Work  Gro  ip  comprised  of  some  of  the 
Committe  ;  members  was  established  by 
the  Comrr  ittee  to  investigate  these 
potential :  egulatory  formats. 

The  Me  isurement  Work  Group 
determine  i  that  a  percent  reduction 
format  wa  i  not  appropriate  for  this 
source  cat  sgory.  In  drfjating  a  percent 
reduction  format,  the  Measurement 
Work  Gro  ip  considered  the  fact  that 
convontio  lal  control  devices  were  not 
likely  to  b  j  the  compliance  method  of 
choice  for  this  source  category. 
Therefore,  a  straightforward 
measuren:  »nt  of  capture  and  control 
device  eff  cicncy  would  not  be 
sufficient  o  demonstrate  compliance 
with  a  spe  lific  percent  reduction. 
Instead,  to  implement  a  percent 
reduction  ormat,  baseline  conditions  at 
each  affec:  nd  source  would  have  to  be 
assessed,  j  \l  an  uncontrolled  facility  this 
would  noi  be  a  problem;  baseline 


conditions  would  be  the  current  HAP 
emission  rate.  The  percent  reduction 
would  be  applied  to  this  uncontrolled 
rate  to  calculate  the  controlled  HAP 
emission  rate  required  by  the  standards. 
Problems  with  the  percent  reduction 
format  arise,  however,  if  a  facility  has 
implemented  control  strategies  prior  to 
proposal  of  the  MACT  standards.  If  the 
same  baseline  year  is  selected  for  both 
the  uncontrolled  and  controlled  facility, 
the  controlled  facility  would  be  required 
to  control  a  greater  quantity  of  HAP 
emissions  than  the  uncontrolled  facility. 
Thus,  a  percent  reduction  format  was 
perceived  as  penalizing  sources  that 
initiated  control  strategies  prior  to 
proposal  of  the  MACT  standards.  The 
Committee  agreed  with  ihe 
Measurement  Work  Group's 
recommendation  that  a  percent 
reduction  format  not  be  selected  for  this 
source  category. 

Initially,  til 9  Measurement  Work 
Group  considered  a  limit  on  the  pounds 
of  HAP  contained  in  a  gallon  of 
finishing  material  (lb  HAP/gal),  either 
for  each  finishing  material  or  as  an 
average  across  all  finishing  matcri<i!s.  In 
analyzing  the  data,  however,  the 
Measurement  Work  Group  discovered 
that  the  pounds  of  HAP  per  gallon  of 
finishing  material  format  would  not 
credit  sources  that  switch  to  lower- 
emitting,  higher-solids  finishing 
materials.  For  example,  a  facility  using 
a  finishing  material  v/ith  a  solids 
content  of  40  percent  and  a  HAP  content 
of  3  Ib/gal  will  emit  fewer  pounds  of 
HAP  than  a  facility  using  a  finishing 
material  with  a  solids  content  of  20 
percent  and  a  HAP  content  of  2  lb/gal 
because  the  first  facility  will  use  50 
percent  less  finishing  material  than  the 
second.  Because  the  HAP  conteiit  of  a 
finishing  material  is  not  directly  related 
to  the  solids  content,  a  comparison  of 
the  emission  potential  of  two  finishing 
materials  using  a  lb/gal  format  cannot  be 
made. 

As  an  alternative  to  the  lb  HAP/gal 
format,  the  Measurement  Work  Group 
considered  a  format  of  lb  HAP/gal  of 
solids.  It  was  believed  that  this  format 
would  adequately  credit  sources  that 
converted  some  or  all  of  their 
conventional  finishing  materials  to 
higher-solids  coatings.  A  problem  with 
the  lb  HAP/gal  solids  format,  however, 
is  that  no  EPA  test  method  is  currently 
available  for  accurately  measiuing  the 
volume  of  solids  in  a  finishing  material. 

In  an  effort  to  develop  standards  that 
did  not  require  measuring  the  volume  of 
solids,  the  Measurement  Work  Group 
decided  to  explore  a  format  based  on  the 
weight  of  solids  used,  rather  than  the 
volume  of  finishing  material  or  volume 
of  solids.  In  evaliiating  a  format  of  lb 
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HAP  emitted  per  lb  solids  used,  the 
Measurement  Work  Group  first 
concluded  that  this  format  predicted 
actual  emission  reductions  better  than 
any  other  format  when  extremes  in 
finishing  materials  were  tested.  For 
example,  if  a  soim:e  were  to  increase  the 
solids  content  of  its  finishing  material 
and  decrease  its  usage  of  finishing 
materials,  the  format  of  lb  HAP/lb  solids 
properly  credited  the  source's  emission 
reduction. 

Three  potential  drawbacks  to  the 
format  of  lb  HAP/lb  solids  were 
identified  by  the  Measurement  Work 
Group.  The  first  drawback  concerned 
higher  solids  stains.  Unlike  the  film 
building  finishing  materials,  stain  usage 
is  not  directly  related  to  the  solids 
content.  A  source  could  useVhigher 
solids  stain  to  reduce  its  lb  HAP/lb 
solids  level  without  decreasing  stain 
usage  or  HAP  emissions.  The  second 
drawback  was  that  a  source  could 
double  its  film  thickness  to  reduce  the 
lb  HAP/lb  solids  value  while  increasing 
emissions.  The  third  drawback  with 
using  a  lb  HAP/lb  solids  format  is 
related  to  pigmented  finishing  materials 
such  as  basecoats  and  enamels.  Some  of 
the  pigments  used  in  these  finishing 
materials  have  a  higher  density  than  the 
solids  used  in  conventional  finishing 
materials.  While  these  finishing 
materials  typically  have  a  lower  HAP 
content  than  the  conventional  finishing 
materials  used  by  the  industry,  the  lb 
HAP/lb  solids  format  for  these  finishing 
materials  will  overestimate  the  actual 
decrease  in  emissions  because  of  the 
higher  density  of  the  solids. 

The  Work  Group  presented  its 
findings  to  the  Committee  along  with  a 
recommendation  that,  despite  the 
drawbacks,  the  lb  HAP/lb  solids  format 
was  the  most  reasonable.  Regarding  the 
first  drawback  (the  problem  with  higher 
solids  stains),  the  Work  Group  agreed 
that  this  issue  did  not  pose  a  significant 
problem  with  the  lb  HAP/lb  solids 
format.  An  analysis  of  an  extreme  case, 
that  is.  a  stain  with  a  solids  content  at 
the  upper  end  of  the  normal  range, 
indicated  that  the  error  would  be  less 
than  5  percent,  which  the  Committee 
agreed  was  an  acceptable  margin  of 
error. 

However,  another  issue  associated 
with  the  relationship  between  a  lb  HAP/ 
lb  solids  format  and  stains  was  raised  by 
industry  when  the  Committee  was 
developing  the  compliant  coatings 
approach  for  meeting  the  emission 
limitation.  As  discussed,  stains  are  low- 
solids  finishing  materials  so  formulating 
a  stain  to  meet  a  limitation  based  on 
soUds  is  difficult.  The  industry 
indicated  that  a  compliant  stain  could 
be  formulated,  but  only  if  the  emission 


limitation  applied  only  to  the  volatile 
HAP  in  the  coating.  Stains  may  contain 
small  amoimts  of  nonvolatile  HAP  such 
as  chromium  and  manganese 
compounds  for  which  there  are  no 
readily  acceptable  non-HAP 
substitutions.  The  industry  pointed  out 
that  a  significant  percentage  of  these 
nonvolatile  HAP  are  captured  and 
controlled  by  filters  in  die  spray  booths. 
A  small  percentage  may  be  emitted  fi-om 
overspray  that  is  not  captured  by  the 
filters,  but  industry  indicated  that  these 
emissions  will  be  reduced  by  the 
equipment  requirements  of  die 
proposed  standards,  which  will  reduce 
finishing  material  usage  and  overspray 
(see  discussion  of  work  practices  in 
section  VI.E.).  The  Committee  agreed 
that  these  nonvolatile  HAP  will  be 
reduced  both  by  filters  and  by  the 
application  equipment  requirements  so 
that  the  emission  limitation  for  the 
finishing  materials  would  apply  only  to 
the  volatile  HAP. 

Regarding  the  second  drawback  (the 
coating  thickness  issue),  industry 
pointed  out  that  economics  would 
preclude  a  source  from  meeting 
standards  expressed  as  a  lb  HAP/Jb 
solids  by  doubling  the  coating 
thickness.  According  to  industry 
representatives,  finishing  lines  are 
designed  to  run  at  a  certain  speed.  To 
increase  coating  thickness,  the  fine 
would  have  to  be  slowed  down  to  apply 
more  finishing  material.  This  practice 
would  lower  the  overall  production  rate. 
The  cost  of  the  additional  finishing 
material  and  the  lost  production  would 
deter  a  source  from  this  approach. 
Industry  representatives  also  pointed 
out  that,  in  most  situations,  the  product 
quality  would  suffer  if  the  coating 
thickness  were  doubled.  Given  the 
unlikely  situation  of  a  source  doubling 
its  coating  thickness,  the  Committee 
agreed  that  this  was  not  a  significant 
drawback  to  the  lb  HAP/lb  solids 
format. 

Regarding  the  third  drawback  cited 
above  (fully  pigmented  finishing 
materials),  although  the  lb  HAP/lb 
solids  format  overestimates  the  actual 
emissions  reductions  from  pigmented 
finishing  materials,  the  Work  Group 
agreed  that  this  was  not  a  significant 
problem  because  these  materials 
represent  a  small  amount  of  total 
finishing  material  usage.  Industry 
estimated  that  these  finishing  materials 
account  for  less  than  5  percent  of  total 
usage,  and  data  collected  by  the  EPA 
support  this  estimate. 

As  a  result  of  the  above  discussions, 
the  format  of  today's  proposed  rule  for 
coating  operations  is  a  lb  VHAP/lb 
solids  emission  limit  (kg  VHAP/kg 
solids).  While  this  format  has  been 


evaluated  and  is  considered  appropriate 
for  this  source  category  due  to  the 
similarities  in  the  densities  of  the  solids 
used  in  the  coatings,  the  Agency 
recommends  that  before  using  this 
format  for  setting  emission  Umits  for 
other  source  categories  a  thorough 
evaluation  of  its  appropriateness  for  that 
source  category'  be  conducted. 

2.  Gluing  Operations 

The  Agency  and  the  Glue  Work 
Group,  which  was  involved  in  the 
initial  discussions  concerning  the 
development  of  emission  standards  for 
adhesives.  considered  several  formats  in 
developing  the  proposed  standards  for 
gluing  operations.  The  potential  formats 
for  contact  adhesives  evaluated  by  the    - 
EPA  included  a  limit  on  the  HAP' 
content  of  the  adhesive  expressed  as  a 
pound  of  HAP  per  gal  and  a  H-\P 
content  based  on  a  lb  HAP/lb  solids.  For 
the  reasons  cited  for  finishing 
operations,  a  format  expressed  as  a  lb 
HAP/gal  is  not  adequate  for  determining 
emission  reduction.  Likewise,  for  the 
same  reasons  discussed  for  finishing,  a 
HAP  limit  in  terms  of  lb  VHAP/lb  solids 
(kg  VHAP/kg  solids)  was  selected  as  the 
format  for  the  proposed  standards.  This 
format  was  agreed  upon  by  the  Agencv 
and  the  Glue  Work  Group. 

E.  Selection  of  Work  Practice  Standards 

The  proposed  rule  contains  manj' 
work  practices  that  the  Committee 
believed  are  pollution  prevention 
approaches  that  limit  emissions  from 
finishing,  gluing,  cleaning,  and  washoff 
operations.  Section  112(h)  of  the  Act 
gives  the  EPA  the  authority  to 
promulgate  design,  equipment,  work 
practice,  or  operational  standards,  or  a 
combination  thereof.  Such  standards  are 
necessary  in  cases  where  physically 
measuring  emissions  from  a  source  is 
impossible  or  at  least  impracticable.  The 
work  practices  that  were  selected  as  part 
of  the  proposed  standards  are  practices 
that  the  Committee  agreed  are  feasible 
but  for  which  emission  limits  could  not 
be  assigned. 

For  this  source  category,  work 
practices  were  also  considered 
necessary  for  another  reason.  Whereas 
the  emission  limits  required  by  the 
standards  will  control  only  HAP 
emissions  from  wood  furniture 
manufacturing  operations,  the  work 
practices  will  limit  both  HAP  and  VOC 
emissions.  Several  Committee  members 
were  concerned  that  to  comply  with  the 
proposed  rule,  sources  would  replace 
HAP  compoimds  in  finishing  materials 
with  equally  hazardous  non-HAP 
VOC's.  By  implementing  work  practices, 
all  pollutants  will  be  controlled  to  some 
extent. 
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1.  Worii  Practices  Selected  £or  tbe 
Proposed  Standards 

a.  Finishing,  Ghiing,  Cleaning,  and 
Washoff  Operations.  The  Conmiittee 
recognized  that  by  implementing  work 
practice  standards,  HAP  emissions  from 
finishing  and  gluing  operations  could  be 
further  reduced.  To  determine  the  work 
practices  that  would  be  technically 
feasible  for  the  source  category,  the 
Committee  established  a  Work  Piactice 
Work  Group.  The  Work  Practice  Work 
Group  comprised  the  EPA  and  State 
regulators,  a  State  oiTice  involved  with 
waste  reduction,  finishing  material 
suppliers,  manufacturers,  and  an 
environtiiental  group  representative. 

The  Work  Practice  Work  Group 
identified  two  areas  in  which  HAP 
emissions  from  finishing,  gluing, 
cleaning,  and  washoff  operations  could 
be  reduced  through  work  practices:  HAP 
storage  and  HAP  transfer,  and  two  more 
areas  in  which  HAP  emissions  could  be 
reduced  from  finishing  operations: 
finishing  material  application  and 
selection  of  finishing  materials.  The 
work  practices  proposed  by  the  Work 
Practice  Work  Group  were  discussed 
with  the  Committee,  and  a  consensus 
was  reached  that  the  recommended 
work  practices  should  be  included  in 
the  proposed  rule. 

i.  HAP  stomge.  Materials  containing 
HAP  are  often  stored  in  containers  that 
are  left  open,  allowing  the  volatile  HAP 
to  evaporate  and  be  emitted  through 
room  ventilation  to  the  atmosphere.  The 
Work  Practice  Work  Group  agreed  that 
a  straightforward,  inexpensive  method 
of  reducing  emissions  from  HAP  storage 
would  be  to  cover  all  containers  storing 
finishing,  gluing,  cleaning,  and  washoff 
materials  when  not  in  use.  In  addition 
to  reducing  HAP  emissions  to  the 
atmosphere,  this  work  practice  has  the 
iidded  benefit  of  reducing  worker 
exposure  to  volatile  HAP. 

ii.  HAP  transfer.  In  wood  furniture 
finishing,  gluing,  and  cleaning 
operations,  solvent,  finishing  material, 
and  adhesives  are  pumped  from  storage 
containers  to  the  spray  gun  through 
piping.  In  wood  furniture  operations, 
leaks  can  occur  in  equipment  used  to 
transfer  or  apply  finishing  materials, 
solvents,  and  adhesives.  Therefore,  the 
Work  Group  agreed  that  requiring 
sources  to  check  this  equipment  for 
leaks  was  reasonable.  To  implement  the 
leak  inspection  program,  sources  will  be 
required  to  develop  an  I&M  plan  that 
requires  the  inspection  of  each  piece  of 
equipment  used  to  transfer  or  apply 
finishing  materials,  solvents,  and 
adhesives:  a  schedule  for  inspection; 
rcfwrting  of  the  resiilts  of  the 
inspection,  any  repairs  that  were  made 
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to  the  equ  Ipment,  and  the  timeframe 
between  i  lentifying  the  leak  and 
performin  ?  repairs. 
The  W(^  Practice  Work  Group 

agreed  upon  the  concept  of  an  l&M  plan, 
but  never  discussed  whether  the 
proposed  hile  should  require  a  specific 
inspectio4  frequency  and,  if  so,  what 
the  frequency  should  be.  In  establishing 
the  regulatory  framework  for  the 
negotiated  rule,  the  Agency  decided  that 
a  monthlv  inspection  frequency  is 
appropriaje  to  accomplish  the  goal  of 
reducing  saks  from  transfer  and 
applicatia  i  equipment.  More  frequent 
monitorin  ;  was  considered  burdensome 
because  si  laller  shops  would  not  have 
the  pcrsoi  nel  to  perform  the 
inspectioi  s. 

To  ensu  re  that  action  would  be  taken 
if  leaks  w(  re  detected,  the  proposed  rule 
requires  t  at  repairs  be  made  within  15 
calendar  (  ays,  with  a  first  attempt  at 
repair  mai  e  within  5  calendar  days.  The 
Agency's  i  ccision  is  supported  by 
previous  I  'gulatory  action;  the 
hazardous  organic  NESHAP  (HON)  and 
the  NESH  ^P  for  coke  oven  batteries 
both  requ  re  this  same  repair  timeframe. 
As  stated  hove,  the  Agency  used  the 
Committe  I's  conceptual  agreement  for 
an  l&M  pi  in  to  address  equipment  leaks 
as  a  founc  jlion  for  the  more  specific 
provision   in  the  propascd  rule.  The 
Agency  re  }ucsts  comment  on  the 
specific  re  }uirements  of  the  proposed 
rule,  and  <  ata  to  suggest  that  more  or 
less  frequf  nt  monitoring  or  shorter  or 
longer  rep  ilr  times  may  be  appropriate. 

iii.  Finii  king  material  application. 
Another  a;  pect  of  wood  furniture 
finishing  <  perations  that  the  Committee 
evaluated  .vas  the  type  of  finishing 
material  a  iplication  equipment  used. 
There  hav  j  been  numerous  studies 
comparinj  the  transfer  efficiency  of  one 
typo  of  ap  ilication  equipment  with  that 
of  another  type.  Transfer  efficiency  is 
the  ratio  o  the  amoimt  of  coating  solids 
deposited  Dnto  the  surface  of  the  coated- 
part  to  the  total  amoimt  of  coating  solids 
used.  The  ligher  the  transfer  efficiency, 
the  less  fi:  ishing  material  that  is  used 
and  the  le  s  that  is  lost  as  overspray 
(sprayed  fi  n ishing  materials  that  miss 
the  piece),  Overspray  eventually  dries, 
releasing  \  olatile  HAP.  and  becomes  a 
solid  wast ;  source  for  the  facility.  Thus, 
by  increas  ng  transfer  efficiency,  both 
air  emissit  ns  and  solid  waste  are 
reduced. 

The  Cor  imittee  agreed  that  highly 
efficient  ti  msfer  methods  are  desirable. 
Traditions  ly,  however,  the  Agency's 
position  oi  i  transfer  efficiency  has  been 
one  that  a(  vocates  the  use  of  more 
efficient  ti  insfer  methods,  but  contends 
that  emission  reductions  resulting  from 
these  melllods  can  not  be  quantified. 


For  the  purposes  of  the  proposed  rule, 
the  Committee  reached  a  consensus  that 
an  equipment  standard  rather  than  a 
standard  that  identified  transfer 
efficiencies  for  specific  application 
methods  would  be  most  appropriate. 
The  Committee  also  agreed  that  data 
supporting  one  type  of  application 
equipment  over  another  were 
conflicting  except  in  one  instance; 
almost  all  data  suggest  that  conventional 
air  guns  are  the  least  efficient  transfer 
method.  Therefore,  the  Committee 
proposed  that  the  rule  prohibit  the  use 
of  conventional  air  spray  guns. 

Several  Committee  members  believed 
that  in  certain  instances  the  use  of 
conventional  air  guns  should  be 
allowed.  For  example,  if  a  source  is 
using  lovv-VOC  coatings  (less  than  1.0  lb 
VOC/lb  solids)  or  a  control  device, 
transfer  efficiency  is  not  as  critical. 
Also,  some  Committee  members  pointed 
out  that  limited  use  of  air  guns  for 
specialty  operations  would  have 
minimal  environmental  impact  as  long 
as  more  cfncient  application  methods 
v.'cro  used  for  the  majority  of  finishing. 
The  Committee  believed  that  these  were 
valid  claims  and  therefore  proposes  that 
conventional  air  spray  guns  only  be 
used  to  apply  finishing  materials  undw 
the  following  circumstances: 

1.  To  apply  finishing  materials  tliat 
have  a  VOC  content  no  greater  tlvin  1.0 
kg  VOC/kg  solids  (1.0  lb  VOC/Ib  solids), 
as  applied; 

2.  For  tnuchvip  and  repair  under  the 
following  conditions; 

(a)  The  touchup  and  repair  occurs 
after  completion  of  the  finishing 
operation;  or  ^ 

(b)  The  touchup  and  repair  occurs 
after  the  application  of  stain  and  before 
the  application  of  any  other  type  of 
finishing  material,  and  the  materials 
used  for  touchup  and  repair  are  applied 
from  a  container  that  has  a  volume  of  no 
more  than  2.0  gallons. 

3.  If  spray  is  automated,  that  is,  the 
spray  gun  is  aimed  and  triggered 
automatically,  not  mnnually;' 

4.  If  emissions  from  the  finishing 
application  station  are  directed  to  a 
control  device; 

5.  The  conventional  air  gun  is  used  to 
apply  finishing  materials  and  the 
cunmlative  total  of  that  finishing 
material  is  less  than  5  percent  of  the 
total  gallons  of  finishing  material 
applied  during  that  semiannual  period; 
or 

6.  The  conventional  air  gun  is  used  to 
apply  stain  on  a  part  for  which  it  is 
technically  or  economically  infeasible  to 
use  any  other  spray  application 
technology. 

The  proposed  rule  provides  guidance 
on  factors  to  be  considered  in  making 
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the  determination  of  technical  or 
economic  infeasibility  required  for  (6). 
These  fiactors  include:  (1)  The 
production  speed  is  too  high  or  the  part 
shape  is  too  complex  for  one  operator  to 
coat  the  part  and  the  application  station 
is  not  large  enough  to  accommodate  an 
additional  operator,  or  (2)  the 
excessively  large  vertical  spray  area  of 
the  part  makes  it  difficult  to  avoid 
sagging  or  runs  in  the  stain.  To 
demonstrate  technical  or  economic 
inifeasibility,  the  facility  must  submit  a 
videotape,  technical  report,  or  other 
documentation  supporting  the  claim  of 
economic  or  technical  infeasibility. 

The  Agency  specifically  solicits 
comments  on  this  approach  including: 

(1)  Does  the  proposed  rule  provide 
sufficient  guidance  for  the  permitting 
agency  to  make  a  determination  of 
economic  or  technical  infeasibility:  and 

(2)  are  the  options  for  documenting  the 
claim  of  economic  or  technical 
infeasibility  reasonable  and  sufficient? 

iv.  Selection  of  finishing  materials.  As 
previously  stated,  several  Committee 
members  were  concerned  that  the 
omission  limits  proposed  for  the 
finishing  operations  did  not  prohibit  the 
use  of  those  VHAP  of  potential  concern. 
These  are  VHAP  that  have  been 
classified  as  high  concern,  unrankable, 
and  nonthreshold  under  the  proposed 
rulemaking  pursuant  to  section  112(g). 
The  emission  limit  for  finishing 
materials  allows  sources  to  Qontinue 
using  these  materials  as  long  as  the 
overall  HAP  limit  does  not  exceed  1.0 
kg  VHAP/kg  sohds  (1.0  lb  VHAP/lb 
solids),  as  applied  (existing  sources)  or 
0.8  kg  VHAP/kg  solids  (0.8  lb  VHAP/lb 
solids),  as  applied  (new  sources). 

The  Committee  discussed  prohibiting 
the  use  of  certain  HAP,  but  ultimately 
they  agreed  that  to  determine  which 
HAP  were  necessary  for  which  finishing 
materials  would  be  difiicult  because  it 
would  depend  on  the  specific 
application  and/or  product.  The 
Committee  also  discussed  capping  the 
omissions  of  certain  HAP.  Industry 
argued  that  a  cap  could  limit  their 
production  by  limiting  their  use  of  some 
fi  n  i  sh  ing  materia  Is. 

After  much  discussion,  the  Committee 
agreed  upon  an  approach  that  satisfied 
all  members.  Under  this  approach,  all 
affected  sources  must  prepare  a 
Formulation  Assessment  Plan.  The 
Formulation  Assessment  Plan  will  help 
unsure  that  the  averaging  approach 
allowed  under  the  proposed  rule  does 
not  circumvent  the  goals  of  State  air 
toxics  programs. 

The  plan  must  identify  all  VHAP  of 
potential  concern  being  used  by  the 
affected  source  for  finishing  operations 
that  are  on  the  list  of  10  compounds 


identified  by  industry.  The  list, 
presented  in  Table  4,  §63.803(1),  of  the 
proposed  standards,  includes  those 
VHAP  of  potential  concern  that  industry 
indicated  were  currently  in  use  by  the 
wood  furniture  manufacturing  industry. 
The  plan  must  estabUsh  a  baseline  level 
of  usage,  based  on  the  highest  annual 
usage  fix>m  1994. 1995.  or  1996,  for  each 
VHAP  of  potential  concern  used  by  the 
affected  source. 

For  sources  using  formaldehyde,  the 
baseline  level  of  usage  would  be  based 
on  the  free  formaldehj'de  content  of  the 
finishing  material.  For  styrene,  the 
baseline  level  of  usage  would  be  based 
on  an  estimate  of  unreaeted  st jTene, 
•which  would  be  calculated  by 
multiphing  the  amount  of  styrene 
monomer  in  the  coating  by  a  factor  of 
0.16.  The  free  formaldehyde  content  of 
the  finishing  material  was  chosen  as  a 
method  for  tracking  formaldehyde  usage 
because  it  is  a  readily  available  quantity 
based  on  known  and  agreed  upon 
industry  test  procedures.  However, 
there  is  no  data  avdlable  that  directly 
links  the  free  formaldehyde  content  of  a 
coating  to  formaldehyde  emissions. 
Therefore,  the  Committee  recommended 
that  if  data  become  available  that 
indicated  that  formaldehyde  emissions 
were  either  more  or  less  than  those 
estimated  using  the  free  formaldehyde 
content,  the  calculation  procedure  in 
the  formulation  assessment  plan  should 
be  re-examined. 

Both  ultraviolet  (UV)  and  polyester 
coatings  used  by  the  wood  furniture 
industry  contain  styrene  monomer. 
During  curing,  styrene  monomer  reacts 
to  form  the  dried  coating.  However, 
some  of  the  styrene  monomer  is  emitted 
during  the  application  of  the  coating 
and  as  the  coating  cures.  While  EPA  has 
not  developed  an  emission  factor  for 
styrene  for  these  coatings,  they  have 
developed  emission  factors  for  the 
fabrication  of  products  from  polyester 
resins.  These  emission  factors  are 
presented  in  Chapter  4  of  EPA 's 
"Compilation  of  Air  Pollutant  Emission 
Factors."  The  industrj'  felt  that  the 
emission  factors  developed  for  vapor- 
suppressed  gelcoats  were  appropriate 
for  use  in  estimating  unreaeted  styrene 
monomer  emissions  from  UV  and 
polyester  coatings.  The  emission  factor 
for  vapor-suppressed  gelcoats  ranges 
from  8  to  25.  The  industry  and  EPA 
agreed  to  use  a  midpoint  value  of  16. 
While  a  constimt  emission  factor  may 
not  be  a  true  measure  of  actual 
emissions,  it  would  not  adversely  affect 
the  facility  using  these  coatings  because 
both  baseline  emissions  and  emissions 
from  later  years  would  be  estimated  on 
the  same  basis. 


The  source  must  trade  usage  of  each 
VHAP  of  potential  concern.  If,  after 
November  1998,  usage  of  the  VHAP  of 
potential  concern  exceeds  the 
established  baseline  levels  then  the 
source  must  provide  a  written 
notification  to  the  permitting  authority 
that  describes  the  amount  of  increase 
and  explains  the  reasons  for  exceedance 
of  the  baseline  level.  As  long  as  the 
source  is  complying  with  its  State  Air 
Toxics  Program  or  any  other  State  rules 
or  requirements  affecting  that  VHAP  of 
potential  concern,  any  of  the  following 
explanations  would  reUeve  the  facility 
from  further  action:  (1)  The  usage  level 
is  below  the  de  minimis  level,  based  on 
70  year  exposure  levels,  that  is  specified 
through  EP.^'s  rulemaking  pursuant  to 
section  112(g)  of  the  Clean  Air  Act  for 
that  VH.^P  (for  sources  using  control 
devices  to  reduce  emissions  the  usa<»e 
level  can  be  adjusted  to  account  for  the 
overall  control  efficiency  of  the  control 
system);  (2)  the  increase  is  no  more  than 
15.0  percent  above  the  baseline  level:  {.i) 
the  source  is  in  compliance  with  its 
State  air  toxics  regulations  or  giiidolinos 
for  that  VHAP  of  potential  concern;  or 
(4)  the  VH.\P  is  used  in  a  finishing 
material  that  has  a  VOC  content  of  no 
more  than  1.0  kg  VOC/kg  soKds  (1.0  lb 
VOC/lb  solids),  as  applied. 

If  the  explanation  tor  the  excci^dama? 
of  the  baseline  level  is  not  one  of  the 
four  discussed  above,  the  ownor  or 
operator  must  confer  with  the 
permitting  authority  to  discuss  the 
reasons  for  the  increase  and  to 
determine  if  these  are  practical  iuiii 
reasonable  technology-based  solutions 
for  reducing  usage  of  the  VHAP.  The 
evaluation  of  whether  a  technology  is 
reasonable  and  practical  would  be  based 
on  cost,  quality,  and  marketability  of  the 
product;  the  successful  use  of  the 
technology  by  other  wood  furniture 
manufacturing  operations,  or  olhtjr 
criteria  agreed  upon  by  the  permitting 
authorit\  and  owner  or  operator.  If  the 
permitting  authority  and  owner  or 
operator  agree  there  are  no  practical  and 
reasonable  solutions,  the  facility  would 
take  no  further  action. 

If  the  permitting  authority  and  owner 
or  operator  agree  that  there  are 
solutions,  tlie  owner  or  operator  must 
develop  a  plan  to  reduce  usage  of  the 
pollutant  to  the  extent  feasible.  The  plan 
must  address  the  approach  to  be  used  to 
reduce  usage,  provide  a  timetable  for 
implementing  the  plan,  and  include  a 
schedule  for  submitting  notifications  of 
prepress. 

ir  after  November  1998,  the  affected 
source  uses  a  VHAP  of  potential 
concern  for  which  a  basefine  level  has 
not  been  estabUshed,  then  the  baseline 
level  will  be  equivalent  to  the  de 
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minimis  level,  based  on  70  year 
exposure  levels  and  data  provided  in 
the  proposed  rulemaking  pursuant  to 
section  112(g),  for  that  pollutant.  Table 
5  of  the  proposed  rule,  §  63.803(d), 
includes  a  list  of  all  VHAP  of  potential 
concern.  If  the  affected  source's  use  of 
the  VHAP  of  potential  concern  exceeds 
the  de  minimis  level,  then  the  affected 
source  must  record  the  reasons  for  the 
exceedance  and  follow  the  same 
procedures  as  those  used  when  an 
exceedance  of  the  baseline  level  occurs 
for  those  VHAP  listed  in  Table  4. 

The  de  minimis  rates  for  the  HAP  of 
potential  concern  are  based  on  the 
principles  involved  and  some  of  the 
supporting  data  used  for  the  proposed 
rule  pursuant  to  section  112(g).  These 
principles  are  given  in  detail  in 
Documentation  of  De  Minimis  Emission 
Rates— Proposed  40  CFR  Part  63, 
Subpart  B  Background  Document,  EPA- 
453/R-93-035  (this  document  is 
available  on  EPA's  Technology  Transfer 
Network)  and  are  briefly  described  here. 

For  the  proposed  section  112(g) 
rulemaking,  the  basis  for  the  de  minimis 
levels  is  the  use  of  information  that  is 
available  to  determine  (1)  an  exposure 
level  which  results  in  a  one-per-million 
cancer  risk  level,  or  (2)  an  exposure 
level  which  constitutes  an  "ample 
margin  of  safety"  level  for  noncancer 
effects.  The  risk  management  decisions 
to  use  these  two  criteria  to  determine  de 
minimis  emission  rates  are  fundamental 
assumptions  in  the  determination  of  de 
minimis  levels  for  the  section  112(g) 
rulemaking.  Note  that  the  de  minimis 
levels  do  not  take  into  account  any 
additive  effects  which  may  result  from 
exposure  to  multiple  pollutants. 

For  pollutants  where  insufficient 
dose-response  information  is  available 
to  determine  the  exposure  level 
associated  with  either  a  one-per-million 
cancer  risk  or  an  "ample  margin  of 
safety"  for  noncancer  effects,  the 
proposed  rule  contains  default  values 
which  reflect  risk  management 
decisions  for  establishing  the  de 
minimis  rates. 

An  important  risk  management 
decision  for  establishing  de  minimis 
levels  under  section  112(g)  was  to  "cap" 
de  minimis  emission  rates  at  10.0  tons 
per  year.  For  example,  if  an  exposure 
level  associated  with  a  one-per-million 
cancer  risk  results  in  a  de  minimis  level 
greater  than  10.0  tons,  the  de  minimis 
level,  by  virtue  of  the  cap,  is  10.0  tons. 
The  EPA  believes  that  it  would  be 
difficult  to  support  the  designation  of  a 
"trivial"  level  of  emissions  of  an  air 
pollutant  that  is  considered  "major"  by 
the  guiding  legislation. 

The  risk  management  process  for 
establishing  de  minimis  values  for  the 
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propose  1  rule  for  section  112(g)  gave 
conside  ation  to  the  interim  natiue  of 
section  .12(g)  requirements.  For 
caicino]  ens  with  available  unit  risk 
estimates,  the  duration  of  exposure  used 
to  set  d4  minimis  emission  rates  of  such 
pollutaijts  is  the  same  as  the  estimated 
period  me  section  112(g)  rulemaking 
will  be  m  effect  before  those  provisions 
are  augiiented  by  the  section  112(j) 
provisioli.  At  that  time,  sources  will  be 
subject  to  case-by-case  MACT 
determinations  or  the  national  MACT 
standar(|s  vdll  have  been  promulgated 
for  thos^  sources. 

Becav*e  the  wood  furniture  MACT 
standan  was  not  intended  to  be  interim 
in  natur  s.  it  is  important  to  note  that  the 
specific  de  minimis  rates  listed  in 
section    12(g)  are  not  intended  to  be 
used  dii  x:tly  by  the  wood  furniture 
MACT  s  andard.  Consequently,  the  rates 
need  to  pe  adjusted  to  take  into  account 
a  lifetime  duration  of  exposure.  This 
adjustment  would  affect  the  de  minimis 
levels  for  pollutants  identified  as 
nonthreihold  for  which  unit  risk 
estimate*  are  available. 

Some  Industry  members  of  the 
committfee  recommended  that  EPA 
request  comments  on  the  adjustment  of 
the  proppsed  section  112(g)  de  minimis 
values  fiom  7-year  exposure  to  70-year 
exposur^  values.  Therefore,  the  EPA  is 
requestitig  comment  on  this  issue. 

Becaute  the  rule  pursuant  to  section 
112(g)  is  still  in  the-proposal  stage,  any 
changes  made  to  the  proposed  rule  upon 
its  becoi  ling  final  that  affect  the  wood 
furnituri  NESHAP  will  be  made  before 
the  wood  furniture  NESHAP  is 
promulg  ited.  For  example,  if  any  VHAP 
of  poten  ial  concern  changes  in  its 
hazard  r  inking  categorization  (e.g.,  a 
VHAP  is  recategorized  from  the  high 
concern  ist  to  the  threshold  list)  or  if 
informal  ion  used  to  determine  the 
exposuri  level  associated  with  either  a 
one-per-  nillion  cancer  risk  or  an 
"ample  nargin  of  safety"  for  noncancer 
effects  c  langes  the  de  minimis  value, 
these  ch  inges  will  also  be  made  to  the 
formulal  ion  assessment  plan  in  the 
wood  fu  niture  NESHAP. 

The  fo  rmulation  assessment  plan  is 
benefici)  1  to  the  industrj'  in  that  its 
inclusio;  i  in  the  MACT  standard  and 
potcntia  impact  on  emissions  of  VHAP 
of  poten  ial  concern  may  reduce  health 
risk  to  tl  e  extent  that  it  would  alleviate 
the  neec  for  additional  risk-based 
Federal  i  lir  toxics  standards  to  be 
promulg  ited  for  this  industry.  Section 
112(f)  of  the  Clean  Air  Act  specifies  that 
addition  i\  standards  may  be  required 
for  a  sou  xe  category  even  after  a  MACT 
standarc  is  promulgated.  In  particular, 
under  s(  :tion  112(t1.  EPA  is  required  to 
promulj  ite  an  additional  emission 


standard  for  a  source  category  within  8 
years  after  promul^tion  of  the  MACT 
standard  depending  on  the  risk 
remaining  to  the  most  exposed 
individual  or  to  prevent  an  adverse 
environmental  effect.  An  additional 
standard  would  be  required  if  the 
MACT  standard  for  a  source  category 
that  emits  a  pollutant  classified  as  a 
known,  probable,  or  possible  human 
carcinogen  does  not  reduce  lifetime 
excess  cancer  risks  to  the  individual 
most  exposed  to  emissions  from  a 
source  in  the  category  to  less  than  one- 
in-a-million.  Because  the  formulation 
assessment  plan  of  the  MACT  standard 
deals  with  the  volatile  HAP  which 
likely  cause  such  a  risk  or  other  adverse 
environmental  effects  upfront  and  in  the 
MACT  standard,  it  provides  a 
possibility  that  the  industry  would  not 
be  subject  to  future  Federal  risk-based 
standards  under  section  112(f). 

b.  Cleaning  and  Washoff  Operations. 
As  discussed  in  section  II,  cleaning 
operations  that  occur  at  wood  furniture 
manufacturing  operations  include 
cleaning  of  spray  guns,  lines  conveying 
solvent,  finishing  materials  and 
adhesives  from  storage  to  the  spray 
guns,  and  spray  booths.  In  evaluating 
work  practices  that  could  be 
implemented  to  reduce  emissions  from 
cleaning  and  washoff  operations,  the 
Committee  considered  work  practices 
already  in  use  by  some  facilities  in  the 
source  category.  In  addition,  the  Work 
Practice  Work  Group  explored  options 
used  by  other  industries,  in  particular, 
the  use  of  alternate  cleaning  materials 
with  lower  vapor  pressure  or  H.^P 
content.  This  option  was  rejected 
because  it  limited  tlie  source's  ability  to 
reuse  the  cleaning  materials  elsewhere, 
such  as  for  thinning  finishing  materials. 

The  Work  Practice  Work  Group 
explored  the  methods  currently  bring 
used  by  facilities  in  the  source  category 
to  control  HAP  emissions  from  cleaning 
and  washoff.  They  used  the  sur\ey 
responses  collected  by  the  EPA  and  the 
industry  group,  the  experience  of 
personnel  from  a  State  Office  of  Waste 
Reduction  on  the  Work  Group  that  had 
worked  with  wood  furniture 
manufacturers,  and  the  experience  of 
those  involved  in  the  manufacture  of 
products  in  one  or  more  of  the  industry 
segments. 

The  Work  Practice  Work  Group 
concluded  (and  the  Committee 
concurred)  that  there  were  work 
practices  in  use  by  existing  facilities  in 
the  source  category  to  limit  emissions 
from  washoff  operations  and  each  major 
cleaning  activity:  gun/line  cleaning, 
spray  booth  cleaning,  and  general 
cleaning  activities. 


i.  Gun/line  cleaning.  The  cleaning  of 
spray  gxms  and  of  Unes  that  carry 
finishing  material,  solvent,  and 
adhesives  from  storage  to  die  spray  guns 
is  a  common  practice  in  wood  furniture 
operations.  Cleaning  is  necessary  so  that 
dried  resins  or  other  materials  do  not 
build  up  in  the  lines  or  spray 
equipment.  The  frequency  of  cleaning 
varies  by  plant  depending  on  the 
different  types  of  material  sprayed  with 
a  given  gun,  the  extent  to  which  a  gun 
is  used,  and  other  plant-specific  factors. 
Typically,  a  gun  is  cleaned  each  time  it 
is  used  to  spray  a  different  material.  If 
a  gun  is  dedicated  to  one  type  of 
finishing  material  (e.g.,  topcoat), 
cleaning  frequency  may  be  reduced.  The 
practice  of  dedicating  a  gun  to  a 
particular  coating  type  is  not  common, 
however,  especially  at  smaller  shops 
that  have  fewer  spray  stations. 

One  work  practice"  that  the  Work 
I'ractice  Work  Group  agreed  could  be 
universally  applied  was  the  collection 
of  solvent  used  for  cleaning  in  a 
container  that  can  be  closed.  For 
example,  if  a  line  is  flushed,  the 
cleaning  solvent  could  be  collijcted  into 
a  normally  closed  container.  Another 
work  practice  that  the  Work  Practice 
Work  Group  agreed  could  be  easily 
implemented  is  the  covering  of  cleaning 
solvent  containers  when  not  in  use.  As 
discussed  for  storage  containers 
associated  with  finishing  and  gluing 
operations,  such  a  practice  is 
straightforward  and  inexpensive. 

ii.  Spray  booth  cleaning.  In  addition 
to  the  emission  limits  identified  for 
strippable  spray  booth  coatings  in  Table 
3,  the  Work  Practice  Work  Group 
believed  that  the  proposed  rule  should 
prohibit  the  use  of  organic  solvents  for 
spray  booth  cleaning  except  in  limited 
circumstances.  Sources  subject  to  this 
rule  could  comply  by  using  strippable 
spray  booth  coatings  that  meet  the  VOC 
limits  identified  in  Table  3.  thereby 
reducing  the  use  of  organic  solvents  for 
this  purpose.  The  Work  Practice  Work 
Group  acknowledged  that  there  were 
instances  in  which  solvent  was 
necessary.  Specifically,  it  was  agreed 
that  conveyors  carrying  furniture  or 
furniture  components  through  the  spray 
booth  and  continuous  coaters  and  their 
enclosures  could  continue  to  be  cleaned 
with  solvent.  Likewise,  organic  solvent 
can  continue  to  be  used  to  clean  the 
metal  filters  located  in  the  spray  booth. 
Neither  the  Work  Practice  Work  Group 
■  members  nor  the  rest  of  the  Committee 
members  were  aware  of  substitute 
materials  that  could  be  used  for  cleaning 
this  equipment,  or  of  any  strippable 
coating  such  as  the  coating  that  is 
available  for  the  spray  booth  walls. 
Additionally,  industry  repres<intatives 


pointed  out  that  small  tears  and  holes 
may  be  generated  in  the  strippable 
booth  coating  during  the  manufacturing 
process.  In  these  cases,  some  staining  of 
the  spray  booth  walls  may  occur.  The 
Committee  agreed  that  sources  could 
use  small  quantities  of  solvent,  no  more 
than  1.0  gallon  per  booth,  to  clean  these 
areas  when  the  strippable  booth  coating 
was  being  replaced. 

iii.  Furniture  washoff.  Another  area  of 
concern  that  the  Work  Practice  Work 
Group  focused  on  was  a  practice  known 
.  in  the  industry  as  washoff.  Washoff  is 
the  practice  of  removing  coating  from  a 
piece  of  furniture  or  a  furniture 
component.  The  main  reason  for 
washoff  is  that  the  finish  does  not  meet 
company  specifications.  By  washing  off 
the  coatings,  the  substrate  can  be 
refinished.  Washoff  is  typically 
accomplished  by  dipping  the  furniture 
into  a  tank  containing  organic  solvent; 
the  same  solvents  used  for  cleaning  arc 
usually  used  for  washoff.  The  Work 
Practice  Work  Group  agreed  that  there 
were  some  measures  that  sources  could 
implement  at  almost  no  cost  that  could 
limit  emissions  from  washoff.  As  with 
finishing  and  other  cleaning  operations, 
the  Work  Practice  Work  Group  agreed 
that  covering  washoff  tanks  when  they 
are  not  in  use  would  limit  emissions. 
Also,  sources  could  minimize  <lripping 
by  tihing  and/or  rotating  the  piece  to 
drain  as  much  solvent  as  possible  back 
into  the  tank. 

iv.  General  clcaning/washoff 
activities.  During  the  Work  Practice 
Work  Group  discussions,  it  was 
apparent  that  cleaning  and  washoff 
practices  are  not  well  documented  by 
sources.  For  example,  most  sources  do 
not  know  the  quantity  of  solvent  used 
for  cleaning  and  washoff  operations, 
how  many  pieces  are  washed  off.  and 
the  fate  of  spent  solvent  from  cleaning 
and  washoff  operations.  The  Work 
Practice  Work  Group  agreed  that  one  of 
the  first  steps  in  reducing  emis.<-ions  is 
to  know  the  quantity  of  solvent  used  for 
the  various  operations  onsite.  Only  then 
can  a  source  identify  operations  that  are 
wasteful  or  inefficient.  Theroft  re,  the 
Work  Practice  Work  Group  proposed 
that  the  work  practices  in  the  proposed 
rule  require  a  cleaning  and  washoff 
solvent  accounting  system.  Under  this 
system,  sources  would  have  to: 

1.  Maintain  a  log  of  the  quantity  and 
type  of  solvent  used  for  washoff  and 
cleaning,  the  number  of  pieces  washed 
off,  and  the  reason  for  the  washoff; 

2.  Record  the  quantity  of  spent 
solvent  generated  from  each  activity, 
and  its  ultimate  fate  either  onsite  or 
offsite; 

3.  Document  that  chemicals  that  are 
known  or  probable  human  carcinogens, 


the  EPA  type  A  and  type  Bi/Bj.  are  not 
present  in  cleaning  or  washoff  solvents 
in  concentrations  subject  to  MSDS 
reporting  as  required  by  OSHA. 

The  net  cleaning  and  washoff  solvent 
usage  quantities,  accounting  for  disposal 
and  recycling  of  spent  solvent,  shall  be 
calculated  monthly.  Actual  copies  of  the 
logs  should  be  made  available  to  the 
Administrator  or  permitting  authority 
'  upon  request. 

The  Committee  agreed  with  the  Work 
Practice  Work  Groups  recommonilation 
that  an  accounting  system  be 
implemented  by  affected  sources.  The 
Committee  believed  that  once  the 
accounting  system  was  in  place,  the 
burden  of  maintaining  it  would  not  be 
too  great.  The  Committee  also  b«licved 
that  the  accounting  system  woulfl  be  an 
important  first  step  for  facilities  to 
develop  a  broad-based,  muhimntiia 
pollution  prevention  plan. 

Some  .Agency  officials  have  cxprcssiitl 
concern  that  the  proposed  rule  only 
restricts  Uie  use  of  EP.A  type  A  and  lypi? 
B|/B;  carcinogens  in  cleaning  and 
washoff  sol\ents.  They  are  contx'mcd 
that  restricting  the  use  of  only  these 
chemicals  implies  that  they  are  worst? 
than  other  HAP.  They  are  also 
concerned  that  the  rule  draws  a  cUmit 
line  between  type  B  and  C  carcinogens, 
although  the  scientific  evidence  docs 
not  suggest  such  a  clear  distinction.  For 
exampip.  some  pollutants  on  the  HAP 
list  are  designated  type  B/C  because  the 
data  cannot  clearly  support  a 
designation  of  type  B  or  C.  The 
proposed  rule  does  not  address  these 
pollutants.  Finally,  (he  Agency  is 
planning  to  update  their  risk  assessment 
guidelines.  Under  these  revised 
guidelines,  the  terms  type  A  and  tyijc  B 
carcinogens  are  likely  to  be 
nieaninglfiss. 

The  Committee  .igrecd  to  nxtrirt  thr ' 
use  of  type  A  and  type  B1/B3 
carcinogens  only,  so  the  EPA  is 
proposing  the  rule  using  this  nppniach. 
However,  to  address  the  concerns  of 
some  Agf«ncy  officials,  the  EPA  is 
specifically  requesting  comment  on  Ihjs 
issue  including: 

1.  Should  additional  HAP,  for 
example,  all  VHAP  of  potential  r.nncvrn. 
be  restricted  from  use  in  cleaning  and 
washoff  solvents; 

2.  If  the  approach  proposed  in  thi*  rule 
is  used,  how  should  chemicals 
designated  as  type  B/C  carcinogens  be 
addressed;  and 

3.  If  the  approach  proposed  in  then;l)> 
is  used  and  the  risk  assessment 
guidelines  are  revised  so  thai  the  terms 
type  A  and  type  B  become  obsclele,  how 
could  the  rule  be  revised  to  maintain  ihv 
intent  of  the  proposed  rule? 
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c.  General  Work  Practice 
Requirements.  Aiter  reviewing  the  work 
practices  to  be  included,  the  Committee 
concluded  that  in  order  for  the  proposed 
work  practices  to  be  successfully 
implemented,  employees  that  would 
actually  have  to  carry  them  out  should 
be  involved  in  their  implementation. 
Therefore,  an  operator  training  program 
is  included  as  a  proposed  work  practice. 
The  Committee  believed  that  operator 
training  was  especially  important  for 
new  employees  and  therefore  proposed 
that  new  employees  be  trained  upon 
hiring.  The  Committee  agreed  that  the 
proposed  rule  should  be  flexible  and 
allow  sources  to  develop  programs  that 
work  best  for  their  facility  or  that  could 
be  coordinated  with  existing  training 
programs.  The  proposed  rule  does 
require  that,  at  a  minimum,  the 
employee  training  program  address 
coating  application,  cleaning,  and 
washoff  techniques  that  minimize 
emissions;  appropriate  equipment 
operation;  methods  to  reduce  solvent 
usage;  and  proper  management  of 
cleanup  wastes.  The  Committee  also 
proposed  that  the  rule  require  retraining 
of  all  employees  on  an  annual  basis. 

Members  of  the  Work  Practice  Work 
Group  proposed  to  the  Committee  that 
the  standards  should  require  affected 
sources  to  develop  an  Implementation 
Plan  that  describes  how  sources  plan  to 
comply  with  the  work  practice 
requirements  on  an  on-going  basis. 
Based  on  the  proposed  work  practices, 
the  Committee  believed  that  any 
Implementation  Plan  should  include,  at 
a  minimum,  the  following: 

1.  Checklists  to  document  that: 
— all  storage  containers  are  covered 

when  not  in  use; 
— solvents  are  not  being  used  for  spray 

booth  cleaning  except  as  allowed  by 

the  proposed  rule; 
— conventional  air  spray  guns  are  not  in 

use  except  as  allowed  by  the  proposed 

rule; 
— cleaning  solvent  from  gun/line 

cleaning  has  been  collected  into  a 

normally  closed  container;  and 
— the  washoff  tank  is  covered  when  not 

in  use; 

2.  An  I&M  plan  as  discussed  in 
section  VI.E.l.a.ii; 

3.  A  formulation  assessment  plan  as 
discussed  in  section  VI.E.l.a.iv; 

4.  An  accounting  system  for  washoff 
and  cleaning  solvents  as  discussed  in 
section  VI.E.l.b.iv;  and 

5.  The  operator  training  program 
discussed  in  section  VI.E.l.c. 

The  Work  Practice  Implementation 
Plan  would  be  followed  and  maintained 
onsite  to  demonstrate  on-going 
compliance,  and  made  available  at  the 


request  of  the  Administrator  or 
permittin  authority  at  any  time. 

2.  Other  V  ^ork  Practices  Considered 

In  developing  the  work  practices  for 
the  propo  «d  rule,  the  Work  Practices 
Work  Gro  ip  as  well  as  other  Committee 
members  identified  additional  measures 
that  were  considered  for  inclusion  in 
the  propo  ;ed  rule.  This  section 
identifies  those  other  measures  and 
discusses  ivhy  the  Committee  did  not 
include  tk  ese  measures  in  the  proposed 
rule.  Indii  idual  sources  and  regulators 
are  encou  aged  to  consider  this  list  to 
determine  if  some  measures  may  be 
appropria  e,  or  at  least  applicable  to 
some  soul  ces  within  the  source 
category. 

The  lol  awing  measures  were 
identified  as  possible  work  practices  but 
were  not  ncluded  in  the  proposed  rule: 

1.  Facil  ties  should  develop  a 
multimcd  a  pollution  prevention  plan 
that  addn  sses  hazardous  waste 
generatioi  ,  solid  waste  generation, 
water  pol  ution  releases,  air  emissions, 
and  work  ir  exposure; 

2.  Posit  on  workpiece  to  minimize 
overspray  and  position  the  piece  to 
facilitate   ood  spraying  techniques  by 
operators 

3.  Whe  ever  practical,  use  heat 
instead  o  solvent  to  reduce  coating 
viscosity; 

4.  Optii  lize  spray  pattern  and 
technique  to  the  work  piece  size,  shape, 
and  orien  ation; 

5.  Use  s  elf-contained  recycling  gun 
washers; 

6.  Whci  lever  practical,  schedule 
colors  ligit  to  dark  to  minimize  extent 
of  cleaniiE  needed,  and  try  to  schedule 
long  runs  to  minimize  material 
changeov  jr  and  associated  cleaning; 

7.  Redu  :e  the  need  for  cleaning  by 
using  dec  cated  equipment  for  high- 
volume  CI  atings; 

8.  Use  I  le  shortest  possible  lines  to 
reduce  so  vent  needed  for  line  cleaning; 

9.  Draii  lines  prior  to  solvent  cleaning 
and  use  a  r  pressure,  pigs/squeegees,  or 
solvent  pi  ilse  cleaning; 

10.  Rei  je  dirty  cleaning  and  washoff 
solvents  :  )r  noncritical  uses  wherever 
possible,  md  recycle  the  solvents  once 
they  are  t  »o  contaminated  for  reuse; 

11.  Rev  ew  the  EPA's  Alternative 
Control  T  ichniques  Document — 
Industria  Cleaning  Solvents  (EPA  No. 
453/R-94  -015)  and  incorporate 
reductioi  techniques  identified  therein. 

Several  of  the  above  practices  were 
not  propc  sed  by  the  Committee  because 
the  Comn  littee  believed  that  by 
requiring  them,  the  proposed  rule 
would  be  dictating  specific 
manufacturing  techniques  that  may  not 
be  appropriate  for  all  situations. 


Specifically,  the  Committee  believed 
that  this  eliminated  options  2. 4,  6,  7. 
8, 9.  and  10.  Also,  options  such  as  2,  4, 
8,  9,  and  10  are  cost  savings  techniques 
that  would  likely  be  implemented  by  a 
facility  if  they  were  technically  feasible. 
The  Committee  decided  that,  for  the 
most  part,  options  6  and  7  were  not 
feasible  for  Uiis  industry  because  the 
manufacturing  schedule  is  highly 
dependent  on  the  furniture  order  that  is 
received  in  a  given  week,  month,  etc. 
Manufacturers  that  consistently  produce 
the  same  item  are  most  likely  using 
these  more  efficient  techniques. 

Options  1  and  11  would  require 
sources  to  develop  more  broad-based 
plans  and  accoimting  systems  to  track 
not  only  cleaning  solvent  usage  but, 
specifically  in  the  case  of  option  1,  a 
plan  to  address  wastes  from  other 
media.  The  Committee  considered  that 
the  proposed  rule  required  tracking 
finishing  material  usage  (to  demonstrate 
compliance  with  the  emission  limits), 
cleaning  solvent  usage,  and  washoff 
solvent  usage;  the  Committee  believed 
that  these  requirements  were  good 
foundations  to  any  multimedia, 
pollution  prevention  plan.  Therefore, 
the  Committee  did  not  recommend  that 
additional  plans  be  required. 

Option  3  was  not  considered 
necessary  by  the  Committee  because  the 
emission  limits  address  the  addition  of 
thinner  to  coatings.  Finally,  option  5, 
the  use  of  recycling  gun  washers,  was 
not  proposed  because  the  Work  Practice 
Work  Group  did  not  ha\  e  data  on  these 
systems  that  indicated  they  were  more 
efficient  than  other  methods  of  spray 
gun  cleaning.  Because  there  are  no  data 
on  the  effectiveness  of  these  units,  the 
Committee  concluded  that  industry 
should  not  be  required  to  purchase 
them,  especially  because  the  proposed 
work  practices  already  require  flushing 
solvent  used  for  gun  cleaning  into 
normally  closed  containers. 

The  Committee  recognized  that  many 
work  practices  are  proposed  for  this  rule 
and  implementation  and  compliance 
could  become  complicatou.  However, 
looking  at  other  control  techniques 
feasible  for  this  industry,  the  Committee 
concluded  that  work  practices  would  be 
the  most  technically  feasible  and  least 
costly.  The  EPA  specifically  requests 
comments  on  the  work  practice 
standards:  (1)  do  the  work  practices  (in 
conjunction  with  the  emission  limits) 
adequately  reduce  HAP  emissions;  and 
(2)  are  the  work  practices  overly 
burdensome  to  implement  or  should 
additional  work  practices  be 
considered?  The  EPA  requests  data  to 
support  or  refute  a  proposed  work 
practice  or,  for  additional  work 
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practices  that  are  suggested,  evidence  of 
its  effectiveness  in  reducing  emissions. 

F.  Pollution  Prevention  Considerations 
The  Pollution  Prevention  Act  of  1990 
establishes  the  following  enviroimiental 
management  hierarchy  as  national 
policy: 

1.  Pollution  should  be  prevented  or 
reduced  at  the  source  wherever  feasible; 

2.  Pollution  that  cannot  be  prevented 
should  be  recycled  in  an 
environmentally  safe  manner  wherever 
feasible; 

3.  Pollution  that  cannot  be  prevented 
or  recycled  should  be  treated  in  an 
environmentally  safe  manner  wherever 
feasible;  and 

4.  Disposal  or  other  release  into  the 
environment  should  be  employed  only 
as  a  last  resort  and  should  be  conducted 
in  an  environmentally  safe  manner. 

The  Pollution  Prevention  Act 
considers  "source  reduction"  a 
fundamental  aspect  of  pollution 
prevention.  Source  reduction  is  any 
practice  that  reduces  the  amount  of  any 
hazardous  substance  entering  the  waste 
stream  or  otherwise  released  into  the 
environment  prior  to  recycling, 
treatment,  or  disposal.  Practices  such  as 
recycling,  energy  recovery,  treatment, 
and  disposal  are  not  considered 
pollution  prevention  measures  under 
the  Pollution  Prevention  Act.  As  noted 
above,  however,  recycling  conducted  in 
an  environmentally  safe  manner  is  still 
desirable. 

The  proposed  rule  not  only 
encourages  pollution  prevention,  but 
even  requires  certain  pollution 
prevention  measures.  By  expressing  the 
proposed  emission  limit  for  finishing 
operations  in  terms  of  kg  VHAP/kg 
solids  (lb  VHAP/lb  solids),  sources  are 
encouraged  to  reduce  the  quantity  of 
HAP  through  reformulation  measures.    . 
.  Likewise,  the  emission  limits  for 
cleaning  and  gluing  operations  limit 
VOC  or  HAP  content  and  sources  will 
likely  comply  by  using  reformulated 
materials. 

The  proposed  rule  allows  sources  to 
comply  with  emission  limits  through 
other  means  such  as  control  devices, 
which  would  not  be  pollution 
prevention.  The  proposed  work 
practices,  however,  ensure  that 
pollution  prevention  measures  will  be 
implemented  at  all  major  sources  using 
HAP  for  finishing,  gluing,  cleaning,  or 
washoff  operations.  Source  reduction  of 
HAP  from  finishing  operations  is 
achieved  by  prohibiting  the  use  of 
conventional  air  spray  gims  except  in 
limited  situations.  As  previously 
described,  appfication  equipment  with  a 
higher  transfer  efficiency  than 
conventional  air  guns  will  result  in 


lower  air  emissions  and  reduced  soUd 
waste.  Training  operators  in  proper 
application  tedmiques,  cleaning  and 
washoff  procedures,  and  waste 
management  will  reduce  emissions  from 
finishing,  cleaning,  gluing,  and  washoff 
operations.  Source  reduction  of  HAP 
torn  cleaning  operations  is  achieved  by 
prohibiting  the  use  of  solvent  for  spray 
booth  cleaning  except  in  limited 
situations.  Finally,  although  it  cannot  be 
assumed  that  it  will  actually  result  in 
sotuce  reduction,  the  cleaning  and 
washoff  solvent  accounting  system  may 
prompt  faciUties  to  eliminate  inefficient 
uses  of  solvent. 

G.  Selection  of  Compliance  and 
Monitoring  Requirements 

During  the  regulatory  negotiation,  the 
Committee  discussed  general 
compliance  measures;  e.g.,  that 
compliance  would  be  achieved  through 
recordkeeping  and  reporting,  the 
frequency  of  reporting,  and  the 
averaging  time  for  compliance  for  a 
source  choosing  to  use  an  averaging 
approach  to  meet  the  finishing  material 
emission  Umits.  After  the  regulatory 
negotiation,  the  Agency  included  the 
general  concepts  agreed  to  by  the 
Committee  into  a  regulatory  framework 
that  would  also  fulfill  the  requirements 
of  the  amended  Act. 

For  a  rule  to  be  effective,  an  owner  or 
operator  of  an  affected  source  must 
demonstrate  both  initial  atjd  continuous 
compliance.  The  initial  and  continuous 
compliance  measures  included  in  the 
proposed  rule  account  for  situations  in 
which  either  a  control  device  or 
compliant  finishing  materials, 
adhesives,  and  cleaning  materials  are 
used.  (See  Table  5  for  a  summary  of  the 
proposed  compliance  and  monitoring 
requirements.)  In  this  industry,  it  is 
likely  that  the  majority  of  sources  will 
use  compliant  materials  to  comply  with 
the  proposed  emission  limits;  control 
devices  are  likely  to  be  used  in  limited 
situations. 

The  initial  and  continuous 
compliance  methods  for  sources  using 
control  devices  are  identified  in 
§§  63.804(0(4)  and  (0(6)  and  (g)(4)  and 
(g)(6)  of  the  proposed  rule  and  are 
generally  consistent  with  previous 
regulations  developed  by  the  Agency. 
Therefore,  the  rationale  for  selection  of 
these  requirements  is  not  discussed  in 
great  detail  here.  For  e.xample,4he 
proposed  rule  requires  the  same  type  of 
monitoring  parameters  for  a  source 
using  a  thermal  incinerator  as  those 
required  by  §63.114  of  the  HON  (57  FR 
62608).  A  source  must  determine  the 
HAP  emission  rate  using  EPA  Reference 
Method  18.  and  during  the  test  set  the 
minimum  combustion  temperature  that 


corresponds  to  compliance  with  the 
standards.  Subsequent  operation  at  a 
combustion  temperature  lower  than  this 
value  constitutes  a  violation  of  the  rule. 

Special  compUance  provisions  have 
been  included  for  catalytic  incinerators 
equipped  with  a  fluidized  bed  and  for 
carbon  adsorbers.  The  comphance 
provisions  for  catalytic  incinerators 
equipped  with  a  fluidized  bed  are 
consistent  with  those  currently  in  use 
by  the  only  facility  in  the  source 
category  equipped  with  such  a  device. 
These  pro\isions  have  proven 
successful  in  demonstrating  compliance 
for  this  facility,  so  EPA  has  agreed  to 
adopt  these  provisions  for  this  catogory. 
However,  they  should  not  be  adopted  as 
compliance  measures  by  other  source 
categories  without  a  thorough 
evaluation. 

In  this  proposed  rule,  complianci? 
monitoring  is  identified  only  for 
incinerators  and  carbon  adsorbers 
because  other  types  of  control  devices 
are  not  likely  to  be  used  for  complianci?. 
If  an  alternate  control  device  is  used  by 
an  affected  source,  the  rule  includes 
provisions  for  proposing  approprinto 
compliance  monitoring  to  the 
Administrator. 

The  proposed  rule  also  recognizes 
that  the  overall  control  efficiency  of  a 
control  system  does  not  depend  only  on 
the  destruction  efficiency  of  the  device 
but  on  the  capture  efficiency  as  we!!. 
The  capture  efficiency  is  the  ratio  of  the 
quantity  of  pollutants  entering  the 
control  device  to  the  quantity  of 
pollutants  emitted  from  the  emission 
source.  The  overall  control  efficiency  is 
the  product  of  the  capture  and  control 
efficiency.  The  proposed  rule  identifies 
the  methods  to  be  used  to  determine  the 
capture  efficiency  initially,  and  the 
monitoring  required  to  demonstrate  th.it 
this  efficiency  is  continuously 
maintained.  The  provisions  cont;u:i<.'(l 
in  the  proposed  rule  are  the  same  as 
those  in  the  NESH.\P  for  the  magnetic 
tape  industry  (59  FR  11662),  which  was 
proposed  on  March  11,  1994.  Owners  or 
operators  of  a  source  to  which  the 
capture  efficiency  provisions  apply  a.-o 
encouraged  to  review  the  magnetic  lapo 
preamble  and  rule  to  understand  liio 
rationale  for  selecting  the  capture 
efficiency  provisions. 

As  previously  stated,  most  affocind 
sources  are  expected  to  comply  with  the 
proposed  rule  by  using  compliant 
materials.  Initial  and  on-going 
compliance  for  these  sources  are 
demonstrated  through  reporting  and 
recordkeeping  reouireraents. 

The  records  ana  reports  that  the  EP.\ 
considers  necessary  for  demonstrating 
initial  and  continuous  compliance  foi 
this  source  categon,'  are  summarized  in 


Federal  Register  /  Vol.  59,  No.  233  /  Tuesday.  Decernhnr  fi   iqqa  / 


Prrtrfc/>earl     Di«  Ir' 


c%t*m'9 


62676  Federal  Register  /  Vol.  59.  No.  2; 


Table  5.  (The  selection  of  reporting  and 
recordkeeping  requirements  is  further 
discussed  in  section  VI.H.)  Reports 
identified  under  initial  compliance 
methods  in  Table  5  are  required  to  be 
submitted  in  accordance  with  the 
requirements  of  §  63.9(h)  of  subpart  A. 
the  General  Provisions  to  part  63. 
Information  that  should  be  included  in 
the  initial  compliance  report  is 
identified  in  Table  5.  In  order  to 
perform  the  emission  calculations,  a 
source  must  by  necessity  keep  records 
of  the  quantity  of  finishing  material 
used  over  each  month,  and  the  VHAP 
and  solids  content  of  these  finishing 
materials  (see  Table  6). 

An  affected  source  demonstrates 
continuous  compliance  if  finishing     ^ 
materials,  thinners,  adhesives,  and 
spray  booth  materials  meeting  the  limits 
ill  the  proposed  rule  are  used.  If  a 
source  at  any  time  uses  a  material  that 
(loos  not  meet  these  limits  (unless  the 
source  is  using  an  averaging  approach  or 
is  subject  to  the  special  compliance 
provisions  for  coatings  applied  with 
continuous  coaters).  the  source  is  out  of 
compliance  with  the  rule. 

A  source  that  complies  with  emission 
limits  for  finishing  operations  by 
at:hieving  an  average  HAP  limit  across 
all  finishing  steps  is  in  compliance  if, 
over  each  month,  tlie  HAP  limit 
required  by  the  proposed  rule  is  met. 
The  Committee  agreed  tliat  a  monthly 
averaging  period  was  appropriate  for 
t'.iis  source  category  because,  at  many 
tacilities.  manufacturing  operations 
change  from  week-to-\veck  or  even  day- 
to-day.  The  compliance  timeframe  of  a 
(aonth  that  is  identified  in  the  proposed 
rule  accounts  for  this  variation,  and 
allows  a  source  flexibility  in  performing 
manufacturing  operations.  The 
Committee  did  not  think  that  there 
would  be  any  adverse  environmental 
impact  by  choosing  a  monthly 
conspliancc  period.  It  was  agreed  that 
i!iroughout  the  month,  a  source  would 
tuit  be  likely  to  exceed  the  HAP  limit  by 
a  considerable  amount.  If  it  did.  thny 
v.'ould  have  difficulty  in  meeting  the 
monthly  limit.  If  a  source  does  not  meet 
the  HAP  limit  over  any  monthly  period, 
it  is  out  of  compliance  with  the  rule  for 
nach  operating  day  of  the  month  unless 
the  source  can  demo.nslrate  through 
records  that  the  violation  of  the  monthly 
average  can  be  attributed  to  a  particular 
day  or  days  of  operation.  Further, 
periods  of  startup,  shutdown,  and 
malfunction  should  be  included  when 
dt^tennining  compliance  when  methods 
other  than  control  devices  are  used  to 
meet  the  emission  limits.  Startup, 
shutdown,  and  malfunction  periods  are 
ncluded  becau.se  the  use  of  compliant 
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coatings  sh  }uld  not  be  affected  during 
these  perio  Is. 

Semiann  lal  reporting,  in  addition  to 
recordkeep  mg,  is  necessary  to  document 
the  compli  tnce  status  of  the  affected 
source.  A  a  aurce  using  compliant 
finishing  n  aterials,  thinners,  adhesives, 
or  strippab  e  spray  booth  coatings  must 
submit  a  st  miannual  compliance 
certificatio  \  that  states  compliant 
materials  a  "e  being  used.  A  source  using 
an  averagii  g  approach  must  provide 
copies  of  e  ich  month's  emission 
calculatioE  and  submit  a  semiannual 
compliano  !  certification  that  states  that 
the  value  c  f  (E),  as  calculated  by 
Equation  1  of  §  63.804,  is  no  greater  than 
1.0  for  e.\i!  ting  sources  or  0.8  for  new 
sources. 

The  Age  icy  ha.s  identified 
semiannut  I  reporting  for  this  source 
category,  e  <cept  for  sources  that 
experience  e.xcess  emissions  and  are 
using  a  coi  ilroV  device  to  comply  with 
,  the  propos  jd  rule.  For  these  sources, 
continuou  ;  monitoring  system  data  are    . 
used  direc  ly  for  determining 
complianc  j.  Sources  with  a  control 
device  tha  experience  excess  emissions 
must  folio  v  a  quarterly  reporting  format 
for  at  least  1  year  after  the  e.xcess 
emissions  accur  and  until  a  request  to 
reduce  rei  orting  frequency  is  approved. 
This  is  coi  sistcnt  with  guidance 
provided  i  ;i  the  GtMicral  Provisions, 
subpart  A  63.10(c)(3).  Li  addition,  if  llu; 
Administi  itor  finds  significant 
industry-v  ide  noncompliance  with  the 
rule,  the  /  dministrator  may  require  that 
semiannu  il  reporting  be  changed  to 
quarterly  i  cporting.  The  Agency 
considere    small  business  impacts 
when  dev  sloping  the  compliance  and 
monitorin  ;  provisions  and  decided  that 
more  freqi  lenl  reporting  for  those 
sources  tli  it  arc  routinely  complying 
with  the  r  lie  would  not  be  necessary  for 
small  bus  ncsscs. 

The  Agi  ncy  also  believed  it  necessary 
to  idenlif  compliance  provisions  for 
the  work  iractice  standards  because 
significan   emission  reductions  will  be 
achieved  hrough  the  work  practice 
standards  Obviously,  direct 
-measuren  ent  of  emissions  is  not 
appropria  e  because  emission  points 
being  con  rolled  by  work  practices  are 
not  point  ?our<«s  that  emit  through  a 
stack.  All  of  the  recordkeeping 
associate!  v\ith  work  practices  is 
required,  y  the  proposed  rule  to  be 
included  n  the  Work  Practice 
Implemci  tation  Plan.  The  Agency 
believed '  hat  the  least  complicated  way 
to  ensure  continuous  compliance  would 
be  to  reqi  ire  a  semiannual  compliance 
certificat  on  that  states  that  the  Work 
Practice  I  nplementation  Plan  is  being 
followed 


Compliance  certifications  submitted 
on  a  semiannual  basis  are  required  for 
a  source  that  uses  compliant  materials 
or  an  averaging  approach,  and  for  a 
source  demonstrating  compliance  with 
the  Work  Practice  Implementation  Plan. 
These  compliance  certifications  are 
analogous  to  the  compliance 
certification  required  by  the  parts  70 
and  71  operating  permit  programs. 
Therefore,  the  compliance  certification 
required  by  these  proposed  standanls 
are  consistent  with  other  regulatory 
actions  that  may  also  apply  to  Xhf 
affected  source. 

H.  Selection  of  Reporting  and 
Recordkeeping  Requireiiwnts 

In  discussing  the  reporting  and 
recordkeeping  requirements,  the 
Committee  agreed  on  the  types  of 
records  required  and  the  reporting 
frequency  it  considered  appropriate  for 
this  source  category.  As  with  the 
compliance  and  monitoring 
requirements,  the  Committee  focused 
solely  on  llie  general  information  that 
should  form  the  basis  of  the  reporting 
and  recordkeeping  requirements.  Tlic 
Agency  has  developed  a  specific 
regidatory  framework  identifying 
reporting  and  recordkeeping 
requirements  that  builds  on  the  gciK^ral 
principles  agreed  to  by  the  Committee. 

The  CKjneral  Provisions  (subpart  A)  to 
part  03  include  general  reporting  and 
recordkeeping  requirements  that  apply 
to  sources  for  which  a  NESHAP  has 
been  developed,  or  will  be  developed, 
pursuant  to  section  112  of  the  Act.  The 
requirements  of  the  General  Provisions, 
in  conjimction  with  the  Cominiltne's 
decisions,  form  the  basis  for  the 
reporting  and  recordkeeping  provisions 
of  the  proposed  rule.  A  summary-  of 
these  provisions  is  provided  in  Table  fi. 

For  sources  using  control  devices,  all 
of  the  reporting  and  recordkeeping 
requirements  of  tlie  General  Provisions 
apply.  The  General  Provisions  are 
particularly  directed  to  sources  that  art; 
using  a  control  device,  and  that  will 
therefore  be  conducting  an  initial 
performance  test  and  performing 
traditional  emission  or  process 
parameter  monitoring.  As  such,  for 
sources  that  are  using  compliant 
,  coatings  or  an  averaging  approach  to 
demonstrate  compliance  witli  the 
propo.sed  rule,  some  sections  of  tlu; 
General  Provisions  do  not  apply  Table 
6  summarizes  tliosc  sections  of  the 
General  Provisions  requiring  reporting 
or  recordkeeping  and  identifies  whether 
all  sources  are  subject  to  the  section  or 
just  sources  using  control  devices.  (For 
a  discussion  of  the  relationship  between 
the  proposed  rule  and  the  General 
Provisions  in  their  entirety,  see  section 
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VI. K.)  Sources  using  compUant 
materials  or  an  averaging  approach  to 
comply  with  the  proposed  standards 
must  keep  records  of  finishing  material 
usage,  the  VHAP  content,  in  kg  VHAP/ 
kg  soUds  (lb  VHAP/lb  sohds).  as 
applied,  of  each  finishing  material, 
thinner,  and  adhesive  subject  to  the 
emission  limits  in  §  63.802;  the  VOC 
content,  in  kg  VOC/kg  solids  (lb  VOC/ 
lb  soUds).  as  applied,  of  each  strippable 
booth  coating;  and  the  CPDS  for 
finishing  materials,  cleaning  materials, 
adhesives,  thinners,  and  strippable 
booth  coatings  subject  to  regulation. 

/.  Small  Business  Considerations 

Because  of  the  large  number  of  small 
businesses  that  could  potentially  be 
impacted  by  regulation  of  the  wood 
furniture  industry,  the  Committee 
considered  carefully  the  impact  of  each 
aspect  of  the  proposed  standards  on 
small  businesses.  The  Committee 
included  two  small  wood  furniture 
manufacturers  and  a  representative  of  a 
trade  association  consisting  primarily  of 
small  businesses.  A  Small  Business 
Work  Group  was  formed  to  specifically 
address  small  business  issues. 

In  evaluating  options  that  the  industry 
could  use  to  comply  with  the  proposed 
standards,  the  Committee  tried  to  ensure 
that  the  compliance  options  would 
impose  a  minimum  burden  on  small 
businesses.  For  example,  the  proposed 
standards  do  not  require  the  use  of 
control  devices  that  require  a  significant 
capital  investment  and  impose  an  imfair 
burden  on  small  businesses  that 
typically  hate  trouble  raising  capital. 
Small  businesses  can  meet  the  emission 
limits  for  finishing  materials  and 
adhesives  through  the  use  of  compliant 
materials.  The  Committee  tried  to 
ensure  that  the  recordkeeping  and 
reporting  requirements  of  the  proposed 
standards  were  not  beyond  the 
resources  of  small  businesses. 

The  Committee  also  evaluated 
whether  the  proposed  work  practice 
standards  presented  any  particular 
problems  to  small  businesses.  Some 
members  felt  that  developing  an 
operator  training  program  might  pose 
some  problems  to  small  businesses. 
Rather  than  exempt  small  businesses 
from  what  the  Committee  feels  is  a  key 
work  practice,  the  Committee  decided'  to 
recommend  that  small  businesses  work 
together  to  develop  a  training  program. 
The  Committee  also  suggested  that  large 
businesses  that  already  have  training 
programs  in  place  could  share  the  key 
components  of  those  programs  with 
small  businesses.  Finallv,  the 
Committee  recommended  that  State 
small  businesses  assista.nce  programs 


assist  small  businesses  in  developing 
their  training  program. 

The  Small  Business  Work  Group 
made  several  recommendations  to  the 
Committee,  including  a 
reconunendation  that  the  EPA  draft  a 
document  that  would  provide  guidance 
to  small  businesses  on  how  to  obtain  a 
Federally-enforceable  limit  on  their 
potential  to  emit  and  recordkeeping 
requirements  that  might  be  associated 
with  the  limit.  In  addition,  small 
business  representatives  proposed  that 
the  EPA  draft  a  memorandum 
responding  to  questions  developed  by 
the  Small  Business  Work  Group 
pertaining  to.  area  sources  that  become 
major  sources. 

The  Small  Business  Work  Group  also 
recommended  that  the  EPA  discuss  in 
the  preamble  the  benefits  of  general 
permits  for  small  businesses  and 
encourage  their  use  where  appropriate. 
The  Agency  agreed  and  a  discussion  of 
general  permits  is  included  in  section 
VI. L.  The  Small  Business  Work  Group 
also  recommended  that  the  EPA,  in 
conjunction  with  the  State  of  North 
Carolina  Small  Business  Ombudsman 
Office,  develop  an  information  outreach 
program  to  serve  as  a  resource  for  small 
wood  furniture  manufacturers.  The 
Agency  has  agreed  to  work  with  the 
North  Carolina  Small  Business 
Ombudsman  Office  to  develop  this 
program. 

/.  Selection  of  Definition  of  Source 

The  choice  of  an  affected  source 
influences  possible  reconstruction  and 
modification  impacts  of  the  proposed 
standards.  It  also  determines  the  point 
at  which  the  addition  or  replacement  of 
individual  emission  sources  (i.e.,  a 
spray  booth,  or  a  finishing  line)  "results 
in  a  new  source.  Section  112(a)(3)  of  the 
Act  defines  "stationary  source"  as 
having  the  same  meaning  as  that  given 
in  section  111(a)  of  the  Act,  where 
"stationary  source"  is  defined  as  "any 
building,  structure,  facility,  or 
installation  which  emits  or  may  emit 
any  air  pollutant."  Most  industrial 
plants  consist  of  numerous  pieces  or 
groups  of  equipment  tliat  emit  HAP  and 
that  may  be  viewed  as  "sources."  The 
EPA,  therefore,  uses  the  term  "affected 
source"  to  designate  the  equipment 
within  a  particular  facility  that  is 
chosen  as  the  source  covered  by  a  given 
rule.  The  definition  of  source  rnay  be 
broad  and  include  all  emission  points 
within  a  facility,  or  may  be  narrow  and 
include  only  an  individual  piece  of 
equipment. 

1.  Reconstruction  Considerations 

Reconstruction  is  defined  by  §  63.5  as 
the  replacement  of  the  components  of  a 


stationary  source  to  such  an  ex-tent  that: 
(1)  the  fixed  capital  cost  of  the  new 
components  exceeds  50  percent  of  the 
fixed  capital  cost  that  would  be  required 
to  construct  a  comparable  new  source, 
and  (2)  it  is  technologically  and 
economically  feasible  for  the 
reconstructed  source  to  meet  the 
promulgated  emission  standards 
established  by  the  Administrator 
pursuant  to  section  112  of  the  Act.  Upon 
reconstruction,  a  stationary  source  is 
subject  to  relevant  standards  for  new 
sources,  including  compliance  dates, 
irrespective  of  any  change  in  emissions 
of  HAP  from  that  source.  Major  affected 
sources  constructed  or  reconstructed 
after  the  effective  date  of  a  rule 
promulgated  under  this  part  are  also 
subject  to  the  preconstruction  and 
review  requirements  in  §03.5  (d)  and 
(e). 

If.  for  example,  an  entire  plant  is 
designated  as  the  affected  source,  the 
new  source  MACT  would  cover  no  p.irt 
of  the  plant  unless  replacement  of 
equipment  or  a  group  of  equipment 
causes  the  entire  plant  to  be 
reconstructed.  On  the  other  hand,  if 
each  individual  piece  of  equipment 
(e.g.,  each  spray  booth)  is  designated  as 
an  affected  source,  then  that  indivi<lual 
piece  of  equipment  can  be  subject  to  th*^ 
reconstruction  provisions.  A  narrow 
definition  of  source,  such  as  this  one. 
results  in  new  source  MACTapplv  inq  to 
each  piece  of  new  equipment. 

2.  Modification  Considerations 

According  to  section  112(a)(5), 
modification  means  any  physical 
change  in.  or  change  in  the'methoil  of 
operation  of.  a  major  source  that 
increases  the  actual  emissions  of  .".nv 
HAP  emitted  by  such  source  by  n.oro 
than  a  de  minimis  amount  or  that 
results  in  the  emission  of  any  H.\P  not 
previously  emitted  by  more  than  a  de 
minimis  amount.  Subpart  B  of  prirt  63 
addresses  modifications  and  identifies 
.  the  de  minimis  quantities  for  each  M.AP 
that  would  trigger  the  modification 
provisions.  Subpart  B  requires  modifiml 
major  sources  to  implement  the  .MACT 
emission  limit  for  existing  sources 
established  pursuant  to  section  112(d). 
If  a  M.\CTrule  for  an  affected  major 
source  has  not  been  promulgated, 
existing  source  M.\CT  is  establish.?!!  on 
a  case-by-case  basis. 

For  this  source  category,  the 
modification  provisions  are  not  a 
priman,-  consideration  in  selectiii.^  the 
affected  source  designation. 
Modifications  of  existing  sourrt  s  would 
mean  that  the  existing  source  MACT 
standards  continue  to  apply.  The  only 
modification  that  would  occur  in  lhi.i 
industry  that  would  affect  a  sourn;s 
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control  requirements  would  be  one  that 
causes  an  area  source  to  become  a  major 
source.  If  an  area  source  becomes  major 
due  to  a  modification,  it  is  subject  to 
existing  source  MACT.  If  an  area  source 
becomes  major  due  to  a  reconstruction, 
it  is  subject  to  new  source  MACT.  The 
affected  source  definition,  however,  has 
no  effect  on  the  major  source 
designation  because  that  designation  is 
based  on  emissions  from  all  emission 
points  located  in  a  contiguous  area 
under  common  control,  even  if  the 
affected  source  is  narrowly  defined. 

3.  Affected  Source  Definitions 

The  Committee  did  not  discuss  the 
affected  source  definition  for  the 
proposed  rule.  The  Agency,  therefore,  is 
proposing  the  affected  source  definition 
that  it  believes  is  consistent  with  the 
Committee's  other  decisions.  To 
determine  the  appropriate  affected 
source  definition,  the  Agency  focused 
on  the  proposed  standards  for  finishing 
operations  as  the  driving  force  for 
choosing  an  affected  source  definitiox.. 
The  Agency  did  this  because  the 
finishing  operation  is  the  primary 
emission  soiut»  at  the  majority  of 
sources,  and  the  proposed  MACT 
standards  differ  depending  on  whether 
the  source  is  existing  or  new.  The 
Agency  concluded  that  there  are  tliree 
possible  affected  source  definitions  for 
finishing  operations:  each  finishing 
step,  each  finishing  line,  or  each  facility. 

The  Agency  first  considered  the 
implications  of  defining  the  source  as 
each  finishing  step.  With  this  affected 
source  definition,  if  a  new  application 
station  (e.g.,  a  spray  booth)  was  added 
to  a  finishing  line,  the  finishing  material 
ust!d  in  this  step  would  have  to  meet  the 
MACT  standards  for  new  sources.  The 
Agency  agreed  that  this  was  not  feasible 
because  the  proposed  rule  allows  for 
averaging  within  and  across  finishing 
steps.  If  a  source  is  subject  to  now 
source  MACT  for  one  step  and  not  for 
others,  this  step  could  not  be . 
incorporated  into  the  averaging  and  the 
facility's  flexibility  would  be  limited. 
This  runs  counter  to  the  Committee's 
previous  decision  to  allow  sources  the 
maximum  flexibility  possible  in 
complying  with  the  proposed  rule. 

The  second  possible  affected  source 
definition  would  be  to  define  a  finishing 
line  as  the  affected  source.  New  source 
MACT  would  apply  if  a  facility  installed 
a  new  finishing  line,  or  if  an  existing 
line  was  reconstructed,  as 
reconstruction  is  defined  in  §63..i.  With 
this  affected  source  definition,  new 
source  MACT  is  considered  technically 
feitsible  by  the  Agency  because  all  of  the 
tinishing  materials  applied  woiild  have 
(o  meet  the  same  HAP  limit.  The  same 


problems  wi  h  averaging  arise,  however,  - 
as  arise  if  a  Qnishing  step  is  the  affected 
source.  For  etcample,  if  a  facility 
operates  multiple  finishing  lines, 
including  onB  that  is  subject  to  new 
source  MACT,  the  new  line  could  not  be 
included  in  fhe  averaging  calculation 
because  the  jlAP  limit  that  applies  to  it 
is  different  tlian  the  limit  that  applies  to 
the  other  Unes.  Because  this  Umits  a 
facility's  flexibility,  the  Agency  did  not 
select  the  finishing  line  as  the  affected 
source.  AlsOi  it  is  sometimes  difficult  to 
define  the  fi  lishing  line  within  a  plant. 
For  example ,  an  owner  or  operator  may 
add  or  remo  re  pieces  to  or  from  a 
finishing  lin  i  at  any  stage  of  the 
finishing.  F(  r  all  of  these  reasons,  the 
Agency,  by  i  cfault.  chose  the  entire 
facility  to  be  the  affected  source. 

K.  Relations  vp  Between  General 
Provisions  (ktd  Proposed  Rule 
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must  be  submitted  within  60  days 
because  the  compliance  status 
information  report  is  required  by 
§  63.807(b)  to  be  submitted  within  60 
days  after  the  compliance  date. 

3.  Section  63.8 

This  section  specifies  monitoring 
requirements.  The  compliance 
provisions  of  §  63.804(g)(1),  (2),  (3),  (5), 
(7),  and  (8)  of  the  proposed  rule 
supersede  §  63.8  for  sources  using 
compliant  materials  or  an  averaging 
approach. 

4.  Section  63.9(e).  (g).  and  (h)(2)(ii) 

Sections  63.9(e)  and  63.9(g)  do  not 
apply  to  sources  using  compliant 
materials  or  an  averaging  approach 
because  they  pertain  to  sources 
conducting  performance  tests  and  using 
continuous  monitoring  systems, 
respectively. 

Section  63.9(h)(2)(ii)  specifics  that  the 
compliance  status  information  report  be 
submitted  within  60  daj's  after  the 
performance  test.  This  requirement  is 
relevant  to  sources  using  compliant 
materials,  but  is  clarified  by  §  63.807(h) 
of  the  proposed  rule,  which  requires 
that  the  compliance  status  information 
report  be  submitted  within  GO  days  after 
the  compliance  date,  not  60  days  after 
the  compliance  determination,  for 
sources  using  compliant  materials.  As 
written.  §63.9(h)(2)(ii)  is  not  applicable 
for  sources  using  compliant  materials 
because  no  performance  test  is  being 
required. 

5.  Section  63.10(bK2)(i-vi,  viii-xi,  xiii) 

These  sections  do  not  apply  to 
sources  using  compliant  materials 
because  they  specifically  pertain  to  the 
startup,  shutdown,  arul  malfunction 
plan;  performance  tests;  or  continuous 
monitoring  systems.  Sections 
63.10(b)(2)(vii.  xii.  and  xiv)  apply 
because  they  arc  more  generic. 
Paragraph  (2)(vii)  requires  that  a  source 
maintain  records  of  all  required 
measurements  needed  to  demonstrate 
compliance.  Paragraph  (2)(xii)  is  related 
to  the  request  for  a  waiver  of  reporting 
and  recordkeeping  requirements,  which 
some  sources  subject  to  the  proposed 
standards  may  pursue.  Paragraph 
(2)(xiv)  requires  that  a  source  maintain 
records  to  support  initial  notifications 
and  notification  of  compliance  status. 

6.  Section  63.10(c),  (d)(2)  and  (d)(.5).  and 
(e) 

These  sections  do  not  apply  to 
sources  using  compliant  materials  or  an 
averaging  approach  because  they  pertain 
to  continuous  monitoring  systems, 
performance  testing,  or  startup, 
shutdown,  malfunction  reports. 
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The  General  Provisions  do  not  specify 
the  reporting  requirements  for  sources 
not  operating  continuous  monitoring 
systems.  Therefore,  the  reporting 
requirements  in  §  63.807(c)  of  the 
proposed  rule  apply.  In  lieu  of  the  above 
monitoring  requirements,  the  proposed 
rule  contains  continuous  compliance 
provisions  in  §  63.804(g)  for  sources 
complying  through  the  use  of 
reformulated  materials. 

L.  Relationship  Between  Operating 
Permit  Program  and  Proposed  Rule 

Under  the  operating  permit 
regulations  codified  at  40  CFR  part  70, 
any  soiuce  that  is  a  major  source  under 
the  Act,  or  any  nonmajor  source  subject 
to  standards  under  sections  111  or  112 
of  the  Act,  must  obtain  an  operating 
permit  (see  §  70.3(a)(1).).  Therefore,  aU 
major  sources  subject  to  these  proposed 
standards  must  obtain  an  operating 
permit.  Area  sources  in  this  source 
category  are  not  regulated  by  the 
proposed  standards  and  would  therefore 
not  be  required  to  obtain  an  operating 
permit,  unless  a  State  with  an  approved 
operating  permit  program  chooses  to 
permit  ail  nonmajor  sources. 

There  are  many  major  sources  in  this 
source  category  that  are  major  based 
solely  on  their  potential  to  emit.  Such 
sources  may  choose  to  obtain  a 
Federally  enforceable  limit  on  their 
potential  to  emit  such  that  they  are  no 
longer  considered  major  sources  and  not 
subject  to  the  proposed  rule.  Sources 
that  opt  to  limit  their  potential  to  emit 
are  referred  to  by  the  EPA  as  "sTOthetic 
area"  sources.  TTie  limiting  of  a  source's 
potential  to  emit  is  identified  as 
Fodorally  enforceable  by  §70.6(b)  of 
part  70. 

The  Committee  agreed  that  this  source 
category  was  one  that  could  benefit  from 
the  development  of  a  general  permit. 
Under  part  70,  State  permitting 
authorities  are  allowed  to  develop 
general  permits  for  categories  of  sources 
containing  numerous  similar  sources.  In 
deciding  which  source  should  be 
covered  by  general  permits.  State 
regulators  must  consider  three  primary 
criteria:  (1)  source  categories  covered  by 
general  permits  should  contain  similar 
operations  and  emit  pollutants  with 
similar  characteristics;  (2)  sources 
should  not  be  subject  to  casc-bv-case 
standards:  and  (3)  sources  should  be 
subject  to  the  same  or  substantially- 
similar  requirements  governing 
operation,  emissions,  monitoring, 
reporting,  and  recordkeeping.  General 
■  permits  were  developed  primarily  to 
alleviate  some  of  the  permitting  burden 
to  area  sources  that  are  subject  to 
section  112  standards  and  Uierefure 
required  to  obtain  a  title  V  permit. 


However,  the  preafioble  to  part  70  states 
that  general  permits  may  be  issued  to 
cover  any  category  of  Bumerous  similar 
sources,  including  majcH-  sources. 
Therefore,  the  Committee  reccMrunends 
that  State  permitting  agencies  pursue  a 
general  permit  for  wood  fitmiture 
operations.  . 

There  are  several  benefits  to  a  general 
permit.  If  a  general  permit  developed  by 
a  permitting  authority  has  been 
approved  after  public  participation,  and 
the  EPA  and  affected  State  review,  the 
permitting  authority  may  then  grant  or 
deny  a  general  permit  to  a  source 
without  further  public  participation  or 
the  EPA  and  affected  State  review.  The 
action  of  granting  or  denying  a  general 
permit  is  also  not  subject  to  judicial 
rexiew.  Another  benefit  of  a  general 
permit  that  would  be  particularly 
advantageous  for  the  wood  furniture 
industry  is  that  sources  may  use  general 
permits  strictly  for  the  purposes  of 
becoming  synthetic  area  sources;  i.e., 
limiting  the  potential  toesnit.  Finally, 
for  owners  and  operators  with  sources 
in  multiple  source  categories  located  in 
a  contiguous  area,  a  general  permit  can 
be  issued  to  a  discrete  affoctod  source  at 
an  industrial  complex. 

M.  Solicitation  of  Comments 

This  section  was  drafted  as  the  EPA 
developed  the  proposed  standanls.  It 
Usts  issues  the  Agency  is  soliciting 
comments  on.  The  preamble  requests 
comments  on: 

1.  Exempting  sources  that  commit  to 
using  no  more  than  a  total  of  250  gallons 
of  finishing,  gluing,  cleaning,  and 
washoff  materials  per  month,  or  3,000 
gallons  per  rolling  12-month  period, 
from  the  proposed  standards  as  long  as 
the  soxu-ce  maintains  records  of  their 
usage  including  specific  comments  on: 

a.  Whether  an  alternative  to  the  250/ 
3.000  gallon  level  would  be  apprt^riate; 

b.  The  level  and  type  of  reporting 
needed  to  document  the  oivner's 
commitment;  and 

c.  The  frequency  and  nature  of  the 
recordkeeping  requiremenL 

2.  Adding  language  to  the  final  rule 
that  would  provide  a  mechanism  for 
sources  using  more  than  230  gallons  per 
month  that  may  emit  less  than  10  tons 
per  year  of  a  single  HAP  or  25  tons  per 
year  of  a  combination  of  HAP  to  accept 
case-by-case  operating  restrictions 
including  specific  comments  on: 

a.  Whether  such  language  should  be 
added; 

b.  The  type  of  reporting  and  process 
required  to  estabhsh  the  case-by-case 
commitment  (in  i>articular,  bo»-  to 
establish  throughput  and  content 
limitations  that  could  ensure  area 
source  status);  and 


c.  The  type  of  records  tiul  should  be 
maintained  to  Hnf^upffitf  conipUance 
with  the  restriction, 

3.  The  potential  impact  of  the 
proposed  rule  on  water  pollution 
including  any  data  that  may  support  or 
refute  the  Agency's  position  that  the 
proposed  standards  will  have  no  impact 
on  water  pollution. 

4.  Modifying  the  MACT  floor  so  that 
only  one  source  with  an  incinerator  was 
included. 

5.  Interpretation  of  average  as  either 
the  arithmetic  mean  or  the  median 
(MACT  floor). 

6.  The  approach  for  establishing 
MACT  for  contact  adhesives  including: 

a.  The  need  for  exemptions  from  the 
proposed  emission  Umitations  for 
contact  adhesives  used  on  non-porous 
substrates  and  for  aerosol  adhesives; 

b.  The  appropriateness  of  esccUiding 
adhesives  used  in  amounts  less  than  200 
gallons  from  calculation  of  tbe  MACT 
floor; 

c.  Calculating  the  MACT  floor  based 
on  the  average  of  the  best  performing  12 
percent  when  the  data  sot  is  limited; 
and 

d.  The  appropriateness  of  setting 
MACT  for  foam  adhesives  for  existing 
sources  based  on  the  type  of  testing 
required  for  the  product. 

7.  Is  the  monitoring/repair  (roquenry 
in  the  IScM  plan  appropriate? 

8.  Guidance  on  exemption  to  the  um» 
of  conventional  air  spray  guns  based  on 
technical  or  economic  inieasibtlity. 

9.  The  use  of  70-yaar  eiqxxsure  fcv*!!s 
versus  7-year  exposure  lewels  in 
assigning  de  minimis  values  to  ViiAP  i»f 
potential  concern. 

10.  Should  additional  pollutants  b«» 
restricted  fi-om  use  in  cleaning  aad 
washoff  solvents? 

11.  -Adequacy  of  the  work  practice 
standards— -are  the)'  too  burtten<«ome,  ht 
should  there  be  more? 

17/.  0//ier  Considerations 

In  addition  to  establishing  emission 
limits  and  work  practice  standards  for 
the  industr>-.  several  members  of  the 
Committee  were  also  interested  in 
establishing  a  mechanism  for  trrjcking 
the  impact  of  the  standards  on 
emissions  of  H.\P  and  other  poUutanJs. 
collecting  information  on  t«inolog>«is 
being  used  to  meet  the  standards,  and 
providing  a  forum  for  dissemination  of 
information  on  evolving  technologies. 
The  Committee  merab^  feh  that  it  w.*s 
important  to  verify  the  prc^>osed 
standards  were  achieving  Ae  reductions 
in  emissions  and  hazards  that  wer« 
expected  and  to  provide  informatiaa  *)n 
the  technologies  and  substaiKxs  being 
used  to  achie\-e  those  reductions. 
Because  the  emission  limits  for 
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finishing  materials  can  be  met  through 
substitution  of  non-HAP  VOC's  for  HAP, 
and  some  non-HAF's  can  be  as 
hazardous  as  the  listed  HAP's,  they  fielt 
it  was  important  to  track  emissions  of 
other  pollutants  ficom  the  industry  to 
ensure  that  materials  of  equal  or  greater 
toxicity  were  not  being  substituted  for 
HAP,  and  that  appropriate  action  would 
be  taken  if  this  should  occur. 
Throughout  the  regulatory  negotiation, 
there  was  discussion  of  new,  lower 
emitting  (both  VCX:  and  HAP) 
technologies  that  are  reportedly  on  the 
threshold  of  demonstration.  The 
Committee  members  felt  that  as  these 
technologies  are  demonstrated,  the 
information  should  be  made  available  to 
the  public. 

After  some  discussion  among 
Committee  members  concerning  the 
logistics  of  collecting  and  disseminating 
the  information,  the  Committee  decided 
that  the  preamble  to  the  NESHAP 
should  call  for  a  trends  report.  The 
report  would  be  developed  by  the 
industry.  The  report  would  be  made 
available  to  the  EPA,  who  would 
disseminate  it  to  all  interested  parties. 

In  compiling  a  trends  report,  the 
Committee  agreed  that  industry  will 
sun'ey  a  sample  of  the  industry  that  is 
determined  to  be  representative  of  the 
entire  industry.  This  industry-collected 
data  will  initially  establish  a  baseline 
for  this  report  and  will,  in  subsequent 
years,  be  used  to  determine  whether 
there  have  been  increases  and/or 
decreases  in  overall  industry  use  of 
VHAP's  and  VOC's,  and  will  include 
data  on  increases  and/or  decreases  in 
the  use  of  individual  VHAP's  or  VOC's. 
Individual  facility  or  company  data 
would  be  collected  and  assembled  by 
industry  sources.  As  the  individual  data 
submissions  will  reflect  confidential 
business  practices  and/or  trade  secrets, 
such  individual  submissions  are 
prohibited  from  public  disclosure 
except  pursuant  to  court  order  or  other 
legal  requirement. 

"This  agreement  to  compile  a  trends 
report  begins  with  the  report  submitted 
for  the  baseline  year,  1994,  which 
industry  will  compile  and  submit  to  the 
Agency  in  1995.  Reports  thereafter  will 
be  compiled  every  2  years,  beginning 
with  a  trends  report  for  1996.  This 
agreement  to  submit  a  trends  report  will 
terminate  1  year  after  EPA  is  required  to 
complete  the  review  of  this  standard 
prescribed  by  42  U.S.C.  section 
7412(f)(2),  which  mandates  EPA  to 
review  NESHAP  for  residual  risk. 

In  addition  to  the  above  data,  the 
Committee  agreed  that  the  trends  report 
would  include  a  brief  discussion  of 
technologies  being  used  by  the  industry* 
to  reduce  emissions,  and  a  discussion  of 
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evolvii  ;  technologies  including  new 
finishi]  g  materials,  adhesives,  and 
improved  appUcation  equipment.  This 
discusMon  would  not  be  an  attempt  to 
explain  the  emissicm  trends,  but  rather 
it  woul  1  be  an  independent  review  from 
industr  f  experts  on  new  technologies 
that  ara  coming  into  increased  use  or 
that  may  be  developing.  The  Committee 
also  reqommended  a  working  group  be 
formed'from  interested  Committee 
members  to  provide  further  input  on  the 
details  )f  the  scope  of  the  report. 

VIIL  i4(  ministrative  Requirements 
A.  Pub,  ic  Hearing 

A  pu  )lic  hearing  will  be  held,  if 
request  k1,  to  discuss  the  proposed 
standai  is  in  accordance  with  section 
307(d)(  I)  of  the  Clean  Air  Act.  Persons 
wishin;  to  make  an  oral  presentation  on 
the  pro  rased  standards  for  wood 
fumitu  e  manufacturing  should  contact 
the  EP>  at  the  address  given  in  the 
ADORES  >ES  section  of  this  preamble. 
Oral  pp  mentations  will  be  limited  to  15 
minute  i  each.  Any  member  of  the 
public  1  nay  file  a  WTitten  statement 
before.  During,  or  within  30  day-s  after 
the  hearing.  Written  statements  should 
be  addr  jssed  to  the  Air  Docket  Section 
address  given  in  the  ADDRESSES  section 
of  this    reamble  and  should  refer  to 
Docket  ^o.  A-93-10. 

A  vematim  transcript  of  the  hearing 
and  wrrltten  statements  will  be  available 
for  public  inspection  and  copying 
during  normal  working  hours  at  the 
EPA's  Air  Docket  Section  in 
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To  serve 


C.  Exec  ttive  Order  12866 

Unde  r  Executive  Order  12866  [58  FR 
51735  (  October  4, 1993)],  the  Agency 
must  d<  termine  whether  the  regulatory 
action  i  i  "significant"  and  therefore 
subject  :o  OMB  review  and  the 
requireyients  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatiiy  action"  as  one  that  is  likely 
to  resul :  in  a  rule  that  may: 


1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order  12866,  the  EPA  has  determined 
that  this  rule  is  not  a  "significant 
regulatory  action."  Therefore,  the  EPA 
has  determined  that  it  will  not  be  sent 
to  OMB  for  review. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the  office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  document  has  been 
prepared  by  the  EPA  (ICR  No.  1716.01), 
and  a  copy  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch. 
EPA,  401  M  Street.  S\V.  (2136). 
Washington,  DC  20460,  or  by  calling 
(202)  260-2740.  The  public  burden  for 
this  collection  of  information  is 
estimated  to  average  187  hours  per 
respondent  annually  for  recordkeeping 
and  reporting.  This  includes  time  for 
reviewing  instructions,  searching 
existing  data  sources,  conducting 
performance  tests,  gathering  and 
maintaining  the  data  needed,  arid 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  2136. 
U.  S.  Environmental  Protection  Agcncv, 
401  M  Street,  SW.,  Washington,  DC 
20460,  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503,  marked  "Attention:  Desk 
Officer  for  the  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  the  EPA  to 


62682 


Federal  Register  /  Vol.  59.  No.  :  33  /  Tuesday,  December  6,  1994  /  Proposed  Rules 


Federal  Rggirter  /  Vol.  59,  No.  233  /  Tuesday,  Decenrf?er  6.  1994  /  Proposed  Rules 


consider  potential  impacts  of  {Reposed 
regulations  oa  small  entities.  It  is 
^    currently  the  EPA  policy  «opa-f(mn  a 
«%ulak»y  fleidbility  analysis  of  the 
potential  impacts  of  proposed 
regulations  oa  smaM  entities  whenever 
it  is  anticipated  that  any  small  entities 
may  be  adversely  impacted.  Because  it 
was  anticipated  that  some  small  wood 
furniture  mamifacturers  could  be 
adversely  impacted  from  ' 
implementation  of  the  proposed 
standards,  a  regulatory  flexibility 
analysis  was  performed.  A  copy  of  the 
Economic  Impact  Regulatory  Flexibility 
Analysis  is  included  in  the  docket. 

While  the  majority  of  the 
approximately  11.000  wood  furniture 
operations  are  smdl  businesses,  the  vast 
majority  of  the  smaller  operations 
would  not  be  directly  affected  by  this 
proposed  standard.  Only  approximately 
7  percent  of  die  11.000  manufacturers 
are  expected  to  be  directly  impacted. 
The  estimate  of  7  percent  is  based  on 
EPA's  estimate  of  the  number  of  sources 
that  are  major  based  on  actual 
emissions.  It  is  anticipated  that  the 
remainder  of  the  industry  will  take  a 
Federally  enforceable  limit  on  their 
emissions. 

As  disqj|»8sed  under  the  sununary  of 
impacts  (section  IV.C  of  the  preamble), 
the  eomoraic  analysis  predicted  a  slight 
increase  in  wood  furniture  prices. 
Therefore,  the  vast  majority  of  small 
manufacturers,  which  will  not  be 
subject  to  the  proposed  rule  may  benefit 
from  these  slightly  iiKreased  prices.  If 
these  costs  are  not  offeet  by  newer,  less 
expensive  technologies  in  the  future, 
this  benefit  may  be  su.stained. 

For  the  smaller  facilities  that  would 
be  directly  impacted  by  implementation 
of  the  proposed  standards,  an  analysis 
of  the  potential  impact  of  this  proposed 
standard  by  plant  size  was  performed. 
The  results  from  this  analysis  indicate 
that  implementation  of  this  proposed 
rule  would  generally  have  a  janall 
impact  on  the  net  revenues  of  facilities 
of  all  size  groups  and  that  smaller  plants 
would  not  be  systematically  impacted 
more  severely  than  larger  operations. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  I  hereby  certify  that  this 
prc^)osed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities. 

F.  MisceHaneous 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies  within  the 
framework  of  a  regulatory  negotiation. 


fiZbiil 


The  Administrator  will  welcome 
comments  on  all  aspects  of  the  proposed 
regulation,  including  health,  economic 
and  technological  issues,  aud  on  the 
proposed  test  methods. 

This  regulatitm  will  be  reviewed  8 
years  from  the  date  of  promu^ation. 
This  review  will  inchade  an  assessment 
of  such  factors  as  evaluation  of  the 
residual  health  risks,  any  overlap  with 
other  programs,  the  existeme  of 
alternative  methods,  enfbrce^ility, 
improvements  in  emission  control 
technology  and  health  daU,  and  the 
recordkeeping  and  reporting 
requirements. 

G.  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  sections  101, 
112, 114, 116.  and  301  of  the  Clean  Air 
Act,  as  amended;  42  U,S.C.  7401, 7412 
7414,  7416,  and  7601. 

List  of  Subjects  in  40  CFR  Pv\  g3 

Environmental  protection.  Air 
pollution  control,  Hazardous 
substances,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  21, 1994. 
Carol  M.  Browner, 
Administrator. 
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National  Emission  Standards  tor 
Hazardous  Air  PoHutants;  Proposed 
Standards  for  Shipbuilding  and  Ship 
Repair 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 


SUMMARY:  The  proposed  standards 
would  limit  emisfuons  of  hazardous  air 
pollutants  (HAP)  from  surface  coating 
operations  from  any  new  or  existing 
shipbuilding  and  ship  repair  facilities  at 
a  major  source  (defined  in  part  V,  A). 
The  proposed  standards  implement 
section  112(d)  of  the  Clean  Air  Act 
(Act),  which  requires  the  Administrator 
to  regulate  emissions  of  those  chemicals 
designated  as  HAP  in  section  112(b). 
The  intent  of  the  proposed  standards  is 
to  protect  the  public  health  by  requiring 
new  and  existing  major  sources  to  limit 
HAP  emissions  to  levels  attainable  by 
use  of  maximum  achievable  control 
technology  (MACT). 


In  addition,  this  document  contains 
draft  recommended  best  available 
control  measures  ^ACM)  for  volatile 
oiiganic  compound  (VOQ  and 
particulate  emissions  from  duscalegorv. 
The  draft  BACM  implemeots  seriion 
183(b)(4)  of  the  Act. 
DATES:  Comments.  Conateiits  must  be 
received  on  or  before  February  6, 1995. 
Public  Hearing,  if  anyone  oontacts  the 
EPA  requesting  to  speak  at  a  pubhc 
hearing  by  December  27, 1994.  a  publk. 
hearing  wUl  be  held  on  January  IH. 
1995,  beginning  at  10  a.m. 
ADDRESSES:  Comments.  Interested 
parties  may  submit  written  comments 
(in  duplicate  if  possible)  to  Public 
Docket  No.  A-92-11  at  the  following 
address:  U.S.  Environmental  Protection 
Agency,  Air  and  Radiation  Docket  and 
Information  Center  (6102),  401  M  Street. 
SW.,  Washington.  DC  20460.  The 
Agency-  requests  that  a  separate  copy 
also  be  sent  to  the  contact  person  listed 
ijelow. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  a  public  hearing,  the 
hearing  will  be  held  at  the  EPA  OfDue 
of  Administration  Auditorium  in 
Research  Triangle  Park,  North  Caioiina 
Persons  interested  in  attraiding  the 
hearing  or  wishing  to  present  oral 
testimony  should  notify  Ms.  Kim  Teal. 
Coatings  and  Consumer  Products  Group 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  PaA,  North 
Carolina  27711,  telephone  number  1919) 
.541-5580. 

Background  Information  Docutnent. 
The  background  information  document 
(BID)  and  other  docim^ents  supporting 
the  proposed  standards  may  be  oblairieii 
from  the  docket  or  from  the  U.S.  EPA 
Library  (MD-35),  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-2777.  Please  refe-  lo 
"Surface  Coating  Operations  at 
Shipbuilding  and  Ship  Repair 
Facilities — Background  Informatioo  for 
Proposed  Standards,"  EPA-45a/-D-94- 
Olla. 

Docket.  Docket  No.  A-92-11, 
containing  supporting  information  used 
in  developing  the  propwreed  standards,  is 
located  at  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center  althe 
above  address  in  Room  M-1300, 
Waterside  Mall  (ground  floor),  and  may 
be  inspected  from  8  ajn.  lo  4  pjn., 
Monday  through  Friday.  Tte  propoi^ 
regulatory  text  and  ether  materials 
related  to  this  rulemaking  are  avail,-ible 
for  review  in  the  docket.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  regulatory 
decisions  and  the  fmiposed  sta><duids. 
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contact  Dr.  Mohamad  Serageldin, 
Coatings  and  Consumer  Products  Group, 
Emission  Standards  Division  (MD-13), 
U.  S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
2379. 

SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

I.  E)escription  of  the  Source  Categorj- 

II.  Back^ound 

III.  Summary  of  the  Proposed  Rule 

A.  Applicability 

B.  Standards 

C  Compliance  Dates 

D.  Compliance  Procedures 

E.  Test  Methods  and  Procedures 

F.  Monitoring  Requirements 

G.  Notification  Requirements 

H.  Recordkeeping  and  Reporting 
Requirements 

IV.  Sunmiary  of  Estimated  Environmental, 

Energy,  and  Economic  Impacts  of  the 
Proposed  Standards 

A.  Number  and  Type  of  Affected  Facilities 

B.  Air  Emission  Reductions 

C  Secondary  Environmental  Impacts 

D.  Energy  Impacts 

E.  Cost  Impacts 

F.  Economic  Impacts 

V.  National  Emission  Standards  for 

Hazardous  Air  Pollutants  (NESHAP) 
Decision  Process 

A.  Source  of  Authority  for  NESHAP 
Development 

B.  Criteria  for  Development  of  N'ESHAP 

C.  Categorization/Subcategorization: 
Determining  MACT  "Floors" 

D.  Regulatory  Approach  and  Regulatory 
Alternatives 

VI.  Process  Description  and  Control 

Technologies 

A.  Painting  Process 

B.  Control  Technologies  for  Painting 
Operations 

C.  Handling,  Transfer,  and  Storage  of 
Volatile  Organic  HAP  Containing 
Materials 

VII.  Selection  Rationale 

A.  Selection  of  Emission  Points  to  be 
Covered 

B.  Selection  of  the  Basis  for  the  Proposed 
Standards 

C.  Selection  of  the  Format  of  the  Proposed 
Standards 

D.  Selection  of  Compliance  Dates 

E.  Selection  of  Compliance  Procedures 

F.  Selection  of  Test  Methods  and 
Procedures 

G.  Selection  of  .Notification,  ^ 
Recordkeeping,  and  Reporting 
Requirements 

H.  Operating  Permit  Program 
1.  Solicitation  of  Comments 

VIII.  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 

C  Executive  Order  12866 
O.  Pajjerwork  Reduction  Act 

E.  Regulatory  Flexibility  Act 

F.  Clean  Air  Act  Section  117 

G.  Regulatory  Review 

IX.  Statutory  Authority 


The  proposed  regulatory  text  is  not 
included  pi  this  Federal  Register  notice, 
but  is  available  in  Docket  No.  A-92-11 
or  by  reqiiest  from  the  EPA  contact 
persons  designated  earlier  in  this  notice, 
free  of  charge.  The  proposed  regulatory 
language  |s  also  available  on  the 
Technoloiy  Transfer  Network  (TTN). 
one  of  thaEPA's  electronic  bulletin 
boards.  Tie  TTN  provides  information 
and  technplogy  exchange  in  various 
areas  of  air  pollution  control.  The 
service  isjfree,  except  for  the  cost  of  a 
phone  cal.  Dial  (919)  541-5742  for  up 
to  a  14,40  )-bps  modem.  If  more 
informatii  m  on  TTN  is  needed,  call  the 
HELP  lin«  at  (919)  541-5384. 

I.  Descrip  tion  of  the  Source  Category 

Section  112  of  the  Act  requires  the 
EPA  to  ev  iluatc  and  control  emissions 
of  HAP.  1  le  control  of  HAP  is  to  be 
achieved  hrough  promulgation  of 
emission  standards  under  sections 
112(d)  an  1  (f)  for  major  source 
categories  and  such  minor  sources  as 
deemed  a  Dpropriate  that  emit  HAP. 
Pursuant  o  section  112(c)  of  the  Act, 
the  EPA  I  ublished  in  the  Federal 
Register  t  le  initial  list  of  source 
categoric!  that  emit  HAP  on  July  16, 
1992  (57  -R  31576).  This  list  includes 
both  "ma  or"  and  "area"  sources  (as 
defined  h  i  the  Act)  that  the  EPA  intends 
to  regulat !  before  November  of  the  year 
2000.  Th(  initial  list  of  source  categories 
includes  'Shipbuilding  and  Ship  Repair 
(Surface  i  loating),'*  the  major  sources 
only,  as  a  source  category. 

For  the  purpose  of  the  proposed  rule, 
shipbuilc  ing  and  ship  repair  refers  to  all 
facilities  hat  build,  repair,  paint, 
repaint,  c  anvert,  or  alter  ships. 
(Hereafte  ,  this  industry  will  be  referred 
to  as  "shfcbuilding.")  A  ship  is  defined 
as  any  mi  rine  or  fresh-water  vessel  used 
for  milita  "y  or  commercial  operations, 
self-propelled  vessels,  those 
other  craft  (barges),  and 


includinj 

towed  by 

navigatia  lal  aids  (buoys).  This 

definitio 

to,  all  mi 


includes,  but  is  not  limited 
itary  vessels,  commercial 
cargo  and  passenger  (cruise)  ships, 
ferries,  b  rges,  tankers,  container  ships, 
patrol  an  1  pilot  boats,  and  dredges.  It 
does  not  nclude  offshore  oil  and  gas 
drilling  j  latforms,  although  it  is 
believed  hat  identical  coating  systems 
would  be  appropriate  for  them  also. 

II.  Backg  round 

The  pr  )posed 
EPA's 
pollutanis 
ship  repi  i 
volatile 
(VOHAP 
pollutant  s 
compoui  d 


rule  represents  the 
extensive  regulation  of  air 
from  the  shipbuilding  and 
sr  industry.  Essentially  all 
(^anic  hazardous  air  pollutants 
are  a  subset  of  a  category  of 
referred  to  as  volatile  organic 
s  (VOC).  The  VOC  is  a  class 


of  poUuttmts  that  are  photochemically 
reactive  precursors  of  ozone.  Emissions 
of  VOC  (and  consequently  VOHAP  as 
well)  from  "marine  coating  operations" 
have  been  regulated  by  some  State  and 
local  district  rules.  California  and 
Louisiana  have  defined  VOC  limits  for 
a  wride  range  of  marine  coating 
categories.  The  California  limits  being 
generally  more  stringent  than  those  of 
Louisiana.  Other  States  have  limited 
VOC  emissions  from  the  industry's 
spray  booths  as  one  of  many 
"miscellaneous  metal  coating 
operations,"  using  guidance  presented 
in  the  EPA's  control  techniques 
guidelines  (CTG)  document  "Control  of 
Volatile  Organic  Emissions  from 
Existing  Stationary  Sources,  Volume  VI: 
Surface  Coating  of  Miscellaneous  Metal 
Parts  and  Products"  (June  1978)  EPA 
450/2-78-015.  Outdoor  painting  of 
ships'  hulls  was  specifically  exempt 
from  this  guidance,  but  some  States 
have  rules  that  limit  shipyard  painting 
done  inside  buildings  and  on  the 
interior  of  ships  based  on  the  guidance. 

Control  Techniques  Guidelines 

Section  183(b)(4)  of  the  Act,  as 
amended  in  1990  (1990  Amendments), 
requires  the  Administrator  ta  issue 
CTG's  for  VOC  and  particulate     , 
emissions  from  coatings  (paints)  and 
solvents  used  in  shipbuilding  and  ship 
repair  facilities,  to  such  level  as  the 
Administrator  determines  may  be 
achieved  through  the  adoption  of 
BACM.  Volatile  organic  compounds 
react  in  the  atmosphere  to  form  ozone. 
a  criteria  air  pollutant  for  which 
primary  and  secondary  ambient  air 
quality  standards  have  been  established. 
The  EPA  is  required  to  take  into  account 
the  applicable  requirements  of  section 
112  in  developing  the  guidelines. 

The  organic  HAP  emissions  described 
in  the  remainder  of  this  document  are, 
with  only  one  exception,  a  subset  of  the 
VOC  emissions  from  coatings  and 
solvents  used  in  shipbuilding  and  ship 
repair  facilities.  Thus  the  control 
techniques  evaluated  for  the  MACT 
standard  are  also  applicable  to  VOC 
emissions. 

The  EPA  has  traditionally  issued  draft 
CTG's  containing  recommended  control 
levels  for  public  comment.  Rather  than 
issue  a  separate  draft  CTG  in  this  case, 
the  EPA  is  using  this  dociunent  to 
request  public  comment  on  a  draft 
recommended  by  BACM.  The 
recommended  BACM  is  identical  to  the 
proposed  MACT  for  coatings  and 
solvents,  stated  in  terms  of  VOC  units 
rather  than  VOHAP  units  (where  a 
VOHAP  means  any  compound  of 
carbon,  excluding  metallic  carbides  and 
carbonates,  that  is  listed  in  or  pursuant 
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to  section  112(b)  of  the  Act;  this 
includes  both  VOC  and  exempt 
compounds  that  are  listed  as  HAP).  For 
those  options  using  VOC  as  a  surrogate 
for  VOHAP  for  the  MACT  standard, 
compliance  would  be  based  on  the 
Agency's  reference  Method  24.  For  any 
compliance  option  involving 
measurement  of  actual  VOHAP  content, 
the  test  method  used  by  the  source  must 
be  documented  and  approved  by  the 
Administrator.  Comments  received  on 
the  proposed  MACT  rule  will  also  be 
considered  in  formulating  a  final 
recommended  BACM  and  vice-versa. 

Meanwhile,  States  are  in  the  process 
of  developing  VOC  rules  for  these 
sources  to  meet  other  Act  requirements. 
The  EPA  published  an  alternative 
control  techniques  (ACT)  document  in 
February  1994  to  provide,  guidance  to 
the  States  for  these  efforts.  The 
recommended  BACM  described  here  is 
consistent  with  information  in  the  ACT. 
Also,  as  explained  in  the  ACT,  although 
control  technologies  for  particulate 
emissions  at  shipyards  are  in 
development,  none  are  sufficiently 
demonstrated  at  this  time  to  recommend 
as  BACM.  Therefore,  the  Agency  has  no 
recommendation  for  BACM  for 
particulate  emissions  at  this  time. 

III.  Summary  of  the  Proposed  Rule 

A.  Applicability 

1 .  Description  of  the  Source  Category 
The  proposed  rule  would  apply  to 
onch  shipbuilding  facility  whose  total 
activities  emit  or  have  the  potential  to 
omit,  considering  controls,  9.1 
mcgagrams  per  year  (Mg/yr)  (10  tons  per 
year  (tons/yr))  or  more  of  any  HAP  or 
22.7  Mg/yr  (25  tons/yr)  or  more  of  any 
combination  of  HAP. 

In  general,  the  shipbuilding  industry 
covered  by  the  proposed  rule  is 
represented  by  SIC  Code  3731, 
"Shipbuilding  and  Repairing."  This 
industry  consists  of  establishments  that 
build,  repair,  repaint,  convert,  and  alter 
ships.  However,  SIC  Code  3731  includes 
the  manufacture  of  both  offshore  oil  and 
gas  well  drilling  and  production 
platfonns;  marine  coatings  used  on  such 
platforms  will  not  be  subject  to  this  rule, 
but  rather  to  limitations  imposed  by  the 
EPA's  Federal  rule  on  Architectural  and 
Industrial  Maintenance  Coatings. 
Based  on  information  obtained 
through  the  U.  S.  Maritime  Directory 
Listings  (June  1992),  there  are  an 
estimated  437  facilities  of  varying 
capabilities  involved  in  the  construction 
and  repair  of  ships  in  the  United  States. 
Of  the  437  facilities,  an  estimated  25 
qualify  as  major  sources  of  HAP 
emissions  and  would  be  subject  to  the 
proposed  rule.  The  total  VOHAP 


emissions  from  surface  coating 
operations  at  the  25  facilities  that  would 
be  subject  to  the  proposed  rule  are 
estimated  at  1,155  Mg/yr  (1,272  tons/yr). 

The  EPA  requests  comment  on  the 
appropriate  timing  of  the  shipbuilding 
and  ship  repair  facility's  applicability 
determination,  and  on  whether  all 
facilities,  regardless  of  their  past 
emissions  or  HAP  usage,  should  be 
eligible  to  qualify  as  area  sources  under 
the  HAP  usage  limits.  The  Agency  also 
seeks  comment  on  whether  a  facility 
that  is  initially  determined  to  be  subject 
to  the  rule  should  be  able  subsequently 
to  escape  applicability,  and  if  so,  under 
what  circumstances. 

2.  Affected  Sources 

For  purposes  of  this  rulemaking,  the 
affected  source  would  be  considered  the 
aggregate  of  all  operations  at  a 
shipbuilding  facility.  A  new  operation 
at  a  shipbuilding  facility  would  not  be 
considered  a  new  source.  Instead,  it  may 
qualify  as  a  modification  of  the  existing 
source. 

The  proposed  standards  would  limit 
VOHAP  emissions  from  indoor  and 
outdoor  coating  operations.  The  VOHAP 
emissions  result  largely  from  solvent 
evaporation  from  the  coatings.  These 
emissions  occur  during  application  and 
drying/curing.  Due  to  the  size  of  ships 
and  their  components,  most  coatings  are 
applied  outdoors. 

The  proposed  standards  would  also 
reduce  VOHAP  emissions  from 
handling,  transfer,  use,  and  storage  of 
VOHAP-containing  materials  through 
work  practice  measures.  These 
emissions  also  occur  as  a  result  of 
solvent  evaporation. 

B.  Standards 

The  proposed  standards  would  be  the 
same  for  new  and  existing  facilities. 
(See  section  VII.B.  for  discussion  on  the 
basis  for  the  standards.)  The  proposed 
standards  would  impose  limits  on  the 
VOHAP  content  of  23  types  of  coatings 
used  at  shipbuilding  facilities.  (See 
section  VII.C.  for  a  list  of  the  proposed 
limits.)  The  limits  would  be  stated  in 
terms  of  mass  of  VOHAP  per  volume  of 
coating  lesS  water  and  less  negligibly 
photochemically  reactive  (exempt) 
compounds.  Compliance  with  the 
VOHAP  limits  must  be  demonstrated  on 
a  monthly  basis. 

The  proposed  standards  would  allow 
for  an  alternative  means  of  compliance 
other  than  using  compliant  coatings,  if 
approved  by  the  Administrator. 

The  proposed  standards  would  also 
require  that  all  handling  and  transfer  of 
VOHAP  containing  materials  to  and 
from  containers,  tanks,  vats,  vessels,  and 
piping  systems  be  conducted  in  a 


manner  that  minimizes  spills  and  other 
factors  leading  to  emissions.  In  addition, 
containers  of  thinning  solvent  or  waste 
that  hold  any  VOHAP  must  be  normally 
closed  (to  minimize  evaporation)  unless 
materials  are  being  added  to  or  removed 
from  them. 

C.  Compliance  Dates 

The  proposed  rule  would  require 
compliance  for  existing  affected  sources 
•within  1  year  after  the  effective  date  of 
the  rule.  An  existing  unaffected  area 
source  that  increases  its  HAP  emissions 
(or  potential  to  emit)  such  that  it 
becomes  a  major  source  would  be 
required  to  comply  within  1  year  after 
becoming  a  major  source. 

Any  new  or  reconstructed  sources 
would  be  required  to  adhere  to  the 
compliance  schedule  in  the  General 
Provisions  §  63.6(b)  of  subpart  A 
without  any  modification.  For  new  or 
reconstructed  affected  sources  whose 
startup  date  is  before  the  effective  date 
of  the  rule,  the  compliance  date  is  the    . 
effective  date  of  the  rule.  For  new  or 
reconstructed  affected  sources  whose 
startup  date  is  after  the  effective  date  of 
the  rule,  the  compliance  date  is  the 
startup  date.  A  new  unaffected  area 
source  that  increases  its  emissions  (or 
potential  to  emit)  such  that  it  becomes 
a  major  source  would  be  required  to 
comply  immediately  upon  becoming  a    ' 
major  source. 

D.  Compliance  Procedures 

The  proposed  rule  would  allow 
affected  sources  to  choose  among  five 
options  for  demonstrating  compliance 
with  the  VOHAP  standards.  Their 
choice  will  be  influenced  by  the 
perceived  need  to  add  "thinning" 
solvent  (thinner)  to  alter  the  viscosity  of 
the  coating  in  order  to  spray  effectively. 
(For  the  purposes  of  this  proposed 
regulation,  thinner  is  defined  as  any 
liquid  material  added  to  a  coating.) 
Regardless  of  the  option(s)  chosen, 
affected  sources  would  first  be  required 
to  determine  the  coating  categor\'  (e.g., 
general  use,  air  flask,  antenna,  etc.),  the 
applicable  VOHAP  limit,  and  the  \  OC 
content  for  each  batch  of  coating 
received  from  the  manufacturer. 

A  source  may  demonstrate 
compliance  either  by  showing  that  the 
VOC  content  is  less  than  the  VOHAP 
limit  (options  1-4)  or  by  the  use  of 
option  5  (discussed  below)  which 
would  measure  the  actual  VOHAP 
content.  If  the  shipyard  is  subject  to 
regulatory  limits  on  the  VOC  content  of 
its  coatings,  the  primary  compliance 
method  for  this  rule  would  be  to  certifv 
the  VOC  content  of  each  container  of 
coating,  as  applied.  (That  information 
would  then  be  used  to  detennine 
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compliance  with  the  applicable  VOHAP 
limit  using  any  of  the  options  1-4.) 
Certification  of  VOC  content  is  done  by: 
(1)  using  Method  24  of  40  CFR  part  60. 
appendix  A;  (2)  using  forms  similar  to 
those  included  in  the  certification 
procedure  published  in  EPA-450/3-64- 
019  (revised  6/86).  "Procedures  for 
Certifying  Quantity  of  Volatile  Organic 
Compounds  Emitted  by  Paint,  Ink.  and 
Other  Coatings":  or  (3)  an  alternative 
method  approved  by  the  Administrator. 
Option  5  may  be  used  for  demonstrating 
compliance  when  a  shipyard  is  not 
subject  to  VOC  limits. 

Affected  sources  would  be  allowed  to 
use  the  following  methods  to 
demonstrate  compliance  to  avoid  testing 
every  container  of  coating;  however,  any 
analysis  of  an  individual  container  of 
coating  using  the  Agency's  Method  24 
would  take  precedence  to  determine  or 
to  verify  a  violation.  Paragraphs  (i) 
through  (iii)  are  summaries  of  options  1. 
11.  and  3. 

(i)  Shipyards  can  demonstrate 
compliance  of  the  as-supplied  VOC 
content  as  certified  by  the  manufacturer. 
If  the  as-supplied  coating  is  used 
without  adding  thinning  solvent, 
shipyards  can  certify  that  the  as-applied 
VOC  content  of  the  batch  of  coating  is 
identical  to  the  as-supplied  VOC 
content,  if  it  were  certified  by  the 
manufacturer.  If  the  certified  VOC 
content  is  less  than  the  VOHAP  limit, 
compliance  is  demonstrated.  ("As 
applied"  means  after  any  thinning  by 
the  user  or  just  prior  to  application  to 
the  substrate.  "As  supplied"  means  as 
supplied  by  the  coating  manufacturer.) 

(ii)  Shipyards  can  demonstrate 
compliance  if  the  actual  volume  of 
thinner  used  is  less  than  the  ma.ximum 
allowable  volume  of  thinner  on  a 
coating-by-coating  basis. 

(iii)  Shipyards  can  demonstrate 
compliance  by  comparing  the  actual 
volume  of  thinner  used  to  the  ma.ximum 
allowable  volume  on  a  "group"  basis.  A 
group  of  coatings  would  be  defined  as 
those  which  use  the  same  thinner.  (Sec 
section  VII.E.  for  more  explanation.) 

Compliance  with  options  1  through  4 
IS  based  on  the  VOC  content  of  each 
container  of  coating,  as  applied.  If  the 
as-applied  VOC  content  is  less  than  or 
equal  to  the  VOHAP  limit,  then 
compliance  would  be  demonstrated  (See 
part  III.E.  for  how  "exempt"  compounds 
which  are  HAP  are  considered  in 
compliance  determinations  and  other 
details). 

Shipyards  can  also  demonstrate 
(ompliance  by  measuring  the  actual 
VOHAP  content  of  a  coating.  If  the  as- 
.:pplied  VOHAP  content  is  less  than  c»r 
•qual  to  the  alternate  VOHAP  limit. 
hen  compliance  would  be 


demonstra  Led.  (See  lI.E.,  Option  5,  for 
how  alten  ate  VOHAP  limits  are 
determined).  (Concurrently  with  this 
rule,  the  Agency  is  preparing 
requirem^its  for  sample  preparation 
and  the  pe  'formance  specifications 
required  o  '  an  acceptable  analytical 
procedure ) 

An  affcc  ted  source  may  choose  to  use 
only  one  ( f  the  options  for  all  coatings 
at  the  faci  ity  or  a  combination  of 
options.  E  ich  option  is  discussed  in 
more  deta  1  below. 

E.  Test  Mi  thods  and  Procedures 

The  pro  )osed  rule  would  require 
Method  2'  be  used  as  the  reference 
method  to  determine  compliance  if  the 
VOC  conti  nt  is  used  as  a  surrogate  for 
VOHAP.  r  lanufacturers  whose  coatings 
do  not  rel  ase  reaction  by-products  may 
request  ar  alternative  or  equivalent 
method  tc  be  approved  by  the 
Administi  ator.  If  it  is  demonstrated  to 
the  satisfa  :tion  of  the  Administrator  that 
a  specific  :oating  does  not  release  VOC 
by-produ<  ts  from  the  cure  reaction  (all 
VOC  emis  >ions  are  evaporated  solvent), 
then  she  i  lay  approve  use  of  batch 
solvent  fo  mulation  data  to  certify  the 
as-suppli(  d  VOC  content  of  that  paint. 
In  the  eve  it  of  any  inconsistency 
between  t  le  VOC  content  as  measured 
by  Methoi  I  24  and  formulation  data. 
however,  he  Method  24  test  shall 
govern. 

A  few  c  jalings  may  contain  HAP 
which  ar«  (or  through  subsequent 
formal  ac  ion  may  become)  excluded 
from  EPA  s  definition  of  VOC  because 
these  HA  '  have  negligible 
photoche  nical  reactivity  and  do  not 
coTitributi  to  tropospheric  ozone    • 
formation   These  non-VOC  HAP  are 
nonetheU  ss  of  regulatory  concern  as 
toxic  chei  riicals.  Therefore,  for  the 
purposes  af  this  rule  the  mass  of 
VOHAP  (  etermined  by  Method  24 
would  be  the  mass  of  VOC  plus  exempt 
compoun  is;  hence,  unlike  for  a  VOC 
dctermin  lion,  the  total  mass  loss  of 
these  orgi  nic  volatiles  must  be  used  in 
subseque  it  calculations.  However,  the 
volume  0  exempt  compounds  should 
be  subtra  :ted  (from  the  total  coating 
volume)    ist  as  water,  as  indicated  by 
the  units  or  VOHAP  presented  in 
Method  2  4.  Manufacturers  and  affected 
sources  v  ould  be  required  to  certify  the 
VOHAP  (  f  paints  using  a  form  similar 
to  that  pi  blished  in  the  EPA's 
"Procedi  res  for  Certifying  Quantity  of 
Volatile  ( >rganic  Compounds  Emitted  by 
Paint,  Inl.  and  Other  Coalings"  (Revised 
June  198  )  EP.\-450/3-84-019  [Docket 
A-92-11  II-B-271.  If  the  shipyard 
chooses  t  J  demonstrate  compliance 


using  the 


coatin£;(s  .  the  manufacturer  or  affected 


VOHAP  content  of  the 


source  would  nped  to  provide  details  on 
how  the  VOHAP  values  were 
determined. 

F.  Monitoring  Requirements 

Section  114(a)(3)  of  the  amended  CAA 
requires  enhanced  monitoring  and 
compliance  certifications  of  all  major 
stationary  sources.  The  annual 
compliance  certifications  certify 
whether  compliance  has  been 
continuous  or  intermittent.  Enhanced 
monitoring  shall  be  capable  of  detecting 
deviations  from  each  applicable 
emission  limitation  or  standard  with 
sufficient  representativeness,  accuracy, 
precision,  reliability,  frequency  and 
timeliness  to  determine  if  compliance  is 
continuous  during  a  reporting  period. 
The  monitoring  in  this  regulation 
satisfies  the  requirements  of  enhanced 
monitoring. 

The  test  methods  and  procedures 
described  in  tlie  previous  section  will  be 
used  to  determine  compliance.  Failure 
to  meet  the  emission  limits  as  measured 
by  these  procedures  would  be  an 
enforceable  violation  of  the  emission 
limits  of  the  standard.  When  add-on 
controls  are  used,  monitoring  shall  be 
capable  of  detecting  deviations  from 
each  applicable  emission  limitation  or 
other  standard  with  sufficient  reliability 
and  timeliness  to  determine  continuous 
compliance  over  the  applicable 
reporting  period. 

Although  the  term  "continuous"' 
generally  means  at  all  times,  the  Agency 
has  determined  that  less  frequent 
measurements  or  determinations  of 
compliance  can  ensure  continuous 
compliance.  The  potential  variability  of 
the  emissions  or  parameters  is  a  primary 
factor  in  establishing  the  frequi  .".r.y  of 
measurements. 

G.  Sotification  Requirements 

Tlie  proposed  rule  would  require 
affected  sources  to  follow  the 
notification  requirements  in  §§  (i^.O'a)- 
(d)  and  (h)-(j)  of  subpatt  A  of  the  general 
provisions.  In  addition  to  the  initial 
notification  requirements  in 
§§  63.9(b)(2)  and  (3)  of  subpart  A. 
sources  would  be  required  to  include  in 
the  initial  notification:  (1)  the 
compliance  procedure(s)  that  they 
intend  to  use;  (2)  procedures  for 
ensuring  compliance  with  the  handling, 
transfer,  and  storage  standard;  and  (3) 
procedures  for  maintaining  records. 
These  are  subject  to  the  approval  of  the 
Administrator.  In  addition,  they  would 
be  required  to  submit  a  notification  of 
compliance  status  on  a  quarterly  basis, 
with  any  exceedances  reported  on  a 
quarterly  basis.  Following  the  first  year, 
the  owner  or  operator  of  a  source  that 
has  had  no  exceedances  for  a  full  year 
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(can  be  any  year  after  the  first  year),  may 
request  Administrator  approval  to 
reduce  the  frequency  of  notification  to 
semiannual. 

H.  Recordkeeping  and  Reporting 
Requirements 

The  proposed  rule  would  require 
affected  sources  to  follow  the  general 
recordkeeping  and  reporting 
requirements  in  §§  63.10(a)-(b)  and  (f)  of 
subpart  A  of  the  general  provisions. 
Sections  63.10(c)-(e)  of  subpart  A  do  not 
apply  unless  a  source  uses  a  control 
device  to  comply  with  the  standards 
except  for  the  excess  emission  report 
required  by  §63. 10(e)(3)  which  applies 
regardless  of  how  emissions  are 
controlled. 

In  addition,  each  owner  or  operator  of 
an  affected  source  would  be  required  to 
certify  annually  that  all  personnel 
involved  with  coatings,  thinning  of 
coatings,  keeping  coating  records,  or 
handling/transferring  VOHAP- 
containing  materials  have  received  the 
training  required  by  the  regulation.  A 
record  of  the  certification  is  required, 
but  no  report  is  required.  The  purpose 
of  the  certification  is  to  ensure  that  the 
training  does  occur  at  least  once  per 
year,  and  that  documentation  does  exit 
for  an  enforcement  official  to  review. 

Affected  sources  would  be  required  to 
keep  all  records  needed  to  demonstrate 
compliance  with  the  standards, 
including  calculations  and  records  of 
any  Method  24  or  alternate  VOHAP 
tests.  All  records  w^ould  be  compiled 
each  calendar  month  and  compliance 
status  determined  every  month.  In 
addition,  a  source  is  required  to  report 
on  a  quarterly  basis  any  exceedances  to 
the  EPA  and  to  provide  in  the  excess 
emissions  report  the  data  needed  to 
confirm  and  quantify  the  reported 
exceedance.  AH  records  must  be 
maintained  for  a  minimum  of  5  years. 

The  quarterly  report  should  iriclude: 

1.  A  summary  of  the  number  and 
duration  of  deviations  during  the 
reporting  period  classified  by  reason, 
including  known  causes  for  which  a 
Federally-approved  or  promulgated 
exemption  from  an  emission  limitation 
or  standard  may  apply; 

2.  Identification  of  the  data 
availability  achieved  during  the 
reporting  period,  including  a  summary 
of  the  number  and  total  duration  of 
incidents  during  which  the  monitoring 
protocol  failed  to  operate  in  accordance 
with  design  or  produced  data  that  did 
not  meet  minimum  data  accuracy  and 
precision  requirements  (classified  by 
reason); 

3.  Identification  of  the  compliance 
status  as  of  the  last  day  of  the  reporting 
period  and  whether  compliance  was 


continuous  or  intermittent  during  the 
reporting  period; 

4.  If.  pursuant  to  (2)  of  this  section, 
the  owner  or  operator  identifies  any 
deviation  as  resulting  from  a  known 
cause  for  which  no  Federally-approved 
or  promulgated  exemption  from  an 
emission  limitation  or  standard  appUes, 
the  monitoring  report  shall  also  include 
all  records  that  the  source  is  required  to 
maintain  that  pertain  to  the  periods 
during  which  such  deviation  occurred 
and; 

a.  The  magnitude  of  each  deviation; 

b.  The  reason  for  each  deviation; 

c.  A  description  of  the  cortective 
action  taken  for  each  deviation, 
including  action  taken  to  both  minimize 
it  and  prevent  recurrence;  and 

d.  All  quahty  assurance  activities 
performed  on  any  element  of  the 
monitoring  protocol. 

IV.  Summary  of  Estimated 
Environmental.  Energy,  and  Economic 
Impacts  of  the  Proposed  Standards 

The  nationwide  impacts  presented 
below  are  the  impacts  the  proposed 
standards  would  have  on  existing 
facilities.  Because  of  downsizing  of 
militar}'  forces,  no  new  major  sources 
are  expected  to  be  built  in  the  next  five 
years.  Therefore,  impacts  on  new 
sources  are  expected  to  be  zero. 

A.  Xumber  and  Type  of  Affected 
Facilities 

Approximately  437  facilities 
(shipyards)  are  involved  in  the 
construction  and  repair  of  ships 
nationwide.  Based  on  industrv 
information  and  data  reported  in  the 
U.S.  Department  of  Commerce's  "U.S. 
Industrial  Outlook  '92— Shipbuilding 
and  Repair"  (January  1992)  and  the  U.S. 
Maritime  Director}-  Listings  (June  1992). 
It  is  estimated  that  only  25  qualify  as 
major  sources  of  HAP  emissions  and 
would  be  affected  by  the  proposed  rule. 

B.  Air  Emission  Reductions 

The  nationwide  baseline  VOH.\P 
emissions  for  the  appro.ximately  25 
major  shipbuilding  facifities  from 
surface  coating  operations  are  estimated 
to  be  1,155  Mg/}T  (1,272  tons/yr). 
Implementation  of  the  proposed 
standards  would  reduce  these  emissions 
by  approximatelv  24  percent  to  883  Mg/ 
yr  (972  tons/yr).' 

C.  Secondary-  Emironmental  Impacts 

No  environmental  impacts  to  water, 
solid  waste,  noise,  or  secondary  air 
impacts  are  associated  with 
implementation  of  the  proposed 
standards,  as  explained  below. 


1.  Water 

There  are  no  negative  water  pollution 
impacts  resulting  frotn  transition  to 
compUant  coatings. 

2.  Solid  Waste 

There  are  no  negative  solid  waste 
impacts  associated  with  the  proposed 
standards.  No  additional  or  new  types  of 
solid  or  hazardous  waste  will  be 
generated.  Because  the  compliant 
(higher  solid)  coatings  are  more 
concentrated,  fewer  containers  will 
require  disposal  when  the  same  volume 
of  solids  is  applied. 

3.  Noise 

There  is  no  additional  noise 
associated  with  the  proposed  standards. 
Pumps  and  compressors,  the  source  of 
the  majority  of  the  noise  in  paint 
operations,  is  not  expected  to  change. 

4.  Secondan,'  Air  Impacts 

There  are  no  significant  secondary  air 
pollution  impacts.  Use  of  compfiant 
coatings  avoids  use  of  any  type  of 
control  device  or  equipment  that  would 
consume  large  amounts  of  energv. 
Furthermore,  any  reduction  in  VOC 
emissions  that  result  from  compliance 
with  the  H.'\P  rule  will  reduce  both 
ozone  formation  and  CO;,  a  greenhouse 
gas  (\'OC  that  remain  airborne  react  to 
form  ozone  and  are  ultimatelv  oxidized 
to  CO;). 

D.  Energy-  Impacts 

Paint  heaters  are  now  used  in  some 
shipyards.  Some  sources  may  use  paint 
heaters  in  lieu  of  solvent  to  reduce  paint 
viscosity.  Although  some  secondan,-  air 
impacts  would  result  from  the  power 
jequirements  of  the  electrical  heaters, 
the  amount  of  electricity  that  they  draw 
is  insignificant. 

E.  Cost  Impacts 

The  incremental  nationwide  annual 
costs  associated  with  the  proposed 
standards  (MACT  cost  minus  baseline 
cost)  is  appro.ximately  Si. 7  million  per 
year.  The  use  of  compliant  coatings  will 
not  require  different  equipment. 
Because  lower- VOC  (and  presumably 
lower- VOH.AP)  coatings  are  more 
concentrated,  less  coating  volume  is 
required  to  cover  the  same  surface  area 
to  the  same  dry  film  thickness.  Some  of 
these  compUant  coatings,  however,  mav 
be  more  expensive  both  on  a  dollar-per- 
gallon  basis,  but  also  in  cost-pcr- 
volume  solids  (nonvolatiles).  Therefore, 
the  annual  costs  associated  with  the 
proposed  standards  reflect  the 
difference  between  the  costs  of  higher- 
priced  coatings  and  the  savings 
associated  with  the  decreased  volunif  nl 
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coatings  (because  of  the  higher  solids 
content)  and  labor  to  apply  them. 

Minor  costs  would  be  incurred  by  any 
source  that  purchases  paint  heaters  or 
other  minor  equipment  necessar>'  to 
comply  with  the  handling,  transfer,  and 
storage  standard.  These  costs  arc 
expected  to  be  insignificant. 

F.  Economic  Impacts 

Economic  impacts  were  calculated  on 
a  facility-specific  basis  as  well  as  on  a 
market  segment  basis  (i.e.,  military 
construction,  coinir.crcial  repair,  etc.). 
Economic  impact  indicators  examined 
included  price,  output,  and  employment 
impacts.  The  economic  impact  analysis 
calculated  economic  impacts  for  six 
rtiarket  segments  within  the 
shipbuilding  and  repair  industry'.  Two 
methods  were  used  to  calculate  the 
potential  price  impacts;  therefore,  these 
impacts  will  be  provided  in  terms  of 
ranges. 

Twenty  major-source  yards  were 
iilontified  as  first-tier  shipyards 
(facilities  that  have  the  capability  to 
construct,  drydock,  and/or  topside 
repair  vessels  with  a  minimum  overall 
length  of  400  feet).  Two  market 
segments  in  the  first  tier,  facilities 
engaging  in  construction  of  military 
ships  and  privately  owned  facilities 
engaging  in  repair  of  military  ships,  arc 
each  estimated  to  increase  their  prices 
0.1  percent  or  less  to  recover  increased 
costs  of  the  rule.  The  cost  for  the  third 
market  segment,  government-owned 
shipyards  engaging  in  repairing  military 
•«hips,  will  be  negligible. 

The  remaining  five  major-source 
shipyards  are  categorized  into  the 
"second  tier"  (facilities  building  and 
repairing  ships  less  than  400  feet  in 
length).  Within  this  tier,  the  market 
segment  consisting  of  facilities 
constructing  ships  for  the  militar>'  is 
estimated  to  require  a  price  increase 
Iictween  0.1  and  0.2  percent.  The  market 
segment  consisting  of  facilities  engaging 
in  construction  of  ships  for  the 
commercial  sector  is  estimated  to 
require  a  price  increase  of  0.3  percent  or 
less.  Lastly,  the  market  segment 
consisting  of  facilities  performing  repair 
(lii  ships  in  the  commercial  sector  is 
tixpected  to  require  little  or  no  prict- 
increase. 

The  facility-specific  impact 
calculations  estimate  the  ma.ximiun 
[irice  increase  necessary  for  a  regulated 
facility  to  fully  recoup  its  annualized 
control  costs.  For  the  purposes  of  the 
.iiiilysis.  a  facility's  price  increase  was 

I'lisidered  significant  if  greater  than  1 
'"  r;.ont  and  deviated  considerably  from 
.  ■>  (orresponding  market  segment  price 
.1  .'ease. 


The  facilit  -specific  price  increase 
calculations  ndicated  that  23  of  the  23 
major-source  shipyards  are  expected  to 
experience  price  increases  of  0.1  percent 
or  less.  Of  th ;  two  remaining,  one  is 
expected  to  ( xperience  a  0.2  percent 
price  increas  5  and  the  other,  0.3 
percent. 

The  above  data  indicate  that  none  of 
the  regulatec  facilities  are  expected  to 
experience  p  rice  increases  greater  than 
1  percent.  In  addition,  a  comparison  of 
each  facility'  >  price  increase  to  its 
correspond!!  g  market  segment  price 
increase  revc  als  that  the  results  of  each 
analysis  are  i  lot  significantly  different. 
Therefore,  ir  iplementation  of  the 
NESHAP  is  I  ot  expected  to  have  a 
significant  ii  ipact  on  the  25  major- 
source  facili  ies  in  the  shipbuilding  and 
repair  indus  ry. 

The  econo  nic  analysis  also  examined 
the  impact  o  the  NESHAP  on  industry 
output  and  e  uployment.  The  industry  is 
expected  to  ( .xperience  a  negligible 
reduction  in  output  as  a  result  of 
implemcntir  g  the  regulation.  Assuming 
a  one-to-one  relationship  between 
output  and  e  mployment.  the  same 
conclusion  c  m  be  applied  to  the 
NESHAP  im  )act  on  the  industry's 
employment  level. 

V.-National  Amission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
Decision  Prtkess 
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.•elopment  will  be  based  on 
"s  judgment  that  the 
c^jcategor)',  individually  or  in 
pose  a  "threat  of  adverse 
health  and  the  environment." 
1  continue  to  evaluate 
source  shipyards  should 


F  AP( 


r  itial 


be  added  to  the  list  of  area  sourca 
categories. 

B.  Criteria  for  Development  of  NESHAP 

The  NESHAP  are  to  be  developed  to 
control  HAP  emissions  from  both  new 
and  existing  sources  according  section 
112(d)  of  the  Act.  The  standards  are  to 
reflect  the  maximum  degree  of 
reduction  that  is  achievable  for  new  or 
existing  sources.  The  NESHAP  must 
reflect  consideration  of  the  cost  of 
achieving  the  emission  reduction, 
nonair  quality  health  and  environmental 
impacts,  and  energy  requirements  for 
control  levels  more  stringent  than  the 
MACT  floor  (described  below).  The  Act 
specifies  that  emission  reduction  may 
be  accomplished  through  application  of 
measures,  processes,  methods,  systems. 
or  techniques,  including,  but  not  limited 
to,  measures  which: 

1.  Reduce  the  volume  of.  or  eliminate 
emissions  of.  such  pollutants  through 
process  changes,  substitution  of 
materials,  or  other  modifications; 

2.  Enclose  systems  or  processes  to 
eliminate  emissions; 

3.  Collect,  capture,  or  treat  such 
pollutants  when  released  from  a 
process,  stack,  storage,  or  fugitive 
emission  point; 

4.  Are  design,  equipnient,  work 
practice,  or  operational  standards 
including  requirements  for  operator 
training  or  certification  as  provided  in 
section  112(h):  or 

5.  Anv  combination  of  the  above 
Isoction  112(d)(2)). 

To  develop  NESHAP.  the  EPA  collects 
information  about  the  industry, 
including  information  on  emission 
source  characteristics,  control 
technologies,  data  from  HAP  emission 
tests  at  well-controlledfacilities,  and 
information  on  the  cost,  energy,  and 
other  environmental  impacts  of 
emission  control  techniques.  The  i;i'.\ 
uses  this  information  to  analyze 
possible  regulatory  approaches. 

Although  NESHAP  are  normally 
structured  in  terms  of  numerical 
emission  limits,  alternative  approaches 
arc  sometimes  necessary.  In  some  cases; 
physically  measuring  emissions  from  a 
source  Hiay  bo  impossible  or  at  least 
impracticable  due  to  technological  and 
economic  limitations.  Section  112(hj 
authorizes  the  Administrator  to 
promulgate  a  design,  equipment,  work 
practice,  or  operational  standard  or 
combination  thereof,  in  those  cases 
where  it  is  not  feasible  to  prescribe  or 
enforce  an  emissions  standard. 

If  any  sources  in  the  source  category 
are  considered  major  (based  on  their 
emissions),  then  a  MACT  standard  is 
required.  To  establish  a  MACT  standard, 
the  level  of  control  corresponding  to  the 
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MACT  floor  needs  to  be  determined  as 
a  starting  point  for  developing  the 
regulatory  altemati\'es. 

C.  Categorization/Subcategorization: 
Determining  MACT  "Floors" 

Section  112  of  the  Act  provides 
certain  v»y  specific  directives  to  guide 
the  EPA  in  the  process  for  establishing 
M.\CT  standards.  It  states  that  the  EPA 
shall  establish  standards  that  require 
"the  maximum  degree  of  reduction  in 
emissions  of  the  hazardous  air 
pollutants*  •  "  that  the  Administrator, 
taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  and 
any  nonair  quality  health  and 
environmental  impacts  and  energy 
requirements,  determines  is  achievable 
*  •  *"[secUon  112(d)(2)).  In  addition, 
a  minimum  baseline  or  "floor"  for  a 
standard  is  specified.  For  new  sources, 
the  standard  kx  a  source  category  or 
subcategory  "shall  not  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best 
controlled  similar  source,  as  determined 
by  llie  Administrator"  [section 
112(d)(3)]. 

Further,  standards  for  existing  sources 
shall  be  no  less  stringent  than:  (1)  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  sources  in  the  category-  or 
subcategory  for  categories  and 
subcategories  with  30  or  more  sources; 
or  (2)  the  best  performing  fi\*e  sources 
for  categories  or  subcategories  with 
fewer  than  30  sources  [section 
112(dJ(3)). 

Once  the  flo<w  has  been  determined 
for  new  or  existing  sources  for  a 
category  or  subcategor}',  the 
Administrator  must  set  \L\CT  standards 
no  less  stringent.  Such  standards  must 
then  be  met  by  all  sources  within  the 
categorj'  or  subcategory.  However,  in 
estabbshing  standards,  the 
Administrator  may  distinguish  among 
classes,  types,  and  sizes  of  sources 
within  a  category  or  subcategory  and 
establish  a  difSerent  emission  standard 
for  each  class,  provided  all  standards, 
are  at  least  as  stringent  as  the  M.\CT 
floor. 

The  EPA  has  deterniincd  that  there 
are  less  than  30  major  shipbuilding 
sources.  Consequently,  the  MACT  floor 
for  existing  categories  or  subcategories 
was  calculated  to  be  the  arithmetic 
average  (the  mean)  of  the  emission 
limitation  achieved  by  the  best 
performing  five  sources. 

D.  Hegulatory  Approach  and  Hfjulutcry- 
Alternative 

The  next  step  in  establishing 
standards  is  the  investigation  of 
regulatory  alternatives.  With  MACf 


standards,  only  alternatives  at  least  as 
stringent  as  the  floor  may  be  considered. 
Information  about  the  industry  is 
analyzed  to  develop  model  plant 
populations  for  projecting  national 
impacts,  includirig  HAP  emission 
reduction  levels,  costs,  energy,  and 
secondary'  impacts.  Several  regulator}- 
alternative  levels  (which  may  be 
different  levels  of  emissions  control  or 
different  le\'els  of  applicability  or  both) 
are  then  evaluated  to  determine  the 
most  appropriate  regulatory  alternative 
to  ser\'e  as  the  basis  for  the  standard. 

The  regulatory  alternatives  for  new 
versus  existing  sources  may  be  di&rent. 
and  separate  regulatorj-  decisions  must 
be  made  for  new  and  existing  sources. 
For  both  source  types,  the  selected 
alternative  may  be  more  stringent  than 
the  MACT  floor.  However,  the  control 
level  selected  as  the  name  maximum 
achievable  control  technology  indicates, 
must  be  available,  i.e..  technically 
achievable.  In  selecting  a  regulator^* 
alternative,  the  Agency  considers  the 
achievable  reduction  in  emissions  of 
HAP  (and  possibly  other  pollutants  that 
arc  co-controlled),  the  cost  and 
economic  impacts,  the  encrgj'^    • 
requirements,  and  other  environmental 
impacts. 

The  setectcd  regulator)'  alternative  is 
then  translated  into  a  proposed 
regtdation.  The  regidation  implementing 
the  decision  tvpically  inchides  the 
following  sections:  applicability, 
standards,  test  methods,  compliance 
demonstration,  monitoring.  reptMling. 
and  recordkeeping.  The  preamble  to  tlie 
proposed  regulation  provides  an 
explanation  of  the  rationale  for  the 
decisions  embodied  in  the  rule.  The 
public  is  invited  to  comment  on  the 
proposed  regulation.  Based  on  an 
evaluation  r.f  these  comments,  the  K\\\ 
promulgiitfs  the  final  standard. 

VI.  Process  Description  and  Control 
Technologies 

This  section  describes  the  painting 
process  and  technologies  that  can  be 
used  to  control  organic  HAP  emissions 
from  painting  operations  at  shipyards. 
For  more  detailed  description  of  th<: 
process  and  control  tecluiologies, 
consult  the  BID  for  the  proposed 
standards  (see  ADDRESSES  at  the 
beginning  of  this  Preamble). 

Over  99  percent  of  HAP  emissions  at 
shipyards  are  organic  solvents 
associated  with  paints  and  cleaning. 
Other  activities  that  collectively 
contribute  the  remaining  1  percent 
include  welding,  metal  formijig/cutting, 
and  abrasive  blasting.  The  proposed 
standards  will  affect  r>perations 
involving  the  use  of  paint  and  organic 
solvents. 


A.  Painting  Process 

Marine  coating  are  applied  to  the 
surface  of  ship  components  to  form  a 
protective,  functiofMl  or  decorative 
films.  The  basic  coirrponents  of  a 
coating  are  the  vehicfc  (resin  or  binder), 
solvent,  pigmeol  (except  in  clear 
coatings),  and  a  variety  of  additives. 
Different  coatings  are  used  for  different 
purposes;  dt^pending  on  where  it  is 
applied,  the  intended  use  of  the  ship. 
ship  activity,  travel  routes,  desired  time 
between  coatings  (senice  life),  aesthetic 
desires  of  the  ship  wi-ner  or 
commanding  officer,  and  fuel  costs. 

Marine  coatings  are  vital  for 
protecting  the  ship  from  corrosive  and 
biotic  attacks  from  the  water 
environment.  Many  marine  coatings 
sen'e  specific  functions,  such  as 
corrosion  protection,  heat/'firt! 
resistance,  or  anti fouling  (to  prevent  the 
settlement  and  growth  of  marine 
organisms  cm  the  shin's  underwater 
hull). 

The  most  popiklar  techniques  for 
applying  codting^:  to  marine  vessels  are 
brushing,  rolfinj^.  air-atomizing,  and 
airless  spraying.  Brushir.g  and  rolling 
are  primarilj*  used  for  touchup  and 
rt;ccssed  surfaces  where  spraying  is  nut 
practical.  Spra>ing  is  used  for  all  other 
surfaces  because  of  its  high  application 
speed. 

Thii»niugs<»lveftt  is  sometimes  added 
to  coatings  before  application  even 
tliough  paint  manufacturers  state  that  it 
is  unnecessary.  Temperature,  reporte.ily 
can  play  a  big  part  in  the  decision  to 
thin;  cold  increases  paint  viscosity.  For 
such  cases,  the  appropriate  solvent  to 
use  for  each  cootmg  is  specified  by  tlie 
manufacturer.  Typically  these  paints 
and  thiftning  solvents  contain  one  or 
more  of  the  fi>lk»wtng  H.-\P:  xvlr-ne.^ 
toh^em^  and^'or  methyl  ethyl  k«  '.one. 

B.  Coatrc't  7ccftrir^rt;iPs/or  Painting 
Opcmttons 

EmisstOtts  of  VOHAP  result  primarily 
from  solvent  evaporation — bt>th  solvent 
ill  tlie  f»aii*t  "as  supplied"  by  the 
manitfacturer  and  any  solvent  used  bv 
tiie  shipyard  to  thin  die  paint.  Reaction 
by-products  released  during  the  cure  of 
some  coatings  ir.ay  also  contain  HAP. 
Essentially,  ail  organic  solvents, 
including  those  which  arc  HAP.  are 
emitted  either  as  the  paint  is  appUed  or 
when  it  dries/cures.  The  shipyard  may 
limit  emissions  of  H.\P  from,  "as 
supplied"  or  "as  app!ie«l, "  coatings  as 
discussed  below. 

1.  Paints  As-Supplied  by  the 
Manufacturer 

SiiK»  the  Agency  began  its  program  to 
reduce  emissions  of  volatile  organic^  in 
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the  late  1970's,  the  coating  industry  has 
made  significant  progress  in  research  of 
new  products  with  increased  solids: 
organic  solvent  ratios.  These  liqviid 
paints  are  of  two  primary  tjrpes: 
waterbome  and  fadgher  solids.  Although 
many  new  waterbome  products  have 
been  developed,  manufacturers  of 
marine  coatings  have  reduced  solvent 
primarily  by  increasing  the  solids 
(nonvolatile)  content  of  their  products. 
Use  of  these  concentrated  or  "higher 
solids"  coatings  reduce  solvent 
emissions  per  surface  area  painted  (at 
same  film  thickness).  Because  most 
hazardous  air  pollutants  are  also  volatile 
organics,  the  VOC  program  has  tended 
to  also  reduce  HAP. 

In  addition,  some  coating 
manufacturers  have  reportedly  been 
able  to  reduce  the  HAP  content  of 
certain  paints  by  merely  substituting  a 
solvent  not  on  the  HAP  list  yielding 
paints  that  contain  Uttle  or  no  HAP 
solvents.  A  coating  reformulated  in  this 
manner  may  have  the  same  or  even 
higher  VOC  content  than  the  one  it 
replaces.  In  some  cases,  the  HAP  to  VOC 
ratio  may  even  increase  when  a 
company  develops  a  new  reformulation 
with  lower  VOC.  (Note,  the  absolute 
HAP  emissions  are  likely  to  go  down.) 

2.  Paints  As-Applied  by  the  Shipyard 

There  are  several  alternatives  a 
shipyard  may  follow  to  minimize  HAP 
emissions  from  as-applied  paints.  One  is 
to  avoid  diluting  the  paint  and  apply  it 
as-supplied.  Another  is  to  only  use 
thinners  that  contain  Uttle  or  no  HAP. 
A  third  is  to  reduce  paint  viscosity  by 
heating  the  paint  to  avoid  or  minimize 
the  need  for  thinning.  (Paint  heaters  are 
heating  elements  placed  in  the  paint 
delivery  line  upstream  of  the  spray  gun. 
Depending  on  the  length  of  the  delivery- 
line,  the  coating  characteristics,  and 
ambient  temperature,  multiple  paint 
heaters  may  be  required  at  intervals 
along  the  line.  These  decrease  the  case 
of  portability  and  flexibility  of  the 
application  system.) 

"Add-on"  pollution  control  systems 
are  often  used  to  control  emissions  from 
spray  booths  when  coatings  are  applied 
in  factory  operations.  Such  systems  are 
not  now  a  practical  alternative  for  many 
shipyard  operations  because  the  size  of 
ship  components  is  too  large  to  enable 
capturing  of  the  emissions  with  an 
enclosure.  (There  is  currently  under 
development  a  mobile  enclosure  that,  if 
successful,  will  offer  shipyards  a 
method  of  capturing  both  particulate 
and  volatile  organics.  Metro  Machine 
shipyard  in  Norfolk,  Virginia  has 
developed  a  prototype  portable 
enclosure  that  mounts  adjacent  to  the 
ship  and  supports  an  omni-directional 


elevatoi  platform  used  by  the  operator 
to  abras  ve  blast  and  paint  ship's  hulls. 
The  me  hod  shows  promise  of 
contain:  ng  particulate  and  volatile 
organic)  of  concentrations  great  enough 
to  make  recovery  available  at  reasonable 
cost.  It « Iso  provides  weather  protection 
thereby  allowing  work  to  continued  in 
incleme  it  weather.  Final  evaluation 
will  likely  be  completed  in  1996.) 


C.  Hanc  ling, 
Volatile 
Materia  s 


,  Transfer,  and  Storage  of 
Organic  HAP  Containing 


n  suit : 


Volatile  organic  emissions  (including 
from  storage,  handling,  and 
of  solvents  and  paint  wastes 
coiitain  VOHAP.  These  solvents, 
stored  in  55-gallon  drums,  are 
frequen  ly  transferred  by  pump  or  spigot 
sm  ill  buckets  or  1  gallon  containers 
tran:  port  to  the  painting  site.  Waste 
md  HAP  also  evaporate  from 
aden  rags  and  spent  solvent 
cleaning  activities  and  coating 
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HAP  emissions  may  be 
ed  with  appropriate  work 
including  managed  chemical 

solvent)  distribution  systems 
to  curb  the  volume  of  material 
to  the  atmosphere  and  the 
'  the  exposure.  For  example, 
solventfcoaked  cleaning  rags  should  be 
mpervious  bags  or  containers 
areinormally  closed  when  not  in 
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VII.  Sc!  iction  Rationale 

A.  Selei  tion  of  Emission  Points  to  be 
Coverei 

The  f  roposcd  standards  would  limit 
VOHAF  emissions  from  surface  coating 
operati(  ns  at  shipbuilding  facilities  that 
are  maj  »r  sources  in  accordance  with 
the  EPy"  's  list  of  source  categories 
publish  3d  in  the  Federal  Register  on 
July  16,  1992  (57  FR  31576).  Standards 
are  beii  g  proposed  to  limit  the  VOHAP 
content  of  23  categories  of  coatings  used 
in  ship  ards.  In  addition,  the  proposed 
standar  Is  would  require  work  practice 
measur  !S  for  handling,  transfer,  and 
storage  Df  solvent  and  paint  wastes. 

Welc  ng,  gas  freeing  (tank  degassing), 
metal  fj  brication,  fuel  combustion, 
flame  c  itting,  cooling  towers,  asbestos 
remova  ,  and  cleaning  would  not  be 
regulat(  d  under  the  proposed  rule, 
althouj  1  their  emissions  must  be 
includad  in  determining  if  a  facility 
qualifias  as  a  major  source.  Asbestos 
removal  is  covered  in  40  CFR  part  61, 
subpart  M;  cooling  tovvers  are  treated  in 
the  ind  istrial  process  cooling  tower  rule 
proposi  d  on  August  12, 1993;  and 
chromi  im  emissions  by  the  rule  for 
hard  ar  d  decorative  electroplating  and 


anodizing  operations  proposed  on 
November  30, 1993.  Methodology  for 
determining  and  managing  emissions 
from  cleaning  solvents  is  detailed  in  the 
ACT  document— Industrial  Cleaning 
Solvents,  EPA-453/R-94-015. 

B.  Selection  of  the  Basis  for  the 
Proposed  Standards 

The  general  methodology  for  selecting 
the  basis  for  MACT  standards  was 
discussed  in  section  V.  A  more  detailed 
discussion  specific  to  this  industry  is 
presented  below. 

1 .  Coating  Operations 

No  emission  control  measures  are 
known  to  have  previously  been 
implemented  specifically  to  reduce  HAP 
emissiqns  from  this  industry. 
Regulations  that  reduce  VOC  emissions 
will  limit  HAP  emissions  since  almost 
all  organic  HAP  are  VOC. 

At  shipyards,  the  only  VOC  control 
measure  that  has  been  fully 
demonstrated  for  outdoor  coating 
operations  is  the  use  of  coatings  with 
inherently  lower  emissions.  Such 
coatings  have  and  are  being  developed 
by  an  enlightened  industry  to  reduce  its 
environmental  impact.  The  new 
products  are  used  for  compliance  with 
VOC  regulations  in  Louisiana  and  some 
California  jurisdictions.  There  are  as  yet 
no  known  cases  where  add-on  pollution 
control  systems  have  been  used  to 
control  VOC  emissions  from  outdoor 
coating  operations  at  shipyards. 

The  California  and  Louisiana 
regulations  limit  the  allowable  quantity 
of  VOC  in  each  of  several  categories  of 
coatings,  as  applied.  Because  VOHAP 
are  VOC  (with  the  exception  noted 
above),  such  regulations  also  reduce,  or 
at  a  minimum,  put  a  ceiling  on  the 
allowable  HAP  content  of  these 
coatings. 

The  California  regulations  (VOC 
limits)  are  more  stringent  than  those  in 
Louisiana.  Thus,  the  major  sources 
subject  to  those  California  rules 
represent  the  "best  controlled  sources." 
Because  three  major  source  facilities  arc 
located  in  California,  the  single  best 
controlled  facility  and  the  median 
facility  of  the  best  performing  five 
sources  are  both  subject  to  the  stringent 
California  regulations.  Therefore,  the 
Agency  has  determined  that  the  MACT 
floor  for  both  new  and  existing  sources 
is  identical  to  the  current  California 
VOC  limits  on  marine  coatings,  except 
for  one  additional  paint  category  [weld- 
through  (shop)  primer). 

A  variety  of  more  stringent 
alternatives  were  considered,  including 
more  restrictive  limits  based  on  HAP 
content  (rather  than  VOC  content),  more 
stringent  VOC  limits,  and  requiring  usn 
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of  pollution  control  equipment.  These 
alternatives  are  discussed  below. 

To  evaluate  other  potential  limits,  the 
EPA  gathered  existing  data  on  HAP 
content  from  marine  coating 
manufacturers  and  shipyards. 
Information  compiled  from  a  material 
safety  data  sheet  (MSDS)  was  used  to 
determine  (estimate)  the  HAP  content  of 
each  paint.  Most  of  the  data  came  from 
MSDSs  and  product  data  sheets.  Based 
on  these  data,  the  percentage  of  VOC  in 
marine  coatings  that  are  HAP  varies 
from  zero  to  100  percent  and  averaged 
30  percent  by  weight  for  all  paints  in  the 
project  data  base.  (The  HAP  content 
could  exceed  the  VOC  content  in 
coatings  containing  non-VOC  HAP.) 

Industry  subsequently  informed  EP.A 
that  the  quality  of  HAPtspecific  data  on 
MSDSs  is  poor.  The  MSDSs  arc 
prepared  primarily  to  meet 
Occupational  Health  and  Safety 
Administration  (OSHA)  reqiiiremonts. 
Altliough  one  section  addresses 
hazardous  constituents,  the  industry 
indicated  that  information  and  format 
required  for  OSHA  purposes  are  not  as 
detailed  or  accurate  as  would  be  desired 
for  development  of  a  regulation. 
Furtlior,  the  list  of  hazardous  materials 
that  OSHA  regulations  require  must  be 
addressed  in  MSDSs  is  different  from 
the  HAP  list  in  secUon  112(b)  of  the  Act. 
hi  addition,  it  is  acceptable  to  give  a 
concentration  range  on  the  MSDS, 
rather  than  a  specific  value.  Finally, 
many  entries  on  the  MSDS  are  generic 
petroleum  solvents,  such  as  mineral 
spirits,  which  are  mixtm^s  of  many 
organics  (some  of  which  may  be  HAP), 
and  vary  in  composition  from  lot  to  lot. 

Because  of  these  drawbacks  in  MSDS 
data,  the  EPA  considered  it  not  accurate 
enough  to  be  used  in  setting  limits  for 
\'OHAP.  The  Agency  believes,  however, 
ttiat  the  resulting  data  base  is 
sufficiently  accurate  for  use  in 
estimating  broad  parameters,  sucli  as  the 
potential  reduction  associated  with 
limitations  on  VOC  content. 

Enforcement  of  a  limit  on  HAP 
content  would  require  an  EPA  rcforencr 
tost  method.  Although  one  is  under 
development  by  the  Agency,  it  has  not 
yet  been  publi^cd.  Based  on  the  quaUtv 
of  tlie  HAP  content  data  on  the  MSDSs 
and  t^e  lack  of  an  approved  test  method 
for  speciating  and  quantifying  HAP,  the 
EPA  has  determined  that  VOC  will  be 
used  as  a  surrogate  to  Umit  HAP 
emissions.  Consequently,  the  proposed 
rule  would  establish  the  VOHAP  limit  at 
the  VOC  limit  of  the  California  rules 
lising  VOC  as  a  surrogate  for  HAP  and 
the  Agency's  VOC  test  method.  Method 
i4,  for  determining  compliance. 

The  EPA  considered  requiring  limits 
more  stringent  than  the  existing 


California  limits.  The  data  base 
indicates  that  within  each  category  of 
coatings  there  are  coatings  with  VOC 
contents  below  the  California  limit 
(Some  may  have  been  developed  in 
response  to  the  technology-forcing 
provisions  of  the  California  regidations 
that  provide  for  more  stringent  limits  to 
come  into  effect  in  September  1994  for 
some  coating  categories.) 

Although  co.-itings  with  lower  VOC 
contents  than  the  rule  requires  are 
marketed  in  each  category,  they 
reportedly  would  net  perform  for  the 
full  range  of  potential  applications 
within  a  coating  category. 

An  important  consideration  in 
examining  control  requirements  for  this 
industry  is  U.S.  Navy  military 
specifications  or  "milspecs."  Because  of 
the  need  for  coatings  for  specialized 
applications  and  tlie  demand  for 
pretlictable  performance,  the  Navy 
ovcrs(;es  exliau.stive  performance  testing 
procedures.  Naval  personnel  indicate  an 
ongoing  program  to  qualify  lower  VOC 
coatings.  The  California  rules  were 
developed  with  considerable  input  from 
the  Navy,  and  according  to  a  Naval 
rrprcsentalive,  reflect  the  "state  of  the 
art'"  for  loweir-VOC  shipbuilding 
coatings.  Volatile  organic  compound 
limits  more  stringent  than  proposed 
would  require  that  the  Navy  use  paints 
for  which  they  have  not  yet  completed 
long  term  testing,  hence  are  not  milspcc 
approved.  Given  these  considerations, 
the  EPA  is  proposing  M.-^CT  emission 
levels  based  on  the  1992  California 
regulations  that  limit  the  total  VOC  as- 
applietl  paint. 

'i'hc  EPA  also  evaluated  the  potential 
of  add-on  VOC  control  devices  (i.e., 
carbon  adsorbers  and  incinerators). 
Altliough  no  cases  are  known  where 
add-on  controls  are  nsed  for  outdoor 
painting  at  shipyards,  they  have  been 
used  to  reduce  spniybooth  emissions  by 
many  other  industries.  Most  coaling 
operations  at  shipyards  take  place  ' 
outdoors,  primarily  because  of  die  size 
of  parts  painted.  This  makes  capture  of 
emissions  difficult  and  expensive.  Use 
of  add-on  controls  for  outdoor  painting 
was  not  selected  as  the  basis  for  MACT 
for  tliese  reasons.  It  should  be  noted, 
however,  that  a  portable  enclosure  that 
will  contain  particulate  and  VOC  during 
abrasive  blasting  and  coating  of  ships" 
hulls  is  under  commercial  development. 
Should  these  enclosures  prove 
technically  and  economically  feasible, 
their  performance  should  be  considered 
by  any  State  or  the  Federal  Government 
in  developing  future  rules  for  this 
industry. 

Two  types  of  coating  operations  at 
shipyards  where  emissions  are  more 
available  to  capture  were  examined 


more  closely  for  the  feasibility  of  add- 
on controls:  indoor  coating  operations 
and  painting  inside  of  ship's  tanks  or 
other  internal  enclosed  spaces.  Based  on 
a  brief  screening  analyses,  using  the 
limited  available  data  that  assumes  ail 
spray  areas  are  continually  drafted  to 
the  control  device  (whether  painting 
operations  are  underway  in  all  areas  or 
not),  add-on  control  was  estimated  to  be 
on  the  order  of  S130.000/Mg  of  VOH.^iP 
removed.  The  EPA  believes  tliat  this 
cost  is  not  reasonable  for  this  source 
category.  As  a  result,  add-on  controls 
were  not  investigated  further  nor 
selected  as  the  basis  for  MACT. 

In  reality,  the  amount  of  VOC  and 
HAP  controlled  at  a  site  is  dependent  on 
the  rate  of  paint  application,  the 
concentration  of  these  compounds  in 
the  exhaust  air  stream  during  the 
painting  operation,  the  flow  rate  of  the 
air  stream  flowing  into  the  add-on 
control  unit  and  a  host  of  other  f.-ciurs. 
The  suitability  of  add-on  controls  csn 
only  bo  determined  on  a  casc-by-case 
basis. 

After  review  o  f  altemat  i ves  more 
stringent  than  the  MACT  floor,  the  EPA  . 
is  proposing  to  set  the  NL\CT  standard 
at  the  floor  based  on  the  Qilifomia 
marine  coatings  nile  which  is  for  both 
now  and  existing  sources.  The  costs  of 
the  control  option  for  new  and  existing 
sources  is  expected  to  be  the  same.  The 
,\gency  solicits  comments  on  this 
•determination. 

"Models"  of  shipyards  were 
ilevcloped  to  help  determine  the  iwcxl  to 
differentiate  among  classes  of  shipyards 
in  identif^/ing  the  MACT."  Models  wi-tp 
developed  for  classes  of  yards  based  on 
market  segment  (yards  that  construct 
ships  x'ersus  those  that  only  repair)  niul 
size  (large  versus  medium).  The  FP.\ 
concluded  there  is  no  basis  for 
differentiating  among  classes  of  m.iJDr 
source  shipyards,  but  spetiiF.cally 
solicits  comments  on  whether  this 
category  should  be  siibcafegorized:  anii 
if  so,  lu)w. 

2.  Handling.  Transfer,  and  Storage  of 
VOHAP  Containing  .Material 

Based  on  information  rrceived  from 
industry,  a  variety  of  "work  practice" 
measures  are  used  to  reduce  evaporative 
losses  of  VOC  from  transfer,  handling, 
and  storage  of  solvent  and  paint  wastes.^ 
These  include  spill  minimization 
techniques  (use  of  spouts,  funnels,  or 
catch  basins  during  transfer  of  liquids 
from  one  container  to  another),  the  use 
of  normally  closed  containers  or  piping 
to  transport  liquids,  and  the  use  of 
close-fitting  or  tight  covers  on 
containers  for  solvent,  wet  rags,  and 
waste. 
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Many  more  than  five  facilities  employ 
some  type  of  work  practice  measures. 
Facilities  in  California  are  subject  to 
regulations  to  minimize  evaporative 
emissions;  other  facilities  employ  such 
measures  to  decrease  solvent  usage  or  to 
minimize  exposure  of  workers. 
However,  data  to  quantify  accurately  the 
emission  reductions  achievable  by 
different  work  practice  measures  is 
unavailable.  The  beneficial  effect  of  a 
specific  change  is  largely  a  function  of 
the  previous  plant  practice  being 
remedied.  As  a  result,  even  though  such 
activities  obviously  reduce  emissions, 
there  is  no  way  to  distinguish  betweeh 
the  "best  controlled  source"  and  the 
"best  performing  five  existing  sources." 
Therefore,  the  EPA  has  designated  the 
same  select  work  practice  measures  as 
the  MACT  floor  for  control  of  emissions 
from  handling  and  transfer  of  VOHAP 
containing  material  at  both  new  and 
existing  facilities.  For  emissions  from 
storage  containers,  the  MACT  floor  is 
use  of  tight-fitting  covers  that  must  be 
normally  closed;  that  is,  in  place  except 
when  materials  are  being  added  to  or 
withdrawn.  The  Agency  believes  that 
this  is  a  reasonable  approach.  Because 
work  practice  measures  typically  entail 
negligible  cost,  any  emission  reduction 
that  is  achieved  is  believed  to  be 
worthwhile.  The  EPA  specifically 
solicits  comments  on  this 
determination. 

No  other  more  effective  control 
options  for  these  VOHAP  emissions 
from  cleaning  activities  were  found.  Use 
of  lower-HAP  or  lower-vapor-pressure 
substitutes  to  minimize  evaporative 
losses  may  be  feasible,  although  this 
option  depends  on  the  availabiUty  of  a 
suitable  replacement  cleaning  material. 

Capture  and  control  of  fugitive 
emissions  from  the  many  transfer, 
handling,  and  storage  of  solvents  (and 
operation  wastes)  although  conceivable, 
is  impractical,  making  it  difficult  to 
invoke  any  quantifiable  standard  other 
than  work  practice  requirements. 
Associated  monitoring  and 


recordkeej  ing  are  included  for 
determining  compliance.  In  an  attempt 
to  ensure  mat  employees  understand 
and  compw  with  the  requirements,  the 
proposed  s  tandards  also  require  each 
source  to  i  nplement  a  training  program 
for  all  invc  Ived  personnel. 

C.  Selecti 
Proposed 


of  the  Format  of  the 
'.  tandards 


0  1 


1.  Coating  Dperations 


Most  H/ 
operations  1 
outdoors  V  here 


capture  ha ; 
a  result  th 
for  reducing 
of  coatings 
Virtually  s 
contained 
emitted  to 
course  of  *> 
an  emissio  i 
both  HAP 
coatings,  a  > 
these  oper  it 
any  additi 
be  formed 
process  ar( 
the  refcren  ce 
mothodolc  gy 

As  a  res 
by  the  ind 
maximum 
limits  "wcr 
several 
addi 


P  emissions  from  coating 
n  this  industry  occur 

the  technology  for  their 
not  been  demonstrated.  As 
only  available  technology 
emissions  is  to  require  use 

with  lower  volatile  content. 

loftheHAPandVOC 

n  marine  coatings  are 

the  atmosphere  during  the 
plication  and  drying.  Thus, 
standard  based  on  limiting 

md  VOC  content  of  the 
applied,  is  appropriate  for 
ions,  particularly  because 

»nal  HAP  and  VOC  that  may 

md  emitted  during  the  curing 
detected  and  measured  by 
measurement 


Coating  category 


General  use „ 

Specialty. 

Air  flask 

Antenna  

Antifouiant 

Heat  resistant 

High  gloss .-. 

High  temperature 

Inorganic  zinc  high-build  primer 


It,  the  types  of  coatings  used 
stry  were  identified  and 
never-to-be-excceded  HAP 
selected  for  each  of  the 
coiting  categories.  To  allow 
tional  flexibility,  the  ability  to 
average  lir  lits  across  categories  was  also 
considercc .  Under  an  averaging 
approach,  my  coating  regardless  of 
volatile  or  [anic  content,  can  be  used  as 
long  as  th(  volume  weighted  average  as 
applied  V(  )HAP  content,  i.e.,  as 
measured  )y  the  reference  method,  of 
all  coating  >  does  not  exceed  the  average 
calculated  from  their  individual  limits. 
In  develop  ing  the  limits,  the  Agency 
considerei  two  types  of  averages:  (1) 
Separate  a  /erages  for  coating  within 
each  of  th(  coating  categories  and  (2)  a 
single  avei  age  for  all  coatings  used  by  a 


facility.  The  option  of«stablishing 
limits  based  on  weighted  averages  of 
various  coatings  of  different  pollution 
content  was  abandoned  when  the 
industry  indicated  that  time  and  effort 
to  plan,  track,  and  demonstrate 
compliance  would  be  too  burdensome. 
As  a  result,  the  limits  are  based  on 
never-to-be-exceeded  VOHAP  contents 
for  23  categories  of  coatings  and  permits 
"averaging"  for  purposes  of  compUance 
under  certain  conditions.  The  proposed 
coating  categories  and  associated  HAP 
limits  are  presented  in  Table  1. 

2.  Handling,  Transfer,  and  Storage  of 
VOHAP  Containing  Material 

The  proposed  work  practice  standards 
require  that  these  operations  be  carried 
out  in  such  a  manner  that  minimizes 
spills.  For  storage  and  transport,  the 
proposed  standards  require  use  of 
containers  that  are  normally  closed. 

To  provide  a  measure  of 
enforceability  to  these  standards,  each 
source  will  be  required  to  indicate  how 
it  intends  to  comply  with  the  standards 
as  part  of  the  initial  notification  that  is 
required  of  all  sources  under  the  part  63 
general  provisions.  After  the 
Administrator  or  her  designee  negotiates 
and  approves  these  compliance 
measures  as  part  of  the  operating  permit 
program,  each  source  will  have  a 
specific  set  of  requirements  for  which 
compliance  can  be  determined  by 
monitoring,  observation  and/or 
inspection. 

D.  Selection  of  Compliance  Dates 

The  proposed  rule  would  require  that 
existing  sources  comply  within  1  year 
after  the  effective  date  of  the  rule.  This 
provides  time  for  shipyards  and  coating 
manufacturers  to  deplete  most  existing 
inventories  of  contemporary  coatings. 
An  existing  unaffected  area  source  that 
increases  its  emissions  (or  potential  to 
emit)  such  that  it  becomes  a  major 
source  would  be  required  to  comply 
within  1  year  after  becoming  a  major 
source. 


Table  l.— Proposed  Volatile  Organ  c  HAP  (VOHAP)  Content  Limits  for  Marine  Coatings 


VOHAP  limits "d 


Grams 

per  liter 

(g/L) 


340 

340 
530 
400 
420 
420 
500 
340 


Pounds 

per  gallon 

(lb/gal)» 


2.83 

2.83 
4.42 
3.33 
3.50 
3.50 
4.17 
2.83 


VOHAPj,  limits  J 


Grams 

per  liter 

(g/L) 


571 

571 
1.439 
765 
841 
841 
1,237 
571 


Pounds 

per  gallon 

(lb/gal)" 


4.76 

4.76 
12.00 
6.38 
7.00 
7.00 
10.31 
4.76 
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TABLE  1.~PR0P0SED  VOLATILE  ORGANIC  HAP  (VOHAP)  CONTENT  UMITS  FOR  MARINE  COATINGS-Continued 


Coating  category 


Military  exterior 

Mist „ „ ""™"!"Z"!!!!!!!!!Z!ZI 

Navigational  aids ' 

Nonskid iiZ!!!!!!!."!!!!."!!!!!!!!!!!'"!"  « 

Nuclear „ »!!!."."!!!!"."™"™~    " " 

Organic  zinc -i!!!!!.™!™!!!!"!™™!!  ™ 

Pre-treatment  wash  primer """!"."""!!..".""""!!!!"!""'!.....'" 

Repair  and  maintenance  of  thermoplastic  coattng  of  comrorciai  vesseis 

Rubber  camouflage  ^ 

Sealant  coat  for  thermal  spray  aluminum .Z"!1.ZZZZZ....   " 

Special  marking ™....„ , .. ,„„......„.„  

Specialty  inferior „ ^J"!"."..""!! 

Tack  coat ''  ,,'"""-"'""'"!!"'!"!""!!!!!!!!!!!!!"    ' 

Undersea  weapons  systems .ZZ.Z...". "" " 

Weld-through  (shop)  primer ".!"."!."!!"!!!!!!!!. "     


VOHAP  limits*^ 


Grams 

per  liter 

(g/L) 


340 
610 
550 
340 
420 
360 
780 
550 
340 
610 
490 
340 
610 
340 
650 


Pounds 

per  gallon 

(lb^gal)» 


2.83 
5.08 
4.58 
2.83 
3.50 
3.00 
6.50 
4.58 
2.83 
5.08 
4.08 
2.83 
5.08 
2.83 
5.42 


VOHAP^  limits''* 


Grams 
per  liter 

(g/L) 


571 
2,235 
1,597 

571 

841 

630 

11,095 

1.597 

571 
2^35 
1,178 

571 
2.235 

571 
2.885 


Pounds 

per  gallon 

(lb/gal)» 


4.76 

18.63 

13.31 

4.76 

7.00 

525 

92.46 

13.31 

4.76 

18.63 

9.82 

4.76 

18.63 

4.76 

24.04 


a;d'n°SSA^^-^Tei!pr  Se^raTS^eTv^ottcoSSs'litTsire^^^^^^^^^^^    S'^r^^^Z^^'^T.^^  -"T  °'  '^^"^  ^  -'- 
"exempt"  in  40  CFR  51.100(s)  (exceptXse  on  the  HAP^st?         ''^^^'"®'^  °^  ^^^  ^^  ^^^"9  negligrtjie  photochemical  reactivity  are  listed  as 
"To  convert  frorn  g/L  to  Ib/aal.  multiply  by:  ((3.785  L/gal)(lb/453.6  g)]  or  (lb-L/120  o-aal) 

"J  For  compliance  purposes,  the  n)etric  linruts  are  the  standard. 


Any  new  or  reconstructed  sources 
would  be  required  to  adhere  to  the  " 
compliance  schedule  in  §  63.6(b)  of 
subpart  A  of  the  general  provisions.  For 
new  or  reconstructed  sources  whose 
startup  date  is  before  the  effective  date 
of  the  rule,  the  compliance  date  would 
be  the  effective  date  of  the  rule.  For  new 
or  reconstructed  sources  whose  startup 
date  is  after  the  effective  date  of  the 
rule,  the  compliance  date  would  be  the 
startup  date.  A  new  unaffected  area 
source  that  increases  its  emissions  (or 
potential  to  emit)  such  that  it  becomes 
a  major  source  would  be  required  to 
comply  immediately  upon  becoming  a 
major  source. 

Many  shipyards  in  California  have 
been  complying  vdth  VOC  Hmits  equal 
to  those  in  the  proposed  BACM  since 
September  1991.  Hence,  coatings  that 
meet  fhe  limits  should  be  readily 
available. 

E.  Selection  of  Compliance  Procedures 

The  proposed  rule  would  allow 
affected  sources  to  choose  from  five 
options  for  demonstrating  compliance 
with  the  VOHAP  standards.  Regardless 
of  the  option(s)  chosen,  for  each  coating, 
affected  sources  would  bo  required  to 
first  determine:  (1)  its  coating  category 
in  Table  1  (e.g.,  general  use,  air  flask. 
antenna,  etc.).  (2)  the  applicable  VOHAP 
limit,  and  (3)  the  VOC  (or  VOHAP) 
content  for  each  manufactured  batch  of 
coating.  The  VOC  (or  VOHAP)  content 
of  the  batch  would  be  determined 
through  certification  as  exptained  in 
part  III.D.  (It  is  in  the  best  interest  of 


affected  sources  to  use  manufacturers 
that  certify  their  coatings.) 

For  options  1  through  4  involving 
VOC  content  determinations,  the 
compliance  method  is  the  Agency's 
Method  24.  Affected  sources  would  be 
allowed  any  of  the  methods  described 
below  to  avoid  testing  every  container. 
The  ultimate  referee  method,  however, 
is  Method  24.  Option  5  involves 
VOHAP  content  determinations;  tlie 
compliance  method  has  to  be  approved 
by  the  Administrator  and  comply  with 
EPA  requirements  for  sample  •• 

preparation. 

The  proposed  rule  does  not  specify 
comphance  procedures  for  the  handling, 
transfer,  and  storage  standard.  Each 
affected  source  would  be  required  to 
develop  and  include  specific 
compliance  procedures  for  their  facility 
in  the  initial  notification  to  the 
Administrator. 

An  affected  source  would  be  allowed 
to  select  any  of  the  following  methods 
for  compliance  and  may  choose  to  use 
only  one  of  the  options  for  all  coatings 
at  the  facility  or  use  a  combination  of 
options. 

Option  1.  Certification  of  Each 
Container  or  Coating,  As-Applied 

Procedures  for  certifying  the  quantity 
of  VOC  emitted  by  paints,  ink,  and  other 
coatings  are  combined  in  the  EPA 
publication  450/3-84-019  (revised  6/ 
86).  Comphance  with  the  VOHAP 
content  limits  would  be  achieved  by 
sampling,  testing,  and  certifying  the 
VOC  content  of  each  container  of 


coating,  as  applied.  If  the  as-applied 
VOC  content  is  less  than  or  equal  to  the 
VOHAP  limit  in  Table  1,  the  coating 
complies. 

Option  2.  Coatings  To  Which  Thinning 
Solvent  Will  Not  Be  Added 

If  thinning  solvents  will  not  be  added 
to  the  coating  under  any  circumstances, 
the  affected  source  may  demonstrate 
compliance  with  the  VOHAP  content 
limit  by  certifying  the  as-applied  VOC 
content  by  manufacturer's  batch.  The  as- 
applied  certification  may  be  based  on  a 
coating  that  has  been  certified  by  the 
manufacturer  as  to  the  as-supplied 
content  and  simply  requires 
documentation  that  no  thinning  solvent 
was  added  to  the  coating.  No  additional 
testing  would  be  necessar\'. 

All  painters  would  have  to  be  notified 
that  no  thinning  solvent  may  be  added 
to  the  coating  before  application.  This 
notification  may  be  accomplishcvi 
through  a  label  affixed  to  each  container 
in  the  batch  or  through  another  means 
of  notification  specified  in  the  source's 
initial  notification  that  is  required  in 
§  63.9(b)  of  subpart  A  of  the  general 
provisions.  Other  means  of  notifying 
painters  may  include  use  of  a  bar  coding 
system  or  posting  of  a  list  of  coatings 
that  should  not  have  thinning  solvents 
added. 

This  option  is  the  least  burdensome  to 
affected  sources,  but  it  may  only  be  used 
for  coatings  that  will  not  be  thinned. 
However,  any  Method  24  tests  on 
individual  containers  of  coating,  as 
applied,  that  show  noncompliance  with 
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the  standards  wotikl  take  precedenoe 
and  indicate  a  violation. 

Option  3.  CoatiRgrto  Which  Thinning 
Solvent  Is  Added— Coating-by-Coating 
Compliance 

If  thinning  solvents  are  added  to  Ae 
coating,  the  affected  source  couki 
determine  the  allowed  level  of  dilution 
lor  purpose  of  d^nonstrating 
compliance  on  a  coating-by-coating 
basis.  The  source  wouW  determine  the 
as-supphed  VOC  content  of  each  type  of 
Thinning  solvent.  Then,  using  the  as- 
supplied  certification  for  the  coating 
and  the  maximum  allowable  limit  from 
Table  1.  the  source  would  calculate  the 
maximum  allowable  thinning  ratio  that 
would  not  vi4slate  the  \^HAP  ixtntcnt 
limit. 

The  persons  responsible  for  applying 
each  coating  shall  be  notified  of  the 
designated  thinner  and  maximtim 
allowable  dilution  ratio  for  that  coating 
by  affixing  a  label  to  each  container  of 
coating  in  the  batch  or  through  another 
moans  as  discussed  in  the  nile. 

(A)  For  coatings  and  thinning  solvents 
that  do  not  contain  water  or  cxompt 
compounds,  use  Equation  J  us  fr^Mows: 


R\,= 


HAP  -VOC. 


I£quat)()n  1 


D  J  -  HAP^ 
where: 

R'^j=Maxim!im  alIow;>bli?  thiniiing  ratio 
(L  thinner/L  coating  as  supplied); 

X'OCsAs-suppHed  VOC  contont  of  the 
coating  (g  VOC/L  coaling  as 
stipplied,  less  water  and  rxorapt 
solvents); 

HAP,=Allowable  as-apph'od  VOHAP  ^ 
content  ofthe  coating  (gVOH A P/L 
coating  as  applied,  lo«?s  u.-rtor  and 
exempt  solvfjnts); 

R'.i=Donsity  ofthe  t^rinni-rs  {g  thinner/ 
L  thinner); 
IB)  For  coatings  or  thinniirs  that 

f.untain  water  or  exempt  com^iiMind(s). 

lise  Equation  2  as  fuUmv.s: 

"'u:..[!-(*.)]-MA!'^.jl-^Vj,j 
I  ^;I.lt;•<r  I 

where: 

(V>»)..=Volume  fraction  uf  w^ttu  and 
tixempf  solvents  in  the  coating  as 
supplied  (L  walw  and  exempt 
solvents/L  coating  as  .supplie-d); 

(V.)j= Volume  fraction  of  wiitor  and 
exempt  solvents  in  the  thinner  (L 
water  and  exempt  solvtnts/L 
thinner);  and 

I VV»)rf=VVeight  fraction  of  wiuittT  and 
exempt  soh-ents  in  the  thijiner  (g 
water  and  exempt  solvpnts/g 
thiruier). 


iTie- 


procedujes  ^)ecified  under 
and  procedures  may  be 
tojdetermine  the  values  of 

defined  in  this  paragraph,  as 


(C) 
test  methods 
used 
variables 
necessa  ry, 

A  SOI  rce  is  to  determine  the  total 
allowal  le  volume  of  thinner  for  each 
coating  for  the  month  using  the 
followi  ig  equation. 


Va  = 


]^  |R'dxV.)  E^uaiM)B3 


where: 

Vd=TQt  .1  allowable  volume -uflhinuer 
for  the  coating  for  the  previous 
mo  ith  (L  thinner); 
bltme  of  each  batch  of  the -coating, 
upplied,  used  during  the  month 
oating  as  supplied); 
}atch  of  coating;  and 
number  of  batches  tif  the 


V,=V 

as 

(L 
i=Each 
n=Tota 

CO£  t 

If 
a  coi 
tofa 
coa 
for 

violaticfc 
(If  it  is 
a  violat 
indiv 
appliec 
with 
preco 

Option 
Which 
Addni 


3atii  I 


iting  th 


id  lal 


th 


Inasr 
same 
tatcgor 
croatoc 
such 
option 
<;oating 
soiu'ce 


It 


s  ime  I 


c 
thinner  usa: 
catcgnr 
calcula 
ihinno 
group 
use  of 


consist 

ofthe 

For 

certain 

combi 

use 

contai 

solv 

Affe 
maxim 
each 
painter 
maxim 
each 
n'corc 


exa  n 


n 


233  I  Tuesday,  December  6,  1994  /  Proposed  Rules 


the  previous  month,  the  facility  wouliJ 
calculate  the  net  allowable  volun^e  of 
thinner  that  could  have  been  used  by 
each  coating  in  the  group.  If  the  actual 
usage  was  less  than  or  equal  to  the  not 
allowable  volume  for  the  group,  the 
source  is  in  compliance.  However,  any 
Method  24  test  on  tndividtmlicont»iners 
of  coating,  as  applied,  that  rfiaws 
noncompliance  with  the  standards 
would  take  precedence  and  indicate  a 
violation.  Equations  1  through  3  were 
derived  from  the  EPA's  "Pxocedures  sfor 
Certif\ing  Quantity  of  Volatile  Organic 
Compounds  Emitted  by  Paiaat,  hik,4in<i 
Other  Coatings"  (Revised  |une  T9»6). 
EPA — J50/3-84-019. 


ing. 


thelactual  thinner  voduroe -uswd  for 

is  less  than  or«qttal  to  the 
aH)wable  thinner  voluane  for  that 
en  compliance  is  presumed 
that|coating  for  the  month,  unless  a 
is  revealed  using  Method  24. 
reater,  the  facility  must  report 
on.)  Any  Method  24  test  on 
containers  of  coating,  as 
that  shows  noBooHxplionce 
standards  would  take 
d(Jnce  and  indicate  a  violation. 

.\  Group  of  Coatings  To 
he  Same  Thinning  S(ilvnnt  Is 
oup  Compliance 


i--Gri 


ito 
ca  ios. 


well  as  sliipyards  may  UbO  llie 
vent  to  reduce  more  than  one 
of  coating,  this  option  was 
minimize  recordkcepii^g  in 

The  group  compliance 
similar  to  the  coating-by- 
comphance  option,  <a{cept  xho. 
oes  not  need  to  maintain 
age  by  individual  paint 
;  it  would  be  allowed  to 
3  the  total  allowable  voJujneof 
r  used  for  a  group  of  coatings.  A 
I  oiild  be  constilu!p;i  based  on 
(  imnion  thinner.  A  group  could 
f  two  or  moKedifferenil  hatches 
coating  ordifferont  coatings, 
pie.  a  group  may  consist  of  a 
)atch  of  antenna  coating 
d  w  ith  all  batches  of  genera! 
coa|ings.  However,  a  group  may  not 

ly  coating  to  whk-h  thinning 
enthviil  not  be  addod. 

d  sources  would  calculate  the 
m  allowable  dilution  ratio  for 
costing  using  equation  1  or  2.  All 
would  have  to  be  notified  of  the 
m  allowable  dilution  ratio  for 
ing.  Beginning  with  the 
amount  of  coating  itsod  during 


c  ec 


cc  It 


lei 


Option  5.  Coatings  with  Noncompliajil 
VOC  Contents  Used  in  Areas  VVJthoMt 
VOC  Limits 

In  thosi;  facilities  located  in  areas 
without  required  VOC'hmits  for  marine 
coatings  (i.e..  ozone  attainment  &ro»s.;.al] 
2?i  ofthe  existing  major  source  hujiliiji-s 
are  located  in  current  ozone 
nonattainnient  areas),  the  affecJwl 
source  may  measure  the  HAP  content 
using  the  following  techniques  ami 
using  ahernate  limits  derived  from  tin! 
limits  in  the  regulation  to  domonstrat.; 
compliance  on  a  coating-by-coating 
basis.  The  VOHAP.i,  limits  ta'ctg 
r^nlcuiated  using  the  maximum 
allowable  \OHAP  limits  (see Table  T) 
and  an  assumed  average  density  for  all 
solvents.  To  demonstrate  compliitn';e, 
the  .source  wouM  determine  (using 
formuhitinn  data  from  the  coating 
manufacturer)  the  a.s-suppliod  VOC 
content  and  volume  soIids,(VJ  of  each 
coating. 

Then,  using  the  measured  (via. any 
.i])proveil  test  molhud)  VQIiAP.i:oiit'iul 
dividini  by  the  volume  solids, 
c:ompIiance  can  then  bedelerniinud 
with  the  calculated  V.OH/\P:,„  limit.  Thf. 
following  eqtiations  wore  u.sHd to 
calculate  the  alternate  VOHAP  limits 
(for  coatings  that  do  not  contain  any 
exempt  solvent.s  or  water):* 


V   r  1  - 


VOC 

K) 


Equation  .S* 


whtiri!;  ' 

V.,**=V<)iunie  fraction  uf  solids  in  Ih- 
coating  as  .supplied  (L  solids/L 
'coating  as  applied); 

V'OC=Appli cable  as-supplied  VOC 
content  of  the  coating  (g  VOC/L 


"  Kijualion  5  only  appliec  to  those  l;o.■it:a;<^ 
<  oii'.aiiiing  or.ly  V/)C'«  and  (volume)  iioiiiia. 

■'  For  purposes  of  this  gRneral  discusyJon  .in<l 
I'.xii'iiple  (alculalion.  volume  solids  tV,)'hHs'(«»'n 
iisi!<i.im«rchang»wbK"»vith  the  term  "mtiwoliniifr 
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coating  as  supplied,  less  water  and 
exempt  solvents;  and 
Da.  g= Average  density  of  solvents  in  the 
coating  (to  demonstrate  compliance 
of  a  marine  coating,  use  the  solvent 
mixture  in  the  coating  to  calculate 
Davg.) 
hi  order  to  calculate  VOHAPau  limits, 
the  VOC  content  was  assumed  to  be 
equal  to  the  VOHAP  limit  for  each 
coating  categorj'  in  Table  1,  therefore: 


v,  =  J- 


VOHAP  limit 


avg 


where: 

VX)HAPi,m,i=Applicable  as-applied 
VOHAP  limit  of  the  coating 
categor>'  (g  VOHAP/L  coating  as 
applied,  less  water  and  non-HAP 
exempt  solvents); 

Djig=840  g/L  (for  conversion  purposes, 
the  average  density  of  solvents  used 
in  all  marine  coatings). 
The  VOHAPalt  limits  were  then 

calculated  using  the  following  equation: 


VOHAP,,,  = 


VOHAP  limit 


Equation  6 


where: 

VOHAPai,=Allowable  as-applied 
alternate  VOHAP  content  ofthe 
coating  (g  VOHAP/L  solids  as 
applied) 
Vi= Volume  fraction  of  solids  in  tlie  as 
applied  coating  (L  solids/L  coating) 
If  the  measured  VOHAP  contents  for 
a  coating  divided  by  the  volume  solids 
(Vs)  is  less  than  or  equal  to  the 
calculated  VOHAP„„  Umit  in  Table  1. 
then  compUance  is  demonstrated. 

An  example  calculation  for 
determining  the  VOHAP^i,  limit  for  a 
"general  use"  coating  follows: 

First,  the  VOHAP  limit=340  g/L  and 
based  on  the  assumption  that  the 
coating  is  only  comprised  of  VOC  and 
(volume)  solids. 


V  =1- 


VOC 

840g/L 


Then. 


,,      .     340g/L 

V  =1 £!-_  =  0.595 


VOHAP 


840g/L 
VOHAP  limit 


When  the  as-applied  coating  contains 
thirmer  and/oc  exempt  compounds, 
special  allowances  (calculations)  must 
be 

VOHAP    ■jj^^L_  571  g  VOHAP 


0.595 


L  solids 


used  to  determine  VOHAP^^  limits. 
These  special  allowances  and 
procedures  for  compliance  testing  are 
covered  in  a  June  30. 1994.  memo  to  the 
project  file  [Docket  A-92-11.  II-B-26| 
from  Dr.  Mohamed  Scragcldin. 

To  further  illustrate  the  VOHAP..,, 
limit  calculations,  the  following 
example  is  provided:  A  shipyard  wants 
to  use  (demonstrate  compliance  using 
option  5)  a  general  use  coating  with  a 
VOC  content  of  392  g/L  less  water  and 
exempt  solvents,  a  measured  \'OHAP 
content  of  288  g/L  less  water,  and  an 
average  solvent  density  of  880  g/L. 
Since  the  VOHAP  limit  for  general  use 
coatings  is  340  g/L  less  water,  the 
VOHAPai,  limits  were  calculated  to  Ix; 
571  g  VOHAP/L  solids  (see  Table  1). 


.lif 


\'.  =  I  - 


392  g/L     0.555  L  solids 


VOHAP  content  = 


880  g/L         L  coating 
288  g  /  L  less  water  288  2  /  L  less  water 


V  0.555  L  .solids  /  L  coating 

\  OHAP  content  =  5190  VOHAP  '  L  solids 


Compliance  for  the  coating  is 
therefore  demonstrated  because  the 
VOHAP  content  of  519  g/L  solids  is  less 
than  the  VOHAP^.,,  limit  of  571  g/L 
solids. 

F.  Selection  of  Test  Methods  and 
Procedures 

Since  the  EPA  does  not  yet  have  a 
published  reference  method  for 
analyzing  for  the  amount  of  VOHAP  in 
a  coating,  the  measure  of  total  VOC  is 
to  be  used  as  a  surrogate.  Method  24  is 
the  Agency's  reference  method  for 
determining  the  total  volatile  organic 
content  (the  total  amount  of  VOHAP 
and  other  volatile  organics).  The 
proposed  rule  woidd  use  the  VOC 
content  of  as-applied  coatings  to 
determine  compliance  with  the  VOHAP 
content  limits  (see  section  VII.B.l). 

Most,  if  not  all.  major  shipbuilding 
facilities  are  believed  to  be  located  in 
ozone  nonattaiiunent  areas.  These 
facilities  are  likely  to  be  required  to 


meet  State  VOC  regulations  requiring 
BACM.  As  explained  earlier  in  this 
notice,  the  EPA's  draft  recommended 
BACM  for  the  draft  CTG  contains  VOC 
hmits  equivalent  to  the  VOHAP  limits 
being  proposed.  Thus,  using  Method  24 
to  measure  compliance  with  both  the 
VOC  and  HAP  rules  (i.e..  one  test  to 
satisfy  two  concerns)  should  be  the  least 
burdensome  route  of  any  source  having 
to  meet  VOC  rules  in  addition  to  HAP 
rules.  However,  in  case  there  are  any 
sources  which  are  not  required  to  meet 
VOC  rules  and  have  a  desire  to 
determine  compliance  through 
measuring  VOHAP  instead  of  VOC.  an 
approach  as  outlined  in  option  5  is 
being  proposed.  (Comments  are 
requested.) 

The  proposed  rule  would  require  that 
affected  sources  use  forms  and 
procedures  comparable  to  those  in  the 
EPA's  "Procedures  for  Certifying 
Quantity  of  Volatile  Organic 


Compounds  Liuitted  by  Paint.  I:ik  and 
Other  Coatings,"  (Revised  June  I'JBG) 
EPA-450/3-84-019  for  all  certifications 
needed  for  compliance  demonstrations. 
Consistent  use  of  these  forms  and 
procedures  will  provide  uniform  and 
complete  records  that  will  allow 
determination  of  "continuous"' 
compliance  with  the  standards. 

Procedures  other  tlian  test  methods 
would  be  required  to  demonstrate 
compliance  with  the  handling,  transfer, 
and  storage  standard.  Each  source  is 
required  to  submit  an  implementation 
plan  that  will  include  specific 
procedures  to  ensure  compliance. 

C.  Selection  of  Notification, 
Recordkeeping,  and  Reporting 
Requirements 

1.  Notification  Requirements 

The  proposed  rule  would  require 
affected  sources  to  submit  an  initial 
notification  and  subsequent  quarterly 
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QOtifications  of  complianoe  sUtus. 
Exceedances  (violatkms)  cboukl  be 
reported  on  a  quarterly  basis.  The 
notification  requirements  in  §§63.9  (a)- 
(d)  and  (hHj)  of  subpart  A  would  apply 
to  all  affected  sources  is  addition  to  the 
sottrce  category'specific  reqaiiements  in 
the  |Hoposed  rule.  Sections  63.9  (eMg) 
of  subpart  A  would  not  apply  unless  an 
affected  source  installs  an  add-on 
control  device. 

Section  63.9(b)  of  subpart  A  contains 
the  initial  notification  requirements. 
The  initial  notification  would  alert  the 
Administrator  of:  (1)  The  applicabihty 
for  existing  facilities  or  of  construction 
for  new  facilities,  (2)  bow  the  source 
plans  to  comply  with  the  proposed 
standards,  and  (3)  if  any  delays  in 
compUance  are  e3q>ecited.  This 
notification  would  be  due  no  later  than 
120  calendar  days  after  the  effective 
date  of  the  rule  for  existing  sources;  for 
new  or  reconstructed  sources,  the  due 
date  would  be  within  120  days  after 
initial  startup  if  approval  of 
construction  or  reconstruction  is  not 
required  under  §63. 5(d)  of  subpart  A.  In 
addition  to  the  items  listed  in  §  63.9(b) 
of  subpart  A,  sources  would  be  required 
to  include  in  the  initial  notification:  (1) 
The  compliance  procedure(s)  that  they 
intend  to  use  for  the  coating  operation 
standards;  (2)  procedures  for  ensuring 
compliance  with  the  handling,  transfer, 
and  storage  standard;  and  (3)  procedures 
for  maintaining  records. 

Section  63.9ih)  of  subpart  A  contains 
the  requirements  for  notification  of 
compliance  status.  These  would  notify 
the  Administrator  of  whether 
compliance  has  been  achieved  over  the 
past  3  months.  These  notifications 
would  be  due  before  the  60th  day 
following  completion  of  each  3-month 
period.  If  there  are  no  violations  within 
the  first  year,  compliant  sources  may 
request  permission  from  the 
Administrator  to  go  to  6-month 
notifications.  Because  records  would  be 
compiled  on  a  monthly  basis,  60  days 
should  provide  sufficient  time  to 
prepare  these  notifications.  In  addition 
to  the  items  listed  in  §  63.9(h]  of  subpart 
A,  affected  sources  would  be  required  to 
include  in  these  notifications  all  other 
records  that  the  source  is  required  to 
maintain  and  compile  on  a  monthly 
basis  according  to  the  proposed  rule. 

2.  Recordkeeping  and  Reporting 
Requirements 

The  proposed  rule  would  require 
affected  sources  to  maintain  adequate 
records  to  verify  the  compliance  status 
of  the  source  on  a  monthly  basis.  The 
recordkeeping  and  reporting 
requirements  of  the  general  provtsions 
in  §§63.10  (a)-(b)  and  (fl  of  subpart  A 


would  apj  ly  to  all  affected  sources,  llie 
source  category-specific  lequiremeolts  in 
the  proposed  rule  also  appiy.  Sections 
63.10  (c)^)  of  subpart  A  would  aot 
apply  imless  an  affected  souvce  installs 
an  add-on  control. 

Affected  sources  would  be  required  to 
keep  recoi  ds  for  5  years  of  all  VOC 
content  ca  rtifications,  VOHAP  content 
certificati(  ns,  maximimi  alkrwable 
dilution  n  tios,  quantities  of  coatings 
and  thiimt  ir  consumed,  and  compliance 
calculatioi  ts  needed  to  determine 
complianc  e  with  the  standards.  These 
records  wi  >uld  vary  slightly  depending    ~ 
on  the  meihod(s)  of  determining 
complianoe  under  §  63.784  that  the 
source  ch«  oses  to  use.  Records  of  any 
Method  2'  tests  (or  VCM4AP  tests) 
conductec  on  individual  coatings,  as 
applied,  vi  ould  also  be  maintained. 
These  rec<  rds  are  required  in  case  the 
results  of  i  iny  such  test  conflicts  with 
the  result!  of  any  compliance 
determina  ion  conducted  in  accordance 
with  the  a  her  allowable  methods. 

The  Ad]  ainistrator  believes  that  the 
records  re  {uired  under  the  proposed 
rule  are  n(  cessary  for  a  regulatory 
agency  to  letermine  the  compliance 
status  of  a  i  affected  source  efficiently 
and  effect  vely.  All  records  would  be 
compiled  iach  calendar  month  and 
maintains  i  for  a  minimum  of  5  years. 

H.  Operat  ng  Permit  Progmm 

Under  t  le  operating  permit 
regulation  5  codified  at  40  CFR  part  70, 
any  souro  i  that  is  considered  major 
under  the  Act  or  any  noxmtajor  source 
subject  to  1  standard  under  sections  111 
or  112  of  t  le  Act  must  obtain  an 
operating  lermit  [see  §70.3(a)(l)j. 
Often,  em  ssion  limits,  monitoring,  and 
reporting  md  recordkeepintg 
requireme  nts  are  scattered  among 
numerous  provisions  of  Sta^e 
implemen  tation  plans  or  Fecieral 
regulation  b.  As  discussed  in  the 
promulga'  ed  regulation  for  the  operating 
permit  pn  igram  published  on  July  21, 
1992  (57  1  R  32250),  this  new  pennit 
program  i  icludes  all  of  the  air  pollution 
control  re  |uirements  that  pertain  to  a 
single  ma  or  stationary  source  is  a 
single  doc  ument.  Sources  subject  to  the 
program  are  required  to  submit 
complete  lermit  applications  within  a 
year  after  i  State  operating  permit 
program  i ;  approved  by  the  EPA;  if  a 
State  pro{  ram  is  not  approved,  sources 
wiH  subn  it  applications  to  the  EPA 
within  a  3  ear  after  the  Federal  program 
is  promul  sated. 

/.  Solicit  a  ion  of  Comments 

The  Ad  ninistrator  solicits  oomnients 
on  all  a^  sets  of  this  pnifKisal.  However, 
the  Admi  listrator  is  speciCcaily 


requesting  comment  on  the  topics 
discussed  in  this  section.  Commentcrs 
should  provide  available  data  and 
rationale  to  support  their  comments  on 
each  topic. 

The  Administrator  specifically 
requests  comments  on  the  MACT  floor 
determination,  subcategorization,  and 
claims  by  some  shipyards  on  the  need 
for  thinning  solvents  beyond  levels 
indicated  by  the  manufactcoer  because 
of  viscosity  problems  attributable  to 
extremely  cold  weather.  Specifically, 
comments  are  requested  on:  (1)  Are 
such  needs  compulsory  or  more 
convenience,  (2)  why  in-line  heaters 
would  not  provide  sufficient  viscosity 
control,  (3)  what  extreme  climatic 
conditions  (e.g.,  temperature,  humidity, 
etc.)  would  justify  excess  thiiming,  (4) 
how  such  additional  solvent  could  be 
linked  in  quantity  (e.g.,  dilution  to  a 
preapproved  viscosity  setpoim),  and  ,(5) 
any  other  information  that  would  help 
the  Agency  in  this  matter. 

The  Administrator  also  requests 
conunents  on  the  timeframe  for 
submitting  items  in  the  initial 
notification  that  are  not  required  under 
the  General  Provisions  §§  63.9(b)  (2)  and 
(3)  of  subpart  A.  These  items  are  the 
compliance  procedure(s)  that  the  source 
intends  to  use  to  demonstrate 
compliance;  procedures  for  ensuring 
compliance  with  the  handling,  storage, 
and  transfer  standards;  and  procedures 
for  maintaining  records.  Specifically, 
comments  are  requested  on  whether  120 
days  is  sufficient  time  to  prepare  and 
submit  these  items. 

VIII.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standards  in  accordance  with  section 
307(d)(5)  of  the  Act.  Persons  wishing  to 
make  oral  presentation  on  the  proposed 
standards  for  coating  operations  at 
shipbuilding  facilities  should  contact 
the  EPA  at  the  address  givwi  in  the 
ADDRESSES  section  of  this  preamble. 
Oral  presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the 
pubhc  may  file  a  written  statement 
before,  during,  or  within  30  days  after 
the  hearing.  Written  statements  should 
be  addressed  to  the  Air  aod  Radiatioa 
Docket  and  Information  Center  address 
given  in  the  ADDRESSES  section  of  this 
preamble,  and  should  refer  to  Do€^«i 
Nio.A-92-11. 

A  transcript  of  the  hearing  and 
written  statements  will  be  available  fm 
public  inspection  and  oopjnng  during 
normal  working  hours  at  the  EPA's  Air 
and  Radiation  Docket  and  Infonustion 
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Center  in  Washington,  DC  (see 
ADDRESSES  section  of  this  preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otheru'ise  considered  by 
the  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  to  readily  identify  and 
locate  documents  so  that  they  can 
intelligently  and  effectively  participate 
in  the  rulemaking  process,  and  (2)  to 
ser\'e  as  the  record  in  case  of  judicial 
review  [except  for  interagency'  review 
materials  (section  307(d)(7)(A))l. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4.  1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatoiy  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affisct  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safet>',  or 
State,  local,  or  tribal  governments  or 
commimities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  vnth  an  action  taken 
or  planned  by  another  agency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.  The 
proposed  rule  for  coating  operations  at 
shipbuilding  facilities  does  not  meet 
any  of  the  criteria  in  the  Executive 
Order  and  is  therefore  not  subject  to  the 
requirement  for  a  regulatory  impact 
analysis. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
imder  the  terms  of  the  E.0. 12866  and 
is  therefore  not  subject  to  OMB  review. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  document  has  been 
prepared  by  the  EPA  (ICR  No.  1712.01), 
and  a  copy  may  be  obtained  firom  Ms. 
Sandy  Farmer,  Information  Policy 
Branch,  U.S.  Environmental  Protection 


Agency.  401  M  Street  SW.  (Mail  Code 
2136),  Washington,  DC  20460  or  by 
calling  (202)  260-2740. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  845  hours  per  source  for  the 
first  year  after  the  date  of  promulgation 
of  the  rule,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  cost  for  this  additional  burden  per 
source  is  estimated  to  be  $27,158  during 
the  first  year. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  his  burden,  to 
Chief.  Information  Policy  Branch.  2136, 
U.S.  Enviromnental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  marked  "Attention:  Desk 
Officer  for  die  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  the  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  business  "entities." 
If  a  preliminary  analysis  indicates  that 
a  proposed  regulation  would  have  a 
significant  economic  impact  on  20 
percent  or  more  of  small  entities,  then 
a  regulatory  flexibility  analysis  must  be 
prepared. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Using  the 
Small  Business  Administration's 
definition  of  small  business  for  SIC 
Code  3731  of  less  than  1 ,000  employees, 
and  examining  the  result  of  the 
economic  impact  analysis  it  has  been 
determined  that  no  small  entities  will  be 
affected  by  the  proposed  rule.  Therefore, 
a  preliminary  assessment  of  the  impact 
of  today's  proposed  rule  on  small 
entities  indicated  that  a  regulatory 
flexibility  analysis  is  not  required. 

F.  Clean  Air  Act  Section  117 

In  accordance  with  section  1 1 7  of  the 
Act,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  The 
Administrator  will  welcome  comments 
on  all  aspects  of  the  proposed  rule. 


including  health,  economic, 
technological,  or  other  aspects. 

G.  Regulatory  Review 

In  accordance  with  sections  1 12(d)(6) 
and  112(f)(2)  of  the  Act.  this  regulation 
will  be  reviewed  within  8  years  from  the 
date  of  promulgation.  This  review  may 
include  an  assessment  of  such  factors  as 
evaluation  of  the  residual  health  risk, 
any  overlap  with  other  programs,  the 
existence  of  alternative  methods, 
enforceability,  improvements  in 
emission  control  technology  and  health 
data,  and  reporting  and  recordkeeping 
requirements. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements.  Standard 
for  shipbuilding  and  ship  repair 
facihties. 

X.  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  sections  101, 
112. 114, 116.  and  301  of  the  Clean  Air 
Act,  as  amended;  42  U.S.C.  7401,  7412. 
7414,  7416,  and  7601. 

Dated:  November  22. 1994. 
Carol  M.  Br*wner, 

Administrator. 

(PR  Doc.  94-29824  Filed  12-5-94:  8:45  am) 

BILUNG  COOC 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-1,  201-2,  201-3, 
201-4, 201-6,  201-7,  201-9,  201-17, 
201-18, 201-20, 201-21. 201-22, 201- 
24,  and  201-39 

RIN:  3090-AF31 

Amendment  of  FIRMR  Provisions  to 
Ensure  Currency  and  Relevancy 

AGENCY:  Information  Resources 

Management  Service,  GSA. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 

.amend  selected  Federal  Information 
Resources  Management  Regulation 
(FIRMR)  provisions  to  ensure  the 
currency  and  relevancy  of  the  FIRMR.  It 
is  issued  in  accordance  with  Executive 
Order  12866  of  September  30.  1993. 
which  requires  agencies  to  periodically 
review  their  significant  regulations  to 
detennine  whether  they  should  be 
modified  or  eliminated. 

This  rule  will  make  a  number  of    - 
changes  to  the  FIRMR.  Among  the  more 
significant  changes,  are  the  fbllowii.p: 
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add,  change,  or  remove  FIRMR 
definitions  and  acronyms  including 
redefining  "outdated  equipment"  to 
mean  FIP  equipment  over  six  years  old 
that  is  no  longer  in  current  production; 
revise  provisions  pertaining  to 
accessibility  by  individuals  with 
disabilities  to  implement  the  new  focus 
in  Pub.  L  102-569  on  information 
rather  than  equipment;  permit  agency 
heads  to  grant  exceptions  to  the 
mandatory  use  of  a  Federal  Standard 
(FED-STD)  after  notification  to  GS A ; 
clarify  the  intent  of  the  FIRMR 
requirement  for  agencies  to  conduct 
requirements  analyses  "commensiu'ate 
with  the  size  and  complexity  of  the 
need";  allow  agencies  to  substitute 
similar  documentation  prepared  in 
response  to  programmatic  needs  for 
requirements  analyses;  establish  a 
threshold  below  which  agencies  do  not 
have  to  prepare  a  requirements  analysis 
or  analysis  of  alternatives;  clarify  that 
agencies  should  only  perform  an 
analysis  of  alternatives  for  those 
alternatives  most  feasible  to  implement; 
raise  the  threshold  from  $50,000  to 
$1,000,000  for  doing  an  analysis  of 
alternatives  limited  to  demonstrating 
that  the  benefits  of  the  acquisition  will 
outweigh  the  costs;  require  agencies  that 
conduct  telephone  monitoring  to  use 
some  form  of  oral  notice  or  a  beep  tone 
at  the  beginning  of  a  call;  remove  the 
reporting  requirements  to  GSA  for 
listening-in  to  or  recording  telephone 
conversations  and  toll-free  telephone 
service;  clarify  procedvires  for 
economical  capability  and  performance 
validation;  revise  the  scope  of 
obsolescence  reviews  to  include 
equipment  that  may  be  obsolescing; 
expand  the  exception  from  $300,000  to 
$1,000,000  for  award  based  on  lowest 
offered  purchase  price;  clarify  that 
agencies  must  submit  post  delegation 
information  to  GSA  for  specific 
acquisition  delegations;  clarify 
procedures  for  evaluating  outdated  and 
obsolete  information  technology;  and 
remove  an  antiquated  clause  concerning 
warranty  exclusion  and  limitation  of 
damages. 

DATES:  Comments  are  due:  February  6, 
1995. 

ADDRESSES:  Comments  may  be  mailed  to 
GSA/KMR,  18th  &  F  Streets,  NW.,  Room 
3224,  Washington,  DC  20405,  Attn: 
Margaret  Tnmtich,  or  delivered  to  that 
address  between  8  a.m.  and  4:30  p.m. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Margaret  Truntich.  GSA.  Office  of 
Information  Resources  Management 
Policy,  Regulations  Analysis  Division 
(KMR),  18th  &  F  Streets.  NW.,  Room 
3224.  Washington.  DC  20405,  telephone 
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FTS/Cc  mmercial  (202)  501-0837  (v)  or 
(202)  51  1-0657  (tdd). 
SUPPLB  lENTARY  INFORMATION:  (1) 
Explani  itibn  of  changes  being  made  by 
this  issi  Lance  are  shown  below: 

(a)  St  ctions  201-1 .003(a),  201-3.000, 
201-3.(  01(a),  201-3.101,  201-3.201(d). 
201-3.:  and  the  title  to  part  201-3  are 
amend(  d  by  deleting  references  to  the 
FIRMR  jsystem.  The  FIRMR  system  was 
establi^ied  to  permit  agencies  to  issue 
regulat^ns  that  implement  or 
suppletient  the  FIRMR  as  part  of  the 
CODE  of  Federal  Regulations  (CFR). 
GSA  has  determined  that  agencies  have 
not  issued  such  regulations  in  the  CFR 
since  tlje  estabUshment  of  the  FIRMR, 
and  th^t  a  FIRMR  system  is  therefore, 
unneceksary.  Removal  of  this  provision 
does  not  mean  that  agencies  may  not 
issue  internal  agency  directives  or 
orders  to  implement  or  supplement 
FIRMRiproyisions. 

(b)  Section  201-1.003  paragraph  (d)  is 
amended  by  deleting  responsibilities  of 
the  Arcfiivist  of  the  United  States.  It  is 
the  intdnt  of  the  FIRMR  to  only 
implement  GSA's  authorities  and 
responsibilities.  Including  the 
Archivist's  responsibilities  in  the 
FIRMRjis,  therefore,  unnecessary. 

(c)  Siction  201-2.001  paragraphs  (a) 
(1)  thrclugh  16)  are  removed.  The 
origin^  text  was  taken  fi-om  the 
Paperw|ork  Reduction  Act.  However,  not 
all  provisions  were  excerpted.  This 
resulted  in  some  confusion. 
Accorcmngly,  the  text  is  being  removed 
so  that  agencies  will  refer  to  the 
Papervfork  Reduction  Act  to  learn  the 
specific  responsibilities  of  the 
designated  senior  official. 

(d)  S  iction  201-2.001  paragraph  (b)  is 
amend  sd  by  removing  the  last  sentence 
which  lertained  to  agencies  not  subject 
to  the  I  aperwork  Reduction  Act.  This 
inform  ition  is  adequately  covered  in 
§201-;  .002. 

(e)  S  (ction  201-2.002  is  amended  by 
changi  ig  the  sequence  of  paragraphs  (a) 
throug  I  (c).  The  revised  sequence  more 
accura  ely  aligns  the  responsibilities  of 
the  age  ncy  designated  senior  official 
(DSO). 

(f)  S<  ction  201-3  discuss  the 
organi:  ation  of  the  FIRMR,  how  it  is 
supple  nented  with  other  guidance 
issuani  es,  and  its  relationship  to  the 
Federa  Acquisition  Regulation  (FAR). 
Sectioi  201-3.001  is  amended  to 
remov(  unnecessary  details  which 
pertair  to  circumstances  giving  rise  to 
interin  rules.  This  viformation  is  more 
approf  riately  discussed  in  §  201-3.203. 
Sectioi  201-3.203  paragraph  (c) 
replaci  s  the  term  "termporary  change" 
with  tl  e  words  "interim  rule"  to 
standa  dize  terminology  pertaining  to 


revising  the  FIRMR.  Also  removed  for 
brevity  is  a  redundant  sentence  that  lists 
the  various  types  of  guidance  material 
already  described.  For  consistency,  the 
enumeration  of  the  types  of  gmdance 
issuances  contained  in  the  FIRMR 
(§  201-3.001  (b)  (1)  through  (3))  is 
changed  to  small  roman  numerals. 

(g)  Section  201-3.001  paragraph  (b)(1) 
is  amended  to  reflect  the  current 
availability  of  the  FIRMR  on  CD-ROM. 

(h)  Section  201-3.204  paragraph  (a)  is 
amended  to  update  the  phone  number 
for  the  Government  Printing  Office 
(GPO)  Bookstore. 

(i)  In  §§  201-4.001  and  201-39.201. 
the  definition  for  outdated  FIP 
equipment  is  revised  to  shorten  the 
period  for  determining  when  FIP 
equipment  is  outdated.  The  FIRMR 
defines  outdated  FIP  equipment  as  any 
FIP  equipment  over  ei^t  years  old, 
based  on  the  initial  commercial 
installation  date  of  that  model  of 
equipment,  and  that  is  no  longer  in 
current  production.  This  definition  has 
been  in  existence  since  1986  when  the 
product  cycle  of  computer  equipment 
was  four  years.  Since  that  time,  the 
product  life  cycle  has  decreased  to 
about  three  years,  and  industry 
spokesmen  state  that  this  figure  is 
decreasing  even  more.  When 
microcomputers  are  upgraded,  the 
product  cycle  may  be  even  less  since 
typically  they  are  upgraded  by  replacing 
internal  computer  eqmpment  has  little 
or  no  market  value.  In  recognition  of 
these  faces,  the  definition  for  outdated 
equipment  is  being  revised  to  shorten 
the  time  interval  from  eight  to  six  years 
after  the  first  commercial  installation  at 
which  point  equipment  no  longer 
produced  is  considered  to  be  outdated. 

(j)  Section  201-4.001  is  amended  by 
adding  a  new  definition  for  "Records 
management.  The  FIRMR  discusses 
records  management  in  subpart  201-9.1, 
but  has  never  included  a  definition.  The 
definition  added  is  the  same  as 
contained  in  OMB  Circular  A-130.  Also, 
the  existing  definitions  of  "application 
software"  and  "common-use  software" 
are  designated  (a)  and  (b)  respectively  of 
the  larger  term,  "Software"  for 
consistency  of  format. 

(k)  Section  201-4.002  is  revised  to 
include  the  following  new  acronvms: 
CBD,  FED-STD,  FSTS,  GAO.  GSBCA. 
IRPMR,  MIL,  OAC,  and  POTS.  These 
acronyms  were  used  in  the  FIRMR 
index,  but  previously  were  not  defined. 

(1)  Section  201-4.003,  Applicable 
OMB  Circulars,  is  being  added.  In  order 
to  avoid  future  changes  to  FIRMR  text 
caused  by  revisions  of  OMB  Circular 
titles,  this  new  section  is  added  to 
include  the  current  titles  of  all  OMtJ 
Circulars  referenced  in  the  FIRMR. 


(m)  Section  201-6.001  is  revised  to 
add  a  new  item  (a)(5)  to  more  closely 
reflect  the  provisions  of  the  Paperwork 
Reduction  Act,  as  well  as  address 
matters  raised  in  OMB  Grcular  A-130. 
These  include  improving  service 
delivery,  dissemination  of  information, 
increasing  productivity,  improving 
quality  of  decision  making,  reducing 
fraud  and  waste,  and  reducing  the 
information  processing  burden.  Section 
201-6.001  is  also  revised  to  redesignate 
the  previous  item  (5)  as  new  item  (6). 

(n)  A  series  of  revisions  are  being 
made  due  to  Pub.  L.  102-569  October 
29,  1992).  which  amended  llie 
Rehabihtation  Act  of  1973  broadening 
the  scope  of  accessibility  for  individuals 
with  disabilities.  These  revisions 
capture  more  thoroughly  the  intent  of 
Pub.  L.  102-569.  The  previous  version 
of  the  Rehabilitation  Act  only  required 
that  GSA  ensiire  those  with  disabilities 
can  access  "electric  office  equipment." 
The  revised  statute  recognizes  that 
while  equipment  accessibility  is 
^important,  that  alone  is  not  sufficient 
because  an  agency's  applications 
software  and  user  interfaces  can  impede 
the  functional  use  of  a  computer  if  they 
do  not  have  featxires  permitting  use  by 
individuals  with  disabilities.  The 
revised  statutory  provision  emphasizes 
that  all  individuals  must  be  able  to  use 
technology  to  accomplish  the  same  end 
objectives. 

A  new  §  201-6.002(g)  is  added  to 
include  as  a  predominant  consideration 
in  the  management  and  use  of 
information  and  records,  the  importance 
of  ensuring  that  individuals  with 
disabilities  can  produce  information 
and  data,  and  have  access  to 
information  and  data,  comparable  to  the  . 
information  and  data,  and  access, 
respectively,  of  others.  Section  201- 
6.002  is  also  revised  to  redesignate  the 
previous  item  (g)  as  new  item  (h). 

In  addition  to  the  insertion  of  §  201- 
6.002(g),  discussed  above,  other 
provisions  of  the  FIRMR  pertaining  to 
accessibility  by  individuals  with 
disabihties  are  being  revised  to 
incorporate  the  statutory  intent  of  Pub. 
L.  102-569.  These  other  FIRMR 
provisions  are: 
—201-17.001(j)— Predominant 

Considerations  in  the  Management 

and  Use  of  Federal  Information 

Processing  (FIP)  Resources; 
—201-1 8.001(e).  which  generally 

describes  the  Federal  Government's 

statutory  responsibility  to  foster 

accessibility  for  individuals  with 

disabilities; 
—201-1 8. 002(c),  which  pertains  to 

adoption  of  accessibiUty  guidelines  in 

agency  IRM  plans;  and 


— 201-20. 103-7(a).  which  requires 
agencies  to  incorporate  accessibilify 
requirements  in  their  acquisitions  of 
FIP  resources. 

(o)  Section  201-7.001  paragraph  (b)  is 
revised  to  delete  a  reference  to  canceled 
OMB  Circular  A-3. 

(p)  Section  201-7.002  paragraph  (c)  is 
revised  to  clarify  when  information 
needs  are  determined.  The  existing  te.xt 
suggested  that  information  needs  were 
to  be  determined  before  conducting  a 
requirements  analysis.  The  revised  text 
reflects  that  determining  information 
needs  and  analyzing  requirements  arc 
fiwjuently  concurrent  activities. 

(q)  Section  201-9.202-1  paragraph 
(b)(9)  is  revised  to  update  the  current 
mailing  address  for  die  Supply 
Management  Division. 

(r)  "Hie  existing  text  in  §  201- 
20.001(d)  referenced  the  specific 
subjects  of  requirements  analysis  and 
anal>-sis  of  alternatives  in  the  GSA 
Acquisition  Guide  series.  The  reference 
to  the  guide  series  is  unnecessary  and  is 
being  deleted. 

(s)  Subpart  201-20.1  is  revised  to 
clarify  GSA's  intent  regarding  the 
preparation  of  requirements  analyses. 
Currently,  the  FIRMR  requires  agencies 
to  document  their  requirements  for  FIP 
resources  "by  conducting  a 
requirements  analysis  commensurate 
with  the  size  and  complexity  of  the 
need."  Some  agencies  have  questioned 
the  necessity  of  conduq^ing  a 
requirements  analysis  and  preparing  the 
required  documentation  when  a  similar 
document  has  already  been  prepared  in 
conformance  with  agency  programmatic 
needs.  The  FIRMR  is  being  revised  to 
allow  agencies  to  use  such  similar 
documents  if  they  address  the  basic 
information  required  in  a  requirements 
analysis.  Other  agencies  have 
misinterpreted  the  intent  of  the  phrase 
"commensurate  with  the  size  and 
complexity  of  the  need,"  and,  in  some 
cases,  are  over  documenting 
requirements  for  small  dollar 
acquisitions.  These  small  dollar 
acquisitions  are  usually  for  commercial 
items  readily  available  in  the 
competitive  marketplace.  FAR  planning 
provisions  and  agencies'  local 
procurement  practices  provide 
sufficient  information  for  requirements 
to  justify  small  dollar  value 
acquisitions. 

To  ensure  more  expeditious  and 
efficient  acquisitions,  this  rule 
establishes  a  threshold  for  when 
agencies  must  conduct  requirements 
analyses  and  analyses  of  alternatives. 
Sections  201-20.102  and  201-20.202  art- 
revised  to  eliminate  the  requirement  to 
perform  requirements  analyses  and 


anah'ses  of  alternatives  for  acquisitions 
of  FU^  resources  when  the  total 
estimated  system  life  costs  are  less  than 
$100,000.  Additionally,  §  201-20.103  is 
revised  to  require  that  agencies  only 
consider  the  factors  in  this  section  if  it 
is  appropriate  to  do  so.  This  allows 
agencies  to  exercise  discretion  regarding 
whether  or  not  to  include  the  factors  in 
their  requirements  analyses. 

(t)  Subpart  201-20.1  requires  agencies 
to' perform  an  analysis  of  alternatives 
based  on  the  requirements  analysis  to 
determine  the  most  advantageous 
alternative  that  will  meet  their  needs. 
Like  the  requirements  analysis,  the 
analysis  of  alternatives  must  be 
"commensurate  with  the  size  and 
complexity  of  the  agency's  need".  As 
indicated  in  §  201-20.203-l{a)(l). 
GSA's  intention  was  that  agencies  only 
include  in  the  analysis  of  alternatives 
those  alternatives  that  are  truly  feasible 
to  implement.  It  has  come  to  our 
attention,  however,  that  some  agencies 
are  analyzing  all  alternatives,  whether 
or  not  they  are  feasible  in  the  specific 
,  circumstance.  This  unnecessarily 
complicates  and  lengthens  the 
acquisition  process.  Accordingly.  §  201- 
20.202.  which  states  the  FIRMR  policy 
on  performing  analyses  of  alternatives, 
is  being  revised  to  emphasize  that 
agencies  should  limit  the  number  of 
alternatives  analyzed  to  those  that  are 
feasible  to  implement.  Other  changes 
are  also  being  made  to  this  subpart. 
Section  201-20.203-2  is  being  revised 
to  increase  bom  $50,000  to  $1,000,000 
the  threshold  for  performing  a  more 
detailed  analysis  of  alternatives. 
Agencies  v^ill  be  given  the  option  of 
performing  either  an  analysis  using  the 
present  value  of  money  if  the  estimated 
amount  of  their  proposed  acquisition  is 
less  than  $1,000,000  or  an  analysis  that 
demonstrates  that  the  benefits  of  the 
acquisition  will  outweigh  the  costs.  This 
change  will  help  to  streamline  the 
acquisition  process  by  reducing 
documentation  requirements  for  a 
greater  number  of  smaller  acquisitions. 
Additionally,  paragraph  201-20.203- 
2(c)  is  being  revisewd  to  delete  the  title 
of  OMB  Circular  A-94  and  to  move  it 
to  the  new  §  201-4.003. 

(u)  Section  201-20.203  paragraph 
(d)(2)  is  revised  to  permit  agency  heads 
to  grant  exceptions  to  FED-STDS 
provided  GSA  is  notified  at  least  30 
davs  prior  to  any  use  of  the  excepted 
FED-STD.  e.g..  in  a  soUcitation.  This 
change  empowers  agencies  to 
accomplish  their  missions  more 
effectivelv. 

(v)  Section  201-20.304  paragraphs  (al 
and  b(l)  deal  with  capability  and 
performance  vafidation.  They  are 
revis4>d  to  require  use  of  validation 
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techniques  that  are  more  economical  to 
Government  and  industry  than  use  of  a 
benchmark  or  an  operational  capability 
demonstration  (OQ)).  In  the  early  years 
of  computing,  comprehensive 
benchmarks,  stress  tests,  and  OCDS 
were  useful  for  vaUdating  reliability, 
performance  and  other  requirements.  In 
today's  mature  industry,  the  reliability 
and  stability  of  the  marketplace 
offerings  are  much  higher.  Also,  there  is 
substantial  empirical  data  available 
firom  independent  soixrces  to  assist 
agencies  in  assessing  how  a  proposed 
system  will  perform  in  their 
environment  and  with  their  workloads. 
As  a  result,  the  use  of  benchmarks  or 
OCDs  may  not  be  the  most  advantageous 
approach  in  many  acquisitions.  This  is 
more  likely  to  be  the  case  for  those 
acquisitions  that  do  not  require 
customized  hardware  and/or  software. 
Agencies  will  not  be  required  to  select 
the  most  economical  technique 
available  that  will  meet  their  minimum 
needs.  Additionally,  §  201-20.304(b)(2) 
is  revised  to  delete  the  adjective 
"actual"  in  front  of  the  word 
"requirements".  The  world  "actual" 
caused  some  confusion  about  the 
meaning  of  "When  a  benchmark  is  used 
as  part  of  performance  validation, 
agencies  shall  ensure,  that  the  FTP 
software  selected  for  benchmarks  is 
representative  of  actual  requirements 
*  •  *  "  In  fact,  agencies  acquire  systems 
to  accommodate  a  workload  over  a  life 
cycle  of  some  years.  Any  agency's 
deHnition  of  its  requirements  at  the  time 
of  acquisition  is  its  best  estimate  of 
workload  that  will  ultimately  occur  over 
the  ensuing  years. 

(w)  Section  201-20.305-3  is  revised 
to  emphasize  the  agency  requirement  for 
the  submission  of  post  delegation 
information  to  GAS  for  specific 
delegations.  With  the  increased 
emphasis  on  results  oriented 
perjformance,  GAS  will  seek  information 
demonstrating  that  agencies  are 
obtaining  the  benefits  cited  in  their 
agency  procurement  requests. 

(x)  Section  201-21.201  paragraph  (b) 
is  revised  to  reflect  the  current  name 
and  symbol  of  a  GSA  organization. 

(y)  Section  201-21.301  paragraphs  (a) 
and  (d)  are  revised  to  delete  references 
to  OMB  Circular  A-130,  Appendix  III. 

(z)  Section  201-21.401  paragraph  (c) 
is  revised  to  remove  references  to  OMB 
Circular  A-130,  Appendix  II,  which  is 
proposed  for  revision;  and  to  remove  the 
title  of  the  Circular  since  it  appears  in 
the  new  §  201-4.003. 

(aa)  Section  201-21.43  is  amended  to 
change  the  annual  report  date  from 
November  30  to  October  20  for  reporting 
the  dollar  amoimt  charged  to  users  for 
the  sharing  of  excess  FIP  resources.  This 


earlier  di  e  date  allows  for  more  timely 
submissi  )n  of  GSA 's  consoUdated 
Govemm  entwide  report  to  Congress. 

(bb)  Sfl:tion  201-21.603  is  amended 
to  delete  the  agency  reporting 
requirem  ant  and  to  add  a  requirement 
that  agen  :ies  that  do  public  service 
monitoring  provide  an  oral  notice  or 
beep  tone  at  the  beginning  of  a  call.  This 
section  clurently  prohibits  agencies 
listeningjin  to  or  recording  telephone 
conversations,  on  a  GSA-provided 
telephone  system,  any  telephone  system 
acquired  under  a  delegation  of  GSA 
prociuen  lent  authority,  or  any 
telecomr  iiuiications  system  approved  in 
accordar  ce  with  the  Federal  Property 
and  Adn  inistrative  Services  Act  of 
1949,  as  unended,  except  under  certain 
circimist  inces.  Agencies  that  listen-in  or 
record  c<  nversations  for  pubHc  safety, 
public  se  rvice  monitoring  or  to  assist 
individuals  with  disabilities  must  notify 
GSA  in  \  Titing  at  least  30  days  before 
the  open  tional  date.  This  notification 
provisioi  i  is  being  removed  because  it 
places  ai  unnecessary  burden  on 
agencies  GSA  does  not  have  any 
affirmati  ^e  enforcement  or  other 
function  with  regard  to  listening-in  that 
would  m  ake  this  reporting  requirement 
necessar  t.  Such  responsibilities  rest 
solely  w  th  the  reporting  agency. 
Accordii  gly,  in  line  with  placing 
authorit;  and  responsibility  at  the 
appropri  ite  level,  this  reporting 
requirem  ent  will  be  removed  as  will  the 
provisioi  i  that  GSA  will  periodically 
review  a  [ency  listening-in  activities. 

Sectio  1  201-603  paragraph  (d)(4)(ii) 
requires  iiat  agencies  that  perform 
public  s<  rvice  monitoring  provide  for 
continue  us  positive  action  to  inform  the 
public  o  that  monitoring.  Some 
agencies  have  interpreted  this  to  mean 
that  incl  iding  a  statement  in  agency 
publicat  ons  that  calls  to  the  agency 
may  be  r  lonitored  meets  this 
requiren  ents.  After  careful  review,  GSA 
has  detei  mined  that  since  all  callers 
may  not  see  such  publications, 
addition  il  notification  is  required. 
Accordii  gly,  we  propose  adding  a 
provisioi  i  that  requires  agencies  to 
provide  in  upfront  announcement  or 
beep  ton  3  at  the  beginning  of  a  call  to 
advise  o  Hers  of  potential  monitoring. 
Since  su  :h  an  annoimcement  may 
increase  commimications  costs,  we 
request  t  lat  agencies  provide  us 
detailed  Information  about  any  negative 
impact  implementation  of  this  provision 
may  ha\^  on  them.  We  will  carefully 
review  t  lis  information  before  reaching 
a  decisic  n  on  whether  to  include  this 
provisioi  i  in  the  final  rule. 

(cc)  S€  ction  201-21.604,  requires 
agencies  to  forward  to  GSA  copies  of 
each  ore  sr  for  toll  free  telephone 


service.  Documentation  submitted  is  to 
include  estimates  of  monthly  costs  and 
usage,  and  cite  the  relevant  statute. 
Executive  Order,  or  other  regulation 
directing  the  toll  free  service.  This 
provision  is  being  removed  because  the 
use  of  toll-free  telephone  services  are 
sufficiently  routine  that  close 
supervision  by  GSA  is  no  longer 
needed.  Removal  of  this  provision 
reduces  costly  and  burdensome  over- 
regulation  and  places  authority  and 
responsibility  with  the  agency. 

(dd)  Section  201-22.303  is  revised  to 
expand  the  scope  of  the  subpart. 
Currently,  this  provision  requires 
agencies  to  review  the  use  of  equipment 
that  is  already  outdated  and  to 
determine  if  continued  use  is 
economical.  This  provision  is  revised 
also  to  expand  the  scope  of  the  review 
to  include  equipment  that  may  be 
obsolescent.  This  change  is  made  to 
encourage  agencies  to  ensure  that  their 
FIP  equipment  always  remains 
economical  and  efficient.  Guidelines  are 
provided  to  assist  agencies  in 
identifying  obsolescent  equipment. 
Agencies  are  encouraged  to  replace  their 
obsolescent  equipment  if  the  cost  of 
continued  use  exceeds  the  cost  of 
acquiring  and  operating  newer 
technology. 

(ee)  Section  201-39.1001-1  is 
amended  by  removing  the  words  "OMB 
Bulletin  88-16"  in  paragraph  (i)  and 
adding  in  their  place  "OMB  Bulletin 
90-08". 

(fO  Sections  201-39.1402-2  paragraph 
(c)  and  201-39.1501-2  paragraph  (c)  are 
revised  to  increase  the  thresholds  below 
which  certain  factors  need  not  be 
considered  in  determing  the  lowest  bid 
or  total  proposed  cost,  respectively.  In 
determining  the  lowest  bid  in  a  sealed 
bidding  acquisition,  §201-39.1402-1 
requires  agencies  to  factor  in  costs 
pertaining  to  life  cycle  support  and 
conversion.  In  determing  the  total  cost 
of  a  proposal  in  a  negotiated  acquisition, 
§  201-39.1501-1  requires  agencies  to 
factor  in  costs  pertaining  to  life  cycle 
support  and  conversion.  These 
thresholds  are  increased  from  $300,000 
to  $1,000,000  in  order  to  give  agencies 
greater  discretion  in  managing  their 
acquisitions. 

(gg)  Subpart  201-39.46  is  amended  to 
delete  provisions  that  are  more 
adequately  addressed  in  FAR  Subpart 
46.  This  subpart  addresses  quality 
assurance  and  provides  gmdance 
limiting  contractor  habiUty  in  contracts 
for  FIP  resources.  Unless  circumstances 
warrant  otherwise,  contracting  officers 
are  instructed  to  insert  a  limitation  of 
hability  clause  found  at  §  201-39.5206. 
FAR  Subpart  46  also  provides  guidance 
on  hmitation  of  contractor  Uability.  The 
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FAR's  guidance  is  more  comprehensive 
and  flexible  than  is  the  FIRMR's.  The 
FAR  provides  multiple  contractual 
clauses  from  which  a  contracting  officer 
must  choosy.  One  clause  applies  to 
contracts  for  the  deUvery  of  non-high 
value  end  items,  a  second  to  the 
delivery  of  high-value  end  items,  and  a 
third  to  the  provision  of  services. 
Contracting  officers  are  instructed  to 
combine  relevant  parts  of  each  clause 
for  contracts  involving  more  than  one  of 
these  categories.  Accordingly,  the 
FIRMR  provision  and  clause  found  at 
§  201-39.5202-6  are  removed  so  that  the 
corresponding  FAR  provision  will 

apply- 

(2)  GSA  has  determined  that  this  rule 
is  not  a  significant  rule  for  the  purposes 
of  Executive  Order  12866  of  October  4, 
1993,  because  it  is  not  likely  to  result  in 
any  of  the  impacts  noted  in  Executive 
Order  12866,  affect  the  rights  of 
specified  individuals,  or  raise  issues 
arising  fiv>m  the  policies  of  the 
Administration.  GSA  has  based  all 
administrative  decisions  imderlying  this 
rule  on  adequate  information 
concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  bom  this  rule  outweigh  the 
potential  costs;  has  maximized  the  net 
benefits;  and  has  chosen  the  alternative 
approach  involving  the  least  net  cost  to 
society. 

List  of  Subjects  in  41  CFR  Parts  201-1, 
201-2, 201-3,  201-4,  201-6,  201-7, 201- 
9,  201-11,  201-17,  201-18,  201-20,  201- 
21.  201-22,  201-23,  201-24,  and  201-39 

Archives  and  records.  Computer 
technology.  Government  procurement. 
Property  management.  Records 
management.  Telecommunications. 

Accordingly  41  CFR  parts  201-1,  201- 
2, 201-3. 201-4,  201-6.  201-7.  201-9. 
201-11.  201-17.  201-18.  201-20.  201- 
21,  201-22.  201-23,  201-24.  and  201-39 
are  proposed  to  be  amended  as  follows: 

PART  201-1~APPUCABILITY  AND 
AUTHORITY 

1.  The  authority  citation  for  part  201- 

1  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(1). 

§201-1.003    [AnMnded] 

2.  Section  201-1.003  is  amended  by 
removing  the  word  "system"  from 
paragraph  (a)  and  removing  paragraph 
(d). 

PART  201-2— DESIGNATED  SENIOR 
OFFICIALS 

3.  The  authority  citation  for  part  201- 

2  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(1). 


4.  Section  201-2.001  is  revised  to  read 
as  follows: 

§201-2.001    General. 

(a)  The  PRA  requires  that  the  head  of 
each  executive  agency  designate  a 
senior  official  who  shall  report  directly 
to  the  agency  head.  The  designated 
official  is  responsible  for  carrying  out 
the  IRM  function  assigned  to  the  agency 
by  the  PRA. 

(b)  The  PRA  also  assigns  to  the 
designated  official  the  responsibility  for 
the  conduct  of  and  accountability  for 
acquisitions  of  FIP  resources  made 
under  a  DPA  from  GSA.  Therefore, 
when  GSA  delegates  its  procurements 
authority  to  executive  agencies,  it  grants 
those  delegations  to  the  designated 
officials  when  GSA  determines  that 
such  officials  are  sufficiently 
independent  of  program  responsibility 
and  have  sufficient  experience, 
resources,  and  ability  to  fairly  and 
effectively  carry  out  procurements 
under  GSA's  authority  as  provided  by 
40  U.S.C.  759(b)(3). 

§201-2.002    [Amendwl] 

5.  Section  201-2.002  is  amended  by 
redesignating  paragraphs  (a),  (b).  and  (c) 
as  paragraphs  (c).  (a),  and  (b) 
respectively. 

§201-2.003    [AmendMl] 

6.  Section  201-2.003  is  amended  by 
removing  the  words  "18th  and  F  Streets. 
NW.."  in  paragraph  (a). 

PART  201-3— THE  FIRMR 

7.  The  authority  citation  for  part  201- 
3  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(f). 

8.  The  heading  of  Part  201-3  is 
revised  to  read  as  set  forth  above. 

9.-10.  Section  201-3.000  is  revised  to 
read  as  follows: 

§201-3.000    Scope  of  part 

This  part  describes  the  Federal 
Information  Resources  Management 
Regulations. 

11.  Section  201-3.001  is  revised  to 
read  as  follows: 

§201-^001    General. 

(a)  The  Federal  information  Resources 
Management  Regulation  (FIRMR)  is 
codified  in  the  Code  of  Federal 
Regulations  (CFR)  and  includes  interim 
rules  which  have  the  same  effect  as 
codified  material. 

(b)  From  time  to  time,  the  General 
Services  Administration  (GSA)  will 
issue  nonregulatory  publications  to 
provide  guidance  and  information: 

(1)  FIRMR  bulletins  contain  guidance 
and  information  on  various  information 
resources  management  areas.  FIRMR 


bulletins  do  not  constitute  binding 
authority,  but  should  be  used  as  an  aid 
in  understanding  GSA  programs  and  the 
FIRMR  FIRMR  bulletins  are  pubUshed 
in  Appendix  B  of  the  looseleaf  edition 
of  the  FIRMR  and  are  available  along 
with  the  FIRMR  from  GPO  by 
subscription  or  on  GSA's  CD-ROM. 

(2)  Handbooks  and  reports  address 
specific  program  or  teclmical  areas 
where  the  audience  generally  will  be 
defined  by  the  subject  matter. 

(3)  Appendix  C  of  the  looseleaf 
edition  of  the  FIRMR  contains  a  listing 
of  ciurent  bulletins,  handbooks,  and 
reports  and  information  on  how  to 
obtain  them. 

§201-3.101    [Amended] 

12.  In  §201-3.101.  remove  the  word 
"system". 

13.  Section  201-3.201  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§201-3.201    Issuance. 

•  *        •        •        • 

(d)  The  FIRMR  is  issued  as  chapter 
201  oftitle41,CFR 

14.  Section  201-3.203  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§201-3.203    Maintenance. 

•  •        •        »        * 

(c)  The  Administrator  of  General 
Services  may  issue  an  interim  rule  to 
the  FIRMR  when  solicitation  of 
comments  is  impractical  due  to  urgent  ■ 
and  compelling  circumstances  (e.g., 
when  a  new  statute  must  be 
implemented  in  a  relatively  short  period 
of  time).  However,  the  interim  rule  will 
make  provision  for  a  pubfic  comment 
period  of  at  least  30  days  for 
consideration  in  the  formulation  of  the 
final  change  to  the  FIRMR. 

15.  Section  201-3.204  is  amended  by 
removing  the  phone  number  "275- 
2091"  in  paragraph  (a)  and  add  in  its 
place  "512-0132". 

§§201-3.300-201-3.302    (Subpart  201- 
3.3>— [Reserved] 

16.  Subpart  201-3.3  consisting  of 
§§201-3.300  through  201-3.302  is 
removed  and  reserved. 

PART  201-4— DEFINITIONS, 
ACRONYMS  AND  OMB  CIRCULARS 

17.  The  authority  citation  for  part 
201-4  continues  to  read  as  follows: 

Audiority:  40  U.S.C.  486(c)  and  751(f). 

18.-19.  Section  201-4.000  is  revised 
to  read  as  follows: 

§201-4.000   Scope  of  part. 

This  part  defines  words,  terms, 
acronyms,  and  OMB  Circulars  used  in 
the  FIRMR 
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S  201-4.001    [AoMiMMI 

20.  Section  201-4.001  is  amended  by 
removing  the  words  "Information 
resources  management"  and  add  in  their 
place  "Information  resources 
management  (IRM)". 

$201-4.001    [AnMndMl] 

21.  Section  201-4.001  is  amended  by 
removing  the  word  "eight"  in  the 
definition  Outdated  FIP  equipment  and 
add  in  its  place  "six". 

22.  Section  201-4.001  is  amended  by 
adding  a  new  definition  to  read  as 
follows: 

$201-4.001    DennttfcHis. 

•        •        •        *        • 

Records  management  means  the 
planning,  controlling,  directing, 
organizing,  training,  promoting,  and 
other  managerial  activities  involved 
with  records  creation,  records 
maintenance  and  use.  and  records 
disposition  in  order  to  achieve  adequate 
and  proper  docimientation  of  the 
policies  and  transactions  of  the  Federal 
Government  and  effective  and 
economical  management  of  agency 
operations  (44  U.S.C.  2901(2)). 


$201-4.001    [Amemtodl 

23.  Section  201-4.001  is  amended  by 
removing  the  word  "Software"  and  in 
its  place  adding  "Software  includes — " 
and  adding  paragraph  designations  to 
the  undesignated  paragraphs  to  read  as 
follows: 

Software  includes — 

(a)  Application  software  •  •   • 

(b)  Common-use  software  *   •   • 

•  •        •        •        * 

24.  Section  201-4.002  is  amended  by 
removing  the  acronym  "MAS", 
alphabetizing  the  acronyms  "GPO"  and 
"GSA",  and  adding  neiv  acronyms  to 
read  as  follows: 

§201-4.002    Acronyms. 

CBD  means  Commerce  Business 
Daily. 

*  «        •        *        • 

FED-STD  means  Federal 
Telecommunications  Standards. 

*  *        *         «        » 

FSTS  means  Federal  Secure 
Telephone  Service. 

•  •        •        •        • 

GAO  means  General  Accounting 
Office. 

GPO  means  Government  Printing     ■- 
Office. 

GSA  means  General  Services 
Administration. 

GSBCA  means  General  Servicj^s  Board 
of  Contract  Appeals. 


IRPN  R  means  Information  Resources 
Procun  ment  and  Management  Review. 


•        • 


MOL 


Limitat  on 


means  Maximum  Ordering 
ion. 

*        *        • 

OAClmeans  Original  Acquisition 

means  Purchase  of  Telephones 


Cost. 

*  » 

POT$ 
and 

*  • 

25 
read  aslfoUows 


Sei  vices. 


Sjct 


S  201  -4,  M»    Applicable  0MB  Circulars. 

'reparation  and  submission  of  budget 


A-11 
e 

A-94 


esti  nates. 


lenefit-cost  analysis  of  Federal 
pro  rams;  guidelines  and  discounts. 

A-127     Finanual  management  systems. 

A-130    Management  of  Federal  information 
res<  urces. 

PART  i  01-6— PREDOMINANT 
CONSi  >ERATIONS 


26 
revisin 
adding 
follows 


Section  201-6.001  is  amended  by 
paragraphs  (a)(3)  and  (a)(5)  and 
paragraph  (a)(6)  to  read  as 


(5) 
acquire  d 
Govern  m 
improv  js 
managt  ment 
improv  us 
reduce 
practic  ible 
inform  ition 
Federa 
who 
Federa 

(6) 


Eisiue 
mainte  lance 
inform!  it 
is  cons  stent 
regulations 


27 
redesi 
as 
respect 


(a) 
(g) 


Ell: 
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•       •       • 
ion  201-4.003  is  added  to 


$201-«|)01    General. 

(a) 

(3)  Klaximize  the  usefulness  of 
inform!  tion  collected,  maintained,  and 
dissem  nated  by  the  Federal 
Govern  fnent 


E  isure 


pi  DVi 


that  FIP  resources  are 
and  used  by  the  Federal 
ent  in  a  manner  which 
service  delivery  and  program 

increases  productivity, 
the  quality  of  decisionmaking, 
waste  and  h^ud,  and  wherever 
and  appropriate,  reduces  the 
processing  burden  for  the 
Government  and  for  persons 

ide  information  to  and  for  the 
Government;  and 

that  the  collection, 
,  use,  and  dissemination  of 
ion  by  the  Federal  Government 
with  applicable  laws, 
and  executive  orders. 


S  jcti 


ion  201-6.002  is  amended  by 
ghating  paragraphs  (g)  through  [m] 
par^raphs  (h)  through  (n) 

vely  and  adding  a  new        . 
paragraph  (g)  to  read  es  follows: 


§201-6  D02    Predominant  considerations. 


tsure  that  individuals  with 
disabil  ties  can  produce  information 
and  da|a,  and  have  access  to 


information  and  data,  comparable  to  the 
information  and  data,  and  access, 
respectively,  of  other  individuals. 


PART  201-7— PLANNING 

28.  The  authority  citation  for  part 
201-7  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(0. 

29.  Section  201-7.001  is  amended  by 
revising  paragraph  (b)  to  read  as  foUoivs: 

§201-7.001    General. 

•  *        •        *        * 

(b)  The  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35)  OMB  Circular  No.  A- 
1 1 ,  and  No.  A-1 30,  and  the  Computer 
Security  Act  of  1987  (Public  Law  100- 
235)  require  agencies  to  conduct  various 
information  resotux:es  management 
(IRM)  planning  activities.  OMB  Circular 
No.  A-130  (appendix  IV)  states  that 
executive  agencies  must  plan  for  how 
they  will  process  and  transmit 
information,  how  they  will  use  it,  what 
provisions  they  will  make  for  access  to 
it,  whetherand  how  they  will 
disseminate  it,  how  they  will  store  it, 
and  finally,  how  they  will  dispose  of  the 
information. 

•  *        •        *        * 

30.  Section  201-7.002  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§201-7.002    Pericles. 

•  ♦        •        »        • 

(c)  Ensure  that  the  agoicy's 
information  needs  are  documented  on  a 
timely  basis,  for  example  when 
conducting  a  requirements  analysis  for 
FIP  resources. 

PART  201-9— CREATION. 
MAINTENANCE,  AND  USE  OF 
RECORDS 

31.  The  authority  citation  for  part 
201-9  continues  to  read  as  folfows: 

Authority:  40  U.S.C.  486(c)  and  751(0 

§201-9.202-1    [Amended] 

32.  Section  201-9.202-1  is  amended 
by  removing  the  words  "Inventory  and 
Requisition  Management  Division 
(FCNI)"  in  paragraph  (b)(9)  and  add  in 
their  place  "Supply  Management 
Division  (3FNI-CO)". 

PART  201-17— PREDOMINANT 
CONSIDERATIONS 

33.  The  authority  citation  for  part 
201-17  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(0- 

34.  Section  201-17.001  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

§201-1 7.001    Predominant  consideration. 
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(j)  Provide  individuals  with 
disabilities  (employees  and  others  who 
create  and/or  use  the  agency's 
information  and  data)  the  ability  to 
produce  information  and  data,  and  have 
access  to  information  and  data, 
comparable  to  the  information  and  data, 
and  access,  respectively,  of  other 
individuals. 


PART  201-18— PLANNING  AND 
BUDGETING 

35.  The  authority  citation  for  part 
201-18  continues  to  read  as  follows: 

Audiority:  40  U.S.C.  486(c)  and  751(0- 

36.  Section  201-18.001  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

$201-18.001    Geneial. 

•  •        •        •        • 

(e)  Section  508  of  the  RehabiUtation 
Act  Amendment  of  1992  (Pub  L.  102- 
569)  requires  the  Federal  Government  to 
adopt  guidelines  for  information  and 
data  accessibility  designed  to  ensure 
that  individuals  with  disabilities  can 
produce  information  and  data,  and  have 
access  to  information  and  data, 
comparable  to  information  and  data, 
and  access,  respectively,  of  other 
individuals.  This  Act  requires  that 
agencies  comply  with  such  guidelines. 
FIRMR  Bulletin  C-«,  provides  guidance 
on  planning  for  FIP  resources  to 
accommodate  the  needs  of  individuals 
with  disabilities. 

•  •        *        »        • 

37.  Section  201-18.002  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§201-18.002    Policiee. 

•  •        •        •        * 

(c)  Agencies  shall  adopt  information 
and  data  accessibility  guidelines  similar 
to  those  described  in  FIRMR  Bulletin  C- 
8  in  their  planning  process. 

PART  201-2O-ACQUISmON 

38.  The  authority  citation  for  part 
201-20  continues  to  read  as  follows: 

Audiority:  40  U.S.C.  486(c)  and  751(0- 

§201-20.001    [Amended} 

39.  Section  201-20.001  is  amended  by 
removing  paragraph  (d). 

40.  Section  201-20.102  is  revised  to 
read  as  follows: 

§201-2ai02    PoUcy. 

Agencies  shall  establish  and 
document  requirements  for  FIP 
resoiirces  by  conducting  a  requirements 
analysis,  or  similar  study, 
commensurate  with  the  size  and 
complexity  of  the  need  except  for  those 
acquisitions  whose  total  dollar  value. 


including  all  optional  quantities  and 
periods  over  the  life  of  the  contract  does 
not  exceed  $100,000.  Requirements 
analyses  shall  not  be  performed  when 
the  value  of  acquisitions  are  less  than 
the  $100,000  threshold.  Agencies  shall 
follow  local  practice  for  dociunenting 
such  small  dollar  acquisitions.  Agencies 
shall  justify  all  requirements  for  other 
than  full  and  open  competition  in 
accordance  with  FAR  Part  6  whether  or 
not  a  requirements  analysis  is 
performed. 

41.  Section  201-20.103  is  revised  to 
read  as  follows: 

§201-2ai03    Procedures. 

Agencies  shall  consider  the  following 
factors  in  establishing  requirements,  as 
applicable: 

42.  Section  201-20.103-7  is  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

§201-2ai03-7    Accessibility  requirements 
for  individuals  with  dlsabflities. 

(a)  Agencies  shall  acquire  FIP 
resources  that  allow  individuals  with 
disabilities  to  produce  information  and 
data,  and  have  access  to  information 
and  data,  comparable  to  the  information 
and  data,  and  access,  respectively,  of 
other  individuals.  Agency  plans  shall 
address  both  present  and  future  needs. 
*        •        •        *        • 

43.  Section  201-20.202  is  revised  to 
read  as  follows: 

§201-20-202    Policy. 

Using  the  results  of  the  requirements 
analysis  as  the  basis,  agencies  shall 
conduct  an  analysis  of  alternatives 
commensurate  with  the  size  and 
complexity  of  the  requirement  to 
identify  the  most  advantageous 
alternative  to  the  Government.  The 
number  of  alternatives  anafy-zed  should 
be  limited  to  those  considered  the  most 
feasible  to  be  implemented.  Agencies 
shall  not  conduct  analyses  of 
alternatives  for  those  acquisitions  whose 
total  dollar  value,  including  all  optional 
quantities  and  periods  over  the  life  of 
the  contract,  does  not  exceed  $100,000. 
Agencies  shall  instead  follow  local 
practice  to  identify  the  most 
advantageous  alternative. 

44.  Section  201-20.203-2  is  revised  to 
read  as  follows: 

§201-20.203-2    Cost  for  each  alternative. 

(a)  In  the  analysis  of  alternatives, 
agencies  shall  calculate  the  total 
estimated  cost,  using  the  present  value 
of  money,  for  each  feasible  alternative 
unless  the  anticipated  cost  of  the 
acquisition  is  $1,000,000  or  less.  The 
total  estimated  cost  for  each  alternative 
shall  include  system  life  cost  for  that 


alternative  and  any  other  costs  that  can 
be  identified  with  the  alternative 
incurred  either  before  or  after  the 
system  Ufe  period. 

(b)  When  the  anticipated  cost  of  the 
acquisition  is  $1,000,000  or  less,  the 
total  estimated  cost  may  be  limited  to  an 
analysis  demonstrating  that  the  benefits 
of  the  acquisition  will  outweigh  the 
costs. 

(c)  Agencies  shall  follow  guidance  in 
OMB  Circular  No.  A-94,  when 
calrtB^ting  the  cost  of  each  alternative. 

45.  Section  201-20.303  is  amended  by 
reusing  paragraph  (d)(2)  to  read  as 
follows: 

§201-20.303    Standards. 


(d)*  •  • 
(D*  •  • 

(2)  Exceptions.  An  agency  head  may 
grant  an  exception  to  the  mandatory  use 
of  a  FED-STD  upon  receipt  of  adequate 
documentation.  If  an  agency  head  grants 
an  exception  to  the  use  of  an  individual 
FED-STD.  a  deviation  from  the  FIMR  is 
not  required.  However,  GSA  must  be 
notified  at  least  30  days  prior  to  any  use 
of  the  excepted  FED-STD  at  the 
following  address:  General  Ser\ices 
Administration,  Regulation  Analysis 
Division  (KMR),  18th  &  F  Streets,  N\V.. 
Washington,  DC  20405. 

46.  Section  201-20.34  is  amended  by 
removing  paragraph  (b)(1).  redesignating 
paragraph  (b)(2)  as  paragraph  (b)(1)  and 
revising  paragraphs  (a)  and  (b)(2)  to  read 
as  follows: 

§201-20.304    Capability  and  peflormance 
validation. 

(a)  Policy.  When  acquiring  FIP 
resources,  an  agency  shall  use  the  most 
economical  technique  available  to 
provide  reasonable  assurance  that 
capability  and  performance 
requirements  are  met. 

(b)  Procedures.  (1)  *   *   * 

(2)  When  a  benchmark  is  used  as  part 
of  performance  vaUdation,  agencies 
shall  ensure  that  the  FIP  software 
selected  for  the  benchmark  is 
representative  of  the  requirements  and 
requires  the  minimum  amount  of 
reprogramming  or  conversion. 

47.  Section  201-20.305-3  is  revised  to 
read  as  follows: 

§  201  ^a30&-3    Specific  acquisition 
delegations. 

(a)  Agencies  shall  submit  an  agency 
procurement  request  (APR)  to  GS.\  and 
receive  a  specific  acquisition  DPA  if  the 
acquisition  is  not  covered  by  a 
regulatory  or  specific  agenc>'  DPA. 
Procedures  for  requesting  a  DPA  for  a 
specific  acquisition  are  provided  in 
FIRMR  Bulletin  C-5. 
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(b)  A  description  of  the  Trail  Boss 
program  and  procedures  for  requesting 
a  specific  acquisition  DPA  under  the 
Trail  Boss  Program  are  provided  in 
FIRMR  Bulletin  C-7.  Participation  in 
the  Trail  Boss  Program  is  optional. 
However,  a  Trail  Boss  request  shall  be 
submitted  in  accordance  with  FIRMR 
Bulletin  C-7. 

(c)  GSA  may  require  agencies  to 
submit  post  delegation  information  such 
as  contract  award,  milestone  schedules, 
contract  costs,  program  performance 
measures,  and  technology  costs. 

PART  201-21— OPERATIONS 

48.  The  authority  citation  for  part 
201-21  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(f). 
1201-21.201    [Amended] 

49.  Section  201-21.201  is  amended  by 
removing  the  words  "Federal 
Equipment  Data  Center  (WKHE)"  in 
paragraph  (b)  and  add  in  their  place 
"Federal  Data  Systems  CKvision 
(\VKH)". 

§201-21.301    (Amended] 

50.  Section  201-21.301  is  amended  by 
removing  the  words  "Appendix  III  to" 
in  paragraph  (a). 

§201-21.303    (AmefMJed] 

51.  Section  201-21.303  is  amended  by 
removing  the  words  "Appendix  ni"  in 
paragraph  (d). 

52.  SecticHi  201-21.401  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§201-21.401    General. 


(c)  OMB  Circular  No.  A-130. 
establishes  Govemmentwide  procedures 
for  cost  accounting  and  recovery  for 
shared  resources. 

§201-21.403    [Amended] 

53.  Section  201-21.403  is  amended  by 
removing  the  date  "November  30"  in 
paragraph  (a}(2)(ii)  and  adding  in  its 
place  "October  20". 

§201-21.603    [Amended] 

54.  Section  201-21.603  is  amended  by 
revising  paragraphs  (d)(1)  and  (d)(2), 
removing  paragraphs  (d)(3)  and  (d)(6). 
redesignating  paragraphs  (d)(4)  and 
(d)(5)  as  paragraphs  (d)(3)  and  (d)(4), 
and  revising  the  new  paragraph  (d)(3)(ii) 
to  read  as  follows: 

(a)  •  •  • 

(d)  Procedures.  (1)  Agencies  that  plan 
to  Usten-in  to  or  record  telephone 
conversations  under  §  201-21.603(c)  (2), 
(3),  or  (4)  shall  prepare  a  determination 
of  need.  A  determination  as  used  in  this 
section  means  a  written  justification 
signed  by  the  agency  head  or  the  head's 
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designee  that  specifies  the  operational 
need  for  istening-in  to  or  recording 
telephone  conversations;  indicates  the 
specific  System  and  location  where 
monitoritig  is  to  be  performed;  Usts  the 
number  of  telephones  or  recorders 
involved!  and  estabUshes  operating 
times  and  an  expiration  date  for  the 
monitorilig. 


-    (2) 
every  2 


Ag«n 


cies  shall  review,  at  least 
y  ears,  the  need  for  each 
determiiiation  authorizing  listening-in 
;.  Agency  documentation  to 
continuelor  terminate  the  program  shall 
maintained  in  agency  files. 


or 

CO 

be 


(3) 

(ii) 
the  begiAimg 
publico: 


An|annoimcement  or  beep  tone  at 
of  a  call  to  inform  the 
monitoring; 


§20l-2l.i04    [Removed] 

55.  Section  201-21.604  is  removed. 


PART 

INFORMlkTION 
MANAG 
PROGRAM 


2a|l -22— FEDERAL 

RESOURCES 
MENT  (IRM)  REVIEW 


56.  Th  !  authority  citation  for  part 
201-22  c  jntinues  to  read  as  follows: 

Author  ty:  40  D.S.C.  486(c)  and  751(fl. 

57.  Th  !  heading  of  Fart  201-22  is 
revised  a ;  set  forth  above  and  Section 
201-22.3|d3  is  revised  to  read  as  follows: 

§201-22.i03    Procedures. 

(a)  Age  ncies  shall  evaluate  their 
existing  i  lutdated  and/or  obsolescent 
FIP  resoi  rces  to  determine  whether  the 
cost  of  o  lerating  them  is  greater  than 
the  cost  of  acquiring  and  operating 
technologically  newer  resources.  FIRMR 
Bulletin  p-27  provides  guidance  that 
can  be  uied  for  identifying  obsolescent 
equipm^it. 

(b)  When  the  cost  of  operating 
existing  Outdated  and/or  obsolescent 
FTP  resources  is  greater  than  the  cost  of 
acquirin]  and  operating  technologically 
newer  re  lources,  agencies  shall  replace 
the  exist  ng  less  cost  effective  resources. 

part  2g  1-24— gsa  services  and 
assist4nce 

58.  Th4  authority  citation  for  part 
201-24  c  mtinues  to  read  as  follows: 

Author  [y:  40  U.S.C.  486(c)  ^nd  751(f). 
01    [Amended] 


§201-24. 

59.  Sedtion 
removin 


201-24.001  is  amended  by 
paragraph  (g). 


PART  201-39— ACQUISmON  OF 
FEDERAL  INFORMATION 
PROCESSING  (HP)  RESOURCES  BY 
CONTRACTING 

60.  The  authority  citation  for  part 
201-39  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(f). 

61.  Section  201-39.001  is  revised  to 
read  as  follows: 

§201-39.001    General.. 

(a)  In  addition  to  this  part  201-39, 
contracting  officers  should  review  and 
be  familiar  vrith  the  policies  and 
procedures  contained  in  the  complete 
FIRMR,  for  example,  parts  201-20  and 
201-24  of  this  chapter. 

(b)  To  assist  Federal  agencies  in 
preparing  solicitations  for  FTP  resources, 
the  General  Services  Administration 
(GSA)  makes  available  standard 
solicitations  and  other  guidance. 
Federal  agencies  can  obtain  copies  of 
the  standard  solicitations  by  contacting: 
General  Services  Administration, 
Regulations  Analysis  Division  (KMR), 
18th  &  F  Streets.  NW..  Washington,  DC 
20405.  Acquisition  guides  may  be 
obtained  by  contacting:  General  Services 
Administration,  Agency  Liaison 
Division  (KML),  18th  and  F  Streets. 
NW.,  Washington,  DC  20405. 

§201-09.201    [Amended] 

62.  Section  201-39.201  is  amended  by 
removing  the  word  "eight"  in  the 
definition  Outdated  FIP  equipment,  and 
adding  in  its  place  the  word  "six". 

§201-39.1001-1    [Amended] 

63.  Section  201-39.1001-1  is 
amended  by  removing  the  numbers 
"88-16"  in  paragraph  (i),  and  adding  in 
their  place  "90-08". 

§201-39.1402-2    [Amended] 

64.  Section  201-39.1402-2  is 
amended  by  removing  the  number 
"$300,000'  in  paragraph  (c)  and  adding 
in  its  place  "$1,000,000." 

§201-39.1501-2    [Amended] 

65.  Section  201-39.1501-2  is 
amended  by  removing  the  number 
"$300,000"  in  paragraph  (c)  and  adding 
in  its  place  "$1,000,800." 

§§  201-39.4600  and  201-39.4601    (Subpart 
201-39.46)— [Reserved] 

66.  Subpart  201-39.46  consisting  of 
§§  201-39.4600  and  201-39.4601  is 
removed  and  reserved. 

§201-39-5202-«    [Reserved] 

67.  Section  201-39.5202-6  is  removed 
nnd  reserved. 
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Dated:  September  9, 1994. 
Francis  A.  McOonough. 

Assistant  Commissioner  for  Federal 
Information  Resources  Management. 
(PR  Doc  94-29081  Filed  12-5-94:  8:45  am) 
BiuJNG  cooE  aaao-as-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart76 

[MM  Docket  No.  92-266  and  93-21 5,  FCC 
94-286] 

Cable  Television  Act  of  1992 

AGENCY:  Federal  Communications 
Commission.  ' 

ACTION:  Seventh  Notice  of  Proposed 
Rulemaking. 


SUMMARY:  This  seventh  notice  of 
proposed  rulemaking  is  one  segment  of 
the  Sixth  Order  on  Reconsideration, 
Fifth  Report  and  Order  and  Seventh 
Notice  of  Proposed  Rulemaking  in  this 
proceeding.  The  final  rules  adopted  in 
this  decision  may  be  found  elsewhere  in 
this  issue.  In  the  Seventh  Notice  of 
Proposed  Rulemaking,  the  Commission 
sought  conunent  on  whether  cable 
operators  electing  to  use  the  per  channel 
adjustment  under  the  Commission's 
new  rules  should  be  allowed  to  take  the 
7.5%  mark-up  on  programming  cost 
increases  for  channels  added  to  the 
system  before  May  15. 1994;  and 
whether  operators  electing  to  use  the 
current  going  forward  rules  should  be 
permitted  to  pass-through  the  7.5% 
mark-up  on  new  programming  cost 
increases  after  the  initial  mark-up  on 
programming  costs  of  new  channels. 
The  intended  effect  of  this  proposal  is 
to  eliminate  the  pass-through  to 
subscribers  of  unnecessary  cost 
increases. 

DATES:  Comments  are  due  on  or  before 
January  13, 1995  and  reply  comments 
ere  due  on  or  before  February  13. 1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC,  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  D"Ari  or  Joel  Kaufman,  (202)  416- 
0800. 

SUPPLEMENTARY  INFORMATION:  This  is  the 
proposed  rules  segment  of  the 
Commission's  Sixth  Order  on 
Reconsideration,  Fifth  Report  and  Order 
and  Seventh  Notice  of  Proposed 
Rulemaking  in  MM  Docket  No.  92-266 
and  MM  Docket  No.  93-215,  FCC  94- 
2»6,  adopted  November  10, 1994,  and 
released  November  18. 1994.  The 
complete  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 


FCC  Reference  Center  (room  239),  1919 
M  Street,  NW.,  Washington.  IX.  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services. 
Inc.  ("ITS,  Inc."]  at  (202)  857-.3800, 
.    2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Seventh  Notice  of  Proposed 
Rulemaking 

Background 

A.  The  Commission's  existing  rate 
regulation  rules  permit  operators  to 
increase  rates  by  a  per  channel  amount 
when  channels  are  added  to  basic 
service  tiers  (BSTs)  and  cahle 
programming  service  tiers  (CPSTs).  with 
the  per  channel  amount  decreasing  as 
the  number  of  channels  on  a  system 
increases.  47  CFR  76.922(e).  These  rules 
also  permit  operators  to  pass  through  to 
subscribers  the  costs  of  obtaining 
programming  plus  a  7.5%  mark-up  on 
new  prog,timming  costs.  47  CFR 
76.922(d)(3)(xi). 

B.  The  revised  regulations  adopted 
pursuant  to  the  Sixth  Order  on 
Reconsideration  and  Fifth  Report  and 
Order  provide  that  operators  may  adjust 
their  rates  after  December  31, 1994,  for 
channel  additions  occurring  after  May 
14, 1994.  Operators  electing  to  use  the 
new  rules  will  be  allowed  to  take  a  per 
channel  mark-up  of  up  to  20  cents  for 
each  channel  added  to  cable 
programming  ser\'!ce  tiers  ("CPSTs). 
Operators  may  make  rate  adjustments 
under  this  rule  at  any  time  during  the 
three-year  period  begirming  oh  Januar>' 
1, 1995.  They  may  not  make  per  channel 
adjustments  to  monthly  rates  totalling 
more  than  $1.20  per  subscriber  over  the 
first  two  years  of  the  three-year  period 
for  new  channels  added  on  CPSTs  or  by 
more  than  $1.40  over  the  full  thi^e-year 
period.  Operators  may  use  any  portion 
of  the  Operator's  Cap  to  recover  license 
fees  associated  with  adding  new 
channels  to  CPSTs.  In  addition, 
operators  may  recover  an  additional 
amount  of  not  more  than  30  cents  per 
subscriber  per  month  for  license  fees 
associated  with  adding  new  channels 
during  the  first  and  second  years  the 
Operator's  Cap  is  in  effect.  In  the  third 
year,  license  fees  will  not  be  subject  to 
special  rules,  but  will  be  subject  to  the 
general  rate  rules. 

C.  In  addition,  the  Cummission 
determined  that  operators  electing  to 
use  the  20  cent  per  channel  adjustment 
may  not  take  the  7.5%  mark-up  on 
programming  cost  increases,  inrJuding 
retransmission  consent  fees  and 
copyright  fees  incurred  for  carriage  of 
broadcast  signals,  for  channels  added  on 
or  after  May  15, 1994.  The  Commission 


made  this  determination  because  its 
analysis  indicates  that  the  20  cent  per 
channel  adjustment  will  provide  full 
and  fair  compensation  to  operators 
adding  new  channels  to  CPSTs. 

Discussion 

D.  The  Commission  believes  that  for 
operators  using  the  per  channel 
adjustment  of  up  to  20  cents, 
maintaining  the  7.5%  maric-up  on 
programming  cost  increases  for 
channels  offered  before  May  15, 1994. 
may  no  longer  be  necessary  given  the 
total  incentive  structure  provided  in  the 
revised  going  forward  rules.  In  addition, 
the  7.5%  mark-up  on  such  channels 
may  create  an  artificial  incentive  for  the 
operator  to  continue  to  offer 
-programming  that  the  operator  would 
not  otherwise  continue  to  offer.  For 
these  reasons,  the  Commission 
tentatively  concludes  that  the  7.5% 
mark-up  is  unnecessary  for  su«Ji 
operators  with  respect  to  increases  in 
programming  costs  for  channels  offered 
before  May  15, 1994.  The  Commission 
solicits  comment  on  whether  operators 
electing  to  use  the  per  channel 
adjustment  of  up  to  20  cents  under  the 
new  rules  should  be  allowed  to  take  the 
7.5%  mark-up  on  increases  in 
programming  costs,  including 
retransmission  consent  fees  ajid 
copyright  fees  incurred  for  carriage  ol 
broadcast  signals,  for  chaimels  added 
before  May  15, 1994.  If  the  Conmiission 
decides  that  such  operators  may  not 
take  a  7.5%  mark-up  on  increases  in 
programming  costs,  it  will  not  consider 
requiring  cable  operators  to 
prospectively  remove  from  rales  any 
7.5%  mark-up  added  prior  to  the 
effective  date  of  a  finai  rule  on  this 
issue. 

E.  The  Commission  believes  that  the 
7.5%  mark-up  on  new  programming 
costs  when  channels  are  initially  added 
to  a  system  ought  be  preserved  for 
systems  that  continue  to  use  the  existing 
going  forward  rules  because  the  7.5% 
mark-up  is  an  important  part  of  the  total 
package  of  incentives  to  add  new 
programming  under  the  existing  rules. 
The  Commission's  rules  permitting 
operators  to  pass  through  external  costs 
are  generally  intended  to  compensate 
for  added  costs  outside  the  operators' 
control  and  not  to  provide  an  additional 
mark-up  without  a  clear  policy  purpose. 
In  contrast  to  the  situation  where  the 
goal  of  providing  incentives  to  add  new 
programming  services  justifies  a  mark- 
up, there  appears  to  be  no  strong  rea<;on 
to  allow  a  mark-up  programming  cost 
increases  for  a  service  already  being 
offered.  The  Commission  therefore 
solicits  comment  on  whether  operators 
electing  to  use  the  current  going  forward 


Federal  Register  /  Vol.  59.  No.  233  /  Tuesday.  December  6.  1994  /  Prooosed  Rules 


ann^ 


62704  Federal  Register  /  Vol.  59,  No. 


rules  should  be  permitted  to  pass- 
through  the  7.5%  mark-up  on 
programming  cost  increases  after  the 
initial  mark-up  on  the  programming  cost 
of  new  channels.  The  Commission  will 
not.  however,  consider  prospectively 
removing  from  rates  any  7.5%  mark-up 
that  was  reflected  in  rates  prior  to  our 
reaching  a  decision  on  this  issue. 

Administrative  Matters 

F.  Initial  Regulatory  Flexibility 
Analysis.  Pursuant  to  Section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  the  following 
initial  regulatory  flexibility  analysis 
(IRFA)  of  the  expected  impact  of  these 
proposed  policies  and  rules  on  small 
entities.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  flled  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  Notice,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
regulatory  flexibility  analysis.  The 
Secretary  shall  cause  a  copy  of  the 
Notice,  including  the  initial  regulatory 
flexibility  analysis,  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Section  603(a)  of  the  Regulatory 
Flexibility  Act,  Pub.  L.  No.  96-354,  94 
Stat.  1164.  5  U.S.C.  Section  601  et  seq. 
(1981). 

I.  Reason  for  action.  The  Cable 
Television  Consumer  Protection  and 
Completion  Act  of  1992  requires  the 
Commission  to  prescribe  rules  and 
regulations  for  determining  reasonable 
rates  for  basic  tier  cable  service  and  to 
estabhsh  criteria  for  identifying 
unreasonable  rates  for  cable 
programming  services.  The 
Commission's  existing  rate  regulations 
permit  operators  to  pass  through  to 
subscribes  the  costs  of  obtaining 
programming  plus  a  7.5%  mark-up  on 
new  programming  costs.  The  revised 
rules,  adopted  pursuant  to  the  Sixth 
Order  on  Reconsideration  and  Fifth 
Report  and  Order,  permit  operators  to 
use  a  new  per  chaimel  adjustment 
methodology  for  channels  added  on  or 
after  May  15, 1994,  and  to  eliminate  the 
7.5%  mark-up  on  new  programming 
costs  for  those  channels,  lihis  Notice 
proposes  to  determine  extent  to  which 
cable  operators  electing  to  use  either  the 
existing  or  the  new  going  forward  rules, 
can  continue  to  pass  through  to 
subscribers  a  7.5%  mark-up  on 
increases  on  new  programming  costs. 

II.  Objectives.  To  propose  rules  to 
implement  Section  3  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992.  The 
Commission  also  desires  to  adopt  rules 
that  will  be  easily  interpreted  and 
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readily  ap  ilicable  and,  whenever 
possible.  Minimize  the  regulatory 
burden  on  affected  parties. 

III.  Legal  Basis.  Action  as  proposed  for 
this  ruleniaking  is  contained  in  Sections 
4(j),  303(riand623ofthe 
Communi  ::ations  Act  of  1934,  as 
amended. 

rv.  Des(  ription,  potential  impact  and 
nimiber  o  small  entities  affected.  The 
Commissi  an  anticipates  a  possible 
impact  on  small  entities  because  the 
Notice  adi  Iresses  the  extent  to  which 
cable  opei  ators,  including  small  cable 
operators,  electing  to  use  either  the 
existing  o  ■  the  new  going  forward  rules, 
can  contii  lue  to  pass  through  to 
subscribe;  s  a  7.5%  mark-up  on 
increases  an  new  programming  costs. 

V.  Repc  rting,  record  keeping  and 
other  com  pliance  requirements.  None. 

VI.  Fedi  sral  rules  which  overlap, 
duplicate  or  conflict  with  this  rule. 
None. 

VII.  An  r  significant  alternatives 
minimizii  ig  impact  on  small  entities  and 
consisten  with  stated  objectives.  None. 

G.  Pape  rwork  reduction  Act.  The 
requiremi  nts  adopted  herein  have  been 
analyzed  (vith  respect  to  the  Paperwork 
Reductioi  Act  of  1980  and  foimd  to 
impose  n(  i  new  or  modified  information 
collection  requirements  on  the  public. 

Procedun  1  Provisions 

H.  Ex  p  ule  Rules-Nqn-Restricted 
Proceedii  g.  This  is  a  non-restricted 
notice  an#  comment  rulemaking 
proceeding.  Ex  pjirte  presentations  are 
permitteq.  except  during  the  Sunshine 
Agenda  pferiod,  provided  that  they  are 
disclosed  as  provided  in  Commission 
rules.  See]  generally  47  CFR  1.11202, 
1.1203,  aAd  1.1206(a). 

I.  Pursi  ant  to  applicable  procedures 
set  forth  i  a  1.415  and  1.419  of  the 
Commiss  on's  Rules.  47  CFR  Sections 
1.415  ant  1.419,  interested  parties  may 
file  comn  ents  on  or  before  January  13. 
1995.  an(  reply  comments  on  or  before 
February  13, 1995.  To  file  formally  in 
this  proci  eding,  you  must  file  an 
original  plus  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  ypur  comments  and  reply 
comment,  you  must  file  on  original 
plus  nine  copies.  You  should  send 
comment  i  and  reply  conmients  to  Office 
of  the  Se(  retary.  Federal 
Commun  cations  Commission,  1919  M 
Street.  N.W.  Washington,  D.C.  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  239,  Federal 
Commun  cations  Commission,  1919  M 
Street  N.  V.,  Washington  D.C.  20554. 


Ordering  Clauses 


J.  Authority  for  this  Further  Notice  of 
Proposed  Rulemaking  is  contained  in 
Sections  4(i),  4(j),  303(r),  612. 622(c)  and 
623  of  the  Commimications  Act  of  1934. 
as  amended,  47  U.S.C.  154(1),  154(j). 
303(r),  532(c)  and  543. 

K.  It  is  ordered.  That,  pursuant  to 
Sections  4(i).  4(j).  303(r),  and  623  of  the 
Communications  Act  of  1934,  47  U.S.C. 
§§  154(i),  154(j),  303(r),  and  543,  Notice 
is  hereby  given  of  proposed 
amendments  to  Part  76.  in  accordance 
with  the  proposals,  discussions,  and 
statement  of  issues  in  this  Further 
Notice  of  Proposed  Rulemaking,  and 
that  Comment  is  Sought  regarding  such 
proposals,  discussion,  and  statement  of 
issues. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television 
Federal  Communications  Commission. 
LaVera  F.  Marshall, 
Acting  Secretary. 

(FR  Doc.  94-29444  Filed  12-5-94:  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  242 

Defense  Federal  Acquisition 
Regulation  Supplement;  Personal 
Services  Compensation 

AGENCV:  Department  of  Defense  (DoD). 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Department  of  Defense  is 
proposing  to  amend  the  Defense  Federal 
Acquisition  Regulation  Supplement  to 
establish  a  dollar  threshold  for  DoD 
contractors  for  application  of  the  FAR 
requirements  for  contractor 
compensation  system  reviews. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  at  the 
address  shown  below  on  or  before 
February  6, 1995,  to  be  considered  in 
the  formulation  of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Coimcil,  ATTN: 
Mr.  Eric  R.  Mens.  PDUSD(A&T)DP/DAR. 
IMD  3D139,  3062  Defense  Pentagon, 
Washington.  DC  20301-3062.  Telefax 
number  (703)  602-0350.  Please  cite 
DAR  Case  91-085D  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  R.  Mens.  (703)  602-0131. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  DEARS  rule 
supplements  a  proposed  FAR  rule 
concerning  the  allowabiUty  of  personal 
services  compensation  costs  which  was 
published  in  the  Federal  Register  for 
pubUc  comment  on  October  11, 1994 
(59  FR  51399).  The  proposed  DEARS 
rule  would  limit  the  FAR  compensation 
system  review  procedures  to  DoD  prime 
contractors  or  subcontractors  which 
have  received  awards  totaling  $50 
million  or  more  in  the  previous  fiscal 
year  and  for  which  cost  or  pricing  data 
was  submitted.   , 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  ef  seq., 
because  most  contracts  awarded  to 
small  entities  are  awarded  on  a 
competitive,  fixed-price  basis  and  the 
cost  principles  do  not  apply.  An  Initial 
Regulatory  Flexibility  Analysis  has. 
therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  DEARS  subpart 
will  be  considwed  in  accordance  uith 
Section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
DAR  Case  91-085D  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  does  not  apply  because  the 
proposed  rule  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  which  require  the 
approval  of  OMB  under  44  U.S.C.  3501 
(ft  seq. 

List  of  Subjects  in  48  CFR  Part  242 

Government  procurement. 
Claudia  L.  Nangle, 

Deputy  Director.  Defense  Acquisition 
Regulations  Council. 

Therefore,  it  is  proposed  that  48  CFR 
Part  242  be  amended  as  follows: 

PART  242— CONTRACT 

ADMINISTRATION 

1.  The  authority  citation  for  48  CFR 
Part  242  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

2.  Subpart  242.13  is  added  to  read  as 
follows:  . 

Subpart  242.13— Contractor  Compensation 
Systems 

Sec. 

242.130.3    Applicability. 


Subpart  242.1 3-Contractor 
Compensation  Systems 

242.1303    Applicabihty. 

(a)  The  review  procedures  at  FAR 
42.1306  apply  only  to  DoD  contractors 
which  in  their  preceding  fiscal  year 
received  Government  prime  contracts  or 
subcontracts  totaling  S50  milhon  or 
more  for  which  cost  or  pricing  data  was 
submitted. 
(FR  Doc.  94-29878  Filed  12-5-94;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1043  and  1084 
[Ex  Parte  No.  MC-223] 

Electronic  Filing  of  Surety  Bonds, 
Trust  Fund  Agreements,  insu.-ance 
Certificates,  and  Canceilattons 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION;  Notice  of  proposed  rulemaking. 

SUMMARY:  We  propose  to  modify  our 
regulations  to  provide  for  the  electronic 
filing  of  surety  bonds,  trust  fund 
agreements,  certificates  of  insurance  and 
cancellations.  We  currently  receive 
approximately  102^00  such  filings  each 
year  on  prescribed  printed  forms,  most 
of  which  are  filed  by  a  relatively  small 
number  of  insurers.  As  compared  to  the 
printed  forms  and  mailed  filings,  we 
believe  that  electronic  filing  will  result 
in  greater  time  and  cost  efficiencies  for 
both  the  ICC  and  insurers.'  Electronic 
filing  will  be  optional,  and  insurers  may 
continue  to  file  the  printed  forms. 
DATES:  Comments  are  due  January  5 
1995. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  Ex  Parte  No. 
MC-223  to:  Interstate  Commerce 
Commission,  Office  of  the  Secretary, 
Case  Control  Branch.  1201  Constitution 
,  Avenue,  NW.  Washington.  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Burke,  (202)  927-5520  or 
James  W.  Greene.  (202)  927-5612.  (TDD 
for  the  hearing  impaired:  (202)  927- 
5721.1 

SUPPLEMENTARY  INFORMATION:  We 
automated  our  receipt  of  insurance 


'  In  Ex  Parte  No.  5.5  (Sub-No.  M),  Btvision  of 
Application  Procedures  and  Comsponding 
Hegulationt,  (59  FR  51546,  October  12. 1994),  we 
requested  coimrents  on  our  proposal  the)  would 
permit  motor  carrier  applicants  to  include  proof  of 
insurance  in  their  applications.  Currently  the 
Commission  only  accepts  proof  of  insurance  from 
the  insurance  company.  Electronic  filing  of  the 
initial  insurance  form  will  enhance  the  expedited 
compliance  objectives  conlemplutc-d  in  thai 
procsedlng. 


certificates  and  cancellation  notices  in 
1983.  Since  that  time,  the  Commission's 
computer  system  has  remained 
unchanged  in  the  face  of  staff  cuts  and 
increased  insurance  fiHngs.  The  current 
system  is  maintained  on  a  contracted 
time-sharing  system  (Interactive 
Services.  Inc.)  DEC  20/60  mainframe 
computer. 

Insurance  filings  are  processed 
manually,  with  visual  inspection  of 
each  item  and  keying  in  the  data  If  the 
insurance  filing  is  not  complete  or  the 
computer  rejects  the  entry,  a  rejection 
letter  is  generated  and  mailed  to  the 
insurance  company.  An  insurance 
master  file  is  used  to  generate  monthly 
billings  to  insurance  companies. 
Because  the  Commission's  current 
insurance  system  is  labor  intensive,  and 
thus  vulnerable  to  human  error,  the 
potential  exists  for  legal  liabihty  di}e  to 
incomplete  or  inaccurate  insurance  data 
on  file  at  the  Commission.  Thus,  it  is 
crucial  that  we  develop  more  efficient 
ways  to  handle  our  insurance 
responsibilities. 

We  expect  a  significant  percentage  of 
filings  to  be  made  electronically.  For 
example,  one  insurer,  which  accounts 
for  a  large  number  of  the  agency's 
monthly  insurance  filings,  afready  has  a 
compatible  automated  system,  and  must 
reduce  the  fiUngs  to  printed  form  for 
filing  with  the  Commission.  This 
proposal  eventually  will  improve  the 
accuracy  and  timeliness  of  our 
processing  and  reduce  the  overall  cost 
to  the  Commission  and  the  public. 

Accordingly,  we  propose  to  modify 
our  regulations  to  permit  the  electronic 
filing  of  all  surety  bonds,  trust  fund 
agreements,  insurance  certificates  and 
cancellations.  Electronic  filing  would  be 
done  through  the  transmission  of  ASCII 
delimited  files  (i.e.,  all  records  must 
have  the  same  number  of  fields 
separated  by  commas)  by  way  of  dial-up 
access  to  a  local  telephone  number  in 
the  Washington.  DC,  metropolitan  area. 
We  welcome  comments  on  whether  the 
ability  to  file  electronically  should  be 
extended  to  all  of  these  forms  and 
request  comments  specifically  on 
electronic  filing  of  property  broker 
security  instruments  (BMC  84  surety 
bond  and  BMC  85  trust  fund 
agreement).  In  that  regard,. we  note  that 
the  BMC  84 's  and  BMC  85 's  filed  are  the 
actual  security,  whereas  the  other  forms 
certify  that  the  underlying  policy  or 
bond  has  been  executed. 

We  currently  maintain  a  data  base  of 
regulated  carriers  that  includes 
insurance  information  and  other  data. 
The  electronic  filing  capability  we 
propose  will  allow  us  to  maintain 
electronically  the  insurance  information 
on  that  data  base,  rather  than  input  it 
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manually  from  the  printed  forms, 
without  requiring  a  major  rewrite  of  the 
entire  system.  While  a  more 
sophisticated  system' could  offier 
additional  advantages,  such  as 
immediate,  two-way  electronic 
communication  of  the  status  of 
individual  insurance  transactions,  our 
limited  financial  resources  do  not 
permit  the  development  of  such  a 
system  at  this  time.  We  believe  the  basic 
system  we  propose  here  will  allow  us  to 
achieve  the  more  important  advantages, 
while  staying  within  our  resource 
limitations.  However,  we  invite  public 
comment  on  how  this  hmitation  might 
be  overcome,  perhaps  by  industry 
initiative,  and  invite  comment  on  other 
alternative  approaches.  Commenters 
should  discuss  whether  such  industry 
involvement  would  be  ethical. 

As  noted,  we  believe  electronic  filing 
will  promote  efficiencies  for  both  the 
Commission  and  insurers,  resulting  in 
benefits  to  the  public.  To  help  gauge  the 
full  effect  ofour  proposal,  we  seek 
comments  on  the  number  of  insurers 
that  envision  filing  electronically  and 
the  extent  to  which  they  will  avail 
themselves  of  the  opportimity  to  file 
their  forms  electronically.  Given  the 
potential  for  significant  public  benefits 
from  electronic  filing  of  insurance  and 
substantial  voluntary  use  of  such  a 
system  by  insurers,  we  also  seek 
comments  on  the  alternative  of  making 
electronic  filing  mandatory,  either 
initially  or  at  some  point  in  the  future. 
Such  comments  should  include  a 
discussion  of  the  impact  of  such  a 
mandatory  system  on  insurers  and  an 
assessment  of  the  type  of  system  that 
would  be  necessary  to  handle  the 
resulting  volume  of  use. 

After  receiving  comments  on  the 
proposal,  our  Systems  Services  Branch 
will  build  and  test  the  electronic  fiUng 
system,  as  well  as  prepare  and  maintain 
systems  documentation  and  a  User 
Manual.  Each  participating  insurer  will 
receive  a  unique  account  and  password 
for  login  purposes  on  the  timesharing 
system.  We  also  envision  that  the 
insurer  could  register  branch  ofiices  or 
other  authorized  filers  under  its  account 
and  password.  We  contemplate  access 
being  available  24  hours  a  day,  7  days 
a  week  (except  scheduled  maintenance) 
by  way  of  dial-up  at  either  1200  or  2400 
baud  to  a  local  telephone  number  in  the 
Washington,  D.C.,  metropolitan  area 
(although  we  recognize  that  9600  baud 
may  be  more  desirable).  Any  long 
distance  telephone  charges  required  to 
reach  such  number  will  be  the 
responsibility  of  the  filer,  and  even  at 
1200  baud  should  be  minimal.  Once 
connected,  the  insurance  company  will 


be  presente  1  with  a  variety  of  menu 
options. 

After  an  ^uthcmzed  insurer  logs  in  on 
the  system  ind  selects  the  menu  option 
to  upload  insurance  filings,  the  ICC 
computer  will  initiate  the 
communications  protocol,  KERMTT,  to 
receive  filings.  Upon  completion  of  the 
transmission  of  the  insurance  filings, 
the  ICC  co4puter  system  will  append 
the  filings  ti)  a  transaction  file  for 
subsequentjbatch  processing.  The 
insurance  (xmpany  will  be  returned  to 
the  main  menu.  One  of  the  menu 
options  contemplated  is  the  insurer*s 
ability  to  gmerate  a  report  showing  the 
number  an<  type  of  transactions 
transmittec  and  received  by  the  ICC. 
This  transa  :tion  report  will  not  be 
available  to  the  home  office  of  the 
insurance  c  ampany  at  the  time  the 
transaction  ;  are  filed.  The  home  office 
will  receivt  a  comprehensive  list  of 
filings  acce  Jted  at  the  time  it  receives 
its  monthly  billing  statement. 

However  mere  transmission  of  the 
filings  does  not  guarantee  acceptance  by 
the  Commi  sion.  Any  record  not 
containing  i  valid  field  or  containing 
fields  with  ncomplete  or  invalid  data 
will  be  f.ag  ;ed  with  an  error  code.  Each 
of  these  rec  ards  will  generate  a  rejection 
notice  to  b<  sent  back  to  the  insurance 
company.  I  ecords  passing  the  initial 
validity  ch(  cks  will  then  be  edited  field 
by  field  agj  inst  the  ICC  carrier  and 
insurance  <  ata  base.  When  all 
transmittec  fields  have  been  edited  and 
verified,  th  !  filing  will  be  applied 
against  the  nsurance  master  file,  either 
adding  a  nc  w  filing  or  applying  a 
cancellatio:  i  against  an  existing  filing. 
All  records  that  do  not  pass  the 
automated  idits  will  be  flagged  for 
manual  pre  cessing.  After  manual 
review,  tho  >e  records  accepted  will  be 
applied  ags  inst  the  insurance  master 
file,  and  thi  )se  rejected  will  generate  a 
rejection  le  ter.  A  follow-up  "hard 
copy"  of  ai  accepted  filing  will  not  be 
required.  V  owever,  we  do  propose  that 
insurers  ag  ee  to  furnish  the 
Commissio  i  a  duplicate  original  of  any 
policy  (or  {  olicies)  and  all 
endorseme  its,  surety  bond,  trust  fund 
agreement,  or  other  filing. 

We  will   ccept  or  reject  individual 
filings,  anc  assess  filing  fees,  as  we  do 
for  printed  llings,  except  that,  in  lieu  of 
returning  a  copy  of  the  printed  form  to 
the  filer,  wi  \  will  provide  a  listing 
identifying  each  electronic  filing  with 
the  monthl :  billing  statement. 

In  conne  :tion  with  the  assessment 
and  billing  of  fees  for  electronic  filings, 
we  are  com  idering  the  option  of 
allowing  in  surers  to  establish  large 
prepaid  aa  ounts  from  which  the  filing 
fees  would  automatically  be  deducted. 


This  enhancement  would  reduce  costs 
to  both  insurers  and  the  Commission. 
Once  this  system  has  been  in  place  for 
a  sufficient  amount  of  time,  we  will 
review  the  fees  charged  and  the 
appropriateness  of  changing  them  to 
reflect  the  costs  associated  with  the  new 
system. 

To  obtain  a  copy  of  this  notice,  write 
to,  call,  or  pick  up  in  person  from: 
Office  of  the  Secretary,  Room  2215, 
Interstate  Commerce  Commission, 
Washington,  DC  20423.  Telephone: 
(202)  927-7428.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  927-5721.) 

Regulatory  Flexibility 

The  rules  proposed  herein  will  not 
impose  additional  burdens  on  insurers; 
rather,  they  will  offer  insurers  a  new 
option  of  complying  with  existing 
requirements.  While  we  expect  the 
impact  of  the  proposed  rules  to  be 
beneficial,  we  do  not  anticipate  it  to  be 
significant  on- insurers. 

Environmental  and  Energy 
Considerations 

We  preliminarily  conclude  that  the 
proposed  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects 

49  CFH  Part  1043 

Insurance,  Motor  carriers,  Surety 
bonds. 

49  CFR  Part  1084 

Freight  forwarders.  Insurance,  Surety 
bonds. 

Decided:  November  21, 1994. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Phillips.  Commissioners 
Simmons,  Morgan,  and  Owen. 
Vernon  A.  Williams, 
Secretary: 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
amend  chapter  X  of  title  49  of  the  Code 
of  Federal  Regulations,  parts  1043  and 
1084  as  follows: 

PART  1043— SURETY  BONDS  AND 
POLICIES  OF  INSURANCE 

1.  The  authority  citation  for  part  1043 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10101. 10321, 11701, 
10927;  5  U.S.C.  553. 

2.  A  new  §  1043.12  is  proposed  to  be 
added  to  read  as  follows: 
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f  1043.12    Electronic  filing  of  surety  bonds, 
trust  lUnd  agresmsnts,  certificates  of 
insuFsncs  and  cancellations. 

(a)  Insurers  may,  at  their  option  and 
in  accordance  with  the  requirements 
and  ifrocedures  set  forth  in  paragraphs 
(a)  through  (d)  of  this  section,  file  forms 
BMC  34.  BMC  35,  BMC  36,  BMC  82, 
BMC  83,  BMC  84,  BMC  85,  BMC  91,  and 


BMC  91X  electronically,  in  Ueu  of  using 
the  prescribed  printed  forms. 

(b)  Each  insurer  must  obtain 
authorization  to  file  electronically  by 
registering  with  the  Commission.  An 
individual  account  number  and 
password  for  computer  access  will  be 
issued  to  each  registered  insurer. 

(c)  All  files  to  be  transmitted  must  be 
in  an  ASCII  delimited  format,  i.e.,  all 


records  must  have  the  same  number  of 
fields  separated  by  commas.  Any  field 
that  contains  commas  must  also  be 
enclosed  in  double  quotation  marks  ("). 
Numeric  fields  must  be  presented 
without  internal  commas  and  without 
leading  zeros  or  blanks.  The  record 
layouts  for  electronic  fifing  transactions 
are  as  described  in  the  following  table: 


Fieldname 


Electronic  Insurance  Filing  Transactions 


Record  Type „ 

Insurer  Numt)er 

Filing  Type 

ICC  Docket  Uurrber  . 

Insured  d^a  Name 

Insured  Legal  Name 

Insured  P.O.  Box/Route  

Insured  Building,  Suite,  etc.  , 

Insured  Street  Address 

Insured  City  „ „ 

Insured  State „ 

Insured  Zip  Code 

Fomi  Code 

Primary  or  Excess  Coverage 

Limit  of  Liat>ility 

Underiytng  Lirrat  of  LiatxIity  .. 

Effective  Date 

Policy  Number „ 


No.  of  po- 
sitions 


1  Numeric 
8  Numeric 
1  Numeric 


8  Text 
60  Text 
120  Text 
30  Text 
30  Text 
30  Text 
45  Text 
2  Text 
10  Text 
10  Text 
1  Text 
5  Numeric 
5  Numeric 
8  Text 
25  Text 


Description 


1  Filing  

2  Cancellation !."I!"!"!!!]Z!!!!!""'".!""" 

ICC  Assigned  Insurer  Number  (Honw  Office)  WVitti  Sutfixjl^iing  Office).  H 

Different,  e.g.  12345-01. 
1  -  BI&PD _ 

2 -Cargo ... !...."!"!!!!!!!!"!!!!"!!!!!!"!!!""! 

3  »  Bond »..„ „ ™„..... „..„ 

4  ■  Trust  Fund „ ^^^2 

ICC  Assigned  MC  or  FF  Number e.g.,  MC00004S -'"I"!Z""!!".!""I""" 

Doing  Business  As  Name  If  Different  From  Legal  Name . 

Legal  Name „ 

If  applicable  ^ „. 

If  applicat)»e  , „ „_ J..!"!!"™..III_..!!!!!™!. 

If  applicable  "..ZZ...~~~.^^.!~.... 

If  Mexican  canier  induda  state  vMitf»  city "..1ZZ..S.I.Z. 

If  Mexican  carrier  enter  MX  for  state  „ 


BMC-91,  BMC-91X.  BMC-34.  BMO-35,  etc _... 

P  or  E— M  BMC-91 X  indicator  of  primary  or  excess  policy 

$  in  Thousands 

$  in  Thousands  (will  default  to  $000  if  Primary)  

MMJDD/Yy  Format  for  both  Fifing  or  Cancellation  


Required 
F<=fiiing 

C=cance< 
B=both 


(d)  All  registered  insurers  agree  to 
furnish  upon  request  to  the  Commission 
a  duplicate  original  of  any  policy  (or 
poUcies)  and  all  endorsements,  surety 
bond,  trust  fund  agreement,  or  other 
filing. 

PART  1084— SURETY  BONDS  AND 
POUCIES  OF  INSURANCE 

3.  The  authority  citation  for  part  1084 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  10102, 10321  and 
10927:  5  U.S.C  553. 

4.  A  new  §  1084.10  is  proposed  to  be 
added  to  read  as  follows: 

§  1084.10    Electronic  filing  of  surety  bonds, 
certificates  of  Insurance  and  cancellations. 

Insurers  may,  at  their  option  and  in 
accordance  with  the  requirements  and 
procedures  set  forth  at  49  CFR  1043.12, 
file  certificates  of  insurance,  surety 


bonds,  and  other  securities  and 
agreements  electronically. 

IFR  Doc.  94-29958  Filed  12-5-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER  On  occa<ion. 

contains  documents  other  than  rules  or  Small 

proposed  rules  that  are  applicable  to  the  responses; 

putJiic.  Notices  of  hearings  and  investigations,  Gary 

committee  nieetings,  agency  decisions  and 

rulings,  delegations  of  authority,  filing  of 

petitions  and  applications  and  agency 

statements  of  organization  and  functions  are 

examples  of  dooinients  appearing  in  this 

section. 


hi  sinesses  or  organizations;  60 

21 .000  hours. 
Allfcn  (202)  720-0665. 


Farm 
7CFR1 
Mediation-Program 
On  occa  >ion. 


State  or 
responses 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

IDecember  2. 1994. 

The  Depeitment  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  tist  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection: 

(2)  Title  of  the  information  collection; 

(3)  Form  niunber(s).  if  applicable; 

(4)  How  often  the  information  is 
requested; 

(3)  Who  will  be  required  or  asked  to 
report; 

(6)  An  estimate  of  the  number  of 
responses; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the 
information; 

(8)  Name  and  telephone  number  of 
the  agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
i;SDA,  OIRM,  Room  404-W  Admin. 
BUig.,  Washington.  D.C.  20250,  (202) 
690-2118. 

Revision 

•  Food  and  Nutrition  Service 
Vendor  Activity  Monitoring  Profile 

(VAMP)  data— Addendum  FNS— 675. 
675B. 

Recordkeeping;  Annually. 

State  or  local  governments;  8 1 
responses;  653  hours. 

Laurie  Hickersori  (703)  305-2715. 

•  Rural  Electrification  Administration 
State  Telecommunications  AGENCY:  I: 

WodHmization  Plan.  Comnicrc 


Extension 

•  Farme  -s  Home  Administration. 
7  CFR  11  30-C,  Management  and 

Supervisio  a  of  Multiple  Family  Housing 
Borrowers  and  Grant  Recipients. 

FmHA  4 I4-27A;  1944-8,  25,  27.  29; 
1930-5.  7,  B;  1951-29. 

Recordk  teping;  On  occasion: 
Monthly. 

Individiials  or  households;  State  or 
local  govei  nments;  Farms;  Businesses  or 
other  for-p  rofit;  Non-profit  Institutions: 
Small  busfiesscs  or  organizations; 
2.482.265  tesponses;  2.218.740  hours. 

Jack  Hokton  (202)  720-9736. 

•  Farmss  Home  Administration. 
7  CFR  lisi-L.  Servicing  Cases  Where 

Unauthori  :ed  Loan  or  Other  Financial 
Assistance  was  Received — Farmers 
Programs. 

On  occasion. 

Farms; 
Small  busi 


usinesses  or  other  for-profit; 
lesses  or  organizations;  1 ,535 
responsesd  1.535  hours. 

Jack  Ho|iton  (202)  720-9736. 

Home  Administration 
46-A,  Agricultural  Loan 


ocal  governments;  108 
612  hours. 


Jack  Ho  ston  (202)  720-9736. 
New  ColU  ction 

•  Anlm  il  and  Plant  Health  Inspection 
Service:  F  ideral  Plant  Pest  and  Noxious 
Weed  Reg  ilations — Addendum  2. 

On  occasion. 

State  orlocal  governments;  Farms; 
Businesse ;  or  other  for-profit;  Small 
or  organizations;  14 
24  hours. 

Matthe\|r  H.  Royer  (301)  436-8896. 
Donald  E.  1  lulcher. 

Deputy  Def  artnwntdl  Clearance  Officer. 
|FR  Doc.  94  -29961  Filed  12-5-94;  8:45  ami 
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DEPARTIf  EMT  OF  COMMERCE 

the  Census 
94111774317] 

Retail  Trade  Survey 

ureau  of  the  Census. 


ACTION:  Notice  of  Determination. 

SUMIMARY:  In  accordance  with  Title  13, 
United  States  Code.  Sections  182.  224, 
and  225, 1  have  determined  that  the 
Census  Bureau  needs  to  collect  data 
covering  annual  sales,  year-end 
inventories,  purchases,  and  accounts 
receivables  to  provide  a  sound  statistical 
basis  for  the  formation  of  policy  by 
various  government  agencies.  These 
data  also  apply  to  a  variety  of  public 
and  business  needs.  This  annual  sur\ey 
is  a  continuation  of  similar  retail  trade 
surveys  conducted  each  year  since  1951 
(except  1954).  It  provides,  on  a 
comparable  classification  basis,  annual 
sales,  purchases,  and  accoimts 
receivable  balances  for  1994,  and  year- 
end  inventories  for  1993  and  1994. 
These  data  are  not  available  publicly  on 
a  timely  basis  from  nongovernmental  or 
other  governmental  sources. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Ronald  Piencykoski  or  Dorothy 
Engleking  on  (301)  763-5294. ' 

SUPPt^MENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  take 
surveys  necessary  to  furnish  current 
data  on  the  subjects  covered  by  the 
major  censuses  authorized  by  Title  13, 
United  States  Code.  This  survey  will 
provide  continuing  and  timely  national 
statistical  data  on  retail  trade  for  the 
period  between  economic  censuses.  The 
1992  Economic  Censuses  are  currently 
being  tabulated.  The  data  collected  in 
this  survey  will  be  within  the  general 
scope  and  nature  of  those  inquiries 
covered  in  the  economic  census. 

The  Census  Bureau  will  require  a 
selected  sample  of  firms  operating  retail 
establishments  in  the  United  States 
(with  sales  size  determining  the 
probability  of  selection)  to  report  in  the 
1994  Annual  Retail  Trade  Sun'ey.  We 
Will  furnish  report  forms  to  the  firms 
covered  by  this  survey  and  will  require 
their  submissions  within  thirty  days 
after  receipt.  The  sample  will  provide, 
with  measurable  reliability,  statistics  on 
the  subjects  specified  above. 

This  survey  was  cleared  by  the  Office 
of  Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act.  Public  Law  96-511,  as 
amended,  and  was  cleared  under  OMB 
Control  No.  0607-0013.  We  will  provide 
copies  of  the  form  upon  UTitten  request 
to  the  Director.  Bureau  of  the  Census. 
Washington,  DC  20233. 
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Based  upon  the  foregoing,  I  have' 
directed  that  an  annual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  November  18, 1994. 
Martha  Famswordi  Riche, 

Director,  Bureau  of  the  Census. 

[FR  Doc.  94-29944  Filed  12-5-94:  8:45  am] 
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[Docket  Number  941 1 23-4323] 
Transportation  Annual  Survey 

AGENCY:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  Consideration. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  the  Census  is  considering 
a  proposal  to  conduct  the  1994 
Transportation  Annual  Survey  under 
the  authority  of  Title  13,  United  States 
Code,  Sections  131, 182,  224,  and  225. 
On  the  basis  of  information  and 
recommendations  received  by  the 
Bureau  of  the  Census,  the  data  have 
significant  application  to  the  needs  of 
the  public  and  industry  and  are  not 
available  from  nongovernmental 
sources.  We  will  provide  national 
estimates  of  the  dollar  volume  of 
revenue  and  expenses  for  the  for-hire 
trucking  and  public  warehousing 
industries,  as  well  as  inventories  of 
revenue-generating  equipment  for  the 
trucking  industry. 

Effective  with  the  1994  survey,  the 
Census  Bureau  proposes  changes  to  the 
trucking  questionnaires.  We  propose  to 
adopt  a  more  descriptive  name  for  this 
survey  and  add  questions  that  will 
allow  publication  of  data  on  miles 
traveled,  weight  of  shipments,  and 
revenue  from  transborder  shipments. 
DATES:  Any  suggestions  or 
recommendations  concerning  the 
proposed  survey  should  be  submitted  in 
writing  by  January  5, 1995. 

ADDRESSES:  Director,  Bureau  of  the 
Census,  Washington,  D.C.  20233. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Zabelsky,  Chief.  Current 
Services  Branch.  Services  Division,  on 
(301) 763-5528. 

SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  conduct 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  Title  13  of  the 
United  States  Code.  This  survey  will 
provide  continuing  and  timely  national 
statistical  data  on  the  for-hire  trucking 
and  public  warehousing  industries  for 
the  period  between  the  economic 
censuses.  The  next  economic  census  is 
in  1997.  The  data  collected  in  this 


survey  will  be  within  the  general  scope, 
type,  and  character  of  those  inquiries 
covered  in  the  economic  censuses. 
Preliminary  information  and 
recommendations  received  by  the 
Bureau  of  the  Census  indicate  that  the 
data  have  significant  application  to  the 
informational  needs  of  government 
agencies,  the  public,  and  the 
transportation  industries.  Fualhermore. 
these  data  are  not  publicly  available 
from  other  sources  on  a  continuing 
basis. 

The  Bureau  of  the  Census  needs 
reports  only  from  a  limited  sample  of 
trucking  and  warehousing  firms  in  the 
United  States.  The  probability  of  a 
firm's  selection  is  based  on  revenue  size 
(estimated  from  payroll).  The  sample 
will  provide,  wiUi  measurable 
reliability,  statistics  on  the 
aforementioned  industries.  We  will  mail 
report  forms  to  the  firms  covered  by  this 
survey  and  require  their  submission 
within  thirty  days  after  receipt. 

This  survey  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act.  Public  Law 
96-511,  as  amended.  Copies  of  the 
proposed  forms  are  made  available  on 
request  to  the  Director.  Bureau  of  the 
Census,  Washington.  D.C.  20233. 

Dated:  November  26. 1984. 
Martha  Famsworth  Riche, 
Director,  Bureau  of  the  Census. 
|FR  Doc.  94-29943  Filed  12-5-94;  8:45  amj 
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Foreign-Trade  Zones  Board 
[Docket  38-94] 

Foreign-Trade  Zone  77,  Memphis,  TN; 
Application  for  Subzone  Status 
Brottter  Industries  (U.S.A.)  Inc. 
(Typewriters  and  Word  Processors) 
Bartiett,  TN 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Memphis, 
Tennessee,  grantee  of  FTZ  77, 
requesting  special-purpose  subzone 
status  at  the  typewriter  and  word 
processor  manufacturing  facilities  of 
Brother  Industries  (U.S.A.)  hic.  (Brother) 
(a  subsidiary  of  Brother  International 
Corporation  (BIC))  located  in  Bartiett, 
Tennessee.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u).  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  November 
22. 1994. 

The  Brother  facilities  include  a 
manufacturing  site  (231,000  sq.  ft..  25 


acres)  located  at  Brother  Boulevard  and 
Highway  64,  Bartiett,  and  a  nearby  BIC 
warehouse  (270.000  sq.  ft.,  20  acres) 
located  at  3131  Appling  Road,  Bartiett 
Both  sites  are  within  the  Bartiett 
Municipal  Industrial  Park.  The  facilities 
(520  employees)  are  used  to 
manufacture  electric  and  automatic 
typewriters  and  word  processors. 
Certain  components  are  sourced  from 
abroad,  including  circuit  boards,  disk 
drives,  signalling  devices,  motors, 
integrated  circuits,  capacitors,  diodes, 
transistors,  resistors,  wire,  cable, 
springs,  steel  fasteners,  pulleys  and 
gears.  It  is  estimated  that  foreign  status 
merchandise  would  represent  50  to  60 
percent  of  total  product  value. 

Zone  procedures  would  exempt 
Brother  from  Customs  duty  payments  on 
parts  and  materials  used  in  finished 
products  that  are  exported.  On  its 
domestic  sales,  the  company  would  be 
able  to  choose  the  finished  product  duty 
rates  (zero  to  2.2%).  The  duty  rates  on  ' 
components  average  4  percent.  The 
application  indicates  that  the  savings 
from  zone  procedures  would  help 
improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  .Staff 
has  been  appointed  examiner  to 
investigate  the  appUcation  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretarv'  at  the  address 
below.  The  closing  period  for  their 
receipt  is  (60  days  from  date  of 
publication].  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
February  21, 1995). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations. 

Office  of  the  Area  Port  Director.  U.S. 
Customs  Service.  3150  Tchulahoma, 
Suite  1.  Memphis.  Tennessee  38118. 

Office  of  the  Executive  Secretarj-, 
Foreign-Trade  Zones  Board,  Room 
3716.  U.S.  Department  of  Commerce. 
14th  Street  &  Constitution  Avenue, 
NW.  Washington,  DC  20230. 

Dated:  November  28. 1994. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  94-29995  Filed  12-5-94;  8:45  ami 
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International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

AGENCY:  Impart  Administration, 
International  Trade  Administration, 
Department  of  Conmierce. 
ACTION:  Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 


Order.  Fin<  ing,  or  Suspended 
Investigati(  n. 


BACKGROUI^:  Each  year  during  the 
anniversar]  month  of  the  publication  of 
an  antidun  ping  or  coimtervaihng  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  action  771(9)  of  the  Tariff 
Act  of  193( ,  as  amended,  may  request, 
in  accorda  ce  vtrith  section  353.22  or 
355.22  oft  le  Department  of  Commerce 
(the  Department)  Regulations  (19  CFR 


353.22/355.22  (1993)).  that  the 
Department  conduct  an  administrative 
review  of  that  antidimiping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

OPPORTUNITY  TO  REQUEST  A  REVIEW:  Not 
later  than  December  31.  1994,  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  December  for  the 
following  periods: 


Antidumping  dti  y  proceedings 


Period 


BRAZIL:  Certain  Cartx>n  Steel  Butt-Wetd  Pipe  Fittings  (A-35lf€02) 

CANADA:  Elemental  Sulptmr  (A-l  22-047)  

GERMANY:  Animal  Glue  and  Inedible  Gdatin  (A-42&-062)  .. 

INDIA:  Stainless  Steel  Wire  Rods  {A-533-808)  

JAPAN: 

Certain  SmaN  Business  Telephone  Systems  and  Subassemblies  Thereof  (A-588-809) 

Celluiar  Mobile  Telephones  and  Subassemblies  (A-588-  05) 

Certain  Electric  Motors  of  150-500  Horsepower  (A-588-491) 

Drafting  Machines  and  Parts  Thereof  (A-588-81 1 )  .. 

Poiychloroprene  Rubber  (A-58&-046) 

Steel  WnSnm  for  Prestressed  Conaete  (A-58&-069] 

MEXICO:  Porcelairvon-Steel  Cooking  Ware  {A-21-504) 

NEW  ZEALAND:  Low-Fuming  Brazing  Cooper  Rod  and  Wire 

SWEDEN:  Seantess  &  Welded  Stainless  Steel  Hollow  Produ^  (A-41-603) 

TAIWAN: 

Certain  Carbon  Steel  Butt-Weid  Pipe  Fittings  (A-583-603) 

Certain  Smalt  Business  Telephone  Systems  and  Subassemblies  Thereof  (A-583-806) 

Certain  Welded  Stainless  Steel  Pipe  (A-583-815)  ... 

Porcelain-oo-Steel  Cootcing  Ware  (A-583-508)  

THE  PEOPLE'S  REPUBLIC  OF  CHINA: 

Celling  Fans  (A-570-607) 

Porcelain-on-Steel  Cooking  Ware  (A-570-506) 

THE  REPUBLIC  OF  KOREA: 

Certain  WekJed  Stainless  Steel  Pipes  (A-580-810)  . 

Photo  Albums  and  Filler  Pages  (A-580-51) 

VENEZUELA:  Aluminum  Sulfate  (A-307-61)  


12/1/93-11/30/94 

12/1/93-11/30/94 

12/1/93-11/30/94 

5/7/93-1 1/30/94 


A-61 4-502) 


12/1/93-1 
12/1/93-1 
12/1/93-1 
12/1/93-1 
12/1/93-1 
12/1/93-1 
12/1/9^1 
12/1/93-1 
12/1/93-1 


1/30/94 

1/30/94 

1/30/94 

1/30/94 

1/30/94 

1/30/94. 

1/30/94 

1/30/94 

1/30/94 


Countervailing  (^uty  proceedings 

MEXICO:  Po«telain-on-Steel  Cookware  (C-21-505)  

VENEZUELA:  Aluminum  Sulfate  (C-307-602)  


12/1/93-1 1,'30/94 
12/1/93-11/30/94 
12/1/93-11/30/94 
12/1/93-11/30/94 

12/1/93-11/30/94 
12/1/9a-1 1/30/94 

12/1/93-11/30/94 
12/1/93-11/30/94 
12/1/93-11/30/94 


1/1/94-12/31/94 
1/1/93-12/31/93 


in  accordance  with  sections  353.22(a) 
and  355.22(a)  of  the  regulations,  an 
interested  party  as  defined  by  353. 2(k) 
may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
rpview.  For  antidumping  reviews,  the 
interested  party  must  specify  for  which 
individual  producers  or  resellers 
covered  by  an  antidumping  finding  or 
order  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Set.retary  to  review  those 
particular  producers  or  resellers.  If  the 
interested  party  intends  fur  the 
Secretary  to  review  sales  of  merchandise 
by  a  reseller  (or  a  producer  if  that 
producer  also  resells  merchandise  from 
other  suppliers)  which  were  produced 
in  more  than  one  country  of  origin,  and 
each  country  of  origin  is  subject  to  a 
stsparale  order,  then  the  interested  party 
must  state  specifically  which  reseller(s) 
tiiid  which  countries  of  origin  for  each 
n-stiller  the  request  is  intended  to  cover. 


Seven  o  pies  of  the  request  should  be 
submitted  to  the  j^ssistant  Secretary  for 
Import  Adniinistration,  International 
Trade  Adr  tinistration,  room  B-099,  U.S. 
Departmet  t  of  Commerce,  Washington. 
DC  20230.  The  Department  also  asks 
parties  to  i  crve  a  copy  of  their  requests 
to  the  Offi  ;e  of  Antidumping 
Complian(  e.  Attention:  John  Kugelman. 
in  room  31  65  of  the  main  Commerce 
Building,   'urther.  in  accordance  with 
section  35  J.31(g)  or  355.31(g)  of  the 
regulation  ;,  a  copy  of  each  request  must 
i>e  served  )n  every  party  on  the 
Departmei  it's  ser\'ice  list 

The  Dc]  artment  will  pubUsh  in  the 
Federal  R  agister  a  notice  of  "Initiation 
of  Antidui  nping  (Countervailing)  Duty 
AdminisU  ilive  Review."  for  requests 
received  t  y  December  31, 1994.  If  the 
Departme  it  does  not  receive,  by 
December  31, 1994.  a  request  for  review 
of  entries  :o\  ered  by  an  order  or  finding 
listed  in  t  lis  notice  and  for  the  period 


identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those. entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to, 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  Decemtwr  1. 1994. 
{oseph  A.  5»petrini. 

Deputy  Assistant  Secretary  for  Complkince. 
|FR  Doc.  94-2?>993  Filed  12-.'>-94;  8:45  ami 
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[A-823-8051 

Notice  Of  Rnal  Determination  of  Sales 
at  Less  Than  Fair  Value: 
Siiicomanganese  From  Ukraine 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  6.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann  or  Donna  Berg,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-5288  or  (202)  482- 
0114,  r«spectively. 

FINAL  DETERMINATION:  We  determine  that 
siiicomanganese  from  Ukraine  is  being, 
or  is  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  preliminary  determination 
and  postponement  of  the  final 
determination  of  this  investigation  on 
June  10,1994  (59  FR  14851,  June  17. 
1994),  the  following  events  have 
occurred: 

On  June  20, 1994.  the  petitioners. 
Elkem  Metals  Company  and  the  Oil, 
Chemical,  &  Atomic  Workers,  Local  3- 
639,  alleged  that  the  Department  of 
Commerce  (the  Department)  had  made 
significant  ministerial  errors  in  our 
preliminary  determination  calculations. 
After  reviewing  the  allegation,  we 
determined  that  the  errors  made  were 
not  "significant"  within  the  meaning  of 
section  353.15(g)(4)(ii)  of  the  proposed 
regulations  (55  FR  9048  (March  9. 
1990)). 

On  July  8,  1994,  the  petitioners 
alleged  that  the  Department  had  not 
carried  forward  all  of  the  corrected 
numbers  and  that  a  complete 
recalculation  would  constitute  a 
"significant"  ministerial  error  (i.e..  a 
change  of  more  than  five  absolute 
percentage  points  and  more  than  25 
percent  of  the  dumping  margin 
calculated  in  the  original  preliminary 
determination).  On  reexamination,  we 
agreed  that  this  error  had  been  made, 
and  that  the  recalculation  would  result 
in  a  significant  change  to  the  margin. 
Thus,  on  July  19, 1994,  we  amended  the 
preliminary  determination  (59  FR 
18167,  July  26, 1994). 

We  conducted  the  factory  arid  sales 
verifications  of  the  Nikopol  Ferroalloys 
Plant  (Nikopol)  and  the  Zaporozhye  ' 


Ferroalloys  Works  (Zaporozhj-e)  during 
the  period  September  26  through  30, 
1994. 

On  September  30,  1994,  the 
Department  and  the  Government  of 
Ukraine  initialled  an  agreonent  that,  if 
ultimately  accepted  by  the  Department, 
would  suspend  the  antidumping 
investigation  on  siiicomanganese  from 
Ukraine. 

Petitioners  submitted  a  case  brief  on 
October  11, 1994. 

On  October  31, 1994,  the  Department 
suspended  the  investigation  by 
accepting  an  agreement  with  the 
Goverrmient  of  Ukraine  pursuant  tct 
section  734(1)  of  the  Act.  (See  Notice  to 
the  Federal  Register  of  Antidumping: 
Siiicomanganese  from  Ukraine; 
Suspension  of  Investigation,  signed 
November  21, 1994).  Both  the 
petitioners  and  the  respondents  in  this 
investigation  filed  requests  on 
November  1, 1994,  pursuant  to  section 
734(g)  of  the  Act,  that  the  antidumping 
investigation  be  continued. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  siiicomanganese. 
Siiicomanganese,  which  is  sometimes 
called  ferrosilicon  manganese,  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon,  and  iron,  and 
normally  containing  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur. 
Siiicomanganese  generally  contains  by 
weight  not  less  than  four  percent  iron, 
more  than  30  percent  manganese,  more 
than  eight  percent  silicon  and  not  more 
than  three  percent  phosphorous.  All 
compositions,  forms  and  sizes  of 
siiicomanganese  are  included  vdthin  the 
scope  of  this  inv'estigation,  including 
siiicomanganese  slag,  fines  and 
briquettes.  Siiicomanganese  is  used 
primarily  in  steel  production  as  a  source 
of  both  silicon  and  manganese.  This 
investigation  covers  all 
siiicomanganese,  regardless  of  its  tariff 
classification.  Most  siiicomanganese  is 
currently  classifiable  under  subheading 
7202.30.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Some  siiicomanganese  may  also 
currently  be  classifiable  under  HTSUS 
subheading  7202.99.5040.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigaticm 

The  period  of  investigation  is  June  1, 
1993,  through  November  30, 1993. 


Ukraine's  Status  as  a  Non-Ktarfcet 
Economy 

The  Department  determined  in 
Ferrosilicon  fitjm  Ukraine  (see  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Ferrosilicon  From 
Kazakhstan  and  Ukraine  58  FR  13050. 
March  9. 1993)  that  Ukraine  is  a  non- 
market  economy  (NME).  A  designation 
as  an  NME  remains  in  effect  until 
revoked  by  the  Department  [see  section 
771(18)(C)  of  the  Act).  No  party  has 
contested  Ukraine's  designation  as  an 
NME  in  this  investigation. 

Best  Information  Available  (BLA) 

In  investigations  involving  imports 
from  non-market  economy  countries, 
unless  respondents  request  and  qualif> 
for  separate  rates,  we  apply  the  same  ' 
rate  to  all  exports  from  that  country. 
Since  neither  respondent  in  this  case 
qualified  for  separate  rates,  they  will  be 
treated  as  a  single  respondent  for 
purposes  of  assigning  an  antidumping 
margin. 

Although  the  respondents  did  attempt 
to  cooperate  with  the  Department's 
requests  for  documents  during  their 
respective  verifications,  they  were  not 
able  to  provide  the  hill  range  of 
documentation  necessary  for  the 
Department  to  establish  the  accurat  y 
and  completeness  of  the  information 
provided  (see  verification  reports). 
Therefore,  the  Department  must  as.si^.-, ,. 
dumping  margin  on  the  basis  of  BLa! 
pursuant  to  section  776  (b)  and  (r )  of  thp 
Act. 

In  determining  what  rate  to  use  as 
BIA.  the  Department  applies  a       * 
methodology  which  has  been  upheld  by 
the  Court  of  Appeals  for  the  Federal 
Circuit  in  Allied-Signal  v.  United  St„:t-f. 
996  F.2d  1185  (Fed.  Qr.  1993). 
Specifically,  in  the  case  where  th»-fp  iv 
only  one  respondent,  and  that 
respondent  has  been  coopjerative,  th«? 
Department  assigns  as  BIA  the  higher  of 
(a)  the  estimated  margin  foimd  in  the 
preliminary  determination,  or  (b)  ihn 
margin  in  the  petition.  (Final 
Determination  of  Sales  at  Less  than  F.iir 
Value:  Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany.  54  FR  18992, 19033  (May  3. 
^989)).  Accordingly,  the  Department  is 
using  as  BIA  the  estimated  margin 
calculated  in  the  preliminary 
determination  [i.e.,  163  percent). 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  attempted  to  verify  inform.itifn 
provided  by  respondents  by  using 
standard  verification  procedures. 
including  the  examination  of  sales  an.l 
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accounting  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 
However,  as  noted  above,  we  were  not 
able  to  verify  the  accuracy  and 
completeness  of  the  respondents' 
submissions. 

Critical  Circumstances 

On  June  10, 1994,  we  preliminarily 
found  that  critical  circumstances  exist 
for  the  two  respondents  in  this 
investigation. 

Pursuant  to  section  733(e)(1)  of  the 
Act,  we  based  the  preliminary  decision 
on  a  finding  of  (1)  a  petition  margin 
(123.02  percent)  in  excess  of  25  percent, 
and  (2)  a  massive  increase  in  imports.  It 
should  be  noted  that  the  second  part  of 
this  finding,  a  massive  increase  in 
imports,  was  based  on  BIA  because  one 
respondent,  Nikopol,  did  not  provide 
adequate  information  (59  FR 14852. 
June  17, 1994). 

For  the  final  determination,  we  have 
received  no  information  that  would  lead 
us  to  change  our  preliminary 
determination  of  critical  circumstances. 
We  have  continued  to  use  BIA  as  the 
basis  for  our  determination  with  regard 
to  a  massive  Increase  in  imports,  and  we 
determine  that  critical  circiunstances 
exist  for  all  exporters  in  this 
investigation. 

Interested  Party  Comments 

Comment  1:  The  petitioners  assert 
that  the  Department  should  assign  a  BIA 
margin  at  a  rate  higher  than  the  petition 
rate  of  125.3  percent  because  the 
petition  rate  was  not  high  enough  to 
induce  the  respondents  to  prepare  for 
the  verifications.  The  petitioners 
propose  that  BIA  should  be  based  on  the 
amended  preliminary  determination 
margin  of  163.00  percent  because  that 
margin  is  based  on  data  supplied  to  the 
Department  by  the  respondents. 

DOC  Position:  We  agree  with  the 
petitioners.  (See  the  BIA  section  of  this 
notice.) 

Suspension  of  Liquidation 

Consistent  with  section  734(f)(2)(A)  of 
the  Act,  the  suspension  of  liquidation  of 
all  entries,  entered  or  withdraw^a  from 
warehouse  for  consumption,  of 
silicomanganese  from  Ukraine,  will  not 
now  be  reimposed.  Suspension  of  ^ 

liquidation  will  be  reinstated  only  if  the 
International  Trade  Commission  (ITC) 
issues  an  affirmative  injury 
determination  and  the  Department 
terminates  the  agreement  suspending 
this  investigation. 

ITC  NotifiGation 

In  accordance  with  section  733(d)  of 
the  Act.  we  have  notified  the  ITC  of  our 


determini  tion.  The  ITC  will  now 
determin(  ,  within  45  days,  whether 
these  imp  oris  are  materially  injuring,  or 
threaten  i  laterial  injury  to,  the  U.S. 
industry.  |f  the  ITC  determines  that 
material  itijury,  or  threat  of  material 
injury,  dc  as  not  exist,  the  proceeding 
will  be  te  minated.  If  the  ITC 
determini  s  that  such  injury  does  exist, 
the  suspe  ision  agreement  will  remain 
in  force  a  id  the  Department  will  not 
issue  an  t  ntidumping  duty  order. 
Consister  t  with  section  734(f)(3)(B)  of 
the  Act,  t  le  Department  will  not  issue 
an  order,  so  long  as  the  agreement 
remains  i  i  force. 

Notificat  on  to  Interested  Parties 

This  n(  tice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administj  ative  protective  order  (APO)  of 
their  resp  Dnsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordan  :e  with  19  CFR  353.34(d). 
Failure  t(  comply  is  a  violation  of  the 
APO. 

This  d«  termination  is  published 
pursuant  to  section  735(d)  of  the  Act.  19 
use  167;  d(d).  and  19  CFR  353.20(a)(4). 

Dated:  ^  ovember  30. 1994. 

Susan  G.  I  sserman. 

Assistant;  ecretaiy  for  Import 
Administr  ition. 

(PR  Doc.  9 1-29994  Filed  12-5-94;  8:45  am! 
BIUING  COI  E  3S10-OS-P 


National 


nstitute  of  Standards  and 


Technolqgy 

[Docket  Mb.  941114-4314] 

RIN  0693-  ^B23 

Propose)  I  Federal  Infonnation 
Process!  ig  Standard  (FIPS)  for  Federal 
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Requirer  lents  for  Telecommunications 

AGENCY:  National  Institute  of  Standards 
and  Tech  nology  (NIST),  Commerce.  - 
ACTION:  ^  otice;  Request  for  comments. 


SUMMARYt  A  Federal  Information 
Processing  Standard  (FIPS)  for  Federal 
BuildinglGrounding  and  Bonding 
Requirements  for  Telecommimications 
is  being  proposed.  This  proposed 
standard  specifies  a  uniform  grounding 
and  bonding  infrastructure  for  Federal 
building! .  The  grounding  and  bonding 
infrastrui  lure  is  consistent  with  the 
cabling  ti  »pology  specified  in  FIPS  PUB 

174,  Fed  (ral  Building 

Telecom  nunications  Wiring  Standard 
(ANSI/E^mA-568-1991),  and 
installed  in  accordance  with  FIBS  PUB 

175,  Federal  Building  Standard  for 


Telecommunications  Pathways  and 
Spaces  (ANSI/EIA/TIA-569-1990). 

This.proposed  FIPS  adopts  a 
voluntary  industry  standard  (ANSI/TIA/ 
EIA-607-1994)  that  was  developed  with 
Federal  participation  and  coordinated 
by  the  Federal  Telecommunications 
Standards  Committee,  an  interagency 
committee  administered  by  the  National 
Communications  System.  The  purpose 
of  this  notice  is  to  solicit  views  from  the 
public,  manufacturers,  and  State  and 
local  governments  so  that  their  views 
can  be  considered  prior  to  the 
submission  of  this  proposed  FIPS  to  the 
Secretar>'  of  Commerce  for  review  and 
approval. 

This  proposed  FIPS  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice.  Interested  parties  may 
obtain  copies  of  the  specifications 
(ANSI/TIA/EIA-607-1994)  from  Global 
Engineering  Documents.  Suite  400, 1990 
M  Street,  NW.  Washington,  DC  20036, 
telephone  1-800-854-7179  or  202-429- 
2860:  FAX  202-331-0960. 

DATES:  Comments  on  this  proposed  FIPS 
must  be  received  on  or  before  March  7, 
1995. 

ADDRESSES:  Written  comments 
concerning  the  adoption  of  this 
proposed  FIPS  should  be  sent  to: 
Director.  Computer  Systems  Laboratory. 
ATTN:  Proposed  FIPS  for  Grounding 
and  Bonding.  Technology  Building, 
Room  B-154,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility.  Room  6020.  Herbert 
C.  Hoover  Building.  14th  Street  between 
Peimsylvania  and  Constitution 
Avenues.  NW.  Washington.  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  A.  Glenn  Hanson.  Institute  for 
Telecommunications  Sciences,  National 
Telecommunications  and  Information 
Administration,  325  Broadway,  Boulder, 
CO  80303-3328,  telephone  303-497- 
5449:  FAX  303-497-6982. 
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Dated:  November  29, 1994. 
Samuel  Kramer, 

Associate  Dinctor. 

Proposed  Federal  Information 
Processing  Standards  PuUicatitm 

(date) 

Announcing  the  Standard  for  Federal 
Building  Grounding  and  Bonding 
Requirements  for  Telecommunications 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  af^er 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  Federal  Building 
Groimding  and  Bonding  Requirements 
for  Telecommunications.  (Former  Draft 
Federal  Standard  1093). 

2.  Category  of  Standard. 
Telecommunications  Standard; 
Grounding  and  Bonding. 

3.  Explanation.  This  standard,  by 
adoption  of  ANSI/TlA/ElA-607-1994, 
Commercial  Building  Grounding  and 
Bonding  Requirements  for 
Telecommimications,  specifies  the 
requirements  for  a  uniform 
telecommunications  grounding  and 
bonding  infrastructm-e  that  should  be 
followed  within  Federal  buildings 
where  telecommimications  equipment 
is  installed.  The  standard  provides  the 
requirements  for  a  ground  reference  for 
telecommunications  systems  within  the 
telecommimications  entrance  facility, 
the  telecommunications  closet,  and 
equipment  room;  it  also  provides  the 
requirements  for  bonding  and 
connecting  pathways,  cable  shields, 
conductors,  and  hardware  at 
telecommunications  closets,  equipment 
rooms,  and  entrance  facilities. 

This  standard  supports  the 
telecommunications  infrastructure 
which  encompasses 
telecommunications  equipment  spaces, 
cable  pathways,  grounding,  wiring, 
termination  hardware,  and  other 
devices,  and  which  provides  the  basic 
support  for  the  distribution  of  all  forms 
of  infonnation  within  a  building  or 
campus. 

The  grounding  and  bonding  approach 
described  in  this  standard  is  consistent 
with  the  cabling  topology  specified  in 
Federal  Information  Pra:essing 
Standards  Publication  (FIPS  PUB)  174, 
Federal  Building  Telecommunications 
Wiring  Standard  (ANSI/EIA/TL\-568- 
1991)  and  installed  in  accordance  with 
Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  175, 


Federal  Building  Standard  for 
Telecommunications  Pathways  and 
Spaces  (ANSI/EL\/TIA-569-1990). 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  National 
Communications  System,  Office  of 
Technology  and  Standards. 

6.  Related  Documents. 

a.  Federal  Infonnation  Resources 
Management  Regulations  subpart  201- 
20.303,  Standards,  and  subpart  201- 
39.1002,  Federal  Standards. 

b.  Federal  Standard  1037B,  Glossary 
of  Telecommunications  Terms. 

c.  Federal  Information  F^ocessing  " 
Standards  Publication  (FIPS  PUB)  174, 
Federal  Building  Telecommunications 
Wiring  Standard  (Former  Draft  Federal 
Standard  1090). 

d.  Federal  Information  Processing 
Standards  Pubfication  (FIPS  PUB)  175, 
Federal  Building  Standard  for 
Telecommunications  Pathways  and 
Spaces  (Former  Draft  Federal  Standard 
1091). 

e.  Federal  Infonnation  Processing 
Standards  Publication  (FIPS  PUB)  176. 
Residential  and  Light  Commercial 
Telecommunications  Wiring  Standard 
(Former  Draft  Federal  Standard  1092). 

f.  Federal  Infonnation  Processing 
Standards  PubUcation  (FIPS  PUB)  187. 
Administration  Standard  for  the 
Telecommunications  Infrastructure  of 
Federal  Buildings  (Former  Draft  Federal 
Standard  1094). 

At  the  time  of  publication  of  this 
standard,  the  editions  indicated  above 
were  valid.  All  publications  are  subject 
to  revision,  and  parties  to  agreements 
based  on  this  standard  are  encouraged 
to  investigate  the  possibility  of  applying 
the  most  recent  editions  of  these 
publications. 

7.  Objectives.  The  purpose  of  this 
standard  is  to  facilitate  the  planning, 
design,  and  installation  of 
telecommunications  grounding  systems 
within  a  Federal  government  building 
with  or  without  prior  knowledge  of  the 
telecommimications  systems  that  v/ill 
subsequently  be  installed.  This 
telecommunications  grounding  and 
bonding  infrastructure  supports  a 
multivendor,  multiproduct  environment 
as  well  as  the  grounding  practices  for 
various  systems  that  may  be  installed  on 
customer  premises. 

3.  Applicability.  This  standard  shall 
be  used  by  all  departments  and  agencies 
of  the  Federal  Government  in  the 
design,  maintenance,  renovation,  or 
retrofit  of  telecommunications 
grounding  systems  within  new  or 
existing  Federal  buildings.  Existing 
building  wiring  systems,  especially 
those  installed  prior  to  the  emergence  of 
digital  communications  and  voice/data 


integration,  may  not  readily  accept 
application  of  this  standard. 
Modernization  of  the  existing  pathway, 
space,  and  wiring  systems  to  meet  the 
FIPS  174,  FIPS  175.  FIPS  176.  and  FIPS 
187  infrastructure  standards  may 
require  a  significant  monetary 
expenditure.  Agencies  should  condud  a 
thorough  fadUty  analysis  of  existing 
and  renovated  buildings  to  determine 
the  cost  of  applying  the  standaffds,  and 
develop  a  migration  plan  where  cost 
savings  can  be  achieved.  This  plan  will 
help  to  ensure  timely  and  efficient 
completion  of  the  conversion  process. 
The  result  of  following  this  standard 
will  be  a  telecommunications 
infrastructure  that  supports  advanced 
technology  and  is  compatible  with 
modem  telecommunications  equipment. 
This  standard  is  not  intended  to  hasten 
the  obsolescence  of  telecommunications 
grounding  systems  currently  in  use  in 
Federal  facilities;  nor  is  it  intended  to 
provide  systems  engineering  or 
applications  guidelines. 

9.  Specifications.  This  FIPS  adopts 
ANSI/TL\/EIA-607-1994,  Commercial 
Building  Grounding  and  Bonding 
Requirements  for  Teleconununications, 
The  American  National  Standard 
specifies  the  requirements  for  a  uniform 
telecommunications  entrance  facility. 
the  telecommunications  grounding  and 
bonding  infrastructure  for  a  build^g 
where  telecommunications  equipment 
is  to  be  installed.  Areas  of  the 
infrastructure  include: 

(a)  A  ground  reference  for 
telecommunications  systems  within  the 
telecommunications  entrance  farihty, 
the  telecormnunications  closet,  and 
equipment  room. 

(b)  Bonding  and  connecting  pathways, 
cable  shields,  conductors  and  hardware 
at  telecommunications  closets, 
equipment  rooms,  and  entrance 
facilities. 

(c)  Interconnectivity  to  other  building 
groundine  systems. 

10.  In)plefnentation.  The  use  ofthis 
staiid/jrd  by  Federal  departments  and 
agencies  is  compulsory  and  binding  for 
th«  design,  maintenance,  renovation,  or 
retrofit  of  telecommunications 
grounding  systems  within  new  or 
existing  Federal  buildings,  effective 

(six  (6)  months  after  date  of 

publication  of  final  document  in  the 
Federal  Register). 

Use  of  the  standard  is  recommended 
in  the  telecommunications  grounding 
systems  within  existing  buildings. 

This  standard  should  be  useful  to 
anyone  engaged  in  the  design, 
maintenance,  renovation,  or  retrofit  of 
new  or  existing  buildings.  This  standard 
will  also  be  useful  to  manufacturers  of 
telecommunications  equipment  and  to 
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those  responsible  for  purchasing, 
installing,  or  operating  such  equipment 
and  devices. 

11.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  Section  3506(b) 
of  Title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system  or  related 
telecommimications  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  vmtten 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  Hnding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  Attn:  FIPS 
waiver  Decisions,  Technology  Building, 
Room  B-154;  Gaithersubrg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  the  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  dociunents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C.  Sec. 
552(b),  shall  be  part  of  the  procurement 
doamientation  and  retained  by  the 
agency. 

12.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service. 


U.S.  Depai  ment  of  Commerce, 
Springfielc ,  VA  22161.  (Sale  of  the 
included  s  >ecifications  dociunent  is  by 
arrangemeit  with  the  Electronic 
Industries  Association.)  When  ordering, 
refer  to  Federal  Information  Processing 

Standards  Publication (FIPSPUB 

J,  anp  the  title.  Payment  may  be 


made  by  cleck,  money  order,  purchase 
order,  crec  it  card,  or  deposit  account. 


|FR  Doc.  94 
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University  of  Colorado  Board  of 
Regents;  Vrospective  Grant  of 
Exclusive  >atent  License 

agency:  N  itional  Institute  of  Standards 
and  Techa  alogy.  Commerce. 
ACTION:  N(  lice  of  Prospective  Grant  of 
Exclusive  'atent  License. 


SUMMARY:  !'his  notice  is  in  accordance 
with  35  U.  ;.C.  209(c)(1)  and  37  CFR 
404.7(a)(l   i)  that  the  National  Institute 
of  Standai  is  and  Technology  ("NIST"). 
U.S.  Depa|tment  of  Commerce,  is 
contemplating  the  grant  of  an  exclusive 
license  in  jhe  United  States  to  practice 
the  invention  embodied  in  U.S.  Patent 
Application  07/935,016,  titled, 
"Perflouriikated  Inonomer  Membrane 
Invention!  to  The  Board  of  Regents  of 
the  Univeasity  of  Colorado,  having  a 
place  of  b«|siness  in  Boulder,  Colorado. 
This  inveittion  was  co-developed  by 
employees  of  the  University  of  Colorado 
and  NIST.JThe  inventors'  respective 
patent  rights  in  this  invention  have  been 
assigned  to  The  University  of  Colorado 
and  the  Uiited  States  of  America. 
FOR  FURnCR  INFORMATION  CONTACT: 
Bruce  E.  Mattson,  National  Institute  of 
Standards  and  Technology,  Technology 
Development  and  Small  Business 
Program,  Building  221,  room  B-256, 
Gaithersbirg.  MD  20899. 
SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty-befering  and  will  comply  with 
the  terms  ind  conditions  of  35  U.S.C. 
209  and  3  '  CFR  404.7.  The  prospective 
exclusive  icense  may  be  granted  unless, 
within  six  ty  days  from  the  date  of  this 
published  Notice,  NIST  receives  written 
evidence  i  nd  argument  which  establish 
that  the  gi  mt  of  the  license  would  not 
be  consist  mt  with  the  requirements  of 
35  U.S.C.  J09  and  37  CFR  404.7.  The 
Universit;  of  Colorado  will  have  the 
right  to,  a  id  intends  to,  grant 
sublicenses  to  commercial  entities 
desiring  te  use  the  method. 

U.S.  Pal  ent  AppUcation  07/935,016 
relates  to  i  process  describing  the 
method  fc  r  producing  an  improved 
perfluorin  ated  ionomer  membrane  with 
an  impro\  ed  transport  characteristic. 


NIST  may  enter  into  a  Cooperative 
Research  and  Development  Agreement 
("CRADA")  to  perform  further  research 
on  the  invention  for  purposes  of 
commercialization.  The  CRADA  may  be 
conducted  by  NIST  without  any 
additional  charge  to  any  party  that 
licenses  the  patent.  NIST  may  grant  the 
licensee  an  option  to  negotiate  for 
royalty-free  exclusive  licenses  to  any 
jointly  owned  inventions  which  arise 
from  the  CRADA  as  well  as  an  option  to 
negotiate  for  exclusive  royalty-bearing 
licenses  for  NIST  employee  inventions 
which  arise  from  the  CRADA. 

The  availability  of  U.S.  Patent 
Application  07/935,016  was  published 
in  the  Federal  Register,  Vol.  59,  No.  208 
(October  28,1  994).  A  copy  of  the  patent 
application  maybe  obtained  from  the 
University  of  Colorado. 

Dated:  November  30, 1994. 
Samuel  Kramer. 
Associate  Director. 

(FR  Doc.  94-29949  Filed  12-5-94;  8:45  am] 
BILUNQ  COOE  351»-1»-M  * 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Nonpoint  Pollution  Control 
Program  Programmatic  Environmental 
Impact  Statement  Scoping 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce. 
ACTION:  Notice  of  Intent  to  Prepare  a 
Programmatic  Environmental  Impact 
Statement. 

SUMMARY:  Pursuant  to  Section  6217  of 
the  Coastal  Zone  Act  Reauthorization 
Amendments  of  1990, 16  U.S.C.  1455b. 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  proposes  to 
prepare  a  programmatic  environmental 
impact  statement  (PEIS)  on  the  approval 
of  statiB  coastal  nonpoint  pollution 
control  prt>grams. 

The  requirements  of  40  C.F.R.  parts 
1500-1508  (Coimcil  on  Environmental 
Quality  (CEQ)  regulations  to  implement 
the  National  Environmental  Policy  Act 
(NEPA)]  apply  to  the  preparation  of  the 
PEIS.  Specifically,  40  CFR  1501.7 
requires  an  early  and  open  "scoping" 
process.  This  notice  is  part  of  NOAA's 
action  to  comply  with  ^e  scoping 
requirement. 

DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  these  or 
other  issues  should  do  so  by  December 
30, 1994. 

ADDRESSES:  Comments  should  be  made 
to:  Marcella  Jansen,  Coastal  Programs 
Division  (N/ORM3),  Office  of  Ocean  and 
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Coastal  Resource  Management,  NOAA, 
1305  East- West  Highway,  Silver  Spring, 
Maryland  20910,  tel.  (301)  713-3098, 
xl43. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcella  Jansen,  Coastal  Programs 
Division  (N/ORM3),  Office  of  Ocean  and 
Coastal  Resource  Management.  NOS, 
NOAA.  1305  East-West  Highway,  Silver 
Spring,  Maryland  20910,  tel.  (301)  713- 
3098, xl43. 

SUPPLEMENTARY  INFORMATION:  Section 
6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990 
requires  states  with  coastal  zone 
management  programs  that  have 
received  Federal  approval  under  section 
306  of  the  Coastal  Zone  Management 
Act  (CZMA)  to  develop  and  implement 
coastal  nonpoint  pollution  control 
programs  (coastal  nonpoint  programs). 
Coastal  states  are  required  to  submit 
their  coastal  nonpoint  programs  to 
NOAA  and  the  Environmental 
Protection  Agency  (EPA)  for  approval  by 
July,  1995.  Once  approved,  these 
programs  will  be  implemented  through 
changes  to  the  state  nonpoint  source 
pollution  program  approved  by  EPA 
under  section  319  of  Uie  Clean  Water 
Act  and  through  changes  to  the  state 
coastal  zone  management  program 
approved  by  NOAA  under  the  CZMA. 
To  assist  states  in  the  development  of 
their  programs,  NOAA  and  EPA  jointly 
pubhshed  a  program  development  and 
approval  guidance  document. 

EPA  also  published  a  technical 
guidance  document  specifying 
management  measiues  for  sources  of 
nonpoint  pollution  in  coastal  waters. 
This  management  measure  guidance 
addresses  five  sotirce  categories  of 
nonpoint  pollution:  agrici^ture,  forestry, 
urban,  marinas,  and  hydromodification. 
Management  measures  are  also  included 
for  wetlands  protection,  riparian  areas, 
and  vegetated  filter  strips.  In  addition  to 
these  management  measures,  additional 
management  measures  must  be 
developed  and  implemented  by  each 
state  for  land  uses  and  critical  areas 
adjacent  to  impaired  or  threatened 
coastal  waters. 

NOAA  proposes  to  prepare  a 
progranunatic  enviroiunental  impact 
statement  (PEIS).  This  PEIS  will  assess 
the  environmental  impacts  associated 
with  the  implementation  of  the 
requirements  of  the  section  6217 
prograin.  The  PEIS  will  form  the  basis 
for  the  subsequent  NEPA  documents 
(environmental  impact  statements  or 
assessments)  NOAA  will  prepare  on 
each  of  the  29  state  coastal  nonpoint 
programs  submitted  for  approval.  When 
a  state  program  is  proposed,  a 
subsequent  NEPA  document  will  be 


prepared  which  addresses  the  state- 
specific  environmental  impacts  arising 
from  that  method  of  implementing  the 
program.  These  subsequent  NEPA 
dociunents  will  present  a  summary  of 
the  issues  addressed  in  the  PEIS  and,  as 
appropriate,  incorporate  by  reference 
the  analyses  presented  in  the  PEIS. 

Possible  alternatives  to  the  proposed 
action  of  approval  of  the  state  coastal 
nonpoint  programs  include:  (a) 
Conditional  approval  of  the  programs; 
and,  (b)  denial  of  program  approval. 

Based  on  discussion  with  tne  EPA 
and  other  involved  Federal  agencies  and 
comments  received  in  response  to  this 
notice,  NOAA  will  develop  the  draft 
PEIS.  The  final  PEIS  will  be  published 
in  July,  1995.  Comments  on  the  draft 
PEIS  will  be  solicited  and  evaluated  in 
accordance  with  40  CFR  Part  1503. 

The  following  preliminary  table  of 
contents  for  the  PEIS  has  been 
developed  for  discussion  purposes: 

1.  Cover  Sheet  and  Abstract. 

2.  Summary. 

3.  Table  of  Contents. 

4.  Purpose  of  and  Need  for  the 
Action.— As  part  of  the  Coastal  Zone 
Act  Reauthorization  Amendments  of 
1990,  states  with  approved  coastal  zone 
programs  are  required  to  develop  and 
implement  coastal  nonpoint  programs. 
Coastal  states  are  required  to  submit 
their  coastal  nonpoint  programs  to 
NOAA  and  the  EPA  for  approval  by 
July,  1995.  NOAA  and  EPA  must  review 
the  programs  within  six  months. 

5.  Alternatives,  including  proposed 
action. — This  section  will  evaluate 
reasonable  alternatives  to  the  approval 
of  the  state  programs. 

6.  Affected  Environment. — This 
section  will  describe  the  physical, 
chemical,  and  biological  characteristics 
of  the  marine  and  terrestrial 
environment  within  the  boundaries  of 
the  6217  management  areas  that  NOAA 
recommended  after  its  review  of  each 
state's  existing  coastal  zone  boimdary 
and  coastal  watersheds.  Land  and  water 
uses  within  the  areas  will  also  be 
described. 

7.  Environmental  Consequences. — 
This  discussion  will  identify  direct  and 
indirect  impacts  associated  with  each 
management  measiue  and  with  the 
implementation  of  the  Coastal  Nonpoint 
Pollution  Control  Program,  including 
any  adverse  environmental  impacts 
which  cannot  be  avoided.  The 
relationship  between  the  proposed 
action  and  the  enhancement  of  long- 
term  productivity  and  the  irreversible  or 
irretrievable  commitment  of  resources 
will  be  described. 

8.  List  of  Preparers. 

9.  List  of  Agencies,  Oiganizations  and 
Persons  to  Whom  EIS  Sent. 


10.  Index. 

11.  Appendices. 

(Federal  Domestic  Assistance  Catalog  li.4i9 
Coastal  Zone  Management  Program 
Administration) 

Dated:  November  30, 1994. 
W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Senices 
and  Coastal  Zone  Management. 
(FR  Doc.  94-29999  Filed  12-5-94:  8:45  amj 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  Import  Limits  and 
Guaranteed  Access  Levels  for  Certain 
Cotton.  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Costa  Rica 

November  29, 1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  and  guaranteed  access  levels  for 
a  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  informaUon  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPl£MENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

A  Memorandum  of  Understanding 
(MOU)  dated  December  23. 1993 
between  the  Governments  of  the  United 
States  and  Costa  Rica  establishes 
restraint  limits  and  guaranteed  access 
levels  for  the  period  January  1, 1995 
through  December  31, 1995. 

These  limits  are  subject  to  revision 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(URATC).  On  the  date  that  both  the 
United  States  and  Costa  Rica  are 
members  of  the  World  Trade 
Organization,  the  restraint  limits  will  be 
modified  in  accordance  with  the 
URATC. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
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CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993). 
Information  regarding  the  1995 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11, 1986;  52  FR 
26057.  pubUshed  on  July  10, 1987;  54 
FR  50425,  published  on  December  6, 
1989;  and  55  FR  21047.  pubhshed  on 
May  22, 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
.to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  fw  the  Implementation  of  Textile 

Agreements 

November  29. 1994. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  December  9. 
1993;  pursuant  to  the  Memorandum  of 
Understanding  (MOU)  dated  December  23, 
1993.  between  tlM  Governments  of  the 
I'nited  States  and  Costa  Rica:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1, 1995,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  Gber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Costa  Rica  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1995  and  extending  through 
December  31. 1995,  in  excess  of  the  following 
restraint  limits: 


The  limi^  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  MOU  dated  December  23. 
1993  betw^n  the  Governments  of  the  United 
States  and  p>sta  Rica. 

Additioqally,  pursuant  to  the  December  23. 
1993  MOUt  aiid  under  the  terms  of  the 
Special  Aof:ess  Program,  as  set  forth  in  51  FR 
21208  (JuM  11. 1986).  52  FR  26057  (July  10. 
1987)  and  ^  FR  50425  (December  6, 1989). 
effective  ok  Januar)'  1, 1995,  guaranteed 
access  levdls  have  been  established  for 
properly  certified  cotton,  wool  and  man- 
made  fiberitextile  products  in  the  following 
categories  Kiiich  are  assembled  in  Costa  Rica 
from  fabrid  formed  and  cut  in  the  United 
States  and  re-exported  to  the  United  States 
from  Costa  Rica  during  the  period  beginning 
on  Januaryi  1. 1995  and  extending  through 
December  fcl.  1995: 


Category 

Twelve-month  limit 

340/640 

342/642 

347/348  ..- 

443  

815.648  dozen. 
301,101  dozen. 
1.374,545  dozen. 
206.060  numbers. 

447  .„     

11,110  dozen. 

Imports  charged  to  these  category  limits  for 
the  periods  January  1. 1994  through 
D«K:ember  31, 1994  shall  be  charged  against 
those  levels  of  restraint  to  the  extent  of  any 
iinfilled  balances.  In  the  event  the  limits 
established  for  that  period  have  been 
oKhausied  by  previous  entries,  such  goods 
<il->all  be  aubject  to  the  levels  set  forth  in  this 


Cateiory 


340/640 
342/642 
347/348 

443  

447  


Guaranteed  access 
level 


650,000  dozen. 
250,000  dozen. 
1,500,000  dozea 
200,000  numt)ers. 
4,000  dozen. 


Any  shi  ment  for  entry  under  the  Special 
Access  Pn  gram  which  is  not  accompanied 
by  a  valid  md  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions' of  the  certification  requirements 
established  in  the  directive  of  May  IS,  1990, 
shall  be  daiied  entry  unless  the  Government 
of  Costa  Rica  authorizes  the  entry  and  any 
charges  to  the  appropriate  specific  limit  Any 
shipment  \  krhich  is  declared  for  entry  under 
the  Specia  Access  Program  but  found  not  to 
qualify  shi  11  be  denied  entry  into  the  United 
States. 

In  carry!  ng  out  the  above  directions,  the 
Commissi(  oer  of  Customs  should  construe 
entry  into  lie  United  States  for  consumption 
•o  includejentry  for  consumption  into  the 
Commonvjealth  of  Puerto  Rico. 

The  Coiamittee  for  the  Implementation  of 
Textile  A^ements  has  determined  that 
these  actiqtis  fall  within  the  foreign  affairs 
exception  jf  the  rulemaking  provisions  of  5 
U.S.C.  55-  a)(1). 

Sincere  r, 
Rita  D.  Hi  ires. 

Chairman  Committee  for  the  Implementation 
of  Textile,  \greements. 
(FR  Doc.  g  1-29954  Filed  12-5-94;  8:45  am] 
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for 


Announqement  of  Import  Restraint 
-  Certain  Wool  Textile 
Produced  or  Manufactured  in 


Limits 

Products 

Bulgaria 

Novernbei!  29.  1994. 

AGENCY:  Committee  for  the 

Impjeme  itation  of  Textile  Agreements 


(CITA) 
ACTKM: 
Commiss  i 
limits  foi 


I  suing  a  directive  to  the 
loner  of  Customs  establishing 
the  new  agreement  year. 


EFFECTlVi   DATE:  January  1, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist.  OfGce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212,  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
E>ecember  2  and  Dumber  23, 1993, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Bulgaria 
establishes  limits  for  certain  wool  textile 
products,  produced  or  manufactured  in 
Bulgaria  and  exported  during  the  period 
begiiming  on  January  1, 1995  and 
extending  through  December  31, 1995. 

In  the  letter  polished  below,  the 
Chairman  of  QTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1995  limits.  The  limit  for  Categoiy 
435  has  been  reduced  for  carryforward 
used  diuing  the  previous  agreement 
year. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business  Affairs,  U.S.  Department  of 
State,  (202)  647-1683. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993). 
Information  regarding  the  1995 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  29, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C  1634):  pursuant  to  the 


Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  December  2, 1993 
and  December  23, 1993,  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Bulgaria;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1, 1995. 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  wool  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Bulgaria  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1995  and  extending  through 
December  31, 1995,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Tweh^e-month  limit 

410 

435 

448 

739,573  square  me- 
ters. 
18,988  dozen. 
20,402  dozen. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1994  through  December 
31, 1994,  shall  be  charged  against  those 
levels  of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  94-29950  Filed  12-5-94;  8:45  am] 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Hungary 

November  29, 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  Umits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 


call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  February  15 
and  25, 1983,  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Hungary 
establishes  Umits  for  the  period 
beginning  on  January  1, 1995  and 
extending  through  December  31, 1995. 

These  limits  are  subject  to  revision 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(URATC).  On  the  date  that  both  the 
United  States  and  Hungary  are  members 
of  the  World  Trade  Organization,  the 
restraint  limits  will  be  modified  in 
accordance  with  the  URATC. 

A  copy  of  the  ciurent  bilateral 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business  Affairs,  U.S.  Department  of 
State,  (202)  647-1683. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993). 
Information  regarding  the  1995 
CORRELATION  wrill  be  pubUshed  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  29, 1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  December  9, 
1993;  pursuant  to  the  Bilateral  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Agreement, 
effected  by  exchange  of  notes  dated  February 
15  and  25. 1983,  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Hungary;  and  in 


accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1, 1995,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  wool  and 
man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Hungary  and  exjxjrted 
during  the  twelve-month  period  beginning  on 
January  1, 1995  and  extending  through 
December  31, 1995,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

410 :. 

433  

434  

435  „ 

443  

444  .....'. „ 

448  

604  

896.442  square  me- 
ters. 
17.000  dozen. 
14,424  dozen. 
24.933  dozen. 
159.697  numbers. 
51.515  numbers. 
22,034  dozen. 
1,023,053  kilograms. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1994  through  December 
31, 1994  shall  be  chai^ged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

In  carr>'ing  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  94-29953  Filed  12-5-94;  8:45  am) 
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Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton,  Wool,  Man-Made 
Fiber  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Jamaica 

November  29. 1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  and  guaranteed  access  levels  for 
the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 


62718 


Federal  Register  /  Vol.  59,  Ni  .  233  /  Tuesday,  December  6,  1994  /  Notices 


Federal  Register  /  Vol  59.  No.  233  /  Tuesday,  December  6.  1994  /  Notices  62719 


62718 


Federal  Register  /  Vol.  59.  N< .  233  /  Tuesday.  December  b,  1994  /  Notices 


Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  ir.fonnation  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  llfiSl  of  March 
1. 1972,  Bs  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use  1854). 

The  Bilateral  Cotton,  Wool,  Man- 
Made  Fiber  and  Other  Vegetable  Fiber 
Textile  Agreement  of  August  27. 19S6, 
as  amended  and  extended,  and  the 
Memorandum  of  Understanding  (MOU) 
dated  November  8, 1993.  between  the 
Governments  of  the  United  States  and 
Jamaica  establish  limits  and  guaranteed 
access  levels  (GALs)  for  the  period 
beginning  on  January  1, 1935  and 
extending  through  IJecemVier  31. 1995. 

These  umits  are  subject  to  revision 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(URATC).  On  the  date  that  both  the 
United  States  and  Jamaica  are  members 
of  the  World  Trade  Organization,  the 
restraint  limits  will  be  modified  in 
accordance  with  the  URATC. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62(345, 
published  on  November  29, 1993). 
Information  regarding  the  1995 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11.  1986;  52  FR  6049, 
published  on  February  27, 1987;  52  FR 
26057.  published  on  July  10.  1987;  and 
54  FR  50425.  published  on  December  6. 
1989. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement  and  the  MOU  dated 
November  8. 1993,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  their  provisions. 
Rita  D,  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
,  Novennt)er  29,  1994. 
LotTiinissioner  of  CustoiTiS. 
r-T'irtmentofthe  Treosurv.  Washington.  DC 
J0229. 
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Twelve-month  restraint  limit 


530,000  dozen  pairs. 
118,000  dozen. 
1,045,022  dozen. 

488.679  dozen  of  which  not 
more  than  413.499  dozen 
shall  tie  In  shirts  made 
from  fabrics  with  two  or 
more  colors  In  the  warp 
andor  ttie  filling  in  Cat- 
egories 340-Y/64O-Y ' . 

613.632  dozen. 

175.000  dozen. 

151.416  dozen. 

1.127.970  dozen. 

1 .685.400  dozen. 
50.894  dozen. 
10.000  dozen. 


340-Y:  only  HTS  numbers 
6,  6205.20.2020,  6205.20.2046. 
0    and    6205.20.2060;    Category 

HTS  numbers  6206.302010, 
0.  6205.30.2050  and 


f  larged  to  these  category  limits  for 
iniiary  1. 1994  through  December 
ill  t>e  charged  against  those  levels 
o  the  extent  of  any  unfilled 
the  event  the  limits  established 
have  been  exhausted  by 
eifries,  such  goods  shall  be  subject 
set  forth  in  this  directive, 
set  forth  above  are  subject  to 
in  the  future  according  to  the 
f  the  current  bilateral  agreement 
thi  Governments  of  the  United 


unaica. 

with  the  provisions  of  the 
Program,  as  set  forth  in  51  FR 
11, 1986).  52  FR  26057  (July  10. 
FR  50425  (December  6,  1989). 
r^ted  to  establish  guaranteed 
for  properly  certified  cotton, 
iber  and  other  vegetable  fiber 
pnxfucts  in  the  following  categories 


which  are  assembled  in  Jamaica  from  fabric 
formed  and  cut  in  the  United  States  and  rv- 
exported  to  the  United  States  from  Jamaica 
during  the  twelve-month  period  which 
begins  on  January  1, 1995  and  extends 
through  December  31, 1995. 


Category 

Guaranteed  Access  Level 

331/631  

1,320,000  dozen  pairs. 

336''636 

125,000  dozen. 

338/339/638/ 

1.500,000  dozen. 

639. 

340/640 

300,000  dozen. 

341,'641  

375.000  dozen. 

342/642 

200,000  dozen. 

345/845 

50.000  dozen. 

347/348/647/ 

2,000,000  dozen. 

648. 

352/652 

10,500,000  dozen. 

447 

30.000  dozen. 

Any  shipmient  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  February  19. 
1987  shall  be  denied  entry  unless  the 
Government  of  lamaica  authorizes  the  entry 
and  any  charges  to  the  appropriate 
designated  consultation  levels  or  specific 
limits.  Any  shipment  which  is  declared  for 
entr>'  under  the  Special  Access  Program  but 
found  not  to  qualify  shall  be  denied  entr>- 
into  the  United  States. 

In  carry  ing  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entT}-  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  ru!emakii\g  provisions  of  5 
use.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Dor..  94-29952  Filed  12-5-94:  8:45  am) 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Poland 

November  29. 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  E)epartment  of  Commerce. 
(202)  482-4212.  For  information  on  the 
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quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  informaUon  on 
embargoes  and  quota  re-openings,  call 
(202)  462-3715. 

SUPPt.EliEIITARt  INFORMATION: 

Authority.  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U  S.C  1854). 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
December  30  and  31. 1991,  as  amended 
and  extended,  between  the 
Governments  of  the  United  States  and 
the  Republic  of  Poland  establishes 
limits  for  the  period  beginning  on 
January  1, 1995  and  extending  through 
December  31. 1995. 

These  limits  are  subject  to  revision 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(URATC).  On  the  date  that  both  the 
United  States  and  Poland  are  members 
of  tlie  World  Trade  Organization,  the 
restraint  limits  will  be  modified  in 
accordance  with  the  URATC. 

In  the  letter  published  below,  the 
Chairman  of  CFTA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  1995  agreement  period. 
Tlie  limit  for  Category  443  has  been 
reduced  for  carrj'forward  used  during 
the  previous  agreement  period. 

A  copy  of  the  current  agreement  is 
available  from  the  Textiles  Division. 
Bureau  of  Economic  and  Business 
Affairs,  U.S.  Department  of  State,  (202) 
647-1683. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993). 
Information  regarding  the  1995 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

TTie  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
RiU  O.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  far  Ike  fanHenentation  of  Textile 
AgrcenentB 

November  29. 1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
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Dear  Comniissioner  Under  the  temis  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  further  extended  on  December  9, 
1993;  pursuant  to  the  Bilateral  Cotton.  Wool. 
Man-Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile  Product 
Agreement,  effected  by  exchange  of  notes 
dated  December  30, 1991  and  December  31. 
1991.  between  the  Governments  of  the 
United  States  and  the  Republic  of  Poland; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972.  as 
amended,  \-ou  sre  directed  to  prohibit, 
effective  on  )an,  ar>'  1.  1995.  entry  into  the 
United  States  fcr  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Poland  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1995  and  extending 
through  December  31. 1995.  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

335 „ 

338/339  

154.832  dozen. 
1.667.422  dozen. 
2.575.753  square  me- 
ters. 
18  190  dozen 

410  

433  

434  

9  921  dozen 

435  _ 

443  

12.982  dozen. 
203,510  numt)ers 
4.765,851  square  me- 
ters. 
244.158  dozen. 

611  

645«48  .._ 

Imports  charged  to  these  category  Umits  for 
the  period  Januar>  1. 1994  through  December 
31. 1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

In  carrj-ingout  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entrj'  into  the  United  States  fcr  consumption 
to  include  entr>-  for  consumption  into  the 
Conunoawealth  of  Puerto  Rico. 

The  Commi'tee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fail  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553{aMl) 

Sincerely. . 
Rita  D.  Ha>-es. 

Chairman,  Committee  for  the  Implementation 
of  Tex  tile  Agreements. 
(FR  Doc.  94-29951  FUed  12-S-94;  8:45  ami 
BILLING  CODE  3S1IM>R-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Supplemental  Record  of  Decision 
(SROD)  for  the  Disposal  and  Reuse  of 
Mather  Air  Force  Base  (AFB), 
CaKfomia 

On  November  21. 1994.  the  Air  Force 
issued  the  Supplemental  Record  of 
Decision  (SROD)  for  Mather  Air  Force 
Base  (AFB).  California.  The  decisions 
included  in  this  SROD  have  been  made 
in  consideration  of  the  Mather  AF3 
Disposal  and  Reuse  Final 
Environmental  Impact  Statem*^nt  (FEIS). 
which  was  filed  with  the  Environmental 
Protection  Agency  and  released  to  the 
public  on  April  February  18. 1994.  and 
other  relevant  considerations. 

Mather  AFB  was  closed  on  September 
30.  1994.  This  SROD  finalizes  the 
Mather  AFB  disposal  decisions  begun 
with  the  issuance  of  the  Record  of 
Decision  for  the  Disposal  Reuse  of 
Mather  AFB  on  March  31, 1993. 

The  major  methods  which  will  b>e 
utilized  to  dispose  of  the  approximate 
5.716  acre  base  are:  public  airport 
conveyance  (approximately  2.875  acres), 
public  park  conveyance  (approximately 
1.432  acres),  and  public  or  negotiated 
sale  (approximately  899  acres 

The  uses  proposed  for  the  property  by 
prospective  recipients  of  property  under 
the  ROD  are  consistent  with  the 
commimity's  redevelopment  plan  for 
the  base.  Tbe  ROD  announced  that  any 
potential  environmental  impacts  would 
result  directly  from  reuse  and 
redevelopment  by  others.  Likewise, 
most  of  the  mitigation  of  environmental 
impacts  would  be  the  responsibility  of 
future  owners  and  developers.  The' Air 
Force  has  tried  to  take  all  practical 
measures  to  avoid  or  minimize 
environmental  harm  that  may  occur  as 
a  result  of  its  disposal  action. 

Any  questions  regarding  this  matter 
should  be  directed  to  Mr.  John  P.  Carr. 
Program  Manager.  Northwest  Region. 
Correspondence  should  be  sent  to 
AFBCA/N\V.  1700  N.  Moore  Street. 
Suite  2300.  Arlington,  VA  22209-2809. 
Pats>- ).  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  94-29867  Filed  12-5-94:  8:45  am] 

BILUNG  CODE  M10-01-M 


Record  of  Decision  (ROD)  for  the 
Disposal  and  Reuse  Final 
Environmental  Impact  Statement  for 
Homestead  Air  Force  Base  (AFB),  FL 

On  October  26, 1994.  the  Air  Force 
issued  the  Record  of  Decision  (ROD)  for 
the  disposal  of  a  portion  of  Homestead 
Air  Force  Base  (AFB).  Florida.  The 
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decisions  included  in  this  ROD  have 
been  made  in  consideration  of  the 
Homestead  AFB  Disposal  and  Reuse 
Final  Environmental  Impact  Statement 
(FEIS).  which,  was  filed  with  the 
Environmental  Protection  Agency  on 
February  18, 1994,  and  other  relevant 
considerations. 

Homestead  AFB  was  realigned  on 
March  31, 1994,  pursuant  to  the  Defense 
Base  Closure  and  Realignment  Act 
(DBCRA)  (Pubhc  Law  101-510)  and 
recommendations  of  the  Defense 
Secretary's  Commission  on  Base 
Realignment  and  Closure.  This  ROD 
docimients  the  Homestead  AFB  disposal 
decisions. 

The  methods  which  will  be  utilized  to, 
dispose  of  the  approximate  2,014  acre 
closure  portion  of  the  base  are:  pubhc 
airport  conveyance  (approximately 
1,880  acres),  homeless  assistance  public 
health  conveyance  (approximately  75 
acres),  transfers  to  U.S.  Departments  of 
Labor  (approximately  40  acres)  and  the 
Treasury  (approximately  19  acres).  The 
bank  and  credit  union  will  be  provided 
the  opportunity  to  purchase  the  land 
underlying  the  buildings  they  have 
constructed.  Base  utilities  will  be 
disposed  of  separately.  Not  yet  resolved 
is  whether  the  Florida  Army  National 
Guard  will  require  property  for  an 
armory.  That  matter  is  under 
consideration  at  the  Department  of  the 
Army  and  will  require  Department  of 
Defense  approval. 

The  uses  proposed  for  the  property  by 
prospective  recipients  of  property  under 
the  ROD  are  consistent  with  the 
community's  redevelopment  plan  for 
the  base.  Data  County  prepared  the  plan, 
with  the  assistance  of  the  broader 
community,  and  further  refined  the  plan 
through  the  County's  proposed  Airport 
Master  Plan,  which  it  submitted  to  the 
Federal  Aviation  Administration. 

The  ROD  announced  that  any 
potential  environmental  impacts  would 
result  directly  fi-om  reuse  and 
redevelopment  by  others.  Likewise, 
most  of  the  mitigations  of 
environmental  impacts  would  be  the 
responsibility  of  future  owners  and 
developers.  The  Air  Force  has  tried  to 
take  all  practical  measures  to  avoid  or 
minimize  environmental  hann  that  may 
occur  as  a  result  of  its  disposal  action. 

Any  questions  regarding  this  matter 
should  be  directed  to  Mr.  Patrick  VV. 
McCullough,  Program  Manager, 
Southeast  DiWsion.  Correspondence 
should  be  sent  to  AFBCA/SE,  1 700  N. 


Moore  St  eet.  Suite  2300,  Arlington,  VA 


22209-2«  39 
Patsy  J.  Copner, 

Air  Force 

[FRDoc, 
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DEPART  flENT  OF  ENERGY 

Alaska  Ppwer  Administration 

Snettish^  Project;  Wholesale  Power 
Rates 

agency:  i  ilaska  Power  Administration, 
Departm«  nt  of  Energy 
ACTION:  Notice  of  proposed  rate 
adjustment  for  the  Snettisham  Project, 
notice  of  lublic  forum  and  opportunity 
for  revie\   and  comment. 


SUMMARY^  Alaska  Power  Administration 
(APA)  is  proposing  to  adjust  the  rates 
for  the  Si  ettisham  Project.  The  present 
rate  of  32  1  mills  per  kilowatthour  is 
insufficie  nt  to  meet  the  Snettisham 
Project's :  epayment  criteria.  APA 
proposes  to  raise  the  rate  for  firm  energy 
to  34.4  m  Jls  per  kilowatthour  beginning 
May  1,  IJ  95,  for  a  period  of  up  to  five 
years.  Rai  es  for  non-firm  energy 
deliveriei  under  both  the  oil 
displace!!  lent  and  wood-heat 
displacer  lent  programs  would  not 
change.  "Ihe  final  proposal  may  differ 
fix)m  the  >resent.  "The  proposed  rates 
will  be  sv  bmitted  to  the  Deputy 
Secretary  of  Energy  for  interim  approval 
and  to  thi  s  Federal  Energy  Regulatory 
Commiss  on  for  review  and  final 
approval. 

DATES:  \V  ritten  comments  will  be 
considen  d  on  or  before  March  7, 1995. 
ADDRESSI  S:  Written  comments  should 
be  submitted  to  Mr.  Lloyd  A.  Linke, 
Alaska  Pttwer  Administration,  2770 
Sherwool  Lane,  Suite  2B,  Juneau, 
Alaska  gMQl. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lloyd  A.  Linke,  Director,  Power 
DivisionjAlaska  Power  Administration, 
2770  Sherwood  Lane,  Suite  2B,  Jimeau, 
Alaska  gisoi,  (907)  586-7405. 
SUPPLEMi  NTARY  INFORMATION:  The 
proposed  rates  apply  for  power  sold 
from  the  snettisham  Hydroelectric 
Project  tc  the  electric  utility  serving  the 
Juneau  ai  ea  and  a  State-owned  hatchery 
at  the  Sni  ittisham  Project. 

Details  of  the  proposed  rates, 
including  supporting  studies,  are 
available  for  inspection  at  Alaska  Power 
Adminisi  ration,  2770  Sherwood  Lane, 
Suite  2B,  Juneau,  Alaska.  A  public 
informat  on  and  comment  forum  is 
schedule  1  to  be  held  January  12, 1995. 
at  7:00  P  i,  in  Room  328  of  the  Super 


8  Motel,  2295  Trout  Street,  Jimeau, 
Alaska.  APA  is  requesting  that  the 
parties  interested  in  attending  the 
public  information  and  comment  forum 
notify  APA  of  this  intent  in  writing.by 
January  5, 1995.  If  APA  has  not  received 
any  written  notices  of  intent  to  attend 
the  forum  the  APA  Administrator  will 
cancel  the  forum,  as  allowed  in  10  CFR 
903.15(c)  and  10  CFR  903.16(c). 
Authorities  for  the  proposed  rate  action 
are  the  1962  Flood  Control  Act  (Public 
Law  87-874),  the  Water  Resource 
Development  Act  (Public  Law  94-587) 
and  the  Department  of  Energy 
Organization  Act  (Public  Law  95-91). 
Alaska  Power  Administration  is 
developing  these  rates  in  accordance 
with  DOE  financial  reporting  policies, 
procediu-es  and  methodology  (IDOE 
PoUcy  RA  6120.2  [September  20, 1979)), 
and  the  procedures  for  public 
participation  in  rate  adjustments  found 
in  10  CFR  Part  903  (1987)  as  amended. 

The  present  rates  went  into  effect  in 
October  1991.  Since  the  last  rate  action, 
sales  have  been  significantly  lower  than 
projected  and  the  actual  cost  of  the 
Crater  Lake  Addition  to  the  Snettisham 
Project  was  higher  than  estimated.  The 
proposed  rate  results  in  a  seven  percent 
rate  increase.  This  is  below  the  rate  of 
inflation  from  1991  to  1994. 

Firm  sales  from  the  Snettisham 
Project  were  six  percent  (53  GWh)  less 
than  projected  in  August  of  1991.  Non- 
firm  sales  were  down  nine  percent  (4 
GWh).  The  reduced  sales  resulted  in 
revenues  that  were  four  percent  ($1.1 
million)  less  that  forecasted  in  August 
1991.  The  actual  cost,  to  date,  for  the 
Crater  Lake  Addition  is  7  percent  (S5 
million)  higher  than  estimated  in 
August  of  1991. 

Tne  sales  forecast  APA  used  in 
August  of  1991  was  based  on  loads 
during  a  historically  normal  weather 
year.  APA  has  based  its  new  sales 
forecast  on  a  more  conservative 
approach  using  warmer  than  normal 
weather  load  patterns.  This  results  in 
lower  sales  projections  due  to  reduced 
heating  loads.  APA  believes  this  will 
result  in  more  stabile  rates  for  the 
Snettisham  Project. 

The  Administration  continues  to 
advocate  divestiture  of  APA,  and  a 
legislative  proposal  to  authorize  the 
divestiture  is  imder  Congressional 
consideration.  This  proposed  rate  action 
continues  present  rate  policies  under 
existing  law. 

ENVIRONMENTAL  IMPACT:  The    . 
proposed  rate  action  will  have  no 
significant  environmental  impact  within 
the  meaning  of  the  National 
Environmental  PoUcy  Act  of  1969.  The 
proposed  action  meets  the  requirements 
of  a  categorical  exclusion  as  defined  in 
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40  CFR  1508.4  and  is  listed  as  a 
categorical  exclusion  for  DOE  in  10  CFR 
1021  Appendix  B4.3.  An  Environmental 
Assessment  and  an  Environmental 
Impact  Statement  is  not  required. 

Issued  at  Juneau.  Alaska.  November  22. 
1994. 

Michael  A.  Delhi, 

Administrator. 

(PR  Doc.  94-29964  Filed  12-5-94:  8:45  ami 
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Energy  Infonnation  Administration 

Agency  Information  Collection  Under 
ReviewBy  the  Office  of  Management 
and  Budget 

agency:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Eaargy  Information 
Administration  (EIA)  hassubmitted  the 
energy  information  coUection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  imder  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511,  44  U.S.C  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Eadi  entry  contains  the  following 
information:  (1)  The  sponsorof  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s);  (3) 
Current  OMBdocket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
ofrequest.  e.g.,  new,  revision,  extension, 
or  reinstatement;(6)  Frequency  of 
collection;  (7)  Response  obligation, 
i.e., mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;(8)  Affected 
public:  (9)  An  estimate  of  the  number  of 
respondentsper  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden:  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  oithis  notice.  If 
you  anticipate  that  you  will  be 
submittingcomments  but  find  it  difficult 
to  do  so  within  the  time  allowedby  this 
notice,  you  should  advise  the  OMB  DOE 
Desk  OfBcer  listnd  below  of  your 


intention  to  do  so  as  soon  as  possible. 
The  DeskOfficer  may  be  telephoned  at 
(202)  395-3084.  (Also,  pleasenotify  the 
EIA  contact  listed  below.) 
ADDRESSES:  Address  comments  to  the 
Department  of  Energy  DeskOfficer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  ofManagement  and 
Budget,  726  Jackson  Place  NW., 
Washington.  DC20503.  (Comments 
should  also  be  addressed  to  the  Office 
ofStatistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATlOi:  Requests  for 
additional  information  or  copies  of  the 
forms  and  instructions  should  be 
directed  to  Nonna  White,  Office  of 
Statistical  Standards,  (EI-73),  Forrestal 
Building,  U.S.  Department  of  Energy, 
Washington.  DC  20585.  Ms.  White  may 
be  telephoned  at  (202)  254-5327. 

SUPPt^EMENTARY  INFORMATION: 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1 .  Federal  Energy  Regulatory 
Commission 

2.  FERC-2S 
3. 1902-0092 

4.  Financial  Audits 

5.  Extension 

6.  Other  (3  to  5  year  cycle  depending  on 
size  and  complexity  of  audit) 

7.  Mandatory 

8.  Businesses  or  other  for-profit 

9.  77  respondents 
10. 1  response 

11.  215  hours  per  response 

12. 16,555  hours 

13.  The  information  collected  on  FERC 
financial  compliance  audits  is  needed 
to  determine  the  companies' 
compliance  with  the  Commission's 
accoimting.  ratemaking  and  related 
regulations,  and  the  Commission's 
reporting  requirements.  The 
Commission  issues  letter  orders  to  the 
companies  based  on  the  results  of  the 
audits. 

Statutory  Authorit}':  Sec.  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  (Pub.  L. 
No.  96-511),  which  amended  Chapter  35  of 
Title  44  United  States  Code  (See  44  U.S.C 
3506(a)  and  (cMD. 

Issued  in  Washingtori.  DC,  November  29. 
1994. 

Yvomie  M.  Bishop. 

Director.  Office  ofStatistical 
Standanb^nergy  Infonnation 
Administration. 

(PR  Doc.  94-29965  Filed  12-5-94:  8:45  ami 
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Agency  information  Collection  Under 
Review  By  the  Office  of  Management 
and  Budget 

agency:  Eaesgy  information 
Administration.  Department  of  Energy. 


ACTION:  Notice  ofrequest  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  £n«gy  Infonnation 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Papenvork  Reduction  Act  (Pub.  L.  No. 
96-511. 44  U.S.C.  3501  etseq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Encre\' 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  CollecUon  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g..  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation.  Le.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (6)  Affected 
public;  (9)  An  estimate  of  the  nimaber  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response:  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  January  5,  1995.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  the 
time  allowed  bv  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  n'.ay  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  fisted 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  InformaticHi  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION:  Requests  for 
additional  information  or  copies  of  the 
forms  and  instructions  should  be 
directed  to  Norma  White.  Office  of 
Statistical  Standards.  (EI-73).  Forrestd 
Building.  LLS.  Department  oif  Energy. 
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Washington,  DC  20585.  Ms.  White  may 
be  telephoned  at  (202)  254-5327. 

SUPPLEMENTARY  INFORMATION: 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission 

2.  FERC-577 
3. 1902-0128 

4.  Gas  Pipeline  Certificates: 
Environmental  Impact  Statement 

5.  Revision 

6.  On  occasion;  Other  (about  21.5  times 
per  year) 

7.  Mandatory 

8.  Businesses  or  other  for-profit 

9.  55  respondents 

10.  21.5  responses 

11. 154  hours  per  response 

12. 181.794  hours 

13.  The  Commission  uses  FERC-577 
data  to  ensure  compliance  with 
sections  102(c)  of  the  National 
Environmental  PoUcy  Act  of  1969 
(NEPA),  section  7(c)  of  the  Natural 
Gas  Act  (NGA),  and  section  311  of  the 
Natural  Gas  Policy  Act  (NGPA).  The 
data  are  used  to  evaluate  the 
environmental  impact  of  proposed  gas 
pipeline  construction  projects. 

Statutory  Authority:  Sec.  2(a)  of  the 
Paperwork  Reduction  Act  of  1980.  (Pub.  L. 
No.  96-511),  which  amended  Chapter  35  of 
Title  44  United  States  Code  (See  44  U.S.C. 
§  3506  (a)  and  (c)(1). 

Issued  in  Washington,  D.C.,  November  28. 
1994. 

Yvonne  M.  Bishop. 

Director,  Office  of  Statistical  Standards,     ' 
Energy  Information  Administration. 
IFR  Doc.  94-29966  Filed  12-5-94;  8:45  am] 
BILUNO  COOC  64Sfr41-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP94-«0-O07] 

Transwestem  Pipeline  Co.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

November  30, 1994. 

Talce  notice  that  on  November  28. 
1994  Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  an  effective  date  of 
December  1, 1994: 

110th  Revised  Sheet  No.  5 
16th  Revised  Sheet  No.  5A 
11th  Revised  Sheet  No.  5A.01 
8th  Revised  Sheet  No.  5A.02 
8th  Revised  Sheet  No.  5A.03 
8th  Revised  Sheet  Na  5A.04 
14th  Revised  Sheet  No.  SB 
14th  Revised  Sheet  No.  90A 

On  August  23. 1994.  Transwestem 
filed  a  Stipulation  and  Agreement 
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(Settlemeht)  to  resolve  all  issues  in 
Docket  No.  RP94-60-000,  et  al.,  except 


the  right 


:  1  o  challenge  the  prudence  of 
certain  cc  sts  under  Order  Nos.  500  and 
528. 

On  Oct  )ber  28, 1994,  the  Commission 
approved!  the  before-mentioned 
Settlemeiit  subject  to  Transwestem 
filing  tari  f  sheets  to  implement  the 
Settlemei  t  within  30  days  of  the  date  of 
the  Ordei  The  purpose  of  this  filing  is 
to  file  the  tariff  sheets  in  compliance 
with  the  I  Commission's  Order. 

TransvM  estern  states  that  copies  of  the 
filing  we]  B  served  on  its  gas  utility 
customer ;,  interested  state 
commissi  ans.  and  all  parties  to  this 
proceedii  g. 

Any  pe|-son  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Ehergy  Regulatory  Commission. 
825  Nortli  Capitol  Street.  N.E., 
Washingtbn.  DC  20426,  in  accordance 
with  Rula  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  December  7, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determin  Dg  the  appropriate  action  to  be 
taken,  bu  will  not  serve  to  make 
protestan  s  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commiss  on  and  are  available  for  public 
inspectio  i. 
Lois  D.  Cabell, 
Secretary. 
(FRDoc 

BILUNO 


9t 


COC  E 


-29910  Filed  12-5-94;  8:45  am) 

•717-01-M 


[Docket  N<  I.  RP94-21 9-000] 

Columbi^  Gulf  Transmission  Co.; 
Notice  of  jinformai  Settlement 
Conference 

Novemberbo,  1994. 

Take  notice  that  an  informal 
settlemertt  conference  will  be  convened 
in  this  proceeding  on  December  6, 1994. 
at  10:00  a  m.,  at  the  offices  of  the 
Federal  E  lergy  Regulatory  Commission, 
810  First  street.  N.E.,  Washington,  D.C., 
for  the  pu  rpose  of  exploring  the  possible 
settlemen  t  of  the  above-referenced 
docket. 

Any  pa  1y,  as  defined  by  18  CFR 
385.102((  I,  or  any  participant  as  defined 
by  18  CFl   385.102(b),  is  invited  to 
attend.  P<  rsons  wishing  to  become  a 
party  mui  t  move  to  intervene  and 
receive  ir  tervenor  status  pursuant  to  the 
Commiss  on's  regulations  (18  CFR 
385.214). 


For  additional  information,  contact 
Edith  A.  Gilmore  at  (202)  208-2158  or 
Mollis  J.  Alpert  at  (202)  208-0783. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  94-29911  Filed  12-5-94;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  RP95-49-001] 

Northwest  Alasitan  Pipeline  Co.;  Notice 
of  Application  and  Tariff  Changes 

November  30, 1994. 

Take  notice  that  on  November  28. 
1994,  Northwest  Alaskan  Pipeline 
Company  (Northwest  Alaskan), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  2.  the 
following  tariff  sheets: 

Third  Revised  Sheet  Nos.  400-401 
First  Revised  Sheet  Nos.  402-405 
Third  Revised  Sheet  No.  406 
First  Revised  Sheet  Nos.  406B-406Q 
Fourth  Revised  Sheet  No.  450 
Second  Revised  Sheet  No.  451 
First  Revised  Sheet  Nos.  452-453 
Second  Revised  Sheet  No.  454 
First  Revised  Sheet  No.  455 
Third  Revised  Sheet  No.  456 
Second  Revised  Sheet  No.  456A 
First  Revised  Sheet  Nos.  456B-456R 
Second  Revised  Sheet  Nos.  457-458 
Third  Revised  Sheet  Nos.  459-460 
First  Revised  Sheet  Nos.  460A-466 
Third  Revised  Sheet  No.  467 
Second  Revised  Sheet  Nos.  467A-467D 
First  Revised  Sheet  No.  567E 

Northwest  Alaskan  states  that  on 
November  16, 1994,  it  made  a  filing  in 
the  above  referenced  docket  to  amend 
and  restate  its  X-4  Rate  Schedule. 
Pursuant  to  request  from  Commission 
staff.  Northwest  Alaskan  states  that  the 
instant  filing  is  being  made  to  correct 
the  pagination  on  the  tariff  sheets  filed 
November  16, 1994. 

Northwest  Alaskan  states  that  the 
tariff  revisions  would  become  effective 
on  the  first  day  of  the  first  month 
following  the  day  on  which  the 
Satisfaction  of  the  Conditions  Precedent 
to  closing  occurs  in  accordance  with  the 
Closing  Agreement. 

Any  person  desiring  to  protest  said  . 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  December  7, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashall. 

Secretary. 

[FR  Doc.  94-29912  Filed  12-5-94;  8:45  ami 

BILUNG  CODE  6717-01-M 

[Docket  No.  TM94-4-34-003] 

Florida  Gas  Transmission  Co.;  Notice 
of  Compliance  Filing 

November  30. 1994. 

Take  notice  that  on  November  14, 
1994,  Florida  Gas  Transmission 
Company  (FGT)  filed  certain 
information  in  compUance  vfith  the 
Commission's  October  28, 1994  order  in 
the  above  referenced  docket.  FGT  states 
that  no  tariff  sheets  are  being  filed. 

On  October  28,  1994  the  Commission 
issued  its  Order  Accepting  and 
Suspending  Tariff  Sheets  Subject  to 
Refund  and  Conditions,  and  Granting 
Waiver  (October  28  Order).  The  October 
28  Order  accepted  the  tariff  sheets 
submitted  with  FGT's  September  12 
Filing,  subject  to  refund,  and  directed 
FGT  to  provide  additional  information 
and  documentation  regarding  the 
determination  of  the  remaining  charges 
in  response  to  the  protesting  parties' 
concems.  FGT  states  that  the  instant 
filing  is  made  in  compliance  with  the 
October  28  Order. 

In  addition  to  explanations  made  in 
the  text  of  its  filing,  FGT  states  that  it 
has  attached  as  Appendix  A  a  detail  by 
customer,  by  month  of  total  sales  and 
transportation  deliveries  and  actual 
recoveries  from  the  volumes  delivered 
to  each  customer  during  the  period  bom 
May  1989  through  May  1994.  FGT  states 
that  it  has  attached  as  Appendix  B  a  list 
of  delivery  points,  identified  by  POI 
number,  associated  with  each  customer. 
FGT  states  that  this  additional  data  and 
the  Explanations  contained  in  the  text 
should  provide  all  protesting  parties 
with  the  information  required  to  verify 
the  accuracy  and  validity  of  FGT's 
calculations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  December  7, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  94-29913  Filed  12-5-94;  8:45  am] 

BIUMG  COOC  •n7-01-M 


[Docket  No.  ER94-1 685-000] 

Citizens  Lehman  Power  Sales;  Notice 
of  Filing 

December  1, 1994. 

Take  notice  that  on  October  24,  1994, 
Citizens  Lehman  Power  Sales 
supplemented  its  earlier  filing  in  this 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
IX;  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  8,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretory. 

[FR  Doc.  94-29985  Filed  12-5-94;  8:45  am] 
BILUNG  CODE  e717-01-M 

[Project  No.  10625-0011 

Kittitas  Reclamation  District; 
Availability  of  Draft  Environmental 
Assessment 

November  30, 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486, 52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  license  for  the  Taneum 
Chute  Hydroelectric  Project,  located  on 
the  Kittitas  Reclamation  Districts', 
Taneum  Chute  irrigation  canal  near  the 
city  of  Ellensburg,  Washington,  and  has 
prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project,  hi  the 


DEA,  the  Commission's  staff  has 
analyzed  the  existing  and  potential 
future  environmental  impacts  of  the 
project  and  has  concluded  that  approval 
^  the  project,  with  appropriate 
environmental  protective  or 
enhancement  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC.,  20426.  Please 
affix  "Taneum  Chute  Hydroelectric 
Project,  FERC  No.  10625-001"  to  all 
comments.  For  further  information, 
contact  Gaylord  W.  Hoisington  at  (202) 
219-2756. 
Lois  D.  Cashell, 
Secrettuy, 
[FR  Doc.  94-29909  Filed  12-5-94;  8:45  am) 

BILLING  COOE  t7n-0i-tlf 


Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  October  3 
Through  October  7, 1994 

During  the  Week  of  October  3  through 
October  7. 1994,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  bom  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  EKDE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
ser\'ice  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  D.C.  20585. 

Dated:  November  30.  1994. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 
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List  of  Cases  Receivep 
(Week  of 


BY  THE  Office  of  Hearings  and  Appeals 

( >ctobef  3  through  October  7, 1994] 


Dele 


Sept.  6, 1994 


Sept.  6.  1994 


Sept.  6. 1994 


Sept.  6.  1994 


Sept.  6,  1994 


Oct.  3, 1994 


Oct.  4, 1994 


Oct.  7,  1994 


Name  and  location  of  applicant 


Amoco/OWsrfioma,  Oklahoma  City,  OK 


Beiridge/Oklahorna,  Oklahoma  City,  OK 


OKQOklahoma,  Oklahoma  City,  OK 


Pato  Pinto/Oktatwrna.  Oklahoma  City,  OK 


Vickers/Oklahoma,  Oklahoma  City,  OK 


Glen  M.  Jameson,  Lakewood.  CO 


Central  American  Petroleum  Co.,  Canr 
eron,  MO 


H  and  R  Texaco  Station.  Memphis,  TN 


Date  received 


10/04/94 
10/04/94 
10/04/94 
10/04/94 
10/04/94 
10/05/94 


«—■■<■  fy»#«i 


iFR  Doc.  94-29967  Filed  12-5-«M.  «;45  am] 
BILUNG  CODE  MSO-OI-^ 


AGENCY 

Admin 


ACTION 
and 


Case  No. 


RM251-276 


RM&-272 


RM1 3-274 


RM&-273 


RM1-275 


VFA-0001 


Type  of  sut>missk3n 


VEE-0001 


RR321-168 


Request  for  modification/rescission.  If  granted:  The  Novem- 
ber 21.  1988  Decision  and  Order,  Case  Number  RQ251- 
489,  issued  to  Oklahoma  regarding  the  State's  Application 
for  Refund  submitted  in  the  Amoco  second  stage  refund 
proceeding  would  be  modified. 

Request  for  modification/rescission.  If  granted:  The  March  5, 
1985  Decision  and  Order,  Case  Nurrter  RQ8-162.  is- 
sued to  Oklahoma  regarding  the  State's  AppHcatkxi  for 
Refund  submitted  in  the  Belridge  second  stage  refund 
proceeding  would  be  modified. 

Request  for  modification/rescission.  //  granted:  The  Novenv 
ber  21,  1988  Decision  and  Order,  Case  hiumtjer  RQ13- 
491.  issued  to  Oklahoma  regarding  the  State's  ApplKatkxi 
lor  Refund  submitted  in  the  OKC  second  stage  refund 
proceeding  would  be  modified. 

Request  for  modificatkxVrescissk)n.  If  granted:  The  March  5, 
1985  Decision  and  Order,  Case  Number  RQ5-161.  is- 
sued to  Oklahoma  regarding  the  State's  Applicatkjn  for 
Refund  submitted  in  the  Palo  Pinto  second  stage  felund 
proceeding  would  be  modified. 

Request  for  modification/rescission.  //  granted:  The  Novenv 
ber  21,  1988  Deciskjn  and  Order.  Case  Number  ROl- 
490  issued  to  Oklahoma  regarding  the  state's  Application 
for  Refund  submitted  in  the  Vickers  second  stage  refund 
proceeding  would  be  modified. 

/Appeal  of  an  information  request  denial.  If  granted:  The  July 
15.  1994  Freedom  of  Informatkjn  Request  Denial  issued 
by  the  Albuquerque  Operations  Office  wouki  be  re- 
scinded, and  Glen  M.  Jameson  wouW  receive  access  to 
"Names/Numtiers  of  Former  PAI  Corporation  Employ- 
ees". 

Exception  to  the  reporting  requirements.  //  granted:  Central 
American  Petroleum  Co.  wouW  not  be  required  to  file 
Form  EIA-782B.  "Resellers'/Retailers'  Monthly  Petroleum 
Products  Sales  Report." 

Request  for  modilication/rescisskm  in  the  Texaco  refund 
proceeding.  //  granted:  The  April  4,  1992  Decision  and 
Order,  Case  Number  RF321-11317.  issued  to  H  and  R 
Texaco  Station  regarding  the  firm's  Appicatkjn  for  Refund 
submitted  in  ttie  Texaco  refund  proceeding  would  lie 
rrxxJified. 


REFl  ND  APPLICATIONS  RECEIVED 
(Oct  )t}er  3,  1994  to  October  7, 1994] 


Name  of  refund  proceeding'name  of  refund  applicant 


Kocti  Industries,  Inc  

Tennessee  Farmers  Cooperation 

Southern  States  Coop.,  Inc  

Growmark,  Inc - 

MFA  Oil  Company  „ 

Toppers  OH  Coip 


Case  Num- 
ber 


RF345-31 
RF344-20 
RF344-21 
RF344-22 
RF344-23 
RF326-329 


Wester  i  Area  Power  Administration 

Propos  id  Principles  of  integrated 
Resoui  :e  Planning  for  Use  in 
Resour  :e  Acquisition  and 
Transniission  Rannfng 


ret  Lit 


Western  Area  F*ower 
strati  on,  DOE. 

Notice  of  proposed  principles 
!st  for  public  comments. 


summary:  Western  Area  Pow«r 
Administration  (Western)  proposes  to 
use  principles  of  integrated  resource 
planning  (IRP)  in  its  acquisition  of 
resources  (supply-side  and  demand- 
side)  and  in  its  transmission  planning 
program.  Western  has  developed  the 
proposal  contained  in  this  notice  for 
public  consideration.  After  considering 
public  comment  on  this  proposal. 
Western  will  adopt  final  principleb  of 
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IRP  as  the  policy  under  which  project- 
specific  resource  acquisition  and 
transmission  planning  procediues  will 
be  developed.  These  project-specific 
procedures  will  be  developed  through 
separate  public  processes. 
DATES:  Western  seeks  comments  on  the 
proposed  principles  outlined  in  this 
notice.  To  be  considered,  comments 
need  to  be  received  by  March  7, 1995. 

In  addition  to  publication  in  the 
Federal  Register.  Western  is  mailing 
this  notice  to  parties  it  has  identified  as 
likely  to  be  interested,  including  those 
who  have  expressed  an  interest  in  the 
public  involvement  processes  for 
Western's  power  marketing  and 
transmission  planning  programs. 
Western  will  also  send  information  on 
these  principles  to  those  who  request  it. 

At  this  time.  Western  plans  to  hold 
one  public  information  smd  comment 
meeting  to  provide  information  about 
and  to  accept  public  comment  on  these 
proposed  principles.  This  public 
meeting  will  be  held  in  Denver. 
Colorado,  at  1  p.m.,  January  12,  1995.  at 
the  Stapleton  Plaza  Hotel.  3333  Quebec 
Street.  Additional  public  meetings  at 
other  locations  will  be  considered. 
Written  comments  wrill  also  be  accepted. 
A  summary  of  comments  received  and 
Western's  responses  will  be  provided  in 
a  subsequent  Federal  Register  notice 
and  to  parties  indicating  they  wish  to 
continue  receiving  information  about 
this  process. 

FURTHER  INFORMATION:  To  receive 
information  on  these  principles,  and/or 
to  make  requests  to  receive  subsequent 
mailings  on  this  process,  contact:  Mr. 
Michael  S.  Cowan,  Director,  Division  of 
Power  Operations  and  Resources. 
Western  Area  Power  Administration. 
P.O.  Box  3402.  Golden.  CO  80401-0098. 
(303) 275-1630. 

Background 

On  August  9, 1994.  Western  provided 
notice  of  its  proposed  Energy  Planning 
and  Management  Program  (Program).  59 
FR  40543.  concerning  requirements  for 
Western's  customers  to  imdertake 
integrated  resource  plaiming  consistent 
with  the  statutory  requirements  of  the 
Energy  Policy  Act  of  1992.  In  that 
notice.  Western  committed  to  develop 
and  use  principles  of  IRP  in  its  resource 
acquisition  and  transmission  plaiming 
programs.  The  separate  pubUc  process 
to  develop  IRP  principles  for  Western's 
programs  begins  with  publication  of 
these  draft  principles. 

The  draft  principles  outlined  in  this 
nolice  differ  irom  those  proposed  for 
Western's  customers.  Western's  resource 
aquisitions  are  primarily  short-term 
purchases  of  supplemental  resources  to 


firm  variable  hydropower  generation, 
not  aquisition's  of  resources  to  meet 
long-term  load  growth  through  the 
principles  set  forth  in  section  114  of  the 
Energy  Policy  Act  of  1992.  The 
principles  have  also  been  modified  so 
that  they  can  be  applied  to  Western's 
transmission  planning  process,  which 
does  not  deal  with  new  generation 
resources,  only  new  or  upgraded 
transmission  facilities. 

Western  is  currently  involved  in  other 
public  processes  that  can  have  an 
impact  on  future  purchase  power 
requirements.  These  processes  are  the 
Replacement  Resources  Process, 
pwsuant  to  the  Grand  Canyon 
Protection  Act  of  1992  (Public  Law  102- 
575);  the  Central  Valley  Project  2004 
Power  Marketing  Environmental  Impact 
Statement  (EIS);  and  the  Salt  Lake  City 
Area  Integrated  Projects  Power 
Marketing  EIS.  The  principles  being 
developed  under  this  pubUc  process 
will  be  applied  when  acquiring 
resources  related  to  the  decisions  from 
these  other  public  processes.  These 
principles  will  serve  as  the  policy  under 
which  specific  procedures  are 
developed  as  each  project  identifies  the 
need  to  acquire  resources  or  increase 
Western's  transmission  capability. 

Scope 

The  proposed  formal  principles  of  IRP 
would  apply  specifically  to: 

1.  Resource  acquisitions  involving  a 
commitment  to  purchase  a  resource 
continuously  or  a  commitment  to  make 
recurring  purchases.  Normally,  formal 
principles  would  not  be  applied  to 
unpredictable  seasonal  purchases,  day- 
to-day  economy  energy  purchases,  and 
other  short-term  transactions. 

2.  New  or  upgraded  transmission 
system  construction  with  a  1995  total 
cost  estimate  in  excess  of  $5  million  for 
an  individual  project  This  1995  cost 
level  would  be  adjusted  each  year  using 
the  construction  cost  index 

Where  practicable,  principles  of  IRP 
will  also  be  applied  informidly  to  other 
Western  transmission  projects  and/or 
resource  acquisitions. 

Proposed  Principles  of  Integrated 
Resource  Planning 

I.  Resource  Acquisition  Principles: 
Western's  resource  acquisition  activities 
would  be  determined  by  project-specific 
power  marketing  plans,  hydropower 
production  capability,  and  the 
application  of  the  following  proposed 
principles  of  IRP: 

1.  Western  will  consider  a  full  range 
of  resource  options,  both  supply-side 
and  demand-side,  as  well  as  renewable 
resource  options. 


2.  On  a  project-by-project  basis. 
Western,  in  concert  with  interested 
stakeholders,  will  develop  (1)  methods 
and  procedures  to  determine  the  need 
for  resource  acquisition  and  (2)  criteria 
to  be  used  in  evaluating  power  resource 
alternatives. 

3.  Evaluation  criteria  will  address 
cost,  environmental  impact, 
dependabiUty.  dispatchability.  risk, 
diversity,  and  the  ability  to  verify 
demand-side  alternatives.  Evaluation 
criteria  will  be  reviewed  as  the  need  for 
resources  changes  or  when  long-term 
commitments  to  piuchase  power  expire. 

4.  Evaluation  criteria  wriD  be 
consistent  with  Western's  power 
marketing  policy,  which  states  that 
Federal  power  is  to  be  marketed  in  such 
a  manner  as  to  encourage  the  most 
widespread  use  thereof  at  the  lowest 
possible  rates  to  consumers  consistent 
with  sound  business  principles.  The 
pohcy.  found  in  Delegation  Order  No. 
0204^108  (58  FR  59716.  November  10. 
1993).  is  derived  irom  section  5  of  the 
Flood  Control  Act  of  1944. 16  U.S.C. 
825s. 

5.  Resource  acquisition  plaiming  will 
be  consistent  with  power  marketing 
plans  and  associated  contractual 
obligations. 

6.  Resource  acquisition  decisions  will 
be  documented  and  made  available  to 
Western's  power  customers  and  the 
public. 

II.  Transmission  Planning  Principles: 
Western's  transmission  planning  is 
conducted  to  assess  the  capability  of  the 
Federal  transmission  system  to  provide 
adequate  and  reliable  electric  service  to 
its  customers  and  the  interconnected 
power  grid.  The  principles  of  IRP  that 
will  apply  to  Western's  transmission 
planning  are  as  follows: 

1.  Western  will  conduct  early  and 
wide  public  involvement  to  confirm  the 
purpose  and  need  of  a  proposed 
transmission  project.  Western  proposes 
that  a  public  meeting  be  held  early  in 
the  planning  process  once  the  need  for 
s>'stem  modifications  has  been 
identified  and  prior  to  start  of  the 
National  Environmental  Policy  Act 
(NEPA)  process. 

2.  At  the  public  meeting.  Western  will 
describe  the  need  to  be  met  and  seek 
comments  on  alternative  ways  to 
address  the  need,  including  demand- 
side  management,  new  construction,  or 
upgrade  of  existing  facilities. 

3.  Western  will  notify  interested 
parties,  including  power  customers, 
residents  of  the  area,  environmental 
groups,  various  resoiuce  suppliers 
including  renewable  generation  entities, 
and  other  transmission  utilities  in  the 
area,  as  well  as  other  participants  in  the 
project  if  it  is  a  joint  project. . 
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4.  Alternatives  that  are  feasible  will  he 
evaluated  Car  cost,  general 
environmental  impacts,  and  system 
reliability  concerns  in  coordination  with 
interested  parties. 

5.  The  results^f  this  evaluation  will 
be  made  available  to  Western's  power 
custCHners  and  the  public. 

Transmission  facilities  needed  for 
reliability  will  be  based  on  mitigating 
problems  related  to  power  system 
operations  or  replacing  imsafe,  aged, 
worn  out,  or  inefficient  equipment. 

Western  is  committed  to  join  the 
Western  Regional  Transmission 
Association  and  has  joined  the 
Southwbst  Regional  Transmission 
Association  (SWRTA).  Both  groups  will' 
promote  coordinated  planning  and 
efBcient  use  of  transmission  capacity 
and  will  provide  another  means  for 
involvement  by  Western's  customers.  As 
appropriate.  Western  can  invite  other 
interested  parties  to  attend  SWRTA 
meetings  as  guests  of  Western.  It  is 
anticipated  that  some  form  of  regional 
transmission  group  will  be  established 
in  the  Mid-continent  Area  Power  Pool. 
This  will  also  facilitate  public 
involvement  in  considering  Western's 
future  transmission  needs. 

Public  Process 

The  public  process  to  determine  the 
principles  of  integrated  resource 
planning  that  Western  will  incorporate 
into  its  resource  acquisition  and 
transmission  planning  processes  begins 
with  publication  of  this  noti'ce. 

Comments  on  these  proposed 
principles  are  being  sought  during  a  90- 
day  comment  period.  Following  this 
comment  period,  the  principles  to  be 
adopted  will  be  published  in  the 
Federal  Register.  This  public  process 
ends  w  ilh  publication  of  final  principles 
in  the  Federal  Register.  Final  principles 
will  be  effective  30  days  after 
pubhcation. 

Environmental  Evaluation 

Western  is  seeking  comment  on  the 
IRP  principles  outlined  in  this  notice 
through  a  public  process.  Methods. 
procedures,  and  criteria  for 
implementing  these  principles  have  vet 
to  be  developed  and  will  be  project- 
specific.  Western  is  conunitted  to 
initiating  an  appropriate  public  pr(K:ess 
under  NEPA  and  its  implementing 
regulations  for  these  project-specific 
a<:tions  at  the  earliest  possible  time.  The 
potential  environmental  effects  of  the 
methods,  procedures,  and  criteria  will 
be  evaluated  in  addition  to  analyzing 
the  effects  of  the  acquisition  of 
resources  in  these  subsequent  processes. 


Detennin^ioa  Under  Executive  Order 
12866 


DOEhaj 
significant 
does  not  n  eet 
Order  128  i6 
an  exempt 
regulatory  rev 
Order  128^6 
of  this 
Managem^t 

Issued  at 
1994. 

).M.  Shafer, 

Administraior 
IFRDoc. 
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determined  this  is  not  a 
regulatory  action  because  it 
the  criteria  of  Executive 
58  FR  51735.  Western  has 
on  firom  centralized 
iew  under  Executive 
;  accordingly,  no  clearance 
by  the  Office  of 
and  Budget  is  required. 

jolden,  Colorado,  November  10. 
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ENVIRONIIENTAL  PROTECTION 
AGENCY 

[FRL-511647] 

Public  Wa  AT  System  Supervision 
Program  Revision  for  the  State  of 
Minnesotc 

AGENCY:  Environmental  Protection 

Agency. 

ACTfON:  NJtice. 


SUMMARY 
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''iotice  is  hereby  given  in 
with  the  provision  of  section 
Safe  Drinking  Water  Act,  as 
12  U.S.C.  300f  et  seq.,  and  40 
,  subpart  B,  the  National 
Water  Regulations 
that  the  State  of  Minnesota  is 
approved  Public  Water 
lervision  (PWSS)  primacy 
he  Minnesota  Department  of 
has  adopted  drinking 
regi^ations  for  Lead  and  Copper, 
organic  chemicals  (SOCs), 
c  chemicals  (lOCs),  and  8 
orftanic  chemicals  (VOCs)  that 
to  tlie  NPDWR  for  Lead  and 
St)Cs,  IOCS,  and  VOCs,  and 
by  the  U.S.  Enviroiunental 
ProtectionJAgency  (USEPA)  on  June  7, 
26460-26564),  on  January 
FR  3526-3597),  as 
n  July  1, 1991  (56  FR  30266- 
on  julv  17, 1992  (57  FR 
76-31449).  The  USEPA  has 

its  review  of  Mirmesota's 
pntfiacy  program  revision  and 
detem  ined  that  these  sets  of  state 
n  visions  are  not  less  stringent 
rresponding  Federal 


has  determined  that  the  . 
rule  revisions  meet  the 
requirements  of  the  Federal  rule. 
Therefore,  the  USEPA  has  determined 
that  these  ;ets  of  state  program  revisions 
are  no  less  stringent  than  the 
corresponding  Federal  regulations  and 


is  proposing  to  approve  the  MDH's  nihs 
revisions. 

All  interested  parties  are  invited  ti> 
submit  written  comments  on  these 
proposed  determinations,  and  may 
request  a  public  hearing  on  or  before 
January  5, 1995.  If  a  public  hearing  i.s 
requested  and  granted,  the 
corresponding  determination  shall  not 
become  effective  until  such  time 
following  the  hearing,  at  which  the 
Regional  Administrator  issues  an  ordi^r 
affirming  or  rescinding  this  action. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator. 

Requests  for  public  hearing  should  be 
addressed  to:  Ron  Murawski,  (WD-17J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determinations  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing.  (3)  The  signature  of  the 
individual  making  the  request;  or.  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  the  State  of  Minnesota  A 
notice  will  be  sent  to  the  person{s) 
requesting  the  hearing  as  well  as  to  the 
State  of  Minnesota.  The  hearing  notice 
will  include  a  statement  of  purpose, 
information  regarding  the  time  and 
location,  and  the  address  and  telephone 
number  where  interested  persons  may 
obtain  further  information.  The  Regional 
Administrator  wrill  issue  an  order 
affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
should  the  Regional  Administrator  not 
elect  to  hold  a  hearing  on  his  own 
motion,  these  determinations  shall 
become  effective  on  January  5, 1995. 
Please  bring  diis  notice  to  the  attention 
of  any  persons  known  by  you  to  have  an 
interest  in  these  determinations. 

All  documents  related  to  these 
determinations  are  available  for 


inspection  between  the  hours  of  8:30 
a.m.  and  4:30  p.ni.,  Monday  through 
Friday,  at  the  following  offices: 
Minnesota  Department  of  Health.  . 

Drinking  Water  Protection  Section. 

925  Delaware  Street  Southeast,  P  O. 

Bo.x  59040,  Miimeapolis,  Minnesota 

55459-0040 
State  Docket  Officer:  Mr.  Richard  D. 

Clark,  (612)  627-5180 
Safe  Drinking  Water  Branch.  Drinking 

Water  Section.  U.S.  Environmental 

Protection  Agency,  Region  5,  77  West 

Jackson  Boulevard.  Chicago,  Illinois 

60604-3590 
FOR  FURTHER  ^FORMATION  CONTACT:  Ron 
Murawski,  Region  5.  Drinking  Water 
Section  at  the  Chicago  address  given 
above,  telephone  312/386-2940. 

(Sec.  1413  of  the  Safe  Drinicing  Water  Act.  as 
amended  (1986).  and  40  CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations} 

Signed  this  21st  day  of  Novemtwr.  1994. 
Robert  Springer. 

Acting  Regional  Administrator.  USEPA. 
Hegion  5. 

IFR  Doc.  94-29976  Filed  12-5-94:  8:45  ami 
BILLING  COt>E  BStOSO-P 


[FRL-5117-11 

Public  Information  Visitor  Center  (PIC): 
Temporarily  Closed 

AGENCY:  Notice  of  the  Headquarters 
Public  Information  Center  temporarily 
closed. 

SUMMARY:  The  Headquarters  Public 
Information  Visitor  Center  will  be 
closed  from  December  7  thru  December 
21, 1994  for  recarpeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cloris  J.  Butler,  Program  Manager. 
Public  Information  Center.  Office  of 
Information  Resoiu-ce  Managenient. 
Information  Management  and  Services 
Division  at  (202)260-3639. 
Michael  L.  Miller. 

Acting  Chief.  Information  Access  Branch. 
IFR  Doc.  94-29975  FileiJ  12-5-94;  8:45  ami 
BILLMQ  CODE  MM-aO-P 


lOPPTS-1 40228;  FRL-4923-9] 

Pacific  Environmentai  Services,  Inc.; 
Access  to  Trade  Seci^  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  Pacific 
Environmental  Services.  Inc.  (PES),  of 
Herndon,  VA  for  access  to  information 
submitted  to  EPA  pursuant  to  sections 
303,  311.  312.313.  and  322  of  the 
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Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA), 
also  known  as  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be-trade  secret 
information.  EPA  is  issuing  this  notice 
to  inform  all  submitters  of  trade  secret 
information  under  the  aforementioned 
EPCRA  sections  that  EPA  will  provide 
PES  personnel  access  to  trade  secret 
information  on  a  need-to-know  basis. 

DATES:  Access  to  the  trade  secret 
infonnation  submitted  by  EPA  will 
occur  no  sooner  than  December  13, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  D.  Newburg-Rinn.  Information 
Management  Division  (7407),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
NE-C.102,  401  M  St..  SW.,  Washington. 
DC  20460.  Telephone:  (202)  260-3757. 

SUPPLEMENTARY  INFORMATION:  Under 
EPCRA.  industry  must  report 
information  on  the  presence,  use, 
production,  and  manufacture  of  certain 
chemicals  to  EPA.  Under  section  322  of 
EPCRA.  facilities  must  send  trade 
secrecy  claims  regarding  their  section 
303.  311.  312,  and  313  submittals  to 
EPA. 

PES  is  a  subcontractor  to  Radian 
Corporation.  455  Horsepen  Road,  Suite 
250.  Herdon.  VA  22071,  under  contract 
number  68-D40092  with  EPA.  PES  will 
assist  the  Office  of  Pollution  Prevention 
and  Toxics-in  processing  the 
information  submitted  by  industry  in 
response  to  the  requirements  of  sections 
303.  311.  312,  313,  and  322  of  EPCRA. 
PES  staff  will  conduct  reviews  of 
EPCR.\  submissions  at  the  EPCRA 
Reporting  Center  where  submissions  are 
received  and  processed.  PES  will  review 
selet;ted  submissions  for  technical 
accuracy  and  contact  submitters 
regarding  potential  discrepancies. 

EI'A  has  determined  that  PES  will 
require  access  to  trade  secret 
information  under  EPCRA  to  perform 
their  contractual  duties,  and  in  doing  so. 
PES  personnel  will  sign  nondisclosure 
agreements  and  follow  all  required 
security  procedures.  All  access  to 
EPCRA  trade  secret  information  will 
take  place  at  the  EPCRA  Reporting 
Center.  Upon  termination  of  their 
contract,  or  prior  to  tenmnation  of  their 
contract  at  EPA's  request.  PES  will 
return  all  materials  to  EPA.  Clearance  to 
access  to  EPCRA  trade  secret 
information  under  tiiis  contract  is 
scheduled  to  expire  on  September  30, 
1905. 


Dated:  November  29. 1994. 
Linda  A.  Travers, 

Director.  Information  Management  D:\isirn. 
Office  ofPollclion  Prevention  and  Toxin 
[FR  Doc  94-2097]  Filed  12-5-94:  8;4'i  ami 
BILUNG  CODE  eSCO-60-F     . 


[OPPTS-140229;  FRL-4924-1] 

Radian  Corporation;  Access  to  Trade 
Secret  Information 

AGENCY:  Envirorunental  Protretion 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  has  authorized  Radian 
Corporation  (Radian),  of  Kemdoa.  VA 
for  access  to  information  submitted  to 
EPA  pursuant  to  sections  303.  311.  312. 
313.  and  322  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986  (EPCRA),  also  known  as  Title  m  of 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (S.\RA). 
Some  of  the  information  may  be  claimed 
or  determined  to  be  trade  secret 
information.  EPA  is  issuing  this  notice 
to  inform  all  submitters  of  trade  secret 
information  under  the  aforementioried 
EPCRA  sections  that  EPA  will  pro\ide 
Radian  Corporation  personnel  access  to 
trade  secret  information  on  a  need-to- 
kntnv  basis. 

DATES:  Access  to  the  trade  secret 
information  submitted  by  EPA  will 
occur  no  sooner  than  December  13. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  D.  Newburg-Rinn.  Information 
Management  Division  (7407),  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agencv.  Rm. 
NE— G102.  401  M  St.,  SW..  Washington. 
DC  20460,  Telephone:  (202)  260-3757. 
SUPPLEMENTARY  INFORMATION:  Under 
EPCRA.  industry-  must  report 
information  on  the  presence,  use, 
production,  and  manufacture  of  certain 
chemicals  to  EPA.  Under  section  322  of 
EPCRA.  facilities  must  send  trade 
secrecy  claims  regarding  their  section 
303,  311,  312.  and  313  submittals  to 
EPA. 

Under  contract  nimiber  68-D4-0092. 
Radian  will  assist  the  Office  of  Pollution 
Prevention  and  Toxics  in  processing  the 
information  submitted  by  industry  in 
response  to  the  requirements  of  sections 
303,  311.  312.  313,  and  322  of  EPCRA. 
Radian  Corpmration  staff' will  ci>nduct 
reviews  of  EPCRA  submissions  at  the 
EPCRA  Reporting  Center  where 
submissions  are  received  and  processed. 
Radian  Corporation  will  review  selected 
submissions  for  technical  accuracy  and 
contact  submitters  regarding  potential 
discrepancti^. 
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EI^A  has  determined  that  Radian 
Corporation  will  require  access  to  trade 
secret  information  under  EPCRA  to 
perform  their  contractual  duties,  and  in 
doing  so,  Radian  Corporation  personnel 
will  sign  nondisclosure  agreements  and 
follow  all  required  security  procedures. 
All  access  to  EPCRA  trade  secret 
information  will  take  place  at  the 
EPCRA  Reporting  Center.  Upon 
termination  of  their  contract,  or  prior  to 
termination  of  their  contract  at  EPA's 
request.  Radian  will  return  all  materials 
to  EPA.  Clearance  to  access  to  EPCRA 
trade  secret  information  under  this 
contract  is  scheduled  to  expire  on 
September  30, 1999. 

Dated:  November^d,  1994. 
Linda  A.  TVavers, 

Director.  Information  Management  Division, 
Office  of  Pollution  Prevention  and  Toxics. 
|FR  Doc.  94-29972  Filed  12-5-94;  8:45  ami 
BtLUNQ  COM  MeO-WK-F 


[FRL-5116-«] 

Proposed  Administrative  Settlement 
Under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Llat>iilty  Act 

agency:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Request  for  public  comment. 

summary:  The  U.S.  Environmental 
Protection  Agency  is  proposing  to  enter 
into  a  de  minimis  setUement  pursuant  to 
section  122(g)(4)  of  the  Comprehensive 
Environmental  Respraise,  Compensation 
and  Liability  Act  of  1980,  as  amended 
(CERCLA),  42  U.S.C.  9622(g)(4).  This 
proposed  settlement  is  intended  to 
resolve  the  UabiUties  under  CERCLA  of 
6S  de  minimis  parties  for  response  costs 
incurred  and  to  be  incurred  at  the 
Eastern  Diversified  Superfund  Site, 
Hometown,  Pennsylvania. 
DATES:  Comments  must  be  provided  on 
or  before  January  5, 1995. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107,  and  should 
refer  to:  In  Re  Eastern  Diversified 
Superfund  Site,  Hometown, 
Pennsylvania,  U.S.  EPA  Docket  No.  111- 
94-30-DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Keplinger  (Mail  Code-2244)  (202) 
260-7116,  U.S.  Environmental 
Protection  Agency,  Office  of  Site 
Remediation  Enforcement,  Room  3219- 
MALL,  401  M  Street  SW.,  Washington, 
DC  20460. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
De  Minimis  Settlement:  In  accordance 
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with  se<  tion  122(i)(l)  of  CERCLA,  notice 
is  hereb  r  given  of  a  proposed 
adminia  lative  settlement  concerning 
the  East  sm  Diversified  Superfund  Site, 
in  Hom(  town.  Pa.  The  agreement  was 
propose  1  by  EPA  Region  III  on  July  29, 
1994.  Si  bject  to  review  by  the  public 
pursuaii  to  this  Notice,  the  agreement 
has  met  jwith  the  approval  of  the 
Attome  '  General  or  her  designee. 
United  1  itates  Department  of  Justice. 
Below  a  re  listed  the  parties  who  have 
execute*  I  binding  certifications  of  their 
consent  to  participate  in  this  settlement: 

1 .  Abe  S<  lomon 

2.  Alabai  la  Power  Company 

3.  Alcan  Muminum  Corporation 

4.  Alumi  mm  Company  of  America 

"AL  :OA" 

5.  Ameri  :an  Flexible  Conduit 

6.  Atlant  c  Richfield 

7.  Atlas  1  owder— n/k/a  ICI  Explosives  USA 

Inc. 

8.  Baker  ron  &  Metal 

9.  Beldei  Wire  &  Cable  Companv 

10.  Berk-  ek 

11.  Char)  ?s  Bluestone 

12.  Bosto  n  Insulated  Wire  Cable  Systems. 

Inc. 

13.  Brani   Rex 

14.  C  &  F  Waste 

15.  Caml  ridge  I  &  M 

16.  Cerro  Wire  and  Cable  Co.,  Inc. 

17.  Chesi  ev  Cable  (Alcatel) 

18.  Coats  villa  I  &  M 

19.  Coloi  ial  Metals  Co. 

20.  Consi  ilidated  Edison  Company 

21.  Cypn  is  Wire 

22.  Davi<  Markowitz  Metal  Co.,  Inc. 

23.  Defei  se  Property  (Defense  Logistics 

Agei  cy) 

24.  Duke  Power 

25.  Duqu  isne  Light  Co. 

26.  East  I  enn 

27.  Esses  Group,  Inc. 

28.  Gene  ■al  Cable 

29.  M.  G  osser  &  Sons  Inc. 

30.  Goldl  lerg  Brothers,  Inc. 

31.  H.  D.  Metal  Company,  Inc. 

32.  ICI  A  nericas 

33. 1.  Ric  iman  and  Co..  Inc. 

34. 1  T  T  Royal  Electric  by  ITT  Corp. 

35.  Jacob  Max 

36.  Kalaj  Manufacturing 

37.  Kane  Brothers  Scrap  Iron  &  Metal  Co.. 

Inc. 

38.  Keriti  i  Company 

39.  Levii  Brothers 

40.  Lynn  Electronics 

41.  Mary  and  Metals,  Inc. 

42.  Meta  SCO,  Inc. 

43.  Moh<  wk  Wire  &  Cable  for  Hendrix  Wire 

&  Ca  lie  Co. 

44.  Meyj  rs  Bros.  Inc. 

45.  Okor  ite 

46.  Olin  Chemicals 

47.  Pack  rd  Electric  Div.  General  Motors 

Cori . 

48.  Fenn  Del  Metal  Recycling  Corp. 

49.  Phelj  s  Dodge  Corporation 

50.  Phila  ielphia  Wire 

51.  Phill  ps  Cable 

52.  Prest  ilite 

53.  Reyn  )ltls  Metals  Company 


54.  Schiavone-Bonomo  Corporation 

55.  Seaward  Construction  Company,  Inc. 

56.  Simon  Wrecking 

57.  Southwire  Company 

58.  Staiman  Brothers,  Inc. 

59.  Suisman  &  Blumenthal 

60.  Tamaqua  Cable  Products  Corp. 

61.  Tennessee  Valley  Authority 

62.  TW  Communication  Corporation 

63.  United  I  &  M 

64.  United  Refining  &  Smelting  Co.,  Inc. 

65.  U.  S.  Alum. 

These  65  parties  collectively  have 
agreed  to  pay  $3,930,469.96  subject  to 
the  contingency  that  EPA  may  elect  not 
to  complete  the  settlement  if  comments 
received  from  the  public  during  this 
comment  period  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Money 
collected  from  de  minimis  parties  will 
be  used  for  past  response  costs  incurred 
at  or  in  connection  with  the  Site, 
projected  future  response  costs  to  be 
incurred  at  or  in  connection  with  the 
Site,  and  includes  a  premium  to  cover 
the  risk  that  imknown  conditions  are 
discovered  or  information  previously 
unknown  to  EPA  is  received. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  sections  1 22(g] 
and  107  of  CERCLA.  Section  122(g) 
authorizes  early  settlements  with  de 
minimis  parties  to  allow  them  to  resolve 
their  liabilities  at  Superfund  Sites 
without  incurring  substantial 
transaction  costs.  Under  this  authority, 
EPA  proposes  to  settle  with  a  number  of 
potentially  responsible  parties  at  the 
Eastern  Diversified  Superfund  Site,  each 
of  whom  is  responsible  for  less  than 
four  percent  of  the  volume  of  hazardous 
substance  disposed  of  at  the  Site.  EPA 
issued  a  draft  settlement  proposal  on 
June  6, 1994,  invited  comments  and 
challenges  to  the  volimietric  ranking. 
On  July  29, 1994,  EPA  issued  a  final 
settlement  proposal  embodied  in  the 
Administrative  Order  on  Consent  which 
included  several  modifications  made  in 
response  toxomments  by  de  minimis 
parties  in  letters  to  EPA  and  during 
negotiations  with  the  Agency.  The 
proposed  settlement  reflects  and  was 
agreed  upon  based  on  conditions  known 
to  parties  on  July  29, 1994.  De  minimis 
settling  parties  will  be  required  to  pay 
their  volumetric  share  of  the 
Government's  past  response  costs  and 
the  estimated  fiiture  response  costs  at 
the  Eastern  Diversified  Metals  Site 
excluding  any  federal  claims  for  natural 
resource  damages  or  any  State  claims. 

The  settlement  as  it  is  now  proposed 
includes  an  adjustment  to  the 
volumetric  share  of  an  eligible  de 
minimis  party;  this  adjustment  was 
made  after  the  final  settlement  propobal 
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was  sent  to  all  eligible  parties  on  July 
29, 1994,  in  response  to  additional 
evidence  provided  by  this  party  or 
discovered  by  EPA.  The  party  affected  is 
Schiavone-Bonomo,  a/k/a  Schiavone- 
Bros. 

The  Environmental  Protection  Agency 
will  receive  written  comments  relating 
to  this  Agreement  for  thirty  (30)  days 
from  the  date  of  publication  of  this 
Notice.  A  copy  of  the  proposed 
Administrative  Order  on  Consent  may 
be  obtained  bom  Harry  R.  Steinmetz 
(3HW11)  in  EPA's  Region  HI  Office,  841 
ChesUmt  Building,  Philadelphia,  PA 
19107.  (telephone:  215/597-1192). 
Stanley  Laskowski, 

Acting  Regional  Administrator,  Repon  W. 
IFR  Doc.  94-29970  Filed  12-5-94:  8:45  am) 

BILUNGCOOE 


FEDERAL  COMMUNICATICNS 
COMMISSION 

Put>lic  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for  Review 

Nm'ember  25. 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperworit 
Reduction  Act  of  1980  (44  U.S.Q  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW,  Suite 
140.  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
418-0214.  Persons  wishing  to  comment 
on  these  izifonnation  collections  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room  10214 
NEOB.  Washington.  DC  20503,  (202) 
395-3561. 
OMB  Number  3060-0496. 

Title:  ARMIS  Operating  Data  Report. 

Report  Number  FCC  Report  43^8. 

Action:  Extension  of  a  cmrently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Estimated  Annual  Burden:  50 
responses,  160  hours  average  burden  per 
response,  8,000  hours  total  annual 
burden. 

Needs  and  Uses:  FCC  Report  43-08  is 
one  of  several  reports  comprising  the 
automated  reporting  system.  It  is  an 
annual  report  which  consists  of 
statistical  schedules  previously 
contained  in  FCC  Form  M  which  are 


needed  by  the  Commission  to  monitor 
network  growth,  usage,  and  reliability. 
The  information  contained  in  the 
automated  reports  provides  the 
necessary  detail  to  enable  this 
Commission  to  fulfill  its  regulatory 
responsibilities.  Automated 
reportingeatly  enhances  the 
Commission's  ability  to  process  and 
analyze  the  extensive  amounts  of  data 
that  are  needed  to  administer  its  rules. 
Automating  and  organizing  data  as 
submitted  to  the  Commission  facilitates 
the  timely  and  efficient  analyses  of 
revenue  requirements  and  rate  of  return, 
provides  an  improved  basis  for  auditing 
and  other  oversight  functions  and 
enhances  the  Commission's  ability  to 
quantify  the  effects  of  policy  proposals.  - 
This  submission  is  an  extension  of  the 
current  OMB  approval  -  no  changes  to 
requirements. 

OMB  Number:  ^fone. 

Title:  Application  for  AM  Broadcast 
Station  License. 

Fomi  Number:  FCC  Form  302-AM. 

Action:  New  collection. 

Respondents:  Non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response:  Gto  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  400 
responses;  639..a8  hours  average  burden 
per  response:  255,952  hours  total  annual 
burden.  ' 

Needs  and  Uses:  On  7/16/92.  the 
OMB  approved  for  use  a  new  FCC  Form 
302-FM  (3060-0506)  to  be  used  by 
licensees  and  permittees  to  apply  for  a 
new  or  modified  FM  license.  The  FCC 
Form  302-FM  was  created  through  the 
Total  Quality  Management  (TQM) 
process.  At  the  time  of  approval,  the 
current  FCC  Form  302  was  to  be  used 
only  for  the  AM  and  TV  services.  At  this 
time,  the  Commission  is  separating  the 
AM  and  TV  services  into  separate  forms. 
The  FCC  Form  302-TV  will  keep  the 
current  OMB  control  number  (3060- 
0029).  The  FCC  Form  302-AM  is  being 
submitted  as  a  new  collection.  Licensees 
and  permittees  of  AM  broadcast  stations 
are  required  to  file  FCC  Form  302-AM 
to  obtain  a  new  or  modified  station 
license,  and/or  to  notify  the 
Commission  of  certain  changes  in  the 
licensed  Ctdlities  of  these  stations. 
Additionally,  when  changes  are  made  to 
aaJM  station  which  alter  the  resistance 
of  the  antenna  system,  a  Ucense  must 
initiate  a  determination  of  the  operating 
power  by  the  direct  method.  The  results 
of  this  are  reported  to  the  Commission 
using  the  FCC  Form  302-AM.  The  data 
is  used  by  FCC  staff  to  confirm  that  the 
station  has  been  buih  to  terms  specified 
in  the  outstanding  construction  permit. 


and  to  update  FCC  station  files.  Data  is 
then  extracted  from  FCC  Form  302-AM 
for  inclusion  in  the  subsequent  license 
to  operate  the  station. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  94-29939  Filed  12-5-94:  8:45  ami 
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Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  PaperwoA 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
service.  Inc.,  2100  M  Street.  NW.,  suite 
140.  Washington,  EX:  20037,  (202)  857- 
3800.  For  frirther  information  on  this 
submission  contact  Judy  Boley.  Federal 
Communications  Commission,  (202) 
418-0210.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain.  Office  of 
Management  and  Budget,  room  10236 
NEOB.  Washington.  DC  20503. 

Note:  The  Commission  requested 
expedited  review  of  this  item  by  December 
12, 1994.  under  the  proxisions  of  5  CFR 
1320.18. 

OMB  Number  3060-0612 

Title:  Voluntary  Collection  of  Customer 
Satisfaction  for  Several  External 
Customer  Groups  of  the  Federal 
.  Communications  Commission  Using 
Fqcus  and  Interviews 

Action:  Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired 

Respondents:  Individuals  or 
households.  Business  or  other  for 
profit,  Not-for  profit  institutions, 
federal  government,  and  state,  local, 
or  tribal  government 

Frequency  of  Response:  One  time  survey 

Estimated  Annual  Burden:  1 30 
responses;  2  hours  average  burden  per 
response;  260  hours  total  annual 
burden 

Needs  and  Uses:  The  FCC  will  conduct 
a  voluntary  survey  to  improve 
customer  service  to  several  external . 
customer  service  groups— common 
carrier  providers,  local  franchising 
authorities,  wireless  radio  applicants 
and  licensees,  broadcast  applicants 
and  Ucensees,  and  the  general  public. 
The  FCC  will  conduct  focus  groups 
which  will  provide  the  data  that  will 
be  used  to  develop  questionnaire 
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siirveys  and  set  customer  service 
standards.  Representatives  from  these 
customer  groups  will  be  invited  to 
participate  in  either  focus  groups  or 
interviews.  A  maximimi  nimiber  of 
nine  focus  groups  will  be  held,  three 
with  each  group.  Structured 
interviews — either  in-person  or  via 
telephone — ^will  be  held  with  local 
franchising  authorities  and  the 
general  public.  Approximately  20 
interviews  will  be  held  with  each 
group  for  a  total  of  40  interviews. 
Participants  will  be  invited  by  using 
the  attached  telephone  script.  Each 
focus  group  and  interview  will  last 
about  two  hours,  participants  will  be 
asked  12  open-ended  questions. 
Participants  will  not  be  given 
questions  in  advance.  Out-of-pocket 
expenses  that  result  from 
participation  will  not  be  reimbursed. 
During  the  focus  groups  and 
telephone  interviews,  data  will  be 
gathered  on:  (1)  Problems,  (2) 
suggestions  to  improve  services,  (3) 
services  customers  would  like,  and  (4) 
services  customers  do  not  want.  This 
data  will  be  used  to  develop  survey 
questionnaires  and  customer  service 
standards. 

Federal  Communications  Commission. 
WUIiam  F.  Caton. 
Acting  secretary. 

Focus  Group  and  Interview  Protocol 

Introduction 

Why  FCC  is  Surveying  Customers 

•  National  Performance  Review 

•  Executive  Order  12862 

•  Align  services  with  customer  needs 

What  this  Surveying  Entails 

•  Talking  with  customers  directly  to ' 
assess  their  customer  service  needs 

Question  1:  What  products  and 
services  do  you  receive  from  the  FCC? 

Question  2:  When  did  you  directly 
interact  with  the  FCC? 

Question  3:  Which  office  at  the  FCC 
did  you  directly  interact  with? 

Question  4:  Have  there  been  any 
issues  or  significant  problems  with  the 
products  or  services  provided  to  you  by 
the  FCC?  (question  will  be  asked  for 
each  relevant  product  and  service). 

Question  5:  How  would  you  suggest 
the  FCC  improve?  (question  will  be 
asked  for  each  relevant  product  and 
service). 

Question  6:  What  positive  experiences 
have  you  had  in  your  interactions  with 
the  FCC? 

Question  7:  What  kinds  of  products 
and  services  should  the  FCC  provide  for 
you? 


Ques  ion  8:  Do  you  currently  have 
any  neod  of  products  or  services  not 
current  y  provided  by  the  FCC? 

Question  9:  Does  the  FCC  currently 
provide  a  product  or  service  that  is  not 
particu  arly  useful  to  you? 

Ques  ion  10:  Would  you  pay  more  for 
services  the  FCC  currently  provides? 

Question  1 1 :  Would  you  pay  more  for 
additioi  lal  services? 

Ques  ion  12:  How  would  you  feel 
about  tl  le  FCC  raising  the  cost  of  their 
service!  ? 

Wrap  -up  of  Discussion  and  Thank- 
you  for  Participating. 

Langua  ;e  for  Focus  Group  Customer 
Segmei  t  Calls 


Helk ,  My  name  is . 


and 


I  am  ca  ling  from  the  FCC. 

The :  ederal  Communications 
Commi  >sion  is  conducting  a  survey  of 
their  ci  stomers  to  determine  the  kind 
and  qui  ihty  of  services  they  want  and 
their  le  /el  of  satisfaction  with  existing 
service  i.  We  are  inviting  various 
represe  ntatives  to  participate  in  focus 
groups  to  obtain  their  ideas  as  to  how 
the  FC( ".  can  improve.  We've  hired  Booz- 
Allen  J  Hamilton  to  conduct  these  focus 
groups  We  would  like  to  have  your 
compa  ly  represented.  The  best 
indivic  ual  to  send  would  be  the  one 
who  in  ;eracts  most  with  the  FCC  on 
your  c(  mpany's  behalf.  We  will  use  the 
results  of  the  focus  groups  to  set 
custom  er  service  standards  and  to 
develop  a  customer  service  plan. 

We  vMll  be  holding  the  focus  groups 
at  the  iooz-Allen  &  Hamilton  offices  in 
Bethespa.  MD.  During  the  focus  groups, 
you  wml  be  asked  a  series  of  questions 
relatin|  to  the  licensing/application 
process  at  the  FCC,  your  particular 
experi(  nces  with  the  FCC  and  what 
types  <  f  improvements  you  would 
recomi  nend.  We  expect  the  focus  groups 
to  last  ipproximately  two  hours.  Will 
you  be  able  to  attend?  We  will  send  you 
a  conf  rmation  letter  that  includes 
directi  ms  to  Booz-Allen  offices.  Thank 
you  fo:  yom-  time.  We  look  forward  to 
hearin ;  your  suggestions. 

Langu  ige  for  Telephone  Interviews 
Custoi  ler  Segment  Calls 

Hell  >,  My  name  is 


and 


I  am  a  Uing  from  the  FCC. 

The  "ederal  Communications 
Comm  ssion  is  conducting  a  survey  of 
their  c  istomers  to  determine  the  kind 
and  qi  ality  of  services  they  want  and 
their  li  ivel  of  satisfaction  with  existing 
servia  s.  We  are  inviting  various 
representatives  to  participate  in 
telephone  interviews  to  obtain  their 
ideas  is  to  how  the  FCC  can  improve. 
We'vejhired  Booz-Allen  &  Hamilton  to 
conduct  these  interviews.  We  would 


like  to  have  your  company  represented. 
The  best  individual  for  us  to  speak  with 
would  be  the  one  who  interacts  most 
with  the  FCC  on  your  company's  behalf. 
We  will  use  the  results  of  the  interviews 
to  set  customer  service  standards  and  to 
develop  a  customer  service  plan. 

Booz-Allen  &  Hamilton  will  be  calling 
your  representative.  We  would  like  to 
schedule  a  convenient  date  and  time 
now.  During  the  interview,  you  will  be 
asked  a  series  of  questions  relating  to 
the  licensing/application  process  at  the 
FCC,  your  particular  experiences  with 
the  FCC  and  what  types  of 
improvements  you  would  recommend. 
We  expect  the  interview  to  last 
approximately  two  hours.  Will  you  be 
able  to  participate?  We  will  send  you  a 
confirmation  letter  that  includes  the 
date  and  time  of  the  interview.  Thank 
you  for  your  time.  We  look  forward  to 
hearing  your  suggestions. 

[PR  Doc.  94-30049  Filed  12-5-94;  8:45  am] 

BILUNQ  CODE  S712-01-M 


FEDERAL  RESERVE  SYSTEM 

Bank  of  Boston  Corp.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (1 2  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofBces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consimamation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubUc,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 


62732 


Federal  Register  /  Vol.  59 


No.  233  /  Tuesday,  December  6,  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  233  /  Tuesday,  December  6,  1994  /  Notices  62731 


reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Conmients  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  19, 
1994. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Bank  of  Boston  Corp.,  Boston, 
Massachusetts;  to  acquire  Ganis  Credit 
Corporation,  Newport  Beach,  Cahfomia, 
and  thereby  indirectly  acquire  50 
percent  of  Thor  Credit  Corporation, 
Newport  Beach,  Florida,  and  engage  in 
consumer  finance  activities,  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  29, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-29894  Filed  12-5-94;  8:45  am] 

BILLING  CODE  621IH>1-F 


John  W.  Coots,  et  al.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  19, 1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  John  W.  and  Margaret  Coots  Trust; 
John  W.  Coots,  Jr..  and  Margaret  Ann. 
Palmer,  Co-Trustees;  both  of  Platte  City, 
Missouri;  to  acquire  36.2  percent  of  the 
voting  shares  of  Wells  Bancshares,  Inc., 


Platte  City.  Missouri,  and  thereby 
indirectly  acquire  Wells  Bank  of  Platte 
City,  Platte  City.  Missouri.  In  addition 
Vanetta  Ruth  Renz  Trust;  Vanetta  R. 
Renz  and  Jimmy  C.  Renz.  Co-Trustees, 
both  of  Platte  City,  Missouri,  to  acquire 
an  additional  5.72  percent,  for  a  total  of 
27.15  percent,  of  the  voting  shares  of 
Wells  Bancshares,  Inc.,  Platte  City, 
Missouri,  and  thereby  indirectly  acquire 
Wells  Bank  of  Platte  City,  Platte  City. 
Missouri. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Lois  Bir,  Dallas  Texas;  to  acquire 
31.94  percent;  Herman  Duhr,  Jr.. 
Bremond,  Texas,  to  retain  9.42  percent; 
Calvin  Wiese,  Robinson,  Texas,  to 
acquire  4.79;  and  Cooper  Wiese,  Calvert, 
Texas,  to  acquire  4.79  percent,  of  the 
voting  shares  of  Farmers  &  Merchants 
Bancshares,  Inc.,  Mart,  Texas,  and 
thereby  indirectly  acquire  Farmers  & 
Merchants  National  Bank,  Mart,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  29, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  94-29895  Filed  12-5-94;  8:45  am) 

BILLmO  CODE  621(M>1-F 


Shawmut  National  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  not  later  than 
December  30. 1994. 

A.  Federal  Reserve  Bank  of  Boston 

(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1.  Shawmut  National  Corporation, 
Hartford,  Connecticut  and  Boston. 
Massachusetts;  to  acquire  100  percent  of 
the  voting  shares  of  Shawmut  Bank  New 
York,  N.A.,  Schenectady,  New  York,  a 
de  novo  bank.  In  addition  to  this 
application.  Northeast  Federal 
Corporation,  Hartford,  Connecticut  has 
applied  to  become  aljank  holding 
company  by  acquiring  Shawmut  Bank 
New  York,  Schenectady,  New  York. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Comerica  Incorporated,  Detroit, 
Michigan  and  Comerica  California 
Incorporated,  San  Jose,  Cahfomia;  to 
acquire  100  percent  of  the  voting  shares 
of  University  Bank  &  Trust  Company, 
Palo  Alto,  California. 

C  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Wes-Tenn  Bancorp,  Inc., 
Covington.  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  West 
Tennessee  Financial  Corporation, 
Selmer,  Tennessee,  and  thereby 
indirectly  acquire  Community  Bank  of 
West  Tennessee.  Selmer.  Tennessee. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  CaUfomia 
94105: 

1.  Commercial  Bancorp,  Salem, 
Oregon;  to  merge  with  West  Coast 
Bancorp.  Newport.  Oregon,  and  thereby 
indirectly  acquire  The  Bank  of  Newport, 
Newport.  Oregon.  In  addition. 
Commercial  Bancorp  has  applied  to 
acquire  an  option  for  19.9  percent  of  the 
voting  shares  of  West  Coast  Bancorp. 

2.  West  Coast  Bancorp,  Newport. 
Oregon;  to  acquire  an  option  for  19.9 
percent  of  the  voting  shares  of 
Commercial  Bancorp.  Salem.  Oregon, 
and  thereby  indirectly  acquire  The 
Conunercial  Bank.  Salem,  Oregon,  and 
Valley  Commerical  Bank,  Forest  Grove. 
Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  29, 1994. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-29896  Filed  12-5-94;  8:45  am) 
BILLING  COOE  e21(M>1-F 
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Commerc*  Bancshares,  Inc.,  et  aL; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Banii  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  Tlie  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  iheir  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  30, 1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yoike.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Commerce  Bancshares,  Inc.. 
Kansas  City,  Missouri,  and  CBI  Security 
Corporation,  Kansas  City,  Missouri;  to 
acquire  100  percent  of  the  voting  shares 
of  Cotton  Exchange  Bancshares,  Inc. 
Kennett,  Missouri,  and  thereby 
indirectly  acquire  Cotton  Exchange 
Bank,  Kennett,  Missouri. 

2.  Commerce  "Bancshares,  Inc.,, 
Kansas  City,  Missouri,  and  CBI  Illinois, 
Inc.,  Kansas  City.  Missouri:  to  acquire 
100  percent  of  the  voting  shares  of 
Peoples  Mid-Illinois  Corporation, 
Bloomington,  Illinois,  and  thereby 
indirectly  acquire  The  Peoples  Bank. 
Bloomington,  Illinois. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Shcwt.  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1 .  First  Commercial  Financial  Corp., 
Seguin.  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Commercial  Bank,  N.A.,  Seguin,  Texas. 

2.  Kidd  Partners.  Ltd.,  Chandler. 
Texas;  to  become  a  bank  holding 
company  By  acquiring  90.4  percent  of 


the  votfeg  shares  of  Chandler  Bancorp, 
Inc.,  CI  andler,  Texas,  and  thereby 
indirec  ly  acquire  Citizens  State  Bank, 
Chandl  ir,  Texas. 


Her  J 
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of  Governors  of  the  Federal  Reserve 
November  30, 1994. 

Johnstm, 
1  secretary  of  the  Board. 
94-29923  Filed  12-5-94;  8:45  am) 
R10-01-F 


CODE  I 


Marsha  II  &  iisley  Corporation; 
Acquis  tion  of  Company  Engaged  in 
Permis  }ible  Nonbanking  Activtttes 

The  I  rganization  listed  in  this  notice 
has  ap]  lied  under  §  225.23(a)(2)  or  (f) 
of  the  1  card's  Regulation  Y  (12  CFR 
225.23  a)(2)  or  (f))  for  the  Board's 
approv  il  imder  section  4(c)(8)  of  the 
Bank  ¥  olding  Company  Act  (12  U.S.C. 
1843(c  (8))  and  §  225.21  (a)  of  Regulation 
Y  (12  (  FR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
compai  ty  engaged  in  a  nonbanking 
activit]  that  is  listed  in  §  225.25  of 
Regula  ion  Y  as  closely  related  to 
bankin  >  and  permissible  for  bank 
holdin  ;  companies.  Unless  otherwise 
noted,  ;uch  activities  will  be  conducted 
throug  lout  the  United  States. 

The  ipplication  is  available  for 
immec  ate  inspection  at  the  Federal 
Reserv  i  Bank  indicated.  Once  the 
applies  tion  has  been  accepted  for 
proces  ing,  it  will  also  be  available  for 
inspeci  ion  at  the  offices  of  the  Board  of 
Goven  ors.  Interested  persons  may 
expres!  their  views  in  writing  on  the 
questic  n  whether  consunmaation  of  the 
propos  i\  can  "reasonably  be  expected  to 
produc  B  beneHts  to  the  pubhc,  such  as 
greater  convenience,  increased 
compe  ition,  or  gains  in  efficiency,  that 
outwei  >h  possible  adverse  effects,  such 
as  und  le  concentration  of  resources, 
decreai  ed  or  unfair  competition, 
conflic  ;s  of  interests,  or  unsound 
bankin  ;  practices."  Any  request  for  a 
hearin  ;  on  this  question  must  be 
accom  >anied  by  a  statement  of  the 
reason  ;  a  written  presentation  would 
not  su  Fice  in  lieu  of  a  hearing, 
identii  ling  specifically  any  questions  of 
fact  th  t  are  in  dispute,  siunmarizing  the 
eviden  :e  that  would  be  presented  at  a 
hearin  ;,  and  indicating  how  the  party 
commi  nting  would  be  aggrieved  by 
appro\  al  of  the  proposal. 

Cora  nents  regarding  the  application 
must  h  i  received  at  the  Reserve  Bank 
indicai  ed  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  20, 
1994. 

A.  Fkleral  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  ^Saile  Street,  Chicago,  Illinois 
60690; 


1.  Marshall  and  Iisley  Corporation, 
Milwaukee,  Wisconsin;  to  acquire 
through  its  subsidiary,  M&I  Data 
Services,  Inc.,  Milwaukee,  Wisconsin, 
and  thereby  engage  in  certain  assets  and 
assume  certain  liabilities  of  Software 
Alliance  Corporation,  Berkeley, 
California,  related  to  software 
distribution  and  servicing  of  software 
products,  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserx'e 
System.  November  30, 1994. 
Jennifer  |.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
IFR  Doc.  94-29922  Filed  12-5-94:  8:45  ami 
BILUNG  CODE  621&-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Meeting  of  the  Executive  Committee  of 
the  U.S.  Advisory  Board  on  Child 
Abuse  and  Neglect 

AGENCY:  Administration  for  Children 
and  Families,  DHHS. 


ACTION:  Notice  of  meeting. 


SUMMARY:  The  Executive  Committee  of 
the  U.S.  Advisory  Board  on  Child  Abuse 
and  Neglect  will  hold  a  meeting  in  room 
423-A,  Humphrey  Building, 
Department  of  Health  and  Human 
Services,  200  Independence  Avenue. 
SW.,  Washington,  DC,  from  9:00  a.m., 
Tuesday,  December  13,  through  5:00 
p.m.,  Wednesday,  December  14, 1994. 

This  meeting  is  open  to  the  public.  If 
a  sign  language  interpreter  is  needed, 
you  may  contact  David  Siegel  at  (202) 
401-9215. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Gosdeck,  Special  Projects 
Specialist,  U.S.  Advisory  Board  on 
Child  Abuse  and  Neglect,  room  303-D. 
Humphrey  Building,  Washington,  DC 
20201.  (202)  690-8604. 

SUPPLEMENTARY  INFORMATION:  During 
this  meeting,  tlie  Executive  Committee 
of  the  Advisory  Board  will  discuss  the 
draft  1994  report  on  child  maltreatment- 
related  fatalities. 

Dated:  November  29, 1994. 
Preston  Bruce, 

Executive  Director.  U.S.  Advisory  Board  ttn 

Child  Abuse  and  JVeg/ect. 

[FR  Doc.  94-29942  Filed  12-5-94;  8:45  am) 
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Centers  for  Disease  Control  and 
Prevention 

[000-512] 

Assessment  of  Knowledge  of  the 
Relationship  Between  Folic  Acid 
Consumption  and  the  Prevention  of 
Spina  Bifida  and  Anencephaly 

Suflunary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  aimounces  the 
availability  of  fiscal  year  (FY)  1995 
funds  for  a  sole-source  grant  with  the 
March  of  Dimes  Birth  Defects 
Foimdation  for  the  evaluation  of  the 
effectiveness  of  public  health  programs 
to  prevent  birth  defects  through  an 
assessment  of  the  current  state  of 
knowledge  among  reproductive-age 
women  relative  to  folic  acid 
consumption  and  the  prevention  of 
spina  bifida  and  anencephaly. 
Approximately  $75,000  is  available  in  4 
FY  1995  to  fund  this  project.  It  is 
expected  that  the  award  will  begin  on  or 
about  February  1, 1995,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  up  to  three 
years.  Funding  estimates  are  subject  to 
change.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satis^ctory  progress  and  availability 
of  funds. 

The  primary  purpose  of  this  project  is 
for  the  March  of  Dimes  to  provide  an 
assessment  of  the  current  state  of 
knowledge  and  behavior  among  U.S. 
women  of  reproductive  age  relative  to 
folic  acid  consumption  and  the 
prevention  of  SBA,  as  well  as  other 
pregnancy-related  health  issues. 

The  assessment  will  be  done  by 
conducting  a  study  of  reproductive-age 
women  (ages  18-45).  It  is  envisioned 
that  results  fi-om  the  study  will  be  used 
to  direct  planning  for  national,  State  and 
local  SBA  prevention  programs,  and 
will  provide  a  baseline  from  which  to 
later  evaluate  progress  in  knowledge 
and  behavior  relative  to  folic  acid 
consimiption. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  areas  of 
Environmental  Health,  Maternal  and 
Infant  Health,  and  Surveillance  and 
Data  Systems.  (To  order  a  copy  of 
"Healthy  People  2000,"  see  the  section 
VmERE  TO  OBTAIN  AOOmONAL 
INFORMATION.) 


Audioriljr:  This  program  is  authorized 
under  Section  301  (42  U.S.C  241)  of  the  PHS 
Act 

Smoke-Free  Workplace 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke- fi-ee 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

Eligible  ^plicant 

Assistance  will  be  provided  only  to 
the  March  of  Dimes  Birth  Defect 
Foundation,  White  Plains,  New  York  for 
this  project.  No  other  applications  are 
solicited.  The  program  announcement 
and  application  kit  have  been  sent  to  the 
March  of  Dimes  Birth  Defects 
Foundation. 

The  March  of  Dimes  Birth  Defect 
Foundation  is  the  most  appropriate  and 
qualified  institution  to  conduct  the 
work  imder  this  grant  for  the  following 
reasons: 

1.  The  Genetic  Testing  and  Gene 
Therapy  Survey,  completed  in  1992. 
was  commissioned,  managed,  and 
disseminated  by  the  March  of  Dimes. 
Based  on  1,000  telephone  interviews 
with  a  cross  section  of  adults,  the  survey 
has  been  instrumental  in  the 
development  of  public  policy  and 
educational  interventions  since  its 
release.  The  experience  gained  by  the 
March  of  Dimes  during  the  conduct  of 
this  national  survey  makes  it  the  on7y 
national  volimtew  organization  with  the 
level  of  expertise  required  to  imdertake 
and  disseminate  an  analogous  survey  of 
reproductive-age  women's  awareness  of 
folic  acid  and  other  pregnancy-related 
issues. 

2.  The  history  of  success  of  the 
research  efforts  supported  by  the  March 
of  Dimes  is  incomparable.  Tlie  March  of 
Dimes  has  played  a  key  role  in 
significant  advances  in  the 
imderstanding  and  prevention  of  birth 
defects  since  Dr.  Jonas  Salk,  with 
funding  fit>m  the  March  of  Dimes, 
developed  the  vaccine  that  led  to  the 
conquest  of  polio  in  the  1950's. 

3.  The  Maixdi  of  Dimes  is  the  only 
volunteer  organization  which  has  as  its 
primary  goal  the  improvement  of  the 
health  of  babies  by  preventing  birth 
defects  and  infant  mortality.  This 
organizational  goal  parallels  the  CDC's 
health  promotion  and  prevention  goals 
outlined  in  "Healthy  People  2000." 

4.  During  the  promotion  of 
preventions  such  as  Polio,  Rubella  and 
Rh  vaccines,  a  remarkable  climate  of 
trust  was  established  between  the  Marck 
of  Dimes  and  women  of  childbearing 
age.  The  credibility  and  name 


recognition  earned  by  the  March  of 
Dimes  through  these  past  efi^orts  greatly 
increases  the  likelihood  that  women 
will  participate  in  an  assessment  of  the 
level  of  knowledge  and  behavior 
regarding  the  consumption  of  folic  acid. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Eiepartment  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assiirance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Where  to  Obtain  Additional 

Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Annoimcement 
512  and  contact  Adrienne  S.  Brown, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Ckants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE.,  Room  300, 
Mailstop  B-13,  Atlanta,  GA  30305. 
telephone  (404)  842-6630. 

A  copy  of  "Healthy  People  2000" 
(Full  Report.  Stock  No.  017-001-00474- 
0)  or  "Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  SUMMARY  may  be 
obtained  through  the  Superintendent  of 
Docimients,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 
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Dated:  November  29, 19M. 
losaph  R.  CmtKT, 

Acting  Associate  Director  for  Klanogement 
and  Operation^  Centers  for  Disease  Control 
and  Preventioa  (CDC). 
fFR  Doa  94-29920  Filed  12-5-94:  8:45  am) 
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Food  and  Drug  Administration 

Advisory  Committee;  Renewals 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  announces  the 
rBnewal  of  certain  FDA  advisory 
committees  by  the  Commissioner  of 
Food  and  Drugs.  This  notice  is  issued 
under  the  Federal  Advisory  Committee 
Act  of  October  6, 1972  {Pub.  L.  92-463 
(5  U.S.C.  app.  2)). 

DATES:  Authority  for  these  committees 
will  expire  on  the  dates  indicated  below 
unless  the  Commissioner  formally 
determines  that  renewal  is  in  the  public 
interest. 


Name  ol  the  commitlee 

Date  ol  expiration 

Allergenic  Pro<feK:ts  Ad- 

July 9.  1996 

visory  Commrtfee 

Cardiovascuiaf  and 

Augb-st  27.  1996 

Renal  Drugs  Advisory 

Committee 

Endocrinotogic  and 

August  27,  1996 

Metabolic  Drugs  Ad- 

visory CommiKee 

Oncologic  Drugs  Advi- 

September 1.  1996 

sory  Committee 

Anti-Infective  Drugs  Ad- 

October 7.  1396 

visory  Comminee 

Dermalologic  and  Oph- 

October  7.  1996 

ttialmic  Drugs  Advi- 

sory Committee  (For- 

. 

merly  Dermatotogic 

Drugs  Advisory  Com- 

mittee) 

Biologicsl  Resportse 

October  28.  1996    ' 

Modifters  Advisory 

Comminee 

FOR  FURTHER  INFORMATK5N  CONTACT: 
Donna  M.  Combs,  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administrslion,  5600  Fishers 
Lane.  Rockx-ille.  MD  20857.  301-443- 
2765. 

Dated.  November  29.  1994. 
I.inda  A.  Suydam, 

Inttrim  Deputy  CommisaioDer  for  Ofit'iations. 
|FR  Dor  94-29989  Filed  13-S-94:  845  ami 
eiLUNG  CODE  4iaC-01-f 


National  Institutes  of  health 

Natlonalpancer  Institute;  Amended 
Notice  o  the  Meetings  of  the  National 
Cancer  /  dvisory  Board  and  Its 
Subcomi  nittees 
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is  hereby  given  of  a  change  in 

of  the  National  Cancer 
Board  on  December  6, 1994,  at 
Building  31C,  Conference 
National  Institutes  of  Health. 
ville  Pike,  Bethesda,  MD 
published  in  the  Federal 
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meeting  was  to  have  been 
public,  but  in  accordance 
)rovisions  set  forth  in  section 

Title  5,  U.S.C.  and  section 
ubiic  Law  92-463,  the  meeting 
from  5  p.m.  to 
adjoumiif  ent  for  discussion  of  activities 
by  and  through  the  National 
l4stitute  which  will  include  a 
of  extramural/intramural 
programmatic  and  personnel  policies  of 
nature.  These  discussions 
di^lose  information  of  a  personal 
disclosure  would 
a  clearly  unwarranted 
Qf  personal  privacy. 

ovember  30. 1994. 
eldman, 

Management  Offkvr.  NIH. 
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Public  H  iaith  Service 

OtTtce  ofthe  Assistant  Secretary  for 
Health,  Tttie  III.  Part  t,  of  the  Put>lic 
l-iealth  s4rvlce  Act;  Delegation  of 
Authorit ' 
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Administrator, 
Services 
authority 
Public  H 
274K:).  a< 


a  IS 


excludin  ; 

regulati 

Congress 

to  establ 

councils 

advison' 


is  hereby  given  that  in 

ce  of  the  delegation  of 

to  the  Assistant  Secretary  for 

I  January  14, 1981,  by  the 

of  Health  and  Human 

the  Assistant  Secretary  for 

s  delegated  to  the 

,  Health  Resources  and 
administration,  all  of  the 

under  Title  ID.  Part  1,  of  the 
ialth  .Ser\ice  Act  (42  U.S.C. 
amended,  pertaining  to  the 
J^ationallBone  Marrow  Donor  Registry', 
the  authorities  to  issue 

,  to  submit  reports  to  the 
or  a  congressional  committee, 
ih  advisory  committees  or 
or  to  select  mitnibers  lo 
or  councils. 


Redelegj  lion 
This  a  ithority  may  be  redeiegated. 


Prior  Delegations 

This  delegation  superseded  the  Mardi 
7, 1991,  delegation  to  the  National 
Institutes  of  Health  pertaining  to  the 
National  Bone  Marrow  Donor  Registry. 
All  other  delegations  and  redelegations 
under  Title  III  ofthe  Public  Health 
Service  Act  shall  continue  in  effect, 
provided  they  are  consistent  with  this 
delegation. 

Effective  Date 

This  delegation  is  effective  upon  dale 

of  signature. 

Dated:  November  4, 1994. 
Philip  R.  Lee, 

Assistant  Secretary  for  Health. 
IFR  Doc.  94-29868  Filed  12-5-94;  8:45  ami 
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Social  Security  Administration 

[Social  Security  RuHrtg  SSR  94-6) 

% 

Disability— Wori(ers'  Compensation 
Offset — Excluding  Legal  Expenses 
Incurred  by  Claimant  in  Connection 
With  Initial  Award  of  Worliers' 
Compensation  Benefits — Wastungton 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Notice  of  Social  Security  RuUng. 

SUMMARY:  In  accordance  with  20  CFR 
422.406(b)(1),  the  Commissioner  of 
Social  Security  gives  notice  of  Social 
Security  Ruling  94-6.  The  issue  is 
whether  legsl  expenses  incurred  by  the 
claimant  in  connection  with  an  initial 
workers'  compensation  fWC)  award  in 
the  State  of  Washington  were  properly 
excluded  by  the  Social  Security 
Administration  (SSA)  from  the  VVC 
offset  calculation  required  by  section 
224  ofthe  Social  Security  Act.  SSA 
regulations  provide  that  legal  expenses 
paid  or  incurred  in  connection  with  a 
VVC  award  or  settlement  are  excluded  to 
the  extent  such  expenses  are  consonant 
with  State  law.  Washington  Slate  law 
appears  to  permit  an  attorney  who 
successfully  represents  a  claimant  in 
obtaining  an  initial  award  of  WC 
benefits  to  charge  a  fee  of  up  to  30 
percent  of  the  benefits  awarded. 
Therefore,  such  attorney  fees,  if  paid  or 
incurred  by  the  claimant,  may  be 
excluded  from  the  WC  offset  provisions. 
Altliough  this  Ruling  concerns  the  Stale 
of  Washington,  it  clearly  illustratf>s 
SSA's  longstanding  policy  in  these 
matters. 

EFFECTIVE  DATE:  Dofi^mber  6. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  K.  Castello,  Division  of 
Regulations  and  Rulings,  Social  Security 


Administration,  6401  Security 
Boulevard.  Bakimwe.  MD  21235,  NlO) 
965-1711. 

SUPPI^MEMTAAV  MFORMAT10N:  Although 
we  are  tuA  required  to  do  so  pursuant 
to  5  U.S.C  552  (aMD  and  (aX2).  we  are 
publishing  this  Social  Security  RuUng 
in  accordance  with  20  CFR 
422.406(b)(1). 

Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  oH-age, 
survivors,  disability,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Security  RuHngs  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 
Federal  court  decisions,  CommissiMier's 
decisions,  oiniuons  of  the  Office  of  the 
General  Counsel,  and  other  polirry 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  the  force  and  effect  ofthe  law 
or  regulations,  they  are  binding  on  all 
comjxjnents  of  the  Social  Security 
Administration,  in  accordance  wtb  20 
CFR  422.406(b)(1),  and  are  to  be  relied 
upon  as  precedents  in  adjudicating 
other  cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect. 

(Catalog  of  Federal  Domestic  Assistant^e 
PrograiBS  Nos.  93.802  Social  Security- 
Disability  Insurance;  93.803  Social 
Security— Retireineni  Insurance;  93.805 
Social  Security — Survivors  Insurance;  93.806 
Special  Benefits  for  Disabled  Coal  Miiiprs.) 

Dated:  November  10,  1994. 
Shirley  S.  Cliater, 
Commissioner  of  Social  Security. 

Section  224  of  the  Social  Security  Act 
(42  U.S.C.  424a)  disability— workers' 
compinsation  ofEset — excluding  legal 
expenses  incurred  in  connection  with 
initial  award  of  workers"  compensation 
benefits — Washington 

20  CFR  404.408(d) 

Section  224  of  the  Social  Seturity  Ai,-t 
(the  Act)  requires  an  offeef  of  title  ft 
disabihty  insurance  benefits  if  the 
worker  is  also  e.ntitled  lo  workers' 
compensation  (WC)  benefits.  Social 
Security  Admini-stratioo  (SSA) 
regulations.  20  CFR  404.408(d).  further 
provide  that  legal  expenses  paid  or 
incurred  in  connecrtion  with  a  WC 
award  or  settlement  are  exclutied  from 
the  computation  of  the  WC  offset  lo  the 
nxt»;iil  such  expenses  are  cr>n.<;nnant 
with  State  law. 

Under  the  WC  laws  of  (ho  St.jte  of 
Washington,  an  attorney  may  charge  a 
reasonable  fee  of  not  more  than  30 
p«;n;ent  ofthe  inrreasn  in  the  award 


C2735 


secured  by  the  attorney's  services.  An    . 
"increase"  in  a  Washington  WC  award 
can  include  initial  awards  that  increase 
the  amount  of  the  WC  from  zero  to  the 
amount  awarded.  Therefore,  such 
attorney  fees,  if  paid  or  incurred  by  the 
worker,  may  be  excluded  from  the'WC 
offset  provisions  of  section  224  of  the 
Act. 

A  question  has  arisen  as  to  whether 
legal  expenses  incurred  by  the  claimanf 
in  cormection  with  an  initial  WC  award 
in  the  State  of  Washington  were 
property  excluded  from  SSA's  o^et 
calculation. 

Pursuant  to  SSA  regulations  at  20  CFR 
404.408(dl,  legal  expenses  paid  or 
incurred  in  connection  with,  a  WC 
settlement  are  excluded  to  the  extent 
such  expenses  are  consonant  with  State 
law.  This  regulation  reflects  Congress' 
intent  that,  since  workers'  compensation 
awards  are  generally  understood  to 
include  compensation  iqx  legal 
expenses,  for  the  purposes  of  offeet,  SSA 
would  not  include  any  part  of  the  WC 
lump  sum  or  benefit  which  is  equal  to 
the  amount  of  such  expenses  paid  or 
incurred  bv  the  worker.  (See  S.  Rep.  No. 
404.  89th  Cong.,  1st  Sess.  (1965).)  Under 
the  WC  laws  of  the  State  of  Washington, 
an  attorney  may  charge  a  reasonable  fee 
of  not  more  than  30  percent  of  the 
increase  in  the  award  secured  by  the 
attorney's  services. 

We  believe  one  could  reasonably 
consider  the  initial  award  to  be  an 
increase  in  the  workers'  compensation 
award  fixim  nothing  to  the  amount 
awarded.  Under  such  an  interpretation, 
the  attorney  who  successfully  represents 
a  claimant  in  obtaining  an  initial  award 
of  workers'  compensation  benefits 
would  be  permitted  to  chai^  a  fee  of  up 
to  30  percent  ofthe  benefits  awarded. 
There  are  three  reasons  supporting 
this  interpretation. 

First,  contact  with  the  appropriate 
Washington  State  agencies  revealed  no 
prohibition  on  charging  attorney  fees  in 
conjiection  with  establi.shing  the  initial 
award  of  benefits. 

Second,  there  have  been  a  nsmiber  of 
cases  presented  to  SSA  in  which 
attorney  fees  were  charged  to  the 
claimants  for  ser\'ices  in  obtaining  the 
initial  award  of  VVC  benefits.  We  do  not 
believe  it  would  be  appropriate  to 
conclude,  without  compelling  evidence, 
that  these  WC  attorneys  acted  in  direct 
contravention  of  the  State's  WC  laws. 
Third,  in  Regnier  v.  Department  of 
Labor  and  Industries,  749  P.2d  1299. 
1301  (Wash.  1988).  Washington's 
highest  court  described  R.C.W. 
51.52.120  as  allowing  the  department 
"to  determine  what  is  a  reasonable  fee 
for  a  lawyer  to  charge  a  claimant  for 
assistarwR  in  estabtfshing  an  industrial 


insurance  daiiB."  •  description  which 
would  seem  clearly  to  encompass  the 
obtaining  of  an  initial  award  of  benefits. 
(Emphasis  added.) 

Because  Washington  State  law  lacks  a 
clear  prohibition  on  the  charging  of 
attorney  f&xs  in  connection  with  ini(i;il 
claims  for  WC  benefits,  other  than  the 
30  percent  cap,  the  amounts  up  to  fh.-if 
limit  paid  by  the  claimants  to  their 
attorneys  for  services  in  the  WC  claims 
may  be  considered  to  be  consonant  with 
State  law  and  thus  are  excluded  for 
purposes  of  S.SA's  offset  pursuant  to  2U 
CFR  404.408id). 

IFR  Dot.  94-29936  Filed  12-5-94;  8:45  aaii 

BILUNG  COOE  4t9»-2S-P 

(Social  Security  Ruling  SSR  94-6f4 

Title  XVI:  SSI  Treatment  of  Department 
Of  Veterans  Affairs  Payments  to 
Fiduciaries 

AGENCY:  Social  Security  Adminislnithm 
HHS. 

ACTION:  Notice  of  Social  Security  Ruling. 

summary:  In  accordance  with  20  CFR 
422.406(b)(1),  the  Commissioner  of 
Social  Security  gives  notice  of  Social 
Security  Ruling  94-5p.  This  Ruling 
explains  the  continued  longstanding 
policy  that  payments  made  by  the 
Department  of  Veterans  Affnrs  (VA)  to 
an  individual  who  acts  as  a  fiduciary  for 
another  are  not  income  or  resourtes  to 
the  fiduciary  for  the  purpose  of 
determining  his  or  her  eligibility  fur  or 
amount  of  benefits  under  the 
supplemental  security  income  (S.SI) 
program. 

The  Commissioner  also  gives  notice 
that  this  Ruling  supersedes  SSR  82-31 
SSR  82-31  (CE.  1981-1985,  p.  777) 
contained  policy  in  addition  to  thai 
concerning  VA  payments  to  Odudari«!«-. 
regarding  the  treatment  of  veterans 
benefits  made  to  SSI  claimants  wheru 
VA  augments  the  benefits  because  the 
recipient  has  dependents.  The  policy  on 
the  treatment  of  VA  augmented  b^-n-'-fifs 
is  no  longer  apphcable  becau.se  of 
regulations  prrMnulgated  on  this  dal«* 
EFFECTIVE  DATE:  December  6.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  K.  Casteilo.  Division  of 
Regulations  and  Rulings.  Social  .Sw.unly 
Administration,  6401  Security 
Boulevard.  Baltimore,  MD  21235.  (410) 
9fi5-1711. 

SUPPLEMENTARY  INFORMATIOH: 

Although  we  are  not  required  to  rit»Mi 
pursuant  to  5  U.S.C.  552  (a)(1)  and 
(a)(2).  we  are  publishing  this  Social 
S«;urity  Ruling  in  accordance  with  20 
Cre422.40»>(bKl). 
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Federal  Register  /  Vol.  59,  No 


Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age, 
survivors,  disability,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication, 
Federal  court  decisions.  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  other  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  the  force  and  effect  of  the  law 
or  regulations,  they  are  binding  on  all 
components  of  the  Social  Security 
Administration,  in  accordance  with  20 
CFR  422.406(b)(1),  and  are  to  be  rehed 
upon  as  precedents  in  adjudicating 
other  cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect. 

(Catalog  of  Federal  Domestic  Assistance, 
Program  93.807— Supplemental  Security 
Income) 

Dated:  September  22, 1994. 
Shirley  S.  Chater, 

Commissioner  of  Social  Security. 

Policy  Interpretation  Ruling 

Title  XVI:  SSI  Treatment  of  Department 
of  Veterans  Affairs  Payments  to 
Fiduciaries 

This  Ruling  supersedes  Program 
Policy  Statement  (PPS)  No.  65  (Social 
Security  Ruling  (SSR)  82-31,  Title  XVI: 
SSI  Treatment  of  Veterans 
Administration  Payments  to  SSI 
Eligibles/Fiduciaries,  Cumulative 
Edition  1981-1985,  p.  777). 

Purpose:  To  state  supplemental 
security  income  (SSI)  policy  with 
respect  to  Department  of  Veterans 
Affairs  (VA)  payments  made  to 
fiduciaries. 

Citations  (Authority):  Section 
1612(a)(2)(B)  of  the  Social  Security  Act; 
20  CFR  416.1102  and  416.1121,  38 
U.S.C.  Veterans  Benefits. 

Pertinent  History:  Social  Security 
Administration  (SSA)  policy  provides 
that  VA  disability  compensation  or 
pension  benefit  received  by  an  eligible 
individual  is  unearned  income  to  that 
individual  (and  is  a  resource  if  retained 
into  the  month  following  that  of 
receipt).  Income  and  resources  are  used 
in  determining  SSI  eligibility.  Income  is 
used  in  determining  the  amount  of  SSI 
benefits  payable. 

Benefits  which  are  paid  to  an 
individual  as  a  fiduciary  (a  party  who 
receives  and  manages  benefits  on  behalf 
of  another)  are  not  available  for  the 
fiduciary's  own  use  and,  therefore,  are 
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not  countec  as  unearned  income  of  the 
fiduciary  in  the  month  of  receipt  or  as 
a  resource  t  lereafter  for  the  purpose  of 
determininj  the  fiduciary's  eligibility 
for  or  amou  it  of  SSI  benefits. 

There  are  situations  where  a  person 
may  be  rece  ving  VA  benefits  as  a 
beneficiary  ind  also  as  a  fiduciary  for 
another.  Foi  example:  A  World  War  II 
disabled  vel  eran  in  receipt  of  his  own 
VA  compen  >ation  may  also  be  in  receipt 
of  VA  benel  ts  in  a  separate  check  as  a 
fiduciary  or  behalf  of  his  incompetent 
Vietnam  vel  eran  son;  a  widow  in  receipt 
of  her  owTi '  ^  A  pension  may  also  be  in 
receipt  of  V  V  benefits  in  a  separate 
check  as  a  £  duciary  on  behalf  of  her 
grandchild;  or  the  child  of  a  deceased 
veteran  maj  be  in  receipt  of  dependents' 
educational  assistance,  and  also  in 
receipt  of  d(  pendency  and  indemnity 
compensatii  in  as  a  fiduciary  on  behalf  of 
his  or  her  bi  other  or  sister. 

Fohcy  Sti  tement:  Payments  made  by 
the  VA  to  ai  i  individual  in  his  or  her 
capacity  as  i  i  fiduciary  on  behalf  of 
another  are  lot  income  or  resources  to 
the  fiduciar  r  for  the  purpose  of 
determininj  the  fiduciary's  eligibility 
for  or  amou  it  of  benefits  under  the  SSI 
program.  Fc  r  SSI  purposes,  such  VA 
payments  a  e  income  or  resources  of  the 
individual  1  jr  whom  the  VA  payments 
are  made. 

Effective  )ate:  This  is  longstanding 
SSA  policy  which  continues  to  apply  to 
VA  paymen  ;s  to  fiduciaries. 

Documen  ation:  Appointment  of  a 
fiduciary  an  d  the  amounts  being  paid 
must  be  doc  umented.  When  a  person  is 
receiving  pj  yment  as  a  fiduciary,  the 
check  legen  i  will  show  the  name  of  the 
fiduciary  fo  lowed  by  a  phrase  which 
indicates  thte  fiduciary's  relationship. 
The  most  common  phrases  are  "wife 
of,"  "guard  m  of,"  and  "custodian  of 
the  child(re  i)  of."  Other  documentation 
may  includi  a  VA  award  letter  which 
shows  the  s  ime  name  and  phraseology 
cited  above  Dr  a  copy  of  VA  Form  27- 
4703,  Fiduc  ary  Agreement. 

Cross-Ref  srences:  Program  Operations 
Manual  Sys  em,  Part  05,  sections  SI 
00310.120.  ind  SI  00830.300- 
00830.320. 


action:  Notice. 
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DEPARTME  NT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Aimlnistration 
[Docket  No.  1 1-94-3844] 


ission  of  Proposed 
Collection  to  0MB 


agency:  Of  ice  of  Administration,  HUD. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr.. 
0MB  Desk  Officer.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  St.  SW.. 
Washington,  DC  20410,  telephone  (202) 
708-0050.  This  is  not  a  toll-fi«e  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the   . 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  ft'equency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 
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Dated:  November  28, 1994. 
Kay  F.  Weaver, 

Acting  Dinctar,  Informaxion  Resoataa 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Propssed 
InformatKHi  Collection  to  OMB 

Proposal:  Loan  Level  Reporting  for 
the  GNMA  Mortgage-Backed  Securities 
Program. 


Irrformation  Colection 


Office:  Govemnsent  National 
Mortgage  Association. 

Description  of  the  Need  for  the 
Information  end  its  Proposed  Use: 
GNMA  needs  to  collect  loan  level  data 
fitim  its  more  than  600  issuers  to 
continue  performing  risk  analyses, 
compliance  monitoring,  and  cost 
analyses  regarding  its  mortgage-backed 
securities  program. 

Form  Number:  None. 


Respondents:  Businesses  or  Olh«»r 
Far-Profit. 

Frequency  of  Submission:  Quarterly. 
Reporting  Burden: 


Numtjef  o<  re- 
spondents 


Frequency  ol 
response 


Hours  per 

response 


Burden 
hours 


620 


12,400 


Total  Estimated  Burden  Hoars: 
12.400. 

Status:  Extension  with  changes. 

Contacf;  George  Anderson.  Hin3, 
(202)  708-4141,  Joseph  F.  Lacke>-.  Jr.. 
OMB,  (202)  395-7316. 

Dared:  November  28, 1994. 

IFR  Doc.  94-29886  Filed  12-5-94;  8:45  am) 
eiLLMG  COOC  4210-ai-M 


(Docket  No.  N-94-3845I 

Notice  of  Sutxnission  of  Proposed 
Information  Collection  to  OMB 

agency:  Office  of  Administration.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
coUection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Pap<?r\vork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  cm  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  LatJtev.  Jr.. 
OMB  Desk  OfficCT,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Washington. 
DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 
Key  F.  Weaver.  Reports  Management 
Officer  ,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest.  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-fi^e  nvunber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMCNTARr  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information;  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  appUcablc;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submission  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 


with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authorit])-:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7td) 
of  tiie  DepertmenI  of  Hoiising  and  Urbon 
Development  Act.  42  U.S.C  3S35('!). 

Dated:  November  28, 19Si4. 
David  S.  Cristy. 

Acting  Director.  Information  Resources 
Management  Policy  cad  hianogemeat 
Division. 

Notice  of  Submission  of  Proposed 
Information  CoUection  to  OMB 

Proposal:  National  Low  Income 
Housmg  Tax  Credit  (LIHTQ  Database 
and  Analysis. 

Office:  Policy  Development  aiid 
Research. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
research  will  collect  basic  data  on  the 
universe  of  jmjjects  developed  with 
Federal  Low  Income  Housing  Tax 
Credits  (LIHTC).  The  resulting  database 
vrill  be  used  by  HUD  for  current 
analysis  of  the  locations  of  LIHTC 
projects  and  will  serve  as  the  sampling 
frame  for  future,  more  in-depth  studies 
of  the  tax  credit. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  One-Time 
Reporting  Burden: 


Number  of  re- 
spondents 


Frequerx:y  of 
response 


Hours  per 


Burden 
tours 


Information  Collection 


56 


24 


1.345 
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Total  Estimated  Burden  Hours:  1,345. 

Status:  New. 

Contact:  Stacy  Jordan.  HUD,  (202) 
708-0426.  Joseph  F.  Lackey.  Jr..  0MB. 
(202)  395-7316. 

Dated:  November  28, 1994. 

IFR  Doc.  94-29887  Filed  12-5-94:  8:45  am) 
BILUNG  CODE  421<M)1-M 


Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  0-94-1080;  FR-3835-0-011 

Redelegation  and  Designation  of 
Authority;  Supersedure  of  Authority; 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  redelegation  and 
designation  of  authority,  and  of 
supersedure  of  authority. 

SUMMARY:  In  this  notice,  the  Assistant 
Secretary  for  Housing-Federal  Housing    . 
Commissioner  redelegates  authority  to 
three  positions  within  the  Single  Family 
Mortgage  Division — the  Assistant 
General  Counsel,  the  Chief  Attorney  for 
the  Loan  Management  and  Claims 
Section,  and  the  Chief  Attorney  for  the 
Loan  Origination  Section.  In  addition, 
the  Asisistant  Secretary  for  Housing- 
Federal  Housing  Commissioner 
redelegates  authority  to  Matthew  C. 
Forman,  Evelyn  M.  Wrin,  and  Jeffrey  H. 
Swartzbaugh.  The  authority  redelegated 
to  each  of  die  named  positions  and 
individuals  is  the  authority  to  convey 
and  execute  certain  single  family 
mortgage  documents  relating  to  real  or 
personal  property  or  any  interest  therein 
acquired  pursuant  to  the  National 
Housing  Act, 

EFFECTIVE  DATE:  November  22, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  S.  Albright,  Office  of  General 
Counsel,  Room  9258,  Department  of 
Housing  and  Urban  Development. 
Washington.  DC  20410,  (202)  708-0303. 
A  telecommunications  device  for  the 
hearing  impaired  (TDD)  is  available  at 
202-708-3259.  [These  are  not  toll-free 
numbers.] 

SUPPLEMENTARY  INFORMATION:  Section 
204(g)  of  the  National  Housing  Act  (12 
U.S.C.  1710(g))  empowers  the  Secretary 
of  Housing  and  Urban  Development  to 
delegate  his  or  her  authority  to  convey 
and  to  execute  deeds  of  conveyance, 
deeds  of  release,  assignments  and 
satisfactions  of  mortgages,  and  any  other 
written  instrument  relating  to  real  or 
personal  property  or  any  interest  therein 
acquired  by  the  Secretary  pursuant  to 
the  National  Housing  Act.  These 


responsibi  ities  were  delegated  to  the 
Assistant  J  ecretary  for  Housing-Federal 
Housing  Ct)mmissioner.  with  authority 
to  redelegafe.  on  June  18,  1976  at  41  FR 
24755. 

In  the  p)  St,  the  Assistant  Secretary  for 
Housing-Fi  sderal  Housing  Commissioner 
has  exerci!  ed  his  authority  to  redelegate 
these  resp(  nsibilities.  However,  the 
most  recer  t  redelegation  designates  five 
individuals  who  are  no  longer  available 
to  carry  oi  t  these  duties.  Therefore,  it  is 
jiecessary  o  supersede  that 
redelegati(  n.  and  to  redelegate  authority 
to  new  poi  itions  and  individuals.  In  this 
redelegati(  n  and  designation,  the 
Assistant  I  lecretary  for  Housing-Federal 
Housing  C  smmissioner  lists  the 
positions  i  nd  individuals  authorized  to 
convey  an  i  execute  certain  deeds  and 
other  doci  ments  relating  to  real  or 
personal  j  roperty  or  any  interest  therein 
acquired  \  ursuant  to  the  National 
Housing  /  ct. 

Accord]  igly,  the  Assistant  Secretary 
for  Housii  g-Federal  Housing 
Commissi  )ner  redelegates  as  follows: 


Section  A 


Authority  Redelegated 


The  aut  lority  to  convey  and  to 
execute  di  eds  of  conveyance,  deeds  of 
release,  as  signments  and  satisfactions  of 
mortgages^  and  any  other  written 
instrument  relating  to  real  or  personal 
property  <  r  any  interest  therein  acquired 
by  the  Se<  retary  of  Housing  and  Urban 
EJevelopra  ent  pursuant  to  the  National 
Housing  J  iCX  is  redelegated  to  the 
following  positions  and  individuals, 
each  of  w  lom  is  hereby  designated 
Assistant  "ederal  Housing 
Commiss  oner: 

1 .  The  I  Lssistant  General  Counsel  for 
the  Singh  Family  Mortgage  Division; 

2.  The  ( ;hief  Attorney  for  the  Loan 
Managem  ^nt  and  Claims  Section,  Single 
Family  Wi  srtgage  Division; 

3.  The  I  Ihief  Attorney  for  the  Loan 
Originate  n  Section,  Single  Family 
Mortgage  Division;  and 

4.  Matt  lew  C.  Forman,  Evelyn  M. 
Wrin,  an<  Jeffrey  H.  Swartzbaugh,  each 
of  whom  s  an  attorney  in  the  Office  of 
the  Genei  al  Counsel. 

Section  I   Authority  Superseded 


This 
Authorit 
of 
20. 1985 

Autfaorify 

Housing 
3535(d): 
Act  (12  U 
41  FR  247 


R(  delegation  and  Designation  of 
it'  supersedes  the  Redelegation 
Autho  ity  at  50  FR  20859.  dated  May 


a  id 

;S(  c 


:  Sec.  7(d)  of  the  Department  of 
Urban  Development  (42  U.S.C. 
204(g]  of  the  National  Housmg 

;.C.  1710(g));  36  FR  5005  (1971); 

5  (1976). 


Dated:  November  22, 1994. . 
Nicolas  P.  Relsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner 
[FR  Doc.  94-29889  Filed  12-5-94:  8:45  am) 
BILUNG  CODE  4210-27-M 

[Docket  No.  D-«4-1079;  FR-<J834-0-01] 
Redelegation  of  Authority 

agency:  Office  of  the  Assistant 

Secretary  for  Housing- Federal  Housing 

Commissioner,  HUD. 

ACTION:  Notice  of  redelegation  of 

authority. 

SUMMARY:  In  this  notice,  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  redelegates  to  the  Deputy 
Assistant  Secretary  for  Multifamily 
Housing  Programs,  who  retains  this 
authority  and  redelegates  to  the 
Director.  Office  of  Insured  Multifamily 
Housing  Development,  the  authority  to 
endorse  for  mortgage  insurance 
Secretary-held  multifamily  mortgage 
loans.  This  responsibility  is  being 
redelegated  to  assist  in  the  management 
of  the  workload. 

EFFECTIVE  DATE:  November  22,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  H.  Salzman,  Office  of  General    . 
Counsel.  Room  9234,  Department  of 
Housing  and  Urban  Development. 
Washington.  DC  20410.  (202)  708-2975. 
A  telecommunications  device  for  the 
hearing  impaired  (TDD)  is  available  at 
202-708-3259.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  In  recent 
years,  the  volume  of  FHA-insured 
multifamily  mortgages  that  have 
reverted  to  FHA.  primarily  through 
defaults  has  grown  substantially. 
Servicing  these  assigned  multifamily 
mortgages  has  consumed  a 
disproportionately  large  share  of  FHA 
staff  time  and  resources.  This,  in  turn, 
has  diminished  FHA's  capacity  to 
monitor  the  privately-held  multifamily 
mortgages  it  insures,  which  .thereby 
increases  the  potential  for  further 
defaults  and  losses. 

HUD  has  determined  to  sell  the 
multifamily  mortgages  it  now  owns  so 
that  the  Agency  can  focus  more  of  its 
asset  management  staff  and  resources 
toward  proactive  oversight  of  the 
Agency's  insured  mortgage  portfolio.  To 
assist  in  carrying  out  the  responsibilities 
attendant  to  selling  Secretary-held 
muhifamily  mortgages,  pursuant  to  this 
delegation  and  redelegation.  the 
Assistant  Secretary  for  Housing-FHA 
Commissioner  is  redelegating  authority 
to  endorse  for  mortgage  insurance 
Secretary-held  multifamily  mortgage 
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loan  documents.  This  redelegation  will 
assist  the  Agency  in  managing  its 
workload  generated  through  the  sale  of 
multifafnily  mortgages. 

Accordingly,  the  Assistant  Secretary 
for  Housing-Federal  Housing 
Commissioner  redelegates  as  follows: 

Section  A.  Authority  Redelegated 

The  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner 
redelegates  to  the  Deputy  Assistant 
Secretary  for  Multifamily  Housing 
Programs,  who  retains  this  authority 
and  redelegates  to  the  Director.  Office  of 
Insurance  Multifamily  Housing 
Development,  the  power  and  authority 
to  endorse.,  or  under  his  or  her  direction 
to  direct  the  endorsement  of  documents 
necessary  to  effectuate  mortgage 
insurance  for  Secretar>'-held 
multifamily  mortgages. 

Section  B.  Au thority  to  Further 
Redelegate 

The  authority  redelegated  pursuant  to 
Section  A.,  above,  may  be  further 
redelegated. 

Authority:  Sec.  7(d}  of  the  Department  of 
Housing  and  Urban  DeveJopment  (42  U.S.C. 
3535(d). 

Dated:  November  22, 1994. 
Nicolas  P.  Reteinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  94-29888  Filed  12-5-94:  8:45  am) 
BILUNG  COOE  4210-27-M 


62739 


[Docket  No.  D-94-1081;  FR-3838-D-01] 

Revocation  and  Redelegation  of 
Authority 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  (HUD). 
ACTION:  Notice  of  Revocation  and 
Redelegation  of  Authority. 


SUMMARY:  This  notice  revokes  the 
Redelegation  of  Authority  published 
within  the  Federal  Register  Notice  of 
Revocation  and  Redelegation  of 
Authority  (59  FR  18282).  published 
April  15. 1994;  this  notice  revokes  all 
powers  and  authorities  currently 
redelegated  by  the  Assistant  Secrfetary 
for  Housing-Federal  Housing 
Commissioner,  to  and  through  Regional 
Housing  Directors  to  Housing 
Development  Division  Directors  and 
Housing  Management  Division  Directors 
in  Regional  Offices  and  in  Category  A 
and  B  Field  Offices,  and  to  Housing 
Division  Directors  in  the  Anchorage. 
AK,  and  Charleston,  WV  Field  Offices. ' 
and  to  housing  officials  in  Category  C 
Field  Offices  including  any  powers  and 
authorities  further  redelegated. 


Nothing  in  this  revocation  and 
redelegation  of  authority  affects  the 
power  and  authority  previously 
redelegated  to  the  Directors  of  the  HUD- 
FHA  Debt  Management  Centers  in 
Albany,  NY,  Seattle.  WA.  and  Chicago. 
IL.  including  the  redelegation  of 
authority  published  in  the  Federal 
Register  on  July  7. 1994  at  59  FR  34857 
(which  superseded  in  its  entirely  the 
redelegation  of  authority  signed  on 
October  25, 1991  and  published  in  the 
Federal  Register  on  November  1.  1991 
at  56  FR  56236). 

This  notice  then  redelegates  to  the 
Deputy  Assistant  Secretarj'  for  Single 
Family  Housing,  the  Deputy  Assistant 
Secretary  for  Multifamily  Housing,  and 
to  housing  officials  in  Field  Offices  as 
appropriate  and  specified  below,  those 
powers  and  authorities  necessary  to 
carry  out  Office  of  Housing— Federal 
Housing  Administration  (FHA) 
programs.  Any  revocation  or 
modification  of  this  redelegation  of 
authority,  other  than  further 
redelegations  as  provided  fpr  in  this 
notice,  will  be  pubhshed  in  the  Federal 
Register.  Some  powers  and  authorities 
still  rest  writh  the  Assistant  Secretary- 
Federal  Housing  Commissioner,  or  other 
Headquarters  officials.  Only  program 
powers  and  authorities  listed  in  this 
delegation  are  redelegated. 
EFFECTIVE  DATE:  December  11,  1994. 
FOR  FURTHER  iNF0RMATK3N  CONTACT: 
Robert  G.  Hunt,  Director,  Management 
Services  Division,  or  Charles  Patterson, 
Chief,  Program  Analysis  Branch. 
Management  Services  Division,  United 
States  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
SW..  room  9116,  Washington,  DC  20410. 
(202)  708-0826.  (This  is  not  a  toll-fi^ 
number.) 

SUPPLEMENTARY  INFORMATION:  In 
November  of  1993,  the  Secretary 
announced  the  reorganization  of  HUDs 
field  structure  to  improve  HUD's 
performance  and  provide  HUD's 
customers — ^members  of  the  public  and 
program  beneficiaries— more  efficient 
service  and  less  bureaucracy  by 
empowering  HUD's  employees  to  more 
effectively  serve  these  customers.  In 
implementing  these  obfectives,  the 
Secretary  determined  to  remove  the 
Regional  organizational  layer  and 
provide  officials  at  lower  organizational 
levels  full  authority  to  carry  out 
program  functions,  with  these  field 
office  officials  reporting  directly  to 
program  officials  at  Headquarters. 

On  April  15, 1994,  the  Department 
published  a  Notice  revoking  and 
redelegating  program  authority  to  meet 
the  objectives  of  the  reorganization  for 
the  Office  of  Housing  (59  FR  18282). 


That  notice  indicated  that  HUD  would 
be  issuing  further  guidance  to  field  staff 
concerning  their  specific  functions  and 
responsibilities  under  the  programs. 
This  document  contains  that  guidance, 
and  revokes  the  redelegation  contained 
vdthin  the  April  15  notice. 

Under  the  reorganization,  field  offices 
are  categorized  by  Housing  as  AA 
(Super  A).  A.  B.  C-^,  C,  and  D  offices. 
Each  of  the  field  offices  are  listed  below 
by  these  categories.  The  geographic 
areas  that  constitute  the  specific 
jurisdictions  of  each  field  office  will  be 
addressed  in  a  notice  to  be  published 
and  distributed  separately  from  this 
delegation.  The  program  areas  of  the 
Office  of  Housing— FHA  include  single 
family  housing  programs,  muhifamily 
housing  programs,  and  nursing  home 
and  hospital  mortgage  insurance 
programs.  This  notice  lists  the  programs 
in  each  of  these  program  areas  (see  Pan 
11  below  headed  PROGRAMS)  and  the 
program  functions  (see  Part  III  below 
headed  FUNCTIONS)  which  are  being 
redelegated.  Depending  on  the  categorv 
of  the  field  office  and  other  factors, 
there  are  slight  variations,  as  further 
specified  below,  as  to  which  program 
area  is  being  handled  in  a  particular 
field  office  and  as  to  which  HUD 
officials  are  being  redelegated  the 
authority  to  carry  out  the  program 
functions. 

Nothing  in  this  revocation  and 
redelegation  of  authority  affects  the 
power  and  authority  previously 
redelegated  to  the  Directors  of  the  HUI>- 
FHA  Debt  Management  Centers  in 
Albany.  NY,  Seattle,  WA.  and  Chicago. 
IL.  including  the  redelegation  of 
authority  pubUshed  in  the  Federal 
Register  on  July  7, 1994  at  59  FR  34857 
(which  superseded  in  its  entirety  the 
redelegation  of  authority  signed  on 
October  25,  1991  and  published  in  the 
Federal  Register  on  November  1,  1991 
at  56  FR  56236). 

Accordingly,  the  Assistant  Secretar\' 
for  Housing-Federal  Housing 
Commissioner  revokes  and  redelegates 
authority  as  follows: 

Section  A.  Authority  Revoked 

The  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  revokes 
all  authority  currently  redelegated  from 
the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner  to  and 
through  Regional  Housing  Directors  to    ^ 
Housing  Development  Division 
Directors  and  Housing  Management 
Division  Directors  in  Regiond  Offices 
and  in  Category  A  and  B  Field  Offices, 
and  to  Housing  Division  Directors  in  the 
Anchorage,  AK,  and  Charleston.  WV 
Field  Offices,  and  to  housing  officials  in 
Category  C  Field  Offices,  including  an> 
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powers  and  authorities  further 
redelegated. 

Section  B.  Audiority  Redelegated 

/.  To  Whom  Authority  Redelegaged 

a.  The  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner  redelegates  to  the  Office 
of  Housing  Directors  in  the  following 
Category  AA  (Double  A)  offices  the 
powers  and  authorities  needed  to  carry 
out  those  program  functions  listed  in 
Part  m  of  this  redelegation  for  the  Office 
of  Housing — ^FHA  single  family  housing 
programs,  multifiamily  housing 
programs,  and  nursing  home  and 
hospital  mortgaged  insurance  programs. 
These  programs  are  listed  below  within 
Part  n  of  this  section. 

With  regard  to  carrying  out 
multifamily  housing  functions,  in  most 
cases,  each  Office  of  Housing  Director 
may  exercise  his  or  her  authority  only 
on  multifamily  properties  located 
within  the  office's  geographic 
boundaries.  However,  in  the  few 
exceptions  noted  below  in  parentheses 
within  the  list  of  Category  AA  offices. 
the  Office  of  Housing  Director  is  also 
given  the  authority  to  carry  out 
specified  multifamily  housing  functions 
for  properties  located  in  other 
geographic  areas.  The  geographic  areas 
that  constitute  the  specific  jurisdictions 
of  each  field  office  will  be  further 
addressed  in  a  notice  to  be  published 
and  distributed  separately  fi-om  this 
redelegation. 

(1)  Category  AA  (Double  A)  Field 
Offices 

Boston.  MA 

New  York,  NY  (includes  all  Multifamily 
Asset  Disposition  functions  for 
Buffalo.  NY.  and  Newark,  NJ) 

Philadelphia,  PA  (includes  Multifamily 
Asset  Disposition  fimctions  1-3  and 
9-13,  from  the  Multifamily  Asset 
Disposition  functions  list  for 
Baltimore.  MD.  Pittsburgh,  PA 
Richmond,  VA,  Washington,  DC.  and 
Charleston,  WV) 

Atlanta,  GA 

Jacksonville,  FL 

Chicago,  IL 

Detroit,  MI 

Kansas  City,  KS 

St.  Louis.  MO 

Denver.  CO 

Ft.  Worth.  TX  (includes  all  Multifamily 
Asset  Management  and  Asset 
Disposition  functions  for  C+  offices 
Albuquerque,  NM,  and  Dallas,  TX. 
and  all  Multifamily  Asset  Disposition 
functions  for  A  offices  Little  Rock. 
AR.  and  San  Antonio,  TX,  and  all 
Multifamily  Asset  Management 
functions  for  C+  office  Shreveport, 
LA) 


San  Frani  isco,  CA  (includes  aU 
Multifa  nily  Asset  Management  and 
Asset  E  Isposition  functions  for  C-t- 
offices  ^s  Vegas,  NV,  and  San  Diego. 
CA) 
Los  Ange  es,  CA 
Seattle,  WA 

b.  The ;  assistant  Secretary  for 
Housing-  "ederal  Housing 
Commiss  oner  redelegates  to  the  Deputy 
AssistantiSecretary  for  Single  Family 
Housing,  iwho  retains  his  or  her 
authority  and  further  redelegates  to  the 
Directors  of  Single  Family  Housing 
Divisions  in  the  following  offices,  the 
powers  a]  td  authorities  needed  to  carry 
out  those  program  functions  listed  in 
Part  ni  olthis  redelegation  for  the  Office 
of  Housiqg-FHA  single  family  housing 
programsi  These  programs  are  listed 
below  wi  hin  Part  II  of  this  section.  In 
addition,  the  Assistant  Secretary  for 
Housing-  Federal  Housing 
CommisMoner  redelegates  to  the  Deputy 
Assistant  Secretary  for  Multifamily 
Housing  t>rograms.  who  retains  his  or 
her  authdrity  and  further  redelegates  to 
the  Directors  of  Multifamily  Housing 
Division j  in  the  following  offices,  the 
powers  and  authorities  needed  to  carry 
our  thosei  program  functions  Usted  in 
Part  III  of  this  redelegation  for  the  Office 
of  Housimg-FHA  multifamily  housing 
programs.  The  legal  citations  for  these 
programs  are  listed  below  in  Part  II  of 
this  Sect:  on  B. 

Unless  otherwise  noted,  each 
Director,  Multifiamily  Housing  Division, 
in  a  Cate  ;ory  A  or  B  Office  exercises 
authorit)  with  regard  to  all  multifamily 
housing  unctions  within  the  geographic 
boundari  bs  of  his  or  her  particular  field 
office.  Tie  exceptions  note  that 
Oklahonja  City.  OK,  and  Houston,  TX, 
are  redelegated  authority  to  act  on 
properti^  outside  their  jurisdictions. 
All  othei  exceptions  note  that  a 
Multifan  ily  Housing  Division  Director 
does  not  Slave  authority  over  some  asset 
dispositi  an  or  asset  management 
function  ;;  instead,  authority  for  those 
function ;  is  redelegated  to  the  offices 


noted  in 


larentheses  within  the  lists  of 


Category  A  and  Category  B  Offices. 
( 1 )  Categ  jry  A  Field  Offices 

Hartford  CT 

Buffalo,  ^Y  (except  Multifamily  Asset 
Dispoj  ition  functions  which  are 
redele  [ated  to  New  York,  NY,  as 
noted  ibove) 

Newark.  NJ  (except  Multifamily  Asset 
Dispot  ition  functions  which  are 
redele  ;ated  to  New  York.  NY.  as 
noted  ibove) 

BaltimoK.  MD  (except  Multifamily 
Asset  )isposition  functions  which  are 
redele  ;ated  to  Philadephia.  PA,  as 
noted  ibove) 


Pittsburgh.  PA  (except  Multifamily 
Asset  Disposition  functions  which  are 
redelegated  to  Philadelphia,  PA.  as 
noted  above) 

Richmond,  VA  (except  Multifamily 
Asset  Disposition  functions  which  are 
redelegated  to  Philadelphia,  PA,  as 
noted  above) 

Washington,  DC  (except  Multifamily 
Asset  Disposition  fimctions  which  are 
redelegated  to  Philadelphia.  PA,  as 
noted  above) 

Birmingham,  AL 

Columbia,  SC  - 

Greensboro,  NC 

Jackson,  MS 

Knoxville,  TN 

Louisville,  KY 

Caribbean,  San  Juan.  PR 

Columbus.  OH 

Indianapolis,  IN 

Minneapolis/St.  Paul,  MN 

Milwaukee,  WI 

Little  Rock,  AR  (except  Multifamily 
Asset  Disposition  functions  which  are 
redelegated  to  Fort  Worth,  TX,  as 
noted  above) 

New  Orleans,  LA  (except  Multifamily 
Asset  Disposition  functions  which  are 
redelegated  to  the  Multifamily 
Division  Director,  Houston,  TX) 

Oklahoma  City.  OK  (includes  Tulsa.  OK. 
Multifamily  Asset  Management  and 
Disposition  functions) 

San  Antonio,  TX  (except  Multifamily 
Asset  Disposition  functions  which  are 
redelegated  to  Fort  Worth.  TX.  as 
noted  above) 

Omaha.  NE 

Honolulu,  HI 

Portland,  OR 

Anchorage,  AK 

(2)  Category  B  Field  Offices 

Manchester,  NH 

Providence,  RI 

Charleston,  WV  (e.xcept  those 
Multifamily  Asset  Disposition 
functions  which  are  redelegated  to 
Philadelphia,  PA,  as  noted  above) 

Nashville,  TN 

Cleveland,  OH 

Cincinnati,  OH 

Grand  Rapids,  MI 

Houston,  TX  (includes  Multifamily 
Asset  Disposition  functions  for  New 
Orleans,  LA,  above  and  Shreveport. 
LA,  below) 

Des  Moines.  lA 

Phoenix,  AZ 

Sacramento,  CA 
c.  The  Assistant  Secretary  for 

Housing-FHA  Commissioner 

redelegates  to  the  Deputy  Assistant 

Secretary  for  Single  Family  Housing. 

who  retains  his  or  her  authority  and 

further  redelegates  to  the  Directors  of 

Single  Family  Housing  Divisions  in  the 

following  offices,  the  powers  and 
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authorities  needed  to  carry  out  those 
program  functions  Usted  in  Part  III  of 
this  redelegation  for  the  Office  of 
Housing-FHA  single  family  housing 
programs.  The  legal  citations  for  these 
programs  are  listed  below  in  part  11  of 
this  Section  B. 

No  authority  for  Multifamily  housing 
functions  is  redelegated  to  HUD  officials 
in  either  the  C+  or  the  C  Field  Offices. 
In  the  case  of  the  C+  offices,  the  offices 
have  multifamily  housing  staff, 
outstationed  from  another  field  office, 
who  report  to  the  Director.  Office  of 
Housing  in  a  Category  AA  Office  or  the 
Director.  Multifamily  Division,  in 
another  field  office,  as  noted  below  in 
parentheses. 

(1.)  Category  Cf 

Albuquerque,  NM  (Fort  Worth,  TX. 
Housing  Director) 

Dallas,  TX  (Fort  Worth,  TX,  Housing 
Director) 

Shreveport,  LA  (All  authority  for  Asset 
Disposition  fimctions  is  delegated  to 
the  Houston.  TX,  Multifamily 
Housing  Director.  All  authority  for 
Multifamily  Asset  Management 
functions  is  delegated  to  Fort  Worth, 
TX,  Housing  Director) 

Tulsa.  OK  (Oklahoma  City,  OK, 
Multifamily  Division  Director) 

Las  Vegas,  NV  (San  Francisco,  CA, 
Housing  Director) 

San  Die^o,  CA,  (San  Francisco,  CA, 
Housing  Director) 

(2.)  Category  C  Field  Offices 

Albany,  NY 
Camden,  N) 
Coral  Gables,  FL 
Memphis,  TN 
Orlando,  FL 
Tampa,  FL 
Flint,  MI 
Lubbock,  TX 
Helena,  MT 
Salt  Lake  City,  UT 
Fresno,  CA 
Reno,  NV 
Santa  Ana,  CA 
Tucson,  AZ  , 

Boise.  ID 
Spokane,  WA 

d.  The  following  offices  are  not 
redelegated  powers  or  authorities,  and 
report  to  the  Director,  Single  Family 
Housing  Division  in  the  offices  shown 
in  parentheses: 

(1.)  Category  D  Field  Offices 

Bangor,  ME  (Manchester,  NH) 
Burlington,  VT  (Manchester,  NH) 
Wihnington,  DE  (Philadelphia,  PA) 
Springfield,  IL  (Chicago,  IL) 
Casper,  WY  (Denver,  CO) 
Fargo,  ND  (Denver,  CO) 
Sioux  Falls,  SD  (Denver,  CO) 


II.  Programs  Under  Which  Authority 
Redelegated 

The  following  are  the  programs  of  the 
_  Office  of  Housing-FHA: 

(a.)  Multifamily  Housing  Programs: 

1.  Multifamily  Rental  Housing  for 
Moderate  Income  and  Displaced 
Famihes  Mortgage  Insurance  Program 
(Section  221(d)(3)  and  (4).  National 
Housing  Act  (12  U.S.C.  1715/(d)(3)  and 
(4)). 

2.  Multifamily  Rental  Housing 
Mortgage  Insurance  Program  (Section 
207  of  the  National  Housing  Act  (12 
U.S.C.  1713)). 

3.  Existing  Multifamily  Housing 
Mortgage  Insurance  Program  (Section 
223(f)  of  the  National  Housing  Act  (12 
U.S.C.  1715n(f)). 

4.  Refinancing  of  Existing  Insured 
Mortgages  (Section  223(a)(7)  of  the 
National  Housing  Act  (12  U.S.C. 
1715n(a)(7)). 

5.  Reinsiuance  Pilot  Program  (Section 
542(b)  of  the  Housing  and  Community 
Development  Act  of  1992  (see,  12  U.S.C. 
1707,  Historical  and  Sututory  Notes)). 

6.  Houang  Finance  Agency  Risk 
Sharing  Pilot  Program  (Section  542(c)  of 
the  Housing  and  Community 
Development  Act  of  1992  (see,  12  U.S.C. 
1707,  Historical  and  Statutory  Notes)). 

7.  Single  Room  Occupancy  Projects 
Mortgage  Insurance  Prt^gram  (Sections 
221(d)  (3)  and  (4)  of  the  National 
Housing  Act  (12  U.S.C  1715y(d). 
pursuant  to  authority  in  Section  223(g) 
of  the  National  Housing  Act  (12  U.S.C. 
1715n(g)). 

8.  Manufactured  Home  Parks 
Mortgage  Insiirance  Pr^ram  (Section 
207  of  the  National  Housing  Act  (12 
U.S.C.  1713)). 

9.  Cooperative  Housing  Mortgage 
bisurance  Program  (Section  213  of  the 
National  Housing  Act  (12  U.S.C 
1715e)). 

10.  Rehabilitation  and  Neighborhood 
Conservation  Housing  Insurance 
(Section  220  of  the  National  Housing 
Act  (12  U.S.C.  1715k)). 

11.  Supplemental  Loans  for 
Multifamily  Projects  Mortgage  Insurance 
Program  (Section  241  of  the  National 
Housing  Act  (12  U,S.C.  1715z-€)). 

12.  Operating  Loss  Loans  (Section 
223(d)  of  the  National  Housing  Act  (12 
U.S.C.  1715n(d)). 

13.  Nursing  Homes.  Intermediate  Care 
Facilities,  and  Board  and  Care  Homes 
Mortgage  Insurance  Program  (Section 
232  of  the  National  Housing  Act  (12 
U.S.C.  1715w)). 

14.  Assisted  Living  Facilities 
Mortgage  Insurance  Program  (Section 
232  of  the  National  Housing  Act  (12 
U.S.C.  1715W,  pursuant  to  authority  in 
Section  511  of  the  Housing  and 


Commimity  Development  Act  of  1992)). 
(Redelegation  of  this  program  is 
effective  upon  program  regulations 
being  published.) 

15.  Mortgage  Insurance  for  Group 
Practice  and  Medical  Practice  Facilities 
(Title  XI,  National  Housing  Act  (12 
U.S.C.  1749aaaefseq.)). 

16.  Housing  for  the  Elderly  Mortgage 
Insurance  Program  (Section  231  of  the 
National  Housing  Act  (12  U.S.C. 
1715V)). 

17.  HOPE  2:  Homeownership  of 
Multifamily  Units  (Subtitle  B  of  Title  IV 
of  the  National  Affordable  Housing  Act 
of  1990  (42  U.S.C  12871  et  seq.)). 

18.  Direct  Loans  for  Housing  for  the 
Elderly  or  Handicapped  (Section  202  of 
the  Housing  Act  of  1959  (12  U.S.C 
1701q)). 

19.  Supportive  Housing  for  the 
Elderly  (Section  202  of  the  Housing  Act 
of  1959)  (12  U.S.C.  1701q.  as  amended 
by  Section  801  of  the  National 
Affordable  Housing  Act)). 

20.  Supportive  Housing  for  Persons 
with  Disabilities  (Section  811  of  the 
National  Affordable  Housing  Act  (42 
U.S.C.  8013)). 

21.  Congregate  Housing  Services 
(Title  IV  of  the  Housing  and  Community 
Development  Amendments  of  1978). 

22.  Section  802  of  the  National 
Affordable  Housing  Act  (42  U.S.C.  8011 
et  seq.)),  as  amended  by  Section  604  of 
the  Housing  and  Community 
Development  Act  of  1992. 

23.  Service  Coordinators  for  Assisted 
Housing  (Subtitie  E  of  TiUe  VI  of  the 
Housing  and  Community  Development 
Act  of  1992;  Section  805  of  the  National 
Affordable  Housing  Act,  as  amended  by 
Section  677  of  the  Housing  and 
Community  Development  Act  of  1992). 

24.  Housing  Development  Grants 
(Section  17  of  the  U.S.  Housing  Act  of 
1937  (42  U.S.C.  14370). 

25.  Special  Purpose  Grants  (Public 
Laws  101-507, 102-139, 102-389  and 
103-327). 

26.  Section  8  New  Construction  and 
Substantial  Rehabilitation  (Section  8  of 
the  U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437fnote)). 

27.  Multifamily  Coinsurance  Program 
(Section  244  of  the  National  Housing 
Act  (12  U.S.C.  17152-9)). 

28.  Section  8  Loan  Management  Set 
Aside  Program  (Section  8  of  the  U.S. 
Housing  Act  of  1937,  as  amended  by 
Section  101  of  the  Multifamily  Housing 
Property  Disposition  Reform  Act  of  1994 
(42  U.S.C.  14370). 

29.  Rent  Supplement  Program 
(Section  101  of  the  Housing  and  Urban 
Development  Act  of  1965  (12  U.S.C. 
1701s)). 

30.  Section  236  Rental  Housing 
Interest  Reduction  and  Rental 
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Assistance  Program  (Section  236  of  the 
National  Housing  Act  (12  U.S.C.  1715z- 

D). 

31.  Below  Market  Interest  Rate  Rental 
Housing  Program  (Sections  221(d)(3) 
and  221(d)(5)  of  the  National  Housing 
Act  (12  U.S.C.  17157(d)  (3)  and  (5)). 

32.  Flexible  Subsidy  Operating 
Assistance  Program  (Section  201  of  the 
Housing  and  Community  Development 
Amendments  of  1978,  as  amended  by 
Section  103  of  the  Multifamily  Housing 
Property  Disposition  Reform  Act  of  1994 
(12  U.S.C.  1715z-la)). 

33.  Flexible  Subsidy  Capital 
Improvement  Loan  Program  (Section 
201  of  the  Housing  and  Community 
Development  Amendments  of  1978,  as 
amended  by  Section  103  of  the 
Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994  (12 
U.S.C.  1715z-la)). 

34.  Federally-Assisted  Drug 
Elimination  Grants  (Title  V  of  the  Anti- 
Drug  Abuse  Act  of  1988  (42  U.S.C. 
11901),  as  amended  by  Section  581  of 
the  National  Affordable  Housing  Act  of 
1990  and  Section  161  of  the  Housing 
and  Community  Development  Act  of 
1992  (42  U.S-C.  11901)). 

35.  Housing  in  Military  Impacted 
Areas  (Section  238(c)  of  the  National 
Housing  Act  (12  U.S.C  1715z-3(c)). 

36.  Section  8  Assistance  for  Property 
Disposition  Resales  (Section  8  of  the 
U.S.  Housing  Act  of  1937,  as  amended 
(42  U.S.C.  1437f)). 

37.  Management  and  Disposition  of 
HUD-Owned  Miihifamily  Housing 
Pro|ects  (Section  203  of  the  Housing  and 
Community  Development  Amendments 
of  1978,  as  amended  by  Section  101  of 
the  Multifamily  Property  Disposition 
Reform  Act  of  1994  (12  U.S.C.  1701z- 
11)). 

38.  Emergency  Low-Income  Housing 
Preservation  Program  (Title  II  of  the 
Housing  and  Community  Development 
Act  of  1987  (12  U.S.C.  1715/  note)). 

39.  Low-Income  Housing  Preservation 
and  Resident  Homeovtmership  Program 
(Subtitle  A  of  Title  VI  of  the  National 
Affordable  Housing  Act  of  1990  (12 
U.S.C.  4101  etseq.)). 

(b)  Single  Famuy  Housing  Programs: 

1.  One-to-Four-Family  Home 
Mortgage  Insxu-ance  (Section  203. 
National  Housing  Act  (12  U.S.C. 
1709(b)). 

2.  Rehabilitation  Mortgage  Insurance 
(Section  203(k),  National  Housing  Act 
(12  U.S.C.  1709(k)). 

3.  Homeownership  Assistance  for 
Moderate  Income  and  Displaced 
Families  (Section  221(d)(2),  National 
Housing  Act  (12  U.S.C  1715/(d)(2)). 

4.  Mortgage  Insurance  for  Service 
Members  (Section  222,  National 
Housing  Act  (12  U.S.C.  1715m)). 


5.  Mottgage  Insurance  in  Declining 
Neighborhoods  (Section  223(e),  National 
Housinj  Act  (12  U.S.C.  1715n(e)). 

6.  Mo  tgage  Insurance  on 
Condon  inium  Units  (Section  234(c). 
Nationa  Housing  Act  (12  U.S.C. 
1715y)), 

7.  Ma  igage  Insurance  for  Special 
Credit  I  isks  (Section  237,  National 
Housin:  Act  (12  U.S.C.  1715z-2)). 

8.  On  t-to-Four-Family  Mortgage 
Insuran  ;e  in  Military  Impacted  Areas 
(Sectioi  238(c),  National  Housing  Act 
(12U.SC.  1715z-3(c)). 

9.  Sin  gle  Family  Home  Mortgage 
Coinsui  mce  (Section  244,  National 
Housin  ,  Act  (12  U.S.C.  1715z-9)). 

10.  \  artgage  Insurance  for  Graduated 
Paymei  t  Mortgages  (Section  245, 
Nation?  1  Housing  Act  (12  U.S.C.  1715z- 
10)). 

11.  V  ortgage  Insurance  for  Adjustable 
Rate  Mortgages  (Section  251.  National 
Housing  Act  (12  U.S.C.  1715z-16)); 

12.  Knrtgage  Insurance  for  Home 
Equity  Conversion  Mortgages  (Section 
255.  National  Housing  Act  (12  U.S.C. 
1715)). 

13.  C  >unseling  for  Homebuyers, 
Homeo  vners,  or  Tenants  (Section  106, 
Housin  >  and  Urban  Development  Act  of 
1968  (1 2  U.S.C.  1701x)). 

14.  N  ortgage  Insurance  on  Single 
Family  Cooperative  Units  (Section  213, 
Nation)  1  Housing  Act  (12  U.S.C. 
1715e); 

15.  N  ortgage  and  Major  Home 
Improv  ;ment  Loan  Insurance  for  Urban 
Renewi  1  Areas  (Section  220Ch),  National 
Housin  5  Act  (12  U.S.C.  1715k(h)). 

16.  S  ngle  Family  Mortgage  Insurance 
in  Disa  iter  Areas  (Section  203(h). 
Nationi  J  Housing  Act  (12  U.S.C. 
1709(h  ). 

17.  L  isurance  for  Purchase  of  Fee 
Simple  Title  from  Lessors  (Section  240, 
Nation  il  Housing  Act  (12  U.S.C.  1715z- 
5)). 

18.  £  ingle  Family  Mortgage  Insurance 
on  Hav  raiian  Homelands  (Section  247, 
Nation  il  Housing  Act  (12  U.S.C.  1715z- 
12)). 

19.  S  ingle  Family  Mortgage  Insurance 
on  Ind  an  Reservations  (Section  248, 
Nation  il  Housing  Act  (12  U.S.C.  1715z- 
13)). 

20.  h  [ortgage  Insurance  for  Shared 
Appre(  iation  Mortgages  (Section  252,    ■ 
Nationfil  Housing  Act  (12  U.S.C.  1715z- 
17)). 

21.  h  lortgage  Insurance  for 
Home<  vtrnership  Assistance  Mortgage 
Refinai  ices  (Section  235(r),  National 
Housii  g  Act  (12  U.S.C.  1715z)). 

22. 1  xpenditures  to  Correct  Structural 
Defect  in  Mortgaged  Homes  (Section 
518,  N  itional  Housing  Act  (12  U.S.C. 
1735bl. 

23. 1  lortgage  Insiirance  for  Single 
Famil]  Cooperative  Housing  (Section 


203(n),  National  Housing  Act  (12  U.S.C. 
1709n)). 

24.  Mortgage  Insurance  Growing 
Equity  Mortgages  (Section  245(a). 
National  Housing  Act  (12  U.S.C.  1715z- 
10)). 

25.  Mortgage  Insurance  Experimental 
Housing  (Section  233,  National  Housing 
Act  (12  U.S.C.  1715X)). 

26.  Mortgage  Insurance  in  Outlying 
Areas  (Section  203(i),  National  Housing 
Act  (12  U.S.C.  1709(i))). 

27.  Mortgage  Insurance  in  Urban 
Renewal  Areas  (Section  220(d)(3)(A)(i). 
National  Housing  Act  (12  U.S.C. 
1715k(d)(3)(A)(i)). 

28.  Mortgage  Insurance  for  Armed 
Service  Housing  (Section  809/810. 
National  Housing  Act  (12  U.S.C.  1748h- 
1. 1748h-2)). 

29.  Property  Disposition  Program 
(Section  204(g),  National  Housing  Act 
(12  U.S.C.  1710(g))). 

30.  Assignment  Program  (Section 
230(b),  National  Housing  Act  (12  U.S.C. 
1715u(b))). 

31.  Property  Improvement  Loan 
Insurance  Program  (Section  2  of  Title  I 
of  the  National  Housing  Act  (12  U.S.C. 
1703)). 

32.  Manufactured  Home  Loan 
Insurance  Program  (Section  2  of  Title  I 
of  the  National  Housing  Act  (12  U.S.C. 
1703)). 

(c)  Hospital  Mortgage  Insurance 
Programs: 

1 .  Mortgage  Insurance  for  Hospitals 
Program  (Section  242  of  the  National 
Housing  Act  (12  U.S.C.  1715z-7)). 

2.  Supplemental  Loans  for  Hospitals 
Mortgage  Insurance  Program  (Section 
241  of  the  National  Housing  Act  (12 
U.S.C.  1715Z-6)). 

3.  Refinancing  of  Existing  Insured 
Hospital  Mortgages  (Section  223(a)(7)  of 
the  National  Housing  Act  (1 2  U.S.C. 
1715n(a)(7))). 

4.  Operating  Loss  Loans  (Section 
223(d)  of  the  National  Housing  Act  (12 
U.S.C.  1715n(d))). 

///.  Functions  for  Which  Authority  Is 
Redelegated 

(a)  Multifamily  Housing  Program 
Functions 

Powers  and  authorities  redelegated 
under  the  Multifamily  Housing 
Programs,  listed  above,  include: 

(i)  General  Multifamily  Housing 
Functions. — 1.  Issuing  waivers  of 
Department  directives  not  mandated  by 
statute  or  regulation. 

2.  Signing  documents  as  necessary  to 
carry  out  enumerated  functions. 

(ii)  Multifamily  Production. — 1. 
Approving  fee/contract  appraisers  and 
inspectors. 

2.  Determining  acceptability  of  project 
sites. 


62744 


Federal  Register  /  Vol.  59,  N ).  233  /  Tuesday.  December  6,  1994  /  Notices 


Federal  Eegfatar  I  Vol.  59.  No.  233  /  Tuesday.  December  6.  1994  /  Notices  •2743 


3.  Issuing  Site  Appraisal  and  Maiiet 
Analysis  (SAMA)  approvals. 

4.  Issuing  conditional  or  firm 
commitments  for  FHA  mortgage 
insurance  or  capital  advances. 

5.  Issuing  initial  or  final 
endorsements  for  FHA  mortgage 
insurance  or  capital  advances. 

6.  Issuing  firm  approval  letters  and 
mortgage  insurance  endorsements  for 
Risk-Sharing  program. 

7.  Executing  cost  certifications  and 
determining  maximum  insurable 
mortgages  or  maximum  capita) 
advances. 

8.  Executing  Regulatory  Agreements. 

9.  Issuing  construction  inspection 
reports  and  requiring  corrective  action.s 
and  escrows  as  needed. 

10.  Approving  construction  advances 
and  change  orders. 

11.  Approx'ing  per  unit  mortgage 
limits  in  excess  of  base  amounts,  up  to 
statutory  maximums. 

12.  Making  final  decisions  on  subsidy 
layering  reviews  for  projects  in 
development  or  authorizing  Housing 
Finance  Agencies  (HFAs)  to  make  these 
decisions.  (Redelegation  of  this  function 
is  effective  upon  Headquarters 
providing  administrative  instructions.) 

(iii)  Multifamily  Asset  Management 
and  Funding. 

A.  Cmss-Cutting  Servicing  and 
Compliance 

1.  Approving/Disapproving  owner's 
choice  of  management  agent  or  owner's 
decision  to  self-manage. 

2.  Establishing  management  agent  fee 
ranges  and  add-on  fees. 

3.  Approving/disapproving 
management  fees  that  owners  and 
agents  negotiate. 

4.  Approving  changes  in  project 
ownership  (Transfer  of  Physical  Assets 
(TPAs)). 

5.  S-pning  9  and  12-month  guarantee 
inspections  and  approving  releasesfrom 
escrows. 

6.  Processing  and  deciding  all  forms 
of  rent  increases,  including  sprecial 
additional  adjustments  of  Annua] 
Adjustment  Factors  (AAF)  projects. 

7.  Deciding  ovimer  appeals  of 
decisions  on  rent  increase  requests. 

8.  Authorizing  payment  of  projetrt 
monthly  subsidy  billings,  including 
approving  of  Section  8  special  claims. 

9.  Authorizing  offsets  to  monthly 
subsidy  biUings. 

10.  Executing  repayment  agreements 
for  collection  of  overpaid  rental 
subsidies  or  delinquent  excess  income. 

11.  Authorizing  releases  from  the 
residual  receipts  accounts,  including 
using  residual  receipts  to  fimd  service 
coordination. 

12.  Authorizing  releases  from  the 
replacement  reserve  accounts. 


13.  Executing  partial  releases  of 
security. 

14.  Determining  acceptability  of 
monthly  or  aimual  financial  statements 
and  requiring  corrective  action  related 
to  those  statements. 

15.  Reviewing  performance  of  project 
management  and  assigning  performance 
ratings  on  project  management  reviews 
and  physical  inspections. 

16.  Reviewing  and  rating  subsidy 
contract  administrator's  performance. 

17.  Determining  which  principals 
should  be  flagged  in  2530  system. 

18.  Approving  Limited  Denial  of 
Participation. 

19.  Approving  exceptions,  authorizing 
admission  of  low-income  families  imder 
"post  81"  Section  8  contracts  that  are 
subject  to  the  very  low-income  rule. 

20.  Determining  which  projects  will 
receive  Loan  Management  S^-Asides 
(LMSA),  Flexible  Subsidy  Operating 
Assistance,  or  Flexible  Subsidy  Capital 
Improvement  Loans. 

21.  Executing  Flexible  Subsidy  and 
LMSA  contracts  and  amendments  and 
Section  8  Annual  Contributions 
Contract  (ACC)  amendments. 

22.  Authorizing  disbursement  of 
Flexible  Subsidy  funds. 

23.  Acknowledging  receipt  of  Default 
and  Election  to  Assign  Notices. 

24.  Executing  second  mortgage 
documents  follov\ring  Headquarters' 
approvals  of  partial  payment  of  claims. 

25.  Making  final  decisions  cm  subsidy 
layering  reviews  for  projects  in 
management  or  authorizing  HFAs  to 
make  these  decisions.  (Redelegation  of 
this  function  is  effective  upon 
Headquarters  providing  administrative 
instructions.) 

26.  Approving  current  bond 
refunders. 

27.  Determining  terms  of  workout  on 
insured  orHUD-held  mortgages  when 
workout  does  not  involve  a  Financial 
Adjustment  Factor  (FAF)  refunder. 

28.  Executing  woii^outs  on  insured  or 
HUD-held  mortgages. 

29.  Approving  Title  U  Plans-of-Action 
and  executing  Title  0  Use  Agreements. 

30.  Granting  preliminary  and  final 
approval  of  Title  VI  Plans-of-Action  and 
executing  Title  VI  Use  Agreements. 

31.  Authorizing  foreclosure  of  HL'D- 
held  mortgages.  (Includes  notifying 
mortgagor  of  HUD's  decision  to 
foreclose  and  deciding  owners'  appeals 
of  the  initial  foreclosure  decisions.) 

32.  Signing  hazard  insurance  ]oss 
drafts. 

33.  Determining  Housing's  proposal 
for  resolving  audit  findings. 

34.  Closing  audit  finding  on  field 
office  matters. 


B.  Multifamily  Housing  for  Elderly 
Persons  or  Persons  wHh  Disabilities 

1.  Reviewing  and  rating  Section  202 
and  Section  811  appUcafions. 

2.  Exercising  regulatory  option  to 
approve  Section  811  application  for 
more  than  number  of  units  handbook 
allows. 

3.  Authorizing  Section  81 1  sponMir  to 
serve  only  one  type  of  disability. 

4.  Authorizing  change  in  disability 
group  to  be  served  by  group  home/ 
independent  living  facility  under 
Sections  202. 162.  811  programs. 

5.  Selecting  Sections  202  and  811 
applications  to  be  fuaded. 

6.  Approving  extensions  of  Sections 
202  and  811  fund  reservations  to  dates 
no  more  than  36  months  beyond  initial 
reservation  date. 

7.  Executing  Sectiou  202  regulatory 
agreements  and  development  and 
funding  documents. 

8.  Approving/disapproving 
mortgagors'  requests  to  prepay  Section 
202  mortgages  when  note  contains  a 
prepayment  right. 

9.  Executing  new  Congregate  Housing 
.Services  Program  (CHSP)  grants. 

10.  Executing  extensions, 
amendments,  close-outs,  or  terminations 
of  existing  CHSP  grants. 

11.  Exeicuting  Section  8  contracts  for 
service  coordinators. 

12.  Approving  use  of  residual  rtujeipU 
for  scrx'ice  coordinators. 

C.  Multifamily  Grants 

1.  Rating  and,  where  specified  in 
program  regulations,  ranking  of 
applications  for  competitive  grant 
programs. 

2.  Processing  apphcations  in 
noncompetitive  grant  prograins. 

3.  Executing  and  amending  grant 
agreements. 

4.  Approving  Line  of  Credit  Control 
System  (LOCCS)  drawdowns. 

5.  Monitoring  compliance  with  grant 
agreements  and  terminating  agreements 
for  non-performance. 

6.  Executing  close-out/settlements  «f 
grants. 

(iv.)  Multifamily  Asset  Disposition.— 
1.  Determining  terms  of  foreclosure  sale. 

2.  Directing  Office  of  General  Couns^) 
to  commence  foreclosure. 

3.  Determining  services  (statement  ul 
work)  to  be  included  in  Project 
Managers'  contracts. 

4.  EstablisKing  maximum  rents  and 
charges  Project -Managers  may  levy. 

5.  Approving  budgets  for 
rehabilitation  work  and  operating  costs, 
including  personnel  and  salaries. 

6.  Authorizing  project  managers  to 
spend  amounts  or  to  subcontract  fur 
goods  or  services  not  authorized  in 
budgets. 
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7.  Authorizing  rehabilitation  work. 

8.  Authorizing  advertisements  of 
properties  for  sale. 

9.  Approving  disposition  plans. 

10.  Approving  purchasers,  in 
conjunction  with  foreclosures  or  sales, 
of  HUD-owned  properties. 

11.  Approving  sales  documents. 

12.  Executing  Annual  Housing 
Assistance  Program  (AHAP)  and 
Housing  Assistance  Program  (HAP) 
contracts. 

13.  Making  final  decisions  on  subsidy 
layering  reviews  required  in 
conjunction  with  foreclosure  sales  or 
sales  of  HUD-owned  projects  or 
authorizing  HFAs  to  make  these 
decisions.  (Redelegation  of  this  function 
effective  upon  Headquarters  providing 
administrative  instructions.) 

(b.)  Single  Family  Housing  Program 
Functions 

Powers  and  authorities  redelegated 
under  the  single  family  housing 
programs,  listed  above,  include: 

(i)  General  Single  Family  Housing 
Functions, — 1.  Issvung  waivers  of 
Department  directives  not  mandated  by 
statute  or  regulation. 

2.  Signing  documents  as  necessary  to 
carry  out  enimierated  functions. 

(ii)  Single  Family  Development. — 1. 
Identifying/maintaining  local  codes  to 
meet  Minimimi  Property  Standards 
(MPS). 

2.  Approving  Direct  Endorsement 
(DE)  lenders  and  underwriters. 

3.  Reviewing/approving  DE  test  cases. 

4.  Reviewing  endorsement  packages. 

5.  Executing  Mortgage  Insurance 
Certificates  (MICs). 

6.  Performing  appraisal  field  reviews. 

7.  Performing  architectural  field 
reviews. 

8.  Performing  pre-endorsement 
reviews  for  mortgage  credit. 

9.  Performing  detailed  underwriting 
reviews  for  mortgage  credit. 

10.  Processing  Appraisalsior  HUD 
processed  cases. 

11.  Processing  credit  underwriting 
process  for  HUD  processed  cases. 

12.  Assigning  case  numbers  per 
requests. 

13.  Receiving/logging  appraisals. 

14.  Receiving/logging  endorsement 
packages. 

15.  Recording  post-endorsement 
reviews. 

16.  Performing  subdivision 
processing/condominium  processing 
improved  areas. 

17.  Approving  Mortgagees  (initial). 

18.  Maintaining  fee  panels/lenders 
lists  of  appraisers,  inspectors,  technical 
reviewers,  endorsements  processo.  . 
203K  lenders,  and  Home  Equity 
Conversion  Mortgage  (HECM)  lenders. 


19.  Mon  toring  contract  reviews. 

20.  Revi  swing  claim/default  statistics. 

21.  Mon  toring  individual  lender 
performan  :e. 

22.  Com  racting: 
— Original  ng  procurement  process. 
— Preparir  g  Requests  for  Proposals 

(RFP). 
— Staffing  kelection  panels. 
— Monitoring  contractor  performance. 
— Reviewi  ig/approving  invoices. 
— Monitor  ng  contract  costs. 

(iii)  Sin,  le  Family  Loan  Servicing. — 
(1)  Review  ing  servicing/mortgagee 
servicing. 

2.  Proce  ;sing  requests  for  assignment. 

3.  Heari  ig  appeals 

4.  Perfo  ming  Secretary -held  mortgage 
servicing  unctions: 

— Section  235  recertification. 

— Process  ng  of  tax  payments. 

— Forebea  ance  agreements. 

— Forecloi  ure  processing. 

— Monitoi  ing  of  hazard  insurance 
coverag  >  and  payment  of  insurance 
proceed  s  for  damaged  properties. 

— ^Debt  CO  lection. 

— Section  235  recaptures. 

— Comprc  tnise  offers. 

— Write-o  fs. 

— Asset  s«  le  assignment  recordations. 

5.  Servi  :ing  defaulted  mortgages  and 
foreclosui  ss: 

— Approving  forbearances. 

— Pre-fore  closure  Sales  (facilitating 

particip  ition,  and  granting  variances 

from  es  ablished  criteria). 
— Review  ng  proposed  deeds-in-lieu  of 

foreclos  are  in  cases  where  Field 

Offices  ipproval  is  required. 
— Deficiei  cy  Judgments  (targeting, 

comprc  nising,  collection/referral). 

6.  Servi  :ing  current  insured 
mortgage! . 

7.  Cone  acting  Housing  Counseling 
Agencies  irngrams: 

— Monito  ing  housing  counseling 

activiti  s  of  all  HUD-approved 

counse  ing  agencies. 
— Recruit  ng,  training,  and  approving 

agencie ;. 
— Referrii  g  defaulting  mortgagors  and 

other  H  JD  clients  to  agencies. 
— Review  ng  semiannual  reports. 
— Providi  ig  technical  assistance. 
— Prepari  ig  for  and  conducting  the 

Annua  Performance  Review. 
— For  age  icies  receiving  grants, 

review^g  monthly  vouchers, 

perforn  ance  reports,  and  final 

reports 
— ^Prepari  ig  for,  conducting,  and 

reportii  ig  on  follow-up  activity. 
— Process  ing  and  awarding  grants. 
— ^Trainin  ;  and  certifying  of  counselors. 
— ^Review  ng  and  approving  Housing 

Counse  ing  vouchers. 


(iv)  Single  Family  Property 
Disposition. — 1.  Occupied  Conveyance- 
Preacquisition: 

— Processing  occupied  conveyances. 
— Determining  fair  market  rent. 
— Approving  conveyance  of  damaged       ■ 

properties.  ' 

— Executing  leases. 
— Approving/disapproving  preservation 

and  protection  limits. 
— Approving  extensions  of  time  to 

convey. 

2.  Acquisition: 

— Processing  HUD  Form-27011s,  Single 
Family  Application  for  Insurance 
Benefits. 

— Approving  titles. 

— Reconveying  title. 

— Establishing  tax  records. 

3.  Inventory  maintenance: 

— ^Establishing  disposition  program. 
— Monitoring  and  reviewing  appraisals. 
— Preparing  Statements  of  Work  for 

contracting  out  for  repairs  and 

services. 
— Inspecting  repair  work. 
— ^Processing  bills  for  payments  to 

contractors. 
— Monitoring  Real  Estate  Asset 

Managers. 
— ^Monotirong  defective  paint 

inspections  and  treatments. 
— Collecting,  compromising,  suspending 

and  terminating  debts  pursuant  to 

Departmental  debt  collection  policies 

and  procedures. 
— Paying  real  estate  taxes. 
— Inspecting  on-site  properties. 
— Reviewing  damaged  properties. 
— Denying  claims. 

4.  Sales: 

— Advertising  properties. 
— Conducting  bid  openings. 
— Conducting  industry  meetings. 
— Preparing  brokers'  information 

packages. 
— Accepting  and  rejecting  sales  offers. 
— ^Monitoring  lead-based  paint  testing 

and  results. 
— Monitoring  closing  agents. 
— Monitoring  closing  agents  on-site. 
— Reviewing  and  approving  requests  to 

close  from  purchaser. 
— Following  up  on  liquidated  damages 

payments. 
— Reviewing  and  approving  closing 

documents. 
— Executing  deeds. 
— Processing  post  closing  complaints. 
— Determining  forfeiture  of  earnest 

money  deposits. 
— ^Evaluating  requests  from  HUD 

employees  or  their  relatives  to 

purchase  HUD-owned  properties. 

5.  Administering  Homeless  Initiative: 
— ^Identifying  Properties. . 

— Leasing. 
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— Collecting  rent  and  taxes. 
— Inspecting  rented  properties. 

(v)  Title  I  Property  Improvement 
Loans. — Reviewing  credit  underwriting 
for  property  improvement  loans  that 
will  result  in  any  borrower  having  a 
total  unpaid  principal  obligation  that 
exceeds  $25,000. 

(vi)  Title  I  Manufactured  Home 
Purchase  Loans. — ^Appraising 
manufactured  home  lots  to  be  used  in 
determining  the  total  principal 
obligations  for  loans  to  purchase 
manufactured  home  lots,  or 
manufactured  homes  and  lots  in 
combination. 
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(c)  Hospital  Mortgage  Insurance 
Program  Functions 

Powers  and  authorities  redelegated 
under  the  hospital  mortgage  insurance 
programs,  listed  above,  include: 

(ij  General  Hospital  Mortgage 
Insurance  Functions. — 

1 .  Issuing  waivers  of  Departmental 
directives  not  mandated  by  statute  or 
regulation. 

2.  Signing  documents  as  necessary  to 
carry  out  emunerated  functions. 

(ii)  Hospital  Mortgage  Insurance 
Development. — 1.  Issuing  conditional  or 
firm  commitments  for  FHA  mortgage 
insurance,  piusuant  to  HHS 
recommendation  and  instructions  from 
Headquarters. 

2.  Issuing  initial  or  final 
endorsements  for  FHA  mortgage 
insurance. 

3.  Determining  maximum  insurable 
mortgages,  upon  receipt  of  approved 
cost  certification  from  HHS. 

5.  Executing  Regulatory  Agreements. 

6.  Approving  construction  advances 
and  change  orders,  pursuant  to 
recommendation  from  HHS. 

(iii)  Hospital  Mortgage  Insurance 
Servicing  end  Compliance  Activities. — 
1.  Approving  changes  in  project 
ownership  (Transfer  of  Physical  Assets 
(SPAs)),  pursuant  to  recommendation 
from  HHS. 

2.  Executing  partial  releases  of 
security,  pursuant  to  recommendations 
from  HHS  and  approval  from 
Headquarters,  when  appropriate. 

3.  Reviewing  performance  of  project 
management  and  assigning  performance 
ratings  on  project  management  reviews 
and  physical  inspections. 

4.  Acknowledgiiig  receipt  of  Default 
and  Election  to  Assign  Notices  and 
M(Htgage  Assignment. 

5.  Executing  workouts  on  insured  or 
HUD-beld  mortgages,  pursuant  to 
recommendations  from  HHS  and 
approval  from  Headquarters. 

6.  Authorizing  foreclosure  of  HUD- 
held  mortgages,  pursuant  to 
recommendatitMis  from  HHS  and 


approval  from  headquarters.  (Includes 
notifying  mortgagor  of  HUD's  decision 
to  foreclose  and  deciding  ovmers* 
appeals  of  the  initial  foreclosure 
decisions.) 

7.  Determining  Housing's  proposal  for 
resolving  audit  findings  on  Field  Office 
matters,  in  consultation  with 
Headquarters. 

8.  Closing  audit  findings  on  Field 
Office  matters,  in  consultation  with 
Headquarters. 

(iv)  Hospital  Property  Disposition. — 
The  following  property  disposition 
activities  for  hospitals  are  iiandled  by 
Field  Offices  in  consultation  with 
Headquarters: 

1  Determining  terms  of  foreclosure 
sale. 

2.  Directing  Office  of  General  Counsel 
to  commence  foreclosure. 

3.  Determining  services  (statement  of 
work)  to  be  included  in  Project 
Managers'  contracts. 

5.  Approving  budgets  for 
rehabilitation  work  and  operating  costs, 
including  personnel  and  salaries. 

6.  Authorizing  project  managers  to 
spend  amounts  or  to  subcontract  for 
goods  or  services  not  authorized  in 
budgets. 

7.  Authorizing  rehabilitation  work. 

8.  Authorizing  advertisements  of 
properties  for  sale. 

9.  Approving  purchasers  of  HUD- 
owned  properties. 

10.  Approving  sales  documents. 

Section  C  Authority  Excepted 

Category  D  Field  ofiice  officials  are 
not  redelegated  authority  under  this 
Notice.  The  authority  redelegated  in 
Section  B  above  also  does  not  include 
the  authority  to  issue  or  waive 
regulations. 

Section  D.  Authority  to  Further 
Redelegate 

The  Authority  redelegated  in  Section 
B  above  may  be  further  redelegated  in 
writing  by  the  appropriate  Field  Office 
staff  to  otfier  Field  Office  staff  so  as  to 
maximize  office  efficiency.  In  cases 
where  authority  is  redelegated  to  staff 
not  reporting  to  that  Field  Office 
official,  prior  concurrence  of  the 
Assistant  Secretary,  or  appropriate  DAS. 
is  required. 

Autharily:  Section  7(d),  Department  of 
Housing  and  Urban  Developmeat  Act.  42 
U.S.C  Section  3535  (d). 

Dated:  November  30, 1994. 
Niooiaa  P.  SateiBM, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
(FR  Doc  94-29928  Filed  12-S-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERtOR 

Office  of  the  Secretary 

Notice  of  Renewal  of  the  Put>iic 
Advisory  Group  Charter;  Exxon  Valdez 
OilSpiii 

AGENCY:  Department  of  the  Interior, 
Office  of  the  Secretary. 

SUMMARY:  This  notice  is  published  in 
accordance  with  41  CFR  Part  101-6. 
section  101-6.1015{a),  Committee 
establishment,  recstablislunent,  or 
renewal. 

Following  the  recommendation  and 
approval  of  the  EXXON  VALDEZ  Oil 
Spill  Trustee  Council,  the  Secretary  of 
the  Interior  hereby  renews  the  EXXON 
VALDEZ  Oil  Spiii  Public  Advisory 
Group  Charter  to  ctmtinue  for  two  years, 
to  October  22. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mutter.  Department  of  the 
Interior,  Office  of  Environmental  Policy 
and  Compliance,  1689  "C"  Street,  Suite 
119.  Anchorage.  Alaska.  (907)  271- 
5011. 

SUPPLEMENTARY  INFORMATION: 

On  March  24. 1989.  the  TA^  EXXON 
VALDEZ  ran  aground  on  Bligh  Reef  in 
Prince  William  Sound  in  Alaska  spilling 
approximately  11  million  gallons  of 
North  Slope  crude  oil.  Oil  moved  inio 
the  Gulf  of  Alaska,  along  the  Kenai  coast 
to  Kodiak  Island  and  the  Alaska 
Peninsula — some  600  miles  from  Bfigh 
Reef.  Massive  clean-up  and  containment 
efforts  were  initiated  and  continued  to 
1992.  On  October  8. 1991,  an  agreement 
was  approved  by  the  United  States 
District  Court  for  the  District  of  Alaska 
that  settled  claims  of  the  United  States 
and  the  State  of  Alaska  against  the 
Exxon  Corporation  and  the  Exxon 
Shipping  Company  for  various  criminal 
and  civil  violations.  Under  the  civil 
settlement,  Exxon  companies  agreed  tu 
pay  to  the  governments  $900  million 
over  a  period  of  10  years. 

The  EXXON  VALDEZ  Oil  Spill 
Trustee  Council  was  established  to 
manage  the  funds  obtained  from  the 
civil  settlement  of  the  EXXON  VAU3EZ 
Oil  Spill.  The  Trustee  Council  is 
composed  of  three  State  of  Alaska 
trustees  (Attorney  General; 
Commissioner,  EJepartment  of 
Environmental  Conservation;  and 
Conunissioner,  Department  of  Fish  and 
Game)  and  three  Federal  representatives 
appointed  by  the  Federal  Trustees 
(Secretary,  U.S.  Department  of 
Agriculture;  the  Administrator  of  the 
National  Oceanic  and  Atmospheric 
Administration;  and  the  Secretary.  n.S. 
Department  of  the  Interior). 
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The  Public  Advisory  Group  was 
created  by  Paragraph  V.A.4  of  the 
Memorandum  of  Agreement  and 
Consent  Decree  entered  into  by  the 
United  States  of  America  and  the  State 
of  Alaska  on  August  27, 1991,  and 
approved  by  the  United  States  District 
Court  for  the  District  of  Alaska  in 
settlement  of  United  States  of  America 
V.  State  of  Alaska,  Civil  Action  No. 
A91-081  CV.  The  PubHc  Advisory 
Group  was  chartered  by  the  Secretary  of 
the  Interior  on  October  23, 1992.  and 
functions  solely  as  an  advisory  body, 
and  in  compliance  with  the  provisions 
of  the  Federal  Advisory  Committ.^e  Act 
(5  U.S.C.  App.  (1988)). 

The  Public  Advisory  Group  was 
established  to  advise  the  Trustee 
Council,  and  began  functioning  in 
October  1992.  The  Public  Advisory 
Group  consists  of  1 7  members 
representing  the  following  principal 
interests:  Sport  hunting  and  fishing, 
environmental,  public-at-larga  (5), 
recreation  users,  local  government, 
science/academic,  conservation, 
subsistence,  commercial  Gshing, 
aquaculture,  commercial  tourism,  forest 
products,  and  Native  landowners. 
Members  were  appointed  to  serve  a  two- 
year  term. 

To  carry  out  its  advisory  role,  the 
Public  Advisory  Group  makes 
recommendations  to,  and  advises,  the 
Trustee  Council  in  Alaska  on  the 
following  matters: 

All  decisions  related  to  injury 
asses«nent,  restoration  activities,  or 
other  use  of  natural  resource  damage 
recovery  monies  obtained  by  the 
governments,  including  all  decisions 
regarding: 

a.  Planning,  evaluation  and  allocation 
of  available  funds; 

b.  Planning,  evaluation  and  conduct 
of  injury  assessment;  and 

c.  Planning,  evaluation  and  conduct 
of  restoration  activities. 

Trustee  Council  intentions  regarding 
the  importance  of  obtaining  a  diversity 
of  viewpoints  are  stated  in  the  Public 
Advisory  Group  Background  and 
Guidelines  (March  1993,  updated  June 
1994):  "The  Trustee  Council  intends 
that  the  Public  Advisory  Group  be 
established  as  an  important  component 
of  the  Council's  public  involvement 
process."  The  Council  continues,  stating 
their  desire  that  "•  *   *  a  wide 
spectrum  of  views  and  interest  are 
available  for  the  Council  to  consider  as 
it  evaluates,  develops,  and  implements 
restoration  activities.  It  is  the  Council's 
intent  that  the  diversity  of  interests  and 
-  views  held  by  the  Public  Advisory 
Group  members  contribute  to  wide 
ranging  discussions  that  will  be  of 
benefit  to  the  Trustee  Council." 


In  order  to  ensure  that  a  broad  range 
of  public  1  iewpoints  continues  to  be 
available  t )  the  Trustee  Coimcil,  and  in 
keeping  w  th  the  settlement  agreement, 
the  continliation  of  the  Public  Advisory 


Group  for 


mother  two-year  period  is 


ippl  ;m 


94  -29982  1 


BILUNG  con    4310-10-M 


Alaska;  Nbtice 
Native  CU  ims 


November 


recommer  ded 

Certificati  >n 

I  hereby  certify  that  the  renewal  of  the 
Charter  of  the  Public  Advisory  Group, 
an  advisoi  y  committee  to  make 
recommer  dations  to  and  advise  the 
EXXON  V,  VLDEZ  Oil  Spill  Trustee 
Council  in  Alaska,  is  necessary  and  in 
the  public  interest  in  connection  with 
the  perfon  nance  of  duties  mandated  by 
the  settler  ent  of  United  States  v.  State 
of  Alaska.  No.  A91-081  CV,  and  is  in 
accordanc  ;  with  the  Comprehensive 
Environm  sntal  Response,  Compensation 
Liability  Act  of  1980,  as  amended 
ented. 


and 
and  su 

Dated:  November  30, 1994 
Bruce  Bablftt. 
Secretary  o 
[FRDoc. 


the  Interior. 

Filed  12-5-94;  8:45  am) 


Bureau  o  Land  Management 
[AK-964-4lO-01-P;  95-00163] 


for  Publication;  Alaska 
Selection 


0. 1994. 


In  accoipance  with  Departmental 
regulation!  43  CFR  2650.7(d),  notice  is 
hereby  gi^  en  that  decision  to  issue 
conveyani  e  under  the  provisions  of  Sec. 
14(e)  of  th }  Alaska  Native  Claims 
Settlemen ;  Act  of  December  18, 1971,  43 
U.S.C.  16(  1, 1613(e),  will  be  issued  to 
Doyon,  Li  nited.  The  lands  involved  are 
in  the  vie;  lity  of  McGrath,  Alaska. 


Serial  num 
ber 


AA-8103- 
71. 


AA-ei03- 
97. 


Approximate  land  de- 
scription 


Sees.  2  to  11, 14  to 

23,  T.  30  N.,  R.  34 
W.,  Seward  Merid- 
ian, Alaska. 

Sees.  1, 12, 13.  and 

24.  T.  30  N..  R.  35 
W.,  Seward  Merid- 
ian, Alaska. 


Acre- 
age 


12,725 


2.005 


A  notic  t  of  the  decision  will  be 
publisheq  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Fairbanks 
Daily  Nev  s-Miner.  Copies  of  the 
decision  i  lay  be  obtained  by  contacting 
the  Alaski  i  State  Office  of  the  Bureau  of 
Land  Mar  agement,  222  West  Seventh 
Avenue,  <  13,  Anchorage,  Alaska  99513- 
7599,  ((90  7)  271-5960). 

Any  pa  ty  claiming  a  property  interest 
which  is )  dversely  affected  by  the 


decision,  an  agency  of  the  Federal 
govenunent.  or  regional  corporation, 
shall  have  until  January  5, 1995  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

James  F.  Moore, 

Land  Law  Examiner,  Brancti  of  Northern 
Adjudication. 

|FR  Doc.  94-29877  Filed  12-5-94;  8:45  ami 
BILLINQ  CODE  4310-JA-P 


[UT-040-05-1 430-01] 

Virgin  River  Management  Framework 
Plan,  Utah;  Proposal  Amendment 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent 

summary:  This  notice  is  to  advise  the 
public  that  the  Bureau  of  Land 
Management  (BLM)  is  proposing  to  do 
a  plan  amendment  for  the  Virgin  River 
Management  Framework  Plan  (MFP) 
located  in  Washington  Coimty,  Utah. 
DATES:  The  comment  period  for  this 
proposed  plan  amendment  will 
commence  with  publication  of  this 
notice.  Comments  must  be  submitted  on 
or  before  January  5, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Ross,  Realty  Specialist,  Dixie  Resource 
Area  Office,  225  North  Bluff  Street,  St. 
George,  UT  84770.  Existing  planning 
documents  and  information  are 
available  at  the  above  address  or 
telephone  (801)  673-4654.  Comments 
on  the  proposed  plan  amendment 
should  be  sent  to  the  above  address. 
SUPPLEMENTARY  INFORMATION:  The  BLM 
is  proposing  to  amend  the  Virgin  River 
MFP  which  included  lands  in 
Washington  County,  Utah.  The 
proposed  amendment  would  be  to  make 
certain  pubUc  land  available  for 
disposal  pursuant  to  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.),  for  a  local 
government  entity  in  Washington 
County  for  the  purpose  of  constructing 
wastewater-treatment  lagoons.  The  city 
of  Springdale  has  requested  expansion 
of  existing  sewer  lagoons  which  service 
Zion  National  Park.  Springdale.  and 
RockviUe.  The  present  lagoons  no 
longer  meet  demand,  and  it  is 
anticipated  that  during  the  upcoming 
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spring  tourist  season,  the  lagoons  will 
far  exceed  current  capacity.  A 
conformance  review  was  conducted; 
and,  while  the  request  was  found  not 
consistent  with  the  Virgin  River  MFP, 
the  Bureau  of  Land  Management  (BLM) 
believes  that  it  has  merit  and  therefore 
proposes  to  conduct  an  environmental 
assessment  to  determine  environmental 
consequences  and  impacts  on  the 
existing  planning  decisions  and  the 
proposed  amendment. 

The  public  land  being  considered  for 
disposal,  comprising  73.25  acres,  is 
described  as  follows: 

Salt  Lake  Meridian,  Utah 

T.  42  South,  R.  11  West, 

Section  4,  lots  17, 18  and  20; 
Section  5,  lots  9  and  10  the 

SEVhNEV4SW'/.NEV«, 

EV2SEV«SWV,NE>/,,  and  the 

NEV4NEV,NWV«SE'/i. 
Mat  Millenbach, 
State  Director. 

(FR  Doc.  94-29900  Filed  12-5-94;  8:45  am] 
Bnxmo  cooE  43io-do.p 


[AZ-010-2740;  A-288161 

Notice  of  Realty  Action;  Recreation 
and  Put>lic  Purposes  (R&PP)  Act 
Classification;  Arizona 

AGENCY:  Bureau  of  Land  Management. 
action:  Notice. 


SUMMARY:  The  following  public  lands  in 
Mohave  County,  Arizona  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  Littlefield  School  District  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.).  The  Uttlefield  School 
District  proposes  to  use  the  lands  for  a 
school  and  community  center. 

Gila  and  Salt  River  Meridian 
T.  41  N.,  R.  15  W.,  Sec.  33,  SEV^SW/,. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Arizona  Strip  District,  390 
N.  3050  E.,  St.  George,  UT  84770. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 


date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  lands  to  the  District 
Manager,  Arizona  Strip  District  Office, 
390  North  3050  East,  St.  George.  UT 
84470. 

SUPPLEMENTARY  INFORMATKW:  This 
classification  terminates  Classification 
AZ-010-4212-11;  AZA-24627. 
published  in  the  Federal  Register,  Vol. 
55,  No.  207,  Thursday,  October  5, 1990, 
as  far  as  it  relates  to  the  above  described 
lands. 

Roger  G.  Taylor, 

District  Manager. 

IFR  Doc.  94-29981  Filed  12-5-94:  8  45  ami 

BILLING  COOe  431»-a2-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Privacy  Act;  Routine  Use  for 
Disclosure  to  Internal  Revenue  Service 

AGENCY:  Agency  for  International 
Development,  USAID. 

ACTION:  Notice  of  an  amendment  of  a 
Privacy  Act  system  of  records. 

SUMMARY:  The  Agency  for  International 
Development  is  adding  a  general  routine 
use  for  the  release  from  specific  systems 
of  records  to  the  Internal  Revenue 
Service  to  obtain  debtors'  mailing 
addresses  and  to  offset  a  Federal  debt 
against  a  debtor's  income  tax  refund. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jan  Miller.  Office  of  General  Counsel, 
202/647-6380,  Fax  202/647-8557. 

SUPPLEMENTARY  INFORMATION:  USAIDs 
"Statement  of  General  Routine  Uses"  is 
amended  by  adding  the  following: 

14.  A  record  in  the  following  systems 
of  records  may  be  disclosed,  as  a  routine 
use,  to  the  Internal  Revenue  Service  (a) 
to  obtain  mailing  addresses  of  debtors  in 
order  to  collect  a  Federal  debt;  and  (b) 
to  offset  a  Federal  debt  against  the 
debtor's  income  tax  refund: 

Claims  Records  (AID-20),  Employee 
PayToU  Records  (AID-15),  LiUgation  Records 
(AlD-26),  and  Travel  and  Transportation 
Records  (AID-19). 

Dated:  November  23, 1994. 
Thomas  E.  Huggardr 

Director,  Office  of  Administrative  Services. 
(FR  Doc.  94-29977  Filed  12-5-94;  8:45  am) 
BIUINQ  COOe  tllt-OI-M 


INTERSTATE  COMMERCE 
COMMISSION 

Pocket  No.  AB-12  (Sul>-No.  155X)] 

Southern  Pacific  Transportation 
Company— Abandonment  Exemption — 
San  Joaquin  and  Calaveras  Counties. 
CA 

Southern  Pacific  Transportation 
Company  (SPT)  has  filed  a  verified 
notice  under  49  CFR  Part  1152  Subpart 
F— Exempt  Abandonments  to  abandon 
the  39.30-mile  segment  of  the  Kentucky 
House  Branch  between  milepost  103.54. 
at  or  near  the  Lodi  rail  station,  and 
milepost  142.84,  at  or  near  the  Kentuckv 
House  rail  station,  in  San  Joaquin  and 
Calaveras  Counties,  CA. ' 

SPT  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines: 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  fine  (or  by  a  State 
or  local  govenunent  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
complainant's  favor  within  the  last  2 
years;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  and  1152.50(d)(1)  (noUce  to 
government  agencies),  and  49  CFR 

1105.12  (newspaper  publication)  have 
been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  employees 
are  adequately  protected,  a  petition  for 
partial  revocation  under  49  U.S.C. 
10505(d)  must  be  filed. 

This  exemption  will  be  effective 
January  5, 1995,2  unless  stayed  or  a 
statement  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  is  filed. 
Petitions  to  stay  that  do  not  involve 


'  By  decision  in  Southern  Pacific  Transportation 
Company— Discontinuance  of  Service  Exemption — 
In  San  Joaquin  and  Calaveras  Counties,  CA, 
Finance  Docket  No.  30395  (ICC  served  Mar.  14. 
19B4).  the  Commission  exempted  SPTs 
discontinuance  of  service  over  that  portion  of  the 
involved  line  segment  between  milepost  111.00.  al 
or  near  Lockeford,  and  milepost  142. »4.  which  had 
been  damaged  by  a  land  slide  and  embargoed  since 
luneZl,  1983. 

^  The  OfTice  of  Proceedings  did  not  receive  the 
resulte  of  the  initial  analysis  of  SPTs 
environmental  report  from  the  Commission's 
Section  of  Environmental  Analyws  untH  Novemoer 
29. 1994.  Because  of  this  delay,  the  publication  date 
(and  all  of  the  dates  based  thereon  appearing  in  ;his 
notice  of  exemption)  had  to  be  adjusted 
accordingly. 
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environmental  issues,^  statements  of 
intent  to  file  an  OFA  under  49  CFR 
1152.27(c)(2),*  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  '  must 
be  filed  by  December  15, 1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  Bled  by  December  27, 1994.'  An 
original  and  10  copies  of  any  such  filing 
must  be  sent  to  the  Office  of  the 
Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423.  In  addition,  one 
copy  must  be  served  on  Gary  A.  Laakso, 
Southern  Pacific  Transportation 
Company,  Southern  Pacific  Building, 
One  Market  Plaza,  Room  846,  San 
Francisco,  CA  94105. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

SPT  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Commission's 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  December  9, 1994.  A 
copy  of  the  EA  may  be  obtained  by 
v\Titing  to  SEA  (Room  3219,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser  at 
(202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  November  30. 1994. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
\'cmon  \.  Williams, 
Socrvtary. 

jFR  Doc.  94-29955  Filed  12-5-94:  8:45  nm| 
BILUNC  COOE  703S-01-P 


DEPAR  FMENT  OF  JUSTICE 


•  Th«  Commission  wilt  grant  a  stay  if  an 
informed  decision  on  environmental  issues 
(ivhether  raised  by  a  party  or  by  thb  Commission 
in  its  independent  investigation)  cannot  be  made 
before  the  exemption's  effective  date.  See 
Exemption  of  Out-of-Service  Rail  Lines.  S  I.C.C.2d 
:177  (1989).  Any  request  for  a  stay  should  be  filed 
ds  soon  as  possible  so  that  the  Commission  may 
lake  appropriate  action  before  the  e.xemption'.s 
effective  date. 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan  Assist..  4  l.C.C.2d  164  (1987). 

^  The  CoininiMioa  will  accept  Ute-filed  trail  use 
requests  so  long  as  the  abandonment  has  not  be<>n 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 

**  A  premature  request  (or  a  public  use  condition 
filed  by  Pacific  Gas  and  Electric  Company  on 
November  21.  1994.  will  be  addressed  in  a 
rtubsequent  decision. 


Notice  ^f  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act  and 
the  Res  ource  Conservation  and 
Recove  ry  Act 

In  act  ordance  with  Department 
policy,  i8  CFR  §  50.7,  and  with  Section 
122(d)(; ;)  of  the  Comprehensive 
Enviror  mental  Response, 
Compel  isation.  and  Liability  Act 
(CERCL  M,  42  U.S.C.  9622(d)(2).  notice 
is  hereb  y  given  that  on  November  21, 
1994  th ;  United  States  filed  a  complaint 
and  loc  ;ed  with  the  United  States 
District  Court  for  the  Western  District  of 
New  Y<  rk  a  proposed  consent  decree  in 
United  States  v.  Booth  Oil  Co..  Inc„ 
Civil  Ai  tion  No.  94-CV-0849A(MJ.  The 
propost  d  consent  decree  involves  the 
cleanuj  and  reimbursement  of  response 
costs  in  connection  with  the  Niagara 
County  Refuse  Superfund  Site  in 
Niagara  County,  New  York.  This 
settlem  mt  is  between  the  United  States 
and  tw(  Ive  potentially  responsible 
parties  "the  Settling  Defendants"). 

The  c  jreement  requires  the  Settling 
Defend  nts  to  undertake  certain 
remedii  1  work  relating  to  contamination 
at  the  S  te,  as  set  forth  in  EPA's 
Septeni  jer  1993  Record  of  Decision  for 
the  Sit€  The  settlement  also  requires 
the  Setl  ing  Defendants  to  pay  more 
than  $7  2,000  of  EPA's  past  response 
costs  ai  d  all  future  response  costs 
incurre  i  by  the  United  States  in 
connec  ion  with  the  performance  of  this 
remedi  1  work. 

The  1  tepartment  of  Justice  will 
receive  for  a  period  of  thirty  (30)  days 
from  th  ;  date  of  this  publication, 
comme  its  relating  to  the  proposed 
conscn  decree.  Comments  should  be 
addres!  cd  to  the  Assistant  Attorney 
Genera  for  the  Environment  and 
Natura  Resources  Division,  Department 
of  Justi  :e,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Booth 
Oil  Co.  Inc..  DOJ  Ref.  #  90-11-2-948. 

The    roposed  consent  decree  may  be 
examir  jd  at  the  Office  of  the  United 
States  i  ittorney,  138  Delaware  Ave., 
Buffalo  NY  14202;  the  Region  II  Office 
of  the  I  nvironmental  Protection 
Agencj ,  26  Federal  Plaza,  New  York. 
NY  102  78;  and  the  Consent  Decree 
Library  1120  G  Street,  NW.,  4th  Floor, 
Washir  gton.  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  belobtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Stree  ;.  NW..  4th  Floor.  Washington. 
DC  20G  )5.  To  request  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  checl  in  the  amount  of  S52.00  (25 


cents  per  page  for  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Joel  Gross, 

Acting  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  94-29873  Filed  12-5-94:  8:45  ami 

BILUNG  COOE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
pohcy,  28  C.F.R.  §  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Dext  Company  of 
Maryland,  CA.  No.  WN92-1884  (D.Md.) 
vvas  lodged  on  November  23, 1994,  with 
the  United  States  District  CoUrt  for  the 
District  of  Maryland.  The  consent 
decree  addresses  alleged  violations  of 
Section  113  of  the  Clean  Air  Act,  42 
U.S.C.  §  9413,  which  occurred  at  the 
Dext  Company  of  Maryland  C'De.Nt") 
plant  in  Baltimore,  Marj'land. 
Specifically,  Dext  allegedly  violated  the 
Maryland  State  Implementation  Plan 
("SIP")  because  it  emitted  particulate 
matter  into  the  ambient  air  and  failed  to 
reduce  sufficiently  emissions  from  its 
plant  of  volatile  organic  compounds.  In 
settlement  of  the  alleged  violations, 
Dext  has  agreed  to  install  a  wet 
scrubbing  system  at  the  plant  and  to  pay 
a  civil  penalty  of  SlOO.OOO. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Departinonl 
of  Justice,  Washington,  D.C.  20530,  and 
sho.uld  refer  to  United  Slates  v.  Dext 
Company  of  Maryland,  DOJ  Ref.  #  00- 
5-2-l-l'701. 

The  proposed  consent  decree  may  hi; 
examined  at  the  office  of  the  L^nited 
States  Attorney,  101  West  Lombard 
Street,  Bahimore,  Maryland  21201- 
2692;  the  Region  III  Office  of  the 
Environmental  Protection  Agency,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor.  Washington.  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  N.W..  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $12.00  (25  cents  per  page 
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reproduction  costs),  payable  to  the 

Consent  Decree  Library. 

Joel  M.  Gross, 

Acting  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

IFR  Doc.  94-29872  Filed  12-5-94;  8:45  am) 
BILUNG  COOE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  C.F.R.  §  50.7,  and  Section 
122(d)(2)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA"),  42  U.S.C. 
§  9622(d)(2),  notice  is  hereby  given  that 
a  proposed  consent  decree  in  United 
States,  et  al.,  v.  Ford  Motor  Company, 
Civil  Action  No.  91-CV-130-B,  was 
lodged  on  November  8, 1994,  with  the 
United  States  District  Court  for  the 
District  of  New  Hampshire.  The 
proposed  decree  resolves  the  United 
States'  claims  under  CERCLA  against 
defendant  Ford  Motor  Company 
("Ford")  with  respect  to  the  Tibbetts 
Road  Superfund  Site,  in  Barrington, 
New  Hampshire.  Ford  is  a  generator  that 
arranged  to  have  hazardous  substances 
sent  to  the  Site  for  disposal.  Under  the 
terms  of  the  proposed  decree,  Ford  will 
perform  the  groundwater  cleanup 
remedy  selected  by  EPA  for  the  Site, 
and  will  reimburse  certain  past  and 
future  response  costs  incurred  or  to  be 
incurred  by  the  United  States  and  the 
State  of  New  Hampshire.  Ford  will  also 
pay  $480,000  to  the  Swains  Lake  Village 
Water  District  for  upgrading  the 
alternate  drinking  water  supply  system 
and  will  pay  75%  of  the  operation  and 
maintenance  costs  of  the  system  until 
the  groundwater  remedy  is  completed 
and  performance  standards  are 
achieved. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States,  et  ai,  v. 
Ford  Motor  Company,  DOJ  Ref.  #  90-11- 
2-341A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  55  Pleasant  Street, 
Concord,  New  Hampshire  03301;  the 
Region  I  Office  of  the  Environmental 
Protection  Agency,  John  F.  Kennedy 
Federal  Building,  Boston, 


Massachusetts;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  N.W.,  4th 
Floor,  Washington.  D.C.  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $131.00  (25  cents  per 
page  reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Bruce  Gelber, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  94-29871  Filed  12-5-94:  8:45  ami 
BILUNG  CODE  4410-01-M 


Notice  of  Lodging  of  Amendments  to 
Modified  Consent  Decree  Pursuant  to 
tlie  Clean  Water  Act 

In  accordance  with  28  CFR  50.7. 
notice  is  hereby  given  that  on  November 
18, 1994,  a  proposed  modification  to  the 
Modified  Consent  Decree  in  United 
States  of  America  v.  Lynn  Water  and 
Sewer  Commission,  Civil  Action  No. 
76-2184-WAG,  entitled  Amendments  to 
Modified  Consent  Decree  (Combined 
Sewer  Overflows),  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Massachusetts.  This  action 
seeks  the  Lynn  Water  and  Sewer 
Commission's  comphance  w^ith  its 
National  Pollutant  Discharge 
Elimination  System  ("NPDES")  permit 
and  the  Clean  Water  Act,  including 
compliance  with  regard  to  the 
Commission's  combined  sewer 
overflows  ("CSOs").  The  proposed 
modification  to  the  consent  decree 
requires  the  Commission  to  clean  and 
repair  its  Western  Interceptor,  design 
and  construct  a  sewer  separation  project 
in  the  Eastern  Avenue  area,  design  and 
construct  sewer  separation  projects  in 
the  Summer  Street  and  Cottage  Street 
areas,  design  a  consolidation  conduit  to 
eliminate  its  combined  sewer  overflows 
into  Nahant  Bay,  and  implement  various 
CSO-related  monitoring  projects  and 
best  management  practices. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  fi'om  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington,  D.C.  20530.  should  refer  to 
United  States  of  America  v.  L\iin  Water 
and  Sewer  Commission,  D.J.  Ref.  90-5- 
1-1-545B. 


The  proposed  Amendments  to 
Modified  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  1003  J.W.  McCormack 
P.O.  &.  Courthouse,  Boston, 
Massachusetts  02109  and  at  the  Region 
I  office  of  the  Environmental  Protection 
Agency,  One  Congress  St.,  Boston, 
Massachusetts  02203.  The  proposed 
Amendments  to  Modified  Consent 
Decree  may  also  be  examined  al  the 
Consent  Decree  Library,  1120  G.  St., 
N.W.,  4th  Floor,  Washington,  D.C. 
20005,  202-624-0892.  A  copy  of  the 
proposed  Amendments  to  Modified 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G.  St.,  N.W.,  4th 
Floor,  Washington.  D.C  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $2.75  (25  cents 
per  page  reproduction  cost)  payable  to 
the  "Consent  Decree  Libnuy." 
Joel  Gross, 

Acting  Chief  Environmental  Enforcement 
Section,  Environment  6-  Natural  Resourcfs 
Division. 

IFR  Doc.  94-29876  Filed  12-5-94:  8:43  c.r.i 
BILUNG  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Consistent  with  Department  of  Justioi 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  21, 1994.  a 
proposed  consent  decree  in  United 
States  V.  Port  of  Tacoma  Case  No. 
(W.D.  Wash.)  was  lodged  with  the 
United  States  District  Court  for  the 
\Vestem  District  of  Washington.  The 
consent  decree  resolves  claims  against 
the  Port  of  Tacoma,  brought  under 
Section  107  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act.  as  amended 
(CERCLA).  42  U.S.C.  9607,  for  the 
recovery  of  past  and  future  response 
costs  incurred  and  to  be  incurred  on  six 
parcels  of  properties  (Settlement 
Properties),  which  will  be  transferred 
from  the  Port  of  Tacoma  to  the  United 
States  to  hold  in  trust  for  the  Puyallup 
Tribe  of  Indians. 

This  settlement  is  also  brought  in 
reference  to  the  Puyallup  Land 
Settlement  Agreement  which  was 
incorporated  into  federal  law  by  the 
Washington  hidian  (Puyallup)  Land 
Claims  Settlement  Act  of  1989,  25 
U.S.C.  1773.  The  Consent  Decree  sets 
forth  the  roles  and  responsibilities  of  the 
Puyallup  Tribe,  the  Port  and  EPA  with 
regard  to  the  Settlement  Properties  and 
provides  for  the  payment  of  $65,690  in 
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past  costs  and  all  future  costs  to  be 
incurred. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  PO  Box 
7611,  Ben  Franklin  Station,  Washington, 
DC  20044.  and  refer  to  United  States  v. 
Port  ofTacoma,  DOJ  number  90-11-2- 
737. 

The  Consent  Decree  may  be  examined 
at  the  Offices  of  the  United  States 
Attorney  for  the  Western  District  of 
Washington,  3600  Seafirst  Fifth  Avenue 
Plaza.  800  Fifth  Avenue.  Seattle. 
Washington,  at  the  Region  10  Office  of 
the  United  States  Environmental 
Protection  Agency,  1200  Sixth  Avenue, 
Seattle,  Washington  98101,  and  at  the 
Consent  Decree  Library,  1120  G  Street. 
NW.,  4th  Floor,  Washington,  DC  20005 
(telephone  number  (202)  624-0892).  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  by  mail  or  in  person 
from  the  Consent  Decree  Library.  When 
requesting  a  copy  of  the  consent  decree, 
please  enclose  a  check  in  the  amount  of 
SI 5.50  (25  cents  per  page  reproduction 
costs)  payable  to  the  "Consent  Decree 
Library".  When  requesting  a  copy  please 
refer  to  United  States  v.  Port  of  Tacoma 
(W.D.  Wash.),  DOJ  Case  number  90-11- 
2-737. 
foci  Gross, 

Acting  Chief,  Environmental  Enforcement 
Section,  Envimnment  and  Natural  Resources 
Division. 

IFR  Doc.  94-29874  Fifed  12-5-94:  H:4.5  ami 
BILLING  CODE  MIO-OI-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances:  Notice  of  Application 

Pursuant  to  1301.43(a)  of  Title  21  of 
tiic  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  October  25, 1994. 
Ansys.  Inc.,  2  Goodyear,  Irvine, 
California  92718,  made  application  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Phencyclidine(7471)  

1- 

Piperidinocyclohexanecarbonitr- 
ile  (8603). 

II 
II 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
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may  file  :omments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  (  lereon  in  accordance  with  21 
CFR  130  .54  and  in  the  form  prescribed 
by  21  CF  1 1316.47. 

Any  SI  ch  comments,  objections,  or 
requests  or  a  hearing  may  be  addressed 
to  the  D€  )uty  Assistant  Administrator, 
Office  ol  Diversion  Control,  Drug 
Enforcer  lent  Administration,  United 
States  D<  partment  of  Justice, 
Washing  on,  D.C.  20537,  Attention:  DE.\ 
Federal    :egister  Representative  (CCR), 
and  mus  be  filed  no  later  than  January 
5, 1995. 

Dated:  1  lovember  29, 1994. 
Gene  R.  (  aislip. 

Deputy  A.  sistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administi  ation. 

IFR  Doc.  <  4-  29945  Filed  12-5-94;  8:45  am) 

BILLING  CO  >E  4410-09-M 


/l=t| 


Importat  on  of  Controlled  Substances; 
Notice  o  Application 

Pursuiit  to  Section  1008  of  the 
Substances  Import  and 
(21  U.S.C.  958(i)),  the 
General  shall,  prior  to  issuing 
ion  under  this  Section  to  a 
ma4ufacturer  of  a  controlled 

in  Schedule  I  or  II  and  prior 
a  regulation  under  Section 
i  uthorizing  the  importation  of 
SI  bstance,  provide 
fac  urers  holding  registrations  for 
nanufacture  of  the  substance 
ppoi  ;unity  for  a  hearing. 

re,  in  accordance  with 
of  Title  21,  Code  of  Federal 
i#ns  (CFR),  notice  is  hereby 
on  October  27, 1994,  The 
Jite,  Inc..  5889  Oberlin  Drive. 
San  Diego,  California  92121, 
ication  to  the  Drug 
Enforceiienl  Administration  to  be 

as  an  importer  of  the  basic 
controlled  substances  listed 


Controll4d 
Export 
Attorney 
a  rcgistri  I 
bulk 
substanc ; 
to  issuin  ; 
1002(a) 
such  a 
manu 
the  bulk 
an  o 

There  ft 
§1311.4 
Regulati 
given 
Binding 
Suite  10 
made  ap|>l 


tha 


rcgistere  1 

classes 

below: 


;  o 


Drug 


Methaqua  one  (2565) 

Lysergic  apkl  diethylamide  (7315) 

Tetrahydr^annabinote  (7370) 

3.4-Methy|enedioxymetharr>- 
phetamiie  (7405). 

Normorph  ne  (9313) 

Methanipl  etamine  (1105) 

Amot)art)t1  al  (2125)  

Secobarbi  al  (2315) 

Benzoylec  jonine  (9180)  

Ethylmorp  line  (9190) 

Methadon  >  intermediate  (9254) ... 


The 
listed 
quantiti 


Schedule 


fiiin  plans  to  import  the  above 
ances  in  milligrams 
for  labelling  with  enzymes. 


su  istances 


le  s 


fluorophores  and  radioisotopes  for 
immunoassays. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may.  at 
the  same  time,  file  a  wTitten  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  proscribed  bv  21  CFR 
1316.47.  ■       -,. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  Januarv 
5. 1995. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c).  (d).  (e).  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975).  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  938(a).  21  U.S.C.  823(a).  and  21 
CFR  1311.42  (a),  (b).  (c).  (d).  (e).  and  (f) 
are  satisfied. 

Dated:  November  23. 1994. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  94-29946  Filed  12-5-94:  8:45  am] 

BILLING  CODE  4410-09-M 


Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  November  1,  1994, 
and  published  in  the  Federal  Register 
on  November  9, 1994,  (59  FR  55856). 
Johnson  Matthey,  Inc..  Custom 
Pharmaceuticals  Department,  2003 
Nolte  Drive.  West  Deptford.  New  Jersey 
08066,  made  appfication  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
Difenoxin  (9168),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
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Section  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  November  23. 1994. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  i:! 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  94-29947  Filed  12-5-94;  8:45  ami 

BILLING  CODE  4410-«9-M 


Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  October  1 1 . 
1994.  Upjohn  Company.  7171  Portage 
Road,  M.L.  7011-126-5.  Kalamazoo. 
Michigan  49001,  made  application  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  Schedule  I 
controlled  substance  2,5- 
Dimcthoxyamphetamine  (7396). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  conunents  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  Januarv 
5,  1995. 

Dated:  November  29. 1994.     ' 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  nf 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  94-29948  Filed  12-5-94:  8:45  am] 

BILUNG  CODE  44ia-e»-M 


Immigration  and  NaturaFization  Service 

tINS  No.  1615E-94] 

RIN  1115-AC30 

Expiration  of  Deferred  Enforced 
Departure  for  Nationals  of  El  Salvador 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 


ACTION:  Notice  of  the  expiration  of 
deferred  enforced  departure  (DED)  for 
nationals  of  EL  Salvador. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  ("the  Ser\'ice"  or 
"INS")  will  allow  the  expiration  on 
December  31, 1994,  of  the  deferred 
enforced  departure  (DED)  previously 
granted  to  certain  nationals  of  El 
Salvador.  After  consultation  with 
appropriate  agencies  of  the  Government 
and  consideration  of  the  totality  of  the 
impact  of  the  expiration  of  DED  for 
Salvadorans,  it  has  been  concluded  that 
the  political  and  human  rights  situation 
inside  El  Salvador  has  improved 
significantly  and  can  no  longer  serve  as 
a  basis  for  the  continuation  of  DED. 
EFFECTIVE  DATE:  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Chirlin.  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Serv'ice.  Examinations 
Division.  425  I  Street,  NW,  Room  3214. 
Washington.  DC  20530.  Telephone  (202) 
514-5014. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  303  of  the  Immigration  Act  of 
1990.  Public  Law  101-649,  dated 
November  29.  1990.  designated  EI 
Salvador  for  Temporary  Protected  Status 
(TPS)  for  a  period  of  eighteen  (18) 
months  beginning  January  1. 1991.  and 
ending  June  30. 1992.  Eligible  nationals 
of  El  Salvador  who  registered  under  this 
special  TPS  program  were  required  to 
register  by  October  31. 1991,  and  to 
reregister  as  required  in  order  to  extciul 
TPS  benefits. 

Temporary  Protected  Status  ended  on 
June  30, 1992.  However,  on  June  20, 
1992.  the  Commissioner  of  the 
Immigration  and  Naturalization  Service 
announced  in  the  Federal  Register  at  57 
FR  28700  that  the  deportation  of  eligible 
nationals  of  El  Salvador  who  had 
registered  for  TPS  would  not  be 
enforced  before  June  30, 1993.  On  June 
8, 1993,  the  Service  announced  in  the 
Federal  Register at58FR32157a 
further  extension  until  December  31. 
1994,  of  deferred  enforced  departure 
(DED)  for  eligible  Salvadorans.  The  two 
announcements  were  made  at  the 
direction  of  former  President  Bush  and 
President  Qinton  respectively.  Both 
these  grants  of  DED  were  based  on  the 
serious  negative  e£Cects  that  a  large 
repatriation  would  have  had  on  the  then 
evolving  situation  in  El  Salvador. 

After  consultation  with  appropriate 
agencies  of  the  Government  and 
consideration  of  the  totality  of  the 
impact  of  the  expiration  of  DED  for 
Salvadorans,  it  has  been  concluded  that 


the  political  and  human  rights  situation 
inside  El  Salvador  has  improved 
significantly  and  can  no  longer  serve  as 
a  basis  for  the  continuation  of  DED. 

Automatic  Extension  of  Emplo\-menl 
Authorization 

In  order  to  ensure  an  opportunity  for 
Salvadoran  beneficiaries  of  DED  to 
apply  for  an  employment  authorization 
document  (EAD),  the  Ser\ice  is  granting 
an  automatic  extension  until  September 
30, 1995,  of  the  validity  of  any  E.\D 
which  expires  on  December  31. 1994. 
and  was  previously  issued  to  a  DED 
Salvadoran  pursuant  to  8  CFR 
274a.l2(a)(ll).  Affected  Salvadorans 
should  apply  for  their  new  EADs  at  least 
3  months  before  the  expiration  of  the 
automatic  extension  (that  is.  no  later 
than  June  30. 1995)  in  order  to  ensure 
continuous  employment  authorization. 

Employers  of  DED  Salvadorans 

Employers  of  DED  Salvadorans  whose 
employment  authorization  is 
automatically  extended  may  not  rcfase 
to  accept,  for  purposes  of  verifying  or 
rcverifying  empIo\-ment  eligibility  until 
September  30. 1995.  an  emplo\-ment 
authorization  document  (EAD),  Form  I- 
688B.  bearing  an  expiration  date  of 
December  31. 1994.  (or  extension  sticker 
punched  for  December  1994)  and 
containing  a  notation  "274a.l2(a)(ll)" 
or  "274a.l2(a)(12)"  on  the  face  of  the 
document  under  "Provision  of  Law." 
Employers  are  reminded  that  this  action 
does  not  affect  the  right  of  a  worker  to 
present  any  other  legally  acceptable 
document  as  proof  of  work 
authorization. 

Impact  of  Decision 

The  Service  believes  that  the  decision 
to  end  DED  will  have  a  delayed  and 
gradual  impact  on  members  of  the 
Salvadoran  community  in  the  United 
States  who  currently  hold  DED  status. 
Under  the  settlement  agreement  reached 
in  American  Baptist  Churches  v. 
Thornburgh.  760  F.  Supp.  796  (N.D.  Cal. 
1991)  ["ABC)  affected  Salvadorans  will 
be  able  to  maintain  legal  employment 
authorization  pending  a  review  of  their 
asylum  applications.  Those  ABC  class 
members  who  have  not  filed  asylum 
applications  will  have  an  opportunity  to 
do  so.  In  addition  to  the  rights  afforded 
under  the  ABC  agreement,  many 
Salvadorans  have  adjusted  and  will 
continue  to  adjust  status  to  lawful 
permanent  residence  on  the  basis  of 
family  relationships  and  other  grounds. 

All  Salvadorans  who  initially 
registered  for  TPS,  regardless  of  whether 
they  later  registered  for  DED,  are  ABC 
class  members.  As  ABC  class  members. 
they  are  entitled  to  certain  rights  under 
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the  agreement.  On  or  about  March  31, 
1995,  the  Service  will  send  class 
members  a  notice  advising  that  they 
must  submit  an  initial  asylum 
application  (Form  1-589)  with  the  INS 
appropriate  service  center  within  90 
days,  if  they  have  not  filed  an  asylum 
application  previously.  A  previously 
filed  asylum  application  may  be 
supplemented.  Class  members  also  have 
the  option  of  fihng  a  new  asylum 
application  even  if  they  had  previously 
filed  for  asylum.  Class  members  may 
supplement  a  previously  filed  or  newly 
filed  asylum  application  until  the  date 
of  the  decision  by  the  asylum  officer. 

Obtaining  Further  Employment 
Authorization 

With  Salvadoran  DED  ending,  ABC 
class  members  may  obtain  further 
employment  authorization  based  on  a 
"pending"  asylum  application.  Special 
procedures  apply  to  class  members  who 
seek  work  authorization  under  the 
agreement.  Class  members  seeking 
employment  authorization  must  identify 
themselves  as  ABC  class  members.  They 
must  have  an  asylum  application  on  file 
or  must  file  a  completed  asylum 
application  (Form  1-589)  with  Form  I- 
765,  Application  for  Employment 
Authorization.  Eligible  class  members 
who  apply  for  employment 
authorization  under  this  agreement  are 
not  subject  to  the  "non-frivolous" 
standard  required  under  8  CFR  208.7(a). 
Form  I-7C5,  with  or  without  an  asylum 
application  as  appropriate,  must  be  filed 
directly  with  the  service  center  having 
jurisdiction  over  the  applicant's  place  of 
residence  for  asylum-related 
applications.  However,  if  the  original 
asylum  application  was  filed  wiUi  an 
immigration  judge  in  exclusion  or 
deportation  proceedings,  applications 
for  employment  authorization  and 
asylum  should  be  filed  at  the 
appropriate  local  INS  office  until 
directed  otherwise. 

Class  members  generally  must  pay  the 
employment  authorization  application 
fee,  currently  seventy  dollars  (570). 
However,  when  an  initial  application 
for  employment  authorization  is  filed 
based  on  an  asylum  application  which 
is  found  to  satisfy  the  non-frivolous  test, 
such  an  initial  employment 
authorization  application  can  be  filed 
and  approved  without  payment  of  the 
filing  fee  under  the  general  asylum 
regulations  now  in  effect.  Also,  eligible 
class  members  who  can  demonstrate 
that  they  fall  within  the  poverty 
guidelines  at  45  CFR  1060.2  will  not  be 
required  to  pay  the  fee. 

In  summary,  new  asylum  applications 
are  required  only  from  those  who  have 
never  filed  for  asvlum  before.  All  other 
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class  memb  jrs  may  choose  to  rely  on 
asylum  application  filed  previously, 
meml  ers  may  supplement  a 

iled  or  newly  filed  asylum 
App  licants  who  must  have 
pocumentation  of 

authorization  should  apply 
J  ossible  with  the  appropriate 
or  local  office.  It  is  not 
wait  until  the  planned  ABC 
1  ent  or  until  the  class 
I  dividual  ABC  notice  is 
an  application  for 
authorization  must  be 
asylum  application. 


Dated:  Nov  smber  29. 1994. 
Doris  Meissn  ir, 

Commissiont  r.  Immigration  and 
S'atumlizatia  i  Services. 
IFR  Doc.  94-:  0088  Filed  12-2-94.  1:17  pm| 
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Power  Corp.,  Nine 
Nuclear  Station  Unit  No.  1; 
Environmei  tal  Assessment  and 
Finding  of  I  o  Significant  Impact 

The  U.S.   Juclear  Regulatory 
Commissioi  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
part  50.  Ap]  endix  J,  Paragraph 
III.D.l.ta),  T  ^'pe  A  Tests,  issued  to 
Facihty  Op(  rating  License  No.  DFR-63, 
the  Niagara  vlohawk  Power  Corporation 
(the  license*  )  for  operation  of  the  Nine 
Mile  Point  I  luclear  Station  Unit  No.  1, 
located  in  C  swego.  New  '^'ork. 

Environmei  tal  Assessment 

Identificatic  n 

This  Environmental 
been 


preprar  !d 


environmei»al 
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1994.  The  p 
exempt  the 
requiremeni 
Appendix  J, 
extent  that  i 
extension 
year  period 
Type  A  test 
with  the  en< 
inspection 


of  the  Proposed  Action 

Assessment  has 
to  address  potential 
issues  related  to  the 
plication  of  August  26. 
oposed  action  would 
icensee  from  the 
of  10  CFR  part  50. 
Paragraph  III.D.l.(a).  to  the 
one-time  schedular 
\\^uld  permit  the  second  10- 
br  performance  of  the  third 
)e  extended  to  correspond 
of  the  current  inservice 
ihterval  (ISI). 


The  Need  fa  r  the  Proposed  Action 

During  th  i  first  10-year  service  period 
(1974-1 984J  Type  A  tests  were 
conducted  a^  required  by  10  CFR  part 
50  Appendik  J.  Due  to  the  lengthy 
outage  for  ti  e  replacement  of  reactor 
recirculatioi  piping,  the  first  ISI  10-year 


interval  was  extended  to  June  1986.  In 
addition,  an  extended  refueling  outage 
(January  1987  to  July  1990),  caused  the 
second  10-year  ISI  inter\'al  to  be 
extended  to  December  1998.  These 
•actions  decoupled  the  Type  A  test 
schedule  from  the  ISI  schedule. 

Unlike  Section  XI  of  the  American 
Society  of  Mechanical  Engineers  Boiler 
and  Pressure  Vessel  Code  (ASME  Code), 
Appendix  J  of  10  CFR  part  50  docs  not 
contain  any  provisions  for  adjusting  the 
10-year  service  period  for  extended 
outages.  Two  Type  A  tests  have  alreadv 
been  performed  (May  1990  and  April  " 
1993)  during  the  current  second  10-year 
service  period.  The  ciurent  10-year 
service  period  ends  December  1994.  The 
next  refueling  outage  {RF013)  is 
currently  scheduled  for  February  1995. 
Performing  the  Type  A  test  during  the 
1995  refueling  outage  would  result  in 
only  22  months  of  operation  since  the 
last  Type  A  test.  Appendix  J  could  be 
interpreted  to  require  another  Type  A 
test  during  the  last  outage  in  the  ISI 
interval.  NMPC  has  proposed  to  extend 
the  second  10-year  service  period  to 
correspond  with  the  end  of  the  curront 
ISI  interval.  Due  to  Nine  Mile  Point  Unit 
I's  24-month  operating  cycle,  the  final 
refueling  outage  of  the  current  ISI 
interval  is  scheduled  for  1997  (RF014). 

Granting  the  proposed  Exemption 
would  result  in  an  inter\'al  of 
approximately  46  months  between 
successive  Type  A  tests.  Such  an 
interval  would  be  consistent  with  the 
NRC  staffs  current  position  (as  reflecteci 
in  the  NRC's  Improved  Standard 
Technical  Specifications,  NUREG-14.33) 
of  requiring  Type  A  tests  to  be 
performed  every  40  ±  10  months.  It 
would  also  bring  the  Appendix  J  Typo 
A  test  schedule  back  into  alignment 
with  the  10-year  ISI  schedule. 

Environmental  Impacts  of  the  Propostni 
Action 

The  proposed  one-time  exemption 
would  not  increase  the  probability  or 
consequences  of  accidents  previously 
analyzed  and  the  proposed  one-time 
e.xemption  would  not  affect  facility 
radiation  levels  or  facility  radiological 
effluents.  The  licensee  has  analyzefi  tho 
results  of  previous  Type  A  tests 
f>erform«d  at  the  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1.  and  has 
provided  the  methodology  used  in 
extrapolating  the  previous  Type  A  test 
data  to  the  proposed  one-time  increa.se 
in  the  surveillance  interval.  The 
licensee  has  provided  a  sound  basis  for 
concluding  that  the  proposed  one-time 
extension  of  the  Type  A  test  interval 
would  maintain  the  containment 
leakage  rates  within  acceptable  limits 
while  bringing  the  Type  A  test  scheduh: 
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back  into  alignment  with  the  10-year  ISI 
schedule.  Accordingly,  the  Commission 
has  concluded  that  the  one-time 
extension  does  not  result  in  a  significant 
increase  in  the  amounts  of  any  effluents 
that  may  be  released  nor  does  it  result 
in  a  significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  prop>osed 
exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  only  involves  Type  A  testing 
on  the  containment.  They  do  not  affect 
nonradiological  plant  effluents  and  have 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
tlierc  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  action  would  be  to 
deny  the  request  for  exemption.  Such 
action  would  not  reduce  the 
environmental  impacts  of  plant 
operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
Related  to  the  Operation  of  Nine  Mile 
Point  Nuclear  Station  Unit  No.  1."  dated 
January  1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the  New 
York  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
August  26, 1994,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  The  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC,  and  at  the  local  public 
document  room  located  at  the  White 


Plains  Pidilic  Library,  100  Martine 
Avenue,  White  Plains.  New  York  10610. 

Dated  at  Rockville.  MD.  this  30th  day  of 
November  1994. 

For  the  Nuclear  Regulatory  Commission. 
Michael  L.  Case, 

Acting  Director.  Project  Directorate  I-I, 
Division  of  Reactor  Projects-I/U,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  94-29927  Filed  12-5-94:  8:45  ami 
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[Docket  Nos.  50-277  and  50-278] 

Peach  Bottom  Atomic  Powrer  Station, 
Units  2  and  3;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulator)' 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  for  Facility  Operating 
License  Nos.  DPR-44  and  DPR-SG. 
issued  to  Philadelphia  Electric 
Company  (the  licensee),  for  operation  of 
the  Peach  Bottom  Atomic  Power  Station 
(PBAPS).  Units  2  and  3,  located  in  York 
County.  Pennsylvania. 

Environmental  Assf>ssment 

Identification  of  Proposed  Action 

The  proposed  action  would  allow 
implcmoitation  of  a  hand  geometry 
biometric  s>'stem  of  site  access  control 
such  that  photograph  identification 
badges  can  be  taken  offsito. 

The  proposed  action  is  in  accordance 
with  the  licensee's  apphcation  dated 
September  8, 1994  as  supplemented  bv 
letter  dated  Octdjer  28. 1994.  for 
exemption  from  certain  requirements  of 
10  CFR  73.55,  "Requirements  for 
physical  protection  of  licensed  activities 
in  nuclear  power  plant  reactors  against 
radiological  sabotage." 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55,  paragraph 
(a),  the  licensee  shall  establish  and 
maintain  an  onsite  physical  protection 
system  and  security  organization. 

Paragraph  (1)  of  10  CFR  73.55(d). 
"Access  Requirements,"  specifies  that 
"licensee  shall  control  all  points  of 
personnel  and  vehicle  access  into  a 
protected  area  *  •  •"  It  is  specified  in 
10  CFR  73.55(d)(5)  that  "A  numbered 
picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  It  also  states  that  an 
individual  not  employed  by  the  Licensee 
(i.e..  contractors)  may  be  authorized 
access  to  protected  areas  without  escort 
provided  the  individual  "receives  a 
picture  tiadge  upon  entrance  into  the 


protected  area  which  must  be  returned 
upon  exit  from  the  protected 
area  •  •  •  -. 

Currendy,  unescorted  access  into 
protected  areas  of  the  PBAPS  is  • 

controlled  through  the  use  of  a  i 

photograph  on  a  combination  badge  and 
keycard,  (Hereafter,  these  are  referred  to 
as  badges).  The  security  officers  at  the 
entrance  station  use  the  photograph  on 
the  badge  to  visually  identify  the 
individual  requesting  access.  The 
badges  for  both  licensee  employees  and 
contractor  personnel  who  have  been 
granted  unescorted  access  are  issued 
upon  entrance  at  the  entrance/exit 
location  and  are  returned  upon  exit.  The 
badges  are  stored  and  are  retrievable  at 
the  entrance/exit  location.  In 
accordance  with  10  CFR  73.55(d)(5), 
contractor  individuals  are  not  allowed 
to  take  badges  offsite.  In  accordance 
with  the  plants'  physical  security  plans, 
neither  licensee  employees  nor 
contractors  are  allowed  to  take  badges 
offsite. 

The  licensee  proposes  to  implement 
an  altcrnati\e  unescorted  access  control 
system  which  would  eliminate  the  need 
to  issue  and  retrieve  badges  at  the 
entrance/e.\it  location  and  would  allow 
all  individuals  with  unescorted  access 
*to  keep  their  badges  with  them  when 
departing  the  site. 

An  exemption  from  10  CFR 
73.55{d){5)  is  required  to  permit 
contractors  to  take  their  badges  offsite 
instead  of  returning  them  when  exiting 
the  site. 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action. 
Under  the  proposed  system,  each 
individual  who  is  authorized  for 
unescorted  entry  into  protected  areas 
would  have  the  physical  characteristics 
of  their  hand  (hand  geometrj')  registered 
with  their  badge  number  in  the  access 
control  system.  When  aii  individual 
enters  the  badge  into  the  card  reader 
and  places  the  hand  on  the  measuring 
surface,  the  system  would  record  the 
individual's  hand  image.  The  unique 
characteristics  of  the  extracted  hand 
image  would  be  compared  with  the 
previously  stored  template  to  verify 
authorization  for  entry.  Individuals, 
including  licensee  employees  and 
contractors,  would  be  allowed  to  keep 
their  badge  with  them  when  they  depart 
the  site. 

Based  on  a  Sandia  repot  entitled  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices"  (SAND91— 0276 
UC— 906  Unlimited  Release.  Printed 
June  1991).  and  on  its  experience  with 
the  current  photo-idraitification  system, 
the  licensee  stated  that  the  false 
acceptance  rate  of  the  proposed  hand 
geometry  system  is  comparable  to  that 
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of  the  current  system.  The  licensee 
stated  that  the  use  of  the  badges  with 
hand  geometry  system  would  increase 
the  overall  level  of  access  control.  Since 
both  the  badge  and  hand  geometry 
would  be  necessary  for  access  into  the 
protected  area,  the  proposed  system 
would  provide  for  a  positive  verification 
process.  Potential  loss  of  a  badge  by  an 
individual,  as  a  result  of  taking  the 
badge  offsite.  would  not  enable  an 
unauthorized  entry  into  protected  areas. 
The  licensee  will  implement  a  process 
for  testing  the  proposed  system  to 
ensure  continued  overall  level  of 
performance  equivalent  to  that  specified 
in  the  regulation.  The  Physical  Security 
Plan  for  PBAPS  will  be  revised  to 
include  implementation  and  testing  of 
the  hand  geometry  access  control 
system  and  to  allow  licensee  employees 
and  contractors  to  take  their  badges 
offsite. 

The  ac  cess  process  will  continue  to  be 
under  the  observation  of  security 
personnel.  A  numbered  picture  badge 
identification  system  will  continue  to  be 
used  for  all  iridividuals  who  are 
authorize  d  access  to  prolericd  areas 
wiliiout  escorts.  Badges  will  continue  to 
de  displ.-jyt'd  by  all  individuals  while 
inside  the  protected  area. 

Environmt=nii}!  Imparts  of  the  Prnposi'ci 
Action 

The  chnnge  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluent  that  may  be 
released  offsite.  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  affect 
nonradioiogical  plant  effluent  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradioiogical  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  action  would  be  to  deny  the 
request.  Such  action  would  not  change 
any  current  environmental  impacts.  The 
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Texas  Utiiil  es  Electric  Co.; 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Rroposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing; 
Correction 


AGENCY 
Commissio:  i 
ACTION:  Cor  ection 


Nifclear  Regulatory 


SUMMARY:  1  lis  document  corrects  a 
general  not  ce  appearing  in  the  Federal 
Register  on  November  23, 1994  (.59  FR 


60399),  in  which  the  NRC  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  Nos.  NPF-87  and 
NPF-89.  issued  to  Texas  Utilities 
Electric  Company  for  operation  of  the 
Comanche  Peak  Steam  Electric  Station. 
Units  1  and  2  located  in  Somervell 
County.  Texas.  This  notice  is  nece's.sry 
to  correct  an  erroneous  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules-Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Servici's. 
Office  of  Administration.  U.S.  NuLl'\ir 
Regulatory  Commission.  Washington. 
DC  20555'.  telephone  (301)  415-716.1. 
On  page  60400,  in  the  first  sente:i«  c 
of  the  third  full  paragraph  in  the  firs"! 
column,  the  date  "December  28,  J'"J4  " 
should  be' changed  to  read  "D(Merv.l>'r 
23,  1994.". 

Dnlcd  at  Rockvilif,  MD.  this  ."iOih  d. ;,    ; 
November  1994.  '- 

For  the  Nuclear  Regulatory  CelV!;K.'^    : 
Michael  T.  Lesar, 

Chief.  Rules;  Review Sectinn,  nu}e<  n<  X  .■ 
and  Directives  Branch,  Division  cfFinuii :.  ;■ 
.of  Informnlinn  and Publicnlicns  .Si  ;t>>". 
Office  of  Administration. 
!FR  Do( .  04-29026  FiKd  12-5-'>4.  ■■:  A'  .  ■  . 
BILLING  CODE  7S90-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Regulatory  Reform— Federal 
Acquisition  Regulatory  System 

AGENCY:  Office  of  Federal  Procurt;:.,  ;,! 
Policy,  Office  of  Management  ai'.d 
Budget. 

ACTION:  Ref}uesl  for  public  comments. 

SUMMARY:  In  response  to  the  report  f.'oin 
the  National  Performance  Review  (.NPR). 
the  Office  of  Federal  Procurement 
Policy  has  been  working  with  various 
senior  level  individuals  in  the  Execulivi; 
Branch  to  implement  the 
recommendations  relating  to  acquisition 
regulatory  reform.  Thus  far  our  primary 
focus  has  been  the  governmcntwide 
regulation,  the  Federal  Acquisition 
Regulation  (FAR).  We  are  now  seeking 
comments  and  suggestions  related  to 
agency  supplementation  from  the 
pubUc. 

DATES:  Written  comments  must  be 
received  in  the  Office  of  Federal 
Procurement  Policy  on  or  before  January 
5, 1995. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Susan  E.  Alesi,  Special 
Assistant  for  Regulations,  Office  of  I 
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Federal  Procurement  Policy.  725  17th 
Street  NW.,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  E.  Alesi  at  202-395-6803,  Office 
of  Federal  Procurement  Policy. 
SUPPLEMENTARY  INFORMATION:  On 
September  7, 1993,  the  Vice  President 
released  the  report  of  the  NPR  which 
required  simplification  of  the 
procurement  process  through  regulatory 
reform.  Up  to  this  point,  the  focus  of 
this  reform  effort  has  been  the 
governmentvvide  regulation,  the  Fi\R.  In 
the  course  of  developing  a  plan  for 
regulatory  reform  of  the  FAR,  we  have 
learned  that  there  is  almost  a  consensus 
that  a  problem  exists  with  agency 
supplementation.  In  many  cases  the 
supplementation  is  not  only  that  issued 
by  procurement  offices  but  also 
directives  issued  by  other  offices  within 
agencies  and  departments  which  have 
an  impact  on  procurement. 

Consequently,  we  are  now  seeking 
from  the  public  comments  and 
suggestions  related  to  agency 
supplementation.  Also,  providing 
e.xantplcs  will  make  comments  far  more 
useful.  In  particular,  we  would  like  to 
know  the  following: 

1.  Do  you  believe  that  a  problem 
cxi.sts  with  agency  supplementation?  If 
so,  please  describe  specifically  what  you 
believe  the  problems  are  that  the 
supplements  create.  Please  providt; 
examples  where  possible. 

2.  Is  the  problem  with  other  directives 
within  the  agency  or  department  which 
impact  procurement  as  well  as  the  FAR 
supplement?  Please  give  examples. 

3.  If  you  have  answered  question  1 
and/or  2  in  the  affirmative,  do  these 
problems  exist  in  both  Defense  and  the 
civilian  agencies? 

4.  What  recommendations  woulil  vou 
offer  to  resolve  any  problems  you  have 
described?  Please  be  specific  and  give 
examples  where  possible. 

Dated:  Octoljer  27. 1994. 
Steven  Kclman, 
AdministmtOT. 

1F.R  Dor.  94-29956  Filed  12-5-94:  8:45  ami 
BILLING  CODE  3110-01-11 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer: 
Richard  T.  Redfearn,  (202)  942-8800 

Upon  HTitten  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington, 


D.C.  20549 


Adoption  of  Amendments: 

Rule  lOb-10 

File  No.  270-389 
Adoption  of  Rule  and  Proposed 
Amendments: 

RulellAcl-3 

File  No.  270-382 
Amendments: 

Rule  15c2-12 

File  No.  270-330 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  34501  e/  scq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  for 
Office  of  Management  and  Budget 
approval  the  following  previously, 
approved  rules: 

The  adoption  of  the  amendments  to 
rule  lOb-10  requires  broker-dealers 
effecting  transactions  in  securities  to 
provide  written  notification  to  the 
customer  at  or  before  the  completion  of 
the  transaction  that  discloses 
information  about  the  transaction,  it  is 
estimated  that  3,900  broker-dealers 
currently  spend  84.6  million  hours 
complying  with  Rule  lOb-10  annually. 

The  adoption  of  Rule  llAcl-3 
requires  enhanced  disclosure  of 
payment  for  order  flow  practices  on 
customer  confirmations,  and  account 
statements,  as  well  as  opening  new 
accoimts. 

The  proposed  amendments  to  Rule 
llAcl-3  require  broker-dealers 
receiving  payment  for  order  flow  to 
provide  customers  additional 
information  regarding  the  value  of  the 
compensation  received.  It  is  anticipated 
that  approximately  2.200  broker-dealers 
will  spend  a  total  of  46.381  burden 
hours  complying  with  the  reporting  and 
recordkeeping  requirements  of  the 
proposed  amendment  to  Rule  llAcl-3. 

The  amendments  to  Rule  15c2-12 
make  it  unlawful  for  a  broker,  dealer,  or 
municipal  securities  dealer  to  act  as  an 
underwriter  of  an  issue  of  municipal 
securities  unless  the  issuer  or  its 
designated  agent  has  undertaken  in  a 
written  agrcsinent  or  contract  for  the 
benefit  of  the  holders  of  such  municipal 
securities  to  provide  certain  information 
to  infonnation  repositories,  and 
prohibits  brokers,  dealers,  and 
municipal  securities  dealers  from 
recommending  transactions  in 
municipal  securities  unless  they  have 
procedures  in  place  that  provide 
reasonable  assurance  that  they  will 
receive  promptly  any  notices  of  material 
events  with  respect  to  those  securities. 
It  is  anticipated  that  approximately 
12,003  brokers,  dealers,  municipal 
securities  dealers,  issuers  of  municipal 
securities,  and  nationally  recognized 
municipal  securities  information 


repositories  or  state  information 
depositories  will  spend  a  total  of  95,860 
hours  complying  with  Rule  15c2-12 
annually. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Clearance  Officer  of  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Richard  T. 
Redfearn,  Acting  Director.  Office  of 
Information  Technology,  Securities  and 
E.xchange  Commission.  450  Fifth  Street. 
NW..  Washington.  D.C.  20549  and 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission.  Office  of 
Management  and  Budget  (Project  Nus. 
3235-0444;  3233-0435:  and  3235- 
0372).  Room  3208.  New  Executive 
Office  Building.  Washington.  D.C. 
20503. 

Dated:  Novcinbttr  28.  1004. 
Margaret  H.  .McFarl.ind.  , 

Deputy  Secretary. 

IFR  Doc.  94-29931  Filed  12-5H14;  »r4r..ainj 
BILLING  CODE  8010-01-M 


[Release  No.  34-35024;  File  No.  SR-NASD- 
94-13.  Amendment  No.  3] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Amendments 
to  the  NASD's  Proposed  N»PROVE 
System  for  Price  Improvement  and 
Execution  of  Small  Orders 

.November  29,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  .Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
November  21.  1994.  the  National 
Association  of  Securities  Dealers.  Inc. 
("N.ASD"  or  "Ass(x:iation")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
an  amendment  to  a  proposed  nile 
change  previously  published  for 
comment.-  The  amendment  is  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
pepons. 


■  15  U.S.C.  78s(b)(l). 

'See Securities  Exchange  .^ct  Release  No.  34145 
(June  1. 1994).  59  FR  29649  (June  8.  1994)  (notice 
of  filing,  incorporating  .\mendment  No.  1)  and 
Securities  Exchange  Act  Release  No.  34453  ()■  iv  28. 
1994).  59  KR  39808  (,^ug.  4.  1994)  (notice  of 
Afliendnicnt  No.  2). 
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I.  Self-Regulatory  Organization's 
Statement  of  tiw  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  amending  its  proposed 
rules  governing  the  operation  of  The 
Nasdaq  Primary  Retail  Order  View  and 
Execution  System  ("N-PROX'E"),  a  new 
system  developed  by  The  Nasdaq  Stock 
Market,  Lie.  (Nasdaq)  for  the  execution 
of  small-sized  customer  orders  that 
provides  individual  investors  enhanced 
limit  order  protection  and  important 
price  improvement  opportunities 
through  an  enhanced  automated  system. 
SpeciHcally,  the  NASD  is  propnising  a 
variety  of  amendments  to  N»PROVE 
designed  to:  (1)  Enhance  the  operational 
efficiency  of  the  system;  (2}  increase  the 
breadth  of  exposure  of  limit  orders 
entered  into  the  system  priced  between 
the  inside  bid  or  offer,  which  increased 
limit  order  exposure  will  facilitate 
greater  opportunities  for  order 
interaction  within  the  inside  market  on 
Nasdaq;  (3)  further  improve  the 
opportunities  for  price  improvement 
available  through  N«PROVE;  (4)  expand 
the  types  of  orders  (i.e.,  short  sales)  that 
may  be  entered  into  N«PROVE,  and, 
thereby,  afford  a  broader  spectrum  of 
retail  orders  in  Nasdaq  an  opportunity 
to  take  advantage  of  N»PROVE's  price 
improvement  and  limit  order  protection 
leoturcs;  and  (5)  facilitate  the  efforts  of 
NASD  members  to  provide  their 
custcmeis  with  the  same  quality  of 
order  execution  that  they  would  have 
received  had  their  orders  been  entered 
into  N-PROVE.  Following  is  the  text  of 
the  proposed  rule  change.  (Additions 
are  italicized;  deletions  are  bracketed.) 

Rules  of  Operation  and  Procedures  for 
the  N-PROVE  System 

(]  I  Definitions 

a.-g.  No  change. 

h.  The  term  "prefen;nced  ord«:r'"  shall 
mean  an  order  entered  into  N»PRC)VE 
and  directed  to  a  particular  market 
maker  or  an  order  entered  by  a  markot 
maker  that  is  self-preferenced.  Each 
market  maker  has  the  ability  to  select 
order  entry  firms  from  whi«Ji  it  will 
accept  preferenced  orders. 

12HJ)  No  Change 

(4)  Participant  Obligations  in  \»PnOVE 

a.  Market  Makers 

1.  No  change. 

2.  Participation  as  an  N«PKOVE 
market  maker  obUgates  the  firm,  upon 
presentation  of  (preferenced  or)  a 
designated,  unpreferenced  market  order 
or  marketable  limit  order[s]  (as  that 
term  is  defined  in  subsection  I5)c. 
below)  through  the  service,  to  execute 

f  those]  such  orderlsl;  provided, 
however,  that  for  a  designated, 
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orderlsj,  the  N»PROVE 
4iaker  shall  have  an 

,•  consistent  with  Rule 
promulgated  under  the  Act  to 
he  order[;  if  no  action  is  taken 
will  be  automatically  executed 
market  maker].  The  market 
decline  to  execute  the 
,  unpreferenced  N»PROVE 
if  the  market  maker  has 
an  order  (or  is  in  file  process 
an  order)  in  the  security 

"  its  quotation  (or  is  in 
of  updating  its  quotation)  for 
ty.  An  N»PROVE  market 
receives  an  undesignated, 

market  order  or 
limit  order  (os  that  term  is 
n  subsection  (5)c.  below) 
IMPROVE  also  may  decline 
er  consistent  with  Rule  llAcl- 

under  the  Act.  If  a 
aker  rejects  a  designated, 
ed  N'PROVE  order  and  no 
maker  accepts  the  order 
15-second  period,  upon 
of  the  J 5-second  period,  the 
ill  automatically  execute  the 

the  market  maker  next  in 
who  received  the  order  on  an 

basis  that  has  not  rejected 
:  (If  a  market  maker  rejects  the 
order,  it  will  be  displayed  to 
market  makers  at  the  inside 
simultaneously  and  executed 
he  market  maker.thiit  accepts    . 
.  or  if  no  market  maker  accepts 
,  the  next  market  maker  in 
that  has  not  rejected  the  onier 
ive  the  execution.)  If  all  market 
eject  an  unpreferenced  [the] 
'<  cause  they  have  had  an 
n  (or  arc  in  the  process  of 
a  trade)  and  have  updated  their 

(or  are  in  the  process  of 

their  quotations),  the  order 

mtomatically  executed  against 

maker  next  in  rotation  at  the 
de  quotation,  [delivered  to  the 

maker  at  the  new  inside 
Nasdaq  and  that  market  maker 
be  able  to  reject  that  order). 
he  exception  of  these  instances 
market  order  or  marketable 
has  matched  with  a  limit 
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res  contained  in  subsection  (5}c. 
mrticipation  as  on  N»PROVE 
Tiaker  obligates  the  firm,  upon 

of  a  preferenced  market 
marketable  limit  order  through 
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at  the  inside  bid  or  offer 
by  Nasdaq  when  the  order  is 
thmugh  N»PROVE.  N»PROVE 
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maiiiet  makers  are  iwill  also]  not  [be] 
permitted  to  reject  orders  preferenced  tn 
the  firm  pursuant  to  a  preferencing 
arrangement  acknowledged  by  the 
market  maker. 

The  system  will  transmit  to  the 
market  maker  on  the  Nasdaq 
Workstation  screen  and  printer,  if 
requested,  or  through  a  computer 
interface,  as  applicable,  an  execution 
report  generated  following  cadi 
execution. 

3.  Notwithstanding  subsection  (SJl. 
below,  a[A]n  N«PROVE  market  makor 
that  improves  the  best  bid  or  offer  in 
Nasdaq  is  eligible  to  receive  all 
unpreferenced  orders  entered  into 
N»i'ROV'E  on  an  exclusive  basis  [Un  ;) 
specific  period  of  time  or  number  nf 
executions  as  established  by  the- 
NASD"")  so  long  as  the  market  in;]k!:r 
manually  accepts  the  orders  prior  to 
automatic  execution  of  the  ordnrs. 

4.-6.  No  change. 

7.  Aside  from  market  makurs  untcriug 
self-preferenced  orders  into  N»PR()VE, 
f\F\oT  each  security  in  which  a  m,irkfit 
makt.T  is  registered,  the  market  maker 
may  not  enter  orders  on  an  agency  basis 
into  N»PROVE,  unless  a  locked  or 
crossed  market  exists  for  that  security 
This  prohibition  against  use  of 
N»PROVE  does  not  obviate  the  znnrkiA 
maker's  duty  to  give  its  agency  ordi^rs 
best  exeaition  in  tlie  prevailing  market, 
according  to  the  Board  of  Gov(!rnnr's 
Interpretation  on  Executions  of  Relni! 
Transactions,  Article  III,  Section  1  of  thf 
NASD  Rules  of  Fair  Prnciice 

8.  No  change. 

9.  Notwithstanding  the  provisions  ol 
subsection  (8)  above,  (i)  a  market  mrik«>r 
that  obtains  an  excused  wjthdrav.-al 
pursuant  to  Part  V  of  Schedule  D  to  th>? 
NASD  By-Laws  prior  to  withdrawing 
from  N-PROVE  may  reenter  N»PROVl-; 
according  to  the  conditions  of  its 
withdrawal:  and  (ii)  a  market  niak<T  tliaf 
fails  to  maintain  a  clearing  arrangement 
with  a  registered  clearing  agency  or  with 
a  member  of  such  an  agency,  and  is 
thereby  withdrawn  from  participation  io 
ACT  and  N«PROVE  for  Nasdaq 
(National  Market]  securities,  may 
reenter  N«PROVE  after  a  clearing 
arrangement  has  been  rneslablished  ami 
the  market  maker  has  complied  with 
ACr  participant  requirements.  Provide»i 
however,  that  if  the  Association  finds 
that  the  ACT  market  maker's  failure  to 
maintain  a  clearing  arrangement  is 


»Tlii>  perameteri  for  market  makers  receiving 
priority  in  the  rotation  whan  they  have  created  an 
improved  inside  market  have  been  initijilty 
established  a*  Tive  minutes  or  five  executions 
(whichever  occurs  first)  aftef  one  or  more  market 
makers  have  changed  their  qaote  to  equal  the 
improved  price.  Tbe  NASD  may  modify  ittRM! 
parameters  t:pon  notification  to  mtmhm. 
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voluntary,  the  withdrawal  of  quotations 
vdll  be  considered  volimtary  and 
unexcused  pursuant  to  Schedule  D  and 
these  rules. 

10.  No  change. 

b.  NePROVE  Order  Entry  Firms 

1.-5.  No  change. 

(6.  No  short  sales  mav  be  entered  into 
N-PROVE.) 

(5)  Execution  ofN'PROVE  Orders 

a.  Orders  in  Nasdaq  equity  securities 
entered  into  N»PROVE  may  be 
preferenced  or  unpreferenced. 
Preferenced  market  orders  will  be 
automatically  executed  against  the 
preferenced  market  maker  pursuant  to 
subsection  (4)a.2.  above.  Preferenced 
limit  orders  to  buy  (sell)  will  not  be 
treated  as  preferenced  orders  unless  the 
limit  order  price  is  at  or  above  (below) 
the  inside  offer  (bid),  in  which  case  the 
orders  will  be  automatically  executed 
against  the  preferenced  market  maker 
pursuant  to  subsection  (4)a.2.  above. 
Preferenced  odd-lot  orders  (orders  of 
less  than  100  shares)  that  are  market 
orders  or  marketable  limit  orders  also 
will  be  automatically  executed  against 
the  preferenced  market  maker. 
(Preferenced  orders  will  be  delivered  to 
the  designated  market  maker.  Except  as 
provided  in  subparagraph  (c)  below, 
unpreferenced  orders  will  be  delivered 
to  market  makers  at  the  current  inside 
bid  or  offer  in  rotation.) 

Unpreferenced  market  orders  and 
limit  orders  will  be  processed  according 
to  the  procedures  established  in 
subsections  (5)b.  and  c.  below. 
Unpreferenced  o[0]dd-lot  orders 
[(orders  of  less  than  100  shares)]  that  are 
market  orders  or  marketable  limit  orders 
will  be  automatically  executed  in 
N'PROVE  against  the  market  maker 
next  in  rotation  at  the  inside  market  and 
execution  reports  will  be  delivered  to 
the  order  entry  firm  and  the  market 
maker. 

b.  Limit  orders  may  be  entered  into 
NePROVE.  A  limit  order  priced  at  the 
Nasdaq  inside  market  (e.g.,  the  bid  side 
for  a  sell  order)  when  the  order  is 
delivered  to  an  N»PROVE  market  maker 
will  be  handled  as  a  market  order.  Limit 
orders  priced  away  from  [outside]  the 
Nasdaq  inside  bid  or  offer  (as  the  case 
may  be)  [market]  will  be  stored  in  the 
N'PROVE  limit  order  file,  and  when  the 
inside  market  equals  or  betters  the  limit 
price,  the  order  will  be  handled  as  a 
market  order.  Limit  orders  priced  within 
[better  than]  the  inside  iharket  upon 
entry  or  thereafter  will  establish  the 
minimum  price  at  which  subsequent 
incoming  market  orders  on  the  other 
side  of  market  will  [may]  be  priced  and 
executed  (e.g.,  a  sell  order  priced 
between  the  best  bid  and  offer  would 


improve  the  price  of  an  incoming  buy 
order).  All  Nasdaq  Level  2  and  3 
subscribers  [Market  makers]  will  receive 
notification  on  their  quote  retrieval 
screens  of  the  existence  of  a  limit  order 
priced  better  than  the  inside  market 
along  with  an  indication  of  which  side 
of  the  market  it  is  on.  [on  their  quote 
retrieval  screesjis,]  regardless  of  whether 
the  limit  order  is  preferenced  or 
unpreferenced  [;  provided,  however, 
that  notification  of  the  existence  oTa 
preferenced  limit  order  will  only  be 
delivered  to  the  designated  market 
maker].  A  separate  dissemination  of 
N'PROVE  limit  orders  priced  between 
than  the  inside  market  consisting  of  the 
price  of  the  highest  priced  limit  order  to 
buy  and  the  price  of  the  lowest  priced 
limit  order  to  sell  and  the  aggregate  size 
of  all  orders  at  such  prices  also  will  be 
made  available  to  securities  information 
processors.  A  limit  order  priced  better 
than  the  inside  market  on  Nasdaq  shall 
be  automatically  executed  against  a 
subsequent  limit  order  on  the  opposite 
side  of  the  market  at  a  price  equal  or 
superior  to  the  limit  price  of  the  initial 
limit  order  (a  sell  (buy)  limit  order 
priced  at  or  below  (above)  a  limit  order 
to  buy  (sell)),  up  to  the  size  of  the  initial 
limit  order  or  the  subsequent  limit 
order,  whichever  is  smaller,  and 
without  the  participation  of  a  market 
maker. 

c.  Market  orders  may  be  entered  into 
N'PROVE.  For  preferenced  market 
orders,  if  there  is  no  limit  order  residing 
in  N»PROVE  priced  between  the  inside 
market  on  the  opposite  side  of  the 
market  from  the  market  order,  the  order 
will  be  automatically  executed  against 
the  preferenced  market  maker  at  the 
inside  bid  or  offer  (buy  orders  will  be 
executed  at  the  best  offer  and  sell  orders 
at  the  best  bid)  displayed  in  Nasdaq 
when  the  order  becomes  subject  to 
N»PROVE's  order  execution 
methodology.  For  unpreferenced  market 
orders,  except  as  provided  in  subsection 
(4)a.3.  above,  if  there  is  no  limit  order 
residing  in  N»PROVE  priced  between 
the  inside  market  on  the  opposite  side 
of  the  market  from  the  market  order,  the 
order  will  be  broadcast  to  all  N*PROVE 
market  makers  at  the  applicable  inside 
market  (i.e.,  market  makers  at  the  inside 
bid  Hill  receive  market  orders  to  sell 
and  market  makers  at  the  inside  offer 
will  receive  market  orders  to  buy) 
displayed  in  Nasdaq  when  the  order 
becomes  subject  to  N»PROVE's  order 
execution  methodology  for  acceptance 
within  15  seconds,  with  the  market 
maker  next  in  rotation  for  an  N^PROVE 
execution  receiving  an  indicator  that  the 
system  will  execute  the  order  against 
him  should  be  fail  to  reject  the  order  or 


if  no  other  market  maker  accepts  the 
order  (for  purposes  of  these  rules, 
market  orders  with  such  notifications 
appended  to  them  are  referred  to  as 
"designated,  unpreferenced  orders"  and 
orders  uitbout  such  a  notification  are 
referred  to  as  "undesignated, 
unpreferenced  orders").  If  a  market 
maker  rejects  a  designated, 
unpreferenced  N'PROVE  order  and  no 
other  market  maker  accepts  the  order 
within  the  15-second  period,  upon 
expiration  of  the  15-second  period,  the 
system  will  automatically  execute  the 
order  against  the  market  maker  next  in 
rotation  who  received  the  order  on  an 
undesignated  basis  that  has  not  rejected 
the  order.  If  all  market  makers  decline 
the  order  consistent  with  Rule  1  lAcl-1 
promulgated  under  the  Act,  the  order 
will  be  automatically  executed  against 
the  market  maker  next  in  rotation  at  the 
new  inside  quotation.  [A  market  order 
will  be  delivered  to  a  market  maker  for 
execution  at  the  current  inside  market 
(buy  orders  will  be  executed  at  the  best 
offer  and  sell  orders  at  the  best  bid)). 
If  a  limit  order  has  previously  been 
entered  into  N»PROVE  at  a  price 
superior  to  the  best  bid  or  offer,  the 
incoming  market  order  will  be  repriced 
to  a  price  equal  to  the  limit  order  price 
plus  l/16th  of  a  point  in  the  case  of  a 
limit  order  to  buy  or  the  limit  order 
price  minus  a  l/16th  of  a  point  in  the 
case  of  a  limit  order  to  sell  [match  the 
price  of  the  limit  order]  and  will  be 
displayed  for  15  seconds  to  all  market 
makers  whose  current  quotation  equals 
the  applicable  inside  quote[,  in  the  case 
of  an  unpreferenced  market  maker  in 
the  case  of  a  preferenced  order].  If  no 
market  maker  accepts  the  incoming 
market  order  within  the  15-socond 
period,  the  market  order  will  be 
automatically  e.xecutcd  against  the  limit 
order  at  the  limit  order  price.  In 
addition,  if  adding  (subtracting)  l/16th 
of  a  point  to  the  price  of  a  limit  order 
to  buy  (sell)  would  cause  the  acceptance 
price  of  the  market  order  to  sell  (buy)  to 
be  at  or  above  (below)  the  current  inside 
offer  (bid),  then  the  market  order  and 
the  limit  order  will  be  automatically 
executed  against  each  other  at  the  limit 
order  price  without  the  participation  of 
a  market  maker  [All  market  orders 
entered  into  N»PROVE  will  be  executed 
in  compliance  with  market  maker 
obligations  as  established  in  subsection 
(4).] 


Federal  Register  /  Vol.  59,  No.  233  /  Tuesday.  December  R.  1994  /  Mntir^c 


HffKn 


62758 


Federal  Register  /  VoL  59, 


No.  233  /  luesday,  December  6,  1994  /  Notices 


i6H9)l^  Change 

n.  Self>Regulatory  Organization's 
Statement  of  tiw  Pnrpoae  of,  and 
StatntiMy  Basis  far,  the  Proposed  Rale 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
amendment  to  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B).  and  (C)  below, 
of  the  most  significant  aspecLs  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statctnrnt  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  liule 
Change 

On  March  28, 1994.  the  NASD 
proposed  rules  governing  the  operation 
and  procedures  for  a  now  servitx;  for  the 
deliver)',  handling  and  execution  of 
individual  investors'  sniall-sized  agency 
oniers.'  The  N«PROVE  scr\'ice,  operated 
by  Nasdaq,  will  provide  automated 
executions  of  individual  investors' 
small  agency  orders  in  Nasdaq  equity 
securities,  and  will  offer  small  retail 
investors  new  opportunities  for  prif« 
improvement  of  market  orders.  The  new 
service  will  also  heighten  protections 
for  individual  investors'  limit  or<lors 
while  enhancing  the  ability  of  murkot 
makers  to  monitor  and  maintain 
competitive  quotations  accessible  to 
investors  participating  in  an  automated 
execution  environment. 

The  purpose  of  this  proposal  is  to 
nioiiify  N»PROVE  to  further  enhance  the 
opcrationa^  efficiency  of  the  system  and 
enhanci'  the  limit  order  protection  and 
price  iiiiiirovemcnt  benefits  of 
N»rRUVE  to  retail  investors.  As 
described  in  more  detail  below,  the 
NASD  proposes  to  enhance  the 
operational  efficiency  of  N»FROVE  by 
collapsing  the  current  proposed  for  thrw^ 
n>unds  of  N«PROVE  order  processing 
for  iinpn;feronced  orders  into  one  15- 
second  round.  With  this  streanilineii 
order  execution  procedure,  N«PROVK 
will  Ik?  less  susceptible  to  the 
development  of  order  queues  duriiig 
peak  volume  periods  and  retail 
investors  will  have  greater  assurance 
that  thev  will  receive  a  timelv  execution 
through  N-PROVE  The  NASD  also 
proposes  to  further  enhance  ll}e  price 
improvement  opportunities  afforded 
small  retail  investors  through  N«PR()VE 
by  modifying  N»PROVE's  order 


'Srr  Securities  txi:haiigK  Au  Kvio&M?  Nii  :»414fi 
U>in^  1,  >'J94),  59  FR  29649  1]mp  8,  ll«M), 


process]  ig  algorithm  for  the  execution 
of  matd  ed  maiicet  orders  and  limit 
orders.  1 1  addition,  the  NASD  proposes 
to  modi  f  the  limit  order  processing 
features  '>i«PROVE  to  provide  for  a 
broader,  more  detailed  dissemination  of 
N«PRO\|E  limit  order  information.  With 
these  dwnges,  market  participants  will 
have  a  greater  opportunity  to  interact 
with  lii^t  orders  in  N»PROVE,  thereby 
enhancing  the  limit  order  protection 
and  pric  2  improvement  features  of 
N»PRO\  E.  Following  is  a  more  detailed 
on  of  these  proposed  changes. 
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e  market  maker al  the  irvide  bid  or  ofier 
;r.  line  tor  an  N»PROVK  pxocution,  Th-j 
or  !n.iy  manually  exii  ..••  the  order  or 
ystcm  to  autoino'i<al!y  c\i*f;u1e  the  order 
nnds.  If  the  market  maker  has  effected 
in  the  proi.ess  of  executing  a  trade  In 
.)  f.nd  has  updated  its  fjuotatiun  (or  is 
ss  of  updating),  it  iriay  reject  the 
jiijircfcrcHed  order.  When,  nmsistent 
rjquireracntsof  Rule  ll.Acl-1  under  the 
or  is  rei<!ctfld  by  the  first  mHrkot  maker 
the  order  will  oinej  Round  2  and  will 
ily  bo  displayed  to  all  remaining  market 
he  !n.si(l«  quote.  All  of  these  market 
!  have  the  opportunity  to  oxccuta  the 

a  15  second  period.  If  no  market  makei 
icccpis  the  order.  It  will  lie  automatically 
lairtst  llie  first  market  maker  in  rotation, 
ely  event  that  ail  of  these  markot  makers 
rdet  during  Round  2  pursaant  to  a  valid 

Rule  1  lAcl-1,  the  order  will  be 
utomatically  by  the  first  miirket  maker  in 
q  oting  at  the  new  iriside  inaiiol.  This  is 
3. 
..  letters  from  |oUn  C.  Coffee,  |t..  Adolf 
V  ofesMir  of  Law.  Culiunbiii  University  In 
New  York.to  Jonathan  G.  Katz.  Secretary, 
August  22, 1994  ("Coffee  Letter");  and 
logan.  (.D.,  L.L.M..  Anomny  at  Lnw.  t«> 
Kalz,  dated  Auf^st  26.  19tM. 


processing.  As  a  result,  the  NASD  dues 
not  believe  that  the  commenters 
concerns  are  realistic.  Nevertheless, 
while  the  NASD  does  not  believe  that 
prolonged  order  queues  will  develop 
under  the  current  configuration  of 
N'PROVE,  the  NASD  thinks  it  is 
appropriate  to  take  prudent  steps  to 
ensure  that  such  order  queues  do  not 
develop.  Accordingly,  with  one  liinite<j 
exception  discussed  below,  the  NASD 
proposes  to  collapse  the  three  rounds  of 
N»i'ROVE  order  processing  into  onC'  15- 
second  round. 

Specifically,  under  the  revised  onler. 
processing  metliodology,  unprefernnwd 
market  orders  entered  into  the  system 
will  be  broadcast  to  all  N«PROVE 
market  makers  at  the  applicable  inside 
market  for  acceptance  within  15 
seconds,  with  the  market  maker  next  in 
rotation  for  an  N«PROVE  execution 
receiving  an  indicator  that  the  system 
will  execute  the  order  against  him 
should  he  fail  to  reject  the  order  or  if  no 
«)ther  market  maker  accepts  the  order 
(market  orders  with  such  notifications 
.ippende*  to  them  are  referred  to  .as 
"designated,  unprcfcrenced  onlers"  .tn.l 
orders  without  such  a  notification  .-jiv 
referred  to  as  "undesignated, 
unprcfcrenced  orders").^  If  a  market 
maker  rejects  a  designated, 
impreferenced  N»PROVE  onicr  ;ind  no 
other  market  maker  ^accepts  the  order 
within  the  15-so«X)nd  period,  upon 
expiration  of  the  15-second  period,  ihn 
system  will  automatically  execute  the 
order  again.st  the  market  maker  next  in 
rotation  who  received  the  onlor  on  an. 
undesignated  basis  that  has  not  rejecteti 
the  order.  If  all  market  makers  decline 
the  order  consistent  with  Rule  11  Acl- 
1  promulgated  under  the  Act,  the  order 
will  be  automatically  executed  agsin.st 
the  market  maker  next  in  rotation  at  the 
new  inside  quotation.  Thus,  with  this 
proposal.  Rounds  1  and  2  would  bo 
effectively  collapsed  into  one  round  and 
Round  3  would  be  eliminated  bet;aus«; 
orders  rejected  by  all  market  m.ikcrs 
would  be  executed  atitomaticaliy  at  th<; 
new  inside  market.  r.'  -.".'■■ 

Accordingly,  with  this  one-round 
order  processing  format,  the  NASD 
believes  even  more  strongly  that 
significant  order  queues  will  not  kuamt 
in  N«PROV'E,  diuing  normal  trading 
days  or  peak  volume  days,  and  that 
investors  will  receive  timely  executions 
at  prices  at  or  superior  to  the  quotes 


.  "  Market  orders  n-^itchnd  against  limit  orders 
(preferenrjMt  or  unprefeienced)  priced  between  fbr 
inside  bid  or  offer  also  will  be  processed  pursiiaDl 
to  this  one-nniod  order  processing  procetiure.  ixx 
infra  Section  5  Cor  a  moi^  detailed  dew.ription  of 
how  market  orders  matching  with  limit  ordeni  will 
be  pro<'e*s<>d  iimler  th*  NASD's  propowMl  r»>»i«i«»n 
to  N.n<CWE 
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displayed  when  they  entered  their 
orders  into  NePROVE. 

The  NASD  proposes,  however,  to 
retain  the  ability  of  N»PROVE  market 
makers  to  improve  upon  the  inside  bid 
or  offer  and  achieve  a  "priority  market 
maker"  status:  thus,  providing  a 
•  meaningful  incentive  for  market  makers 
to  narrow  their  spreads.  In  particular,  as 
currently  proposed,  when  amarket 
maker  improves  its  bid  or  offer  to  better 
the  inside  best  bid  or  offer  and  it 
becomes  a  "priority  market  maker." 
Thereafter,  for  a  short  period  of  time 
(initially  estabhshed  as  five  minutes  or 
five  executions,  whichever  occurs  first, 
after  one  or  more  market  makers  have 
changed  their  quote  to  equal  the 
improved  price)  all  unpreferenced 
NePROVE  orders  will  be  directed  only 
to  that  market  maker  for  acceptance 
within  15  seconds.  The  priority  market 
maker  will  retain  its  "priority"  status 
only  if  it  doeis  not  reject  an  order,  allow 
the  system  to  automatically  execute  an 
order  after  15  seconds,  or  a  new  inside 
has  been  established.  Even  if  other 
market  makers  adjust  their  quotes  to 
match  the  new  inside  quote  established 
by  the  priority  market  maker,  the 
priority  market  maker  will  be  able  to 
maintain  its  priority  status,  provided  the 
priority  market  maker  manually  accepts 
each  order  within  15  seconds. 

Because  of  the  retention  of  the 
"priority  market  maker"  feature,  it  is 
conceivable  that  an  order  rejected  by  a 
priority  market  maker  could  take  3o' 
seconds  to  receive  an  execution  in 
NePROVE.  The  NASD  notes,  however, 
that  this  potential  delay  will  be  limited 
to  a  single  order  directed  to  a  priority 
market  maker  and  that  a  delay  will 
occur  only  if  the  market  maker  declines 
the  order  in  compliance  with  Rule 
llAcl-1  promulgated  under  the  Act.  If 
a  priority  market  maker  allows  one 
order  to  execute  against  him 
automatically  after  15  seconds  or  it 
manually  accepts  all  orders,  all  orders 
sent  to  the  market  maker  on  a  priority 
basis  will  receive  an  execution  within 
15  seconds.  Moreover,  unless  the 
priority  market  maker  declines  aa.order 
at  the  last  second,  the  maximum  length 
of  time  the  order  will  be  delayed  will  be 
less  than  30  seconds.  Accordingly,  in 
weighing  the  de  minimis  costs  to  the 
marketplace  resulting  from  the 
possibility  that  a  maximum  of  one  order 
directed  to  any  given  priority  market 
maker  will  be  delayed  for  no  more  than 
30  seconds,  if  at  all,  against  the  benefits 
to  the  marketplace  derived  irom 
providing  market  makers  with  an 
incentive  to  narrow  their  spreads  and 
improve  the  prices  at  which  individual 
investors  may  execute  their  orders,  the 
NASD  believes  it  is  appropriate  and 


consistent  with  the  maintenance  of  fair 
and  orderly  markets  to  retain  the 
priority  market  maker  feature  of 
NePROVE. 

2.  Automatic  Execution  of  Preferenced 
Market  Orders 

Consistent  with  the  NASD's  desire  to 
minimize  the  potential  for  order  queues 
in  NePROVE,  the  NASD  is  proposing  to 
modify  NePROVE  to  provide  that 
preferenced  market  orders  or  marketable 
Jimit  orders  will  be  automatically 
executed  against  the  preferenced  market 
maker  at  the  inside  bid  or  offer 
displayed  on  Nasdaq  when  the  ordcris 
processed  through  NePROVE.^  As 
explained  in  more  detail  in  Section  5 
below,  preferenced  market  orders  will 
only  be  automatically  executed  if  they 
did  not  match  against  a  limit  order 
residing  in  NepROVE. 

3.  Modifications  to  N»PROVE's 
Execution  Algorithm  for  Limit  Orders  to 
Provide  Greater  Limit  Order  Protection 
and  Enhanced  Price  Improvement 
Opportunities 

As  currently  proposed,  if  a  limit  order 
is  entered  into  NePROVE  at  a  price 
between  the  spread,  the  next  incoming 
market  order  on  the  opposite  side  of  the 
market  (e.g.,  the  limit  order  is  to  sell 
stock  and  the  market  order  is  to  buy 
stock)  would  automatically  "pass  over" 
or  read  the  limit  order  file  to  see  if  there 
aire  any  orders  residing  in  the  limit  order 
file  at  prices  superior  to  the  best  bid  or 
offer  in  the  Nasdaq  marketplace.  If  a 
limit  order  resides  in  the  file  at  a 
superior  price,  then  the  market  order 
will  be  flashed  on  the  screen  at  that 
superior  price  for  acceptance  within  a 
brief  15-second  period,  instead  of  at  the 
inside  bid  or  offer.  In  that  event,  all 
market  makers  at  the  inside  quotation 
would  have  the  opportunity  for  15 
seconds  to  execute  the  market  order  at 
the  superior  limit  price.  If  no  market 
maker  elected  to  execute  the  order  at 
that  improved  price,  the  system  would 
execute  the  orders  against  each  other  at 
the  limit  price. 

Several  comment  letters  submitted  to 
the  SEC  regarding  NePROVE  have 
expressed  concern  that  this  order 
processing  methodology  places  limit 
orders  at  an  unfair  disadvantage.^  In 
particular,  these  commenters  maintain 
that  the  limit  orders,  which  provide 


liquidity  to  the  marketplace  at  prices 
inside  the  best  bid  or  offer,  are 
disadvantaged  because  market  makers 
can  trade  through  them  by  taking  out 
the  market  order  at  the  limit  order  price 
within  15  seconds  and  deprive  the  limit 
order  of  an  execution  for  an  indefinite 
period  of  time.  To  address  this  concern, 
the  NASD  is  proposing  to  modify 
NePROVE  to  provide  that  market  makers 
must  improve  upon  the  limit  order  price 
if  they  want  to  execute  the  matched 
market  ordcr.^  Specifically,  under  the 
proposal,'"  if  a  limit  order  is  residing  in 
NePROVE  priced  superior  to  the  best 
bid  or  offer,  any  incoming  market  order 
on  the  opposite  side  of  the  market  will 
be  repriced  to  a  price  equal  to  the  limit 
order  price  plus  l/16th  of  a  point  in  the 
case  of  a  limit  order  to  buy  or  the  limit 
order  price  minus  a  1/1 6th  of  a  point  in 
the  case  of  a  limit  order  to  sell.  The 
market  order  will  then  be  displayed  for 
15  seconds  to  all  market  makers  whose 
current  quotation  equals  the  applicable 
inside  quote."  If  no  market  maker 
accepts  the  incoming  market  order 
within  the  15-second  period,  the  market 
order  will  be  automatically  executed 
against  the  limit  order  at  the  limit  order 
price.  In  addition,  if  adding 
(subtracting)  l/16th  of  a  point  to  the 
price  of  a  limit  order  to  buy  (sell)  would 
cause  the  acceptance  price  of  the  market 
order  to  sell  (buy)  to  be  at  or  above 
(below)  the  current  inside  offer  (bid), 
then  the  market  order  and  the  limit 
order  will  be  automatically  executed 
against  each  other  at  the  limit  order 
price  without  the  participation  of  a 
market  maker. '^ 

The  NASD  believes  the  proposal 
strikes  a  reasonable  balance  between  the 
concern  that  matched  limit  orders  could 
remain  unexecuted  while  market 
makers  are  able  to  trade  at  the  limit 
order  price  without  executing  the  limit 
order  and  the  need  to  preserve  the 
liquidity  of  the  market  by  ensuring  that 
market  niakers  have  an  ability  to 


'Previously,  preferenced  market  makers  had  15 
seconds  to  accept  a  preferenced  market  order.  They 
could  not  decline  the  orders  and.  if  they  tailed  to 
accept  them  vrithin  15  seconds,  the  orders  would 
be  automatically  executed  against  them. 

•See.  e.g..  letter  from  Lawrence  R.  Glosten, 
Associate  Professor.  Columbia  University  Graduate 
School  of  Business,  to  fonathan  G.  Katz.  Secretary. 
SEC.  dated  August  24, 1994;  and  Coffee  Letter. 
supra  note  3. 


»  As  discussed  infra  at  Section  5.  preferenced 
limit  orders  matching  against  market  orders  will  be 
processed  the  same  way  as  unpreferenced  limit 
orders. 

">In  this  connection,  the  N.ASD  notes  the 
contribution  of  the  Board  of  the  Securities  Traders 
Association  in  the  formulation  and  endorsement  of 
this  concept 

'■For  example,  if  the  inside  market  fbr  a  security 
is  10 — 10V«  and  a  limit  order  to  buy  at  10'/%  is 
residing  in  the  N»I»ROVE  limit  order  file  when  a 
market  order  to  sell  is  entered  into  the  system. 
N'PROVE  will  reprice  the  market  order  to  lOV,*  (or 
flash  display  and  acceptance  to  all  market  makers 
in  that  security  at  the  inside  bid  or  offer. 

"For  example,  if  the  inside  market  fora  security 
is  10 — 10'/«  and  a  limit  order  to  buy  at  lOVm  is 
residing  in  the  N«PROVE  limit  otxler  file  when  a 
market  order  to  sell  is  entered  into  the  system,  these 
orders  will  be  automatically  executed  against  uach 
other  at  a  price  of  10  "ih. 
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interact  with  customer  orders.  In  this 
connection,  the  NASD  notes  that  one  of 
the  cornerstones  of  the  success  of 
Nasdaq's  competing  dealer  system  has 
been  the  availability  of  market  maker 
capital  to  satisfy  investors'  liquidity 
demands  and  that  this  capital  is 
critically  dependent  on  the  ability  of 
market  makers  to  interact  with  customer 
order  flow.  The  NASD  also  notes  that 
the  proposal  will  provide  an  even 
greater  opportunity  for  price 
improvement  for  market  orders 
matching  against  limit  orders,  as  market 
makers  will  have  to  accept  them  at  a 
price  at  least  a  Vieth  of  a  point  superior 
to  the  price  at  which  they  otherwise 
would  have  matched  against  the  limit 
orders.  In  sum,  the  NASD  believes  the 
proposal  significantly  enhances  the 
price  improvement  and  limit  order 
protection  features  of  N«PROVE  and 
eliminates  the  possibility  that  a  pending 
limit  order  will  remain  unexecuted 
while  other  public  customer  orders 
receive  executions  at  the  order's  limit 
price,  while  preserving  the  liquidity  and 
orderliness  of  Nasdaq  by  allowing  a 
minimal,  yet  essential,  opportunity  for 
market  makers  to  interact  with  retail 
order  flow. 

4.  Broader  Dissemination  of  N»PROVE 
Limit  Order  Information 

The  NASD  is  proposing  several 
amendments  to  N«PROVE  and  other 
Nasdaq  services  to  achieve  a  broader, 
more  detailed  dissemination  of 
N«PROVE  limit  order  information.  The 
NASD  believes  these  system 
modifications  will  facilitate  the  abihty 
of  market  participants  to  readily  obser\'e 
and  react  to  limit  orders  entered  into 
N«PROVE  priced  better  than  the  inside 
market,  which,  in  turn,  will  maximize 
order  interaction  in  N«PROVE  and 
maximize  the  price  improvement  and 
limit  order  protection  beneHts  available 
to  investors  through  N«PROVE. 

First,  the  NASD  proposes  to  create  a 
separate  feed  of  N«PROVE  Hmit  order 
information  to  vendors.  This  feed  will 
consist  of  the  price  of  the  highest  priced 
limit  order  to  buy  and  the  price  of  the 
lowest  priced  limit  order  to  sell  that  are 
inside  the  best  bid  or  offer  displayed  in 
Nasdaq,  along  with  the  aggregate  size  of 
all  limit  orders  at  such  prices.  Second, 
the  NASD  proposes  to  modify  the 
"NPRV"  indicator  displayed  when  a 
limit  order  is  residing  in  N»PROVE 
between  the  spread  to  indicate  which 
side  of  the  market  the  limit  order  is  on. 
Third,  the  NASD  is  proposing  to  modify 
the  functionality  of  Nasdaq  Workstation 
I  and  Nasdaq  Workstation  II  so  that 
subscribers  can  readily  obtain 
information  on  all  limit  orders  residing 
in  N»PROVE,  including  those  limit 


orders  pric(  d  within  the  inside  market 
on  Nasdaq.  This  ready  display  of 
N»PROVE  1  mit  order  information  will 
be  accompl  shed  with  one  key  stroke  in 
the  Nasdaq  Workstation  I  environment 
and  one  mc  use  click  in  the  Nasdaq 
Workstatioi  1 11  environment.  Fourth,  the 
NASD  is  pr  jposing  to  develop  a 
separate  fead  of  N»PROVE  transaction 
informatior  and  limit  order  information 
to  registerei   market  makers. 
Specificall]  „  the  feed  to  the  market 
makers  wil  include  all  N»PRQVE 
orders,  can  ellations,  corrections,  and 
executions.  With  this  information, 
which  is  in  response  to  a  comment  letter 
received  by  the  SEC  regarding 
N«PROVE,i » market  makers  will  be  able 
to  assure  th  ;ir  customers  that  they  are 
receiving  tl  e  same  quality  of  execution 
that  they  w  mid  have  received  had  their 
orders  been  entered  into  N»PROVE. 
According! ',  with  this  feed,  while  a 
market  mal  er's  customer  order  may  not 
interact  dir  ictly  with  a  limit  order  in 
N-PROVE,  t  would  benefit  indirectly 
from  the  ex  stence  of  the  limit  order  in 
N»PROVE.  n  sum,  the  NASD  believes 
these  changes  will  enhance  the  limit 
order  prot©  ;tion  and  price  improvement 
benefits  avi  ilable  to  retail  investors 
through  N«  'ROVE. 

5.  Modifica  ions  to  the  Processing  of 
Prcfcrencet  Limit  Orders 

As  currei  tly  proposed,  while 
prcference<  limit  orders  are  able  to  take 
advantage  (  f  the  limit  order  protection 
feature  of  ^  "PROVE,  the  existence  of 
these  order  i  are  known  only  to  the 
preferencec  market  makers.  Unlike 
unprefereni  ed  limit  orders,  when  a 
prefercnceq  market  order  is  entered 
between  th*  spread,  it  does  not  activate 
the  N»PRO'  fE  limit  order  indicator  and 
it  is  not  reti  ievable  by  other  market 
makers  in  t  le  summary  scan  of  pending 
N«PROVE  Imit  orders.  In  addition, 
when  a  pre  erenced  limit  order  is 
matched  ag  linst  an  incoming  market 
order,  the  v  latched  market  order  is  only 
displayed  t )  the  preferenced  market 
maker  for  acceptance.  Accordingly,  in 
order  to  affird  preferenced  limit  orders 
the  same  opportunity  for  order 
interactionpat  is  afforded 
unpreferen^ed  limit  orders,  the  NASD 
proposes  tq  amend  N»PROVE  to  provide 
that  preferehced  limit  orders  priced 
within  the  nside  bid  or  offer  on  Nasdaq 
will  be  pra  essed  the  same  way  as 
unprefereni  :ed  limit  orders.'*  However, 


■  See  letter  from  Leonard  Mayer,  Vice  President 
A  Chief  Operal  ng  Officer.  Mayer  &  Schweitzer.  Inc., 
to  Jonathan  G.  Katz,  Secretary,  SEC.  dated  July  13. 
1994. 

'■•Arguably,  snly  flashing  matched  market  orders 
lo  the  preferen  :ed  market  maker  may  increase  (he 
likelihood  thafthe  limit  order  will  be  executed 


once  the  price  of  a  preferenced  limit 
order  to  buy  (sell)  is  at  or  above  (below) 
the  inside  offer  (bid),  it  will  be 
automatically  executed  against  the 
preferenced  market  maker.  The  NASD 
also  proposes  to  amend  the  N»PROVE 
rules  to  reiterate  and  clarify  that  market 
makers  may  enter  orders  into  N»PROVE 
on  self-preferenced  basis  and  that  these 
orders  will  be  processed  like 
preferenced  orders. 

6.  Inclusion  of  Short  Sales  in  N«PROVE 

As  currently  proposed,  short-sales 
would  be  prohibited  through  N»PROVE. 
just  as  they  are  prohibited  through  the 
NASD's  Small  Order  Execution  System 
rules  currently  in  effect.  In  light  of  the 
SEC's  approval  of  the  NASD's  proposed 
short-sale  rule  in  June  1994,"  coupled 
with  N»PROVE's  order  acceptance 
feature  that  enables  market  makers  lo 
handle  exposure  to  transactions  such  iis 
short  sales  by  permitting  them  to  rpjix.t 
trades  if  they  have  already  traded, 
however,  the  NASD  believes  it  is 
appropriate  to  permit  short  sales 
through  N«PROVE.  By  so  doing,  tho 
NASD  will  expand  the  spectrum  of 
retail  orders  that  are  available  to  taki^ 
advantage  of  N«PROVES's  price 
improvement  and  limit  order  protection 
benefits.  Nevertheless,  while  N»PROVE 
will  provide  a  15-second  period  for  a 
market  maker  to  react  to  an  N«PRO\'E 
order,  the  NASD  remains  concerned  th.il 
this  15-second  period  is  sufficiently 
short  the  there  remains  a  risk  of 
destabilizing  short  term  trading  throii<^h 
the  service.  Accordingly  the  NASD  will 
review  the  volume  and  impact  of  short 
sales  effected  through  N«PROVE  on  an 
on-going  basis  to  determine  whether  it 
is  appropriate  in  the  interests  of 
maintaining  fair  and  orderly  markuis  to 
continue  to  allow  short-sales  through 
N«PROVE. 

The  NASD  believes  that  the  proposed 
N'PROVE  system,  as  amended,  is 
consistent  with  Section  15A(b)(G). 
15A(b)(9),  15A(b)(ll).  and  llA(a)(l){(:) 
of  the  Act.  Section  15A(b)(6)  requires 
that  the  rules  of  a  national  securities  ' 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 


because  the  market  order  is  not  exposed  to  T.;.;::;j,r 
market  makers  for  acceptance.  It  would  be 
inappropriate  and  confusing  to  market  particlpdris. 
however,  to  disseminate  information  about 
preferenced  limit  orders  and  at  the  same  time 
preclude  investors  from  interacting  with  them. 
» Securities  Exchange  Act  Release  No.  34277 
(June  29. 1994),  59  FR  34885  (July  7,  1994'. 
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securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  tixe  pubfic  interest. 
Section  15A(b)(9)  requires  that  rules  of 
an  association  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  Section  15A(b)(ll) 
requires  the  NASD  to  formulate  rules 
governing  the  quality  of  fair  and 
informative  quotations.  Section 
llA(aKl)(C)  finds  that  it  is  in  the  public 
interest  to,  among  other  things,  assure 
economically  efficient  execution  of 
securities  transactions.  The  fundamental 
purpose  of  N»PROVE  is  to  assist 
individual  investors  in  achieving 
prompt,  efficient  executions  of  their 
small  orders,  to  provide  individual 
investors  an  opportunity  for  price 
improvement  within  an  automated 
execution  environment,  and  to  afford 
individual  investors  an  automated  and 
effective  means  to  protect  their  limit 
orders.  The  integrity  and  efficiency  of 
Nasdaq  for  public  investors  and  market- 
making  participants  is  critical  and  the 
NASD  believes  that  N«PROVE  will 
provide  benefits  to  both  constituencies. 
The  design  of  N»PROVE  is  not  anti- 
competitive as  it  treats  all 
unpreferenced  orders  imiformly;  to  the 
extent  that  preferenced  orders  are 
distinguished,  by  entering  into 
preferencing  arrangements  with  known 
customers,  market  maker's  effectively 
waive  the  protections  offered  by  the 
system.  N»PROVE  may  also  enhance  the 
quality  of  quotations  in  the  Nasdaq 
market  as  market  makers  participating 
in  the  service  may  be  encouraged  to 
narrow  the  spread  and  improve  the  best 
inter-dealer  quotations  in  Nasdaq  in 
order  to  be  first  in  priority  and  continue 
to  receive  unpreferenced  order  flow 
through  N«PROVE. 

Lastly,  the  NASD  believes  that 
N«PROVE  is  fully  consistent  with  the 
significant  national  market  system 
objectives  contained  in  Section  llA  of 
the  Act.  The  facilities  of  N»PROVE 
would  advance  these  objectives  by 
offering  efficient  execution  of  investors' 
small  orders,  by  maintaining  market 
maker  participation  through  the 
automated  delivery  of  orders  with  the 
ability  to  reject  those  orders  if  trades 
have  already  occurred,  and  by  offering 
the  opportunity  for  price  improvement 
to  N»PROVE  orders.  The  system's 
functionality  will  more  accurately 
reflect  maricet  makers'  affirmative 
obligations  to  provide  liquidity  to  the 
market,  without  depriving  market 
makers  of  legitimate  exceptions  from  the 
firmness  requirements  contained  in 


Rule  llAcl-1  promulgated  imder  the 
Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
jiecessary  or  appropriate  in  furtjierance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  it  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B:  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  tlie  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
VVashington,  D.C.  20549.  Copies  of  the 
submission.  aU  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  tlie 
proposed  rule  change  between  the 
Commission  =ind  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File 
Number  SR-NASD-94-13  and  should 
be  submitted  by  December  27. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 


Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  94-29932  Filed  12-5-94;  8:45  ami 
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[Release  No.  34-35031;  File  No.  SR-NASO- 
94-56] 

Self-Regulatory  Organizations: 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Partial, 
Accelerated  Approval  of  Proposed 
Rule  Change  Relating  to  the  Transfer 
of  Customer  Accounts 

November  30.  1994. 

On  October  12, 1994.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ('-Commission") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  On 
November  9, 1994,  the  NASD  filed  with 
the  Commission  Amendment  No.  1.^ 
The  proposed  rule  change  will  amend 
the  NASD's  rules  to  provide  for  three 
business  day  settlement  of  securities 
transactions  and  will  amend  the  NASD's 
rules  on  the  transfer  of  customer 
accounts  between  broker-dealers.  The 
Commission  published  notice  of  the 
proposed  rule  change  in  the  Federal 
Register  On  November  18, 1994.'  No 
comments  have  been  received  on  the 
notice.  As  discussed  below,  the 
Commission  is  approving  on  an 
accelerated  basis  that  portion  of  the 
proposed  rule  change  relating  to  tho 
transfer  of  customer  accounts.* 

I.  Description 

The  proposal  amends  the  N.\SD's 
Uniform  Practice  Code  ("UPC")  Section 
65  which  sets. forth  the  procedures  for 
the  transfer  of  customer  accounts  from 
one  broker-dealer  ("canning  member") 
to  another  broker-dealer  ("receiving 
member").  The  proposed  rule  change  for 
Section  65  was  developed  in 
conjunction  with  the  New  York  Stock 
E.xchange  ("NYSE"),  National  Securities 
Clearing  Corporation  ("NSCC"),  and  the 
Securities  Industry'  Association 
Customer  Account  Division.  Under  the 


'•  17  CFR  200.30-3(a)(12)  {1»4). 


'  15  U.S.C.  78s(bl(Il(l'»aHl. 

^Letter  from  Suzanne  E.  Rolhwe!!.  .\s.sociale 
(^neral  Counsel.  NASD,  to  Mark  Barracca.  Branch 
Chief.  CK-er-the-Couater  Regulation,  Division  of 
Market  Regulation.  Com.Tiission  (.November  8, 
1994). 

'Securities  Exchange  Act  Release  No.  34966 
(November  10.  1994),  59  FR  59602. 

*The  Conunission  is  not  approving  by  this  order 
the  portion  of  the  proposed  rule  change  relating  to 
three  day  settlement  of  securities  transactions 
(proposed  amendments  to  Sections  S,  6, 12.  46.  and 
64  of  the  Uniform  Practice  Code  and  Article  III, 
Section  26(m)(l)  and  Article  III.  Section  1  of  the 
Rules  of  Fair  Practice). 
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proposed  language  of  Section  65,  upon 
receipt  from  the  customer  of  signed 
account  transfer  instructions  a  receiving 
member  must  immediately  submit  the 
transfer  instructions  to  the  carrying 
member.  The  proposal  will  reduce  from 
five  to  three  business  days  the  time 
frame  for  the  carrying  member  either  to 
validate  or  to  take  exception  to  the 
transfer  instructions  for  all  accounts 
including  retirement  plan  accounts.^ 
The  proposal  will  require  that  the 
carrying  member  complete  all  transfers 
in  four  rather  than  five  business  days 
after  validation  of  the  transfer 
instructions.  The  proposal  also  (1)  will 
more  clearly  define  the  reasons  why  the 
carrying  member  may  take  exception  to 
account  transfer  instructions,^  (2)  will 
require  the  use  of  an  automated  facility 
for  the  transfer  of  mutual  fund  positions 
and  residual  credits  when  both  the 
carrying  and  the  receiving  members  arc 
participants  in  a  registered  clearing 
agency  which  has  automated  facilities 
for  such  transfers,  (3)  will  set  forth  time 
frames  for  the  resolution  of  claims,^  (4) 
will  require  that  partial  transfers  be 
processed  through  the  automated 
facilities  of  a  registered  clearing  agency 
when  both  the  carrying  and  receiving 
members  are  participants  in  a  mgistered 
clearing  agency  which  has  automated 
facilities  for  such  transfers,  and  (5)  will 
require  that  for  a  minimum  of  six 
months  after  an  account  transfer  is 
completed  residual  credit  balances  must 
be  transferred  within  ten  business  days 
after  accrual. 

II.  Discussion 

The  Commission  bolievos  the  portion 
of  the  proposed  rule  change  relating  to 
the  transfer  of  customer  accounts  is 
consistent  with  Section  15A  of  the  Act 
and,  therefore,  is  approving  that  portion 
of  the  proposal.  Specifically,  the 
Commission  believes  the  proposal  is 


'Currently,  the  lime  frame  for  valiii.iting  or  taking 
exception  to  transfer  iostructions  for  retirement 
plan  accounts  is  ten  days. 

*A  member  may  take  exception  to  a  triirisfcr 
instruction  only  if:  additional  documentation  is 
required:  the  account  is  flat  and  reflects  no 
transferable  assets:  the  account  number  is  invalid; 
it  is  a  duplicate  request;  it  violates  the  member's 
credit  policy:  the  receiving  member  cannot  identify 
the  client;  the  client  rescinds  the  instruction:  the 
social  security  number  or  tax  identiHcation  number 
does  not  correspond  to  the  carrying  member's 
records:  the  receiving  iriember's  account  title  or 
type  does  not  correspond  to  that  of  the  carrying 
member;  there  is  a  missing  authorization  signature; 
or  the  entire  account  is  in  transfer  to  be  delivered 
directly  to  customer. 

'  When  a  member  receives  a  written  claim  letter 
relating  to  an  account  transfer,  the  member  must 
resolve  the  claim  within  five  business  days  from 
receipt  of  the  letter  or  respond  in  writing  to  the 
claiming  member  setting  forth  siiecific  rcisons  for 
denying  ttie  claim. 


consister  t  with  Section  15A(b)(6)*  of 
the  Act  V  hich  requires  that  the  rules  of 
the  NAS  )  be  designed  to  foster 
cooperat  on  and  coordination  with 
persons  e  ngaged  in  regulating,  clearing, 
settling,  (rocessing  information  with 
respect  t(  i,  and  facilitating  transactions 
in  securi  ies,  to  remove  impediments  to 
and  perf<  ct  the  mechanism  of  a  free  and. 
open  mai  ket  and  a  national  market 
system,  a  id,  in  general,  to  protect 
investors  and  the  public  interest. 

By  ami  nding  its  rules  to  shorten  the 
time  fran  es  for  customer  account 
transfers  in  order  that  its  rules 
correspo:  id  with  the  rules  of  the  NYSE 
and  the  I  SCC,  the  NASD's  proposed 
rule  chai  ge  should  foster  cooperation 
and  coor  lination  with  persons  engaged 
in  rcgula  ing,  clearing,  and  settling 
securitie  .  By  shortening  the  time  it 
fakes  to  1  -ansfer  securities  from  one 
broker-di  aler  to  another,  the  proposal   • 
also  shoi  Id  assist  investors  by  giving 
them  gre  iter  flexibility  in  the  selection 
of  a  brok  sr-dealer  through  which  to  hold 
securitie  ;  and  by  giving  them  enhanced 
control  c  ver  their  assets.  Shortening  the 
time  it  ts  ces  to  transfer  securities  to  a 
brokcr-d  laler  also  should  far.ilitntn 
transacti  ms  in  securities. 

NASD  has  requested  that  the 
Commis!  ion  find  good  cause  ft^r 
approvir  g  the  portion  of  the  proposed 
rule  chai  ge  relating  to  customer  account 
transfers  prior  to  the  thirtieth  day  after 
the  date  )f  publication  of  the  notice  of 
filing.  Oi  I  September  2. 1094,  the 
Commisi  ion  approved  the  NYSE's 
'  propose(  rule  change  to  implement 
correspo  iding  changes  to  the  NYSE's 
procedui  es  for  transferring  customer 
accounts ,''  The  NYSE  amendments 
relating  o  the  automated  transfer  of 
mutual  f  md  positions  and  residual 
credit  pr  jcessing  become  effective  180 
days  fro  i  approval  i.e.,  on  March  3. 
1995)  w  ile  all  other  provisions  become 
effective  90  days  from  approval  i.e,  on 
Decemb(  r  2, 1994).  Because  many 
broker-c  salecs  are  subject  to  both  the 
NYSE's  1  ules  and  the  NASD's  rules  and 
because  )f  systems  changes  .NSCC  has 
made  to  ts  customer  account  transfer 
system,  t  is  important  that  the  rules  of 
the  NYS  I  and  the  NASD's  rules  and 
because  )f  systems  changes  NSCC  has 
made  to  ts  customer  account  transfer 
System, ;  t  is  important  that  the  rules  of 
the  NYS  •;  and  the  NASD  do  not  conflict. 
In  order  :o  permit  the  NASD's  rules  to 
become  tffective  simultaneously  with 
the  NYS  i's  rules,  the  Commission  is 
granting  accelerated  approval  to  the 
portion  i  if  the  proposed  rule  change 


» 15  V.St:.  780-3. 
''Securit  es  Exchange  Act  Release  \o.  34633 
(Septembe   2.  1994).  59  FR  46872. 


relating  to  customer  account  transfers. 
Thus,  sections  65{m)(2)  and  65(m)(3). 
relating  to  automated  transfer  of  mutiial 
fund  positions  and  residual  credit 
processing,  will  became  effective  on 
March  3, 1995,  and  all  other 
amendments  to  Section  65  will  bpcjr.c 
effective  on  December  2, 1994. 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  portion  uf  tin* 
proposed  rule  change  relating  to 
customer  account  transfers  is  consistt'ni 
with  Section  15A  of  the  Act. 

It  is  therefore  ordered.  Pursuant  io 
Section  19(b)(2)  of  the  Act,  that  the 
portion  of  the  proposed  rule  change 
(File  No.  SR-NASD-94-56)  containing- 
the  amendments  to  Section  65  bo  .;:-.ii 
iiorcby  is  approved. 

For  the  Commission  by  the  Di\  >.■  ;, 
of  Market  Regulation  pursuant  tu 
delegated  authority.'" 
.Margaret  tl.  McFarland, 
Deputy  Scrmtar}'. 

|FR  Dor.  04-2<)93.5  Filed  12-5-94;  «:4"> :,;;. 
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[Release  No.  34-35019;  File  No.  SR-NYSE- 
94-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc. 
Relating  to  Amendments  to  Exchange 
Rule  104.13 

.Vovumbur  20,  1094. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  E.xchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  26. 19L'4. 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  lii.- 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11  and  ill 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  Thi? 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Rcgulatory  Oi:ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  «)f 
amendments  to  NYSE  Rule  104.13 
regarding  investment  account 
transactions  of  specialists  and  related 
parties.  The  text  of  the  proposed  rule 
change  is  as  follows,  with  language  to  be 
deleted  in  brackets  and  language  to  be 
added  in  italics: 


'"17  CKR  200.30-3(a)(12)  (1994). 
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Rule  104 

.13  Investment  Transactions 

(a)  Any  transactions  effected  for  the  benefit 
of  any  of  the  following  [accounts]  persons  in 
stocks  in  which  a  specialist  is  registered  must 
be  for  investment  purposes: 

***** 

(d)  [Specialists  should  not  originate  orders 
in  the  stocks  in  which  they  are  registered  for 
any  accounts  over  which  they  exercise 
investment  discretion.)  No  speciafist,  and  no 
member,  allied  member,  approved  person 
(other  than  an  approved  person  entitled  to  an 
exemption  from  this  rule  pursuant  to  Rule 
98)  affiliated  with  such  specialist,  officer, 
employee  or  person  active  in  the  business  of 
the  specialist  shall  originate  orders  in  stocks 
in  which  such  specialist  is  registered  for  any 
account  over  which  they  exercise  investment 
discretion. 

(e)  Transactions  in  a  stock  in  which  a 
specialist  is  registered  effected  for  trust 
accounts,  including  "blind"  accounts,  for  the 
benefit  of  such  specialist  or  any  person 
specified  in  paragraph  (a)  shall  be  subject  to 
the  provisions  of  this  rule.  Transactions  in  a 
fund  which  invests  broadly  in  securities  and 
which  may  from  time  to  time  invest  in  a 
securities  in  which  a  specialist  is  registered, 
shall  not  be  subject  to  this  rule. 

Rule  98  Guidelines 

(a)  •  •• 

The  Exchange  Rules  listed  below  impose 
certain  restrictions  on  an  approved  person 
who  is  associated  with  the  specialist  member 
orsanization. 


•  Rule  104.13  provides  that  any 
transaction  for  the  [account]  benefit  of  an 
approved  person  associated  with  a  specialist 
member  organization,  in  any  stock  in  which 
a  specialist  in  the  specialist  member 
organization  is  registered,  must  be  for 
investment  purposes  and  effected  in  a 
stabilizing  manner,  and  precludes  an 
approved  person  from  originating  an  order  in 
such  stock  for  any  account  over  which  such 
approved  person  exercises  investment 
di.icretion. 

II.  Self-Regulatory  Orgaj^ization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  104.13  requires  that  transactions 
effected  in  speciality  stocks  for  the 
accounts  of  specified  persons  affiliated 
with  or  related  to  a  specialist  must  be 
for  investment  purposes  and  executed 
in  accordance  with  certain  restrictions 
relating  to  the  price  at  which 
transactions  may  take  place,  known  as 
"tick"  restrictions.  The  accounts 
specified  in  the  rule  include  accounts  of 
employees  or  parties  active  in  the 
business  of  the  specialist,  the  spouse  or* 
children  residing  in  the  same  household 
as  a  specialist  or  persons  active  in  the 
specialist  business,  and  any  approved 
person  (individual  or  entity  in  a  control 
relationship)  of  the  specialist,  other  than 
an  approved  person  entitled  to  an 
exemption  pursuant  to  E,\change  Rule 
98.1 

The  Exchange  believes  it  is 
appropriate  to  amend  Rule  104.13  to 
make  it  clear  that  the  investment 
account  transaction  requirements 
contained  in  the  rule  apply  to 
transactions  effected  "for  the  benefit  of 
the  parties  specified  in  the  rule,  rather 
than  simply  to  transactions  effected  for 
the  "account"  of  such  parties.  This 
would  apply,  for  example,  to  situations 
where  transactions  may  not  be  effected 
directly  for  the  "account"  of  one  of  the 
parties  specified  in  the  rule,  but  may  be 
effected  for  an  account  in  which  one  of 
these  specified  parties  has  a  beneficial 
interest.  The  rule  would  also  make  it 
clear  that  specialists,  and  persons 
associated  with  specialists,  may  not 
originate  orders  in  specialty  stocks  for 
any  accounts  over  which  they  exercise 
investment  discretion. 

The  Exchange  also  is  proposing  to 
amend  NYSE  Rule  104.13  to  make  it 
clear  that  the  rule  applies  to 
transactions  effected  for  the  benefit  of 
trust  accounts,  including  so-called 
"blind"  trust  accounts,  of  any  person 
specified  in  the  rule.  NYSE  Rule  104.13 
would  be  further  amended  to  provide 
that  transactions  in  a  broad-based  fund, 
which  may  from  time  to  time  invest  in 
a  specialty  stock  in  the  course  of 
investing  in  numerous  stocks,  would 
not  be  subject  to  the  rule. 

The  Exchange  also  is  proposing  to 
amended  the  Guidelines  to  Rule  98  to 


■  NYSE  Rule  98  and  its  Guidelines  provide 
exemptions  from  various  Exchange  rules  affecting 
approved  persons  affiliated  with  specialists, 
including  Rule  104.13.  The  exemption  is  predicated 
on  the  existence  of  procedures  to  achieve  a 
functional  separation  between  the  specialist 
organization  and  the  approved  person. 


reflect  the  amendments  to  NYSE  Rule 
104.13  noted  above. 

2.  Statutorj'  Basis 

The  basis  for  the  proposed  rule 
change  is  the  requirement  under  Section 
6(b)(5)  of  the  Act  that  an  Exchange  have 
rules  that  are  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general  to  protect  investors  and 
the  public  interest.  The  proposed 
amendments  are  consistent  with  these 
objectives  in  that  they  ensure  that  the 
restrictions  contained  in  Rule  104.13  are 
appropriately  applied  to  accounts  that 
benefit  the  persons  subject  to  its 
provisions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  docs  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  futherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the.  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(a)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved.     • 

IV.  Solicitation  of  Comments 

Interests  persons  are  in\ited  to  submit 
written  data,  views  and  arguments 
concerning  the  foregoing.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street  N\V.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
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proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  Copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  ^\V., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
38  and  should  be  submitted  by 
Dcccmlx-j27. 19S4. 

For  the  tionunissioii.  tw  the  Di\  isiun  oi 
Market  Re:;ulalion.  purisunaf  to  ri>'lf{;ated 
.authority. 

Margaret  H.  McFarlantl. 

Dtypuly  Si'cmtary. 

Il-R  Dor.  04-290.14  Fil.d  r.'-r>-'W:  Hi-i.-i  anil 
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[Release  No.  34-35022;  FHe  No.  SR- 
PHILADEP-«1-03] 

Seif-Reguiatory  Organizations; 
Philadeiphia  Depository  Trust 
Company;  Order  Approvi.ig  a 
Proposed  Rule  Change  Establishing 
Procedures  Whereby  PHILA  DEP 
Interfaces  With  The  Depoi-Jtory  Trust 
Company's  Same-Day  Funds 
Settlement  Services 

November  2'.>,  1 004. 

On  Dect-mbcr  3,  I'j'Jl.  tl)»r 
1'hiladelphi.T  Depository  Tni^t  Company 
(••I'HILADEP")  filed  wiih  the  Sc(.urTtics 
;in<l  Exchange  Commission 
("Commission")  a  propose»l  rule  changi; 
(File  No.  SR-l^HrLADi:P-m-03)  undo r 
Section  19(b)(1)  of  the  S«;cnr!lii»s 
Ilxchange  Act  of  1934  ("Acfj^  !n  oxhfy 
rHILA  DBF's  accommo<lation 
proced'iirps  whereby  a  PMILADEJ' 
participant  can  gain  acrxiss  to  saroe-«lay 
funds  settlement  ( "SDFS")  services 
provided  by  The  I>>positor>'  Tru.st 
Company  ("DTC").  Notice  of  thn 
proposal  was  published  in  the  Federal 
Register  on  May  28,  1993.'  No  comment 
letters  were  received.  On  September  27, 
1994.  PHILADEP  amended  the  proposal 
in  the  following  respects: '  (i)  PHILADEP 
seeks  to  increase  the  number  of 
transactions*  that  may  be  pnxrissiHl  in 
the  system  to  one  hundred  (100)  per  day 
as  opposed  to  the  limitation  of  fifty  (50) 
per  day  that  was  set  forth  in  the  notice 


•  15  US.C  7as(b)(1)  (198B). 

'Secttritio*  Exchange  Act  Rr>tp«NP  No.  32347  (\fav 
21,  1993),  58  FR  31058. 

'  Letter  from  Kpitii  ICes«l.  Compiiiincr  fMficer,  - 
PHILAUtP.  to  Peter  Geraghty.  SuH  Attorney, 
Division  of  Market  Rqjulation,  C-omnasision 
|S«pIcmber21.1994). 

*  Infra  note  fi. 
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rule  change  and  (ii) 
will  approve  a  transaction 
participant  acknowledges  the 
and  approves  it  unless  the 
Interface  Department 
that  the  participant  needs  to 
prepayment  or  pledge  additional 
a  1  to  its  account  at  PHILADEP  to 
Jiat  the  transaction  will  not 
e  participant  to  exceed  its  net 
or  collatcralizalion  control.' 
endmcnts  are  technicid  in 
nd  do  not  require  republication 
and  filing.  For  the  rciisons 
'  below,  the  Commission  is 
_  the  proposed  rule  change 
to  the  following  limitations:  (i) 
's  program  is  limited  to  one 
participant  and.  (ii)  the 
of  transiictions  that  may  be 
id  is  limited  to  one  hundred  per 
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L  Desciiptiun 

To  3(  :nmmo<lr.te  a  PHIU\DEP 
partici^  ant  that  desires  to  settle  its 

ti  insactions  through  the  facilities 
lies  depository  rt?gistcrcd  with 
Coiimission,  PHfUVDEP  has  become 
pant  in  DTC's  SDFS  sv-stem. 
eqficntly.  PillLADEP  will  \k  flie 
for  its  participant's  SDFS 
Iransactons.  PHILADEP,  as  a 

l|int  in  mx:'s  SDFS,  will  In- 
to make  a  d<;posit  to  DTC's 
ind.  PHILADEI'  will  collect  the 
ind  deposit  from  the  participant 
{  art  in  PHILADEP's  SDFS 
PHILADEP  has  no  beneficial 
in  any  SDFS  triinsactions  and 
initiate  any  such  transactions 
n  accoimt.  Therefore,  the 
activity  and  ronoomitant 
1  necessary  to  be  postc-d  to 
such  activity  pursuant  to  the 
PHiL.\qEP/DTC  agreement  will  be 

directly  from  the  PHILADEP 
iint  generating  the  SDFS  activity. 
addit  on,  the  settlement  debits  and 
(  reated  by  the  activity  in 
EP's  account  at  DTC  will  lie 
from  or  paid  to  the  PHILADEP 


o  V 


p  mt. 


rill  charge  PHILADEP  its 
>DFS  service  fees,  and 
PHILAL  EP  will  pass  these  foes  to  its 
p  mt  making  use  of  the  linked 
This  participant  must  execute  a 
parat«  agreement  vnth  PHILADEP 


-d  ainerirfmenl  clarifies  Ifae  UnguafiB  ia 
}f  proposed  rule  cfaaage  d^^riUog  the 
iced  procedure.  The  jimRndincnl 
same  effect  of  requiring  the 
to  advance  more  funds  or  ooilaterat 
PH$^\OeP  wi»  «ousp!  or  •ckrMwfedfie  the 


cal  :<ilatia«i 


ptirpoMs.  a  tiansa<:1)aii  t5  a 
leliwTy  nwde  lo  or  from  tlie  psrtjripaWs 
SDFS  .dmtuRl  wknthtx  hue  or  aj^insi 


explicitly  agreeing  to  abide  by 
PHILADEP's  relationship  with  DTC  in 
connection  with  the  provisions  of  SDFS 
services.  Specifically,  PHILADEP 
requires  its  partidpant  to  abide  by 
DTC's  rules  and  procedures  governing 
the  SDFS  system.  For  example,  DTC^ 
SDFS  security  eligibility  rules, 
instruction  forms,  processing  cut-i>ff 
windows,  and  risk  controls  are  all 
directly  incorporated  as  requircmrnJs  in 
be  followed  by  PHILADEP  and  its 
participant.  PHIL.ADEP's  participant  is 
provided  with  copies  of  DTC's  SDFS 
procedures  manual  and  is  instructed  to 
follow  these  procedures.  Interdepositary 
delivery  orders  cannot  occur  unless 
PHILADEP  has  an  adequate  SDFS 
stK:urities  position  at  DTC. 

To  enhantxj  further  the  risk  rodui  Jii>n 
measun's  built  into  DTC's  SDFS  system 
(»?.fi..)  net  debit  caps  and         ^    ", 
t.ollntcralization  controls).  PHILADEP 
has  established  additional  safeguards 
consistent  with  DTC's  SDFS  procedures 
widi  respect  to  its  participant  using  the 
SDFS  .system.  Each  SDFS  transaction 
authorization  request  on  a  delivery  lo  1>< 
received  from  DTC  is  directed  by 
PHILADEi' s  Interface  Department  h>  i!.i 
PHILAUEP  participant  for  vcrifn;ati<.;i 
and  approval  or  cancellation  of  the 
request.'  If  the  participant 
acknowledges  the  transaction  a.'ui 
approves  it.*  PHILADEP  will  verify  tiiiit 
the  transaction  will  not  cause 
PHILADEP  to  exceed  its  net  dt^hH  t.qj  •» 
i:oHateralizi!tion  controls  at  DTC,  Jind 
concomitantly  will  nol  cause  the 
participant  at  PHILADEP  to  exo.'e.i  its 
net  dtHJit  cap  and  collatcralizsjtion 
controls  at  PHILADEP.a  Oiily  if  the 
participant  has  sufficient  funds  and 
collateral  in  its  account  will  PHILADEP 
aulhoriwi  the  delivery  to  be  ixMnpJi  JtuJ 
and  credit  the  sotairitics  to  the 
participant's  atxoimt.  If  the  partici  jjani 
has  insufficient  funds  or  collateral  in  its 
acf;ount,  the  transaction  will  nnjyde. 
and  PHILADEP  will  contact  the  " 
participant  and  allow  the  participant  fit 
post  additional  funds  or  collateral  to 
permit  the  tranfaction  to  compltjte 
processing.*" 


'  Thp  pi-nil :ipa:it  njust  indicate  a  iw,son  wti^ 
umrtjlHr;;  a  tr,iiisattion. 

•The  process  of  a  psrticiiMUt  «c;kn«jw5e.lginga 
transaction  ai>d  upprovi^g  it  it,  iwju-n  « icceiver 
autiiorized  deJivery. 

"Because  PHIt.ADEP's  account  at  DTT  is  an 
omaibtts  account  «ik1  PHILADEP's  proRrwB  is 
limited  to  one  PHILADEP  partidpant.  PHIXJUJEP's 
net  debit  o»p  and  colWteralizatlon  requirrmeat  uJ 
DTC  is  the  net  debit  cap  and  col  lateralization 
fwquireinent  for  the  partidpam  in  PHILADEP'?^ 
program. 

<"  As  an  abmlule  pixttadioa  from  istnday 
settlement  risk.  PltiLADEP  in  most  InsUnces,  wiU 
require  its  participant  to  have  or  deliver  ^tKf%  of 
the  ittods  to  its  acoounl  befoi«  PHfLADi? 

Hiithoriaet  the  rer«pt  of  SDFS  J 
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When  the  PHILADEP  participant  must 
deliver  SDFS  securities,  the  PHILADEP 
participant  sends  instructions  via 
facsimile  to  PHILADEP's  Interface 
Department  on  or  before  the  established 
cut-off  times  that  are  consistent  with 
DTC  established  procedures. 
PHILADEP,  on  behalf  of  its  participant, 
then  sends  notification  of  the  delivery  to 
DTC,  but  only  after  PHILADEP  confirms 
that  its  participant  has  a  current 
position  in  the  subject  security.  Once 
DTC  determines  the  transaction  will  not 
cause  its  participant  or  PHILADEP  to 
exceed  their  respective  net  debit  caps  or 
coUateralization  controls  and  allows  the 
transaction  to  be  completed,  PHILADEP 
will  credit  the  participant's  account. 
Finally,  PHILADEP  and  DTC  reconcile 
PHILADEP's  positions  in  SDFS  eligible 
securities  on  accoimt  at  DTC  each  day, 
and  PHILADEP  reconciles  its  individual 
participant's  positions  that  reflect  that 
aggregate. 

Because  PHILADEP's  SDFS  system  is 
offered  as  an  accommodation  to  its 
participant,  PHILADEP  will  restrict  use 
of  the  system  to  the  one  participant 
currently  using  the  system  and  Will 
restrict  the  number  of  transactions  that 
may  be  processed  in  the  system  to  one 
hundred  per  day.'^  Future  expansion  of 
the  SDFS  system  is  dependent,  among 
other  things,  upon  PHILADEP's 
operational  capabilities  and  will  require 
the  filing  of  a  proposed  rule  change 
under  Section  19(b)(2)  of  the  Act. 

n.  Discussion 

The  Commission  believes  that 
PHILADEP's  proposal  is  consistent  with 
Section  17A  of  the  Act  and  specifically 
with  Sections  17A(b)(3)(A)  and  (F)." 
Sections  17A{b)(3)(A)  and  (F)  require 
that  a  clearing  agency  be  organized  and 
its  rules  be  designed  to  facilitate  and 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  assure  the 
safeguarding  of  securities  and  funds  in 
the  clearing  agency's  custody  or  control 
or  for  which  it  is  responsible.  The 
Commission  believes  that  PHILADEP's 
proposal  to  incorporate  the  safeguards 
proposed  in  DTC's  SDFS  system  (e.g. 
coUateralization  controls,  net  debit  caps, 
receiver-authorized  delivery,  and  SDFS 
Fund  deposit)  should  help  protect 
PHILADEP  fi-ora  the  failure  of  the 
PHILADEP  participant  to  meet  its 
settlement  obligation  to  PHILADEP.  For 
example,  the  coUateralization  control 
requires  that  the  participant  have 
sufficient  collateral  in  its  accoimt  to 
cover  any  projected  net  settlement  debit. 
This  assures  that  the  transactions  do  not 


result  in  financial  loss  to  PHILADEP. 
The  net  debit  cap  helps  to  protect 
against  abnormal  inlraday  debit  peaks   ■ 
that  are  out  of  line  with  the  participant's 
prior  month's  average  daily  activity 
level.  The  third  safeguard  is  the 
receiver-authorized  delivery 
instructions  which  allow  the  participant 
to  monitor  deliveries  directed  to  its 
account  before  the  deliveries  are  posted 
to  its  account.  The  SDFS  Fund  protects 
PHILADEP  fi-om  losses  from  defaults  by 
providing  a  source  of  liquidity  in  the 
SDFS  system.  These  incorporated 
safeguards  will  not  operate 
independently  but  will  function  as  an 
interdependent  set  of  controls  that  will 
help  ensure  the  safety  of  PHILADEP's 
interface  with  DTC. 

Section  17A(b)(3)(F)  also  requires  that 
the  rules  of  a  clearing  agency  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions  and 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that 
PHILADEP's  proposal  is  consistent  with 
this  section  of  the  Act  because  the 
.  interface  will  provide  the  PHILADEP 
participant  with  the  ability  to  have  its 
transaction  in  SDFS  securities 
efficiently  processed  through  the 
facilities  of  a  clearing  agency  thus 
avoiding  the  inefficiencies  inherent  in 
the  settlement  of  SDFS  securities 
outside  the  automated  facilities  of  a 
securities  clearing  agency. 

III.  Conclusion 

The  Commission  finds  that 
PHILADEP's  proposal  is  consistent  with 
the  requirements  of  the  Act  and 
particularly  with  Section  17A  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered.  Pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
PHILADEP-91-03)  be,  and  hereby  is, 
approved. 

For  the  Commi.ssion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  tioc.  94-29933  Filed  12-5-94;  8:45  am] 

BILUNG  CODE  8010-01-M 


' '  Supra  footnote  6. 

'»15  U.S.C  78<i-l(b)(3)  (A)  and  (F)  (19B8). 


"  17  CFR  200.3a-3(aMl2)  (1994). 


[Rel.  No.  IC-20740;  File  No.  812-9212] 

Anchor  National  Life  Insurance 
Company,  et  al. 

November  29,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or  the 

"SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Anchor  National  Ufe 
Insurance  Company  ("Anchor 
National").  Variable  Annuity  Account 
Three  (the  "Separate  Account")  and 
SimAmerica  Capital  Ser\'ices.  Inc. 
("SCS"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  deduction 
from  the  assets  of  the  Separate  Account 
of  mortality  and  expense  risk  charges 
and  a  distribution  expense  charge 
imposed  under  certain  individual 
flexible  premium  deferred  variable 
annuity  contracts  ("Contract"). 
FILING  DATE:  The  Application  was  filed 
on  August  31, 1994  and  will  be 
amended  during  the  notice  period  to 
specify  that  the  relief  requested  is  from 
the  provisions  of  subsection  (2)(C)  of 
Section  26(a)  of  the  Act. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  27, 1994  and  should  be 
accompanied  by  proof  of  ser\  ice  on  the 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  ser\  ice. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretarj'. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W..  Washington,  D.C.  20549. 
Applicants,  c/o  Susan  L.  Harris,  Esq., 
Vice  President,  Associate  General 
Counsel  and  Secretary,  Sun  America 
Inc.,  1  Sun  America  Center.  Century 
City.  Los  Angeles.  California  90067- 
6022. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Senior  Counsel,  on 
(202)  942-0670.  Office  of  bisurance 
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Products,  DiTision  of  Invostmeot 

Management. 

SUPPLBiENTARV  MFORMAHON:  Following 

is  a  summary  of  the  application.  The 

complete  application  is  available  for  a 

fee  from  the  Commission's  Public 

Reference  Branch. 

Applicants'  Representations 

1.  Anchor  Natiooal  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  California.  The 
Si>parate  Account  was  establishnd  by 
Anchor  National  on  May  24. 1904,  to 
fund  variable  annuity  contracts.  SCS,  a 
bmker-dealer  registered  under  the 
Exchange  Act  of  1934.  is  the  distributor 
for  the  Contracts. 

2.  The  Contracts  provide  for 
accumulation  of  contract  values  and 
payment  of  annuity  benefits  on  a  fixed 
and  variable  basis.  They  will  be  initially 
funded  through  five  portfolios  of  the 
Sojiaratc  Account.  Each  portfolio  invests 
its  assets  in  the  shares  of  one  of  five 
ai'ailable  series  of  Wcst<x)re  Variable 
Trust  (Trust"). 

3.  The  Contracts  are  availablo  for 
rirtironu^nt  plans  which  do  not  qualify 
for  the  special  federal  tax  adv;uitagos 
available  under  the  Internal  Revenue 
Code  and  for  retirement  plans  which  do 
qualify  for  the  federal  tax  advanlnyes 
available  under  the  Intemd  Revenue 
(^iidc.  Purchase  payments  under  tlie 
{'ontracts  may  be  made  to  Lhc  gf>neral 
.iccount  of  Anchor  National  under  the 
Contracts'  fixed  account  option  ("Fixed 
Account"),  the  Separate  Account  or    " 
allocated  between  them.  The  niiniinum 
initial  purchase  payment  for  a  Contract 
is  $5,000  for  non-quaUGed  conlnirts 
(.$2,000  for  qualified  contracts). 
Additional  purchase  payments  may  be 
made  in  amounts  of  at  least  S250  ($100 
if  in.ndft  in  connection  with  an  riiitcimaiii: 
paynii  ni  plan). 

'4.  If  the  Conlrati  owner  <iii\s  ii;,riiii^ 
Ih.-  accumulation  period,  a  dr.iUi  benefit 
will  be  payable  to  the  beneficiary  upon 
ni'.;eipt  by  Anchor  National  ofdiie  proof 
of  death.  The  death  benefit  is  nx::iri-d 
by  premium  tax  incurred  by  Anchtir 
National,  if  any.  The  death  Ijf  nefil  is 
equal  to  the  greatest  of:  (1)  The  total 
dollar  amount  of  purchase  paymrnJs 
made  prior  to  the  death  of  the  Contract 
owners,  reduced  by  any  partial 
withdrawals  and  partial  annuitizations; 
or  (2)  the  contract  value  at  the  end  of  Iho 
valuation  period  during  whit:h  due 
proof  of  death  (and  an  election  of  the 
type  of  payment  to  the  beneficiar\')  is 
received  by  Anchor  National:  or.  where 
permitted  by  state  law.  (3)  in  the  case  of 
a  Contract  owner  who  was  less  then  age 
70  at  the  date  of  Contract  issue  and  after 
the  .seventh  Contract  anniversary,  the 
i^tmtract  value  at  the  seventh  ConJrai;t 
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annii  eisary.  increased  by  any  purchase 
payn  eats  made  and  reduced  by  any 
partis  J  withdrawals  and  partial 
arniu  tizations  since  that  anniversary. 

5. 4  in  aimual  contract  administration 
charj  B  of  S30  is  charged  against  e.ich 
Cont:  act.  The  amoimt  of  this  charge  is 
guariiiteed  and  cannot  be  increased. 
This  fcharge  reimburses  Anchor  National 
for  63  penses  incurred  in  establishing 
and  t  laintaining  records  relating  to  a 
Cont!  act.  The  contract  admini.stmtion 
chart  2  will  be  assessed  on  each 
anni^  crsary  of  the  Contract  date  that 
occui  s  on  or  prior  to  the  annuity  date. 
In  th(  event  th.'tt  a  total  surrender  of 
contr  ict  value  is  made,  the  charge  will 
be  as:  essed  as  of  the  date  of  surrender 
wilh<  ut  proration.  This  charge  is  not 
asses  led  during  the  annuity  period.  The 
contr  ict  adrainistiation  cliarge  is  at  cost 
with  lo  margin  included  for  profit. 

6. 1  luring  tne  accumulation  period, 
amou  Ills  allocated  to  the  Separate 
Acco  mt  may  be  transferred  among  the 
portf(  lios  and/or  the  Fixed  Account. 
After  Ihe  annuity  date,  transfers  may  be 
mad<  from  the  .Separate  Am^ount  to  the 
Fixec  Account  but  not  from  the  Fixed 
Acco  mt  to  the  Separate  Account.  The 
first  I  ftecn  transactions  effecting  such 
trans  Brs  in  any  contract  year  arc 
perm  tied  without  the  imptisition  of  a 
trans  or  fce.  A  transfer  ict^  of  $25  (SIO 
in  Pei  insylvania  and  Texas)  is  assessed 
on  th  !  sixteenth  and  cjch  subsequent 
trans  cr  within  the  contract  yimr.  This 
foe  w  11  be  de<luctcd  from  contract 
value  >  which  remain  in  tlie  portfolio  (or, 
when  :  applit:able,  the  Fixed  Account) 
from  vhich  the  transfer  was  made.  If 
such   omaining  contract  value  is 
insuf  icient  to  pay  tlie  transfer  fee,  then 
the  f(  3  will  be  deducted  from 
trans  jrred  contract  values.  The  transfer 
fee  is  at  t;o.st  with  no  anticipation  of 
profii 

7.  i    contingent  defiTrt  it  sains  (hargc 
("wit  idrawal  charge")  may  be  imposed 
uijon  certain  withdrawals.  Withdrawal 
chiu-g  >s  will  vary  in  .-imoujit  depending 
upon  the  contribution  year  of  the 
purcl  a.se  payment  at  tl>e  time  of 
wilhf  rawal.  The  withdrawal  dmrgo 
begin  \  at  7%  and  declines  1%  per  year 
to  0"<  after  seven  years.  The  withdrawal 
cliarg  !  is  deducted  from  remaining 
contr  ct  value  so  that  the  actual 
reduc  ion  in  contract  value  as  a  residt  of 
the  w  thdrawal  will  be  greater  than  the 
withe  rawal  amount  requested  and  paid. 
Fur  p  irposrs  of  determining  the 
withe  rawal  charge,  withdrawals  will  be 
allocs  ted  first  to  investment  income,  if 
any  (i  ^hich  may  generally  be  withdrawn 
free  o  withdrawal  charge),  and  then  to 
purcl  ise  payments  on  a  first-in,  first- 
out  b)  sis  so  that  all  withdrawals  are 
allocs  led  to  purchase  payments  to 


which  the  knrrst  (if  any)  withdrawal 
chaise  applies. 

8.  Puraiaso  payments  no  longer 
subject  to  tlie  wilhdravral  chaise  and 
earnings  under  a  Contract  may  be 
withdrawn  at  any  lime  free  of  the 
witlidrawal  charge.  In  addition,  there 
may  be  a  free  withdrawal  amount  for  tlio 
first  withdrawal  during  a  contract  yeiir 
after  the  first  contract  year.  The 
additional  free  withdrawal  amount  is 
equal  to  10%  of  purchase  payments 
m;ide  more  than  one  year  prior  lo  the 
dale  of  withdrawal  that  remain  subject 
to  the  withdrawal  charge  and  th.it'havo 
not  previously  been  withdrav«i.  less 
coamings  under  the  Contract 

9.  Anchor  National  deducts  a 
distribution  expense  charge  from  each 
portfolio  of  the  Separate  Account  during 
each  valu.ation  period  which  is  oqu.d, 
♦HI  an  annual  basis,  to  0.15%  of  liw  net 
asstJt  value  of  each  portfolio.  This 
rhargo  is  designed  to  compensate 
Anchor  National  for  assuming  the  ribk 
that  the  cost  of  distributing  ti»e 
Contracts  will  exceed  the  revcnucr* 
from  the  withdrawal  charge.  In  no  event 
will  this  charge  bo  increased.  The 
distribution  expense  charge  is  assessed 
during  both  the  accumulation  period 
and  the  annuity  period,  howtner,  it  is 
not  applit>d  to  contract  values  allocated 
to  tlie  Fixed  Account. 

10.  Annuity  payments  will  not  im 
affected  by  the  mortality  expcrivaice  of 
persons  r«>c«;jving  such  paymenls  or  iImj 
g<ineral  population  The  annuity  rates 
may  not  lie  changed  under  the  Contrat.l 
For  as.>;uniing  the  risks  (1)  that  the  life 
expectanc  y  of  an  annuiLint  will  Ixi 
grcaler  than  that  assumed  in  the 
guaranteed  amiuity  purchase  rf.:cs,  (2) 
for  waiving  the  withdrawal  charge  in 
the  event  of  the  death  of  the  Contract 
owners,  and  (3)  for  providing  the  death 
bi-nefit  prior  to  theaimuity  date,  .^iiiiii)) 
National  dcdnc:ls  a  mortality  risk  cliarg-^ 
from  tlie  Separate  Account.  The  charge 
is  deducted  from  each  portfolio  of  the 
Separate  Account  during  ea<:h  vaJuiilinn 
pe.riod  at  an  annual  rate  of  0.90%  of  the 
net  as.set  value  of  each  portfolio,  if  the 
mo,lalily  risk  charge  is  insufficient  lo 
cover  the^acf  ua!  co.sts  of  assuming  the 
mortality  risks.  Anchor  National  will 
bear  the  loss:  however,  if  the  charge 
proves  more  than  sufficient,  the  excns.*; 
will  be  a  gain  to  Anchor  National.  To 
the  extent  Anchor  National  roalizos  any 
gain,  those  amounts  may  be  u.sed  at  its 
discretion,  including  offseltijig  ln.vsrs 
experienced  when  the  mortality  risk 
charge  is  insufficient  The  mortality  risk 
char^  may  not  be  increased  imdi-r  Ihe 
Contract. 

11.  Anchor  National  bears  the  risk 
that  the  contract  administration  charge 
will  be  insurekient  to  cover  the  cikI  of 


administering  the  Contracts.  For 
assuming  this  expense  risk,  Anchor 
National  deducts  an  expense  risk  charge 
from  the  Separate  Account.  The  charge 
is  deducted  from  each  portfoHo  of  the 
Separate  Account  during  each  valuation 
period  at  an  annual  rate  of  0.35%  of  the 
net  asset  value  of  each  portfofio.  If  the 
expense  risk  charge  is  insufficient  to 
rover  the  actual  cost  of  administering 
the  Contracts,  Anchor  National  will  bear 
Ihe  lass;  however,  if  the  charge  is  more 
than  sufficient,  the  excess  will  be  a  gain 
to  Anchor  National.  To  the  extent 
Anchor  National  realizes  any  gain,  those 
amounts  may  be  used  at  its  discretion. 
includi:;v;  offselting  los.ses  when  the 
expense  risk  charge  is  insufficient.  The 
expense  risk  charge  may  not  Iw?    . 
increased  under  the  Contrai;t. 

Applicants'  Legal  Anaivsis 

1 .  Pursuant  to  Section  (i(c)  «f  ihe  An 
Ihe  Commission  may.  by  order  upon 
application,  conditionally  or 
unconditionally  exempt  any  ptsrson, 
security,  or  transaction,  or  any  cl;).«;s  or 
•classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  Act  or  from  any  rule 
or  regulation  thereunder,  if  and  to  the 
extent  that  such  exemption  is  neces.sary 
or  appropriate  in  the  public  intere,st  .nnd 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
Ihe  Act. 

2.  SccUon  27(c)(2)  of  the  Act  prohibits 
Ihe  issuer  of  a  periodic  payment  plan 
certincate.  ami  any  depositor  or 
un<l«rwrifer  far  such  i.ssuer,  from  .•veiling 
.su«;h  periodic  payment  plan  certificates 

-  unless  proceeds  of  payments  oji  such 
certificates  (other  than  s,dcs  loads)  are 
held  under  an  indenture  or  agreoinent 
containing  specified  provisions.  Section, 
2(i{H)(2)  and  the  Rules  thereunder  do  not 
permit  a  deduction  from  the  as.sots  cif  a 
.separate  account  for  mortality  and 
cxpen.'^e  risk  charges  or  dislribufif.ji 
expense  charges. 

3.  Applicants  represent  that  die 
mortality  risk  is  assumed  by  virtue  of 
the  annuity  rates  and  the  death  hK«ncfit 
guaranteed  in  the  Contract;  the  a.nnuity 
rales  cannot  be  changed  after  issuance 
of  the  Contract.  Applicants  al.s«) 
represent  that  the  contract 
administration  charge  will  not  increase 
regardless  of  the  actual  costs  incurred. 
If  the  mortality  or  expense  risk  charges 
or  the  distribution  expense  charges  are 
insufficient  to  cover  the  actual  costs. 
Anchor  National  will  bear  the  loss.  To 
the  extent  that  the  charges  are  in  excess 
of  actual  costs.  Anchor  National,  at  its 
iliscretion.  may  use  the  excess  to  ofLsel 
losses  when  the  charges  are  not 
sufficient  to  cover  expenses. 


•  4.  AppUcants  assert  that  the  mortality 
and  expense  risk  charge  of  1.25%  is 
reason.ible  in  relation  to  the  risks 
assumed  by  Anchor  National  under  the 
Cxmtracts  and  reasonable  in  amount  as 
determined  by  industry'  practice  with 
respect  to  comparable  annuity  prodiict.s. 
Applicants  state  that  Ihese 
determinations  are  based  on  their 
analysis  of  publicly  available 
information  about  similar  indusf  rv 
practice,  and  by  taking  into 
consideration-such  factors  as  curnint 
charge  levels  and  benefits  providwJ.  the 
existence  of  expense  chaige  guarantees 
and  guaranteed  annuity  rates.  Anchor 
National  undertakes  lo"maii;;.^in  at  its 
home  office  a  memorandiun.  available 
to  the  Commission  upon  ri^quest,  selling 
forth  in  detail  the  metbotlology  used  in 
making  these  determinations. ' 

5.  Anchor  National  has  concluded 
that  there  is  a  reasonable  likelihood  thai 
the  Separate  Account's  distribution 
financing  arrangement  will  benefit  the 
.Separate  Account  and  its  investors. 
Anchor  National  represents  that  it  will 
maintain  and  make  available  to  the 
Commission  upon  rcque.st  a 
memorandum  setting  forth  the  basis  «)f 
such  conclusion,  .^nchor  National 
further  represents  that  the  assets  of  the 
.Separate  Account  will  l)e  invested  only 
in  management  investment  companies 
which  undertake,  in  the  event  they 
should  adopt  a  plan  for  fin.nncing 
distribution  expenses  pursuant  to  Rule 
12b-l  under  the  Act,  to  have  such  plan 
formulated  and  approvwl  by  their  boanl 
of  directors,  the  majority  of  whom  are 
not  "interested  persons"  of  Ihe 
management  investment  company 
within  tlie  me.ining  of  section  2(,i)(in)  of 
Ihe  Act. 

6.  With  respect  lo  the  distribution 
expen.se  charge.  Applicant  i  represcrnt 
that  the  aggregate  amount  of  anv 
withdrawal  charges  imposed  and 
distribution  expense  charges  paid,  will 
not  at  any  time  exceed  9%  of  purcha.se 
payments  previously  made  and  that 
Anchor  National  will  monitor  each 
Contract  ovvTier's  account  for  the 
purpose  of  ensuring  that  this  limitalion 
is  not  exceeded  Applicants  undertake  to 
include,  in  the  prospectus  forming  part 
of  the  registration  statement  for  the 
Contracts,  statements  (1)  describing  the 
purpose  of  the  distribution  expense 
charge,  and  (2)  that  the  staff  of  the 
Commission  deems  such  charge  to 
constitute  a  deferred  sales  chaiige. 

Conclusion 

Apphcants  submit  that  the  exejnptive 
relief  requested  in  the  application  is 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 


fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

For  Ihe  Coiuniission.  by  the  Division  «)< 

Invm-fmenl  M.-inagtinent,  pur^aani  to 

delig.itt'd  eut'iority. 

Marganrt  H.  M(:F.irland. 

Dii'ulySeinlorx' 

IFR  f)oi.  94-2'JW:i  Fii.nl  12-5-<M:«:4S  .itul 
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[Release  N'o  34-35010;  File  No.  SR-CHX- 
94-20] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  The 
Chicago  Stock  Exchange,  Incorporated 
to  Consolidate  its  MAX  and  SuperMAX 
Rules 

Noveinl>i:r  2H.  \U'M. 

Pursuant  to  .Softinn  in{lj){l)  t  J  iltt- 
.Setnirities  Exchange  Act  of  1934 
("Aci").  15  n.S.C.  7as(h)(ll,  noliiv  is 
hereby  given  th.jf  on  Novcmtjer  3.  l«»«M, 
the  Chicago  Slo«-k  Ex«:hange. 
Incorporated  { "CHX"  or  "Exchanpi' ") 
filed  with  Ihe  Securities  Exi:hange 
(3omin!ssiii!i  ("f^niinnission"  or  "S!X:") 
a  proposal  rule  change  (File  No.  SR- 
CHX-94-20).  Ihe  propos<;d  rul«"  f:h3ng«» 
is  descril>ed  in  hrms  I.  II,  and  II!  Ih:Iow. 
which  items  have  be<m  preparc<J  l»y  the 
Ext;hange.  The  Commission  is 
publishing  this  notice  to  .solicit 
i:ominents  nn  the  jirnposed  nde  i-h;inge 
from  interesti-d  persons. 

I.  Scif-Regulalury  Organization 's 
Statement  of  lhc  Terms  uf  Suiislant.t^  i>| 
the  Proposed  Rule  Chan-e 

The  CI  IX.  pursuant  to  Rule  VA>-A  of 
Ihe  .Securities  Exchange  Act  of  1934  JlJie 
'Act'),  proposes  to  add  Rule  37  (b)  .md 
(c)  to  Article  XX.  relating  to  the 
Exch.-irige's  Midwest  Automated 
Exet;ufion  S\  stem  (the  'MAX'),  .;nil  !hf 
automated  execution  .system  within 
MAX  in  which  a  Specialist  may 
voluntarily  choose  to  participate  on  a 
stock  by  stof:k  bisis  (the  "SMpcrNt.AX"  ) 

II.  Self-Regulnlory  Organization's 
Statement  of  Ihe  Purpose  of.  and 
Sfatulon,'  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  theCommissifm.  ihe 
CfIX  included  statements  concerning 
the  purpose  of.  and  bas»s  for.  the 
proposed  rule  change  and  discus!>;cd  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  stefements 
may  be  examined  at  the  places  spo«ified 
in  Item  JV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in  section 
(A).  (B)  and  (C)  below,  of  die  most 
significant  asp«»cts  of  such  stalein«M.l.v 
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(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(i)  Purpose 

The  purpose  of  the  proposed  change 
is  to  incorporate  the  operation  of  MAX 
and  SuperMAX  into  the  CHX  Rules. 
Currently,  MAX  and  SuperMAX  are 
only  described  in  notices  and  approval 
orders.  The  proposed  rule  would 
consolidate  this  information  into  a 
single  rule.  The  approval  orders  upon 
which  this  rule  filing  is  based  are, 
among  others:  Securities  Exchange  Act 
Release  No.  32631  (July  14, 1993),  58  FR 
39069  Quly  21. 1993);  Securities 
Exchange  Act  Release  No.  19629  (March 
24, 1983).  48  FR  14105  (April  1. 1983); 
Securities  Exchange  Act  Release  No. 
27727  (February  22,  1990),  55  FR  7396 
(March  1, 1990);  Securities  Exchange 
Act  Release  No.  12451  (May  14, 1976); 
41  FR  20932  (May  21, 1976);  Securities 
Exchange  Act  Release  No.  22985  (March 
7. 1986).  51  FR  9562  (March  19, 1986); 
Securities  Exchange  Release  No.  32668 
duly  22. 1993),  58  FR  40449  (July  28, 
1993);  and  Securities  Exchange  Act 
Release  No.  34155  (June  3, 1994),  59  FR 
29838  (June  9. 1994). 

(ii)  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  were  solicited  or 
received  by  the  Exchange. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration  or  enforcement 
of  an  existing  rule  of  the  Exchange  and 
therefore  has  become  effective  upon 
filing  pursuant  to  Section  19(b)(3)(A)  of 
the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder.  At  any  time  within 


the  filing  of  such  rule  change, 
Conuntssion  may  summarily 

rule  change  if  it  appears 
Coiimission  that  such  action  is 
Dr  appropriate  in  the  public 
the  protection  of  investors, 
otherwise  in  furtherance  of  the 
the  Act. 
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persons  are  invited  to 
tten  data,  views  and 
concerning  the  foregoing, 
niaking  a  WTitten  submission 
six  copies  thereof  with  the 
Securities  and  Exchange 
m.  450  Fifth  Street,  N.VV., 
in.  D.C.  20549.  Copies  of  the 
.  all  subsequent 

all  v\'ritten  statements 
to  the  proposed  rule 
are  filed  with  the 
and  all  written 
relating  to  the 
rule  change  between  the 

and  any  person,  other  than 
may  be  withheld  from  the 
iccordance  with  the 
ofSU.S.C.  552,  will  be 
"or  inspection  and  copying  in 
ission's  Public  Reference 
ies  of  such  filing  will  also  be 
or  inspection  and  copying  at 
pal  office  of  the  CHX.  All 
ns  should  refer  to  file  number 
94-20  and  should  be 
by  December  27. 1994. 
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bmmission,  by  the  Division  of 
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Self-Reg  ilatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Aoproving  a  Proposed  Rule 
Change  teiating  to  Examinatio;1 
Specifici  tions  tor  the  General 
Securiti€  s  Registered  Representative 
(Series  7   Examination,  and  the 
Xorrespi  mding  Content  Outline 

Novembe!  29.  1994. 
I.  Introd  lotion 

On  Oc  ober  3. 1994,  the  Philadelphia 
Stock  Ex  :hange.  Inc.  ("Phlx"  or 
"Exchan  ;e")  filed  with  the  Securities 
and  Excl  ange  Commission 
("Comm  ssion")  pursuant  to  Section 
19(b)(1)  I  )f  the  Securities  Exchange  Act 


'17CFR  J00.30-3(d)(12). 


of .1934  ("Act")i  and  Rule  19b-4 
thereunder,*  proposed  rule  change  (File 
No.  SR-Phlx-94-50)  to  revise  the 
General  Securities  Registered 
Representative  (Series  7)  Examination 
Specifications  and  the  corresponding 
Content  Outline. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  34843 
(October  14. 1994).  59  FR  53001 
(October  20. 1994).  No  comments  v/ere 
received  on  the  proposal.  This  order 
approves  the  proposed  rule  change 
contingent  upon  the  filing  of  the  revised 
Examination  Specifications  and  Content 
Outline  by  other  appropriate  solf- 
regulatory  organizations  ("SROs"),  and 
approval  of  those  filings  by  the 
Commission. 

II.  Description  of  the  Proposal 

The  Phlx  proposes  to  use  the  Scries  7 
as  amended,  as  the  appropriate 
qualification  examination  for  persons 
seeking  registration  as  general  securities 
representatr\'es.  The  Series  7 
Examination  was  created  in  1974  as  an 
industry-wide  qualification  examination 
for  pfersons  seeking  registration  as 
general  securities  representatives.  The 
Series  7  Examination  is  generally 
required  under  SRO  rules  for  persons 
who  are  engaged  in  the  solicitation, 
purchase,  or  sale  of  securities  for  the 
accounts  of  customers.  The  purpose  of 
the  Series  7  Examination  is  to  ensure 
that  registered  representatives  have  the 
basic  knowledge  necessary  to  perform 
their  functions  and  responsibilities.  The 
Serics-7  Specifications  detail  the  areas 
covered  by  the  examination  and  break 
down  the  number  of  examination 
questions  culled  from  each  area,  while 
the  Content  Outline  details  the  subject 
coverage  and  question  allocation  of  the 
examination. 

Revision  of  the  Scries  7  Examination. 
Specifications  and  Content  Outline  was 
initiated  in  April  1993  by  an  industry 
committee  of  SROs  and  representatives 
from  broker-dealers  in  order  to  update 
the  examination  in  view  of  changes  in 
the  securities  industry,  including 
changes  in  relevant  rules  and 
regulations,  the  development  of  new 
securities  products,  and  changes  in  the 
job  of  registered  representatives  as  firms 
offer  an  increasingly  wide  range  of 
financial  services. ^  The  Examination 


'  15  U.S.C.  §  78s(b)(l)  (1988). 

2  17  CFR  S  240.19b-4  (1994). 

''SROs on  the  cominittee  include  the  New  York. 
American  and  Philadelphia  Stock  Exchanges. 
Chicago  Board  Options  Exchange,  the  Municipal 
Securities  Rulemaking  Board,  and  the  National 
Association  of  Securities  Dealers.  Broker-dealer 
representatives  include  branch  office  managers, 
compliance  officers,  training  personnel  and 
registered  representatives. 
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Specifications  and  Content  Outline  for 
the  Series  7  have  not  been  revised  since 
1986. 

The  industry  committee  updated  the 
existing  statements  of  the  critical 
fimctions  of  registered  representatives  to 
ensure  current  jelevance  and 
appropriateness  and  drafted  statements 
of  tasks  expected  to  be  performed  by 
entry-level  registered  rcpresentativus 
and  conformed  the  existing  Content 
Outline  to  the  task  statements.  The 
Content  Outline  reflects  the  revised 
content  of  the  examination.  Under  the 
proposed  rule  change,  the  total  nimiber 
of  questions  in  the  Series  7  Examination 
will  remain  at  250,  and  lh«  revised 
examination  will  coverall  financial 
product  areas  covered  on  the  present 
Series  7  Examination  as  well  as  several 
new  products,  including  coilatenilizcd 
mtjrtg.Tgr  obligations  ("CMOs"'),  long 
torm  cqiiity  anticipation  securities 
(•LEAPS')  and  CAPS,*  willi  rcdncM 
emphusis  on  direct  participation 
programs. 

The  Commission  anticipates  th;it  the 
other  appropriate  SRO  participants  also 
will  file  the  revised  specifications  for 
approval  by  the  Commission.  The  Phlx, 
and  these  other  SROs,  may  use  the 
revised  Examination,  Specifications  anil 
Content  Outline  after  the  Commission 
has  approved  the  proposed  nil?  changes 
of  the  othpr  appropriate  SRO 
participants. 

III.  Discussion 

After  careful  review,  Uie  Coiuiuisbion. 
finds  that  the  proposed  rule  challge  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and  in  particuhr. 
with  the  requirements  of  Sections 
60))(5)  and  6(c)(3)(B)  of  the  Act.s 
Section  6(b)(5)  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  oi}cn  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Section  6(c)(3)(B) 
provides  that  a  national  securities 
exchange  may  examine  and  verify  the 
qualifications  of  an  applicant  to  become 
a  person  associated  with  a  member  in 
accordance  with  procedures  established 
by  the  rules  of  the  exchange,  and  may 
require  any  person  associated  with  a 
member,  or  any  class  of  such  persons. 


<  OL.X  CAPS  and  SPX  CAPS  are  new  securities 
based  on  the  SiP  100  (OEX)  and  the  S*P  500  (SPX) 
that  give  investors  the  right  to  participate  to  a 
predetermined  level  in  upward  or  downward 
movements  In  either  index. 

» 15  U.S.C  §  78r(b)(5)  and  (c)(3)(B)  (!«»». 


to  be  registered  with  the  exchange  in 
accordance  with  procedures  so 
established. 

The  Commission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  15(b)(7)  of  the  Act*  which 
stipulates  that  prior  to  effecting  any 
transaction  in,  or  inducing  the  purchase 
or  sale  of  any  security,  a  registered 
broker  or  dealer  must  meet  certain 
standards  of  operational  capability,  and 
that  such  broker  or  dealer  rhiisl  moot 
certain  standards  of  training, 
experience,  competence,  and  such  other 
qualifications  as  the  Commission  finds 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protcctioii  of 
investors. 

The  Commission  believes  that 
revising  the  Scries  7  Examination, 
Specifications  and  Content  Outline 
should  help  to  ensure  that  only  those 
securities  representatives  w;th-« 
comprehensive  knowledge  of  currrnt 
Exchange  rules,  as  well  as  an 
understanding  of  the  Act,  will  be  able  to 
solicit,  purchase  or  sell  securities  for  the 
accounts  of  customers.  The  Commission 
believes  that  the  revised  areas  covered 
by  the  Examination,  Specifications  and 
Content  Outline  are  appropriate  subject 
matters  and  include  a  sufficiently  broad 
range  of  topics  to  ensure  an  appropriate 
level  of  expertise  by  representatives. 
Additionally,  the  revised  examination 
tests  relevant  subject  matters  in  view  of 
changes  in  applicable  laws,  rules, 
regulations,  products,  and  industry 
practices.  By  ensuring  this  requisite 
ii'.vcl  of  knowledge,  die  Phlx  can  remain 
confident  that  securities  reprcs«;.atativcs 
have  demonstrated  an  acceptable  level 
of  securities  knowledge  to  carry  out 
their  responsibilities. 

The  Commission  has  d«terni;ncd  that  the 
Content  Outline  for  the  revised  S«}ries  7 
Examination  is  siifficien'.ly  detailed  and 
covers  appropr;;;!e  information  so  as  to 
provide  an  .-idcqiia'.e  b.i.sis  for-slutij  ing  the 
new  topics  covered  on  the  revised 
examination.  The  re\'Jsed  Content  Outline 
should  help  eriKure  that  those  persons  taking 
the  revised  examination  understand  the  full 
range  of  subject  matters  included  in  the 
examination. 

The  Commission  finds  that  the 
proposed  rule  chango  is  consistent  with 
the  requirements  of  the  Act  and  tlic 
rules  and  regulations  thereunder. 

rV.  Conclusion 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (File  No.  SR- 
PHlx-94-50)  is  approved  contingent 
upon  the  filing  of  the  Examination 
Specifications  and  Content  Outline  by 


•  15  U.S.C  §  78o(bK7J  11988J. 
» 15  U.S.C  §78gn»)l2)  (IMS). 


the  other  appropriate  SROs  and  the 
approval  of  these  findings  by  the 
Ciommission. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority." 
Margaret  H.  McFartand, 
Deputy  St:crc-l(ir\'. 

IFR  Doc.  94-20005  F;li;d  12-5-04;  8:45  aftjj 
BiLUNG  CODE  eOtO-CI-M 


[Release  No.  34-35020;  File  No.  SR-Pt»J»- 
94-51) 

SelfrRegoiatory  Organizations; 
PhiJadelphia  Stock  Exchange,  inc.; 
Order  Approving  a  Proposed  Rule 
Change  Relating  to  Examination 
Specitications  for  the  General 
Securities  Sales  Supervisor  (Series  8) 
Examination,  and  the  Corresponding 
Content  Outline 

Nov.tnilH-T  Ida.  103-;. 

I.  Introdaction 

On  October  3. 1934,  th«7  Philadi-'phj.i 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  .Scniritirrs 
and  Exch;ingo  Commission 
("Commission*)  pursuant  to  Sw.-tj'i!i 
19(bMl)  of  Uio  Securities  Exchange  Act 
of  1934  ("Act') »  and  Rule  19b-4 
theroimdt^r.*  proposed  mle  change  {ril«> 
No.  SR-4'hl.\-a4-51)  to  revise  the 
General  Securities  Sales  Superv'i.scr 
(Series  8)  Examination  Spea'fications 
and  the  corresponding  (Dontcnt  Ou^lir.i^ 

The  proposed  pjle  change  was 
publisiiod  for  commi^nt  in  Sccuriii-s 
Exchange  Act  Release  No.  34R42 
(October  14, 1994),  59  FR  53002 
(October  20, 1994).  No  comments  wn.-o 
received  on  the  proposal.  This  order 
approves  the  proposed  rule  change 
contingent  upon  the  filing  of  the  revised 
Examination  Specifications  and  Content 
Outline  by  other  appropriate  self- 
regulatory  organizations  ("SROs"),  .hkI 
approval  of  those  filings  by  the 
Commission. 

II.  Description  of  the  Proposal 

The  Ck;ncral  Securities  Sales 
Supervisor  ("Scries  8" )  Examinalion  is 
an  industry-wide  qualification 
examination  for  securities  sales 
supervisors.  The  Series  8  examination  is 
generally  required  under  rules  of  the 
self-rogulatory  organizations  ("SROs") 
for  persons  who  are  engaged  in  the 
supervision  of  general  securities  branch 
offices  [i.e.,  branch  office  managers)  and 
of  general  securities  registered 
representatives.  The  Series  8 


•  17  CFR  200.30-3(a)(12)  11994). 
« 15  US.C.  $7B»M1)  (1988). 
'  17  CFR  $  240.19b-4  (191M]. 
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examination  tests  a  candidate's 
knowledge  of  securities  industry  rules 
and  regulations  and  certain  statutory 
provisions  applicable  to  general 
securities  sales  supervision.  The  Series 
8  Content  Outline  details  the  subject 
coverage  and  question  allocation  of  the 
examination.  The  Examination 
Specifications  detail  the  areas  covered 
by  the  examination  and  break  down  the 
number  of  examination  questions  culled 
from  each  area. 

Revision  of  the  Series  8  Examination, 
Examination  Specifications,  and 
Content  Outline  was  recently 
undertaken  by  an  industry  committee 
composed  of  representatives  from  SROs 
(the  NYSE,  the  American  Stock 
Exchange,  the  Chicago  Board  Options 
E.xchange,  the  Municipal  Securities 
Rulemaking  Board,  the  National 
Association  of  Securities  Dealers  and   ~ 
the  Philadelphia  Stock  Exchange)  and 
representatives  from  broker-dealers, 
including  branch  office  managers, 
compliance  personnel  and  corporate 
e.xccutives,  in  order  to  update  the 
examination  in  view  of  changes  in 
relevant  laws,  rules  and  regulations,  the 
development  of  new  products,  and  to 
reflect  various  changes  in  industry 
practices.  The  committee  reviewed  the 
examination  specifications,  content 
areas  and  item  bank  and  developed 
some  new  questions  in  new  areas. 

The  revised  examination  continues  to 
cover  the  areas  of  knowledge  required  to 
super\'ise  sales  activities  in  securities, 
however,  the  focus  of  the  content  of  the 
examination  has  been  shifted  to 
concentrate  more  closely  on  supervisorj' 
duties.  Accordingly,  certain  questions 
have  been  deleted  from  the  examination 
which  deal  with  routine  calculations 
"  and  basic  product  knowledge  and 
questions  on  new  federal  and  SRO  rules 
and  regulations  have  been  incorporated 
into  the  exam,  as  well  as  questions  on 
new  products,  supervision  and  clianges 
in  industry  practices.  The  revised 
E.xamination  Specifications  and  Content 
Outline  reflect  the  revised  content  of  the 
examination.  The  examination  will 
remain  a  six-hour,  two-part,  200 
question  examination. 

The  Phlx  also  is  adopting  a  new 
paragraph  to  Phlx  Rule  748, 
Supervision,  to  expressly  incorporate  a 
supervisory  examination  into  Exchange 
rules.  Specifically  persons  delegated 
supervisory  responsibility  pursuant  to 
Rule  748  (b)  and  (c)  will  be  required  by 
proposed  paragraph  (d)  to  meet  the 
Exchanges'  qualification  requirements, 
including  successful  completion  of  a 
supervisory  examination  deemed 
acceptable  by  the  Exchange.  This 
requirement  is  substantially  similar  to 


?ipvisic 

).  Fule 


existing  pibvision  of  other  exchanges.' 
Currently,  nule  748  requires  member  or 
participani  organizations  to  supervise 
all  register  id  representatives  and  each 
office,  dep  irtment  or  business  activity. 
In  additioi ,  a  general  partner  or 
principal  (  xecutive  officer  must  be 
designatec  to  assume  overall 
responsibi  ity  for  internal  supervision  of 
the  organi;  ation  and  compliance  with 
securities  aws  and  regulations, 
including  sstablishing  written 
supervisor  ,•  procedures  delegating 
supervisor  ?  responsibilities  and 


instituting 


a  supervisory  review 


procedure 

With  res  jeqt  to  qualifications  for 
supervisor  ,'  personnel.  Rule  748  merely 
requires  ei  iployees  with  delegated 
supervisor  {  responsibility  to  be 
"qualified  "  and  persons  responsible  for 
any  group  Df  employees  to  "reasonably 
discharge'  those  duties.  The  proposed 
new  langu  ige  is  intended  to  bridge  this 
gap  by  exf  ressly  requiring  supervisory 
personnel  o  qualify  with  the  Exchange 
by  succesaully  completing  the 
appropriat  3  examination,  which  will  be 
indicated  n  the  Exchange's 
memoranc  um  to  its  membership.  The 
Exchange  lotes  that  although  options 
activity  an  i  personnel,  including 
foreign  cu  rency  options,  are  also 
subject  to  lule  748,  additional 
supervisoi  y  requirements  for  option 
accounts  a  jply.'' 

The  Con  imission  anticipates  that  the 
other  appr  jpriate  SRO  participants  also 
will  file  th  3  revised  Specifications  and 
Content O  itline  for  approval  by  the 
Commissi  )n.  The  Phlx  and  these  other 
SROs,  ma;   use  the  revised  Examination, 
Specificat  ons  and  Content  Outline  after 
the  Comm  ssion  has  approved  the 
proposed  !  ule  changes  of  the  other 
approprial  i  SRO  participants. 

III.  Discus  sion 

After  ca  eful  review,  the  Commission 
finds  that  he  proposed  rule  cha.nge  is 
consistent  with  the  requirements  of  the 
Act  and  tl  e  rules  and  regulations 
thereunde   applicable  to  a  national 
securities  jxchange,  and  ih  particular, 
with  the  r  quirements  of  Sections 
6(b)(5)  an(  6(c)(3)(B)  of  the  Act.s 
Section  6(  ))(5)  requires,  among  other 
things,  thj  t  the  rules  of  an  exchange  be 
designed  I  a  promote  just  and  equitable 
principles  of  trade,  to  remove 
impedime  [its  to  and  perfect  the 
mechanisi  n  of  a  free  and  open  market 
and  a  nati  )nal  market  system,  and,  in 
general,  td  protect  investors  and-the 


>  See  e.g.,  I  lYSE  Rule  342(d)  and  Supplementar>' 
Material  .13. 
*  See  Phlx  lules  1024  and  102S. 
» 15  U.SC  S  78f(b)(5)  and  (c)(3)(B)  (1988). 


public  interest.  Section  6(c)(3)(B) 
provides  that  a  national  securities 
exchange  may  examine  and  verify  the 
qualifications  of  an  applicant  to  become 
a  person  associated  with  a  member  in 
accordance  with  procedures  established 
by  the  rules  of  the  exchange,  and  may 
require  any  person  associated  with  a 
member,  or  any  class  of  such  persons, 
to  be  registered  with  the  exchange  in 
accordance  with  procedures  so 
established. 

The  Commission  believes  that 
revising  the  Series  8  Examination, 
Specifications  and  Content  Outline 
should  help  to  ensure  that  only  those 
securities  sales  supervisors  with  a 
comprehensive  knowledge  of  current 
Exchange  rules,  as  well  as  an 
understanding  of  the  Act,  will  be  able  to 
supervise  general  securities  branch 
offices  and  registered  representatives. 
The  Commission  believes  that  the 
revised  areas  covered  by  the 
Examination,  Specifications  and 
Content  Outline  are  appropriate  subject 
matters  and  include  a  sufficiently  broad 
range  of  topics  to  ensure  an  appropriate 
level  of  expertise  by  supervisors. 
Additionally,  the  revised  examination 
tests  relevant  subject  matters  in  view  of 
changes  in  applicable  laws,  rules, 
regulations,  products,  and  industry 
practices.  By  ensuring  this  requisite 
level  of  knowledge,  the  Phlx  can  remain 
confident  that  securities  sales 
supervisors  have  demonstrated  an 
acceptable  level.of  securities  knowledge 
to  carry  out  their  responsibilities. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder. 

IV.  Conclusion 

it  h  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,«  that  the 
proposed  rule  change  (File  No.  SR- 
Phlx-94-51)  is  approved  contingent 
upon  the  filing  of  the  E.xamination 
Specifications  and  Content  Outline  by 
the  other  appropriate  SROs  and  the 
approval  of  those  filings  by  the 
Commission. 

For  the  Ck)mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  94-29906  Filed  12-5-94;  8:45  am) 
BILLING  CODE  8010-01-M 


•15U.S.C.578s(b)(2)(198«). 
'  17  CFR  20O.3O-3(a)(12)  (1994). 
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DEPARTMENT  OF  STATE 
[Public  Notice  2125] 

Delegation  Of  Authority  215; 
Designation  and  Delegation  of 
Auttiority  Concerning  the 
Department's  Ethics  Program 

Pursuant  to  the  regulations  of  the 
Office  of  Government  Ethics,  5  C.F.R. 

2638.202,  and  under  the  authority 
delegated  to  me  under  Delegation  of 
Authority  No.  198  dated  September  16, 
1992, 1  hereby  designate  William  M. 
McQuade,  senior  Attorney  Adviser 
responsible  for  ethics,  as  the  Alternate 
Designated  Agency  Ethics  Official  for 
the  Department  of  State.  1  delegate  to 
him  the  duties  referred  to  in  Section 

2638.203,  to  be  carried  out  in 
conjunction  with  the  Designated  Agency 
Ethics  Official  of  the  Department. 

Dated:  November  9,  1994. 
Richard  M.  Moose, 
Under  Secretary  for  Management. 
[FR  Doc.  94-29979  Filed  12-5-04;  8:45  am| 
BILLING  CODE  4710-35-M 


[Public  Notice  2126] 


Delegation  of  Authority  No.  120-5; 
Procurement  Executive 

By  virtue  of  the  authority  vested  in 
me  by  Department  of  State' Delegation  of 
authority  No.  120-4  (59  FR  38022- 
38023)  and  in  order  to  implement  the 
Office  of  Federal  Procurement  Policy 
Act  (41  U.S.C.  414)  and  Executive  Order 
12931,  it  is  directed  as  follows: 

1.  Functions  Delegated  to  the 
Procurement  Executive 

I  hereby  delegate  to  the  Procurement 
Executive  authority  to: 

a.  Oversee  the  development  of 
procurement  goals,  guidelines,  and 
innovation; 

b.  Measure  and  evaluate  the 
performance  of  Department  contracting 
activities  against  stated  goals; 

c.  Advise  the  Assistant  Secretary  for 
Administration  whether  goals  are  being 
achieved; 

d.  Enhance  career  development  of  the 
procurement  work  force; 

e.  Promote  the  acquisition  of 
commercial  items  and  the  use  of 
simplified  acquisition  procedures,  to  the 
maximum  extent  practicable; 

f.  Issue  procurement  policies, 
procedures,  and  regulations  that,  where 
practicable,  rely  on  guiding  principles 
that  encourage  and  reward  innovation; 

g.  Provide  advice  and  guidance,  in 
consultation  with  the  Office  of  the  Legal 
Adviser  as  appropriate,  to  all 
Department  offices  and  to  diplomatic 


and  consular  posts  on  all  matters  of 
procurement  law  and  policy; 

h.  Make  determinations  and  findings 
or  justifications  and  approvals  and  take 
other  actions  as  are  deemed  consistent 
with  appHcable  policies,  procedures,  or 
regulations,  with  respect  to  procurement 
transactions,  except  where  such  actions 
are  required  by  law  or  regulation  to  be 
made  by  another  officer; 

i.  Appoint  contracting  officers; 

j.  Participate  in  the  development  of 
government-wide  acquisition  policies, 
regulations,  and  standards,  and 
represent  the  Department  on 
interagency  bodies  concerned  with 
acquisition  policies  and  procedures; 

k.  Select  and  designate  an 
independent  advocate  for  competition 
for  Department  of  State  acquisitions, 
and  provide  advice  and  counsel  to  such 
advocate  in  accordance  with  applicable 
laws  and  regulations; 

1.  Select  and  designate  a  task  and 
delivery  order  ombudsman  and  a 
Federal  Acquisition  Computer  Network 
(FACNET)  program  manager,  in 
accordance  with  the  Federal  Acquisition 
Streamlining  Act  of  1994; 

m.  Issue  policies,  procedures,  and 
regulations  governing  Federal  assistance 
(grants  and  cooperative  agreements); 
and 

n.  Appoint  grants  officers. 

2.  Re-Delegation 

The  Procurement  Executive  is 
authorized  to  redelegate  to  the 
employees  of  the  Department  anv  of  the 
authorities  or  fimctions.  delegated 
herein,  except  that  the  responsibility 
under  section  Ic  may  not  be 
redelegated.  Any  redelegation  mav 
include  authority  for  further 
redelegation. 

3.  General  Provisions 


Dated:  November  23, 1994. 
Patrick  F.  Kennedy, 

Assistant  Secretary  for  Administration. 
IFR  Doc.  94-29980  Filed  12-5-94:  8:45  a.iij 
BILUNG  CODE  4710-24-M 


a.  Any  official  actions  taken  within 
the  scope  of  this  delegation  taken  prior 
to  the  effective  date  hereof  by  officers 
duly  authorized  are  hereby  continued  in 
effect,  according  to  their  terms,  until 
modified,  revoked,  or  superseded  by 
action  of  the  Procurement  Executive  or 
other  officer  of  the  Department  acting 
under  authority  of  this  delegation. 

b.  All  authorities  delegated  herein 
shall  be  exercised  in  accordance  with 
the  applicable  limitations  and 
requirements  of  the  Federal  Acquisition 
RegulaUon  (48  CFR  Chapter  1)  and  other 
Federal  laws  and  regulations  regarding 
procurement  or  Federal  assistance. 

4.  This  delegation  supersedes 
Department  of  State  Delegation  No.  120- 
3  (51  FR  16768-16769)  dated  May  6, 
1986. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
[Summary  Notice  No.  PE-94-42] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  impro".  e 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of  " 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  rccrivcd 
must  identify  the  petition  docket 
number  involved  and  must  be  receive d 
on  or  before  December  26. 1994. 
ADDRESSES:  Send  comments  on  ar.v 
petition  in  triphcate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. .  800 

Independence  Avenue,  SVV., 
Wa^shington,  DC  20591 . 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (A(X-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  11.27  of 
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Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DCi  on  November 
'30.  1994. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  23147 

Petitioner:  Boeing  Commercial  Airplane 
Group 

Sections  of  the  FAR  Affected:  14  CFR 
91.515(a)(1)  (formerly  91.195(a)(1)) 

Description  of  Relief  Sought:  To  extend 
E.xemption  No.  4783,  as  anuended, 
which  allows  the  Boeing  Commercial 
Airplane  Group  to  continue  to 
conduct  noise  measurement  tests. 
Ground  Proximity  Warning  System 
research  and  development,  and  FAA 
certification  flight  tests  at  altitudes 
lower  than  1 ,000  feet  above  the 
surface  or  1,000  feet  from  any 
mountain,  hill,  or  other  obstruction  to 
night. 

Docket  No.:  27432 

i'etitioner:  Dornier  Luftfahrt  GmbH 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(c)(5) 

Description  of  Relief  Sought:  To  extend 
exemption  No.  5765,  as  amended, 
which  allows  Dornier  to  temporarily 
operate  the  328  aircraft  with  front  row 
passenger  seats  that  exceed  the 
maximum  HIC  requirements  of 
25.562(c)(5),  and.  subsequently,  to 
grant  a  permanent  e.xemption  from 
these  requirements. 

Docket  No.:  27801 

Petitioner:  Mr.  Steven  G.  Albert 

Sections  of  the  FAR  Affected:  14  CFR 
ria.:jo 

Description  of  Relief  Sought:  To  allow 
Mr.  Albert  to  receive  a  turboprop  class 
rating  on  your  FAA-issucd  flight 
engineer  certificate  without  being 
required  to  pass  a  practical  test 
administered  by  the  FAA  or  an  FAA- 
designated  examiner.  This  would  be 
based  on  the  following:  Mr.  Albert's 
successful  completion  of  U.S.  Air 
Force  flight  engineer  training  and  the 
FAA-adrhinistered  written  test,  his 
designation  from  the  Air  Force  as  a 
functional  flight  engineer,  and  his 
fuiftllment  of  the  aeronautical 
experience  requirements  of  §  63.37  of 
the  FAR. 

Docket  No.:  27875 

Petitioner:  Mr.  John  M.  Freebairn 

.Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  permit 
Mr.  Freebairn  to  serve  as  a  pilot  of  an 
aircraft  operated  under  part  121  of  the 
FAR  after  reaching  his  60th  birthday. 
Docket  No.:  27903 

'{'(•titioner:  Dry  Creek  Aviation 


Cree ; 


the  FAR  Affected:  14  CFR 
29(b)^)(i) 

of  Relief  Sought:  To  permit 
Aviation  to  continue  to 
inch  registration  marks  on 
lane  (serial  number  0739) 
manufactured  in  1976  by  the 
cs  Aircraft  Company  of 
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27944 

3aIloonacy,  Ltd. 
the  FAR  Affected:  14  CFR 

of  Relief  Sought:  To  allow 
:y  to  operate  a  mobile 
cpair  station,  without 

Balloonacy  to  estabhsh  a    " 

facility. 


27946 

Business  Air.  hic. 
the  FAR  Affected:  14  CFR 
\d  135.99(a) 

uf  Relief  Saught:'To  allow 
.^ir.  Inc.,  to  operate  Embracr 
rclaft  in  single  pilot,  cargo  only 
ops  under  instrument  flight 

ight  visual  flight  rules 
itilizing  an  autopilot.  . 

s  oFPctitions 


24800 
Tennessee  Air  Cooperative. 

the  FAR  Affiictcd:  14  CFR 


Dispositioi 

Docket  No 

Petitioner: 
Inc. 

Sections  o 
103.1(e)  1) 

Descriptio  i  of  Relief  Sought/ 
Disposit  on:  To  extend  E.xemption  No. 
5001.  as  amended,  which  allows 
Tenness  !e  Air  Cooperative.  Inc.,  to 
operate  lowered  ultralight  vehicles  at 
an  empt  •  weight  of  not  more  than  350 
pounds  o  accommodate  physically 
disablcc  persons. 

Grant.  A'oi  ember  15.  1994.  Exemption 
iVo.  500  C 

Docket  Nc  :  25892 

PetitioneriRoflectone  Training  Center — 
Dulles 

Sections  cillhc  FAR  Affected:  14  CFR 
61.55(b)  2)  61.56(g)(1);  61.57  (c)  and 
(d);  61.3  J  (c)(1)  and  (d);  61.63  (c)(2) 
and  (d)(  .]  and  (3);  61.65  (c),  (e)(2). 
(e)(3).  a  d  (g);  61.67(d)(2h  61.157  (d) 
(l)and   2)  and  (e)(1)  and  (2): 
'     61.191(< );  and  appendix  A  of  part  61 

Descriptio  i  of  Relief  Sought/ 
Disposil  on:  To  permit  Reflectone  to 
use  FA/  -approved  simulators  to  meet 
^     certain  I  light  experience  requirements 
of  part  C 1  of  the  FAR. 

Grant.  No  ember  16.  1994.  Exemption 
No.  511)0 

Docket  Nc  :  26898 

Petitioner  Continental  Micronesia.  Inc. 

Sections  a   the  FAR  Affected:  14  CFR 
121.343  c) 

Descriptic  i  of  Relief  Sought/ 

Disposi'  ion:  To  allow  Continental 


Micronesia,  Inc..  (CMI)  to  exercise  the 
privileges  of  Exemption  No.  5593,  as 
amended,  which  was  issued  to  the  Air 
Transport  Association  of  America 
(ATA)  from  §  121.343(c).  Exemption 
No.  5593.  as  amended,  permits 
member  carriers  of  ATA  to  operate. 
after  May  16, 1994,  under  an  FA.A- 
approved  Airplane  Retirement 
Schedule  until  December  31, 1998, 
"certain"  airplanes  that  do  not  have 
one  or  more  of  the  digital  flight  data 
recorders  (DFDR)  required  by 
§  121.343(c).  The  category  of  certain 

'   airplanes  covered  by  the  exemption 
are  State  2  airplanes  that  air  carriers 
plan  to  retire  rather  than  retrofit  with 
noise  abatement  equipment.  This 
exemption  may  not  be  used  to  delay 

_    DFDR  retrofit  for  Stage  3  airplanes. 
Also,  the  exemption  states  that  "Non- 
ATA  air  carriers  that  find  themselves 
in  a  similar  situation  may  petition  the 
FAA  for  coverage  under  this 
e.xemption." 

Grant.  November  18.  1904,  ExempUon 
No.  5593H 

Docket  No.:  269,17 

Petitioner:  C.A.E..  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d):  61.63  (c)(2) 
and  (d)  (2)  and  (3);  61.65  (c),  (e)(2). 
(c)(3).  and  (g);  61.67(d)(2);  61.157  (d) 
(1)  and  (2)  and  (e)  (1)  and  (2); 
61.191(c);  and  appendix  A  of  part  61 

Description  of  Relief  Sought/ 
Disposition:  To  permit  C.A.E..  Inc..  to 
use  F.-XA-approved  simulators  to  meet 
certain  flight  experience  requirements 
of  part  01  of  the  FAR. 

Grant,  November  16,  1904.  Exemption 
No.  5555.'\ 

Docket  No.:  26992 

Petitioner:  Continental  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d);  61.63  (c)(2) 
and  (d)  (2)  and  (3);  61.65  (c).  (e)(2). 
(e)(3).  and  (g);  61.67(d)(2);  61.157  (d) 
(1)  and  (2)  and  (c)  (1)  and  (2); 
61.191(c);  and  appendix  A  of  part  61 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Continental  to 
use  FAA-apprgved  simulators  to  meet 
certain  flight  experience  requirements 
of  part  61  oftheF.-\R. 

Grant.  November  16.  1904.  Exemption 
No.  5557A 

Docket  No.:  27205 

Petitioner:  Federal  Express  Corporation 

Sections  of  the  F.'KR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  any  part  135 
operator  to  operate  any  aircraft  owned 
and  leased  by  Federal  Express 
Corporation  without  complving  with 
§  135.143(c)(2)  of  the  FAR, ' 
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Grant.  November  18, 1994,  Exemption 
N0.5711C 

Docket  No.:  27841 

Petitioner:  Aircraft  Charter  Group,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.165(b)  (6)  and  (7) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Aircraft 
Charter  Group,  Inc.,  to  operate 
turbojet  aircraft  equipped  with  one 
high-frequency  (HF)  communication 
system. 

Grant,  November  9,  1994.  Exemption 
No.  5977 

Docket  No.:  27932 

Petitioner:  Mobil  Administrative 
Services  Company,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mobile  to 
operate  without  a  TSO-C112  (Mode 
S)  transponder  installed  on  its  aircraft 
operating  under  the  provisions  of  part 
135. 

Grant.  November  18,  1994,  E.xemption 
No.  5989 

[FR  Doc.  94-29900  Filf?d  K'-.'i-94;  S.Ar,  dm| 

BILLING  CODE  4910-1 3-M 


RTCA,  Inc.;  Special  Committee  185; 
Third  Meeting;  Aeronautical  Spectrum 
Planning  Issues 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisor}'  Committee  Act  (I'ul). 
L.  92-463,  5  U.S.C.  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
185  meeting  to  be  held  January  4-0. 
1995  starting  at  9:00  a.m.  Thn'mceting 
will  be  held  at  the  RTCA  Conference 
Room.  1140  Connecticut  Avenue.  N\V. 
Suite  1020,  Washington.  DC  20036. 

Agenda  will  be  as  follows: 

(1)  Administrative  remarks: 

(2)  General  introductions; 

(3)  Approval  of  agenda; 

(4)  Review  of  summary  of  the  second 
meeting  of  SC-1 85; 

(5)  Review  the  results  of  the  drafting 
group  of  the  whole  and  the  revised  work 
program; 

(6)  Presentations; 

(7)  Formation  of  working/drafting 
groups; 

(8)  Assign  tasks;  ' 

(9)  Other  business; 

(10)  Establish  agenda  for  next 
meeting; 

(11)  Date  and  place  of  next  meeting. 
Attendance  is  open  to  the  interested 

public  but  hmited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 


NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  DC.  on  November 
30. 1994. 

David  W.  Ford, 

Designated  Officer. 

IFR  Doc.  94-29991  Filed  12-5-94:  8:4.5  am) 

BILUNG  CODE  4910-13-M 


Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  49  CFR  Sections 
211.9  and  211.41.  notice  is  hereby  given 
that  the  Federal  Railroad 
Administration  (FRA)  has  received  from 
the  Burlington  Northern  Railroad  a 
request  for  waiver  of  compliance  with 
certain  requirements  of  the  Federal  mil 
safety  regulations.  The  petition  is: 
described  below,  including  the 
regulatory  provisions  involved,  t!ie 
nature  of  the  relief  being  requested  and 
the  petitioners  arguments  in  favor  of 
relief. 

Burlington  Northern  Railroad  (BN) 
(Waiver  Petition  Docket  Number  SA- 
04-10) 

The  BN  seeks  a  waiver  of  compliance 
from  certain  sections  of  the  Railroad 
Safety  Appliance  Standards  (49  CFR 
Part  231).  BN  requests  a  waiver  from  49 
CFR  231.4 — Fixed-end  low-side  gondola 
and  low-side  hopper  cars;  {a)(3)(ii) 
states:  "The  bralce  shaft  shall  be  located 
on  end  of  car,  to  the  left  of  and  not  more 
than  22-inches  from  center."  This 
regulation  has  been  applied  to  coiltni 
steel  cars  that  have  end  platforms, 
commonly  identified  as  a  coiled  steel 
gondola. 

BN  is  requesting  that  the  wording  be 
adopted  as  used  in  49  CFR  231.6— Flat 
cars  (S)(ii):  "The  brake  shaft  shall  be 
located  on  end  of  car  to  the  left  of 
center,  or  on  side  of  car  not  more  than 
36  inches  from  right-hand  end  thereof  ' 

BN  states  that  modern  flat  cirs, 
particularly  double  stack  cars,  have 
used  handbrakes  in  complete 
compliance  with  49  CFR  231.6(a)(3)(ii). 
which  locates  the  handbrake  lower  to 
the  ground  and  closer  to  the  side  sill 
than  allowed  by  other  specified  car 
types.  This  has  led  to  a  handbrake 
application  that  makes  it  possible  to 
apply  or  release  the  handbrake  from  the 
ground  when  the  car  is  stopped,  or 
while  riding  the  car  when  it  is  moving. 
Additionally,  coil  cars  have  been  built 
that  have  an  end  platform  and  appear 
similar  to  a  flat  car,  especially  toward 
the  end  of  the  car.  Historically,  the 
handbrake  has  been  mounted  to  the  end 


of  the  trough  bulkhead,  inboard  of  the 
end  platform.  This  requires  a  person  to 
climb  onto  the  car  to  operate  the 
handbrake.  At  this  location  the 
handbrake  is  very  susceptible  to  damage 
when  the  coils  are  loaded  into  the  car. 
By  lowering  the  handbrake  and  moving 
it  outboard  on  the  end  sill,  the 
handbrake  is  out  of  the  way  of  the 
loading  process  and  less  Ukely  to  be 
damaged.  The  BN  request  is  to  locate 
the  handbrake  on  the  end  sill  and 
toward  the  side  sill  in  excess  of  the  22- 
inches  from  the  cars  center  line  on  coil 
cars  having  platforms  with  a  AAR 
gondola  mechanical  designation.  This 
request  is  to  include  all  coil  cars 
equipped  with  end  platforms. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  b\ 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticip.itr 
.scheduling  a  public  hearing  in 
connection  with  these  proceedings  sliu  •■ 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an.opportunify  for  oral  comment.  I.hev 
should  notify  FRA,  in  writing,  before" 
the  end  of  the  comment  period  .-i:id 
specify  the  basis  for  their  request. 

AH  communications  concerning  ihc^*-^ 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  W;uv<  r 
Petition  Docket  Number  SA-94-10)  ami 
must  be  sub.mitted  in  triplicate  to  the 
Docket  Clerk.  Office  of  Chief  Couns*;). 
FRA.  Nassif  Building,  400  Seventh 
Street.  SW.,  Washington,  DC  205riO. 
Communications  received  before 
fanuar>'  13,  1995  will  be  considerot:  liv 
FRA  before  final  action  is  taken. 
Comments  received  after  that  dale  u  lil 
be  considered  as  far  as  practicable.  .-\i! 
written  communiciitions  concerninj; 
these  proceedings  are  availabJo  lur 
examination  during  regular  business 
hours  (9:00  a.m.-5:00  p.m.)  in  Room 
8201.  Nassif  Building,  400  Seventh 
Street  SW..  Washington,  DC  20500. 

Issued  in  Washington.  DCcnNovt:.  ' 
1094. 

Phil  Olckszv  k. 

Acting  Deputy  Associate  Adn:ir.)y!::.:  I  ■  -. 
Safety  Compliance  and  Program 
Implementation. 

IFR  Dor.  94-20897  Filed  12-5-94:  8:45  tr.i 
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Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Allentown- 
Bethiehem-Easton  International 
Airport,  Allentown,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Notice  of  Intent  to  Rule  on 
Application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 

application  to  use  the  revenue  from  a 
PFC  at  Allentown-Bethlehem-Easton 
International  Airport  under  the 
provisions  of  the  A\iation  Safety  and 

Capr.city  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  138  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

-DATES:  Comments  must  be  received  on 
or  before  January  5. 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  L.W.  Walsh,  Manager. 

'  Harrisburg  Airports  District  Office.  3911 
llartzdale  Drive;  Suite  1,  Camp  Hill, 
I'onnsylvania  17011 

In  addition,  on  copy  of  any  comments 
siihniitled  to  the  FAA  must  be  mailed  or 
tlolivercd  to  Mr.  George  F.  Doughty. 
E.xrcutive  Director  of  the  Lehigh- 
Northammpton  Airport  .-Xuthority  at  tlio 
following  address:  Lehigh- 
Norlha.Timpton  Airport  .Authority.  3311 
Airport  Road.  Allontown.  I'i;nnsvlvania 
1(U.()2 

.\ir  carriers  and  foreign  air  rurriurs 
m;iy  submit  copies  of  wrilton  comments 
previously  provided  to  the  Lehigh- 
Northammpton  Airport  Authority  under 
section  158.23  of  Fart  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  L.VV.  Walsh.  Manager.  Hrinisburg 
Airports  District  Office.  li'Jl  I  Hartzdali; 
Drive,  Suite  1.  Camp  Hill,  Pennsylvania 
17011  (717)  975-3423.  Th'j  application 
in;iy  bo  reviewed  in  person  al  this  same  - 
location. 

SUPPLEMENTARY  INFORMATION:  The  F.-V.\ 
propfiscs  to  rule  and  invites  public 
comment  on  thn  application  to  ust-  the 
njviiime  from  a  PFC  at  Allontown- 
Bethlehem-Easton  International  Airport 
luidfr  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990 '{Title  IX  of  the  Omnibus  Budget 
Rec«»nciliation  Act  of  1990)  (Public  law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  October  13, 1994,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  Lehigh-Northammpton  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Fart  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
January  21, 1995. 

The  following  is  a  brief  overview  of 
the  application. 
Level  of  the  proposed  FPC:  $3.00 


Proposed  :harge  effective  date: 
Novemler  1, 1992 

Proposed  :harge  expiration  date:  June 

30,  1991 
Total  estii  lated  PFC  revenue: 

S4,350,i  00 
Brief  desc  iption  of  proposed  project: 
— Satellit(  Terminal  Expansion 
Class  or  c  asses  of  air  carriers  wliich  the 

public  i  gency  has  requested  not  be 

require!   to  collect  PFCs:  Air  Taxi/ 

Comme  cial  Operators  Filing  FAA 

Form  II  00-31 

Any  pe  son  may  inspect  the 
applicatic  n  in  person  at  the  FAA  office 
listed  abo  .e  under  FOR  FURTHER 
INFORMATI 5N  CONTACT  and  at  the  TAA 
regional  /  irports  officelocated  at: 
Fitzgeralc  Federal  Building,  John  F. 
Kennedy  nternational  Airport,  Jamaica. 
New  Yorl,  11430. 

In  addii  ion.  any  person  may,  upon 
request,  ii  spect  the  application,  notice 
and  other  documents  germane  to  the 
applicatic  n  in  person  at  the  Lehigh- 
N'orthami  ipton  Airport  Authority. 

Jamaica,  New  York  State  on 

Spcra. 

n^cr.  Airports  Division.  Easturn 


Issuud  it 
Novumlicr 
Anthony  P 

Acting  Ml! 
Iif':^ioii. 
II-R  Doc.  9 
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Federal  F  ailroad  Administration 

Notice  of  Application  for  Approval  of 
Discontir  uance  or  Modification  of  a 
Railroad  >ignal  System  or  Relief  From 
the  Requ  rements  of  49  CFR  Part  236 


A|p 


Pursuant  to  49  CFR  Part  235  and  49 
26,  the  following  railroads 
ioned  the  Federal  Railroad 
nisi  -ation  (FRA)  seeking  approval 
di  continuance  or  modification 
lal  system  or  relief  from  the 
remi  tnts  of  49  CFR  Part  236  as 
I  elovv. 


Block  Si^al  Application  (BS-AP)-No. 
3334 


Applican  ::  Union  Pacific  Railroad 
Compa  ly,  Mr.  P.M.  Abaray,  Chief 

r-Signals/Quality,  1416  Dodge 
,  h>oih  1000,  Omaha,  Nebraska 


Pacific  Railroad  Company 
'  of  the  proposed 

and  removal  of  the 
.  on  the  single  track  Cedar 
Di  iwbridge.  milepost  34.9,  near 
Texas,  San  Antonio 
Subdivision,  Baytown  Branch; 
^consistin  » of  the  removal  of  signals  1.  2, 
3,  and  4. 


The  reason  given  for  the  proposed 
changes  is  that  present  traffic  does  not 
warrant  the  signal  system. 

BS-AP-No.  3335 

Applicant:  Norfolk  Southern 
Corporation,  Mr.  J.W.  Smith,  Chief 
Engineer — C&S,  Communication  and 
Signal  Department,  185  Spring  Street, 
SW.,  Atlanta,  Georgia  30303 
The  Norfolk  Southern  Corporation 
seeks  approval  of  the  proposed 
modification  of  the  signal  system,  on  the 
two  main  tracks,  at  the  East  End 
Blueficld  Yard  and  Allen  Street  Bridge, 
in  Blueficld,  West  Virginia,  on  the 
Pocahontas  District,  Pocahontas 
Division;  consisting  of  the 
discontinuance  and  removal  of  signals 
3633D  and  3634B,  the  relocation  of 
signal  3627.- and  the  modification  of 
signals  3636A,  3030B.  3633.\,  and 
3635.\  to  display  restricting. 

The  reason  given  for  the  proposed 
changes  is  to  improve  operations  and 
increase  efficiency. 

BS-AP-No.  3336 

-Applicants:  Springfield  Terminal 
Railway  Company  and  Boston  and 
Maine  Corporation,  Mr.  S.F.  Nevero, 
Vice  President  Engineering,  Iron 
Horse  Park.  North  Billerica. 
Massachusetts  01862 

The  Springfield  Terminal  Railway 
Company  and  Boston  and  Maine 
Corporation  (BM),  jointly  seek  approval 
of  the  proposed  discontinuance  and 
removal  of  the  traffic  control  system,  on 
the  single  main  track,  between  Eiist 
North  field,  Massachusetts.  CP  TD. 
milepost  49.67  and  Greenfield, 
Massachusetts.  CP  CPR-38,  milepost 
37.72,  on  the  BM  Connecticut  River 
Main  Lino,  and  operate  by  NOR.-\C  40ti 
Rules,  \'oice  Control  System. 

The  reason  given  for  the  proposed 
changes  is  that  the  formerly  operated 
passenger  service  and  through  freight 
trains  presently  operate  via  alternate 
routes. 

BS-AP-No.  3337 

Applicants:  Southern  Pacific  Lines.  Mr 
J. A.  Turner,  Engineer — Signals. 
Southern  Pacific  Building,  One 
Market  Plaza.  San  Francisco. 
CaUfornia  94105 

Atchison,  Topeka  and  Santa  Fe  Railway 
Company,  Mr.  W.S.  Seery.  Director 
Signal  Systems.  Communications  and 
Signal,  4501  Kansas  Avenue,  Kansas 
City,  Kansas  66106-1195 

Burlington  Northern  Railroad  Company. 
Mr.  William  G.  Peterson.  Director 
Signal  Engineering,  9401  Indian  Creek 
Parkway,  Overland  Park,  Kansas 
66210-2007 


62776 


Federal  Register  /  Vol.  59,  f^o.  233  /  Tuesday,  December  6,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  233  /  Tuesday.  December  b.  1994  /  Notices 


Southern  Pacific  Lines,  Atchison.- 
Topeka  and  Santa  Fe  Railway  Company, 
and  Burlington  Northern  Railroad 
Company  jointly  seek  approval  of  the 
proposed  conversion  of  the  manual 
interlocking  system  to  a  traffic  cxintml 
syst«m.  at  South  Denver,  milepost  WC- 
3.6,  near  Denver,  Colorado,  Rocky 
Mountain  Region.  Subdivision  1. 

The  reason  given  for  the  proposed 
changes  is  to  enhance  safety  by  having 
the  dispatcher  use  only  one  set  of 
operating  rules  for  the  territory  under 
his  control. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  st:i  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 
FRA.  400  Seventh  Street,  SW.. 
Washington,  DC  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  fisted  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  imable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

issued  in  Washington.  DC  on  Sowmlier  30, 
19«4. 

Phil  Olek&zyk. 

Acting  Deputy  Asaociale  Administrulur  for 

Softfly  Compliance  and  Program 

Implementation. 

IFR  Do»i  94-29898  Filed  12-5-04:  8:4.S  ami 

BiLUNG  CODE  4aio-oe-r 
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Ma.'itime  Administration 
[Docket  S-9161 


American  President  Lines,  Ltd; 
Application  for  a  Waiver  of  Section 
804(a)  of  ttte  Merchant  Marine  Act, 
1936,  as  Amended,  To  Permit  Foreign- 
Flag  Slot  Charters 

American  President  Lines.  Ltd.  (Ai»L). 
by  application  dated  November  21, 
1 994,  requests  waiver  of  the  provisions 
of  section  804  of  the  Merchant  Marine 
Act,  1936,  as  amended  (Act),  for  foreign- 
flag  slot  charters  by  APL  on  vessels  of 
Mitsui  O.S.K.  Lines,  Ltd.  (MOL). 
Nedlloyd  Lines  B.V.  (NLL).  and  Orient 
Overseas  Container  Line  Inc.  (OOCL) 
pursuant  to  APL's  participation  in  the 
Asia-Atlantic  Alliance  Agreement,  a 
reciprocal  slot  exchange  and 


coordinated  sailing  agreement, 
designated  Federal  Maritime 
Commission  (FMC)  No.  203-011467, 
and  in  a  Master  Slot  Charter  Agreement, 
both  betwreen  APL  and  MOL/NLL/ 
OOCL. 

The  geographic  scope  of  the  trade  in 
U.S.  foreign  commerce  of  the  Asia- 
Atlantic  Alliance  Agreement  is  between 
Japan,  Taiwan,  and  the  Pinang-Pusan 
range  in  continental  Asia  and  ports  on 
the  Atlantic  and  gulf  coasts  of  the 
United  States  via  the  Panama  Canal. 

The  geographic  scope  of  the  trade  in 
U.S.  foreign  commerce  of  the 
implementing  Master  Slot  Charter 
Agreement  is  between  Hong  Kong, 
Taiwan,  and  Japan  and  ports  on  the 
Atlantic  coast  of  the  United  Statp.s  and 
the  Caribbean  via  the  Panama  Canal. 
All-water  service  under  the  Agreement 
is  to  be  performed  entirely  with  vessels 
of  the  three  foreign  parties. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  Act  and  desiring  to  submit 
comments  concerning  the  application 
must  file  vtnitten  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  Room  7210,  Nassif 
Building,  400  Seventh  Street  SW.. 
Washington,  DC  20590  Comments  must 
be  received  no  later  than  5  p.m.  on 
December  20. 1994.  This  notice  is 
pubUsbed  as  a  matter  of  discretion  and 
publication  should  in  no  way  be 
considered  a  favorable  or  unfavorable 
decision  on  the  appfication,  as  filed  or 
as  may  be  amended.  The  Maritime 
Administrator  will  consider  any 
comments  submitted  and  take  surJi 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

(Catalog  of  Federal  I>om<>sti<  Assislanre 
Program  No.  20.804  (Operating-Diffewntial 
.Subsidies)). 

Dated:  Novwnber  30.  1994. 

By  order  of  the  Maritime  Admiuistnior. 
ioei  C.  Richard. 
Secretory. 
IFR  Doc  94-29924  Filed  12-5-94:  fl;45  am) 

BU.UNG  CODE  461»-«t-P 


Nationat  Highway  Traffic  Safety 

Administration 

[Docket  No.  94-«6;  Notice  2] 

Cooper  Tire  and  Rubber  Company; 
Grant  of  Petition  for  iSetermination  of 
Inconsequentiai  Noncompliance 

The  Cooper  Tire  and  Rubber 
Company  (Cooper)  of  Findlay.  Ohio, 
determined  that  some  of  its  tires  failed 


fo  comply  with  49  CFR  571.109.  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  109,  "New  Pneumatic  Tires,"  and 
filed  an  appropriate  report  pursuant  in 
49  CFR  Part  573,  "Defect  and 
Noncompliance  Reports."  Cooper  als«» 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  «f 
49  U.S.C.  Chapter  301-A4otor  V.-hi»;|p 
Safety"  on  the  basis  that  the 
noncompliance  is  inconsequential  fo 
motor  vehicle  safety. 

Notice  of  receipt  of  the  petition  w-is 
published  on  July  29.  1994,  and  an 
opportunity  was  afforded  for  rommenl 
(59  VK  38659).  This  notice  grants  the 
petition. 

Paragraph  S4  3|a)  of  FMVSS  No.  109 
specifies  that  each  tire  be  labeled  with 
"lojne  size  designation,  except  that 
equivalent  inch  and  metric  size 
designations  may  be  used." 

During  the  periods  of  the  8th  wet* 
through  the  18th  week  of  1994.  Coopt?r 
produced  8.097  175/70R13,  Cooper 
Sport  1000  Metric  GT,  polyester/steel 
belted,  tubeless,  black  sidewall.  radial 
tires  with  incorrect  size  designations. 
These  tires  were  incorrectly  stamped 
near  the  beads  with  a  designation  of 
175/75R13  in  characters  0.156  inch  in 
height,  whejeas  they  should  have  been 
stamped  175/70R13.  However,  the  tires 
are  correctly  labeled  with  175/70R13,  in 
characters  6.400  inch  high,  on  the  niid- 
sidewall  area.  Cooper  has  recovered 
1 .281  of  these  tires  to  correct  them  prior 
to  sale.  At  the  time  it  petitioned  Ibe 
agencv,  6.816  remained  unaccounted 
for. 

Cooper  supported  its  petition  for 
inconsequentiai  noncompliance  with 
the  following,  and  also  provided  mold 
stamp  drawings  which  show  the  two 
areas  on  each  side  of  the  subject  tires 
where  the  size  is  molded  inlp  them. 

The  tires  in  question  are  incorret  tly 
stamped  on  both  sides,  in  the  area  of  the 
sidewall  closest  to  the  bead,  with  the 
designation  1 75/75R13.  The  tires  are 
correctly  stamped  on  both  sides  in  the 
mid-sidewall  of  the  tire  with  the  corrw  t 
designation  175/70R13  in  characters 
0.400  inch  in  height.  In  addition,  each 
tire  contains  an  adhesive  paper  tread 
label  which  is  attached  to  the  tread  area 
of  each  tire  indicating  the  correct  .sizp  of 
175/70R13. 

The  mislabel  on  each  tire  is  incornti 
only  as  to  the  aspect  ratio  (or  series), 
that  is  75,  of  the  tire.  The  cross  section 
width  of  175,  the  designation  of  radial 
and  the  rim  diameter  of  13  are  all 
correct.  Also  the  maximum  load  and 
inflation  stampings  on  both  sidewalls  of 
each  tire  are  correct  for  a  175/70R13 
tire. 

Further,  a  175/75R13  [tirej  has  in-\;i 
been  pmdtM:ed  by  Cooper,  has  ne\tn 
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been  standardized  by  the  Tire  and  Rim 
Association,  and  to  the  best  of 
(Cooper's]  baowledge,  has  never  been 
produced  by  anyone,  therefore,  the 
possibility  of  misapplication  does  not 
exist. 

The  tires  produced  from  this  mold 
during  the  ^orementioned  time  period 
comply  with  all  other  requirements  of 
49  CFR  571. 

No  comments  were  received  on  the 
petition. 

The  mislabeled  aspect  ratio  does  not 
affect  the  ability  of  the  tire  to  be 
identified  in  the  event  of  a  recall.  It  has 
no  effect  upon  the  performance  of  the 
tire.  The  correct  aspect  ratio  appears 
elsewhere  on  the  tire,  on  both  sides,  and 
in  larger  characters.  This  minimizes  the 
presence  of  the  noncompliance. 
Moreover,  there  has  never  beeaa  175/ 
7513  tire  standardized  by  the  Tire  and 
Rim  Association,  nor  has  Cooper 
produced  one.  Therefore,  there  is  no 
possibility  of  misapplication. 

In  consideration  of  the  foregoing,  the 
Administrator  has  decided  that  Cooper 
has  met  its  burden  of  persuasion  and 
that  the  noncompUance  with  FMVSS 
No.  109  herein  described  is 
inconsequential  to  motor  vehicle  safety. 
Accordingly,  the  Administrator  exempts 
Cooper  from  the  notification 
requirements  of  49  U.S.C.  30118  and  the 
remedy  requirements  of  49  U.S.C. 
30120. 

(49  U.S.C.  30118.  30120;  delegations  of 
authority  at  49  CFR  1.50,  501.8). 
Issued  on:  November  30. 1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  94-29884  Filed  12-5-94;  8:45  am] 
MUMO  COOC  4910-«»-P 

pocket  No.  94-^;  Notice  2] 

First  Brands  Corporation,  Grant  Of 
Petition  For  Determination  Of 
Inconsequential  Noncompliance 

First  Brands  Corporation  (FBC)  of 
Danbury.  Connecticut  determined  that 
some  of  its  brake  fluid  failed  to  comply 
with  49  CFR  571.116.  Federal  Motor 
Vehicle  Safety  Standard  No.  115, 
"Motor  Vehicle  Brake  Fluids,"  aiid  filed 
an  appropriate  report  pursuant  to  49 
CFR  Part  573.  FBC  also  petitioned  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  N.ational 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq]  (now  49  U.S.C. 
30118  and  30120)  on  the  basis  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  April  7, 1994,  under  the 
designation  of  Docket  No.  94-19,  and  an 


opportimi  ty  afforded  for  comment  (59 
PR  16685J.  On  April  26, 1994,  the 
docket  wj  5  redesignated  94-22  (59  FR 
21800).  T  lis  notice  grants  the  petition. 

Paragra  )h  S5 . 1 . 7 ,  Fluidity  and 
Appearai  ce  at  Low  Temperature,  of 
Standard  '4o.  116  states: 

When  b  rake  fluid  is  tested  according 
to  S6.7,  at  the  storage  temperature  and 
for  the  sto  rage  times  given  in  Table  II — 

(a)  The  luid  shall  show  no  sludging, 
sediment)  tion,  crystallization,  or 
stratiHcat  on; 

(b)  Upo  1  inversion  of  the  sample 
bottle,  the  time  required  for  the  air 
bubble  to  [ravel  to  the  top  of  the  fluid 
shall  not  (  xceed  the  bubble  flow  times 
shown  in  Fable  II;  and 

(c)  On  \  rarming  to  room  temperature, 
the  fluid  shall  resume  the  appearance 
and  fluidky  that  it  had  before  chilling^ 

Table  II  of  S5. 1.7  states  that  when  me 
brake  flui  1  is  stored  at  -  40°  ±  2"  C.  for 
144  hours  ±  4.0  hours,  the  maximum 
bubble  flc  w  time  is  10  seconds.  When 
stored  at   -  50°  ±  2°  C.  for  6  hours  ±  0.2 
hours.  th«  maximum  bubble  flow  time 
is  35  seco  ids. 

NHTSi^  notified  FBC  that  a  sample  of 
Prestone  Brake  Fluid,  AS-400.  failed  to 
meet  the  MO-crystallization  requirements 
of  S5.1.7  t^JHTSA  file  NCI  3293).  FBC's 
initial  investigation  determined  that  the 
brake  fluill  was  packaged  on  May  4, 
1993,  at  itp  subsidiary,  Paulsboro 
Packaginj ,  Inc.,  and  that  the  fluid  was 
manufact  ired  by  Union  Carbide 
Corporati  >n  (UCC)  and  identified  as 
UCC's  P\  6060,  lot  #  0319083.  FBC 
further  sti  ted: 

All  (of  \  le]  product  in  FBC's 
distributii  in  system  packaged  from  the 
specific  h  t  #  0319083  was  placed  on 
hold  and  ill  packaging  of  Brake  Fluid 
PM6060  was  ceased  pending  a  full 
investigat  on  and  implementation  of 
corrective  measures. 

FBC  pn  iduced  202.704  units  (12.0 
fl.oz.)  froi  1  lot  #  0319083,  and  currently 
has  61,75  !  units  on  hold  at  various 
warehous  ;s. 

Based  (  n  review  of  all  data  and 
consultat  on  with  UCC,  it  is  FBC's 
opinion  t  lat  the  noncompliance  will  not 
affect  pro  luct  performance  in  a  motor 
vehicle  oi  create  a  safety  concern. 

FBC  is  ecommending  that  no  recall  of 
[the]  prot  uct  outside  of  FBC's 
distributi  »n  system  be  made.  It  is 
further  re  ;ommended  that  the  product 
in  invent  ry  (61,752  units)  also  be 
released  nr  sale. 

FBC  ah  D  stated  that  it  has  elected  to 
convert  t(  an  alternative  UCC  brake 
fluid  idei  tified  as  PM6340,  which  has  a 
freeze  po  nt  of  -  65°  C,  and  will 
provide  a  i  added  margin  to  meet  the 
requirements  of  S5.1.7.  Standard  No. 
116. 


In  support  of  its  petition,  FBC 
attached  a  letter  from  UCC,  dated 
January  17, 1994.  The  UCC  letter 
describes  the  results  of  tests  it 
performed  on  samples  of  the 
noncompliant  brake  fluid: 

Specifically  with  regard  to  the  DOT 
"Fluidity  and  Appearance  at  Low 
Temperature"  test  (FMVSS  116,  Section 
5.1.7),  Union  Carbide  Corporation,  using 
the  DOT  FMVSS  116  procedure, 
performed  the  test  at  -  40°  C  for  6  days 
(144  hours]  and  -  50°  C  for  6  hours. 
Following  completion  of  the  tests: 
at  -  40°  C  for  6  days,  the  sample  passed 
all  requirements.  The  sample  met  the 
requirements  for  appearance  at  low 
temperature,  bubble  travel  time  and 
room  temperature  appearance-fluidity 
properties. 
-  at  -  50°  C  for  6  hours,  the  sample 
passed  the  requirements  of  bubble 
travel  time  and  room  temperature 
appearance-fluidity  properties.  Upon 
completion  of  the  6  hours  at  -  50°  C, 
some  crystallization  was  noted  in  the 
sample. 
— attempts  were  made  to  isolate  the 
crystallized  material.  It  was  a  soft, 
non-abrasive  gel  that  was  difficult  to 
isolate  as  it  flowed  with  the  brake 
fluid. 

Union  Carbide  Corporation  also 
conducted  the  test  of  FMVSS  116. 
Section  5.1.7  on  the  sample  with 
rigorous  temperature  control  at  -  49°  C 
±  2°  C  to  more  closely  reaUze  the  -  48° 
C  limit  of  the  test's  specified 
temperature  range  (Section  5.1.7  test 
parameter:  -  50°  C  *  2°  C).  The  sample 
was  clear,  showed  no  crystals,  had  a 
bubble  travel  time  of  approximately  5 
seconds  and  regained  its  appearance 
and  fluidity  at  room  temperature.  These 
results  were  confirmed  by  a  second  run 
at  the  same  conditions. 

The  Pour  Point  of  the  sample  was 
measured  according  to  the  method  of 
ASTM  D97.  (The]  lowest  temperature  at 
which  movement  in  the  liquid  could  be 
observed  was  determined  to  be  -  62  °C. 

From  the  results  obtained  and 
observations  made,  we  are  confident 
that  this  brake  fluid  will  perform  and 
provide  braking  under  the  low 
temperature  conditions  of  the  FMVSS 
116  standard,  section  5.1.7  and  offer  the 
following  reasons  in  support  of  this: 
—The  fluid  passed  the  -  40  °C/6  day 

fluidity  and  appearance  test. 
— The  fluid  showed  appropriate 

viscosity  at  low  temperature  ( -  40  °C). 
— The  fluid  showed  appropriate 
viscosity  at  -  50  °C  (bubble  travel 
time  of  (approximately]  5  seconds 
against  a  requirement  of  35  seconds 
[maximum]). 
— Any  crystallization  obser\'ed  was  a 
soft,  non-abrasive  gel  that  flowed  with 
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the  brake  fluid.  Further,  the 
phenomenon  is  fully  reversible. 
— ^The  Pour  Point  of  the  sample  was 
measured  as  -  62  °C. 

No  comments  were  received  on  thn 
petition. 

The  agency  has  reviewed  FBC's 
petition  and  supporting  data.  In  two  of 
UCC's  low  temperature  tests  of  the 
noncompliant  fluid  there  was  no 
crystallization;  however,  in  another  test, 
five  crystals  were  formed.  The 
crystallization  was  described  as  "a  soft 
non-abrasive  gel."  As  such,  it  appears 
similar  to  the  "slush-like 
crystallization"  which  occurred  in  Dow 
Coming's  fluid.  As  Dow  Coming 
persuasively  argued,  this  type  of 
crystallization  will  readily  disperse 
under  slight  agitation  or  warming  and 
will  not  adversely  affect  brake  system 
performance.  In  contrast  are  crystals 
that  are  either  water-based  ice,  abrasive, 
or  have  the  potential  to  clog  brake 
system  components.  NHTSA  accepted 
the  distinction  and  granted  the  petition 
(59  FR  52582).  In  its  view,  the  same 
conclusion  is  sustainable  in  this  case. 

In  consideration  of  the  foregoing,  the 
Administrator  has  decided  that  FBC  has 
met  its  burden  of  persuasion  and  that 
the  noncompliance  with  Standard  No. 
1 16  herein  described  is  inconsequential 
to  motor  vehicle  safety.  Accordingly,  the 
Administrator  exempts  FBC  from  the 
notification  requirements  of  49  U.S.C. 
30118  and  the  remedy  requirements  of 
49  U.S.C.  30120.  However,  granting  of 
FBC's  petition  does  not  constitute  an 
exemption  from  49  U.S.C  30112(a),  the 
prohibition  against  offering  for  sale, 
selling,  and  introducing  into  interstate 
commerce  motor  vehicle  equipment  that 
does  cot  meet  all  applicable  Federal 
motor  vehicle  safe^  standards.  Thus, 
FBC  cannot  release  the  61,752  units  in 
inventory  for  sale  ia  the  United  Stales, 
and  must  dispose  of  the  noncompUant 
fluid  in  a  manner  that  does  not  violate 
49  U.S.C  30112(a). 

(49  U.S.C.  30118.  30120;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8). 

Issued  on:  November  30, 1994. 
Bajry  Felrks, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  94-29883  Filed  12-5-94;  8:45  ani| 
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ACnON:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1990 
Mercedes-Benz  190E  passenger  cars  are 
eligible  for  importation. 


SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1990  Mercedes- 
Benz  190Ethat  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  ehgible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  January  5. 1995. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  niunber, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm] 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c){3)(A)(i)a)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  \vith 
NHTSA  pursuant  lo  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 


petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 

for  importation.  The  agency  then 
pubhshes  this  decision  in  the  Federal 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  ( "G&K") 
(Registered  hrporter  90-007)  has 
petitioned  NHTSA  to  decide  whether 
1990  Mercedes  Benz  190E  (Model  ID 
201.036)  passenger  cars  are  eligible  for 
importation  into  the  United  States.  Th»? 
vehicle  which  G&K  believes  is 
substantially  similar  is  the  1990 
Mercedes-Benz  190E  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer,  Daimler  Benz  A. C, 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.  S.  certified  1990 
Mercedes-Benz  'l90E  to  its  U.S.  certifi»?d 
counterpart,  and  found.the  two  vehicles 
to  be  substantially  similar  with  respkect 
to  compliance  writh  most  Federal  motor 
vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-US.  certify  1990  Mercedes- 
Benz  190E,  as  originally  manufacturnd. 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  counterpart,  or  is 
capable  of  being  readily  altered  lo 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  thai 
the  non-U.S.  certified  1990  Mercedes- 
Benz  190E  is  identical  to  its  U.S. 
certified  counterpart  with  respect  to 
compliance  with  Standards  Nos.  102 
Tmnsmission  Shift  Lever  Sequence 
'  '  *.  103  Defrosting  and  Defogging 
Systems.  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Broke 
Systems,  106  Brake  Hoses.  107 
Reflecting  Surfaces,  109  New  Pneuawdu 
Tires,  113  Hood  Latch  Systems,  116 
Brake  Fluid.  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact.  202  Head  Restrainta. 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Malehnls, 
207  Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windsineld 
Retention.  216  Roof  Crush  Resistance, 
and  219  Windshield  Zone  Intrusion. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  placement  of  a  seat  belt 
warning  symbol  on  the  seat  belt  WMcaing 
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lamp:  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  sealed  beam 
headlamps  and  front  sidemarkers;  (b) 
installation  of  U.S.-model  taillamp 
lenses  which  incorporate  rear 
sidemarkers:  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror 
replacement  of  the  convex  passenger 
side  rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 

Standard  No.  115  Vehicle     ' 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components: 
installation  of  U.S.-model  rear  door 
locks. 

Standard  No.  208  Occupant  Crash 
Protection:  installation  of  a  seat  belt 
warning  buzzer.  The  petitioner  claims 
that  the  vehicle  is  equipped  with  Type 
2  seat  belts  in  all  seating  positions  that 
conform  to  the  standard.  Addition? '1v, 
the  petitioner  claims  that  the  vehicle  is 
equipped  with  an  air  bag  and  knee 
bolster  that  conform  to  the  standard's 
requirements  for  passive  restraints. 

Standard  No.  214  Side  Door  Strength: 
installation  of  reinforcing  beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister.,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  non-U. S.  certified 
1990  Mercedes-Benz  190E  must  be 
reinforced  to  comply  with  the  Bumper 
Standard  found  in  49  CFR  Part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  niunber  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109. 400  Seventh  Street.  S.W.. 
Washington.  DC  20590.  It  is  requested 


but  not  re<  uired  that  10  copies  be 
submitted 

All  com  nents  received  before  the 
close  of  bi  siness  on  the  closing  date 
indicated  fibove  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  ifce  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  ( omments  filed  after  the 
closing  dale  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
wall  be  pu  ilished  in  the  Federal 
Register  p  irsuant  to  the  authority 
)elow. 


indicated 

Authorit ' 

(b)(1):  49 
at  49  CFR 


C'R 


•:  49  U.S.C.  30141(a)(1)(A)  and 
593.8;  delegations  of  authority 
and  501.8. 


1  50 

Issued  01 :  December  1, 1994. 
WUliam  A.  Boehly, 

Associate  /  dministrator  for  Enforcement. 
[FR  Doc.  9^  -29996  Filed  12-5-94;  8:45  am) 
BtujNO  coo :  4no-s*-M 
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Notice  Of  Receipt  of  Petition  for 
Decision  <  hat  Nonconforming  1992 
Mercedes  Benz  260E  Passenger  Cars 
Are  Eligifa  e  for  Importation 


AGENCY 

Safety 

ACTION:  N<)tice 

decision 

Mercedes 

eligible 


fo: 


^  ational  Highway  Traffic 
Adininistration,  DOT. 

e  of  receipt  of  petition  for 
lai  nonconforming  1992 
Benz  260E  passenger  cars 
:  importation. 


are 


SUMMARY:  This  notice  aimounces  receipt 
by  the  Nai  ional  Highway  Traffic  Safety 
Administi  ation  (NHTSA)  of  a  petition 
for  a  decision  that  a  1992  Mercedes- 
Benz  260H  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  iis  eligible  for  importation  into 
the  United  States  because  (1)  It  is 
substantially  similar  to  a  vehicle  that 
was  origidally  manufactured  for 
importation  into  and  sale  in  the  United 
States  an(  that  was  certified  by  its 
manufacti  irer  as  complying  with  the 
safety  stai  dards,  and  (2)  it  is  capable  of 
being  rea(  ily  altered  to  conform  to  the 
standards 


DATES: 
on  the 


Th3 


pel  it 


AODRESSE  i: 
the  docke 
and  be 
Room 
Safety 
SW., 

hours  are 
FURTHER 


FOR 

Ted  Bayl 
Compl 


lan  :e 


closing  date  for  comments 
ion  is  January  5, 1995. 

:  Comments  should  refer  to 
number  and  notice  number, 
submitted  to:  Docket  Section, 

,  National  Highway  Traffic 
Adininistration,  400  Seventh  St. 
Was  lington,  DC  20590.  [Docket 
rom  9:30  a.m.  to  4  p.m.] 
INFORMATION  CONTACT: 
.  Office  of  Vehicle  Safety 
,  NHTSA  (202-366-5306). 


SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3){A)(i)(l)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether,the  vehicle  is  eligible 
for  importation.  Tne  agency  then 
publishes  this  decision  in  the  Federal 
RfHpster. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  No. 
R-90-009)  has  petition  NHTSA  to 
decide  whether  1992  Mercedes-Benz 
260E  (Model  ID  124.026)  passenger  cars 
are  eligible  for  importation  into  3ie 
United  States.  The  vehicle  which 
Champagne  believes  is  substantially 
similar  is  the  1992  Mercedes-Benz  300E. 
Champagne  has  submitted  information 
indicating  that  Daimler  Benz  A.G.,  the 
company  that  manufactured  the  1992 
Mercedes-Benz  300E,  certified  that 
vehicle  as  conforming  to  all  applicable 
Federal  motor  vehicle  safety  st^dards 
and  offered  it  for  sale  in  the  United 
States. 

The  petitioner  contends  that  it 
carefully  compared  the  260E  to  the 
300E,  and  found  the  two  models  to  be 
substantially  similar  with  respect  to 
compliance  with  most  applicable 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  1992  model  260E, 
as  originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  maimer  as  the 
1992  model  300E  that  was  offiered  for 
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sale  in  the  United  States,  or  is  capable 
of  being  readily  altered  to  conform  to 
those  standards. 

Specifically,  the  petitioner  claims  that 
the  1992  model  260E  is  identical  to  the 
certified  1992  model  300E  with  respect 
to  compUance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence  .  .  ., 

103  Defrosting  and  Defogging  Systems, 

104  Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires.  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials.  207  Seating  Systems, 
209  Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages.  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  1992  model  260E  complies  with  the 
Bumper  Standard  found  in  49  CFR  Part 
581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps;  (b)  installation  of 
U.S.-model  front  and  rear  sidemarker/ 
reflector  assembles;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (d) 
installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirrors: 
replacement  of  the  convex  passenger 
side  rearview  mirror. 

Standard  No.  114  Theft  Protection: 
installation  of  a  buzzer  microswitch  and 
a  warning  buzzer  in  the  steering  lock 
assembly. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 


reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  uindow 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components: 
replacement  of  the  rear  door  locks  and 
locking  buttons  with  U.S.-model  parts. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  beh  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  installation  of  a  factory- 
supplied  knee  bolster  to  augment  the 
vehicle's  passive  restraint  system.  The 
petitioner  states  that  the  remaining 
components  of  the  vehicle's  passive 
restraint  system,  consisting  of  a  driver's 
side  air  bag,  control  unit,  and  sensor, 
have  part  numbers  identical  to  those 
found  on  the  U.S.  certified  1992  model 
300E.  The  petitioner  further  states  that 
the  1992  model  260E  is  equipped  at  its 
two  front  seating  positions  with 
combination  lap  and  shoulder  belts  that 
adjust  by  means  of  an  automatic 
retractor  and  release  by  means  of  a 
single  push  button,  and  that  it  is 
equipped  with  combination  lap  and 
shoulder  belts  with  a  single  button 
release  at  its  rear  outboard  seating 
positions,  and  with  a  lap  belt  at  its  rear 
center  seating  position. 

Standard  No.  214  Side  Door  Strength: 
installation  of  reinforcing  beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  niunber  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  S.W., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 


Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 
WilUam  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
(FR  Doc.  94-29997  Filed  12-5-94;  8:45  ami 
BILUNQ  CODE  4t1fr-6MII 


Research  and  Special  Programs 
Administration 

pocket  No.  PS-94-1W;  Notice  1J 

Transportation  of  Natural  and  Other 
Gas  by  Pipeline  Tensile  Properties  of 
Unknown  Steel  Pipe,  Grant  of  Waiver; 
Amoco  Pipeline  Co. 

Amoco  Pifjeline  Company  (Amoco) 
petitioned  the  Research  and  Special 
Programs  Administration  (RSPA)  for  a 
waiver  from  compliance  with  a  pipeline 
safety  standard  regarding  determination 
of  tensile  properties  of  unltnown  steel 
pipe  (49  CFR  192.107(b)(1)).  This 
standard  provides  certain  methods  of 
establishing  the  yield  strength  of  pipe 
that  is  manuiactured  in  accordance  with 
a  specification  not  fisted  in  Section  I  of 
Appendix  B  to  Part  192  or  whose 
specification  or  tensile  properties  are 
unknowm.  This  petition  apphes  to 
approximately  35  miles  of  16  inch 
pipeline  in  the  State  of  Missouri. 

Amoco  requested  the  waiver  for  a 
section  of  pipeline  that  is  being 
converted  from  liquid  to  natural  gas 
service.  The  pipeline  is  composed  of  17 
miles  of  0.250  inch  wall  thickness,  A.O. 
Smith  electric  weld  pipe,  constructed  in 
1948  and  18  miles  of  0.281  inch  wall 
thickness.  National  seamless  pipe, 
constructed  in  1952.  Although  it  is 
beheved  that  both  sections  consist  of 
Grade  B  pipe,  no  documentation 
verifying  this  is  available.  Hazardous 
liquids  were  transported  through  this 
line  until  1993.  when  it  was  purged 
with  inert  nitrogen  gas.  The  pipeline, 
which  was  internally  inspected  in  1988, 
has  not  been  hydrostatically  tested. 

The  petition  requests  that  the  tensile 
strength  determination  procedures 
contained  in  Section  II-D  of  Appendix  B 
to  Part  192,  as  referenced  in  49  CFR 
192.107(b)(1),  be  waived  in  favor  of  the 
tensile  strength  determination  methods 
contained  in  49  CFR  Part  195.5(a)(1) 
with  consideration  to  applicable  class 
location  factors  contained  in  49  CFR 
192.111.  Furthermore,  the  petition  states 
that  the  maximum  allowable  operating 
pressure  (MAOP),  will  be  estabUshed  by 
reducing  the  test  pressure  as  required  by 
49  CFR  192.619(a)(2)(ii)  for  the  class 
location.  A  recent  amendment  to  49  CFR 
Part  195.5(a).  Docket  PS-127; 
Amendment  195-52.  allows 
determination  of  design  pressure  by 
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pressure  testing  a  hazardous  liquid 
pipeline  to  yield  in  accordance  with 
ASME  B31.8.  Appendix  N.  The  design 
pressure  is  calculated  as  eighty  percent 
of  the  yield  strength,  as  determined  by 
the  pressure  test. 

In  an  August  31, 1992.  Notice  of 
Proposed  Rulemaking,  Docket  PS-124; 
Notice  1.  RSPA  proposed  similar 
arnendments  to  49  CFR  192.14(a)(1). 
Since  RSPA  has  received  no  comments 
opposing  the  rulemaking  and  a  rule 
change  is  forthcoming.  RSPA,  by  this 
order,  finds  that  the  requested  waiver  of 
49  CFR  192.107(b)(1)  is  appropriate  and 
is  not  inconsistent  with  pipeline  safety. 
Therefore,  Amoco  Pipeline  Company's 
petition  for  waiver  from  compliance 
with  49  CFR  192.107(b)(1)  is  granted, 
effective  December  12, 1994. 

Issued  in  Washington,  DC  on  November  28. 
1994. 

George  W.Taley,  Jr., 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  94-29998  Filed  12-5-94:  8:45  am] 

BtLUNO  COOE  4»1»-aO-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Advisory  Committee  on  Trade  Policy 
and  Negotiations 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  of  closed  meeting.  The 

December  6, 1994  meeting  of  the 

Advisory  Committee  on  Trade  Policy 

and  Negotiations  will  be  closed  to  the 

public. 

SUMMARY:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  i)olicy. 
Pursuant  to  Section  2155(f)(2)  of  Title 
19  of  the  United  States  Code,  I  have 
determined  that  this  meeting  w^ill  be 
concerned  with  matters  the  disclosure 
of  which  would  seriously  compromise 
the  development  by  the  United  States 
Government  of  trade  policy,  priorities, 
negotiating  objectives  or  bargaining 
positions  with  respect  to  the  operation 
of  any  trade  agreement  and  other 
matters  arising  in  connection  with  the 
development,  implementation  and 
administration  of  the  trade  policy  of  the 
United  States. 

DATES:  The  meeting  is  scheduled  for 
December  6. 1994.  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Four  Seasons  Hotel,  unless 
otherwise  notified. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michaelle  Burstin.  Director  of  Public 
Liaison.  Office  of  the  United  States 


i  Rej  re; 


Trade 

of  the  President 

Michael  K4ntor, 

United  i 

!FR  Doc.  94-301 

BILLING  coo 


sentative.  Executive  Office 
at  (202)  395-6120. 


Trade  Representatiye. 

14  Filed  12-5-94:  8:45  am] 
3190-01-M 


DEPARTI  lENT  OF  VETERANS 
AFFAIRS 

Cost-of-L  ving  Adjustments  and 
Headstcnb  or  Marker  Allowance  Rate 

AGENCY:  E  epartment  of  Veterans  Affairs. 
ACTION:  N  )tice. 


summary:  As  required  by  law.  the 
Departme  it  of  Veterans  Affairs  (VA)  is 
hereby  giving  notice  of  cost-of-living 
adjustmeflts  (COLAs)  in  certain  benefit 
rates  and  ncome  limitations.  These 
COLAs  af  ect  the  pension  and  parents' 
dependen  :y  and  indemnity 
compensa  tion  (DIC)  programs.  These 
adjustmei  ts  are  based  on  the  rise  in  the 
Consume)  Price  Index  (CPI)  during  the 
one-year  seriod  ending  September  30. 
1994.  VA  |s  also  giving  notice  of  the 
maximum  amoimt  of  reimbursement 
that  may  be  paid  for  headstones  or 
markers  p  iirchased  in  lieu  of 
Govemmi  nt-fumished  headstones  or 
markers  ii  i  Fiscal  Year  1995  which 
began  on  i  Dctober  1, 1994. 
DATES:  Th  Bse  COLAs  are  effective 
Decembei  1. 1994.  The  headstone  or 
marker  all  owance  rate  is  effective 
October  Ij  1994. 

FOR  FURTiIeR  INFORiyUTION  CONTACT: 
Paul  Trovjbridge,  Consultant, 
Regulations  Staff.  Compensation  and 
Pension  Service  (21  IB).  Veterans 
Benefits  Administration,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  WaAington,  DC  20420.  (202)  273- 
7210.        I 

SUPPLEMEIITARY  INFORMATION:  Under  38 
U.S.C.  23tt6(d),  VA  may  provide 
reimbursonent  for  the  cost  of  non- 
Govemmint  headstones  or  markers  at  a 
rate  equaljto  the  actual  cost  or  the 
average  actual  cost  of  Government- 
furnished  headstones  or  markers  during 
the  fiscal  rear  preceding  the  fiscal  year 
in  which  he  non-Government 
headstont  or  marker  was  purchased, 
whicheve  •  is  less. 

Section  8041  of  Pub.  L.  101-508 
amended  J8  U.S.C.  2306(d)  to  eliminate 
the  paymi  nt  of  the  monetary  allowance 
in  lieu  of  /A-provided  headstone  or 
marker  fo  deaths  occurring  on  or  after 
Novembei  1. 1990.  However,  in  a 
precedeni  opinion  (O.G.C.  Prec.  17-90), 
VA  Gener  il  Counsel  held  that  there  is 
no  limitat  on  period  applicable  to 
claims  foi  benefits  under  the  provisions 
of38U.S,:.  2306(d). 


The  average  actual  cost  of 
Government- furnished  headstones  or 
markers  during  any  fiscal  year  is 
determined  by  dividing  the  sum  of  VA 
costs  during  that  fiscal  year  for 
procurement,  transportation.  Office  of 
Memorial  Programs  and  miscellaneous 
administration,  inspection  and  support 
staff  by  the  total  number  of  headstones 
and  markers  procured  by  VA  during  that 
fiscal  year  and  rounding  to  the  nearest 
whole  dollar  amount. 

The  average  actual  cost  of 
Government-furnished  headstones  or 
markers  for  Fiscal  Year  1994  under  the 
above  computation  method  was  SlOO. 
Therefore,  effective  October  1, 1994,  the 
maximum  rate  of  reimbursement  for 
non-Government  headstones  or  markers 
purchased  during  Fiscal  Year  1995  is 
$100. 

Cost-of-Living  Adjustments 

Under  the  provisions  of  38  U.S.C. 
5312  and  section  306  of  Pub.  L.  95-588. 
VA  is  required  to  increase  the  benefit 
rates  and  income  limitations  in  the 
pension  and  parents'  DIC  programs  by 
the  same  percentage,  and  effective  the 
same  date,  as  increases  in  the  benefit 
amounts  payable  under  title  II  of  the 
Social  Security  Act.  The  increased  rates 
and  income  Umitations  are  also  required 
to  be  published  in  the  Federal  Register. 

The  Social  Security  Administration 
has  armounced  that  Uiere  will  be  a  2.8 
percent  cost-of-living  increase  in  social 
security  benefits  effective  December  1. 
1994.  Therefore,  applying  the  same 
percentage,  the  following  increased 
rates  and  income  limitations  for  the  VA 
pension  and  psirents'  DIC  programs  wall 
be  effective  December  1 ,  1994: 

Table  i  .—Improved  Pension 

Maximum  annual  rates: 

(1)  Veterans  pefmanently  and  totally  dis- 
abled (38  U.S.C.  1521): 

Veteran  with  no  dependents.  S8.037 
Veteran  with  one  dependent,  $10,527 
For  each  additional  dependent,  SI, 368 

(2)  Veterans  In  need  of  aid  and  attend- 
ance (38  U.S.C.  1521): 

Veteran  with  no  dependents.  Si2,855 
Veteran  with  one  dependent.  Si  5.345 
For  each  additional  dependent,  Si  .368 

(3)  Veterans  who  .are  housebound  (38 
U.S.C.  1521): 

Veteran  with  no  dependents,  $9,824 
Veteran  with  one  dependent,  S^2,313 
For  each  additional  dependent.  Si  .368 

(4)  Two  veterans  married  to  one  an- 
other, combined  rates  (38  U.S.C. 
1521): 

Neither  veteran  in  need  of  aid  and  at- 
tendance or  housetx)und.  S10,52Z 

Either  veteran  in  need  of  aid  and  at- 
tendance. $15,345 

Both  veterans  in  need  of  aid  and  at- 
tendance. S20.161 
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Either  veteran  housetXHjnd,  Si  2,31 3 
Both  veterans  housebound.  SI  4.1 02 
One  veteran  housebound  and  one  vet- 
eran in  need  of  aid  and  attendance, 
$17,129 
For  each  dependent  child.  Si  ,368 
(5)  Surviving  spouse  alone  and  with  a 
child  or  children  of  ttie  deceased  vet- 
eran   in    custody    of    the    surviving 
spouse  (38  U.S.C.  1541): 
Surviving  spouse  alone,  $5,386 
Surviving  spouse  and  one  child  in  his 

or  her  custody,  $7,056 
For  each  additional  child  in  his  or  her 
custody.  Si  ,368 
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TABLE  1.— Improved  Pension— 
Continued 

(6)  Surviving  spouses  in  need  of  aid  and 
attendance  (38  U.S.C.  1541): 
Surviving  spouse  alone,  $8,615 
Surviving  spouse  with  one  child  in  his 

or  her  custody,  $10,280 
Each  each  additional  child  in  his  or 
her  custody,  $1 ,368 

(7)  Sunnving  spouses  who  are  house- 
bound (38  U.S.C.  1541): 

Surviving  spouse  atone,  S6,586 
Surviving  spouse  and  one  child  in  his 

or  her  custody,  S8.251 
For  each  additional  child  m  his  or  tier 

custody,  SI  ,368 

(8)  Surviving   child   alone   (38   U.S.C. 
1542),  $1,368 

TABLE  2 


TABLE  1  .—Improved  Pension— 
Continued 

Reduction  for  income.  The  rate  payable 
is  the  applicabte  maximum  rate  minus 
the  countable  annual  income  of  the  el- 
igible person.  (38  U.S.C.  1521.  1541 
and  1542). 
Mexican  txvder  period  and  World  War  I 
veterans.  The  applicable  maximum  an- 
nual rate  payable  to  a  Mexican  border 
period  or  Wortd  War  I  veteran  under  this 
tatrfe  shaH  be  increased  by  S1,819.  (38 
U.S.C.  1521(g)) 

Parents'  DIC: 

DIC  shall  be  paid  monthly  to  parents 
of  a  deceased  veteran  in  the  following 
amounts  (38  U.S.C.  1315): 


[One  parent  If  there  is  only  one  parent,  the  monthly  rate  of  DIC  paid  to  such  parent  shan  be  S381  reduced  on  the  basis  of  the  oarenfs  annual 

income  according  to  ttie  following  formula:)  For  each  Si  of  annual  income 


The  S381  monthly  rate  shall  be  reduced  by 


SO.OO 
.08  .... 


Which  is  more 
than 


0 
800 


But  not  more  than 


S800 
9,143 


No  Die  is  payable  under  this  table  if 
annual  income  exceeds  $9,143. 

One  parent  who  has  remarried.  If 
there  is  only  one  parent  and  the  parent 
has  remarried  and  is  living  with  the 
parent's  spouse,  DIC  shall  be  paid  under 
Table  2  or  under  Table  4,  whichever 
shall  result  in  the  greater  benefit  being 


paid  to  the  veteran's  parent.  In  the  case 
of  remarriage,  the  total  combined  annual 
income  of  the  parent  and  the  parent's 
spouse  shall  be  counted  in  determining 
the  monthly  rate  of  DIC. 

Two  parents  not  living  together.  The 
rates  in  Table  3  apply  to  (1)  two  parents 
who  are  not  living  together,  or  (2)  an 

Table  3 

[For  each  Si  of  annual  income) 


unmarried  parent  when  both  parents  are 
living  and  the  other  parent  has 
remarried.  The  monthly  rate  of  DIC  paid 
to  each  such  parent  shall  be  S273 
reduced  on  the  basis  of  each  parent  s 
aimual  income,  according  to  the 
following  formula: 


The  S273  monthly  rate  shall  be  reduced  by 


SO.OO 
.06  ... 
.07  ... 
.08... 


No  DIC  is  payable  under  this  table  if 
annual  income  exceeds  S9,143. 

Two  parents  living  together  or 
remarried  parents  living  with  spouses. 
The  rates  in  Table  4  apply  to  each 


parent  living  writh  another  parent:  and 
each  remarried  parent,  when  both 
parents  are  alive.  The  monthly  rate  of 
DIG  paid  to  such  parents  will  be  S257 

Table  4 

[For  each  $1  of  annual  income] 


reduced  on  the  basis  of  the  combined 
aimual  income  of  the  two  parents  living 
together  or  the  remarried  parent  or 
parents  and  spouse  or  spouses,  as 
computed  under  the  following  formula: 


The  3257  monthly  rate  shall  be  reduced  by 


$0.00 
.03  .... 
.04  .... 
.05  .... 
.06  .... 
.07  .... 
.08  .... 


Wtiichismore 
than 

But  not  more  ttian 

0 

$1,000 

$1,000 

1500 

1,500 

1,900 

1,900 

2.400 

2,400 

2.900 

2,900 

3.200 

3,200 

12^91 
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No  Die  is  payable  under  this  table  if 
combined  annual  income  exceeds 
$12,291. 

The  rates  in  this  table  are  also 
applicable  in  the  case  of  one  surviving 
parent  who  has  remarried,  computed  on 
the  basis  of  the  combined  income  of  the 
parent  and  spouse,  if  this  would  be  a 
greater  benefit  than  that  specified  in 
Table  2  for  one  parent. 

Aid  and  attendance.  The  monthly  rate 
of  EHC  payable  to  a  parent  imder  Tables 
2  through  4  shall  be  increased  by  $203 
if  such  parent  is  (1)  a  patient  in  a 
nursing  home,  or  (2)  helpless  or  blind, 
or  so  nearly  helpless  or  blind  as  to  need 
or  require  the  regular  aid  and 
attendance  of  another  person. 

Minimum  rate.  The  monthly  rate  of 
Die  payable  to  any  parent  under  Tables 
2  through  4  shall  not  be  less  than  $5. 

Table  5.— Section  306  Pension 
Income  Limitations 


(1)  Veteran  or  surviving  spouse  with  no  de- 
pendents. $9,143  (F»ub.  L  95-588,  section 
306(a)). 

(2)  Veteran  wWi  no  dependents  in  need  of 
aid  and  attendance.  $9,735  (38  U.S.C. 
152.1(d)  as  in  effect  on  December  31. 
1978). 

(3)  Veteran  or  surviving  spouse  with  one  or 
more  dependents,  $12,291  (Pub.  L.  95- 
588.  Section  306(a)). 

(4)  Veteran  witti  one  or  more  dependents  in 
need  of  aid  and  attendance,  $12,885  (38 
U.S.C.  1521(d)  as  in  effect  on  December 
31.1978). 
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(5)  Child 
spouse), 
306(a)). 

(6) 
3.262), 


Spoue 


no  entitled  veteran  or  sunnving 
$7,473  (Pub.  L  95-588,  Section 


income   exclusion    (38   CFR 
2.916  (Pub.  L.  95-688.  section 


306(a)(2KB)) 

TABLE  SHOld-Law  Pension  Income 

LlMfTATIONS 


(1)  Veterafi  or  surviving  spouse  wittx>ut  de- 
pendents or  an  entitled  child,  $6,002  (Pub. 
L.  95-5^.  section  306(b)). 

(2)  Veterati  or  sunmnng  spouse  with  one  or 
more  dependents.  $11,539  (Pub.  L  95- 
588,  section  306(b)). 

Dated  N  )vember  30. 1994. 
Jesse  Brov  n. 

Secretary  ij  Veterans  Affairs. 
IFR  Doc.  9 1-29892  Filed  12-S-94;  8:45  am] 
BOIMGCOI  EB320-01-H 


Poverty  "I  hreshoid 

AGENCY:  1  )epartment  of  Veterans  Affairs. 
ACTION:  ^  otice. 


SUMIKIARY  The  Department  of  Veterans 
Affairs  (\  A)  is  hereby  giving  notice  of 
the  weigj  ted  average  poverty  threshold 
in  1993  f^r  one  person  (unrelated 
individual)  as  established  by  the  Bureau . 
of  the  Ce  isus. 


DATES:  The  1993  poverty  threshold  is  for 
consideration  effective  October  6, 1994, 
the  date  on  which  it  was  established  by 
the  Bureau  of  the  Census. 
FOR  FUirrHER  INFORMATION  CONTACT: 
Paul  Trowbridge.  Consultant, 
Regulations  Staff.  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NVV., 
Washington.  DC  20420,  (202)  273-7210. 

SUPPLEMENTARY  MFORMATION:  VA 
published  a  final  regulation  amending 
38  CFR  4.16(a)  in  the  Federal  Rq^er 
of  August  3. 1990,  pages  31579-80.  The 
amendment  provided  that  marginal 
employment  generally  shall  be  deemed 
to  exist  when  a  veteran's  earned  annual 
income  does  not  exceed  the  amoimt 
established  by  the  Bureau  of  the  Census 
as  the  poverty  threshold  for  one  person. 
VA  noted  that  the  weighted  average 
poverty  threshold  in  1988  for  one 
person  (unrelated  individual)  as 
established  by  the  Bureau  of  the  Census 
was  $6,024  and  stated  we  would 
publish  subsequent  poverty  threshold 
figures  as  notices  in  the  Federal 
Register. 

The  Bureau  of  the  Clensus  recently 
published  the  weighted  average  poverty 
thresholds  for  1993.  The  threshold  for 
one  person  (unrelated  individual)  is 
$7,363. 

Dated:  November  25, 1994. 
Jesse  Brown. 

Secretary  of  Veterans  Affairs. 
[FR  Doc.  94-29869  Filed  12-5-94;  8:45  afnl 
BILUNG  CODE  8320-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  tJie  Sunshine  AcT  (Pub 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given. 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b{e)(3)),  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 

DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  December  7. 1994, 
from  10:00  a.m.  until  such  time  as  the 
Board  conchida  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian.  Acting  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4025,  TDD  (703)  883-4444. 

ADDRESSES:  Fann  Credit 
Administration.  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistmce  should  make 
arrangen»ents  in  advance.  The  matters  to 
be  considered  at  the  meting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  New  Business 

1.  Regulations 

a.  Draft  Proposed  Rule  Deleting 
Regulations  Identified  dnough  Regulator)- 
Burden  Initiative  J12CFR Parts 614. 615.618 
and  619)  (Proposed) 

Closed  Session* 

A.  Nen  Business 

1.  Enforcement  Actions 

Dated:  December  1, 1994. 

Floyd  Fithian, 

Acting  Secretary.  Farm  Credit  Administration 
Board. 

IFR  Doc.  94-30019  Filed  12-2-94;  9:33  amj 
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*  Session  Qowd— Exnnpt  pursuant  lo  5  U.S.C. 
S52b(c|(8)  and  (9) 


FARM  CREDIT  ADWWI&t  IIATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(eM3)).  of 
the  forthcoming  special  meeting  <rf  the 
Farm  Credit  Administration  Board 
(Board)  concerning  the  FCS  Building 
Association. 

DATE  AND  TIME:  The  special  meeting  of 
the  Board  concerning  the  FCS  Building 
Association  will  be  held  December  7. 
1994  at  the  offices  T)f  the  Farm  Credit 
Administration  in  McLean,  Virginia, 
immediately  following  the  FCA  Board  s 
regular  meeting  at  lOiOO  a.m. 
FOR  FURTHER  MIPORMATION  CONTACT: 
Floyd  Fithian,  Acting  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4025.  TDD  (703J  883-4444. 
ADDRESSES:  Farm  Credit 
Administration.  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
pubUc  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matter  to  be  considered  at  the 
meeting  is: 

Open  Session 

A.  Reports 

1.  FCSBA  Quaiteriy  Report 

Dated:  Oeoember  1. 1994. 

Floyd  Fidiian. 

Acting  Secretory,  Farm  Credit  Administration 
Board. 

IFR  Doc.  94-30020  Filed  12-2-94:  9:33  am] 
BILUNG  CODE  «7as-t1-^ 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday. 

December  12, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSiOBlED: 

• 

1.  PersooBel  actions  (appointments, 
promotions,  assigoraents.  leassignments,  and 
salar}-  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  farward  from  a 
previously  anaounced  meeting. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Co\-ne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  December  2. 1994. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-30113  Filed  12-02-94;  3:17  pml 
aiLUNC  cooc  czio-oi-p 

INTERSTATE  COMMERCE  COMMISSION 
Commission  Voting  Conference 

TIME  AND  DATE:  10:00  a.m.,  Tuesday. 
December  13. 1994. 
PLACE:  Hearing  Room  A.  Interstate 
Commerce  (Commission.  12th  and 
(institution  Avenue.  N.W.. 
Washington.  DC.  20423. 
STATUS:  The  Ckunmission  will  meet  to 
discuss  among  tbonselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  paitidpatioD  is  permitted. 
MATTERS  TO  BE  DISCUSSED: 

Finance  Docket  No.  32133.  Union  Pacific 
Corporation.  Union  Pacific  Railroad 
Company  and  hdissouri  Pacific  Railroad 
Company — Control— Chicago  and  North      -    \ 
Western  Transportation  Company  and  ' 

Chicago  and  North  Western  Railvi-ay 
Company.  Finance  Dodcet  No.  32133  (Sub- 
No.  2).  St.  Louis  Soathwestem  Railway 
Company  and  SPC^  Carp. — TracJca^  Ri^ts 
Over  Lines  of  Union  Pacific  Railroad 
Company  and  Afissoun'  Pacific  Railroad 
Company  in  Wyandotte  County,  KS,  and 
Jackson  County.  MO.  and  Finance  Docket  No. 
32133  (Sub-No.  31  OCPHoidings.  Inc.  and  ■ 
Chicago.  Centra]  &  Pacific  Railroad 
Company— Trackage  Rights  Ch-er  Certain 
Lines  of  Union  Pacific  Ibuhoad  Company. 
Missouri  Pacific  ftatfreod  Company,  and 
Chicago  and  North  Western  Railway 
Company.  Section  5a  Application  No.  118 
(Amendment  No.  li.  EC-MAC  Motor  Carriers 
Senice  Association.  Inc.* 


'  Includes  Section  5a  Application  No.  34 
(Amendment  No.  8J.  MiMlewesi  Motor  Freight 
Bunau.  Inc.;  Section  54  Application  46 
(Amendment  No.  19).  Southern  Motor  Carrien  Bate 
Conference-.  Section  Sa  Appiicatioa  25  (Amendment 
No.  8).  The  New  England  Motor  Hate  Bunau.  Inc. 
Section  5a  Application  22  (Amendment  No.  7). 
Pacific  Inland  Tariff  Bumau.  Inc.:  Section  5a 
Application  60  (Amendment  No.  1).  Bodicv 
Mountain  Carnerv.  end  Section  Sa  AppUcatioo  No. 
45  (Amendment  No.  13).  \iagam  Frontier  Tariff 
Bureau.  Inc 
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CONTACT  PERSONS  FOR  MORE 
MP0RMAT10N:  Alvin  H.  Brown  or  A. 
Dennis  W^son,  Office  of  Congressional 
and  Press  Services,  Telephone:  (202) 
927-5350,  TDD:  (202)  927-5721 . 
Vernon  A.  WiUiams, 
Secretary. 

|FR  Doc.  94-30079  Filed  12-02-94;  3:17  pmj 
MUMQ  COW  7«3S-01-P 

LEGAL  SERVICES  CORPORATION 
Board  of  Directors  Meeting 

TME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  virill 
meet  on  December  11-12. 1994.  The 
meeting  will  commence  at  9:30  a.m.,  on 
December  11, 1994,  and  at  11:00  a.m., 
on  December  12, 1994. 

PLACE:  Washington  Court  Hotel,  525 
New  Jersey  Avenue,  N.W.,  Montpelier 
Room.  Washington,  D.C.  20001,  (202) 
628-2100. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  a  majority  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  closed  session,  in 
accordance  with  the  aforementioned 
vote,  the  Board  may  hear  and  consider 
the  General  Counsel's  report  on 
litigation  in  which  the  Corporation  is  or 
may  become  a  party.  Finally,  the  Board 
may  be  briefed  by  the  Inspector  General 
Office  of  the  Inspector  General 
Activities.2  The  closing  will  be 
authorized  by  the  relevant  sections  of 
the  Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b(c)(10)l,  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  145  C.F.R.  Section 
1622.5(h)l.  The  closing  will  be  certified 
by  the  Corporation's  General  Counsel  as 
authorized  by  the  above-cited 
provisions  of  law.  A  copy  of  the  General 
Cotmsel's  certification  will  be  posted  for 
public  inspection  at  the  Corporation's 
headquarters,  located  at  750  First  Street, 
N.E..  Washington,  D.C.  20002,  in  its 
eleventh  floor  reception  area,  and  will 
otherwise  be  available  upon  request. 

DECEMBER  11, 1994: 

MATTERS  TO  BE  CONSIDERED: 

OPEN  SESSION: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes  of  November  5. 1994 

Meeting 

3.  Approval  of  Minutes  of  November  5 . 1 994 

Executive  Session 


'  Briefings  do  not  constitute  "meetings"  as 
defined  by  (he  Government  in  the  Sunshine  Act. 
Notice  of  this  briefing  is  being  provided  solely  as 
a  courtesy  to  the  public. 


4.  Report  on  I  oard  Client  Initiatives, 

Presentee  by  Board  Members  Ernestine 
Watlingt(  a  and  Edna  Fairbanks- 
Williams,  and  lames  Head,  Executive 
Director,  National  Economic 
Development  and  Law  Center 

5.  Consider  add  Act  on  Proposed  Board  Plans 

for  1995:  ^oard  Goals  and  Objectives 

6.  Chairman's  and  Members'  Reports 

7.  President's  Report 

8.  Inspector  General 's  Report 

9.  Consider  ai  d  Act  on  Staff  Proj^sals  On 

the  Corpc  ration's  1996  Budget  Mark 


DECEMBER 
MATTERS  TO 


13. 


1994: 
BE  CONSIDERED: 


OPEN  SESSIO  i 

1 .  Consider  ai  d  Act  on  Audit  and 

Appropri  ttions  Committee  Report 
a.  Consider  and  Act  en  Methodology  for 
Determin  ngthe  Level  of  Compensation 
Paid  to  it  s  Inspector  General 

2.  Consider  at  d  Act  on  Provision  for  the 

Delivery  i  if  Legal  Services  Committee 
Report 

3.  Consider  aiid  Act  on  Operations  and 

Regulations  Committee  Report 
a.  Consider  and  Act  on  Committee 
Recommi  ndations  Regarding  Proposed 
Bylaw  Re  .visions,  the  Creation  of  an 
Executivt  Committee,  and  the  Possible 
Restructvi  ring  of  Other  Board  Committees 
4.  Consider  and  Act  on  1995  Board  and 
Committ(  e  Meeting  Schedule 

CLOSED  SESi  ION: 

5.  Consideral  on 

Report  01 

6.  Briefing  of  Joard 

on  Office  of 
Activitiei . 


OPEN  SESSIO  i 

7.  Public  Con  ment 

8.  Consider  ai  id 


PEI  SON 


Bat  9 


of  the  General  Counsels 
Litigation 

by  the  Inspector  General 
the  Inspector  General 


(Resumed) 

Bnt 

Act  on  Other  Business 


FOR  INFORMATION: 

(202) 336-8800. 
,  meeting  notices  will  be 
in  alternate  formats  to 

visual  and  hearing 


CONTACT 
Patricia 

Upon  request 
made  avai 
accommodate 
impairment ;. 

Individu 
need  an  accbmmodat 
meeting  ma  i 
(202) 336-8  JOO 

Date  issuec :  December  1, 1994 
Patricia  D. 
Corporate  Secretary. 
[FR  Doc.  94- 

BILLING  CODE 


s  who  have  a  disability  and 

ion  to  attend  the 
notify  Patricia  Batie  at 


0015  Filed  12-2-94;  9:34  ami 
;m(M>i-m 


LEGAL  SERV1  :ES  CORPORATION 

Board  of  Dii  ectors 
Regulations 


:  Operations  and 
Committee  Meeting  Notice 


TIME  AND  DA  FE:  The  Legal  Services 
Corporation  Board  of  Directors 
Operations  md  Regulations  Committee 
will  meet  oi  i  December  12, 1994.  The 
meeting  wil  commence  at  9:00  a.m. 


PLACE:  The  Washington  Court  Hotel, 
525  New  Jersey  Avenue,  N.W. , 
Montpelier  Room,  Washington,  D.C. 
20001,(202)628-2100. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 

OPEN  session: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes  of  October  27-28. 

1994  Meetings 

3.  Consider  and  Act  on  Proposed  Committee 

Meeting  Schedule  for  Calendar  Year 
1995 

4.  Consider  and  Act  on  Committee 

Recommendations  Regarding  Proposed 
Bylaw  Revisions,  the  Creation  of  an 
Executive  Committee,  and  the  Possible 
Restructuring  of  Other  Board  Committees 

5.  Consider  and  Act  on  Other  Business 

CONTACT  PERSON  FOR  INFORMATION: 
,  Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued;  December  1, 1994. 
Patricia  D.  Batie, 

Corporate  Secretary. 

IFR  Doc.  94-30016  Filed  12-2-94;  9:33  am) 

BILUNG  CODE  70S0-01-M 


LEGAL  SERVICES  CORPORATION 

Board  of  Directors;  Provision  for  the 
Delivery  of  Legal  Services  Committee 
Meeting 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors 
Provision  for  the  Delivery  of  Legal 
Services  Committee  will  meet  on 
December  12, 1994.  The  meeting  will 
commence  at  9:00  a.m. 

PLACE:  The  Washington  Court  Hotel,. 

525  New  Jersey  Avenue,  N.W.,  Lincoln 

Room,  Washington,  D.C.  20001  (202) 

628-2100. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

OPEN  SESSION: 

1 .  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  November  5, 1994 

Meeting. 

3.  Consider  and  Act  on  Proposed  Committee 

Meeting  Schedule  for  Calendar  Year 
1995. 

4.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 
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Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  Ihe 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  Issued:  December  1. 1994. 
Patricia  D.  Batie, 

Corporate  Secretary. 

|FR  Doc.  94-30017  Filed  12-2-94;  9:33  am] 

BILLING  COOE  70S0-01-M  * 

LEGAL  SERVICES  CORPORATION 

Board  of  Directors;  Audit  and 
Appropriations  Committee  Meeting 
Notice 

TIME  AND  DATE:  The  Legal  Ser\ices 
Corporation  Board  of  Directors  Audit 
and  Appropriations  Committee  will 
meet  on  December  12, 1994.  The 
meeting  will  commence  at  9:00  a.m. 
PLACE:  The  Washington  Court  Hotel, 
525  New  Jersey  Avenue,  N.W., 
Washington  Room,  Washington,  D.C. 
20001,(202)628-2100. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  November  5. 1994 

Meeting 

3.  Consider  and  Act  on  Proposed  Committee 

Meeting  Schedule  for  Calendar  Year 
1995 

4.  Consider  and  Act  on  Methodology  for 

Determining  the  Level  of  Compensation 
Paid  to  the  Inspector  General 

5.  Consider  and  Act  on  Other  Business 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  (202) 
336-8800. 

Date  Issued:  December  1, 1994. 
Patricia  D.  Batie, 
Corporate  Secretary. 

IFR  Doc.  94-30018  Filed  12-2-94;  9:33  ami 
BILUNC  CODE  70S0-01-M 

NATIONAL  CREDIT  UNION  ADMINISTRATION 

Notice  of  Previously  Held  Emergency 
Meeting 

TIME  AND  DATE:  9:50  a.m.,  Friday, 

December  2, 1994. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047. 1775  Duke  Street.  Alexandria, 

Virginia  22314-3428. 

STATUS:  Closed. 

MATTER  CONSIDERED: 

1.  Administrative  Action  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 


pursuant  to  exemptions  (8).  (9KA)(ii).  and 
(9)(B). 

The  Board  voted  unanimously  that 
Agency  business  required  that  a  meeting 
be  held  with  less  than  the  usual  seven 
days  advance  notice,  that  it  be  closed  to 
the  public,  and  that  earlier 
announcement  of  this  was  not  possible. 

The  Board  voted  unanimously  to 
close  the  meeting  under  the  exemptions 
stated  above.  General  Counsel  Robert 
Fenner  certified  that  the  meeting  could 
be  closed  under  those  exemptions. 
FOR  MORE  INFORMATION  CONTACT:  Becky 
Baker.  Secretarv  of  the  Board, 
Telephone  (703)  518-6304. 
Becky  Baker, 
Secretary  of  the  Board. 
IFR  Doc.  94-30089  Filed  12-2-94;  3:17  pml 

BILLING  COOE  7S3S-01-M 

NATIONAL  LABOR  RELATIONS  BOARD 

TIME  AND  DATE:  10:00  a.m..  Novem.ber  16, 
1994. 

PLACE:  Board  Conference  Room, 
Eleventh  Floor,  1099  Fourteenth  St., 
N.W..  Washington.  D.C,  20570. 

STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  Section  552b(c)(2) 
(internal  personnel  rules  and  practices) 
and  9(B)  (disclosure  would  significantly 
firustrate  implementation  of  proposed 
agency  action). 

MATTERS  TO  BE  CONSIDEREO:  Outside 
Employment  Regulations. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
John  C.  Truesdale,  Executive  Secretary, 
Washington,  D.C.  20570.  Telephone: 
(202) 273-1940. 

Dated.  Washington.  DC.  December  1. 
1994. 

By  direction  of  the  Board: 

John  C.  Truesdale. 

Executive  Secretary.  National  Labor  Relations 

Board. 

|FR  Doc.  94-30077  Filed  12-2-94;  3:18  pm] 

BILUNG  CODE  7545-01-M 

NATIONAL  LABOR  RELATIONS  BOARD 

TIME  AND  DATE:  3:45  p.m.  November  21, 
1994. 

PLACE:  Board  Conference  Room, 
Eleventh  Floor,  1099  Fourteenth  St.. 
N.W..  Washington,  D.C.  20570. 
STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  Section  552(b)(c)(2) 
(internal  personnel  rules  and  practices) 
and  (c)(6)  (personnel  information  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy). 

MATTERS  TO  BE  CONSIDEREO:  Personnel 
matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
John  C.  Truesdale,  Executive  Secretary, 
National  Labor  Relations  Board. 
Washington.  D.C.  20570,  Telephone: 
t202)  273-1940. 

Dated,  Washington.  DC.  December  1. 
1994. 

By  direction  of  the  Board: 

John  C.  Truesdale. 

Executive  Secretan;  Xational  Labor  Relations 
Board. 

[FR  Doc  94-30078  Filed  12-2-94;  8:45  am) 
BILUNG  CODE  7545-41-M 

NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Regular  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  2:00  p.m..  Friday 
December  16, 1994. 

PLACE:  Neighborhood  Reinvestment 
Corporation,  1325  G  Street.  N.W.,  Suite 
800,  Board  Room.  Washington. DC. 
20005. 

STATUS:  Open  except  for  item  VI. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jeffrey  T.  Bryson.  General  Counsel/ 
Secretary  (202)  376-2441. 
AGENDA: 

I.  Call  to  Order 

II.  Approval  of  Minutes: 

August  4. 1994,  Regular  Meeting 

III.  Treasurer's  Report 

IV.  Audit  Committee  Reports: 
September  9.  1994  Meeting 
December  8.  1994  Meeting 

a.  Selection  of  Internal  Audit  Director 

b.  Update  on  Selection  of  Outside  Auditors 

V.  Executive  Director's  Quarterly 

Management  Report 

VI.  Personnel  Committee  Report: 
December  8. 1994.  Closed  Meeting 

VII.  Adjourn 
Jeffrey  T.  Bryson. 
General  Counsel/Secretary. 

[FR  Doc.  94-30126  Filed  12-2-^4;  4:03  pml 
BOXING  COOE  7570-01-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  December  5, 12. 19,  and 
26,  1994. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public  and  Closed 


MATTERS  TO  BE  CONSIDERED: 
Week  of  December  5 

Wednesday,  December  7 

10:00  a.m. 
Briefing  on  Pilot  Diagnostic  Evaluation 
Program  and  Use  of  Licensee  Self- 
Assessments  in  Inspections  (Public 
Meeting) 


i 
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(ConUct:  1st  part  Ellis  Merschof7, 404- 

331-5179  and  2nd  part  Frank  Gillespie, 

301-504-1275) 
2:00  pjn. 
Briefing  on  Status  of  Reactor  Pressure 

Vessels  in  Commercial  Nuclear  Power 

Plants  (Public  Meeting) 
(Contact:  Brian  Sheron,  301-504-2722) 

Thrusday,  December  8 

2:00  p.m. 
Briefing  on  Proposed  Rule — Revision  to 
Appendix  J  to  10  CFR  Part  50  (Public 
Meeting) 
Contact:  Joseph  Murphy.  301-425-5670) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  December  12— Tentative 

There  are  no  Commission«ieetings 
scheduled  for  the  Week  of  December  12. 

Week  of  December  1 9— Tentative 


Monday,  December  19 

10:00  a.m. 

Level  \taste 


Tuesday, 

10:00  a.m 
Briefing 


DOE  Briefing  on  Status  of  High 
Program  (Public  Meeting) 

December  20 


cnl 


Progress  of  Design  Certification 
Reviewiland  Implementation  (Public 


Oennis  Crutchfield,  301-504- 


Meetin|) 
(Contact: 
1199) 

Wednesda^k  December  21 


10:00  a.m. 
Briefing  % 


(Closet  — &c. 


ly 


2:00  P.M 
Briefing 
on  The(r 
Study 

3:30  p.m. 


Affirmati  )n/Discussion  and  Vote  (Public 
Meetin  ^  (if  needed) 


Week  of  Dumber  26— Tentative 

There  an 
scheduled 


no  Commission  meetings 
or  the  Week  of  December  26. 


Tuesday,  December  6,  1994  /  Sunshine  Act  Meetings 


International  Programs 
.  1) 


Nuclear  Energy  Institute  (NEI) 
Nuclear  Regulatory  Review 
ublic  Meeting) 


Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation.this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

THE  SCHEDULE  FOR  COMMISSION 
MEETINGS  IS  SUBJECT  TO  CHANGE  ON 
SHORT  NOTICE.  TO  VERIFY  THE  STATUS  OF 
MEETINGS  CALL  (RECORDING)— (301)  504- 
1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Dr.  Andrew  Bates  (301)  504-1963. 

Dated:  December  1, 1994. 

Andrew  L.  Bates, 

Chief.  Operations  Branch,  Office  of  the 
Secretary. 

IFR  Doc.  94-30050  Filed  12-2-94;  8:45  am) 

BILLING  COOe  7S90-01-M 


Tuesday 
December  6,  1994 


L  J  m 


Part  II 


Environmental 

Agency 


40  CFR  Part  761 

Disposal  of  Polychlorinated  Biphenyls; 
Manufacturing,  Processing,  and 
Distribution  in  Commerce;  Proposed 
Decision  on  Exemption  Petitions; 
Proposed  Rules 


i     s 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  761 
(OPPTS-66009A;  FRL-4167-1] 
RIN  2070-AC01 

Disposal  Of  Polychlorinated  Biphenyls 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  Rule. 

summary:  EPA  is  proposing 
amendments  to  its  rules  under  the  Toxic 
Substances  Control  Act  (TSCA)  for 
polychlorinated  biphenyls  (PCBs). 
Changes  are  being  proposed  for  the 
requirements  for  determining  PCB 
concentration;  marking,  storage,  and 
disposal;  decontamination  levels  and 
procedures;  and  the  reporting  and 
recordkeeping  requirements  for  PCBs, 
PCB  Items,  environmental  media  (e.g., 
soil,  sediments,  rivers,  and  lakes) 
contaminated  with  PCBs  or  PCBs  in 
association  with  radioactive  materials. 
In  addition,  EPA  proposes  to  insert 
additional  definitions  and  references, 
include  new  authorizations  and 
exemptions,  require  the  registration  of 
certain  electrical  transformers,  regulate 
combustion  in  industrial  furnaces, 
regulate  the  disposal  of  liquids  in 
landfills,  coordinate  PCB  disposal 
approvals  with  other  Federal  and  State 
programs,  and  revise  the  reportable 
quantity  in  the  spill  cleanup  policy. 
EPA  is  also  proposing  to  coordinate 
strategies  for  the  remediation  of  PCB 
spills  and  other  disposal  sites,  including 
cleanup  under  the  Resource 
Conservation  and  Recovery  Ac:t  (RCRA) 
Corrective  Action  provisions  and  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA  or  Sup«rfund)  remedial 
programs. 

DATES:  Written  comments  must  be 
received  by  April  6, 1995.  Any  comment 
received  after  the  close  of  the  comment 
period  will  be  considered  "late"  and 
may  not  receive  full  consideration.  EPA 
intends  to  conduct  one  or  more  informal 
public  hearings  in  the  Washington.  DC 
area  on  the  different  parts  of  the 
proposal  which  will  take  place  after 
closure  of  the  comment  period.  The 
exact  time  and  location  of  the  informal 
public  hearings  will  be  announced  in  a 
separate  Federal  Register  Notice  and 
may  also  be  obtained  by  telephoning  the 
Environmental  Assistance  Division  at 
the  telephone  number  listed  under  FOR 
FLT^THER  INFORMATION  CONTACT. 
Written  requests  to  make  a  short  (less 
than  15  minutes)  presentation  at  the 
informal  public  hearing  must  be 
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identifiec 
number 
must  be 
NonconHfiential 


received  y  the  Environmental 
Assistance  Division  not  later  than  21 
days  print  to  the  scheduled  dates  of  the 
informal  mblic  hearings.  Please  refer  to 
the  Fedei  il  Register  Notice  announcing 
the  inforr  tal  public  hearings  for  more 
details. 

ADDRESS^:  Three  copies  of  conunents 
vnth  the  document  control 
(l)PPTS-66009A;  FRL-4167-l) 
slibmitted  to:  TSCA 

Information  Center, 
ATTN:  T|CA  Docket  Receipts  (7407), 
Office  of  'ollution  Prevention  and 
Toxics,  R  n.  B-607  Northeast  Mall, 
Environn  ental  Protection  Agency,  401 
.,  Washington,  DC  20460.  A 
reqord  has  been  established  and 
in  the  TSCA  Public  Docket 
le  above  address  from  12 
p.m.,  Monday  through  Friday, 
"  holidays. 

ubmit  comments  separately 
portion  of  today's 
es.  EPA  is  requesting 
on  the  proposed  rule  only  to 
that  it  would  amend  or 
enlisting  regulations.  EPA  is  not 
comment  on  provisions  of 
Illations  that  would  not  be 
this  proposal.  Unit  V  of  this 
explains  how  commenters 
claims  of  business 

for  information  included 


ilab  e 


lejal 


M  St..  SVV 
public 
is  aval 
Office  at 
noon  to  4 
except 

Please 
on  the  RClL\ 
proposed  rul 
comment 
the  extent 
change 
soliciting 
e.xisting 
changed 
preamble 
may  mak( 
con 

in  commits 
FOR 
Susan  B. 


ifident  ality 


(7408). 

and  Toxids 

Protectioi 

Wasbingt ) 

TDD  (202 

information 

Correctiv 

Remedial 

at  Unit 

the 

424-93461 

technical 

II.A.4.  of 

Askari, 

Branch 

at  the 

telephone 


O  fice  I 


n.\ 


hi 


FURTHER  INFORMATION  CONTACT: 
iazen,  Director, 
Environniental  Assistance  Division 
of  Pollution  Prevention 
;,  Rm.  E-543B,  Environmental 
Agency.  401  M  St.,  SW., 
n,  ex:  20460,  (202)  554-1404, 
554-0551.  For  general 
relating  to  the  RCRA 
Action  and  CERCLA 
Programs  which  are  discussed 
7.  of  this  docimient,  contact 
RCRAl^Superfund  Hotline  at  (800) 
or (703)  412-9810.  For 
aformation  relating  to  Unit 
is  document,  contact  Lisa 
C  nective  Action  Programs 
Office  of  Solid  Waste  (5303W), 
listed  above  or  by 
at  (703)  308-8654. 
SUPPLEMENTARY  INFORMATION: 

I.  Backgr  und 

A.  Purpoi  9  of  this  Proposed  Hule 

On  Juni   10, 1991  (56  FR  26738),  EPA 
publishet  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  to 
solicit  coi  unents  on  possible  changes  to 
the  PCB  d  isposal  regulations 
promulga  ed  under  the  authority  of 
TSCA  sec  ion  6(e)  and  codified  in  40 
CFR  par*  '61.  Comments  and 
supportin  5  data  on  the  issues  outlined 


adt  ress 


in  the  ANPRM.  a  number  of  other  topics 
pertaining  to  the  PCB  regulations,  and 
the  interface  betv/een  those  regulations 
and  other  Federal  and  State  programs 
affecting  PCBs  were  received  from  more 
than  90  respondents.  EPA  has 
considered  all  of  the  comments.  Based 
on  these  comments,  EPA  is  including  in 
this  proposal  changes  in  a  number  of 
areas  of  the  PCB  regulations  that  were 
not  addressed  in  the  ANPRM. 

Several  commenters  submitted 
information  concerning  the  toxicity  ol 
PCBs  and  the  methods  used  by  EPA  to 
determine  exposure  to  PCBs,  EPA  is 
currently  conducting  a  review  of  the 
toxicity  and  mechanisms  of  action 
associated  with  PCBs  and  several 
structurally  related  chemicals.  This 
review  may  not  be  complete  until  after 
the  promulgation  of  these  amendments. 
Since  EPA  cannot  predict  the  outcome 
of  the  toxicity  review  and  does  not  want 
to  delay  the  promulgation  of  these  rules, 
it  is  proposing  flexibility  in  certain 
disposal  regulations  to  allow  for 
changes  in  EPA's  position  on  PCB 
toxicity.  In  a  similar  fashion,  EPA  is 
proposing  flexibility  in  certain  disposal 
regulations  to  allow  site-specific 
exposure  data  and  changes  in  EPA's  risk 
assessment  methods  to  serr^  as  the  basis 
for  making  a  determination  regarding 
the  selection  of  acceptable  disposal 
technologies  for  certain  PCB  wastes. 

B.  Reproposal  of  Dry  Weight 
Measurement 

On  April  6,  1990,  EPA  issued  a 
proposed  rule  in  the  Federal  Register 
("Polychlorinated  Biphenyls;  Wet 
Weight/Dry  Weight  Clarification,  55  FR 
12866)  to  amend  a  portion  of  the  PCB 
regulations  codified  at  40  CFR  761.1(b) 
that  addresses  the  analysis  of  PCBs  on 
a  dry  weight  basis.  The  comment  period 
for  the  April  6, 1990  proposal  ended  on 
May  7, 1990.  Comments  on  that 
proposal  were  received  from  16 
respondents.  In  today's  Federal 
Register,  EPA  is  issuing  a  reproposal  of 
the  wet  weight/dry  weight  rule.  All 
comments  received  on  the  April  6, 1990 
proposal  were  considered  in  the 
preparation  of  this  proposed  rule,  and 
those  comments  are  included  in  the 
rulemaking  record  for  this  proposed 
rulemaking.  The  comments  received  for 
the  April  6. 1990  proposal  and  any 
comments  received  on  this  proposed 
rule  will  be  considered  in  the  final  rule. 
Today's  reproposal  would  clarify  the 
requirements  for  determining  PCB 
concentrations  in  liquids,  non-liquids, 
and  multiphasic  combinations  of  liquids 
and  non-liquids  (see  unit  III.  M.  of  this 
preamble). 
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C.  Waste  Minimization  and  Combustion 
Strategy 

On  May  18. 1993.  EPA  announced  a 
draft  strategy  to  address  waste 
minimization  and  combustion  of 
hazardous  waste  imder  RCRA.  The 
strategy  is  designed  to  stimulate  a  broad 
national  dialogue  on  how: 

(1)  To  better  integrate  waste 
minimization  into  EPA's  hazardous 
waste  management  program. 

(2)  To  determine  the  appropriate  role 
of  combustion  in  that  program. 

(3)  To  ensure  that  hazardous  waste 
combustion  standards  are  fully 
protective  of  human  health  and  the 
environment.  The  draft  strategy  sets 
forth  a  series  of  short-  and  long-term 
activities  that  EPA  would  undertake  in 
pursuing  these  three  areas,  among 
which  are  rulemakings  to  address 
technical  standards  for  hazardous  waste 
combustion  and  public  participation  in 
the  RCRA  permitting  process.  The  draft 
strategy  also  sets  forth  EPA's  intention 
to  use  RCRA's  case-by -case  onmibus 
permitting  authority  where  necessary  to 
protect  health  and  the  environment,  and 
to  impose  upgraded  permit  conditions 
in  newly  issued  permits.  In  addition  to 
other  potential  areas,  these  permit 
conditions  may  address  emissions  of 
dioxins.  furans,  and  particulate  matter. 
Finally,  the  draft  strategy  aimounced 
EPA's  intentions  over  the  succeeding  18 
months  to  give  permitting  priority  to 
existing,  operating  RCRA  combustion 
units. 

The  PCB  program  under  TSCA  is 
different  from  RCRA  in  several  aspects. 
The  manufacture  of  PCBs  is  generally 
banned,  and  the  use  of  PCBs  is  heavily 
restricted.  Therefore,  any  disposal 
issues  are  limited  to  a  finite,  although 
widely  dispersed,  universe.  The  PCB 
program  mandates  the  burning  of 
certain  high-risk  wastes.  It  also  allows 
wastes,  such  as  low  concentration 
liquids  and  drained  transformer 
carcasses,  with  a  lower  potential  risk  of 
exposure,  to  be  disposed  of  in  other 
types  of  combustion  units  (e.g.. 
industrial  boilers)  to  provide  disposal 
capacity. 

EPA  proposes  to  make  the  following 
adjustments  in  the  PCB  disposal 
program  under  TSCA  in  response  to 
issues  raised  in  the  combustion  strategy. 
For  fixed-site  incinerators,  approval 
conditions  (for  new  units  or  at  the  time 
of  renewal)  would  be  adjusted  to  reflect 
new  standards  and  procedural 
requirements  adopted  under  RCRA.  For 
mobile  incinerators,  approval 
conditions  (for  new  units  or  at  the  time 
of  renewal)  would  be  adjusted  to  reflect 
new  standards  and  procedural 
requirements  adopted  under  RCRA 


where  applicable.  Unique  to  the  PCB 
disposal  program  under  TSCA  is  the 
concept  of  mobile  incinerators.  A  single 
multi-year  approval,  that  imposes  the 
same  technical  standards  applicable  to 
fixed-site  incinerators,  is  issued  to  these 
units.  State  and  local  governments 
receive  prior  notification  and  can 
impose  additional  restrictions  on  the 
mobile  units  using  their  own 
authorities.  The  TSCA  approval 
generally  limits  the  operating  time  at 
any  one  site  unless  additional 
assessment  of  risk  and  public  notice  are 
conducted.  However,  EPA  has  not 
adopted  site-specific  risk  assessments 
and  public  participation  in  the  permit 
development  process  for  mobile 
incinerators  because  EPA  and  the  public 
would  lose  the  considerable  benefits 
derived  from  mobile  disposal  units 
considering  these  units  allow  only 
minimal  exposure  due  to  their  high 
destruction  efficiency  and  limited 
operating  time  at  each  site. 

The  current  industrial  boiler  rules  at 
40  CFR  761.60(a)(2)(iii)  and 
761.60(a)(3)(iii)  and  industrial  furnace 
rules,  proposed  at  §761.60(a)(4),  limit 
both  the  concentration  and  volume  of 
PCBs  which  can  be  treated  in  these 
units.  Industrial  boilers  and  furnaces  are 
imits  that  were  built  to  perform  other 
functions  such  as  power  generation  or 
materials  recycling,  with  the 
combustion  of  PCBs  and  hazardous 
wastes  as  a  secondary  function.  The 
primary  function  poses  a  separate  risk 
which  should  be  considered  when 
addressing  the  overall  risk  posed  by  the 
combustion  of  low  concentration,  low 
volume  PCBs  in  industrial  boilers  and 
furnaces.  Therefore.  EPA  proposes  to 
impose  uniform  technology-based 
standards,  instead  of  site-specific  permit 
conditions,  on  industrial  boilers  and 
furnaces  due  to  the  low  risk  posed  from 
the  combustion  of  low  concentration, 
low  volume  PCBs  and  because  these 
units  are  constructed  and  operated  for 
other  purposes.  EPA  specifically 
requests  comment  on  how  best  to 
implement  the  combustion  strategy 
given  the  controls  already  imposed,  or 
proposed  in  this  rulemaking  on  the 
quantities  and  concentrations  of  PCBs 
which  can  be  disposed  of  in  industrial 
boilers  and  furnaces. 

EPA  believes  that  the  regulations  that 
currently  apply  to  PCBs,  along  with 
those  proposed,  are  sufficient  under 
TSCA  to  protect  the  public  and  the 
environment  from  unreasonable  risk  of 
injury.  Although  EPA's  May  18, 1993, 
draft  strategy  on  waste  minimization 
and  combustion  of  waste  extends  only 
to  RCRA  hazardous  wastes,  its  overall 
objectives  were  carefully  considered  in 
the  development  of  this  proposed  rule. 


EPA  requests  comment  on  its  overall 
plan  for  implementing  the  Agency's 
combustion  strategy  for  the  PCB 
program  under  TSCA. 

D.  Coordination  of  Programs 

PCBs  are  regulated  under  several 
statutes  administered  by  EPA.  In 
particular,  PCBs  are  subject  to  the 
corrective  action  provisions  of  RCRA.  In 
an  effort  to  harmonize  standards  for  the 
cleanup  of  PCBs  under  both  RCRA  and 
TSCA,  EPA  is  today  proposing  cleanup 
programs  under  both  statutes  for 
comparison  and  comment.  The 
Agency's  goal  is  to  harmonize  action 
levels  for  PCBs  under  RCRA  with  the 
target  standards  for  approval  of  risk- 
based  remediation  actions  under 
proposed  §761.61(c).  (See  Unit  II.A.7. 
for  the  RCRA  proposal.) 

E.  Statutory  Authorities 

The  TSCA  portion  of  this  proposed 
rule  is  issued  pursuant  to  sections 
6(e)(1),  6(e)(2)(B),  6(e)(3)(B)  and  18(b)  of 
TSCA.  Section  6(e)(1)(A)  gives  EPA  the 
authority  to  promulgate  rules 
prescribing  the  methods  for  the  disposal 
of  PCBs  (15  U.S.C.  2605(e)(1)(A)).  TSCA 
section  6(e)(1)(B)  provides  broad 
authority  for  EPA  to  promulgate  rules 
that  would  require  PCBs  to  be  marked 
with  clear  and  adequate  warnings  (15 
U.S.C.  2605(e)(1)(B)).  TSCA  section   ' 
6(e)(2)(B)  gives  EPA  the  authority  to 
authorize  the  manufacture,  processing, 
distribution  in  commerce,  and  use  of 
PCBs  in  other  than  a  totally  enclosed 
manner  (15  U.S.C.  2605(e)(2)(B)).  TSCA 
section  6(e)(3)(B)  provides  that  any 
person  may  petition  EPA  for  an 
exemption  from  the  prohibition  on  the 
manufacture,  processing,  and 
distribution  in  commerce  of  PCBs  (15 
U.S.C.  2605(e)(3)(B)).  EPA  may  by  rule 
grant  an  exemption  if  the  Administrator 
finds  that:  "(i)  an  unreasonable  risk  of 
injury  to  health  or  the  environment 
would  not  result,  and  (ii)  good  faith 
efforts  have  been  made  to  develop  a 
chemical  substance  which  does  not 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment  and  which 
may  be  substituted  for  such 
polychlorinated  biphenyl."  TSCA 
^section  18(b)  gives  EPA  the  authority  to 
exempt,  by  rule,  any  State  from 
subsection  (a)(2)  (15  U.S.C.  2617(b)). 
EPA  may  by  rule  grant  a  State  the 
authority  to.  among  other  things, 
regulate  any  aspect  of  PCBs  in  use.  such 
as  requiring  a  notification  of  that  use. 

The  RCRA  portion  of  this  rule 
(discussed  in  Unit  II.A.7.  of  this 
preamble)  is  issued  pursuant  to  sections 
1006,  2002(a),  3004(u).  3004(v).  3003(c) 
and  3007  of  the  SoUd  Waste  Disposal 
Act  as  amended  bv  the  Resource 
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Conservation  and  Recovery  Act,  as 
amended  by  the  Hazaidlous  and  Solid 
Waste  Amendments  of  1984  (42  U.S.C. 
6924). 

No  additions  or  changes  are  proposed 
at  40  CFR  part  300  in  this  rule  under 
CERCLA  (42  U.S.C.  9601-9657). 

F.  Summary  of  Proposal 

Consistent  with  these  authorities 
described  in  Unit  I.E.,  EPA  is  proposing 
a  number  of  modiHcations  to  the  PCB 
disposal  rules  to  provide  flexibility  in 
addressing  the  disposal  of  PCBs  where 
specific  conditions  would  allow  for 
diHierent  waste  management  activities 
than  are  currently  available  under  the 
regula^icns.  v^hile  still  providing 
protection  from  unreasonable  ri^  of 
injury.  EPA  is  also  proposing 
modifications  to  the  disposal 
regulations  that  would  allow  for  the 
recognition  of  PCB  waste  management 
activities  undertaken  under  other 
Federal  or  State  authorities. 
Furthermore.  EPA  is  proposing  a 
number  of  changes  to  the  regulations  to 
delete  out-of-date  provisions,  modify 
the  regulations  to  address  problems  in 
their  applicabihty  or  implementutiun. 
make  certain  policies  and  provisions 
consistent  with  the  requirements  of 
other  Federal  statutes,  and  reduce 
requirements  for  PCB  disposal  activities 
which  present  a  de  miniiris  risk. 
Finally,  EPA  is  proposing  certain 
authorizations  and  exemptions  which 
would  address  the  need  for  the 
scientific  community  to. conduct 
research  as  well  as  health  and 
environmental  studies  on  PCBs  and  on 
media  contaminated  by  PCBs  (to 
include  processing  and  distribution  in 
commerce  of  PCBs)  for  the  development 
of  innovative  disposal  technologies 
which  otherwise  would  require  issuance 
of  a  disposal  approval. 

The  topics  to  oe  addressed  through 
this  proposed  rulemaking  include  the  lb 
issues  identified  in  the  ANPRM  plus  a 
number  of  additional  issues  that  have 
either  come  to  the  Agency's  attention 
through  the  submission  of  comments  or 
from  experience  in  implementing  the 
PCB  Notification  and  Manifesting  Rule 
(40  CFR  part  761  subparts  A,  D.  J,  and 
K)  published  in  the  Federal  Register  of 
December  21.  1989  (54  FR  5271(5). 
Several  changes  to  the  PCB  regulations 
proposed  today  are  in  support  of  EPA's  • 
effort  to  significantly  reduce  the  risk  of 
relcaise  to  the  environment  posed  by 
PCBs  still  in  use.  The  provisions 
affected  include  the  1-year  time  limit 
for  storage  and  disposal,  .State 
enhanc(!ment  provisions,  restrictions  on 
storage  for  reuse,  decontamination,  and 
the  previously  proposed  changes  to 
transformer  reclassification  pro«;rdurKs 


(58  FR  6d970,  November  18, 1993). 
EPA's  efl  )rts  to  promote  the  phase-out 
of  PCBs  s  ill  in  use,  especially  those  in 
electrical  equipment,  go  beyond  changes 
PC  J  rules.  They  include 
p  ited  changes  to  various 
monitoring  and 
strategies  and  policies,  a 
brt  to  inform  the  regulated 
y  of  the  Agency's  position  on 
in  use,  and  expanded 
with  other  Federal  and 
State  ageicies  and  departments.  EPA  is 
also  prop  jsing  a  definition  at  §761.3  of 
the  term  '  PCB-Contaminated"  that 
would  anilv  across  the  PCB  program, 
would  nipan 
hat  contains  or  contacts  PCBs 
of  50  parts  per  million 
ess  than  500  parts  per  million 
the  event  that  no  PCB  liquids 
ids  are  present  on  surfaces 
then  siu'faces  with 
greater  than  10 
per  100  square  centimeters 
cm^)  and  less  than  100 
per  100  square  centimeters 
00  cm^),  would  be  defined  as 
Con^minated.  EPA  would  also 
term  "PCB-Contaminated"  to 
PCBs  or  PCB  Items  meeting 
of  contamination  specified  in 
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4.  Characterization  of  natural  gas  pipelines 

C.  PCB'Radioactive  Wastes 

D.  Issues  Not  Addressed  When  the  Rules 

Were  Originally  Promulgated 

1.  Household  waste  exemption 

a.  Broadly  define  exemption 

b.  lmf>act  on  recycling  activities 

c.  Limit  scope  of  the  exemption 

d.  Other  disposal  considerations 

2.  linauthorized  use 

a.  PCB-imprpgnated  materials  used  m  du»  i 
systems 

b.  PCB-inipregnated  insulation  materiHi»: 

c.  Agency  experience 

d.  Reuse  of  natural  gas  pipelines 

3.  Disposal  issues 

a.  Disposal  of  PCB-bound  material 

b.  Disposal  of  cable  insulation  containing 
PCBs 

c.  Disposal  of  small  capacitors 

d.  L.arge  vohmie  PCB  liquids 

e.  Abandonment  and  di.<;posal  of  natural 
gas  pipeline 

f.  Dii^possl  of  solvents 

g.  Disposal  of  waste  generated  during  the 
chemical  analysis  of  PCBs 

h.  Transbouodary  Movement  of  PCBs  foi 

disposal 
i.  Landfilling  of  liquid  PCBs 
III.  Other  Regulatory  Changes  and 

Clarifications 

A.  Marking 

B.  DOT  Containers  for  Storage  of  PCB  W.istf 

C.  Definition  of  PCB  Transformer  and  PCH- 

Contaminated  Equipment 

D.  Drained  PCB-Contaminated  Transformers 

E.  Transfer  of  Totally  Enclosed  PCBs 

F.  Change  in  the  Reportable  Quantity— Spill 

Cleanup  Policy 

G.  PCB  Storage  Requirements 

1.  Indefinite  storage  of  PCB  arfirles 
def  ignated  for  reuse 

2.  Clarification  of  the  l-yeer  time  limit  for 
storage  and  disposal 

3.  Situations  which  warrant  an  extension 
or  waiver  of  the  l-year  time  limit  for  storig«' 
and  disposal 

4.  Temporary  storage  of  PCB  liquid  at  .■>()» 
ppm  or  greater 

5.  Storage  of  large  PCB  capacitors  and  Pt;B- 
contaminated  equipment  on  pallets  next  to  a 
qualified  storage  area 

6.  Alternate  storage  of  PCBs 

7.  Storage  requirements  for  PCB  arlji  If 
( ontainers 

8.  Recordkeeping  requirements  for  sloiaxf 
unit  op>erators 

9.  Revision  to  storage  unit  criteriH 
H.  ASTM  References 

I.  Manufacture  of  PCBs  for  Disposul-RHlai.ci 

Studies 
].  PCB  Samples  and  Standards 

1.  Use  authorization 

2.  Class  exemption 

K.  State  Enhancement  Activities 

1.  Coordinated  approval 

a.  interactive  approach 

b.  Self-implementing  approach 

2.  PCB  state  enhancement  grants 

L  Clarification  of  Requirement  to  ReqiiKsl 
Approval  for  Alternate  Methods  of 
Disposal 

M.  Wet  Weight/Dry  Weight  Clarification 

1.  Liquids,  including  oi^anic  liquids  .nnd 
wastewater 

2.  Non-liquid  PCBs 
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3.  Mixtures  of  liquids  and/or  non-liquids 
N.  Oil-filled  Equipment  Manufactured  After 
the  Ban 

0.  PCB  Voltage  Regulators 

P.  Registration  Requirement  for  PCB  - 

Transformers  2  500  ppm  PCBs 
Q.  Rectifiers 

R.  Use  of  PCBs  in  Scientific  Equipment 
S.  Remove  Outdated  CFR  Material 
T.  Chart  of  Marking  and  Recordkeeping 
Requirements 

IV.  Proposed  Amendments  to  the 
Notification  and  Manifesting  Rule 

A.  Small  Quantity  Exemption  for  Solids 

B.  Clarification  of  Exception  Reporting 

C.  Timing  for  Submission  of  the  Certificate  of 

Disposal 

D.  Manifest  Requirements  for  Pre-1978  <50 

ppm  PCB  Spills 

E.  Notification  by  Transporters 

F.  Renotification  for  Changes  in  Facility 

Operations 

G.  Transfer  of  Ownership  of  Commercial 

Storage  Facilities 
H.  Modifications  to  Storage  Facilities 

1.  Clarification  of  Which  Disposers  Must 

Submit  an  Annual  Report 
J.  Financial  Assurance  Mechanism:  Non- 
Parent  Corporate  Guarantee 
K.  Notification  and  Manifesting  Samples 

1.  CjonMftl 

2.  Definitions 

L.  Clarification  of  the  Term  "Facility" 

V.  Confidentiality 

VI.  Official  Rulemaking  Record 

VII.  Regulatory  Assessment 
Requirements 

II.  Notice  of  Proposed  Rulemaking 

A.  Large  Volume  PCB  Wastes 

Backffvund.  The  current  PCB 
regulations  generally  establish  a 
concentration  of  50  parts  per  million 
(ppm)  as  the  regulatory  threshold  for 
authorized  PCBs  in  use  (i.e.,  in  service). 
This  was  based,  in  part,  on  the' 
economic  impact  of  the  regulations  on 
electrical  transformers,  but  50  ppm  has 
been  extended  to  include  all  auUiorized 
PCBs  and  PCB  Articles,  as  defined  in 
these  proposed  rules  at  §761.3,  imless 
otherwise  noted  (e.g.,  PCB  concentration 
of  less  than  50  ppm  resulting  from 
dilution).  Where  liquid  samples  could 
not  be  collected,  such  as  on 
contaminated  surfiaces,  surface  sampling 
and  concentration  levels  were 
developed  (see  part  761,  subpart  G,  The 
PCB  Spill  Cleanup  Policy).  TTie  surface 
concentrations,  %«duch  were  based  on 
dermal  exposure,  were  equated  to  the 
existing  PCB  r^ulations  which 
included  ec(Hiomic  considerations.  As  a 
result,  the  regulations  established  for 
PCBs  at  concentrations  of  50  to  less  than 
500  ppm  were  applied  to  contaminated 
surfaces  at  concentrations  of  greater 
than  10  to  less  than  100  micrograms  per 
100  square  centimeters  (>10  -  <100  (ig/ 
lOOcm^).  The  regulations  that  EPA  is 
proposing,  in  several  sections  of  this 


notice,  codify  the  relationship  between 
surface  contamination  and  the  existing 
regulations  based  on  milligrams  of  PCBs 
per  liter  of  liquid  on  a  diy  weight  basis. 

In  the  ANPRM,  EPA  requested 
comments  on  the  effectiveness  of  the 
current  PCB  regulations  in  preventing 
an  unreasonable  risk  of  injury  to  health 
and  the  environment  from  the  disposal 
of  "large  volume,  non-liquid  PCB 
wastes"  such  as  wastes  from  the 
shredding  of  automobiles,  white  goods, 
and  industrial  scrap,  and  certain  classes 
of  soils,  sludges,  and  sediments. 
Currently,  large  volume  wastes  derived 
from  an  authorized  original  source 
containing  £50  ppm  PCBs  may  only  be 
disposed  of  in  an  incinerator  that 
complies  with  40  CFR  761.70,  in  a 
chemical  waste  landfill  that  complies 
with  40  CFR  761.75.  or  pursuant  to  an 
approved  alternate  method  of 
destruction  equivalent  to  incineration  at 
40  CFR  761.60(e).  regardless  of  their 
ciurent  PCB  concentration  or  the  risk  of 
exposure  they  may  pose.  The  Agency 
beheves  that  there  are  additional 
disposal  methods  and  other  waste 
management  techniques  for  large 
volume  wastes  that  would  not  pose  an 
unreasonable  risk  of  injury  to  health  and 
the  environment.  These  additional 
disposal  methods  and  other  waste 
management  techniques  are  the  subject 
of  this  section  of  today's  proposed  rule. 
For  different  kinds  of  large  volume 
waste,  such  as  soils,  bquids,  and 
surfaces  contaminated  with  PCBs.  EPA 
is  propKising  several  self-implementing 
disposal  options  at  §§761.61.  761.62 
and  §761.79.  If  followed  exactly  as 
written,  the  self-implementing  disp>osal 
options  would  not  require  prior 
approval  bom  EPA.  Tbese  options  are 
detailed  and  specific.  The  sampling 
portions  of  the  self-implementing 
procedures  appear  in  Ap{>endices  I-III. 
Placement  of  the  proposed  sampling 
procedures  in  appendices  is  intended  to 
provide  better  continuity  and  should 
facilitate  understanding  of  the  overall 
self-implementing  procedures  of  which 
they  are  a  part. 

The  term  "large  volume"  is  used  to 
describe  wastes  that,  in  general,  are 
generated  or  managed  in  greater 
volumes  than  when  they  were  originally 
placed  in  service.  Large  volume  wastes 
would  include  dredged  materials, 
contaminated  environmental  media, 
mimicipal  sewage  treatment  sludges, 
industrial  waste  water  treatment 
sludges,  auto  shredder  waste, 
demolition  wastes,  and  specifically 
Usted  materials  containing  PCBs  that 
may  not  be  authorized  for  use,  such  as 
PCB  impregnated  insulation  or  gaskets. 

Large  volume  PCB  wastes  would  not 
include  wastes  that  are  PCB  Items,  PCB 


Articles,  and  PCB  liquids  being  removed 
fitjm  service.  PCB  liquids  include,  but 
are  not  limited  to.  dielectric  fluid  and 
solvents  used  to  flush  PCB  Transformei^ 
prior  to  landfilling  (GE  Solvent 
Distillation  Case  [Docket  No.  TSCA-IV- 
890016]).  Large  volume  PCB  wastes 
would  not  include  the  more  traditional 
PCB  wastes  which  are  typically 
generated  and  managed  in  discrete, 
relatively  small  volumes  associated  with 
individual  pieces  of  electrical, 
mechanical,  heat  transfer,  or  other 
equipment. 

Large  volume  PCB  wastes  are 
frequently  heterogenous  in  nattire  and 
contaminated  with  low  (i.e.,  <50  ppm) 
or  vaiying  levels  of  PCBs  and  other 
constituents.  Although  these  wastes 
may  now  pose  little  environmental  risk, 
under  the  current  PCB  regulations,  they 
are  usually  required  to  be  disposed  of. 
based  on  their  original  PCB 
concentration,  in  either  a  TSCA 
chemical  wraste  landfill  or  TSCA 
incinerator.  Second,  as  the  name  of  the 
category  implies,  "large  volume"  wastes 
may  be  generated  each  year  in  enormous 
amoiuits.  However,  the  actual 
magnitude  of  the  problem  is  not  well 
documented.  EPA  requested 
information  about  historic  PCB  disposal 
sites,  including  areas  of  major  or 
longterm  spills  (46  FR  22144.  April  15. 
1981)  and  included  these  data  in  its 
listing  of  sites  known  as  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  Information  System  or  CERCLIS. 
While  EPA  does  not  have  information 
characterizing  every  site  where  PCBs 
were  spilled  or  disposed  of,  the  Agency 
does  have  estimates  of  the  number  of 
sites  contaminated  with  PCBs.  In  1991, 
EPA's  Office  of  Emergency  and 
Remedial  Response  completed  a 
characterization  of  1.218  sites  associated 
with  the  National  Priorities  List  (NPL) 
and  29,461  sites  associated  with 
CERCLIS.  At  approximately  20  percent 
of  the  NPL  sites  and  approximately  7 
percent  of  the  CERCLIS  sites,  PCBs  were 
characterized  as  a  "predominant"  waste 
type.  The  NPL  sites  alcme  contain 
approximately  34,070,000  cubic  yards  of 
material  contaminated  with  PCBs  and 
other  substances.  Similarly,  the  weight 
of  shredder  waste  produced  annually  by 
metal  recyclers  is  approximately  3 
million  tons.  Commercial  disposal  costs 
of  these  types  of  large  volume  wastes  at 
PCB  incinerators  or  landfills  have  been 
as  high  as  $2,300  per  cubic  yard  for 
incineration,  and  $550  per  cubic  yard 
for  chemical  waste  landfilling.  Based  on 
this  information  concerning  large 
volume  PCB  waste  generation,  the 
niunber  of  old  PCB  disposal  sites,  and 
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the  cost  of  disposal,  EPA  believes  that 
it  is  appropriate  to  commence 
rulemaiking  to  address  the  management 
and  disposal  of  large  volume  PCB 
wastes  and  propose  alternatives  to  the 
current  available  disposal  options. 

Therefore,  for  PCB  remediation 
wastes,  EPA  is  proposing  to  allow 
alternatives  to  the  regulatory  mandate 
that  PCB  wastes  must  be  managed  based 
on  the  requirements  for  disposal  at  the 
time  the  contaminating  PCBs  came  out 
of  service  (i.e.,  based  on  the  original 
PCB  concentration  of  the  material  (see 
unit  I1.A.4.  of  this  preamble).  The 
remediation  requirements  proposed  in 
§761.61  (a)  address  indirect  exposure 
issues  by  limiting  the  applicability  of 
the  section  to  environmental  settings 
which  are  less  likely  to  allow  migration 
and  therefore  should  be  easier  to 
characterize  and  remediate.  All  other 
environmental  settings  are  addressed 
under  the  proposed  "risk-based"  option 
(§761 .61(c))  where  EPA  could  require  a 
site-specific  indirect  exposure  as  well  as 
direct  exposure  risk  assessment.  As  a 
point  of  clarification,  since  spills  result 
in  an  illegal  release  of  PCBs  to  the 
environment,  only  those  wastes  cleaned 
up  and  disposed  of  in  accordance  with 
the  PCB  Spill  Cleanup  Policy  (40  CFR 
part  761,  subpart  G)  will  be  entitled  to 
the  presumption  against  enforcement  of 
a  disposal  violation  for  that  spill. 

PCB  non-remediation  wastes  (Unit 
II.A.6.  of  this  preamble  provides  further 
discussion)  are  often  found  in  large 
volumes  and  in  a  physical  state  that 
tends  to  limit  the  mobility  of  the  PCBs 
(e.g.,  PCBs  used  as  a  plasticizer).  In  this 
instance,  EPA  is  recognizing  the 
reduced  risk  of  direct  or  indirect 
exposure  and  the  overall  volume  of  this 
category  of  waste  when  it  considers 
additional  options  for  disposal. 

Elsewhere  in  today's  notice,  EPA  is 
also  reproposing  a  process  for 
determining  the  concentration  of  PCBs 
in  a  multiphasic  media  such  as  sludges 
or  sediments  (see  Unit  ill.  M.  of  this 
preamble).  EPA  would  require  that  this 
process  be  followed  by  those  using  the 
provisions  established  for  the  disposal 
of  large  volume  wastes  and.  in  general, 
for  determining  the  concentration  of 
PCBs. 

1.  Anti-dilution.  The  current  rule  at  40 
CFR  761.1(b),  commonly  known  as  the 
"anti-dilution"  rule,  prohibits  the 
avoidance  of  specific  disposal 
requirenients  because  a  PCB 
concentration  was  reduced  or  shifted 
from  one  material  or  environmental 
medium  to  another  as  the  result  of 
adding  a  diluent,  or  separating  or 
concentrating  the  PCBs.  This  provision 
remains  in  effect.  EPA  is  not  promoting 
intentional  or  fortuitous  dilution  in 
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case,  the  Regional  Administrator  could 
then  require  the  submission  of  an 
application  for  approval  of  a  risk- based 
disposal  method  under  proposed 
§761.61(c)  (see  Unit  II.A.4.  of  this 
preamble).  Failure  to  submit  a  complete 
application,  in  the  timeframe  stipulated 
in  the  Regional  Administrator's  "call- 
in"  letter,  would  be  a  violation,  and  the 
violations  would  accrue  from  that  day 
forward.  EPA  believes  that  pre-1978 
PCB  disposal  imits  or  areas  of 
contamination  should  not  be  allowed  to 
remain  "in-ser\'ice"  and  thus 
unaddressed,  as  the  existing  prefatory 
note  currently  allows,  if  there  is  a  risk 
of  exposure  from  these  sites. 

Sites  that  could  be  considered  an 
immediate  exposure  risk  include,  but 
are  not  limited  to,  school  yards,  food  or 
feed  areas,  residential  areas, 
underground  or  surface  waters,  well 
head  protection  areas,  and  certain 
stream,  river,  or  lake  sediments.  In  such 
cases  where  the  Regional  Administrator 
has  made  a  determination  that  there  is 
a  risk  of  exposure,  the  site  would  have 
to  be  cleaned  up,  based  on  the  exposure 
risk  finding. 

Also,  in  the  introductory  paragraph  at 
§761 .60,  EPA  is  proposing  to  add 
language  to  instruct  those  whose  waste 
is  subject  to  the  disposal  provisions  of 
subpart  D  to  refer  back  to  both  the 
authorizations  section  at  §761.30  and 
the  prohibitions  section  at  §761.20  and 
to  coordinate  their  disposal  activities 
with  other  agencies  where  appropriate 
for  all  PCB  wastes.  It  is  important  for 
members  of  the  regulated  community  to 
be  cognizant  of  the  fact  that  the  dispos.-:! 
options  in  subpart  D  hinge  on  certain 
prohibitions  as  well  as  authorizations. 
For  example,  not  all  PCB  Items  would 
be  required  to  be  disposed  of.  Some 
items,  such  as  natural  gas  pipelines 
containing  PCBs,  if  properly 
decontaminated,  could  be  reused. 

Many  other  Federal,  State,  and  local 
laws  and  regulations  apply  to  the 
disposal  of  PCBs.  Although  EPA 
attempts  to  coordinate  with  the  various 
Federal,  State,  and  local  programs 
controlling  PCBs,  the  ultimate 
responsibility  for  coordination  and 
compliance  rests  with  the  regulated 
community. 

3.  Alternatives  to  landfilling.  On  June 
10,  1991,  EPA  also  published  a  notice  of 
availability  of  a  draft  guidance 
document  outlining  several  alternative 
methods  of  treatment  for  certain  classes 
of  media  containing  PCBs  (56  FR 
26745).  That  document  is  entitled 
"Interim  Guidance  on  Non-Liquid  PCB 
Disposal  Methods  to  be  Used  as 
Alternatives  to  a  40  CFR  761.75 
Chemical  Waste  Landfill  (CWL).  " 
Generally,  commenters  to  the  ANPRM 
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who  addressed  the  issue  of  alternative 
methods  of  treatment  and  commenters 
to  the  draft  interim  guidance,  stated  that 
a  wider  range  of  options  would  not  only 
provide  much  needed  disposal 
flexibility,  but  would  provide  an 
incentive  for  developing  alternative 
m.ethods  of  PCB  disposal. 

In  response  to  these  comments,  the 
proposed  rule  at  §761 .61(c)  would 
authorize  the  Regional  Administrator, 
based  on  a  site-specific  risk  assessment, 
to  approve  an  application  for  different 
cleanup  and  disposal  requirements 
provided  that  they  would  not  pose  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  The  wide  range  of 
different  methods  of  disposal  that  could 
be  approved  by  the  Regional 
Administrator  upon  application  include 
thermal  destruction  such  as  infrared 
thermal  treatment  or  circulating  bed 
combustor;  physical  separation  such  as 
thermal  treatment  (rotary  thermal 
desorber  and  fluidized  bed)  and  solvent 
extraction  (soil  washing  and  liquified 
gas);  solidification/stabilization  such  as 
chemical  fixation  (encapsulation,  in-situ 
inorganic  polymer,  and  silicates);  in-situ 
vitrification;  biological  treatment;  and 
.  chemical  dechlorination.  These  are  not 
the  only  treatment  methods  that  could 
be  approved  by  the  Regional 
Administrator  upon  appfication;  but  are 
the  methods  currently  being  used  with 
varying  degrees  of  success. 

Commenters  suggested  several 
potentially  viable  ahematives  for  the 
disposal  of  large  volume  PCB  wastes, 
some  of  which  were  not  listed  in  the 
draft  alternative  disposal  document  that 
accompanied  the  Jime  10, 1991, 
publication  of  the  ANPRM.  As  indicated 
in  this  proposed  rule,  upon  application 
to  the  Regional  Administrator,  each 
proposed  option  would  be  considered 
on  a  case-by-case  basis.  Some 
commenters  suggested  that  the  need  to 
obtain  a  disposal  permit  was  an 
impediment  to  developing  and  utilizing 
alternative  methods  of  destruction  and 
containment.  EPA's  position  is  that 
adequate  controls  must  be  imposed  to 
ensure  the  safety  of  all  disposal 
technologies,  especially  those  being 
operated  on  a  commercial  scale.  EPA 
does,  however,  anticipate  that  as 
individual  or  combinations  of 
technologies  are  used  repeatedly,  the 
permitting  process  will  become 
streamlined.  Once  out  of  the  research 
and  development  (R&D)  phase,  new 
technologies  will  receive  the  same  level 
of  scrutiny  as  those  already  fully 
developed  to  ensure  adequate 
environmental  controls  of  specific 
technologies.  In  certain  instances, 
specific  standards,  technologies,  or 
jjrocedures  could  also  be  promulgated 


in  future  rulemakings  as  additional 
decontamination  activities  at  §761.79  or 
added  to  the  self-implementing 
remediation  techniques  in  §761. 61  (a) 
(see  Unit  II.A.3.  of  this  preamble). 

4.  Proposed  remediation  strategy  for 
PCBs.  including  cleanup  under  the 
RCRA  corrective  action  and  CERCLA 
remedial  programs.  The  1987  TSCA 
PCB  Spill  Cleanup  Policy,  published  on 
April  2,  1987  (52  FR  10688).  codified  at 
part  761.  subpart  G.  appUed  only  to 
certain  releases  of  PCBs  occurring  after 
May  4, 1987.  Thus,  other  spills  of  PCBs 
(i.e..  most  notably  those  which  occurred 
prior  to  May  4. 1987).  were  not  intended 
to  be  subject  to  the  provisions  of  the 
Policy.  The  issue  of  whether  the  Agency 
should  develop  a  cleanup  policy  for 
historic  PCB  spills,  and  how  such  a 
policy  might  differ  from  the  existing 
policy  for  new  spills,  was  addressed  in 
the  ANPRM.  In  response  to  this 
discussion,  several  commenters  on  the 
ANPRM  strongly  supported  the  idea  of 
developing  an  EPA  poUcy  on  historic 
PCB  spills.  Those  commenters  suggested 
that  such  a  policy  could  achieve 
considerable  benefits  at  historic  PCB 
spill  sites,  similar  to  those  that  have 
been  obtained  for  new  PCB  spills  under 
the  1987  policy. 

In  fight  of  these  comments,  and  in 
consideration  of  the  Agency's 
experience  with  implementing  the  1987 
cleanup  poUcy  for  new  spills.  EPA  is 
today  proposing  a  strategy  under  TSCA 
for  cleanup  of  all  PCBs  in  the 
environment.  The  following  preamble 
also  discusses  how  PCBs  would  be 
addressed  under  the  remedial 
authorities  of  RCRA  and  CERCLA.  hi 
addition,  EPA  is  today  proposing  to 
clarify  the  concentration  level  for  soil 
contaminated  with  PCBs  that  was 
identified  as  an  "action  level"  in  the 
proposed  RCRA  Corrective  Action 
Regulations  (55  FR  30798.  July  27. 
1990). 

a.  Background.  As  part  of  the 
development  of  the  1987  TSCA  PCB 
Spill  Cleanup  Policy.  EPA  evaluated  the 
frequency,  amount,  and  nature  of  PCB 
spills  from  electrical  equipment,  the 
different  routes  of  exposure  to  PCBs 
(i.e..  ingestion,  dermal,  and  inhalation), 
the  risks  posed  by  spills  in  different 
locations,  and  the  costs  of  cleanup. 
After  evaluating  this  information  and 
considering  a  spill  cleanup  proposal 
submitted  to  EPA  by  the  Environmental 
Defense  Fund  (EDF).  the  Natural 
Resources  Defense  Council  (NRDC).  the 
Edison  Electric  histitute  (EEI).  the 
Chemical  Manufacturers  Association 
(CMA).  and  the  National  Electrical 
Manufacturers  Association  (NEMA). 
EPA  developed  cleanup  goals  for  PCBs 
in  soil  and  on  surfaces. 


The  TSCA  PCB  Spill  Qeanup  Policy 
requires  cleanup  of  PCBs  to  different 
levels  depending  upon  spill  location, 
the  potential  for  exposure  to  residual 
PCBs  remaining  after  cleanup,  the 
concentration  of  PCBs  initially  spilled 
(high  concentration  or  low),  and  the 
nature  and  size  of  the  population 
potentially  at  risk  of  exposure  to 
residual  PCBs.  Thus,  the  TSCA  PCB 
Spill  Cleanup  Poficy  applies  the  most 
stringent  requirements  for  PCB  spill 
cleanup  to  non-restricted  access  areas 
where  there  is  a  greater  potential  for 
human  exposures  to  spilled  PCBs.  The 
TSCA  PCB  Spill  Cleanup  Policy  applies 
less  stringent  requirements  for  cleanup 
of  PCB  spills  in  restricted  access  areas 
where  the  nature  and  degree  of  human 
contact  present  a  lower  potential  for 
significant  exposure.  Finally,  even  less 
stringent  requirements  apply  to 
restricted  access  areas  where  there  is 
little  potential  for  human  exposures. 
Implementation  of  the  1987  TSCA 
PCB  Spill  Cleanup  Policy  has,  in  EPA's 
estimation,  yielded  highly  favorable 
environmental  results.  Large  numbers  of 
PCB  spills  have  been  cleaned  up 
expeditiously  and  safely  with  minimum 
administrative  burdens  to  regulatory 
agencies  or  responsible  parties.  This 
success  is  in  large  part  attributable  to   - 
the  self-implementing  nature  of  the 
pohcy:  the  clear,  numeric  cleanup  goals 
specified  in  the  policy;  and  the 
straightforward  sampling  and 
notification  procedures  required  of 
those  responding  to  PCB  spills. 
Although  the  1987  poficy  was 
intended  to  be  applicable  to  "new" 
spills  of  PCBs,  the  policy  has  also  been 
used  in  the  cleanup  of  historic  spills, 
particularly  in  the  context  of  CERCLA 
remediations.  As  discussed  below,  since 
1990  the  Superfund  program  has 
adopted  an  approach  to  cleanup  of  PCBs 
that  relies  heavilv  on  the  1987  TSCA 
policy.  Although  the  CERCLA  (and 
RCRA)  remedial  process  generates  large 
volumes  of  site-specific  information  that 
can  be  used  to  "fine  tune"  cleanup 
decisions  for  PCBs,  as  well  as  other 
hazardous  substances,  it  has  been  the 
Agency's  experience  that  the  essential 
features  of  the  1987  TSCA  policy  are 
workable  and  yield  protective  cleanup 
results  for  historic  spills  of  PCBs. 

The  following  discussion  summarizes 
the  approach  that  the  CERCLA  program 
has  taken  in  adapting  the  1987  PCB 
Spill  Cleanup  Policy  to  Superfund 
cleanups.  It  also  outlines  a  similar 
proposed  approach  for  the  RCRA 
corrective  action  program. 

b.  CERCLA  program  policy  for 
cleanup  of  PCBs.  Because  the  TSCA 
PCB  Spill  Cleanup  Policy  is  not  a 
binding  regulation,  it  is  not  a  potentially 
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applicable  or  relevant  and  appropriate 
requirement  (i.e.,  an  ARAR)  for 
Superfimd  response  actions.  However, 
as  a  codified  policy  reflecting 
substantial  scientific  and  technical 
evaluation,  it  has  been  considered  as 
important  guidance  in  developing 
cleanup  levels  at  Superfund  sites. 

In  August  1990,  EPA  issued  several 
CERCLA  guidance  documents  regarding 
remediation  of  PCBs  at  Superfund  sites. 
Among  other  provisions,  these  guidance 
documents  establish  guideUnes  for  the 
CERCLA  Program  to  follow  in  setting 
preliminary  remediation  goals  for  PCBs 
for  soil,  groimd  water,  and  sediment 
contaminated  with  PCBs  at  Superfund 
sites.  (See  "A  Guide  on  Remedial 
Actions  at  Superfund  Sites  with  PCB 
Contamination",  OSWER  Directive  No. 
9355.4-01  FS  (August  1990)  ("PCB 
Guide").) 

Preliminary  remediation  goals  (PRGs) 
in  the  Superfund  program  are  speciHc 
statements  of  the  desired  endpoint 
concentrations  of  contaminants,  or  risk 
levels  for  each  exposure  route,  that  are 
believed  to  provide  adequate  protection 
of  health  and  the  environment  based  on 
preliminary  site  information.  (See 
preamble  to  the  National  Contingency 
Plan  (NCP),  55  FR  8666,  8712  and  8713 
(March  8, 1992).)  These  goals  are  also 
used  in  setting  parameters  for  the 
purpose  of  developing  remedial 
alternatives.  Because  PRGs  are 
formulated  early  in  the  remedial 
evaluation  process,  they  are  typically 
based  on  readily  available  information, 
such  as  environmental  or  health-based 
ARAR's  other  reUable  guidance  or 
information,  commonly  referred  to  in     , 
the  CERCLA  program  as  To  Be 
Considered  or  (TBCs),  or  the  "point  of 
departure"  risk  level  of  10*.  As 
additional  information  becomes 
available  during  the  Remedial 
Investigation/Feasibility  Study  (RI/FS) 
process,  the  PRGs  may  be  modified  due 
to  consideration  of  exposure,  technical, 
or  other  factors  (55  FR  8713  and  8717). 
The  use  of  PRGs  does  not  preclude 
development  and  consideration  or 
selection  for  alternatives  that  attain  risk 
levels  other  than  those  represented  by 
the  PRG.  Final  selection  of  the 
appropriate  level  of  risk  is  made  based 
on  the  balancing  of  criteria  in  the 
remedy  selection  step  of  the  process. 

Along  the  same  lines,  the  1990 
CERCLA  PCB  guidance  documents 
explain  that  exceedance  of  a  PRG  for 
PCBs  does  not  mean  that  action  is 
required.  Rather,  once  the  CERCLA 
program  decides  that  action  is  necessary 
at  a  site,  the  PRGsfor  PCBs  should  be 
used  to  identify  areas  at  which  response 
action  should  be  considered.  "These 
goals  may  be  refined  throughout  the  RI/ 
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FS  proce^;  final  remediation  goals  are 
determined  in  the  remedy  selection." 
(PCB  Guiie,  p.2). 

According  to  the  CERCLA  PCB 
guidance  J  the  concentration  of  concern 
for  PCBs  in  soil  difiers  depending  on  the 
type  of  e^oposure  that  is  expected  (e.g. 
residentiafl  or  industrial)  The  guidance 
documents  point  out  that  site-specific 
conditionB  may  warrant  departure  from 
the  basic  framework  outlined  in  the 
guidancejdue  to  factors  such  as  the 
potential  for  PCBs  to  migrate  to 
groundwater  and  to  affect 
enviroiun  sntal  receptors.  The  guidance 
recomme;  ids  that  in  most  cases,  the 
prelimina  ry  remediation  goals  (or 
"analytic!  1  starting  points"  for  setting 
remedial  evels)  for  PCBs  in  soil  under 
CERCLA  ire  as  follows: 

The  TS  :j\  PCB  Spill  Policy  at 
§761.120,  recommends  PCB  spills  be 
cleaned  u  d  to  the  following  levels:  For 
current  ai  d  reasonably-expected  futiu'e 
residenti)  1  and  other  non-restricted 
access  an  as:  less  than  1  ppm  on  the 
surface  to  a  depth  of  10  inches  and  10 
ppm  at  di  pths  below  10  inches;  for 
industria  and  other  restricted  access 
areas:  25  )pm;  and  for  outdoor  electrical 
substatioi  is:  25  ppm,  or  50  ppm  with 
labelling  varning  of  presence  of  PCBs 
(not  expe  :ted  at  CERCLA  sites).  In  the 
case  of  re  nediation  for  residential, 
uruestrid  ed  land  use  at  CERCLA  sites, 
1  ppm  so  1  PCBs  at  the  surface  is 
recomme  ided  by  the  Superfund 
program  ^s  a  PRG  to  address  threats 
posed  by  idirect  contact.  Where  soil  with 
concentrations  greater  than  1  ppm  PCBs 
is  left  in  •  lace  for  residential  land  use, 
the  deptliof  soil  cover  is  determined  by 
site-speci  Re  conditions.  In  such  cases, 
appropri<  te  deed  restrictions  or  other 
institutio  lal  controls  are  generally 
implemei  ited. 

In  the  ( ase  of  remediating  for 
industria  ,  restricted  land  use  at 
CERCLA  sites,  a  range  of  10  ppm  soil 
PCBs  to  i  5  ppm  soil  PCBs  at  the  surface 
is  recomi  lended  by  the  Superfund 
program  is  a  PRG  to  address  threats 
posed  by  direct  contact. 

c.  Prop  ->sed  approach  for  cleanup  of 
PCBs  unt  er  RCRA  corrective  action 
authoriti  s.  In  the  July  27, 1990, 
proposec  RCRA  Corrective  Action  Rule, 
55  FR  30  98,  EPA  introduced  the 
concept  <  f  "action  levels"  as  trigger 
levels  foi  further  study  and  subsequent 
remedial  on  at  RCRA  facilities.  In  the 
RCRA  Co  rrective  Action  Program,  a 
remedial  investigation  may  indicate  that 
levels  of  contamination  from  a  past 
release  ai  e  unlikely  to  present  a  threat 
to  health  and  the  environment.  EPA 
proposeqthat  measured  levels  in  the 
environnlent  be  compared  to  action 
levels,  and  that  in  situations  where 


measured  levels  are  below  action  levels, 
EPA  would  not  normally  require  either 
further  study  (i.e.,  a  Corrective  Measures 
Study)  or  remediation. 

In  the  proposed  RCRA  Corrective 
Action  Rule,  EPA  proposed  using 
maximum  contaminant  levels  (MCLs) 
promulgated  under  the  Safe  Drinking 
Water  Act  as  action  levels  for  ground 
water.  For  other  media  (including  soils) 
and  for  constituents  in  ground  water 
that  do  not  have  established  MCLs,  the 
following  criteria  were  proposed  for 
establishing  action  levels.  First,  the 
concentration  for  a  hazardous 
constituent  must  be  derived  in  a  manner 
consistent  with  Agency  guidelines  for 
risk  assessment.  Second,  the  studies 
used  to  derive  action  levels  must  be 
scientifically  valid.  Third,  the 
concentrations  used  as  action  levels 
would  be  (for  carcinogens)  associated 
with  a  1  X  10* upperbound  excess 
cancer  risk  for  Class  A  and  B 
carcinogens  (PCBs  are  Class  B 
carcinogens),  and  a  1  x  lO'  risk  level  for 
Class  C  carcinogens.  For  systemic 
toxicants,  the  action  level  would  be  a 
concentration  to  which  humans  could 
be  exposed  on  a  daily  basis  without 
appreciable  risk  of  adverse  effects 
during  a  lifetime.  The  exposure  scenario 
used  for  calculating  the  action  levels 
was  direct  contact  (i.e.,  ingestion), 
assuming  residential  land  use.  EPA"s 
proposal  included  in  §264.521(d)  a 
separate  provision  establishing  criteria 
for  establishing  action  levels  for  soil, 
assuming  exposure  through 
consumption  of  the  soil  contaminated 
with  a  hazardous  constituent.  However. 
EPA  proposed  to  make  an  exception  to 
this  approach  where  EPA  has  already 
established  standards  for  remediation  of 
spilled  PCBs  under  the  TSCA  PCB  Spill 
Cleanup  Policy.  In  the  preamble,  EPA 
explained  that  the  Agency  had 
determined  that  the  standards  in  the 
TSCA  PCB  Spill  Cleanup  Policy  should 
be  used  as  action  levels  and  cleanup 
standards  for  soil  in  RCRA  corrective 
actions  (55  FR  30819). 

Proposed  Appendix  A,  to  part  264. 
subpart  S,  provided  examples  of 
concentration  levels  that  meet  the  above 
criteria  for  action  levels  for  more  than 
150  hazardous  constituents.  However, 
EPA  erred  in  setting  out  the 
concentration  level  for  PCBs  in  soil  in 
Appendix  A  (55  FR  30867).  EPA  had 
intended  to  list  1  ppm,  the  cleanup  goal 
recommended  by  the  TSCA  PCB  Spill 
Cleanup  Policy  for  residential  land  use, 
as  the  action  level  for  PCBs.  Instead  thfe 
action  level  listed  in  Appendix  A  for 
PCBs  in  soil  was  0.09  ppm.  EPA  is 
requesting  comment  on  correcting  this 
erroneous  listing.  EPA  believes  that 
adding  the  following  clarifying  language 


to  the  end  of  §264.521(d):  "AcUon  levels 
for  PCBs  in  soils  shall  be  defined  as  1 
ppm  consistent  with  the  TSCA  PCB 
Spill  Cleanup  Policy  at  part  761  subpart 
G,"  would  correct  the  error. 

EPA  beheves  that  it  is  appropriate  to 
adopt  the  TSCA  1  ppm  level  for  PCBs 
as  the  action  level  for  use  under  the 
RCRA  corrective  action  program.  As 
previously  discussed,  1  ppm  is  the 
cleanup  goal  recommended  by  the  PCB 
Spill  Cleanup  Policy  for  residential  land 
use.  Thus,  the  TSCA  spill  cleanup  level 
is  approximately  one  order  of 
magnitude  greater  than  the  action  level 
identified  in  the  subpart  S  preamble. 
However,  the  Agency  believes  that 
adopting  the  1  ppm  level  for  RCRA  may 
be  appropriate,  for  several  reasons.  For 
one  thing,  the  1  ppm  TSCA  level  is 
based  on  the  same  residential  land  use 
scenario  and  essentially  the  same 
exposure  assimiptions  used  in  deriving 
the  RCRA  action  levels.  It  also 
represents  the  same  general 
"conservativeness"  as  an  action  level,  in 
that  it  equates  to  a  lO*  excess  lifetime 
cancer  risk.  In  addition,  the  TSCA  level 
was  developed  based  on  substantial 
studies  conducted  by  the  Agency  that 
focused  specifically  on  the  risks  posed 
by  PCBs,  as  well  as  other  relevant 
factors  relating  to  cleanup  of  PCBs. 
Finally,  1  ppm  is  close  to  the  analytical 
detection  limit  for  soil,  whereas  the 
action  level  of  0.09  ppm  identified  in 
the  subpart  S  proposal  may  often  be 
below  detection  limits. 

The  Agency  recognizes  that  adopting 
the  TSCA  1  ppm  level  as  an  action  level 
imder  RCRA  would  depart  somewhat 
ft-om  how  other  soil  action  levels  are  set. 
It  would  be  a  level  established  under 
another  regulatory  program  and,  as 
such,  may  reflect  certain  factors  that 
were  not  otherwise  considered  in 
developing  the  action  level  concept 
under  RCRA.  On  the  other  hand, 
adopting  the  TSCA  level  for  soils  would 
be  very  much  analogous  to  using  MCLs 
as  action  levels  for  ground  water  as 
discussed  in  the  July  27,  1990  proposal 
(see  55  FR  30819  and  30853). 

It  should  also  be  noted  that  adopting 
the  1  ppm  action  level  for  PCBs  requires 
certain  explicit  revisions  to  the 
proposed  subpart  S  regulations. 
Specifically,  as  discussed  above,  the 
proposed  criteria  for  soil  action  levels 
that  were  specified  in  proposed 
§264. 521(d)  would  need  to  be  revised  to 
exphcitly  identify  the  1  ppm  level  for 
PCBs.  In  addition.  Appendix  A  to  part 
264  subpart  S  would  require  an 
amendment  to  identify  the  new  PCB 
action  level. 

The  Agency  solicits  comment  on 
today's  proposal  for  adopting  1  ppm  as 
the  action  level  for  PCBs  in  soil  for  the 


purpose  of  implementing  corrective 
actions  at  RCRA  regulated  facilities. 

Although  the  PCB  Spill  Cleanup 
Policy  identifies  other  numbers  that  are 
generally  appropriate  for  certain  land 
use  settings,  the  Agency  believes  that 
these  levels  are  inappropriate  for  use  as 
action  levels,  because  they  may  often 
require  substantial  site-specific 
information  and  determinations  by  the 
Agency  about  current  and  future  land 
use  and  exposure  potential.  This  is 
inconsistent  with  the  action  level 
concept,  which  requires  identifying 
conservative,  presumptive  levels  that 
can  be  established  without  this  type  of 
site-specific  information. 

However,  the  Agency  believes  that 
many  of  the  provisions  of  the  PCB  Spill 
Cleanup  Policy  may  be  appropriate  in 
making  decisions  regarding  cleanup 
levels  in  the  context  of  RCRA  corrective 
action.  In  the  preamble  to  the  proposed 
subpart  S  regulations,  EPA  stated  that 
the  cleanup  levels  and  practices  in  the 
PCB  Spill  Cleanup  Policy  would 
generally  be  appropriate  for  xise  in 
addressing  PCB  releases  under  RCRA 
corrective  actions.  The  Agency  wishes 
to  reaffirm  its  intention  to  use  the  1987 
spill  policy  as  guidance  for  cleanup  of 
PCBs  in  the  corrective  action  program  in 
essentially  the  same  marmer  as  has  been 
identified  in  the  Superfimd  guidance 
discussed  above. 

It  should  be  noted  that  the  Superfund 
guidance  on  PCBs  focused  primarily  on 
the  use  of  the  PCB  Spill  Cleanup  Pohcy 
in  establishing  preliminary  remediation 
goals,  or  PRGs.  The  subpart  S  proposal 
did  not  provide  an  explicit  regulatory 
homework  for  setting  PRGs  diuing  the 
corrective  action  process;  however,  the 
preamble  to  the  proposal  did 
acknowledge  that  establishing  such 
preliminary  cleanup  goals  may  often  be 
appropriate  in  a  RCRA  context.  The 
Agency  may  address  this  issue  more 
thoroughly  in  subsequent  RCRA 
rulemakings.  In  any  case,  EPA  intends 
to  use  the  general  approach  outlined  in 
the  Superfund  PCB  guidance  in 
establishing  preliminary  cleanup  goals 
(when  appropriate),  as  well  as  "final" 
cleanup  levels  for  PCB  contamination  at 
RCRA  facilities.  As  explained  in  the 
CERCLA  guidance,  the  levels  specified 
in  the  TSCA  PCB  Spill  Cleanup  Policy 
would  generally  be  examined  in  light  of 
site-specific  information,  and  that  the 
Agency  would  preserve  the  flexibility 
inherent  in  the  subpart  S  provisions  for 
establishing  cleanup  standards,  to  select 
a  cleanup  level  for  PCBs  that  may  depart 
irom  the  TSCA  PCB  Spill  Cleanup 
Policy,  when  appropriate.  (See  proposed 
§264.525(d),  55  FR  30877,  July  27. 
1990.) 


The  Agency  solicits  comment  on  the 
concept,  as  outlined  above,  of  using  the 
TSCA  PCB  Spill  Cleanup  Policy  as 
general  guidance  for  estabUshing 
cleanup  levels  under  RCRA  corrective 
action  authorities.  The  Agency  also 
solicits  comment  on  specific  provisions 
of  the  TSCA  PCB  Spill  Cleanup  Policy 
for  which  it  may  be  appropriate  to 
modify  or  supplement  for  use  in 
establishing  cleanup  levels  imder 
RCRA. 

d.  Today's  proposed  remediation 
strategy  for  PCB  spills  under  TSCA.  EPA 
is  today  proposing  a  new  strategy  under 
TSCA  for  cleanup  of  all  PCBs  in  the 
environment  that  is  closely  modeled 
after  the  1987  TSCA  PCB  Spill  Cleanup 
Policy  for  new  PCB  spills  from  electrical 
equipment.  The  Agency  believes  that 
adopting  such  a  strategy  is  warranted, 
for  several  reasons.  EPA's  experience 
with  PCB  cleanups  under  CERCLA  has 
shown  that  the  general  approach  and 
the  specific  cleanup  goals  expressed  in 
the  1987  Policy  are  generally 
appropriate  for  cleanup  of  PCBs  not 
directly  addressed  imder  the  policy,  as 
long  as  flexibiUty  is  provided  for 
factoring  site-specific  conditions  into 
final  cleanup  decisions.  In  addition, 
cleanup  of  PCBs  not  directly  addressed 
currently  under  the  policy  must  be 
addressed  under  TSCA  on  a  case-by- 
case  basis,  with  oversight  of  the  cleanup 
action  by  EPA  Regions.  This  can  require 
considerable  paperwork  and  lengthy 
negotiations  between  regulators  and 
responsible  parties  over  cleanup  goals 
and  procedures  at  individual  sites. 
Adopting  a  simpler,  more  imiform  yet 
flexible  strategy  for  cleanup  of  PCBs  in 
the  environment  under  TSCA  would 
thus  serve  to  reduce  administrative  and 
other  transactional  costs  and  accelerate 
the  cleanup  process. 

EPA  is  not  convinced  that  there  is  any 
compelling  technical  or  environmental 
rationale  for  having  several  separate  and 
inconsistent  methods  for  cleaning  up 
PCB  spills,  based  simply  on  when  the 
spill  occurred.  Under  TSCA,  the  new 
strategy  and  administrative  procedures 
propose  to  address  the  problem  of  PCBs 
in  the  environment  through  a  flexible, 
tiered  approach. 

EPA  is  proposing  that  PCBs  disposed 
of,  placed  in  a  land  disposal  facility, 
spilled,  or  otherwise  released  into  the 
environment  prior  to  April  18, 1978 
would  be  presumed  to  be  disposed  of  in 
a  manner  which  does  not  present  a  risk 
of  exposure  (i.e.,  the  PCBs  are  presumed 
to  be  safely  disposed  of)  unless  EPA 
makes  a  finding  that  there  is  a  risk  of 
exposure  (see  §761.60  proposed  revised 
introductory  text  in  the  codified  portion 
of  this  document).  EPA  could  then 
require  that  an  application  be  submitted 
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for  approval  of  remediation  and  proper 
disposal  of  those  PCB  remediation 
wastes  under  the  proposed  §761. 61(c). 
All  other  PCB  remediation  wastes 
would  be  addressed  by  one  of  several 
alternatives  proposed  today. 

In  certain  scenarios  PCBs  could  be 
remediated  to  specified  levels  and 
treated  under  the  self-implementing 
provisions  proposed  at  §761. 61  (a).  This 
activity  would  be  conducted  with  a 
minimum  of  interaction  between  EPA 
and  the  party  conducting  the 
remediation,  but  it  would  require  that 
the  specified  conditions  be  followed 
without  variance. 

Any  PCB  remediation  waste  could  be 
cleaned  up  imder  the  risk-based 
provisions  proposed  at  §761.61(c).  This 
new  provision  would  be  harmonized 
with  the  RCRA  and  CERCLA  programs. . 
Any  changes  of  the  levels  under  RCRA 
and  CERCLA  would  be  reflected  in  a 
change  under  TSCA  in  the  target 
standards.  While  §761. 61(c)  would 
provide  flexibility  ba.sed  on  site-specific 
assessment  of  the  risks  posed,  it  would 
also  be  the  most  resource  intensive  and 
time  consiuning  to  implement.  All 
actions  addressing  PCBs  under 
Superfund  would  use  §761.61(c)  as  the 
relevant  requirement  under  TSC^  thus 
providing  the  flexibility  necessary  to 
implement  site-speciHc  remedial 
actions. 

EPA  is  also  proposing  to  retain  the 
traditional  disposal  options  under 
proposed  §761 .61(b)  for  incineration, 
alternate  treatment  technologies,  and 
chemical  waste  landfilling.  This  section 
could  be  used  where  all  PCB 
remediation  waste  would  be  removed 
from  the  environment,  or  where  - 
remediation  levels  were  established 
elsewhere  in  these  rules.  Section 
761.61(b)  could  also  be  used  where  a 
mechanism  such  as  a  State  established 
cleanup  was  recognized  by  EPA  through 
a  coordinated  approval  under  proposed 
§761.77,  where  a  State  had  already 
established  a  site  characterization  and/ 
or  remediation  plan  requiring  off-site 
disposal  in  a  facility  with  a  TSCA 
disposal  approval  for  PCBs. 

The  current  TSCA  PCB  Spill  Cleanup 
Policy  would  still  be  available  to 
address  recent  spills  from  electrical 
equipment.  The  party  responsible  for  a 
spill  which  was  eligible  for  cleanup 
under  the  spill  policy  would  also  have 
the  option  of  using  one  of  the 
alternatives  available  under  proposed 
§761.61  or  §761.79  (Decontamination), 
where  applicable.  U  should  be  noted 
that,  in  accordance  with  the  anti- 
dilution provisions  of  §761. 1(b),  if  the 
contamination  was  from  an  authorized 
use.  then  the  PCB  remediation  waste  is 
regulated  based  on  the  regulatory  status 


of  the  PC  3s  at  the  time  of  their  release 
into  the  tnvironment.  The  following 
illustratas  this  point.  A  transformer 
contains  fe'CB  dielectric  fluid  at  1,000 
ppm.  Th !  unit  leaks  its  dielectric  fluid, 
and  all  r  suiting  PCB  remediation  waste 
is  regula  ed,  regardless  of  concentration, 
because  i  he  original  dielectric  fluid  was 
regulatec  at  the  time  of  the  leak. 
Howevei ,  if  the  same  PCB  Transformer 
is  first  re  ::]assified  to  non-PCB  status 
(i.e.,  less  than  50  ppm  PCB  in  the 
dielectri  :  fluid)  and  non-PCB  dielectric 
fluid  lea  s,  none  of  the  resuhing 
remedial  ion  waste  is  regulated  under 
TSCA  (b  it  not  necessarily  other  laws  or 
regulatio  is)  because  the  dielectric  fluid 
was  unrt  gulated  at  the  time  of  the  leak. 

There  ire  two  questions  associated 
with  an)  cleanup.  The  first  question  is 
to  what   3vel  must  contamination  be 
cleaned  i  nd  the  second  question  is  what 
are  the  d  sposal  requirements  for  the 
contamii  ated  material.  In  general,  the 
current  I CB  rules  address  the  disposal 
question  by  stating  that  PCBs  diluted 
through  i  icts  such  as  spilling  or 
process!  ig  for  disposal  must  be 
disposec  of  based  on  the  disposal 
requiren  ents  for  that  PCB  concentration 
at  the  tir  le  the  PCBs  came  out  of  service 
or  v;ere  !  pilled.  However,  except  for 
those  scAiarios  addressed  by  the  TSCA 
PCB  Spi  I  Cleanup  Policy,  the  current 
rules  rec  jire  complete  removal  of 
spilled  0  r  otherwise  improperly 
disposec  of  PCBs.  Most  commenlers  to 
the  ANP  IM  were  very  supportive  of  the 
Agency'!  desire  to  amend  the  current 
ndes  to )  How  the  management  of 
remedial  ion  wastes  based  on  their 
current !  CB  concentrations  and  the  site- 
specific  lisk  from  exposure. 

Severaj  commenters  asked  that  EPA 
address  pe  question  of  cleanup  levels 
by  estabishing,  in  this  rule,  national 
standarcK  for  specific  exposure 
scenariof ,  with  provisions  for  variances 
that  wou  Id  be  binding,  for  rero^iation 
of  wastei  containing  PCBs  for  dl 
Federal  trograms  that  would  be 
preempt  ve  of  State  and  local 
requiren  ents.  These  commenters 
suggeste  1  that  this  approach  could 
reduce  t  le  "transactional"  costs 
associati  d  with  site-by-site  negotiations, 
promote  voluntary  remediation 
activitie;  and,  in  general,  speed  the 
cleanup  jf  sites.  EPA  has  limited 
authorit;  under  TSCA  to  preempt  State 
or  local  I  equirements  for  the  cleanup  nr 
disposal  of  PCB  remediation  wastes. 
.  With  rej  ird  to  establishing  uniform 
standan  s  for  specific  exposure 
scenario  ;  for  the  remediation  of  PCBs 
and  othe  r  hazardous  substances  or 
constitui  nts,  EPA  has  contemplated  the 
foUowin  ;  options:  (a)  Setting  specific 
standar(  s,  (b)  using  a  uniform  decision- 


making process  with  target  standards, 
but  allowing  site-specific  variances,  or 
(c)  using  a  uniform  decision-making 
process  with  a  general  goal  and  site- 
specific  application.  EPA  believes  that 
specific  standards  are  most  appropriate 
when  dealing  with  common  disposal 
scenarios  and  limited  disposal  options. 
Favoring  site-specific  approaches  to 
remediate  old  spills  is  most  appropriate 
when  there  is  little  commonality  at  the 
various  sites  among  the  problems  being 
addressed  and  the  available  disposal 
options.  Except  for  the  limited  scenarios 
proposed  in  §761. 61(a),  EPA  does  not 
believe  that  it  has  sufficient  experienr** 
or  information  to  establish  additional 
self-implementing  cleanup  and  disposal 
options.  EPA  is  seeking  comments, 
supported  by  technical  information 
from  those  engaged  in  remedial  actions: 
other  Federal,  State  or  local  entities 
responsible  for  the  implementation  or 
oversight  of  remedial  actions;  and  the 
general  public  on  all  three  approaches 
including  the  following  proposal. 

Several  remedial  approaches  could  be 
proposed  for  any  given  site  which  is 
contaminated  with  PCBs.  In  this  section, 
EPA  is  proposing  three  alternatives  for 
the  cleanup  and  disposal  of  PCB 
remediation  waste  under  TSCA.  Th«; 
first  alternative  would  be  self- 
implementing.  The  term  self- 
implementing  means  that  EPA  approval 
under  TSCA  would  not  be  necessary  as 
long  as  the  entire  remediation 
conformed  to  the  procedures  and 
standards  of  the  first  alternative  at 
proposed  §761.61(a).  The  second 
alternative,  performance-based  disposal, 
is  the  use  of  "traditional"  disposal 
technologies  of  incineration  and 
chemical  waste  landfilling,  according  to 
the  approval  process  and  standards  as 
proposed  at  §761. 61(b).  The  third 
alternative,  risk-based  disposal,  is  a 
process  and  decision  document  not 
unlike  the  Superfund  remedial  action 
decision-making  process  and  record  of 
decision  (ROD).  Each  step  would  be 
approved  by  the  Regional  Administrator 
having  jurisdiction  over  the  site  which 
is  contaminated  with  PCBs,  including  a 
risk  assessment  and  any  onsite 
treatment,  or  redisposition  of  treated  or 
untreated  remediation  waste  at  the  site. 
Treatment  levels  would  be  based  on  a 
site-specific  risk  assessment  described 
at  proposed  §76 1.61(c).  Those  seeking  a 
PCB  disposal  approval  could  also  avail 
themselves  of  the  "Coordinated 
Approval"  provision  (see  Unit  llI.K.l.  of 
this  preamble).  This  alternative  would 
allow  the  recognition  of  a  cleanup 
action  conducted  under  another 
authority  such  as  a  RCRA  corrective 
action  permit  or  in  compliance  with  a 
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CERCLA  ROD  or  enforcement  decision 
document. 

i.  Self-implementing  option.  The  self- 
implementing  alternative  is  patterned 
after  the  PCB  Spill  Cleanup  Policy  (40 
CFR  part  761,  subpart  G),  which  sets 
standards  for  cleaning  up  spills  shortly 
after  they  occur.  Like  the  PCB  Spill 
Cleanup  Policy,  this  proposed 
alternative  requires  that  risk-based 
surface  and  soil  levels  be  achieved. 
However,  an  important  distinction 
between  subpart  G  and  the  proposed 
self-implementing  alternative  is  that  for 
non-recent  spills,  there  may  be  limited 
information  concerning  the 
concentration  and  amount  of  PCBs 
released  to  the  environment  and  the 
time,  nature,  and  extent  of  that  release 
and  any  subsequent  migration.  Subpart 
G  established  spill  cleanup 
requirements  addressing  the 
concentration  and  amount  of  spilled 
materials  based  on  the  location  of  the 
spill  and  potential  exposure  to  the 
spilled  PCBs.  Spill  cleanup  in  this 
proposal  is  based  on  the  current 
concentration  in  the  material  onto 
which  a  spill  occiuxed.  The  extent  of 
migration  of  the  spill  is  likely  to  be 
greater  for  an  old  spill  than  for  a  more 
recent  or  new  spill.  This  difference  plus 
the  requirement  for  rapid  initiation  and 
containment  of  the  spill  were  partly 
responsible  for  the  provision  at  40  CFR 
761.135  which  creates  a  presumption 
against  an  enforcement  action  for 
penalties  for  the  act  of  illegal  disposal. 
While  the  self-implementing  proposal 
allows  disposal  of  remediation  waste 
according  to  the  waste's  current  existing 
concentration,  the  proposal  does  not 
create  a  presumption  against 
enforcement  action  for  penalties  for  the 
act  of  unauthorized  disposal.  Another 
significant  difference  from  subpart  G  is 
that  the  self-implementing  disposal 
requirements  would  not  apply  to  certain 
environmental  and  exposure  scenarios 
having  the  potential  for  a  high  risk  of 
exposure.  Subpart  G  allows  certain 
residual  levels  to  remain  after  cleanup 
based  on  the  potential  future  use  of  the 
site,  including  the  imposition  of 
physical  or  institutional  restrictions 
limiting  access,  which  could  have  been 
incorrectly  assumed  to  always  directly 
correlate  with  exposure  in  those  areas. 
Today's  proposal  addresses  residual 
levels  based  not  only  on  access  to  areas, 
but  also  potential  exposure  to  residual 
PCB  levels  within  those  areas.  For 
example,  a  restricted  access  commercial 
area  might  limit  who  could  be  exposed, 
but  might  not  limit  how  much  a  person 
with  access  could  be  exposed. 

In  this  proposal,  concrete  is  not 
considered  a  non-porous  surface  as  it  is 
in  subpart  G  (see  the  proposed 


definition  of  "non-porous  surface"  at 
§761.3).  Consequently,  concrete 
containing  PCBs  would  have  to  be 
removed  rather  than  just  wiped  ofi'.  The 
size  of  the  remediation  area  is  not  an 
issue  with  today's  self-implementing 
proposal  as  it  is  with  subpart  G. 

Tne  self- implementing  option 
differentiates  between  the  cleanup  of  a 
site  and  the  disposal  of  PCB  remediation 
waste  from  the  site.  Cleanup  means  the 
identification  and  reduction  of  the  PCB 
concentrations,  and/or  removal  of  PCB 
remediation  waste  to  a  specified 
residual  PCB  concentration  at  its 
existing  location.  The  cleanup  portion 
of  this  alternative  allows  remediation 
waste  with  specified  PCB  levels  to 
remain  undisturbed  at  the  site  and  not 
be  disposed  of.  Cleanup  may  be 
followed  by  either  (or  both)  off-site 
disposal  of  a  certain  amount  of  PCB 
remediation  waste,  or  treatment  of  a 
certain  amount  of  remediation  waste  at 
the  site.  Disposal  means  the  movement 
of  PCB  remediation  wastes  from  the  site 
of  contamination  to  another  location  for 
destruction  or  containment  (off-site 
disposal)  or  the  destruction  or 
containment  of  PCB  remediation"  waste 
at  the  cleanup  site  (on-site  disposal). 
Section  761.61  would  apply  to  the 
cleanup  and  disposal  of  all  PCB 
remediation  wastes  regardless  of  when 
the  disposal,  spill,  or  contamination 
occurred.  Subpart  G  would  continue  to 
apply  to  recent  spills  from  electrical 
equipment;  however,  the  party 
responsible  for  the  spill  and  cleanup 
could  choose  to  follow  §761.61.  There 
are  other  conforming  changes  which 
could  be  made  to  40  CFR  part  761. 
subpart  G,  resulting  from  this  proposal. 
These  changes  have  not  been  made 
because  those  who  were  a  party  to  the 
negotiation  of  subpart  G  have  not  been 
a  direct  party  to  the  development  of  this 
proposal.  Nevertheless,  the  conforming 
changes  to  subpart  G  have  been 
accounted  for  in  this  proposal  and  the 
proposal  is  consistent  with  the 
conforming  changes,  especially  v\ith 
respect  to  references  of  "old"  spills. 
Section  761.61  specifically  applies  to 
"old"  spills. 

The  self-implementing  remediation 
option  proposes  on-site  disposal  to 
specified  cleanup  levels  of  residual 
PCBs  in  the  PCB  remediation  waste. 
Cleanup  levels  would  be  more  stringent 
for  high  exposure  areas  than  for  low 
exposure  areas,  as  these  terms  would  be 
defined  in  §761.3.  Three  self- 
implementing  on-site  options  are 
proposed:  capping  higher  residual  levels 
(a  definition  of  "cap"  is  proposed  at 
§761.3),  "treating  down"  from  higher 
levels  to  lower  levels  on-site  using  a 
non-chlorinated  solvent  washing 


process;  and  microencapsulation  or 
vitrification  (definitions  of  these  terms 
are  proposed  at  §761.3).  These  last  two 
immobilization  technologies  are  being 
proposed  because  they  have  been 
promulgated  under  RCRA  for  debris 
which  is  contaminated  with  both  RCRA 
hazardous  waste  and  TSCA  PCB  waste 
(see  57  FR  37194  -37282.  August  18. 
1992).  Based  on  EPA's  experience  with 
approving  PCB  disposal  technologies, 
the  solvent  washing  process  is  the  only 
currently  available  destruction  or 
physical  separation  PCB  disposal 
process  considered  generally  effective  in 
a  variety  of  situations,  commercially 
feasible  at  ambient  temperatures  (i.e..  no 
external  heat  source),  and  safe  enou^ 
to  be  conducted  without  prior  approval. 
EPA  will  consider  these  factors,  along 
with  the  general  statutory  requirement 
to  prevent  unreasonable  risk  of  injiuy  to 
health  and  the  environment,  in 
considering  the  addition,  under 
§761.61(c).  of  other  processes, 
procedures,  or  technologies  to 
§761 .61(a).  EPA  specifically  requests 
comments  on  the  best  method  to 
expeditiously  include  new  universally 
acceptable  risk-based  treatment 
technologies  as  self-implementing 
treatment  options  prior  to  amendment 
of  §761. 61(a)  in  the  Federal  Register. 
The  kind  of  solvent  washing  process 
EPA  proposes  for  treating  PCBs  removes 
PCBs  from  the  waste,  separates  the  PCBs 
from  the  solvent,  and  reuses  the  solvent 
while  disposing  of  the  PCBs.  Residual 
levels  of  solvent  in  the  treated  PCB 
remediation  waste  must  correspond  to 
allowable  levels  under  all  other  Federal 
and  local  regulations,  including 
requirements  under  RCRA  and 
regulations  of  the  Occupational  Safety 
and  Health  Administration  (OSHA).  For 
other  techniques  such  as  vitrification, 
EPA  is  concerned  about  additional 
issues  such  as  the  release  of  volatile 
products  of  incomplete  combustion 
(PICs)  especially  when  the  process  is 
conducted  in-situ.  If  EPA  cannot  devise 
a  procedure  or  prescribe  a  technology 
for  addressing  the  issue  of  volatile  PICs. 
vitrification  will  be  deleted  from  option 
(a)  and  only  considered  under  option  (c) 
in  a  risk-based  approval.  EPA 
specifically  lequests  comment  and 
supporting  technical  information  on  this 
issue. 

RCRA  uses  the  Toxicity  Characteristic 
Leaching  Procedure  (TCLP).  (40  CFR 
part  261  Appendix  U.  Method  1311).  its 
model  for  co-disposal  of  potentially 
hazardous  wastes  with  municipal  solid 
waste  in  a  landfill.  Under  RCRA 
regulations,  the  assumption  is  that  if  a 
waste  does  not  exhibit  the  toxicity 
characteristic  (and  is  otherwise  not 
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hazardous),  it  does  not  need  to  be 
disposed  of  as  a  hazardous  waste;  thus, 
it  can  be  placed  in  a  solid  waste  landfill 
(40  CFR  261 .3).  EPA  is  drawing  a 
parallel  to  the  RCRA  rules  for  disposal 
of  certain  treated  remediation  wastes 
under  TSCA.  EPA  is  proposing  to  use 
the  RCRA  TCLP  as  a  measure  of 
effectiveness  of  microencapsulation  or 
vitrification  of  PCB  containing 
remediation  wastes.  Using  the  RCRA 
model  for  establishing  toxic 
contaminant  levels.  EPA  is  proposing  50 
micrograms  per  liter  (i.e.,  approximately 
50  parts  per  billion  [ppb])  as  the 
treatability  level  for  extractable  PCBs, 
(The  Toxicity  Characteristic  (TC)  level 
for  PCBs  was  proposed  and 
subsequently  withdrawn  (see  57  FR 
21520.  May  20, 1992  and  57  FR  49280. 
October  30, 1992)).  If  adopted  under 
TSCA,  any  PCB  remediation  waste  that 
has  been  microencapsulated  or  vitrified 
and  subsequently  shov\m  to  lear.h  PCBs 
at  less  than  50  ppb.  as  measured  by  the 
TCLP,  would  be  considered  appropriate 
for  disposal  in  a  municipal  solid  waste 
landfill,  after  written  notice  to  the 
mimicipal  solid  waste  landGU,  or 
disposal  could  be  at  a  TSCA  approved 
disposal  facility.  The  treated  PCB 
remediation  waste  would  still  be  subject 
to  all  prohibitions  in  the  PCB  rules 
including,  but  not  limited  to,  use.  reuse, 
export,  or  the  proposed  ban  on  open 
burning.  One  commenter  to  the  ANPRM 
proposed  that  EPA  use  tlie  American 
National  Standards  Institute/American 
Nuclear  Society  leachability  lest  (ANSI/ 
ANS  16.1)  to  determine  the 
effectiveness  of  microencapsulation  or 
vitrification  technologies.  The  major 
technical  differences  between  the  two 
leaching  procedures  are  the  amount  of 
surface  area  exposed  to  the  leaching . 
medium  and  the  neutral  (versus  the 
TCLP's  mildly  acidic)  nature  of  the 
leaching  medium  in  the  ANSl/ANS 
Srandard.  .■^s  stated  in  its  introdudion. 
the  ANSI/ ANS  standard  serves  only  as 
a  basis  for  indexing  releases  from  tb« 
encapsulant  and  does  not  apply  to  any 
specific  environmental  situation.  The 
commenter  noted  that  a  variety  of 
contaminant  release  tests  and  test 
conditions  should  be  developed  to 
ass(>ss  the  potential  for  release  of 
specific  contaminants  in  given 
situations.  Since  this  proposal  is 
focused  on  the  release  of  a  toxic 
constituent  from  a  matrix  when  co- 
disposed  with  other  solid  waste  in  a 
municipal  solid  waste  landfill,  EPA 
believes  that  the  question  of  which  test 
to  use  is  more  properly  addressed  in  the  . 
sofid  and  hazardous  waste  regulations 
under  RCRA  than  the  PCB  rules  under 
TSCA. 


aj's  pr 

1  ff)r  di 


Today's  proposed  self- implementing 
option  fpT  disposal  of  PCB  remediation 
waste  inicludes  a  different  way  to 
evaluate  PCB  concentrations  during  site 
remedia  ion.  Some  field  screening  tests 
have  be(  n  developed  and  approved  for 
use  und  !r  EPA's  "Test  Methods  for 
Evaluatkig  Solid  Waste"  (SW-846)  and 
have  otl  erwise  been  widely  used. 
Chemia  Is  other  than  PCBs  at  the 
remedia  ion  site  may  interfere  with  the 
tests  an<  indicate  that  PCBs  are  not 
present  vhen  in  fact  PCBs  are  present 
(a  false  ]  legative).  The  correct 
applicat  on  of  the  tests  may  still  not 
inform  <  r  warn  the  user  of  the  presence 
of  such  nterferences.  This  proposal 
include)  the  use  of  several  kinds  of  PCB 
field  scr  iening  tests  during  remediation, 
so  long  I  s  confirmatory  sampling  is 
used  to  4uard  against  false  negatives  and 
to  demo  istrate  the  absence  of 
interfere  nces  which  would  render  the 
analytic  A  results  invalid.  The  ability  to 
obtain  afx:cptable  analytical  results  in  a 
very  shoft  lime  on-site  and  while 
remedia  ion  is  under  way  can  complete 
remedia  ion  goals  more  quickly  and  at 
lower  cc  sts. 

The  &  If-implementing  option  for  the 
disposa  of  PCB  remediation  waste 
would  oner  one  new  consideration  for 
PCB  disiosal  at  §761.61(a)(4)(v): 
allowing  non-liquid  wastes  generated  by 
the  clealup  process  (e.g.,  spent 
abrasive ;)  to  be  dispo.sed  of  at  their 
existing  :oncentration  (i.e.  at  a 
concent]  ation  less  than  the  maximum 
concent  ation  of  PCBs  found  at  the 
remedia  ion  waste  site).  Solvents  used 
in  reme(  iaUon  activities  could  be 
reused  a  xording  to  provisions  proposed 
in  §761.  '9(a)(1)  and  §761.61(8).  During 
use  of  th  9  solvents,  secondary 
containi  rent  would  have  to  be  provided 
to  ensur  i  no  solvent  releases  to  soil  or 
wafer.  A  general  requirement  for 
protectii  n  for  workers  engaged  in 
decontai  lination  activities  is  also 
proposei  .  Decontamination  activities 
could  n<  t  proceed  until  those  workers 
conduct  ng  the  decontamination  are 
protector    from  exposure  to  PCBs  and 
the  mate  rials  used  to  decontaminate. 
EPA  req  lests  comments  on  this 
proposa  and  technical  information  on 
the  perf(  rmance  and  effectiveness  of 
other  tre  itment  technologies  the  Agency 
could  in  ;lude  in  the  self-implnmenting 
option. 

ii.  Per  onnance-based  option.  The 
pei  form;  nce-based  disposal  option 
propose(   at  §761.61(b)  includes  the 
tradition  il  disposal  technologies  of 
high-ten  perature  incineration,  high 
eflicienc  f  boilers,  chemical  waste 
landfills  and  alternate  destruction 
methodc  ogies  that  are  currently 
approve    by  the  Director  of  the  EPA 


Chemical  Management  Division  for 
mobile,  transportable,  and  non-unique 
fixed-site  disposal  units,  and  by  the 
Regional  Administrator  for  unique 
fixed-site  disposal  units.  These 
technologies  are  based  on  their 
performance  as  required  in  the  existing 
PCB  disposal  regulations.  No  specific 
changes  are  being  proposed  for  th??se 
standards. 

iii.  Risk-based  option.  The  risk-based 
remediation  option  proposed  at 
§761 .61(c)  bases  disposal  reqairement.s 
for  PCB  remediation  waste  on  the 
potential  risks  to  health  and  the 
environment  resulting  from  residual 
PCBs  in  the  PCB-remediation  waste 
Performance  requirements  could 
include  destruction,  containment, 
restriction  of  access  to  the  disposal  site, 
deed  restrictions,  and  other  short-  and 
long-term  management  controls.  The 
risk-based  disposal  standard  would 
continue  to  be  one  of  no  unreasonable 
risk  of  injiu-y  to  health  and  the 
environment. 

The  application  and  approval  process 
for  a  risk-based  remediation  approval 
would  be  essentially  the  same  as  the 
current  process  for  application  for  a 
performance-based  PCB  disposal 
approval.  New  approvals  would  be 
classified  as  performance-risk  based 
approvals  under  proposed  §761.61  (c). 
Written  applications  would  be  iequire»l 
and  the  approving  official  (i.e.,  the 
Regional  Administrator  having 
jurisdiction  over  the  site  of  remediation) 
would  document  in  the  approval:  the 
reasons  for  the  approval,  the  approval 
conditions,  and  EPA's  findings.  The 
process,  criteria,  and  standards  for 
decision-making  would  be  similar  to 
EPA's  site  remediation  program  under 
CERCLA.  It  is  EPA's  desire  to  limit  the 
use  of  this  time  consuming  and  resource 
intensive  proposed  option  in  favor  of 
the  self-implementing  provisions 
proposed  in  §761. 61  (a)  or  the 
decontamination  procedures  proposed 
as  additions  to  §761.79.  To  assist  the 
applicant  in  developing  an  approach  for 
the  risk-based  disposal  application, 
EPA's  general  principles  for  reviewing  a 
PCB  remediation  approval  application 
are  stated  here  in  the  form  of  four 
preferences.  The. first  preference  would 
be  to  have  a  permanent  remedy  that 
allows  for  the  least  restrictive  access 
and  land  use  restrictions  at  each  site. 
The  second  preference  would  be  to 
impose  greater  protection  of  sensitive 
ecosystems  such  as  water  resources, 
croplands,  grazing  lands,  and  residential 
areas  than  tihe  target  standards, 
expressed  as  cleanup  levels  in  the  wlf- 
implementing  option  (at  proposed 
§761 .61  (a)),  would  provide.  The  third 
preference  would  be  for  destruction  or 
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extraction  instead  of  land  disposal.  The 
fourth  preference  would  be  for  using  on- 
site  or  existing  off-site  disposal  facilities 
versus  developing  new  off-site  land 
disposal  facilities.  Microencapsulaticm 
or  vitrification  would  not  be  a  preferred 
technology  for  PCBs  if  it  caused 
unacceptable  increases  in  the  overall 
volume  of  wastes  being  sent  off-site  to 
chemical  waste  landfills,  resulted  in  a 
liquid  phase,  or  allowed  imacceptable 
levels  of  leaching  of  PCBs. 

The  evaluation  criteria  for  site- 
specific  variances  bom  the  target 
standards  would  include:  (1)  Ride 
factors  associated  with  the  waste  (e.g.. 
volume,  concentration,  physical  state, 
toxicity,  mobility),  and  (2)  risk  factors 
associated  with  the  proposed  waste 
management  option  (e.g.,  safiety, 
reliability,  effectiveness,  possibility  of 
discharge  to  surface  or  ground  water, 
current  and  reasonably  expected  future 
site  use,  technical  feasibility,  resource 
value,  proposed  institutional  controls, 
permanence  of  remedy,  potential  for 
concentration  of  PCBs  and  waste 
minimization).  While  this  paragraph 
reflects  some  factors  associated  with 
each  criterion,  these  imranked  factors 
would  only  provide  notice  and 
assistance  in  defining  the  criterion.  EPA 
would  not  be  limiting  itself  to  the 
factors  listed  or  require  that  each  Cactor 
listed  be  considered. 

e.  Implementation  of  PCB  remediation 
programs.  Currently,  based  on  the 
results  of  site  sampling,  historical,  or 
other  data,  EPA  may  presume  that  PCBs 
are  illegally  disposed  of  at  a  site  and 
require  remediation  under  TSCA.  In  that 
case,  the  burden  is  on  the  site  owner  or 
operator  to  establish,  through  persuasive 
evidence,  that  the  PCBs  are  not  illegally 
disposed  of  under  TSCA.  Today,  EPA 
proposes  to  address  all  PCS  remediation 
waste,  regardless  of  concentration, 
physical  state  or  date  of  disposal  (see 
proposed  introductory  text  at  §761.60) 
under  §761.61,  based  on  the  risk  of 
exposure  or  injury  they  now  pose.  EPA 
would  apply  the  current  "anti-dilution" 
provision  at  §761. 1(b)  to  retain 
regulatory  authority  over  PCB 
remediation  waste  even  where  the  PCB 
concentration  is  now  below  50  ppm, 
unless  the  dilution  was  authorized  (e.g., 
as  the  result  of  a  transformer 
reclassification  under  §761.30(a)(2)(v)) 
and  the  authorized  dilution  occurred 
prior  to  disposal.  Anti-dilution  would 
not  mandate  disposal  requirements  for 
PCB  remediation  waste  under  proposed 
§761.61  (or  §761.62  for  PCB  non- 
remediation  waste).  Again,  the  burden 
would  be  on  the  site  owner  or  operator 
to  establish,  through  persuasive 
evidence,  that  the  PCB  remediation 
wastes,  regardless  of  current 


concentration  or  date  of  disposal  are 
legally  disposed  of  under  TSCA  and  in 
the  case  of  wastes  disposed  of  before 
April  18, 1978,  which  are  now  S50  ppm 
PCBs,  do  not  pose  a  risk  of  injury.  PCBs 
at  any  concentration  are  subject  to 
remediation  under  CERCLA  or 
corrective  action  under  RCRA.  This  is 
not  an  inconsistency  in  application  of 
the  various  statutes  because  the  50  ppm 
PCB  level  imder  TSCA  is  based  in  part 
on  the  economic  impacts  of  the  PCB 
regulations  and  not  solely  on  risk.  EPA 
is  not  precluded  from  taldng  action 
imder  any  other  statute  it  administers 
simply  because  it  has  chosen  not  to 
regulate  use  or  disposal  or  take  remedial 
action  imder  TSCA.  For  example,  a 
party  begins  a  cleanup  of  a  historic  pre- 
1978  spill.  This  site  would  not  fall 
under  40  CFR  part  761,  subpart  G  and 
would  require  Regional  approval  for 
cleanup  levels  for  PCBs  at  £50  ppm. 
The  soil  at  the  site  is  foimd  to  vary  in 
concentration  between  10  ppm  and  100 
ppm  PCBs.  Upon  application  to  the 
Regional  Administrator,  under  proposed 
§761. 61(c),  the  site  could  be  cleaned  to 
a  specified  level,  and  the  resulting  PCB 
remediation  waste  treated  by  chemical 
dechlorination.  Or,  imder  the  proposal, 
the  Regional  Administrator  could,  upon 
application  and  upon  a  site-specific 
evaluation,  determine  that  an 
immobilizing  procedure  such  as  in  situ 
vitrification  was  a  viable  alternative.  A 
disposal  application  would  then  be 
judged  by  EPA  on  its  overall  ability  to 
protect  health  and  the  environment 
bom  unreasonable  risk  of  injury  bom 
PCBs.  PCBs  at  levels  <50  ppm  (at  a  pre- 
1978  disposal)  would  still  be  subject  to 
cleanup  under  RCRA  and  CERCLA 
authorities. 

The  disposal  rule  proposed  today 
would  be  a  potentially  "applicable  or 
relevant  and  appropriate  requirement" 
for  PCB  cleanups  under  the  CERCLA, 
both  with  respect  to  the  disposal  of  PCB 
remediation  wastes  at  CERCLA  sites, 
and  with  respect  to  the  remediation 
approach  utilized  and  the  residual  level 
of  PCBs  in  soil.  Hovtrever,  EPA  does  not 
anticipate  that  the  provisions  relating  to 
the  remedial  approach  and  residual 
levels  permitted  will  significantly  affect 
CERCLA  cleanups,  because  the  rule 
would  provide  three  options.  Generally, 
EPA  would  be  likely  to  select  the  risk- 
based  option  at  §761.61(c),  which 
would  give  the  Agency  very  broad 
discretion  in  selecting  a  remedy. 

One  commenter  suggested  that  EPA 
should  conduct  a  comp>arative  risk 
analysis  of  all  possible  disposal 
techniques  and  include  other  factors 
such  as  transportation  and  disposal  of 
treatment  residues  before  issuing  a  PCB 
disposal  approval  under  TSCA.  EPA 


does  not  believe  that  TSCA  authority 
should  be  used  to  accomplish  exactly 
what  CERCLA,  an  all  encompassing 
proactive  remediation  statute,  was 
designed  to  do.  Rather,  the  PCB  disposal 
approval  process  under  TSCA  is  simply 
one  of  determining  the  effectiveness  of 
an  applicant's  proposed  cleanup  and 
disposal  options  for  PCBs  in  achieving 
a  S]>ecific  standard. 

5.  PCB  remediation  wastes.  One 

-  category  of  large  volume  PCB  wastes 
includes  all  contaminated 
environmental  media,  dredged 
materials,  municipal  sewage  treatment 
sludges,  commercial  or  industrial 
sludges  in  or  from  any  pollution  control 
device  (contaminated  as  the  result  of  a 
spill  of  PCBs  but  not  resulting  bom  the 
incidental  manufacture  of  PCBs);  soil, 
rags,  and  other  debris  generated  as  the 
result  of  a  spill  cleanup;  and  site 
removal,  remediation,  or  corrective 
action  waste  at  any  concentration  of 
PCBs  and  in  liquid  or  non-liquid  form. 
This  category  of  wastes  would  be 
referred  to  as  "PCB  remediation 
wastes."  and  EPA  is  proposing  this 
definition  at  §761.3.  In  response  to 
comments  and  to  simplify  the 
application  of  these  amendments.  EPA 
is  proposing  that  PCB  remediation 
wastes  include  both  liquids  and  non- 
liquids  at  any  concentration  of  PCBs,  in 
any  quantity  or  volume,  regardless  of 
when  the  waste  was  generated. 

6.  PCB  non-remediation  wastes.  The 
other  category  of  large  volume  PCB 
wastes  would  be  referred  to  as  "PCB 
non-remediation  wastes."  PCB  non- 
remediation  waste  includes:  non-liquid 
bulk  wastes  or  debris  bom  the 
demolition  of  buildings  and  other 
human  created  structures  where  the 
construction  materials  were 
manufactured  or  coated  (e.g..  by  using 
paint  containing  PCBs)  with  PCBs  as 
opposed  to  being  contaminated  with 
PCBs  (e.g.,  through  a  spill  from 
electrical  equipment);  wastes  bom  the 
chopping  or  shredding  of  automobiles, 
household  and  industrial  appliances,  or 
other  white  goods  (i.e.,  shredder  fluff); 
PCB-impregnated  electrical,  sound- 
deadening,  or  other  types  of  insulation 
and  gaskets;  and  all  other  PCB  Items  or 
PCBs  for  which  disposal  requirements 
are  not  otherwise  specified  in  §761.60, 
regardless  of  concentration  where  the 
concentration  at  the  time  of  disposal 
was  greater  than  or  equal  to  SO  ppm 
PCBs.  EPA  is  proposing  a  definition  of 
"PCB  non-remediation  waste"  at  §761.3. 

Shredder  wastes  comprise  small 
pieces  of  metal,  rubber,  plastic,  fabric. 
foam,  insulation,  wire,  cardboard,  dirt. 
and  various  other  materials.  Demohtion 
wastes  may  contain  any  number  of 
materials,  including  some  of  the  same 
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materials  found  in  shredder  waste.  The 
results  of  shredding  or  demolition 
processes  may  be  that  the  sources  of 
PCB  contamination  in  these  large 
volume  wastes  may  not  easily  be 
identified.  In  addition,  some 
decommissioning  projects  and 
demolition  projects  may  produce  large 
quantities  of  insulation  containing 
PCBs. 

Shredder  waste  is  also  the  "end  of  the 
line"  for  many  items,  not  otherwise 
reg\ilated  for  disposal,  that  find  their 
way  into  the  scrap  metal  stream,  and 
may  result  in  subsequent  contamination 
of  shredder  waste.  EPA  acknowledges 
the  need  for  responsibly  operated  metal 
recycling  facilities.  As  such,  EPA  is 
reiterating  that  all  wastes  containing  50 
ppm  PCBs  or  greater,  including 
shredder  wastes,  as  well  as  demolition 
wastes  and  large  volumes  of  other  PCB 
non-remediation  wastes  impregnated 
with  PCBs  (e.g..  insulation),  are 
regulated  for  disposal.  However,  EPA  is 
proposing  at  §761.62  that  where  PCB 
non-remediation  wastes  are  the  result  of 
processing  PCBs  regulated  for  disposal. 
the  wastes  resulting  from  that 
processing  are  also  regulated  for 
disposal  even  when  the  resulting 
concentration  of  the  processing  wastes 
is  less  than  50  ppm  PCB,  through  action 
of  the  anti-dilution  provision  at 
§761. 1(b).  Where  the  waste  is  already 
shredded,  statistically  valid  sampling 
and  analytical  methods  acceptable  to 
EPA.  such  as  those  in  proposed 
Appendix  III  to  part  761,  may  be  used 
to  characterize  the  contamination  to 
support  proposals  for  various  disposal 
options.  Under  the  TSCA  PCB  program. 
EPA  will  not  accept  any  sampling 
method  that  mathematically  masks  or 
dilutes  areas  of  PCB  contamination.  A 
generator  or  facility  owner  or  operator 
may  demonstrate  that  no  PCBs  greater 
than  or  equal  to  50  ppm  were  in  the 
wastestream  at  the  time  of  generation  or 
that  all  wastes  containing  PCBs  are 
exempt  under  the  TSCA  Household 
Waste  Exemption  (Unit  II.D.l.  in  this 
preamble).  Conscientious  operators  of 
demolition  activities  and  shredding 
facilities  should  be  aware  of  known 
sources  of  contamination  that  can 
readily  be  removed  from  the 
wastestream  before  processing  and 
disposal.  These  sources  may  include 
small  capacitors,  light  ballasts,  or  PCB- 
Contaminated  Articles  such  as 
hydraulic  equipment.  Proposed  §761  .(>2 
would  allow  for  other  disposal  options 
for  PCB  non-remediation  wastes  based 
on  site-specific  criteria  by  extending  the 
ri.sk-based  philosophy  of  the  disposal 
requirements  for  municipal  sludges  and 
dredged  materials  under  proposed 
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Under  this  proposal,  EPA 
require  as  a  condition  of  any 
under  this  section  the 

of  a  source 
ion  and  removal  program  to 
level  (i.e..  concentration) 
ility  of  PCBs  in  the 
In  compliance  with 
restrictions,  items  regulated  for 
luch  as  transformer  carcasses, 
or  leaking  small  capacitors,  or 
resulting  from  unauthorized  uses 
placed  in  the  metal  stream 
or  shredding  facilities. 
based  disposal.  In  general, 
erence  for  disposal  of  PCB 

wastes  under  proposed 
to  approve  their  disposal  in 
ineered  and  operated 
solid  waste  landfill  with 

monitoring  to  detect 
PCBs  to  the  environment, 
should  also  be  designed  and 
in  such  a  manner  as  to  control 

of  PCB  non-remediation 
the  environment  by 
among  other  things,  areal 
run-on  and  runoff,  and 
generation  and  management 
waste  disposal  units.  EPA 
be  inclined  to  approve  the 
PCB  non-remediation  wastes 
material  in  environmentally 

areas  including  but  not  limited 
100-year  flood  plains,  near 
sources  of  drinking  water,  in 
protection  areas,  and  in 

settings.  PCB  non- 
on  wastes  could  still  bo 
of  under  the  three  current 
options  of  incineration, 
waste  landfill,  or  any 
'e  disposal  methods  approved 
T9CA  authorities  by  the  Regional 
upon  application.  Under 
if  the  waste  is  not  uniform 
contamination,  the  Regional 

may  specify  appropriate 
on  the  melhod  or  location  of 
(§761. 62(c)(4)).  Where  PCB 
iation  was.e  is  stored  on  the 
g..  in  a  pile),  any  soil 
lated  with  non-remediation 
»uld  be  regu'ated  for  disposal 
61.61. 

-based  disposal.  As  an 
to  obtaining  a>risk-based 
d^posal  approval  under 

§761. 62(c).  EPA  is  proposing 
61.62(b).  to  allow  the  disposal 
-remediation  waste  in  a 
solid  waste  landfill  if  the 
>CBs  in  the  waste  as-  measured 
T  )xicity  Characteristic  Leaching 
was  less  than  50  micrograms 
i.e.,  50  ppb)  and  the  landfill  is 
n  writing,  at  least  15  working 
to  their  receipt  of  the  waste, 
-implementing  option  would  be 
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available  to  only  the  PCB  non- 
remediation  waste  itself  and  not  to  any 
material  resulting  from  pre-treatment 
such  as  microencapsulation  or 
vitrification  of  the  waste.  Any  proposal 
to  process  (i.e.,  pretreat)  PCB  non- 
remediation  waste  currently  requires  an 
approval,  and  this  is  not  proposed  to 
change.  Disposal  of  PCB  non- 
remediation  wastes,  such  as  wastes  from 
automobile  or  appliance  shredders,  in  a 
municipal  solid  waste  landfill  is 
currently  prohibited  by  the  PCB 
regi|lations,  but  may  be  allowed  by  EPA 
on  a  case-by-case  basis. 

EPA  requests  comment,  with 
supporting  data,  on  the  inclusion  of 
other  self-implementing  options  for  the 
storage  and  disposal  of  PCB  non- 
remediation  wastes  under  §761. 62(b). 
These  additional  options  would  include 
provisions  to  make  them  generally 
applicable  nationwide  and  not  require 
additional  site-specific  prohibitions  or 
limitations. 

c.  Performance-based  disposal.  PCB 
non-remediation  waste  could  still  be 
disposed  of  in  a  TSCA  approved 
incinerator  or  chemical  waste  landfill 
under  proposed  §761. 62(a).  This  option 
would  be  most  appropriate  where  the 
PCB  for  PCB  non-remediation  waste 
which  was  no  longer  being  generated, 
the  waste  could  not  be  disposed  of 
under  proposed  §761. 62(b)  because  of 
high  levels  of  leachable  PCBs,  and 
where  the  situation  would  not  warrant 
the  expenditure  of  resources  to  apply  for 
a  risk-based  disposal  apprdval  under 
proposed  §761. 62(c). 

7.  Decontamination  standards  and 
procedures.  EPA  is  proposing  several 
changes  and  additions  to  §761.79  with 
general  applicability  throughout  the 
PCB  program  under  TSCA,  for  liquids 
and  non-porous  surfaces,  except  where 
another  standard  is  established,  for 
example  in  a  RCRA  permit,  a  TSCA  PCB 
disposal  approval,  a  Superfund  ROD,  or 
a  Superfund  enforcement  decision 
document.  Today's  proposal  includes  a 
general  decontamination  standiU'd  of  £ 
10  micrograms  PCBs  (^g)/100  square 
centimeters  (cm^)  (as  measured  by 
standard  wipe  tests.  §761.123)  for  a  non- 
porous  surface  (see  proposed  definition 
at  §761.3)  and  two  decontamination 
procedures  for  non-porous  surfaces.  The 
decontamination  standard  may  be 
achieved  using  any  disposal  or  cleaning 
technique  which,  in  some  instances, 
may  require  prior  approval  by  EPA. 
Although  activities  such  as  filtering, 
soaking,  wiping,  stripping  of  insulation, 
chopping,  scraping,  or  the  use  of 
abrasives  to  remove  or  separate  PCBs 
from  contaminated  surfaces  or  liquids 
may  be  processing  for  disposal  as 
opposed  to  disposal,  EPA  is  proposing 


to  waive  any  requirement  to  obtain  prior 
approval  under  TSCA  for  these  listed 
activities.  EPA  also  considered  whether 
to  include  distillation  in  this  exemption 
but  remains  concerned  about  releases  of 
volatile  and  semi-volatile  organic 
compounds  to  the  environment.  EPA  is 
seeking  comment  on  the  inclusion  of 
distillation.  All  residues  containing 
PCBs  from  these  and  other  "disposal" 
activities  would  remain  regulated. 

The  proposed  standard  for 
decontamination  of  solid  surfaces  is  the 
standard  in  the  PCB  Spill  Cleanup 
PoUcy  at  §761.125(c)(2)(i).  EPA  believes 
that  S  10  ^g  PCB/100  cm^  is  protective 
for  disposal  or  subsequent  reuse  of  the 
decontaminated  surface.  This  standard 
has  also  been  demonstrated  to  EPA 
through  the  PCB  disposal  approval 
process  to  be  achievable  through  a  wide 
variety  of  techniques.  The  residual 
cleaning  materials  confining  PCBs 
would  be  managed  and  disposed  of  as 
a  PCB  waste  in  accordance  with  the 
applicable  PCB  disposal  regulations  in 
part  761,  subpart  D.  The  "Note" 
ciurently  follovnng  §761 .79  would  be 
inserted  as  introductory  text  imder 
§  76 1 .  79  to  warn  those  conducting 
decontamination  operations  that 
comphance  with  this  section  would  not 
relieve  them  of  their  duty  to  comply 
with  other  Federal.  State,  or  local 
requirements  for  the  use  and  disposal  of 
solvents.  One  example  is  the 
requirement  to  comply  with  the  rules 
for  the  disposal  of  wastes  identified  or 
listed  under  RCRA  or  State  or  local  laws 
as  solid,  hazardous,  or  otherwise 
regalated  wastes. 

As  an  alternative  to  decontamination 
followed  by  sampling,  for  non-porous 
surfaces,  especially  those  that  cannot  be 
accessed  for  sampling,  EPA  is  proposing 
two  non-aggressive  procedures  for 
decontamination.  The  first  procedure  is 
for  surfaces  contaminated  with  mineral 
oil  dielectric  fluid  (MODEF)  with  PCB 
concentrations  S  10,000  ppm  (see 
proposed  §761. 79(e)).  The  second 
■I  procedure  is  for  surfaces  contaminated 
with  higher  concentrations  of  PCBs  in 
MODEF  and  askarel  PCBs  (see  proposed 
§761. 79(f)).  Each  procedure  involves  a 
15-hour  non-aggressive  soaking  (i.e.,  no 
agitation  of  the  kerosene  or  movement 
of  the  contaminated  surface  in  the 
kerosene).  Proposed  §761. 79(f)  would 
require  a  second  soak  with  clean 
kerosene. 

After  decontamination  using  one  of 
these  procedures,  the  decontaminated 
surface  would  not  be  regulated  for 
disposal  and  could  be  reused  except  in 
association  with  food,  feed,  or  drinking 
water  in  accordance  with  proposed 
§761.20(c)(5).  EPA 's  research 
demonstrates  that  these  two  non- 


aggressive  procedures  using  kerosene 
should  decontaminate  surfaces  to  a  level 
S  10  Mg/100  cm2.  Therefore, 
confirmatory  sampling  would  not  be 
required.  EPA  is  requesting  comment, 
supported  by  laboratory  data,  on 
aggressive  versus  the  proposed  non- 
aggressive  decontamination  techniques 
especially  where  the  volume  of  kerosene 
or  another  solvent  proposed  by  the 
commenter  can  be  reduced.  EPA 
recognizes  that  there  is  a  possibility  that 
the  proposed  decontamination 
procedure  may  not  resuU  in  final 
surface  levels  at  or  below  10  fig/lOOcm^. 
For  purposes  of  implementation,  if  EPA 
subsequently  sampled  a  decontaminated 
surface  and  found  levels  above  10  ^lg/ 
100  cm^,  the  surface  would  be  regulated 
unless  it  could  be  shov^-n  by  the  owner 
(i.e.,  through  laboratory  documentation) 
that  the  original  PCB  concentrations 
were  determined,  the  prescribed 
procedures  in  §761. 79(e)  or  (f)  were 
followed  for  those  concentrations  of 
PCBs.  and  the  prescribed  volume  of  PCB 
rinseate  was  used  and  properly 
disposed  of  (i.e..  through  copies  of  the 
manifests  and  certificates  of  disposal). 

EPA  is  also  proposing  additional 
language  at  §761.79(a)  to  clarify  that  the 
disposal  of  solvents,  abrasives,  or 
equipment  used  in  decontamination 
procedures  is  regulated  and  is  proposing 
another  disposal  option,  specifically 
disposal  in  an  industrial  boiler,  for 
certain  of  those  solvents.  TTie  proposal 
would  also  require  at  §761. 79(a)(5)  that 
all  decontamination  activities  be 
conducted  with  containment  adequate 
to  prevent  releases  of  PCBs  to  the 
environment.  EPA  is  proposing  that  any 
decontamination  activities  conducted  in 
accordance  with  the  provisions  of 
§761.79  would  not  require  a  PCB 
disposal  approval  from  EPA.  Workers 
would  have  to  be  protected  against 
exposure  through  dermal  contact  or 
inhalation;  however,  EPA  is  not 
specifying  what  measures  must  be 
taken. 

The  proposal  establishes  a 
decontamination  standard  for  water  of 
0.5  micrograms  PCB  per  fiter  (0.5  ng/1) 
or  approximately  0.5  ppb  PCB  (see 
proposed  §761. 79(g)).  This  standard  is 
consistent  with  EPA  drinking  water 
levels  for  PCBs  at  40  CFR  141.61(c).  EPA 
is  proposing  a  0.5  ppb  decontamination 
standard  because  it  is  difficult  to  ensure 
that  the  decontaminated  water  will  not 
be  reused  in  association  with  food  or 
feed  or  as  drinking  water  for  livestock 
or  humans.  A  conforming  amendment  at 
proposed  §761. 20(c)(6)  would  allow  the 
unrestricted  reuse  of  water 
decontaminated  in  accordance  with  the 
level  established  in  §761. 79(g).  The 
Agency  believes  that  uses  of  water  at  or 


below  the  proposed  decontamination 
level  would  not  pose  an  unreasonable 
risk  of  injury  to  health  or  the 
environment.  The  proposal  also 
establishes  a  decontamination  standard 
for  organic  liquids,  not  associated  with 
remediation  wastes,  of  less  than  2 
milligrams  PCB  per  liter  (i.e.,  <2  ppm 
PCB)  (see  proposed  §761. 79(h)). 

EPA  believes  that  placing  these 
standards  in  the  decontamination 
section  will  clarify  and  simplify  the 
implementation  of  the  PCB  program  by 
'specifically  defining  levels  for 
decontamination  and  removing  the 
prohibitions  against  reuse  (see 
§§761.20(c)(5)  and  (6)).  The  proposed 
introductory  text  to  §761.60  states  in 
part  that  "...PCB  wastes  must  be 
disposed  of  in  accordance  with 
provisions  of  this  subpart."  EPA 
interprets  this  to  mean  that  any  PCB 
other\*'ise  subject  to  the  disposal 
requirements  of  §761.60.  may  also  be 
disposed  of  through  decontamination 
under  proposed  §761.79. 

8.  Distribution  in  commerce  and  use 
of  decontaminated  equipment, 
structures,  and  materials.  The  Agency  is 
proposing  a  conforming  amendment  to 
the  current  provisions  of  §761. 20(c)  as 
an  exception  to  the  general  prohibition 
against  the  distribution  in  commerce 
and  use  of  equipment,  structures,  and 
materials  unless  they  are 
decontaminated  under  a  TSCA 
approval,  or  the  provisions  at  proposed 
§761.79.  This  amendment  is  important 
because  it  causes  the  scope  of  the  PCB 
prohibitions  in  this  section  to.  among 
other  things,  specifically  conform  to  the 
current  use  of  TSCA  disposal  approvals 
in  establishing  decontamination  or 
cleanup  levels  (see  proposed 
§761. 20(c)(4)).  EPA  also  proposes  at 
§761.20(c)(7)  to  exempt  from  the  general 
prohibition  on  use  of  PCBs.  surfaces 
(e.g..  equipment)  which  comes  in 
contact  with  PCBs  or  PCB  wastes  at  S50 
ppm  by  allowing  its  continued  use  until 
thw  surface  exceeded  the  appropriate 
decontamination  standard,  at  which 
point  it  would  have  to  be 
decontaminated  or  disposed  of.  The 
Agency  believes  that  the  further  use,  or 
distribution  in  commerce  of  items 
decontaminated  or  cleaned  up  to 
specific  standards  established  in 
applicable  EPA  PCB  spill  cleanup 
policies,  §761.79,  or  a  TSCA  apprtival 
would  not  present  an  uiueasonable  risk 
of  injury  if  the  decontaminated  items 
are  not  used  or  reused  in  association 
with  foml.  feed,  or  drinking  water.  For 
water,  a  standard  is  being  proposed  at 
§761. 20(c)(6)  that  is  stringent  enough  to 
allow  unrestricted  distribution  or  reu.<>e 
of  the  decontaminated  water.  In 
§761. 20(c)(7).  the  Agency  is  proposing 
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to  allow  the  restricted  distribution  or 
reuse  of  solid,  nonporous  surfaces  that 
have  been  contaminated  by  regulated 
PCBs  if  the  final  PCB  concentration 
meets  the  decontamination  standard 
proposed  at  §761. 79(d),  regardless  of  the 
original  concentration  of  the  PCBs. 
AlAough  any  liquid  (e.g.,  a  solvent)  or 
solid  (e.g.,  an  abrasive)  used  for 
decontamination  would  remain 
regulated,  the  decontaminated  surface 
could  be  distributed  or  reused  pursuant 
to  proposed  §761. 20(c)(5)  and  (6). 

9.  Processing  for  disposal.  Current 
§761.20(c)(2)  says  in  part  that  PCBs 
"may  be  processed  ...  in  compliance 
with  the  requirements  of  this  part  for 
purposes  of  disposal  in  accordance  with 
the  requirements  of  §761.60."  The 
preamble  language  addressing  this 
section  (see  44  FR  31527,  May  30, 1979) 
explained  that  the  provision  was 
intended  to  apply  to  the  concentration 
of  PCBs  in  a  manufacturing  waste 
stream  where  the  wastes  resulted  from 
the  manufacture  and  processing  of  PCBs 
for  use.  EPA  is  clari^nng  how  this 
paragraph  applies  to  the  disposal  of  all 
PCBs,  including  those  removed  from 
use.  Today,  EPA  is  broadening  the 
exemption  for  processing  for  disposal  by 
identifying  which  processing  for 
disposal  does  not  require  an  approval 
and  which  processing  for  disposal  does 
require  a  PCB  disposal  approval."  EPA 
clarifies  that  processing  activities  which 
are  primarily  associated  with  and 
facilitate  the  storage  and  transportation 
of  PCBs  for  disposal  would  not  require 
an  approval.  Processing  activities  which 
are  primarily  associated  with  and 
facilitate  treatment,  as  defined  in 
§261.10,  or  land  disposal,  rather  than 
storage  or  transportation  for  disposal 
would  require  an  approval  unless  the 
processing  was  part  of  an  activity 
already  included  in  an  approval  or  other 
authorization  in  subpart  D  of  this  part, 
for  example  in  §§761.61(a),  761.62(b).  or 
761.79. 

Specifically.  EPA  is  implementing  the 
existing  provisions  at  §761.20(t  )(2)  as 
follows: 

(a)  Processing  activities  which  are 
primarily  associated  with  and  facilitate 
storage  or  transportation  for  disposal  do 
not  require  a  TSCA  PCB  disposal 
approval.  Examples  include,  but  are  not 
limited  to  removing  PCBs  from  service 
(e.g..  draining  liquids),  packaging  or 
repackaging  PCBs  for  transportation  for 
disposal,  or  combining  materials  from 
smaller  containers  into  larger  containers 
in  accordance  with  §761. 1(b). 

(b)  Processing  activities  which  are 
primarily  associated  with  and  facilitate 
treatment  or  land  disposal  require  an 
approval  unless  they  are  part  of  an 
existing  approval  or  are  part  of  a  self- 


impleme  iting  activity  such  as 


§761.61(1 


i)  and  §761.79  or  otherwise 


specifics  ly  allowed  under  40  CFR  part 
761,  sub  art  D.  Examples  include  but 
not  limit  td  to  microencapsulation; 
pulverize  tion;  particle  size  separation; 
employii  g  augers  or  hoppers  to 
facilitate  feeding  non-liquid  PCBs  into  a 
disposal  init;  and  directly  piping  liquid 
PCBs  int  )  a  disposal  unit  from  PCB 
items,  st<  irage  containers  or  bulk 
transport  vehicles;  or  directly 
introduc  ng  non-liquid  PCBs  from 
containe  s,  bulk  transport  vehicles  or  on 
pallets  ii  to  a  disposal  unit,  such  as  an 
incineral  3r,  a  high  efficiency  boiler, 
industrii  1  furnace,  alternate  destruction 
method.  )r  chemical  waste  landfill. 

(c)  Wil  1  the  exception  of  provisions 
in  §761.1  0(a)(2)  or  (3),  in  order  to  meet 
the  inter  t  of  §761. 1(b),  processing, 
diluting  )r  otherwise  blending  of  waste 
prior  to   eing  introduced  into  a  disposal 
unit  for    urposes  of  meeting  a  PCB 
concent!  Uion  limit  shall  be  included  in 
a  disposi  1  approval  or  comply  with  the 
requiren  ents  of  §761.79. 

(d)  Th  (  rate  of  delivering  liquids  or 
non-liqu  ds  into  a  PCB  disposal  unit 
shall  be  )art  of  the  conditions  of  the 
PCB  dis  osal  approval  for  the  unit  when 
an  apprc  val  is  required. 

B.  Large  Volume  PCB  Articles 

Scctio  1  761.3  currently  defines  "PCB 
Article"  as  any  manufactured  article, 
other  thi  n  a  PCB  Container,  that 
contains  PCBs  and  whose  surfacc(s]  has 
been  in  i  irect  contact  with  PCBs.  "PCB 
Article"  includes  capacitors, 
transfon  lers.  electric  motors,  pumps, 
pipes,  a  d  any  other  manufactured  item 
(1 )  that   i  formed  to  a  specific  shape  or 
design  c  iring  manufacture,  (2)  that  has 
end  use  unction(s)  dependent  in  whole 
or  in  pai  t  upon  its  shape  or  design 
during  e  id  use,  and  (3)  that  has  either 
no  chan  e  of  chemical  composition 
during  i  s  end  use  or  only  those  changes 
of  comp  )sition  that  have  no  commercial 
purpose  separate  from  that  of  the  PCB 
Article. 

The  U  rge  volume  article  disposal 
proposa  s  differ  from  the  existing  PCB 
Article  <  isposal  regulations  in  two 
ways:  th  3y  focus  more  on  the  presence 
of  PCBs  rather  than  on  the  presence  of 
PCB  cor  taining  Uquids;  and  the 
propose  1  changes  focus  more  on  the 
deconta  nination  of  portions  of  the 
articles  or  purposes  of  another  use 
(metal  r  cover\')  or  reuse  (by  verifying 
the  abse  ice  of  PCBs  presumed  present), 
rather  tl  an  for  outright  disposal  (i.e., 
destnict  on  or  landfilling)  of  the  article. 

1.  Dis  wsal.  The  current  §761.60(b)(5) 
would  fc  i  redesignated  as  §761. 60(h)(6). 
The  nev  §761.60(b)(6)(ii)  would  be 
amende  1  to  include  language  allowing 


disposal  in  industrial  furnaces  (as 
defined  in  the  proposed  §761.3)  of. 
drained  PCB-Contaminated  Articles.  A 
new  §761.60{b)(6)(iii)  would  be  added 
to  address  PCB  Articles  wdth  surfaces 
contaminated  with  PCBs,  but  which 
contain  no  liquids  by  which  to 
characterize  the  article. 

With  respect  to  §761.60(b)(6)(ii), 
although  not  explicitly  provided  for  in 
the  current  regulations,  EPA  in  the  past, 
has  interpreted  disposal  in  an  industrial 
furnace,  as  defined  in  proposed  §761.3, 
as  an  appropriate  method  of  disposal 
also  for  drained  PCB-Contaminated 
Transforaiers  and  drained  PCB- 
Contaminated  natural  gas  pipeline  (see 
Ref.  25). 

Currently,  the  regulations  specifically 
state  that  "salvage"  is  an  acceptable 
form  of  disposal  for  "PCB  hydraulic 
machines"  containing  PCBs  at 
concentrations  of  S50  ppm 
(§761.60(b)(3)).  The  word  "salvage"  has- 
been  interpreted  by  EPA  to  allow 
smelting  of  "PCB  hydraulic  machines" 
that  have  been  drained  of  all  free 
fiowing  liquid.  (See  Ref.  21)  In  addition 
to  disposal  of  hydraulic  machines, 
which  have  been  drained  of  hydraulic 
fluids,  in  municipal  or  industrial 
landfills,  EPA  is  proposing  to  amend 
§761.60(b)(3)  to  allow  salvage  by 
disposal  in  industrial  furnaces,  as' 
defined  in  proposed  §761.3.  It  should  be 
noted  that  PCBs,  not  just  free  flowing 
liquids,  associated  with  the  PCB 
Articles  must  be  removed  from  the 
surface  of  the  item  before  the  item  may 
be  reintroduced  into  commerce.  EPA  is 
seeking  comments  and  data  on  disposnl 
techniques  such  as  disposal  in 
industrial  furnaces  for  inclusion  in  this 
amendment. 

The  new  §761.60(b)(6)(iii)  addresses 
PCB  Articles  with  surfaces 
contaminated  with  PCBs,  but  which  . 
contain  no  liquids  by  which  to 
characterize  the  article.  This  category  of 
PCB  Articles  would  include,  but  not  be 
limited  to,  ship  hulls,  air  handling 
systems,  and  other  articles  that  could  be 
characterized  by  a  wipe  sample.  .As  a 
point  of  clarification.  EPA  believes  that 
PCB-Contaminated  Electrical  Equipment 
with  porous  material  in  its  core  will 
probably  not  rapidly  be  able  to  meet  the 
requirement  of  being  drained,  because 
the  porous  core  will  continue  to  release 
liquid  for  an  extended  period  of  time 
after  the  initial  liquid  is  drained  from 
the  unit.  In  these  cases  EPA 
recommends  that  the  core  and  any  other 
sorbent  material  be  removed  and  placed 
in  a  TSCA  approved  chemical  waste 
landfill. 

PCB-Contaminated  Articles  regulated 
under  proposed  §§761.60(b)(6)(ii)  or  (iii) 
would  be  required  to  be  disposed  of  in: 
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a  facility  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste 
(excluding  thermal  treatment  units),  an 
industrial  furnace  (defined  in  proposed 
§761.3)  operating  in  compliance  with 
the  requirements  of  §761.60(a)(4),  or 
other  TSCA  approved  disposal  facilities. 
As  a  point  of  clarification,  the  phrase 
"is  not  regulated  for  disposal"  at  current 
§§761 .60(b)(4)  and  (b)(5)(ii)  does  not 
mean  that  drained  PCB-Contaminated 
Electrical  Equipment  and  PCB  Articles 
may  be  sold,  distributed  in  commerce 
for  sale  or  use,  or  reused  without  an 
exemption  under  these  rules.  The 
phrase  only  means  that  a  waste  can  be 
disposed  of,  in  accordance  with  the 
definition  of  disposal  at  §761.3,  without 
a  TSCA  PCB  approval. 

2.  Openbpming  and  industrial 
furnaces.  Oirrently,  §761.60(b)(4)  and 
(b)(5)(ii)  provide  that  drained  PCB- 
Contaminated  Electrical  Equipment 
(except  capacitors)  and  drained  PCB- 
Contaminated  Articles  are  not  regulated 
for  disposal.  EPA  chose  not  to  regulate     . 
the  disposal  of  certain  PCBs  because  it 
found  Uiat  the  risks  were  not 
unreasonable.  However,  EPA  is  aware 
that  certain  PCBs  have  been  disposed  of 
through  "open  burning"  (e.g.,  the  bum- 
out  of  core  materials  in  PCB- 
Contaminated  Transformers)  without 
adequate  provision  for  efficient 
combustion  and  control  of  gaseous 
combustion  products.  EPA  currently 
controls  the  combustion  of  PCBs 
through  incinerator  and  industrial  boiler 
criteria  set  out  at  §761.70,  to  Umit  the 
release  of  PCBs  and  the  production  or 
release  of  byproducts  of  the  incomplete 
combustion  of  PCBs  such  as  dioxins  and 
furans.  EPA  is  proposing  at  §761.3  a 
definition  of  "open  burning"  that  is 
consistent  with  RCRA's  definition  at  40 
CFR  260.10,  a  ban  on  the  practice  of 
open  biuning.  Open  burning  can  result 
in  the  volatiUzation  of  PCBs  and  several 
toxic  products  of  incomplete 
combustion  including  polychlorinated 
dibenzofurans;  2,3.7,8- 
tetrachlorodibenzofuran; 
polychlorinated  dibenzo-p-dioxins;  and 
2,3,7,8-tetrachlorodibenzo-p-dioxin. 

This  provision  would  prevent  open 
burning  of  regulated  PCBs  in  State 
permitted,  licensed,  or  registered    . 
municipal  solid  waste  combustors  (i.e., 
thermal  treatment  unit)  unless  the 
combustor  met  the  requirements  for  an 
industrial  furnace  set  out  at  proposed 
§761.3  and  §761.60(a)(4).  To  facilitate 
the  Regional  Administrator's  review  of 
the  operation  of  an  iodustrial  furnace,  a 
site-specific  risk  assessment  would  need 
to  accompany  any  request  for  a  Regional 
Administrator's  determination  of  no 
unreasonable  risk.  This  risk  assessment 


could  be  in  the  form  of  a  permit  issued 
under  RCRA  or  the  Clean  Air  Act,  or  as 
a  separate  determination  issued  by  the 
Regional  Administrator  prior  to 
combustion  of  PCBs. 

Industrial  furnaces,  as  defined  in  40 
CFR  260.10,  are  being  proposed  as  an 
acceptable  form  of  disposal  when  as 
industrial  furnace  combusting  PCBs 
does  not  release  imreasonable  levels  of 
PCBs  to  the  environment.  To  help 
ensure  that  PCBs  disposed  of  in  an 
industrial  furnace  do  not  pose  an 
unreasonable  risk  of  injury  to  health  or 
the  environment,  EPA  is  proposing  at 
§761.60(a)f4)  that  industrial  furnaces 
used  for  disposal  of  PCBs  be  operated 
under  either  a  RCRA  permit  (40  CFR 
part  266,  subpart  H  and  40  CFR  270.66) 
for  industrial  furnaces  or  a  valid  State 
air  permit  that  includes  a  standard  for 
PCBs.  and  that  the  industrial  furnaces 
be  in  compliance  with  the  conditions  of 
their  permit.  Where  an  industrial 
furnace  does  not  meet  the  permit 
requirements,  upon  written  request  by 
the  owner  or  operator  of  the  industrial 
furnace,  the  Regional  Administrator 
may  make  a  finding,  in  writing,  that  the 
combustion  of  PCBs  in  certain  industrial 
furnaces  would  not  pose  an 
unreasonable  risk  to  health  or  the 
environment  if  the  industrial  furnace  is 
operating  in  compliance  with  the 
proposed  conditions  discussed  below 
even  though  it  does  not  have  RCRA  or 
State  air  permits.  EPA  is  amending 
Form  7710-53.  "NoUfication  of  PCB 
Activity,"  to  include  a  category  for 
industrial  furnaces  and  is  proposing  that 
owners  of  this  equipment  comply  with 
the  notification  requirements  of 
§761.205  by  notifying  the  Agency  that 
their  equipment  is  used  to  dispose  of 
PCBs.  (For  the  reader's  convenience,  a 
copy  of  the  revised  form  is  reproduced 
at  unit  ID.  J.  of  this  preamble  and  may  be 
used  to  notify  EPA  of  PCB  waste 
handling  activities.  The  form  will 
nolonger  be  shown  in  40  CFR  part  761.) 

The  following  operating  conditions 
are  being  proposed  at  §761. 60(a)(4)  for 
industrial  furnaces  disposing  of  PCB- 
Contaminated  Items.  The  conditions  are: 
(1)  The  operating  temperature  of  the 
industrial  furnace  must  be  at  least 
1,000°  C  (centigrade)  at  the  time  it  is 
charged;  (2)  each  charge  must  be  fed 
into  molten  metal  or  metal  at  or  above 
1,000°  C;  (3)  successive  charges  must 
not  be  introduced  into  the  hearth  in  less 
than  15  minute  intervals,  (4)  there  shall 
be  no  visible  particulate  emissions  frtim 
the  stack  during  PCB  disposal  (as 
determined  by  Method  9  in  40  CFR  part 
60  Appendix  A),  (5)  there  shall  be  no 
visible  fugitive  particulate  emissions 
from  the  industrial  furnace  building 
during  PCB  disposal  (as  determined  by 


Method  9,  in  40  CFR  part  60  Appendix 
A);  (6)  the  industrial  furnace  must  have 
an  operational  device  which  acciu^tely 
measures,  directly  or  indirectly,  the 
temperature  in  the  hearth;  and  (7)  a 
reading  of  the  temperature  in  the  hearth 
at  the  time  it  is  charged  must  be  taken, 
recorded,  and  retained  at  the  facility  for 
3  years  &T)m  the  date  each  charge  is 
introduced.  If  EPA  ever  determined  that 
an  industrial  furnace  was  not  operating 
in  compliance  with  one  or  more  of  the 
conditions  proposed  in  §761. 60(a)(4). 
was  not  operating  imder  and  in 
compliance  writh  a  valid  RCRA  permit 
or  State  air  permit  (with  an  emissions 
standard  for  PCBs)  or  a  finding  by  the 
Regional  Administrator,  the  owner  or 
operator  of  that  industrial  furnace 
would  be  deemed  to  be  conducting 
"open  burning",  and  would  be.  among 
other  things,  prohibited  from 
introducing  any  additional  PCB  wastes 
into  the  unit.  Examples  of  acceptable 
industrial  furnaces  which  could  meet 
the  proposed  operating  conditions 
include,  but  are  not  limited  to,  electric 
arc  furnaces,  blast  furnaces,  and  open 
hearth  furnaces.  If  drained  PCB- 
Contaminated  Items  are  charged  at  less 
than  1,000°  C  into  a  furnace  chamber 
and  the  furnace  gas  emissions  from  this 
chamber  passed  through  a  secondary 
combustion  chamber,  this  kind  of 
furnace  shall  be  approved  according  to 
§761. 60(e).  This  disposal  option  would 
not  be  available  for  TSCA  regulated  PCB 
liquids. 

As  a  conforming  change,  due  to  the 
proposed  ban  on  oj)en  burning,  EPA  is 
proposing  to  delete  the  phrase  "is  not 
regulated  by  this  rule"  from  the  PCB 
regulations  at  §761 .60(b)(4),  governing 
disposal  of  drained  PCB-Contaminated 
Electrical  Equipment,  except  capacitors 
and  (b)(5),  governing  disposal  of  drained 
PCB-Contaminated  Articles.  Tlie 
proposal  would  substitute  the  phrase 
"may  be  disposed  of  in  a  facility 
permitted,  licensed,  or  registered  by  a 
State  to  manage  municipal  or  industrial 
solid  waste  (excluding  thermal 
treatment  units),  an  industrial  furnace 
as  defined  in  §761.3,  operating  in 
compUance  with  the  requirements  of  § 
761.60(a)(4),  or  a  disposal  facility 
approved  under  this  part."  The  purpose 
of  these  proposals  is  to  promote,  H-f  th 
minimal  regulatory  burden,  certain 
recycling  practices  such  as  smelting  for 
the  recovery  of  metals  and  to  stop  such 
practices  as  the  unapproved  burning  of 
PCB  liquids,  contaminated  wood  or 
paper  cores,  or  contaminated  insulation 
even  where  there  may  be  a  claim  of 
energy  recovery  unless  specifically 
allowed  elsewhere  by  these  regulations. 

Some  commenters  to  the  ANPRM 
advised  EPA  against  proposing  controls 
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on  industrial  furnaces,  stating  that 
oirrent  processes  were  adequate. 
However,  another  group  of  commenters' 
recommended  that  either  additional 
controls  be  placed  on  industrial 
furnaces  or  that  drained  PCB- 
Contaminated  Items  be  otherwise 
regulated  for  disposal.  These 
commenters  suggested  environmental 
harm  could  be  caused  by  the 
unregulated  combustion  of  PCB- 
Contaminated  Items. 

EPA  believes  that  responsibly  nm 
industrial  furnaces  provide  a  valuable 
recycling  benefit  and  that  the  current 
Federal  regulatory  matrix  in  conjimction 
with  the  proposed  operating  standards 
would  provide  adequate  controls  on  any 
potential  emissions. 

3.  Characterization  ofPCB  Articles. 
Under  §761 .60(b)(5)  of  the  current  rules, 
PCB  Articles  are  characterized  by  the 
PCB  concentration  foimd  in  the  free 
flowing  liquid.  This  method  is 
appropriate  for  electrical  equipment 
containing  PCBs  and  some  other  articles 
containing  PCBs.  However,  it  may  not 
be  appropriate  for  PCB  Articles  whose 
surfaces  may  be  contaminated  with  a 
very  light  coating  of  liquid  which  is  not 
bee  flowing.  In  these  instances,  EPA  is 
proposing  at  §761. 60(b)(6)  that  the 
standard  wipe  test  be  used  to 
characterize  these  articles.  Nonporous 
surfaces  including,  but  not  limited  to. 
ship  hulls  and  air  handling  systems 
could  be  wipe  sampled  under  proposed 
§761.60(b)(6)(iii),  pursuant  to  the  wipe 
sampling  guidelines,  at  locations  that 
accurately  characterize  the  article.  Areas 
directly  In  contact  with  PCBs-would 
have  to  b^  sampled.  Any  nonporous 
surface  found  to  be  contaminated  with 
PCBs  at  <100  micrograms  per  100  square 
centimeters  could  be  disposed  of  in  an 
industrial  furnace.  Other  articles  found 
to  be  contaminated  vrith  PCBs  at  2100 
micrograms  per  100  square  centimeters 
must  be  disposed  of  in  a  TSCA 
approved  incinerator  or  placed  in  a 
TSCA  approved  chemical  waste  landfill. 
EPA  is  proposing  to  limit  the 
application  of  the  wipe  test  to 
characterize  items  for  disposal  to  certain 
articles.  The  wiped  surface  must  be  non- 
porous for  the  test  to  accurately 
characterize  the  contamination  level  of 
the  article.  However,  a  standard  wipe 
test  may  be  appUcable  to  other  PCB 
Articles  with  porous  surfaces  under  an 
alternative  disposal  approval 
(§761. 60(e)).  Any  article  may  also  be 
disposed  of  through  decontamination 
under  proposed  §761.79,  as  applicable. 

4.  Cnamcterization  of  natural  gas 
pipeline.  A  new  §761. 60(b)(5)  and 
Appendix  I  would  be  created  to  address 
disposal,  including  abandonment  in 
place,  and  removal  of  natural  gas 


pipeline  This  section  proposes  the 
characterization  of  natural  gas  pipeline 
by  direct  analysis  of  pipeline  fluids, 
commonly  found  in  pipeline  "drips" 
and  geoj  raphic  low  points  or  the  use  of 
the  stani  ard  wipe  test  for 
characte  rization  purposes,  if  liquid 
samples  are  not  available.  Natural  gas 
pipeline  being  removed  from  service 
which  i)  characterized  as  PCB- 
Contam  nated,  that  is,  between  50  and 
less  thai  500  ppm  PCBs  in  pipeline 
fluids  oi ,  for  drained  pipe,  tiiose 
segment  i  which  are  greater  than  10  to 
less  thaa  100  micrograms  PCB  per  100 
square  csntimeters,  as  characterized  by 
the  stani  lard  wipe  test,  may  be  disposed 
of  in  a  it  cility  which  is  permitted, 
licensee ,  or  registered  by  a  State  to 
manage  tnunicipal  or  industrial  solid 
waste  (e  (cept  thermal  treatment  uinits), 
in  an  im  lustrial  furnace  operating  in 
complia  ace  with  the  requirements  of 
§761.60  a)(4),  or  in  a  TSCA  approved 
disposa  facility.  Natural  gas  pipeline 
characte  rized  at  500  ppm  PCB  or  greater 
in  its  cc  idensate  liquids  or  100  (ig/ 
lOOcm^  PCB  or  greater  in  a  standard 
wipe  sa|nple  could  be  removed  and 
manage  1  in  a  TSCA  approved  disposal 
facility,  as  a  PCB  non-remediation  waste 
imder  p  -oposed  §761.62  or 
deconta  [ninated  under  proposed 
§761.7?  Natural  gas  pipeline  with  an 
inside  <  iameter  of  4  inches  or  less  is 
propose  d  to  be  disposed  of  in  the  same 
manner  as  PCB-Contaminated  pipeline. 

The  r  atural  gas  pipeline  industry 
routine  y  takes  segments  of  pipeline  out 
of  servi  :e  by  abandoning  the  segments 
in  the  r  ght-of-way.  EPA  is  proposing 
several  )ptions  for  natural  gas  pipeline 
that  wo  lid  be  abandoned  in  place. 
Natural  gas  pipeline  at  any 
conceni  ration  of  PCBs.  containing  no 
free-flolving  liquid  and  with  an  inside 
diametar  of  4  inches  or  less,  could  be 
abando  led  in  place  by  filling  the  pipe 
to  50  p4  rdent  of  the  volume  with  cement 
or  othei  materials  listed  in  proposed 
§761.6(|(b)(5)  or  placing  the  abandoned 
segment  in  a  public  service  notification 
prograi  i  and  under  either  option, 
sealing  the  ends  shut.  PCB- 
Contan:  inated  natural  gas  pipeline  of 
any  dia  neter  could  be  abandoned  in 
place  i  it  contained  no  free  flowing 
liquids  and  each  end  was  sealed  shut. 
Natura  gas  pipeline  at  concentrations  of 
500  pp  n  PCBs  or  greater,  or  100  p/ 
lOOcm^  PCBs  or  greater  could  be 
abandc  led  in  place  if  it  was  either 
washec  once  with  diesel  fuel  or  filled  to 
50  pert  3nt  of  its  volume  with  cement  or 
other  a  aterials  listed  in  proposed 
§761.61  (b)(5)  and.  in  either  case,  each 
end  wa  ;  sealed.  Where  natural  gas 
pipelin  3  of  any  diameter  or  PCB 


concentration  is  abandoned  in  certain 
listed  locations  that  could  be  difficult  to 
sample,  the  segments  would  be  filled  to 
50  percent  wi^  cement  or  other 
materials  listed  in  proposed 
§761.60(b)(5).  unless  cement  was 
specified  as  a  requirement  for 
abandonment. 

EPA  proposes,  in  Appendix  I,  details 
on  how  to  characterize  natural  gas 
pipelines  containing  PCBs  for 
abandonment  and  removal.  Appendix  I 
would  require  that  natural  gas  pipeline 
containing  PCBs  be  wiped  on  the  lowest 
point  on  the  inside  surface  of  each  end 
of  a  removed  segment  of  pipe  as  that 
point  would  be  determined  prior  to 
removal  from  the  ground.  Where  the 
pipe  was  removed  from  the  ground,  the 
removed  segment  to  be  sampled  could 
not  exceed  40  feet  in  length.  Segments 
of  natural  gas  pipe  removed  from  the 
ground  for  disposal  would  be  required 
to  be  sampled  at  each  end.  A  length  of 
pipe  having  seven  or  fewer  segments 
that  was  removed  for  disposal  would 
have  to  be  sampled  at  each  end  of  each 
segment.  For  removal  of  multiple 
contiguous  segments,  greater  than  seven 
segments  but  less  than  3  miles  in  total 
length,  samples  would  be  required  from 
both  ends  of  the  first  and  last  segments 
removed  and  both  ends  of  five  randomly 
chosen  segments  in  between  (with  this 
scheme  producing  seven  sampled 
segments).  For  removal  of  multiple 
contiguous  segments  more  than  3  miles 
in  total  length,  samples  would  be 
required  from  both  ends  of  the  first 
segment  and  both  ends  of  each  segment 
that  is  one-half  mile  distant  from  the 
segment  previously  sampled  (writh  this 
scheme  producing  a  minimum  of  seven 
sampled  segments). 

For  pipe  to  be  disposed  of,  the 
analytical  results  of  both  samples  bom 
each  segment  sampled  would  be 
averaged  to  determine  the  level  of 
contamination.  If  any  average  sample 
results  from  any  segment  removed  were 
greater  than  10  to  less  than  100 
micrograms  PCB/100  square 
centimeters,  then  that  segment  would  be 
considered  PCB-Contaminated.  If  any 
average  sample  results  from  multiple 
contiguous  segments  removed  were 
greater  than  10  micrograms  PCB/100 
square  centimeters  then  all  imsampled 
segments  in  that  removal  would  be 
presumed  to  be  contaminated  with  PCBs 
at  that  level.  Other  sampling  regimes 
could  be  approved  in  a  disposal 
approval  issued  under  §761.60(e)  or 
§761.62(c). 

C.  PCB/Radioactive  Wastes 

The  Agency  solicited  through  the 
ANPRM  information  and  comments 
regarding  the  regulation  under  TSCA  of 
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the  continued  use,  storage,  and  disposal 
of  mixtiues,  items,  and  wastes  with  both 
PCB  and  radioactive  constituents. 
Information  was  requested  to  be  used  to 
propose  criteria  for  developing  an 
authorization  for  the  continued  use. 
storage,  and  disposal  of  such  materials, 
which  would  minimize  risks  to  health 
and  the  environment  from  PCBs.  With 
respect  to  radioactive  components,  the 
proposed  criteria  would  achieve 
compliance  with  requirements 
established  under  the  authority  of  the 
Atomic  Energy  Act  (AEA)  as  amended 
(42  U.S.C.  2011)  and  maintain  doses 
from  radioactive  materials  regqlated 
under  the  AEA  at  a  level  that  is  "As 
Low  As  Reasonably  Achievable" 
(ALARA)  (40  FR  19442,  May  5. 1975;  10 
CFR  part  50.  Appendix  I). 

The  Nuclear  Regulatory  Commission 
(NRC)  and  the  Department  of  Energy 
(DOE)  participated  in  the  identification 
of  situations  of  potential  concern  due  to 
the  presence  of  radionuclides  and  the 
development  of  the  proposed  waste 
management  options  for  PCB/ 
radioactive  waste,  as  reflected  in  this 
section. 

The  ANPRM  stated  that  neither  TSCA 
nor  the  PCB  regulations  has  waiver 
provisions  similar  to  those  imder  RCRA 
;  id  solicited  comments  on  amending 

>e  1-year  time  limit  for  storage  and 
disposal  for  PCBs  at  40  CFR  761.65(a) 
'jr  >  no  disposal  technology  exists.  An 
♦'nsion  to  the  1-year  storage  and 
c    posal  requirement  could  also  be 
a^  (iropriate  for  situations  where  the 
disposal  capacity  or  the  time  necessary 
to  complete  the  disposal  are 
insufficient.  This  approach  would 
provide  flexibility  on  a  case-by-case 
basis  to  address  specific  use  scenarios  or 
storage  requirements  and  issues  unique 
to  PCB/radioactive  waste  management. 
The  majority  of  comments  supported 
flexibiiity  in  extending  the  1-year  time 
limit  fur  storage  and  disposal,  and 
concurred  with  the  proposal  <hat  such 
extensions  or  waivers  should  be 
determined  on  a  case-by-case  basis. 
Some  commenters  suggested  a  general 
regulatory  waiver  or  variance  to  the  1- 
year  time  limit  for  storage  and  disposal 
requirement.  Still  another  commenter 
suggested  that  EPA  grant  an  exemption 
similar  to  the  national  capacity  variance 
to  RCRA's  hazardous  waste  land 
disposal  restriction  requirements.  Other 
commenters  proposed  a  "good  faith" 
showing  by  contacting  disposal  facilities 
nationwide  and  certifying  that  disposal 
capacity  is  not  available  for  wastes 
remaining  in  storage.  Many  commenters 
also  supported  extending  or  waiving  the 
1-year  time  limit  for  storage  and 
disposal  requirement  for  materials  like 
PCB/radioactive  waste.  Commenters 


recommended  extensions  for  problems 
such  as:  a  lack  of  disposal  or  treatment 
technology,  a  lack  of  disposal  or 
treatment  capacity,  and  a  lack  of 
sufficient  time  to  compliete  the  disposal 
process  (e.g.,  bioremediation). 

EPA,  in  Unit  in.G.3  of  this  preamble, 
is  proposing  to  amend  40  CFR  761.65  to 
allow  for  self-implementing  and  case- 
by-case  extensions  to  the  1-year  time 
limit  for  storage  and  disposal 
requirement  for  any  PCB  wastes.  PCB/ 
radioactive  wastes  are  included  in  that 
proposal. 

Proposed  §761 .65(a)(2)  would  provide 
the  Regional  Admiiustrator  for  the 
Region  where  the  waste  is  being  stored, 
or  the  Director,  Chemical  Management 
Division  (CMD),  authority  to  grant 
extensions  to  the  current  1-year  time 
limit  for  storage  and  disposal  of  PCBs, 
including  PCB/radioactive  wastes.  An 
extension  could  be  granted  based  on  a 
determination  by  the  Regional 
Administrator  or  the  Director,  CMD.  that 
there  was  a  demonstrated  neeid  or 
justification  to  store  or  conduct  disposal 
of  wastes  beyond  1  year  and  that  no 
unreasonable  risks  of  injury  to  health  or 
the  environment  would  result  from  an 
extension  of  the  storage  period.  Criteria 
for  extension  would  include,  but  not  be 
limited  to,  a  demonstrated  need  to  store 
wastes  beyond  the  1-year  time  frame 
due  to  a  lack  of  disposal  capacity,  the 
absence  of  a  treatment  technology  or 
insuHicient  time  to  complete  the 
treatment/destruction  process,  and  a 
demonstration  that  relevant  treatment  or 
disposal  requirements  are  being 
pursued. 

The  problem  of  capacity  shortfalls  is 
expected  to  continue  for  some  time  after 
the  disposal  technology  has  been 
developed  because  of  the  large  volume 
of  stored  PCB/radioactive  wastes 
awaiting  disposal.  As  an  example  of 
capacity  problems,  DOE  operates  a 
Regional  disposal  faciUty  at  Oak  Ridge. 
Tennessee,  for  PCB/RCRA/radioactive 
mixed  wastes.  Fifty  million  pounds  of 
wastes  are  currently  in  storage  for 
disposal  at  several  Regional  sites. 
Current  generation  rates  at  the  various 
facilities  that  rely  on  Oak  Ridge  for 
disposal  are  approximately  5  million 
pounds  per  year.  The  maximum 
disposa]  rate  for  the  unit  is 
approximately  3.09  milfion  pounds  per 
year.  Current  projections  indicate  that  it 
will  take  30  to  50  years  to  dispose  of  the 
current  materials  in  storage  and  all  the 
wastes  yet  to  be  generated  using  the 
facility  as  currently  configured  (Ref.  ll). 
Therefore.  DOE  is  not  expected  to  meet 
the  1-year  time  limit  for  storage  and 
disposal  requirement  even  though  it  is 
pursuing  additional  capacity. 


Several  commenters  requested  that 
under  TSCA,  the  PCB  and  radioactive 
wastes  in  a  mixture  not  be  confused 
with  the  term  "mixed  wastes"  under 
RCRA.  EPA  agrees  and  proposes  to 
apply  the  term  "PCB/radioactive 
wastes"  or  "PCB/fissionable  radioactive 
waste"  (See  proposed  definition  at 
§761.3)  as  opposed  to  "mixed  wastes" 
to  wastes  containing  PCBs  and 
radioactive  constituents  subject  to 
regulation  under  TSCA  and  the  AEA 

EPA  disagrees  with  those  cementers 
indicating  that  there  is  no  disposal 
technology  approved  under  TSCA  for 
PCB/radioactive  waste.  Incineration 
technology  is  available;  however,  there 
is  no  commercial  disposal  capacity  and 
only  limited  disposal  capacity  for 
incineration  of  PCB/radioactive  wa.ste 
(e.g..  the  DOE  incinerator  at  Oak  Ridge, 
TN).  Therefore,  facilities  storing  PCB/ 
radioactive  waste  often  cannot  comply 
with  the  1-year  time  limit  for  storage 
and  disposal  because  insufficient 
disposal  capacity  exists.  Until 
additional  disposal  capacity  becomes 
available,  PCB/radioactive  wastes  will 
require  storage,  generally  exceeding  the 
1-year  time  limit  for  storage  and 
disposal  for  PCBs.  Even  as  capacity 
increases,  there  will  still  be  requests  for 
extensions  of  the  1-year  time  limit  for 
storage  and  disposal  because  of  the 
sheer  volume  of  materials  in  storage. 
Therefore.  EPA  is  not  proposing  to  place 
a  specific  time  limit  on  the  extension  to 
the  1-year  time  limit  for  storage  and 
disposal.  Recipients  of  an  extension  to 
the  1-year  time  limit  for  storage  and 
disposal  would  have  to  request,  if 
needed,  and  receive  from  the  Regional 
Administrator  or  Director,  CMD 
periodic  renewals  to  their  original 
extension.  It  is  possible  that  the  same 
reasons  that  apply  to  an  original 
extension  request  may  apply  to  any 
subsequent  requests  because  no  progress 
in  developing  a  disposal  technology  has 
occurred. 

One  commenter  stated  that  annual 
status  reports  for  PCB/radioactive 
wastes  in  storage  for  disposal  should  be 
required  and  updated  annually  on  July 
15  to  coincide  with  the  submission  of 
the  PCB  Annual  Report  for  each  facility. 
Status  reports  or  reviews  of  existing 
extensions  may  be  conditions 
established  by  the  Regional 
Administrator  or  Director.  CMD 
providing  the  extension. 

Several  commenters  suggested  that 
EPA  amend  §761.65  to  accommodate 
concerns  relating  to  management  and 
storage  and  the  miiqueness  of  PCB/ 
radioactive  wastes.  There  are  certai:: 
elements  relating  to  storage  of 
radioactive  wastes  containing 
plutonium  or  enriched  uranium  that 
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require  consideration  of  criticality  safety 
(i.e.,  the  prevention  of  nuclear  reactions 
that  would  pose  a  threat  to  health  and 
the  environment).  All  actions  relating  to 
criticality  or  radiation  protection  issues 
must  be  coordinated  tlurough,  and 
approved  by,  the  local  office  of  the 
regulatory  authority  for  radioactive 
material  regulation;  for  licensed  nuclear 
facilities,  this  would  be  the  appropriate 
NRC  Regional  Office  or  State  radiation 
protection  authority  office.  The  issue  of 
criticality  relates  to  proper  storage  of 
fissionable  materials  so  that  a 
continuous  self-sustaining  chain 
reaction  does  not  occur.  (DOE  Order 
5480.5  states  that  "nuclear  criticality  is 
a  self  sustaining  chain  reaction,  i.e.,  the 
state  in  which  the  effective  neutron 
multiplication  constant  of  a  system  of 
fissionable  material  equals  or  exceeds 
unity.")  Proper  storage  of  fissionable 
material  is  essential  to  avoid  a  criticality 
event.  A  self-sustaining  chain  reaction 
(i.e..  criticality)  will  not  result  in  an 
atomic  explosion.  However,  it  can  result 
in  the  generation  of  harmful  radiation 
that  can  cause  death  or  serious  injury 
(Ref.  54). 

The  issue  of  criticality  relates  to  the 
types  of  containers  used  to  store  the 
fissionable  materials  or  suspect 
fissionable  materials  and  the  storage 
area.  EPA  is  proposing  to  amend 
§761.65(c)(6)  by  allowing  an  alternative 
to  the  container  requirements  approved 
by  the  Department  of  Transportation 
IDOT)  for  PCB/fissionable  radioactive 
wastes.  Containers  used  to  store  liquid 
PCB/fissionable  radioactive  wastes 
would  have  to  be  nonleaking. 
Containers  used  to  store  both  liquid  and 
non-liquid  PCB/fissionable  radioactive 
wastes  would  need  to  be  designed  to 
meet  nuclear  criticality  safety 
requirements  such  as  those  specified  in 
the  American  National  Standard  for 
Nuclear  Criticality  Safety  in  Operations 
with  Fissile  Materials  Outside  Reactors 
(ANSI  Standard  No.  8.1).  The  standard 
currently  includes  polyethylene  and 
stainless  steel  as  acceptable  container 
materials  providing  they  are  chemically 
compatible  with  the  wastes  being 
stored.  Some  containers  designed  to 
prevent  the  buildup  of  liquids  could  be 
used  to  store  non-liquid  fissionable 
PCB/radioactive  wastes,  provided  they 
are  stored  in  an  area  which  would 
contain  any  spilled  liquids.  If  any  such 
containers  were  found  to  be  leaking, 
their  contents  would  have  to  be 
transferred  immediately  to  non-leaking 
containers,  and  the  leaked  or  spilled 
materials  cleaned-up  taking  into 
account  relevant  safety  procediu^s 
appropnate  for  radioactive  materials. 

EPA  is  also  proposing  to  amend 
§761.65(b)(l)(ii)  to  allow  storage  areas 


for  PCB/  issionable  radioactive  wastes 
to  meet    erformance  criteria  for 
contaim  kent  volume  rather  than  specific 
requiren  ents  for  curb  height.  This 
amendni  ant  would  retain  the  current 
requiren  ents  that  facilities  storing  PCB/ 
fissionable  radioactive  wastes  store 
those  materials  in  a  storage  area  meeting 
the  cont  iinment  volume  requirements 
equal  to  at  least  two  times  the  internal 
volume  <  )f  the  largest  PCB  container 
stored  tqerein  or  25  percent  of  the  total 
internal  (volume  of  all  PCB  containers 
stored  tl  erein  or  whichever  is  greater, 
but  wou  d  not  impose  curb  height 
requiren  lents  for  these  wastes. 

Several  commenters  stated  that  PCB/ 
radioact  ve  wastes  may  also  contain 
addition  al  materials  such  as  asbestos 
that  can  tot  be  incinerated.  EPA  believes 
that  tect  nology  exists  which  allows 
PCBs  to  be  separated  from  other 
materials  (e.g.,  radioactive  waste  or 
asbestos  .  EPA  recommends  that 
whenevi  r  possible  PCBs  be  separated 
from  otl;  er  wastes;  however,  today's 
proposal  does  not  contain  requirements 
for  sepaiating  PCBs  because  guidance 
for  sepai  ating  PCBs,  from  water  for 
example ,  already  exists.  EPA  had 
develop  (d  a  policy  allowing  the 
physical  separation  of  PCBs  ft-om  other 
wastes,  to  long  as  all  waste  parts 
separate  i  fixim  the  original  PCBs  are 
regulate  1  (TSCA  Compliance  Program 
Policy  6  -PCB-2). 

One  c  >mmenter  indicated  that  EPA 
does  nol  have  the  jurisdiction  to 
regulate  radioactive  PCBs  under  TSCA. 
EPA  agr  tes  in  part  and  disagrees  in  part. 
TSCA  Si  cUon  3(2)(B}(iv)  states  that  the 
term  "cl  emical  substance"  does  not 
include  'any  source  material,  special 
nuclear  naterial,  or  byproduct  material 
(as  such  terms  are  defined  in  the  Atomic 
Energy  t  ict  of  1954  and  regulations 
issued  I  tider  such  Act)."  Generators  of 
PCB/rac  ioactive  waste  are  subject  to 
regulate  y  oversight  for  radioactive 
materia  }  under  the  Atomic  Energy  Act 
of  1954  IS  amended  (DOE  or  NRC).  EPA, 
on  the  a  her  hand,  has  regulatory 
oversigl  t  for  PCBs  under  TSCA.  Thus, 
generate  rs  of  PCB/radioactive  waste 
must  CO  nply  with  both  EPA  and  NRC 
regulatii  ms.  State  requirements,  or  DOE 
Orders,  fixtures  of  radioactive  PCB 
molecul  js  and  non-radioactive  PCB 
molecuKs  that  cannot  be  separated  are 
subject  I  o  TSCA  and  the  AEA  because, 
for  regu  atory  purposes,  when 
separati  )n  of  the  PCB  molecules  is  not 
achievei  ,  the  statutory  exemption  does 
not  exte  id  to  nonradioactive  PCBs  in  a 
mixture  It  should  be  noted  that 
regulatii  in  of  PCB/radioactive  mixtures 
under  T  5CA  and  the  AEA  applies  to 
both  wa  Jtes  and  non-wastes.  The  NRC 
and  DO  "  participated  in  the 


development  of  this  section  in  order  to 
ensure  compatibility  between  TSCA  and 
AEA. 

D.  Issues  Not  Addressed  When  the  Rules 
Were  Origincdly  Promulgated 

In  the  ANPRM,  EPA  solicited 
comments  on  whether  to  establish  a 
household  waste  exemption  under 
TSCA,  and  information  regarding 
cxirrent  PCB  uses  that  are  not  authorized 
in  the  regulations.  Items  1  and  2  below 
discuss  the  household  waste  exemption 
and  imauthorized  use  issues.  In 
responding  to  these  issues,  several 
commenters  raised  questions  regarding 
the  disposal  requirements  for  certain 
items  containing  PCBs;  these  issues  are 
addressed  under  Item  3. 

1.  Household  waste  exemption.  EPA 
solicited  comments  in  the  ANPRM  on 
whether  a  household  waste  exemption, 
similar  to  the  household  waste 
exclusion  under  RCRA  at  40  CFR  261.4. 
should  be  established  imder  the  TSCA 
PCB  disposal  regulations.  The  RCRA 
household  waste  exclusion  exempts 
from  the  hazardous  waste  requirements 
any  material  that  was  derived  from 
households  (including  single  and 
multiple  residences,  hotels  and  motels, 
bunk  houses,  ranger  stations,  crew 
quarters,  campgrounds,  picnic  grounds, 
and  day  use  recreation  areas).  Examples 
of  household  waste  under  the  RCRA 
exclusion  include  garbage,  trash,  and 
sanitar>'  wastes  in  septic  tanks.  Under 
the  RCRA  criteria,  household  waste  is 
limited  to:  (1)  Waste  generated  by 
individuals  on  the  premises  of  a 
household,  and  (2)  waste  composed 
primarily  of  materials  found  in  the 
wastes  generated  by  consumers  in  their 
homes  (49  FR  44978,  November  13, 
1984).  Additionally,  EPA  sought 
comments  on  the  types  of  PCB  wastes 
for  which  such  an  exemption  would  be 
applicable.  In  today's  notice,  EPA  i^ 
proposing  a  household  waste  exemption 
for  any  waste  containing  PCBs  generated 
by  individuals  on  the  premises  of 
private  households  (including  single  or 
individually  owned  or  rented  units  of  a 
multi-unit  construction)  primarily 
found  in  wastes  generated  by  consumers 
in  their  homes,  i.e.,  domestic  wastes 
(see  proposed  regulatory  text  at  §§761.3 
and  761.63).  This  change  in  the  PCB 
regulations  would  authorize  private 
homeowners,  including  individually 
owned  or  rented  imits  of  a  multi-unit 
construction,  to  dispose  of  their 
unwanted  household  it^s  that  contain 
hazardous  and  toxic  washes  under  a 
municipal  solid  waste  collection 
program  without  fear  of  recrimination 
even  though  the  homeowner  may  have 
knowledge  of  the  existence  of  PCBs  in 
the  household  appliance. 
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EPA  received  roughly  a  dozen 
comments,  and  all  but  two  supported 
the  establishment  of  a  household  waste 
exemption.  Some  commoiters  provided 
additional  caveats  on  how  such  an 
exemption  should  be  structured. 
Comments  in  favor  of  the  household 
waste  exemption  essentially  fell  into 
four  categories:  (1)  Broadly  define  the 
scope  of  the  exemption,  (2)  consider  the 
impact  of  the  exemption  on  recycling 
activities.  (3)  limit  the  scope  of  the 
exemption,  and  (4)  address  other 
disposal  considerations  (i.e..  the 
disposal  of  materials  containing  PCBs 
used  in  the  construction  of  residential 
buildings).  Commenters  not  in  favor  of 
the  TSCA  proposal  for  an  exemption 
questioned  whether  there  should  be  a 
household  waste  exemption  under 
either  TSCA  or  RCRA.  and  whether  the 
volume  of  waste  containing  PCBs  which 
was  generated  from  households  was 
significant  enough  to  warrant  an 
exemption.  EPA's  responses  to  the  four 
broad  categories  of  comments  are 
provided  below. 

a.  Broadly  define  exemption.  Those  in 
favor  of  establishing  a  household  waste 
exemption  suggested  broadly  defining 
the  activities  that  would  qualify  for  the 
exemption.  One  commenter  suggested 
EPA  use  the  definition  for  "Municipal 
solid  wastes"  found  at  §761.3  to  define 
the  scope  of  the  household  waste 
exemption.  Municipal  solid  wastes  are 
defined  as  "garbage,  refuse,  sludges, 
wastes  and  other  discarded  materials 
resulting  from  residential  and  non- 
industrial  operations  and  activities, 
such  as  household  activities,  office 
functions,  and  commercial 
housekeeping  wastes."  However,  if  such 
a  change  was  made,  the  exemption 
would  include  items  EPA  believes 
should  not  be  excluded  firom  regulation 
(e.g.,  PCB  wastes  from  offices  and 
commercial  activities).  Another 
commenter  stated  that  commercial 
buildings  should  also  be  included  in  a 
household  waste  exemption  because  the 
wastes  generated  at  these  buildings  may 
be  from  the  same  sources  and  types  of 
equipment  found  in  the  household. 

The  effect  of  baiming  the 
manufactiire,  processing,  and 
distribution  in  commerce  of  PCBs, 
coupled  with  actions  taken  to  limit  the 
use  of  PCBs,  focuses  the  Agency's 
concern  on  activities  where  the 
continued  use  of  PCBs  has  been 
authorized  (i.e.,  industrial  or 
commercial-scale  settings  such  as 
utilities,  manufacturing  sites, 
construction/renovatjon/demolition 
projects,  etc.)  rather  than  on  household 
settings  where  appliances  with  PCBs 
may  not  generally  be  found  (Ref.  32). 
Additionally,  industrial  and 


commercial-scale  PCB  disposal 
activities,  because  of  the  risks  associated 
with  the  greater  volume  of  PCB  wastes 
generated  by  these  activities,  reqiiire  a 
level  of  protection  for  health  and  the 
environment  that  can  best  be  achieved 
through  demonstrated  and  effective  PCB 
destruction  and  containment 
technologies.  Therefore,  EPA  is  not 
persuaded  that  a  broadly  defined 
household  waste  exemption, 
encompassing  large  volumes  of 
commercial-scale  PCB  wastes,  would  be 
protective  of  health  and  the 
environment 

b.  Impact  on  recycling  activities.  One 
commenter  stated  that  Ae  exemption 
should  include  waste  generated  by 
households  but  diverted  or  removed 
from  the  wastestream  for  purposes  of 
recycling.  Another  commenter  stated 
EPA  should  control  the  recycling  and 
storage  of  household  waste  (e.g., 
increase  the  storage  timeframe  from  1  to 
2  years).  The  final  set  of  comments 
associated  with  this  category  suggested 
EPA  take  steps  to  encourage  municipal 
collection  programs  for  PCBs. 

The  recycling  of  household  waste 
contaminated  with  PCBs  surfaced  as  a 
national  issue  during  1985-86  when  the 
problem  of  PCB  contamination  in 
shredder  fluff  (i.e..  the  non-metallic 
residue  frt)m  the  shredding  process)  was 
first  identified.  Since  that  period.  EPA 
has  conducted  a  pilot  study  of  the 
shredding  industry  to  ascertain,  among 
other  things,  the  source  of  the  PCB 
contamination  (Ref.  34).  When  the  fluff 
contamination  problem  first  surfaced, 
PCB  Small  Capacitors  in  household 
appUances  were  thought  to  be  the 
source  of  the  contamination.  Therefore, 
data  search/collection  activities  were 
initiated  to  determine  the  types  of 
appliances  that  would  most  likely 
contain  PCB  Small  Capacitors.  The 
results  of  these  efforts  indicated  that 
PCB  Small  Capacitors  were  not  used  in 
most  household  apphances.  However, 
EPA  determined  that  there  was  a 
significant  likehhood  that  PCB  Small 
Capacitors  could  be  found  in  room  and 
central  air  conditioners,  heat  pumps, 
furnace  blowers,  fluorescent  lighting 
ballasts,  and  microwave  ovens  (Refs.  32 
and  33).  As  a  result,  many  States  have 
implemented  PCB  Small  Capacitor 
removal  programs  to  ensure  that  PCBs 
are  not  intentionally  processed  during 
shredding  operations. 

In  proposing  a  TSCA  household  waste 
exemption,  EPA  recognizes  that  some 
objects  that  contain  a  PCB  component 
may  inadvertently  be  shredded, 
resulting  in  fluff  containing  PCBs.  EPA 
is  proposing  at  §761. 62(b)  that  this 
residue  when  tested  and  foimd  to  be 
contaminated  at  levels  of  50  ppm  PCB 


(v  greater,  but  measuring  less  than  50 
micrograms  per  liter  (pj*)  when  using 
RCRA's  Toxicity  Characteristic  Leaching 
Procedure  (see  40  CFR  part  261 
Appendix  II)  may  be  disposed  of  in  a 
facility  that  is  permitted,  Ucensed,  or 
registered  by  a  State  as  a  municipal  or 
industrial  waste  landfill  However, 
shredder  residue  when  tested  and  found 
to  contain  50  ppm  or  greater  PCBs  must 
be  managed  pursuant  to  the  current 
disposal  requirements  at  §761.60. 
(Additional  disp>osal  options  for  this 
type  of  waste  are  proposed  at  §761 .62 
and  discussed  at  Unit  II.A.5.  of  this 
preamble.)  Under  the  current 
regulations,  the  processing  and 
distribution  in  commerce  of  PCBs  is 
prohibited  unless  otherwise  authorized 
by  rulemaking  or  imder  a  PCB 
exemption.  The  proposed  household 
waste  exemption  authcvizes  these 
activities  for  household  wastes 
containing  PCBs.  The  processing  of  non- 
exempt,  non-household  items  such  as 
commercial  or  industrial  grade 
appliances  containing  PCBs,  fixtures 
fit>m  renovation  ot  demoUtion  projects, 
•  and  industrial  or  heavy  duty  equipment 
containing  PCBs  would  continue  to  be 
a  violation  of  the  PCB  regulations.  EPA 
is  not  encouraging  the  processing  and 
subsequent  dilution  of  PCBs  by 
recychng  fadhties. 

In  a  May  31. 1979,  Federal  Register 
notice,  EPA  explained  that  the  random 
disposal  of  PCB  Equipment  m 
municipal  solid  waste  sites  by 
householders  and  other  mfrequent 
disposers  did  not  present  an 
environmental  hazard  (44  FR  31528). 
Qa  the  other  hand,  EPA  determmed  that 
the  disposal  of  large  quantities  of  PCB 
Small  Capacitors  posed  a  somewhat 
larger  risk,  and  commercial  and 
industrial  activities  were  encoiuaged  to 
estabUsh  a  volimtary  collection  and 
disposal  program.  EPA  would  therefore 
include  in  the  household  waste 
exemption  wastestreams  created  by 
recycling  operations  that  accepted  only 
wastes  composed  of  household  items 
from  private  residences  (see  the 
discussion  under  Umt  I1.D.1.C,  "Limit 
Scope  of  the  Exemption"  of  this 
preamble).  Therefore,  the  owner  or 
operator  of  a  recycling  facility  should 
establish  contractual  requirements  or 
other  appropriate  notification  or 
inspection  procediues  to  eosuie  that 
PCB  wastes  not  covered  imder  the 
exemption  (e.g.,  commercial  or 
industrial  apphances  ccmtaining  PCBs 
or  fixtures  from  demohtion  or 
renovation  projects,  industrial,  or 
heavy-duty  equipment  containing  PCBs) 
were  not  processed  at  the  facility.  In  any 
event,  the  owner  or  operator  of  such  a 
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facility  would  be  subject  to  an 
enforcement  action  should  such  waste 
be  processed. 

Municipal  collection  programs 
accepting  only  those  wastes  that  satisfy 
the  proposed  exemption  criteria  could 
operate  under  the  TSCA  household 
waste  exemption;  the  TSCA  chemical 
waste  landfill  and  incineration 
requirements  would  not  apply  to  the 
disposal  of  these  wastes  (see  the 
discussion  under  Unit  II.D.l.c,  "Limit 
Scope  of  the  Exemption"  of  this 
preamble).  Because  disposal  of  the 
wastes  collected  under  a  municipal 
solid  waste  program  that  satisfy  the 
criteria  proposed  for  the  exemption 
'would  not  be  regulated  by  this  rule,  the 
wastes  could  be  disposed  of  in  a  facility 
which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  waste.  As  a 
result,  the  commercial  storage  approval 
requirement  and  compliance  with  the 
TSCA  PCB  1-year  time  limit  for  storage 
and  disposal  limitation  would  not 
apply.  Therefore,  EPA  does  not  see  a 
need  to  extend  the  storage  timeframe 
from  1  to  2  years  as  suggested  by  one 
commenter. 

c.  Limit  scope  of  the  exemption.  A  few 
commenters  stressed  the  need  to  restrict 
the  applicability  of  a  household  waste 
exemption  to  purely  residential  settings 
in  order  to  exclude  business  activities 
that  take  place  in  a  residence.  Another 
commenter  beUeved  the  exemption 
should  be  identical  to  the  RCRA 
household  waste  exclusion.  EPA  has 
interpreted  the  RCRA  Subtitle  C  rules  at 
40  CFR  261.4  as  limiting  the  exclusion 
to  those  household  wastes  that  meet  two 
criteria:  (1)  The  waste  must  be  generated 
by  individuals  on  the  premises  of  either 
a  temporary  or  permanent  household. 
and  (2)  the  waste  must  be  composed 
primarily  of  materials  found  in  wastes 
generated  by  consumers  in  their  homes. 
The  RCRA  exclusion  at  40  CFR  261.4(b) 
includes  "household  waste  from  single 
and  multiple  dwellings,  hotels  and 
motels,  and  other  residential  sources." 
The  RCRA  hazardous  waste  program,  in 
establishing  a  household  waste 
exclusion,  acted  upon  a  Congressional 
intent  to  ensure  that  wastes  generated 
by  consumers  in  their  households 
would  be  exempt  from  the  Subtitle  C 
regulation.  As  a  result,  the  RCRA 
exclusion  included  materials  from 
single  and  multiple  residences,  hotels, 
motels,  bunkhouses,  ranger  stations, 
crew  quarters,  campgrounds,  picnic 
grounds,  and  day  use  recreation  areas  — 
locations  at  which  consumer  activity  is 
of  a  type  that  would  be  conducted  in  a 
residential  setting  and  result  in  the 
generation  of  hazardous  wastes. 


As  comi  centers  have  suggested,  EPA 
is  proposi  ig  an  exemption  under  TSCA 
for  the  disposal  of  household  wastes 
containing  PCBs  that  is  similar,  but  not 
identical, lo  the  RCRA  exclusion.  Like 
the  RCRAfexclusion,  the  TSCA 
exemption  would  not  include  non- 
residential PCB  wastes  such  as 
commercial  or  industrial  grade 
appliance^  containing  PCBs,  fixtures 
from  demolition  or  renovation  projects, 
and  industrial  or  heavy  duty  PCB 
Equipmenjl.  Under  TSCA,  Congress 
sought  to  eliminate  the  use  of  PCBs, 
unless  spacifically  authorized,  by 
banning  tieir  continued  manufacture, 
processing,  and  distribution  in 
commerca  However,  Congress  intended 
that  the  urns  of  equipment  which 
containedjPCBs  in  a  totally  enclosed 
manner  nf  t  be  terminated  prior  to  the 
end  of  thejequipment's  useful  life.  As 
stated  earfier,  research  conducted  by 
EPA  suggests  that  some  refrigerators  and 
househola  freezers,  room  and  central  air 
conditioners,  heat  pumps,  furnace 
blowers,  fluorescent  lighting  ballasts, 
and  micrciwave  ovens  may  contain  PCB 
Small  Canacitors.  The  risks  associated 
vsrith  the  disposal  of  those  items 
containing  PCB  Small  Capacitors  in  a 
random,  »ographically  dispersed 
manner  by  individual  homeowners  were 
considered  by  EPA  in  mid-1977  when  it 
proposed  pe  PCB  Small  Capacitor 
exemption.  EPA  has  re-evaluated  this 
issue  twicb  subsequent  to  that  time  and 
has  deteniiined  that  the  exemption 
should  remain  in  place  (see  the 
discussioA  at  Unit  II:D.3.c.  of  this 
preamble! 

The  distinction  that  EPA  makes 
between  the  TSCA  household  waste 
exemptio*.  which  focuses  on  consumer 
products  '•  tsed  by  individuals  in  private 
residence  •<.  and  the  RCRA  household 
waste  exc  usion,  which  focuses  on 
consumer  activity  conducted  by  private 
individua  s  in  temporary  or  permanent 
residence  i,  is  based  on  Uie  continued 
belief  thai  the  unregulated  disposal  of 
large  quai  titles  of  PCB  Items  such  as 
light  balls  sts  and  PCB  Small  Capacitors 
by  comm<  rcial  and  industrial  activities 
presents  t  n  environmental  risk  (see  42 
FR  26568  May  24, 1977;  43  FR  7152, 
February'  ^7, 1978;  44  FR  31528,  May 
31, 1979  and  the  discussion  on  the 
disposal  qf  small  capacitors  at  Unit 
n.D.3.c.  of  this  preamble). 

Under  KCRA,  the  risks  associated 
with  con^imer  activities  that  result  in 
the  generation  of  hazardous  waste  do 
not  change  when  the  activities  are 
conducted  in  a  single  or  multiple 
residence!  hotel,  motel,  bunkhouse, 
ranger  station,  crew  quarters, 
campgroiinds,  picnic  grounds,  or  day 
use  recreation  areas.  These  are  all 


locations  at  which  the  consumer  activity 
is  of  a  type  that  would  be  conducted  in 
a  residential  setting. 

For  the  PCB  household  waste 
exemption  under  TSCA,  EPA  believes 
that  the  unregulated  disposal  by 
individual  households  of  consumer 
products  which  contain  PCBs  should  be 
exempted  from  the  TSCA  disposal 
requirements  because  there  are 
relatively  few  household  products  that 
would  contain  PCBs.  The  proposed 
exemption  would  not  apply  to 
individuals  who  reside  in  transient 
settings  because  they  would  likely  not 
dispose  of  household  appliances  that 
would  contain  PCBs  (e.g.,  certain 
refrigerators  and  household  freezers, 
room  and  central  air  conditioners,  heat 
pumps,  furnace  blowers,  fluorescent 
lighting  ballasts,  and  microwave  oven.s). 
Rather,  equipment  containing  PCBs 
obtained  for  use  in  transient  settings 
would  likely  be  of  a  commercial  grade 
and  disposed  of  in  quantity.  Therefore, 
the  removal  and  disposal  of  equipment 
containing  PCB  Small  Capacitors  by 
commercial  activities  and 
entreprenetuial  interests  such  as  hotel 
and  motel  chains  and  owners  of 
multiple  unit  residential  buildings 
engaged  in  repair,  renovation,  and/or 
demolition  projects,  would  not  be 
covered  by  this  exemption. 

EPA  considered  excluding  from  the 
TSCA  household  waste  exemption  PCB 
wastes  found  in  a  home-based  business, 
but  has  determined  that  PCB  Items 
found  in  a  private  residence  would 
likely  be  evident  in  these  smaller 
business  enterprises  as  well.  That  is, 
industrial-scale  manufacturing  activities 
would  not  normally  be  conducted  in  a 
residential  setting.  If,  however,  such 
was  the  case,  only  those  PCB  Items 
commonly  found  in  a  private  household 
would  be  covered  by  this  exemption. 

Although  EPA  proposes  to  establish 
an  exemption  under  TSCA  for  the 
disposal  of  household  waste,  the  public 
is  reminded  of  the  CERCLA  reporting 
requirement  for  PCBs  at  40  CFR  302.6 
that  essentially  requires  individuals  to 
contact  the  National  Response  Center 
when  they  are  disposing  of  1  pound  or 
more  of  PCBs  in  any  24-hour  period  in 
a  non-federally  permitted  facihty.  The 
TSCA  household  waste  exemption  does 
not  relieve  an  individual  (i.e.,  the 
person  disposing  of  the  waste  and/or  the 
owner  of  the  disposal  facility)  of  the 
liability  for  remediating  PCB 
contamination  if  the  non-federally 
permitted  disposal  facility  becomes  a 
future  Superfund  site.  Therefore,  EPA  is 
seeking  comments  on  whether 
additional  limitations  should  be 
imposed  when  defining  entities  that 
would  qualify  for  this  exemption. 
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d.  Other  disposal  considerations.  One 
commenter,  although  not  objecting  to 
the  exemption,  suggested  EPA  should 
focus  on  the  previous  residential 
applications  of  PCBs,  such  as  a  wall 
painted  with  PCB-containing  paint,  and 
the  item's  sale,  destruction,  and 
disposal.  The  proposed  TSCA 
household  waste  exemption  would  not 
apply  to  debris  produced  during 
building  construction,  renovation,  or 
demolition  and  similar  type  wastes, 
since  such  wastes  do  not  consist 
primarily  of  materials  found  in  wastes 
generated  by  a  consiuner  in  his/her 
home.  Disposal  options  for  this  large- 
volume  waste  are  disciissed  under  Unit 
II.A.  of  this  preamble. 

2.  Unauthorized  use.  EPA  also  sought 
comments  in  the  ANPRM  on 
widespread  PCB  applications  that  had 
not  been  addressed  when  the  original 
regulations  were  developed.  EPA  was 
particularly  interested  in  obtaining 
information  on  current,  but 
unauthorized  uses  of  PCBs.  Nearly  a 
dozen  sets  of  comments  were  submitted 
from  four  primary  sources:  Natural  gas 
pipeline  companies,  the  Armed  Forces, 
civilian  governmental  agencies,  and 
companies  fitim  the  industrial  sector. 
Items  currently  in  use  and  identified  by 
the  commenters  as  containing  PCBs 
included  wool  felt  insulating  materials 
which  have  high  levels  of  PCBs  and 
deck  plates  that  are  found  on  naval 
vessels;  plastics,  paints,  small  rubber 
parts,  adhesive  tape,  and  insulating 
materials  used  in  electrical  cabling,  for 
example;  PCB-impregnated  gaskets  in 
heating,  ventilation  and  air 
conditioning,  and  other  duct  systems: 
concrete  expansion  joint  materials,  and 
large-diameter  natural  gas  pipeline. 
Several  distinct  "unauthorized  use" 
scenarios  emerged  based  on  a  review  of 
the  comments  and  discussions  with 
EPA  Regional  representatives.  These 
scenarios  and  the  proposed  regulatory 
provisions  addressing  these  uses  are 
discussed  below. 

a.  PCB  impregnated  materials  used  in 
duct  systems.  During  the  late  1940s 
through  1950s,  the  adhesive  coating 
used  on  ventilation  gaskets  for  use  in 
the  Department  of  War  (a  predecessor  of 
the  Department  of  Energy  (DOE)) 
heating,  ventilation,  and  air 
conditioning  (HVAC)  systems  was 
impregnated  v«th  PCBs  to  comply  with 
the  Department  of  War's  specifications. 
This  application  was  not  in  violation  of 
the  ban  on  the  manufacture,  use, 
processing,  or  distribution  in  commerce 
of  PCBs  because  it  occtuxed  prior  to  the 
enactment  of  TSCA  and  promulgation  of 
the  implementing  regulations.  However, 
in  late  1989,  DOE  notified  EPA  that  over 
time,  operation  of  their  plants  had 


caused  small  amounts  of  the  lubricating 
oil  (from  motor  and  compressor 
bearings)  to  leach  through  the  gasket 
material  and  to  be  drawn  into  the 
ventilation  system,  resulting  in  releases 
of  material  containing  PCBs. 

b.  PCB  impregnated  insulation 
materials.  The  Department  of  the  Navy 
discovered  that  wool  felt  containing 
PCBs  had  been  installed  in  older 
submarines  for  soimd-dampening 
purposes.  Information  provided  to  EPA 
by  the  Department  of  the  Navy  indicates 
no  PCBs  are  emitted  bom  the  material 
and  that  the  material  is  generally 
located  in  inaccessible  or  rarely 
accessed  areas,  fixed  between  metal 
plates.  The  Navy's  current  policy  is  to 
remove  the  material  only  when  ' 
necessary  (i.e.,  during  maintenance). 

c.  Agency  experience.  Experience 
gained  in  implementing  the  PCB 
requirements  has  resulted  in  the 
identification  of  other  uses  of  PCBs  that 
are  not  authorized  by  the  regulations. 
Issues  have  arisen  over  time  concerning 
the  use  of  PCBs  in  paint  formulations, 
coatings  for  ceifing  tiles,  roofing,  and' 
siding  materials,  adhesives, 
waterproofing  compounds,  and  any 
number  of  other  chemical  uses  such  as 
additives  and  plasticizers.  The  recent 
discovery  of  asbestos  roofing  and  siding 
materials  and  insulating  (potting) 
material  in  fluorescent  light  ballasts  that 
contain  PCBs  are  illustrations  of  the 
Agency's  expanding  knowledge  of  the 
applications  for  PCBs. 

In  November  1992,  EPA  was  informed 
of  the  discovery  of  PCBs  in  asbestos 
roofing  and  siding  materials  that  had 
been  manufactured  by  H.  H.  Robertson 
(circa  1917)  and  marketed  as  Robertson 
Protected  Metal  (RPM)  and  Galbestos. 
RPM  and  Galbestos  are  multilayered 
steel  siding  materials  that  consist  of 
steel,  asphalt,  or  zinc  (depending  on  the 
product  line);  asphalt-impregnated 
asbestos  felt;  and  an  asphaltic 
waterproof  coating.  Although  there  is 
limited  evidence  available  that  PCBs 
were  ever  introduced  in  the 
manufacturing  process,  preliminary 
sampling  and  analysis  have  indicated 
PCB  concentrations  in  this  material 
ranging  from  <2  ppm  to  30,000  ppm. 
These  products  were  purchased  and 
used  internationally  by  the  U.S. 
Department  of  Defense  (Department  of 
War,  U.S.  Navy,  U.S.  Army,  U.S.  Air 
Force,  U.S.  Marine  Corps),  U.S.  Coast 
Guard,  Tennessee  Valley  Authority,  and 
various  industries  such  as  airiines, 
raifroads,  chemical  plants,  steel  mills, 
mines,  and  industrial/manufacturing 
facihties.  Manufacturing  facilities  for 
RPM  and  Galbestos  products  were 
located  in  Beaver  Falls,  PA,  and 
subsequently  relocated  to  Ambridge, 


PA,  as  well  as  in  Canada  and  England. 
Preliminary  data  suggests  that  the 
continued  use  of  this  material,  if  in  good 
condition,  and  subsequent  disposal  in  a 
municipal  solid  waste  landfill,  would 
not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment  (see 
"Toxic  Characteristic  Leaching 
Procedure  (TCLP)  for  Galbestos  Siding 
Material"  MR]  Report,  Project  No.  9802- 
30-01,  August  16, 1993  [Ref.  45)). 

Also,  in  August/September  1993  EPA 
received  data  from  several  sources 
indicating  that  PCBs  were  found  in  the 
insulating  (potting)  materials  of 
fluorescent  light  ballasts  generally 
manufactured  prior  to  1978.  PCBs  at 
concentrations  of  50  ppm  or  greater 
were  found  in  the  insulating  materials 
of  approximately  70  percent  of  the 
ballasts  analyzed.  While  this  data 
represents  only  a  small  portion  of 
ballasts  manufactured  prior  to  1978  still 
in  use  today,  the  continued  use  of  such 
ballasts  would  need  to  be  authorized. 

EPA  is  proposing  at  40  CFR  761.30{q) 
to  authorize  the  use  and  distribution  in 
commerce  of  non-liquid  materials 
which  contain  PCBs  at  any 
concentration  (including,  but  not 
limited  to,  gaskets,  insulation,  plastics, 
plasticizers,  fluorescent  fight  ballast 
potting  materials,  electrical  cable,  dried 
paints,  small  rubber  parts,  adhesive 
tape,  caulking,  roofing  and  siding 
materials,  waterproofing  compounds, 
and  ceiling  tile  coatings)  in  use  prior  to 
July  2, 1979.  for  the  remainder  of  their 
useful  fife  where  monitoring  indicates 
that  the  migration  of  PCBs  from  the 
material  does  not  pose  an  unreasonable 
risk  of  injiiry.  Under  the  proposed 
authorization,  the  PCB-containing 
materials  must  remain  intact  and  in 
place  in  their  existing  appfication  and 
location  unless  they  are  being  removed 
for  disposal.  The  authorization  of 
continued  use  and  distribution  in 
commerce  of  these  PCB  materials  do  not 
include  an  authorization  to  remove  the 
material  fixam  its  existing  location  and 
subsequently  reassemble  or  install  the 
PCB  material  at  a  different  location  but 
would  allow  for  continued  use  in  a 
mobile  application  such  as  a  vehicle  or 
vessel.  Such  PCB  materials  currently  in 
use  that  exhibit  significant  PCB 
migration,  as  discussed  in  proposed 
§761.30(q)(l)(iii),  (iv)  or  (v),  would  not 
be  in  compliance  writh  this 
authorization  and  would  be  required  to 
be  removed,  contained  by  means  of 
encapsulation  (either  with  an  epoxy- 
based  or  equivalent  pwint  or  sealant),  or 
equipped  with  release  controls  in  which 
a  continual  release  is  collected  in  a 
closed  container  and  displaces  onlv  the 
air  in  the  container  (i.e.,  a  leak 
collection  system)  to  ensure  personnel 
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are  protected  from  dermal  and 
inhalation  exposures. 

Additionally,  the  ovvuer  or  operator  of 
a  facility  with  such  a  use  of  PCB 
material  would  be  required  to  notify  the 
Regional  Administrator  of  the  discovery 
of  such  material  and  submit 
documentary  evidence  that  established 
the  historical  use  of  such  material. 
Notification  to  the  Regional 
Administrator  would  be  required  within 
30  days  of  the  effective  date  cf  the  final 
rule  or  within  30  days  of  discovery 
thereafter.  It  would  be  required  to 
include  the  location  of  the  material,  a 
description  of  its  use,  an  estimate  of  the 
amount  of  material  in  use  (e.g.,  number, 
square  footage,  pounds),  the  PCB 
concentration,  expected  useful  life  of 
the  material,  the  condition  of  the 
material  (e.g.,  potential  for  exposure), 
and  any  additional  information  that 
might  be  useful  to  the  Regional 
Administrator.  Secondly,  the  owner  or 
operator  t)f  the  facility  v/ould  be 
required  to  post  a  PCB  Mark  ML  as 
described  in  §761.40  in  a  prominent 
location  near  material  containing  PCBs 
as  a  warning  of  the  presence  of  PCBs. 
They  would  also  be  required  to  make 
available  to  any  potentially  exposed 
employee  and,  upon  request,  to  any 
other  potentially  exposed  individual, 
information  concerning  the  identity  of 
the  PCBs  and  any  health  risk  associated 
with  the  PCB  application.  Failure  to 
provide  documentary  evidence  that 
substantiated  the  historical  use  of  such 
material  might  result  in  the  rejection  of 
such  claims  by  the  Regional 
Administrator.  Consequently,  the 
continued  use  of  such  materials  might 
be  a  violation  of  the  PCB  regulations. 

Air  monitoring  readings  and  standard 
wipe  test  samples  of  exterior  surfaces 
would  have  to  be  taken  and  recorded 
quarterly  for  the  first  year  and  annually 
thereafter  until  the  material  was 
removed.  Records  would  be  maintained 
in  a  central  location  at  the  facility  for  3 
years  tjeyond  the  date  of  removal  of  the 
material  for  review  by  EPA  officials.  Air 
monitoring  results  of  PCB  levels  above 
0.001  milligram  per  cubic  meter  of  air 
(mg/m')  for  a  10-hour  workday,  40- 
huur  workweek  (the  National  Institute 
of  Occupational  Safety  and  Health's 
(NIOSH's)  occupational  exposure  limit 
for  all  PCBs)  or  wipe  samples  of 
accessible  exterior  surfaces  greater  than 
10  micrograms  per  100  square 
centimeters  (10  jig/lOOcm-)  would 
require  that  action  be  initiated  within  24 
hours  of  the  occurrence  to  modify  the 
release  controls,  to  re-encapsulate  the 
surface,  or  to  remove  the  PCB- 
impregnated  materials.  In  addition, 
individuals  would  be  required  to  notify 
the  EPA  Regional  Toxics  Office  by 
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EPA  has  no  information  indicating 
that  PCBs  were  routinely  used  in  the 
formulation  of  consumer  products  such 
as  household  paints,  sealants,  finishes 
or  caulking.  It  believes  however,  that 
consumers  could  now  occasionally 
obtain  products  such  as  industrial 
enamels  or  marine  .paints  which  were 
formulated  with  PCBs,  through  tlie 
purchase  of  these  items  as  surplus.  The 
sale  of  these  unauthorized  items 
containing  PCBs  is  currently  prohibited 
under  TSCA.  Identification  and  removal 
of  these  materials,  once  installed  in 
households,  could  pose  considerable 
costs  to  homeowners  while  increasing 
risk  of  exposure  through  removal. 
Because  the  PCBs  are  bound  into  these 
materials,  EPA  believes  they  would  not 
pose  a  serious  risk  of  exposure  if  left  in 
place.  Therefore,  EPA  is  proposing  a 
general  use  authorization  at 
l761.30(q)(2)  for  the  non-liquid  PCBs 
that  meet  the  definition  of  household 
wastes  at  the  time  of  disposal.  In  unit 
II.  A.  of  this  preamble  EPA  discussed  a 
proposed  exemption  for  the  disposal  of 
household  wastes  containing  PCBs. 
Today,  EPA  is  also  proposing  a  general 
authorization  for  continued  use  at 
§761. 30(g)(3)  for  non-liquid  items  that 
do  not  leach  PCBs  at  levels  2:50  ng/1  as 
measured  by  the  TCLP. 

d.  Reuse  of  natural  gas  pipeline.  EPA 
received  comments  on  both  the  reuse  of 
and  the  disposal  requirements  for 
natural  gas  pipeline.  A  discussion 
concerning  the  disposal  of  natural  gas 
pipeline  appears  at  Unit  II.D.3.e  of  this 
preamble.  Regarding  the  reuse  of 
pipeline,  comraenters  contend  that  the 
inadvertent  contamination  of  natural  gas 
pipeline  at  or  above  regulated  levels  for 
PCBs  all  but  eliminates  any  opportunity 
for  the  natural  gas  industry  to  reuse  the 
pipe  and  other  natural  gas  pipeline 
appurtenances.  Requirements  to  dispose 
of  or  decontaminate  the  equipment 
often  deprive  these  companies  of  the 
economic  benefits  associated  with 
recycling,  reusing,  or  selling  the 
equipment.  EPA,  under  a  Memorandum 
of  Understanding  (MOU)  with  ths 
Federal  Energy  Regulatory  Commission 
(FERC),  has  been  reviewing  pipeline 
abandonment  plans  and  issuing 
alternate  disposal  permits  for  the 
decontamination  of  pipeline  since  lati; 
1987.  Based  on  this  experience,  EPA 
does  not  view  risks  of  injury  to  health 
and  the  environment  fitjm  exposure  to 
PCBs  due  to  the  continued  use  of  PCB-    i 
Contaminated  pipeline  as  being  j 

unreasonable.  i 

PCBs  when  found  in  natural  gas  I 

pipeline  are  generally  located  in  the       ' 
condensate  that  is  collected  from  drips 
and  geographical  low  points  along  the 
pipeline  or  in  the  moisture  on  the 
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interior  of  the  pipe.  Since  these 
collection  points  are  often  dry,  EPA  is 
proposing,  as  an  alternative  for 
characterization  purposes,  surface  levels 
of  greater  than  10  micrograms  PCB  per 
100  square  centimeters  for  dry  pipe  as 
the  regulatory  equivalent  of  50  ppm, 
and  100  micrograms  PCB  per  100  square 
centimeters  in  dry  pipe  as  the  regulatory 
equivalent  of  500  ppm  with  regard  to 
the  TSCA  PCB  regulatory  requirements 
at  part  761  (characterization  of  natural 
gas  pipeline  is  discussed  at  Unit  II.B.4. 
of  this  preamble).  EPA  is  proposing  to 
amend  §761.30(1)  to  authorize  the  reuse 
of  natural  gas  pipeline  systems, 
provided  the  liquids  have  been 
removed.  All  removed  liquids  must  be 
disposed  of  pursuant  to  the  disposal 
requirements  at  §761 .60(a)(3).  EPA 
solicits  comments  on  whether  EPA 
should  require  marking  of  pipe  that  may 
be  in  temporary  storage  while  testing  is 
being  conducted.  Pipe  in  temporary 
storage  is  generally  capped  at  each  end 
and  stacked  in  a  restricted  area  along 
the  perimeter  of  the  pipeline  system. 
EPA  solicits  comment  on  whether  the 
Agency  should  require  each  pipe  in  a 
temporary  storage  area  to  be  marked  or 
whether  only  posting  a  sign  in  the 
storage  area  would  he  adequate. 

In  today's  notice  at  §761.30(i),  the 
reuse  of  PCB-Contaminated  natiu^I  gas 
pipeline  and  appurtenances  would  be 
allowed  in  natural  gas  pipeline  systems. 
Natural  gas  pipeline  and  pipeline 
appurtenances  that  were  to  be  reused 
would  have  to  be  drained  of  free- 
flowing  liquids  and  decontaminated 
pursuant  to  procedures  proposed  in 
§761.30(i).  Any  natural  gas  pipeline 
may  also  meet  the  decontamination 
level  as  proposed  in  §761.79(d).  Based 
on  experience  gained  from  issuing 
alternate  disposal  approvals  to  pipeline 
companies.  EPA  is  also  proposing 
several  additional  uses.  Acceptable 
proposed  reuse  scenarios  are  for  the 
transport  of  bulk  hydrocarbons, 
chemicals,  or  petroleum  products;  as  a 
coal  sluirj'  pipeline;  as  casing  to  provide 
second  ujy  containment  under 
transportation  systems  such  as 
highways  or  railroads;  as  temporary 
flume  at  construction  sites;  as  culverts 
(less  than  80  feet  in  length)  in 
intermittent  flow  situations  (i.e.,  as 
culvert  for  a  driveway  over  a  roadside 
ditch);  as  equipment  skids;  for  sewage 
service  with  written  consent  of  the 
Publicly  Ovnied  Treatment  Works 
(FOTW);  for  steam  service;  in  totally 
enclosed  compressed  air  systems;  as 
irrigation  systems  where  the  pipe  is  less 
than  20  inches  in  diameter  and  200 
miles  in  length;  or  as  industrial 
structural  material  such  as  fence  posts. 


sign  posts,  gate  posts,  bridge  supports, 
and  overhead  sign  cross  members.  In 
addition  to  commenters'  reactions  as  to 
whether  natural  gas  pipeline  should  be 
authorized  for  reuse  in  these  scenarios, 
EPA  sohcits  comments  on  the  other 
specific  uses  for  which  this  pipe  would 
be  suitable.  The  reader  should 
remember  that  the  reuse  provision  is 
intended  for  contaminated  equipment 
which  is  drained  of  all  bee  flowing 
hquid  (i.e.,  the  surface  is  drj')  and  the 
surface  contamination  is  demonstrated 
to  be  less  than  100  micrograms  PCBs  per 
100  square  centimeters. 

EPA  is  also  proposing  a  parallel 
authorization  for  the  use  of  PCBs  in 
other  pipelines  or  air  compressor 
systems,  with  the  consent  of  the 
Regional  Administrator.  The  Agency  is 
aware  of  the  use  of  PCBs  as  lubricants 
in  other  air  compressor  systems  not 
associated  with  natural  gas  pipelines 
and  believes  that  these  uses  pose  no 
greater  risk. 

3.  Disposal  issues.  The  disposal  of 
non-liquid,  bound  materials,  such  as 
plastic  insulating  material  containing 
PCBs  found  in  electrical  cabling  and 
lead  (Pb)  cable  insulated  with  PCB  oil- 
soaked  paper,  were  also  identified  by 
commenters  to  the  ANPRM  as  issues 
that  are  not  adequately  addressed  by  the 
current  regulations.  Since  the  ANPRM, 
EPA  has  also  received  comments 
addressing  the  disposal  requirements  for 
the  relatively  small  quantity  of  waste 
generated  diuing  the  chemical  analysis 
of  PCBs. 

a.  Disposal  ofPCB-bound  material. 
One  commenter  requested  that  EPA 
designate  these  materials  as  unregulated 
for  disposal.  The  PCB  concentration 
encased  in  this  solid  plastic  insulating 
material  ranges  fit)m  less  than  50  ppm 
to  500  ppm  PCBs.  The  commenter 
argues  that  non-Uquid,  bound  PCB 
materials  are  distinct  from  Uqmd  PCBs 
and  that  the  current  exemption  at 
§761.60(b)(2)(ii)  that  allows  persons, 
except  manufacturers,  to  dispose  of  PCB 
Small  Capacitors  in  municipal  landfills 
should  be  extended  to  cover 
manufactured  items  containing  non- 
liquid,  bound  PCB  materials. 
Ahematively,  the  commenter  argues 
that  the  PCB  bound  plastic  insulation 
should  be  treated  as  "other  PCB 
Articles"  having  a  PCB  concentration 
between  50  and  500  ppm  pursuant  to 
the  current  §761.60(b)(5)(ii).  The 
commenter  suggests  that  these  bound 
PCB  materials  should  be  viewed  as 
having  been  drained  of  fr«e  flowing 
hquid  and  should  be  treated  as 
miregulated  for  disposal  imder  that 
section. 

However,  EPA  is  proposing 
provisions  at  §761.62  to  address  the 


disposal  of  PCB  non-remediation  wastes 
using  one  of  four  options:  Incineration, 
chemical  waste  landfill,  municipal  solid 
waste  landfill,  or  a  disposal  method 
approved  by  the  Regional 
Administrator.  Under  this  provision,  the 
Regional  Administrator  could  approve 
an  alternate  disposal  method  based, 
among  other  things,  on  technical, 
enviromnental,  or  waste-specific 
characteristics  or  considerations 
indicating  that  the  disposal  method 
would  not  pose  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 
EPA  believes  that  this  provision  would 
provide  the  flexibihty  being  sought  by 
the  commenter,  and  that  expansion  of 
the  current  exemption  would  therefore 
be  urmecessary. 

b.  Disposal  of  cable  insulation 
containing  PCBs.  Another  commenter 
informed  EPA  of  lead-sheathed  cable 
containing  PCBs  in  the  oil  soaked  paper 
that  is  used  to  wrap  the  copper 
conductors;  the  PCB  levels  typically 
range  from  50  to  500  ppm  with  some 
levels  reported  as  exceeding  100.000 
ppm.  Discarded  lead  cable  is  potentially 
stored  for  long  periods  of  time,  pending 
changes  in  the  metals  market,  and  then 
ultimately  sent  to  scrap  yards  where  the 
metal  is  removed  and  sold  to  recycling 
operations.  The  scrap  yards  then  burn 
the  PCB-soaked  paper  without  regard  to 
its  PCB  content.  This  may  result  in 
illegal  disposal  and  site  contamination 
by  PCBs.  diojdns,  and  dibenzofurans. 
Further,  cables  that  are  not  contained  in 
a  conduit  are  often  abandoned  in  place. 
The  cable  is  ripped  out  to  a  convenient 
point,  cut,  and  abandoned  with  no 
protection  at  all  for  the  cut  end.  The 
PCB-containing  oil  will  often  leak,  as 
free  flowing  oil,  from  the  paper  when 
the  cable  is  cut  or  the  covering 
damaged,  thereby  creating 
enviromnental  concerns  when  cable 
runs  are  abandoned  or  old  cable  is 
improjjerly  stored  or  disposed  of. 

According  to  the  information 
submitted  by  the  commenter,  lead  cable 
is  used  in  high  voltage  distribution  of 
electric  power,  typically  5.000  volts  and 
above.  TTiis  cable  has  been  in  use  for 
quite  some  time  (about  100  years),  and 
although  lead  cable  can  be  found 
everywhere,  including  in  overhead 
distribution  lines,  the  product  typically 
was  used  in  underground,  submerged, 
or  submersible  apphcations.  In 
particular,  lead  cable  was  used  to 
supply  primary  power  to  vaulted 
network  distribution  systems  and 
subway  transformers.  Almost  all 
utilities  serving  metropohtan  areas  and 
most  large  industrial  facilities  either 
ciurently  own  or  have  owned  significant 
quantities  of  lead  cable.  Large 
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cx>ininercial  focilities  that  distribute 
primary  power  also  have  lead  cable. 

On  August  25. 1982  (47  FR  37352), 
EPA  promulgated  40  CFR  76l.30(m)  to 
authorize  the  use  of  PCBs  in,  and  the 
servicing  of,  cable  containing  any 
concentration  of  PCBs  for  the  useful  life 
of  the  cable  provided  the  cable  is 
serviced  (including  rebuilding)  only 
with  dielecrtric  fluid  containing  less 
than  50  ppm  PCBs.  This  provision  was 
based  in  part  on  a  study  conducted  by 
the  Edison  Electric  Institute  (EEl)  and 
the  Utilities  Solid  Waste  Activities 
Group  (USWAG)  that  described  voltage 
regulators,  switches,  electromagnets, 
and  cable  as  mineral  oil-filled  electrical 
-equipment,  not  designed  to  contain  PCB 
dielectric  fluid.  The  rulemaking  re^  ^rd 
indicates  that  this  oil-filled  cable 
generally  contained  less  than  50  ppm 
PCBs  (Previous  Rulemaking  Record  Ref. 
6,  Support  Document  for  the  Electrical 
Equipment  Use  Rule,  Response  to 
Comments,  August  1982).  Although  this 
oil-filled  cable  was  authorized  for  use 
until  it  reached  the  end  of  its  lifecycle, 
EPA  required  that  the  disposal 
requirements  at  40  CFR  761.60  and  the 
servicing  requirements  at  §761.30(m)(2) 
be  followed  for  any  cable  found  to 
contain  a  PCB  concentration  of  at  least 
SOppm. 

'nierefore,  the  issue  being  raised  by 
the  commenter  suggests  that  other  types 
of  electrical  cable  containing  PCBs  may 
exist  that  were  not  anticipated  when 
§761.30(m)  was  promulgated.  As 
reflected  at  Unit  II.D.2.  of  this  preamble, 
proposed  §761.30(q)  would  expressly 
allow  the  continued  use  of  electrical 
cable,  in  a  totally  enclosed  manner, 
until  it  reached  the  end  of  its  useful  life. 
However,  the  installation  of  materials 
containing  PCBs  as  insulation  and  the 
processing  and  distribution  in 
commerce,  except  for  purposes  of 
disposal,  would  continue  to  be 
unauthorized. 

Comments  are  solicited  on  whether 
EPA  should  include  electrical  cable 
under  the  proposed  authorization  to  be 
inserted  at  §761.30(q)  or  expand  its 
interpretation  of  the  current 
authorization  at  §761.30(m)  to  include, 
in  addition  to  oil-filled  cable,  all 
electrical  cable  containing  PCBs  such  as 
electrical  cable  encased  with  PCB- 
impregnated  insulation  materials,  and 
lead  cable  containing  PCB  oil-soaked 
paper. 

EPA  also  welcomes  information  on 
any  other  electrical  cable  containing 
PCBs.  including  its  uses.  PCB 
concentrations,  and  potential  risks  of 
exposure  to  workers,  the  general  public, 
and  the  environment.  For  example, 
high-voltage  cable  used  in  underground 
coal  mines  may  have  been 


manufacti  ired  with  PCBs  in  the 
conductot  insulation.  In  1954,  the  U.S. 
Bureau  of  Mines  published  fire- 
resistance  standards  for  imderground 
electrical  ^uipment.  In  addition  to 
requiring  non-flammable  liquid  (e.g., 
PCB  diele^c  fluid)  in  liquid-filled 
transformers,  the  Bureau  also  published 
a  fire  test  procedure  which  was 
mandator  r  for  "trailing  cables,"  or 
electric  a  bles  that  are  reeled  out  the 
back  of  m  )bile,  high-voltage  mining 
equipmen  t  such  as  continuous  miners 
and  shuttle  cars  (Ref.  56).  The  fire 
resistancQ  test  was  considered  prudent 
because  tailing  cables,  which  lie  on  the 
mine  floe*,  are  often  damaged  by 
equipmeijt  travel  and  can  short  out. 
causing  aii  electrical  fire.  While  the 
Bureau  d^  not  specify  how  such  cable 
should  ba  made,  experience  with  naval 
vessels  imiicates  that  such  cable  could 
havebeei  manufactured  with  PCBs  to 
meet  the  est  standards.  Some  of  this 
cable  ma]  still  be  in  use  or  may  be 
abandoneid  with  other  electrical 
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In  resp(  nse  to  concerns  raised  about 
handling  ead  cable,  EPA  cannot 
emphasi*  strongly  enough  that  caution 
must  be  eecercised  when  handling  any 
electrical  cable  which  contains  PCBs. 
First,  cau  ion  must  be  exercised  when 
servicing  the  cable  to  prevent  the 
inadverte  it  release  of  PCBs  into  the 
environni  ent.  In  this  instance, 
restrictioi  is  attendant  to  the  disposal  of 
lead  com  )licate  the  PCB  disposal 
process,  i  s  environmental  releases  must 
be  contro  led  when  separating  the  PCB 
and  lead  naterials  to  ensure  further 
contamin  ition  is  avoided.  Further,  to 
ensure  th  5  PCBs  are  not  reintroduced 
into  comi  nerce,  the  lead  cable  must  be 
decontan  inated  to  remove  the  residual 
PCBs  pri«  r  to  sending  it  to  a  recycling 
operation .  The  processing  and 
distribution  in  commerce  for  the 
purpose  ef  disposal  of  regulated  PCB 
wastes  an  d  their  destruction  require  an 
approval  i.e.,  permit)  fi'om  EPA  (see 
§761.20((  )(2)  and  §761. 60(a)).  Owners 
and  oper  tors  of  scrap  yards  who  engage 
in  activit  es  to  decontaminate  the  cable 
(i.e.,  to  re  H^e  the  PCBs)  and/or  destroy 
PCBs  at  0  mcentrations  of  50  ppm  or 
greater  th  rough  the  practice  of  "open 
burning"  may  be  subject  to  an 
enforcem  mt  action  and  are  conducting 


these  activities  in  violation  of  the  TSCA 
permit  requirements  if  they  do  not 
possess  a  PCB  disposal  approval. 
Finally,  owners  and  operators  of 
recycling  operations  who  accept  lead 
cable  containing  PCBs  for  processing  are 
operating  in  violation  of  the  TSCA  ban 
on  processing  PCBs  if  they  have  not 
obtained  an  exemption  for  their 
activities  (see  §761. 20(c)). 

The  disposal  activities  identified  by 
the  commenter  are  currently  regulated 
imder  the  TSCA  PCB  regulations  at  40 
CFR  part  761  to  include  abandonment 
in  place,  storage,  disposal,  permitting, 
and  manifesting  requirements  for  PCB 
wastes  at  concentrations  of  50  ppm  or 
greater.  Therefore,  ftom  a  regulatory 
perspective,  no  further  rules  are 
required  to  address  the  disposal  of  this 
cable.  However,  an  outreach  program 
designed  to  reach  scrap  and  salvaging 
operations  may  be  the  most  appropriate 
mechanism  to  ensure  the  ov^naers  and 
operators  of  these  facilities  are  educated 
about  their  responsibilities  regarding  the 
TSCA  PCB  disposal  approval 
requirements  and  potential  liabilities 
under  CERCLA  for  environmental 
releases  of  PCBs.  EPA  solicits  the 
cooperation  of  the  Institute  of  Scrap 
Recycling  Industries,  Inc.  (ISRI)  and  any 
other  individuals,  organizations,  or 
associations  in  developing  a 
comprehensive  mailing  list  of  facilities 
to  whom  such  an  outreach  program 
could  be  directed. 

c.  Disposal  of  small  capacitors. 
Another  commenter  suggested  that  EPA 
define  the  disposal  requirements  for 
PCB  Small  Capacitors  and  then  cross 
reference  these  disposal  requirements  to 
the  CERCLA  requirements  for  reporting 
releases  of  hazardous  substances.  The 
TSCA  disposal  requirements  for  PCB 
Capacitors  are  provided  at  §761. 60(b)(2): 
CERCLA  reporting  requirements  for 
hazardous  substance  releases  are  listed 
at  40  CFR  302.6.  The  regulations  in  40 
CFR  302.6(a)  state:  "Any  person  in 
charge  of  a  vessel  or  an  offshore  or  an 
onshore  facility  shall,  as  soon  as  he  has 
knowledge  of  any  release  (other  than  a 
federally  permitted  release  or 
application  of  a  pesticide)  of  a 
hazardous  substance  fi'om  such  vessel  or 
facility  in  a  quantity  equal  to  or 
exceeding  the  reportable  quantity 
determined  by  this  part  in  any  24-hour 
period,  immediately  notify  the  National 
Response  Center  ((800)  424-6802:  in 
Washington,  DC  (202)  426-2675)." 

Since  PCBs  are  a  hazardous  substance 
with  a  reportable  quantity  (RQ)  of  1 
pound  imder  CERCLA.  the  question 
becomes  which  scenarios  constitute  a 
"release"  imder  CERCLA.  In  the  case  of 
fluorescent  light  ballasts  containing  PCB 
Small  Capacitors,  open  or  closed  drums 
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of  light  ballasts  collectively  containing  1 
pound  or  more  of  PCBs,  that  are 
abandoned  or  otherwise  disposed  of, 
such  as  through  placement  in  a 
municipal  solid  waste  landfill,  would 
generally  be  regarded  as  a  reportable 
release  under  CERCLA.  One  point 
should  be  made  clear:  imlike  TSCA  or 
RCRA,  CERCLA  imposes  no  disposal 
requirements  itself  on  the  initial 
disposal  (i.e.,  release)  of  hazardous 
substances  such  as  PCBs,  even  if  the 
release  is  in  excess  of  the  RQ  for  that 
substance.  For  specifics  regarding  the 
reporting  requirements  for  the  release  of 
hazardous  substances  under  CERCLA, 
readers  are  advised  to  contact  EPA's 
Superfund/RCRA  Hotline,  which  is  the 
information  service  for  the  Ofiice  of 
Solid  Waste  and  Emergency  Response  in 
Washington,  D.C.  (Toll-free  (800)  424- 
9346,  local  for  the  Washington,  D.C. 
area  (703)  920-9810). 

In  promulgating  the  disposal  and 
marking  rule  published  on  February 
1978  (43  FR  7150),  EPA  decided  not  to 
impose  special  disposal  requirements 
for  small  capacitors  (except  those 
ovvrned  by  capacitor  maniifacturers  or 
PCB  Article  manufacturers  in  which  the 
small  capacitor  was  placed  as  a  result  of 
manufacturing  activities)  due  to 
problems  associated  with  regulating  this 
class  of  PCB  wastes  (e.g.,  enforcement 
difficulties,  the  expense  associated  with 
their  collection/disposal,  and  issues 
surroimding  the  question  of  who  should 
incur  these  costs).  In  reassessing 
whether  steps  should  be  taken  to  further 
limit  the  small  capacitor  exemption, 
EPA  determined  not  to  impose 
additional  regulatory  controls  (44  FR 
31528,  May  31. 1979).  However,  because 
the  disposal  of  large  quantities  of  PCB 
Small  Capacitors  by  commercial  and 
industrial  activities  posed  a  somewhat 
larger  risk  to  the  environment  than 
disposal  by  householders  and  other 
infrequent  disposers,  EPA  encouraged 
commercial  and  industrial  firms  to 
establish  a  voluntary  PCB  Small 
Capacitor  collection  and  disposal 
program  that  would  result  in  the 
disposal  of  these  capacitors  in  either  a   ' 
chemical  waste  landfill  or  an 
incinerator.  EPA  still  recommends 
disposing  of  fluorescent  light  ballasts 
containing  intact  and  non-leaking  PCB 
Small  Capacitors  in  an  approved 
hazardous  waste  incinerator  or  an 
approved  chemical  waste  landfill. 
Persons  who  can  dispose  of  such 
fluorescent  light  ballasts  under  the 
household  waste  exemption  should 
consider  utilizing  local  hazardous  waste 
collection  efforts  sponsored  by  city/ 
county  health  departments,  local  fire 


departments  or  other  local  government 
entities  for  disposal  of  these  items. 

Under  the  current  regulations,  PCB 
Small  Capacitors  found  in  light  ballasts 
generally  are  not  required  to  be 
disposed  of  in  a  TSCA  approved 
disposal  facility  (see  §761.60(b){2)(ii)). 
Readers  are.  however,  advised  that  State 
and  local  governments  may  impose 
more  stringent  disposal  requirements  on 
items  containing  PCB  Small  Capacitors 
such  as  fluorescent  light  ballasts  and  are 
advised  to  determine  all  other  disposal 
requirements  prior  to  undertaking 
disposal.  EPA's  Office  of  Air  and 
Radiation  has  developed  guidance 
addressing  these  activities  in 
conjunction  with  its  "Green  Lights 
Program"  (Ref.  53).  Once  a  PCB  Small 
Capacitor  starts  leaking,  it  is  regulated 
for  disposal  under  §761. 60(d)  as  a  PCB 
Article  and  must  be  disposed  of 
according  to  the  disposal  rules  for  PCB 
Articles  at  §761.60(b)(5)  (Ref.  57).  Also, 
§761.60(b)(2)(iv)  identifies  another 
exception:  "Any  PCB  Small  Capacitor 
owned  by  any  person  who  manufactures 
or  at  any  time  manufactured  PCB 
Capacitors  or  PCB  Equipment  and 
acquired  the  PCB  Capacitors  in  the 
course  of  such  manufacture  shall  be 
disposed  of  in  ...  an  indnerator  which 
complies  with  §761.70  or  until  March  1, 
1981, ...  in  a  chemical  waste  landfill 
which  complies  with  §761.75."  In 
practice,  this  means  that,  except  for 
manufacturers  of  capacitors  or 
manufacturers  of  equipment  containing 
small  capacitors,  any  quantity  of  intact, 
non-leaking  small  capacitors  may  be 
disposed  of  in  a  municipal  landfill.  As 
mentioned  earlier  in  this  section,  EPA 
reevaluated  the  scope  of  the  small 
capacitor  exemption  and  determined 
not  to  impose  additional  regulatory 
controls,  hi  the  Federal  Register  notice 
of  May  31. 1979  (44  FR  31528),  EPA  also 
warned  readers  that  any  PCB  spillage 
that  might  result  from  failure  of.  or  from 
damage  to  small  capacitors,  could  be 
considered  illegal  disposal,  as  is  the 
case  for  other  spills  of  PCBs.  If  the 
insulating  material  inside  the  ballast, 
sometimes  referred  to  as  "potting" 
material,  contains  PCBs  at  greater  than 
or  equal  to  50  ppm,  then  the  entire 
ballast  is  regulated  for  disposal  under 
current  rules  even  if  the  internal  small 
capacitor  remains  intact  and 
nonleaking.  Many  facilities  are 
disposing  of  light  ballasts  or  their 
capacitors  in  TSCA  incinerators  to  avoid 
the  potential  for  Superfund  liability 
should  today's  municipal  landfills 
become  subject  to  futiue  CERCLA 
cleanup  action.  Therefore,  EPA 
proposes  to  include  a  statement  in 
§761.60(b)(2)(vii)  in  response  to  the 


commenter's  suggestion  that  the  PCB 
regulations  cross  reference  the  CERCLA 
requirements. 

Since  the  publication  of  the  ANPRM. 
EPA  has  received  a  TSCA  section  21 
petition  from  several  fluorescent  light 
ballast  recyclers  and  the  Hazardous 
Waste  Treatment  Council  (Ref.  49).  The 
petitioners  requested  that  disposal 
requirements  for  intact  and  non-leaking 
small  capacitors  in  fluorescent  light 
ballasts  at  §761.60(b)(2)(ii)  be  amended 
to  require  incineration  of  fluorescent 
fight  ballasts  or  incineration  of  the  PCB 
Small  Capacitors  or  PCB  potting 
materials  removed  by  recycling  the 
fluorescent  light  ballasts.  EPA  granted 
their  petition  and  stated  its  intention  to 
initiate  a  regulatory  investigation  to 
determine  whether  or  not  to  amend  the 
PCB  Small  Capacitor  disposal 
requirements  at  §761.60(b)(2)(ii)  (Ref 
50).    - 

As  noted  earlier,  EPA  has  discussed 
the  disposal  and  phaseout  of  PCB  Small 
Capacitors  in  various  rulemakings.  In 
1979,  EPA  encouraged  firms  disposing 
of  large  quantities  of  PCB  Small 
Capacitors  to  establish  a  voluntary 
collection  and  disposal  program 
resulting  in  the  waste  capacitors  going 
to  chemical  waste  landfills  or  high 
temperature  incinerators  (44  FR  31514, 
31528,  May  31. 1979).  In  1982,  EPA 
revisited  the  issue  of  small  capacitors, 
this  time  in  regard  to  their  potential 
phaseout.  EPA  concluded  that  because 
many  of  these  PCB-containing  small 
capacitors  are  encapsulated  and  contain 
minimal  quantities  (0.1  to  0.6  pounds) 
of  fluid  and  a  significant  amoimt  of 
absorbent  materials  such  as  paper,  PCBs 
are  rarely  released  fiom  the  capacitors 
during  their  use  or  from  equipment 
using  the  capacitors.  Therefore,  EPA 
determined  the  exposure  risks  to 
humans,  food,  feed,  water,  and  the 
environment  were  low  (47  FR  37342 
and  37349,  August  25,  1982). 

In  their  petition,  petitioners  raised  a 
number  of  issues  for  which  EPA  is 
seeking  information  regarding  the 
proposed  amendment  of  the  disposal 
requirements  for  intact  and  non-leaking 
PCB  Small  Capacitors,  specifically  those 
in  fluorescent  light  ballasts. 

First,  the  petitioners  indicated  that 
the  PCBs  are  not  only  found  in  small 
capacitors  but  in  the  potting  material  of 
fluorescent  light  ballasts  as  well.  EPA  is 
seeking  data  on  the  level  of  PCBs  found 
in  the  potting  materials  of  fluorescent 
fight  ballasts  and  whether  the  PCBs 
were  in  the  potting  material  prior  to 
recycling,  i.e.,  were  the  PCBs  in  the 
potting  material  because  of  a  rupture  of 
the  PCB  Small  Capacitor.  EPA  is  also 
seeking  data  on  the  percentage  of 
ballasts  recycled  that  contain  PCB»  in 
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either  a  small  capacitor  and/or  the 
potting  material,  as  well  as  the 
concentration  of  PCBs  in  the  potting 
material.  EPA  is  also  seeking 
information  regarding  the  manufacture 
of  light  ballasts  that  have  PCBs  in  their 
potting  materials,  i.e.,  date  of 
manufacture,  PCB  concentration,  etc. 
However,  any  additional  disposal 
requirements  for  fluorescent  light 
ballasts  with  PCB  Small  Capacitors 
become  moot  if  the  ballast  potting 
material  contains  PCBs.  Fluorescent 
light  ballasts  with  PCBs  in  their  potting 
material  meet  the  definitional 
requirements  of  PCB  Articles  under 
§761.3  and  the  disposal  requirements 
for  such  items  are  already  prescribed  at 
§761.60{b)(5).  If  PCBs  250  ppm  are 
foimd  in  the  potting  materials  of 
fluorescent  light  ballasts,  the  issue  of 
continued  use  becomes  a  significant 
problem  because  such  PCBs  are  not 
authorized  for  use  imder  §761.30. 
However,  PCBs  found  at  <50  ppm  (and 
not  the  result  of  dilution]  in  the  potting 
compound  would  qualify  the 
fluorescent  light  ballast  as  an  "Excluded 
PCB  Products"  as  defined  at  §761.3. 

Second,  if  EPA  determines  that 
additional  disposal  requirements  need 
to  be  placed  on  fluorescent  light  ballasts 
containing  PCB  Small  Capacitors,  the 
number  of  ballasts  that  may  be  disposed 
of  as  municipal  solid  waste  within  a  1- 
vear  period  needs  to  be  determined. 
EPA  is  proposing  at  §761.60(b)(2)(viii) 
that  any  person  may  dispose  of  up  to  25 
intact  and  non-leaking  fluorescent  light 
ballasts  containing  PCB  Small 
Capacitors  as  household  waste  in  a 
municipal  solid  waste  landBil  within  a 
1-year  period  from  a  single  household. 
The  number  25  was  chosen  because 
under  CERCLA  the  reportable  quantity 
(RQ)  for  PCBs  is  1  pound  (40  CFR 
302.4).  If  an  estimate  of  approximately 
2/3  ounce  of  PCBs  in  each  small 
capacitor  is  used.  25  small  capacitors 
equals  just  over  1  pound  or  the  RQ  for 
CERCLA.  This  number  could  be  lower, 
such  as  10  ballasts  wathin  a  1-year 
period  as  the  petitioners  suggested  or 
higher,  such  as  3.000  per  month  which 
approximates  the  100  kg  per  month 
small  quantity  exemption  under  RCRA. 
EPA  is  seeking  information  on  the 
number  of  fluorescent  light  ballasts 
containing  PCB  Small  Capacitors  that 
should  be  allowed  to  be  disposed  of  in 
a  municipal  solid  waste  landflll. 

Finally,  on  a  related  issue,  the 
petitioners  indicated  that  fluorescent     - 
light  ballasts  containing  PCB  Small 
Capacitors  sent  to  municipal  solid  waste 
landfills  do  not  remain  intact  and 
nonleaking  once  they  are  placed  in  the 
landfill.  EPA  is  seeking  data  indicating 
that  the  disposal  practices  at  a 


municipal  solid  waste  landfill,  such  as 
compaction,  will  cause  the  PCBs  to  leak 
into  the  efivironment.  If  true,  EPA  is 
seeking  dita  in  support  of  statements 
that  the  PCBs  leaking  from  small 
capacitorl  in  municipal  solid  waste 
landfills  oan  create  a  risk  to  health  and 
the  envirc  nment  through  ground  water 
contamin  ition.  Such  information 
should  in  :Iude  the  degree  of  risk 
reduction  that  could  be  achieved,  the 
costs  of  ri  >k  reduction  methods,  and  the 
impacts  a  '  any  regulation  on  the 
economy,  small  businesses  and  other 
a^ected  e  itities. 

d.  Largt  volume  PCB  liquids.  EPA  also 
received  i  request  to  address  the  issue 
of  dispos)  1  options  for  large  voliune 
liquid  PC  i  wastes.  Under  current 
regulatioi  s  at  §761.60(a](3),  liquids  at 
concentra  tions  of  50  to  499  ppm  may  be 
disposed  Df  in  a  high  efficiency  boiler 
meeting  t  le  requirements  of 
§761.60(a  ){3)(iii).  in  an  incinerator 
meeting  t  le  requirements  of  §761.70,  or 
a  chemic)  1  waste  landfill  (CWL)  meeting 
the  requii  ements  of  §761.75,  if 
informati  m  is  presented  to  the  CWL 
ovraer  or  aperator  that  the  fluid  does  not 
exceed  5(  0  ppm  and  is  not  an  ignitable 
waste  as  i  escribed  in  §761.75(b)(8)(iii). 
However  the  commenter  was  referring 
to  indust  ial  sludges  at  500  ppm  or 
greater  th  it  must  be  disposed  of  by 
incinerat  on  or  by  an  alternate  method 
that  has  I  een  demonstrated  to  be  the 
equivalet  t  of  incineration. 

In  resp  )nding  to  a  citizens  petition 
under  se(  tion  21  of  TSCA  that  had  been 
submittei  to  EPA  on  behalf  of  several 
potential  y  responsible  parties  to  a 
Superfun  i  cleanup  (Refs.  5  and  6),  the 
Agency  i  idicated  that  "(a]s  a  matter  of 
policy.  E  'A  in  1985  determined  to  treat 
industria  sludge  similarly  to  PCB 
liquids...  Under  this  policy,  PCB- 
Contamii  ated  industrial  sludges  may  be 
placed  ill  a  TSCA  landfill  complying 
with  40  (  FR  761.75,  while  sludges 
contamir  ated  at  greater  than  500  ppm 
must  be  <  isposed  of  in  a  TSCA 
incinerat  )r  complying  with  40  CFR 
761.70." 

As  dis<  ussed  earlier  in  this  rule  (see 
the  discu  ssion  on  "Large  Volume  PCB 
Wastes"  it  Unit  II.  A.  of  this  preamble), 
EPA  is  pi  oposing  to  consider  the  site- 
specific  I  sk  factors  in  determining  the 
approprii  ite  disposal  mechanisms  for 
PCB  remi  diation  wastes,  a  category  of 
wastes  w  lich  includes  industrial 
sludges. 

e.  Aba,  tdonwent  and  disposal  of 
natural  j  is  pipeline.  There  are 
approxir  ately  1.5  million  miles  of 
natural  g  ts  pipeline  in  the  United* 
States,  ir  eluding  approximately  275.000 
miles  of  nterstate  transmission  line 
with  the  emainder  comprising  local 


distribution  systems.  Several  thous£uids 
of  miles  of  pipeline  are  removed  from 
service  every  year  for  a  variety  of 
reasons.  One  commenter  suggested  "that 
the  regulations  should  allow  for  the 
abandonment  in  place  of  all  distribution 
mains  after  removal  of  any  liquids  by 
reasonable  means  and  the  sealing  of  the 
ends  of  each  segment  of  pipe."  This 
commenter  also  suggested  that  the 
disposal  requirements  for  drained 
hydraulic  machinery  and  drained 
natural  gas  pipeline  should  be 
equivalent.  Another  commenter  stated 
that  §761.60(b)(5)(ii),  which  addresses 
disposal  of  "Other  PCB  Articles," 
should  be  revised  to  say  "the  handling, 
storage,  and  disposal  of  the  drained 
article  (gas  pipeline)  is  not  regulated." 
Moreover,  one  commenter  suggested 
EPA  revise  the  definition  for  PCB  Items 
"so  that  natural  gas  pipelines  can  be 
regulated  in  a  manner  more  in  line  with 
the  risks  presented." 

A  review  of  the  history  of  the 
regulation  of  PCBs  in  natural  gas 
pipelines  is  needed  to  put  these 
comments  into  perspective.  The  use  of 
PCBs  in  natural  gas  pipeline 
compressors  and  in  the  liquids  found  in 
natural  gas  pipeline  is  authorized  at 
concentrations  below  50  ppm 
(§761.30(1)).  The  current  authorization 
does  not  extend  to  the  use  of  PCBs  in 
air  compressor  units  that  are  routinely 
foimd  at  natural  gas  compressor 
stations.  EPA  believes  that  the  risk  of 
exposure  associated  with  other  PCB 
Articles  such  as  hydraulic  equipment 
are  much  different  than  the  risk  of 
exposure  to  the  end-users  df  natural  gas 
containing  PCBs  or  the  reuse  of  pipeline 
containing  PCBs.  In  a  final  rule 
published  in  the  Federal  Register  on 
May  31, 1979  (44  FR  31536),  EPA 
authorized  the  use,  including  ser\'icing, 
of  PCBs  in  natiu°al  gas  pipeline 
compressors  at  levels  above  50  ppm 
until  May  1, 1980.  The  authorization 
was  intended  to  give  individuals  time  to 
drain  and  refill  these  compressors  with 
non-PCB  fluid  to  further  reduce  the  PCB 
concentration  below  50  ppm.  EPA 
determined  that  "[bjecause  of  the  small 
quantities  and  low  concentrations  of 
PCBs  involved, ...  this  authorization  will 
not  result  in  exposure  to  PCBs  that 
presents  an  unreasonable  risk  to  health 
or  the  environment." 

In  1981,  EPA  found  that  industry 
practices  continued  to  result  in  the  use 
of  PCBs  in  at  least  13  natural  gas 
pipeline  transmission  systems  at 
concentrations  above  50  ppm.  and  in 
some  instances  above  500  ppm,  in 
violation  of  the  PCB  regulations.  To 
address  the  elevated  levels  of  PCBs 
found  in  the  pipeline  systems,  EPA 
implemented  remedial  plans  with  four 
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basic  objectives:  (1)  To  contain  the 
contamination  to  limited  areas  of  the 
transmission  system;  (2)  to  eliminate 
any  further  entry  of  PCBs  into  the 
system:  (3)  to  remove  remaining  PCB 
contamination  from  these  systems;  and 
(4)  to  ensure  proper  handling  of  PCBs 
that  were  removed.  Each  of  these  13 
interstate  pipeUnes  were  originally 
presumed  to  contain  PCBs  at  levels 
^eater  than  50  ppm.  Data  collected 
since  a  1981  compliance  program  was 
implemented  showed  the  levels  to  be,  in 
fact,  greater  than  500  ppm.  This 
presumption  did  not  extend  to  other 
interstate  pipelines  or  to  associated 
distribution  system  pipelines.  Further, 
on  July  10, 1984  (49  FR  28185),  EPA 
amended  the  regulations  to  allow  the 
continued  use  of  PCBs  at  less  than  50 
ppm  in  the  natural  gas  compressors  and 
liquid  of  natural  gas  pipelines  provided 
the  compressors  are  marked  in 
accordance  with  §761. 45(a). 

Therefore,  commenters  questioning 
the  disposal  requirements  are  advised 
that,  when  the  natural  gas  pipeline  has 
been  operated  in  compliance  with  the 
PCB  use  authorization  (i.e.,<the 
compressor  and  liquids  contain  less 
than  50  ppm),  the  handling,  storage,  and 
disposal  of  these  items  are  currently  not 
regulated.  Reuse  of  this  pipeline,  such 
as  for  culverts,  is  not  currently 
authorized  by  these  rules;  however, 
reuse  of  pipeline  is  specifically 
addressed  in  Unit  II.D.2.b.  and  generally 
addressed  in  Units  II.A.5.  and  6.  of  this 
preamble.  Items  containing  PCBs  at 
levels  of  250  ppm  are  subject  to  the 
disposal  requirements  at  40  CFR  761.60. 
However,  PCB-Contaminated  Articles 
that  have  been  drained  of  all  free 
flowing  Uquids  could  still  be  abandoned 
in  place  imder  proposed 
§761.60(b)(6)(ii),  as  under  current 
§761.60fb)(5)(ii),  but  not  used  or  reused. 

Local  distribution  system  pipe 
frequently  shares  public  rights-of-way, 
thus  imderlying  major  pubUc 
infrastructures  such  as  roadways,  water 
lines,  sewer  lines,  and  telephone  and 
electrical  service  lines.  Unlike  interstate 
transmission  lines,  testing  and  removal 
of  some  distribution  lines  have  a  great 
potential  for  causing  prolonged 
disruption  of  other  utilities  sharing 
these  rights-of-way.  Today's  proposal  at 
§76 1.60(b)(5)  would  allow  segments  of 
either  interstate  or  distribution  natural 
gas  pipelines  to  be  abandoned  in  place 
along  these  rights-of-way  if  certain 
activities  were  undertaken  to  limit  die 
risk  of  exposure.  EPA  believes  that  it  is 
not  a  function  of  who  owns  the  pipeline 
but  rather  how  disruptive  a  removal 
would  be  that  is  the  determining  factor 
for  allowing  abandonment  in  these 
circumstances.  DOT  requires  that 


natural  gas  pipeline  abandoned  in  place 
must  be  disconnected  from  all  sources 
and  supplies  of  gas;  purged  of  gas  (but 
not  liquids);  in  the  case  of  local 
distribution  lines,  physically 
disconnected  from  the  customer;  and 
sealed  at  both  ends  (49  CFR  192.727). 
EPA  believes  that  these  requirements  do 
not  provide  protection  from  exposiue  to 
pipe  containing  PCBs,  even  of  the  small 
diameters  routinely  found  in  local 
distribution  systems  because  the 
distribution  company  may  lose  physical 
control  of  the  pipeline  containing  PCBs 
after  abandonment  EPA  specifically 
requests  data  on  levels  of  PCB 
contamination  in  local  distribution 
systems  and  the  protection  from 
exposure  to  PCBs  afforded  by  the  DOT 
requirements  for  abandonment. 

EPA  proposes  at  §761.60(b)(5)(i)(A). 
that  when  levels  of  PCB  contamination 
cannot  be  determined  because 
condensate  samples  cannot  be  collected 
and  the  pipe  is  too  small  (having  an 
inside  diameter  of  4  inches  or  less)  to 
be  accurately  wipe  sampled,  the  pipe 
may  be  abandoned  in  place  if  it  is  either 
filled  to  50  percent  of  its  volume  with 
grout  or  high  density  polyurethane  foam 
and  sealed  closed  at  each  end.  or  sealed 
closed  at  each  end  and  included  in  a 
public  service  notification  program, 
such  as  a  "one-call"  underground  utility 
warning  program  under  EXDT 
regulations  at  49  CFR  192.614. 

The  proposal  also  provides  a  series  of 
options  for  the  removal  with  subsequent 
disposal  or  decontamination  of  pipeline 
containing  PCBs  and  defines  procedures 
for  determining  the  level  of 
contamination  and  whether  the  pipeline 
contains  liquid.  PCB-Contaminated 
natural  gas  pipeline,  i.e..  pipeline 
containing  or  contacting  PCBs  at 
concentrations  of  50  -  <500  ppm.  or 
with  surfat-o  concentrations  of  >10  - 
<100  miciogf.Tms  PCB  per  ICO  square 
centimeters,  or  natural  gas  pipeline 
containing  PCBs  at  any  concentration 
and  having  an  inside  diameter  less  than 
or  equal  to  4  inches  could  be  disposed 
of  in  a  soUd  waste  landfill  or  an 
industrial  furnace.  In  addition,  natural 
gas  pipeline  containing  PCBs  at  any 
concentration  could  be  disposed  of  in  a 
TSCA  chemical  wasle  landfill,  a  TSCA 
incinerator,  by  a  TSCA  approved 
alternate  disposal  method,  or  as  a  PCB 
non-remediation  waste  in  compliance 
with  proposed  §761.62.  Pipe  containing 
or  contacting  PCBs  at  concentrations  of 
less  than  50  ppm  or  with  surface 
concentrations  of  S  10  micrograms  per 
100  square  centimeters  may  currently  be 
reused  only  as  natural  gas  pipeline  in 
the  same  natural  gas  system  (same 
company)  pursuant  to  the  use 
authorization  at  §761.30(1):  §76>.30(i) 


does  not  also  authorize  distribution  in 
commerce.  In  §761.79, 
Decontamination,  EPA  proposes 
•cleanup  levels  and  procedures  for 
surfaces  for  reuse  and  for  determining 
current  regulatory  status.  This  section  is 
also  applicable  to  natural  gas  pipelines 
and  associated  equipment 

f.  Disposal  of  solvents.  EPA,  in 
response  to  several  comments  and  a 
related  judicial  decision  [In  the  matter 
of:  Rollins  Environmental  Services 
(N.J.).  Inc..  Docket  No.  n-TSCAPCB-88- 
0116  (July  13. 1989),  Rollins 
Environmental  Setvices  (NJ)  Inc.  v.  EPA, 
937  F.2d  649  (D.C.  Cir.  1991)),  is 
proposing  to  clarify  the  disposal 
requirements  relating  to  solvents  used 
in  decontamination  procedures.  Current 
regulations  at  §761. 79(a)  explicitly 
require  the  disposal  of  solvents  used  to 
decontaminate  PCB  containers  in  a 
TSCA  approved  facility  once  the  PCB 
concentration  in  the  solvent  reaches  50 
ppm  PCBs.  Section  761.79  does  not 
address  the  disposal  requirements  for 
solvents  used  to  decontaminate  that  do 
not  reach  50  ppm.  Existing  rules  at 
§761. 1(b)  require  solvents  used  in 
decontamination  to  be  disposed  of  as 
PCBs  regardless  of  the  final 
concentration  of  PCBs  in  the  solvent 
Such  solvents  have  been  in  contact  with 
PCBs  and  as  such  are  regarded  as 
containing  the  concentration  of  the 
original  PCBs  because  of  the  principle  of 
anti-dilution.  The  PCB  rules  currently 
contain  no  other  provisions  for 
decontamination:  however,  EPA  has 
approved  various  decontamination-like 
activities  under  §761.60(e).  PCB 
disposal  approvals  for  decontamination- 
like activities,  issued  under  §761.60(e). 
specif)'  disposal  requirements  for 
solvents.  In  the  Rollins  Circuit  Court 
decision,  the  disposal  requirements  for 
solvents  that  contain  less  than  '  3  ppm 
PCB  used  to  decontaminate  PCB 
containers  were  found  to  be  unclear.  In 
order  to  clarify  this  situation,  EPA  is 
proposing  to  amend  the  provisions  at 
§761.79  to  allow  hydrocarbon  solvents 
containing  less  than  50  ppm  PCBs  to  be 
used  in  accordance  with  the  provisions 
for  used  oil  as  outlined  in  §761. 20(e)  or 
to  be  decontaminated  themselves 
through  processes  such  as  filtration. 

g.  Disposal  of  waste  generated  during 
the  chemical  analysis  of  PCBs.  Chemical 
analysis  is  needed  to  determine  PCB 
concentrations  for  the  purposes  of 
determining  compliance  with  the  PCB 
regulations;  characterize  PCB 
contamination:  determine  the 
effectiveness  of  various 
decontamination  and  treatment 
technologies;  and  determine  PCB  leveb 
in  humans  and  their  food  chain.  The 
chemical  analysis  of  PCBs  includes 
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sample  preparation,  sample  extraction, 
extract  concentration,  extract  cleanup, 
addition  of  PCB  standards,  and 
instrumental  analysis.  There  are  several 
possible  wastestreams  resulting  from  the 
chemical  analysis  of  PCBs:  excess 
sample,  potentially  contaminated  drying 
agent  (anhydrous  sodium  sulphate), 
extract  solvent  removed  diuing  extract 
concentration  (acetone,  hexane, 
methylene  chloride,  etc.),  cleanup 
column  packing  materials  (alumina, 
florisil,  etc.),  cleanup  liquids 
(concentrated  sulfuric  add),  glassware, 
filtering  materials,  extracted  sample 
material,  and  excess  extract.  In  addition, 
analytical  instrumentation  is 
contaminated  and  therefore  regulated  if 
regulated  PCBs  are  analyzed. 

The  relatively  small  amount  of  PCBs 
extracted  in  a  sample  is  often  diluted 
significantly  in  most  potential 
laboratory  wastes,  and  most  wastes  that 
cannot  be  recycled  contain  materials 
that  should  absorb  PCBs.  Extraction  of 
small  amounts  of  PCBs  resulting  from 
PCB  analysis  would  likely  be  more 
burdensome  than  disposal  in  a 
controlled  disposal  faciUty  and  would 
result  in  less  reduction  in  risk. 
Therefore.  EPA  is  proposing  at  §761.64  ~ 
special  disposal  provisions  for 
laboratory  waste. 

All  samples,  including  extracted 
sample  material,  would  remain 
regulated  for  disposal,  but  could  be 
returned  to  the  site  of  generation  for 
disposal  according  to  the  concentration 
measured  in  the  sample.  EPA  is  also 
proposing  to  permit,  under  certain 
conditions,  the  recycling  for  reuse  of 
limited  quantities  of  organic  solvents 
used  in  the  chemical  analysis  process 
described  above.  This  change  would 
result  in  cost  savings  to  the  laboratory 
by  not  having  to  replace  used  solvent, 
that  could  otherwise  be  safely  and 
economically  recycled  by  distillation 
within  the  laboratory,  and  would  also 
result  in  minimization  of  laboratory 
waste  solvents  for  disposal.  In  addition. 
EPA  is  proposing  to  allow  the  disposal 
of  small  quantities  of  non-liquid  waste 
according  to  their  existing  (or 
presumed)  concentration  even  though 
that  concentration  is  known  to  be  the 
result  of  dilution  from  performance  of 
chemical  analysis.  EPA  believes  that  the 
relatively  small  quantity  of  these  wastes 
which  are  generated,  their  low 
concentrations  of  PCBs  in  non-liquid 
materials,  and  the  significant  quantity  of 
materials  in  the  non-liquid  waste  which 
would  absorb  PCBs  present  make 
disposal  of  these  materials  in  a  RCRA 
approved  or  TSCA  approved  landfill  a 
safe  and  economical  option. 

h.  Transboundary  movement  of  PCBs 
for  disposal.  EPA  periodically  receives 


requests :  om  individuals  wishing  to 
import  or  export  PCBs  for  disposal. 
Current  n  gulations  at  40  CFR 
761.20(b)  2),  promulgated  under  section 
6(e)(1)  of  rSCA,  authorize  the  import  or 
export  foi  disposal  of  PCBs  only  at 
concentra  Lions  less  than  50  ppm.  EPA 
believes  t  lere  are  instances  where  the 
import  or  export  for  disposal  of  PCBs  at 
higher  concentrations  would  not  pose 
an  uxueasonable  risk  of  injury  to  health 
or  the  enikronment.  EPA  therefore 
proposes  |o  amend  §761. 20(b)(2)  and 
add  §761 120(b)(3)  to  create  certain 
categorical  exceptions  to  the  general  ban 
on  imporl  for  disposal  of  PCBs  at  50 
ppm  or  gieater  and  to  clarify  what 
constitutes  import  or  export  for 
purposes  pf  this  regulation.  This 
proposal  ivould  also  establish  a  petition 
procedure  under  proposed 
§§761.20ib)(4)  and  (c)(3)  under  which 
other  imoorts  and  exports  for  disposal 
could  be  f  llowed  on  a  case-by-case 
basis.  Thfe  section  of  the  proposal 
would  not  alter  the  current  ban  on 
import  or  export  of  PCBs  at  50  ppm  or 
greater  fo '  purposes  other  than  disposal 
(includin  5  import  for  use,  reuse,  or 
recycling  ,  or  affect  the  meaning  of  the 
terms  "in  port"  or  "export"  for  any 
other  pro  risions  of  TSCA. 

When  i  PA  addressed  the  issue  of 
import  ar  d  export  for  disposal  in  1979, 
it  noted  t  lat  regulation  of  these  types  of 
activities  could  be  accomplished  under 
TSCA  sec  tion  6(e)(1),  which  governs 
disposal  (  ctivities,  or  alternatively 
under  sec  lion  6(e)(3),  which  governs 
manufact  ire  and  import  activities  (44 
FR  31514  31526  (May  31. 1979)).  Based 
upon  the  authority  in  section  6(e)(1), 
EPA  eleci  ed  to  issue  comprehensive 
regulatioi  is  that  temporarily  authorized 
the  impoi  t  and  export  of  PCBs  for 
disposal,  otherwise  known  as  the  "Open 
Border  P(  licy."  EPA  decided  not  to 
extend  th  ;se  regulations  in  1980  and 
thev  expi  ed  (45  FR  29115  (May  1. 
1980)). 

In  198-< ,  EPA  issued  the  current  PCB 
regulatioi  is  that  address  import  and 
export  fo  disposal  (40  CFR  761.20(b) 
and  761. (  0(h)).  Section  761.60(h) 
provides  hat  the  import  and  export  of 
PCBs  anc  PCB  Items  for  purposes  of 
disposal  I  re  regulated  under  section 
761.20.  S  'ction  761.20(b)(2)  authorizes 
only  the  tnport  or  export  for  disposal  of 
PCBs  at  c  mcentrations  of  less  than  50 
ppm.  Th«  current  rules  do  not  authorize 
import  oi  export  for  disposal  of  PCBs  at 
higher  cg  icentrations.  In  the  absence  of 
a  general  rule  that  allows  the  import  or 
export  fo  disposal  of  such  PCBs,  the 
only  way  that  such  wastes  may 
currently  be  imported  or  exported  is  if 
EPA  gran  s  an  exemption  pursuant  to 
TSCA  se«  tion  6(e)(3). 


i 


This  rule  is  designed  to  control  the 
transboundary  movement  of  PCB  waste 
in  a  manner  consistent  with  the  Basel 
Convention  on  the  Control  of 
Transboundary  Movement  of  Hazardous 
Wastes  and  their  Disposal.  EPA  is 
requesting  comment  on  the 
circimistanges  under  which  the  U.S. 
border  should  be  opened  to 
transboundary  shipments  of  PCBs  for 
disposal.  The  options  range  from 
allowing  all  imports  for  disposal  under 
section  6(e)  to  maintaining  the  ciurent 
closed  border  status,  and  might  include 
opening  the  border  to  PCBs  from  a 
limited  geographic  area  such  as  the 
Great  LeJces  drainage  basin.  Today's 
proposal,  if  finalized,  would  retain  the 
general  prohibitions  on  import  and 
export  of  PCB  wastes  at  concentrations 
of  50  ppm  or  greater,  with  certain 
exceptions  described  below. 

Import.  Proposed  §761.20rb)(2)  would 
allow  three  exceptions  to  the  general 
prohibition  on  import  of  PCBs  for 
disposal.  Proposed  §761. 20(b)(3)  would 
clarify  what  constitutes  import  for 
purposes  of  this  regulation.  EPA  could 
add  categorical  exceptions  to  proposed 
§761. 20(b)(2)  and  (b)(3)  should  the  need 
arise  in  the  future. 

(1)  Imports  of  PCBs  at  concentrations 
less  than  50  ppm.  Because  the 
Administrator  has  made  the  finding  that 
PCBs  at  concentrations  less  than  50  ppm 
present  no  unreasonable  risk  to  health 
or  the  environment,  import  for  disposal 
of  these  PCBs  would  continue  to  be 
allowed. 

(2)  Import  of  PCB  wastes  from  United 
States  territories  or  possessions  that  are 
outside  the  customs  territory  of  the 
United  States  into  the  customs  territory 
of  the  United  States  for  disposal.  TSCA 
and  the  regulations  issued  thereunder  at 
40  CFR  Part  761  regulate  the 
manufacture,  import,  distribution, 
processing,  use,  storage,  and  disposal  of 
PCB  waste  in  the  United  States.  The 
terms  "United  States"  and  "States"  are 
defined  at  sections  3(13)  and  3(14)  of 
TSCA  to  include  "any  state,  D.C.,  Puerto 
Rico,  Virgin  Islands,  Guam,  the  Canal 
Zone,  American  Samoa,  Northern 
Mariana  Islands,  or  any  other  territory 
or  possession  of  the  United  States." 
TSCA  does  not  define  imports 
specifically,  but  section  13  of  TSCA 
requires  the  Secretary  of  the  Treasury  to 
refuse  entry  into  the  customs  territory  of 
the  United  States  (as  defined  in  general 
headnote  2  of  the  Tariff  Schedules  of  the 
United  States)  of  any  chemical 
substance,  mixture,  or  article  offered  for 
entry  if  it  fails  to  comply  with  any  rule 
under  TSCA.  In  the  Tariff  Schedules, 
"customs  territory  of  the  United  States" 
is  defined  as  "any  State  of  the  United 
States,  the  District  of  Columbia,  and 
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Puerto  Rico."  Thus,  a  problem  arises 
when  a  territory  or  possession  which  is 
outside  the  customs  territory  of  the 
United  States  attempts  to  ship  PCB 
wastes  back  into  the  customs  territory  of 
the  United  States  for  disposal.  Any  such 
transfer  of  such  PCB  wastes  at 
concentrations  of  50  ppm  or  greater 
would  be  considered  a  prohibited 
import  under  existing  regulations.  This 
is  problematic  because  most  United 
States  territories  and  possessions 
outside  the  customs  territory  do  not 
have  adequate  disposal  facilities.  Since 
PCBs  persist  in  the  envirbnment, 
improper  disposal  of  PCBs  in  those 
territories  or  possessions  could  create  an 
unreasonable  risk  to  health  or  the 
environment  in  the  territory  or 
possession  of  the  United  States. 
Therefore.  EPA  proposes  to  allow 
transfers  of  PCBs  from  United  States 
territories  or  possessions  that  are 
outside  the  customs  territory  of  the 
United  States  into  the  customs  territory 
of  the  United  States  for  disposal. 

(3)  Imports  of  PCBs  for  disposal  where 
EPA  determines  that  it  is  in  the  interests 
of  the  United  States  and  will  not  result 
in  unreasonable  risks  to  health  or  the 
environment.  In  addition  to  the 
categorical  exceptions  listed  above, 
there  may  be  instances  in  which  it 
would  be  in  the  interests  of  the  United 
States  to  allow  import  of  PCBs  for 
disposal.  This  might  be  the  case  where 
PCBs  were  located  outside  the  United 
States,  but  in  close  proximity  to  the 
United  States,  and  adequate  disposal 
facilities  were  not  available  in  the 
country  in  which  they  were  located. 
Import  of  the  PCBs  into  the  United 
States  for  disposal  might  be  in  the 
interests  of  the  United  States  to  mitigate 
an  unreasonable  risk  to  health  or  the 
environment  in  the  United  States  that 
could  not  be  mitigated  by  other  means. 
It  might  be  in  the  interests  of  the  United 
States  to  allow  import  of  PCBs  for 
disposal  to  implement  a  federal  law 
such  as  CERCLA,  or  to  carry  out  United 
States  obligations  under  a  treaty  or  other 
international  agreement.  EPA  would  not 
be  inclined  to  find  that  import  for 
disposal  was  in  the  interests  of  the 
United  States  solely  because  disposal  of 
the  PCBs  in  this  country  was  less 
expensive.  EPA  proposes  to  allow 
imports  for  disposal  that  are  in  the 
interests  of  the  United  States  on  a  case- 
by-case  basis  where  they  would  not 
pose  an  unreasonable  risk  of  injiuy  to 
health  or  the  environment. 

Under  its  section  6(e)(1)  authority  to 
regulate  disposal.  EPA  proposes  to 
allow  these  case-by-case  exceptions  to 
the  ban  on  import  for  disposal  of  PCBs 
at  concentrations  of  50  ppm  or  greater 
at  EPA's  initiative  or  in  response  to  a 


petition.  Under  proposed  §761.20(b)(4). 
any  person  may  petition  EPA  for  an 
exception  to  the  prohibition  on  import 
for  disposal,  and  EPA  may  grant  such  an 
exception  if  it  finds  that  to  do  so  would 
be  in  the  interests  of  the  United  States 
and  would  not  result  in  unreasonable 
risk  of  injury  to  health  or  the 
environment 

Petitions  would  be  filed  with  the 
Director,  Chemical  Management 
Division.  The  Director  has  the  authority 
to  issue  TSCA  PCB  disposal  approvals 
in  certain  instances  and  is  responsible 
for  coordination  and  oversight  of  PCB 
disposal  activities  in  the  United  States. 
Therefore,  the  Director  is  in  the  most 
advantageous  position  to  require  proper 
disposal  of  imported  PCBs.  Petitions 
would  have  to  be  submitted  on  an 
individual  basis  for  each  individual  that 
would  be  subject  to  the  exception.  If 
EPA  detennined  that  it  was  appropriate 
to  create  a  categorical  exception,  it 
could  do  so  by  adding  through 
rulemaking  to  the  categorical  exceptions 
proposed  at  §761.20(b)(2)  and  (b)(3).       . 
Information  to  be  included  in  the 
petition  is  specnfied  at  proposed 
§761.20(b)(4)(i)  through  (vii).  The 
petitioner  would  be  notified  of  EPA's 
decision  by  letter. 

To  implement  the  proposed 
§761. 20(b)(2)  through  (4).  EPA  is  also 
proposing  at  §761. 20(b)(5)  that  all  PCBs 
at  concentrations  greater  than  or  equal 
to  50  ppm  that  are  imported  for  disposal 
must  be  disposed  of  in  an  EPA 
designated  facility  which  has  a  TSCA 
PCB  disposal  approval.  Each  facility's 
TSCA  PCB  disposal  approval  would 
have  to  contain  specific  conditions 
addressing  at  a  minimum  its  designation 
to  receive  specified  shipments  of 
imported  PCBs  for  disptosal,  analytical 
data  on  wastes  to  be  imported  including 
their  compatibility  with  the  facility's 
approved  waste  disposal  techniques, 
prior  notification  and  certification  to 
EPA  of  adequate  disposal  capacity,  use 
of  the  manifest  system,  provisions  for 
financial  responsibility  for  the  imported 
PCBs  from  the  port  of  entry  through 
final  disposal,  appropriate 
recordkeeping  for  these  activities,  and 
any  other  conditions  that  EPA  found 
were  necessary  to  ensure  that  the  import 
and  disposal  of  PCBs  did  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Since  EPA  cannot 
easily  reach  foreign  generators  of 
imported  PCBs  to  enforce  liability 
provisions  of  TSCA  or  other  Federal 
statutes  and  cannot  be  assured  that 
shipments  of  imported  PCBs  could  be 
returned  to  their  country  of  origin  if 
they  could  not  be  disposed  of  at  the 
designated  facility,  conditions  would  be 
included  in  disposal  approvals  to 


address  these  situations.  Imported  PCBs 
could  also  be  decontaminated  under  the 
proposed  changes  to  §761.79.  However, 
the  PCBs  would  have  to  be  imported  to 
a  commercial  storage  facility  which  had 
a  PCB  commercial  storage  approval, 
unless  exempt,  including  special 
approval  conditions  for  imported 
wastes,  as  noted  above. 

Export.  When  EPA  annoimced  the 
expiration  of  the  Open  Border  Policy  in 
1980  it  stated,  with  regard  to  exports, 
that  it  would  not  grant  an  exemption 
unless  the  nation  to  which  the  export 
was  destined  had  proper  facilities  for 
ultimate  disposal  (See  45  FR  29115). 
EPA  believes  that  export  of  PCBs  to 
other  countries  needs  to  be  limited  so  as 
not  to  pose  a  risk  of  injury  toheahh  or 
the  environment  in  those  countries  and 
that  to  the  maximum  extent  pra<:ticable. 
each  nation  should  manage  its  own 
waste  within  its  own  borders.  Therefore, 
EPA  is  proposing  at  §761. 20(c)(3)  to 
allow  export  for  disF>osal  of  PCB  waste 
at  concentrations  of  50  ppm  or  greater 
on  a  case-by-case  basis  unless  EPA  has 
reason  to  believe  that  the  PCBs  in 
question  will  not  be  properly  managed, 
where  the  receiving  country  has  an 
international  agreement  (^insistent  with 
the  international  obligations  of  the 
United  States  relating  to  transboundary 
movements  of  PCBs  and  their  disposal, 
with  the  U.S.  Government  concerning 
such  exports;  the  government  of  the 
receiving  country  certifies  to  EPA  that  it 
has  received  accurate  and  complete 
information  about  the  waste,  consents  to 
receive  it.  and  has  adequate  disposal 
facilities  to  assure  proper  management: 
and  the  exporter  identifies  waste 
containing  liquid  PCBs  or  PCB- 
containing  electrical  equipment.  As  £m 
example,  vessels  are  sometimes 
exported  for  salvage  of  the  considerable 
amounts  of  metal  they  contain.  PCBs 
present  in  integral  components  of  the 
ships,  such  as  wire  cable  or  air  handhng 
system  gaskets,  could  be  exported  with 
the  ship  under  conditions  specified  in 
the  export  approval.  EPA  could  require 
as  a  condition  of  approval  for  export 
that  PCBs  foimd  in  large  capacitors, 
transformers,  and  hydraulic  or  heat 
transfer  fluids,  be  removed  prior  to 
export  for  disposal.  EPA  could  allow 
such  exports  for  disposal  on  its  own 
initiative  or  in  response  to  a  petition. 
Other  information  that  would  have  to  be 
included  in  the  petition  is  set  out  at 
proposed  §§761.20(c)(3). 

Other  transboundary  shipments. 
Certain  types  of  movement  of  PCB 
wastes  accross  national  borders  is  not 
considered  to  be  either  import  or  export. 

( 1 )  Transport  of  PCB  waste  generated 
in  the  United  States  through  o  foreign 
country  (and  any  residuals  resulting 
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from  cleanup  of  spills  of  such  waste  in 
transit)  for  reentry  into  the  United  States 
for  disposal.  The  proposal  would  clarify 
that  PCB  waste  generated  in  the  United 
States  may  be  transported  through  a 
foreign  country  and  returned  to  the 
United  States  for  disposal.  For  example, 
PCB  waste  generated  in  Michigan  could 
be  transported  across  Canada  for 
disposal  in  New  York.  Any  residual  PCB 
waste  resulting  from  the  cleanup  of 
spills  that  mig^t  occur  in  transit  could 
also  be  brought  into  the  United  States 
for  disposal.  Otherwise,  it  would  be 
impractical  and  inefficient  to  transport 
PCBs  generated  in  certain  parts  of  Uie 
United  States  to  nearby  United  States 
disposal  facilities.  This  provision  is 
included  in  §761 .20(b)(3)  as  a 
clarification.  For  purposes  of  this 
regulation,  EPA  considers  such 
shipments  to  be  transit  shipments,  not 
exports  or  imports. 

(2)  Return  for  disposal  of  wastes  that 
result  from  PCBs  that  were  procured 
domestically  by  the  U.  S.  Government, 
taken  overseas  for  use  by  the  U.  S. 
Government,  and  that  have  remained 
under  U.  S.  Government  control  since 
the  time  of  procurement  (including  any 
residuals  resulting  from  cleanup  of 
spills  of  such  wastes  during  use,  storage, 
or  in  transit).  In  conjunction  with  U.  S. 
Government  operations,  PCBs  may  be 
taken  to  United  States  facilities  abroad 
for  use.  Because  these  PCBs  have  always 
been  the  property  of  the  United  States, 
and  because  disposal  facilities  for  these 
wastes  might  not  be  readily  available 
overseas,  they  would  be  permitted  back 
into  the  United  States  for  disposal  along 
with  any  residuals  resulting  from 
cleanup  of  spills  occiuring  during  use, 
while  in  storage  for  reuse  or  awaiting 
shipment  for  disposal,  or  in  transit.  For 
purposes  of  this  regulation,  EPA  would 
not  consider  these  shipments  to  be 
exports  or  imports. 

1.  Landfilling  of  liquid  PCBs.  EPA 
proposes  to  remove  the  provisions 
allowing  for  the  disposal  of  liquid  PCBs, 
which  have  been  stabilized  on-site  prior 
to  disposal,  at  a  chemical  waste  landfill, 
§761.60(a)(2)(ii).  §761.60(a)(3)(ii).  and 
§761.75(b)(8)(ii).  These  provisions  were 
estabhshed  in  the  May  31, 1979 
rulemaking,  since  at  the  time  of  the 
rulemaking  there  was  a  limited  number 
of  incinerators  permitted  to  bum  PCB 
waste  and  disposal  capacity  was  a 
concern.  Currently,  and  as  can  be 
reasonably  expected  in  the  future,  the 
amount  of  low  concentration  PCB 
liquids  anticipated  to  be  designated  for 
disposal  and  in  storage  for  disposal  can 
easily  be  accommodated  within  the 
existing  and  anticipated  future  PCB 
disposal  technologies  other  than 
landfilling.  Tlie  existing  PCB  disposal 


and  ston  ;e  for  disposal  regulations  and 
the  amen  iments  proposed  in  this 
rulemaki  ig  are  expected  to 
accommt  date  the  siuplus  in  the 
disposal  capacity  supply. 

Further  support  for  this  deletion  of  a 
disposal  }ption  for  liquid  PCBs  having 
low  PCB  concentrations  is  the 
prohibiti  m  on  landfilling  liquid 
hazardous  wastes  containing  PCBs 
under  the  RCRA  land  disposal 
restrictio  is  at  40  CFR  268.42. 

j.  Self-  mplementing  requirements  for 
research  and  development  for  PCB 
disposal  activities —  1.  General.  This 
change  v  ould  eliminate  the  time- 
consumi  ig  process  of  obtaining  an  R&D 
approval  in  order  to  engage  in  limited 
R&D  into  PCB  disposal.  R&D  for  PCB 
disposal  not  conforming  with  the 
limitatio  is  of  this  section  would  require 
written  a  jproval  or  written  waiver  of 
the  requ  -ements  of  a  §§761.60(e), 
761.60(i:  2),  or  761.70(a)  or  (b)  approval 
by  the  R<  gional  Administrator  in  the 
EPA  Reg  on  where  the  R&D  would 
occur.  P<  rsons  engaged  in  research  and 
developi  lent  into  PCB  disposal 
technolo  ;ies  would  now  be  required  to 
obtain  ai  EPA  identification  number. 

EPA  p  oposes  at  §761.60(j)  a  self- 
implcme  iting  approval  for  research  and 
developi  lent  (R&D)  for  IK^B  disposal 
activities .  Limitations  are  proposed  for 
the  amoi  nt  of  PCB  material  disposed  of, 
the  cono  intration  of  the  PCBs  disposed 
of,  the  to  al  amount  of  PCBs,  and  the 
duration  of  the  R&D  for  disposal 
activity.  Ml  treated  and  untreated  PCB 
material!  from  a  PCB  R&D  for  disposal 
activity  Would  be  required  to  be 
disposed  of  according  to  §761.60(a)-(e). 

2.  Defi  lition  ofRS-Dfor  PCB  Disposal. 
An  indiv  idual  engaged  in  R&D  for  PCB 
disposal  ictivities  is  someone  who  is 
not  acce  iting  PCB  waste  on  a 
commen  ial  scale;  the  person  is 
involvec  solely  in  the  R&D  for 
prelimin  uy  investigation  and  limited 
scale  up,  jf  PCB  disposal  technologies 
and  may  or  may  not  possess  a  TSCA   " 
PCB  R&I  Approval  issued  according  to 
§§761.6C  (e),  761.6G(i)(2),  or  761.70(a)  or 
(b). 

3.  Lim  tations.  EPA  is  proposing  at 
§761. 60( )  that  the  maximum  quantity 
used  am  ually  under  this  exemption  for 
PCB  trea  ability  study  samples  be  70 
cubic  fee  t  for  solid  material  or  500 
gallons  for  liquid  material.  This  should 
be  a  sufficient  amount  of  material  for 
conduct:  ig  small-scale  treatability 
studies,  f  additional  material  is  needed 
to  condu  :t  the  study,  the  Regional 
Adminia  rator  may  at  his  or  her 
discretia  1  grant  requests  on  a  case-by- 
case  has  i  for  quantity  limits  in  excess 
of  those  ipecified  or  require  a  formal 
R&D  apf  roval  if  the  increased  quantity 


could  present  an  unreasonable  risk  to 
health  or  the  environment. 

In  addition  to  a  quantity  cut-off,  EPA 
is  proposing  at  §761.60(j)  to  limit  the 
maximum  concentration  for  PCB  waste 
that  is  used  in  a  treatability  study  to 
10,000  ppm  for  those  utihzing  the  500 
gallon  or  70  cubic  feet  volume  cap  or  1 
kilogram  (kg)  of  pure  PCB  waste 
annually  at  the  facility.  It  has  been 
EPA's  experience  in  the  past  in 
reviewing  applications  for  R&D 
approvals  and  in  discussions  with  those 
in  the  waste  treatment  field,  that  it  is 
rare  that  one  would  need  a  sample  thai 
contains  more  than  10,000  ppm  PCBs  to 
conduct  a  small-scale  treatability  study. 
The  concentration  limits  are  also 
proposed  based  on  the  Agency's 
concern  with  the  potential  risks 
associated  with  the  distribution  in 
commerce  (without  a  manifest)  and 
handling  of  high  concentration  PCBs. 

EPA  is  also  limiting  the  approvals 
under  proposed  §781.60(j)  to  one 
calendar  year  to  evaluate  the  progress 
and  scope  of  the  R&D  and  to  plan  for 
potential  formal  permitting  of  successfiil 
technologies. 

4.  Permitting  and  exceeding  the 
limitations.  Under  the  proposal,  a  the 
laboratory  conducting  the  treatability 
study  conforms  to  the  criteria  of 
§761.60(j),  then  it  is  not  subject  to  the 
permitting  requirements  of  §§761. 60(e). 
761.60(i){2),  or  761.70(a)  or  (b).  The 
Agency  feels  that  the  criteria  in 
proposed  §761.60(j)  coupled  with  the 
applicable  provisions  of  OSHA 
regulations  at  29  CFR  part  1910  provide 
adequate  oversight  and  protection  to 
health  and  the  environment  to  forego 
the  need  for  formal  permitting.  The 
Regional  Administrator  or  Director. 
CMD  would,  however,  have  the 
authority  even  in  cases  where  the  R&D 
activity  would  not  exceed  the  maximum 
allowable  volume  (500  gallons  of  liquid 
or  70  cubic  feet  of  solid)  or  the 
maximum  allowable  concentration 
(10,000  ppm  or  1  kg  of  pure  PCB),  to 
require  the  requestor  to  submit  a  formal 
permit  application  if  the  disposal 
activity  could  present  an  unreasonable 
risk  of  injury  to  health  or  the 
environment.  Under  proposed 
§761.60(j),  the  Regional  Administrator 
in  the  Region  in  which  the  R&D  disposal 
activity  is  proposed  would  have  to  be 
informed  in  writing  at  least  30  days 
prior  to  the  commencement  of  the 
disposal  activity. 

5.  Notification.  Individuals  engaged  in 
conducting  R&D  for  PCB  Disposal 
would  also  be  required  to  submit  EPA 
Form  7710-53,  even  though  they  may 
have  notified  EPA  aS  a  "Permitted 
Disposer."  There  is  a  new  category  on 
EPA  Form  7710-53  designated  as  R&D/ 
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Treatability  included  for  the 
notification. 

III.  Other  Regulatory  Changes  and 
Clarifications 

The  following  issues  were  identified 
in  the  ANPRM  as  items  where  changes 
may  be  appropriate.  These  revisions 
include  providing  clarification  on 
certain  provisions  (e.g..  the  1-year  time 
limit  for  storage  and  disposal 
requirement)  and  amending  the 
regulations  where  appropriate, 
eliminating  seemingly  duplicative 
requirements  (e.g..  marking),  and 
creating  new  provisions  to  promote 
efficiency  in  disposal  operations  (e.g., 
temporary  storage  of  greater  than  500 
ppm  PCB  liquids). 

A.  Marking 

The  regulations  at  §761.40(b)  and  (e) 
essentially  express  the  same 
requirements  with  regard  to  the  marking 
of  transport  vehicles  when  loaded  with 
PCBs  in  the  liquid  phase  at 
concentrations  of  50  ppm  or  greater.  In 
the  ANPRM.  EPA  solicited  comments 
on  the  best  remedy  for  this  regulatory 
duplication.  In  response  to  the  ANPRM, 
commenters  expressed  general  support 
for  EPA's  overall  objective  to  clarify  the 
language  and  eliminate  duplication  in 
the  marking  regulations.  Several 
commenters  suggested  that  both 
§761 .40(b)  and  (e)  be  deleted  and  totally 
rewritten.  Other  suggestions  included 
combining  the  paragraphs,  rev>n"iting 
both  subsections,  or  deleting  one  and 
updating  the  other. 

In  today's  proposal.  EPA  proposes  to 
eliminate  this  duplication  by  combining 
references  to  the  marking  requirement 
for  transport  vehicles  at  §761 .40(b)  and 
(e)  under  proposed  paragraph  (d).  thus 
leaving  the  requirements  for  the 
remaining  PCB  Items  under  paragraph 
(e).  This  amendment  would  not  result  in 
any  substantive  change. 

Further.  EPA  has  determined  that 
Large  Low  Voltage  Capacitors  often  are 
not  identified  and  disposed  of  properly 
at  the  time  of  removal,  because  they  are 
not  required  to  be  marked  while  in  use. 
Therefore,  EPA  is  proposing  to 
strengthen  the  marking  requirements  for 
Large  Low  Voltage  Capacitors  to  include 
those  still  in  use.  Because  of  these 
identification  and  disposal  concerns, 
the  Agency  is  proposing  at  §761.40(k) 
that  all  PCB  Equipment  in  use 
containing  PCB  transformers  or  PCB 
Large  Capacitors  be  marked  with  the 
mark  ML. 

The  Agency  is  also  aware  of  reports 
that  PCB  Capacitors  were  not  marked 
because  they  were  assumed  not  to 
contain  PCBs.  To  clarify  what  capacitors 
must  be  assumed  to  contain  PCBs,  EPA 


is  proposing  to  amend  the  definition  of 
"Capacitor"  in  §761.3  to  clarify  that  a 
capacitor  whose  PCB  concentration  is 
unknowTi  generally  must  be  assumed  to 
contain  500  ppm  or  greater  PCBs.  This 
should  make  it  evident  to  readers  that 
this  rule  applies  to  the  marking,  use. 
and  recordkeeping  requirements,  and 
not  just  disposal. 

B.  Department  of  Transportation 
Containers  for  Storage  of  PCB  Waste 

Currently,  the  regulations  at 
§761.60(b)(2)(vi)  and  §761. 65(c)(6) 
specify  the  use  of  Department  of 
Transportation  (DOT)  specification 
containers  for  PCB  storage  and  disposal. 
Section  761.65(c)(7)allows  liquid  PCB 
waste  to  be  storedin  containers  that  are 
larger  than  the  DOT  containers  specified 
at  §761.65(c)(6),  provided  they  meet 
OSHA  requirements  (§761.65(c)(7)(i)). 
In  addition,  a  Spill  Prevention  Control 
and  Countermeasure  (SPCC)  Plan  must 
be  prepared  and  implemented  in  order 
for  these  larger  containers  to  be  used. 
For  non-liquid  PCB  waste,  containers 
larger  than  those  specified  in 
§761.65(c)(6)  may  be  used,  if  they 
provide  as  much  protection  against 
leaks  and  exposure  as  the  DOT 
containers,  and  they  are  of  the  same 
relative  strength  and  durability.  In  short, 
the  current  regulations  require  the  most 
durable  containers  be  used  for  storing 
and/or  transporting  PCBs,  which  in 
most  cases,  and  in  particular  when 
storing  PCB/radioactive  waste,  may  not 
be  the  best  alternative  (See  discussion  at 
Unit  II.C— PCB/Radioactive  Waste). 

EPA  is  proposing  to  amend 
§761.60(b)(2)(vi)  and  §761.65(c)(6)  by 
deferring  to  the  DOT  container 
requirements  for  the  storage  and 
transportation  of  PCBs.  EPA  proposes  to 
eliminate  all  citations  to  specific 
container  type  and  to  cross  reference  the 
new  performance-based  DOT  container 
requirements  set  forth  in  the  DOT 
Hazardous  Material  Regulations  (HMR) 
at  49  CFR  Parts  171-180.  EPA  regulates 
PCBs  at  a  much  lower  concentration 
than  EXDT.  Therefore,  EPA  would  also 
like  to  emphasize  that  although  some 
material  may  not  be  subject  to  DOT 
regulations,  part  761  would  still  require 
these  materials  to  be  packaged  in 
accordance  with  the  DOT  regulations, 
that  is.  in  DOT  authorized  containers. 
PCBs  are  shovvn  in  the  Hazardous 
Materials  table  at  49  CFR  172.101.  in 
Packing  Group  II.  However,  imder  those 
regulations  PCBs  that  are  transported  by 
highway  or  rail  need  only  be  packaged 
pursuant  to  Packing  Group  III.  PCB/ 
radioactive.  PCB/fissionable  material. 
PCB/mixed  waste,  and  PCB/hazardous 
waste  not  packaged  in  accordance  with 
the  HMR  are  not  allowed  to  be 


transported.  Additionally,  readers  are 
advised  that  the  HMR  as  amended  on 
December  21. 1990  (55  FR  52402) 
prohibits  the  construction  of  DOT 
specification  packaging  previously 
designated  for  the  storage  of  PCB  waste 
(i.e..  DOT  Specification  5,  5B,  6D.  17C. 
17E,  and  17H  containers)  effective 
October  1, 1994.  Further,  transportation 
of  PCBs  in  these  outdated  EKDT 
specification  containers  is  not 
authorized  beyond  September  30, 1996. 
Although  most  commenters  agreed  with 
EPA's  decision  to  defer  to  DOT.  one 
commenter  suggested  that  EPA  continue 
to  list  all  containers  authorized  by  DOT. 
However,  such  an  approach  would 
defeat  EPA's  objectives  in  amending- the 
PCB  rules  which  are  to  provide 
flexibility  to  industrj'  and  to  minimize 
the  resource  burden  associated  with 
updating  the  PCB  regulations  each  time 
DOT  modifies  its  requirements. 

C.  Definition  of  a  PCB  Transformer  and 
PCB-Contaminated  Electrical 
Equipment 

The  proposed  amendment  to  the 
definition  of  a  PCB  Transformer  at 
§761.3  provides:  "PCB  Transformer 
means  any  transformer  that  contains  500 
ppm  PCBs  or  greater.  A  transformer  is 
a  PCB  Transformer  if:  the  nameplate 
indicates  that  the  transformer  contains 
PCB  dielectric  fluid;  the  owner  or 
operator  has  any  reason  to  believe  that 
the  transformer  contains  PCB  dielectric 
fluid;  or  tlie  transformer  dielectric  fluid 
has  been  tested  and  found  to  contain 
PCBs  at  500  ppm  or  greater.  A 
transformer  is  assumed  to  be  a  PCB 
Transformer  if:  the  transformer  does  not 
have  a  nameplate;  records  do  not  exist 
that  indicate  the  type  of  dielectric  fluid: 
or  records  do  not  exist  that  indicate  the 
PCB  concentration."  In  order  to  clarify 
the  current  definitions  of  "PCB- 
Contaminated  Electrical  Equipment" 
(specifically  PCB-Contaminated 
Transformer  within  this  definition)  at 
§761.3.  EPA  is  proposing  incorporate 
into  this  definition  the  provisions  of  the 
"assumption  rule"  in  this  preamble  to 
the  PCB  to  the  PCB  Ban  rule  (44  FR 
31517.  May  31. 1979). 

EPA  inspectors  have  suspected  that 
some  owners  of  transformers  are 
abusing  the  "assumption  rule"  to  avoid 
the  stricter  disposal  requirements  of 
§761.60.  An  example  of  such  an 
avoidance  technique  is  the  removal  of 
the  manufacturer's  nameplate  or  other 
identifying  information  that  could  be 
used  to  classify-  a  transformer  as  PCB. 
Additionally,  the  possibility  exists  that 
a  transformer  may  have  been  serviced 
with  fluid  containing  500  ppm  PCBs  or 
greater.  For  purposes  of  clarification. 
"records"  as  used  above  refers  to 
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servicing  records,  manufacturers 
certiHcations  and/or  other  data  that 
would  indicate  or  impact  PCB 
concentration.  Generally,  conunenters 
expressed  support  for  EPA's  effort  to 
clarify  the  existing  definition  of  a  PCB 
Transformer. 

In  addition,  the  current  definition  of 
PCB-Contaminated  Electrical  Equipment 
9t  §761.3  which  includes  "oil-filled 
electrical  equipment , "  has  been 
misinterpreted  to  mean  that  a 
transformer  with  any  oil  in  it  could  be 
assumed  to  be  PCB-Contaminated  (50  to 
499  ppm).  To  further  clarify  this 
definition,  the  Agency  is  proposing  to 
add  the  word  "mineral"  before  the 
words  "oil  filled".  In  addition,  language 
would  be  added  to  this  definition  which 
states  that  "a  transformer  is  assimied  to 
contain  PCBs  at  500  ppm  or  greater,  if 
it  is  an  untested  mineral  oil  transformer 
and  reasons  exist  to  believe  that  the 
transformer  was  at  any  time  serviced 
with  fluid  containing  PCBs  at  500  ppm 
or  greater."  Historically,  mineral  oil 
transformers  encompassed  the  vast 
majority  of  non-askarel  transformers; 
however,  over  time  the  types  of  non- 
askarel  transformers  have  expanded  to 
include,  for  example,  silicone  filled 
transformers.  Adding  this  clarification 
would  reestablish  the  Agency's  intent 
when  this  definition  was  added  to  the 
regulation  in  August  of  1982  (46  FR 
37342)  that  mineral  oil  filled 
transformers  are  assumed  to  be  PCB- 
Contaminated  (50  to  499  ppm) 

Some  conunenters  suggested  that 
instead  of  amending  the  definition,  the 
Agency  should  consider  requiring  that 
these  units  be  tested  prior  to  disposal. 
Others  commented  that  EPA  should 
provide  immunity  from  enforcement 
action  to  owners  who  assumed  their  oil- 
filled  electrical  equipment  was  PCB- 
Contaminated  Electrical  Equipment 
when  it  was  later  determined  that  the 
transformer  contained  PCBs  at  500  ppm 
-  or  greater. 

While  the  costs  of  testing  have 
decreased  since  1979,  EPA  is  not 
proposing  to  change  its  long  standing 
policy,  which  does  not  require  testing 
transformers  prior  to  disposal,  while  the 
equipment  is  in  use.  Nonetheless, 
owners  of  electrical  equipment 
containing  PCBs  should  consider 
verifying  the  concentration  prior  to 
disposal  to  avoid  violations  of  TSCA.  In 
addition,  EPA  is  not  proposing  to  issue 
a  blanket  exemption  from  enforcement 
action  for  use  of  a  mineral  oil 
transformers  assumed  to  contain  less 
than  500  ppm  PCBs  but  later  found  to 
contain  PCBs  at  500  ppm  or  greater.  The 
regulations  at  §761.30(a)(l)(xv) 
currently  describe  procediu«s  for 
bringing  such  transformers  into 


complianqe  with  the  use  authorization 
provision^.  For  example,  in  order  to 
qualify  fo^  the  current  use  authorization, 
all  PCB  TiBnsformers  were  required  to 
have  beeniregistered  with  fire  response 
personneljby  December  1, 1985 
(§761.30(^(l)(vi)).  PCB  transformers 
erroneous  y  assumed  to  have  been 
contamini  ted  at  less  than  500  ppm 
PCBs  mus  be  registered  within  30  days 
of  discove  ry  of  the  actual  contamination 
level  with  the  required  fire  response 
personnel  (§761.30(a)(l)(xv)(D).  If  it 
cannot  be  demonstrated  (e.g.,  by  the 
productioto  of  the  receipt  from  a 
registered  letter  used  to  register  the 
transformi  tr  and  signed  by  the  fire 
response  fersonnel)  that,  this 
registration  has  taken  place,  then  that 
PCB  Trani  former  is  not  authorized  for 
use  under  §761.30. 

The  Ag(  ncy  is  seeking  information 
regarding  numbers  of  small  transformers 
or  other  e  ectrical  equipment  that 
contains  PCBs.  These  small  transformers 
or  other  tvpes  of  small  electrical 
equipmen  t  generally  do  not  have 
nameplati  s  and  are  not  easily  sampled. 
Some  exa  nples  of  this  type  of 
equipmen  t  are:  potential  transformers, 
current  In  insformers,  instnunent 
transform  ;rs,  groimding  transformers, 
voltage  tri  insformers,  and  ignition 
transform  irs.  These  small  transformers 
can  range  in  size  from  several  inches  to 
several  fe  it  in  height.  Such  small 
transform  srs  can  be  filled  with  oil, 
epoxy,  orlar-like  potting  compounds 
that  cont^n  PCBs,  or  they  could  be 
"dry".  Sii  ce  these  small  transformers 
generally  do  not  have  a  nameplate, 
under  the  proposed  amendment  to 
§761.3  they  would  have  to  be  assumed 
to  be  PCBj  Transformers  and  would  be 
subjecnp  the  use  requirements  at 
§761.30(a  and  the  disposal 
requirem<  nts  at  §761. 60(a). 

The  Ag  mcy  is  also  soliciting 
comment ;  regarding  the  disposal 
requirem(  mts  that  could  be  imposed  on 
these  sma  11  transformers  or  other  similar 
types  of  stnall  electrical  equipment. 
Their  dis  tosal  requirements  could 
resemble  iiose  for  small  capacitors  (e.g., 
3  pounds  of  dielectric  fiuid 
(§761.60(  >)(2)(ii))  or  could  be  expanded 
to  includ  !  the  size  (physical 
dimensio  is)  or  the  total  weight  of  the 
equipmei  t  as  well.  Such  small 
trans fomi  ers  or  similar  small  electrical 
equipmei  t,  meeting  the  size  or  weight 
conditior  s,  could  be  authorized  for 
disposal  n  an  approved  chemical  waste 
landfill  u  ider  §761.75,  or  if  less 
stringent  disposal  was  deemed 
protectivi  i,  in  a  municipal  solid  waste 
landfill. 


D.  Drained  PCB-Contaminated 
Transformers 

Drained  PCB-Contaminated  Electrical 
Equipment  is  unregulated  for  disposal 
under  the  existing  regulations  at 
§761.60(b)(4)  and  may  be  salvaged 
through  smelting,  a  process  recognized 
by  EPA  as  an  acceptable  form  of 
disposal  when  certain  conditions  are 
met.  EPA  solicited  comments  in  the 
ANPRM  on  whether  the  Agency  should 
consider  amending  the  regulations  for 
the  disposal  of  drained  PCB- 
Contaminated  Electrical  Equipment  to 
ensure  that  the  equipment  is  properly 
disposed  of  and  is  not  illegally  reused. 
Possible  remedies  such  as 
decontamination  and  stricter  controls  to 
ensure  that  units  were  completely 
drained  were  not  well  received  by 
commenters.  In  particular,  most 
commenters  stated  that  the  anecdotal 
information  that  drained  PCB- 
Contaminated  Electrical  Equipment 
carcasses  were  used  for  baA)ecue  grills 
reflected  isolated  instances  of  non- 
compliance. 

Considering  the  low  potential 
expostire  to  humans  and  the 
environment  and  the  valuable  metals 
that  could  be  salvaged  for  recycling, 
EPA  is  proposing  to  modify  the  disposal 
requirements  at  §761.60(b)(4)  for  . 
drained  PCB-Contaminated  Electrical 
Equipment  by  including  this  equipment 
under  the  proposed  general  ban  against 
open  burning  of  PCBs  and  allowing 
'  disposal  only  in  facilities  that  are 
permitted,  licensed,  or  registered  by  a 
State  to  manage  municipal  or  industrial 
wastes  (excluding  thermal  treatment 
imits),  in  an  industrial  furnace  or  in  a 
TSCA  approved  disposal  facility  (See 
Unit  II.B.2.  of  this  preamble).  Finally, 
EPA  also  proposes  to  add  language  to 
§761.60(b)(4)  which  states  that  for  a 
period  of  not  less  than  48  hours, 
equipment  should  be  allowed  to  drain, 
so  that  as  much  liquid  as  possible  is 
removed  from  the  equipment  to  further 
reduce  PCB  content  prior  to  disposal. 

E.  Transfer  of  Totally  Enclosed  PCBs 

Under  current  rules,  PCB  Items  with 
concentrations  of  50  ppm  or  greater, 
sold  before  July  1, 1979,  for  purposes 
other  than  resale  may  be  distributed  in 
commerce  in  a  totally  enclosed  manner 
(§761.20(c)(l)).  While  under 
§761. 20(c)(1),  totally  enclosed  PCB 
Items  such  as  transformers,  and  Large 
High  and  Low  Voltage  Capacitors  £50 
ppm  (as  defined  in  §761.3)  may  be 
distributed  in  commerce  (e.g.,  sold), 
EPA  requested  comment  in  the  ANPRM 
on  the  requirement  that  records  be 
maintained  on  these  transactions. 
Generally,  commenters  were  very 
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supportive  of  the  requirement  that 
records  be  maintained  to  doctiment  the 
distribution  in  commerce  of  these  items. 

With  the  proposed  recordkeeping 
requirement  at  §761.180(a)(2)(ix),  EPA 
seeks  to  prevent  illegal  disposal  of  PCB 
Items,  including  PCB  and  PCB- 
contaminated  transformers  and  Large 
Capacitors,  by  those  who  explain  the 
disappearance  of  such  items  by  claiming 
a  sale  has  occurred.  To  minimize  the 
potential  for  illegal  disposal,  EPA  is 
proposing  that  the  name,  address,  and 
phone  number  of  the  parties  to  which 
the  item  was  transferred,  the  date  of 
transfer,  and  the  identifying  niunber  of 
the  item  be  recorded  in  the  armual 
dociunent  log  for  any  distribution  in 
commerce  of  a  PCB  Item  (excluding 
small  capacitors)  with  a  concentration 
of  50  ppm  or  greater.  In  addition,  EPA 
suggests  that  summary  information 
relevant  to  the  equipment  (e.g.,  PCB 
content,  servicing,  and  inspection 
records)  and  its  compliance  v^th 
applicable  sections  of  part  761  be 
passed  on  to  the  new  owner. 

EPA  had  anticipated  in  the  ANPRM 
that  this  recordkeeping  requirement 
would  be  imposed  piu^uant  to  a  sale. 
However,  in  order  to  avoid  claims  that 
the  transaction  is  exempt  &t)m  the 
proposed  recordkeeping  requirement 
because  it  involved  no  transfer  of 
money,  EPA  is  proposing  to  require  that 
any  transfer  of  owrnership  resulting  in 
the  transformer  or  other  PCB  Item  being 
distributed  in  commerce,  be  included  in 
the  recordkeeping  requirement. 

The  intent  behind  this  proposed 
recordkeeping  requirement  is  to  identify 
instances  of  illegal  disposal  hidden 
behind  the  guise  of  a  transfer  of 
ownership.  As  such,  EPA  is  seeking  to 
require  additional  information  on 
transactions  which  result  in  the  removal 
of  the  transformers  and  capacitors  from 
the  property.  In  this  proposal,  EPA 
would  not  require  the  aimual  document 
log  to  identify  the  transfer  of  ownership 
of  PCB  Items  (excluding  small 
capacitors)  with  a  concentration  of  50 
ppm  or  greater  when  that  transfer  was 
included  in  a  real  estate  transfer.  For 
example,  a  company  sells  a  warehouse 
and  the  surrounding  property.  As  long 
as  the  transformers  and  capacitors  were 
transferred  in  the  same  transaction  as 
the  real  estate,  a  separate  log  of  the 
transaction  would  not  be  necessary. 

A  few  commenters  to  the  ANPRM 
suggested  that  the  sale  of  totally 
enclosed  electrical  equipment  should  be 
banned  outright.  EPA  believes  that  the 
sale  or  transfer  of  totally  enclosed  PCB 
Items  should  not  be  banned  and  that 
there  is  still  a  legitimate  need  for  such 
equipment.  However,  EPA  believes  that 


additional  controls  are  needed  to  ensure 
proper  disposal  of  such  eouipment. 

One  commenter  stated  mat  a 
recordkeeping  requirement  would  be 
impossible  since  not  all  PCB  Items  (e.g.. 
PCB-Contaminated  Transformers,  or 
LaiTge  Capacitors)  are  marked  writh  a 
serial  niunber.  Although  EPA  proposes 
that  the  records  include  the  serial 
number  of  the  equipment,  the  absence 
of  a  serial  number  should  not  preclude 
EPA  from  tracing  an  illegal  disposal. 
Therefore,  EPA  is  proposing  that  any 
internal  identification  number  that  the 
company  uses  to  identify  the  specific 
PCB  Item  be  included  in  the  records. 
Any  facility  with  PCB  Items  (excluding 
small  capacitors)  with  a  concentration 
of  50  ppm  or  greater  not  equipped  vnth 
manufacturer  identification  niunbers 
should  develop  some  mechanism  for 
identifying  those  pieces  of  equipment 
for  activities  such  as  maintenance  or 
quarterly  inspections.  The  proposal 
would  require  permanent  marking,  such 
as  engraving  of  an  internal  identifying 
number  in  a  prominent  location  on  the 
equipment,  as  a  means  of  identifying 
this  equipment.  Absent  a  manufacturer's 
identification,  the  company's  own 
identification  number  would  have  to  be 
documented  on  the  records. 

Several  commenters  recommended 
that  the  recordkeeping  requirement  be 
included  in  the  aimual  record 
requirements  at  §761.180(a).  EPA  agrees 
that  this  would  be  an  appropriate 
method  of  maintaining  the  records  of  a 
transfer  of  ownership  of  a  PCB  Item 
(excluding  small  capacitors)  with  a 
concentration  of  50  ppm  or  greater. 
Therefore,  EPA  is  proposing  to 
implement  this  requirement  by  adding 
paragraph  (ix)  to  §761.180(a)(2). 

F.  Change  in  Reportable  Quantity — 
Spill  Cleanup  Policy 

In  attempting  to  provide  more 
consistency  with  other  Federal  statutes, 
EPA  soUcited  comments  on  whether 
§761.125(a)(l)  should  be  modified  to  the 
new  reporting  requirement  to  the 
National  Response  Center.  Changing  the 
notice  requirements  from  10  pounds  to 
1  pound  or  more  of  pure  PCBs,  would 
reflect  changes  made  to  the  reportable 
quantity  (RQ)  under  CERCLA  at  40  CFR 
part  302.  In  addition  to  seeking 
comments  on  this  issue,  the  Agency 
restated  its  objective  in  establishing  the 
TSCA  PCB  Spill  Cleanup  PoUcy  of  April 
2, 1987;  i.e.,  to  provide  guidance  for  the 
cleanup  of  recent  (after  May  4, 1987)  or 
fresh  spills.  Commenters  conveyed 
general  support  for  changing  the 
National  Response  Center  RQ  to  1 
pound  or  more  of  pure  PCBs.  However, 
some  suggested  addressing  old  spills  by 
applying  the  TSCA  PCB  Spill  Cleanup 


PoUcy,  while  others  recommended 
changes  to  the  Regional  reporting 
requirement.  In  considering  these  ' 

options,  EPA  concluded  it  is 
inappropriate  to  change  the  current 
policy  to  address  these  issues  at  this 
time.  EPA's  objective  in  initiating  this 
rulemaking  is  to  provide  flexibility  and 
to  remove  redundancies  without 
weakening  the  existing  policy.  Finally, 
further  discussion  of  EPA's  position 
regarding  the  remediation  of  old  spills 
can  be  found  by  referring  to  Unit  ILA.. 
"Large  Volume  PCB  Wastes"  in  this 
notice. 

In  this  rule,  EPA  proposes  to  change 
only  the  notice  of  a  reporting 
requirement  to  the  National  Response 
Center  at  §761. 125(a)(1)  by  lowering  the 
RQ  to  1  pound  or  more  of  pure  PCBs  to 
be  consistent  with  CERCLA. 

G.  PCB  Storage  Requirements 

1.  Indefinite  storage  of  PCB  Articles 
designated  for  reuse.  EPA  regulations 
specifically  state  at  40  CFR  761.65(a) 
that  any  PCB  Articles  or  PCB  Containers 
that  are  stored  for  disposal  shall  be 
removed  from  storage  and  disposed  of 
writhin  1  year  from  the  date  when  it  was 
first  placed  into  storage.  However,  there 
currently  is  no  comparable  provision  in 
the  regulations  that  addresses  the  length 
of  time  a  PCB  Article  may  be  stored  for 
reuse.  Further.  EPA  has  been  made 
aware  of  situations  where  PCB 
Transformers  and  PCB-Contaminated 
Transformers  have  been  held  "in  storage 
for  reuse"  well  beyond  a  time  when  it 
is  reasonable  to  expect  the  equipment 
could  be  reused,  lliis  storage  is  being 
done  under  the  pretext  that  the 
equipment  is  being  retained  as  "spares" 
for  critical  components  of  existing 
electrical  systems  or  that  at  some  future 
date  the  owner  will  service  the  unit.  It 
was  not  EPA's  intent  to  allow  PCB 
Articles  that  clearly  could  not  be  reused 
due  to  their  state  of  disrepair,  and 
therefore  should  be  disp<»ed  of,  to 
remain  in  storage  for  "reuse."  This 
activity  constitutes  illegal  disposal  and 
creates  additional  risks  of 
enviromnental  exposure  to  PCBs  while 
the  equipment  is  "in  storage  for  reuse." 
EPA  is  aware,  however,  that  there  are 
many  legitimate  instances  which 
warrant  the  storage  of  PCB  equipment 
for  many  years  for  the  purpose  of  reuse 
as  spares  for  critical  components  of 
electrical  systems.  These  are  tj-pically 
intact  and  nonleaking  PCB  Articles 
which  are  treated  as  if  they  were  in 
service.  Many  comments  received  in 
response  to  the  ANPRM  suggested  that 
limiting  storage  for  reuse  would  in  effect 
amount  to  a  new  use  restriction  without 
any  apparent  basis  from  the  standpoint 
of  protection  of  health  and  the 
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environment.  Nevertheless.  EPA  is 
aware  of  other  situations  for  which 
restrictions  are  warranted  to  minimize 

Eotential  risks  to  the  environment  and 
ealth  from  exposure  to  PCB  Articles 
which  are  being  stored  for  reuse. 

There  are  many  compelling  reasons 
for  allowing  the  storage  for  reuse  of  PCB 
Articles.  Since  transformers,  for 
example,  can  easily  have  an  active 
service  life  of  more  than  40  years, 
disposing  of  this  equipment 
prematurely  based  upon  an  arbitrary 
time  limit  would  not  be  economically 
prudent  nor  serve  any  environmental 
goals.  Placing  such  a  piece  of  electrical 
eqwpment  in  storage  for  reuse  to  be 
used  as  a  spare  or  in  emergency 
situations  is  both  prudent  and 
economically  sound.  EPA  is  proposing 
to  minimize  the  potential  risks 
associated  with  the  storage  for  reuse  of 
this  equipment,  that  once  it  is  placed  in 
storage  for  reuse  it  be  treated  as  if  it 
were  in  use  (i.e..  in-service). 

Commenters  provided  a  number  of 
scenarios  in  which  extended  storage  for 
reuse  is  warranted:  (1)  Some  PCB 
Articles  are  designed  and  manufactured 
for  very  specific  use  and  size 
requirements  and  for  which 
replacement  is  imperative  for  the 
continued  uninterrupted  operation  of  a 
facility  (i.e.,  power  rectifiers  to  convert 
electrical  power  to  a  usable  form  for 
specific  manufacturing  operations,  side- 
mounted  bushings,  etc.);  (2)  certain 
industries  must  maintain  inventories  of 
all  vintages  of  spare  equipment,  for 
example,  owners  of  locomotive  and 
stationary  PCB  Transformers  often 
maintain  these  units  in  storage  for  reuse 
for  a  number  of  years  prior  to 
reinstalling  and  reusing  the  transformer; 
(3)  aircraft  and  airport  operations 
require  airport  safety  and  facility 
operational  flexibility  and  expedient 
maintenance  capabilities;  (4)  changes  in 
facility  ownership  or  business 
transactions  may  result  in  the  premature 
storage  of  some  PCB  Articles;  (5)  there 
may  also  be  difficulties  forecasting 
electrical  demand  or  specialty  needs 
and  obtaining  parts  for  repair  which  are 
not  readily  available;  and  (6)  if  spares  of 
older  designs  that  had  been  removed 
from  service  for  reuse  could  not  be 
maintained,  significant  changes  to 
system  design  would  be  necessary  and 
in-service  equipment  would  have  to  be 
replaced. 

Although  EPA  takes  these  many 
factors  and  situations  into 
consideration,  there  are  nevertheless, 
situations  where  the  storage  for  reuse 
policy  is  abused.  This  abuse  results,  or 
nas  the  potential  to  result,  in  serious 
environmental  damage.  It  is  these 
situations  which  the  Agency  is  seeking 


tocontro  by  limiting  the  time  allowed 
for  stora(  3  for  reuse  and  imposing  other 
safeguan  s. 

Certaii  typesofbusinesses,  by  their 
nature  (eig.,  brokers,  jimk  yards,  service 
shops,  et^).  acciunulate  larger 
quantities  or  volumes  of  P(3s  than 
ov^rners  or  users  (e.g.,  a  utility  or 
industrial  facility).  Besides 
acGiunulating  la^  volumes  of  PCB 
equipment  that  in  many  cases  are  in 
disrepair  and  may  not  be  intact  and 
non-leaking,  these  businesses  have  no 
intent  of  reusing  the  equipment 
themselv  es.  The  equipment  may  be 
awaiting  repair  prior  to  some  future 
resale  or  pay  be  in  storage  for  "reuse" 
prior  to  Durging  for  metal  reclamation. 
In  many  pases,  these  units  "in  storage 
for  reuse!'  remain  for  jrears  in  locations 
that  are  exposed  to  the  elements  which 
further  compromise  the  integrity  of  the 
unit. 

There&re,  EPA  is  proposing  to  add 
new  §761.67  to  limit  storage  for  reuse  in 
an  area  that  was  not  designed, 
constructed  and  operated  in  compUance 
with  §76|l.65(b)  for  a  maximum  of  3 
years  frojn  the  date  a  PCB  Article  was 
taken  oin  of  service  or  3  yeers  from  the 
effectiveldate  of  the  final  rule, 
whichever  is  later.  PCB  Articles  placed 
into  storage  for  reuse  would  have  to  be 
labeled  at  the  time  the  PCB  Articles 
were  taken  out  of  service,  or  upon  the 
efiiectiveidate  of  the  final  rule,  and 
placed  i^to  storage  for  reuse.  In 
addition;  the  storage  for  reuse  of  any 
PCB  Article  would  have  to  comply  with 
all  marking  and  recordkeeping 
regulations.  Information  required  on 
these  labels  would  include  the  date  the 
equipm9)t  was  placed  into  storage  for 
reuse,  oii  the  effective  date  of  the  final 
rule  if  tne  other  date  is  not  known,  a 
projected  location  for  the  future  use  of 
the  equipment,  and  the  dale  the 
equipment  was  scheduled  for  repair  or 
servicint,  if  appropriate. 

Individuals  would  be  required,  upon 
request  if  an  EPA  inspector,  to  provide 
records  of  the  potential  use  for  (he 
stored  afticles,  a  description  of  any  leak 
containdient  precautions,  and  the  PCB 
status  (RGB  or  PCB-Contaminated)  of  the 
PCB  Arttcle. 

PCB  /trticles  that  are  intended  to  be 
stored  for  reuse  for  a  period  longer  than 
3  years  would  have  to  be  disposed  of 
unless  the  person  storing  the  PCB 
Article  Mad  requested  and  received  from 
the  Regipnal  Administrator  for  the 
Region  ki  which  the  Article  is  located 
a  writtee  approval  for  an  extension  of 
the  S-yekr  period.  Anyone  requesting  an 
extension  would  be  required  to  do  so  in 
writing  io  the  Regional  Administrator 
no  later  than  6  months  prior  to  the 
expiraticin  of  the  storage  for  reuse 


period.  Requests  for  an  extension  of  the 
storage  period  must  include  the 
rationale  for  exceeding  the  storage 
limitation  on  an  artide-fay-article  basis. 
All  extension  requests  woidd  be  subject 
to  approval  by  the  Regional 
Administrator  and  any  conditions  the 
Regional  Administrator  deems 
necessary  to  protect  health  or  the 
envirtmment.  A  record  of  these 
evaluations  would  have  to  be  kept  at  the 
storage  site  for  a  minimum  of  3  years. 
EPA  also  requests  comment  on  the 
inclusion  of  site-specific  or  nationwide 
exemption  or  waiver  provisions  in 
addition  to  the  prop(»ed  waiver 
provision. 

One  option  for  stored  equipment 
would  be  to  reclassify  the  equipment  in 
storage  for  reuse.  EPA,  in  another 
rulemaking,  is  currently  considering 
modifications  to  the  reclassification 
regulations  to  fedlitate  a  widespread 
application  of  the  reclassification 
procedures.  Such  an  approach  would 
significantly  reduce  the  risk  that  might 
be  posed  by  the  longterm  storage  for 
reuse  of  PCB  or  PCB-Contaminated 
equipment.  PCB  Equipment  that  is 
reclassified  to  non-P(S  status  (i.e.,  <50 
ppm)  would  not  be  subject  to  any  of  the 
storage  for  reuse  restrictions  proposed 
today.  EPA  reoHnmends  that  owners 
and  users  or  broken  and  servicers  of 
PCB  equipment  develop  their  own 
"reuse  or  reclassification  schedule"  to 
account  for  properly  retained 
equipment.  The  schedule  should 
include  a  simple  inventory  to  aid  in 
monitoring  the  status  of  the  equipment. 
This  may  include  the  reclassification 
schedule  and/or  the  purpose  for  storing 
for  reuse. 

One  question  raised  in  response  to  the 
ANPRM  was  whether  the  time  between 
a  piece  of  equipment's  removal  from 
service  for  repair  and  its  return  to  the 
owner  is  considered  storage  for  reuse. 
Until  a  determination  is  made  that  the 
piece  of  equipment  can  or  cannot  be 
repaired,  any  storage  of  that  piece  of 
electrical  equipment  prior  to  such  a 
determination  is  considered  storage  for 
reuse.  The  owner  of  malfunctioning 
equipment  that  has  been  sent  off-site  for 
repair  will  still  be  subject  to  the  1-year 
time  limit  for  storage  and  disposal, 
beginning  on  the  date  it  was  determined 
the  equipment  could  not  be  repaired. 
Although  service  facilities  may  hold 
imits  for  several  months  while 
scheduling  the  unit  for  repair,  EPA 
views  prolonged  storage  in  such 
situations  as  an  abuse  of  the  storage 
provisions.  Records  must  be  maintained 
by  the  servicers,  for  review  by  PCB 
inspectors,  of  the  dates  of  receipt  of  the 
equipment  for  repair,  the  type  of 
malfunction,  and  the  anticipated  date 
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for  return  of  the  equipment  to  the  owner 
or  user. 

2.  Clarification  of  the  1-year  time  limit 
for  storage  and  disposal.  EPA  proposes 
to  clarify  the  reqxiirement  at  §761.65(a) 
that  states  that  a  PCB  Article  or  PCB 
Container  must  be  disposed  of  within  1 
year  from  the  date  the  item  is  first 
placed  into  storage.  EPA  is  proposing  to 
amend  the  language  at  §761. 65(a)  to 
explicitly  state  EPA's  original  mtent  that 
the  1-year  period  begins  on  the  date 
when  the  eqmpment  is  taken  out  of 
service  and  designated  for  disposal 
(when  it  is  determined  by  a  servicer,  for 
example,  that  the  equipment  cannot  be 
repaired)  not  when  the  equipment  is 
placed  into  storage  for  disposal. 

Currently,  the  1-year  time  limit  for 
storage  and  disposal  of  drums,  which 
are  used  to  collect  liquid  from  various 
PCB  Articles,  and  for  other  containers 
used  to  store  the  accumulation  of  PCB 
wastes  such  as  oil,  rags,  booties,  cleanup 
debris,  etc.,  starts  on  the  day  an  item  is 
first  placed  into  the  container  for  storage 
for  disposal  EPA  is  not  proposing  to 
allow  Uie  accumulation  in  containers  of 
these  items  for  periods  of  greater  than  1 
year  except  as  proposed  in  Unit  III.G.3 
of  this  preamble.  Currently  this  waste 
has  to  be  stored  in  containers.  However, 
comments  suggested  that  this  is  not  a 
common  practice  and  may  lead  to 
disagreements  within  the  regulated 
community.  Therefore,  EPA  is 
proposing  to  change  the  language  at 
§761. 65(a)  fiom  "PCB  Article  and  PCB 
Containers"  to  "PCBs  or  PCB  Items"  to 
effectively  capture  all  storage  scenarios. 

For  transformers  that  are  taken  out  of 
service  but  are  not  drained  imtil  later, 
the  1-year  clock,  for  both  the  oil  and  die 
transformer,  starts  when  the  transformer 
is  taken  out  of  service  and  designated 
for  disposal  (i.e.,  the  date  of  removal 
from  service  for  disposal).  EPA  also 
wants  to  clarify  that  the  start  date  for  the 
l-year  period  for  disposal  (and  any 
other  applicable  requirements)  for  PCBs 
legally  returned  into  the  United  States 
for  disposal  (see  Unit  n.D.3.h  and 
proposed  §761. 20(b)(3))  is  the  date  the 
PCBs  reach  the  port  of  entry  in  the 
continental  United  States,  or  the  date 
the  PCBs  reach  the  port  of  entry  if  the 
disposal  faciUty  is  outside  the 
continental  United  States  or  if  the  waste 
is  stored  during  transport  for  more  than 
10  days  in  a  State.  This  policy  applies 
to  certain  PCBs,  to  include  wastes 
containing  PCBs  at  less  than  50  ppm 
which  are  imported  for  disposal.  The 
policy  also  applies  to  PCBs  purchased 
in  the  United  States.,  by  the  U.S. 
Government,  taken  overseas  for  use 
(including  any  wastes  directly  resulting 
from-the  remediation  of  these  PCBs), 
and  subsequently  returned  to  the  United 


States  for  disposal  in  an  approved 
facihty  from  U.S.  embassies,  U.S. 
military  installations,  other  U.S. 
Government  installations  or  territories, 
and  PCBs  imported  under  any  Federal 
administrative  order  issued  under  TSCA 
or  any  Federal  coiut  action. 

3.  Situations  which  warrant  an 
extension  or  waiver  of  the  1-year  time 
limit  for  storage  and  disposal.  In  the 
June  10, 1991  ANPRM,  EPA  solicited 
comments  on  whether  an  extension  of 
the  1-year  time  limit  for  storage  and 
disposal  requirement  would  be 
appropriate  in  situations,  for  example, 
innovative  PCB  destructive 
technologies;  such  as  biological 
treatment  technologies  that  may  take 
more  than  1  year  to  achieve  acceptable 
levels;  and  the  absence  of  disposal 
capacity,  specifically  for  PCB/ 
radioactive  wastes.  Comments  on 
alternative  options,  procedures  and/or 
restrictions  for  dealing  with  such 
situations  were  also  requested.  EPA 
received  several  comments,  most  of 
which  supported  the  establishment  of  a 
provision  which  would  allow  the 
Regional  Administrator  for  the  Region 
in  which  the  material  is  stored,  or  the 
Director.  CMD,  if  the  Director  issued  the 
permit,  to  recognize  situations  which 
require  more  than  the  1-year  time  limit 
for  storage  and  disposal,  and  to  grant  an 
extension  to  the  requirement. 

Commenters  also  identified  other 
situations  for  which  they  beUeve  equal 
consideration  should  be  given  to 
extending  the  1-year  time  limit  for 
storage  and  disposal.  These  situations 
included:  (1)  Technologies,  such  as 
thermal  separation  (thermal  desorption) 
and  bioremediation,  that  require  more 
than  1  year  to  process  waste  at  a 
remediation  site;  (2)  limited  expedited 
remedial  action  undertaken  ahead  of  the 
main  remediation  effort;  and  (3) 
conflicting  remediation  or  disposal 
requirements  associated  with  the 
presence  of  certain  co-regulated  wastes 
from  which  the  PCBs  cannot  be 
separated  (i.e.,  such  as  mine  cable 
coated  with  a  soUd  anti-fouling 
compound  containing  both  PQBs  and 
mercury). 

Most  commenters  supported  the 
grounds  for  extension  cited  in  the 
ANPRM  (justification  of  need, 
demonstration  that  treatment/disposal 
options  are  being  pursued,  and  the 
submission  of  periodic  progress 
reports).  Other  commenters  offered 
variations  on  the  EPA  proposal 
including:  (1)  Modify  regulations  to 
allow  EXDE  to  seek  an  extension  on  a 
coOnplex-wide,  multifaciUty  basis  to 
address  the  PCB/radioactive  waste 
situation  and  to  submit  reports  on  a 
biennial  basis;  (2)  for  PCB/radioactive 


wastes,  also  require  compliance  with 
ALARA  principles;  (3)  use  a  letter  rather 
than  the  permit  process  as  the 
mechanism  for  granting  extensions;  (4) 
make  the  extension  effective  upon 
submission  of  the  request,  or 
alternatively,  make  the  extension 
automatic  if  the  Agency  does  not  object 
within  90  days;  and  (5)  eliminate  the  1- 
year  limitation  for  extensions. 

EPA  has  considered  these  suggestions 
and  is  proposing  several  changes  to 
§761.65(a).  First,  criteria  for  extending 
the  1-year  time  limit  for  storage  and 
disposal  requirement  include,  but  are 
not  limited  to:  A  demonstrated  need  to 
store  wastes  beyond  the  1-year  time 
limit  due  to  a  lack  of  disposal  capacity, 
the  absence  of  a  treatment  technology, 
or  insufficient  time  to  complete  the 
treatment/destruction  process  and  a 
demonstration  that  relevant  treatment  or 
disposal  requirements  are  being 
pursued.  Additional  criteria  for  PCB/ 
radioactive  waste,  PCB/fissionable 
radioactive  wastes,  or  RCR.\/mixed 
wastes  and  PCB/RCRA  wastes  could 
also  be  required  to  comply  with  the 
requirements  of  the  appropriate  Federal, 
(i.e.,  Nuclear  Regulatory  Commission  or 
EPA)  or  State  regulatory  authorities. 

Anyone  storing  PCB  Waste  that  was 
subject  to  the  1-year  time  Umit  could    ' 
provide  written  notification  to  the 
Regional  Administrator  for  the  Region 
in  which  the  PCB  waste  was  stored  that 
they  had  been  unsuccessful  in  their 
continuing  attempts  to  dispose  of  their 
waste  within  the  1-year  time  limit  and 
could  receive  an  extension  for  one 
additional  year  provided  certain 
conditions  were  met  Second,  the 
Regional  Administrator  could  grant 
additional  extensions  of  1-year  or  longer 
upon  receipt  of  a  justified  request 
Third.  EPA  would  consider  including 
site-specific  time  frames  for  sto'age  and 
disposal,  where  appropriate,  wl-ua 
approving  a  TSCA  PCB  storage  or 
disposal  appUcation  or  a  modification  to 
a  previouslv  issued  approval  (see 
§761.60(e)  or  §761.65(d)). 

However,  EPA  is  less  receptive  to 
allowing  organizations  to  develop 
complex-vnde  (i.e..  nationwide) 
justifications  and/gr  reports  of  their 
storage  and  disposal  activities.  If  the 
data  were  allowed  to  be  submitted  in  an 
aggregate  form,  resources  would  be 
required  to  disaggregate  the  information 
and  transmit  the  data  to  the  appropriate 
Regional  Administrator.  Nonetheless. 
EPA  would  consider  aggregation  of 
these  data  on  a  Regional  basis  for 
submission  to  and  approval  by  the 
Regional  Administrator  for  the  Region 
in  which  the  materials  are  stored. 

Finally,  imder  the  proposal  EPA  may 
impose  conditions  when  approving 
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requests  for  an  extension.  These 
conditions  would  vary  due  to  the 
specifics  of  each  situation.  Therefore,  it 
is  not  possible  to  list  every  conceivable 
requirement  that  could  be  imposed  on  a 
facility  in  granting  additional  or  longer 
extensions.  EPA  is  proposing  that  the 
Regional  Administrator  or  the  Director, 
CMD,  may  require  any  information 
deemed  necessary  to  ensure  protection 
of  health  and  the  enviroiunent,  and  may 
likewise  require  that  additional  steps  be 
taken  during  the  storage  period,  such  as 
marking,  inspection,  recordkeeping  or 
financial  assurance  or  complying  with 
ALARA  principles  for  PCB/radioactive 
wastes  to  protect  health  or  the 
environment. 

EPA  wishes  to  make  a  distinction 
between  those  situations  for  which  an 
extension  of  the  storage  and  disposal 
requirement  may  be  legitimate  (see 
example  (3)  above)  versus  those 
situations  that  would  result  in  the  abuse 
of  such  an  extension,  such  as  the 
acceptance  of  PCB  wastes  in  excess  of 
the  capacity  limitations  imposed  either 
by  the  permit  or  the  physical  constraints 
of  the  technology  being  used.  EPA  does 
not  believe  an  extension  of  the  storage 
and  disposal  requirement  is  warranted 
because  of  failure  to  initiate  attempts  to 
obtain  disposal  capacity,  the  cost  of 
disposal,  or  to  allow  for  the  aggregation 
by  multiple  generators  of  PCB  wastes 
into  one  vehicle  for  shipment.  EPA  is 
not  modifying  its  view  that  PCB  wastes 
should  be  properly  managed  and 
disposed  of  as  quickly  as  possible,  and 
therefore  is  not  inclined  to  take  steps 
that  would  relieve  the  generator  of  its 
responsibility  to  remove  the  PCBs  from 
the  environment  in  a  timely  manner.  On 
the  other  hand,  individuals  engaged  in 
on-site  remediation  activities  are  most 
likely  conducting  those  activities  in 
acconknce  with  some  instrument 
developed  by  EPA,  another  Federal 
agency,  or  a  State  that  provides 
instruction  on  what/how  the  project  is 
to  be  conducted  and  when  the  project  is 
to  be  completed  (as  the  case  may  be  for 
examples  (1)  and  (2]  above).  In  these 
instances,  the  TSCA  PCB  permit  and  1- 
year  time  limit  for  storage  and  disposal 
may  not  apply.  (Also  see  the  discussion 
regarding  the  Coordinated  Approval 
provision  at  Unit  III.K.  of  this 
preamble.) 

EPA  would  also  consider  extension 
requests  to  be  legitimate  when  an 
individual's  abiUty  to  store  and  dispose 
of  PCBs  within  the  1  year  is  inhibited 
by  other  Federal  or  State  disposal/ 
remedial  requirements  (e.g.,  RCRA, 
CERCLA,  the  Clean  Water  Act  (C\VA), 
the  Clean  Air  Act  (CAA)),  or  any  statute 
governing  remedial  actions  which 


involve  I  CBs  at  or  derived  from 


federally 


regulated  levels. 


4.  Tern  oomry  storage  of  PCB  liquid  at 
500  ppm  or  greater.  Under  the  existing 
regulatioKs  at  §761.65(c)(l),  temporary 
storage  is  allowed  for  certain  PCB  Items, 
includin  ;  PCB  Containers  that  are  filled 
with  Uqi  id  containing  PCBs  at 
concentr  itions  of  50  to  499  ppm  in  an 
area  that  does  not  meet  the  requirements 
of  paragi  iph  (b)  of  that  section  for  up  to 
30  days  i^m  the  date  of  their  removal 
from  usel  In  the  case  of  liquid  PCBs.  a 
Spill  Pretention,  Control,  and 
Coimtenpeasure  (SPCC)  Plan  must  be  in 
place  forjthe  temporary  storage  area  in 
accordaifce  with  40  CFR  part  112.  The 
current  regulations,  however,  do  not 
authorize  temporary  storage  of  liquids 
containing  PCBs  with  a  concentration  of 
500  ppmior  greater.  However,  the 
current  regulations  at  §761. 20(c)(2) 
authoriz#  the  processing  and 
distributjon  in  commerce  of  PCBs  and 
PCB  Items  greater  than  50  ppm  for 
purposes  of  disposal. 

The  Agency  does  not  believe  that 
there  arejsignificant  risks  associated 
with  temporarily  storing  for  disposal 
PCB  liqmds  at  concentrations  greater 
than  SOOippm  provided  the  waste  is  in 
containos  meeting  DOT  specifications 
and  an  SPCC  plan  is  implemented.  In 
the  ANF^IM,  EPA  suggested  two 
approaches  to  amending  tlie  regulations 
to  allow  the  temporary  storage  of  liquids 
greater  tian  500  ppm:  (1)  To  add  a 
provisiom  to  allow  temporary  storage  of 
liquid  with  concentrations  of  500  ppm 
orgreat^  at  §761 .65(c)(1),  or  (2)  to 
consider  the  holding/storing  of  this 
liquid  as  a  step  in  the  disposal  process. 
Most  coijimenters  supported  the  option 
of  amending  the  temporary  storage 
provisiom  at  §761. 65(c)  as  opposed  to 
amendiiK  the  provision  at  §761. 20(c) 
which  alows  the  processing  and 
distribution  in  commerce  of  PCBs  and 
PCB  Items  for  disposal.  Many 
commenlers  also  suggested  increasing 
the  30-d4y  Ume  allotted  for  temporary 
storage.  I 

The  Agency  believes  it  is  appropriate 
to  extena  the  allowance  for  temporary 
storage  fpr  disposal  of  liquid  PCB  waste 
above  500  ppm,  but  not  beyond  the 
existing  BO-day  limit.  The  point  of  the 
30-day  ttmporary  storage  provision  is  to 
allow  fof  the  accumulation  of  waste 
prior  to  ihipment  to  a  disposal  facility 
or  commercial  storage  facility.  This 
rationaU  should  also  apply  to  liquids 
above  5(  0  ppm,  especially  when  one 
considei  s  the  preponderance  of  PCB 
Transfor  ner  owners  who  are  opting  fpr 
reclassif  cation  of  these  units.  To  have 
them  bu  Id  or  ship  to  a  formal  storage 
area  in  e  ich  instance  would  be  unduly 
burdens  )me. 


EPA  is  proposing  that  the  30-day 
temporary  provision  at  §761. 65(c)(1)  be 
extended  to  hquids  at  500  ppm  or 
greater,  provided  an  SPCC  Plan  is  in 
place  and  tlie  liquid  waste  is  in 
stationary  bulk  storage  tanks  (excluding 
rolling  stock  such  as,  but  not  limited  to. 
tanker  trucks)  or  DOT  specification 
containers. 

5.  Storage  of  large  PCB  Capacitors 
and  PCB-Contaminated  equipment  on 
pallets  next  to  a  qualified  storage  area. 
The  storage  for  disposal  of  non-leaking 
and  structurally  undamaged  Large  High 
Voltage  capacitors  and  PCB- 
Contaminated  Transformers  on  pallets 
next  to  qualified  storage  areas  was 
permitted  until  January  1, 1983,  under 
the  May  31, 1979,  PCB  rule  (formerly  40 
CFR  761.42(c)(2)).  This  provision  was 
designed  to  relieve  the  burden  on  PCB 
storage  facilities  imtil  EPA-approved 
incineration  facilities  were 
commercially  available. 

In  light  of  the  fact  that  EPA  was 
initiating  an  accelerated  phaseout  of 
Large  PCB  Capacitors  (Final  Electrical 
Equipment  Use  Rule,  August ^25, 1982, 
47  FR  37342),  EPA  recognized  that  there 
would  be  a  need  for  additional  storage 
space  for  this  type  of  equipment. 
Therefore,  temporary  storage  for 
disposal  was  allowed  indefinitely  after 
January  1, 1983,  on  pallets  next  to  a 
qualified  storage  facility  for  PCB- 
Contaminated  Electrical  Equipment  and 
PCB  Large  High  Voltage  Capacitors 
(§761.65(c)(2)). 

In  today's  proposal,  EPA  is  proposing 
to  delete  §761. 65(c)(2)  from  the  PCB 
regulations  since  the  October  1, 1988 
phaseout  date  (§761.30(1)(1))  for  most 
uses  of  PCB  Large  High  Voltage 
Capacitors  has  passed  and  there  should 
no  longer  be  a  need  for  additional 
storage  space  for  this  type  of  equipment. 
In  addition,  EPA  does  not  believe  that 
this  provision  is  needed  .'or  PCB- 
Contaminated  Electrical  Equipment 
because  this  equipment  is  typically 
drained  prior  to  disposal  and  the 
drained  hull  or  carcass  is  not  subject  to 
the  storage  for  disposal  provisions  of 
§761.65. 

The  current  PCB  regulations  do  not 
prohibit  expansion  of  the  storage 
capacity  of  a  given  storage  area  as  long 
as,  in  the  case  of  commercial  storage 
facilities,  the  closure  plan,  and  financial 
assurance  mechanisms  are  also  adjusted 
to  reflect  the  increased  amount  of  waste 
stored  at  the  facility.  EPA  believes  that 
the  deletion  of  this  provision  for  storage 
on  pallets  next  to  a  qualified  storage 
area  will  not  result  in  undue  hardships 
on  existing  storage  facilities. 

EPA  is  soliciting  comments  on  the 
appropriateness  of  deleting  this 
provision  and  also  seeks  information 
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from  storers  of  PCB  waste  as  to  whether 
they  are  cunmitly  utilizing  the 
provisions  of  §761 .65(c)(2). 

6.  Alternate  storage  of  PCBs.  EPA  is 
proposing  a  modification  at 

§761. 65(b)(2)  to  the  storage 
requirements  to  allow  the  storage  of 
PCBs  and  PCB  Items  designated  for 
disposal  in  waste  management  units 
permitted  by  EPA  under  section  3004  of 
RCRA  or  by  a  State  authorized  under 
section  3006  of  RCRA  to  manage 
hazardous  waste  in  containers.  This 
proposal  would  also  allow  the  storage  in 
units  otherwise  regulated  by  a  State 
under  a  TSCA  look-alike  law  or 
approved  as  part  of  a  PCB  disposal 
approval.  EPA  believes  that  the  RCRA 
requirements  for  permitted  container 
storage  units  provide  an  equal  level  of 
protection  to  the  TSCA  requirements, 
and  preclude  an  tmreasonable  risk  of 
injury  from  PCBs  (i.e.,  recordkeeping, 
waste  tracking,  secondary  contaiimient. 
monitoring  for  leaks,  inspections,  and 
financial  assurance  and  closure 
requirements).  Tliis  proposal  does  not 
extend  to  umts  operating  in  interim 
status  tmder  RCRA.  All  other 
requirements  for  PCB  wastes,  including 
but  not  limited  to  containerization, 
marking,  recordkeeping,  manifesting, 
and  spill  cleanup  would  continue  to 
apply.  Any  PCBs  or  PCB  Items  that  are 
ciurently  required  to  be  stored  in 
compliance  with  40  CFR  761.65(bKl) 
would  be  eligible.  PCBs,  especially  large 
'  volimie  wastes,  which  would  otherwise 
be  required  to  be  stored  in  compliance 
with  this  section  could  be  stored  instead 
imder  the  terms  and  conditions  of  a  PCB 
disposal  approval.  It  may  not  be  feasible 
or  desirable  to  construct  a  PCB  storage 
area  where  large  volumes  of  PCB 
remediation  wastes  or  PCB  Items  are 
concerned.  EPA  views  storage  and 
disposal  of  PCS  wastes  as  a  continuimi 
and  believes  this  issue  of  storage  of  large 
voliune  wastes  is  best  addressed  on  a 
case-by-case  basis  through  the  PCB 
approval  or  other  permitting  process. 
However,  anyone  subject  to  the  PCB 
storage  requirements  could  choose  to 
follow  §761.65(b)(l)  and  not  avail 
themselves  of  these  other  options. 

7.  Storage  requirements  for  PCB 
Article  Containers.  Under  §761.65(c)(5), 
PCB  Articles  and  PCB  Containers  are 
required  to  be  chendced  periodically  for 
leaks,  and  §761:65  (c)(8)  requires  that 
they  be  dated  when  they  are  placed  into 
storage.  By  not  includinig  PCB  Article 
Containers  in  §761.65(c)(5)  and  (c)(8),  a 
loophole  exists  that  allows  a  storage 
unit  owner  to  omit  dating  and 
inspecting  these  containers  and  to 
circumvent  the  1-year  time  limit  for 
storage  and  disposal  requirement. 
Therefore,  EPA  is  proposing  to  correct 


this  oversi^t  by  replacing  the  phrase 
"PCB  Articles  and  PCB  Containers" 
writh  "PCB  Items"  wherever  it  occurs  in 
§761 .65(c)(5)  and  (c)(8). 

B.  Recordkeeping  requirements  for 
storage  unit  operators.  Certain 
additional  recordkeeping  requirements 
for  storage  imit  operators  are  being 
proposed  under  §761. 180(a)(1)  and 
(b)(1).  The  first  addition  would  be  to 
require  the  operator  to  maintain  a  record 
of  the  inspections  for  leaks,  and 
cleanups,  that  must  be  performed  under 
§761.65(cK5).  Currently,  EPA  inspectors 
have  no  way  to  verify  that  imit  operators 
are  complying  with  these  requirements. 

In  addition,  EPA  is  proposing  that 
storage  unit  operators  keep  an  up-to- 
date  written  inventory  or  log  of  what 
they  are  currently  holding  in  their  unit. 
The  aimual  log  requires  similar 
information:  but  since  it  is  an  annual 
siunmaiy.  it  does  not  reflect  what  is 
actually  in  a  unit  on  a  given  day  and 
thus  is  of  no  assistance  to  an  EPA 
inspector  performing  a  site  inspection. 
Although  this  would  be  an  ad(fitional 
recordkeeping  requirement,  EPA 
believes  that  it  would  not  place  any 
additional  burden  on  unit  operations. 
EPA  believes  that  most  operators 
maintain  some  sort  of  inventory; 
maintenance  of  such  is  almost  a    . 
necessity  to  properly  manage  a  facility, 
as  well  as  to  ensure  compliance  with  the 
1-year  time  limit  for  storage  and 
disposal  deadline,  and  to  collect  data  for 
the  aimual  log.  Allowing  EPA  inspectors 
access  to  this  inventory  would  greatly 
facilitate  on-site  inspections, 
particulariy  at  larger  facilities.  Also, 
since  the  piirpose  of  this  inventory  is  to 
facilitate  on-site  inspections,  EPA  is 
requiring  that  the  inventory  be 
maintained  on-site  at  the  storage  unit, 
rather  than  at  a  central  facility.  This 
requirement  to  maintnin  the  inventory 
on-site  applies  only  to  this  inventory, 
and  affects  no  other  portion  on  the 
annual  records. 

9.  Revision  to  storage  unit  criteria. 
Proposed  §761.65(b)(l)(iv)  would  reflect 
the  proposed  definition  of  "Porous 
surface"  found  at  §761.3.  This  proposed 
definition  includes  concrete  and  cement 
within  the  definition  of  "Porous 
surface."  The  reference  to  Portland 
cement  or  concrete  in  §761.65(b)(l)(iv) 
as  impervious  would  be  inconsistent 
with  the  proposed  definition  of  "Porous 
surface."  The  references  to  Portland 
cement  and  concrete  would  not  be 
deleted,  hovrever,  from  §76l.65(b)(lKiv) 
because  this  would  create  a  situation 
where  all  existing  storage  xmits  that 
have  used  Portland  cement  or  concrete 
would  be  out  of  compliance.  Therefore, 
the  references  have  remained,  albeit 
parenthetically,  to  Portland  cement  or 


concrete  as  acceptable.  EPA  would 
recommend,  however,  that  nonporous 
surfaces  be  used  for  curbing  and 
flooring  for  storage  units  since  cleanup 
of  nonporous  surfaces  is  easier  and  less 
costly. 

H.  ASTM  Refaences 

EPA  has  incorporated  by  reference 
several  test  standards  developed  by  the 
American  Society  for  Testing  and 
Materials  (ASTM)  which  describe 
various  testing  and  sampling  procedures 
for  conductmg  PCB  analyses.  These 
standards  are  referenced  throughout  40 
CFR  part  761,  and  a  listing  of  the 
applicable  test  methods  can  be  found  in 
the  back  of  the  CFR  under  the  heading 
"Material  Approved  fpr  Incorporation 
by  Reference;"  40  CFR  chapter  I  (parts 
761,  763)— Subchapter  R— Toxic 
Substances  Control  Act,  Environmental 
Protection  Agency. 

EPA  published  a  final  rule  on  April 
16, 1992.  which  updated  the  fisting  of 
the  ASTM  test  standards  incorporated 
by  reference  in  the  PCB  regulations.  In 
that  rule.  EPA  indicated  that  copies  of 
ASTM  standards  were  available  for 
inspection  and  copying  at  the  TSCA 
Public  Reading  Room.  This  notation  is 
also  included  at  §761.19  which  states: 
"Copies  of  the  incorporated  material 
may  be  obtained  &Dm  the  TSCA  Public 
Docket  Office  (7407)  Rm.  B-607, 
Northeast  Mall.  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460,  or  fit)m  the 
American  Society  for  Testing  and 
Materials  (ASTM),  1916  Race  Street. 
Philadelphia.  PA  19103."  On  May  21. 
1992.  ASTM  contacted  EPA  and 
requested  that  the  Agency  either 
produce  a  copy  of  an  existing  agreement 
that  grants  EPA  permission  to  reproduce 
ASTM  standards  (i.e.,  copyrighted 
material)  or  refrain  fit>m  makLig  further 
copies  until  permission  is  granted. 

While  EPA  does  not  believe  that 
copyright  law  prohibits  the  cop>-ing  of 
copyrighted  materials  that  are  part  of  a 
statute  or  r^ulation.  EPA  has  offered  to 
refer  requests  for  copies  of  the  ASTM 
standards  to  ASTM.  EPA's  offer, 
however,  makes  clear  that  EPA  will 
continue  to  satisfy  requests  for  these 
documents  under  the  Freedom  of 
Information  Act  Tlierefore,  in  today's 
notice,  EPA  is  proposing  to  modify  the 
regulatory  text  at  §761.19. 

EPA  also  received  one  comment 
reminding  the  Agency  of  an  earUer 
commitment  to  propose  the  addition  of 
ASTM  Method  I>-4059,  "Standard 
Method  for  Anal5rsis  of  Polychlorinated 
Biphenyls  in  Insulating  Liquids  by  Gas 
Cluomatography,"  which  ASTM  has 
validated  through  a  series  of  round 
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robin  tests,  to  the  list  of  references. 
Copies  of  ih»  test  method.  ASTM  D- 
4059,  are  available  for  public  inspection 
at  the  TSCA  Nonconfidential 
Information  Center  (7407).  Office  of 
Pollution  Prevention  and  Toxics,  Rm. 
B-607,  Northeast  Mall,  at  the  address 
listed  earlier  in  this  notice.  Copies  of  the 
standard  are  available  from  the  ASTM. 
1916  Race  Street,  Philadelphia.  PA 
19103.  Instead  of  incorporating  this 
standard,  EPA  proposes  adding 
$§761.60(g)(l)(iU)  and  (2)(iii)  to  identify 
ASTM  D-4059  and  other  applicable 
EPA  procedures  as  standards  that  can  be 
used  for  the  analysis  of  PCBs  when 
using  gas  chromatography.  Comments 
are  invited  on  whether  the  PCB 
regulations  at  40  CFR  part  761  should  be 
amended  to  include  this  procedure. 

/.  Manufacture  of  PCBs  for  Disposal - 
Related  Studies 

EPA  received  comments  that  the 
current  regulatory  requirement  to  obtain 
a  rearch  and  development  (R&D) 
approval  (§§761. 60(e)  and  (i)  and 
§761. 70(a)  and  (b))  limits  innovative 
development  of  effective  remediation 
technologies  such  as  identifying 
biological  and  other  innovative 
processes  that  destroy  or  contain  PCBs, 
developing  technologies  that  can 
enhance  those  processes,  finding 
methods  of  separating  PCB 
contaminants  from  other  media,  and 
identifying  contaminants  present  in 
environmental  samples  so  that 
appropriate  remediation  techniques  may 
be  selected  and  applied.  A  comment 
was  submitted  for  EPA's  consideration 
citing  as  rationale  for  a  change  the 
regulation's  inflexible  and  harmful 
effects  on  international  scientific 
exchange  and  U.S.  competitive/ 
technological  advancement. 

The  copnmenter  included  a  suggestion 
that  EPA  eliminate  the  requirement  to 
obtain  a  R&O  approval  for  research  into 
the  disposal  of  PCBs,  allow  the 
manufactiue  of  13.23  lbs.  of  PCBs  per 
facility  annually,  and  eliminate 
restrictions  placed  on  the  import/export 
of  PCBs.  The  comment  would  require 
notification  of  the  Regional 
Administrator  of  the  faciUty's  site,  the 
amount  of  PCBs  to  be  handled,  whether 
R&D  activities  were  laboratory  scale  or 
not,  and  whether  PCBs  would  be 
manufactured.  Additionally,  the 
principal  researcher  would  be  required 
to  certify  that  the  R&D  facility  would  be 
in  compliance  with  the  terms  of  the  PCB 
regulations.  Other  features  of  the 
comment  included  storage  of  materials 
pursuant  to  the  requirements  at 
§761. 65(b)  and  (c).  labelling  the  work 
areas  with  the  ML  mark,  maintenance  of 
a  log  covering  materials  received  and 
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shipped  te.g.,  date,  source,  PCB  weight, 
media),  I  ompliance  with  OSHA 
laboratory  and  recognized  research 
practice^,  disposal  of  materials  within  1 
year  of  completion  of  the  R&D  activity, 
and  a  pr  tvision  that  the  Regional 
Adminia  trator  coiUd  terminate  the  R&D 
activitiei  if  a  determination  could  be 
made  thi  it  the  PCB  regulations  had  been 
violated  or  that  bona  fide  R&D  activities 
were  nol  being  conducted  at  the  facility. 
Finally,  he  material  would  be  shipped 
in  comp  iance  with  DOT  regulations,  or 
if  applic  ible,  the  laws  of  a  foreign 
nation. 

The  pi  itential  quantity  of  PCBs  the 
commer  t  would  allow  each  R&D  faciUty 
to  manu  act^re  (i.e.,  0.5  kilograms 
within  3  3  days,  or  roughly  13.23  pounds 
per  year  per  facility)  is  of  particular 
concern  to  the  Agency.  EPA  recognizes 
the  publ  c  policy  importance  of  PCB 
research^  however,  there  is  a  need  to 
maintaii  a  certain  level  of  control  over 
the  man  ifactiue  of  PCBs  for  R&D 
activitie  ;.  Further,  as  more  countries 
ratify  in  emational  agreements  to 
control  \  le  movement  of  PCBs  across 
their  boi  ders,  it  would  be  inappropriate 
for  the  I  nited  States  to  establish  a  rule 
or  polic; '  that  wovdd  allow  the 
indiscrii  ninate  transboiuidary 
movement  of  PCBs. 

EPA  h  as  considered  the  commenter's 
proposa  and  in  §761. 80(e)  is  proposing 
to  grant  i  class  exemption  to  all  R&D 
facilitie;  to  manufacture  (including 
import)  PCBs  solely  for  the  facility's 
own  resi  jarch  for  the  development  of 
PCB  dis  )osal  technologies,  but  not  for 
purpose  i  of  distributing  in  commerce 
the  PCB  5  that  are  manufactured.  For 
purpose  s  of  this  rulemaking  provision, 
use  "so  sly  in  a  facility's  own  research" 
would  I  lean  use  by  the  manufacturer  or 
one  of  i  s  wholly  owned  subsidiaries 
conduci  ing  disposal-related  research 
anddev  slopment.  All  PCBs  and 
materia  s  containing  PCBs,  regardless  of 
concent  :^tion,  resulting  from  the 
conduci  of  disposal-related  studies, 
would  be  required  to  be  decontaminated 
or  disposed  of  pursuant  to  the  original 
PCB  concentration.  EPA  proposes  to 
limit  PC  B  manufacturing,  including 
import,  activities  to  no  more  than  454 
grams  (( ir  1  pound)  of  PCBs  per  year. 
Since  P  IBs  are  generally  used  in 
extreme  ly  small  quantities  (i.e., 
microgi  mis)  during  R&D  activities,  EPA 
believei ,  based  on  its  experience  in 
issuing  l&D  approvals,  Uiat  an  annual 
limitatii  tn  on  die  manufactiue  of  PCBs 
at  no  mi  )re  than  1  poimd  for  each  R&D 
faciUty  ihould  be  adequate.  Individuals 
wishing  to  exceed  this  amoimt  would  be 
required  to  submit  a  petition  pursuant 
to  TSCA  section  6(e)(3)(B)  and  the 
interim  procedural  rules  at  40  CFR  part 


UMI 


750.  Likewise.  EPA  is  proposing  to  grant 
a  class  exemption  at  §761. 80(g)  to 
allows  the  processing  and  distribution 
in  commerce  of  PCBs  for  the  purpose  of 
exporting  PCBs  for  research  and 
development. 

To  be  included  in  the  class  * 

exemption,  a  petition  for  an  exemption 
from  the  manufacturing  prohibitions 
would  have  to  be  received  by  EPA 
within  60  days  of  the  effective  date  of 
the  final  rule  or  60  days  prior  to 
engaging  in  this  activity.  Renewals  of  or 
modifications  to  the  petition  would  be 
required  annually  pursuant  to  the 
interim  procedures  for  manufacturing 
exemptions  at  §750.11(e)(l),  as  finalized 
in  the  Federal  Register  of  April  11, 1994 
(59  FR  16991).  In  order  to  reduce  the 
paperwork  burden  of  the  renewal 
process  for  the  class,  EPA  would  deem 
a  properly  filed  request  for  a  renewal  of 
the  exemption  by  any  member  of  the 
class  as  a  renewal  request  for  the  entire 
class.  In  addition,  to  ensure  the 
manufacture  of  PCBs  is  being  conducted 
for  purposes  of  research  and 
development  into  the  disposal  of  PCBs, 
EPA  is  proposing  that  the  Regional 
Administrator  be  notified  in  writing  30 
days  prior  to  the  commencement  of  R&D 
activities  that  require  the  manufacture 
of  PCBs.  However,  this  notification 
would  not  be  required  if  an  individual 
has  obtained  a  PCB  R&D  approval  from 
EPA  pursuant  to  §§761.60(a).  (i)(2),  and 
§§761. 70(a)  or  761.70(b)  and  the 
approval  contains  a  provision  regarding  . 
the  manufactiu-e  of  PCBs. 

In  granting  an  exeinption  under 
section  6(e)(3)(B)  of  TSCA.  a 
demonstration  must  be  made  that  there 
is  no  uiueasonable  risk  of  injury  to 
health  or  the  environment  associated 
with  the  exempted  activity  and  that 
good  faith  efforts  have  been  conducted 
to  find  a  substitute  for  PCBs. 

OSHA  regulates  workplace  safety  in 
laboratories  under  29  CFR  1910.1450. 
These  regulations  define  "laboratory"  as 
"a  facility  where  the  'laboratory  use  of 
hazardous  chemicals'  occurs.  It  is  a 
workplace  where  relatively  small 
quantities  of  hazardous  chemicals  are 
used  on  a  non-production  basis." 
"Laboratory  scale"  means  "work  with 
substances  in  which  the  containers  used 
for  reactions,  transfers,  and  other 
handling  of  substances  are  designed  to 
be  easily  and  safely  manipulated  by  one 
person."  "Laboratory  scale"  excludes 
those  workplaces  whose  function  is  to 
provide  commercial  quantities  of 
materials.     

Under  29  CFR  1910.1450.  an 
employer,  among  other  requirements, 
must  develop  and  carry  out  the 
provisions  of  a  written  Chemical 
Hygiene  Plan  for  employees  working  in 


laboratories.  Appendix  A  of  that  section 
is  non-mandatory,  but  provides 
guidance  to  assist  employers.  The 
guidance  in  Appendix  A  was  extracted 
&x)m  "Prudent  Practices  for  Handling 
Hazardous  Chemicals  in  Laboratories." 
which  is  available  from  the  National 
Academy  Press.  2101  Constitution 
Avenue,  NW..  Washington,  DC  20418, 

"Prudent  Practices"  is  cited  in  the 
OSHA  regulations  because  of  its  wide 
distribution  and  acceptance  and  because 
of  its  preparation  by  members  of  the 
laboratory  commxmity  through  the 
sponsorship  of  the  National  Research 
Council.  "Prudent  Practices"  deals  with 
both  safety  and  chemical  hazards,  while 
the  OSHA  laboratory  standard  is 
concerned  primarily  with  chemical 
hazards. 

EPA  believes  that  the  limited 
manufacture  (i.e.,  1  pound  or  less  of 
PCBs)  and  use  of  PCBs  in  conducting 
research  pursuant  to  the  OSHA 
workplace  safety  requirements  would 
not  result  in  an  environmental  release  of 
PCBs  or  risks  of  exposure  to  PCBs  due 
to  the  highly  trained  nature  of 
laboratory  workers  and  scientists,  the 
limitation  on'the  volume  of  production, 
and  the  current  marking  regulations  that 
require  containers  be  labelled  as 
containing  PCBs.  Instrumentation 
contaminated  with  PCBs  would  be 
required  to  be  decontaminated  in 
accordance  with  ciurent  requirements  at 
§761.79,  using  a  triple  rinse  procedure 
in  which  each  rinse  is  10  percent  or 
greater  of  the  volume  of  the  container, 
or  disposed  of  pursuant  to  the 
regulations  at  40  CFR  761.60.  Fmally, 
all  wastes,  including  diluted  PCB 
materials  and  any  PCB  residues  or  other 
contaminated  media,  would  be  subject 
to  the  1-year  time  limit  for  storage  and 
disposal  requirements  at  §761.65  and 
§761.60  and  the  manifesting 
requirements  at  §761.207  et  seq. 

The  good  faith  efforts  finding  does  not 
apply  because  other  chemicals  cannot 
be  substituted  in  toxicological, 
environmental  or  analytical  testine  for 
PCBs. 

The  Agency  solicits  comments  on  its 
proposal  to  establish  a  class  exemption 
that  authorizes  the  limited  manufacture, 
or  import,  of  PCBs  for  use  in  one's  own 
research  for  the  purpose  of  conducting 
disposal-related  studies. 

/.  PCB  Samples  and  Standards 

EPA  has  received  a  number  of 
inquiries  as  to  whether  "roimd  robin" 
^analytical  exercises  or  inter-laboratory 
studies  require  exemptions  from  the  ban 
on  the  distribution  of  PCBs.  EPA's 
response  has  been  that  these  exercises 
may  be  exempt  if  they  meet  the 
requirements  of  the  current  provision  at 


§761.80(g].  These  kinds  of  activities  are 
normally  conducted  as  quality 
assurance  measiues  to  test  or  verify  a 
laboratory's  performance  using  a  given 
chemical  analjrsis  methodology. 

In  authorizing  the  processing  and 
distribution  in  commerce  of  small 
quantities  of  PCBs  for  research  and 
development  in  1984,  EPA  was 
addressing  the  need  to  process  and 
distribute  in  commerce  PCBs  for 
activities  such  as  toxicological  and 
environmental  testing  and  analytical 
testing  that  include  analyzing  and 
monitoring  PCBs  in  the  air,  soil,  surface 
waters,  and  sediments;  conducting 
bioassays  and  toxicological  studies;  and 
producing  reference  standards  for 
identifying  PCBs  using  gas  . 
chromatography  (49  FR  28162.  July  10, 
1984).  "Small  quantities  for  research 
and  development"  is  ourently  defined 
at  §761.3  as  "any  quantity  of  PCBs  (1) 
that  is  originally  packaged  in  one  or 
more  hermetically  sealed  containers  of  a 
volume  of  no  more  than  five  (5.0) 
milliliters,  and  (2)  that  is  used  only  for 
purposes  of  scientific  experimentation 
or  analysis,  or  chemical  research  on,  or 
analysis  of.  PCBs,  but  not  for  research  or 
analysis  for  the  development  of  a  PCB 
product." 

EPA  intends  to  retain  the  class 
exemption  at  §761. 80(g)  so  that  these 
activities  may  be  continued  without 
disruption.  So  as  not  to  change  the 
scope  of  the  class  exemption  at 
§761.80(g),  EPA  proposes  to  modify 
§761.80(g)  by  adding  to  it  the  criteria 
currently  found  at  §761.3  in  the 
definition  of  small  quantities  for 
research  and  development.  Further.  EPA 
is  proposing,  for  purposes  of 
consistency,  to  modify  the  provision  at 
§761.80(o)  that  addresses  the  renewal 
requirements  for  the  class  exemption  at 
§761.80(g).  Under  current  section 
§761.80(g)(2),  any  person  or  company 
covered  by  the  class  exemption  who 
expects  to  exceed  the  limitation  on  the 
amount  of  PCBs  that  may  be  processed 
or  distributed  in  commerce  in  1  year 
(100  grams  or  0.22  pound)  must  report 
to  (i.e.,  petition)  EPA,  identifying  the 
sites  of  PCB  activities  and  the  quantity 
of  PCBs  to  be  processed  or  distributed 
in  commerce  pursuant  to  §761. 80(g)(2). 
EPA  is  proposing  to  modify  §761.80(o) 
to  clarify  that  activities  being  conducted 
under  the  class  exemption  may  be 
continued  only  when  the  activities 
conform  to  the  provision  at  §761. 80(g). 
To  increase  the  quantities  of  PCBs  that 
are  processed  or  distributed  at 
§761.80(g)(2),  individuals  must  submit  a 
written  request  to  the  Director,  CMD  for 
approval  to  exceed  the  100  grams  limit 
prior  to  engaging  in  the  activity.  Each 
request  must  include  a  justification  for 


the  increase.  Any  increase  granted  will 
be  in  writing  and  will  extend  only  for 
the  time  remaining  in  a  specific 
exemption  year. 

EPA  also  recognizes  that  some 
laboratories  may  work  with  amounts  of 
media  containing  PCBs  that  are  needed 
for  chemical  analysis  procedures  at 
required  quantitation  levels  and  which 
will  not  fit  into  5.0  milliliter 
hermetically  sealed  vials.  For  example, 
many  non-academic  research  scenarios 
require  the  use  of  contaminated  media 
to  conduct  chemical  analyses:  to 
conduct  health  and  environmental 
studies;  and  as  quality  assurance 
samples  for  evaluating  innovative 
disposal  technologies.  Increasing  efforts 
are  being  devoted  to  remediating  PCB 
contamination,  whether  under  TSCA  or 
some  other  environmental  statute.  As  a 
result,  the  use  of  media  containing  PCBs 
as  quality  assurance  environmental 
samples  plays  a  much  larger  role  in  the 
disposal  universe  than  it  did  initially. 
Today,  environmental  samples 
containing  PCBs  are  required  and  are 
used  in  conducting  research  activities  to 
determine  toxicity,  health, 
environmental,  and  other  effects.  The 
Agency's  intent  in  proposing  to  broaden 
the  use  authorization  at  §761.30(j)  and 
to  add  a  class  exemption  for  processors 
and  distributors  of  media  containing 
PCBs  at  §761.80(i)  is  to  promote 
required  testing  for  toxicity  and  health 
effects  which  may  be  used  in  setting 
risk-based  cleanup  levels  at  PCB 
remediation  sites. 

1.  Use  authorization.  Under  the 
current  §761.30(j),  PCBs  may  be  used  in 
small  quantities  for  research  and 
development.  That  term  is  narrowly 
defined  at  §761.3.  PCB  uses  not 
compatible  with  the  limitations 
established  by  that  definition  can  only 
be  authorized  through  rulemaking  or  a 
disposal  approval  under  §§761. 60(e). 
761.60(i)(2),  or  761.70(a)  and  (b),  if  the 
PCBs  are  to  be  used  in  conjimction  with 
developing  disposal  technologies.  This 
proposal  would  delete  the  definition  of 
"small  quantities  for  research  and 
development"  and  would  modify 
§761.30(j)  to  allow  the  use  for  research 
and  development  of  PCBs  in  organic 
liquids  and  contaminated  media  other 
than  organic  liquids  which  did  not 
exceed  the  proposed  material 
limitations.  This  change  would 
eliminate  the  time-consuming  process  of 
obtaining  an  approval  or  awaiting 
regulatory  changes  for  the  use  of  PCBs 
when  conducting  tests  to  determine 
toxicity,  health,  environmental,  and 
other  effects. 

Under  proposed  §761.30(j), 
permissible  research  and  development 
activities  would  include,  but  not  be 
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limited  to,  scientific  experimentation  or 
diemical  research  on  PCBs,  and  the 
chemical  analysis  of  PCBs  and  testing  to 
determine:  biochemical  transport 
processes;  environmental  transport 
processes:  the  eflects  of  PCBs  on  aquatic 
and  terrestrial  environments;  and  the 
health  effects  of  PCBs  such  as  general 
toxicity,  subchronic  toxicity,  chronic 
toxicity,  specific  organ/tissue  toxicity, 
neurotoxicity,  genetic  toxicity,  and 
metabolic  products.  However, 
permissible  research  and  development 
activities  would  not  include  research  or 
analysis  for  the  development  of  a  PCB 
product.  This  section  would  allow  the 
continued  use  of  PCBs  in  limited 
quantities  for  research  and  development 
provided  the  PCBs  were  originally 
packaged  in  hermetically  sealed 
containers  no  larger  than  5  milliliters,  or 
as  samples  of  environmental  media 
containing  PCBs  in  containers  larger 
than  5  miUiUters  that  had  been 
packaged  pursuant  to  the  DOT 
performance  standards  at  49  CFR  parts 
171-180  when  the  following 
requirements  were  met: 

(a)  The  Regional  Administrator  was 
notified  in  writing  30  days  prior  to  the 
commencement  of  any  R&D  activity 
authorized  under  this  section. 
Notifications  would  have  to  include 
information  which  identifies  the  sites  of 
PCB  R&D  activities,  the  quantity  of  PCBs 
to  be  used,  the  type  of  R&D  process  to 
be  used,  the  kind  of  material  being 
treated,  and  includes  an  estimate  of  the 
duration  of  the  PCB  activity. 

(b)  No  more  than  100  grams  of  pure 
PCBs  could  be  used  annually  at  a 
facihty. 

(c)  All  PCB  wastes  (e.g.,  spent 
laboratory  samples,  residuals,  unused 
samples,  contaminated  media/ 
instrumentation,  clothing,  etc.)  would 
have  to  be  stored  in  a  imit  that  complies 
with  the  storage  requirements  of 

§761 .65(b). 

(d)  Manifests  were  used  for  all  R&D 
PCB  wastes  being  transported  from  the 
R&D  facility  to  a  storage  and/or  disposal 
facility. 

(e)  Requests  would  have  to  be 
submitted  in  writing  to  the  Regional 
Administrator  for  approval  to  exceed 


the  100  gi  mis  in  total  weight  of  piue 
PCB  limit  ition  for  use  in  non-disposal 
PCB  research  and  development 
activities.  Such  requests  would  have  to 
provide  a  justification  for  the  additional 
quantity  deeded,  as  well  as  specify  the 
quantity  ai  PCBs  that  would  be  needed. 
The  approval  would  be  in  writing, 
signed  byithe  Regional  Administrator, 
and  inclufie  all  requirements  that  would 
be  applicable  to  the  R&D  activity. 

All  R&O  facilities  would  have  to 
comply  wiith  the  applicable  storage  and 
disposal  i^quirements  of  subpart  D,  and 
applicable  Federal,  State,  and  local  laws 
and  regulations.  The  requirements  at 
§761.207  to  manifest  PCB  waste  at 
concentr^ons  of  50  ppm  or  greater 
would  na|  apply  to  PCS  samples  taken 
from  any  PCB  waste  and  sent  off-site  to 
be  used  for  research  and  development 
under  proposed  §761.30(j).  In  addition, 
all  PCB  vjastes  would  be  subject  to  the 
1-year  time  limit  for  storage  and 
disposal  ^quirements  at  §761.65. 

This  proposal  would  create  a 
distinction  between  PCB  wastes  that  a 
gcnerat  on  decides  to  place  into  storage 
or  send  tq  a  disposal  facility  for  final 
disposal,  {to  which  manifesting 
requirements  would  still  apply,  and 
PCB  samtles  that  remain  in  use  for 
quantitative  analysis  of  constituents  in 
the  samples  and  PCBs  which  are  sent  for 
treatability  or  other  limited  research  and 
developiient  for  PCB  disposal  activities, 
such  as,  I  laterials  containing  ^50  ppm 
PCBs  as  t  result  of  a  spill.  Samples  of 
materials  containing  PCBs  and  meeting 
the  requi  ■ements  of  the  proposed 
revised  u  se  authorization  would  be 
considen  d  "PCB  materials  in  use"  and 
not  PCB  1  wastes.  Manifests  would  not  be 
required  ;o  return  unused  samples 
under  §7  )1.3G(j),  or  untreated  samples 
under  §7  >1.60(j),  to  the  site  of 
generatio  a,  such  as  a  Superfund 
remediat  on  site,  or  under  the 
provisioi  s  of  proposed  §761.77, 
Coordina  ted  Approval.  (See  Unit  UI.K. 
of  this  pi  Bamble  for  a  discussion  of  the 
Coordina  ted  Approval.)  However,  spent 
laboratoi  y  or  R&D  samples  could  not  be 
placed  back  in  use  after  completion  of 
the  studv.  Materials  not  returned  to  the 


site  of  generation  would  then  be 
considered  wastes  and  would  be 
required  to  be  disposed  of  pursuant  to 
the  provisions  at  §761.60.  bidividuals 
handling  waste  that  had  been 
subsequently  placed  into  storage  for 
disposal  or  shipped  to  a  disposal  facility 
would  again  be  subject  to  the 
notification  and  manifesting 
requirements  of  subpart  K. 

EPA  dso  received  a  proposal 
regarding  research  and  development 
activities  in  which  the  commenter 
questioned  why  regulatory  approval  is 
required  for  PCB  R&D  activities  when 
no  such  impediment  is  imposed  on 
facilities  that  are  engaged  in  research 
involving  nevirotoxins,  bioactive  micro- 
organisms, and  highly  radioactive 
substances.  Proposed  changes  in 
§761.30(j)  would  make  it  clear  that  EPA 
has  interpreted  that  research  on  the 
physical  properties,  chemical 
properties,  chemical  analysis,  toxicity, 
health  effects,  and  environmental  effects 
of  PCBs  falls  under  the  use 
authorization  in  that  paragraph. 
Treatability  research  on  the  disposal  of 
any  kind  of  PCB  waste,  using  any  kind 
of  disposal  technology,  including  the 
use  of  microorganisms  to  degrade, 
destroy,  or  chemically  alter  PCBs,  falls 
under  disposal  and  not  use,  and  is  being 
addressed  in  the  new  proposed 
§761.60(j).  Facilities  that  conduct 
treatability  research  or  R&D  into  PCB 
disposal  would  have  to  comply  with 
applicable  notification  requirements  of 
subpart  K,  the  storage  and  disposal 
requirements  of  subpart  D,  and 
applicable  Federal,  State,  and  local  laws 
and  regulations.  To  comply  with  the 
notification  requirements  of  §761.205, 
the  facility  would  have  to  notify  EPA 
using  EPA  Form  7710-53.  "Notification 
of  PCB  Activity".  (For  the  reader's 
convenience,  a  copy  of  the  draft  revised 
form  is  inserted  in  this  part  of  the 
preamble;  when  the  rule  becomes 
effective,  the  final  version  may  be  used 
to  notify  EPA  of  PCB  waste  handhng 
activities.  The  form  will  not  appear  in 
the  codified  text.) 
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«>EFA 


United  States 

Environmental  Protection  Agency 

Washington,  DC  20460 


Return  To: 


Notification  of  PCB  Activity 


Form  Approved 
0MB  No.  2070.0112 
Approval  Expvae  2-28-96 


Operations  Branch  (7404) 

Office  of  Pollution,  Prevention  &  Toxics 

U.S.  Environmental  Protection  Agency 

401  M.  Street,  S.W. 

Washington,  DC  20460 


1 .  Name  of  Facility 


For  Official  Use  Only 


TSCA  PCB  ID  Number 


Name  of  flwner  Facility 


3.  FacHiry  Mailing  Address  fstrmcrpoeet.  Ciry.  saw.  «  Ze  coan 


2.  EPA  Identification  Number 
KHAJ 


4.  Location  of  Facility  Ms  snn  c<f>.  stmt.  «  i»i  coan 


5  Installation  Contact  Wa/ne  antf  TithI 


Telephone  Number  (Ana  Code  and  Number) 


7.  Certification 


6.  Type  of  PCB  Activitv  IMark  'X'  in  appropriate  box.   See  instrucrionsi 

|_J   *•  Genwator  with  or<site    LJ    B.  Storer  (Commericial) 
norage  facility 

LJ   C.Tfiiwpoftef  [J    D.  R&D  /  Treatability 

I      I    E.  Approved  Dicposer       |      |    F 


.  Industrial  Furnace  / 
High  Efficiency  Boiler 


Under  Civil  and  criminal  penalties  of  law  for  the  making  or  submission  of  false  or  fraudulent  statpmpnt«  n, 

'^^^^^n^iTnn^l'^i^-^-^-  ^9^'  ""'^  ^  ^  ^S"^-  ^^l  5h  I  Certify  that  the  XZZncS.ne^^^^^        ° 
Hornmon^^o,^  this  document  IS  true,  accurate,  and  complete.  As  to  the  identified  section(s)  of  this 
document  for  which  I  cannot  personally  verify  truth  and  accuracy,  I  certify  as  a  company  official  having 

th?t  S^II'inVfr^^r"''"?'  ^°'  ^^^  persons  Who,  acting  under  my  direct  insJructions,  made  tfie  ve  ificS 
that  this  information  IS  true,  accurate,  and  complete. 


Signature 


Name  and  Official  Title  (Type  or  Print) 


Date  Signed 


Paperwork  Reduction  Act  Notice 

The  public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  1.5  hours  ^t  response. 
This  estimate  includes  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering  and 
maintaining  the  needed  data,  and  completing  and  reveiwing  the  collection  of  information.  Send  comments 
regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information  to  the  Chief,  Information 
Policy  Branch  (2136),  U.S.  Environmental  Protection  Agency,  401  M  Street.  SW.  Washington  DC  20460 
and  to  the  Office  of  Information  and  Regulatory  Affairs.  Office  of  Management  and  Budget,  Washington  DC 
20503,  marked  ATTENTION:   Desk  Office  for  EPA 


E?A  Form  7710-53  (Rev.  10-931 
Previous  •ditions  are  obsolete. 
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Item-b 


-Item  Instructions 


for  Completu  g  the  EPA  Form  7710-53 

Return  completed  form  to:  * 

>perations  Branch,  7404 

>frice  of  Pollution  Prevention  and  Toxics 

JS.  Environmental  Protection  Agency 

01  M  Street  S.W. 

Vashington.  DC  20460 

No  information  on  the  form  may  be  claimed  confident  al. 

Type  or  print  in  black  ink  except  Item  VD.  "CerUficat  m."  If  you  must  use  additional  sheets,  indicate  clearly  the  number  of  the  item 
on  the  form  to  which  the  information  on  the  separate  s  leet  applies. 

Itcn  I  ~  Name  of  FacUity :  Enter  the  name  of  faciUl  f  and  the  name  of  owner  of  the  facility. 

Uonn-.  EPA  Identification  Number  afalready^signed  under  RCRA):  Enter  the  identification  number  the  facilty  was 
assigned  under  the  RCRA  hazardous  waste  notificatioi  regulations.  If  no  ideniifjcation  number  has  been  assigned,  leave  this  space 
blank. 


Items  m  and  IV  ..  Facility  MaUing  Address  and 

item  rv.  Tocation  of  Facility."  must  be  a  physical 
location  are  the  same,  you  may  enter  "Same"  in  Item 
provide  the  mailing  address  for  the  installation  contact 


Location:  Complete  Items  III  and  IV.  Please  note  that  the  address  you  give  in 
;,  not  a  post  office  box  or  route  number.  If  the  mailing  address  and  physical 
If  the  facility  is  a  mobile  incinerator,  you  may  enter  "Mobile"  in  Item  IV.  and 
in  Item  m. 


add  ess, 
IV 


ItemV  -  Installation  Contact:  Enter  the  name,  tith 
regarding  information  submitted  on  this  form. 


Item  VI  ..  Type  of  PCB  Activity:  Mark  the  appropii  te 
A.  Generator  with  onsite  storage  facility:  Yqa 


requirement  if  you  are  a  user,  owner,  or 
to  40  CFR  761 .65(b)  or  (cK7)  for  PCBs.  If 


processor 
yc  J 


and  business  telephone  number  of  the  person  who  should  be  contacted 


boxes  to  show  which  PCB  activities  are  taking  place  at  this  facility. 

are  a  generator  with  an  onsite  storage  facility  under  this  notification 

of  PCBs  or  PCB  Items  and  you  maintain  your  own  storage  facilities  subject 
are  a  generator  with  an  onsite  storage  facility,  mark  an  "X"  in  this  box. 


B.  Commercial  storer.  You  are  a  commercia  storer  if  you  own  or  operate  a  storage  facility  which  is  subject  to  the  storage 
facility  standards  of  40  CFR  761.65(b)  or  (cX  ),  and  which  engages  in  offsite  storage  activities  involving  the  PCB  wastes 
generated  by  others.  Most  conrunercial  storer^  of  PCB  waste  perform  waste  storage  services  in  exchange  for  a  fee  or  other 
compensation,  but  the  receipt  erf  compensation  is  not  necessary  for  your  storage  facility  to  qualify  as  a  commercial  storer  of 
PCB  wastes  under  this  notification  requircmcat.  It  is  sufficient  that  your  facility  stores  PCB  wastes  generated  by  others.  See 
Arf:-;.;       t  ;-.  :_  ..«  ^.™  ,.    3   if  yj^  are  a  commercial  storer,  mark  "X"  in  this  box. 


definition  of  commercial  storer  in  40  CFR  76 


C   Transporter  If  you  move  PCBs  by  air,  ra  1,  highway,  or  water,  thin  mark  "X"  in  this  box. 


D.  R&D /Treatability:  If  you  are  engaged  ir 
commerical  scale,  mark  an  "X"  in  this  box 
you  may  have  marked  the  "Approved  Disposi 


■^  ou 


£.  Approved  Disposer:  If  you  currently  hold 
in  a  landfill,  through  alternative  technology 


o 


1  valid  EPA  approval  to  dispose  Of  PCBs  in  concentrations  of  50  ppm  or  greater 
incineration,  mark  an  "X"  in  this  box. 


F.  Industrial  Furnace/Hif^h  Efficiency  Boiler 
disposed  of  PCBs,  or  if  you  dispose  of  PCBs  i 
§  761.60  (a)(4)  (i.e..  indusuial  furnaces),  mar 


Item  VII  ••  Certification:  This  certification  must 
An  "authorized  representative"  is  a  per.son  responsible 
or  a  person  of  equal  responsibility).  All  notifications 


EPA  Form  7710-53  (10-93)  Reverse 


BILUNG  COOC  «8«0-«0-C 


conducting  R&D  into  PCB  disposal  technologies  and  cannot  accept  waste  on  a 
-    should  also  check  this  box  if  yoo  conduct  treatability  studies  even  though 
box. 


If  you  operate  an  enclosed  device  as  defined  in  40  CFR  260. 10  that  is  used  to 
compliance  with  §  761 .60  (a)(2)  or  (3)  (i.e.,  high  efficiency  boilers)  or 
an  "X"  in  this  box. 


Nisijrned  by  the  owner,  operator,  or  an  authorized  representative  of  the  facility. 

or  the  overall  operation  of  the  facility  (i.e.,  a  plant  manager  or  superintendent, 
r<usi  include  this  cenificjiion  to  be  complete. 
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Although  processors/distributors  would 
have  the  option  of  expanding  their 
processing/distributing  activities,  they 
would  also  incur  the  responsibility  of 
providing,  in  the  form  of  a  petition, 
notification  to  EPA  if  they  chose  also  to 
process  and  distribute  in  comment 
media  containing  PCSs. 

hi  the  ANPRM.  EPA  sohcited 
comments  on  whether  it  should  codify 
its  policy  that  exempts  EPA  laboratories 
and  other  U.S.  CJovemment  agency 
laboratories,  i.e.,  the  National  Institute 
for  Standards  and  Testing  (NIST).  from 
the  processing  and  distribution  in 
commerce  prohibitions  when  such 
activity  is  being  conducted  to  effectively 
implement  or  enforce  the  regulations. 
Since  an  accurate  determination  of  PCB 
concentration  is  the  basis  for 
compliance  with  many  of  the  PCB 
regulations,  such  activities  are  crucial 
for  effective  compliance  by  the 
regulated  commimity  and  effective 
enforcement  by  EPA.  Therefore,  the 
class  exemption  at  §761.80(1)  is 
intended  to  also  address  the  need  for 
EPA  and  other  Federal  Government 
laboratories  to  process  and  distribute  in 
commerce  small  quantities  of  PCBs  for 
purposes  of  supporting  enforcement  or 
compliance  activities. 

EPA  is  proposing  at  §761.80(p)  that  a 
properly  filed  request  for  a  renewal  of 
the  exemption  by  any  member  of  the 
class  would  be  deemed  a  renewal 
request  for  the  entire  class. 

Individual  processors/distributors 
wishing  to  exceed  the  hmit  of  100  grams 
by  total  weight  of  pure  PCBs  proposed 
at  §761.80(1)  would  have  to  obtain 
approval  from  the  Director,  Chemical 
Management  Division  who  may  granl 
approval,  without  further  rulemaking,  to 
any  processor  or  distributor  who 
qualifies  for  the  exemption. 

The  standards  imposed  by  TSCA 
section  6(e)(3)(B)  for  granting  an 
exemption  based  on  no  imreasonable 
risk  and  good  fiaith  efforts  to  develop 
substitute  substances  must  be 
addressed.  EPA  believes  that  no 
unreasonable  risk  would  resuU  from  the 
processing  and  distribution  in 
commerce  of  media  containing  PCBs 
because  such  samples  would  be  handled 


by  laboratories  that  have  established 
procedures  for  handling  hazardous 
materials.  (See  Unit  III.I.  of  this 
preamble  for  a  discussion  of  the  OSHA 
laboratory  workplace  safety 
requirements.)  Further,  EPA  believes 
that  the  use  of  such  samples  would 
further  enhance  efforts  to  implement, 
comply  with,  and  enforce  the 
requirements  for  PCBs  under  TSCA. 
Once  the  use  of  such  samples  was  over, 
persons  who  had  used  the  samples 
would  be  subject  to  any  Federal,  State, 
and  local  law  governing  the  disposal  of 
the  PCBs,  including  the  rules  found  in 
40  CFR  part  761.  The  good  faith  efforts 
finding  does  not  apply  because  other 
chemicals  cannot  be  substituted  for 
PCBs  for  these  piuposes. 

K.  State  Enhancement  Activities 

In  the  ANPRM,  EPA  sohcited 
comments  on  a  proposal  to  recognize 
other  Federal  and/or  State-issued  PCB 
storage  and  disposal  permits  with  the 
view  toward  limiting  concurrent 
Federal/State  and  multi-Federal 
permitting  of  PCB  storage  and/or 
disposal  facilities.  (Implementation  of 
Federal  requirements  promulgated 
imder  section  6  of  TSCA  regulating  the 
manufacture,  processing,  distribution  in 
commerce,  and  use  of  PCBs  would  not 
be  affected  by  this  proposal.)  Under  this 
proposal,  dual  or  multiple  permitting 
requirements  could  be  eliminated  where 
the  TSCA  PCB  Program  would  recognize 
PCB  remediation  and  disposal  activities 
that  were  implemented  and  monitored 
imder  another  authority.  The  goal  is  to 
encourage  recognition  of  other 
regulatory  authorities  and  participation 
by  additional  States  to  implement  some 
form  of  a  PCB  disposal  program  imder, 
for  example,  an  expanded  State  RCRA 
hazardous  waste  program.  In  that  way, 
limited  EPA  resources  could  be  diverted 
to  other  issues  or  areas  where  no  other 
Federal  or  State  PCB  presence  now 
exists.  EPA  was  interested  in  obtaining 
information  on  the  perceived  impacts  of 
recognizing  PCB  disposal  programs  that 
are  implemented  Mnder  either  an 
expanded  State  waste  management 
program  (i.e.,  by  listing  PCBs  as  a 
hazardous  waste)  or  a  TSCA  look-alike 


program  (i.e.,  by  estabhshing  a  State 
PCB  disposal  program  that  is  analogous 
to  the  TSCA  PCB  Program  throu^  the 
development  of  State  legislation  and 
implementing  regulations).  Comments 
were  solicited  on  enforcement  activities 
and  other  factors  associated  with 
implementing  such  a  proposal  (e.g., 
issues  of  national  consistency,  policy 
advantages  and/or  disadvantages,  etc.). 
Many  comments  submitted  in  response 
to  the  ANPRM  reflect  a 
misunderstanding  of  the  State 
enhancement  proposal. 

Roughly  30  comments  were  received 
on  this  issue  with  nearly  50  percent  of 
the  commenters  in  favor  of  the  concept. 
Those  in  favor  of  the  proposal 
supported  any  reduction  in  dupUcative 
permitting  requirements  that  would 
lower  the  cost  of  compliance,  but 
viewed  TSCA  look-alike  programs  as  the 
preferred  approach. 

Those  opposed  to  the  proposal  voiced 
strongly  held  views  that  differences 
between  Federal  requirements,  coupled 
with  inconsistency  among  State- 
imposed  requirements,  would  severely 
hamper  and  complicate  compliance 
efforts,  create  confusion,  result  in 
increased  costs  to  the  regulated 
community,  and  possibly  serve  as  a 
barrier  to  interstate  commerce. 
Additionally,  differences  between  the 
TSCA  and  RCRA  requirements  were 
cited  as  having  the  opposite  effect  of 
alleviating  the  burden  for  the  regulated 
commimity  in  complying  with  Uie  PCB 
disposal  requirements.  Examples  cited 
of  scenarios  where  each  of  these 
disadvantages  would  be  evident  include 
utilities  operating  across  State  lines  or 
entities  with  interstate  activities  (e.g., 
natural  gas  transmission  companies) 
and  facilities  with  multiState  locations. 

Several  commenters  questioned  EPA's 
authority  to  establish  a  State-delegated 
PCB  disposal  program.  These 
commenters  believe  that  TSCA's 
legislative  history  mandated 
implementation  of  the  PCB  disposal 
program  at  the  national  level,  and  that 
anything  short  of  a  nationally 
orchestrated  program  would  be 
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abdicating  EPA's  responsibility.  EPA 
disagrees  with  the  legal  interpretation 
and  believes  that  this  argument  is  not 
compelling  as  a  policy  matter  since  PCB 
disposal  facilities  are  currently  subject 
to  both  Federal  and  State  regulations 
governing  PCB  disposal.  Furthermore, 
recognition  of  the  actions  of  another 
authority  is  not  an  abdication  since  EPA 
retains  authority  to  enforce  the  TSCA 
PCB  regulations.  Additionally,  one 
commenter  advocated  transferring  the 
PCB  Disposal  Program  to  the  RCRA 
program,  or  totally  suspending  the 
TSCA  disposal  requirements  if  a  State 
chooses  to  regulate  PCBs  under  their 
expanded  hazardous  waste  management . 
program.  The  State  enhancement 
proposal  is  not  intended  to  serve  as  a 
mechanism  for  "delegating"  EPA's 
responsibility  for  implementing  any  of 
the  statutory  requirements  of  TSCA. 
Federal  oversight  of  PCB  storage  and 
disposal  activities  under  State  permits 
would  still  be  undertaken.  One 
commenter  suggested  that  all  facilities 
should  be  required  to  register  the  use  of 
PCB  Transformers  with  EPA.  If  the 
intent  of  such  a  registration  program  is 
to  enhance  monitoring  capabilities  over 
the  disposal  of  this  equipment,  EPA 
believes  that  it  would  be  permissible 
under  TSCA  for  a  State  to  promulgate  its 
own  requirements  for  that  purpose. 

TSCA  section  18  addresses 
preemption  of  State  law.  Section  18 
provides,  with  a  few  exceptions,  that  the 
provisions  of  TSCA  shall  not  affect  the 
authority  of  any  State  or  political 
subdivision  of  a  State  to  establish  or 
continue  in  effect  regulation  of  any 
chemical  substance,  mixture,  or  article 
containing  such  chemical  substance  or 
mixture.  Under  section  18(a)(2), 
however,  a  State  or  locality  is 
preempted  from  regulating  a  chemical 
substance  or  mixture  to  protect  against 
a  risk  of  injury  to  health  or  the 
environment  where  EPA  has  acted 
.  under  section  6  of  TSCA  to  protect 
against  such  risk.  An  exception  to  this 
preemption  provision  applies  when  the 
State  regulation  concerns  a  requirement 
"described  in"  TSCA  section  6(a)(6). 
i.e.,  the  manner  or  method  of  disposal 
of  a  chemical  substance  or  mixture.  This 
provision,  referred  to  as  the 
"parenthetical  exception"  to 
preemption,  is  enclosed  in  parentheses 
at  the  beginning  of  section  18, 
subsection  (2)(B).  EPA  has  interpreted 
the  "parenthetical  exception"  to  mean 
that  State  PCB  disposal  rules  are  not 
preempted  because  they  describe  the 
manner  or  method  of  disposal  of  PCBs. 
Other  examples  of  situations  that  would 
not  be  preempted  bKiTSCA  include:  (1) 
A  State  regulation  that  is  identical  to 


Federal  Register  /  Vol.  59.  No.  233  /  Tuesday.  December  6,  1994  /  Proposed  Rules  62833 


EPA's  regi  lation;  (2)  a  State  requirement 
that  is  "ad  )pted  under  the  authority"  of 
another  Fe  deral  law;  (3)  a  State 
prohibitioi  i  on  the  use  of  the  substance 
or  mixtxire  in  the  State  (other  than  in  its 
use  in  the  nanufacture  or  processing  of 
other  chen  ical  substances  or  mixtures); 
or  (4)  when  a  State  or  local  government 
prevails  in  a  petition  to  the 
Administrator  for  a  rule  that  would 
exempt  thtm  from  the  preemption 
requiremett  on  the  grounds  that  the 
State  requirement  is  consistent  with 
Federal  reiuirements,  providing  "a 
significant  y  higher  degree  of 
protection  '  while  not  unduly  burdening 
interstate  ^  ommerce. 

1.  Coorc  inated  approval,  hi  the 
ANPRM,  I  PA  requested  comments  on 
whether  t(  adopt  regulatory  changes  to 
reduce  the  need  for  concurrent 
permittingj  for  PCB  storage  and  disposal 
by  allowii  g  recognition  imder  TSCA  of 
PCB  storaj  e  and  disposal  permits  issued 
imder  exp  mded  State  hazardous  waste 
or  TSCA  lOokalike  programs,  or  under 
other  Fedoral  environmental  statutes 
(e.g.,  CER(  ;LA  site  remediation,  RCRA 
corrective  action,  and  National 
Pollution  Discharge  Elimination  System 
permitting ).  The  regulated  commimity 
often  mus  procure  both  Federal  and 
State  pern  its  prior  to  commencing  PCB 
storage  or  disposal  activities.  Current 
Federal  rei  juirements  for  PCB  storage 
and  dispoi  lal  imder  TSCA,  including  the 
permittinj  requirements,  are  set  out  at 
40  CFR  76  1.60,  761.65,  761.70,  and 
761.75.  A<  ditional  requirements  are 
proposed  n  this  notice  at  §761.61. 

EPa  rec  jived  several  comments;  those 
comment(  rs  maintained  opposite  views 
on  this  pri  posal.  Comments  addressing 
the  TSCApCB  Coordinated  Approval 
mechanist!  suggested  that  such  a 
"program  would  trigger  imdesirable 
regulator)!  responses  under  various 
environmi  intal  statutes  for  activities  that 
fall  under  the  jurisdiction  of  only  one 
particular  statute."  Although  section 
6(e)(1)(A)  af  TSCA  requires  the 
Administ  ator  to  prescribe  methods  for 
the  dispo!  al  of  PCBs,  section  9(b)  of 
TSCA  furl  her  requires  the  Administrator 
to  coordir  ate  actions  taken  under  the 
Act  with  i  ctions  taken  under  other 
Federal  la  a/s  administered  in  whole  or 
in  part  by  the  Administrator.  Section 
9(b)  fuTth  r  requires  the  Administrator 
to  use  sue  1  authorities  to  protect  against 
such  risk,  if  a  determination  can  be 
made  thai  the  risk  to  health  or  the 
environm  mt  can  be  eliminated  or 
reduced  t  » a  sufficient  extent  by  actions 
taken  unc  er  other  Federal  laws. 
Therefore  EPA  believes  the  TSCA  PCB 
Coordina  ed  Approval  provision  is  a 
viable  alt  rnative  to  issuing  duplicative 


TSCA  PCB  storage  and  disposal 
approvals. 

As  with  EPA's  May  19, 1980,  final 
rule  under  RCRA  (45  FR  33325),  EPA 
sees  Uttle  value  in  requiring  duplicative 
permit  proceedings  and  duplicate 
paperwork.  A  State  that  opts  to  expand 
its  State  hazardous  waste  program  by 
including  PCBs  would  be  operating 
imder  an  expanded  State  authority,  not 
under  a  federally-authorized  or 
delegated  program.  In  that  event,  the 
State  may  elect  to  regulate  all  or  some 
aspect  of  the  disposal  program. 
Standards  developed  by  EPA  under 
programs  such  as  the  RCRA  Land 
Disposal  Restriction  Requirements, 
RCRA  Corrective  Action  permits, 
remediation  projects  initiated  under 
CERCLA.  and/or  expanded  State 
hazardous  waste  programs  which  must 
incorporate  Federal  standards  as  their 
baseline  regulatory  requirements  are 
likely  to  provide  a  level  of  protection 
adequate  for  eliminating  or  reducing  to 
a  sufficient  extent  the  risks  to  health  or 
the  environment  from  exposure  to  PCBs 
and  to  require  little  or  no  further  review 
under  TSCA. 

Remediation  of  PCB  contamination, 
based  on  site-specific  conditions,  may 
trigger  compliance  with  several  Federal 
requirements  such  as  TSCA,  RCRA, 
CERCLA,  and  the  National  Pollution 
Discharge  Elimination  System  (NFDES 
permitting),  just  to  name  a  few. 
Additionally,  State  environmental 
requirements,  such  as  the  California 
listed  or  New  Jersey  "X-Code "  waste 
requirements,  also  may  need  to  be 
factored  into  the  regulatory 
requirements  equation.  For  illustrative 
purposes,  an  example  of  a  current 
permitting  scenario  which  resulted  in 
multiple  layers  of  various  State/Federal 
involvement  and  the  benefits  that  would 
be  derived  under  this  proposal  are 
presented  here: 

A  manufacturing  facility  which 
discharged  waste  waters  into  a  river 
located  adjacent  to  the  facility 
discovered  PCB  contamination  in  the 
soils  and  the  groundwater  of  a  nearby 
residential  community.  Wells  were 
drilled  and  PCB-laden  oil  was  found. 
Prior  to  the  installation  of  oil/water 
separators  in  1965,  untreated  process 
and  stormvvater  flowed  into  a  brook 
(which  flows  through  the  property)  and 
the  river.  This  facility  housed,  among 
other  things,  a  Transformer  Division, 
and  from  1932  to  1977  insulating  oil 
containing  PCBs  was  used  extensively 
in  the  operation  of  its  transformer  plant. 
In  addition,  hazardous  wastes, 
including  wastes  containing  PCBs,  were 
generated  as  a  result  of  these  and  other 
manufacturing  processes.  The  wastes 
were  disposed  of  both  on-  and  off-site. 


PCB  contamination  in  the  river  had 
been  an  issue  since  the  late  1970s  when 
studies  conducted  by  EPA  and  the  two 
neighboring  States  detected  PCBs  in  the 
sediments,  fish,  and  waters  of  the  river. 
The  facility  had  obtained  a  NPDES 
permit  bom  EPA  for  discharges  into  a 
navigable  waterway  (in  early  1978)  and 
Interim  Status  under  RCRA  in  1980.  In 
1981.  the  facihty  was  required  by  EPA 
and  the  resident  State  Department  of 
Environmental  Protection  (DEP)  to 
conduct  three  major  studies  focussing 
on:  (1)  The  hazardous  waste  disposal 
practices  at  the  faciUty,  (2)  a 
determination  of  the  extent  of  on-site 
contamination,  and  (3)  an  assessment  of 
the  PCB  contamination  and  corrective 
action  alternatives  for  the  nearby  river. 
The  studies  concluded  that  sediment 
along  the  river  was  contaminated  with 
39,000  pounds  of  PCBs. 

Using  the  authority  of  the  State's 
Superfund  Law,  the  faciUty  was 
required  in  1981  to  install  groundwater 
pumps  and  remove  PCB  containing  oil 
from  the  top  of  the  groundwater.  In 
1987,  the  facihty  installed  a  slurry  wall 
to  minimize  migration  of  the  PCBs 
towards  the  river.  In  1988,  EPA's 
Regional  office  issued  a  TSCA  disposal 
permit  for  a  high  temperature,  thermal 
oxidizer  incinerator  for  the  destruction 
of  the  oil  containing  PCBs.  Also  in  1988, 
the  faciUty  was  required  by  the  State 
DEP  to  make  necessary  repairs  at  the 
dam  to  decrease  future  transport  of 
PCBs  downstream. 

Finally,  in  October  1988,  EPA 
initiated  the  corrective  action  process 
under  the  provisions  of  the  Hazardous 
and  SoUd  Waste  Amendments  (HSWA) 
of  1984  to  RCRA.  A  draft  RCRA  Part  B 
permit  to  initiate  cleanup  was 
developed  by  EPA  in  early  1989,  and 
the  final  RCRA  Corrective  Action  Permit 
was  issued  in  early  1991.  In  addition, 
EPA's  TSCA  PCB  disposal  permitting 
program  had  issued  several  R&D  permits 
to  conduct  pilot-scale  experiments  of 
the  effectiveness  of  various 
bioremediation  processes  as  viable 
cleanup  technologies.  In  summary,  the 
facility  was  required  to  obtain  operating 
and  air  emission  permits  from  the  State 
DEP.  corrective  action  pennits  from  EPA 
imder  RCRA,  a  TSCA  operating  permit 
for  the  thermal  incinerator  (issued  by 
the  Region),  TSCA  R&D  permits  for 
pilot-scale  experiments  (issued  by  EPA 
Headquarters),  and  a  NPDES  permit  for 
water  discharges. 

If  the  TSCA  PCB  Coordinated 
Approval  proposal  were  a  reality,  the 
TSCA  PCB  Program  could  have 
recognized,  in  this  case,  permits  that 
could  have  been  issued  by  the  State  for 
the  operation  of  the  thermal  incinerator 
and  the  R&D  permits  for  experimental 


disposal  technologies  if  the  State  elected 
to  either  implement  an  expanded  PCB 
program  under  its  RCRA  authority  or  to 
estabfish  a  TSCA  look-alike  PCB 
disposal  program.  In  addition,  action 
taken  under  any  Federal  authority  (e  e 
RCRA  or  CERCLA)  to  require 
remediation  of  PCB  contamination 
could  also  be  recognized  as  not  posing 
an  imreasonable  risk  of  injury  and  thus 
suitable  for  a  TSCA  PCB  Coordinated 
Approval. 

One  commenter,  although  supporting 
the  concept  of  regulating  PCB  dispodS 
activities  under  an  expanded  State  ( 
hazardous  waste  program  for  stationkry 
technologies,  encouraged  EPA  to 
maintain  centralized  control  over  PCB 
mobile  technologies.  However,  such  an 
approach  is  not  acceptable  to  EPA  since 
there  are  limited  situations  whereby  the 
Administrator  can  preempt  the  State's 
authority  to  regulate  PCB  d;sposal 
activities.  Although  the  TSCA  PCB 
Coordinated  Approval  provision  would 
not  require  the  owner  or  operator  of  a 
mobile,  or  multiple,  but  identical 
stationary  unit  to  obtain  a  single 
approval  bom  EPA,  it  also  would  not 
require  the  owner  or  operator  of  such  a 
unit  to  obtain  multiple  approvals  from 
each  State  in  which  the  disposal 
technology  will  be  used. 

The  owner  or  operator  of  a  mobile,  or 
multiple,  but  identical  stationary  unit 
may  want  to  obtain  a  TSCA  Coordinated 
Approval  to  ensure  the  Federal  and 
State  requirements  are  harmonized.  A 
State  may  chose  to  permit  mobile 
technologies  that  will  be  used 
exclusively  in  that  State,  and  EPA 
would  respect  its  authority  to  do  so. 
However,  an  approvkl  that  has  been 
obtained  from  one  state  may  not  be 
acceptable  to  EPA  in  developing  a  TSCA 
Coordina'ted  Approval  that  is  intended 
for  use  in  multiple  States. 

Although  the  process  for 
implementing  a  TSCA  PCB  Coordinated 
Approval  mechanism  was  not  discussed 
in  the  ANPRM.  EPA  considered 
establishing  a  self-implementing  or  an 
interactive  coordinated  approval 
process.  The  two  approadies  are 
discussed  below. 

a.  Interactive  approach.  EPA  proposes 
at  §761.77  to  recognize  permits  issued 
under  other  Fedoal  laws  administered 
by  EPA  and  State  PCB  disposal 
authorities  using  an  interactive  TSCA 
PCB  Coordinated  Approval  mechanism. 
EPA  beheves  the  interactive  approach 
described  below  would  provide  the 
Agency  the  best  opportunity  to 
effectively  oversee  PCB  activities  that 
are  conducted  under  another  statutory 
authority.  In  addition,  the  interactive 
coordinated  approval  would  maximize 
the  Regional  Administrator's  ability  to 


serve  in  a  preventative  rather  than  a 
reactive  role  in  those  instances  where 
imintentional  negligence  by  the 
regulated  community  could  result  in 
risks  of  injury  to  health  and  the 
environment  from  exposure  to  PCBs. 

At  §761.77,  EPA  is  proposing  to 
include  as  a  cwidition  of  the  TSCA  PCB 
Coordinated  Approval  all  requirements, 
conditions,  and  fimitations  of  a  non- 
TSCA  permit  or  other  waste 
management  docimient  issued  by  a  State 
or  under  another  statute  administered 
by  EPA  prior  to  the  effective  date  of  this 
rule.  The  provision  allows  for  both 
simultaneous  coordination  under  the 
TSCA  PCB  permitting  authority  and  the 
other  State  or  Federal  permitting 
authority  when  a  waste  management 
document  does  not  exist  and  the 
subsequent  review  and  approval  (or 
inclusion  of  additional  conditions,  if 
deemed  appropriate)  of  an  existing 
waste  management  document.  The 
facility  could  commence  PCB  waste 
storage  or  disposal  operations  only  after 
the  Regional  Administrator  received  and 
reviewed  a  request  for  a  TSCA  PCB 
Coordinated  Approval  that  included  a 
copy  of  the  non-TSCA  approval  and  a 
verification  that  the  facihty  had 
submitted  EPA  Form  7710-53  and 
received  an  EPA  I.D.  Number,  which 
most  facilities  would  already  have  for 
their  hazardous  waste  management 
permit.  The  Regional  Administrator 
would  either  issue  the  TSCA  PCB 
Coordinated  Approval  accepting  the 
non-TSCA  approval  as  written  provided 
the  relevant  standards  of  §761. 77(b) 
through  (g)  have  been  met,  request 
additional  information,  impose 
additional  conditions,  or  require  the 
owner  or  operator  of  the  facility  to 
obtain  a  TSCA  PCB  approval. 

If,  at  any  time  during  the  facility's 
operation  under  the  TSCA  PCB 
Coordinated  Approval  the  Regional 
Administrator  determined  that  the 
facihty  was  in  violation  of  any 
requirement  of  the  Approval  (e.g., 
failure  to  comply  with  the  TSCA  PCB 
reporting  and  recordkeeping 
requirements,  violation  of  the 
conditions  of  a  non-TSCA  permit  or 
waste  management  document,  or 
operation  of  the  facility  in  a  manner  that 
might  result  in  an  unreasonable  risk  of 
injury  to  health  or  the  envinmment).  the 
Regional  Administrator  could  issue  a 
notice  of  deficiency,  revoke  the  TSCA 
PCB  Coordinated  Approval  or  require 
the  owner  or  operator  of  the  facihty  to 
apply  for  a  Federal  TSCA  PCB  approval. 
TTie  owner  or  operator  of  the  facihty 
could  continue  operations  until  the 
TSCA  approval  was  issued;  however,  a 
facihty  could  not  commence  operation 
until  it  received  a  TSCA  PCB  approval 
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if  it  received  a  notice  of  deficiency  from 
the  Region.  The  deadline  for  submitting 
the  permit  application  and  the  Regional 
Administrator's  rationale  for  requiring  a 
TSCA  approval  would  be  reflected  in 
the  Regional  Administrator's  written 
notice  of  deficiency. 

b.  Self-implementing  approach.  This 
approach  would  allow  the  owner  or 
operator  of  a  facility  with  a  Federal 
environmental  waste  management 
document  (e.g..  signed  ROD,  final  RCRA 
permit)  or  State-issued  final  PCB  permit 
to  commence  operations  after  (1)  filing 
EPA  Form  7710-53  and  obtaining  an 
EPA  identification  number,  (2) 
providing  written  notification  to  the 
Regional  Administrator  and  (3) 
receiving  confirmation  of  receipt  of  that 
notification  from  the  Region.  Under 
TSCA,  the  Region  would  intervene  in  - 
the  facihty's  operations  only  in  those 
instances  of  non-compliance,  for 
e.xample,  with  the  non-TSCA  permit  or 
TSCA  reporting  and  recordkeeping 
requirements,  or  operation  of  the  facility 
in  a  manner  which  would  result  in  an 
unreasonable  risk.  The  Federal  or  State 
agency  issuing  the  underlying 
environmental  waste  management 
document  would  be  the  lead 
organization  in  the  development  and 
issuance  of  that  document,  monitoring 
of  its  implementation  and  enforcement 
of  its  provisions.  EPA's  responsibility 
under  TSCA  for  oversight  in  those 
instances  would  include  enforcement  of 
the  TSCA  PCB  Coordinated  Approval 
rules  and  could  result  in  the  Regional 
Administrator  exercising  his/her 
authority  to  require  the  owner  or 
operator  of  the  facility  to  obtain  a  TSCA 
approval.  A  detailed  description  of  the 
proposed  process  follows. 

Under  the  self-implementing 
approach,  facilities  with  a  State  issued 
PCB  permit  or  a  permit  issued  by  EPA 
(or  an  authorized  State  Director)  under 
another  Federal  law  administered  by 
EPA  for  PCB  remediation,  storage,  and 
disposal  activities  would  be  recognized 
by  EPA  as  having  a  TSCA  PCB  approval 
provided  the  permit  or  other  waste 
management  document  generally 
addresses  those  disposal  activities 
normally  covered  by  a  TSCA  PCB 
approval.  Additionally,  the  facility 
would  have  to  be  in  compliance  with 
the  conditions  of  that  permit  and  the 
TSCA  PCB  reporting  and  recordkeeping 
requirements  of  §761.180  and  §761.202 
through  §761.218.  Owners  or  operators 
of  facilities  storing  or  disposing  of  PCBs 
piusuant  to  a  permit  issued  under 
another  environmental  statute  such  as  a 
CERCLA  ROD,  a  RCRA  Corrective 
Action  permit,  or  an  expanded  RCRA- 
authorized  State  hazardous  waste 
program  would  be  required  to  obtain  an 


EPA  I.D.  nimiber  (or  confirm  an  existing 
niunbei),  provide  written  notification  to 
the  Regional  Administrator  for  the 
Region  an  which  the  facility  is  located 
that  th^  would  like  to  handle  PCBs  in 
accordance  with  a  permit  that  addresses 
the  renjediation,  storage,  and/or 
disposal  of  PCBs  and  receive  written 
confimlation  of  receipt  of  the 
notificajtion  to  the  Region.  A  separate 
formal  tt'SCA  PCB  approval  would  not 
be  reqimred.  The  owner  or  operator  of 
the  fac:  ity  could  commence  operations 
immed  ately  once  an  EPA  I.D.  number 
for  PCI  activities  was  obteiined  (or 
confim  ed),  written  notice  was  given  to 
the  Rej  onal  Administrator,  and  the 
Region  ,1  Administrator  confirmed  that 
tlie  ow  ler's  notification  had  been 
receive  1.  A  Region  could  also  respond 
with  a  lotice  of  deficiency  in  those 
instant  3S  v/b?re  the  Region  determines 
that  a  '  SCA  ^C3  Coordinated  Approval 
is  not  i  /ai'a^jie  or  appropriate  and  a 
TSCA    CB  approval  is  needed. 

If.  af  ST  a  TSCA  PCB  Coordinated 
Appro'  al  has  been  issued,  conditions 
such  a  ,  but  not  necessarily  limited  to, 
the  fol  )wing  exist,  the  Regional 
Admin  strator  for  the  Region  in  which 
the  fac  lity  is  located  would  have 
suffici<  at  basis  to  issue  a  notice  of 
deficie  icy  and/or  require  the  owner  or 
operate  r  of  the  facility  to  submit  an 
applicc  tion  for  a  TSCA  PCB  approval: 

(1)  C  irrent  or  subsequent  substantive 
violati(  ns  of  the  permit  conditions  and/ 
or  the '  SCA  reporting  and 

record'  eeping  requirements.  , 

(2)  C  Deration  of  a  facility  in  a  manner 
that  m<  y  result  in  an  imreasonable  risk 
of  inj-Ji  y  to  health  or  the  environment. 

(3)  T  le  program  under  which  the 
permit  was  issued  has  expired  or  the 
permit  las  been  revoked. 

(4)  F  »r  CERCLA  actions,  requirements 
condu(  ted  pursuant  to  a  ROD  have  been 
compU  ted  or  the  facility  is  not  in 
compli  mce  with  the  conditions  of  the 
ROD. 

In  th  !  event  the  Region  required  the 
owner  )r  operator  of  the  facility  to 
obtain  i  TSCA  approval,  the  Regional 
Admin  strator  would  establish  a 
deadlii  e  for  the  owner  or  operator  of  the 
facility  to  submit  an  appUcation 
(gener«  Uv  not  less  than  30  days  from 
receipt  of  the  notice  of  deficiency)  for  a 
TSCA  'CB  approval.  However,  the 
owner  )r  operator  of  the  facility  would 
be  able  to  continue  operations  under  the 
provisi  ms  of  the  TSCA  PCB 
Coordi  lated  Approval  until  the  TSCA 
approv  si  is  issued  (except  in  the 
instanc  e  where  a  notice  of  deficiency 
was  iss  led,  then  a  TSCA  PCB  approval 
would  irst  be  required).  After  issuance 
of  the  TSCA  approval,  EPA  would  no 
longer  recognize  the  State  or  other 


Federal  permit  for  that  facility  as  being 
the  equivalent  of  a  TSCA  PCB  approval. 

The  primary  responsibility  for 
compliance  monitoring  and 
enforcement  of  the  permit  or  waste 
management  document  would  reside 
with  the  Federal  or  State  agency  issuing 
that  permit  or  waste  management 
document.  These  underlying  permits  or 
waste  management  documents  would  be 
deemed  to  be  requirements  of  TSCA 
whose  breach  is  a  prohibited  act  under 
section  15  of  TSCA.  EPA  would  reserve 
its  rights  to  conduct  inspections  and 
take  enforcement  actions  under  TSCA  or 
any  other  appUcable  Federal  statute.  It 
is  EPA's  intent  to  exercise  its  authorities 
in  consultation  with  or  at  the  request  of 
the  other  Federal  program  or  State 
agency  issuing  the  permit  or  waste 
management  document.  However,  based 
on  any  information,  EPA  could  act 
without  consultation,  e?peciii!lv  vhere  a 
facility  poses  an  immediate  ri^j,  t;f 
injury  to  health  or  the  environment  or 
where  EPA's  intent  is  to  initiate  a 
criminal  investigation  or  criminal  or 
civil  judicial  action. 

EPA  proposes  to  add  §761.77  to 
reflect  the  interactive  approach  and 
solicits  comments  on  the  concept  of  a 
TSCA  PCB  Coordinated  Approval  and 
EPA's  proposed  implementdticn  of  this 
proposal.  • 

2.  PCB  State  Enhancement  Grants. 
Also  cited  in  the  ANPRM  was  EPA's 
proposal  to  make  resources,  as 
appropriated  by  Congress,  available 
through  the  TSCA  section  28  State  grant 
mechanism.  A  Notice  of  Availability  for 
the  PCB  State  Enhancement  Grant 
Program  was  published  in  the  Federal 
Register  of  March  4, 1991  (56  FR  9008). 
This  notice  solicited  applications  for 
financial  assistance  to  support  current 
State  activities  to  establish  a  PCB 
disposal  program.  Funding  under  this 
program  was  not  anticipated  to  continue 
beyond  fiscal  year  1992.  Under  the  State 
grant  proposal,  EPA  would  partially 
fund  efforts  by  the  States  to  establish  a 
State  PCB  disposal  program  through  the 
development  of  State  legislation  and 
regulations  of  PCB  disposal  activities. 
States  were  also  required  to  provide  a 
"match"  of  25  percent  of  the  total  cost 
of  the  project. 

Several  commenters  were  not  in  favor 
of  EPA's  encouragement  of  the  listing  of 
PCBs  under  State  hazardous  waste 
programs.  Additionally,  some 
commenters  voiced  concern  that  EPA 
was  trying  to  delegate  its  responsibility 
to  the  States  to  enforce  Federal 
requirements.  And  finally,  commenters 
were  also  skeptical  of  whether  there 
would  be  adequate  funding  under  the 
grants  to  implement  State  disposal 
programs. 
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TSCA  grants  were  to  be  used  as 
"seed"  money  to  complement  ongoing 
State  PCB  disposal  activities.  In  creating 
the  TSCA  section  28  grant  provision,  the 
intent  of  Congress  was  to  provide 
financial  assistance  to  selected  States  to 
complement  and  augment  EPA's  efforts 
authorized  under  the  Act  (Ref.  55).  It 
had  envisioned  that  those  States  most 
heavily  impacted  by  chemical  pollution 
problems,  upon  application  and 
approval  by  EPA,  would  receive 
assistance  from  EPA.  To  be  eligible  for 
a  grant.  States  would  have  to  l»  engaged 
in  the  process  of  hsting  PCBs  under  its 
hazardous  waste  laws  or  in  adopting 
TSCA  look-ahke  laws  for  the  storage 
and/or  disposal  of  PCBs.  The  process  for 
estabUshing  a  PCB  disposal  program 
would  have  to  have  been  completed  by 
September  30, 1992.  Since  the  response 
to  the  Federal  Register  notice  soliciting 
applicatfons  for  assistance  was  limited, 
the  program  has  been  discontinued. 

L.  Clarification  of  the  Requirement  to 
Request  Approval  for  Alternate  Methods 
of  Disposal 

Section  761.60(e)  of  the  PCB 
regulations  states  that  persons  who  are 
rsquired  to  incinerate  PCBs  and  PCB 
Items  and  who  can  demonstrate  that  an 
alternate  method  exists  for  destroying 
these  PCBs  or  PCB  Items  and  that  this 
alternate  method  can  achieve  a  level  of 
performance  equivalent  to  §761.70 
incinerators  may  submit  a  written 
request  to  the  EPA  for  an  exemption 
from  the  incineration  requirements  of 
§761.70  or  §761.60. 

It  was  never  the  Agency's  intent  that 
the  submission  of  an  application  for  an 
alternate  disposal  method  in  heu  of 
incineration  be  optional,  as  could  be 
construed  by  the  use  of  the  word  "may" 
in  §761.60(e).  EPA,  therefore,  proposes 
to  amend  §761. 60(e)  to  clarify  that 
written  approval  to  use  an  alternate 
method  of  destroying  PCBs  or  PCB  Items 
niust  be  obtained  from  the  appropriate 
EPA  official  prior  to  any  use  of  the 
method  to  destroy  PCB  waste. 

M  Wet  Weight/Dry  Weight  Clarification 
This  rule  proposes  to  clarify  the  basis 
on  which  PCB  concentrations  are  to  be 
determined  for  the  purpose  of 
identifying  appficable  requirements 
under  the  PCB  rules.  Proposed  §761. 1(b) 
of  this  rule  would  require  that  PCB 
concentrations  for  non-liquid  materials, 
which  contain  no  Uquids  which  pass 
through  the  filter  when  using  the  paint 
filter  test  method  (EPA  Method  9095  in 
"Test  Methods  for  Evaluating  Solid 
Waste"  (SW-846),  be  determined  on  a 
dry  weight  basis  according  to  the 
definition  proposed  at  §761.3.  The 
proposed  nile  would  require  the  PCB 


concentration  to  be  determined  on  a  wet 
weight  basis  for  liquid  PCBs  as 
proposed  to  be  defined  at  §761.3.  i.e.. 
homogeneous  flowable  material 
containing  PCBs  and  no  more  than  0.5 
percent  non-dissolved  materials.  This 
rule  would  also  estabUsh  requirements 
for  determining  PCB  concentrations  in 
situations  where  separate,  distinct 
phases  were  present  within  samples  of 
materials  containing  PCBs. 

On  April  6, 1990  (55  FR  12866),  EPA 
published  a  proposed  rule  that  sought  to 
clarify  how  to  determine  the  PCB 
concentration  in  media  where  water  is 
present.  However,  several  comments  on 
the  April  6. 1990  proposed  rule 
indicated  that  it  could  be  read  to  require 
determination  of  PCB  concentrations  of 
all  samples,  including  liquid  samples, 
by  removing  (drying,  evaporating  or 
condensing)  the  liquids  and  thus 
leaving  only  PCBs.  This  Notice  responds 
to  those  comments  by  dari'^  :r.g  the 
April  6, 1990  proposal  and  proposes 
distinct  requirements  for  determining 
the  PCB  concentration  in  liquids,  non- 
liquids,  and  multiphasic  liquid/liquid 
and  liquid/non-liquid  samples. 

The  April  6, 1990  Notice  proposed 
that  PCB  concentrations  be  determined 
on  a  dry  weight  basis  for  all  substances 
(non-hquids  or  liquids)  regulated  under 
part  761,  including,  but  not  limited  to. 
dielectric  fluids,  contaminated  solvents, 
oils,  waste  oils,  heat  transfer  fluids, 
hydraulic  fluids,  paints,  sludges, 
slurries,  dredge  spoils,  soils,  materials 
contaminated  as  the  result  of  spills,  and 
other  chemical  substances  or 
combination  of  substances,  including 
impurities  and  byproducts  and  any 
byproduct,  intermediate,  or  impurity 
manufactured  at  any  point  in  a  process. 
EPA  assiunes  that  most  substances  or 
mixtures,  from  which  samples  will  be 
taken  for  the  determination  of  PCB 
concentrations  by  chemical  analysis, 
will  fall  into  the  categories  listed  above, 
with  the  addition  of  wastewater.  Water 
may  be  present  in  some  of  these 
substances  or  mixtures  in  varying 
amounts  and  for  various  reasons. 

The  PCB  current  regulations  do  not 
require  a  specific  chemical  analvtical 
method  for  the  determination  of  PCB 
concentrations.  Many  chemical  analysis 
procedures,  used  to  determine  PCB 
concentrations,  require  accounting  for 
the  presence  of  water  in  samples  in  a 
way  that  accomphshes  EPA's  objectives 
in  this  rule.  However,  there  are  some 
chemical  analysis  procedures  that  could 
be  used  for  PCBs,  but  that  were 
developed  to  address  more  general 
objectives.  Therefore,  these  more 
general  chemical  analysis  procedures 
may  either  offer  several  options  for 
accounting  for  water  in  samples  or 


require  a  different  way  to  account  for 
water  than  would  be  appropriate  for 
determining  the  PCB  concentration  to 
meet  the  requirements  and  intent  of  the 
PCB  regidations. 

The  overall  purpose  of  the  proposed 
revisions  to  §761. 1(b)  is  to  ensure  a 
consistent  and  repnoducible  basis  for 
determining  the  concentration  of  PCBs 
in  the  PCB-containing  mediiun.  Such  a 
basis  would  enable  the  Agency  to  apply 
the  PCB  rules  in  a  consistent  manner. 
To  determine  the  PCB  concentration  of 
a  nonliquid,  as  will  be  discussed  below, 
the  medium  of  concern  is  the  non-Uquid 
material  because  it  is  the  most  likely 
repository  of  the  PCBs.  Therefore,  any 
water  in  the  sample  should  be 
accounted  for  in  the  determination  of 
the  PCB  concentration  of  the  sample 
because  the  amoimt  of  water  can 
significantly  bias  the  PCB  concentration 
in  the  sample. 

For  hquid  samples,  however,  the 
medium  of  concern  is  the  liquid  itself; 
therefore,  to  determine  the  PCB 
concentration  in  that  medium,  one  may 
determine  the  PCB  concentration  on  a 
wet  weight  basis.  (For  example,  for 
water  samples,  the  mediiun  of  concern 
is  the  water,  and  it  would  not  make 
sense  to  exclude  the  water.) 

1.  Liquid  PCBs,  including  organic 
liquids  and  wastewater.  "Liquid  PCBs" 
would  be  defined  in  §761.3  as 
homogenous  flowable  material 
containing  PCBs  and  no  more  than  0.5 
percent  by  weight  non-dissolved 
materials.  The  proposed  revisions  to 
§76 1.1(b)  would  require  concentrations 
for  liquid  PCBs  to  be  determined  on  a 
wet  weight  basis.  "Wet  weight  basis" 
means  reporting  chemical  analysis 
results  by  including  the  weight  of  all 
dissolved  water  in  a  homogeneous 
Uquid.  If  the  fiquid  is  homogenous,  the 
PCBs  will  be  distributed  throughout  the 
medium  evenly.  For  nonhomogenous 
liquid  samples,  however,  PCBs  are  more 
likely  to  be  more  concentrated  in  one 
component  of  the  sample  than  they  are 
in  others  because  of  the  physical  and 
chemical  properties  PCBs  possess  (e.g., 
PCBs  are  hydrophobic).  Thus,  for  these 
samples,  the  proposal  would  require 
each  phase  of  a  non-homogeneous 
liquid  to  be  separately  analyzed  (on  a 
wet  weight  basis).  EPA  recognizes, 
however,  that  even  if  each  phase  of  a 
liquid  sample  is  separately  analyzed, 
some  small  amounts  of  water  that  are 
not  separable  may  be  found  in  a 
particular  phase  (i.e.,  some  small 
amount  of  water  may  be  found  in  oil). 

For  Uquid  samples  containing  water, 
the  separable  water  must  be  removed, 
and  each  phase  of  the  sample  must  be 
separately  analyzed  (on  a  wet  weight 
basis).  Separable  water  is  water  that  may 
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be  readily  physically  separated,  e.g..  by 
the  use  of  a  sepaiatory  funnel,  filtration, 
or  by  decantation. 
EPA  notes  that  most  organic  liquids  in 

which  PCBs  are  found  (including 
mineral  oil  dielectric  fluid,  heat  transfer 
fluid,  oil  based  hydraulic  fluid,  and 
rinse  solvents)  usually  do  not  contain 
more  than  1  or  2  percent  of  non- 
separable  water.  This  non-separable 
water  usually  is  in  a  suspension  or  in 
solution.  Since  the  amount  of  non- 
separable  water  is  usually  very  low 
compared  to  the  amoimt  of  organic 
liquid,  the  effect  of  non-separable  water 
on  the  concentration  of  PCBs  in  these 
organic  Uquids  is  relatively  small.  Thus. 
EPA  believes  that  allowing  the  non- 
separable  water  to  be  included  in  the 
analysis  would  generally  not  affect  the 
regulatory  status  of  a  sample.  When 
there  is  non-separable  water  in  an 
organic  liquid,  chemical  analysts  will 
normally  use  a  desiccant  to  remove  even 
this  small  amount  of  non-separable 
water  from  the  liquids  during  chemical 
analysis.  These  small  amounts  of  non- 
separable  water  are  removed  to  avoid 
potential  interference  to  PCB 
instrumental  response  from  water  and 
potential  damage  to  the  chemical 
instrumentation.  Even  though  the  small 
amounts  of  non-separable  water 
removed  by  desiccation  could  be 
accoimted  for,  they  normally  are  not 
accounted  for  because  this  non- 
separable  water  has  limited  influence  on 
the  PCB  concentration  of  the  organic 
liquid. 

Also,  EPA  notes  that  wastewater 
samples  consist  almost  entirely  of  non- 
separable  water.  For  wastewater 
samples  the  analyst  will  normally  use 
an  organic  solvent  to  extract  the  PCBs 
from  the  wastewater.  Even  though  the 
PCBs  are  removed  from  the  water  during 
the  determination  of  the  PCB 
concentration,  chemical  analysts  do  not 
consider  this  determination  to  be  on  a 
dry  weight  basis.  Since  wastewater  may 
contain  significant  amounts  of 
suspended  materials,  this  rule  proposes 
to  identify  how  much  suspended 
material  may  be  present  in  the  water  to 
still  be  considered  a  homogenous  liquid 
for  the  purpose  of  determining  PCBs  in 
water.  If  wastewater  contains  greater 
than  0.5  percent  non-dissolved  non- 
liquids,  the  wastewater  would  be 
considered  to  be  "multiphasic  liquid/ 
non-liquid."  If  wastewater  contained 
other  immiscible  liquids  separable  by 
decantation,  the  PCB  concentrations  for 
those  other  liquids  would  be  considered 
to  be  "multiphasic  liquid/liquid." 

2.  Non-liquid  PCBs.  "Non-Liquid 
PCBs"  are  proposed  to  be  defined  at 
5761.3  as  PCBs  which  contain  no 
liquids  which  pass  through  the  filter 
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when  usi  ig  the  paint  filter  liquids  test 
method  ( I?  A  Method  9095  in  "Test 
Methods  ifor  Evaluating  Solid  Waste" 
(SW-846).  Proposed  §761.1(b)  would 
require  PCB  concentrations  for  non- 
liquid  PdBs  to  be  defined  on  a  dry 
weight  basis.  "Dry  weight  basis"  would 
be  deteniined  as  reporting  chemical 
analysis  fesults  by  excluding  the  weight 
of  the  waier  from  the  weight  of  the 
sample.  1 

In  addition,  for  purposes  of  this 
proposal,  any  chemical  analysis  process 
which  removes  and/or  accounts  for  the 
amount  df  water  present  in  non-liquids 
complies  with  the  requirement  to 
determine  the  PCB  concentration  in 
non-liquids  on  a  dry  weight  basis.  These 
processes  include  some  or  all  of  the 
following:  filtration,  decantation,  and 
heating  a  low  temperatures  followed  by 
cooUng  in  the  presence  of  a  desiccant. 
The  determination  of  the  PCB 
concentration  in  the  non-liquid  would 
be  based  jon  the  weight  of  PCBs  in  the 
weight  oi  the  resulting  dried  non- 
liquids.  Water  separated  frt>m  non- 
liquids  tkrough  filtration  or  decantation 
would  bt  treated  as  a  liquid  sample  as 
describee  in  Unit  III.M.l.,  "Liquids 
Including  Organic  Liquids  and 
Wastewater"  above. 

Soils,  sediments,  and  sludges  are 
examples  of  PCB  containing  media  that 
can  contain  varying  amounts  of  water 
and  still  pass  the  paint  filter  liquids  test 
for  non-  quids.  In  addition,  there  are 
any  num  ser  of  other  PCB  containing 
media  si  ch  as  paper,  wet  automobile 
shredde]  fluff,  and  other  fiber  products 
that  can  ilso  contain  varying  amounts  of 
water  an  1  pass  the  paint  filter  liquids 
test  for  r  Dn-fiquids  as  well.  These  non- 
liquid  Pi  :Bs  may  contain  a  relatively 
large  am  )unt  of  non-separable  water 
compare  d  to  the  amount  of  non- 
separabl ;  water  that  can  be  contained  in 
the  orgai  lic  liquids  normally 
encounti  ired  in  PCB  samples.  For  the 
purpose  1  of  determining  PCB 
concent]  ations  of  soils,  sediments,  and 
sludges  )n  a  dry  weight  basis,  the 
amount  )f  water  not  separated  from 
these  no  i-liquid  samples  by  filtration  or 
decantal  on  would  have  to  be  accounted 
for  in  re  )orting  the  PCB  concentration. 

3.  Mu  lures  of  liquids  and/or  non- 
liquids,  n  multiphasic  samples,  that  is, 
samples  containing  (a)  both  non-liquids 
and  liqu  ds  or  (b)  more  than  one  liquid 
phase,  c  lemical  analysts  usually 
separate  non-liquids  bom  liquids  and 
immisci  )le  liquids  from  each  other 
before  c  lemical  analysis.  This 
separati  »n  eliminates  the  potential 
consiste  icy  and  reproducability 
problem  s  and  also  provides  meaningful 
comparions  of  PCB  concentrations  for 
regulatofy  purposes.  The  separation 


techniques  employed  in  the  laboratory 
to  separate  non-liquids  from  liquids 
must  result  in  equivalency  to  the  paint 
filter  liquids  test  in  order  to  assume  a 
complete  separation  of  liquid  and  non- 
liquid  materials. 

In  a  sample  containing  more  than  one 
phase,  where  the  phases  are  capable  of 
being  separated  from  each  other  (by 
procedures  such  as  decantation  and 
filtration),  the  proposed  rule  would 
require  the  phases  to  be  separated  trom 
each  other  prior  to  chemical  analysis, 
and  the  PCB  concentration  for  each 
separate  phase  of  the  mixture  sample  to 
be  determined  individually.  Separated 
non-liquids  would  be  required  to  be 
analyzed  on  a  dry  weight  basis  and 
liquids  would  be  required  to  be 
analyzed  on  a  wet  weight  basis. 

N.  Oil-filled  Equipment  Manufactured 
After  the  Ban 

In  the  applicability  section  of  part  761 
at  §761.1,  EPA  is  proposing  to  add 
paragraph  (g)  to  provide  clarification 
with  regard  to  the  classification  of  oil- 
filled  equipment  manufactiued  after  the 
ban  on  the  manufacture  of  PCBs  took 
effect  on  July  2, 1979.  The  purpose  of 
this  clarification  is  to  recognize  that  oil- 
filled  equipment  manufactured  after  the 
ban,  accompanied  either  by 
doounentation  provided  by  the 
manufacturer  or  a  label  or  mark  affixed 
by  the  manufacturer  certifying,  based  on 
test  data,  that  the  equipment  does  not 
contain  PCBs,  does  not  fall  into  the 
assumption  Category,  imder  the 
definition  of  "PCB-Contaminated 
Electrical  Equipment"  at  current  §761.3. 
that  all  oil-filled  equipment  where  PCB 
concentration  is  unknown  must  be 
assiuned  to  be  greater  than  50  ppm 
PCBs.  For  purposes  of  this  proposed 
rulemaking,  the  criteria  for 
demonstrating  that  the  transformer 
contains  no  PCBs  are:  the  equipment 
must  have  been  originally  manufactured 
with  no  PCBs  after  the  effective  date  of 
the  ban  (July  2, 1979),  and  must  not 
have  been  serviced  with  any  PCBs. 

At  Unit  IILC.  of  this  preamble,  EPA  is 
proposing  to  amend  the  definition  of 
"PCB-Contaminated  Electrical 
Equipment"  to  indicate  that  the 
reference  to  "oil-filled"  means  mineral- 
oil  and  that  not  all  equipment  that 
contains  an  oily  substance  can  be 
assumed  to  be  PCB-Contaminated. 
Similarly,  proposed  §761. 1(g),  would 
clarify  that  oil-filled  (mineral  or 
otherwise)  equipment  that  was 
manufactured  after  the  ban  on  the 
manufacture  of  PCBs  that  was  certified 
to  contain  no  PCBs  at  the  time  of 
manufacture  and  has  not  been 
subsequently  serviced  with  fluids 
containing  PCBs  should  not  and  will  not 
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be  assumed  to  be  PCB-Contaminated.  In 
fact,  this  equipment  is  not  subject  to  the 
provisions  of  40  CFR  part  761. 

O.  PCB  Voltage  Regulators 
The  current  regulation  at 
§761.30(a)(l)(xv)  requires  owners  of 
mineral  oil  transformers  that  the  owner 
had  assumed  to  contain  50  to  499  ppm 
PCBs,  that  are  tested  and  found  to 
contain  500  ppm  or  greater  PCBs.  to 
bring  those  units  into  compUance  with 
all  the  applicable  provisions  of  part  761. 
EPA  is  proposing  at  §761.30(a)(l)(xvi) 
the  same  requirements  for  voltage 
regulators.  Accordingly,  voltage 
regulators,  assumed  to  be  PCB- 
Contaniinated.  that  are  later  tested  and 
found  to  contain  500  ppm  PCB  or 
greater  would  be  required  to  come  into 
compliance  with  part  761.  Voltage 
regulators  which  were  marked  or 
otherwise  known  to  contain  PCBs  at 
greater  than  500  ppm  would  also  be 
required  to  come  into  compliance  with 
all  the  applicable  requirements  of  part 
761.  Section  761.30(h)  would  also  be 
revised  to  reflect  this  change. 

In  many  respects,  voltage  regulators 
are  designed  to  function  in  a  manner 
similar  to  transformers.  They  consume  a 
small  amount  of  current  and  adjust  their 
output  voltage  with  precise  limits  based 
on  voltage  and  current  needs  of  the 
power  system.  Though  the  actual  size 
and  fluid  requirements  of  voltage 
regulators  vary  depending  upon  precise 
voltage  rating,  age,  and  manufacturer, 
voltage  regulators  of  less  than  100  KVA 
contain  approximately  30  gallons  of 
fluid  and  those  over  100  KVA 
approximately  200  gallons.  Voltage 
regulators  were  manufactured  with 
mineral-oil  fluid  of  which  14  percent 
contained  PCBs  greater  than  or  equal  to 
50  ppm  and  less  than  2  percent 
contained  greater  than  or  equal  to  500 
ppm  PCBs. 

Based  on  this  data.  EPA  does  not 
expect  many  voltage  regulators  to  be 
above  the  500  ppm  PCB  level;  however, 
as  with  mineral-oil  transformers  later 
tested  and  found  to  contain  above  500 
ppm  PCB.  those  that  were  found  to  be 
500  ppm  or  greater  would  be  treated  in 
the  same  manner  as  transformers  at  500 
ppm  or  greater. 

The  impetus  for  this  proposal  is  to 
ensure  that  voltage  regulators  that  are 
found  to  contain  500  ppm  or  greater 
PCBs  are  properly  marked  while  in 
service,  their  locations  are  marked, 
records  are  kept  pursuant  to  §761.180. 
they  are  registered  with  fire 
departments,  and  they  are  properly 
disposed  of  when  they  are  taken  out  of 
service.  As  well  as  soUdting  comments 
on  this  proposed  change  in  general,  EPA 
is  soliciting  comments  on  the 


appropriateness  of  requiring  enhanced 
electrical  protection  for  voltage 
regulators  as  is  the  case  for  mineral-oil 
transformers  later  found  to  contain 
greater  than  or  equal  to  500  ppm  PCBs. 

In  addition,  EPA  is  soliciting 
comments  on  whether  it  is  sufficient  to 
simply  add  voltage  regulators  to  exisUng 
§761.30(a)(l)(xv)  (renumbered  in  this 
proposed  rule  as  §761.30(a)(l)(xvi))  or 
whether  a  separate  subparagraph  should 
be  added  to  address  this  issue  because 
voltage  regulators  containing  greater 
than  or  equal  to  500  ppm  PCB  should 
not  be  treated  in  the  same  manner  as 
PCB  Transformers.  If  there  are 
compelling  reasons  to  treat  these  voltage 
regulators  differently  due.  for  example, 
to  their  size,  location,  or  use,  EPA 
welcomes  suggestions  on  the  most 
appropriate  way  to  regulate  these  pieces 
of  PCB  electrical  equipment. 

P.  Registration  Requirements  for  PCB 
Transformers  Containing  5 

500  ppm  PCBs 

Pursuant  to  section  18(b)  of  TSCA,  the 
State  of  Connecticut  petitioned  EPA  for 
an  exemption  bom  the  preemption 
provisions  of  section  18(a)(2)  to  allow 
the  State  to  require,  among  other  things, 
the  registration  of  PCB  Transformers 
(i.e.,  transformers  with  dielectric  fluid  at 
2500  ppm  PCB)  with  the  Connecticut 
Department  of  Environmental 
Protection.  Connecticut  argued  that  this 
notification  would  provide  a 
significantly  higher  degree  of  protection 
for  State  residents  and  emergency 
response  personnel  from  the  risks  posed 
by  PCB  Transformers  than  the  current 
Federal  rules  under  TSCA  because  (1) 
State  emergency  response  personnel 
often  respond  to  fires  and  spills  at  sites 
throughout  the  State  and  (2)  State 
administrative  actions  such  as  issuing 
warnings  regarding  fishing,  swimming, 
or  other  activities  that  could  increase 
human  exposure  to  PCBs  when  fires  or 
spills  occiu^,  could  be  made  in  a  more 
timely  manner.  While  EPA  sees  merit  in 
these  arguments.  EPA  believes  that 
residents  of  every  State  would  be  better 
protected  by  a  uniform,  nationwide 
registration  requirement,  where  EPA 
would  receive  the  data  and  make  it 
available  to  Federal  and  State 
emergency  response  personnel. 
Today's  rule  proposes  a  new 
§761.30(a)(l)(vii)  to  require  all  owners 
of  PCB  Transformers  to  register  their 
transformers  with  the  U.S. 
Environmental  Protection  Agency, 
Office  of  Enforcement  and  CompUance 
Assistance  (2245).  401  M  St.,  SW.. 
Washington.  DC  20460  no  later  than  90 
days  after  the  effective  date  of  the  final 
rule.  PCB  Transformers  subsequently 


identified  or  received  from  another 
location  would  have  to  be  registered 
with  EPA  no  later  than  30  days  after 
identification  or  receipt.  To  minimize 
data  gathering  and  processing.  EP.^ 
proposes  that  transformer  owners  would 
only  have  to  report  information  about 
their  transformers  that  is  currently 
required  under  §761. 180(a).  to  be 
included  on  their  annual  document 
logs.  The  registration  would  include  the 
following  information:  (1)  Transformer 
location  (address)  and  number  of  PCB 
Transformers,  (2)  kilograms  of  PCB 
hquid  in  each  PCB  Transformer,  and  (3) 
name,  address,  telephone  number  and 
signature  of  the  owner,  operator,  or 
other  authorized  representative 
certifying  the  accuracy  of  the 
information  submitted.  If  a  PCB 
Transformer  is  transferred  to  a  different 
location  after  it  is  registered, 
information  concerning  that  transfer 
would  be  recorded  in  the  former 
owner's  annual  document  log.  (See 
discussion  at  Unit  III.E.— Transfer  of 
Totally  Enclosed  PCBs.)  Anyone  who 
took  possession,  either  through  transfer 
of  location  or  sale  of  a  PCB  Transformer 
90  days  after  the  effective  date  of  this 
rule  would  be  responsible  for 
demonstrating  that  the  newly  acquired 
PCB  Transformer  was  registered  with 
EPA  under  this  proposed  provision  or, 
if  the  new  ovraer  could  not  make  that 
demonstration,  he  would  have  to 
register  that  PCB  Transformer  within  30 
days  of  the  transfer. 

The  regulations  at  §761.30(a)(l)(vi) 
and  (vii)  currently  include  requirements 
for  registering  all  PCB  Transformers 
with  fire  response  personnel  and 
owners  of  any  neaiby  commercial 
buildings.  Slate  and  local  authorities 
may  also  have  notification  requirements 
for  emergency  response  personnel. 
Owners  of  transformers  at  industrial 
sites  could  fulfill  the  current 
requirement  by  registering  with  their 
on-site  fire  brigade,  while  owners  of 
PCB  Transformers  in  or  near 
commercial  buildings  had  to  register 
with  the  local  fire  department. 
Subsequent  review  of  the  regulated 
community's  compliance  with  these 
registration  requirements  by  the  Office 
of  the  Inspector  General  of  EPA  and 
EPA  Regional  personnel  found  that 
many  fire  departments,  including  those 
serving  large  cities,  had  not  received 
registration  information  for  a  large 
percentage  of  those  PCB  Transformers 
which  should  have  been  registered,  hi 
addition,  many  owners  could  not 
demonstrate  that  they  had  registered 
their  transformers,  as  required  to 
continue  each  imit's  authorization  for 
use. 
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Therefore,  the  registration 
requirements  propmed  today  would 
extend  to  all  PCB  Transformers  in  use 
or  in  storage  for  reuse,  even  if  a  specific 
PCB  Transformer  was  registered  under 
the  current  requirements  at 
§761.30(a)(l).  Under  proposed 
§761.30(a)(lj(vii)(C),  this  requirement 
would  be  a  part  of  die  authorization  for 
continued  use  for  each  PCB 
Transformer. 

EPA  solicits  comments  on  this 
proposal  and  the  petition  from  the  State 
of  Connecticut.  If  EPA  does  not 
promulgate  today's  proposed  uniform 
national  registration  reqiiirements,  then 
it  would  be  inclined  to  promulgate  an 
exemption  imder  section  18(b)  to  allow 
any  State  to  implement  its  own 
registration  requirements  for 
transformers. 

Q.  Rectifiers 

It  has  come  to  EPA's  attention  that  a 
certain  number  of  oil-filled  and  solid- 
state  rectifiers  (devices  that  convert  AC 
current  to  DC  current)  contain  PCBs. 
While  rectifiers  are  not  specifically 
authorized  for  use  in  the  PCB 
regulations,  it  is  EPA's  intent  to 
authorize  at  proposed  §761.30(r),  the 
'  continued  use  of  rectifiers  in  a  similar 
manner  as  transformers  to  be  consistent 
with  EPA's  use  authorizations  for  non- 
totally  enclosed  electrical  equipment. 

To  add  specificity  to  this  proposed 
authorization  for  rectifiers,  EPA  is 
soliciting  comments  and  data  on  the 
following:  (1)  The  nimiber  of  rectifiers 
currently  in  use.  (2)  the  extent  of  PCB 
contamination  in  rectifiers,  (3)  the  size 
of  such  units  and  whether  EPA  should 
adopt  a  de  minimis  volume  amount  (as 
is  the  case  with  capacitors,  i.e., 
capacitors  with  less  than  3  pounds  of 
fluid  are  considered  small  and  generally 
not  regulated  under  TSCA  for  disposal) 
at  which  rectifiers  would  be  regulated 
under  TSCA,  (4)  the  number  of  oil-filled 
vs.  solid  state  rectifiers,  and  (5)  any 
information  that  will  assist  EPA  in 
supporting  a  use  authorization  for  this 
type  of  equipment.  Proposed  §761.30(r) 
would  authorize  PCBs  at  any 
concentration  to  be  used  in  rectifiers 
and  PCBs  at  less  than  50  ppm  to  be  used 
in  servicing  rectifiers  for  the  remainder 
of  their  u.seful  life. 

R.  Use  of  PCBs  in  Scientific  Equipment 

It  has  come  to  EPA's  attention  that 
certain  types  of  scientific  equipment 
have  historically  used  PCBs  as  a 
medium  for  comparative  measurements. 
Specifically,  EPA  has  been  made  aware 
of  the  historic  use  of  PCBs  in  studies  of 
^      birefringence  and  viscoelasticity  of  long 
chain  polymers  (Ref.  58).  The  PCBs 
serve  as  a  high  viscosity  medium  to 


unifonnlyjreduce  all  movement  to 
facilitate  comparisons  of  long-chain 
polymers.  These  studies  date  back  to 
well  befoi^  the  enactment  of  TSCA  and 
have  incldded  himdreds  of  thousands  of 
comparable  reference  data  runs.  Other 
media  could  be  used  to  replace  PCBs  in 
these  instfuments,  but  none  yield 
results  comparable  to  the  large  historical 
reference  data  set  using  PCBs  as 
reference  standards.  While  PCBs  are  not 
specifically  authorized  for  specialized 
uses  in  scientific  equipment,  it  is  EPA's 
intent  to  authorize  at  proposed 
§761.30(sj,  their  continued  use  in 
situations.where  the  PCBs  were  in  use 
as  of  the  date  of  publication  of  today's 
proposal.  KddiUonal  information  is 
requested  jas  to  why  substitutes  are  not 
available  6r  otherwise  could  not  be  used 
and  why  the  continued  use  of  PCBs 
presents  no  unreasonable  risk  to  health 
and  the  environment. 

In  ordei  to  add  specificity  to  this 
proposed  authorization,  EPA  is 
soliciting  comments  and  data  on  the 
following^  (1)  The  types  and  nuimber  of 
scientific  Applications  for  which  PCBs 
are  aurently  in  use;  (2)  explanations  as 
to  why  substitutes  can  not  be  used  in 
each  identified  scientific  application;  (3) 
the  size  of  such  units  and  whether  EPA 
should  a«>pt  a  de  minimis  volume 
amount;  (4)  the  types  of  PCBs  used;  (5) 
descripticyis  of  how  releases  and 
exposures  to  PCBs  are  minimized 
during  prtparation,  operation,  and 
disassembly  of  the  testing  equipment; 
and  (6)  any  additional  information  that 
will  assist  EPA  in  supporting  a  use 
authorization  for  PCBs  in  scientific 
equipmer  I.  In  all  authorized  and 
unauthorj  ted  scientific  uses  or 
applicatic  ns  of  PCBs,  the  disposal  of  the 
PCBs  and  any  contaminated  equipment 
is  fully  re  [ulated  under  TSCA. 

S.  Removi  f  Outdated  Material 

In  resp<  nse  to  a  request  to  remove 
outdated :  naterial  from  the  Code  of 
Federal  R  igulations,  EPA  is  proposing 
to  remove  the  provisions  at 
§761. 20(d(3)  that  require  the 
submissic  n  to  EPA  of  a  notice  at  least 
30  days  p  ior  to  the  export  for  disposal 
of  PCBs  o  -  PCB  Items;  the  regulations 
had  auth<  rized  export  for  disposal  until 
May  1,  IS  BO.  In  deleting  the  notification 
requiremi  nt,  EPA  proposes  to  retain  the 
prohibitic  n  against  exporting  PCBs  for 
disposal  I  fter  May  1, 1980,  as  reflected 
at  §761.2i(c)(3)  in  today's  notice. 

Likewise,  several  use  authorizations 
specified  deadlines  by  which  certain 
activities  were  to  cease.  Section 
761.30(a)  l)(iii),  which  prohibits  the 
installation  of  PCB  Transformers  in  or 
near  commercial  buildings  after  October 
1, 1985.  c  3ntains  provisions  for  the 


continued  installation  of  such 
transformers  in  emergency  situations  or 
for  reclassification  up  until  October  1, 
1990.  Since  these  provisions  are  now 
obsolete,  EPA  is  proposing  their 
removal,  with  the  exception  of  the 
provision  to  allow  the  indefinite 
installation  of  Mineral  Oil  PCB 
Transformers,  which  is  still  valid  and 
would  be  retained.  Therefore, 
§761.30(a)(l)(iii)(A)  through  (D)  would 
be  deleted,  with  the  exception  of  the 
requirements  of 

§761.30(a)(l)(iii)(C)(2)(ii)  and  (C)(2)(iii). 
which  would  be  retained  and 
redesignated  as  §761.30(a)(l)(iii)(A)  and 
(iii)(B),  respectively.  The  definition  of 
"emergency  situation"  under  §761.3 
would  therefore  be  rendered 
imnecessary  and  also  would  be  deleted. 

The  provisions  at  §761. 30(b),  which 
authorize  the  use  in  and  servicing  of 
railroad  transformers,  contain 
procedures  for  phasing  in  a  reduction  of 
the  PCB  concentration  for  dielectric 
fluids  used  in  railroad  transformers. 
Essentially,  the  use  of  greater  than  1,000 
ppm  PCBs  in  these  transformers  was 
prohibited  after  July  1, 1986.  Therefore, 
EPA  is  proposing  to  amend  paragraph 
(b)(1)  by  deleting  paragraphs  (b)(l)(i) 
through  (b)(l)(vii)  at  §761.30(b)(l)  "Use 
restrictions."  Paragraph  (b)(1)  would  be 
amended  to  restrict  the  use  of  PCBs  in 
the  dielectric  fluids  of  railroad 
transformers  to  <1,000  ppm  after  July  1, 
1986  (as  is  currently  required  by 
§761.30(b)(l)(vi)).  Further,  EPA  is 
proposing  to  delete  §761.30(b)(2)(ii) 
"Servicing  restrictions."  and  to 
redesignate  §§761.30(b)(2)(iii)  through 
(vii)  as  (b)(2)(ii)  through  (vi).  The 
provisions  at  §761. 30(c)  "Use  in  and 
servicing  of  mining  equipment"  would 
be  revised  to  delete  the  conditions  listed 
at  paragraphs  (c)(1)  through  (c)(5)  since 
the  timeframe  of  the  authorization  for 
the  use  and  servicing  of  mining 
equipment  containing  PCBs  has  lapsed 
and  these  conditions  are  no  longer 
relevant.  The  introductory  paragraph  for 
§761. 30(c)  would  also  be  amended  to 
delete  the  processing  and  distribution  in 
commerce  servicing  authorization  for 
PCBs  greater  than  50  ppm  used  in 
mining  equipment  which  expired  on 
January  1, 1982.  The  authorization 
would  be  revised  to  allow  servicing  only 
with  PCBs  at  a  concentration  level  of 
less  than  50  ppm. 

Sections  761.30(d)(1)  through  (d)(5) 
set  conditions  on  the  use  of  PCBs  at 
concentrations  of  50  ppm  or  greater 
prior  to  July  1, 1984.  The  recordkeeping 
requirement  under  paragraph  (d)(5) 
expired  on  July  1, 1989  (5  years  after  the 
deadline).  Therefore,  paragraphs  (d)(1) 
through  (d)(5)  are  effectively  obsolete, 
and  EPA  is  proposing  their  deletion. 
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Similar  provisions  for  hydraulic  systems' 
under  §761.30(e)(l)  throu^  (e)(5)  are 
also  being  proposed  for  removal.  The 
introductory  paragraphs  for  §§761. 30(d) 
and  761.30(e)  would  be  amended  to 
allow  heat  transfer  or  hydraulic  systems 
that  were  in  operation  after  July  1, 1984 
at  a  concentration  level  of  less  than  50 
ppm  PCBs  to  be  serviced  to  maintain  a 
concentration  level  of  less  than  50  ppm 
PCBs.  This  action  is  being  proposed  so 


that  heat  transfer  and  hydraulic  systems 
that  were  in  compUance  (containing  less 
than  50  ppm  PCBs  in  their  fluids)  could 
be  serviced  to  maintain  PCB  levels  at 
less  than  50  ppm  should  the  PCB  levels 
rise  above  50  ppm  because  of  leaching 
from  the  systems.  Heat  transfer  and 
hydraulic  systems  could  only  be 
serviced  with  fluids  containing  PCBs  at 
less  than  50  ppm. 


T.  Chart  of  Marking  and  Recordkeeping 
Requirements 

The  following  chart  has  been 
prepared  to  help  clarify  the  marking  and 
recordkeeping  provisions  discussed  in 
this  proposed  rule.  It  summarizes  the  » 
marking  and  recordkeeping  provisions 
as  they  exist  now  under  40  CFR  part 
761,  as  well  as  the  proposed  changes 
discussed  above  in  Unit  III  of  this 
preamble. 


Table  1.— PCB  Marking  and  Recordkeeping  Requirements 


Regulated  Items 


PCB  Containers 


PCB  Article  Containers 


PCB  Transformers . 


PCB  Large  High  Voltage 
(LHV)  Capacitors. 


PCB  Large  Low  Voltage  (LLV) 
Capacitors. 


PCB  Small  Capacitors 

PCB  Contaminated  Electrical 
Equipment. 

PCB  Equipment  ttiat  contains 
Large  High  Voltage  (LHV) 
Capiacitors  or  transfonners. 


Natural  Gas  Pipelines  &  Com- 
pressors (22  ppm). 


Bulk  PCB  waste 


Storage  areas 


Transport  vehicles 


Access  to  PCB  Transformefs 


Existin9  marking  re- 
quirements 


ML  on  item,  ML  on 
transport  veNcie  it 
carrying  45  kg  or 
more  liquid  PCBs 

ML  on  item 


ML  on  item.  ML  on 
access  to  unit 
(doors,  etc),  ML  on 
transport  Vehicle 

ML  on  unit  or  on  pro- 
tected kx^ation 


ML  on  item  wtien  re- 
nroved  from  use.^ 


Not  required 

ML  on  item  wtien  re- 
moved from  use  or 
disthtxjted  in  corrv 
merce 

ML  on  item 


ML  on  container 


ML  on  area 


MLon  vehide  if  corv 
tains  PCB 
translonner(s)  or  45 
kg  or  more  tkiuid 
PCBs 

ML  or  approved  mark 


Existing  in-service 
records' 


Total  Kg  weight  of  all 
containers,  descrip- 
tion of  contents 


Total  Kg  weight  of  all 
containers,  descrip- 
tion of  contents 

Total  No.  of  units,  total 
Kg  weight,  inspec- 
tk>n  &  maintenance 
records 

Total  No  (-protected 
location  records  If 
apqiicaiHe) 

Total  No. 


Not  required 

Records  required  for 
LHV  Capacitors  or 
transformers 


Existing  disposal  and  storage-for-dis- 
posal  records  ^ 


Date  container,  serial  or  1.0.  No,  Kg 
weight  of  each,  descriptnn  of  con- 
tents, dates  of  removal;  transport; 
and  disposal,  total  No.  &  Kg 
weight 

Serial  or  I.D.  No.,  Kg  weight  of  each, 
descriptton  of  contents,  dates  of 
removal;  transport;  and  disposal, 
total  No.  &  Kg  weight 

Date  artk^ie,  serial  or  I.D.No.,  Kg  of 
flukl  in  each,  dates  of  removal; 
transport;  and  disposal,  total  No.  & 
Kg  weight 

Date  artk:le.  serial  or  I.D.  No.,  Kg  (rf 
fkjid  in  each,  dates  of  removal; 
transport;  and  disposal,  total  No.  & 
Kg  weight 

Date  article,  serial  or  I.D.  No.Kg  of 
fluk)  in  each,  dates  of  removal; 
transport;  and  disposal,  total  No.  & 
Kg  weigtrt 


Not  required  (once  drained) 


Records  required  for  LHV  Capacitors 
or  transformers 


Proposed  changes  re- 
sultir>g  from  rule 


Kg  weight/quantity  &  dates  of  each 
batch  in  or  out.  Also  dispositkxi  of 
each  batch  out.  total  Kg  weight 


Annual  records 
§761.180 


as  required  under 


Marking  also  required  if  carrying  45 
Kg  or  more  solid  PCBs 


Mark  transport  vehwie 
carrying  over  45  Kg 
liquid  or  solids 


Date  article  container 


Record  of  sale,  record 
of  irvservk^e  reg- 
istratkm  with  EPA 

Record  of  sale 


Record  of  sale,  in- 
service  marking 


Record  of  sale 


Irvservice  marking, 
record  of  sale 


Appurtenarx:es  &  air 
compressor  sys- 
tems added  to  defi- 
nitkm 


Maintain  inventory  on 
site,  records  of  in- 
spections, genera- 
tors must  also  file 
Annual  Reports, 
records  of  attempts 
to  dispose  of  within 
1-year 
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Table  1 .— PCB  Marking  a  ^d  Recordkeeping  Requirements— Continued 


Regulated  items 


Existing  maridng  re- 
quirements 


Existing  in-service 
records' 


Existing  disposal  and  storage-tor-dis- 
posal records ' 


Proposed  changes  re- 
sulting from  rule 


PCB  motors,  hydraulic  and 
heat-transfer  systems  3. 

Pre-TSCA  Uses 


ML  on  item 


Record  of  sale 


ML  in  facility,  records 
of  historical  use,  air 
monitoring,  &  wipe 
sampling 


^  ArmuaJ  recordkeeping  requirements  are  tx)kjed. 
3  Manufacturers  are  required  to  mark  non-PCB  Large 
PCBs"  label  until  7/1/98. 
3  The  use  of  these  PCB  items  is  no  longer  authorized. 


ow  Voltage  capacitors,  small  capacitors,  and  fluorescent  light  ballasts  with  a  "No 


rv.  Proposed  Amendments  to  the 
Notification  and  Manifesting  Rule 

Since  the  promulgation  of  the  PCB 
Notification  and  Manifesting  (N&M)  rule 
on  December  21. 1989  (54  FR  52716)  a 
number  of  issues  have  been  raised  that 
were  not  contemplated  when  the  final 
rule  was  being  drafted.  Some  of  these 
issues  were  raised  by  litigants  who 
petitioned  the  Agency  for  review  of  the 
rule  or  by  other  waste  handling 
associations.  Other  items  which  are 
being  proposed  in  today's  notice  have 
been  previously  promulgated  under 
RCRA  regulations  and  seem  appropriate 
for  inclusion  in  the  PCB  N&M  rule. 
Some  of  the  issues  below  are  simply 
clarifications  and  are  not  intended  to 
result  in  changes  to  the  codified 
sections  of  40  CFR  part  761.  EPA  is 
soliciting  comments  on  the  following 
proposed  amendments  and 
clarifications  to  the  PCB  N&  M  rule. 

A.  Small  Quantity  Exemption  for  Solids 

On  June  27, 1990  (55  FR  26204),  EPA 
issued  a  correction  to  the  N&M  rule  that 
among  other  things  sought  to  clarify  the 
definition  of  "Commercial  storer  of  PCB 
waste"  at  §761.3.  The  word  "liquid" 
was  added  to  the  phrase  "exceeds  500 
gallons  of  PCBs"  so  that  the  phrase  now 
reads  "exceeds  500  liquid  gallons  of 
PCBs."  This  excluded  facilities  that 
were  storing  at  any  one  time  less  than 
500  gallons  of  liquid  PCB  waste  from 
the  need  to  seek  approval  as  a 
commercial  storer  of  that  waste. 

In  a  petition  for  review  of  the  N&M 
rule,  filed  with  the  District  of  Columbia 
Circuit  Court  of  Appeals  on  September 
25,  1990,  the  petitioner  claimed  that 
EPA  acted  arbitrarily  when  it  narrowed 
the  small  volume  exemption  in  the 
definition  of  commercial  storer  so  that 
only  storers  of  liquid  PCB  wastes  at 
amounts  of  less  than  500  gallons  would 
qualify.  EPA  agreed  that  there  were 
certain  classes  of  businesses  (e.g., 
companies  performing  PCB  waste 
treatability  studies  and  laboratories 
affiliated  with  PCB  handling  companies) 


that  on 
small 


qui  ntiti 


thes  e 


sh  ngi 


of:casion  may  possess  relatively 
ies  of  solid  PCB  waste 
by  others.  Under  the  current 
companies  do  not  qualify  for 
exembtion  for  small  quantity  liquid 
ther  ifore,  must  apply  for  approval 
comm  Jrcial  storers  of  PCB  waste, 
j  reed  there  may  be  reasons  for 
a  small  quantity  exemption 
to  complement  the  rule's 
quintity  exemption  for  liquids, 
also  indicated  to  the  petitioner  that 
fc  rmal  amendment  to  the  rule 
r  lulgated,  no  enforcement 

)uld  be  taken  against  a  facility 
sinall  quantities  of  PCB  solids 
commercial  storage  approval 
following  requirements  were  met: 

ely  notification  to  EPA  of  its 
waste  activities. 

a  -age  at  no  time  of  more  than  70 
of  PCB  solid  waste,  the 
approxiitiate  volumetric  equivalent  of 


generate! 

nfle, 

the 

and, 

as 

EPA  a; 
establi 
for  solid! 
small 
EPA 
until  a 
was  pro: 
action  w 
storing 
without 
if  the 

(l)Ti 
PCB 

(2)  St 
cubic  fef  t 


( ns. 


I  Coi  ipli 


500  gall 

(3) 
applicable 
TSCA  ojthe 

This 
volume 


thjn 


iance  with  all  other 
requirements  as  set  forth  in 
PCB  rules, 
pj'oposed  rule  would  add  a  small 
xemption  for  storage  of  no 

70  cubic  feet  of  non-liquid 
he  definition  of  "commercial 
oflPCB  waste"  at  §761.3.  EPA  is 
comments  on  the 
eness  of  this  small  volume 
mptiftn  for  solids  and  in  particular, 
70  cubic  feet  is  an  appropriate 


more 
PCBs  to 
storer 
solicitin 
approprfet 
exe 

whether 
cutoff. 
Also 
the  defiilit 
§761.3, 
change 
of  PCB 


1  1 


(f 


person 
commerti 
followin  I 
propose  1 
generate  > 
transfori  ners) 
otherwije 
owner  ( 
become 
waste 


the  proposed  amendment  to 
ion  of  commercial  storer  at 
PA  is  clarifying  a  point  on  the 
'  ownership  or  release  of  title 
ykasXe  and  how  that  relates  to  a 
1:  ecoming  or  not  becoming  a 
al  storer  of  PCB  waste.  The 
example  illustrates  the 
clarification.  If  a  facility  that 
and  stores  its  ovm  waste  (e.g., 

is  sold  (or  the  title 
changes  ownership),  the  new 
holder  of  the  title)  does  not 
1  commercial  storer  of  PCB 

the  owner  is  now  a  storer 


r 


b(  cause  i 


of  waste  generated  by  someone  else.  The 
waste,  along  with  the  facility,  is  now 
ovmed  by  the  purchaser,  and  the 
purchaser  is  storing  its  own  waste; 
therefore  the  purchaser  is  not  a 
commercial  storer. 

B.  Clarification  of  Exception  Reporting 

EPA  is  proposing  to  amend 
§761. 215(b),  (c),  and  (d),  which  discuss 
the  times  when  a  generator,  commercial 
storer,  or  disposer  must  submit  One- 
year  Exception  Reports  to  the  EPA 
Regional  Administrator.  Currently,  a 
disposer  is  required  to  submit  a  One- 
year  Exception  Report  whenever  both  of 
the  following  occur: 

(1)  The  PCB  waste  is  received  on  a 
date  more  than  9  months  ft-om  the  date 
the  PCB  waste  was  removed  from 
service  for  disposal  as  indicated  on  the 
manifest. 

(2)  The  disposer  could  not  dispose  of 
the  PCB  waste  within  1  year  from  the 
date  of  removal  from  service  for 
disposal. 

A  generator  is  required  to  submit  the 
Exception  Report  when  a  copy  of  the 
manifest  with  the  hand-written 
signature  of  the  owner  or  operator  of  the 
designated  facility  has  not  been  received 
within  45  days  of  the  date  the  waste  was 
accepted  by  the  original  transporter. 
Also,  a  generator  or  commercial  storer 
who  manifests  PCBs  or  PCB  Items  to  a 
disposer  of  PCB  waste  must  submit  the 
Exception  Report  when  both  of  the 
following  occur: 

(1)  The  waste  was  transferred  to' the 
disposer  within  9  months  of  the  date  of 
removal  from  service  for  disposal  as 
indicated  on  the  manifest. 

(2)  The  generator  or  commercial  storer 
has  not  received  within  13  months  from 
the  date  of  removal  for  disposal  a 
Certificate  of  Disposal  (CD)  or  they 
receive  the  CD  and  it  indicates  that  the 
waste  was  disposed  of  on  a  date  more 
than  1  year  after  the  date  of  removal 
from  service  for  disposal. 

These  sections  of  the.regulation  do 
not,  however,  indicate  when  the 
disposer,  commercial  storer,  or 
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generator  has  to  submit  the  One-year 
Exception  Reprnt  to  the  Regional 
Administrator.  EPA  is  proposing  to 
amend  §§761.215(b),  (c).  and  (d)  to 
require  that  the  disposer,  commercial 
storer,  or  generator  submit  the  One-year 
Exception  Report  to  the  Regional 
Administrator  no  later  than  30  days 
from  the  discovery  of  the  passage  of  the 
regulatory  deadlines.  EPA  solicits 
comments  on  the  appropriateness  of  the 
proposed  30-day  period. 

C.  Timing  for  Submission  of  the 
Certificate  of  Disposal 

Section  761.218(b)  requires  that  a 
Certificate  of  Disposal  (CD)  be  sent  to 
the  generator  indicated  on  the  manifest 
that  accompanied  the  shipment  of  PCB 
waste  to  the  disposal  facility  within  30 
days  of  the  date  that  disposal  of  the  PCB 
waste  identified  on  the  manifest  was 
completed.  Section  761.215(d)(2) 
indicates  that  one  of  the  occasions  when 
a  generator  or  commercial  storer  should 
submit  a  One-year  Exception  Report  to 
the  Regional  Administrator  is  wbeu  the 
CD  is  not  received  from  the  disposer 
within  13  months  from  the  date  of 
removal  from  service  for  disposal 
(DORFSFD). 

EPA  wishes  to  clarify  that  there  may 
be  different  DORFSFD  dates  for 
different  individual  items  on  any  given 
manifest.  This  means  that  some  items 
listed  on  the  manifest  will  need  to  be 
disposed  of  earlier  than  others  to  meet 
the  1-year  time  limit  for  storage  and 
disposal.  Due  to  the  fact  that  there  may 
be  different  disposal  dates  for  different 
items  on  the  same  manifest,  there  will 
also  be  different  CDs  associated  widi 
those  different  disposal  dates  (unless  of 
course,  the  entire  shipment  listed  on  the 
manifest  is  disposed  of  before  the  1- 
year  aimiversary  of  the  item  with  the 
earliest  DORFSFD).  The  generator  may 
either  submit  more  than  one  manifest 
per  shipment  based  on  whether  or  not 
there  are  different  DORFSFDs  for  the 
items  in  the  shipment  or  attach  a 
continuation  sheet  to  reflect  the 
different  DORFSFDs.  This  may  be  time 
consuming  initially,  but  will  ensure  that 
the  generator  receives  a  proper  CD  that 
identifies  the  specific  PCS  Items  (noting 
the  generator's  identifying  niunber.  if 
assigned)  to  close  the  disposal  loop  on 
the  generated  waste.  EPA  wants  to  make 
clear  that  it  is  not  appropriate  to  base 
the  disposal  of  the  item  on  the  manifest 
with  the  latest  DORFSFD  or. 
correspondingly,  to  send  the  CD  based 
on  that  item. 

D.  No  Manifest  for  Pre-1978  <50  ppm 
Spills 

EPA  proposes  to  amend  §761.207(j). 
This  section  describes  what  wastes. 


based  on  PCB  concentration  and 
factoring  in  whether  or  not  dilution  has 
occurred,  are  subject  to  the  manifesting 
requirements.  The  section  now  states 
that  if  the  waste  contains  less  than  50 
ppm  PCBs.  but  comes  from  a  source  that 
contained  greater  than  50  ppm  PCBs, 
the  waste  is  subject  to  the  manifesting 
and  disposal  requirements.  Cited  as  an 
example  is  PCB  spill  cleanup  material 
containing  less  than  50  ppm  when  the 
spill  involved  material  containing 
greater  than  50  ppm. 

The  proposed  amendment  at 
§761.207(j)  would  specify  that  there  is 
no  manifest  requirement  for  material 
currently  below  50  ppm  that  derives 
fttjm  pre-April  18, 1978,  spills  (of  any 
concentration)  or  pre-July  2, 1979  spills 
less  than  500  ppm.  This  is  because  (1) 
the  material  "as  foimd"  is  below  the 
regulatory  threshold  that  would  make  it 
subject  to  the  disposal  requirements  of 
subpart  D.  and  (2)  the  original  spilled 
material  was  either  below  or  not  subject 
to  the  disposal  requirements  of  part  761, 
subpart  D  at  the  time  of  the  original 
spill. 

In  addition,  the  manifest  requirement 
does  not  apply  to  material  derived  from 
spills  that  have  been  decontaminated  in 
accordance  with  EPA's  spill  cleanup 
policies.  In  other  words,  material 
containing  PCBs  that  has  been 
decontaminated  to  the  poficy  standards 
to  a  level  below  50  ppm  would  not  be 
treated  as  if  it  contained  greater  than  50 
ppm  PCBs  for  disposal  purposes,  and 
could  be  disposed  of  in  a  mimicipal 
landfill  or  by  other  non-PCB  disposal 
methods.  This  position  is  consistent 
with  EPA's  regulations  that  permit 
material  that  has  been  contaminated  as 
the  result  of  a  spill  of  PCBs  to  be 
distributed  in  commerce  if  the  material 
is  decontaminated  in  accordance  with 
the  apphcable  spill  cleanup  policies. 
(See  40  CFR  761.20(c)(5).) 

EPA  is  soliciting  comments  on  the 
proposed  amendment  to  §761.207(j)  to 
make  it  clear  as  to  when  one  does  or 
does  not  have  to  manifest  PCB  waste 
material  that  is  less  than  50  ppm. 

E.  Notification  by  Transporters 

It  has  come  to  the  Agency's  attention 
that  there  is  some  confusion  in  the 
regulated  community  as  to  whether  a 
subcontractor  or  a  "permanently  leased 
operator"  can  use  the  EPA  Identification 
Number  (EPA  ID  number)  issued  to  an 
unrelated  company  that  has  notified  as 
a  transporter. 

Since  any  person  engaged  in  the 
transportation  of  regulated  PCB  waste 
must,  imder  current  §761.205,  apply  for 
and  receive  an  EPA  ID  number,  a 
"permanently  leased  operator"  or  a 
subcontractor  must  notify  separately 


and  receive  a  separate  and  distinct  EPA 
ID  number  to  transport  PCB  waste.  The 
intent  of  the  PCB  N&M  rule  would  be 
subverted  if  this  were  not  the  case.  The 
Agency  would  have  no  record  of  who 
was  doing  the  actual  physical  transport 
of  PCB  waste.  Theoretically,  a  company 
could  apply  for  a  master  ID  number  that 
could  be  used  by  hundreds  of 
permanently  leased  operators  or 
subcontractors.  This  would  be  clearly 
contrary  to  the  intent  of  the  N&M  rule 
which  is  to  have  a  record  of  each  PCB 
waste  handler.  The  regulations  at  §761.3 
define  a  "Transporter  of  PCB  waste"  as 
"...any  person  engaged  in  the 
transportation  of  regulated  PCB  waste 
..."  and  §761.205  requires  that  all 
transporters  notify  EPA  of  their  PCB 
waste  handling  activities. 

F.  Renotification  for  Changes  in  Facility 
Operations 

Sections  761.202  and  761.205  discuss 
who  must  obtain  an  EPA  ID  number  and 
how  to  obtain  such  an  ID  number 
through  the  use  of  EPA  Form  7710-53, 
EPA  wishes  to  clarify  that  when  a 
facility  has  previously  notified  the 
Agency  of  its  PCB  waste  handling 
activities  using  EPA  Form  7710-53  and 
those  activities  change  (e.g..  the  owner 
or  operator  of  the  facifity  notified  EPA 
as  a  commercial  storer  and  now  wants 
to  engage  in  the  transport  of  PCB  waste, 
or  notified  as  a  transporter  and  a 
commercial  storer  but  no  longer  wishes 
to  engage  in  the  activity  of  transporting 
PCB  waste),  the  notifier  must  resubmit 
EPA  Form  7710-3  to  reflect  those 
changes.  Other  examples  of  when  a  PCB 
waste  handler  must  renotify  the  Agency 
include,  but  are  not  hmited  to,  when  the 
company  stops  handling  PCB  waste  or 
changes  the  facility's  location. 
Indication  in  a  cover  letter  or  on  the 
form  itself  that  this  is  a  resubmission 
based  on  changes  in  facility  operations 
and  not  a  new  submission  will  help  to 
facilitate  the  process. 

EPA  is  proposing  to  add  this 
requirement  for  resubmission  of  EPA 
Form  7710-53  when  there  is  a  change 
in  a  facility's  status  to  new  §761. 205(f). 
EPA  is  proposing  that  the  resubmission 
be  submitted  to  EPA  no  later  than  5 
work  days  after  the  change  was  made. 

G.  Transfer  of  Ownership  of  Commercial 
Storage  Facilities 

EPA  is  proposing  to  amend  §761.65 
by  adding  a  new  paragraph  (j)  to  include 
language  on  the  procedures  and  timing 
associated  with  the  transfer  of 
ownership  of  a  commercial  storage 
facility,  llie  timing  and  procedures 
would  apply  to  facilities  with  either 
interim  or  final  approval. 
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Existing  commercial  storage  facilities 
had  until  August  2, 1990,  to  submit  a 
completed  application  to  EPA  and 
receive  interim  status  to  operate  until 
the  application  was  formally  approved 
or  denied.  Section  761.65(d)(3) 
describes  the  information  that  must  be 
included  in  the  application,  such  as  a 
closure  plan,  closure  cost  estimate,  and 
financial  assurance  for  closure.  The 
N&M  rule  did  not,  however,  discuss 
procedures  and  criteria  for  transferring 
ov.-nership  of  a  facility  with  interim 
status  or  final  approval  to  operate  (as  is 
the  case  under  the  regulation 
implementing  ROtA  at  40  CFR 
270.72(a)(4)).  The  Agency  is  soliciting 
comments  on  the  following  proposed 
procedure  as  a  way  to  address  the  issue 
of  transfer  of  ownership  of  commercial 
storage  facilities. 

The  Agency  would  recognize  the 
tiziiz^zT  of  interim  status'or  final 
app;oval  for  commercial  storage  *  - 

facilities  if  all  the  following  conditions 
were  met; 

1 1)  The  transferee  demonislrated  it  had 
estdoiished,  by  the  date  of  transfer, 
financial  assurance  for  closure  pursuant 
to  §761.65(gl  using  a  mechanism 
effective  as  of  the  date  of  final  approval. 
This  would  assure  that  there  would  be 


nc  Icpse  in  financial  assurance  for  the 
transferred  facility. 

(2)  The  transferee  submitted  a  new 
and  complete  apphcation  for  final 
st'~.7-;;e  approval. 

•?!  Any  significant  deficiencies  (e.g., 
technical  operations,  closure  plans,  cost 
estimates)  that  EPA  had  identified  in  the 
application  of  the  transferor,  were 
rtsOiveu  in  the  new  application  by 
either  the  transferor  or  by  the  transferee. 

The  new  application  would  also  have 
to  include  all  the  elements  listed  in  40 
CI  R  761.65(d)(3),  including  but  not 
limited  to,  a  demonstration  that  the 
applicant  and  its  principal  and. key 
employees  were  qualified  to  engage  in 
the  business  of  commercial  storage  of 
PCB  v.-aste,  the  facility  had  the  capacity 
to  handle  the  PCB  waste  estimated  by 
the  appHcant,  certification  of 
compliance  with  the  storage  facility 
standards  at  §761. 65(b)  and/or  (c)(7),  a 
written  closiu^  plan,  demonstration  of 
financial  responsibility  for  closure, 
demonstration  that  operation  of  the 
facihty  would  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment,  and  the  environmental 
compliance  history  of  the  applicant  and 
its  principals  and  key  employees. 

Before  the  transfer  of  interim  status  or 
final  approval  could  occur,  EPA  would 
have  to  review  the  new  application  and 
deem  it  "complete,"  i.e.,  all  the  required 
elements  were  included  in  the 
application.  The  application  would  also 


have  to  o  rrect  any  significant 
deficienc  es  previously  identified.  Of 
course,  EFA  would  reserve  the  right  to 
deny  the  transfer  of  the  interim  approval 
status  or  inal  approval  if  upon  interim 
review  of  the  new  application,  EPA 
determin(  d  that  the  transferee  was  not 
qualified  or  was  unable  or  unwilling  to 
achieve  a  id  maintain  its  operations  in 
complian  ;e  with  TSCA  and  the  PCB 
rules.  In  i  ddiUon,  a  determination  by 
the  EPA  I  egional  Administrator  that  the 
transfer  o  interim  status  or  final 
approval  :ould  occur  would  not  be 
determini  tive  of  tlie  final  decision  that 
would  be  made  regarding  the 
commerc  al  storage  application.  EPA 
would  ali  D  reserve  the  right  to  deny  any 
subseque  it  transfer  request  respecting  a 
particula]  facility  if  EPA  believed  that 
such  a  trs  asfer  was  undertaken  to  avoid 
the  requii  ement  of  seeking  a  final 
commerc  <'il  liorage  approval. 

The  rec  uirenients  proposed  above 
would  ha  /e  to  be  met  before  EPA  would 
recognize  the  transfer  of  interim  status. 
For  exam  )le.  Company  "X"  is  interested 
in  acquir  ng  ownership  of  Company 
"Y",  whi  h  has  interim  status  to  operate 
as  a  comi  lercial  storer  of  PCB  waste.  If 
EPA  does  not  recognize  the  transfer  of 
interim  s'  itus  before  Company  "X" 
takes  legs    title  of  ownership  of  the 
facility  fr  )m  Company  "Y",  Company 
"X"  may  )e  in  violation  of  the 
commerc  al  storage  regulations  because 
it  did  not  have  interim  status  to  operate 
at  the  tirr  i  it  took  legal  title. 

To  faci  itate  the  transfer  of  ownership, 
the  Agem  y  also  solicits  comments  on 
whether  i  "new"  application  is  entirely 
necessarj   If,  for  example,  the  transferee 
accepted  he  contents  of  the  old 
applicati(  n,  the  only  parts  of  the 
applicati<  n  that  would  have  to  be 
amended  (excluding  any  deficiencies 
that  have  yet  to  be  corrected)  would  be 
the  finan(  ial  assurance  for  closure,  a 
new  list  c  f  principles  and  key 
employe*  s,  and  the  compliance  history 
of  any  bu  ;iness  with  which  those 
individuc  Is  had  been  affiliated  in  the 
precedinj  5  years.  This  submission  of 
an  "amen  ded"  application  would  save 
both  the  I  ransferee  and  the  EPA  time 
and  mon<  y  and  ultimately  facilitate  the 
transfer  p  rocess. 

H.  Modifi  :ations  to  Storage  Facilities 


Sectior 


761.65(e)(4)  discusses  when  a 


commerc  al  storage  facility  must  submit 
a  request  to  EPA  for  a  modification  to 
its  storage  approval  to  amend  its  closure 
plan.  Tha  Agency  is  proposing  a  similar 
requiremi  int  for  revising  the  financial 
assuranc<  for  closure  when  there  are 
modifical  ions  to  the  commercial  storage 
facility,  fer  example,  where  the  facility 
is  enlargad  and  the  maximum  inventory 


of  waste  increases  sufficiently  to 
warrant  an  increase  to  the  financial 
assurance  mechanism.  EPA  is  proposing 
to  add  §761.65(g)(9)  to  indicate  that 
when  a  modification  to  the  storage 
facility  occurs  that  warrants  establishing 
a  new  financial  assurance  mechanism  or 
amending  the  existing  financial 
assurance  mechanism,  the  owner  or 
operator  shall  have  established  and 
activated  the  new  financial  assurance 
mechanism  no  later  than  30  days  after 
the  Regional  Administrator  (or  DirectOT, 
CMD)  is  notified  of  the  completion  of 
the  modification  of  the  facility,  but  prior 
to  the  use  of  the  modified  portion  of  the 
facility.  In  addition,  tlie  Regional 
Administrator  (or  Director,  CMD)  would 
have  to  be  notified  in  writing  no  later 
than  7  days  of  completion  of  the 
modification  to  the  facility.  EPA  is  also 
soliciting  comments  on  the 
appropriateness  of  adding  tho.se 
requirements  to  the  existing  laiigitage  at 
§761.65(f)(3)  since  this  section  also 
addresses  modifications  (in  this  case 
closure)  rather  than  adding  a  new 
paragraph  (g)(9)  to  §761.65. 

/.  Clarification  of  Which  Disposers  Must 
Submit  Annual  Reports 

Section  761.180(b)(3)  requires  that 
each  owner  or  operator  of  a  PCB 
disposal  or  commercial  storage  facility 
shall  submit  an  annual  report  to  the 
Regional  Administrator  of  the  EPA 
Region  in  which  the  facility  is  located 
by  July  15  of  each  year,  that  briefly 
summarizes  the  records  and  annual 
document  log  required  to  be  maintained 
and  prepared  under  paragraphs  (b)(1) 
and  {b)(2)  of  that  section.  Sections 
761.180rD)(l)  and  (b)(2)  are 
recordkeeping  requirements  including 
information  obtained  from  manifests 
that  are  generated  or  received  by  the 
facility.  If  a  disposal  facility  disposed  of 
only  its  own  waste  and.  therefore,  never 
received  or  generated  a  manifest,  it 
would  still  have  to  prepare  an  annual 
document  log  as  per  the  requirements  at 
§761.180(b)(2)(iii).  However,  the  annual 
report  requirements  of  §761. 180(b)(3) 
should  not  be  misinterpreted  as  not 
applying  to  such  a  facility  simply 
because  they  do  not  receive  or  generate 
manifests. 

It  was  not  the  intent  of  the  Agency  to 
exclude  disposers  of  PCB  waste  as 
defined  at  §761.3  who  dispose  of  their 
own  waste  from  the  requirement  to 
submit  an  annual  report.  To  remedy  this 
discrepancy,  EPA  is  proposing 
amendments  to  §761. 180(b)(3)  that 
would  state  that  a  disposer's  obligation 
to  submit  an  annual  report  is  based  on 
the  act  of  disposing  of  PCB  waste 
material  and  not  necessarily  whether  or 
not  manifests  were  received  or 
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generated  at  the  facility.  This  should 
clarify  EPA's  intent  on  receiving  annual 
reports  from  all  disposers  of  PCB  waste, 
including  those  disposing  of  their  own 
waste. 

/.  Financial  Assumnce  Mechanism: 
Non-Parent  Corporate  Guarantee  * 

EPA  is  proposing  to  reference  40  CFR 
264.143(0(10)  of  the  regulations 
implementing  RCRA  (final  rule 
September  16, 1992,  57  FR  42832)  to 
add  an  additional  financial  assurance 
mech^ism  for  closure  of  PCB 
commercial  storage  facilities.  This 
mechanism  allows  for  the  corporate 
guarantor  to  also  be  a  firm  with  a 
"substantial  business  relationship"  (as 
in  RCRA  Subtitle  C)  with  the  owner  or 
operator  of  the  commercial  storage 
facility.  This  additional  financial 
mechanism  would  be  added  to 
§761.e5()i;  by  adding  it  as  paragraph 
(g)(7)  a.nd  ledesignating  existing 
paragraph  (g)(7)  as  paragraph  (g)(8). 

K.  Notification  and  Manifesting  of 
Samples 

1.  General.  The  PCB  N&M  rule 
requires  that  generators  prepare 
(§761. 207(a))  and  transporters  sign  and 
date  (§761. 208(b)(2))  a  manifest  for  each 
shipment  of  PCB  waste.  Tbe  rule 
exempts  "laboratory  samples"  from  the 
manifesting  requirements  when  the 
samples  are,  among  other  things,  "being 
transported  ^o  ^  laboratory  for  purposes 
of  testing"  (§761.65(i)(2)).  The  Agency's 
policy  is  that  media  containing  PCBs  at 
>50  ppm  which  are  being  sent  to 
validate  PCB  disposal  methods  are  not 
subject  to  the  manifesting  requirements 
of  §761.207  and  §761.208. 

Unhke  the  requirements  promulgated 
for  hazardous  wastes  under  RCRA  at  40 
CFR  261.4,  the  final  PCB  N&M  rule  did 
not  include  an  exemption  from  the 
manifesting  requirements  for  treatability 
study  samples.  While  the  N&M  rule 
adopted  almost  verbatim  40  CFR 
261.4(d)  regarding  laboratory  samples,  it 
did  not  incorporate  40  CFR  261.4(e) 
regarding  treatabiUty  study  samples. 
Accordingly,  at  this  time,  the  exemption 
applies  only  to  PCB  samples  sent  to  a 
laboratory  to  detennine  concentration. 

Under  the  existing  TSCA 
requirements,  the  treatability  medium  is 
not  an  exempt  "laboratory  sample"  for 
two  reasons.  First,  the  medium  is  not 
being  transported  "for  the  purposes  of 
testing".  The  preamble  to  the  N&M  Rule 
strongly  suggests  that  "for  purposes  of 
testing"  means  analysis  to  determine  the 
sample's  concentration  (e.g.,  is  it  S50 
ppm?).  As  the  preamble  to  the  N&M  rule 
states,  samples  that  are  sent  to  a 
laboratory  to  determine  the  PCB 
concentration  are  implicitly  authorized 


for  use  and  not  subject  to  the  disposal 
requirements  until  the  analysis  is 
complete  or  use  in  an  enforcement  case 
has  ended.  (See  54  FR  52716,  52719 
(Unit  ra.D.),  December  21, 1989.) 
Treatability  studies,  on  the  other  hand, 
are  in  essence  small-scale  disposal 
experiments  and  not  efforts  solely  to 
determine  PCB  concentration.  The 
concentration  of  treatability  media  is 
-already  known  to  be  greater  than  50 
ppm.  The  purpose  of  testing  is  not  to 
determine  the  PCB  concentration  but  to 
determine  whether  the  disposal  method 
under  review  works. 

In  addition,  the  preamble  makes  it 
clear  that  to  be  exempt  from  the 
requirements  of  the  N&M  rule, 
laboratories  must  be  "independent" 
from  any  company  whose  activities 
involve  PCB  waste  handling,  storage, 
treatment,  and  disposal.  Where  the 
entities  receiving  tbe  media  containing 
PCBs  are  themselves  engaged  in 
treatment  and  disposal  activities  and  are 
affiliated  with  companies  whose  other 
activities  also  involve  PCBs,  they  would 
be  unable  to  satisfy  the  definition  of 
"laboratory"  in  §761.3. 

2.  Definitions.  In  order  to  promote 
regulatory  imiformity  with  the 
exemption  for  treatability  study  samples 
under  RCRA  and  to  help  promote  and 
facilitate  research  and  development  into 
alternate  disposal  and  treatment 
technologies  for  PCB  waste,  the  Agency 
is  proposing  a  new  self-implementing 
PCB  disposal  approval  at  §761.60(j)  for 
research  and  development  for  PCB 
disposal  of  Umited  quantities  of  PCBs, 
including  treatability  studies,  and  to 
add  §761.80(i)  to  create  a  class 
exemption  for  processors  and 
distributors  of  limited  quantities  of 
media  containing  PCBs  for  research  and 
development.  This  disposal  approval  is 
explained  in  greater  detail  in  luiit 
II.D.3.J.  of  the  preamble  and  the  class 
exemption  is  explained  in  greater  detail 
in  Unit  III.  J.  of  this  preamble.  In 
addition,  EPA  is  proposing  to  amend 
§761.3  to  add  the  definition  of 
"Treatability  Study"  that  would 
essentially  mirror  the  existing  definition 
under  RCRA  at  40  CFR  260.10. 
Treatment  is  a  form  of  disposal  under 
the  PCB  rules. 

L.  Clarification  of  the  Term  "Facility" 

In  today's  proposed  rule,  the  Agency 
is  sohciting  comments  on  the  need  to 
clarify  the  terms  "facility"  and 
"facilities".  The  term  is  used  in 
different  contexts  throughout  the 
regulatory  text  of  40  CFR  part  761.  The 
impetus  for  the  Agency  raising  this  need 
for  a  clarification  of  the  term  arose  after 
reviewing  a  section  of  preamble 
language  in  the  PCB  Notification  and 


Manifesting  rule  (54  FR  52716).  In  the 
preamble  on  page  52722,  column  2,  the 
discussion  focusses  on  the  requirement 
for  generators  with  on-site  storage 
faciUties  to  notify  the  Agency  of  their 
PCB  waste  handling  activities.  The  first 
two  sentences  in  the  last  paragraph 
read,  "In  submitting  their  notifications 
to  EPA,  members  of  this  class  of 
generator/storer  will  submit  a 
notification  form  for  each  of  their 
storage  areas  that  is  subject  to  §  761.65. 
EPA  will  issue  a  imique  identification 
number  to  each  notifying  storage 
facility,  and  this  identification  number 
will  correspond  to  the  physical  location 
ofthefaciUty." 

Here  the  terms  "storage  area"  and 
"storage  facility"  are  used 
interchangeably;  in  the  first  case  to 
mean  a  particular  building,  structure, 
cell,  or  unit,  and  in  the  second  instance, 
all  structures  on  contiguous  land  or 
specified  piece  of  property.  As  a  matter 
of  record,  it  was  not  the  Agency's  intent 
to  require  notification  for  each  storage 
unit  on  the  contiguous  piece  of 
property,  which  would  result  in 
multiple,  individual  identification 
numbers  for  that  property.  The  facility, 
regardless  of  the  number  of  storage  areas 
or  imits  on  the  piece  of  property,  need 
only  notify  once  for  that  contiguous 
piece  of  property.  Therefore,  in  this 
instance,  the  term  facility  metins,  all 
contiguous  land  and  structures  used  for 
the  storage  of  PCB  waste. 

There  are,  however,  other  sections  of 
the  PCB  regulations  where  the  term 
facility  means  an  individual  u.nit  or 
structure;  most  notably  at  §76i  65(b)(1). 
Here  the  regulation  states  that  a  facility 
used  for  the  storage  of  PCBs  and  PCB 
Items  shall  have  an  adequate  roof,  walls, 
and  floor;  continuous  curbing  w  ith  a 
minimum  6  inch  high  curb;  no  floor 
drains  or  expansions  joints,  etc.;  and 
shall  not  be  located  at  a  site  below  the 
100-year  flood  water  elevation.  It  is 
clear  in  this  instance  that  the  Agency  is 
not  referring  to  a  contiguous  piece  of 
property  but  to  an  individual  structure 
or  unit. 

In  the  vast  majority  of  cases  in  40  CFR 
part  761,  the  term  facility  refers  to  the 
contiguous  piece  of  property  including 
the  structures  or  individual  storage  or 
disposal  units  on  that  property.  There 
are.  however,  10  or  so  citations  in  the 
PCB  regulations  where  the  term  facility 
refers  only  to  the  individual  unit  or 
structure.  It  is  these  10  places  in  the 
regulation  where  EPA  is  proposing  to 
delete  the  term  facility  and  insert  a  term 
whose  definition  will  best  represent  the 
Agency's  intent  (i.e.,  an  individual  unit, 
structure,  or  building).  The  Agency 
solicits  comments  on  the  most 
appropriate  term  to  convey  this 
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meaning.  For  purposes  of  this  proposed      rulemaking 
rule,  the  term  "unit"  will  be  used  to  review.  A 

indicate  this  change  in  the  proposed  from  which 

regulatory  text.  available 

m  addition,  the  Agency  welcomes 
comments  if  it  has  inadvertently 
omitted  a  section  or  sections  of  the 
regulations  where  the  term  facility 
should  be  deleted  and  the  term  "unit" 
inserted  or  for  that  matter  made  a 
change  where  one  was  not  appropriate. 

V.  Confidentiality 

All  comments  will  be  placed  in  the 
public  record  unless  the  commenter 
claims  that  they  contain  confldential 
business  information  (CBI)  and  the 
comments  are  clearly  labeled  as 
containing  information  claimed  as  CBI 
at  the  time  of  submission.  Because  of 
the  need  to  expedite  the  review  of  any 
CBI  claims,  each  claim  must  be 
accompanied  by  detailed  comments 
substantiating  the  claim  as  described  in 
40  CFR  2.204(e)(4).  While  a  part  of  the 
public  record,  comments  claimed  as  CBI 
will  be  treated  in  accordance  with  40 
CFR  part  2.  A  sanitized  version  of  all 
comments  subject  to  CBI  claims  must  be 
submitted  to  EPA  for  the  public  record 
by  the  close  of  the  comment  period. 

It  is  the  responsibility  of  the 
commenter  to  comply  with  40  CFR  part 
2  so  that  all  materials  claimed  as 

-  confidential  may  be  properly  protected. 
This  includes,  but  is  not  limited  to, 
clearly  indicating  on  the  face  of  the 

-  comment  (as  well  as  on  any  associated 
correspondence)  that  information 
claimed  to  be  CBI  is  included,  or 
marking  "CONFIDENTIAL."  "TSCA 
CBI,"  or  a  similar  designation  on  the 
face  of  each  document  or  attachment  in 
the  comment  which  contains  the 
claimed  CBI.  EPA  considers  the  failure 
to  clearly  identify  the  claimed 
conRdential  status  on  the  face  of  the 
comment  or  attachment  as  a  waiver  of 
any  such  claim  and  will  make  such 
information  available  to  the  public 
without  further  notice  to  the 
commentor. 

VI.  Official  Rulemaking  Record 

In  accordance  with  the  requirements  - 
of  section  19(a)(3)  of  TSCA.  EPA  is 
issuing  the  following  list  of  documents, 
which  constitutes  the  record  of  this 
proposed  rulemaking.  The  official 
records  of  previous  PCB  rulemakings  are 
incorporated  as  they  e>dst  in  the  TSCA 
Public  Docket.  This  record  includes 

-  basic  information  considered  by  the 
Agency  in  developing  this  proposal.  A 
full  list  of  those  materials  is  available  for 
inspection  and  copying  in  the  TSCA 
Nonconfidential  Information  Center 
from  12  noon  to  4  p.fn.  However,  any 
CBI  that  is  a  part  of  the  record  for  this 


is  not  available  for  public 
jublic  version  of  the  record, 
CBI  has  been  excluded,  is 
inspection. 
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in  Comme  rce,  and  Use  Prohibitions 
Rule,  "44  ="R  31514,  May  31, 1979. 

3.  Offic  al  Rulemaking  Record  from 
Polychlo  inated  Biphenyls  (PCBs); 

Manufacti  ring,  Process.  Distribution  in 
and  Use  Prohibitions:  Use  in 
Equipment."  Docket  No. 
15.  47  FR  37342.  August  25. 
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(PCBs);  Manufacturing  Processing, 
Distribution  in  Commerce,  and  Use 
Prohibitions:  Final  Rule." 

4.  USEPA.  45  FR  33290.  at  33325, 
May  19. 1980.  "Consolidated  Permit 
Regulations:  RCRA.  Hazardous  Waste; 
SDWA  Underground  Injection  Control; 
CWA  National  Pollutant  Discharge 
Elimination  System;  CWA  Section  404 
Dredge  or  Fill  Programs;  and  CAA 
Prevention  of  Significant  Deterioration: 
Final  Rule." 

5.  USEPA.  46  FR  22144,  April  15. 

1981,  "Hazardous  Substances:       ■» 
Notification  of  Treatment.  Storage  and 
Disposal  Facilities:  Notice  of 
Availability  of  Form  8900-1,  Interim 
Interpretative  Notice  and  Policy 
Statement." 

6.  USEPA.  47  FR  37342,  August  25, 

1982,  "Polychlorinated  Biphenyls 
(PCBs);  Manufacturing.  Processing, 
Distribution  in  Commerce,  and  Use 
Prohibitions:  Use  in  Electrical 
Equipment:  Final  Rule."  OPTS-62115. 

7.  USEPA.  49  FR  28172.  July  10.  1984. 
"Polychlorinated  Biphenyls  (PCBs); 
Manufacturing,  Processing,  Distribution 
in  Commerce,  and  Use  Prohibitions: 
Exclusions.  Exemptions,  and  Use 
Authorizations:  Final  Rule."  OPTS- 
62032. 

8.  USEPA.  49"  FR  28154.  July  10. 1984. 
"Toxic  Substances  Control  Act; 
Polychlorinated  Biphenyls  (PCBs); 
Manufacturing,  Processing.  Distribution 
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action  is  "significant"  and  therefore 
subject  to  review  by  the  OfGce  of 
Management  and  Budget  (0MB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  Order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal  ^ 

governments  or  commimities  (also 
referred  to  as  "economically 
significant");  (2)  create  serious 
inconsistency  or  otherwise  interfering 
v\rith  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impacts  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 


thereof;  or  (4)  raise  novel  legal  or  pohcy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  OMB  determined  that 
this  rule  was  "significant"  because  of 
the  substantial  cost  savings  estimated  in 
association  with  the  changes  proposed. 
As  such,  this  rule  was  submitted  to 
OMB  for  review  and  any  changes  made 
in  response  to  OMB  comments  are 
available  for  review  in  the  docket. 

B.  Regulatory  Flexibility  Act 

Section  603  of  the  Regulatory 
Flexibility  Act  (15  U.S.C.  8091  et  seq. 
Pub.  L  96-534.  September  19, 1980), 
requires  EPA  to  prepare  and  make 
available  for  comment  a  regulatory 
flexibility  analysis  in  connection  with 
rulemaking.  The  initial  regulatory 
flexibility  analysis  must  describe  the 
impact  of  the  proposed  rule  on  small 
business  entities.  If,  however,  a 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  no  such  regulatory  impact 
analysis  is  required. 

The  proposed  amendments  to  the  PCB 
regulations  will  generate  a  variety  of 
regulatory  and  deregulatory  impacts  on 
the  diverse  entities  and  industries 
affected  by  PCB  handling  and  disposal 
requirements.  This  section  examines  the 
compliance  costs  and  cost  savings  the 
regulated  community  will  experience  as 
a  result  of  the  prop(»ed  amendments.  It 
also  assesses  how  the  PCB  amendments 
will  affect  a  variety  of  small  businesses 
that  handle  and  dispose  of  PCB  Items 
and  PCB  wastes. 

1.  Cost  estimation  methodology.  This 
section  describes  compliance  costs  and 
cost  savings  estimated  for  each  of  the 
proposed  revisions  to  the  PCB 
regulations.  The  cost  estimates  use 
various  economic  data  inputs.  In  several 
cases,  wage  rate  estimates  were  used  for 
estimating  the  labor  costs  or  cost  savings 
from  regulatory  changes.  The  wage  rates 
are  derived  bom  an  EPA  study  and 
represent  standard  wage  rate  estimates 
used  in  OPPT  studies.  The  hourly  wage 
rates  used  are: 


Wage 
rates(houily) 


Managerial 

Scientific 

Technical/Foreman 

Legal 

Clerical 


$60.42 
52.39 
43.80 
80.69 
21.73 


Several  additional  factors  were 
considered  in  the  cost  analysis, 
including: 


•  Treatment  of  compliance  costs  for 
paragraphs  that  codify  an  existing  EPA 
policy  (i.e.,  elements  that  are  presently 
in  effect  but  are  not  part  of  the  existing 
regulation). 

•  Compliance  with  the  existing  and 
the  proposed  regulation. 

•  Treatment  of  the  effect  of  the 
proposed  amendments  on  disposal 
capacity  and  disposal  prices. 

•  Consideration  of  the  time  horizon 
for  compliance  costs,  given  the 
declining  quantities  of  PCBs  in  use. 

•  Cost  annualization  methods. 
Each  topic  is  discussed  below. 

Treatment  of  costs  for  provisions  that 
codify  EPA  policy.  In  several  instances, 
an  EPA  policy  has  been  developed  in 
response  to  new  information  received 
by  EPA  or  concerns  about  compliance 
problems,  and  the  proposed  rule  would 
codify  these  policies.  Because  the 
existing  regulations  differ  from  EPA's 
policies,  two  sets  of  cost  estimates  were 
prepared  based  on  two  difiierent 
baselines.  The  strict  luiguage  of  the 
existing  regulations  served  as  the  first 
baseline,  which  was  used  to  generate 
cost  estimates  for  all  sections  of  the 
proposed  regulations.  Actual  EPA 
policy  or  practice  was  used  as  the 
baseline  for  29  provisions  of  the 
amendments.  In  cases  where  the  current 
EPA  policy  and  the  existing  regulations 
do  not  differ,  a  single  cost  estimate  was 
prepared  and  applied  in  either  case. 

Compliance  with  the  existing  and  the 
proposed  regulations.  All  cost  estimates 
were  prepared  assuming  full 
compliance  with  the  existing  and  the 
proposed  regulations,  although  in 
reality,  many  companies  are  not  in  full 
compliance  with  the  existing 
regulations.  This  study  is  designed  only 
to  estimate  the  costs  of  the  proposed 
regulations;  the  actions  necessary  to 
achieve  compliance  with  the  existing 
regulations  are  not  considered. 

Treatment  of  the  effect  of  the 
proposed  amendments  on  disposal 
capacity  and  disposal  prices.  The 
analysis  does  not  reflect  jwssible  effects 
of  the  proposed  amendments  on  either 
disposal  capacity  or  disposal  costs  for 
PCB  wastes.  The  proposed  amendments 
include  several  elements  that  could 
reduce  demand  for  disposal  of  PCB 
wastes  in  chemical  landfills,  such  as 
allowing  for  longer  storage  of  some 
wastes  and  for  use  of  alternative 
disposal  technologies.  It  is  reasonable  to 
anticipate  that  the  availability  of 
alternatives  to  TSCA  permitted  landfills 
and  incinerators  will  lower  costs  for 
disposal  at  those  facilities.  Nevertheless, 
these  market  changes  were  not  modeled 
in  this  study. 

Consideration  of  future  declines  in  the 
volume  of  PCB  waste  requiring  disposal. 


In  future  years  the  amount  of  PCB  waste 
will  decline.  Discussions  with  various 
industry  representatives,  however, 
indicated  that  this  waste  stream  still 
would  be  substantial  for  a  number  of 
years.  Disposal  of  PCB-Contaminated 
soils  fit)m  remediation  sites,  one  of  the 
major  categories  of  wastes  addressed  in 
the  proposed  regtilations,  is  Ukely  to 
continue  for  several  decades.'  Given 
that  the  time  horizon  for  waste  disposal 
remains  so  long,  a  declining  time 
horizon  for  compUance  costs  or  cost 
savings  was  not  taken  into  account  for 
this  study. 

Cost  annualization.  In  several  cases, 
the  compliance  costs  or  cost  savir  ='s 
would  be  incurred  solely  in  the  firat 
year  after  regulatory  implementation. 
Examples  of  such  regulations  include 
one-time  requirements  for  the 
registration  of  transformers.  Since  most 
new  elements  create  recurring  annual 
costs  or  cost  savings,  consistency 
required  that  the  one-time  elements  be 
annualized.  The  one-time  items  were 
annualized  over  5  years  at  3  percent  per 
year  (annualization  factor  of  0.2184). 
The  5-year  time  horizon  was  chosen  as 
most  appropriate  for  the  administrative 
and  recordkeeping  tasks  most  numerous 
among  the  first-year  requirements;  a 
longer  annualization  schedule  would 
have  suggested  long-term  investments, 
such  as  in  durable  assets  and 
equipment;  a  shorter  term  annualization 
schedule  would  suggest  regulatory 
requirements  that  need  to  be  renewed. 

2.  Aggregate  net  cost  estimates.  Table 
4-1  of  the  Regulatory  Impact  Analysis 
developed  for  this  rulemaking  presents 
the  aggregate  net  cost  savings  for  the 
PCB  regulations  imder  the  two 
baselines.  The  net  cost  impact  of  the 
proposed  amendments,  using  either 
current  EPA  policy  or  the  EPA 
regulation  as  the  baseline,  is  a  cost 
savings  of  over  $4  billion  per  year.  This 
figure  was  based  on  cost  savings  of  $4.2 
billion  to  $4.8  billion  per  year  imder  the 
alternative  baselines,  and  compliance 
costs  of  $11.6  miUion.  As  noted  in  the 
previous  section,  these  cost  savings 
would  likely  extend  indefinitely  into 
the  future.  "The  difference  between  the 
two  baselines  occiu^  because  current 
EPA  policy  took  into  account 
exceptional  compliance  difficulties  that 
arose  when  previously  unknowrn 
sources  of  PCB  contamination  were 
discovered.  A  strict  interpretation  of  the 
existing  PCB  regulations  in  these  areas 


'  The  estimated  time  horion  for  disposal  of  PCB 
wastes  from  remediation  sites  is  based  on  estimates 
of  the  time  needed  for  remediating  hazardous  waste 
sites  in  the  Superfund  program.  EPA  estimated  that 
at  the  current  rate  of  cleanup,  remediation  of  the 
sites  on  the  National  Priority  List  will  take  4«  more 
years  (U.S.  EPA.  1993). 
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would  have  generated  large  compliance 
costs  for  various  users  of  PCBs. 

The  specific  areas  of  additional 
compliance  costs  (i.e.,  incremental  to 
baseline  conditions)  and  cost  savings 
are  discussed  below. 

a.  Areas  of  additional  cost.  The  total 
incremental  costs  for  new  compliance 
requirements  in  the  proposed 
regulations  were  estimated  to  be  $11.6 
million.  This  estimate  does  not  include 
certain  cost  items  that  are  included  in 
paragraphs  that  show  a  net  cost  savings. 
The  effect  of  these  additional  items  on 
the  total  compliance  costs,  however,  is 
quite  modest.  The  compliance  cost 
estimate  is  the  same  for  either  baseline 
since  the  existing  regulatory 
environment  does  not  influence  the  cost 
of  new  requirements.  Table  4-2  of  the 
Regulatory  Impact  Analysis  developed 
for  this  rulemaking  lists  the  sections  of 
the  proposed  regulation  that  will  lead  to 
additional  costs. 

Six  provisions  of  the  proposed 
regulations  describe  new  recordkeeping 
or  reporting  requirements  for  facilities 
with  PCB  equipment  or  wastes.  The  two 
most  costly  of  these  requirements  are 
under  §761.180(a)(l)(iii)  and  (iv),  which 
require  recordkeeping  and  the 
preparation  of  an  inventory  of  PCB 
equipment.  These  two  sections  would 
generate  estimated  annual  compliance 
costs  of  $3,771 ,180. 

Another  major  cost  increment  would 
be  generated  by  §^761.60(b){6)(ii),  the 
disposal  of  drained  PCB  Articles.  While 
the  existing  policy  did  not  regulate  the 
disposal  of  these  articles,  the  proposed 
regulations  specify  acceptable  disposal 
means.  The  total  additional  costs  are 
estimated  to  be  $3.5  million,  generated 
primarily  by  greater  costs  for  disposing 
of  PCB-Confaminated  Transformers. 
Most  transformers  now  are  disposed  of 
via  industrial  furnace,  but  certain  of 
these  facilities  would  not  meet  the 
furnace  standards  specified  in  proposed 
§761. 60(a)(4).  and  the  furnaces  no 
longer  would  be  able  to  accept  this 
equipment.lt  is  likely  that  most  of  these 
PCB  Articles  would  be  incinerated  or 
placed  in  chemical  waste  landfills. 

Costs  of  $1.3  million  and  $1.1  million 
per  year  were  estimated  for  §761.40(k) 
and  §761.30(a)(l)(vii),  which  cover  the 
marking  of  PCB  Large  Low- Voltage 
Ca[>acitors  and  Transformers  and  the 
regisUation  with  EPA  of  PCB 
Transformers  in  use,  respectively.  Many 
facilities  are  estimated  to  require  4 
hours  or  more  to  locate,  mark,  and 
register  these  items.  Similarly,  the 
transformer  registration  requirement 
would  require  electric  utilities  and  a 
variety  of  industrial  facilities  to  submit 
information  on  their  PCB  Transformers. 
While  this  amendment  requires  only  the 
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submiss  on  of  information  that  the  firms 
should  I  ave  readily  available,  a  large 
number  sf  facilities  would  incur  some 
expense  to  register  their  PCB 
Transfoi  mers. 

Other  Droposed  provisions  estimated 
to  generate  incremental  cost  include: 

•  Section  761.67(a)  limits  the  storage 
for  reuse  of  PCB  Articles  to  less  than  3 
years  arm  prevents  the  indefinite  storage 
of  equij^nent.  Incremental  costs  are 
estimateld  to  be  $0.9  milUon  per  year. 

•  Sections  761.40(d)  and  (h)  extends 
marking  requirements  to  cover  transport 
vehicle^ carrying  non-liquid  PCBs. 
Incremoital  annual  costs  are  estimated 
to  be  $2^6,000. 

•  Section  761.60(b)(4)  specifies  the 
amount  pf  time  PCB-Contaniinated 
Electricil  Equipment  must  be  drained 
and  adds  language  to  indicate 
appropriate  options  for  the  disposal  of 
drained  equipment.  The  added  costs  are 
estimatad  to  be  $131,400  per  year. 

b.  Areps  of  cost  savings.  Cost  savings 
of  $4.2  Million  to  $4.8  billion  per  year 
are  estinated  using  either  existing  EPA 
pohcy  Of  the  existing  regulations  as  the 
baselinei  The  areas  of  estimated  cost 
savings  kre  simimarized  in  Table  4-3  of 
the  Regulatory  Impact  Analysis 
developed  for  this  rulemaking. 

The  provision  expected  to  result  in 
the  largest  cost  savings  (estimated  at 
slightly  jver  $4.0  billion  per  year)  is 
propose  1  §761.61,  which  covers  the 
disposa  of  remediation  wastes  when  ' 
the  exis'  ing  EPA  regulations  are  used  as 
the  base  ine.  This  section  allows  an 
expandt  d  set  of  disposal  options  and 
simplifi  fd  administrative  procedures, 
where  t]  le  existing  regulation  allowed 
only  ch«  mical  waste  landfiUing  and 
inciner£  tion.  There  is,  however, 
imcerta:  nty  about  the  estimate  of  the 
remedia  ion  rate  (i.e.,  the  amount  of 
waste  th  at  is  remediated  annually);  the 
variatioi  i  in  the  plausible  values  of  this 
estimate  produces  a  range  for  the  annual 
cost  sav  ngs  of  $2  billion  to  $6  billion. 

The  d  sposal  of  non-remediation 
waste,  covered  in  proposed  §761.62,  is 
estimated  to  generate  another  large 
annual  ( :ost  savings  ($150  million  per 
year)  co  npared  to  either  the  existing 
regulatii  ins  or  EPA  policy.  The  proposed 
rule  est)  blishes  disposal  options  other 
than  ch(  mical  waste  landfills  or 
incinen  tion  for  non-remediation  wastes 
contain  ng  PCBs  in  concentrations  <50 
ppm. 

Addit  onal  substantial  cost  savings  of 
the  PCS  amendments  were  estimated  at 
$500  mllion  per  year  for  proposed 
§761.30  q),  the  Continued  Use  of  Pre- 
TSCA  P  !is.  The  proposed  section 
provide  i  that  PCB  Items  (such  as  HVAC 
gaskets,  plastic,  plasticizers,  electric 
cable,  ai  id  others)  would  be  authorized 


for  use  for  the  remainder  of  their  useful 
life,  whereas  the  existing  regulations 
banned  the  use  of  these  items.  The  large 
estimated  savings  for  this  section  are 
based  on  the  estimates  of  the  number  of 
buildings  with  PCB  contamination  for 
which  continued  use  is  allowed  under 
the  regulatory  amendments.  The 
number  of  these  locations  is  not  known, 
however,  and  thus  cost  savings  can  only 
be  roughly  approximated. 

Another  provision  that  would  result 
in  cost  savings  is  proposed 
§761. 60(b)(5),  which  covers  the 
abandonment  and  disposal  of  PCB- 
Contaminated  natural  gas  pipelines.  An 
annual  cost  savings  of  close  to  $63 
million  is  generated  because  the 
proposed  regulations  would  allow 
considerably  greater  latitude  in  dealing 
with  this  waste  stream  than  did  the 
existing  regulations.  Under  the  existing 
regulations,  all  PCB-Contaminated 
natural  gas  pipelines  that  are 
inaccessible  for  characterization  or  that 
contain  PCBs  in  concentrations  >500 
ppm  require  excavation  and  either 
incineration  or  disposal  in  chemical 
waste  landfills.  Based  on  existing  EPA 
pohcies,  which  are  similar  to  the 
proposed  regulations,  the  annual  cost 
sa'/ings  is  much  smaller — $387,310. 

Another  area  of  cost  savings  is 
estimated  for  proposed 
§761.60(b)(6)(iii),  which  identifies 
disposal  options  for  nonporous  surfaces, 
including  metal  ship  and  submarine 
hulls  and  air  handling  systems 
contaminated  by  PCBs  at  concentrations 
<100  f^lOO  cm2.  The  existing 
regulations  require  these  materials  to  be 
disposed  of  via  chemical  waste  landfill 
or  incineration.  The  annual  cost  savings 
of  this  provision  is  estimated  to  be  $37.5 
million,  using  either  the  existing 
regulations  or  EPA  policy  as  the 
baseUne. 

A  cost  savings  of  $10.6  million  per 
year  was  estimated  for  §761.77, 
Coordinated  Approval,  using  either  the 
existing  regulations  or  EPA  policy  as  the 
baseline.  These  proposed  regulations 
would  acknowledge  permits  for  PCB 
facilities  (i.e.  for  land  disposal, 
incineration,  research  and  development, 
alternative  disposal  technologies, 
commercial  storage,  or  site  remediation) 
issued  imder  other  State  and  Federal 
enviroiunental  programs,  including 
RCRA,  and  where  states  classify  PCBs  as 
hazardous  wastes  or  regulate  PCBs  in  a 
similar  fashion  to  the  TSCA  regulations. 

Additional  proposed  provisions 
estimated  to  generate  significant  cost 
savings  include: 

•  Section  761.65(c)(l)(iv)  allows 
temporary  storage  of  PCB  containers 
with  liquid  PCBs  at  concentrations  £50 
ppm,  provided  that  a  Spill  Prevention 
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Plan  has  been  prepared.  Existing 
measures  allow  temporary  storage  only 
when  concentrations  are  50  ppm  up  to 
500  ppm.  The  estimated  annual  savings 
is  $3.0  million,  using  either  the  existing 
regulations  or  EPA  policy  as  the 
baseline. 

•  Section  761.65(a)  extends  the 
allowable  storage  period  for  PCB  wastes 
and  allows  EPA  to  grant  storage  time 
extensions  in  cases  where  the  ovraer  has 
shown  due  diligence  in  trying  to 
dispose  of  wastes.  The  estimated 
savings  compared  to  either  the  existing 
regulations  or  EPA  policy,  is  $1.1 
million  per  year. 

•  Section  761.63  allows  the  disposal 
of  PCB-containing  household  wastes  at 
municipal  and  industrial  landfills.  Only 
a  small  portion  of  household  hazardous 
wastes  contain  PCBs;  they  previously 
were  not  addressed  in  the  regulations. 
The  annual  savings  is  estimated  to  be 
$840,000. 

•  Section  761.65(c)(6)  allows  the  use 
of  a  wider  range  of  EJOT  approved 
containers  for  storing  liquid  and  non- 
liquid  PCBs,  and  thereby  avoids  the 
need  to  revise  the  PCB  regulations  after 
each  change  to  the  DOT  regulations.  A 
cost  savings  of  $565,000  per  year  was 
estimated  for  this  provision. 

•  Section  761.65(c)(6)(i)  acknowledges 
the  special  characteristics  of  radioactive 
waste  by  allowing  unique  container 
designs  for  such  waste  and  generates  an 
estimated  annual  cost  savings  of 
$132,000,  compared  to  the  existing 
regulations. 

Refer  to  Table  4-3  of  the  Regulatory 
Impact  Analysis  developed  for  this 
rulemaking  for  a  list  of  several 
additional  cost  savings  estimates  related 
to  PCB  import,  use,  storage,  and 
exemption. 

3.  Regulatory  impact  on  small 
businesses.  The  PCB  amendments 
would  affect  a  variety  of  small 
businesses  that  hancQe  and  dispose  of 
PCB  Items  and  PCB  wastes.  This  section 
considers  the  economic  impacts  on 
those  businesses  and  addresses  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  (RFA).  The 
RFA  requires  agencies  to  explore 
options  for  minimizing  small  business 
impacts  whenever  there  is  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  While  this 
discussion  will  consider  the 
significance  of  the  potential  impacts, 
EPA's  internal  policy  is  to  consider  any 
impacts  on  any  small  entities  (U.S.  EPA, 
1992d). 

According  to  EPA's  guidelines, 
significant  impacts  are  produced  if: 

•  Annual  compliance  costs  increase 
the  costs  of  production  by  more  than  5 
percent; 


•  Costs  of  compliance  as  a  percentage 
of  sales  are  at  least  10  percent  higher 
than  for  large  entities; 

•  Capital  costs  represent  a  significant 
percentage  of  the  total  capital  available; 
and 

•  The  regulation  is  likely  to  shut 
down  small  entities. 

a.  Economic  impacts  on  small 
industrial  furnace  operations.  The  small 
industrial  furnace  operators  handling 
PCB-Contaminated  transformers  would 
experience  negative  economic  impacts 
as  a  result  of  the  proposed  amendments. 
It  was  estimated  that  approximately  100 
industrial  furnace  operations  specialize 
in  recovery  of  transformer  carcasses. 
Most  of  the  businesses  are  small, 
ranging  from  owner-operated  units  with 
fewer  than  10  employees,  to  larger 
operations  approaching  100  employees. 
The  major  asset  for  these  facilities  is 
their  furnace  which,  in  the  case  of 
Aljon-United  furnaces,  carries  a  capital 
cost  of  over  $100,000. 

Through  contacts  with  a  selection  of 
operators,  their  likely  response  to  the 
PCB  amendments  was  estimated.  In 
general,  firms  would  not  be  likely  to 
invest  in  the  new  furnace  equipment 
that  would  meet  EPA  specifications. 
The  new  equipment  is  quite  costly  and 
the  high  temperatures  required  would 
make  recovery  of  the  metals  impossible. 
It  was  estimated  that,  on  average,  these 
operations  derive  approximately  15 
percent  of  their  inputs  from  PCB- 
Contaminated  transformers,  based  on 
several  contacts  with  industry 
personnel.  The  remainder  of  their 
inputs  are  non-PCB-Contaminated 
transformers  and  other  electrical 
equipment.  There  are  no  financial 
statistics  available  through  conventional 
or  other  sources  of  industry  data  that 
can  provide  an  overview  of  the 
condition  of  the  metal  recovery  furnace 
industry. 

Given  these  characteristics  of  the 
affected  industrial  furnace  operations, 
the  EPA  criteria  to  determine  whether 
the  economic  impacts  are  significant 
vrere  applied.  None  of  the  first  three 
criteria  shown  could  be  evaluated, 
however,  because  they  all  are  defined  by 
the  size  of  the  compliance  costs 
incurred.  The  industrial  furnace 
operators  would  not  inciir  direct 
compliance  costs,  choosing  instead  to 
cease  handling  of  the  PCB- 
Contaminated  transformers.  The  last 
criterion  asks  whether  the  small  firms 
will  cease  operations.  Based  on 
discussions  with  industry  firms,  it  was 
estimated  that  few  operations  would 
shut  down.  As  noted,  the  affected  PCB 
transformers  represent  approximately  15 
percent  of  the  inputs  for  metal  recovery 
operations.  A  corresponding  15  percent 


decline  in  profits,  while  representing  a 
hardship,  should  not  cause  many  plant 
shutdowns.  Most  likely  there  would  not 
be  many  firms  whose  inputs,  owing  to 
a  peculiarity  in  their  sources  of  supply, 
contain  a  much  higher  portion  of  PCB- 
Contaminated  transformers  than  other 
firms.  Nevertheless,  some  firms  might 
experience  sharper  profit  declines.  Also, 
firms  that  are  currently  in  poor  financial 
condition  could  be  weakened  further  as 
a  result  of  the  amendments  and  might, 
therefore,  now  face  closure.  The  extent 
or  likelihood  of  such  closures  cannot  be 
estimated,  however. 

b.  Economic  impacts  on  small 
demolition  contractors.  Section 
761.60(b)(2)(ii)  prohibits  disposal  of 
more  than  24  light  ballasts  as  municipal 
sohd  wastes.  Most  waste  light  ballasts 
are  generated  during  building 
demoUtion  operations.  Many  demolition 
contractors  that  handle  the  disposal  of 
light  ballasts,  and  their  custonriCis, 
would  incur  increased  disposal  costs 
due  to  these  regulations. 

At  present,  most  PCB  light  ballasts  are 
disposed  of  as  municipal  solid  waste. 
Demolition  contractors,  however,  would 
be  required  to  assemble  and  transport 
PCB-containing  Ught  ballasts  for 
transportation  to  and  disposal  at  a  PCB 
disposal  facility.  The  aggregate 
economic  impact  was  estimated  for  this 
provision  of  the  regulations  at  $54 
million  for  disposal  of  approximately  30 
million  PCB-containing  fight  ballasts. 
This  translates  to  an  average 
incremental  cost  of  approximately  $1.80 
per  PCB-containing  li^t  ballast, 
covering  transportation  and  disposal,  as 
derived  in  the  specific  cost  estimates  for 
this  provision. 

The  size  of  the  incremental  cost 
incurred  on  a  specific  demolition  job 
would  vary  directly  with  the  size  of  the 
job.  Thus,  relatively  small  demolition 
jobs  (those  generating  only  slightly  more 
than  24  PCB-containing  light  ballasts, 
for  example,  those  with  25  to  50 
ballasts)  would  incur  incremental 
disposal  costs  of  $45  to  $90  (25  to  50 
times  $1.80).  In  contrast,  large 
demolition  jobs,  with  thousands  of  light 
ballasts  would  incur  additional  disposal 
costs  of  several  thousands  of  dollars. 
Thus,  the  incremental  costs  are 
distributed  eunong  demolition  jobs 
according  to  their  size,  and  the 
incremental  costs  would  not  be  likely  to 
be  a  large  percentage  increase  in  the  cost 
of  demolition  jobs. 

Demolition  contractors  do  not  vary 
much  in  their  ability  to  handle  and 
dispose  of  PCB-containing  fight  ballasts, 
so  Uiere  would  not  be  much  variation  in 
the  unit  costs  of  compliance  among 
firms.  For  example,  virtually  all 
demolition  firms  would  use  commercial 
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waste  fodlities  to  dispose  of  light 
ballasts.  This  consistency  of  impacts 
among  finns  suggests  that  firms  would 
not  be  able  to  compete  on  their  ability 
to  dispose  of  PCB  wastes,  and  therefore, 
would  all  face  similar  cost  increases.  In 
competitive  markets,  where  all  iirms 
face  similar  cost  increases,  the  price  of 
services  should  increase  to  cover  the 
increase  in  costs.  Thus,  demolition 
contractors  would  be  likely  to  pass  the 
incremental  disposal  costs  to  their 
customers,  new  building  or  land 
development  companies,  and  therefore, 
would  be  able  to  mitigate  even  minor 
cost  impacts. 

The  EPA  criteria  on  small  business 
impacts  were  applied  to  the  case  of 
demolition  contractors.  None  of  the  four 
xriteria  are  satisfied,  however,  by  the 
regulatory  impacts.  Compliance  costs 
are  estim.eted  to  be  less  than  5  percent 
of  the  crsts  of  production  and  less  than 
10  percent  of  the  cost  of  sales  in  all  but 
very  exceptional  circumstances. 
Essentially  no  capital  cost  expenditures 
would  be  required  of  the  affected  firms. 
Finally,  few  operations,  if  any,  would 
likely  faH  due  to  these  regulatory 
impacts. 

c.  Economic  impacts  on  other  small 
businesses.  Small  businesses  in  other 
industries  also  would  be  affected  by  the 
PCB  amendments.  These  costs  were 
estimated,  however,  to  be  widely 
distributed  among  small  firms,  and 
generally  would  be  distributed  in 
proportion  to  the  level  of  FCB  disposal 
activities.  Also,  the  aggregate  costs  of 
these  remaining  items  is  not  very  large, 
and  therefore,  no  significant  impacts  on 
small  businesses  are  forecast. 

Among  the  businesses  potentially 
effected  are  a  small  nuirber  of 
companies  that  currently  have  special 
EPA  approvals  to  dsccntarainate  various 
types  of  PCB-Contaminated  equipment, 
including  PCB  Trans rormers, 
components  of  natural  gas  pipelines, 
and  others.  For  these  businesses,  the 
proposed  amendments  might  generate 
additional  competition  because  many 
more  companies  wculd  be  able  to 
decontaminate  equipment  without 
needing  to  obtain  special  EPA  approval. 
It  was  judged,  however,  that  impacts  are 
likely  to  be  modest  among  such  firms. 
The  companies  in  question  are  either 
confident  that  their  clients  would  not  be 
interested  in  decontaminating  their  own 
equipment  (due  either  to  the  capital 
investments  required  or  the  relative  ease 
of  using  outside  contractor  personnel  for 
these  functions)  or  the  PCB- 
decontamination  business  represented  a 
modest  portion  of  their  current 
operations. 
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C  Papervi  ork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980.  44  OJ.S.C.  3501  et  seq.  authorizes 
the  Direct|)r  of  the  Office  of 
Management  and  Budget  (OMB)  to 
review  certain  information  collection 
requests  liy  Federal  Agencies.  EPA  has 
determined  that  the  recordkeeping  and 
reporting  requirements  of  this  rule 
constitute!  a  "collection  of  information" 
as  defined  at  44  U.S.C.  3502(4). 

The  infcrmation  collection 
requirem(  nts  of  this  proposed  rule  have 
been  subr  litted  for  approval  to  the  OMB 
vmder  the  Paperwork  Reduction  Act,  44 
U.S.C.  351 II  et  seq.  An  Information 
Collectioi  Request  document  has  been 
prepared  )y  EPA  (ICR  No.  1729),  and  a 
copy  may  be  obtained  from  the 
Informatii  in  Policy  Branch  (2136), 
Environn  ental  Protection  Agency,  401 
M  St.,  SW  .,  Washington,  DC  20460. 

The  pu  (lie  burden  for  tMs  collection 
of  inform  lion  is  estimated  to  average 
anywhere  from  140  hours  to  1,977  hoiu^ 
per  respo  ident  depending  on  the  PCB 
activities  n  which  the  respondent  is 
engaged. '  'hese  estimates  include  time 
for  review  ing  instructions,  searching 
existing  c  ita  sources,  gathering  and 
maintain]  ig  the  needed  data,  and 
completii  g  and  reviewing  the  collection 
of  inform  ition. 

Comme  nts  regarding  the  burden 
estimate  <  r  any  other  aspect  of  this 
collectior  of  information,  including 
suggestioi  is  for  reducing  this  burden, 
should  hi  submitted  to  the  Chief, 
Informati  m  Policy  Branch  (2136), 
Environn  ental  Protection  Agency,  401 
M  St.,  SV\ ..  Washington,  DC  20460. 
These  coi  iments  should  also  be 
submittec  to  the  Office  of  Information 
and  Regu  atory  Affairs,  Office  of 
Managem  snt  and  Budget,  Washington, 
DC  20503  ,  marked  ATTENTION:  Desk 
Officer  fa  ■  EPA.  The  final  rule  will 
respond  I  d  any  OMB  or  public 
comment ;  on  the  information  collection 
requiremi  nts  contained  in  this  proposal. 

Lists  of  S  ibjccts 

Enviro 
substances 

biphcny'i 
requirem 

Dated:  N(  vember  21,  1994 


PART  76 
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would  cohtinue 

Authoril  y 
2614  and 


in  40  CFR  Part  761 

mental  protection,  Hazardous 
,  Labeling,  Polychlorinated 
,  Reporting  and  recordkeeping 

nts. 


Carol  M.  flrowner, 

Administr  ifor. 

Theref*  re,  40  CFR  chapter  I,  part  761 
is  propos  !d  to  be  amended  as  follows: 


—{AMENDED] 


uthority  citation  for  part  761 

to  read  as  follows: 
:  15  U.S.C.  2605,  2607.  2611. 
616. 


2.  In  §761.1  by  revising  paragraph  (b) 
and  adding  a  new  paragraph  (g)  to  read 
as  follows: 

§761.1    AppUcability. 

•        •        *        •        * 

(b)  This  part  applies  to  all  persons 
who  manufacture,  process,  distribute  in 
commerce,  use,  or  dispose  of  PCBs  or 
PCB  Items.  Substances  that  are  regulated 
by  this  part  include,  but  are  not  limited 
to:  dielectric  fluids;  contaminated 
solvents;  oils;  waste  oils;  heat  transfer 
fluids;  hydraulic  fluids;  paints;  sludges; 
slurries;  sediments;  dredge  spoils;  soils; 
materials  contaminated  as  a  result  of 
spills;  and  other  chemical  substances  or 
combinations  of  substances,  including 
impurities  and  byproducts  and  any 
byproduct,  intermediate,  or  impurity 
manufactured  at  any  point  in  a  process. 
Unless  otherwise  noted,  references  to 
volumes  or  weights  in  this  part  apply  to 
total  volume  or  weight  of  the  material 
containing  or  contacting  PCBs.  Most  of 
the  provisions  of  this  part  apply  to  PCBs 
only  if  PCBs  are  present  in 
concentrations  above  a  specified  level. 
For  example,  subpart  D  of  this  part 
applies  generally  to  materials  at 
concentrations  of  50  parts  per  million 
(ppm)  and  above.  Also,  certain 
pro\dsions  of  subpart  B  of  this  part 
apply  to  PCBs  inadvertently  generated 
in  manufacturing  processes  at 
concentrations  specified  in  the 
definition  of  "PCB"  under  §  761.3.  PCB 
concentrations  for  non-liquid  PCBs 
under  this  part  shall  be  deter~.ir.ed  on 
a  dry  weight  basis  according  to  the 
definition  at  §761.3.  For  liquid  PCBs  as 
defined  in  §761.3,  PCB  concentrations 
shall  be  determined  on  a  wet  weight 
basis.  For  samples  containing  PCBs  and 
equal  to  or  greater  than  0.5  percent  non- 
dissolved  non-liquid  material:;,  the  non- 
dissolved  materials  sliall  be  separated 
and  the  PCB  concentration  dct  .nnined 
for  non-liquid  PCBs;  the  rest  cf  the 
sample  shall  be  considered  to  be  liquid 
PCBs.  For  multiphasic  non-liquid/liquid 
or  liquid/liquid  mixtures,  the  phases 
shall  be  separated  before  chemical 
analysis.  Following  phase  separation, 
the  PCB  concentration  in  each  non- 
liquid  phase  shall  be  determined  on  a 
dry  weight  basis  and  the  PCB 
concentration  in  each  liquid  phase  shall 
be  determined  separately  on  a  wet 
weight  basis.  No  provision  specifying  a 
PCB  concentration  may  be  avoided  as  a 
result  of  any  dilution,  unless  otherwise 
specifically  provided. 
»        *        «        •        * 

(g)  This  part  shall  not  apply  to  any 
oil-filled  equipment  manufactured  after 
July  2, 1979,  that  has  on  it  a  permanent 
label  or  mark  affixed  by  the 
manufacturer  of  the  equipment 
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indicating  that  it  contains  no  PCBs  or, 
in  the  absence  of  such  a  mark,  is 
accompanied  by  documentation  from 
the  manufacturer  certifying,  based  on 
test  data,  that  the  oil  within  the 
equipment  contains  no  PCBs  unless  the 
oil  contained  in  said  equipment  has 
been  removed  from,  added  to,  or 
otheruise  serviced  with  any  PCBs;  and 
that  has  not  been  serviced  with  any 
PCBs  since  the  equipment  was  first 
manufactured. 

§761.3   [Amended] 

3.  In  §761.3  by  amending  the 
definition  of  "Qualified  incinerator"  by 
changing  the  references  to 
§761.60{a)(2)(iii)(A)and 
§761.60(a)(2)(iii)(B)toread 
"§761.60(a){2)(ii){A)"and 
"§761.60(a)(2)(ii)(B)",  respectively. 

4.  In  §7ei.3  by  revising  the 
definitions  for  "Capacitor," 
"Commercial  storer  of  PCB  waste," 
"FCB-Ccntaminated  Electrical 
Equipment,"  "PCB  Item,"  and  "PCB 
Transformer";  by  removing  "Emeig3ncy 
situation"  and  "Small  quantities  for 
research  and  development";  and  by 
adding  alphabetically  definitions  for 
"Cap,"  "CEaCLA,"  "DOT,"  "Dry 
Surface,"  "Dry  weight  basis,"  "High 
exposure  area,"  "Household  v/asts," 
"Industi-ial  famace,"  "Liquid  PCBs," 
"Low  erpcsure  areas", 
"Micrcnncapsulation,"  "Non-liquid 
PCB3."  'T.'-a-porcus  Eurf.ce,"  '  NiIS." 
"Open  burning,"  'PCB-Contaminated," 
"PCB  field  scrcerang  test,"  "PCE/ 
fissionable  radioactive  waste  or  PCB/ 
radioactive  waste,"  "PCB  non- 
remediation  waste,"  "PCB  remediation 
waste",  "Porous  surface,"  "RCRA," 
"Remediation  site  or  site,"  "Treatability 
study,"  "TSCA,"  "Wet  weight  basis," 
and  "Vitrification"  to  read  as  follows: 

§761.3    Definitions. 

•        *        •        »        • 

Cap  ineans,  when  referring  to 
remediation  activities,  a  uniform  cover 
of  minimum  thickness  spread  over  the 
area  where  remediation  waste  was 
removed. 

Capacitor  means  a  device  for 
accimiulating  and  holding  a  charge  of 
electricity  and  consists  of  conducting 
surfaces  separated  by  a  dielectric.  A 
capacitor  whose  PCB  concentration  is 
unknown  must  be  assumed  to  contain 
500  ppm  or  greater  PCBs,  unless  it  is 
known  from  label  or  nameplate 
information,  manufacturer's  literature 
(including  documented 
communications  with  the 
manufacturer),  or  chemical  analysis  that 
the  capacitor  does  not  contain  PCBs  at 
a  concentration  of  500  ppm  or  greater. 
Types  of  capacitors  are  as  follows: 
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(1)  Small  capacitor  means  a  capacitor 
which  contains  less  than  1.36  kg  (3  lbs.) 
of  dielectric  fluid.  The  foUowring 
assumptions  may  be  used  if  the  actual 
weight  cf  the  dielectric  fluid  is 
unknown.  A  capacitor  whose  total 
volume  is  less  than  1,639  cubic 
centimeters  (100  cubic  inches)  may  be 
considered  to  contain  less  than  1.36  kgs 
(3  lbs.)  of  dielectric  fluid  and  a  capacitor 
whose  total  volume  is  more  than  3,278 
cubic  centimeters  (200  cubic  inches) 
must  be  considered  to  contain  more 
than  1.36  kg  (3  lbs.)  of  dielecUic  fluid. 

A  capacitor  whose  voliune  is  between 
1,639  and  3,278  cubic  centimeters  may 
be  considered  to  contain  less  than  1.36 
kg  (3  lbs.)  of  dielectric  fluid  if  the  total 
weight  of  the  capacitor  is  less  than  4.08 
kg  (9  lbs.). 

(2)  Large  high  voltage  capacitor  means 
a  capacitor  v/hich  contains  1.33  V.g  (3 
lbs.)  or  more  of  diolectric  fluid  and 
which  cperctes  at  2.C00  volts  (a.c.  or 
d.c.)  or  above. 

(3)  Lar^e  lov.'  voltage  capacitor  means 
a  capacitor  which  contaLis  1.35  kg  (3 
lbs.)  or  more  of  dielectric  fluid  and 
v.-hich  operates  below  2,CC0  volts  (a.c. 
or  d.c). 

CERCLA  msans  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Licbility  Act  (42 
U.S.C.  96G1-9G57  et  seq.) 
»        *        *        *        * 

Comrr.erciil  storsr  of  FCB  ivaste 
means  the  ov.Ticr  or  operator  cf  each 
facility  tliat  is  subject  to  the  FCB  storage 
unit  standards  of  §751.65  and  who 
engages  in  storage  activities  LnVolving 
PCB  waste  generated  by  others,  or  PCB 
waste  that  was  removed  while  ser\-icing 
the  equipment  ovraed  by  others  and 
brokered  for  disposal.  The  receipt  of  a 
fee  or  any  other  form  of  compensation 
for  storage  services  is  not  necessary  to 
qualify  as  a  commercial  storer  of  PCB 
waste.  It  is  sufficient  under  this 
definition  that  the  facility  stores  PCB 
waste  generated  by  others  orthe  facility 
removed  the  PCB  waste  while  servicing 
equipment  owned  by  others.  If  a 
facility's  storage  of  PCB  waste  at  no  time 
exceeds  500  gallons  of  liquid  or  70 
cubic  feet  of  non-liquid  PCBs,  the  owner 
or  operator  is  a  commercial  storer  but  is 
not  required  to  seek  EPA  approval  as  a 
commercial  storer  of  PCB  waste.  Change 
in  ownership  or  title  of  a  generator's 
£acility,  where  the  generator  is  storing 
PCB  waste,  does  not  make  the  new 
owrner  of  the  facility  a  commercial  storer 
of  PCB  waste. 
•        *        •        »        * 

DOT  means  the  United  States 
Department  of  Transportation. 
Dry  surface  (Where  is  the  definition?) 


Dry  weight  basis  means  reporting 
chemical  analysis  results  by  excluding 
the  weight  of  the  water  in  the  sample. 

*  •        •        •        • 

High  exposure  area  means  a  site 
where  PCBs  are  located  and  where, 
during  the  use  of  the  area,  there  is  a 
potential  exposure  from  PCBs  to 
hujnans  or  animal  life.  High  exposure 
areas  include:  residential/commercial 
areas  and  non-restricted  access  areas  (as 
defined  in  §761.123);  and  non-public 
areas  of  public  and  private  facilities 
where  only  authorized  employees  have 
routine  access. 

Household  waste  means  PCB  waste 
that  is  composed  of  unwanted  or 
discarded  household  items  that  contain 
PCBs,  come  from  private  residences  and 
are  commonly  foimd  in  private 
households,  including  individually 
ovi,-ned  or  rsnt^d  units  of  a  multi-unit 
construction.  Wastes  created  during 
renova'aon  and  demolition  projects  are 
not  household  v.'astes  except  for  paint 
on  surfaces.  Renovation  or  demolition 
projects  include,  but  are  not  limited  to, 
the  conversion  of  industrial  property  to 
residential  units  or  the  remodeling  of 
hotels,  motels,  or  multiple  rental  units, 

*  *        *        *        • 

Industrial  Furnace  means  an 
industrial  furnace,  enclosed  device  cs 
defined  in  §2po.10  of  this  chapter,  used 
to  dispose  of  PCBs. 

*  *        «        *        » 

Liquid  PCBs  means  a  homogenous 
flov.'able  material  containing  PCBs  and 
no  mere  than  0.3  percent  by  weight  non- 
dissolved  material. 

Low  exposure  areas  mean  all  areas  0.1 
kilometer  or  greater  distant  from  a 
residential  commercial  area  (as  defined 
in  §761.123)  and  areas  other  than  "high 
exposure  area"  as  defined  elsewhere  in 
this  section. 

*  *        •        •        •  ^ 

Microencapsulation  means  the 
stabilization  of  debris  containing  PCBs 
with  the  following  reagents  such  that 
the  leachability  of  any  associated  PCB  is 
reduced  to  specified  levels:  Portland 
cement  or  lime/pozzolans  (e.g.  fly  ash 
and  cement  kibi  dust). 

*  *       »        »        • 

Non-liquid  PCBs  means  PCBs  which 
contain  no  liquids  which  pass  through 
the  filter  when  using  the  paint  filter  test 
method  (EPA  Method  9095  in  "Test 
Methods  for  Evaluating  Solid  Waste" 
(SW-846)). 

Non-porous  surface  means  a  smooth, 
un painted  solid  surface  that  limits 
penetration  of  liquid  PCBs  beyond  the 
immediate  surface.  Examples  are: 
smooth  uncorroded  metal;  smooth  glass. 
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smooth  glazed  ceramics:  impenneable 
polished  building  stone  sruch  as  marble 
or  granite;  and  high  density  plastics  that 
do  not  absorb  organic  solvents  such  as 
polycarbonates  and  melamines. 

•  »        *        •  ~    • 

"NTIS"  means  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce.  5285  Port  Royal  Rd.. 
Springfield,  VA  22161. 

Open  burning  means  the  combustion 
of  any  PCB  regulated  for  disposal,  not 
approved  or  otherwise  allowed  luider 
part  761,  subpart  D  of  this  part,  and 
without  the  following: 

(1)  Control  of  combustion  air  to 
maintain  adequate  temperature  for 
efficient  combustion. 

(2)  Containment  of  the  combustion 
reaction  in  an  enclosed  device  to 
provide  sufficient  residence  time  and 
mixing  for  complete  combustion. 

(3)  Control  of  emission  of  the  gaseous 
combustion  products. 

•  •        *        •        * 

PCB-Contaminated  means  any  PCBs 
at  concentrations  of  50  parts  per  million 
(ppm)  to  less  than  500  ppm  {50  -  <500 
ppm)  PCBs.  In  the  event  that  no  PCB 
liquids  or  non-liquids  are  present  on 
surfaces  for  measurement,  then  surfaces 
with  PCB  concentrations,  measured  by  a 
standard  wipe  test  as  defined  in 
§761.123,  of  greater  than  10  micrograms 
per  100  square  centimeters  to  less  than 
100  micrograms  per  100  square 
centimeters  (>10  ng  -  <  100  fig/lOOcm^), 
are  defined  as  PCB-Contaminated. 

PCB-Contaminated  Electrical 
Equipment  means  any  electrical 
equipment,  including  but  not  Umited  to 
transformers  (including  those  used  in 
railway  locomotives  and  self-propelled 
cars),  capacitors,  circuit  breakers, 
reclosers,  voltage  regulators,  switches 
(including  sectionalizers  and  motor 
starters),  electromagnets,  and  cable  that 
contain  50  ppm  or  greater  PCB,  but  less 
than  500  ppm  PCB  in  the  contaminating 
fluid  or  greater  than  10  micrograms 
PCB/100  square  centimeters  to  less  than 
100  micrograms  PCB/100  square 
centimeters  (>10  -  <100  ^g/lOOcm^)  as 
measured  by  a  standard  wipe  test  (as 
defined  in  §761.123]  of  a  non-porous 
surface.  This  definition  includes: 

(1)  Mineral  oil-fiired  electrical 
equipment  other  than  circuit  breakers, 
and  reclosers.  Cable  whose  PCS 
concentration  is  unknown  must  be 
assumed  to  be  PCB-Contaminated 
Electrical  Equipment. 

(2)  Capacitors  of  imknown  PCB 
concentration  are  assumed  to  contain 
PCBs  at  500  ppm  or  greater. 


PCBfiefd  screening  test  means  a 
portable  ^alytical  device  or  kit  which 
measuresjPCBs.  PCB  field  screening 
tests  usu^ly  report  less  than  or  greater 
than  a  specific  numerical  PCB 
concentration.  These  tests  normally 
build  in  a  safety  factor  which  increases 
the  prob^ility  of  a  false  positive  report 
and  decraases  the  probability  of  a  false 
negative  ieport.  PCB  field  screening 
tests  do  npt  usually  provide:  an  identity 
record  ge  lerated  by  an  instrument;  a 
quantitat  ve  comparison  record  from 
calibratio  i  standards;  any  identification 
of  PCBs;  I  nd/or  any  indication  or 
identifica  ion  of  interferences  with  the 
measurer  lent  of  the  PCBs.  PCB  field 
screening  test  technologies  include,  but 
may  not  I  e  limited  to,  total  chlorine 
colorimel  ric  tests,  total  chlorine  x-ray 
fluoresce  ice  tests,  total  chlorine 
microcou  ometric  tests,  and  rapid 
immunoa  >say  tests. 

PCB/ fit  sionable  radioactive  waste  or 
PCB/radi  motive  waste  means  PCBs 
regulated  for  disposal  under  subpart  D 
of  this  pa  1  that  also  contain  fissionable 
radioacti'  e  material  or  radioactive 
material !  ubject  to  regulation  under  the 
Atomic  E  lergy  Act  of  1954  as  amended. 

PCB  Iti  m  means  any  PCB  Article.  PCB 
Article  O  )ntainer,  PCB  Container,  PCB 
Equipme:  it,  or  anything  that  deliberately 
or  uninte  itionally  contains  or  has  as  a 
part  of  it  my  PCB  or  PCBs. 

PCB  nc  n-remediation  waste  means 
non-liqui  i  bulk  wastes  or  debris  from 
the  demc  ition  of  buildings  and  other 
human-ci  eated  structures 
(manufac  tured,  coated,  or  serviced  with 
PCBs),  w  istes  fi^om  the  shredding  of 
automob  les,  household  and  industrial 
appliances  or  other  white  goods;  PCB 
impregn^ed  electrical,  sound 
deadenin  g,  or  other  types  of  insulation 
and  gaski  its;  and  all  other  PCB  Items  or 
PCBs  for  ivhich  disposal  requirements 
are  not  o\  herwise  specified  in  §761.60, 
at  any  co  icentration  where  the 
concentr  ition  at  the  time  of  designation 
for  dispo  »1  was  greater  than  or  equal  to 
50  ppm  I  CBs.  PCB  non-remediation 
waste  does  not  include  anything  defined 
as  a  PCB  remediation  waste; 
manufac  ured  or  processed  PCB 
products  such  as  mineral  oil  dielectric 
fluid  rem  oved  from  electrical 
equipment;  inadvertently  generated 
PCBs  in  a  manufacturing  process  waste 
stream;  mrdraulic  fluids;  heat  transfer 
fluids;  oils  removed  from  household 
appliances/equipment;  bulk  paint 
(batched  [household  or  commercial 
paint);  and  waste  oil.  Materials  not 
includediin  the  definition  of  PCB  non- 
remediation  waste  are  regulated  for 
disposal  In  subpart  D  of  5iis  part. 

PCB  remediation  waste  means,  but  is 
not  Umited  to,  all  environmental  media 


containing  PCBs,  dredged  materials, 
mimicipal  sewage  treatment  sludges, 
commercial  or  industrial  sludge 
(contaminated  as  the  result  of  a  spill  of 
PCBs)  located  in  or  removed  from  any 
pollution  control  device;  soil,  rags,  and 
other  debris  generated  as  a  result  of  a 
spill  cleanup;  and  site  removal, 
remediation,  or  corrective  action  wastes 
in  liquid  or  non-liquid  form,  at  any  PCB 
concentration.  PCB  remediation  waste 
includes  wastes  at  any  volume  or 
concentration  where  the  original  source 
was  S500  ppm  PCB  as  of  April  18, 

1978,  or  S50  ppm  PCB  as  of  July  2, 

1979,  or  at  any  concentration  if  the 
source  was  not  authorized  for  use  under 
this  part.  All  PCBs  disposed  of  prior  to 
April  18, 1978  shall  be  regulated  as  a 
PCB  remediation  waste  under  §761.61. 
Examples  of  PCB  remediation  waste 
include,  but  are  not  limited  to,  gravel, 
sandy  soil,  clayey  soil,  loam  soil,  other 
soil  types,  sediments,  commercial  or 
industrial  sludge  contaminated  with 
PCBs  by  a  spill,  aqueous  decantate  from 
an  industrial  sludge,  settled  sediment 
fines,  aqueous  decantate  from  a 
sediment,  oily  soil,  porous  surfaces,  and 
non-porous  surfaces.  PCB  remediation 
waste  does  not  include  anything  defined 
as  a  PCB  non-remediation  waste; 
manufactured  or  processed  PCB 
products  such  as  mineral  oil  dielectric 
fluid  removed  from  electrical 
equipment;  inadvertently  generated 
PCBs  in  a  manufacturing  process 
wastestream;  hydraulic  fluids;  heat 
transfer  fluids;  oils  removed  from 
household  appliance  or  equipment;  bulk 
paint  (batched  household  or  commercial 
paint);  gasket  material;  insulation 
material,  adhesives;  scrapped 
automobile  shredder  metallic  and  non- 
metallic  material;  scrapped  household 
appliance  shredder  metallic  and  non- 
metallic  material;  plastic  items;  rubber 
items;  natural  gas  pipeline,  equipment, 
and  appurtenances;  processed 
fluorescent  light  ballasts  with  capacitors 
removed  or  intact;  and  manufactured 
PCB  Items  (except  where  a  material 
listed  above  as  an  exclusion,  is 
contaminating  the  environment). 
Materials  not  included  in  the  definition 
of  PCB  Remediation  Waste  are  regulated 
for  disposal  in  subpart  D  of  this  part. 

PCB  Transformer  means  any 
transformer  that  contains  500  ppm  PCBs 
or  greater.  A  transformer  is  a  PCB 
Transformer  if:  (1)  The  nameplate 
indicates  that  the  transformer  contains 
PCB  dielectric  fluid;  (2)  the  owner  or 
operator  has  any  reason  to  believe  that 
the  transformer  contains  PCB  dielectric 
fluid;  (3)  the  transformer  dielectric  fluid 
has  been  tested  and  found  to  contain 
PCBs  at  500  ppm  or  greater;  (4)  the 
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transfoitaer  does  not  have  a  nameplate; 
(5)  records  do  not  exist  that  indicate  the 
type  of  dielectric  fluid;  (6)  records  do 
not  exist  that  indicate  the  PCB 
concentration;  or  [7]  a  transformer  is  an 
untested  mineral  oil  transformer  and 
reasons  exist  to  believe  that  the 
transformer  was  at  any  time  serviced 
with  fluid  containing  PCBs  at  500  ppm 
or  greater.  (See  §761.30(a)  and  (h)  for 
provisions  permitting  reclassification  of 
electrical  equipment  containing  500 
ppm  or  greater  PCBs  to  PCB- 
Contaminated  electrical  Equipment.) 

•  •        *        *        « 

Porous  surface  means  any  surface  that 
allows  PCBs  to  penetrate  or  pass  into 
itself  including  but  not  limited  to 
painted  or  coated  metal;  corroded  metal; 
fibrous  glass  or  glass  wool;  unglazed 
ceramics;  ceramics  with  a  porous  glaze; 
porous  building  stone  such  as 
sandstone,  travertine,  limestone,  or 
coral  rock;  low-density  plastics  such  as 
styrofoam  and  low-density 
polyethylene;  coated  (varnished  or 
painted)  or  imcoated  wood;  concrete  or 
cement;  plaster;  plasterboard; 
wallboard;  rubber;  fiberboard; 
chipboard;  asphalt;  or  tar  paper.  For 
purposes  of  cleaning  and  disposing  of 
PCB  remediation  waste,  porous  siu'faces 
have  different  requirements  than  non- 
porous  surfaces. 

•  •        *        •        • 

RCRA  means  the  Resource 
Conservation  and  Recovery  Act  (40 
U.S.C.  6901  et  seq.) 

•  *        •        •        • 

Remediation  site  or  site  means  the 
areal  extent  of  contamination  and  all 
suitable  areas  in  very  close  proximity  to 
the  contamination  necessary  for 
implementation  of  a  cleanup  of  PCB 
remediation  waste  regardless  of  whether 
the  site  was  intended  for  management  of 
waste. 

•  »        *        *        * 

Treatability  study  means  a  study  in 
which  PCB  waste  is  subjected  to  a 
treatment  process  to  determine: 

(1)  Whether  the  waste  is  amenable  to 
the  treatment  process. 

(2)  What  pretreatment  (if  any)  is 
required. 

(3)  The  optimal  process  conditions 
needed  to  achieve  the  desired  treatment. 

(4)  The  efficiency  of  a  treatment 
process  for  the  specific  type  of  waste 
(i.e.,  soil,  sludge,  liquid,  etc.). 

(5)  The  characteristics  and  volumes  of 
residuals  from  a  particular  treatment 
process.  A  "treatability  study"  is  not  a 
mechanism  to  commercially  treat  or 
dispose  of  PCB  waste.  Treatment  is  a 
form  of  disposal  under  this  part. 


TSCA  means  the  Toxic  Substances 
Control  Act  (15  U.S.C.  2601  et  seq.) 

*  •        •        *        • 

Wet  weight  basis  means  reporting 
chemical  analysis  results  by  inclu(iUng 
the  weight  of  all  dissolved  water  in  a 
■  homogeneous  liquid. 

*  •        •        •        » 

Vitrification  means  to  change  or  to 
make  into  glass  through  heat  frision. 

5.  In  §761.19.  the  table  to  paragraph 
(b),  in  the  second  column,  by  ch^ging 
the  reference  to  §761.60(a)(3)(iii)(B)(6) 
to  read  §761.60{a)(3)(ii)(B)(6)  and  by 
revising  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

$761.19    References. 

*  *        •        »        • 

(b)  Incorporation  by  reference.  The 
following  material  is  incorporated  by  - 
reference,  and  is  available  for  inspection 
at  the  Office  of  the  Federal  Register, 
Suite  700,  800  South  Capital  St.,  NW., 
Washington,  DC.  These  incorporations 
by  reference  were  approved  by  the 
Director  of  the  Office  of  the  Federal 
Register.  These  materials  are 
incorporated  as  they  exist  on  the  date  of 
approval  and  a  notice  of  any  change  in 
these  materials  will  be  published  in  the 
Federal  Register.  Copies  of  the 
incorporated  material  are  available  for 
Inspection  at  the  TSCA  Nonconfidential 
Information  Center  (7407),  Rm.  B-607. 
NE  Mall,  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Copies  of  the  incorporated 
material  may  be  obtained  from  the 
American  Society  for  Testing  and 
Materials  (ASTM),  1916  Race  Street, 
Philadelphia,  PA  19103. 

*  •        •        *        • 

6.  In  761.20,  by  revising  the  section 
heading,  paragraphs  (b),  {c)(2),  (c)(3)  and 
(c)(5),  and  by  adding  new  paragraphs 
{c)(6)  and  (c)(7),  to  read  as  follows: 

§761 .20    Prohibitions  and  Exceptions. 

*  *        »        •        • 

(b)(1)  No  person  may  manufacture 
PCBs  for  use  within  the  United  States  or 
manufacture  PCBs  for  export  from  the 
United  States  without  an  exemption, 
except  that  an  exemption  is  not  required 
for  PCBs  manufactured  in  an  excluded 
manufacturing  process  as  defined  in 
§761.3,  provided  that  all  applicable 
conditions  of  §761. 1(f)  are  met. 

(2)  No  person  may  import  PCBs  or 
PCB  Items  for  purposes  of  disposal 
except  that: 

(i)  PCBs  at  concentrations  less  than  50 
ppm  may  be  imported  for  disposal. 

(ii)  PCBs  may  be  imported  from 
United  States  territories  or  possessions 


outside  the  customs  territory  of  the 
United  States  into  the  customs  territory 
of  the  United  States  for  disposal, 
(iii)  PCBs  may  be  imported  for 
disposal  pursuant  to  paragraph  (b)(3)  of 
this  section  where  EPA  determines  that 
it  is  in  the  interests  of  the  United  States 
and  will  not  result  in  unreasonable  risk 
of  injury  to  health  or  the  environment. 

(3)  PCBs  may  be  excepted  from  the 
prohibition  on  import  for  disposal 
imposed  by  paragraph  (b)(2)  of  this 
section  at  EPA's  initiative  or  in  response 
to  a  petition  submitted  in  accordance 
Mrith  this  paragraph.  Any  person  may 
file  a  petition  for  an  exception  to  the 
imp)ort  prohibition.  Petitions  shall  be 
submitted  to  the  Director,  Chemical 
Management  Division  (7404),  401  M  St., 
SW.  Washington,  DC  20460.  Petitions 
must  be  submitted  on  an  individual 
basis  for  each  individual  subject  to  the     ' 
prohibition.  Each  petition  shall  contain 
the  following  information:  ) 

(i)  Name,  address,  and  telephone 
number  of  petitioner. 

(ii)  Description  of  the  import  for 
disposal  exception  requested,  includir.3 
items  to  be  imported  and  disposal 
method. 

(iii)  Current  locations  of  PCBs  to  be 
imported  and  of  each  proposed  disposal 
site. 

(iv)  Length  of  time  requested  for  the 
exception. 

(v)  Amoimt  of  PCB  chemical 
substance  or  PCB  mixture  (by  pounds 
and/or  volume)  to  be  imported  and 
disposed  of  during  requested  exception 
period. 

(vi)  The  basis  for  the  petitioner's 
contention  that  an  exception  would  be 
in  the  interests  of  the  United  States  and 
would  not  result  in  unreasonable  risk  of 
injury  to  health  or  the  environment. 
EPA  will  review  and  evaluate  petitions 
and  may  request  further  information 
bom  the  petitioner  to  assess  the 
proposed  exception  adequately.  Any 
exception  granted  under  this  paragraphs 
shall  be  subject  to  the  terms  and 
conditions  prescribed  by  the  Agency. 
EPA  reserves  the  right  to  impose  limits 
on  the  duration  of  each  exception.  EPA 
will  inform  the  petitioner  in  writing  of 
its  decision.  Denial  of  a  petition  is  a 
final  agency  action. 

(4)  All  PCBs  at  concentrations  greater 
than  50  ppm  imported  for  disposal 
under  paragraphs  (b)(2)  and  (b)(4),  and 
all  PCBs  subject  to  §761.60  of  this  part 
and  returned  for  disposal  under 
paragraph  {b)(3)  of  this  section: 

(i)  Shall  be  stored  and  disposed  of  in 
a  facility  which  has  a  PCB  storage  or 
disposal  approval  issued  under  TSCA, 
where  the  approval  has  specific 
conditions  concerning  the  import, 
storage,  or  disposal  of  imported  PCBs. 
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(ii)  May  be  decontaminated  under 
§761.79  provided  the  imported  PCBs  are 
stored  in  accordance  with  the 
provisions  of  subparts  D,  J,  and  K  of  this 
part,  for  the  commercial  storage  of  PCB 
wastes. 

(5)  No  person  may  export  PCBs  or 
PCB  Items  for  purposes  of  disposal 
except  that: 

(i)  PCBs  at  concentrations  less  than  50 
ppm  may  be  exported  for  disposal. 

(ii)  EPA  may  allow  the  export  for 
disposal  of  PCBs  at  concentrations  of  50 
ppm  or  greater  to  countries  with  which 
the  United  States  has  an  international 
agreement  consistent  with  the 
international  obligations  of  the  United 
States  relating  to  transboundary 
movement  of  PCBs  and  their  disposal. 
Such  exports  would  be  allowed  on  a 
case-by -case  basis  unless  EPA  has 
reason  to  believe  that  the  PCBs  in 
question  will  not  be  properly  managed, 
either  at  EPA's  initiative  or  in  response 
to  a  petition  submitted  in  accordance 
with  this  paragraph.  Any  person  may 
file  a  petition.  Petitions  shall  be 
submitted  to  the  Director,  Chemical 
Management  Division  (7404),  401  M  St., 
SW,  Washington,  DC  20460.  Petitions 
must  be  submitted  on  an  individual 
basis  for  each  generator  or  individual 
requesting  authority  to  export  PCBs  for 
disposal.  Each  petition  shall  contain  the 
following  infoimation: 

(A)  Name,  address,  and  telephone 
number  of  petitioner. 

(B)  Description  of  the  export  for 
disposal  exception  requested,  including 
items  to  be  exported  and  disposal 
facility. 

(C)  Current  locations  of  PCBs  to  be 
exported  and  of  each  proposed  disposal 
site. 

(D)  Length  of  time  requested  for  the 
exception. 

(E)  Amoimt  of  PCB  chemical 
substance  or  PCB  mixture  (by  pounds 
and/or  volume)  to  be  exported  and 
disposed  of  during  requested  exception 
period. 

(F)  Documentation  of  an  international 
agreement  between  the  United  States 
Government  and  the  government  of  the 
receiving  country  concerning  export  of 
such  waste. 

(G)  Certification  by  the  government  of 
the  receiving  country  to  EPA  that  it  has 
received  accurate  and  complete 
information  about  the  waste,  consents  to 
receive  it,  and  has  adequate  disposal 
facilities  to  assiu«  proper  management. 

(H)  Identification  by  the  exporter  of 
any  liquid  PCBs  or  PCB-containing 
electrical  equipment.  EPA  will  review 
and  evaluate  petitions  and  may  request 
further  information  &t)m  the  {>etitioner 
to  assess  the  proposed  exception 
adequately.  Any  exception  granted 


under  this  iubsection  shall  be  subject  to 
the  terms  atid  conditions  prescribed  by 


the  Agen< 
impose  Ii: 
exception, 
petitioner 
Denial  of  a] 
action. 

(6)  For 
following 


EPA  reserves  the  right  to 

its  on  the  duration  of  each 

'A  will  inform  the 

writing  of  its  decision. 

petition  is  a  final  agency 


OSes  of  this  regulation,  the 
ansboimdary  shipments  will 
not  be  considered  exports  and  imports: 

(i)  PCB  Wastes  generated  in  the  United 
States,  tranisported  through  another 
country  (ai|d  any  residuals  resulting 
from  cleanup  of  spills  of  such  wastes  in 
transit),  an|l  returned  to  the  United 
States  for  disposal. 

(ii)  PCBathat  were  procured 
domesticaly  by  the  United  States 
Government,  taken  overseas  for  use  by 
the  UnitedjStates  Government,  and  that 
have  remaned  under  United  States 
Government  control  since  the  time  of 
procurement  (including  any  residuals 
resulting  nQm  cleanup  of  spills  of  such 
wastes  dunng  use,  storage,  or  in  transit). 

(c)  •  •  *  I 

(2)(i)  Processing  activities  which  are 
primarily  associated  with  and  facilitate 
storage  or  transportation  for  disposal  do 
not  requir^  a  TSCA  PCB  disposal 
approval,  j 

(ii)  Processing  activities  which  are 
primarily  associated  with  and  facilitate 
treatment^r  land  disposal  require  a 
TSCA  PCBj  disposal  approval  unless 
they  are  p^  of  an  existing  approval  or 
are  part  of  e  self-implementing  activity 
such  as  §7B1.61(a)  and  §761.79  or 
otherwise  specifically  allowed  under 
subpart  D  )f  this  part. 

(iii)  Wit  1  the  exception  of  provisions 
in  §761.60  a)(2)  and  (3),  in  order  to  meet 
the  intent  )f  §761. 1(b),  processing, 
diluting  oi  otherwise  blending  of  waste 
prior  to  be  ng  introduced  into  a  disposal 
imit  for  pi  rposes  of  meeting  a  PCB 
concentral  on  limit  shall  be  included  in 
a  TSCA  PC  B  disposal  approval  or 
comply  w  th  the  requirements  of 
§761.79. 

(iv)  The  rate  of  delivering  liquids  or 
non-liquiqs  into  a  PCB  disposal  unit 
shall  be  pArt  of  the  conditions  of  the 
TSCA  PCI  disposal  approval  for  the 
unit  when  an  approval  is  required. 

(v)  PCBj  or  PCB  Items  at  S50  ppm 
may  be  dii  tributed  in  commerce  for 
purposes  ( i  disposal  in  accordance  with 
the  requin  iments  of  this  part. 

(3)(i)  POBs  or  PCB  Items  at 
concentrations  less  them  50  ppm  may  be 
exported  ror  disposal.. 

(ii)  EPAmay  allow  the  export  for 
disposal  air  PCBs  at  concentrations  of  50 
ppm  or  gr  sater  to  coimtries  with  which 
the  Unitec  States  has  an  agreement 
under  inte  mational  law  concerning 
export  of  uch  wastes.  Such  exports 


would  be  allowed  on  a  case-by-case 
basis  at  EPA's  initiative  or  in  response 
to  a  petition  submitted  in  accordance 
with  this  paragraph.  Any  person  may 
file  a  petition.  Petitions  shall  be 
submitted  to  the  Director,  Chemical 
Management  Division  (7404),  401  M  St., 
SW,  Washington,  DC  20460.  Petitions 
must  be  submitted  on  an  individual 
basis  for  each  generator  or  individual 
requesting  authority  to  export  PCBs  for 
disposal.  Each  petition  shall  contain  the 
following  information: 

(A)  Name,  address,  and  telephone 
number  of  petitioner. 

(B)  Description  of  the  export  for 
disposal  exception  requested,  including 
items  to  be  exported  and  disposal 
facility. 

(C)  Current  locations  of  PCBs  to  be 
exported  and  of  each  proposed  disposal 
site. 

(D)  Length  of  time  requested  for  the 
exception. 

(E)  Amount  of  PCB  chemical 
substance  or  PCB  mixture  (by  pounds 
and/or  volume)  to  be  exported  and 
disposed  of  during  requested  exception 
period. 

(F)  Dociunentation  of  an  agreement  in 
international  law  between  the  U.S. 
Government  and  the  govenmient  of  the 
receiving  coiuitry  concerning  export  of 
such  waste. 

(G)  Certification  by  the  government  of 
the  receiving  country  to  EPA  that  it  has 
received  accurate  and  complete 
information  about  the  waste,  consents  to 
receive  it,  and  has  adequate  disposal 
facilities. 

(H)  Identification  by  the  exporter  of 
any  liquid  PCBs  or  PCB-containing 
electrical  equipment.  EPA  will  review 
and  evaluate  petitions  and  may  request 
further  information  from  the  petitioner 
to  assess  the  proposed  exception 
adequately.  Any  exception  granted 
under  this  section  shall  be  subject  to  the 
terms  and  conditions  prescribed  by  the 
Agency.  EPA  reserves  the  right  to 
impose  limits  on  the  duration  of  each 
exception.  EPA  will  inform  the 
petitioner  in  writing  of  its  decision. 
Denial  of  a  petition  is  a  final  agency 
action. 
*        •        *        *        • 

(5)  Equipment,  structures,  or  other 
materials  that  were  contaminated  with 
PCBs  because  of  spills  from,  or 
proximity  to,  a  PCB  Item  >50  ppm,  and 
which  are  not  otherwise  authorized  for 
use  or  distribution  in  commerce  under 
this  part,  may  be  distributed  in 
commerce  or  used,  provided: 

(i)  These  materials  were 
decontaminated  in  accordance  with  a 
PCB  apprQval  under  this  part, 
applicable  decontamination  standards 
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and  procedures  in  §761.61(a)  or 
§761.79,  or  applicable  EPA  PCB  spill 
cleanup  policies  in  effect  at  the  time  of 
the  decontamination  or,  if  not 
previously  decontaminated,  at  the  time 
of  the  distribution  in  commerce  or  use, 
or  that  now  meet  a  decontamination 
standard  established  in  §761.79. 

(ii)  These  materials  ^all  not  be  used 
or  reused  in  association  with  food,  feed, 
or  drinking  water  imless  otherwise 
allowed. 

(6)  Water  which  contains  PCBs  and 
which  has  been  decontaminated  to  meet 
or  which  meets  the  standards 
established  in  §761. 79(h)  may  be 
distributed  in  commerce  or  used, 
without  further  restiictitm,  under  this 
part. 

(7)  Non-porous  surfaces,  with  no  free 
flowing  liquids,  which  have  come  in 
contact  with  PCBs  and  which  are 
contaminated  at  a  concentration  less 
than  50  ppm,  regardless  of  the  original 
PCB  concentration  of  the  fluid,  may  be 
distributed  in  conuneroe  or  reused 
except  in  association  with  food,  feed  or 
drinking  water. 

(You  said  that  you  were  adding 
paragraph  (8).  Where  is  paragraph  (8)? ) 
«        •        •        •        • 

7.  Section  761.30  is  amended  as 
follows: 

a.  Paragraph  (a)(1)  is  amended  by 
removing  (a)(l)(iii)(A)  through 
(a)(l)(iii)(C)(2)(i)  and  (a)(l)(ui){D).  and 
by  redesignating  (a)(l)(iii)(C)(2)(iil  and 
[C){2)Uu]  as  (a)(l)(iii)(A)  and  (B). 
respectively;  by  redesignating 
paragraphs  (a)(l)(vii)  through  (a)(l)(xv) 
as  paragraphs  (a)(l)(viii)  through 
(a)(l)(xvi).  respectively;  by  adding  new 
paragraph  (a)(l)(vii).  by  revising  newly 
designated  paragraph  (a)(l)(xvi) 
introductory  text;  and  by  adding 
paramaph  (a)(3). 

b.  Paragraph  (b)  is  amended  by 
revising  paragraph  (b)(1)  to  read  as  set 
forth  below;  and  by  removing  paragraph 
(b)(2)(ii)  and  redesignating  paragraphs 
(b)(2)(iii)  through  (b)(2)(vii)  as  (b)(2)(ii) 
through  (b)(2)(vi). 

c.  By  revising  paragraphs  (c).  (d)  and 
(e)  and  by  adding  paragraphs  (h)(l)(iii), 
by  revising  paragraphs  (i)  and  (j),  and  by 
adding  paragraphs  (q),  (r)  and  (s).  The 
revisions  and  additions  read  as  follows: 

S761.30   AuthorfzaUons. 

(a)  *  •  • 

(I)*** 

(vii)(A)  No  later  than  (insert  the  date 
90  days  after  the  effective  date  of  the 
final  rule)  all  owners  of  PCB 
Transformers  (including  PCB 
Transformers  in  storage  for  reuse)  must 
have  registered  their  transformers  %irith 
the  Environmraital  Protection  Agency, 
Office  of  Enforonnent  and  Compliance 


Assurance  (2245),  401  M  St.  SW.. 
Washington,  DC  20460.  Any  PCB 
Transformer  identified  or  received  from 
another  location  after  (insert  the  date  90 
days  after  the  effective  date  of  the  final 
rule)  must  be  registered  in  writing,  with- 
the  Environmental  Protection  Agency 
no  later  than  30  days  after  identification 
or  receipt  (imless  a  previous  written 
registration  can  be  demonstrated).  The 
registration  must  include: 

\1)  The  location,  address  and  nxunber 
of  PCB  Transformers. 

(2)  The  kilograms  of  PCB  liquid  in 
each  PCB  Transformer. 

(3)  The  name,  address,  telephone 
number,  and  signature  of  the  owner, 
operator,  oi  other  authorized 
representative  £«rtifying  the  accuracy  of 
the  information  submitted. 

(B)  A  record  of  the  registration  for 
each  PCB  Transformer  at  each  location 
(e.g.,  a  copy  of  the  registration  and  the 
return  receipt  signed  by  EPA)  must  be 
retained  wifti  the  reccmls  of  inspection 
and  maintenance  for  each  PCB 
Transformer  required  imder 
§761.30(a)(l)(xii). 

(C)  The  requirements  identified  in 
paragraphs  (a)(l)(vii)(A)  of  this  section 
must  be  complied  with  to  continue  the 
authorization  for  use  or  reuse  of  PCB 
Transformers  under  §761.30,  pursuant 
to  section  6(e)(2)(B)  of  TSCA. 

(D)  All  owners  or  operators  of 
transformers  containing  PCBs  at  ^50 
parts  per  million  (ppm)  must  comply 
with  any  State  transformer  registration 
requirements. 

»        »        •        •         • 

(xvi)  In  the  event  a  mineral  oil 
transfonner  or  a  voltage  regulator, 
assiuned  to  contain  less  than  500  ppm 
of  PCBs  as  provided  in  §761.3,  is  tested 
and  found  to  be  contaminated  at  500 
ppm  or  greater  PCBs,  transformers  are 
subfect  to  all  the  requirements  of  this 
paragraph  and  voltage  regulatora  are 
subject  to  paragraphs  (a)((l)(vii)(A),  (B), 
(C)  amd  P)  of  this  section.  Voltage 
regulatora  which  are  marked  or 
otherwise  known  to  contain  500  ppm 
PCBs  or  greatffir  are  also  subject  to  the 
provisions  of  this  paragraph.  In 
addition,  efforts  must  be  initiated 
immediately  to  bring  the  transformer  or 
the  voltage  regulator  into  compliance  in 
accordance  with  the  following  schedule: 

(3)  State  tran^rmer  registration 
requirements.  Any  State  may  reqmre  the 
registration  of  a  transformer  containing 
i:50  parts  per  million  PCBs. 

(b)  •  •  ' 

(1)  Use  restrictions.  After  July  1, 1986. 
use  of  railroad  transformere  that  contain 
dielectric  fluids  with  a  PCB 
concmtration  greater  than  1,000  ppm  is 
proh^ited. 


(c)  Use  in  and  servicing  of  mining 
equipment.  After  January  1, 1982.  PCBs 
may  be  used  in  mining  equipment  only 
at  a  concentration  level  of  less  than  50 
ppm. 

(d)  Use  in  heat  transfer  systems.  After 
July  1, 1984,  PCBs  may  be  used  in  heat 
transfer  systems  only  at  a  concentration 
level  of  less  than  50  ppm.  Heat  transfer 
systems  that  were  in  operation  after  July 
1, 1984  with  a  concentration  level  of 
less  than  50  ppm  PCBs  may  be  serviced 
to  maintain  a  concentration  level  of  less 
than  50  ppm  PCBs.  Heat  transfer 
systems  may  only  be  serviced  with 
fluids  containing  less  than  50  ppm 
PCBs. 

(e)  Use  in  hydraulic  systems.  After 
July  1, 1984  PCBs  may  be  used  in 
hydraulic  systems  only  at  a 
concentration  level  of  less  than  50  ppm. 
Hydraidic  systems  that  were  in 
operation  after  July  1, 1984  mth  a 
concentration  level  of  less  than  50  ppm 
PCBs  may  be  serviced  to  maintain  a 
concentration  level  of  less  than  50  ppm 
PCQs.  Hydraulic  systems  may  only  be 
serviced  with  fluids  containing  less  than 
50  ppm  PCBs. 

*  •        •        •        * 

(h)  •  •  • 

(!)••• 

(iii)  Voltage  regulators  which  contain 
S500  ppm  PCBs  are  subject  to  all 
provisions  of  this  part  which  are 
applicable  to  PCB  Transformere. 

•  •        «        •        • 

(i)  Use  in  natural  gas  pipeline 
systems.  Natural  gas  pipeline  systems 
include:  natural  gas  pipe,  natural  gas 
pipeline  appurtenances,  and  air 
compressor  systems  (including 
compressors,  piping,  receiver  tanks,  air 
lines  used  in  instrumentation,  and  the 
instrumentation  operated  by  the  air 
lines).  PCBs  may  be  used  indefinitely  in 
natural  gas  pipeline  systems  as  follows. 

(1)  PCXs  may  be  used  in  the 
compressore,  appurtenances,  and 
liquids  of  natiiral  gas  pipelines  at  a 
concentration  level  of  less  than  50  ppm. 

(2)  PCB-Contaminated  natiual  gas 
pipeline  and  appurtenances  may  be 
reused  in  natural  gas  pipeline  systems 
provided  all  ft^eflowing  liquids  have 
been  removed.  These  liquids  must  be 
disposed  of  pursuant  to  §761.60(a)(l) 
through  (a)(3). 

(3)  Natural  gas  air  compressor  systems 
(air  compressor,  piping,  receiver  tanks, 
and  other  pressurized  large  volume 
tanks)  with  siuface  contamination  at 
100  micrograms  PCBs  or  greater  per  100 
square  centimetere  (2100  \igf\00  cm?) 
may  be  reused  as  natival  gas  air 
compressor  systems  after  the  equipment 
has  been  decontaminated  in  accordance 
with  this  paragraph.  AU  freeflowing 
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liquids  must  be  drained  from  the  system 
at  existing  drain  points  (such  as  drain 
plugs,  blowdowns.  and  drips);  all 
liquids  and  solvents  used  during  the 
decontamination  process  shall  be 
disposed  of  as  ^500  ppm  PCBs 
pursuant  to  the  requirements  at 
§761.79(a).  All  carbon  filters  shall  be 
disposed  of  as  nonliquid  PCBs  with  a 
concentration  S50  ppm. 

(i)  For  air  compressors,  piping,  imd  air 
lines  in  the  air  compressor  system:  fill 
these  items  with  clean  kerosene 
(containing  less  than  2  ppm  PCBs)  and 
decontaminate  by  using  either  the 
■following  procedures: 

(A)  A  llow  the  kerosene  to  sit  for  8 
hours,  then  drain  the  kerosene  and 
captiue  any  residual  kerosene  by 
circulating  the  air  under  positive 
pressure,  first  throughout  the  system, 
and  finally  through  a  carbon  filter  at  all 
points  in  the  system  where  air  is  vented 
to  the  atmosphere.  The  carbon  filter 
shall  be  of  sufficient  integrity  to 
withstand  three  times  the  venting  air 
pressure  through  the  filter. 

(B)  Circulate  the  kerosene  through  the 
air  compressors,  piping,  and  air  lines  in 
the  air  compressor  system  until  the  total 
volume  of  liquid  circiilated  (pump  rate 
times  the  time  of  pumping)  equals  ten 
times  the  total  volume  of  the  particular 
article  being  decontaminated,  then  drain 
the  kerosene.  Refill  the  system  with 
clean  kerosene  and  repeat  the 
circulation  and  drain  process. 

(ii)  For  air  receivers  and  other 
pressurized  large  volume  tanks, 
decontaminate  th9iteihs  by  using  either 
of  the  following  procedures: 

(A)  Fill  the  tanks  with  clean  kerosene 
(containing  less  than  2  ppm  PCBs)  and 
use  the  procedures  for  air  compressors, 
piping,  and  air  lines  at  either  paragraph 
(i){3)(i)(A)  or  (i)(3)(i)(B)  of  this  section. 

(B)  Rinse  the  tanks  three  times,  each 
time  with  a  voliune  of  clean  kerosene 
equal  to  or  greater  than  10  percent  of  the 
total  internal  volume  of  the  tank.  Each 
of  the  first  two  rinses  shall  be  drained 
before  adding  the  next  successive 
kerosene  rinse  solvent.  Each  rinse  shall 
either: 

[1]  Be  sprayed  under  a  pressure  of  at 
least  100  psi  such  that  the  spray  makes 
at  least  three  passes  over  the  entire 
internal  surface  of  the  tank;  or 

(2)  Contact,  at  atmospheric  pressure, 
each  part  of  the  surface  area  for  1  hoiu'. 
This  may  be  accomplished  by  filUng  the 
tank,  totally  closing  the  tank,  and  either: 

(j)  Rotating  the  tank  continuously 
such  that  all  interior  surfaces  are 
contacted  in  a  single  rotation 
(calculations  used  to  determine  the  total 
time  of  rotation  and  number  of  rotations 
shall  be  recorded  and  retained  for  a 


period  (  f  3  years  after  completion  of  the 
deconta  raiination  process);  or 

(it)  PI  icing  the  tank  in  a  stationary 
positioi  and  waiting  1  hour  at  a 
sufficie:  it  number  and  configuration  of 
positioi  s  so  as  to  cover  the  entire 
interior  surface  of  the  tank. 

(4)  Nt  tural  gas  air  compressor  systems 
may  als }  be  decontaminated  in 
accords  tice  with  §761.79. 

(5)  This  authorization  shall  also  apply 
to  other  pipeline  and  air  compressor 
system!  contaminated  with  PCBs.  with 
the  wri  ten  consent  of  the  Regional 
Admini  strator  for  the  EPA  Region  in 
which  i ;  is  located. 

(6)  PC  B-Contaminated  natural  gas 
pipelin '.,  drained  of  all  beo  flowing 
liquids,  may  also  be  used  or  distributed 
in  comi  :ierce  for  use  in  the  transport  of 
bulk  hydrocarbons,  chemicals  or 
petrolei  im  products,  as  casing  to 
provide  secondary  contaiiunent  imder 
transpc  tation  systems,  as  industrial 
structui  al  material  (such  as  fence  posts, 
sign  pofts  or  bridge  supports),  as 
temporary  flume  at  construction  sites,  as 
equipm  snt  skids,  as  culverts  (less  than 
80  feet  n  length)  in  intermittent  flow 
situatio  IS,  for  sewage  service  with 
written  consent  of  the  Publicly  Owned 
Treatmi  int  Works  (POTW),  for  steam 
service,  as  irrigation  systems  (less  than 
20  inch  diameter)  of  less  than  200  miles 
in  lengl  i,  and  in  totally  enclosed 
compre  ssed  air  systems. 

(j)  Lit  lited  quantities  for  research  and 
develof  ment.  For  purposes  of  this 
section  permissible  research  and 
develoj  ment  (R&D)  activities  include, 
but  are  not  limited  to:  the  chemical 
analysis  of  PCBs  for  purposes  of 
determining  PCB  concentrations; 
scientinc  experimentation  on:  the 
physic^  properties  of  PCBs,  and 
chemical  reactions  of  PCBs  (other  than 
the  evaluation  of  the  disposal  or 
destruaion  of  PCBs),  and  the  chemical 
analysii  of  PCBs;  and  testing  to 
determine:  environmental  transport 
processes,  biochemical  transport 
processes,  the  effects  of  PCBs  on  the 
atmospperic  environment,  aquatic 
enviroi^ents,  terrestrial  environments, 
and  the!  health  effects  of  PCBs  such  as 
generaLtoxidty,  subchronic  toxicity, 
chronia  toxicity,  specific  organ/tissue 
toxicitjl,  neiut>toxicity,  genetic  toxicity, 
and  metabolic  products.  However,  R&D 
activities  authorized  pursuant  to  this 
section  jdo  not  include  research  or 
analysis  for  the  development  of  any  PCB 
produc  .  In  addition,  R&D  activities 
authori  %d  in  this  section  do  not 
include  R&D  for  disposal,  including,  but 
not  Um  ted  to,  demonstrations  for  PCB 
dispose  1  approvals,  pre-demonstration 
tests,  te  sting  major  modifications  to 
approv  td  PCB  technologies,  treatability 


studies,  the  development  of  new 
disposal  technologies,  and  research  on 
transformation  processes  such  as 
biodegradation.  R&D  for  disposal 
activities  are  addressed  in  §761.60(j). 
The  R&D  activities  conducted  under  this 
section  are  subject  to  all  other 
applicable  Federal,  State,  and  local  laws 
and  regulations.  PCBs  may  be  used  for 
R&D  in  limited  quantities  when 
originally  packaged  in  hermetically 
sealed  containers  of  5  millihters  or  less, 
or  as  samples  of  envirorunental  media  in 
containers  larger  than  5  milliliters 
containing  PCBs  that  have  been 
packaged  pursuant  to  applicable  DOT 
performance  standards,  in  a  manner 
other  than  a  totally  enclosed  manner, 
provided  that: 

(1)  The  Regional  Administrator  for  the 
Region  in  which  the  R&D  activity  will 
occur  is  notified  in  vmting  at  least  30 
days  prior  to  the  commencement  of  any 
R&D  activity  authorized  under  this 
section.  Each  notification  shall  identify 
the  person  conducting  the  R&D  activity, 
the  location  where  the  PCB  R&D 
activities  will  be  conducted,  the 
quantity  of  PCBs  to  be  treated,  the  type 
of  R&D  technology  to  be  used,  the 
general  physical  and  chemical 
properties  of  the  material  being  treated, 
and  an  estimate  of  the  duration  of  the 
PCB  activity. 

(2)  No  more  than  100  grams  of  pure 
PCBs  is  used  for  R&D  activities  under 
this  section  at  a  facility  annually. 

(3)  All  PCB  wastes  (e.g.,  spent 
laboratory  samples,  residuals,  imused 
samples,  contaminated  media/ 
instrumentation,  clothing,  etc.)  are 
stored  in  compliance  with  the  storage 
requirements  of  §761. 65(b). 

(4)  Manifests  are  used  for  all  R&D  PCB 
wastes  being  transported  from  the  R&D 
facility  to  a  commercial  storer  and/or  a 
disposal  facility.  However,  no  manifests 
are  required  if  the  residuals  or  unused 
samples  of  PCB  wastes  are  returned  to 
the  site  of  generation. 

(5)  Material  limitations  for  use  of 
PCBs,  are  set  out  at  paragraph  (j)(l)  of 
this  section  shall  hot  be  exceeded 
without  prior  approval  from  the 
Regional  Administrator.  Requests  to 
exceed  the  material  limitation  for  PCBs 
used  in  R&D  as  defined  in  this  section 
must  be  submitted  in  writing  to  the 
Regional  Administrator  for  the  Region 
in  which  the  R&D  will  be  conducted  for 
approval.  Each  request  must  provide  a 
justification  for  the  additional  quantity 
or  concentration  needed,  as  well  as 
specify  the  quantity  or  concentration  of 
PCB  material  needed,  and  the  duration 
of  the  activity.  Any  approval  will  be  in 
writing  and  signed  by  the  Regional 
Administrator.  The  approval  will  state 
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all  requirements  applicable  to  the  R&D 
activity. 

(q)  Pre-TSCA  uses  of  PCBs.  Non- 
liquid  materials  that  contain  PCBs  at 
any  concentration  (including,  but  not 
limited  to,  gaskets,  plastics,  plastidzers, 
fluorescent  light  ballast  potting  material, 
electrical  cable  (except  oil-filled  cable  as 
described  in  paragraph  (m)  of  this 
section),  dried  paints,  small  rubber 
parts,  roofing  and  siding  materials, 
insulation,  caulking,  waterproofing 
compounds,  ceiling  tile  coatings,  and 
adhesive  tape)  in  use  prior  to  July  2. 
1979,  are  authorized  for  use  and 
distribution  in  commerce  provided  they 
remain  intact  and  in  place  in  their 
existing  application  and  location  for  the 
remainder  of  their  useful  Ufe,  subject  to 
the  conditions  in  paragraph  (q)(l)  of  this 
section.  Failure  to  provide  documentary 
evidence  that  substantiates  the 
historical  use  of  such  PCB  materials  as 
required  in  paragraph  (q)(l)(i)(A)  of  this 
section  may  result  in  the  rejection  of 
such  claims  by  the  Regional 
Administrator. 

(1)  Use  conditions,  (i)  The  owner  or 
operator  of  such  PCB-containing 
material  shall: 

(A)  Provide  a  written  notification  by 
(insert  date  30  days  from  effective  date 
of  the  final  rule]  or  within  30  days  of 
discovery,  to  the  Regional  Administrator 
for  the  Region  in  which  the  material  is 
located,  that  a  pre-TSCA  PCB  use  has 
been  discovered.  Each  notification  shall 
include  the  location  of  the  material,  a 
description  of  the  use,  an  estimate  of  the 
amount  of  material  in  use  (e.g.,  number, 
square  footage,  pounds),  PCB 
concentration,  expected  useful  life  of 
the  material,  condition  of  the  material 
(e.g.,  potential  for  exposure)  and  any 
additional  information  that  may  be 
useful  to  the  Regional  Administrator. 
Doaunentary  evidence  that  establishes 
the  historical  use  of  such  materials  shall 
also  be  included  in  the  notification. 

(B)  Post  the  Mark  ML,  as  defined  in 
§761. 45(a).  in  a  prominent  location  near 
the  PCB-containing  material  as  a 
warning  of  the  presence  and'location  of 
PCBs. 

(C)  Make  available  to  any  potentially 
exposed  employee  or,  upon  request,  td 
any  other  potentially  exposed 
individual,  information  concerning  the 
identity  of  the  PCBs  and  any  health  risk 
associated  therewiQi. 

(ii)  The  PCB-containing  material  shall 
remain  intact  and  in  place  in  its  existing 
application  unless  it  is  being  removed 
for  disposal. 

(iii)  Existing  uses  of  such  PCB 
materials  exhibiting  environmental 
releases  above  0.001  mg/m^  for  a  10- 


hour  workday,  40-hour  workweek,  or  as 
measured  by  workplace  air  monitoring 
using  National  Institute  of  Occupational 
Safety  and  Health  (NIOSH)  Method 
5503  sampling  at  a  rate  of  1  liter  per 
minute  for  480  continuous  minutes,  or 
surface  levels  as  measiued  by  a  standard 
wipe  test  defined  in  §761.123,  of 
exterior  accessible  areas  in  excess  of  10 
micrograms/ 100  square  centimeters  (10 
Mg/100cm2)  shall  he  removed  or 
contained. 

(iv)  Air  monitoring  activities  shall  be 
conducted  quarterly  for  the  first  year 
and  then  annually  thereafter,  and  results 
recorded  until  the  material  is  removed 
from  service.  Results  indicating  PCB 
levels  above  0.001  milligram  per  cubic 
meter  of  air  (mg/m^)  for  a  10-hour 
workday,  40-hour  workweek  shall 
require  containment  through  either  a 
modification  in  the  release  controls, 
encapsulation,  or  the  immediate 
removal  of  the  PCB  material.  If 
encapsulation  has  been  chosen  as  the 
contaiiunent  option,  the  sampling  and 
air  monitoring  procedures  shall  also 
include  an  inspection  for  damage  to  the 
encapsulation.  Any  deterioration  of  the 
encapsulation  shall  be  repaired  and 
documented. 

(v)  Standard  wipe  sampling  (as 
defined  in  §761.123)  of  exterior  siufaces 
shall  be  conducted  quarterly  for  the  first 
year  and  then  annually  thereafter,  and 
the  results  recorded  until  the  material  is 
removed  from  service.  Results 
indicating  PCB  levels  above  10 
micrograms  per  100  square  centimeter 
(10  ^g/lOOcm^)  shall  require 
containment  through  either  a 
modification  in  the  release  controls, 
encapsulation,  or  the  immediate 
removal  of  the  PCB  material.  If 
encapsulation  has  been  chosen  as  the 
contaiiunent  option,  the  sampUng  and 
air  monitoring  procedures  shall  also 
include  an  inspection  for  damage  to  the 
encapsulation.  Any  deterioration  of  the 
encapsulation  shall  be  repaired  and 
documented. 

(vi)  Records  of  measurements, 
inspections,  and  maintenance  shall  be 
maintained  for  review  by  Agency 
officials  in  a  central  location  for  a 
period  of  3  years  after  the  PCB  material 
has  been  removed. 

(vii)  Within  24  hours  of  a 
measurement  above  the  levels  specified 
in  paragraphs  (q)(l)(iu).  (q)il)(iv),  or 
tq)(l)(v)  of  this  section,  the  owner  or 
operator  of  the  PCB-Contaminated  item 
shall: 

(A)  Provide  written  notice,  either  by 
facsimile  machine  or  overnight  mail 
delivery  service,  to  the  Regional 
Administrator  for  the  Region  in  which 
the  material  is  located  as  to  the  nature 
and  extent  of  the  migration  and  the 


steps  that  will  be  taken  to  remove  or 
contain  the  PCBs  and  ensiue 

compliance. 

(Bj  Initiate  action  to  remove  the  PCBs 
or  to  contain  the  PCBs  by  means  of 
encapsulation  (either  with  an  epoxy- 
based  or  equivalent  paint  or  a  sealant) 
or  with  release  controls  in  which  a 
continual  release  is  collected  in  a  closed 
container  and  displaces  only  the  air  in 
the  container  (i.e.,  leak  collection 
system)  to  ensure  personnel  are 
protected  from  dermal  and  inhalation 
exposures. 

(viii)  All  PCB  materials  with  a 
concentration  of  50  ppm  or  greater, 
materials  that  come  in  contact  with  50 
ppm  or  greater  PCBs,  including  leak 
collection  devices,  PCB-containing 
paint,  sealant,  or  other  encapsulation 
materials,  and  materials  used  during 
decontamination  and  cleanup 
procedures  shall  be  handled,  stored,  and 
disposed  of  in  accordance  vrith  the  PCB 
storage  requirements  at  §761.65  and  the 
-disposal  requirements  at  §761.60  or 
§761.62. 

(2)  Non-liquid  materials  that  contain 
PCBs  at  any  concentration,  that  would 
meet  the  definition  of  household  waste 
at  §761.3  when  disposed  of.  are 
authorized  for  continued  use  and  are 
not  subject  to  the  requirements  of 
paragraph  (q)(l)  of  this  section. 

(3)  Non-liquid  materials,  other  than 
those  authorized  for  continued  use 
under  paragraph  (q)(2)  of  this  section, 
that  contain  PCBs  at  any  concentration, 
but  which  leach  PCBs  at  less  than  50 
micrograms/liter  as  measured  by  the 
Toxicity  Characteristic  Leaching 
Procedure  (TCLP),  40  CFR  part  261, 
Appendix  II,  Method  1311.  are 
authorized  for  continued  use  and  are 
not  subject  to  the  use  requirements  of 
paragraph  (q)(l)  except  for  paragraphs 
(q)(l)(i)(B)  and  (q)(l){i)(C)  of  this 
section. 

(r)  Use  in  and  servicing  of  rectifiers.  ■ 
PCBs  at  any  concentration  may  be  used 
in  rectifiers  and  may  be  used  for 
purposes  of  servicing  this  electrical 
equipment  (including  rebuilding)  for  the 
remainder  of  their  useful  life,  subject  to 
the  following  conditions: 

(1)  (Reserved] 

(2)  Seriicing  conditions,  [i]  Rectifiers 
may  be  serviced  (including  rebuilding) 
only  with  dielectric  fluid  containing 
less  than  50  ppm  PCB. 

(ii)  (Reserves] 

(s)  Use  of  PCBs  in  scientific 
equipment.  PCBs  at  any  concentration 
may  be  used  in  scientific  equipment, 
including  but  not  limited  to  oscillatory 
flow  birefiingence  and  viscoelasticity 
instruments,  to  study  the  physical 
properties  of  polymers  subject  to  the 
following  conditions: 
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(1)  Use  conditions,  (i)  The  PCBs  must 
be  in  use  in  a  specific  scientific 
instnunent  as  of  (insert  date  of 
publication  of  the  final  rule]. 

(ii)  A  maximiun  of  100  milliliters  is 
used  in  a  scientific  instrument  at  any 
one  time. 

(2)  [Reserved] 

8.  In  §761.40,  by  revising  paragraph 
(a)(5),  redesignating  paragraphs  (b)  and 
(d)  as  paragraphs  (d)  and  (b), 
respectively,  and  by  revising  newly 
designated  paragraph  (d),  paragraphs  (e) 
and  (h),  and  adding  paragraph  (k)  to 
read  as  follows: 

§701.40    Marking  requirements. 

(a)  •  •  * 

(5)  PCB  Large  Low  Voltage  Capacitors 
at  the  time  of  removal  from  use  (see  also 
paragraph  (k)  of  this  section). 

*  •        *        »        * 

(d)  As^of  October  1, 1979,  each 
transport  vehicle  loaded  with  PCB 
containeis  that  contain  more  than  45  kg 
(99.4  lbs.)  of  PCBs  at  concentrations  of 
50  ppm  or  greater  or  with  one  or  more 
PCB  Transformers  shall  be  marked  on 
each  end  and  each  side  with  mark  ML 
as  described  in  §761.45(a). 

(e)  As  of  October  1, 1979,  applicable 
PCB  Items  described  in  paragraphs 
(a)(1).  (a)(6).  (a)(7),  and  (a)(8)  of  this 
section  containing  PCBs  in 
concentrations  of  50  to  500  ppm  shall  be 
marked  with  mark  ML  as  described  in 
§761.45(a). 

*  *        »        •        » 

(h)  All  marks  required  by  this  subpart 
must  be  placed  in  a  position  on  the 
exterior  of  the  PCB  Items.  Storage  units, 
or  transport  vehicles  so  that  the  marks 
can  be  easily  read  by  any  persons 
inspecting  or  servicing  the  marked  PCB 
Items,  Storage  imits,  or  transport 
vehicles. 

*  •        •        »        • 

(k)  As  of  [insert  date  180  days  after 
the  effective  date  of  the  Enal  rule)  the 
following  PCB  Items  shall  be  marked 
with  mark  ML  as  describad  in 
§761.45(a): 

(1)  All  PCB  Large  Low  Voltage 
Capacitors  not  marked  under  paragraph 
(a)  of  this  section  shall  be  marked 
individually,  or  if  one  or  more  PCB 
Large  Low  Voltage  Capacitors  are 
installed  in  a  protected  location  such  as 
on  a  power  pole,  or  structure,  or  behind 
a  fence,  then  the  pole,  structure,  or 
fence  shall  be  marked  with  mark  ML. 
and  a  record  or  procedure  identifying 
the  PCB  Capacitors  shall  be  maintained 
by  the  owner  or  operator  at  the 
protected  location. 

(2)  AH  Equipment  not  marked  under 
paragraph  (a)  of  this  section  containing 
a  PCB  Transformer  or  a  PCB  Large  High 
or  Low  Voltage  Capacitor. 


Subpart! 


[Anranded] 


9.  By  ai  tending  subpart  D  by 
removing  the  "Note"  appearing  just 
after  the  1  eading  for  subpart  D. 

10.  Seel  ion  761.60  is  amended  as 
follows: 

a.  By  a(  ding  introductory  language  to 
§761.60. 

b.  By  re  noving  paragraph  (a)(2)(ii), 
redesigna  ing  paragraphs  (a)(2){iii)  and 
(a)(2)(iv)  ( s  paragraphs  (a)(2)(ii)  and 
(a)(2)(iii),  respectively. 

c.  By  ci  anging  the  reference  in  newly 
designate!  I  paragraph  (a)(2)(ii)(C)  to 
paragrapH"(a)(2)(iii)(B)(5)"  to  read 
'•(a)(2)(ii)fe)(3)". 

d.  By  changing  the  reference  in  newly 
designate!  I  paragraph  (a)(2)(ii)(D)(I)  to 
paragraph  s  "(a)(2)(A)(6)  and  (7)"  to  read 
■*(a)(2)(ii)  A)(6)  and  (a)(2)(U)(A)(7)". 

e.  By  cl  mging  the  reference  in  newly 
designate!   paragraph  (a)(2)(iii)  to 
paragraph  '■(a)(2)(iii)"  to  road 
"(a)(2)(ii)' . 

f.  By  rei  moving  paragraph  (a)(3)(ii), 
redesigna  ing  paragraphs  (a)(3)(iii)  and 
(a)(3)(iv)  t  s  paragraphs  (a)(3)(ii)  and 
(a)(3)(iii),  respectively. 

g.  By  ch  mging  the  reference  in  newly 
designate!   paragraph  (a)(3)(ii)(C)  to 
paragraph  "(a)(3)(iii)(B)"  to  read 
"(a)(3)(ii)|  B)". 

h.  By  cUanging  the  reference  in  newly 
designate*  paragraph  (a)(.3)(ii)(D)  to 
paragrapU"(a)(3)(iii)(B){3)"  to  read 
•*(a)(3)(ii)fe)(3)". 

i.  By  chknging  the  reference  in  newly 
designated  paragraph  (a){3)(ii)(E)  to 
paragraph  "(a)(3)(iii)(C)"  to  read 
'•(a)(3)(ii)(:)". 

j.  By  ch  nging  the  reference  in  newly 
designate!   paragraph  (a)(3)(ii)(E)(I)  to 
paragraph  5  "(a)(3)(iii)(A)(6)  and  (7)"  to 
read  "(a)(;  )(ii)(A)(6)  and 
(a)(3)(ii)(;<  )(7)". 

k.  By  ci  anging  the  reference  in  newly 
designate!   paragraph  (a)(3)(u){E){3)  to 
paragraph  '•(a)(3)(iii)(B)(r)-  to  read 
•*(a)(3)(ii)  3)(e)". 

1.  By  ch  inging  the  reference  in  newly 
designate!  paragraph  (a)(3)(iii)  to 
"§761.60(  i)(2)(ui)"  to  read  "(a)(2)(ii)  of 
this  sectic  i". 

m.  By  n  vising  paragraph  (a)(4). 

n.  By  re  noving  paragraph  (a)(5). 

o.  By  re  noving  paragraph  (a)(6). 

p.  In  pa  agraph  (b)  by  adding 
introduct(  ry  text  just  after  the  italics 
heading  "  'CB  Articles",  and  by  revising 
paragraph  5  (b)(l)(i}(B).  (b){2)(iv) 
introduce  ry  text,  rj)(2)(vi),  by  adding 
new  paraj  raphs  (b){2)(vii),  by  revising 
paragraph  s  (b)(3)  and  (b)(4);  by 
redesignal  ing  paragraphs  (b)(5)  and 
(b)(6)  as  0  )(6)  and  (b)(7),  respectively; 
by  adding  new  paragraphs  (b)(5)  and 
(b)(6)(iii),  md  by  revising  paragraph 
(b)(6)(ii). 


q.  In  paragraph  (c)(3)  by  removing  the 
term  "facility"  and  substituting  the  term 
"unit"  in  place  thereof. 

r.  By  revising  paragraph  (e). 

s.  By  removing  and  reserving 
paragraph  (f)(2). 

t.  By  adding  paragraphs  (g)(l)(iii)  and 
(g)(2)(iii). 

u.  By  revising  paragraph  (i)(2). 

V.  By  adding  paragraph  (j). 

The  revisions  and  additions  read  as 
follows: 

§761.60    Disposal  requirements. 

PCBs  disposed  of,  placed  in  a  land 
disposal  facility,  spilled,  or  otherwise 
released  into  the  enviromnent  prior  to 
April  18, 1978,  will  be  presumed  to  be 
disposed  of  in  a  manner  that  does  not 
present  a  risk  of  exposure  and, 
therefore,  does  not  require  further 
disposal  action  imless  a  Regional 
Administrator  makes  a  finding  that  such 
a  disposal  prior  to  April  18, 1978 
presents  a  risk  of  exposure  from  PCBs. 
The  Regional  Administrator  may  then 
require  the  submission  of  an  application 
for  a  risk-based  disposal  approval  under 
§761.61  or  §761.62.  Liquid  PCBs  shall 
not  be  processed  into  non-liquid  forms 
to  circumvent  the  high  temperature 
incineration  requirements  of  paragraph 
(a)  of  this  section.  Open  burning  of  PCBs 
is  prohibited.  Combustion  of  PCBs 
approved  imder  §761. 60(a)  or  (e).  or 
otherwise  allowed  under  part  761  is  not 
open  burning.  When  storage  is  desired 
prior  to  disposal,  PCBs  at  concentrations 
of  50  ppm  or  greater  shall  be  stored  in 
a  facility  which  complies  with  §761.65. 
Except  as  authorized  in  §761.30  or 
prohibited  in  §761.20.  PCB  waste  must 
be  disposed  of  in  accordance  with  the 
provisions  of  this  subpart.  Any  person 
disposing  of  PCBs  is  also  responsible  for 
determining  and  complying  with  all 
other  applicable  Federal.  Stats,  ot  local  • 
laws  or  regulations. 

(a)  *  *  * 

(4)  PCB-Contaminated  non-ii-juids 
may  be  disposed  of  in  an  industrial 
furnace. 

(i)  The  industrial  furnace  must 
comply  with  the  following  operating 
parjimeters  and  conditions: 

(A)  The  operating  temperature  of  the 
hearth  must  be  at  least  1,000"  C 
(centigrade)  at  the  time  it  is  charged 
with  any  PCB-Contaminated  item. 

(B)  Each  charge  containing  a  PCB- 
Contaminated  item  must  be  into  molten 
metal  or  a  hearth  at  or  above  1.000°  C. 

(C)  Successive  charges  may  not  be 
introduced  into  the  hearth  in  less  than 
15  minute  intervals. 

(D)  There  shall  be  no  visible 
particulate  emissions  from  the  stack 
during  the  disposal  of  a  PCB- 
Contaminated  item  (as  determined  by 
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Method  9  in  40  CFR  part  60,  Appendix 
A). 

(E)  There  shall  be  no  visible  fugitive 
particulate  emissions  or  releases  of 
PCBs  from  the  industrial  furnace  or  the 
building  containing  the  furnace  during 
the  disposal  of  a  PCB-Contaminated 
item  (as  determined  by  Method  9  in  40 
CFR  part  60,  Appendix  A). 

(F)  The  industrial  furnace  must  have 
an  operational  device  which  acciu-ately 
measures  directly  or  indirectly,  the 
temperatiu«  in  the  hearth. 

(G)  A  reading  of  the  temperature  in 
the  hearth  at  the  time  it  is  charged  with 
a  PCB-Contaminated  item  must  be 
taken,  recorded  and  retained  at  the 
facility  for  3  years  from  the  date  each 
charge  is  introduced.  " 

(H)  Industrial  furnaces  must  either 
have  received  a  final  permit  xmder  the 
RCRA  (40  CFR  part  266.  subpart  H  and 
40  CFR  270.66)  or  be  operated  under  a 
valid  State  air  emissions  permit  which 
includes  a  standard  for  PCBs. 

(I)  Industrial  furnaces  disposing  of 
PCEs  must  comply  with  all  applicable 
provisions  of  subparts  J  and  K  of  this 
part  as  well  as  other  applicable  Federal, 
Stats,  or  local  law*  and  regulations. 

(ii)  In  heu  of  the  requirement  in 
paragraph  (a}(4)(i}(H}  of  this  section, 
upon  WTitten  request  by  the  owner  cr 
operator  of  an  industrial  furnace,  the 
EPA  Regional  Administrator,  for  the 
Region  where  the  furnace  is  located, 
may  make  a  finding  in  writing,  based  on 
a  site-specific  risk  assessment,  that  the 
industrial  fomace  does  not  pose  an 
unreasonable  risk  of  injiuy  to  health  or 
the  environment  bscauc-e  it  is  cpera'.ing 
in  compliance  with  the  parameters  and 
conditions  listed  in  paragraphs 
(a)(4)(i)(A),  (B),  (C),  (D),  (E).  (F).  and  (G) 
of  this  section  even  though  that 
industrial  furnace  does  not  have  a  RCRA 
or  State  air  permit  as  required  by  this 
section.  The  written  request  shall 
include  a  site-specific  risk  assessment. 

(iii)  PCB  liquids  greater  than  or  equal 
to  50  ppm  may  not  be  disposed  of  in  an 
industrial  furnace  unless  approved  or 
otherwise  allowed,  under  §761.60. 

(b)  PCB  Articles.  This  paragraph  does 
not  authorize  disposal  if  that  disposal  is 
otherwise  prohibited  in  §761.20  or 
elsewhere  in  this  part. 

(1)  *  *  * 

(i)  •  •  * 

(B)  In  a  chemical  waste  landfill  which 
comphes  with  §761.75;  Provided.  That 
the  transformer  is  first  drained,  for  at 
least  48  continuous  hours,  of  all  free 
flowing  Uquid,  filled  with  a  solvent, 
allowed  to  stand  for  at  least  18 
continuous  hours,  and  then  drained 
thoroughly.  PCB  Uquids,  which  include 
both  the  dielectric  fluid  and  solvents 
used  as  a  flush,  that  are  removed  from 


the  transformer  shall  be  disposed  of  in 
accordance  with  paragraph  (a)(1)  of  this 
section.  Solvents  may  include  kerosene, 
xylene,  toluene  and  other  solvents  in 
which  PCBs  are  readily  soluble. 
Precautionary  measiues  should  be 
taken,  however,  that  the  solvent 
flushing  procedure  is  conducted  in 
accordance  with  applicable  safety  and 
health  standards  as  required  by  Federal 
or  State  regulations. 

*  *        »        »        • 
(2)  •  •  • 

(iv)  Any  PCB  Small  Capacitor  owned 
by  any  person  who  manufactvu^s  or  at 
any  time  manufact-ored  PCB  Capacitdb 
or  PCB  Equipment  and  acquired  the 
PCB  Capacitor  in  the  course  of  such 
manufacturing  shall  be  placed  in  a 
Department  of  Transportation 
aulhorized  ccntainrir  and  disposed  of  in 
accordance  vjth  either  of  the  following: 

•  •        *        »        * 

(vi)  Prior  to  disposal  in  a  §751.75 
chemical  v.asls  landfill,  all  large  PCB 
capacitors,  and  ail  small  PCB  capacitors 
described  in  parigrsph  ro;(2)(iv)  of  this 
section,  sh^U  be  placed  in  a  container 
meeting  DOT  p2ck?;;;ing  specifications. 
In  all  cases,  interstitial  space  inlhe 
container  shall  be  filled  v/ilh  sufficient 
cbscrbent  material  (such  as  soil)  to 
absorb  any  liquid  PCBs  remaining  in  the 
capacitors. 

(vii)  Any  perscr.  nay  dispose  of  less 
than  25  intact  and  ncn-lealdng 
fluorescent  hght  ballasts  containing 
PCBs  within  a  l-ysor  time  period 
starting  tcra  the  date  when  the  first 
fluorescent  light  ballast  was  removed  in 
a  facility  which  is  permitted,  Ucensed, 
or  registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste 
(excluding  thermal  treatment  units). 
Disposal  of  PCBs  as  municipal  or 
industrial  solid  waste  is  subject  to  the 
CERCLA  reportable  quantity 
requirements  at  40  CFR  302.6.  The 
disposal  of  fluorescent  light  ballasts  as 
PCB  Equipment  is  subject  to  the 
restrictions  of  paragraph  (b)(2)(iv)  of  this 
section. 

(3)  PCB  hydraulic  machines.  PCB 
"hydrauhc  machines  containing  PCBs  at 
concentrations  of  50  ppm  or  greater, ' 
such  as  die  casting  machines,  may  be 
disposed  of  in  a  facility  which  is 
permitted,  Ucensed,  or  registered  by  a 
State  to  manage  municipal  or  industrial 
soHd  waste  (excluding  daermal 
treatment  units)  or  by  salvage  in  an 
industrial  furnace,  as  defined  in  §761.3, 
operating  in  compHance  with  the 
requirements  of  paragraph  (a)(4)  of  this 
section,  or  a  disposal  fiscility  approved 
under  this  part,  provided  that  the 
machines  are  drained  of  all  free-flowing 
liquid  and  the  liquid  is  disposed  of  in 


accordance  with  the  provisions  of 
paragraph  (a)  of  this  section.  If  the  PCB 
Uquid  contains  1,000  ppm  PCB  or 
greater,  then  the  hydrauUc  machine 
must  be  flushed  prior  to  disposal  with 
a  solvent  containing  less  than  50  ppm 
PCB  using  transformer  solvents  listed  at 
paragraph  (b)(l)(i)(B)  of  this  secUon  and 
the  solvent  must  be  disposed  of  in 
accordance  with  paragraph  (a)  of  this 
section. 

(4)  PCB-Contaminated  Electrical 
Equipment.  AU  PCB-Contaminated 
Electrical  Equipment,  except  capacitors, 
shall  be  disposed  of  by  draining  all  free 
flowing  Uquid  from  the  electrical 
equipment  for  a  period  of  not  less  than 
48  hours  and  disposing  of  the  drained 
Uquid  in  accordance  with  paragraph 
(a)(2)  or  (a)(3)  of  this  section.  The 
drained  PCB-Contaminated  Electrical 
Equipment,  including  liquid  re-Ticining 
after  draining  in  accordance  w;  „  Jiis 
paragraph,  shall  be  disposed  cf  in  a 
facility  which  is  permitted,  Ucensed  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  wastes 
(excluding  thermal  treatment  units),  an 
Lndustiial  fiimace,  as  defined  in  §761.3. 
operating  in  compUance  with  the 
requirements  of  §76 1.60(2) [4),  or  a 
disposal  facility  approved  under  this 
part.  Capacitors  that  contain  between  50 
ppm  and  less  than  500  ppm  PCBs  shall 
be  disposed  of  in  an  approved 
incinerstcr  that  complies  with  §751.70 
or  in  a  chemical  waste  l-andfill  that 
complies  with  §761.75  or  by  an 
alternate  destruction  method  approved 
under  paragraph  (e)  of  this  section. 

(3)  Natural  gas  pipeline  containing 
PCBs.  This  paragraph  provides  for 
disposal  of  natural  gas  pipeline  by: 
abandonment  in  place  or  removal  with 
subsequent  action.  The  PCB 
concentrations  in  pipelines  shaU  be 
determined  by  measuring  condensate 
collected  at  existing  condensate 
collection/removal  points.  When  no 
condensate  or  free-flowing  liquid  is 
present,  surface  level  concentrations 
shall  be  measured.  Organic  and  aqueous 
condensate  Uquids  shall  be  separated  by 
decantation  and  the  components 
separately  analyzed  using  EPA  Method 
8080  of  S\V-846  which  is  available  bom 
NTIS,  or  equivalent. 

(i)  Abandonment.  Natural  gas 
pipeline  containing  PCBs  may  be 
abandoned  in  place  under  one  of  the 
following  provisions: 

(A)  Natiiral  gas  pipeline  containing 
PCBs  at  any  concentration,  with  no  free 
flowing  liquids  and  having  an  inside 
diameter  less  than  or  equal  to  4  inches, 
may  be  abandoned  in  the  place  it  was 
used  to  transport  natural,  gas  if  the 
pipeline  is  either: 
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{!)  Sealed  closed  at  each  end  and  the 
pipe  is  included  in  a  public  service 
notification  program,  such  as  a  "one- 
call"  system  under  49  CFR  192.614(a) 
and  (b);  or 

{2)  Filled  to  50  percent  of  the  volume 
of  the  pipe  with  grout  (such  as  a 
hardening  slurry  consisting  of  cement, 
bentonite..or  clay)  or  high  density 
polyurethane  foam,  and  each  end  is 
sealed  in  place. 

(B)  PCB-Contaminated  natural  gas 
pipeline  of  any  diameter  may  be 
abandoned  in  the  place  it  was  used,  to 
transport  natural  gas  if  it  contains  no 
free  flGwing  liquids  and  each  end  is 
sealed  closed. 

(C)  Natural  gas  pipeline  of  any 
diameter  which  contains  PCBs  may  be 
abandoned  in  the  place  it  was  used  to 
transport  natural  gas  if: 

[1)  It  contains  no  free  flowing  liquids. 

(2)  The  interior  surface  is  cleaned 
using  a  single  wash  of  diesel  fuel  with 
a  recovery  of  95  percent  of  the  volume 
introduced  into  the  system  for  washing 
and  less  than  50  ppm  PCB  in  the 
recovered  wash,  or  the  pipeline  is  filled 
to  50  j)ercent  of  its  volume  with  grout 
(such  as  a  hardening  slurry  consisting  of 
cement,  bentonite,  or  clay)  or  high 
density  polyurethane  foam. 

[3]  Each  end  is  sealed  closed. 

(D)  A  section  of  natural  gas  pipeline 
containing  PCBs  at  any  concentration, 
but  containing  no  free  flowing  liquids 
and  located  imder  rivers  or  streams, 
paved  highways,  parking  lots, 
sidewalks,  permanent  buildings  not 
associated  with  the  pipeline;  or  under 
the  adjoining  rights-of-way  or  in  rights- 
of-way  shared  with  municipal  drinking 
water  mains,  municipal  sewer  systems, 
telephone  utilities,  or  electric  utilities, 
may  be  abandoned  in  the  place  it  was 
used  to  transport  natural  gas  if  the 
section  is  filled  to  50  percent  of  the 
volume  of  the  pipe  with  grout  (such  as 
a  hardening  slurry-like  cement, 
bentonite,  or  clay)  or  high  density 
polyurethane  foam  (except  that  only 
cement  shall  be  used  as  grout  under 
rivers  or  streams)  and  each  end  is  sealed 
closed. 

(ii)  Removal  with  subsequent  action. 
PCB  containing  natural  gas  pipeline, 
when  no  longer  in  use,  shall  be  removed 
from  service  and  disposed  of  under  one 
of  the  following  provisions  unless 
abandoned  under  paragraph  (b)(5)(i)  of 
this  section: 

(A)  The  following  classifications  of 
natural  gas  pipeline  containing  no  free 
flowing  Uquids  may  be  disposed  of  in  a 
faciUty  permitted,  Ucensed  or  registered 
by  a  State  to  manage  municipal  or 
industrial  solid  waste  (excluding 
thermal  treatment  units);  an  industrial 
furnace,  as  defined  in  §761.3,  and 


operating  i  i  compUance  with  the 
requiremei  ts  of  paragraph  (a)(4)  of  this 
section;  or  i  disposal  facility  approved 
under  this  jart: 

[1)  PCB-Gontaminated  natural  gas 
pipeline  where  the  PCB  concentration 
was  detem  ined  prior  to  or  during 
removal. 

(2)  Natuj  il  gas  pipeline  containing 
PCBs  at  an  r  concentration  and  having 
an  inside  c  iameter  less  than  or  equal  to 
4  inches. 

(B)  Natui  al  gas  pipeline  containing 
PCBs  at  an  r  concentration  may  be 
disposed  o  under  one  of  the  following 
provisions  in  addition  to  the  disposal 
options  in  jaragraph  (b)(5)(i)(A)  of  this 
section: 

(1)  In  an  incinerator  that  complies 
with  §761.  '0. 

(2)  In  a  c  lemical  waste  landfill  that 
complies  v  ith  §761.75,  provided  that  all 
free  flowin  ;  liquid  PCBs  have  been 
thoroughly  drained  from  the  pipe. 

(3)  By  an  alternate  disposal 
technology  approved  under  paragraph 
(e)  of  this  !  3ction. 

(4)  As  a  'CB  non-remediation  waste 
in  complia  ice  with  §761.62. 

(5)  Decoi  itaminated  in  accordance 
with  the  st  indards  and  procedures  of 
§761.79. 

(iii)  Cboi  acterization  of  pipe  by  PCB 
concentrat  on  in  condensate.  (A)  All 
PCB  conta  riing  liquids  removed  from  a 
segment  ol  natural  gas  pipeline  must  be 
disposed  o "  in  accordance  with 
paragraph  a)  of  this  section  based  on 
their  PCB  t  oncentration  at  the  time  of 
removal  fr  im  the  pipe. 

(B)  For  p  urposes  of  demonstrating 
complianc  s  with  paragraphs  (b)(5)(i) 
and  (b)(5)(  i)  of  this  section,  a  segment 
of  natural   as  pipeline  must  be 
characteri;  ad  for  PCB  contamination  by 
analyzing  [quids  found  in  the  segment, 
or  by  stanc  ard  wipe  samples  according 
to  Append  x  I  of  this  part. 

(6)  •  *  * 

(ii)  PCB-  Contaminated  Articles  must 
be  dispose  1  of  by  draining  all  bee 
flowing  he  uid,  for  at  least  48 
continuou  hours,  bom  the  article, 
disposing  i  tf  the  hquid  in  accordance 
with  parag  aph  (a)(2)  or  (a)(3)  of  this 
section  am  disposing  of  the  drained 
PCB-Conta  minated  Articles  in  a  facility 
permitted,  licensed,  or  registered  by  a 
State  to  mi  nage  municipal  or  industrial 
solid  wast(  >  (excluding  thermal 
treatment  i  inits),  an  industrial  furnace 
as  defined  in  §761.3  operating  in 
compliance  with  the  requirements  of 
paragraph  j[a)(4)  of  this  section,  or  a 
disposal  f^iUty  approved  imder  this 
part. 

(iii)  PCBJ-Contaminated  Articles 
which  are  lot  in  contact  with  liquid 
PCBs,  sucl  as  non-porous  surfaces 


including,  but  not  limited  to,  ship  and 
submarine  hulls,- air  handling  systems 
and  other  articles  which  can  be 
characterized  by  a  standard  wipe  test,  as 
defined  in  §761.123,  may  be  disposed  of 
in  a  facility  permitted,  licensed  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste 
(excluding  thermal  treatment  units),  an 
industrial  furnace  operating  in 
compliance  with  the  requirements  of 
paragraph  (a)(4)  of  this  section,  or  other  . 
disposal  facility  approved  imder  this 
part.  Anyone  with  access  to,  or  in  direct 
contact  with,  surfaces  contaminated 
with  PCBs  at  levels  of  10  to  less  than 
100  micrograms  PCB/100  square 
centimeters  must  be  protected  from 
dermal  exposure  to  those  surfaces. 
*        *        •        •        • 

(e)  Any  person  who  is  required  to 
incinerate  any  PCBs  and  PCB  Items 
under  this  subpart  and  who  can 
demonstrate  that  an  alternative  method 
of  destroying  PCBs  and  PCB  Items  exists 
and  that  this  alternative  method  can 
achieve  a  level  of  performance 
equivalent  to  §761.70  incinerators  or 
high  efficiency  boilers.as  provided  in 
paragraphs  (a)(2)(iii)  and  (a)(3)(iii)  of 
this  section,  may  submit  a  written 
request  to  either  the  Regional 
Administrator  for  the  Region  in  which 
disposal  will  take  place  or  the  Director, 
Chemical  Management  Division  for  an 
exemption  from  the  incineration 
requirements  of  §761.70  or  this 
paragraph.  Requests  for  approval  of 
alternate  methods  that  will  be  operated 
in  more  than  one  Region  must  be 
submitted  to  the  Director,  Chemical 
Management  Division  except  for 
research  and  development  involving 
less  than  500  pounds  of  PCB  material 
(see  paragraph  (i)(2)  of  this  section). 
Requests  for  approval  of  alternate 
methods  that  will  be  operated  in  only 
one  Region  must  be  submitted  to  the 
appropriate  Regional  Administrator. 
The  applicant  must  show  that  its 
method  of  destroying  PCBs  will  not 
present  an  unreasonable  risk  of  injiuy  to 
health  or  the  environment.  On  the  basis 
of  such  information  and  any  other 
available  information,  the  Regional 
Administrator  or  the  Director,  Chemical 
Management  Division  may,  in  his  or  her 
discretion,  approve  the  use  of  the 
alternate  method  if  he  or  she  finds  that 
the  alternate  disposal  method  provides 
PCB  destruction  equivalent  to  disposal 
in  a  §761.70  incinerator  or  a  §761.60 
high  efficiency  boiler  and  will  not 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment.  Any 
approval  must  be  stated  in  writing  and 
may  contain  such  conditions  and 
provisions  as  the  Regional 
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Administrator  or  Director,  Chemical 
Management  Division  deems 
appropriate.  The  person  to  whom  such 
waiver  is  issued  must  comply  with  all 
limitations  contained  in  such 
determination.  Written  approval  to  use 
.  the  alternate  method  of  destroying  PCBs 
or  PCB  Items  must  be  obtained  bom  the 
appropriate  EPA  official  prior  to  any  use 
of  the  method  to  dispose  of  PCB  waste. 

(1)  *  •  * 

(iii)  Unless  otherwise  specified  in 
these  rules,  the  chemical  analysis  of 
PCBs  shall  be  conducted  using  gas 
chromatography.  There  are  several  gas 
chromatographic  methods  that  may  be 
used  depending  on  the  material  being 
analyzed.  For  that  reason,  there  is  no 
requirement  to  use  a  specific  gas 
chromatography  procedure.  Applicable 
procedures  include,  but  are  not  limited 
to,  EPA  Method  608,  "Organochlorine 
Pesticides  and  PCBs"  at  40  CFR  part 
136,  Appendix  A";  EPA  Method  8080, 
"Organochlorine  Pesticides  and  PCBs" 
of  SW-846,  "OSW  Test  Methods  for 
Evaluating  Sofid  Waste"  which  is 
available  from  NTIS  and  ASTM 
Standard  D-4059.  "Standard  Test 
Method  for  Analysis  of  Polychlorinated 
Biphenyls  in  Insulating  Liquids  by  Gas 
Chromatography"  which  is  available   . 
bom  the  American  Society  for  Testing 
and  Materials  (ASTM,  1916  Race  Street, 
Philadelphia,  PA  19103). 

(2)  *  •  * 

(iii)  Unless  otherwise  specified  in 
these  rules,  the  chemical  analysis  of 
PCBs  shall  be  conducted  using  gas 
chromatography.  There  are  several  gas 
chromatographic  methods  that  may  be 
used  depending  on  the  material  being 
analyzed.  For  that  reason,  there  is  no 
requirement  to  use  a  specific  gas 
chromatography  procedure.  Applicable 
procedures  include  the  procedures 
indicated  in  paragraph  (g)(l)(iii)  of  this 
section. 
*        *        *        »        » 

(i)*** 

(2)  Except  for  activity  authorized 
under  paragraph  (j)  of  this  section, 
research  and  development  (R&D)  for 
PCB  disposal  using  a  total  of  less  than 
500  pounds  of  PCB  material  (regardless 
of  PCB  concentration)  will  be  reviewed 
and  approved  by  the  EPA  Regional 
Administrator  for  the  Region  where  the 
R&D  will  be  conducted  and  R&D  for 
PCB  disposal  using  500  pounds  or  more 
of  PCB  material  (regardless  of  PCB 
concentration)  will  be  reviewed  and 
approved  by  the  Director,  Chemical 
Management  Division. 


(j)  Self-implementing  requirements  for 
research  and  development  (R6'D)for 
PCB  disposal.  R&D  for  PCB  disposal 
includes  demonstrations  for  commercial 
PCB  disposal  approvals,  pre- 
demonstration  tests,  tests  of  major 
modifications  to  approved  PCB  disposal 
technologies,  treatability  studies  for 
approved  PCB  disposal  technologies, 
development  of  new  disposal 
technologies,  and  research  on 
environmental  transformation  processes 
such  as  biodegradation.  R&D  for  PCB 
disposal  activities  authorized  in  this 
section  do  not  include  research  or 
analysis  for  the  development  of  any  PCB 
product  or  the  R&D  activities  authorized 
in  §761.30(j). 

(1)  R&D  for  PCB  disposal  may  be 
conducted  without  prior  written 
approval  from  EPA  if  the  following 
conditions  are  met: 

(i)  A  notification  is  filed  and  an  EPA 
identification  number  is  obtained 
pursuant  to  subpart  K  of  this  part. 

(ii)  The  EPA  Regional  Administrator 
for  the  Region  in  which  the  R&D  for  PCB 
disposal  activity  will  occur  is  notified  in 
writing  at  least  30  days  prior  to  the 
commencement  of  any  R&D  for  PCB 
disposal  activity  conducted  under  this 
section.  Each  written  notification  shall 
include  the  EPA  identification  number 
of  the  site  where  the  R&D  for  PCB 
disposal  activities  will  be  conducted, 
the  quantity  of  PCBs  to  be  treated,  the 
type  of  R&D  technology  to  be  used,  the 
general  physical  and  chemical 
properties  of  material  being  treated,  and 
an  estimate  of  the  duration  of  the  PCB 
activity. 

(iii)  The  amount  of  material 
containing  PCBs  treated  annually  by  the 
facility  during  R&D  for  PCB  disposal 
activities  does  not  exceed  500  gallons  of 
liquid  or  70  cubic  feet  of  non-liquid 
PCBs  and  does  not  exceed  a  maximum 
concentration  of  10,000  ppm  PCBs. 

(iv)  No  more  than  1  kilogram  total  of 
pure  PCBs  per  year  is  disposed  of  in  all 
R&D  for  PCB  disposal  activities  at  a 
facility. 

(v)  Each  R&D  for  PCB  disposal  activity 
under  this  section  shall  be  limited  to  no 
more  than  one  calendar  year. 

(vi)  All  PCB  wastes  (treated  and 
untreated  PCB  materials,  testing 
samples,  spent  laboratory  samples, 
residuals,  untreated  samples, 
contaminated  media  or  instrumentation, 
clothing,  etc.)  shall  be  stored  in 
compliance  with  the  storage 
requirements  of  §76 1.65(b)  and  shall  be 
disposed  of  according  to  concentration 
of  PCBs  prior  to  treatment.  Only  PCB 
materials  not  treated  in  the  R&D  for  PCB 
disposal  activity  may  be  returned  to  the 
site  of  generation. 


(vii)  Manifests  are  used  for  all  R&D 
PCB  wastes  being  transported  bom  the 
R&D  for  PCB  disposal  faciUty  to  an 
approved  PCB  storage  or  disposal 
faciUty.  However,  no  manifests  are 
required  if  the  residuals  or  treated 
samples  are  returned  to  the  site  of 
generation. 

(viii)  All  PCB  wastes  are  packaged 
and  shipped  pursuant  to  DOT 
requirements. 

(ix)  All  faciUties  that  conduct  R&D  for 
PCB  disposal  must  comply  with  all 
appUcable  requirements  of  this  part, 
including  the  recordkeeping 
requirements  of  §761.180,  the  storage 
and  disposal  requirements  of  subpart  D 
of  this  part. 

(x)  Material  limitations  set  out  in 
paragraphs  (j)(l)(iii)  and  (iv)  of  this 
section  and  the  time  duration  limitation 
set  out  in  paragraph  (j)(l)(v)  of  this 
section  shall  not  be  exceeded  without  • 
prior  written  approval  from  EPA. 
Requests  for  approval  to  exceed  the 
material  limitations  for  PCBs  in  R&D  for 
PCB  disposal  activities  as  defined  in 
this  section  must  be  submitted  in 
writing  to  the  Regional  Administrator 
for  the  Region  in  which  the  facility 
conducting  R&D  for  PCB  disposal 
activities  is  located.  Each  request  shall 
specify  the  quantity  or  concentration 
requested  or  additional  time  needed  for 
disposal  and  include  a  justification  for 
each  increase.  For  extensions  to  the 
duration  of  the  R&D  for  PCB  disposal 
activity,  the  request  shall  also  include  a 
report  on  the  accomplishments  and 
progress  of  the  previously  authorized 
R&D  for  PCB  disposal  activity  for  which 
the  extension  is  sought.  The  Regional 
Administrator  may  require  the  requestor 
to  obtain  an  R&D  approval  according  to 
the  requirements  in  paragraphs  (e)  and 
(i)(2)  of  this  section,  or  §§761. 70(a)  or 
(b);  or  the  Regional  Administrator  may 
grant  a  waiver  in  vmting  for  an  increase 
in  the  volimae  of  PCB  material,  the 
maximum  concentration  of  PCBs,  the 
total  amoimt  of  pure  PCBs,  or  the 
duration  of  the  R&D  activity.  Approvals 
shall  be  in  writing  and  signed  by  the 
Regional  Administrator.  Approvals  will 
state  all  requirements  applicable  to  the 
R&D  for  PCB  disposal  activity. 

(2)  At  any  time  the  Regional 
Administrator  for  the  Region  in  which 
an  R&D  for  PCB  disposal  activity  is 
conducted  may  make  the  determination 
under  this  section  that  a  R&D  PCB 
disposal  approval  under  paragraphs  (e) 
and  (i)(2)  of  this  section,  or  §§761. 70(a) 
or  (b)  is  required  to  conduct  a  specific 
R&D  PCB  disposal  activity  to  ensure  that 
any  R&D  for  PCB  disposal  activity  does 
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not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 

•       •       *       *       • 

11.  By  addin9§§761.61,  761.62, 
761.63,  and  761.64  to  subpart  D  to  read 
as  follows: 

f  761 .61    PCB  remediation  waste. 

PCB  remediation  waste  shall  be 
removed  or  otherwise  disposed  of  in 
accordance  with  one  of  the  options  in 
paragraphs  (a)  through  (c)  of  this 
section.  Any  person  disposing  of  PCBs 
is  also  responsible  for  determining  and 
complying  with  all  other  applicable 
Federal,  State,  and  local  laws  and 
regulations. 

la)  Self-implementing  site 
remediation.  Where  applicable,  the 
cleanup  and  disposal  of  PCB 
remediation  waste  may  be  conducted  in 
accordance  with  the  following 
requirements  without  a  written  approval 
from  EPA. 

(1)  Applicability.  The  self- 
implementing  remediation  provisions 
do  not  apply  to  the  following: 

(i)  Spills  which  result  in  direct 
contamination  of: 

(A)  Surface  and  ground  waters. 

(B)  Sediments  in  lakes,  ponds,  rivers, 
or  streams. 

(C)  Sewers  and  sewage  treatment 
systems. 

(D)  Any  private  or  public  drinking 
water  sources  or  distribution  systems. 

(E)  Grazing  lands. 

(F)  Vegetable  gardens. 

(G)  Areas  having  human  populations 
(such  as  residential  dwellings,  hospitals, 
schools,  nursing  homes,  playgroimds, 
parks,  and  day  care  centers)  and  animal 
populations  (such  as  endangered 
species  habitats,  estuaries,  wetlands. 
National  Parks,  National  Wildlife 
Refuges,  and  commercial  and  sport 
fisheries)  which  might  have  a  higher 
sensitivity  to  the  toxic  effects  of  PCBs. 

(ii)  PCBs  which  migrated  to  and 
contaminated  any  site  described  in 
paragraph  (a)(l)(i)  of  this  section  prior 
to  completion  of  the  remediation  of  the 
site. 

(iii)  Any  site  that: 

(A)  Appears  on  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act's 
(Superfund)  National  Priorities  List  at 
40  CFR  part  300  Appendix  B. 

(B)  Is  currently  the  subject  of  a 
permitting  action  under  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  or  approval  under  this  part,  or 
cleanup  conducted  under  subpart  G  of 
this  part. 

(C)  Is  currently  the  subject  of  any 
enforcement  action  imder  any  statute 
administered  by  EPA. 

(2)  Notification,  (i)  At  least  30  days 
prior  to  the  date  for  beginning  the 


233  /  Tuesday,  December  6,  1994  /  Proposed  Rules 


Fedwal  Register  /  Vol.  59.  No.  233  /  Tuesday.  December  6.  1994  /  Proposed  Rules  62863 


remedial  ion  of  a  site,  the  person  in 
charge  a  '  the  remediation  or  the  owner  ' 
of  the  pi  jperty  where  the  spill  is  located 
shall  no  ify,  in  writing,  the  appropriate 
Regional  Administrator,  the  appropriate 
State  environmental  protection  agency, 
and  the  i  ippropriate  coimty  or  local 
environ]  nental  protection  agency  where 
the  remc  diation  will  be  conducted  of: 

(A)  Tqe  nature  and  extent  of  the 
contami|iation,  including  kinds  of 
material^  contaminated. 

(B)  TUb  procedures  used  to  sample 
contami  lated  and  adjacent  areas;  PCB 
concent]  ations  measured  in  each 
sample. 

(C)  Tt  B  location  and  supposed  extent 
of  the  c(  ntaminated  area  (including 
map^;  6  id  proposed  remediation 
options  or  contaminated  materials. 
Anyone  conducting  a  remediation 
activity  ander  this  section  may  obtain  a 
waiver  (  f  the  30-day  notification 
requirei  lent.  To  do  so,  they  must 
receive  t  separate  waiver  in  writing, 
from  each  of  the  three  agencies  they  are 
requirec  to  notify  under  this  section. 
The  ori|  inal  written  waiver  shall  be 
retainec  as  required  in  paragraph  (a)(3) 
of  this  9  action. 

(ii)  Tl  e  owner  of  the  property  where 
the  PCB  remediation  site  is  located  and 
the  part  r  responsible  for  field 
remedia  tion  activities: 

(A)  B»th  parties  shall  sign  and  submit 
in  writing  to  the  Regional  Administrator 
a  certifi  :ate  stating  that  they  have  on  file 
certain  i  locuments  including  all 
samplin  g  plans,  sample  collection 
procedures,  sample  preparation 
procedures,  extraction  procedures,  and 
instrum  sntal/chemical  analysis 
procedi  res  used  to  assess  or 

characti  irize  the  PCB  contamination  at 
the  rem  sdiation  site. 

(B)  S  all  use  a  sampling  frequency  for 
the  rem  sdiation  site  characterization  at 
least  as  comprehensive  as  that  required 
in  App(  ndix  II  of  this  part  for  verifying 
the  con  pleteness  of  the  site 

remedii  tion.  There  are  no  other 
require  nents  for  site  assessment  or  site 
charact  jrization. 

(C)  \fay  use  PCB  field  screening  tests 
as  defined  in  §761.3  for  characterization 
of  PCB  k«mediation  waste  under  the 
following  conditions.  If  both  of  the 
followifig  requirements  cannot  be  met, 
PCB  field  screening  tests  shall  not  be 
used  fdt  purposes  of  characterization  of 
PCB  remediation  wastes  through  self- 
implenjenting  site  remediation 
(paragraph  (a)  of  this«ection).  and,  at  a 
minimum,  gas  chromatography  with  an 
electro:  i  capture  detector  (GC/EC)  shall 
be  usee  for  analyzing  for  the  presence 
and  coi  icentration  of  PCBs. 

(I)  A  comparison  study,  using  an 
appropriate  gas  chromatography  (GC) 


analytical  procedure  such  as  EPA 
Method  8080  or  8280  to  analyze  the  PCB 
remediation  wastes,  shows  that  there  are 
no  mate  rials  present  in  the  PCB 
remed<3tion  waste  which  would 
interfere  with  the  screening  test.  (For 
purposes  of  this  section,  interfering  with 
the  PCB  field  screening  test  means  that 
for  the  analysis  of  at  least  three  samples 
having  PCB  levels  greater  than  10  ppm, 
the  PCB  concentration  reported  by  the 
PCB  field  screening  test  is  no  less  than 
75  percent  of  the  PCB  concentration 
reported  GC  method  for  the  same 
sample.) 

(2)  At  a  minimum,  25  percent  of  all 
PCB  remediation  waste  samples  taken 
shall  be  confirmed  by  EPA  Method  8080 
or  equivalent.  For  PCB  field  screening 
tests  analyzing  fewer  than  40  PCB 
remediation  waste  samples,  at  least  10 
confirmation  analyses  are  required. 
Confirmation  analyses  shall  be 
performed  on  at  least  one  sample  from 
each  different  type  of  PCB  remediation 
waste  material  (for  example:  soil, 
sludge,  and/or  sediment)  at  each  site  at 
a  facility,  even  if  this  means  more  than 
10  analyses. 

(3)  Recordkeeping.  For  paragraphs 
(a)(4)  and  (5)  of  this  section, 
recordkeeping  is  required  in  accordance 
vnth  §761.125(c)(5). 

(4)  On-site  cleanup  and  disposal  of 
PCB  remediation  waste.  For  purposes  of 
cleaning  or  decontaminating  PCB 
remediation  waste  under  this  section 
there  are  two  general  categories  of 
waste:  bulk  PCB  remediation  waste 
(everything  other  than  non-porous 
surfaces,  such  as:  soil,  sediments, 
dredged  materials,  debris,  muds, 
municipal  sludge,  industrial  sludge,  and 
porous  surfaces)  and  non-porous 
surfaces.  Sampling  for  the  verification  of 
the  cleanup  of  the  PCB  remediation 
wastes  shall  be  in  accordance  with 
Appendix  II  of  this' part.  Interim 
sampling  during  on-going  cleanup  may 
use  PCB  screening  tests  to  determine 
when  to  take  samples  to  verify  that 
cleanup  is  complete.  Requirements  for 
the  use  of  the  PCB  screening  tests  for 
this  interim  sampUng  are  the  same  as  for 
site  characterization  in  paragraphs 
(a)(2)(ii)(B)  of  this  section. 

(i)  High  exposure  areas —  (A)  Bulk 
PCB  remediation  waste.  The  cleanup 
level  for  bulk  PCB  remediation  waste  in 
high  exposure  areas  is  less  than  or  equal 
to  1  ppm  except  as  otherwise  noted 
below.  Cleanup  of  bulk  PCB 
remediation  waste  in  high  exposure 
areas  shall  be  accomplished  by  one  or 
more  of  the  following: 

(1)  Remove  and  dispose  of  all  bulk 
PCB  remediation  wastes  at 
concentrations  greater  than  1  ppm. 


{2)  Remove  all  bulk  PCB  remediation 
wastes  at  concentrations  greater  than  10 
ppm  and  place  a  clean  (less  than  1  ppm 
PCBs)  soil  cover  of  a  uniform  thickness 
of  a  minimum  of  25  centimeters  (10 
inches)  over  the  site  where  PCBs  remain 
in  excess  of  1  ppm.  A  cap  of  odier  clean 
non-j)orous  material,  sudi  as  concrete  or 
asphalt  at  a  minimum  xiniform  thickness 
of  15  centimeters  (6  inches)  may  be  used 
in  place  of  the  clean  soil  cover. 
(3)  (i)  Extract  PCBs  from  PCB 
remediation  wastes  with  a  solvent 
extraction  process  where:  A  non- 
chlorinated  solvent  is  used;  the  solvent 
extraction  process  occurs  at  ambient 
temperature;  the  extraction  process  is 
not  exothermic;  and  no  external  heat  is 
used  for  the  extraction  process. 

{ii)  The  extraction  process  shall  have 
secondary  containment  to  prevent  any 
'  solvent  from  being  released  to  the 
underlying  or  surrounding  soils  or 
surface  waters. 

Uii]  Solvent  disposal,  recovery,  and/or 
reuse  shall  be  in  accordance  with 
relevant  provisions  in  paragraphs  (b)(1) 
and  (c)  of  this  section  and  other 
appUcable  Federal,  State,  or  local  laws 
or  regulations. 

(jV)  PCB  remediation  waste  treated 
using  a  non-thermal  extraction  process 
according  to  paragraphs  (a)(4)(i)(A)(5)(j) 
through  [Hi)  of  this  section  and  left  on 
site  shall  have  residual  levels  of:  Less 
than  or  equal  to  1  ppm  as  in  paragraph 
(a)(4)(i)(A)(l)  of  this  section.  Less  than 
or  equal  to  10  ppm,  and  a  clean  (less 
than  1  ppm  PCBs)  soil  cover  of  a 
minimum  imiform  thickness  of  25 
centimeters  (10  inches)  placed  over  the 
site  where  PCBs  remain  in  excess  of  1 
ppm.  A  cap  of  other  clean  impervious 
material,  such  as  concrete  or  asphalt  at 
a  minimum  uniform  thickness  of  15 
centimeters  (6  inches)  may  be  used  in 
place  of  the  clean  soil  cover  as  in 
paragraph  (a)(4)(i)(A)(2)  of  this  section. 

(v)  If  the  treatment  process  in 
paragraph  (a)(4)(i)(A)(5)(;')  through 
(a)(4)(i)(A)(3)(jjj)  of  this  section  does  not 
meet  the  measurement-based  objectives 
required  in  paragraph  (a)(4)(i)(A)(l)  or 
(a)(4)(i)(A)(2)  of  this  section,  then  the 
treated  material  shall  be  disposed  of 
based  on  its  existing  concentration  in 
accordance  with  the  disposal 
requirements  of  paragraph  (b)  or 
paragraph  (c)  of  this  section. 

(4)(i)  Bulk  PCB  remediation  waste 
may  be  microencapsulated  or  vitrified 
on-site.  Microencapsulated  PCB 
remediation  waste  must  be  homogenous 
to  the  point  that  it  has  no  free  liquid 
component  as  measured  by  Method 
9095  (Paint  Filter  Liquids  Test)  as 
described  in  SW-846  "Test  Methods  for 
Evaluating  Solid  Wastes.  Physical/ 


Chemical  Methods"  which  is  available 
fitjmNTIS. 

UO  The  standard  for  treatment  of  PCB 
remediation  wastes  where  the  PCBs 
have  been  microencapsulated  or 
vitrified  is  less  than  50  micrograms 
PCBs  per  liter  as  measured  by  the 
Toxicity  Characteristic  Leaching 
Procedure  (TCLP),  40  CFR  part  261, 
Appendix  II,  Method  1311. 

(Hi)  Microencapsulated  or  vitrified 
PCB  remediation  waste  not  exhibiting 
the  toxicity  characteristic  (i.e.,  TCLP 
concentration  less  than  50  jig/l  PCB) 
shall  be  disposed  of  at  an  off-site  fadfity 
according  to  paragraph  (a)(5)(i)(B)(2)  or 
(3)  of  this  section. 

(B)  Non-porous  surfaces.  Non-porous 
surfaces  shall  be  decontaminated  in 
accordance  with  §761.79. 

(ii)  Low  exposure  areas— {A)  Bulk 
PCB  remediation  waste.  The  cleanup 
level  for  low  exposure  areas  is  less  than 
or  equal  to  25  ppm  unless  otherwise 
specified  in  this  paragraph.  Cleanup  of 
bulk  PCB  remediation  waste  in  low 
exposure  areas  shall  be  accomplished  by 
one  or  more  of  the  following: 

( 1 )  Remove  anddisposeofall 
materials  at  concentrations  equal  to  or 
greater  than  25  ppm  PCB. 

(2)  Remove  and  dispose  of  all 
materials  equal  to  or  greater  than  50 
ppm  PCB  if  the  area  is  secured  by  a 
fence  and  a  sign  including  the  ML. 

(3)  Remove  all  materials  greater  than 
100  ppm  PCB  and  place  a  clean  (less 
than  1  ppm  PCBs)  soil  cover  of  a 
imiform  thickness  of  a  minimum  of  25 
centimeters  (10  inches)  over  the  site 
where  PCBs  remain  in  excess  of  25  ppm. 
A  cap  of  other  clean  impervious 
material,  including  concrete  or  asphalt 
at  a  minimum  uniform  thickness  of  15 
centimeters  (6  inches)  may  be  used  in 
place  of  the  clean  soil  cover. 

(4)(j)  Bulk  PCB  remediation  waste 
may  be  disposed  of  onsite  using  a 
solvent  extraction  process  where:  A 
non-chlorinated  solvent  is  used;  the 
solvent  extraction  process  occurs  at 
ambient  temperature;  the  extraction 
process  is  not  exothermic;  and  no 
external  heat  is  used  for  the  extraction 
process. 

[ii)  The  extraction  process  shall  have 
secondary  containment  to  prevent  any 
solvent  from  being  released  to  the 
underlying  or  surrounding  soils  and 
surface  water. 

[Hi)  Solvent  disposal,  recovery,  and/or 
reuse  shall  be  in  accordance  with 
relevant  provisions  in  paragraphs  (b)(1) 
and  (c)  of  this  section,  and  other 
applicable  Federal,  State,  or  local  laws 
or  regulations. 

(iVj  PCB  remediation  waste  treated 
using  a  non-thermal  extraction  process 
according  to  paragraph  (a)(4)(ii)(A)(4){j) 


through  (a)(4)(u)(A)(4)(iji)  of  this  secUon 
and  left  on  site  shall  have  residual 
levels  of:  Less  than  or  equal  to  25  ppm 
as  in  paragraph  (a)(4)(u)(A)(l)  of  this 
section;  less  than  or  equal  to  50  ppm. 
and  the  area  shall  be  secured  by  a  fence, 
and  a  sign,  including  the  ML  shall  be 
posted,  as  in  paragraph  (a)(4)(ii)(A)(2)  of 
this  section;  or  to  less  than  or  equd  to 
100  ppm  PCB,  and  a  clean  (less  than  1 
ppm  PCBs)  soil  cover  of  a  minimum 
uniform  thickness  of  25  centimeters  (10 
inches)  placed  over  the  site  where  PCBs 
remain  in  excess  of  25  ppm.  A  cap  of 
other  clean  impervious  material,  sudj  as 
concrete  or  asphalt  at  a  minimurn 
uniform  thickness  of  15  centimeters  (6 
inches)  may  be  used  in  place  of  the 
clean  soil  cover  as  in  paragraph 
(a)(4)(ii)(A)(3)  of  this  section. 

(v)  If  the  treatment  process  in 
paragraph  (a)(4)(ii)(A)(4)(iT  through 
(a)(4)(ii)(A)(4)(jii)  of  this  section  does 
not  meet  the  measurement-based 
objectives  required  in  paragraphs 
(a)(4)(ii)(A)(l),  (a)(4)(ii)(A)(2).  or 
(a)(4)(ii)(A)(3)  of  this  section,  then  the 
treated  material  shall  be  disposed  of  off- 
site  based  on  its  existing  concentration 
according  to  paragraphs  (b)(2)  and  (c)  of 
this  section. 

(5)(/)  Bulk  PCB  remediation  waste 
may  be  microencapsulated  or  vitrified 
on-site.  Microencapsulated  PCB 
remediation  waste  must  be  homogenous 
to  the  point  that  it  has  no  free  liquid 
component  as  measured  by  Method 
9095  (Paint  Filter  Liquids  Test)  as 
described  in  "Test  Methods  for 
Evaluating  SoUd  Wastes,  Physical/ 
Chemical  Methods"  which  is  available 
fromNTIS. 

[ii)  The  standard  for  treatment  of  PCB 
remediation  wastes  where  the  PCBs 
have  been  microencapsulated  or 
vitrified  is  less  than  50  micrograms  PCB 
per  liter  as  measured  by  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP),  40  CFR  part  261.  Appendix  H, 
Method  1311. 

[Hi)  Microencapsulated  or  vitrified 
PCB  remediation  waste  not  exhibiting 
the  Toxicity  Characteristic  (i.e.,  TCLP 
concentration  less  than  50  jig/l  PCB) 
shall  be  disposed  of  at  an  off-site  facility 
according  to  paragraph  (a)(5)(i)(B)(2)  or 
[3]  of  this  section. 

(B)  Non-porous  surfaces.  Non-porous 
surfaces  shall  be  decontaminated  in 
accordance  with  §761.79  or  disposed  of 
in  a  facility  with  a  disposal  approval 
under  this  part. 

(C)  Change  in  land  use  for  a 
remediation  site.  Where  there  is  an 
actual  or  proposed  change  in  use  of  an 
area  cleaned  up  under  paragraph 
(a)(4)(ii)  of  this  section,  and  the 
exposure  of  people  or  animal  life  in  or 
at  that  area  is  expected  to  increase 
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resulting  in  a  change  in  status  from  a 
low  exposure  area  to  a  high  exposure 
area,  the  owner  of  the  area  shall  clean 
up  the  area  in  accordance  with  the  high 
exposure  area  PCB  remediation  waste 
cleanup  requirements  in  paragraph 
(a)(4)(i)  of  this  section. 

(iii)  Cap  requirements.  Caps  shall 
comply  with  the  permeability,  sieve, 
liquid  limit,  and  plasticity  index 
parameters  in  §761.75(b)(l)(ii)  through 
(b)(l)(v).  Caps  shall  be  designed  and 
constructed  according  to  §264.3 10(a)  of 
this  chapter.  In  the  case  of  a  concrete  or 
asphalt  cap.  the  cap  shall  be  of 
sufficient  strength  to  maintain  its 
effectiveness  and  integrity  during  the 
use  of  the  cap  surface  which  is  exposed 
to  the  environment.  A  cap  shall  not  be 
contaminated  at  a  level  SI  ppm  PCB 
per  Aroclor®  (or  equivalent)  or  per 
congener.  Caps  shall  be  visually 
inspected  monthly  for  breaches  such  as 
leaks,  cracks,  breaks,  and  faults.  Repairs 
shall  begin  within  48  hours  of  discovery 
for  any  breaches  which  would  impair 
the  integritv  of  the  cap. 

(iv)  Deed  restrictions  for  caps  and 
fences.  When  a  remedial  activity,  under 
this  section,  includes  the  use  of  a  fence 
or  a  cap,  the  fence  or  cap  must  be 
maintained  by  the  owner  of  the  site,  in 
perpetuity. 

(A)  Within  30  days  of  completion  of 
a  remediation  activity  under  this 
section,  a  notice  of  the  existence  of  the 
fence  or  cap  and  the  requirement  to 
maintain  the  fence  or  cap  under 
paragraph  (a)  of  this  section  shall  be 
placed  on  the  deed  for  the  property  by 
the  owner  of  the  site.  Upon  request  by 
EPA,  a  copy  of  any  notice  required  by 
this  paragraph  shall  be  sent  to  the  EPA 
Regional  Administrator,  within  60  days 
of  completion  of  a  remedial  activity 
under  this  section. 

(B)  The  owner  of  a  site  being 
remediated  under  this  section  may 
remove  a  fence  or  cap  after  conducting 
additional  remediation  activities  and 
achieving  cleanup  levels,  specified  in 
this  section,  which  do  not  require  a  cap 
or  fence. 

(C)  The  notice  on  the  deed  shall  be 
removed  from  the  deed  no  earlier  than 
30  days  after  achieving  the  cleanup 
levels  specified  in  this  section  which  do 
not  require  a  fence  or  cap. 

(v)  Wastes  generated  from  the  cleanup 
of  PCB  remediation  waste  shall  be 
disposed  or  may  be  reused  as  follows: 

(A)  Non-liquid  cleaning  materials  and 
personal  protective  equipment  waste 
shall  be  disposed  of  in  accordance  with 
paragraph  (a)(5)(ii)  of  this  section. 

(B)  Cleaning  solvents,  abrasives,  and 
equipment  may  be  reused  for  the  same 
purpose  and  shall  be  disposed  of 
according  to  §761, 79(a)(1). 
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(vi)  W  itten  notice,  including  the 
quantity  to  be  shipped  and  highest 
concent  ation  of  PCBs  (using  extraction 
Method  }540  in  SVV-846  and  using  the 
extractii  n  solvent  toluene/methanol 
(option   .4.1.1)  then  followed  by 
chemicfl  analysis  using  Method  8080  in 
SW-84e ,  which  is  available  from  NTIS), 
must  be  jrovided  at  least  15  days  in 
advance  of  shipment  from  the  generator, 
to  any  fi  cility  receiving  PCB  non- 
remedia  ion  waste  pursuant  to 
paragraj  hs  (a)(4)(i)(A)(-jjf/i7)  and 
(8)(4)(ii  A){5)(iii)  of  this  section. 

(5)  O)  -site  disposal  of  PCB 
remedic  lion  waste.  PCB  remediation 
waste  n  ly  be  disposed  of  either  at  the 
site  whi  :h  is  being  remediated  (on-site) 
or  at  am  ther  site  (off-site)  as  otherwise 
allowed  under  §761.60  through  §761.62. 
Destrud  ion  and  containment  of  PCB 
remedia  tion  waste  may  be  accomplished 
outside  jf  this  self-implementing  site 
remedit  tion  provision  (paragraph  (a)  of 
this  sec  ion)  so  long  as  the  destruction 
and\:on  :ainment  has  been  approved 
accordii  ig  to  paragraph  (b)  or  (c)  of  this 
section. 

(i)  Bu  k,  non-liquid  material.  Bulk, 
non-liqi  id  PCB  remediation  waste  shall 
be  disp(  sed  of  off-site  according  to  its 
existing  concentration  as  follows: 

(A)  P  IB  remediation  wastes 
contain  ng  water  which  can  be 
separated  or  removed,  such  as 
sedimeits,  dredged  materials,  muds, 
municipal  sludges,  and  industrial 
sludges,  shall  be  dewatered  onsite  and 
the  water  filtered  to  remove  PCBs.  Non- 
liquid  filter  materials  must  be  disposed 
of  as  no  a-liquid  PCBs  according  to  their 
existin;  concentration  or  based  on  an 
assume  1  concentration  greater  than  500 
ppm  PC  Bs.  Removed  water  shall  be 
dischar  ;ed  to  a  facility  operating  under 
a  Feder  il  or  State  permit  to  accept  water 
at  a  spe  :ified  concentration  of  PCBs  or 
to  disci  arge  FCBs  in  treated  water.  The 
dewate  ed  PCB  materials  shall  be 
dispose  i  of  according  to  paragraph 
(a){5)(i)  B)  of  this  section.  ; 

(B)  N  in-liquid  PCBs  shall  be  disposeil 
of  as  fo  lows  based  on  its  existing 
concen  ration: 

(2)  Pi  :B  remediation  wastes  with  a 
PCB  CO  icentration  of  less  than  50  ppm 
may  beldisposed  of  in  any  facility 
permitted,  licensed,  or  registered  by  a 
State  as  a  municipal  or  industrial  solid 
waste  Ujidfill,  a  RCRA  Subtitle  C 
Landfil  or  a  disposal  facility  approved 
under  I  lis  part. 

(2)  P  IB  remediation  wastes  with  a 
PCB  CO  icentration  of  less  than  500  ppm 
may  h(  disposed  of  in  a  RCRA  Subtitle 
C  land  11  or  a  disposal  facility  approved 
under  <  lis  part. 

[3]  P  IB  remediation  wastes  with  a 
PCB  ex  [tccntratiqn  of  500  ppm  and 


greater  may  be  treated  using  the  solvent 
extraction  process  described  in 
paragraph  (a)(4)(i)(A)(3)(i)  through 
(a)(4)(i){A)(3)(i7j)  of  this  section  to  less 
than  50  ppm  and  then  disposed  of  based  • 
on  the  post-treatment  PCB  concentration 
according  to  paragraph  (a)(5){i)(A)(2){i). 
or  treated  to  less  than  500  ppm  and 
disposed  of  according  to  paragraph 
(a)(5)(i)(  A)(2)(i7)  of  this  section.  If  the 
treatment  process  does  not  reduce  the 
PCB  levels  in  the  bulk  PCB  remediation 
waste  to  less  than  500  ppm,  then  the 
treated  bulk  PCB  remediation  waste 
shall  be  disposed  of  off-site  based  on  its 
existing  concentration  according  to 
paragraph  (b)(1)  or  (c)  of  this  section 
and  other  Federal,  State  or  local  laws  or 
regulations. 

(C)  Written  notice,  including  the 
quantity  to  be  shipped  and  highest 
concentration  of  PCBs  (using  extraction 
Method  3540  in  SW-846.  which  is 
available  from  NTIS),  must  be  provided 
at  least  15  days  in  advance  of  shipment 
from  the  generator,  to  any  off-site 
facility  receiving  bulk  non-liquid  PCB 
non-remediation  waste. 

(ii)  Other  non-liquid  materials.  Other 
non-liquid  materials  such  as  rags, 
gloves,  booties,  other  disposable 
personal  protective  equipment,  and 
similar  materials  resulting  from  site 
remediation  activities,  shall  be  disposed 
of  off-site  according  to  paragraph 
(a)(5)(i)(B)(})  of  this  section. 

(6)  Duty  to  comply.  Any  person 
conducting  a  remedial  action  under 
paragraph  (a)  of  this  section  must  fully 
comply  with  each  requirement  and 
limitation  of  paragraph  (a)  or  any 
addition  to  paragraph  (a)  subsequently 
approved  under  paragraph  (c)  of  this 
section. 

(b)  Performance-based  disposal.  (1) 
Liquid  PCB  remediation  waste  shall  bo 
disposed  of  according  to  §761 .60(a)(1), 
(a)(2)  or  (a)(3)  or  §761. 60(e)  as 
applicable. 

(2)  Non-liquid  PCB  remediation  waste 
shall  be  disposed  of  in  a  high 
temperature  incinerator  approved 
according  to  the  requirements  of 
§761. 70(b),  or,  according  to  an  alternate 
destruction  method  approved  according 
to  the  requirements  of  §761. 60(e),  or  a 
chemical  waste  landfill  approved 
according  to  the  requirements  §761.75. 

(c)  Risk-based  disposal  approval. 
Applications  for  cleanup  and  disposal 
of  PCB  remediation  waste  in  a  manner 
other  than  prescribed  in  paragraph  (a)  or 
(b)  of  this  section  must  be  made  in 
writing  to  the  Regional  Administrator  in 
the  Region  in  which  the  PCB 
remediation  wastes  are  located. 
Applications  for  the  addition  of  a 
process,  procedure,  or  technology  to 
paragraph  (a)  of  this  section  must  be 
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made  in  writing,  to  the  Director, 
Chemical  Management  Division.  Each 
application  must  contain  information 
that,  based  on  technical,  environmental, 
and  other  considerations,  indicates  that 
the  proposed  cleanup  levels,  storage  and 
disposal  methods  will  not  pose  an 
unreasonable  risk  of  injury  to  health  and 
the  environment.  The  EPA  may  request 
other  information  that  it  believes  to  be 
necessary  for  an  evaluation  of  the 
proposed  site  remediation  or  waste 
management  method(s)  including 
assessment  of  site  conditions;  general 
risk  posed  by  the  process,  procediu-e  or 
technology;  and  analysis  of  the 
proposed  alternative.  In  approving  a 
disposal  method  for  PCB  remediation 
wastes,  EPA  may  consider: 

(1)  The  risk  factors  associated  with 
the  waste. 

(2)  The  risk  factors  associated  with 
the  proposed  waste  management  option 
such  as  the  safety,  rehability,  and 
effectiveness  (including  the  potential  for 
concentration  and  volume  reduction, 
waste  minimization,  long-  and  short- 
term  effectiveness,  permanence, 
technical  feasibility,  and  availability)  of 
the  proposed  waste  management 
options. 

(3)  Other  applicable  Agency 
guidelines,  criteria,  and  regulations  to 
ensure  that  any  treatment  residues  or 
discharges  of  remediation  wastes  that 
contain  PCBs  and  other  contaminants 
are  adequately  controlled  to  protect  the 
environment.  The  EPA  may  also  specify 
and  approve  access  or  use  restrictions 
and  other  monitoring,  institutional 
controls  or  notice  requirements  when 
PCB  remediation  wastes  or  PCB  Items 
remain  at  the  site. 

(d)  Other  requirements.  Other 
requirements  of  a  risk-based  disposal 
aporoval  that  must  be  followed  are: 

(1)  The  person  to  whom  such 
approval  is  issued  must  comply  with  all 
conditions  and  limitations  contained  in 
the  approval. 

(2)  Any  approval  by  the  EPA  shall  be 
in  writing;  it  shall  contain  EPA's 
findings,  the  reason  for  the  approval,  the 
approval  conditions,  and  may  contain 
any  appropriate  limitations  on  the 
approved  cleanup  and  method(s)  for 
disposal  of  PCB  remediation  waste. 

(3)  Any  approval  by  EPA  for  the 
addition  of  a  process,  procedure,  or 
technology  to  paragraph  (a)  of  this 
section  shall  bie  in  writing,  and  may 
contain  specific  conditions  and 
limitations  as  the  EPA  deems 
appropriate  to  protect  health  and  the 
environment. 

(e)  Remediation  activities  conducted 
under  paragraph  (c)  of  this  section  shall 
not  commence  prior  to  written  approval 
by  EPA. 


§761.62    Disposal  of  PCB  non-remedtation 
waste. 

Any  person  disposing  of  PCBs  is  also 
responsible  for  determining  and 
complying  with  all  other  applicable 
Federal,  State,  or  local  laws  or 
regulations.  PCB  non-remediation  waste 
shall  be  disposed  of: 

(a)  Performance-based  disposal.  (1)  In 
an  incinerator  which  complies  with 
§761.70. 

(2)  In  a  chemical  waste  landfill  which 
complies  with  §761.75. 

(bj  Leachability-based  disposal.  (1)  In 
a  facility  permitted,  licensed,  or 
registered  by  a  State  as  a  municipal  or 
industrial  solid  waste  landfill  if  the 
concentration  of  PCBs  in  a 
representative  sample  of  the  PCB  non- 
remediation  waste  is  less  than  50 
micrograms  per  liter  as  measured  by  the 
Toxicity  Characteristic  Leaching 
Procediu^  (TCLP),  40  CFR  part  261. 
Appendix  II,  Method  1311.  The 
representative  sample  shall  be  collected 
according  to  the  procedures  in 
Appendix  III  of  this  part. 

(2)  PCB  non-remeoiation  waste  shall 
be  sampled  in  accordance  with  the 
procedures  specified  in  Appendix  III  of 
this  part.  Alternate  sampling  plans  and 
procedures  shall  be  used  only  after 
being  approved  in  WTiting  by  EPA  as 
part  of  a  disposal  apphcation  under 
paragraph  (c)  of  this  section. 

(3)  Written  notice,  including  the 
quantity  to  be  shipped  and  highest 
concentration  of  PCBs  (using  extraction 
Method  3540  in  SW-846  and  using  the 
extraction  solvent  toluene/methanol 
(option  5.4.1.1)  and  followed  by 
chemical  analysis  using  Method  8080  in 
SW-846,  available  from  NTIS),  must  be 
provided  at  least  15  dajs  in  advance  of 
shipment  from  the  generator,  to  any 
facility  receiving  PCB  nonremediation 
waste  pursuant  to  paragraph  (b)(1)  of 
this  section. 

(4)  The  applicable  recordkeeping 
provisions  of  §761.180  must  be  adhered 
to  with  regard  to  all  sampling  and 
analysis  of  PCBs  under  this  section. 

(c)  Risk-based  disposal  approval.  (1) 
Upon  written  apphcation,  PCB  non- 
remediation  waste  shall  be  disposed  of 
using  a  disposal  method  or  at  a  location 
approved  by  the  Regional  Administrator 
for  the  Region  in  which  the  disposal 
will  occur.  Applications  for  disposal  of 
PCB  non-remediation  waste  in  a  manner 
other  than  prescribed  in  paragraph  (a)  or 
(b)  of  this  section  must  be  made  in 
writing  to  the  Regional  Administrator. 
The  application  must  contain 
information  that,  based  on  technical, 
environmental,  or  waste-specific 
characteristics  or  considerations, 
indicates  that  the  proposed  storage  and 
disposal  methods  or  location  will  not 


pose  an  unreasonable  risk  of  injury  to 
health  or  the  environment.  The  Regional 
Administrator  may  request  other 
information  that  he  or  she  believes  to  be 
necessary  for  an  evaluation  of  the 
alternate  disposal  method.  In  approving 
a  disposal  method  or  location  for  non- 
remediation  wastes,  the  Regional 
Administrator  may  consider 

(i)  The  ability  of  the  proposed  method 
or  location  of  disposal  to  destroy  PCBs 
or  isolate  PCBs  from  the  environment. 

(ii)  The  environmental  sensitivity  of 
the  proposed  disposal  site  for  any 
proposed  land  disposal  of  treated  or 
untreated  PCB  non-remediation  wastes. 

(iii)  Other  apphcable  Agency 
guidelines,  criteria,  and  regulations  to 
ensure  that  the  wastes  are  adequately 
controlled  to  protect  the  environment. 

(2)  Any  risk-based  disposal  approval 
by  the  Regional  Administrator  shall  be 
in  writing,  may  contain  any  appropriate 
limitations  on  the  approved  method  or 
location  for  disposal,  and  may  impose 
PCB  source  identification  and  other 
requirements  to  control  the  level  and 
variability  of  contamination  in  the  waste 
stream. 

(3)  The  person  to  whom  such  risk- 
based  disposal  approval  is  issued  must 
comply  with  all  conditions  and 
limitations  contained  in  the  appro\'al. 

§761 .63    Household  waste  disposal. 

Household  waste  as  defined  at  §761.3 
may  be  disposed  of  in  a  faciUty 
permitted,  licensed,  or  registered  by  a 
State  to  manage  municipal  or  industrial 
soUd  waste  or  in  an  industrial  furnace 
as  defined  in  §761.3  and  operated  in 
compUance  with  the  requirements  of 
§761. 60(a)(4). 

§761.64    Disposal  of  wastes  generated  as  a 
result  of  ttw  chemical  analysis  of  PCBs. 

This  section  provides  disposal 
requirements  for  wastes  generated  at  a 
chemical  analysis  laboratory  during  the 
process  of  the  analysis  of  samples 
containing  PCBs.  For  determining  the 
presence  of  PCBs  in  samples,  chemical 
analysis  includes:  sample  preparation, 
sample  extraction,  extract  cleanup, 
extract  concentration,  addition  of  PCB 
standards,  and  instrumental  analysis. 
These  wastes  may  be  regulated  for 
disposal  under  other  applicable  Federal. 
State,  and  local  laws  or  regulations. 

(a)  Portions  of  samples  extracted  for 
purposes  of  determining  the  presence  of 
PCBs  or  concentration  of  PCBs  are 
unregulated  for  purposes  of  PCB 
disposal. 

(b)  Aqueous  rinse  solvents  may  be 
filtered  through  charcoal  filters,  the 
filters  disposed  of  as  non-Uquid  PCBs 
according  to  §761.62,  and  the  filtered 
water  disposed  of  according  to 
§761. 79(a)  and  (h). 
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(c)  Ncm-liquid  wastes  which  do  not 
exceed  a  volume  of  54  cubic  feet  or  a 
weight  of  1,000  kg  per  year  are  regulated 
for  disposal  according  to 
§761.61(a)(5)(i)(B)(l).  Additional 
quantitira  of  this  waste  may  be 
decontaminated  according  to  §761.79  or 
disposed  of  without  decontamination 
according  to  the  highest  PCB 
concentration  in  the  original  sample 
materials. 

(d)  Organic  solvents  used  for  the 
extraction  of  PCBs  during  chemical 
analysis  may  be  distilled  and  reused  in 
chemical  analysis  laboratories  without 
prior  approval,  and  subject  to  the 
following  procedures,  conditions,  and 
limitations: 

(1)  The  distillation  shall  be  conducted 
in  the  analytical  laboratory  or  an 
adjacent  room. 

(2)  The  maximum  distillation  rate  is 
4  liters  per  hour. 

(3)  The  maximum  volume  of  all 
solvents  containing  PCBs  in  storage  at 
any  one  time  for  distillation  under  this 
section  is  100  liters. 

(4)  The  final  PCB  concentration  of 
each  batch  of  distilled  solvent,  not  to 
exceed  10  liters  in  volume,  does  not 
exceed  the  level  set  in  §§761.79(a) 
throu^  (h). 

(5)  PCBs  separated  from  these  waste 
solvents  (usually  in  the  form  of  still 
bottoms)  are  regulated  for  disposal 
according  to  §§761.60(a)(l)  through  - 

(a)(3). 

(6)  The  distillation  apparatus  may  be 
reused  indefinitely  in  the  laboratory 
under  this  section  without 
decontamination. 

(7)  If  the  distillation  imit  is  removed 
&om  service  as  a  distillation  apparatus 
under  this  section,  is  dismantled,  or  is 
not  used  for  a  period  of  90  days,  then 
the  distillation  unit  shall  be 
decontaminated  in  accordance  with  the 
standards  and  procedures  in  §761.79. 
All  decontamination  wastes  including 
contaminated  solvents,  still  bottoms, 
and  decontamination  solid  wastes  shall 
be  disposed  of  in  accordance  with  the 
applicable  procedures  and  standards  in 
§§761.79.  761.60(al(l)  through  (a)(3), 
and  761.62,  respectively. 

(e)  Sulfuric  acid  and  elemental 
mercury  used  in  the  cleanup  of  sample 
extracts  and  containing  less  than  2  ppm 
PCBs  is  not  regulated  for  disposal  under 
TSCA. 

12.  In  §761.65  by  revising  paragraphs 
(a),  (b)  introductory  text,  (b)(l)(ii), 
(b)(l)(iv),  and  by  adding  paragraph 
(b)(2);  by  revising  paragraph  (c)(l)(iv). 
by  removing  and  reserving  paragraph 
(c)(2),  by  removing  the  term  "facilities" 
and  substituting  the  term  "units"  in 
paragraph  (c)(4).  by  revising  paragraphs 
f"1f5).  (c)(6).  (c)(7)  introductory  text,  and 


(c)(8);  by  removing  the  term  "facility" 
and  sub«  ituting  the  term  "unit"  in 
paragrap  i  (d)(2)(iii),  by  redesignating 
paragraph  (g)(7)  as  (g)(8)  and  by  adding 
new  paragraphs  (g)(7)  and  (g)(9);  by 
redesignating  paragraph  (j)  as  paragraph 
(k)  and  adding  a  new  paragraph  (j),  to 
read  as  follows: 


§761.65 


I  for  Disposal. 


(a)(1)  Storage  limitations.  Any  PCBs 
or  PCB  I^ms  stored  for  disposal  after 
January  1, 1983,  shall  be  removed  from 
storage  abd  disposed  of  as  required  by 
subpart  p  of  this  part  within  1  year  from 
the  date  pf  removal  from  service  for 
disposal} 

(2)  One-year  extension.  Any  persons 
storing  PCB  waste  that  is  subject  to  the 
1-year  time  limit  for  storage  and 
disposadin  paragraph  (a)(1)  of  this 
section  ^ley  provide  written  notification 
to  the  Regional  Administrator  for  the 
Region  in  which  the  PCB  waste  is  stored 
that  thej  have  been  unsuccessful  in 
their  continuing  attempts  to  dispose  of 
or  secur^  disposal  for  their  waste  within 
the  l-y«  ar  time  limit.  Upon  receipt  of 
the  notii  le  by  the  Regional 
Admini  trator,  the  time  for  disposal  is 
automat  cally  extended  by  action  of  this 
section  or  1  additional  year  (2  years 
total)  if  he  following  conditions  are 
met: 

(i)  Th !  notification  is  received  by  the 
Regions  .  Administrator  at  least  30  days 
before  t  le  expiration  of  the  initial  1- 
year  tinle  limit  and  it  identifies  the 
storer,  t  le  types,  volumes,  and  location 
of  the  M  aste  and  the  reasons  for  failure 
to  meet  the  initial  1-year  time  limit. 

(ii)  A  written  record  dociunenting  all 
continu  ing  attempts  to  secure  disposal 
is  main  ained  until  the  waste  is 
dispose  1  of. 

(lii)  1  he  written  record  required  by 
paragra  }h  (a)(2)(ii)  of  this  section  is 
availab  e  for  inspection  or  submission  if 
request  id,  by  the  Agency. 

(iv)  C  ontinuing  attempts  to  secure 
disposa  1  must  have-been  initiated 
within  10  days  of  the  time  the  waste  is 
first  su  iject  to  the  1-year  time  limit 
require  nent  (i.e.,  the  date  of  removal 
from  s€  rvice  for  disposal).  A  claim  that 
dispose  1  costs  are  prohibitive  or  failure 
to  initii  ite  and  continue  attempts  to 
secure  disposal  throughout  the  total 
time  the  waste  is  in  storage  shall 
automatically  disqualify  the  notifier 
from  roceiving  an  automatic  extension 
under  |his  section. 

(3)  /»dditional  extensions.  Upon 
written  request,  the  Regional 
Admiimstrator  for  the  Region  in  which 
the  wactes  are  stored  may  grant  at  any 
time,  a  dditional  extensions  beyond  the 
One-y(  ar  extension  authorized  in 


paragraph  (a)(2)  of  this  section.  At  the 
time  of  the  request,  the  requestor  must 
supply  specific  justification  for  the 
additional  extension  and  indicate  what 
measures  the  requestor  is  taking  to 
secure  disposal  of  the  waste  or  indicate 
why  disposal  coidd  not  be  conducted 
during  the  period  of  the  prior  extension. 
The  Regional  Administrator  may 
require,  as  condition  to  granting  any 
extension  under  this  section,  specific 
actions  including,  but  not  limited  to, 
marking,  inspection,  recordkeeping,  or 
financial  assiuance  to  ensure  that  the 
waste  does  not  pose  an  unreasonable 
risk  of  injiuy  to  health  or  the 
enviroimient. 

(4)  Storage  at  an  approved  facility. 
Extensions  under  paragraph  (a)(1)  of 
this  section,  may  be  granted  as  a 
condition  of  any  TSCA  PCB  Disposal 
approval,  by  the  Regional  Admimstrator 
for  the  Region  in  which  the  PCBs  or  PCB 
Items  are  to  be  stored  or  the  Director, 
Chemical  Management  Division  (CMD), 
as  appropriate,  if  the  Regional 
Administrator  or  Director,  CMD 
determines  that  there  is  a  demonstrated 
need  or  justification  for  such  extension 
and  that  no  um^asonable  risk  of  injury 
to  health  or  the  environment  will  result. 
Criteria  for  extending  the  1-year  time 
limit  for  storage  and  disposal  include, 
but  are  not  limited  to,  lack  of  disposal 
capacity,  the  absence  of  a  treatment 
technology,  or  insufficient  time  to 
complete  the  treatment/destruction 
process  and  a  demonstration  that 
relevant  treatment  or  disposal  options 
are  being  pursued.  In  granting  such 
extensions,  the  Regional  Administrator 
or  the  Director,  CMD  may  require  the 
submission  of  any  information  the 
Regional  Administrator  or  the  Director, 
CMD  believes  is  necessary  for  an 
evaluation  of  the  requested  extension 
and  periodic  progress  reports  that 
demonstrate  that  appropriate  treatment 
or  disposal  options  are  being  pursued, 
(b)  Except  as  provided  in  paragraphs 
(b)(2),  (c)(1),  and  (c)(7)  of  this  section, 
after  July  1, 1978,  owners  or  operators 
of  any  facilities  used  for  the  storage  of 
PCBs  and  PCB  Items  designated  for 
disposal  shall  comply  with  the 
following  storage  imit  requirements: 

(1)  *  •  • 

(ii)  An  adequate  floor  that  has 

continuous  curbing  wi\h  a  minimum  6 
inch  high  curb.  The  floor  and  curbing 
must  provide  a  contaiiunent  volume 
equal  to  at  least  two  times  the  internal 
volume  of  the  largest  PCB  Article  or 
PCB  Container  or  25  percent  of  the  total 
internal  volume  of  all  PCB  Articles  or 
PCB  Containers  stored  therein, 
whichever  is  greater.  PCB/fissionable 
radioactive  wastes  are  not  required  to 
have  a  minimum  6  inch  high  curbing. 
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However,  the  floor  and  curbing  must 
still  provide  a  containment  voliune 
eqiial  to  at  least  two  times  the  internal 
volume  of  the  largest  PCB  Container  or 
25  percent  of  the  total  internal  volume 
of  all  PCB  Containers  stored  therein, 
whichever  is  greater. 

•  *        •        •        • 

(iv)  Floors  and  curbing  constructed  of 
Portland  cement,  concrete,  or 
continuous  smooth  and  non-porous 
materials  such  as  steel  to  prevent  or 
minimize  penetration  of  PCBs. 

•  »        •        •        * 

(2)  PCBs  and  PCB  Items  designated  for 
disposal  may  be  stored  in  a  hazardous 
waste  container  management  unit: 

(i)  Permitted  by  EPA  under  section 
3004ofRCRA;or 

(ii)  Permitted  by  a  State  authorized 
under  section  3006  of  RCRA  to  manage 
hazardous  waste  in  containers;  or 

(iii)  In  a  unit  approved  or  otherwise 
regulated  by  a  State  under  a  law 
regulating  PCBs  similar  to  TSCA. 

(c)(1)  *  *  • 

(iv)  PCB  containers  containing  liquid 
PCBs  at  concentrations  of  50  ppm  or 
greater,  provided  a  Spill  Prevention, 
Control  and  Countermeasure  Plan  has 
been  prepared  for  the  temporary  storage 
area  in  accordance  with  40  CFR  part  112 
and  the  liquid  waste  is  in  Department  of 
Transportation  (DOT)  specification 
containers  or  stationary  bulk  storage 
tanks  (excluding  rolling  stock  such  as, 
but  not  limited  to,  tanker  trucks). 

(2)  [Reserved] 
•        •        •        •        • 

(5)  All  PCB  Items  in  storage  shall  be 
checked  for  leaks  at  least  once  every  30 
days.  Any  leaking  PCB  Items  and  their 
contents  shall  be  transferred 
immediately  to  properly  marked 
nonleaking  containers.  Any  spilled  or 
leaked  materials  shall  be  immediately 
cleaned  up  and  the  materials  and 
residues  containing  PCBs  shall  be 
disposed  of  in  accordance  with 
§761.61(b).  Records  of  inspections, 
maintenance,  cleanup  and  disposal 
must  be  maintained  in  accordance  with 
§761. 180(a)  and  (b). 

(6)  Except  as  provided  in  paragraph 
(c)(6)(i)  of  this  section,  any  container 
used  for  the  storage  of  liquid  or  non- 
liquid  PCBs  shall  be  in  accordance  with 
the  requirements  set  forth  in  the 
Department  of  Transportation    ' 
Hazardous  Materials  Regulations  (HMR) 
at  49  CFR  parts  171-180.  PCBs  not 
subject  to  the  HMR  (i.e.,  PCB  wastes  at 
concentrations  of  20  ppm  or  less  than  1 
pound  of  PCBs  regardless  of 
concentration)  must  be  packaged  in 
accordance  with  49  CFR  173.203  (for 
liquids)  or  173.213  (for  non-liquids).  For 
purposes  of  describing  PCBs  not  subject 
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to  DOT'S  HMR  on  a  manifest,  one  may 
use  the  term  "Non-DOT  Regulated 
PCBs". 

(i)  Containers  other  than  those 
meeting  DOT  performance  standards 
may  be  used  for  storage  of  PCB/ 
fissionable  radioactive  waste  provided 
the  following  requirements  are  met: 

(A)  Containers  used  for  storage  of 
liquid  PCB/fissionable  radioactive 
wastes  must  be  non-leaking. 

(B)  Containers  used  for  storage  of  non- 
Uquid  PCB/fissionable  radioactive 
wastes  may  need  to  be  designed  to 
prevent  the  buildup  of  liquids  if  such 
containers  are  stored  in  an  area  which 
meets  the  containment  requirements  of 
paragraph  (b)(l)(ii)  of  this  secUon  and 
all  other  applicable  State  or  Federal 
radiation  protection  regulations  or 
requirements. 

(C)  Containers  used  to  store  both 
liquid  and  non-liquid  PCB/fissionable 
radioactive  wastes  must  be  designed  to 
meet  Nuclear  Criticality  Safety 
requirements  specified  in  the  ANSI 
Standard  No.  8.1,  American  National 
Standard  for  Nuclear  Criticality  Safety 
in  Operations  with  Fissile  Materials 
Outside  Reactors  (American  National 
Standard  Institutes,  11  W.  42nd  St.. 
New  York,  New  York  10036). 
Acceptable  container  materials 
currently  include  polyethylene  and 
stainless  steel  provided  that  the 
container  material  is  chemically 
compatible  with  the  wastes  being 
stored.  Other  containers  may  be  used  to 
store  both  liquid  and  non-liquid  PCB/ 
fissionable  radioactive  wastes  if  the 
users  are  able  to  demonstrate,  to  the 
appropriate  Regional  Administrator 
and/or  the  Nuclear  Regulatory 
Commission,  that  the  use  of  such 
containers  is  protective  of  health  and 
the  environment  as  well  as  public 
health  and  safety. 

(ii)  (Reserved) 

(7)  Stationary  storage  containers  for 
liquid  PCBs  can  be  larger  than  the 
containers  specified  in  paragraph  (c)(6) 
of  this  section  provided  that: 

•         •         •         •         * 

(8)  PCB  Items  shall  be  dated  on  the 
item  when  they  are  removed  from 
service  for  disposal.  The  storage  shall  be 
managed  so  that  the  PCB  Items  can  be 
located  by  the  date  they  were  removed 
fi-om  service  for  disposal.  Storage 
containers  provided  in  paragraph  (c)(7) 
of  this  section,  shall  have  a  record  that 
includes  for  each  batch  of  PCBs  the 
quantity  of  the  batch  and  date  the  batch 
was  added  to  the  container.  The  record 
shall  also  include  the  date,  quantity, 
and  disposition  of  any  batch  of  PCBs 
removed  firom  the  container.  (See  also 


record  retention  requirements  at  § 
761.180.) 

•  •         •         •         » 

(g)*** 

(7)  The  "non-corporate  parent 
guarantee"  as  specified  in 
§264.143(0(10)  of  this  chapter. 

•  »        •        •        • 

(9)  When  a  modification,  such  as  an 
increase  in  storage  capacity,  to  a 
commercial  storage  facility  occurs  that 
warrants  estaWishing  a  new  financial 
assurance  mechanism  or  amending  an 
existing  financial  assurance  mechanism, 
the  new  or  revised  financial  assurance 
mechanism  must  be  established  and 
activated  no  later  than  30  days  after  the 
Regional  Administrator  (or  Director. 
Chemical  Management  Division  (CMD)) 
is  notified  of  the  completion  of  the 
modification  to  the  faciUty,  but  prior  to 
use  of  the  modified  portion  of  the 
facility.  The  Regional  Administrator  (or 
Director,  CMD)  must  be  notified  in 
writing  no  later  than  7  days  from  the 
completion  of  the  modification  to  the 
facility. 

•  ••*•■• 

(j)  Changes  in  ownership  or 
operational  control  of  a  commercial 
storage  facility.  The  date  of  transfer  of 
interim  status  or  final  approval  shall  be 
the  date  the  Regional  Administrator  (or 
Director,  Chemical  Management 
Division)  provides  written  notice  of 
such  transfer.  The  Agency  will 
recognize  the  transfer  of  interim  status 
or  final  approval  for  commercial  storage 
facihties  if  all  the  following  conditions 
are  met: 

(1)  The  transferee  demonstrates  it  has 
established,  by  the  date  of  transfer, 
financial  assurance  for  closure  pursuant 
to  paragraph  (g)  of  this  section  using  a 
mechanism  effective  as  of  the  date  of 
final  approval  so  that  there  will  be  no 
lapse  in  financial  assurance  for  the 
transferred  facility. 

(2)  The  transferee  submits  a  new  and 
complete  appfication  for  final  storage 
approval  including  all  the  elements 
listed  in  paragraph  (d)  of  this  section. 

(3)  The  transferor  or  transferee 
resolves  any  deficiencies  (e.g.,  technical 
operations,  closure  plans,  cost 
estimates,  etc.)  the  Agency  has 
identified  in  the  application  of  the 
transferor. 

•         *         •         ♦         • 

13.  Section  761.67  is  added  to  subpart 
D  to  read  as  follows: 

§761.67    Storage  for  reuse. 

(a)  Any  PCB  Article  may  be  stored  for 
reuse  in  an  area  which  is  not  designed, 
constructed  and  operated  in  compliance 
with  §761. 65(b).  for  no  more  than  3 
years  from  the  date  it  was  originally 
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temoved  from  use  (i.e.,  service)  or  3 
years  from  (insert  the  effective  date  of 
the  final  rule] ,  whichever  is  later, 
subject  to  the  following  conditions: 

(1)  All  requirements  applicable  to  the 
PCB  Article  stored  for  reuse  are 
followed. 

(2)  The  PCB  Article  is  labelled  and 
records  maintained,  starting  at  the  time 
the  PCB  Article  is  removed  from  use  or 
(insert  the  effective  date  of  the  final 
rule].  The  label  and  records  must 
indicate: 

(i)  The  date  the  PCB  Article  was 
removed  from  use  or[insert  the  effective 
date  of  the  frnal  rule]  if  the  date  it  was 
removed  from  service  is  not  known. 

(ii)  The  projected  location  and  the 
future  use  of  the  Article. 

(iii)  If  applicable,  the  date  the  Article 
is  scheduled  for  repair  or  servicing. 

fb)  Any  PCB  Article  may  be  stored  for 
reuse  in  an  area  that  does  not  comply 
with  §761. 65(b)  for  a  period  longer  than 
3  years,  provided  that  the  owner  or 
operator  of  the  Article  has  requested 
and  received  written  approval  from  the 
Regional  Administrator  for  the  Region 
in  which  the  Article  is  located.  Requests 
for  extensions  must  be  submitted  to  the 
Regional  Administrator  at  least  6 
months  prior  to  the  expiration  of  the 
storage  for  reuse  period  and  shall 
include  a  justification,  on  an  item-by- 
item  basis,  for  the  desired  extension. 
The  Regional  Administrator  is 
authorized  to  attach  any  conditions  to  ' 
such  approval  as  deemed  necessary  to 
protect  health  or  the  environment.  The 
PCB  Articles  to  be  stored  for  reuse  shall 
be  subject  to  the  other  applicable 
provisions  of  this  part,  including  the 
record  retention  requirements  at 
§761. 180(a). 

14.  In  §761.75  by  removing  the  term 
"facility"  and  substituting  the  term 
"unit"  in  paragraphs  (b)(7)(i).  (ii)  and 
(iii)  and  by  revising  paragraph  (b)(8)(ii) 
to  read  as  follows: 

§761.75    Chemical  waste  landfills. 

•         •         »         *         * 

(b)  •  *  • 

(8)  *  •  • 

(ii)  An  operation  plan  shall  b<! 
developed  and  submitted  to  the 
Regional  Administrator  for  approval  as 
required  in  paragraph  (c)  of  this  section. 
This  plan  shall  include  detailed 
explanations  of  the  procedures  to  be 
used  for  recordkeeping,  surface  water 
handling  procedures,  excavation  and 
backfilling,  waste  segregation  burial 
coordinates,  vehicle  and  equipment 
movement,  use  of  roadways.  Icachate 
collection  systems,  sampling  and 
monitoring  procedures,  monitoring 
wells,  environmental  emergenty 
I  ontingency  plans,  and  security 


to  protect  against  vandalism 
uniuthorized  waste  placements, 
gu  delines  entitled  "Thermal 

and  Land  Disposal  of  Solid 
(39  FR  29337,  Aug.  14. 1974. 
e  from  the  U.S.  Government 
Office,  Washington,  E>C  20401) 
useful  reference  in  preparation  of 
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§761.77    Coordinated  approval, 
(a)  General  requirements. 

any  other  provision  of 
the  EPA  Regional 
strator  for  the  Region  in  which 
isposal  or  PCB  commercial 
facility  described  in  paragraphs 
(g)  of  this  section  is  located 
a  TSCA  PCB  Coordinated 
to  the  persons  described  in 
pbragraphs  if  the  conditions  listed 
lection  are  met.  A  TSCA  PCB 
Approval  will  designate 
who  own  and  who  are 
to  operate  the  facilities 
in  paragraphs  (b)  through  (g) 
ection  and  will  apply  only  to 
p(  rsons.  All  requirements, 

,  and  limitations  of  any  other 

Dr  waste  management  document 

"  in  those  paragraphs  are 

to  be  conditions  of  the  TSCA 

Cc^rdinated  Approval  whose 

is  a  prohibited  act  under 

of  TSCA. 

seeking  a  TSCA  PCB 
Approval  shall  submit  a 
approval  by  certified  mail, 
eceipt  requested,  to  the  Regional 

for  the  Region  in  which 
ity  will  take  place.  Persons 
a  TSCA  PCB  Coordinated 
for  a  new  PCB  activity  shall 
request  for  approval  at  the 
i  ne  they  seek  a  permit,  approval, 
action  for  a  I'CB  waste 

activity  under  any  other 
or  State  authority, 
e  request  fo."  approval  shall 
a  copy  of  the  letter  from  EPA 
ing  or  confirming  the  EPA  ID 
issued  to  the  facility  for 
<  ting  PCB  activities;  the  name, 
ion,  and  telephone  numb(?r  of 
vidual  who  is  the  point  of 
for  the  non-TSCA  Federal.  State, 
permitting  authority;  a 
ion  of  the  waste  management 
;s  to  be  conducted  if  a  permit  or 
Icvent  waste  management 
Mit  has  not  been  issued;  a  i;opy 
fflevant  permit  or  waste 

document  specified  in 
phs  (b)  through  (g)  of  this 
and  a  certification  that  the 
who  owns  or  operates  the  facility 
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is  aware  of  and  will  adhere  to  the  TSCA 
PCB  reporting  and  recordkeeping 
requirements  at  subparts  J  and  K  of  this 
part.  When  a  permit  or  other  waste 
management  document  has  been  issued 
for  the  PCB  waste  activity,  a  final  copy 
of  the  non-TSCA  document  that  will  be 
used  during  the  PCB  activity,  including 
all  requirements,  conditions,  and 
limitations,  shall  be  submitted  to  the 
Regional  Administrator.  This 
requirement  may  be  waived,  in  writing, 
by  the  Regional  Administrator. 

(ii)  The  Regional  Administrator  shall 
confirm  receipt  of  the  request  for 
approval. 

(iii)  The  Regional  Administrator  shall 
review  the  request  for  approval  for 
completeness,  for  compliance  with  the 
requirements  of  paragraphs  (b)  through 
(g),  and  to  ensure  that  the  PCB  activity 
for  which  approval  is  requested  will  not 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment.  The  Regional 
Administrator  shall  either: 

(A)  Issue  a  written  notice  of 
deficiency  explaining  why  the  request 
for  approval  is  deficient.  In  addition,  the 
Regional  Administrator  shall  either: 

(1)  Request  additional  information,  or 

(2)  Deny  the  request  for  approval  and 
require  the  person  who  owns  or 
operates  the  PCB  facility  to  submit  an 
application  for  a  TSCA  PCB  approval; 

(B)  Issue  a  notice  of  TSCA  PCB 
Coordinated  Approval  acknowledging 
the  non-TSCA  approval  meets  the 
regulatory  requirements  under  TSCA  as 
written;  or 

(C)  Issue  a  notice  of  TSCA  PCB 
Coordinated  Approval  that  includes 
additional  conditions  that  are  necessary 
to  implement  other  sections  of  part  761 
or  that  address  the  Regional 
Administrator's  concerns  associated 
with  potential  risks  of  injury  to  health 
or  the  environment. 

(2)  If  the  Regional  Administrator 
determines  that  conditions  of  the 
approval  are  not  met,  the  Regional 
Administrator  may  issue  a  notice  of 
deficiency,  revoke  the  TSCA  PCB 
Coordinated  Approval,  or  require  the 
person  to  whom  the  TSCA  PCB 
Coordinated  Approval  was  issued  to 
submit  an  application  for  a  TSCA  PCB 
approval.  Such  a  determination  could 
be  based  on,  but  would  not  necessarily 
limited  to  the  following: 

(i)  Compliance  with  paragraphs  (b) 
throuph  (g)  of  this  section. 

(ii)  t3peration  of  the  approvetl  process 
in  a  manner  which  may  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

(iii)  Failure  to  comply  with, 
expiration  of.  or  revocation  of  the  non- 
T.SC.'V  approval  or  of  the  program  under 
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which  the  nonTSCA  approval  was 
issued. 

(iv)  For  CERCLA  actions,  completion 
of  requirements  conducted  pursuant  to 
a  Record  of  Decision  (ROD)  or 
.  enforcement  decision  document  or 
failure  of  the  owner  or  operate  to 
comply  with  conditions  of  the  ROD. 

(3)  The  Regional  Administrator  shall 
cease  to  recognize  the  non-TSCA 
approval  as  being  the  equivalent  of  a 
TSCA  PCB  approval  after  a  TSCA  PCB 
approval  has  been  issued  for  the  facility. 

(b)  Land  disposal  facilities.  The 
person  who  owns  or  operates  a  land 
disposal  facihty,  that  accepts  PCB 
wastes  and  requires  an  approval  under 
subpart  D  of  this  part,  shall  have  a 
TSCA  PCB  Coordinated  Approval  if  the 
person: 

(l)(i)  Has  a  permit  issued  by  EPA  or 
an  authorized  State  Director  imder  the 
Solid  Waste  Disposal  Act  as  amended 
by  the  Hazardous  and  Sohd  Waste 
Amendments  of  1984,  section  3005(a) 
and  40  CFR  parts  270  and  271,  and  is 
in  compliance  with  all  permit 
conditions  based  on  the  requirements  of 
40  CFR  part  264,  subpart  N;  or 

(ii)  Has  a  permit  issued  by  a  State 
Director  pursuant  to  a  State  PCB 
disposal  program  no  less  stringent  than 
the  TSCA  requirements  found  in  this 
part; 

(2)  Complies  with  the  conditions  of 
that  permit. 

(3)  Complies  with  the  chemical  waste 
landfill  requirements  at  §761. 75(b). 

(4)  Complies  with  the  reporting  and 
recordkeeping  requirements  in  subparts 
J  and  K  of  this  part. 

(c)  Incinerator.  The  person  who  owns 
and  operates  facilities  used  to  incinerate 
PCB  wastes  may  operate  the  facility 
under  a  TSCA  PCB  Coordinated 
Approval  if  the  person: 

(l)(i)  Has  a  permit  issued  by  EPA  or 
an  authorized  State  Director  under  the 
Solid  Waste  Disposal  Act  as  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments  of  1984,  section  3005(a) 
and  40  CFR  parts  270  and  271.  and  is 
in  compliance  with  the  requirements  at 
subpart  O  of  40  CFR  264.340  et  seq.;  or 

(ii)  Has  a  permit  issued  by  a  State 
Director  pursuant  to  a  State  PCB 
disposal  program  no  less  stringent  than 
the  requirements  in  this  part. 

(2)  Complies  with  the  conditions  of 
that  permit. 

(3)  Complies  with  the  incineration 
requirements  at  §761. 70(a)(1)  through 
(9),  (b)(1)  and  (2)  and  (c). 

(4)  Complies  with  the  reporting  and 
recordkeeping  requirements  in  subparts 
)  and  K  of  this  part. 

(d)  Research  and  development. 
Persons  conducting  research  and 
development  (R&D)  into  PCB  disposal 


methods  (regardless  of  PCB 
concentration),  may  conduct  RAD  under 
a  TSCA  PCB  Coordinated  Approval  if 
the  person: 

(l)(i)  Has  a  permit  issued  by  EPA  or 
an  authorized  State  Director  under  the 
Solid  Waste  Disposal  Act  as  amended 
by  the  Hazardous  and  SoUd  Waste 
Amendments  of  1984,  section  3005(a) 
and  40  CFR  parts  270  and  271,  and  is 
in  compliance  with  all  permit 
conditions  based  on  the  requirements  of 
40  CFR  parts  264  and  270.65.  (or) 

(ii)  Has  a  permit  issued  by  a  State 
Director  pursuant  to  a  State  PCB 
disposal  program  no  less  stringent  than 
the  requirements  in  this  part. 

(2)  Complies  with  the  conditions  of 
that  permit. 

(3)  Complies  with  the  reporting  and 
recordkeeping  requirements  in  subparts 
J  and  K  of  this  part. 

(e)  Alternate  disposal  technologies. 
Any  person  operating  an  alternative 
disposal  method  that  provides  PCB 
destruction  equivalent  to  disposal  in  a 
§761.70  incinerator  or  a  §761.60  high 
efficiency  boiler  and  will  not  present  an 
imreasonable  risk  of  injury  to  health  or 
the  environment  may  operate  under  a 
TSCA  PCB  Coordinated  Approval  if  the 
person: 

(1)  Has  a  permit  issued  by  a  State 
Director  pursuant  to  a  State  PCB 
disposal  program  no  less  stringent  than 
the  requirements  in  this  part. 

(2)  CompUes  with  the  conditions  of 
that  permit. 

(3)  Complies  with  the  reporting  and 
recordkeeping  requirements  in  subparts 
J  and  K  of  this  part. 

(f)  Commercial  storage  facility.  The 
person  who  owns  and  operates 
commercial  storage  facilities  used  to 
store  PCB  wastes  and  is  required  to  have 
an  approval  under  subpart  D  of  this 
part,  shall  have  a  TSCA  PCB 
Coordinated  Approval  if  the  person: 

(l)(i)  Has  a  permit  issued  by  the  EPA 
or  an  authorized  State  Director  under 
the  Solid  Waste  Disposal  Act  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984,  section 
3005(a)  and  40  CFR  parts  270  and  271, 
and  is  in  compliance  with  all  permit 
conditions  based  on  the  requirements  at 
40  CFR  part  264.  subparts  J.  K  and  L.  or 

(ii)  Has  a  permit  issued  by  a  State 
Director  pursuant  to  a  State  PCB 
disposal  program  no  less  stringent  than 
the  requirements  in  this  part. 

(2)  Complies  with  the  conditions  of 
that  permit. 

(3)  Complies  with  the  storage 
requirements  of  §§761.65(a),  (c).  (d)(2). 

(4)  Complies  with  the  reporting  and 
recordkeeping  requirements  in  subparts 
J  and  K  of  this  part. 


(g)  Site  remediation.  Any  person 
conducting  a  cleanup  of  PCB 
remediation  waste  may  conduct  the 
cleanup  under  a  TSCA  PCB  Coordinated 
Approval  if  the  person: 

(l)(i)  Has  a  permit  issued  by  EPA  or 
an  authorized  State  Director  under  die 
Solid  Waste  Disposal  Act  as  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments  of  1984,  section  3005(a) 
and  40  CFR  parts  270  and  271,  and  is 
in  compliance  with  all  permit 
conditions  based  on  the  requirements  of 
40  CFR  part  264  et  seq.. 

(ii)  Has  a  permit  issued  by  a  State 
Director  pursuant  to  a  State  PCB 
disposal  program,  or 

(iii)  Is  conducting  a  remedial  action 
under  CERCLA  as  amended,  pursuant  to 
a  signed  record  of  decision,  consent 
order  or  decree. 

(2)  Complies  with  the  conditions  of 
that  permit,  record  of  decision,  consent 
order  or  decree. 

(3)  Complies  with  the  reporting  and 
recordkeeping  requirements  in  subparts 
J  and  K  of  this  part. 

16.  In  §761.79  by  adding  an 
introductory  paragraph,  redesignating 
paragraphs  (a)  and  (b)  as  (b)  and  (c), 
respectively,  adding  new  paragraphs  (a), 
(d),  (e),  (f).  (g).  and  (h)  to  read  as  follows: 

§761.79    Dacontamination. 

Solvents  and  other  decontamination 
materials  shall  meet  all  use,  safety, 
health,  and  disposal  standards  as 
required  by  applicable  Federal,  State, 
and  local  laws  and  regulations. 
Compliance  with  the  standards  and 
procedures  for  decontamination  in  this 
section  does  not  provide  reliefer 
protection  from  any  other  appUcable 
Federal,  State,  or  local  laws  and 
regulations. 

(a)  The  purpose  of  this  section  is  to 
establish  for  this  part,  regulatory  levels 
and  self-implementing  or  standardized 
decontamination  levels  and  procedures 
for  removing  PCBs  bom  equipment, 
structures,  non-porous  surfaces,  liquids 
or  other  materials  to  allow  for  reuse. 
Any  person  conducting  a 
decontamination  activity  under  this 
section  becomes  a  new  generator  of  a 
PCB  waste. 

(1)  For  purposes  of  decontamination 
under  this  section,  the  solubility  of 
PCBs  in  any  solvent  used  must  be  5 
percent  or  more  by  weight.  The  solvent 
may  be  reused  for  decontamination 
until  it  contains  50  ppm  PCBs.  All 
hydrocarbon  solvent  used  or  reused  for 
decontamination  under  this  section  tha' 
contains  <50  ppm  PCB  may  be  burned 
and  marketed  in  accordance  with  the 
requirements  for  waste  oil  as 
promulgated  in  §761. 20(e)  or 
decontaminated  pursuant  to  this 
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section.  All  chlorinated  solvent  at  any 
concentration  or  other  solvents  £50 
ppm  PCB  used  for  decontamination 
under  this  section  shall  be  disposed  of 
as  a  PCB  in  accordance  with  §761.60(a) 
or  decontaminated  pursuant  to  this 
section.  All  other  liquid  or  non-liquid 
PCBs  resulting  from  decontamination    - 
\mder  this  section  and  not  otherwise 
regulated  for  disposal  shall  be  disposed 
of  in  accordance  with  the  provisions  of 
§761.60{a){l)  through  (a)(3)  or 
§761.61(a)(5)(i)(B).  respectively,  or 
decontaminated  pursuant  to  this 
section. 

(2)  All  equipment,  structures, 
surfaces,  liquids,  or  other  materials 
decontaminated  in  accordance  with  the 
procedures  and  standards  of  this  section 
may  be  distributed  in  commerce  or  used 
in  accordance  with  the  provisions  of. 
§761.20(c)(5)or(6). 

(3)  A  written  record  must  be 
established  and  maintained  for  a  period 
of  3  years  from  the  date  of  any 
decontamination  under  this  section.  The 
record  must  show  sampling  locations 
and  analytical  results  and  must  be 
retained  at  the  site  of  the 
decontamination  or  a  copy  of  the  record 
must  be  made  available  to  EPA  in  a 
timely  manner,  if  requested.  This 
recordkeeping  requirement  does  not 
apply  when  sampling  is  not  required 
under  this  section. 

(4)  For  purposes  of  decontamination 
under  this  section,  filtering,  soaking, 
wiping,  stripping  of  insulation, 
chopping,  scraping  or  the  use  of 
abrasives  to  remove  or  separate  PCBs 
from  contaminated  surfaces  or  liquids 
does  not  require  a  disposal  approval 
under  subpart  D  of  this  part. 

(5)  Any  person  conducting 
decontamination  activities  under  this 
section  shall  take  measures  to  ensure 
that  no  solvent,  dust  or  particulate 
emissions  containing  PCBs  are  released 
to  the  environment  from  the 
decontamination  area.  Workers  shall 
wear  or  use  protective  clothing  or 
equipment  to  protect  against  direct 
dermal  contact  or  inhalation  of  PCHs  or 
materials  containing  PCBs. 

*  •  •  a  • 

(d)  The  decontamination  standard  for 
non-porous  surfaces  is  less  than  or  equal 
to  10  micrograms  PCB/100  square 
centimeters  (S10  ^100cm>)  as 
measured  by  a  standard  wipe  test 
(§761.123). 

(e)  Any  non-porous  s\irface  in  contact 
with  free  flowing  mineral  oil  dielectric 
fluid  (MODEF)  at  levels  equal  to  or  less 
than  10.000  ppm  PCBs  (£  10,000  ppm 
PCB)  may  be  decontaminated  as  follows: 

(1 )  Drain  the  free  flowing  MODEF  and 
allow  the  residual  suirfaces  to  drain  for 
an  additional  15  hours. 


(2)  Dii  rase  of  drained  MODEF 
accordix  >  to  §761.60. 

(3)  Su  merge  and  soak  the 
contami  lated  or  potentially 
contamii  lated  surfaces  in  sufficient 
clean  (c(  ntaining  less  than  2  ppm  PCBs 
(<2  ppm  PCBs))  kerosene  such  that  there 
is  a  minimum  of  800  milliliters  (ml)  of 
kerosem  for  each  100  square  - 
centime!  ers  (cm^)  of  contaminated  or 
potentia  ly  contaminated  surface  for  at 
least  15  lours  at  room  temperature  (20" 
C  or  grei  ter). 

(4)  Dn  in  the  kerosene  from  the 
surfaces 

(5)  Dii  pose  of  the  drained  kerosene  in 
accordai  ice  with  paragraph  (a)(1)  of  this 
section. 

(6)  Co  ifirmatory  sampling  is  not 
requirec  ,  but  any  person  using  this 
section  o  claim  that  a  surface  is 
deconta  ninated  must  be  able  to 
substani  late  that  claim  with  records, 
photographs,  video  recordings,  or  other 
forms  OB  documentation. 

(0  Any  non-porous  surface  in  contact 
with  free  flowing  MODEF  containing 
greater^man  10,000  ppm  PCB  (>10,000 
ppm  PCB)  in  MODEF  or  askarel  PCB  (up 
to  70  percent  PCB  in  a  mixture  of 
trichlorobenzenes  and 
tetrachlirobenzenes)  may  be 
decontaminated  as  follows: 

(1)  Drain  the  free  flowing  MODEF  or 
askarel  4nd  allow  the  residual  surfaces 
to  drainifor  an  additional  15  hours. 

(2)  Diipose  of  drained  MODEF  or 
askarel  according  to  §761.60. 

(3)  Submerge  and  soak  the 
contammated  or  potentially 
contammated  siu-faces  in  sufficient 
clean  korosene  (containing  <2  ppm 
PCBs)  sfich  that  there  is  a  minimum  of 
800  ml  of  kerosene  for  each  100  cm^  of 
contam  nated  or  potentially 

contam  nated  surface  for  at  least  15 
hours  a  room  temperature  (20°  C  or 
greater) 

(4)  Di  aiu  the  kerosene  from  the 
surface  . 

(5)  D  spose  of  the  drained  kerosene  in 
accords  nee  with  paragraph  (a)(1)  of  this 
section 

(6)  Si  bmerge  and  soak  the  surfoces 
prcvioi  sly  submerged,  soaked,  and 
drainec  pursuafR  to  paragraph  (f)(3)  of 
this  sec  ion  in  sufficient  clean  kerosene 
such  th  It  there  is  a  minimum  of  800  ml 
of  keroj  ene  for  each  100  cm^  of  surface 
for  at  Ic  ast  15  hours  at  20°  C. 

(7)  D  ain  the  kerosene  from  the 
surface ;. 

(8)  D  spose  of  the  drained  kerosene  in 
accord]  nee  with  paragraph  (a)  of  this 
section 

(9)  Ctnfirmatorj'  sampling  is  not 
required,  but  anyone  using  this  section 
to  clair  i  that  a  surface  is 


decontaminated  must  be  able  to 
substantiate  that  claim. 

(g)  The  decontamination  standard  for 
water  containing  PCBs  is  less  than  or 
equal  to  0.5  micrograms  per  Uter  (i.e., 
approximately  £0.5  parts  per  billion 
(ppb))  PCBs. 

(h)  The  decontamination  standard  for 
organic  liquids  containing  PCBs,  except 
for  PCB  remediation  wastes,  is  less  than 
2  milligrams  per  liter  (i.e.. 
approximately  <2  parts  per  million 
<ppm))  PCBs. 

17.  In  §761.80,  by  adding  paragraph 
(e):  by  revising  paragraphs  (g);  by  adding 
paragraph  (i):  by  revising  paragraphs  (n) 
and  (o);  and  by  adding  paragraph  (p)  to 
read  as  follows: 

§761.80    Manufacturing,  processing,  and 
distribution  in  commerce  exemptions. 

•        •        *        «        « 

(e)  The  Administrator  grants  a  class 
exemption  to  all  research  and 
development  (R&D)  facilities  for  a 
period  of  1  year  to  manufacture  PCBs, 
provided  such  manufacturing  activities 
do  not  exceed  454  grams  (or  1  lb)  of 
PCBs  and  the  manufactured  PCBs  are 
used  solely  in  a  facility's  o%vn  research 
for  the  development  of  PCB  disposal 
technologies,  provided  the  following 
conditions  are  met: 

(1)  A  petition  for  an  exemption  from 
the  PCB  prohibition  on  manufacturing 
PCBs  must  be  received  by  EPA  by 
[insert  date  60  days  from  the  effective 
date  of  the  final  rule]  or  60  days  prior 
to  engaging  in  these  activities. 

(2)  The  Regional  Administrator  must 
be  notified  in  writing  30  days  prior  to 
the  commencement  of  any  R&D  activity 
authorized  under  this  section.  This 
notification  requirement  shall  be  waived 
if  the  EPA  has  issued  a  TSCA  PCB  R&D 
Approval  pursuant  to  §§761. 60(e)  and 
(i)(2),  and  §§761.70(a)  or  (b)  that 
contains  a  provision  regarding  the 
manufacture  of  PCBs. 

(3)  Requests  for  renewal  must  be  filed 
pursuant  to  40  CFR  750.11.  EPA  will 
deem  any  properly  filed  request  for  the 
renewal  of  the  exemption  by  any 
member  of  the  class  as  a  renewal  request 
for  the  entire  class. 

•        •        •        *        • 

(g)  The  Administrator  grants  a  class 
exemption  to  all  processors  and 
distributors  (including  distribution  for 
purposes  of  export)  of  limited  quantities 
of  PCBs  used  for  R&D  in  accordance 
with  §761.30(j)  provided  that  the 
following  conditions  are  met: 

(1)  All  processors  and  distributors 
must  maintain  records  of  their  PCB 
activities  for  a  period  of  3  years  after 
ceasing  {H-ocessing  and  distribution 
operations.  The  records  must  include 
the  sources  of  the  PCBs,  the  person  to 


62872  Federal  Register  /  Vol.  59,  No.  :  33  /  Tuesday.  December  6,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  233  /  Tuesday.  December  6.  1994  /  Proposed  Rules  62871 


whom  the  PCBs  were  shipped,  and  the 
amounts  of  PCBs  received,  processed, 
and  distributed  in  commerce  annually. 

(2)  The  quantity  of  PCBs  processed  or 
distributed  annually  must  not  exceed 
100  grams  (.22  lb).  Any  person  or 
company  which  expects  to  process  or 
distribute  in  commerce  more  than  100 
grams  (.22  lb)  of  PCBs  in  1  year  must 
request  approval  fixim  the  Director. 
Chemical  Management  Division  to 
exceed  the  Umitation  estabhshed  by  this 
provision  and  must  identify  the  sites  of 
PCB  activities  and  the  quantity  of  PCBs 
to  be  processed  or  distributed  in 
commerce. 

(3)  The  PCBs  are  packaged  in  one  or 
more  hermetically  sealed  containers  of  a 
volume  of  no  more  than  5.0  miiliUters 
each. 

(4)  The  PCBs  are  used  only  for 
purposes  of  scientific  experimentation 
or  analysis,  or  chemical  research  on,  or 
analysis  of  PCBs,  but  not  for  research  or 
analysis  for  the  development  of  a  PCB 
product. 

•  *        »        *        • 

(i)  The  Administrator  grants  a  class 
exemption  to  all  processors  and 
distributors  of  Umited  quantities  of 
media  containing  PCBs  for  research  and 
development,  provided  the  following 
conditions  are  met: 

(1)  Notification  in  the  form  of  a 
petition  for  an  exemption  from  the  PCB 
prohibitions  on  processing  and 
distributing  PCBs  in  commerce  must  be 
received  by  EPA  by  (insert  date  60  days 
from  the  effective  date  of  the  final  rule) 
or  60  days  prior  to  engaging  in  these 
activities. 

(2)  The  quantity  of  PCBs  processed  or 
distributed  annually  in  contaminated 
media  must  not  exceed  100  grams  by 
total  weight  of  pure  PCBs. 

(3)  For  a  period  of  3  years  after 
ceasing  processing  and  distribution 
operations,  all  processors  and 
distributors  must  maintain  records  of 
their  PCB  activities  that  include:  the 
sources  of  the  PCBs,  the  persons  to 
whom  the  PCBs  were  shipped,  and  the 
amounts  of  PCBs  received,  processed, 
and  distributed  in  commerce  annually. 

(4)  AU  PCB  materials  must  be 
distributed  in  DOT-authorized 
packaging. 

(5)  All  treated  and  untreated  regulated 
material  and  material  coming  into 
contact  with  regulated  material  must  be 
disposed  of  in  an  approved  PCB 
disposal  facility  according  to  subpart  D 
of  this  pari. 

*  •        •        »        • 

(n)  The  1-year  exemption  granted  to 
petitioners  in  paragraphs  (a)  through 
(c)(1),  (d),  (f),  and  (m)(l)  through  (m)(6) 
of  this  section  shall  be  renewed 


automatically  as  long  as  there  is  no 
increase  in  the  amount  of  PCBs  to  be 
processed  and  distributed,  imported 
(manufactiued),  or  exported,  nor  any 
change  in  the  manner  of  processing  and 
distributing,  importing  (manufacturing), 
or  exporting  of  PCBs.  If  there  is  such  a 
change,  a  new  exemption  petition  must 
be  submitted  to  EPA  and  it  will  be 
addressed  through  rulemaking.  In  such 
a  case,  the  activities  granted  under  the 
existing  exemption  may  continue  imtil 
the  new  petition  is  addressed  by 
rulemaking,  but  must  conform  to  the 
terms  of  the  existing  exemption 
approved  by  EPA.  The  1-year 
exemption  granted  to  petitioners  in 
paragraphs  (c)(2).  (e).  (h)  and  (m)(7)  of 
this  section  may  be  extended  pursuant 
to§750.11(e)or§750.31(e). 
.  (o)  The  1-year  class  exemption 
granted  to  all  processors  and 
distributors  of  PCBs  in  limited 
quantities  for  use  as  standards  in 
chemical  analysis  in  paragraph  (g)  of 
this  section  shall  be  renewed 
automatically.  The  Director,  Chemical 
Management  Division  may  grant 
approval,  without  further  rulemaking,  to 
any  processor  and  distributor  in 
paragraph  (g)  of  this  section,  to  increase 
the  quantities  of  PCBs  that  are  processed 
or  distributed  in  commerce  pursuant  to 
paragraph  (g)(2)  of  this  section. 

(p)  The  1-year  class  exemption 
granted  to  all  processors  of  limited 
quantities  of  media  containing  PCBs  for 
research  and  development  in  paragraph 
(i)  of  this  section  shall  be  renewed 
pursuant  to  §750.31(e)(l).  EPA  will 
deem  any  properly  filed  request  for  the 
renewal  of  the  exemption  by  any 
member  of  the  class  as  a  renewal  request 
from  the  entire  class.  The  Director, 
Chemical  Management  Division  may 
grant  approval,  without  further 
rulemaking,  to  any  processor  and 
distributor  in  paragraph  (i)  of  this 
section,  to  increase  the  amoimt  of  PCBs 
processed  or  distributed  under  this 
exemption. 

§761.125    [Amended] 

18.  In  §761.125,  by  amending 
paragraph  (a)(1)  introductory  text  to 
revise  the  phrase  "under  the  National 
Contingency  Plan  all  spills  involving  10 
pounds  or  more"  to  read  "under  the 
National  Contingency  Plan  all  spills 
involving  1  pound  or  more". 

1761.180    (AmendecQ 

19.  By  amending  §761.180  as  follows: 
a.  By  changing  the  references  in 

paragraph  (e)(1)  to 
"§761.60(a)(2)(iii)(A)(8)  and 
§761.60(a)(3)(iii)(A)(fl)"  to  read 
"§761.60(a)(2)(ii)(A)(fl)"  and 
"§761.60(a)(3)(ii)(A)(tf)",  respectively. 


b.  By  changing  the  references  in 
paragraph  (e)(2)  to  "§761.(a)(2)(iu)(A)(7) 
and  §761.60(a)(3)(iii)(A)(7)"  to  read 
"§761.60(a){2)(ii)(A)(7)"  and 

"§761.60(a)(3)(ii)(A)(7)",  respectively. 

c.  By  changing  the  reference  in 
paragraph  (e)(3)  to 
"§761.60(a)(3)(iii)(B)(6)"  to  read 
"§761.60(a)(3)(ii)(B)(6)". 

20.  Section  761.180  is  further 
amended  by  adding  paragraphs 
(a)(l)(iii),  (a)(l)(iv).  (a)(2)(ix)  and 
paragraphs  (b)(l)(iii)  and  (b)(l)(iv),  and 
by  revising  paragraph  (b)(3) 
introductory  text  to  read  as  follows: 

§761.180    Records  and  Monitoring. 

•         •         •         *         • 

(a)  *  •  • 

(l)*** 

(iii)  Records  of  inspections  and 
cleanups  performed  in  accordance  with 
§  761.65(c)(5). 

(iv)  A  current  recorded  inventory  of 
PCBs  and  PCB  Items  in  storage  for 
disposal  must  be  maintained  on  site  at 
the  storage  unit  and  must  be  made 
available  for  inspectionnipon  request  by 

authorized  representatives  of  EPA. 

(2)  •  •  • 

(ix)  Whenever  a  PCB  Item,  excluding 
small  capacitors,  with  a  concentration  of 
50  ppm  or  greater  is  distributed  in 
commerce  for  reuse  pursuant  to 
§761.20(c)(l).  the  name,  address,  and 
■  telephone  number  of  the  person  to 
whom  the  item  was  transferred,  date  of 
transfer,  and  the  serial  number  of  the 
item  or  the  internal  identification 
number,  if  a  serial  niunber  is  not 
available,  must  be  recorded  in  the 
aimual  doctmient  log.  The  serial  number 
or  internal  identification  number  shall 
be  permanently  marked  on  the 
equipment. 

(b)*  •  • 

(1)  •  *  • 

(iii)  Records  of  inspections  and 
cleanups  performed  in  accordance  with 
§  761.65(c)(5). 

(iv)  A  recorded  inventory  of  PCBs  and 
PCB  Items  currently  in  storage  for 
disposal  must  be  maintained  on  site  at 
the  unit,  and  must  be  made  available  for 
inspection,  upon  request  by  authorized 
representatives  of  EPA. 
•        •        •        •        • 

(3)  The  owner  or  operator  of  a  PCB 
disposal  facihty  (including  an  owner  or 
operator  who  disposes  of  its  own  waste 
and  does  not  receive  or  generate 
manifests)  or  a  commercial  storage 
facility  shall  submit  an  annual  report, 
that  briefly  smnmarizes  the  records  and 
annual  doomaent  log  required  to  be 
maintained  and  prepared  under 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  to  the  Regional  Administrator  of 
the  Region  in  which  the  facility  is 
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located  by  July  15  of  each  year, 
beginning  with  July  15, 1991.  The  first 
annual  report  submitted  on  July  15. 
1991,  shall  be  for  the  period  starting 
February  5, 1990,  and  mding  December 
31, 1990.  llie  annual  report  shall 
contain  no  confidential  business 
information.  The  annual  report  shall 
consist  of  the  information  listed  in 
paragraphs  (b)(3)(i)  through  (b)(3)(vi)  of 
this  section. 

•  •        •       •        • 

21.  In  §761.205,  by  adding  paragraph 
(0  to  read  as  follows: 

§761.205   NottOcaUon  of  PCB  waste 
activity  (EPA  Fonn  7710-63). 

•  •        •        •        * 

(0  When  a  facility  has  previously 
notified  EPA  of  its  PCB  waste  handling 
activities  using  EPA  Form  7710-53  and 
those  activities  change,  the  facility  must 
resubmit  EPA  Form  7710-53  to  reflect 
those  changes  no  later  than  5  working 
days  from  when  a  change  is  made. 
Examples  of  when  a  PCB  waste  handler 
must  renotify  the  Agency  include,  but 
are  not  limited  to  the  following:  the 
company  stops  handling  PCB  waste:  the 
company  changes  location  of  the 
facility;  or  the  company  had  notified 
solely  as  a  commercial  storer  of  PCB 
waste  and  now  wishes  to  engage  in 
another  PCB  waste  activity  (e.g., 
transporting  PCB  waste). 

22.  In  §761.207,  by  revising  paragraph 
(j)  to  read  as  follows: 

§761 .207   The  manifest  —  general 
requirements. 

•        •        •        •        • 

(i)  The  requirements  of  this  section 
apply  only  to  PCB  wastes  as  defined  in 
§  761.3.  This  includes  PCB  wastes  with 
PCB  concentrations  below  50  ppm 
where  the  PCB  concentration  below  50 
ppm  was  the  result  of  dilution;  these 
PCB  wastes  are  required  imder  § 
761.1(b)  to  be  managed  as  if  they 
contained  PCB  concentrations  of  50 
ppm  and  above.  An  example  of  such  a 
PCB  waste  is  spill  cleanup  material 
containing  less  than  50  ppm  PCBs  when 
the  spill  involved  material  containing 
PCBs  at  a  concentration  of  50  ppm  or 
greater.  However,  there  is  no  manifest 
requirement  for  material  currently 
below  SO  ppm  which  derives  from  pre- 
April  18. 1978,  spills  of  any 
concentration,  pre-July  2, 1979,  spills  of 
less  than  500  ppm  PCBs,  or  materials 
decontaminated  in  accordance 
§761. 20(c)(5)  of  this  part. 

23.  In  §761.215,  by  revising  the 
introductory  text  of  fiaragraphs  (b),  (c). 
and  (d)  as  follows: 

§761.215    Exception  Reporting. 
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(b)  A  ge  nerator  or  other  persons 
subject  to  the  manifesting  requirements 
of  PCB  wi  ste  shall  submit  an  Exception 
Report  to  the  Regional  Administrator  for 
the  Regioi  i  in  which  the  generator  is 
located  if  the  generator  has  not  received 
a  copy  of  the  manifest  with  the  hand 
written  signature  of  the  owner  or 
operator  of  the  designated  facility 
within  49  days  of  the  date  the  waste  was 
accepted  by  the  initial  transporter.  The 
exception  report  shall  be  submitted  to 
EPA  no  liter  than  30  days  from  the  date 
on  which  the  generator  should  have 
received  i  he  manifisst.  The  Exception 
Report  sh  ill  include  the  following: 

•        *        •        •        • 

(c)  A  d  sposer  of  PCB  waste  shall 
submit  a  One-year  Exception  Report  to 
the  Regiopal  Administrator  for  the 
Region  iii  which  the  disposal  facility  is 
located  np  later  than  30  days  from  the 
date  the  nllowing  occurs: 

(d)  The  generator  of  PCB  waste  who 
manifest]  PCBs  or  PCB  Items  to  a 
disposer  af  PCB  waste  shall  submit  a 
One-yeaii  Exception  Report  to  the 
Regional  Administrator  for  the  Region 
in  which: the  generator  is  located  no 
later  thaa  30  days  from  the  date  the 
foUowini  occurs: 


24.  By  ^dding  Appendices  I,  II  and  III 
to  the  enp  of  part  761  to  read  as  follows: 

APPENlAx  I  —  Sample  Site  Selection. 
Samplin },  and  Analysis  of  Standaid 
PCB  Wi|  e  Samples  Taken  for 
Purpose  i  of  Determining  a  PCB 
Conceni  ration  for  Abandonment  and 
CNsposa  of  Natural  Gas  Pipeline 

1.0  Api  licability  and  Scope 

1.1  The  ie  procedures  apply  to  the  selection 
of  wii>e  S4  mpling  sites  for  natural  gas  pipe  to 
be  abandoned  in  place  or  disp>osed  of  off-site 
according  to  §761.60(bK5). 

I  or  pipe  segments  ahvays  refers  to 
I  pipe  or  segments  of  natural  gas 


I  sampling  shall  only  be  done 
!  are  no  free  flowing  liquids 


1.2  PI 

natural 
pipe. 

1.3  Wi 
when  thi 
present. 

2.0  DelinitJon  of  Standard  Wipe  Sample 

2.1  A  standard  wipe  test  is  defmed  in 
§761.1231  A  standard  wipe  sample  is 
generateq  for  chemical  analysis  using  the 
standard  ^ip>e  test.  The  minimum  surface 
area  to  be  sampled  shall  be  100  square 
centimet  irs. 

2.2  Cu  dance  for  wipe  sampling  appears  in 
the  docu  nent  entitled  "Wipe  Sampling  and 
Double  V  'ash/Rinse  Cleanup  as 
Reconun  inded  by  the  Environmental 
Protectia  i  Agency  PCB  Spill  Cleanup 
Policy."  ivailable  from  the  TSCA  Assistance 
Information  Service,  Enviromental  Protection 
Agency.  fOl  .M  St..  SW..  Washington.  DC 
20460. 

3.0  Sakiple  Site  Selection 


3.1  There  are  three  site  selection 
parameters:  position  around  the 
ciicumfuvnce  of  a  selected  pipe  segment  or 
pipe,  position  along  the  length  of  a  selected 
pipe  segment  or  pipe,  and  selection  of  a  pipe 
segment  from  a  length  of  pipe  or  population 
(group)  of  pipe  segments. 

3.2  I*osition  around  the  circuinference  of  a 
pipe  segment  or  pipe. 

3.2.1  When  pipe  or  a  pipe  segment  is 
accessed  for  sampling,  the  pipe  shall  be 
marked  to  identify  the  location  of  the  bottom 
of  the  pipe  or  pipe  segment  when  the  natural 
gas  pipeline  was  in  service. 

3.Z.2  The  inside  center  of  the  bottom  of  a 
pipe  or  pipe  segment  shall  be  sampled.  The 
sample  shall  be  centered  on  the  bottom  of  the 
pipe,  that  is,  the  sample  shall  encompass  an 
equal  area  on  both  sides  of  the  middle  of  the 
bottom  of  the  pipe  for  the  entire  length  of  the 
sample. 

3.3  Position  along  the  length  of  the  pipe  or 
pipe  segment 

3.3.1  The  sample  shall  be  taken  15 
centimeters  (6  inches)  inside  the  end  of  a 
pip)e  or  pipe  segment  at  the  bottom  of  the 
pipe  or  pipe  segment  as  determined  in 
procedure  3.2  of  this  appendix. 

3.3.2  If  the  sample  site  location  selected  in 
procedure  3.3.1  of  this  appendix  is  a  porous 
surface  (for  example,  there  is  significant 
corrosion  so  as  to  shred  the  wipe  material), 
then  the  sample  site  shall  be  moved  inward 
(away  from  the  end  of  the  pipe  or  pipe 
segment)  until  there  is  no  such  porous 
siuface. 

3.3.3  There  are  three  options  in  the  event 
that  there  is  no  non-porous  surfece  accessible 
by  procedure  3.3.1  or  3.3.2  of  this  appendix. 

3.3.3.1  The  sample  for  that  pipe  or  pipe 
segment  shall  only  be  taken  at  one  end  and 
a  written  notation  documented  in  the 
sampling  and  analysis  records  as  to  why  only 
one  sample  was  taken. 

3.3.3.2  Select  another  pipe  segment  using 
the  random  selection  procedure  in  3.4.2  of 
this  appendix,  or 

3.3.3.3  In  the  event  that  there  is  no  other 
pipe  or  pipeline  in  the  population  to  be 
sampled  and  both  ends  of  a  pipe  have  porous 
surfaces  at  all  possible  sample  collection 
sites,  then  the  pipe  segment  or  pipe  shall  be 
assumed  to  contain  greater  than  50  but  less 
than  500  ppm  PCBs. 

3.4  Selection  of  a  pipe  segment  from  a 
length  of  pipe  or  population  (group)  of  pipe 
segments. 

3.4.1  For  purposes  of  wipe  sampling  pipe 
segments,  the  segments  shall  not  exceed  12.1 
meters  (40  feet)  in  length.  In  the  e\-»nt  that 

a  segment  is  longer  than  12.1  meters  in 
length,  the  segment  shall  be  cut  so  that  all 
resulting  segments  are  12.1  meters  or  less  in 
length. 

3.4.2  Pipe  segments  removed  from  the 
ground  for  disposal  shall  be  sampled  at  each 
end. 

3.4.2.1  When  a  length  of  pipe  having  seven 
or  feww  segments  is  removed  for  purposes  of 
disposal,  samples  shall  be  taken  at  each  end 
of  each  segment  removed. 

3.4.2.2  When  a  length  of  pipe  having 
multiple  contiguous  segments  less  than  3 
miles  in  total  length  is  removed  for  purposes 
of  disposal,  samples  shall  be  taken  at  each 
end  of  the  Tirst  and  last  segments  removed 


and  each  end  of  five  randomly  chosen 
segments  in  between.  A  total  of  seven 
segments  shall  be  sampled. 

3.4.2.3  When  a  length  of  pipe  having 
multiple  contiguous  segments  more  than  3 
miles  in  total  length  is  removed  for  purposes 
of  disposal,  samples  shall  be  taken  at  each 
end  of  the  first  segment  and  each  end  of  each 
segment  that  is  one-half  mile  distant  from  the 
segment  previously  sampled.  A  minimum  of 
seven  segments  shall  be  sampled. 

3.4.3  Sampling  of  Pipe  to  Be  Abandoned  in 
Place 

3.4.3.1  Procedures  in  S761.60(b)(5)(iii)(B) 
shall  be  followed  first  to  assure  the  absence 
of  &«e  flowing  liquids. 

3.4.3.2  Both  ends  of  all  pipe  to  be 
abandoned  in  place  are  to  be  sampled, 
samples  shall  be  taken  at  each  end  of  each 
pipe. 

3.4.3.3  For  abandonment  of  pipe  exceeding 
50  miles  but  less  than  100  miles  in  length, 
an  additional  sample  at  the  midpoint  shall  be 
taken.  Sampling  the  midpoint  sample  may  be 
lak^n  by  removing  all  covering  soil  and 
cutting  the  pipe  to  gain  access  to  the 
sampling  location  in  lieu  of  removing  a 
segment  of  pipe. 

3.4.3.4  For  abandonment  of  pipe  exceeding 
100  miles  in  length,  both  ends  and  a  point 
every  50  miles  from  the  downstream  (of  the 
direction  of  the  former  gas  flow)  shall  be 
sampled.  Internal  samples  may  be  collected 
by  removing  any  covering  soil  and  cutting 
the  pipe  to  gain  access  to  the  sampling 
location  in  lieu  of  removing  segments  of 
pipe. 

4.0  Chemica]  Analysis 

4.1  Sample  Extraction  and  Chemical 
Analysis  Procedures.  Section  761.60(g) 
provides  guidance  on  chemical  analysis 
procedures.  Extraction  and  cleanup  of  the 
extract  shall  be  in  accordance  with 
applicable  extraction  and  cleanup  procedures 
for  the  analysis  of  PCB  soil  samples  in  SW- 
846,  "Test  Methods  for  Evaluating  Solid 
Waste,"  which  is  available  frtjm  either  the 
National  Technical  Information  Service 
(NTIS,  U.S.  Department  of  Commerce,  5285 
Port  Royal  Rd,  Springfield.  VA  22161, 
telephone:  (703)  487-4650)  or  the  U.S. 
Government  Printing  Office  (U.S.  GPO,  710 
No.  Capitol  St.,  NW.,  Washington,  DC  20401, 
telephone:  (202)  783-3238). 

4.2  Reporting  the  PCB  Concentrations  in 
Samples.  All  sample  concentrations  shall  be 
reported  on  the  basis  of  micrograms  of  PCBs 
per  100  square  centimeter  of  surface 
sampled. 

5.0  Determining  the  Regulatory  Status  of 
Sampled  Pipe 

5.1  For  purposes  of  disposal: 

5.1.1  The  analytical  results  of  both  samples 
from  each  segment  sampled  shall  be  averaged 
to  determine  the  level  of  contamination  in 
thai  segment.  This  average  will  be  referred  to 
as  an  averaged  sample  result. 

5.1.2  If  the  averaged  sample  result,  from 
any  segment  sampled  from  a  removal 
population  is  greater  than  10  micrograms 
PCB/100  square  centimeters  then  that 
segment  is  considered  contaminated  with 
PCBs. 

5.1.3  From  a  multiple  contiguous  segment 
removal  project,  all  unsampled  segments  in 
the  removal  project  are  presumed 


contaminated  with  PCBs  at  the  same  PCB 

concentration  as  was  found  in  the  segment 

having  the  highest  averaged  sample  PCB 

concentration. 

.    5.2  For  purposes  of  abandonment: 

5.2.1  The  entire  pipe  to  be  abandoned  shall 
be  presumed  to  have  the  same  concentration 
as  the  highest  measured  average  sample 
result. 

APPENDIX  II  —  Sampling  to  Verify 
Completion  of  Self-Implementing 
Disposal  of  PCB  Remediation  Waste. 

1 .0  Application  and  Scope 
1.0  The  following  is  required  when 
sampling  to  verify  completion  of  the  cleanup 
for  self-implementing  disposal  of  PCB 
remediation  waste. 
2.0  Minimum  Number  of  Samples 

2.0  Regardless  of  the  amount  of  each  type 
of  PCB  remediation  waste  present  at  a  PCB 
remediation  site,  a  minimum  of  samples  shall 
be  taken. 

2.1  For  each  type  of  PCB  remediation  waste 
present  at  the  remediation  site  and  at  each 
separate  site  within  a  facility,  a  minimum  of 
three  samples  shall  be  taken. 

2.2  For  each  sample,  the  PCB  concentration 
shall  be  measutred,  recorded  and  kept  on  file. 

2.3  This  is  an  example  of  a  minimum 
number  of  samples  calculation  at  a  PCB 
remediation  waste  location. 

There  are  three  distinct,  sites  at  the 
location:  a  loading  dock,  a  transformer 
storage  lot,  and  a  disposal  pit.  The  minimum 
number  of  samples  appears  after  each  type  of 
waste  for  each  site.  The  PCB  remediation 
wastes  present  at  the  loading  dock  are 
concrete  (3),  and  clay  soil  (3).  The  PCB 
remediation  wastes  present  at  the  transformer 
storage  lot  are  oily  soil  (3),  clay  soil  (3).  and 
gravel  (3).  The  PCB  remediation  wastes 
present  at  the  disposal  pit  are  sandy  soil  (3), 
clay  soil  (3),  oily  soil  (3),  industrial  sludge 
(3),  sludge  aqueous  decantate  (3)  and  gravel 
(3).  For  purposes  of  the  self-implementing 
cleanup  and  disposal  of  these  PCB 
remediation  wastes,  the  minimum  total 
nimiber  of  samples  needed  to  verify  cleanup 
at  this  entire  site  as  described  is  procedure 
3.0  of  this  appendix. 

3.0  Materials  to  be  Sampled  at  a  Site 

3.0  Samples  shall  be  collected  of  bulk 
'materials  and  on  the  surface  of  all  areas 
which  contacted  PCBs  or  PCB  materials  and 
which  were  removed  for  purposes  of  disposal 
during  the  remediation. 

4.0  Determination  of  Sample  Collection 
Locations 

4.0  Once  remediation  is  assumed  to  be 
complete,  the  following  procedure  shall  be 
used. 

4.1  Sample  collection  locations  shall  be 
based  on  a  hexagonal  grid  system  similar  to 
the  one  employed  in  the  document  "Field 
Manual  for  Grid  Sampling  of  PCB  Spill  Sites 
to  Verify  Cleanup"  (EPA-560/5-86-017), 
except  that  the  interval  between  adjacent 
sampling  points  shall  be  1  meter.  Copies  of 
the  grid  sampling  manual  may  be  obtained 
from  the  TSCA  Hotline  bv  calling  (202)  554- 
1404. 

4.2  There  is  no  upper  limit  to  the  number 
of  samples  required  or  allowed. 

4.3  In  the  event  that  a  site  is  sufficiently 
small  or  oddly  configured  that  a  hiexagonal 


grid  with  the  grid  interval  of  one  meter  will 
not  place  the  minimum  of  three  sampling 
points  in  the  site,  then  sampling  coordinates 
shall  be  selected  based  on  the  following 
random  sampling  scheme. 

4.3.1  There  shall  be  no  sample  compositing 
for  this  kind  of  small  site  and  oddly 
configured  sites. 

4.3.2  Designate  the  length  and  width  of  the 
area  as  the  two  axes  of  a  two-dimensional 
Cartesian  coordinate  grid  system. 

4.3.3  The  grid  system  is  to  be  oriented  so 
that  its  origin  is  nearest  to  the  lower  left 
comer  of  the  area  to  be  sampled.  When  this 
Cartesian  system  is  oriented  this  way.  ih^ 
entire  area  falls  into  the  first  (upper  right  or 
positive  on  both  axes)  quadrant  of  the  grid 

4.3.4  Measure  the  length  of  each  axis 
(length  and  width)  in  centimeters  (or  irtcbes). 

4.3.5  Select  an  eligible  set  of  two 
coordinates  in  centimeters  (or  inches)  from  a 
random  number  table  or  random  number 
generator  for  each  of  the  minimum  of  three 
samples  to  be  taken.  Eligible  means  that  the 
point  defined  by  the  selected  coordinates 
falls  in  the  area  cleaned  up. 

4.3.6  A  third  coordinate  is  not  necessarv. 
Samples  shall  be  taken  on  the  surface  of  the 
location  left  after  cleanup  has  been 
completed. 

5.0  Collection  of  Samples 

5.0  Sample  collection  procedures  differ  for 
surfaces  and  bulk  PCB  remediation  wastes. 

5.1  Flat  non-porous  surfaces  shall  be  wipe 
sampled  at  the  selected  grid  pK>int.  Individual 
surface  samples  shall  be  no  smaller  than  100 
square  centimeters. 

5.2  Sampling  of  Bulk  PCB  Remediation 
Wastes 

5.2.1  At  each  sampling  grid  point,  core 
samples  shall  be  collected  from  at  least  one 
and  no  more  than  four  different  locations 
surrounding  each  grid  point. 

5.2.2  Each  core  sample  around  the  grid 
point  shall  be  no  closer  than  10  centimeters 
(4  inches)  and  no  farther  than  forty 
centimeters  (16  inches)  from  the  grid  point. 

5.2.2.1  If  more  than  one  core  sample  is 
taken  at  a  grid  point,  all  of  these  samples 
shall  be  composited  (see  procedure  6.0  of  this 
appendix)  and  mixed  thoroughly  into  a 
single  sample  representing  the  grid  point. 

5.2.2.2  Core  sampling  for  bulk  PCB 
remediation  waste  having  particle  size 
diameter  of  less  than  or  equal  to  one 
centimeter. 

5.2.2.2.1  Each  sample  shall  be  collected 
using  a  2.5  centimeter  (1  inch)  or  2 
centimeter  diameter  core  sampler. 

5.2.2.2.2  Each  core  sample  shall  be  taken 
to  a  depth  of  2.5  centimeters  below  the 
surfece 

5.2.2.3  Core  sarapliiig  for  bulk  PCB 
remediation  waste  having  particle  size 
diameter  of  greater  than  one  centimeter. 

5.2.2.3.1  Each  core  sample  shall  be  taken 
by  a  core  having  a  diameter  no  less  than  two 
and  a  half  times  the  diameter  of  ibe  average 
particle  in  the  material. 

5.2.2.3.2  The  depth  of  the  core  sample 
shall  be  two  and  a  half  times  the  estimated 
average  diameter  of  the  particles  in  the  waste. 

5.3  Sampling  of  Porous  Surfaces 
5.3.1  Porous  surfaces  such  as  asphalt. 

wood,  and  concrete,  shall  be  core  sampled  as 
for  bulk  PCB  remediation  waste  having  a 


62874  Federal  Register  /  Vol.  59,  No. 


^<%w4«tfil^  »*••<&  ^i^mn^kfrrva  r^¥  lr%£*a   #k«*««   ^V7 


All  ......X.1 


Federal  Register  /  Vol.  59.  No.  233  /  Tuesday.  December  6,  1994  /  Proposed  Rules  62875 


U !_  >l r 1 ...u:_l. 


62874 


Federal  Register  /  Vol.  59.  No. 


particle  size  diameter  of  less  than  one 
centimeter  (see  procedure  5.2.2.2  of  this 
appendix). 

6.0  Compositing  Samples 

6.1  When  compositing,  all  individual 
samples  added  to  compose  a  composite 
sample  shall  be  the  same  weight.. 

6.2  All  chemical  analyses  for  PCBs  in 
composite  samples  shall  be  by  means  of  a  gas 
chromatography  with  electron  capture 
detector  (GC/EC)  method  such  as  EPA  SW- 
846  Method  8080. 

6.3  Compositing  bulk  PCB  remediation 
waste  samples  from  more  than  one  grid 
[X)iat.  Bulk  PCB  remediation  waste  samples 
horn  one  grid  may  be  composited  so  long  as 
the  PCB  concentration  of  interest  (the  clean/ 
not  clean  level)  is  divided  by  the  number  of 
samples  in  the  composite.  The  resulting 
quotient  shall  be  called  the  "composite 
action  level."  The  composite  action  level 
eliminates  the  possibility  that  any  one 
sample  in  the  composite  is  above  the  PCB 
concentration  of  interest. 

6.3.1  If  the  concentration  fix>m  the  analysis 
of  the  composite  exceeds  the  "compmsite 
action  level."  then  it  shall  be  assumed  that 
at  least  one  sample  in  the  composite  exceeds 
the  PCB  concentration  of  interest. 

6.3.1.1  For  example,  for  bulk  PCB 
remediation  waste  samples,  if  the 
concentration  of  interest  is  50  ppm  and  then 
ten  samples  are  composited  and  analyzed, 
then  the  "composite  action  level"  is  5  ppm. 
If  the  chemical  analysis  results  indicates  less 
than  5  ppm,  there  are  no  samples  having  a 
concentration  greater  than  50  ppm  (the  PCB 
concentration  of  interest).  If  the  chemical 
analysis  is  5  ppm  or  greater  then  there  may 
be  at  least  one  sample  in  the  composite 
having  a  concentration  exceeding  the 
concentration  of  interest  and  further 
sampling  and  or  compositing  is  necessar\-  to 
demonstrate  that  no  sample  exceeds  the 
concentration  of  interest. 

6.3.2  If  the  concentration  from  the  analysis 
of  the  composite  is  less  than  the  "composite 
action  level,"  then  it  shall  be  assumed  that 
none  of  the  individual  samples  in  the 
composite  exceeds  the  PCB  concentration  of 
interest. 

6.4  Compositing  wipe  samples  from  non- 
porous  samples  from  more  than  one  grid 
point.  When  accounting  for  dilution  from 
compositing  wipe  samples,  it  is  not  necessary 
to  use  samples  wiped  from  the  same  total 
surface  area  so  long  as  the  "composite  action 
level"  (see  procedure  6.1  of  this  appendix) 
a.ssumes  the  smallest  surface  area  from  any 
of  the  wipe  samples  composited.  This 
difference  from  bulk  remediation  waste 
sample  compositing  is  the  result  of  the  PCB 
amount  reported  being  a  weight  rather  than 

a  concentration. 

6.4.1  For  example,  if  the  PCB  concentration 
of  interest  is  210  (ig/100  on^  and  the  sample 
gauze  from  three  wipe  samples  each  of  an 
area  of  20O  cm'  are  composited  with  one 
sample  of  100  cm'.  If  the  report  for  this 
composite  showed  greater  than  10  \ig,  it  shall 
be  assumed  that  at  least  one  of  the  wip>e 
samples  exceeded  the  PCB  concentration  of 
interest  because  the  smallest  area  in  the 
samples  composited  was  100  cm-. 

7.0  Reporting  the  PCB  Concentrations  in 
Samples 
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All  sam  }le  concentrations  are  to  be 
ref>orted  on  the  basis  of  micrograms  of  PCBs 
per  gram  ©f  dry  bulk  PCB  remediation  waste 
(and  porous  surfaces]  and  on  a  micrograms 
of  PCBs  f>er  100  square  centimeter  basis  for 
non-poroiis  surfaces. 

8.0  Dec^ions  Based  on  Sample 
Concentn  tion  Resulting  firom  this  Sampling 
Scheme 

8.1  If,  f(  r  the  sampled  type  of  waste  at  a 
designate  I  site,  any  grid  point  sample  PCB 
concentra  ;ion  exceeds  the  concentration  of 
interest  oi  the  PCB  concentration  of  a 
compositt  sample  exceeds  the  composite 
action  lev  il,  then  the  type  of  waste  at  the  site 
has  not  b<  en  successfully  cleaned  up  and,  for 
purposes  }f  self-implementing  disposal, 
further  cl  anup  is  required. 

8.2  In  t  e  event  that  further  cleanup  is 
required    i  paragraph  8.0  of  this  appendix, 
all  of  the  ype  of  waste  at  a  particular  site  at 
a  facility  or  any  portion  of  the  site)  may  be 
recleanec 

8.3  Fol!  jwing  the  recleaning,  the 
procedun  to  verify  the  completeness  of  the 
cleanup  s  lall  be  reinitiated  (starting  at 
paragrapl  4.0  of  this  appendix)  to  determine 
whether  t  le  requirements  have  been  met. 
This  "rev  irification"  shall  include  that  the 
verificatic  n  sampling  grid  be  reoriented  and 
all  of  the  ype  of  waste  at  a  particular  site  at 
the  facilit  f  shall  be  resampled  as  required  in 
paragraph  4.0-7.0  above.  Cleaning  a  portion 
of  the  site  and  sampling  only  the  portion 
which  wa  s  recleaned  does  not  comply  with 
these  self  implementing  PCB  remediation 
waste  clei  nup  requirements. 

For  exa  nple,  assume  that  random  samples 
were  colli  cted  to  verify  a  site  remediation 
under  §71 1.61(a)  and  one  of  the  samples  of 
seven  tak  :n  in  a  grid  sampling  plot  had  a 
concentre  lion  above  the  PCB  concentration  of 
concern. '  'he  site  represented  by  the  seven 
grid  sam{  les  may  be  recleaned  only  in  the 
area  sunt  unding  that  one  sample.  However, 
followinf  recleaning.  the  entire  site  must  be 
resample  i  using  a  new  set  of  seven  grid 
samples,  :ollected  from  a  reoriented  grid,  to 
verify  tha ;  the  cleanup  resulted  in  no  PCBs 
in  any  of  he  seven  grid  samples  above  the 
PCB  cone  jntration  of  concern.  This  sampling 
procedun  :  does  not  allow  only  resampling 
the  areas  which  were  recleaned.  Nor  does 
this  samp  ling  procedure  allow  using  the 
arithmeti :  mean  or  any  other  statistical 
evaluatio  i  of  the  results  from  several  samples 
to  arrive  i  t  an  overall  "average"  site 
concentn  tion. 

APPENI IX  III.  —  Sampling  Non-Liquid. 
Non-Me  al  Non-Remediation  Waste 
General  »d  by  Processing  Materials 
Contain  ng  Recyclable  Metals 
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changes  in  the  feed  source  which  are 
expected  to  change  the  PCB  content  in  that 
feed  source. 

2.0  Accumulate  the  Population  to  Be 
Sampled 

2.1  Accimiulate  all  PCB  non-remediation 
waste  generated  from  a  single  source  in  one 
location  in  a  container,  a  pile  or  piles. 

2.2  When  all  PCB  non-remediation  waste 
from  a  single  source  cannot  be  processed  in 
a  day,  all  source  PCB  non-remediation  waste 
for  one  day  of  full-time,  full-scale  processing 
shall  be  accumulated  in  a  discrete,  container, 
several  containers,  or  identifiable  pile  (or 
piles). 

3.0  Number  of  Samples  and  Size  of 
Samples  and  Sub-Samples 

3.1  To  characterize  a  population  of  non- 
liquid  PCB  non-remediation  waste 
accumulated  in  a  pile  or  piles,  it  is  necessary 
to  collect  seven  approximately  100  milliliter 
(just  less  than  0.5  cup  or  approximately  100 
grams]  subsamples.  These  seven  sub-samples 
shall  be  composited  into  one  sample  in  a 
covered  wide-mouth  one  liter  (one  quart)  jar. 

3.2  Pieces  of  PCB  non-remediation  waste 
larger  than  half  of  the  sub-sample  size 
(approximately  50  milliliters,  50  grams,  or 
0.25  cup)  shall  be  excluded  from  a  sub- 
sample. 

4.0  Sample  Site  Selection  and  Sub-Sample/ 
Sample  Collection 

4.1  Selection  of  the  Piles  from  which  Sub- 
Samples  Will  Be  Collected 

4.1.1  If  the  processed  PCB  non-remediation 
waste  from  a  single  source  consists  of  more 
than  one  pile  or  container,  each  pile  or 
container  shall  be  assigned  an  integer 
number  and  then  seven  random  integer 
numbers  shall  be  generated  to  select  piles 
(from  which  sub-samples  shall  be  collected) 
from  the  population  of  all  piles.  It  is  possible 
that  this  random  selection  procedure  will 
result  in  selecting  the  same  pile  number  more 
than  once,  even  if  seven  or  more  piles  are 
present. 

4.1.2  If  only  one  pile  or  container  is 
present,  all  seven  samples  shall  be  taken 
from  the  same  pile. 

4.2  Collecting  Sub-Samples  from  Flattened 
Piles  or  Containers 

If  possible,  spread  the  pile(s)  out  to  a 
uniform  thickness  of  approximately  1  foot  (or 
30  centimeters  (cm])  into  a  rectangular  or  a 
circular  shape. 

4.2.1  For  a  circular  shape  flattened  pile  or 
cylindrical  container 

4.2.1.1  Use  the  procedures  in  the  PCB  Spill 
Cleanup  manual  (a  triangular/hexagonal  grid 
system)  to  select  the  seven  surface  points  for 
each  composite  sample  for  each  flattened  pile 
or  container. 

4.2.1.2  Measure  the  depth  of  the  pile  at 
each  sampling  point  in  inches  or  centimeters. 
Randomly  select  a  number  of  inches  or 
centimeters  down  from  the  surface  using  a 
random  number  generator.  Then  collect  a  50 
gram  sample  at  the  selected  depth. 

4.2.1.3  Composite  the  seven  50  gram 
samples  collected  from  the  seven  sampling 
locations  into  a  single  sample  for  analysis. 

4.2.2  For  a  rectangular  shape  flattened  pile 
or  boxshaped  container  there  are  two  options 
a  random  coordinate  option  (procedure 
4.2.2.1  of  this  appendix)  and  a  grid  option 
(procedure  4.2.2.2  of  this  appendix): 


4.2.2.1  Designate  the  length,  width,  and 
depth  of  the  flattened  pile  or  container  as 
three  axes  of  a  three  dimensional  Cartesian 
coordinate  grid  system. 

4.2.2.1.1  Measure  the  length  of  each  axis 
(length,  width,  and  depth)  in  centimeters  (or 
inches).  Using  a  random  number  generator, 
select  an  eligible  set  of  three  coordinates  in 
centimeters  (or  inches)  for  each  of  seven  sub- 
samples  to  be  taken. 

4.2.2.1.2  Collect  each  sub-sample  at  the 
location  selected  and  co-Tipcsite  the  sub- 
samples  into  a  single  sample  for  analysis. 

4.2.2.2  Use  the  grid  sampling  procedure  in 
the  Field  Manual  which  is  part  of  the 
"Sampling  Guidance  for  Scrap  Metal 
Shredders."  Briefly  described,  this  procedure 
divides  the  length  and  width  of  a  flattened 
pile  into  three  equal  segments,  intersection  of 
the  length  segments  with  the  width  segments 
results  in  a  3  X  3  grid  or  nine  cells.  The 
length  and  width  shall  be  chosen  to  be 
perpendicular.  Sanples  shall  be  collected  at 
the  center  of  each  ceil  on  the  surface. 

4.3  Collecting  Sub-samples  from 
Un  flattened  Piles 

If  the  pile  is  too  large  to  be  spread  on  the 
site  to  a  uniform  thickness  of  1  foot  or  30 
centimeters,  or  there  are  too  many  piles  to 
spread  out  in  the  working  area,  the  following 
procedure  can  be  used  to  sample  the  piles. 
This  procedure  assumes  that  Uie  shape  of  the 
piles  is  roughly  conical:  that  is,  having  a 
circular  base  with  PCB  non-remediation 
waste  stacked  up  uniformly  to  a  peak  which 
is  roughly  a  point  centered  above  the  center 
of  the  circular  base.  For  each  sub-sample, 
three  sample  site  coordinates  will  be 
selected. 

4.3.1  Setting  Up  the  Sample  Site  Selection 
System 

4.3.1.1  Use  a  rod.  dowel,  stake,  or  broom 
handle  as  a  marker. 

4.3.1.1.1  Nail  or  otherwise  fasten  to  the  top 
of  the  marker  a  piece  of  string  or  cord  of 
sufficient  length  and  strength  to  reach  &»m 
the  top  of  the  marker  to  the  fiarthest 
peripheral  edge  of  the  pile. 

4.3.1.1.2  Pound  or  push  the  marker  into  the 
top  center  (apex)  of  the  pile  downward 
toward  the  center  of  the  base  at  least  30 
centimeters  or  one  foot  until  the  marker  is 
rigidly  standing  on  its  own,  even  when  the 
cord  is  pulled  tight  to  the  bottom  of  the  pile. 
The  marker  shall  protrude  from  the  top  of  the 
pile  sufficiently  to  allow  easy  movement 
around  the  pile  with  the  tightened  string.  A 
side  view  of  a  pile  with  a  marker  and  sfring 

is  illustrated  below. 

4.3.2  Select  the  first  coordinate  as  follows: 

4.3.2.1  Use  a  random  number  to  generate 
a  number  betiveen  0  and  360.  The  number 
generated  is  the  number  of  degrees  from 
magnetic  north. 

4.3.2.2  In  a  pile  containing  a  lot  of  ferrous 
metal,  the  ferrous  metal  may  have  sufficient 
magnetism  to  deflect  the  compass  needle. 
Confirm  the  magnetic  north  direction  at  a 
location  distant  from  a  pile  of  metal  before 
assuming  that  the  compass  is  not  effected  by 
local  magnetism.  In  the  event  that  the 
compass  needle  is  deflected  by  the  material 
to  be  sampled,  this  sampling  procedure  shall 
not  be  used  and  the  material  to  be  sampled 
shall  then  be  flattened.  Once  the  material  is 
flattened,  the  sampling  procedures  in 
procedure  4.2  of  this  Appendix  shall  be  used. 


4.3.2.3  Use  a  magnetic  compass  to 
determine  this  direction  on  the  pile  as 
follows: 

4.3.2.3.1  Pull  the  cord  to  the  bottom  of  the 
pile. 

4.3.2.3.2  Orient  the  compass  so  that  the 
needle  is  pointing  to  magnetic  north  (At  this 
point  it  may  be  helpful  to  sketch  a  picture 
of  the  top  view  of  the  pile  oriented  to 
magnetic  north  and  draw  a  line  from  the 
center  of  the  pile  outward  in  the  direction  of 
the  selected  coordinate.  (This  drawing  can  be 
used  to  locate  the  approximate  coordinate  in 
the  next  step  and  may  be  used  to  docimient 
the  sampling  location.). 

4.3.2.3.3  With  the  cord  slightly  slack,  hold 
the  cord  and  walk  around  the  outside  edge 
of  the  pile  to  be  sampled  until  the 
approximate  coordinate  is  reached. 

4.3.2.3.4  Tighten  the  cord  and  place  the 
compass  directly  under  the  tightened  cord  at 
the  bottom  edge  of  the  pile. 

4.3.2.3.5  Mo\'e  around  the  outside  of  the 
pile  with  the  cord  laying  over  the  center  of 
the  compass  and  with  the  needle  pointing  to 
magnetic  north  and  stop  when  the  cord  lies 

■  o\^r  the  selected  coordinate  direction  on  the 
comptass. 

4.3.2.4  Mark  this  first  coordinate  by  tying 
the  cord  to  a  peg  or  placing  it  under  a  heavy 
weight. 

4.3.2.5  An  illustration  of  the  orientation  of 
a  magnetic  compass  and  the  cord  with 
respect  to  a  pile  appears  below 

4.3.3  Select  the  second  coordinate  as 
follows: 

4.3.3.1  Once  the  first  coordinate  has  been 
fixed,  along  the  first  coordinate  (the  cord), 
measure  the  distance  in  centimeters  (or 
inches)  from  the  bottom  edge  of  the  pile  to 
the  point  where  the  marker  meets  the  top  of 
the  pile. 

4.3.3.2  Select  a  random  number  between  0 
and  the  total  number  of  centimeters  (inches) 
measured  in  paragraph  4.3.3.1  of  this 
appendix. 

4.3.3.3  Proceed  up  the  cord,  from  the 
bottom  of  the  pile  to  the  top.  the  selected 
number  of  centimeters  (inches). 

4.3.3.4  Pound  or  push  a  marker  rod.  dowel 
or  broom  handle  down  into  the  pile  until  the 
marker  is  sccui-e  to  mark  the  second 
coordinate  f>0!iit. 

4.3.4  Select  the  third  (final)  coordinate  as 
follows: 

4.3.4.1  Measure  or  estimate  the  vertical 
distance  in  centimeters  (or  inches)  from  the 
surface  of  the  pile  at  the  second  coordinate 
marker  to  the  bottom  of  the  pile  or  ground 
level.  This  distance  will  be  referred  to  as 
"vertical  distance." 

4.3.4.2  Select  a  random  number  between  0 
and  the  total  number  of  centimeters  (inches) 
of  vertical  distance. 

4.3.4.3  Dig  a  hole  straight  down  into  the 
pile  the  selected  number  of  centimeters 
(inches)  from  the  surface  of  the  pile.  The  hole 
shall  be  of  sufficient  distance  from  the 
second  coordinate  marker  so  as  to  allow  the 
marker  to  remain  in  place. 

4.3.4.4  Slowly  dig  over  to  expose  the 
second  coordinate  marker  and  collect  the 
sub-sample  on  any  side  of  this  marker  at  the 
depth  selected  in  paragraph  4.3.4.2  of  this 
app>endix. 

4.3.4.5  In  the  event  that  the  measurement 
or  estimate  of  the  distance  to  the  bottom  of 


the  pile  or  the  ground  level  was  too  large  and 
the  selected  depth  is  below  the  bottom  of  the 
pile,  reselect  a  random  number  as  indicated 
in  piaragraph  4.3.4.2  of  tMs  appendix  using 
the  vertical  distance  determined  by  digging 
as  indicated  in  paragraph  4.3.4.3  of  this 
appendix. 
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40  CFR  Part  761 
IOPPTS-66019;  FRL-4904-q 
RIN  207a-AB20 

Polychiorinated  Biphenyls; 
Manufacturlng,  Processing,  and 
Distribution  in  Commerce;  Proposed 
Decisions  on  Exemption  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  Rule. 


SUMMARY:  SecUon  6(e)  of  the  Toxic 
Substances  Control  Act  (TSCA)  bans  the 
manufacture,  processing,  distribution  in 
commerce,  and  the  use  of  PCBs  unless 
the  PCBs  are  totally  enclosed.  Section 
6(e)  gives  EPA  authority,  however,  to 
allow  these  activities  if  the 
Administrator  finds  that  they  will  not 
present  an  unreasonable  risk  of  injury  to 
health  and  the  environment.  This 
proposed  rule  addresses  19  individual 
petitions  under  TSCA  section  6(e)(3)(B) 
for  exemptions  from  the  prohibition 
against  the  manufacture,  processing, 
and  distribution  in  commertre  of 
polychiorinated  biphenyls  (PCBs).  In 
this  proposed  rule  EPA  proposes  to 
deny  eight  petitions  and  to  grant  seven 
petitions;  four  petitions  were  withdrawn 
by  the  petitioners. 

DATES:  Written  main  comments  on  this 
proposed  rule  must  be  received  by 
February  6.  1995.  If  requested  in  writing 
by  December  20, 1994,  an  infonn..! 
hearing  will  be  held  in  Washington,  DC 
on  a  date  to  be  announced  later. 
ADDRESSES:  Comments  should  reference 
docket  #OPPTS-66019  and  should  be 
sent  to  TSCA  Nonconfidential 
Information  Center.  EPA/Office  of 
Pollution  Prevention  and  Toxics.  Room 
B-607.  Northeast  Mall.  401  M  Street. 
SW,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen.  Director,  Environmental 
Assistance  Division  (7408).  OfBce  of 
Pollution  Prevention  and  Toxics.  Rm. 
E-543B,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  Telephone:  (202)  554-1404. 
TDD:  (202)  554-0551,  FAX:  (202)554- 
5603  (document  requests  only). 
SUPPLEMENTARY  INFORMATION:' Section 
6(e)  of  the  Toxic  Substances  Control  Act 
(TSCA)  bans  the  manufacture. 
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processing,  distribution  in  commerce, 
and  the  use  of  PCBs  unless  the  PCBs  are 
totally  enclosed.  Section  6(e)  gives  EPA 
authority,  however,  to  authorize  these 
PCB  activities  if  the  Administrator  finds 
that  they  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  TSCA  provides  that 
EPA  may  set  terms  and  conditions, 
including  recordkeeping  and  reporting 
requirements,  for  granting  an 
exemption. 

I.  Background 

A.  Statutory  Authority 

Section  6(e)  of  TSCA,  15  U.S.C. 
2605(e),  generally  prohibits  the 
manufacture  of  PCBs  after  January  1, 
1979,  the  processing  and  distribution  in 
commerce  of  PCBs  after  July  1, 1979, 
and  the  use  of  PCBs  after  October  11, 
1977,  unless  otherwise  permftted.  While 
section  6(e)(2)(A)  of  TSCA  bans  the  use 
of  PCBs  in  any  manner  other  than  a 
totally  enclosed  manner,  section 
6(e)(2)(B)  provides  that  the 
Administrator  may  by  rule  authorize  the 
use  of  PCBs  if  such  use  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment.  Section  6(e)(3)(A)  of 
TSCA  prohibits  the  manufacture, 
processing,  and  distribution  in 
commerce  of  PCBs  except  for  the 
distribution  in  commerce  of  PCBs  that 
were  sold  for  purposes  other  than  resale 
before  July  1, 1979.  Section  6(e)(3)(B) 
provides  that  any  person  may  petition 
the  Administrator  for  an  exemption 
from  the  prohibition  on  the 
manufacture,  processing,  and 
distribution  in  commerce  of  PCBs.  The 
Administrator  may  by  rule  grant  an 
exemption  if  the  Administrator  finds 
that: 

(i)  an  unreasonable  risk  of  injury  to  health 
or  the  environment  would  not  result,  and  (ii) 
good  feith  efforts  have  been  made  to  develop 
a  chemical  substance  which  does  not  present 
an  unreasonable  risk  of  injury  to  health  or  the 
environment  and  which  may  be  substituted 
for  such  f>olychlorinated  biphenyl.  (15  U.S.C 
2605(e)(3)(B)(iHii)). 

The  Administrator  may  set  terms  and 
conditions  for  an  exemption  and  may 
grant  an  exemption  for  not  more  than  1 
year. 

Section  6(e)(1)  also  authorizes  EPA  to 
regulate  the  disposal  of  PCBs  consistent 
with  the  provisions  in  section  6(e)(2) 
and  (3).  EPA  has  issued  a  regulation  that 
authorizes  the  import  for  disposal  of 
PCBs  with  concentrations  below  50 
ppm.  PCBs  with  greater  concentrations, 
currently  may  only  be  imported  for 
disposal  pursuant  to  an  exemption 
granted  by  EPA  based  upon  the  criteria 
discussed  above. 


B.  Regula  ory  Authority 

EPA's  I)  iterim  Procedural  Rules  for 
manufacti  iiing,  processing,  and 
distributi(  n  in  commerce  exemptions 
describes  ihe  required  content  for  the 
manufactiiring,  processing,  and 
distribution  in  commerce  exemption 
petitions  i  md  the  procediues  EPA 
follows  in  rulemaking  on  exemption 
petitions.  Those  rules  are  codified  at  40 
CFR  750.^0  through  750.41.  These  rules 
were  ame  ided  effective  April  11, 1994, 
by  notice  n  the  Federal  Register  (59  FR 
16991).  E  'A's  Procedural  Rule  for 
rulemaking  imder  section  6  of  TSCA, 
which  governs  use  authorizations  for 
PCBs,  is  f(  tund  at  40  CFR  750.1  through 
750.9. 

C.  History  of  this  Rulemaking 

EPA  re(  eived  for  consideration  18 
new  exen  ption  petitions  and  1  renewal 
petition  u  ader  TSCA  section  6(e)(3)(B) 
which  arc  the  subject  of  this  proposed 
rule.  The  requests  for  exemption  are  as 
follows: 

1.  S.D.  Myers  submitted  four 
individual  petitions  seeking  approvals 
to  import  PCB  Transformers  from 
Canada  fc  r  disposal,  to  import  PCB 
Capacitor  >  from  Canada  for  metal 
recovery  »nd  disposal,  to  import  PCB 
fluids  froti  Canada  for  disposal,  and  to 
import  PC  B  containing  light  ballasts 
trom  Cam  ida  for  disposal. 

2.  Elect  ical  Apparatus  Service 
Association  (EASA)  submitted  a  petition 
seeking  to  renew  their  approval  to  ^ 
process  aiid  distribute  in  commerce  for 
reuse  non-porous  component  parts  from 
PCB-Conmminated  Transformers  that 
have  been  double  washed/rinsed. 

3.  MTM  Research  Chemicals,  Inc. 
submitted  a  petition  seeking  approval  to 
export  PQBs  that  had  been  shipped 
illegally  1 3  the  United  States  and  also  to 
import  fo  ir  PCBs  (less  than  500  grams 
per  chem  cal)  to  be  distributed  in 
commero ;  for  use  in  microscopy  (this 
-petition  \  ras  withdrawn  by  the 

petitionei ). 

4.  Sigrr  a-Aldrich  Corporation 
submitte(  a  petition  seeking  approval  to 
process  a  id  distribute  in  commerce  for 
export  sn  all  quantities  of  PCBs  for 
research  md  development. 

-  5.  Mill  pore  Corporation  in 
conjunct  in  with  Immunosystems  Inc. 
submitte(  two  petitions,  one  petition 
seeking  a  jproval  to  process  and 
disthbuK  in  commerce  for  export  small 
quantitie  i  of  PCBs  for  research  and 
developn  ent  and  the  other  petition 
seeking  a  iproval  to  process  and 
distribut    in  commerce  small  quantities 
of  PCBs    )r  research  and  development, 
character  zed  as  the  development  of  a 
PCB  pro<  uct  (the  second  petition  was 
withdrav  n  by  the  petitioner). 


6.  Triangle  Labs  submitted  a  petition 
seeking  approval  to  import  small 
quantities  of  PCBs  in  water,  soil  and  air 
matrices  for  purposes  of  analysis  (this 
petition  was  wiUidrawn  by  the 
petitioner). 

7.  General  Electric  submitted  a 
petition  seeking  approval  to 
manufacture  small  quantities  of  PCBs 
for  use  on-site  in  EPA-authorized 
research  activities. 

8.  Edwin  Kraemer  submitted  a 
petition  seeking  approval  to  process  and 
distribute  in  commerce  products  made 
from  PCB-contaminated  fluff. 

9.  Jaco  Analytical  Laboratory 
submitted  a  petition  seeking  approval  to 
import  transformer  oil  samples  for 
testing. 

10.  ENSR  submitted  a  petition  seeking 
approval  to  use  carbon  drums  to  filter 
PCBs  from  silicone-filled  transformers 
and  to  transfer  these  drums  between 
customers  as  in-service  equipment  (this 
petition  was  withdrawn  by  the 
petitioner). 

11.  Chemsyn  Science  Laboratories 
submitted  a  petition  seeking  approval  to 
manufacture  and  import  PCBs  for  export 
and  domestic  use  for  the  production  of 
analytical  standards. 

12.  Dangerous  Goods  Consultants 
submitted  a  petition  seeking  approval  to 
import  laboratory  samples  from  Canada 
for  treatability. 

13.  Supelco,  Inc.  submitted  a  petition 
seeking  to  manufacture  small  quantities 
of  PCBs  for  research  and  development. 

14.  National  Institute  of  Standards 
and  Technology  submitted  a  petition 
seeking  to  export  small  quantities  of 
PCBs  for  research  and  development. 

15.  ERTHCO  Environmental  Service, 
Inc.  submitted  a  petition  seeking  to 
import  transformer  oil  samples  for 
analysis. 

n.  Findings  Necessary  to  Grant 
Petitions 

A.  Unreasonable  Risk  Finding 

Before  granting  an  exemption 
petition,  section  6(e)(3)(B)(i)  of  TSCA 
requires  the  Administrator  to  find  that 
granting  an  exemption  would  not  result 
in  an  unreasonable  risk  of  injury  to 
health  or  the  environment  in  the  United 
States.  Consistent  with  the  principle 
that  persons  seeking  an  exemption  from 
a  legislative  prohibition  bear  the  burden 
of  demonstrating  eligibility  for  that 
exemption,  EPA  has  interpreted  this 
provision  to  require  a  petitioner  to 
demonstrate  that  the  proposed  activity 
would  not  pose  an  unreasonable  risk. 

To  determine  whether  a  risk  is 
unreasonable,  EPA  balances  the 
probability  that  harm  will  occur  to 
health  or  the  environment  against  the 
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benefits  to  society  frtim  granting  or 
denying  each  petition.  (See  generally,  15 
U.S.C.  2605(c)(1).)  Specifically.  EPA 
considers  the  following  factors: 

1.  Effects  of  PCBs  on  human  heaM} 
and  the  environment.  In  deciding 
whether  to  grant  an  exemption,  EPA 
considers  the  magnitude  of  exposure 
and  the  effects  of  PCBs  on  bumans  and 
the  environment. 

a.  Health  effects.  EPA  has  determined 
that  PCBs  are  toxic  and  persistent.  PCBs 
can  enter  the  body  through  the  lungs, 
gastrointestinal  tract,  and  skin,  can 
circulate  throughout  the  body,  and  can 
be  stored  in  the  fatty  tissue. 

b.  Environmental  effects.  Certain  PCB 
congeners  are  among  the  most  stable 
chemicals  known,  which  decompose 
very  slowly  once  they  are  released  in 
the  environment.  PCBs  are  absorbed  and 
stored  in  the  fetty  tissue  of  higher 
organisms  as  they  bioaccumulate  up  the 
food  chain  through  invertebrates,  fish, 
and  mammals.  T^s  ultimately  results  in 
human  exposure  through  consumption 
of  PCB-containing  food  sources. 

c.  Risks.  Toxicity  and  exposure  are 
the  two  basic  components  of  risk.  Based 
on  animal  data.  EPA  concluded  that  in 
addition  to  chloracne,  PCBs  may  cause 
developmental  toxicity,  reproductive 
effects,  and  oncogenicity  in  humans. 
EPA  also  concluded  that  PCBs  present 

a  hazard  to  the  environment. 

A  lengthy  discussion  of  these  fiactors 
is  provided  in  the  preamble  to  the 
August  24. 1988  proposed  exemption 
rule  (53  FR  32327). 

2.  Benefits  and  costs.  The  benefits  to 
society  of  granting  an  exemption  vary, 
depending  on  the  activity  for  which  the 
exemption  is  requested.  The  reasonably 
ascertainable  costs  of  denying  an 
exemption  vary,  depending  on  the 
individual  petition.  EPA  has  taken 
benefits  and  costs  into  consideration 
when  evaluating  each  exemption 
petition. 

B.  Good  Faith  Efforts  Finding 

Section  6(e)(3)(B)(ii)  of  TSCA  also 
requires  the  Administrator  to  find  that 
"good  faith  efforts  have  been  made  to 
develop  a  chemical  substance  which 
does  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment  and 
which  may  be  substituted  for  (PCBs)." 
Based  upon  general  legal  principles 
allocating  the  burden  of  proof  to  the 
person  seeking  to  qualify  for  an 
exemption,  EPA  has  interpreted  this 
provision  to  require  that  a  petitioner  has 
the  burden  of  demonstrating  that  it  has 
made  the  requisite  good  Eaith  efforts. 
EPA  considers  several  factors  in 
determining  whether  good  faith  efforts 
have  been  made.  For  each  petition,  EPA 
considers  the  kind  of  exemption  the 


petitioner  is  requesting  and  whether  the 
petitioner  expended  time  and  effort  to 
develop  or  search  for  a  substitute.  In 
each  case,  the.burden  is  on  the 
petitioner  to  show  specifically  what 
they  did  to  substitute  non-PCB  material 
for  PCBs  or  to  show  why  it  was  not 
feasible  to  substitute  non-PCBs  for 
PCBs.  To  satisfy  this  finding  for  requests 
for  an  exemption  to  import  PCBs,  a 
petitioner  must  show  why  such  activity 
must  occur  in  the  United  States  and 
what  steps  will  be  taken  to  eliminate  the 
need  to  import  PCBs  in  the  future. 

m.  Explanation  of  Class  Exemption  fbr 
Research  and  Development 

Distinct  from  its  authority  to  exempt 
PCBs  from  the  ban  on  manufacturing, 
processing,  and  distribution  in 
commerce,  EPA  may  also  authorize  the 
use  of  PCBs.  EPA  authorized, 
indefinitely,  the  use  of  PCBs  in  small 
quantities  for  research  and  development 
in  the  Use  Authorization  Rule,  40  CFR 
761.30(j),  published  in  the  Federal 
Register  of  July  10.  1984  (49  FR  28154). 
"Small  quantities  for  research  and 
development"  is  defined  at  40  CFR 
761.3  as  "any  quantity  of  PCBs  (1)  that 
is  originally  packaged  in  one  or  more 
hermetically  sealed  containers  of  a 
volume  of  no  more  than  5.0  milliliters, 
and  (2)  that  is  used  only  for  purposes  of 
scientific  experimentation  or  analysis, 
or  chemical  research  on,  or  analysis  of 
PCBs,  but  not  for  research  or  analysis  for 
the  development  of  a  PCB  product." 

The  processing  and  distribution  in 
commerce  of  PCBs  in  small  quantities 
for  use  in  research  and  development  is 
allowed  under  a  class  exemption  in  the 
PCB  Exemptions  Rule,  40  CFR 
761.80(g),  published  in  the  Federal 
Register  of  August  8. 1986  (51  FR 
28556).  This  nde  eUminated  the  need 
for  each  person  who  wishes  to  process 
and  distribute  small  quantities  of  PCBs 
in  commerce  for  research  and 
development  to  file  an  individual 
exemption  petition.  EPA  placed  the 
following  terms  and  conditions  on  the 
class  exemption;  That  all  processors  and 
distributors  maintain  records  of  their 
PCB  activities  for  a  period  of  5  years; 
and  that  any  person  or  ccnnpany  that 
expects  to  distribute  in  commerce  100 
grams  (0.22  lb.)  or  more  of  PCBs  for 
research  and  development  within  a  1- 
year  period  must  repeat  to  EPA  and 
identify  the  sites  of  PCB  activities  and 
the  quantities  of  PCBs  to  be  distributed 
in  commen:e.  The  processor  or 
distributor  could  process  and  distribute 
PCBs  in  commerce  and,  provided  it 
gives  proper  prior  notification  to  EPA. 
increase  ihe  amounts  of  PCBs  that  are 
processed  and  distributed  in  commerce, 
until  EPA  takes  action  to  issue  a  final 


rule  that  changes  (e.g.,  terminates)  the 
applicability  of  the  exemption  at 
§761. 80(g)  to  the  processor  or 
distributor. 

In  granting  a  class  exemption.  EPA 
retains  the  authority  to  terminate  the 
class  exemption,  or  to  exclude  any 
distributor  from  the  class  exemption, 
upon  determining  the  activities  allowed 
in  the  class  exemption  will  pose  an 
unreasonable  risk  of  injiuy  to  health  or 
the  environment.  Any  changes  in  the 
disposition  of  the  class  exemption,  or 
the  status  of  individuals  within  the  class 
exemption,  will  be  accomplished 
through  notice  and  comment 
rulemaking  and  members  of  the  class 
will  be  allowed  to  continue  activities 
until  a  final  rule  is  promulgated. 

rv.  Disposition  of  Pending  Exemption 
Petitions 

A.  Import 

EPA  received  eight  exemption 
petitions  to  import  PCBs.  Two  of  these 
petitions  were  withdrawn  by  the 
petitioners. 

1.  S.D.Myers.  Inc.  (Myers).  EPA  has 
received  a  total  of  four  petitions  from 
S.D.  Myers.  Inc.  of  Talmadge.  Ohio,  to 
import  large  volumes  of  PC^  waste  from 
Canada  for  disposal.  The  first  petition 
was  received  by  EPA  on  May  15, 1991. 
the  second  and  third  were  both  received 
on  September  9, 1992.  and  the  fourth 
was  received  on  October  27, 1993. 

a.  Current  petitions.  Myers  processes 
PCBs  for  disposal.  It  has  received 
approval  from  EPA  to:  disassemble. 
decontaminate,  and  recycle  capacitors, 
to  operate  a  mobile  PCB  disposal 
process,  and  it  has  received  interim 
approval  to  commercially  store  PCBs. 

The  petition  received  on  May  15, 
1991  (Petition  1)  is  to  import  drained 
PCB  Transformers  from  Canada  for 
purposes  of  disposal  at  Myers'  facility  in 
Talmadge.  Ohio.  The  petition  requests  a 
5-year  exemption,  without  a  limit  on 
quantity.  Petition  1  cites  data  that 
21,000  PCB  Transformers  are  in  storage 
for  disposal  in  Canada,  and  that  an 
additional  10,000  PCB  TYansformers  are 
still  in  service,  but  could  be  imfwrted 
for  disposal.  Myers  estimates  that  if  all 
31.000  transformers  were  imported  into 
the  United  States,  approximately  1.8 
million  pounds  of  PCBs  in  those 
transformers  would  enter  the  United 
States.  Once  at  Myers'  facility,  the 
transformers  would  be  disponed  of  in 
accordance  with  Myers'  permit  trom 
EPA  Region  V.  The  transformers  would 
be  disassembled,  metallic  portions 
would  be  decontaminated  and 
subsequently  smelted  for  metal 
recovery,  and  residual  PCBs  and  porous 
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materials  would  be  shipped  off  site  to  a 
TSCA-permitted  incinerator. 

Myers'  second  petition,  received  on 
September  9, 1992.  (Petition  2)  is  to 
import  intact,  non-leaking  PCB 
Capacitors  from  Canada  for  disposal. 
The  capacitors  would  be  disposed  of  by 
Myers  through  a  disassembly, 
decontamination,  and  materials 
recycling  process  similar  to  its 
transformer  process.  Myers  is  permitted 
by  EPA  Region  V  to  process  capacitors 
for  disposal.  Petition  2  requests  a  5-year 
exemption,  with  no  limit  on  quantity. 
Myers  states  that  there  are  18.6  million 
pounds  of  PCB  capacitors  in  Canada, 
and  estimates  that  13  million  pounds  of 
PCB  waste  requiring  incineration  would 
be  generated  by  the  processing  of  these 
capacitors  at  its  facility. 

The  third  petition,  also  received  on 
September  9, 1992,  (Petition  3)  is  a 
request  to  import  askarel  PCB  liquids 
(500  ppm  and  over)  from  Canada  to  the 
United  States  for  purposes  of  disposal. 
The  petition  cites  data  that  40  million 
pounds  of  high-concentration  fluid  is 
present  in  Canada.  Myers  would 
transport  the  PCBs  to  a  TSCA-approved 
incinerator  for  disposal.  The  PCBs 
would  not  be  disposed  of  at  Myers' 
Tabnadge,  Ohio.  faciUty,  but  some 
might  be  stored  there  before  being 
incinerated  elsewhere.  Myers  is  a 
permitted  PCB  transporter  and  has 
interim  approval  as  a  commercial  storer 
of  PCBs.  Petition  3  also  requests  a  5- 
year  period  with  no  limit  on  quantity. 

Myers'  fourth  petition,  received  by 
EPA  on  October  27, 1993,  (Petition  4)  is 
to  import  intact,  non-leaking  PCB- 
containing  fluorescent  light  ballasts 
from  Canada  for  disposal.  The  ballasts 
would  be  taken  to  Myers'  facility,  wherfr 
they  would  be  processed  to  recover 
reclaimable  metals,  and  the 
contaminated  materials  remaining 
would  be  shipped  off  site  to  a  TSCA- 
approved  incinerator.  EPA  Region  V  has 
permitted  Myers'  ballast  disposal 
method.  Myers  is  requesting  an 
exemption  for  a  5-year  period,  and 
estimates  that  60  million  pounds  of  PCB 
containing  light  ballasts  are  present  in 
Canada, [Canadian  Government  data 
from  1991  actually  estimates  that  there 
are  60  miUion  units  present  in  Canada, 
which  have  a  total  weight  of  220  miUion 
pounds  (see  "Canadian  PCB  Summary: 
A  Summary  of  National  PCB  Inve^'ory" 
January,  1991)).  Myers  provides 
estimates  that  indicate  about  20  percent 
of  the  ballast  weight  would  consist  of 
unrecoverable  PCB  waste  (44  million 
pounds]  requiring  incineration. 

In  all  four  petitions,  Myers  asserts  that 
since  EPA  has  permitted  their  disposal 
processes  based  on  the  fact  that  these 
processes  do  not  pose  an  unreasonable 
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risk  of  in  ury  to  health  or  the 
environment,  this  finding  should  be 
applied  tp  any  PCB  waste  imported  from 
Canada  far  purposes  of  disposal. 
Petition  3.  which  does  not  involve  in- 
house  disposal  activities  but  only 
transportation  and  storage,  cites  the 
overall  safety  record  and  safety 
proceduies  of  the  company  as  grounds 
for  a  no  iinreasonable  risk  finding,  and 
specifically  asserts  that  Myers'  PCB  tank 
truck  fletil  "has  not  had  an  accident  or 
spill  whoi  moving  PCBs." 

In  temis  of  benefits,  Myers  estimates 
in  Petition  1  that  by  importing  all  of 
Canada's(PCB  transformers,  it  would 
generate  tl80  million  in  service  fees, 
and  an  additional  $20  million  in  scrap 
metal  sales.  Petitions  2,  3  and  4  are 
estimateq  to  generate  revenues  of  S46 
million,  I  30  million,  and  $45  million, 
respectiv  jly,  Myers  estimates  that 
Petition  ;  would  earn  a  profit  of  $20 
million  fi  ir  Myers  and  the  incinerators 
(the  othe:  petitions  do  not  provide  profit 
estimates  |.  In  addition.  Petitions  2  and 
4  state  th  It  each  would  create  an 
additions  1  20  jobs.  Other  benefits 
mentionc  d  in  the  petitions  include 
speeding  the  removal  of  PCBs  from 
North  An  lerica  and  a  lowering  of 
disposal  :osts  for  companies  in  Canada. 

In  resp  )nse  to  the  good  faith  efforts 
criteria  o  TSCA  section  6(e)(3)(B)(ii) 
have  beei  i  met,  Myers  maintains  in  all 
four  peti  ions  that  this  criteria  is  not 
applicab  b  to  his  petitions.  Petition  1 
does,  hoi  rever,  go  on  to  state  that  Myers 
has  inve!  Ligated  the  possibility  of 
destroyii  g  these  wastes  in  Canada,  but 
conclude  d  that  it  would  not  be 
poUticai:  /  or  economically  feasible  to 
do  so. 

b.  Prof  osed  decision  on  petitions. 
EPA  pro  OSes  to  deny  all  four  petitions 
from  S.D  Myers.  EPA  has  determined 
that  the  j  etitioner  has  failed  to  establish 
that  then  is  no  uiueasonable  risk  as 
required  n  TSCA  section  6(e)(3)(B).  The 
petitione  r  has  not  demonstrated  how  the 
benefits  i  ccruing  from  granting  these 
petitions  would  outweigh  the  risks 
inherent  in  the  importation  of  PCB 
waste  as  iroposed  by  petitioner.  In 
addition,  EPA  believes  that  the 
petitione  r  has  failed  to  demonstrate  that 
it  has  made  a  good  faith  efforts  to 
investigate  and  develop  alternatives  to 
import.  I 

EPA  hAs  already  made  a  general 
determii»tion  that  the  import  of  PCBs 
into  the  IJnited  States  and  the 
distribution  in  commerce  of  PCBs 
present  ai  unreasonable  risk  of  injury  to 
human  t^alth  and  the  environment  (See 
40  CFR  ^1.20  and  44  FR  31514,  May 
31, 1979).  EPA  has  also  stated  that  "[i)t 
is  the  clflbr  intent  of  TSCA  to  minimize 
the  addil  ion  of  PCBs  to  the  environment 


of  the  United  States."  Id.  Moreover, 
while  EPA  believes  that  there  is  always 
some  risk  inherent  in  the  import  of  any 
quantity  of  PCBs,  the  large  quantities 
that  Myers  would  import  significantly 
increases  the  risk. 

All  four  of  Myers'  petitions  would 
involve  the  importation,  transportation, 
and  disposal  of  very  leuge  quantities  of 
PCB  waste.  Taken  together,  they  would 
account  for  most  of  Canada's  PCB  fluids 
at  concentrations  over  500  ppm,  as  well 
as  all  of  its  PCB  Transformers,  PCB 
Capacitors  and  PCB-containing 
fluorescent  light  ballasts.  Myers 
indicates  in  the  four  petitions  that  over 
a  5  year  period  it  wishes  to  import  a 
total  of  approximately  300  million 
pounds  of  PCB  waste  for  disposal.  Based 
on  the  data  supplied  in  the  petitions 
and  supplemental  information  (see  notn 
to  docket  "Calculations"),  EPA 
calculates  that  the  four  petitions  could 
involve  the  importation  of  up  to  457 
million  pounds  of  PCB  waste  into  the 
United  States,  for  disposal  either  at 
Myers'  Talmadge,  Ohio  facility,  or,  in 
the  case  of  Petition  3,  at  an  unspecified 
TSCA-approved  incinerator. 

Prior  to  disposal,  Myers  would 
transport  large  quantities  of  PCB  waste 
through  the  United  States  either  to  the 
Ohio  site  or  to  an  incinerator. 
Subsequent  to  Myers'  disposal  activity 
in  Ohio,  an  additional  60  to  90  million 
poimds  of  concentrated  PCB  waste  (not 
counting  any  additional  solvents  and 
process  waste  that  Myers  would 
generate)  would  have  to  be  transported 
from  Ohio  to  a  TSCA-approved 
incinerator.  Currently,  the  closest 
available  incinerator  is  located  in 
Coffeyville,  Kansas  (Aptus,  Inc.).  In 
information  supplemental  to  the 
petitions,  Myers  estimates  that  an 
average  truckload  for  such  waste  would 
weigh  40,000  pounds.  Using  this 
estimate,  EPA  calculates  that  7,500  to 
11,750  truckloads  of  waste  would  be 
shipped  to  Talmadge,  and  an  additional 
1,500  to  2,250  truckloads  would  be 
shipped  from  Talmadge  for  incineration. 

Myers  has  failed  to  demonstrate  that 
the  proposed  activity  would  not  pose  a 
risk  to  health  and  environment  in  the 
United  States.  The  introduction  and 
disposal  of  large  volumes  of  PCBs 
would  pose  some  risk  of  exposure,  even 
if  the  PCBs  are  disposed  of  in  an  EPA- 
permitted  facility  such  as  Myers"  Ohio 
facility  or  other  TSCA-approved 
incinerator.  In  addition,  the  large 
volumes  of  PCBs  that  would  be 
transported  to  various  facilities  in 
different  parts  of  the  United  States  pose 
a  potential  risk  of  spills  or  other 
exposure  to  PCBs  despite  the  past  safety 
record  of  the  transporting  company. 


Myers  also  has  failed  to  submit 
adequate  information  with  respect  to  the 
benefits  of  the  proposed  activity.  Myers 
states  that  one  of  the  benefits  would  be 
additional  revenues  for  the  company. 
With  the  exception  of  Petition  3, 
however,  Myers  has  provided  revenue 
information  only  with  respect  to  gross 
revenues.  Gross  revenue  estimates  tend 
to  overinflate  the  actual  financial  benefit 
to  the  petitioner.  To  properly  evaluate 
the  financial  impacts,  EPA  needs 
additional  information  regarding  any 
costs  that  might  offset  projected  gross 
revenues. 

In  addition,  Myers  has  failed  to 
substantiate  its  claim  that  the  United 
States  would  benefit  by  the  removal  of 
PCBs  that  are  stored  in  Canada  and  the 
elimination  of  possible  risk  of 
crossborder  contamination.  EPA 
acknowledges  that  there  is  a  possibiUty 
that  some  PCBs  stored  in  Canada  could 
pose  some  risk  to  health  or  environment 
in  the  United  States.  Myers,  however, 
has  not  presented  factual  information  to 
demonstrate  why  PCBs  stored  in  Canada 
pose  such  a  risk  or  to  show  the  extent 
of  the  risk  to  health  and  environment  in 
the  United  States. 

The  Canadian  govenunent  regulates 
the  storage  and  disposal  of  PCBs  in  that 
country  which  should  provide  adequate 
protection  against  releases  or  spills  that 
could  threaten  the  United  States. 
Moreover.  Canada  possesses  a  domestic 
disposal  facility,  and  is  in  the  process  of 
expanding  its  PCB  disposal  resources 
(Memo  from  Bryan  to  Greenwood,  June 
25, 1991).  The  government  also  has 
some  mobile  disposal  facihties.  Id. 
Some  of  these  facilities  may  be  available 
to  dispose  of  the  PCBs  that  Myers 
proposes  to  unport  into  the  United 
States. 

Myers  also  states  that  lowered 
disposal  costs  for  Canadian  companies 
constitute  an  additional  benefit  of  the 
proposed  activities.  Under  TSCA, 
however,  EPA  does  not  consider 
benefits  that  may  occur  accrue  to  foreign 
businesses,  just  as  it  does  not  consider 
risks  that  do  not  threaten  domestic 
health  or  the  environment. 

EPA  is  proposing  to  deny  Myers' 
petitions  because  Myers  has  failed  to 
demonstrate  that  the  risks  of  the 
proposed  activity  are  reasonable  when 
weighed  against  the  benefits, 
particularly  in  view  of  the  limited 
information  available  to  substantiate  the 
alleeed  benefits. 

Myers  contends  that  the  proposed 
disposal  activities  do  not  pose  an 
unreasonable  risk  by  noting  that  the 
facilities  that  would  dispose  of  the  PCBs 
are  permitted  by  EPA  pursuant  to  40 
CFTl  761.60(e).  Section  761.60(e) 
authorizes  EPA  to  issue  a  permit  if  the 


method  of  destroying  PCBs  will  not 
present  an  imreasonable  risk  of  injury  to 
health  or  the  environment.  Under  this 
provision,  EPA  weighs  the  risk  of  the 
disposal  methodology  against  the 
benefits  to  the  health  and  environment 
in  the  United  States.  The  fact  that  EPA 
has  determined  that  the  benefits 
outweigh  the  risks  when  the  activity 
involves  the^isposal  of  domestic  PCBs 
that  are  already  present  in  the  United 
States,  however,  does  not  demonstrate 
that  the  benefits  outweigh  the  risks 
when  the  activity  involves  disposing  of 
foreign  PCBs  that  would  be  introduced 
into  this  country.  The  introduction  of 
additional  PCBs  that  would  otherwise 
not  be  in  the  United  States  adds  an 
additional  factor  to  the  risk/benefit 
equation. 

EPA  further  finds  grounds  to  deny  the 
petitions  based  on  the  good  faith  efforts 
criteria  of  TSCA  section  6(e)(3)(B)(ii). 
Petition  1  maintains  that  this  criteria  is 
"not  really  applicable."  in  that  Myers 
only  wishes  to  import  PCBs  for  disposal, 
and  not  for  use  in  commerce;  however, 
the  petition  does  go  on  to  discuss  other 
disposal  options.  The  subsequent  three 
petitions  simply  state  that  the  good  faith 
efforts  criteria  does  not  apply,  and 
provide  no  discussion  of  alternatives. 
While,  strictly  speaking,  section 
6(e)(3)(B)(ii)  refers  to  finding  substitute 
chemicals.  EPA  believes  that  under  this 
section  it  must  generally  consider  the 
issues  of  the  availability  of  alternatives, 
and  the  overall  necessity  for  granting  an 
exemption.  The  alternative  to 
importation  of  Canadian  PCB  waste  into 
the  United  States  for  destruction  is  to 
destroy  those  wastes  in  Canada  itself. 
Myers  maintains  in  Petition  1  that  it  has 
investigated  the  possibility  of  setting  up 
a  facility  in  Canada  to  recycle/destroy 
PCB  Transformers,  and  it  concluded 
that  it  would  be  imeconomical  and 
politically  difficult  to  establish  a  faciUty 
in  Canada.  However,  Myers  fails  to 
demonstrate  that  establishing  a  facility 
in  Canada  is  not  feasible;  rather,  Myers 
only  forwards  arguments  as  to  why 
doing  so  is  less  expedient  and  less 
profitable  for  Myers  than  importing  the 
waste  to  its  existing  facility  in  the 
United  States.  Myers  does  not  provide 
any  evidence  that  it  made  substantial 
good  faith  efforts  to  pursue  such  an 
option  before  it  petitioned  the  Agency 
for  this  exemption.  More  importantly, 
Canada  already  possess  a  domestic 
disposal  facility,  and  is  in  the  process  of 
expanding  its  PCB  disposal  resources. 
There  are  no  technological  barriers  to 
the  effective  destruction  of  PCBs  in 
Canada  that  would  necessitate  their 
shipment  to  the  United  States  for  safe 
disposal.  Myers  has  not  demonstrated 


the  necessity  for  the  PCBs  in  question  to 
be  imported  to  the  United  States  for 
disposal,  and  accordingly  EPA  finds 
that  all  four  petitions  have  failed  to 
meet  the  good  faith  efforts  criteria. 

Although  Myers  has  not  submitted 
adequate  information  to  allow  the 
Agency  to  make  the  requisite  findings 
for  these  four  specific  exemptions  to 
import  Canadian  PCBs  for  disposal.  EPA 
is  considering  whether  to  amend 
existing  PCB  disposal  rules  to  modify- 
the  general  restriction  on  the  import  of 
PCBs  with  50  ppm  or  greater  for 
disposal.  EPA  believes  that  opening  the 
border  to  allow  import  for  disposal  may 
have  far-reaching  consequences  and  that 
it  is  preferable  to  raise  the  issue  of  the 
transboundry  movement  of  PCB  waste 
generally  in  the  proposed  disposal  rules 
rather  than  to  examine  it  in  isolation  in 
the  context  of  individual  company's 
petitions  for  exemption.  In  the  proposed 
disposal  rules.  EPA  is  requesting 
comment  on  the  circumstances  under 
which  the  United  States  border  should 
be  opened  to  the  transboimdry 
shipments  of  PCBs  for  disposal.  The 
proposal,  if  finalized,  would  retain  the 
general  prohibitions  on  import  of  PCB 
wastes  at  concentrations  of  50  ppm  or 
greater,  with  certain  exceptions 
described  in  more  detail  in  the  preamble 
to  the  proposed  disposal  rule. 

2.  Gene  Hideout  Dangerous  Goods 
Consultants.  Inc.  (DOC).  On  December 
27. 1993,  Dangerous  Goods  submitted 
an  exemption  petition  to  import 
laboratory  samples  from  Canada  for 
treatability  studies.  DGC  is  a  consulting 
firm  which  is  based  in  Ontario,  Canada, 
and  which  also  is  incorporated  in  the 
state  of  New  Jersey. 

a.  Current  petition.  The  petitioner 
requests  to  import  PCB  waste  samples, 
primarily  soil  samples,  not  to  exceed  5 
kilograms  total  weight.  DGC  estimates 
that  samples  would  be  shipped  no  more 
than  once  a  week.  Assuming  weekly 
shipments  of  5  kilograms  each, 
approximately  260  kilograms  of  soil  and 
other  media  would  be  imported 
aimually.  If  granted  an  exemption.  DGC 
expresses  an  intent  to  renew  their 
exemption  for  up  to  5  years.  Treatability 
analysis  would  be  conducted  at 
unidentified  client  laboratories  in  the 
United  States  (DGC  is  a  consulting  firm 
and  does  not  operate  its  own  laboratory 
facihties).  The  petitioner  claims  that 
PCBs  in  the  waste  samples  would 
normally  be  destroyed  during  treatment 
and  analysis,  but  if  any  remained,  the 
residuals  could  be  returned  to  Canada  if 
EPA  so  stipulates.  According  to  DGC, 
the  capability  to  treat/analyze  such  PCB 
waste  samples  does  not  exist  in  Canada     j 
at  this  time,  but  at  least  one  U.S. 
laboratory  possesses  such  technology 
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DGC  believes  that  such  capabUity 
should  be  developed  in  Canada  within 
4  or  5  years  time.  DGC  does  not  claim 
any  economic  losses  to  the  United 
States  wcnild  result  firom  a  petition 
denial,  but  it  maintains  that  without  this 
exemption,  PCB-contaminated  soil  in 
Canada  will  remain  untreated  until . 
Canada  develops  this  laboratory 
technology  domestically. 

b.  Proposed  decision  on  petition.  EPA 
proposes  to  deny  this  exemption 
petition.  EPA  h^  determined  that,  in 
general,  the  impart  (manufactxue)  of 
PCBs  into  the  United  States  and  the 
distribution  in  commerce  of  PCBs 
present  an  unreasonable  risk  of  injury  to 
health  and  the  environment  [See  40  CFR 
761.20  and  44  FR  31514,  May  31, 1979]. 
EPA  has  also  stated  that  "[i]t  is  the  clear 
intent  of  TSCA  to  minimize  the  addition 
of  PCBs  to  the  environment  of  the 
United  States."  Id.  DGC  has  not 
demonstrated  what  benefits  would 
accrue  to  the  United  States  through  the 
granting  of  its  petition,  and  how  those 
benefits  would  outwreigh  the  risk 
inherent  in  importation  of  PCB  wastes. 
Accordingly,  BPA  cannot  make  the 
pnriing  that  granting  this  petition  will 
not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 

In  addition,  EPA  finds  that  the 
petitioner  has  failed  to  satisfy  the  good 
faith  efforts  criterion,  i.e.,  DGC  has  not 
dononstrated  that  there  is  no  viable 
alternative  to  importing  these  samples 
into  the  United  States.  According  to  the 
Canadian  Association  for  Environmental 
Analytical  Laboratories,  there  are 
laboratories  within  Canada  capable  of 
conducting  PCB  analysis.  The  petition 
does  not  provide  any  details  on  the 
unidentified  U.S.  laboratory's 
techniques,  why  the  Canadian 
laboratories  are  imable  to  provide  such 
analysis,  or  why  developing  such 
technologies  would  take  Canadian 
laboratories  so  long.  Further,  the 
petition  fails  to  justify  how  the 
shipment  of  individual  laboratory 
samples  to  the  United  States  will 
expedite  the  cleanup  of  PCB- 
contaminated  sites  in  Canada:  cleanup 
of  these  sites  will  not  occur  until  the 
Canadians  develop  their  own  domestic 
ability  to  apply  such  technologies  in  situ 
on  a  large  commercial  scale.  EPA  notes 
that  the  primary  reason  it  closed  the 
border  in  1980  was  to  encourage  foreign 
countries  to  develop  their  own  capacity 
for  properly  handling  and  disposing  of 
PCB  waste.  [See  45  FR  29115.  May  1, 
1980].  The  Agency  believes  that 
granting  this  i>etition  might  actually 
hinder  Canadian  efforts  to  develop  a 
domestic  treatment  capability. 

3.  Jaco  Analytical  Laboratory,  Inc. 
(Jaco).  On  )ime  14. 1993.  )aco  (formerly 


National  CLem  Lab)  submitted  an 
exemptionpetition  to  import  oil 
samples  fr<  m  transformers  from 
Canadian  i  tilities  to  test  for  PCBs,  and 
to  return  (e  xport)  to  the  Canadian 
utilities  an  r  unused  samples  that  test 
positive  foi  PCBs  following  their 
analysis.  C  a  May  13  1994,  Jaco 
amended  i  s  petition  and  notified  EPA 
that  Natioijal  Chem  Lab  has  been 
acquired  b^  Jaco. 

a.  Current  petition.  The  sample  sizes 
would  be  3-5  miUiliters  per  sample  of 
oil.  These  Samples  would  then  be 
analyzed  fir  PCS  content.  Following 
their  analysis,  waste  oil  499  ppm  or  less 
would  be  ncycled  in  a  high  efficiency 
boiler  at  B^  Stone  Utihty;  and  waste  oil 
500  ppm  or  greater  would  be  sent  to 
Aptus  for  incineration.  Jaco  estimates 
that  based  pn  a  submittal  rate  of  50,000 
samples  per  year,  the  total  volume  of 
PCBs  to  be  imported  would  be  6  gallons. 
Jaco  maintains  that  historical  laboratory, 
data  India  tes  that  less  than  5  percent  of 
the  sample  s  are  in  the  PCB  classification 
(over  50  pim).  In  addition,  Jaco 
estimates  mat  their  volume  of  waste  oil 
greater  thai  499  ppm  would  only 
increase  by  3  gallons  annually. 

During  ftialysis,  Jaco  states  that  the  1 
microliter  injected  into  the  Gas 
Chromatograph  (GC)  is  destroyed  in  the 
destructive  detector  and  the  residual  oil 
fit)m  this  i|rocess  contains  no  PCBs 
since  the  eMraction  process  removes  the 
PCBs  fiY)m|the  oil.  Further,  the  9.4 
milliliters  of  2,2,4-trimethylpentane  that 
is  used  in  the  extraction  process  and 
remaining  after  the  GC  sample  is  run,  is 
separated  from  the  acid  and  reclaimed 
in  a  distillation  process  for  reuse.  This 
recycling  4f  the  solvent  used  in  the 
extraction  eliminates  the  need  for 
solvent  dilposal. 

Jaco  states  that  the  economic 
consequedces  of  denial  would  be  greater 
for  the  Caaadian  utilities.  In  their 
petition,  J^co  indicates  that  Canadian 
utilities  currently  pay  $100.00  per 
sample,  while  Jaco's  cost  is  $15.00  per 
sample.  Japo  maintains  that  denial  of 
their  petition  would  limit  the  growth  of 
Jaco  (4  additional  jobs)  and  the  number 
of  non-fartn  jobs  available  in  Eastern 
Washington  State. 

b.  Proposed  decision  on  petition.  EPA 
proposes  jo  deny  this  exemption 
petition.  HPA  has  determined  that  the 
petitioner  has  failed  to  establish  that 
there  is  no  unreasonable  risk  as  required 
in  TSCA  section  6(e)(3)(B).  The 
petitioner  has  not  demonstrated  how  the 
benefits  a  :cruing  from  granting  these 
petitions  |vould  outweigh  the  risks 
inherent  i^i  importation  of  PCB  waste. 
EPA  has  deterauned  that  the  import 
(manufad  ure)  of  PCBs  into  the  United 
States  an(  the  distribution  in  commerce 


of  PCBs  present  an  imreasonable  risk  of 
injury  to  health  and  the  environment 
(See  40  CFR  761.20  and  44  FR  31514 
and  31537,  May  31. 1979).  EPA  has  also 
stated  that  "[i]t  is  tbe  clear  intent  of 
TSCA  to  minimize  the  addition  of  PCBs 
to  the  environment  of  the  United 
States."  Id.  In  1980,  EPA  issued  a  policy 
that  encoiuaged  foreign  countries  to 
develop  their  own  capacity  for  properly 
handling  and  disposing  of  PCB  waste. 
(See  45  FR  29115,  May  1, 1980). 

Further,  EPA  has  determined  that  the 
petitioner  has  not  met  the  good  faith 
efforts  criterion.  Although  no  non-PCB 
substitutes  can  be  used  for  the  analysis 
of  PCBs,  the  petitioner  has  not 
demonstrated  or  provided  any 
convincing  rationale  as  to  why  there  is 
a  necessity  for  the  PCBs  to  be  imported 
into  the  United  States,  solely  for  the 
purpose  of  analysis.  According  to  the 
Canadian  Association  for  Environmental 
Analytical  Laboratories  (GAEL),  there 
are  analytical  laboratories  within 
Canada  for  conducting  PCB  analysis 
(See  GAEL  lists  of  accredited  and 
certified  labs  •  January,  1994).  EPA  does 
not  want  to  encomnge  the  expansion  of 
PCB  products  or  PCB  services  for 
companies  when  there  are  feasible 
alternatives  already  in  place. 

4.  ERTHCO  Environmental  Service, 
Inc.  (ERTHCO).  On  March  4, 1994, 
ERTHCO  submitted  an  exemption 
petition  requesting  to  import  from  the 
Philippines  samples  of  oil  for  PCB 
analysis. 

a.  Current  petition.  The  petitioner 
states  that  the  oil  samples  firom 
transformers  and  other  electrical 
equipment  would  be  in  vials  of  5 
milliliter  or  less.  These  samples  would 
be  collected  from  clients  of  their  Manila 
Branch  Office  and  submitted  through 
the  Rancho  Cordova/Sacramento  Office 
to  Analytical  Associates  Inc.  located  at 
4011  Power  Inn  Road,  Suite  G, 
Sacramento,  CA,  95826. 

The  petitioner  states  that  the 
analytical  evaluations  (e.g.,  dielectric 
breakdown  voltage,  acid  number, 
dissipation  factor,  etc.)  of  these  samples 
is  in  an  effort  to  assist  power  utilities  in 
understanding  the  iimer  performance  of 
their  electrical  equipment.  The 
petitioner  expects  that  a  maximiun  of  3 
liters  of  fluid  (250  ml  or  50  samples  less 
than  5  milliliters),  vinth  a  PCB 
concentration  range  from  0  to  100 
percent,  would  be  imported  in  1  year. 

The  petitioner  states  that  PCB  release 
prevention  measures  would  be 
implemented  for  their  shipments.  In 
addition,  the  petitioner  would  require 
all  contracting  laboratories  to  handle  the 
samples  in  an  environmentally  sound 
manner,  throughout  the  process  and  up 
to  final  disposal. 
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The  petitioner  states  that  the  no 
unreasonable  risk  criteria  would  be  met 
because  no  handling  of  the  PCBs  would 
take  place  outside  of  an  experienced 
laboratory.  Transportation  of  the 
samples  would  be  according  to 
International  Air  Transportation 
Authority  (LATA)  guidelines.  In 
quantifying  the  economic  consequences 
if  their  petition  were  denied,  the 
petitioner  states  that  there  is  major 
economic  benefit  to  be  realized,  but  an 
accurate  estimate  of  the  economic 
impact  cannot  be  given  at  this  time. 
Moreover,  the  petitioner  believes  that  it 
may  be  liable  if  this  activity  is  not 
allowed  because  the  petitioner's 
operation  in  the  Philippines  would  not 
be  able  to  properly  determine  risks  to 
personnel  safety  and  the  environment. 
•    b.  Proposed  decision  on  petition.  EPA 
proposes  to  deny  ERTHCO's  exemption 
petition.  EPA  has  determined  that  the 
petitioner  has  failed  to  establish  that 
there  is  no  unreasonable  risk  as  required 
in  TSCA  section  6(e)(3)(B).  The 
petitioner  has  not  demonstrated  how  the 
benefits  accruing  from  granting  these 
petitions  would  outweigh  the  risks 
inherent  in  importation  of  PCB  waste. 

EPA  has  determined  that  the  import 
(manufacture)  of  PCBs  into  the  United 
States  and  the  distribution  in  commerce 
of  PCBs  present  an  unreasonable  risk  of 
injury  to  health  and  the  environment 
(See  40  CFR  761.20  and  44  FR  31514 
and  31537,  May  31, 1979).  EPA  has  also 
stated  that  "(ijt  is  the  clear  intent  of 
TSCA  to  minimize  the  additicm  of  PCBs 
to  the  environment  of  the  United 
States."  Id.  In  1980,  EPA  issued  a  policy 
that  encouraged  foreign  coimtries  to 
develop  their  own  capacity  for  properly 
handling  and  disposing  of  PCB  waste. 
(See  45  FR  29115,  May  1, 1980). 

Furtlier,  EPA  has  determined  that  the 
petitioner-has  not  met  the  good  faith 
efforts  criterion.  Although  no  non-PCB 
substitutes  can  be  used  for  the  analysis 
of  PCBs,  the  petitioner  has  not 
demonstrated  or  provided  any 
convincing  rationale  as  to  why  there  is 
a  necessity  for  the  PCBs  to  be  imported 
into  the  United  States,  solely  for  the 
purpose  of  analysis.  EPA  does  not  want 
to  encourage  the  expansion  of  PCB 
products  or  PCB  services  in  the  United 
States  when  there  are  feasible 
alternatives  already  in  place. 

C.  Export 

EPA  received  four  petitions  to  export 
PCBs.  One  of  these  petitions  was 
withdrawn  by  the  petitioner. 

1 .  Sigma-AIdricn  Corporation  (Sigma- 
Aldrich).  On  May  6, 1992,  Sigma- 
Aldrich  submitted  an  exemption 
petition  to  export  small  quantities  of 
PCBs  for  research  and  development  to 


the  international  monitoring  community 
for  use  in  tbe  identification  and 
quantification  of  environmental 
contaminants.  On  May  24, 1994,  Si^a- 
Aldrich  submitted  an  amendment  to  its 
petition. 

a.  Current  petition.  Sigma-Aldrich 
states  that  they  obtain  PCBs  for 
environmental  monitoring  purposes 
from  companies  already  exempted  by 
EPA.  These  PCBs  are  analyzed  for 
quality  control  by  highly  trained 
chemists  using  gas  chromatography  and 
then  prepared  as  analytical  reference 
standards. 

The  PCB  standards  are  prepared  in 
concentrations  not  exceeding  1 ,000 
micrograms  per  milliliter  in  organic 
solvent.  The  standards  will  be  packaged 
in  volumes  of  1  milliliter  in  flame 
sealed  amber  glass  ampules.  The 
ampules  will  be  packaged  using  die-cut 
cardboard  inserts  that  hold  the  ampules 
securely  in  place  inside  a  rigid 
cardboard  box  which  will  be 
overpacked  in  a  box  that  has  been 
tested,  certified  and  labelled  according 
to  Department  of  Transportation  (DOT) 
specifications.  Sigma-Aldrich  also  states 
that  all  shipping  will  be  done  in 
observance  of  all  domestic  and  foreign 
transportation  requirements.  The 
processing  of  these  standards  will  be 
performed  at  the  Sigma-Aldrich  facility 
at  3500  DeKalb  Street,  St.  Louis, 
Missouri.  The  maximum  total  volume  of 
PCB  solution  will  not  exceed  5  liters  • 
and  the  maximiun  total  PCB  volume 
contained  in  the  solution  will  not 
exceed  5  milliliters.  Sigma-Aldrich 
estimates  that  the  total  amount  of  PCBs 
to  be  exported  in  1  year  will  not  exceed 
100  grams  or  0.220  pounds. 

According  to  Sigma-AJdrich  the 
analytical  work  will  generate  a 
wastestream  that  contains  a  maximum 
of  2.5  milligrams  of  PCBs,  while  the 
processing  wastestream  will  not  exceed 
5.0  milligrams  of  PCBs.  Sigma-Alcfrich 
states  that  these  wastestreams  will  be 
handled  in  accordance  with  40  CFR  part 
761.  subpart  K.  In  its  petition.  Sigma- 
Aldrich  also  states  that  through 
customer  screening  they  will  ensure 
proper  handling  of  the  materials  by  * 
qualified  personnel.  Sigma-Aldrich 
estimates  that  denial  of  this  petition  will 
result  in  a  loss  in  revenue  of  $60,000  per 
year. 

In  a  letter  dated  March  24. 1994, 
Sigma-Aldrich  amended  their  petition 
to  include  an  exemption  to  export  small 
quantities  of  Carbon  14-labelled  PCBs 
for  sale  to  foreign  customers  for  use  in 
the  performance  of  metabolic  and 
environmental  fate  studies.  Sigma- 
Aldrich  synthesizes  Carbon  14-labeled 
PCBs  in  small  quantities  for  metabolism 
and  environmental  research  according 


to  their  existing  exemption.  Sigma- 
Aldrich's  ensting  exemption  for 
manufacturing  PCBs  for  these  products 
is  in  the  name  of  Pathfinder  Laboratory 
which  is  now  the  Radiochemicals 
Department  of  Sigma  Chemical 
Company  (part  of  Sigma-Aldrich 
Corporation). 

Tne  petitioner  states  that  these 
Carbon-14  PCBs  are  analyzed  by  highly 
trained  chemists  using  high  pressure 
liquid  chromatography  in  a  quality 
control  laboratory.  Packaging  for  these 
items  consists  of  flame-sealed  glass 
ampules  containing  less  than  0.5 
milliliters  of  solvent.  The  primary 
container  is  overpacked  using  packing 
material  and  a  second  box  that  is  DOT 
specified  and  labeled.  The  petitioner 
also  states  that  if  the  petition  is  granted, 
applicable  foreign  requirements  for  air. 
land  and  water  transportation  will  be 
followed.  In  addition,  the  wastestream 
that  is  produced  during  the  synthesis 
and  analysis  will  be  absorbed  on  silica 
gel  and  solidified  in  concrete  prior  to 
storage  in  compliance  with  Nuclear 
Regulatory  Commission  requirements. 
The  activity  for  this  petition  will  be 
conducted  at  11542  Fort  Mims  Drive.  St. 
Louis,  Missouri. 

The  petitioner  maintains  that  the  total 
number  of  ampules  to  be  distributed  in 
a  year  will  not  exceed  500.  at  less  than 
5  milligrams  of  PCBs  per  ampule.  The 
petitioner  also  states  that  through  a 
customer  screening  procedure,  the  PCBs 
would  be  handled  by  qualified 
personnel  and  should  not  present  a  risk 
of  injury  to  health  or  the  environment. 
The  petitioner  estimates  that  denial  of 
this  petition  would  result  in  a  loss  of  up 
to  $100,000  per  year  in  sales  from 
foreign  distributors. 

b.  Proposed  decision  on  petition.  EPA 
proposes  to  grant  the  Sigma-Aldrich  an 
exemption  for  1  year  to  export  small 
quantities  of  PCBs  for  research  and 
development  under  §761.80(c).  The 
Agency  generally  treats  petitions  for        i 
exemption  to  export  PCBs  more  ( 

stringently  than  petitions  to  distribute 
PCBs  within  the  United  States.  This  is 
because  once  the  PCBs  cross  beyond  our 
borders,  the  United  States  loses  its 
ability  to  monitor  the  handling  and 
distribution  activities,  to  inspect  the 
receiving  facilities  for  any  regulatory 
violations,  or  to  protect  health  or  the 
environment  from  releases  of  those 
PCBs  that  might  lead  to  additional  PCB 
contamination  in  this  country.  However. 
EPA  beUeves  that  those  concerns  are 
mitigated  in  the  export  of  PCBs  in  small 
quantities  for  research  and  development 
particularly  given  the  viscosity, 
quantity,  marking,  and  packaging  of  the 
PCBs.  as  well  as  the  careful  handling  of 
the  PCBs  by  trained  personnel  as 
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described  in  the  petition  and 
amendment.  Since  there  are  no 
substitutes  for  PCB  analytical  samples, 
the  good  faith  efforts  finding  has  been 
met. 

Sigma-Aldrich  would  be  prohibited 
from  exporting  PCBs  in  excess  of  the 
amounts  and  quantities  specifled«in  its 
petition  (i.e.,  less  than  100  grams/year  - 
Petition  1  and  less  than  2.5  grams/year 
-  Amendment),  and  would  be  required 
to  petition  EPA  and  obtain  an 
exemption  prior  to  an  increase  in  the 
quantity  or  a  change  in  the  manner  of 
handling  PCBs  under  the  Sigma-Aldrich 
exemption.  EPA  would  consider  any 
such  change  as  a  new  exemption 
petition  and  address  the  request  by 
rulemaking.  If  Sigma-Aldrich  were  to 
wish  to  continue  its  export  activities 
beyond  the  1-year  timeframe  under  the 
EPA  approved  exemption,  a  certified 
letter,  pursuant  to  the  amended  Interim 
Procedural  Rules,  would  have  to  be 
submitted  to  EPA  at  least  6  months  prior 
to  the  expiration  of  the  exemption. 

2.  Milnpore  Corporation  and 
ImmunoSystems,  Inc.  On  May  6, 1992, 
Millipore  Corporation  and 
ImmunoSystems,  Inc.  requested  an 
exemption  to  process  and  distribute  in 
commerce  for  export  small  quantities  of 
PCBs  for  research  and  development. 

a.  Current  petition.  The  petitioners 
seek  to  process  and  distribute  for  export 
small  quantities  of  PCBs  for  research 
and  development.  Specifically,  the 
petitioners  seek  to  export  their  product, 
the  EnviroGard*  PCB  Test  iGt  to  42  of 
their  international  distribution 
subsidiaries.  The  petitioners  state  that 
the  EnviroGard*  PCB  Test  Kit  is  an 
immunoassay-based  test  kit  for  the 
analysis  of  PCBs  in  soils,  water,  oil  and 
other  liquids.  The  petitioner  currently 
processes  and  distributes  in  commerce 
small  quantities  of  PCBs  under  the  class 
exemption  at  40  CFR  761.80(g). 

The  components  of  the  kits  which 
contain  PCBs  (Aroclor  1248)  are 
EnviroGard*  PCB  Positive  Calibrators  at 
7  ppm,  10  ppm  and  45  ppm  in 
methanol.  The  EnviroGard*  PCB  Test 
Kit  is  an  analytical  test  kit  that  is  used 
by  trained  professional  chemists  and 
engineers  who  are  involved  in  the 
remediation  of  PCBs. 

The  petitioners  predict  that  250  to  500 
kits  will  be  sold  overseas  per  year. 
Based  on  these  numbers  each  kit  would 
contain  6.7  micrograms  of  Aroclor  1248 
in  0.3  milliliters  of  methanol,  yielding  a 
total  of  0.0017  to  0.00335  grams  of 
Aroclor  1248  in  75  to  150  milliliters  of 
methanol  exported  in  a  year.  The 
petitioners  state  that  the  kits  will 
expand  existing  conventional 
technologies  such  as  gas 
chromatography  and  mass  spectroscopy 


by  offerin   a  safe,  reliable,  economic, 
and  expedient  way  of  screening  negative 
samples  frpm  positive  samples.  Positive 
sanities  a^  later  confirmed  with 
conventiotial  techniques  and  are 
disposed  of  in  accordance  with 
applicable  regulations. 

There  a^e  no  substitutes  available 
which  can  be  used  to  accurately 
determine  the  presence  of  PCBs,  since 
known  coi  icentratlons  of  PCBs  must  be 
used  in  th  i  calibrators  that  contain 
known  coi  icentratlons  of  PCBs.  The 
petitioner]  estimate  that  the  cost  of 
denial  oft  lis  petition  could  cause  a  loss 
in  revenue  amounting  to  $0.25  million 
the  first  y(  ar  and  $2  to  4  million  in  5 
years. 

b.  Propi  sed  decision  on  petition.  EPA 
proposes  I  o  grant  MilUpore  Corporation 
and  Immu  aoSystems,  Inc.  an  exemption 
for  1  year  to  export  small  quantities  of 
PCB  for  research  and  development 
under  §7ell.80(c).  As  stated  above,  EPA 
generally  u^ats  petitions  for  exemption 
to  export  fCBs  more  stringently  than 
petitions  fo  distribute  PCBs  within  the 
United  States.  This  is  because  once  the 
PCBs  croak  beyond  our  borders,  the 
United  States  loses  its  ability  to  monitor 
the  handling  and  the  distribution 
activities,  ko  inspect  the  receiving 
facilities  for  any  regulatory  violations, 
or  to  prot«  ict  health  or  the  environment 
from  reles  ses  of  those  PCBs  that  might 
lead  to  ad  litional  PCB  contamination  in 
this  counay.  However,  EPA  believes 
that  those  concerns  are  mitigated  in  the 
export  of  t>CBs  in  small  quantities  for 
research  i  nd  development  particularly 
given  the  idscosity  and  quantity  of  the 
PCBs  involved,  as  well  as  the  careful 
handling  pf  the  PCBs  by  trained 
personnel  as  described  in  the  petition. 
Further,  since  no  PCB  substitutes  exist 
that  can  bp  used  to  determlnathe 
presence  of  PCBs,  the  good  faith  efforts 
criterion  kas  been  met. 

The  pel  tioners  would  be  prohibited- 
from  expt  rting  PCBs  in  excess  of  the 
amoimts  i  nd  quantities  specified  in 
their  exei  iption  petition,  and  would  be 
required  I  o  petition  EPA  to  obtain  an 
exemptio  i  prior  to  an  increase  in  the 
quantity  (  r  a  change  in  the  maimer  of 
hanjlling  'CBs  under  the  Millipore/ 
ImmunoS  ystems  exemption.  EPA  would 
consider  kny  such  change  as  a  new 
exemption  petition  and  address  the 
request  bv  rulemaking.  If  the  petitioners  ■ 
were  to  vnsh  to  continue  its  export 
activitiesjbeyond  the  1-year  timeframe 
under  thd  EPA  approved  exemption,  a 
certified  etter,  piusuant  to  the  amended 
Interim  F  -ocedural  Rules,  would  have  to 
be  submi  ted  at  least  6  months  prior  to 
the  expir  ition  of  the  exemption. 

3.  Nati  mal  Institute  of  Standards  and 
Technok  gy  (NIST).  On  July  1. 1991, 


MIST  submitted  an  exemption  petition 
to  export  small  quantities  of  PCBs  for 
research  and  development  to  the 
international  monitoring  community  for 
use  in  the  identification  and 
quantification  of  environmental 
contaminants. 

a.  Current  petition.  NIST  currently 
offers  for  sale  Standard  Reference 
Materials  (SRMs)  that  were  produced 
and/or  characterized  with  financial 
support  from  U.S.  Government 
Agencies,  including  EPA.  These  SRMs 
were  used  for  environmental  monitoring 
and  research.  The  petitioner  states  that 
these  SRMs  in  the  form  of  Aroclor 
mixtures  and  as  individual  isomers, 
both  neat  and  in  solution  are  distributed 
in  sealed  2  milliliter  ampules  pursuant 
to  the  class  exemption  at  40  CFR 
761.80(g). 

NIST  states  that  the  PCBs  they 
analyze  are  obtained  from  commercial 
sources.  Once  received,  these  PCBs  are 
analyzed  by  their  Organic  Analytical 
Division  and/or  the  Gas  and  Particulate 
Science  Division.  The  petitioner 
maintains  that  the  material  is  handled 
by  professional  scientists  and 
technicians.  Once  the  analysis  is 
complete,  the  petitioner  states  that  the 
liquids  are  packaged  in  hermetically 
sealed  ampules  and  the  sediment  is 
contained  in  amber  bottles  by  trained 
staff  follovtring  proper  safety 
precautions.  The  materials  are  packaged 
using  the  NIST  logo  which  indicates  the 
presence  of  PCBs.  The  petitioner  states 
that  the  RGB  materials  received  for  SRM 
development  are  analyzed  for  their 
content  only,  no  residual  material  is 
produced.  Each  SRM  is  accompanied  by 
a  certificate  that  provides  the  results  of 
the  characterization  and  indicates  the 
intended  use  of  the  material.  In 
addition,  the  petitioner  states  that 
becatise  of  their  congressional  mandate 
to  serve  as  the  nation's  physical 
laboratory  and  the  legal  ramifications  of 
a  certified  NIST  SRM,  other 
governments.  Industry  and  others  seek 
out  NIST  for  its  SRMs. 

The  petitioner  states  that  estimating 
the  economic  consequences  of  denying 
their  petition  is  difficult  to  quantify. 
However,  when  monitoring  the  import 
of  goods  and  produce  containing  PCBs 
residues,  the  petitioner  believes  an 
inacciuate  PCB  analysis  could  cost 
human  Uves  and  billions  of  dollars  in 
produce. 

b.  Proposed  decision  on  petition.  EPA 
proposes  to  grant  the  NIST's  petition. 
The  Agency  generally  treats  petitions  for 
exemption  to  export  PCBs  more 
stringently  than  petitions  to  distribute 
PCBs  vdthin  the  United  States.  This  is 
because  once  the  PCBs  cross  beyond  our 
borders,  the  United  States  loses  its 
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ability  to  monitor  the  handling  and 
distribution  activities,  to  inspect  the 
receiving  fedlitles  for  any  regulatory 
violations,  or  to  protect  health  or  the 
environment  from  releases  of  those 
PCBs  that  might  lead  to  additional  PCB 
contamination  in  this  country.  However, 
EPA  believes  that  those  concerns  are 
mitigated  in  the  export  of  PCBs  in  small 
quantities  for  research  and  development 
particularly  given  the  viscosity, 
quantity,  and  packaging  of  the  PCBs,  as 
well  as  the  careful  handling  of  the  PCBs 
by  trained  personnel  as  described  in  the 
petition.  Since  there  are  no  substitutes 
for  PCB  analytical  samples,  the  good 
faith  efforts  finding  has  been  met. 
NIST  would  be  prohibited  from 
exporting  PCBs  in  excess  of  the  amounts 
and  quantities  specified  in  its  petition 
(i.e.,  less  than  500  grams/year),  and 
would  be  required  to  petition  EPA  and 
obtain  an  exemption  prior  to  an  increase 
in  the  quantity  or  a  change  in  the 
manner  of  handhng  PCBs  under  the 
NIST  exemption.  EPA  would  consider 
any  such  change  as  a  new  exemption 
petition  and  address  the  request  by 
rulemaking.  If  NIST  were  to  wish  to 
continue  its  export  activities  beyond  the 
1-year  timeframe  under  the  EPA 
approved  exemption,  a  certified  letter, 
pursuant  to  the  amended  Interim 
Procedural  Rules,  would  have  to  be 
submitted  to  EPA  at  least  6  months  prior 
to  the  expiration  of  the  exemption. 

D.  Processing  and  Distribution  in 
Commerce 

EPA  received  one  petition  requesting 
an  exemption  to  allow  the  processing 
and  distribution  in  commerce  of  PCBs. 

Edwin  C.  Kraemer.  On  January  30, 
1993,  Edwin  C.  Kraemer  requested  an 
exemption  to  process  and  distribute  in 
commerce  products  made  bom  PCB 
containing  car  shredder  waste  or  fluff. 

a.  Current  petition.  In  the  petition, 
Edwin  Kraemer  states  that  he  seeks  to 
use  a  procedure  that  converts  car 
shredder  waste  or  fluff  (less  than  50 
ppm)  into  a  product  filler  which  will 
constitute  a  commodity  in  trade.  The 
process  Mr.  Kraemer  proposes  to  use  is 
a  mechanical  process  which  speciaUzes 
in  grinding  to  a  microstructure  size 
resulting  in  filler  material.  Mr.  Kraemer 
maintains  that  these  fillers  can  be  flame 
retarding,  lightweight,  compressible, 
absorbent,  and  have  sound  proofing, 
thermal  insulating  and  energy  absorbing 
characteristics.  As  described  in  the 
petition,  items  to  be  manufactured  using 
this  process  include,  but  are  not  limited 
to:  product  filler,  absorbent,  solid  bulk 
filler,  substitute  for  concrete  fill,  ceiling 
tile,  adobe  block,  brick,  concrete  block, 
insulation  panels  for  walls  and  ceilings, 
packaging,  furniture  and  mattress 


stuffing,  gymnastics  mats,  safety 
barriers,  sound  insulation,  replacement 
for  asbestos.  Injection  moulding  filler, 
fire  retardant  coating,  plaster  board  or 
building  panel  filler. 

Mr.  Kraemer  proposes  to  conduct  his 
initial  work  using  material  from  the 
Orange  County  Steel  Salvage  Company 
which  he  states  is  considered  one  of  the 
most  contaminated  sites  in  the  country 
where  50,000  tons  of  contaminated 
material  has  been  stockpiled.  Based  on 
the  50,000  tons  of  contaminated 
material,  Mr.  Kraemer  estimates  that 
10,000,000  lbs.  will  be  processed  onsite 
at  a  concentration  of  30  ppm  PCBS,  for 
a  total  of  300  lbs  of  PCBs.  Mr.  Kraemer 
also  asserts  that  the  PCB  contamination 
is  not  the  result  of  shredding 
appliances,  motors  and  transformers  or 
PCB  Items,  but  is  actually  attributable  to 
the  use  of  plastics  and  finishes  in 
products. 

The  petitioner  maintains  that  due  to 
the  low  concentrations  and  the 
anticipated  nonfriable  uses,  that  any 
release  of  PCBs  to  the  environment  is 
unlikely.  In  addition,  the  petitioner 
states  that  the  predictable  and 
anticipated  level  of  inadvertently 
generated  PCBs  in  any  end  product  will 
be  kept  under  25  ppm;  therefore,  the 
manufacturing  or  processing  for 
commercial  purposes  of  products  with 
PCB  concentrations  of  less  than  50  ppm 
should  be  excluded  from  the 
prohibitions  of  TSCA  section  6(e)(2)  and 
(3).  The  petitioner  states  that  he  does 
not  see  a  need  for  any  special  labelling, 
disposal  and  recordkeeping 
requirements,  since  he  is  not  producing 
a  PCB  Item,  article,  equipment  or 
container. 

The  petitioner  states  that  denial  of 
this  petition  would  eliminate  a  potential 
$18.5  million  (cost  for  disposal)  savings 
for  the  State  of  Qtlifomia  and  a 
potential  $50  million  in  profit.  If  the 
exemption  is  granted  and  the  process  is 
successful,  the  petitioner  states  that  it 
would  generate  employment,  eliminate 
a  hazardous  waste,  recycle  a  strategic 
materied.  conserve  landfill  space  and 
protect  the  environment  and  public 
safety  on  a  long  term  basis. 

b.  Pmposed  decision  on  petition.  EPA 
proposes  to  deny  the  petition  submitted 
by  Edwin  C.  Kraemer.  Although  EPA 
agrees  that  conversion  of  fluff  into 
viable  products  for  trade  might 
ameliorate  the  disposal  problem  in  the 
area  of  PCB-contaminated  fluff,  EPA 
would  not  be  able  to  make  a  finding  of 
no  unreasonable  risk  to  health  and  the 
environment  in  this  instance  due  to 
insufficient  data  to  support  such  a 
finding.  EPA  encourages  the  petitioner 
to  continue  to  pursue  research  in  this 
area  in  order  to  generate  more  data  in 


support  of  this  petition.  The  good  faith 
efforts  criterion  would  have  been  met 
because  the  use  of  a  substitute  is  not 
applicable  in  this  instance  in  that  this 
proposal  seeks  to  provide  an  alternative 
to  disposal  for  PCB-contaminated  fluff. 

E.  Manufacture 

EPA  received  two  petitions  to 
manufacture  PCBs. 

1.  General  Electric  (GE).  On  November 
16, 1992,  GE  submitted  a  petition  to 
manufacture  small  quantities  of  PCBs 
for  use  on-site  in  EPA-  authorized 
research  activities. 

a.  Current  petition.  GE  seeks  to 
synthesize  small  quantities  of  PCBs  for 
use  on-site  in  EPA-authorized  activities. 
In  the  petition  GE  states  that  ongoing 
and  future  research  involving  the 
remediation  of  PCB-contaminated  media 
requires  ready  access  to  a  supply  of 
individual  PCB  congeners  of  a  known 
quality  and  quantity,  which  is  ciurently 
not  readily  available  commercially.  This 
activity  would  be  conducted  at  GE- 
Corporate  Research  and  Development. 
River  and  Van  Antwerp  Roads. 
Niskayuna,  New  York,  12309. 

The  petitioner  states  that  the  PCB 
congeners  will  be  synthesized  only  as 
necessary  for  specific  EPA-authorized 
research  experiments  while  the  amount 
of  PCBs  to  be  sjTithesized  will  be 
determined  by  the  project  specific 
requirements.  The  petitioner  estimates 
that  the  total  amount  of  PCBs  to  be 
synthesized  will  be  hmited  to  2 
kilograms  per  year,  and  the  total  amount 
of  PCBs  synthesized  with  bench-scale 
laboratory  procedures  will  be  limited  to 
a  maximum  theoretical  yield  of  150 
grams  or  less  per  experiment. 

The  petitioner  maintains  that  the 
accidental  release  of  PCBs  is  prevented 
by  the  use  of  apparatus  such  as 
condensers,  cold  traps,  molecular 
sieves,  or  filters  for  retaining  all 
reactants  and  reaction  products.  Also, 
reaction  products  and  wraste  materials 
will  be  analyzed  for  PCB  content, 
handled  and  disposed  of  in  accordance 
with  appUcable  regulations. 

As  described  in  the  petition,  PCB 
congeners  are  needed  for  research  into 
developing  alternative  PCB  remediation 
methods  and  innovative  PCB 
destruction  methods;  therefore,  use  of  a 
PCB  substitute  would  not  be  feasible. 

b.  Proposed  decision  on  petition.  EPA 
proposes  to  grant  GE  an  exemption  for 

1  year  to  manufacture  small  quantities 
of  PCBs  for  use  on-site  in  EPA- 
authorized  activities.  Because  the 
research  is  being  conducted  by  highly 
trained  and  experienced  professionals 
under  controlled  conditions  and  only 
small  quantities  are  involved,  EPA  finds 
that  no  imreasonable  risk  will  result 
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firom  granting  an  exemption  to  GE  to 
mantiiBcture  small  quantities  of  PCBs 
for  use  on-site  in  EPA-authorized 
research  activities.  The  good  faith  effort 
criterion  has  been  met,  because  for 
research  in  development  of  alternative 
PCB  remediation  methods  and  PCB 
destruction  methods,  use  of  a  PCB 
substitute  may  not  be  possible. 

GE  would  be  prohibited  from 
manufacturing  PCBs  in  excess  of  the 
amoimts  and  quantities  specified  in 
their  exemption  petition,  and  would  be 
required  to  petition  EPA  to  obtain  an 
exemption  prior  to  an  increase  in  the 
quantity  or  a  change  in  the  manner  of 
handling  PCBs  under  the  GE  exemption. 
EPA  will  consider  any  such  change  as 
a  new  exemption  petition  and  address 
the  request  by  rulemaking.  If  GE  were  to 
wish  to  continue  its  export  activities 
beyond  the  1-year  timeframe  according 
to  the  EPA  approved  exemption,  a 
certified  letter,  pursuant  to  the  amended 
Interim  Procedural  Rules,  would  have  to 
be  submitted  at  least  6  months  prior  to 
the  expiration  of  the  exemption. 

2.  Supelco  Inc.  (Supeico).  On  July  31, 
1990,  Supelco  submitted  a  petition  to 
manufacture  PCBs  in  small  quantities 
for  use  in  research  and  development. 

a.  Current  petition.  Supelco  seeks 
approval  to  manufacture  individual 
pure  PCB  isomers  in  quantities  of  0.02 
to  0.04  pounds  (i.e.,  10  to  20  grams) 
each  at  its  Supelco  Park  facility  in 
Bellefonte,  PA.  The  petitioner  estimates 
that  a  10  to  20  gram  production  lot  of 
an  individual  pure  PCB  isomer  would 
represent  a  3  to  5  year  supply.  Total 
aimual  production  is  projected  at  less 
than  1  pound  (i.e.,  454  grams).  The 
PCBs  would  be  diluted  in  the 
microgram  range  and  packaged  for 
distribution  in  sealed  vials  for  soUds 
and  amber  ampules  for  liquids  in  either 
5  milliliter  or  1  milliliter  quantities. 
Waste  materials  from  the  manufacture  of 
PCBs  would  be  manifested  off-site  for 
incineration  in  accordance  with  TSCA 
regulations. 

To  produce  imsymmetrical  PCBs, 
Supelco  proposes  to  use  a  modified 
Gomberjj-Bachmann  reaction.  An 
aromatic  amine,  an  organic  nitrite,  and 
excess  substrate  are  heated  for  several 
hours.  Distillation  under  vacuum 
removes  the  remaining  substrate. 
Column  chromatography  and/or  high 
pressure  Uquid  chromatography  yields 
the  product.  Supelco  asserts  the  merits 
of  the  method  are  that  most  of  the 
starting  materials  are  readily  available 
from  commercial  soiuces,  the  synthesis 
is  a  simple  one-step  reaction,  the  final 
products  following  chromatography  are 
sufficiently  pure  (>97  percent),  and  the 
yields  are  relatively  good  (30  to  35 
percent). 


To  pre  duce  symmetrical  PCBs, 
Supelco  )roposes  to  use  replacement 
reaction  )f  biphenylsulfonic  acid  with 
carbon  t(  trachloride.  The  reactants  are 
heated  h .  a  Parr  reactor  for  several  hours 
at  250°  C  and,  after  removal  of  excess 
solvent,  he  final  product  is  obtained  in 
high  pui  ty  (>98  percent)  and  high  yield 
(>80  pen  ent). 

The  s)i  ithesis  of  PCBs  would  be 
conduct!  d  in  a  controlled  access 
laboratoi  y  that  has  been  constnicted  for 
the  prepi  iration  of  hazardous  chemicals 
by  speci)  lly  trained  personnel  in 
compliai  >ce  with  the  Occupational 
Safety  ai  d  Health  Administration's 
(OSHA's   rpquirements  at  29  CFR  part 
1910,  su  part  Z.  Standards  would  be 
distribut  (d  in  sealed  glass  ampules,  no 
larger  thi  n  5  milliliters,  to  analytical 
laboratoi  es  with  personnel  trained  in 
the  handling  of  hazardous  materials. 
Processing  and  distribution  in 
commenje  activities  would  be 
conducted  pursuant  to  the  class 
exemption  at  §761. 80(g),  and  although 
processing  activities  would  be  expected 
to  reach  a  maximum  of  150  grams, 
distribut  on  activities  would  not  be 
expectec  to  exceed  100  grams  and 
therefor*  would  not  trigger  the  reporting 
requireni  ent  of  the  class  exemption. 

Supek  o  maintains  that  since  it  has 
been  sell  cted  as  the  private  industry 
particips  nt  in  a  Cooperative  Research 
and  Dev(  iopment  Agreement  (CRADA) 
to  produce  and  distribute  organic 
quality  cpntrol  samples  for  EPA's 
EMSL-C  Qcinnati  laboratory,  the 
consequ(  nces  of  EPA's  denial  of  its 
exempti(  n  would  be  a  serious 
inconveifience  to  the  EPA  and  an 
economic  loss  of  not  less  than  $100,000 
annuall)  in  potential  sales  to  Supelco, 
Inc. 

b.  Pro,  ^osed  decision  on  petition.  EPA 
proposes  to  grant  Supelco  an  exemption 
for  1  year  to  manufacture  PCBs  for  use 
in  small  [quantities  for  research  and 
develop]  lent  under  §761. 80(f) .  EPA 
believes  that,  due  to  the  careful 
handlinj  of  PCBs  by  trained  personnel 
as  demo  istrated  in  the  petition,  there 
would  b  I  no  unreasonable  risk 
presente  1  by  granting  this  exemption 
petition  -equest.  All  manufactiuing, 
processing  and  distribution  activities 
would  bf  performed  at  the  Supelco,  Inc. 
facility  ajt  Supelco  Park,  Bellefonte.  PA. 

Since  ^o  PCB  substitutes  exist  for 
analytical  standards,  the  good  faith 
effort  criterion  does  not  apply.  Granting ' 
an  exenmtion  would  benefit  society  by 
allowing  important  health, 
environiQienta],  and  analytical  research 
to  conti4ue. 

EPA  p  roposes  to  prohibit  Supelco 
fix>m  ma  lufacturing  PCBs  in  excess  of 
the  amoi  uits  and  quantities  specified  in 


its  petition  (i.e.,  not  to  exceed  1  poimd). 
Further  exemptions  beyond  the  1-year 
period  would  be  subject  to  the  amended 
Interim  Procedural  Rules  at  40  CFR  part 
750.  Supelco  would  be  required  to 
petition  EPA  to  increase  the  amount  of 
PCBs  handled,  and  to  change  the  type 
of  activities,  the  procedures  for  handling 
the  PCBs,  and  any  other  term  under  the 
Supelco  exemption.  EPA  would 
consider  any  such  change  as  a  new 
exemption  petition  and  address  the 
request  by  rulemaking.  If  Supelco  were- 
to  wish  to  continue  its  manufacturing 
activities  beyond  the  1-year  timeframe, 
a  letter  sent  by  certified  mail  would 
have  to  be  received  by  EPA  at  least  6 
months  prior  to  the  expiration  of  the 
exemption  pursuant  to  the  amended 
Interim  Procedural  Rules. 

F.  Manufacture,  Import  and  Export 

EPA  received  one  petition  to 
manufacture,  import  and  export  PCBs. 

Chemsyn  Science  Laboratories 
(Chemsyn).  On  October  22, 1993, 
Chemsyn  Science  Laboratories 
submitted  an  exemption  petition  to 
manufactiu^/import  and  export  PCBs  in 
small  quantities  for  research  and 
development.  Chemsyn  is  a 
manufactiuer  of  chemical  samples  based 
in  Lenexa,  Kansas,  and  associated  with 
Wellington  Laboratories  in  Ontario, 
Canada.  Chemsyn  distributors  are 
located  in  the  United  States,  the 
Netherlands,  Spain,  Japan,  and  Italy. 
Chemsyn  manufactures  small  quantity, 
high  purity  chemicals  for  use  by 
industry,  universities,  government 
agencies,  etc.,  for  basic  scientific 
research.  Chemsyn  produces  standards 
such  as  radiolabelled,  stable  isotope 
labeled,  and  unlabelled  environmental 
contaminants,  including  dibenzo-p- 
dioxins,  chlorinated  dibenzofurans,  and 
EPA  Method  1613  and  513  Standard 
Solutions.  Samples  are  intended 
exclusively  for  laboratory  applications. 

a.  Current  petition.  Chemsyn  wishes 
to  add  PCB  analytical  standards  to  its 
current  selection  of  environmental 
contaminant  standards.  The  petition 
estimates  that  not  more  than  50  grams 
of  PCBs  "would  be  produced  annually. 
Chemsyn  will  produce  each  PCB 
congener  in  milligram  quantities,  and 
then  diluted  to  the  necessary 
concentration  for  the  appropriate 
standard.  Chemsyn  also  will  import 
some  standards  containing  PCBs  that 
will  be  made  in  Canada  by  its  partner, 
Wellington  Laboratories.  All  the  PCB 
standards  will  be  flame  sealed  in  2  ml 
ampoules,  and  will  contain  less  than  1 
^g  PCB  per  vial  dissolved  in  1.2  ml 
solvent.  The  PCB  standards  will  be 
packaged  and  shipped  in  accordance 
with  DOT  shipping  requirements. 
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Chemsyn  literature  indicates  that  all 
toxic  preparations  are  shipped  with 
documentation  sheets  describing  known 
hazards.  Chemsyn  expects  production 
waste  generation  to  be  minimal  due  to 
the  small  production  rate  and  batch  size 
involved.  These  wastes  will  be  treated 
as  PCB  wastes.  Chemsyn  asserts  that  it 
has  a  highly  trained  staff,  including 
chemists  involved  in  the  development 
of  PCB  chemistry  and  standards  with 
Midwest  Research  Institute.  Chemsyn 
estimates  aimual  sales  fix)m  PCB 
standards  would  be  approximately 
$30,000. 

b.  Proposed  decision  on  petition.  EPA 
proposes  to  grant  the  Chemsyn  petition 
for  manufacture,  import,  and  export 
PCBs.  EPA  has  previously  established 
the  need  for  analytical  standards  [49  FR 
28154,  July  10.  1984).  Because  of  tliis 
need,  the  small  quantity  limitations,  and 
the  carefully  controlled  conditions  of 
PCB  manufacture,  EPA  finds  that  no 
unreasonable  risk  would  result  from 
granting  an  exemption  to  Chemsyn  to 
manufacture  PCBs  in  small  quantities 
for  research  or  development.  This 
finding  also  applies  to  the  import  of 
samples  from  Chemsyn's  Canadian 
partner,  Wellington  Laboratories, 
provided  that  the  imported  samples  are 
prepared,  packaged,  and  labeled  in  the 
same  manner  as  domestically  produced 
samples.  Because  the  manufacture  of 
these  analytical  standards  is  being 
conducted  by  highly  trained  and 
experienced  professionals  under 
controlled  conditions  and  only  small 
quantities  are  involved.  EPA  finds  that 
no  unreasonable  risk  would  result  bom 
granting  this  exemption.  As  such,  EPA 
does  not  believe  that  the  importation  of 
these  standards,  when  compared  with 
their  domestic  manufacture,  would  pose 
any  added  risk  to  health  or  the 
environment. 

The  Agency  generally  treats  petitions 
for  exemption  to  export  PCBs  more 
stringently  than  petitions  to  distribute 
PCBs  within  the  United  States.  This  is 
because  once  the  PCBs  cross  beyond  our 
borders,  the  United  States  loses  its 
ability  to  monitor  the  handling  and 
distribution  activities,  to  inspect  the 
receiving  facilities  for  any  regulatory 
violations,  or  to  protect  health  or  the 
environment  fit>m  releases  of  those 
PCBs  that  might  lead  to  additional  PCB 
contamination  in  this  country.  However. 
EPA  believes  that  those  concerns  are 
mitigated  in  the  export  of  PCBs  in  small 
quantities  for  research  and  development 
particularly  given  the  quantity,  marking, 
and  packaging  of  the  PCBs,  as  well  as 
the  careful  htmdling  of  the  PCBs  by 
trained  laboratory  personnel.  This 
finding  would  be  consistent  with 
previous  determinations  regarding  the 


export  of  PCB  analytical  samples  for 
research  and  development  [49  FK 
28154]. 

EPA  has  determined  that  the  good 
faith  efforts  finding  would  be  met  for 
petitions  to  manufacture,  import, 
distribute  or  export  PCBs  in  small 
quantities  on  projects  consistent  with 
the  overall  purposes  of  section  6(e)  of 
TSCA,  such  as  using  PCBs  as  standards 
for  the  purpose  of  measuring  PCB 
concentrations  or  using  PCBs  in  the 
study  of  health  and  environmental 
effects  of  PCBs,  because,  in  these  cases, 
there  are  no  PCB  substitutes.  There  will 
always  be  a  need  for  pure  analytical 
standards  to  be  developed  to  support 
laborator>'  analysis  for  PCBs.  Also,  piue 
PCBs  are  needed  in  critical  health  and 
environmental  research  because 
commercial  PCBs  contain  mixtures  of 
isomers  and  contaminants  which  may 
adversely  affect  experimental  research. 

Chemsyn  would  be  prohibited  from 
exporting  PCBs  in  excess  of  the  amounts 
and  quantities  specified  in  its  petition 
(i.e.,  less  than  50  grams/year),  and 
would  be  required  to  petition  EPA  and 
obtain  an  exemption  prior  to  an  increase 
in  the  quantity  or  a  change  in  the 
manner  of  handling  PCBs  under  the 
Chems)m  exemption.  EPA  would 
consider  any  such  change  as  a  new 
exemption  petition  and  address  the 
request  by  rulemaking.  If  Chemsyn  were 
to  wish  to  continue  its  export  activities 
beyond  the  1-year  timeframe  imder  the 
EPA  approved  exemption,  a  certified 
letter,  pursuant  to  the  amended  Interim 
Procedural  Rules,  must  be  submitted  to 
EPA  at  least  6  months  prior  to  the 
expiration  of  the  exemption. 

G.  Processing  and  Distribution  in 
Commerce  of  PCB  in  Buying  and  Selling 
Transformers 

1.  Electric  Apparatus  Service 
Association  (EASA).  On  July  3, 1991, 
EASA  submitted  a  petition  requesting 
the  renewal  of  their  exemption  which 
was  originally  granted  in  the  May  22. 
1990  Federal  Register  (55  FR  21023). 
This  exemption  allowed  EASA 
members,  for  a  period  of  1  year,  to 
process  and  distribute  in  commerce  for 
reuse  non-porous  component  parts  from 
,PCB-Contaminated  Transformers  that 
have  been  double  washed  and  rinsed. 

a.  Background.  EPA  determined  in 
granting  ^e  original  exemption  that, 
due  to  the  non-porous  nature  of  these 
component  parts  and,  also,  because  of 
the  relatively  small  amounts  of  PCBs 
involved,  the  activity  of  reusing 
component  parts  presents  no 
unreasonable  risk  to  health  and  the 
envirobment. 

Regarding  the  benefits  to  society  of 
ptmting  this  exemption,  EASA 


maintained  that,  without  access  to  their 
stockpiles  of  component  parts,  both 
economic  loss  to  the  member  companies 
and  detriment  to  the  society  would  be 
incurred.  EASA  asserted  that  its 
members  may  be  put  out  of  business  if 
reuse  of  these  components  were 
prohibited,  due  to  their  inabiUty  to 
repair  transformers  diuing  the  activities 
of  buying  and  selling  used  transformers 
and  servicing  customers'  transformers. 

Ahhough  EPA  made  no  judgement 
regarding  this  claim,  EPA  acknowledged 
that  without  stocks  of  component  parts, 
many  transformers  could  not  be 
repaired  promptly  and  equipment  users 
could  experience  interruptions  of 
electrical  services  and  could  be  forced 
to  prematurely  dispose  of  reusable 
units. 

To  support  its  claim  of  good  faith 
efforts  to  reduce  inventories  of  PCB- 
contaminated  components,  EASA 
submitted  evidence  of  their  efforts  to 
develop  a  double-rinse  method  to 
remove  PCBs  from  the  non-porous 
component  parts  that  would  be  reused 
on  the  PCB-Contaminated  Transformers. 
This  double-rinse  procedure  employs  a 
protocol  similar  to  that  in  EPA's  Spill 
Cleanup  Policy  (40  CFR  part  761, 
subpart  G).  EASA  maintained  that  the 
introduction  of  double-rinsed,  non- 
porous  component  parts  back  onto  the 
PCB-Cpntaminated  Transformers  would 
not  change  the  original  parts  per  million 
PCB  content  of  the  transformer  into 
which  the  component  part  is 
incorporated. 

EPA  concluded  that  the  processing 
and  distribution  in  commerce  of  the 
PCB  residues  on  non-porous,  double- 
rinsed  transformer  component  parts  as 
well  as  the  buying  and  selling  of  PCB  or 
PCB-Contaminated  Transformers  that 
have  been  serviced  with  double-rinsed, 
non-porous  parts,  meets  both  the  no 
imreasonable  risk  and  good  faith  effort 
criteria.  EPA  granted  this  class 
exemption  for  1  year. 

EPA  decided  that  in  future  requests 
for  renewal  of  their  (EASA)  exemption, 
that  EPA  would  consider  the 
petitioner's  evidence  of  no  unreasonable 
risk  and  good  faith  efforts  by  evaluating 
whether  stockpiles  of  component  parts 
have  been  effectively  decontaminated 
and  also  whether  inventories  of  PCB 
and  PCB-Contaminated  Transformers  in 
EASA's  contained  storage  areas  have 
been  reduced. 

b.  Current  petition.  In  this  petition 
EASA  seeks  to  renew  their  exemption  to 
process  and  distribute  in  commerce  for 
reuse  non-porous  component  parts  from 
PCB-Contaminated  Transformers  that 
have  been  double  washed/rinsed  as 
granted  in  the  May  22, 1990  FR  21023. 
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EASA  has  submitted  two  additional 
repoits  from  T  R  Service  Company  to 
support  that  the  double  wash/rinse 
method  is  effactive  to  decontaminate 
non-porous  components.  As  described 
in  the  renewal  petition,  one  report 
showed  that  20  samples  were  taken 
from  10  transformers  and  all  showed 
PCB  concentrations  of  less  than  10 
micrograms  per  100  square  centimeters. 

On  Jime  12. 1990  the  petitioner  stated 
that  it  siuveyed  its  members  and  of 
those  that  responded,  only  20  percent 
were  still  handling  mineral  oil 
transformers  50  ppm  or  greater.  In  the 
petitioner's  opinion  the  number  of 
members  with  inventories  of  SO  ppm  to 
less  than  500  ppm  has  decreased 
significantly. 

c.  Proposed  decision  on  petition.  EPA 
proposes  to  grant  EASA's  request  for 
renewal  of  their  exemption.  EPA 
beUeves  that  EASA  has  fulfilled  their 
responsibility  in  seeking  to  renew  their 
exemption  by  demonstrating  efQcacy,  a 
reduction  in  inventory  and  all  other 
conditions  as  set  forth  in  their  original 
exemption. 

V.  Regulatory  Assessment 
Requirements 

A.  Executive  Older  12866 

Under  Executive  Order  12866  (58  PR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  having  an  annual  efiiect  on  the 
economy  of  $100  miUion  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  terms  of  this  Executive 
Order,  it  has  been  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 


B.  Reguh  oiy  Flexibility  Act 

Pursuai  t  to  the  Regulatory  Flexibility 
A^  (the  A  ct),  5  U.S.C.  603,  EPA  must 
perform  a  regulatory  flexibility  analysis 
\for  all  rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  o  small  entities."  Pursuant  to 
section  60  5(b)  of  the  Regulatory     > 
Flexibilit]  Act,  which  provides  that 
section  6C  3  of  the  Act  "shall  not  apply 
to  any  pro  losed  or  final  rule  if  the 
Agency  catifies  that  the  rule  will  not, 
if  promulgated,  have  a  significant 
economicpnpact  on  a  substantial 
niunber  of  small  entities",  EPA  certiiRes 
that  this  rule  will  not  have  a  significant 
impact  on,  a  substantial  number  of  small 
entities.  In  addition,  EPA  is  sending  a 
copy  of  this  rule  to  the  Chief  Counsel  for 
Advocacyjof  the  Small  Business 
Administiation.  Section  6(e)(3)(A)  and 
(B)  of  TSGA  and  EPA's  PCB  Ban  Rule, 
40  CFR  part  761,  prohibits  the 
manufacti^re,  processing,  and 
distribution  in  commerce  of  PCBs.  This 
rule,  under  section  6(e)(3)(B)  of  TSCA, 
would  ex<  mpt  persons  fiom  these 
prohibitic  as  where  petitioners  have 
demonstri  ted  that  granting  an 
exemptioi  i  would  not  resiUt  in  an 
unreasonable  risk  of  injiuy  to  health  or 
the  envirounent  and  that  they  have 
made  gooa  faith  efforts  to  develop 
substitutes  for  PCBs.  Both  small  and 
large  businesses  must  meet  the  same 
statutory  nandard.  Thus,  even  if  EPA 
beUeved  tpat  it  was  an  economically 
desirable  policy  to  grant  an  exemption 
petition  fqr  a  small  business,  it  could  do 
so  only  if  the  small  business  met  the 
requiremants  set  forth  in  TSCA.  This 
rule  would  not  add  to  the  biuden  placed 
on  small  businesses,  it  would  only 
remove  the  prohibition  placed  on  such 
businesses  through  granting  an 
exemptioi  i.  In  essence,  any  impact  from 
granting  c  r  denying  a  petition  would 
only  affec ;  the  petitioner. 

Ownerai  of  individual  small 
businesse  >  who  elect  to  petition  the 
Administ  ator  to  engage  in  activities 
otherwise  banned  by  &e  statute  have 
already  c<  nsidered  the  economic 
consequei  ices  of  conducting  these 
activities,  and  nonetheless  have  opted  to 
pursue  an  authorization  for  these 
activities.  Finally,  because  this  rule 
basically '  vould  benefit  some  small 
entities,  v  ithout  imposing  direct 
economic  costs  on  others,  EPA  believes 
that  it  is  6  >propriate  to  certify  that  this 
rule  will  i  ot  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


C.  Papeniork 

The  Paf  erwork 
1980, 44 


UMI 


Reduction  Act 

Reduction  Act  of 
J.S.C.  3501  et  seq.,  authorizes 


the  Director  of  the  Office  of 
Management  and  Budget  to  review 
certain  information  collection  requests 
by  Federal  Agencies.  Under  OMB 
Control  Number  2070-0021,  OMB  has 
approved  a  general  information 
collection  request  submitted  by  EPA  for 
purposes  of  collecting  information  for 
rulemakings  on  PCB  exemption 
petitions,  and  for  any  recordkeeping  or 
reporting  conditions  to  PCB  exemption 
petitions  granted  by  EPA. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  five  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

VI.  Official  Rulemaking  Record 

All  of  the  information  previously 
submitted  and  filed  in  docket  number 
OPTS-66001,  66002, 66008-66008K 
(manufacturing,  processing,  and 
distribution  in  commerce  exemptions) 
has  been  consolidated  into  docket 
number  OPTS-66011.  EPA  has 
established  this  consoUdated  docket  for 
the  convenience  of  the  public  but  did 
not  rely  upon  information  in  that  docket 
when  proposing  this  rule. 

A  pubUc  record,  along  with  a 
complete  index,  is  available  for 
inspection  in  the  Nonconfidential 
Information  Center,  Monday  through 
Friday  (excluding  holidays)  from  12 
noon  -  4:00  p.m.  in  Room  G-102, 
Northeast  Mall  (401  M  St.,  SW., 
Washington,  DC). 

The  following  material  is  cited  in  the 
Index  to  the  Rulemaking  Record  for 
Polychlorinated  Biphenyls, 
Manufacturing,  Processing,  and 
Distribution  in  Commerce;  Exemptions, 
Docket  Number  OPTS  66011  at  A2-File 
(Insert  the  date  of  this  final  rule). 

List  of  Subjects  in  40  CFR  Part  761 

Environmental  protection,  Hazardous 
substances,  Labelhig,  Polychlorinated 
biphenyls.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  23, 1994. 
Susan  H.  Wayland, 
Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  chapter  I, 
subchapter  R  is  proposed  to  be  amended 
as  follows: 

PART  761— [AMENDED] 

1.  The  authority  citation  for  part  761 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2605,  2607, 2611, 
2614  and  2616. 


Federal  Register  /  Vol.  59,  No.  233  /  Tuesday.  December  6,  1994  /  Proposed  Rules 


2.  In  §761.80  by  adding  paragraphs 
(c)(3),  (c)(4),  (c)(5),  (f)(9),  (f)(10)  and 
(m)(8)  and  by  revising  paragraphs  (h) 
and  (n)  to  read  as  follows: 

§761.80    Manufacturing,  processing  and 
distribution  in  commerce  exemptions. 

*  *        *        *        • 

(c)  *  •  • 

(3)  Sigma- Aldrich  Corporation,  St. 
Louis,  MO,  63103. 

(4)  Millipore  Corporation  and 
ImmunoSystems  Inc.,  Bedford.  MA. 
01730  and  Scarborough,  ME,  04074. 

(5)  National  histitute  of  Standards  and 
Technology,  Gaithersburg,  MD,  20899. 

*  •        •         »        • 

(f)*  *  * 

(9)  General  Electric  Company, 
Schenectady,  NY,  12301. 

(10)  Supelco  hic,  Bellefonte.  PA, 
16823-0048. 


62887 


(h)  The  Administrator  grants  the 
following  petitioners  a  class  exemption 
for  1  year  to  process  and  distribute  in 
commerce  non-porous  transformer 
component  parts  which  have  been 
decontaminated  of  PCB  residues  and  to 
buy  and  sell  PCB  Transformers  or  PCB- 
Contaminated  Transformers  to  which 
only  double-rinsed,  non-porous 
component  parts  have  been  added: 

(1)  Electrical  Apparatus  Service 
Association,  St.  Louis,  MO,63123. 

(2)  [Reserved] 

(m)  •  *  * 

(8)  Chemsyn  Science  Laboratories, 
Lenexa,  KS,  66215. 

(n)  The  1-year  exemption  granted  to 
petitioners  in  paragraphs  (a)  through 
(c)(1).  (d),  (f).  and  (m)(l)  through  (m)(6) 
of  this  section  shall  be  renewed 
automatically  as  long  as  there  is  no 
increase  in  the  amount  of  PCBs  to  be 


processed  and  distributed,  imported 
(manufactured),  or  exported,  nor  any 
change  in  the  manner  of  processing  and 
distributing,  importing  (manufacturing), 
or  exporting  of  PCBs.  If  Uiere  is  such  a 
change,  a  new  exemption  petition  must 
be  submitted  to  EPA  and  it  will  be 
addressed  through  rulemaking,  hi  such 
a  case,  the  activities  granted  under  the 
existing  exemption  may  continue  until 
the  new  petition  is  addressed  by 
rulemaking,  but  must  conform  to  the 
terms  of  the  existing  exemption 
approved  by  EPA.  The  1-year 
exemption  granted  to  petitioners  in 
paragraphs  (c)(2),  (3),  (4)  and  (5),  (f)(9) 
and  (10),  (h)  and  (m)(7)  and  (8)  of  Uiis 
section  may  be  extended  pursuant  to 
§750.11(6)  or  §750.31(e). 
•        •        •        •        t 

IFR  Doc.  94-29569  Filed  11-30-94:  8;45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Tetecoimnunlcations  and 
Infonnation  Administration 

[Doclwt  No.  941132-4332r 

Public  Telacommunlcations  Facilities 
Program:  Availability  of  Funds 

a6ency:  National' Telecommunications 

and  Information  Administration  (NTIA), 

Commerce. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  National 
Telecommunications  and  Information 
Administration  (NTIA),  U.S. 
Department  of  Commerce,  announces 
that  applications  are  available  for 
planning  and  construction  grants  for 
public  telecommimications  facilities 
under  the  Public  Telecommunications 
Facilities  Program  (PTFP).  which  is 
administered  by  NTIA. 

Applicants  for  grants  under  the  PTFP 
must  file  their  applications  on  or  before 
Wednesday.  February  15. 1995.  NTIA 
anticipates  making  grant  awards  by 
September  30, 1995. 

Approximately  $25.3  million  is 
avail^te  in  fiscal  year  1995  for  PTFP 
grants.  The  amount  of  a  grant  award  will 
vary,  depending  on  the  application 
project.  For  fiscal  year  1994,  NTIA 
awarded  $21.2  million  in  funds  to  140 
projects.  The  awards  ranged  fit>m  $4,102 
to  $850,000. 

Prospective  PTFP  applicants  should 
be  aware  that  the  Congress  has 
appropriated  funds  for  a  related  NTIA 
grant  program.  The  program,  which  is 
part  of  the  National  Information 
Infrastructure  effort,  is  called  the 
Telecommunications  and  Information 
Infrastructure  Assistance  Program 
(TIIAP).  The  TEAP's  funds  may  be  used 
for  the  planning  and  construction  of 
telecommunications  networks  or  for  the 
purchase  of  telecommunications 
services  and  facilities  that  enhance  the 
delivery  of  social  services,  such  as 
education,  culture,  health  care,  public 
information,  public  safety,  and  other 
related  services.  The  TEAP  program 
funds  demonstration  projects  that 
support  the  formation  of  an  advanced 
nationwide,  telecommunications  and 
information  infrastructure  incorporating 
the  widest  variety  of  information 
technologies.  The  Congress 
appropriated  S64  million  for  the  TIIAP 
in  FY  1995.  Formal  aimouncement  of 
the  TIIAP  program  for  FY  1995  will  be 
made  at  a  later  date  in  a  separate 
Federal  Register  notice.  The  TIIAP  is 
distinct  from  the  PTFP.  which  is  the 
subject  of  this  Notice.  The  PTFP  or  its 
predecessor  programs  have  been  in 
operation  since  1962. 


The  Fi  lal  Rules  and  Policy  Statement 
for  the  P  TP  were  published  on 
Novemb  r  22. 1991  (56  Fed.  Reg.  59168 
(1991)). '  liese  rules,  codified  at  15  CFR 
part  230  .  will  be  in  effect  for  FY  1995 
PTFP  applications.  Parties  interested  in 
applying  for  financial  assistance  should 
refer  to  these  rules  and  to  the 
authorizing  legislation  (47  U.S.C  390- 
393  and  t»ub.  L.  103-317)  for  additional 
information  on  the  program's  goals  and 
objectives,  eligibility  criteria,  evaluation 
criteria,  and  other  requirements. 

Authority:  The  Public 
TelecomiBunications  Financing  Act  of  1978, 
as  amended,  47  U.S.C.  390-393  (Act),  and 
Pub.  L.  103-317.  (Catalog  of  Federal 
Domestic  Assistance  No.  11.550) 

DATES:  P  u^uant  to  15  CFR  2301.5(c), 
the  Adm  jiistrator  of  NTIA  hereby 
establisl]  es  the  closing  date  for  the  filing 
of  applications  for  grants  imder  the 
PTFP.  Tke  closing  date  selected  for  the 
submiss  on  of  applications  for  1995  is 
Wednes(  ay,  February  15, 1995. 
Applica!  ens  delivered  by  mail  or  by 
hand  mi  st  be  delivered  to  the  address 
refereno  d  below  by  5  p.m.  on  or  before 
Februar  15, 1995.  Applicants  whose 
applicat  ons  are  not  received  by  the 
deadline  will  be  notified  that  their 
applicat  ons  will  not  be  considered  in 
the  ciirr  nt  grant  cycle  and  will  be 
returnee , 

ADDRESS  :S:  To  obtain  an  application 
package  submit  completed 
applicat  ons,  or  send  any  other 
correspc  ndence,  write  to:  Office  of 
Telecom  mimications  and  Information 
Applications,  NTIA/DOC,  14th  Street 
and  Coi^titution  Ave.,  NW,  Room  H- 
4625,  V\4shington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  K.  Connors,  Director)  Public 
Broadca  iting,  telephone:  (202)  482- 
5802;  fai:  (202)  482-2156.  Information 
about  thfe  PTFP  can  also  be  received 
electron  cally  via  Internet  (send 
inquirie  i  to  PTFP@NTIA.DOC.GOV)  or 
through  the  NTIA  BBS  at  (202)  482- 
1199  (se ;  computer  modems  for  8  stop 
bits,  0  p  )larity). 

SUPPLEN  ENTARY  INFORMATION: 

I.  Appli  :ation  Forms  and  Regulations 

To  ap  )ly  for  a  PTFP  grant,  an 
applica]  t  must  file  a  timely  and 
complel  i  application  on  a  current  form 
approved  by  the  Agency.  The  current 
gpplication  form  expires  on  October  31, 
1997,  Olid  no  previous  versions  of  the 
PTFP  Application  Form  may  be  used. 
(In  acco  'dance  with  the  Paperwork 
Reducti  m  Act,  the  current  application 
form  ha  i  been  cleared  under  OMB 
control  lo.  0660-0003.) 

All  pi  rsons  and  organizations  on  the 
PTFP's  1  nailing  list  will  be  sent  a  copy 


of  the  current  application  form  and  the 
Final  Rules.  Those  not  on  the  mailing 
list  may  obtain  copies  by  contacting  the 
PTFP  at  the  address  or  telephone,  &x, 
computer  bulletin  board,  or  Internet 
numbers  noted  above.  Prospective 
applicants  should  read  the  Final  Rules 
carefully  before  submitting  applications. 
Applicants  whose  applications  were 
deferred  in  FY  1994  will  be  mailed 
pertinent  PTFP  materials  and 
instructions  for  requesting  reactivation. 

Applicants  should  note  that  they  must 
comply  with  the  provisions  of  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs."  The 
Executive  Order  requires  applicants  for 
financial  assistance  tmder  this  program 
to  file  a  copy  of  their  application  with 
the  Single  Points  of  Contact  (SPOC)  of 
all  states  relevant  to  the  project. 
Applicants  are  required  to  serve  a  copy 
of  their  completed  application  on  the 
appropriate  SPOC  on  or  before  February 
15, 1995.  Applicants  are  encouraged  to 
contact  the  appropriate  SPOC  well 
before  the  PTFP  closing  date. 

NTIA  requires  that  all  applicants 
whose  proposed  projects  need 
authorization  from  the  Federal 
Communications  Commission  (FCC) 
must  tender  an  application  to  the  FCC 
for  such  authority  on  or  before  February 
15, 1995.  (An  application  is  tendered  to 
the  FCC  when  it  has  been  received  by 
the  Secretary  of  the  FCC.)  However, 
applicants  are  urged  to  submit  it  with  as 
much  lead  time  before  the  PTFP  closing 
date  as  possible.  The  greater  the  lead 
time,  the  better  the  chance  the  FCC 
application  vsrill  be  processed  to 
coincide  with  NTIA's  grant  cycle.  NTIA 
will  return  the  application  of  any 
applicant  that  fails  to  tender  an 
application  to  the  FCC  for  any  necessary 
authority  on  or  before  February  15, 
1995. 

Indirect  costs  for  construction 
applications  are  not  supported  by  this 
program.  The  total  dollar  amoimt  of  the 
indirect  costs  proposed  in  a  planning 
application  imder  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  Federal 
agency  prior  to  the  proposed  effective 
date  of  the  award  or  100  percent  of  the 
total  proposed  direct  costs  dollar 
amount  in  the  application,  whichever  is 
less. 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 
Applicants  are  further  advised  that: 

(1)  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  Part  26,  Section  105) 
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are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form; 

(2)  Drug  Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govemment-v^de  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form; 

(3)  Anti-lobbying.  Persons  (as  defined 
at  15  CFR  Part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form,  which  applies 
to  applicants/bidders  for  grants, 
cooperative  agreements,  arid  contracts 
for  more  than  $100,000.  and  loans  and 
loan  guarantees  for  more  than  $150,000, 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater;  and 

(4)  Anti-lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

For  awards  granted  by  NTIA.  the 
recipient  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  grant 
award  to  submit,  if  applicable,  a 
completed  Form  CD-5 12, 
"Certifications  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  the 
Department.  An  SF-LLL  completed  by 
any  tier  recipient  or  subrecipient  should 
be  submitted  to  the  Department  in 
accordance  with  the  instructions 
contained  in  the  award  doctmient. 

Approving  a  request  to  amend  an 
award  to  increase  funding  or  to  extend 
the  period  of  performance  is  at  the  total 
discretion  of  the  Department. 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  DOC  policies,  regulations,  and 
procedures  applicable  to  Federal 
assistance  awards.  In  addition, 
unsatisfactory  performance  by  the 
applicant  under  prior  Federal  awards 
may  result  in  the  application  not  being 
considered  for  fundhig. 

Applicants  are  reminded  that  a  false 
statement  on  the  application  may  be 
grounds  for  denial  or  termination  of 
funds  and  groimds  for  possible 
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punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Special  Note:  As  originally  stated  in 
the  August  20, 1987,  PTFP  Final  Rules 
(52  FR  31496  (1987)),  and  as  reaffirmed 
and  clarified  in  a  November  22,  1991, 
PTFP  Policy  Statement  (56  FR  59168 
(1991)).  NTIA  has  established  a  policy 
which  is  intended  to  encourage  stations 
to  increase  from  25%  to  50%  the 
matching  percentage  for  those  proposals 
that  call  for  equipment  replacement, 
improvement,  or  augmentation.  There 
are,  however,  some  exceptions  to  this 
general  policy  direction.  Small 
community-licensee  stations,  for 
example,  will  not  be  subjected  to  this 
policy.  The  same  is  true  cf  a  station  that 
is  licensed  to  a  large  institution  (e.g.,  a 
college  or  university)  that  can  document 
that  it  does  not  receive  direct  or  in-kind 
support  from  the  larger  institution.  Also, 
a  showing  of  extraordinary  need  or  an 
emei^ency  situation  will  be  taken  into 
consideration  as  justification  for  grants 
of  up  to  75%  of  the  project  cost  for  such 
proposals.  Nonetheless,  except  in  these 
instances,  the  presumption  of  50% 
funding  will  be  the  general  rule  for  the 
replacement,  improvement,  or 
augmentation  of  equipment. 

A  point  of  clarification  is  in  order: 
NTIA  expects  to  continue  funding 
projects  to  activate  stations  or  to  extend 
service  at  up  to  75%  of  the  total  project 
cost.  NTIA  will  do  this  because 
applicants  proposing  to  provide  first 
service  to  a  geographic  area  ordinarily 
incur  considerable  costs  that  are  not 
eligible  for  NTL\  funding;  such  costs 
include  those  for  construction  or 
renovation  of  buildings  and  other 
similar  expenses. 

n.  Documentation  Concerning 
Discrimination  Complaints 

The  NTIA  Administrator  is  hereby 
extending  a  blanket  waiver  to  all  PTFP 
FY  1995  applicants  and  grant  recipients 
exempting  them  from  the  requirements 
contained  at  15  CFR  2301.5(d)(2)(xvii) 
and  2301.21  (b)(l-2).  Based  on  its 
experience,  NTIA  has  found  these 
requirements  to  be  too  burdensome  and 
generally  not  pertinent  to  the  PTFP's 
selection  criteria.  This  blanket  waiver 
means  that  FY  1995  PTFP  applicants  ^ 
will  not  be  required  to  provide  a 
detailed  list  and  explanation  of  any 
complaints  of  discrimination  currently 
pending  or  decided  against  the 
applicant  before  any  court  or 
governmental  agency.  Moreover,  FY 
1995  PTFP  grant  recipients,  once  their 
projects  are  completed,  will  not  be 
required  to  submit  such  documentation 
on  their  Aimual  Status  Reports;  nor  will 
recipients  have  to  provide  the  special 
academic  certification  concerning  their 


admissions  policies  or  their  policies 
regarding  the  receiving  or  providing  of 
services.  Applicants  are  reminded, 
however,  that  they  are  still  obligated  to 
comply  with  the  general  Federal  statutes 
relating  to  nondiscrimination,  as  stated 
in  15  CFR  2301.22(b)(15)  and  in 
Assurance  No.  36  of  the  PTFP    • 
Application  Form. 

III.  Eligible  and  Ineligible  Costs 

Eligible  equipment  for  the  1995  grant 
round  includes  apparatus  necessary  for 
the  production,  interconnection, 
captioning,  broadcast,  or  other 
distribution  of  programming,  including 
but  not  limited  to  studio  equipment; 
audio  and  video  storage,  processing,  and 
switching;  terminal  equipment;  towers, 
antennas,  transmitters,  remote  control 
equipment,  transmission  line, 
translators,  microwave  equipment, 
mobile  equipment,  satellite 
communications  equipment, 
instructional  television  fixed  service 
equipment,  subsidiary  communications 
authorization  transmitting  and  receiving 
equipment,  cable  television  equipment, 
and  optical  fiber  communications 
equipment. 

NTIA  recognizes  that  digital 
technology  will  be  an  important  means 
for  the  more  efficient  creation  and 
distribution  of  programming  in  the 
future.  Consequently,  public 
broadcasters  seeking  to  replace, 
upgrade,  and  buy  new  equipment  which 
employs  digital  technology  will  be 
permitted,  when  appropriate,  to  use 
PTFP  funds  for  such  purposes. 

The  following  list  provides 
clarification  regarding  several 
equipment  and  other  cost  areas  that  will 
be  helpful  in  preparing  applications. 
NTIA  reserves  the  right  to  eliminate  any 
costs,  whether  specified  here  or  not,  that 
it  determines  are  not  appropriate  prior 
to  the  awarding  of  a  grant. 

A.  Equipment  and  Supplies 

(1)  Buildings  and  Modifications  to 
Buildings,  (a)  Eligible:  Small  equipment 
shelters  that  are  part  of  satelfite  earth 
stations,  translators,  microwave 
interconnection  facilities,  and  similar 
facilities,  (b)  Ineligible:  Purchase  or 
lease  of  buildings  and  modifications  to 
buildings,  including  the  renovation  of 
space  for  studios  intended  to  house 
eligible  equipment;  costs  associated 
with  removing  old  equipment. 
.  (2)  Land  and  Land  Improvements,  (a) 
Eligible:  Site  preparation  necessary  to 
construct  towers  and  guy  anchors  for 
transmission  and  interconnection 
equipment,  (b)  Ineligible:  Purchase  or 
lease  of  land. 
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(3)  Moving  Costs.  Ineligible:  Moving 
costs  lequired  by  relocation  of 
transmitter  or  studio  equipment. 

(4)  Reception  Equipment,  (a)  Eligible: 
Fixed  frequency  demodulator,  as 
required  by  good  engineering  practice 
for  monitoring  the  off-air  transmission 
of  signals;  subcanier  demodulator; 
telemetry  transmitters  and  receivers; 
satellite  receivers;  and  subcanier 
decoders  for  the  handicapped,  (b) 
Ineligible:  Consumer-type  TV  sets  and 
FM  receivers. 

(5)  Tower  Modifications,  (a)  Eligible: 
Strengthening  or  modifying  a 
commercial  entity's  tower  to 
accommodate  a  public  broadcasting 
entity  (structural  modifications  on 
towers  and/or  antenna  changes  must 
meet  ELA  and  any  required  local 
standards),  (b)  Ineligible:  Modifying  or 
strengthening  the  applicant's  tower  to 
accommodate  a  commercial  entity. 

(6)  Production  and  Control  Room 
Equipment  (a)  Eligible:  Standard 
producti(m  studio  and  control  room 
equipment  for  TV  or  radio  program 
production,  (b)  Ineligible:  Consimier- 
type  mixers,  tape  recorders,  turntables, 
CD  players,  etc.  Ancillary  production 
devices  such  as  stopwatches  and  stop- 
clocks,  building  lights,  sound  effects 
and  soimd  elhicis  equipment,  scenery 
and  props,  cycloramas,  sound  insulation 
devices  and  materials,  draperies  and 
related  equipment  for  production  use, 
film  and  still  photography  processing, 
fihn  sound  synchronization  editing. 

(7)  Video  Equipment,  (a)  Eligible: 
Videotape  editing  and  processing 
equipment  that  conforms  to  broadcast- 
standard  quahty  equipment  for  field 
recording  and  production  editing,  (b) 
Ineligible:  Consiuner  level  videotape 
recording  formats  not  accepted  in  the 
industry  as  broadcast-standard  quality. 

(8)  Furniture  and  Ofiice  Equipment, 
(a)  Eligible:  Consoles  required  to  mount 
equipment  such  as  audio  consoles  and 
video  switchers,  (b)  Ineligible:  Such 
items  as  office  furniture,  office 
equipment,  studio  clocks  and  systems, 
blackboards,  office  intercoms, 
equipment  inventory  labels  and  label- 
makers,  word  processors,  telephones 
and  telephone  systems,  and  printing 
and  duplication  equipment. 

(9)  Expendable  Items  and  Spare  Parts, 
(a)  Eligible:  A  transmitter  spare  parts  kit 
and  one  set  of  final  and  driver  tubes  for 
a  transmitter  awarded  in  the  grant.  A 
spare  parts  kit  for  video  tape  recorders 
awarded  in  the  grant,  (b)  Ineligible; 
Spare  lenses,  si>are  circuit  components, 
spare  parts  kits  for  studio  equipment 
except  as  noted  above;  recording  tape, 
film,  reels,  cartridge  tapes,  records,  CDs. 
and  record  or  tape  cleaning  equipment; 
art  and  graphics  supplies;  maintenance 
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supplies,  including  replacement  fiofil 
and  driv(  r  tubes  normally  considered  in 
the  indua  try  as  normal  maintenance- 
budget-p  -ovided  items  and  similar 
items. 

(10)  Ba  :kup  Equipment,  (a)  Eligible: 
Hot  stan<  by  or  backup  microwave  for 
the  main  studio-to-transmitter  link  only; 
a  backup  or  spare  exciter  for  a  television 
transmiti  er,  as  required  by  good 
engineer  ng  practice,  (b)  Ineligible: 
Redunda  (it  equipment,  such  as  spare 
transmiti  ers,  or  costs  associated  with 
them,  as  nrell  as  backup  microwave 
equipme  it  (except  as  noted  above). 

(11)  El  sctric  Power,  (a)  Eligible: 
General!; ',  all  primary  power  costs  fitim 
the  outpi  it  of  the  main  power  meter 
panel;  regulators  and  surge  protectors, 
as  required  by  good  engineering 
practice,  to  stabiUze  transmitter  RF 
output,  where  primary  power  is  not 
available  or  is  unusable  for  broadcast, 
then  PTflP  may  provide  funding  for 
those  detices  needed  to  power  the 
faciUty  i  the  need  for  that  equipment  is 
fully  doc  Lunented  in  the  application,  (b) 
Ineligibli  i:  Costs  of  instalUng  primary 
power  to  the  faciUty,  including 
transfon  lers,  power  lines,  gasoline  or 
diesel  pc  wered  generators,  and  related 
equipme  it. 

(12)  T(  St  and  Maintenance 
Equipm«  Dt.  (a)  Eligible:  Required  test 
equipme  ai,  as  indicated  by  good 
engineer  ng  practice  for  the 
mainteni  nee  of  the  project  equipment, 
(b)  Ineli(  ible:  Maintenance  equipment 
such  as  1  and  and  power  tools,  storage 
cabinets  and  maintenance  services. 

(13)  A  r  Conditioning  and  Ventilation, 
(a)  Eligib  le:  The  costs  to  provide 
ventilatii  )n  of  eligible  project 
equipme  at.  such  as  ducting  for 
transmit  ers.  as  required  by  good 
engineer  ng  practice.  Transmitter  air 
conditio  ling  can  be  applied  for  and  will 
be  suppc  rted  if  the  need  is  well- 
documei  ited  in  the  application,  (b) 
Ineligibl ;:  Unless  exceptionally  well- 
documei  ited.  air  conditioning  for 
transmit  ers,  control  rooms,  or 
equipme  nt  rooms,  studios,  mobile  imits. 
and  oth«  r  operational  rooms  and  offices. 

(14)  Ri  smote  Vans,  (a)  Eligible:  Items 
to  equip  a  remote  van  for  audio/ video 
product  on.  (b)  Ineligible:  All  vehicles. 

B.  Othei  Expenses 

(1)  Coi  istriiction  Applications:  NTIA 
generall; '  will  not  fund  salary  expenses, 
includic  j  staff  installation  costs,  pre- 
applicat  on  legal  and  engineering  fees. 
Certain  '  pre-operational  expenses"  are 
eligible  or  funding.  (See  15  CFR 
2301.1.)  Despite  this  provision.  NTIA 
regards  Its  primary  mandate  to  be 
funding  the  acquisition  of  equipment 
and  onl'  secondarily  funding  salaries. 
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(A  discussion  of  this  issue  appears  in 
the  PTFP  Final  Rules,  56  FR  591 72 
(1991).) 

(2)  Planning  Applications,  (a)  Eligible: 
Salaries  are  eligible  expenses  for  all 
plaiming  grant  applications,  but  should 
be  fully  described  and  justified  within 
the  application.  Planning  grant 
applications  may  lease  office 
equipment,  fumituie  and  space,  and 
may  purchase  expendable  supplies 
underthe  terms  of  Section  392(c)  of  the 
Act.  (b)  Ineligible:  Planning  grant 
applications  caimot  include  the  cost  of 
constructing  or  operating  a 
telecommunications  facility. 

(3)  Audit  Costs,  (a)  Non-Profit 
Organizations:  Non-profit  organizations 
receiving  payments  of  more  than 
$25,000  in  Federal  funds  diuing  a  one- 
year  period  are  required  to  have  an 
audit  conducted  in  accordance  with 
Federal  guidelines.  Audits  for  non-profit 
organizations  are  performed  in  one  of 
two  ways.  An  NTlA/PTFP-specific  audit 
can  be  performed  if  the  organization 
receives  funds  solely  fi-om  NTIA.  If  the 
organization  receives  funds  from  more 
than  one  Federal  source  during  the  year 
that  the  audit  is  conducted,  an 
organization-wide  audit  must  be 
performed  imder  0MB  Circular  A-133. 
(Note  that  Corporation  for  Public 
Broadcasting  funding  is  not  considered 
a  Federal  source.) 

,  Federal  guidelines  allow  NTIA/PTFP 
to  include  an  amount  for  audit  costs  as 
part  of  a  grant  award.  NTIA/PTFP  policy 
permits  non-profit  organizations  to 
include  up  to  $5,000  for  audit  costs  in 
an  application.  Because  audit  costs  may 
vary  depending  on  the  size  and  scope  of 
an  organization's  operations,  NTIA/ 
PTFP  recommends  that  applicants 
obtain  estimates  from  auditors  to 
determine  the  appropriate  amoimt  to 
include  in  their  applications. 
Construction  Grant  Applicants  should 
list  the  amoimt  requested  for  audit  costs 
in  Part  11,  Section  D— Other  Project 
Costs,  1.  Outside  Services  of  the  PTFP 
Application  Form.  Plarming  Grant 
Applicants  should  include  the  amount 
on  line  7.  Other,  in  Part  III— Budget 
Information  for  Plaiming  Grant 
Applicants  of  the  PTFP  Application 
Form. 

(b)  Government  Agencies,  Indian 
Tribes,  and  Educational  Institutions: 
State  and  local  governments,  Indian 
tribes,  and  educational  institutions  are 
also  subject  to  federal  audit 
requirements  if  they  receive  over 
$25,000  in  Federal  funds  during  a  one- 
year  period.  NTIA/PTFP  can  allow  only 
an  amount  for  audit  costs  equal  to  the 
NTIA/PTFP  percentage  of  all  Federal 
funds  received  by  an  entity.  It  is 
expected  that  the  NTIA/PTFP 


percentage  of  the  Federal  funds  received 
by  state  and  local  governments  and 
educational  institutions  would  be 
minimal  in  any  one  year,  and  NTIA/ 
PTFP  does  not  anticipate  that  these 
entities  will  include  an  amoimt  for  audit 
costs  in  their  applications.  These 
entities  are  not  precluded  from 
including  such  an  amount  in  their 
applications,  however,  and  the  merit  of 
such  requests  will  be  reviewed  on  a 
case-by-case  basis. 

TV.  Purchase  of  American-Made 
Equipment  and  Products 

Prospective  PTFP  applicants  are 
hereby  notified  that  they  will  be 
encouraged  to  purchase,  to  the  greatest 
extent  practicable,  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-317,  Sections  607  (a) 
and  (b). 

V.  Selection  Process  and  Project  Period 

PTFP  grants  are  awarded  on  the  basis 
of  a  competitive  review  process.  Before 
being  selected  for  a  grant  award,  a  given 
application  for  PTFP  funding  will 
undergo  many  stages  of  review,  all  of 
which  apply  the  program's  Funding 
Criteria  listed  in  the  Final  Rules  (15  CFR 
2301.13  and  2301.14).  The  review 
includes  the  following:  an  evaluation  by 
PTFP  staff;  a  technical  assessment  by 
staff  engineers;  a  review  by  outside 
readers,  all  of  whom  have  demonstrated 
expertise  in  either  public  broadcasting 
or  distance  learning;  and  a  rating  by 


National  Advisory  Panels,  composed  of 
representatives  of  the  major  national 
public  radio  and  television 
organizations.  In  addition,  NTIA  gives 
"special  consideration"  to  the 
applications  according  to  the  level  of 
involvement  of  women  and  minorities 
in  the  control  and  operation  of  the 
applicant's  station  or  project  or  the 
degree  to  which  the  project's 
programming  will  be  specifically 
directed  towards  meeting  the  needs  and 
interests  (jf  minority  groups  or  women. 
Documentation  of  substantial 
involvement  by  minorities  or  women 
may  increase  a  given  application's 
competitiveness. 

The  PTFP  Director  presents 
recommendations  to  the  NTIA 
Administrator  on  a  proposed  slate  of 
grant  recipients.  Acting  on  these 
recommendations,  the  NTIA 
Administrator  selects  the  applications  to 
be  negotiated  for  possible  grant  award. 
In  m^ng  the  selections,  the 
Administrator  will  consider  the 
following: 

•  The  degree  to  which  the  slate  of 
applications,  taken  as  a  whole,  satisfies 
the  program's  stated  purposes  (see  47 
U.S.C.  §  390  and  15  CFR  §  2301.2); 

•  The  geographic  distribution  of  the 
proposed  grant  awards; 

•  The  Director's  recommendations; 

•  The  evaluations  of  the  various 
reviewers; 

•  The  program's  priorities  and  the 
special  appUcations  category,  as  stated 
in  15  CFR  §2301  (Appendix)  (1991); 

•  The  extent  of  the  involvement  of 
minorities  or  women  in  the  projects; 


•  Consideration  as  to  whether  the 
application  is  for  a  broadcast  or  a 
nonbroadcast  project;  and, 

•  The  availability  of  funds. 

After  the  applications  are  selected  in 
this  manner,  negotiations  take  place 
between  PTFP  staff  and  the  applicant. 
These  negotiations  are  intended  to 
resolve  whatever  differences  might  exist 
between  the  applicant's  original  request 
and  what  PTFP  proposes  to  fund. 
During  negotiations,  some  applications 
may  be  dropped  from  the  proposed 
slate,  due  to  lack  of  Federal 
Communications  Commission  licensing 
authority,  applicant  inability  to  make 
adequate  assurance  certifications,  or 
other  reasons.  When  the  negotiations  are 
completed,  the  PTFP  Director 
recommends  final  grant-award  action  to 
the  NTIA  Administrator.  Applying  the 
same  factors  as  fisted  above,  the 
Administrator  then  makes  the  final 
selection  of  grant  recipients  from  the 
pool  of  negotiated  application  projects. 

Planning  grant  award  periods 
customarily  do  not  exceed  one  year, 
whereas  construction  grant  award 
periods  commonly  range  from  one  to 
two  years.  Although  these  time  frames 
are  generally  appUed  to  the  award  of  all 
PTFP  grants,  variances  in  project 
periods  may  be  based  on  specific 
circumstances  of  an  individual 
proposal. 
Dr.  Charles  M .  Rush, 

Acting  Associate  Administrator.  Office  of 

Telecommunications  and  Information 

Applications. 
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Air  Kmi  £«3nn  .<ttanHarH«  fnr  Tanlc«_ 


F.  RelationshiD  to  Nuclear  Reeulatnrv 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9. 60, 260, 262, 264, 265, 
270,  and  271 

PL-64-2-6807;  FRL-«1ia-q 

RIN  2060-AB94 

Hazardous  Waste  Treatment,  Storage, 
and  Disposal  Facilities  and  Hazardous 
Waste  Generators;  Organic  Air 
Emission  Standards  for  Tanl(s,  Surface 
Impoundments,  and  Containers 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  Under  the  authority  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended,  the  EPA  is 
promulgating  air  standards  that  will 
further  reduce  organic  emissions  firom 
hazardous  waste  management  activities. 
The  air  standards  apply  to  owners  and 
operators  of  hazardous  waste  treatment, 
storage,  and  disposal  facilities  (TSDF) 
subject  to  RCRA  subtitle  C  permitting 
requirements  and  to  certain  hazardous 
waste  generators  accumulating  waste 
on-site  in  RCRA  permit-exempt  tanks 
and  containers.  Under  these  standards, 
air  emission  controls  must  be  used  for 
tanks,  surface  impoundments,  and 
containers  in  which  hazardous  waste  is 
placed  on  or  after  June  5, 1995  except 
under  certain  conditions  specified  in 
the  rule.  Air  emission  control 
requirements  are  also  added  to  the 
RCRA  permit  terms  and  provisions 
specified  for  TSDF  miscellaneous  units. 
In  addition,  this  action  estabhshes  a 
new  EPA  reference  test  method  (Method 
25E)  to  deteimine  the  organic  vapor 
pressure  of  a  waste. 
EFFECTIVE  DATE:  The  final  rule  is 
effective  as  of  June  5, 1995.  The  EPA  has 
specified  in  the  final  rule  a  schedule 
that  establishes  the  compliance  dates  by 
which  different  requirements  of  the  rule 
must  be  met.  These  compliance  dates 
and  requirements  are  explained  further 
under  SUPPLEMENTARY  INFORMATION. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  5, 
1995. 

ADDRESSES:  Background  information 
document.  The  background  information 
"document  (BID)  for  the  final  rule  may  be 
obtained  from  theU.S.  EPA  Library 
(MD-35),  Research  Triangle  Park,  North 
Carolina  27711,  telephone  (919)  541- 
2777.  Please  refer  to  "Hazardous  Waste 
Treatment,  Storage,  and  Disposal 
Facilities  (TSDF)— Background 
Information  for  Promulgated  Organic 
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Air  Emi  tsion  Standards  for  Tanks, 
Surfecelmpoundments,  and 
Containers",  EPA  document  number 
EPA-4i/R-94-076b. 

.  This  document  and  the  BID  are  also 
available  on  the  EPA's  Clean-up 
Informa  ion  Bulletin  Board  (CLU-IN). 
To  acce  is  CLU-IN  with  a  modem  of  up 
to  28,8C  D  baud,  dial  (301)  569-6366. 
First-tir  le  users  will  be  asked  to  input 
some  in  tial  registration  information. 
Next,  se  lect  "D"  (download)  frran  the 
main  m  mu.  Input  the  file  name 
"RCRA  URl.ZIP"  to  download  this 
notice,  nput  the  file  name 
"RCRA  aR2.ZIP"  to  download  the  BID. 
Follow  he  on-line  instructi(ms  to 
complele  the  download.  More 
information  about  the  dovtmload 
procediire  is  located  in  Bulletin  104;  to 
read  thi  type  "B  104"  from  the  main 
menu.  Hor  additional  help  with  these 
instruclions,  telephone  the  CLU-IN  help 
line  at  moi)  589-8368. 

Docktt.  The  supporting  information 
used  fot  this  rulemaking  is  available  for 
public  iispection  and  copying  in  the 
RCRA  docket.  The  RCRA  docket 
numbes  pertaining  to  this  rulemaking 
are  F-^|-CESP-FFFFF.  F-92-CESA- 
FFFFF.  t-«4-CESF-FFFFF.  and  F-94- 
CE2A-1 FFFF.  The  RCRA  docket  is 
located  at  the  EPA  RCRA  Docket  Office 
(5305)  i  a  room  2616  of  the  U.S. 
Enviroi  mental  Protection  Agency.  401 
M  Stre«  t  SW.  Washington.  DC  20460. 

FOR  FUlfTHER  INFORMATION  CONTACT: 

The  RCtLA  Hotline,  toll-free  at  (800) 
424-93*6.  For  further  information  on 
the  specific  air  standards  and  test 
methoopromulgated  by  this  action, 
contactQVls.  Kfichele  Aston,  Emission 
Standaids  Division  (MD-13),  Office  of 
Air  Qui  lity  Planning  and  Standards. 
U.S.  En  irironmental  Protection  Agency, 
Researc  i  Triangle  Park,  North  Caroliiu 
27711,  elephone  number  (919)  541- 
2363. 

SUPPLEI  lENTARY  INFORMATION:  The 

inform)  tion  presented  in  this  preamble 
is  orgai  ized  as  follows: 

I.  Comp  iance  Dates 

n.  Sumi  lary  of  Rule  Changes  Since  Proposal 

A.  TS  )F  Tanks,  Surface  Impoundments, 
and  Containers 

B.  TS  IF  Miscellaneous  Units 

C.  Gei  erator  90-Day  -Tanks  and  Containen 

D.  Otl  er  RCRA  Regulatory  Actions 

E.  Tes :  Methods 

III.  Sum  aary  of  Final  Rule  Impacts 
IV.  Ba  :kground 

A.  Im  ilemenlation  of  RCRA  Section 
300  \[n] 

B.  Pul  lie  Participation  in  Rulemaking 

C.  Relationship  to  Other  RCRA  Standards 

D.  Relationship  to  CERCLA  Standards 

E.  Rel  itlonship  to  Clean  Air  Act  Standards 


F.  Relationship  to  Nuclear  Regulatory 
Commission  Standards 

V.  Basis  for  Final  Rule 

A.  New  Control  Options 

B.  Control  Option  Impacts 

C.  Selection  Rationale 

VI.  Summary  of  Responses  to  Comments  on 

Proposed  Rule 

A.  Development  of  Air  Standards  Under 
RCRA 

B.  Revised  Impacts  Analysis 

C.  Container  Air  Standards 

D.  Generator  90-Day  Tanks  and  Containers 

E.  Implementation  of  RCRA  Air  Standards 

F.  Waste  Stabilization  in  Tanks 

VII.  Requirements  of  Final  Rule 

A.  TSDF  Tank,  Surface  Impoundment,  and 

Container  Requirements 
3.  TSDF  Miscellaneous  Unit  Requirements 

C.  90-Day  Tanks'  and  Containers' 
Requirements 

D.  Amendments  to  Subparts  AA  and  BB 
Standards 

VIII.  Implementation  of  Final  Rule 

A.  Existing  Sources 

B.  New  Sources 

C.  State  Authority 

IX.  Test  Methods 

A.  Method  25D 

B.  Method  23E 

X.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

B.  Executive  Order  12866  Review 

C.  Regulatory  Flexibility  Act 

D.  Docket 

XI.  Legal  Authority 

I.  Compliance  Dates 

The  final  rule  promulgated  today 
establishes  additional  air  standards  for 
TSDF  owners  and  operators  subject  to 
40  CFR  part  264  or  40  CFR  part  265.  In 
addition,  this  rule  amends  the 
conditions  for  hazardous  waste 
generators  accimiulating  waste  on-site 
in  RCRA  permit-exempt  tanks  and 
containers  pursuant  to  40  CFR  262.34(a) 
to  include  air  emission  control 
requirements.  All  of  these  rule 
requirements  are  effective  as  of  June  5. 
1995.  All  hazardous  waste  placed  in  the 
affected  tanks,  surface  impoundments, 
containers,  and  other  affected  units  on 
and  after  this  date  must  be  managed  in 
accordance  with  the  requirements  of  the 
final  rule.  This  includes  implementing 
the  required  air  emission  controls  on  an 
affected  unit  or  performing  the  required 
waste  determinations  and  recordkeeping 
to  indicate  that  the  affected  unit  is 
exempted  fi-om  these  air  emission 
control  requirements.  Under 
circumstances  when  the  air  emission       I 
control  equipment  required  to  comply     ' 
with  the  rule  cannot  be  operational  at  an 
existing  TSDF  by  June  5, 1995,  an 
implementation  schedule  for 
installation  of  the  equipment  must  be 
developed  and  placed  in  the  facility 
operating  records  no  later  than  June  5, 
1995.  In  such  cases,  the  facility  ovraer 
or  operator  must  have  all  air  emission 


controls  required  by  the  final  rule  in 
operation  no  later  than  December  8, 
1997. 

Today's  action  amends  40  CFR  270.4 
to  require  that  owners  and  operators  of 
TSDF  for  which  a  final  permit  has  been 
issued  by  the  EPA  prior  to  June  5, 1995 
must  comply  with  the  air  emission 
control  requirements  for  interim-status 
TSDF  under  40  CFR  265  subparts  AA, 
BB,  and  CC  until  the  facility's  permit  is 
reviewed  or  reissued  by  the  EPA.  The 
EPA's  rationale  for  adopting  this 
implementation  practice  for  today's 
rulemaking  is  explained  in  section  VI.E 
of  this  preamble. 

For  tf.nks  in  which  waste  stabilization 
activities  (sometimes  referred  to  as 
waste  fixation)  are  performed  as  of 
December.6, 1994,  be  the  effective  date 
of  the  final  rules  will  December  6, 1995. 
As  of  the  extended  effective  date  for 
stabihzation  tanks,  each  TSDF  owner  or 
operator  and  each  hazardous  waste 
generator  subject  to  the  final  rules  must 
either  install  and  operate  the  specified 
air  emission  control  requirements  on  all 
affected  tanks  used  for  stabilization,  or 
begin  performing  the  specified  waste 
determinations  and  recordkeeping  to 
indicate  that  a  stabihzation  tank  is 
exempted  from  these  requirements. 
Under  circumstances  where  required  air 
emission  control  equipment  cannot  be 
operational  on  stabilization  tanks  by 
December  6, 1995,  an  implementation 
schedule  for  installation  of  the  required 
air  emission  controls  must  be  developed 
and  placed  in  the  facility  operating 
records  no  later  than  December  6, 1995. 

In  such  cases,  for  stabihzation  tanks, 
the  facility  must  have  all  air  emission 
controls  required  by  the  final  rules  in 
operation  no  later  than  June  8, 1998. 

IL  Summary  of  Rule  Changes  Since 
Proposal 

The  EPA  proposed  the  rule  on  July  22. 
1991  (refer  to  56  FR  33491).  Based  on 
pubhc  comments  received  by  the  EPA  at 
proposal  as  well  as  the  EPA's  evaluation 
of  additional  information  obtained  after 
proposal,  certain  requirements  of  the 
rulemaking  have  been  changed  fitim 
those  proposed.  The  major  changes 
affect  provisions  estabUshing  the  rule 
appUcability,  the  procedures  for 
determining  the  average  volatile  organic 
concentration  of  a  was;te,  and  the  air 
emission  control  requirements  for 
containers.  In  addition,  the  EPA  has 
made  many  changes  to  the  specific 
regulatory  text  to  clarify  the  EPA's 
intent  in  the  application  and 
implementation  of  the  rule 
requirements.  The  substantive  changes 
to  the  rulemaking  since  proposal  are 
summarized  below.  A  summary  of  the 
re<|uirements  of  the  rule  as  promulgated 


is  presented  in  section  VII  of  this 
preamble. 

A.  TSDF  Tanks,  Surface  Impoundments, 
and  Containers 

A  new  subpart  CC  is  added  by  today's 
action  to  both  40  CFR  parts  264' and  265. 
Subpart  CC  under  40  CFR  part  264 
applies  to  owners  and  operators  of 
permitted  TSDF  while  subpart  CC  under 
40  CFR  part  265  applies  to  owners  and 
operators  of  interim-status  TSDF.  All 
changes  since  proposal  to  subpart  CC  in 
40  CFR  part  264  and  to  subpart  CC  in 
40  CFR  part  265  are  identical  with  the 
exception  of  changes  to  the  rule 
reporting  requirements.  There  are  no 
reporting  requirements  under  40  CFR 
265  subpart  CC  for  owners  and 
operators  of  interim-status  TSDF. 
Hereafter  for  convenience  in  this 
preamble,  the  term  "subpart  CC 
standards"  is  used  collectively  to  refer 
to  both  subpart  CC  in  40  CFR  part  264 
and  subpart  CC  in  40  CFR  part  265. 

The  compliance  time  for  the  subpart 
CC  standards  has  been  revised  since 
proposal  to  allow  up  to  an  additional  30 
months  after  June  5, 1995  to  install  and 
begin  operation  of  air  emission  control 
equipment  required  by  the  rule 
provided  that  the  owner  or  operator 
develops  and  places  in  the  facility 
operating  records  by  this  date  an 
implementation  schedule  for 
installation  of  the  equipment. 
Compliance  dates  and  implementation 
requirements  for  the  final  rule  are 
explained  in  sections  1  and  VIII  of  this 
preamble. 

1 .  ApphcabiUty 

The  apphcabihty  of  the  subpart  CC 
standards  has  been  revised  since 
proposal  to  specifically  exempt  from  the 
rule  certain  tanks  surface 
impoimdments.  and  containers  in 
which  the  owner  or  oi>erator  has 
stopped  adding  hazardous  waste*  The 
subpart  CC  standards  do  not  apply  to  a 
tank,  surface  impoundment,  or 
container  that  meets  either  of  the 
folloiving  conditions: 

(1)  No  hazardous  waste  is  added  to 
the  waste  management  unit  on  or  after 
June  5, 1995  (see  generally  55  FR  39409. 
September  27, 1990);  or 

(2)  Addition  to  hazardous  waste  to  the 
waste  management  unit  is  stopped  and 
the  owner  or  operator  has  begun 
implementing  or  completed  closure 
pursuant  to  an  approved  closure  plan. 

In  addition,  the  applicability  of  the 
subpart  CC  standards  has  been  changed 
such  that  the  rule  is  not  applicable  to 
any  container  having  a  design  capacity 
less  than  0.1  m^  (approximately  26- 
gallons)  regardless  of  the  organic 
content  of  the  hazardous  waste  handled 


in  the  container.  In  response  to 
comments  on  the  proposed  rule,  the 
EPA  reviewed  the  types  of  small 
containers  commonly  used  to 
accimiulate  and  transfer  hazardous 
waste.  Considering  the  small  quantity  of 
hazardous  waste  handled  in  a  sample 
collection  vial,  safety  can,  disposal  can. 
and  other  types  of  small  containers  and 
the  short  periods  of  time  that  the  waste 
normally  remains  in  one  of  these 
containers,  the  EPA  concluded  that 
existing  rules  for  containers  having  a 
design  capacity  less  than  0.1  m^  are 
sufficient  to  protect  human  health  and 
the  environment. 

Finally,  the  EPA  has  decided  to 
temporarily  defer  application  of  the 
subpart  CC  standards  to  tanks,  surface 
impoundments,  and  containers 
managing  hazardous  wastes  under 
certain  special  circiunstances.  For  now. 
the  EPA  is  deferring  application  of  the 
subpart  CC  standards  to  waste 
management  units  that  are  used  solely 
to  treat  or  store  hazardous  wastes 
generated  on-site  &x)m  remedial 
activities  required  under  RCRA 
corrective  action  or  CERCLA  response 
authorities  (or  similar  State  remediation 
authorities).  Also,  the  EPA  is  deferring 
application  of  the  subf>art  CC  standards 
to  waste  management  units  that  are  used 
solely  to  manage  radioactive  mixed 
wastes.  The  EPA's  rationale  for  these 
deferrals  is  explained  in  section  Vin.A.l 
of  this  preamble. 

2.  General  Standards 

For  each  tank,  siu-face  impoundment, 
or  container  to  which  the  subpart  CC 
standards  apply  (referred  to  here  as  an 
"affected  unit"),  the  owner  or  operator 
is  required  to  use  the  air  emission 
controls  specified  in  the  rule  except 
when  the  hazardous  waste  placed  in  an 
affected  imit  meets  certain  conditions. 
As  explained  in  the  following 
paragraphs,  the  conditions  under  which 
an  affected  unit  is  exempted  from  the  air 
emission  control  requirements  of  the 
subpart  CC  standards  have  been  revised 
since  proposal. 

a.  Waste  volatile  organic 
concentration  exemption.  Under  the 
final  subpart  CC  standards,  an  affected 
unit  is  exempt  from  the  air  emission 
control  requirements  of  the  rule  if  all 
hazardous  waste  placed  in  the  unit  is 
determined  to  have  an  average  volatile 
organic  concentration  less  than  100 

Earts  per  million  by  weight  (ppmw) 
ased  on  the  organic  composition  of  the 
hazardous  waste  at  the  point  of  waste 
origination.  This  waste  volatile  organic 
concentration  fimit  incorporates  sevrral 
revisions  that  have  been  made  by  the 
EPA  since  proposal. 
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First,  the  fonnat  for  the  limit  has  been 
changed  to  be  the  average  volatile 
organic  concentration  of  the  hazardous 
waste  on  a  mass-weighted  basis  during 
normal  operating  conditions  for  the 
source  or  process  generating  the  waste 
(in  contrast  to  the  proposed  format  of 
the  maximum  volatile  organic 
concentration  for  the  hazardous  waste 
never  to  be  exceeded).  Averaging 
periods  up  to  1  year  in  duration  are 
allowed  for  each  individual  waste 
stream  under  the  final  rule.  The 
procedures  for  determining  the  average 
volatile  organic  concentration  of  a  waste 
are  explained  further  under  "Waste 
Determination  F>rocedures"  in  this 
section  and  in  section  Vn.  A.3  of  this 
preamble. 

Second,  determination  of  the  volatile 
organic  concentration  of  the  waste 
under  the  final  rule  is  based  on  the 
organic  composition  of  the  waste  at  the 
"point  of  ¥raste  origination"  (instead  of 
the  "point  of  waste  generation"  as 
proposed).  The  "point  of  waste 
origination"  is  defined  in  the  final  rule 
with  respect  to  the  point  where  the 
TSDF  owner  or  operator  first  has 
possession  of  a  hazardous  waste.  When 
the  TSDF  owner  or  operator  is  the 
generator  of  the  hazardous  waste,  the 
"point  of  waste  origination"  means  the 
point  where  a  solid  waste  produced  by 
a  system,  process,  or  waste  management 
imit  is  determined  to  be  a  hazardous 
waste  as  defined  in  40  CFR  part  261.  In 
this  case,  this  term  is  being  used  in  a 
similar  manner  to  the  use  of  the  term 
"point  of  generation"  in  waste 
operations  air  standards  established 
imder  authority  of  the  Clean  Air  Act  in 
40  CFR  parts  60, 61,  and  63  of  this 
chapter.  When  nei^er  the  TSDF  owner 
nor  operator  is  the  generator  of  the 
hazardous  waste,  the  "point  of  waste 
ongination"  means  the  point  where  the 
owner  or  operator  accepts  delivery  or 
takes  possession  of  the  hazardous  waste. 

Finally,  the  EPA  revised  the  impact 
analysis  used  for  this  rulemaking  after 
proposal  to  incorporate  additional  TSDF 
industry  data.  An  opportunity  for  pubUc 
comment  on  this  analysis  was  provided 
by  the  EPA  (refer  to  sections  IIl.B  and 
VI.B  of  this  preamble).  Based  on  the 
revised  analysis  resiUts.  the  EPA 
selected  a  new  value  for  the  volatile 
organic  concentration  limit.  Section  V.C 
of  this  preamble  presents  the  rationale 
for  the  selection  of  the  control  option 
used  as  the  basis  for  the  final  rule. 

b.  Treated  hazardous  waste 
exemption.  Under  the  subpart  CC 
standards,  each  affected  tank,  surface 
impoundment,  and  container  that 
manages  hazardous  waste  having  an 
average  volatile  organic  concentration 
equal  to  or  greater  than  100  ppmw,  as 


determined  by  the  procedures  specified 
in  the  rule,,  is  required  to  use  air 
emission  controls  in  accordance  with 
the  rule  requirements.  The  owner  or 
operator  must  install  and  operate  the 
specified  air  emission  controls  on  every 
affected  taiik,  surface  impoundment, 
and  container  used  in  the  waste 
management  sequence  from  the  point  of 
waste  origination  (as  applies  to  the 
specific  hatardous  waste  stream) 
through  thft  point  where  the  organics  in 
the  waste  me  removed  or  destroyed  by 
a  process  ie  accordance  with  the 
requiremeots  of  the  rule.  If  a  particular 
hazardous  ju'aste  is  not  treated  to  meet 
these  requirements,  then  all  affected 
units  at  th^  TSDF  used  in  the  waste 
memagemefit  sequence  for  this 
hazardous  .waste  are  required  to  use  the 
air  emissic  a  controls  specified  by  the 
subpart  CC  standards. 

u  the  ha  ardous  waste  is  treated  to 
remove  or  destroy  the  organics  in  the 
waste  by  a  process  that  meets  or  exceeds 
a  minimui  i  level  of  performance  as 
specified  i  i  the  rule,  then  affected  units 
at  the  TSD  '  operated  downstream  of  the 
treatment  irocess  in  the  waste 
manageme  at  sequence  for  this 
hazardous  waste  are  not  required  to  use 
the  air  emi  ssion  controls  specified  by 
the  subpai  t  CC  standards.  It  is  imf>ortant 
to  emphas  ze  that  tanks,  surface 
impound!]  lents,  and  containers  (subject 
to  the  rule  in  which  the  treatment 
process  is  conducted  are  required  to  use 
the  applicable  air  emission  controls 
specified  by  the  subpart  CC  standards 
with  the  exception  of  certain  tanks  and 
surface  impoundments  used  for  active 
biological  treatment  of  hazardous  waste 
and  achieving  the  performance 
requiremebts  specified  in  the  rule  (this 
exception  is  explained  further  in  section 
Vn.A.4  of  this  preamble). 

The  coo  ditions  under  which  a  treated 
hazardous  waste  no  longer  is  required  to 
be  managt  d  in  affected  units  using  air 
emission  i  ontrols  under  the  subpart  CC 
standards  lave  been  revised  and 
expanded  since  proposal  to  include 
many  alte  natives  from  which  an  owner 
or  operator  can  choose  one  with  which 
to  comply,  The  final  subpart  CC 
standards  lallow  an  owner  or  operator  to 
use  any  tjipe  of  treatment  process  that 
can  contij|uously  achieve  one  of  the 
specified  $€ts  of  performance 
conditions.  These  conditions  have  been 
changed  ti  >  include: 

(1)  The  iverage  volatile  organic 
concentra  ion  of  the  hazardous  waste 
exiting  th  i  process  is  less  than  100 
ppmw  (ex  cept  for  certain  site-specific 
situations  where  multiple  hazardous 
waste  str^ims  are  treated  by  a  single 
process  ii|  which  case  a  volatile  organic 
concentralion  limit  for  the  waste  exiting 


the  process  is  established  by  the  rule 
procedures  at  a  value  lower  than  100 
ppmw); 

(2)  The  organic  reduction  efficiency 
for  a  process  treating  multiple 
hazardous  waste  streams  is  equal  to  or 
greater  than  95  percent,  and  the  average 
volatile  organic  concentration  of  the 
hazardous  waste  exiting  the  treatment 
process  is  less  than  50  ppmw;  or 

(3)  The  actual  organic  mass  removal 
rate  for  the  process  is  greater  than  the 
required  mass  removal  rate  established 
for  the  process.  The  alternative 
treatment  process  performance 
requirements  specified  in  the  final 
subpart  CC  standards  are  discussed 
further  in  section  VII.A.2  of  this 
preamble. 

The  proposed  expficit  exemption  for 
hazardous  wastes  complying  with  the 
land  disposal  restriction  (LDR) 
treatment  standards  is  not  included  in 
the  final  subpart  CC  standards.  The  EPA 
concluded  that  the  expanded  number  of 
alternatives  for  treated  hazardous  waste 
and  other  provisions  added  to  the  final 
rule  provide  a  reasonable  regulatory 
mechanism  by  which  a  TSDF  owner  or 
operator  can  determine  whether  a 
hazardous  waste  complying  with  the 
LDR  treatment  standards  is  exempted 
bom  being  managed  in  accordance  with 
the  air  emission  control  requirements  of 
the  subpart  CC  standards. 

3.  Waste  Determination  Procedures 

As  already  noted,  the  procedures  that 
a  TSDF  owner  or  operator  may  use  to 
determine  the  volatile  organic 
concentration  of  a  hazardous  waste  have 
been  revised  for  the  final  subpart  CC 
standards.  For  a  case  when  direct 
measurement  is  chosen  for  determining 
the  volatile  organic  concentration  of  a 
hazardous  waste,  the  proposed 
statistical  calculation  procedure  using 
Method  25D  results  is  not  included  in 
the  final  subpart  CC  standards.  Instead, 
procedures  are  specified  in  the  final  rule 
to  compute  the  mass-weighted  average 
volatile  organic  concentration  of  a 
hazardotis  waste  using  Method  23D 
results  for  waste  generated  as  part  of  a 
continuous  process  and  for  waste 
generated  as  part  of  a  batch  process. 
Under  circumstances  when  the  same 
batch  process  is  performed  repeatedly 
but  not  necessarily  continuously,  the 
final  rule  allows  the  ow-ner  or  operator 
to  determine  the  average  volatile  organic 
concentration  of  the  waste  fitim  this 
process  by  averaging  results  for  one  or 
more  representative  waste  batches 
generated  by  the  process.  In  all  cases,  a 
sufficient  number  of  waste  samples  for 
analysis  (with  a  minimum  of  four 
samples)  must  be  collected  to  be 
representative  of  the  normal  range  of  Ihe 
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operating  conditions  for  the  source  or 
process  generating  the  hazardous  waste. 
Normal  operating  conditions  for  the 
source  or  process  generating  the  waste 
include  cyclic  process  operations  such 
as  startup  and  shutdown.  Process 
malfunctions,  maintenance  activities,  or 
equipment  cleaning  are  not  considered 
to  be  normal  operating  conditions  for 
the  purpose  of  determining  the  average 
volatile  organic  concentration  of  a 
waste.  These  waste  determination 
procedures  are  discussed  further  in 
section  VII.A.3  of  this  preamble. 

The  proposed  explicit  requirements 
for  determining  the  volatile  organic 
concentration  of  a  hazardous  waste 
using  information  in  a  waste 
certification  notice  prepared  by  the 
waste  generator  are  not  included  in  the 
final  rule.  Instead,  for  hazardous  waste 
that  is  not  generated  by  the  TSDF  owner 
or  operator  (i.e.,  waste  shipped  to  the 
TSDF  from  off-site  sources  under 
different  ownership),  the  final  rule 
allows  the  TSDF  owner  or  operator  to 
determine  the  waste  volatile  organic 
concentration  by  either  testing  the  waste 
when  he  or  she  accepts  delivery  of  the 
hazardous  waste  or  using  appropriate 
information  about  the  waste 
composition  that  is  prepared  by  the 
generator  of  the  waste.  The  generator 
prepared  information  can  be  included  in 
manifests,  shipping  papers,  or  waste 
certification  notices  accompanying  the 
waste  shipment,  as  agreed  upon 
between  the  waste  generator  and  the 
TSDF  owner  or  operator. 

4.  Tank  Standards 

Several  changes  to  the  tank  standards 
have  been  made  since  proposal.  An 
exemption  from  the  tank  standards  has 
been  added  for  those  affected  tanks  used 
for  biological  treatment  of  a  hazardous 
waste  in  accordance  with  requirements 
specified  in  the  rule.  Changes  have  been 
made  to  clarify  the  regulatory  text 
regarding  the  tank  cover  design  and 
operating  requirements.  Also,  the 
conditions  have  been  clarified  that  must 
be  met  for  a  particular  tank  to  use  a 
fixed-roof  type  cover  without  any 
additional  controls  in  accordance  with 
the  subpart  CC  standards.  Finally, 
provisions  have  been  added  to  the  rule 
to  address  those  special  situations  in 
which  emergency  venting  of  the  tank  or 
the  air  emission  controls  installed  on 
the  tank  is  necessary  for  safety. 

5.  Surface  Impoundment  Standards 

Changes  to  the  surface  impoundments 
standards  have  been  made  to  be 
consistent  with  the  changes  to  the  tank 
standards  as  appUcable. 


6.  Container  Standards 

Several  changes  have  been  made  to 
the  container  standards  since  proposal 
in  addition  to  limiting  the  applicability 
of  the  subpart  CC  standards  to 
containers  having  a  design  capacity 
equal  to  or  greater  than  0.1  m^.  The  air 
emission  control  requirements  for 
affected  containers  have  been  revised  to 
provide  several  air  emission  control 
alternatives  from  which  an  owner  or 
operator  may  choose  one  with  which  to 
comply.  For  containers  having  a  design 
capacity  less  than  or  equal  to  0.46  m' 
(approximately  119  gallons),  an  owner 
or  operator  may  place  the  hazardous 
waste  in  drums  that  meet  U.S. 
Department  of  Transportation  (DOT) 
specifications  imder  49  CFR  part  178 
without  any  additional  testing, 
inspection,  or  monitoring  requirements. 
An  owner  or  operator  is  also  allowed 
under  the  final  rule  to  place  the 
hazardous  waste  in  tank  trucks  and  tank 
railcars  that  are  annually  demonstrated 
to  be  vapor  tight  using  Method  27  in  40 
CFR  part  60.  appendix  A  without  any 
additional  testing,  inspection,  or 
monitoring  requirements. 

The  requirements  for  waste  transfer 
operations  for  containers  have  been 
revised  under  the  final  subpart  CC 
standards.  Submerged-fill  of  hazardous 
waste  that  is  loaded  into  containers  by 
pumping  is  required  only  when 
transferring  the  waste  into  containers 
having  a  design  capacity  greater  than 
0.46  m'.  Submerged  fill  of  the  waste  is 
not  required  when  filling  smaller  size 
containers  such  as  55-gallon  drums. 

The  air  emission  control  requirements 
for  owners  and  operators  treating 
hazardous  waste  in  open  containers 
have  been  re\'ised.  Whenever  it  is 
necessary  for  the  container  to  be  opwn 
during  the  treatment  process,  the 
container  is  required  to  be  located  in  an 
enclosure  connected  to  a  closed-vent 
system  with  an  operating  organic 
emission  control  device.  The  final 
subpart  CC  standards  include  specific 
enclosure  design  and  operation 
requirements  which  allow  the  enclosure 
to  have  permanent  openings  for  worker 
access. 

Finally,  the  container  standards  have 
been  revised  to  be  consistent  with  the 
safety  venting  provisions  added  to  the 
tank  and  surfeoe  impoimdment 
standards. 

7.  Closed- Vent  System  and  Control 
Device  Standards 

The  design  and  operating 
requirements  for  closed-vent  systems 
and  control  devices  have  been  changed 
to  be  consistent  with  those  requirements 
already  applicable  to  TSDF  owners  and 


operators  under  subpart  AA  in  40  CFR 
parts  264  and  265.  The  subpart  AA 
standards  have  been  in  effect  since  1990 
and  establish  RCRA  air  standank  to 
control  organic  emissions  from  process 
vents  on  certain  types  of  hazardous 
waste  treatment  imits. 

8.  Inspection  and  Monitoring 
Requirements 

The  inspection  and  monitoring 
requirements  under  the  subpart  CC 
standards  have  been  revised  since 
proposal.  The  requirements  for 
inspection  and  monitoring  of  closed- 
vent  systems  and  control  devices  have 
been  changed  to  be  identical  to  the 
inspection  and  monitoring  requir>inents 
under  subpart  AA  in  40  CFR  parts  264 
and  265.  The  required  interval  for  the 
visual  inspection  of  covers  installed  on 
tanks,  surface  impoundments,  and 
certain  containers  has  been  changed  to 
once  every  6  months.  After  the  initial 
cover  inspection  and  monitoring  for 
detectable  organic  emissions  is 
completed,  the  owner  or  operator  is 
only  required  to  inspect  and  monitor 
those  cover  openings  that  have  been 
opened  (i.e.,  have  not  continuously 
remained  in  a  closed,  sealed  position) 
since  the  last  visual  inspection  and 
monitoring.  Special  inspection  and 
monitoring  provisions  have  been  added 
for  cover  fittings  that  are  imsafe  or 
difficult,  as  defined  in  the  rule,  for 
facility  personnel  to  inspect  and 
monitor. 

The  subpart  CC  standards  have  been 
changed  to  allow  leak  repair  on  tank 
and  surface  impoundment  covers  to  be 
delayed  beyond  15  calendar  days  if  both 
of  the  following  conditions  occur  (1) 
Repair  of  the  leak  requires  first 
emptying  the  contents  of  the  tank  or 
surface  impoundment;  and  (2) 
temporary  removal  of  the  tank  or  surface 
impoundment  from  service  will  result 
in  the  unscheduled  cessation  of 
production  from  the  process  unit,  or 
op>eration  of  the  waste  management 
unit,  that  is  generating  the  hazardous 
waste  managed  in  the  tank  or  surface 
impoundment.  Repair  of  a  leak  must  be 
performed  at  the  next  time  the  process, 
system,  or  waste  management  unit  that 
is  generating  the  hazardous  waste 
managed  in  the  tank  or  surface 
impoundment  stops  operation  for  any 
reason. 

9.  Recordkeeping  Requirements 

The  subpart  CC  standards  have  been 
changed  to  require  cover  design 
documentation  only  for  floating  roof- 
type  tank  covers,  surface  impoundment 
covers,  and  enclosures  used  for  control 
of  air  emissions  frt>m  containers.  Also, 
the  recordkeeping  requirements  have 
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been  revised  as  appropriate  to  address 
the  changes  to  the  final  rule  described 
previously  in  this  section  of  the 
preamble. 

10.  Reporting  Requirements 

The  reporting  requirements  in  the 
subpart  CC  standards  are  the  same  as 
proposed  with  one  exception.  The  time 
interval  within  which  TSDF  owners  and 
operators  subject  to  the  subpart  CC 
standards  under  40  CFR  part  264  must 
report  to  the  Regional  Administrator  all 
circumstances  resulting  in 
noncompliance  with  the  applicable 
conditions  has  been  changed  to  within 
15  calendar  days  of  the  time  that  an 
owner  or  operator  becomes  aware  of  the 
circiunstances. 

B.  TSDF  Miscellaneous  Units 

Today's  action  amends  40  CFR 
264.601  by  adding  to  the  permit  terms 
and  provisions  required  for  RCRA 
permitting  of  a  miscellaneous  unit  the 
appropriate  air  emission  control 
requirements  in  40  CFR  part  264, 
subparts  AA,  BB,  and  CC.  This 
amendment  is  the  same  as  proposed. 

C.  Generator  90-Day  Tanks  and 
Containers 

The  conditions  with  which  a 
hazardous  waste  generator  must 
comply,  pursuant  to  40  CFR  262.34(a), 
to  exempt  tanks  and  containers 
accumulating  hazardous  waste  on-site 
for  no  more  than  90  days  from  the  RCRA 
subtitle  C  permitting  requirements  are 
amended  by  today's  action  to  include 
compliance  with  the  air  emission 
control  requirements  of  40  CFR  part 
265,  subparts  AA,  BB,  and  CC.  This 
amendment  is  the  same  as  proposed. 

D.  Other  RCRA  Regulatory  Actions 

The  EPA  proposed  several 
amendments  to  existing  RCRA  air 
standards.  One  amendment  proposed 
adding  requirements  for  the 
management  of  spent  carbon  removed 
from  a  carbon  adsorption  system  to  the 
closed-vent  system  and  control  device 
standards  imder  40  CFR  part  264, 
subparts  AA  and  BB,  and  40  CFR  part 
265,  subparts  AA  and  BB.  The  final 
amendment  has  been  revised  to  allow 
the  owner  or  operator  the  additional 
option  of  burning  the  spent  carbon  in  a 
boiler  or  industrial  furnace  that  is 
permitted  under  subpart  H  of  40  CFR 
part  266.  A  second  amendment 
promulgated  today  updates  the  leak 
detection  monitoring  provisions  under 
40  CFR  part  264,  subparts  AA  and  BB, 
and  40  CFR  part  265,  subparts  AA  and 
BB  for  closed-vent  systems  to  be 
consistent  with  other  air  standards 
recently  promulgated  by  the  EPA.  Under 
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waste  in  a 

III.  Sununi  ry  of  Final  Rule  Impacts 

The  EPA  estimates  that 
implement  Jtion  of  the  subpart  CC 
standards '  trill  reduce  nationwide 
organic  enlEssions  from  TSDF  tanks, 
surface  imtoundments,  and  containers 
by  approxi  mately  970,000  Mg/yr.  In 
addition,  t  te  EPA  estimates  that 
nationwid(  organic  emissions  from  90- 
day  tanks  (  nd  containers  wilF  be 
reduced  bj  approximately  73,000  Mg/ 

Control  I  if  organic  air  emissions 
addresses  i  nany  air  quality  problems 
including  i  mbient  ozone  formation, 
adverse  hu  man  heakh  effects  from 
inhalation  af  air  toxics,  and,  to  a  lesser 
extent,  def  letion  of  stratospheric  ozone. 
Ambient  o  :one  concentrations  exceed 
the  National  Ambient  Air  QuaUty 
Standards  NAAQS)  in  many 
metropolit  m  areas  throughout  the 
United  Sta  es.  Thus,  the  rule 
promulgat(  id  today  will  contribute  to 
progress  in  attaining  the  NAAQS  for 
ozone  in  npnattainment  areas  and  also 
in  prevent  ng  significant  deterioration  of 
the  air  qua  ity  in  those  areas  of  the 


United  States  cxurently  in  attainment 
with  the  NAAQS  for  ozone. 

Today's  action  will  also  significantly 
reduce  the  risk  to  the  public  of 
contracting  cancer  posed  by  exposure  to 
toxic  constituents  contained  in  the 
organic  emissions  from  hazardous  waste 
management  activities.  The  cancer  risk 
to  the  entire  exposed  population 
nationwide  (i.e.,  annual  cancer 
incidence)  from  exposure  to  organic 
emissions  &t»m  TSDF  is  estimated  by 
the  EPA  to  be  reduced  from 
approximately  48  cases  per  year  to  a 
level  of  2  cases  per  year.  Annual  cancer 
incidence  as  a  result  of  exposure  to 
organic  emissions  from  90-day  tanks 
and  containers  is  estimated  by  the  EPA 
to  be  reduced  frtjm  approximately  four 
cases  per  year  to  less  than  one  case  per 
year. 

Maximum  individual  risk  (MIR)  is  a 
measure  of  the^dded  probability  of  a 
person  contracting  cancer  if  exposed 
continuously  over  a  70-year  period  to 
the  highest  aimual  average  ambient 
concentration  of  the  air  toxics  emitted 
from  a  TSDF  site.  There  are 
approximately  2,300  TSDF  locations  in 
the  United  States.  The  MIR  for  all  but 
approximately  20  of  these  faciUties  is 
estimated  by  the  EPA  to  be  reduced  by 
implementation  of  the  subpart  CC 
standards  to  a  level  that  is  less  than  1 
X  lO--*.  The  target  MIR  levels  historically 
used  by  the  EPA  for  other  promulgated 
RCRA  standards  range  from  1  x  10-*  to 
1  X  10-«.  Because  the  MIR  values  for  a 
few  TSDF  are  estimated  to  remain 
higher  than  the  historical  RCRA  target, 
the  EPA  is  continuing  to  evaluate  the 
waste  management  practices  and  the 
individual  chemical  compounds 
composing  the  organic  emissions  at 
these  TSDF.  Following  this  evaluation, 
the  EPA  will  determine  what  other- 
actions  are  necessary  to  attain  the 
health-based  goals  of  RCRA  section 
3004(n).  The  omnibus  permitting 
authority  in  section  3005(c)(3)  can  be 
invoked  to  supplement  or  add  to  the 
requirements  in  today's  rule,  should  the 
rule  be  determined  to  be  insufficient  to 
assure  protection  of  human  health  and 
the  environment  at  a  particular  facility. 

The  total  nationwide  capital 
investment  cost  to  TSDF  owners  and 
operators  to  implement  the  subpart  CC 
standards  is  estimated  by  the  EPA  to  be 
approximately  $290  million.  The  total 
nationwide  annual  cost  for  these 
standards  is  estimated  to  be 
approximately  $110  million  per  year. 
The  total  nationwide  capital  costs  to 
hazardous  waste  generators  of  installing 
the  required  air  emission  controls  on  90- 
day  tanks  and  containers  is  estimated  by 
the  EPA  to  be  approximately  $23 
million.  Total  nationwide  annual  cost 
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to  reduce  the  toxicity  or  mobility  of  CFR  part  165,  subpart  I  when  the  waste      the  situation.  f40  CFR  300.4151111.  As 
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for  the  90-day  tank  and  container 
controls  is  estimated  to  be 
approximately  $7  million. 

The  EPA  concludes  that  the  rule 
promulgated  today  will  not  have  a 
significant  economic  impact  on 
hazardous  waste  generators  or  TSDF 
owners  and  operators.  Prices  for 
commercial  hazardous  waste 
management  services  are  estimated  by 
the  EPA  to  increase  by  less  than  1 
percent  on  a  nationwide  annualized 
basis.  The  quantity  of  hazardous  waste 
handled  by  commercial  hazardous 
waste  management  companies  is 
projected  to  be  reduced  by  less  than  1 
percent  on  a  nationwide  annualized 
basis.  Few,  if  any,  facility  closures  are 
anticipated.  Job  losses  in  the  hazardous 
waste  industry  are  estimated  to  be  less 
than  1.5  percent.  Fiuthermore,  this 
impact  on  employment  does  not  reflect 
positive  employment  effects  on 
industries  producing  the  air  emission 
control  equipment  that  will  be  used  to 
comply  with  the  rule.  No  significant 
impacts  are  expected  on  small 
businesses. 

IV.  Background 

A.  Implementation  of  RCRA  Section 
3004(n) 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  added  section 
3004(n)  to  RCRA.  Section  3004(n) 
directs  the  EPA  to  promulgate 
regulations  for  the  monitoring  and 
control  of  air  emissions  from  TSDF  as 
may  be  necessary  to  protect  human 
health  and  the  environment.  The  EPA 
completed  the  first  phase  of  its 
regulatory  development  program  to 
implement  this  Congressional  directive 
with  the  promulgation  of  RCRA  air 
standards  that  control  organic  emissions 
vented  from  certain  hazardous  waste 
treatment  processes  (i.e.,  distillation, 
fractionation,  thin-film  evaporation, 
solvent  extraction,  steam  stripping,  and 
air  stripping)  as  well  as  from  leaks  in 
certain  ancillary  equipment  used  for 
hazardous  waste  management  processes 
(55  FR  25454.  June  21.  1990).  Today's 
action  completes  the  second  phase  of 
the  EPA's  regulatory  development 
program  with  the  promulgation  of  RCRA 
air  standards  for  tanks,  surface 
impoundments,  containers,  and 
miscellaneous  units  operated  at  TSDF. 
This  rulemaking  also  adds  air  emission 
control  requirements  for  certain 
hazardous  waste  generators 
accumulating  waste  on-site  in  RCRA 
permit-exempt  tanks  and  containers. 

As  described  at  proposal  (56  FR 
33496,  July  22. 1991),  the  EPA  decided 
in  both  the  first  and  second  phases  to 
develop  standards  that  control  organic 


emissions  as  a  class  (as  opposed  to 
constituent-by-constituent). 
Implementation  of  these  nationwide 
standards  will  achieve  significant 
organic  emission  and  cancer  risk 
reductions.  However,  the  EPA  estimates 
the  cancer  risk  at  a  few  TSDF  after 
implementation  of  these  nationwide 
standards  to  remain  at  a  level  that  is 
higher  than  the  range  of  target  risk 
levels  for  other  promulgated  RCRA 
standards  (refer  to  section  V.C  of  this 
preamble.)  The  third  phase  of  this 
regulatory  development  program  is  to 
determine  what  other  actions  are 
necessary  to  attain  the  health-based 
goals  of  RCRA  section  3004(n).'  To  make 
this  determination,  the  EPA  is     . 
evaluating  hazardous  waste  operations 
at  those  individual  TSDF  estimated  to 
have  MIR  values  greater  than  the 
historical  RCRA  target  MIR  levels. 

B.  Public  Participation  in  Rulemaking 

TTie  EPA  is  promulgating  today's  final 
rule  after  careful  consideration  of  public 
comments  on  the  proposed  rule  (56  FR 
33491,  July  22, 1991).  The  preamble  to 
the  proposed  rule  discussed  the 
availability  of  the  background 
information  docimient  (BID)  pertaining 
to  the  health  effects  of  qrganic  emissions 
from  hazardous  waste  TSDF  using 
tanks,  siuface  impoundments,  and 
containers.  The  EPA  mailed  copies  of 
the  Federal  Register  notice  and  the  BID 
for  the  proposed  rule  to  industry 
representatives,  environmental  groups, 
and  State  and  Federal  agencies. 

The  EPA  solicited  comments  fitim  the 
public  at  the  time  of  proposal  and 
provided  a  90-day  comment  period. 
fix>m  July  22, 1991  to  October  21, 1991. 
for  the  public  to  prepare  and  submit 
written  comments  on  the  proposed  rule. 
In  addition,  the  EPA  provided  the 
opportunity  for  a  public  hearing  to 
allow  interested  persons  to  present  oral 
comments  to  the  EPA  concerning  the 
proposed  rule.  However,  no  one 
requested  that  the  EPA  hold  a  public 
hearing  on  the  proposed  rule.  The  EPA 
did  receive  written  comments  from 
more  than  80  companies,  industrial 
trade  associations,  environmental 
groups,  and  State  and  Federal  agencies. 
The  BID  for  the  final  rule  summarizes 
all  of  the  comments  on  the  proposed 
rule  and  presents  the  EPA's  response  to 
each  of  the  comments.  Section  VI  of  this 
preamble  presents  responses  to  selected 
major  comments. 

Following  the  EPA's  review  of  public 
comments  received  on  the  proposed 
rule,  the  EPA  revised  the  impact 
analysis  used  for  its  final  determination 
regarding  today's  rulemaking.  This 
analysis  used  additional  TSDF  industry 
data  obtained  by  the  EPA.  The  EPA 


provided  an  opportunity  for  public 
comment  on  the  additional  TSDF 
industry  data  used  for  the  impact 
modelii^  revisions.  A  Federal  Kei, 
Notice  of  Data  Availability  (57  FR 
43171,  September  18, 1992)  listed  these 
additional  data.  The  EPA  also  made  the 
data  available  for  public  inspection  at 
the  EPA  RCRA  Docket  Office.  A  30-day 
comment  period,  from  September  18, 
1992  to  October  19. 1992.  provided  the 
pubUc  the  opportunity  to  comment  on 
the  additional  data.  The  EPA  received 
comments  on  the  additional  data  from 
one  industrial  trade  association.  Section 
VLB  of  this  preamble  presents  a 
summary  of  these  comments. 

C.  Relationship  to  Other  RCRA 
Standards 

1.  RCRA  Rules  for  TSDF  Owners  and 
Operators 

Today's  action  establishes  organic  air 
emission  control  requirements  for  TSDF 
tanks,  surfece  impoimdments,  and 
certain  containers.  Other  types  of  waste 
management  units  operated  at  TSDF 
may  be  subject  to  these  air  emission 
control  requirements  as  follows. 

a.  Miscellaneous  units.  Under  RCRA 
in  40  CFR  260.10,  the  EPA  defines  a 
"miscellaneous  imit"  as  a  hazardous 
waste  management  unit  where  waste  is 
treated,  stored,  or  disposed  of  that  is  not 
a  container,  tank,  surface  impoundment, 
wastepile,  land  treatment  unit,  landfill, 
incinerator,  boiler,  industrial  furnace, 
underground  injection  well  with 
appropriate  technical  standards  under 
40  CFR  part  146,  or  a  unit  eligible  for 

a  research,  development,  and 
demonstration  permit  under  40  CFR 
270.65.  The  EPA  has  established 
provisions  under  40  CFR  part  264, 
subpart  X  to  allow  TSDF  owners  and 
operators  to  obtain  permits  to  operate 
miscellaneous  units.  The  EPA  permits 
miscellaneous  units  on  a  case-by-case 
basis  with  terms  and  provisions  as 
needed  to  protect  public  health  and  the 
environment  through  generic 
performance  standards  specified  in  40  • 
CFR  264.601. 

Today's  rule  amends  §  264.601  to 
state  that  the  air  emission  controls 
required  by  the  standards  under  40  CFR 
264  subparts  AA.  BB.  and  CC  are  among 
the  "appropriate"  controls  a  permit 
vmter  may  require  for  a  miscellaneous 
unit  "to  ensure  protection  of  human 
health  and  the  environment." 
Applicability  of  today's  rule  to 
miscellaneous  units  is  discussed  further 
in  Section  VILB  of  this  preamble. 

b.  Land  disposal  restrictions.  The 
RCRA  LJDR  treatment  standards  under 
40  CFR  part  268  require  TSDF  owners 
and  operators  to  treat  hazardous  waste 
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to  reduce  the  toxicity  or  mobility  of 
specific  constituents  in  the  waste  before 
the  TSDF  owner  or  operator  can  place 
the  waste  in  a  land  disposal  imit.  Under 
certain  conditions,  the  EPA  may  grant  a 
TSDF  owner  or  operator  permission  to 
land  dispose  a  hazardous  waste  that 
does  not  meet  the  LDR  treatment 
standards  in  a  particular  land  treatment 
imit,  landfill,  wastepile.  or  surface 
impoimdment.  This  action  isxeferred  to 
as  the  "no  migration"  variance.  To 
obtain  a  "no  migration"  variance,  a 
TSDF  owner  or  operator  must 
demonstrate  in  a  petition  to  the  EPA 
that,  with  a  reasonable  degree  of 
certainty,  there  will  be  no  migration  of    ^ 
hazardous  constituents  from  the 
disposal  unit  for  as  long  as  the  waste 
remains  hazardous. 

On  August  11. 1992.  the  EPA 
proposed  its  interpretation  of  the  term 
"no  migration",  the  procedures  and 
substantive  requirements  for  submitting 
to  the  EPA  a  petition  to  demonstrate  "no 
migration"  from  a  land  disposal  unit, 
and  the  EPA's  criteria  for  evaluating  the 
petitions  (57  FR  35940).  This  proposal 
includes  amending  40  CFR  268.6  to  add 
as  a  condition  for  receiving  a  no 
migration  variance  that  the  applicant 
demonstrate  that  the  subject  land 
disposal  unit  complies  with  the 
applicable  air  emission  standards  the 
EPA  has  developed  under  40  CFR  parts 
264  and  265. 

c.  Corrective  action  requirements.  The 
EPA  is  temporarily  deferring 
apphcability  of  the  subpart  CC 
standards  to  any  tank,  surface 
impoundment,  or  container  which  is 
used  solely  for  on-site  treatment  or 
storage  of  hazardous  waste  that  is 
generated  as  the  result  of  implementing 
remedial  activities  required  under  the 
RCRA  corrective  action  authorities  of 
3004(u).  3004(v)  or  3008(h).  The  EPA's 
rationale  for  this  temporary-  deferral  is 
explained  in  section  VII.  A.l  of  this 
preamble. 

2.  RCRA  Rules  for  Hazardous  Waste 
Generators 

Hazardous  waste  generators  who 
accumulate  waste  on-site  in  containers 
or  tanks  for  short  periods  of  time  can 
elect  to  be  exempted  from  RCRA  subtitle 
C  permitting  requirements  provided  that 
a  generator  complies  with  provisions 
specified  in  40  CFR  262.34.  The  EPA 
allows  a  generator  who  generates  1,000 
kilograms  or  more  of  hazardous  waste 
per  month  to  accumulate  the  hazardous 
waste  on-site  for  up  to  90  days  in  tanks 
and  containers  without  a  permit 
provided  the  generator  complies  with 
certain  conditions  specified  in  40  CFR 
262.34(a).  These  conditions  include 
compliance  with  the  requirements  of  40 


CFR  part :  :65.  subpart  I  when  the  waste 
is  accumv  lated  in  a  container  and  40 
CFR  part :  :65.  subpart )  when  the  waste 
is  accumu  late  in  a  tank.  Tanks  and 
container  used  to  accumulate 
hazardou]  waste  on-site  for  90  days  or 
less  pursi  ant  to  the  conditions  of  40 
CFR  262.44(a)  are  hereafter  referred  to 
in  this  preamble  as  "OO-day  tanks  and 
containers  " 

The  ruli  t  promulgated  today  only 
amends  tl  e  RCRA  permit  exemption 
requiremc  nts  for  generators  operating 
90-day  tai  ks  and  containers.  This  action 
does  not  e  ffect  the  existing  RCRA  permit 
exemptioi  i  requirements  for  generators 
operating  tanks  and  containers  for  on- 
site  accun  lulation  of  hazardous  waste  in 
accordance  with  the  provisions  of  40 
CFR  262.34  (d)  or  (e).  AppUcabihty  of 
today's  rule  to  90-day  tanks  and 
containen  is  discussed  further  in 
Section  VI.D  of  this  preamble. 

3.  RCRA  Hules  for  Hazardous  Waste 
Transporters 

Regulations  in  40  CFR  part  263 
establish  standards  that  apply  to 
persons  tmnsporting  hazardous  waste 
within  the  United  States  if  the 
transportation  requires  a  manifest  under 
40  CFR  part  262.  Today's  action  does 
not  chang  )  the  RCRA  rules  imder  40 
CFR  part  :63.  However,  the  air 
standards  promulgated  today  may 
indirectly  affect  transporters  accepting 
certain  or  ;anic-containing  hazardous 
wastes  fit  m  TSDF  owners  and 
operators,  The  final  subpart  CC 
standards  require  that  TSDF  owmers  and 
operators  Dnly  load  these  hazardous 
wastes  in  0  containeis  (including  tank 
truck,  rai!  :ars.  and  roll-off  boxes)  tliat 
use  air  en  ission  controls  as  specified  in 
the  rule.  (  onsequently,  to  continue 
accepting  hazardous  waste  from  a  TSDF 
owner  or  )perator,  in  some  cases, 
transport!  rs  may  need  to  ensure  that 
their  cont  liners  meet  the  subpart  CC 
standards 

D.  Relatic  nship  to  CERCLA  Standards 

The  Coi  nprehensive  Environmental 
Response  Compensation,  and  Liability 
Act  (CER(  ;LA),  authorizes  the  EPA  to 
undertake  removal  and  remedial  actions 
to  clean  i  j  hazardous  substance 
releases. '  inder  CERCLA.  on-site 
remedial  ictions  are  required  to  comply 
with  the  I  jquirement  of  Federal  and 
more  strii  gent  State  environmentaT  laws 
that  are  a  iplicable  or  relevant  and 
appropris  :e  (ARAR)  to  the  remedial 
action  un  ess  certain  statutory  waivers 
apply.  In  iddition,  the  National  Oil  and 
Hazardou  5  Substances  Contingency  Plan 
(NCP)  pre  vides  that  removal  actions 
shall  attai  rj  ARAR  to  the  extent 
practicab  b  considering  the  exigencies  of 


the  situation.  (40  CFR  300.415(i)],  As 
explained  in  section  VII.A.l  of  this 
preamble,  the  EPA  has  decided  to 
temporarily  defer  application  of  the 
subpart  CC  standards  to  tanks, 
containers  and  surface  impoundments 
which  are  being  used  to  treat  or  store 
hazardous  wastes  containing  organics 
generated  on-site  from  remedial 
activities  required  under  RCRA 
corrective  action  or  CERCLA  response 
authorities,  or  similar  State  remediation 
authorities,  provided  that  the  wastes  are 
managed  in  units  that  do  not  also 
manage  other  hazardous  waste 
containing  organics.  However,  after  the 
temporary  deferral  has  been  lifted, 
today's  rules  may  be  considered  an 
ARAR  for  certain  types  of  remedial  and 
removal  actions. 

A  requirement  under  a  Federal  or 
State  environmental  law  may  be  either 
"applicable"  or  "relevant  and 
appropriate,"  but  not  both,  to  a  remedial 
or  removal  action  conducted  at  a 
CERCLA  site.  An  ARAR  is  identified  on 
a  site-specific  basis  in  a  two-part 
analysis  that  considers  first,  whether  a 
given  requirement  is  applicable;  then,  if 
it  is  not  applicable,  whether  it  is 
nevertheless  both  relevant  and 
appropriate.  "Applicable"  requirements 
as  defined  in  the  NCP  are  those  that 
specifically  address  a  hazardous 
substance,  pollutant,  contaminant, 
remedial  action,  location,  or  other 
circiunstances  found  at  a  CERCLA  site. 
[40  CFR  300.415(1)].  "Relevant  and 
appropriate"  requirements  are  those 
that,  while  not  "applicable"  at  a 
CERCLA  site,  address  problems  or 
situations  sufficiently  similar  to  those 
encountered  at  the  CERCLA  site  that 
their  use  is  well  suited  to  the  particidar 
site.  [40  CFR  300.415(1)]. 

Some  waste  management  activities 
used  for  remedial  and  removal  actions 
of  hazardous  organic  substances  require 
the  use  of  tanks,  surface  impoundments, 
and  containers.  For  example,  a  TSDF 
may  treat  hazardous  organic  liquids  and 
surface  water  contaminated  with 
hazardous  organic  waste  on  site  using 
destruction,  detoxification,  or  organic 
removal  processes  that  occxu-  in  tanks  or 
surface  impoundments.  The  facility  may 
perform  on-site  solvent  washing  of  soils 
contaminated  with  hazardous  organic 
sludges  in  a  tank  or  container.  At  a 
TSDF,  hazardous  waste  in  leaking 
drums  may  be  repacked  in  new 
containers  for  treatment  and  disposal  at 
another  site. 

Once  today's  deferral  is  lifted,  the  air 
emission  control  requirements  of  the 
subpart  CC  standards  are  likely  to  be 
"applicable"  to  on-site  remedial  and 
removal  actions  that  use  tanks,  surface 
impoundments,  and  containers  to 
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manage  substances  exhibiting 
characteristics  or  listed  under  RCRA  as 
hazardous  waste  and  having  an  average 
volatile  organic  concentration  equal  to 
or  greater  than  100  ppmw.  In  other 
cases,  the  standards  may  be  "relevant 
and  appropriate";  this  determination 
must  be  made  on  a  site  specific  basis. 
On  the  other  hand,  the  subpart  OC 
standards  do  not  specify  control 
requirements  for  wastepiles.  landfills, 
and  land  treatment  units  that  manage 
hazardous  wastes  at  TSDF.  Therefore, 
the  standards  are  not  likely  to  be 
"applicable"  to  excavation,  capping  of 
wastes,  land  treatment,  land  farming,  in 
situ  treatment  activities,  and  other 
activities  involving  wastepiles  and 
landfills  at  CERCLA  sites.  Although  in 
most  cases  the  EPA  does  not  expect  the 
subpart  CC  standards  to  be  "relevant 
and  appropriate"  tO  these  types  of  units 
at  CERCIlA  sites,  remedial  and  removal 
actions  performed  in  wastepiles  may  in 
some  cases  be  similar  in  nature  and 
scale  to  the  waste  management  activities 
performed  in  surface  impoundments; 
and  waste  stabilization  may  involve  the 
basic  process  and  air  emission 
mechanism  regardless  of  whether  the 
mixing  of  the  waste  and  binder  is 
conducted  in  a  tank,  surface 
impoimdment.  container,  wastepile. 
landfill,  or  land  treatment  unit.  Thus,  in 
some  cases  the  subpart  CC  standards 
may  be  "relevant  and  appropriate"  for 
such  actions;  this  determination  must  be 
made  on  a  site  specific  basis. 

E.  Relationship  to  Clean  Air  Act 
Standards 

Section  1 12  of  the  Clean  Air  Act 
(CAA)  regulates  stationary  sources  of 
hazardous  air  pollutants  (HAP).  This 
section  was  comprehensively  amended 
under  Title  III  of  the  1990  Amendments 
to  the  CAA.  Under  the  amended  CAA 
section  112(b).  Congress  listed  189 
chemicals,  compounds,  or  groups  of 
chemicals  as  HAP.  The  EPA  is  directed 
by  the  CAA  to  regulate  HAP  emissions 
from  stationary  sources  by  establishing 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP). 

The  1990  Amendments  to  the  CAA 
required  the  EPA  to  develop  and 
publish  a  list  of  source  categories  that 
emit  HAP  for  which  NESHAP  will  be 
developed.  The  EPA  published  its 
initial  Ust  of  NESHAP  source  categories 
on  July  16. 1992  (refiar  to  57  FR  31576). 
Many  industrial  sectors  that  may 
manage  hazardous  wastes  are  listed  as 
specific  NESHAP  source  categories. 
Consequently,  facilities  at  which 
hazardous  wastes  are  managed  may  be 
subject  to  both  NESHAP  and  the  RCRA 
air  standards  under  40  CFR  part  264  and 
265.  At  these  facilities,  some  waste 


management  units  would  be  subject  to 
either  air  emission  control  requirements 
under  the  NESHAP  or  the  air  emission 
control  requirements  under  the  RCRA 
air  standards.  However,  in  certain 
situations,  some  waste  management 
units  would  be  subject  to  air  emission 
control  requirements  imder  both  sets  of 
rules. 

The  CAA  requires  that  the 
requirements  of  standards  developed 
under  the  Act  be  consistent,  but  avoid 
duplication,  with  requirements  of 
standards  developed  under  RCRA. 
Consequently,  the  EPA  is  taking  into 
account  the  air  standards  promulgated 
under  RCRA  section  3004(n)  in 
determining  the  requirements  for 
NESHAP  affecting  air  emission  sources 
at  which  hazardous  waste  could  be 
managed. 

F.  Relationship  to  Nuclear  Regulatory 
Conmiission  Standards 

Radioactive  mixed  wastes  are  wastes 
that  contain  radioactive  materials  as 
well  as  materials  listed  or  identified  as 
hazardous  imder  RCRA.  Radioactive 
mixed  wastes  must  be  managed  in 
accordance  with  RCRA  regulations,  in 
addition,  these  wastes  also  are  subject  to 
standards  administered  by  the  Nuclear 
Regulatory  Commission  (NRC)  under 
the  Atomic  Energy  Act  and  Nuclear 
Waste  Pohcy  Act  of  1982  that  address 
the  safe  handling  and  disposal  of 
radioactive  waste. 

The  EPA  has  previously  stated  its 
general  position  that  the  management  of 
radioactive  mixed  waste  at  TSDF  is 
subject  to  regulation  under  subtitle  C  of 
RCRA  (51  FR  24504,  July  3. 1986;  53  FR 
37045.  September  23, 1988).  In 
developing  the  RCRA  standards 
applicable  to  radioactive  mixed  wastes, 
the  EPA  considers  the  management 
practices  required  for  these  wastes  to 
avoid  inconsistencies  between  the 
EPA's  hazardous  waste  management 
reqiurements  and  the  NRC's  radioactive 
waste  management  requirements. 
Furthermore.  RCRA  section  1006(a) 
precludes  any  solid  or  hazardous  waste 
regulation  by  the  EPA  or  a  State  that  is 
"inconsistent"  with  the  requirements  of 
the  Atomic  Energy  Act.  Thus,  in  a  case 
where  the  regulatory  requirements  for 
radioactive  mixed  waste  are  conflicting, 
the  NRC  requirement  takes  precedence 
over  die  RC31A  requirement.  Because  of 
the  potential  that  air  emission  control 
equipment  required  by  the  subpart  CC 
standards  promulgated  today  may 
conflict  with  certain  radioactive  waste 
management  requirements  under  NRC 
standards,  the  EPA  has  decided  to 
temporarily  defer  application  of  the 
subpart  OC  standards  to  tanks, 
containers,  and  surface  impoundments 


which  are  being  used  solely  to  manage 
radioactive  mixed  wastes.  This  deferral 
is  discussed  further  in  section  VII.A.l  of 
this  preamble. 

V.  Basis  for  Final  Rule 

A.  New  Control  Options 

The  EPA  developed  a  national 
impacts  model  specific  to  the  air 
emission  sources  affected  by  this 
rulemaking  to  compare  the  human 
health  and  environmental  protection 
provided  by  the  different  air  emission 
control  options.  Following  proposal  of 
the  rule,  the  EPA  revised  this  model  to 
incorporate  new  information  obtained 
by  the  EPA  and  to  address  public 
comments  on  the  impact  analysis 
methodology  receivcKl  at  proposal. 
Section  VI.B  of  this  preamble  presents  a 
further  discussion  of  the  impact  analysis 
revisions. 

At  proposal,  the  EPA  gave  notice  that 
consideration  of  new  results  from 
revisions  to  the  national  impacts 
analysis  could  lead  to  selection  of  any 
one  of  the  control  options  considered  at 
proposal  or  possibly  a  new  control 
option  (56  FR  33516).  Upon  reviewing 
preliminary  results  for  the  revised 
national  impacts  model,  the  EPA 
decided  to  expand  the  number  of 
control  options  considered  for  the  final 
rule. 

The  EPA  first  performed  a  screening 
evaluation  by  using  the  revised  national 
impacts  model  to  estimate  the 
nationwide  organic  emission  and  cancer 
incidence  reductions  for  the  original 
five  control  option  configurations 
described  at  proposal  (56  FR  33512). 
plus  nine  new  control  option 
configurations.  The  EPA  included  a 
summary  of  the  impacts  model  results 
for  these  14  control  options  in  the 
information  listed  in  the  Notice  of  Data 
Availability  (57  FR  43171)  and  made 
available  for  public  inspection  at  the 
EPA  RCRA  Docket  Office  (refer  to  RCRA 
docket  entry  number  F-92-CES.\- 
00018). 

The  EPA  used  the  screening 
evaluation  results  to  select  a  final  group 
of  control  options  selected  for  further 
analysis.  The  EPA  eliminated  a  control 
option  bom  further  consideration  if 
another  one  of  the  control  options  was 
estimated  to  provide  the  same  level  of 
nationwide  oiganic  emission  or  cai^cer 
incidence  reduction  but  at  a  lower  cost. 
This  is  the  same  control  option  selection 
approach  the  EPA  used  at  proposal. 

Based  on  the  screening  evaluation 
results,  the  EPA  selected  four  control 
opdons  for  further  analysis.  In  addition 
to  the  control  option  used  as  the  basis 
for  the  proposed  rule,  the  EPA  also 
analyzed  "baseline"  impacts.  These 
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"baseline"  impacts  represent  the 
estimated  nationwide  organic  emissions 
and  other  impacts  that  would  occur  in 
the  absence  of  implementing  any  of  the 
control  options.  Tlie  final  group  of  five 
control  options  (designated  Options  A 
through  E)  differ  by  the  value  used  for 
the  volatile  organic  coDcentratian  limit 
and  the  type  of  air  emission  controls 
used  for  surface  impoundments. 

Option  A  requires  air  emission 
controls  on  all  TSD¥  tanks,  surface 
impoimdments,  and  omtainers 
managing  hazardous  waste  with  any 
detectable  volatile  organic  concentration 
as  determined  at  the  point  where  the 
waste  is  generated  (i.e.,  a  volatile 
organic  concentraticm  action  level  of  0 
ppmw).  Under  Option  A.  tanks  use  a 
cover  vented  to  a  control  device  except 
for  tanks  handling  certain  hazardous 
wastes.  Tanks  in  which  the  organic 
vapor  pressure  of  the  hazardous  waste 
in  the  tank  is  less  than  10.4  kPa 
(approximately  1.5  psi)  may  use  a  cover 
without  additional  controls.  All  surface 
impotmdmmxts  use  a  cover  vented  to  a 
control  device.  Containers  use  cover  and 
sulnnerged  fill  for  loading  hazardous 
wastes  into  the  containers. 

Option  B  requires  air  emission 
controls  only  on  those  TSDP  tanks, 
surface  impoundments,  and  containers 
used  to  manage  hazardous  wastes 
having  a  volatile  organic  concentration 
at  the  point  where  ^e  waste  is 
generated  equal  to  or  greater  than  100 
ppmw.  The  control  requirements  are  the 
same  as  described  for  Option  A  with 
one  exception;  surface  impoundments 
used  for  storage  of  hazardous  waste  and 
surface  impoundments  used  for 
treatment  of  hazardous  waste  by  a 
process  not  requiring  aeration  ot 
agitation  of  the  waste  require  covers 
only. 

Option  C  requires  air  emission 
controls  only  on  those  TSI^  tanks, 
surface  impoundments,  and  cmitainers 
used  to  manage  hazardous  wastes 
having  a  volatile  organic  concentration 
at  the  point  where  l^e  waste  is 
generated  greater  than  500  ppmw.  The 
air  emission  control  requirements  are 
the  same  as  described  for  Option  B. 
Option  C  is  the  same  control  option 
selected  as  the  basis  for  the  proposed 
rule. 

Option  D  requires  air  emission 
controls  only  on  those  TSDF  tanks, 
surface  impoimdmoits.  and  containers 
used  to  manage  hazardous  wastes 
having  a  volatile  organic  concentration 
at  the  point  where  ^e  waste  is 
generated  greater  than  1,500  ppmw.  The 
air  emission  control  requirements  are 
the  same  as  described  for  Options  B  and 
C. 


Option  ^  requires  air  emission 
controls  oily  on  those  TSDF  tanks, 
siuface  impoundments,  and  containers 
used  to  m(  nage  hazardous  wastes 
having  a  v  jlatile  organic  concentration 
at  the  poii  t  where  the  waste  is 
generated  peater  than  3,000  ppmw.  The 
air  emissit  n  control  requirements  are 
the  same  a  s  described  for  Options  B,  C, 
andD. 

B.  Control  Option  Impacts 

The  EPJ .  estimated  nationwide 
organic  en  lission  and  cancer  risk 
reduction!  that  would  be  achieved  if  air 
standards  tvere  implemented  iar  each  of 
the  five  CO  itrol  options.  The  "baseline" 
nationwid  i  organic  emissions  from 
TSDF  are  estimated  to  be  approximately 
1  million  I  4g/yr.  The  estimated 
nationwid ;  TSDF  organic  emissions 
assuming  implementation  of  the 
individualcontrol  options  are  30,000 
Mg/yr  for  Option  A,  41,000  Mg/yr  for 
Option  B,  18.000  Mg/yr  for  Option  C. 
51 ,000  Mf  'yr  for  Option  D,  and  90.000 
Mg/yr  for  !)ption  E. 

To  assess  the  risk  of  contracting 
cancer  po^d  by  exjxisure  to  organic 
emissions  from  TSDF.  the  EPA  used  two 
measures  ^f  health  risk:  Annual  cancer 
incidence  and  maximum  individual  risk 
(MIR).  Thi  annual  cancer  incidence 
parameter  represents  an  estimate  of 
population  risk  and,  as  such,  measures 
the  aggregate  risk  to  all  people  in  the 
United  States  estimated  to  be  living 
within  thej  vicinity  of  TSDF.  The  MIR 
parametertepresents  the  potential  of  air 
emissions  jfitim  a  particular  source  to 
cause  cander  in  the  most  exposed 
hypothetical  individual  under  the 
assumptio  is  used  in  the  risk  and 
exposure  i  ssessments. 

Estimat^n  of  these  health  risk 
parameters  requires  the  EPA  to  make 
several  critical  assiimptions  regarding 
the  TSDF  plant  configurations  and 
operating  practices,  the  composition  of 
wastes  managed  at  these  TSDF,  the 
cancer  potency  of  the  organics 
contained  kn  these  wastes,  the  emission 
of  these  oiganics  to  the  atmosphere  from 
TSDF  souices,  and  the  exposure  of 
people  living  near  TSDF  to  these  air 
toxic  emissions.  The  complex 
interrelationship  of  the  various 
assumptiohs  prevents  the  EPA  ftt>m 
definitives  characterizing  the  estimated 
health  risl( parameter  values  as  being 
overestimates  or  underestimates. 

The  EPA  estimated  annual  cancer 
incidence  ^or  baseline  and  the  five 
control  onions  using  the  EPA's  Human 
Exposiue  Model  (H^4),  the  site-specific 
cancer  risl  factors,  and  TSDF  industry 
profile  dalB  bases.  This  risk  value  is 
based  on  the  estimated  number  of 
excess  cai^:ers  occiuring  in  the 


nationwide  population  after  a  lifetime 
exposiue  (defined  to  be  70  years).  For 
statistical  convenience,  the  EPA  di\'ided 
the  aggregate  risk  by  70  and  expressed 
the  risk  as  cancer  incidence  per  year. 
The  information  provided  in  RCRA 
docket  entry  numbers  F-92-CESA- 
S00014  and  S00015  describes  the 
estimation  methodology  in  more  detail. 
The  EPA  estimates  baseline  nationwide 
annual  cancer  incidence  bom  exposure 
to  TSDF  organic  emissions  to  be  48 
cases  per  year.  The  estimated 
nationwide  TSDF  cancer  incidences, 
assuming  implementation  of  the 
individual  control  options,  are  two 
cases  per  year  for  Option  A,  two  cases 
per  year  for  Option  B,  four  cases  per 
year  for  Option  C.  five  cases  per  year  for 
Option  D,  and  nine  cases  per  year  for 
Option  E. 

The  EPA  uses  the  MIR  paran^ter  for 
relative  comparisons  of  pollutants, 
emission  sources,  and  control 
alternatives.  For  the  impact  analysis,  the 
EPA  estimated  the  MIR  parameter 
assuming  that  exposure  of  the 
individual  to  the  ambient  air  toxic 
concentrations  occurs  for  24  hours  per 
day  for  a  lifetime  of  70  years.  The  EPA 
realizes  that  this  is  a  conservative 
assumption  since  most  people  do  not 
spend  their  entire  lives  at  one  location. 
However,  it  is  completely  possible  for 
an  individual  to  live  in  the  same  place 
for  his  or  her  entire  life.  Fiuthermore, 
other  uncertainties  in  the  analysis  could 
lead  to  underestimating  the  risk.  For 
example,  the  actiud  exposed 
subpopulations  (such  as  children  or 
asthmatics)  may  be  more  sensitive  to  the 
emitted  air  toxics  than  the  reference 
adult  male  for  which  the  unit  risk  factor 
extrapolations  are  based.  In  addition, 
the  analysis  does  not  address  potential 
indirect  exposure  pathways  to  humans, 
or  potential  harm  to  environmental 
receptors. 

The  MIR  parameter  reflects  the  added 
probability  that  a  person  would  contract 
cancer  if  exposed  continuously  over  a 
70-year  period  to  the  highest  annual 
average  ambient  concentration  of  the  air 
toxics  emitted  from  a  TSDF.  Baseline 
MIR  from  exposure  to  TSDF  organic 
emissions  is  estimated  to  be  3  x  10^.  The 
estimated  MIR's,  assxuning 
implementation  of  the  individual 
control  options,  are:  4  x  10~3  for  Option 
A.  4  X 10-'  for  Option  B.  2  xlO-2  for 
Option  C.  3  X 10-2  for  Option  D.  and 
3  X 10-2  for  Option  E.  These  MIR  values 
apply  only  to  die  very  few  TSOT,  of  the 
approximately  2,300  TSDF  operating  in 
the  United  States,  that  are  estimated  to 
have  the  potential  to  cause  the  highest 
risk.  The  values  do  not  represent 
actuarially  measured  risks  nor  do  they 
apply  to  all  TSDF  in  the  United  States. 
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The  EPA  is  not  attempting  to  estimate 
any  specific  individual's  potential  of 
developing  cancer.  Finally,  the  EPA  is 
not  interpreting  any  of  these  estimates 
as  indicators  of  the  absolute  risks  of 
contracting  cancer.  Rather,  the  purpose 
of  this  cancer  risk  assessment,  both  for 
incidence  and  MIR.  is  to  compare 
relative  differences  among  the 
individual  control  options  (i.e., 
"degree"  of  himian  health  protection). 

In  addition  to  estimating  organic 
emissions  and  cancer  risk  parameters, 
the  national  impacts  model  provides  an 
estimate  of  the  total  nationwide  capital 
costs  and  annual  costs  to  the  TSDF 
owners  and  operators  to  install  and 
operate  the  air  emission  controls 
specified  by  each  control  option.  For 
these  nationwide  cost  estimates,  the  . 
EPA  assumed  that,  at  every  TSDF 
location,  treatment  of  all  hazardous 
wastes  to  remove  or  destroy  the  organics 
in  the  waste  occiws  as  the  last  step  prior 
to  disposal  of  the  waste.  In  actuaUty,  the 
EPA  expects  that,  at  many  TSDF,  the 
owner  or  operator  (after  becoming  aware 
of  the  air  standards)  will  elect  to  treat 
waste  at  an  earlier  step  in  the  waste 
management  sequence.  By  treating 
organics  in  compliance  with  one  of  the 
waste  treatment  alternatives  provided  in 
final  rule,  the  owner  or  operator  could 
avoid  the  costs  of  installing  and 
operating  control  equipment  on  the 
downstream  tanks,  siu-face 
inmoundments.  and  containers. 

Capital  investment  cost  represents  the 
cost  to  TSDF  owners  and  operators  to 
purchase  and  install  the  air  emission 
control  equipment.  The  estimated 
nationvride  capital  costs  in  1986  dollars 
to  implement  the  control  options  are: 
$520  million  for  Option  A.  $290  million 
for  Option  B,  $240  million  for  Option  C, 
$200  million  for  Option  D,  and  $140 
million  for  Option  E.  Annual  cost 
represents  the  total  cost  to  TSDF  owners 
and  operators  each  year  to  pay  for 
operating  and  maintaining  the  air 
emission  controls  as  well  as  to  repay  the 
capital  investment  for  the  air  emission 
controls.  The  capital  recovery  was 
estimated  using  an  interest  rate  of  10 
percent  applied  over  a  period  ranging 
fi"om  10  to  20  years  depending  on  the 
expected  service  life  for  each  type  of  air 
emission  control  equipment.  TTie 
estimated  nationwide  annual  costs  to 
implement  the  control  options  are:  $190 
million/yr  for  Option  A,  $110  miUion/ 
yr  for  Option  B,  $90  miUion/yr  for 
Option  C.  $80  million/yr  for  Option  D, 
and  $60  million/yr  for  Option  E. 

C.  Selection  Rationale 

From  Options  A  through  E,  the  EPA 
selected  one  control  option  to  serve  as 
the  basis  for  today's  final  rule.  The  EPA 


applied  the  same  decision  rationale 
used  at  proposal  for  this  rulemaking  (56 
FR  33515-33516,  July  22, 1991)  as  well 
as  for  RCRA  air  standards  promulgated 
under  subparts  AA  and  SB  to  40  CFR 
parts  264  and  265  (refer  to  55  FR  25470. 
June  21, 1990).  This  decision  rationale 
requires  the  EPA  to  select,  whenever 
possible,  the  level  of  control  that 
provides  an  acceptable  degree  of 
protection  of  human  health  and  the 
environment  If  no  control  option  is 
available  to  achieve  acceptable  levels  of 
protection,  the  EPA's  approach 
historically  has  considered  cost  under 
RCRA  only  for  equally  protective 
control  options. 

All  five  of  the  control  options 
considered  for  the  final  rule  are 
estimated  to  achieve  similar  levels  of 
substantial  reductions  in  nationwide 
organic  emissions  bom  TSDF.  The 
nationwide  organic  emission  reductions 
for  the  control  options  are  estimated  to 
be  approximately  970,000  Mg/yr  for 
Option  A,  960,000  Mg/yr  for  Option  B, 
950,000  Mg/yr  for  Option  C.  950,000 
Mg/yr  for  Option  D.  and  910,000  Mg/yr 
for  Option  E. 

Both  Options  A  and  B  are  estimated 
to  achieve  the  lowest  cancer  MIR  and 
greatest  reduction  in  annual  cancer 
incidence  of  the  five  options.  However, 
none  of  the  control  options  reduces  MIR 
to  the  target  cancer  risk  levels  used  for 
other  promulgated  RCRA  standards, 
which  have  been  in  the  range  of  1x10 -* 
to  IxlO-*.  The  estimated  MIR  is  an 
order-of-magnitude  higher  for  Options 
C.  D.  and  E  (2x10  -  2  for  Option  C. 
3x10-2  for  Options  C  and  D)  compared 
to  Options  A  and  B  (4x10-3).  Annual 
cancer  incidence  reductions  estimated 
for  Option  C  (44  cases  per  year).  Option 
D  (43  cases  per  year),  and  Option  E  (39 
cases  per  year)  are  lower  than  the 
annual  cancer  incidence  reductions 
estimated  for  Options  A  and  B  (46  cases 
per  year). 

On  the  basis  of  the  estimated  annual 
cancer  incidence  and  MIR,  the  EPA 
concluded  that  Options  A  and  B  are 
more  protective  of  human  health  than 
Options  C,  D,  or  E.  Therefore,  the  EPA 
eliminated  Options  C,  D,  and  E  from 
further  consideration  as  the  basis  for  the 
final  rule.  • 

Both  Options  A  and  B  are  estimated 
to  achieve  the  same  level  of  cancer  risk 
reduction  (MIR  to  4  x  10-'  and  annual 
cancer  incidence  to  two  cases  per  year). 
Therefore,  the  EPA  concluded  that 
Options  A  and  B  are  equally  protective 
of  human  health  and  the  environment 
(to  the  extent  ascertainable  by  this 
modelling  methodology).  Historically 
under  RCRA.  the  EPA  has  considered 
control  option  costs  only  to  select 
between  options  estimated  to  achieve 


equivalent  levels  of  protection. 
Therefore,  to  select  between  Options  A 
and  B,  the  EPA  compared  the  estimated 
costs  to  implement  each  of  the  control 
options.  Option  B  requires  the  use  of  air 
emission  contit)ls  only  on  those  TSDF 
tanks,  surface  impoimdments,  and 
containers  used  to  manage  hazardous 
wastes  vdth  a  volatile  organic 
concentration  at  the  point  where  the 
waste  is  generated  equal  to  or  greater 
Uian  100  ppmw.  Because  TSDF  owners 
and  operators  would  need  to  install  and 
operate  air  emission  controls  on  fewer 
TSDF  tanks,  surface  impoimdments, 
and  containers.  Option  B  would  be  less 
expensive  for  the  TSDF  industr>  to 
implement  than  Option  A.  Therefore, 
the  EPA  selected  Option  B  as  the  basis 
for  the  final  rule. 

While  Option  B  does  not  achieve  the 
target  MIR  levels  historically  used  for 
other  promulgated  RCRA  rules.  Option 
B  does  achieve  substantial  reductions  in 
cancer  risk.  The  annual  cancer 
incidence  is  estimated  to  be  reduced  by 
greater  than  95  percent  from  the 
baseline  value.  Furthermore,  the  MIR  for 
most  of  the  2,300  TSDF  nationwide  are 
estimated  to  achieve  the  target  MIR 
levels.  To  address  the  remaining  cancer 
risk  at  TSDF  after  implementation  of  the 
air  standards  promulgated  today,  the 
EPA  is  further  evaluating  the  waste 
management  practices  and  the  specific 
chemical  compounds  composing  the 
organic  emissions  fitjm  those  individual 
TSDF  for  which  the  MIR  values  are 
estimated  to  be  greater  than  the 
historical  RCRA  target  MIR  levels. 
Following  this  evaluation,  the  EPA  will 
determine  what  other  actions,  such  as 
the  use  of  section  3005(c)(3)  omnibus 
permitting  authority  or  additional 
rulemaking,  are  necessary  to  attain  th»! 
health-based  goals  of  RCRA  section      i 
3004(n).  J 

VI.  Summary  «rf^  Responses  to 
Comments  on  Proposed  Rule 

All  of  the  comments  on  the  proposed 
rule  and  the  EPA's  response  to  each  of 
these  comments  is  presented  in 
"Hazardous  Waste  Treatment.  Storage, 
and  Disposal  Facilities  (TSDF)— 
Background  Information  for 
Promulgated  Organic  Air  Emission 
Standards  for  Tanks.  Surface 
Impoundments,  and  Containers",  EPA 
document  number  EPA-453/R-^4-076b 
(to  obtain  a  copy  of  this  document  refer 
to  the  ADDRESSES  section  of  this 
preamble).  The  EPA's  responses  to 
topics  addressed  by  many  of  the 
commenters  are  summarized  below. 
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A:  Development  of  Air  Standards  Under 
RCRA 

Comment:  Many  comments  were 
received  regarding  the  extent  to  which 
the  congressional  directive  of  RCRA 
section  3004(n)  should  be  implemented 
using  air  standards  established  by  the 
EPA  under  Clean  Air  Act  (CAA) 
authority.  Commenters  stated  the 
position  that  protection  of  human  health 
and  the  environment  from  TSDF  air 
emissions  is  most  appropriately, 
effectively,  and  efficiently  addressed  by 
developing  air  standards  under  the  CAA 
authority.  Therefore,  commenters 
believe  that  the  EPA  should  make  the 
determination  that  the  requirements  of 
RCRA  section  3004(n)  are  best  fulfilled 
by  deferring  to  air  standards  established 
under  CAA  authority.  Commenters 
stated  that  the  air  standards  proposed  by 
the  EPA  under  authority  of  RCRA 
section  3004(n)  are: 

(1)  Not  needed  because  existing  CAA 
programs  adequately  address  the  control 
of  TSDF  organic  emissions; 

(2)  Duplicative  or  contradictory  of 
new  programs  now  being  implemented 
by  the  EPA  to  control  hazardous  air 
pollutants  as  directed  by  section  112  of 
the  CAA; 

(3)  Not  in  compliance  with  RCRA 
section  1006(b)  regarding  duplication  or 
contradiction  of  CAA  requirements; 

(4)  Inconsistent  with  CAA  programs 
that  estabUsh  ozone  precursor  control 
requirements  depending  on  the  national 
ambient  air  quality  standards  attainment 
status  of  the  region  in  which  a  source 

is  located; 

(5)  Inconsistent  with  the  EPA's 
pollution  prevention  policy; 

(6)  Contrary  to  the  EPA's  "cluster 
concept"  of  examining  and  coordinating 
regulations  addressing  the  same 
emission  source  to  minimize 
duplicative  or  contradictory 
requirements;  and 

(7)  Difficult  to  administer  and  enforce 
because,  traditionally,  one  State 
regulatory  agency  administers  rules 
regulating  air  emissions  while  another 
administers  rules  regulating  hazardous 
waste  management. 

Response:  The  Hazardous  and  SoUd 
Waste  Amendments  to  RCRA  added 
section  3004(n).  which  directs  the  EPA 
to  "•  "  *  promulgate  regulations  for  the 
monitoring  and  control  of  air  emissions 
from  hazardous  waste  treatment, 
storage,  and  disposal  facilities, 
including  but  not  limited  to  open  tanks, 
surface  impoundments,  and  landfills,  as 
may  be  necessary  to  protect  human 
health  and  the  environment."  The  EPA 
considers  the  most  appropriate, 
offectivft,  and  efficient  way  to  fulfill  this 
congressional  mandate  is  to  develop  air 


standardsjfor  TSDF  that  are 
implemented  under  the  existing  RCRA 
subtitle  Croermitting  program  already  in 
place  for  I  lese  facilities.  However,  the 
EPA  disaj  rees  with  one  commenter's 
assertion  hat,  in  establishing  these 
RCRA  air  standards,  the  EPA  cannot 
consider  1  le  impact  of  air  standards 
promulga  ed  or  currently  being 
develope*  under  other  statutory 
authoritie  » such  as  the  CAA.  On  the 
contrary,  iCRA  section  1006(b)  requires 
the  EPA  t )  coordinate  its  regulations 
under  RC  lA 'Statutes  and  to  avoid 
duplicati<  n,  to  the  maximum  extent 
practicab  b,  with  appropriate  provisions 
oftheCA  ^. 

The  EP,  ^  disagrees  that  the 
requirem*  nts  of  RCRA  section  3004(n) 
are  best  fulfilled  by  deferring  to  air 
standards!  established  under  CAA 
authority,  There  is  no  indication  that 
Congress  ntended  for  air  standards  to 
be  issued  only  within  the  authority 
granted  tc  the  EPA  by  the  CAA.  If  this 
was  the  c  ise,  then  Congress  would  not 
have  ame  ided  RCRA  section  3004(n) 
under  HS|WA  after  Congress  had  already 
authorized  the  EPA  to  control  air 
emission^  under  the  CAA.  Refer  to  S. 
Rep.  No.  i84,  98th  Cong.  1st  sess.  63. 
Thus,  both  RCRA  and  the  CAA 
authorizejthe  EPA  to  control  air 
emission*  from  TSDF. 

Althouth  historically  many  standards 
promulgaed  by  the  EPA  under 
authorityjof  RCRA  have  addressed  the 
prevention  of  soil  and  water 
contamination  fi'om  improper 
managem  snt  of  hazardous  waste,  the 
EPA  is  nc  t  limited  by  RCRA  to 
promulga  ting  standards  only  for  certain 
media  (e. ;.,  surface  waters, 
groundwi  ter,  and  soils).  Indeed,  RCRA 
section  3i  i04(n)  specifically  directs  the 
EPA  to  is  iue  regulations  controlling  air 
emission  from  TSDF  as  necessary  to 
protect  hi  unan  health  and  the 
environn  ent. 

The  se!  action  of  TSDF  air  emission 
sources  f(  ir  control  by  establishing  air 
standards  under  RCRA  section  3004{n) 
is  based  <  n  controlling  those  TSDF  air 
emission  sources  determined  by  the 
EPA  to  hi  ive  significant  toxic  and  ozone 
precursoi  emission  potential 'but  for 
which  eitission  control  is  not 
adequate  y  addressed  by  other  standards 
promulgt  ted  by  the  EPA  such  as 
NESHAPJand  NSPS  established  under 
the  CAA.:  At  proposal,  the  EPA 
concluded  that  additional  air  emission 
control  n  quirements  for  TSDF  tanks, 
surface  ii  ipoundments,  and  containers 
are  need«d.  This  decision  was  based  on 
the  EPA'i  determination  that  existing 
and  futuie  Federal  standards  under  the 
CAA  anc  State  air  standards  do  not 


adequately  address  the  control  of  TSDF 
organic  air  emissions. 

As  previous  described  in  section  IlI.E 
of  this  preamble,  CAA  section  112  has 
been  amended  by  Congress  since  RCRA 
section  3004(n)  was  enacted.  Section 
112  of  the  CAA  as  amended  requires  the 
EPA  to  identify  major  sources  and  area 
sources  of  HAP  emissions  and  to 
develop  NESHAP  for  these  sources.  To 
date  for  this  air  standards  development 
program,  the  EPA  has  either 
promulgated  or  proposed  several 
NESHAP  that  may  apply  to  some 
hazardous  waste  management  activities 
at  TSDF.  However,  in  general,  these 
NESHAP  added  requirements  to  address 
HAP  emissions  from  certain  waste  and 
material  recovery  operations  that  are  not 
subject  to  or  exempted  from  regulation 
under  the  RCRA  air  standards  in  40  CPR 
parts  264  and  265.  Thus,  the  NESHAP 
and  other  air  standards  being  developed 
under  CAA  are  not  intended  to 
duplicate  the  RCRA  air  standards,  but 
instead  to  integrate  w^ith  the  RCRA  air 
standards  to  create  a  comprehensive  air 
program  for  addressing  organic  air 
emissions  from  all  waste  and  related 
material  recovery  operations. 

For  example,  on-site  wastewater 
treatment  operations  at  synthetic 
organic  chemicals  manufacturing 
industry  (SOCMI)  facilities  are  regulated 
under  the  hazardous  organic  NESHAP 
("the  HON")  promulgated  on  April  22. 
1994  (see  59  FR  19402).  At  many  of 
these  facilities,  the  hazardous 
wastewaters  generated  by  process  units 
and  resulting  wastewater  treatment 
sludges  are  managed  in  tank  systems 
that  are  exempted  from  RCRA 
permitting  requirements  under 
provisions  in  40  CFR  264.1(g)(6)  or  40 
CFR  265.1(c)(10).  Thus,  the  air  emission 
control  requirements  imder  the  HON,  in 
most  cases,  affect  wastewater  treatment 
tanks  not  subject  to  the  RCRA  air 
standards. 

A  second  example  is  the  recently 
proposed  NESHAP  for  oH^-site  waste  and 
recovery  operations  (59  FR  51913, 
October  13, 1994).  This  NESHAP  would 
apply  to  owners  and  operators  of 
facilities,  with  certain  exceptions,  that 
manage  wastes  or  recoverable  materials 
which  have  been  generated  off-site  at 
another  facility  and  contain  specific 
organic  HAP.  The  rule  would  apply  to 
operations  managing  solid  wastes  as 
defined  under  RCRA  (hazardous  and 
nonhazardous  wastes)  as  well  as 
operations  handling  recovered  materials 
excluded  from  the  RCRA  definition  of 
solid  waste  (e.g.,  recycled  materials 
containing  organic  HAP,  used  oil 
reprocessed  for  sale  as  a  fuel).  As  a 
result,  certain  off-site  waste  and 
recovery  operations  with  organic  HAP 
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emissions,  but  exempted  from 
regulation  \mder  the  RCRA  air 
standards,  would  be  required  to  use  air 
emission  controls  under  this  NESHAP. 

In  contrast  to  the  NESHAP  now  being 
developed  under  CAA  section  112,  the 
EPA  has  already  achieved  progress 
toward  full  implementation  of  RCRA 
section  3004(n),  which  requires  a 
"cradle  to  grave"  approach  to  hazardous 
waste  management  that  addresses 
protection  of  air,  water,  and 
groundwater.  Air  standards  have  been 
promidgated  for  TSDF  treatment  process 
vents  (subpart  AA  in  40  CFR  parts  264 
and  265)  and  for  TSDF  process 
equipment  leaks  (subpart  BB  in  40  CFR 
parts  264  and  265)  in  addition  to  the 
development  of  these  air  standards  for 
TSDF  tanks,  surface  impoundments. 
and  containers.  There  is  no  benefit  to 
delaying  implementation  of  air 
standards  for  TSDF  tanks,  containers, 
and  surface  impoimdments  to  a  future 
rulemaking  imder  amended  CAA 
section  112  when  the  EPA  can  proceed 
now  with  the  promulgation  of  effective 
air  standards  under  RCRA  section 
3004(n)  for  these  air  emission  sources. 

The  RCRA  air  standards  adopted 
today  do  comply  with  RCRA  section 
1006(b).  This  section  requires  that  the 
air  standards  be  consistent  with  and  not 
duplicative  of  CAA  standards.  Although 
RQRA  section  1006(b)  requires  some 
accommodation  with  existing  regulatory 
standards,  it  "does  not  permit  the 
substantive  standards  of  RCRA  to  be 
compromised."  Chemical  Waste 
Management  v.  EPA,  976  F.2d  at  23 
(D.C.  Cir.  1992).  It  is  obviously 
reasonable  for  the  EPA  to  view  the 
RCRA  section  3004(n)  mandate  as  a 
standard  which  cannot  (or  at  least  need 
not)  be  compromised.  Similarly,  the 
CAA  Amendments  of  1990  require  that 
air  standards  developed  under  the  CAA 
be  consistent  with  RCRA  rules.  To 
conform  with  the  dual  RCRA  and  CAA 
requirements  that  standards  be 
consistent,  the  air  standards  developed 
under  RCRA  section  3004(n)  do  not 
duplicate  or  contradict  existing 
NESHAP  or  NSPS. 

The  EPA  is  fully  aware  that  at  m'any 
facilities  where  hazardous  wastes  are 
managed,  the  RCRA  air  standards  under 
40  CFR  part  264  and  265  as  well  as 
NESHAP  and  NSPS  for  specific  source 
categories  may  be  applicable  to  a 
particular  TSDF.  Certain  testing, 
monitoring,  inspection,  recordkeeping, 
and  other  requirements  under  the  RCRA 
air  standards  may  be  similar  to  or 
duplicative  of  requirements  under  the 
applicable  NESHAP  or  NSPS.  In  many 
cases  at  a  'KSDF,  individual  waste 
operations  will  be  subject  to  either  the 
air  emission  control  requirements  under 


the  RCRA  air  standards  or  the  air 
emission  control  requirements  under 
the  applicable  NESHAP  or  NSPS.  Thus, 
it  is  necessary  to  include  testing, 
monitoring,  inspection,  recordkeeping, 
and  other  implementation  requirements 
in  each  rule  to  assure  compliance  vtrith 
and  enforcement  of  the  rule.  However, 
in  certain  situations,  some  individual 
waste  operations  at  a  TSDF  could  be 
subject  to  air  emission  control 
requirements  imder  both  the  RCRA  air 
standards  as  well  as  a  NESHAP  or 
NSPS.  In  such  cases,  the  EPA  believes 
it  is  imnecessary  for  owners  and 
operators  of  these  waste  management 
units  to  conduct  duplicative  waste 
testing,  keep  duplicate  sets  of  records, 
or  perform  other  duplicative  actions  to 
demonstrate  compliance  with  both  sets 
of  rules.  Therefore,  to  be  consistent  with 
RCRA  section  1006(b)  to  the  maximum 
extent  practicable,  the  EPA  is 
coordinating  the  testing,  recordkeeping, 
reporting,  and  other  implementation 
activities  required  under  the  RCRA  air 
standards  and  related  rules  developed 
under  the  CAA.  The  EPA  has  requested 
public  comment  in  a  related  proposed 
NESHAP  rulemkaing  (the  ofi'-site  waste 
and  recovery  operations  NESHAP,  see 
59  FR  51919.  October  13. 1994)  on  how 
the  applicable  requirements  included  in 
the  RCRA  air  standards  should  be 
incorporated  into  CAA  rules  being 
developed  by  the  EPA  for  waste  and 
recovery  operations  that  will  allow 
owners  and  operators  subject  to  both 
sets  of  rules  to  demonstrate  compUance 
with  all  applicable  rules  without  having 
to  repeat  the  duplicative  requirements. 

Nevertheless.  RCRA  section  1006(b) 
cannot  be  used  to  ignore  key  elements 
of  RCRA;  see  Chemical  Waste 
Management  v.  EPA,  976  F.2d  at  23.  In 
this  case.  Congress  has  indicated  that 
TSDF  air  emissions  need  to  be 
controlled  on  the  RCRA  timetable,  not 
that  of  the  CAA.  Deferring  totally  to  the 
CAA  would  vitiate  this  key  RCRA 
requirement.  [See  also  RCRA  section 
3004(q)  and  CAA  section  112(n)(7)  in 
which  Congress  indicated  that 
pendency  of  CAA  air  standards  for 
RCRA  units  does  not  vitiate  RCRA 
requirements.] 

The  EPA's  approach  to  developing  air 
standards  for  TSDF  under  RCRA  is 
consistent  with  CAA  programs  to 
achieve  attainment  and  to  maintain 
national  ambient  air  quality  standards 
(NAAQS).  The  NAAQS  specify  limits  to 
pollutant  concentrations  in  the  ambient 
air  to  protect  public  health  and  welfare. 
A  NAAQS  has  been  established  for 
ozone.  Ambient  ozone  concentrations  in 
many  metropolitan  regions  of  the 
United  States  exceed  3ie  NAAQS. 
Organic  emissions  from  TSDF  as  well  as 


other  sources  react  photochemically 
with  other  chemical  compoimds  in  the 
atmosphere  to  form  ozone.  The  CAA 
requires  that  States  develop  and  the 
EPA  approve  air  emission  control  plans 
called  "State  implementation  plans" 
(SIP's).  For  those  regions  within  a  State 
that  are  in  nonattainment  with  the 
NAAQS  for  ozone,  the  SIP  specifies  the 
standards  and  other  control  measures  to 
be  implemented  by  the  State  to  attain 
the  NAAQS.  However,  the  CAA  requires 
the  EPA  not  only  to  implement 
programs  to  attain  the  NAAQS  in 
nonattainment  areas  but  also  to 
maintain,  and  prevent  significant 
deterioration  of,  the  air  quality  in  those 
areas  of  the  Nation  currently  in 
attainment  with  the  NAAQS. 
Consequendy,  in  addition  to  the  CAA 
control  programs  to  address  specific 
regional  NAAQS  attainment  problems, 
the  EPA  also  develops  under  the  CAA 
authority  minimum  national  emission 
standards  applicable  to  stationary 
sources  independent  of  whether  the 
source  is  located  in  a  NAAQS 
attainment  or  nonattainment  area.  The 
EPA  considers  the  subpart  CC  standards 
to  be  reasonable  national  standards 
needed  to  control  emissions  of  air  toxics 
as  well  as  to  attain  and  maintain 
NAAQS  for  ozone. 

The  subpart  CC  standards  are 
consistent  with  the  EPA's  pollution 
prevention  policy.  Pollution  prevention 
involves  reducing  the  quantity  of 
pollution  produced  for  a  given  quantity 
of  product  prior  to  recycling,  treatment, 
or  control  of  emissions.  Activities 
defined  as  source  reduction  measures  in 
the  Pollution  Prevention  Act  include 
technology  modifications,  process  and 
procedure  modifications,  reformulation 
or  redesign  of  products,  and  substitution 
of  raw  materials.  A  decrease  in 
production  alone  does  not  qualify  as 
pollution  prevention.  Under  the  subpart 
CC  standards,  a  TSDF  owner  or  operator 
is  not  required  to  manage  a  hazardous 
wfkste  in  a  tank,  siuface  impoundment, 
or  container  using  the  specified  air 
emission  controls  in  cases  when  the 
owrner  or  operator  determines  that  the 
organic  content  of  all  hazardous  waste 
placed  in  the  unit  meets  certain 
conditions  specified  in  the  rule.  Thus, 
the  subpart  CC  standards  encourage 
pollution  prevention  by  providing  an 
incentive  to  generators  to  initiate  source 
reduction  measures  that  will  reduce  the 
concentration  of  organics  in  a  hazardous 
waste. 

The  development  of  TSDF  air 
standards  under  RCRA  is  not  contiary  to 
the  EPA's  "cluster"  approach  of 
examining  and  coordinating  regulations 
addressing  the  same  emission  source  to 
minimize  duplicative  or  contradictor)' 
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requirements.  The  difierent  EPA  Offices 
responsible  for  implementing  RCRA  and 
CAA  requirements  are  co<»dinating  the 
development  of  this  rulemaking  to 
ensure  that  subpart  CC  standards  are 
compatible  with  other  rules  and 
programs  applicable  to  TSDF  owners 
and  operators. 

The  air  emission  control  requirements 
for  tanks  under  the  subpart  CC 
standards  incorporate  provisions  of 
NSPS  that  were  promidgated  under  the 
authority  of  the  CAA  and  apply  to 
storage  tanks  constructed  or  modified 
after  July  23, 1984,  that  contain  volatile 
organic  liquids  (40  CFR  part  60,  subpart 
Kb).  Therefore,  air  emission  controls 
already  in  use  on  a  TSDF  tank  in 
compliance  with  40  CFR  part  60, 
subpart  Kb  will  comply  with  air 
emission  control  requirements  of  the 
subpart  CC  standards.  Also,  the  subpart 
CC  standards  for  closed-vent  systems 
and  contiol  devices  cross  reference  the 
requirements  for  closed-vent  systems 
and  control  devices  promulgated  under 
subpart  AA  in  40  CFR  parts  264  and 
26S.  The  subpart  AA  requirements  are 
consistent  with  the  requirements  for 
closed-vent  systems  and  control  devices 
under  several  CAA  air  standards. 

The  implementation  of  air  standards 
under  RCRA  does  not  create  difficulties 
in  administration  and  enforcement  of 
the  rules  by  State  regulatory  agencies. 
Although  many  existing  RCRA 
standards  focus  on  preventing  the 
contamination  of  soil  and  water,  other 
existing  RCRA  regulations  regulate  air 
emissions  from  some  TSDF  sources 
(e.g.,  combustion  of  hazardous  waste  is 
regulated  under  40  CFR  part  264, 
subpart  O  for  hazardous  waste 
incinerators  and  under  40  CFR  part  266 
subpart  H  for  boilers  and  industrial 
furnaces).  Air  emissions  are  also 
sometimes  addressed  through  the  EPA's 
omnibus  permitting  authority  under 
RCRA  section  3005(c)(3).  States 
authorized  by  the  EPA  administer  and 
enforce  the  requirements  of  RCRA  rules 
in  heu  of  the  EPA  administering  the 
rules  in  that  State.  The  EPA  is  aware 
that,  in  many  States,  one  State  agency 
administers  air  standards  while  another 
State  agency  administers  rules 
regulating  the  management  of  hazardous 
waste  in  the  State.  Similarly,  it  is 
common  for  yet  another  State  agency  to 
administer  water  quality  rules.  The 
experience  of  authorized  States 
administrating  existing  RCRA  rules 
shows  that  responsibility  for 
administrating  these  rules  can  be 
delegated  to  a  separate  State  agency 
without  impeding  the  administration 
and  enforcement  of  non-RCRA  air  and 
water  rules  by  other  State  agencies. 


B.  Revised  Impacts  Analysis 

Commei  t:  The  conunenter  on  the 
Notice  of  I^ta  AvailabiUty  (NDA)  (57 
FR  43171,  September  18, 1992)  supports 
the  EPA's  Use  of  the  updated  waste  data 
base  for  the  national  impacts  analysis 
and  the  EFA's  changes  to  the  emission 
models  for  biological  treatment 
processes.  In  addition,  the  commenter 
agrees  witli  the  EPA's  conclusion  that 
many  surface  impoundments  reported 
in  the  waae  data  base  to  be  managing 
waste  at  TSDF  have  been  or  are  being 
replaced  vfith  tanks  to  comply  with  the 
RCRA  lan<i  disposal  restriction  and 
other  regulations.  However,  the 
commenter  believes  that  the  EPA's 
assumption  that  75  percent  of  the  total 
waste  quantity  reported  in  the  waste 
data  base  w>  be  managed  in  surface 
impoimdi^ents  is  now  managed  in  tanks 
is  too  low.  The  commenter  agrees  with 
the  EPA's  revised  approach  in  the   • 
impact  analysis  of  using  site^specific 
cancer  ris]|  factors  to  estimate  cancer 
risk  due  td  exposure  to  TSDF  emissions. 
However,  the  commenter  states  that 
some  of  the  specific  assumptions  made 
by  the  EPA  for  the  risk  analysis  are 
implausible  (e.g.,  assuming  exposure  of 
the  indivi4ual  for  70  years)  and  the 
analysis  should  be  conducted  in 
accordance  with  the  EPA's  own 
Exposure  i  Assessment  Guidelines. 
Finally,  th  a  commenter  does  not  believe 
that  any  N  IR  estimate  is  necessary  to 
assess  the  need  for  and  effectiveness  of 
the  rule. 

Respom  e:  For  the  national  impacts 
analysis,  t  le  EPA  believes  that  75 
percent  is  i  reasonable  assumption  for 
the  amouE  t  of  waste  that  is  converted 
fi'om  surfa  :e  impoundment  to  tank 
managemc  nt.  As  discussed  further  in 
the  BID  fo  the  final  rule,  the  EPA 
selected  tl  e  75  percent  value  based  on 
informatic  n  obtained  by  the  EPA  from  a 
telephone  survey  of  owners  and 
operators  »f  large  TSDF  and  from  TSDF 
site  visits  is  well  as  information 
provided  t  a  the  EPA  by  several  TSDF 
owners  an  d  operators  in  coinments  on 
the  propo!  ed  rule.  The  EPA  did  not  find 
nor  receiv :  any  additional  information 
from  the  c  :)mmenter  that  justifies 
increasing  the  percentage  of  waste 
converted  from  surface  impoundment  to 
tank  mans  jement. 

The  can  :er  tisk  impact  analysis  for 
this  rulem  iking  was  conducted  in 
accordanc  3  with  the  EPA's  Exposure 
Assessme:  it  Guidelines.  With  regard  to 
the  70  yea  •  lifetime  assumption  used  in 
the  impac  analysis,  the  EPA  believes  70 
years  to  b<  conservative,  but  plausible. 
The  EPA  <  id  however  conduct  a  second 
risk  assess  ment  assuming  a  33  year 
exposure  i  cenario  (95  percentile).  Using 


this  assumption  reduced  risk  estimates 
by  one-half,  but  did  not  change  the 
decision  to  control  these  facilities,  nor 
the  choice  of  control  options. 
Furthermore,  the  risk  assessment 
conducted  here  was  for  the  purpose  of 
determining  relative  differences  in  risk 
estimates  between  the  control  options. 
For  this  application,  the  exposure 
scenario  would  not  matter;  the  results, 
i.e.,  the  relative  differences  in  risk 
estimates,  would  not  change. 

The  EPA  holds  that  the  assumptions 
used  to  determine  the  MIR  are,  as  with 
the  70  year  exposure  scenario, 
conservative,  but  plausible,  and  result 
in  a  reasonable  overall  estimate  of  risk. 
In  addition,  while  the  EPA 
acknowledges  the  uncertainties 
associated  with  the  MIR,  such 
tmcertainties  cancel  out  when  the  risk 
assessment  is  used  to  discern  relative 
risk,  as  in  this  case.  Thus  the  EPA 
believes  that  the  use  of  the  MIR  is  an 
appropriate  tool  to  apply  in  the  impact 
analysis  for  this  rulemaking  to  both 
estimate  risk  and  to  discern  differences 
between  risk  estimates  associated  with 
the  various  control  options. 

C.  Container  Air  Standards 

Comment:  Many  commenters  disagree 
with  the  EPA's  decision  to  require  air 
emission  controls  for  containers  under 
the  subpart  CC  standards.  One  group  of 
commenters  argues  that  the  organic 
emission  potential  fit)m  TSDF 
containers  does  not  warrant  the 
application  of  additional  controls 
beyond  those  already  required  by 
existing  RCRA  standards.  A  second 
group  of  commenters  contends  that 
TSDF  containers  should  not  be  subject 
to  this  rulemaking  because  the  EPA 
analysis  does  not  show  organic 
emissions  from  TSDF  containers  to  be  a 
significant  emission  source  warranting 
controls. 

Response:  The  EPA  maintains  that  the 
management  of  organic-containing 
wastes  in  containers  at  TSDF  is  a 
potentially  significant  source  of  organic 
emissions  that  is  not  adequately 
regulated  by  existing  regulations. 
Control  requirements  for  containers 
under  the  subpart  CC  standards  are 
needed  to: 

(1)  Ensure  that  containers  used  for 
storage  of  organic-containing  waste  use 
covers  effective  for  organic  emission 
control; 

(2)  Control  organic  emissions  from 
treatment  of  organic-containing  wastes 
in  containers  by  waste  stabilization  and 
other  processes;  and 

(3)  Prevent  circumventionj>f  the 
contaiiunent  and  control  strategy  that 
serves  as  a  key  component  of  the 


62910     Federal  Register  /  Vol.  59,  No.  233  ; 


Tuesday,  December  6,  1994  /  Rules  and  Regulations 


teauirements  to  the  conditions  required     authoritv  f<  r  the  proposed  rule 


(11  Is  without  the  legal  authority  and 


Federal  Register  /  Vol.  59.  No.  233  /  Tuesday.  December  6.  1994  /  Rules  and  Regulations     62909 


integrated  approach  to  implementing 
RCRA  section  3004(n). 

The  EPA  disagrees  with  the 
commenters'  conclusion  that  existing 
regulations  are  sufficient  to  control 
organic  emissions  from  containers  used 
to  manage  hazardous  waste  at  TSDF. 
Existing  RCRA  regtilations  under  40 
CFR  264.173  require  containers  used  to 
store  hazardous  waste  at  TSDF  to  be 
closed  except  when  necessary  to  add  or 
remove  waste.  This  requirement  for 
closed  containers  during  storage  does 
not  specify  organic  air  emission  controls 
for  these  covers.  Furthermore,  no  RCRA 
requirements  exist  that  address  organic 
emissions  associated  with  other 
container  operations  such  as  hazardous 
waste  transfer  or  treatment  in  open 
containers. 

The  EPA  also  disagrees  with  the 
commenters'  conclusion  that  managing 
hazardous  wastes  in  containers  is  not  a 
significant  potential  source  of  organic 
air  emissions.  The  baseline  analysis  to 
estimate  nationwide  TSDF  organic 
emissions  by  waste  management 
category  is  not  the  only  factor  that  the 
EPA  considered  in  assessing  the  organic 
emission  potential  of  containers.  The 
revised  nationwide  baseline  emissions 
from  storage  of  hazardous  waste  in 
TSDF  containers  is  estimated  to  be 
approximately  5,000  Mg/yr.  However, 
this  emission  estimate  for  containers 
does  not  include  organic  emissions  from 
hazardous  waste  treatment  in 
containers  As  described  in  the  BID  for 
the  final  rule,  the  EPA  estimates  the 
total  organic  emissions  from  waste 
v.£xation  operations  performed  in 
containers  to  be  approximately  11,000 
Mg/yr.  Information  obtained  by  the  EPA 
representatives  during  site  visits  to 
TSDF  conducting  waste  fixation 
operations  indicates  that  use  of 
containers  for  waste  fixation  continues 
to  be  a  common  industry  practice.  Thus, 
treatment  of  hazardous  waste  in 
containers  is  a  large  potential  source  of 
organic  emissions  that  is  not  regiilated 
by  the  existing  RCRA  regulations. 

The  air  emission  control  requirements 
for  the  subpart  CC  standards  are  based 
on  applying  a  containment  and  control 
strategy  to  TSDF  tanks,  surface 
impoundments,  and  containers  from 
generation  of  the  waste  through 
treatment  of  the  waste  to  remove  or 
destroy  the  organics  in  the  waste. 
Requiring  control  of  only  TSDF  tanks 
and  surface  impoundments  but  not 
containers  creates  a  significant  potential 
organic  emission  source  if  large 
quantities  of  hazardous  waste  currently 
stored  or  treated  in  tanks  required  to  use 
air  emission  controls  under  subpart  CC 
standards  are  transferred  to  containers 
not  using  air  emission  controls.  This 


would  allow  organics  in  the  hazardous 
waste  managed  in  uncontrolled 
containers  to  escape  to  the  atmosphere 
prior  to  treatment  and,  thus,  reduce  the 
effectiveness  of  the  contaiiunent  and 
control  approach. 

D.  Generator  90-Day  Tanks  and 
Containers 

Comment:  Many  commenters  disagree 
with  the  EPA's  decision  to  apply  the 
proposed  air  standards  to  90-day  tanks 
and  containera  for  the  following 
reasons: 

(1)  TTie  EPA  is  not  authorized  under 
RCRA  section  3004(n).  or  under  other 
provision,  to  extend  the  air  standards  to 
90-daytanks  and  containers; 

(2)  The  proposed  rule  failed  to  cite 
authority  to  extend  the  requirements  to 
90-day  tanks  and  containers,  in 
violation  of  section  553(b)(2)  of  the 
Administrative  Procedures  Act; 

(3)  If  the  EPA  imposes  air  emission 
controls  on  generators,  this  must  be 
accomplished  pursuant  to  the  pre- 
HSWA  authorization  process  and  thus 
should  not  become  effective  in 
authorized  States  imtil  enacted  and 
implemented  as  State  law;  and 

(4)  AppUcation  of  air  emission  control 
requirements  to  90-day  tanks  and 
containers  impermissibly  interferes  with 
manufacturing  processes. 

Response:  The  EPA  disagrees  with 
each  of  these  comments.  The  provisions 
of  40  CFR  262.34  (promulgated  under 
the  authority  of  RCRA  section  2002, 
3001-3005.  and  3007)  allow  generators 
to  accumulate  hazardous  waste  in  tanks 
and  containera  for  specified  time 
periods  without  obtaining  RCRA 
permits,  provided  the  generator  meets 
certain  conditions.  Amending  these 
conditions  is  a  valid  exercise  of  the 
EPA's  authority  under  RCRA  section 
3004(n). 

The  intent  of  including  the  provisions 
of  40  CFR  262.34  in  the  RCRA 
requirements  for  hazardous  waste 
generatora  is  to  obtain  a  reasonable 
balance  between  the  Congress's  desire 
not  to  interfere  with  the  generator's 
manufacturing  or  production  processes 
with  the  need  to  provide  adequate 
protection  of  human  health  and  the 
environment  (45  FR  12730.  February  26. 
1980).  Thus,  40  CFR  262.34  does  not 
provide  a  hazardous  waste  generator 
with  a  complete  exemption  from  all 
RCRA  requirements.  On  the  contrary,  it 
incorporates  most  of  the  relevant  tank 
and  container  requirements  under  40 
CFR  part  265  and  requires  compliance 
with  these  standards  as  a  condition  for 
maintaining  RCRA  permit-exempt  status 
IrefiBr  to  40  CFR  262.34(a)(1)].  The  intent 
of  these  provisions  is  not  to  exclude  90- 
day  tanks  and  containers  from  futiue 


technical  TSDF  requirements. 
Therefore,  it  is  wholly  appropriate  for 
the  EPA  to  update  the  technical 
requirements  for  tanks  and  containers 
that  serve  as  the  basis  for  the  RCRA 
permit  exemption.  The  EPA  has  already 
done  so,  for  example,  when  tank 
standards  were  amended  in  1986. 

Although  90-day  tanks  and  containers 
are  not  required  to  be  permitted  under 
RCRA  subtitle  C.  the  EPA  rejects  the 
commenters'  narrow  reading  of  RCRA 
section  3004(n)  as  limiting  the  EPA's 
authority  to  extend  the  requirements  to 
these  imits.  Section  3004(n)  of  RCRA 
requires  the  EPA  to  promulgate 
standards  for  the  control  of  air 
emissions  from  "hazardous  waste 
treatment,  storage,  and  disposal 
faciUties."  The  EPA  does  not  agree  that 
RCRA  section  3004(n)  reflects  a 
congressional  intend  that  the  EPA 
regtilate  air  emissions  only  from 
permitted  and  interim-status  TSDF  and 
not  from  90-day  tanks  and  containers. 
These  tanks  and  containera  are 
physically  identical  (i.e..  the  same  types 
of  tanks  and  containera  are  used  by 
generatora  to  acctunulate  and  by  TSDF 
ownera  and  operatore  to  store  and  treat 
waste).  There  is  no  environmental  basis 
for  not  considering  them  subject  to  the 
section  3004(n)  mandate.  Such  units 
are.  in  fact,  storing  or  treating  hazardous 
waste  and  are  subject  to  numerous 
standards  promulgated  under  the 
authority  of  both  RCRA  sections  3002 
and  3004.  The  exemption  of  90-day 
tanks  and  containera  from  the 
permitting  requirements  of  RCRA 
subtitle  C  is  regulatory,  not  statutory'; 
there  is  no  directive  in  the  RCRA 
legislation  that  precludes  the  EPA  from 
imposing  any  or  all  of  the  TSDF 
requirements  on  them.  The  use  of  the 
term  "facifity"  in  RCRA  section  3004(n) 
can  certainly  be  read  to  encompass  90- 
day  tanks  and  containera,  given  the 
EPA's  flexibiUty  to  construe  that  term 
(see  United  Technologies  v.  EPA,  821 
F.2d  at  814  (D.C.  Cir.  1988)  and  the  fact 
that  90-day  tanks  and  containera  are 
already  subject  to  the  substantive 
standards  for  tanks  and  containera  and 
pose  precisely  the  same  potential 
environmental  risks  as  other  tanks  and 
containera  holding  hazardous  waste.  In 
addition,  the  EPA  sees  to  reason  that 
Congress  intended  90-day  tanks  and 
containera  to  be  subject  to  air  emission 
controls  at  a  different  time  than  other 
tanks  and  containera  (which  would  be 
the  case  if  the  90-day  imits  are  not 
regulated  purauant  to  a  HSWA 
provision). 

Therefore,  it  is  proper  for  the  EPA  to 
use  its  authority  under  RCRA  section 
3004(n)  to  amend  40  CFR  262.34(a)  by 
adding  air  emission  control 
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requirements  to  the  conditions  required 
for  a  90-day  tank  or  container  to  be 
exempted  from  the  RC31A  permitting 
requirements.  For  these  reasons,  the 
EPA  rejects  the  commenters'  arguments 
that  the  Agency  is  not  authorized  or 
failed  to  cite  authority  to  use  this 
rulemaking  to  amend  the  exemption 
requirements  for  90-day  tanks  and 
containers.  In  addition,  the  EPA  rejects 
the  argument  that  the  exemption 
requirements  are  under  the  EPA's  pre- 
HSWA  authority  and,  therefore,  are  not 
applicable  in  authorized  States  until  the 
individual  States  are  authorized  to 
implement  the  rule  (See  51  FR  25464, 
July  14, 1986,  where  the  EPA  indicated 
that  the  modifications  to  40  CFR  262.34, 
to  reflect  amended  tank  standards,  were 
HSWA  rules). 

As  a  variation  of  the  argument  that  90- 
day  tanks  and  containers  should  not  be 
regulated,  one  commenter  asserts  that 
RCRA  section  3004(n)  reflects  a 
congressional  intent  that  the  EPA 
regulate  air  emissions  only  from 
permitted  and  interim-status  TSDF  and 
not  from  90-day  tanks  and  containers. 
The  commenter  apparently  argues  that 
the  explicit  inclusion  of  such  authority 
imder  RCRA  section  3004(n)  and  not 
under  RCRA  section  3002  impUes  a 
congressional  finding  that  waste 
accumulation  does  not  significantly 
contribute  to  air  pollution.  The  EPA 
finds  no  indication,  in  the  legislative 
history  of  RCRA,  or  elsewhere,  that 
Congress  ever  made  such  a  finding,  and 
the  EPA's  conclusion,  as  discussed  later 
in  this  section,  is  that  on-site 
acciunulation  of  hazardous  waste  in  90- 
day  imits  is  a  significant  source  of 
organic  air  emissions.  Again,  the  EPA 
finds  no  indication  that  Congress 
intended  to  preclude  the  EPA  from 
regulating  air  emissions  from 
nonpermitted  hazardous  waste  storage 
and  treatment  under  RCRA  section 
3004(n). 

In  addition  to  RCRA  section  3004(n), 
the  EPA  has  authority  under  RCRA 
section  3002  to  amend  40  FR  262.34(a). 
One  commenter  states  that,  although 
RCRA  section  3002(a)(3)  authorizes  the 
EPA  to  require  the  use  of  appropriate 
containers,  RCRA  section  3002  provides 
no  authority  to  regulate  air  emissions. 
The  EPA  disagrees  with  this  statement. 
The  RCRA  section  3002(a)(3)  authority, 
as  well  as  the  general  authority  under 
RCRA  section  3002  to  promulgate  such 
rules  regulating  generators  "as  may  be 
necessary  to  protect  human  health  and 
the  environment,"  is  broad  enough  to 
encompass  the  regulation  of  air 
emissions  from  units  storing  or  treating 
hazardous  waste  at  generator  facilities. 
*    Finally,  the  EPA  cited  both  RCRA 
sections  3002  and  3004  as  the  statutory 


fir 


authority 
Therefore, 

conformance 

the  Administrative 


the  proposed  rule, 
his  ndemaking  is  in  full 
with  section  553(b)(2)  of 
Procedures  Act. 


The  EPA  also  rejects  the  argmnent 
that  the  application  of  air  emission 
controls  to  !90-day  tanks  and  containers 
impermiss^ly  interferes  with 
manufacturing  processes.  The  EPA 
concluded  in  1980,  as  cited  above,  that 
the  approiviate  balance  between 
protection  of  the  environment  and 
noninterfe^nce  with  manufacturing 
processes  was  achieved  by  requiring  90- 
day  tanks  Old  containers  to  comply 
with  certain  technical  requirements  as  a 
condition  of  being  exempt  from  the 
requiremei  t  to  have  a  RCRA  permit. 
The  EPA  ei  timates  that  nationwide 
baseline  or  ;anic  emissions  from  90-day 
tanks  and  Containers  are  approximately 
76,000  Mg/yr.  Given  the  significant 
organic  em  issions  from  90-day  tanks 
and  contaii  lers,  the  same  rationale  has 
led  the  EPi  l  to  require  that  these  imits 
comply  with  the  appropriate  air 
emission  control  requirements  of  the 
subparts  A  \,  BB,  and  CC  standards  to 
maintain  a  i  exemption  bom  RCRA 
permitting  In  contrast,  the  EPA  decided 
not  to  extend  under  this  rulemaking  the 
requiremeAts  of  these  air  standards  to 
containers  used  for  satellite 
accumulation  because  of  the  widespread 
use  of  thes^  containers  by 
manufacturing  process  operators  to 
collect  small  quantities  of  hazardous 
waste  as  g«ierated,  and  the  integrated 
use  of  the^  containers  with  the 
manufacturing  operations  (discussed 
further  in  Section  7.2  of  the  BID  for 
today's  rulte).  The  EPA  believes  that  this 
regulatory  JEramework  maintains  the 
appropriate  balance  between 
environmantal  protection  and 
noninterf^nce  with  manufacturing 
processes. 

E.  Implem  tntation  of  RCRA  Air 
Standards 

Cowmei  t:  A  total  of  24  commenters 
addressed  the  EPA's  proposed  action  of 
modifying  the  "permit-as-a-shield"     , 
practice  to  require  that  owners  and 
operators  (  f  TSDF  that  have  been  issued 
final  perm  ts  prior  to  the  effective  date 
of  this  ruh  making  comply  with  the  air 
standards  xnder  40  CFR  265  subparts 
AA.  BB,  a^d  CC  imtil  the  facihty's 
permit  is  iteviewed  or  reissued  by  the 
EPA.  Fourjof  the  commenters  support 
the  EPA's  proposed  modification.  The 
other  20  commenters  oppose  the 
proposed  Modification  and  maintain 
that  "pern  it-as-a-shield"  practice 
should  rei  lain  unchanged  because  any 
action  by  1  le  EPA  to  remove  this 
practice: 


(1)  Is  without  the  legal  authority  and 
that  to  do  so  would  be  contrary  to 
congres<:ional  intent; 

(2)  Violates  the  due  process  rights  of 
permittees,  which  are  normally 
protected  through  the  permit  process; 

(3)  Negates  the  purpose  and 
importance  of  the  RCRA  permit  because 
the  "permit-as-a-shield"  practice  serves 
to  unify  all  the  regulatory  requirements 
in  the  permit  for  a  TSDF; 

(4)  Is  contrary  to  previously  stated 
pohcy  whereby  the  EPA  binds  itself  to 
the  principle  of  using  "permit-as-a- 
shield"  (45  FR  33290,  May  19, 1980); 
and 

(5)  Is  disruptive  to  TSDF  owner  and 
operator  planning,  burdensome  to 
comply  with,  and  has  an  adverse  effect 
on  the  availability  and  cost  of  control 
equipment. 

Response:  The  practice  known  as 
"permit-as-a-shield"  is  derived  from  an 
exercise  of  the  EPA's  regulatory 
authority  and  was  first  codified  in  the 
1980  implementing  regulations  of  the 
RCRA  permit  program  (45  FR  33290, 
May  19, 1980).  It  is  not  a  provision  of 
RCRA  and  is  therefore  no  part  of  the 
statutory  mandate  by  Congress  to 
manage  the  Nation's  hazardous  wastes. 
Shell  Oil  v.  EPA.  950  F.2d  at  741,  762 
(D.C.  Cir.  1991).  Because  it  is  a 
regulatory  and  not  a  statutory  provision, 
the  EPA  can  modify  the  "permit-as-a- 
shield"  practice  in  any  situation  where 
the  Agency  determines  that  the  practice 
does  not  serve  the  EPA's  mandate  to 
protect  human  health  and  the 
environment.  For  the  final  subpart  CC 
standards,  the  EPA  estimates  that 
basehne  nationwide  excess  cancer 
incidence  resulting  from  exposure  to 
TSDF  organic  emissions  is  48  cases  per 
year.  In  addition,  total  nationwide 
organic  emissions  from  TSDF  are 
estimated  to  be  approximately  1  million 
Mg/yr  and,  thus,  contribute  significantly 
to  the  formation  of  atmospheric  ozone. 
These  health  and  environmental 
impacts  are  very  high  relative  to  the 
impacts  of  emissions  from  Other  sources 
regulated  imder  RCRA  and  the  CAA. 
Accordingly,  the  EPA  has  determined 
that  the  health  and  environmental 
impacts  resulting  from  organic  air 
emissions  from  "TSDE  are  of  a  magnitude 
to  warrant  narrowly  rescinding  the 
"permit-as-a-shield"  practice  for  this 
limited  case. 

The  "permit-as-a-shield"  practice  is 
not  a  consequence  of  Constitutional  or 
statutory  obligations  of  the  EPA  to  any 
individual  and  its  removal  does  not 
violate  any  substantive  or  procedural 
due  process  rights  of  individuals.  The 
"permit-as-a-shield"  practice  was 
established  by  regulations  promulgated 
by  the  EPA  and  therefore  can  be 
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modified  when  the  EPA  determiiMsat  is 
necessary  to  lio  so  far  the  {nrotection  of 
human  health  and  the  environment. 
Numerous  government  regulations  have 
a  direct  effect  on  regulated  entities,  and 
the  EPA's  "permit-asra-shield"  practice 
does  not  vest  the  regulated  community 
with  a  right  to  a  variance  from  all  new 
RCRA  regulations.  Furtbermwe.  the 
proposal  put  the  public  on  notice  that 
the  EPA  was  planning  to  modify  the 
"permit-as-a-shield"  practice  in  this 
rule,  and  the  public  has  thereiwe  had  an 
opportunity  for  meaningful  comment  on 
the  issue. 

The  EPA  continues  to  believe  that  the 
permit  process  and  requirements  are 
fundamental  components  of  the  RCRA 
program  and  that,  by  and  large, 
compliance  with  the  permits  should 
constitute  compliance  with  the  RCRA 
program.  For  the  other  rulemakings  for 
which  the  EPA  resdnded  the  "permit- 
as-a-shield"  practice,  the  EPA 
determined  that  the  risk  to  humae 
heahh  and  the  enviroiunent  was  too 
high  to  allow  the  practice  to  coniioue 
(for  remaining  permit  periods),  and 
required  that  all  TSDF  comply  with  the 
new  requirements  regardless  of  their 
permit  status.  The  EPA  has  determined 
that  allowing  owners  and  operators  of 
permitted  TSDF  to  be  shielded  from 
compliance  with  the  regulatory 
requirements  of  subparts  AA,  BB,  and 
CC  standards  will  allow  excessively 
high  risks.  Today's  action  by  the  EPA 
does  not  negate  the  value  of  the  RCRA 
permit  program  or  the  'pennit-as-a- 
shield"  practice.  Instead,  the  EPA  is 
making  a  distinction  between  a 
provision  that  is  sufficiently  protective 
in  most  cases  and  one  that,  under 
speci  fie  situations,  is  not  sufficient  ly 
protective. 

The  EPA  disagrees  with  the 
comme.nters'  claims  that  the  permit 
modification  process  can  adequately 
accommodate  the  timely 
implementation  of  the  subpart  CC 
standards.  For  the  EPA  to  apply  the 
subpart  CC  standards  into  permits  by 
way  of  modifications  would  require  a 
significant  and  unreasonable  resource 
commitment.  Furthermore,  the  fact  thai 
existing  permits  can  be  modified  to 
incorporate  new  regulatory 
requirements  (per  40  CTR  270.41  (a Ks). 
which  implements  RCRA  section 
3005(c)(3)}  shows  that  "pemiil-as-a- 
shield"  is  hardly  an  inviolate  principle. 
The  nielmaking  simply  acc;omplishes 
nationally  what  a  modification  would 
accomplish  individually.  Accordingly, 
the  EPA  develc^ied  the  subpart  AA.  BE. 
ami  CC  standards  to  be  "self- 
implementing"  so  that  State  aud 
Regional  permit  writers  will  ool  be 
required  to  reopen  and  rewrite  pi>nnifs 


to  illcorpoFate  theprovisions.  Pemiitted 
facilities  will  be  able  to  comply  directly 
with  the  regulatory  standards  in  the 
same  way  that  intCTim-status  facilities 
must  comply.  Modifying  "permit-as-a 
shield*  for  these  rules  ehminates  any 
confusion  or  ambiguity  as  to  which 
TSDF  is  subject  to  the  requfreroents. 

As  noted  by  the  commenters,  the  EPA 
stated  a  policy  for  "permit-as-a-shield  " 
in  the  so-called  consolidated  permit 
regulations  issued  in  1980  (45  FR 
33290).  However,  this  does  not  mean 
that  the  policy  for  "permit-as-a-shieW" 
can  never  be  amended.  The  EPA  has 
never  agreed  to  "bind"  itself  to  any 
particular  policy  or  |Ht>vision.  bistead, 
the  EPA  may  adhere  to  a  genera) 
practice  ot  policy  with  the 
understanding  that,  if  the  circumstances 
warrant  and  the  EPA  provides  a  rational 
explanation,  it  can  modify  or  rescind  a 
particular  provision,  h  should  be  noted, 
for  example,  that  Congress  has  since 
amended  RCRA  to  require  that  air 
emissions  from  TSEHF  be  controlled,  and 
in  the  same  amendments  provide  Ihaf 
the  EPA  may  reopen  permits  to  add 
conditions  reflecting  new  control 
practices  and  to  redress  potential  risks 
posed  by  the  fecilify  (RCRA  section 
3005(c)(3)  and  S.  Rep.  No.  284.  98th 
Cong.  1st  Sess.  at  31).  Here,  the  EPA  is 
determining  that  there  are  excessivefy 
high  risks  from  these  facilities,  and 
therefore  that  these  more  protective 

provisions  should  become  effective 
immediatefy. 

It  should  also  be  noted  that  the  EPA 
does  not  intend  to  rescind  "permit-as-a- 
shield"  on  a  regular  or  frequent  basis  for 
other  rulemakings.  As  stated  earUer,  the 
EPA  generaify  does  view  "permit-as-a- 
shield"  as  a  beneficial  and  legitimate 
part  of  the  RCRA  program  and  that,  in 
most  cases,  it  will  apply. 

The  EPA  believes  that  the 
commenters  claiming  that  rtmoving 
"permit-as-a-shield"  will  be  disruptive 
to  TSDF  implementation  planning  are 
greatly  overstating  the  adverse  or 
disruptive  effects  that  an  accelerated 
implementation  will  have  on  TSDF 
owner  and  operator  planning  and 
operations  because  the  control 
technologies  for  the  different  kinds  of 
management  units  are  varied  and 
widely  available.  The  EPA  specificallv 
considered  the  costs  and  economic 
impacts  of  the  various  control  options  in 
the  regulator^'  impact  analysis  for  the 
proposed  rule  (RCRA  docket  entry 
number  F-91-CESP-S00494).  Based  on 
this  analysis,  the  EPA  found  that  the 
costs  of  installing  and  operating  air 
emission  control  equipment  required  by 
the  control  options  are  projected  to  be 
less  than  1  percent  of  the  total  cost  of 
hazardous  waste  management  at  TSDF. 


Any  air  emission  control  equipment 
supply  availability  constraints  resulting 
frwn  these  rules  should  be  short  tp-rm. 
if  at  all.  Furthermore,  TSDF  owners  and 
operators  required  to  install  air  emission 
control  equipment  to  comply  with  the 
subpart  CC  standards  are  allowed  up  to 
an  additional  30  months  after  the  rule's 
effective  date  to  complete  the 
equipment  design  and  installation  if 
they  can  document  that  the  air  emis-sion 
controls  cannot  be  installed  and 
operating  by  the  effective  date,  for 
reasons  such  as  the  unavailability  of 
.  control  equipment. 

Also,  the  EPA  expects  that  many 
TSDF  owners  and  operators  will  choos*> 
to  treat  their  hazardous  waste  earlier  in 
the  management  sequence  that  they  now 
do  to  reduce  the  organic  content  of  the 
waste  in  accordance  with  one  of  the 
treatment  requirements  allowed  for  in 
the  final  subpart  CC  standards,  and  thus 
avoid  the  cost  of  instalhng  and 
operating  the  control  equipment  on  the 
downstream  tanks,  surfiace 
impoundments,  and  containers.  The 
EPA  also  encourages  the  use  of 
pollution  prevention  techniques  as  a 
means  of  reducing  the  quanbty  of  waste 
generated,  the  oigam'c  concentration  of 
the  waste,  or  the  toxicity  of  constituents 
in  the  waste. 

F.  Waste  Stabilization  in  Tanks 

Just  prior  to  the  long-scheduled  and 
publicly-known  promulgation  date, 
representatives  from  the  hazardous 
waste  treatment  industry  notified  the 
EPA  of  their  opinion  that  the  draft 
requirements  for  waste  stabilization 
operations  performed  in  tanks  are 
economicalfy  and  technically  infeasible. 
These  draft  requirements  are  included 
in  a  May  19.  1994  interim  review  draft 
of  the  final  rule,  made  pubh'cly  available 
in  June  1994.  (See  RCRA  docket  entry 
number  F-94-CESP-S00509.)  .Moreover, 
the  industry  indicated  that  volatifization 
of  organic  constituents  during 
stabilization  operations  are  negligible. 
No  data  were  submitted  to  the  EPA  in 
support  of  these  assertions.  Industry 
reprcsf^ntalives  nevertheless  fieel 
strongly  that  for  the  majority  of  waste 
streams  treated  by  stabihzation.  the 
organic  constituents  in  the  waste  are  not 
volatilized  during  the  stabil-zadon 
process.  Additionally,  they  allege  that 
for  the.se  same  stabilizatioia  operations: 

(1)  h  is  technically  infeasible  to 
comply  with  the  air  emissioc  contnA 
requirements  for  tanks  in  the  subpart  a: 
standards;  and 

(2)  It  is  not  feasible  to  treat  organic 
waste  prior  to  stabilization  such  that  the 
volatile  organic  concentration  of  tho 
waste  entering  the  stabihzation  praoes!. 
would  be  below  tOO  ppmw.  and  the 
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downstream  units  managing  the  waste 
(including  the  stabilization  tanks) 
would  thereby  be  exempt  from  subpart 
CC  tank  control  requirements.  (See 
RCRA  docket  number  F-94-CESF- 
FFFFF.) 

These  statements  contradict  the 
conclusions  drawn  by  the  EPA  based  on 
site  visits  to  obsen'e  hazardous  waste 
stabilization  processes,  and  experiments 
and  studies  conducted  by  the  EPA  to 
characterize  waste  stabilization 
processes  and  estimate  associated 
organic  emissions.  The  most  recent  EPA 
studies  were  mentioned  in  the  Notice  of 
Data  Availabihty  (see  57  FR  43171. 
September  18. 1992]  and  were  made 
available  for  public  review  and 
comment  in  the  docket  for  this 
rulemaking  (see  RCRA  docket  niunber 
F-92-CESA-FFFFF).  No  comments 
were  received  concerning  the  validity  of 
these  stabilization  study  conclusions. 

At  the  same  time,  however,  and 
despite  the  inappropriate  timing  of 
industry's  comments  on  this  issue 
(compounded  by  the  indtistry's  failure 
to  comment  on  the  information 
presented  by  the  Notice  of  Data 
Availabihty),  the  EPA  has  determined 
that  it  may  be  worthwhile  to  review 
pertinent  data  for  current  waste 
stabilization  activities  at  hazardous 
waste  TSDF.  Industry  has  pledged  to 
provide  detailed  data  from  an  emissions 
test  conducted  to  measiu«  organic 
emissions  from  a  full-scale  stabilization 
operation  treating  hazardous  waste 
streams.  The  test  will  be  conducted 
using  the  EPA  approved  sampling  and 
analytical  methods,  and  the  volatile 
organic  concentration  of  the  waste 
streams  will  be  measured  using  Method 
250,  with  gas  chromatography  and  with 
mass  spectrometry  (see  RCRA  docket 
number  F-94-<:ESF-FFFFF).  The  EPA 
will  accept  until  September  6, 1995  all 
pertinent  information  and  comments  on 
the  following  limited  issues:  (1) 
Volatilization  of  organics  during  waste 
stabilization  activities,  (2)  feasibility  of 
treating  organic  wastes  to  destroy  or 
remove  organics  prior  to  stabilization  to 
immobilize  toxic  metals,  and  (3) 
alternative  organic  emission  controls 
applicable  to  stabilization  tanks. 
Persons  interested  in  submitting 
comments  or  data  pertaining  to  these 
issues  should  notify  the  EPA  of  their 
intent  by  contacting  Ms.  Michele  Aston 
at  the  address  listed  in  the  FOR  FURTHER 
INFORMAUON  CONTACT  section  at  the 
beginning  of  this  preamble.  Written 
information  and  comments  regarding 
the  above  issues  should  be  mailed  to  the 
RCRA  Docket  Office  (5305),  U.S. 
Environmental  Protection  Agency,  room 
2616.  401  M  Street  SW..  Washington, 
DC  20460  Please  send  an  original  and 


of  all  information,  and  refer 
number  F-94-CESA- 


two  copi< 
to  RCRA 
FFFFF.     J 
,  The  EP/  will  assess  all  submitted 
informatia  i,  and  will  make  a  rapid 
determina  ion  whether  to  amend  the 
requireme  its  under  the  subpart  CC 
standards  )eing  promulgated  today  for 
tanks  in  w  lich  waste  stabilization 
operations  are  performed.  The  EPA 
emphasize  s  that  the  current  record  does 
not  suppo  t  any  amendment  to  these 
standards.  However,  if  the  EPA  were  to 
amend  thd  requirements  for  stabilization 
tanks,  the  imendment  could  include 
any  of  the  provisions  described  below, 
a  modifier  ion  of  today's  promulgated 
requirements,  or  possibly  other  options. 

The  EPA  may  choose  to  amend  the 
final  subpart  CC  tank  standards  such 
that  stabilization  tanks  could  comply 
with  alternative  air  emission  controls  to 
those  inclmded  in  today's  promulgation. 
The  EPA  4dll  determine  the 
appropriaieness  of  such  an  amendment 
based  on  ^e  evaluation  of: 

(1)  Infoanation  that  is  submitted 
relating  ta  industry's  comments  that  it  is 
not  feasible  to  comply  with  the 
technical  requirements  of  today's  final 
rule  or  to  bretreat  waste  prior  to 
stabilization; 

(2)  Infoonation  related  to  alternative 
emission  controls  that  could  be  applied 
to  stabilization  tanks  for  effective 
organic  ei  lission  reduction; 

(3)  Data  related  to  the  specific 
characteristics  of  hazardous  waste  that 
is  stabilized  at  TSDF; 

(4)  Detailed  information  regarding  the 
stabilization  processes  performed  in 
TSDF  tan  s;  and 

(5)  Oth<  r  related  information. 
For  a  gi  .^en  stabilization  tank  to 

qualify  fo  certain  compliance  options, 
the  EPA  c  Duld  require  the  faciUty  owner 
or  operate  r  to  demonstrate  (through 
specified  esting,  monitoring,  sampling, 
or  other  n  eans)  that  organic 
constituei  tsare  not  volatilized  during 
the  hazari  ous  waste  stabilization 
operation  ;  performed  in  that  tank.  A 
similar  re  juirement  for  biological 
treatment  performed  in  tanks  and 
surface  ir  ipoundments  is  included  in 
the  final !  ubpart  CC  standards  (for 
example  i  ee  40  CFR  264.1085(a)(2))  as 
well  as  ot  ler  air  standards  developed  by 
the  EPA  V  nder  the  Cleem  Air  Act  (e.g., 
the  Hazai  ious  Organic  NESHAP  (59  FR 
19402,  A  iril  22, 1994)  and  the  proposed 
Off-Site )  ^aste  and  Recovery  Operations 
NESHAP  [59  FR  51919,  October  13, 
1994)).  F(  r  biological  treatment 
processes ,  which  are  generally 
acknowle  dged  by  the  EPA  as 
approprii  te  treatment  for  organic 
constitueiits  in  waste  vfith  respect  to 
controlliilg  organic  emissions,  the  EPA 


considers  such  a  demonstration  to  be  a 
reasonable  reqiiirement  for  certain 
compliance  options.  Therefore,  the  EPA 
also  could  consider  it  reasonable  to 
require  that  stabilization  operations, 
which  the  EPA  does  not  consider 
appropriate  treatment  for  organic 
constituents  in  waste  with  respect  to 
controlling  organic  emissions,  perform 
at  least  an  equivalent  demonstration  for 
certain  compliance  options.  If  the  EPA 
were  to  amend  today's  promulgated 
subpart  CC  tank  standards  to  include 
such  a  demonstration,  the  required 
procedure  could  include  any  of  the 
following,  or  possibly  other  procedures: 
whole  waste  analyses,  full-scale 
analyses,  specified  emissions 
monitoring,  material  balance 
calculations,  temperature  monitoring, 
and  water  content  information. 

In  light  of  this  supplemental  comment 
opportunity,  the  EPA  considers  it 
appropriate  to  extend  the  effective  date 
of  the  final  rules  for  tanks  that  could  be 
affected  if  the  EPA  chooses  to  modify 
the  standards.  Therefore,  a  separate 
compliance  schedule  is  applicable  to 
tanks  in  which  waste  stabilization 
activities  are  performed  as  of  December 
6, 1994.  It  is  important  to  note  that  all 
applicable  requirements  with  respect  to 
other  units  at  a  facility  subject  to  the 
subpart  CC  standards  will  be  effective 
Jime  5, 1995.  For  these  stabilization 
tanks,  the  effective  date  of  the  final  rules 
will  be  December  6, 1995.  As  of  the 
extended  effective  date  for  stabiUzation 
tanks,  each  TSDF  owner  or  operator  and 
each  hazardous  waste  generator  subject 
to  the  final  rules  must  either  install  and 
operate  the  specified  air  emission 
control  requirements  on  all  affected 
tanks  used  for  stabilization,  or  begin 
performing  the  specified  waste 
determinations  and  recordkeeping  to 
indicate  that  a  stabilization  tank  is 
exempted  from  these  requirements. 
Under  circumstances  where  required  air 
emission  control  equipment  cannot  be 
operational  by  December  6, 1995,  an 
implementation  schedule  for 
installation  of  the  required  air  emission 
controls  must  be  developed  and  placed 
in  the  facility  operating  records  no  later 
than  December  6, 1995.  In  such  cases, 
the  facility  must  have  all  air  emission 
controls  required  by  the  final  rules  in 
operation  no  later  than  June  8, 1998. 

VII.  Requirements  of  Final  Rule 

A.  TSDF  Tank,  Surface  Impoundment, 
and  Container  Requirements 

Today's  action  by  the  EPA 
promulgates  air  emission  standards  for 
TSDF  tanks,  surface  impoundments, 
and  containers  as  a  new  subpart  CC  in 
both  40  CFR  parts  264  and  265.  Subpart 
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Ce  under  40  CFR  part  285  establishes 
standards  fm  owners  and  operators  of 
interim  status  TSDF.  As  discussed  in 
section  V1U.A  of  this  preamble,  owners 
and  curators  of  permitted  TSDF  that 
have  been  issued  final  permits  prior  to 
June  5, 1995,  are  required  to  comply 
with  subpart  CC  under  40  CFR  part  265 
until  the  facility's  permit  is  reviewed  or 
reissued  by  the  EPA. 

The  air  emission  coutrol  requirements 
of  the  final  subpart  CC  standards  in  40 
CFR  part  264  and  40  CFR  part  263  are 
identical  with  the  exception  of  the 
reporting  requirements.  There  are  no 
reporting  requirements  in  subpart  CC 
under  40  CFR  part  265. 


1.  Applicability 

a.  General  applicabilitv.  In  general, 
the  subpart  CC  standards  apuly  to 
RCRA-permitted  tanks,  surface 
impoundments,  and  containers  subject 
to  40  CFR  part  264,  subparts ),  K,  or  I, 
respectively,  as  well  as  to  interim-status 
TSDF  tanks,  surface  Lmpaundments, 
and  containers  subject  to  40  CFR  part 
265,  subparts  J,  K.  or  I,  respectively. 
However,  certain  specific  types  of  TSDF 
tanks,  surface  impoundments,  and 
containers  are  not  subject  to  the  subpart 
CC  standards  under  applicability 
provisions  in  other  RCRA  regulations  as 
well  as  provisions  included  specifically 
in  the  subpart  CC  standards. 

The  subpart  CC  standards  do  nol 
apply  to  those  TSDF  tanks,  surface 
impoundmenU,  or  containers  excluded 
from  regulation  under  40  CFR  264.1.  For 
example,  TSDF  owners  and  operators 
are  not  required  to  obtain  a  RCRA 
permit  for  tanks  or  tank  systems  that 
manage  hazardous  wastewaters  or 
wastewater  treatment  sludges  and  am 
subject  to  regulation  vmder  either 
section  402  or  3Q7(b)  of  the  Clean  Water 
Act  [refer  to  40  CFR  264.1(g}{e)  and  40 
CFR  265.1(c)(10)J.  Because  these  tanks 
are  exempted  from  RCRA  permitting 
requirements,  they  are  not  subject  to  the 
requirements  of  40  CFR  parts  264  and 
265.  Thus,  the  subpart  CC  standards  do 
not  apply  to  a  TSDF  tank  that  is 
considered  to  be  a  part  of  a  "wastewater 
treatment  unit"  as  defined  in  40  CFR 
260.10.  Similarly,  the  subpart  CC 
standards  do  not  apply  to  TSDF  tanks, 
surface  impoundmeots,  or  containers 
when  these  units  are  used  for 
emergency  or  spill  management 
activities  in  accordance  with  40  CFR 
264.1(g){8Ki)  or  40  CFR  265.1{cJ<ll)(i). 

b.  Exemptions.  The  subpart  CC 
standards  are  only  applicable  to 
containers  witli  a  design  capacity 
greater  than  CHT  equal  to  0.1  in  3 
(approximately  26  gallons).  This  means 
that  any  container  Mm  has  a  design 
capMity  less  thu  ai  m  » is  not  subiect 


to  the  subpart  CC  standards  regardless 
of  the  volatile  organic  concentration  of 
the  hazardous  waste  placed  in  the 
container. 

The  sul^>art  CC  standards  appfy  only 
to  TSDF  tanks,  srirface  impoundments, 
and  containers  in  which  an  owner  or 
operator  places  hazardous  waste  on  or 
after  June  5, 1995.  With  respect  to 
surface  imptHmdmenfs,  the  EPA  has 
already  explained  that  RCRA 
regulations  do  not  apply  to 
impoundments  at  which  there  is  no 
active  management  of  hazardous  waste 
after  the  rule  s  effective  date  (see  55  FR 
39410,  September  27. 1990).  This  tvould 
include  impoundments  that  cease 
operation  before  the  rule's  effective 
date,  and  impoundments  that  convert  to' 
non-hazardous  waste  impoundments 
before  the  effective  date.  This  latter 
class  of  impoundments  includes  those 
impoundments  that  contain  hazardous 
wastes  deposited  before  the  rule's 
effective  date  for  which  the 
impoundment  is  the  final  disposal  site 
for  hazardous  waste  already  in  the  unit 
(i.e.,  the  impoimdment  is  a  disposal 
unit)  and  hazardous  wastes  are  not 
actively  managed  in  the  impoundment. 
Id.  The  principle  in  today's  rule  is 
consistent  with  this  existing 
interpretation. 

The  rationale  for  not  applying  the 
subpart  CC  standards  to  tanks  and 
containers  that  do  not  receive  hazardous 
waste  after  the  effective  date  is 
somewhat  different  Under  the  subpart 
CC  standards,  the  need  to  apply  air 
emission  controls  to  a  particular  tank  or 
container  is  determined  by  the  organic 
content  of  the  hazardous  uraste  at  a 
point  prior  to  bemg  placed  in  the  tank 
or  container  (this  is  discussed  in  the 
following  section  im^r  "General 
Standards").  In  many  situations  where 
existing  tanks  and  containers  at  a  TSDF 
already  hold  hazardous  waste  but  no 
longer  receive  new  wastes,  a  TSDF 
owner  or  operator  will  be  unable  to 
perform  a  waste  determination  as 
specified  in  the  rule  because  v.aste 
samples  cannot  be  collected  at  the 
required  locations  and  the  owner  or 
operator  has  insufficient  knowledge 
about  the  waste.  Furthermore,  even  if  a 
waste  determination  can  be  performed 
lor  these  tanks  or  containers  but  the 
units  presentfy  are  uncovered  or  have 
other  apetUBgs,  most  if  not  all  of  the 
volatile  organics  in  the  waste  have  roost 
likely  already  been  emitted  to  the 
atmosphere.  Thus,  the  EPA  decided  that 
air  emission  control  requirements 
should  only  apply  to  those  tanks  and 
containers  in  whicli  hazardous  waste  is 
placed  on  or  after  the  ettective  date  of 
the  rule. 


The  EPA  derided  not  to  apply  the 
subpart  CC  standards  to  a  tank  one*  an 
owner  or  operator  stops  adding 
hazardous  waste  to  the  unit  and  begins 
closure  pursuant  to  an  approved  closurr- 
plan  because  in  mar,y  cases,  use  of  the 
required  air  emission  controls  would 
hinder  or  prex  ent  closure  actrrities  frcm 
being  performed. 

c.  Remediation  wastes.  The  EPA  has 
further  decided  to  temporarily  defer 
application  of  the  subpart  CC  standard* 
to  tanks,  containers,  and  surface 
impoundments  which  are  being  used 
on-site  to  treat  ot  store  hazardous  xni^r^ 
containing  organics  generated  from 
remedial  activities  required  under 
RCR,^  corrective  action  or  CERCLA 
response  authorities,  w  similar  State 
remediation  auth'witjes,  provided  that 
the  wastes  are- managed  in  units  that  do 
not  also  manage  other  hazardous  wastes. 
This  deferral  applies  onlv  to  on-site 
management  of  such  wastes.  For 
remediation  waste  transported  off-sire. 
the  point  of  waste  origination  will  he 
the  point  at  which  the  wastes  are 
physically  moved  outside  the  facility 
boundary  (ot  for  CERCLA  response  ' 
actions,  otrtside  the  site  boundary). 

As  the  D.C.  Circuit  recently 
explapied,  a  temporary  defenal  such  as 
today  s  is  permissible  if  the  Agency 
legitimately  needs  farther  time  to  " 
ascertain  the  best  means  of  intsgrating 
concurrent  statutory  and  regulatory 
schemes  to  avoid  potential  interference 
with  the  objectives  of  both  schemes,  and 
where  Cmgress  has  not  expressly 
forbidden  a  temporary  defierral.  Edison 
Electric  Inst.  v.  EPA,  2  F.  3d  438.  451- 
53  (D.C.  Cir.  1993).  See  also  RCRA 
section  1006,  requiring  the  EPA  to 
integrate  ail  provisions  of  RCRA  for 
purposes  of  administration  and 
enforcement,  and  to  avoid  duphcation 
to  the  ma.^mum  extent  practicable  in 
doing  so. 

This  situation  is  presented  liere. 
Control  of  air  emissions  from  units  at 
remediation  sites  implicates  the 
overlappi.ng  and  potentially  competing 
concerns  of  RCRA  section  3004(n)  and 
the  complex  statutory  provisions  under 
RCRA,  CERCLA.  and  State  laws  relating 
to  remediaticwj.  The  EPA's  primary  goal 
in  this  rulemaking  has  been  to  develop 
air  emissi(Hi  standards  for  tanks, 
containers,  and  surface  impoundments 
holding  as-generated  hazardous  wastes 
containing  organic^.  At  proposal,  ihp 
EPA  thus  did  not  fully  consider  the 
issue  of  whether  different  standards 
should  appropriately  apply  to  wastes 
tiiat  are  generated  and  managed  as  the 
result  of  remedial  activities,  ot  bow  the 
proposed  rute  for  air  emissions  could 
best  be  integrated  with  the  remedratic«i 
authorities  of  RCRA  and  other  Fed»»ral 
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or  State  laws.  56  FR  at  33497-98  (July 
22. 1991). 

Commenters  on  the  proposed  subpart 
CC  regulations  pointed  out  that  these 
were  important  issues  deserving  careful 
attention.  The  EPA  agrees.  It  is  possible 
that  certain  provisions  of  the  air 
emission  requirements  promulgated 
today  may  be  inappropriate  or 
unnecessarily  restrictive  if  applied  to 
remediation  activities  (see  58  FR  8660, 
February  16,  1993). 

The  EPA  notes  that  some  measure  of 
control  of  air  emissions  from 
remediation  tanks,  containers,  and 
impoimdmsnts  will  be  assured  during 
the  deferral  period.  Remediation 
authorities  of  RCRA  and  CERCLA  and 
similar  State  authorities  allow 
overseeing  ofiicials  to  impose,  on  a  site- 
specific  basis,  appropriate  air  emission 
controls  on  these  types  of  units,  as  well 
as  on  other  waste  management  units  and 
handling  operations.  In  addition, 
hazardous  wastes  containing  organics 
that  are  managed  off-site  (i.e.,  outside  a 
RCRA  facility's  boundary,  or  outside  a 
CERCLA  site)  would  be  subject  to  the 
subpart  CC  management  standards. 

Fmally,  the  EPA  emphcisizes  that  the 
deferral  is  indeed  temporary.  The  issue 
of  appropriate  air  emission  controls  for 
remediation  units  is  likely  to  be 
addressed  in  the  context  of  the 
Hazardous  Waste  IdentiHcation  Rules 
which  are  currently  being  developed  by 
the  EPA.  The  issue  is  also  potentially 
part  of  the  third  phase  of  the  RCRA 
section  3004(n)  implementation.  In 
addition,  waste  remediation  sites  are  on 
the  initial  list  of  source  categories  under 
CAA  section  112,  and  the  EPA  currently 
is  scheduled  to  issue  technology-based 
standards  to  control  emissions  of 
hazardous  air  pollutants  from  this 
source  (see  57  FR  31576.  July  16, 1992). 
Consequently,  the  EPA  will  be 
addressing  this  issue  in  the  reasonably 
near  future. 

d.  Radioactive  mixed  wastes.  As 
explained  in  section  IV.F  of  this 
preamble,  the  management  of 
radioactive  mixed  waste  at  TSDF  is 
subject  to  regulation  under  subtitle  C  of 
RCRA.  The  EPA  reviewed  the  special 
nature  of  radioactive  mixed  wastes  with 
respect  to  the  air  emission  control 
requirements  under  the  final  subpart  CC 
stand£irds.  In  certain  cases,  the  air 
emission  controls  used  as  the  basis  for 
the  subpart  CC  standards  are  not 
compatible  with  the  NRG  requirements 
for  safe  handling  of  radioactive  mixed 
wastes.  For  examj>le,  drums  used  to 
store  radioactive  mixed  waste  cannot  be 
sealed  with  vapor  leak-tight  covers 
because  of  unacceptable  pressure 
buildup  of  hydrogen  gas  to  levels  that 
can  potentially  cause  rupture  of  the 


Tuesday.  December  6,  1994  /  Rules  and  Regulations 


drum  or  ci  iate  a  potentially  serious 
explosion  lazard.  This  generation  of 
hydrogen  ]  as  results  from  the  radiolytic 
decompos  tion  of  organic  materials  (e.g., 
plastics)  oj  aqueous  solutions  stored  in 
the  drums]  Consequently,  a  drum  used 
for  storage^  of  radioactive  mixed  wastes 
must  be  cc^tinuously  vented  through 
special  filt  ns  in  accordance  with 
technical  \  uidance  issued  by  the  NRC  to 
prevent  th  i  hydrogen  concentration  in 
the  drum   rom  reaching  dangerous 
levels.  Th   EPA  is  planning  to  further 
investigate  methods  for  effective  control 
of  organic  amissions  from  waste 
managem*  nt  units  handling  radioactive 
mixed  wai  te  that  are  consistent  with  the 
NRC  wasti  I  management  practices. 


2.  Genera 


require  thi 
install  an( 


locations 
(l)The 
waste  is 


Standards 


The  fini  1  subpart  CC  standards 


it  TSDF  owners  and  operators 
operate  air  emission  controls 
on  each  ta  nk,  surface  impoundment, 
and  conta  ner  subject  to  the  rules  except 
when  all  4f  the  hazardous  waste  placed 
is  determined  to  meet  certain 
condition  ;.  These  conditions  are  based 
on  proper  ies  of  the  hazardous  waste 
determine  d  at  either  one  of  two 


)oint  where  a  hazardous 
nerated  or  the  point  where 
the  waste  lis  received  by  an  off-site 
facility;  or 

(2)  The  point  following  treatment  of  a 
hazardoui  waste  to  remove  or  destroy 
the  organics  in  the  waste. 

a.  Point  of  waste  origination.  Under 
the  final  subpart  CC  standards,  a  TSDF 
owner  or  operator  is  exempted  from 
managing  a  hazardous  waste  in  a  tank, 
surface  ir  ipoundment.  or  container  in 
accordani  :e  with  the  air  emission 
control  r«  quirements  of  the  rule  when 
the  owne  or  operator  determines  that 
all  hazart  ous  waste  placed  in  the  unit 
has  an  av  srage  volatile  organic 
concentrj  tion  at  the  point  of  waste 
originatic  n  less  than  100  ppmw.  The 
point  of  \  raste  origination  is  defined  in 
the  rule  \  rith  respect  to  the  point  where 
the  TSDF  owner  or  operator  firet  has 
possessic  n  of  a  hazardous  waste.  When 
the  TSDI?  owner  or  operator  is  the 
generatoi  of  the  hazardous  waste,  the 
point  of }  iraste  origination  means  the 
point  wh  sre  a  solid  waste  produced  by 
a  systemi  process,  or  waste  management 
unit  is  determined  to  be  a  hazardous 
waste  as  tiefined  in  40  CFR  part  261.  As 
previously  stated,  the  term  "point  of 
waste  ordination"  applied  to  this 
situation:  is  being  used  in  a  similar 
manner  4)  the  use  of  the  term  "point  of 
generation"  in  waste  operations  air 
standard^  established  under  authority  of 
the  Cleaa  Air  Act  in  40  CFR  parts  60, 
61.  and  63  of  this  chapter.  When  neither 


the  TSDF  owner  nor  operator  is  the 
generator  of  the  hazardous  waste,  point 
of  waste  origination  means  the  point 
where  the  ovwier  or  operator  accepts 
delivery  or  takes  possession  of  the 
hazardous  waste. 

b.  Treated  Hazardous  Waste.  If  a 
hazardous  waste  has  an  average  volatile 
organic  concentration  equal  to  or  greater 
than  100  ppmw  based  on  the  hazardous 
waste  composition  at  the  point  of  waste 
origination,  then  this  waste  is  required 
under  the  subpsut  CC  standards  to  be 
managed  in  accordance  with  the  air 
emission  control  requirements  of  the 
rule.  Under  these  requirements,  specific 
air  emission  controls  must  be  installed 
and  operated  on  every  tank,  surface 
impoundment,  and  container  subject  to 
the  rule  used  in  the  waste  management 
sequence  from  the  point  of  waste 
origination  through  the  point  where  the 
organics  in  the  waste  are  removed  or 
destroyed  by  a  process  that  meets  or 
exceeds  a  minimum  level  of 
performance  specified  in  the  rule.  In 
other  words,  once  a  hazardous  waste  is 
treated  to  remove  or  destroy  the 
organics  in  the  waste  in  accordance 
with  the  rule  requirements,  the 
subsequent  downstream  tanks,  siurface 
impoundments,  and  containers  used  to 
manage  this  particular  hazardous  waste 
are  not  required  to  meet  the  air  emission 
control  requirements  of  the  subpart  CC 
standards. 

The  final  subpart  CC  standards 
provide  TSDF  owners  and  operators 
vdth  several  alternative  provisions  for 
determining  when  a  treated  hazardous 
waste  is  no  longer  required  to  be 
managed  in  tanks,  surface 
impoundments,  and  containers  meeting 
the  air  emission  control  requirements  of 
the  rule.  Treated  hazardous  waste 
provisions  are  specified  in  the  subpart 
CC  standards  for  the  following 
processes: 

(1)  An  organic  destruction,  biological 
degradation,  or  organic  removal  process 
that  reduces  the  organic  content  of  the 
hazardous  waste  and  is  designed  and 
operated  in  accordance  with  certain 
conditions  specified  in  the  rule; 

(2)  A  hazardous  waste  incinerator  that 
is  designed  and  operated  in  accordance 
with  the  requirements  of  40  CFR  264 
subpart  O  or  40  CFR  265  subpart  O;  or 

(3)  A  boiler  or  industrial  furnace  that 
is  subject  to  the  requirements  of  40  CFR 
part  266  subpart  H. 

A  process  that  simply  mixes,  blends, 
combines,  or  aggregates  a  hazardous 
waste  stream  with  other  materials  does 
not  destroy  the  organics  in  the  waste 
stream  or  remove  the  organics  from  the 
waste  stream.  While  diluting  a 
hazardous  waste  stream  having  a 
volatile  organic  concentration  greater 


62916     Federal  Register  /  Vol.  59.  No.  233  / 


Tuesday,  December  6.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  233  /  Tuesday.  December  6.  1994  /  Rules  and  Regulations 


62915 


than  100  ppmw  vnth  sufficient 
quantities  of  other  hazardous  waste 
streams  having  a  volatile  organic 
concentration  less  than  100  ppmw  (or 
water  or  other  low  organic  content 
materials)  would  reduce  the  volatile 
organic  concentration  of  the  resulting 
hazardous  waste  mixture  to  a  level 
below  100  ppmw,  the  total  mass 
quantity  of  organics  in  the  waste  does 
not  change  since  no  organics  were 
removed  or  destroyed  from  the  waste. 
The  potential  for  organic  emissions  from 
handling  the  waste  mixture  is 
essentially  the  same  as  for  the 
individual  hazardous  waste  streams 
prior  to  being  mixed.  Therefore,  the  EPA 
does  not  allow  dilution  of  a  hazardous 
waste  as  a  means  for  complying  with  the 
requirements  specified  in  the  subpart 
CC  standards  for  placing  treated 
hazardous  waste  in  affected  tanks, 
surface  impoundments,  or  containers 
not  using  the  required  air  emission 
controls.  Consequently,  when  a 
hazardous  waste  is  treated  by  an  organic 
destruction  or  removal  process  and  the 
hazardous  waste  has  been  mixed  or  ' 
aggregated  together  with  other 
hazardous  wastes  or  materials  with  a 
volatile  organic  concentration  less  than 
100  ppmw  prior  to  the  point  of  waste 
treatment,  the  subpart  CC  standards 
require  that  TSDF  owners  and  operators 
meet  special  requirements  to  ensure  that 
organics  in  the  hazardous  waste  have 
actually  been  removed  or  destroyed.  An 
owner  or  operator  can  choose  from 
several  alternative  provisions  to  comply 
with  these  requirements. 

One  provision  requires  that  mixed 
hazardous  wastes  be  treated  by  an 
organic  destruction  or  removal  process 
that  reduces  the  volatile  organic 
concentration  of  the  hazardous  waste  to 
meet  a  site-specific  treatment  process 
exit  concentration  limit.  This  limit  is 
determined  by  the  TSDF  owner  or 
operator  on  a  case-by-case  basis  using 
an  equation  specified  in  the  rule  that 
accounts  for  the  portion  of  the  reduction 
in  the  volatile  organic  concentration  in 
the  resulting  treated  hazardous  waste 
stream  due  to  dilution.  To  use  this 
equation,  the  owner  or  operator  must 
first  determine  the  volatile  organic 
concentration  at  the  point  of  waste 
origination  for  each  individual 
hazardous  waste  stream  that  is  mixed 
together  prior  to  entering  the  treatment 
process.  As  an  alternative  to  calculating 
the  exit  concentration  hmit  for  a 
treatment  process,  the  subpart  CC  ' 
standards  allow  the  owner  or  operator  to 
treat  the  mixed  hazardous  wastes  to  a 
volatile  organic  concentration  level  that 
is  less  than  or  equal  to  the  lowest  waste 
volatile  organic  concentration  at  the 


point  of  waste  origination  for  all  of  the 
individual  hazardous  waste  streams 
mixed  together  prior  to  entering  the 
treatment  process. 

Another  alternative  in  the  subpart  CC 
standards  available  to  owners  and 
operators  allows  mixed  hazardous 
wastes  to  be  treated  using  a  single 
process  that  achieves  an  organic 
reduction  efficiency  of  95  percent  or 
greater  on  a  mass  basis,  and  reduces  the 
average  volatile  organic  concentration  of 
the  resulting  hazardous  waste  stream 
exiting  the  process  to  a  level  less  than 
50  ppmw.  This  alternative  does  not 
require  the  ovmer  or  operator  to  perform 
any  volatile  organic  concentration  waste 
determinations  for  the  hazardous  wastes 
prior  to  mixing,  yet  still  accommodates 
the  mixing  of  wastes  that  have  different 
volatile  organic  concentrations.  For  a 
waste  stream  having  a  volatile  organic 
concentration  greater  than  2,000  ppmw. 
requiring  only  a  minimum  95  percent 
reduction  of  the  organic  content  in  the 
waste  stream  would  not  lower  the 
volatile  organic  concentration  of  the 
treated  waste  stream  to  the  100  ppmw 
level  of  the  rule.  However,  if  such  a 
waste  stream  had  been  mixed  together 
prior  to  treatment  with  other  waste 
streams  having  lower  volatile  organic 
concentrations,  then  the  volatile  organic 
concentration  of  the  treated  waste 
exiting  the  process  could  be  less  than 
100  pjrniw.  The  EPA  does  not  consider 
such  situations  to  be  unfikely,  and  has 
therefore  chosen  for  this  alternative  to 
require  an  exit  concentration  for  the 
treated  waste  lower  than  100  ppmw. 
The  EPA  considers  an  exit 
concentration  of  50  ppmw,  combined 
with  a  95  percent  treatment  efficiency, 
to  be  an  appropriate  demonstration  that 
the  reduction  in  volatile  organic 
concentration  for  a  mixture  of 
hazardous  waste  streams  has  been 
achieved  through  destruction  or 
removal  of  organic  constituents  in  the 
waste,  rather  than  by  dilution. 

The  final  subpart  CC  standards  also 
provide  another  alternative  that  does 
not  require  the  owner  or  operator  to 
perform  any  volatile  organic 
concentration  waste  determinations  for 
the  hazardous  wastes  prior  to  mixing 
when  the  waste  is  treated  by  a  biological 
process  that  destroys  or  degrades  the 
organics  contained  in  the  hazardous 
waste  to  meet  certain  performance 
requirements  specified  in  the  rule. 
These  conditions  are  either  of  the 
followinig: 

(1)  Achieve  an  organic  reduction 
efficiency  for  the  biological  treatment 
process  equal  to  or  greater  than  95 
percent,  and  achieve  an  organic 
biodegradation  efficiency  for  the  process 
equal  to  or  greater  than  95  percent;  or 


(2)  Achieve  a  total  actual  organic  mass 
biodegradation  rate  for  all  hazardous 
waste  treated  by  the  process  equal  to  or 
greater  than  the  required  organic  mass 
removal  rate  for  the  process. 

Compliance  with  Oiese  parameters  is 
determined  using  the  procedures 
specified  in  rule. 

The  EPA  may  at  any  time  measure  or 
request  that  the  owner  or  operator 
measure  using  Method  25D  the  volatile 
organic  concentration  of  a  hazardous 
waste  that  is  placed  in  a  tank,  surface 
impoundment,  or  container  not  using 
air  emission  controls  in  accordance  with 
the  requirements  of  the  subpart  CC 
standards.  Measurement  results 
showing  that  the  volatile  organic 
concentration  of  the  hazardous  waste  is 
equal  to  or  greater  than  100  ppmw 
constitutes  noncompfiance  w  jth  the 
subpart  CC  standards.  However,  in  a 
case  where  the  owner  or  operator  has 
used  an  averaging  period  greater  than  1 
hour  for  determining  the  volatile 
organic  concentration  of  a  hazardous 
waste,  the  Regional  Administrator  may 
consider  information  that  was  used  by 
the  owner  or  operator  to  determine  the 
average  volatile  organic  concentration  of 
the  hazardous  waste  (e.g.,  test  results, 
measurements,  calculations,  and  other 
documentation)  together  with  the 
results  of  the  waste  determination  in 
determining  whether  the  owner  or 
operator  is  in  compliance  with  the 
subpart  CC  standards. 

3.  Waste  Determination  Procedures 

A  determination  of  the  volatile 
organic  concentration  of  a  hazardous 
waste  is  required  by  the  subpart  CC 
standards  only  when  a  hazardous  waste 
is  to  be  placed  in  a  tank,  surface 
impoundment,  or  container  subject  to 
the  rule  that  does  not  use  air  emission 
controls  in  accordance  with  the 
requirements  of  the  rule.  A  TSDF  owner 
or  operator  is  not  required  to  determine 
the  volatile  organic  concenUation  of  the 
waste  if  it  is  placed  in  a  tank,  surface 
impoimdment,  or  container  using  the 
required  air  emission  controls. 
When  the  hazardous  waste  is 
generated  as  part  of  a  continuous 
process,  the  owner  or  operator  is 
required  to  perform  an  initial  waste 
determination  of  the  average  volatile 
organic  concentration  of  the  waste 
stream  before  the  first  time  any  portion 
of  the  material  in  the  waste  stream  is 
placed  in  a  waste  management  unit 
subject  to  the  rule,  and  thereafter  update 
the  information  used  for  the  waste 
determination  at  least  once  every  12 
months  following  the  date  of  the  initial 
waste  determination.  When  the 
hazardous  waste  is  generated  as  part  of 
a  batch  process  that  is  performed 
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repeatedly  but  not  necessarily 
continuously,  the  owner  or  operator  is 
required  to  perform  an  initial  waste 
determination  of  the  average  volatile 
organic  concentration  for  one  or  more 
representative  waste  batches  generated 
by  the  process  before  the  first  time  any 
portion  of  the  material  in  the  these 
waste  batches  is  placed  in  a  waste 
management  unit  subject  tcTthe  rule, 
and  thereafter  update  the  information 
used  for  the  waste  determination  at  least 
once  every  12  months  following  the  date 
of  the  initial  waste  determination.  For 
either  case,  the  owner  or  operator  is 
required  to  perform  a  new  waste 
determination  whenever  changes  to  the 
process  generating  the  hazardous  waste 
are  reasonably  likely  to  cause  the 
average  volatile  organic  concentration  to 
increase  to  a  level  at  or  above  100 
ppmw.  If  an  average  volatile  organic 
concentration  is  used,  an  initial  waste 
determination  must  be  performed  for 
each  averaging  period. 

Waste  deteradnations  should  be 
performed  for  any  waste  that  is 
generated  as  a  part  of  an  unplanned 
event  or  is  generated  as  a  part  of  an 
event  that  Lb  not  included  in  the  normal 
operating  conditions  for  the  source  or 
process  generating  the  hazardous  waste. 
Examples  of  an  unplanned  event 
include  malfunctions  that  affect  the 
operation  of  the  process  or  that  alter  the 
composition  of  the  waste  or  product. 
Examples  of  events  that  are  not  normal 
o{)erating  conditions  include 
maintenance  activities  and  equipment 
cleaning.  Normal  operating  conditions 
for  the  source  or  process  generating  the 
waste  include  cyclic  process  operations 
such  as  start-up  and  shutdown. 

For  processes  that  have  variations  in 
normal  operating  conditions  such  that 
the  waste  volatile  organic  concentration 
may  exceed  100  ppmw,  but  for  which 
the  average  waste  volatile  organic 
concentration  for  the  averaging  period  is 
below  100  ppmw,  documentation  must 
be  retained  in  the  facility  operating 
record  that  specifies  the  following 
information:  (1)  The  maximum  and 
minimum  waste  volatile  organic 
concentration  values  that  will  occur  for 
that  averaging  period;  (2)  the 
circiunstances  under  which  a  waste 
volatile  organic  concentration  above  100 
ppmw  would  occur,  and;  (3)  the 
calculations  and  waste  determination 
procedures  used  as  the  basis  for  the 
determination  of  the  average  volatile 
organic  concentration.  For  a  given 
averaging  period,  if  there  are  no 
deviations  bom  the  operating 
circumstances  or  from  the  maximum  or 
minimum  waste  volatile  organic 
concentrations  specified  in  the 
operating  plan,  then  no  additional  waste 


determinations  would  be  required  after 
the  initial  vf  astc  determination  for  that 
averaging  p  9riod. 

The  suop  art  CC  standards  include 
provisions  hat  allow  a  TSDF  owner  or 
operator  to  use  either  direct 
measurement  or  knowledge  of  the  waste 
to  determiite  the  volatile  organic 
concentratibn  of  a  hazardous  waste.  The 
following  paragraphs  describe  these  two 
options  av^lable  to  the  owner  or 
operator  fof  performing  a  waste 
determination. 

a.  Direct  tneasurement.  When  the 
hazardous  waste  is  generated  on  a 
continuous  basis,  the  averaging  period 
to  be  used  for  determining  the  volatile 
organic  concentration  on  a  mass- 
weighted  average  basis  must  be 
designatedland  recorded.  This  averaging 
period  can  represent  any  time  interval 
that  the  haxardous  waste  flows  until 
such  time  ^at  a  new  waste 
determination  must  be  performed 
pursuant  to  the  requirements  of  the  rule. 
However,  tnis  averaging  period  cannot 
exceed  1  y^.  A  sufficient  niunber  of 
samples.  b*t  no  less  than  four,  must  be 
collected  te  represent  the  complete 
range  of  or  ;anic  compositions  and 
organic  qu  intities  that  occ\ir  in  the 
hazardous  waste  stream  during  the 
entire  aver  iging  period  due  to  normal 
variations  n  the  operating  conditions 
for  the  sou  ce  or  process  generating  the 
hazardous  waste. 

When  th ;  hazardous  waste  is 
generated  i  s  part  of  a  batch  process  that 
is  performfd  repeatedly  but  not 
necessarily  continuously,  samples  are 
collected  ftom  one  or  more 
representa  ive  waste  batches  generated 
by  the  pro*  ess.  The  volatile  organic 
concentrat  on  for  the  waste  is  calculated 
as  a  mass-t  ireighted  average  based  oisthe 
analysis  re  sidts  for  all  of  the  waste 
samples  ct  llected  for  these  waste 
batches.  A'  sufficient  number  of  samples, 
but  no  less  than  four,  must  be  collected 
to  represei  t  the  organic  composition  for 
each  repre  mutative  batch. 

Each  sample  of  the  hazardous  waste  is 
to  be  collected  in  accordance  with  the 
requirements  specified  in  "Test 
Methods  for  Evaluating  Solid  Waste. 
PhysicaiyOhemical  Methods."  EPA 
Publicatidi  No.  SW-846,  third  edition. 
Novemberl986.  as  amended  by  Update 
I,  November  15. 1992.  Sufficient 
informatio^  mtist  be  recorded  to 
docimient  the  waste  quantity  and  the 
operating  ( ;onditions  for  the  source, 
process,  oi  waste  management  unit 
generatinathe  hazardous  waste 
represent^  by  each  sample  collected. 

Each  of  the  collected  waste  samples  is 
to  be  prepared  and  analyzed  in 
accordanc  >  with  the  requirements  of 
Method  21  D  in  40  CFR  part  60. 


appendix  A.  The  volatile  organic 
concentration  for  a  hazardous  waste  on 
a  mass-weighted  average  basis  is  then 
calculated  by  entering  the  analysis 
results  for  all  of  the  collected  waste 
samples  into  an  equation  specified  in 
the  rule. 

b.  Knowledge  of  the  waste.  The  final 
subpart  CC  standards  allow  TSDF 
owners  or  operators  to  use  their 
knowledge  of  the  waste  for  waste 
determinations  (see  Hazardous  Waste 
Treatment  Council  v.  EPA,  886  F.2d 
355.  370-71  (D.C  Qr.  1989)  upholding 
the  use  of  generator  knowledge  to 
determine  if  treatment  standards  are 
met).  Information  may  be  used  that  is 
prepared  by  either  the  facility  owner  or 
operator  or  by  the  generator  of  the 
hazardous  waste.  Examples  of 
information  that  could  constitute 
acceptable  knowledge  include: 

(1)  Organic  material  balances  for  the 
source,  process,  or  waste  management 
unit  generating  the  waste: 

(2)  Documentation  that  fists  the  raw 
materials  or  intermediate  products  fed 
to  a  process  showing  that  no  organics 
are  used  in  the  process  generating  the 
waste: 

(3)  Information  that  shows  the  waste 
is  generated  by  a  process  that  is  - 
substantially  similar  to  a  process  at  the 
same  or  another  facility  that  generates  a 
waste  that  has  previously  been 
determined  by  direct  measurement  to 
have  a  volatile  organic  content  less  than 
the  action  level; 

(4)  Test  data  that  provide  speciation 
analysis  results  for  Uie  waste  that  are 
still  apphcable  to  the  current  waste 
management  practices  and  from  which 
the  total  concentration  of  organics  in  the 
waste  can  be  computed;  or 

(5)  Other  knowledge  based  on 
manifests,  shipping  papers,  or  waste 
certification  notices. 

When  test  data  are  used  as  the  basis 
for  knowledge  of  the  waste,  the  owner 
or  operator  must  provide  documentation 
describing  the  testing  protocol  and  the 
means  by  which  sampling  variability 
and  analytical  variability  are  accounted 
for  in  the  determination  of  the  volatile 
organic  concentration  of  the  hazardous 
waste.  For  example,  an  owner  or 
operator  may  use  individual  organic 
constituent  concentration  test  data  that 
are  validated  in  accordance  with 
Method  301  in  appendix  A  to  40  CFR 
part  63  as  the  basis  for  knowledge  of  the 
waste. 

4.  Tank  Standards 

The  tank  standards  establish  the 
requirements  for  tanks  using  air 
emission  controk  to  comply  with  the 
general  standards  of  the  rule.  No  air 
emission  controb  are  required  under  the 
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subpart  CC  standards  for  a  tank  in 
which  all  hazardous  waste  placed  in  the 
imit  has  been  treated  to  remove  or 
destroy  organics  in  accordance  with  the 
requirements  specified  in  the  general 
standards. 

Also,  the  tank  standards  do  not  apply 
to  a  tank  in  which  biological 
degradation  of  the  organics  in  the 
hazardous  waste  treated  in  the  unit  is 
demonstrated  to  achieve  specific 
performance  levels.  Either  of  the 
following  sets  of  conditions  must  be 
demonstrated  to  quaUfy  for  this 
exemption:  (1)  The  organic  reduction 
efBciency  for  the  process  is  equal  to  or 
greater  than  95  percent,  and  the  organic 
biodegradation  efficiency  for  the  process 
is  equal  to  or  greater  than  95  percent;  or 
(2)  the  total  actual  organic  mass 
biodegradation  rate  for  all  hazardous 
waste  treated  by  the  process  is  equal  to 
or  greater  than  the  required  organic 
mass  removal  rate.  The  organic 
biodegradation  efficiency  or  the  organic 
mass  biodegradation  rate  for  a  biological 
treatment  imit  is  determined  by 
procedures  specified  in  the  rule. 

The  tank  standards  specify  that  the 
owner  or  operator  install  and  operate  on 
each  affected  tank  one  of  the  following 
air  emission  control  systems:  (1)  A  cover 
that  is  coimected  through  a  closed-vent 
system  to  a  control  device;  (2)  a  fixed- 
roof  type  cover  with  an  internal  floating 
roof  that  is  designed  and  operated  in 
accordance  with  the  requirements 
equivalent  to  the  new  source 
performance  standard  (NSPS)  for 
volatile  organic  fiquid  (VOL)  storage;  (3) 
an  external  floating  roof  that  is  designed 
and  operated  in  accordance  with  the 
requirements  equivalent  to  the  VOL 
storage  NSPS;  or  (4)  a  pressure  tank  that 
is  designed  to  operate  as  a  closed 
system.  Under  the  subpart  CC  standards, 
an  owner  or  operator  is  allowed  to  use 
a  fixed-roof  type  cover  (without  any 
additional  controls)  for  affected  lanks 
imder  certain  conditions. 

Four  conditions  must  be  met  for  a 
particular  tank  before  use  of  a  fixed-roof 
type  cover  (without  any  additional 
controls)  is  allowed  imder  the  subpart 
CC  standards.  First,  the  hazardous  waste 
cannot  be  mixed,  stirred,  agitated,  or 
circulated  within  the  tank  by  a  process 
that  results  in  splashing,  frothing,  or 
visible  ttirbulent  flow  on  the  waste 
surface  except  during  limited 
circumstances.  Second,  the  hazardous 
waste  in  the  tank  caimot  be  heated  by 
the  owner  or  operator  except  when 
necessary  to  prevent  the  waste  from 
freezing  or  to  maintain  adequate  waste 
flow  conditions  for  continuous  normal 
process  operations.  Third,  the 
hazardous  waste  cannot  bie  treated  using 
a  waste  stabilization  process  or  a 


process  that  produces  an  exothermic 
reaction.  Finally,  the  maximum  organic 
vapor  pressure  of  the  hazardous  waste 
in  the  tank  must  be  less  than  the  limit 
estabhshed  in  the  rule  by  tank  design 
capacity.  For  a  tank  having  a  design 
capacity  equal  to  or  greater  than  151  m  ^ 
(approximately  40,000  gallons),  then  the 
maximiun  organic  vapor  pressure  of  the 
hazardous  waste  in  the  tank  must  be 
less  than  5.2  kPA.  For  a  tank  having  a 
design  capacity  equal  to  or  greater  than 
75  m  3  (approximately  20.000  gallons) 
but  less  thian  151  m  >,  then  the 
maximum  organic  vapor  pressure  of  the 
waste  in  the  tank  must  be  less  than  27.6 
kPa.  For  a  smaller  tank  (design  capacity 
less  than  75  m  '),  the  maximum  organic 
vapor  pressure  must  be  less  than  76.6 
kPa. 

The  subpart  CC  standards  require 
each  cover  opening  not  vented  to  a 
control  device  to  be  maintained  in  a 
closed,  sealed  position  except  at  those 
times  when  a  specific  opening  must  be 
used  to  add.  remove,  inspect,  or  sample 
the  waste  in  the  tank  or  when  it  is 
necessary  to  use  the  opening  to  inspect, 
maintain,  or  repair  equipment  located 
inside  the  tank.  Also,  safety  devices  that 
vent  directly  to  the  atmosphere  may  be 
used  on  the  tank,  cover,  closed-vent 
system,  or  control  device  provided  that 
the  safety  device  is  not  used  for  planned 
or  routine  venting  of  organic  vapors.  - 
These  safety  devices  are  to  remain  in  a 
closed  position  except  when  an 
unplanned  event  requires  that  the 
device  be  open  for  the  purpose  of 
preventing  physical  damage  or 
permanent  deformation  of  the  tank, 
cover,  closed- vent  system,  or  control 
device  in  accordance  with  good 
engineering  and  safety  practices  for 
handling  flammable,  combustible, 
explosive,  or  other  hazardous  materials. 
An  example  of  an  unplanned  event  is  a 
sudden  power  outage. 

5.  Surface  Impoundment  Standards 

The  surface  impoundment  standards 
establish  the  requirements  for  surface 
impoundments  using  air  emission 
controls  to  comply  with  the  general 
standards  of  the  rule.  No  air  emission 
controls  are  required  under  the  subpart 
CC  standards  for  a  surface 
impoundment  in  which  all  hazardous 
waste  placed  in  the  unit  has  been 
treated  to  remove  or  destroy  organics  in 
accordance  with  the  requirements 
specified  in  the  general  standards.  Also, 
air  emission  controls  are  not  required 
for  a  siu-face  impoimdment  in  which 
biological  treatment  of  a  hazardous 
waste  is  performed  imder  the  same 
conditions  specified  in  the  rule  for 
tanks. 


The  surface  impoimdment  standards 
specify  that  the  owner  or  operator 
install  and  operate  on  each  affected 
surface  impoundment  a  cover  (e.g.,  air- 
supported  structiue)  that  is  connected 
through  a  closed-vent  system  to  a 
control  device.  Under  the  subpart  CC 
standards,  an  owner  or  operator  is 
allowed  to  use  a  floating  membrane 
cover  (without  any  additional  controls) 
for  affected  surface  impoundments 
under  certain  conditions  specified  in 
the  rule. 

The  requirements  under  the  subpart 
CC  standards  for  surface  impoundment 
air  emission  control  equipment  are 
consistent  with  the  requirements  for 
tanks. 

6.  Container  Standards 

The  container  standards  establish  the 
requirements  for  affected  containers 
(containers  with  a  design  capacify 
greater  than  or  equal  to  0.1  m  ^)  using  air 
emission  controls  to  comply  with  the 
general  standards  of  the  rule.  No  air 
emission  controls  are  required  by  the 
subpart  CC  standards  for  any  container 
with  a  design  capacity  less  than  0.1  m  ^ 
regardless  of  the  volatile  organic 
concentration  of  the  hazardous  waste 
placed  in  the  container. 

For  affected  containers  used  for 
storage,  treatment,  or  handling  of 
hazardous  waste,  the  owner  os  operator 
is  required  to  use  either  (1)  A  container 
that  is  equipped  with  a  vapor  leak-tight 
cover;  (2)  a  container  having  a  design 
capacity  less  than  or  equal  to  0.46  m  ^ 
(approximately  119  gallons)  that  is 
equipped  with  a  cover  and  complies 
with  all  applicable  U.S.  Department  of 
Transportation  (DOT)  regulations  on 
packaging  hazardous  waste  for  transport 
under  49  CFR  part  178;  or  (3)  a 
container  that  is  attached  to  or  forms  a 
part  of  any  truck,  trailer,  or  railcar  and 
that  has  been  demonstrated  within  the 
preceding  12  months  to  be  organic 
vapor  tight  in  accordance  with  the 
procedure  specified  in  Method  27.  For 
a  container  in  which  treatment  of 
hazardous  waste  is  performed,  the 
owner  or  operator  is  required  to  place 
the  container  inside  an  enclosure  that  is 
coimected  through  a  closed-vent  system 
to  a  control  device  at  all  times  that  the 
container  is  completely  or  partially 
uncovered  during  the  treatment 
operation.  Transfer  of  hazardous  waste 
by  pumping  into  a  container  having  a 
design  capacity  greater  than  0.46  m  ^  is 
required  to  be  performed  using 
submerged  fill  loading. 

The  requirement  for  use  of  leak-tight 
covers  on  containers  is  established  by 
testing  the  cover  for  no  detectable 
organic  emissions  as  determined  using 
Method  21  in  40  CFR  part  60,  appendix 
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A.  The  test  is  perfonned  when  all 
openings  in  the  cover  (e.g.,  lids,  bungs, 
hatches,  and  sampling  ports)  are 
secured  in  a  closed,  sealed  position. 
Under  certain  circumstances,  the  EPA 
has  determined  that  a  cover  other  than 
a  rigid,  gasketed  cover  can  be  used  on 
a  container  that  will  meet  the 
requirement  for  no  detectable  organic 
emissions.  For  example,  the  EPA  has 
concluded  that  use  of  a  tarpaulin  with 
a  vapor-suppressing  foam  is  an 
acceptable  cover  for  roll-off  boxes  used 
for  short-term  storage  (e.g.,  less  than  30 
days)  of  bulk  solid  materials  (refer  to 
RCRA  docket  entry  number  F-94- 
CESP-S00507  for  specific  conditions 
under  which  this  type  of  cover  is 
acceptable). 

As  an  alternative  to  using  covers 
tested  for  no  detectable  organic 
emissions  on  drums  and  other 
containers  with  a  design  capacity  less 
than  or  equal  to  0.46  m  ^,  the  subpart  CC 
standards  allow  an  owner  or  operator  to 
place  the  hazardous  waste  in  drums 
meeting  the  DOT  specifications  and 
testing  requirements  under  49  CFR  part 
178.  When  a  container  meeting  these 
DOT  regulations  is  used,  no  leak 
detection  monitoring  nor  recordkeeping 
for  the  container  is  required  by  the 
subpart  CC  standards.  It  is  important  to 
note  that  none  of  the  exceptions  to  the 
49  CFR  part  178  regulations  other  than 
the  exception  for  lab  packs  used  for 
combination  packagings  as  specified  in 
49  CFR  173.12(b)  apply  to  a  container 
for  the  purpose  of  complying  with  the 
subpart  CC  standards. 

Tne  subpart  CC  container  standards 
allow  use  of  a  tank  truck  or  tank  railcar 
that  has  been  tested  for  organic  vapor 
tightness  within  the  preceding  12 
months  in  accordance  with  the 
requirements  of  Method  27.  This 
method  is  a  pressure  test  procedure 
originally  developed  by  the  EPA  for 
determining  the  vapor-leak  tightness  of 
a  tank  truck  into  which  gasoline  is 
placed.  The  EPA  considers  Method  27 
also  appropriate  for  determining  vapor- 
leak  tightness  of  tank  trucks  and  railcars 
into  which  hazardous  wastes  containing 
volatile  organics  are  placed.  No  Method 
21  leak  monitohng  or  recordkeeping  is 
required  for  tank  trucks  or  tank  railcars 
complying  with  this  provision  of  the 
rule. 

When  it  is  necessary  for  a  container 
to  be  open  during  certain  treatment 
processes,  the  subpart  CC  standards 
require  the  container  to  be  located  in  an 
enclosure  connected  to  a  closed-vent 
system  with  control  device.  The 
enclosure  must  be  designed  to  operate 
with  sufficient  airflow  into  the  structure 
to  capture  all  organic  vapors  vented 
from  the  container  and  route  the  vapors 


through  th€  closed-vent  system  to  the 
control  dev  ce.  The  enclosure  may  have 
permanent  ar  temporary  openings  to 
allow  work  n  access,  passage  of 
containers  hrough  the  enclosure  by 
conveyor  o '  other  mechanical  means, 
entry  of  pei  manent  mechanical  or 
electrical  e  juipment,  or  to  direct  airflow 
into  the  en  ilosure.  Whenever  an  open 
container  ii ;  placed  inside  the  enclosure, 
the  pressui  s  drop  across  each  opening 
in  the  encl  tsure  is  to  be  maintained  at 
a  pressure  pelow  atmospheric  pressure 
such  that  n|o  organic  vapors  released 
from  the  c(  ntainer  can  exit  the 
enclosure  I  irough  the  opening. 

Finally,  he  container  standards 
include  thi  same  unit  and  control 
equipment  safety  venting  provisions 
allowed  ui  der  the  subpart  CC  standards 
for  tanks  a  id  surface  impoundments. 

7.  Closed-^  'ent  System  and  Control 
Device  Re<  uirements 

The  design  and  operating 
requirements  under  the  final  subpart  CC 
standards  or  a  closed-vent  system  with 
control  de  ^ice  are  the  same  as  those 
already  ap  >licable  to  TSDF  owners  and 
operators  v^der  subpart  AA  in  40  CFR 
parts  264  *nd  265  with  one  exception. 
The  subpa  :t  CC  standards  require  that 
each  conti  al  device  achieve  at  least  a  95 
percent  re  luction  in  the  total  organic 
content  of  the  vapor  stream  vented  to 
the  device  or,  in  the  case  of  an  enclosed 
combustic  n  device,  a  reduction  of  the 
total  orgai  ic  content  of  the  vapor  stream 
to  a  level  ess  than  or  equal  to  20  ppmw 
on  a  dry  b  isis  corrected  to  3  percent  , 
oxygen. 

The  stai  idards  do  not  require  the  use 
of  any  spe  cific  type  of  equipment  or 
add-on  co  itrol  device,  llie  standards 
allow  the  owner  or  operator  the 
flexibility'of  choosing  the  control  device 
best  suitei  for  a  control  application 
based  on  fiie  characteristics  of  the 
particular!  organic  vapor  stream. 
Furthermore,  the  subpart  CC  standards 
do  not  require  that  each  tank,  surface 
impoundment,  and  container  be  vented 
to  a  separate  control  device  dedicated  to 
that  particular  unit.  Vent  streams  from 
several  uiiits  can  be  combined  and 
discharge  i  to  a  single  control  device 
that  achic  ves  the  required  level  of 
performai  ice. 

8.  Inspecl  ion  and  Monitoring 

The  sui  tpart  CC  standards  provide 
exemptio  is  from  inspection  and 
monitorii  ig  for  specific  circumstances 
defined  ii  i  the  rule.  In  the  case  of  an 
undergro  md  tank,  only  those  portions 
of  the  tan  c  cover  and  those  connections 
to  the  taiK  cover  or  tank  body  (e.g.,  fill 
ports,  ac^s  hatches,  gauge  wells,  etc.) 
that  extef  d  to  or  above  the  ground 


surface  and  can  be  opened  to  the 
atmosphere  must  be  inspected  and 
monitored.  Leak  monitoring  using 
Method  21  in  40  CFR  part  60,  appendix 
A,  is  not  required  for  the  following:  (1) 
Drums  that  meet  applicable  DOT 
regulations  specified  in  the  rule;  (2)  tank 
trucks  and  tank  railcars  that  are 
annually  demonstrated  to  be  vapor-tight 
by  Method  27  in  40  CFR  part  60, 
appendix  A;  and  (3)  closed-vent  systems 
and  control  devices  operated  in  vacuum 
service  (i.e.,  equipment  that  is  operated 
at  an  internal  pressine  that  is  at  least  5 
kPa  below  ambient  pressure)  or  closed- 
vent  system  connections  that  are 
permanently  or  semi-permanently 
sealed  (e.g.,  a  welded  joint  between  two 
sections  of  metal  pipe  or  a  bolted  and 
gasketed  pipe  flange).  Also,  semiannual 
leak  monitoring  is  not  required  for  a 
cover  opening  that  has  continuously 
remained  in  the  closed,  sealed  position 
for  the  entire  period  since  the  cover 
opening  was  last  monitored. 

To  ensure  that  emission  control 
equipment  is  properly  operated  and 
maintained,  the  subpart  CC  standards 
require  the  TSDF  owner  or  operator  to 
visually  inspect  certain  emission  control 
equipment  items  semiannually.  For 
example,  emission  control  equipment 
covers  on  tanks  are  to  be  checked 
semiannually  by  facility  employees  to 
ensure  that  equipment  is  being  used 
properly  (e.g.,  covers  are  closed  and 
latched  except  when  an  opening  must 
be  used  to  add,  remove,  inspect,  or        • 
sample  the  waste  in  the  tank  or  to 
inspect,  maintain,  replace,  or  repair 
equipment  located  inside  the  tank  or  to 
vent  gases  or  vapors  bom  the  tank)  and 
the  equipment  is  being  maintained  in 
good  condition  (e.g.,  no  visible  holes, 
gaps,  tears,  or  splits  have  developed  in 
covers). 

Continuous  monitoring  of  control 
device  operation  is  required  imder  the 
subpart  CC  standards.  This  involves  the 
use  of  automated  instrumentation  to 
measure  critical  operating  parameters 
that  indicate  wheUier  the  control  device 
is  operating  correctly  or  is 
malfunctioning.  Semiannual  leak 
detection  monitoring  using  Method  21 
under  40  CFR  part  60,  appendix  A,  is 
required  for  certain  cover  components 
to  ensure  gaskets  and  seals  are  in  good 
condition  and  for  closed-vent  systems  to 
ensure  all  fittings  remain  leak-tight.  In 
addition,  with  ^e  previously  noted 
exception  of  permanently  or  semi- 
permanently sealed  connections,  each 
closed-vent  system  must  be  monitored 
for  leaks  using  Method  21  at  least  once 
per  year. 

Special  inspection  and  monitoring 
provisions  are  included  in  the  final 
subpart  CC  standards  for  cover  fittings 
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that  «re  unsafe  or  difgcult  foe  facility 
personnel  to  inspect  «ad  nonitar.  A 
TSDF  owner  or  operator  may  designate 
a  cover  fitting  as  "unsafe  to  inspect  and 
monitor"  ff  a  worker  would  be  exposed 
to  dangeroMS,  hazardous,  or  other  unsafe 
conditions  when  performing  the 
inspection  or  monitoring.  A  cover  fitting 
that  is  designated  as  \usafe  must  be 
inspected  and  monitored  as  frequently 
as  practicable  during  those  times  when 
it  is  safe  to  inspect  and  monitor  the 
fitting.  Similarly,  a  cover  may  be 
djisignated  as  "difficult  to  inspect  and 
monitor"  if  in  so  doing  a  worker  would 
be  elevated  to  a  height  more  than  2 
meters  above  a  support  surface  and  the 
cover  was  installed  before  June  5, 1995. 
A  cover  fitting  that  is  designated  as 
difficult  must  be  monitored  and 
inspectfid  at  least  once  per  calcnd.'jr 
year; 

The  subpart  CC  standards  require  that 
the  TSDF  owner  or  operator  repair  a 
cover  fitting  found  to  be  leaking  within 
1 5  days  of  detection.  Repair  of  control 
equipment  on  a  tank  or  surface 
impoundment  may  be  delayed  beyond 
1 5  calendar  days  under  certain 
circumstaiices.  To  delay  repair,  the 
owner  or  operator  must  document  that 
the  repair  cannot  be  completed  without 
emptying  the  contents  of  the  unit  and 
also  that  removing  the  unit  from  sen'ice 
would  resyh  in  the  unscheduled 
cessation  of  production  from  the  prof«ss 
unit  or  operation  of  the  waste 
management  unit  that  is  generating  the 
hazardous  waste.  Repair  of  this  control 
equipment  must  be  completed  the  next 
time  the  process  unit  or  waste 
management  unit  that  is  generating  the 
hazardous  waste  managed  in  the  tank  or 
surface  impoundment  is  shut  dow^n. 

9.  Rec;ordke^ing  Requirements 

The  final  subpart  CC  standards 
require  tlie  TSDF  owner  or  operator  to 
record  certain  information  in  the  on-site 
facility  operating  logs  or  files.  This 
information  is  to  be  readily  available  for 
review  by  authorized  representatives  of 
the  EPA.  Con-sistent  with  40  CFR  264.73 
and  40  CFR  265.73,  the  rule  requires 
that  air  emission  control  equipment 
design  records  and  certain  other  recowls 
be  maintained  in  the  facility  operating 
record  until  facility  closure.  Rexx)rds 
and  results  of  waste  deterroitiations, 
inspections,  and  monitoring  are 
requind  to  b«»  kept  for  ,nt  least  3  years 
from  the  date  of  entry. 

The  information  to  be  xxtlln.led  and 
rerordwd  includt?s:  the  results  of  all 
waste  determinations  such  as  of  volatik; 
organic  cjoncentxation  at  thr  point  of 
waste  origination  and  oi^anic  vapwr 
pressaw;  design  spedfitations  far 
closed-venl  systems  mtti  mntml  devices 


and  certain  control  «quipraent;  emission 
control  equipment  inspection  and 
monaohng  results;  Methods  27  test 
results;  control  device  exoeedanoes  and 
actions  taken  to  remedy  them;  leak 
repairs;  management  of  carbon  removed 
from  caitxm  adsorption  systems; 
identification  of  incinerators,  boilers,  or 
industrial  furnaces  used  %o  treat 
hazardous  waste  in  accordance  with  the 
general  requirements  of  the  rule; 
documentation  for  biological 
wastewater  treatment  units  using  air 
emission  co.^tro!s  in  accordance  with 
the  rule  requirements;  and  i<l«?ntification 
of  equipment  fittings  designated  as 
unsafe  or  difficull  to  monitor  or  inspect: 

At  a  facility  where  air  emission 
c-ontrol  equipment  required  bv  the  final 
rule  cannot  be  in  operation  by  June  5, 
1995,  the  owner  or  operator  is  required 
to  prepare  an  implementation  scheda!e 
for  the  air  ranission  oontrol  equipment 
specifjang  dates  by  which  progress  will 
be  completed  by  the  facility  owner  or 
operator  to  ensure  the  rexfiiiied  air 
emission  controls  are  in  operation  no 
later  than  Deoembra'  8,  1997. 
Alternatively,  the  owner  or  operator 
may  come  into  c»mplianoe  by 
modifying  facility  processes  to  eliminate 
waste  streams  with  average  volatile 
organic  ooncentratieo  greater  than  or 
e^al  to  100  ppraw  at  the  point  of  wasl'p 
origination.  At  a  miniimun,  specific 
calendar  dates  shall  be  est^lished  for 
award  of  contracts  or  issuance  of 
purchase  orders  for  the  air  emission 
control  equipment;  initiation  of  on-site 
installation  of  the  equipment; 
completion  of  the  equipment 
installation;  and  perToimance  of  any 
testing  to  demonstrate  that  the  installed 
air  emission  control  equipment  meets 
the  standards. 

The  EPA  recognizes  that,  in  s(jme 
cases,  owners  or  operators  may  be 
unable  to  meet  the  impiemrntation  date 
for  reasons  beyond  their  control.  For 
example,  several  commenters  priinted 
•Jut  that  permit  modifications  may  be 
required  to  implement  necessary 
c;hai^es,  and  that  modification 
processes  can  be  lengthy.  The  EPA 
developed  this  rule  to  be  self- 
implementing  and  to  eliminate  the  aeeti 
for  permit  modifications  to  the  extent 
possible;  furthermore,  in  the  final  rule 
the  implementation  period  has  been 
extended  from  2  to  3  years.  Therefon-. 
the  EPA  expect?  that  mast  if  not  all 
facilities  will  be  able  to  comply. 
However,  the  EPA  acknowledges,  that  in 
some  cases  State  permits  may  have  to  be 
modified  (e.g.,  when  surface 
impoundments  are  replaced  with  t.mLs). 
If  the  permit  process  is  lengthy,  or 
undergoes  extensive  appeal,  the 
facility's  ability  to  comply  with  ifw 


implementation  date  may  be 
jeopardized.  To  address  this  and  simi!w 
situations,  the  EPA  has  included  a 
provision  that  will  allow  the  Regioinl 
Administrator  to  extend  the 
ImplemcntBtion  date  in  sittiations 
beyond  the  owner  or  ojjerator's  contnjl, 
where  he  or  she  made  all  reasonable  aiwl 
prudent  efforts  to  meet  the  date.  Tlie 
EPA  emphasizes  that  this  extension 
would  be  available  only  where  meeting 
the  date  was  truly  bfryond  the  facility's 
control,  and  the  EPAe.xpects  its 
application  would  be  limited  to 
sitnatioBs  sudx  as  delays  in  State  permit 
processing.  The  extension  would  not  be 
available  where  the  faeility's  planning 
was  at  fauh,  a  permit  application  was 
submitted  unreasonably  late,  or  permit 
pnx»ssing  n'as  delayed  because  the 
permit  application  was  inadequate. 

In  some  cases,  the  owner  or  operator 
of  a  facility  in  interim  status  at  the  time 
this  rule  becomes  effective  may  not  be 
able  to  implement  the  requirements  of 
the  rule  before  EPA  (w  an  authori»>d 
state)  issues  the  facilifv  its  RCRA 
permit.  In  this  case,  the  EPA  will 
generally  incorporate  the  facility's 
implementation  sdiedule  into  the 
permit,  in  accordance  with  the 
requirements  of  40  CFR  270.33,  whh* 
allows  schedules  of  compliance  in 
RCRA  permits.  Coirsistent  with  this 
approach.  40  CFR  270.27ta)(7)  requires 
permit  applicants  to  submit  their 
schedules  of  implementation  with  their 
permit  applications,  if  the  owner  or 
operator  cannot  implement  the 
requirements  of  this  rule  before  permit 
issuance. 

As  the  EPA  develops  new  hazardous 
waste  H^tings  or  characteristics  in  the 
futtire,  new  containers,  tanks,  and 
surface  impoundments  will  become 
subject  to  subpart  CX;  standards.  For 
these  unite,  the  effectix-e  date  of  the 
standards  will  be  the  effective  date  of 
the  now  listing  or  characteristic.  Owners 
or  i>perators  of  these  units  must  institute 
controls  by  that  date.  In  cases  %rhen 
owners  or  operators  cannot  comply  with 
the  applicable  requirements  of  the 
subpart  or  standards  by  this  date,  they 
must  install  and  operate  required  air 
emission  control  equipment  no  later 
than  30  njonths  after  the  effective  date 
provided  that  they  prepare  a 
implementation  schedule  (asdestxibud 
above)  for  this  raintnjl  equipmejit  by  the 
effective  dirte. 

10.  Reporting  R»^utrements 

Th(!  filial  subj)art  CC  Slandanis  in  W 
CFR  part  264  require  a  TSDF  owner  «.t 
operator  to  submit  reports  to  the  ETA 
only  when  cirrumstaijces  cmxuk  at  tlie 
facility  resullir^  in  nonoomplianoe  with 
ccrt.iin  fimvisinns  of  the  rale.  Tlimrjim 
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no  reporting  requirements  under  40  CFR 
265  subpart  CC  for  owners  and 
operators  of  interim-status  TSDF. 

Each  report  required  under  the  final 
subpart  CC  standards  in  40  CFR  part  264 
is  to  be  submitted  to  the  EPA  Regional 
office  having  jurisdiction  for  a  particular 
TSDF  location.  The  report  is  required  to 
be  signed  and  dated  by  an  authorized 
representative  of  the  facility  owrner  or 
operator. 

A  TSDF  owner  or  operator  subject  to 
the  requirements  of  40  CFR  264  subpart 
CC  must  report  to  the  EPA  all 
circumstances  resulting  in  placement  of 
a  hazardous  waste  in  a  tank,  surface 
impoimdment,  or  container  subject  to 
the  rule  and  not  using  air  emission 
controls  required  by  the  rule  when 
either  of  the  following  conditions  occur: 
(i)  The  hazardous  waste  has  a  volatile 
organic  concentration  equal  to  or  greater 
than  100  ppmw  as  determined  on  a 
mass-weighted  average  basis  at  the  point 
of  waste  origination,  or  (2)  the  process 
used  to  treat  the  hazardous  waste  fails 
to  meet  the  applicable  conditions 
specified  in  the  rule.  The  owner  or 
operator  must  submit  a  written  report 
within  15  calendar  days  of  the  time  that 
the  owner  or  operator  becomes  aware  of 
the  circumstances. 

A  TSDF  owner  or  operator  subject  to 
the  requirements  of  40  CFR  part  264, 
subpart  CC  and  using  a  control  device 
in  accordance  with  the  requirements  of 
the  rule  is  required  to  submit  a 
semiannual  written  report  to  the  EPA. 
This  report  is  to  describe  each 
occurrence  diuing  the  previous  6-month 
period  when  a  control  device  is 
operated  continuously  for  24  hoius  or 
longer  in  noncompliance  with  the 
applicable  operating  values  defined  in 
40  CFR  264.1035(c)(4)  or  when  a  flare  is 
operated  with  visible  emissions  as 
defined  in  40CFR  264.1033(d).  A  TSDF 
owner  or  operator  is  not  required  to 
submit  this  report  for  a  6-month  period 
during  which  all  control  devices  at  a 
facility  subject  to  the  subpart  CC 
standards  are  operated  by  the  owner  or 
operator  so  that  during  no  period  of  24 
hours  or  longer  did  a  control  device 
operate  continuously  in  noncompliance 
with  the  applicable  operating  values 
defined  in  the  rule. 

B.  TSDF  Miscellaneous  Unit 
Requirements 

The  EPA  permits  miscellaneous  units 
at  TSDF  on  a  case-by-case  basis  with 
terms  and  provisions  as  needed  to 
protect  pubUc  health  and  the 
environment  through  generic 
performance  standards  specified  in  40 
CFR  264.601.  Today's  rule  amends 
§  264.601  to  include  the  air  emission 
controls  required  by  the  standards 


under  40  C  Tl  part  264,  subparts  AA, 
BB,  and  CC  among  the  "appropriate" 
controls  a  lermit  writer  may  require  for 
a  miscellai  eous  unit. 

Applicat  on  of  the  air  standards  under 
40  CFR  pai  t  264,  subparts  AA,  BB,  and 
CC  to  subp  ut  X  miscellaneous  units 
will  requir  t  determining  which  one  of 
the  waste  i  lanagement  unit  categories 
(e.g.,  tank,  surface  impoundment, 
container),  if  any,  is  most  similar  to  the 
miscellane  3us  unit.  As  an  example, 
hazardous  ivaste  is  sometimes  stored  or 
treated  in  i  miscellaneous  unit 
consisting  of  a  flexible,  synthetic  liner 
supported  by  an  above  ground  metal 
frajne  (inscad  of  a  depression  formed  of 
earthen  materials  as  is  the  case  for  a 
surface  impoundment).  Placing 
hazardous  waste  containing  organics  in 
this  type  of  miscellaneous  unit  could 
result  in  significant  organic  emissions 
from  the  exposed  waste  siuface 
comparable  to  those  resulting  from 
placing  th«  waste  in  a  similar  size 
surface  impoundment.  Using  the  types 
of  air  emision  controls  applicable  to 
surface  impoundments  (e.g.,  floating 
membrane  cover)  would  reduce  organic 
emissions  from  this  type  of 
miscellaneous  imit.  Therefore,  in  the 
case  wheri  the  miscellaneous  imit  is  - 
determinefl  to  resemble  a  surface 
impoundnent,  a  subpart  X  permit  may 
be  issued  nat  includes  air  emission 
control  re<  uirements  for  surface 
impoimdn  lents  imder  the  subpart  CC 
standards.  The  same  application  of  the 
rule  wouW  be  true  for  a  miscellaneous 
unit  used  o  manage  organic-containing 
hazardous  waste  and  determined  to  be 
similar  to  i  tank  or  a  container. 

C.  90-Day  Tanks  and  Containers 
Requiremt  nts 


Today's 
subparts 
add  a  requ  i 
container! 
also  have 
control 
BB,  and 
provisions 
generators 
required 
tanks  and 
hazardous 


final  rulemaking  amends 

J  of  40  CFR  part  265  to 
irement  that  90-day  tanks  and 
covered  by  these  subparts 
0  comply  with  air  emission 
requirements  in  subparts  AA, 
The  rule  adds  these 
as  conditions  with  which 
must  comply  to  not  be 
obtain  a  permit  for  on-site 
containers  used  to  accumulate 
waste. 


c: 


ti) 


D.  AmenAnents  to  Subparts  AA  and  BB 
Standardi 

Today's  action  adds  new 
requireme  [its  for  TSDF  ov^mers  and 
operators  using  activated  carbon 
adsorptioA  systems  to  comply  with  the 
control  d€  dee  requirements  of  subparts 
AA  and  B  )  under  40  CFR  parts  264  and 
265.  Thes  i  requirements  specify  the 
procedure  s  for  managing  the  spent 
carbon  rettioved  from  the  control 


devices,  and  are  consistent  with  the 
requirements  promulgated  today  in 
subpart  CC  under  40  CFR  parts  264  and 
265. 

VIII.  Implementation  of  Final  Rule 

A.  Existing  Sources 

Today's  action  by  the  EPA  modifies 
the  "permit-as-a-shield"  practice  for 
implementation  of  RCRA  rules  by 
owmers  and  operators  of  existing  TSDF 
for  which  final  RCRA  permits  have  been 
issued  by  the  EPA.  The  EPA  is 
amending  40  CFR  270.4  to  require  that 
owners  and  operators  of  TSDF  that  have 
been  issued  final  permits  prior  to  June 
5, 1995,  comply  with  the  air  standards 
under  40  CFR  part  265,  subparts  AA, 
BB,  and  CC  imtil  the  facility's  permit  is 
reviewed  or  reissued  by  the  EPA.  This 
amendment  eliminates  application  of 
the  "permit-as-a-shield"  practice  for 
these  air  standards  but  does  not  require 
that  the  EPA  or  the  TSDF  owner  or 
operator  initiate  a  permit  modification 
to  add  the  requirements  of  40  CFR  part 
264.  subparts  AA,  BB,  or  CC.  The  EPA 
believes  that  this  will  minimize  the 
administrative  burden  on  the  TSDF 
owner  or  operator  as  well  as  Umit  the 
additional  burden  on  the  permitting 
resources  of  the  EPA.  However,  when  a 
permit  is  reopened  or  subject  to 
renewal,  or  when  a  TSDF  owner  or 
operator  submits  a  Class  3  modification 
request  pertaining  to  an  existing  unit  or 
addition  of  a  new  unit  subject  to  these 
standards  (e.g.,  a  modification  regarding 
a  tank,  surface  impoundment,  or 
container),  then  the  applicable 
requirements  of  40  CFR  part  264, 
subparts  AA,  BB,  and  CC  shall  be 
incorporated  into  the  permit  conditions. 

The  subpart  CC  standards 
promulgated  today  are  implemented  on 
the  following  schedule  by  owners  and 
operators  of  existing  TSDF  (except  for 
tanks  in  which  waste  stabilization 
activities  are  performed  as  of  December 

6. 1994,  as  explained  in  section  VI.F  of 
this  preamble): 

(1)  All  owners  and  operators  of 
existing  TSDF  become  subject  to  the 
requirements  of  40  CFR  part  265, 
subparts  AA,  BB,  and  CC  effective  June 

5. 1995. 

(2)  Beginning  June  5, 1995,  each  TSDF 
owner  or  operator  is  required  to  be  in 
compliance  with  40  CFR  part  265, 
subparts  AA,  BB,  and  CC. 
Implementation  of  the  leak  detection 
and  repair  program  required  by  the 
subpart  BB  standards  is  required  by  this 
date.  At  a  facility  where  the  air  emission 
controls  required  by  the  subpart  AA, 
BB,  and  CC  standards  are  not  in  place, 
the  owner  or  operator  must  have  one  of 
the  following  in  the  facility's  operating 
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record:  An  implementation  sdiedule  for 
the  air  emission  controls  in  accordance 
with  the  recordkeeping  requirements  of 
the  rule  or  t^  facility's  waste 
determination  that  indicates  thai  air 
emission  controls  are  not  required. 

<3)  No  later  than  December  8, 1997, 
the  air  emission  controls  required  by  40 
CFR  part  265,  subparts  AA,  BB,  and  CC 
must  be  installed  and  in  operation. 

AH  final  permits,  or  Class  3  permit 
modifications,  issued  by  the  EPA  after 
June  5, 1995,  must  incorporate  the 
requirements  of  40  CFR  part  264, 
subparts  AA,  BB,  and  CC.  The  o\vner 
and  operator  of  an  interim  status  TSDF 
who  have  submitted  Part  B  appficalions 
to  the  EPA  but  have  not  received  a  draf^ 
permit  as  of  Jime  5. 1995,  are  required 
to  modify  the  Part  B  application  to 
incorporate  the  requirements  of  40  CFR 
part  264,  subparts  AA,  BB,  and  CC  prior 
to  a  draft  permit  b«mg  issued  by  the 
EPA.  However,  if  the  owner  and 
operator  have  received  a  draft  permit  as 
of  June  5, 1995,  then  the  requirements 
of  40  CFR  part  264,  subparts  AA.  BB, 
and  OC  must  be  incotporated  into  the 
pennit  conditions  prior  to  final  permit 
determination.  The  Regional 
Administrator  may  estabUsh,  on  a  case- 
by-case  basis,  a  reasonable  date  fur 
submittal  of  the  revised  Part  B 
application. 

An  existing  solid  waste  management 
unit  (or  facility)  may  become  a 
hazardous  waste  management  unit  (or 
facility)  requiring  a  RCRA  permit  when 
a  waste  becomes  nev.iy  listed  or 
identified  as  hazardous.  Owners  and 
operators  of  TSDF  not  previously 
requiring  a  RCRA  permit  who  have 
existing  units  handling  newly  hsted  or 
identified  hazardous  waste  can  submit  a 
Part  A  application  and  gain  interi.-n 
status.  The  air  standards  being 
promulgated  today  are  implemented  at 
these  faicilities  on  the  following 
schedule: 

(1)  180  days  following  the  date  the 
waste  is  listed  or  identified  as 
hazardous  vw-aste,  the  standards  become 
effective;  all  focilities  become  subject  to 
the  standards. 

(2)  Beginning  June  5, 1995,  each  TSDF 
owner  or  operator  is  required  to  be  in 
compliance  with  the  subpart  AA,  BB, 
and  CC  standards.  At  a  feciKty  where 
the  air  emission  controls  required  by  the 
subpart  AA,  BB,  and  OC  standards  are 
not  in  place,  the  owner  or  operator  must 
have  one  of  the  following  in  the 
fEunlity's  operating  record:  an 
implementation  sdiedule  for  the  air 
emission  controls  in  accordance  with 
the  recordkeeping  requirements  of  the 
rule,  or  the  bcility's  waste 
determination  that  indicates  that  air 
emission  controls  are  not  required. 


(3)  No  later  than  December  8, 1997, 
the  controls  required  by  the  standards 
must  be  installed  at  all  facilities. 

B.  New  Sources 

All  air  emission  controls  required  by 
40  CFR  part  264,  subparts  AA,  BB,  and 
CC  must  be  in  place  and  operating  upon 
startup  of  a  new  TSDF.  Under  40  CFR 
270.10,  owners  and  operators  of  new 
TSDF  are  required  to  submit  Part  A  and 
-Part  B  permit  applications  and  to 
receive  a  final  permit  from  the  EP.^ 
prior  to  construction  of  the  facility.  TTjc 
Part  B  appiicati(Hi  for  a  new  facihty 
must  incorporate  the  requirements  of  40 
CFR  part  264.  Owners  and  operators 
who  have  submitted  a  Part  B  application 
for  a  new  TSDF  but  have  not  been 
issued  a  final  permit  as  of  June  5. 1995, 
are  required  to  modify  their  Part  B 
applications  to  incorporate  the 
requirements  of  4C  CFK  part  264. 
subpart  CC. 

C.  State  Authority 

1.  Applicability  of  Rule  in  AuthnrizMi 
States 

Under  RCRA  section  3006.  the  EPA 
may  authorize  a  qualified  State  to 
administer  and  enforce  the  RCRA 
program  within  the  State  (refer  to  40 
CFR  part  271  for  the  standards  and 
requirements  for  authorization). 
Although  an  authorized  State  has 
primary  responsibility  for  enforoement 
of  RCRA,  the  EPA  retains  enforcement 
authorit)'  under  RCRA  sections  3008, 
7003,  and  3013,  as  well  as  inspection 
authority  under  RCRA  section  3007. 

Prior  to  the  enactment  of  the  HSVVA, 
a  State  with  final  authority  administered 
its  hazardous  waste  program  entirely  in 
lieu  of  the  EPA  administering  the 
Federal  program  in  that  State.  Tlie 
Federal  requirements  no  longer  applied 
in  the  authorized  State,  and  ihe  EPA 
could  not  issue  permits  for  facilities  in 
that  State.  When  new,  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obligated  to 
enact  equivalent  requiremenls  within 
specified  time  frames.  The  new  Federal 
requirements  did  not  take  efiiect  as 
Federal  law  in  an  authorized  State  until 
the  State  adopted  the  requirements  as 
Stale  law  and  was  granted  authority  by 
the  EPA  to  administer  the  requirements. 

In  contrast,  new  Federal  requirements 
promulgated  under  authority  of  the 
HSVVA,  become  effective  in  authorized 
States  at  the  same  time  they  are  effective 
in  nonauthwized  States.  Under  RCR.\ 
section  3006(g}(l},  the  EPA  is  directed 
to  administer  the  new  Federal 
reqoirements  in  authorized  Stales, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authority  to  do  so. 


While  authorized  States  must  still  adopt 
all  new  RCRA  provisions  as  State  law  to 
retain  final  authorization,  requirements 
promulgated  under  RCRA  provisions 
added  by  the  HSWA  are  administered 
by  the  EPA  as  Federal  law  in  authorized 
States  in  the  interim. 

Today's  rules  are  promulgated  under 
authority  of  RCRA  section  3004(n),  a 
provision  added  to  RCRA  by  the  HSWA. 
Therefore,  the  EPA  is  adding  the 
requirements  of  the  rules  to  Table  1  in 
40  CFR  271.1  (j).  This  table  idenlifies  the 
Federal  program  requiremenls  that  are 
promulgated  pursuant  to  the  HSWA  and 
that  take  effect  in  all  States,  regardless 
oftheir  authorization  status.  . 

2.  Effect  on  Stale  Authorizations 

The  EPA  will  implement  the  air 
standards  pitHnulgated  today  in  an 
authorized  State  until  such  a  time  when 
Ihe  State  either  (1)  Modifies  its  RCRA 
prog.'^m  to  adopt  the  rule  and  receives 
final  authchzati<m  from  the  EPA  for  the 
moitifkation;  or  (2)  iecei\'es  interim 
authorization  from  the  EPA  as  d«?scribed 
below.  Because  those  air  standards  are 
promulgated  under  authority  of  tfie 
HS\V.\,  a  State  submittii^  a  program 
modification  may  apply  to  receive eitfaei 
interim  or  final  authorization  under 
RCRA  section  3006(g)(2)  or  3006fb). 
resf>ectively,  on  the  basis  of 
requirements  that  are  substantially 
equivalent  or  equivalent  to  the  EPA's. 
The  procedures  and  schedule  for  Slate 
program  modifications  for  either  interim 
or  final  authorization  are  described  in 
40  CFR  271.21.  Tlie  availability  of 
HSVVA  iiUerim  authorization  was 
recently  extended  by  the  EPA  until 
January  1. 2003  (see  57  60129. 
December  18. 1992). 

In  accordance  with  the  requirements 
of  40  CFR  271.21(e)l2).  States  with  final 
authorization  must  modify  their 
programs  to  reflect  Federal  program 
changes  and  subsequently  must  submit 
the  modifications  lo  the  EPA  for' 
approval.  The  deadline  by  which  a  State 
must  modify  its  RCRA  program  to  adopt 
today's  rulemaking  is  determined  by  the 
date  of  promulgation  of  the  final  rule,  in 
accordance  with  40  CFR  271.21(e)l2). 
This  deadline  can  be  extended  in 
certain  cases  |40  CFR  271.21Ie)(3)). 
Once  the  EP.'^  approves  the 
modification,  the  State  requirements 
become  subtitle  C  RCRA  requirements. 

A  State  that  submits  its  Base  program 
application  less  than  12  months  after 
the  effective  date  of  these  standards  is 
not  required  to  include  standards 
equivalent  to  these  standards  in  its 
application.  However,  the  State  must 
modify  its  program  bv  the  deadlines  set 
forth  in  40  CFR  271.21(e).  Slates  that 
submit  offidal  applications  Tor  final 
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authorization  12  months  after  the 
effective  date  of  these  standards  must 
include  standards  equivalent  to  these 
standards  in  their  applications.  The  40 
CFR  271.3  sets  forth  the  requirements  a 
State  must  meet  when  submitting  its 
final  authorization  appHcation. 
States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today's 
rule.  Such  State  regulations  have  not 
been  assessed  against  the  Federal  Methoc 

regulations  being  finalized  today  to  method 

determine  whether  they  meet  the  tests 
for  authorization.  Thus,  a  State  is  not 
authorized  to  implement  these 
requirements  as  RCRA  requirements 
until  the  State  program  modification  is 
assessed  against  Federal  requirements 
and  approved.  Of  course.  States  with 
existing  standards  may  continue  to 
administer  and  enforce  their  standards 
as  a  matter  of  State  law.  In 
implementing  the  Federal  program,  the 
EPA  will  work  writh  States  imder 
cooperative  agreements  to  minimize 
duplication  of  efforts.  In  many  cases,  the 
EPA  will  be  able  to  defer  to  the  States 
in  their  efforts  to  implement  their 
programs,  rather  than  take  separate 
actions  under  Federal  authority. 

IX.  Test  Methods 

A.  Method  25D 

Method  25D  in  40  CFR  part  60, 
appendix  A  is  the  applicable  test 
method  for  the  determination  of  the 
volatile  organic  concentration  of  wastes. 
Method  25D  was  originally  proposed  as 
a  part  of  this  rulemaking  but  was 
subsequently  promulgated  in  a  separate 
rulemaking  (see  56  FR  19402,  April  22, 
1994).  Responses  to  comments  received 
on  the  proposed  Method  25D  as  part  of 
this  rulemaking  are  presented  in  the  BID 
for  today's  final  rule.  Additional 
comments  and  responses  relevant  to  the 
proposed  Method  25D  that  were 
received  as  part  of  other  EPA 
rulemakings  are  available  in  Air  Docket 
Number  A-90-23  located  at  the  EPA's 
Air  and  Radiation  Docket  Information 
Center,  Waterside  Mall,  room  1500, 1st 
Floor,  401  M  Street.  SW.,  Washington, 
DC  20460. 

The  sampling  requirements  in  Method 
25D  have  been  changed  since  proposal. 
The  promulgated  version  of  Method  25D 
requires  that  samples  of  waste  be 
collected  from  a  source  following 
specific  procedures  for  sampling  a 
single-phase  or  well-mixed  waste,  a 
multiple-phase  waste,  and  solid 
materials.  Each  sample  is  suspended  in 
an  organic/aqueous  matrix,  then  heated 
and  purged  with  nitrogen  for  30  minutes 
to  separate  certain  organic  compounds. 
A  portion  of  the  sample  is  analyzed  for 


carbon  concentration,  as  methane,  with 
a  flame  io  lization  detector.  The  other 
portion  of  the  sample  is  analyzed  for 
chlorine  c  oncentration,  as  chloride, 
with  an  el  sctrolytic  conductivity    . 
detector. '  "he  volatile  organic 
concentra  ion  of  the  waste  is  then 
computet  as  the  sum  of  the  measured 
carbon  an  i  chlorine  contents. 

B.  Methoc  , 


25E 


25E  is  the  applicable  test 
fcfr  determining  the  organic 
pre  ;sure  of  waste  managed  in 
version  of  Method  25E 

today  in  40  CFR  part  60, 
,  is  the  same  as  the  proposed 
one  addition  to  the 
gtequirements  to  provide  for 
bvaste  in  a  tank.  Method  25E 
c  Dllection  of  a  waste  sample  in 
sample  vial  and  transfer  of 
a  balanced  pressure 
sampler.  The  headspace 
sample  is  analyzed  for 
cotitent  by  a  headspace  analyzer, 
a  flame  ionization  detector. 
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'  The  inl  jrmation  collection 
requirements  in  these  rules  have  been 
approvedjby  the  Office  of  Management 
and  Bud^t  (OMB)  under  the  Paperwork 
Reductiof  Act.  44  U.S.C.  3501  et  seq., 
and  have  jeen  assigned  control  number 
1593.02. 

To  aid  he  EPA  with  enforcement  of 
the  rule  t  eing  promulgated  today,  TSDF 
owrners  a  id  operators  and  hazardous 
waste  generators  subject  to  today's 
action  are  required  to  record  certain 
informati  ^n  in  the  on-site  facility 
operatinj  logs  or  files.  The 
recordke  ping  requirements  for  each 
respondc  it  (i.e..  person  subject  to  the 
rule)  wil  vary  depending  on  a  variety 
of  site-sp  jcific  factors.  These  factors 
include:  he  niunber  of  tanks,  surface 
impound  ments,  and  containers  subject 
to  the  ml  3  in  operation  at  the 
responde  [it's  facility;  the  number  of 
hazardou  s  waste  streams  managed  at  the 
facility;  t  le  type  of  waste  determination 
methods  selected  by  the  respondent; 
and  the  type  of  air  emission  control 
equipmei  tt  selected  by  the  respondent  to 
comply  \  rith  the  requirements  of  the 
rule. 

This  c(  llection  of  information  has  an 
estimate<  reporting  burden  averaging 
1.4  houn  per  response  and  an  estimated 
annual  recordkeeping  burden  averaging 
62.5  houts  per  respondent.  These 
estimates  include  time  for  reviewing 
instructii  tns,  searching  existing  data 
sources,  ;athering  and  maintaining  the 


data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

In  general,  a  respondent  is  not 
required  to  submit  any  reports  to  the 
EPA  imless  certain  events  occur  at  the 
respondent's  facility  in  which  a 
hazardous  waste  is  improperly  managed 
in  a  unit  not  using  the  required  air 
emission  controls  or  a  control  device 
malfunction  cannot  be  corrected  by  the 
respondent  within  24  hours  of  being 
detected.  Thus,  the  EPA  expects  that 
many  respondents  complying  with  this 
rule  will  have  no'reporting  burden.  On 
a  nationw^ide  average  basis,  the  public 
reporting  burden  resulting  from  today's 
action  is  estimated  by  the  EPA  to  be 
approximately  2  hours  per  year  per 
respondent. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  biuden  to 
Chief,  Information  Policy  Branch;  EPA; 
401  M  St.,  S.W.  (Mail  Code  2136); 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
"Attention  Desk  Officer  for  EPA." 

B.  Executive  Order  12866  Review 

Under  Executive  Order  12866,  (58  FR 
51735,  October  4. 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  based  on  the  estimated  annual 
cost  of  the  rulemaking  to  the  economy 
(i.e.,  the  EPA's  estimate  of  nationwide 
annual  costs  for  the  subpart  CC 
standards  exceeds  $100  million).  As 
such,  the  EPA  has  submitted  this  action 
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to  OMB  for  review.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq),  whenever  a 
Federal  agency  publishes  any  proposed 
or  final  rule  in  the  Federal  Register,  it 
must  prepare  a  Regulatory  Flexibility 
Analysis  (RFA)  that  describes  the 
impact  of  the  rule  on  small  entities  (i.e., 
small  businesses,  organizations,  and 
governmental  jurisdictions).  This 
analysis  is  not  necessary,  however,  if 
the  agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  EPA  has  estaWished  guidelines 
for  determining  whether  an  RFA  is 
required  for  the  EPA  rulemaking.  These 
guidelines  state  that,  if  a  preliminary 
analysis  indicates  that  a  proposed 
regulation  would  affect  20  percent  or 
more  of  "small  entities",  then  an  RFA 
is  to  be  prepared.  In  addition,  these 
guidelines  are  used  to  evaluate  if  a 
regulation  will  have  a  "significant 
impact"  on  small  entities.  A  regulation 
is  considered  by  the  EPA  to  have  a 
"significant  impact"  if  any  one  of  the 
following  four  criteria  is  met: 

(1)  Annual  compliance  costs  increase 
the  relevant  production  costs  for  small 
entities  by  more  than  5  percent; 

(2)  The  ratio  of  compliance  costs  to 
sales  will  be  10  percent  higher  for  small 
entities  than  for  large  entities; 

(3)  Capital  costs  of  compliance  will 
represent  a  significant  portion  of  the 
capital  available  to  small  entities,  taking 
into  account  internal  cash  flow  plus 
external  financing  capabilities; 

(4)  Costs  of  the  regulation  will  likely 
result  in  closiues  of  small  entities. 

The  EPA  used  the  economic  impact 
model  developed  for  thd  RIA  to  estimate 
the  effects  of  today's  rulemaking  on 
small  entities  (refer  to  Chapter  VI  of  the 
RIA  for  additional  details).  The  results 
of  this  analysis  indicate  that  the  effects 
of  the  air  standards  on  small  entities  are 
minimal.  The  number  of  affected  small 
entities  is  insubstantial,  and  the  impacts 
are  insignificant. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  these  final 
rules  promulgated  today  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  Therefore,  an 
RFA  is  not  required  for  this  rulemaking. 

D.  Docket 

Three  RCRA  dockets  contain 
information  pertaining  to  today's 
rulemaking: 

(1)  RCRA  docket  number  F-91-CESP- 
FFFFF,  which  contains  copies  of  all  BID 


references  and  other  information  related 
to  the  development  of  the  rule  up 
through  proposal; 

(2)  RCRA  docket  number  F-92- 
CESA-FFFFF.  which  contains  copies  of 
the  supplemental  data  made  available 
for  public  comment  prior  to 
promulgation;  and 

(3)  RCRA  docket  number  F-94-CESF- 
FFFFF,  which  contains  copies  of  all  BID 
references  and  other  information  related 
to  development  of  the  final  rule 
following  proposal. 

The  public  may  review  all  materials  in 
"these  dockets  at  the  EPA  RCRA  Docket 
Office. 

The  EPA  RCRA  Docket  Office  is 
located  in  room  2427  of  the  U.S. 
Environmental  Protection  Agencv.  401 
M  Street  SW.,  Washington,  DC  20460. 
The  Docket  Office  is  open  from  9a.m. 
to  4  p.m.,  Monday  through  Fridav. 
except  for  Federal  holidays.  The  "public 
must  have  an  appointment  to  review 
docket  materials.  Appointments  can  be 
scheduled  by  caUing  the  Docket  Office 
at  (202)  260-9327.  An  individual  mav 
copy  a  maximum  of  100  pages  of 
material  from  any  one  regulatory  docket 
free  of  charge.  Additional  pages  of 
material  from  the  docket  may  be  copied 
at  a  charge  of  $0.15  per  page. 

XI.  Legal  Authority 

These  regulations  are  promulgated 
under  the  authority  of  sections  2002, 
3001-3007,  3010,  and  7004  of  the  Solid 
Waste  Disposal  Act  of  1970.  as  amended 
by  RCRA,  as  amended  (42  U.S.C.  6921- 
6927,  6930.  and  6974): 

List  of  Subjects 

40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  60 

Air  pollution  control.  Test  method. 
Vapor-phase  organic  concentration. 
Volatile  organic  concentration.  Waste. 
Waste  testing. 

40  CFR  Part  260 

Air  pollution  control.  Incorporation 
by  reference. 


40  CFR  Part  262 

Accumulation  time.  Air  pollution 
control.  Container.  Tank. 

40  CFR  Parts  264  and  265 

Air  pollution  control.  Container. 
Control  device,  Hazardous  waste. 
Incorporation  by  reference.  Inspection. 
Miscellaneous  unit.  Monitoring, 
Reporting  and  recordkeeping 
requirements.  Standards,  Si^ace 
impoundment,  Tank.  Waste 
determination. 


40  CFR  Part  270 

Administrative  practice  and 
procedure,  Air  pollution  control. 
Confidential  business  information. 
Hazardous  waste.  Permit,  Permit 
modification.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  271 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Confidential  business  information. 
Hazardous  waste.  Reporting  and 
recordkeeping  requirements 

Dated:  November  15, 1994. 
Carol  M.  Browner, 
The  Administmtor. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I.  pans  Q.  bO. 
260.  262,  264,  265,  270,  and  271  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  9— OMB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  ef  seq..  136-136. 
15  U.S.C.  2001.  2003,  2005.  2006.  2601-26-1 
21  use.  331j,  346a.  348;  31  U.S.C  9701:  3, i 
U.S.C.  1251  etseq.,  1311, 1313d.  1314.  1321 
1326. 1330.  1344,  1345  (d)  and  (e).  1361:  E  O 
11735.  38  FR  21243,  3  CFR,  1971-1975 
Comp.  p.  973;  42  U.S.C  241,  242b,  243,  246. 
300f.  300g.  300g-l.  300g-2,  300g-3.  300e-4 
300g-5,  300gr<,  300J-1,  300i-2,  300J-3.  300;- 
4.  300J-9,  1857  et  seq..  6901-«992k.  7401- 
7671q.  7542.  9601-9657.  11023.  11048 

2.  Section  9.1  is  amended  by  adding 
new  entities  in  numerical  order  to  the 
table  under  the  indicated  headings  to 
read  as  follows: 

§9.1    OMB  approvals  under  the  Paperwork 
Reduction  Act 


40  CFR  citation 


OMB  con- 
trol No. 


Standards  for  Owners  and  Operators  ot 
Hazardous  Waste  Treatment,  Storage, 
and  Disposal  Facilities 


264.1089  _ 2060-0318 

264.1090  „ 2060-0318 


Interim  Status  Standards  for  Owners  and 
Operators  of  Hazardous  Waste  Treat- 
ment, Storage,  and  Disposal  Facilities 


265.1090 2060-0318 
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PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATKX4ARY  SOURCES 

3.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  Sections  111,  301(a)  of  the 
Clean  Air  Act  as  amended  (42  U.S.C.  7411. 
7601(a))  unless  otherv^-ise  noted. 

4.  Appendix  A  is  amended  by  adding 
Method  2SE: 

Appendix  A — Test  Methods 


Method  2SE — Detennination  of  Vapor  Phase 
Organic 

Concentration  in  Waste  Samples 

Introduction 

Performance  of  this  method  should  not  be 
attempted  by  persons  unfamiliar  with  the 
operation  of  a  flame  ionization  detector  (FID) 
nor  by  those  who  are  unfamiliar  with  source 
sampling  because  knowledge  beyond  the 
scope  of  this  presentation  is  required. 

1.  Applicability  and  Principle 

1.1  Applicability.  This  method  is 
applicable  for  determining  the  vapor  pressure 
of  waste  samples  which  represent  waste 
which  is  or  will  be  managed  in  tanks. 

1.2  Principle.  The  headspace  vapor  of  the 
sample  is  analjrzed  for  carbon  content  by  a 
headspace  analyzer,  which  uses  an  FID. 

2.  Interferences 

2.1    The  analyst  shall  select  the  operating 
parameters  best  suited  to  the  requirements 
for  a  particular  analysis.  The  analyst  shall 
produce  confirming  data  through  an  adequate 
supplemental  analytical  technique  and  have 
the  data  available  for  review  by  the 
Administrator. 

3.  Apparatus 

3.1    Sampling.  The  following  equipment 
is  required: 

3.1.1    Sample  Containers.  Vials,  glass. 
with  butyl  rubber  septa,  Parkin-Elmer 
Corporation  Numbers  0105-0129  (glass 
yials),  BOOl-0728  (gray  butyl  rubber  septum, 


plug  style).  0^05-0131  (butyl  rubber  septa), 
or  equivalentjThe  seal  must  l>e  made  firom 
butyl  rubber.  Silicone  rubber  seals  are  not 
acceptable. 

3.1.2  Vial  Sealer.  Perkin-Elmer  Number 
105-0106.  or  jquivalenL 

3.1.3  Gas-  right  Syringe.  Perkin-Elmer 
Number  0023  >117,  or  equivalent. 

3.1.4  The  following  equipment  is 
required  for  s  mipling. 

3.1.4.1  Ts  p. 

3.1.4.2  Ti  bing.  Telfon.  0.25-in.  ID.  Note: 
Mention  of  tr  ide  names  or  specific  products 
does  not  cons  titute  endorsement  by  the 
Environment  il  Protection  Agency. 

3.1.4.3  Cc  oling  Coil.  Stainless  steel  (304), 
0.25  in.-ID.  e  juipped  with  a  thermocouple  at 
the  coil  oude  . 

3.2  Anal)  sis.  The  following  equipment  is 
required: 

3.2.1  Bali  need  Pressure  Headspace 
Sampler.  Per  ;in-Elmer  HS-6,  HS-100.  or 
equivalent,  ei  [uipped  with  a  glass  l>ead 
column  inste  id  of  a  chromatographic 
column. 

3.2.2  FID  An  FID  meeting  the  following 
specification!  is  required: 

3.2.2.1  Li  learity.  A  linear  response  (±5 
percent)  ovei  the  operating  range  as 
demonstrate*  by  the  procedures  established 
in  Section  6.  .2. 

3.2.2.2  Ri  nge.  A  full  scale  range  of  1  to 
10.000  ppm  I  lU.  Signal  attenuators  shall  be 
available  to  produce  a  minimum  signal 
response  of  ID  percent  of  full  scale. 

3.2.3  Dati  Recording  System.  Analog 
strip  chart  recorder  or  digital  integration 
system  compptible  with  the  FID  for 
permanently  Recording  the  output  of  the 
detector. 

3.2.4  Thermometer.  Capable  of  reading 
temperaturesi  in  the  range  of  30°  to  60°C  with 
an  accuracy  (  f  ±0.1  °C. 

4.  Reagents 

-     4.1    Anal]|sis.  The  following  items  are 
required  for  i  nalysis: 
■    4.1.1    Hy(  rogen  (H:).  Zero  grade. 

4.1.2  Car  ier  Gas.  Zero  grade  nitrogen , 
containing  le  ss  than  1  ppm  carbon  (C)  and 
less  than  1  p  im  carbon  dioxide. 

4.1.3  Cor  ibustion  Gas.  Zero  grade  air  or 
oxygen  as  re  uired  by  the  FID. 


4.2    Calibration  and  Linearity  Check. 
4.2.1     Stock  Cylinder  Gas  Standard.  100 
percent  propane.  The  manufacturer  shall: 

(a)  Certify  the  gas  composition  to  be 
accurate  to  ±3  percent  or  better  (see  Section      ' 
4.2.1.1); 

(b)  Recommend  a  maximum  shelf  life  o%'er 
which  the  gas  concentration  does  not  change 
by  greater  dian  ±5  percent  from  the  certified 
value:  and 

(c)  Affix  the  date  of  gas  cylinder 
preparation,  certiGed  propane  concentration, 
and  recommended  maximum  shelf  life  to  the 
cylinder  before  shipment  to  the  buyer. 

4.2.1.1  Cylinder  Standards  Certification. 
The  manufecturer  shall  certify  the 
concentration  of  the  calibration  gas  in  the 
cylinder  by  (a)  directly  analyzing  the 
cylinder  and  (b)  calibrating  his  analytical 
procedure  on  the  day  of  cylinder  analysts.  To 
calibrate  his  analytical  procedure,  the 
manufacturer  shall  use.  as  a  minimum,  a 
three-point  calibration  cur\'e. 

4.2.1.2  Verification  of  Manufacturer's 
Calibration  Standards.  Before  using,  the 
manufacturer  shall  verify  each  calibration 
standard  by  (a)  comparing  it  to  gas  mixtures 
prepared  in  accordance  with  the  procedure 
described  in  Section  7.1  of  Method  106  of 
part  61,  appendix  B,  or  by  (b)  calibrating  it 
against  Standard  Reference  Materials  (SRM's) 
prepared  by  the  National  Bureau  of 
Standards,  if  such  SRM's  are  available.  The 
agreement  between  the  iniUally  determined 
concentration  value  and  the  verification 
concentration  value  shall  be  within  ±5 
percent.  The  manufacturer  must  reverify  all 
calibration  standards  on  a  time  interval 
consistent  with  the  shelf  life  of  the  cylinder 
standards  sold. 

5.  Procedure 

5.1     Sampling. 

51.1    Install  a  sampling  tap  to  obtain  the 
sample  at  a  point  which  is  most 
representative  of  the  unexposed  waste  (where 
the  waste  has  bad  minimum  opportunity  to 
volatilize  to  the  atmosphere).  Assemble  the 
sampling  apparatus  as  shown  in  Figure  2f>E- 
1. 
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5.1.2  Begin  sampling  by  purging  the 
sample  lines  and  cooling  coil  with  at  least 
four  volumes  of  waste.  Collect  the  purged 
material  in  a  separate  container  and  dispose 
of  it  properly. 

5.1.3  After  purging,  stop  the  sample  flow 
and  transfer  the  Teflon  sampling  tube  to  a 
sample  container.  Sample  at  a  flow  rate  such 
that  the  temperature  of  the  waste  is  <10^ 
(<50°F).  Fill  the  sample  container  halfway 
(±5  percent)  and  cap  it  within  5  seconds. 
Store  immediately  in  a  cooler  and  cover  with 
ice. 

5.1.4  Alternative  sampling  techniques 
may  be  used  upon  the  approval  of  the 
Administrator. 

5.2    Analysis. 

5.2.1  Allow  one  hour  for  the  headspace 
vials  to  equilibrate  at  the  temperature 
specified  in  the  regulation.  Allow  the  FID  to 
warm  up  until  a  stable  baseline  is  achieved 
on  the  detector. 

5.2.2  Check  the  calibration  of  the  FID 
daily  using  the  procedures  in  Section  6.1.2. 

5.2.3  Follow  the  manufacturer's 
recommended  procedures  for  the  normal 
operation  of  the  headspace  sampler  and  FID. 

5.2.4  Use  the  procedures  in  Sections  7.4 
and  7.5  to  calculate  the  vapor  phase  organic 
vapor  pressure  in  the  samples. 

5.2.5  Monitor  the  output  of  the  detector 
to  make  certain  that  the  results  are  being 
properly  recorded. 

6.  Operational  Checks  and  Calibration 

Maintain  a  record  of  performance  of  each 
item. 

6.1    Use  the  procedures  in  Section  6.1.1  to 
calibrate  the  headspace  analyzer  and  FID  and 
check  for  linearity  liefore  the  system  is  first 
placed  in  operation,  after  any  shutdown 
longer  than  6  months,  and  after  any 
modification  of  the  system. 


6.1.1  Calibration  and  Linearity.  Use  the 
procedures  in  Section  6.2.1  of  Method  18  of 
Part  60,  Appendix  A,  to  prepare  the 
standards  and  calibrate  the  flowmeters,  using 
propane  as  the  standard  gas.  Fill  the 
calibration  standard  vials  halfway  (±5 
percent)  with  deionized  water.  Purge  and  fill 
the  airspace  %vith  calibration  standard. 
Prepare  a  minimum  of  three  calibration 
standards  in  triplicate  at  concentrations  that 
will  bracket  the  applicable  cutoff.  For  a  cutoff 
of  5.2  kPa,  prepare  nominal  concentrations  of 
30,000. 50,000,  and  70.000  ppm  as  propane. 
For  a  cutoff  of  27.6  kPa,  prepare  nominal 
concentrations  of  200,000,  300.000,  and 

400.000  ppm  as  propane. 

6.1.1.1    Use  the  procedures  in  Section 
5.2.3  to  measure  the  FID  response  of  each 
standard.  Use  a  linear  regression  analysis  to 
calculate  the  values  for  the  slope  (k)  and  the 
y-intercept  (b).  Use  the  procedures  in 
Sections  7.2  and  7.3  to  test  the  calibration 
and  the  linearity. 

6.1.2  Daily  FID  Calibration  Check.  Check 
the  calibration  at  the  beginning  and  at  the 
end  of  the  daily  runs  by  using  the  following 
procedures.  Prepare  two  calibration 
standards  at  the  nominal  cutoff  concentration 
using  the  procedures  in  Section  6.1.1.  Place 
one  at  the  beginning  and  one  at  the  end  of 
the  daily  run.  Measure  the  FID  response  of 
the  daily  calibration  standard  and  use  the 
values  for  k  and  b  from  the  most  recent 
calibration  to  calculate  the  concentration  of 
the  daily  standard.  Use  an  equation  similar 
to  25B-2  to  calculate  the  percent  difference 
between  the  daily  standard  and  C,.  If  the 
difference  is  within  5  percent,  then  the 
previous  values  for  k  and  b  may  be  used. 
Otherwise,  use  the  procedures  in  Section 

6.1.1  to  recalibrate  the  FID. 


7.  Calculations 

7.1  Nomenclature. 

A  s  Measurement  of  the  area  under  the 

response  curve,  counts, 
b  =  y-intercept  of  the  linear  regression  line. 
C,  =  Measured  vapor  phase  organic 

concentration  of  sample,  ppm  as 

propane. 
Cm«  =  Average  measured  vapor  phase  organic 

concentration  of  standard,  ppm  as 

propane. 
Cn  =  Measured  vapor  phase  organic 

concentration  of  standard,  ppm  as 

propane. 
Ct  =  Calculated  standard  concentraticn.  ppm 

as  propane, 
k  =  Slope  of  the  linear  regression  line. 
Pbv  s  Atmospheric  pressure  at  analysis 

conditions,  nun  Hg  (in.  Hg). 
P*  =  Organic  vapor  pressure  in  the  sa-mple. 

kPa  (psi). 
P  =  1.333  X  lO--'  kPa/Kmm  Hg)(ppm)).  (4.91 

X  lO-'  psi/Kin.  Hg)(ppm))) 

7.2  Linearity.  Use  the  following  equation 
to  calculate  the  measured  standard 
concentration  for  each  standard  vial. 
CmskA  +  b        Eq.  25E-1 

7.2.1    Calculate  the  average  measured 
standard  concentration  (Cn.)  for  each  set  of 
triplicate  standards  and  use  the  following 
equation  to  calculate  the  percent  difference 
(PD)  between  C„  and  C 


C  -C 
PD  =  -i 22-xlOO 


Eq.  25E-2 


The  instrument  linearity  is  acceptable  A 
the  percent  difference  is  within  five  for  eer.h 
standard. 

7.3  Relative  Standard  Deviation  (RSD). 
Use  the  following  equation  to  calculate  the 
RSD  for  each  triplicate  set  of  standards. 
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RSD 


100  I 


S(c.-c„.f 

2 


Eq.  25E-3 


The  calibntion  is  acceptable  if  the  RSD  is 
within  five  for  each  standard  concentration. 

7.4  Concentration  of  organics  in  the 
headspace.  Use  the  following  equation  to 
calculate  the  concentration  of  vapor  phase 
organics  in  each  sample. 

C  =  k  A  +  b       Eq.  25E-4 

7.5  Vapor  Pressure  of  Organics  in  the 
Headspace  Sample.  Use  the  following 
equation  to  calculate  the  vapor  pressure  of 
organics  in  the  sample. 

P*  =  P  Pb«  C.       Eq.  25E-5 


PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

5.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6gi2(a).  6921- 
6927.  6930,  6934.  6935.  6937.  6938.  6939, 
and  6974. 

6.  Section  260.11  is  amended  by 
adding  thefollowing  references  to  the 
-end  of  paragraph  (a)  and  by  revising  the 

Grst  sentence  of  paragraph  (b)  to  read  as 
follows: 

§  260.1 1    References. 

(a)  *  •  • 
.    API  Publication  2517,  Third  Edition. 
February  1989,  "Evaporative  Loss  from 
External  Floating-Roof  Tanks,"  available 
from  the  American  Petroleum  Institute. 
1220  L  Street,  Northwest,  Washington, 
D.C.  20005. 

"ASTM  Standard  Test  Method  for 
Vapor  Presstire — ^Temperature 
Relationship  and  Initial  Decomposition 
Temperatiue  of  Liquids  by 
Isoteniscope."  ASTM  Standard  D  2879- 
92,  available  from  American  Society  for 
Testing  and  Materials  (ASTM).  1916 
Race  Street,  Philadelphia,  Pennsylvania 
19103: 


(b)  The  references  listed  in  paragraph 
(a)  of  this  section  are  also  available  for 
inspection  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC.  *  *  • 

PART  262— STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

8.  The  authority  citation  for  part  262 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6906.  6912(a].  6922. 
6923, 6924,  6925.  6937  and  6938,  unless 
otherwise  noted. 

8a.  Section  262.34  is  amended  by 
revisii^  paragraphs  (a)(l){i),  (a)(l)(ii) 
and  (d)(2)  as  follows: 

§282.34   Aectnwilalioatime. 
(a)  *  •  • 


1)***| 

i)  In  contain 
nplies  wtth ; 


(1) 

(i)  In  containers  and  the  generator 
complies  with  subparts  I AA.  BB  and  CC 
of  40  CFR  flart  265;  and/or 

(ii)  In  tac  Ls  and  the  generator 
complies  wi  ith  subparts  J,  AA.  BB  and 
CC  of  40  CI  R  part  265.  except 
§§  265.197|:)  and  265.200;  and/or 

* 

(d) 

(2)  The  g  merator  compUes  with  the 
requiremer  ts  of  subpart  I  of  part  265  of 
this  chapte  .  except  for  §§  265.176  and 
265.178; 


PART  264+STANDARDS 

OWNERS 

HAZARDOUS 

STORAGE 

FACILITlEi 


FOR 
i  iNO  OPERATORS  OF 
WASTE  TREATMENT, 
AND  DISPOSAL 


9.  The  avjtho 
continues 


10.  In  § 
amended 
the  phrase 
264.314 
264.1063(c 

ll.In§ 
added  to 


rity  citation  for  part  264 
read  as  follows: 


Authorit  r:  42  U.S.C.  6905.  6912(a). 
6924  and  6P25. 

Subpart  B^-General  FacHity  Standards 
§264.13    {AnendetQ 
2  54 


214 


n  ad 


13,  paragraph  (b)(6)  is 
adding  "264.1083,"  after 
'as  specified  in  §§  264.17. 
341.264.1034(d), 


.13,  paragraph  (b)(8)  is 
as  follows: 


§  264.13    General  waste  analysis. 

*  * 

(b)'" 

(8)  For  o  vners  and  operators  seeking 
an  exemption  to  the  air  emission 
standards  of  subpart  CC  in  accordance 
with  §264, 1082— 

(i)  The  procedures  and  schedules  for 
waste  sampling  and  analysis,  and  the 
analysis  of  test  data  to  verify  the 
exemption 

(ii)  Each  generator's  notice  and 
certificatic  i  of  the  volatile  organic 
concentrat  on  in  the  waste  if  the  waste 
is  received  from  off  site. 


§264.15    Amended] 

12.  In  § :  64.15,  paragraph  (b)(4)  is 
amended  b  ^  removing  the  wwd  "and" 
after  the  pi  irase  "frequencies  called  for 
in  §§  264.174.  264.193.  264.195, 
264.226,  2*4.254,  264.278.  264.303. 
264.347. 21  4.602,  264.1033,  264.1052, 
264.1053,'  and  adding  "264.1088,  and 
264.1091(1 )."  after  "264.1058,". 


Subpart  E— Manifest  System, 
Recordkeeping,  and  Reporting 

13.  Section  264.73  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(6)  to 
read  as  follows: 

§264.73    Operating  record. 

***** 

(b)  *  *  * 

(3)  Records  and  results  of  waste 
analyses  and  waste  determinations 
performed  as  specified  in  §§  264.13, 
264.17,  264.314,  264.341,  264.1034, 

264.1063.  264.1083.  268.4(a),  and  268.7 
of  this  chapter. 
***** 

(6)  Monitoring,  testing  or  analytical 
data,  and  corrective  action  where 
required  by  subpart  F  of  this  part  and 
§§264.19,  264.191,  264.193,  264.195, 
264.222.  264.223.  264.226.  264.252 
through  264.254,  264.276.  264.278, 
264.280.  264.302  through  264.304. 
264.309,  264.347,  264.602,  264.1034(c) 
through  264.304(0,  264.1035, 
264.1063(d)  through  264.1063(1). 

264.1064.  264.1088.  264.1089.  and 
264.1091. 

•         *         *         *         * 

14.  Section  264.77  is  amended  by     * 
revising  paragraph  (c)  to  read  as  follows: 

§  264.77    Additional  r^>orts. 

***** 

(c)  As  otherwise  required  by  subparts 
F,  K  through  N,  AA.  BB,  and  CC  of  this 
part. 

Subpart »— Use  and  Management  of 
Containers 

15.  Section  264.179  is  added  to  read 
as  follows: 

§  264.1 79    Air  Emission  Standards. 

The  owner  or  operator  shall  manage 
all  hazardous  waste  placed  in  a 
container  in  accordance  with  the 
requirements  of  subpart  CC  of  this  part. 

Subpart  J— Tank  Systems 

16.  Section  264.200  is  added  to  read 
as  follows: 

§264.200   Air  emission  standards. 

The  owner  or  operator  shall  manage 
all  hazardous  waste  placed  in  a  tank  in 
accordance  with  the  requirements  of 
subpart  CC  of  this  part. 

Subpart  K— Surface  Impoundments 

17.  Section  264.232  is  added  to  read 
as  follows: 

§264.232    Air  emission  standards. 

The  owner  or  operator  shall  manage 
all  hazardous  waste  placed  in  a  surface 
impoundment  in  accordance  with  the 
requirements  of  subpart  CC  of  this  part. 


I 
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Subpart  X— Miscellaneous  Unit 

§264.601    [Amendmq 

18.  The  introductory  text  of  §  264.601 
is  amended  by  adding  the  words  "and 
subparts  AA  through  CC"  after 
"subparts  I  through  O". 

Subpart  AA— Air  Emission  Standanls 
for  Process  Vents 

19.  Section  264.1033  is  amended  bv 
revising  paragraph  (k)(2)  and  adding ' 
paragraph  (m)  to  read  as  follows: 

§264.1033    Standards:  C4osed-vent 
systems  and  control  devices. 

***** 

(k)  •  •  • 

(2)  Closed-vent  systems  shall  be 
monitored  to  determine  compliance 
with  this  section  during  the  initial  leak 
detection  monitoring,  which  shall  be 
conducted  by  the  date  that  the  facility 
becomes  subject  to  the  provisions  of  this 
section,  annually,  and  at  other  times  as 
requested  by  the  Regional 
Administrator.  For  the  annual  leak 
detection  monitoring  after  the  initial 
leak  detection  monitoring,  the  owner  or 
operator  is  not  required  to  monitor  those 
closed-vent  system  components  which 
operate  in  vacuimi  service  or  those 
closed-vent  system  joints,  seams,  or 
other  connections  that  are  permanently 
or  semi-permanently  sealed  (e.g.,  a 
welded  joint  between  two  sections  of 
metal  pipe  or  a  bolted  and  gasketed  pipe 
flange). 
•        *        •        •        * 

(m)  The  owner  or  opei^tor  using  a 
carbon  adsorption  system  shall 
document  that  all  carbon  removed  from 
a  carbon  adsorption  system  to  comply 
with  §  264.1033(g)  and  §  264.1033(h)  is 
managed  in  one  of  the  following 
manners: 

(1)  Regenerated  or  reactix-ated  in  a 
thermal  treatment  unit  that  is  permitted 
under  subpart  X  of  this  part; 

(2)  Incinerated  by  a  process  Aat  is 
permitted  imder  subpart  O  of  this  part; 
or 

(3)  Burned  in  a  boiler  or  industrial 
furnace  that  is  permitted  under  subpart 
H  of  part  266  of  this  chapter. 

20.  In  part  264,  subpart  CC  is  added 
to  read  as  follows: 

Subpart  CC— Air  Emission  Standards  for 
Tanks,  Surface  Impoundments,  and 
Containets 

oeo. 

264.1080  ApplicAUity. 

264.1081  Definitions. 

264.1082  Standawis:  General. 

264.1083  Waste  dBtennination  procedures. 

264.1084  Standards:  Tanks. 

264.1085  Standards:  Surface 
impoundmeBts. 

264.1086  Standards:  Containers. 


264.1087  Standards:  Qosed-vent  systems 
and  control  devices. 

264.1088  Inspection  and  monitoring 
requirements. 

264.1089  Recordkeeping  requirements. 

264.1090  Reporting  requirements. 

264.1091  Alternative  control  requirements 
for  tanks. 

Subpart  CC— Air  Emission  Standards 
for  Tanks,  Surface  impoundments,  and 
Containers 

§264.1060   AppiicabUity. 

(a)  The  requirements  of  this  subpart 
apply  to  owners  and  operators  of  all 
facilities  that  treat,  store,  or  dispose  of 
hazardous  waste  in  tanks,  surface 
impoundments,  or  containers  subject  to 
either  subparts  I,  J,  or  K  of  this  part 
except  as  §  264.1  and  paragraph  (b)  of 
this  section  provide  otherwise. 

(b)  The  requirements  of  this  subpart 
do  not  apply  to  the  following  waste 
management  units  at  the  facility: 

(1)  A  waste  management  unit  that 
holds  hazardous  waste  placed  in  the 
unit  before  June  5, 1995,  and  in  which 
no  hazardous  waste  is  added  to  the  unit 
on  or  after  June  5, 1995. 

(2)  A  container  that  has  a  design 
capacity  less  than  or  equal  to  0.1  m-^. 

(3)  A  tank  in  which  an  ovraer  or 
operator  has  stopped  adding  hazardous 
waste  and  the  owner  or  operator  has 
begun  implementing  or  completed 
closure  pursuant  to  an  approved  closure 
plan. 

(4)  A  surface  impoundment  in  which 
an  owner  or  operator  has  stopped 
adding  hazardous  waste  (except  to 
implement  an  approved  closiue  plan) 
and  the  owner  or  operator  has  begun 
implementing  w  <»mpleted  closure 
pursuant  to  an  approved  closure  plan. 

(5)  A  waste  man^ement  unit  that  is 
used  solely  for  on-nte  treatm^it  or 
storage  of  hazardous  waste  that  is 
generated  as  the  resuh  of  implementing 
remedial  activities  required  under  the 
corrective  action  authorities  of  RCRA 
sections  3004(u),  3004(v)  or  3008(h). 
CERCLA  authorities,  or  similar  Federal 
or  State  authorities. 

(6)  A  waste  management  imit  that  is 
used  solely  for  the  management  of 
radioactive  mixed  waste  in  accordance 
with  all  applicable  feguIati<Mis  under 
the  authority  of  the  Atomic  Energy  Act 
and  the  Nuclear  Waste  Policy  Act. 

(c)  For  the  owner  and  operator  of  a 
facility  subject  to  this  subpart  aikl  who 
received  a  final  pennit  under  RCRA 
section  3005  jhtot  to  June  5, 1995,  the 
requirements  of  this  subpart  shall  be 
incorporated  into  the  permit  when  the 
permit  is  reissued  in  accordaiK%  with 
the  requirements  of  40  CFR  124.15  or 
reviewed  in  aocordaaoe  with  the 
requirements  of  40  CFR  270.S0(d).  Until 


such  date  when  the  owner  and  operator 
receives  a  final  permit  incorporating  the 
requirements  of  this  subpart,  the  owner 
and  operator  is  subject  to  the 
requirements  of  40  CFR  part  265, 
subpart  CC. 

§264.1081    Definitwns. 

As  used  in  this  subpart,  all  terms  shall 
have  the  meaning  given  to  them  in  40 
CFR  265.1081,  the  Act,  and  parts  260 
through  266  of  this  chapter. 

§264.1082    Standards:  General. 

(a)  This  section  applies  to  the 
management  of  hazardous  waste  in 
tanks,  siu-face  impoimdments,  and 
containers  subject  to  this  subpart. 

(b)  The  owner  or  operator  snail 
control  air  emissions  from  each  waste 
management  unit  in  accordance  with 
standards  specified  in  §§  264.1084 
through  264.1087  of  this  subpart,  as 
applicable  to  the  waste  management 
imit,  except  as  provided  for  in 
paragraph  (c)  of  this  section. 

(c)  A  waste  management  unit  is 
exempted  from  standards  specified  in 
§§264.1084  throu^  264.1087  of  this 
subpart  provided  that  all  hazfu-dous 
waste  placed  in  the  waste  management 
unit  is  determined  by  the  owner  or 
operator  to  meet  either  of  the  following 
conditions: 

(1)  The  average  VO  concentration  of 
the  hazardous  waste  at  the  point  of 
waste  origination  is  less  than  100  parts 
per  million  by  weight  (ppmw).  The 
average  VO  concentration  shall  be 
determined  by  the  procedijues  specified 
in  §  264.1083(a)  of  this  subpart. 

(2)  The  organic  content  of  the 
hazardous  waste  has  been  reduced  by  an 
organic  destruction  or  removal  process 
that  achieves  any  one  of  the  following 
conditions: 

(i)  A  process  that  removes  or  destroys 
the  organics  contained  in  the  hazardous 
waste  to  a  level  such  that  the  average 
VO  concentration  of  the  hazardous 
waste  at  the  point  of  waste  treatment  is 
less  than  the  exit  concentration  limit 
(C.)  estabhshed  for  die  process.  The 
average  VO  concentration  of  the 
hazardous  waste  at  the  point  of  waste 
treatment  and  the  exit  concentration 
limit  for  the  process  shall  be  determined 
using  the  procedures  specified  in 
§  264.1083tb)  of  this  subpart. 

(ii)  A  process  that  removes  or  destroys 
the  oi^anics  contained  in  the  hazardous 
waste  to  a  level  sudi  that  the  organic 
reduction  efficiency  (R)  for  the  process 
is  equal  to  or  greater  than  95  percent, 
and  the  average  VO  concentration  of  the 
hazardous  waste  at  the  point  of  waste 
treatment  is  less  than  SO  ppmw.  The 
organic  redaction  efficiency  for  the 
process  and  the  average  VO 
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concentration  of  the  iiazardous  waste  at 
the  point  of  waste  treatment  shall  be 
determined  using  the  procedures 
specified  in  §  264.1083(b)  of  this 
subpart. 

(iii)  A  process  that  removes  or 
destroys  the  organics  contained  in  the 
hazardous  waste  to  a  level  such  that  the 
actual  organic  mass  removal  rate  (MR) 
for  the  process  is  greater  than  the 
required  organic  mass  removal  rate 
(RMR)  established  for  the  process.  The 
required  organic  mass  removal  rate  and 
the  actual  organic  mass  removal  rate  for 
the  process  shall  be  determined  using 
the  procedures  specified  in 
§  264.1083(b)  of  this  subpart. 

(iv)  A  biological  process  that  destroys 
or  degrades  the  organics  contained  in 
the  hazardous  waste,  such  that  either  of 
the  following  conditions  is  met: 

(A)  The  organic  reduction  efficiency 
(R)  for  the  process  is  equal  to  or  greater 
than  95  percent,  and  the  organic 
biodegradation  efficiency  (Rbm)  for  the 
process  is  equal  to  or  greater  than  95 
percent.  The  organic  reduction 
efficiency  and  the  organic 
biodegradation  efficiency  for  the  process 
shall  be  determined  in  accordance  with 
the  procedures  specified  in 

§  264.1083(b)  of  this  subpart. 

(B)  The  total  actual  organic  mass 
biodegradation  rate  (MR«k>)  for  all 
hazardous  waste  treated  by  the  process 
is  equal  to  or  greater  than  the  required 
organic  mass  removal  rate  (RMR).  The 
required  organic  mass  removal  rate  and 
the  actual  organic  mass  biodegradation 
rate  for  the  process  shall  be  determined 
using  the  procedures  specified  in 

§  264.1083(b)  of  this  subpart. 

(v)  A  process  that  removes  or  destroys 
the  organics  contained  in  the  hazardous 
waste  and  meets  all  of  the  following 
conditions: 

(A)  All  of  the  materials  entering  the 
process  are  hazardous  wastes. 

(B)  From  the  point  of  waste 
origination  through  the  point  where  the 
hazardous  waste  enters  the  process,  the 
hazardous  waste  is  continuously 
managed  in  waste  management  units 
whiih  use  air  emission  controls  in 
accordance  with  the  standards  specified 
in  §§  264.1084  through  264.1087  of  this 
subpart,  as  applicable  to  the  waste 
management  unit. 

(C)  The  average  VO  concentration  of 
the  hazardous  waste  at  the  point  of 
waste  treatment  is  less  than  the  lowest 
average  VO  concentration  at  the  point  of 
waste  origination  determined  for  each  of 
the  individual  hazardous  waste  streams 
entering  the  process  or  100  ppmw, 
whichever  value  is  lower.  The  average 
VO  concentration  of  each  individual 
hazardous  waste  stream  at  the  point  of 
waste  origination  shall  be  determined 


using  the  procedure  specified  in 
§  264.10J  3(a)  of  this  subpart.  The 
average  VO  concentration  of  the 
hazardovis  waste  at  the  point  of  waste 
treatmen  shall  be  determined  using  the 
procedui  s  specified  in  §  264.1083(b)  of 
this  sub  J  art. 

(vi)  Al  lazardous  waste  incinerator  for 
which  the  owTier  or  operator  has  either: 

(A)  Be4  n  issued  a  final  permit  under 
40  CFR  p  art  270,  and  designs  and 
operates  he  unit  in  accordance  with  the 
requirem  mts  of  subpart  O  of  this  part; 
or 

(B)  Hai  certified  compliance  with  the 
interim  a  atus  requirements  of  40  CFR 
part  265,  subpart  O. 

(vii)  A  joiler  or  industrial  furnace  for 
which  th  i  owner  or  operator  has  either: 

(A)  Be<  n  issued  a  final  permit  under 
40  CFR  p  art  270,  and  designs  and 
operates  he  unit  in  accordance  with  the 
requirem  jnts  of  40  CFR  part  266, 
subpart  1  ,  or 

(B)  Has  certified  compliance  with  the 
interim  s  atus  requirements  of  40  CFR 
part  266,  subpart  H. 

(d)  When  a  process  is  used  for  the 
purpose  of  treating  a  hazardous  waste  to 
meet  oneiof  the  sets  of  conditions 
specified!  in  paragraphs  (c)(2)(i)  through 
(c)(2)(v)  if  this  section,  each  material 
removed 'from  or  exiting  the  process  that 
is  not  a  hfazardous  waste  but  has  an 
average  Vo  concentration  equal  to  or 
greater  tUan  100  ppmw  shall  be 
managedjin  a  waste  management  unit  in 
accordance  with  the  requirements  of 
paragraph  (b)  of  this  section. 

(e)  The  Regional  Administrator  may  at 
any  timejperform  or  request  that  the 
owner  orToperator  perform  a  waste 
determination  for  a  hazardous  waste 
managed  in  a  tank,  surface 

impounc  ment,  or  container  exempted 
from  usi:  ig  air  emission  controls  under 
the  prov:  sions  of  this  section  as  follows: 

(1)  Th<  waste  determination  for 
average  ^  O  concentration  of  a 
hazardoi  s  waste  at  the  point  of  waste 
originatii  in  shall  be  performed  using 
direct  m)  asurement  in  accordance  with 
the  appli  :able  requirements  of 

§  264.10)  3(a)  of  this  subpart.  The  waste 
determir  ation  for  a  hazardous  waste  at 
the  poini  of  waste  treatment  shall  be 
p>erfonn€  d  in  accordance  with  the 
applicab  e  requirements  of  §264. 1083(b) 
of  this  SI  ipart. 

(2)  In  i  case  when  the  owner  or 
operator  s  requested  to  perform  the 
waste  de  ermination,  the  Regional 
Adminis  rator  may  elect  to  have  an 
authorized  representative  observe  the 
collectio  I  of  Uie  hazardous  waste 
samples  ised  for  the  analysis. 

(3)  In  i  case  when  the  results  of  the 
waste  de  ermination  performed  or 
requested  by  the  Regional  Administrator 


do  not  agree  with  the  results  of  a  waste 
determination  performed  by  the  owner 
or  operator  using  knowledge  of  the 
waste,  then  the  results  of  the  waste 
determination  performed  in  accordance 
with  the  requirements  of  paragraph 
(e)(1)  of  this  section  shall  be  used  to 
establish  compliance  with  the 
requirements  of  this  subpart. 

(4)  In  a  case  when  the  owner  or 
operator  has  used  an  averaging  period 
greater  than  1  hour  for  determining  the 
average  VO  concentration  of  a 
hazardous  waste  at  the  point  of  waste 
origination,  the  Regional  Administrator 
may  elect  to  establish  compliance  with 
this  subpart  by  performing  or  requesting 
that  the  owner  or  operator  perform  a 
waste  determination  using  direct 
measurement  based  on  waste  samples 
collected  within  a  1-hour  period  as 
follows: 

(i)  The  average  VO  concentration  of 
the  hazardous  waste  at  the  point  of 
waste  origination  shall  be  determined 
by  direct  measurement  in  accordance 
with  the  requirements  of  §  264.1083(a) 
of  this  subpart. 

(ii)  Results  of  the  waste  determination 
performed  or  requested  by  the  Regional 
Administrator  showing  that  the  average 
VO  concentration  of  the  hazardous 
waste  at  the  point  of  waste  origination 
is  equal  to  or  greater  than  100  ppmw 
shall  constitute  noncompliance  with 
this  subpart  except  in  a  case  as  provided 
for  in  paragraph  (e)(4)(iii)  of  this 
section. 

(iii)  For  the  case  when  the  average  VO 
concentration  of  the  hazardous  waste  at 
the  point  of  wast^  origination 
previously  has  been  determined  by  the 
owner  or  operator  using  an  averaging 
period  greater  than  1  hour  to  be  less 
than  100  ppmw  but  because  of  normal 
operating  process  variations  the  VO 
concentration  of  the  hazardous  waste 
determined  by  direct  measiu«ment  for 
any  given  1-hour  period  may  be  equal 
to  or  greater  than  100  ppmw, 
information  that  was  used  by  the  owner 
or  operator  to  determine  the  average  VO 
concentration  of  the  hazardous  waste 
(e.g..  test  results,  measurements, 
calculations,  and  other  documentation) 
and  recorded  in  the  facility  records  in 
accordance  with  the  requirements  of 
§  264.1083(a)  and  §  264.1089  of  this 
subpart  shall  be  considered  by  the 
Regional  Administrator  together  with 
the  results  of  the  waste  determination 
performed  or  requested  by  the  Regional 
Administrator  in  establishing 
compliance  with  this  subpart. 

§264.1083    Waste  detennination 
procedures. 

(a)  Waste  determination  procedure  for 
average  volatile  organic  (VO) 
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concentration  of  a  hazardous  waste  at 
the  point  of  waste  origination. 

(1)  An  owner  or  operator  shall 
deteimine  the  average  VO  concentration 
at  the  point  of  waste  origination  for  each 
hazardous  waste  placed  in  waste 
management  units  exempted  under  the 
provisions  of  §  264.10a2(c)(l)  of  this 
subpart  from  using  air  emission  controls 
in  accordance  with  standards  specified 
in  §  264.1084  through  §  264.1087  of  this 
subpart,  as  applicable  to  the  waste 
management  unit. 

(2)  The  VO  concentration  at  the  point 
of  waste  origination  for  a  hazardous 
waste  shall  be  determined  in  accordance 
with  the  procedures  specified  in  40  CFR 
265.1084(a)(2)  through  (a)(6)  of  this 
chapter. 

(b)  Waste  determmation  procedures 
for  treated  hazardous  waste. 

(1)  An  owner  or  operator  shall 
perform  the  applicable  waste 
determinations  for  each  treated 
hazardous  waste  placed  in  waste 
management  units  eiffimpted  und«-  the 
provisions  of  §  264. 1082(c)(2)  of  this 
subpart  from  using  air  emission  controls 
in  accordance  with  standards  specified 
in  §  264.1084  through  §  264.1087  of  this 
subpart,  k  applicable  to  the  waste 
management  luiit. 

(2)  The  waste  determination  for  a 
treated  hazardous  vtraste  shall  be 
performed  in  Kx»nianoe  with  the 
procedures  specified  in  40  CFR 
265.1084(b)(2)  through  (b)(10).  as 
applicable  to  the  treated  hazardous 
w^e. 

(c)  Procedure  to  determine  the 
maximiun  organic  vapor  pressure  of  a 
hazardous  waste  in  a  tank. 

(1)  An  owner  or  operator  shall 
determine  the  maximimi  organic  vapor 
pressiue  for  eadi  hazardous  waste 
placed  in  tanks  using  air  emission 
controls  in  accordance  with  standards 
specified  in  §  264.1084(c)  of  this 
subpart. 

(2)  The  maximum  organic  vapor 
pressure  of  the  hazardous  waste  shall  be 
determined  in  accordance  with  the 
procedures  specified  in  40  CFR 
265.1084lc)(2)  through  {c)(4). 

§264.1084   Standards:  Tanks. 

(a)  lliis  section  appUes  to  ovniers  and 
operators  of  tanks  subject  to  this  subpart 
into  which  any  hazardotis  waste  is 
placed  except  for  the  following  tanks: 

(1)  A  tank  in  which  all  hazardous 
waste  entering  the  tank  meets  the 
conditions  specified  in  §  264.1082(c)  of 
this  subpart;  or 

(2)  A  tank  used  for  biological 
treatment  of  hazardouis  waste  in 
accordance  widi  the  requirements  of 
§264.1082{c)(2)riv)  of  this  subpart. 


(b)  The  owner  or  operator  shall  place 
the  hazardous  waste  into  one  of  the 
following  tanks: 

(1)  A  tenk  equipped  with  a  cover  (e.g.. 
a  fixed  roof)  that  is  vented  through  a 
closed-vent  system  to  a  control  device 
in  accordance  witii  the  requirements 
specified  in  paragraph  (d)  of  this 
section; 

(2)  A  tank  equipped  with  a  fixed  roof 
and  internal  floating  roof  in  accordance 
with  the  requirements  of  §  264.1091  of 
this  subpart; 

(3)  A  tank  equipped  nith  an  external 
floating  roof  in  accordance  with  the 
requirements  of  §  264.1091  of  this 
subpart;  or 

(4)  A  pressure  tank  that  is  designed  to 
operate  as  a  closed  system  such  that  the 
tank  operates  vrith  no  detectable  organic 
emissions  at  all  times  that  hazardous 
waste  is  in  the  tank  except  as  provided 
for  in  paragraph  (g)  of  this  section. 

(c)  As  an  attemadve  to  complying 
with  paragraph  (b)  of  this  section,  an 
owner  or  operator  may  place  haizardous 
waste  in  a  tank  equipped  with  a  cover 
(e.g.,  a  fixed  roof)  meeting  the 
requirements  specified  in  paragraph 
(d)(1)  of  this  section  when  the 
hazardous  waste  is  determined  to  meet 
ail  of  the  following  conditions: 

(1)  The  hazardous  waste  is  neither 
mixed,  stirred,  agitated,  nor  circulated 
within  the  tank  by  the  owner  or  operator 
using  a  process  that  results  in  splashing, 
frothing,  or  visible  turbulent  flow  on  the 
waste  surface  during  normal  process 
operations; 

(2)  The  hazardous  waste  in  the  tank 
is  not  heated  by  the  owner  or  operator 
except  during  conditions  requiring  that 
the  waste  be  heated  to  prevent  the  waste 
from  freezing  or  to  maintain  adequate 
waste  flow  conditions  lor  continuing 
normal  process  operations; 

(3)  The  hazardous  waste  in  the  tank 
is  not  treated  by  the  ovraer  or  operator 
using  a  waste  stabilization  process  or  a 
process  that  produces  an  exothermic 
reaction;  and 

(4)  The  maximum  oiganic  vapor 
pressure  of  the  hazardous  waste  in  the 
tank  as  determined  using  the  procedure 
specified  in  §  264.1083(c)  of  this  subpart 
is  less  than  the  following  applicable 
value: 

(i)  If  the  tank  design  capacity  is  equal 
to  or  greater  than  151  m',  tiien  the 
maximxun  organic  vapor  pressure  shall 
be  less  than  5.2  kPa; 

(ii)  If  the  tank  design  capacity  is  equal 
to  or  greater  than  75  m'  but  less  than 
151  m',  then  the  maximtmi  organic 
vapor  pressing  shall  be  less  than  27.6 
kPa;or 

(iii)  If  the  tank  design  capacity  is  less 
than  75  m^,  then  the  maximum  organic 


vapor  pressure  shall  lie  less  than  76.6 
kPa. 

(d)  To  comply  with  paragraph  (b)(1)  of 
this  section,  the  owner  or  operator  ^lall 
design,  install,  ojjerate.  and  maintain  a 
cover  that  vents  the  organic  vapors 
emitted  frtNn  hazardous  waste  in  the 
tank  through  a  closed-vent  system 
connected  to  a  control  device. 

(1)  The  cover  shall  be  designed  and 
operated  to  meet  the  following 
requirements: 

(i)  The  cover  and  all  cover  openings 
(e.g..  access  hatches,  sampling  ports, 
and  gauge  wells)  shall  be  dasi^oed  to 
operate  with  no  detectable  organic 
emissions  when  all  cover  openings  are 
secured  in  a  closed,  sealed  positicm. 

(ii)  Each  cover  opening  shall  be 
secured  in  a  closed,  sealed  position 
(e.g..  covered  by  a  gaslceted  lid  or  cap) 
at  all  times  that  hazardous  waste  is  in 
the  tank  except  as  provided  for  in 
paragraph  (f)  of  this  section. 

(2)  The  closed-vent  system  and 
control  device  shall  be  designed  and 
operated  in  accordance  with  the 
requirements  of  §  264.1087  of  this 
subpart. 

(e)  The  owner  and  op>erator  shall 
install,  operate,  and  maintain  enclosed 
pipes  or  other  closed-systems,  EPA 
considers  a  tirain  system  that  meets  the 
requirements  of  40  CFR  61.346(a)(1)  or 
40  CFR  61.346(b)(1)  through  (b)(3)  to  be 
a  "closed  syAeras",  to: 

(1)  Transfer  ail  hazardous  waste  to  the 
tank  from  another  tank,  surface 
impoundment,  or  container  subject  to 
this  subpart  except  for  those  hazardous 
wastes  that  meet  tlie  conditions 
specified  in  §  264.10B2(c)  of  this 
subpart;  and 

(2)  Transfer  all  hazardous  waste  from 
the  tank  to  another  tank,  surface 
impoundment,  or  container  subfect  to 
this  subpart  except  for  those  hazardous 
wastes  that  meet  the  conditions 
specified  in  §  264.1082(c)  of  this 
subpart. 

(fj  Each  cover  caning  shall  be 
secured  in  a  closed,  sealed  position 
(e.g..  covered  by  a  gasketed  lid)  at  all 
times  that  hazardous  waste  is  in  the 
tank  except  when  it  is  necessary  to  use 
the  cover  opening  to: 

(1)  Add,  remove,  inspect,  or  sample 
the  material  in  the  tank; 

(2)  Inspect,  maintain,  repair,  or 
replace  equipment  located  inside  the 
tank;  or 

(3)  Vent  gases  or  vapors  from  the  tank 
to  a  closed-vent  system  connected  to  a 
control  device  th«t  is  designed  and 
operated  in  accordance  with  the 
requirements  of  §264.1087  of  this 
subpart. 

(g)  One  or  more  safe^^  devices  which 
vent  directly  to  the  aftmosphere  may  be 
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used  on  the  tank,  cover,  closed-vent 
system,  or  control  device  provided  each 
safety  device  meets  all  of  the  following 
conditions: 

(1)  The  safety  device  is  not  used  for 
planned  or  routine  venting  of  organic 
vapocs  from  the  tank  or  closed-vent 
system  connected  to  a  control  device; 
and 

(2)  The  safety  device  remains  in  a 
closed,  sealed  position  at  all  times 
except  when  an  unplaimed  event 
requires  that  the  device  open  for  the 
purpose  of  preventing  physical  damage 
or  permanent  deformation  of  the  tank, 
cover,  closed-vent  system,  or  control 
device  in  accordance  with  good 
engineering  and  safety  practices  for 
handling  flammable,  combustible, 
explosive,  or  other  hazardous  materials. 
An  example  of  an  unplanned  event  is  a 
sudden  power  outage. 

$264.1085    Standards:  Surface 
Impoundments. 

(a)  This  section  applies  to  owners  and 
operators  of  surface  impoundments 
subject  to  this  subpart  into  which  any 
hazardous  waste  is  placed  except  for  the  - 
following  surface  impoundments: 

(1)  A  surface  impoimdment  in  which 
all  hazardous  waste  entering  the  surface 
impoundment  meets  the  conditions 
specified  in  §264  1082(c)  of  this 
subpart; or 

(2)  A  surface  impoundment  used  for 
biological  treatment  of  hazardous  waste 
in  accordance  with  the  requirements  of 
§  264.1082(c)(2)(iv)  of  this  subpart. 

(b)  The  owner  or  operator  shall  place 
the  hazardous  waste  into  a  surface 
impoundment  equipped  with  a  cover 
(e.g.,  an  air-supported  structure  or  a 
rigid  cover)  that  is  vented  through  a 
closed-vent  system  to  a  control  device 
meeting  the  requirements  specified  in 
paragraph  (d)  of  this  section. 

(c)  As  an  alternative  to  complying 
with  paragraph  (b)  of  this  section,  an 
owner  or  operator  may  place  hazardous 
waste  in  a  surface  impoundment 
equipped  with  a  floating  membrane 
cover  .f^ifteting  the  requirements 
specified  in.  paragraph  (e)  of  this  section 
v^en  the  hazardous  waste  is 
determined  to  meet  all  of  the  following 
conditions: 

(1)  The  hazardous  waste  is  neither 
mixed,  stirred,  agitated,  nor  circulated 
within  the  surface  impoimdment  by  the 
owner  or  operator  using  a  process  that 
results  in  splashing,  frothing,  or  visible 
turbulent  flow  on  the  waste  surface 
during  normal  process  operations; 

(2)  The  hazardous  waste  in  the  surface 
impoundment  is  not  heated  by  the 
owner  or  operator;  and 

(3)  The  hazardous  waste  is  not  treated 
by  the  owner  or  operator  using  a  waste 


stabilizat  on  process  or  a  process  that 
produces  an  exothermic  reaction. 

(d)  To  (  omply  with  paragraph  (b)(1)  of 
this  secti^  »n,  the  owner  or  operator  shall 
design,  ii  stall,  operate,  and  maintain  a 
cover  tha :  vents  the  organic  vapors 
emitted  f  om  hazardous  waste  in  the 
surface  ii  ipoundment  through  a  closed- 
vent  sysi  (m  connected  to  a  control 
device. 

(1)  The  cover  shall  be  designed  and 
operated  to  meet  the  following 
requirem  jnts: 

(i)  The  cover  and  all  cover  openings 
(e.g.,  acci  iss  hatches,  sampling  ports, 
and  gaug  i  wells)  shall  be  designed  to 
operate  ^  ith  no  detectable  organic 
emission  >  when  all  cover  openings  are 
secured  :  n  a  closed,  sealed  position. 

(ii)  Ea(  h  cover  opening  shall  be 
secured   n  the  closed,  sealed  position 
(e.g.,  cov  3red  by  a  gasketed  lid  or  cap) 
at  all  lim  5s  that  hazardous  waste  is  in 
the  surfa  :e  impoundment  except  as 
providec  for  in  paragraph  (g)  of  this 
section. 

(iii)  Tl  e  closed-vent  system  and 
control  <  evice  shall  be  designed  and 
operatec  in  accordance  with  §  264.1087 
of  this  sv  bpart. 

(e)  To  :omply  with  paragraph  (c)  of 
this  sect  on,  the  owner  or  operator  shall 
design,  i  istall,  operate,  and  maintain  a 
floating :  nembrane  cover  that  meets  all 
of  the  re  [uirements  specified  in  40  CFR 
265.108(  (e)(1)  throu^  (e)(4). 

(f)  Th«  owner  or  operator  shall  install, 
operate,  and  maintain  enclosed  pipes  or 
other  clc  sed-systems,  EPA  considers  a 
drain  sy  tem  that  meets  the 
requirenents  of  40  CFR  61.346(a)(1)  or 
40  CFR  I  1.346(b)(1)  through  (b)(3)  to  be 
a  "closei  1  system",  to: 

(1)  Tri  nsfer  all  hazardous  waste  to  the 
surface   mpoundment  from  another 
tank,  sui  face  impoundment,  or 
containc  r  subject  to  this  subpart  except 
for  thos(  hazardous  wastes  that  meet  the 
conditio  ns  specified  in  §  264.1082(c)  of 
this  sub  >art;  and 

(2)  Tr  Jisfer  all  hazardous  waste  from 
the  sujfi  ce  impoundment  to  another 
tank,  su  face  impoundment,  or 
contain!  r  subject  to  this  subpart  except 
for  thoa  i  hazardous  wastes  that  meet  the 
conditic  ns  specified  in  §  264.1082(c)  of 
this  sub  )art. 

(g)  Ea  ;h  cover  opening  shall  be 
secured  in  the  closed,  sealed  position 
(e.g.,  a  c  Qver  by  a  gasketed  lid  or  cap) 
at  all  tir  les  that  hazardous  waste  is  in 
the  surf  ice  impoundment  except  when 
it  is  nee  jssary  to  use  the  cover  opening 
to: 

(1)  A<  d,  remove,  inspect,  or  sample 
the  mat  trial  in  the  surface 
impour  iment; 


(2)  Inspect,  maintain,  repair,  or 
replace  equipment  located  underneath 
the  cover; 

(3)  Remove  treatment  residues  from 
the  siuface  impoundment  in  accordance 
with  the  requirements  of  40  CFR  268.4: 
or 

■    (4)  Vent  gases  or  vapors  from  the 
surface  impoimdment  to  a  closed-vent 
system  cormected  to  a  control  device 
that  is  designed  and  operated  in 
accordance  with  the  requirements  of 
§  264.1087  of  this  subpart. 

(h)  One  or  more  safety  devices  that 
vent  directly  to  the  atmosphere  may  be 
installed  on  the  cover,  closed-vent 
system,  or  control  device  provided  each 
device  meets  all  of  the  following 
conditions: 

(1)  The  safety  device  is  not  used  for 
planned  or  routine  venting  of  organic 
vapors  from  the  surface  impoundment 
or  the  closed-vent  system  connected  to 
a  control  device;  and 

(2)  The  safety  device  remains  in  a 
closed,  sealed  position  at  all  times 
except  when  an  unplanned  event 
requires  that  the  device  open  for  the 
purpose  of  preventing  physical  damage 
or  permanent  deformation  of  the  cover, 
closed-vent  system,  or  control  device  in 
accordance  with  good  engineering  and 
safety  practices  for  handling  flammable, 
combustible,  explosive,  or  other 
hazardous  materials.  An  example  of  an 
unplanned  event  is  a  sudden  power 
outage. 

§264.1086    Standards:  Containers. 

(a)  This  section  applies  to  the  owners 
and  operators  of  containers  having 
design  capacities  greater  than  0.1  m' 
subject  to  this  subpart  into  which  any 
hazardous  waste  is  placed  except  for  a 
container  in  which  all  hazardous  waste 
entering  the  container  meets  the 
conditions  specified  in  §  264.1082(c)  of 
this  subpart. 

(b)  An  owner  or  operator  shall  manage 
hazardous  waste  in  containers  using  the 
following  procedures: 

(1)  The  owner  or  operator  shall  place 
the  hazardous  waste  into  one  of  the 
following  containers  except  when  a 
container  is  used  for  hazardous  waste 
treatment  as  required  by  paragraph 
(b)(2)  of  this  section: 

(i)  A  container  that  is  equipped  with 
a  cover  which  operates  with  no 
detectable  organic  emissions  when  all 
container  openings  (e.g.,  Uds.  bungs, 
hatches,  and  sampling  ports)  are 
secured  in  a  closed,  sealed  position.  The 
owner  or  operator  shall  determine  that 
a  container  operates  with  no  detectable 
emissions  by  testing  each  opening  on 
the  container  for  leaks  in  accordance 
with  Method  21  in  40  CFR  part  60. 
appendix  A  the  first  time  any  portion  of 
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the  hazardous  waste  is  placed  into  the 
container.  If  a  leak  is  detected  and 
caimot  be  repaired  immediately,  the 
hazardous  waste  shall  be  removed  from 
the  container  and  the  containerHot  used 
to  meet  the  requirements  of  this 
paragraph  until  the  leak  is  repaired  and 
the  container  is  retested. 

(ii)  A  container  having  a  design 
capacity  less  than  or  equal  to  0.46  m' 
that  is  equipped  with  a  cover  and 
complies  with  all  applicable 
Department  of  Transportation 
regulations  on  packaging  hazardous 
waste  for  transport  under  49  CFR  part 
178. 

(A)  A  container  that  is  managed  in 
accordance  with  the  requirements  of  49 
CFR  part  178  for  the  purpose  of 
complying  with  this  subpart  is  not 
subject  to  any  exceptions  to  the  49  CFR 
part  178  regulations,  except  as  noted  in 
paragraph  (b)(l)(ii)(B)  of  this  section. 

(Bj  A  lab  pack  that  is  managed  in 
accordance  with  the  requirements  of  49 
CFR  part  178  for  the  purpose  of 
complying  with  this  subpart  may 
comply  with  the  exceptions  for 
combination  packagings  specified  in  49 
CFR  173.12(b). 

(iii)  A  container  that  is  attached  to  or 
forms  a  part  of  any  truck,  trailer,  or 
railcar;  and  that  has  been  demonstrated 
within  the  preceding  12  months  to  be 
organic  vapor  tight  when  all  container 
openings  are  in  a  closed,  sealed  position 
(e.g..  the  container  hatches  or  fids  are 
gasketed  and  latched).  For  the  purpose 
of  meeting  the  requirements  of  this 
paragraph,  a  container  is  organic  vapor 
tight  if  the  container  sustains  a  pressure 
change  of  not  more  than  750  pascals 
within  5  minutes  after  it  is  pressurized 
to  a  minimum  of  4,500  pascals.  This 
condition  is  to  be  demonstrated  using 
the  pressure  test  specified  in  Method  27 
of  40  CFR  part  60,  appendix  A,  and  a 
pressure  measurement  device  which  has 
a  precision  of  ±2.5  mm  water  and  which 
is  capable  of  measuring  above  the 
pressure  at  which  the  container  is  to  be 
tested  for  vapor  tightness. 

(2)  An  owner  or  operator  treating 
hazardous  waste  in  a  container  by  either 
a  waste  stabilization  process,  any 
process  that  requires  the  addition  of 
heat  to  the  waste,  or  any  process  that 
produces  an  exothermic  reaction  shall 
meet  the  following  requirements: 

(i)  Whenever  it  is  necessary  for  the 
container  to  be  open  during  the 
treatment  process,  the  container  shall  be 
located  inside  an  enclosure  that  is 
-vented  through  a  closed-vent  system  to 
a  control  device. 

(ii)  The  enclosure  shall  be  a  structure 
that  is  designed  and  operated  in 
accordance  with  the  following 
requirements: 


(A)  The  enclosure  shall  be  a  stnicture 
that  is  designed  and  operated  with 
sufficient  airflow  into  the  structure  to 
capture  the  organic  vapors  emitted  from 
the  hazardous  waste  in  the  container 
and  vent  the  vapors  through  the  closed- 
vent  system  to  the  control  device. 

(B)  The  enclosure  may  have 
permanent  or  temporary  openings  to 
allow  worker  access;  passage  of 
containers  through  the  enclosure  by 
conveyor  or  other  mechanical  means; 
entry  of  permanent  mechanical  or 
electrical  equipment;  or  to  direct  airflow 
into  the  enclosure.  The  pressure  drop 
across  each  opening  in  the  enclosure 
shall  be  maintained  at  a  pressure  below 
atmospheric  pressure  such  that 
whenever  an  open  container  is  placed 
inside  the  enclosure  no  organic  vapors 
released  from  the  container  exit  the 
enclosure  through  the  opening.  The 
owner  or  operator  shall  determine  that 
an  enclosure  achieves  this  condition  by 
measiuing  the  pressure  drop  across  each 
opening  in  the  enclosiue.  If  the  pressure 
within  the  enclosure  is  equal  to  or 
greater  than  atmospheric  pressure  then 
the  enclosure  does  not  meet  the 
reouirements  of  this  section. 

(iii)  The  closed-vent  system  and 
control  device  shall  be  designed  and 
operated  in  accordance  with  the 
requirements  of  §  264.1087  of  this 
subpart. 

(3)  An  owner  or  operator  transferring 
hazardous  waste  into  a  container  having 
a  design  capacity  greater  than  0.46  m^ 
shall  meet  the  following  requirements: 

(i)  Hazardous  waste  transfer  by 
pumping  shall  be  performed  using  a 
conveyance  system  that  uses  a  tube  (e.g., 
pipe,  hose)  to  add  the  waste  into  the 
container.  During  transfer  of  the  waste 
into  the  container,  the  cover  shall 
remain  in  place  and  all  container 
openings  shall  be  maintained  in  a 
closed,  sealed  position  except  for  those 
openings  through  which  the  tube  enters 
the  container  and  as  provided  for  in 
paragraph  (c)  of  this  section.  The  tube 
shall  be  positioned  in  a  manner  such 
that  either  the: 

(A)  Tube  outlet  continuously  remains 
submerged  below  the  waste  surface  at 
all  times  waste  is  flovwng  through  the 
tube; 

(B)  Lower  bottom  edge  of  the  tube 
outlet  is  located  at  a  distance  no  greater 
than  two  inside  diameters  of  the  tube  or 
15.25  cm,  whichever  distance  is  greater, 
from  the  bottom  of  the  container  at  all 
times  waste  is  flowing  through  the  tube; 
or 

(C)  Tube  is  connected  to  a  permanent 
port  mounted  on  the  bottom  of  the 
container  so  that  the  lower  edge  of  the 
port  opening  inside  the  container  is 
located  at  a  distance  equal  to  or  less 


than  15.25  cm  from  the  container 
bottom. 

(ii)  Hazardous  waste  transferred  by  a 
means  other  than  pumping  shall  be 
performed  such  that  during  transfer  of 
the  waste  into  the  container,  the  cover 
remains  in  place  and  all  container 
openings  are  maintained  in  a  closed, 
sealed  position  except  for  those 
openings  through  which  the  hazardous 
waste  is  added  and  as  provided  for  in 
paragraph  (d)  of  this  section. 

(c)  Each  container  opening  shall  be 
maintained  in  a  closed,  sealed  position 
(e.g.,  covered  by  a  gasketed  lid)  at  all      • 
times  that  hazardous  waste  is  in  the 
container  except  when  it  is  necessary  to 
use  the  opening  to: 

(1)  Add,  remove,  inspect,  or  sample 
the  material  in  the  container; 

(2)  Inspect,  maintain,  repair,  or 
replace  equipment  located  inside  the 
container;  or 

(3)  Vent  gases  or  vapors  from  a  cover 
located  over  or  enclosing  an  open 
container  to  a  closed-vent  system 
connected  to  a  control  dence  that  is 
designed  and  operated  in  accordance 
with  the  requirements  of  §  264.1087  of 
this  subpart. 

(d)  One  or  more  safety  devices  that 
vent  directly  to  the  atmosphere  may  be 
used  on  the  container,  cover,  enclosure, 
closed-vent  system,  or  control  device 
provided  each  device  meets  all  of  the 
following  conditions: 

(1)  The  safety  device  is  not  used  for 
planned  or  routine  venting  of  organic 
vapors  from  the  container,  cover, 
enclosure,  or  closed-vent  system 
connected  to  a  control  device;  and 

(2)  The  safety  device  remains  in  a 
closed,  sealed  position  at  all  times 
except  when  an  unplanned  event 
requires  that  the  device  open  for  the 
purpose  of  preventing  physical  damage 
or  permanent  deformation  of  the 
container,  cover,  enclosure,  closed-vent 
system,  or  control  device  in  accordance 
with  good  engineering  and  safety 
practices  for  handling  flammable, 
combustible,  explosive,  or  other 
hazardous  materials.  An  example  of  an 
unplanned  event  is  a  sudden  power 
outage. 

§264.1087    Standards:  Closed-vent 
systems  and  control  devices. 

(a)  This  section  applies  to  each 
closed-vent  system  and  control  device 
installed  and  operated  by  the  owner  or 
operator  to  control  air  emissions  in 
accordance  with  standards  of  this 
subpart. 

(b)  The  closed-vent  system  shall  meet 
the  following  requirements: 

(1)  The  closed- vent  system  shall  route 
the  gases,  vapors,  and  fumes  emitted 
from  the  hazardous  waste  in  the  waste 
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management  unit  to  a  control  de\->ce 
that  meets  the  requirements  specified  in 
paragraph  (c)  of  this  section. 

(2)  The  ckised-vent  system  shall  be 
designed  and  operated  in  accordance 
with  the  requirements  specified  in 

§  264.1033{k)  of  this  part. 

(3)  If  the  cicsed-vKit  system  contains 
one  or  more  bypass  devices  that  could 
be  used  to  divert  all  or  a  portion  of  the 
gases,  vapors,  or  fumes  from  entering 
the  control  device,  the  owner  or 
operator  shall  meet  the  following 
requirements: 

(i)  For  each  bypass  dexice  ext:ept  as 
pro\ided  for  in  paragraph  (b)(3)tii)  of 
this  section,  the  ouTier  or  operator  shall 
either: 

(A)  InstalL  calibrate,  maintain,  and 
operate  a  flow  indicator  at  the  iniet  to 
the  bypass  device  that  indicates  at  least 
once  every  15  minutes  whether  gas, 
vapor,  or  fume  flow  is  present  in  the 
bypass  device;  or 

(B)  Secure  a  valve  installed  at  the 
inlet  to  the  bypass  device  in  the  closed 
position  using  a  car-seal  or  a  lock-and- 
key  type  configuration.  Jhe  owTier  or 
operator  shall  visually  inspect  the  seal 
or  closure  mechanism  at  least  once 
every  month  to  verify  that  the  valve  is 
maintained  in  the  closed  position. 

(ii)  Low  leg  drains,  high  point  bleeds, 
analyzer  vents,  open-ended  valves  or 
lines,  and  safety  devices  are  not  subject 
to  the  requirements  of  paragraph 
(b)(3)(i)  of  this  section. 

(c)  The  control  device  shall  meet  the 
following  requirements: 

(1)  The  control  device  shall  be  one  of 
the  following  dexices: 

(i)  A  control  device  designed  and 
operated  to  reduce  tlw  total  organic 
content  of  the  inlet  vapor  stream  vented 
to  the  control  device  by  at  least  95 
percent  by  weight; 

(ii)  An  enclosed  combustion  device 
designed  and  operated  in  accordance 
with  the  requirements  of  §  264.1033(c) 
of  this  part:  or 

(iii)  A  flare  designed  and  operated  in 
accordance  with  the  requirements  of 
S  264.10o3(d)  of  this  part. 

(2)  The  control  device  shall  be 
operating  at  all  times  when  gases, 
vapors,  or  fumes  are  vented  from  the 
waste  management  unit  through  the 
closed-vent  system  to  the  control 
ilevice. 

(3)  The  owner  or  operator  using  a 
tarbon  adsorption  system  to  comply 
with  paragraph  (c)(i)  of  this  section 
shall  operate  and  maintain  the  control 
device  in  accordance  with  the  following 
requirements: 

|i)  Following  the  initial  startup  of  the 
control  device,  all  activated  carbon  in 
the  control  device  shall  be  replaced 
with  fresh  carbon  on  a  regular  basis  in 
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that  is  used  for  organic  adsorption, 
organic  desorption  or  carbon 
regeneration,  organic  recovery,  and 
carbon  disjxisal. 

(6)  If  the  owner  ox  operator  and  the 
Regional  Administrator  do  not  agree  on 
a  dem<»nstration  of  control  device 
performance  using  a  design  analysis 
then  the  disagreement  shall  be  resolved 
using  the  results  of  a  performance  test 
performed  by  the  owner  or  operator  in 
accordance  with  the  requirements  of 
paragrqjh  (c)(5)(iii)  of  this  section.  The 
Regional  Administrator  may  choose  to 
have  an  authorized  representative 
obser\e  the  performance  test. 

$  2&4.1088    Inspection  and  monrtoring 
requirements. 

(a)  This  section  applies  to  an  owner 
or  operator  using  air  emission  controls 
in  acconlance  with  the  requirements  of 
§264.1084  throu^  §264.1087  of  this 
subpart. 

(b)  Each  cover  used  in  accordance 
with  requirements  of  §  264.1084  through 
§  264.1086  of  this  subpart  shall  be 
visually  inspected  and  monitored  for 
detectable  organic  emissions  by  the 
owner  or  operator  using  the  procedure 
specified  in  40  CFR  265.1089(0(1) 
through  (fK7)  except  as  follows: 

(1)  An  oxvner  or  operator  is  exempted 
from  performing  the  cover  inspection 
and  monitoring  requirements  specified 
in  40  CFR  265.1089(f)(1)  through  (f)(7) 
for  the  following  tank  covers: 

(i)  A  tank  internal  floating  roof  that  i«, 
inspected  and  monitored  in  accordance 
vrith  the  requirements  of  §  264.1091  of 
this  subpart:  or 

(ii)  A  tank  external  floating  roof  that 
is  inspected  and  monitored  in 
accordance  with  the  requirements  trf 
§  264.1091  of  this  subpart. 

(2)  If  a  tarjk  is  buried  partially  ot 
entirely  underground,  an  mvner  or 
operator  is  required  to  perform  the  cover 
inspection  and  monitoring  requirements 
specified  in  40  CFR  265.1089(f)(1) 
through  (f)(7)  only  for  those  portions  of 
the  tank  cover  and  those  connections  to 
the  tank  cover  or  tank  body  (e.g.  fill 
ports,  access  hatches,  gauge  wells,  etc.) 
that  extend  to  or  above  the  ground 
surfece  and  can  be  opened  to  the 
atmosphere. 

(3)  An  owner  or  operator  is  exempted 
from  performing  the  cover  inspection 
and  monitoring  requirements  specified 
in  40  CFR  265.1089(f)(1)  through  (f)f7) 
for  a  container  that  meets  all 
requirements  specified  in  either 
§264.1086(bKl)(ii)or 

§  264.1086(b)(l)(iii)  of  this  subpart. 

(4)  An  owner  or  operator  is  exempte»l 
from  performing  the  cover  inspection 
and  monitoring  requirements  specified 
in  40  CFR  265.1089(0(1)  through  11%7) 
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for  an  enclosure  used  to  control  air 
emissions  from  containers  in 
accordance  with  the  requirements  of  ~ 
§  264.1086(b)(2)  of  this  subpart. 

(c)  Each  closed-vent  system  used  in 
accordance  with  the  requirements  of 
§  264.1087  shall  be  inspected  and 
monitored  by  the  owner  or  operator  in 
accordance  with  the  procedure  specified 
in§264.1033(k). 

(dj  Each  control  device  used  in 
accordance  with  the  requirements  of 
§  264.1087  of  this  subpart  shall  be 
inspected  and  monitored  by  the  owner 
or  operator  in  accordance  with  the 
procedures  specified  in  §  264.1033(0 
and§264.1033(i). 

(e)  The  owner  or  operator  shall 
develop  and  implement  a  written  plan 
and  schedule  to  p>erform  all  inspection 
and  monitoring  requirements  of  this 
section.  The  owner  or  operator  shall 
incorporate  this  plan  and  schedule  into 
the  facility  inspection  plan  required 
under  §264.15. 

§  264.1 089    Recordkeeping  requirements. 

(a)  Each  owner  or  operator  of  a  facility 
subject  to  requirements  in  this  subpart 
shall  record  and  maintain  the  following 
information  as  applicable: 

(1)  Documentation  for  each  cover 
installed  on  a  tank  in  accordance  with 
the  requirements  of  §  264.1084(b)(2)  or 
§  264.1084(b)(3)  of  this  subpart  that 
includes  information  prepared  by  the 
owner  or  operator  or  provided  by  the 
cover  manufacturer  or  vendor 
describing  the  cover  design,  and 
certification  by  the  owner  or  operator 
that  the  cover  meets  the  applicable 
design  specifications  as  listed  in  40  CFR 
265.1091(c). 

(2)  Documentation  for  each  floating 
membrane  cover  installed  on  a  surface 
impoundment  in  accordance  with  the 
requirements  of  §  264.1085(c)  of  this 
subpart  that  includes  information 
prepared  by  the  owner  or  operator  or 
provided  by  the  cover  manufacturer  or 
vendor  describing  the  cover  design,  and 
certification  by  the  owner  or  operator 
that  the  cover  meets  the  specifications 
listed  in  40  CFR  265.1086(e). 

(3)  Documentation  for  each  enclosure 
used  to  control  air  emissions  from 
containers  in  accordance  with4he 
requirements  of  §  264.1086(b)(2)(0  of 
this  subpart  that  includes  information 
prepared  by  the  owner  or  operator  or 
provided  by  the  manufactiu^r  or  vendor 
describing  the  enclosure  design,  and 
certification  by  the  owner  or  operator 
that  the  enclosure  meets  the 
specifications  listed  in 
§264.1086(b)(2)(ii)  of  this  subpart. 

(4)  Documentation  for  each  closed- 
vent  system  and  control  device  installed 


in  accordance  with  the  requirements  of 
§  264.1087  of  this  subpart  that  includes: 

(i)  Clertification  that  is  signed  and 
dated  by  the  owner  or  operator  stating 
that  the  control  device  is  designed  to 
operate  at  the  performance  level 
doctunented  by  a  design  analysis  as 
specified  in  paragraph  (a)(4)(ii)  of  this 
section  or  by  performance  tests  as 
specified  in  paragraph  (a)(4)(iii)  of  this 
section  when  the  tank,  surface 
impoimdment,  or  container  is  or  would 
be  operating  at  capacity  or  the  highest 
level  reasonably  expected  to  occur. 

(ii)  If  a  design  analysis  is  used,  then 
design  documentation  as  specified  in 
§  264.1035(b)(4).  The  documentation 
shall  include  information  prepared  by 
the  owner  or  operator  or  provided  by 
the  control  device  manufactiirer  or 
vendor  that  describes  the  control  device 
design  in  accordance  with 
§  264.1035(b)(4)(iii)  and  certification  by 
the  owner  or  operator  that  the  control 
equipment  meets  the  applicable 
specifications. 

(iii)  If  performance  tests  are  used, 
then  a  performance  test  plan  as 
specified  in  §  264.1035(b)(3)  and  all  test 
results. 

(iv)  Information  as  required  by 
§  264.1035(c)(1)  and  (c)(2). 

(5)  Records  for  all  Method  27  tests 
performed  by  the  owner  or  operator  for 
each  container  used  to  meet  the 
requirements  of  §  264.1086(b)(l)(iii)  of 
this  subpart. 

(6)  Records  for  all  visual  inspections 
conducted  in  accordance  with  the 
requirements  of  §  264.1088  of  this 
subpart. 

(7)  Records  for  all  monitoring  for 
detectable  organic  emissions  conducted 
in  accordance  with  the  requirements  of 
§264.1088  of  this  subpart. 

(8)  Records  of  the  date  of  each  attempt 
to  repair  a  leak,  repair  methods  applied, 
and  the  date  of  successful  repair. 

(9)  Records  for  all  continuous 
monitoring  conducted  in  accordance 
with  the  requirements  of  §  264.1088  of 
this  subpart. 

(10)  Records  of  the  management  of 
carbon  removed  from  a  carbon 
adsorption  system  conducted  in 
accordance  with  §  264.1087(c)(3)(ii)  of 
this  subpart. 

(11)  Records  for  all  inspections  of 
each  cover  installed  on  a  tank  in 
accordance  with  the  requirements  of 
§  264.1084(b)(2)  or  §  264.1084(b)(3)  of 
this  subpart  that  includes  information  as 
listed  in  40  CFR  265.1091(c). 

(b)  An  owner  or  operator  electing  to 
use  air  emission  controls  for  a  tank  in 
accordance  with  the  conditions 
specified  in  §  264.1084(c)  of  this  subpart 
shall  record  the  following  information: 


(1)  Date  and  time  each  waste  sample 
is  collected  for  direct  measurement  of 
maximum  organic  vapor  pressure  in 
accordance  with  §  264.1083(c)  of  this 
subpart. 

(2)  Results  of  each  determination  of 
the  maximum  organic  vapor  pressure  of 
the  waste  in  a  tank  performed  in 
accordance  with  §  264.1083(c)  of  this 
subpart. 

(3)  Records  specifying  the  tank 
dimensions  and  design  capacity. 

(c)  An  owner  or  operator  electing  to 
use  air  emission  controls  for  a  tank  in 
accordance  with  the  requirements  of 
§  264.1091  of  this  subpart  shall  record 
the  information  required  by 

§  264.1091(c)  of  thi's  subpart. 

(d)  An  ownf  r  or  operator  electing  not 
to  use  air  emission  controls  for  a 
particular  tank,  surface  impoundment, 
or  container  subject  to  this  subpart  in 
accordance  with  the  conditions 
specified  in  §  264.1082(c)  of  this  subpart 
shall  record  the  information  used  by  the 
owner  or  operator  for  each  waste 
determination  (e.g.,  test  results, 
measurements,  calculations,  and  other 
documentation)  in  the  facility  operating 
log.  If  analysis  results  for  waste  samples 
are  used  for  the  vvaste  determination, 
then  the  owner  or  operator  shall  record 
the  date,  time,  and  location  that  each 
waste  sample  is  collected  in  accordance 
with  applicable  requirements  of 
§264.1083  of  this  subpart. 

(e)  An  owner  or  operator  electing  to 
comply  with  requirements  in 
accordance  with  §  264.1082(c)(2)(v)  or 
§264.1082(c)(2)(vi)  of-this  subpart  shall 
record  the  identification  number  for  the 
incinerator,  boiler,  or  industrial  furnace 
in  which  the  hazardous  waste  is  treated. 

(0  An  owner  or  operator  designating 
a  cover  as  unsafe  to  inspect  and  monitor 
pursuant  to  40  CFR  265.1089(0(5)  or 
difficult  to  inspect  and  monitor 
pursuant  to  40  CFR  265.1089(0(6)  shall 
record  in  a  log  that  is  kept  in  the  facility 
operating  record  the  following 
information: 

(1)  A  list  of  identification  numbers  for 
tanks  with  covers  that  are  designated  as 
unsafe  to  inspect  and  monitor  in 
accordance  with  the  requirements  of  40 
CFR  265.1089(0(5),  an  explanation  for 
each  cover  stating  why  the  cover  is 
unsafe  to  inspect  and  monitor,  and  the 
plan  and  schedule  for  inspecting  and 
monitoring  each  cover. 

(2)  A  list  of  identification  numbers  for 
tanks  with  covers  that  are  designated  as 
difficult  to  inspect  and  monitor  in 
accordance  with  the  requirements  of  40 
era  265.1089(0(6),  an  explanation  for 
each  cover  stating  why  the  cover  is 
difficult  to  inspect  and  monitor,  and  the 
plan  and  schedule  for  inspecting  and 
monitoring  each  cover. 
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(a)  tfaRivgb  (Q  of  this  *0oban  except  «s 
requirad  in  fmragnfihs  (aXl)  tfanra^ 
(aN^)  of  this  sectiaa  thaU  be  maiotained 

in  the  operating  record  for  a  minimtun 
of  3  yean.  Ail  tecords  required  by 
pvagraphs  (a)(1)  through  (a)(4)  of  this 
section  shall  be  maintained  in  the 
operating  record  until  the  air  emission 
control  equipment  is  replaced  or 
otherwise  no  longer  in  service. 

(h)  The  owner  or  operator  of  a  £Kaiitj 
that  is  subject  to  this  subpart  and  to  the 
control  device  st^idards  in  40  CFR  part 
60.  subpart  W  or  4G  CFR  part  61, 
subpart  V  may  elect  to  demonstrate 
compliance  with  the  applicaUe  sections 
of  this  subpart  by  documentation  either 
pursuant  to  this  subpart,  or  pursuant  to 
the  provisions  of  40  CFR  part  60. 
subpart  W  or  40  CFR  jrart  61,  subpart 
V,  to  the  extent  that  the  documentation 
required  by  40  CFR  parts  60  or  61 
duplicates  the  documentation  required 
by  this  section. 

§264.1090    Raportiog  requirements. 

(a)  Each  owner  or  operator  managing 
hazardous  waste  in  a  tank,  surface 
impoundment,  or  container  exempted 
from  using  air  emission  controls  under 
the  provisions  of  $  264.1082(c)  shall 
report  to  the  Reigional  AdministrattH- 
eacb  occurrence  when  hazardous  waste 
is  placed  in  the  waste  management  unit 
.  in  noncompliance  with  the  conditions 
specified  in  §  264.1082(c)(1)  or  (c)(2)  of 
this  subpart,  as  applicable.  Examples  of 
such  occurrences  include  placing  in  the 
waste  management  unit  a  hazardous 
waste  having  an  average  VO 
concentration  equal  to  or  greater  than 
100  ppmw  at  the  point  of  waste 
origination;  or  placing  in  the  waste 
management  unit  a  treated  hazardous 
waste  which  fails  to  meet  the  applicable 
conditions  specified  in 
§  264.  lC32(c)(2)(i)  through  (cU2)(v)  of 
this  subpart.  The  owner  or  operator 
shall  submit  a  writtMi  repkort  within  15 
calendar  days  of  the  time  that  the  owner 
or  operator  becomes  aware  of  the 
wxairrence.  The  written  report  shall 
contain  the  EPA  idontificstion  number, 
facility  name  and  address,  a  description 
of  the  noncompliance  event  and  the 
cause,  the  dates  of  the  noncomplianc<> 
and  the  actions  taken  to  correct  the 
noncf»mplJance  and  prevent 
reoccurrence  of  the  noncompliance.  The 
report  shall  be  signed  and  dated  by  an 
authorized  representative  of  the  owner 
or  operator. 

(l>j  Each  owner  or  operator  using  air 
emission  controls  on  a  tank  in 
accordance  with  the  requirements 
§  264.1084(c)  of  this  subpart  shall  report 
to  the  Regional  Administrator  each 
octurrtjnce  wh«>n  hazarilou-s  waste  is 


/  Vol.  59.  Na  23    /  T^iesdaj.  Deces^ber  6.  1994  /  Rules  mi  RegMlatiaBs 


Federal  Register  /  Vol.  59,  No.  233  /  Tuesday.  December  6.  1994  /  Rules  and  Regulations     62935 


report 
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nonco: 
opera  ti 
§264.1 
operatei 


ia  the  tank  mi 

widi  die  conditions  specified  la* 
§  264.1iiB4(cj(l)  tiwn^  (cX4)  of  this 
subpartj  Tlie  owner  or  operator  shall 
submit  i  written  report  withia  15 
calendar  days  of  the  time  that  the  owner 
or  operator  becomes  aware  of  the 
ocraitreAoe.  The  written  report  shall 
contain  the  EPA  identificatitm  number, 
facility  i  lame  aad  address,  a  description 
of  the  noiu^ompHance  evesA  and  the 
cause,  the  dates  of  the  noncompliance, 
and  the  Actions  taken  to  oorrect  the 

Uance  and  prevent 

of  the  noncompliance.  The 
be  sidled  and  dated  by  an 

d  representative  of  the  owner 
or  operaitor. 

(cj  Each  owner  or  operator  usiqg  a 
control  levice  in  accordance  with  the 
requiref  leots  of  §  264.1087  of  this 
subpart  shall  submit  a  semiannual 
wriUen  report  to  the  Regional 
Adminiairator  excepted  as  provided  for 
in  para^ph  (d)  of  this  section.  The 
describe  each  occurrence 

le  previous  6-month  period 
trol  device  is  operated 

lusly  for  24  hours  or  longer  in 

liance  with  the  applicaUe 
values  defined  in 

5(c)(4)  or  when  a  flare  is 

with  visible  emissions  as 
definedlin  § 264.1033(d).  The  written 
report  s  lall  include  the  EPA 
identifi^  ation  number,  facihty  name  and 
address,  and  an  explanation  why  the 
control  levice  could  not  be  returned  to 
complia  ace  within  24  hours,  and 
actions  aken  to  correct  the 
noncom  iliance.  The  report  shall  be 
signed  t  nd  dated  by  an  authorized 
represei  tative  of  the  owner  or  oparalor. 

(d)  A  eport  to  the  Regional 
Admini  itrator  in  accordaiice  with  the 
requirei  lents  of  paragraph  (c)  of  this 
section  s  not  required  for  a  fc-month 
period  <  uring  which  all  control  devices 
subject  o  this  subpart  are  operated  by 
the  own  er  or  operator  such  that  during 
no  peril  d  of  24  hours  or  longer  did  a 
control  levice  operate  continuously  in 
noncom  }liance  with  the  applicable 
operatii  g  values  defined  in 
§  264. 1(  35(c)(4)  or  a  flare  operate  with 
visible  <  missions  as  defined  in 
§  264. 1(  33(d). 

§264.10  1    Altemathfe  control 
requiren  ents  for  tanks. 

(a)  Ti  is  section  applies  to  ouners and 
operate  s  of  tanks  electing  to  comply 
with  §2  54.1084(bM2)  or  §264. 1084(h)(3) 
uf  this  s  iibpart. 

(1 )  TI  e  owner  or  opfwalor  electing  to 
comply  with  §  254.1084(bU2)  of  this 
subpart  shall  d(»ign.  install,  operate, 
and  mapitain  a  fixed  roof  and  internal 
floatingjroof  that  meet  the  requirements 


specified  in  48  CFR  285.1«)91(aMlJ(ii 
through  (a)(l)tDa. 

{2}  The  owBer  or  operator  electaqg  to 
comply  with  §  264.1084(b)(3}  trfthis 
subpart  shall  design,  instaill.  operate 
and  maint^a  aa  external  floating  roof 
that  meets  the  requirements  specified  ia 
40  CFR  265.1091{a)(2KiJ  through 
(aH2)(iii). 

(b)  The  owner  or  operator  shaU 
inspect  and  monitor  the  control 
eqmpment  in  accordance  with  the 
following  requirements: 

(1)  For  a  tank  equipped  with  a  fixed 
roof  and  internal  floating  roof  in 
accordance  with  the  requirements  of 
paragraph  {a)(l)  of  this  section,  the 
owner  or  operator  shall  perform  the 
inspection  and  mcmitoring  requirements 
spadfied  m  40  CFR  265.1091(b)(ll. 

(2)  For  a  tank  equipped  with  an 
external  floating  roof  in  accordance  witli 
the  requirements  of  paragraph  (a)l2)  of 
this  section,  the  owner  or  operator  shall 
perform  the  inspection  and  monitorinj? 
requirements  specified  in  40  CFR 
265.1091(b)(2). 

(c)  The  owner  or  operator  shall  rw»ril 
the  followiiig  information  in  the 
operating  record  in  accordance  with  thv 
requirements  of  §  264.1089(a)(1)  and 
(a)(l  1 )  of  this  subpart: 

(1)  For  a  tank  equipped  with  a  fixed 
roof  and  internal  floating  roof  in 
accordance  with  the  requirements  of 
paragraph  |a)(l)  of  this  section,  the 
owner  or  operator  shall  record  the 
information  listed  in  40  CFR 
265.1091(c)(1). 

(2)  For  a  tank  equipped  with  an 
external  floating  roOf  in  accordance  with 
the  requirements  of  paragraph  (a)(1)  of 
this  section,  the  owner  or  operator  shall 
record  the  information  listed  in  40  C3-H 
265.1091(c)(2). 

PART  265— fNTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE.  AND 
DISPOSAL  FACILITIES 

21.  The  authority  citaticm  for  part  2*i.=! 
(xmtinues  to  read  as  follows: 

Authority:  42  tlS.C.  6«M)5,  691  2(h^,  fiSiM 
692.S.  and  6933. 

Subpart  A— General 

22.  S«^ction  265!l{b)  is  amended  ijy 
revising  the  first  sentence  to  read  as 
follows: 

$265.1    Purpose,  scope,  and  applicabiBty. 

•        »        «        »        « 

(b)  Except  as  provided  in 
§  265.1080(b).  the  standardsof  this  part, 
and  of  40  CFR  264.552  and  40  CFR 
264.553.  apply  to  owners  and  operators 
of  fadlUtes  that  treat,  store  or  dispose  of 


hazardous  waste  who  have  fully 
complied  with  the  requirements  for 
interim  status  under  section  3005(e)  of 
RCRA  and  §  270.10  of  this  chapter  until 
either  a  {>ermit  is  issued  under  section 
3005  of  RCRA  or  until  applicable  part 
265  closure  and  post-closure 
responsibihties  are  fulfilled,  and  to 
those  owners  and  operators  of  facihties 
in  existence  on  November  19, 1980  who 
have  failed  to  provide  timely 
notification  as  required  by  section 
3010(a)  of  RCRA  and/or  failed  to  file 
Part  A  of  the  permit  application  as 
required  by  40  CFR  270.10  (e)  and 
(g).  •  *  * 


Subpart  B— General  Facility  Standards 
"^  §265.13    [Amended] 

23.  hi  §  265.13,  paragraph  (b)(6)  is 
amended  by  adding  "265.1084,"  after 
the  phrase  "as  specified  in  §§  265.200, 

265.225.  265.252.  265.273.  265.314. 
265.341.  265.375.  265.402.  265.1034(d). 
265.1063(d).". 

24.  In  §265.13.  paragraph  (b)(8)  is 
added  to  read  as  foftbws: 

§266.13    General  waste  analysis. 

•  •        •        «        « 

(b)*  •* 

(8)  For  owners  and  operators  seeking 
an  exemption  to  the  air  emission 
standards  of  Subpart  CC  of  this  part  in 
accordance  %vith  §  265.1083— 

(i)  The  procedures  and  schedules  for 
waste  sampling  and  analysis,  and  the 
analysis  of  test  data  to  verify  the 
exemption. 

(ii)  Each  generator's  notice  and 
certification  of  the  volatile  organic 
concentration  in  the  waste  if  the  waste 
is  received  from  offsite. 

•  •        *        •        • 

§265.15   (Amended] 

25.  In  §265.15.  paragraph  (b)(4)  is 
amended  by  removing  the  word  "and" 
after  the  phrase  "frequencies  called  for 
in  §§265.174,  265.193,  265.195. 

265.226.  265.260,  265.278,  265.304. 
265.347,  265.377,  265.403,  265.1033, 
265.1052.  265.1053,"  and  addmg 
"265.1.089.  and  265.1091(b)."  after 
"265.1058.". 

Subpart  E— Manifest  System, 
Recordkeaping,  and  R^rting 

26.  Section  265.73  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(6)  to 
read  as  follows: 

§265.73    Operatins  record. 

•  •        •        •        • 

(b)  •  *  • 

(3)  Records  and  results  of  waste 
analysis,  waste  determinations,  and  trial 


tests  performed  as  specified  in 
§§  265.13.  265.200.  26l5.225.  265.252. 
265.273.  265.314.  265.341.  265.375. 
265.402.  265.1034.  265.1063.  265.1084. 
268.4(a).  and  268.7  of  this  chapter. 

*  •         •         •         * 

(6)  Monitoring,  testing  or  analytical 
data  when  required  by  §§  265.19. 
265.90.  265.94.  265.191.  265.193. 
265.195.  265.222,  265.223.  265.226. 
265.255.  265.259.  265.260,  265.276. 
265.278.  265.280(d)(1).  265.302  through 
265.304.  265.347.  265.377,  265.1034(c) 
through  265.1034(f).  265.1035. 
265.1063(d)  through  265.1063(i). 
265.1064.  265.1089.  265.1090.  and 
265.1091. 

*  •»••• 

27.  Section  265.77  is  amended  bv 
revising  paragraph  (d)  to  read  as 
follows: 

§  265.77    Additional  reports. 

*  *         •         *         « 

(d)  As  otherwise  required  by  Subparts 
AA .  BB.  and  CC  of  this  part . 

Subpart  i— Use  and  Management  of 
Containers 

28.  Section  265.178  is  added  to  read 
as  follows: 

§265.178    Air  emission  standards. 

The  owner  or  operator  shall  manage 
all  hazardous  waste  placed  in  a 
container  in  accordance  with  the 
requirements  of  subpart  CC  of  this  part. 

Subpart  J— Tank  Systems 

29.  SecUon  265.202  is  added  to  read 
as  follows; 

§  265.202    Air  emission  standards 

The  owner  or  operator  shall  manage 
all  hazardous  waste  placed  in  a  tank  in 
accordance  with  the  requirements  of 
subparts  AA.  BB,  and  CC  of  this  part. 

Subpart  K— Surface  Impoundments 

30.  Section  265.231  is  added  to  read 
as  follows: 

§  265.231    Air  emission  standards. 

The  owner  or  operator  shall  manage 
all  hazardous  waste  placed  in  a  surface 
impoundment  in  accordance  with  the 
requirements  of  subpart  CC  of  this  part. 

Subpart  AA— Air  Emission  Standards 
for  Process  Vents 

31.  Section  265.1033  is  amended  by 
revising  paragraph  (j)(2)  and  adding 
paragraph  <1)  to  read  as  follows: 

§265.1033    Stan^wds:  Cloaetf-vwit 
systems  and  contool  devices. 

•        •        •        •        * 

())••• 


(2)  Closed-vent  systems  shall  be 
monitored  to  determine  compliance 
with  this  section  during  the  initial  leak 
detection  monitoring,  which  shall  be 
conducted  by  the  date  that  the  facility 
becomes  subject  to  the  provisicms  of  this 
section,  annually,  and  at  other  times  as 
requested  by  the  Regional 
Administrator.  For  the  annual  leak 
detection  monitoring  after  the  initial 
leak  detection  monitoring,  the  ownw  or 
operator  is  not  required  to  monitor  those 
closed-vent  system  components  which 
continuously  operate  in  vacuum  ser\'ice 
or  those  closed-vent  system  joints, 
seams,  or  other  connections  that  are 
permanently  or  semi-permanentlv 
sealed  (e.g..  a  welded  joint  between  two 
sections  of  metal  pipe  or  a  bolted  and 
gasket ed  pipe  flange). 
«         »         •         «         • 

(1)  The  owner  or  operator  using  a 
carbon  adsorption  system  shall 
document  that  all  carbon  removed  from 
the  control  device  is  managed  in  one  of 
the  following  maimers: 

(1)  Regenerated  or  reactivated  in  a 
thermal  treatment  unit  that  is  permitted 
under  subpart  X  of  40  CFR  part  264  or 
subpart  P  of  this  part; 

(2)  Incinerated  oy  a  process  that  is 
permitted  under  subpart  O  of  40  CFR 
part  264  or  subpart  O  of  this  part;  or 

(3)  Burned  in  a  boiler  or  industrial 
furnace  that  is  permitted  under  subpart 
H  of  part  266  of  this  chapter. 

32.  hi  40  CFR  part  265.  subpart  CC  is 
added  to  read  as  follows; 

Subpart  CC— Air  Emission  Standards  for 
Tanks.  Surface  Impoundments,  and 

Containers 

ocC. 

265.1080  Applicability. 

263.1081  Definitions. 

265.1082  Schedule  for  implementation  of 
air  emission  standards. 

265.1083  Standards:  General. 

265.1084  Waste  determination  procedures. 

265.1085  Standards:  Tanks. 

265.1086  Standards:  Surface 
impoundments. 

265.1087  Standards:  Containers. 

265. 1088  Standards:  Closed-vent  systems 
and  control  devices. 

265.1089  Inspection  and  monitoring 
requirements. 

263.1090  Recordkeeping  requirements. 

265.1091  Alternative  tank  emission  control 
requirements. 

Subpart  CC— Air  Emission  Standards 
for  Tanks,  Surface  Impoundments,  and 
Containers 

§265.1080    Applicability. 

(a)  The  requirements  of  this  subpart 
apply  to  own«s  and  operators  of  all 
facilities  that  treat,  store,  or  dispose  of 
hazardous  waste  in  tanks,  surface 
impoundments,  or  containers  subject  to 
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either  subparts  I,  J,  or  K  of  this  part 
except  as  §  265.1  and  paragraph  (b)  of 
this  section  provide  otherwise. 

(b)  The  requirements  of  this  subpart 
do  not  apply  to  the  following  waste 
management  units  at  the  facility: 

(1)  A  waste  management  unit  that 
holds  hazardous  waste  placed  in  the 
unit  before  June  5, 1995,  and  in  which 
no  hazardous  waste  is  added  to  the  unit 
on  or  after  Jime  5,  1995. 

(2)  A  container  that  has  a  design 
capacity  less  than  or  equal  to  0.1  m^. 

(3)  A  tank  in  which  an  owner  or 
operator  has  stopped  adding  hazardous 
waste  and  the  owner  or  operator  has 
begun  implementing  or  completed 
closure  pursuant  to  an  approved  closure 
plan. 

(4)  A  surface  impoundment  in  which 
an  owner  or  operator  has  stopped 
adding  hazardous  waste  (except  to 
implement  an  approved  closure  plan) 
and  the  owner  or  operator  has  b^un 
implementing  or  completed  closure 
pursuant  to  an  approved  closure  plan. 

(5)  A  waste  management  unit  that  is 
used  solely  for  on-site  treatment  or 
storage  of  hazardous  waste  that  is 
generated  as  the  result  of  implementing 
remedial  activities  required  under  the 
RCRA  corrective  action  authorities  of 
3004(u),  3004(v)  or  3008(h).  CERCLA 
authorities,  or  similar  Federal  or  State 
authorities. 

(6)  A  waste  management  unit  that  is  - 
used  solely  for  the  management  of 
radioactive  mixed  waste  in  accordance 
with  all  appUcable  regulations  under 
the  authority  of  the  Atomic  Energy  Act 
and  the  Nuclear  Waste  Policy  Act. 

(c)  For  the  owner  and  operator  of  a 
facility  subject  to  this  subpart  who  has 
received  a  final  permit  imder  RCRA 
section  3005  prior  to  June  5, 1995,  the 
following  requirements  apply: 

(1)  The  requirements  of  40  CFR  part 
264,  subpart  CC  shall  be  incorporated 
into  the  permit  when  the  permit  is 
reissued  in  accordance  with  the 
requirements  of  40  CFR  124.15  or 
reviewed  in  accordance  with  the 
requirements  of  40  CFR  270.50(d). 

(2)  Until  the  date  when  the  permit  is 
reissued  in  accordance  with  the 
requirements  of  40  CFR  124.15  or 
reviewed  in  accordance  with  the 
requirements  of  40  CFR  270.50(d),  the 
owner  and  operator  is  subject  to  the 
requirements  of  this  subpart. 

$265.1081    Definitions. 

As  used  in  this  subpart,  all  terms  not 
defined  herein  shall  have  the  meaning 
given  to  them  in  the  Act  and  parts  260 
through  266  of  this  chapter. 

Average  volatile  organic 
concentration  or  average  VO 
concentration  means  the  mass-weighted 


average  volatile  organic  concentration  of 
a  hazar(  ous  waste  as  determined  in 
accorda  ice  with  the  requirements  of 
§265.1(  84  of  this  subpart. 

Covet  means  a  device  or  system 
which  i  >  placed  on  or  over  a  hazardous 
waste  SI  ich  that  the  entire  hazardous 
waste  SI  Lrface  area  is  enclosed  and 
sealed  t )  reduce  air  emissions  to  the 
atmosp  lere.  A  cover  may  have  openings 
such  as  access  hatches,  sampling  ports, 
and  gau  je  wells  that  are  necessary  for 
operati<  n,  inspection,  maintenance,  or 
repair  o  '  the  imit  on  which  the  cover  is 
installed  provided  that  each  opening  is 
closed  ^nd  sealed  when  not  in  use. 
Examples  of  covers  include  a  fixed  roof 
installed  on  a  tank,  a  floating  membrane 
cover  ir  stalled  on  a  surface 
impoun  dment,  a  lid  installed  on  a 
drum,  a  id  an  enclosure  in  which  an 
open  CO  ntainer  is  placed  during  waste 
treatrae  it. 

Exter  wl  floating  roo/ means  a 
pontooi  or  double-deck  type  floating 
roof  tha :  rests  on  the  siuface  of  a 
hazardc  us  waste  being  managed  in  a 
tank  thi  t  has  no  fixed  roof. 

Fixec  roof  means  a  rigid  cover  that  is 
installe  I  in  a  stationary  position  so  that 
it  does  1  ot  move  with  fluctuations  in 
the  lev€   of  the  hazardous  waste  placed 
in  a  tan :. 

Float  ng  membrane  cover  means  a 
cover  c(  insisting  of  a  synthetic  flexible 
membn  ne  material  that  rests  upon  and 
is  supp<  trted  by  the  hazardous  waste 
being  m  anaged  in  a  surface 
impoun  dment. 

Float  ng  roof  means  a  pontoon-type  or 
double-  ieck  type  cover  that  rests  upon 
and  is  supported  by  the  hazardous 
waste  being  managed  in  a  tank,  and  is 
equipp<  d  with  a  closure  seal  or  seals  to 
close  th  3  space  between  the  cover  edge 
and  the  tank  wall. 

Inten  al  floating  roof  means  a  floating 
roof  tha  t  rests  or  floats  on  the  surface 
(but  nol  necessarily  in  complete  contact 
with  it)  of  a  hazardous  waste  being 
manage  i  in  a  tank  that  has  a  fixed  roof 

Liqui  i-mounted  seal  means  a  foam  or 
liquid-f  lied  primary  seal  mounted  in 
contact  with  the  hazardous  waste 
betweei  the  tank  wall  and  the  floating 
roof  coi  tinuously  around  the 
circum  jrence  of  the  tank. 

Maxi,  num  organic  vapor  pressure 
means  1  le  equilibrium  partial  pressure 
exerted  by  the  hazardous  waste 
contain  id  in  a  tank  determined  at  the 
temper!  tare  equal  to  either:  (1)  the  local 
maximi  m  monthly  average  temperature 
as  repoi  ted  by  the  National  Weather 
Service  when  the  hazardous  waste  is 
stored  c  r  treated  at  ambient 
temperature;  or  (2)  the  highest  calendar- 
month  Average  temperature  of  the 
hazardc  us  waste  when  the  hazardous 


UMI 


waste  is  stored  at  temperatures  above 
the  ambient  temperature  or  when  the 
hazardous  waste  is  stored  or  treated  at 
temperatiu^s  below  the  ambient 
temperature. 

No  detectable  organic  emissions 
means  no  escape  of  organics  from  a 
device  or  system  to  the  atmosphere  as 
determined  by  an  instrument  reading 
less  than  500  parts  per  million  by 
volume  (ppmv)  above  the  background 
level  at  each  joint,  fitting,  and  seal  when 
measured  in  accordance  with  the 
requirements  of  Method  21  in  40  CFR 
part  60,  appendix  A,  and  by  no  visible  * 
openings  or  defects  in  the  device  or 
system  such  as  rips,  tears,  or  gaps. 

Point  of  waste  origination  means  as 
follows: 

(1)  When  the  facility  owrner  or 
operator  is  the  generator  of  the 
hazardous  waste,  the  point  of  waste 
origination  means  the  point  where  a 
solid  waste  produced  by  a  system, 
process,  or  waste  management  unit  is 
determined  to  be  a  hazardous  waste  as 
defined  in  40  CFR  part  261. 

[Note:  In  this  case,  this  term  is  being  used 
in  a  manner  similar  to  the  use  of  the  term 
"point  of  generation"  in  air  standards 
established  for  waste  management  operations 
under  authority  of  the  Qean  Air  Act  in  40 
CFR  parts  60, 61,  and  63). 

(2)  When  the  facility  owner  .and 
operator  are  not  the  generator  of  the 
hazardous  waste,  point  of  waste 
origination  means  the  point  where  the 
owner  or  operator  accepts  delivery  or 
takes  possession  of  the  hazardous  waste. 

Point  of  waste  treatment  means  the 
point  where  a  hazardous  waste  exits  a 
waste  management  unit  used  to  destroy, 
degrade,  or  remove  organics  in  the 
hazardous  waste. 

Vapor-mounted  seal  means  a  foam- 
filled  primary  seal  mounted 
continuously  around  the  circumference 
of  the  tank  so  that  there  is  an  annular 
vapor  space  underneath  the  seal.  The 
armular  vapor  space  is  bounded  by  the 
bottom  of  the  primary  seal,  the  tank 
wall,  the  hazardous  waste  surface,  and 
the  floating  roof. 

Volatile  organic  concentration  or  VO 
concentration  means  the  fraction  by 
weight  of  organic  compounds  in  a 
hazardous  waste  expressed  in  terms  of 
parts  per  million  (ppmw)  as  determined 
by  direct  measiuement  using  Method 
25D  or  by  knowledge  of  the  waste  in 
accordance  with  the  requirements  of 
§  265.1084  of  this  subpart. 

Waste  determination  means 
performing  all  applicable  procedures  in 
accordance  with  the  requirements  of 
§  265.1084  of  this  subpart  to  determine 
whether  a  hazardous  waste  meets 
standards  sj)ecified  in  this  subpart. 
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Examples  of  a  waste  determination 
include  performing  the  procedures  in 
accordance  with  the  requirements  of 
§  265.1084  of  this  subpart  to  determine 
the  average  VO  concentration  of  a 
hazardous  waste  at  the  point  of  waste 
origination;  the  average  VO 
concentration  of  a  hazardous  waste  at 
the  point  of  waste  treatment  and 
comparing  the  results  to  the  exit 
concentration  limit  specified  for  the 
process  used  to  treat  the  hazardous 
waste;  determining  the  organic 
reduction  efficiency  and  Ae  organic 
biodegradation  efficiency  for  a 
biological  process  used  to  treat  a 
hazardous  waste  and  comparing  the 
results  to  the  appUcable  standards;  or 
the  maximum  volatile  organic  vapor 
pressure  for  a  hazardous  waste  in  a  tank 
and  comparing  the  results  to  the 
applicable  standards. 

Waste  stabilization  process  means  any 
physical  or  chemical  process  used  to 
either  reduce  the  mobility  of  hazardous 
constituents  in  a  hazardous  waste  or 
eliminate  free  liquids  as  determined  by 
Test  Method  9095  (Paint  Filter  Liquids 
Test)  in  "Test  Methods  for  Evaluating 
Solid  Waste.  Physical/Chemical 
Methods,"  EPA  PubUcation  No.  SW- 
846.  Third  Edition,  September  1986.  as 
amended  by  Update  I.  November  15, 
1992  (incorporated  by  reference — refer 
to  §260.11  of  this  chapter).  A  waste 
stabilization  process  includes  mixing 
the  hazardous  waste  with  binders  or 
other  materials,  and  curing  the  resulting 
hazardous  waste  and  binder  mixture. 
Other  synonymous  terms  used  to  refer 
to  this  propess  are  "waste  fixation"  or 
"waste  solidification." 

§  265.1082    Schedule  for  implementation  of 
air  emission  standards. 

(a)  Owners  or  operators  of  facilities 
existing  on  Jime  5. 1995,  and  subject  to 
subparts  I,  J,  and  K  of  this  part  shall 
meet  the  following  requirements: 

(1)  Install  and  begin  operation  of  all 
control  equipment  required  by  this 

.  subpart  by  June  5. 1995.  except  as 
provided  for  in  paragraph  (a)(2)  of  this 
section. 

(2)  When  control  equipment  required 
by  this  subpart  cannot  be  installed  and 
in  operation  by  June  5, 1995.  the  owner 
or  operator  shall: 

(i)  Install  and  begin  operation  of  the 
control  equipment  as  soon  as  possible 
but  no  later  than  December  8. 1997.   ^ 

(ii)  Prepare  an  implementation 
schedule  that  includes  the  following 
information:  specific  calendar  dates  for 
award  of  contracts  or  issuance  of 
purchase  orders  for  the  control 
equipment,  initiation  of  on-site 
installation  of  the  control  equipment, 
completion  of  the  control  equipment 


installation,  and  performance  of  any 
testing  to  demonstrate  that  the  installed 
equipment  meets  the  applicable 
standards  of  this  subpart. 

(iii)  For  facilities  subject  to  the 
recordkeeping  requirements  of  §  265.73 
of  this  part,  the  owner  or  operator  shall 
enter  the  implementation  schedule 
specified  in  paragraph  (a)(2)(ii)  of  this 
section  in  the  operating  record  no  later 
than  June  5, 1995. 

(iv)  For  facilities  not  subject  to 
§  265.73  of  this  part,  the  owner  or 
operator  shall  enter  the  implementation 
schedule  specified  in  paragraph  (a)(2)(ii) 
of  this  section  in  a  permanent,  readily 
available  file  located  at  the  facility  no 
later  than  June  5. 1995. 

(b)  Owners  or  operators  of  facilities  in 
existence  on  the  effective  date  of 
statutory  or  regulatory  amendments 
under  the  Act  that  render  the  facility 
subject  to  subparts  I,  J,  or  K  of  this  part 
shall  meet  the  following  requirements: 

(1)  Install  and  begin  operation  of  all 
control  equipment  required  by  this 
subpart  by  the  effective  date  of  the 
amendment  except  as  provided  for  in 
paragraph  (b)(2)  of  this  section. 

(2)  When  control  equipment  required  • 
by  this  subpart  cannot  be  installed  and 
begin  operation  by  the  effective  date  of 
the  amendment,  the  owner  or  operator 
shall: 

(i)  Install  and  operate  the  control 
equipment  as  soon  as  possible  but  no 
later  than  30  months  after  the  effective 
date  of  the  amendment. 

(ii)  For  facilities  subject  to  the 
recordkeeping  requirements  of  §  265.73, 
enter  and  maintain  the  implementation 
schedule  specified  in  paragraph  (a)(2)(ii) 
of  this  section  in  the  operating  record  no 
later  than  the  effective  date  of  the 
amendment,  or 

(iii)  For  facilities  not  subject  to 
§  265.73,  the  owner  or  operator  shall 
enter  and  maintain  the  implementation 
schedule  specified  in  paragraph  (a)(2)(ii) 
of  this  section  in  a  permanent,  readily 
available  file  located  at  the  feciUty  site 
no  later  than  the  effective  date  of  the 
amendment. 

(c)  The  Regional  Administrator  may 
elect  to  extend  the  implementation  date 
for  control  equipment  at  a  fiacility,  on  a 
case  by  case  basis,  to  a  date  later  than 
December  8, 1997,  w^hen  special 
circumstances  that  are  beyond  the 
facility  owner's  or  operator's  control 
delay  installation  or  operation  of  control 
equipment  and  the  owner  or  operator 
has  made  all  reasonable  and  prudent 
attempts  to  comply  with  the 
requirements  of  this  subpart. 

$265.1063    Standanls:  GwwfaL 

(a)  This  section  applies  to  the 
management  of  hazardous  waste  in 


tanks,  surface  impoundments,  and 
containers  subject  to  this  subpart. 

(b)  The  owner  or  operator  shall 
control  air  emissions  from  each  waste 
management  unit  in  accordance  with 
standards  specified  in  §  265.1085 
through  §  265.1088  of  this  subpart,  as 
applicable  to  the  waste  management 
unit,  except  as  provided  for  in 
paragraph  (c)  of  this  section. 

(c)  A  waste  management  xmit  is 
exempted  from  standards  specified  in 
§  265.1085  through  §  265.1088  of  this 
subpart  provided  that  all  hazardous 
waste  placed  in  the  waste  management 
unit  is  determined  by  the  owner  or 
operator  to  meet  either  of  the  following 
conditions: 

(1)  The  average  VO  concentration  of 
the  hazardous  waste  at  the  j>oint  of 
waste  origination  is  less  than  100  parts 
per  million  by  weight  (ppmw).  The 
average  VO  concentration  shall  be 
determined  by  the  procedures  specified 
in  §  265.1084(a)  of  this  subpart. 

(2)  The  organic  content  of  the 
hazardous  waste  has  been  reduced  by  an 
organic  destruction  or  removal  process 
that  achieves  any  one  of  the  following 
conditions: 

(i)  A  process  that  removes  or  destroys 
the  organics  contained  in  the  hazardous 
waste  to  a  level  such  that  the  average 
VO  concentration  of  the  hazardous 
waste  at  the  point  of  waste  treatment  is 
less  than  the  exit  concentration  limit 
(C)  estabUshed  for  the  process.  The 
average  VO  concentration  of  the 
hazardous  waste  at  the  point  of  waste 
treatment  and  the  exit  concentration 
limit  for  the  process  shall  be  determined 
using  the  procedures  specified  in 
§  265.1084(b)  of  this  subpart. 

(ii)  A  process  that  removes  or  destroys 
the  organics  contained  in  the  hazardous 
waste  to  a  level  such  that  the  organic 
reduction  efficiency  (R)  for  the  process 
is  equal  to  or  greater  than  95  percent, 
and  the  average  VO  concentration  of  the 
hazardous  waste  at  the  point  of  waste 
treatment  is  less  than  50  ppmw.  The 
organic  reduction  efficiency  for  the 
process  and  the  average  VO 
concentration  of  the  hazardous  waste  at 
the  point  of  waste  treatment  shall  be 
determined  using  the  procedures 
specified  in  §  265.1084(b)  of  this 
subpart. 

(iii)  A  process  that  removes  or 
destroys  the  organics  contained  in  the 
hazardous  waste  to  a  level  such  that  the 
actual  organic  mass  removal  rate  (MR) 
for  the  process  is  greater  than  the 
required  organic  mass  removal  rate 
(RMR)  established  for  the  process.  The 
required  organic  mass  removal  rate  and 
the  actual  organic  mass  removal  rate  for 
the  process  shall  be  determined  using 
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the  procedures  specified  in 
§  265.1084(b)  of  this  subpart. 

(iv)  A  biological  process  that  destroys 
or  degrades  the  organics  contained  in 
the  hazardous  waste,  such  that  either  of 
the  following  conditions  is  met: 

(A)  The  organic  reduction  efficiency 
(R)  for  the  process  is  equal  to  or  greater 
than  95  percent,  and  the  organic 
biodegradation  efficiency  (Rbio)  for  the 
process  is  equal  to  or  greater  than  95 
percent.  The  organic  reduction 
efficiency  and  Idhe  organic 
biodegradation  efficiency  for  the  process 
shall  be  determined  in  accordance  with 
the  procedures  specified  in 

§  265.1084(b)  of  this  subpart. 

(B)  The  total  actual  organic  mass 
biodegradation  rate  (MRb,o)  for  all 
hazardous  waste  treated  by  the  process 
is  equal  to  or  greater  than  the  required 
organic  mass  removal  rate  (RMR).  The 
required  organic  mass  removal  rate  and 
the  actual  organic  mass  biodegradation 
rate  for  the  process  shall  be  determined 
using  the  procedures  specified  in 

§  265.1084(b)  of  this  subpart. 

(v)  A  process  that  removes  or  destroys 
the  organics  contained  in  the  hazardous 
waste  and  meets  all  of  the  following 
conditions: 

(A)  All  of  the  materials  entering  the 
process  are  hazardous  wastes. 

(B)  From  the  point  of  waste 
origination  through  the  point  where  the 
hazardous  waste  enters  the  process,  the 
hazardous  waste  is  continuously 
managed  in  waste  management  units 
which  use  air  emission  controls  in 
accordance  with  the  standards  specified 
in  §  265.1085  through  §  265.1088  of  this 
subpart,  as  applicable  to  the  waste 
management  unit. 

(C)  The  average  VO  concentration  of 
the  hazardous  waste  at  the  point  of 
waste  treatment  is  less  than  the  lowest 
average  VO  concentration  at  the  point  of 
waste  origination  determined  for  each  of 
the  individual  hazardous  waste  streams 
entering  the  process  or  100  ppmw, 
whichever  value  is  lower.  The  average 
VO  concentration  of  each  individual 
hazardous  waste  stream  at  the  point  of 
waste  origination  shall  be  determined 
using  the  procedure  specified  in 

§  265. 1 084(a)  of  this  subpart.  The 
average  VO  concentration  of  the 
hazardous  waste  at  the  point  of  waste 
treatment  shall  be  determined  using  the 
procedure  specified  in  §  265.1084(b)  of 
this  subpart. 

(vi)  A  hazardous  waste  incinerator  for 
which  the  owner  or  operator  has  either: 

(A)  Been  issued  a  final  permit  under 
40  CFR  part  270,  and  designs  and 
operates  the  unit  in  accordance  with  the 
requirements  of  40  CFR  part  264, 
subpart  O;  or 


62938     Federal  Register  /  Vol.  59,  No.  2  J3  /  Tuesday,  December  6,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  233  /  Tuesday.  December  6.  1994  /  Rules  and  Regulations     62939 


(B)  Mas  certified  compliance  with  the 
intent  i  status  requirements  of  subpart  O 
of  this  part. 

(vii)  A  boiler  or  industrial  furnace  for 
which  the  owner  or  operator  has  either 

(A)  teen  issued  a  final  permit  under 
40  CF  [  part  270,  and  designs  and 
operat  is  the  unit  in  accordance  with  the 
requir  iments  of  40  CFR  part  266, 
subpa  t  H,  or 

(B)  las  certified  compliance  with  the 
interii  i  status  requirements  of  40  CFR 
part  2  <S,  subpart  H. 

(d) '  ^hen  a  process  is  used  for  the 
purpo  le  of  treating  a  hazardous  waste  to 
meet  <  ne  of  the  sets  of  conditions 
specif  ed  in  paragraphs  (c)(2)(i)  through 
(c)(2)(  •)  of  this  section,  each  material 
remov  sd  from  or  exiting  the  process  that 
is  not  i  hazardous  waste  but  has  an 
averaj  e  VO  concentration  equal  to  or 
greate   than  100  ppmw  shall  be 
mana;  ed  in  a  waste  management  unit  in 
accorc  ance  with  the  requirements  of 
parag;  aph  (b)  of  this  section. 

(e)  ■  he  Regional  Administrator  may  at 
any  ti  ne  perform  or  request  that  the 
ownei  or  operator  perform  a  waste 
deteri  lination  for  a  hazardous  waste 
mana  ed  in  a  tank,  surface 
impoi  ndment,  or  container  exempted 
from  1  ising  air  emission  controls  under 
the  pi  Dvisions  of  this  section  as  follows: 

(1; '  'he  waste  determination  for 
avera  e  VO  concentration  of  a 
hazar  lous  waste  at  the  point  of  waste 
origin  stion  shall  be  performed  using 
direct  measurement  in  accordance  with 
the  a]  plicable  requirements  of 
§  265  1084(a)  of  this  subpart.  The  waste 
detcn  lination  for  a  hazardous  waste  at 
the  p(  int  of  waste  treatment  shall  be 
perfoi  med  in  accordance  with  the 
applii  able  requirements  of  §  265.1084(b) 
of  thi  I  subpart. 

(2)  n  a  case  when  the  owner  or 
opera  or  is  requested  to  perform  the 
waste  determination,  the  Regional 
Admj  nistrator  may  elect  to  have  an 
authc  rized  representative  observe  the 
colle(  tion  of  the  hazardous  waste 
samp  es  used  for  the  analysis. 

(3)  n  a  case  when  the  r«'sults  of  the 
wast(  determination  performed  or 
reque  sted  by  the  Regional  Administrator 
do  n(  t  agree  with  the  results  of  a  waste 
deter  nination  performed  by  the  owner 
or  op  jrator  using  knowledge  of  the 
wast« ,  then  the  results  of  the  waste 
deter  nination  performed  in  accordance 
with  he  requirements  of  paragraph 
(e)(l  of  this  section  shall  be  used  to 
estab  ish  compliance  with  the 

requi  ements  of  this  subpart. 

(4)  In  a  case  when  the  owner  or 
operj  tor  has  used  an  averaging  period 
great  ir  than  1  hour  for  determining  the 
avera  je  VO  concentration  of  a 

haza  dous  waste  at  the  point  of  waste 


origination,  the  Regional  Administrator 
may  elect  to  establish  compliance  with 
this  subpart  by  performing  or  requesting 
that  the  owner  or  operator  perform  a 
waste  determination  using  direct 
measurement  based  on  waste  samples 
collected  within  a  1-hour  period  as 
follows: 

(i)  The  average  VO  concentration  of 
the  hazardous  waste  at  the  point  of 
waste  origination  shall  be  determined 
by  direct  measurement  in  accordance 
with  the  requirements  of  §  265.1084(a) 
of  this  subpart. 

(ii)  Results  of  the  waste  determination 
performed  or  requested  by  the  Regional 
Administrator  showrtng  that  the  average 
VO  concentration  of  the  hazardous 
waste  at  the  point  of  waste  origination 
is  equal  to  or  greater  than  100  ppmw 
shall  constitute  noncompliance  with 
this  subpart  except  in  a  case  as  provided 
for  in  paragraph  (e)(4)(iii)  of  this 
section. 

(iii)  For  the  case  when  the  average  VO 
concentration  of  the  hazardous  waste  at 
the  point  of  waste  origination 
previously  has  been  determined  by  the 
owner  or  operator  using  an  averaging 
period  greater  than  1  hour  to  be  less 
than  100  ppmw  but  because  of  normal 
operating  process  variations  the  VO 
concentration  of  the  hazardous  waste 
determined  by  direct  measurement  for 
any  given  1-hour  period  may  be  equal 
to  or  greater  than  100  ppmw, 
information  that  was  used  by  the  owner 
or  operator  to  determine  the  average  VO 
concentration  of  the  hazardous  waste 
(e.g.,  test  results,  measurements, 
calculations,  and  other  documentation) 
and  recorded  in  the  facility  records  in 
accordance  with  the  requirements  of 
§  265.1084(a)  and  §  265.1090  of  this 
subpart  shall  be  considered  by  the 
Regional  Administrator  together  with 
the  results  of  the  waste  determination 
performed  or  requested  by  the  Regional 
Administrator  in  establishing 
compliance  with  this  subpart. 

§  265.1 084    Waste  determination 
procedures. 

(a)  Waste  determination  procedure  for 
volatile  organic  (VO)  concentration  of  a 
hazardous  waste  at  the  point  of  waste 
origination. 

(1)  An  owner  or  operator  shall 
determine  the  average  VO  concentration 
at  the  point  of  waste  origination  for  each 
Mzardous  waste  placed  in  a  waste 
management  unit  exempted  under  the 
provisions  of  §  265.1083(c)(1)  of  this 
subpart  fi-om  using  air  emission  controls 
in  accordance  with  standards  specified 
in  §  265.1085  through  §  265.1088  of  this 
subpart,  as  applicable  to  the  waste 
management  unit. 


(2)  When  the  facility  owner  or 
operator  is  the  generator  of  the 
hazardous  waste,  the  owner  or  operator 
shall  determine  the  average  VO 
concentration  of  the  hazardous  waste 
using  either  direct  measurement  as 
specified  in  paragraph  (a)(5)  of  this 
section  or  knowledge  of  the  waste  as 
specified  in  paragraph  (a)(6)  of  this 
section  for  each  hazardous  waste 
generated  as  follows: 

(i)  When  the  hazardous  waste  is 
generated  as  part  of  a  continuous 
process,  the  owner  or  operator  shall: 

(A)  Perform  em  initial  waste 
determination  of  the  average  VO 
concentration  of  the  waste  stream  before 
the  first  time  any  portion  of  the  material 
in  the  waste  stream  is  placed  in  a  waste 
management  imit  subject  to  this  subpart, 
and  thereafter  update  the  information 
used  for  the  waste  determination  at  least 
once  every  12  months  following  the  date 
of  the  initial  waste  determination;  and 

»-^)  Perform  a  new  waste 
d  .'termination  whenever  changes  to  the 
source  generating  the  waste  stream  are 
reasonably  likely  to  cause  the  average 
VO  concentration  of  the  hazardous 
waste  to  increase  to  a  level  that  is  equal 
to  or  greater  than  the  applicable  VO 
concentration  limits  specified  in .. 
§  265. 1 083  of  this  subpart. 

(ii)  When  the  hazardous  waste  is 
generated  as  part  of  a  batch  process  that 
is  performed  repeatedly  but  not 
necessarily  continuously,  the  owner  or 
operator  shall: 

(A)  Perform  an  initial  waste 
determination  of  the  average  VO 
concentration  for  one  or  more 
representative  waste  batches  generated 
by  the  process  before  the  first  time  any 
portion  of  the  material  in  the  batches  is 
placed  in  a  waste  management  unit 
subject  to  this  subpart,  and  thereafter 
update  the  information  used  for  the 
waste  determination  at  least  once  every 
12  months  following  the  date  of  the 
initial  waste  determination;  and 

(B)  Perform  a  new  waste 
determination  whenever  changes  to  the 
process  generating  the  waste  batches  are 
reasonably  likely  to  cause  the  average 
VO  concentration  of  the  hazardous 
waste  to  increase  to  a  level  that  is  equal 
to  or  greater  than  the  applicable  VO 
concentration  limits  specified  in 

§  265.1083  of  this  subpart. 

(3)  When  the  facility  ovraer  and 
operator  is  not  the  generator  of  the 
hazardous  waste,  the  owner  or  operator 
shall  determine  the  average  VO 
concentration  of  the  hazardous  waste 
using  either  direct  measurement  as 
specified  in  paragraph  (a)(5)  of  this 
section  or  knowledge  of  the  waste  as 
specified  in  paragraph  (a)(6)  of  this 


section  for  each  hazardous  waste 
entering  the  facility  as  follows: 

(i)  When  the  hazardous  waste  enters 
the  facility  as  a  continuous  flow  of 
material  through  a  pipeline  or  other 
means  (e.g.,  wastewater  stream),  the 
owner  or  operator  shall: 

(A)  Perform  an  initial  waste 
determination  of  the  waste  stream 
before  the  first  time  any  portion  of  the 
material  in  the  waste  stream  is  placed  in 
a  waste  management  unit  subject  to  this 
subpart,  and  hereafter  update  the 
information  used  for  the  waste 
determination  at  least  once  every  12 
months  following  the  date  of  the  initial 
waste  determination;  and 

(B)  Perform  a  new  waste 
determination  whenever  changes  to  the 
source  generating  the  waste  stream  are 
reasonably  likely  to  cause  the  average 
VO  concentration  of  the  hazardous 
waste  to  increase  to  a  level  that  is  equal 
to  or  greater  than  the  applicable  VO 
concentration  Umits  specified  in- 
§265.1083  of  this  subpart. 

(ii)  When  the  hazardous  waste  enters 
the  facility  in  a  container,  the  owner  or 
operator  shall  perform  a  waste 
determination  for  the  material  held  in 
each  container. 

(4)  For  the  case  when  the  average  VO 
concentration  of  the  hazardous  waste  is 
determined  by  the  owner  or  operator  to 
be  less  than  100  ppmw,  but  because  of 
normal  operating  variations  in  the 
source  or  process  generating  the 
hazardous  waste  the  VO  concentration 
of  the  hazardous  waste  may  be  equal  to 
or  greater  than  100  ppmw  at  any  given 
time  during  the  averaging  period,  the 
ovraer  or  operator  shall  prepare  and 
enter  in  the  facility  operating  record 
information  that  specifies  the  following: 

(i)  The  maximum  and  minimum  VO 
concentration  values  for  the  hazardous 
waste  that  occur  during  that  averaging 
period  used  for  the  waste  determination; 

(ii)  The  operating  conditions  or 
circumstances  under  which  the  VO 
concentration  of  the  hazardous  waste 
wall  be  equal  to  or  greater  than  100 
ppmw,  and; 

(iii)  The  information  and  calculations 
used  by  the  owner  or  operator  to 
determine  the  average  VO  concentration 
of  the  hazardous  waste. 

(5)  Procedure  for  using  direct 
measurement  to  determine  average  VO 
concentration  of  a  hazardous  waste  at 
the  point  of  waste  origination. 

(i)  The  owner  or  operator  shall 
identify  and  record  the  point  of  waste 
origination  for  the  hazardous  waste.  All 
waste  samples  used  to  determine  the 
average  VO  concentration  of  the 
hazardous  waste  shall  be  collected  at 
thispmnt. 


(ii)  The  owner  or  operator  shall 
designate  and  record  the  averaging 
period  to  be  used  for  determining  the 
average  VO  concentration  for  the 
hazardous  waste.  The  averaging  period 
shall  not  exceed  1  year.  An  initial  waste 
determination  shall  be  performed  for 
each  averaging  period. 

(iii)  The  owner  or  operator  shall 
identify  each  discrete  quantity  of  the 
material  composing  the  hazardous  waste 
represented  by  the  averaging  period 
designated  in  paragraph  (a)(5)(ii)  of  this 
section.  An  example  of  a  discrete 
quantity  of  material  composing  a 
hazardous  waste  generated  as  part  of  a 
continuous  process  is  the  quantity  of 
material  generated  during  a  process 
operating  mode  defined  by  a  specific  set 
of  operating  conditions  which  are 
nonnal  for  the  process.  An  example  of 
a  discrete  quantity  of  material 
composing  a  hazardous  waste  generated 
as  part  of  a  batch  process  that  is 
performed  repeatedly  but  not 
necessarily  continuously  is  the  total 
quantity  of  material  composing  a  single 
batch  generated  by  the  process.  An 
example  of  a  discrete  quantity  of 
material  composing  a  hazardous  waste 
delivered  to  a  facility  in  a  container  is 
the  total  quantity  of  material  held  in  the 
container. 

(iv)  The  following  procedure  shall  be 
used  measure  the  VO  concentration  for 
each  discrete  quantity  of  material 
identified  in  paragraph  (a)(5)(iii)  of  this 
section: 

(A)  A  sufficient  number  of  samples, 
but  no  less  than  four  samples,  shall  be 
collected  to  represent  the  organic 
composition  for  the  entire  discrete 
quantity  of  hazardous  waste  being 
tested.  All  of  the  samples  shall  be 
collected  within  a  1-hour  period. 
Sufficient  information  shall  be  prepared 
and  recorded  to  document  the  waste 
quantity  represented  by  the  samples 
and,  as  applicable,  the  operating 
conditions  for  the  source  or  process 
generating  the  hazardous  waste 
represented  by  the  samples. 

(B)  Each  sample  shall  be  collected  in 
accordance  with  the  requirements 
specified  in  "Test  Methods  for 
Evaluating  Sofid  Waste,  Physical/ 
Chemical  Methods."  EPA  Publication 
No.  SW-846.  Third  EdiUon,  September 
1986,  as  amended  by  Update  I, 
November  15,  1992  (incorporated  by 
reference — refer  to  §  260.1 1  of  this 
chapter). 

(C)  Each  collected  sample  shall  be 
prepared  and  analyzed  in  accordance 
with  the  requirements  of  Method  25D  in 
40  CFR  part  60,  appendix  A. 

(D)  The  measured  VO  concentration 
for  the  discrete  quantity  of  hazardous 
waste  shall  be  determined  by  using  the 
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results  for  all  samples  aoalyzed  is 
accoulance  with  paragraph  (a](5](iv](C). 
of  this  section  and  the  following 
fH]iiation: 

in  .  . 

n     .--1 
where: 
C^Mnasiireti  VO  concentration  of  the 

discrete  quantity  of  haznr»}ous 

waste,  ppmw. 
i=hadividu<5l  sample  "i"  of  ihe 

hazanioxis  waste  coUecred  in 

accordaiu:e  with  the  refjui.-pnn»nts 

ofSVV-846. 
n=Total  aunrbtir  of  samples  of 

hazardoijs  waste  collected  (at  IphsI 

4)  within  a  1-hour  period. 
{>.=VO  coDL'eDtxation  measured  by 

Mefhud  25D  for  sample  "V.  ppmw. 
(v)  The  average  VO  concentration  of 
the  hazardous  waste  shall  be 
determined  using  the  followirij 
procedure: 

(A)  V.'ben  the  facility  ownei  dr 
opemto-i  is  the  generator  of  f+ii' 
hazardoiis  waste,  a  sufScieni  nwraber  of 
VO  concentration  measuremn.its  for  the 
hazardous  waste  shall  be  performed  in 
accordance  with  the  requirements  of 
paragraph  (a)t5)(tv)  of  this  section  to 
represent  the  complete  range  of 
hazardous  waste  organic  compositions 
and  quantities  that  occur  during  the 
entire  averaging  period  due  to  normal 
variations  in  the  operating  conditions 
for  each  process  operating  mode 
identified  for  the  source  or  pro<;ess 
generating  the  hazardous  waste. 

(B)  When  the  facility  owner  or 
operator  is  not  the  generator  of  the 
hazardous  waste,  a  sufficient  number  of 
VO  concentration  measurements  for  the 
hazardous  waste  shall  be  performed  in 
acconiancc  with  the  requij-ements  of 
paragraph  (a)(5)(iv]  of  this  section  to 
represent  the  complete  range  of 
hazardous  waste  organic  compositions 
and  quantities  thattfccur  in  the 
hazardous  waste  as  received  at  the 
facihty  d;jring  the  entire  averaging 
period. 

(C)  The  average  VO  concentration  of 
the  hazardous  waste  at  the  point  of 
waste  originaficn  shall  be  calculiated  by 
using  the  results  for  ail  VQ 
measurements  performed  in  accordance 
with  paragraph  (a)(5]tiv)  of  this  section 
and  the  following  equation: 

when;: 

C>M= Average  VO>eonc«niratloaof  thit 
hazardous  waste  at  tha  point  of 
waste  origination,  ppmw. 
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)=Indi  (idual^  discrete  ({UfflUity^")"  of  the 
hi  zardous  waste  for  wliich  a  VQ 
c<  Qcentration  measutsment  is 
di  tennined'  in  accordance  with  the 
n  ^uirements  of  paragraph  ta)(5)(iv) 
o  this  section^ 

m=To  al  number  of  VO  eoncentratioa 
m  3asui!ement5  determined  in 
ai  cordance  with  the  requirements 
o  paragraph  (a)(5)(iv)  of  this 
s(  ction  for  the  averaging  period. 

Q,:=Mj  ss  of  the.  discrete  quantity  of  the 
hi  zardous  waste  represented  by  C,, 

Qt=T  tal  mass  of  the  hazardous  waste 

ft  r  the  averaging  period,  kg. 
C,=M«  asured  VO  concentration  of 
d  screte  quantity  "j"  for  the 
h  zardous  waste  determined  in 
ai  cordance  with  the  requirements 
o  paragraph  (aKoKiv)  of  this 
s«  ction.  ppmw. 
(6)    tocedure  for  using  knowledge  of 
the  wi  ste  to  determine  the  average  VO 
conce  itration  of  a  hazardous  waste  al 
the  pf  nt  of  waste  ongination. 

(i)  1  he  owner  or  operator  shall 
idienti  y  and  record  the  point  of  waste 
origin  ition  for  the  hazardous  waste.  All 
infom  ation  used  to  determine  the 
avera|  e  VO  concentration  of  the 
haznr  ous  waste  shall  be  based  on  the 
hazan  ous  waste  composition  at  this 
pwint. 

(ii)   The  owner  or  operator  sh.i)l 
desigi  ate  and  record  the  averaging 
perio<  to  be  used  for  determining  the 
averaj  e  VO  concentration  for  the 
hazar  ous  waste.  The  averaging  period' 
shall  1  lot  exceed  1  year.  An  initial  waste 
delen  lination  shall  be  performed  for 
each  t  veraging  period. 

(iii'  The  owner  or  operator  shall: 
prepa  e  and  record  sufficient 
infori  latioa  that  documents  the  average 
VO  e<  ncentration  for  the  hazardous 
waste  InfonnatioB  may  be  used  that  is 
prepa  -ed  by  either  the  facility  owner  or 
opera  or  of  by  the  generator  of  the 
hazar  lous  waste.  Exa:nples  of 
inforr  lation  that  may  be  used  as  the 
basis  or  knowledge  o£  the  waste 
inclu(  e:  organic  material  balances  for 
the  sc  jrce  or  process  generating  the 
waste  VO  concentration  measurements 
for  thi  same  type  of  waste  performed  in 
acron  ance  with  the  procedure  specified 
in  pai  igrapb  (a)(5l(iv)  of  this  section; 
previ(  us  individual  organic  constituent 
test  d  ita  for  the  waste  that  are  still' 
applii  able  to  the  current  waste 
-  mana  ;ement  practices;  documentatioa 
that  t  le  waste  is  generated  by  a  process 
for  w  lich  no  orgonics-containing 
matei  als  are  used;  previous  test  data  for 
other  ocatiolis  managing  the  same  type 
of  wa  te;  «r  other  knowledge  based  on 
mam  ?sts,  shipping,  papers,  or  wa.st« 
•.ertif  cation  notices. 


(iv)  If  test  data  other  than  VO 
eoncentratioa  measurements  performed 
ia,  accordance  with  the  procedure 
specified  in  paragraph  (a)f5)(iv|  of  this 
section  are  used  as  the  basis  for 
knowledge  of  the  waste,  then  the  owner 
or  operator  shall  document  the  test> 
method,  samphi^  protocol,  and  the 
means  by  which  sampling  variability 
and  analytical  variability  are  accounted 
for  in  the  determination  of  the  average 
VO  concentration.  For  example,  an 
owner  or  operator  may  use  individual 
orgaivic  constituent  concentration  test 
data  that  are  validated  in  accordance 
with  Method  301  in  appendix  A  of  40 
CFR  part  63  as  the  basis  k>r  knowledge 
of  the  waste. 

tb)  Waste  determination  procedures 
for  treated  hazardous  waste. 

(1)  An  owner  or  operator  shall 
perform,  the  applicable  waste 
detenu iuation  in-  each  treated 
hazardous  waste  placed  in  a  waste 
management  imit  exempted  under  the 
provisions  of  §  265.10a3(c)(2>  of  this 
subpart  £rom  using  air  emission  controiis 
in  accordance  with  standards  specified 
in  §  265.1685  through  §  265.1088  of  thib 
sabpart.  as  applicable  to  the  waste 
management  unit. 

(2)  The  owner  or  operator  shall 
perform  a  waste  determination  for  each 
discrete  quantity  of  treated  hazardous 
waste  as  follows: 

(i)  When  the  hazardous  waste  is 
treated  by  a  continuous  pro«:ess,  the 
owner  or  operator  shall: 

(A)  Perform  an  initial  waste 
determination  for  the  treated  waste 
stream  before  the  first  time  any  portion 
of  the  material  in  the  waste  stream  is 
placed  in  a  waste  management  unit 
subject  to  this  subpart,  and  thereafter 
update  the  iuformation  used  for  the 
waste  determination  at  least  ones  ewry 
12  months  follmving  the  date  of  the 
initial  waste  determination;  and 

(B)  Perform  a  new  waste 
determination  whenever  changes  to  the 
hazardous  waste  streams  fed  to  the 
process  are  reasonably  likely  to  cause 
the  characteristics  of  the  hazardous 
waste  at  the  point  of  waste  treatment  to 
change  to  levels  that  fail  to  achieve  the 
applicable  conditions  specified  in 

§  265.10»3<c)(2)  of  this  subpart. 

(ii)  When  the  hazardous  waste  is 
freafcfl  by  a  batch  process  that  is 
performed  repeatedly  but  not 
necessarily  continuously,  the  owner  oc 
operator  sbalh 

(A)  Perform  an  initial  waste 
determination  for  the  teeeted  hazar«lou» 
waste  in  one  or  more  representative 
batches  treated  by  the  process,  and 
thereafter  update  the  iafbrmatioB  nsed 
for  the  waste  distermiaariva  at  least  enot 
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every  12  months  following  the  date  of 
the  initial  waste  determination;  emd 

(B)  Perform  a  new  waste 
determination  whenever  changes  to  the 
hazardous  waste  treated  by  the  process 
are  reasonably  likely  to  cause  the 
characteristics  of  the  hazardous  waste  at 
the  point  of  waste  treatment  to  change 
to  levels  that  fail  to  achieve  the 
applicable  conditions  specified  in 
§  265.1083(c)(2)  of  this  subpart. 

(3)  The  owner  or  operator  shall 
designate  and  record  the  specific 
provision  in  §  265.1033(c)(2)  of  this 
subpart  for  which  the  waste 
determination  is  being  performed.  The 
waste  determination  for  the  treated 
hazardous  waste  shall  be  performed 
using  the  applicable  procedures 
specified  in  paragraphs  (b)(4)  through 
(b)(10)  of  this  section. 

(4)  Procediu-e  to  determine  the 
average  VO  concentration  of  a 
hazardous  waste  at  the  point  pf  waste 
treatment. 

(i)  The  ovmer  or  operator  shall 
identify  and  record  the  point  of  waste 
treatment  for  the  hazardous  waste.  All 
waste  samples  used  to  determine  the 
average  VO  concentration  of  the 
hazardous  waste  shall  be  collected  at 
this  point. 

(iij  The  owner  or  operator  shall 
designate  and  record  the  averaging 
period  to  be  used  for  determining  the 
average  VO  concentration  for  the 
hairardous  waste.  The  averaging  period 
shall  not  exceed  1  year.  An  initial  waste 
determination  shall  be  performed  for 
each  averaging  period. 

(iii)  The  owner  or  operator  shall 
identify  each  discrete  quantity  of  the 
material  composing  the  hazardous  waste 
represented  by  the  averaging  period 
designated  in  paragraph  (b)(4)(ii)  of  this 
section. 

(iv)  The  following  procedure  shall  be 
used  measure  the  VO  concentration  for 
each  discrete  quantity  of  material 
identified  in  paragraph  {b)(4)(iii)  of  this 
section: 

(A)  A  sufficient  number  of  samples, 
but  no  less  than  four  samples,  shall  be 
collected  to  represent  the  organic 
composition  for  the  entire  discrete 
quantity  of  hazardous  waste  being 
tested.  All  of  the  samples  shall  be 
collected  within  a  1-hour  period. 
Sufficient  information  shall  be  prepared 
and  recorded  to  document  the  waste 
quantity  represented  by  the  samples 
and,  as  applicable,  the  operating 
conditions  for  the  process  treating  the 
hazardous  waste  represented  by  the 
samples. 

(B)  Each  sample  shall  be  collected  in 
accordance  with  the  requirements 
specified  in  'Test  Methods  for 
Evaluating  Solid  Waste.  Physical/ 


Chemical  Methods,"  EPA  Publication 
No.  SW-846.  Third  Edition.  September 
1986,  as  amended  by  Update  I, 
November  15. 1992  (incorporated  by 
reference — refer  to  §  260.11  of  this 
chapter). 

(C)  Each  collected  sample  shall  be 
prepared  and  analyzed  in  accordance 
with  the  requirements  of  Method  25D  in 
40  CFR  part  60,  appendix  A. 

(D)  The  measured  VO  concentration 
for  the  discrete  quantity  of  hazardous 
waste  shall  be  determined  by  using  the 
results  for  all  samples  analyzed  in 
accordance  with  paragraph  (b)(4)(iv)(C) 
of  this  section  and  the  following 
equation: 


C  =  -xIC. 


"     i=i 
where: 
C  =  Measured  VO  concentration  of  the 

discrete  quantity  of  hazardous 

waste,  ppmw. 
i  =  Individual  sample  "i"  of  the 

hazardous  waste  collected  in 

accordance  with  the  requirements 

of  SW-846. 
n  =  Total  number  of  samples  of 

hazardous  waste  collected  (at  least 

4)  within  a  1-hour  period. 
Ci  =  VO  concentration  measured  by 

Method  25D  for  sample  "i",  ppmw. 
(v)  The  average  VO  concentration  of 
the  hazardous  waste  at  the  point  of 
waste  treatment  shall  be  determined 
using  the  following  procedure: 

(A)  When  the  facility  owner  or 
operator  is  the  generator  of  the 
hazardous  waste,  a  sufficient  nimiber  of 
VO  concentration  measurements  for  the 
hazardous  waste  shall  be  performed  in 
accordance  with  the  requirements  of 
paragraph  (b)(4)(iv)  of  this  section  to 
represent  the  complete  range  of 
hazardous  v>aste  organic  compositions 
and  quantities  treated  by  the  process 
during  the  entire  averaging  period. 

(B)  The  average  VO  concentration  of 
the  hazardous  waste  at  the  point  of 
waste  treatment  shall  be  calculated  by 
using  the  results  for  all  VO 
measurements  performed  in  accordance 
with  paragraph  (b)(4)(iv)  of  this  section 
and  the  following  equation: 

where: 

Cave  =  Average  VO  concentration  of  the 
hazardous  waste  at  the  point  of 
waste  treatment,  ppmw. 

j  =  Individual  discrete  quantity  "j"  of 
the  hazardous  waste  for  which  a  VO 
concentration  measurement  is 
determined  in  accordance  with  the 


requirements  of  paragraph  {b)(4)(iv) 
of  this  section. 

m  =  Total  number  of  VO  concentration 
measurements  determined  in 
accordance  with  the  requirements 
of  paragraph  (b)(4)(iv)  of  this 
section  for  the  averaging  period. 

Q,  =  Mass  of  the  discrete  quantity  of  the 
hazardous  waste  represented  by  Cj, 
kg- 

Qr  =  Total  mass  of  the  hazardous  waste 
for  the  averaging  period,  kg. 

Cj  =  Measured  VO  concentration  of 
discrete  quantity  "j"'  for  the 
hazardous  waste  determined  in 
accordance  with  the  requirements 
of  paragraph  (b)(4)(iv)  of  this 
section,  ppmw. 

(5)  Procedure  to  determine  the  exit 
concentration  limit  (C,)  for  a  treated 
hazardous  waste. 

(i)  The  point  of  waste  origination  for 
each  hazardous  waste  treated  by  the 
process  at  the  same  time  shall  be 
identified. 

(ii)  If  a  single  hazardous  waste  stream 
is  identified  in  paragraph  (b)(5)(i)  of  this 
section,  then  the  exit  concentration 
limit  (O  shall  be  100  ppmw. 

(iii)  If  more  than  one  hazardous  waste 
stream  is  identified  in  paragraph 
(b)(5)(i)  of  this  section,  then  the  VO 
concentration  of  each  hazardous  waste 
stream  at  the  point  of  waste  origination 
shall  be  determined  in  accordance  with 
the  requirements  of  paragraph  (a)  of  this 
section.  The  exit  concentration  limit  (Ct> 
shall  be  calculated  by  using  the  results 
determined  for  each  individual 
hazardous  waste  stream  and  the 
following  equation: 


C.  = 


HI  n 

S(QxXC,)fS(Q,x  100  ppmw) 

«=l  y=l 


\=l  y=I 


where: 

C,  =  Exit  concentration  limit  for  treated 
hazardous  waste,  ppmw. 

X  =  Individual  hazardous  waste  stream 
"x"  that  has  a  VO  concentration 
less  than  100  ppmw  at  the  point  of 
waste  origination  as  determined  in 
accordance  with  the  requirements 
of  §  265.1084(a). 

y  =  Individual  hazardous  waste  stream 
"y"  that  has  a  VO  concentration 
equal  to  or  greater  than  100  ppmw 
at  the  point  of  waste  origination  as- 
determined  in  accordance  with  the 
requirements  of  §  265.1084(a). 

m  =  Total  number  of  "x"  hazardous 
waste  streams  treated  by  prov.ess. 

h  =  Total  number  of  "y"  hazardous 
waste  streams  treated  by  process. 
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Q,  s  Amwal'  moos  quantity  of  haaardous 

waste  stream  "x",  kg/yr. 
Qy  s  Amraal  mass  quantity  of  bazank>iM 

waste  streadi  **y",  kg/yr. 
Cr  a  Average  VO  ceneentFatioS'  of 
hazardous  waste  stream  "%"  at  the 
point  of  waste  tniginatioa  as 
determined  ia  accordance  witii  (he 
requirements  of  $  2ii5. 1084(a)i, 
ppmw. 
(R)  Procedure  to  det^nnine  the  organic 
reductioD  efficiency  (R)  for  a  treated 
hazardous  waste; 

(i)  Theorgmric  reduction  efficienry 
for  a  treatment  process  shall  be 
determined  based  on  results  ka  a 
minimum  of  three  consecutive  runs. 
The  sampling  time  for  each  nm  shall  bo 
1  hour. 

(ii)  The  point  of  each  hazardous  waste 
stream  entering  the  process  and  each 
hazardous  waste  stream  exiting  the 
procBss  that  is  to  be  inclxided  in  the 
calculation  of  the  organic  reduction 
efficiency  for  the  process  shall.be 
identified. 

(iii)  For  each  nm.  the  fbliowiag 
information  shall  be  determloed  fat 
each  hazardous  waste  stream  iilenti  fled! 
in  paragraph  (b)(6)(ii)  of  tiiis  s<fi;tion 
using  the  followiag  procedures: 
(A)  The  mass  quantity  of  each 
hazardous  waste  stream  entering  the 
process  (Qb)  and  the  mass  quantity  of 
each  hazacdous  waste  stream  exiting  the 
process  (C^)  shall  be  determined^ 

(E)  The  VO  concentration  of  each 
hazardous  waste  stream  enterii^  the 
process  (Ct,)  d)u-ing  the  run  shall'  be 
measured  in  accordance  with  the 
requirements  of  paragraphs  (a)(5)fLv}(A) 
through  (a)(5)(iv)(D)  of  this  section.  The 
VO  concentration  of  each  hazardous 
waste  stream  exiling  the  process  (C^) 
during  the  run  shall  be  determined  in 
accordiinco  with  the  requirements  of 
paragrjph  (bK4){iv)  of  this  section. 
Samples  shall  be  collected  as  follows: 

(I)  For  a  continuous  process,  the 
samples  of  the  hazardous  waste  entering 
and  samples  of  the  hazardous  waste 
exiting  the  pnK-.ess  shall  be  collected 
conci;-rently. 

[2]  For  a  batch  process,  the  samples  of 
the  hazardous  waste  entering  the 
proces.s  shall  be  collected  at  the  time 
that  the  hazardous  waste  is  placed  in 
the  process.  The  samples  of  the 
hazardous  waste  exiting  the  process 
shall  be  collected  as  soon  as  practicable 
after  the  time  when  the  pnxress  stops 
operation  or  the  final  treatment  cyclr 
ends. 

(iv)  The  waste  volatile  organic  mass 
flow  entering  the  process  (En)  and  the 
waste  volatite  organic  mass  flow  exiting 
thp  process  (EJ^  shall  be  calculated  by 
using  the  rosults  determined  in 


accordw  ea  with  paragraph  fbH6)(iii')  of 
this  aedfim  and  the  following  equations: 


where: 

Ea  =  Wia  te  volatile  organic  mass  flow 

exit  ng  process,  kg/hr. 
Efc  =  VV!a  ;te  volatile  organic  mass  flow 
ent«  ring  process,  kg/hr. 
Tot  tl  number  of  runs  (at  least  3) 
\  idual  run  "j' 
Ml  ss  quantity  of  hazardous  waste 
ent<  ring  process  during  run  "j",  kg/ 
hr. 
Q.,  =  A\  Brage  mass  quantity  of  waste 
ng  process  during  run  "j",  kg/ 


m  = 
i^slnd 

Qhi  = 


exi 
hr. 


Ca,= 


M(  osured' 


VO  concentration  of 
haz  u-dous  waste  exiring  process 
dur  ng  run  "  j"  as  determined  in 
ace  trdance  with  the  requirements 
eff  265.1084(bK4Kiv),  ppmw. 
Ck,  =  M  asured  VO  concentration  of 


l>h) 


haz  utlous 


dm  ng 


the 
the 
with 
and 


10 


10' 


i=i 


j=f 


waste  entering  process 
run  "i"  as  determined  in 
acci)rdance  with  the  requirements 
265.1084  pa)(5){iv)fA)  through 
ivKD),  ppmw. 

organic  reduction  efficiency  of 
shall  be  calculated  by  using 
determined  in  accordance 
paj-agraph  (b)(6){iv)  of  this  section 
the  following  equation: 


off 

{a)(  n( 

Tie 

pro(  ess 

resu  ts 


I^„  =  OlPgaRtc  biocfiegradMfen  efScieney, 

p«Feenf. 
FhM  =  Fraction  of  organic  biodegraded  as 

determined  in  accordance  with  the 

requirements  of  paragraph  (b)(7|(1| 

of  this  section. 

\fi\  Procedure  to  determine  the 
required  organic  mass  removal  rate 
(RMR)  for  a  treated  hazardous  waste. 

(i)  The  point  of  waste  origination  fop 
each  hazardous  waste  treated  by  ^e 
process  at  the  same  time  shall  be 
identified. 

(ii)  For  each  hazardous  waste  stream: 
identified  xxi  paragraph  (b)(8)(i)  of  this 
sectioa,  the  VO  concentration  of  the 
hazardous  waste  stream  at  the  point  of 
waste  origiDatk)n  shall  be  deternuned:  in 
accordance  with  the  requirements,  of 
paragraph  (a)  of  this  section. 

(iii)  For  each'  individual  hazardious> 
waste  stream  that  has  a  volatile  organiic 
concentration  equal  to  or  greater  than 
100  ppmw  at  the  point  of  waste 
origination  a&  determined  io  accordance 
with  the  requirements  of  paragraph. 
(b)(0)(ii)  of  this  section,  the  average 
volumetric  flow  rate  of  hazardous  waste 
at  the  point  of  waste  origination  and  thif 
density  of  the  haz^dous- waste  stream, 
shall  be  determined. 

(iv)  The  required  organic  mass 
removal  rate  for  the  hazardous  waste 
shall  be  calculated  \jy  using  the  results 
determined  for  each  individual 
hazardous  waste  stream  in  accordance 
with  the  requirements  of  paragraph* 
(b)(8)(ii)  and  {b)(8){iii)  of  this  section 
and  the  following  equation: 


where: 

R  =  Orj  mic  reduction  effix:iency. 
pel  :ent. 

Eh  =  VVs  ste  volatile  organic  mass  flow 
ent  jfing  process  as  determined  in 
acr  irdance  with  the  requirements 
of    aragraph  (bi(6)(iv),of  this 
s(H  ion,  kg/hr. 

K..  -  VVi  ste  volatile  organic  mass  flow 
cxi  ing  process  as  determined  in 
act  irdance  with  the  requirements 
of   aragraph  (b)(6)(jv)  of  this 
se(  ion,  kg/hr. 
(7)  Pi  acedure  to  detennine  the  organic 

biodogi  jdarion  efiiciency  (Rhh.)  for  a 

treated  lazardcus  waste, 
(i)  Tl  e  fraction  of  organics 

biodeg  ided  (Ft,n)  shall  be  determined 

using  t  e  procedure  specified  in  40  CFR 

part  63  appendix  C  of  this  chapter, 
(ii)  T  le  organic  biodegrade^on 

effleior  cy  shall  be  calculated  )iy  using 

the  foU  )wing  equation: 

R*.,  =  Fj .,  *  T0«% 

whOTe:" 


RMR=J] 


y-^l 


VyXk^X 


(Cy -100  ppmw) 


ro" 


where: 


RMR  =  Required  organic  mass  removal 
rate,  kg/hr. 

y  =  Individual  hazardous  waste  stream 
"y"  that  has  a  volatile  organic    • 
concentration  equal  to  or  greater 
than  IGO  ppmw  at  the  point  of 
waste  origination  as  determined  in 
accordance  with  the  requirements 
of§265.1Q84{a). 

n  =  Total  number  of  "y"  hazardous 
waste  streams  treated  by  procRSS. 

V»  =  Average  volumetric  flow  rate  of 
hazardous  waste  stream  "y"  at  the 
point  of  waste  origination,  ra^/hr. 

k)  =  E)ensity  of  hazardous  wa.ste  sfreain 
-y.  kg/m3 

Cy  =  Average  VO  concentration  of 
hazardous  waste  stream  "y"  atith« 
point  of  waste  origination  as 
d»?tennined  in  sccordiance  witft  tiie 
requirements  of  $  265. 1 084(a), 
ppmw. 
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(9)  Procedure  to  determine  the  actual 
organic  mass  removal  rate  (MR)  for  a 
treated  hazardous  waste. 

(i)  The  actual  organic  mass  removal 
rate  shall  be  determined  based  on 
results  for  a  minimum  of  three 
consecutive  runs.  The  sampling  time  for 
each  run  shall  be  1  hour. 

(ii)  The  waste  volatile  organic  mass 
flow  entering  the  process  (Eh)  and  the 
waste  volatile  organic  mass  flow  exiting 
the  process  (EJ  shall  be  determined  in 
accordance  with  the  requirements  of 
paragraph  (b)(6)(iv)  of  this  section. 

(iii)  TTie  actual  organic  mass  removal 
rate  shall  be  calculated  by  using  the 
results  determined  in  accordance  with 
the  requirements  of  paragraph  (b)(9)(ii) 
of  this  section  and  the  following 
equation: 
MR  =  Eb  -  E^ 
where: 

MR  =  Actual  organic  mass  removal  rate, 

kgAir. 
Eh  =  Waste  volatile  organic  mass  flow 
entering  process  as  determined  in 
accordance  with  the  requirements 
of  paragraph  (b)(6)(iv)  of  this 
section,  kg/hr. 
E»  =  Waste  volatile  organic  mass  flow 
exiting  process  as  determined  in 
accordance  with  the  requirements 
of  paragraph  (b)(6)(iv)  of  this 
section,  kg/hr. 
(10)  Procedure  to  determine  the  actual 
organic  mass  biodegradation  rate  (MRfcjJ 
for  a  treated  hazardous  waste, 
(i)  The  actual  organic  mass 
biodegradation  rate  shall  be  determined 
based  on  results  for  a  minimum  of  three 
consecutive  runs.  The  sampling  time  for 
each  run  shall  be  1  hour. 

(ii)  The  waste  organic  mass  flow 
entering  the  process  (EJ  shall  be 
determined  in  accordance  with  the 
requirements  of  paragraph  (b)(6)(iv)  of 
this  section. 

(iii)  The  fraction  of  organic 
biodegraded  (FbiJ  shall  be  determined 
using  the  procedure  specified  in  40  CFR 
part  63,.  appendix  C 

(iv)  The  actual  organic  mass 
biodegradation  rate  shall  be  calculated 
by  using  the  mass  flow  rates  and 
fraction  of  oiganic  biodegraded 
determined  in  accordance  with  the 
requirements  of  paragraphs  (b)(10)(ii) 
and  (b)(10)(iii)  of  this  section  and  the 
following  equation: 
MRt^  =  Et,yiFt^ 
where: 

MRmo  =  Actual  organic  mass 

biodegradation  rate,  kg/hr. 

Eh  =  Waste  organic  mass  flow  entering 
process  as  determined  in 
•ccoidance  with  the  raqtureroents 
of  paragraph  (bM6)(iv)  of  this 
section,  kg/hr. 


Fhii,  =  Fraction  of  organic  biodegraded  as 
determined  in  accordance  with  the 
requirements  of  paragraph 
(b)(10){iii)  of  this  section, 
(c)  Procedure  to  determine  the 

maximum  organic  vapor  pressure  of  a 

hazardous  waste  in  a  tank. 

(1)  An  owTier  or  operator  shall 
determine  the  maximum  organic  vapor 
pressure  for  each  hazardous  waste 
placed  in  a  tank  using  air  emission 
controls  in  accordance  with  standards 
specified  in  §  265.1085(c)  of  this 
subpart. 

(2)  An  owner  or  operator  shall  use 
either  direct  measurement  as  specified 
in  paragraph  (c)(3)  of  this  set  tion  or 
knowledge  of  the  waste  as  specified  by 
paragraph  (c)(4)  of  this  section  to 
determine  the  maximum  organic  vapor 
pressure  which  is  representative  of  the 
hazardous  waste  composition  stored  or 
treated  in  the  tank. 

(3)  To  determine  the  maximum 
organic  vapor  pressure  of  the  hazardous 
waste  by  direct  measurement,  the 
following  procedure  shall  be  used: 

(i)  Representative  samples  of  the 
waste  contained  in  the  tank  shall  be 
collected.  Sampling  shall  be  conducted 
in  accordance  with  the  requirements 
specified  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,"  EPA  Publication 
No.  SW-846,  Third  Edition,  September 
1986,  as  amended  by  Update  I, 
November  15, 1992  (incorporated  by 
reference— refer  to  §  260.11  of  this 
chapter). 

(ii)  Any  appropriate  one  of  the 
following  methods  may  be  used  to 
analyze  the  samples  and  compute  the 
maximum  oi^anic  vapor  pressure: 

(A)  Method  25E  in  40  CFR  part  60, 
appendix  A; 

(B)  Methods  described  in  American 
Petroleum  histitute  Publication  2517,  • 
Third  Edition,  February  1989, 
"Evaporative  Loss  from  External 
Floating- Roof  Tanks,"  (incorporated  by 
reference— refer  to  §  260. 1 1  of  this 
chapter); 

(C)  Methods  obtained  from  standard 
reference  texts; 

(D)  ASTM  Method  2879-92 
(incorporated  by  reference — refer  to 
§  260.11  of  this  diapter);  or 

(E)  Any  other  method  approved  by  the 
Regional  Administrator. 

(4)  To  determine  the  maximum 
organic  vapor  pressure  of  the  hazardous 
waste  by  knowledge,  sufficient 
infcvmation  shall  be  pre(>ared  and 
recorded  that  dociunents  the  maximum 
organic  vap<v  pressure  of  the  hazardous 
waste  in  the  tank.  Examples  of 
infionnatiaa  that  may  be  used  include: 
dociunentation  that  the  waste  is 


generated  by  a  process  for  whkb  no 
organics-conlaining  materials  are  u.sed. 
or  that  the  waste  is  generated  by  a 
process  for  which  at  other  locations  it 
previously  has  been  determined  by 
direct  measurement  that  the  waste 
maximum  organic  vapor  pressure  is  less 
than  the  maximum  vapor  pressure  limit 
for  the  appropriate  design  capacity 
category  specified  for  the  tank. 


§265.1085    Sta.ndards:  Tanks. 

(a)  This  section  applies  to  owners  ami 
operators  of  tanks  subject  to  this  subpart 
into  which  any  hazardous  waste  is 
placed  except  for  the  following  tanits: 

(1 )  A  tank  in  which  all  hazardous 
waste  entering  the  tank  meets  the 
conditions  specified  in  §  265.1083(c)  «d 
this  subpart;  or 

(2)l  A  tank  used  for  biological 
treatment  of  hazardous  waste  in 
accordance  with  the  requirements  of 
§265.1083(c)(2)(iv)  of  this  subpart. 

(b)  The  owner  or  operator  shall  place 
the  hazardous  waste  into  one  of  the 
following  tanks: 

(1)  A  tank  equipped  with  a  cover  (e.g., 
a  fixed  roof)  that  is  vented  through  a 
closed-vent  system  to  a  control  device 
in  accordance  with  the  requirements 
specified  in  paragraph  (d)  of  this 
section; 

(2)  A  tank  equipped  with  a  fixed  roof 
and  internal  floating  roof  in  accordance 
with  the  requirements  of  §  265.1091  of 
this  subpart; 

(3)  A  tank  equipped  with  an  external 
floating  roof  in  accordance  with  the 
requirements  of  §  265.1091  of  this 
subpart;  or 

(4)  A  pressureiank  that  is  designed  to 
operate  as  a  closed  system  such  that  the 
lank  operates  with  no  detectable  organic 
emissions  at  all  times  that  hazardous 
waste  is  in  the  tank  except  as  provide*) 
for  in  paragraph  (g)  of  this  section. 

(c)  As  an  alternative  to  complying 
with  paragraph  (b)  of  this  section,  an 
owner  or  operator  may  place  hazardous 
waste  in  a  tank  equipped  with  a  cover 
(e.g.,  a  fixed  roof)  meeting  the 
requirements  specified  in  paragraph 
(d)(1)  of  this  section  when  the 
hazardous  waste  is  determined  to  meet 
all  of  the  following  conditions: 

(1 )  The  hazardous  waste  is  neither 
mixed,  stirred,  agitated,  nor  circulated 
within  the  tank  by  the  owner  or  operator 
using  a  process  that  results  in  splashing, 
fixithing,  or  visible  turbulent  flow  on  the 
waste  surface  during  normal  process 
operations: 

(2)  The  hazardous  waste  in  the  tank 
is  not  heated  by  the  owner  or  <^rator 
except  during  conditions  requirii^  that 
the  waste  be  heated  to  prevoit  the  waste 
from  freezing  or  to  maintain  aiiequate 
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waste  flow  conditions  for  continuing 
normal  process  operations; 

(3)  The  hazardous  waste  in  the  tank 
is  not  treated  by  the  owner  or  operator 
using  a  waste  stabilization  process  or  a 
process  that  produces  an  exothermic 
reaction;  and 

(4)  The  maximum  organic  vapor 
pressure  of  the  hazardous  waste  in  the 
tank  as  determined  using  the  procedure 
specified  in  §  265.1084(c)  of  this  subpart 
is  less  than  the  following  applicable 
value: 

(i)  If  the  tank  design  capacity  is  equal 
to  or  greater  than  151  m^,  then  the 
maximum  organic  vapor  pressure  shall 
*  be  less  than  5.2  kPa; 

(ii)  If  the  tank  design  capacity  is  equal 
to  or  greater  than  75  m'  but  less  than 
151  m',  then  the  maximum  organic 
vapor  pressure  shall  be  less  than  27.6 
kPa;  or 

(iii)  If  the  tank  design  capacity  is  less 
than  75  m',  then  the  maximum  organic 
vapor  pressure  shall  be  less  than  76.6 
kPa. 

(d)  To  comply  with  paragraph  (b)(1)  of 
this  section,  the  owner  or  operator  shall 
design,  install,  operate,  and  maintain  a 
cover  that  vents  the  organic  vapors 
emitted  from  hazardous  waste  in  the 
tank  throu^  a  closed-vent  system 
connected  to  a  control  device. 

(1)  The  cover  shall  be  designed  and 
operated  to  meet  the  following 
requirements: 

(i)  The  cover  and  all  cover  openings 
(e.g.,  access  hatches,  sampling  ports, 
.and  gauge  wells)  shall  be  designed  to 
operate  with  no  detectable  organic 
emissions  when  all  cover  openings  are 
secured  in  a  closed,  sealed  position. 

(ii)  Each  cover  opening  shall  be 
secured  in  a  closed,  sealed  position 
(e.g.,  covered  by  a  gasketed  Ud  or  cap) 
at  all  times  that  hazardous  waste  is  in 
the  tank  except  as  provided  for  in 
paragraph  (0  of  this  section. 

(2)  The  closed-vent  system  and 
control  device  shall  be  designed  and 
operated  in  accordance  with  the 
requirements  of  §  265.1088  of  this 
subpart. 

(e)  The  ovsmer  and  operator  shall 
install,  operate,  and  maintain  enclosed 
pipes  or  other  closed  systems  for  the 
transfer  of  hazardous  waste  as  described 
in  paragraph  (e)(1)  or  (e)(2)  of  this 
section.  The  EPA  considers  a  drain 
system  that  meets  the  requirements  of 
40  CFR  61.346(a)(1)  or  40  CFR 
61.346(b)(1)  through  (b)(3)  to  be  a  closed 
system. 

(1)  Transfer  all  hazardous  waste  to  the 
tank  from  another  tank,  surface 
impoundment,  or  container  subject  to 
this  subpart  except  for  those  hazardous 
wastes  that  meet  the  conditions 


specified  in  §  265.1083(c)  of  this 
subpart;  anc 

(2)  Transl  a  all  hazardous  waste  from 
the  tank  to  i  nother  tank,  surface 
impoundmi  nt,  or  container  subject  to 
this  subpart  except  for  those  hazardous 
wastes  that  neet  the  conditions 
specified  in  §  265.1083(c)  of  this 
subpart. 

(fj  Each  c  )ver  opening  shall  be 
secured  in  i  closed,  sealed  position 
(e.g.,  covert  d  by  a  gasketed  lid)  at  all 
times  that  fc  azardous  waste  is  in  the 
tank  except  when  it  is  necessary  to  use 
the  cover  o  lening  to: 

(l)Add,  emove,  inspect,  or  sample 
the  materia  in  the  tank; 

(2)  Inspei  ;t,  maintain,  repair,  or  - 
replace  equ  ipment  located  inside  the 
tank;  or 

(3)  Vent  ;ases  or  vapors  bom  the  tank 
to  a  closed  vent  system  connected  to  a 
control  de\  ice  that  is  designed  and 
operated  ir  accordance  with  the 
requiremei  ts  of  §  265.1088  of  this 
subpart. 

(g)  One  or  more  safety  devices  which 
vent  direct  y  to  the  atmosphere  may  be 
used  on  thi  ( tank,  cover,  closed-vent 
system,  or  :ontrol  device  provided  each 
safety  devi  :e  meets  all  of  the  following 
conditions 

(1)  The  j  afety  device  is  not  used  for 
plaimed  oi  routine  venting  of  organic 
vapors  froi  n  the  tank  or  the  closed-vent 
system  coi  nected  to  a  control  device; 
and 

(2)  The  I  afety  device  remains  in  a 
closed,  sei  led  position  at  all  times 
except  wh  m  an  implaimed  event 
requires  tl  at  the  device  open  for  the 
purpose  o  preventing  physical  damage 
or  permansnt  deformation  of  the  tank, 
cover,  cloi  ed-vent  system,  or  control 
device  in  i  iccordance  with  good 
engineerii  g  and  safety  practices  for 
handling  lammable,  combustible, 
explosivei  or  other  hazardous  materials. 
An  examj  le  of  an  unplanned  event  is  a 
sudden  p(  iwer  outage. 
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section  applies  to  owners  and 
operators  of  surface  impoundments 

toithis  subpart  into  which  any 

waste  is  placed  except  for  the 
[[  surface  impoundments: 
SI  rface  impoundment  in  which 
hazardous  waste  entering  the  surface 
meets  the  conditions 
fiedhn  §  265.1083(c)  of  this 
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treatment  of  hazardous  waste 
in  accorc^ce  with  the  requirements  of 
.  ■c)(2)(iv)  of  this  subpart, 
owner  or  operator  shall  place 
waste  into  a  surface 
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impoundment  equipped  with  a  cover 
(e.g.,  an  air-supported  structure  or  a 
rigid  cover)  that  is  vented  through  a 
closed-vent  system  to  a  control  device 
meeting  the  requirements  specified  in 
paragraph  (d)  of  this  section. 

(c)  As  an  alternative  to  complying 
with  paragraph  (b)  of  this  section,  an 
owner  or  operator  may  place  hazardous 
waste  in  a  surface  impoundment 
equipped  with  a  floating  membrane 
cover  meeting  the  requirements 
specified  in  paragraph  (e)  of  this  section 
when  the  hazardous  waste  is 
determined  to  meet  all  of  the  following 
conditions: 

(1)  The  hazardous  waste  is  neither 
mixed,  stirred,  agitated,  nor  circulated 
within  the  surface  impoundment  by  the 
owner  or  operator  using  a  process  that 
results  in  splashing,  frothing,  or  visible 
turbulent  flow  on  the  waste  surface 
during  normal  process  operations; 

(2)  The  hazardous  waste  in  the  surface 
impoundment  is  not  heated  by  the 
owner  or  operator,  and 

(3)  The  hazardous  waste  in  the  surface 
impoundment  is  not  treated  by  the 
owner  or  operator  using  a  waste 
stabilization  process  or  a  process  that 
produces  an  exothermic  reaction. 

(d)  To  comply  with  paragraph  (b)(1)  of 
this  section,  ihe  owner  or  operator  shall 
design,  install,  operate,  and  maintain  a 
cover  that  vents  the  organic  vapors 
emitted  from  hazardous  waste  in  the 
surface  impoundment  through  a  closed- 
vent  system  coimected  to  a  control 
device. 

(1)  The  cover  shall  be  designed,  • 
installed,  operated,  and  maintained  to 
meet  the  following  requirements: 

(i)  The  cover  and  all  cover  openings 
(e.g.,  access  hatches,  sampling  ports, 
and  gauge  wells)  shall  be  designed  to 
operate  with  no  detectable  organic 
emissions  when  all  cover  openings  are 
secured  in  a  closed,  sealed  position. 

(ii)  Each  cover  opening  snail  be 
secured  in  the  closed,  sealed  position 
(e.g.,  covered  by  a  gasketed  lid  or  cap) 
at  all  times  that  hazardous  waste  is  in 
the  surface  impovmdment  except  as 
provided  for  in  paragraph  (g)  of  this 
section. 

(iii)  The  closed-vent  system  and 
control  device  shall  be  designed  and 
operated  in  accordance  with  §  265.1088 
of  this  subpart. 

(e)  To  comply  with  paragraph  (c)  of 
this  section,  the  owner  or  operator  shall 
design,  install,  operate,  and  maintain  a 
floating  membrane  cover  that  meets  all 
of  the  following  requirements: 

(1)  The  floating  membrane  cover  shall 
be  designed,  installed,  and  operated 
such  that  at  all  times  when  hazardous 
waste  is  in  the  surface  impoundment, 
the  entire  surface  area  of  the  hazardous 
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waste  is  enclosed  by  the  cover,  and  any 
air  spaces  underneath  the  cover  are  not 
vented  to  the  atmosphere  except  during 
conditions  specified  in  paragraph  (h)  of 
this  section. 

(2)  The  floating  membrane  cover  and 
all  cover  openings  (e.g..  access  hatches, 
sampling  ports,  and  gauge  wells)  shall 
be  designed  to  operate  with  no 
detectable  organic  emissions  when  ail 
cover  openings  are  secured  in  a  closed, 
sealed  position. 

(3)  Each  cover  opening  shall  be 
secured  in  a  closed,  sealed  position 
(e.g..  covered  by  a  gasketed  lid  or  cap) 
at  all  times  that  hazardous  waste  is  in 
the  surface  impoundment  except  as 
provided  for  in  paragraphs  (g)(1) 
through  (g)(3)  of  this  section;  and 

(4)  The  synthetic  membrane  material 
used  for  the  floating  membrane  cover 
shall  be  either 

(i)  High  density  polyethylene  with  a 
thickness  no  less  than  2.5  mm;  or 

(ii)  A  material  or  a  composite  of 
diffierent  materials  determined  to  have 
the  following  properties: 

(A)  Organic  permeability  properties 
that  are  equivalent  to  those  of  the 
material  specified  in  paragraph  (e)(4)(i) 
of  this  section;  and 

(B)  Chemical  and  physical  properties 
that  maintain  the  material  integrity  for 
as  long  as  the  cover  is  in  use.  Factors 
that  shall  be  considered  in  selecting  the 
material  include:  the  effiects  of  contact 
with  the  waste  managed  in  the 
impoundment,  weather  exposure,  and 
cover  installation  and  operation 
practices. 

(f)The  owner  or  operator  shall  install, 
operate,  and  maintain  enclosed  pipes  or 
other  closed  systems  for  the  transfer  of 
hazardous  waste  as  described  in 
paragraph  (f)(1)  or  (0(2)  of  this  section. 
The  EPA  considers  a  drain  system  that 
me«;ls  the  requirements  of  40  CFR 
61.346(a)(1)  or  40  CFR  61.346(b)(1) 
through  (b)(3)  to  be  a  closed  system. 

(1)  Transfer  all  hazardous  waste  to  the 
surface  impoundment  from  another 
tank,  surface  impoundment,  or 
container  subject  to  this  subpart  except 
for  those  hazsutlous  wastes  that  meet  the 
conditions  specified  in  §  265. 1083(c)  of 
this  subpart;  and 

(2)  Transfer  all  hazardous  waste  from 
the  surface  impoundment  to  another 
tank,  surface  impoimdment,  or 
container  subject  to  this  subpart  except 
for  those  hazaitious  wastes  that  meet  the 
conditions  specified  in  §  265.1083(c)  of 
this  subpart. 

(g)  Each  cover  opening  shall  be 
secured  in  the  closed,  sealed  position 
(e.g.,  covered  by  a  gasketed  lid  or  cap) 
at  all  times  that  hazardotu  waste  is  in 
the  surface  impoundment  except  when 


iWis  necessary  to  use  the  cover  opening 

(1)  Add,  remove,  inspect,  or  sample 
the  material  in  the  surface 
impoundment: 

(2)  Inspect,  maintain,  repair,  or 
replace  equipment  located  underneath 
the  cover; 

(3)  Remove  treatment  residues  frtjm 
the  surface  impoundment  in  accordance 
with  the  requirements  of  40  CFR  268.4; 
or 

(4)  Vent  gases  or  vapors  from  the 
siu-face  impoundment  to  a  closed-vent 
system  connected  to  a  control  device 
that  is  designed  and  operated  in 
accordance  with  the  requirements  of 

§  265.1088  of  this  subpart. 

(h)  One  or  more  safety  devices  that 
vent  directly  to  the  atmosphere  may  be 
installed  on  the  cover,  closed-vent 
system,  or  control  device  provided  each 
device  meets  all  of  the  following 
conditions: 

(1)  The  safety  device  is  not  used  for 
plaiued  or  routine  venting  of  organic 
vapors  frtim  the  surface  impoundment 
or  the  closed-vent  system  connected  to 
a  control  device;  and 

(2)  The  safety  device  remains  in  a 
closed,  sealed  position  at  all  times 
except  whrai  an  unplanned  event 
requires  that  the  device  open  for  the 
purpose  of  preventing  physical  damage 
or  permanent  deformation  of  the  cover, 
closed-vent  system,  or  control  device  in 
accordance  with  good  engineering  and 
safety  practices  for  handling  flammable, 
combustible,  explosive,  or  other 
hazardous  materials.  An  example  of  an 
unplanned  event  is  a  sudden  power 
outage. 

§265.1087    Standards:  Containers. 

(a)  This  section  applies  to  the  owners 
and  operators  of  containers  having 
design  capacities  greater  than  0.1  m' 
subject  to  this  subpart  into  which  any 
hazardous  waste  is  placed  except  for  a 
container  in  which  all  hazardous  waste 
entering  the  container  meets  the 
conditions  specified  in  §  265.1083(c)  of 
this  subpart. 

(b)  An  owner  or  operator  shall  manage 
hazardous  waste  in  containers  using  the 
following  procedures: 

(1)  The  owner  or  operator  shall  place 
the  hazardous  waste  into  one  of  the 
following  containers  except  when  a 
container  is  used  for  hazardous  waste 
treatment  as  required  by  paragraph 
(b)(2)  of  this  section: 

(i)  A  container  that  is  equipped  with 
a  cover  which  operates  with  no 
detectable  organic  emissions  when  all 
container  openings  (e.g.,  lids,  bungs, 
hatches,  and  sampling  ports)  are 
sectired  in  a  closed,  sealed  position.  The 
owner  or  operator  shall  determine  that 


a  container  operates  with  no  delectable 
emissions  by  testing  each  opening  on 
the  container  for  leaks  in  accordance 
with  Method  21  in  40  CFR  part  60, 
appendix  A  the  first  time  any  portion  of 
the  hazardous  waste  is  placed  into  the 
container.  If  a  leak  is  detected  and 
cannot  be  repaired  immediately,  the 
hazardous  waste  shall  be  removed  bom 
the  container  and  the  container  not  used 
to  meet  the  requirements  of  this 
paragraph  until  the  leak  is  repaired  and 
the  container  is  retested. 

(ii)  A  container  having  a  design 
capacity  less  than  or  equal  to  0.46  m' 
that  is  equipped  with  a  cover  and 
complies  with  all  applicable 
Department  of  Transportation 
regulations  on  packaging  hazardous  • 
waste  for  transport  under  49  CFR  part 
178. 

(A)  A  container  that  is  managed  in 
accordance  with  the  requirements  of  49 
CFR  part  178  for  the  purpose  of 
complying  with  this  subpart  is  not 
subject  to  any  exceptions  to  the  49  CFR 
part  178  regulations,  except  as  noted  in 
paragraph  (b)(l)(ii)(B)  of  this  section. 

(B)  A  lab  pack  that  is  managed  in 
accordance  with  the  requirements  of  49 
CFR  part  1 78  for  the  purpose  of 
complying  with  this  subpart  may 
comply  with  the  exceptions  for 
combination  packagings  specified  in  49 
CFR  173.12(b). 

(iii)  A  container  that  is  attached  to  or 
forms  a  part  of  any  truck,  trailer,  or 
railcar;  and  that  has  been  demonstrated 
within  the  preceding  12  months  to  be 
organic  vapor  tight  when  all  container 
openings  are  in  a  closed,  sealed  position 
(e.g.,  the  container  hatches  or  lids  are 
gasketed  and  latched).  For  the  purpose 
of  meeting  the  requirements  of  this 
paragraph,  a  container  is  organic  viipor 
tight  if  the  container  sustains  a  pressure 
change  of  not  more  than  750  pascals 
within  5  minutes  after  it  is  pressurized 
to  a  minimum  of  4.500  pascals.  TTiis 
condition  is  to  be  demonstrated  using 
the  pressure  test  specified  in  Method  27 
of  40  CFR  part  60,  appendix  A,  and  a 
pressure  measurement  device  which  has 
a  precision  of  1 2.5  mm  water  and 
which  is  capable  of  measuring  above  the 
pressure  at  which  the  container  is  to  be 
tested  for  vapor  lightness. 

(2)  An  owner  or  operator  treating 
hazardous  waste  in  a  container  by  either 
a  waste  stabilization  process,  any 
process  that  requires  the  addition  of 
heat  to  the  waste,  or  any  process  that 
produces  an  exothermic  reaction  shall 
meet  the  following  requirements: 

(i)  Whenever  it  is  necessary  for  the 
container  to  be  open  durii^  the 
treatment  process,  the  container  shall  be 
located  inside  an  enclosure  that  is 
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vented  through  a  closed-vent  system  to 
a  control  device. 

(ii)  The  enclosure  shall  be  a  structiire 
that  is  designed  and  operated  in 
accordance  with  the  following 
requirements: 

(A)  The  enclosure  shall  be  a  structure 
that  is  designed  and  operated  with 
sufficient  airflow  into  the  structiire  to 
capture  the  organic  vapors  emitted  from 
the.  hazardous  waste  in  the  contsiiner 
and  vent  the  vapors  through  the  closer* - 
vent  system  to  Uie  control  device. 

(B)  The  enclosure  may  have 
permanent  or  temporary  openings  to 
allow  worker  access;  passage  of 
containers  through  the  enclosure  by 
conveyor  or  other  mechanical  means; . 
entry  of  permanent  mechanical  or 
electrical  equipment;  or  to  direct  airflow 
into  the  enclosure.  The  pressure  drop 
across  each  opening  in  die  enclosure 
shall  be  maintained  at  a  pressure  below 
atmospheric  pressure  such  that 
whenever  an  open  container  is  placed 
inside  the  enclosure  no  organic  vapors 
released  froih  the  container  exit  the 
enclosiue  through  the  opening.  The 
owner  or  operator  shall  determine  that 
an  enclosure  achieves  this  condition  by 
measuring  the  pressure  drop  across  each 
opening  in  the  enclosure.  If  the  pressure 
within  the  enclosure  is  equal  to  or 
greater  than  atmospheric  pressure  then 
the  enclosure  does  not  meet  the 
requirements  of  this  section. 

(iii)  The  closed-vent  system  and 
control  device  shall  be  designed  and 
operated  in  accordance  with  the 
requirements  of  §  265.1088  of  this 
subpart. 

(3)  An  owner  or  operator  transferring 
hazardous  waste  into  a  container  having 
a  design  capacity  greater  than  0.46  m' 
shall  meet  the  following  requirements: 

(i)  Hazardous  waste  transfer  by 
pumping  shall  be  performed  using  a 
conveyance  system  that  uses  a  tube  (e.g., 
pipe,  hose)  to  add  the  waste  into  the 
container.  During  transfer  of  the  waste 
into  the  container,  the  cover  shall 
remain  in  place  and  all  container 
openings  shall  be  maintained  in  a 
closed,  sealed  position  except  for  those 
0{>enings  through  which  the  tube  enters 
the  container  and  as  provided  for  in 
paragraph  (c)  of  this  section.  The  tube 
shall  be  positioned  in  a  manner  such 
that  either  the: 

(A)  Tube  outlet  continuously  remains 
submerged  below  the  waste  surface  at 
all  times  waste  is  flowing  through  the 
tube; 

(B)  Lower  bottom  edge  of  the  tube 
outlet  is  located  at  a  distance  no  greater 
than  two  inside  diameters  of  the  tube  or 
15.25  cm,  whichever  distance  is  greater, 
from  the  bottom  of  the  container  at  all 


times  waste  i  i  flowing  through  the  tube; 
or 

(C)  Tube  is  connected  to  a  permanent 
port  mounte<  on  the  bottom  of  the 
container  so  hat  the  lower  edge  of  the 
port  opening  inside  the  container  is 
located  at  a  cistance  equal  to  or  less 
than  15.25  cm  from  the  container 
bottom.         I 

(ii)  Hazardous  waste  transferred  by  a 
means  other  jhan  pumping  shall  be 
performed  such  that  during  transfer  of 
the  waste  into  the  container,  the  cover 
remains  in  p|ace  and  all  container 
openings  areimaintained  in  a  closed, 
sealed  position  except  for  those 
openings  through  which  the  hazardous 
waste  is  add#d  and  as  provided  for  in 
paragraph  (d)  of  this  section. 

(c)  Each  c(iitainer  opening  shall  be 
maintained  ih  a  closed,  sealed  position 
(e.g.,  covered  by  a  gasketed  Ud)  at  all 
times  that  hsardous  waste  is  in  the 
container  except  when  it  is  necessary  to 
use  the  opening  to: 

(1)  Add,  rimove,  inspect,  or  sample 
the  material  in  the  container; 

(2)  Inspect  maintain,  repair,  or 
replace  equipment  located  inside  the 
container;  oi 

(3)  Vent  gases  or  vapors  from  a  cover 
located  overfor  enclosing  an  open 
container  to  |a  closed-vent  system  • 
connected  td  a  control  device  that  is 
designed  an^  operated  in  accordance 
with  the  retirements  of  §  265.1088  of 
this  subpart! 

(d)  One  oij  more  safety  devices  that 
vent  directlj  to  the  atmosphere  may  be 
used  on  the  container,  cover,  enclosure, 
closed-vent  system,  or  control  device 
provided  each  device  meets  all  of  the 
following  conditions: 

(1)  The  safety  device  is  not  used  for 
planned  or  ioutine  venting  of  organic 
vapors  frorajthe  container,  cover, 
enclosure,  v  closed-vent  system 
connected  tt)  a  control  device;  and 

(2)  The  sdfety  device  remains  in  a 
closed,  sealed  position  at  all  times 
except  when  an  unplaimed  event 
requires  thap  the  device  open  for  the 
purpose  of  >reventing  physical  damage 
or  permane  it  deformation  of  the 
container,  c  over,  enclosure,  closed-vent 
system,  or  <  ontrol  device  in  accordance 
with  good  c  ngineering  and  safety 
practices  fo  r  handling  flammable, 
combustibli  i,  explosive,  or  other 
hazardous  i  naterials.  An  example  of  an 
unplanned  svent  is  a  sudden  power 
outage. 

§265.1068    Standards:  Closed-vent 
systems  aiM  control  devices. 

(a)  This  s  ection  applies  to  each 
closed-venl  system  and  control  device 
installed  and  operated  by  the  owner  or 
operator  to  control  air  emissions  in 


accordance  with  standards  of  this 
subpart. 

(b)  The  rlosed-vent  system  shall  meet 
the  following  requirements: 

(1)  The  closed-vent  system  shall  route 
the  gases,  vapors,  and  fumes  emitted 
from  the  hazardous  waste  in  the  waste 
management  unit  to  a  control  device 
that  meets  the  requirements  specified  in 
paragraph  (c)  of  this  section. 

(2)  The  closed-vent  system  shall  be 
designed  and  operated  in  accordance 
with  the  requirements  specified  in 
§265.1033{j)  of  this  part. 

(3)  If  the  closed-vent  system  contains 
one  or  more  bypass  devices  that  could 
be  used  to  divert  all  or  a  portion  of  the 
gases,  vapors,  or  fumes  from  entering 
the  control  device,  the  owner  or 
operator  shall  meet  the  following 
requirements: 

(i)  For  each  bypass  device  except  as 
provided  for  in  paragraph  (b)(3)(ii)  of 
this  section,  the  owner  or  operator  shall 
either: 

(A)  Install,  calibrate,  maintain,  and 
operate  a  flow  indicator  at  the  inlet  to 
the  bypass  device  that  indicates  at  least 
once  every  15  minutes  whether  gas, 
vapor,  or  fume  flow  is  present  in  the 
bypass  device;  or 

(B)  Secure  the  valve  installed  at  the 
inlet  to  the  bypass  device  in  the  closed 
position  using  a  car-seal  or  a  lock-and- 
key  type  configuration.  The  owner  or 
operator  shall  visually  inspect  the  seal 
or  closure  mechanism  at  least  once 
every  month  to  verify  that  the  valve  is 
maintained  in  the  closed  position. 

(ii)  Low  leg  drains,  high  point  bleeds, 
analyzer  vents,  open-ended  valves  or 
lines,  and  safety  devices  are  not  subject 
to  the  requirements  of  paragraph 
(b){3)(i)  of  this  section. 

(c)  The  control  device  shall  meet  the 
following  requirements: 

(1)  The  control  device  shall  be  one  of 
the  following  devices: 

(i)  A  control  device  designed  and 
operated  to  reduce  the  total  organic 
content  of  the  inlet  vapor  stream  vented 
to  the  control  device  by  at  least  95 
percent  by  weight; 

(ii)  An  enclosed  combustion  device 
designed  and  operated  in  accordance 
with  the  requirements  of  §  265.1033(c); 
or 

(iii)  A  flare  designed  and  operated  in 
accordance  with  the  requirements  of 
§  265.1033(d). 

(2)  The  control  device  shall  be 
operating  at  all  times  when  gases, 
vapors,  or  fumes  are  vented  from  the 
waste  management  unit  through  the 
closed-vent  system  to  the  control 
device. 

(3)  The  ovmer  or  operator  using  a 
carbon  adsorption  system  to  comply 
with  paragraph  (c)(1)  of  this  section 
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shall  operate  and  maintain  the  control 
device  in  accordance  with  the  following 
requirements: 

(i)  Following  the  initial  startup  of  die 
control  device,  all  activated  carbon  in 
the  control  device  shall.be  replaced 
with  fresh  carbon  on  a  regular  basis  in 
accordance  with  the  requirements  of 
§  265.1033(g)  or  §  265.1033(h). 

(ii)  All  carbon  removed  from  the 
control  device  shall  be  managed  in 
accordance  with  the  requirements  of 
§265.1033(1). 

(4)  An  owner  or  operator  using  a 
control  device  other  than  a  thermal 
vapor  incinerator,  flare,  boiler,  process 
heater,  condenser,  or  carbon  adsorption 
system  to  comply  with  paragraph  (c)(1) 
of  this  section  shall  operate  and 
maintain  the  control  device  in 
accordance  with  the  requirements  of 
§265.1033(1). 

(5)  The  owner  or  operator  shall 
dernonstrate  that  a  control  device 
achieves  the  performance  requirements 
of  paragraph  (c)(1)  of  this  section  as 
follows: 

(i)  An  owner  or  operator  shall 
demonstrate  using  either  a  performance 
test  as  specified  in  paragraph  {c)(5)(iii) 
of  this  section  or  a  design  analysis  as 
specified  in  paragraph  (c)(5)(iv)  of  this 
section  the  performance  of  each  control 
device  except  for  the  following: 

(A)  A  flare; 

(B)  A  boiler  or  process  heater  with  a 
design  heat  input  capacity  of  44 
megawatts  or  greater; 

(C)  A  boiler  or  process  heater  into 
which  the  vent  stream  is  introduced 
with  the  primary  fuel; 

(D)  A  boiler  or  process  heater  burning 
hazardous  waste  for  which  the  owner  or 
operator  has  been  issued  a  final  permit 
under  40  CFR  part  270  and  designs  and 
operates  the  unit  in  accordance  with  the 
requirements  of  40  CFR  part  266, 
subpart  H;  or 

(E)  A  boiler  or  process  heater  burning 
hazardous  waste  for  which  the  owner  or 
operator  has  certified  comphance  with 
the  interim  status  requirements  of  40 
CFR  pan  266,  subpart  H. 

(ii)  An  owner  or  operator  shall 
demonstrate  the  performance  of  each 
flare  in  accordance  with  the 
requirements  specified  in  §  265.1033(e). 

(iii)  For  a  performance  test  conducted 
to  meet  the  requirements  of  paragraph 
(c)(5)(i)  of  this  section,  the  owner  or 
operator  shall  use  the  test  methods  and 
procedures  specified  in  §  265.1034(c)(1) 
through  (c)(4). 

(iv)  For  a  design  analysis  conducted 
to  meet  the  requirements  of  paragraph 
(c)(5)(i)  of  this  section,  the  design 
analysis  shall  meet  the  requirements 
specified  in  S265.1035(b)(4)(iii). 
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(v)  The  ovmer  or  operator  shall 
demonstrate  that  a  carbon  adsorption 
system  achieves  the  performance 
requirements  of  paragraph  (c)(1)  of  this 
section  based  on  the  total  quantity  of 
organics  vented  to  the  atmosphere  from 
all  carbon  adsorption  system  equipment 
that  is  used  for  organic  adsorption, 
organic  desorption  or  carbon 
regeneration,  organic  recovery,  and 
carbon  disposal. 

(6)  If  the  owner  or  operator  and  the 
Regional  Administrator  do  not  agree  on 
a  demonstration  of  control  device 
performance  using  a  design  analysis 
then  the  disagreement  shall  be  resolved 
using  the  results  of  a  performance  test 
performed  by  the  owner  or  operator  in 
accordance  with  the  requirements  of 
paragraph  (c)(5)(iii)  of  this  section.  The 
Regional  Administrator  may  choose  to 
have  an  authorized  representative 
observe  the  performance  test. 


§265.1089    inspection  and  monitoring 
requirements. 

(a)  This  section  applies  to  an  owner 
or  operator  using  air  emission  controls 
in  accordance  with  the  requirements  of 
§  265.1085  through  §  265.1088  of  this 
subpart. 

(b)  Each  cover  used  in  accordance 
with  requirements  of  §  265.1085  through 
§  265.1087  of  this  subpart  shall  be 
visually  inspected  and  monitored  for 
detectable  organic  emissions  by  the 
ovraer  or  operator  using  the  procedure 
specified  in  paragraph  (f)  of  this  section 
except  as  follows: 

(1)  An  owner  or  operator  is  exempted 
from  performing  the  cover  inspection 
and  monitoring  requirements  specified 
in  paragraph  (f)  of  this  section  for  the 
following  tank  covers: 

(i)  A  tank  internal  floating  roof  that  is 
inspected  and  monitored  in  accordance 
with  the  requirements  of  §  265.1091  of 
this  subpart;  or 

(ii)  A  tank  external  floating  roof  that 
is  inspected  and  monitored  in 
accordance  with  the  requirements  of 
§265.1091  of  this  subpart. 

(2)  If  a  tank  is  buried  partially  or 
entirely  underground,  an  owner  or 
operator  is  required  to  perform  the  cover 
inspection  and  monitoring  requirements 
specified  in  paragraph  (f)  of  this  secUon 
only  for  those  portions  of  the  tank  cover 
and  those  connections  to  the  tank  cover 
or  tank  body  (e.g.  fill  ports,  access 
hatches,  gauge  wells,  etc.)  that  extend  to 
or  above  the  ground  surface  and  can  be 
opened  to  the  atmosphere. 

(3)  An  owner  or  operator  is  exempted 
from  performing  the  cover  inspection 
and  monitoring  requirements  specified 
in  paragraph  (f)  of  this  section  for  a 
container  that  meets  all  requirements 


specified  in  either  §265.1087{b)(l)(ii)  or 
§  265.1087(b)(l)(iii)  of  this  subpart. 

(4)  An  owner  or  operator  is  exempted 
from  performing  the  cover  inspection 
and  monitoring  requirements  specified 
m  paragraph  (f)  of  this  section  for  an 
enclosure  used  to  control  air  emissions 
from  containers  in  accordance  with  the 
requirements  of  §  265.1087(b)(2)  of  this 
subpart. 

(c)  Each  closed-vent  system  used  in 
accordance  with  the  requirements  of 
§  265.1088  of  this  subpart  shall  be 
inspected  and  monitored  by  the  owner 
or  operator  in  accordance  with  the 
procedure  specified  in  §  265.1033(j). 

(d)  Each  control  device  used  in 
accordance  with  the  requirements  of 
§  265.1088  of  this  subpart  shall  be 
inspected  and  monitored  by  the  ou-ner 
or  operator  in  accordance  with  the 
procedure  specified  in  §  265.1033(f). 

(e)  The  owner  or  operator  shall 
develop  and  implement  a  written  plan 
and  schedule  to  perform  all  inspection 
and  monitoring  requirements  of  this 
section.  The  owner  or  operator  shall 
incorporate  this  plan  and  schedule  into 
the  facihty  inspection  plan  required 
under  40  CFR  265.15. 

(f)  Inspection  and  monitoring  of  a 
cover  in  accordance  with  the 
requirements  of  paragraph  (b)  of  this 
section  shall  performed  as  follows: 

(1)  The  cover  and  all  cover  openings 
shall  be  iniUally  visually  inspected  and 
monitored  for  detectable  organic 
emissions  on  or  before  the  date  that  the 
tank,  surface  impoundment,  or 
container  using  the  cover  becomes 
subject  to  the  provisions  of  this  subpart 
and  at  other  times  as  requested  by  the 
Regional  Administrator. 

(2)  At  least  once  every  6  months 
following  the  iniUal  visual  inspection 
and  monitoring  for  detectable  organic 
emissions  required  under  paragraph 
(f)(1)  of  this  section,  the  owner  and 
operator  shall  visually  inspect  and 
monitor  the  cover  and  each  cover 
opening  except  for  following  cover 
openings: 

(i)  A  cover  op«iing  that  has 
continuously  remained  in  a  closed, 
sealed-position  for  the  entire  period 
since  the  last  time  the  cover  opening 
wras  visually  inspected  and  monitored 
for  detectable  emissions; 

(ii)  A  cover  opening  that  is  designated 
as  unsafe  to  inspect  and  monitor  in 
accordance  with  paragraph  (f)(5)  of  this 
section; 

(iii)  A  cover  opening  on  a  cover 
installed  and  placed  in  operation  before 
December  6, 1994,  that  is  designated  as 
difficult  to  inspect  and  monitor  in 
accordance  with  paragraph  (f)(6)  of  this 
section. 
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(3)  To  visually  inspect  a  cover,  the 
owner  or  operator  shall  view  the  entire 
cover  surface  and  each  cover  opening  in 
a  closed,  sealed  positicm  for  evidence  of 
any  defect  that  may  affect  the  abihty  of 
the  cover  or  cover  opening  to  continue 
to  operate  with  no  detectable  organic 
emissions.  A  visible  hole,  gap.  tear,  or 
spht  in  the  cover  surface  or  a  covct 
opening  is  defined  as  a  leak  which  shall 
be  repaired  in  accordance  with 
paragraph  (fl(7)  of  this  section. 

(4)  To  monitor  a  cover  for  detectable 
organic  emissions,  the  owner  or 
operator  shall  use  the  following 
procedure:  

(i)  Method  21  in  40  CFR  part  60, 
appendix  A  to  test  each  cover  seal  and 
cover  connection  for  detectable  organic 
emissions.  Seals  on  floating  membrane 
covers  shall  be  monitored  around  the 
entire  perimeter  of  the  cover  at  locations 
spaced  no  greater  than  3  meters  apart. 

(ii)  For  an  cover  connections  and 
seals  except  for  the  seals  around  a 
rotating  s&aft  that  passes  through  a 
cover  opening,  if  the  monitoring 
instrument  indicates  detectable  organic 
emissions  (i.e.,  an  instrimient 
concentration  reading  greater  than  500 
ppmv  plus  the  background  level),  then 
a  leak  is  detected.  Each  detected  leak 
shall  be  repaired  in  accordance  with 
paragraph  (f)(7)  of  this  section. 

(iii)  For  the  seals  around  a  rotating 
shaft  that  passes  through  a  cover 
opening,  if  the  monitoring  instrument 
indicates  a  concentration  reading  greater 
than  10,000  ppmv,  then  a  leak  is 
detected.  Each  detected  leak  shall  be 
repaired  in  accordance  with  paragraph 
(f)(7)  of  this  section. 

(5)  An  owner  or  operator  may 
designate  a  cover  as  an  unsafe  to  inspect 
and  monitor  cover  if  all  of  the  following 
conditions  are  met: 

(i)  The  owner  or  operator  determines 
that  inspection  or  monitoring  of  the 
cover  would  expose  a  worker  to 
dangerous,  hazardous,  or  other  unsafe 
conditions. 

(ii)  The  owner  or  operator  develops 
and  implements  a  written  plan  and 
schedule  to  inspect  the  cover  using  the 
procedure  specified  in  paragraph  (0(3) 
of  this  section  and  monitor  the  cover 
using  the  procedure  specified  in 
paragraph  (f)(4)  of  this  section  as 
frequently  as  practicable  during  those 
times  when  a  worker  can  safely  access 
the  cover. 

(6)  An  owner  or  operator  may 
designate  a  cover  installed  and  placed 
in  operation  before  December  6, 1994,  as 
a  difficult  to  inspect  and  monitor  cover 
if  all  of  the  following  conditions  are 
met: 

(i)  The  owner  or  operator  determines 
that  inspection  or  monitoring  the  cover 


requires  elev  iting  a  wmker  to  a  height 
greater  than  : '.  meters  above  a  support 
surface:  and 

(ii)  The  ovfner  and  operator  develops 
and  implements  a  written  plan  and 
schedule  to  iispect  the  cover  using  the 
procedure  specified  in  paragraph  (f)(3) 
of  this  sectiop,  and  To  monitor  the  cover 
using  the  prdoedure  specified  in 
paragraph  (fl4)  of  this  section  at  least 
once  per  cal(  ndar  year. 

(7)  When  i  leak  is  detected  by  either 
of  the  methc  is  specified  in  paragraph 
(0(3)  or  (f)(4  of  this  section,  the  owner 
or  operator  s  lall  repair  the  leak  in  the 
following  mi  nner: 

(i)  The  ow  ler  or  operator  shall  make 
a  first  attem  it  at  repairing  the  leak  no 
later  than  5  :alendar  days  after  the  leak 
is  detected,   lepair  of  the  leak  shall  be 
completed  a  >  soon  as  practicable,  but  no 
later  than  1;  calendar  days  after  the  leak 
is  detected,   f  repair  of  the  leak  cannot 
be  complete  i  within  the  15-day  period, 
except  as  pr  )vided  in  paragraph  (f)(7)(ii) 
of  this  secti<  n,  then  the  owner  or 
operator  sha  11  not  add  hazardous  waste 
to  the  tank,  iurface  impoimdment.  or 
container  oa  which  the  cover  is 
installed  un  il  the  repair  of  the  leak  is 
completed. 

(ii)  Repaii  of  a  leak  detected  on  a 
cover  instal  ed  on  a  tank  or  surface 
impoundment  may  be  delayed  beyond 
15  calendar idays  if  the  owner  or 
operator  del  ermines  that  both  of  the 
following  CI  mditions  occur: 

(A)  Repair  of  the  leak  requires  first 
'  emptying  tMe  contents  of  the  tank  or 

surface  impoundment;  and 

(B)  Temporary  removal  of  the  tank  or 
surface  imp  aundment  from  service  will 
result  in  th<  imscheduled  cessation  of 
production  tom  the  process  unit  or 
operation  o  the  waste  management  unit 
that  is  generating  the  hazardous  waste 
managed  inithe  tank  or  surface 
impoundment. 

(iii)  Repair  of  a  leak  determined  by 
the  owner  ( r  operator  to  meet  the 
conditions  specified  in  paragraph 
(f)(7)(ii)  of  I  his  section  shall  be 
performed  it  the  next  time  the  process, 
system,  or  i  vaste  management  unit  that 
is  generatii  g  the  hazardous  waste 
managed  ir  the  tank  or  surface 
impoundm  jnt  stops  operation  for  any 
reason. 

§265.1090  ^Recordkeeping  requkeirwnts! 

(a)  Each  ijwner  or  operator  of  a  facility 
subject  to  icquirements  in  this  subpart 
shall  recDri  and  maintain  the  following 
informatio^  as  applicable: 

(1)  Docutnentation  for  each  cover 
installed  oti  a  tank  in  accordance  with 
the  require  rnents  of  §  265.1085(b)(2)  or 
§  265.1085  b)(3)  of  this  subpart  that 
includes  ix  formation  prepared  by  the 


owner  or  operator  or  provided  by  the 
cover  manufacturer  or  vendor 
describing  the  cover  design,  and 
certification  by  the  owner  or  operator 
that  the  cover  meets  the  applicable 
design  specifications  as  listed  in 
§  265.1091(c)  of  this  subpart. 

(2)  Dociunentation  for  each  floating 
membrane  covet  installed  on  a  surface 
impoundment  in  accordance  with  the 
requirements  of  §  265.1086(c)  of  this 
subpart  that  includes  information 
prepared  by  the  owner  or  operator  or 
provided  by  the  cover  manufacturer  or . 
vendor  describing  the  cover  design,  and 
certification  by  the  owner  or  operator 
that  the  cover  meets  the  specifications 
listed  in  §  265.1086(e)  of  this  subpart. 

(3)  Documentation  for  each  enclosure 
used  to  control  air  emissions  from 
containers  in  accordance  with  the 
requirements  of  §265.1087(b)(2)[i)  of 
this  subpart  that  includes  information 
prepared  by  the  owner  or  operator  or 
provided  by  the  manufacturer  or  vendor 
describing  the  enclosure  design,  and 
certification  by  the  owner  or  operator 
that  the  enclosure  meets  the 
specifications  listed  in 

§  265.1087{b)(2)(ii)  of  this  subpart. 

(4)  Documentation  for  each  closed- 
vent  system  and  control  device  installed 
in  accordsuice  with  the  requirements  of 
§  265.1088  of  this  subpart  that  includes: 

(i)  Certification  that  is  signed  and 
dated  by  the  owner  or  operator  stating 
that  the  control  device  is  designed  to 
operate  at  the  performance  level 
documented  by  a  design  analysis  as 
specified  in  paragraph  (a)(4)(ii)  of  this 
section  or  by  performance  tests  as 
specified  in  paragraph  (a)(4)(iii)  of  this 
section  when  the  tank,  surface 
impoimdment,  or  container  is  or  would 
be  operating  at  capacity  or  the  highest 
level  reasonably  expected  to  occur. 

(ii)  If  a  design  analysis  is  used,  then 
design  docimientation  as  specified  in 
§  265.1035(b)(4).  The  documentation 
shall  include  information  prepared  by 
the  owner  or  operator  or  provided  by 
the  control  device  manufacturer  or 
-  vendor  that  describes  the  control  device 
design  in  accordance  with 
§  265.1035(b){4)(iii)  and  certification  by 
the  owner  or  operator  that  the  control 
equipment  meets  the  applicable 
specifications. 

(iii)  If  performance  tests  are  used, 
then  a  performance  test  plan  as 
specified  in  §  265.1035(b)(3)  and  all  test 
results. 

(iv)  Information  as  required  by 
§  265.1035(c)(1)  and  §  265.1035(c)(2). 

(5)  Records  for  all  Method  27  tests 
performed  by  the  owner  or  operator  for 
each  container  used  to  meet  the 
requirements  (rf§265.1087(b)(l)(iii)  of 
this  subpart. 
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(6)  Records  for  all  visual  inspections 
conducted  in  accordance  with  the 
requirements  of  §  265.1089  of  this 
subpart. 

(7)  Records  for  all  monitoring  for 
detectable  organic  emissions  conducted 
in  accordance  with  the  requirements  of 
§  265.1089  of  this  subpart. 

(8)  Records  of  the  date  of  each  attempt 
to  repair  a  leak,  repair  methods  applied, 
and  the  date  of  successful  repair. 

(9)  Records  for  all  continuous 
monitoring  conducted  in  accordance 
with  the  requirements  of  §  265.1089  of 
this  subpart. 

(10)  Records  of  the  management  of 
carbon  removed  from  a  carbon 
adsorption  system  conducted  in 
accordance  with  §265.1088(c)(3)(ii)  of 
this  subpart. 

(11)  Records  for  all  inspections  of 
each  cover  installed  on  a  tank  in 
accordance  with  the  requirements  of 
§  265.1085(b)(2)  or  §  265.1085(b)(3)  of 
this  subpart  that  includes  information  as 
listed  in  §  265.1091(c)  of  this  subpart. 

(b)  An  owner  or  operator  electing  to 
use  air  emission  controls  for  a  tank  in 
accordance  with  the  conditions 
specified  in  §  265.1085(c)  of  this  subpart 
shall  record  the  following  information: 

(1)  Date  and  time  each  waste  sample 
is  collected  for  direct  measurement  of 
maximum  organic  vapor  pressure  in 
accordance  with  §  265.1084(c)  of  this 
subpart. 

(2)  Results  of  each  determination  for 
the  maximum  organic  vapor  pressure  of 
the  waste  in  the  tank  performed  in 
accordance  with  §  265.1084(c)  of  this 
subpart. 

(3)  Records  specifying  the  tank 
dimensions  and  design  capacity. 

(c)  An  owner  or  operator  electing  to 
use  air  emission  controls  for  a  tank  in 
accordance  with  the  requirements  of 
§  265.1091  of  this  subpart  shall  record 
the  information  required  by 

§  265.1091  (c)  of  this  subpart. 

(d)  An  owner  or  operator  electing  not 
to  use  air  emission  controls  for  a 
particular  tank,  surface  impoundment, 
or  container  subject  to  this  subpart  in 
accordance  with  the  conditions 
specified  in  §  265.1083(c)  of  this  subpart 
shall  record  the  information  used  by  the 
owner  or  operator  for  each  waste 
determination  (e.g.,  test  results, 
measurements,  calculations,  and  other 
documentation)  in  the  facility  operating 
log.  If  analysis  results  for  waste  samples 
are  used  for  the  waste  determination, 
then  the  owner  or  operator  shall  record 
the  date,  time,  and  location  that  each 
waste  sample  is  collected  in  accordance 
with  applicable  requirements  of 
§  265.1084  of  this  subpftl. 

(e)  An  owner  or  operator  electing  to 
comply  with  requirements  in 


accordance  with  §  265.1083(c)(2)(vi)  or 
§  265.1083(c)(2)(v)  of  this  subpart  shall 
record  the  identification  number  for  the 
incinerator,  boiler,  or  industrial  furnace 
in  which  the  hazardous  waste  is  treated. 

(0  An  owner  or  operator  designating 
a  cover  as  unsafe  to  inspect  and  monitor 
pursuant  to  §  265.1089(f)(5)  of  this 
subpart  or  difficult  to  inspect  and 
monitor  pursuant  to  §  265.1089(f)(6)  of 
this  subpart  shall  record  in  a  log  that  is 
kept  in  the  facility  operating  record  the 
following  information: 

(1)  A  list  of  identification  numbers  for 
tanks  with  covers  that  are  designated  as 
unsafe  to  inspect  and  monitor  in 
accordance  with  the  requirements  of 
§  265.1089(f)(5)  of  this  subpart,  an 
explanation  for  each  cover  stating  why 
the  cover  is  unsafe  to  inspect  and 
monitor,  and  the  plan  and  schedule  for 
inspecting  and  monitoring  each  cover. 

(2)  A  fist  of  identification  numbers  for 
tanks  with  covers  that  are  designated  as 
difficult  to  inspect  and  monitor  in 
accordance  with  the  requirements  of 
§  265.1089(f)(6)  of  this  subpart,  an 
explanation  for  each  cover  stating  why 
the  cover  is  difficuh  to  inspect  and 
monitor,  and  the  plan  and  schedule  for 
inspecting  and  monitoring  each  cover. 

(g)  All  records  required  oy  paragraphs 
(a)  through  (f)  of  this  section  except  as 
required  in  paragraphs  (a)(1)  through 
(a)(4)  of  this  section  shall  be  maintained 
in  the  operating  record  for  a  minimum 
of  3  years.  All  records  required  by 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section  shall  be  maintained  in  the 
operating  record  until  the  air  emission 
control  equipment  is  replaced  or 
otherxyise  no  longer  in  service. 

(h)  The  owner  or  operator  of  a  facility 
that  is  subject  to  this  subpart  and  to  the 
control  device  standards  in  40  CFR  part 
60,  subpart  W,  or  40  CFR  part  61. 
subpart  V,  may  elect  to  demonstrate 
compliance  with  the  apphcable  sections 
of  this  subpart  by  documentation  either 
pursuant  to  this  subpart,  or  pursuant  to 
the  provisions  of  40  CFR  part  60. 
subpart  W  or  40  CFR  part  61 ,  subpart 
V.  to  the  extent  that  the  documentation 
required  by  40  CFR  parts  60  or  61 
duplicates  the  documeptation  required 
by  this  section.   • 


§  265.1091    Alternative  tank  emissions 
control  requirements. 

(a)  This  section  applies  to  owners  and 
operators  of  tanks  electing  to  comply 
with  §  265.1085(b)(2)  or  (b)(3)  of  this 
subpart.  * 

(1)  The  owner  or  operator  electing  to 
comply  with  §  265.1085(b)(2)  of  this 
subpart  shall  design,  install,  operate, 
and  maintain  a  fixed  roof  and  internal 
floating  roof  that  meet  the  following 
requirements. 


(i)  The  fixed  roof  shall  comply  with 
the  requirements  of  $  265.1085(d)(1)  of 
this  subpart.  The  internal  floating  roof 
shall  rest  or  float  on  the  waste  surface 
(but  not  necessarily  in  complete  contact 
with  it)  inside  a  tank  that  has  a  fixed 
roof.  The  internal  floating  roof  shall  be 
floating  on  the  waste  surface  at  all 
times,  except  during  initial  fill  and 
during  those  intervals  when  the  tank  is 
completely  emptied  or  subsequently 
emptied  and  refilled.  When  the  roof  is 
resting  on  the  leg  supports,  the  process 
of  filling,  emptying,  or  refilhng  shall  be 
continuous  and  shall  be  accomplished 
as  rapidly  as  possible. 

(ii)  Each  internal  floating  roof  shall  be 
equipped  with  one  of  the  follouing 
closure  devices  between  the  wall  of  the 
tank  and  the  edge  of  the  internal  floating 
roof: 

(A)  A  foam-  or  liquid-filled  seal 
mounted  in  contact  with  the  waste 
(liquid-mounted  seal).  A  liquid- 
mounted  seal  means  a  foam-  or  liquid- 
filled  seal  mounted  in  contact  with  the 
waste  between  the  wall  of  the  tank  and 
the  floating  roof  continuously  around 
the  circumference  of  the  tank. 

(B)  Two  seals  mounted  one  above  the 
other  so  that  each  forms  a  continuous 
closure  that  completely  covers  the  space 
between  the  wall  of  the  tank  and  the 
edge  of  the  internal  floating  roof.  The 
lower  seal  may  be  vapor-mounted,  hut 
both  shall  be  continuous. 

(C)  A  mechanical  shoe  seal.  A 
mechanical  shoe  seal  is  a  metal  sheet 
held  vertically  against  the  wall  of  the 
tank  by  springs  or  weighted  levers  and 
is  connected  by  braces  to  the  floating 
roof.  A  flexible  coated  fabric  (envelope) 
spans  the  annular  space  between  the 
metal  sheet  and  the  floating  roof 

(iii)  Each  opening  in  a  noncontact 
internal  floating  roof  except  for 
automatic  bleeder  vents  (vacuum 
breaker  vents)  and  the  rim  space  vents 
is  to  provide  a  projection  below  the 
waste  surface. 

(iv)  Each  opening  in  the  internal 
floating  roof  except  for  leg  sleeves, 
automatic  bleeder  vents,  rim  space 
vents,  column  wells,  ladder  wells, 
sample  wells,  and  stub  drains  is  to  be 
equipped  with  a  cover  or  lid  which  is 
to  be  maintained  in  a  closed  position  at 
all  times  (i.e.,  no  visible  gap)  except 
when  the  device  is  in  actual  use.  The 
cover  or  lid  shall  be  equipped  with  a 
gasket.  Covers  on  each  access  hatch  and 
automatic  gauge  float  well  shall  be 
bolted  except  when  they  are  in  use. 

(v)  Automatic  bleeder  vents  shall  be 
equipped  with  a  gasket  and  are  to  be 
closed  at  all  times  when  the  roof  is 
floating  except  when  the  roof  is  being 
floated  off  or  is  being  landed  on  the  roof 
leg  supports. 
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( vi)  Rim  spac»  vents  shall  be 
equipped  with  a  gasket  and  are  to  be  set 
to  open  only  when  the  internal  floating 
roof  is  not  floatiiig  or  at  the 
mantibcturer's  recommended  setting. 

(vii)  Each  pmettatlon  of  the  internal 
floating  roof  for  the  purpose  of  sampling 
shall  be  a  sample  well.  The  sample  well 
shall  have  a  sbt  fdnic  cover  that  covers 
at  least  90  pefcent  of  die  opening. 

(v  iii)  Eadi  penetrstiiHt  of  the  internal 
floating  roof  that  allows  for  passage  of 
a  column  supporting  the  fixed  roof  shall 
have  a  flexible  fabric  sleeve  seal  or  a 
gasketed  sliding  cover. 

(ix)  Each  penetration  of  the  internal 
floating  roof  that  allows  for  passage  of 
a  ladder  shall  have  a  gasketed  sliding 
cover. 

(2)  The  owner  or  operator  electing  to 
comply  with  §  265.1085(b)(3)  of  this 
subpart  shall  design,  install,  operate, 
and  maintain  an  external  floating  roof 
that  meets  the  following  requirements: 

(i)  Each  external  floating  roof  shall  be 
equipped  with  a  closure  device  between 
the  wail  of  the  tank  and  the  roof  edge. 
The  closure  device  is  to  consist  of  two 
seals,  one  above  the  other.  The  lower 
seal  is  referred  to  as  the  primary  seal, 
and  the  upper  seal  is  referred  to  as  the 
secondary  seal. 

(A)  The  primary  seal  shall  be  either  a 
mechanical  shoe  seal  or  a  liquid- 
mounted  seal.  Except  as  provided  in 
paragraph  (b)(2)(iv)  of  this  section,  the 
seal  shall  completely  cover  the  annular 
space  between  the  e(^e  of  the  floating 
roof  and  tank  wall. 

(B)  The  secondary  seal  shall 
completely  cover  the  annular  space 
between  the  external  floating  roof  and 
the  wall  of  the  tank  in  a  continuous 
fashion  except  as  allowed  in  paragraph 
(b)(2)(iv)  of  this  section. 

(ii)  E.xcept  for  automatic  bleeder  vents 
and  rim  space  vents,  each  opening  in  a 
noncontad  external  floating  roof  shall 
provide  a  projection  beiow  the  waste 
surface.  Except  for  automatic  bleeder 
vents,  rim  space  vents,  roof  drains,  and 
leg  sleeves,  each  opening  in  the  roof  is 
to  be  equipped  with  a  gasketed  cover, 
seal,  or  lid  that  is  to  be  maintained  in 
a  closed  position  at  all  times  (i.e.,  no 
visible  gap)  except  when  the  device  is 
in  actual  use.  Automatic  bleeder  vents 
are  to  be  closed  at  all  times  when  the 
roof  is  floating  except  when  the  roof  is 
being  floated  off  or  is  being  landed  on 
the  roof  leg  supports.  Rim  vents  are  to 
be  set  to  open  when  the  roof  is  being 
floated  oS  the  roof  leg  supports  or  at  the 
manufacturer's  recommended  setting 
Automatic  bke<ter  vents  and  rim  space 
vents  are  to  be  gasketed.  Eadi 
emergency  roof  drain  is  to  be  provided 
with  a  slotted  membrane  fabric  cover 


that  covers  at  east  90  percent  of  die  area 
of  the  openinj . 

(iii)  The  roc  f  shall  be  floating  on  the 
waste  at  all  til  aes  (i.e..  off  the  roof  leg 
suppOTts)  exo  p(  during  initial  fill  imtil 
the  roof  is  hfltd  off  leg  supports  and 
when  the  tank  is  completely  emptied 
and  subsequently  refilled.  The  process 
of  filling,  emptying,  or  refilling  when 
the  roof  is  reding  on  the  leg  supports 
shall  be  conti  mous  and  shall  be 
accomplishec  as  rapidly  as  possible. 

(3)  The  OW1  er  or  operator  may  elect 
to  comply  wiCh  §  265.1085(b)(2)  or  (b)(3) 
of  this  subpait  using  an  alternative 
means  of  emission  limitation  for  which 
a  Federal  Register  notice  has  been 
pubUshed  in^ccordance  with  the 
requirements 'of  40  CFR  60.114b 
permitting  its  use  as  an  alternative 
means  for  the  purpose  of  compliance 
vrith40CFR  i;0.112b. 


Monito^g  and  inspection  of  the 
p  nent  described  in 
~  this  section  shall  be 


(a)  of 


(i)  Visually 
floating  roof, 


or  the  seal 
internal  floa 
or  operator  si 


(b) 
control  equi 
paragraph 
conducted  asjfollows: 

(1)  After  in  ttallation,  owners  and 
operators  of  i  atemal  floating  roofs  shall: 

inspect  the  internal 
the  primary  seal,  and  the 
secondotry  seil  (if  one  is  in  service), 
prior  to  filling  the  tank  with  waste.  If 
there  are  holes,  tears,  or  other  openings 
in  the  primal^  seal,  die  secondary  seal, 
c.  or  defects  in  the 
ng  roof,  or  both,  the  owner 
all  repair  the  items  before 
filling  the  taijk. 

(ii)  For  tan  ^  equipped  with  a  liquid- 
mounted  or  itiechanical  shoe  primary 
seal,  visually  inspect  the  internal 
floating  roof  knd  the  primary  seal  or  the 
secondary  sebl  (if  one  is  in  service) 
through  manholes  and  roof  hatches  on 
the  fixed  root  at  least  once  every  12 
months  after  initial  fiU.  If  the  internal 
floating  roof  s  not  resting  on  the  surface 
of  the  waste  nside  the  tank,  or  there  is 
liquid  accumulated  on  the  roof,  or  the 
seal  is  detached,  or  there  are  holes  or 
tears  in  the  seal  fabric  the  owner  or 
operator  sha  I  repair  the  items  or  empty 
and  remove  the  tank  from  service  within 
45  days.  If  a  failure  that  is^etected 
during  inspe  Dtions  required  in  this 
paragraph  a  nnot  be  repaired  within  45 
days  and  if  t  le  tank  cannot  be  emptied 
within  45  da  ys,  a  30-day  extenson  may 
be  requesteil  from  the  Regional 
Administrator.  Such  a  request  for  an 

11  document  that  alternate 
vailable  and  specify  a 
:tioiis  the  owner  or 
take  that  will  assure  that 
the  cootrol  ^uipmetit  will  be  repnred 
or  the  tank  i  riU  be  emptied  as  soon  as 
possible. 


extension  st 
capacity  is  \ 
schedule  of  { 
operator  wil 


(iii)  Fw  tai^  equipped  vriA  a 
double-seal  system  as  specified  in 
paragraph  (a){lKiKB)  of  this  section: 

-  (A)  Visually  inspect  the  tank  as 
specified  in  paragraph  (b)(lXiv)  of  this 
section  at  least  every  5  years;  or 

(B)  Visually  inspect  the  tank  as 
specified  in  paragraph  (b)(l)(ii)  of  this 
section. 

(iv)  Visually  inspect  the  internal 
floating  roof,  the  primary  seal,  the 
secondary  seal  (if  one  is  in  service), 
gaskets,  slotted  membranes,  and  sleeve 
seals  (if  any)  each  time  the  tank  is 
emptied  and  degassed.  If  the  internal 
floating  roof  has  defects;  the  primary 
seal  has  holes,  tears,  or  other  openings 
in  the  seal  or  the  seal  febric;  or  the 
secondary  seal  has  holes,  tears,  c»-  other 
openings  in  the  seal  or  the  seal  fabric; 
or  the  gaskets  no  longer  close  off  the 
waste  surfaces  fit>m  the  atmosphere;  or 
the  slotted  membrane  has  more  than  10 
percent  open  area,  the  owner  or  operator 
shall  repair  the  items  as  necessary  so 
that  none  of  the  conditions  specified  in 
this  p>aragraph  exist  before  refilHng  the 
tank  with  waste.  In  no  event  ^all 
inspections  conducted  in  accordance 
with  this  provision  occur  at  intervals 
greater  than  10  years  in  the  case  of  tanks 
conducting  the  annual  visual  inspection 
as  specified  in  paragraph  (b)(lKii)  of 
this  section,  and  at  intervals  no  greater 
than  5  years  in  the  case  of  tanks 
specified  in  paragraph  (b)(l)(iii)  of  this 
section. 

(v)  Notify  the  Regional  Administrator 
in  writing  at  least  30  days  prior  to  the 
filling  or  refilling  of  each  tank  for  which 
an  inspection  is  required  by  paragraphs 
(b)(l)(i)  and  (b)(l)(iv)  of  this  section  to 
afford  the  RegicMial  Administrator  the 
opporttmity  to  have  an  observer  present. 
If  the  inspection  required  by  paragraph 
(b)(l)(iv)  of  this  section  is  not  planned 
and  the  owner  or  operator  could  not 
have  known  about  the  inspection  30 
days  in  advance  of  refilling  the  tank,  the 
owner  or  operator  ^all  notify  the 
Regional  Administrator  at  least  7  days 
prior  to  the  refilling  of  the  tank. 
Notification  shall  be  made  by  telephone 
immediately  followed  by  written 
documentation  demonstratirtg  why  the 
inspection  was  unplanned. 
Alternatively,  this  notification, 
including  the  written  documentation, 
may  be  made  in  writing  and  sent  by 
express  mail  so  that  it  is  received  by  the 
Regional  Administrator  at  least  7  daj-s 
prior  to  the  refilling. 

(2)  After  installation,  the  owner  or 
operator  of  an  external  floating  roof 
shall: 

(i)  Determine  the  gap  areas  and 
maximum  gap  widths  betweoi  the 
primary  seal  and  the  wall  of  the  tank 
and  between  the  secondary  seal  and  the 
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wall  of  the  tank  according  to  the 
following  fiequency: 

(A)  Measurements  of  gaps  between 
the  tank  wall  and  the  primary  seal  (seal 
gaps)  shall  he  performed  during  the 
hydrostatic  testing  of  the  tank  or  within 
60  days  of  the  initial  fill  with  waste  and 
at  least  once  every  5  years  thereafter. 

(B)  Measurements  of  gaps  between  the 
lank  wall  and  the  secondary  seal  shall 
be  performed  within  60  days  of  the 
initial  fill  with  waste  and  at  least  once 
per  year  thereafter. 

(C)  If  any  tank  ceases  to  hold  waste  for 
a  period  of  1  year  or  more,  subsequent 
introduction  of  waste  into  the  tank  shall 
be  considered  an  initial  fill  for  the 
purposes  of  paragraphs  (bM2)(i)(A)  and 
(b)f2)(i)(B)  of  this  section. 

(ii)  Determine  the  gap  widths  and 
areas  in  the  primary-  and  secomlary  seals 
individually  by  the  following 
procedures: 

(A)  Measure  seal  gaps,  if  any,  at  one 
or  more  floating  roof  levels  when  the 
roof  is  floating  off  the  roof  leg  supports. 

(B)  Measure  seal  gaps  aroimd  the 
entire  circumference  of  the  tank  in  each 
place  where  a  0.32-cm  diameter  uniform 
probe  passes  fiwly  (without  forcing  or 
binding  against  the  seal)  between  the 
seal  and  the  wall  of  the  tank  and 
measure  the  circumferential  distance  of 
each  such  location. 

(C)  Determine  the  total  surface  area  of 
each  gap  described  in  paragrai^ 
(b)(2)(ii)fB)  of  this  section  by  using 
probes  of  various  widths  to  measure 
accurately  the  actual  distance  from  the 
tank  wall  to  the  seal  and  mulfipljing 
each  such  width  by  its  respective 
circumferential  distance. 

(iii)  Add  the  gap  surface  area  of  each 
gap  location  for  the  primary  seal  and  the 
.secondary  seal  individually  and  divide 
the  sum  for  each  seal  by  the  nominal 
diameter  of  the  tank  and  compare  each 
ratio  to  the  respective  standards  in 
paragraph  (b)(2)(iv)  of  this  section. 

(iv)  Make  necessary  repairs  or  empty 
the  tank  within  45  days  of  identification 
in  any  inspection  for  seals  not  meeting 
the  following  requirements: 

(A)  The  accumulated  area  of  gaps 
between  the  tank  wall  and  the 
mechanical  shoe  or  liquid-mounted 
primary  seal  shall  not  exceed  212  cm' 
pet  meter  of  tank  diameter,  and  the 
width  of  any  portion  of  any  gap  shall 
not  exceed  3.81  cm. 

yi)  One  end  of  the  mechanical  shoe  is 
to  extend  into  the  waste  contained  in 
the  tank,  and  the  other  end  is  to  extend 
a  minimum  vertical  distance  of  61  cm 
above  the  waste  surface. 

{2)  There  are  to  be  no  holes,  tears,  or 
other  openings  in  the  shoe,  seal  fabric, 
•tr  seal  envelope. 


(B)  The  secondary  seal  is  to  meet  the 
following  requirements: 

(1)  The  secondary  seal  is  to  be 
installed  above  the  primary  seal  so  that 
it  completefy  covers  the  space  between 
the  roof  edge  and  the  tank  wall  except 
as  provided  in  paragraph  (b)(2)(ii)(C)  of 
this  section. 

(2)  The  accumulated  area  of  gaps 
between  the  tank  vrall  and  the 
secondary  seal  shall  not  exceed  21.2 
cm2  per  meter  of  tank  diameter,  and  the 
width  of  any  portion  of  any  gap  shall 
not  exceed  1.27  cm. 

(3)  There  are  to  be  no  holes,  tears,  or 
other  openings  in  the  seal  or  seal  fabric. 

(v)  Ifa  failure  that  is  detected  during 
inspections  required  in  paragraph 
(b)(2)(i)  of  this  section  cannot  be 
repaired  within  45  days  and  if  the  tank 
cannot  be  emptied  within  45  days,  a  30- 
day  extension  may  be  requested  from 
the  Regional  Administrator.  Such 
extension  request  shall  include  a 
demonstiBtion  of  the  unavailability  of 
alternate  capacity  and  a  specification  of 
a  schedule  that  will  assure  that  the 
control  equipment  wili  be  repaired  or 
the  tank  will  be  emptied  as  soon  as 
possible. 

(vi)  Notify  the  Regional  Administrator 
30  days  in  advance  of  any  gap 
measurements  required  by  paragraph 
(b)(2)(i)  of  this  section  to  afford  the 
Regional  Administrator  the  opportunity 
to  have  an  observer  present. 

(vii)  Visually  inspect  the  external 
floating  roof,  the  primary  seal, 
secondary'  seal,  and  fittings  each  time 
the  vessel  is  emptied  and  degassed. 

(A)  If  the  external  floating  roof  has 
defects,  the  primary  seal  has  holes, 
tears,  or  other  openings  in  the  seal  or 
the  seal  fabric,  or  the  secondary  seal  has 
holes,  tears,  or  other  openings  in  the 
seal  or  the  seal  fabric,  the  owner  or 
operator  shall  repair  the  items  as 
necessary  so  that  none  of  the  conditions 
specified  in  this  paragraph  exist  before 
filling  or  refilling  the  tank  with  waste. 

(B)  For  all  the  inspections  required  by 
paragraph  (b)(2)(vii)  of  this  section,  the 
owner  or  operator  shall  notify  the 
Regional  Administrator  in  writing  at 
least  30  days  prior  to  the  filling  or 
refilling  of  each  tank  to  afford  the 
Regional  Administrator  the  opportunity 
to  iiispect  the  tank  prior  to  refilling.  If 
the  inspection  required  by  paragraph 
(b)(2)(vii)  of  this  section  is  not  planned 
and  the  owner  or  operator  could  not 
have  known  about  the  inspection  30 
days  in  advance  of  refilling  the  tank,  the 
owiier  or  operator  shall  notify  the 
Regional  Administrator  at  least  7  days 
prior  to  the  reBlling  of  the  tank. 
Notification  shall  b*  made  1^  telephone 
immediately  followed  by  written 
documentation  demonstrating  why  the 


inspection  was  unplanned. 
Alternatively,  this  notificaUon. 
including  the  written  documentation, 
may  be  made  in  writing  and  sent  by 
express  mail  so  that  it  is  received  by  the 
Regional  Administrator  at  least  7  days 
prior  to  the  refilling. 

(c)  Owners  and  operators  who  elect  lo 
install  and  operate  the  control 
equipment  in  paragraph  (a)  of  this 
section  shall  include  the  following 
information  in  the  operating  record  in 
accordance  with  the  requirements  of 
§265.1090(a)(1)and  (a)(ll)  ofthis 
subpart: 
(1)  Internal  floating  roof, 
(i)  Documentation  that  describes  th« 
control  equipment  design  and  certifies 
that  the  control  equipment  meets  the 
specifications  of  paragraphs  (a)(1)  and 
(b)(1)  ofthis  secticm. 

(ii)  Records  of  each  inspection 
performed  as  required  by  paragraphs 
(b)(l)(i)  through  (b)(l)(iv)  ofthis  section 
Eacb  record  shall  identify  the  tank  on 
which  the  inspection  was  performed 
and  shall  contain  the  date  the  tank  was 
inspected  and  the  observed  condition  of 
each  component  of  tbe  control 
equipment  (seals,  ii^emal  floating  roof, 
and  fittings). 

(iii)  If  any  of  the  conditions  dcMTibwl 
in  paragraph  (b)(l)(ii)  of  this  section  »nt 
detected  during  the  annual  visual 
inspection  required  by  paragraph 
(b)(l)(ii)  of  this  section,  the  records  shall 
identify  the  tank,  the  nature  of  the 
defects,  and  the  date  the  tank  was 
emptied  or  the  nature  of  and  date  the 
repair  was  made. 

(iv)  After  each  inspection  required  by 
paragraph  (bKl)(iii)  ofthis  section  that 
finds  holes  or  tears  in  the  seal  or  seal 
fabric,  or  defects  in  the  internal  floating 
roof,  or  other  control  equipment  def«x:ts 
listed  in  paragraph  (b)(l)(ii)of  this 
section,  the  records  shall  identify  the 
tank  and  the  reason  it  did  not  meet  the 
specifications  of  paragraph  (a)(1)  or 
(b)(l)(iii)  ofthis  section  and  des«:ribe 
each  repair  made. 
(2)  External  floating  roof, 
(i)  Documentation  Uiat  describes  the 
control  equipment  design  and  certifies 
that  the  control  equipment  meets  the 
specifications  of  paragraphs  (aM2)  and 
(b)(2)(ii)  through  (b)(2Kiv)  of  this 
section. 

(ii)  Records  of  each  gap  measurement 
performed  as  required  by  paragraph 
(b)(2)  ofthis  section.  Each  record  shall 
identify  the  tank  in  which  the 
measurement  was  performed,  the  date  of 
measurement,  the  raw  data  obtained  in 
the  measurement,  and  the  calculations 
described  in  paragraphs  (bH2)(ii)  and 
(bK2Kiii)  of  this  section. 

(iii)  Records  for  each  seal  gap 
measurement  that  detects  gaps 
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exceeding  the  limitations  specified  by 
paragraph  (b)(2)(iv)  of  this  section  that 
identifies  the  tauok,  the  date  the  tank  was 
emptied  or  the  repairs  made,  and  the 
nature  of  the  repair. 

PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  MANAGEMENT 
PROGRAM 

33.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905. 6912.  6925. 
6927,  6939.  and  6974. 

Subpart  A— General  Information 

34.  Section  270.4  is  amended  by 
revising  paragraphs  (a)(2),  and  (a)(3)  and 
by  adding  paragraph  (a)(4)  to  read  as 
follows: 

f27a4    Effect  of  a  permit 

(a)  •  •  • 

(2)  Are.promulgated  under  part  268  of 
this  chapter  restricting  the  placement  of 
hazardous  wastes  in  or  on  the  land; 

(3)  Are  promulgated  under  part  264  of 
this  chapter  regarding  leak  detection 
systems  for  new  and  replacement 
surface  impoundment,  waste  pile,  and 
landfill  units,  and  lateral  expansions  of 
surface  impoundment,  waste  pile,  and 
landfill  imits.  The  leak  detection  system 
requirements  include  double  liners, 
CQA  programs,  monitoring,  action 
leakage  rates,  and  response  action  plans, 
and  will  be  implemented  through  the 
procedures  of  §  270.42  Class  1  permit 
modifications;  or 

(4)  Are  promulgated  under  subparts 
AA,  BB,  or  CC  of  part  265  of  this  chapter 
limiting  air  emissions. 


Subpart  B — Permit  Application 

35.  Section  270.14  is  amended  by 
revising  paragraph  (b)(5)  to  read  as 
follows: 

§270.14  •  Contents  of  Part  B:  General 
requirements. 

•        •        •        •        • 

(b)  •  •  * 

(5)  A  copy  of  the  general  inspection 
schedule  required  by  §  264.15(b). 
Include  where  applicable,  as  part  of  the 
.  inspection  schedule,  specific 
requirements  in  §§264.174,  245.193(1), 
264.195,  264.226.  264.254,  264.273, 
264.303,  264.602,  264.1033,  264.1052, 


264.1053,  ^4.1058.  264.1088,  and 
264.1091. 

*  *  k 

36.  Sectii  tn  270.15  is  amended  by 
adding  par  igraph  (e)  to  read  as  follows: 


§270.15 
requlremenfe 


(e)  Inforiliation 
control  eqi  ipment 
§270.27. 

37. 
adding 


Secti  }n 


;pari; 


§270.16 
requiremertis 
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Stifle  Part  B  information 
for  containers. 


on  air  emission 
as  required  in 


270.16  is  amended  by 
graph  (k)  to  read  as  follows: 


Specific  Part  B  Information 
for  tank  systems. 


(k)  Information  on  air  emission 
control  equipment  as  required  in 
§270.27. 

38.  Secti  on  270.17  is  amended  by 
adding  pai  igraph  (j)  to  read  as  follows: 

§  270.17    S  Mcific  Part  B  information 
requiremen  s  for  surface  impoundments. 

•        •        •        *        • 

(j)  Infon  lation  on  air  emission  control 
equipment  as  required  in  §  270.27. 

39.  Part  J70  subpart  B  is  amended  by 
adding  §  2  '0.27  to  read  as  follows: 

§270.27    S  secific  Part  B  information 
requiremen  ts  for  air  emission  controis  for 
tanks,  surf]  ce  impoundments,  and 
containers. 

(a)  Exce  >t  as  otherwise  provided  in 
§  264.1  of  his  chapter,  owners  and 
operators  i  >f  tanks,  surface 
impoundifients,  or  containers  that  use 
air  emissien  controls  in  accordance  with 
the  requir  sments  of  40  CFR  part  264, 
subpart  O  :  shall  provide  the  following 
additiona  information 

(1)  Doci  mentation  for  each  cover 
installed  c  n  a  tank  subject  to 
§  264.108^  (b)(2)  or  §  264.1084(b)(3)  of 
this  chapt  ;r  that  includes  information 
prepared  ly  the  owner  or  operator  or 
provided  )y  the  cover  manufacturer  or 
vendor  de  scribing  the  cover  design,  and 
certificatii  )n  by  the  owner  or  operator 
that  the  c(  ver  meets  the  applicable 
design  spi  cifications  as  listed  in 
§  265.109  (c)  of  this  chapter. 

(2)  Iden  ;ification  of  each  container 
area  subje  :t  to  the  requirements  of  40 
CFR  part  :  :64,  subpart  CC  and 
certificati  )n  by  the  owner  or  operator 
that  the  n  quirements  of  this  subpart  are 
met. 

(3)  Docfimentation  for  each  enclosure 
used  to  c(  ntrol  air  emissions  from 
container  i  in  accordance  with  the 


Promulgation  date 


Title  of  regul£  tion 


requirements  of  §  264.1086(b)(2)(i)  of 
this  chapter  that  includes  information 
prepared  by  the  owner  or  operator  or 
provided  by  the  manufacturer  or  vendor 
describing  the  enclosure  design,  and 
certification  by  the  owner  or  operator 
that  the  enclosure  meets  the 
specifications  listed  in 
§  265.1087(b)(2)(ii)  of  this  chapter. 

(4)  Documentation  for  each  floating 
membrane  cover  installed  on  a  surface 
impoundment  in  accordance  with  the 
requirements  of  §  264.1085(c)  of  this 
chapter  that  includes  information 
prepared  by  the  owner  or  operator  or 
provided  by  the  cover  manufacturer  or 
vendor  describing  the  cover  design,  and 
certification  by  the  owner  or  operator 
that  the  cover  meets  the  specifications 
listed  in  §  265.1086(e)  of  this  chapter. 

(5)  Documentation  for  each  closed- 
vent  system  and  control  device  installed 
in  accordance  with  the  requirements  of 
§  264.1087  of  this  chapter  that  includes 
design  and  performance  information  as 
specified  in  §  270.24  (c)  and  (d). 

(6)  An  emission  monitoring  plan  for 
both  Method  21  and  control  device 
monitoring  methods.  This  plan  shall  ^ 
include  the  following  information: 
monitoring  point(s),  monitoring 
methods  for  control  devices,  monitoring 
fi^quency,  procedures  for  documenting 
exceedances,  and  procedures  for 
mitigating  noncompliances. 

(7)  When  an  owner  or  operator  of  a 
facility  subject  to  40  CFR  part  265, 
subpart  CC  cannot  comply  with  40  CFR 
part  264,  subpart  CC  by  the  date  of 
permit  issuance,  the  schedule  of 
implementation  required  under 

§  265.1082  of  this  chapter. 

PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

40.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  and 
6926. 

Subpart  A — Requirements  for  Final 
Authorization 

41.  Section  271. l(j)  is  amended  by 
adding  the  following  entry  to  Table  1  in 
chronological  order  by  date  of 
publication: 

§  271.1    Purpose  and  scope. 

***** 

(j)  *  *  * 


Table  i—Reguij\tions  Implementing  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Federal  Register  reference 


Effective  date 
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TABLE  1-REGULATIONS  IMPLEMENTING  THE  HAZARDOUS  AND  SOLID  WASTE  AMENDMENTS  OF  1 984-Continued 
Promulgation  date 


Title  of  regulation 


Federal  Register  reference 


Effective  date 


~— ^ — . — L ister). 


,„  _    ..  ..  chronological  order  by  date  of 

42.  Section  271.  l(j)  is  amended  by  publication: 

adding  the  following  entry  to  Table  2  in 


§  271 .1    Purpose  and  scope. 

•        *        •        *        • 

TABLE  2-SELF-lMPLEMENTING  PROVISIONS  OF  THE  HAZARDOUS  AND  SOLID  WASTE  AMENDMENTS  OF  1984 


Effective  date 


Self-implementing  provisiorr 


RCRA  citation 


FEoeRAL  Register  reference 


Junes,  1995 


Air     Emission     Standards     for    3004(n) 
Tanks,  Surface  Impoundments, 
and  Contair)efs. 


(Insert  Federal  Register  reference 
to  final  rule] 


[FR  Doc.  94-2969.3  Filed  12-5-94;  8.45  ami 
BILLMG  CODE  68«^4(M> 


1  «  1 


62956  Federal  Register  /  Vol.  59.  No.  2:  3  /  Tuesday,  December  6,  1994  /  Proposed  Rules 


*   •       .    •     *• 


Tuesday 
December  6,  1994 


Part  V 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Part  107,  et  al. 

Sensitive  Security  information;  Proposed 
Rule 


Federal  Register  /  Vol.  59.  No.  233  /  Tuesday,  December  6.  1994  /  Proposed  Rules  62957 


62956  Federal  Register  /  Vol.  59,  No.  2 


3  /  Tuesday,  December  6,  1994  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  107, 108, 109. 129. 191 
[Docket  No.  27965;  Notice  No.  94-^2] 
RIN  2120-nAF49 

Sensitive  Security  Information 

AGENCY:  Federal  Aviation 

Administration  (FAA),  Department  of 

Transportation  (DOT). 

ACTION:  Notice  of  Prop'osed  Rulemaking 

(NPRM). 

SUMMARY:  The  FAA  proposes  to 
strengthen  the  rules  protecting 
information  from  release  to 
unauthorized  persons.  The  current  rules 
fail  to:  Require  individuals  to  protect 
security  sensitive  information  that  is  in 
their  control;  and  specify  all  sensitive 
security  information  that  should  be 
protected  from  public  disclosure.  This 
proposed  rule  would  specify  all 
sensitive  security  information  that  must 
he  protected  and  would  require  air 
carriers,  airport  operators,  indirect  air 
carriers,  foreign  air  carriers,  and 
individuals  to  be  responsible  for 
protecting  it  from  disclosure  to 
unauthorized  persons. 
DATES:  Comments  must  be  received  on 
or  before  February  6, 1995. 
ADDRESSES:  Comments  on  this  notice 
may  he  delivered  o^  mailed,  in 
triplicate,  to  the  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200).  Docket  No.  27965,  800 
Independence  Avenue,  SW.,  Room 
915G.  Washington,  DC  20591. 
Comments  submitted  must  be  marked: 
"Docket  No.  27965."  Comments  may  be 
inspected  in  Room  915G  between  8:30 
a.m.  and  5  p.m.  on  weekdays,. except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
•  Eugene  Cunningham  or  Don  Cotton, 
Office  of  Civil  Aviation  Security  Policy 
and  Planning,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW,,  Washington,  DC  20591; 
telephone  (202)  267-8701. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  relating  to  environmental, 
energy,  federalism,  or  international 
trade  impacts  that  might  result  from 
adopting  the  proposals  in  this  notice  are 
also  invited.  Comments  must  include 
the  regulatory  docket  or  notice  number 


<  n 


and  be  submitted 
address  abqve. 
as  well  as 
substantive 
personnel 
filed  in  the 
available  fqr 
before  and 
date. 

All  comitents 
the  closing  date 
the  Admin  strator 
on  this  pro  )osed 


in  triplicate  to  the   . 
All  comments  received, 
report  summarizing  each 
public  contact  with  FAA 
this  rulemaking,  will  be 
docket.  The  docket  is 

public  inspection  both 
ifter  the  comment  dosing 


comments 
extent  pracl 
contained 
in  light  of 


1 11 
I  lei 


Commen  ers 
;led  [( 


n 


acknow 
submitted 
must  submit 
postcard 
the  foUowi 
"Comment ; 
postcard 
FAA  and 


received  on  or  before 
will  be  considered  by 
before  taking  action 
rulemaking.  Late-filed 
vill  be  considered  to  the 
icable.  The  proposals 
this  notice  may  be  changed 
comments  received, 
wishing  the  FAA  to 
[e  receipt  of  their  comments 
response  to  this  notice 
a  pre-addressed,  stamped 

those  comments  on  which 
3  statement  is  made: 
to  Docket  No.  27965."  The 
11  be  date-stamped  by  the 
returned  to  the  commenter. 


w  th! 


1 1 


w 


AvailabilitrofNPRM 

Any  pers  on  may  obtain  a  copy  of  this 
NPRM  by  s  ubmitting  a  request  to  the 
Federal  Av  ation  Administration,  Office 
of  Public  A  Baits.  Attention:  Pidilic 
Inquiry  Cei  tter  (APA-200),  800 
Independence  Avenue,  SW., 
Washingtoi  i,  DC  20591,  or  by  calling 
(202)  267-:  1484.  Requests  must  include 
the  notice  <  ir  docket  number. 

Persons  nterested  in  being  placed  on 
a  mailing  1  st  for  future  rulemaking 
actions  she  uld  request  a  copy  of 
Advisory  C  ircular  11-2 A,  Notice  of 
Proposed  I  ulemaking  Distribution 
System,  w&ich  describes  the  application 
procedure.  . 

Backgrouii  i 

The  Secun  y  Regulatory  Scheme 

Sections  315  and  316  of  the  Federal 
Aviation  A  ct  of  1958,  as  amended 
(FAAct)  (4  I  U.S.C.  app.  1356, 1357). 
require  the  FAA  to  prescribe  rules,  as 
needed,  to  protect  persons  and  property 
aboard  ain  raft  against  acts  of  criminal 
violence  ai  d  aircraft  piracy,  and  to 
prescribe  r  lies  for  screening  passengers 
for  weapoi  s.  To  carry  out  the  provisions 
of  the  FAA  ct,  the  FAA  has  adopted 
rules  requi  -ing  airport  operators,  air 
carriers,  in  iirect  air  carriers,  and  foreign 
air  carriers  to  carry  out  various  duties 
for  civil  av  ation  security.  Part  107  of 
the  Federa  Aviation  Regulations  (FAR) 
(14  CFR  pj  rt  107)  applies  to  certain 
airport  ope  rators;  part  108  (14  CFR  part 
108)  gover  is  certain  air  carriers.  Part 
109  (14  CF  I  part  109)  appUes  to  indirect 
air  carriers  such  as  height  forwarders, 
who  engag  ;  indirectly  in  air 


transportation  of  property.  Part  129  (14 
CFR  part  129)  applies  to  the  operation 
of  foreign  air  carriers  within  the  United 
States. 

Parts  107, 108,  109,  and  129  contain 
general  requirements  for  promoting  civil 
aviation  security.  Each  airport  operator, 
air  carrier,  indirect  air  carrier,  and 
foreign  air  carrier  covered  by  these  parts 
also  has  a  security  program  that  is 
approved  or  accepted  by  the 
Administrator,  containing  information 
that  specifies  how  airport  operators  and 
air  carriers  perform  their  regulatory  and 
statutory  responsibilities.  The  security 
programs  are  available  only  to  persons 
vsith  the  need  to  know,  as  described 
more  fully  below. 

Each  air  carrier's  security  program  is 
a  comprehensive  docimient  that  details 
the  full  range  of  security  procedures  and 
countermeasures  that  air  carriers  are 
required  to  perform  under  §  108. 5  of  the 
FAR.  This  program  includes  procedures 
for:  (1)  screening  of  passengers,  carry-on 
baggage,  checked  baggage,  and  cargo;  {2) 
using  screening  devices  (such  as  X-ray 
systems  cmd  metal  detectors);  (3) 
controlling  access  to  aircraft  and  air 
carrier  facilities;  (4)  reporting  and 
responding  to  bomb  threats,  hijackings, 
and  weapons  discovered  during 
screening;  (5)  reporting  and  protecting 
bomb  threat  information;  (6)  identify'ing 
special  procedures  required  at  airports 
with  special  security  needs;  and  (7) 
training  and  testing  standards  for 
crewmembers  and  security  personnel. 

The  airport  security  program  is  a 
comprehensive  document  that  details 
the  full  range  of  security  procedures  emd 
countermeasures  that  airport  operators 
are  required  to  perform  under  §  107.3. 
Most  programs  include  the:  (1) 
Description  of  the  air  operations  area 
(AOA),  each  area  on  or  adjacent  to  the 
airport  that  aHiects  the  security  of  the 
AOA,  and  air  carrier  exclusive  areas;  (2) 
procedures  to  control  access  to  the 
AOA;  (3)  alternate  security  procedures 
for  use  in  emergency  and  other  unusual 
conditions;  and  (4)  law  enforcement 
support  training  and  record 
maintenance  programs  in  furtherance  of 
part  107.  Programs  for  some  airports 
include  a  description  of  the  law 
enforcement  support  training  program 
and  the  system  for  maintaining  records. 

The  indirect  air  carrier  security 
program  covers  security  procedures  for 
cargo  that  is  accepted  for  transport  on 
air  carrier  aircraft.  In  general,  it  requires 
indirect  air  carriers  to  carry  out  security 
procedures  for  handling  cargo  that  will 
be  carried  on  air  carrier  aircraft. 

Foreign  air  carrier's  security  programs 
provide  security  procedures  for  foreign 
air  carriers  while  operating  to  and  from 
the  United  States,  which  is  a 
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counterpart  to  the  procedures  required 
under  port  108. 

Security  programs  of  individual 
companies  largely  are  based  on  standard 
security  programs  and  amendments 
developed  by  the  FAA  and  industry.  As 
new  threats  are  identified,  and  as 
improved  countermeasures  are 
developed,  the  FAA  develops  standard 
means  to  respond  to  the  threats  and 
improve  security. 

Other  sources  of  information  and 
countermeasures  are  in  Security 
Directives  and  Information  Circulars, 
described  in  §  108.18.  They  address 
threats  to  civil  aviation  security  and 
countermeasiues  to  respond  to  those 
threats.  In  addition,  there  is  information 
concerning  various  security  devices, 
such  as  metal  detectors  and  X-ray 
machines,  that  is  sensitive. 

The  Need  to  Protect  Security 
Information 

The  FAA  has,  over  the  years,  adopted 
security  procedures  to  respond  to  the 
growing  threat  to  civil  aviation.  The 
trend  has  been  towards  a  more 
sophisticated  and  dangerous  threat. 

Until  1984,  hijackings  of  U.S.  air 
carriers  primarily  were  conducted  by 
single  individuals  who  were  asylum 
seekers,  expatriates  desiring  to  return  to 
Cuba,  mentally  distuirbed  persons,  or 
single  individuals  who  were  carrying 
out  their  criminal  acts  for  personal 
motives.  Beginning  in  1985.  however, 
there  were  a  series  of  sophisticated 
hijackings  and  attempted  hijackings  of 
airliners  of  U.S.  registry.  These 
hijackings  were  conducted  by  relatively 
well-organized  teams  of  trained 
individuals  with  pohtical  motives 
primarily  connected  to  international 
affairs  in  the  Middle  East.  The  June 
1985  hijacking  of  TWA  847  and 
intelligence  reporting  in  subsequent 
years  clearly  indicated  that  U.S.  air 
carriers  were  facing  a  higher  level  and 
type  of  threat.  Similar  incidents  that 
occurred  over  the  next  few  years 
routinely  involved  miuder  and 
extended  hostage  takings. 

The  change  in  the  hijacking  threat 
faced  by  U.S.  air  carriers  was 
accompanied  by  increasingly 
sophisticated  and  deadly  sabotage 
attacks  against  civil  aviation.  These 
attacks  also  were  perpetrated  by  well- 
organized  international  terrorist  groups 
with,  in  some  cases,  nation  states  also 
involved  as  supporters  and  facilitators, 
if  not  direct  participants.  These  groups 
and  countries  repeatedly  attempted  to 
collect  information  concerning  extant 
security  coimtermeasures  and  to  devise 
methods  of  attack  to  bypass  or  defeat 
those  countermeasures. 


With  the  1985  terrorist  attacks  on  the 
airport  terminals  in  Rome  and  Vienna 
and  the  December  1988  explosion  and 
crash  of  Pan  American  World  Airways 
IPan  Am]  Flight  103  in  Lockerbie, 
Scotland,  the  FAA,  along  with  the  world 
civil  aviation  community,  recognized 
that  an  entirely  new  phase  of  terrorism 
had  opened.  In  response,  the  FAA 
issued  new,  detailed,  amendments  to 
the  air  carrier  standard  security  program 
to  coimter  the  threat  to  U.S.  carriers  at 
foreign  airports.  The  FAA  also 
developed  new  procedures  to  decrease 
the  vulnerability  of  airports  to  terrorist 
attacks.  These  procedures,  both  foreign 
and  domestic,  went  into  both  the  air 
carrier  and  airport  security  programs. 

Because  of  the  increasing 
sophistication  of  those  who  may  pose  a 
threat  to  civil  aviation,  it  is  increasingly 
important  that  information  regarding  the 
manner  in  which  the  FAA,  the  airport 
operators,  and  the  air  carriers  may  seek 
to  guard  against  criminal  threats  be 
protected.  The  unauthorized  disclosiue 
of  sensitive  aviation  security 
information  could  assist  in  the 
development  of  techniques  to  counter 
those  measures. 

The  FAA  is  mindful  of  the  public's 
legitimate  interest  in  how  the  FA  .A 
operates  and  how  it  regulates  the 
aviation  industry.  The  FAA  has  a 
corresponding  responsibihty  to  prevent 
undue  disclosure  of  information  that 
could  compromise  public  safety  if  it 
falls  into  the  vwong  hands.  The 
proposals  in  this  notice  have  been 
carefully  considered  to  cover  only 
information  that  could  reasonably  be 
anticipated  to  be  damaging  to  the' 
security  of  the  traveling  public  if  given 
to  unauthorized  persons. 

Security  programs  are  absolutely 
essential  mechanisms  through  u  hich 
the  FAA  regulates  the  air  carriers"  and 
airports'  detailed  obligations  with 
respect  to  ensuring  civil  aviation 
security.  Much  of  the  effectiveness  of 
the  programs  depends  on  strictly 
limiting  access  to  such  information  to 
those  persons  who  have  a  need  to  know. 
Unauthorized  disclosure  of  the  specific 
provisions  of  the  air  carrier  and  airport 
security  programs  or  other  aviation 
security  information  would  allow 
potential  attackers  of  civil  aviation  to 
devise  methods  to  circumvent  or 
otherwise  defeat  the  security  provisions. 
It  would  also  discoimt  the  deterrent 
effect  inherently  provided  in  prohibiting 
disclosure  of  security  measures  that  may 
or  may  not  be  in  place. 

There  are  sophisticated  criminal 
elements  who  actively  seek  information 
on  what  seemingly  are  minor  securitt' 
points,  with  a  view  to  accumulating  a 
larger  picture  of  the  entire  security 


program.  Therefore,  it  is  imperative  that 
the  entire  security  program  be  protected 
Similarly,  it  is  critical  to  protect  th»» 
information  contained  in  Seciuity 
Directives  and  Information  Circulars 
These  documents  contain  detailed 
information  on  threats  that  the  FAA  has 
identified,  and  the  measures  to  counter 
those  threats.  The  umauthorized  release 
of  that  information  could  compromise 
those  countermeasures.  In  addition, 
particular  information  regarding  FAA 
approved  security  devices,  such  as 
metal  detectors,  should  also  be 
protected  to  the  extent  possible. 

Current  Protection  of  Security 
Information 

Currently,  the  FAA,  airport  operators, 
air  carriers,  indirect  air  carriers,  and 
foreign  air  carriers  are  required  to 
restrict  the  availabihty  of  information 
contained  in  security  programs  to  those 
with  a  need  to  know,  and  to  refer 
requests  for  such  information  to  the 
FAA.  These  requirements  are  in 
§§  107.3(e),  108.7(c)  (4)  and  (5).  109.3(c|. 
and  foreign  air'carrier  security 
programs.  In  addition,  §  108.18(c)(1) 
specifically  requires  air  carriers  to 
restrict  the  availabihty  of  Securitv 
Directives  and  Inforrnation  Circulars, 
and  the  infonnation  contained  therein, 
to  persons  with  a  need  to  know. 
However,  individuals  who  work  for  or 
perform  activities  in  support  of  the  air 
carriers  are  not  required  to  protect  the 
information,  except  for  Security 
Directives  and  Information  Circulars 
Part  191  allows  the  FAA  to  withhold 
certain  requested  information,  such  as  h 
request  under  the  Freedom  of 
Information  Act  (FOIA)  (5  U.S.C.  552)  or 
in  litigation.  Part  191  currentlv  applies 
only  to  the  FAA.  Section  191.3 
identifies  specific  information,  such  as 
security  programs  and  hijacker  profiles, 
that  the  FAA  withholds.  Section  191.5 
provides  generally  that  the  FA.A 
prohibits  disclosure  of  information 
when  release  would  constitute  an 
unwarranted  invasion  of  privac\'.  reveal 
trade  secrets  or  privileged  or 
confidential  information,  or  be 
detrimental  to  the  safety  of  persons 
traveling  in  air  transportation  or  in 
intrastate  air  transportation.  However,  u 
does  not  cover  all  of  the  potential 
sources  of  sensitive  security  information 
that  should  be  covered. 

Civil  aviation  security  information 
protected  under  the  Federal  Aviation 
Regulations  is  different  from  National 
Security  Information  governed  by 
Executive  Order  12356  and  related 
orders,  statutes,  and  rules.  The 
Executive  Order  provides  for  classifying 
information  as  Top  Secret,  Secret,  and 
Confidential,  and  covers  a  wide  range  of 
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infnrmaflioB  Cffedting  the  national 
security.  All  persons  with  access  to  such 
informatioa  nnist  have  an  appropriate 
security  deerance.  and  there  may  be  a 
criminal  penaky  for  misuse  of  the 
information.  While  tiiere  is  some 
"classified"  civfl  avisHon  security 
information,  these  proposed  rules  are 
not  ditecfed  to  the  handling  of  all 
classified  infonnotion. 

The  FAA  proposes  to  improve  the 
protection  of  sensitive  security 
information  hy  amending  parts  107,  lOB, 
129  and  191  as  described  more  fully 
below. 

Part  By  Part  Discussion  of  die  Proposed 
Rule 

The  FAA  corrently  is  reformulating 
the  authority  citations  of  all  parts  in 
accordance  with  the  recodification 
enacted  in  PoMic  Law  103-272  on  July 
5. 1994.  This  process  is  not  complete. 
Accordingly,  the  authority  citations  in 
this  proposed  rule  are  those  in  the 
current  rules. 

Part  191 

Part  191  sets  forth  the  rules  that  allow 
the  FAA  to  Mrithhold  information  from 
public  disclosure.  The  FAA  proposes  to 
amend  and  reorganize  part  191  as 
follows: 

§  191.1.  The  FAA  proposes  to  expand 
part  191  to  apply  not  only  to  the  FAA. 
but  also  to  air  carriers,  airport  operators, 
indirect  air  carriers,  foreign  air  carriers, 
and  individuals.  As  discussed  below, 
parts  107, 108, 109,  and  129  still  would 
contain  some  requirements  regarding 
the  protection  of  information,  but  part 
191  would  be  the  primary  rule  for 
withholding  information  from 
unauthorized  public  disclosure. 

Section  191.1(a)  would  be  amended  to 
conform  to  the  current  statute.  In  1976. 
the  FAA  promulgated  part  191  to 
implemmt  the  Air  Transportation  Act  of 
1974,  Pub.  L.  93-366.  Section  316(d)(2) 
of  the  FAAct  provides,  in  part,  that  the 
Administrator  shall  prescribe 
regulations  to  "prohibit  disclosure  of 
any  information  obtained  or  developed 
in  the  conduct  of  research  and 
development  activities"  if  the  disclosure 
meets  certain  coiiditions.  This  section  is 
a  major  basis  for  the  current  rules  in 
part  191  on  withholding  information 
from  unauthorized  disclosure.  - 

In  1990,  section  316(d)(2)  was 
amended  to  provide  that  the 
Administrator  shall  adopt  rules  to 
prohibit  disclosure  of  "any  information 
obtained  in  the  conduct  of  security  or 
research  and  development  activities 
•  •  '."Section  9121  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Pnb.  L.  101-508)  (emphasis 
added).  The  FAA  proposes  to  amend 
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§  191.1(a),  to  >rMetA  information 
obtained  dur  og  die  course  of  s;>ecified 
security  atM\  ities. 

The  FAA  a  so  proposes  to  remove 
from  the  titletof  part  191  reference  to  the 
1974  Act,  to  4void  any  implication  that 
of  statutory 
part. 
1.1(b)  now  defines 

t,  as  "documentary" 
I  FAA  proposes  to  delete 
tary.^TheFAA 
5SS  all  methods  of 
>rmation,  including 
computer  reoords.  This  would  avoid  any 
misunderstaoding  over  whether  such 
records  were  "documentary." 

Part  191  now  refers  to  the  "Director  of 
Civil  Aviatioh  Security"  as  the  official 
who  makes  t|ie  determination  on  behalf 
of  the  Administrator  to  withhold 
information,  p^ollowing  a  reorganization, 
the  FAA  official  who  makes  such 
determinatiops  now  is  the  Assistant 
Administrator  for  Civil  Aviation 
Security.  Thf  FAA  proposes  to  amend 
part  191  accordingly.  In  addition,  the 
Deputy  Assistant  Administrator  for  Civil 
Aviation  Seairity,  and  any  individual 
formally  designated  to  act  in  the 
capacity  of  tie  Assistant  Administrator 
or  the  Depu^,  would  have  authority  to 
terminations. 

ie  to  state  in  more 
;nt  to  whidi  the  Assistant 
Administrator  may  further  delegate  the 
authority  to  make  these  decisions.  For 
decisions  involving  information  and 
records  described  in  §191 .7(a)  Arougji ' 
(i),  we  propose  to  permit  delegation 
below  the  Assistant  Administrator  level. 
The  information  that  is  described  in  (a) 
through  (i)  is  well-defined,  and 
decisions  or^  release  or  withholding  of 
Ion  involves  relatively 
Rments. 

^•7(j)  provides  a  "catch  all" 
trminingthat  other 
IS  sensitive  security 
|A  decision  to  release  or 
)nnation  under  §  191. 7(j) 
requires  a  cakeful  evaluation  of.  on  the 
one  hand,  this  need  to  provide  the 
highest  level  of  security  to  the  traveling 
public  by  preventing  sensitive  security 
information  rom  felling  into  the  wrong 
hands,  and  <  n  the  other  hand,  an 
awareness  o  the  public's  strong  interest 
in  obtaining  information  about  security 
in  air  transp  >rtation.  These  decisions 
require  a  cai  eful  evaluation  of  security 
threats  as  wt  11  as  important  policies  of 
the  agency. '  "herefore,  the  FAA 
proposes  th^t  such  decisions  be  made 
-by  high  polity-level  officials,  and  not 
below  the  Assistant  Administrator  and 
Deputy  Assi  stent  Administrator  level. 
The  Assistatt  Administrator  is 
responsible  or  carrying  out  the  agency's 


make  such  i 

We  also  pi! 
detail  thee> 


the  informal 
objective  juc 
Section  1< 
basis  for  deti 
information  { 
informationJ 
withhold  inl 


civil  aviation  security  program,  and 
reports  directly  to  the  Administrator. 

5 191.3.  Section  191.3  would  continue 
to  state  generally  ftal  the  FAA 
withholds  certain  information,  but 
would  be  clarified  to  state  that  part  191 
applies,  notwithstanding  FOIA  and 
other  disclosure  statutes.  For  instance, 
the  FAA  may  adopt  certain  security 
rules  affecting  air  carriers  and  airports 
without  disclosing  the  rules  to 
unauthorized  persons. 

The  FAA  proposes  to  move  the 
provisions  currently  in  §  191.5  that 
describe  the  circumstances  under  which 
the  FAA  prohibits  disclosure  of 
information  to  §  191.3(b). 

§191.5.  Section  191.5  would  contain 
the  requirements  that  apply  to  persons 
other  than  the  FAA.  Such  persons 
include  air  carriers,  airport  operators, 
indirect  air  cariers.  and  foreign  air 
carriers,  and  individuals  employed  by, 
or  contracted  by.  air  carriers,  airport 
operators,  indirect  air  carriers,  and 
foreign  air  carriers.  This  section  is 
intended  to  be  very  inclusive. 

A  difficult  aspect  of  protecting 
sensitive  security  information  is  that  a 
large  number  of  persons  must  be  aware 
of  at  least  portions  of  the  information  in 
order  to  carry  out  their  duties.  These 
include  pilots,  flight  attendants,  ticket 
agents,  screeners,  baggage  handlers,  and 
law  enforcement  officers.  Frequently, 
some  of  these  people  are  not  direct 
employees  of  the  air  carrier  or  airport 
operator,  but  they  do  carry  out  duties  for 
or  on  behalf  of  the  air  carrier  or  airport 
operator.  For  instance,  in  many  cases, 
screeners  and  law  enforcement  officers 
are  not  directly  employed  by  air  carriers 
or  airport  operators,  but  do  have 
important  security  responsibilities  to 
carry  out.  This  section  is  intended  to 
cover  all  such  persons  who  have  access 
to  sensitive  security  information.  It 
should  be  emphasized,  however,  that 
airports  and  air  carriers  would  continue 
to  have  the  responsibility  they  now  have, 
to  protect  sensitive  security  information. 
If  sensitive  security  information  is 
released  to  unauthorized  persons, 
depending  upon  the  circumstances,  the 
FAA  may  hold  the  airport  or  air  carrier, 
as  well  as  the  individual,  accountable. 

Section  191.5(a)  would  state  the 
general  requirement  that  disclosure  of 
and  access  to  sensitive  security 
information  shall  be  restricted  to 
persons  with  a  "need  to  know."  Section 
191.5(b)  would  define  "need  to  know" 
as  the  requirement  to  have  knowledge  of 
or  access  to  the  information  to  carry  out 
FAA-approved  or  directed  aviation 
security  duties.  Of  course,  in  the  case  of 
foreign  air  carriers  that  are  owned  or 
operated,  or  closely  regulated,  by  die 
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foreign  government,  various  officials  in 
that  government  have  a  "need  to  know." 
In  most  cases,  the  air  carrier  or  airport 
operator  has  the  discretion  to  decide 
who  in  its  organization  has  a  need  to 
know  sensitive  security  information. 
There  are  times,  however,  when 
information  is  so  sensitive  that  extra 
measures  should  be  taken  to  protect  it 
from  release  to  those  without  a  "need  to 
know."  The  rule  would,  therefore, 
provide  that  for  some  specific 
information  the  Assistant  Administrator 
may  make  a  finding  that  only  specific 
persons,  or  classes  of  persons,  have  an 
operational  need  to  know. 

Section  191.5(c)  would  require  that,  if 
sensitive  security  information  is 
released  to  unauthorized  persons,  the 
FAA  must  be  notified.  This  will  permit 
the  FAA  to  evaluate  the  risk  presented 
by  the  release  of  the  information,  and  to 
take  whatever  action  may  be  needed  to 
mitigate  that  risk. 

Section  191.5(d)  alerts  persons  that 
violations  may  result  in  a  civil  penalty 
or  other  action  by  the  FAA.  Under  the 
FAAct.  the  FAA  may  take  a  broad  range 
of  enforcement  action  for  violation  of 
the  regulations.  The  FAA  anticipates 
that  civil  penalty  action  will  be 
considered  for  a  violation  of  part  191,  as 
it  is  for  violations  of  parts  107  and  108. 
However,  the  FAA  may  seek  any 
enforcement  action  deemed  appropriate 
based  on  individual  circumstances  of 
the  case.  Further,  the  FAA  may  take 
action  to  mitigate  or  correct  the  risk 
posed  by  the  violation.  Such  actions 
may  include  requiring  air  carriers  or 
airport  operators  to  change  their 
procedures  for  protecting  security 
information,  or  change  the  security 
procedures  in  place  that  may  have  been 
compromised  by  unauthorized  release 
of  the  information. 

§  191.7.  Proposed  191.7  would 
incorporate  and  expand  current  §  191.3, 
which  describes  information  that  is 
protected  from  public  disclosure.  There 
is  information  not  specifically 
mentioned  in  §  191.3  that  should  be 
protected.  The  FAA  now  withholds 
such  information  from  public  disclosure 
based  on  findings  under  §  191.5  that 
disclosure  would  be  detrimental  to  the 
safety  of  persons  traveUng  in  air 
transportation  or  intrastate  air 
transportation.  Those  findings  are  set 
forth  in  written  denials  of  FOIA  requests 
for  such  information,  and  in 
Declarations  submitted  to  judges  to  seek 
protection  of  information  in  litigation 
cases.  To  better  inform  the  public  of  the 
information  prohibited  from 
imauthorized  release,  the  FAA  proposes 
to  add  this  information  to  §  191.7,  as 
described  below: 


Section  191.7(a)  would  retain  the 
ciurent  requirements  to  protect  any 
approved  or  standard  security  program 
for  an  air  carrior,  indirect  air  carrier, 
airport  operator,  or  foreign  air  carrier, 
and  that  portion  of  the  security  program 
of  the  United  States  Postal  Service  that 
relates  to  seoirity  of  parcel  mail  to  be 
transported  by  air.  The  FAA  proposes  to 
expand  this  provision  to  include  any 
comments,  instructions,  or 
implemenUng  guidance  pertaining  to 
these  security  programs.  Generally, 
these  materials  reveal  some  or  all  of  the 
sensitive  information  and  must  be 
protected  the  same  as  the  security 
programs  themselves. 

Paragraph  (b)  would  be  revised  to 
include  any  comments,  instructicms,  or 
implementing  guidance  pertaining  to 
Security  Directives  and  Information 
Circulars. 

Paragraph  (c)  would  list  any  profile 
used  in  any  security  screening  process, 
including  persons,  baggage,  or  cargo. 
Section  191.3(b)  (1)  and  (2)  currently 
cover  any  hijacker  profile  and  profile 
used  in  baggage  screening.  This 
proposal  makes  that  provision  general  to 
cover  profiles  for  screening  persons, 
because  there  are  systems  in  place  to 
protect  against  terrorists  and  others  who 
might  seek  to  commit  criminal  violence, 
not  just  hijackers.  It  would  also  cover 
profiles  for  cargo.  Like  baggage,  cargo  is 
a  potential  tool  for  criminal  violence 
that  the  seciuity  rules  cover. 

Paragraph  (d)  would  include  any 
security  contingency  plan  and 
comments,  instructions,  or 
implementing  guidance  pertaining 
thereto.  These  plans,  when  adopted, 
become  part  of  the  security  program  and 
are  already  covered  by  rules  governing 
security  programs.  They  are  included  in 
§  191.7  for  emphasis. 

The  FAA  proposes  to  delete  the 
provisions  currenUy  in  §  191.3(b)(6), 
pertaining  to  the  technical 
specifications  for  devices  for  protection 
against,  or  detection  of.  cargo  theft,  from 
the  rule.  Such  devices  are  not  directly 
used  to  meet  the  requirements  for  civil 
aviation  security  under  the  FAA 
regulations.  Any  devices  that  serve  a 
dual  function  of  protecting  cargo  and 
security  are  protected  under  other 
provisions  in  this  section. 

Paragraph  (e)  would  cover  the 
technical  specifications  of  any  device 
used  for  the  detection  of  any  explosive, 
incendiary,  or  deadly  or  dangerous 
weapon.  It  is  essentially  the  same  as 
current  §  191.3(b)(5).  except  that  the 
current  rule  is  worded  "explosive  or 
incendiarj'  device  or  weapon."  The 
proposed  rule  would  use  the  same , 
wording  that  is  in  §  108.9(a),  which 
contains  the  requirements  for  air 


carriers  to  screen  passengers  and 
property  for  such  items. 

Paragraph  (f)  would  address  the 
specifications  for  objects  used  to  test 
screening  equipment,  and  equipment 
parameters,  and  paragraph  (g)  would 
address  any  seoirity  communications 
equipment  and  procedures.  Knowledge 
of  the  devices  used  to  perform  various 
security  functions  could  lead  to  a  plan 
to  defeat  those  devices.  Accordingly, 
details  of  such  devices  should  be 
protected. 

Paragraph  (h)  would  address  any 
information  pertaining  to:  (1)  Threats  of 
any  criminal  acts  directed  against  air 
transportation;  and  (2)  the  details  of  an 
alleged  violaticm  of  parts  107. 108, 109. 
or  129,  and  any  information  that  could 
reasonably  lead  to  the  disclosure  of  such 
details,  i.e.,  the  airport  name,  the 
location  of  the  gate  or  access  point;  the 
air  carrier,  indirect  air  carrier,  or  foreign 
air  carrier.  Paragraph  (h)  would  apply 
only  to  the  release  of  information  by  the 
FAA.  There  is  less  risk  of  harm  from  the 
casual  disclosure  of  this  information  by 
individuals. 

Paragraph  (i)  would  include  any  draft, 
proposed,  or  recommended  change  to    * 
sensitive  security  information  or 
records.  The  FAA  frequently  issues 
proposed  revisions  for  sensitive  security 
documents  to  air  carriers  and  airport 
operators  and  requests  comments  on  the 
proposals.  These  proposals  contain 
sensitive  security  information  that  also 
should  be  protected. 

Paragrapn  (j)  would  include  any  other 
information  that  the  Administrator 
determines  should  not  be  disclosed 
under  the  criteria  in  §  191.3(b).  While      | 
we  have  attempted  to  anticipate  all 
sources  of  information  that  should  be 
protected  from  unauthorized  disclosure, 
additional  information  may  be 
discovered  in  the  futiue.  As  with  the 
current  rule,  this  paragraph  would  allow 
the  Administrator  to  determine  whether 
other  information  should  be  considered 
to  be  sensitive  security  information. 

Parts  107. 108. 109.  and  129 

The  FAA  proposes  to  make  changes  to 
the  specific  parts  that  apply  to  airport 
operators,  air  carriers,  indirect  air 
carriers,  and  foreign  air  carriers,  to 
correspond  to  the  proposed  changes  to 
part  191.  Parts  107. 108.  109,  and  129 
require  these  organizations  to  protect 
security  information  as  required  in  part 
191 ,  and  would  require  them  to  direct 
requests  for  such  information  to  the 
administrator.  These  parts  would  be 
redundant  with  the  proposed  changes  to 
part  191.  These  organizations  currently 
refer  to  their  specific  parts  of  the  FAR 
for  security  requirements.  Including  a 
cross-reference  to  part  191  in  parts  107. 
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108, 109,  and  129,  alerts  organization  to 
the  new  requirements,  and  makes  it 
clear  that  part  191  is  part  of  their 
security  duties. 

Economic  Evaluation 

This  section  summarizes  the 
regulatory  evaluation  prepared  by  the 
FAA.  The  regulatory  evaluation 
provides  more  detailed  discussion  of  the 
potential  economic  consequences  of  this 
proposal. 

Executive  Order  12866,  dated 
September  30, 1993,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
benefits  to  society  for  each  regulatory 
change  outweigh  potential  costs.  The 
order  also  requires  the  preparation  of  an 
economic  analysis  of  all  "significant 
regulatory  actions"'  except  those 
responding  to  emergency  situations  or 
other  narrowly-defined  exigencies. 

The  FAA  has  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  as  defined  by 
Executive  Order  12866  (Regulatory' 
Planning  and  Review).  A  synopsis  of  the 
costs  and  benefits  associated  with  this 
rule  are  summarized  below.  (A  more 
detailed  discussion  is  contained  in  the 
full  regulatory  evaluation  placed  in  the 
docket  for  this  proposed  rule.) 

Costs  and  Benefits 

This  proposed  rule  would  help 
protect  persons  and  property  at  airports 
and  aboard  aircraft  against  terrorist  and 
other  criminal  acts  by  strengthening  the 
rules  protecting  sensitive  security 
information  from  being  released  to 
unauthorized  persons.  It  would  require 
the  affected  entities  to  be  resjponsible  for 
safeguarding  this  security  information 
from  unauthorized  disclosure.  The 
accidental  divulgence  of  such  material 
could  lead,  directly  or  indirectly,  to 
injuries,  the  loss  of  hfe,  and/or  the  loss 
of  an  aircraft. 

These  rules  could  be  implemented  at 
no  cost.  Given  the  lack  of  cost  and  given 
the  potential  benefits  of  avoided 
fatalities  and  injuries,  the  FAA  finds 
this  proposed  rule  to  be  cost  beneficial. 

International  Trade  Impact  Statement 

In  accordance  with  the  Office  of 
Management  and  Budget  memorandum 
dated  March  1983,  federal  agencies 
engaged  in  rulemaking  activities  are 
required  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  The  FAA  finds  that  this  proposed 
rule  would  not  have  an  adverse  impact 
on  trade  opportunities  for  either  U.S. 
firms  doing  business  overseas  or  foreign 
firms  doing  business  in  the  United 
States.  The  proposed  rule  would  impose 
no  costs  on  both  domestic  and  foreign 


air  carrier^,  so  neither  would  have  a 
trade  adv)  ntage  over  the  other. 

Initial  Re^  ulatory  Flexibility 
Determim  tion 
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cost  associated  with  this 
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Conclusic  n 

For  the  reasons  discussed  above,  and 
based  on  he  findings  in  the  initial 
Regulator  r  Flexibility  Determination 
and  the  Ir  ternational  Trade  Impact 
Statemen  ,  the  FAA  certifies  that  this 
proposed  regulation  w;ll  not  have  a 
significan  [  economic  impact,  positive  or 
negative,  )n  a  substantial  number  of 
small  ent  ties  under  the  criteria  of  the 
Regulator  i  Flexibility  Act.  This 
proposal   s  not  considered  a  "significant 
regulator  action"  under  Executive 
Order  12i  66  and  is  not  considered 
significan  t  under  Department  of 
Transport  stion  Regulatory  Policies  and 
Procedures  (44  FR  11034^  Februarv  26. 
1979). 

List  of  Su  >|ects 

l4CFRPnrtl07 

Airport  !,  Arms  and  munitions. 
Federal  A  viation  Administration.  Law 
forcem  int  officers.  Reporting  nnd 
rdke€  ling  requirements.  Sec  iirity 


14  CFR  Part  108 

Air  carriers.  Aircraft,  Airmen. 
Airports,  Arms  and  munitions, 
Explosives,  Federal  Aviation 
Administration,  Law  enforcement 
officers.  Reporting  and  recordkeeping 
requirements,  Security  measures. 

14  CFR  Part  109 

Air  carriers.  Aircraft,  Federal  Aviation 
Administration,  Freight  forwarders. 
Security  measures. 

14  CFR  Part  129 

Air  carriers.  Aircraft,  Aviation  safety. 
Federal  Aviation  Administration. 
Reporting  and  recordkeeping 
requirements.  Security  measures. 
Smoking. 

14  CFR  Part  191 

Air  transportation.  Federal  Aviatitvn 
Administration,  Telecommunications 

The  Proposed  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend  parts 
107,  108,  109, 129,  and  191  (14  CFR 
parts  107, 108, 109, 129,  and  191),  as 
follows: 

PART  107— AIRPORT  SECURITY 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354,  155fv 
1357,  1358,  and  1421;  49  U.S.C.  106(g):  Set 
101,  et  seq..  Pub,  L.  101-604, 104  Sta!  306h 

2.  Section  107,3  is  amended  by 
revising  paragraph  (e)  to  read  as  fo!k\\>: 

§  1 07.3    Security  program. 

(e)  Each  airport  operator  shall — 

(1)  Restrict  the  distribution, 
disclosure,  and  availability  of  sensitive 
security  information,  as  defined  in  part 
191  of  this  chapter,  to  persons  with  a 
need  to  know;  and 

(2)  Refer  requests  for  security 
sensitive  information  by  other  persons 
to  the  Assistant  Administrator  for  Civil 
Aviation  Security. 


PART  108— AIRPLANE  OPERATOR 
SECURITY 

3.  The  authority  citation  for  part  lOH 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354.  1356. 
1357,  1421,  1424,  and  1511:  49  U.S.C.  lObtjtl 
Sec.  101  et  seq..  Pub,  L.  101-604,  104  Stal. 
3066. 

4.  Section  108.7  is  amended  by 
revising  paragraphs  (c)(4)  and  (c)(5)  to 
road  as  follows:  • 
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§  1 08.7    Security  program:  Form,  content, 
and  availability. 

*  *        •        •        •  • 

(4)  Restrict  the  distribution, 
disclosure,  and  availability  of  sensitive 
security  information,  as  defined  in  part 
191  of  this  chapter,  to  persons  with  a 
need  to  know;  and 

(5)  Refer  requests  for  a  sensitive 
security  information  by  other  persons  to 
the  Assistant  Administrator  for  Civil 
Aviation  Security, 

PART  109-INDIRECT  AIR  CARRIER 
SECURITY 

5     he  authority  citation  for  part  109 
co^     ■  ues  to  read  as  follows: 

.'     hority:  Sees.  313(a),  316,  601. 1005, 
Feet  'il  Aviation  Act  of  1958  (49  U,S.C. 
135i;.i;,  1357, 1421,  and  1485:  and  sec.  6(c). 
Dep.;rtment  of  Transportation  Act  (49  U.S.C. 
1655(c)). 

6.  Section  109.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§109.3    Security  program. 

*  •        •        *        » 

(c)  Each  indirect  air  carrier  shall — 

(1)  Restrict  the  distribution, 
disclosure,  and  availability  of  sensitive 
security  information,  as  defined  in  part 
191  of  this  chapter,  to  persons  with  a 
need  to  know;  and 

(2)  Refer  requests  for  sensitive 
security  information  by  other  persons  to 
the  Assistant  Administrator  for  Civil    ♦ 
Aviation  Security. 

PART  129— OPERATIONS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U.S.-REGISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

7.  The  authority  citation  for  part  129 
continues  to  read  as  follows: 

Authority:  49  U.S.C,  app.  1346. 1354(a). 
1356, 1357. 1421, 1502, 1511  and  1522;  49 
use.  106(g) (revised Pub.  L  97-449, 
lanuary  12, 1983). 

8.  Part  129  is  amended  by  adding  a 
new  §  129.31  to  read  as  follows: 

§  129.31    Airplane  security. 

Each  foreign  air  carrier  required  to 
adopt  and  use  a  security  program 
pursuant  to  §  129.25(b)  shall— 

(a)  Restrict  the  distribution, 
disclosure,  and  availability  of  sensitive 
security  information,  as  defined  in  part 
191  of  this  chapter,  to  persons  with  a 
need  to  know;  and 

(b)  Refer  requests  for  sensitive 
security  information  by  other  persons  to 
the  Assistant  Administrator  for  Civil 
Aviation  Security. 

9.  Part  191  is  revised  to  read  as 
follows: 


PART  191— PROTECTION  OF 
SENSITIVE  SECURITY  INFORMATION 

191.1    Applicability  and  definitions. 

191.3    Records  and  information  withheld  by 

the  Federal  Aviation  Administration. 
191.5    Prohibition  on  release  of  sensitive 

security  information, 
191.7    Sensitive  security  information. 

Authority:  Sees.  313(a),  316(d)(2),  601. 
Federal  Aviation  Act  of  1958  (49  U.S.C. 
1354(a).  1357(d)(2),  1421);  sec.  6(c), 
Department  of  Transportation  Act  (49  U.S.C. 
1655(c)). 

§191.1    Applicability  and  definitions. 

(a)  This  part  governs  the  release,  by 
the  Federal  Aviation  Administration 
and  by  other  persons,  of  records  and 
information  that  has  been  obtained  or 
developed  during  security  activities  or 
research  and  development  activities. 

(b)  For  purposes  of  this  part,  "record" 
includes  any  writing,  drawing,  map, 
tape,  fibn,  photograph,  or  other  means 
by  which  information  is  preserved, 

(c)  The  authority  of  the  Administrator 
under  this  part  is  also  exercised  by  the 
Assistant  Administrator  for  Civil 
Aviation  Security  and  the  Deputy 
Assistant  Administrator  for  Civil 
Aviation  Security,  and  any  individual 
formally  designated  to  act  in  their 
capacity.  For  matters  involving  the 
release  or  withholding  of  information 
and  records  containing  information 
described  in  §  191, 7(a)  through  (i).  the 
authority  may  be  further  delegated.  For 
matters  involving  the  release  or 
withholding  of  information  and  records 
containing  information  described  in 

§  191, 7(j),  the  authority  may  not  be 
further  delegated. 

§191.3    Records  and  information  withheld 
by  ttie  Federal  Aviation  Administration. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  and  notwithstanding 
5  U.S.C.  552  or  other  laws,  the  records 
and  information  described  in  paragraph 
(b)  of  this  section  are  not  available  for 
public  inspection  or  copying,  nor  is 
information  contained  in  those  records 
released  to  the  public. 

(b)  The  Administrator  prohibits 
disclosure  of  information  developed  in 
the  conduct  of  security  or  research  and 
development  activities  under  49  U.S.C, 
App.  Chapter  20,  Subchapter  III,  if,  in 
the  opinion  of  the  Administrator,  the 
disclosure  of  such  information  would: 

(1)  Constitute  an  im warranted 
invasion  of  privacy  (including,  but  not 
limited  to,  infom^tion  contained  in  any 
personnel,  medical,  or  similar  file); 

(2)  Reyie^  trade  secrets  or  privileged 
or  confidential  information  obtained 
from  any  person;  or 

(3)  Be  detrimental  Co  the  safety  of 
persons  traveling  in  air  transportation. 


(c)  If  a  record  contains  information 
that  the  Administrator  determines 
cannot  be  disclosed  under  this  part,  but 
also  contains  information  that  can  be 
disclosed,  the  latter  information,  on 
proper  FOIA  request,  will  be  provided 
for  public  inspection  and  copying. 
However,  if  it  is  impractical  to  redact 
the  requested  information  from  the 
document,  the  entire  document  will  be 
vdthheld  from  public  disclosure. 

§  191 .5    Prohibition  on  release  of  sensitive 
security  information. 

(a)  Each  airport  operator,  air  carrier, 
indirect  air  carrier,  foreign  air  carrier, 
and  each  individual  employed  by, 
contracted  to,  or  acting  for  an  airport 
operator,  air  carrier,  indirect  air  carrier, 
or  foreign  air  carrier  shall  restrict 
disclosure  of  and  access  to  sensitive 
security  information  to  persons  with  a 
need  to  know,  and  shall  refer  requests 
from  other  persons  for  such  information 
to  the  Administrator. 

(b)  A  person  has  a  need  to  know 
sensitive  security  information  when  the 
information  is  necessary  to  carry  out 
FAA-approved  or  directed  aviation 
security  duties.  For  some  specific 
information,  the  Administrator  may 
specify  which  persons,  or  classes  of 
persons,  have  a  need  to  know. 

(c)  When  sensitive  security 
information  is  released  to  unauthorized 
persons,  any  air  carrier,  airport  operator, 
indirect  air  carrier,  foreign  air  carrier,  or 
individual  with  knowledge  of  the 
release  shall  inform  the  Administrator. 

(d)  Violation  of  this  section  is  grounds 
for  a  civil  penalty  or  other  enforcement 
or  corrective  action  by  the  FAA. 

§191.7    Sensitive  security  information. 

Except  as  otherwise  provided  in 
writing  by  the  Administrator,  the 
following  information  and  records 
containing  such  information  constitute 
sensitive  information: 

(a)  Any  approved  or  standard  security 
program  for  an  air  carrier,  foreign  air 
carrier,  indirect  air  carrier,  or  airport 
operator,  and  that  portion  of  the  security 
program  of  the  United  States  Postal 
Service  that  relates  to  security  of  parcel 
mail  to  be  transported  by  air;  and  any 
comments,  instructions,  or 
implementing  guidance  pertaining 
thereto. 

(b)  Security  Directives,  Information 
Circulars,  and  any  comments, 
instructions,  or  implementing  guidance 
pertaining  thereto. 

(c)  Any  profile  used  in  any  security 
screening  process,  including  for  ] 
persons,  baggage,  or  cargo. 

(d)  Any  security  contingenc>-  plan  or 
information  and  any  copiments. 
instructions,  or  implementing  guidance 
pertaining  thereto. 
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(e)  Technical  specifications  of  any 
device  used  for  the  detection  of  any 
explosive,  incendiary,  or  deadly  or 
dangerous  weapon. 

(f)  Technical  specifications  of  objects 
used  to  test  screening  equipment  and 
equipment  parameters. 

(g)  Technical  specifications  of  any 
security  communications  equipment 
and  procedures. 

(h)  As  to  the  release  of  information  by 
the  FAA  only: 
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(1)  Any  information  pertaining  to 
threats  of  any  criminal  acts  directed 
against  ait  transportation. 

(2)  The<ietails  of  an  alleged  violation 
of  parts  lt)7, 108, 109,  or  129  of  this 
chapter,  i  icluding  the  airport  name,  the 
location  c  f  the  gate  or  access  point;  the 
air  carrie?,  indirect  air  carrier,  or  foreign 
air  carries,  and  any  information  that 
could  reasonably  lead  to  the  disclosure 
of  such  details. 

(i)  Anyjdraft,  proposed,  or 
recommended  change  to  the  information 
and  records  identified  in  this  part. 


(j)  Any  other  information,  the 
disclosure  of  vtrhich  the  Administrator 
has  prohibited  under  the  criteria  in 
§  191.3(b). 

Issued  in  Washington,  DC,  November  4, 
1994. 

Bruce  R.  Buttenvorth, 

Director,  Office  of  Civil  Aviation  Security- 
Policy  and  Planning. 
IFR  Doc.  94-27912  Filed  12-5-94;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.031  A,  CFDA  No.  84.031  G] 

Notice  Inviting  Applications  for 
Designation  as  an  Eligible  Institution 
for  fiscal  year  1995  for  the 
Strengttiening  Institutions  and 
Endowment  Challenge  Grant  Programs 

PURPOSE:  Institutions  of  higher 
education  must  meet  specific  statutory 
and  regulatory  requirements  to  be 
designated  eligible  to  receive  funds 
under  the  Strengthening  Institutions 
and  Endowment  Challenge  Grant 
Programs  authorized,  respectively, 
under  Farts  A  and  C  of  Title  III  of  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA). 

In  addition,  section  316  of  Title  III  of 
the  HEA  authorizes  grants  to  Hispanic- 
serving  institutions  to  enable  them  to 
improve  and  expand  their  capacity  to 
serve  Hispanic  and  other  low-income 
students.  Since  Congress  has  provided 
funding  for  section  316  grants,  the 
Department  will  hold  a  competition  for 
new  awards  in  Fiscal  Year  1995. 
Hispanic-serving  institutions  should 
note  that  to  receive  a  grant  under 
section  316.  a  Hispanic-serving 
institution  must  satisfy  the  institutional 
eligibility  requirements  for  the 
Strengthening  Institutions  and 
Endowment  Challenge  Grant  Programs, 
as  well  as  additional  statutory  eligibility 
criteria. 

For  Fiscal  Years  1995  and  1996,  the 
Department  will  conduct  biennial  grant 
award  competitions  under  the 
Strengthening  Institutions  Program  and 
under  section  316  of  the  HEA  for 
Hispanic-serving  institutions.  Under  a 
biennial  grant  award  competition,  an 
institution  submits  a  grant  application 
that  may  be  considered  for  ^lnding 
under  two  successive  fiscal  year  grant 
award  competitions.  Applications  are 
evaluated  and  ranked  by  field  readers 
for  the  first  competition.  If  the 
institution's  application  is  not  selected 
for  funding  under  the  first  fiscal  year's 
award  competition,  it  will  be  considered 
for  funding  under  the  second  fiscal 
year's  award  competition  for  new 
awards  based  upon  the  score  it  received 
in  the  first  competition.  As  part  of  this 
s<;hcme.  no  new  applications  will  b*; 
accepted  for  the  second  fiscal  year 
competition  for  new  awards. 
Accordingly,  if  ^n  institution  wishe^>  to 
apply  for  a  new  grant  award  under  the 
Strengthening  Institutions  Program  for 
Fiscal  Year  1995  or  Fiscal  Year  1996,  it 
must  submit  an  application  for  Fiscal 
Year  1995;  and  if  an  institution  wishes 
to  apply  for  a  grant  award  under  section 
316  of  the  HEA.  it  must  submit  an 
application  for  Fiscal  Year  199.3.  The 


Department  will  publish  a  separate 
closing  c  ate  notice  for  those  grant 
applicati  ins. 

in  mal^ng  awards  under  the 
Strengthening  Institutions  Program, 
under  section  313(b)  of  the  HEA,  the 
Secretari  gives  priority  in  funding  to 
institutions  that  are  not  already 
receiving  funding  under  a  Strengthening 
Institutic  ns  Program  grant.  Therefore,  in 
awardin]  grants  in  Fiscal  Year  1995,  the 
Secretar  will  fund  in  rank-order  from 
those  ap  dicants  that  have  a  funding 
priority  :  a  Fiscal  Year  1995.  In  awarding 
grants  in  Fiscal  Year  1996,  the  Secretary 
will  fun(  in  rank-order  from  those 
applican  s  that  have  a  funding  priority 
in  Fiscal  Year  1996. 

The  hi  mnial  grant  award  competition 
has  the  i  illowing  institutional  eligibility 
implicat  ons.  To  receive  a  grant  in 
Fiscal  Y<  ar  1995,  an  institution  must 
submit  a  i  institutional  eligibility 
applicati  on  to  the  Department  by  the 
deadline  date  set  forth  in  this  notice  and 
must  qui  lify  as  an  eligible  institution. 
To  receii  e  a  grant  in  Fiscal  Year  1996, 
an  institi  ition  must  submit  an 
institutic  nal  eligibility  application  to 
the  Depa  rtroent  by  the  deadline  date  set 
forth  in  4  notice  that  will  be  published 
for  that  year  and  must  qualify  as  an 
eligible  i  nstitution  under  that  notice. 

For  pu  rposes  of  awarding  grants 
imder  se  :tion  316  of  the  HEA,  if  the 
Secretar  '  selects  an  institution  to 
receive  t  grant  in  Fiscal  Year  1996.  for 
purpose!  of  determining  whether  the 
instituti(  m  has  an  enrollment  of 
undergraduate  full-time  equivalent 
students  that  is  at  least  25  percent 
Hispanic  students,  the  Secretary  will 
consider  that  the  institution  submitted 
its  applii  »tion  in  Fiscal  Year  1996. 

To  rec  uve  a  grant  in  Fiscal  Year  1996. 
an  instit  ition  does  not  have  to  submit 
an  instit  itional  eligibility  application  to 
the  Dep<  rtment  in  Fiscal  Year  1995. 
Howeve  ,  the  failure  to  submit  an 
eligibilil  /  application  for  Fiscal  Year 
1995  wi  I  preclude  that  institution  from 
reccivin  ;  any  benefits  that  derive  from 
being  an  eligible  institution  during, that 
fiscal  ye  \t. 

Institi  lions  that  wish  to  be  considered 
for  waiv  jrs  of  certain  non-Federal  share 
requircii  ents  under  the  Federal  Work- 
Study  oi  Federal  Supplemental 
Educatit  nal  Opportunity  Grant 
Program  >  authorized  under  Title  IV  of 
the  HEA  must  be  designated  as  eligible 
instituti  tns  under  the  Strengthening 
Instituti  ins  and  Endowment  Challenge 
Grant  Pi  ^grains. 
DEAOUNI   FOR  TRANSMITTAL  OF 
APPLICA'  IONS:  January  23,  1995  for 
instituti  tns  of  higher  education  that 
anticipa  e  competing  for  new  awards 


under  the  Strengthening  Institutions 
and  Endowment  Challenge  Grant 
Programs,  for  Hispanic-serving 
institutions  that  anticipate  competing 
for  new  awards  authorized  under 
section  316  of  the  HEA,  and  for 
institutions  that  plan  to  obtain  non-Title 
in  benefits  from  qualifying  as  an  eligible 
institution  under  the  Strengthening 
Institutions  and  Endowment  Challenge 
Grant  Programs. 

APPLICATIONS  AVAILABLE:  December  21 , 
1994. 

EUGIBIUTY  INFORMATION:  To  qualify  as  an 
eligible  institution  imder  the 
Strengthening  Institutions  and 
Endowment  Challenge  Grant  Programs, 
an  applicant  must  (1)  be  accredited  or 
preaccredited  by  a  nationally  recognized 
accrediting  agency;  (2)  be  legally 
authorized  by  the  State  in  which  it  is 
located  to  be  a  junior  or  community 
college  or  to  provide  a  bachelors  degree 
program;  and  (3)  have  a  high  enrollment 
of  needy  students.  In  addition,  its 
educational  and  general  (E&G) 
expenditures  per  full-time  equivalent 
(Kit)  undergraduate  student  must  be 
low  in  comparison  with  the  average 
E&G  expenditiues  per  FTE 
undergraduate  student  of  institutions 
that  offer  similar  instruction.  The 
complete  eligibility  requirements  arc 
found  in  the  Strengthening  Institutions 
Program  regulations.  34  CFR  607.2- 
607.5,  as  revised  in  the  Federal  Register 
on  August  15,  1994  (59  FR  41914, 
41922). 

ENROLLMENT  OF  NEEDY  STUDENTS:  Under 
34  CFR  607.3(a).  an  institution  is 
considered  to  have  a  high  enrollment  of 
needy  students  if — (1)  at  least  50 
percent  of  its  degree  students  received 
financial  assistance  under  one  or  more 
of  the  following  programs:  Pell  Grant, 
Supplemental  Educational  Opportimity 
Grant,  College  Work  Study,  or  Perkins 
Loan  Program;  or  (2)  the  percentage  of 
its  undergraduate  degree  students  who 
were  enrolled  on  at  least  a  half-time 
basis  and  received  Pell  Grants  exceeded 
the  median  percentage  of  undergraduate 
degree  students  who  were  enrolled  on  at 
least  a  half-time  basis  and  received  Pell 
Grants  at  comparable  institutions  that 
offer  similar  instruction.  To  qualify 
under  this  latter  criterion,  an 
institution's  Pell  Grant  percentage  for 
base  year  1992-93  must  be  more  than 
the  median  for  its  category  of 
comparable  institutioifl  provided  on  the 
table  in  this  notice. 

E&G  EXPENDITURES  PER  FTE  STUDENT:  An 
institution  should  compare  its  average 
E&G  expendituro/FTE  student  to  the 
average  E&G  cxpenditure/FTE  studnn; 
for  its  category  of  comparable 
institutions  c^ontaincd  in  the  table  in 


62966 


Federal  Register  /  Vol.  59. 


^to.  233  /  Tuesday,  December  6,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  233  /  Tuesday,  December  6,  1994  /  Notices  62965 


this  notice.  If  the  institution's  average 
E&G  exjienditure  for  the  1992-93  base 
year  is  less  than  the  average  for  its 
category  of  comparable  institutions,  it 
meets  this  eligibility  requirement. 

The  institution's  E&G  expenditures 
are  the  total  amount  it  expended  during 
the  base  year  for  instruction,  research, 
public  service,  academic  support, 
student  services,  institutional  support, 
operation  and  maintenance, 
scholarships  and  fellowships,  and 
mandatory  transfers. 

The  following  table  identifies  the 
relevant  median  Pell  Grant  percentages 
and  the  average  E&G  expenditures  per 
FTE  student  for  the  1992-93  base  year 
for  the  four  categories  of  comparable 
institutions: 


Median  Average 

Pell  grant  E&G  per 

percent-  FTE  stu- 

age  dent 

2-year  putjiic  institu- 
tions    3020         S6,565 

2-year  norvprofit  pri- 
vate institutions 33.95        10.959 

4-year  public  institu- 
tions    29.62        12.004 

4-year  non-profit  pri- 
vate  institutions  30.23         15.724 

WAIVER  INFORMATION:  Institutions  of 
higher  education  that  are  unable  to  meet 
the  needy  student  enrollment 
requirement  or  the  E&G  expenditure 
requirement  may  apply  to  the  Secretary 
for  waivers  of  these  requirements,  as 
described  in  34  CFR  607.3(b)  and  607.4 
(c)  and  (d).  As  discussed  in  tlie 
preamble  to  the  final  regulations 
published  in  the  Federal  Register  on 
August  15, 1994  (59  FR  41914-41917). 

Base  Year  Low-Income  Levels 


the  Secretary  has  developed  a  set  of 
more  specific  instructions  relating  to  the 
waiver  provisions  for  institutions 
unable  to  meet  the  needy  student 
enrolhnent  requirement.  Institutions 
requesting  a  waiver  of  this  requirement 
must  include  detailed  information  as  set 
forth  in  the  instructions  for  completing 
the  application. 

Under  the  waiver  authority  provided 
in  34  CFR  607.3(b)(2),  an  institution 
must  demonstrate  that  at  least  30 
percent  of  the  students  it  served  in  base 
year  1992-93  were  from  low-income 
famihes.  The  regulations  define  "low- 
income"  as  an  amount  that  does  not 
exceed  150  percent  of  the  amount  equal 
to  the  poverty  level  as  established  by  the 
U.S.  Bureau  of  the  Census.  34  CFR 
607.3(c).  For  the  purposes  of  this  waiver 
provision,  the  following  table  sets  forth 
the  low-income  levels  for  the  various 
sizes  of  families: 


Size  of  family  unit 

Contiguous 
48  States, 
the  District 
of  Cdum- 
t)ta,  and 
outlying  ju- 
risdictions 

Alaska 

Hawaii 

1  

2  

3  

4  

- • — . . 

......,.,,,.,.„,,,„,,.,,„„,.,„.„„,,,,__^^^^^_^^^^^__^ 

510,215 
13.785 
17,3,55 
20.925 
24,495 
28,065 
31,635 
35.250 

S12.750 
17,220 
21.690 
26.160 
30,630 
35,100 
39,570 
44,040 

311,745 
15,855 
19.965 

5  

6  

•• •• — • „. 

- ..-- - 

24.075 
28.185 

7  

8  





32,295 
36.405 
40.515 

For  family  units  with  more  than  eight 
members  add  the  following  amount  for 
each  additional  family  member:  $3,570 
for  the  contiguous  48  states,  the  District 
of  Columbia  and  outlying  jurisdictions; 
$4,470  for  Alaska;  and  $4,110  for 
Hawaii. 

The  figures  shown  as  low-income 
levels  represent  amounts  equal  to  150 
percent  of  the  family  income  levels 
established  by  the  U.S.  Bureau  of  the 
Census  for  determining  poverty  status. 
The  Census  levels  were  published  by 
the  U.S.  Department  of  Health  and 
Human  Services  in  the  Federal  Register 
on  February  14. 1992  (57  FR  5455- 
5457). 

In  reference  to  the  waiver  option 
specified  in  §  607.3(b)(4)  of  the 
regulations,  information  about 
"metropolitan  statistical  areas"  may  be 
obtained  by  requesting  the  Metropolitan 
Statistical  Areas.  1993,  order  number 
PB93-1 92664.  from  the  National 
Technical  Information  Services, 
Document  Sales.  5285  Port  Royal  Road, 


Springfield.  Virginia  22161,  telephone 
number  (703)  487^650.  There  is  a 
charge  for  this  publication.  For  general 
information  about  "metropolitan 
statistical  areas",  institutions  of  higher 
education  may  contact  the 
Strengthening  Institutions  Program 
Branch. 

APPLICABLE  REGULATIONS:  Regulations 
applicable  to  the  eligibility  process 
include:  (a)  the  Strengthening 
Institutions  Program  Regulations  in  34 
CFR  Part  607.  as  revised  in  the  Federal 
Register  on  August  15. 1994  (59  FR 
41914):  (b)  the  Endowment  Challenge 
Grant  Program  Regulations  in  34  CFR 
Part  628;  and  (c)  the  Education 
Department  General  Administrative 
Regulations  in  34  CFR  Parts  74,  75,  77, 
82.  85.  and  86. 

FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  Strengthening  Institutions 
Program  Branch.  Division  of 
Institutional  Development.  U.S. 
Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 


3042  ROB-3.  Washington.  DC.  20202- 
5335.  Telephone:  (202)  708-8839. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Ser\'er 
at  GOPHER.ED.GOV  (under 
Announcements.  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionar>- 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

PROGRAM  AUTHORITY:  20  U.S.C.  1057. 
1059c  and  1065a. 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Pari  548 
[BOP  1030-q 
RIN1120-AA31 

Birth  Control,  Pregnancy,  Child 
Placement,  and  Abortion 

AGENCY:  Bureau  of  Prisons.  Justice. 
ACTION:  Interim  rule. 

summary:  In  this  interim  rule,  the 
Bureau  of  Prisons  is  amending  its 
regulations  on  Birth  Control,  Pregnancy. 
Child  Placement,  and  Abortion.  This 
amendment  removes  references  to 
restrictions  on  the  Bureau  of  Prisons' 
funding  of  an  elective  abortion. 
Removing  these  references  is  necessary 
to  conform  to  changes  in  legislative 
authority.  This  amendment  also  makes 
various  editorial  or  organizational 
clianges  for  the  sake  of  clarify. 
DATES:  Effective  December  6. 1994; 
comments  due  by  February  6, 1995. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons.  HOLC  Room  754,  320 
First  Street,  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  a.v.endfng  its 
regulations  in  28  CFR  part  551,  subpart 
C,  on  Birth  Control,  Pregnancy,  Child 
Placement,  and  Abortion.  A  final  rule 
on  this  subject  was  published  in  the 
Federal  Register  lune  29,  1979  (44  PR 
38252)  and  was  amended  December  30.' 
1986(51  FR  47179). 

Each  year  since  1987.  Congress  has 
included  restrictions  in  the  Department 
of  Justice  appropriations  legislation  on 
the  funding  of  elective  abortions. 
Section  551.23  had  been  revised  to 
reflect  the  imposition  of  these 
restrictions.  The  appropriations  bill  for 
FY  1994  did  not  include  such 
restrictions,  and  the  Bureau  of  Prisons  is 
adjusting  its  regulations  accordingly. 

Paragraph  (a)  of  §551.23,  which  states 
that  it  is  the  responsibility  of  the  mmate 
to  decide  whether  to  have  an  abortion 
or  to  bear  the  child,  is  unchanged.  The 
provisions  formerly  in  paragraph  (b) 
pertaining  to  the  financing  of  an 
abortion  have  been  removed.  The 
provisions  formerly  contained  in 
paragraph  (c)  pertaining  to  counseling 


have  beei  i  retained  in  new  paragraph 
(b).  New  }aragraph  (b)  also  contains 
requirem  mts  for  written  documentation 
previously'  required  by  former  paragraph 
(d).  The  provisions  in  former  paragraph 
(e)  have  lean  restated  in  new  paragraph 
(c).  New  )aragraph  (c)  has  been  further 
revised  f(  ir  the  sake  of  clarity  and  to 
remove  r  jferences  to  where  an  elective 
abortion  ,vas  to  take  place. 

Additi  inal  editorial  or  organizational 
amendmi  ints  to  the  provisions  for 
pregnane  y  and  child  placement  include 
use  of  th( !  word  "ensure"  in  §  551.22(b). 
and  the  c  onsolidation  of  the  provisions 
formerly  in  §  551.24(b)  and  (c),  along 
with  the  ;onsequent  redesignation  of 
§551.24(1). 

Becau!  e  this  amendment,  in  response 
to  Congn  ssional  action,  essentially 
restores  I  le  regulations  to  the  wording 
which  w  is  originally  promulgated,  the 
Bureau  f  nds  good  cause  for  exempting 
the  prov  sions  of  the  Administrative 
Procedu]  b  Act  (5  U.S.C.  553)  requiring 
notice  of  proposed  rulemaking,  and 
delay  in  iffective  date,  and  is 
impleme  iting  this  change  as  an  interim 
rule.  Me]  tibers  of  the  public  may  submit 
commen  s  concerning  this  rule  by 
writing  t )  the  previously  cited  address. 
These  ca  nments  will  be  considered 
•before  th  3  rule  is  finalized. 

The  Bi  reau  of  Prisons  has  determined 
that  this  -ule  is  not  a  significant 
regulatoi  y  action  for  the  purpose  of  E.G. 
12866,  ai  id  accordingly  this  rule  was  not 
reviewer  by  the  Office  of  Management 
and  Bud  ;et.  After  review  of  the  law  and 
regulatia  ns,  the  Director,  Bureau  of 
Prisons  lias  certified  that  this  rule,  for 
the  purp  )se  of  the  Regulatory  Flexibility 
Act  (Pub  L.  96-354),  does  not  have  a 
significa  it  impact  on  a  substantial 


number 


>f  small  entities. 


List  of  Si  tbjects  in  28  CFR  Part  551 

•    Prison  ;rs 
Katlileen  A.  Hawk, 

Director,   lureau  of  Prisons. 

Accor  ingly,  pursuant  to  the 
rulemak  ng  authority  vested  in  the 
Attorne)  General  in  5  U.S.C.  552(a)  and 
delegate  1  to  the  Director,  Bureau  of 
Prisons    n  28  CFR  0.96(p),  part  551  in 
subchap  er  C  of  28  CFR,  chapter  V  is 
amende)  as  set  forth  below. 

SUBCHA  >TER  0— INSTITUTIONAL 
MANAGE  MENT 

PART  5!  1— MISCELLANEOUS 

1.  The  authority  citation  for  28  CFR 
part  551  {continues  to  read  as  follows: 


Authority.  5  U.S.C.  301: 18  U.S.C.  1512. 
3621.  3622,  3624,  4001,  4005,  4042.  4081 . 
4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1. 1987), 
4161-4166  (Repealed  as  to  offenses 
committed  on  or  after  November  1. 1987). 
5006-5024  (Repealed  October  12. 1984  as  to 
offenses  committed  after  that  date),  5039;  28 
U.S.C.  509,  510;  Pub.  L.  99-500  (sec.  209);  28 
CFR  0.95-0.99. 

2.  In  §  551.22,  paragraph  (b)  is  revised 
to  read  as  follows: 

§551.22    Pregnancy. 

*  *        *        *        A 

(b)  In  order  to  ensure  proper  medical 
and  social  services,  the  inmate  shall 
inform  the  institution  medical  staff  as 
soon  as  she  suspects  she  is  pregnant. 

»        *        •        *       "• 

3.  In  §  551.23,  paragraphs  (b)  and  (d) 
are  removed,  and  paragraphs  (c)  and  (e) 
are  redesignated  and  revised  as  new 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§551.2^    Abortion. 

*  •         •        •         * 

(b)  The  Warden  shall  offer  to  provide 
each  pregnant  inmate  with  medical, 
religious,  and  social  counseling  to  aid 
her  in  making  the  decision  whether  to 
carry  the  pregnancy  to  full  term  or  to 
have  an  elective  abortion.  If  an  inmate 
chooses  to  have  an  abortion;  she  shall 
sign  a  statement  to  that  effect.  The 
inmate  shall  sign  a  written  statement 
acknowledging  that  she  has  been 
provided  the  opportunity  for  the 
counseling  and  information  called  for  in 
this  policy. 

(c)  Upon  receipt  of  the  inmates 
written  statements  required  by 
paragraph  (b)  of  this  section,  ordinarily 
submitted  through  the  unit  manager,  the 
Clinical  Director  shall  arrange  for  an 
abortion  to  take  place. 

4.  In  §  551.24,  paragraph  (b)  is  revised 
as  follows,  paragraph  (c)  is  removed, 
and  paragraph  (d)  is  redesignated  as 
paragraph  (c): 

§  551 .24    Child  placement 

*  *        •        •        * 

(b)  Child  placement  is  the  inmates 
responsibility.  The  Warden  shall 
provide  opportunities  for  counseling  by 
institution  staff  and  community  social 
agencies  to  aid  the  inmate  with 
placement. 

*  •        •        •        * 
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The  total  cost  of  my  order  is  $ 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City.  State.  Zip  code 


..  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


(Please  type  or  print) 


Check  method  of  payment 

Zi  Check  payable  to  Superintendent  of  Documents 

3 GPO  Deposit  Account     |    |    |    |    |    |    |    |  -Q 

□  VISA      □  MasterCard     I     I    I    I  J  (expiration  date) 


Daytime  ptxxie  including  area  code 
Purchase  order  number  (optional) 


Thank  you  for  your  order! 


4.9* 


AuttK)rizir>g  signature 

MaNto:  Superintendent  of  Documents 

P.O.  Box  371 954.  PittstHjrgh.  PA  1 5250-7954 


INFORMATION  ABOUT  THE  SUPERIMTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


UMI 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keq>  our  subscrqMion 
prices  down,  the  Government  Printing  C)fi|ce  mails  each  subscriber  orUy  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notite  by  checking  the  number  that  follows  mcmth/year  code  on 
the  top  line  of  your  label  as  shown  in  this  txample: 


nioce 


I AFR  SMITR212J 
ijCHN  SMITH 
212  KAIN  STREET  _ 
\ FC»ESTVILLE  MD  20747 


Aicnewal 

wnt  appfQod4iateIy 

benore  this 

/  . 

Dlsr95  R 


doe. 


will  be 
90  days 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  ifait  date. 


••«•«•••••••••••••«« 


lAFRDO     SMITH212J 

I  JOHN  SMITH 

i  212  MAIN  STREET 

i  FORESTVILLE  MD  20747 


DEOJIS  R  I 


To  be  sure  that  your  service  continues  wit  tout  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discominuei  I,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washingto  j,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 


To  change  your  address:  Please  SEND 
Siq)erintendent  of  Documents,  Attn:  Chie 
DC  20402-9373. 


OUR  MAILING  LABEL,  along  with  your  new  address  to  the 
,  Mail  List  Branch.  Mail  Stop:  SSOM,  Washington, 


lb  inquire  about  your  subscription  serv^e:  Please  SEND  YOUR  MAIUNG  LABEL,  along  with 
your  coiTBspondence.  to  the  Superintendem  of  Documents,  Attn:  Chief,  Mafl  List  Branch,  Mail 
Stop:  SSOM,  Washington.  DC  20402-93* '5. 


lb  order  a  new  subscription:  Please  use 


Superintendefrt  of  Oocum<  nts  Subscription  Order  Forni 


•5468 

LJT C5j  please  enter  my  subscriptions  as  fctows: 


subscriptions  to  Federal  Register 

of  Code  of  Federal  Regulations  Sections 


(FFy; 


subscriptions  to  Federal  Register, 
The  total  cost  of  my  order  is  $. 


di 


\ily  only  (FRDO).  at  $494  ($617.50  foreign)  each  per  year 

.  w 

regular  shipping  and  handling.)  Price  subject  to  c  lange. 


Company  or  psraonat  nam* 


ffteaae  type  ( r  print) 


AddKkwwt  address/attention  Una 


Sttaataddreaa 


City.  Stata,  Zip  coda 


t)aytime  phone  Including  area  code 


Pwchaaa  Older  nun«)er  tPPUona^ 


the  order  form  provided  below. 


CAarv*  your  onfeR 
To  fex  your  orders  (202)  512-2233 


<;  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
Affected,  at  $544  ($680  foreign)  each  per  year. 


For  privacy,  checic  box  betovr. 

Q  Do  rK>t  make  my  r^ame  available  to  other  mailers 

Checic  method  of  payment 

Q  Checl<  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account   I    I    I    I    I    ITI-fl 

□  VISA      O  MasterCard    I     1     I     I    |f,xDtratlondate> 

i  I  t  t  I  I  t  [  M  I  M  I  i  I  I  I  m 

TTianlr /ou  for  your  onlerf 


1(V94 


Authorizing  signelur* 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Public  Laws 


104th  Congress,  1st  Session,  1995 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
aws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  104th  Congress,  1st  Session,  1995.  * 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Order  PfXKessmg  Cod* 

*  6216 


Charge  your  order. 
ITS  Easy! 


t^ 


Superintendent  of  Documents  Subscriptions  Order  Form 

I — I   I ES,  enter  my  subscription(s)  as  fbliow.s: 

To  fax  your  orders  (202)  512-2233 

subscripUons  to  PUBLIC  LAWS  for  the  l(Wth  Congr^s.  1st  Session.  1995  for  $160  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  255t.  Prices  include  tegular  domestic 

postage  and  handhng  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/anention  line) 


(Street  address) 


Please  Choose  Method  of  Fiyment: 

I — I  Check  F^bie  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account        I    I    I    I     I    I.  I    l-H 
I — I  VISA  or  MasterCard  Account 


(City.  State,  ZIP  Code) 


(Credit  card  expiration  date) 


(Daytime  phone  including  area  code) 


Thank  you  for 
your  order! 


(Purchase  Order  No.) 

VKS    M> 
May  we  make  your  name/addrevs  available  to  other  mailers?  d]    fl 


(Authorizing  Signature) 


(i<»5i 


Mail  To:    New  Orders.  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


UMI 


Superintendent  of 

Oder  procassing  code:   *(]33 


Federal  Register 
Document 
Drafting 
Handbooic 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Documents  Publication  Order  Fonn 


Charga  your  ordf. 
To  fn  your  onlara  and  lm|uiriM-(202)  512-22S0 


Y  Jtl/iSy  please  send  me  the  following  iidicated  publications: 

copies  of  DOCUMENT  PRAF1  (NG  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  Sl. 


Forei  (n  orders  please  add  an  additional  25%. 


All  pticM  include  regular  domestic  postage  and  hpndhng  and  are  subject  to  change. 
I  Tjrpc  or  Piial 


tCumpany  or  personal  name) 


(Additional  address-'attention  line) 


(SlieH  address) 


(City.  Stale.  ZIP  Code)   .. 


L 


± 


(Daytime  phone  including  area  code) 

(Signature) 

4.  Mafl  lb:  New  Orders.  Superintendent  of  Docuniants,  P.O.  Box  371954,  Pittsburgh.  ?K  15250-7954 


3.  Mease  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

Lj  GPO  Deposit  Account 

LJ  VISA  or  MasterCard  Accouitt 


I  I  I  I  I  I  l-D 


II    1  1  1  1  1  1  1  i 

.                   Thmmk  yam  far  yamr  order! 

(Credit  card  expimtiaa  date) 

*■-■  ■     -^   ■  - 
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of  this  issue. 
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SUBSCRIPTIONS  AND  COPIES 


and 


FEDERAL  REGISTER  Published  daily,  Monday  through  Fr  day, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidi  ys),  by 
the  Office  of  the  Federal  Fiegister,  National  Archives  and  R  icords 
Administration.  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  SOO,  as  amended:  44  U.S.C.  Ch.  15)  and  the     I 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.&  Government  Printing  Omce.  WasninBton.  X, 
20402. 

The  Federal  Register  provides  a  uniform  system  for  makii^ 
available  to  the  public  regulations  and  legal  notices  issued 
Federal  agencies.  These  include  Presidential  proclamations 
Executive  Orders  and  Federal  agency  documents  having  ge  leral 
applicability  and  legal  effect,  documents  required  to  be  pu  lished 
by  act  of  Congress  and  other  Federal  agency  documents  of  mblic 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  dav  before  they  are  published,  u  nless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administral  on 
authenticates  this  issue  of  the  Federal  Register  as  the  offic  il  serial 

?ublication  established  under  the  Federal  Register  Act  44  IJ.S.C. 
507  provides  that  the  contents  gf  the  Federd  Register  sh^l  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche!  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U£. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  dav  the  Federal  Register  is  published.  The  databise 
includes  both  text  and  graphics  from  Volume  59,  Number  j 
(January  2,  1994)  forwrard.  It  is  available  on  a  Wide  Area    ] 
Information  Server  (WAIS)  throuch  the  Internet  and  via      1 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  sir*le 
workstation  is  S3 75.  Six-month  subscriptions  are  availablejor  S200 
and  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe, 
Internet  users  should  telnet  to  wais.access.gpo.gov  and  logib  as 
newuser  (all  lower  case);  no  password  is  required.  Dial-in  users 
should  use  communications  software  and  modem  to  call  (a)2) 
512-1661  and  login  as  wais  (all  lower  case);  no  password  it 
required;  at  the  second  login  prompt,  login  as  newuser  (allTlower 
case);  no  password  is  required.  Follow  the  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Registef-Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  U*r 
Support  Team  by  sending  Internet  e-mail  to 
helpeeidsOS.eids.gpo.gov.  or  a  fax  to  (202)  512-1262,  or  bj  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time,  M  mday 
through  Friday,  except  Federal  holidays. 


VI 


The  annual  subscription  price  for  the  Federal  Register  pa 
edition  is  $494,  or  $544  for  a  combined  Federal  RnJster. 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Registei 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six 
subscriptions  are  available  for  one-half  the  annual  rate.  Th( 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue  ' 
for  each  group  ofpages  as  actually  bound;  or  $1.50  for  eac 
in  microfiche  form.  All  prices  include  regular  domestic  pc 
and  handling.  International  customers  please  add  25%  for 
handling.  Remit  check  or  money  order,  made  payable  to  tl^ 
Superintendent  of  Documents,  or  charge  to  yourCPO  Depc  5 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsbureh 
15250-7954.  ' 

There  are  no  restrictions  on  the  republication  of  material ; 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  an( 
page  number.  Example:  59  FR  12345. 
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Printed  on  recycled  paper  containing  100%  po  t  consumer  waste 


sit 


PA 


a  ipearing 


the 


202-512-1800 
512-1806 


PUBUC 
Subscriptioiis: 

Paper  or  fiche 

Assistance  with  public  subscriptions 
Online: 
Telnet  wais.access.gpo.gov,  login  as  newuser  <enter>,  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661, 
login  as  wais,  no  password  <enter>,  at  the  second  login  as 
newuser  <enter>,  no  password  <enter>. 
Assistance  with  online  subscriptions  202-512-1530 

Single  copiesAwck  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


523-5243 
523-5243 


For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  i 


FOR: 

WHO: 
WHAT: 


WHY: 


*  THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  liriefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  December  15,  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street  NW, 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 

RESERVATIONS:   202-523-4538 


NEW  YORK,  NY 

WHEN:  December  13,  9:30  a.m.-12:30  p.m. 

WHERE:  National  Archives— Northeast  Region,  201 

Varick  Street.  12th  Floor.  New  York,  NY 
RESERVATIONS:   1-800-347-1997 
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Agriculture  Department 

See  Forest  Service 

Assassination  Records  Review  BoanI 

NOTICES 

Meetings;  Sunshine  Act.  63156 

Coast  Guard 

RUL£S 

Ports  and  waterways  safety: 
Chesapeake  Bay,  MD;  regulated  navigation  area,  63022 
Patapsco  River,  MD;  safety  zone,  63022-63023 
Savannah  River.  GA;  safety  zone.  63024-63025 

PROPOSED  RULES 

Drawbridge  operations: 
Louisiana,  63068-63069 

Commerce  Department 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospherir  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
El  Salvador,  63078-63079 
Indonesia.  63079 

Copyright  Office,  Library  of  Congress 

RULES 

Copyright  arbitration  royally  panel  rules  and  reeulations 

63025-63043 
Digital  audio  recording  technology  (DART)  royalties 

collection;  performing  rights  organizations 

representation,  63043-63045 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Abbott  &  Co..  63110 

Dresser  Industries.  Inc.,  63109 

James  River  Corp..  63109-63110 

Oshkosh  B'Gosh.  Inc.,  63110 

Saft  Aerospace  Batteries,  63110 

Smith  System  Manufacturing  Co.,  63109 

Sybron  Dental  Specialties  et  al..  63108-63109 

Vought  Aircraft  Co.,  63109,  63110 
Meetings: 

Unemployment  Compensation  Advisory  Council,  63110- 
63111 

NAFTA  transitional  adjustment  assistance: 
F.C.I.,  63111 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protectkm  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Wisconsin,  63045-63049 


PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Wisconsin,  63069-63070 
NOTICES 

Pesticide  registratioDr  cancellation,  ett: 
Mole  Med  Inc.,  63097 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Airbus  Industrie.  62998-63000 

Boeing.  63003-63005 

Garrett.  62995-62997 

Jetstream,  63002-63003 

Rolls-Royce,  62997-62998 

Saab,  63000-63002 
PROPOSED  RULES 
Air  carrier  certification  and  operations: 

Commuter  airline  safety — 
Regulatory  review;  passenger  seating  conFigurations  of 
10  to  30.  scheduled  operation  for  compensation  or 
hire,  63158-63159 
Airworthiness  directives: 

Boeing,  63065-63068 
NOTICES 

Advisory  circulars;  availability,  etc: 
Aircraft — 

Public  aircraft;  statutorv  definition  chance.  63154- 
63155 

Federal  Communications  Commission 

RULES 

Personal  communications  services: 
Licenses  in  2  GHz  band  (broadband  PCS) 
Small  businesses,  rural  telephone  companies,  and 
businesses  owned  by  minorities  and  women; 
competitive  bidding",  63210-63B39 
Radio  broadcasting: 
Experimental,  auxiliary,  and  special  broadcast  and  other 
program  distributional  ser\'ices — 
FM  and  TV  translator  stations  and  LPTV  stations: 
license  renewal  dates,  63049-63061 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Puget  Sound  Power  ft  Light  Co.;  correction.  63084 

Natural  Gas  Policy  Act: 
Self-implementing  transactions,  63084-63097 

Applications,  hearings,  determinations,  etc.: 
Alabama-Tennessee  Natural  Gas  Co.,  63079 
Florida  Gas  Transmission  Co.,  63079-63080 
Mississippi  River  Transmission  Corp.,  63080 
Montana  Power  Co.,  63080-63081 
Natural  Gas  Pipeline  Co.  of  America,  6.3081 
Questar  Pipeline  Co.,  63081 
Tennessee  Gas  Pipeline  Co..  63081-63082.  63084 
Tenne.ssee  Gas  Pipeline  Co.  et  al.,  63082-63083 
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Williams  Natural  Gas  Co..  63083 
Wyoming  Interstate  Co..  Ltd..  63083 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
Savino  Del  Bene  International  Freight  Forwarders 
al..  63097-63098 
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Federal  Reserve  Systsm 
miLSS 

Membership  of  State  banking  institutions  (Regulatidh  H); 
and  bank  holding  companies  and  change  in  bar  ~ 
control  (Regulation  Y): 
Risk-based  capital  adequacy  guidelines 
Bilateral  netting  contracts,  62987-62995 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Community  First  BancShares.  Inc.,  et  al.,  63098 
Firstar  Corp..  63098 

Industrial  Bank  of  Japan.  Ltd..  63098-63099 
Premier  Bankshares  Corp..  63099-63100 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Mexican  spotted  owl,  63162-63201 
NOTICES 

Endangered  and  threatened  species  permit  applicatiHU. 

63101 
Endangered  Species  Convention: 
Trade  prohibitions  in  animal  species  horn  twelve 
countries.  63101-63105 
Wild  Bird  Conservation  Act  of  1992: 
Approval  applications — 
Jordan.  Rick,  et  al.,  63105 

Food  and  Consumer  Service 

RULES 

Food  distribution  program: 
State  and  processing  national  commodity  processing 

programs;  processing  of  donated  foods,  6297;  -62987 

Food  and  Drug  Administration 

RULES 

Medical  devices: 
Class  I  generic  devices;  premarket  notification 
exemptions,  63005-63015 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Boise  National  Forest  et  al.,  ID,  63073-63075 
Upper  Columbia  River  Basin,  ID,  et  al.;  management 
strategy.  63071-63073 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
See  Public  Health  Service 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Housing  and  Uriaan  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc 
Economic  Development  Initiative:  guidelines.  63i4- 
63208 


Interior  Department 

See  Fish  and  Wildlifie  Service 
See  Land  Management  Bureau 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Magnesium  from — 

China  et  al..  63105-63106 
Rechargeable  nickel  metal  hydride  anode  materials  and 

batteries,  and  products  containing  same,  63105 
Stainless  steel  angle  from — 
Japan.  63106-63107 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Burlington  Northern  Railroad  Co..  63107-63108 

Justice  Department 

RULES 

Correctional  facilities  grants: 
Violent  offender  incarceration  and  truth  in  sentencing 
incentive  grant  program.  63015-63022 

Labor  Department 

See  Employment  and  Training  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Trade  Negotiations  and  Trade  Policy  Labor  Advisory 
Committee.  63108 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Upper  Columbia  River  Basin.  ID,  et  al.;  management 
strategy.  63071-63073 

Libtrary  of  Congress 

See  Copyright  Office.  Library  of  Congress 

National  Institute  of  Standards  and  Technology 

NOTICES 

Information  processing  standards,  Federal: 
Government  Information  Locator  Service  (GILS),  63075- 
63077 
Meetings: 
Producers  of  metal  reference  materials  used  in  chemical 
analysis  of  metals.  63077 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish,  63062-63063 
Marine  mammals: 
Taking  and  importing — 
Yellowfin  tuna  imports;  intermediary  nation  definition, 
63062 
NOTICES 

Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
BP  Exploration  et  al..  63077-63078 
Meetings: 
Mid-Atlantic  Fishery  Management  Council,  63078 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act.  63156 
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Nuclear  Regulatory  Commission 

NOTICES 

Abnormal  occurrence  reports: 

Periodic  reports  to  Congress,  63111 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  63112-63132 
Applications,  hearings,  determinations,  etc.: 

Georgia  Power  Co.  et  al.,  63111 

Personnel  Management  Office 

RULES 

Absence  and  leave: 

Restored  annual  leave  use,  62971-62973      * 
PROPOSED  RULES 
Excepted  serivce: 

Schedule  C  temporary  positions,  63064-63065 
NOTICES 

Agency  information  collection  activities  under  0MB 

review,  63132 
Excepted  service: 
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Update,  63132-63134 
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National  Partnership  Council.  63134-63135 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Drunk  and  Drugged  Driving  Prevention  Month,  National 
(Proc.  6760),  62969 

Public  Health  Service 

See  Food  and  Drug  Administration 
NOTICES  t^ 

National  Institute  of  Environmental  Health  Sciences: 
Applied  toxicological  research  and  testing  program; 
alternative  testing  methods  validation  and 
acceptance,  63100-63101 
National  toxicology  program: 
Carcinogens  seventh  annual  report;  availability.  63100 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  63149 
Chicago  Stock  Exchange,  Inc.,  63141-63148 
Philadelphia  Stock  Exchange,  Inc.,  63149-63154 

Applications,  hearings,  determinations,  etc.: 
Evergreen  Fund  et  al.,  63135-63138 


Home  Life  Bond  Fund,  Inc.,  63138-63139 
Home  Life  Equity  Fund,  Inc..  63139-63140 
Home  Life  Liquid  Fund,  Inc.,  63140-63141 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Florida,  63154 
Florida  et  al.,  63154 

Textile  Agreements  implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
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Presidential  Documents 


Proclamation  6760  of  December  3,  1994 

National  Drunk  and  Drugged  Driving  Prevention  Month,  1994 

By  the  President  of  the  United  Slates  of  America 
A  Proclamation  , 

All  across  the  Nation.  Americans  are  coming  together  in  an  ever-expanding 
chorus  of  voices  demanding  an  end  to  drunk  and  drugged  drivine  Too 
many  family  members  and  friends  have  already  been  lost  In  recent  years 
numerous  grassroots  organizations  have  arisen  throughout  the  land  and  dedi- 
cated themselves  to  ending  this  national  tragedy.  In  big  cities  and  small 
ovvns  across  the  country,  students,  parents,  and  concerned  citizens  recognize 
that  education  and  prevention  are  the  keys  to  saving  lives.  Naming  a  des- 
ignated driver  is  an  idea  embraced  by  millions  of  Americans,  and  many 
currT  1  "°^^  ^^c^^de  ^^^^k  driving  awareness  programs  as  part  of  their 

Despite  the  tremendous  efforts  of  both  the  private  and  public  sectors,  drunk 
and  drugged  driving  remains  America's  number  one  danger  on  the  highways. 
We  must  redouble  our  efforts  to  teach  all  Americans  that  alcohol  and  drugs- 
used  alone  or  in  combination— cause  loss  of  control  and  loss  of  judgment 
and  that  under  these  circumstances  it  is  irresponsible  and  dangerous  to 
attempt  to  drive.  ° 

Countless  caring  people  across  the  country  have  taken  on  the  daunting 
challenge  of  changing  the  way  Americans  think  about  alcohol,  drugs,  and 
driving.  They  have  moved  forward  with  an  energy  born  of  a  deep  personal 
commitment  to  serving  the  common  good.  Thanks  in  great  part  to  their 
devotion  and  hard  work,  parents  can  feel  a  little  safer  and  a  little  more 
secure  about  their  children's  future.  This  month.  I  ask  each  citizen  to  work 
actively  to  make  our  roads  and  highways  safer— for  the  good  of  our  children 
and  for  our  Nation. 

NOW.  THEREFORE,  I.  WILLIAM  J.  CUNTON.  President  of  the  United  States 
of  America  by  virtue  of  the  authority  vested  in  me  bv  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  December  1994  as  "Na- 
tional Drunk  and  Drugged  Driving  Prevention  Month."  I  ask  all  Americans 
to  reathrm  that  being  drunk  or  drugged  is  unacceptable  and  to  inter\-ene 
bv  stopping  anyone  impaired  by  drugs  or  alcohol  from  getting  behind  the 
wheel.  I  call  upon  public  officials  at  all  levels,  as  well  as  interested  citizens 
and  groups,  to  observe  this  month  with  appropriate  ceremonies,  programs 
and  activities.  r    o        • 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  mv  hand  this  third  dav  of 
December  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  'and 
ot  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  ckxajments  having  general 
appHcabHity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putXished  under 
50  tittes  pursuant  to  44  U^.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  t)ool(S  are  Gsted  in  the  first  FEDERAL 
REGISTER  issue  of  each  wee»<. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  630 
RIN  3206-AG45 

Absence  and  Leave;  Use  of  Restored 
Annual  Leave 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 


SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  interim 
regulations  to  provide  employees  with 
additional  time  in  which  to  use  restored 
annual  leave  that  was  forfeited  as  a 
result  of  employment  at  a  Department  of 
Defense  installation  imdergoing  closure 
or  realignment. 

DATES:  The  interim  regulations  are 
effective  on  December  7, 1994. 
Comments  must  be  received  on  or 
before  February  6, 1995. 
ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Donald  J.  Winstead,  Acting 
Assistant  Director  for  Compensation 
Policy,  Office  of  Personnel  Management, 
Room  6H31, 1900  E  Street  NW., 
Washington,  DC  20415. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Jo  Ann  Perrini,  (202)  606-2858. 
SUPPLEMENTARY  iNI%>RMAT10N:  Section 
4434  of  Public  Law  102-484,  the 
National  Defense  Authorization  Act  for 
fiscal  year  1993,  amended  section 
6304(d)  of  title  5,  United  States  Code,  to 
consider  the  closure  of  an  installation  of 
the  Department  of  Defense  (DOD), 
during  the  period  from  October  1, 1992, 
through  December  31, 1997,  as  "an 
exigency  of  the  public  business"  for  the 
purpose  of  restoring  annual  leave 
accumulated  in  excess  of  the  maximum 
permitted  by  law.  This  amendment  also 
provides  that  any  annual  leave  in  excess 
of  the  annual  maximum  limitation 
under  5  U.S.C.  6304(a)  accrued  by  an 


employee  at  a  closing  DOD  installation 
must  be  restored  and  credited  to  the 
employee  in  a  separate  leave  account. 
This  provision  enables  installations  to 
keep  their  already  reduced  staffs  at  work 
while  permitting  employees  to  avoid 
forfeiture  of  leave.  In  addition,  it 
reduces  the  administrative  time  that 
would  have  been  spent  by  employees 
and  managers  in  sdieduling,  canceling, 
and  restoring  "use  or  lose"  annual  leave 
each  leave  year. 

Sections  34 1  and  2816  of  Public  Law 
103-337,  October  5, 1994.  the  National 
Defense  Authorization  Act  for  fiscal 
year  1995,  expanded  5  U.S.C.  6304(d)(3) 
to  cover  employees  of  DOD  installations 
identified  as  "realigning  locations" 
under  the  Defense  Base  Closure  and 
Realignment  Act  of  1990  (BRAC)  and 
eliminated  the  time  period  for 
application  of  5  U.S.C.  6304(d)(3)  if  the 
closure  or  realignment  action  is  under 
BRAC.  The  October  1, 1992,  through 
December  31, 1997,  time  frame  in  5 
U.S.C.  6304(d)(3)  continues  to  apply  to 
the  closure  of  DOD  installations  not 
covered  by  BRAQ 

Time  Limit  fin-  Using  Restored  Annual 
Leave 

Under  the  current  5  CFR  630.306,  all 
restored  leave  must  be  scheduled  and 
used  not  later  than  the  end  of  the  leave 
year  ending  2  years  after  the  termination 
date  of  the  exigency  of  the  public 
business — ^i.e.,  the  closure  or  completion 
of  the  realignment  of  the  DOD 
installation  and/or  transfer  of  the 
employee  to  another  installation  or 
agency.  Employees  remaining  at  closing 
DOD  installations  or  BRAC  designated 
realignment  installations  over  several 
leave  years  may  accumulate  lai^ge 
amounts  of  restored  leave  in  their     • 
separate  accounts.  When  the  exigency  of 
the  public  business  terminates,  the 
employee  must  schedule  and  use  all  of 
the  restored  leave  by  the  end  of  the 
leave  year  ending  2  years  after  the 
termination  date  of  the  exigency  of  the 
public  business.  As  a  result,  the 
employer  must  deal  with  the 
consequence  of  the  employee  using 
sizeable  amounts  of  leave  within  2  to  3 
years  after  the  transfer  or  completion  of 
the  realignment.  At  the  same  time, 
annual  leave  that  accrues  during  that  2- 
to  3-year  period  routinely  creates  a  "use 
or  lose"  situation. 

To  help  alleviate  this  situation,  the 
Office  of  Personnel  Management  (OPM) 
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is  revising  5  CFR  630.306  to  establish  « 
longer  period  of  time  for  using  annual 
leave  restored  under  5  U.S.C.  6304(d)(3) 
based  on  the  amount  of  restored  leave 
in  the  employee's  separate  leave 
account.  The  time  limit  would  be 
calculated  using  a  formula  similar  to  the 
formula  used  for  determining  the  time 
limit  for  using  annual  leave  restored  in 
back  pay  situations.  (See  5  CFR 
550.805(g).) 

Under  the  interim  regulations,  a  full- 
time  employee  would  he  required  to 
schedule  and  use  excess  annual  leave  of 
416  hours  or  less  by  the  end  of  the  leave 
year  in  progress  2  years  after  the  date 
the  employee  is  no  longer  subject  to  5 
U.S.C.  6304(d)(3).  The  agency  would 
extend  that  period  by  1  leave  year  for 
each  additional  208  hours  of  excess 
annual  leave  or  any  portion  thereof.  A 
part-time  employee  would  be  required 
to  schedule  and  use  excess  annual  leave 
in  an  amount  equal  to  or  less  than  20 
percent  of  the  number  of  hours  in  the 
employee's  scheduled  annual  tour  of 
duty  by  the  end  of  the  leave  year  in 
progress  2  years  after  the  date  the 
employee  is  no  longer  subject  to  5 
U.S.C.  6304(d)(3).  The  agency  would 
extend  this  period  by  1  leave  year  for 
each  additional  number  of  hours  of 
excess  annual  leave,  or  any  portion 
thereof,  equal  to  10  percent  of  the 
number  of  hours  in  the  employee's 
scheduled  annual  tour  of  duty. 

Movement  From  One  DOD  Imtailation 
Undergoing  Closure  or  Reaiigyunenl  to 
Another  Such  Installation 

Under  the  current  5  CFR  630.306.  the 
time  limit  for  using  aimual  leave 
restored  imder  5  U.S.C  6304(d)(3) 
begins  when  an  employee  moves  from  a 
closing  DOD  installation  or  a  DOD 
installation  undei^oing  realignment, 
even  if  the  employee  is  transferring  to 
another  DOD  installation  subject  to 
closure  or  realignment.  This  creates  a 
situation  that  is  directly  opposite  to  the 
result  that  5  U.S.C.  6304(d)(3)  was 
intended  to  correct.  Employees  who 
move  from  one  DOD  installation 
undergoing  closure  or  realignment  to 
another  such  installation  without  a 
break  in  service  are  under  strict  time 
constraints  to  use  their  restored  leave. 
At  the  same  time,  they  are  needed  at 
work  because  of  reduced  staff  levels. 
Supervisors  and  managers  may  be 
hesitant  to  deny  leave  requests  because 
restored  leave  that  is  forfeited  cannot  be 
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recovered.  Further  complicating  the 
sitiiation  is  the  &ct  that  these  employees 
may  be  entitled  to  additional  restored 
leave  imder  5  U.S.C  6304(d)(3). 

0PM  agrees  with  DOD's  conclusion 
that  the  codgency  of  the  public  business 
that  allows  for  the  accrual  of  annual 
leave  above  the  annual  maximum 
limitation  does  not  terminate  vihen  an 
employee  moves  from  one  closing  or 
realigning  installation  to  another  such 
installation  without  a  break  in  service. 
Therefore,  OPM's  regulations  will  defer 
starting  the  time  limit  for  using  restored 
leave  imtil  the  employee  no  longer 
works  at  a  closing  DOD  installation  or 
a  DOD  installation  undergoing 
realignment. 

Movement  to  an  Installation 
Undergoing  Closure  or  Realignment 

When  an  employee  moves  to  a  closing 
TXDD  installation  or  a  DOD  installation 
undergoing  realignment,  5  U.S.C. 
6304(a)(3)  only  permits  the  restoration 
of  annual  leave  that  exceeds  the  annual 
maximum  carry-over  limitation.  There 
is  no  similar  protection  for  an  "active" 
restored  annual  leave  account — i.e.,  an 
accoimt  of  restored  annual  leave  that 
was  established  under  other  conditions 
permitting  restoration  of  annual  leave 
under  5  U.S.C.  6304(d).  Although  the 
employee  is  needed  to  work  at  the 
installation  that  is  undergoing  closure  or 
realignment,  the  employee  (and  the 
agency)  have  little  option  but  to  use  (or 
permit  the  use  of)  the  leave  in  the 
"active"  restored  leave  account  to  avoid 
the  forfeiture  of  armual  leave.  This 
situation  is  also  inconsistent  with  the 
overall  intent  of  5  U.S.C.  6304(d)(3). 

OPM's  revision  of  §  630.306,  as 
discussed  above,  will  also  alleviate  this 
problem,  since  the  time  limitation  for 
using  a  restored  leave  account  will  be 
canceled  for  the  entire  period  during 
which  an  employee  is  subject  to  5 
U.S.C.  6304(d)(3).  After  the  employee's 
coverage  under  5  U.S.C.  6304(d)(3) 
ends,  a  new  time  limit  will  be 
established  for  all  restored  leave 
available  to  the  employee  under  5 
U.S.C.  6304(d).  The  new  time  limit  for 
using  restored  leave  will  begin  on  the 
date  the  employee  is  no  longer  subject 
to  5  U.S.C.  6304(d)(3). 

Advance  Scheduling  of  Annual  Leave 

Under  the  current  5  CFR  630.308, 
before  annual  leave  forfeited  imder 
section  6304  of  title  5,  United  States 
Code,  may  be  considered  for  restoration 
under  that  section,  use  of  the  annual 
leave  must  have  been  scheduled  in 
writing  before  the  start  of  the  third 
biweekly  pay  period  prior  to  the  end  of 
the  leave  year.  Under  5  U.S.C. 
6304(d)(3),  employees  at  closing  DOD 


installation  s  or  DOD  installations 
imdergoin{  realignment  are  permitted  to 
have  exces  annual  leave  restored 
without  m(  Bting  the  requirement  for 
advance  sc  leduling  of  aimual  leave. 

DOD  has  identified  two  problems  that 
are  encoiuitered  by  an  employee  whose 
coverage  under  5  U.S.C.  6304(d)(3)  ends 
during  the  leave  year.  Some  of  these 
employees  Face  forfeiting  "use  or  lose" 
annual  leaiie  at  the  end  of  the  leave  year 
at  the  new  installation  because  they  are 
imable  to  show  any  evidence  of  advance 
schedulingof  aimual  leave.  Other 
employees  request  that  a  "restored" 
annual  lea\  e  account  be  established  at 
the  time  of  their  transfer  or  the 
completion  ofthereaUgnmentof  the 
DOD  instal  ation,  even  though  accrued 
aiuual  leave  is  not  subject  to  forfeiture 
imtil  the  end  of  the  leave  year.  Under 
5  U.S.C.  63  }4(d),  excess  annual  leave 
cannot  be  c  insidered  for  restoration 
until  after  1  le  end  of  the  leave  year  in 
which  it  is  brfeited. 

An  empl  lyee  whose  coverage  under  5 
U.S.C.  63a  (d)(3)  ends  late  in  the  leave 
year  may  fi  ad  it  impossible  to  schedule 
all  annual  leave  that  would  be  subject 
to  forfeiture  before  the  end  of  the  leave 
year.  DOD  has  requested  that  OPM 
amend  §  630.308  to  allow  agencies  to 
consider  reetoration  of  annual  leave 
forfeited  atthe  end  of  the  leave  year  to 
an  employ(  e  whose  coverage  under  5 
U.S.C.  630  (d)(3)  ends  during  the  leave 
year  if  the  i  employee  can  demonstrate  a 
correlation  between  the  lack  of  advance 
scheduling  and  coverage  under  5  U.S.C. 
6304(d)(3). 

OPM  agrees  that  such  annual  leave 
may  be  considered  for  restoration.  We 
have  revised  the  regulations  to  require 
affected  employees  to  make  a  reasonable 
effort  to  coinply  with  the  advance 
scheduling  requirement  in  5  CFR 
630.308(a)j  However,  the  head  of  the 
agency  may  exempt  employees  from  the 
advance  sciieduling  requirement  if  the 
employee  Can  show  that  he  or  she  was 
covered  by  5  U.S.C.  6304(d)(3)  during 
the  leave  y  jar  and  that  he  or  she  was 
imable  to  c  omply  with  the  scheduling 
requiremei  it  due  to  circumstances 
beyond  his  or  her  control. 

Althoug  1  an  employee  may  be  exempt 
from  the  ai  vance  scheduling 
requiremei  it,  this  does  not  guarantee 
that  the  en  ployee's  excess  annual  leave 
will  be  res  ored,  since  there  may  have 
been  suffic  ient  time  to  schedule  and  use 
his  or  her )  nnual  leave  before  the  end 
of  the  leav  i  year.  Annual  leave  restored 
to  the  emp  oyee  for  the  current  leave 
year  is  suh  ect  to  the  time  limitations 
establishei   in  5  CFR  630.306(a). 


Waiver  of  Notice  of  Proposed  Rule 
Making  and  Delay  in  Eflfective  Date 

Sections  341  and  2816  of  PubUc  Law 
103-337,  which  broadened  coverage 
under  5  U.S.C.  6304(d)(3),  were  effective 
on  October  5, 1994.  In  order  to  give 
practical  effect  to  this  legislation,  1  find 
good  cause  exists  to  waive  the  general 
notice  of  proposed  rulemaking  piusuant 
to  5  U.S.C.  553(b)(3)(B).  Also,  I  find  that 
good  cause  exists  for  making  this  rule 
effective  in  less  than  30  days.  The  delay 
in  the  effective  date  is  being  waived  to 
give  affected  employees  the  benefit  of 
these  new  provisions. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  630 

Government  employees. 
U.S.  Office  of  Personnel  Management 
James  B.  King, 
Director. 

Accordingly,  OPM  is  amending  part 
630  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  630-ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  part  630 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  6311:  §630.303  also 
issued  under  5  U.S.C  6133(a);  §§630.306 
and  630.308  also  issued  under  5  U.S.C. 
6304(d)(3),  Pub.  L.  102-484  (106  Stat  2722) 
and  Pub.  L.  103-337  (108  Stat.  2663); 
§630.501  and  subpart  F  also  issued  under 
E.0. 11228,  30  FR  7739.  June  16. 1965,  3  CFR 
1974  Comp.,  p.  163:  sub[>art  G  also  issued 
under  5  U.S.C.  6305;  subpart  H  issued  under 
5  U.S.C.  6326;  subpart  I  also  issued  under  5 
U.S.C.  6332  and  Pub.  L.  100-566  (102  Stat. 
2834).  and  103-103  (107  Stat.  1022);  subpart 
)  also  issued  under  5  U.S.C  6362  and  Pub. 
L  100-566  and  103-103;  subpart  K  also 
issued  under  Pub.  L.  102-25  (105  Stat.  92): 
and  subpart  L  also  issued  under  5  U.S.C. 
6387  and  Pub.  L.  103-3  (107  Stat.  23). 

Subpart  C — Annual  Leave 

2.  Section  §630.306  is  revised  to  read 
as  follows: 

§  630.306    Time  limit  for  use  of  restored 
annual  leave. 

(a)  Except  as  otherwise  authorized 
under  paragraphs  (b)  and  (c)  of  this 
section  or  other  regulation,  annual  leave 
restored  under  5  U.S.C.  6304(d)  must  be 
scheduled  and  used  not  later  than  the 
end  of  the  leave  year  ending  2  years 
after: 

(1)  The  date  of  restoration  of  the 
aimual  leave  forfeited  because  of 
administrative  error:  or 
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(2)  The  date  fixed  by  the  agency  head, 
or  his  or  her  designee,  as  the 
termination  date  of  the  exigency  of  the 
public  business  that  resuhed  in 
forfeitiwe  of  the  annual  leave;  or, 

(3)  The  date  the  employee  is 
determined  to  be  recovered  and  able  to 
return  to  duty  if  the  leave  was  forfeited 
because  of  sickness. 

(b)  Annual  leave  restored  to  an 
employee  under  5  U.S.C.  6304(d)(3) 
must  be  scheduled  and  used  within  the 
time  limits  prescribed  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  section: 

(1)  A  full-time  employee  shall 
schedule  and  use  excess  annual  leave  of 
416  hours  or  less  by  the  end  of  the  leave 
year  in  progress  2  years  after  the  date 
the  employee  is  no  longer  subject  to  5 
U.S.C.  6304(d)(3).  The  agency  shall 
extend  this  period  by  1  leave  year  f6r 
each  additional  208  hours  of  excess 
annual  leave  or  any  portion  thereof. 

(2)  A  part-time  employee  shall 
schedule  and  use  excess  annual  leave  in 
an  amount  equal  to  or  less  than  20 
percent  of  the  number  of  hours  in  the 
employee's  scheduled  annual  tour  of 
duty  by  the  end  of  the  leave  year  in 
progress  2  years  after  the  date  the 
employee  is  no  longer  subject  to  5 
U.S.C.  6304(d)(3).  The  agency  shall 
extend  this  period  by  1  leave  year  for 
each  additional  number  of  hours  of 
excess  annual  leave,  or  any  portion 
thereof,  equal  to  10  percent  of  the 
number  of  hours  in  the  employee's 
scheduled  annual  tour  of  duty. 

(c)  The  time  limits  estabUshed  iwder 
paragraphs  (a)  and  (b)  of  this  section  for 
using  restored  aimual  leave  accoimts 
shall  not  apply  for  the  entire  period 
during  which  an  employee  is  subject  to 
5  U.S.C.  6304(d)(3).  When  coverage 
imder  5  U.S.C.  6304(d)(3)  ends,  a  new 
time  hmit  shall  be  estabUshed  under 
paragraph  (b)  of  this  section  for  all 
annual  leave  restored  to  an  employee 
under  5  U.S.C.  6304(d). 

3.  Section  630.308  is  revised  to  read 
as  follows: 

$630,308    Scheduling  of  annualleave. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  before  armual  leave 
forfeited  under  section  6304  of  title  5, 
United  States  Code,  may  be  considered 
for  restoration  under  that  section,  use  of 
the  annual  leave  must  have  been 
scheduled  in  vwiting  before  the  start  of 
the  third  biweekly  pay  period  rather  to 
the  end  of  the  leave  year. 


(b)  The  requirement  for  advance 
scheduling  of  annual  leave  in  paragraph 
(a)  of  this  section  shall  not  apply  to  an 
employee  who  is  covered  by  5  U.S.C. 
6304(d)(3).  When  coverage  under  5 
U.S.C.  6304(d)(3)  terminates  during  a 
leave  year,  the  employee  shall  make  a 
reasonable  effort  to  comply  with  the 
scheduling  requirement  in  paragraph  (a) 
of  this  section.  The  head  of  the  agency 
or  his  or  her  designee  may  exempt 
employees  bom  the  advance  scheduling 
requirement  in  paragraph  (a)  of  this 
section  if  coverage  under  6304(d)(3) 
terminated  during  the  leave  year  and  the 
employee  was  unable  to  comply  with 
the  advance  scheduling  requirement 
due  to  circumstances  beyond  his  or  her 
control. 

[FR  Doc  94-30010  Filed  12-6-94;  8:45  amj 
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DEPARTMENT  OF  AGRiCULTURE 
Food  and  Consumer  Service 

7  CFR  Parts  250  and  252 

RIN  0564-AB30 

Processing  of  Donated  Foods  Under 
the  State  Processing  Program  and 
National  Commodity  ProMSSIng 
Program 

AGENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Final  rule. 


summary:  This  final  rule  amends  the 
Food  Distribution  Program  regulations 
to  strengthen  the  provisions  concerning 
the  processing  of  donated  food  and  to 
increase  the  uniformity  between  the 
provisions  governing  the  State 
processing  program  and  the  National 
Commodity  Processing  (NCP)  Program. 
The  changes  incorporated  in  this  final 
rule  reflect  the  results  of  two  national 
meetings:  a  meeting  held  to  discuss 
ideas  on  improving  the  administration 
of  the  State  processing  and  the  NCP 
Programs  and  the  Department's 
Paperwork  Reduction  Task  Force 
meeting  held  to  discuss  ways  to  reduce 
the  paperwork  burden  associated  with 
the  processing  programs. 
EFFECTtVE  DATE:  This  final  rule  is     " 
effective  January  6, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  King.  Chief,  Commodity 


Processing  Branch,  Food  DistributicHi 

Division,  Food  and  Consumer  Ser\'ice, 
U.S.  Department  of  Agriculture,  Park 
Office  Center,  Room  520,  3101  Paik 
Center  Drive,  Alexandria,  Virginia 
22302-1594;  or  telephone  (703)  305- 
2888. 

SUPPLEMENTARY  INFORMATION: 
Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget 

Information  Collection 

This  final  rule  contains  information 
collections  which  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  The  title,  description,  and 
respondent  description  of  the 
information  collections  are  shown 
below  vnth  an  estimate  of  the  annual 
reporting  and  recordkeeping  burdens. 
Included  in  the  estimate  is  die  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed. 

Title:  Technical  Amendments  to  the 
State  processing  and  National 
Commodity  Processing  Programs. 

Description:  Recommendations  made 
by  the  Paperwork  Reduction  Task  Force 
in  August  1990  and  subsequently 
incorporated  into  USDAs  1990  Report 
to  Congress  were  included  in  this  final 
regulation.  As  a  result,  the  reporting  and 
recordkeeping  burden  hours  associated 
with  four  program  areas  will  be  reduced 
under  this  final  regulation.  The 
reporting  and  recordkeeping 
requirements  identified  below  have 
been  submitted  to  OMB  for  approval 
and  are  not  effective  until  such  approval 
is  obtained  and  OMB  has  assigned  a 
control  number. 

The  OMB  control  numbers  assigned  to 
the  existing  recordkeeping  and  reporting 
requirements  were  approved  by  OMB 
for  Part  250  under  conL-ol  number 
0584-0007  and  for  Part  252  under 
control  number  0584-0325. 

Description  of  Respondents: 
Distributing  agencies,  school  food 
authorities,  and  commercial  food 
processors. 
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State  Processing  Program  Description  of  Rpspondent's  Estimated  Annual  Reporting  and  Recordkeeping 

Burdens 


CFRPart 


Annual  No. 
respondents 


Annual  fre- 
quency re- 
sponse 


Average 

burden  per 

hours 


Anrtual  bur- 
den 


7  CFR  250.30(c): 

Previous - 

Proposed  

7  CFR  250.30(1): 

Previous ~ ~..:. — 

Proposed 

7  CFR  250.30(m): 

Previous 

Proposed 

7  CFR  250.30(n)(4): 

Previous , 

Proposed 

Total  Previous  Burden  Hours:  10.868 
Total  Proposed  Burden  Hours:  5^288 
Total  Difference:    -5,580 


500 
166 

57 

19 

500 
500 

500 

0 


1 
1 

12 
12 

12 
9 

1 
0 


2  hours 
2  hours 

2  hours 
2  hours 

1.33  hour 
1  hour 

1  hour 
0 


1.000 
332. 

1,368 
456 

8,000 
4.500 

500 
0 


These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.550  and  are  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  Part  3015.  Subpart  V 
and  final  rule-related  notices  published 
at  48  FR  29114,  June  24, 1983  and  49 
FR  22676.  May  31, 1984). 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
efliect  unless  so  specified  in  the 
"Efiective  Date"  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  This  includes  any 
administrative  procedures  provided  by 
State  or  local  governments.  For  disputes 
involving  procurements  by  State 
agencies  and  sponsors,  this  includes  any 
administrative  appeal  procedures  to  the 
extent  required  by  7  CFR  Parts  3015  or 
3016. 

The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
comnritted  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 


minimize  <  osts  imposed  by  those 
regulations , 

Backgroun  i 

Section  ',  50.30  of  the  current  Food 
Distributio  i  Program  regulations  sets 
forth  the  te  rms  and  conditions  imder 
which  dist  ibuting  agencies, 
subdistribi  ting  agencies,  and  recipient 
agencies  m  ay  enter  into  contracts  with 
commercit  1  firms  for  processing 
donated  fo  mIs  and  prescribes  the 
minimum  'equirements  to  be  included 
in  such  coi  utracts.  Part  252  sets  forth  the 
terms  and  conditions  under  which  the 
Food  and  ( :onsumer  Service  (FCS)  and 
commercit  1  firms  may  enter  into 
National  C  smmodity  Processing  (NCP) 
Program  c(  ntracts  for  the  processing 
and  distrit  ution  of  designated  donated 
foods  to  el  gible  recipient  agencies. 

On  May  25. 1993,  the  Department 
pubhshed  a  proposed  rule  in  the 
Federal  Kt  gister  (58  FR  29985)  which 
would  ami  md  the  Food  Distribution 
Program  r^ulations  to  strengthen 
provisions  concerning  the  processing  of 
donated  foods  and  to  increase 
imiformit]|between  provisions 
governing  PtPte  processing  activities, 
Part  250.  alid  those  governing  NCP 
Program,  I^art  252.  The  proposed  rule 
provided  a  60-day  comment  period. 

This  fin  [1  rule  addresses  those 
provisions  regarding  food  service 
managemc  nt  companies,  contract 
renewal,  r  quirements  for  processing 
contracts,  iquidated  damages,  alternate 
value  pass  -through  systems,  invoice 
information,  substitution  of  donated 
food,  times  frames  for  processors  to  pay 
refunds,  ri  fund  applications/ 
performar  ce  reports,  and  list  of 
contractin  j  agencies. 

Please  e  ote  that  a  typographical  error 
in  the  pro  )osed  rule  published  on  May 


25, 1993,  (58  FR  29995)  misidentified 
section  250.30(k)(3)  as  section 
250.30(k)(4).  The  Department  apologizes 
for  any  inconvenience  this  may  have 
caused  in  reviewing  the  proposed  rule 
for  comment.  Throughout  this  final  rule, 
the  correct  section  number  will  be 
referred  to  when  discussing  provisions 
of  that  proposed  rule  in  order  to  avoid    . 
further  confusion.  However,  the 
Department  recognizes  that  the  ciurent 
section  250.30(k)(4)  is  obsolete,  in  that 
it  requires  distributing  agencies  to  notify 
processors  of  the  total  amount  of 
donated  cheese  they  can  receive  during 
the  1988-1989  school  year.  Because  this 
requirement  is  no  longer  pertinent  to 
current  program  operations,  the 
Department  is  removing  this  language 
from  the  regulations. 

Analysis  of  Comments 

The  Department  received  a  total  of  41 
comment  letters  from  distributing 
agencies,  local  school  food  authorities, 
commercial  food  processors,  a  State 
school  food  service  association,  a 
private  sector  representative,  the 
American  Commodity  Distribution 
Association,  and  the  American  School 
Food  Service  Association. 

Food  Service  Management  Companies 

Sections  250.3  and  250.30(a)  of  the 
proposed  rule  would  revise  the 
definition  of  "processor"  and  associated 
requirements  to  remove  the  blanket 
exception  bom  the  State  processing 
regulations  for  commercial  food  service 
management  companies.  Additionally, 
the  proposed  rule  would  revise  the 
definition  of  "processor"  to  exempt  any 
commercial  enterprises  which  handle, 
prepare,  and/or  serve  products  or  meals 
containing  donated  foods  on-site  solely 
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for  the  individual  recipient  agency 
under  contract. 

With  regard  to  the  removal  of  the 
blanket  exception  for  conmiercial  food 
service  management  companies  from 
the  definition  of  "processor,"  twenty- 
five  comments  were  received.  All 
commenters  supported  this  proposal  for 
the  reasons  set  forth  in  the  preamble  of 
the  proposed  rule.  The  Department 
proposed  this  change  because  of 
problems  identified  in  the  past  when 
food  service  management  companies 
use  commercial  facilities  to  produce 
items  for  the  various  school  food 
authorities  imder  contract. 

Under  the  ciurent  regulations,  it  is 
often  difficult  to  determine  if  donated 
food  is  used  to  produce  meals  for  the 
appropriate  recipient  agency  and  if  the 
value  of  the  donated  food  is  reflected  in 
a  reduction  of  the  food  service 
management  companies'  fees  to  the 
recipient  agencies.  Because  these 
companies  are  exempt  from  the 
processing  regulations,  there  is  little  the 
distributing  agency  or  recipient  agency 
can  do  to  monitor  commodity 
inventories.  Based  on  the  reasons  set 
forth  in  the  preamble  to  the  proposed 
rule  and  the  overwhelming  response 
from  commenters  in  favor  of  the 
proposal,  the  blanket  exclusion  of  food 
service  management  companies  from 
the  State  processing  regulations  is 
eliminated  from  the  section  250.3 
definition  of  "processor"  and 
§  250.30(a). 

Thirty-three  comments  were  received 
regarding  the  proposed  change  to  the 
definition  of  "processor"  to  exempt  any 
commercial  enterprises  which  handle, 
prepare  and/or  serve  products  or  meals 
containing  donated  foods  on-site  solely 
for  the  individual  recipient  agency 
under  contract.  Thirty-two  commenters 
were  opposed  to  this  change,  primarily 
as  it  appUed  to  recipient  agencies.  Of 
this  number,  twenty-five  commenters 
believed  that  all  recipient  agencies 
providing  meals  to  other  recipient 
agencies,  whether  on-site  or  ofi'-site, 
should  be  exempt  from  the  processor 
requirements  of  Part  250.  Several 
commenters  stated  that  the  use  of 
commodities  could  be  monitored 
satisfactorily  through  existing  food 
distribution  review  standards.  Another 
commenter  stated  that  recipient 
agencies  should  be  exempt  from  this 
requirement  if  they  provide  for 
accountability  and  value  pass-through 
for  the  donated  food.  This  commenter 
stated  that  this  could  be  accomplished 
by  ensuring  that  funds  obtained  fittm 
meals  furnished  to  other  recipient 
agencies  are  deposited  into  the  recipient 
agency's  food  service  account.  Other 
commenters  stated  that  the  proposed 


rule  defining  a  school  food  authority 
which  provides  meals  to  summer 
feeding  programs,  child  and  adult  day 
care  centers,  senior  citizens  and  others 
as  a  processor  is  not  practical.  One 
commenter  stated  that  the  definition 
could  be  corrected  by  adding  a  sentence 
to  the  definition  that  donated  food 
recipient  agencies  which  prepare  their 
own  meals  on-site  and  prepare  me^ls  for 
other  recipient  agencies  at  the  same 
location  are  also  exempt  from  this 
definition.  One  commenter  stated  that 
schools  and  child  care  centers  should 
not  be  classified  as  commercial  food 
service  management  companies  if  they 
are  eligible  for  participation  as  recipient 
agencies  in  child  nutrition  programs. 

The  Department  believes  that  many  of 
the  commenters'  responses  were  based 
on  the  discussion  in  the  preamble  of  the 
proposed  rule  which  dealt  with 
situations  in  which  one  recipient  agency 
prepares  meals  for  another  recipient 
agency.  A  recipient  agency  which 
prepares  meals  for  other  recipient 
agencies  is  a  food  service  management 
company  under  the  definition  in 
§  250.3.  The  preamble  stated  that  the 
Department  believes  that  where  a 
nonprofit  recipient  agency,  such  as  a 
school  food  authority,  prepares  products 
or  meals  containing  donated  foods  for 
more  than  one  recipient  agency  under 
more  than  one  contract  in  the  same 
facility  or  prepares  products  or  meals 
for  any  one  recipient  agency  ofT-site, 
that  recipient  agency  is  operating  as  a 
commercial  food  service  management 
company  and  must  comply  with  the 
processing  provisions  of  Part  250 
pursuant  to  the  proposed  changes  to  the 
definition  of  "processor"  in  §  250.3.  The 
majority  of  the  commenters  stated  that 
recipient  agencies  that  prepare  meals  for 
other  recipient  agencies  should  be 
exempt  from  being  defined  as  a 
processor. 

Based  on  the  concerns  raised  by  the 
commenters.  however,  the  definition  of 
"processor"  in  §  250.3  of  this  final  rule 
is  amended  to  provide  that  recipient 
agencies  which  prepare  products  or 
meals  containing  donated  foods  for 
more  than  one  recipient  agency  under 
more  that  one  contract  in  the  same 
faciUty  or  prepare  products  or  meals  for 
any  one  recipient  agency  off-site  are 
excluded  from  the  definition  of 
"processor"  if  the  recipient  agency 
preparing  products  or  meals  can  provide 
accoimtabiiity  for  any  donated  foods 
received  from  another  recipient  agency 
in  accordance  with  §  250.16  of  the  Food 
Distribution  Program  regulations  and 
any  funds  received  as  payment  for 
preparing  products  or  meals  shall  be 
deposited  in  the  meal  account  of  the 


recipient  agency  preparing  the  products 
or  meals. 

Fee-for-Service 

Section  250.3  of  the  proposed  rule 
would  define  the  term  "fee-for-service" 
and  delete  the  obsolete  definition  of 
"processing  fee".  Sections  250.30  (d) 
and  (e)  of  the  proposed  rule  would  be 
reorganized  to  clarify  refund,  discount, 
hybrid  and  alternate  value  pass-through 
systems  and  to  incorporate  procedures 
for  billing  fee-for-service  end  products. 
Additionally,  under 
§  250.30(c)(4)(viii)(D)  of  the  proposed 
rule  the  processing  contract  would 
require  those  processors  who  wished  to 
give  credit  for  by-products  via  a 
reduction  in  the  fee-for-service  price  to 
identify  in  the  contract  the  specific 
dollar  value  amount  reflected  in  the 
lowered  price.  Under  §  250.30(e)(3)  of 
the  proposed  rule,  end  products 
containing  meat  or  poultry,  together 
with  any  other  donated  food,  would  be 
prohibited  fiom  being  deUvered  and 
sold  to  recipient  agencies  through 
distributors  under  fee-for-service 
contracts.  The  proposed  rule  would 
allow  end  products  containing  meat  or 
poultry  and  additional  ingredients 
which  are  not  donated  foods,  to  be  sold 
to  recipient  agencies  through 
distributors  under  fee-for-service 
contracts.  The  proposed  rule  would  also 
permit  end  products  containing  meat  or 
poultry,  together  with  other  donated 
food  sold  directly  to  recipient  agencies 
by  the  processor,  to  be  sold  under  fee- 
for-service  contracts.  FCS  was 
particularly  interested  in  comments  and- 
recommendations  regarding  the  impact 
this  proposal  would  have  on  any 
products  which  were  manufactured 
using  a  combinadon  of  meat  and  poultn,' 
and  other  donated  food  and  sold 
through  distributors  and  possible 
alternatives  to  the  proposed  rule  on  this 
point.  A  total  of  fifteen  comments  was 
received  on  the  above  proposals. 

Eight  commenters  responded  to  the 
proposed  definition  of  "fee-for-service." 
Four  of  these  commenters  agreed  with 
the  definition  as  it  was  proposed.  The 
remaining  four  commenters  stated  that 
the  definition  needed  to  be  expanded. 
Three  of  the  commenters  in  favor  of 
expansion  stated  that  the  fee-for-ser\'ice 
price  and  the  free  on  board  (FOB)  plant 
price  are  the  same  prices  and  this 
should  be  reflected  in  the  final  rule. 
They  stated  that  the  FOB  price  is  the 
actual  cost  of  producing  the  end 
product,  and  that  this  price  should  be 
the  same  for  all  States;  the  only 
difference  in  price  would  be  the  cost  of 
transportation  to  dehver  the  finished 
end  products  back  to  each  State.  These 
same  commenters  said  that  this  concept 
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would  mean  that  each  processor  would 
only  have  to  prepare  one  end  product 
data  schedule  for  the  entire  nation.  This 
action  would  make  the  idea  of  a 
clearinghouse  for  end  product  data 
schedulm  become  a  reality.  The  other 
commenter  wanted  the  definition  of  fee- 
for-service  expanded  to  clearly  state  that 
it  is  a  method  of  payment  for  processing 
services  and  is  an  alternative  to  a  value 
pass-through  system,  in  addition  to 
being  the  price  representing  the 
processor's  cost  of  ingredients, 
packaging,  and  overhead. 

The  Department  dis^rees  with  the 
commmters  that  stated  that  the  FOB 
price  and  the  fee-fOT-service  price 
represent  the  same  figures.  The  FOB 
price  represents  the  processor's  cost  of 
producing  an  it«n  prior  to  shipment 
and  delivery.  FOB  pricing  includes  the 
cost  of  all  ingredients  used  in  the 
manufacture  of  the  product;  the  price 
reduction  for  donated  food  is  not 
reflected  in  the  FOB  price.  Fee-for- 
service,  on  the  oQtet  hand,  represents 
the  cost  of  ingredients  (other  than 
donated  food)  labor,  packaging, 
overhead,  and  other  costs  incurred  in 
the  conversion  of  the  donated  food  into 
the  specified  end  product.  The  net  case 
price  (the  FOB  price  minus  the 
commodity  discount  or  refund  for  the 
donated  food)  and  fee-for-service  are 
equivalent  prices.  The  Department 
believes  that  the  definition  of  fee-for- 
service  is  correct  as  written  in  the 
proposed  rule,  and  therefore,  the 
definition  is  adopted  without  change  in 
the  final  rule. 

Four  comments,  all  in  favor,  were 
received  in  response  to  section 
250.30(c)(4)(viii)(D)  of  the  proposed  rule 
which  would  require  the  value  credits 
of  any  by-products  to  be  listed  on  the 
end  product  data  schedule.  Two  of  these 
commenters  stated  that  they  currently 
require  this  information  to  be  part  of  the 
processing  agreement.  This  provision  is 
adopted  without  change  in  the  final 
rule. 

Only  one  comment,  which  was 
favorable,  was  received  on  section 
'  250.30(e)(l)(iv)  of  the  proposed  rule 
which  would  establish  new  fee-for- 
service  billing  procedures.  Distributing 
agencies  have  been  using  the  proposed 
fee-for-service  billing  procedures  for  a 
number  of  years  without  problem 
pursuant  to  a  policy  memo  dated  March 
22,  1989.  Therefore,  this  final  rule 
contains  these  procedures  as  proposed. 

Two  commenters  were  in  favor  of 
section  250.30(e)(3)  of  the  proposed  rule 
which  would  restrict  the  sale  of  end 
products  containing  both  substitutable 
and  non-substitutable  (meat  and/or 
poultry)  donated  food  through 
■  iiirtributors  to  either  the  refund,  hybrid. 
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or  alternate  value  pass-through  system^ 
and  nine  commenters  were  opposed. 
Those  whojwere  opposed  to  the 
proposal  w  uited  to  have  the  option  to 
approve  thi  >  sale  of  end  products 
containing  both  substitutable  and  non- 
substitutab^  donated  food  imder  fee- 
for-service  arrangements.  Additionally, 
several  coi^menters  were  opposed  to  the 
use  of  the  tferm  "sold"  in  section 
250.30(e)(3  i  of  the  proposed  rule  in 
regard  to  ei  td  products  being  "sold"  to 
recipient  a  ;encies  through  distributors. 
They  stated  that  fee-for-service  end 
products  skould  be  delivered  but  not 
sold  to  a  dstributor.  One  commenter 
stated  thatlhe  word  "sold"  implied  that 
any  quantify  of  end  product  can  be 
purchased  by  any  recipient  agency.  That 
conunentet  further  said  that  this  is  in 
contrast  tojthe  actual  availability  of  a 
and  the  allocation  process 
ited  with  non-substitutable 
that  is  used  by  PCS  and 
agencies. 

iroents  were  received  on  the 
impact  thai  the  proposal  would  make  on 
end  products  manufactiu-ed  from  both 
substitutable  and  non-substitutable 
donated  fcpd  and  delivered  through 
distributors.  However,  only  one 
commenter  provided  a  possible 
altemativei  to  the  proposed  rule.  That 
commentet-  stated  that  since  distributing 
agencies,  and  ultimately  recipient 
agencies,  ^ceive  specific  allocations  of 
meal  and  poultry,  the  quantity  of  meat 
and  poulti{^  made  available  to  a 
processor  should  be  pre-assigned,  based 
on  a  feir  slare  apportionment  and  the 
recipient  4gency's  choice.  The  pre- 
assigned  end  products  may  then  be 
ret\u-ned  tt  the  recipient  agency  through 
&  distributpr.  Tliis  fee-for-service  billing 
process  through  a  distributor  for  all  end 
products  containing  meat  or  poiiltry 
which  are  sold  through  a  distributor 
would  be  iccomplished  by  either:  1)  a 
dual  billil  g  system  through  which  the 
recipient  i  igency  is  billed  by  the 
processor  for  the  fee-for-service  and  the 
distributor  bills  for  the  storage  and 
delivery  of  end  products  or  2)  a  system 
through  Which  the  processor  bills 
separately  for  the  fee-for-service  and  the 
distributor's  storage  and  delivery 
charges.  I  these  end  products  should 
also  conti  in  substitutable  foods,  that 
portion  o:  the  value  pass-through  could 
be  handle  d  as  a  refund  or  discount, 
indicated  on  the  processor's  invoice. 
Both  t>'pe  s  of  information  could  be 
shown  on  the  end  product  data 
schedule.;  The  other  three  commenters 
pointed  olit  the  impact  that  the  proposal 
would  ha  re  without  proposing 
alternativ  }s.  Their  comments  are  as 
follows:  J )  if  the  proposed  rule  results 


in  prohibiting  end  products  containing 
protein  from  being  sold  via  a  distributor, 
unless  specified  by  a  value  pass-through 
system,  it  could  romh  in  processors 
leaving  the  program:  2)  this  proposed 
change  may  result  in  meat  and  poultry 
processors  choosing  not  to  utilize 
donated  flour,  oil,  or  other  donated 
foods  because  they  would  be  required  to 
choose  a  value  pass-through  system 
other  than  fee-for-service;  3)  the  use  of 
fee-for-service  is  necessary  in  the 
production  of  end  products  made  with 
donated  meat  and  poultry  because  of  the 
difficulty  in  replacing  the  donated 
product  and  the  proUbition  against 
substitution;  and  4)  it  is  uncertain  as  to 
how  the  use  of  a  refund  or  discount 
system  instead  of  a  fee-fco'-service  could 
assure  that  there  was  no  substitution  of 
commercial  food  for  non-substitutable 
donated  food.  Due  to  the  concerns 
raised  by  the  commenters  opposed  to 
the  proposal,  section  250.30(e)(3)  of  the 
proposed  rule  will  not  be  adopted  in  the 
final  rule,  and  processing  contracts  may 
continue  to  be  made  under  fee-for- 
service  arrangements  when  such  end 
products  are  delivered  and  sold  through 
distributors,  regardless  of  whether  they 
are  manufactured  with  both 
substitutable  and  non-substitutable 
donated  foods. 

Contract  Extension 

Under  sections  250.30(c)(1)  and 
252.4(b)  of  the  proposed  rule, 
processing  contracts  would  continue  to 
be  required  to  terminate  on  June  30  of 
each  year,  however,  contracting 
agencies  (or  FCS  in  the  case  of  NCP) 
would  be  given  the  option  of  extending 
contracts  for  two  1-year  periods.  Section 
250.30(c)(1)  of  the  proposed  rule  would 
also  require  that  any  changed 
information  be  updated  before  any 
contract  extension  is  granted,  including 
pricing  and  yield  information,  bonding 
infcvmation.  and  the  signature  page. 
Furthermore,  section  250.30(c)(1)  of  the 
proposed  rule  would  provide  that 
contracts  could  be  extended  only  if  the 
processor  performed  satisfactorily 
during  the  previous  year,  submitted  the 
required  annual  reconciliation  reports 
and  had  its  certified  public  accountant 
(CPA)  audit  report  closed. 

A  total  of  eighteen  commenters 
responded  to  tins  proposal.  Eleven 
commenters  supported  the  provision  as' 
proposed.  One  commenter  supported 
the  option  of  two  1-year  extensions,  but 
added  that  requiring  processors  to 
submit  the  annual  reconciliation  report 
and  requiring  the  closure  of  the  CPA 
audit  report  as  conditions  for  contract 
extension  are  not  woriiiable  due  to  the 
submission  and  resolution  time  frames 
associated  with  these  reports.  Another 
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commenter  supported  the  option  of  two 
1-year  extensions  but  stated  that  the 
annual  reconcihation  reports  should  be 
eliminated  as  a  condition  since  the 
proposal  for  submission  of  the  monthly 
performance  report  with  year-to-date 
totals  would  serve  the  same  purpose. 
Four  commenters  were  in  favor  of 
contract  extension  but  recommended 
four  1-year  extensions  to  make 
processing  contract  extensions 
consistent  with  the  food  service 
management  company  contract  duration 
requirements  under  7  CFR  Part  210. 
Three  of  these  conmienters  also 
recommended  that  bids  should  be 
separate  and  distinct  from  the 
processing  agreement  and  not  be  subject 
to  automatic  renewal.  Finally,  one 
commenter  stated  that  contract 
extensions  would  not  result  in  reduced 
paperwork  because  distributing  agencies 
would  have  to  maintain  separate  active 
contract  files  for  each  year  of  the 
contract.  This  commenter  added  that  if 
there  were  any  changes  from  the 
original  contract,  the  distributing  agency 
would  need  to  issue  additional 
amendments. 

The  Department  continues  to  believe 
sections  250.30(c)(1)  and  252.4(b)  of  the 
proposed  rule  will  reduce  paperwork, 
facilitate  contract  approval,  and 
expedite  the  arrangement  of  early 
commodity  shipments  directly  to 
processors.  Based  on  the  comments  on 
section  250.30(c)(1)  of  the  proposed 
rule,  however,  the  Departipent 
recognizes  that  the  time  frames  for  the 
submission  of  certain  reports,  such  as 
the  annual  reconciliation  report  or 
closure  of  the  CPA  audit  report,  cannot 
practically  be  conditions  for  contract 
extension.  Annual  reconciliation  reports 
are  not  due  to  be  submitted  to  the 
distributing  agencies  until  after  the  new 
contract  year  has  begun.  CPA  audit 
reports  are  due  prior  to  extending  a 
contract;  however,  the  audit  might  not 
be  closed  at  the  time  of  contract 
extension.  Typically,  distributing 
agencies  begin  negotiating  contracts  for 
the  upcoming  contract  year  in  March  or 
April.  Because  distributing  agencies 
need  to  have  the  most  recent  data 
available  to  them  in  determining 
whether  a  processing  contract  should  be 
extended,  this  rule  will  require  that 
distributing  agencies  ensure  that  any 
changed  information  must  be  updated 
before  any  contract  extension  is  granted, 
including  but  not  limited  to  pricing  and 
yield  information  value,  bonding 
information,  and  signature  page.  The 
distributing  agency  also  must  ensure 
that  all  required  reports  and  any 
corrections  to  reports  that  are  due  up  to 


the  time  that  contract  extension  occurs 
have  been  submitted  by  the  processor. 

Accordingly,  this  final  rule  adopts 
section  250.30(c)(1)  of  the  proposed 
State  processing  regulations  and  section 
252.4(b)  of  the  proposed  NCP 
regulations  without  change,  except  that 
section  250.30(c)(1)  is  modified  to 
provide  that  as  a  condition  of  extension, 
the  processor  must,  in  addition  to 
performing  satisfactorily  during  the 
previous  year,  submit  all  required 
reports  and  any  corrections  to  such 
reports  up  to  the  time  that  contract 
extension  occurs  and  submit  its  CPA 
audit  report. 

Requirements  for  Processing  Contracts 

SecUon  250.30(c)(4)(ii)  of  the 
proposed  State  processing  regulations 
and  section  252.4(c)(1)  of  the  NCP 
regulations  would  eliminate  the 
requirement  that  the  free  on  board 
(FOB)  plant  price  be  included  as  part  of 
the  State  processing  and  NCP  contracts. 
In  lieu  of  the  FOB  price,  the  proposed 
rule  would  permit  jyocessors  to  provide 
any  pricing  information,  so  long  as  the 
processor  thoroughly  explained  what 
this  additional  pricing  information 
represented.  The  processor,  however, 
under  section  250.30(c)(4)(ii)  of  the 
proposed  rule  would  also  be  required  to 
include  the  contract  value  of  each 
USDA  commodity  and  where  processing 
was  to  be  performed  only  on  a  fee-for- 
service  basis,  as  defined  in  the  rule,  the 
actual  fee  would  be  listed.  Additionally, 
section  250.30(c)(4)(ii)  of  the  proposed 
rule  would  require  that  information 
pertaining  to  yields  and  pricing  of  end 
products  be  listed  on  separate  pages  of 
the  contract. 

A  total  of  sixteen  comments  was 
received  on  this  proposal.  In  response  to 
the  proposal  to  eUminate  the  FOB  price 
fit)m  the  end  product  data  schedule,  six 
commenters  agreed  that  it  should  be 
removed  from  the  regulations  and  four 
commenters  stated  that  it  should  be 
retained.  Commenters  who  supported 
the  elimination  of  the  FOB  price  stated 
that  there  is  a  great  deal  of  confusion 
regarding  what  the  FOB  price 
represents.  One  conunenter  stated  that 
FOB  prices  are  misleading  and  believed 
it  would  be  better  to  have  a  processor 
spell  out  the  pricing  mechanism  as 
clearly  as  possible  at  the  State  contract 
level.  Two  commenters  proposed 
eliminating  all  pricing  information  from 
the  end  product  data  schedule.  One  of 
these  commenters  stated  that  the  FOB 
price  causes  confusion  among  recipient 
agencies  and  also  reveals  sensitive 
information  to  a  company's  competitors 
should  they  obtain  copies  of  the  end 
product  data  schedule.  The  other 
commenter  stated  that  the  FOB  price  is 


irrelevant  and  imauditable  and  there  is 
no  accurate  means  to  compare  price 
information  on  the  end  product  data 
schedule  to  actual  price  paid  by  the 
recipient  agency.  This  same  commenter 
said  that  the  majority  of  recipient 
agencies  arrange  for  purchases  through 
a  bid  process,  and  that  the  competitive 
market  will  control  the  costs. 

Additionally,  this  commenter  stated 
that  it  would  be  better  to  eliminate  the 
FOB  price  entirely  and  satisfy  the  audit 
trail  through:  1)  payment  of  a  refund 
which  reflects  the  contract  value;  2) 
documentation  that  the  distributor 
reduced  the  commercial  price  of  the  end 
product  by  the  full  contract  value  under 
the  hybrid  system;  or  3)  that  the  normal 
commercial  price  has  been  discounted 
by  the  full  contract  value  for  sales  made 
under  the  direct  discoimt  system. 
Another  commenter  stated  that  only 
value  pass-through  information  should 
be  included  on  the  end  product  data 
schedule  and  that  full  pricing 
information,  such  as  delivered  price, 
should  be  included  as  a  separate 
attachment  to  the  agreement.  Three 
commenters  supported  the  current 
requirement  and  indicated  that  delivery 
costs  should  also  be  identified  on  the 
end  product  data  schedule.  Two 
commenters  recommended  that  FOB 
price  and  fee-for-service  definitions 
should  be  clarified  so  that  they  are 
conipatible. 

FCS  is  aware  that  pricing  information 
supplied  by  processors  often  represents 
prices  other  than  the  FOB  price.  Many 
processors  use  delivered  price  to  a  State 
warehouse,  highest  price  that  can  be 
charged  to  a  recipient  agency,  dehvered 
price  to  a  recipient  agency,  etc.  Based 
on  this  and  the  comments  received,  the 
Department  believes  that  the 
requirement  that  FOB  price  be  included 
as  part  of  the  State  and  NCP  processing 
contracts  should  be  eUminated. 
However,  because  the  Department 
realizes  that  pricing  information  is  ver>' 
important  to  recipient  agencies,  the 
Department  also  believes  that  processors 
should  provide  any  pricing  information 
requested  by  the  contracting  agency, 
along  with  a  thorough  explanation  of 
what  this  information  represents. 

Regarding  the  proposal  to  place  price 
and  yield  data  on  separate  pages,  four 
commenters  were  in  favor  of  this  idea 
and  seven  were  opposed.  Those  in  favor 
stated  that  a  two-part  system  could 
result  in  reduced  paperwork  and  that 
processors  would  not  be  required  to 
submit  new  yield  schedules  for  contract 
renewal  or  pricing  changes.  Another 
commenter  stated  that  if  preparing  a 
separate  sheet  for  yields  will  lead  to  a 
uniform  commodity  yield  allowances 
and  these  are  clearlv  related  to  end 
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Eroduct,  then  the  proposed  changes  may 
B  desirable.  That  ctHiunenter  further 
stated  that  the  yield  data  diould  be 
cross-referenced  on  the  end  product 
data  schedule.  Those  oonunenters 
opposed  to  the  prt^posed  requirement 
stated  that  placing  price  and  yield  data 
on  separate  pages  doubles  the 
paperwork  required,  not  reduces  it. 
Several  commenters  stated  that  most 
processors  have  end  product  data 
schedules  computerized,  so  it  would  be 
easier  and  more  efficimt  to  create 
revised  yield  and  pricing  information  on 
a  single  sheet.  One  commenter  stated 
that  the  specific  reference  to  a  two-part 
form  should  be  removed  hom  the 
regulations,  but  its  removal  would  not 
prevent  the  use  of  a  two-pait  form  if  this 
is  preferred  by  the  processor  and  the 
distributing  agency.  Another  commenter 
opposed  the  proposal  to  have  jrield  and 
pricing  information  on  separate  pages  of 
the  contract  and  preferred  to  have  Uie 
gross  and  net  pricing  colimms 
eliminated  frc»n  the  current  end  product 
data  schedule  and  leave  the  rest  of  the 
end  product  data  schedule  as  it 
currently  exists. 

The  EJepartment  proposed  placing 
pricing  and  yield  data  on  separate  pages 
because  it  was  thought  that  this  would 
eliminate  the  need  to  update  all  end 
product  data  schedules  when  changes 
become  necessary.  However,  the 
Department  finds  the  argimients  made 
by  the  commenters  opposed  to  the 
proposal  persuasive,  in  that  placing  the 
infimnation  oa  separate  pages  would 
increase  the  workload  and  paperwork 
for  processors  and  distributing  agencies. 
Additionally,  with  the  increa^  use  of 
computer  technology,  it  would  be  easier 
to  update  the  end  product  data  schedule 
rather  than  requiring  separate  paces. 

This  final  nile  adopts  §  250.30(c)(4)(ii) 
of  the  proposed  State  processing 
regulations  and  §  252.4(c)(1)  of  the 
proposed  NCP  regulations  without 
change,  except  that  the  proposal  to 
require  that  price  and  yield  data  be 
placed  on  separate  pages  is  not 
incorporated  into  §  250.30(c)(4)(ii)  of  the 
final  rule. 

Liquidated  Damages 

Section  250.30(c)(4)(iv)(B)  of  the 
current  State  processing  regulations 
provides  for  termination  of  the 
processing  contract  when  there  has  been 
noncompliance  with  its  terms  and 
conditions  by  the  contracting  agency  or 
the  processor.  However,  it  has  been  the 
Department's  experience  that  there  have 
been  circumstances  where  termination 
of  processing  contracts  would  seriously 
'iffect  the  ability  of  recipient  agencies  to 
purchase  processed  end  products. 
;"ather  than  terminating  contracts  for 


non-compliince  with  the  contract 
provisions,  (he  Department  believes  that 
there  could  be  some  middle  ground 
estabKshed  fvhere  instances  of  non- 
compliance could  be  better  handled  by 
means  of  as«essing  damages  against  the 
non-perfonaing  party  of  the  contract 
under  the  Slate  processing  program.  To 
accomplish  pthis.  the  proposed  rule 
requested  cimments  from  interested 
parties  on  vfays  to  handle  instances  of 
program  violations,  short  of  contract 
termination*  Commenters  were 
requested  tb  identify  areas  of  non- 
compliancdthat  have  created  the 
greatest  problems  in  the  past  as  well  as 
the  type  and  amounts  of  reasonable 
damages  foi  non-compliance  with 
specific  pre  visions  of  the  processing 
agreement  1  d  be  applied  against  a 
processor.  These  liquidated  damages 
were  to  be  based  on  the  severity  and 
nature  of  tfab  program  violations 
identified,  d  order  to  ensure  consistent 
application  of  the  requirement 
Additional  y,  comments  were  solicited 
regarding  t  le  incorpdtoticMi  of  the 
liqmdated  iamages  provision  of  the 
NCP  agreeit^t  into  the  NCP 
regulatioi 
Twelve 
lespoasel 
comment 
inclusioQ 
provision 
the  NCP 
comment! 
concept  of 
non-comp' 
terminatioi 


mments  were  received  in 
this  proposal.  Ten 
were  opposed  to  the 
a  liquidated  damages 
the  State  processing  and 
lations.  Many  of  these 
stated  that  while  the 

ibhshing  conditions  of 
ance  in  lieu  of  contract 
could  be  useful  as  an 
incentive  fbr  processors  to  adhere  to 
contract  reouirements,  addressing  these 
conditions  in  Federal  regulations  is  not 
appropriat ).  Rather  than  include  such 
provisionsiin  Federal  regulations,  six 
commentefs  stated  that  distributing 
agencies  should  be  encouraged  to 
identify  liquidated  damages  assessments 
in  a  special  provisions  article  of  the 
processing  agreement.  Three 
commente^^  expressed  concern  that 
incliision  4f  a  liquidated  damages 
provision  jxiuld  deter  processors  from 
participating  in  the  processing 
programs.  [Three  commenters  expressed 
concern  tljat  State  laws  are  too  varied 
and  that  stch  provisions  may  invoke 
uimecessar>'  or  excessive  charges 
against  precessors,  which  could 
ultimately  result  in  higher  fees  charged 
to  recipieat  agencies.  One  commenter 
stated  that  roost  instances  of  non- 
compliance fall  into  the  area  of 
recordkeebing  problems,  such  as  failure 
to  submit  reports  in  a  timely  manner  or 
to  maintam  production  records.  The 
commcntsr  stated  that  the  best  way  to 
handle  sut:h  occurrences  is  for  the 


distributing  agency  to  woric  directly 
with  the  pcocesisor  to  resolve  these 
problems  rather  than  to  impose  fines. 
Two  commenters  stated  that  adding  a 
liquidated  damages  provision  to  the 
NCP  regulations  would  create  undue 
hardship  on  a  single  processor  with 
contracts  in  multiple  states.  Three 
commenters  stated  that  there  was  no 
need  for  a  liquidated  damages  provision 
because  the  bond  was  sufficient  to  cover 
the  loss  of  any  dcmated  food.  However, 
a  different  view  point  toward  the  bond 
coverage  was  expressed  by  two 
commenters  who  were  in  favor  of 
including  a  liquidated  damages 
provision.  One  of  these  commenters 
stated  that  since  the  bond  only  covers 
loss  of  inventory  or  loss  of  commodity, 
a  liquidated  damages  provision  would 
be  appropriate  if  very  carefully  written 
so  that  good  processors  would  not  be  r- 
deterred  from  program  participation  and 
that  such  a  provision  could  not  be 
punitive  in  nature.  The  other 
commenter  in  favor  of  a  liquidated 
damages  provision  stated  that  while 
performance  bonds  do  provide  some 
relief,  they  do  not  adequately 
compensate  the  State  or  the  recipient 
agencies  for  the  additional 
administrative  woik  which  can  result 
when  a  processor  violates  the  provisions 
of  the  processing  regulations  and 
agreement  provisions.  This  commenter 
stated  that  a  well-constructed  liquidated 
damages  provision  may  enable  the 
distributing  agency  to  collect  penalties 
which  could  be  used  to  offset  the 
administrative  work  that  is  generated  by 
such  violations. 

While  the  Department  recognizes  the 
need  to  have  a  means  of  addressing  non- 
compliance with  program  and  contract 
provisions,  other  than  contract 
termination,  the  majority  of  the 
commenters'  recommendations  stated 
that  it  would  be  inappropriate  fw  the 
Department  to  develop  a  liquidated 
damages  provision  that  would  be 
applicable  to  all  distributing  agencies 
nationwide.  Based  on  these  comments, 
the  Department  believes  that  handling 
such  instances  of  non-compliance  is 
best  left  to  the  discretion  of  the 
distributing  agencies:  Therefore,  this 
rule  does  not  require  that  a  liquidated 
damages  provision  be  included  in  the 
State  processing  contract.  However,  as  a 
means  of  ensuring  compUance  with  all 
requirements  of  the  processing  contract 
short  of  contract  termination,  the 
Department  strongly  encourages  the 
inclusion  of  a  Uquidated  damages 
provision  or  other  similar  provision  in 
the  processing  contract  As  discussed  in 
the  preamble  to  the  proposed  State 
processing  regulations,  there  are 
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circumstances  in  whidi  termination  of 
processing  amtiacts  would  seriously 
afiiect  the  aiulity  of  redpieat  agencies  to 
purchase  procnsed  end  products,  and 
thus,  termination  is  not  always  a 
practical  <^>tioo  for  less  significant 
contract  ncMKnmpliance.  It  has  been  the 
Department's  experience  in  NCP  diat  a 
liquidated  damages  provision  has  been 
a  useful  method  of  ensuring  full 
comphance  with  the  terms  of  the 
contract  The  Department  will  continue 
to  appraise  the  use  and  effectiveness  of 
liquidated  damage  provisions  or  oth» 
intermediate  alternatives  to  contract 
termination  by  distributing  ageiKues  and 
will  address  this  issue  in  tiie  future  if 
warranted. 

Since  PCS  serves  as  the  distributii^ 
agency  in  the  NCP  Program,  and 
because  this  provision  has  been 
successfully  applied  in  the  past  to 
address  instances  of  non-compliance, 
the  liquidated  damages  article  that  is 
currently  part  of  the  NCP  agreement  will 
remain  unchanged.  The  Department 
plans  to  raise  this  issue  with  the 
distributii^  agencies  participating  in  the 
State  processing  program  to  determine 
whether  it  is  appropriate  to  incorporate 
a  similar  provision  in  State  processing 
contracts. 

AHemale  Valne  Pass-Throng  Systems 

Section  250.30(dJ(l)(iii)  of  the 
proposed  State  processing  regulations 
and  section  252.4(c)(4)(iii)  of  the 
proposed  NCP  regulations  would  permit 
FCS  to  take  the  paperwork  and  resource 
burden  associated  with  using  the 
alternate  value  pass-through  systems 
into  consideration  when  determining 
whether  an  alternate  system  should  be 
approved.  The  proposed  rule  would  also 
reserve  to  FCS  the  right  to  deny 
approval  of  systems  which  are  labor- 
intensive  and  provide  no  greater 
accoimtability  than  systems  specifically 
described  Cor  use  by  the  current 
regulations. 

A  total  of  twelve  comments  was 
received  on  this  proposal,  with  ten 
commenters  being  in  favor  of  the 
provision,  one  commenter  being 
opposed,  and  one  commenter  possibly 
misunderstanding  the  proposed 
provision.  Six  of  the  ten  commenters 
supported  the  provision  exactly  as 
proposed,  while  the  remaining  four 
made  additional  suggestions  kx 
inclusion  in  the  provision.  The 
additional  ^ggestioos  were  as  follows: 
1]  the  Department  must  develop  specific 
objective  guidelines  to  follow  when 
reviewing  alternate  value  pass-through 
systems  to  ensure  that  all  systems  are 
evaluated  under  the  same  criteria;  2}  the 
Department  must  consider  the  burden 
an  alternate  system  would  place  on 


smaller  processors,  since  they  would 
prob^y  have  to  use  that  system  in  a 
State  where  it  had  been  approved:  and 
3)  any  altomate  value  pass-through 
system  should  be  piloted  for  one  year 
hefore  receiving  full  approval  and 
reviewed  every  year  thatBafter  to  ensure 
that  it  is  an  «xountd)le  and  efficient 
system.  The  Department  believes  that 
one  comments  may  have 
ihisunderstood  the  provisions,  since 
concern  was  expressed  that  the 
Department  was  proposing  to  eliminate 
the  option  of  allowing  ahematc  value 
pass-through  systems.  Finally,  the  one 
commenter  who  was  opposed  to  the 
provision  stated  that  thwe  was  no  need 
for  this  proposal,  since  the  Department 
already  has  the  authwity  to  appHt>ve  or 
deny  alternative  value  pass-through 
systems. 

The  Department  supports  the 
continued  use  of  alternate  value  pass- 
through  systems  with  FCS  approval 
under  the  State  processing  and  NCP 
Programs.  The  Department  also  supports 
the  proposal  that  the  paperwork  and 
resource  burden  associated  with  an 
alternate  value  pass-through  system  are 
extremely  important  factors  that  must  be 
taken  into  consideration  when 
determining  whether  an  alternate 
^stem  should  be  approved.  The 
Department  beUeves  that  distributing 
ageiM^ies,  recipient  agencies,  and 
processors  do  not  have  the  time  or 
resources  to  dedicate  to  ahemate 
systems  that  are  more  labor-intensive 
and  provide  no  greater  accountability 
than  systons  currently  described  fat  use 
by  the  regulations. 

Furthermore,  since  there  has  been 
little  interest  expressed  by  distributing 
agmcies  in  using  alternate  value  pass- 
through  systems,  the  Department  does 
not  believe  it  would  be  practical  to 
develop  specific  guidelines  fbr  use  in 
evaluatiitg  such  systems.  Historically, 
there  have  only  been  three  requests  to 
use  alternate  systems.  While  two  of 
these  systems  were  approved  for  use  in 
the-State  processing  program,  only  one 
is  currently  in  use.  Instead,  the 
Department  finds  that  it  is  more 
effective  to  evaluate  all  requests  to  use 
alternate  system  value  pass-through 
systems  on  a  case-by-case  basis,  making 
sure  that,  at  a  minimum,  the  alternate 
system  under  consideration  complies 
with  the  verification  requirements 
contained  in  section  250.19(b)(2)  of  the 
Food  Distribution  Program  regulations. 

This  final  rule  adopts  section 
250.30(dMlHiii)  of  the  proposed  State 
processing  regulations  and  section 
252.4(c)(4)(iii)  of  the  NCP  regulaUons 
without  change. 


InviMce  lafomatiaa 

The  proposed  rule  would  eliminate 
the  requirement  under  sections 
25O.30(dK2)  and  250.30(e)(2)  of  the 
State  processing  regulations  and  section 
252.4(cK4)  of  the  NCP  regulations  that 
processor/distributor  invoices  must 
indicate  the  amount  of  the  discount 
included  or  refund  due  the  recipient 
agencies  for  the  end  products 
purdiased.  regardless  of  the  type  of 
value  pass-through  system  used. 
Sections  250.3O.(dH3)  and  250.30(e)(2) 
of  the  {Moposed  rule  would  also  require 
processors  to  provide  pricing 
information  summaries  to  contracting 
agencies.  Contracting  agencies  would  be 
required  to  provide  these  pricing 
information  summaries  to  recipient 
agencies  as  soon  as  possible  after 
contract  approval  by  the  distributing 
agency.  If  any  pricing  information 
changed  during  the  contract  year, 
processors  would  be  required  to  provide 
updated  pricing  information  summaries 
to  the  contracting  agencies  30  days  prior 
to  the  effective  date.  The  contracting 
agencies,  in  turn,  would  be  required  to 
provide  the  updated  summaries  to  the 
recipient  agencies.  Section 
250.30(c)(4Mxvii)  of  the  proposed  State 
processing  regulations  would  create  the 
affirmative  duty  of  the  processor  to 
provide  these  pricing  summaries  and 
updated  pricing  siusmaries.  Under  the 
NCP  program,  section  252.4(c)(4)  of  the 
proposed  rule  would  require  processors 
to  provide  pricing  information 
simimaries  directly  to  the  recipient 
agencies  as  soon  as  possible  after  FCS 
contract  approvaL  Also,  section 
252.4(c)(4)  of  the  proposed  rule  would 
require  that  if  any  pricing  information 
changes  during  the  contract  year,  the 
processor  must  provide  updated  pricing 
information  summaries  to  FCS  and  the 
recipient  agencies  30  days  prior  to  the 
efEective  dMe  of  such  change. 

Eight  commenters  were  in  favor  of 
eliminating  the  requirement  that  the 
processor  ensure  that  invoices  clearly 
show  the  discount  included  or  refund 
due  to  the  recipient  agencies  for  the  end 
product  purchased.  Commenters 
provided  two  main  reasons  fbr  wishing 
to  eUminate  this  requirement:  1)  it  has 
proved  very  difficuh  to  require 
distributors  to  identify  refunds  due  or 
discounts  given  cm  the  invoices  and  2) 
the  requirement  had  become  somewhat 
obsolete  because  FCS  policy  currently 
allows  processors/distributors  to 
provide  pricing  summaries  to  recipient 
agencies  in  lieu  of  providing  the  pricing 
information  on  invraces.  Five 
commenters  were  opposed  to  the 
proposal  and  indicated  that  they  wanted 
to  retain  the  pricing  informaticMi  on  the 
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invoices  because  the  invoice  is  the  best 
place  to  alert  recipient  agencies  that  a 
refund  is  due  or  a  discount  has  been 
given.  One  commenter  added  that  many 
processors  who  utilize  the  refund 
system  provide  a  pre-printed  rebate 
application  which  lists  the  commodity 
value  for  each  end  product.  Two 
conunenters  indicated  that  the  proposed 
rule  would  have  little,  if  any,  effect  on 
their  operations.  Only  one  comment  was 
received  on  the  changes  proposed  for 
the  NCP  Program.  That  commenter 
endorsed  the  proposed  provisions  in 
section  252.4(c)(4). 

In  the  past,  several  processors  and 
distributors  have  expressed  concern  to 
FCS  about  the  added  cost  of  redesigning 
and  reprinting  invoices  in  order  to 
accommodate  the  requirement  in  the 
cturent  regulations  that  the  processor/ 
distributor  invoices  clearly  indicate  the 
discount  included  or  the  refund. due  on 
end  products.  In  response  to  the 
growing  concern,  on  May  2, 1989,  FCS 
issued  a  policy  memorandum  which 
allowed  processors  or  distributors  to 
provide  recipient  agencies  a  fact  sheet, 
which  clearly  identified  that  the 
processed  end  products  are  made  from 
commodities  and  indicates  the  amount 
of  refund  or  discoimt  due  eligible 
recipient  agencies  for  such  purchases. 
The  Department  believes  it  is 
appropriate  to  incorporate  this  existing 
policy  into  the  final  rule.  These  pricing 
information  summaries  need  only 
consist  of  information  such  as  the 
product  code,  gross  price,  refund  due  or 
discount  given  and  net  price.  These 
simimaries,  as  well  as  any  updates  to 
the  siunmaries,  must  be  prepared  by 
processors  and  furnished  to  recipient 
agencies  by  either  the  processor  or  the 
distributing  agency. 

Based  on  the  above,  this  final  rule 
adopts  sections  250.30(c)(4)(xvii), 
250.30(d)(3)  and  250.30(e)(2)of  the 
proposed  State  processing  regulations 
and  section  252.4(c)(4)  of  the  proposed 
NCP  regulations  without  change. 

Substitution  of  Donated  Food 

Section  250.30(f)(l)(i).  of  the 
proposed  rule  would  allow  the 
substitution  of  commercial  food  for 
those  donated  foods  specifically  listed 
as  substitutable  in  the  current 
regulations  without  requesting  prior 
approval  from  the  distributing  agency. 
Additionally,  sections  250.30(f)(l)(iii), 
250.30(f)(2).  and  250.30(0(4)  of  the 
proposed  State  processing  regulations 
include  the  following  provisions:  1) 
Processors  may  continue  to  request 
approval  from  FCS  to  substitute  other 
conioiercial  foods  (except  meat  and 
poultry),  although  without  the 
requirement  that  requests  may  be  made 


only  whc  a  the  distributing  agency's 
inability  :o  maintain  the  necessary 
inventor  ■  of  donated  food  at  the 
processii  g  plant  would  disrupt  the 
productii  >n  of  end  products  and  in  all 
cases  in  ^  vhich  a  State  processing 
contract  )ermits  substitution,  provided 
that  proc  issors  must  provide 
documei  tation  sufficient  to  substantiate 
that  they  continue  to  acquire  sufficient 
substitut  ible  commercial  foods 
necessar '  to  meet  the  100  percent  yield 
requirem  snt;  2)  Distributing  agencies 
can  with  lold  deliveries  of  donated  food 
from  pro  lessors  which  have  reduced 
their  levi  1  of  commercial  production 
because  i  >f  participation  in  the  State 
processii  ig  program;  and  3) 
Authoris  ation  to  substitute  commercial 
foods  foi  donated  foods  not  specifically 
listed  ap  }lies  only  for  the  duration  of  all 
contract!  currently  entered  into  by  the 
processor.  Sections  252.3(c)  and 
252.4(c)(7)  of  the  proposed  rule  would 
similarlM  amend  the  NCP  regulations. 

The  Ewpartment  received  sixteen 
commeiHs  on  this  proposal.  All 
commenlers  concurred  that  processors 
should  not  need  written  approval  from 
the  distributing  agency  to  substitute 
those  debated  foods  Usted  as 
substitumble  in  the  regulations  with 
commerf  ial  foods.  However,  two 
commenlers  stated  that  the  Department 
should  (pnsider  making  all  donated 
foods  supstitutable  and  one  commenter 
stated  thBt  all  donated  food,  except  for 
meat  and  poultry,  should  be  considered 
as  substsutable.  Those  commenters  who 
favored  \  total  or  almost  total 
substitufion  of  all  donated  foods 
provided  conditions  under  which 
substitution  should  be  permitted:  1) 
USDA's  Food  Safety  Inspection  Service 
inspected  and/or  USDA's  Agricultural 
Marketing  Service  graders  verify  that  the 
comraer  :ial  food  being  substituted  is  of 
equal  or  better  quality  and  is  of  the  same 
generic  dentity  as  the  donated  food;  2) 
the  proc  3ssor  must  provide  the 
specific!  tions  of  the  commercial  food 
used  to  ubstitute  for  donated  food, 
along  w  th  a  certification  that  the 
substitu  ed  foods  are  of  equal  or  better 
quality;  ind  3)  the  processor  must  report 
all  subs!  itution  on  the  monthly 
perform  mce  report  to  the  distributing 
agency. 

Three  comments  were  received  in 
respons  i  to  the  proposal  which  would 
permit  <  istributing  agencies  to  withhold 
deliveri  !S  of  donated  food  from 
processi  irs  who  have  reduced  their  level 
of  comr  lercial  production  because  of 
particip  ition  in  the  State  processing 
progran  .  These  commenters  made  it 
clear  th  it  they  believe  distributing 
agencie ;  do  not  have  access  to  a 
process  )r's  records  on  the  production  of 


commercial  end  products  in  order  to 
determine  whether  withholding  donated 
food  is  appropriate.  One  processor 
expressed  concern  that  the 
documentation  necessary  to  substantiate 
that  the  processor  acquires  sufficient 
amoimts  of  substitutable  donated  food 
would  increase  the  overall  workload  of 
the  distributing  agency  staff. 

The  Department  supports  the 
commenters  who  recommended  that  all 
donated  foods  currently  listed  in  the 
regulations  be  considered  as 
substitutable  with  commercial  foods 
without  prior  approval  from  the 
distributing  agency.  However,  the 
Department  does  not  agree  that  all 
donated  foods  should  be  considered  as 
substitutable.  The  Department 
purchases  high  quality  products  which 
must  meet  strict  specifications  for 
recipient  agencies  to  use  in  their  meal 
service  operations.  Because  the  quality 
of  the  non-listed  donated  foods, 
especially  meat  and  poultry,  can  vary 
tremendously,  which  will  ultimately 
affect  the  quality  of  the  end  product,  the 
Department  believes  it  is  necessary  to 
eliminate  any  possibility  that  inferior 
commercial  product  could  be 
substituted  for  the  high  quality  donated 
foods  provided  by  USDA.  Additionally, 
the  argument  that  Federal  inspectors  or 
graders  could  ensure  the  quality  of  any 
commercial  product  being  substituted 
for  donated  food  is  not  reasonable. 
Federal  inspectors  or  graders  are  only 
present  in  processing  plants  that  convert 
donated  meat  or  poultry  into  finished 
end  products;  they  are  not  required  to 
be  on-site  in  bakeries  or  processing 
plants  which  only  handle  froiits, 
vegetables  and/or  grains.  The  additional 
costs  for  obtaining  the  services  of 
inspectors  or  graders  to  perform  these 
services  would  be  extremely  high. 
Additionally,  based  on  the  comments 
received,  it  is  apparent  that  commenters 
do  not  favor  requiring  distributing 
agencies  to  monitor  the  level  of  the 
processors's  commercial  production  so 
they  would  be  permitted  to  withhold 
deliveries  of  donated  food  from 
processors  which  have  reduced  their 
level  of  commercial  production  because 
of  participation  in  the  State  processing 
program. 

This  final  rule  adopts  sections 
250.30(f)(l)(i)  and  250.30(f)(4)  of  the 
proposed  State  processing  regulations 
without  change.  To  alleviate  the 
commenters'  concerns,  but  lo  maintain 
the  necessary  program  accountability, 
section  250.30(f)(l)(iii)  of  this  final  rule 
will  require  the  processor  to  be 
responsible  for  maintaining 
documentation  that  normal  commercial 
production  has  not  been  reduced  as  the 
result  of  participation  in  the  processing 
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program.  To  conform  to  the  change  in 
section  250.30(f){lKiii).  this  final  rule 
also  adds  a  new  paragraph  to  section 
250.30(c)(4)(xviu)  of  this  final  rule.  This 
final  rule  adopts  section  250.30(f)(2)  of 
the  proposed  State  processing 
regulaticms  as  proposed  with  a  minor 
modification  for  clarification. 
Additionally,  this  final  rule  adopts 
sections  2S2.3(c)  and  252.4(c)(7)  of  the 
proposed  NCP  regulations  without 
change. 

Time  Frames  for  Processors  to  Pay 
Refunds 

Section  25a30(k)(3)  of  the  proposed 
State  processing  regulations  would 
require  processors  to  make  refund 
payments  to  recipient  agencies  within 
30  days  after  receipt  of  any  refund 
application.  Additionally,  sections 
250.30(k)(l)  and  252.4(c)(4)(i)(B)  of  the 
proposed  rule  would  also  permit 
recipient  agencies  to  file  refund 
applications  on  a  Federal  fiscal 
quarterly  basis,  if  the  total  anticipated 
refund  due  for  all  purchases  from  that 
processor  during  the  quarter  is  25 
dollars  or  less.  Furthermore,  processors 
would  be  permitted  to  group  together 
refund  applications  for  a  single 
recipient  agency  on  a  Federal  fiscal 
basis  if  the  total  anticipated  refund  due 
that  recipient  agency  during  the  quarter 
is  25  dollars  or  less.  These  quarterly 
options  of  batching  of  refund 
applications  and  refund  pa}rments 
would  only  be  permitted  between  a 
recipient  agency  and  a  processor,  not 
between  a  distributor  and  a  processor. 

A  total  of  16  comments  was  received 
on  this  proposal.  Regarding  the  30-day 
time  frame  for  processors  to  pay 
refunds,  twelve  commenters  stated  that 
they  agreed  with  this  concept  and  three 
commenters  were  opposed.  Many  of 
those  commenters  that  supported  the 
30-day  time  frame  did  so  for  the 
following  reasons:  1)  a  30-day  time 
frame  is  more  realistic  and  logical  than 
the  10-day  time  frame;  2)  a  30-day  time 
frame  conforms  to  time  frames  used  in 
normal  business  practices;  3)  a  10-day 
time  frame  is  very  difficult  to  meet 
because  of  limited  staff  resources;  and  4) 
a  30-day  time  frame  is  reasonable 
because  a  refund  payment  will  usually 
be  received  by  the  recipient  agency 
before  the  recipient  agency's  payment 
for  the  end  products  reaches  the 
processor.  The  three  commenters  who 
expressed  opposition  to  the  30-day  time 
frame  stated  that  it  allows  the  processor 
to  use  school  food  authority  money  for 
an  excessive  period  of  time.  One 
processM  also  stated  that  the  current  10- 
(lay  time  frame  is  more  appropriate 
lv,!cause  it  is  the  key  to  acceptance  of  the 
•  fund  system  by  recipient  agencies^ 


Fourteen  comments  were  received 
regarding  quarterly  batching  of  refund 
applications  by  recipient  agencies  and 
twelve  comments  were  received  on 
quarterly  batching  of  refund  payments 
by  processors.  While  all  comments 
received  on  the  concept  of  quarterly 
batching  were  favorable,  three 
commenters  made  the  following 
suggestions:  1)  the  threshold  should  be 
increased  from  25  dollars  to  100  dollars; 
2)  there  should  be  no  minimum  dollar 
threshold  associated  with  quarterly 
submission  of  refund  applications  by 
recipient  agencies:  3)  recipient  agencies 
should  have  an  option  to  file  refund 
applications  monthly  or  quarterly  and 
processors  must  provide  refunds  within 
30  days  of  receipt  of  the  refund 
application:  and  4)  to  accommodate 
extenuating  circumstances,  distributing 
agencies  should  permit  recipient 
agencies  to  submit  refund  applications 
and  processors  to  provide  refund 
payments  outside  of  the  quarterly  time 
frames. 

Based  on  the  comments  received  and 
the  reasons  set  forth  above,  this  final 
rule  adopts  sections  250.30(k)(l)  and 
250.30(k)(3)  of  the  proposed  State 
processing  and  section  252.4(c)(4)(iKB) 
of  the  proposed  NCP  regulations 
without  change. 

Refiind  Applications/Perfui  mance 
Reports 

Section  250.30(k)(l)  of  the  proposed 
State  processing  regulations  would 
eliminate  the  requirement  that  recipient 
agencies  must  forward  copies  of  the 
refund  applications  to  distributing 
agencies  at  the  same  time  they  sulnnit 
the  refund  applications  to  the  processor. 
Section  250.30(ni)(l)  of  the  proposed 
rule  would  also  amend  the  State 
processing  regulations  to  add  the 
following  requirements:  1)  that  monthly 
performance  reports  be  postmarked  no 
later  than  the  final  day  of  the  month 
following  the  reporting  period  and  the 
final  performance  report  for  the  contract 
period  be  postmarked  no  later  than  60 
days  from  the  close  of  the  contract  year; 
and  2)  that  performance  reports  must  be 
submitted  monthly  unless  a  processor 
made  no  sales  and  had  no  inventory 
during  that  month.  Finally,  section 
250.17  of  the  proposed  State  processing 
regulations  would  provide  that  where 
performance  reports  are  (electronically 
transmitted  to  the  distributing  agencv  by 
means  of  a  facsimile  machine,  the  date 
printed  by  the  facsimile  machine  on  the 
facsimile  copy  may  serve  as  the 
postmark.  The  Department  received 
seventt«n  comments  on  this  section  of 
the  proposed  rule. 

Ten  comments  were  received  on 
eliminating  the  requirement  that 


recipient  agencies  submit  copies  of  the 
refund  applications  to  the  distributing 
agencies.  All  commenters  were  in  favor 
of  the  proposal,  stating  that  the 
elimination  of  this  dual  reporting 
requirement  would  reduce  the 
paperwork  burden.  Since  section 
25G.30(k)(3)  of  the  current  State 
processing  regulations  also  requires 
processors  to  send  copies  cf  the  refund 
applications  and  refund  payments  to  the 
distributing  agency  as  pairt  of  the 
monthly  performance  report,  the 
requirement  for  recipient  agencies  to 
also  send  the  refund  applications  to  the 
distributing  agencies  was  viewed  as 
duplicative. 

'Ten  comments  were  received 
regarding  the  use  of  the  postmark  date 
to  track  the  timing  for  submission  of  the 
monthly  performance  reports.  Nine 
commenters  were  in  favor  of  the 
proposed  change  and  one  opposed. 
Those  in  favor  stated  that  by  placing 
this  requirement  in  the  regulations,  any 
uncertainties  about  the  required  time 
frames  for  submission  of  the 
performance  reports  would  be  clarified. 
The  <me  commenter  opposed  to  this 
provision  stated  that  upon  receipt,  each 
performance  report  is  stamp-dated  when 
received  and  that  the  envelope 
containing  the  postmark  is  discarded, 
because  it  is  not  practical  to  keep 
mailing  envelopes  on  file.  The 
Department  wishes  to  clarify  that  the 
intent  of  this  requirement  was  not  for 
distributing  agencies  to  maintain 
maiUng  envelopes.  Rather,  distributing 
agencies  should  record  the  postmark 
date  that  is  on  the  maiUng  envelope  and 
determine  whether  the  performance 
report  has  been  submitted  within  the 
required  time  frame.  All  comments 
received  on  the  proposal  that  the  date 
printed  on  a  report  transmitted  by 
facsimile  machine  may  serve  as  the 
postmark  date  ivere  favorable;  however, 
one  commenter  questioned  whether  it  is 
necessary  to  include  such  a  policy  in 
regulations.  The  Department  believes 
that  it  is  important  to  state  within  the 
regulations  that  the  date  printed  by  the 
facsimile  machine  may  ser\'e  as  the 
postmark  date,  since  this  method  of 
submitting  performance  reports  is 
becoming  more  commonplace. 

Commenters  were  generally  opposed 
to  the  proposed  requirement  that 
processors  would  not  have  to  submit 
performance  reports  for  those  months  io 
which  no  sales  were  made  and  where 
processors  had  no  inventory.  Fifteen 
comments  were  received  on  this 
provision.  Four  commenters  were  in 
complete  agreement,  one  commenter 
was  in  favor  but  with  restrictions,  and 
ten  commenters  opposed.  Those  in 
ctunplete  ^reement  with  the  proposal 
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did  not  provide  further  explanation  for 
their  support.  However,  the  one 
commenter  in  partial  agreement  with 
the  proposal  recommended  that  the 
requirement  be  eliminated  when 
processors  have  no  inventory  and  no 
sales  activity,  but  stipulated  that  upon 
arrival  of  any  inventory  or  initiation  of 
any  approved  sales  from  that  period  on, 
monthly  performance  reports  be 
required.  Those  commenters  who 
wished  to  require  monthly  performance 
reports  for  each  month  the  processing 
contract  is  in  effect  provided  the 
following  reasons:  (1)  Distributing 
agencies  often  do  not  know  if  a 
processor  has  inventory  or  has  made 
any  sales  during  the  month  until  the 
monthly  report  is  received;  (2)  it  would 
be  difficult  to  know  if  a  report  was 
required,  if  a  report  was  submitted  but 
lost  in  the  mail,  if  the  processor  forgot 
to  submit  the  report,  or  if  the  processor 
purposely  did  not  send  the  report;  (3) 
distributing  agencies  may  not  know  the 
status  of  a  processor's  inventory  because 
incoming  direct  shipments  of  donated 
food  may  not  arrive  when  anticipated  or 
product  can  be  backhauled  without  the 
distributing  agency's  knowledge;  (4) 
monthly  reports  must  be  maintained  to 
establish  an  audit  trail;  (5)  auditable 
records  should  nan  consecutively 
without  breaks  in  months;  and  (6)  if  the 
Department  eliminates  the  annual 
reconciliation  report,  distributing 
agencies,  FCS  and  auditors  must  have 
the  monthly  performance  reports  for  * 
each  month  the  processing  agreement  is 
in  efiiect  in  order  to  verify  all  activities 
that  occiirred  during  the  agreement 
period.  One  commenter  added  that 
processors  should  always  have  sales 
activity  each  month  because  the  current 
processing  regulations  discourage 
processors  from  entering  into 
agreements  if  their  activity  will  be 
limited.  The  Department  finds  the 
commenters'  arguments  persuasive  that 
monthly  performance  reports  be 
required  for  each  month  that  the 
processing  agreement  is  in  effect. 

Based  on  tne  comments  received  and 
the  above  reasons,  this  final  rule  adopts 
sections  250.17(0.  250.30(k)(l]  and 
250.30(m)(l)  of  the  proposed  State 
processing  regulations  without  change, 
except  that  the  proposal  in  section 
250.30(m)(l)  that  processors  would  not 
be  required  to  sulnnit  performance 
reports  for  those  months  in  which  no 
sales  were  made  and  where  processors 
had  no  inventory  is  not  included  in  this 
final  rule. 

List  of  Ck>ntracting  Agencies 

As  part  of  the  performance  report 
•uquirements  under  section  250.30(m)  of 
llie  current  State  processing  regulations. 


processoi  s  are  required  to  submit  to  the 
distributi  ig  agency  a  list  of  all 
contractii  ,g  agencies  and  their  locations 
with  whi(  ;h  the  processor  has  processing 
Because  the  E>epartment 


contracts 

behoves  diat  requiring  this  list  every 

month  is  innecessary  and  duplicative, 

the  propc  sed  rule  would  eliminate  this 

list. 

Additionally,  in  order  to  ensure  that 
sales  are  i  mly  made  to  eligible  recipient 
agencies  vith  approved  processing 
contracts,  §  250.30(c)(4)(xv)  of  the 
current  regulations  requires  that  as  part 
of  the  prdcessing  contract,  the 
contracting  agency  must  provide  the 
processed  with  a  list  of  all  recipient 
agencies  eligible  to  purchase  end 
products  junder  the  contract.  However, 
the  current  rule  implies,  but  does  not 
explicitlij  require,  the  contracting 
agency  td  provide  updates  to  the  list  of 
recipientlagencies  for  any  changes  that 
occur  during  the  contract  period. 
Therefore,  to  clarify  the  regulation, 
§  250.30(|:)(4)(xv)  of  the  proposed  rule 
would  require  the  contracting  agency  to 
provide  updates  to  the  list  of  recipient 
agencies  for  any  changes  which  occur 
during  the  contract  period. 

Sixteei  comments  were  received  on 
these  tw(  proposals,  all  in  favor  of  the 
provisioi  s  as  proposed.  Accordingly, 
this  final  rule  adopts  §§  250.30(c)(4)(xv) 
and  250.  I0(m)  of  die  proposed  State 
processii  g  regulations  without  change. 

Quarterl  r  Processing  Activity  Reports 
and  Ann  lal  Reconciliation  Reports 

The  proposed  rule  provided  for  major 
revisions  in  the  areas  of  quarterly 
inventor  '  reports,  the  annual 
reconcili  ition  report  and  the  monthly 
performs  nee  reports.  Sections 
250.30(n  )(1),  250.30(n)  (3)  and  (4).  and 
250.30(o  (1)  proposed  to  amend  the 
State  pre  cessing  regulations  as  follows: 
1)  the  qu  arterly  inventory  reports  and 
the  annu  al  reconciliation  report  would 
be  replaced  with  the  monthly 
performance  reports  with  year-to-date 
-totals;  2,  distributing  agencies  would  be 
required  to  forward  to  the  FCS  Regional 
Office  th  e  monthly  performance  report 
with  yea  r-to-date  totals  provided  by  the 
processc  r  for  the  last  month  of  each 
Federal  iscal  quarter;  3)  when 
forward  ng  these  monthly  performance 
reports,  they  would  be  required  to  be 
postmar  Led  no  later  than  60  days 
foUowir  I  the  close  of  each  Federal 
fiscal  qu  irter,  except  that  such  reports 
must  be  jostmarked  no  later  than  90 
days  fol  owing  the  close  of  the  contract 
period;    ]  when  a  processor  submitted 
no  moni  ily  performance  report  for  the 
last  moi  th  of  a  Federal  fiscal  quarter, 
distribu  ing  agencies  would  be  required 
to  subm  t  to  the  FCS  Regional  Office  the 


last  monthly  performance  report 
received  from  the  processor  for  that 
Federal  fiscal  quarter;  5)  the  last 
monthly  performance  report  for  the 
contract  period  would  serve  as  the 
annual  reconciliation  report;  6) 
distributing  agencies  would  be  required 
to  certify  the  accuracy  of  the 
information  contained  in  the  final 
performance  report;  and  7)  when  a 
processor  submitted  no  monthly 
performance  report  for  the  last  month  of 
the  contract  period,  the  last  monthly 
performance  report  received  from  the 
processor  would  serve  as  the  annual 
reconciliation  report  and  this  final 
performance  report  would  be  required 
to  be  postmarked  no  later  than  90  days 
following  the  close  of  the  contract 
period. 

Seventeen  comments  were  received 
on  the  above  provisions  contained  in 
the  proposed  rule.  Regarding  the 
replacement  of  the  quarterly  inventory 
reports  with  the  monthly  performance 
reports,  seven  comments  were  received, 
four  in  favor  and  three  opposed. 
However,  based  on  comments  received, 
it  appears  that  some  commenters  may 
have  misimderstood  the  piupose  for 
replacing  the  quarterly  inventory  reports 
with  the  monthly  performance  reports 
with  year-to-date  totals.  Under  the 
current  regulations,  performance  reports 
are  required  to  contain  inventory 
information  on  a  monthly  basis,  but  not 
on  a  quarterly  basis.  Distributing 
agencies  are  required  to  extract 
inventory  information  from  the 
performance  reports  and  compile  this 
information  on  a  quarterly  basis  for 
submission  to  the  FCS  Regional  Office. 
Requiring  that  performance  reports  have 
year-to-date  totals  of  inventory 
information  would  eliminate  the  need 
for  distributing  agency  staff  to  prepare  a 
quarterly  inventory  report.  This  reduces 
the  workload  of  the  distributing  agency 
staff  and  only  requires  a  small  change  in 
the  processor's  performance  report 
format. 

Furthermore,  it  was  not  the  intent  of 
the  Department  that  distributing 
agencies  photocopy  the  entire  content  of 
the  performance  report  for  submission 
to  the  FCS  Regional  Office.  While  sales 
activity  for  the  month  usually  comprises 
the  major  part  of  the  performance 
report,  processors  typically  show 
inventory  activity  on  a  separate  page  of 
the  monthly  performance  report.  On  the 
inventory  sununary  portion  of  the 
performance  report,  all  sales  are 
represented  by  a  single  inventory 
drawdown  figure  which  represents  the 
cumulative  total  of  all  individual  sales 
reported  for  the  month.  The  intent  of  thu 
proposed  rule  was  for  distributing 
agencies  to  send  the  inventory  summary 
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portion  of  the  December,  March  and 
June  performance  reports  that  contains 
the  inventory  information  (i.e., 
begiiming  inventory,  receipts  for  the 
month,  transfers  in  and  out,  inventory 
drawdown,  and  ending  inventory 
balance  with  year-to-date  totals)  to  the 
FCS  Regional  Offices,  and  not  the  entire 
performance  report. 

Twelve  commenters  were  in  favor  of 
replacing  the  annual  reconciUation 
report  with  the  last  monthly 
performance  report  with  year-to-date 
totals,  and  two  commenters  were 
opposed.  Those  in  favor  stated  that  this 
proposal  is  a  positive  step  toward 
reducing  paperwork,  while  those 
opposed  stated  it  woidd  increase 
paperwork  because  distributing  agencies 
would  be  required  to  certify  the 
acciuBcy  of  the  performance  reports.  In 
its  review  of  this  proposal  and  the 
comments  received,  die  Department 
believes  this  proposal  will  serve  to 
reduce  paperwork.,Under  the  current 
regulations  for  annual  reconciUation, 
processors  must  total  donated  food 
receijrts,  transfer  information,  sales 
activity,  and  ending  inventory  balance 
from  the  individual  performance 
reports.  Under  the  proposed  rule,  it 
would  not  be  necessary  for  processors  to 
go  through  previous  performance 
reports  and  compute  these  figures,  since 
this  information  will  be  talUed 
cumulatively  each  month.  Additionally, 
submitting  performance  reports  wath 
year-to-date  totals  will  eliminate  the 
need  for  distributing  agencies  to 
compile  data  from  the  individual 
quarterly  reports  to  ensure  that  the 
annual  reconciUation  report  figures  are 
accurate.  The  final  performance  report 
for  the  contract  year,  including  a 
summary  sheet  of  year-to-date  inventory 
totals,  will  replace  the  annual 
reconciliation  report  formerly  required 
in  the  final  rule. 

One  commenter  expressed  concern 
that  the  time  frames  for  submitting  the 
performance  reports  with  year-to-date 
totals  to  FCS  are  the  same  time  frames 
currently  required  for  submission  of  the 
quarterly  inventory  reports.  That 
commenter  indicated  that  if  there  were 
errors  in  the  report,  there  would  not  be 
sufficient  time  for  the  processor  to  make 
the  corrections  and  return  the  report  to 
the  distributing  agency  in  order  for  the 
distributing  agency  to  submit  it  to  the 
FCS  Regional  Office  on  time.  The 
Department  beUeves  that  since  most 
pecformance  reports  are  computer- 
generated,  and  the  calculation  of  the 
year-to-date  totals  would  be  performed 
by  a  formula  placed  into  the  computer 
program,  there  would  be  very  few  errors 
made.  Furthermore,  the  Department 
believes  that  it  is  better  to  handle  any 


errors  that  might  be  discovered  on 
performance  reports  on  a  case-by-case 
basis.  Distributing  agencies  wiU  t)e 
required  to  certify  that  the  inventory 
information  contained  in  the  final 
performance  report  is  accurate,  just  as 
they  are  required  to  do  under  section 
250.30(n)(4)  of  die  current  rule  for  the 
annual  reconciUation  report.  The  time 
frames  for  submission  of  the 
performance  reports,  as  discussed 
earUer  in  this  preamble,  wiU  remain  the 
same  as  in  the  proposed  rule  and  are 
clearly  spelled  out  in  the  final  rule 
under  section  250.30(m)(l). 

As  discussed  earlier  in  this  preamble 
imder  Refund  Applications/ 
Performance  Reports,  section 
250.30(m)(l)  of  the  proposed  rule  stated 
that  processors  are  not  required  to 
submit  performance  reports  for  those 
months  in  which  no  sales  were  made 
and  those  months  where  processors  had 
no  inventory.  As  previously  discussed, 
this  provision  is  not  included  in  the 
final  rule.  Therefore,  the  provisions  in 
secUons  250.30(n)(3)  and  250.30(o)(irof 
the  proposed  State  processing 
regulation,  which  would  provide  that 
when  a  processor  does  not  submit  a 
monthly  performance  or  inventory 
report  for  the  last  month  of  a  Federal 
fiscal  quarter,  the  distributing  agency 
must  forward  to  the  FCS  Regional  Office 
the  last  monthly  performance  report 
received  from  the  processor  for  that 
quarter,  are  not  included  in  this  final 
rule. 

This  final  rule  adopts  sections 
250.30(m)(l),  250.30(n)  (3)  and  (4),  and 
250.30(o)(l)  of  the  proposed  State 
processing  regulations  without  change, 
except  as  previously  noted.  FCS  plans  to 
develop  a  prototype  performance  report 
format  which  will  be  easily  adaptable 
for  processors  to  incorporate  into 
existing  inventory  reporting  programs. 

This  section  of  the  proposed  rule  did 
not  affect  the  NCP  Program. 

List  of  Subjects  in  7  CFR  Parts  250  and 
252 

Aged,  Agricultural  commodities. 
Business  and  industry.  Food  assistance 
programs.  Food  donations.  Food 
processing.  Grant  programs-social 
programs,  Indians,  Infants  and  children. 
Price  support  programs.  Reporting  and 
recordkeeping  requirements.  School 
breakfast  and  lunch  programs.  Surplus 
agricultural  commodities. 

For  reasons  set  forth  in  the  preamble. 
7  CFR  Parts  250  and  252  are  amended 
as  follows: 


PART  250— DONATKM  OF  FOODS 
FOR  USE  IN  THE  UNITED  STATES.  ITS 
TERRITORIES  AND  POSSESSIONS 
AND  AREAS  UNDER  ITS 
JURISDICTION 

1.  The  authority  citation  for  Part  250 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C  612c. 
612c  note.  1431. 1431b.  1431e.  1431  note, 
1446a-l,  1859;  15  V-S.C.  713c;  22  U.S.C. 
1922;  42  U.S.C.  1751. 1755. 1758. 1760. 
1762a,  1766,  3030a,  5179,  5180. 

2.  In  §250.3: 

a.  The  definition  of  Fee-for-service  is 
added  in  alphabetical  order; 

b.  The  definition  of  Processing  fee  is 
removed;  and 

c.  The  definition  of  Processor  is 
revised. 

The  addition  and  revision  read  as 
follows: 


12503    Definttions. 

•  •        *        *        • 

Fee-for-service  means  the  price  by 
pound  or  by  case  representing  a 
processor's  cost  of  ingredients  (other 
than  donated  foods),  labor,  packaging, 
overhead,  and  other  costs  incurred  in 
the  conversion  of  the  donated  food  into 
the  specified  end  product. 

•  •        •        •        • 

Processor  means  any  commercial 
faciUty  which  processes  or  repackages 
donated  foods.  However,  commercial 
enterprises  which  handle,  prepare  and/ 
or  serve  products  or  meals  containing 
donated  foods  on-site  solely  for  the 
individual  recipient  agency  under 
contract  are  exempt  under  this 
definition.  Notwithstanding  this 
definition,  a  recipient  agency  which 
prepares  products  or  meals  containing 
donated  foods  for  more  than  one 
recipient  agency  under  more  than  one 
contract  in  the  same  facility  or  prepares 
products  or  meals  for  any  one  recipient 
agency  off-site  shall  not  be  a  processor 
if  the  recipient  agency  preparing 
products  or  meals  provides:  (1) 
accountability  for  any  donated  foods 
received  frtim  another  recipient  agency 
consistent  with  §250.16  of  this  part  and 
(2)  any  funds  received  as  payment  for 
preparing  products  or  meals  shall  be 
deposited  in  the  non-profit  meal 
account  of  the  recipient  agency 
preparing  products  or  meals. 

•  •        •        •        • 

3.  In  §  250.17,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

§25017    Reports. 

•  •        •        *        • 

(f)  Report  transmission.  Where  a 
report  is  to  be  postmarked  by  a  specific 
date  and  such  report  is  transmitted  by 
means  of  a  facsimile  machine,  the  date 
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printed  by  the  focsimile  machine  on  the 
ucaunile  copy  may  serve  as  the 
postmark. 
4.  In  §  250.30: 

a.  The  last  sentence  of  paragraph  (a) 
is  removed; 

b.  Paragraph  (b)(2)(ii)  is  revised; 

c.  Two  sentences  are  added  between 
the  second  and  third  sentences  of  the 
introductory  text  of  paragraph  (c)(1), 
and  the  paragraph  incorrectly 
designated  as  (c)(l)(l)  is  redesignated  as 
paragraph  (c)(l)(i); 

d.  The  first  sentence  of  paragraph 
(c)(4)(ii)  is  revised; 

e.  Paragraph  (c)(4)(iii)  is  revised; 

f.  Paragraph  (c)(4)(vii)  is  revised; 

g.  The  words  "and  identify"  are 
added  to  the  end  of  the  introductory  text 
of  paragraph  (c)(4)(viii)(D); 

h.  Paragraph  (c)(4)(xiii)  is  revised; 

i.  Paragraph  (c)(4)(xv)  is  amended  by 
adding  the  words  "and  provide  updates 
for  any  changes  which  occur  during  the 
contract  period"  at  the  end  of  the 
paragraph; 

j.  Paragraph  (c)(5)  is  redesignated  as 
paragraph  (c)(4){xvi)  and  is  further 
amended  by  adding  the  words  "A 
provision  that"  at  the  beginning  of  the 
paragraph; 

k.  A  new  paragraph  (c)(4)(xvii)  is 
added; 

1.  A  new  paragraph  (c)(4)(xviii)  is 
added; 

m.  Paragraph  (d)  is  revised; 

n.  Paragraph  (e)  is  revised; 

o.  Paragraphs  (f)(l)(i)  and  (f)(l)(iii)  are 
revised; 

p.  A  new  sentence  is  added  after  the 
first  sentence  in  paragraph  (f)(2); 

q.  Paragraph  (f)(4)  is  revised; 

r.  Paragraphs  (k)(l)  and  (k)(3)  are 
revised; 

s.  Paragraph  (k)(4)  is  removed; 

t.  The  first  sentence  of  paragraph  (1) 
is  amended  by  adding  the  words  "or 
renewed"  after  the  word  "into"; 

u.  The  introductory  text  of  paragraph 
(m)(l)  is  revised; 

v.  Paragraph  (m)(l)(vii)  is  removed 
and  reserved; 

w.  The  first  sentence  of  paragraph 
(n)(3)  is  revised; 

X.  Paragraph  (n)(4)  is  revised; 

y.  Paragraph  (o)(l]  is  revised; 

z.  The  introductory  text  of  paragraph 
(o)(2)  is  amended  by  removing  the 
words  "reporting  the  information 
identified"  and  adding  the  words  "the 
reporting  requirements"  in  their  place. 

The  revisions  and  additions  read  as 
follows: 

§  250.30  State  processing  of  donated  foods. 


(ii)  W)ien 
through 
in  accordance 
section 


selling  end  products 
a  distributor,  such  sales  shall  be 
with  paragraph  (e)  of  this 


(b)  Permissible  contractual 

«                 It 

arrangements.  •  •  * 

(xiii) 

(2)*   •   ♦ 

service 

(c)  Re  uirements  fa- processing 
contract  ;.  (1)  *  •  •  Howeva*, 
process!  ig  contracts  may  give 
contract  ng  agencies  the  option  of 
extendii  g  contracts  for  two  1-year 
periods,  provided  that  any  changed 
informa'  ion  must  be  updated  before  any 
contract  extension  is  granted,  including 
the  infoi  mation  in  paragraphs  (c)(3), 
(c)(4)(ii)  and(c)(4)(viii)(B)ofthis 
section,  rhe  processor  must  have 
performed  to  the  satisfaction  of  the 
contracting  agency  diuing  the  previous 
contract.year,  submitted  all  required 
reports  i  nd  any  corrections  to  such 
reports  i  ip  to  the  time  that  contract 
extensicpi  occurs,  and  submitted  its 
certified  public  accountant  report  as 
required  under  paragraph  (c)(4)(xi)  of 
this  section  before  the  contract  may  be 
extendeC 
* 

m 

(ii)  A  fiescription  of  each  end  product, 
the  quantity  of  each  donated  food  and 
the  identification  of  any  other 
ingredient  which  is  needed  to  yield  a 
specific  number  of  units  of  each  end 
product  [except  that  the  contracting 
agency  may  permit  the  processor  to 
specify  ttie  total  quantity  of  any 
flavorings  or  seasonings  which  may  be 
used  winout  identifying  the  ingredients 
which  aie,  or  may  be,  components  of 
flavorings  or  seasonings),  the  total 
weight  m  all  ingredients  in  the  batch 
formula^  the  yield  factor  for  each 
donated  food,  and  any  pricing 
informa  ion  provided  by  the  processor 
in  addit  on  to  that  required  in  paragraph 
(c)(4)(iii  of  this  section  as  requested  by 
the  cont  acting  agency  and  a  thorough 
explana  ion  of  what  this  additional 
pricing  nformation  represents.  *  •  * 

(iii)  T  le  contract  value  of  each 
donated  food  to  be  processed  and, 
where  p  ocessing  is  to  be  performed 
only  on  i  fee-for-service  basis  as  defined 
in  §  250  3,  the  fee-for-service; 
*        «        *        *        • 

(vii)  A  provision  that  end  products 
contain]  ig  donated  foods  that  are  not 
substitu  able  under  paragraph  (f)  of  this 
section  $hall  be  delivered  only  to 
eligible  Recipient  agencies  and  that  end 
producti  containing  both  substitutable 
and  nonf  substitutable  donated  foods 
may  be  ielivered  and  sold  in 
accordai  ice  with  the  requirements  of 
paragraj  h  (d)  and  (e)  of  this  section; 


provision  that  the  fee-for- 
r  value  pass-through  systena  to 


be  used  for  the  sale  of  end  product^  to 
recipient  agencies  shall  be  described 
and  be  consistent  with  paragraphs  (d) 
and  (e)  of  this  section. 

(xvii)  A  provision  that  the  processor 
shall  provide  pricing  information 
summaries  and  updated  pricing 
information  summaries  as  required  in 
paragraphs  (d)(3)  and  (e)(2)  of  this 
section. 

(xviii)  A  provision  that  the  processor 
shall  maintain  documentation  which 
demonstrates  that  the  level  of  the 
processor's  commercial  production  has 
not  been  reduced,  as  required  in 
paragraph  {f)(l)(iii)  of  this  section. 

(d)  End  products  sold  by  processors. 
(1)  When  recipient  agencies  pay  the 
processor  for  end  products,  such  sales 
shall  be  under 

(i)  A  refund  system  as  defined  in  . 
§  250.3  and  in  accordance  with 
paragraph  (k)  of  this  section;  or 

(ii)  A  discoxmt  system  whidi  provides 
the  price  of  each  xmit  of  end  product 
purchased  by  eligible  recipient  agencies 
to  be  discounted  by  the  stated  contract 
value  of  the  donated  foods  contained 
therein;  or 

(iii)  An  alternative  value  pass-through 
system  under  which  the  value  of  the 
donated  food  contained  in  each  unit  of 
end  product  shall  be  passed  to  the 
recipient  agency  and  which  has  been 
approved  by  PCS  at  the  request  of  the 
distributing  agency.  Any  alternative 
value  pass-through  system  approved 
under  this  paragraph  must  comply  with 
the  sales  verification  requirements 
specified  in  §  250.19(b]  of  this  part,  or 
an  alternative  verification  system 
approved  by  PCS.  The  Department 
retains  the  authority  to  inspect  and 
review  all  pertinent  records  including 
records  pertaining  to  the  verification  of 
a  statistically  valid  sample  of  sales.  FCS 
may  consider  the  paperwork  and 
resource  burden  associated  with 
alternative  value  pass-through  systems 
when  considering  approval  and  reserves 
the  right  to  deny  the  approval  of 
systems  which  axe  labor-intensive  and 
provide  no  greater  accountability  than 
those  systems  permitted  under 
paragraphs  (d)  and  (e)  of  this  section. 

(2)  When  a  processor  delivers  end 
products  produced  under  a  fee-for- 
service  contract,  the  processor  shall 
separately  identify  on  the  bill  for  the 
recipient  agency  the  agreed-upon  fee- 
for-service  and  any  delivery  costs. 

(3)  Processors  shall  provide  pricing 
information  summaries  to  contracting 
agencies  and  contracting  agencies  shall 
provide  this  information  to  recipient 
agencies  as  soon  as  possible  after 
contract  approval.  If  this  pricing 
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information  changes  during  the  contract 
period,  processors  shall  provide 
updated  pricing  information  to  the 
contracting  agency  30  days  prior  to  the 
effective  date  of  the  change,  which,  in 
turn,  shall  provide  this  updated 
information  to  eligible  recipient 
agencies. 

(e)  End  products  sold  by  distributors. 

(1)  When  a  processor  transfers  end 
products  to  a  distributor  for  delivery 
and  sale  to  recipient  agencies,  such 
sales  shall  be  under: 

(i)  A  refund  system  as  defined  in 
§  250.3  and  in  accordance  with 
paragraph  (k)  of  this  section;  or 

(ii)  A  hybrid  system  which  provides    - 
a  refund  for  the  contract  value  of  the 
donated  food  shall  be  provided  to  the 
distributor  in  accordance  with 
paragraph  (k)  of  this  section  and  the 
price  of  each  unit  of  end  product 
purchased  by  eligible  recipient  agencies 
through  a  distributor  shall  be 
discounted  by  the  contract  value  of  the 
donated  foods  contained  therein;  or 

(iii)  An  alternative  value  pass-through 
system  imder  which  the  contract  value 
of  the  donated  food  contained  in  each 
unit  of  end  product  shall  be  passed  on 
to  the  recipient  agency  and  which  has 
been  approved  by  FCS  in  accordance 
with  paragraph  (d)(l)(iii)  of  this  section; 


or 


(iv)  When  a  processor  arranges  for 
delivery  of  processed  end  products 
produced  under  fee-for-service  contracts 
by  distributors,  the  products  shall  be 
delivered  and  invoiced  using  one  of  the 
following  procediues: 

(A)  The  recipient  agency  is  billed  by 
the  processor  for  the  fee-for-service  and 
the  distributor  bills  the  recipient  agency 
for  the  storage  and  delivery  of  the  end 
products;  or 

(B)  The  processor  arranges  for  the 
delivery  of  end  products  through  a 
distributor  on  behalf  of  the  recipient 
agency.  In  this  system,  the  processor's 
invoice  must  include  both  the  fee-for- 
service  and  the  distributor's  charges  as 
separate,  clearly  identifiable  charges. 

(2)  Processors  shall  provide  pricing 
information  summaries  to  contracting 
agencies  and  contracting  agencies  shall 
provide  this  information  to  recipient 
agencies  as  soon  as  possible  after 
contract  approval.  If  this  pricing 
information  changes  during  the  contract 
period,  the  processor  shall  provide 
updated  pricing  information  to  the 
contracting  agency,  which,  in  turn,  shall 
provide  this  information  to  the  eligible 
recipient  agencies. 

(f)  Substitution  of  donated  foods  with 
commercial  foods. 

(D*  *  * 

(i)  Only  butter,  cheese,  com  grits, 
commeal,  flour,  macaroni,  nonfat  drv 


milk,  peanut  butter,  peanut  granules, 
roasted  peanuts,  rice,  rolled  oats,  rolled 
wheat,  shortening,  vegetable  oil,  and 
spaghetti  may  be  substitutable  as 
defined  in  §  250.3  and  such  other  food 
as  FCS  specifically  approves  as 
substitutable  imder  paragraph  (f)(4)  of 
this  section  (substitution  of  meat  and 
poultry  items  shall  not  be  permitted), 

(iii)  Processors  shall  maintain 
documentation  that  they  have  not 
reduced  their  level  of  commercial 
production  because  of  participation  in 
the  State  processing  program. 

(2)  *  •  *  Where  commercial  food  is 
authorized  to  be  substituted  for  any 
donated  food  specifically  listed  in 
paragraph  (f)(l)(i)  of  this  section,  the 
processor  shall  maintain  records  to 
substantiate  that  it  continues  to  acquire 
on  the  commercial  market  sufficient 
purchases  of  substitutable  food  for 
commercial  production  and  any 
amounts  necessary  to  meet  the  100 
percent  yield  requirement.  *  •  • 

(4)  Processor  may  request  approval  to 
substitute  commercial  foods  for  donated 
foods  not  specifically  Usted  in 
paragraph  (0(l)(i)  of  this  section  by 
submitting  such  request  to  FCS  in 
writing  and  satisfying  all  requirements 
of  paragraphs  (f)(l){ii)  and  (iii)  of  this 
section.  FCS  will  notify  the  processor  in 
writing  of  authorization  to  substitute 
commercial  foods  for  donated  foods  not 
Usted  in  paragraph  {f)(l)(i)  of  this 
section  and  such  authorization  shall 
apply  for  the  duration  of  all  current 
contracts  entered  into  by  the  processor 
pursuant  to  this  section. 

•  »        •        •        » 

(k)  Refund  payments.  (1)  When  end 
products  are  sold  to  recipient  agencies 
in  accordance  with  the  refund 
provisions  of  paragraph  (d)  or  (e)  of  this 
section,  each  recipient  agency  shall 
submit  refund  applications  to  the 
processor  within  30  days  fi-om  the  close 
of  the  month  in  which  the  sales  were 
made,  except  that  recipient  agencies 
may  submit  refund  applications  to  a 
single  processor  on  a  Federal  fiscal 
quarterly  basis  if  the  total  anticipated 
refund  due  for  all  purchases  of  product 
firom  that  processor  during  the  quarter  is 
25  dollars  or  less. 

•  *        •        •        • 

(3)  Not  later  than  30  days  after  receipt 
of  the  application  by  the  processor,  the 
processor  shall  make  a  payment  to  the 
recipient  agency  or  distributor  equal  to 
the  stated  contract  value  of  the  donated 
foods  contained  in  the  purchased  end 
products  covered  by  the  refund 
application,  except  that  processors  may 
group  together  refund  appHcations  for  a 


single  recipient  agency  on  a  Federal 
fiscal  quarterly  basis  if  the  total 
anticipated  refund  due  that  recipient 
agency  during  the  quarter  is  25  dollaJs 
or  less.  Copies  of  requests  for  refunds 
and  payments  to  recipient  agencies  and/ 
or  distributors  shall  be  forwarded  to  the 
appropriate  distributing  agency  by  the 
processor. 

•  ••••. 

(m)  Performance  reports.  (1) 
Processors  shall  be  required  to  submit  to 
distributing  agencies  monthly  reports  of 
performance  under  each  processing 
contract  with  year-to-date  totals. 
Processors  contracting  with  agencies 
other  than  a  distributing  agency  shall 
submit  such  reports  to  the  distributing 
agency  having  authority  over  that 
particular  contracting  agency. 
Performance  reports  shall  be 
postmarked  no  later  than  the  final  day 
of  the  month  following  the  reporting 
period;  however,  the  final  performance 
report  for  the  contract  period  shall  be 
postmarked  no  later  than  60  postmarked 
days  from  the  close  of  the  contract  year. 
The  report  shall  include: 

•  *   -     •        •        • 

(n)  Inventory  controls.  •  •  • 

(3)  The  last  monthly  performance 
report  for  the  contract  period,  as 
required  in  paragraph  (m)(l)  of  this 
section,  shall  serve  as  the  aimual 
reconciliation  report.  •  •  • 

(4)  Distributing  agencies  shall  certify 
the  accuracy  of  the  annual 
reconciliation  report  and  forward  it  to 
the  FCS  Regional  Office.  Such  report 
shall  be  postmarked  no  later  than  90 
days  following  the  close  of  the  contract 
year.  All  monies  shall  be  used  in 
accordance  with  FCS  Instruction  410-1, 
Non-Audit  Claims.  Food  Distribution 
Program. 

•  •        *        •        • 

(o)  Processing  inventory  reports.  (1) 
Distributing  agencies  shall  forward  to 
the  FCS  Regional  Office  the  inventory 
summary  portion  of  the  monthly 
performance  report  submitted  by  the 
processors  in  accordance  with 
paragraph  (m)(l)  of  this  section  for  the 
last  month  of  each  Federal  fiscal 
quarter.  Such  reports  shall  be 
postmarked  no  later  than  60  days 
following  the  close  of  each  Federal 
fiscal  quarter,  except  that  such  reports 
shall  be  postmarked  no  later  than  90 
days  following  the  close  of  the  contract 
year. 


PART  252— NATIONAL  COMMODITY 
PROCESSING  PROGRAM 

1.  The  authority  citation  for  Part  252 
continues  to  read  as  follows: 
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AndMiity:  Sec.  416,  Agricultural  Act  of 
1949  (7  U.S.C  1431). 

f  2S2.3    (Amend«d] 

2.  In  §  252.3,  the  first  sentence  of 
paragraph  (c)  is  amended  by  removing 
the  words  "When  FCS  approves  the 
substitution  of  donated  commodities 
with  commercial  food  or  when  the 
agreement  permits  such  substitution" 
and  adding  in  their  place  the  words 
"When  the  processor  substitutes 
commercial  food  for  donated  food  in 
accordance  with  §  252.4(c)(7]  of  this    ' 
part." 

3.  In  §252.4: 

a.  A  new  sentence  is  added  to  the  end 
of  paragraph  (b); 

b.  The  third  sentence  of  paragraph 
(c)(1)  is  revised; 

c.  The  third  sentence  of  the 
introductory  text  of  paragraph  (c)(4)  is 
revised  and  a  new  sentence  is  added 
following  the  third  sentence; 

d.  Paragraph  (c)(4)(i)(B)  is  revised; 

e.  A  sentence  is  added  to  the  end  of 
paragraph  (c)(4)  (iii); 

f.  Paragraph  (c)(7)  is  revised; 

g.  Paragraphs  (c)(14),  (c)(15),  (c)(16). 
and  (c)(17)  are  redesignated  as 
paragraphs  (c)(15),  (c)(16),  (c)(17),  and 
(c)(18),  tmd  a  new  paragraph  (c)(14)  is 
added. 

The  revisions  and  additions  read  as 
follows: 

§252.4    Application  to  participalB  and 
agraement 

•  •        «  -     »        • 

(b)  Agreement  behveen  FCS  and 
Participating  Food  Processors.  *  *  * 
However,  FCS  may  extend  processii^ 
contracts  for  two  1-year  periods, 
provided  that  any  changed  information 
must  be  updated  before  any  contract 
extension  is  granted,  including  the 
information  in  paragraphs  (c)(1)  and 
(c)(5)  of  this  section. 

(c)  Pwcessor  requirements  and 
responsibilities.  *  *  » 

(1)  •  *  *  The  end  product  data 
schedule  shall  provide  pricing 
information  supplied  by  the  processor 
as  requested  by  PCS  and  a  thorough 
explanation  of  what  this  pricing 
information  represents.  *  •  • 

•  •        •        •        * 

(4)  *  *  *  Regardless  of  the  method 
used,  processors  shall  provide  pricing 
information  summaries  to  recipient 
agencies  as  soon  as  possible  aiier 
t;onlract  approval  by  FCS.  If  the  pricing 
information  changes  during  the  contract 
period,  processors  shall  provide 
updated  pricing  information  to  FCS  and 
the  recipient  agencies  30  days  prior  to 
the  effective  date.  *  •  • 

(■)•'• 

(B)  Refund  system.  The  processor 
shall  invoice  the  recipient  agency  for 
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the  comnBrcial/gross  price  of  the  end 
product.  The  recipient  agency  shall 
submit  a  refund  application  to  the 
processor  within  30  days  of  receipt  of 
the  procei  sed  end  product,  except  that 
recipient  igencies  may  sabmit  refund 
applicatic  ns  to  a  single  processor  on  a 
Federal  fi  ical  quarterly  basis  if  the  total 
anticipate  d  refund  due  for  all  purchases 
of  end  pn  duct  from  that  processor 
during  thi  I  quarter  is  25  dollars  or  less. 
The  proct  ssor  shall  pay  directly  to  the 
eligible  recipient  agency  within  30  days 
of  receipt  jof  the  refund  application  from 
the  recipi  mt  agency,  an  amount  equal  to 
the  estabi  shed  agreement  value  of 
donated  f  >od  per  case  of  end  product 
multiplie  I  by  the  number  of  cases 
delivered  to  and  accepted  by  the 
recipient  igency,  except  that  processors 
may  grou  >  together  refund  applications 
for  a  sing  b  recipient  agency  on  a 
Federal  R  ical  quarterly  basis  if  the  total 
anticipated  refund  due  that  recipient 
agency  dilring  the  quarter  is  25  dollars 
or  less.  In  no  event  shall  refund 
applicatic  ns  for  purchases  during  the 
period  of  agreement  be  accepted  by  the 
processor  later  than  60  days  after  the 
close  of  tMe  agreement  period. 


(iii)  • 
paperwoilc 
associate( 
through 
approval 
approval 
intensive 
accounta 
permittee 
section. 


•  FCS  may  consider  the 
and  resource  burden 
with  alternative  value  pass- 
s  ^stems  when  considering 
uid  reserves  the  right  to  deny 
)f  systems  which  are  labor- 
and  provide  no  greater 
ility  than  those  systems 
under  paragraph  (c)(4)  of  this 


(7)(i)  O  ily  butter,  cheese,  com  grits, 
commeal  flour,  macaroni,  nonfat  dry 
milk,  pea  lut  butter,  peanut  granules, 
roasted  p  tanuts,  rice,  rolled  oats,  rolled 
wheat,  sh  Drtening,  vegetable  oil,  and 
spaghetti  inay  be  substituted  as  defined 
in  §  252.2  and  such  other  food  as  FCS 
specifically  approves  as  substitutable 
under  paj  agrapb  (c)(7)(i)(A)  of  this 
section  (s  ubstitution  of  meat  and 
poultry  il  sms  shall  not  be  permitted). 

(A)  Pro  lessors  may  request  approval 
to  substit  ite  commercial  foods  for 
donated  K)ods  not  listed  in  paragraph 
(c)(7)(i)  of  this  section  by  submitting 
such  reqv  est  to  FCS  in  writing  and 
satisfying  the  requirements  of  paragraph 
(c)(7)  oft  lis  section.  FCS  will  notify  the 
processor  in  writing  of  authorization  to 
substitute  commercial  foods  for  donated 
foods  not  listed  in  paragraph  (c)(7)(i)  of 
this  sectii  >n  and  such  authorization  shall 


apply  for 
contracts 


pursuant  to  this  section. 


the  duration  of  all  current 
entered  into  by  the  proces.sor 


(B)  The  processor  shall  maintain 
records  to  substantiate  that  it  continues 
to  acquire  on  the  commercial  maricet 
amounts  of  substitutable  food  consistent 
with  their  levels  of  non-NCP  Program 
production  and  to  document  the  receipt 
and  disposition  of  the  donated  food. 

(C)  FCS  shall  withhold  deliveries  of 
donated  food  from  processors  that  FCS 
determines  have  reduced  their  level  of 
non-NCP  Program  production  because 
of  participation  in  the  NCP  Program. 

(ii)  When  the  processor  seeks  FCS 
approval  to  substitute  donated  nonfat 
dry  milk  with  concentrated  skim  milk 
under  paragraph  (c)(7)(i)(A)  of  this 
section,  an  addendum  must  be  added  to 
the  request  which  states: 

(A)  The  percent  of  milk  solids  that,  at 
a  minimimi,  must  be  contained  in  the 
concentrated  skim  milk; 

(B)  The  weight  ratio  of  concentrated 
skim  milk  to  donated  nonfat  dry  milk: 

(1)  The  weight  ratio  is  the  weight  of 
concentrated  skim  milk  which  equals 
one  pound  of  donated  nonfat  dry  milk, 
based  on  milk  solids; 

(2)  In  calculating  this  weight,  nonfat 
dry  milk  shall  be  considered  as 
containing  96.5  percent  milk  solids; 

[3]  If  more  than  one  concentration  of 
concentrated  skim  milk  is  to  be  used,  a 
separate  weight  ratio  must  be  specified 
for  each  concentration; 

(C)  The  processor's  method  of 
verifying  that  the  milk  solids  content  in 
the  concentrated  skim  milk  is  as  stated 
in  the  request; 

(D)  A  requirement  that  the 
concentrated  skim  milk  shall  be 
produced  in  a  USDA  approved  plant  or 
in  a  plant  approved  by  an  appropriate 

.  regulatory  authority  for  the  processing 
of  Grade  A  milk  products;  and 

(E)  A  requirement  that  the  contact 
value  of  donated  food  for  a  given 
amount  of  concentrated  skim  milk  used 
to  produce  an  end  product  is  the  value 
of  the  equivalent  amount  of  donated 
nonfat  dry  milk,  based  on  the  weight 
ratio  of  the  two  foods. 

(iii)  Substitution  must  not  be  made 
solely  for  the  purpose  of  selling  or 
disposing  of  the  donated  commodity  in 
commercial  channels  for  profit. 

•  •        •        •        * 

(14)  The  processor  shall  not  assign  the 
processing  contract  or  delegate  any 
aspect  of  processing  under  a  subcontract 
or  other  arrangement  without  the 
written  consent  of  FCS.  The 
subcontractor  shall  be  required  to 
become  a  party  to  the  processing 
contract  and  conform  to  all  conditions 
contained  in  that  contract. 

*  •        *        »        * 

4.  In  S  252.5.  the  first  sentence  of 
paragraph  (c)  is  revised  to  read  as 
follows; 


S2S24   Recipient agancy  responsibilities. 

•  •        •        •        • 

(c)  Refunds.  A  recipient  agency 
purchasing  end  products  under  the  NCP 
Program  bom  a  processor  utilizing  a 
refund  system  shall  submit  a  refund 
appUcation  supplied  by  the  processor  to 
the  processor  within  30  days  of  receipt 
of  the  end  products,  except  that 
recipient  agencies  may  submit  refrmd 
applications  to  a  single  processor  on  a 
Federal  fiscal  quarterly  basis  if  the  total 
anticipated  refund  due  for  all  purchases 
of  end  product  fnan  that  processor 

during  the  quarter  is  25  dollars  or  less. 

•  *  « 

•  *        •        •        • 

Dated:  December  1, 1994. 
WilUam  E.  Ludwig. 
Administrator. 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Parts  208  and  225 

[Regulations  H  and  Y;  Doclcat  No.  R-oeST] 

Capital;  Capital  Adequacy  Guidelines 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 


SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  is 
amending  its  risk-based  capital 
guidelines  to  recognize  the  risk- 
reducing  benefits  of  qualifying  bilateral 
netting  contracts.  This  final  rule 
implements  a  recent  revision  to  the 
Basle  Accord  permitting  the  recognition 
of  such  netting  arrangements.  The  effect 
of  the  final  rule  is  that  state  member 
banks  and  bank  holding  companies 
(banking  organizations,  institutions) 
may  net  positive  and  negative  mark-to- 
market  values  of  interest  and  exchange 
rate  contracts  in  determining  the  current 
exposure  portion  of  the  credit 
equivalent  amount  of  such  contracts  to 
be  included  in  risk-weighted  assets. 
EFFECTIVE  DATE:  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Cole,  Deputy  Associate  Director 
(202/452-2618),  Norah  Barger.  Manager 
(202/452-2402),  Robert  Motyka, 
Supervisory  Financial  Analyst  (202)/ 
452-3621),  Barbara  Bouchard, 
Supervisory  Financial  Analyst  (202/ 
452-3072),  Division  of  Banking 
Supervision  and  Regulation;  or 
Stephanie  Martin.  Senior  Attorney  (202/ 
452-3198),  Legal  Division.  For  the 
hearing  impaired  only. 
Telecommunications  Device  for  the 
Deaf,  Dorothea  Thompson  (202/452- 


3544),  20th  and  C  Streets,  N.W.. 
Washington.  D.C  20551. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Basle  Accord '  established  a  risk- 
based  capital  frBmework  which  was 
implemented  for  state  member  banks 
and  bank  holding  companies  by  the 
Board  in  1989.  Under  this  fimnework, 
off-balance-sheet  interest  rate  and 
exchange  rate  contracts  (rate  contracts) 
are  incorporated  into  risk  weighted 
assets  by  converting  each  contract  into 
a  credit  equivalent  amount.  This 
amount  is  then  assigned  to  the 
appropriate  credit  risk  category 
according  to  the  identity  of  the  obligor 
or  coimterparty  or,  if  relevant,  the 
guarantor  or  the  nature  of  the  collateral. 
The  credit  equivalent  amount  of  an 
interest  or  exchange  rate  contract  can  be 
assigned  to  a  maximum  credit  risk 
category  of  50  percent 

The  credit  equivalent  amount  of  a  rate 
contract  is  determined  by  adding 
together  the  current  replacement  cost 
(current  exposure)  and  an  estimate  of 
the  possible  increase  in  future 
replacement  cost  in  view  of  the 
volatility  of  the  current  exposiu«  over 
the  remaining  life  of  the  contract 
(potential  future  exposure,  also  referred 
to  as  the  add-on).^ 

For  risk-based  capital  purposes,  a  rate 
contract  with  a  positive  mark-to-market 
value  has  a  current  exposure  equal  to 
that  market  value.  If  the  mark-to-market 
value  of  a  rate  contract  is  zero  or 
negative,  then  there  is  no  replacement 
cost  associated  with  the  contract  and  the 
current ^xposure  is  zero.  The  original 
Basle  Accord  and  the  Board's  guidelines 
provided  that  current  exposure  would 
be  determined  individually  for  each  rate 
contract  entered  into  by  a  banking 
organization;  institutions  generally  were 
not  permitted  to  oBsei.  that  is,  net, 
positive  and  negative  maricet  values  of 
multiple  rate  contracts  with  a  single 
counterparty  to  determine  one  current 
credit  exposure  relative  to  that 
coimterfwrty.^ 


In  April  1993  the  Basle  Supervisors' 
Committee  proposed  a  revision  to  the 
Basle  Accord,  endorsed  by  the  G-10 
Governors  in  July  1994.  that  permits 
institutions  to  net  positive  and  negative 
market  values  of  rate  contracts  subject  to 
a  qualifying,  legally  enforceable, 
bilateral  netting  arrangement.  Under  the 
revision,  institutions  with  a  qualifying 
netting  arrangement  may  calculate  a 
single  net  ctirrent  exposure  for  purposes 
of  determining  the  credit  equivalent 
amount  for  the  included  contracts.*  If 
the  net  market  value  of  the  contracts 
included  in  such  a  netting  arrangement 
is  positive,  then  that  market  value 
equals  the  current  exposure  for  the 
netting  contract  If  the  net  market  value 
is  zero  or  negative,  then  the  current 
exposure  is  zero. 

The  Board's  Proposal 

On  May  20, 1994.  the  Board  and  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC)  issued  a  joint  proposal 
to  amend  their  respective  risk-based 
capital  standards  (59  FR  26456)  in 
accordance  with  the  Basle  Supervisors' 
Committee's  April  1993  proposal.'  The 
joint  proposal  provided  that  for  capital 
purposes  institutions  regulated  by  the 
Board  and  the  OCC  could  net  the 
positive  and  negative  market  values  of 
interest  and  exchange  rate  contracts 
subject  to  a  qualifying,  legally 
enforceable,  bilateral  netting  contract  to 
calculate  one  current  exposure  for  that 
netting  contract  (sometimes  referred  to 
as  the  master  netting  contract). 

The  proposal  provided  that  the  net 
current  exposure  would  be  determined 
by  adding  together  all  positive  and 
negative  market  values  of  individual 
contracts  subject  to  the  netting  contract. 
The  net  current  exposure  would  equal 
the  sum  of  the  market  values  if  that  sum 
is  a  positive  value,  or  zero  if  the  sum  of 


'  The  Basle  Accord  is  a  risk-based  framework  that 
was  proposed  by  the  Basle  Committee  on  Banking 
Supervision  (Basle  Supervisors'  Committee)  and 
endorsed  by  the  central  bank  governors  of  the 
Group  of  Ten  (G-10)  countries  in  Julv  1988.  The 
Basle  Supervisors'  Committee  is  comprised  of 
representatives  of  the  central  banks  and  supervisor)- 
authorities  from  the  G-10  countries  (Belgium. 
Canada.  Franco.  Germany,  Italy.  Japan.  Netherlands. 
Sweden.  Switzerland,  the  United  Kingdom,  and  the 
United  States)  and  Luxembourg. 

^This  method  of  determining  credit  equivalent 
amounts  for  rate  contracu  is  identified  in  the  Basle 
Accord  as  the  current  exposure  method,  which  is 
used  by  most  international  banks. 

'  It  was  noted  in  the  Accord  that  the  legal 
enforeaability  of  certain  netting  arrangements  wiis 


unclear  in  some  jurisdictions.  The  legal  status  of 
netting  by  novation,  however,  was  determined  to  be 
settled  and  this  limited  type  of  netting  was 
recognized.  Netting  by  novation  is  accomplished 
under  a  written  bilateral  contract  providing  that  any 
obligation  to  deliver  a  given  currency  on  a  given 
date  is  automatically  amalgamated  with  all  other 
obligations  for  the  same  currency  and  value  date. 
The  previously  existing  contracts  are  extinguished 
and  a  new  contract  for  the  single  net  amount,  in 
effect,  legally  replaces  the  amalgamated  gross 
obligations. 

'The  revision  to  the  Accord  notes  that  national 
supervisors  must  be  satisfied  about  the  legal 
enforceability  of  a  netting  arrangement  under  the 
laws  of  each  jurisdiction  relevant  to  the 
arrangement.  The  Accord  also  stales  that,  if  any 
supervisor  is  dissatisiled  about  enforceabilifv  under 
its  own  laws,  the  netting  arrangement  does  not 
satisfy  this  condition  and  neither  counteqiarty  may 
obtain  supervisory  benefit 

'The  OfTice  of  Thrift  Supervision  (OTS)  issued  a 
similar  netting  proposal  on  tune  14. 1994  ird  the 
Federal  Deposit  Insurance  Corporation  (FDH.'l 
issued  its  netting  proposal  on  lulv  25. 1994. 
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the  market  values  is  zero  or  a  negative 
value.  The  proposals  did  not  alter  the 
calculation  method  for  potential  future 
exposure." 

Under  the  proposal,  institutions 
would  be  able  to  net  for  risk-based 
capital  purposes  only  with  a  written 
bilateral  netting  contract  that  creates  a 
single  legal  obligation  covering  all 
included  individual  rate  contracts  and 
does  not  contain  a  walkaway  clause.^ 
Tlie  proposal  required  an  institution  to 
obtain  a  written  and  reasoned  legal 
opinion(s)  stating  that  under  the  master 
netting  contract  the  institution  would 
have  a  claim  to  receive,  or  an  obligation 
to  pay,  only  the  net  amount  of  the  smn 
of  the  positive  and  negative  market 
values  of  included  individual  contracts 
if  a  counterparty  failed  to  perform  due 
to  default,  insolvency,  bankruptcy, 
liquddation,  or  similar  circumstances. 

The  proposal  indicated  that  the  legal 
opinion  must  normally  cover  (i)  The 
law  of  the  jurisdiction  in  which  the 
counterparty  is  chartered,  or  the 
equivalent  location  in  the  case  of 
noncorporate  entities,  and  if  a  branch  of 
the  counterparty  is  involved,  the  law  of 
the  jurisdiction  in  which  the  branch  is 
located;  (ii)  the  law  that  governs  the 
individual  contracts  covered  by  the 
netting  contract;  and  (iii)  the  law  that 
governs  the  netting  contract. 

The  proposal  provided  that  an 
institution  must  maintain  in  its  files 
docummtation  adequate  to  support  the 
bilateral  netting  contract. 
Docimientation  would  typically  include 
a  copy  of  the  bilateral  netting  contract, 
legal  opinions  and  any  related 
translations.  In  addition,  the  proposal 
required  an  institution  to  establish  and 
maintain  procedures  to  ensure  that  the 
legal  characteristics  of  netting  contracts 
would  be  kept  under  review. 

Under  the  proposal,  the  Federal 
Reserve  could  disqualify  any  or  all 
contracts  from  netting  treatment  for  risk- 
based  capital  purposes  if  the 
requirements  of  the  proposal  were  not 
satisfied.  In  the  event  of 
disqualification,  the  affected  contracts 
would  be  treated  as  though  they  were 


'Potential  future  exposure  U  estimated  by 
multiplying  the  effective  notional  amount  of  a 
contract  by  a  credit  conversion  (actor  which  is 
based  on  the  type  of  contract  and  the  remaining 
maturity  of  the  contract.  Under  the  Board/OCC 
proposal,  a  potential  future  exposure  amount  would 
be  calculated  for  each  individual  contract  subject  to 
the  netting  contract  The  individual  potential  future' 
exposures  would  then  be  added  together  to  arrive 
at  one  total  add-on  amount. 

^  A  walkaway  clause  is  a  provision  in  a  netting 
contract  that  permits  a  non^defaulting  counterparty 
to  make  lower  payments  than  it  would  make 
otherwise  under  the  contract,  or  no  payment  at  all, 
to  a  defaulter  or  to  the  estate  of  a  defaulter,  even 
if  the  defaulter  or  the  estate  of  the  defaulter  is  a  net 
creditor  under  the  contract. 
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not  sub  ect  to  the  master  netting 
contrac  :.  The  proposal  indicated  that 
outstau  iing  netting  by  novation 
arrange  ments  would  not  be 
grandfe  thered,  that  is,  such 
arrange  ments  would  have  to  meet  all  of 
the  pro  rased  requirements  for 
quaufy  ng  bilateral  netting  contracts. 

The  iroposal  requested  general 
comme  its  as  well  as  specific  comments 
on  the  I  lature  of  collateral  arrangements 
and  the  extent  to  which  collateral  might 
be  reco  ^zed  in  conjunction  with 
bilateral  netting  contracts. 

Commnits  Received 

The  Board  received  nineteen  public 
comme  its  on  the  proposed  amendment. 
Eleven  :omments  were  from  banking 
organisUons  and  five  were  from 
industry  trade  associations  and 
organiaations.  In  addition,  there  were 
three  comments  from  law  firms.  All 
commepters  supported  the  expanded 
recogntion  of  bilateral  netting  contracts 
for  risk^based  capital  purposes.  Several 
commepters  encouraged  recognition  of 
such  cc  ntracts  as  quickly  as  possible. 
Many  c  F  the  commenters  concurred 
with  or  e  of  the  principal  underlying 
tenets  Qf  the  proposal,  that  is,  that 
legally  enforceable  bilateral  netting 
contra(ls  can  provide  an  efficient  and 
desirable  means  for  institutions  to 
reduce  br  control  credit  exposure.  A  few 
commenters  noted  that,  in  their  view, 
the  recognition  of  bilateral  netting 
contracis  would  create  an  incentive  for 
market  participants  to  use  such 
arrangepients  and  would  encourage 
lawmalers  to  clarify  the  legal  status  of 
nettingjarrangements  in  their 
jurisdiotions.  One  commenter  nq^ed  that 
the  expended  recognition  of  bilateral 
nettingjcontracts  would  help  keep  U.S. 
bankint  organizations  competitive  in 
global  Jerivatives  markets. 

Whilfe  generally  expressing  their 
endorsement  for  the  expanded 
recogntion  of  bilateral  netting  coiltracts, 
nearly  f  11  commenters  offered 
suggestions  or  requested  clarification 
regarding  details  of  the  proposals.  In 
particu  ar,  the  commenters  raised  issues 
conceri  ling  specifics  of  the  required 
legal  o  linions,  the  treatment  of 
collate  al,  and  the  grandfathering  of 
walkav  ay  clauses  and  novation 
agreem  snts. 

Legal  C  pinions 

Almi  ist  all  commenters  addressed  the 
propos  id  requirement  that  institutions 
obtain  egal  opinions  concluding  that 
their  bfateral  netting  contracts  would 
be  enfo  rceable  in  all  relevant 
jurisdii  tions.  Commenters  did  not 
object  D  the  general  requirement  that 
they  se  :ure  legal  opinions,  rather  they 


raised  a  number  of  questions  about  the 
form  and  substance  of  an  acceptable 
opinion. 

Form.  Several  commenters  requested 
clarification  as  to  the  specific  form  of 
the  legal  opinion.  Commenters  wanted 
to  know  if  a  memorandiun  of  law  would 
satisfy  the  requirement  or  if  a  legal 
opinion  would  be  required.  They 
questioned  whether  a  memorandum  or 
opinion  could  be  addressed  to,  or 
obtained  by,  an  industry  group,  and 
whether  a  generic  opinion  or 
memorandum  relating  to  a  standardized 
netting  contract  would  satisfy  the  legal 
opinion  requirement. 

Several  commenters  suggested  that  an 
opinion  seciu«d  on  behalf  of  the 
banking  industry  by  an  organization 
should  be  sufficient  so  long  as  the 
individual  institution's  coimsel  concixrs 
with  the  opinion  and  concludes  that  the 
opinion  applies  directly  to  the 
institution's  specific  netting  contract 
and  to  the  individual  contracts  subject 
to  it.  A  few  commenters  requested 
confirmation  that  legal  opinions  would 
not  have  to  follow  a  predetermined 
format. 

Scope.  Several  commenters  identified 
two  possible  interpretations  of  the 
proposed  language  with  regard  to  the 
scope  of  the  legal  opinions.  They  asked 
for  clarification  as  to  whether  the 
opinions  would  be  required  to  discuss 
only  whether  all  relevant  jurisdictions 
would  recognize  the  contractual  choice 
of  law,  or  whether  they  must  also 
discuss  the  enforceabiUty  of  netting  in 
bankruptcy  or  other  instances  of  default. 
One  commenter  suggested  deleting  the 
requirement  for  a  choice  of  law  analysis. 

A  nimiber  of  commenters  objected  to 
the  proposed  requirement  that  the  legal 
opinion  for  a  multibranch  netting 
contract  (that  is,  a  netting  contract 
between  multinational  banks  that 
includes  contracts  with  branches  of  the 
parties  located  in  various  jurisdictions) 
address  the  enforceability  of  netting 
under  the  law  of  the  jiuisdiction  where 
each  branch  is  located.  These 
commenters  stated  that  it  should  be 
sufficient  for  the  legal  opinion  to 
conclude  that  netting  would  be  enforced 
in  the  jurisdiction  of  the  coimterparty's 
home  office  if  the  master  netting 
contract  provides  that  all  transactions 
are  considered  obligations  of  the  home  " 
office  and  the  branch  jurisdictions 
recognise  that  provision. 

Severability.  Several  commenters 
expressed  concern  about  the  proposed 
treatment  for  netting  contracts  that 
include  contracts  with  branches  in 
jurisdictions  where  the  enforceability  of 
netting  is  unclear.  In  such 
circumstances,  commenters  asserted, 
unenforceability  or  imcertainty  in  one 


jurisdiction  should  not  invalidate  the 
entire  netting  contract  for  risk-based 
capital  netting  treatment.  These 
commenters  contended  that  contracts 
with  branches  of  a  counterparty  in 
jurisdictions  that  recognize  netting 
arrangements  should  be  netted  and 
contracts  with  branches  in  jurisdictions 
where  the  enforceability  of  netting  is  not 
supported  by  legal  opinions  should,  for 
risk-based  capital  purposes,  be  severed, 
or  removed  from  the  master  netting 
contract  and  treated  as  tliough  they  were 
not  subject  to  that  contract.  These 
commenters  noted  that  this  treatment 
should  only  be  available  to  the  extent  it 
is  supported  by  legal  opinion. 

Conclusions.  The  proposal  required  a 
legal  opinion  to  conclude  that  "relevant 
court  and  administrative  authorities 
would  find"  the  netting  to  be  effective. 
Many  commenters  that  discussed  this 
aspect  of  the  proposal  expressed 
concern  that  this  standard  was  too  high. 
They  suggested,  instead,  that  the 
opinions  be  required  to  conclude  that 
netting  "should"  be  effective. 

A  few  commenters  requested 
clarification  regarding  the  proposed 
requirement  that  the  netting  contract 
must  create  a  single  legal  obligation. 

Collateral 

Twelve  commenters  addressed  the 
proposal's  specific  request  for  comment 
on  the  nature  of  collateral  and  the  extent 
to  which  collateral  might  be  recognized 
in  conjunction  with  bilateral  netting 
contracts.  All  of  these  commenters 
believed  collateral  should  be  recognized 
as  a  means  of  reducing  credit  exposure. 
A  few  commenters  noted  that  collateral 
arrangements  are  increasingly  being 
used  with  derivative  transactions. 

Several  commenters  stated  that  for 
netting  contracts  that  call  for  the  use  of 
collateral,  the  amount  of  required 
collateral  is  determined  from  the  net 
mark-to-market  value  of  the  master 
netting  contract.  A  few  commenters 
added  that  mark-to-market  collateral 
often  is  used  in  conjunction  with  a 
collateral  "add-on"  based  on  such 
things  as  the  notional  amoimt  of  the 
underlying  contracts,  the  mat'urities  of 
the  contracts,  the  credit  quality  of  the 
counterparty,  and  volatility  levels. 

A  number  of  commenters  offered  their 
opinions  as  to  how  collateral  should  be 
recognized  for  risk-based  capital 
purposes.  Some  suggested  that  the 
existing  method  of  recognizing 
collateral  for  purposes  of  assigning 
credit  equivalent  amounts  to  risk 
categories  is  applicable  to  derivative 
transactions  as  well.  Other  commenters 
expressed  the  view  that  collateral 
.should  be  recognized  when  assigning 
risk  weights  to  the  extent  it  is  legally 


available  to  cover  the  total  credit 
exposure  for  the  bilateral  netting 
contract  in  the  event  of  default  and  that 
this  availability  should  be  addressed  in 
the  legal  opinions. 

Several  other  commenters  suggested 
separating  the  net  current  exposure  and 
potential  future  exposure  of  bilateral 
netting  contracts  for  determining 
coUatraal  coverage  and  appropriate  risk 
weights.  One  commenter  favored 
recognizing  collateral  for  capital 
purposes  by  allowing  an  institution  to 
offset  net  current  exposiue  by  the 
amount  of  the  collateral  to  further 
reduce  the  credit  equivalent  amount. 

Two  commenters  requested 
clarification  that  contracts  subject  to 
quahfying  netting  contracts  could  be 
eligible  for  a  zero  percent  risk  weight  if 
the  transaction  is  properly  collateralized 
in  accordance  with  the  Board's 
collateralized  transactions  rule.* 

Walkaway  Clauses 

Several  commenters  addressed  the 
proposed  prohibition  against  walkaway 
clauses  in  contracts  qualifying  for 
netting  for  risk-based  capital  purposes. 
While  most  of  these  commenters  agreed 
that,  ultimately,  walkaway  clauses 
should  be  eliminated  from  master 
netting  contracts,  they  favored  a  phase- 
out  period,  during  which  outstanding 
bilateral  netting  contracts  containing 
walkaway  cbuses  could  qualify  for 
capital  netting  treatment.  Several 
commenters  contended  that  if  a 
defaulter  is  a  net  debtor  ujsder  the 
contract,  the  existence  of  a  walkaway 
clause  would  not  affect  the  amount 
owed  to  the  non-defaulting  creditor. 

Novation 

A  few  commenters  expressed  concern 
that  the  proposal  did  not  grandfather 
outstanding  novation  agreements.  These 
commenters  suggested  a  phase-in  period 
during  which  novation  agreements 
would  not  be  required  to  be  supported 
by  legal  opinions. 

Other  Issues 

One  commenter  requested  greater 
detail  on  the  nature  and  extent  of 
examination  review  procedures.  Two 
commenters  stated  that  in  some 
situations  obtaining  translations  might 


"In  December  1992  the  Board  issued  on 
amendment  to  its  risk-based  capital  guidelines 
permitting  certain  collateralized  transactions  to 
qualify  lor  a  zero  percent  risk  weight  (57  FR  62180. 
December  30,  1992).  In  order  to  qualify  for  a  zero 
percent  risk  weight,  an  institution  must  maintain  a 
positive  margin  of  qualifying  collateral  at  all  times. 
Thus,  the  collate ral  arrangement  should  provide  for 
immediate  liquidation  of  the  claim  in  the  event  that 
a  positive  margin  of  cnllateral  is  not  maintained. 
1°be  OCC  has  issued  a  similar  proposal  (58  FR 
4:<R22.  August  18.  1993). 


be  burdensome.  Another  commenter 
suggested  assurance  that  the  Federal 
Reserve  would  not  disquahfy  netting 
contracts  in  an  unreasonable  manner. 

Approximately  one-half  of  the 
commenters  expressed  concern  that  the 
proposal  specifically  was  limited  to 
interest  rate  and  exchange  rate 
contracts.  All  of  these  opposed  limiting 
the  range  of  products  that  could  be 
included  under  qualifying  netting 
contracts.  In  this  regard,  one  commenter 
noted  that  where  there  iAufficient  legal 
support  confirming  the  enforceability  of 
cross-product  netting,  such  netting 
should  be  recognized  for  capital 
purposes. 

A  number  of  commenters  used  the 
proposal  as  an  opportunity  to  discuss 
the  manner  in  which  the  add-on  for 
potential  futiu-e  exposure  is  calculated. 
They  suggested  netting  contracts  should 
be  recognized  not  only  as  a  way  to 
reduce  the  current  exposure  to  a 
counterparty,  but  also  the  effects  of  such 
netting  contracts  should  be  taken  into 
account  to  reduce  the  amount  of  capital 
organizations  must  hold  against  the 
potential  future  exposure  to  tiie 
counterparty. 

Final  Rule 

After  considering  the  public 
comments  received  and  fiuther 
deliberating  the  issues  involved,  the 
Board  is  adopting  a  final  rule 
recognizing,  for  capital  purposes, 
qualifying  bilateral  netting  contracts. 
This  final  rule  is  substantially  the  same 
as  proposed. 

Legal  Opinions 

Fon7j.  The  final  rule  requires  that 
in^itutions  obtain  a  UTitten  and 
reasoned  legal  opinion(s)  concluding 
that  the  netting  contract  is  enforceable 
in  all  relevant  jurisdictions.  This 
requirement  is  aimed  at  ensuring  there 
is  a  substantial  legal  basis  supporting 
the  legal  enforceability  of  a  netting 
contract  before  reducing  a  banking 
organization's  capital  requirement  based 
on  that  netting  contract.  A  legal  opinion, 
as  generally  recognized  by  tlie  legal 
community  in  the  United  States,  can 
provide  such  a  legal  basis.  A 
memorandum  of  law  may  be  an 
acceptable  alternative  as  long  as  it 
addresses  all  of  the  relevant  issues  in  a 
credible  manner. 

As  discussed  in  the  proposal,  the  legal 
opinions  may  be  prepared  by  either  an 
outside  law  firm  or  an  institution's  in- 
houst!  counsel.  The  sahent  requirements 
for  an  acceptable  legal  opinion  are  thai 
it:  (i)  Addresses  all  relevant 
jurisdictions:  and  (ii)  concludes  with  a 
high  degree  of  certainty  that  in  the  event 
of  a  legal  challenge  the  banking 
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organization's  claim  or  obligation  would 
be  determined  by  the  relevant  court  or 
administrative  authority  to  be  the  net 
sum  of  the  positive  and  negative  mark- 
to-market  values  of  all  individual 
contracts  subject  to  the  bilateral  netting 
contract.  The  subject  matter  and 
complexity  of  required  legal  opinions 
will  vary. 

To  some  extent,  institutions  may  use 
general,  standardized  opinions  to  help 
support  the  leg^  enforceability  of  their 
bilateral  netting  contracts.  For  example, 
a  banking  organization  may  have 
obtained  a  memorandum  of  law 
addressing  the  enforceabiUty  of  netting 
provisions  in  a  particular  foreign 
jurisdiction.  This  opinion  may  be  used 
as  the  basis  for  recognizing  netting 
generally  in  that  jurisdiction.  However, 
with  regard  to  an  individual  master 
netting  contract,  the^  general  opinion 
would  need  to  be  supplemented  by  an 
opinion  that  addresses  issues  such  as 
the  enforceability  of  the  imderlying 
contracts,  choice  of  law,  and 
severability. 

For  example,  the  Board  does  not 
believe  that  a  generic  opinion  prepared 
for  a  trade  association  with  respect  to 
the  effectiveness  of  netting  under  the 
standard  form  agreement  issued  by  the 
trade  association,  by  itself,  is  adequate 
to  support  a  netting  contract.  Banking 
organizations  using  such  general 
opinions  would  need  to  supplement 
them  with  a  review  of  the  terms  of  the 
specific  netting  contract  that  the 
institution  is  executing. 

Scope.  With  regard  to  the  scope  of  the 
legal  opinions,  that  is,  what  areas  of 
analysis  must  be  covered,  the  Board  is 
of  the  opinion  that  legal  opinions  must 
address  the  validity  and  enforceability 
of  the  entire  netting  contract.  The 
opinion  must  conclude  that  under  the 
applicable  state  or  other  jurisdictional 
law  the  netting  contract  is  a  legal,  vahd, 
and  binding  contract,  enforceable  in 
accordance  with  its  terms,  even  in  the 
event  of  insolvency,  bankruptcy,  or 
similar  proceedings.  Opinion^  provided 
on  the  law  of  jurisdictions  outside  of  the 
U.S.  should  include  a  discussion  and 
conclusion  that  netting  provisions  do 
not  violate  the  public  policy  or  the  law 
of  that  jurisdiction. 

The  Board  has  further  determined  that 
one  of  the  most  critical  aspects  of  a 
qualifying  netting  contract  is  the 
contract's  enforceability  in  any 
jurisdiction  whose  law  would  likely  be 
applied  in  an  enforcement  action,  as 
well  as  the  jurisdiction  where  the 
counterparty's  assets  reside.  In  this 
regard,  and  in  light  of  the  policy  in 
some  countries  to  liquidate  branches  of 
foreign  banking  organizations 
independent  of  the  head  office,  the 


Board  is  retaining  its  proposed 
requii  iment  that  legal  opinions  address 
the  ne  ting  contract's  enforceabiUty 
under  (ij  The  law  of  the  jurisdiction  in 
which  the  counterparty  is  chartered,  or 
the  eqiiivalent  location  in  the  case  of 
nonce  rporate  entities,  and  if  a  branch  of 
the  CO  interparty  is  involved,  the  law  of 
the  juj  isdiction  in  which  the  branch  is 
locate  1;  (ii)  the  law  that  governs  the 
indivi  dual  contracts  subject  to  the 
bilatei  al  netting  contract;  and  (iii)  the 
law  th  at  covems  the  netting  contract. 

Sev  frability.  The  Board  recognizes 
that  fc  r  some  multibranch  netting 
contra  cts  an  organization  may  not  be 
able  t(  i  obtain  a  legal  opinion(s) 
concli  iding  that  netting  would  be 
enfon  eable  in  every  jurisdiction  where 
branc  les  covered  under  the  master 
nettin  ;  contract  are  located.  The  Board 
concu  rs  with  commenters  that  in  such 
situat  ons  it  may  be  inefficient  to 
requlBB  institutions  to  renegotiate 
netting  contracts  to  ensure  they  cover 
only  those  jurisdictions  where  netting  is 
clearly  enforceable.  The  Board  has 
determined  that,  in  certain 
circuitistances  for  capital  purposes, 
bankiiig  institutions  may  use  master 
bilateral  netting  contracts  that  include 
contracts  with  branches  across  all 
jurisdictions.  Banking  institutions 
shoulfi  calculate  their  net  current 
expoaire  for  the  contracts  in  those 
jurisdictions  where  netting  clearly  is 
enfon  eable  as  supported  by  legal 
opinii  tn(s).  The  remaining  contracts 
subje(  t  to  the  netting  contract  should  be 
seven  d  from  the  netting  contract  and 
treate  i  as  though  they  were  not  subject 
to  the  netting  contract  for  capital  and 
credit!  purposes.  This  approach  of 
essentially  dividing  contracts  subject  to 
the  n(  tting  contact  into  two  categories — 
those  that  clearly  may  be  netted  and 
those  that  may  not — is  acceptable 
provi  led  that  the  banking  organization's 
legal  I  )pinions  conclude  that  the 
contn  icts  that  do  not  qualify  for  netting 
treatn  lent  are  legally  severable  from  the 
mastc  r  netting  contract  and  that  such 
sever  ince  will  not  luidermine  the 
enfor  ;eability  of  the  netting  contract  for 
the  r€  [naining  qualifying  contracts. 

Coi  \clusions.  The  Board  has  retained 
the  p:  oposed  language  that  legal 
opini  3ns  must  represent  that  netting 
woul  i  be  enforceable  in  all  relevant 
jurisc  ictions.  In  response  to 
comi  lenters'  assertions  that  the 
stanc  ird  for  this  type  of  legal  opinion  is 
too  h  gh,  the  Board  notes  that  use  of  the 
word  "would"  in  the  capital  rules  does 
not  n  icessarily  mean  that  the  legal 
opin:  3ns  must  also  use  the  word 
"woi  Id"  or  that  enforceability  must  be 
deter  nined  to  be  an  absolute  certainty. 
The  i  itent,  rather,  is  for  banking 


organizations  to  secure  a  legal  opinion 
concluding  that  there  is  a  high  degree  of 
certainty  that  the  netting  contract  will 
survive  a  legal  challenge  in  any 
applicable  jurisdiction.  The  degree  of 
certainty  should  be  apparent  from  the 
reasoning  set  out  in  the  opinion. 

The  Board  notes  that  the  requirement 
for  legal  opinions  to  conclude  that 
netting  contracts  must  create  a  single 
legal  obligation  applies  only  to  those 
individual  contracts  that  are  covered  by, 
and  included  luider,  the  netting  contract 
for  capital  purposes.  As  discussed 
above,  a  netting  contract  may  include 
individual  contracts  that  do  not  qualify 
for  netting  treatment,  provided  that 
these  individual  contracts  are  legally 
severable  from  the  contracts  to  be  netted 
for  capital  purposes. 

Institutions  generally  must  inclt|^e  all 
contracts  covered  by  a  qualifying  netting 
contract  in  calculating  the  current 
exposure  of  that  netting  contract.  In  the 
event  a  netting  contract  covers 
transactions  that  are  normally  excluded 
from  the  risk-based  ratio  calculation — 
for  example,  exchange  rate  contracts 
with  an  original  maturity  of  fourteen 
calendar  days  or  less  or  instruments 
traded  on  exchanges  that  require  daily 
payment  of  variation  margin — an 
institution  may  choose  to  either  include 
or  exclude  all  mark-to-ma'-ket  values  of 
such  contracts  when  determining  net 
current  exposure,  but  this  choice  must 
be  followed  consistently. 

Collateral 

The  final  rule  permits,  subject  to 
certain  conditions,  institutions  to  take 
into  account  qualifying  collateral  when 
assigning  the  credit  equivalent  amount 
of  a  netting  contract  to  the  appropriate 
risk  weight  category  in  accordance  with 
the  procedures  and  requirements 
currently  set  forth  in  the  Board's  risk- 
based  capital  guidelines.  The  Board  has 
added  language  to  the  final  rule 
clarifying  that  collateral  must  be  legally 
available  to  cover  the  credit  exposure  of 
the  netting  contract  in  the  event  of 
default.  For  example,  the  collateral  may 
not  be  pledged  solely  against  one 
individual  contract  subject  to  the  master 
netting  contract.  The  legal  availabiUty  of 
the  collateral  must  be  addressed  in  the 
legal  opinions. 

Walkaway  Clauses 

The  Board  has  considered  the 
suggestion  made  by  some  conmienters 
of  a  phase-out  period  for  outstanding 
contracts  with  walkaway  clauses.  The 
Board  continues  to  believe  that 
walkaway  clauses  do  not  reduce  credit 
risk.  Accordingly,  the  final  rule  retains 
the  provision  Oiat  bilateral  netting 
contracts  with  walkaway  clauses  are  no* 
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eligible  for  netting  treatment  for  risk- 
based  capital  purposes  and  does  not 
provide  for  a  phase-out  period. 

Novation 

The  proposal  required  all  netting 
contracts,  including  netting  by  novation 
agreements,  to  be  supported  by  written 
legal  opinions.  The  Board  does  not  agree 
with  commenters  that  a  grandfathering 
period  for  outstanding  novation 
agreements  is  needed.  Rather,  the  Board 
continues  to  beUeve  that  all  netting 
contracts  must  be  held  to  the  same 
standards  in  order  to  promote  certainty 
as  to  the  legal  enforceability  of  the 
contracts  and  to  decrease  the  risks  faced 
by  counterparties  in  the  event  of  default. 
Under  the  final  rule,  a  netting  by 
novation  agreement  must  meet  the 
requirements  for  a  qualifying  bilateral 
netting  contract. 

Other  Issues 

The  Board  has  considered  all  of  the 
other  issues  raised  by  commenters.  With 
regard  to  docvmientation,  the  Board 
reiterates  that,  as  with  all  provisions  of 
risk-based  capital,  a  banking 
organization  must  maintain  in  its  files 
■  appropriate  docimientation  to  support 
any  particular  capital  treatment 
including  netting  of  rate  contracts. 
Appropriate  dociunentation  typically 
would  include  a  copy  of  the  bilateral 
netting  contract,  supporting  legal 
opinions,  and  any  related  translations. 
The  docimientation  should  be  available 
to  examiners  for  their  review. 

The  Board  recognizes  commenters' 
concerns  that  the  proposed  rule  was 
limited  specifically  to  interest  and 
exchange  rate  contracts.  The  Board 
notes  that  both  the  Basle  Accord  and  the 
Board's  risk-based  capital  guidelines 
currently  do  not  address  derivatives 
contracts  other  than  rate  contracts.  This 
final  rule  does  not  attempt  to  go  beyond 
the  scope  of  the  existing  risk-based 
capital  framework  and  applies  only  to 
netting  contracts  encompassing  interest 
rate  and  foreign  exchange  rate  contracts. 
The  Board,  however,  notes  that  the 
Basle  Supervisors'  Committee  issued  a 
proposal  for  public  comment  in  July 
1994  to  amend  the  Basle  Accord  that 
explicitly  would  set  forth  the  risk-based 
capital  treatment  for  other  types  of 
derivative  transactions,  such  as 
commodity,  precious  metal,  and  equity 
coutrjjts.  In  this  regard,  the  Board 
issued  a  similar  proposal,  based  on  the 
Has)-  Supervisors'  Committee  proposal, 
to  amencLits  risk-based  capital 
guidelines  (59  FR  43508,  August  24, 
1994). 

Until  the  Basle  Accord  has  been 
rvvised  and  the  Board's  risk-based 
capital  rules  have  been  amended  to 


encompass  commodity,  precious  metal, 
and  equity  derivative  contracts,  the 
Board,  rather  than  automatically 
disqualifying  from  capital  netting 
treatment  an  entire  netting  contract  that 
includes  non-rate-related  transactions, 
will  permit  institutions  to  apply  the 
following  treatment.  In  determining  the 
current  exposure  of  otherwise  qualifying 
netting  contracts  that  include  non-rate- 
related  contracts,  institutions  will  be 
permitted  to  net  the  positive  and 
negative  mark-to-market  values  of  the 
included  interest  and  exchange  rate 
contracts,  while  severing  the  non-rate- 
related  contracts  and  treating  them  for 
risk-based  capital  purposes  as 
individual  contracts  that  are  not  subject 
to  the  master  netting  contract.  (This 
treatment  is  similar  to  the  treatment 
applied  to  a  netting  contract  that 
includes  contracts  in  jurisdictions 
where  the  enforceability  of  netting  is  not 
supported  by  legal  opinion.  With  non- 
rate-related  contracts,  however,  legal 
opinions  on  severability  are  not 
required.) 

The  Board  notes  that  the  regulatory 
language  with  regard  to  the  cdculation 
of  potential  future  exposure  remains 
essentially  the  same  as  that  proposed. 
The  Board  has  clarified  an  underlying 
premise  of  the  current  exposure  method 
for  calculating  credit  exposure  as  set 
forth  in  the  Basle  Accord,  that  is,  the 
add-on  for  potential  futuje  exposure 
must  be  calculated  based  on  the 
effective,  rather  than  the  apparent, 
notional  principal  amount  and  the 
notional  amoimt  an  institution  uses  will 
be  subject  to  examiner  review.' 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  Board 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  business 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act  and 
Regulatory  Burden 

The  Board  has  determined  that  this 
final  rule  will  not  increase  the 
regulatory  paperwork  burden  of  banking 
organizations  pursuant  to  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501efseg.). 

Section  302  of  the  Riegle  Community 
Development  and  Regulatory 


Improvement  Act  of  1994  (Pub.  L.  103- 
325. 108  StaL  2160)  provides  that  the 
federal  banking  agencies  must  consider 
the  administrative  burdens  and  benefits 
of  any  new  regulation  that  imposes 
additional  requirements  on  insured 
depository  institutions.  Section  302  also 
requires  such  a  rule  to  take  effect  on  the 
first  day  of  the  calendar  quarter 
following  final  publication  of  the  rule, 
unless  the  agency,  for  good  cause, 
determines  an  earlier  effective  date  is 
appropriate. 

The  new  capital  rule  imposes  certain 
requirements  on  depository  institutions 
that  wish  to  net  the  current  exposures 
of  their  rate  contracts  for  purposes  of 
calculating  their  risk-based  capital 
requirements.  For  these  institutions,  any 
burden  of  complying  with  the 
requirements  of  netting  imder  a  legally 
enforceable  netting  contract  and 
obtaining  the  necessary  legal  opinions 
should  be  outweighed  by  the  benefits 
associated  with  a  lower  capital 
requirement  The  new  rule  will  not 
affect  institutions  that  do  not  wish  to 
net  for  capital  purposes.  For  these 
reasons,  the  Board  has  determined  that 
an  effective  date  of  December  31, 1994 
is  appropriate,  in  order  to  allow  banking 
organizations  to  take  advantage  of 
netting  in  their  year-end  statements,  if 
they  so  desire.  For  these  same  reasons, 
in  accordance  with  5  U.S.C.  553(d)(3) 
the  Board  finds  there  is  good  cause  not 
to  follow  the  30-day  notice  requirements 
of  5  U.S.C.  553(d)  and  to  make  the  rule 
effective  on  December  31. 1994. 

Li8tofSub)ects 

12  CFR  Part  208 

Accounting,  Agriculture.  Banks, 
banking.  Branches,  Capital  adequacy. 
Confidential  business  information. 
Crime,  Currency.  Federal  Reserve 
System,  Mortgages,  Reporting  and 
recordkeeping  requirements.  Securities. 
State  member  bai^s. 


•The  notional  amount  is.  generally,  a  stated 
reference  amount  of  money  used  to  calculate 
payment  streams  between  the  counterparties.  In  the 
event  that  the  effect  of  the  notional  amount  is 
leveraged  or  enhanced  by  the  structure  of  the 
transaction,  institutions  must  use  the  actual,  or 
•Ksctive,  notional  amount  when  determining 
potential  future  exposure. 


12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Capital 
adequacy.  Federal  Reserve  System. 
Holding  companies.  Reporting  and 
recordkeeping  requirements.  Securities 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  parts  208  and  225  of  chapter 
n  of  Utle  12  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below. 
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PART  208-MEIIBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(RBSULATIONH) 

1.  The  authority  dtathm  for  part  208 
is  revised  to  read  as  follows: 

AHdiority:  12  U.S.C  36,  248(a)  and  24S(c), 
321-338a,  371d.  461.  481-4a6,«)l,  e""" 
1814. 1823(j).  1828(0),  18310, 1831p-l,  :ilOS, 
3310, 3331-3351  and  39Q6-3909-.  15  U.S.C 
78b,  781(b),  7»J([g).  7«l(i).  7»a4(cK5).  78q, 
78q-l  aod  78w:  31  U.S.C  S316. 

2.  Appendix  A  to  part  208  is  amended 
by  rerising: 

a.  Section  III.E^.: 

b.  Section  III.E.3; 

c.  Section  HLE^.; 

d.  The  last  beading  and  two 
subsequent  paragraphs  of  Attachment 
IV;  and 

e.  Attachment  V. 

The  revisions  read  as  follows: 

Appendix  A  to  Part  28»— Capital 
Adei|nacy  Guidelinea  for  State  Member 
Banks:  Rjsk-Based  Measure 


E.  *  •  • 

12.  Calcahtion  <^ credit  equivalent 
amounts,  a.  Tlie  credit  equivalent  amount  of 
an  off-balance-sheet  rate  contract  that  is  not 
subject  to  a  qualifying  bilateral  netting 
contract  in  accordance  with  section  m.E.S.  of 
this  appendix  A  is  equal  to  the  sum  of  (i)  the 
current  exposure  (sometimes  referred  to  as 
the  replacement  cost)  of  the  contract;  and  (ii) 
an  estimate  of  the  potential  future  credit 
exposure  o\'er  the  remaining  life  of  the 
contract. 

b.  The  current  exposure  is  determined  by 
the  mark-to-market  value  of  the  contract.  If 
the  mark-to-market  value  is  pmsitive,  then  the 
current  exposure  is  that  mark-to-nMrket 
value.  If  the  mark-to-market  value  is  zero  or 
negative,  then  the  ciurent  exposure  is  zero. 
Mark-to-market  values  are  measured  in 
dollars,  r^ardless  of  the  currency  or 
currencies  spyecified  in  the  contract,  and 
should  reflect  changes  in  the  relevant  rates, 
as  well  as  counterparty  credit  quality. 

c.  The  potential  future  credit  exposure  of 
a  contract,  including  a  contract  with  a 
negative  mark-to-market  value,  is  estimated 
by  multiplying  the  notional  principal  amount 
of  the  contract  by  a  credit  conversion  factor. 
Banks  should,  subject  to  examiner  review, 
use  the  effecti^'e  rather  than  the  apparent  or 
stated  notional  amount  in  this  calculation. 
The  conversion  factors  are: 


Remaining  maturity 

Interest 
rate  con- 
tracts 
(percent) 

Ex- 
change 
rate 
con- 
tracts 
(per- 
cent) 

One  yea'  or  less 

0 
0.5 

1.0 

Over  one  year 

5.0 

d.  Exan  pies  of  tke  calculation  of  credit 
equivalen  anxMiats  £ar  these  instrumeats  are 
contained  in  Attachment  V  of  this  appendix 
A. 

e.  Becmlse  exchange  rate  contracts  involve 
an  exchan  ^  of  principal  upon  maturity,  and 
exdiange  |«les  are  seneralty  more  volatile 
than  interest  rates,  higher  oooversion  fectcvs 
have  beenl  established  for  foreigD  exchange 
rat«  contn  ds  than  for  interest  rate  contracts. 

f.  No  pc  tential  future  credit  exposure  is 
calculatet  for  single  currency  interest  rate 
swaps  in  Ivhich  payments  are  made  based 
upon  two  Ifloeting  rate  indices,  so-called 
floating/floating  or  basis  swaps;  the  credit 
exposure  <>n  th»e  contracts  is  evaloated 
solely  on  the  basis  of  their  nwrk-to-market 
values,     i 

3.  Risk  vei^ts.  Once  the  credit  equiv^eot 
amount  fcr  an  interest  rate  or  exchange  rate 
contract  b^  been  determined,  that  amount  is 
assigned  to  the  risk  weight  category 
appropriate  to  the  counterparty,  or,  if 
relevant,  ft)  the  guarantor  or  the  natiire  of  any 
collateral.**  However,  the  Doaxinnun  weight 
that  will  t)e  applied  to  the  credit  equivalent 
amount  of  such  iastrumsnts  is  50  percent 
*         •         •         •         • 

5.  Netti  tg.  a.  For  purposes  of  (his  appendix 
A,  netting  refers  to  the  offsetting  of  positive 
and  negat  ve  mark-to-market  values  in  the 
determir^tion  of  a  current  exposure  to  be 
used  in  the  calculation  of  a  credit  equivalent 
amount.  Any  legally  enforceable  form  of 
i)ilat6ral  i  etting  (that  is,  netting  with  a  single 
counterpt  rty)  of  rate  contracts  is  recognized 
for  purpoi  les  of  calculating  the  credit 
equivaJen :  amount  provided  that: 

i.  The  c  stting  is  accomplished  under  a 
written  n(  tting  contract  that  creates  a  single 
legal  obli|  ation,  covering  all  included 
individua   contracts,  with  the  effect  that  the 
bank  wou  d  have  a  claim  to  receive,  or 
obligatioii  to  pay,  only  the  net  amount  of  tlie 
sum  of  the  positive  and  n^ative  mark-to- 
market  v^ues  on  included  individual 
contracts  |n  the  event  that  a  counterparty,  or 
a  counterparty  to  whom  the  contract  has  been 
validly  aligned,  fails  to  perform  due  to  any 
of  the  folnwing  events:  Default,  insolvency, 
liquidatic  n,  or  similar  circumstances. 

The ''  >ank  obtains  a  written  and  reasoned 
legal  opir  ion(s)  representing  that  in  the  event 
of  a  legal  :hallenge — including  one  resulting 
from  defa  ilt,  insolvency,  liquidation,  or 
similar  ci  -cimistances — the  relevant  court 
and  admi  listrative  authorities  would  Hnd  the 
bank's  exposxire  to  be  such  a  net  amount 
under: 

1.  The  law  of  the  jurisdiction  in  which  the 
counterpi  rty  is  chartered  or  the  equivalent 
location  i  i  the  case  of  noncorporate  entities, 
and  if  a  b  anch  of  the  counterparty  is 
involved,  then  also  under  the  law  of  the 
jurisdicti  in  in  which  the  branch  is  located; 

2.  The  aw  that  governs  the  individual 
contracts  ::overed  by  the  netting  contract;  and 


provi  SI 


same 
appendix 
contract  ii 
unless  it  I 
Ingal  oblij 


3.  The  law  that  gowKBi  the  wetting 

contract. 

iii.  The  bank  establishes  and  maintains 
procedures  to  ensure  that  the  legal 
characteristics  of  netting  contracts  are  kept 
under  review  in  the  light  of  possible  changes 
in  relevant  law. 

iv.  The  bank  maintains  in  its  files 
documentation  adequate  to  support  flw 
netting  of  rate  contracts,  inchtdiaga  copy  of 
the  bilateral  netting  cmtract  and  necessary 
legal  opinions. 

b.  A  contract  containing  a  walkaway  clause 
is  not  eligible  for  netting  for  purposas  of 
calculatiitg  the  credit  equivalent  amount.^ 

c.  By  netting  individual  contracts  for  the 
purpose  of  calculating  its  credit  equivalent 
amount,  a  bank  represents  that  it  has  met  the 
requirements  of  this  appendix  A  and  all  the 
appropriate  documents  are  in  the  bank's  file* 
and  available  for  inspection  by  the  Federal 
Reserve.  The  Federal  Reserve  may  deteimine 
that  a  bank's  files  are  inadequate  or  that  a 
netting  contract,  or  any  of  its  underlying 
individual  contracts,  may  not  be  legally 
enforceable  under  any  one  of  the  bodies  of 
law  described  in  paragraph  S.a.iLl.  through 
5.a.ii.3.  of  section  ID  of  this  appendix  A.  If 
such  a  determination  is  made,  the  netting 
contract  may  be  disqualified  Emn  recognition 
for  risk-based  capital  purposes  or  underlyii^ 
individual  contracts  may  be  treated  as  though 
they  are  not  subject  to  the  netting  contract 

d.  The  credit  equivalent  amount  of  rate 
contracts  that  are  subject  to  a  qualifying 
bilateral  netting  contract  is  calculated  by 
adding  (i)  the  current  exposure  of  the  netting 
contract,  and  (ii)  the  sum  of  the  estimates  of 
the  potential  hjture  credit  exposures  on  all 
individual  contracts  subject  to  the  netting 
contract,  estimated  in  accordance  with 
section  III.E.2.  of  this  appendix  A^< 

e.  The  current  exposure  of  the  netting 
contract  is  determined  by  summing  all 
positive  and  negative  mmt-to-market  values 
of  the  individual  contracts  inclitded  in  the 
netting  contract.  If  the  net  sum  of  the  mark- 
to-market  values  it  positive,  th«i  the  current 
exposure  of  the  netting  contract  is  equal  to 
that  sum.  If  the  net  sum  of  the  mark-to- 
market  values  is  zero  or  negative,  then  the 
current  exposure  of  the  netting  contract  is 
zero.  The  Federal  Reserve  may  determine 
that  a  netting  contract  qualifies  for  risk-based 
capital  netting  treatment  even  though  certain 
individual  contracts  may  iK>t  qualifjr.  In  such 
instances,  the  nonqualifying  contracts  should 
be  treated  as  individual  contracts  that  are  not 
subject  to  the  netting  contract. 

f  In  the  event  a  netting  contract  covers 
contracts  that  are  normally  excluded  from  the 


'"For  inferest  and  exchange  rate  contracts, 
sufflciepc]  of  collateral  or  guarantees  is  determined 
by  the  mat  Let  value  of  the  oollateral  or  the  amoant 
of  the  guaif  ntee  in  relation  to  the  credit  equivalent 
amount.  C^^^i'ataral  and  guarantees  are  subject  to  the 
ions  noted  under  section  lU.B.  of  this 
Collateral  held  against  a  netting 
not  recognized  for  capital  pur^xmes 
legally  available  to  support  the  single 
ig|tion  created  by  the  netting  contract. 


>°  A  walkaway  clause  is  a  provision  in  a  netting 
contract  that  permits  «  non-defaulting  counterparty 
to  make  lower  payments  than  it  would  make 
otherwise  under  the  contract,  or  no  payment  M  all, 
to  a  defaulter  or  to  the  estate  qfa  defaulter,  even 
if  the  defaulter  or  the  estate  of  the  defauher  is  a  net 
creditor  under  the  contract. 

"For  purposes  of  calculating  potential  hitura 
credit  exposure  to  a  netting  counterparty  for  foFe^n 
exchange  contracts  and  other  similar  contracts  in 
which  notional  principal  is  equivalent  to  cash 
flows,  total  notional  principal  it  defined  as  the  net 
receipts  falling  due  on  each  value  date  in  each 
currency.  The  reason  for  this  is  that  offsetting 
contracts  in  the  same  currency  maturing  on  the 
same  date  will  have  lower  potential  futvre  exposun; 
as  well  as  lower  curreat  exposure. 
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risk-based  ratio  calculation — for  example, 
exchange  rate  contracts  with  an  original 
maturity  of  fourteen  calendar  days  or  less,  or 
instruments  traded  on  exchanges  that  require 
daily  payment  of  variation  maigin— an 
institution  may  elect  to  consistently  either 
include  or  exclude  all  mark-to-market  values 
of  such  contracts  when  determining  net 
current  exposure. 

g.  An  example  of  the  calculation  of  the 
credit  equivalent  amount  for  rate  contracts 
subject  to  a  qualifying  netting  contract  is 
contained  in  Attachment  V  of  this  appendix 
A. 


Attachment  IV— Credit  Conversion  Factors 
for  Off-Balance-sheet  Items  for  State 
Member  Banks 


Credit  Conversion  for  Interest  Rate  and 
Exchange  Rate  Contracts 

1:  The  credit  equivalent  amount  of  a  rate 
contract  is  the  sum  of  the  current  credit 
exposure  of  the  contract  and  an  estimate  of 
potential  future  increases  in  credit  exposure. 
The  current  exposure  is  the  positive  mark-to- 
market  value  of  the  contract  (or  zero  if  the 
mark-to-market  value  is  zero  or  negative).  For 
rate  contracts  that  are  subject  to  a  qualifying 
bilateral  netting  contract  die  current 
exposure  is.  generally,  the  net  sum  of  the 
positive  and  negative  mark-to-market  values 
of  the  contracts  included  in  the  netting 
contract  (or  zero  if  the  net  sum  of  the  mark- 
to-market  values  is  zero  or  negative).  The 
potential  future  exposure  is  calculated  by 
muhiplying  the  effective  notional  amoimt  of 
a  contract  by  one  of  the  following  credit 
conversion  factors,  as  appropriate: 


Renrtaining  maturity 

Interest 
rate 
con- 
tracts 
(per- 
cent) 

Ex- 
change 
rate 
con- 
tracts 
(per- 
cent) 

One  year  or  less „. 

Over  one  year _.. 

0 
0.5 

1.0 
5.0 

2.  No  potential  future  exposure  is 
calculated  for  single  currency  interest  rate 
swap>s  in  which  payments  are  made  based 
upon  two  floating  indices,  that  is,  so  called 
floating/floating  or  basis  swaps.  The  credit 
exposure  on  these  contracts  is  evaluated 
solely  on  the  basis  of  their  mark-to-market 
value.  Exchange  rate  contracts  with  an 
original  maturity  of  fourteen  days  or  less  are 
excluded.  Instruments  traded  on  exchanges 
that  require  daily  payment  of  variation 
margin  are  also  excluded. 


ATTACHMENT  V— CALCULATION  OF  CREDIT  EQUIVALENT  AMOUNTS  FOR  INTEREST  RATE  AND  EXCHANGE  RATE-REUTED 

Transactions  for  State  Member  Banks 


Type  of  contract  (remaining  maturity) 

Potential  ex- 
posure 

♦ 

Current  expo- 
sure 

m 

Credtt  equiva- 
lent amount 

Notional  prin- 
cipal (dollars) 

Conversion 
factor 

Potential  ex- 
posure (dol- 
lars) 

Mark-to-mar- 
ket value 

Current  ex- 
posure (dol- 
lars) 

- 

(1)  120-day  forward  foreign  exchange 

5,000.000 

6.000.000 

10.000.000 

10.000.000 

20,000.000 

.01 
.01 
.005 

.005 

.05 

50,000 
60.000 
50.000 

50.000 

1.000.000 

100,000 

-120.000 

200.000 

-250.000 

-1.300.000 

100,000 

0 

200.000 

0 

0 

(2)  120-day  forward  foreign  exchange  

150.000 

(3)  3-year  single-currency  interest-rate  swap  . 

(4)  3-year  single-cun-ency  fixed/floating  inter- 
est-rate swap  

60.000 
250.000 

(5)  7-year  cross-currency  floating/floating  in- 
terest-rate swap  

50.000 

1.000.000 

Total „ 





1^10.000 

300.000 

1.510,000 

If  contracts  (1)  through  (5)  above  are  subject  to  a  qualif>ing  bilateral  netting  contract,  then  the  following  appl 


les: 


(1)  

(2)  

(3)  

(4)  

(5)  


Total 


Potential  fu- 
ture exposure 
(from  above) 


50,000 
60.000 
50.000 
50.000 
1,000.0000 


1.210.000 


Net  current 
exposure' 


Credit  equiva- 
lent amount 


1.210.000 


'  The  total  of  the  mark-to-martcet  values  from  above  is  - 1 .370.000.  Since  this  is  a  negative  amount,  the  net  currerrt  exposure  is 


zero. 


PART  225-BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(l3).  1818. 
1831i.  1831P-1. 1843(c)(8).  1844(b).  1972(1). 
3106.  3108.  3310.  3331-3351.  3907.  and 
3909. 

2.  Appendix  A  to  part  225  is  amended 
by  revising: 

a.  Section  IIIJ:.2.: 

b.  Section  III.E.3.; 


c.  Section  III.E.5.; 

d.  The  last !  leading  and  subsequent 
two  paragraphs  of  Attachment  IV;  and 

e.  Attachment  V. 

The  revisions  read  as  follows: 

Appendix  A  to  Part  225— Capital 
Adequacy  GiiMelines  for  Bank  Holding 
Companies:  Risk-Based  Measure 

»        •        •        •        •  ' 

in.*** 

E.  '  '  ' 

2.  Calculation  of  credit  equivalent 
amounts,  a.  The  credit  equivalent  amount  of 
an  off-balance  sheet  rate  contract  that  is  not 


subject  to  a  qualifying  bilateral  netting 
contract  in  accordance  with  section  III.E5.  of 
this  appendix  A  is  equal  to  the  sum  of  (i)  the 
current  exposure  (sometimes  referred  to  as 
the  replacement  cost)  of  the  contract;  and  an 
(ii)  estimate  of  the  potential  future  credit 
exposure  over  the  remaining  life  of  the 
contract. 

b.  The  current  exposure  is  determined  by 
the  mark-to-market  value  of  the  contract.  If 
the  mark-to-market  value  is  positive,  then  the 
current  exposure  is  that  mark-to-market 
value.  If  the  mark-to-market  value  is  zero  or 
negative,  then  the  current  exposure  is  zero. 
Mark-to-market  values  are  measured  in 
dollars,  regardless  of  the  currency  or 
currencies  speciHed  in  the  rontract.  and 
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siioukl  reflect  chstiges  in  ths  relevant  ntes, 
as  well  as  counterparty  credit  quality. 

c.  Tbe  potential  fiitiire  credit  exposure  of 
a  contract,  ioduding  a  contract  with  a 
negative  mark-to-market  value,  is  estimated 
by  multiplying  tiie  notional  principal  amount 
of  the  contract  by  a  credit  conversion  factors. 
Ranking  organizations  should,  subiect  to 
examiner  review,  use  the  effective  ntber  than 
the  apparent  or  stated  notional  amount  in 
this  caJculation.  The  conversion  factors  are: 


Remaining  maturity 

nnefesi 
rate 
con- 
tracts 

(per- 
cent) 

Ex- 

OMnge 
rate 
con- 
tracts 
(per- 
cent) 

One  year  or  tan 

0 
0.5 

1  0 

Over  one  vear 

50 

d.  Examples  of  the  calculation  of  credit 
equivalent  amounts  for  these  instruments  are 
contained  in  Attachment  V  of  this  appendix 
A. 

e.  Because  exchange  rate  contracts  involve 
an  exchange  of  principal  upon  maturity,  and 
exchange  rates  are  generally  more  volatile 
than  interest  rates,  higher  conversion  factors 
have  been  established  for  exchange  rate 
contracts  than  for  interest  rate  contracts. 

.f.  No  potential  future  credit  exposure  is 
calculated  for  single  currency  interest  rate 
swaps  in  which  payments  are  made  based 
upon  two  floating  rate  indices,  so-called 
floating/floating  <x  basis  swaps;  the  credit 
exposure  on  these  contracts  is  evaluated 
solely  on  the  basis  of  their  marfc-to-market 
values. 

3.  Risk  weights.  Once  the  credit  equivalent 
amount  for  an  interest  rate  or  exchange  rate 
oontract  has  been  determined,  that  amount  is 
assigned  to  the  risk  weight  category 
appropriate  to  the  counterparty  or,  if 
relevant,  to  the  guarantor  or  the  nature  of  any 
collateral.^3  However,  the  maximum  weight 
that  will  be  applied  to  the  credit  equivalent 
amount  of  such  instruments  is  SO  percent. 
•         •         •         •         • 

5.  Netting,  a.  For  purposes  of  this  appendix 
A,  netting  refers  to  the  offsetting  of  positive 
and  negi'tive  mark  to-market  values  in  the 
determination  of  a  current  exposure  to  be 
used  in  the  calculation  of  a  credit.equivalent 
amount.  Any  legally  enforceable  form  of 
bilateral  netting  (that  is.  netting  with  a  single 
counterparty)  of  rate  contracts  is  recognized 
for  purposes  of  calculating  the  credit 
equivalent  amount  provided  that: 

i.  The  netting  is  accomplished  under  a 
written  netting  contract  that  creates  a  single 
legal  obligation,  covering  all  included 
individual  contracts,  with  the  effect  that  the 
organization  would  have  a  claim  to  receive, 
or  obligation  to  receive  or  pay,  only  the  net 


"  For  interest  and  exchange  rale  contracts. 
sufTiciency  of  CQliateral  or  guarantees  is  determined 
b)rthe  market  »»lue  of  the  rollateml  or  the  amount 
of  the  guarantee  in  re(.itian  to  Ihe  credit  equivalent 
amount.  Cullateral  and  guaranlma  are  suli^ect  to  the 
taroe  provisions  noted  under  section  dl.B.  of  this 
uppnodix  A.  Coilatoral  held  agairuit  a  netting 
contract  is  not  recogniziHi  for  uipiul  purposes 
unless  it  is  logdlly  available  to  support  the  single 
legiil  obligation  created  by  ihn  mating  contract. 


amount  cf  the  sum  of  the  positiva  and 
negative  t^ark-to-market  values  on  included 
individual  contracts  in  the  event  that  a 
coimterpirty,  or  a  coimterpaity  to  whom  the 
contract  qas  been  validly  assigned,  fsils  to 
perform  dhie  to  any  of  the  following  events: 
default,  bankrupt*^,  liquidatioo.  or  similar 
circumstvices. 

ii.  The  banking  otganizatkn  obtains  a 
written  ai  id  reasoned  legal  opinion(s) 
represent  og  that  in  the  event  of  a  legal 
challenge  —including  one  resulting  bam 
default,  b  mkruptcy,  liquidation,  or  similar 
circumsta  nces — the  relevant  court  and 
administi  itive  authorities  would  find  the 
banking  o  rganization's  exposure  to  be  such  a 
net  amou  it  under 

1.  The '  aw  of  the  jurisdiction  in  which  the 
counterpt  rty  is  chartered  or  the  equivalent 
location  iti  the  case  of  noncorpiorate  entities, 
and  if  a  btanch  of  the  counterparty  is 
involved,  then  also  under  the  law  of  the 
jurisdicti(  n  in  which  the  branch  is  located; 

2.  The  i  aw  that  governs  the  individual 
contracts  :x>vered  by  the  netting  contract;  and 

3.  The :  aw  that  governs  the  netting 
contract. 

iii.  The  banking  organization  establishes 
and  main  ains  procedures  to  ensure  that  the 
legal  chai  icteristics  of  netting  contracts  are 
kept  undi  r  review  in  the  light  of  possible 
changes  i  i  relevant  law. 

iv.  The  banking  organization  maintains  in 
its  files  di  tcumentation  adequate  to  support 
the  netting  of  rate  contracts,  including  a  copy 
of  the  bilateral  netting  contract  and  necessary 
legal  opidions. 

b.  A  contract  containing  a  walkaway  clause 
is  not  eliable  for  netting  for  purposes  of 
calculating  the  credit  equivalent  amount.'* 

c.  By  netting  individual  contracts  for  the 
purpose  of  calculating  its  credit  equivalent 
amount,  a  banking  otganizati^  represents 
that  it  haJ  met  the  requirements  of  this 
appendijqA  and  all  the  appropriate 
docirnienjs  are  in  the  organization's  files  and 
available  for  inspection  by  the  Federal 
Reserve.  The  Federai  Reserve  may  determine 
that  a  baiiking  organization's  flies  are 
inadequate  or  that  a  netting  contract,  or  any 
of  its  underlying  individual  contracts,  may 

ally  enforceable  under  any  one  of 
I  of  law  described  in  paragraph' 

3ugh  5.a.ii.3.  of  section  III  of  this 
jA.  If  such  a  determination  is  made, 
;  contract  may  be  disqualified  from 
recognition  for  risk-based  capital  purposes  or 
underlying  individual  contracts  may  be 
treated  asl  though  they  are  not  subject  to  the 
netting  a  ntract. 

d.  The  ledit  equivalent  amount  of  rate 
contracts  that  are  subject  to  a  qualifying 
bilateral  i  etting  oontract  is  calculated  by 
adding  (i  the  current  exposure  of  the  netting 
contract,  md  (ii)  the  sum  of  the  estimates  of 
the  poten  :ial  hiture  credit  expaaures  on  ail 
individu)  1  contracts  subject  to  tbe  netting 


not  be  le 
the  bodie 
S.a.ii.l.  tt 
appendix 
the  nettir 


"Awal 
contract 
to  make  lo 
otherwise 
tu  a  dcfau 
the 
cre<litor  u 


iway  clause  is  a  provision  in  a  netting 
tiit  permits  a  non-defaulting  counterparty 
let  payments  than  it  would  make 
nder  the  contract,  or  no  payment  at  all, 
I  cr  or  lo  the  estate  of  a  deisuKereven  if 
defaull  if  or  the  estate  of  the  <ielaufa«r  i.<i  a  uet 
I  dcr  tbe  contract 


contract,  estimated  in  aooordanoe  with 
section  ni.E.2.  of  this  ^>pendix  A." 

&  The  current  exposure  of  the  netting 
contract  is  determined  by  summing  all 
positive  and  negative  mark-to-nuiket  values 
of  the  individual  contracts  included  in  tbe 
netting  contract.  If  the  net  sum  of  the  mark- 
to-market  values  is  positive,  then  the  current 
exposure  of  the  netting  contract  is  equal  to 
that  sum.  If  the  net  sum  of  the  mark-to- 
market  values  is  zero  or  negative,  then  the 
current  exposure  of  the  netting  contract  is 
zero.  The  Federal  Reserve  may  determine 
that  a  netting  contract  qualifies  for  risk-based 
capital  netting  treatment  even  though  certain 
individual  contracts  may  not  qualify.  In  such 
instances,  the  nonqualifying  contracts  should 
be  treated  as  individual  contracts  that  are  not 
subject  to  the  netting  contract. 

f.  In  the  event  a  netting  contract  covers 
contracts  that  are  normally  excluded  from  the 
risk-based  ratio  calculation — for  example, 
exchange  rate  contracts  with  an  original 
maturity  of  fourteen  calendar  days  or  less,  or 
instnmients  traded  on  exchanges  that  require 
daily  payment  of  variation  margin — an 
mstitution  may  elect  to  consistently  either 
include  or  exclude  all  mark-to-market  values 
of  such  contracts  when  determining  net 
current  exposure. 

g.  An  example  of  the  calculation  of  the 
credit  equivalent  amount  for  rate  contracts 
subject  to  a  qualifying  netting  contract  is 
contained  in  Attachment  V  of  this  appendix 
A. 


Attachment  IV — Credit  Conversion  Facton 
for  Off-Balance-Sheet  Items  for  Bank 
Holding  Companies 


Credit  Cbnversjon  f(H-  Interest  Rate  and 
Exchange  Rate  Contracts 

1.  The  credit  equivalent  amount  of  a  rate 
contract  is  the  sum  of  the  current  credit 
exposure  of  the  contract  and  an  estimate  of 
potential  future  increases  in  credit  exposure. 
The  current  exposure  is  the  positive  marl^-to- 
market  value  of  the  contract  (or  zero  if  the 
mark-to-market  value  is  zero  or  negative).  For 
rate  contracts  that  are  subject  to  a  qualifying 
bilateral  netting  contract  the  current 
exposure  is  the  net  sum  of  the  positive  and 
negative  mark-to-market  values  of  the 
contracts  included  in  the  netting  contract  (or 
zero  if  the  net  sum  of  the  mark-to-market 
values  is  zero  or  negative).  The  potential 
future  exposure  is  calculated  hy  multiplying 
the  effective  notional  amount  of  a  contract  by 
one  of  the  following  credit  conversion 
factors,  as  appropriate: 


''For  purposes  of  calculating  potential  future 
credit  exposure  to  a  netting  counterparty  for  foreign 
exchange  contracts  and  other  similar  coMracts  in 
which  notional  principal  is  equivalent  to  ca^h 
flows,  total  notional  principal  is  defined  as  the  tmi 
receipts  Ulling  due  on  each  value  date  in  each 
currency.  The  reason  for  this  is  that  offsetting 
contracts  in  the  same  currency  maturing  on  'he 
sam<>  date  will  have  lower  potential  fiitiue  evpo<,an> 
as  well  d.s  lower  current  cxpa<!vre. 


I 
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Remaining  mskirily 


Ona  year  or  lesa  . 
Over  one  year 


con- 
iracti 

cenO 


g]^  2.  No  potential  future  exposiue  is 

change    calculated  tor  single  cmrency  fafciwjt  rate 
rate       swaps  in  which  payiMitta  an  aadebuarf 
upon  two  Boating  indicaa.  diat  is.  ao  called 
floating/fkatiag  or  basis  swaps.  The  oaA 
exfMssura  on  these  coottacts  is  srahialid 
solely  on  tha  basis  of  thair  mark-to-aarket 
value.  Exchange  rate  contracts  with  an 
original  maturity  of  fourteen  days  or  less  are 
5|0    excluded.  Instruments  traded  on  exchanges 
that  require  daily  payment  of  variatioB 
margin  are  aiao  excluded. 

ATTACHMENT  V.~CALCULATI0N  OF  CREDIT  EOWVALEMT  AMOUWTS  FOR  INTEREST  RATE  AND  EXCHANGE  RATE-RBATH) 

Transactions  for  Bank  Holwmg  Companies 


Potential  axpostra 

♦ 

Cur  ent  expo- 
sure 

- 

Ommmf^ 

Type  of  oontract  (renwincng  maturity) 

Notional  prin- 
cipal (dollars) 

Conversion 
Factor 

Imttmmmt 

PotantJal  ear 
posure  (dot- 
lew) 

Mark-to-mar- 
ket value 

Currant  ex- 

pome  (dok 

tan) 

(2)  l20HlaytonMvdfBrBign<n(Rriange 

(3)  3^ear  aingl»«wrency  fxecyHoetfng  intar- 
eil  leie  swap 

(4)  yfmr  sing»»«urfancr  fiaecraoaKng  inter- 
est-fate swap  

(5)  ^yaarcrea^ctarenqr  doatingnioaling  n- 

5,000.000 
6.000.000 

10.000.000 

10.000,000 

20,000,000 

sn 

J00& 
.005 
.05 

saooo 

60.000 

sajooo 

50.000 
1.000.000 

tOO.000 
-120.000 

200,000 

-250.000 

-1.300,000 

loaooo 

0 
200.000 

e 

0 

tSOjOOO 

60.000 

2504K» 
50.000 

t.OQO.OOO 

TotaJ  .  ._    _ 

UIOW) 

t.5KM)0Q 

If  cootracts  (l)  through  (S)  above  are 
subject  to  a  queKfyfog  bilaneral  netting 
contract,  tfasa  the  following  applies: 


(1) 
(2) 
(3) 
(4) 
(5) 


Total 


Polaniialfct- 
kJ>»a>9oauRa 
0^00)  above) 


50.060 
60,000 
50.000 
50.000 
1,006,000 


1^10,000 


Netcurrer* 
expoaure^ 


The  total  of  the  maik-to^naitiat  vakm  »em  above  is  -1,370.000.  Since  iNs  is  a  oesabva  amount,  the  netcunent 


lent  amount 


1j?tO.06O 


iszara 


By  wder  of  tbe  Board  of  Governors  of  tkc 
Federal  Reserve  System.  December  l,  1994. 
Wiliian  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  94-30040  Filed  12-&-94: 8:45  ami 
Ba.uNa  Goec  saia-ai-F 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administratiofi 
14CFRPart39 

[Docket  No.  93-ANE-39;  Amendmant3»- 
9066;  AD  94-23-04] 

Airworthiness  Directives;  Garrett 
Turbine  Engine  Cotnpany  ATF3  Series 
TurtMfan  Engfnes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  tAD), 
applicable  to  CJarrett  Turbine  Engine 
Company  ATF3  series  turbofan  engines, 
that  requires  a  one-time  inspection  for 


cracks  of  the  curvic  and  bore  area  of  the 
high  pressure  turbine  (HPT)  rotor 
assembly  disk,  and  replaceBient,  if 
necessary,  with  a  s«vicaable  disk.  This 
amendment  is  prompted  by  several 
reports  of  cracks  discovered  during 
routine  inspections  of  HPT  rotor 
assembly  disks.  The  actions  specified  by 
this  AO  are  intended  to  prevent  an 
uncontained  failure  of  the  HPT  rotor      * 
assembly  disk. 

DATES:  Effective  on  February  6, 1995. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Directoi 
of  the  Federal  Register  as  of  February  6, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AlUedSignal  Propulsion  Engines, 
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Aviation  Services  Division,  Data     - 
Distribution.  Dept.  64-3/2102-lM.  P.O. 
Box  29003.  Pboenix.  AZ  8S03S-g003. 
•This  informatian  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  New  England  Region.  Office  of 
the  Assistant  Chief  Counsel.  12  New 
England  Executive  Paik,  Burlington. 
MA;  or  at  the  OfEloe  of  the  Fedcnral 
Register.  800  North  Capitol  Street.  NW., 
suite  700.  Washington,  DC. 
FOR  niRTHER  MPOfMATlON  CONTACT: 
Joseph  Costa.  Aerospace  Engineer.  Los 
Angeles  Aircraft  Certification  Office, 
FAA.  Transport  Airplane  Directorate. 
3229  East  Spring  Street.  Long  Beach,  CA 
90806-2425;  telephone  (310)  988-5246; 
fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Garrett  Turbine 
Engine  Company  Model  ATF3-6  and 
-6A  tuibofan  engines  was  published  in 
the  Federal  Bagtaler  on  February  11, 
1994  (59  FR  6603).  That  acti<m  proposed 
to  reqiiiie  a  ime-thne  inroection  for 
cracks  of  the  curvic  and  bore  area  of 
high  pressure  turbine  (HPT)  rotor 
asseinbly  disks  listed  by  serial  number 
in  Table  1  of  Allied-Signal  Aerospace 
Company.  Garrett  Engine  Division,  Alert 
Service  Bulletin  (ASB)  No.  ATF3-A72- 
6184,  Revision  1,  dated  January  11. 
1993. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  Federal  Aviation 
Administration's  (FAA)  detennination 
of  the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

There  are  approximately  75  Garrett 
Turbine  Engine  Company  Model  ATF3- 
6  and  -8 A  turbofan  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  2  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  220  work  hours  per 
engine  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
^gures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$24,200. 


The  regi  ilations  adopted  herein  will 
not  have  a  ibstantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  g  tvemment  and  the  States,  or 
on  the  dis  ribution  of  power  and 
responsibflities  among  the  various 
levels  of  gpvemment.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  detemiined  that  this  final  rule  does 
not  have  aiifficient  federalism 
implicatia  as  to  warrant  the  preparation 
of  a  Feder  dism  Assessment. 

For  the :  easons  discussed  above.  I 
certify  tha :  this  action  (1)  is  not  a 
"significamt  regulatory  action"  under 
ExecutivelOrder  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulator}  Policies  and  Procedures  (44 
FR  11034 ^February  26. 1979);  and  (3) 
will  not  hive  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantia  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prep^d  for  this  action  and  it  is 
containediin  the  Rules  E>ocket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  captic^  ADDRESSES. 

List  of  Sui)ects  in  14  CFR  Part  39 

Air  Trax  sportation,  Aircraft,  Aviation 
safety,  Inc  arporation  by  reference, 
Safety. 

Adoption  sf  the  Amendment 

Accord!  ngly,  pursuant  to  the 
authority  lelegated  to  me  by  the 
Administi  ator,  the  Federal  Aviation 
Administgition  amends  part  39  of  the 
Federal  Atiation  Regulations  (14  CFR 
part  39)  ai  follows: 

PART  39-  -AIRWORTHINESS 
DIRECTIV  ES 

1.  The  ajthority  citation  for  part  39 
continuesjto  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Mnended] 

2.  Sectii  tn  39.13  is  amended  by 
adding  thi  <  following  new  airworthiness 
directive: 


94-23-4)4 
Comp 

93-; 


Garrett  Turbine  Engine 

ly:  Amendment  39-9066.  Docket 
39. 


•AME. 
Applicat  ility:  Garrett  Tuibine  Engine 
Company  If  odel  ATF3-6  and  -6A  turbofon 


Document  No 


AlHed-Signal  Aerospace  Company,  Garrett  Engine  Division,  438  No.  ATFa-A72-6184 
Total  Pages:  6. 


engines  equipped  with  liigh  pressure  turbine 
{VPT)  rotor  assonbly  disk.  Part  Number  (P/ 
N)  30017BS-1  and  -2,  listed  by  serial 
numbers  in  Table  1  of  Allied-Signal 
Aerospace  Company,  Garrett  Engine 
Division.  Alert  Service  Bulletin  (ASB)  No. 
ATF3-A72-6184,  Revision  1.  dated  January 
11, 1993.  These  engines  are  installed  on  but 
not  limited  to  Dassault  Aviation  Falcon  Jet 
Falcon  Series  G  (Falcon  20G/HU-25)  and 
Mystere-Falcon  200  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.   - 

To  prevent  an  uncontained  failure  of  the 
HPT  rotor  assembly  disk,  accomplish  the 
following: 

(a)  For  engines  with  1550  or  more  HPT 
rotor  assembly  disk  cycles  since  new  (CSN) 
on  the  effective  date  of  this  AD,  perform  a 
one-time  inspection  for  cracks  of  the  curvic 
and  bore  area  of  the  HPT  rotor  assembly  disk, 
and  replace  if  necessary,  with  a  serviceable 
disk,  in  accordance  with  Allied-Signal 
Aerospace  Company,  Garrett  Engine 
Division,  ASB  No.  ATF3-A72-6184, 
Revision  1,  dated  January  11, 1993,  within  50 
cycles  in  service  (QS)  after  the  effective  date 
of  this  AD. 

(b)  For  engines  with  less  than  1550  HPT 
rotor  assmnbly  disk  CSN  on  the  effective  date 
of  this  AD,  perform  a  one-time  ins{>ection  for 
cracks  of  the  curvic  and  bore  area  of  the  HPT 
rotor  assembly  disk,  and  replace  if  necessary, 
with  a  serviceable  disk,  in  accordance  with 
Allied-Signal  Aerospace  Company,  Ganett 
Engine  Division,  ASB  No.  ATF3-A72-6184. 
Revision  1,  dated  January  11, 1993,  within 
300  CIS  after  the  effective  date  of  this  AD,  or 
prior  to  accumulating  1600  CSN,  whichever 
occurs  first. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  L.os  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  L,08  Angeles 
Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspection,  and  replacement,  if 
necessary,  shall  be  done  in  accordance  with 
the  following  alert  service  bulletin: 


Pages 
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Revi- 
sion 


Date 


Jan.  11,1993. 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  AlliedSignal  Propulsion  Engines, 
Aviation  Services  Division,  Data  Distribution, 
Dept.  64-3/Z102-1M,  P.O.  Box  29003. 
Phoenix,  AZ  85038-9003.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  708, 
Washington,  DC 

(f)  This  amendment  becomes  effective  on 
February  6, 1995. 

Issued  in  Burlington,  Massachusetts,  on 
November  3, 1994. 

Jay  J.  Pardae. 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  94-28110  Filed  12-06-94;  8:45  am] 
BILUNG  CODE  4S1»-t3-P 


14  CFR  Part  39 

[Docket  No.  9&-ANE-ai;  Amendment  39- 
9072;  AO  94-23-00) 

Airworthiness  Directives;  Rofis-Royce, 
pic  Spey  Series  Turtiofan  Engines 

AGENCY;  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SltMMMRY:  This  amendment  supersedes 
telegraphic  airworthiness  directive  (AD) 
T89-02-52,  which  superseded 
Telegraphic  AD  T88-22-51  [AD), 
applicable  to  Rolls-Royce,  pic  (R-R) 
Spey  series  turbofan  engines. 
Telegraphic  AD  T8&-22-51  reduced 
cyclic  life  limits  for  seventh  stage  high 
pressure  compressor  (HFC)  disks  from 
40,000  total  part  cycles  in  service  (TPC) 
lo  35,000  TPC  for  the  R-R  Spey  Model 
506-14  and  -14D  engines.  Telegraphic 
AD  T89-02-52  oirrently  requires 
repetitive  inspections  or  further  reduced 
cyclic  Ufa  limits  for  seventh  stage  HPC 
disks.  This  amendment  increases  the 
AD's  effectivity  to  include  additional 
R-R  Spey  engine  models,  eliminates  the 
option  for  repetitive  inspections,  and 
further  reduces  the  cyclic  life  limits. 
This  amendment  is  prompted  by  further 
investigation  into  disk  bore  crackirg 
that  was  caused  by  corrosion.  The 
actions  specifled  by  this  AD  are 
intended  to  prevent  a  seventh  stage  HPC 
disk  burst  due  to  cracking  attributed  to 
corrosion,  which  may  result  in  an 
uncontained  engine  failure. 
DATES:  Effective  January  6, 1995. 

The  incorpraration  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  6, 
1995. 


ADDRESSES:  The  service  infiannation 
referenced  in  this  AD  may  be  obtained 
from  Service  Manager.  Spey  engines, 
Rolls-Royce,  pic,  East  Kilbride,  Glasgow 
074  4PY,  ScoUand.  This  inftmnatioo 
may  be  examined  at  the  Fed«al 
Aviation  Administration  (FAA),  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park,  Burlington.  MA  01803- 
5299;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Fisher,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlmgton,  MA  01803- 
5299;  telephone  (617)  23»-7149,  fax 
(617)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA).  which  is  the 
airworthiness  authority  of  the  United 
Kingdom,  notified  the  Federal  Aviation 
Administration  (FAA)  that  an  unsafe 
condition  may  exist  on  Rolls-Royce,  pk 
(R-R)  Spey  series  turbofan  engines.  The 
CAA  advised  that  they  received  a  report 
of  a  three-inch  crack  extending  radially 
outward  from  the  bore  on  a  seventh 
stage  high  pressure  compressor  (HPQ 
disk  installed  in  a  R-R  Spey  Model  506- 
14D  engine.  The  crack  originated  from 
a  corrosion  pit  that  apparently  had  been 
present  at  the  disk's  entry  into  service. 
Investigation  indicated  that  failure  of 
the  engine  due  to  disk  burst  was 
imminent.  That  condition,  if  not 
corrected,  could  result  in  a  seventh 
stage  HPC  disk  burst  due  to  cracking 
attributed  to  corrosion,  which  may 
result  in  an  uncontained  engine  failure. 
This  engine  model  is  manufactured  in 
the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
revievired  all  available  information,  and 
determined  that  airworthiness  directive 
(AD)  action  is  necessary  for  products  of 
this  type  design  that  are  certificated  for 
operation  in  the  United  States. 

On  October  20, 1988.  the  FAA  issued 
Telegraphic  AD  T88-22-51.  which 
reduced  cyclic  Ufe  limits  for  seventh 
stage  HPC  disks  from  40,000  total  part 
cycles  in  service  (TPC)  to  35,000  TPC 
for  the  R-R  Spey  Model  506-14  and 
-14D  engines.  On  January  26, 1989.  the 
FAA  issued  Telegraphic  AD  T89-02-52. 
which  supersedes  Telegraphic  AD  TSS- 
22-5 1>  and  currently  requires  repetitive 


inspections  or  further  reduced  cyclic 
life  limits  for  seventh  stage  HPC  disks. 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  by  superseding  Telegraohic  AD 
T89-02-52  was  published  in  the 
Federal  Register  on  January  11,  1994 
(59  FR  1500).  That  action  proposed  to 
increase  the  AD's  effectivity  to  include 
additional  R-R  Spey  engine  mod«ls, 
eliminate  the  option  for  repetitive 
inspections  of  seventh  stage  HPC  disks, 
further  reduce  the  cyclic  life  Umits,  and 
require  removing  from  service  tfisks  that 
exceed  the  revised  cyclic  lib  limits 
following  the  schedule  established  in 
this  AD. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comment  received. 

The  commeuter  concurs  with  the  rule 
as  proposed. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  173  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  this  AD,  and  that  i^  will 
not  take-any  additional  work  hours  per 
engine  to  accomplish  the  reqiiired 
actions.  Replacement  parts,  prorated  Ra- 
the reduced  hfe,  will  cost  approximately 
$1,718  per  engine.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$297,214. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  en  the  relationship  betvreea  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  am<rag  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  tmder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule'*  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3^ 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Pait  39 

Air  Transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safiety. 

Adoption  of  the  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  SO—AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423: 49  U.S.C.  106(g):  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-23-09    RoUs-Royce,  pic:  Amendment 

39-9072.  Docket  93-ANE-31. 

Supersedes  Telegraphic  AD  T69-02-52. 

dated  Jaouaiy  26, 1989. 
Applicability.  Rolls-Royce,  pic  (R-R)  Spey 
506-14  series,  511-14  series,  and  555-15 
series  tuitofon  engines  installed  on  Imt  not 
limited  to  British  Aerospace  BAC  1-11  and 
Fokker  F28  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  seventh  stage  high  pressure 
compressor  (HPC)  disk  burst  due  to  cracking 
attributed  to  corrosion,  which  may  result  in 
an  uncontained  engine  failure,  accomplish 
the  following: 

(a)  For  seventh  stage  HPC  disks  that  on  the 
effective  date  of  this  airworthiness  directive 
(AD)  exceed  the  revised  cyclic  life  limits 
described  in  R-R  Mandatory  Service  Bulletin 
(SB)  Sp72-1034,  Revision  1.  dated  May  1990. 
remove  from  service  and  replace  with  a 
serviceable  part  within  60  days  after  the 
effective  date  of  this  AD. 

(b)  For  seventh  stage  HPC  disks  that  on  the 
effective  date  of  this  AD  do  not  exceed  the 
revised  cyclic  life  limits  described  in  R-R 
Mandatory  SB  Sp72-lt)34,  Revision  1,  dated 
May  4. 1990,  remove  from  service  and 
replace  with  a  serviceable  part:  either  prior 
to  exceeding  the  revised  cyclic  life  limits,  or 
within  60  days  after  the  e^ctive  date  of  this 
AD,  whichever  occurs  later. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certiflcation  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Engine  Certification  Office. 
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Specia]|  flight  permits  may  be  issued  in 
sections  21.197  and  21.199 
Aviation  Regulations  (14  CFR 
.199)  to  operate  the  aircraft  to 
wMere  the  requirements  of  this  AD 
m  plished. 
act  ons  required  by  this  AD  shall 
a<  cordance  with  the  following 
lulletin: 


(d) 
accordance 
of  the  Federa 
21.197  and 
a  location 
canbeaccoi 

(e)The 
be  done  in 
R-R  serviee 
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1034. 
Total 
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Revi- 
sion 


Date 


May  1990. 


This  incorpKTation  by  reference  was 
approved  by'the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Service  Manager,  Spey  engines,  Rolls- 
Royce,  pic.  Bast  Kilbride,  Glasgow  G74  4PY, 
Scotland.  Co4>ies  may  be  inspected  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Cnef  Counsel.  12  New  England 
Executive  Ptrk,  Burlington,  MA:  or  at  the 
Office  of  theiFederal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

(f)  This  an  endment  becomes  effective  on 
January  6,  li  95. 

Issued  in  I  iurlington,  Massachusetts,  on 
November  9  1994. 

James  C  Jones, 

Acting  Mane  ger.  Engine  and  Propeller 
Directorate,  Mrcraft  Certification  Service. 
(FR  Doc  94-  28378  Filed  12-06-94;  8:45  am] 

BILLING  CODE  4aiO-13-P 


14  CFR  Pat  39 

[Docket  No.  92-NM-217-AD;  Amendment 
39-9060;  A(  94-24-07] 

Airworthiness  Directives;  Airbus  Model 
A320  Serias  Airplanes 

AGENCY:  F(  deral  Aviation 
Administri  ition,  DOT. 
action:  Fii  al  rule. 


SUMMARY: '  ["his  amendment  adopts  a 
new  airwo:  ihiness  directive  (AD), 
applicable  tto  certain  Airbus  Model 
A320  serie  s  airplanes,  that  requires 
modiflcatii  in  of  the  brake  steering 
control  un  t  (BSCU).  This  amendment  is 
prompted  fcy  reports  that  the  BSCU  on 
these  airplanes  allowed  a  go-degree 
rotation  ofjthe  nose  gear  after  landing, 
which  restjlted  in  significant  damage  to 
the  wheels.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
nose  gear  ttres  and  wheels  and  the  loss 
of  directio  lal  control  of  the  airplane 
while  it  is  on  the  groimd. 
DATES:  Eff  ictive  on  January  6. 1995. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  6, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  ^ond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone   ■ 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  series  airplanes  was 
published  in  the  Federal  Register  on 
April  16, 1993  (58  FR  19787).  That 
action  proposed  to  require  modification 
of  the  brake  steering  control  unit  (BSCU) 
for  certain  airplanes  equipped  with  twin 
wheel  main  landing  eears  (MLG). 

Interested  persons  nave  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Both  commenters  support  the 
proposed  nde. 

Since  the  issuance  of  the  proposed 
nde.  Airbus  issued  Service  Bulletin 
A3  20-3  2-1 100,  Revision  1,  dated 
November  9, 1993,  which  describes 
procedures  for  modification  of  the 
BSCU  on  certain  Model  A3  20  series 
airplanes  equipped  with  bogie  MLG's. 
The  modification  involves  upgrading 
the  currently  installed  standejf!  3  BSCU 
fimctional  software  to  a  new  standard 
3.1  BSCU,  which  includes 
reprogramming  of  certain  software  for 
each  system  of  the  BSCU. 
Accomplishment  of  the  modification 
will  allow  activation  of  the  nose  wheel 
steering  at  main  gear  touchdown,  and 
authorization  of  rudder  pedal  action 
that  would  allow  progressive  amplitude 
authority  from  130  to  40  knots.  The 
Direction  Generale  de  I'Aviation  Civile 
(EKiAC),  which  is  the  airworthiness 
authority  for  France,  classified  this 
service  bulletin  as  mandatory  and 
issued  French  Airworthiness  Directive 
92-117-025(B)Rl,  dated  August  18, 
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1993,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

The  FAA  finds  that  Model  A320 
series  airplanes  equipped  with  bogie 
MLG's  are  subject  to  the  same  unsafe 
condition  that  is  addressed  by  this  rule. 
In  light  of  this,  the  FAA  has  revised  the 
applicability  of  the  final  rule  to  include 
these  airplanes.  However,  there 
currently  are  no  Model  A320  series 
airplanes  equipped  with  bogie  MLG's  on 
the  U.S.  Register;  therefore,  no 
additional  U.S.  airplanes  are  affected 
directly  by  this  AD  action.  The  FAA 
considers  that  the  revision  to  the 
applicability  of  the  rule  is  necessary  in 
order  to  ensiu^  that  the  imsafe 
condition  is  addressed  in  the  event  that 
these  specific  airplanes  are  imported 
and  placed  on  the  U.S.  Register  in  the 
future. 

In  addition,  the  FAA  has  revised 
paragraph  (a)  of  the  final  rule  to  cite  the 
appropriate  service  information  for 
modification  of  the  BSCU  on  airplanes 
equipped  with  bogie  MLG's. 

Since  the  issuance  of  the  proposed 
rule.  Airbus  also  has  issued  Service 
Bulletin  A3  20-3  2-1 094,  Revision  3, 
dated  June  24, 1993.  Revision  3  of  the 
service  bulletin  is  essentially  identical 
to  Revision  2  (which  was  cited  in  the 
proposal  as  the  appropriate  sovuce  of 
service  information),  but  revises  the 
effectivity  listing  to  include  one 
additional  airplane.  The  FAA  has 
determined  that  this  additional  airplane 
is  operated  currently  by  a  non-U.S. 
operator  under  foreign  registry; 
therefore,  this  airplane  is  not  affected 
directiy  by  this  AD  action.  The  FAA  has 
revised  paragraph  (a)  of  the  final  rule  to 
cite  Revision  3  of  the  service  bulletin  as 
an  additional  source  of  service 
information  for  accomplishment  of  the 
required  modification. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  U.S.  operator  nor  increase  the 
scope  of  the  AD. 

Tne  FAA  estimates  that  52  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 


the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  supphed  by  the 
vendor  at  no  cost  to  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$2,860,  or  $55  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futme  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Service  bulletin,  reference  and  date 


•    Authority:49U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-24-07    Airbus  Industrie:  Amendment 
39-9080.  Docket  92-NM-217-AD. 

Applicability:  Model  A320  series  airplanes 
equipped  v/ith  twin  wheel  main  landing 
gears  (MLG)  on  which  Airbus  Industrie 
Service  Bulletin  A320-32-1094  or  Airbus 
Industrie  Modification  22990  has  not  been 
accomplished;  and  Model  A320  series 
airplanes  equipped  with  bogie  MLG's  on 
which  Airbus  Industrie  Service  Bulletin 
.  A320-32-1100  or  Airbus  Industrie 
Modification  23106  has  not  been 
accomplished:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  nose  gear  tires  and 
wheels  and  the  loss  of  directional  control, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  brake  steering  control 
unit  (BSCU)  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A320-32-1094. 
Revision  2,  dated  November  25, 1992;  or 
Revision  3,  dated  June  24. 1993  (for  airplanes 
equipped  with  twin  wheel  MLG's);  or  in 
accordance  with  Airbus  Industrie  Ser\'ice 
Bulletin  A32O-32-1100,  Revision  1,  dated 
November  9, 1993  (for  airplanes  equipped 
with  bogie  MLG's);  as  applicable. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides,  an  acceptable  level  of  safiety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  }x  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  the  following  Airbus 
Industrie  service  bulletins,  as  applicable, 
which  contain  the  following  list  of  effective 
pages: 


A32O-32-1094,  Revision  2,  November  25, 1992 


Page  no. 


1.7. 
2-6. 
8-11 


Revision 

level  shown 

on  page 

2  

1  

Original 


Date  shown  on 
page 


Nov.  25,  1992. 
May  26,  19S2. 
Mar.  25, 1992. 
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Service  bulletin,  reference  am 


date 


Page  no. 


Revision 

level  shown 

on  page 

3  

1 

2  „......„. 

Original 

Original 

1  


Date  shown  on 
page 


A320-32-1094.  Revision  3.  June  24, 1993 


A32O-32-1100.  Revision  1,  November  9, 1993 


1.3.6 
2.4,5 

7 

8-11  .. 
1.3-7 
2 


June  24,  1993. 
May  26. 1992. 
Nov.  25, 1992. 
Mar.  25,  1992. 
June  18,  1993. 
Nov.  9, 1993. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CPR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at  the 
OfTice  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

(e)  This  amendment  becomes  effective  on 
January  6. 1995. 

Issued  in  Renton.  Washington,  on 
November  21, 1994. 

Dairell  M.  Pedenon. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  94-29163  Filed  12-6-94;  8:45  ami 
BIUJNO  CODE  4>1»-1»-U 


14CFRPart39 

[Docket  No.  94-NM-23-AD;  Amendment 
39-«083:  AD  94-24-10] 

Ainworthiness  Directives;  Saab  Model 
SAAB  SF340A  and  SAAB  340B 
Airplanes  Equipped  With  Flight 
Equipment  and  Engineering  Limited 
Model  121  Series  Seats 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
SF340A  and  SAAB  340B  airplanes,  that 
requires  repetitive  inspections  to  detect 
cracking  of  the  tray  stop  spindle  and 
backrest  spindle  bosses  on  the  inboard 
sections  of  certain  seats;  and 
replacement  of  the  inboard  sections,  if 
necessary.  This  amendment  also 
requires  repair  and  identification  of  the 
modification  plate,  which  would 
terminate  the  requirement  to  inspect 
repetitively.  Tliis  amendment  is 
proiupied  by  reports  of  fatigue  cracking 
in  the  vicinity  of  the  tray  stop  spindle 
and  backrest  spindle  bosses,  which 
could  lead  to  excessive  movement  and 
eventual  failure  of  the  backrest  on  these 
soats  during  aft  loading.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  backrest  on  these 


seats,  wh  ch  could  inhibit  emergency' 
egress. 

DATES:  Eflective  January  6. 1995, 

The  in<  orporation  by  reference  of 
certain  publications  listed  in  the 
regulatioas  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  January  6. 
1995.       ] 

ADDRESSB5:  The  service  informaticm 
referenced  in  this  AD  may  be  obtained 
from  Fli^t  Equipment  and  Engineering 
Limited. '  'echnical  Manager.  Nissen 
House,  Gi  ovebury  Road,  Leighton 
Buzzard,  Bedfordshire  LU7  8TB.  United 
Kingdom  This  information  may  be 
examines  at  the  Federal  Aviation 
Adminisl  ration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lini   Avenue.  SW..  Renton. 
Washingi  an;  or  at  the  Office  of  the 
Federal  F  Bgister.  800  North  Capitol 
Street.  N'  V..  suite  700.  Washington.  DC. 
FOR  FURT  <ER  INFORMATION  CONTACT: 
Mark  Qui  im.  Aerospace  Engineer. 
Standard  zation  Branch,  ANM-113. 
FAA.  Tra  nsport  Airplane  Directorate, 
1601  Lin  I  Avenue,  SW..  Renton. 
Washing  on  98055-4056;  telephone 
(206)  227  -2145;  fax  (206)  227-1320. 
SUPPLEMI  NTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  i  a  airworthiness  directive  (AD) 
that  is  ap  }licable  to  Saab  Model  SAAB 
SF340A  i  nd  SAAB  340B  airplanes, 
equippec  with  Flight  Equipment  and 
Engineer  ng  Limited  Model  121  series 
seats,  wa^  pubUshed  in  the  Federal 
Register  pn  May  3. 1994  (59  FR  22771). 
That  acti  )n  proposed  to  require 
repetitivi  i  inspections  to  detect  cracking 
of  the  tra  y  stop  spindle  and  backrest 
spindle  1  osses  on  the  inboard  sections 
of  certaii  seats;  and  replacement  of  the 
inboard  i  ections.  if  necessary.  It  also 
proposec  to  require  repair  and 
identiflci  ition  of  the  modification  plate, 
which  w  )uld  terminate  the  requirement 
to  inspe<  t  repetitively. 

Interes  ted  persons  nave  been  afforded 
an  oppoi  timity  to  participate  in  the 
making  (  f  this  amendment.  Due 
consider  ition  has  been  given  to  the 
single  cc  mment  received. 

The  c<  mmenter  has  no  objections  to 
the  prop  )sal.  but  questions  the  accuracy 
of  the  dt  icription  of  the  point  of  failure. 


as  described  in  the  preamble  to  the 
notice.  The  preamble  stated,  "Cracking 
in  this  area  may  weaken  the  machined 
component  that  attaches  the  backrest  of 
the  seats  to  the  main  spars  of  the 
airplane  and  may  lead  to  excessive 
movement  and  eventual  failure  of  the 
backrest  on  these  seats  during  aft 
loading"  (emphasis  added).  The 
commenter  implies  that  it  is  not 
accurate  to  state  that  the  failure  point  is 
where  the  seat  backrests  attach  to  the 
main  spar  of  the  airplane.  The  FAA  has 
reconsidered  its  previous  description 
and  concurs  that  clarification  is 
warranted.  The  FAA  finds  that  the 
following  wording  comprises  a  more 
accurate  description: 

Cracking  in  this  area  may  eventually 
weaken  the  seat  section  such  that  the 
spindles  attaching  the  table  and  seat  back  to 
the  seat  section  may  break  free  during  crash 
loads  or  normal  loads.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
backrest  of  these  seats,  vyhich  could  inhibit 
emergency  egress. 

This  clarification  of  the  description  of 
the  failure  scenario  in  no  way  alters  the 
basis  for  issuance  of  this  AD  or  the 
unsafe  condition  addressed  by  it. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  Under  these 
circumstances,  at  least  one  operator 
appears  to  have  incorrectly  assumed 
that  its  airplane  was  not  subject  to  an 
AD.  On  the  contrary,  all  airplanes 
identified  in  the  applicability  provision 
of  an  AD  are  legally  subject  to  the  AD. 
If  an  airplane  has  been  altered  or 
repaired  in  the  affected  area  in  such  a 
way  as  to  affect  compliance  with  the 
AD.  the  owner  or  operator  is  required  to 
obtain  FAA  approval  for  an  alternative 
method  of  compliance  with  the  AD,  in 
accordance  with  the  paragraph  of  each 
AD  that  provides  for  such  approvals.  A 
note  has  been  added  to  this  final  rule  to 
clarify  this  requirement 

The  FAA  has  recently  reviewed  tne 
figures  it  has  used  over  the  past  several 
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years  in  calculating  the  economic 
impact  of  AD  activity.  In  order  to 
account  for  various  inflationary  costs  in 
the  airline  industry,  the  FAA  has 
determined  that  it  is  necessa^  to 
increase  the  labor  rate  used  in  these 
calculations  from  $55  per  workhour  to 
$60  per  workhour.  The  economic 
impact  information  below  has  been 
revised  to  reflect  this  increase  in  the 
specified  hourly  labor  rate. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  73  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  2 
work  hours  per  seat  to  accompfish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  There 
are  usually  34  seats  per  airplane. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operator. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $297,840.  or  $4,080  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regvdations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 


Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 

.  adding  the  following  new  airworthiness 
directive: 

94-24-10    SAAB  Ainxaft  AB:  Amendment 
39-9083.  Docket  94-NM-23-AD. 
Applicability:  Model  SAAB  SF340A 
airplanes  having  serial  numbers  004  through 
159  inclusive,  and  Model  SAAB  340B 
airplanes  having  serial  numbers  160  through 
330  inclusive;  equipped  with  Flight 
Equipment  and  Engineering  Limited  (FEEL) 
Model  121  series  seats  listed  in  FEEL  Service 
Bulletin  25-20-1294,  Revision  1,  dated  May 
1993,  and  FEEL  Service  Bulletin  25-20-1287. 
Revision  3,  dated  March  1993;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  ad(&ess 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  backrest  on  these 
seats,  which  could  inhibit  emergency  egress, 
accomplish  the  following: 

(a)  Within  28  days  after  the  effective  date 
of  this  AD,  perform  a  detailed  visual 
inspection  to  detect  cracking  of  the  tray  stop 
spindle  and  backrest  spindle  bosses  of  the 
inboard  section  of  the  seat,  in  accordance 


with  FEEL  Service  Bulletin  25-20-1287. 
Revision  3.  dated  March  1993. 

(1)  If  no  cracking  is  found,  or  if  cracking 
is  found  that  does  not  penetrate  the  shear 
web,  repeat  the  inspection  of  that  seat 
thereafter  at  intervals  not  to  exceed  150  hours 
time-in-service  until  the  requirements  or 
paragraph  (b)  of  this  AD  are  accomplished. 

(2)  If  any  cracking  is  found  that  penetrates 
the  shear  web,  prior  to  further  flight,  replace 
the  inboard  section  (up  to  issue  12).  and 
identify  the  modification  plate  with  "25-20- 
1287A,"  in  accordance  with  the  service 
bulletin.  Thereafter,  repeat  the  inspection  at 
intervals  not  to  exceed  150  hours  time-in- 
service  until  the  requirements  of  paragraph 
(b)  of  the  AD  are  accomplished. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  repair  and  identify  the 
modification  plate  with  "25-20-1294,"  in 
accordance  with  FEEL  Service  Bulletin  25- 
20-1294,  Revision  1,  dated  May  1993. 
Accomplishment  of  the  actions  required  by 
this  paragraph  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspection  shall  be  done  in 
accordance  with  FEEL  Service  Bulletin  25- 
20-1287,  Revision  3,  dated  March  1993.  The 
repair  and  identification  shall  be  done  in 
accordance  with  FEEL  Service  Bulletin  25- 
20-1294.  Revision  1.  dated  May  1993,  which 
contains  the  follovring  list  of  efiisctive  pages: 


Page  No. 

Revision 

level 
shown  on 

page 

Date  shown 
on  page 

1-3, 19 

1  

Basic 

May  1993. 
Mar.  1993. 

4-18  

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Flight  Equipment  and  Engineering 
Limited,  Techiiical  Manager,  Nissen  House. 
Grovebur>'  Road,  Leighton  Buzzard, 
Bedfordshire  LU7  8TB,  United  Kingdom. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 
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(f)  This  amendment  becomes  effective  on 
January  6. 1995. 

bBued  in  Renton,  Washington,  on 
November  23, 1994. 
Oan«UM.PMlanon. 
Acting  Manogdr.  Transport  Airplane 
Dinctorata.  Aircraft  Certification  Service. 
IFRboc.  94-29437  Filed  12-6-94;  8:45  am] 
MUMQ  COOS  4ttO-13-4i 


14CFRPart39 

[Doctot  No.  94-NM-199-AD:  Amendment 
3»-«086:AD»4-2S-<n) 

AlrworthkiMS  Directives;  Jetstream 
Model  ATP  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
conunents. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Jetstream  Model 
ATP  airplanes.  This  action  requires 
inspections  to  detect  cracking  in  certain 
oil  coolers,  and  replacement  of  craciced 
coolers  with  serviceable  coolers.  The 
amendment  also  provides  for 
termination  of  the  inspections  by 
installing  certain  reworked  and  re- 
identified  oil  coolers.  This  amendment 
is  prompted  by  reports  of  cracking  in 
the  welded  seams  of  certain  oil  coolers. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  loss  of  engine  oil 
due  to  cracidng  in  the  oil  cooler,  which 
'  may  lead  to  a  forced  shutdown  of  the 
engine. 

DATES:  Effective  December  22, 1994. 
The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
22. 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  6, 1995. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
199-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtaiut^d  from  Jetstream 
Aircraft,  Inc..  P.O.  Box  16029.  Dulles 
International  Airport,  Washington,  DC. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
rOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 


Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  i  venue  SW..  Renton. 
Washingtoi  98055-4056;  telephone 
(206)  227-2  148;  fax  (206)  227-1320. 
SUPPLEMENI  ARY  INFORMATION:  The  Qvil 
Aviation  Ai  ithority  (CAA),  which  is  the 
airworthinc  ss  authority  for  the  United 
Kingdom,  r  icently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Jetstream  N^odel  ATP  airplanes.  The 
CAA  advis^  that  it  has  received  reports 
of  crackingin  the  welded  seams  of 
certain  engme  oil  coolers  that  are  cooled 
by  ram  air.  Investigation  revealed  that 
these  oil  copiers  were  welded 
incorrectly  during  the  manufactiuing 
process.  These  defective  welds  have 
been  isolate  d  to  oil  coolers 
manufactu]  Bd  by  Normalair-Garrett 
Limited  anc  having  part  nimibers  (P/N) 
8248C000,  B439C000,  and  8714C000. 
Such  cracking,  if  not  corrected,  could 
result  in  lols  of  engine  oil,  which  may 
lead  to  a  forced  shutdown  of  the  engine. 
Jetstream  has  issued  Service  Bulletin 
ATP-79-23.  dated  August  26, 1994, 
which  des(  ribes  procedures  for 
repetitive  (  etailed  visual  inspections  to 
detect  crac  ing  in  certain  engine  oil 
coolers  tha  are  cooled  by  ram  air.  This 
service  bul  etin  also  describes 
procedures  for  replacement  of  cracked 
oil  coolers  with  serviceable  oil  coolers. 
The  CAA  classified  this  service  bulletin 
as  mandatory  in  order  to  assure  the 
continued  Airworthiness  of  these 
airplanes  is  the  United  Kingdom. 

JetstreanJ  has  also  issued  Service 
BuUeUn  A'|'P-79-24-10360A,  dated 
September(4, 1994,  which  describes 
procedures  for  rework  and  re- 
identificati  on  of  oil  coolers  having  P/N's 
8248C000. 8439CO0O,  and  8714C000. 
that  are  m«  nufactured  by  Normalair- 
Garrett  Lin  ited. 

This  airalane  model  is  manufactured 
in  the  Unil  sd  Kingdom  and  is  type 
certificatee  for  operation  in  the  United 
States  und  jr  the  provisions  of  section 
21.29  of  th  3  Federal  Aviation 
Regulation  s  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  ibove.  Thi  FAA  has 
examined  be  findings  of  the  CAA, 
reviewed  i  11  available  information,  and 
determine  1  that  AD  action  is  necessary 
for  produc  s  of  this  type  design  that  are 
certificate!    for  operation  in  the  United 
States. 

Since  ai  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  o!  i  other  airplanes  of  the  same 
type  desig  i  registered  in  the  United 
States,  thii   AD  is  being  issued  to 


prevent  loss  of  engine  oil  that  may  lead 
to  a  forced  shutdown  of  the  engine.  This 
AD  requires  repetitive  detailed  visual 
inspections^to  detect  cracking  in  oil 
coolers  having  P/N  8248C0OO, 
8439C000,  or  8714C000.  and 
replacement  of  cracked  oil  coolers  with 
serviceable  oil  coolers.  Installation  of  oil 
coolers  that  have  been  reworked  and  re- 
identified  terminates  the  requirement 
for  repetitive  detailed  visual 
inspections.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transjrart  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicabiUty  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicabihty  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  final  rule  to  clarify 
this  requirement. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  cffmment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  diey  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 


Comments  are  spedficaUy  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  Tvle  that  m^t  suggest  a  need  to 
modify  the  rale.  All  conunents 
submitted  will  be  arvailable.  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  eadi  FAA-public  contact 
concerned  wid»  the  substance  of  this  AD 
will  be  filed  m  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  94-NM-199-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

The  rsguIaticHis  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relaticmship  between  the 
national  government  and  the  States,  or 
on  th9  distribution  of  power  and 
respunsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rul/e  does 
rot  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12886.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034,  February  26, 1979).  if  it  is 
de'ermined  that  this  emei^ncy 
regulation  otherwise  would  be 
sigiiificant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39-AIRWORTHINESS 
DIRECTTVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(e);  and  14  CFR 
11.89. 

§38.13    [Amendetq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-25-02    JetstiwB  Aiicnft  Limitad 
(Formnly  Britiali  Aenapace 
Conuaercial  Ainxaft  Uaitad): 
Amendment  39-9086.  Docket  94-NM- 
199-AD. 

Applicability:  Model  ATP  airplanes  havmg 
constructor's  numbers  2002  through  2063, 
inclusive;  and  equipped  with  Normalair- 
Garrett  Limited  oil  coolers  having  part 
number  8248C000,  8439O00O.  or  8714CD00: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  tequirementt  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performanca  of  the 
requirements  of  this  AD  is  afflBcted.  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  adihess 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  (Revent  Ion  of  engine  oil  that  may  lead 
to  a  forced  shutdown  of  the  engine, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  2.000  total 
landings  on  the  engine  oil  cooler  that  is 
cooled  by  ram  air  on  the  left  and  right  engine, 
or  within  50  hours  time- in-service  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  detailed  visual  inspection  to 
detect  cracking  in  tlw  oil  cooler,  in 
accordance  with  British  Aerospace  Service 
Bulletin  ATP-79-23,  dated  August  26, 1994. 

(1 )  If  no  cracking  is  detected,  repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  75  hours  time-in-service. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  replace  the  oil  cooler  with  a 
serviceable  oil  cooler  having  either  part 
number  (P/N)  84390000-002  or  87140X10- 
002,  in  accordance  with  British  Aerospace 
Service  Bulletin  ATP-79-23,  dated  August 
26, 1994,  or  with  an  oil  cooler  than  has  been 
reworked  and  re-identified  in  accordance 
with  British  Aerospace  Service  Bulletin 
ATP-79-24-10360A,  dated  September  4, 
1994. 

(b)  Installation  of  an  oil  cooler  that  has 
been  reworiced  and  re-identified  as  either  P/ 


N  8714C00O-002  or  84390000-002.  in 

accordance  with  British  Aerospace  Servioe 
Bulletin  ATP-79-24-103e0A,  dated 
September  4, 1994,  constitutes  terminatiog 
action  for  the  inspection  raquiienients  of  tKit 
AD. 

Note  2:  Reworked  oil  oooten  have  an 
initial  life  limit  of  9,000  Un/tii^g,  This  life 
limit  and  any  cluinges  to  it  ai«  specified  in 
the  Limitations  Section  in  Chapter  S  of  the 
ATP  Maintenance  ManuaL 

(c)  An  alternative  method  of  compliance  or 
adjusunent  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  F.AA, 
Transport  Airplane  Directorate.  Operatora 
shall  submit  their  raquatts  through  an 
appropriate  FAA  Principal  Maintenaace 
Inspector,  who  may  add  oommenu  and  then 
send  it  to  tlve  Manager.  Staudardization 
Branch.  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Brandi, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  opecate  the  airplane  to 
a  location  where  the  requiremenu  of  this  AD 
can  be  accomplished. 

(e)  The  inspection  shall  be  done  in 
accordance  with  )etstream  Service  Bulletin 
ATP-79-23.  dated  August  26, 1994,  and  the 
rework  and  re-identification  shall  be  done  in 
accordance  with  Jetstream  Senrice  Bailetin 
ATP-79-24-10360A.  dated  September  4, 
1994.  This  incorporation  by  refiaraiiGe  wwi 
approved  by  the  Director  of  tha  Federal 
Register  in  accordance  with  5  U.S.C  S52(a) 
and  1  CFR  pert  51.  Copies  may  be  obtained 
frtim  Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington, 
DC.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  KVV..  suite  700.  Washington, 

(fi  This  amendment  becomes  effective  on 
December  22. 1994. 

Issued  in  Renton,  Washington,  on 
November  30,  1994. 
James  V.  Devany, 

Acting  Manager,  Transport  AirpUute 
Directorate.  Aircraft  CertificaUoa  Service. 
IFR  Doc.  94-29918  Filed  12-6-94;  8:45  am| 
BIUJNC  COOC  4«1«~U-U 
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action:  Final  rule;  request  for 
comments. 


f:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Model  747  series 
airplanes.  This  action  requires 
inspections  to  detect  cracking  of  the 
sumces  of  the  outbcKard  strut  spring 
beam,  and  r^lacement  of  cracked 
spring  beams.  It  also  requires  an 
inspection  to  detect  damage  to  the 
structure  that  is  adjacent  to  the  cracked 
spring  beam,  and  replacement  of  any 
cracked  parts.  This  amendment  is 
prompted  by  a  report  of  failure  of  a 
spring  beam  due  to  cracking  that  was 
propagated  by  fatigue.  The  actions 
specified  in  this  M)  are  intended  to 
prevent  failure  of  a  spring  beam,  which 
could  lead  to  loss  of  an  outboard  strut. 
DATES:  Efiiective  on  December  22, 1994. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
22. 1994. 

G>mments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  6, 1995. 
AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
207-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2776;  fax  (206) 
227-1181. 

SUPPLfMENTARY  INFORMATKM:  Recently, 
the  FAA  received  a  report  that  the 
spring  beam  on  a  Boeing  Model  747-200 
series  airplane  equipped  with  Pratt  & 
Whitney  (P&W)  Model  JT9D-70  engines 
was  severed  (failed)  forward  of  the  mid 
pivot  bolt  housing  at  the  outboard 
spring  beam  on  the  munber  4  outboard 
strut.  Investigation  revealed  that 
cracking  initiated  at  a  flaw  (porosity)  in 
the  material  of  the  spring  beam  and 
propagated  due  to  fotigue.  The  subject 
airplane  was  operated  as  a  freighter  and 


had  accumulated  15,809  total  flight 
cycles  onl  the  struts.  This  airplane  was 
originall^  delivered  with  P&W  Model 
fr9D-3  engines  and  struts,  but  was  later 
reconfigi^  with  P&W  Model  JT9D-70 
engines  a  id  struts. 

Spring  leams  are  used  in  place  of 
midspar  ittings  on  the  outboard  struts 
of  all  Mo  lei  747  series  airplanes,  except 
those  eqi  ipped  with  P&W  Model  JT9D- 
3  and  -7  mgines.  (The  P&W  Model 
)T9D-3  a  id  -7  engines  have  midspar 
fittings  a  the  outboard  strut.)  Airplanes 
equipped  with  P&W  Model  )T9D-70 
engines  have  spring  beams  Uiat  are 
made  of  litaniiun.  All  other  spring 
beams  are  made  of  steel,  which  analyses 
and  testspiave  shown  to  be  more 
resistant  ko  fatigue  cracking  than 
titanium  spring  beams. 

Fatiguf  cracking,  if  not  corrected, 
could  reSiIt  in  failure  of  a  spring  beam, 
which  cduld  lead  to  the  loss  of  an 
outboarq  strut. 

.The  FAA  has  reviewed  and  approved 
Boeing  Mert  Service  Bulletin  747- 
54A2171I  dated  October  31, 1994, 
which  dwcribes  procedures  for 
repetitive  detailed  visual  inspections  to 
detect  crocking  of  the  upper,  lower,  and 
side  surfilces  of  the  spring  beam,  and 
replacenient  of  cracked  spring  beams 
with  new  spring  beams. 

Since  fn  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  pn  other  airplanes  of  the  same 
type  despn,  this  AD  is  being  issued  to 
prevent  feilure  of  a  spring  beam  due  to 
fatigue  cracking,  which  could  lead  to 
the  loss  ^f  an  outboard  stmt.  This  AD 
requires  Repetitive  detailed  visual 
inspections  to  detect  cracking  of  the 
surfaces  pf  the  spring  beam  from  the 
root  of  the  clevis  lugs  to  the  forward 
journal,  4nd  replacement  of  cracked 
spring  beams  with  new  spring  beams, 
lliis  ADlalso  requires  an  additional 
detailed  visual  inspection  to  detect 
damage  of  the  adjacent  spring  beam  and 
all  support  fittings  of  the  affected  strut, 
and  repl  icement  of  any  cracked  parts 
with  ne%  r  parts.  The  actions  are  required 
to  be  ace  omplished  in  accordance  with 
the  alert  service  bulletin  described 
previousy. 

As  an  iltemative  to  the  repetitive 
detailed  visual  inspections,  this  AD  also 
provides  for  an  optional  terminating 
action,  which  entails  removing  the 
spring  b^am,  accomplishing  a 
fluorescent  dye  penetrant  inspection, 
and  accomplishing  a  zero-time  overhaul 
of  the  spring  beam,  in  accordance  with 
Section  64-00-01  of  the  Boeing 
Overhaul  Manual,  and  reinstalling  that 
spring  beam. 

As  a  result  of  recent  commimications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 


that,  in  general,  some  operators  may 
misxmderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
requirement. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
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statement  is  made:  "Comments  to 
Docket  Number  94-NM-207-AD."  The 
postcard  will  be  date  stamped- and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accord  mce  with  Executive  Oder  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  pro\'ided 
under  the  caption  ADDRESSES. 

List  (tf  Sab|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AiMhority:  49  U.S.C  A(^.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-25-01  BoeiBg:  Amendment  39-9085. 
Docket  94-NM-207-AD. 
Applicability:  Model  747  series  airplanes 
having  line  numbers  202  through  396 
inclusive,  equipped  with  Pratt  &  Whitney 
Model  )T9D-70  engines,  certificated  in  any 
category. 


Note  1:  This  AD  applies  to  ead>  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  vt^ether  it  has  been 
modified,  altered,  or  repaired  in  tiie  ana 
subject  to  the  requiremenU  of  this  AD.  For 
airplanes  that  have  been  modified,  altefed.  or 
repaired  so  that  the  perfannance  of  the 
requirements  of  this  AD  is  afibcted,  the 
owner/op)erator  must  use  the  authcnity 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  aecessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  op  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  Uiis  AD. 

Comp/ionce:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  a  spring  beam,  which 
could  lead  to  the  loss  of  an  outboard  strut, 
accomplish  the  following: 

(a)  Prior  to  the  accumulalioB  of  10,000  total 
flight  cycles  or  within  30  davs  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  detailed  visual  inspection  to 
detect  cracking  of  the  upper,  lower,  and  side 
surfaces  of  the  spring  beam  from  the  root  of 
the  clevis  lugs  to  the  forward  )oumaL  m 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2171.  dated  October  31. 
1994.  (Remove  the  gap  covers  and  feiring 
access  panels  to  perform  this  inspection.) 

Note  2:  The  am  of  inspection  is  illustrated 
in  Figure  3  of  the  service  bulletin. 

(1)  If  no  cracking  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  300  flight  cycles. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  accomplish  the  requirements  of 
paragraphs  (a){2)(i),  (aK2)(ii).  and  (a)(2)(iii)  of 
this  AD,  in  accordance  with  the  service 
bulletin. 

(i)  Replace  the  cracked  spring  beam  with 
a  new  spring  beam. 

(ii)  Perform  the  detailed  visual  inspection 
required  by  paragraph  (a)  of  this  AD  to  detect 
cracking  of  the  other  spring  beam  on  the 
affected  stmt  Also  perform  a  detailed  visual 
inspection  to  detect  damage  of  ail  spring 
beam  support  fittings  of  the  affected  strut 
Prior  to  further  flight,  replace  any  cracked  or 
damaged  parts  wiUi  new  parts. 

(iii)  Repeat  the  inspection  of  the  surfaces 
of  the  spring  bea.-n  required  by  paragraph  (a) 
of  this  AD  thereafter  at  intervals  not  to 
exceed  300  flight  cycles. 

(b)  Accomplishment  of  all  of  the  fbllowiag 
actions  in  accordance  with  Boeing  Overhaul 
Manual,  Section  54-00-01,  consUtutes 
terminating  action  for  ihe  requirements  of 
this  AD. 

(1)  Remove  the  spring  beam. 

(2)  Accomplish  a  fluorescent  dye  penetrant 
inspection. 

(3)  Zero-time  overhaul  the  spring  beam. 

(4)  Reinstall  that  spring  beam. 

(c)  An  alternative  met^xl  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 


Transport  Airplane  Diiectcnate.  Operators 
-shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 
Note  3:  Information  conceraii^  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  wrptene  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

(e)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  Boeing  Akrt 
Service  Bulletin  747-54.\217i,  dated  October 
31, 1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  AL-plane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Roister.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 

Uv... 

(f)  This  amendment  becomes  efiiective  on 
December  22. 1994. 

Issued  in  Renton,  Washington,  on 
November  30,  1994. 
James  V.  Devany,  Acting  Manager. 
Transport  Airplane  Directorate.  Ainxafl 
Certification  Service. 
[FR  Doc.  94-29919  Filed  12-6-94;  8:45  ami 
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21  CFR  Parts  864, 866, 868, 870, 872; 
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[Docket  No.  94M-026(q 

Medtcai  Devices;  Exemptions  From 
Premarket  Notificaten  for  Cert^n 
Classified  Devices 

AGENCY:  Food  and  Drug  Admiuistratioo. 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  exenipting  14.3 
generic  types  of  class  I  devfcas  from  the 
requirement  of  premarket  notiGcation, 
with  limitations.  For  the  exempted 
de\ices,  FDA  has  determined  that 
manufacturers'  submissions  of 
premarket  notifications  are  unnecess»ry 
for  the  protection  of  the  public  health 
and  that  the  agency's  review  of  such 
submissions  will  not  advance  its  public 
health  mission.  The  exemptions  allow 
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the  agency  to  make  better  use  of  its 
resources  and  thus  better  serve  the 
pubUc. 

DATES:  Effective  January  6, 1995. 
Beginning  on  January  B,  1995,  all  device 
manufiBCturers  who  have  510(k) 
submissions  pending  FDA  review  for 
devices  fidling  within  a  generic  category 
v«^ch  is  subject  to  this  rule,  will  receive 
a  letter  stating  that  the  device  is  exempt 
from  the  premarket  notification 
requirements  of  the  act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  2094  Gaither 
Rd.,  Rockville,  MD  20850,  301-594- 
4765  ext.  157. 

SUPPLBMENTARY  INFORMATION: 
I.  Background 

In  the  Federal  Register  of  July  21, 
1994  (59  FR  37378),  FDA  issued  a 
proposed  nile  to  exempt  164  generic 
types  of  class  I  devices  from  the 
requirement  of  premarket  notification, 
with  limitations.  Interested  persons 
were  given  until  October  19, 1994  to 
comment  on  the  proposed  rule. 

n.  Comments 

During  the  comment  period,  FDA 
received  comments  requesting  that 
various  devices  be  added  to  the  list  of 
devices  that  the  agency  was  proposing 
be  exempt  from  the  requirement  of 
premarket  notification.  The  agency  also 
received  comments  requesting  that 
existing  exemptions  from  the 
requirement  of  premarket  notification 
for  several  devices,  when  made  of 
certain  materials,  be  expanded  to 
include  all  devices  within  the 
classification,  regardless  of  material 
composition.  FDA  is  considering  these 
comments  and  will  address  them  in  a 
futiue  issue  of  the  Federal  Register. 

Several  comments  requested  that 
certain  devices  proposed  for  exemption 
from  premarket  notification  also  be 
exempted  from  the  requirements  of 
current  good  manufacturing  practices 
(CGMPs)  and  records  and  reports.  FDA 
has  decided  not  to  grant  these 
additional  exemptions  at  this  time. 
Pursuant  to  21  CFR  820.1(d),  any  person 
petitioning  for  an  exemption  from  any 
device  CGMP  requirement  is  required  to 
follow  the  procedures  set  forth  in  21 
CFR  10.30.  Accordingly,  the  devices 
listed  in  this  final  rule  as  exempt  fit)m 
premarket  notification  continue  to  be 
subject  to  applicable  CGMP 
requirements.  FDA  believes  that 
compliance  with  CGMP's  is  necessary  in 
order  to  ensure  adequate  protection  of 
the  public  health 


m.  Conclision 

Several  jcomments  questioned  the 
appropria  eness  of  the  proposed 
exemptioi  is  for  a  small  niunber  of  the 
devices.  lA-addition,  FDA  is 
reconside  ing  the  appropriateness  or 
scope  oft  le  proposed  exemptions  for 
several  devices  included  in  the 
rule.  Therefore,  FDA  is 
iction  on  the  following  16 
order  to  review  these 
commenti  and  to  reevaluate  whether 
certain  of  the  devices  should  be 
exempted  from  the  requirement  of 
premarke  notification. 

TABLE  1 


proposed 
deferring 
devices  ii 


CFR  sec- 
tion 


6622270 

8622310  . 
8622320. 

8622485  . 

8622720  ., 

8622800 
862.2920 

8642280. 

866.5570 

868.5620 
868.5675 
868.5700 
872.3740 
872.3810 
872.6100 
886.5850 


Device 


Thin-layef  chromatography  sys- 
tem for  clinical  use. 

Clinical  sample  concentrator. 

Beta  or  gamma  counter  for  clini- 
cal use. 

Electrophoresis  apparatus  for 
clinical  use. 

Plasma  oncometer  for  clinical 
use. 

Refractometer  for  clinical  use. 

Plasma  viscometer  for  clinical 
use. 

Cultured  animal  and  human 
cells. 

Lactoferrin  immunological  test 
system. 

Breathing  mouthpiece. 

Rebreathing  device. 

Nonpowered  oxygen  tent 

Retentive  and  splinting  pin. 

Root  canal  post. 

Anesttietic  wamier. 

Sunglasses  (nonprescription). 


FDA  w  11  address  these  devices  in  a 
future  iss  le  of  the  Federal  Register. 

FDA  re  :eived  no  adverse  comments 
on  148  of  the  devices  that  it  proposed 
be  exemp  ted  from  the  requirement  of 
premarke :  notification.  For  these  148 
devices,  I  DA  has  concluded  that 
manufact  arers'  submissions  of 
premarke :  notifications  are  uimecessary 
for  the  pr  )tection  of  the  public  health 
and  that  me  agency's  review  of  such 
submissiiins  will  not  advance  its  public 
health  mi  ssion.  Thus,  FDA  is  finalizing 
the  exem  >tions  for  these  148  devices 
from  prei  larket  notification  procedures. 

IV.  Envir  inmental  Impact    -"**' 

The  ag(  ncy  has  determined  under  21 
CFR  25.2  Ke)(2)  that  this  action  is  of  a 
tjrpe  that  does  not  individually  or 
cumulati'  ?ely  have  a  significant  eff'ect  on 
the  hums  n  environment.  Therefore, 
neither  a  i  environmental  assessment 
nor  an  er  vironmental  impact  statement 
is  require  d. 


V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  tmder  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regiilatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
enviroiunental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  ths  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  &e  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  final  rule  reduces 
a  regulatory  burden  by  exempting 
manufacturers  of  devices  subject  to  the 
final  rule  from  the  requirements  of 
premarket  notification,  the  agency 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

List  of  Subjects 

21  CFR  Part  864 

Blood,  Medical  devices.  Packaging 
and  containers. 

21  CFR  Parts  868.  870,  872,  874.  876. 
878.  880.  882.  888.  and  890 

Medical  devices. 
21  CFR  Part  866 

Biologies,  Laboratories,  Medical 
devices. 

21  CFR  Part  686 

Medical  devices,  Ophthalmic  goods 
and  services. 

21  CFR  Part  892 

Medical  devices,  Radiation 
protection.  X-rays. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  864, 
866, 868, 870, 872.  874,  876,  878.  880, 
882,  886,  888,  890,  and  892  are 
amended  as  follows: 
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PART  864— HEMATOLOGY  AND 
PATHOLOGY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  864  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513.  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360.  360c.  360e,  360i, 
371). 

2.  Section  864.5350  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§864.5350    Microsedimentation  centrifuge. 

*  *        *        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

3.  Section  864.7660  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§864.7660    Leukocyte  alkaline 
phosphatase  test 

*  »        *        •        » 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

4.  Section  864.7675  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  864.7675    Leukocyte  peroxidase  test 

*  *        *        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

5.  Section  864.7900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§864.7900    Thromtx>plastin  generation 
test 

»        *        *        *        » 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

6.  Section  864.8500  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§864.8500    Lymphocyte  separation 
medium. 

»        *        »        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  866— IMMUNOLOGY  AND 
MICROBIOLOGY  DEVICES 

7.  The  authority  citation  for  21  CFR 
part  866  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.Q  351,  360,  360c,  360e,  360). 
371). 

8.  Section  866.5170  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§  866.51 70    Breast  milk  immunological  test 
system. 

•  •        •        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

9.  Section  866.5220  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§866.5220    Cohn  fraction  H  Immunological 
test  system. 

»        •        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

10.  Section  866.5230  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§866.5230    Colostrum  Immunological  test 
system. 

•  •        *        •        ♦ 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

11.  Section  866.5360  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.5360    Cohn  fraction  IV  Immunological 
test  system. 

•  *        •        *        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

12.  Section  866.5370  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.5370    Cohn  fraction  V  immunological 
test  system. 

•  •        •        *        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

13.  Section  866.5540  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§866.5540    Immunoglobulin  G  (Fd 
fragment  specific)  Immunological  test 
system. 

•  •        *        *        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

14.  Section  866.5700  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§866.5700    Whole  human  plasma  or  serum 
immunological  test  system. 

•  •        *        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 


PART  868— ANESTHESIOLOGY 
DEVICES 

15.  The  authority  citation  for  21  CFR 
part  868  continues  to  read  as  follows: 

Authority:  Sees.  501.  510, 513.  515, 520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  use.  351.  360,  360c,  360e,  3601. 
371). 

16.  Section  868.5340  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§888.5340    Nasal  oxygen  cannula. 

*  •        •        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procediues  in  subpart  E  of 
part  807  of  this  chapter. 

17.  Section  868.5350  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.5350    Nasal  oxygen  catheter. 

*  •        *        *        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. ' 

PART  870— CARDIOVASCULAR 
DEVICES 

18.  The  authority  citation  for  21  CFR 
part  870  continues  to  read  as  follows: 

Authority:  Sees.  501.  510.  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351.  360.  360c.  360e.  360i. 
371). 

19.  Section  870.1875  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§870.1875    Stethoscope. 

(a)  •   •   • 
■  (2)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 


PART  872— DENTAL  DEVICES 

20.  The  authority  citation  for  21  CFR 
part  872  continues  to  read  as  follows: 

Authority:  Sees.  501.  510,  513, 515, 520. 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  use.  351,  360,  360e,  360e.  360j, 
371). 

21.  Section  872.1500  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.1500    Gingival  fluid  measurer. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

22.  Section  872.1820  is  amended  by 
revising  paragraph  (b)  to  read  as  follows- 
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§872.1820   Danlii  X-ray  •xposure 
aligniMnt  device. 

•  *       *        •        • 

(b)  QassificaUon.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  tiuB  chapter. 

23.  Section  872.3100  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$872^100   Dental  amalgamator. 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

24.  Section  872.3130  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.3130   Preformed  anchor. 

•  •        •        *        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

25.  Section  872.3165  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.3185    Precision  attachment 

•  •        *        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  £  of 
part  807  of  this  chapter. 

26.  Section  872.3240  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.3240    Dental  bur. 

*  •        •        •         • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

27.  Section  872.3285  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.3285    Preformed  clasp. 

*  •        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

28.  Section  872.3330  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.3330    Preformed  crown. 

*  •        •        *        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

29.  Section  872.3350  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  872.3350    Gold  or  stainless  steel  cusp. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
-  notification  procedures  in  subpart  E  of 
jiart  807  of  this  chapter. 


30 

revising 


Secti)n 


§872.3360 


pa  ragra; 


87^.3360  is  amended  by 
ph  (b)  to  read  as  follows: 


Preformed  cusp. 


(b)  C/ass  fication.  Class  I.  The  device 
is  exempt   rom  the  premarket 
notificatioa  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

31.  Sectibn  872.3410  is  amended  by 
revising  pa  ragraph  (b)  to  read  as  follows: 

§  872.341 0    Ethylene  oxide  homopolymer 
and/or  cartipxymethylcellulose  sodium 
denture  adijesive. 


(b)  Clasi  fication.  Class  I.  The  device 


is  exempt 


rom  the  premarket 


§872.3450 
and/or 


is  exempt 


notificatio  i  procedures  in  subpart  E  of 
part  807  o:  this  chapter. 

32.  Sect  on  872.3450  is  amended  by 
revising  pi  ragraph  (b)  to  read  as  follows: 


Ethylene  oxide  homopolymer 
denture  adhesive. 


(b)  Clasi  {fication.  Class  I.  The  device 


irom  the  premarket 


notificatioti  procedures  in  subpart  E  of 
part  807  o  this  chapter. 

33.  Sect  on  872.3490  is  amended  by 
revising  p  ragraph  (b)  to  read  as  follows: 

§872.3490    Carttoxymethylceliulose 

sodium  ant^or  polyvinylmethylether  maleic 

acid  calclue>-sod)um  double  salt  denture 

adhesive. 

*        •       j  •         *        « 

(b)  Clasufication.  Class  I.  The  device 
is  exempt  pom  the  premarket 
notificatioti  procediues  in  subpart  E  of 
part  807  of  this  chapter. 

34.  Sect  on  872.3520  is  amended  by 
revising  p  iragraph  (b)  to  read  as  follows: 


§872.3520 


Clas  ification.  Class  I.  The  device 
rom  the  premarket 
procedures  in  subpart  E  of 
this  chapter. 

872.3530  is  amended  by 
pbragraph  (b)  to  read  as  follows: 


(b) 
is  exempt 
notificatic^ 
part  807 

35 
revising 


Seel  on 


§872.3530 


(b) 

is  exemptifri 
notificatijn 
part  807 

36 


§872.3580 


(b) 
is 

notification 
part  807 

37 
revising 


OTC  denture  cleanser. 

•        •        « 


Mechanical  denture  cleaner. 


Clas  iification.  Class  I.  The  device 
"  om  the  premarket 
procedures  in  subpart  E  of 
this  chapter. 

872.3580  is  amended  by 
revising  {^iragraph  (b)  to  read  as  follows: 


Sec  ion 


Preformed  gold  denture  tooth. 


Claisi fication.  Class  I.  The  device 
exempt  from  the  premarket 

procedures  in  subpart  E  of 
this  chapter. 

872.3670  is  amended  by 
graph  (b)  to  read  as  follows: 


(fl 
Sec  ion 


jarag 


§872.3670   Resin  impression  tray  material. 

*  •        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  prenjarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  If  the  device  is 
not  labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  part  820  of  this  dhapter,  with  the 
exception  of  §820.180,  with  respect  to 
general  reqiuxements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

38.  Section  872.3900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

'  §  872.3900    Posterior  artificial  tooth  with  a 
metal  inisert 

*  »     *        *        ft        * 

[h)-Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

39.  Section  872.3910  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  872.391 0    Backing  and  facing  for  an 
artificial  tooth. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

40.  Section  872.4130  is  amended  by 
revisiiig  paragraph  (b)  to  read  as  follows: 

§872.4130    Intraoral  dental  drill. 

*  •        •         •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

41.  Section  872.4535  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  872.4535    Dental  diamond  instrument 

*  •        •        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

42.  Section  872.4620  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.4620    Fiber  optic  dental  light 

***** 

(b)  Classification.  Class  I.  The  device' 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

43.  Section  872.4730  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.4730   Dental  iniecting  needle. 

*  •        •        ft        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 
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44.  Section  872.5410  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.5410   Orthodontic  appliance  and 
accessories. 

•  •     »        »       ft       ft 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

45.  Section  872.5525  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.5525    Preformed  tooth  positioner. 

•  ft        ft       -"*.'.•  • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

46.  Section  872.5550  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§872.5550    Teething  ring. 

«        *        ft        ft        ♦ 

(b)(1)  Classification.  Class  I  if  the 
teething  ring  does  not  contain  a  fluid, 
such  as  water.  The  device  is  exempt 
from  the  premarket  notification 
procedures  in  subpart  E  of  part  807  of 
this  chapter. 

•  •        ft        ft        • 

47.  Section  872.6030  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.6030    Oral  cavity  abrasive  polishing 
agent. 

•  ft        ft        ft       ft 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

48.  Section  872.6140  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.6140   Articulation  paper. 

•  ft        ft        *        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  If  the  device  is 
not  labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  part  820  of  this  chapter,  with  the 
exception  of  §820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  v«th  respect  to 
complaint  files. 

49.  Section  872.6250  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  872.6250    Dental  chair  and  accessories. 

•  *        ft        ft        * 

(b)  Classification.  Class  1.  The  dental 
chair  without  the  operative  tuiit  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

50.  Section  872.6300  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§872.6300    Rubber  dam  and  accessories. 

•  ft        ft        ft        ft 

(b)  Classification.  Class  I.  The 
accessories  to  the  device,  i.e.,  rubber 
dam  clamp,  rubber  dam  frame  and 
forceps  for  a  rubber  dam  clamp,  are 
exempt  from  the  premarket  notification 
procedures  in  subpart  E  of  part  807  of 
this  chapter.  If  the  device  is  not  labeled 
or  otherwise  represented  as  sterile,  it  is 
exempt  from  the  current  good 
manufactiuing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 

records,  and  §  820.198,  with  respect  to 
complaint  files. 

51.  Section  872.6475  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.6475    Heat  source  for  bleaching 
teeth. 

»       •        •      ,  •       • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

52.  Section  872.6510  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.6510    Oral  irrigation  unit 

•  ft        ft        •        ft 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

53.  Section  872.6640  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.6640    Dental  operative  unit  and 
accessories. 

•  ft        *        ft        ft 

(b)  Classification.  Class  I.  The 
accessories  tray  to  the  dental  operative 
unit  is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

54.  Section  872.6865  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.6865    Powered  toothbmsh. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

55.  Section  872.6890  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  872.6890    Intraoral  dental  wax. 

•  *         ft         *         * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  If  the  device  is 
not  labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 


general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

PART  874— EAR,  NOSE,  AND  THROAT 
DEVICES 

56.  The  authority  citation  for  21  CFR 
part  874  continues  to  read  as  follows: 

Authority:  Sees.  501.  510.  513,  515,  520, 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e.  3601. 
371). 

57.  Section  874.3375  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§874.3375    Battery-powered  artificial 
larynx. 

*  *        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  If  the  device  is 
not  labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  wiUi  respect  to 
general  requirements  concerning 
records,  and  §820.198.  with  respect  to 
complaint  files. 

58.  Section  874.4750  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§874.4750    Laryngostrot>oecope. 

*  ft         ft         ft         ft 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

59.  Section  874.5220  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  874.5220    Ear,  nose,  and  throat  drug 
administration  device. 

»        ft        *        ft        ft 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  If  the  device  is 
not  labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current 
good  manufactiuing  practice  regidations 
in  part  820  of  this  chapter,  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §820.198.  with  respect  to 
complaint  files. 

60.  Section  874.5800  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§874.5800    External  nasal  splint 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 
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PART  8l»-QASTnOENTEROLOGY- 
UROLOGY  DEVICES 

61.  The  authority  citation  for  21  CFR 
part  876  continues  to  read  as  foUowrs: 

Authority:  Sees.  501,  510,  513,  515,  520. 
701  of  Uie  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  351.  360.  360c.  360e.  360j. 
371}. 

« 

62.  Section  876.5970  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§876.5870    Hernia  support 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  device  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §820.180,  regarding 
general  requirements  concerning 
records,  and  §  820.198.  regarding 
complaint  files. 

PART  878-GENERAL  AND  PLASTIC 
SURGERY  DEVICES 

63.  The  authority  citation  for  21  CFR 
part  878  continues  to  read  as  follows: 

Authority:  Sees.  501.  510,  513.  515.  520. 
522.  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.Q  351,  360,  360c,  360e, 
360j.  3601,  371). 

64.  Section  878.1800  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.1800   Speculum  and  accessories. 

•  •        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

65.  Section  878.3750  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  878.3750   External  prosthesis  adhesive. 

*  *        •        *        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

66.  Section  878.3800  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  878.3800    External  aesthetic  restoration 
prosthesis. 

♦  •        »        •         * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  If  the  device  is 
intended  for  use  without  an  external 
prosthesis  adhesive  to  fasten  it  to  the 
body,  the  device  is  exempt  from  the 
current  good  manufacturing  practice 
ioSiilations  in  part  820  of  this  chapter, 
vith  the  exception  of  §  820.180,  with 
!!S(ject  to  general  requirements 


concerning  records,  and  §  820.198.  with 
respect  to  complaint  files. 

67.  Section  878.3900  is  amended  by 
revising  p(  xagraph  (b)  to  read  as  follows: 


§878.3900 

•        * 


.  Class  I.  The  device 
rom  the  premarket 
procedures  in  subpart  E  of 
this  chapter. 

878.4100  is  amended  by 
p^graph  (b)  to  read  as  follows: 


(b)  Clas^fication 
is  exempt 
notification 
part  807  o 

68 
revising 


Sect  on 


§878.4100 


.  Class  I.  The 
>rgan  bag  device  is  exempt 
p  remarket  notification 
in  subpart  E  of  part  807  of 


(b)  Clas^fication 
intestinal 
from  the 
procediue  > 
this  chapti  ir. 

69.  Sect  on  878.4380  is  amended  by 
revising  pi  iragraph  (b)  to  read  as  follows: 

§878.4380  prape  adheehM. 


(b)  Clas  ificalion 
is  exempt 
notificat 
part  807  0 

70. 
revising 


Class  I.  The  device 
rom  the  premarket 
procedures  in  subpart  E  of 
this  chapter. 

878.4440  is  amended  by 
paragraph  (b)  to  read  as  follows: 


tion 


Sect  on 


§878.4440 


(b)  Classification 
is  exempt 
notificatic^ 
part  807  a 

71.  Sec^on 
revising 


§87&4470 


(b)  Cla^fit 
is  exempt  fr 
notificati(Vi 
part  807 

72.  SecAon 
revising  p  iragra 


§878.4635 


(b)  Cla^ifii 
is  exempt 
notification 
part  807 

73 
revising 


Seci  ion 


§878.4660 


Inflatable  extremity  splint 

*        •        * 


Organ  bag. 


Eye  pad. 


.  Class  I.  The  device 
Tom  the  premarket 
procedures  in  subpart  E  of 
this  chapter. 

878.4470  is  amended  by 
agraph  (b)  to  read  as  follows: 


;pui 


Surgeon's  gloving  cream. 


Ication.  Class  I.  The  device 
om  the  premarket 
procedures  in  subpart  E  of 
this  chapter. 

878.4635  is  amended  by 
ph  (b)  to  read  as  follows: 


Ultraviolet  lamp  for  tanning. 


Ication.  Class  I.  The  device 
from  the  premarket 
procedures  in  subpart  E  of 
this  chapter. 

878.4660  is  amended  by 
paragraph  (b]  to  read  as  follows: 


§878.4700  .Surgical  mlcroecope  and 


Skin  marker. 


(b)  Clas  iification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  df  this  chapter. 

74.  Sed  ion  878.4700  is  amended  by 
revising  p  iragraph  (b)  to  read  as  follows: 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

75.  Section  878.4730  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 

§878.4730   Surgical  aUn  degreaser or 
adtiesive  tape  solvent 

*  *        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

76.  Section  878.4800  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.4800   Manual  surgical  instrument  for 
general  use. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of    . 
part  807  of  this  chapter. 

77.  Section  878.4930  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 

§  878.4930   Suture  retention  device. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premaricet 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

78.  Section  878.4950  is  amended  by 
re\'ising  paragraph  (b)  to  read  as  follows: 

§878.4950  Manual  operating  tabte  and 
accessories  and  manual  operating  chair 
and  accessories. 

*  *        •        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

79.  Section  878.5900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.5900   Nonpneumatic  tourniquet 

*  •        *        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  880-GENERAL  HOSPITAL  AND 
PERSONAL  USE  DEVICES 

80.  The  authority  citation  for  21  CFR 
part  880  continues  to  read  as  follows: 

Authority:  Sees.  501.  510.  513.  515,  520, 
701  of  the  Federal  Food,  Driig.  and  Cosmetic 
Act  (21  U.S.C  351,  360,  360c.  360e,  360). 
371). 

81.  Section  880.2400  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§88a2400    Bed-patient  monitor. 
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(b)  Classification.  Class  L  The  device 
is  exempt  Cram  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

82.  Section  880.2720  is  amended  by 
revising  paragraph  (bMl)  to  read  as 
follows: 

§880.2720   PaOeot  scale. 
»        *        •        »        • 

(b)  Classification.  (1)  Class  I  for  a 
mechanical  or  battery  powered  patient 
scale.  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
«ibpart  E  of  part  807  of  this  chapter. 

83.  Section  880.5180  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

18105180   Bum  sheet 


(b)  aassification.  Class  I.  The  device 
is  exnnpt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 
.    84.  Section  880.5210  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§880.5210   imrawascular 

t  device. 


(b)  Cfossi^otron.  Classs  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 

part  807  of  this  chapter. 

85.  Section  880.5240  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§8805240  Medical  aiftwsivet^^  and 


(b)  Cfassf/icatfo/i.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

86.  Section  880.5630  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§8805630   Nipple  shield. 

•  •        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  £  of 
part  807  of  this  chapter. 

87.  Section  880.5740  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§8805740   Suction  snalnMIs  Ut 

•  •        »        «        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

88.  Section  880.5780  is  amended  by 
revising  paragraph  (bK2)  to  read  as 
follows: 

§8605780   Medical  support  stocking. 

•  •        •        •        • 

(b)  •  *  • 


(2)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  device  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter.'with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §820.198,  with  respect  to 
complaint  files. 

89.  Section  880.5950  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§88aS690   Umbilical  occlusion  device. 

•  *        *        *        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  £  of 
part  807  of  this  chapter. 

90.  Section  880.6060  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§880.6080   Medical  disposable  bedding. 

*  •        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  If  the  device  is 
not  labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  conconing 
records,  and  §820.198.  with  respect  to 
complaint  files. 

91.  Section  880.6150  is  amended  by 
leiising  paragraph  (b)  to  read  as  follows: 

§680.6150    Ultrasonic  cleaner  for  medicai 


(b)  Classification.  Class  I.  The  device, 
including  any  solutions  intended  for  use 
with  the  device  for  cleaning  and 
sanitizing  the  instruments,  is  exempt 
from  the  premarket  notification 
procedures  in  subpart  E  of  part  807  of 
this  chapter. 

92.  Section  880.6190  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§880.6190    Mattress  cover  tor  medical 
purposes. 

•        •        «        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  If  the  device  is 
not  labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §820.180,  Kith  respect  to 
general  requirements  concerning 
records,  and  §820.198.  with  respect  to 
complaint  files. 

93.  Section  880.6900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§88a69oe 


Cb)  Cfossi^cotion.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chi^>ter.  The  de\ice  is 
exranpt  frtim  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
g^ieral  requirements  concerning 
records,  and  §820.198.  with  respect  to 
complaint  files. 

PART88»-NEimOLOGICAL  DEVSCES 

94.  The  audwrity  ciUtion  for  2 1  CFR 
part  882  oontiniMS  to  read  as  follows: 

Au^ority:  Sec*.  501. 510.  513. 515,  520, 
701  of  the  Federal  Pood.  Drug,  and  Cosmetic 
Act  (21  LI.&C.  351.  360.  360c.  360e.  3601. 
3711. 

95.  Section  882.1430  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§662.1460   nsfHeemeplialuyiaplnset 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

96.  Section  882.1700  is  amended  by 
revising  paragr^  (b)  to  read  as  follows: 

§8eM760 


(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notificatitm  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  device  is 
also  exempt  fit>m  the  ciurent  good 
manufactilriog  practice  regulations  in 
part  820  of  diis  chapter,  with  the 
exception  of  §820.180.  with  respect  to 
general  raquirements  concerning 
records,  and  §  820.198,  with  ruspect  to 
complaint  files. 

97.  Section  882.1925  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§682.1925    Ullrasonic  scanner  calft>ration 
testbloctL 

•  •        *        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  607  of  this  chapter. 

98.  Section  882.4030  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§882.4030'  Skull  plale  anvil. 

*  •        •        •        • 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

99.  Section  882.4125  is  amended  by 
reusing  paragraph  (b)  to  read  as  follows. 
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1882.4125   NMirosurgical  chair. 

•  •        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premaiicet 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

100.  Section  882.4190  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§882.4190    Clfpfonnlng^cuttlng 
kwtrumant 

•  •        •        •        « 

(b)  Qassification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

101.  Section  882.4200  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§882.4200    Clip  removal  Instrument 

•  •        *        *        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

102.  Section  882.4215  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§882.4215    aiprack. 

•  *        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

103.  Section  882.4440  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§882.4440   Neurosurgical  headrest 

•  *        *        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

104.  Section  882.4500  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  882.4500    Cranioplasty  material  forming 
Instrumtnt 

•  *        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

105.  Section  882.4525  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§882.4525    Microsurgical  instrument 

•  •        •        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

106.  Section  882.4535  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§882.4535    Nonpowered  neurosurgical 
instrument 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 


revismi 
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notificafion  procedures  in  subpart  E  of 
part  807  of  this  chapter. 
107.  £  ection  882.4600  is  amended  by 
ig  paragraph  (b)  to  read  as  follows: 


§882.46(|0    Leukotome. 

• 

(b)  Clkssification.  Class  I.  The  device 
is  exem  it  from  the  premarket 
notifica  ion  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

108.  £  ection  882.4900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  882.494o    Skullplate  screwdriver. 

***** 

(b)  CI  issification.  Class  I.  The  device 
is  exem  )t  from  the  premarket 
notifica  ion  procedures  in  subpart  E  of 
part  80^  of  this  chapter. 

PART  8  36-OPHTHALMIC  DEVICES 

109. '  he  authority  citation  for  21  CFR 
part  88(  continues  to  read  as  follows: 

AuthoHty:  Sees.  501,  510.  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  If.S.C.  351,  360,  360c,  360e,  360), 
371). 

110. 
revisinf 


!  ection  886.1040  is  amended  by 
paragraph  (b)  to  read  as  follows: 

§  886.1 0 10    Ocular  esthesiometer. 

***** 

(b)  C  issification.  Class  I.  The  device 
is  exem  it  from  the  premarket 
notifica  ion  procedures  in  subpart  E  of 
part  80!  of  this  chapter. 

111.1  lection  886.1050  is  amended  by 
revisinj  paragraph  (b)  to  read  as  follows: 

§  886.1 0  >0    Adaptometer  (biophotometer). 

***** 

ssification.  Class  I.  The  device 
t  from  the  premarket 
on  procedures  in  subpart  E  of 
of  this  chapter. 

ection  886.1070  is  amended  by 
revisinf  paragraph  fb)  to  read  as  follows: 

§886.10  ro   Anomaloscope. 

*        *        •        •        • 

(b)  C  ossification.  Class  I.  The  device 
is  exerr  pt  from  the  premarket 
notifies  lion  procedures  in  subpart  E  of 
part  80 '  of  this  chapter. 

113.  Section  886.1090  is  amended  by 
revisin  ;  paragraph  (b)  to  read  as  follows: 

§886.1(90    Haidlinger brush. 

***** 

(b)  C  assification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  80  7  of  this  chapter. 

114.  Section  886.1140  is  amended  by 
revisin ;  paragraph  (b)  to  read  as  follows: 

§886.1140    Ophthalmic  chair. 


(b)  Classification.  Class  I.  The  AC- 
powered  device  and  the  manual  device 
are  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  manual 
device  is  also  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  part  820  of  this  diapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

115.  Section  886.1160  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886.1 1 60   Color  vision  plate  Illuminator. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procediires  in  subpart  E  of 
part  807  of  this  chapter. 

116.  Section  886.1250  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1250    Euthyscope. 

***** 

(b)  Classification.  Class  I  for  the 
battery  powered  device.  The  battery 
powered  device  is  exempt  from 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 
Class  n  for  the  AC-powered  device. 

117.  Section  886.1290  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1290    Fixation  device. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

118.  Section  886.1340  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886.1 340    Haploscope. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

119.  Section  886.1350  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1350    Keratoscops. 

***** 

(b)  Classification.  Class  I.  The  AC- 
powered  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
only  when  the  device  does  not  include 
computer  software  in  the  unit.  The 
battery-powered  device  is  exempt  from 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 
The  battery-powered  device  is  also 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
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records,  and  §820.198,  with  respect  to 
complaint  files. 

120.  Section  886.1425  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1425    Lens  measuring  Instrument 

•  *        *        •        » 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

121.  Section  886. 1430  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1430   Ophthalmic  contact  lens  radius 
measuring  device. 

•  *        •        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedxires  in  subpart  E  of 
part  807  of  this  chapter. 

122.  Section  886.1435  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1435    Maxwell  spot 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  bom  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

123.  Section  886.1450  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886. 1 450    Corneal  radius  measuring 
device. 

•  •        •        *        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  only  when  the 
device  does  not  include  computer 
software  in  the  unit  or  topographers. 

124.  Section  886.1660  is  amended  by 
revisii;g  paragraph  (b)  to  read  as  follows: 

§886.1660   Gonioscopic  prism. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

125.  Section  886.1680  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1680    Ophthalmic  projector. 

•  •        *        *        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  fr<Hn  the  premarket 
not-ification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

126.  Section  886.1690  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1690    PupiMograph. 

•  •        •        *        « 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  proceduresin  subpart  E  of 
part  807  of  this  chapter. 

127.  Section  886.1700  is  amended  by 
r'!vising  paragraph  (b)  to  read  as  follows: 


§886.1700   PupiUometer. 

(b)  Classification.  Class  I.  The  AC- 
powered  device  and  the  msmual  device 
are  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  manual 
device  is  also  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  part  820  of  this  chapter,  with  the 
exception  of  §820.180,  with  respect  to. 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

128.  Section  886.1810  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§866.1810    Tangent  screen  (campimetar). 

*        •        •        •        • 

(b)  Classification.  Class  I.  The  AC- 
powered  device  and  the  batterv- 
powered  device  are  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 
The  batterj'-powered  device  is  also 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files. 

129.  Section  886.1860  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886.1880    Ophthalndc  instrument  stand. 

***** 

(b)  Classification.  Class  I.  The  AC- 
powered  device  and  the  battery- 
powered  device  are  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 
The  batterj'-powered  device  is  also 
exempt  from  the  current  good 
memufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

130.  Section  886.1870  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1870    Stereoscope. 

•        *        •        •        • 

(b)  Classification.  Class  I.  The  AC- 
powered  device  and  the  battery- 
powered  device  are  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 
The  battery-powered  device  is  also 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §820.198,  with  respect  to 
complaint  files. 


131.  Section  886.1910  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1910    Spectacle  dissociation  test 
system. 

*  •        •        •        • 

fbl  Classification.  Class  I.  The  AC- 
powered  device  and  the  battery- 
powered  device  are  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 
The  battery-powered  device  is  also 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

132.  Section  886.1945  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 

§886.1945    TransiNuminator. 

*  •        ■        •        • 

(b)  Classification.  Class  I  for  the 
batter>-powerBd  device.  Class  U  for  the 
AC-powered  device.  The  battery- 
powered  Class  I  de\ice  is  exempt  irom 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

133.  Section  886.4250  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.4250    Ophthalmic  electrolysis  unit 

*  •        •        •        » 

(b)  Classification.  Class  I  for  the 
battery-powered  device.  Class  U  for  the 
AC-powered  device.  The  battery- 
powered  Class  I  device  is  exempt  from 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

134.  Section  886.4350  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.4350   Itonual  ophthalmic  Surgical 
instrument 

*  •        •        •        • 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  only  when  the 
device  meets  the  ANSI  standard  on 
optic  radiation  limits. 

135.  Section  886.4360  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 

§886.4360    Ocular  surgery  irrigation 
device. 

*  »        •        »        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

136.  Section  886.4570  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.4570   Ophthalmic  surgical  marker. 

*  •        *        *        •  ^ 

(b)  Classification.  Class  I.  The  de\ice 
is  exempt  from  the  premarket 
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notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

137.  Section  886.4750  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1888.4750   Ophthaiintc«y«attleM. 

•  •        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  device  also 
is  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180.  with  respect  to 
general  reqiiirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

138.  Section  886.4855  is  amended  by 
revising  pfiragraph  (b)  to  read  as  follows: 

9886.4856    Ophthalmic  instrument  table. 

•  *        •        •        • 

(b)  Classification.  Class  I.  The  AC- 
powered  device  and  the  manual  device 
are  exempt  from  the  premarket 
notification  procediues  in  subpart  E  of 
part  807  of  this  chapter.  The  manual 
device  is  also  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

139.  Section  886.5820  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  886.5820    Closed-circuit  television 
reading  system. 

•  •        «        •        * 

(b)  Classification.  Class  I.  The  AC- 
powered  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

140.  Section  886.5840  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.5840    Magnifying  spectacles. 

•  «        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

141.  Section  886.5842  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

9886.5842    Spectacle  frame. 

•  •        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

142.  Section  886.5844  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.5844    Prescription  spectacle  lens. 

•  •        •        *        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
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notification!  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

143.  Section  886.5900  is  amended  by 
revising  paiagraph  (b)  to  read  as  follows: 


§886.5900 


Electronic  vision  aid. 

«        • 


(b)  Classijpcation.  Class  I.  The  device, 
is  exempt  nom  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

144.  Sect  on  886.5915  is  amended  by 
revising  pai  agraph  (b)  to  read  as  follows: 


§886.5915 


Sptical  vision  aid. 


(b)  Classification.  Class  I.  The  AC- 
powered  d(  vice  and  the  battery- 
powered  d(  vice  are  exempt  from  the 
premarket  i  otification  procedures  in 
subpart  E  a  '  part  807  of  this  chapter. 
The  battery  -powered  device  is  also 
exempt  boi  a  the  current  good 
manufactui  ing  practice  regulations  in 
peirt  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  req  lirements  concerning 
records,  an  1  §  820.198,  with  respect  to 
complaint  files. 

PART  88&4-ORTHOPEDIC  DEVICES 

145.  The  authority 


part  888 
Authority 


citation  for  21  CFR 
cckitinues  to  read  as  follows: 


701  of  the 
Act  (21  U.S. 
371). 

146 
revising 

§888.4200 


Sees.  501,  510,  5W,  515,  520, 
Federal  Food,  Drug,  and  Cosmetic 
:.  351,  360,  360c,  360e,  360j, 


pan 


(b) 
is  exempt 
notification 
part  807  o 

147  ~ 
revising 


§888.4210 


is  exempt 


Section  888.4200  is  amended  by 
agraph  (b)  to  read  as  follows: 


Cement  dispenser. 


Clasdification.  Class  I.  The  device 
rom  the  premarket 
procedures  in  subpart  E  of 
this  chapter. 

888.4210  is  amended  by 
paragraph  (b)  to  read  as  follows: 


Sec  ion  I 


Cement  mixer  for  clinical  use. 


(b)  Clasi  ification.  Class  I.  The  device 


rom  the  premarket 


notificatic^  procedures  in  subpart  E  of 
part  807  o  this  chapter. 

148.  Sec  tion  888.4230  is  amended  by 
revising  p  iragraph  (b)  to  read  as  follows: 

§888.4230    Cement  ventilation  tube. 

***** 

(b)  Clasi  ification.  Class  1.  The  device 
is  exempt  fi-om  the  premarket 
notificaticti  procedures  in  subpart  E  of 
part  807  o  °  this  chapter. 

149.  Section  888.4540  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  888.4540   Orthopedic  manual  surgical 
instrumeni 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

150.  Section  888.5940  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§888.5940   Cast  component 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  device  is 
also  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  regarding 
general  requirements  concerning 
records,  and  §  820.198,  regarding 
complaint  files. 

PART  890— PHYSICAL  MEDICINE 
DEVICES 

151.  The  authority  citation  for  21  CFR 
part  890  continues  to  read  as  follows: 

Authority:  Sees.  501, 510, 513,  515.  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360j, 
371). 

152.  Section  890.1175  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§890.1175    Electrode  cable. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  devices  are 
also  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

153.  Section  890.3100  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  890.31 00    Mechanical  chair. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

154.  Section  890.3750  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§890.3750    Mechanical  table. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

155.  Section  890.3920  is  amended  by 
revising  paragraph  Cb)  to  read  as  follows: 

§  890.3920    Wheelchair  component 
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(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

156.  Section  890.3940  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§890.3940   Wheelchair  platfonn  scale. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedujres  in  subpart  E  of 
part«07  of  this  chapter.  The  device  is 
also  exempt  bom  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

157.  Section  890.5765  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§890.5765    Pressure-applying  device. 

•        •        •        •        » 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  892— RADIOLOGY  DEVICES 

158.  The  authority  citation  for  21  CFR 
part  892  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513, 515, 520. 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351.  360,  360c,  360e.  360i, 
371). 

159.  Section  892.1130  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  892.1 1 30    Nuclear  whole  body  counter. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

160.  Section  892.1350  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§892.1350    Nuclear  scanning  bed. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  only  when  the 
device  is  labeled  with  weight  limit,  is 
used  with  planar  scanning  only,  and  is 
not  for  diagnostic  X-ray  use. 

161.  Section  892.1640  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  892.1 640    Radiographic  film  marUng 
system. 

*        •        *        ♦        • 

tb)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 


162.  Section  892.5740  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§892.5740    Redionuciide  teletherwy 
source. 

*        *        *        *        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

Dated:  November  30, 1994. 
William  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policy. 
(PR  Doc.  94-30025  Filed  12-2-94;  12:01  pml 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

28  CFR  Part  91 
[OJPNo.1011] 
RjN  1121-AA25 

Violent  Offender  Incarceration  and 
Truth  in  Sentencing  Incentive  Grant 
Program 

AGENCY:  Department  of  Justice,  OfBce  of 
Justice  Programs  (OJP). 
ACTION:  Interim  final  rule. 

SUMMARY:  This  interim  rule  implements 
and  requests  comments  regarding  the 
Violent  Offender  Incarceration  and 
Truth  in  Sentencing  Incentive  Grant 
Program,  Subtitle  A  of  Title  n  of  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994. 

The  Violent  Offender  Incarceration 
and  Truth  in  Sentencing  Oant  Program 
will  provide  grants  to  states,  and  states 
organized  in  multi-state  compacts,  for 
assistance  to  correctional  systems. 
These  regulations  are  being  issued  in 
accordance  with  the  mandate  in  Subtitle 
A  of  Title  n  that  rules  and  regulations 
regarding  the  uses  of  grant  funds  under 
this  program  be  issued.  While  this  rule 
discusses  the  implementation  of  the 
overall  Subtitle  A  program,  fiscal  year 
1995  funds  have  only  been  appropriated 
for  the  construction-related  costs  of 
correctional  boot  camps. 
DATES:  Interim  rule  effective  on 
December  7, 1994;  comments  must  be 
received  March  7, 1995. 
ADDRESSES:  Comments  may  be  sent  to 
Marlene  Beckman  at  the  Office  of  Justice 
Programs,  633  Indiana  Avenue,  13th 
Floor,  NW,  Washington,  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Department  of  Justice  Response  Center 
at  1-800-421-6770  or  (202)  307-1480. 
SUPPLEMENTARY  INFORMATION:  Federal 
funding  is  authorized  under  Subtitle  A 


of  Title  n  of  the  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994 
(Subtitle  A).  Pubhc  Law  103-322,  for 
grants  to  states,  and  states  organized  in 
multi-state  compacts,  for  assistance  to 
aduh  and  juvenile  correctional  systems. 
The  program  recognizes  that  states  and 
local  jurisdictions  have  experienced 
substantial  increases  in  jail,  prison  and 
juvenile  confinement  populations  in 
recent  years,  resulting  in  escalating 
costs  and  serious  difficulties  in 
managing  overcapacity  correctional 
populations.  Because  of  these 
constraints,  correctional  systems  have 
often  been  unable  to  implement  new 
programs,  develop  alternative 
confinement  strategies,  or  open  new 
faciUties.  This  program  seeks  to  provide 
funds  to  address  the  immediate  needs  of 
correctional  facilities  and  programs. 

In  particular,  the  program  emphasizes 
the  need  to  make  available  both 
conventional  jail  and  prison  space  for 
the  confinement  of  violent  offenders 
and  to  ensure  that  violent  offenders 
remain  incarcerated  for  substantial 
periods  of  time  through  the 
implementation  of  truth  in  sentencing 
laws.  Accordingly,  Subtitle  A  directs  the 
Attorney  General  to  award  grants  to 
construct,  develop,  expand,  modify, 
operate,  or  improve  correctional 
facilities,  including  boot  camp  facilities 
and  other  alternative  correctional 
facilities  that  will  free  secure  prison 
space  for  the  confinement  of  violent 
offenders. 

Fifty  percent  of  the  total  amount  of 
funds  appropriated  each  year  will  be 
allocated  for  Truth  in  Sentencing 
Incentive  Grants  and  the  other  50 
percent  will  be  allocated  for  Violent 
Offender  Incarceration  Grants,  85 
percent  of  which  is  to  be  distributed  by 
specified  formula  with  the  remaining  IS 
percent  available  for  discretionary  grant 
awards. 

The  formula  amount  available  to  carry 
out  the  grant  programs  for  any  fiscal 
year  will  be  allocated  to  each  eligible 
state  based  on  Part  1  violent  crime  data 
reported  to  the  Federal  Bureau  of 
Investigation  for  use  in  the  Uniform 
Crime  Reports  (UCR) .  If  such  data  is 
unavailable,  applicants  may  also  utilize 
figiues  as  reported  in  publications  by 
the  Bureau  of  Justice  Statistics  (BJS). 
(See,  e.g.,  "Census  of  State  and  Local 
Correctional  Facihties,  1990.") 
The  statute  contemplates  the 
availability  of  $7.9  biUion  in  funding 
over  six  years,  beginning  wiith  $175 
million  authorized  in  fiscal  year  1995.  It 
is  important  to  note,  however,  that 
Congress  appropriated  only  $24.5 
million  for  Subtitle  A  programs  for 
fiscal  year  1995.  Moreover,  the 
Appropriations  Act  limits  these  funds  to 
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a  discretionary  grant  program  for  the 
construction  of  correctional  boot  camps. 
Specifically,  grant  awards  in  fiscal  year 
1995  are  to  develop,  construct,  or 
expand  boot  camp  programs  which 
include  coordinated,  intensive  aftercare 
services  following  release.  It  is 
anticipated  that  program  guidelines  and 
information  outlining  the  application 
process  for  adult  and  juvenile  boot 
camp  fiscal  year  1995  grant  awards  will 
be  available  in  January  1995. 

Statement  of  the  Problen 

State  and  local  prison  populations 
continue  to  grow.  Moreover,  there  are  a 
number  of  states  and  local  jiirisdictions 
under  court  order  because  of 
overcrowding  in  their  correctional 
facilities.  The  majority  of  jurisdictions 
operate  above  the  total  rated  ca{>acity  for 
their  correctional  facilities.  Those 
facilities  under  coiut  order  for 
overcrowding  which  have  taken  steps  to 
control  their  burgeoning  inmate 
populations  tend  to  operate  at  or  near 
capacity  in  order  to  remain  in 
compliance  with  the  court  orders. 

Correctional  systems  faced  with  rising 
prison  populations  and  court-ordered 
ceilings  have  responded  in  various 
ways  Some  have  implemented 
population  management  task  forces  to 
ensure  that  violent  criminals  are  not 
released  as  a  result  of  acconunodating 
nonviolent  offenders.  Others  have 
simply  released  ofiienders  when  their 
institutions  reach  a  certain  population 
level,  without  significant  controls  over 
the  security  classifications  of  the 
iiunates.  Still  other  systems  under  court 
order  have  implemented  statutory 
release  programs. 

The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994 

Subtitle  A  provides  for  immediate 
assistance  to  correctional  systems  to 
contend  with  this  growing  inmate 
population  crisis.  Of  primary 
importance  is  the  recognition  that  there 
must  be  adequate  conventional 
confinement  space  for  violent  offenders, 
both  adults  and  juveniles,  to  serve  a 
substantial  portion  of  their  sentences. 
This  program,  therefore,  provides  grants 
to  assist  correctional  systems  in 
managing  a  comprehensive  approach 
which  will  provide  for  the  confinement 
of  violent  offenders;  help  address  the 
problems  associated  with  overcapacity 
in  correctional  facilities  through  the 
improvement,  development,  expansion 
or  modification  of  present  facilities  and 
programs;  and  support  comprehensive 
programs  and  treatment  that  will  assist 
in  reducing  recidivism. 


Federal 


State  and  Local  Partnerships 


Becau  se  crime  is  primarily  a  state  and 
local  isstie,  the  Subtitle  A  grant  program 
envisions  a  federal,  state,  and  local 
collaboiBtion  to  address  the  problems 
associat  id  with  the  incarceration  and 
punishn  lent  of  violent  offenders.  State 
and  loo  1  government  officials  were 
involve*  in  the  congressional  hearings 
that  guii  ed  this  legislation,  and  will 
continui  i  to  be  involved  as  the 
Departn  ent  of  Justice  moves  forward  in 
estabhs  ling  policy  guidance, 
develop  ng  regulations,  and 
implem  snting  program  guidelines. 

In  ad<  ition,  diis  grant  program 
providel  flexibility  to  states  and  local 
govemi^ents  in  utilizing  federal  funds 
to  plan,  construct,  and  operate 
correctii  inal  facilities  in  ways  that  best 
meet  thi  ir  needs  and  in  the  most  cost- 
effectiv«  manner.  Built  into  the  program 
is  the  re  :ognition  that  correctional 
systems  can  use  grant  funds  in  a  variety 
of  ways  to  ensure  the  greatest  and  most 
timely  i  npact. 

Unde:  Subtitle  A,  corrections  systems 
will  ha\i  e  the  ability  to  quickly  bring  on- 
line adc  itional  bed  space  in  facilities 
which,  I  Jthough  construction  has  been 
complel  ed,  are  not  being  utilized  due  to 
funding  constraints.  States  and  local 
agenciei  can  also  activate  prison  and  jail 
expansi  m  and  juvenile  corrections 
projects  that  have  been  plarmed,  but  not 
launche  i,  due  to  lack  of  funds.  The 
grant  pi  jgram  further  provides  for  the 
expansi  m  of  alternative  correctional 
options  for  nonviolent  offenders  which 
will  frei  secure  bed  space  for  dangerous 
offende  s  to  serve  their  sentences. 

More  iver,  corrections  systems  \vi\\ 
have  fie  ability  in  using  surplus  federal 
propert; '.  Beds  for  violent  offenders  can 
be  mad(  available  in  secure  facilities 
through  the  conversion  of  closed 
military  facilities  or  other  appropriate 
federal  acilities  to  facilities  for  housing 
low-sec  irity  inmates. 

Subti  le  A  also  recognizes  the  benefits 
of  regio  lal  prisons,  particularly  for 
adjoinii  g  localities.  The  economies  of 
scale  re  ;uhing  &t)m  a  multi  state 
compac :  prison  are  particularly 
benefic  al  for  confining  specialized 
groups  »f  offenders,  such  as  medical/ 
psychia  Lric  inmates,  inmates  requiring 
protect!  i^e  custody,  and  high  security 
inmate! . 

The  (  rant  program  balances 
approp  iate  accountability  through 
various  eligibility  criteria,  the 
availab  lity  of  technical  assistance,  and 
the  eva  uation  of  programs  implemented 
with  th  tse  funds,  with  the  flexibility 
states  a  id  local  governments  require 
and  dei  »rve  based  on  their  individual 
needs  a  id  e.xpertise.  Grant  eligibility 


criteria  specifically  provide  for  the 
involvement  of  counties  and  local 
governments  and  the  faring  of  fimds 
with  these  entities. 

Moreover,  the  federal  role  provides 
sufficient  structure  and  definition  in  the 
eUgibihty  criteria  to  meet  the  program's 
goals,  while  allowing  for  judgment  by 
grant  recipients  to  take  into  account  the 
states'  various  unique  situations, 
criminal  and  juvenile  justice  practices, 
and  correctional  systems.  The  progralh 
accounts  for  the  different  needs  of  the 
states  and  local  entities,  and  reflects  that 
there  is  no  "national  standard" 
approach  that  will  suit  all  jurisdictions. 
The  grant  monies  are  available  for  the 
range  of  correctional  needs  such  as 
system  planning  and  facility 
development,  as  well  as  the 
construction,  expansion,  modification, 
improvement,  and  operation  of  a  variety 
of  correctional  facilities. 

Violent  Juvenile  Crime 

Concern  also  continues  nationwide 
over  the  escalation  in  violent  juvenile 
crime.  According  to  the  FBI's  Uniform 
Crime  Reports,  juvenile  arrests  for 
violent  offenses  increased  dramatically 
over  the  five-year  period  from  1988  to 
1992 — 47  percent — while  adult  violent 
crime  arrests  increased  19  percent.  The 
estimated  129,600  Violent  Crime  Index 
arrests  of  juveniles  in  1992  was  the 
highest  in  oiu-  history,  with  3,300  arrests 
for  murder,  6,300  for  forcible  rape, 
45,700  for  robbery  and  74,400  for 
aggravated  assault.  Moreover,  during  the 
past  few  years,  there  has  been  a  marked 
escalation  of  homicides  by  juvenile 
offenders.  Teenage  homicides  have 
more  than  doubled  since  1984,  and 
juvenile  homicides  involving  firearms 
have  increased  175  percent  since  1983. 
Of  particular  importance  is  that  the  size 
of  the  ciurent  14-17  year-old 
population,  which  has  been  responsible 
for  much  of  the  recent  youth  violence, 
will  increase  by  about  20  percent  in  the 
next  decade. 

The  "Comprehensive  Strategy  for 
Serious,  Violent  and  Chronic  Juvenile 
Offenders."  developed  by  the 
Department's  Office  of  Juvenile  Justice 
and  Delinquency  Prevention^  is  the 
centerpiece  of  the  Department's 
response  to  growing  juvenile  crime.  The 
Subtitle  A  grant  program  is  an  integral 
part  of  the  comprehensive  strategy's 
intervention  component.  The  program  is 
based  on  the  recognition  that  an 
effective  model  for  the  treatment  and 
rehabilitation  of  delinquent  offenders 
must  combine  accountability  and 
sanctions  with  increasingly  intensive 
treatment  and  rehabilitative  efforts  at 
every  stage  of  the  continuum. 
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The  intervention  component  calls  for 
establishing  a  range  of  graduated 
sanctions  that  includes  both  immediate 
interventions  and  intermediate 
sanctions,  including  both  nonresidential 
and  residential  placements  and 
programming.  Boot  camps  offer  an 
intermediate  sanction  for  nonviolent 
juvenile  offenders.  These  programs 
should  be  short-term  and  include  a 
formal  aftercare  phase,  actively 
involving  the  Estmily  and  the  community 
in  supporting  and  reintegrating  the 
juvenile  into  the  commimity. 

While  the  strategy  encouirages  the  use 
of  non-residential  community-based 
programs  and  intensive  supervision 
programs  for  many  juvenile  offenders,  it 
recognizes  that  the  criminal  behavior  of 
some  serious,  violent  and  chronic 
offenders  requires  the  use  of  secure 
detention  and  corrections  facilities  to 
protect  the  community  and  provide  a 
structured  treatment  environment.  This 
grant  program  will  facihtate 
jurisdictions  in  meeting  the  challenge  of 
placing  juvenile  offenders  in  need  of 
confinement  in  secure  faciUties. 

Grants  for  Correctional  Facilities 

The  Subtitle  A  authorization  provides 
for  two  different  grant  programs:  (1) 
Violent  Offender  Incarceration  Grants, 
and  (2)  Truth  in  Sentencing  Incentive 
Grants.  Of  the  total  federal  funding 
authorized  to  Subtitle  A  grant  programs 
each  year,  50  percent  is  allocated  for 
each  of  these  two  grant  initiatives.  With 
the  exception  of  a  limited  discretionary 
grant  program,  this  funding  will  be 
distributed  to  states  based  on  the 
formida  specified  in  Subtitle  A. 
Although  the  statute  provides  for  states 
and  multi-state  compacts  as  the  only 
eligible  grant  recipients.  Subtitle  A 
requires  that  states  involve  counties  and 
other  units  of  local  government  and 
share  funds  received  under  this  program 
with  them. 

To  be  eligible  to  receive  funding 
under  either  of  the  Subtitle  A  programs, 
states  must  comply  with  a  series  of 
assurances  involving  sentencing 
policies  and  practices  and  other 
guarantees  of  sound  correctional 
systems  to  ensure  that  violent  offenders 
are  sufficiently  incapacitated  and  that 
the  public  is  protected. 

Included  in  the  assurances  are 
requirements  that  the  state:  (1) 
Implement  sentencing  reforms  that 
ensure  violent  offenders  receive 
sufficiently  severe  punishments,  (2) 
recognize  the  rights  and  needs  of  crime 
victims,  and  (3)  develop  a  * 

comprehensive  correctional 
management  plan  that  includes 
diversion  programs,  particularly  drug 
diversion  programs,  community 


corrections  programs,  systems  designed 
to  accurately  evaluate  and  classify 
iiunates  within  the  system,  and 
programs  and  treatment  designed  to 
assist  in  reducing  recidivism,  including 
rehabilitation  and  treatment  programs 
and  job  skills.  Emphasis  will  be  placed 
on  a  corrections  system's  abiUty  to  plan 
for  and  implement  these  basic 
components  of  a  comprehensive  and 
coordinated  approach  to  correctional 
policy. 

Comprehensive  Correctional  Planning 

By  definition,  a  comprehensive 
system  involves  state  and  local 
governments;  thus,  the  development  of 
a  comprehensive  plan  necessitates  a 
partnership  and  collaboration  among 
state  and  local  entities.  Because  the  flow 
of  offenders  begins  at  the  local  level, 
both  local  and  state  governments  play 
key  roles  in  the  punishment  of  offenders 
through  alternative  sanctions  and 
incarceration  in  correctional  facihties. 
The  input  of  county  and  municipal 
juvenile  and  criminal  justice  officials 
will  be  considered  essential  to  creating 
an  effective  overall  state  strategy  to  meet 
the  goals  of  this  grant  program.  Both 
local  and  state  governments  also  have  a 
strong  interest  in  any  change  in  the 
capacity  of  any  component  of  the 
corrections  system.  The  statutory 
assurances  are  clear  in  their  intent  that 
states  are  expected  to  share  funds  with 
local  units  of  government  in  support  of 
effective  implementation  of  the 
comprehensive  plan. 

Participants  in  the  comprehensive 
plan  development  should  represent  a 
broad  mix  of  interested  and  involved 
organizations  and  officials  fixim  varjing 
perspectives.  Every  effort  should  be 
made  by  the  state  to  include  mayors, 
city  and  coimty  officials,  pofice 
departments,  sheriffs,  judges, 
prosecutors,  community  corrections 
administrators,  representatives  from  the 
treatment  and  education  communities 
and  indigent  defense,  concerned 
citizens,  and  victims'  advocates,  as  well 
as  the  juvenile  justice  system. 
Applicants  should  also  take  an  active 
role  in  involving  state  and  juvenile 
justice  administrative  agencies  and 
advisory  boards.  The  manner  in  which 
criminal  and  juvenile  justice  functions 
are  structiued  in  various  states  and  their 
relationships  with  other  justice  agencies 
will  affect  the  roles  played  in  the 
development  of  an  effective  correctional 
plan. 

The  comprehensive  correctional  plan 
must  addr^  how  the  state  has  involved 
local  jurisdictions  and  the  plan  for 
sharing  funds  with  local  facihties,  truth 
in  sentencing  and  victims'  rights  issues, 
and  the  continuum  of  correctional 


options  required  for  adult  and  juvenile 
offenders.  It  must  meet  the  overall  goal 
of  incarcerating  violent  offenders,  and 
must  convey  the  options  for  nonviolent 
offenders  that  will  tree  up  traditional 
bed  space  to  accompUsh  that  goal. 

Victims'  Rights  and  Needs 

To  be  eligible  to  receive  grants,  states 
must  provide  assiuances  that  they  have 
implemented  poUcies  that  provide  for 
the  recognition  of  the  rights  and  needs 
of  crime  victims.  No  specific 
requirements  for  complying  with  this 
condition  are  prescribed  by  this  interim 
rule  in  relation  to  fiscal  year  1995 
funding  because  of  the  need  for 
comprehensive  review  of  the  status  of 
victims'  rights  measures  in  state 
systems.  State  appUcations  for  fiscal 
year  1995  funding  should  include 
information  on  measures  which  are  in 
effect  or  under  consideration  in  the  state 
to  protect  the  rights  and  interests  of 
crime  victims. 

More  definitive  guidance  will  be 
provided  concerning  compliance  with 
this  condition  in  a  final  rule  or  related 
guideUnes  for  funding  in  fiscal  year 
1996  and  thereafter.  Areas  that  have 
been  identified  as  implicating  important 
rights  and  needs  of  crime  victims 
include:  (1)  Providing  notice  to  victims 
concerning  case  and  offender  status.  (2) 
providing  an  opportunity  for  victims  to 
be  present  at  public  court  proceedings, 
(3)  providing  victims  the  opportunity  to 
be  heard  at  sentencing  and  parole 
hearings,  (4)  providing  for  restitution 
and  other  compensation  to  victims,  and 
(5)  establishing  administrative 
mechanisms  or  other  mechanisms  to 
effectuate  these  rights. 

States  that  expect  to  seek  funding 
under  this  program  in  fiscal  year  1996 
or  thereafter  are  encouraged  to  review 
the  status  of  victim  rights  measures  in 
their  systems,  particularly  with 
reference  to  the  five  areas  identified 
above.  Federal  law  incorporates 
significant  measures  in  each  of  these 
areas  for  federal  cases.  The  provisions  of 
federal  law  go%-eming  these  issues  may 
be  useful  for  states  as  a  possible  model 
for  reform,  if  they  have  not  already 
adopted  similar  measures  in  their  owm 
systems.  See  42  U.S.C.  10606(b)(3),  (7). 
10607(c)  (notice  concerning  case  and 
offender  status):  42  U.S.C.  10606(b)(4) 
(right  to  be  present  at  public  court 
proceedings);  Rule  32  of  the  Federal 
Rules  of  Criminal  Procedure,  as 
amended  effective  December  1, 1994 
(right  of  allocution  in  sentencing  for 
victims);  18  U.S.C.  3663,  3553(c) 
(general  restitution  provisions  for 
federal  cases);  42  U.S.C.  10607(a)  and 
(b).  10607(c)(5)  (assignment  of 
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responsibility  for  victim-related 
functions). 

Truth  in  Sentencing  Incentive  Grants 

To  be  eligible  to  receive  funding 
under  the  Truth  in  Sentencing  (kant 
Program,  in  addition  to  meeting  the 
assurances  listed  in  Subtitle  A,  states 
must  also  meet  certain  sentencing 
requirements,  bi  particular,  to  qualify 
for  this  part  of  the  grant  program,  states 
must  have  in  effect  sentencing  laws  that 
either  provide  fat  violent  offenders  to 
(1)  serve  not  less  than  85  percent  of 
their  sentences,  or  (2)  meet  other 
requirements  that  ensure  that  violent 
offienders,  and  eapedally  repeat  violent 
offenders,  remain  incarcerated  for 
substantially  greater  percentages  of  their 
imposed  sentences. 

The  Office  of  Justice  Programs  is 
aware  that  the  vast  ma)ority  of  states 
will  at  present  have  difficidty  in 
meeting  the  condition  that  violent 
offenders  serve  at  least  85  percent  of  the 
sentence  imposed.  No  specific  guidance 
for  complying  with  this  assurance  is 
prescribed  at  this  time  both  because 
funding  for  this  program  is  not  available 
in  FY  '95.  and  also  because  of  the  need 
for  further  review  of  state  compliance 
issues.  Moreover,  we  are  particularly 
interested  in  comments  from  the  field 
on  compliance  issues  and  on  the 
definition  of  "violent  offender"  for 
purposes  of  truth  in  sentencing  grant 
awards. 

FY  1905  Correctional  Boot  Camp 
Initiative 

The  availability  of  funds  each  year  is, 
of  course,  limited  by  the  appropriations 
process.  In  fiscal  year  1995.  Congress 
has  allocated  $24.5  million  to  Subtitle  A 
grant  programs  and  has  imposed 
additional  limitations  on  the  uses  of 
.these  grfuit  funds. 

Consistent  with  congressional  intent, 
grant  awards  in  fiscal  year  1995  will  be 
for  construction-related  costs  of 
correctional  boot  camps  and  will  be 
allocated  through  the  discretionary 
grant  component  of  the  Violent  OflTender 
Incarceration  Grant  I*rogram. 
Construction-related  costs  are  broadly 
interpreted  to  include  costs  associated 
with  both  the  planning  and 
development  of  the  facility.  OJP  is 
expressly  precluded,  however,  fitjm 
funding  operating  expenses. 

Specifically,  grant  funds  can  be  used 
to  plan,  develop,  construct,  or  expand 
adult  and  juvenile  boot  camp  programs 
which  must  include  coordinated, 
intensive  aftercare  services  for  inmates 
following  release.  Pursuant  to  the 
requirements  specified  in  Subtitle  A, 
boot  camps  are  correctional  programs  of 
no  longer  than  six-months  incarceration 


and  must:  [1]  Exclude  offenders  who 
have  at  anv  time  been  convicted  of  a 
violent  felony  or  similarly  adjudicated 
juveniles,  (2)  adhere  to  a  regimented 
schedule,  (3)  provide  for  iiunate 
participatibn  in  education,  job  training 
and  substoice  abuse  counseling  or 
treatment,  land  (4)  coordinate  intensive 
aftercare  services  with  the  services 
provided  during  the  period  of 
confinemeiit. 

The  program  emphasis  in  fiscal  year 
1995  will  be  cm  the  construction. 
renovation  and  expansion  of 
correctional  boot  camp  facilities  that 
will  firee  conventional  prison,  jail  and 
juvenile  correctional  space  for  the 
confinemmt  of  violent  o£fenders  so  they 
can  serve  •  substantial  amount  of  their 
imposed  sentences.  To  receive  funds, 
correctional  systems  will  have  to 
demonstrate,  through  a  comprehensive 
correctional  plan  and  prisoner  screening 
and  security  classification  system,  that 
(1)  there  i^  a  need  for  additional  secure 
confinement  space  for  violent  offenders, 
and  (2]  this  need  will  be  met  through 
the  constrmction  of  a  boot  camp  facility 
that  proviles  housing  otherwise 
unavailab  s  for  nonviolent  offenders. 

With  rei  ard  to  juvenile  facilities, 
priority  w  11  be  given  to  juvenile  boot 
camps  tha  are  designed  to  prevent 
,  juvenile  o  fenders  at  risk  from  becoming 
violent  of  mders.  This  desired  outcome 
will  most  likely  be  accomplished  if  the 
jurisdiction  engages  in  efforts  that 
.  maximize  the  Ukelihood  that  juvenile 
boot  camp  participants  would  otherwise 
be  incarcerated  in  traditional  seciu« 
facilities  (e.g.,  participation  limited  to 
those  you^s  who  have  been  adjudicated 
delinquen  :s  and  who  have  been 
sentenced  to  the  juvenile  state 
correction  il  agency).  Among  this 
populatioi  1,  juvenile  offenders  whose 
escalating  patterns  of  delinquent 
behavior  i  idicate  that  an  authoritative 
boot  camp  intervention  is  likely  to 
suppress  or  abate  emerging  tendencies 
towards  ckronic  or  violent  deUnquent 
behavior  siould^be  considered  prime 
candidate^  for  ^>ot  camp  participation. 

To  be  elgible  to  receive  grants  for 
correctionpl  boot  camp  construction, 
states  mu«  meet  the  eligibility  criteria 
outlined  mr  the  Violent  Offender 
Incarceration  Grant  Program,  including 
the  assurances  specified  in  Section 
20101(b)  of  Subtitle  A. 

Detaile(  program  guideUnes  and 
applicatio  a  material  for  the  fiscal  year 
1995  com  ctional  boot  camp  initiative 
will  be  av  dlable  in  January  1995. 

Technical  Assistance  and  Training/ 
Evaluatio  i 


In 
to  assist 


with  the  intent  of  Congress 
slates  in  meeting  these 


keep  ng 


assurances,  the  Department  proposes  to 
designate  up  to  10  percent  of  the  funds 
available  in  this  program  to  provide 
technical  assistance  and  training  to 
states  that  presently  do  not  meet  the 
required  general  assurances  or  want  to 
expand  and  improve  on  current  efforts 
in  these  areas.  Specifically,  the 
Department  will  provide  training  and 
assistance  to  states  with  the 
comprehensive  corrections  planning 
process,  the  development  of  truth  in 
sentencing  statutes,  and  in  otherwise 
moving  toward  compliance  with  the 
required  conditions.  States  which  meet 
the  general  assurances  in  fiscal  year 
1995,  or  are  working  toward 
compliance,  will  be  in  a  better  position 
to  receive  grant  monies  imder  these 
programs  over  the  next  several  years. 

Further,  it  is  the  intent  of  the 
Department  that  selected  federal 
initiatives  under  the  new  anti-crime  law 
be  evaluated.  To  accomplish  this  goal,  a 
portion  of  the  overall  funds  authorized 
under  this  Subtitle  will  be  set  aside  for 
purposes  of  implementing  a  national 
evaluation  strategy.  Recipients  of  funds 
must  agree  to  cooperate  with  federally- 
sponsored  evaluations  of  their  projects 
and  to  conduct  evaluations  as  required 
by  the  national  evaluation  strategy.  In 
addition,  recipients  of  program  funds 
will  be  required  to  conduct  a  local 
assessment  and  report  on  program 
implementation. 

Request  for  Comments 

In  submitting  comments,  please  be 
cognizant  of  the  above-described 
statutory  limitations.  In  administering 
the  Subtitle  A,  Correctional  Facilities 
Grant  Program,  OJP  seeks  to  fulfill 
congressional  intent  by  ensuring  that 
the  statutory  limitations  are  applied 
appropriately  to  all  recipients. 

Comments  are  particularly 
encouraged  with  respect  to  the 
following  definitions  and 
implementation  policy  issues: 

(1)  Definition  of  "Violent  Offender" 
[§  gi.2(a),  §  91.4(b)l  (This  interim  rule 
reserves  the  issue  for  now,  but  the 
Department  will  issue  a  final  rule  based 
on  comments  received,  in  advance  of 
the  implementation  of  Subtitle  A  in 
fiscal  year  1996); 

(2)  Definition  of  "Serious  Drug 
Offense"  (§91. 4(b)]; 

(3)  How  a  state  can  demonstrate 
compliance  with  the  assurance  that  it 
has  implemented,  or  will  implement, 
correctional  policies  and  programs, 
including  "truth  in  sentencing  laws 
that:  (a)  "ensure  that  violent  offenders 
serve  a  substantial  portion  of  the 
sentences  imposed,"  (b)  "are  designed 
to  provide  sufficiently  severe 
punishment  for  violent  offenders, 
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inchiding  vi^nt  juvenile  offenders,** 
and  (c)'**tiw  prison  time  si»ved  is 
appropriately  lelated  to  the 
determination  that  the  inmate  is  a 
violent  offendei  and  for  a  period  of  time 
deemed  neoessuy  to  protect  the 
public."  f§«1.2p).  §91.3(b)(l)l; 

(4)  How  a  state  can  demonstrate 
compHance  with  the  condition  to 
"provide  for  the  recognition  of  the  rights 
and  needs  of  crtrae  victims" 
l§91.3{bH?)]; 

(5)  How  a  state  can  d^nonstrate  that, 
as  a  result  of  the  funds  received  tmder 
this  section,  secure  space  will  be  made 
available  for  tiie  confinement  of  violent 
offenders  tS  91.3(b)(3)]; 

(6)  How  to  ensure  that  states  have  met 
the  condition  to  involve  and  ^are  ftmds 
received  wiA  counties  and  other  units 
of  local  government  {§  91.3(b)(5)l:    - 

(7)  How  to  define  die  scope  of  the 
Comprehensive  Correctional  Plan 
{§91.3(d)J;and 

(8)  How  a  state  can  demonstrate 
compliance  with  the  condition  for 
receiving  Trufli  in  Sentencing  Incentive 
Grants,  i.e.,^*persons  convicted  of 
violent  crimes  serve  not  less  dian  85% 
of  the  sentence  imposed"  [§91 .4(b)]. 

In  soliciting  comments  on  the  above 
definitions  and  key  policy 
implementation  issues,  OJP  hopes  to 
forge  a  productive  federal/sts^te/local 
partnership  in  addressing  the  challenge 
of  providing  an  effective  criminal  justice 
system  re^ranse  to  the  increased 
numbers  of  violent  offenders. 

The  fimd  nde  will  address  all 
comments  submitted  and  substfflitive 
differences  incorporated  will  be 
explmned. 

Administrative  Requirements 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  section  1(b),  Principles  of 
Regulaticm.  This  rule  is  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  section  3(f}.  Regulatory 
Plaiming  and  Review,  and  accordingly 
this  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

The  Assistant  Attorney  General  for 
the  Office  of  Justice  Programs  in 
accordance  %vith  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b))  has 
reviewed  this  regulation  and  by 
approving  it  ontifies  that  this  regulation 
will  no*  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

No  information  collection 
requirements  are  contained  in  this  rule. 
Any  infbnnation  collection 
requirements  contained  in  future 
application  notices  for  programs 
authorized  by  this  rule  will  be  reviewed 
by  the  Office  uf  Management  and 


Budget  (OMB),  as  is  required  by  the 
provisions  of  flie  PaperwoA  Feductiofn 
Act,  91  U.S.C  3504(h). 

This  regulation  is  being  published  as 
an  interim  final  rule,  without  prior 
publication  of  notice  and  comment,  and 
is  made  effective  immediately,  for  good 
cause  as  eiq>lained  below.  Under  5 
U.S.C  553(a)(2).  matters  relating  to 
grants  are  exempted  from  notice  and 
comment  requirements.  Moreover,  in 
this  case,  advance  notice  and  comment 
woidd-be  impractical  and  contrary  to 
the  puUic  interest.  Title  II.  Subtitle  A  of 
the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  requires  the 
publication  of  regulations  implementing 
the  ^ant  program  within  90  days  of 
enactment  of  the  Act. 

b^  order  to  satisfy  congressional 
requirements  and  intentions  of 
expeditious  implementation,  these 
regulations  are  effective  immediately  so 
that  digibie  states  may  apply  for  the 
boot  camp  discretionary  program. 
Publishing  a  notice  of  proposed 
rulemaking  and  awaiting  receipt  of 
comments  would  significantly  delay  the 
impteraeittatitm  of  Ae  FY  '95  boot  camp 
grant  program.  Such  delay  would  be 
contrary  to  the  public  interest  and 
would  contradict  the  congressional 
intent  to  provide  immediate  grant 
assistance. 

Althou^  OJP  will  proceed 
expeditiously  with  regard  to  the 
promidgation  of  guidelines  for  the  fiscal 
year  1995  boot  camp  program,  we  an 
very  interested  in  receiving  public 
comment  on  the  overall  program  and 
will  consider  all  comments  in  preparing 
the  final  rule. 

List  of  Subjects 

Grant  programs.  Judidal 
administration. 

For  the  reasons  set  out  in  the 
preamble.  Title  28.  Chapter  I.  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  part  91  as  set  forth 
below. 

PART  91— GRANTS  FOR 
CORRECTIONAL  FACILITIES 

Subpart  A— General 

Sec. 

91.1  Purpose. 

91.2  Definitions. 

91.3  General  eligibility  requirements. 

91.4  Truth  in  Sentencing  Incentive  Giaiits 

91.5  VioleDt  OQender  Incarceration  Grarts. 

91.6  Matching  Requirement. 

Sut>part  B^-rr  95  Correctional  Boot 
Camp  Initiative 

91.10    General. 


AutiMrMf:  Section  20KS  of  Sobtitie  A. 
Title  II  of  tbe  Violent  Crime  Ccmtrol  and  Law 
Enforoement  Act  of  1994. 


Sut>part 


§91.1 

The  Attorcey  General,  throu^  the 
Assistant  Attorney  General  for  the 
Office  of  Justice  Programs,  will  malte 
grants  to  states  and  to  states  organized 
as  mulli-state  compacts  to  construct, 
develop,  expand,  operate  or  improve 
correctional  facilities,  indudiitg  boot 
camp  faiciUties  and  otiier  alternative 
correctional  facilities  that  can  free 
conventional  space  for  the  confinement 
of  violent  offenders,  to: 

(a)  Ensure  that  prison  space  is 
available  for  the  confinement  of  violent 
offenders;  and 

(b)  implement  truth  in  sentencing 
laws  for  senteacing  violent  offenders. 

%9^^   OefiaWona. 

(a)  Violent  Offender— [nsserveii] 

(b)  Serious  Drug  Offense  means  an 
offense  involving  manufacturing, 
distributing,  or  possessing  with  intent  to 
manufacture  or  distribute,  a  controlled 
sidistanoe  (as  defined  in  Section  102  of 
the  Controlled  Suiistances  Act  (21 
U.S.C.  802)1.  for  which  a  nuudmiun  term 
of  imprisonment  of  10  years  or  more  is 
prescribed  by  state  law. 

(c)  Part  1  Violent  Crimes  means 
murder  and  non-neghgent 
manslaughter,  forcible  rape.  robber>-. 
and  aggravated  assault  as  reported  to  tbe 
Federal  Bureau  of  Investigation  for 
purposes  of  the  Uniform  Crime  Reports. 
If  such  data  is  unavailable,  Bureau  of 
Justice  Statis[&»  (B|S)  pubhcations  may 
be  utilized.  See,  e.g..  "Census  of  State  ' 
and  Federal  Correctional  Facilities. 
1990."  ("Part  1  Violent  Crimes"  are 
defined  iiere  solely  as  the  statutorily 
prescribed  basis  for  the  formula 
allocation  of  funding.) 

(d)  Recipient  means  indi\idual  stales 
or  multi-state  compacts  awarded  funds 
under  this  Part 

(e)  State  means  a  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  United  States  Virgin  Islands, 
Arrrerican  Samoa,  Guam  and  the 
Northern  Mariana  Islands. 

(0  Cbmpre.'iensiMe  Correctional  Plan 
means  a  plan  which  represents  an 
integrated  approadb  to  the  management 
and  operation  of  adult  and  juvenile 
c:orrectional  bcilities  and  programs  and 
which  includes  diversion  programs, 
particularly  drug  diversion  programs, 
community  corrections  programs,  a 
prisoner  screening  and  security 
classification  system,  appropriate 
professional  training  for  corrections 
officers  in  dealing  with  violent 
offenders,  prisoner  rehabilitation  and 
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treatment  programs,  prisoner  work 
activities  (including  to  the  extent 
practicable,  activities  relating  to  the 
development,  expansion,  modification, 
or  improvement  of  correctional 
facilities)  and  job  skills  programs, 
educational  programs,  a  pre-release 
prisoner  assessment  to  provide  risk 
reduction  management,  post-release 
assistance  and  an  assessment  of 
recidivism  rates. 

(g)  Correctional  facilities  includes 
boot  camps  and  other  alternative 
correctional  facilities  for  adults  or 
juveniles  that  can  free  conventional  bed 
space  for  the  confinement  of  violent 
offenders. 

(h)  Boot  camp  means  a  corrections 
program  for  adult  or  juvenile  offenders 
of  not  more  than  six-months 
confinement  (not  including  time  in 
confinement  prior  to  assignment  to  the 
boot  camp]  involving: 

(1)  Assignment  for  participation  in  the 
program,  in  conformity  with  state  law, 
by  prisoners  other  than  prisoners  who 
have  been  convicted  at  any  time  for  a 
violent  felony; 

C2)  Adherence  by  inmates  to  a  highly 
regimented  schedule  that  involves  strict 
discipline,  physical  training,  and  work; 

(3)  Participation  by  inmates  in 
appropriate  education,  job  training,  and 
substance  abuse  coimseling  or 
treatment;  and 

(4)  Post-incarceration  aftercare 
services  for  participants  that  are 
coordinated  with  the  program  carried 
out  during  the  period  of  imprisonment. 

(i)  Truth  in  sentencing  laws  means 
laws  that: 

(1)  Ensure  that  violent  offenders  serve 
a  substantial  portion  of  sentences 
imposed; 

(2)  Are  designed  to  provide 
sufficiently  severe  punishment  for 
violent  offenders,  including  violent 
juvenile  offenders;  and 

(3)  The  prison  time  served  is 
appropriately  related  to  the 
determination  that  the  inmate  is  a 
violent  offender  and  for  a  period  of  time 
deemed  necessary  to  protect  the  public. 

f  91.3    General  Eligibility  Requirements. 

(a)  Recipients  must  be  individual 
states,  or  states  organized  as  multi-state 
compacts. 

(b)  Application  Requirements.  To  be 
eligible  to  receive  either  a  formula  or  a 
discretionary  grant  under  Subtitle  A,  an 
applicant  must  submit  an  application 
which  includes: 

(1)  Assurances  that  the  state(s)  have 
implemented,  or  will  implement, 
correctional  policies  and  programs, 
including  truth  in  sentencing  laws.  No 
specific  requirements  for  complying 
with  this  condition  are  prescribed  by 


this  int  !rim  rule  for  fiscal  1995  funding 
becaus(  of  the  need  for  further  review 
of  the  a  :atus  of  truth  in  sentencing  laws 
and  the!  impact  and  needs  reqtiirements 
relating  to  reform  in  state  systems. 

(2)  Assurances  that  the  state(s)  have 
implemented  or  will  implement  policies 
that  pn  ivide  for  the  recognition  of  the 
rights  s  ad  needs  of  crime  victims. 

State  >  are  not  required  to  adopt  any 
specifi( :  set  of  victims  rights  measures 
for  con  pliance,  but  the  adoption  by  a 
state  of  measures  which  are  comparable 
to  or  e>  ceed  those  applied  in  federal 
proceedings  will  be  deemed  sufficient 
compli^ce  for  eUgibiUty  for  funding.  If 
the  stale  has  not  adopted  victims  rights 
measu^s  which  are  comparable  to  or 
exceed  federal  law,  the  adequacy  of 
compliance  will  be  determined  on  a 
case-b]i-case  basis.  States  will  be 
affordeil  a  reasonable  amount  of  time  to 
achieve  compliance.  States  may  comply 
with  tl:  is  condition  by  providing 
recogn  tion  of  the  rights  and  needs  of 
crime  i  ictims  in  the  following  areas:    ~ 

(i)  pQ}viding  notice  to  victims 
concerting  case  and  offender  status; 

(ii)  providing  an  opporttinity  for 
victims  to  be  present  at  public  court 
proceedings  in  their  cases; 

(iii)  ]  iroviding  victims  the  opportunity 
to  be  h  sard  at  sentencing  and  parole 
hearini  s; 

(iv)  I  roviding  for  restitution  to 
victimi ;  and 

(v)  ei  tabUshing  administrative  or 
other  n  lechanisms  to  effectuate  these 
rights. 

(3)  A  ssurances  that  funds  received 
under  this  section  will  be  used  to 
construct,  develop,  expand,  operate  or 
improi  e  correctional  facilities  to  ensure 
that  se  ■Mie  space  is  available  for  the 
confini  iment  of  violent  offenders. 

(4)  A  ssurances  that  the  state(s]  has  a 
comprt  hensive  correctional  plan  in 
accord  ince  with  the  definition  elements 
in  §91  2.  If  the  state(s)  does  not  have  an 
adequi  te  comprehensive  correctional 
plan,  tl  ichnical  assistance  will  be 
availat  le  for  compUance.  States  will  be 
affordc  d  a  reasonable  amount  of  time  to 
develo  j  their  plans. 

(5)  A  ssurances  that  the  state(s)  has 
involv  id  counties  and  other  units  of 
local  g  jvemment,  when  appropriate,  in 
the  coi  struction,  development, 
expansion,  modification,  operation  or 
improvement  of  correctional  facilities, 
design  ;d  to  ensure  the  incarceration  of 
violen  offenders  and  that  the  state(s) 
will  si  are  funds  received  with  counties 
and  ot  ler  units  of  local  government, 
taking  Into  account  the  burden  placed 
on  the  le  units  of  government  when  they 
are  rec  uired  to  confine  sentenced 
prison  jrs  because  of  overcrowding  in  • 
state  p  :ison  facilities. 


(6)  Assurances  that  funds  received 
imder  this  section  will  be  used  to 
supplement,  not  supplant,  other  federal, 
state,  and  local  funds. 

(7)  Assurances  that  the  state(s)  has 
implemented,  or  vvill  implement  within 
18  months  after  the  date  of  the 
enactment  of  the  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994 
(September  13, 1994),  policies  to 
determine  the  veteran  status  of  inmates 
and  to  ensure  that  incarcerated  veterans 
receive  the  veterans  benefits  to  which 
they  are  entitled. 

(8)  Assurances  that  correctional 
facilities  will  be  made  accessible  to 
persons  conducting  investigations  under 
the  Civil  Rights  of  Institutionalized 
Persons  Act  (CREPA).  42  U.S.C.  1997. 

(9)  If  applicable,  documentation  of  the 
multi-state  compact  agreement  that 
specifies  the  construction,  development, 
expansion,  modification,  operation,  or 
improvement  of  correctional  facilities. 

(10)  If  applicable,  a  description  of  the 
eligibility  criteria  for  participation  in 
any  boot  camp  that  is  to  be  funded. 

(c)  States,  and  states  organized  as 
multi-state  compacts,  which  can 
demonstrate  affirmative  responses  to  the 
assurances  outlined  above  will  be 
eligible  to  receive  funds. 

(a)  Each  state  application  for  such 
funds  must  be  accompanied  by  a 
comprehensive  correctional  plan.  The 
plan  shall  be  developed  in  consultation 
with  representatives  of  appropriate  state 
and  local  units  of  government,  shall 
include  both  the  adult  and  juvenile 
correctional  systems,  and  shall  provide 
an  assessment  of  the  state  and  local 
correctional  needs,  and  a  long-range 
implementation  strategy  for  addressing 
those  needs. 

(e)  Local  units  of  government,  i.e.,  any 
city,  county,  town,  township,  borough, 
parish,  village  or  other  general  purpose 
subdivision  of  a  state,  or  Indian  tribe 
which  performs  law  enforcement 
functions  as  determined  by  the  secretary 
of  the  Interior,  are  in  turn  eUgible  to 
receive  subgrants  fi-om  a  participating 
state(s).  Such  subgrants  shall  be  made 
for  the  purpose(s)  of  carrying  out  the 
implementation  strategy,  consistent 
with  state(s)  comprehensive  correctional 
plan. 

(f)  In  awarding  grants,  consideration 
shall  be  given  to  the  special  burden 
placed  on  states  which  incarcerate  a 
substantial  number  of  inmates  who  are 
in  the  United  States  illegally.  States  will 
not  be  required  to  submit  additional 
information  on  numbers  of  criminal 
aliens.  The  Bureau  of  Justice  Assistance 
(BJA)  and  the  Immigration  and 
Naturalization  Service  (INS)  are 
currently  working  together  to 
implement  the  State  Criminal  Alien 
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Assistance  Program  (SCAAP)  to  assist 
the  states  with  the  costs  of  incarcerating 
criminal  ahens.  The  Office  of  Justice 
Programs  will  coordinate  with  the 
SCAAP  program  to  obtain  the  relevant 
information. 

§  91 .4.    Trutti  in  Sentencing  Incentive 
Grants.  . 

(a)  Half  of  the  total  amount  of  funds 
appropriated  to  cany  out  Subtitle  A  for 
each  of  the  fiscal  years  1996, 1997. 
1998, 1999  and  2000  will  be  made 
available  for  Truth  in  Sentencing 
Incentive  Grants. 

(b)  Eligibility.  To  be  eligible  to  receive 
such  a  grant,  a  state,  or  states  organized 
as  multi-state  compacts,  must  meet  the 
requirements  of  §  91.3  and  must 
demonstrate  that  the  state{s) — 

(1)  has  in  effect  laws  which  require 
that  persons  conxicted  of  violent  crimes 
serve  not  less  than  85%  of  the  sentence 
imposed;  or 

(2)  Since  1993— 

(i)  has  increased  the  percentage  of 
convicted  violent  offenders  sentenced  to 
prison; 

(ii)  has  increased  the  average  prison 
lime  which  will  be  served  in  prison  by 
convicted  vioient  offenders  sentenced  to 
prison; 

(iii)  has  increased  the  percentage  of 
sentence  which  will  be  served  in  prison 
by  violent  offenders  sentenced  to 
prison:  and 

(iv)  has  in  effect  at  the  time  of 
application  laws  requiring  that  a  person 
who  is  convicted  of  a  violent  crime  shall 
serve  not  less  than  85%  of  the  sentence 
imposed  if — 

(A]  the  person  has  been  convicted  on 
I  or  more  prior  occasions  in  a  court  of 
tite  United  States  or  of  a  state  of  a 
violent  crime  or  a  serious  drug  offense; 
and 

(B)  each  violent  crime  or  serious  drug 
offense  was  committed  after  the 
defendant's  conviction  of  the  preceding 
violent  crime  or  serious  drug  offense. 

(c)  Formula  Allocation.  The  amount 
available  to  carr>'  out  this  section  for 
any  fiscal  year  will  be  allocated  to  each 
eligible  state  in  the  ratio  that  the 
number  of  Part  1  violent  crimes  reported 
by  such  state  to  the  Federal  Bureau  of 
Investigation  for  1993  bears  to  the 
number  of  Part  1  violent  crimes  reported 
by  all  states  to  the  Federal  Bureau  of 
Investigation  for  1993. 

(d)  Transfer  of  Unused  Funds.  On 
September  30  of  each  fiscal  years  1996, 
1998. 1999  and  2000,  the  Attorney 
General  will  transfer  to  the  funds  to  be 
allocated  under  the  Violent  Offender 
Incarceration  Grant  formula  allocation 
(section  91.5)  any  funds  made  available 
to  carry  out  this  section  that  are  not 
allocated  to  an  ehgible  state  under 
paragraph  (b)  of  this  section. 


§91^    Viotont  Offender  incarceration 
Grants. 

(a)  Half  of  the  total  amount  of  fimds 
appropriated  to  carry  out  this  subtitle 
for  each  of  fiscal  years  1996, 1997. 1998. 
1999  and  2000  will  be  made  available 
for  Violent  Offender  Incarceration 
Grants. 

(b)  Eligibility.  To  be  eligible  to  receive 
such  a  grant,  a  state,  or  states  organized 
as  multi-state  compacts,  must  meet  the 
requirements  of  section  91.3(b). 

(c)  Allocation  of  Violent  Offender 
Incarceration  Funds — 

(1)  Formula  Allocation.  85%  of  the 
sum  of  the  amount  available  for  grants 
under  this  section  for  any  fiscal  year 
and  any  amount  transferred  as  described 
in  section  91.4(c)  for  that  fiscal  year  will 
be  allocated  as  follows: 

(i)  0.25%  will  be  allocated  to  each 
eligible  stato  except  that  the  United 
States  Virgin  Islands,  American  Samoa. 
Guam  and  the  Northern  Mariana  Islands 
shall  each  be  allocated  0.05%.  * 

(ii)  The  amount  remaining  after 
application  of  paragraph  (c)(l)(i)  of  this 
section  win  be  allocated  to  each  eligible 
state  in  the  ratio  that  the  number  of  Part 
1  violent  crimes  reported  by  such  state 
to  the  Federal  Bureau  of  Investigation 
for  1 993  bears  to  the  nimiber  of  Part  1 
violent  crimes  reported  by  all  states  to 
the  Federal  Bureau  of  Investigation  for 
1993. 

(2)  Discretionarj'  Allocation.  Fifteen 
percent  of  the  sum  of  the  amoimt 
available  for  Violent  Offender 
Incarceration  Grants  for  any  fiscal  year 
under  this  subsection  and  any  amount 
ti-ansferred  as  described  in  §  91.4(c)  for 
that  fiscal  year  will  be  allocated  at  the 
discretion  of  the  Assistant  Attorney 
General  for  OJP  to  states  that  have 
demonstrated: 

(i)  the  greatest  need  for  such  grants, 
and 

(ii)  the  ability  to  best  utiUze  the  funds 
to  meet  the  objectives  of  the  grant 
program  and  ensure  that  secure  cell 
space  is  available  for  the  confinement  of 
violent  offenders. 

(d)  TraasfBr  of  Unused  Fimds.  On 
September  30  of  each  fiscal  years  1996, 
1997. 1998. 1999  and  2000,  the 
Assistant  Attorney  General  will  u-ansfer 
to  the  discretionary  program  imder 
paragraph  (c)(2)  of  this  section  any 
funds  made  available  under  paragraph 
(c)(1)  of  tliis  section  that  are  not 
allocated  to  an  ehgible  state  under 
paragraph  (c)(1)  of  this  section. 

§91.6    ystching  Requirement 

(a)  The  federal  share  of  a  grant 
recei\'ed  under  this  subtitle  may  not 
exceed  75  percent  of  the  costs  of  a 
proposal  described  in  an  application 
approved  imder  this  subtitle.  The 


matching  requirenwnt  can  only  be  mot 
through  a  hard  cash  match,  and  must  be 
satisfied  by  the  end  of  the  project 
period.  A  certification  to  that  effect  will 
be  required  of  each  recipient  of  grant 
funds  and  must  be  submitted  to  the 
Office  of  lostice  Programs  with  the 
application. 

Subpart  B— FY  95  Correctional  Boot 
Camp  Initiative 

§91.10    General. 

(a)  Scope  of  Boot  Camp  Program. 
Funding  is  appropriated  in  fiscal  year 
1995  to  provide  grants  to  states  and 
multi-state  compacts  to  plan,  develop, 
construct  and  expand  correctional  boot 
camps  for  adults  and  juveniles. 

(b)  Adult  and  juvenile  boot  camps, 
referred  to  as  "correctional  boot  camps," 
are  programs  that  "provide  a  structured 
environment  for  dehvering  non- 
traditional  corrections  programs  to 
criminal  offenders." 

(c)  With  respect  to  this  program,  the 
mandates  of  the  Juvenile  Justice  and 
Delinquenc>-  Prevention  Act  (42  U.S.C. 
Sec.  5601  et  seq.)  shall  apply. 

(d)  Eligibility.  (1)  Funding  is  available 
for  both  adult  and  juvenile  boot  camps. 
To  be  eligible  for  the  funding  of  boot 
camps,  states  must  comply  with  the 
general  assurances  in  §  91.3(b)  or 
demonstrate  steps  taken  toward 
compliance.  While  the  majority  of 
assurances  are  applicable  to  the  adult 
correctional  system,  those  states 
applying  for  grants  for  juvenile  boot 
camps  must  include  the  juvenile  system 
in  the  state  comprehensive  correctional 
plan  and  demonstrate  how  construction 
of  the  boot  camp  will  make  secure  space 
available  to  house  violent  juvenile 
offenders. 

(2)  For  purposes  of  the  FY  '95  boot 
camp  program,  a  "violent  felony"  means 
any  crime  punishable  by  imprisoiunent 
for  a  term  exceeding  one  year,  or  an  act 
of  juvHiile  delinquenc}-  that  would  be 
punishable  by  imprisonment  for  such 
term  if  committed  by  an  aduh.  that: 

(i)  involves  the  use  or  attempted  use 
of  a  firearm  or  other  dangerous  weapon 
against  another  person,  or 

(ii)  results  in  death  or  serious  bodily 
injury  to  another  person. 

(3)  States  must  document  that  the 
boot  camp  program  does  not  involve 
more  than  six-months  confinement  (not 
including  confinement  prior  to 
assignment  to  the  boot  camp)  and 
includes: 

(i)  assignment  for  participation  in  the 
program,  in  conformity  widi  state  law. 
by  prisoners  other  Aan  prisoners  who 
have  been  convicted  at  any  time  of  a 
violent  felony; 
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(ii)  adherence  by  inmates  to  a  highly 
regimented  schedule  that  involves  strict 
discipline,  physical  training  and  work; 

(iii)  participation  by  inmates  in 
appropriate  education,  job  training,  and 
substance  abuse  counseling  or 
treatment;  and 

(iv)  post-incarceration  aftercare 
services  for  participants  that  are 
coordinated  with  the  program  carried 
out  during  the  period  of  imprisonment. 

(4)  States  must  provide  assurances 
that  boot  camp  construction  will  free  up 
secure  institutional  bed  space  for 
violent  offenders. 

(e)  Evaluation.  (1)  Recipients  will  be 
required  to  cooperate  with  a  national 
evaluation  team  throughout  the 
plaiming  and  implementation  process. 
Recipients  are  also  strongly  encouraged 
to  provide  for  an  independent 
evaluation  of  the  impact  and 
effectiveness  of  the  funded  program. 

(2)  Jurisdictions  are  strongly 
encouraged  to  engage  in  systematic 
planning  activities  and  to  develop  and 
evaluate  boot  camps  as  part  of  a 
comprehensive,  and  integrated 
correctional  plan. 

(0  Limitation  on  funds.  Grant  funds 
cannot  be  used  for  operating  costs. 
States  will  be  required  to  show  how 
operating  expenses  will  be  provided. 

(g)  Matching  Requirement.  The 
federal  sh£ie  of  a  grant  received  may  not 
exceed  75  percent  of  the  costs  of  the 
proposed  boot  camp  program  described 
in  the  appoved  application.  The 
matching  requirement  can  only  be  met 
through  a  hard  cash  match,  and  must  be 
satisfied  by  the  end  of  the  project 
period;  facility  operating  expenses  may 
not  be  used  to  meet  the  match 
requirement  for  the  construction  project 
supported.  Match  may  be  made  through 
grantee  contribution  of  construction- 
related  costs.  A  certification  to  that 
effect  will  be  required  of  each  recipient 
of  grant  funds. 

(h)  Innovative  Boot  Camp  Programs. 
Jurisdictions  are  encouraged  to  explore 
the  development  of  "iimovative"  boot 
camp  programs  which  incorporate 
principles  based  on  the  accumulation  of 
research  and  practical  experience,  and 
reflect  sound  and  effective  correctional 
practice. 
Laurie  Robinson, 

Assistant  Attorney  General,  Office  of  Justice 
Progmms 

|FR  Doc.  94-29963  Filed  12-6-94;  8:45  am] 
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DEPAR  -MENT  OF  TRANSPORTATION 
Coast  (uard 
33CFR  >art165 

[COTP  B  iltimore  94-030] 

RIN211^E84 

Regulai  »d  Navigation  Area  Regulation; 
Ice  Ope  'ations  in  Chesapealie  Bay 


AGENCY 
ACTION 


Coast  Guard,  DOT. 
'Notice  of  implementation. 


SUMMAFfr:  The  Ice  Navigation  Season 
Regulated  Navigation  Area  on  the 
northerti  portion  of  the  Chesapeake  Bay 
and  its  ributaries.  including  the 
Chesapi  ^e  and  Delaware  Canal,  will  be 
implem  iated  December  1, 1994. 

The  r  »gulations  for  this  Regulated 
Navigation  Area,  foimd  in  33  CFR 
165.503,  state  that  they  shall  be  placed 
in  effect  and  terminated  at  the  direction 
of  the  Qiptain  of  the  Port  Baltimore  by 
notice  in  the  Federal  Register. 

The  mirpose  of  this  Regulated 
Navigawon  Area  is  to  provide  mariners 
transitimg  the  Regulated  Navigation  Area 
notice  qf  the  time  period  in  which  this 
regulat^n  shall  be  effective.  The 
piupos#  of  this  regulation  is  to  enhance 
the  saf^y  of  navigation  in  the  affected 
waters  fcy  requiring  operators  of  certain 
vessels,  during  their  vessel's  transit  of 
the  Regulated  Navigation  Area,  to  be 
aware  df  currently  effective  Ice 
Navigafion  Season  Captain  of  the  Port 
Orders  ssued  by  the  Captain  of  the  Port 
Baltim<  re. 

EFFECTI  ^E  DATE:  This  regulation  is 
effectiv  i  12  am,  December  1, 1994,  and 
shall  continue  until  April  30, 1995  as 
necessary  for  the  safe  transit  of  vessels 
in  the  i  rea  unless  sooner  terminated  by 
the  Cai  tain  of  the  Port.  Cancellation 
Notice  Adll  be  published  in  the  Federal 
Regist( 

FOR  FUl  ITHER  INFORMATION  CONTACT: 

Eugene  Zimbalkin,  Chief  Warrant 
Officer  U.S.  Coast  Guard  Marine  Safety 
Office  ialtimore.  Customs  House,  40 
South  ^ay  Street,  Baltimore,  Maryland 
21202-14022,  (410)  962-2651. 

SUPPL^ENTARY  INFORMATION: 

Draftii  g  Information 


The 
Eugen< 
Officer 
the 


Poi  t 


irafters  of  this  regulation  are 
Zimbalkin,  Chief  Warrant 
,  project  officer  for  the  Captain  of 
,  Baltimore,  Maryland  and 
Lieuteiant  Kathleen  A.  Duignan,  project 
attomc  y.  Fifth  Coast  Guard  District 
Legal  3teff- 


Dated:  November  29, 1994. 
G.S.  Cope, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Baltimore,  Maryland. 
(FR  Doc.  94-30055  Filed  12-6-94;  8:45  ami 
BILUNO  COOE  4910-14-M 


33  CFR  Part  165 
[COTP  Baltimore  94-031] 
RIN2115-AA97 

Safety  Zone  Regulation;  Inner  HartMr 
FireworKs  Display,  Patapsco  River, 
Inner  Hart>or,  Baltimore,  MD 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 

SUMMARY:  With  this  regulation,  the 
Coast  Guard  Marine  Safety  Office 
Baltimore  is  establishing  two  temporary 
safety  zones  for  the  New  Years  Eve 
Inner  Harbor  fireworks  display.  These 
safety  zones  are  necessary  to  control 
spectator  craft  and  to  provide  for  the 
safety  of  life  and  property  on  U.S. 
navigable  waters  during  this  event. 
Entry  into  these  zones  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

EFFECTIVE  DATES:  This  regulation  will  be 
effective  from  11  p.m.  December  31, 
1994  until  1  a.m.  January  1, 1995  with 
an  alternate  date  of  January  1, 1995  fi-om 
6  p.m.  to  8  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Warrant  Officer  Eugene 
Zimbalkin,  U.S.  Coast  Guard  Marine 
Safety  Office,  Baltimore  Custom  House, 
40  South  Gay  Street,  Baltimore, 
Maryland  21202-4022,  (410)  962-5118. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rule  Making  has  not  been 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  The  original  application  to 
hold  this  event  was  not  submitted  imtil 
October  25, 1994  to  Coast  Guard  Group 
Baltimore.  Because  of  the  late  original 
submission  date  and  the  additional 
changes  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide  for 
a  delayed  effective  date.  Publishing  an 
NPRM  and  delaying  its  effective  date 
would  be  contrary  to  the  public  interest 
since  immediate  action  is  needed  to 
prevent  hazards  to  the  boating 
community. 

Background  and  Purpose 

The  Baltimore  Office  of  Promotion 
requested  a  safety  zone  for  the  Baltimore 
Inner  Harbor  fireworks  display  to  take 
place  December  31, 1994/January  1, 


1995  with  an  alternate  date  of  January 
1, 1995.  Because  of  the  way  the 
fireworks  display  will  be  set  up,  the 
Coast  Guard  Marine  Safety  Office 
Baltimore  has  determined  that  two 
separate  safety  zones  will  be  necessary 
to  protect  the  public  and  control 
spectator  craft  during  this  event. 

Discussion  of  Regulations 

The  Coast  Guard  Marine  Safety  Office 
Baltimore  is  establishing  safety  zones 
around  two  fireworks  barges  that  will  be 
anchored  in  the  Irmer  Hartior, 
Baltimore,  Maryland.  One  barge  (Barge 
A)  will  be  anchored  in  the  middle  of  the' 
Inner  Harbor  Basin,' 250  yards  off  of  the 
west  sea  wall  and  the  second  barge 
(Barge  B)  will  be  anchored 
approximately  400  yards  west  of  the 
West  Channel  Turning  Basin. 

Safety  Zone  (A)  will  be  around  barge 
A  and  will  encompass  all  waters  of  the 
Inner  Harbor  that  lie  within  a  circle' 
with  a  radius  of  200  feet,  with  the  center 
of  the  circle  being  the  fireworks  barge  A. 
Safety  Zone  (B)  will  be  around  barge  B. 
and  will  encompass  all  waters  of  the 
Inner  Harbor  that  lie  within  a  circle 
vfirh  a  radius  of  840  feet,  with  the  center 
of  the  circle  being  fireworks  barge  B. 

Spectators  that  wish  to  watch  the 
fireworks  display  aboard  their  vessels 
may  anchor  outside  of  the  safety  zones, 
but  they  may  not  anchor  in  or  block  a 
navigable  channel.  Patrol  craft  will  be 
on  hand  to  assist  the  boating  public  and 
ensiu«  safety  of  life  and  property  during 
the  event. 

Since  the  Inner  Harbor  will  not  be 
closed  for  an  extended  period  during 
these  safety  zones,  vessel  traffic  should 
not  be  severely  disrupted. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Chief  Warrant  Officer  Eugene 
Zimbalkin,  project  officer  for  the 
Captain  of  the  Port,  Baltimore,  Maryland 
and  Lt.  Kathleen  A.  Duignan,  project 
attorney  Fifth  Coast  Guard  District  Leeal 
Staff. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  imder  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  fulj  Regulatory 
Evaluation  under  paragraph  lOe  of  the 


regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

This  regulation  will  only  be  in  effect 
for  two  hours,  therefore,  the  Coast 
Guard  expects  the  impact  of  this  rule  to 
be  minimal.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  Section  2.B.2.C.  of 
Commandant  Instruction  M16475.1B, 
and  actions  to  protect  public  safety  have 
been  determined  to  be  categorically 
excluded  bom  further  enviroiunental 
documentation. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  rule  will  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  165  of  Title  33,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  165-[AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C  191: 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  In  part  165  a  temporary  section 
165.T05-097  is  added  to  read  as 
follows: 

f  165.T05-097    Safety  Zone:  Inner  Harbor 
Fireworks  Display,  Patapsco  River,  Inner 
Hart>or,  Baltimore,  MO. 

(a)  Location.  The  following  areas  are 
safety  zones: 

(1)  Safety  Zone  (A)  wrill  encompass  all 
waters  of  the  Iimer  Harbor,  Patapsco 
River  which  lie  within  a  circle  with  a 
radius  of  200  feet,  with  the  center  of  the 
circle  being  a  fireworks  barge  (Barge  A) 
located  at  approximately: 


Latitude 
39'1703" 


Longitude 
76°36"33"  W. 


(2J  Safety  Zone  (B)  will  encompass  all 
waters  of  the  Inner  Harbor,  Patapsco 
River  which  lie  within  a  circle  with  a 
radius  of  840  feet,  with  the  center  of  the 
circle  being  a  fireworks  barge  (Barge  B) 
located  at  approximately: 


Latitude 
39*16'37~  N. 


Longitude 
76*35'53"  W. 


(b)  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port, 
Baltimore,  Maryland  to  act  on  his 
behaff. 

(c)  General  information.  The  Captain 
of  the  Port  and  the  Duty  Officer  at  the 
Marine  Safety  Office,  Baltimore, 
Maryland  can  be  contacted  at  telephone 
number  (410)  962-5100.  The  Coast 
Guard  Patrol  Commander  and  the  senior 
boarding  officer  on  each  vessel 
enforcing  the  safety  zones  can  be 
contacted  on  VHF-FM  chaimels  13  and 
16. 

(d)  Regulations. 

(1)  In  accordance  with  general 
regulations  in  §  165.23  of  this  part,  entry 
into  safety  zones  A  and  B  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  or  his  designated  representative. 

(2)  The  operator  of  any  vessel  which 
enters  into  or  operates  in  safety  zones  A 
and  B  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)  of  this  section,  but  may 
not  block  a  navigable  channel. 

(e)  Effective  dates.  This  section 
becomes  effective  from  11  p.m. 
December  31, 1994  until  1  a.m.  January 
1, 1995  with  an  alternate  date  of  January 
1, 1995  from  6  p.m.  to  8  p.m.  imless 
terminated  sooner  by  the  Captain  of  the 
Port,  Baltimore,  Maryland. 

Dated:  November  29, 1994. 
G.S.  Cope. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port,  Baltimore,  Maryland. 
IFR  Doc  94-30056  Filed  12-6-94;  8:45  am| 
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33  CFR  Part  165 
[COTP  SmamMk  »4-^23| 
nM2115-AA97 

Safety  Zone  Reguiattoas;  Savannah  , 
River,  Savannah,  QA 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  moving  safety  zone  for  the 
departure  of  the  Deck  Bai:ge  bie  Del  Sol 
and  the  Escorting  Tugs  on  the  Savannah 
River.  The  safety  zone  is  needed  to 
preempt  the  possibility  of  collision 
between  converging  vessels  due  to  the 
large  beam  required  in  the  river  channel 
by  the  Deck  Barge's  cargo. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  between  November 
21, 1994  and  December  19, 1994.  with 
times  as  published  in  Coast  Guard 
District  Seven  local  notice  to  mariners. 
FOR  FURTHER  MF0RMATK3N  COffTACT: 
LT.  ).A.  Simmerman,  Marine  Safety 
OfRce  Savannah  at  Tel:  (912)  652-4353, 
between  the  hoius  of  0730  and  1600, 
Monday  through  Friday,  except 
holidays. 

SUPPt.EMENTARY  INFORMATION:  hi 
accordance  with  5  U.S.C  553,  a  Notice 
of  Proposed  Rulemaking  (NPRM)  was 
not  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  after  Federal 
RegMler  publication.  Publishing  an 
rJPRM  and  delaying  its  effective  date 
would  be  contrary  to  the  public  interest 
since  immediate  action  is  needed  to 
prevent  possible  hazards  to  mariners. 

Drafting  Information 

The  drafters  of  this  regulations  are  LT. 
J.A.  Simmerman,  project  officer  for  the 
Captain  of  the  Port,  Savannah,  Georgia, 
and  LT.  J.M.  Losego,  project  attorney, 
Seventh  Coast  Guard  District  Legal 
Office. 

Discussion  of  Regulation 

The  Coast  Guard  is  establishing  a 
moving  safety  zone  for  the  departure  of 
the  Deck  Barge  Isle  Del  Sol  and  the 
Escorting  Tugs  on  the  Savannah  River 
from  Marcona  Ocean  Industries  Dock, 
Fort  Jackson  continuing  throughout  its 
transit  until  it  is  east  of  the  Colreg 
Demarcation  Line.  The  zone  will  consist 
of  an  area  within  a  50  yard  radius 
around  the  tugs  and  deck  barge  during 
its  transit  in  the  Savannah  River.  The 
Captain  of  the  Port  has  restricted  vessel 
operaticHis  in  this  safety  zone.  No 
persons  or  vessels  will  be  allowed  to 
enter  or  operate  within  this  zone,  except 
as  may  be  authorized  by  the  Captain  of 
Iho  Port,  Savannah,  Georgia.  This 


regulat  an  is  issued  pursuant  to  33 
U.S.C.  i231.  as  set  out  in  the  authority 
citation  of  all  of  part  165. 

Federa  ism 


This 


; ,  iction  has  been  analyzed  in 
accords  nee  with  the  principles  and 
criteria  {contained  in  Executive  Order 
.  the  proposed  rulemaking 
have  sufficient  Federalism 
lic^ions  to  warrant  the  preparation 
Fee  eralism  Assessment. 


12612 
does 

impli 
of  a 


£nd: 


net 


and 

been 

excluded 


Enviro^ental  Assessment 

The  (toast  Guard  has  considered  the 
environ  menial  impact  of  this  proposal 
consist  int  with  Section  2.B.2.C  of 
Comm^dant  Instruction  M16475.1B 

to  protect  public  safety  have 
d<  termined  to  be  categorically 
from  further  environmental 
documentation. 


Regulai  ory  Evaluation 

Thesi !  regulations  are  not  a  significant 
regulat  iry  action  under  section  3(f)  of 
Execut  ^e  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  beqefits  under  section  6(a)(3]  of  that 
order,  ft  has  been  exempted  from  review 
by  the  i  )fnce  of  Management  and 
Budget  under  that  order.  It  is  not 
signific  mt  imder  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
Februa]  y  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
propoE)  il  to  be  so  minimal  that  a  full 
Regulai  ary  Evaluation  under  paragraph 
lOe  of  t  le  regulatory  policies  and 
proced  ires  of  IXDT  is  unnecessary.  The 
safety  i  one  will  be  in  effect  for  a  total 
of  8  ho'  irs  between  November  21, 1994 
and  De  :ember  19, 1994.  The  specific 
times  a  e  as  published  in  Coast  Guard 
DistricI  Seven  local  notice  to  mariners. 

Sinc(  the  impact  of  this  proposal  is 
expect<  d  to  be  minimal,  the  Coast  Guard 
certifie  i  that,  if  adopted,  it  will  not  have 
a  signi  icant  economic  impact  on  a 
substai  tial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  165 

Harb  >rs.  Marine  safety.  Navigation 
(water  Reporting  and  recordkeeping 
require  nnents.  Safety  measures, 


Waterv  ays 
Regula  ion 


CO  nsj 


In 
Subpa] 
of  Fed<  ral 
follow! : 


PART 


1. 
contin 


ideration  of  the  foregoing, 
C  of  Part  165  of  Title  33,  Code 
Regulations,  is  amended  as 


65— [AMENDED] 


authority  citation  for  Part  165 
les  to  read  as  follows: 


Tie 


Authoriiy:  33  U.S.C  1231;  50  U.SC  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6D4-1, 
6.04-6,  and  160.5. 

2.  A  temporary  section  §  165.T07-123 
is  added  to  read  as  follows: 

§165.T07-123    S^ety  Zone:  Savannah 
River,  Savannah,  QA. 

(a)  Location.  The  following  area  is  a 
moving  safety  zone  for  the  departure  of 
the  Deck  Barge  Isle  Del  Sol  and  the 
Escorting  Tugs  on  the  Savannah  River 
from  Marcona  Ocean  Industries  Docks, 
Fort  Jackson  continuing  throughout  its 
transit  until  it  is  east  of  the  Colreg 
Demarcation  Line.  The  zone  %vill  consist 
of  an  area  wathin  a  50  yard  radius 
around  the  tug  and  deck  bai^  diuing  its 
transit  in  the  Sa\'annah  River. 

(b)  Effective  dates.  This  section  will 
be  effective  between  November  21, 1994 
and  December  19, 1994  with  times  as 
published  in  Coast  Guard  District  Seven 
local  notice  to  mariners. 

(c)  Regulations. 

In  accordance  with  the  general 
regulations  in  Section  165.23  of  this 
part,  entry  into  the  zone  is  subject  to  the 
following  requirements: 

(1)  This  safety  zone  is  closed  to  all 
marine  trafllc,  except  as  may  be 
permitted  by  the  Captain  of  the  Port  or 
a  representative  of  the  Captain  of  the 
Port. 

(2)  The  representative  of  the  Captain 
of  the  Port  is  any  Coast  Guard 
commissioned,  warrant  or  petty  officer 
who  has  been  designated  by  the  Captain 
of  the  Port,  Savannah,  GA,  to  act  on  his 
behalf.  The  representative  of  the  Captain 
of  the  Port  will  be  abroad  a  Coast  Guard 
vessel. 

(3)  Vessel  operators  desiring  to  enter 
or  operate  within  the  safety  zone  shall 
contact  the  Captain  of  the  Port  or  his 
representative  to  obtain  permission  to 
do  so.  Vessel  operators  given  permission 
to  enter  or  operate  in  the  safety  zone 
shall  comply  with  all  directions  given 
them  by  the  Captain  of  the  Port  or  his 
representative. 

(4)  The  Captain  of  the  Port  may  be 
contacted  by  telephone  via  the 
Command  Duty  Officer  at  (912)  652- 
4353.  Vessels  assisting  in  the 
enforcement  of  the  safety  zone  may  be 
contacted  on  VHF-FM  channels  16  or 
13,  or  vessel  operators  may  determine 
the  restrictions  in  effect  for  the  safety 
zone  by  coming  alongside  a  vessel 
patrolling  the  perimeter  of  the  safety 
zone. 

(5)  The  Captain  of  the  Port  will  issue 
a  Marine  Safety  Information  Broadcast 
Notice  to  Mariners  to  notify  the 
maritime  community  of  the  safety  zone 
and  restrictions  imposed. 


/  Vol.  59,  No.  234  / 


Wednesday,  December  7,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  234  /  Wednesday.  December  7.  1994  /  Rules  and  Regulations  63025 


Dated:  November  20. 1994. 
M.H.  Johnson, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  Savannah.  Georgia. 
(FR  Doc  94-30054  Filed  12-6-94;  8:45  am) 
BILLING  CODE  4»10-14^ 


UBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Parts  251, 252, 253, 257,  and 

259 

[Oock0tNo.RM94-1A] 

Copyright  Arbitration  Royalty  Panels 

AGENCY:  Copyright  OfRce,  Ubrary  of 
Congress. 

ACTION:  Final  regulations. 


SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  adopting  final 
regulations  governing  the  conduct  of 
royalty  distribution  and  rate  adjustment 
proceedings  prescribed  by  the  Copyright 
Royalty  Tribunal  Reform  Act  of  1993. 
EFFECTIVE  DATE:  These  regulations  are 
elective  on  January  6, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Roberts,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel. 
P.O.  Box  70977,  Southwest  Station, 
Washington,  DC  20024,  (202)  707-8380. 
SUPPLEMENTARY  INFORMATION:  The 
Copyright  Royalty  Tribunal  Reform  Act 
of  1993,  Pub.  L  103-198, 107  Stat.  2304. 
eliminated  the  Copyright  Royalty 
Tribunal  (CRT)  and  replaced  it  with  a 
system  of  ad  hoc  Copyright  Arbitration 
Royalty  Panels  (CARPs)  administered  by 
the  Librarian  of  Congress  (Librarian)  and 
the  Copyright  Office  (Office).  The 
CARPs  adjust  royalty  rates  and 
distribute  royalties  collected  under  the 
various  compulsory  licenses  and 
statutory  obligations  of  the  Copyright 
Act.  The  CRT  Reform  Act.  which  was 
effective  immediately  upon  enactment, 
directed  the  Librarian  and  the  Office  to 
adopt  the  rules  and  regulations  of  the 
CRT  found  in  chapter  3  of  37  CFR.  17 
U.S.C.  802(d),  and  provided  that  the 
CRT's  regulations  were  to  remain  in 
effect  imtil  the  Librarian  adopts 
"supplemental  or  superseding 
regulations."  The  Office  adopted  the 
CRT's  rules  and  regulations  on  an 
interim  basis  on  December  22, 1993,  and 
notified  the  public  that  it  intended  to 
begin  a  rulemaking  proceeding  to  revise 
and  update  those  rules.  58  FR  67690 
(1993). 

The  Office  began  the  rulemaking 
proceeding  with  publication  of  a  Notice 
of  Proposed  Rulemaking  (NPRM)  on 
January  18, 1994.  59  FR  2550  (1994). 


The  NPRM  contained  substantial 
revisions  required  by  the  dual  structure 
of  the  royalty  rate  adjustment  and 
distribution  system  created  by  the  CRT 
Reform  Act.  Since  the  CRT's  rules  were 
designed  for  a  single  administrative 
,    body,  the  Office  proposed  extensive 
changes  to  accommodate  the  division  of 
authority  between  the  Librarian  and  the 
Copyright  Office  on  the  one  hand,  and 
the  CARPs  on  the  other.  In  additicm  to 
in\iting  written  public  comment,  the 
Copyright  Office  invited  interested 
parties  to  a  public  meeting  to  discuss 
the  proposed  regulations.  More  than  50 
individuals  attended  the  February  1, 
1994,  meeting. 

I.  Interim  Regulations 

.  After  considering  the  concerns  the 
parties  expressed  at  the  February  public 
meeting,  and  thoroughly  reviewong  the 
written  comments,  the  Copyright  Office 
issued  Interim  Regulations  on  May  9. 
1994.  59  FR  23964  (1994).'  The  Interim 
Regulations  substantially  revised  and 
updated  the  rules  adopted  in  December 
of  1993. 

The  need  for  immediate  adoption  of  a 
regulatory  fiamework  was  underscored 
by  the  inuninence  of  a  royalty 
distribution  of  money  collected  under 
the  Audio  Home  Recording  Act  of  1992 
for  digital  audio  recording  technology 
(DART).  Section  1007(b).  17  U.S.C. 
requires  determination  of  a  DART 
controversy  and  commencement  of 
arbitration  proceedings  on  March  30  of 
each  year  for  the  prior  year's  royalty 
collections.  The  1992  DART  distribution 
proceeding  was  begxm  by  the  Copyright 
Royalty  Tribunal  but  was  suspended 
when  the  Tribunal  was  aboUshed,  and 
therefore  needed  to  be  started  anew.  The 
1993  DART  distribution  was  begun  by 
the  Copyright  Office  under  the  new 
authority  conferred  by  the  CRT  Reform 
Act,  and  on  March  1, 1994,  the  Office 
published  a  notice  in  the  Federal 
Register  asking  the  claimants  to  the 

1992  and  1993  DART  royalties  to 
comment  as  to  the  existence  of  any 
controversies  in  the  royalty  funds.  59  FR 
9773  (1994). 

Anticipating  a  consolidated  DART 
distribution  proceeding  for  the  1992  and 

1993  calendar  years,  the  Copyright 
Office  postponed  the  date  for 
determination  of  DART  controversies 
from  March  30, 1994,  to  June  30. 1994. 
in  order  to  permit  adequate  time  for  the 
adoption  of  regulations  governing  a 
CARP  proceeding.  On  May  9. 1994,  the 
Office  adopted  the  Interim  Regulations 
with  the  intention  that  they  would 


>  Tlie  Cop>Tight  Office  also  published  technical 
corrections  to  the  Interim  Regulations.  59  FR  33201 
(1994). 


govern  any  DART  controversies  and 
proceedings  beginning  June  30. 1994. 

The  Office  created  a  new  subdivision 
of  the  regulations  devoted  entirely  to  the 
operation  and  procedures  of  the  CARPs. 
We  removed  parts  301  through  311  of 
chapter  III  of  37  CFR  and  created 
subchapters  A  and  B  of  chapter  II. 
Subchapter  A  comprises  the  Cop>Tight 
Office  rides  and  procedures,  consisting 
of  parts  201-211,  and  remains 
unchanged.  New  subchapter  B,  created 
by  the  Interim  Regulations,  comprises 
parts  251-259.  and  prescribes  die  rules 
and  procedures  of  the  CARPs. 

Part  251,  the  Copyright  Arbitration 
Royalty  Panel  Rules  of  Procedure, 
consists  of  regulations  governing  the 
organization  of  the  CARPs,  access  to 
CARP  meetings  and  records,  rules 
governing  the  conduct  and  course  of 
proceedings,  and  procedures  applicable 
to  rate  adjustments  and  distributions. 
Part  251  also  includes  extensive  rules  of 
conduct  for  arbitrators,  as  well  as 
appropriate  ethical  and  financial 
standards.  We  did  not  propose  any 
specific  rules  of  conduct  in  the  NPRM. 
but  did  reserve  a  subpart  for  such  rules 
and  solicited  comment  from  the 
interested  parties  on  the  issue.  See  59 
FR  at  2554  (1994). 

Part  252  contains  revised  rules  for  the 
filing  of  claims  to  cable  royalties, 
modeled  after  the  system  used  by  the 
CRT  for  the  filing  of  DART  royalty 
claims.  Parts  253  to  256— Use  of  Certain 
Copyrighted  Works  in  Connection  With 
Noncommercial  Educational 
Broadcasting;  Adjustment  of  Royalty 
Rate  for  Coin-Operated  Phonorecord 
Players;  and  Adjustment  of  Royalty 
Payable  Under  Compulsory  License  for 
Making  and  Distributing 
Phonorecords — is  virtually  identical  to 
the  former  CRT's  rules,  with  only  some 
minor  technical  changes.  Like  part  252. 
part  257— Filing  of  Claims  to  Satellite 
Carrier  Royalty  Fees— is  modeled  after 
the  royalty  claim  procedures  used  by 
the  CRT  for  DART.  Finally,  parts  258 
and  259 — Adjustment  of  Royalty  Fee  for 
Secondary  Transmissions  by  Satellite 
Carriers  and  Filing  of  Claims  to  Digital 
Audio  Recording  Devices  and  Media 
Royalty  Payments— contains  only  minor 
variations  fix)m  the  former  CRT's  rules. 
Since  the  CRT  Reform  Act  eliminated 
the  jukebox  compulsory  license  and 
replaced  it  with  a  new  provision  for 
negotiated  licenses  (formerly  section 
116A  of  the  Copyri^t  Act,  as  amended 
by  the  CRT  Reform  Act),  die  Copyright 
Office  dropped  the  regidations 
governing  the  filing  of  jukebox  royalty 
claims  (formerly  37  CFR  part  305). 
In  addition  to  soliciting  general 
comments  on  the  Interim  Regulations, 
the  Copyright  Office  also  posed  a 
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nunnwr  of  (jnestions  to  focus  the 
commentaton'  Mtsntian  on  specific 
issues  and  to  encounge  the  parties  to 
offer  their  sohiticms.  The  questions 
ranged  from  ii^iether  certain  types  of 
DART  proceedings  were  subject  to 
GARP  jorisdictian.  59  FR  23967  (1994). 
to  asldng  for  conunent  on  ten 
hypodietical  scenarios  designed  to  test 
the  parameters  of  the  conduct  rules.  Id. 
at  23980. 

Written  comments  on  the  Interim 
Regulations  were  due  June  IS,  1994. 
Reply  comments  were  due  Jviy  15, 
1994.'  The  Copyri^t  0£Bce  received  a 
total  of  14  comments  and  replies.  Many 
parties  filed  joint  comments,  and  some 
of  the  joint  commentators  also  filed 
separate  comments.  The  commentator 
groups  for  comments  and/or  replies 
were  as  follows: 

nnniiian  daimants  (CanadiaB  Ckiimnlsh 

Bla^RHaic  InduatriM  Asaociation  (EIA); 

James  Canning*  (Oinningt); 

joint  Sparta  Claimants,  the  National 
Association  of  Broadcasters,  Public 
Broiadcasttnfi  Serrioe,  the  Devotional 
dainiante,  me  Omadian  daimants,  and 
NaboaSl  Pidtbc  Radio  (collectively  Certain 
Copyright  Owners); 

National  Association  of  Braadcasters  (NAB): 

National  Music  Publishers  Association  and 
liie  Hany  Fox  Agency  (collectively  "Music 
Publishars"): 

Office  of  tke  Commissioner  of  Baseball 
(Baseball): 

Program  Suppliers  (Piugrii  Suppliers); 

Piugiam  Suppliers,  joint  Sports  Claimants, 
the  Natknal  AasociatioB  of  Broadcasters, 
Public  Bmarirsetiag  Senrica,  American 
Society  of  Composers,  Authors  and 
Pubtiahers,  Broadcast  Music,  Inc,  SESAC, 
Inc.,  tlie  DeTOtianal  Claimants,  tlie 
runiiHinn  Qaimaiits  and  Natiooal  Public 
Radio  (collectively  Copyright  Ovniers); 

Public  Broadcasting  Service  and  National 
Public  Radio  (collectively  PBS/NPR): 

Recording  Industry  Association  of  America, 
Inc.  r'RIAA"); 

Recording  Industry  Association  of  America, 
Ina  and  the  Alliance  of  Artists  and 
Recordii^  Companies,  Inc  (RIAA/AARC). 

n.  Suspension  of  DART  Distribotion 

As  discussed  above,  the  Office 
adopted  the  Interim  Regulations  to 
estd>lish  a  regulatory  framework  in  time 
for  the  start  of  DART  distribution.  The 
Office  postponed  the  date  for 
determination  of  controversies  to  the 
1992/93  DART  royalty  pools  from 
March  30, 1994,  to  June  30, 1994,  to 
prepare  for  the  possibility  of  convening 
a  CARP  for  DART  distribution.  We 


*  In  addition,  the  Copyrighi  OfTice  mat  with 
representatives  from  ASCAP.  BKQ.  th«  Canadian 
Claimants,  the  Devotional  OainMnts,  the  )oitA 
Sports  Claiinanta.  f4AB,  NPR.  PBS.  ant]  Program 
Suppliers  on  Aufasl  11th  on  manar*  pertaining  to 
cable  copyright  royalty  diatributioo.  The  minutes  of 
that  meeting  are  associiUed  with  the  comment  file 
and  are  availaMe  fa-  pntilic  inspection  and  copying. 


published  k  request  for  comment  on  the 
existence  ^f  a  controversy  for  d»  1992/ 
93  fimds.  adopted  the  Interim 
Regulatio^,  established  a  procedural 
schedule  i  >r  the  filing  of  comments  and 
motions  le  iding  up  to  a  convocation  of 
a  CARP,  ai  d  publi^ed  the  arbitrator  list 
all  before  jjune  30.  See  59  FR  9773 
(1994)  (Request  for  comments  as  to 
existence  ^f  controversy  and 
consolidation  of  1992  and  1993  fonils): 
59  FR  239M  (1994)  (Interim 
Regulation  s);  59  FR  25506  (1994) 
(Schedule  of  procedural  dates);  59  FR 
24486  (19<  4)  (Aibitrator  list). 

In  respo  ise  to  the  Office's  request  for 
comments  as  to  the  existence  of 
controvers  es,  the  Office  received  a 
motion,  su  pported  by  a  majority  of  the 
1992/93  iArT  claimants,  requesting 
that  the  1992/93  DART  royalty 
distributitm  be  consolidated  with  the 
1994  DART  distribution.  The  movants 
argued  that  although  they  anticipated 
the  existeitce  of  controversies,  the 
amount  ofjroyalties  in  the  1992  and 
1993  fuadm  was  insufficioit  to  justify 
the  cost  ona  CARP  proceeding.  "Hiey 
therefore  requested  that  the  Office 
suspend  all  procedural  dates  and  defer 
all  consideration  of  DART  distributions 
until  1995, 

On  July  {13, 1994,  the  Librarian  of 

anted  the  claimants'  motion 
ion  of  the  1992/1993  DART 
prtxseeding  and 
of  that  proceeding  with 
~  distribution.  59  FR 
The  result  of  the 
Librarian's  action  is  that  the  first  DART 
distributitm  proceeding  will  begin  no 
sooner  th^i  March  30, 1995.  The 
Librarian  ilso  authorized  distribution  of 
die  1992  atid  1993  Nonfeatured 
Musiciansland  Nonfeatured  Vocalists 
DART  subnmds — two  subfimds  not 
subject  to  pARP  proceedings — and 
scheduled'  a  public  meeting  for 
Septembet  27, 1994,  to  discuss  what 
would  constitute  the  best  evidence  for 
distributitm  of  the  Sound  Recordings 
Fund  andlhe  Musical  Works  Fimd  Id. 

With  tha  suspension  of  DART  until 
1995,  the  first  proceeding  conducted  by 
a  Copyright  Aibitration  Royalty  Panel 
vrill  likely  be  distribution  of  the  1990 
and  1991  Cable  royalties.  The  claimant 
groups  to  1990/1991  cable  royalties 
have  infoikned  the  Copyright  Office  that 
they  wishjto  begin  proceedings  in 
accordande  with  final,  not  interim, 
regulatione.  The  Office  has  already         * 
received  i^tten  comments  on  the 
Interim  Regulations;  therefore,  the 
Copyright  Office  is  adopting  Final 
Regulations  that  will  govern  all  rate 
adjustmeats  and  distributions  of 


Congress 
for  sus<^ 
distributii 
consolidai 
the  1994 
35762  (1 


royalties  prescribed  by  the  CRT  Reform 
Act.3 

m.  Joint  Claims 

Commentators  had  extensive 
comments  about  the  interim  rule 
governing  the  filing  of  joint  royalty 
claims.  Sections  252.3(4)  and  257.3(4) 
require  claimants  filing  a  joint  claim  to 
cable  and  satellite  carrier  compulsory 
Ucense  royalties,  respectively,  to 
identify  at  least  one  secondary 
transmission  containing  a  claimant's 
copyrighted  works  for  each  claimant 
listed  in  the  joint  claim.  See  59  FR 
23992,  23994  (1994).  Performmg  rights 
societies  were  exempted  from  this 
requirement  by  §  252.3(a)(4)  and 
§  257.3(a)(4).  Because  these  sections 
generated  much  controversy,  and 
because  some  of  the  commentators  filed 
a  motion  requesting  that  the  Office 
reconsider  tliis  part  of  the  regidations. 
we  find  that  the  issue  deserves 
reconsideration  and  resolution  separate 
bom  the  general  discussion  of 
amendment  to  the  Interim  R^ulations. 

The  former  CRT's  rules  and 
regulations  govoning  the  filing  of 
claims  of  the  CRT.  which  we  adopted  on 
an  interim  basis  in  December  1993.  are 
brief.  Section  302.7(a)  of  the  CRT's  old 
rules  simply  permitted  the  filing  of  joint 
claims  for  cable  royalties,  but  provided 
little  else: 

For  piuposes  of  this  clause  claimants  may 
file  claims  jointly  or  as  a  single  daun.  Such 
filing  shall  include  such  information  as  the 
Copyright  Royalty  Tribunal  may  require.  A 
joint  claim  shall  include  a  concise  statement 
of  the  authorization  for  the  filing  of  the  joint 
clainL  A  performing  rights  society  shall  not 
be  required  to  obtain  &t>m  its  members  or 
affiliates  separate  authonzations,  apart  bom 
their  standard  agreements,  for  purposes  of 
this  filing  and  fee  distribution. 

37  CFR  302.7(a)  (1993).  To  the 
Copyright  Office's  knowledge,  the 
Tribimal  never  adopted  or  prescribed 
any  additi<xial  requirements  for  the 
filing  of  joint  claims,  nor  was  there  any 
guidance  on  what  information  should  be 
included  in  a  claim.  Section  309  of  the 
Tribunal's  rules,  govoning  the  filing  of 
claims  to  satelUte  carrier  royalties,  was 
even  more  concise  with  respect  to  the 
requirements  for  filing  joint  claims, 


>  It  is  important  to  note  that  «vhile  today's  Final 
Regulations  replace  the  rules  oontaiaed  in  the 
Interim  Regulations,  there  are  sevsral  policy 
deterimnations  and  decisions  discussed  in  the 
preambles  to  the  Interim  Regulations  and  Notice  of 
Proposed  Rulemaking  which  remain  in  effect.  For 
example,  the  Office  will  cootinua  1o  consider 
proceedings  pending  before  the  CRT  at  the  time  of 
its  elimination  as  null  and  void  and  without 
binding  effect.  See  59  FR  at  23965-66  (1994). 
Psitles  prsaicing  befare  dM  CARPs  should 
therefore  be  fuciliar  with  the  pteanbles  to  the 
Interim  Regulations  ai>d  the  NPRM  in  this  ducliet 
in  conjunction  with  tcnlay's  Final  Regulatiotu. 
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stating  simply  that  "{cjlaimants  may  file 
jointly  (M*  as  a  single  claim,"  and 
providing  the  same  exemption  for 
performing  rights  societies  regarding 
authorizations.  37  CFR  309.2  (1993). 

Our  NPRM  proposed  significant 
revisions  to  the  Tribunal's  rules 
regarding  the  filing  of  both  cable  and 
satellite  carrier  rovalty  claims.  59  FR 
2556,  2557  (1994)'.  The  purpose  of  the 
proposed  revision  was  to  "implement  a 
procedural  system  similar  to  that 
adopted  by  the  Tribunal  for  the  filing  of 
digital  audio  claims."  Id.  at  2556. 
Claimants  were  expressly  authorized  to 
file  joint  claims,  and  would  be  required 
to  file  "a  concise  statement  of  the 
authorization  for  the  filing  of  the  joint 
claim."  Id.  at  2566  (cable),  2567 
(satellite).  Performing  rights  societies 
would  continue  to  enjoy  an  exemption 
from  obtaining  separate  authorizations 
from  each  of  their  members  for  filing  a 
joint  claim.  For  claimants  initially  filing 
an  individual  claim  and  later 
negotiating  a  joint  claim  with  other 
claimants,  the  proposed  rules  required 
that  either  the  joint  or  individual 
claimant  notify  the  Copyright  Office  of 
the  change  within  14  days  of  making  the 
agreement  to  enter  into  a  joint  claim.  Id. 
Finally,  the  proposed  rules  required 
joint  claimants  to  "make  available  to  the 
Copyright  OEBce,  other  claimants,  and, 
where  applicable,  a  Copyright 
Arbiti-ation  Royalty  Panel,  a  list  of  all 
individual  claimants  covered  by  the 
joint  claim."  Id.  No  mention  was  made 
as  to  whether  each  joint  claimant  was 
required  to  identify  at  least  one 
secondary  transmission  of  its  woiks, 
beyond  the  general  language  of 
§§  253.3(a)(4)  (cable)  and  257.3(a)(4) 
(satellite)  establishing  the  basis  for  a 
claim:  "A  general  statement  of  the 
nature  of  the  claimant's  copyrighted 
works  and  identification  of  at  least  one 
secondary  transmission  *»  *  • 
establishing  a  basis  for  the  claim."  Id. 

The  Office's  proposed  changes  to  the 
requirements  for  filing  cable  and 
satellite  carrier  royally  claims  elicited 
little  comment.  Only  PBS  asked  for 
clarification  of  the  requirement  for 
identifying  a  secondary  transmission  for 
a  joint  claim;  it  askod  what  it  took  to 
satisfy  the  requirement — a  statement 
that  merely  identified  at  least  one 
secondary  transmission  for  at  least  Mie 
of  the  claimants  included  within  the 
joint  claim,  or  a  statement  identifying  at 
least  one  secondary  transmission  for 
each  claimant  to  the  joint  claim.  See  59 
FR  23979  (1994)  (comments  of  PBS  at 
2).  In  discussing  reS*  comment  in  the 
Interim  Regidations,  we  acknowledged 
that  the  NPRM  "muddiefdj  the  waters' 
for  the  filing  of  cable  and  satellite 
carrier  claims,  and  the  Imerim 


Regulations  deleted  the  proposed 
requirement  for  joint  claimants 
providing  a  list  identifying  each 
claimant  to  the  joint  claim.  Id.  In  so 
doing,  we  stated  our  belief  that  the 
former  Tribunal's  regulations  required 
that  a  joint  claim  identify  at  least  one 
secondary  transipission  for  each  joint 
claimant,  and  found  support  for  such 
requirement  in  the  Copyright  Act: 

We  are  troubled,  however,  by  changing 
what  had  been  a  longstanding  requirement  at 
the  Tribunal  for  obliging  all  daimants  to 
identify  at  least  one  secondary  transmission 
of  their  copyrighted  works.  VVhile  such 
requirement  does  undoubtedly  add  to  the 
time  and  expense  burdens  of  joint  claimants 
such  as  PBS,  it  is  not  without  purpose.  The 
law  states  plainly  that  cable  compulsory 
license  royalties  are  only  to  be  distributed  to 
"copyright  owners  who  claim  that  their 
works  were  the  subject  of  secondary 
transmissions  by  cable  systems  during  the 
relevant  semiannual  period."  17  U.S.C. 
111(d)(3).  To  support  such  s  claim.,  each 
claimant  may  reasonably  be  asked  to  identify 
at  least  one  secondary  transmission  of  his  or 
her  work,  thus  permitting  the  CopjTjght 
OfTice  to  screen  the  claims  and  dismiss  any 
claimants  who  are  clearly  not  eligible  for 
royalty  fees.  The  requirement  will  also  help 
to  reduce  time  spent  by  a  CARP  determining 
which  claimants  have  a  valid  claim:  If  only 
one  secondary  transmission  is  identified  for 
one  of  the  joint  claimants,  then  it  could  not 
readily  be  detennined  if  the  other  claimants 
were  even  eligible  for  cable  ro>-alties. 

In  an  effort  to  end  this  coidusion  we 
are  deleting  subsection  (e)  with  its 
requirement  that  joint  claimants  submit 
a  list  identifying  all  the  claimants. 
Instead,  we  are  amendmg  subsection 
(a)(4)  to  require  that  each  claimant  to  a 
joint  claim,  other  than  a  joint  claim  filed 
by  a  performing  rights  society  on  behalf 
of  its  members  or  affiliates,  must 
identify  at  least  one  secondary 
transmission  of  his  or  her  works. 
59  FR  23979  (1994). 

A  number  of  commentators  protested 
the  Office's  decision.  TOS/NPR,  the 
Office  of  the  Commissioner  of  Baseball 
(Baseball),  RIAA,  NAB  and  Program 
Suppliers  submitted  comments  devoted 
solely  to  the  filing  requirements  for  joint 
claims,  with  Program  Suppliers  asking 
that  reconsideration  of  the  joint  claims 
interim  regulations  be  severed  from  the 
instant  proceeding  for  immediate 
disposition.  See  Program  Suppliers, 
comments  at  5. 

The  commentators  oH^ered  essentially 
four  arguments  against  the  Office's 
decision:  (1)  to  require  each  joint 
claimant  to  identify  a  secondary 
transmission  containing  its  work  serves 
no  valid  purpose;  (2)  it  creates  imdue 
expense;  (3)  the  Copyright  Office  is 
erroneous  in  believing  that  the 
Copyright  Royalty  Tribunal  required 


each  joint  claimant  to  identify  a 
secondary  transmission;  and  (4)  it  is 
imfair  and  inappropriate  to  afiord 
performing  rights  societies  an 
exemption  and  not  others. 

First,  PBS/NPR  argued  tiiat  "no 
substantive  purpose  is  served  by  the 
requirement  for  separate  identifications 
of  secondary  transmissions  as  to  each 
party  included  within  the  joint  claim; 
this  is  simply  a  jurisdictional 
prerequisite  that  will  not  determine  the 
distribution  of  royalties."  PBS/NPR, 
comments  at  2.  Program  Suppliers 
concurred  with  this  view  and  criticized 
the  Office's  expressed  concern  that 
individual  program  information  is 
needed  to  assist  it  and  the  CARPs  to 
identify  claims  that  should  be 
dismissed: 

[Tjhe  Office's  suggestion  tiiat  such 
information  is  needed  so  if  couJd  screen 
hundreds  of  yearly  filings  to  detenniDe 
eligibility,  seems  a  particularly  inefficient 
use  of  its  resources.  •   •  *  Furthermore,  it  is 
unclear  what  action,  if  any,  the  Office  could 
take  regarding  eligibility  problems  related  to 
an  individual  claimant  within  a  joint  claim. 
Even  if  the  Office  finds  that  one  claimant  is 
ineligible  to  receive  royalties,  we  «rould 
assume  that  the  joint  claim  would  still 
remain  a  valid  claim.  Whether  and  to  what 
extent  tlie  share  awarded  to  tlie  joint 
claimants  should  be  reduced  by  the 
ineligibility  of  one  mem'oer  of  the  group  are 
questions  for  a  panel  based  on  the  record 
evidence.  Indeed,  such  questioos  are 
incapable  of  answers  at  the  filing  siage. 

Program  Suppliers,  comments  at  3-4 
(footnote  omitted).  Program  Suppliers 
and  Baseball  recommended  that  the 
Office  should  refrain  from  any 
examination  or  "screening"  of  claims  as 
a  regular  practice,  and  leave  sudi 
activities  and  efigibifity  issues  to  the 
claimants  to  raise  through  motions 
either  to  the  Librarian  or  the  CARPs. 
Program  Suppliers,  comments  at  4; 
Baseball,  comments  at  7. 

Second,  RIAA  asserted  that  the 
requirement  for  each  joint  claimant  to 
identify  a  secondary  transmission  is 
unduly  expensive  and  burdensome. 
Organizations  like  RIAA,  that  represent 
many  claimants,  would  be  forced  to 
contact  all  of  their  members  and  track 
down  a  secondary  transmission  for  each 
one.  The  problem  is  compounded  by  the 
time  lag  between  most  secondary 
transmissions  and  the  time  period  for 
filings  of  claims.  RIAA.  comments  at  2- 
3.  PBS  submits  that  it  devotes  roughly 
300  hours  annually  to  the  task  of 
identifying  secondary  transmissions  for 
its  member  stations.  PBS/NPR, 
comments  at  2.  These  commeotators 
submitied  that  elimination  of  the 
identification  requirement  for  ail  joint 
claimants  would  dramatically  leduoe 
their  expense  and  workload. 
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Third,  all  of  the  commentators  argued 
that  the  Copyright  Office  erred  in 
believing  that  ^e  Copyright  Royalty 
Tribunal  required  each  joint  claimant  to 
identify  a  secondary  transmission. 
Apparently,  while  a  reading  of  the 
CRT's  r\iles  indicated  there  may  be  such 
a  requirement,  see  footnote  15,  59  FR 
23979  (1994),  in  actual  practice  the 
Tribunal  allowed  joint  claimants  to 
submit  only  one  secondary  transmission 
of  a  copyrighted  work  belonging  to  one 
of  the  joint  claimants  as  establishing  a 
basis  for  a  claim  for  all  of  the  joint 
claimants.  Baseball  and  RIAA  submitted 
several  examples  of  such  filings. 
Baseball,  comments  at  appendix;  RIAA, 
comments  at  appendix.  They  asserted 
that  the  CRT  interpreted  its  rules  to 
apply  the  requirement  of  identification 
of  at  least  one  secondary  transmission  to 
apply  equally  to  individual  claims  as 
well  as  joint  claims,  meaning  that 
identification  of  a  least  one  secondary 
transmission  of  one  joint  claimant  was 
-  satisfectory  to  establish  a  basis  for  the 
entire  joint  claim.  PBS/NPR,  comments 
at  4-5.  They  therefore  submitted  that 
the  Copyri^t  Office  erroneously 
interpreted  CRT  practice  and  should 
alter  its  regulations  to  conform  with 
CRT  precedent  PBS/NPR  ccnnments  at 
6;  Program  Suppliers,  comments  at  5; 
RIAA,  comments  at  6;  Baseball, 
comments  at  5;  NAB,  comments  at  1. 

Finally,  Baseball,  PBS/NPR.  and  RIAA 
objected  to  the  exemption  granted 
performing  rights  societies  from  the 
Interim  R^ulations'  requirement  of 
identifying  at  least  one  secondary 
transmission  for  each  joint  claimant. 
Baseball  stated  that  it  "is  firmly  of  the 
view  that  it  should  not  be  treated  less 
favorably  than  the  performing  rights 
societies,"  noting  that  the  Interim 
Regulations  gave  no  reason  why 
performing  rights  societies  should  enjoy 
privileged  status.  Baseball,  comments  at 
5.  See  also  PBS/NPR.  conunents  at  5. 
RIAA  urged  that,  if  the  Copyright  Office 
insists  on  continuing  to  require  each 
joint  claimant  to  identify  a  secondary 
transmission,  it  should  broaden  the 
definition  of  a  performing  rights  society 
"to  include  not  only  traditional 
performing  rights  societies,  but  also 
those  joint  claimants  such  as  RIAA  who, 
with  respect  to  the  royalties  distributed 
to  its  members  imder  sections  111  and 
119.  essentially  perform  the  same 
functions  of 'performing  rights 
societies.' "  RIAA.  comments  at  6. 

In  addition  to  seeking  relief  from 
§§  252.3(a)(4)  and  257.3(a)(4).  several 
commentators  urged  the  Copyright 
Office  to  reconsider  other  requirements 
for  the  filing  of  cable  and  satellite 
carrier  royalty  claims.  Baseball  and  the 
RIAA  urged  the  Copyright  Office  to 


eliminate  entirely  the  requirement  of 
identifying  a  secondary  transmission  to 
establish  i  basis  for  a  cable  or  satellite 
carrier  ro  jalty  claim.  Baseball, 
commenti  at  5-7;  RIAA,  comments  at  3, 
6.  BasebaB  noted  several  instances 
where  the  CRT  refused  to  dismiss  a 
claim  for  failure  to  identify  a  secondary 
transmission,  and  suggested  this 
demonstrates  that  "the  secondary 
transmission  identification  requirement 
did  nothing  more  than  unnecessarily 
increase  t|ie  costs  of  claimants." 
Baseball,  comments  at  6.  NAB,  however, 
strongly  apposed  Baseball's 
recommendation,  asserting  that  there  is 
no  compelling  reason  to  change  the 
requirement  and  that  elimination  of 
identification  of  a  secondary 
transmission  would  be  violative  of 
section  111(d)(3)  of  the  Copyright  Act, 
which  au^orizes  distribution  of 
royalties  <inly  to  copyright  owners 
whose  wdrks  were  retransmitted  on  a 
distant  sicnal.  NAB.  comments  at  2-3. 

Baseball  took  the  "hands  off 
approach  one  step  further  by  urging  the 
Copyright  Office  to  refi^in  from  making 
any  substintive  review  of  royalty 
claims.  Baseball,  comments  at  6-7.  See 
also  NAB]  comments  at  2;  Copjrright 
Owners,  i^ply  comments  at  9.  Baseball 
argued  thit  "(r)outine  Copyright  Office 
review  of  pU  claims  needlessly  increases 
the  costs  M  all  copyright  owners  and 
does  not  serve  any  useful  function." 
concludiijg  that  "(djisputes  over  a 
particular  claimant's  eligibility  to 
royalties  fwhen  they  arise)  may  be 
resolved  mtemally  within  a  Phase  II 
class  witljout  involvement  of  the 
Copyright  Office  or  a  CARP."  Baseball, 
comment!  at  7-8.  Copyright  Owners 
concurred,  stating  that  "Itjhe  parties 
themselves  are  in  the  best  position  to 
identify  taose  claimants  who  are  not 
entitled  te  royalties."  and  that  they  "do 
not  believe... that  the  Copyright  Office's 
resourcesj(and  Copyright  Owners' 
royalties)|should  be  expended  to  screen 
each  and  every  one  of  (he  thoxisands  of 
claims  that  will  be  timely  filed  over  the 
years."  O  tpyright  Owners,  reply 
comment  i  at  »-10.  Copyright  Owners 
do  not  ofa  ect,  however,  to  the  Copyright 
Office  ret  uning  claims  that  are  not 
timely  fil^d.  Id.  at  9. 

Given  me  pendency  of  receipt  of  cable 
and  satellite  carrier  royalty  claims  and 
the  request  of  Program  Suppliers  to 
sever  ^e  point  claims  issue  from  this 
proceedi]  g.  the  Copyright  Office  issued 
an  Order  addressing  the  filing 
requirem  mts  for  joint  claims  for  the 
1993  cab  a  and  satellite  carrier  royalties. 
Order  in  |3ocket  Nos.  RM  94-1  A;  94 
CARP  (93-CD);  94  CARP  (93-SD)Uuly 
13, 1994X  The  Office  stated  that  while 
it  would  'make  a  decision  on  the 


requirement  for  joint  claims  when  we 
publish  the  final  rules."  it  would  waive 
the  requirement  of  identification  of  a 
secondary  transmission  for  each  joint 
claimant  in  §  252.3(a)(4)  and 
§  257.3(a)(4)  for  the  July  1994  filing  .. 
period.  As  a  result  of  this  action,  anyone 
filing  a  joint  claim  for  1993  cable  or 
satellite  carrier  royalties  was  only 
required  to  identify  at  least  one 
secondary  transmission  to  establish  a 
basis  for  the  entire  joint  claim. 

The  Copyright  Office  has  reviewed 
the  comments  of  the  parties  regarding 
the  identification  of  a  secondary 
transmission  requirement  for  joint 
claims  and  is  amending  §  252.3(a)(4) 
and  §  257.3(a)(4)  to  require 
identification  of  at  least  one  secondary 
transmission  for  each  joint  claim,  as 
opposed  to  at  least  one  for  each  joint 
claimant.  *  We  have  stated  on  several 
occasions  that  our  intention  in 
implementing  the  CRT  Reform  Act  is  to 
create  a  streamlined  process  that  limits 
the  cost  of  distribution  and  rate 
adjustment  proceedings  to  the 
participating  parties  as  much  as 
possible:  See  e.g.  59  FR  23967  (1994).  It 
is  apparent  from  the  imanimous  opinion 
of  the  commentators  that  requiring 
identification  of  a  secondary 
transmission  for  each  joint  claimant 
would  add  in  some  cases  a  substantial 
burden  and  cost  to  joint  claimants 
without  yielding  an  appreciable  return 
in  administrative  efficiency.  We  are  also 
aware  that,  in  the  past,  the  CRT  did  not 
reqviire  identification  of  a  secondary 
transmission  for  each  joint  claimant.' 
The  practice  of  the  CRT  was  apparently 
an  imwritten  policy,  and  therefore  of 
questionable  precedential  value,  but  it 
does  demonstrate  that  the  Tribunal  did 
not  experience  any  practical  or 
administrative  difficulties  in  allowing 
joint  claimants  to  identify  at  least  one 
secondary  transmission  for  the  entire 
joint  claim. 

The  amended  rule,  however,  does 
require  each  joint  claim  to  identify  all 
claimants  participating  in  the  joint 
claim.  Those  who  are  not  identified  in 
the  joint  claim  may  not  be  added  to  it 
after  the  filing  period.  An  exception, 
hovirever,  is  made  for  the  performing 
rights  societies  when  they  file  cable  and 
satellite  carrier  claims.  If  ASCAP,  BNfl 
and  SESAC  were  to  file  a  joint  claim. 


*In  amending  these  sections,  we  are  also 
eliminating  the  exemption  for  performing  rights 
societies  filing  joint  claims,  since  the  amended 
rules  will  treat  all  joint  claimants  equally. 

'  It  would  appear  from  the  comments  that  while 
Baseball,  after  consultation  with  the  Tribunal, 
would  only  include  some  examples  of  secondary 
transmissions  in  their  joint  claim.  PBS  «rould 
include  an  example  for  each  one  of  the  claimants 
represented  in  iU  joint  claim.  PBS/NPR.  comments 
at  2. 
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those  three  organizations  would  have  to 
be  listed  in  the  claim,  but  when  ASCAP, 
BMI  and  SESAC  file  claims  separatefy. 
they  will  not  have  to  list  their  membere 
or  affiliates  because  of  the  burden  of 
doing  so,  and  the  recognition  that, 
together,  they  represent  virtually  every 
composer,  lyricist,  and  pubKsher 
entitled  to  royalties.*  A  similar 
exception  is  not  being  made  for  the 
performing  rights  societies  in  the  case  of 
DART  claims.  There,  it  is  not  dear  that 
the  performing  rights  societies  represent 
virtually  the  entire  composer-lyricist- 
publisher  universe,  because  they  have 
an  affirmative  duty  to  obtain  a  separate 
written  authorization  to  collect  on 
behalf  of  their  members  and  affiliates 
and  it  is  imknown  how  many  of  them 
they  represent,  and  because  there  are 
other  organizations  such  as  the  Harry 
Fox  Agency  and  the  Songwriters  Guild 
who  file  claims  in  that  proceeding. 

While  we  are  eliminating  the 
requirement  of  identification  of  a 
secondary  transmission  for  each  joint 
claimant,  we  are  not  accepting  RIAA 
and  Baseball's  recommendation  of 
eliminating  the  secondary  transmission 
identification  requirement  altogether. 
We  agree  with  NAB  that  section 
111(d)(3)  of  the  Copyright  Act 
authorizes  distribution  of  cable  royalties 
only  to  copyright  owners  whose  wori^s 
were  retransmitted  on  a  distant  signal. 
Eliminating  the  requirement  that  the 
claim  identify  at  least  one  instance  of 
such  qualifying  retransmission  would 
effectively  eviscerate  the  claim 
requirement  itself  See  NAB.  comments 
at  3.  The  argument  has  equal  force  for 
satellite  carrier  royalty  claims.  See  17 
U.S.C  119(b)(3). 

The  Office  also  does  not  accept 
Basrfjall.  NAB.  and  Copyright  Owners' 
recommendation  that  the  Office  not 
review  claims  for  eligibility  and 
sufficiency.  Section  801(c)  expressly 
allows  the  Librarian,  before  a  CARP  is 
convened,  to  "make  any  necessary 
procedural  or  evidentiary  rulings  that 
would  apply  to  the  proceedings 
conducted  by  such  panel."  We  belie\'e 
that  this  grant  of  authority  is  broad 
enough  to  alknv  the  Copyright  Office  to 
examine  royalty  claims  for  timeliness 
and  sufficiency.  Furthermore,  we  do  not 
accept  Baseball  and  NAB's  argument 
that  review  of  claims  is  a  waste  of 


*By  this  statement,  we  do  not  inlead  to  prejudge 
controversies  in  the  Music  category.  We  know  thai 
there  are  composers,  lyricists,  and  publishois.  such 
as  ACEMLA  and  Italian  Book  Corporation,  who  are 
unafniiated  with  the  three  performing  rights 
societies.  However,  to  the  extent  that  they  file 
claims  separate  from  tlje  three  performii^  rights 
societies,  they  become  identified  in  the  filing  period 
as  indepeodant,  leaving  for  future  proceedings  their 
proper  share  vi»-a-\is  (he  performing  rigbts 
societies. 


copyright  owners'  money.  Eliminating 
claims  which  are  imtimely  filed  or 
patently  deficient  on  their  face  promotes 
administrative  efficiency  by  reducing 
the  workload  for  the  CARPs,  vvhich  will 
already  be  pressed  to  conduct 
proceedings  and  issue  a  report  within 
the  180-day  time  period.  The  Copyright 
Office  will,  therefore,  continue  to 
examine  royalty  claims  for  timeliness 
and  sufficiency  on  their  feoe. 

rv.  Precontroversy  Discovery 

Of  all  the  issues  generated  by  the  CRT 
Reform  Act  and  the  transfer  of  royalfy 
distributions  and  rate  adjustments  to  the 
Librarian  and  the  CARPs, 
precontroversy  discovery  has  generated 
the  greatest  amount  of  comment  and 
concern.  The  questions  are  general 
(Should  there  be  any  precontroversy 
discovery?  Who  should  conduct  it?),  as 
well  as  specific  (What  discovery 
motions  may  be  filed?  When  and  how 
will  discovery  orders  be  issued?).  We 
have  examined  this  controversial  issue 
extensively  and  considered  all  of  the 
argiun«its.  We  are  adopting  as  our  final 
rule  a  solution  that  we  hope  will 
streamline  the  evidentiary  process  for 
the  CARPs:  a  limited  discovery  period 
of  45  days  conducted  by  the  Librarian 
prior  to  declaration  of  a  controversy 
requiring  exchange  of  cases  among  the 
participating  parties  and  one  round  of 
discovery  motions  and  ruUngs. 

The  question  of  whether  or  not  to 
have  precontroversy  discovery,  defined 
as  a  period  for  exchange  of  evidence 
among  the  parties  to  a  distributioa  or 
rate  adjustment  proceeding  prior  to  the 
Librarian's  declaration  ofa  controversy 
and  convocation  of  a  CARP,  has  come 
full  circle  during  the  course  of  this 
rulemaking  proceeding.  In  reaction  to  a 
statement  of  Representative  William 
Hughes,  Chairman  of  the  House 
Subcommittee  on  intellectual  Property 
and  Judicial  Administration  of  the 
House  Committee  on  the  Judiciary, 
accompanying  the  passage  of  the  CRT 
Reform  Act  and  commenting  favorably 
on  the  use  of  precontroversy  discovery 
and  exdiange  of  information,  see  139 
Cong.  Rec.  Hi  0973  (daily  ed.  Nov.  22. 
1993),  the  CopyTight  Office  proposed  a 
precontroversy  discovery  period  in  the 
NPRM.  In  the  case  of  distributions,  we 
proposed  that  the  Librarian  would 
declare  a  90-day  period  for  discovery 
and  exchange  of  documents  sometime 
after  the  filijog  of  royalty  claims  for  the 
distribution  and  ending  with  the 
declaration  of  the  controversy.  59  FR 
2550  (Jan.  18.  1994).  Similarly,  the 
Librarian  would  declare  a  90-day  period 
for  rate  adjustment  proceedings 
corresponding  with  the  time  period  set 
aside  for  consideration  of  rate 


adjustment  petitions.  Any  party  to  a 
proceeding  could  file  motions  related  to 
discovery  with  the  Librarian  during 
these  time  periods,  as  well  as 
"objections  to  royalty  daims  or 
petitions,  or  motions  for  procedural  or 
evidentiarj'  rulings."  Id.  All  parties  were 
to  be  given  14  days  in  which  to  respond 
to  a  motion  or  objectiai,  and  the 
Librarian  could  not  declare  a 
controvers>'  in  a  proceeding  until  he  bad 
ruled  on  all  motions.  W. 

In  addition  to  the  proposed 
precontroversy  discovery  procedures, 
the  Office  asked  for  commrait  on  several 
matters: 

We  particularly  seek  comments  on  the 
scope  of  such  precontrovgrsy  disan-ery: 
whether  it  shoiild  include  interrogatories  of 
witnesses  as  well  as  production  of  cuppoiting 
documents,  and  whether  it  would  advance 
Chainnan  Hughes'  goal  of  reducing  costs  by 
being  able  to  stipulate  facts  and  i^roove 
issues,  or  whether  the  additional  procedures 
might  add  costs  to  the  proceeding. 
Id. 

The  commentators  did  not  approve  of 
the  NPRM's  precontroversy  discovery 
proposal.  In  fact,  the  commentators 
urged  the  Librarian  and  the  Copyright 
Office  to  refrain  completely  bom 
conducting  any  precontroversv 
discovery,  and  proposed  a  unique 
solution  whereby  the  CARPs  could  be 
convened  for  conducting  such  discovery 
prior  to  the  beginning  of  the  180-day 
arbitration  period.  See  59  FR  23964 
23976  (1994).  Under  the  proposal 
offered  by  Copyright  Owners,  a 
distinctitm  would  be  made  between 
"the  commencement  of  proceedings"  in 
17  U.S.C.  803(d)  and  the  "notice 
initiating  an  arbitration  proceeding" 
described  in  17  U.S.C.  802(b)  and  (e). 
The  CopjTight  Office  would  first  declare 
the  'commencement  of  proceedings" 
and  then  immediately  require  the  filing 
of  written  direct  cases  and  empanel  the 
CARP;  discovery  motions  and  objections 
would  be  ruled  on  by  die  CARP.  After 
discovery  was  completed,  the  Office 
would  "initiate  an  arbitration 
proceeding,"  and  at  that  point  the 
statutory  lao-day  aibitration  period 
would  begin  to  run.  59  FR  23977  (1994) 
(comments  of  Copyright  Owners  at  9- 
12). 

We  considered  the  statutory  basis  for 
Copjrright  Owners'  proposal  and 
concluded  with  respect  to  the  Interim 
Regulations  that  it  was  without  support: 

( AJs  a  matter  of  statutory-  coastruction,  the 
Office  cannot  agree  that  the  "commencemeot 
of  proceedings"  can  be  cooceptualJy 
separated  firom  'initiatiag  an  arbitration 
proceeding"  9o  as  to  permit  the  CAItP  to  sit 
earlier  than  the  180-day  arbitration  period. 
Section  802Cb)  (of  the  CopjTight  Act),  which 
first  uses  the  phrase  "initiating  an  artritratioa 
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procaeding."  employs  it  in  the  context  of  "a 
notice  in  the  Federal  Regirter  initiating  an 
arbitration  proceeding  under  section 
803  *  *  *"  In  §803.  the  notice  to  which 
S  802(b)  refers  is  the  "notice  of 
commencement  of  proceedings."  Therefore, 
the  phrases  refer  to  each  other  and  must  be 
considered  synonymous,  (parenthetical 
added). 

59  FR  23977  (1994).  We 
acknowledged  that  Qiairman  Hughes 
recommended  that  our  regulations 
provide  for  precontroversy  discovery 
"to  the  extent  practicable,"  but 
concluded  that  "there  is  no  way  to 
accomplish  this  goal  under  the  statutory 
scheme."  Id.  The  result  was  that  the 
Interim  Regulations  contained  no  rules 
for  precontroversy  discovery  or 
exchange  of  documents. 

Copyright  Owners  have  changed  their 
approach  ^  and  now  seek  restoration  of 
a  precontroversy  discovery  procedure 
similar  to  the  one  proposed  by  the 
Office  in  the  NPRM.  The  Copyright 
Owners'  proposal  has  three  principal 
facets:  (1)  mandatory  exchange  of  direct 
cases  among  all  parties  to  a  proceeding 
prior  to  commencement  of  arbitration; 
(2)  formal  scheduling  of  a 
precontroversy  discovery  period  by  the 
Librarian;  and  (3)  submission  of  and 
ruling  on  direct  case  discovery  motions 
and  objections  by  the  Librarian, 
including  motions,  objections,  and 
petitions  contemplated  in  §§  251.4, 
251.41(b)  and  251.45(a)  of  the  Interim 
Regulatio.is. 

Copyright  Ovimers  argue  that  in  order 
for  precontroversy  discovery  to  be  in 
any  way  productive,  the  Copyright 
Office  rules  must  be  amended  to  require 
the  parties  to  a  proceeding  to  exchange 
their  direct  cases  prior  to  the 
commencement  of  arbitration,  as 
opposed  to  after  a  CARP  has  been 
convened.  Copyright  Owners,  comments 
9t  3-5,  7-10.  They  assert  that  without  an 
exchange  of  direct  cases,  precontroversy 
discovery  would  become  a  fishing 
expedition  as  the  parties  attempt  to 
guess  at  each  other's  theory  of  the  case 
and  principal  evidence.  Exchange  of 
direct  cases  would  allow  the  parties  to 
focus  on  the  evidence  that  will  be 
presented  at  a  hearing  and  reduce  the 
amount  of  time  the  CARPs  will  need  to 
devote  to  discovery  matters.  Id.  at  3-4. 


'Copyright  Owners  ask  the  Copyright  Office  to 
raconsider  their  proposal  of  convening  CARPs  prior 
to  commencement  of  the  180-day  arbitration  period, 
suggesting  that  the  Office  could  consider  that  the 
phrases  "notice  initiating  an  arbitration 
proceeding"  and  "notice  of  conunencement  of 
proceedings"  have  different  meanings  and  therefore 
could  constitute  two  separate  events.  For  the 
reasons  described  in  the  Interim  Regulations, 
however,  the  Office  is  adhering  to  its  position  that 
CARPs  may  not  be  convened  prior  to  the 
coo-jnencemeBt  of  the  180-day  arbitration  period. 
Spe  59  FR  23977  (1994). 


distributioj 
would  first 
comment  a: 
controvers 
specify  a  fi! 


In  order  t )  streamline  the  process  and 
promote  efl  ciency,  the  Copyright 
Owners  su{  ;est  that  the  Librarian 
coordinate  nd  schedule  the 
precontroversy  discovery  process. 
Under  the  Copyright  Owmers'  plan  for 
proceedings,  the  Librarian 
ublish  a  notice  seeking 
to  the  existence  of  a 
*  Id.  at  8.  The  notice  would 
.g  date  for  comments, 
request  thai  interested  parties  file  their 
notice  of  infant  to  participate  in  the 
proceeding  [with  their  comments,  and 
ask  the  part  cipating  parties  for  their 
comments  <  n  scheduling  issues.  Id. 
After  receif  t  of  the  comments  and 
participation  notices,  the  Librarian 
would  evaltate  the  existence  of 
controversy  !s,  and  then  issue  a 
scheduling  order  that  would  provide: 

1.  dates  foi  the  Bling  of: 

(a)  mctioni  and  objections  contemplated 
by  §  251.45(£   of  the  Interim  Regulations; 

(b)  petitioi  s  to  dispense  with  formal 
hearings  unci  n  §  251.41  (b);  and 

(c)  objectic  ns  to  arbitrators  under  §  251.4; 

2.  a  date  fc  r  the  filing  of  direct  cases  by 
parties; 

3.  dates  foi  discovery  by  the  parties  and  for 
filing  of  disc  )very  aiid  evidentiary  motions; 

4.  a  date  b;  which  the  Librarian  will  rule 
on  discovery  and  evidentiary  motions;  and 

5.  a  future  date  certain  on  which  each 
identified  co  ilroversy  will  be  declared  and 
the  initiation  of  an  arbitration  proceeding 
will  be  publi  shed. 

Id.  at  9.  Co  yright  Owners  recommend 
that  "schec^ling  should  be  done  on  a 
case-by-casfe  basis  reflecting  the 
comments  rom  the  parties;  the  rules 
themselves  should  not  contain 
particular  t  me  periods  for  filing 
deadlines."  Id. 

Copyrigh  t  Owners  argue  that  statutory 
authority  ft  r  the  above-recommended 
procedures  can  be  foimd  in  section 
801(c)  of  th  s  Copyright  Act,  which 
permits  the  Librarian  "before  a 
Copyright  i  arbitration  Royalty  Panel  is 
convened,  to)  make  any  necessary 
procedural  or  evidentiary  rulings  that 
would  app  y  to  the  proceedings 
conducted  )y  such  panel."  Id.  at  10. 
This  provis  ion,  they  argue,  coupled 
with  Chain  lan  Hughes'  expressed 
desire  for  p  recontroversy  discovery, 
indicates  tl  e  legislative  intent  to  have  a 
formal  and  organized  precontroversy 
discovery  Oeriod. 

Aside  frc  tn  satisfying  legislative 
intent.  Cop  fright  Chvners  submit  that 
their  propo  >ed  plan  offers  advantages. 
Setting  a  d  te  certain  for  declaration  of 
controvers:  ss  and  commencement  of 

n  the  scheduling  order  will 


arbitration 


•Copyright 
rate  adjustmei  t 
reply  commer  :s 


)wners  propose  a  similar  plan  for 
proceedings.  Copyright  OMTiers, 
at  7n.5. 


give  potential  arbitrators  sufficient 
advance  notice  to  plan  their  schedules, 
thereby  increasing  the  likelihood  of 
their  being  able  to  serve.  Id.  at  11.  Also, 
having  the  Librarian  rule  on  prehearing 
discovery  and  other  motions  allows  the 
parties  to  prepare  their  cases  properly 
and  permits  the  full  180-d8y  period  to 
be  devoted  to  hearing,  briefing,  and 
decision  on  the  merits.  Id.  at  12. 

We  have  carefully  considered  the 
views  of  the  Copyright  Ovwiers  with 
respect  to  precontroversy  discovery, 
especially  in  light  of  their  request  that 
the  CARPs  conduct  precontroversy 
discovery  and  our  earlier  proposal  set 
forth  in  die  NPRM.  For  reasons  stated  in 
the  Interim  Regulations,  see  59  FR 
23977,  we  do  not  believe  that  it  is 
statutorily  permissible  to  convene  a 
CARP  prior  to  the  beginning  of  the  180- 
day  arbitration  period  for  the  purposes 
of  conducting  precontroversy  discovery. 
We  reaffirm  our  decision  that  the  CARPs 
cjtimot  conduct  or  permit  discovery 
prior  to  the  beginning  of  the  180-day 
arbitration  period. 

After  considering  the  proposal  of  the 
Copyright  Owners,  however,  we  do 
think  that  it  is  appropriate  that  the 
Librarian  of  Congress  and  the  Copyright 
Office  conduct  some  precontroversy 
discovery.  We  are  therefore  adopting  a 
precontroversy  discovery  procedure 
similar  to  that  now  being  endorsed  by 
the  CopjTight  Owners  and  initially 
proposed  in  the  NPRM. 

We  therefore  amend  §  251.45  of  the 
rules  to  provide  a  procedure  for 
conducting  precontroversy  discovery. 
New  paragraph  (b)  directs  the  Librarian 
to  designate  a  45-day  period  for  the 
conduct  of  precontroversy  discovery. 
The  Librarian  shall  designate  the  dates 
for  the  45-day  precontroversy  discovery 
period  on  a  case-by-case  basis  after 
receiving  and  reviewing  comments  on 
the  existence  of  controversies  and 
notices  of  intention  to  participate 
described  in  §  251.45(a).  During  this 
time  period,  the  parties  will  exchange 
their  written  direct  cases  and  the 
Librarian  will  entertain  motions  and 
objections  regarding  discovery  matters, 
motions  and  objections  to  dismiss  any 
party's  royalty  claim,  motions  for 
declaratory  rulings  or  for  procedural  or 
evidentiary  rulings,  petitions  to 
dispense  with  formal  hearings  imder 
§  251.41(b),  and  objections  to  arbitrators 
under  §251.4. 

As  stated  in  the  Interim  Regulations, 
"[w]e  agree  with  the  Copyright  Owners 
that  precontroversy  discovery  before  the 
filing  of  written  direct  cases  would  not 
be  productive."  59  FR  23977  (1994).  The 
45-day  precontroversy  discovery  period 
therefore  shall  begin  with  an  exchange 
of  written  direct  cases  among  the  parties 
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to  the  proceeding.  Each  party  must  serve 
one  complete  copy  of  their  written 
direct  case  on  eiach  of  the  parties  to  the 
proceeding  no  later  than  the  first  day  of 
the  45-day  period.  At  any  time  during 
the  45-day  period,  the  parties  may  file 
their  motions  and  objections  with  the 
Librarian.  Objections  to  any  and  all 
motions  will  be  due  seven  days  after  the 
filing  date  for  motions. 

The  45-day  designated  period  shall  be 
the  sole  time  for  filing  precontroversy 
motions  and  objections.  Any  motions 
and  objections  received  prior  to,  or  after, 
the  45-day  period  will  be  returned.  The 
Librarian  will  rule  on  motions  and 
objections  after  the  45-day  period  has 
ended  and  prior  to  the  declaration  of  the 
existence  of  a  controversy.  However, 
motions  for  production  of  documents  or 
to  compel  production  of  evidence 
should  be  ruled  upon  by  the  Librarian 
within  five  days  of  receipt  of  the  motion 
so  as  to  expedite  the  discovery  process. 

In  addition  to  the  exchange  of  direct 
cases  and  the  filing  of  motions  and 
objections,  the  Librarian  will  set  the 
date  on  which  controversies  will  be 
declared.  We  agree  with  Copyright 
Owners  that  fixing  a  date  certain  for 
declaration  of  controversies  and 
initiation  of  arbitration  proceedings  will 
allow  potential  arbitrators  and 
participating  parties  to  clear  their 
schedules,  as  well  as  afford  the 
participating  parties  more  time  to 
prepare  their  cases. 

The  precontroversy  discovery  period 
for  rate  adjustment  proceedings  is 
similar  to  that  for  distributions.  After 
receiving  a  petition  for  rate  adjustment, 
the  Librarian  will  issue  a  request  for 
public  comment  or  conduct  public 
hearings  to  determine  whether  the 
petitioner's  interest  is  significant,'  and 
require  interested  parties  to  file  a  notice 
of  intention  to  participate.  After 
reviewing  comments  or  the  hearing 
record  as  to  the  petitioner's  significant 
interest  and  receiving  notices  of 
intention  to  participate,  and  after  the 
period  described  in  §  251.63(a),  the 
Librarian  will  issue  a  precontroversy 
discovery  scheduling  order  identical  to 
that  for  distribution  proceedings.  The 
Librarian  will  require  exchange  of  direct 
cases,  conduct  the  one  round  of  motions 
and  objections,  issue  appropriate 
rulings,  and  annoimce  the  date  on 


'The  detennination  of  "significant"  interest  is 
not  required  for  the  noncommercial  educational 
broadcasting  and  satellite  carrier  rate  adjustments 
since  they  kwgin  automatically  as  provided  in 
sections  118  and  119  of  the  Copyright  Act.  The 
Librarian  shall,  therefore,  schedule  precontroversy 
discovery  in  advance  of  the  pre-set  starting  dates  for 
those  proceedings. 


which  initiation  of  arbitration 
proceedings  will  begin. 

We  believe  that  these  precontroversy 
discovery  and  scheduling  regulations 
should  provide  a  workable  solution  to 
the  time  presstu-es  of  distribution  and 
rate  adjustment  proceedings,  and  should 
sharpen  the  focus  of  the  proceedings  by 
eliminating  much  of  the  preliminary 
work  that  would  be  faced  by  the  CARPs 
vwthout  such  procedures.  We  agree  with 
the  Copyright  Ovraers  that  17  U.S.C. 
801(c).  coupled  with  Chairman  Hughes' 
floor  statement  regarding  precontroversy 
discovery,  provides  ample  statutory 
authority  for  the  Librarian  and  the 
Copjrright  Office  to  conduct 
precontroversy  discovery  and  issue 
rulings.  It  may  be  that,  with  some 
issues,  the  Librarian  will  designate  the 
issue  raised  during  the  45-day 
precontroversy  discovery  period  to  the 
appropriate  CARP  for  disposition,  but  it 
is  our  behef  that  the  Librarian  will  be 
able  to  dispose  of  most  precontroversy 
discovery  issues. 

V.  Status  of  Certain  DART  Proceedings 

The  Copyright  Office  concluded  in 
the  Interim  Regulations  that  two 
categories  of  digital  audio  proceedings 
set  forth  in  chapter  10  of  the  Copyright 
Act  were  not  CARP  proceedings  and 
therefore  not  subject  to  these  rules: 

(i)  the  proceeding  raising  the  maximum 
rate  for  digital  audio  tape  royalties  which, 
under  17  U.S.C  1004(a)(3),  is  to  be  handled 
solely  by  the  Librarian; 

(ii)  the  arbitration  proceeding  under  17 
U.S.C.  1010  to  determine  if  a  digital  audio 
recording  or  interface  device  is  subject  to 
royalty  payments. 

59  FR  23967  (1994). 

RIAA/AARC  agrees  with  the  Office 
that  proceedings  under  section 
1004(a)(3)  to  raise  the  royalty  maximum 
should  be  "handled  solely  by  the 
Librarian."  RIAA/AARC,  comments  at  2. 
RIAA/AARC  is  concerned,  however, 
with  the  costs  involved  in  adjusting  the 
royalty  maximum  and  urges  ^e 
Copyright  Office  to  apply  to  DART  its 
pohcy  for  CARP  rate  adjustments;  that 
is,  requiring  that  the  burden  of  costs  be 
shared  equally  by  both  copyright 
owners  and  users  participating  in  an 
adjustment  proceeding.  Id.  at  3  (59  FR 
23977). 

RIAA/AARC  does  not  agree  that 
arbitration  proceedings  imder  section 
1010  should  be  treated  separately  and 
states  that  "the  CARP  system  should  be 
appUed  in  these  proceedings."  Id. 
RIAA/AARC,  however,  offers  no 
support  for  its  position. 

EIA  supports  the  Copyright  Office 
position  for  both  section  1004(a)(3) 
royalty  maximum  adjustment  and 
section  1010  arbitration.  EIA  notes  that 


section  801  of  the  Copyright  Act 
contains  no  reference  to  royalty 
maximum  adjustments  or  section  1010 
arbitration,  and  that  the  Copyright 
Office  correctly  observed  that  the  former 
Copyright  Royalty  Tribunal's  duty  to 
"carry  out  its  other  responsibilities 
under  chapter  10"  was  expressly 
repealed  from  section  801  in  the  CRT 
Reform  Act.  EIA,  comments  at  2.  Absent 
jurisdictional  authorization,  EIA  argues 
that  section  1010  is  outside  the  scope  of 
the  CARPs.  Furthermore,  EIA  notes  that 
CARP  procedures  are  inconsistent  with 
section  1010  arbitration;  a  petition 
initiates  CARP  rate  adjustments  whereas 
agreement  of  the  parties  is  necessary  to 
initiate  section  1010  arbitration.  Id.  at  3 
(citing  section  1010(a)  and  (b)).  Section 
1010  arbitration  is  also  governed  "by 
such  procedures  as  (the  Arbitration 
Panel]  may  adopt,"  as  opposed  to  CARP 
procedures  adopted  by  the  Librarian  of 
Congress.  Id.  (citing  section  1010(d)). 
Finally,  argues  EIA,  section  1010 
arbitration  relates  solely  to  whether 
given  devices  are  subject  to  chapter  10 
requirements  and  are  therefore 
unrelated  to  the  purpose  or  expertise  of 
the  CARPs  to  maike  royalty  rate 
adjustments  and  distributions.  Id.  at  3- 
4. 

In  addition  to  its  comments  regarding 
section  1010  arbitration,  EIA  beheves 
that  the  issue  of  costs  regarding  both 
section  1010  and  section  1004(a)(3) 
proceedings  is  not  properly  before  the 
Copyright  Office  since  neither  is  a  CARP 
proceeding.  Id.  at  4. 

The  Copyright  Office  reaffirms  the 
conclusion  annoimced  in  the  Interim 
Regulations  that  proceedings  under 
sections  1004(a)(3)  and  1010  are  not 
within  the  jurisdiction  of  the  CARPs.  59 
FR  23967  (1994).  Proceedings  to  adjust 
the  royalty  maximum  imder  section 
1004(a)(3)  shall  therefore  be  handled 
solely  by  the  Librarian,  and  proceedings 
under  section  1010  shall  not  be  subject 
to  the  rules  and  regulations  governing 
the  CARPs.  It  may  be  that  an  arbitration 
panel  convened  imder  section  1010 
chooses  to  use  some  or  all  of  the  rules 
applicable  to  CARP  proceedings;  that 
choice,  however,  is  up  to  the  arbitration 
panel.  See  17  U.S.C.  1010(d)  (the 
arbitration  panel  is  governed  by  "such 
procedures  as  it  may  adopt"). 

With  respect  to  the  division  of  costs 
among  the  parties  participating  in  a 
section  1004(a)(3)  or  section  1010 
proceeding,  we  agree  with  the  EIA  that 
the  issue  is  not  ripe  for  decision  since 
neither  of  these  proceedings  is  within 
the  scope  of  this  rulemaking. 

VI.  Costs 

The  issue  of  the  costs  involved  in  the 
entire  CARP  process  was 
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understandably  a  serious  concern  of  a 
number  of  CMnmentators.  These 
concerns  included  the  payment  and  fees 
charged  by  arbitrators,  deductions  from 
royalty  pools,  and  billing  cycles  for 
arbitrators.  The  commentators  offered 
some  unique  solutions  to  these 
problems,  some  of  which  we  are 
adopting  in  these  Final  Regulations. 

Sections  251.54,  251.65  and  251.74 
are  the  principal  regulations  governing 
the  costs  of  CARP  proceedings.  ^° 
Section  251.54  directs  the  CARP  panels 
in  the  case  of  rate  adjustment 
proceedings  to  establish  each 
participating  party's  share  of  the  costs  of 
the  proceeding.  In  the  case  of 
distribution  proceedings,  each 
participating  party's  cost  is  in  direct 
proportion  to  its  share  of  the 
distributitm.  Sections  251.65  and  251.74 
allow  the  Library  of  Congress  and  the 
Copyright  Office  to  recover  their 
respective  costs  for  rate  adjustment  and 
distribution  proceedings.  For  rate 
adjustments,  the  Librarian  and  Office 
may  deduct  their  reasonable  costs  from 
the  relevant  royalty  pool.  If  no  such 
pool  exists,  then  the  participating 
parties'  costs  shall  be  assessed  direcUy 
to  them.  In  distribution  proceedings, 
reasonable  costs  may  be  deducted* 
directly  from  the  relevant  royalty  pool. 

A.  Assessment  of  Arbitrator  Costs  in 
Distribution  Proceedings 

We.  concluded  in  the  Interim 
Regulations  that  we  did  not  have  the 
authority  to  deduct  the  costs  of  the 
CARPs  from  the  relevant  royalty  pool, 
and  could  only  deduct  our  costs.  We 
noted  that  this  was  an  unsatisfactory 
result,  and  described  our  effort  to  have 
Congress  amend  the  statute.  59  FR 
23977  (1994).  Our  proposed  statutory 
amendment  would  allow  the  Librarian 
and  the  Copyright  Office  to  deduct  a 
CARP'S  costs  from  the  relevant  royalty 
pool,  and  pay  the  arbitrators  with  sudi 
deductions,  before  the  fees  were 
distributed  to  copyright  claimants. 

Copyright  Owners  noted  a  problem 
with  our  proposal,  specifically  the 
provision  which  provided  that 
deductions  would  be  made  "before  the 
fees  are  distributed  to  any  copyright 
claimants."  Copyright  Owners  submit 
that  this  sentence  could  be  interpreted 
as  suggesting  that  all  royalty  fees  must 
remain  on  deposit  imtil  the  final 
deduction  for  the  costs  of  a  CARP 
proceeding  has  been  made.  Such  an 
interpretation,  they  argue,  "would 
contradict  the  authority  to  make  partial 


"Section  251.34  governs  the  accounting  and 
costs  that  atbitrators  are  allowed  to  charge  (meals, 
lodging,  etc.).  This  section,  however,  relates  to  the 
ethical  standards  of  arbitrators  and  is  discussed  in 
:he  context  of  k'  ibpart  D  of  these  regulations. 


distributioi  as  found  elsewhere  in  the 
statute  and  present  a  serious  hardship  to 
Copyright  ( Kvners  because  of  the 
potential  Ic  ng  delay  between  collection 
of  royalty  f  ies  and  their  distribution 
after  an  arbitration  hearing."  Copyright 
Owners,  coeaments  at  35.  They  tiierefore 
recoramen4  that  the  provision  be 
amended  t4  read  "Such  deduction  shall 
be  made  boforo  the  fees  are  fully 
distributeqto  all  copyright  claimants." 
Id.  I 

Aside  from  the  legislative  solution, 
the  commentators  offer  other  ways  for 
handling  tike  payment  and  costs  of  the 
CARPs.  Copyright  Owners  offer  a 
unique  pr(4>osal:  make  a  substantial 
partial  disttibution  of  royalties  at  an 
early  stage  jof  each  distribution 
proceeding  to  an  escrow  account 
administeifed  jointly  by  all  of  the 
claimants.  The  sole  purpose  of  the 
escrow  acdount  would  be  to  make  funds 
available  f6r  timely  payment  of  monthly 
CARP  men  iber  bilhngs,  while  avoiding 
the  need  for  advance  cash  outlays  from 
the  claimants.  Copyright  Owners, 
comments  at  33.  Further  partial 
distributions  to  the  escrow  account 
could,  if  necessary,  be  made  during  the 
proceeding,  and  any  excess  remaining 
edter  all  CARP  bills  are  paid  could  be 
distributed  in  accordance  with  the  final 
distributiob  determination.  Id. 

RIAA/A  \RC  generally  supports  the 
proposed  (  screw  accoimt,  but  expresses 
concern  that  in  DART  proceedings,  the 
escrow  account  could  be  depleted  by 
monthly  CARP  payments  before  the  end 
of  the  proceeding.  RIAA/AARC  also 
points  outjthat  monthly  payments  in  a 
DART  diskibution  proceeding  are 
problemaac  since  there  has  not  yet  been 
a  DART  distribution  decision  and  there 
is  no  prectdent  to  follow  for  division  of 
royalties  apnong  the  claimants  and  each 
claimant'dpro  rata  share  of  expenses. 
RIAA/AARC,  reply  comments  at  2-3. 
RIAA/AARC  therefore  recommends  that 
the  Copyr  ght  Office  deduct  all  CARP 
expenses  rom  the  royalty  pool  at  the 
end  of  a  d  stribution  proceeding,  citing 
17  U.S.C.  B02(h)(l)  and  802(c)  as 
providinglthe  Office  with  authority  to 
make  sue  i  deductions.  RIAA/AARC, ' 
comment!  at  5. 

The  me  hod  of  payment  of  the  CARPs 
is  a  probh  m,  especially  given  our  lack 
of  statutoi  y  authority  to  pay  the 
arbitrator!  directly.  Unfortunately,  the 
legislativ4  solution  discussed  in  the 
Interim  Regulations,  59  FR  23977,  failed 
for  this  Congress.  Thus,  we  cannot  pay 
the  CARP^.  We  will  seek  the  necessary 
statutory  tuthority  in  the  104th 
Congress. 

Becausi  i  of  our  lack  of  authority  in 
this  area,  ive  are  not  adopting  any 
regulatioi  s  governing  the  method  of 


payment  of  CARP  costs.  As  discussed 
above,  the  Copyright  Owners  proposed 
the  creation  of  an  escrow  account, 
administered  by  the  parties,  to  pay  the 
arbitrators. 

Compensation  of  the  arbitrators  is  the 
responsibility  of  the  parties  to  a 
proceeding.  17  U.S.C.  802(g).  If 
Copyright  Owners  wish  to  establish 
such  an  escrow  account,  and  can  obtain 
the  consent  of  all  parties  to  the 
proceeding,  they  are  free  to  do  so.  We 
note  that  in  the  proceeding  to  adjust 
royalty  rates  for  the  section  119  satellite 
carrier  license  in  1991,  the  parties  paid 
an  upfront  stmi  to  those  arbitrators  to 
begin  the  proceeding,  and  a  final 
payment  at  the  conclusion  of  the 
proceeding.  We  offer  no  opinion  as  to 
whether  this  is  the  appropriate  manner 
in  which  to  proceed,  but  offer  it  as  a 
possibility  to  be  considered  by  the 
CARPs  who  have  the  authority  to  direct 
the  "maimer  and  proportion"  of 
payihent  of  a  CARP'S  costs. 

B.  Assessment  of  Ubmry  of  Congress 
and  Copyright  Office  Costs  in  Rate 
Adjustment  Proceedings 

Section  251.65  of  the  Interim 
Regulations  allows  the  Library  and 
Copyright  Office  to  deduct  their  costs  in 
rate  adjustment  prtxeedings  from  the 
"relevant  royalty  pool,"  and,  if  no  such 
pool  exists,  to  assess  the  costs  directly 
to  the  parties  to  the  proceeding.  RIAA/ 
AARC  and  Copyright  Owners  oppose 
deductions  from  royalty  pools  for  rate 
adjustment  proceedings. 

RIAA/AARC  submits  that  §  251.65  is 
contrary  to  the  intent  of  the  CRT  Reform 
Act.  They  note  that  17  U.S.C.  8G2(h)(l) 
provides  for  assessment  of  costs  directly 
to  parties  where  "no  royalty  pool  exists 
from  which  [the  Library  and  Copyright 
Office's]  costs  can  be  deducted — i.e.  a 
rate  adjustment  proceeding."  Thus, 
according  to  RIAA/AARC,  deductions 
can  only  be  made  from  royalty  pools  in 
distribution  proceedings  and  not  in  rate 
adjustment  proceedings.  RIAA/AARC, 
comments  at  10-11.  Furthermore,  if 
costs  are  deducted  firom  the  relevant 
royalty  pool  for  rate  adjustment 
proceedings,  then  copyright  owners  will 
bear  the  entire  brunt  of  the  proceeding 
in  contradiction  to  the  Office's 
determination  that  both  owners  and 
users  should  share  the  cost  of  rate 
adjustments.  Id.  at  11. 

Copyright  Owners  believe  that  a 
portion  of  the  costs  of  a  rate  adjustment 
could  be  deducted  from  a  royalty  pool, 
but  submit  that  it  is  difficult  to  identify 
exactly  what  is  the  "relevant"  royalty 
pool.  Copyright  Owners,  reply 
comments  at  1-2.  Rate  adjustment 
proceedings  involve  the  setting  of  rates 
for  futiue,  not-yet-collected  royalty 
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.funds.  The  "relevant"  pools  would 
therefore  be  the  future  funds  affected  by 
the  rate  change,  rather  than  past  funds. 
Copyright  Owners  submit  that  the  Office 
should  therefore  seek  the  comments  of 
the  owners  as  to  what  is  the  proper 
meaning  of  the  word  "relevant."  Id.  at 
5.  Furthermore,  Copyright  Owners  argue 
that  it  is  completely  imfair  for  oyvners 
to  bear  all  of  the  Office's  expenses  for 
rate  adjustments,  since  users  clearly 
benefit  as  well  from  the  adjustments. 
They  ask  that  the  Office  reinstate  the 
deduction  rule  proposed  in  the  NPRM 
which  simply  provides  that  rate 
adjustment  costs  will  be  assessed 
"directly  to  the  parties  participating  in 
the  proceedings."  Id.  at  6  (citing  59  FR 
at  2565  (1994)). 

We  agree  tiiat  RIAA/AARC  and 
Copyright  Owners  raise  valid  points 
with  respect  to  §  251.65.  As  we  stated  in 
the  Interim  Regulations,  we  believe  that 
the  burden  of  the  Library  and  Office's 
costs  in  a  rate  adjustment  proceeding 
should  be  shared  by  both  owners  and 
users.  We  did  not  intend  to  place  the 
burden  solely  on  copyright  owners, 
although  it  is  arguable  that  §  251.65 
appears  to  do  that  very  thing.  We  also 
agree  with  Copyright  Owners' 
assessment  that  the  "relevant"  royalty 
pool  is  not  clear;  it  would  seem  that  it 
may  be  necessary  to  amortize  the  costs 
over  a  number  of  royalty  pools.  In  an 
attempt  to  solve  these  problems,  we  are 
therefore  accepting  Cop3Tight  Owners' 
suggestion  of  reinstating  §  251.65  as 
proposed  in  the  NPRM.  The  section 
therefore  now  reads: 

In  accordance  with  17  U.S.C  802(h)(1),  the 
Librarian  of  Congress  and  the  Register  of 
Copyrights  may  assess  the  reasonable  costs 
incurred  by  the  Library  of  Congress  and  the 
Copyright  Office  as  a  result  of  the  rate 
adjustment  proceedings  directly  to  the 
parties  participating  in  the  proceedings. 

C.  Frivolous  Claims 

Both  RIAA/AARC  and  Copyright 
Owners  are  concerned  with  the  costs 
that  may  be  generated  by  frivolous 
claimants  to  royalty  distributions. 
Section  251.54(a)(2)  provides  that 
CARPs  may  assess  their  costs  in  direct 
proportion  to  each  party's  share  of  the 
distribution.  Thus,  a  party  who  received 
0%  of  the  distribution  would  bear  0% 
of  the  costs,  even  though  the  claim  of 
that  party  may  have  contributed  greatly 
to  the  costs  of  the  other  claimants. 
RIAA/AARC  believes  that  every  party 
participating  in  a  distribution 
proceeding  should  be  prepared  to  bear 
some  portion  of  the  preceding  costs, 
regardless  of  whether  or  not  it  receives 
any  portion  of  the  royalty  fund.  RIAA/ 
/VARC,  reply  comments  at  3.  They 
recommend  that  the  Office  adopt  some 


type  of  participation  fee  for  distribution 
proceedings,  similar  to  that  used  by 
other  government  agencies  conducting 
proceedings.  Id.  at  4.  In  lieu  of  a 
participation  fee,  RIAA/AARC 
recommends  that  the  CARPs  be  granted 
the  discretion  to  allocate  a  share  of 
expenses  of  the  proceeding  to  bad  faith 
or  frivolous  claimants  who  receive  little 
or  no  share  of  the  distribution.  Id.  at  4- 
5. 

Copyright  Owners  echo  RIAA/AARC's 
concerns  regarding  frivolous  claims  and 
the  added  costs  associated  with  those 
claimants.  Copyright  Owners,  however, 
would  resolve  the  problem  by  an 
amendment  to  the  statute  which  they 
propose  the  Copyright  Office  seek.  Such 
an  amendment  would  provide  that 
"upon  a  finding  of  bad  faith  or  other 
frivolous  or  vexatious  conduct,  the 
Librarian  may  allow  a  different 
allocation  of  costs  of  the  proceedings  as 
necessary  to  respond  to  such  conduct." 
Copyright  Owners,  comments  at  38. 

With  regard  to  costs  in  distribution 
proceedings,  section  802(c)  is  quite  clear 
in  providing  that  "the  parties  shall  bear 
the  cost  in  direct  proportion  to  their 
share  of  the  distribution."  17  U.S.C. 
802(c).  No  provision  is  made  to  charge 
parties  fees  for  participating  in 
distribution  proceedings,  or  assessing 
costs  against  parties  for  frivolous 
behavior  or  claims.  We  cannot  imply  or 
interpret  the  statute  to  provide  for  such 
measures,  nor  are  we  prepared  to  seek 
an  amendment  of  the  statute  to  allow 
the  Librarian  to  make  an  assessment  of 
a  claimant's  conduct  or  behavior  and 
impose  an  additional  share  of  the  cost 
of  the  proceedings  against  that  party. 
Since  the  Librarian  is  only  charged  with 
handling  matters  preliminary  to  the 
arbitration  and  reviewing  the  CARP's 
decision,  the  Librarian  is  not  in  a  proper 
position  to  evaluate  the  conduct  of 
participants  to  a  proceeding.  There  is  no 
authority  in  the  statute  for  the  CARPs  to 
change  17  U.S.C.  802(c)'s  direction  to 
assess  costs  in  direct  proportion  to  each 
party's  share  of  the  distribution,  nor  is 
there  authority  for  the  CARPs  to 
sanction  parties  or  individuals  to  a 
proceeding.  The  CARPs  are,  however,  in 
the  best  position  to  assess  the  conduct 
of  the  participants  to  a  distribution 
proceeding.  Deliberate 
misrepresentation  to  a  CARP  by  a  party 
or  individual  to  a  proceeding  will  be 
referred  by  the  Copyright  Office  to  the 
Justice  Department  for  possible 
prosecution  under  the  applicable 
provisions  of  title  18  of  the  United 
States  Code. 

D.  Arbitrator  Costs 

Section  251.54(a)  provides  that  a 
CARP  may  "assess  its  ordinary  and 


necessary  costs"  to  the  participants  to  a 
proceeding.  NMPA/HFA  urges  the 
Office  to  adopt  a  mechanism  for 
appealing  the  reasonableness  of  fees  and 
expenses  assessed.  They  recommend 
creation  of  a  procedure^  although  they 
do  not  describe  what  kind  of  procediire 
or  when  and  how  it  could  be  invoked, 
whereby  the  Librarian  would  be 
available  in  instances  where  the  parties 
question-the  fees  and  expenses  charged. 
NMPA/HFA,  comments  at  4. 

We  are  decliiung  to  adopt  a  fee  review 
procedure  at  this  time  because  we 
believe  that  the  rules  already  contain 
adequate  safeguards.  Section  251.38 
governs  billing  and  provides  that 
"(ajrbitrators  are  bound  by  the  hourly  or 
daily  fee  they  proposed  to  the  Librarian 
of  Congress  when  their  names  were 
submitted  to  be  Usted  under  §  251.3, 
and  shall  not  bill  in  excess  of  their 
proposed  charges."  59  FR  23986  (1994). 
Subsection  (b)  fiuther  provides  that 
"[ajrbitrators  shall  not  charge  the  parties 
any  expenses  in  addition  to  their  hoiuly 
or  daily  charge."  The  safeguards  in 
these  rules  are  reinforced  by  the 
agreement  the  arbitrators  must  sign 
stating  they  will  abide  by  the  terms  of 
these  Final  Regulations  including  "the 
billing  restrictions  specified  in  this 
subpart."  §  251.38(e).  The  regulations 
already  contain  substantial  provisions  to- 
assure  that  arbitrators  not  charge 
excessive  rates  or  expenses. 

Although  our  regulations  do  not 
specifically  address  the  niunber  of  hours 
for  which  an  arbitrator  can  charge,  we 
expect  that  the  arbitrators  will  be  fair 
and  charge  for  the  actual  amount  of  time 
they  devoted  to  the  proceedings.  In 
some  cases,  the  amount  spent  may  be 
more  or  less  for  one  arbitrator  than  it  is 
for  another.  Shoidd  an  arbitrator  charge 
for  an  uiueasonable  number  of  hours 
that  could  not  possibly  bear  any 
relationship  to  the  amoimt  of  work 
performed,  we  believe  that  such  action 
would  amount  to  an  ethical  violation 
subject  to  the  remedies  of  §  251.39.  We 
do  not,  however,  intend  to  judge  or 
measure  the  amoimt  of  time  it  should 
take  an  arbitrator  to  perform  a  specific 
task,  and  we  therefore  decline  to  create 
a  billing  review  procedure. 

VII.  Final  Regulations 

The  following  is  a  section-by-sectjon 
summary  of  the  amended  regulations, 
together  with  a  discussion  of  the 
applicable  comments  on  the 
corresponding  provisions  of  the  Interim 
Regulations. 

(a)  Part  251— Copyright  Arbitration 
Royalty  Panels  Rules  of  Procedure 

Part  251  contains  most  of  the  rult's 
and  procedures  governing  the  operation 
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of  the  CARPs  and,  like  the  rules 
proposed  in  the  NPRM,  received  the 
greatest  number  of  observations  and 
suggestions  from  the  commentators.  It  is 
divided  into  seven  subparts,  identified 
as  subparts  A  through  F.  Subpart  A, 
entitled  "Organization,"  describes  the 
composition  and  selection  process  for 
the  CARPs.  Subparts  B  and  C.  "Public 
Access  to  Copyright  Arbitration  Royalty 
Panel  Meetings"  and  "Public  Access  to 
and  Inspection  of  Records,"  remain 
virtually  the  same  as  those  adopted  in 
the  Inteiim  Regulations,  with  only  a  few 
minor  amendments.  Subpart  D. 
"Standards  of  Conduct,"  prescribes  the 
financial  and  ethical  requirements  for 
arbitrators,  and  governs  ex  parte 
communications,  billing,  sanctions  for 
misconduct,  and  other  matters  involving 
ethical  standards.  Subpart  C, 
"Procedures  of  Copyright  Arbitration 
Royalty  Panels."  prescribes  the 
procedures  to  be  followed  by  the  CARPs 
in  conducting  proceedings,  including 
those  governing  submission  of  evidence, 
conduct  of  hearings,  reports  of  the 
CARPs,  and  orders  of  the  Librarian. 
Subparts  F  and  G,"  Rate  Adjustment 
Proceedings"  and  "Royalty  Fee 
Distribution  Proceedings,"  provide 
certain  additional  requirements  inherent 
in  rate  adjustment  and  distribution 
proceedings. 

We  have  already  described  mo.st  of 
tlie  major  issues  raised  by  the 
commentators  to  the  Interim 
Regulations  and  discussed  our 
responses  and  amendments.  The 
following  summarizes  other  additions 
and  changes  to  the  Interim  Regulations 
in  the  various  subparts  of  part  251. 

(1)  Subpart  A — Organization 

Ar6ifrofor/js<s.  Section  251.3 
describes  the  information  that  must  be 
submitted  to  the  Librarian  by  an 
arbitration  association  for  each  person 
to  be  eligible  to  serve  on  a  Copyright 
Arbitration  Royalty  Panel.  Section 
251.3(a)(5)  requires  "a  description  or 
schedule  detailing  fees  proposed  to  be 
charged  by  the  person  for  service  on  a 
CARP."  lames  Cannings  submits  that 
the  proposed  fees  "should  reflect  the 
current  market  daily  or  hourly  rate  as 
are  charged  by  arbitrators  who  serve 
National  Arbitration  Associations,  such 
as.  the  Arbitration  Association  of 
America."  Cannings,  comments  at  2. 

For  reasons  stated  above  in  the 
discussion  pf  our  rejection  of  a  fee 
schedule,  it  is  not  appropriate  for  the 
Librarian  or  the  Copyright  Office  to 
impose  fee  restrictions  on  persons 
seeking  to  be  arbitrators.  Although  the 
-  ft«  information  pro\'ided  by  a  potential 
arbitrator  w^ill  have  a  bearing  on  his  or 
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regarding 
that  all 
the  practici 
filed  a  sepa: 
the  Interim 


process,  wi 
identified 
filed  a  sepai 
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Program 
essentially 


her  selectio!  ;,  we  decline  to  amend 
§  251.3(a)(5  to  adopt  fee  limitations. 
Qualificakons  of  the  arbitrators.  As 
was  the  case  with  the  comments  filed  in 
response  to  ihe  NPRM  in  this 
rulemaking  proceeding,  Copyright 
disparate  opinions 
requirement  in  §  251.5 
arbitrators  be  admitted  to 
i  law.  Program  Suppliers 
ite  comment  in  response  to  . 
Regulations  devoted  solely 
to  arguiug  tl^at  the  Librarian  should  also 
consider  noii-lawyers  in  tlie  selection 
lie  other  copyright  owners 
Certain  Copyright  Owners 
ite  comment  urging  that  the 
Iffice  retain  the  requirement, 
juppliers  advance 
le  same  argument,  which 
they  made  ih  response  to  the  NPRM, 
that  allowin  g  non-lawyers  as  arbitrators 
could  prove  invaluable  in  expediting 
the  arbitrati  )n  process: 

In  reaching  its  ruling,  the  Office  ignored 
the  importan  value  that  non-lawyers  with 
expertise  in  t  le  types  of  statistical  and 
economic  sti  lies  that  comprise  the  heart  and 
body  of  distr  bution  arid  rate  adjustment 
evidence  ecu  d  bring  to  the  decisionmaking 
process.  Hav:  ng  arbitrators  who  are  familiar 
with  statistic  tl  and  economic  studies  similar 
to  those  pres(  mted  in  prior  rate  adjustment 
and  distribut  on  proceedings  would  give 
each  panel  ai  ded  competence  to  deal  with 
the  substanti  re  issues  raised,  and  thus  assist 
the  decision]  taking. 

It  is  ironic,  to  say  the  least,  that  the  Office's 
ruling  was  ht  sed  on  a  concern  about  the  lack 
of  time  for  n«  n-lawyers  to  learn  the  nuances 
of  legal  rulii)  ;s.  but  ignored  the  possibility 
that  lawyer-a  rbitrators  might  have  absolutely 
no  familiarit  '  with  the  type  of  complex 
studies  presc  nted  by  expert  witnesses  over 
and  over  aga  n  in  prior  distribution  and  rate 
adjustment  fa  earings.  Although  legal  rulings 
can  affect  cei  tain  aspects  of  a  hearing, 
interpretatioi  i  and  understanding  of  the 
conflicting  si  ibstantive  evidence  is  crucial  to 
reasoned  fini  1  determinations  setting  rates  or 
distribution  i  oyalties. 

Program  Si  ppliers.  comments  at  2-3. 
Program  Si  ppliers  believe  that  retaining 
subsection  c]  of  §  251.5  requiring 
arbitrators  o  have  "(ejxperience  in 
conducting  arbitration  proceedings  or 
facilitating  Lhe  resolution  and  settlement 
of  disputes  '  would  satisfactorily 
provide  Xht  potential  arbitrator  with  the 
type  of  exp  jrience  necessary  to  conduct 
arbitration  )roceedings.  Id.  at  2. 

Certain  C  opyright  Owners  argue  that 
Program  Sv  ppliers'  argimients  have 
already  bet  a  rejected  in  the  Interim 
Regulation  i.  and  that  Program  Suppliers 
fail  to  maki  i  any  showing  that  "the  list 
already  dei  eloped  will  fail  to  yield  at 
least  three  *anel  members  who  are 
capable  of  esolving  royalty  disputes  in 
a  fair  and  e  licient  manner."  Certain 
Copyright  )wners.  reply  comments  at  2. 


Certain  Copyright  Owners  believe  that 
economic  expertise  is  not  necessary, 
and  might  cause  an  undue  bias  among 
the  panel  members.  Id. 

The  Copyright  Office  has 
reconsidered  the  lawyer  requirement 
imposed  by  §  251.5  and  reahirms  its 
decision  to  retain  the  requirement.  It 
appears  that  Program  Suppliers  are  not 
so  much  concerned  with  allowing  non- 
lawyers  to  serve  on  CARP  panels  as  they 
are  with  seeing  economists  among  the 
listed  arbitrators.  Section  251.5  in  no 
way  prevents  economists  or  those  with 
economic  training  from  ser\'iug  on  a 
CARP,  provided  that  they  are  admitted 
to  the  practice  of  law.  Furthermore,  we 
agree  with  Certain  Copyright  Ou-ners' 
observation  that  Program  Suppliers  have 
failed  to  demonstrate  any  deficiency  in 
the  quality  of  experience  of  the  potential 
arbitrators  appearing  on  the  current  list. 
See  59  FR  24486  (1994).  The  listed 
arbitrators  have  diverse  backgrouunds 
and  training,  including  economic 
expertise.  Moreover,  all  of  the  listed 
persons  have  experience  in  the  practice 
of  law  which,  given  the  shortness  of  the 
arbitration  period,  is  important  in  the 
efficiency  and  speedy  disposition  of 
CARP  proceedings.  The  Copyright 
Office,  therefore,  declines  to  make  any 
changes  to  §251.5. 

(2)  Subpart  B — Public  Access  to 
Copyright  Arbitration  Royalty  Panel 
Meetings 

CARP  Meetings.  CopjTight  Oivners 
make  several  suggestions  with  respect  to 
meetings  of  the  CARPs.  Because 
confidential  proprietary  information  is 
sometimes  introduced  into  the  record,  it 
is  necessary  for  the  CARP  to  close  a 
meeting  for  the  purposes  of  receiving 
that  information,  ^ft^en  confidential 
material  is  involved  in  only  a  limited 
portion  of  the  meeting,  it  is  not 
necessary  to  close  the  entire  meeting. 
The  Interim  Regulations,  however, 
provide  only  for  the  closing  of  an  entire 
meeting.  Copyright  Owners  therefore 
suggest  that  §§  251.11(b)  and  251.13  be 
amended  to  fbake  clear  that  a  CARP  may 
close  only  that  part  of  a  meeting  during 
which  confidential  information  is 
discussed;  all  other  portions  of  the 
meeting,  however,  woidd  be  open. 
CopjTight  Owners,  comments  at  26. 

Copyright  Owners  also  note  that 
because  it  is  often  impossible  to 
determine  when  and  if  confidential 
information  may  be  disclosed  at  a 
meeting,  it  may  be  impossible  to  give 
the  seven-day  advance  notice  in  the 
Federal  Register  required  by 
§  251.11(b).  Copj'right  Owners  therefore 
suggest  that  a  general  notice  of  the 
possibility  of  Jhe  introduction  of 
confidential  information  during  the 
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course  of  a  hearing  should  suffice  to 
meet  the  notice  requirements  even 
though  it  would  be  impossible  to 
provide  a  specific  date  and  time  of  the 
closed  portion  of  the  meeting.  Id. 

Anotner  issue  raised  by  Copyright 
Owners  is  the  treatment  of  a  CARP's 
internal  deliberafions.  According  to 
Copyright  Owners,  a  literal  reading  of 
Subpart  B  would  apply  to  confidential 
deliberations  among  CARP  arbitrators. 
"Thus,  for  example,  if  the  members  of 
a  CARP  want  to  talk  over  an  objection 
to  testimony  during  the  course  of  a 
hearing  before  ruling  on  it,  they  would 
*be  obliged  to  have  that  discussion 
transcribed  and  to  annoimoe  the  fact  of 
that  confidential  'meeting'  in  the 
Federal  Register."  Id.  at  26-27. 
Copyright  Owners  therefore  propose 
that  the  procedures  of  §§  251.14  and 
251.15  b«  modified  so  that  (a) 
transcripts  or  minutes  are  not  necessary 
for  internal  CARP  deliberations,  and  (b) 
the  procedures  for  closed  meetings  in 
§  251.14  do  not  apply  to  such 
deliberations.  Id.  at  27. 

The  points  made  by  Copyright 
Owners  are  well  taken.  In  order  to  allow 
CARPs  to  close  only  a  portion  of  a 
meeting,  as  opposed  to  an  entire 
meeting,  for  the  taking  of  confidential 
information  and  related  material,  we  are 
amending  §§  251.11(b)  and  251.13  by 
adding  the  phrase  "any  portion  of  a 
meeting."  With  respect  to  seven-day 
advance  publication  notice  in  the 
Federal  Register  of  a  meeting  that  may 
be  closed  in  part  or  in  whole,  we  agree 
that  a  general  notice  of  the  possibility  of 
the  introduction  of  confidential 
information  should  suffice  to  satisfy  the 
notice  requirements.  The  notice  of 
publication  in  the  Federal  Register 
therefore  shall,  as  a  matter  of  policy, 
contain  such  a  general  statement. 

Finally,  with  respect  to  the 
procedures  required  for  closed  meetings 
applying  to  CARP  deliberations,  we 
agree  with  Copyright  Owners  Uiat 
application  of  those  procediu-es  is 
neither  desirable  nor  appropriate.  We 
are  therefore  amending  §  251.14  by 
adding  a  new  subsection  (d)  which 
provides  that  "(tjhe  procedure  for 
closed  meetings  in  this  section  and 
§  251.15  shall  not  apply  to  the  internal 
deliberaticHis  of  arbitrators  carried  out  in 
furtherance  of  their  duties  and 
obligations  under  this  chapter." 

(3)  Subpart  C— Public  Access  to  and 
Inspection  of  Records 

No  comments  were  received  regarding 
subpart  C.  However,  section  251.22(c) 
has  been  amended  to  delete  the  §  .40  per 
page  charge  for  photocopies  of  CARP  or 
Copyright  Ofiice  records.  Because  such 
charges  change  from  time  to  time,  the 


section  now  reads  that  photocopies  are 
available  at  the  "applicable  Office 
charge." 

(4)  Subpart  D— Standards  of  Conduct 

Financial  conflict  of  interests.  When 
we  originally  proposed  financial 
conflict  of  interest  roles,  our  main 
concern  was  with  their  proper  scope. 
Did  we  propose  rules  that  did  not  cover 
enough  situations,  and  therefore  miss 
some  very  real  conflicts  of  interest,  or, 
on  the  other  hand,  did  our  proposed 
rules  go  too  far,  and  eliminate  qualified 
persons  for  inconsequential  reasons?  In 
an  effort  to  reach  the  proper  scope,  we 
not  only  proposed  rules,  but  we  also 
asked  for  comments  on  certain 
hypothetical  situations  that  went 
beyond  the  scope  of  our  proposed  rules. 

The  Copyright  Owners'  response 
reflects  the  difficulty  of  drawing  the 
proper  hne.  While  they  offered  opinions 
about  the  hypothetical  situations  that 
indicated  a  belief  that  our  proposed 
rules  did  not  go  far  enough,  ultimately 
they  did  not  ask  to  expand  the  rules,  but 
proposed  handling  the  gray  area 
questions  on  a  case-by-case  basis,  using 
the  disclosure  procedure  to  the  parties 
described  in  section  251.32(b)(2)  as  a 
method  to  decide  whether  the  conflict  is 
disqualij^ing.  The  Copyright  Owners 
stated: 

CopjTighf  Owners  believe  that  decisions 
about  the  financial  conflicts  of  potential 
arbitrators  must  be  made  on  a  case-by-case 
basis,  with  no  single  application  of  the  rules 
being  dispositive  on  a  specific  case.  .  .  .  The 
screening  of  arbitrattws  for  any  panel  ought 
not  to  occur  through  rote  application  of  the 
rules  •  •  •  If  the  Librarian  finds  a  question 
arising  as  to  whether  a  conflict  exists  as  to 
a  particular  arbiuator.  further  information 
should  be  made  available  to  the  parties  so 
that  they  may  determine  whether  the  person 
should  be  disqualified  or  whether  the 
potential  conflict  might  be  waived. 

Copyright  OuTiers.  comments  at  21. 

We  agree  with  the  Copyright  Owners 
that  this  is  the  proper  approach. 
Therefore,  we  have  not  modified  the 
scope  of  the  financial  conflict  of  interest 
rules,  but  we  have  made  a  change  in  the 
disclosure  rule,  section  251.32(b)(2). 
Whenever  a  potential  artiitrator  has  a 
conflict  of  interest  as  defined  by  our 
rules  and  has  indicated  that  he  or  she 
wants  this  conflict  to  be  disclosed  to  the 
parties,  or  whenever  a  potential 
arbitrator  has  an  interest  beyond  the 
specified  scope  of  the  rules  which  raises 
our  concern,  section  251.32(b)(2) 
provides  we  will  list  these  interests 
anonymously  in  an  order  issued  to  the 
parties  to  each  upcoming  proceeding  at 
the  time  the  Librarian  establishes  for 
precontroversy  motions,  and  we  will 
request  that  the  parties  indicate  within 


30  days  which  conflicts  or  potential 
conflicts  they  believe  are  disqualifying. 
For  those  interests  within  the  scope  of 
our  conflict  of  interest  niles,  the 
indications  of  the  parties  will  be 
dispositive.  For  tiiose  potential  conflicts 
outside  of  the  scope  of  o\u  conflict  of 
interest  rules,  the  indications  of  the 
parties  will  aid  the  Librarian  in  his 
decision." 

There  was,  however,  one  area  in 
which  the  Copj-right  Owners 
commented  that  the  scope  of  the 
conflict  of  interest  rules  was  too  broad 
Section  251.31(d)(3)  imputes  the 
financial  interest  of  the  arbitrator's 
general  partner  to  the  arbitrator.  The 
Copyright  Owners  believe  that  section 
251.31(d)(3)  means  that  each  potential 
arbitrator  would  have  to  inquire  of  each 
of  his/her  general  partners  about  their 
personal  investments.  The  Cop>Tight 
Owners  consider  this  an  unworkable 
burden  and  doubt  that  any  potential 
arbitrator  would  be  influenced  by  the 
personal  holdings  of  a  general  partner, 
espefcially  if  that  general  partner's 
financial  interest  is  unknown  to  the 
arbitrator.  The  Copyright  Ovk-ners  ask 
that  an  exception  to  the  rule  on 
imputation  of  interests  be  made  in  the 
case  of  a  general  partner's  personal 
financial  holdings.  Copyright  Owners, 
comments  at  24-25.  We  agree,  and 
section  251.31(d)(3)  has  been  modified 
to  reflect  this  exception. 

Ex  parte  communications.  In  our 
proposed  interim  rules,  distinctions 
were  made  among  four  classes  of 
persons  concerning  ex  parte 
communications:  (1)  the  Librarian  of 
Congress  and  the  Register  of  Copyrights. 
(2)  the  selected  arbitrators,  (3)  the  listed 
arbitrators,  and  (4)  the  Library  and 
Copyright  Office  persoimeL  in 
particular,  we  drew  a  distinction 
between  selected  arbitrators  who  are 
subject  to  a  total  ban  on  contact  between 
them  and  interested  parties  in  their 
controversy,  and  listed  arbitrators  who 
are  not  subject  to  a  total  ban  on  contact, 
but  who  may  not  communicate  with  any 
interested  party  about  the  merits  of  any 
past,  pending,  or  future  proceeding 
relating  to  CARP. 

Both  the  Copyright  Owners  and  )ames 
Caimings  state  that  they  believe  no 


' '  For  example,  arbitrator  X  ha&  a  ^xxue  wiao  is 
employed  by  one  of  the  parties  to  the  ptocaediqg. 
Because  that  is  a  interest  within  the  scope  of  our 
rules,  the  response  of  the  parties  %ri!)  t>e  drspwHive 
That  is,  if  any  one  of  the  parties  ol^acti.  «riiili«ar 
X  may  not  serve.  On  the  other  hand,  if  arbitrator 
X  has  a  parent  who  is  employed  by  one  of  the 
parties,  that  wouid  be  an  interest  outside  of  the 
scope  of  our  rules.  In  that  case.  If  one  or  more  of 
the  parties  obiacts,  that  objection  mil  be  taken  into 
account  when  the  Librarian  inakes  his  decision,  bat 
the  objection  will  not  aulomatically  disqualify 
arbitrator  X. 
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distinction  should  be  made  between 
selected  and  listed  aibitrators,  and  that 
there  should  be  a  total  ban  on  contact 
with  all  aibitrators.  The  Copjrright 
Owners  argue  for  the  highest  standard 
concerning  selected  and  listed 
arbitrators  because  of  "the  substantiaL 
financial  interests  at  stake."  The 
Copyright  Owners,  however,  woiUd 
mitigate  the  severity  of  a  total  ban  to 
permit  nonsubstantive  pleasantries 
between  arbitrators  and  parties.  Finally, 
the  Copyright  Owners  note  that  the 
restrictions  concerning  arbitrators  are 
against  contact  with  any  interested 
"party"  and  would  prefer  that  it  be 
changed  to  "person"  because  of  what 
they  beUeve  to  be  the  ambiguous 
meaning  of  the  word  "party."  Copyright 
Owners,  comments  at  15-18. 

Having  reviewed  the  comments  of  the 
Copyright  Owners  and  James  Cannings, 
we  continue  to  beheve  that  the 
distinction  between  selected  and  listed 
arbitrators  is  valid.  In  any  given  year,  75 
persons  will  be  listed  to  be  available  to 
serve  as  arbitrators.  A  total  ban  on 
contact  with  all  75  persons  would  be 
unworkable,  and  imfair  to  the  persons 
oRiering  their  services.  For  the  remote 
chance  of  being  selected,  they  would  be 
giving  up  a  degree  of  personal  freedom, 
not  for  any  actual  impropriety  but  for 
the  avoidance  of  the  appearance  of 
impropriety.  However,  we  beUeve  it  is 
fair  and  highly  necessary  that  listed 
arbitrators  understand  that  they  may  not 
engage  in  any  actual  impropriety,  that 
is,  discuss  the  merits  of  any  royalty 
proceeding,  past,  present  or  futiue.  This 
is  a  much  narrower  and  more 
appropriately  tailored  limitation  on 
their  activities.  Once  selected,  the  total 
ban  on  contact  with  the  three  selected 
arbitrators  is  essential.  It  assures 
foimess  to  all  parties  by  guaranteeing 
that  no  opportimity  for  influence  can 
possibly  occur.  Procedural  requests  of 
the  selected  aibitrators  should  be  routed 
through  Library  or  Copyright  Office 
personnel  who  are  assigned  to  support 
the  arbitrators. 

We  do  agree,  however,  with  the 
Copyright  Owners'  request  that  innocent 
pleasantries  ^ould  not  be  subject  to  the 
total  ban,  and  that  the  word  "party" 
should  be  changed  to  "person"  to  avoid 
any  ambiguity.  The  changes  to  section 
251.33  have  been  made  accordingly. 

Gifts  and  other  things  of  monetary 
value.  In  our  interim  rules,  we  make  a 
distinction  between  selected  arbitrators 
who  are  subject  to  a  total  ban  on 
soliciting  or  accepting  gifts  or  any  other 
thing  of  monetary  value  fit)m  an 
interested  person,  and  Usted  arbitrators 
who  may  soficit  or  accept  gifts  of  less 
than  $20  per  occasion,  and  not  more 
than  $50  per  year  £rom  anyone  source. 


We  also  ptovide  that  a  listed  arbitrator 
may  accept  a  gift  beyond  the  $20-$5G 
limit  whei  e  it  is  clear  that  the  gift  is 
motivated  by  a  family  relationship  or  a 
personal  i  iendship  rather  than  the 
potential  i  if  the  fisted  arbitrator  to  be 
selected. 

The  Copyright  Owners  and  James 
Cannings  believe  that  no  distinction 
should  betmade  between  selected  and 
listed  arbiirators  and  that  they  should 
all  abide  ny  a  total  ban  on  the  soliciting 
or  accept^ce  of  any  gift.  The  Copyright 
Owners  stkte  that  applying  the  total  ban 
to  listed  arbitrators  would  "reduce  the 
perceived  opportunities  for  influencing 
of  either  listed  or  selected  arbitrators." 
CopyrightiOwners,  comments  at  18. 

Again,  as  stated  above,  we  beUeve  that 
the  restric  ions  on  the  activities  of  fisted 
arbitraton  should  be  limited  to  actual 
improprie  ies  only,  considering  that 
they  may :  lever  be  selected.  Requiring 
fisted  art)i  xators  to  refuse  gifts  no  matter 
how  smal ,  and  to  avoid  normal 
relations  \  n\h  existing  friends  and 
family  sii^ply  to  avoid  the  appearance 
of  impropHety  is  too  great  a  restriction, 
and  may  lesult  in  various  individuals 
refusing  t(  i  participate.  The  exceptions 
for  nomin  illy  valued  gifts  and  for  gifts 
from  exist  ng  friends  and  family  were 
derived  frpm  the  regulations  issued  by 
the  OfficBjof  Government  Ethics,  and 
represent  their  line-drawing  for 
thousands  of  compensated  government 
employee!  who  are  in  a  position  to 
confer  a  bfenefit  on  a  private  party 
(versus  fiated  arbitrators  who  are  neither 
compensaed  nor  in  a  position  to  confer 
a  benefit)]  We  do  not  beUeve  that  a 
lunch  valued  at  less  than  $20  where  no 
discussioa  of  the  merits  of  any  past,  - 
present  or  future  proceeding  takes  place 
would  reailt  in  the  influencing  of  any 
fisted  arbitrator.  Consequentiy,  the 
distinctioti  between  selected  and  fisted 
arbitratori  is  retained  in  the  final  rules. 

Post-ar  titration  employment 
restrictioi  s.  While  we  did  not  receive 
any  comn  ents  on  oux  rule  against 
arbitrator  being  employed  for  three 
years  by « ly  peuty,  person  or  entity  with 
a  financia  interest  in  the  proceeding, 
we  did  re  »ive  a  comment  on  the 
hypothetibal  we  posed  based  on  this 
section.  The  hypothetical  asked  whether 
an  arbitralor  who  has  ruled  on  a  cable 
rate  adjuament  may  take  a  cable  system 
as  a  cfienj  afterwards  if  that  cable 
system,  although  affected  by  the 
outcome,  had  neither  participated  in  the 
proceedidg  nor  authorized  anyone  else 
to  represc  Qt  it.  The  Copyright  Owners 
stated  thfl  t  they  befieved  the  arbitrator 
could  tak » the  cable  system  as  a  cfient, 
but  gave  f  o  reasons,  and  prefaced  their 
answers  tt)  all' the  hypotheticab  by 
saying  they  were  dif  ficiUt  to  answer 


given  the  limited  facts  available. 
Copyright  Owners,  comments  at  22,  24. 

We  befieve  that  since  we  received 
only  one  fimited  comment  on  this 
hypothetical,  we  do  not  have  sufficient 
comments  to  render  a  conclusion.  We 
reserve  judgment  until  an  actual  case 
presents  Itself.  In  the  meantime,  the  rule 
is  adopted  as  proposed. 

Remedies.  Currently,  section  251.39 
provides  sanctions  against  selected 
arbitrators,  fisted  arbitrators,  and 
outside  parties  who  violate  the 
standards  of  conduct.  The  Copyright 
Owners  argue  that  sanctions  should  also 
be  put  in  place  for  Library  and 
Copyright  Office  personnel  who  violate 
the  standards.  Copyright  Owners, 
comments  at  24. 

Library  of  Congress  Regulations 
(LCRs)  already  set  forth  sanctions  for 
Library  and  Copyright  Office  personnel 
who  violate  internal  personnel  rules. 
LCR  2023-1  instructs  all  staff  members 
to  avoid  actions  which  might  result  in 
or  create  the  appearance  of  using  public 
office  for  private  gain,  giving  inequitable 
and  improper  preferential  treatment  to 
any  person  to  the  prejudice  or  detriment 
of  others,  or  compromising  the 
independence  or  impartiality  of  the 
Library. 

We  believe  this  appfies  to  the  rules  on 
ex  parte  communications,  and  would 
cover  any  disclosure  of  nonpubUc 
information,  even  though  section  251.37 
only  appfies  to  arbitrators.  In  addition, 
however,  the  Library's  General  Counsel, 
who  serves  as  the  agency's  ethics 
officer,  has  issued  a  memorandum  that 
will  be  circulated  to  all  personnel  likely 
to  have  any  interaction  vnth  a  CARP 
detailing  the  new  situations  that  could 
arise  and  how  employees  should 
respond  to  them. 

(5)  Subpart  E-^*rocedures  of  Copyright 
Arbitration  Royalty  Panels 

a.  Formal  Hearings,  (i)  Phase  I/Phase 
n.  In  the  preamble  text  to  the  Interim 
Regulations,  we  asked  several  questions 
with  regard  to  the  procedural  division  of 
royalty  distribution  proceedings.  The 
Copyright  Royalty  Tribimal  traditionally 
divided  distribution  proceedings  into 
two  phases:  Phase  I  determined  the 
percentage  allocation  among  the 
categories  of  claimants,  while  Phase  II 
resolved  disputes  within  a  claimant 
category.  The  Tribimal  practice, 
however,  was  just  that,  and  was  never 
embodied  in  the  rules.  We  sought 
comment  on  the  foUowing: 

Is  the  procedure  of  dividing  a  cable 
distribution  proceeding  into  Phases  I  and  11 
a  precedent  tliat  is  binding  on  the  Copyright 
Office? 

If  not.  should  it  nonetheless  be  followed? 
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If  it  should  be  followed,  shoiild  we  adopt 
rules  governing  the  procedure? 

Should  those  rules  include  a  definition  of 
each  of  the  Phase  I  categories? 

59  PR  at  23976-23976  (1994). 
Copyright  Ovraers  urge  that, 
regardless  of  the  binding  effect  of  the 
former  Tribimal's  practice  on  the  Office, 
the  division  of  proceedings  into  Phase  I 
and  Phase  H  should  continue  in  order  to 
prevent  chaos  in  the  distribution 
process.  Copyright  Owners,  comments 
at  13.  They  note  that  Phase  I  claimant 
categories  offer  two  primary  benefits  to 
the  distribution  process.  First,  by 
allowing  each  claimant  category  to 
collect  the  total  royalty  awarded  to  it 
and  distribute  that  total  to  its  individual 
claimants,  the  "process  fi«es  the 
Cop>Tight  Office  bom  the  expense  of 
maiUng  hundreds  of  distribution  checks 
to  individual  claimants  each  time  a 
distribution  is  made."  Id.  at  14.  Second, 
the  grouping  together  of  claimants  into 
categories  reduces  Phase  I  fitigation  to 
less  than  ten  parties,  rather  than 
himdreds  of  individual  claimants.  Id. 
"In  short,  the  established  Phase  I/Phase 
II  divisions  provide  very  strong 
procedural  and  organizational 
efficiencies  that  have  worked  well  in  the 
past  and  should  be  continued  in  the 
future." /d. 

Copyright  Owners  urge  the  Office  to 
adopt  procedures  governing  Phase  1/ 
Phase  U  proceedings  that  would  allow 
for  separate  hearings  of  Phase  I  and 
Phase  n  proceedings,  but  offer  no 
comment  or  suggestion  as  to  what  those 
rules  should  be.  Id.  at  14-15.  They  also 
believe  that  definitions  of  Phase  I 
categories  should  be  available  to 
arbitrators,  but  not  included  in  these 
rules  because  "it  could  create 
unnecessary  rigidity  that  would  fail  to 
accommodate  changing  conditions."  Id. 
at  15.  Copyright  Owners  therefore 
suggest  that  parties  provide  a  stipulated 
set  of  program  definitions  to  arbitrators 
at  the  start  of  each  distribution 
proceeding.  Id. 

The  Copyright  Office  befieves  that  the 
division  of  distribution  proceedings  into 
Phase  I  and  Phase  U  categories  provides 
an  efficient  naanner  for  conducting  such 
proceedings,  and  therefore  will  retain 
the  use  of  the  categories.  In  dividing 
distribution  proceedings  into  Phase  I 
and  Phase  II  categories,  we  will  look  to 
Tribunal  precedent  for  guidance,  as  well 
as  the  exigencies  of  each  individual 
case.  For  these  reasons,  we  do  not 
believe  that  it  is  necessary  to  adopt 
separate  procedures  for  Phase  I  and 
Phase  n  proceedings,  as  is  suggested  by 
Copyright  Owners.  The  Copyright 
Royalty  Tribunal  fimctioned  for  fifteen 
years  without  separate  rules  for  each 
type  of  proceeding,  and  exercised  its 


discretion  to  divide  each  distribution 
into  Phase  I  and  Phase  II  categories  on 
a  case-by-case  basis.  The  pro^iual 
rules  of  the  subchapter  appUcable  to 
distribution  proceedings  apply  with 
equal  basis  to  each  controversy, 
regardless  of  whether  it  is  Phase  I  or 
Phase  II,  and  therefore  do  not  require 
separate  sets  of  rules.  Furthermore,  it  is 
the  Librarian  Mfho  shaU  determine  the 
number  and  category  of  controversies  in 
each  distribution  proceeding,  and 
submit  each  controversy  or 
controversies  to  one  or  mate  CARPs  as 
is  appropriate.  Copyright  Owners  are 
therefore  correct  in  their  assertion,  see 
comments  at  14-15.  that  the  nature  and 
extent  of  controversies  in  one  royalty 
distributicwi  proceeding  may  require  the 
convocation  of  more  tluua  one  CARP  for 
resolution.  Thus,  for  example,  a  CARP 
may  be  convened  to  resolve 
controversies  in  Phase  I.  and  another 
may  be  required  at  a  later  date  to  resolve 
controversies  in  Phase  O.  The  only  way 
to  make  such  determinations  is  on  a 
case-by-case  basis,  as  was  done  by  the 
former  Tribimal,  and  the  Office 
therefore  heeds  the  advice  of  Copyright 
Owners  by  declining  to  adopt  rules 
governing  the  identification  and 
classificaUon  of  Phase  I/Phase  II 
procedures  which  could  "create 
unnecessary  rigidity  that  would  fail  to 
accommodate  changing  conditions." 
Copyright  Owners,  comments  at  15. 
The  Copyright  Office  also  accepts 
Copyright  Owners'  suggestion  of 
allowing  parties  to  a  proceeding  to 
stipulate  the  definiticms  of  Phase  I 
categories  and  programs  to  the 
arbitrators  in  that  proceeding.  In  order 
to  allow  arbitrators  a  sufficient  amount 
of  time  to  become  famiUar  with  the 
definitions,  the  Librarian  will,  in  the 
notice  estabfishing  the  45-day 
precontroversy  discovery  period, 
instruct  the  parties  to  the  proceeding  to 
stipulate  a  complete  set  of  definitions  by 
the  end  of  the  precontroversy  discovery 
period.  If  the  parties  are  unable  to  reach 
agreement  by  that  date,  the  Copyright 
Office  vriU,  in  accordance  with  our 
authority  to  provide  support  to  the 
CARPs  under  17  U.S.C  801(d).  provide 
the  arbitrators  with  the  necessary 
definitions  of  Phase  I  categories  and 
programs  to  allow  them  to  accomplish 
their  task. 

(ii)  Paper  proceedings.  Section 
251.41(b)  permits  the  parties  to  a 
proceeding  to  petition  the  Librarian  to 
have  their  controversy  decided  solely  on 
the  submission  of  written  pleadings. 
The  petition  may  be  granted  if  "(1 )  there 
is  no  genuine  issue  as  to  any  material 
fact,  or  (2)  all  parties  to  the  controversy 
agree  with  the  petition.  "  59  FR  23976 
(1994). 


Copyright  Owners  believe  that 
§  251.41(b)(2)  is  in  need  of  clarification. 
They  note: 

As  currently  drafted.  Section  251.41(b)(2) 
allows  rulings  only  in  uncontested  cases 
where  "all  parties  to  the  controveny  wree 
with  the  petition."  Of  course,  if  all  parties 
agree  with  the  petition,  then  there  would  be 
no  need  for  a  ruling. 

Copyright  Owners  believe  that  Section 
251.41(b)(2)  was  intended  to  allow  rj'ing 
where  all  parties  agree  with  the  request  that 
the  issue  be  decided  by  petition,  regardless 
of  whether  they  agree  with  the  o^eriu  of  the 
petition. 

Cop>Tight  Owners,  comments  at  31. 

Copyright  Owners'  point  is  well 
taken.  The  intention  of  the  role  is  to 
allow  the  parties  to  a  proceeding  to 
petition  the  Librarian  and  dispense  with 
formal  proceedings.  The  CARP  panel 
would  then  decide  the  controversy  or 
rate  adjustment  on  the  basis  of  %vritten 
pleadings  only,  i.e.,  a  "paper" 
proceeding.  In  deciding  whether  to 
allow  a  paper  proceeding  before  a 
CARP,  the  petition  must  demonstrate 
that  (1)  there  is  no  genuine  issue  of 
material  fact  involved  in  the  proceeding 
(not  the  petition),  or  else  2)  the  parties 
unamimously  agree  that  they  wish  to 
have  a  paper  proceeding.  If  either  one  of 
these  factors  is  properly  represented  in 
the  petition,  the  Librarian  may  (not 
must)  grant  the  petition,  or  can 
designate  the  issue  of  whether  a  paper 
proceeding  would  be  proper  to  the 
CARP.  Section  251.41(b)(2)  is  only 
intended  to  allow  the  Librarian  to 
decide  if  a  paper  proceeding  before  a 
CARP  would  be  appropriate;  it  is  not 
designed  to  allow  the  Librarian  to 
decide  the  merits  of  a  paper  proceeding 
or  the  case.  To  clarify  the  intention  of 
the  rule,  we  are  amending  it. 

b.  Conduct  of  hearings:  Role  of 
arbitrators.  Section  251.46(b)  provides 
Uiat  "Only  the  arbitrators  of  a  CARP,  or 
counsel  as  provided  in  this  chapter, 
shall  question  witnesses."  James 
Cannings  argues  that  the  rule,  as 
drafted,  pref  Judes  parties  from 
appearing  pro  se  before  the  CARPs, 
sincp  only  the  CARPs  and  "counsel " 
can  question  witnesses.  Catmings, 
comments  at  2. 

Section  251.46(b)  does  not  prohibit 
pro  se  representation  in  a  CARP 
proceeding.  A  pro  se  fitigant  acts  as  his 
own  coimseL  and  is  entitled  to  question 
wit,nesses  in  the  same  manner  as  parties 
represented  by  counsel.  No  amendment 
to  §  251.46(b)  is  necessary. 

c.  Witnesses  and  Counsel.  Copyright 
Ownej^  suggest  that  there  may  be  some 
confusion  with  the  drafting  of  §  251.47. 
Subsection  (1)  provides: 

A  CARP  will  encourage  individuais  or 
groups  with  the  same  or  similar  interests  in 
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a  procee<iing  to  select  a  single  representative 
to  conduct  ^eir  examination  and  cross- 
examination  for  them.  However,  if  there  is  no 
agreement  on  the  selection  of  a 
representative,  each  individual  or  group  will 
be  allowed  to  conduct  its  own  examination 
and  cross  examination,  but  only  on  issues 
affecting  its  particular  interests,  provided 
that  the  questioning  is  not  repetitious  or 
cumulative  of  the  questioning  of  other  parties 
within  the  group. 

59  FR  23989  (1994). 

Copyright  Chvners  believe  that,  as 
currently  drafted,  the  subsection  "seems 
to  require  that  all  parties  with  a  similar 
interest  accede  to  a  single  cotmsel  for 
examination  or  cross-examination  of  all 
witnesses.  It  is  imlikely  that  parties 
would  agree  to  such  a  broad  transfer." 
Copyright  Owners,  comments  at  32. 
Copyright  Owners  therefore  suggest  that 
the  phrase  "of  any  given  witness"  be 
added  each  time  after  the  word  "cross- 
examination"  to  clarify  that  agreements 
between  parties  of  similar  interest  to 
utilize  one  representative  for 
questioning  applies  only  to  individual 
witnesses,  and  not  across  the  board  for 
an  entire  proceeding.  Id. 

We  do  not  perceive  the  confusion 
expressed  by  Copyright  Owners  and 
believe  that  subsection  (1),  as  drafted, 
permits  parties  with  similar  interest  to 
agree  to  one  representative  for 
examining  and  cross-examining  either 
one  witness  or  as  many  as  the  agreement 
allows.  Nevertheless,  in  the  interest  of 
clarity,  we  are  adopting  Copyright 
Owners'  suggested  amendment. 

d.  Transcript  and  Record.  In  our 
discussion  of  §  251.49  in  the  Interim 
Regulations,  we  solicited  comments  on 
whether  the  hearing  sessions  should  be 
recorded  on  video  as  well  as  audio  tape. 
We  noted  that  videotaping  would  add  to 
the  cost  of  the  proceeding,  but  it  would 
also: 

"(1)  Ensur[e)  the  accuracy  of  the  official 
transcript,  (2)  allowH  the  arbitrators  to  reach 
a  better  decision  by  helping  them  to  review 
the  case  more  accurately,  and  (3)  affordd 
arbitrators  who  missed  any  portion  of  the 
proceeding,  because  of  illness  or  because 
they  were  appointed  after  the  proceeding  had 
begun,  an  opportunity  to  make  up  for  their 
absences. 

59  FR  at  23977  (1994). 

Copyright  Owners  are  opposed  to  the 
videotaping  of  proceedings,  arguing  that 
they  "do  not  believe  that  any  advantage 
derived  from  videotaping  would  be 
worth  the  considerable  expense  and 
difficulty  associated  with  video 
recording."  Copyright  Owners, 
comments  at  29.  They  also  note  that 
videotaping  "could,  in  fact,  have  the 
unintended  and  perverse  effect  of 
increasing  the  number  of  hearing  days    - 
missed  by  an  arbitrator  who  considers 
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(6)  Rate  Ai  Ijustment  Proceedings 

Settlemi  ints. 

(i)  Settli  ment  period.  Section  251.63 
provides  {  30-day  period  before 
commeno  iment  of  a  rate  adjustment 
proceeding  to  allow  for  consideration  of 
the  rate  aojustment  petition  and,  more 
significantly,  to  give  the  parties  an 
opportimity  to  settle  their  differences. 
We  are  amending  this  section  to  make 
it  clear  thit  the  Librarian  shall  designate 
this  30-day  period  prior  to,  and  separate 
from,  the  45-day  period  for 
precontroyersy  discovery.  We  are  also 
amending  §  251.64  to  reflect  that  the 
arbitration  proceedings  will  commence 
after  both  the  30-day  period  for  settling 
rate  differences,  and  the  45-day  period 
for  precoittroversy  discovery. 

(ii)  Universal  Settlements.  In  the 
Interim  Ri  gulations,  we  asked  two 
questions  related  to  settlement  of  rate 
adjustmei  ts: 

If  a  settle  ment  is  reached,  would  it  be  a 
useful  altei  native  to  the  convening  of  a  CARP 
for  the  Lib]  iry/OfRce  to  propose  the  agreed- 
upon  rate  w  the  public  in  a  notice-and- 
comment  proceeding? 

Does  the  Librarian  have  the  authority  to 
adopt  suchia  procedure,  or  would  the 
convening  bf  a  QARP  be  required? 

59  FR  23978  (1994). 

RIAA  '*and  Copyright  Ovhiers 
believe  that  in  the  case  of  a  universal 
settlemen  a  CARP  would  have  no 
authority  jver  a  proceeding.  The  Office 
would  th4  refore  be  responsible  for 
amendin{  the  rules,  after  a  public 
notice-anf -comment  period,  to  reflect 
the  agree<|  upon  rate.  RIAA/AARC, 
comment  i  at  8;  Copyright  Owners,  reply 
comment ;  at  6.  RIAA  argues  that  the 
CARPs'  ai  ithority  is  Umited  to 
controver  ties  over  royalty  rates;  if  there 
is  no  coni  roversy  because  there  has  been 
a  settlement,  then  there  is  no  CARP 
authority,  RIAA/AARC,  comments  at  8- 
9  ((citing  3ur  NPRM,  59  FR  2553 
(1994)].  C  opyright  oiwners  note  that 
convenin  ;  a  CARP  after  settlement  has 
been  reac  led  "would  make  no  sense" 
and  "woi  Id  subject  the  owner/ user 
participaj  its  to  needless  expense." 
Copyrigh  Owners,  reply  comments  at 
6-^7.  A  pi:  jlic  notice-and-comment 
period  "s  lould  provide  the  Librarian 
with  an  a  lequate  record  on  which  to 
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determine  whether  to  amend  the 
regulations  consistent  with  the  terms  of 
the  settlement."  Id.  at  8. 

NMPA/HFA  believes  that  the  rules 
should  provide  the  parties  to  a  rate 
adjustment  proceeding  with  the  option 
of  either  having  a  CARP  convened,  or 
submitting  the  agreed  upon  rate  to  a 
public  notice-and-comment  proceeding. 
NMPA/HFA,  comments  at  2.  NMPA/ 
HFA  believes  that  the  statutory 
authority  to  provide  such  procedures 
"can  be  fairly  implied  from  the  Reform 
Act's  direction  that  the  Librarian  adopt 
procedures  and  regulations  relating  to 
CARP  proceedings  and  the  Reform  Act's 
express  grant  of  authority  to  the 
Librarian  to  make  the  final 
determination  in  rate  adjustment 
proceedings."  Id.  at  3. 

We  agree  with  Copyright  Owners  that 
it  would  make  little  sense  to  go  through 
the  time  and  expense  of  convening  a 
CARP  solely  for  the  purpose  of 
approving  a  settlement  agreement. 
Without  deciding  the  issue  of  whether 
a  CARP  would  have  jurisdiction  in  such 
cases,  we  are  amending  §  251.63  by 
adding  a  new  subsection: 

(b)  In  the  case  where  a  settlement  is 
reached  as  to  the  appropriate  royalty  rate,  the 
Librarian  may,  upon  the  request  of  the 
settling  parties,  submit  the  agreed  upon  rate 
to  the  public  in  a  notice-and-comment 
proceeding.  The  Librarian  may  adopt  the  rate 
embodied  in  the  proposed  settlement  without 
convening  an  arbitration  panel,  provided  that 
no  opposing  comment  is  received  by  the 
Librarian  &^m  a  party  with  an  intent  to 
participate  in  a  CARP  proceeding. 

(7)  Part  252— Filing  of  Claims  to  Cable 
Royalties 

Compliance  with  statutory  dates. 
Section  252.4  describes  the 
circumstances  under  which  a  claim  to 
cable  copyright  royalties  must  be  filed 
in  order  to  be  considered  timely. 

(i)  Delivery  of  claims.  We  are 
amending  §  252.4(a)  to  adjust  for  some 
of  the  difficulties  faced  by  the  Copyright 
Office  in  receiving  cable  royalty  claims 
on  a  timely  basis.  Unlike  the  CRT,  the 
Copyright  Office  and  the  Library  of 
Congress  are  large  institutions  receiving 
a  tremendous  amount  of  mail  each  day, 
only  a  small  percentage  of  which 
involves  CARP  matters.  For  the  July 
1994  filing  period,  we  experienced 
difficulties  with  cable  and  satellite 
claims  arriving  at  different  locations  of 
the  Library  by  many  different  means  of 
delivery  (U.S.  mail,  messenger  service, 
private  mail  carrier  delivery).  In  order  to 
assure  that  claims  arrive  during  the 
statutorily  prescribed  time  period,  we 
are  amending  §  252.4(a)  to  specify  the 
two  methods  by  which  claims  may  be 
delivered  to  the  Copyright  Office.  The 
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first  method  is  by  mailing  the  claim  to 
the  official  CARP  address  with  the  U.S. 
Postal  Service,  proper  postage  attached, 
so  that  when  the  claim  arrives  at  the 
Copyright  Office,  it  bears  a  July  U.S. 
postmark.  The  second  method  is  hand 
delivery  to  the  Office  of  the  Register  of 
Copyrights,  located  in  Room  403  of  the 
James  Madison  Building,  101 
Independence  Avenue  SE.,  Washington, 
DC  20540,  during  normal  business 
hours  in  the  month  of  July.  Such  hand 
delivery  may  be  done  by  the  claimant 
itself,  or  by  the  claimant's  agent,  or  by 
a  private  defivery  carrier  (ex.  Federal 
Express,  DHL,  messenger  service)  or 
other  such  manner.  Hand  delivery  of 
claims  to  the  mail  receiving  area  of  the 
Library  of  Congress,  or  to  other  locations 
in  either  the  Library  or  the  Copyright 
Office,  is  not  compliance  with  the 
regulation.  Claims  which  are  hand 
delivered  to  other  locations  in  the 
Library  or  Copyright  Office  will  be 
dismissed  if  the  Office  cannot 
conclusively  determine  that  the  claim 
was  physically  located  on  Library  and/ 
or  Copyright  Office  premises  during  the 
month  of  July. 

(ii)  U.S.  postmark.  Canadian 
claimants  challenge  the  requirement  in 
§  252.4(a)(2)  that  mailed  claims  must 
bear  a  July  U.S.  postmark.  We  took  this 
provision  directly  from  the  Copyright 
Royalty  Tribimal's  rules.  See  59  FR 
23979  (1994).  Canadian  Claimants 
acknowledge  that  they  did  not  object  to 
the  Tribimal's  initial  adoption  of  U.S. 
postmark  requirement,  but  state  that 
they  have  experienced  "difficulties" 
with  the  requirement  since  its  adoption, 
although  they  do  not  precisely  state 
what  those  "difficulties"  are.'3 
Cffliadian  Claimants,  conunents  at  2. 
They  therefore  urge  the  Office  to  accept 
both  Canadian  and  U.S.  postmarks.  Id. 

We  discussed  in  the  Interim 
Regulations  the  Copyright  Owners' 
request  that  we  allow  July  maiUngs  from 
Canadian  and  Mexican  post  offices.  See 
59  FR  23979  (1994).  We  declined  the 
request,  but  stated  that  "we  invite  them 
[Copyright  Owners],  and  any  other 
interested  parties,  to  provide  further 
information  and  comments  on  the 
question."  Id.  Our  request  for  further 
information  emanates  from  our  concern 
with  compliance  with  the  statute.  The 
statutory  requirement  for  fifing  cable 
claims  is  clearly  spelled  out  in  17  U.S.C. 


"Canadian  Claimants  state  earlier  in  their 
comment  that  their  membership  changes  from  year 
to  year  and  that  produces  "the  constant  presence  of 
new  claimants  who  are  unaware  of  the  Tiling 
requirements  and  appear  on  the  scene  at  (or  shortly 
after)  the  last  moment    *  *  *"  Id.  Presumably  it  is 
the  last  minute  identification  of  Canadian  copyright 
owners  eligible  for  cable  royalties  that  produces  the 
"dtfliculties." 


111(d)(4)(A):  "During  the  month  of  July 
in  each  year,  every  person  claiming  to 
be  entitled  to  compulsory  license  fees 
for  secondary  transmissions  shall  file  a 
claim  with  the  Librarian  of  Congress 
•  *.  *  "  The  statute  requires  that  the 
claim  be  with  the  Librarian  during  the 
month  of  July,  arguably  meaning  in  his 
possession.  However,  we  accept  the 
submission  of  a  claim  to  the  U.S.  Postal 
Service,  as  statutorily  sufficient, 
providing  it  bears  a  July  U.S.  postmark. 
The  postmark  is  an  aclmowledgment 
that  the  claim  was  vaUdly  tendered  with 
the  U.S.  Govermnent  in  the  month  of 
July. 

Our  concern  with  allowing  Canadian 
and  Mexican  postmarks  is  that  those 
marks  would  not  necessarily  prove 
compliance  with  the  statute.  Neither  the 
,  Canadian  nor  the  Mexican  postal  service 
is  part  of  the  U.S.  Government. 
Furthermore,  if  we  were  to  allow 
Canadian  and  Mexican  postmarks,  we 
would  have  to  allow  national  postmarks 
from  all  countries,  since  there  are  some 
copyright  owners  of  cable  retransmitted 
programming  that  do  not  reside  in  the 
United  States,  Canada  or  Mexico. 

Copyright  Owners  and  Canadian 
Claimants'  desire  for  allowing  Canadian 
and  Mexican  postmarks  appears  to  be 
motivated  by  the  desire  ostensibly  to 
add  a  few  more  days  to  the  claim 
period.  We,  however,  agree  with  what 
the  Tribunal  said  in  1989  when  it 
adopted  the  July  U.S.  postmark 
requirement: 

The  Tribunal  does  not  believe  that  our 
insistence  that  either  a  claim  be  received  in 
our  office  during  July  or  that  it  bear  a  July 
U.S.  postmark  is  too  restrictive.  The  claim 
itself  is  easy  to  prepare.  No  government 
forms  are  necessary.  The  information  that  is 
required  can  be  put  on  one  page.  Further,  the 
claimant  has  six  months  from  the  close  of  the 
calendar  year  to  prepare  it,  and  the  entire 
month  of  July  to  submit  it  to  the  Tribunal. 
Our  proposed  rule  provides  a  bright  line  test 
which  should  end  all  questions  of  fact 
regarding  the  timeliness  of  the  claim. 

54  FR  12614, 12615  (1989).  For  these 
reasons,  we  are  not  adopting  the 
Canadian  Claimants'  suggestion. 

(iii)  Proving  mailed  claims.  Section 
252.4(e)  provides  in  the  pertinent  part 
that: 

In  the  event  that  a  properly  addressed  and 
mailed  claim  is  not  timely  received  by  the 
Copyright  Office,  a  claimant  may  nonethe 
less  prove  that  the  claim  was  properly  mailed 
if  it  was  sent  by  certified  mail  return  receipt 
requested,  and  the  claimant  can  provide  the 
receipt. 

59  FR  23993  (1994). 

Copyright  Owners  believe  that  this 
provision,  as  drafted,  could  cause  some 
confusion.  Copyright  Owners,  reply 
comments  at  8.  They  note  that  there  are 


two  receipts  associated  with  certified 
mail— the  one  given  the  sender  by  the 
Post  Office  and  the  one  signed  by  the 
receptionist  and  returned  to  the 
sender— and  that  subsection  (e)  does  not 
identify  which  receipt  is  acceptable 
proof.  Copyright  Owners,  however,  state 
that  our  discussion  of  the  provision  in 
the  Interim  Regulations  makes  it  clear 
that  either  receipt  would  be  acceptable. 
See  59  FR  23980  (1994).  ("If  the  claim 
was  sent  by  certified  mail,  return  receipt 
requested,  we  will  accept  the  claim  if 
the  claimant  can  produce  the  receipt 
showing  that  it  was  properly  mailed.") 
In  order  to  clear  up  any  possible 
ambiguity  in  the  regulation,  the 
Copyright  Owners  propose  that  we 
amend  subsection  (e)  to  read; 

In  the  event  that  a  properly  addressed  and 
mailed  claim  is  not  timely  received  by  the 
Copyright  Office,  a  claimant  may  nonetheless 
prove  that  the  claim  was  properly  mailed  if 
it  was  sent  by  certified  mail  return  receipt 
requested,  and  the  claimant  can  provide  the 
receipt  showing  that  it  was  properly  mailed 
or  timely  received. 

Copyright  Owners,  reply  comments  at  9. 
We  are  adopting  the  Copyright  Owners' 
suggestion. 

(8)  Part  257— Filing  of  Claims  to 
Satellite  Carrier  Royalty  Fees 

Part  257  remains  unchanged,  except 
that  we  amend  §  257.4(a)  regarding 
timely  filing  of  claims,  (fiscussed  above, 
and  accept  Copyright  Owners  proposed 
amendment  regarding  the  proving  of 
mailed  sateUite  carrier  royalty  claims 
through  the  use  of  certified  mail  return 
receipt  requested.  §  257.4  (e).  We  are 
also  retaining  the  requirement  of  a  U.S. 
postmark  for  satellite  carrier  claims, 
§  257.4(a)(2),  for  the  same  reasons  we 
are  retaining  the  requirement  for  cable 
claims. 

(9)  Part  259— Filing  of  Claims  to  Digital 
Audio  Recording  Devices  and  Media 
Royalty  Payments 

Consistent  with  our  decision 
concerning  joint  claims  for  cable  and 
satellite  carriers,  §  259.3  is  amended  to 
require  that  joint  claimants  to  the  DART 
fund  include  a  list  of  all  their  joint 
claimants  when  the  claim  is  filed, 
except,  as  discussed  above,  the 
performing  rights  societies  will  receive 
no  exemption  fix>m  this  requirement. 
Performing  rights  societies  will  have  to 
list  the  members  and  affiliates  they  have 
signed  to  represent  in  DART  as  part  of 
their  filing  a  claim.  As  a  result,  the 
current  §  259.3(d),  which  allows  joint 
claimants  to  lump  their  claims  together 
after  the  claim  jieriod,  and  the  current 
§  259.3(f)  which  provides  that  the  Office 
may  require  the  productions  of  the  fist 
'after  the  claim  period  ends,  are  deleted. 
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As  a  practical  matter,  joint  claimants 
who  decide  after  the  claim  period  to 
join  together  will  simply  report  to  the 
OfUce  that  they  have  settled,  and  no 
need  to  consolidate  their  claim  exists. 

In  addition,  we  amend  §  259.5(a) 
regarding  timely  deiivoy  of  claims  and 
accept  t^  Cop3rright  Owners'  proposed 
amendment  oif  §  2S9.5(e)  regarding  the 
proving  of  mailed  DART  claims  through 
the  use  of  certified  mail  return  receipt 
requested. 

ListofSubjecto 

37aHPart25t 

Administrative  practice  and 
procedure.  Heating  and  appeal 
procedures. 

37CFRPait2S2 

Cable  television.  Claims,  Q^yrighL 

37  cm  Port  253 

Copyright.  Music  Radio.  Rates, 
Television. 

37  CFR  Part  257 

Cable  television.  Claims. 

37  CFR  Part  259 

Claims,  Copyright.  Digital  audio 
recording  devices  and  media. 

Final  Ragulations 

For  the  reasons  set  out  in  the 
preamble,  37  CFR  diapter  II  is  amended 
as  follows: 

PART  251— COPYRtGHT 
ARBITRATION  ROYALTY  PANEL 
RULES  OF  PROCEDURE 

1.  The  authority  citation  for  part  251 
continues  to  reed  as  follows: 

Authority:  17  U.S.C.  801-803. 

Subpart  A-— Organization 

2.  In  section  251.2,  paragraph  (f)  is 
added  to  read  as  follows: 

§  251.2    Purpose  of  Copyright  Art>itration 
Royalty  Panels. 

•        *        *        •        • 

(f)  To  adjust  royalty  rates  for  the 
satellite  carrier  compulsory  license  in 
accordance  with  17  U.S.C.  119(c). 

§251.3   [Antended] 

3.  Section  251.3(a)  is  amended  by 
removing  ".  on  or  before  May  6,  1994. 
and  before  January  1  of  each  year 
thoreafler,"  and  adding  "before  January 
1  of  each  year". 

3a.  Section  231.3(b)  is  amended  by 
removing  "After  May  6. 1994,  and  after 
lanuary  1.  of  each  year  thereafter,"  and 
ddding  "Aftar  January  1  of  each  year.". 
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§251.4    (AnendecQ 

4.  Sectic  n  251.4(a)  is  amended  by 
removing '  '30-day  period  specified  in 
§  251.63"  I  ind  adding  "45-day  period 
specified  ih  §251.45(b)(2)(i)". 

4a.  Section  251.4(b)  is  amended  by 
removing  ^30-day  time  period  specified 
in  §  251.4J(a)"  and  adding  "45-day 
period  specified  in  §  251.45(b)(l)(i)". 


Subpart 

Copyrigh 

Meetings 


5.1n§ 
amended 
sentence 


2  it 


11,  paragraph  (b)  is 
ly  revising  the  second 
t  >  read  as  follows: 


(b) 


Oc  Access  to 
Art>]tration  Royalty  Panel 


§251.11    <  pan  meetings. 


Such  aiuiouncement  shall 


state  the  t  Does,  dates,  and  place  of  the 
meetings,  \he  testimony  to  be  heard. 
whether  a|iy  of  the  meetings,  or  any 
portion  of  a  meeting,  is  to  be  closed, 
and.  if  so,  which  ones,  and  the  name 
and  telepl  one  number  of  the  p«^on  to 
contact  foi  further  infonnation. 


6.  In  §  2  >1.13.  the  introductcoy  text  is 
revised  to  read  as  follows: 


§251.13 

In  the 
Copyright 
may  close 
meeting, 
the  public : 


( loaad  Meetings. 

ft  llowing  circiunstances,  a 
Arbitration  Royalty  Panel 
meetings,  or  any  portion  of  a 
withhold  information  from 


7.1n§ 
to  read  as 


2  51 


set  tion 
tie 


(d) 
in  this 
apply  to 
arbitrator! 
their  duties 
chapter. 


.14,  paragraph  (d)  is  added 
follows: 


§251.14    I  tocedure  for  closed  meetings. 


The  )rooedure : 


for  closed  meetings 
and  in  §  251.15  shall  not 
internal  deliberations  of 
carried  out  in  furtherance  of 
and  obligations  under  this 


Sut>part  <  ^-Pul>Hc  Access  to  and 
Inspectio  I  Off  neeords 

§251.22     Amended] 

8.  Secti  >n  251.22(c)  is  amended  by 
removing'"$0.40  per  page"  and  adding 
"the  applicable  Office  charge". 

Subpart  1  >— Standards  of  Conduct 

9.  Sect  }n  251.31  is  amended  by 
revising  {  aragraph  (d)  to  read  as 
follows: 


§251.31 


inancial  interests. 


(d)  For  khe  purposes  of  this  section, 
the  Qoani  ial  interests  of  the  following 
persons  « 'ill  serve  to  disqualify  the 
-selected  i  rbitrator  to  the  same  extent  as 


if  they  were  the  arbitrator's  own 
interests: 

(1)  The  arbitrator's  spouse; 

(2)  The  tubitrator's  minor  child; 

(3)  The  arbitrator's  general  partner, 
except  that  the  personal  financial 
holdings,  including  stock  and  bond 
investments,  of  sudi  partner  will  not 
serve  to  disqualify  the  selected 
arbitrator;  or 

(4)  An  organization  or  entity  for 
which  the  arbitrator  serves  as  officer, 
director,  trustee,  general  partner  or 
employee. 

10.  Section  251.32  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  251 .32   Financial  disciosure  statement. 

*        *        •        «        • 

(b)  If  any  conflicts  do  exist,  the 
Librarian  shall  not  choose  that  person 
for  the  proceeding  for  which  he  or  she 
has  the  financial  conflict,  except — 

(1)  The  Usted  aibitrator  may  divest 
himself  or  herself  of  the  interest  that 
caused  the  disqualification,  and  become 
qualified  to  serve;  or 

(2)  The  listed  arbitrator  may  offer  to 
disclose  on  the  record  the  conflict  of 
interest  causing  disqualification.  In  such 
instances: 

(i)  The  Librarian  shall  pubtish  a  list 
detailing  the  conflicts  of  interest  the 
listed  arbitrators  have  offered  to 
disclose,  and  any  other  matters  which, 
although  outside  of  the  scope  of  the 
restrictions  of  §  251.31 ,  nevertheless,  in 
the  view  of  the  Librarian,  raise  sufficient 
concerns  to  warrant  disclosure  to  the 
affected  parties; 

(ii)  Such  list  shall  be  published  in  the 
order  establishing  the  period  for 
precontroversy  motions  [see, 
§  251.45(b)); 

(iii)  Sudi  list  shall  contain  the  matters 
of  concern,  but  shall  not  contain  the 
names  of  the  listed  arbitrators. 

(iv)  Any  party  to  the  proceeding  for 
which  the  listed  aibitrator  is  being 
considered  may  interpose  withrn  the  45- 
day  period  described  in  §  251.45(b)  an 
objection  to  that  aibitrator  being 
selected.  If  the  objection  is  raised  to  a 
matter  found  to  be  within  the  scope  of 
§  251.31.  the  objection  will  serve 
automatically  to  disqualify  the 
arbitrator.  If  the  objection  is  raised  to  a 
matter  found  to  be  outside  the  scope  of 
§  251.31,  the  objection  vrill  be  taken  into 
account  when  the  Librarian  makes  his 
or  her  selection,  but  will  not  serve 
automatically  to  disqualify  the 
arbitrator. 
***** 

11.  Section  251.33(b)  is  revised  to 
read  as  follows: 

§  251 .33   Ex  parte  communications. 


(b)  Selected  arbitrators.  No  interested 
person  shall  engage  in,  or  cause 
someone  else  to  engage  in,  ex  parte 
communications  with  the  selected 
arbitrators  in  a  proceeding  for  any 
reason  whatsoever  from  the  time  of  their 
selection  to  the  time  of  the  submission 
of  their  report  to  the  Librarian,  and,  in 
the  case  of  a  remand,  from  the  time  of 
their  reconvening  to  the  time  of  their 
submission  of  their  report  to  the 
Librarian.  Incidental  communications 
unrelated  to  any  proceeding,  such  as  an 
exchange  of  pleasantries,  shall  not  be 
deemed  to  constitute  an  ex  parte 
commimication. 


§251.33    [Amended] 

12.  Section  251.33(c)  is  amended  by 
removing  "party"  and  adding  "person". 

Sutipart  E— Procedures  of  Copyright 
Arbitration  Royalty  Panels 

13.  bi  §  251.41,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  251 .41    Fonnal  hearings. 

*»*.** 

(b)  During  the  45-day  period  specified 
in  §  251.45(b)(l)(i)  for  distribution 
proceedings,  or  during  the  45-day 
period  specified  in  §251.45(b)(2)(i)  for 
rate  adjustment  proceedings,  as 
appropriate,  any  party  may  petition  the 
Librarian  of  Congress  to  dispense  with 
formal  hearings,  and  have  thfe  CAJU' 
decide  the  controversy  or  rate 
adjustment  on  the  basis  of  written 
pleadings.  The  petition  may  be  granted 
if— 

(1)  The  controversy  or  rate 
adjustment,  as  appropriate,  does  not 
involve  any  genuine  issue  of  material 
fact;  or 

(2)  All  parties  to  the  proceeding  agree, 
in  writing,  that  a  grant  of  the  petition  is 
appropriate. 

14.  In  §  251.43,  paragraph  (a)  is 
revised  to  read  as  follows: 

§251.43    Written  cases. 

'  (a)  All  parties  who  have  filed  a  notice 
of  intent  to  participate  in  the  hearing 
shall  file  written  direct  cases  with  the 
Copyright  Arbitration  Royalty  Panel, 
and  with  other  parties  in  the  manner  in 
which  the  Librarian  of  Congress  shall 
direct  in  accordance  with  §  251.45(b). 
***** 

15.  Section  251.45  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)-(c)  to  read  as  follows: 

§  251 .45    Discovery  and  prehearing 
motions. 

(a)  Request  for  comment,  notice  of 
intentidn  to  participate.  In  the  case  of  a 
royalty  fee  distribution  proceeding,  the 


Librarian  of  Congress  shall,  after  the 
time  period  for  fifing  claims,  publish  in 
the  Federal  Register  a  notice  requesting 
each  claimant  on  the  claimant  fist  to 
negotiate  with  each  other  a  settlement  of 
their  differences,  and  to  comment  by  a 
date  certain  as  to  the  existence  of 
controversies  with  respect  to  the  royalty 
funds  described  in  the  notice.  Such 
notice  shall  also  estabfish  a  date  certain 
by  which  parties  wishing  to  participate 
in  the  proceeding  must  file  with  the 
Librarian  a  notice  of  intention  to 
participate.  In  the  case  of  a  rate 
adjustment  proceeding,  the  Librarian  of 
Congress  shall,  after  receiving  a  petition 
for  rate  adjustment  filed  imder  §  251.62, 
or,  in  the  case  of  noncommercial 
educational  broadcasting  and  satellite 
carrier,  prior  to  the  commencement  of 
proceedings,  publish  in  the  Federal 
Register  a  notice  requesting  interested 
parties  to  comment  on  the  petition  for 
rate  adjustment.  Such  notice  shall  also 
establish  a  date  certain  by  which  parties 
wishing  to  participate  in  the  proceeding 
must  file  with  the  Librarian  a  notice  of 
intention  to  participate. 

(b)  Precontroversy  discovery,  filing  of 
written  cases,  scheduling.  (l)(i)  In  the 
case  of  a  royalty  fee  distribution 
proceeding,  the  Librarian  of  Congress 
shall,  after  the  fifing  of  comments  and 
notices  described  in  paragraph  (a)  of 
this  section,  designate  a  45-day  period 
for  precontroversy  discovery  and 
exchange  of  documents.  The  period  will 
begin  with  the  exchange  of  written 
direct  cases  among  the  parties  to  the 
proceeding.  Each  party  to  the 
proceeding  must  serve  a  complete  copy 
of  its  written  direct  case  on  each  of  the 
parties  to  the  proceeding  no  later  than 
the  first  day  of  the  45-day  period.  At  any 
time  during  the  45-day  period,  parties  to 
the  proceeding  may  file  with^the 
Librarian  prehearing  motions  and 
objections,  including  petitions  to 
dispense  with  formal  hearings  under 
§  251.41(b),  and  objections  to  arbitrators 
appearing  on  the  arbitrator  fist  under 
§251.4.  Replies  to  motions,  petitions, 
and  objections  must  be  filed  with  the 
Librarian  seven  days  from  the  filing  of 
such  motions,  petitions,  and  objections 
with  the  Librarian. 

(ii)  Subject  to  §  251.72,  the  Librarian 
shall  estabfish,  prior  to  the 
commencement  of  the  45-day  period, 
the  date  on  which  arbitration 
proceedings  will  be  initiated. 

(2)  (i)  In  the  case  of  a  rate  adjustment 
proceeding,  the  Librarian  of  Congress 
shall,  after  the  filing  of  comments  and 
notices  described  in  paragraph  (a)  of 
this  section,  designate  a  45-day  period 
for  precontroversy  discovery  and 
exchange  of  documents.  The  period  will 
begin  with  the  exchange  of  written 


direct  cases  among  the  parties  to  the 
proceeding.  Each  party  to  the 
proceeding  must  serve  a  complete  copy 
of  its  written  direct  case  on  each  of  the 
parties  to  the  proceeding  no  later  than 
the  first  day  of  the  45-day  period.  At  any 
time  during  the  45-day  period,  parties  to 
the  proceeding  may  file  with  the 
Librarian  prehearing  motions  and 
objections,  including  petitions  to 
dispense  with  formal  hearings  under 
§  251.41(b),  and  objections  to  arbitrators 
appearing  on  the  arbitrator  fist  under 
§  251.4.  Replies  to  motions,  petitions 
and  objections  must  be  filed  with  the 
Librarian  seven  days  fitjm  the  filing  of 
such  motions,  petitions,  and  objections 
with  the  Librarian. 

(ii)  Subject  to  §  251.64,  the  Librarian 
shall  establish,  prior  to  the 
commencement  of  the  45-day  period, 
the  date  on  which  arbitration 
proceedings  will  be  initiated. 

(c)  Discovery  and  motions  filed  with  a 
Copyright  Arbitration  Royalty  Panel.  (1) 
A  Copyright  Arbitration  Royalty  Panel 
shall  designate  a  period  following  the 
filing  of  written  direct  and  rebuttal  cases 
with  it  in  which  parties  may  request  of 
an  opposing  party  nonprivileged 
imderl>'ing  dociunents  related  to  the 
written  exhibits  and  testimony. 

(2)  After  the  filing  of  written  cases 
with  a  CARP,  any  party  may  file  with 
a  CARP  objections  to  any  portion  of 
another  party's  written  case  on  any 
proper  ground  including,  without 
limitation,  relevance,  competency,  and 
failutre  to  provide  underlying 
documents.  If  an  objection  is  apparent 
bom  the  face  of  a  written  case,  that 
objection  must  be  raised  or  the  party 
may  thereafter  be  precluded  from 
raising  such  an  objection. 
•        *        •        •        * 

§251.47    [Amended] 

15.  Section  251.47(1)  is  amended  by 
removing  "for  them"  and  adding  "of 
any  given  witness"  after  the  word 
"cross-examination"  each  place  it 
appears. 

16.  Section  251.51  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

§  251 .51    Closing  the  record. 


§251.52    [Amended] 

17.  Section  251.52(c)  is  amended  by 
removing  "an  appficant"  in  the  third 
sentence  and  adding  "a  party". 

§251.53    [Amended] 

18.  Section  251.53(a)  is  amended  by 
adding  "and  any  replies  thereto"  after 
"conclusions  of  law"  in  the  first 
sentence. 
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§251^   lAmendad] 

19.  Section  251.S4(a)  is  amended  by 
remoring  "After  the  submission  of  the 
panel  s  report  to  the  Librarian  of 
Congress,  the"  and  adding  "The". 

20.  In  section  251.54(c),  the  third 
sentence  is  removed. 

Subpart  F    RatP  Adjustment 
Proceedings 

21.  In  section  251.60.  the  first 
sentence  is  revised  to  read  as  follows: 

§25tJ0   Scope. 

This  subpart  governs  only  those 
yroceedings  dealing  with  royalty  rate 
adjustments  affecting  cable  (17  U.S.C. 
Ill),  the  production  of  phonorecords 
[17  U.S.C.  115),  perfonnances  on  coiu- 
operated  phonorecord  players 
(jukeboxes)  (17  U.S.C.  116). 
noncommercial  educational 
broadcasting  (17  U.S.C.  118)  and 
satellite  carrieis  (17  U.S.C.  119).  *   *   *. 

22.  In  section  251.61,  paragraph  (d)  is 
added  to  read  as  follows: 

§  2S1 .61    Commencemeflt  of  adjustment 
proceedings. 

•        «        •        *         • 

(d)  In  the  case  of  the  satellite  carrier 
compulsor}'  license,  rate  adjustment 
proceedings  shall  commence  on  January 
1, 1997.  in  accordance  with  17  U.S.C. 
119(c)(3)(A).  for  satellite  carriers  who 
are  not  parties  to  a  voluntary-  agreement 
fi  led  with  the  Copyright  Office  in 
accordance  with  17  U.S.C.  119(c)(2). 

23.  Section  251 .63  is  revised  to  read 
as  follows: 

§251.63    Consideration  of  petition; 
settlements. 

(a)  To  allow  time  for  the  parties  to 
settle  their  differences  regarding  rate 
adjustments,  the  Librarian  of  Congress 
.shall,  after  the  filing  of  a  petition  under 
§  251.62  and  before  the  4 5 -day  period 
specified  in  §  251.45(b)(2)(i),  designate  a 
30-day  period  for  consideration  of  their 
settlement.  The  Librarian  shall  cause 
notice  of  the  dates  for  that  period  to  be 
published  in  the  Federal  Register. 

(b)  In  the  case  of  a  settlement  among 
the  parties  to  a  proceeding,  the  Librarian 
may,  upon  the  request  of  the  parties, 
submit  the  agreed  upon  rate  to  the 
public  in  a  notice-and-comment 
proceeding.  The  Librarian  may  adopt 
the  rale  embodied  in  the  proposed 
settlement  v;1thout  convening  an 
lirbitration  panel,  provided  that  no 
opposing  comment  is  received  by  the 
Librarian  from  a  party  with  an  intent  to 
participate  in  a  CARP  proceeding. 

24  .In  §  251.64,  the  first  sentence  and 
third  sentences  are  revised  to  read  as 
luUows: 


§251.64    Oisi^tion  of  petition;  initiation 
of  art»itation  proceeding. 

After  the  end  of  the  45-day 
precontrovei  >y  discovery  period,  and 
after  the  Libi  urian  has  ruled  on  all 
motions  and  objections  filed  under 
§  251.45.  the  Librarian  will  determine 
the  sufficien*  y  of  the  petition, 
including,  w  lere  appropriate,  whether 
one  or  more  i  »f  the  petitioners'  interests 
are  "signifia  nt."  •  *  *  The  same 
declaration  e  ad  notice  of  initiation  shall 
be  made  for  i  loncommercial  educational 
broadcasting  and  the  satellite  carrier 
compulsory  icense  in  acx:ordance  with 

17  U.S.C.  11  1  and  119,  respectively. 

•  •  « 

25.  Sectioi  251.65  is  revised  to  read 
as  follows:    I 

§  251  £5    Dec  action  of  costs  of  rate 
adjustment  pi  oceedings. 

In  accorda  ice  with  17  U.S.C. 
802(h)(1),  th  I  Librarian  of  Congress  and 
the  Register  if  Copyrights  may  assess 
the  reasonab  e  costs  incurred  by  the 
Library  of  Cc  ngress  and  the  CopjTight 
Office  as  a  r<  suit  of  the  rate  adjustment 
proceedings  directly  to  the  parties 
participatinj  in  the  proceedings. 

§3251.7    [Re  noved] 


and  251 


§§251.73 
§§251.72 

26.  Sectioi  i 
§§251.73 
§§251.72 


;anl 


PART  252 
CABLE  ROYALTY 


27.  The  aijthority 
continues  to| 

Authority: 

28.  Sectio  i 
revised,  anc 
follows: 


and  251 


ani 


74    [Redesignated  as 

73] 

251.72  is  removed  and 
251.74  are  redesignated  as 
251.73. 


lUNG  OF  CLAIMS  TO 
FEES 


citation  for  part  252 
read  as  follows: 

7  U.S.C  111(d)(4).  aoi,  803. 

252.3(a)(3)  and  (4)  are 
paragraph  (d)  is  removed  as 


§  252.3    Confent  of  dalms. 

(a)  *   * 

(3)  If  the  (laiin  is  a  joint  claim,  a 
concLse  statement  of  tbe  authorization 
tor  the  filing  of  the  joint  claim,  and  the 
name  of  eac  i  claimant  to  the  joint 
claim.  For  t  is  purpose,  a  performing 
rights  societ  /  shall  not  be  required  to 
obtain  from  its  members  or  affiliates 
separate  aut  lorizations,  apart  from  their 
standard  m<  mbership  affiliate 
agreements,  or  to  list  the  name  of  each 
of  its  mcmb  srs  or  affiliates  in  the  joint 
claim. 

(4)  For  im  ividual  claims,  a  general 
statement  o  the  nature  of  the  claimant's 
copyrightet  works  and  identification  of 
at  least  one  iecondary  transmission  by 

a  cable  syst(  m  of  such  works 
establishing  a  basis  for  the  claim.  For 
joint  claims  a  general  statement  of  the 


nature  of  the  joint  claimants' 
copjrrighted  works  and  identification  of 
at  least  one  secondary  transmission  of 
one  of  the  joint  claimants'  copyrighted 
works  by  a  cable  system  establishing  a 
basis  for  the  joint  claim. 
*        •        •        •        * 

29.  Section  252.4(a1  and  (e)  are 
revised  to  read  as  follows: 

§  252.4    Goflryliance  with  statutory  dates. 

(a)  Claims  filed  with  the  CopvTight 
Office  shall  be  considered  timely  filed 
only  if:  (1)  They  are  hand  delivered, 
either  by  the  claimant,  the  claimant's 
agent,  or  a  private  delivery  carrier,  to: 
Office  of  the  Register  of  CopjTights, 
Room  403.  James  Madison  Memorial 
Building,  101  Independence  Avenue, 
SE..  Washington.  DC  20540,  during 
normal  business  hours  during  the 
month  of  July;  or 

(2)  They,  are  addressed  to:  Copyright 
Arbitration  Royalty  Panel,  P.O.  Box 
70977.  Southwest  Station,  Washington, 
DC  20024,  and  are  deposited  with 
sufficient  postage  with  the  United  States 
Postal  Service  and  bear  a  July  U.S. 
postmark. 
***** 

(e)  In  the  event  that  a  properly 
addressed  and  mailed  claim  is  not 
timely  received  by  the  CopjTight  Office, 
a  claimant  may  nonetheless  prove  that 
tlie  claim  was  properly  mailed  if  it  was 
sent  by  certffied  mail  return  receipt 
requested,  and  the  claimant  can  provide 
the  receipt  showing  that  it  was  properly 
mailed  or  timely  received.  No  affidavit 
of  an  officer  or  employee  of  the 
claimant,  or  of  a  U.S.  postal  worker  will 
be  accepted  as  proof  in  lieu  of  the 
receipt. 

PART  253— USE  OF  CERTAIN 
COPYRIGHTED  WORKS  IN 
CONNECTION  WITH 
NONCOMMERCIAL  EDUCATIONAL 
BROADCASTING 

30.  The  authority  citation  for  part  253 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  118. 801(h)(1)  and 
803. 

§253.10    [Amended] 

31.  Section  253.10  is  amended  by 
removing  "Copyright  Office"  each  place 
it  appears  and  adding  "Librarian  of 
Congress". 

PART  257— FIUNG  OF  CLAIMS  TO 
SATELLITE  CARRIER  ROYALTY  FEES 

32.  The  authority  citation  for  part  257 
continues  to  read  as  follows: 

Aiithorit)-:  17  U.S.C.  1 19(b)(4]. 
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33.  SecUon  257.3(a)  (3)  and  (4)  are 
revised,  and  paragraph  (d)  is  removed  as 
follows: 

§257.3    Content  of  daims. 
(a)  •  •   * 

(3)  If  the  claim  is  a  joint  claim,  a 
concise  statement  of  the  authorization  of 
the  filing  of  the  joint  claim,  and  the 
name  of  each  claimant  to  the  joint 
claim.  For  this  purpose,  a  performing 
rights  society  shall  not  be  required  to 
obtain  fit)m  its  members  or  affiliates 
separate  authorizations,  apart  from  their 
standard  membership  or  affiliate 
agreements,  or  to  list  the  name  of  each 
of  its  membsrs  or  affiliates  in  the  joint 
claim. 

(4)  For  individual  claims,  a  general 
statement  of  the  nature  of  the  claimant's 
copyrighted  works  and  identification  of 
at  least  one  secondary  transmission  by 

a  satellite  carrier  of  such  works 
establishing  a  basis  for  the  claim.  For 
joint  claims,  a  general  statement  of  the 
nature  of  the  joint  claimants' 
copyrighted  works  and  identification  of 
at  least  one  secondary  transmission  of 
one  of  the  joint  claimants'  copyrighted 
works  by  a  satellite  carrier  establishing 
a  basis  for  the  joint  claim. 

•  •        *        •        * 

34.  Section  257.4  (a)  and  (e)  are 
revised  to  read  as  follows: 

§  257.4    Compliance  with  statutory  dates. 

(a)  Claims  filed  v%'ith  the  C^opyright 
Office  shall  be  considered  timely  filed 
only  if:  (1)  They  are  hand  delivered, 
either  by  the  claimant,  the  claimant's 
agent,  or  a  private  delivery  carrier,  to: 
Office  of  the  Register  of  Copyrights. 
Room  403,  James  Madison  Memorial 
Building.  101  Independence  Avenue. 
SE.,  Washington.  DC  20540.  diuing 
normal  business  hours  during  the 
month  of  July;  or 

(2)  They  are  addressed  to:  Copyright 
Arbitration  Royalty  Panel,  P.O.  Box 
70977.  Southwest  Station.  Washington. 
DC  20024.  and  are  deposited  with 
sufficient  postage  with  the  United  States 
Postal  Service  and  bear  a  July  U.S. 
postmark. 

•  •        •        •        » 

(e)  In  the  event  that  a  properly 
addressed  and  mailed  claim  is  not 
timely  received  by  the  Copyright  Office, 
a  claimant  may  nonetheless  prove  that 
the  claim  was  properly  mailed  if  it  was 
sent  by  certified  mail  return  receipt 
requested,  and  the  claimant  can  provide 
tlie  receipt  showing  that  it  was  properly 
mailed  or  timely  received.  No  affidavit 
of  an  officer  or  employee  of  the 
claimant,  or  of  a  U.S.  postal  worker  will 
be  accepted  as  proof  in  lieu  of  the 
receipt. 


PART  25»-FILING  OF  CLAIMS  TO 
DIGITAL  AUDIO  RECORDING  DEVICES 
AND  MEDIA  ROYALTY  PAYMENTS 

35.  The  authority  citation  for  part  259 
continues  to  read  as  follows: 

Autiiority:  17  U.S.C.  1007(a)(1). 

36.  In  Section  259.3,  paragraph  (d)  is 
revised,  and  paragraph  (f)  is  removed  as 
follows: 

§259.3    Content  of  claims. 


(d)  If  the  claim  is  a  joint  claim,  a 
concise  statement  of  the  authorization 
for  the  filing  of  the  joint  claim,  and  the 
name  of  each  claimant  to  the  joint 
claim. 


37.  Sections  259.5  (a)  and  (e)  are 
revised  to  read  as  follows: 

§  259.5    Compliance  with  statutory  dates. 

(a)  Claims  filed  with  the  Copyright 
Office  shall  be  considered  timely  filed 
only  if; 

(1)  They  are  hand  delivered,  either  by 
the  claimant,  the  claimant's  agent,  or  a 
private  dehvery  carrier,  to:  Office  of  the 
Register  of  Copyrights,  Room  403.  James 
Madison  Memorial  Building,  101 
Independence  Avenue  SE.,  Washington. 
DC  20540,  during  normal  business 
hours  during  the  month  of  January  or 
February:  or 

(2)  They  are  addressed  to:  Copyright 
Arbitration  Royalty  Panel,  P.O.  Box 
70977,  Southwest  Station.  Washington. 
DC  20024.  and  are  deposited  with 
sufficient  postage  with  the  United  States 
Postal  Service  and  bear  a  Januarj'  or 
February  U.S.  postmark. 

•        •        •        •        * 

(e)  In  the  event  that  a  properly 
addressed  and  mailed  claim  is  not 
timely  received  by  the  Copyright  Office, 
a  claimant  may  nonetheless  prove  that 
the  claim  was  properly  mailed  if  it  was 
sent  by  certified  mail  return  receipt 
requested,  and  the  claimant  can  provide 
the  receipt  showing  that  it  was  properly 
mailed  or  timely  received.  No  affida\it 
of  an  officer  or  employee  of  the 
claimant,  or  of  a  postal  worker  will  be 
accepted  as  proof  in  lieu  of  the  receipt. 

Dated;  November  29. 1994. 
MarylieUi  Peters, 
Register  of  Copyrights. 

Approved  b3f: 
lames  H.  Billington. 
The  Librarian  of  Congress. 
jFR  Doc.  94-30045  Filed  12-&-94:  8:45  ami 
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37  CFR  Part  259 

[Docket  No.  94-3  CARP] 

Representation  for  Claiming  DART 
Royalties  In  Musical  Works 

agency:  CopjTight  Office.  Library  of 

Congress. 

ACTION:  Waiver  of  interim  rule:  and 

request  for  comments. 


summary:  The  Copyright  Office  of  the 
Library  of  Congress  is  waiving  the  rule 
that  requires  a  performing  rights 
organization  to  have  written 
authorization  in  order  to  represent  its 
members  and  affiliates  for  1993  and 
1994  DART  royalties  in  the  Musical 
Works  Fund.  At  the  same  time  we  waive 
the  rule,  we  seek  ct>mment  on  whether 
a  performing  rights  society  should  have 
separate.  si>ecific.  written  authorization 
from  its  members  to  collect  DART 
royalties  for  its  members  or  affiliates. 
DATES:  The  waiver  of  §  259.2  is  effective 
December  7. 1994.  Written  comments 
should  be  received  on  or  before 
Febmarj'  6. 1995. 

ADDRESSES:  Fifteen  copies  of  written 
comments  should  be  addressed,  if  sent 
by  mail,  to:  Copyright  Arbitration 
Royalty  Panel  (CARP),  P.O.  Box  70977. 
Southwest  Station.  Washington.  D.C. 
20024.  If  d'ehvered  by  hand,  copies 
should  be  brought  to:  Office  of  the 
General  Counsel.  Copyright  Office. 
Room  LM-407,  James  Madison 
Memorial  Building,  101  Independence 
Avenue,  S.E.,  Wasbiington.  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger.  x\cting  General 
Counsel.  CopjTight  Arbitration  Rojalty 
Panel  (CARP).  P.O.  Box  70977. 
Southwest  Station.  Washington.  D.C. 
20024.  Telephone:  (202)  707-8380. 
Telefax:  (202)  707-8366. 

SUPPLEMENTARY  DIFORMATION: 

I.  Background 

Parties  that  import  and  distribute  in 
the  United  States  or  manufacture  and 
distribute  in  the  United  States  any 
digital  audio  recording  technology 
(DART),  either  a  device  or  audio 
recording  medium,  must  deposit 
royalties  with  the  Copyright  Office 
under  the  Audio  Home  Recording  Act 
(AHRA)  for  ultimate  distribution  to 
interested  copyright  parties.  The  AHRA 
defines  "interested  copjTight  parties"  as 
copyright  owners  and  any  association  or 
other  organization  representing  them.  17 
U.S.C.  1001(7).  If  the  parties  do  not 
reach  distribution  agreements  among 
themselves,  copyright  arbitration  royalty 
panels  (CARPs),  administered  by  the 
Librarj'  of  Congress  and  the  CopjTight 
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Office,  determine  what  joint  or 
individual  claimants  receive. 

In  order  to  qualify,  copyright  owners 
must  file  a  claim  in  January  or  February 
of  each  calendar  year  for  royalties 
collected  during  the  preceding  year.  17 
U.S.C.  1006(a)(2),  1007(a)(1).  The  DART 
Funds  are  divided  into  the  Sound 
Recordings  Fund  and  the  Musical 
Works  Fund.  This  interim  rule  deals 
only  with  the  Musical  Works  Fund. 

n.  Representation  by  Performing  Rights 
Organizations 

Until  it  was  abolished  on  December 
17, 1993,  the  Copyright  Royalty 
Tribunal  (CRT)  prescribed  the  "form 
and  manner"  for  filing  DART  claims. 
Copyright  Royalty  Tribunal  Reform  Act 
of  1993,  Public  Law  No.  103-198, 107 
Stat.  2304  (eliminating  former  Chapter  8 
of  17  U.S.C).  Shortly  after  the  October 
28, 1992,  enactment  of  the  AHRA,  an 
issue  arose  concerning  the  filing  of 
claims  to  royalties.  That  issue  was  the 
extent  of  proof  that  performing  rights 
organizations  were  required  to  present 
in  order  to  demonstrate  proper 
representation  of  their  members  and 
affiliates.  The  CRT  invited  public 
comment  in  an  Advance  Notice  of 
Rulemaking.  57  FR  54542  (Nov.  19, 
1992).  On  January  29.  1993,  the  CRT 
adopted  a  rebuttable  inference  that 
performing  rights  organizations 
represented  their  respective  members 
and  affiliates  (hereafter  "members")  in 
royalty  proceedings.  58  FR  6441,  6444 
(Jan.  29, 1993).  The  interim  regulations 
also  directed  the  parties  to  file  a  report, 
by  Jime  1, 1993,  on  the  issue. 
Subsequently,  on  October  18, 1993,  the 
CRT  published  final  regulations 
requiring  such  organizations  to  submit 
separate,  specific,  and  written 
authorization  to  represent  their 
members.  Notice  Adopting  Final 
Regulations  to  Implement  the  Audio 
Home  Recording  Act  of  1992,  58  FR 
53822  (Oct.  18. 1993). 

On  November  3, 1993.  the  performing 
rights  organizations — the  American 
Society  of  Composers,  Authors  and 
Publishers  (ASCAP).  Broadcast  Music, 
Inc.  (BMI)  and  SESAC,  Inc.  (SESAC) 
(hereafier  Performing  Rights 
Organizations)  filed  with  the  CRT  a 
petition  to  reopen  for  reconsideration 
the  rulemaking  proceeding  that  resulted 
in  the  CRT's  final  rule.  On  December  3, 
1993,  the  CRT  officially  held  the 
petition  in  abeyance.  C5rder,  dated  Dec. 
3, 1993,  In  the  Matter  of  Digital 
Recording  Technology  Act; 
Implementation,  CRT  Docket  No.  92-3- 
DART. 

On  December  17. 1993,  the  President 
signed  into  law  the  Copyright  Royalty 
Tribunal  Reform  Act  of  1993  (CRT 


'Refom  Act').  Effective  immediately 
upon  ei  actment,  the  CRT  Reform  Act 
elimina  :ed  the  CRT  and  transferred  its 
respons  ibilities  to  ad  hoc  CARPs.  The 
new  ac  directed  the  Librarian  of 
Congrei  s  to  convene  CARPs  to  adjust 
rates  ar  d  distributeVoyalties.  See  17 
U.S.C.    11. 115, 116. 118. 119,  and 
chaptei  10. 

Folio  ving  Congress'  direction  in  the 
CRT  Re  orm  Act,  the  Copyright  Office 
issued  I  notice  adopting  the  full  text  of 
the  fon  ler  CRT's  rules  and  regulations 
on  an  ii  terim  basis.  58  FR  67690  (Dec. 
22, 199  I).  We  made  only  slight 
technic  d  changes  to  those  rules,  stating 
that  we  intended  to  review  and  revise 
them  d  iring  the  course  of  a  future 
rulema  ing.  Id.  We  then  published 
proposi  d  regulations  that  revised  the 
adoptei  CRT  rules  to  adapt  them  to  the 
require:  nents  of  the  new  CARP  system.- 
59  FR  2  550  (Jan.  18. 1994).  We 
conclui  ed  that  we  were  not  a  successor 
agency  af  the  CRT.  and  that  Congress 
intende  d  to  estabbsh  an  entirely  new 
system.  Therefore,  the  proceedings  the 
CRT  had  begun  but  not  concluded  by 
the  effe  nive  date  of  the  CRT  Reform  Act 
would  1  lot  be  taken  up  where  they  had 
been  le  t,  but  would  rather  be  begun 
anew  u  ider  the  new  CARP  regime.  Id. 
at  2551  »  The  Copyright  Royalty 
Tribun)  I's  final  rule  requiring 
Performing  Rights  Organizations  to 
submit  separate,  specific,  and  written 
authori  nation  to  represent  their 
membe  's  is  stated  in  section  259.2. 

On  F  ibruary  15. 1994.  the  Performing 
Rights  I  )rganizations  filed  a  conunent 
with  th  3  Copyright  Office  seeking  to 
reconsi  ler  the  rule,  now  adopted  by  the 
Copyri]  ht  Office,  that  required  separate, 
specific ,  written  authorization  from 
Perfom  ling  Rights  Organization 
members.  (In  the  Matter  of  Copyright 
Arbitration  Royalty  Panels:  Rules  and 
Regula  ions.  Copyright  Office  Docket 
No.  R\  94-1).  Essentially  in  response  to 
our  No  ice  of  Proposed  Rulemaking 
Comm«  nt  4,  the  Performing  Rights 
Organi;  :ations  asked  that  their 
commc  nts  either  serve  to  reopen  the 
CRT's  :  3rmer  rulemaking  proceeding  or 
that  th(  Office  consider  the  matter 
anew. 

On  F  ;bruary  23, 1994,  the  Gospel 
Music  I  Coalition  and  Copyright 
Managi  ment.  Inc.,  jointly  replied  to  the 
Perfom  ling  Rights  Organizations' 
comme  tit  and  opposed  reconsideration 
of  the  i  isue.  Id.  Reply  comment  10. 


Copytght  Ofrice  revised  and  renumbered  rules 
that  had  leen  found  In  37  CFR  part  31 1  of  the  CRT's 
regulatia{is  as  37  CFR  Part  257. 


in.  Petition  for  Inference  of  Agency 

In  commenting  on  our  adoption  of  the 
CRT  rule,  the  Performing  Rights 
Organizations  assert  that  the  rule 
disenfranchises  the  many  writers  and 
publishers  who  would  otherwise  be 
qualified  to  receive  DART  royalties. 
Following  the  CRT's  interim  rule,  the 
performing  rights  societies  contacted 
their  members.  One  wrote  to  each  of  its 
members  that  imless  the  members 
notified  the  organization  to  the  contrary, 
the  organization  would  represent  its 
member  writers  and  publishers. 
Subsequently,  when  the  CRT  later 
required  separate,  specific,  written 
authorization,  the  Performing  Rights 
Organizations  again  attempted  to 
contact  more  than  two  hundred 
thousand  writer  and  publisher  members 
in  less  than  four  months.  Performing 
Rights  Organizations  states  that  they 
have  agreements  with  the  major  foreign 
performing  rights  organizations  to 
represent  foreign  vniters  and  publishers 
whose  works  are  exploited  in  the  United 
States.  They  also  assert  that  since  not  all 
eligible  claimants  responded  to  the 
writing,  a  significant  number  of 
members  may  still  have  the  impression 
that  the  Performing  Rights 
Organizations  are  representing  fhtiir 
claims  and  that  the  CRT's  final  rule 
effectively  leaves  these  members 
without  an  avenue  to  present  their 
claims.  Id.  Comment  4  at  4-8. 

The  Performing  Rights  Organizations 
also  urge  that  even  if  the  Copyright 
Office  rejects  the  concept  of  a 
permanent  rebuttable  inference,  the 
rebuttable  inference  should  extend 
through  the  1993  DART  distribution 
proceeding.  Claims  for  1993  royalties 
were  required  to  be  filed  during  the 
months  of  January  and  February  1994. 
The  Performing  Rights  Organizations 
claim  that  even  with  the  mass  mailings 
following  the  Tribunal's  final  ruling, 
there  was  no  practical  way  to  obtain  all 
of  the  required  signed  written 
authorizations  before  the  filing  period 
expired.  They  also  suggest  that  the 
aboUtion  of  the  CRT  effectively 
disenfi-anchised  the  Performing  Rights 
Organizations'  members  and  affiliates, 
since  it  eliminated  their  only  forum  for 
being  reheard  on  this  issue.  The 
Performing  Rights  Organizations  also 
contend  that  further  prejudice  will 
result  to  their  members  and  affiliates 
because  of  a  private  settlement,  entered 
into  by  all  joint  claimant  groups  and  all 
but  one  of  the  individual  claimants  to 
the  Musical  Works  Fund,  that  links 
distribution  of  1992  DART  royalties,  to 
which  the  rebuttable  inference  of  agency 
applies,  to  the  outcome  of  the  1993 
proceedings,  to  which  the  rebuttable 


63046  Federal  Register  /  Vol.  59,  No.  234  / 


Wednesday,  December  7,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  234  /  Wednesday,  December  7,  1994  /  Rules  and  Regulations  63045 


presumption  would  not  apply.  Id.,  at 
12-15. 

IV.  Opposition  for  Reconsideration 

The  Gospel  Music  Coalition  and 
Copyright  Management.  Inc.,  oppose 
reconsideration  of  the  issue.  They 
believe  the  matter  has  been  amply 
briefed  and  settled  by  the  CRT,  and  no 
new  issues  of  fact  or  law  have  been 
raised.  They  oppose  the  rebuttable 
presumption  of  agency  and  urge  the 
Copyright  Office  not  to  disturb  the  final 
regulation.  Reply  Comment  10.  Notice 
of  Proposed  Rulemaking  (94-1). 

The  Gospel  Music  Coalition  and 
Copyright  Management.  Inc.,  note  that 
the  CRT's  rationale  for  granting  a 
temporary  inference  of  agency  is  no 
longer  applicable,  since  the  time 
pressures  have  been  greatly  eased. 
Moreover,  they  state  that  since  the  CRT 
specifically  ruled  in  January  1993  that 
the  AHRA  did  not  grant  Performing 
Rights  Organizations  special  entitlement 
to  make  claims  on  behalf  of  their 
members  more  than  a  year  remained 
until  the  end  of  the  filing  period.  They 
contend  this  was  ample  time  to  obtain 
the  required  authorizations  from 
members.  Furthermore,  they  argue  that 
all  organizations  had  the  same 
opportunity  to  obtain  written 
authorizations  from  their  members. 
They  state  that  if  the  Copyright  Office 
adopts  the  rebuttable  inference  in  favor 
of  the  Performing  Rights  Organizations, 
it  will  give  these  organizations  a  benefit 
over  other  group  claimants.  Moreover, 
the  Gospel  Music  Coalition  and 
Copyri^t  Management,  Inc.,  claim  that 
the  silence  of  members  should  not  be 
considered  as  implied  consent  to 
representation  by  a  performing  rights 
society,  and  that  excusing  the 
performing  rights  societies  from 
obtaining  separate,  specific,  written 
authorizations  to  file  claims  grants  these 
organizations  preferential  treatment.  Id. 

V.  Policy  Decision  and  Request  for 
Comments 

The  Copyright  Office  has  not 
considered  this  issue.  Less  than  30  days 
before  the  CRT  Reform  Act  was  enacted, 
the  CRT  expressly  ordered  the 
Performing  Rights  Organizations' 
petition  to  reconsider  to  be  held  in 
abeyance.  In  our  December  22  rule,  we 
noted  that  we  did  not  consider  the 
Office  to  be  a  successor  agency  to  the 
CRT.  Therefore,  matters  pending  before 
the  CRT  would  have  to  begin  anew. 

On  May  9. 1994,  we  issued  interim 
CARP  regulations.  At  that  time  we  noted 
that  the  Performing  Rights 
Organizations'  comment  serving  as  a 
petition  to  reopen  %vas  actually  a 
petition  for  reconsideration  of  a  pending 


CRT  matter  and  that  we  would  consider 
it  in  a  separate  rulemaking  proceeding. 
59  FR  23964.  23966  (May  9. 1994).  We 
are  now  addressing  that  matter,  and  the 
Copyright  Office  requests  comments  on 
the  issue  of  whether  Performing  Rights 
Organizations  need  separate,  specific, 
and  written  authorization  to  represent 
members  and  affiliates  in  collecting 
DART  musical  works  royalties.  Any 
party  who  has  already  filed  comments 
on  this  issue  with  the  former  CRT  may 
simply  incorporate  those  comments  by 
reference. 

Because  we  are  reconsidering  the  rule, 
we  are  waiving  the  rule  adopted  at  37 
CFR  259.2.  and  inferring  an  agency 
relationship  between  the  Performing 
Rights  Organizations  and  their  members 
for  the  1993  and  1994  DART  royalty 
distribution.  This  rebuttable  inference 
will  be  utilized  solely  for  the  purpose  of 
filing  claims  for,  and  distribution  of, 
1993  and  1994  DART  royalties  . 
payments.  We  include  1994  in  the 
waiver  of  our  rules  because  the  parties 
have  already  sought  and  been  granted 
consolidation  of  1993  and  1994  DART 
royalties.  Therefore,  it  would  be 
cumbersome  to  have  different  nUes  for 
the  consolidated  proceeding.  If  a 
member  files  an  individual  claim  or 
grants  express  authority  to  another 
agent,  such  action  vtrill  rebut  the  implied 
agency  relationship.  This  action  is 
without  precedential  value  and  shall  not 
prejudice  the  Copyright  Office's 
ultimate  determination  of  the  issue. 

List  of  Subjects  in  37  CFR  Part  259 

Claims,  Copyright,  Digital  audio 
reading  devices.  Media. 

Dated:  December  1. 1994. 
Marybeth  Peters, 
Repster  of  Copyrights. 
James  H.  BUiiagtoo, 

The  Librarian  of  Congress. 

Accordingly,  37  CFR  part  259  is 
amended  as  follows: 

PART259 

1.  The  authority  citation  for  part  259 
continues  to  read  as  follows: 

Autboritjr:  17  U.S.C.  1007  (aKD- 
§259.2    [Suspended] 

2.  Section  259.2  is  suspended 
effective  December  7, 1994,  through 
February  28. 1995. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[Wi4S-01-6711C;  FRL-S112-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Wisconsin 
Sulfur  Dioxide  Attainment  and 
Maintenance  Plan  Revision;  Interim 
Final  Determination  tliat  State  has 
Corrected  the  Deficiency 

agency:  Environmental  Protection 
Agency  (USEPA). 
action:  Final  rule. 

SUMMARY:  USEPA  is  publishing 
elsewhere  in  this  Federal  Register  a 
direct  final  rule  fully  approving 
revisions  to  the  Wisconsin  State 
Implementation  Plan  (SIP)  for  the 
Rhinelander,  Wisconsin  sulfur  dioxide 
(SO2))  nonattainment  area.  The 
revisions  concern  rules  for  certain 
sources  of  SO2)  in  Rhinelander. 
Wisconsin.  USEPA  is  also  pubUshing  a 
proposed  rulemaking  in  this  Federal 
Register  to  provide  the  public  with  an 
opportunity  to  comment  on  USEPA 's 
action.  If  a  person  submits  adverse 
comments  on  USEPA 's  proposed  action 
within  30  days  of  publication  of  the 
proposed  and  direct  final  actions, 
USEPA  will  withdraw  its  direct  final 
action  and  will  consider  any  comments 
received  before  taking  final  action  on 
the  State's  submittal.  Based  on  the 
proposed  full  approval,  USEPA  is 
making  an  interim  final  determination 
by  this  action  that  the  State  has 
corrected  the  deficiency  for  which  a 
sanctions  clock  began  on  May  13. 1993. 
This  action  will  defer  the  application  of 
the  ofEset  sanction  and  defer  the 
application  of  the  highway  sanction. 
Although  this  action  is  effective  upon 
publication,  USEPA  will  take  comment 
If  no  comments  are  received  on 
USEPA's  proposed  approval  of  the 
State's  submittal,  the  direct  final  action 
published  in  this  Federal  Register  wUl 
also  finalize  USEPA's  determination 
that  the  State  has  corrected  the 
deficiency  that  started  the  sanctions 
clock.  If  comments  are  received  on 
USEPA's  proposed  approval  and  the 
interim  final  action,  USEPA  wiW 
publish  a  final  rule  takii^  into 
consideration  any  comments  received. 
EFFECTIVE  DATE:  December  7, 1994. 

ADDRESSES:  Written  conunents  should 
be  sent  to:  Carlton  T.  Nash.  Chief, 
Regulation  Development  Section.  Air 
Toxics  and  Radiation  Branch  (AT-18J). 
USEPA  Region  5.  77  West  Jackson 
Boulevard.  Chicago.  Illinois  60604- 
3590. 
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Copies  of  the  state  submittal  and 
USEPA's  analysis,  which  are  the  basis 
for  this  action,  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
Christos  Panes  at  (312)  353-8328  or 
Sheila  Breen  at  (312)  886-6053,  before 
visiting  the  Region  5  Office.) 

United  States  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  Air  Toxics  and 
Radiation  Branch,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604- 
3590. 

FOR  FURTHER  INFORMATKm  COtrTACT: 
Christos  Panos/Sheila  Breen,  Regulation 
Development  Section,  Air  Toxics  and 
Radiation  Branch  (AT-18J),  USEPA 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  353-8328. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  28, 1989  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  submitted  a  revision  to 
Wisconsin's  SOi  SIP  to  USEPA, 
consisting  of  Wisconsin  State  Rule  NR 
418.07,  for  which  USEPA  published  a 
final  disapproval  on  May  13, 1993  (58 
FR  28362).  The  USEPA's  disapproval 
action  started  an  18-month  clock  for  the 
application  of  one  sanction  (followed  by 
a  second  sanction  6  months  later)  under 
section  179  of  the  Clean  Air  Act  (Act) 
and  a  24-month  clock  for  promulgation 
of  a  Federal  Implementation  Plan  (PIP) 
under  section  110(c)  of  the  Act.  The 
State  subsequently  submitted  a  revision 
to  its  SIP  for  the  lUiinelander, 
Wisconsin  SO2  nonattainment  area  on 
October  21, 1994.  The  USEPA  has  taken 
direct  final  action  on  this  submittal 
pursuant  to  its  modified  direct  final 
policy  set  forth  at  59  FR  24054  (May  10, 
1994).  In  the  rules  section  of  this 
Federal  Register,  USEPA  is  issuing  a 
direct  final  full  approval  of  the  State  of 
Wisconsin's  submittal  of  the 
Rhinelander  SO2  nonattainment  area 
SIP.  In  addition,  in  the  proposed  rules 
section  of  this  Federal  Register,  USEPA 
proposes  full  approval  of  the  State's 
submittal. 

n.  USEPA  Action 

Based  on  the  proposed  full  approval 
set  forth  in  this  Federal  Register, 
USEPA  believes  that  it  is  more  likely 
than  not  that  the  State  has  corrected  the 
original  disapproval  deficiency  that 
started  the  sanctions  clock  and, 
therefore,  USEPA  is  taking  this  interim 
final  action  finding  that  the  State  has 
corrected  the  deficiency,  effective  on 
publication.  This  action  does  not  stop 
the  sanctions  clock  that  started  under 
section  179  for  this  area  on  May  13, 


1993.  Hov  ever,  this  action  will  defer 
the  appUc  ition  of  the  offset  sanction 
and  will  c  efer  the  application  of  the 
highway  section.  See  59  FR  39832 
(August  4^  1994)  to  be  codified  at  40 
CFR  52.311  If  USEPA's  direct  final 
action  fully  approving  the  State's 
submittal  becomes  efiective,  such  action 
will  permanently  stop  the  sanctions 
clock  and  will  permanently  lift  any 
applied,  s  ayed  or  deferred  sanctions. 

"The  US  JPA  is  also  providing  the 
public  wim  an  opportimity  to  comment 
on  this  final  action.  If  based  on  any 
comments  on  this  action  and  any 
comments  on  USEPA's  proposed  full 
approval  9f  the  State's  submittal, 
USEPA  determines  that  the  State's 
submittal  ^s  not  fully  approvable  and 
this  final  action  was  inappropriate, 
USEPA  wrju  take  further  action  to 
disapprove  the  State's  submittal  and  to 
find  that  tne  State  has  not  corrected  the 
original  disapproval  deficiency.  As 
appropriate,  USEPA  will  also  issue  an 
interim  fi]  lal  determination  or  a  final 
determine  Lion  that  the  deficiency  has 
not  been  ( orrected.  In  addition,  the 
sanctions  consequences  described  in  the 
sanctions  rule  will  also  apply.  See  59  FR 
39832. 

III.  Admiaistrative  Requirements 

Because  USEPA  has  preliminarily 
determinad  that  the  State  has  an 
approvable  plan,  relief  from  sanctions 
should  bef  provided  as  qmckly  as 
possible,  "therefore,  USEPA  is  invoking 
the  good  cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportimity  for 
comment  before  this  action  takes  effect:' 
5  U.S.C.  ffi3(b)(B).  The  USEPA  believes 
that  notice-and-comment  rulemaking 
before  tha  effective  date  of  this  action  is 
impractiqible  and  contrary  to  the  public 
interest.  1  he  USEPA  has  reviewed  the 
State's  su  imittal  and,  through  its 
proposed  and  direct  final  action,  is 
indicatinj  that  it  is  more  likely  than  not 
that  the  S  ate  has  corrected  the 
deficienc; '  that  started  the  sanctions 
clock.  Tb  trefore,  it  is  not  in  the  public 
interest  tc  initially  impose  sanctions  or 
to  keep  a]  plied  sanctions  in  place  when 
the  State  tas  most  likely  done  all  that 
it  can  to  qarrect  the  deficiency  that 
triggered  the  sanctions  clock.  Moreover, 
it  would  be  impracticable  to  go  through 
the  notica-and-comment  rulemaking  on 
a  finding  that  the  State  has  corrected  the 
deficienct  prior  to  the  rulemaking 
approving  the  State's  submittal. 


■  As  previously  noted,  however,  by  this  action 
USEPA  is  p«>viding  the  public  with  •  chance  to 
comment  on  USEPA's  determination  after  the 
effective  dale  and  USEPA  will  consider  any 
comments  n  ceived  in  determining  whether  to 
reverse  such  an  action. 


Therefore.  USEPA  believes  that  it  is 
necessary  to  use  the  interim  final 
rulemaking  process  to  temporarily  stay 
or  defer  sanctions  while  USEPA 
completes  its  rulemaking  process  on  the 
approvability  of  the  State's  submittal. 
Moreover,  with  respect  to  the  effective 
date  of  this  action,  USEPA  is  invoking 
the  good  cause  exception  to  the  30-day 
notice  requirement  of  the  APA  because 
the  purpose  of  this  action  is  to  relieve 
a  restriction.  See  5  U.S.C.  553(d)(1). 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction     ' 
over  populations  of  less  than  50,000. 

This  action  temporarily  relieves  the 
sources  of  additional  burden  potentially 
placed  on  them  by  the  sanctions 
provisions  of  the  Act.  Therefore.  I 
certify  that  it  does  not  have  an  impact 
on  any  small  entities. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental 
regulations.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  November  14, 1994. 
Valdas  V.  Adamkus. 
Regional  Administrator. 
IFR  Doc.  94-29881  Filed  12-06-94;  8:45  am] 
BILUNO  C00€  6S60-60-P 


40  CFR  Part  52 
[WI48-01-6711B:  FRL-6112-^ 

Approval  and  Promulgation  of 
Implamantation  Plans;  Rhinelander, 
Wisconsin  Sulfur  Dioxide  Attainment 
and  Maintenance  Plan 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

summary:  The  USEPA  is  approving  the 
State  of  Wisconsin's  revision  to  its  State 
Implementation  Plan  (SIP)  for  the 
Rhinelander,  Wisconsin  sulfur  dioxide 
(SO2)  nonattainment  area.  This  State 
revision  request,  dated  October  21, 
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1994,  was  submitted  to  satisfy  the 
requirements  of  section  110  and  part  D 
of  the  Clean  Air  Act  (Act),  and  regulates 
certain  sources  of  SO2  in  Rhinelander. 
Wisconsin. 

The  rationale  for  this  approval  is  set 
forth  in  this  final  rule;  additional 
information  is  available  at  the  address 
indicated  below.  Elsewhere  in  this 
Federal  Register,  USEPA  is  proposing 
approval  of,  and  soliciting  public 
comment  on,  this  requested  SIP 
revision.  If  a  comment,  or  a  notice  of 
intent  to  comment  is  received  on  this 
direct  final  rule  by  January  6, 1995, 
USEPA  will  then  use  this  rulemaking  as 
a  proposed  rule.  Comments  received 
will  be  addressed  in  a  separate  final 
rulemaking.  Unless  this  final  rule  is 
commented  upon,  no  fiuther 
rulemaking  will  occur  on  this  requested 
SIP  revision. 

DATES:  This  final  rule  will  be  effective 
February  6, 1995,  imless  notice  is 
received  by  January  6. 1995  that 
someone  wishes  to  submit  adverse 
comments.  If  the  effective  date  is 
delayed  due  to  adverse  comments, 
notice  withdrawing  this  final  action  will 
be  published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash.  Chief. 
Regulation  Envelopment  Section.  Air 
Toxics  and  Radiation  Branch  (AT-18J), 
USEPA  Region  5,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604- 
3590. 

Copies  of  the  SIP  revisions  and 
USEPA's  analysis  are  available  for 
inspection  during  normal  business 
hours  at  the  following  address.  (It  is 
recommended  that  you  telephone 
Christos  Panes  at  (312)  353-8328  or 
Sheila  Breen  at  (312)  886-6053.  before 
visiting  the  Region  5  Office.) 

United  States  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  Air  Toxics  and 
Radiation  Branch,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604- 
3590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Panos/Sheila  Breen,  Regulation 
Development  Section,  Air  Toxics  and 
Radiation  Branch  (AT-18J),  USEPA 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604-3590,  (312) 
353-8328. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  1981  and  1983,  exceedances  of  the 
primary  SO2  NAAQS  were  monitored  in 
Rhinelander,  Wisconsin.  On  April  1, 
1985  the  State  adopted  Wisconsin  State 
Rule  NR  154.12(9),  which  regulated 
certain  sources  of  SO2  constructed 
before  April  1, 1985  located  within  the 


corporate  boundaries  of  Rhinelander. 
Wisconsin.  The  Rhinelander  Paper 
Company  (somce).  a  paper  mill,  was  the 
only  source  affected  by  the  State  Rule's 
limits.  These  limits  proved  ineffective  to 
protect  the  NAAQS  after  three  more 
exceedances  which  were  at&ibutable  to 
the  source  were  monitored  in  1985. 
On  April  28. 1989  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  submitted  a  revision  to 
Wisconsin's  SO2  SIP  to  USEPA. 
consisting  of  Wisconsin  State  Rule  NR 
418.07.  to  satisfy  the  requirements  of 
section  110  and  part  D  of  the  Act  for  the 
Rhinelander  nonattainment  area.  The 
SO2  limits  included  in  the  State  Rule  are 
siunmari^d  in  USEPA's  January  5. 1993 
(58  FR  326)  notice  of  proposed 
rulemaking  (NPR).  This  rule  was 
disapproved  in  final  on  May  13. 1993 
(58  FR  28362).  because  the  State  had  not 
shown  that  the  rule  provided  for 
attainment  and  maintenance  of  the  SOi 
NAAQS.  After  the  1993  final  action  of" 
disapproval.  USEPA  notified  the  State 
of  the  commencement  of  sanctions 
clocks  due  to  the  disapproval.  Further 
discussion  is  found  within  the  August 
30, 1994  Technical  Support  Document 
(TSD)  from  Sheila  Breen  to  Gary 
Gulezian.  the  November  10, 1994 
addendum  to  the  TSD  from  Christos 
Panes  to  Gary  Gulezian,  and  the  Federal 
Register  documents,  dated  January  5, 

1993  and  May  13. 1993.  and  will  not  be 
discussed  here. 

The  latest  SIP  revision  request  dated 
October  21. 1994  includes  Consent 
Order  AM-94-38.  effective  August  22. 

1994  and  two  letters  (August  29. 1994 
letter  from  WDNR  to  the  source  and  an 
October  19. 1994"letter  from  the  source 
to  WDNR).  which  clarify  certain  items 
found  in  the  Order  such  as  storage  of 
^est  samples  and  definitions.  This  1994 
SIP  revision  request  was  submitted  to 
fulfill  the  requirements  of  section  110 
and  part  D.  and  to  cure  the  deficiency 
that  led  to  the  notification  regarding 
sanctions. 

II.  Description  and  Analysis  of  State 
Submittal 

The  USEPA  has  reviewed  the  August 
22. 1994  Consent  Order  AM-94-38.  the 
Monitoring  Data,  and  letters  that  were 
submitted  in  conjunction  with  the 
Rhinelander  SO2  SIP  revision  request, 
and  is  approving  the  SIP  revision. 
Except  for  the  emission  limits  for  the 
stoker  boilers,  the  limits  for  each  SO2 
source  in  the  proposed  SIP  revision  are 
summarized  in  Wisconsin  State  Rule  NR 
418.07  and  were  detailed  in  USEPA's 
January  5, 1993  NPR  Background 
information  for  USEPA's  1993  NPR  is 
contained  in  the  January  5. 1993 


Federal  Register  and  will  not  be 
repeated  here. 

A  technical  review  of  the  1994  plan 
is  further  discussed  within  the  August 
30, 1994  TSD.  The  following  discussion 
includes  summaries  of  the  1994 
submittal's  completeness  determination, 
adherence  to  the  Act's  part  D.  section 
172(c)  nonattainment  plan  provisions, 
and  the  technical  review  that  USEPA 
°  conducted. 

(A).  Completeness  Determination 

States  are  required  to  observe  certain 
procedural  requirements  in  developing 
implementation  plans  and  plan 
revisions  for  submission  to  USEPA.  The 
Act  provides  that  each  implementation 
plan  submitted  by  a  State  must  be 
adopted  after  reasonable  notice  and 
pubUc  hearing.  The  USEPA  also  must 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
USEPA  review  and  action.  The  USEPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51,  appendix 
V  (1991).  as  amended  by  57  FR  42216 
(August  26. 1991). 

The  State  of  Wisconsin  held  a  pubUc 
hearing  on  September  13, 1994  to 
I'eceive  public  comment  on  the 
implementation  plan  for  the 
Rhinelander  SO2  nonattainment  area. 
Following  the  public  hearing,  the  plan 
was  adopted  by  the  State  and  signed  by 
the  Governor's  designee  and  submitted 
to  USEPA  on  October  21. 1994  as  a 
proposed  revision  to  the  SIP. 

Tne  SEP  revision  was  reviewed  by 
USEPA  to  determine  completeness 
shortly  after  its  submittal,  and  was 
foimd  to  be  complete.  A  letter  dated 
November  8, 1994  was  forwarded  to  the 
Director.  WDNR,  indicating  the 
completeness  of  the  submittal  and  the 
next  steps  to  be  taken  in  the  review 
process. 

(B).  Nonattainment  Plan  Provisions  (Act 
Part  D,  Section  172(c)) 

With  this  submission.  Wisconsin  will 
have  a  fully  approved  SO2  SIP  meeting 
all  of  the  apphcable  Part  D  requirements 
for  the  Rhinelander  nonattainment  area. 
The  follovdng  discusses  how  the 
submission  complies  with  the  pertinent 
provisions  of  section  172(c),  which  sets 
forth  the  requirements  for  Part  D  SO2 
SIPs. 

SecUon  172(c)(1)  hi  General— The 
plan  complies  with  the  requirements  to 
implement  reasonably  available  control 
measures  by  providing  for  immediate 
attainment  of  the  SO2  NAAQS  through 
the  emission  limits  and  operating 
restrictions  imposed  on  the  source  by 
Consent  Order  AM-94-38.  By  providing 
for  immediate  attainment,  the  plan  also 
satisfies  the  requirements  of  section 
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192(b)  that  provide  for  attainment  by 
November  15, 1995. 

Section  172(c)(2)  RFP— Reasonable 
further  progress  is  achieved  due  to  the 
immediate  effect  of  the  emission  limits 
and  plantwide  cap  that  is  discussed 
within  the  plan. 

Sectidn  172(c)(3)  Inventcry— An 
inventory  of  the  actual  SO2  emissions 
from  the  stoker  and  cyclone  boilers  has 
been  provided  and  is  found  to  be 
acceptable. 

Section  172(c)(5)  Permits  for  New  and 
Modified  Major  Stationary  Sources — 
Any  new  or  modified  sources 
constructed  in  the  area  must  comply 
with  a  State  submitted  and  Federally 
approved  New  Source  Review  program. 
The  State  currently  has  an  approved 
Federally  delegated  program. 

Section  172U:)(6)  Other  Measures— 
The  plan  provides  for  immediate 
attainment  of  the  SO2  NAAQS  through 
the  emission  limits  and  operating 
restrictions  that  are  set  forth  within 
Consent  Order  AM-94-38.  By  adhering 
to  more  stringent  Umits  for  the  stoker 
boilers  uid  presently  setting  an  overall 
plantu'ide  emission  cap,  the  area  should 
continue  to  attain  the  SO2  NAAQS. 

Section  172(c)(7)  Compliance  with 
section  1 10(a)(2)— This  submission 
complies  with  section  1 10(a)(2).  With 
respect  to  section  110(a)(2)(K),  under 
which  USEPA  generally  requires 
modeling  in  the  case  of  SO2,  USEPA 
notes  that  the  Industrial  Source 
Complex  (ISC)  model  used  by  WDNR 
has  been  shown  to  underpredict 
ambient  SO2  concentrations  in  the 
Rhinelander  area,  especially  on  known 
exceedance  days.  Therefore,  as 
described  in  more  detail  below,  in  this 
instance,  an  alternative  methodology 
using  the  rollback  analysis  was  needed 
and  has  been  used. 

Section  172(c)(8)  Equivalent 
Techniques — Since  modeling 
attainment  of  the  SO2  NAAQS  is  not 
achievable,  an  alternative  methodology 
using  the  rolll>ack  analysis  to  set  a 
plantwide  emissions  cap  was  required. 
This  is  further  discussed  within  the 
August  30. 1994  TSD. 

Section  172rc)(9)  Cunlingency 
Measiues — A  plan  should  be  provided 
for  the  implementation  of  specific 
measures  if  the  area  fails  to  make 
reasonable  further  progress  (i.e.. 
contingency'  measures),  or  to  attain  the 
primary  NAAQS  referenced  above.  The 
State  Implementation  Plans;  General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990  (General  Preamble),  which  was 
proposed  within  the  Federal  Register  on 
April  16. 1992,  provides  guidance  on 
SIP  requirements  for  SO2  nonattainment 
areas.  The  General  Preamble  disciusses 


contingei  cy  measures  for  SO2  controls 
that  fail  t  >  attain  the  NAAQS.  Therefore, 
USEPA  ii  iterprets  "contingency 
measures  "  for  SO2  to  include  the  ability 
to  rely  on  comprehensive  State 
programs  to  identify  sources  of 
violation  and  to  undertake  an 
aggressive  follow-up  program  of 
compiianpe  and  enforcement. 
Wisconsili  Administrative  Code,  State 
Rule  NR '  104.05(6)  dictates  that  the 
NAAQS  1  lay  not  be  exceeded  within  the 
State  of  V  Wisconsin.  Wisconsin  State 
Rule  NR  104.08(2)  allows  the  State  to  be 
more  rest  rictive  with  emission  limits 
than  thos  i  prescribed  within  an 
implemei  ttation  plan  or  air  pollution 
control  n  Jes  where  emissions  cause  or 
substantii  illy  contribute  to  exceeding  an 
air  standi  rd  in  a  localized  area. 

The  UJ  EPA  notes  that  through  the 
issuance  )f  Consent  Order  AM-94-38, 
the  State  las  used  these  rules  in  context 
of  the  Rh  nelander  area  SO2 
exceedan  xs.  These  exceedances  were 
determined  to  be  the  result  of  excess 
SO2  emissions  from  the  Rhinelander 
Paper  Coi  npany.  The  USn»A  )»}lieves 
that  the  e  dstence  of  these  state  rules 
and  WDh  R's  program  to  implement 
them  sati  ifies  the  requirements  of 
section  1  '2(c)(9). 

(C).  Revit  w  of  Technical  Merits  of  Plan 
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(2).  Sampling/Testing  and  Additional 
Limits:  Sampling  and  Testing  of  the  coal 
and  wood  waste  sludge  is  discussed 
within  the  August  30, 1994  TSD. 
Sampling  and  testing  followed  USEPA 
methodologies  and  ASTM  Practices.  Net 
SO2  emissions  were  determined  using 
AP-42  Estimation  Factors.  Additional 
"trigger  limits"  were  set  for  the  boilers, 
which  requires  additional  sulfur  testing 
of  prior  fuel  if  the  ciurrent  fuel  is  found 
to  exceed  90  percent  of  the  enforceable 
SO2  emission  limit. 

(3).  Monitoring:  The  source  has  agreed 
to  conduct  meteorological  monitoring. 
The  State  will  conduct  additional 
ambient  monitoring,  which  USEPA 
requested  for  additional  background 
information  on  local  conditions.  The 
original  hillside  ambient  monitor  that 
recorded  tlie  original  violations  will  be 
maintained  indefinitely.  No  recorded 
exceedances  have  been  monitored  since 
the  last  SIP  revision  request  was 
submitted  to  USEPA  on  April  28, 1989. 

III.  Final  Action 

Because  USEPA  considers  this  action 
noncontroversiai  and  routine,  we  are 
approving  it  without  prior  proposal. 
This  action  will  become  effective  on 
Februray  6, 1995.  However,  if  we 
receive  a  notice  of  intent  to  comment  by 
lanuary  6, 1995,  USEPA  will  publish  a 
document  that  withdraws  this  action, 
and  will  address  the  comments  received 
in  the  final  rule  on  the  requested  SIP 
revision,  whi^h  has  been  proposed  for 
approval  in  the  proposed  rules  section 
of  this  Federal  Register.  The  public 
comment  period  will  not  be  extended  or 
reopened. 

IV.  Miscellaneous 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  fiiture 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 
a  revision  to  the  SIP  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

B.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  nnriew. 
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C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  et  seq.,  USEPA  must  prepare  a 
regtilatory  flexibiUty  analysis  assessing 
the  impact  of  any  proposed  or  final  rule 
on  small  entities  (5  U.S.C.  603  and  6041 
Alternatively.  USEPA  may  certify  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000.  This  approval  does  not 
create  any  new  requirements.  Therefore. 
I  certify  that  this  action  does  not  have 
a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  the 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  the  State 
action.  The  Act  forbids  USEPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v. 
U.S.E.P.A..  427  U.S.  246,  256-66  (1976). 

D.  Petitions  for  fudicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  6, 1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  efiiectiveness  of 
such  a  rule.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements,  (section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental 
regulations.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  Sute  of 
Wisconsin  was  approved  by  the  Director  of 
ttie  Feciaral  Hagteter  on  July  l .  1982. 

Dated:  November  14, 1994. 
Valdas  V.  Adunkus, 
Regional  Administrator. 

40  CFR  Part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  eead  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 


Subpart  YY— Wisconsin 

2.  52.2570  is  amended  by  adding 
paragraph  (c)(79)  to  read  as  follows: 
1 52.2570  Identification  of  plan. 

(c)  •  •  • 

(79)  On  October  21, 1994,  the 
Wisconsin  Department  of  Natiu-al 
Resources  (WDNR)  submitted  a  plan 
modifying  the  SO2  emission  limits 
applicable  to  Rhinelander  Paper 
Company  facility,  located  in  the  City  of 
Rhinelander,  Oneida  County. 
Wisconsin. 

(i)  Incorporation  by  reference. 

(A)  A  Consent  Order  (AM-94-38), 
effective  August  22, 1994  issued  by  the 
Wisconsin  Department  of  Natiutd 
Resources  (WDNR)  and  signed  by 
Donald  F.  Theiler  for  the  WDNR  and 
Melvin  L.  Davidson  for  the  Rhinelander 
Paper  Company.  Rhinelander  Paper 
Company  is  located  in  Rhinelander 
(Oneida  County),  Wisconsin.  This  Order 
limits  the  overall  SO2  emissions  bom 
the  Rhinelander  Paper  Company,  and 
imposes  more  stringent  SO2  limits  for 
the  source's  stoker  and  cyclone  boilers 
and  vapor  compression  evaporator. 
Sampling  and  testing  of  fuel,  as  well  as 
monitoring  criteria  are  docimiented 
within  the  Order. 

(B)  A  letter  dated  August  29, 1994 
bom  the  WDNR  to  Jerry  Neis  of 
Rhinelander  Paper  Company,  requesting 
clarification  for  sampling  methodologies 
for  all  fuel  and  the  source  of  the  sludge 
used  as  a  fuel  soiuce. 

(C)  A  response  letter  dated  October 
19, 1994  fi^m  Jerome  T.  Neis  of 
Rhinelander  Paper  Company  to  the 
WDNR.  detailii^  samplhig 
methodologies  for  all  fuel  and  clarifying 
the  source  of  the  sludge  used  as  a  fuel 
source. 

IFR  Doc.  94-29880  Filed  12-06-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,73,  and  74 

[MM  Docket  No.  92-168,  FCC  94-258] 

Broadcast  Auxiliary  Services;  Low 
Power  Television  and  Television  and 
FM  Radio  Translator  License  Renewal 

AGENCY:  Federal  Communications 

Commission. 

ACTKM:  Final  rule. 

SUMMARY:  The  Commission  adjusts  the 
renewal  schedule  of  FM  radio  and 
television  (LPTV)  stations  to  correspond 
with  the  renewal  schedule  of  fiill 


service  radio  or  television  stations 
operating  in  the  same  state.  The 
Commission  also  eliminates  FCC  Form 
348  and  revises  FCC  Form  303-S  to 
include  information  requrest  formerly 
included  in  Form  348.  These  actions  are 
intended  to  decrease  the  administrative 
and  paperwork  biuden  on  those 
licensees  who  own  full  service  stations 
and  LPTV  or  translator  stations  in  the 
same  but  who  must,  under  the  current 
rules,  file  separate  renewal  appUcation 
on  different  dates  for  each  station. 

EFFECTIVE  DATE:  These  amendments  to 
parts  1.  73,  and  74  contain  information 
collection  requirements.  They  are  not 
effective  imtil  approval  of  the  Form 
303-S  revisions  by  the  Office  of 
Manag^ent  and  Budget.  The 
Commission  will  publish  notice  of  the 
effective  date  of  these  amendments 
when  the  required  approval  is  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Holberg  or  Rita  McDonald,  202/ 
632-7792. 

SUPPLEMENTARY  INFORMATION:  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  fi'om  1 
hour  to  4  hours  30  minutes  per  response 
with  an  average  of  1  hour  2  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Federal 
Communications  Commission,  Records 
Management  Division,  Washington.  DC 
20554,  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (3060-0110),  Washington,  DC 
20503. 

This  is  a  synopsis  of  the  Report  and 
Order  in  MM  Docket  No.  92-168,  FCC 
94-259,  adopted  October  12, 1994.  and 
released  November  4. 1994.  The 
complete  text  of  this  Report  and  Order 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street.  NW.,  Washington,  DC,  and 
also  may  be  purchased  bom  the 
Commission's  copy  contractor. 
International  Transcription  Service,  at 
(202)  857-3800,  2100  M  Street,  NW.. 
suite  140,  Washington,  DC  20037. 

Synopsis  of  the  Report  and  Order 

1.  The  Commission  changes  the 
license  renewal  dates  of  FM  radio  and 
television  translator  stations  and  low 
power  television  (LPTV)  stations 
,  licensed  under  Part  74  of  the 
Commission's  Rules,  to  coincide  with 
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those  of  full  asrvice  radio  or  telefvision 
stations  operating  in  the  same  stets.  The 
Cotniiu£siQn  alao  wHminates  FCC  Form 
348,  Application  for  Renewal  of  a  Low 
Power  TV,  TV  Translator.  orFM 
Translator  Station  License,  and  revises 
FCC  Form  303-S.  Application  for 
Renewal  of  License  for  Commercial  and 
Noncommercial  Educational  AM,  FM 
and  TV  Broadcast  Stations,  to  include 
information  requests  formerly  included 
in  Form  348.  These  form  revisi<Mis  will 
permit  translator  stations  co-owned 
with  primary  stations  in  the  same  state 
which  rebroadcast  the  signal  of  the 
primary  station  to  file  for  license 
renewal  on  a  single  application  form 
with  their  primary  station. 

2.  The  majoiity  of  parties  commenting 
in  response  to  the  Notice  ofProp^td 
Rule  Making  (MPRMp  agreed  with  the 
Commission's  initial  view  that 
conforming  tiie  renewal  dates  for  full 
service  and  for  FM  and  TV  translators 
and  LPTV  stations  in  the  same  state 
would  streamline  the  hcense  renewal 
process,  eliminate  paperwork  burdens 
on  licensees  and  on  the  Commission, 
and  simplify  the  renewal  process  for 
interested  members  of  the  public.  By 
coordinating  the  renewal  cycles  and 
merging  the  application  forms,  the 
Commission  anticipates  saving  licensees 
who  own  both  full  service  stations  and 
LPTV  or  translator  stations  in  the  same 
state,  time  spent  in  providing  duplicate 
renewal  infoimstion.  and  avoiding 
confusion  as  to  the  correct  renewal 
dates.  These  revisioriS  should  also  save 
Commission  staff  resources  by  reducing 
the  likelihood  of  a  Ucensee  filing  an 
application  at  the  wrong  time,  which 
must  then  be  returned  by  the 
Commission. 

3.  The  NPflAf  noted  that  the  transition 
to  a  revised  renewal  schedule  would 
entail  a  one-time  additional  burden  on 
cerain  LPTV  and  translator  stations 
whose  license  come  up  for  renewal 
before  those  of  the  ftiU  service  stations 
in  their  state.  More  particularly,  it 
would  result  in  some  LPTV  and 
translator  stations  receiving  short  term 
renewals  in  order  to  synchronize  their 
renewal  cycles  with  those  of  full  service 
stations  in  their  states.  In  order  to  allow 
such  stations  to  file  for  renewal 
coincident  with  the  renewal  dates  of  full 
service  stations  in  the  same  states,  the 
NPfl.Vf  discussfed  alternatives  that  would 
would  avoid  this  situation.  The 
Commission  rejected  one  option,  to 
allow  such  licensees  to  file  for  translator 
or  LPTV  renewal  at  their  normal 
scheduled  date,  but  with  their  next 
succeeding  renewal  date  set  to 
correspond  with  those  of  full  service 
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Stations  in  their  state.  This  option  was 
dismissed  lecause  some  Ucenses 
granted  in  this  manner  would  nm  for  a 
term  beyoi  d  the  maximum  five  or  seven 
years  (for '  V  and  radio  station  licenses, 
respective  y)  prescribed  in  Section 
307(c)  of  t  le  Communications  Act 

4.  The  A  RRM  suggested  that,  instead, 
such  LPT\  and  translator  stations  could 
file  for  renewal  twice  during  the 
transition  period  to  the  new  schedule, 
once  at  thau*  normal  renewal  time  (for 
a  short  term  license)  and  again  when  the 
full  servica  stations  in  their  stales 
became  du  b  for  renewal.  This 
alternative  would  avoid  conflict  with 
Section  30  '(c).  but  concerned  some  of 
the  commt  nters  because  it  would  force 
some  licensees  to  file  for  renewal  in  as 
short  a  per  od  as  eight  months,  entailing 
additional  ladministrative  and  cost 
burdens  and  providing  additional 
opportunity  for  renewal  challenges. 
Such  parties  believe  that  the  additional 
risks  and  fatirdens  outweigh  the  benefits 
to  be  gainep  from  allowing  full  service 
station  lic^isees  to  file  fuU  service,  low 
power,  and  translator  renewal 
applications  at  the  same  time. 

5  The  Commission  beUeves  that 
substantia  savings  to  the  Commission, 
broadcaste  -s,  and  the  pubfic  can  be 
realized  bj  conforming  the  renewal 
dates  for  tx  anslator  and  low  power 
television  itations  to  those  for  full 
service  sta  ions  of  the  appropriate 
service  (j.«  ,  radio  or  television)  in  the 
same  state,  We  expect  these  savings  to 
include  a  streamlined  renewal  process, 
the  elimini  ition  of  needless  paperwork 
burdens  ai  d  a  reduction  in  the 
incidence  )f  filing  errors.  Accordingly, 
we  will  gn  nt  translator  and  LPTV 
applicants  filing  for  license  renewal  a 
short  term  renewal  with  the  license 
period  ext(  nding  only  until  the  end  of 
the  license  period  for  full  service 
stations  of  the  relevant  type  located  in 
the  same  s  ate;  at  that  time  they  will 
have  to  fill  again  for  a  full  term  Ucense 
renewal.  T  le  Commission  recognizes 
that  this  at  tion  will  require  two  renewal 
applicatioi  s  to  be  filed  by  some 
translator  t  nd  low  power  licensees 
within  a  bi  ief  period  of  time.  However, 
this  is  a  mi  idest,  one-time  cost  that  is 
more  than  :ounterbalanced  by  the  long 
term  savin  ;s  that  will  accrue  from  the 
synchroni;  ation  of  renewal  schedules 
and  conso  idation  of  forms  that  this 
action  wil  achieve.  Additionally,  the 
Commissi(  n  believes  that  the  f^ar 
expressed  )y  some  commenters  that 
accelerate<  renewal  filings  will  be 
subject  to :  icreased  renewal  challenges 
appears  to  je  one  more  of  perception 
than  subst  ince.  Only  3  challenges  to 
LPTV  stati  )n  renewals  were  filed  during 
the  last  rei  ewal  cycle  (1991-1994);  two 


of  those  were  subsequently  withdrawn. 
In  the  1988-1991  renewal  cycle  fewer 
than  six  challenges  were  filed  against 
translator  appUcations. 

6.  Althoiign,  as  discussed  in  detail  in 
the  full  text  of  this  decision,  there  does 
not  appear  to  be  any  way  to  avoid  the 
above-described  one-time  additional 
short  term  renewal  for  translators  and 
LPTV  stations  located  in  some  states 
vtdthout  violating  either  Section  307(c) 
or  309  of  the  Communications  Act  of 
1934  as  amended  (the  Act),  to  alleviate 
the  extra  burden  on  some  licensees, 
pursuit  to  Section  8(d)(2)  of  the  Act, 
the  Commission  will  waive  the 
application  fees  for  any  translator  or 
LPTV  Ucense  renewal  application  that  is 
required  by  this  acticm  to  be  filed  within 
26  months  of  the  station's  most  recent 
prior  renewal  filing.  In  situations  where 
full  service  stations  must  file  for 
renewal  prior  to  translator  and  LPTV 
stations  in  their  state,  the  Commission 
vdll  permit  but  not  require  the  translator 
and  LPTV  stations  to  file  an  early 
renewal  to  place  them  on  the  same 
renewal  schedule  as  full  service  stations 
in  their  state.  The  Commission  strongly 
encourages  translators  and  LPTV 
stations  to  file  coincident  with  the 
corresponding  fuU  service  stations  for 
that  state.  By  doing  so,  translator 
stations  commonly-owned  with  primary 
stations  in  the  same  state  which 
rebroadcast  the  signals  of  the  primary 
station  can  reaUze  the  benefit  of  filing 
for  renewal  on  a  single  application  form 
in  the  upcoming  renewal  cycle  as 
opposed  to  waiting  until  the  following 
cycle.  Licensees  oif  translator  and  LPTV 
stations  that  do  not  elect  to  take 
advantage  of  this  option  will  be  required 
to  file  for  hcense  renewal  at  the  time 
presently  required  by  their  license 
authorization.  In  this  latter  case,  shorter 
term  renewals  will  be  issued  for  periods 
to  expire  coincident  with  the  expiration 
date  for  full  service  station  licenses  in 
that  state. 

7.  In  a  related  matter,  one  commenter, 
the  National  Association  of  Broadcasters 
(NAB)  requests  that  the  Commission,  in 
modifying  FCC  Form  303-S,  include  a 
certification  that  the  applicant  has 
complied  with  all  relevant  FM  translator 
rules,  particularly  those  relating  to 
funding  and  support.  In  amending  the 
Form  303-S  as  a  result  of  the  instant 
proceeding,  the  Commission  will  add  to 
the  form  a  certification  related,  but  not 
identical,  to  that  requested  by  NAB. 

Administrative  Matters 

Final  Regulatory  Flexibility  Analysis 

8.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605,  it 
is  certified  that  this  decision  will  have 


an  one  time  negative  impact  on  some 
small  televisisn  and  FM  radio 
translators  and  low  power  television 
stations.  As  detailed  in  the  full  text  of 
the  Report  and  Order,  low  power 
televi.Qon  and  FM  radio  and  television 
translator  licensees  whose  licenses 
expire  before  the  renewal  date  of  their 
full  service  counterparts  in  tlie  same 
state  will  have  to  file  for  renewal  twice, 
once  at  their  normal  time  and  once 
when  the  fiill  service  stations  in  their 
states  are  due  for  renewal.  To  alle\  iate 
this  burden,  the  Commission  will  waive 
the  application  fees  for  any  translator  or 
low  power  television  license  renewal 
applicatioc  that  is  required  by  this 
action  to  be  filed  within  26  months  of 
tlie  station's  most  recent  prior  renewal 
fifing.  The  Commission  believes  that  the 
advantages  of  allowing  FM  and 
television  translators  and  low  power 
televiiiion  hcensees  to  file  at  the  same 
time  as  their  full  service  counterparts  in 
the  same  states  outv.'eigh  the  one  time 
administrative  burden  necessary  to 
bring  such  stations  into  their  fidl  service 
counterparts'  renewal  cycle.  The  full 
text  of  the  Coomu&sion's  final  regiUatory 
flexdiiHty  analysis  may  be  fourfd  in 
paragraphs  11-13  of  the  tex-t  of  the 
Commission's  decision. 

Ordering  Gauses 

9.  Accordingly,  it  is  ordered.  Pursuaiiit 
to  Sections  4(i)  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  diat  Parts  1, 73  and  74  of  the 
Commission's  Rules  are  amended  as 
indicated  below,  effective  upon 
approval  of  the  ksnn  revisions  by  the 
Office  of  Management  and  Budget. 

10.  ft  is  further  ordered.  That  FCC 
Form  348  is  eliminated  and  FCC  Form 
303-S  is  amended  as  indicated  below. 
These  form  amendments  are  contingent 
on  approval  of  the  Office  of 
Management  and  Budget,  and  therefore 
will  become  elective  upon  such 
approvaL 

Li.st  of  Suhjects 

47  CFR  Parti 

Reporting  and  recordkerpirrg 
requirements. 

47  CFR  Part  73 

Radio  broadcasting.  Teknision 
liroadcasting. 

47  CFR  Part  74 

Radio  hroadcasting.  Tele\ision 
broadcasting. 


Federal  CoBucunications  CoomiiBsion. 
WiUunF.Cabm. 

Acting  Secretary. 

Amendatory  Tesrt 

Title  47,  Parts  1,  73,  and  74  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  1— COMMISSION 
ORGANIZATION 

1.  The  atrthority  citation  for  Part  1 
continues  to  read  as  follows; 

Authority:  47  USC 151. 154.303.'  amd 
309()|.  unless  otherwise  noted. 

§1.1194    [Amended] 

2.  Section  1.1104  is  amended  by 
remo\ing  all  references  to  FCC  Form 
No.  348  throughout  the  section  and 
adding  in  its  place  FCC  Form  No.  303- 
S. 

3.  Section  1.2003  is  amended  by 
revising  the  reference  to  FCC  303-S  and 
by  removing  the  reference  to  FCC  348  to 
read  as  follows: 

§  1 .2003    Applications  affected. 

*        *        •        »        • 

FCC  303-S  Application  for  Renewal  of 
License  for  AM.  FM,  TV,  Translator,  or  LPTV 
Station. 


PART  73— RADIO  BROADCAST 
SERVICES 

4.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

A«flMrity:47  U.S.C  154.  303,  334. 

5.  Section  73.1020  is  amended  by 
revising  paragraphs  (a)(1)  through 
(a)(18)  to  read  as  follows: 

§73.1020    Station  license  period, 
(a)*  •  • 

(1)  Maryland,  District  of  Columbia. 
Virginia  and  West  Virginia: 

(i)  Radio  stations,  October  1, 1995. 
{iij  Television  stations,  October  1 , 
1996. 

(2)  North  Carolina  and  South 
Carolina: 

(i)  Radio  stations,  December  1. 1995. 
(ii)  Television  stations.  December  1. 
1996. 

(3)  Florida,  Puerto  Rico  and  the 
Virgin  Islands: 

(i)  Pvadio  stations.  Febniarj'  1, 1996. 
(ii)  Television  stations.  February  1, 
1997. 

(4)  Alabama  and  Georgia: 

(i)  Radio  stations,  April  1, 1996. 
(ii)  Television  stations,  April  1, 1997. 
15)  Arkansas,  Louisiana  and 
Mississippi: 
(i)  Radio  stations,  June  1. 1996. 
(iij  Television  stations,  Junel.  1997. 
(6)  Tennessee.  Kentucky  and  Indiana: 


(i)  Radio  stations.  August  1. 1996 
(ii)  Television  stations.  August  1. 
1997. 

(7)  Ohio  and  Michigan: 

<i)  Radio  stations,  October  1. 1996. 
(ii)  Television  stations.  October  1 . 
1997. 

(8)  lUinois  and  Wisconsin: 

(i)  Radio  stations,  December  1, 1996. 
(ii)  Television  stations.  December  1. 
1997. 

(9)  Iowa  and  Missouri: 

(i)  Radio  Stations.  February  1. 1997. 
(ii)  Television  stations.  Februan'  1. 
1998. 

(10)  Minnesota,  North  Dakota.  South 
Dakota,  Montana  and  Colorado: 

(i)  Radio  stations,  April  1, 19S7. 

lii)  Television  stations,  April  1, 1998. 

(11)  Kansas.  Oklahoma  end  Nebraska: 
(i)  Radio  stations,  June  1, 1997. 

(ii)  Television  stations.  Junel.  1998. 

(12)  Texas: 

(i)  Radio  stations,  August  1, 1997. 
(ii)  Television  stations  August  1. 
1998. 

(13)  Wyoming.  Nevada.  Arizona. 
Utah.  New  Mexico  and  Idaho: 

(i)  Radiostatioos.  Oclober  1, 1997. 
(ii)  Television  stations,  October  1 . 
1998. 

(14)  Califomi.H: 

(i)  Radio  stations,  December  1. 1997. 
(ii)  Television  stations.  December  1. 
,1998. 

(15)  Alaska,  American  Samoa,  Guam. 
Hawaii.  Mariana  Islands.  tDregon  and 
Washington: 

(i)  Radio  stations.  Februar>'  1. 1998. 
(ii)  Television  stations.  Februan-  1 . 
1999. 

(16)  Connecticut  Maine. 
Massac:husetts.  New  Hampshire.  Rhode 
Island  and  Vermont: 

(i)  Radiostatioos,  April  1, 1998. 

(ii)  Television  stations,  April  1, 1999. 

(17)  New  Jersey  and  New  Yoit: 
(i)  Radio  statitms.  June  1.  1998. 

(ii)  Television  stations,  June  1, 1999. 

(18)  Delaware  and  Pennsylvania: 
(i)  Radiostations,  August  1.1998. 
(ii)  Television  stations.  August  1. 

1999. 

*         »         •         »         • 

6.  Section  73.3500  is  amended  by 
revising  the  reference  to  Fonn  303^ 
and  removing  the  reierenoe  to  Form  348 
to  read  as  follows: 

§  73.3500    Application  and  report  forms. 

303-S  Application  for  Renewal  of 
License  for  AM.  FM.  T\'.  Translator,  or 
LPTV  Station. 
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PART  74— EXPERIMENTAL  RADIO, 
AUXILIARY.  AND  SPECIAL 
BROADCAST  AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

7.  The  authority  citation  for  Part  74 
continues  to  read  as  follows: 

.Authority:  Sees.  4,  303,  48  Stat.  1066.  as 
amended,  1082,  as  amended;  47  U.S.C.  154, 
303,  554. 

8.  The  heading  for  Part  74  is  revised 
to  read  as  follows: 

PART  74— EXPERIMENTAL  RADIO, 
AUXILIARY,  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

9.  Section  74.15  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

S  74.15    Station  license  period. 

•        •        •        *        * 

(d)  Initial  licenses  for  low  power  TV, 
TV  translator  FM  translator  stations  will 
ordinarily  be  issued  for  a  period 
running  until  the  date  specified  in 
Section  73.1020  of  this  chapter  for  full 
service  stations  operating  in  their  State 
or  Territory,  or  if  issued  after  such  date, 
to  the  next  renewal  date  determined  in 
accordance  with  Section  73.1020  of  this 
Chapter.  Lower  power  TV  and  TV 
translator  station  licenses  will 
ordinarily  be  renewed  folr  5  years  and 
FM  translator  station  license  will  be 
renewed  for  7  years.  However  if  the  FCC 
finds  that  the  pubhc  interest  or 
necessity  will  be  served,  it  may  issue 
either  an  initial  license  or  a  renewal 
thereof  for  a  lesser  term.  The  FCC  may 
also  issue  a  Ucense  renewal  for  a  shorter 
term  if  requested  by  the  applicant.  The 
time  of  expiration  of  all  licenses  will  be 
3  a.m.  local  time,  on  the  following  dates, 
and  thereafter  to  the  schedule  for  full 
service  stations  in  their  states  as 
reflected  in  Section  73.1020  of  this 
Chapter: 

(1)  Nevada: 

(i)  FM  translators,  February  1, 1997. 
(ii)  LPTV  and  TV  translator,  February 
1, 1998. 

(2)  CaUfomia: 

(i)  FM  translators,  April  1, 1997. 
(ii)  LPTV  and  TV  translators,  April  1, 
1998 

(3)  Maine,  Vermont,  New  Hampshire, 
Massachusetts,  Coimecticut.  Rhodes 
Island.  New  York,  New  Jersey, 
Pennsylvania,  Maryland,  Delaware, 
West  Virginia,  Ohio  and  the  District  of 
Colbumia: 

(i)  FM  translators,  June  1, 1997 
(ii)  LPTV  and  TV  translators,  June  1. 
.1998 

(4)  Virginia,  North  Carolina,  South 
Carolina,  Georgia,  Florida,  Alabama, 
Mississippi,  Louisiana,  Arkansas. 
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Missou  i,  Kentucky,  Tennessee,  Indiana, 

Illinois  Michigan,  Wisconsin,  Pureto 

Rico  an  d  the  Virgin  Islands: 
(i)  FM  translators,  August  1, 1997 
(ii)  L  TV  and  TV  translators,  August 

1, 1998 

(5)  O  dahoma  and  Texas: 

(i)  Ff  [  translators.  October  1, 1997 
(ii)  L  TV  and  TV  translators,  October 
1, 1998 

(6)  K  insas  and  Nebraska: 

(i)  FM  translators,  December  1, 1997 
(ii)  L  TV  and  TV  translators. 
Decern  er 1, 1998 

(7)  Ic  wa  and  South  Dakota:  ■ 
(i)  FI  [  translators,  February  1, 1998 
(ii)  L  TV  and  TV  translators,  February 

1. 1995 

(8)  V  innesota  and  North  Dakota: 
(i)  FJ  I  translators,  April  1, 1998 

(ii)  L  TV  and  TV  translators,  April  1, 
1999  • 

(9)  W  yoming: 

(i)  Fh  I  translators,  June  1, 1998 

(ii)  L  TV  and  TV  translators,  June  1, 

1999 
(10) ':  lontana: 

(i)  Yh  [  translators,  August  1, 1998 
(ii)  L  TV  and  TV  translators,  August 

1,1999 

(11)  1  iaho: 

(i)  FT  I  translators,  October  1, 1995 
(ii)  L  'TV  and  TV  translators,  October 

1. 1996 

(12)  ^  Vashington: 

(i)  FI  [  translators,  December  1, 1995 
(ii)  L  'TV  and  TV  translators. 
Decern  ler  1. 1996 

(13)  ( )regon: 

(i)  FI  I  translators,  February  1, 1996 
(ii)  L  TV  and  TV  translators,  February 

1. 1997 

(14)  i  ilaska,  American  Samoa,  Guam, 
Marian  i  Islands  and  Hawaii: 

(i)  ¥1  [  translators,  April  1, 1996 
(ii)  L  'TV  and  TV  translators,  April  1, 
1997 

(15)  Colorado: 

(i)  Ff  I  translators,  June  1, 1996 
(ii)  L  TV  and  TV  translators,  June  1, 
1997 

(16)  1  lew  Mexico: 

(i)  FI  I  translators,  August  1, 1996 
(ii)  L  "TV  and  TV  translators,  August 
1.1997 

(17)  Ftah: 

(i)  FI  [  translators.  October  1, 1996 
(ii)  L  TV  and  TV  translators,  October 
1,1997 

(18)  i  irizona: 

(i)  FI  [  translators,  December  1, 1996 
(ii)  L  TV  and  TV  translators.  ^ 

Decern  er 1, 1997 


Tie 
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Note  following  Section  74.733 
ded  by  removing  the  reference  to 
adding  in  its  place  303-S. 

The  following  form  will  not  appear 
of  Federal  Regulations. 


Cide 


Instructions  for  FCC  303-S — Application  for 
Renewal  of  License  for  AM.  FM,  TV. 
translators,  or  LPTV  Station 

(FCC  FORM  303-S  Attached) 

A.  This  form  is  to  be  used  in  applying  for 
renewal  of  license  for  a  commercial  or 
noncommercial  AM,  FM  or  TV  broadcast 
station  and  FM  translator,  TV  translator  or 
Low  Power  TV  broadcast  station.  It  is  also  to 
be  used  in  seeking  the  joint  renewal  of 
licenses  for  an  FM  or  TV  translator  station 
and  its  co-owned  primary  FM,  TV  or  LPTV 
station. 

B.  FCC  Form  303-S  consists  of  Sections  I, 
II,  III,  IV.  and  V.  Those  Sections  which  do  not 
apply  to  the  station  license  being  renewed 
should  not  be  submitted  as  part  of  your 
application.  Submit  relevant  sections  only. 

•  All  applicants  must  complete  and 
submit  Sections  I,  II  and  Vof  this  form. 

•  Applicants  seeking  to  renew  only  on  AM, 
FM  or  tV  station  license  must  ALSO 
complete  and  submit  Section  III. 

•  Applicants  seeking  to  renew  only  an  F.Vf 
translator,  TV  translator  or  Low  Power  TV 
station  license  must  ALSO  complete  and 
submit  Section  IV. 

•  Applicants  seeking  to  renew  the  licenses 
of  both  a  translator  (FM  and  TV)  and 
coowned  primary  FM,  TV  or  LPTV  station  on 
the  same  form  should  complete  and  submit 
ALL  sections  of  this  application. 

C  References  to  FCC  Rules  are  made  in 
this  application  form.  Before  filling  it  out,  the 
applicant  should  have  on  hand  and  be 
familiar  with  the  current  broadcast,  translator 
and  LPTV  rules,  which  are  contained  in  47 
Code  of  Federal  Regulations.  (CFR): 

(1)  Part  0  "Commission  Organization" 

(2)  Part  1  "Practice  and  Procedure" 

(3)  Part  17  "Construction,  Marking,  and 
Lighting  of  Antenna  Structures" 

(4)  Part  73  "Radio  Broadcast  Services" 

(5)  Part  74  "Experimental,  Auxiliary,  and 
Special  Broadcast  and  Other  Program 
Distributional  Services" 

FCC  Rules  may  be  purchased  from  the 
Government  Printing  Office,  Washington,  DC 
20402.  You  may  telephone  the  GPO  Order 
desk  at  (202)  783-3238  for  current  prices. 

D.  An  original  and  one  complete  copy  of 
the  303-S  renewal  application,  including  all 
exhibits,  must  be  prepared  for  each  station 
license  to  be  renewed,  except  that  an  original 
and  one  complete  copy,  including  all 
exhibits,  can  be  filed  for  the  joint  renewal  of 
licenses  for  a  translator  and  the  translator's 
commonly  owned  primary  station.  The 
application  with  all  required  exhibits  should 
be  filed  with  the  Federal  Communications 
Commission  in  the  manner  and  at  the 
location  specified  in  47  CFR  0.401. 

E.  Replies  to  questions  in  this  form  and  the 
applicant's  statements  constitute 
representations  on  which  the  FCC  will  rely 
in  considering  the  application.  Thus,  time 
and  care  should  be  devoted  to  all  replies, 
which  should  reflect  accurately  the 
applicant's  responsible  consideration  of  the 
questions  asked.  Include  all  information 
called  for  by  this  application.  If  any  portions 
of  the  application  are  not  applicable,  so  state. 
Defective  or  incomplete  applications  will  be 
returned  without  consideration.  Furthermore, 
inadvertently  accepted  applications  are 
subject  to  dismissal. 


F.  In  accordance  with  47  CFR  1.65,  the 
applicant  has  a  coatinuiDg  obligotion  to 
advise  the  Commiwicia,  through 
amendments,  of  any  substantial  and 
significaiit  change*  ic  ^  infarmation 
furnished. 

SectioB  1—Fee  Information 

By  law,  theCanrnusstDn  is  required  to 
collect  charges  fior  certain  of  the  regulatorv- 
service*  it  provides  to  the  public.  Generally, 
applicants  sesking  to  renew  the  license  for  a 
cornmercial  AM.  FM,  TV.  FM  translator,  TV 
translator  or  Low  Powtsr  T\'  station  are 
required  to  pay  and  Bubmil  a  fee  with  the 
filing  of  FCC  Form  30S-S.  Howevm, 
governmental  entitiBE,  which  inchide  any 
posneseiou.  stBte,  city,  county,  town,  village, 
municipal  eiganization  or  similar  politica! 
organization  or  subpart  thereof  controlled  by 
publicly  elected  and/or  duly  appointed 
public  officials  exarQBiiig  so^'erei^  direction 
and  control  overtheir  respective 
communities  or  piegrams,  are  exempt  from 
the  paynent  of  ^h  fee.  Also  exempted  from 
this  fee  .ate  licMteees  of  nonoommerci&l 
educational  ndio  or  television  broadcast 
stations.  (This  includes  licensees  at 
noncommercial  cducxtiaaal  FM  and  full 
service  TV  broadcaM  stations  seeking 
renewal  of  the  licenses  fat  their  trsnslator  or 
low  power  TV  stations  provided  those 
stations  cqwrate  on  a  noncommercial 
educational  basis.  Low  l>ower  TV  or  T\' 
tranriatorstationB^ut  tebroadcast  the 
programming  of  a  primary  noncommercial 
educational  station,  but  are  not  co-owned  by 
the  licensee  of  such  a  station,  .are  requited  1o 
file  foes.  In  addition,  noncommercial  FM 
translators  operating  on  a  non-reserved 
channel  (CH  221-30(^,  and  that  are  not  co- 
owned  by  the  Ucensee  of  the  primary' 
noncommercial  aducationai  station,  are  also 
required  to  file  fees.)  Renewal  applicants  that 
earlier  obtained  either  a  fee  refund  bei-.auBe 
of  an  NUA  facilities  grant  for  the  stations  or 
a  fee  wahnr  becauas  of  (lemoDstr&ted 
cxnnpHaaoe  wtth  the  eligibility  and  service 
requirements  of  47  CFR  73.503  or  73.621.  and 
that  continue  to  operate  those  stations  on  a 
noncommercial  besis.  are  nmilarly  eiwBipted 
from  this  fee.  See  47  CFR  1.1112.  To  avail 
itself  of  any  fee  exemption,  the  renewal  * 
applicant  must  indicate  its  eligibihty  by 
checking  the  appmpriate  box  in  Question 
2(B).  Section  I  FCC  Bona  303-S  applications 
NOT  iBJWilviiigAepaymentof  afee  can  be 
hand-delivei«d  w  aaiiad  to  the  FOC's 
WasUi^oii.  O.C  offices.  Sae  47  CFR 
0  401(a). 

The  Conuniesion  E  fee  collection  progiani 
utilizes  a  U.S.  Tnmury  lockbox  bank  for 
manmum  efficiency  of  collection  and 
processing.  AIlFGCFonn  303-6 
applicatioDS.  which  i«^|aii«  the  remittance  of 
a  fee.iiMsthe  sufaaiitted  to  the  appropriate 
po«t  ofBoe hoxaMrasB.  See  47  CFR  0.401(b). 
A  listing  of  the  Mquiiad  fee  and  the  address 
to  Which  KX:  Form  303-S  ^ould  be  mailed 
or  otherwise  delivend  is  also  set  fcuth  in  the 
"Mass  Media  Sarvioes  Fee  Filing  Guide" 
which  is  obtsiBad  «itber  by  writing  to  die 
Commission's  Fann  Distribution  Center. 
2803  52nd  Avenue.  Hyattsx'Ule,  Maiyland 
20871.  er. by  calling  Telephone  No.  (202) 
418-FDRM  esM  ieedng  your  request  on  the 


answering  machine  provided  fur  this 
purpose  See  also  47  CFR  1.1104. 

Payment  of  any  reqiiired  fee  must  be  made 
by  i^ieck.  bank  draft  or  money  order  payable 
to  the  Federal  Cammunicatians  Commission, 
denominatsd  in  U.S.  dollars,  and  drawn 
upon  a  ILS.  fmancial  institution.  No 
postdated,  a'terwl  or  third- part^'  checks  wiL 
bfi  accf^ted.  DO  NOT  SEND  Q^SH.  Checks 
dated  six  months  oj  older  will  not  be 
acceptable  for  fiiing. 

Parties  hand-delivering  FCC  Forms  .103-S 
may  receive  dated  receipt  copies  by 
presenting  copies  of  the  applications  to  the 
acceptance  clerks  the  time  of  detiveiy.  For 
mailed-in  applications,  a  "rettan  copy"  of 
the  application  can  be  furnished  provided 
the  applicant  dearly  identifies  the  "retum 
copy"  and  attaches  it  to  a  stamped,  self- 
addressed  envelope.  Only  one  piece  of  paper 
per  application  Mrill  be  stamped  far  receipt 
purposes. 

For  further  tnfurmation  regarding  the 
applicabiltt>'.of  a  fee.  the  amonnt  c^the  fee 
or  the  payuwflt  of  the  fee,  refer  to  the  "Mass 
Media  Scnvioes  Fee  Filing  Guide." 

Section  II—QuestioB-By-Qiestion  Guidelines 

This  section  must  be  completed  and 
submitted  by  all  applicants  regardless  of  ^ 
service  of  the  station  for  which  renewal  is 
being  sought 

Question  1.  The  name  of  the  licensee 
applicant  sfaoidd  he  atated  exactly  as  it 
appears  ODtbe  atattoB's  existing  license.  The 
current  street  address  or  post  office  box  used 
by  tbe  applicant  for  receipt  of  Conamission 
correspondence  should  be  set  iarth.  If  this 
infoimatian  has  been  set  forth  in  Question  1 , 
Section  i,  it  need  not  be  repeated  here. 

Any  change  in  the  Ucensee's  name,  which 
does  net  involve  a  change  in  ov^'nership 
requiring  prior  Commission  approval,  can  be 
conuBonicated  to  the  Commission  by  letter. 
To  report  any  change  in  the  maifing  address 
previously  aaad  by  tiie  licensee  FCC  Fcnn 
5072,  enMM'X^angB  in  tifficial  Mailing 
Address  for  ftoadcast  Station."  should  be 
promptly  transmitted  to  tbe  Commission.  Sae 
47  CFR  15. 

QuestioB  2.  Applicants  fer  AM,  FM  or  TV 
stations  should  identify  whether  it  has  been 
licensed  by  the  CommisBion  as  a  commercial 
or  noBCommeicial  educational  Ucensee.  A 
licensee  that  merely  elects  to  operate  its 
station  on  a  nonconmercial  basis  is  not 
considered  to  be  a  noncommercial 
•Kfacational  licansee.  The  fecility  should  be 
described  by  ite  service,  call  letters,  and 
specific  community  of  license  or  area  as 
listed  on  the  station's  existing  license.  See  47 
CFR  74.1201(a),  74.701(a)  and  74.701(f)  for 
definition  of  an  FM  translator,  TV  translator 
and  km-  power  TV  broadcast  stations 
respectively.  For  AM,  FM  or  TV  stations  the 
location  of  the  fecihty  should  be  described  in 
teims  of  the  ^wcific  city  or  community  to 
wUch  the  BtatioB  is  licensed.  Translator  and 
Low  Power  TV  stations  should  specify  the 
area  tbe  stations  are  licensed  to  serve. 

Question  3.  This  question  must  be 
complfltad  by«  radio  or  telexasion  reuewal 
applicant  seeking  to  continue  its  authority  to 
operate  an  FM  Booster  or  TV  boostw  station 
in  conjunction  with  the  primary  station.  The 
FM  or  rV'boofiter  station  should  i>6  described 


in  terms  of  its  call  letters  and  the  name  of  the 
specific  community  which  it  serves. 

Question  4.  AJieiM,  foreign  gm-emments 
and  corpocatians.  and  corporations  of  which 
less  than  80%  of  the  capital  stock  is  owned 
or  voted  by  U.S.  citiuas  are  prohibited  from 
holding  a  broadcast  statioB  license  Where  a 
corporate  licensee  is  directly  or  LndirectK- 
controlled  by  another  corporation,  of  which 
any  officer  or  more  than  25%  of  the  directors 
are  aliens  or  of  wliicfa  less  than  75%  of  thai 
corporation's  stock  is  owned  or  voted  by  U.S 
citizens,  the  Commissioo  must  consider 
whether  denial  of  renewal  would  serve  tlie 
public  intesesL  Licensees  are  expected  to 
employ  reascnabla.  good  faith  methods  to 
ensure  the  accuracy  and  completeness  of 
their  citizenship  representations. 

Que!!tion  5.  Commission  policies  and 
litigation  reporting  requirements  for 
broadcast,  translator  and  LFTV  station 
applicants  are  directed  to  focu&lng  on 
misconduct  which  violates  the 
Communications  Act  or  a  Commission  rule 
or  policj'  and  on  certain  specified  non-POC 
misconduct.  In  responding  to  Question  6. 
applicants  are  advised  that  the  parameters  of 
the  Commission's  policies  and  requirements 
regarding  character  qualifications  are  fully 
set  forth  in  Character  Qualifications.  102  POC 
2d  1179  (1985),  reconsideration  denied,  1 
FCC  Red  421  (1986),  as  modified,  5  FCC  Red 
3252  (1990)  and  7  FCCRcd«564  (1992). 

For  the  purpose  of  this  question,  the  term 
"parties  to  the  application"  includes  any 
individual  or  entity  whose  ownership  or 
positional  interest  in  the  appKcam  is 
cognizable  under  the  Cammission's  multiple 
ownership  rules.  See  in  this  regard  Report 
and  Order  in  MM  Docket  No.  83-46.  97  POC 
2d  997  (1984).  reconsideration  granted  in 
part,  58  RR  2d  604  (1»85),  further  modified 
on  reconsideration,  «1  KK  2d  739  (1996). 

Question*.  Each  applicant  should  cbeck 
the  appropriate  box  to  indicate  whether  a 
Commission  grant  of  ttie  proposed 
communications  faciHty(ies)  may  or  may  not 
have  a  significant  environtnental  impact  as 
defined  h^'  47  CFR  1.1307.  Briefly, 
Commission  grant  of  an  application  may 
have  a  significant  en^-ironmental  rmpoct  if 
any  of  the  follo»»Tng  are  proposed: 

(a)  A  £acaUt>'  is  to  be  located  in  sensitii'e 
areas  (e.g.,  an  officially  designated 
wilderoesfi  uaa.  a  wildlife  preserve  area,  a 
flood  plain]  or  will  pfa^'sicsily  or  visually 
affect  sites  significant  in  America u  lustory. 

(b)  A  fecility  whose  coustructioo  will 
involve  significant  chanpes  in  surface 
features. 

(c)  The  antenna  tower  and/or  supporting 
structure(s)  will  be  equipped  with  l)dgh 
Lntensit>'  wttitc  ligbts  vid  are  to  be  located 
in  residential  naighboriioods. 

(d)  The  facilities  ar  the  opezatiaQ  of  which 
will  CBUse  exposure  of  workers  or  the  general 
public  to  levels  of  radio  frequenry  radiation 
in  excess  ctf  the  "Radio  Frequency  Protection 
Guides"  recommended  in  ".American 
National  Staodard  Safety  Levels  with  respect 
to  Human  Exposure  to  Radio  Frequency 
Electromagnetic  Fields.  300  kHz  to  lOO 
GHz,"  (ANSJ  C9S.l-:9a2).  b^-  the  Institute  of 
ElactDcal  and  ElectraaioE  Ec^neecs,  inc.  MS 
East  47th  Stneec  New  York.  New  York  1O017. 

Note:  ha  answering  tins  qoBCtioin. 
applicants  for  renewal  of  FM  traaxiator 
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stations  which  transmit  with  an  effective 
radiated  power  of  100  watts  or  less  are 
excluded  from  the  standards  set  forth  in 
subparagraph  (d)  above.  However,  in 
determining  the  appropriate  response  to  this 
question,  such  applicants  must  still  perform 
an  analysis  of  the  subject  facilities  in  the 
context  of  the  matters  set  forth  in 
subparagraphs  (aMc)  above. 

If  you  answered  No,  a  brief  statement 
explaining  the  reasons  why  there  will  not  be 
a  significant  environmental  impact  must  be 
submitted.  With  respect  to  RF  radiation 
exposure,  the  required  statement  must 
include  a  description  of  the  steps  that  have 
been  taken  to  protect  the  general  public, 
station  employees,  and  other  persons 
authorized  access  to  the  tower  from  exposure 
to  RF  radiation  levels  in  excess  of  the 
specified  safety  standards  and  that  these 
steps  comply  with  those  required  by  OST 
Bulletin  No.  65,  October,  1985,  entitled 
"Evaluating  Compliance  with  FCX]-Specified 
Guidelines  for  Human  Exposure  to 
Radiofrequency  Radiation."  The  applicant 
must  take  into  account,  ALL  non-excluded 
transmitters  at  and  around  the  station's 
transmitter  site;  that  is,  contributions  to 
environmental  RF  levels  from  all  nearby 
radio  and  television  stations,  not  just  the 
applicant's  station,  must  be  considered. 

If  you  answered  Yes,  submit  the  required 
Environmental  Assessment  (EA).  The  EA 
includes  for  antenna  towers  and  satellite 
earth  stations: 

(a)  A  description  of  the  facilities,  as  well 
as  supporting  structures  and  appurtenances, 
and  a  description  of  the  site,  as  well  as  the 
sunounding  area  and  uses.  If  high  intensity 
white  lighting  is  proposed  or  utilized  within 
a  residential  area,  the  EA  must  also  address 
the  impact  of  this  lighting  upon  the  residents. 

(b)  A  statement  as  to  the  zoning 
classification  of  the  site,  and 
communications  with,  or  proceedings  before 
and  determination's  (if  any)  made  by,  zoning, 
planning,  environmental  or  other  local,  state 
or  federal  authorities  on  matters  relating  to 
environmental  effect. 

(c)  A  statement  as  to  whether  construction 
of  the  bcilities  has  been  a  source  of 
controversy  on  environmental  grounds  in  the 
local  community. 

(d)  A  discussion  of  environmental  and 
other  considerations  which  led  to  the 
selection  of  the  particular  site  and,  if 
relevant,  the  particular  facility;  the  nature 
and  extent  of  any  unavoidable  adverse 
environmental  effects;  and  any  alternative 
sites  of  facilities  which  have  been  or  might 
reasonably  by  considered. 

The  information  submitted  in  the  EA  shall 
be  factual  (not  argumentative  or  conclusory) 
and  concise  with  sufficient  detail  to  explain 
the  environmental  consequences  and  to 
enable  the  Commission,  after  an  independent 
review  of  the  EA,  to  reach  a  determination 
concerning  the  proposal's  environnjental 
impact,  if  any.  'The  EA  shall  deal  specifically 
with  any  feature  of  the  site  which  has  special 
environmental  significant  (e.g.,  wilderness 
area,  wildlife  preserve,  natural  migratory 
paths  for  birds  and  other  wildlife,  and  sites 
of  historic,  architectural  or  archaeological 
value).  In  the  case  of  historically,  significant 
sites,  it  shall  specify  the  effect  of  the  facilities 


on  any  di  itrict,  site,  building,  structure  or 
object  list  )d  in  the  National  Register  of 
Historic  P  laces,  39  Fed.  Reg.  6402  (February 
19, 1974)Jlt  shall  also  detail  any  substantieJ 
change  in  the  character  of  the  land  utilized 
(e.g.,  deforestation,  water  diversion,  wetland 
fill,  or  otber  extensive  change  of  surface 
features).  In  the  case  of  wilderness  areas, 
wildlife  if^serves,  or  other  like  areas,  the 
statement  shall  discuss  the  effect  of  any 
continuii^  pattern  of  human  intrusion  into 
the  area  (^g-,  necessitated  by  the  operation 
and  maintenance  of  the  facilities). 

The  EAj  shall  also  be  accompanied  with 
evidence  of  site  approval  which  has  been 
obtained  trom  local  or  federal  land  use 
authoritias. 

To  the  ixtent  that  such  information  is 
submittal  in  another  part  of  the  application, 
it  need  n<  t  be  duplicated  in  the  EA,  but 
adequate  :ross-reference  to  such  information 
shall  be  s  ipplied. 

An  EA  leed  not  be  submitted  to  the 
Commiss  on  if  another  agency  of  the  Federal 
Govemmi  int  has  assumed  responsibility:  (a) 
for  deten^ining -whether  their  focilities  in 
question  Kill  have  a  significant  effect  on  the 
quality  oi  the  human  environment  and,  (b)  if 
it  will  aff  ict  the  environment,  for  invoking 
the  envir  inmental  impact  statement  process. 

Section  L  !— Question-By-Question 
Cuidelim  s 

The  se<  tion  must  be  completed  and 
submitted  only  by  applicants  for  AM,  FM,  or 
TV  broad  ;ast  stations. 

Question  1(a).  Licensees  of  nonconomercial 
educational  and  commercial  radio  and 
televisioQ  broadcast  stations  are  required  by 
Commission  regulation  (47  CF.R.  Section 
73.2080)  to  afford  equal  employment 
opportunity  to  all  qualified  persons  and  to 
refrain  fr«m  discriminating  in  employment 
and  relatid  benefits  on  the  basis  of  race, 
color,  religion,  national  origin  or  sex.  In 
conjunction  therewith,  every  station  with 
five  or  m6re  full-time  employees  must  file  an 
employn^nt  report  on  or  before  May  31  of 
each  yeat,  identifying  the  station's  staff  by 
gender,  r^ce.  or  color  and/or  national  origin 
in  each  at  nine  major  job  categories.  See  47 
C.F.R.  Settion  73.3612. 

In  addtion,  all  AM,  FM,  and  TV  stations 
must  file  an  original  and  one  copy  of  an 
Equal  Enjployment  Opportunity  Report  (FCC 
From  39d)  with  their  renewal  application. 
The  EEO  form  is  required  of  all  such 
licensees  even  where  they  do  not  employ  five 
or  more  I  ill-time  employees  or  where  there 
are  less  tkan  5%  minorities  in  the  labor  force 
(however  in  such  cases  you  need  only 
complete  the  first  2  pages  of  the  EEO  form). 

Question  1(b).  Each  noncommercial 
educational  broadcast  station  licensee  is 
required  to  submit  a  current  and  complete 
ownersh  p  report  (FCC  Form  323-E)  with  its 
station's  "enewal  application.  See  47  CF.R. 
Section  J  3.361(d).  In  such  cases,  the  question 
should  b  I  answered  affirmately.  However,  if 
the  Formi  323-E  submitted  with  the  station's 
last  renewal  application  is  "up-to-date"  and 
has  been  amended,  a  new  ownership  report 
need  not  be  filed  with  the  current  renewal 
applicatu>n.  The  applicant  should  then 
answer  t  le  question  negatively  and  supply 
the  filing  date  of  that  report  and  the  call 


letters  of  the  station  for  which  it  was 
submitted.  An  "up-to-date"  Form  323-E 
ownership  report  is  one  that  is  current  for 
each  question  on  that  report. 

A  commercial  broadcast  station  licensee  is 
required  to  submit  a  current  and  complete 
ownership  report  (FCC  Form  323)  once  each 
year  on  the  anniversary  of  the  date  that  its 
license  renewal  application  is  required  to  be 
filed.  See  47  CF.R.  Section  73.3615(a). 
Licensees  of  multiple  commercial  broadcast 
stations  with  different  renewal  anniversary 
filing  dates  may  elect  a  single  date  to  submit 
information,  but  the  ownership  reports  may 
not  be  submitted  more  than  one  year  apart. 
If  no  charges  have  occurred,  the  licensee  may 
submit  a  written  certification  to  that  fact, 
instead  of  filing  a  new  Form  323  each  year. 
In  addition,  where  the  licensee  is  a 
partnership  composed  entirely  of  natural 
persons,  the  aimual  reporting  requirements 
does  not  apply.  Similarly,  sole 
proprietorships  are  exempt  from  the 
requirement  to  file  annually. 

All  commercial  broadcast  station  licensee 
that  are  not  exempt  fit>m  the  annual  reporting 
program  are  required  to  file  Form  323 
SEPARATELY  from  their  renewal 
applications.  The  annual  ownership  report 
(Form  323  or  written  certification), 
accompanied  by  its  requisite  fee  payment  for 
each  station  covered  by  that  report,  should  be 
sent  to  the  U.S.  Treasury  lockbox  bank  at  the 
appropriate  address  and  in  the  manner 
specified  in  the  "Mass  Media  Services  Fee 
Filing  Guide."  Additional  information 
regarding  the  submission  of  this  report  us  set 
fort  in  the  Commission's  Public  Notice  of 
June  6, 1990.  entitled  "Broadcast  Annual 
Ownership  Report." 

Question  2.  A  licensee  must  maintain 
certain  documents  pertaining  to  its  station  in 
a  file  which  is  usuaily  kept  at  the  station's 
main  studio  or  other  accessible  place  in  the 
community  of  licensee.  The  file  must  be 
available  for  inspection  by  anyone  during 
regular  business  hours.  The  documents  to  be 
maintained  generally  include  applications  for 
a  construction  permit  and  for  licensee 
renewal,  assignment  or  transfier  of  control; 
ownership  and  employment  reports;  and 
quarterly  lists  of  the  community  issues  most 
significantly  addressed  by  the  station's 
programming  during  the  preceding  three 
months.  In  addition,  conmiercial  television 
licensees  only  are  required  to  maintain  a 
make  available  to  the  public  certain  records 
regarding  children's  programming  and  the 
amount  of  commercial  matter  aired  during 
the  station's  broadcast  of  children's 
programming.  A  complete  listing  of  the 
required  documents  and  their  mandatory 
retention  periods  is  set  forth  in  47  CFJl. 
Section  734.3526  and  73.3527. 

Question  3.  This  question  should  be 
completed  only  by  a  commercial  radio  or 
television  renewal  applicant.  Licensees  for 
these  stations  should  not  that  anytime  it 
finds  it  necessary  to  cease  broadcasting  it 
must  notify  the  Commission's  Washington, 
D.C.  office,  by  letter,  not  later  than  the  120th 
day  of  discontinued  operation.  Further,  if  a 
licensee  finds  it  necessary  to  cease 
broadcasting  in  excess  of  30  days,  it  must,  no 
later  than  the  30th  day  of  the  station  being 
silent,  submita  letter  request  (no  filing  fee  is 
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required)  to  the  Commission's  Washington, 
D.C  office  for  temporary  authority  to  remain 
silent.  The  request  must  include  Uie  date  the 
station  ceased  broadcasting;  a  detailed 
explanation  of  the  reason  why  it  was 
necessary  to  take  the  station  off  the  air, 
efforts  being  made  to  restore  service;  and  the 
date  by  which  resumption  of  operation  is 
anticipated.  The  request  must  also  include  a 
certification  relating  to  Section  5301  of  the 
Anti-Drug  Abuse  Act  of  1988  (See,  as  an 
example.  Section  V,  Certification  (1),  of  the 
Form).  Extensions  of  temporary  authority  to 
remain  silent  and  must  be  timely  requested 
if  station  operations  do  not  resiune  within 
the  time  given.  Licensees  must  notify  the 
Commission's  Washington,  D.C.  office,  by 
letter,  once  operations  have  resumed,  giving 
the  date  that  operations  resumed.  See  47 
CF.R.  Sections  73.1740  and  73.1750. 

Question  4.  This  question  should  be 
completed  by  commercial  TV  applicants 
only.  ProgranMning  directed  to  the 
educational  and  information  needs  of 
children  is  an  identifiable  unit  of  program 
material  that  is  not  a  comical  or  promotional 
announcement,  that  is  originally  produced 
and  broadcast  for  an  audience  of  children  16 
years  of  age  and  under,  and  that  furthers,  the 
positive  development  of  the  child  in  any 
respect,  including,  but  not  limited  to,  the 
child's  cognitive/intellectual  or  emotional/ 
social  needs. 

Questions  4(b)  and  (c).  Conmiercial 
television  licensees  must  limit  the  amount  of 
commercial  matter  in  "children's 
programming",  which  is  defined  for  this 
purpose  as  programming  originally  produced 
and  broadcast  primarily  for  an  audience  of 
children  12  years  of  age  and  under.  The 
children's  programming  commercial 
limitations  are  not  more  than  12  minutes  of 
commercial  mater  per  hour  on  weekdays  and 
no  more  than  10.5  minutes  of  commercials 
on  weekends.  The  commercial  limits  also 
apply  pro  rata  to  children's  programs  which 
are  5  minutes  or  more  and  which  are  not  part 
of  a  longer  block  of  children's  programming. 
There  are  no  restrictions  on  how  commercial 
within  the  limits  are  configured  within  an 
hour's  block  of  children's  programming.  I.e., 
it  is  not  necessary  to  prorate  the  commercial 
limits  for  separate  children's  programs 
within  the  hour. 

Section  IV—Question-by-Question 
Guidelines 

This  section  must  be  completed  and 
submitted  only  by  applicants  for  FM  or  TV 
translator  or  LPTV  broadcast  station. 

Question  1.  An  FM  or  TV  translator  or 
LPTV  station  is  expected  to  provide 
continuous  service  except  where  cases 
beyond  its  control  warrant  interruption. 
Where  causes  beyond  the  control  of  the 
licensee  make  it  impossible  to  continue 
operation,  the  station  may  discontinue 
operation  for  a  period  of  30  days  without 
further  authority  from  the  FCC  However, 
notification  if  the  discontinuance  must  be 
sent  to  the  FCC  in  Washington,  D.C  no  later 
than  10  days  after  the  discontinued 
operation.  (See  Section  ID,  Question  3  of 
these  Instructions  for  procedures  for 
requesting  temporary  authority  to  remain 
silent  if  the  licensee  finds  it  necessary  to 


cease  training  for  more  than  30  days.)  Failure 
to  operate  for  a  period  of  30  days  of  more, 
except  for  causes  beyond  the  control  of  the 
licensee,  shall  be  deemed  evidence  of 
discontinuation  of  operation  and  the  license 
of  the  translator  or  LPTV  station  may  be 
canceled  at  the  discretion  of  the  FCC  See  47 
CF.R.  Sections  74.763  and  74.1263. 

Questions  2  and  3.  Section  325(a)  of  the 
Communications  Act  of  1934,  as  amended, 
prohibits  the  rebroadcast  of  the  programs  of 
a  broadcast  station  without  the  express 
authority  of  the  originating  station.  Where 
the  renewal  applicant  is  not  the  licensee  of 
the  originating  station,  written  authority 
must  be  obtained  prior  to  any  rebroadcasting. 
Also,  where  the  licensee  has  changed  the 
station  being  rebroadcast,  written  notification 
must  be  made  to  the  Commission  in 
accordance  with  47  CF.R.  Section  74.784  or 
74.1251. 

Question  4.  This  question  should  be 
answered  by  licensees  of  Low  Power  TV 
broadcast  stations  only.  Licensees  of  Low 
Power  TV  broadcast  stations  are  required  by 
47  CF.R.  Section  73.2080  to  afford  equal 
employment  opportunity  to  all  qualified 
persons  and  to  refrain  from  discriminating  in 
employment  and  related  benefits  on  the  fawisis 
of  race,  color,  religion,  national  origin  or  sex. 
In  conjunction  with  these  provisions,  every 
station  with  five  or  or  more  full-time 
employees  must  file  an  employment  report 
or.  or  before  May  31  of  each  year,  identifying 
the  station's  staff  by  gender,  race,  color,  and/ 
or  national  origin  in  each  of  nine  major  job 
categories.  See  47  CF.R.  Section  73.3612. 

In  addition,  LPTV  stations  must  file  an 
original  and  one  copy  of  an  Equal 
EmD}oyment  Opportunity  Report  (FCC  Form 
3967  with  their  renewal  application.  This 
EEO  form  is  required  of  all  such  licensees 
even  where  they  do  not  employ  five  or  more 
full-time  employees  or  where  (hen  are  less 
than  5%  minorities  in  the  labor  force 
(however,  in  such  cases  you  need  only 
complete  the  first  2  pages  of  the  EEO  form). 

Question  5(a).  The  provisions  of  47  CF.R. 
Section  74.1232(d]  provide  that  an 
authorization  for  an  FM  translator  station 
whose  coverage  contour  extends  beyond  the 
protected  contour  of  the  commercial  primary 
station  (i.e.,  other  area  FM  translator)  will  not 
be  granted  to  the  licensee  of  a  commercial 
FM  radio  broadcast  station,  or  to  any  peraon 
or  entity  having  any  interest  or  connection 
with  a  primary  FM  station.  For  the  purposes 
of  this  rule,  interested  and  connected  parties 
extend  to  group  owners,  corporate  parents, 
shareholders,  officera,  directora,  employees, 
general  and  limited  partners,  family  members 
and  business  associates. 

Question  5(b).  The  provisions  of  47  C.F.R. 
Section  74.1232(e)  provide  that  an 
authorization  for  an  FM  translator  station 
whose  coverage  contour  extends  beyond  the 
protected  comour  of  the  commercial  primary 
station  (i.e.,  other  area  FM  translator)  shall 
not  receive  any  support,  before,  during  or 
af^er  construction,  either  directly  or 
indirectly,  bom  the  commercial  primary  FM 
radio  broadcast  station,  or  from  any  person 
or  entity  having  any  interest  or  connection 
with  the  primary  FM  station.  For  the 
purposes  of  this  rule,  interested  and 
connected  parties  extend  to  group  owners. 


corporate  parents,  shareholders,  officers, 
directora,  employees,  general  and  limited 
parinera,  family  members  and  business 
associates. 

Section  V—Question-by-Question  Guidelines 

This  section  must  be  completed  and 
submitted  by  all  applicants  regardless  of  the 
service  of  the  station  for  which  renewal  is 
being  sought. 

The  first  three  questions  of  this  Section  are 
intended  to  assure  that  the  applicant  has 
attached  and  included  with  its  application  all 
Sections  of  this  form  that  pertain  to  the 
particular  station  for  which  a  license  renewal 
is  sought 

Certification.  As  indicated  above, 
responses  to  the  questions  set  forth  in  FCC 
Form  303-S  constitute  representations  upon 
which  the  Commission  relies  in  considering 
whether  renewal  of  the  subject  license  would 
be  in  the  public  interest  Upon  completion  of 
the  application  form  and  the  attached 
exhibits,  the  certification  must  be  dated  and 
signed. 

The  original  copy  of  FCC  Form  303-S  must 
be  personally  signed  by  the  applicant,  if  the 
applicant  is  an  individual:  by  one  of  the 
partnen,  if  the  applicant  is  a  partnership:  by 
an  officer,  if  the  applicant  is  a  corporation; 
by  a  member  who  is  an  officer,  if  tlie 
applicant  is  an  unincorporated  association; 
by  such  duly  elected  or  appointed  officials  as 
may  be  competent  to  do  so  under  the  laws 
of  the  applicable  jurisdiction,  if  the  applicant 
is  an  eligible  government  entity:  or  by  the 
applicant's  attorney  in  case  of  the  applicant's 
physical  disability  or  absence  from  the 
United  States.  The  attorney  shall,  in  the 
event  he/she  signs  for  the  applicant, 
separately  set  forth  the  reason  why  the 
application  is  not  signed  by  the  applicant. 
See  47  CF.R.  Section  73.3513.  Original 
copies  of  applications  bearing  signatiues  of 
unauthorized  persons  or  photo  or  other 
reproduced  copies  of  signatures  are  not 
acceptable. 

FCC  Notice  to  Individuals  Required  by  the 
Privacy  Act  and  die  Paperworic  Reductioa 
Act 

The  solicitation  of  personal  information 
requested  in  this  application  is  authorized  l>y 
the  Communications  Act  of  1934,  as 
amended.  The  Commission  will  use  the 
information  provided  in  the  application  to 
determine  if  the  benefit  requested  is 
consistent  with  the  public  interest.  In 
reaching  that  determination,  or  for  law 
enforcement  purposes,  it  may  become 
necessary  to  refer  personal  information 
contained  in  this  form  to  another  government 
agency.  In  addition,  all  information  provided 
in  this  form  will  be  available  for  public 
inspection.  If  information  requested  on  the 
form  is  not  provided,  the  application  may  be 
retiimed  without  action  having  been  taken 
upon  it  or  its  processing  may  be  delayed 
while  a  request  is  made  to  provide  the 
missing  information.  Your  response  is 
required  to  obtain  the  requested 
authorization. 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  vary  from  1 
hour  to  4  hours  and  30  minutes  per  response, 
with  an  average  of  1  hour  and  2  minutes  per 
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response,  including  the  lime  Sar  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection 
of  information.  Send  comments  regarding 
this  burden  estimate  or  any  atber  aspect  of 
this  collection  of  information,  including 
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suggestio;  is  for  reducing,  the  burden  to  tbe 
Federal  C^munications  Commission, 
Records  Management  DivisioD,  Washington, 
DC  20554i  and  to  the  Office  of  Man^ement 
and  Budget,  Office  of  iniormatton  and 
Regulatoit  Affairs,  Paperwork  Reduction 
Project  (a  160-01  lOj,  Washiaglon.  DC  20503. 


The  foregoing  notice  is  required  by  the 
Privacy  Act  of  1974,  F.L.  93-579,  December 
31, 1974,  5  U.S.C.  552a(e)l3j,  and  the 
Paperwcwk  Reduction  Act  of  1980,  P.L.  96- 
511,  December  11, 1980, 44  ll£.C  3507. 
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WariuncDH^  O.  C  205S4 


MWKOIIO 

C^^Ki  n/a/n 


FCC303-S 

APPLICATION  FOR 

RENEWAL  OF  LICENSE 

FOR  AM,  FM.  TV, 

TRANSLATOI^  Ol^ 

LPTV  STATION 


KM 

FCC 

USE 

ONLY 


rot  COMMISSKM  USE  ONLY 
HUNO. 


AM,  FM  and  TV  APf  LICANTS  MUST  COMPLETE  AND  SUBMIT  SECTIONS  I,  II,  III  AND  V  ONir. 

FM  TRANSLATOR,  TV  TRANSLATOR  and  LfTV  APTUCANTS  MUST  COMPLEH  AND  SUBMIT  SECTIONS  1, 11.  IV  AND  V  ONLY. 

IF  APPLICATION  IS  FOR  RENEWAL  OF  UCENSES  FOR  BOTH  A  PRIMARY  STATION  and  A  COOWNED  TRANSUTOR  WHICH 
REBROADCASTS  THE  PRIMARY  STATION'S  SIGNAL,  APPUCANT  MUST  COMPLETE  AND  SUBMIT  SECTIONS  I,  II,  III,  IV  AND  V. 

SECTION  i  (FEE  INFORMATION)  -  TO  BE  COMPLETED  BY  ALL  APPLICANTS     

1.  PAYOR  NAME  Oait  First,  Middk  Initio 


MAILING  ADDRESS  (Une  1)  (Maximum  35  dimctm) 


MAIUNC  ADDRESS  (Line  2}  (Maximum  3S  diwactos) 


CITY 


TELEPHONE  NUMBER  Cmdudc  vea  cod^ 


STATE  OR  COUNTRY  (if 


CAU  LETTERS 


2.  A.  b  a  fet  fobmitted  widi  |M(  appHcatioii? 
B.  If  No,  indicate  rcaNm  for  fee  CBcmplien  (Me  47  CFX  S«^ion  1.1112): 
LJ     Covcrwncntal  Entity  Q     Noncwnmercial  aducalional  lic«jee 

ClfYts,  provide  the  following  infontiatiew: 


ZIP  CODE 


OTHBt  FCC  IDENTIFIER  (IF  APPLICABLE) 


D  T«  D 


No 


Q     OdwCPteMeevlaiN): 


^!J!^?r^^**»'*7**i*^*^*^^ '**••••**** '*""»*«'*1*«'*-  f«  Type  Cod.  iM»  be  lewd  taB»-M«iM«fiaS«vic«F« 
W»2C-«le.-  Column  «)  tab  the  6«»  ta  C-umn  ID  the  ««ll  d*un«l  from -uhiplrin,  the -ta.  of 

the  Fee  Type  Code  in  Column  (A)  brttwMMbarNrted  in  CdMM(BI 


(B). 


(1) 


(A) 


FS  TYPE  CODE 


J!L 


FEEMULTIPU 
Ofi 


ja. 


FEE  DUE  FOR  FS  TYPE 
CODE  IN  COLUMN  (A) 


FOR  FCC  USE  ONLY 


To  be  uNd  only  when  ywt  arc  roqucrtins  concumni  actieM  which  rcMih  in  a 


to  tat  mere  dian  one  Fae  Type  Code. 


(2) 


w 

T 

JQ. 


FOR  FCC  USE  ONLY 


ADD  AU  AMOUNTS  SHOWN  IN  COLliMN  C,  UNB  (1) 

AND  (2),  AND  ENTa  THE  TOTAL  HERE. 

THIS  AMOUNT  SHOULD  EQUAL  YOUR  ENaOSEO 

REMITTANa. 


TOTAL  AMOUNT 
REMITTB)  WITH  THIS 

APfiiraTinM 


FOR  FCC  USE  ONLY 
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SECTION  II  •  TO  BE  COMPLETED  BY  ALL 


\PPLICANTS 


5. 


b. 


3.     Attadt  as  an  Exhibit  an  identification  of  any 
renewal  of  license  is  also  requested. 


Is  ttte  applicant  in  compliance  with  the  pro%isions 
Act  of  1934,  a», amended,  relating  to  interest] 


If  No,  attach  as  an  Exhibit  an  explanation. 


been  niade( 


Since  the  filing  of  the  applicant's  last  renewa 

subject  (tation<s),  has  an  adverse  fimiing  be 

or  administrative  body  with  respect  to  the  af^licant 

or  criminal  proceeding,  brought  under  the 

any  felony;  mass  raeoa  related  antitrust  or 

another  governmental  unit;  or  discrimination' 


if  the  ansMer  is  Yes,  attach  as  an  Exhibit 
matters  involved,  including  an  identificatMin 
proceeding  (by  dates  and  file  number^,  and 


I.  NAMf  OF  LICENSEE  OF  AM,  fMOl  TV  STATION 

•MMF  OF  UCENSEE  OF  FM  OR  TV  TRANSLATOR  OR  lOWrOWERTV 
STATION 

MAIUNCAODKESS 

CITY 

STAH 

ZIPCOOE 

2.     This  application  is  for   (a)  U    Commercij 

D    AM 

1 — 1    Noncommercial 

n    FM                    U    TV 

Call  Letters 

City 

State 

(b)  □  FMTranslat 

'    □  TVTranslalor    Q  Low  Power  TV 

Call  Letters 

Area  Uccnfcd  to  Serve                                                                            | 

City 

State 

■ 

Call  Letters 

■i 

Area  LkenMd  to  Serve                                                                           1 

City 

State 

FM  booster  or  TV  booster  station  for  %vhich 


of  Section  310  of  the  Communications 
of  aliens  and  foreign  governments? 


apfrfication  or  any  other  application  for  the 

or  final  action  been  taken  by  any  court 

or  parties  to  the  application  in  a  civil 

prbvisions  of  any  law  reiatiitf  to  the  following: 

mfair  oompetitidiv  fraudulent  statements  to 


full  disclosure  concerning  the  perM>n$  and 
of  the  court  or  administrative  tiedy  and  the 
tt*e  disposition  of  the  litigation.   Where  the 


reqtufitt  information  has  been  earlier  disckn^  in  connection  with  another  appficat:on  or 
as  required  by  47  U.S.C.  Section  1.63(c),  the  applicant  need  only  provide;     G)  an 

eference  to  tfie  file  ntmtber  in  the  case  of  an 


identification  of  that  previous  siibmission  by 

application,  the  call  letters  of  the  station  re^rding  which  the  application  or  Section  1.65 

iiiimiiMiiiufi  was  mcQ, 

reported  matter. 


v^     the  tiate  of  nln  |;  and  fit)  Ihc  disposition  of  the  pievioiisty 


Would  a  Commission  grant  of  this  appiicatioi 
that  it  may  have  a  significant  environmental 
general  piiblic  to  levels  of  RF  radiation  etc 
issued  by  the  American  National  Stai:dirds 


come  within  47  C.F.R.  Section  1.1307,  such 
nrpact,  ifKiuding  eiposuie  of  wot  Iters  or  the 
ing  identified  health  and  safety  guidelines 
tute? 


(ed 


Iriit 


NOTL-  Licensees  of  FM  translator  stations 
<EffP)  of  toe  watts  or  less  are  not  suited 
Section  1.130y(b). 


t  ansmitting  with  an  effective  radiated  power 
the  RF  radiation  requirments  of  47  C.F.R. 


If  Yes,  attach  as  an  Exhibit  an  EnvifonmentaflAssessment,  as  required  by  47  CJFJL  Sectioo 
1.1311.  ^ 


If  No,  explain  briefly  why  not. 
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ExtubilNo. 


Dve.       D 


ExhibHNo. 


No 


□  v«     □«. 


ExhaiitNo. 


Dve.  n 


CSfMHi  WO- 
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SECTION  III.'  TO  BE  COMPLETED  BY  COMMERCIAL  AND  NONCOMMERCIAL  AM,  FM  and  TV 
APPLICANTS  ONIY  /         no  ,y 

1.  Have  the  following  reports  been  filed  with  the  Commission: 

47  Cf!r.^sS£J?3  J^m^~*^  Employment  Reports  (KG  Form  39«),  as  required  by        Q  v..      Q  •«• 
If  No,  attach  as  an  Exhibit  an  explanation. 


^Sf  tJjSIS?  '  ^^***"*»^  *«P«»rt  (FCC  Form  323  or  323-E),  as  required  by  47  CF.R. 

If  No,  give  the  following  information: 

Date  last  ownership  report  was  filed:  

Call  lettters  of  station  for  which  it  was  filed: 


2.  Has  tfieappNcant  placed  in  its  public  inspection  file  at  the  appropriate  times  the 
documentation  required  by  47  CF.R.  Section  73.3726  and  73.3527? 

If  No,  attach  as  an  Exhibit  a  complete  statement  of  explanation. 

3.  FOR  CONtMERClAL  AM,  FM  AND  TV  APPLICANTS  ONLY: 
Is  the  station  currently  on  the  air? 

If  No,  attach  as  an  Exhibit  a  sUtement  of  explanation,  including  the  steps  the  ^ipficant 
intends  to  take  to  restore  service  to  the  public. 

4.  FOR  COMMERCIAL  TV  APPLICANTS  ONLY: 

(a)  Attach  as  an  ExhibH  a  summary  of  the  applicant's  programmmg  response,  nonbroadcast 
efforts  and  support  for  other  stations'  programming  directed  to  the  educational  and 
mformational  needs  of  children  16  years  old  and  under,  and  reflecting  the  most  sigmficanf 

?!2£!^^II5^vJSL«^*»  "««*  ^•ch  ^  ••««»«•  has  ««*  as  tfcscribed  in  47  C.F.R. 
Section  73.3526(aX8)(ii^ 

(b)  For  the  perkKl  of  titne  coi««d  by  this  report,  has  the  applicant  c^^ 

on  commercial  matter  as  set  forth  m  47  CF.R.  Section  73.670?  (The  rimits  arc  no  more 
than  12  minutes  of  commercial  matter  per  hour  on  weekdays,  and  no  more  than  10.5 
minutes  of  commerciai  matter  per  hour  during  children's  progiawmiiig  m  weekends.  The 
limits  also  apply  pro  rata  to  children's  programs  which  are  5  minutes  or  more  and  which 
are  not  part  of  a  longer  block  of  children's  programming.) 

(O  IfNo^submitasanExMUtalistofeachsegpnenlafprflvawiMKSmtmilesoriiioreia 
duration  designed  for  children  12  years  oU  and  under  and  broadcast  during  the  license 
penod  which  contauwdcommerciat  matter  in  excess  of  the  Kmits.  For  each  programniing 
segment  so  listed,  intficale  the  length  of  the  segment  the  ameonC  of  comn^cSd  mM? 
contained  therein,  and  an  envfanatien  of  why  the  limtts  \ 
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nv«  D 


Dv-  n 


EidHbilNo. 


□  ^  n 


No 


cflMMI  M9u 


EiliMlN*. 


Dv-  n^ 
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SECTION  IV :  TO  BE  COMPLETED  BY  FMl 
APPLICANTS  ONLY 


1     h  the  applicant's  station  currently  operating  ar  d  rcbroadcasting  the  signal  of  an  FM,  TV  or  LJ  Yo     LJ  No 

LPTV  station? 

If  Yes,  identify  the  station  being  rebroadcast: 


XdUin 


numifft  Tin 


riivMtitf— f/Ai 


If  No,  attach  as  an  Exhibit  a  statement  of  explanation,  including  the  steps  the  applicant 
intends  to  take  to  resume  operations.   - 

2.  Is  the  station  being  rebroadcast  licensed  to  citl^r  the  applicant  or  a  commonly  controlled 
entity? 

If  No,  has  the  required  retransmission  consent  lieen  obtained? 
If  No,  attach  as  an  Exhibit  an  explanation. 


3.  b  the  station  being  rebroadcast  the  same  statioi 


If  No,  attach  as  an  Exhibit  an  explanation,  ii 
previously  rebroadcast. 


4.  FOR  LOW  POWER  TV  APPLICANTS  ONLY: 


TRANSLATOR,  TV  TRANSLATOR  and  LPTV 


as  previously  notified? 
including  an  identification  of  the  station  that  was 


Reports  (FCC  Form  3954)  been  filed  with 
73.3612? 


Has  the  Broadcast  Statioe  Annual  Employmen 
the  Commission  as  required  by  47  CF.R.  Sccti^ 

If  No,  attach  as  an  Exhibit  an  explanation. 
5.  FOR  FM  TRANSUTOR  APPLICANTS  ONLY: 


(a)  is  the  applicant  in  compliance  with  47  C  '.R.  Section  74.1232(d)  «vhich  prohibits  the 
common  ownership  of  a  commercial  primary  station  and  an  FM  translator  station  «vhose 
coverage  contour  extends  beyond  the  protecte  I  contour  of  the  commercial  primary  station 
being  rebroadcast?  This  restriction  also  applie  i  to  any  person  or  entity  having  any  interest 
in,  or  any  connection  «vith,  the  primary  FM  station. 

if  No,  attach  as  an  ExMbitan  explanation. 

(b)  Is  die  applicant  in  compliance  with  47  CFJl  Section  74.1232(e)  which  prohibits  an  FM 
translator  station  whose  coverage  contour  ex  ends  beyond  the  protected  contour  of  the 
commercial  primary  station  being  rebroadcast  from  receiving  any  support  (except  for 
specified  technical  assistance),  before,  during  or  after  construction,  directly  or  indirectly, 
from  the  primary  station  or  any  person  or  ent  ty  having  any  interest  in,  or  any  connection 
with,  the  primary  station? 


If  No,  attach  as  an  Exhibit  an  cxpUnation. 


30 


EriMMNo. 


EihMtNo. 


□  y-     Dn. 


ExMbUNo. 


Dv-   Dno 


dhatilNa. 


n  v«  D'^^ 


bMMN«. 


Dv-   D'^ 


Exhibit  No. 


63062  Federal  Register  >  Vol.  59.  No.  234  / 


Wednesday,  December  7,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  234  /  Wednesday.  December  7.  1994  /  Rules  and  Regulations  63061 


SECTION  V:  TO  BE  COMPLETED  BY  ALL  APPLICANTS 


FOR  AM,  FM  OR  TV  APPLICANTS  ONLY:  Applicant  has  attached  Sectiem  I.  If,  Nl,  and  V. 

FOR  FM  TRANSLATOR,  TV  TRANSLATOR  OR  LPTV  APPLICANTS  ONLY:  Applicant  has 
attached  Sectkms  I.  II,  IV  and  V. 


D^  D 


FOR  COOWNEO  TRANSLATOR  AND  PRI\tARY  STATION  APPLICANTS  ONLY:  Applicant 
attached  Sections  I.  II,  Ul,  IV  and  V. 


n^  n»* 


The  APPLICANT  bcMby 
iegiilatary  power  ef  Ihe 
aHthoriialian  in 


imf  diim  to  the  iK«  al  mr  Mffiarfw  WeMKy  «r  of  the  dectromagntic 
SMn  becMM  o<  the  pmioiM  w*  •!  Mm  sani^  whcliicr  by  liccm*  or  < 
widi  Mi  application.  (See  Section  304  of  the  CoaMMiakaliom  Act  of  1934, « 


The  APPLICANT  iHmowdnlgf  t  that  all  the  statements  made  in  this  applicatiwi  anrf  attached  exhibits  »e  cwBiJfeieif 
represenUtwm  and  that  all  Ibe  ediStits  are  a  material  part  hereof  and  are  tocarponled  herein  »  fct  o«t  in  hiH  in 


CERTIFICATION 


1.  ty  clicking  Yes,  the  appUcaM  certifies,  that,  in  the  case 
^J*  "?li^*^  **l*.*f^  "*  ***"*  bmt^  that  iodudei  FCC  benc^purwant  to 
^•*=*^,'??1  ?*  ?*  Airti-Drug  Abuse  Act  of  1988.  21 KSSJC  Section  862.  er.  inlhe  case  of 
a  nop^ndividual  applicaat  Ce.g.,  corporation,  partnership  or  other  unincorpor^ed 
?^2^2^'^"/*  ^^  *»  **  application  is  sobfect  to  a  denial  o#  federal  benefite  that 
mdttdes  K.C  benefits  pursuant  to  that  section.  For  (he  dtfiiiitioH  of  a  "barty*  for  these 
purposes,  see  47  CF.R.  Section  1 .2002(b). 


Dv-  D 


No 


I  certify  that  the  statements  m  this  application 
eefief,  and  are  made  in  good  faith. 


cemphlt,  and  correct  to  the  t>est  of  my  l(no%vledge  and 


Name 


ride 


rSit  T^T/A^?Si!SfK15.^5^S»^l"*^i?'^  ^^  PUNISHABLE  BY  FINE  ANOKM  IMPRISONMENT  fUi. 
^"*^,.VI^^^^^^,^^^^J!1°^°*  REVOCATION  OF  ANY  STATION  LICENSE  OR  CONSTRUCTION  PERMIT 
(U5.  CODE,  TITLE  47,  SECTION  312(aH1)),  AND/OR  FORERTURE  (U3.  CODE,  TITLE  47,  SECTION  503)) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Admlnlatration 

50  CFR  Part  216 

(Dochat  No.  941107-4307;  LD.  040494E] 

TaMng  and  Importing  Of  Marine 
Mammala;  Yallowfln  Tuna  Importa 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTKMi:  Final  rule. 

SUMMARY:  NMFS  is  amending  the 
regulations  govraning  "intennediary 
nation"  embargoes  under  the  Marine 
Mammal  Protection  Act  (MMPA)  by 
removing  the  regulatory  definition  of 
"intennediary  nation,"  which  was 
inconsistent  with  a  new  statutory 
definition  and  by  incorporating  the 
language  of  the  statutory  definition  into 
the  applicable  regulatory  text  This 
amendment  is  necessary  to  bring  the 
regulations  into  conformance  with  a 
recent  amendment  to  the  MMPA. 

EFFECTIVE  DATE:  December  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wanda  L.  Cain,  Office  of  Protected 
Resoiuces  (F/PR2).  NMFS,  301-713- 
2055. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  MMPA  requires  the  Secretary  to 
prohibit  the  importation  into  the  United 
States  of  any  fish  harvested  with 
commercial  fishing  technology  that 
results  in  the  incidental  kill  of  ocean 
mammals  in  excess  of  U.S.  standards.  In 
the  case  of  yellowfin  tima  harvested 
with  purse  seine  nets  in  the  eastern 
tropical  Pacific  Ocean,  the  MMPA 
prohibits  the  importation  directly  from 
harvesting  nations  that  do  not  have  an 
affirmative  finding  from  NMFS  that  they 
have  a  comparable  marine  mammal 
protection  program  and  mortality  rate, 
as  well  as  indirectly  through 
intermediary  nations.  The  MMPA 
defines  an  "intermediary  nation"  as: 

a  nation  that  exports  yellowfin  tuna  or 
yellowfin  tuna  products  to  the  United  States 
and  that  imports  yellowfin  tuna  or  yellowfin 
tuna  products  that  are  subject  to  a  direct  ban 
on  importation  into  the  United  States 
pursuant  to  section  101(a)(2)(B).  (Pub.  L 
102-582.  section  401(a)]. 

Prior  to  the  enactment  of  Public  Law 
102-582,  which  added  the  definition  of 
"intermediary  nation"  to  the  MMPA. 


NMFSha(  promulgated  a  regulatory 
definition  of  the  term  in  ^  216.3. 
However,  hai  regulatory  definition  does 
not  confopi  to  the  new  statutory 
definition  and,  by  this  rule,  is  removed. 
The  language  of  Uie  statutory  definition 
is  incorpa -ated  by  this  rule  into  the 
applicabU  regulatory  text  in 
§216.24(e(5)(xiv). 

In  addit  on,  this  rule  relocates  to 
§  216.24(e  (5)(xiv)  provisions  pertaining 
to  reasona  }le  certification  and  proof, 
transhipm  ents.  and  revocation  of 
intermedi  iry  nation  findings,  which 
were  cent  tined  in  the  definition 
removed  i  rom  §  216.3,  but  which  still 
remain  ap  )licable. 

Classifica  ion 

This  ru  e  amends  an  existing 
regulation ,  without  prescribing  law  or 
policy,  in  order  to  conform  the 
definition  of  an  "intermediary  nation" 
to  that  CO]  tained  in  a  statutory 
enactmen  .  The  Assistant  Administrator 
finds  imd  it  section  553(b)(B]  of  the 
Administ  ative  Procedure  Act  (APA) 
that  good  :ause  exists  to  waive  prior 
notice  anq  opportimity  for  public 
comment  on  this  rule  in  that  they  would 
serve  no  tiseful  purpose.  Further,  in  that 
this  rule  i  lerely  incorporates  a  statutory 
definition  already  in  effect,  good  cause 
exists  unc  er  section  553(d)(3)  of  the 
APA  to  w  live  the  30-day  delay  in 
effectiven  sss. 

This  ru  e  has  been  determined  to  be 
not  signif  cant  for  purposes  of  E.O. 
12866. 

List  of  Su  >jects  in  SO  CFR  Part  216 

Admini  strative  practice  and 
procedun ,  Imports,  Indians.  Marine 
mammals  Penalties,  Reporting  and 
recordkee  )ing  requirements. 
Transport  ition. 

Dated:  Df  cember  1, 1994. 

Charles  Kalnella. 

Acting  Ass  itant  Administrator  for  Fisheries, 
National  M  irine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  216  is  amended 
as  followi : 

PART  211  -RkGULATIONS 
GOVERNMG  THE  TAKING  AND 
IMPORTliG  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authori»:  16  U.S.C  1361  et  seq..  unless 
otherwise  loted. 

S  216.3    [Amended] 

2.  §  2ia3,  the  definition  of 
'Interme<  iary  nation"  is  removed. 

3.  In  § :  16.24,  paragraph  (e)(5)(xiv)  is 
revised  tc  read  as  follows: 


§  21 624   Taking  and  related  acts  incidental 
to  commercial  fishing  operations. 

•       «        •        •       • 

(e)*  *  * 

(5)*  •  * 

(xiv)  Intermediary  nation.  Any 
yellowfin  tuna  or  yellowfin  tima 
products  in  the  classifications  listed  in 
paragraph  (e)(2)(i)  of  this  section,  from 
any  intennediary  nation,  as  that  term  is 
defined  in  section  3  of  the  MMPA,  may 
not  be  imported  into  the  United  States 
unless  the  Assistant  Administrator 
determines  and  publishes  in  the  Federal 
Register  that  the  intermediary  nation 
has  provided  reasonable  proof  and  has 
certified  to  the  United  States  that  it  has 
not  imported,  in  the  preceding  6 
months.  yelloMrfin  ttma  or  yellowfin 
tima  products  that  are  subject  to  a  ban 
on  direct  importation  into  the  United 
States  under  section  101(a)(2)(B)  of  the 
MMPA.  A  prohibition  on  imports  under 
this  paragraph  may  be  lifted  by  the 
Assistant  Administrator  upon  a 
determination  jannotmced  in  the  Federal 
Register,  based  upon  new  information 
supplied  by  the  government  of  the 
intermediary  nation,  that  the  nation  has 
not  imported,  in  the  preceding  6 
months,  yellowfin  tuna  or  yellowfin 
tuna  products  subject  to  a  ban  on  direct 
imports  imder  section  101(a)(2)(B)  of  the 
MMPA.  Shipments  of  yellowfin  tuna  or 
yellowfin  tima  products  through  a 
nation  on  a  through  bill  of  lading  or  in 
another  manner  that  does  not  enter  the 
shipments  into  that  nation  as  an 
importation  do  not  make  that  nation  an 
intermediary  nation.  The  Assistant 
Administrator  shall  act  on  any  request 
to  review  decisions  under  this 
paragraph  (e)(5)(xiv)  that  are 
accompanied  by  specific  and  detailed 
supporting  information  or 
documentation,  within  30  days  of 
receipt  of  such  request.  For  purposes  of 
this  paragraph  (e)(5)(xiv).  certification 
and  reasonable  proof  means  the 
submission  by  a  responsible  government 
official  bom  the  nation  of  a  document 
reflecting  the  nation's  customs  records 
for  the  preceding  6  months,  together 
with  a  certificate  attesting  that  the 
document  is  accurate. 

•  •  •  s  • 

[PR  Doc.  94-30081  Filed  12-06-94;  8:45  ami 
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50  CFR  Part  675 

pocket  No.  931100-4043;  i.0. 112394A] 

Groundfish  of  tho  Bering  Sea  and 
Aleutian  lalanda  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Modification  of  a  closure. 


SUMMARY:  NMFS  is  opening  directed 
fishing  for  pollock  in  the  Bering  Sea 
(BS)  subarea  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI)  by  vessels  catching  pollock  for 
processing  by  the  offshore  component. 
This  action  is  necessary  to  fiilly  utilize 
the  allowance  of  the  total  allowable 
catch  (TAC)  of  pollock  for  the  offshore 
component  in  the  BS. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  December  5, 1994,  until  12 
midnight,  A.l.t..  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 


Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

The  directed  fishery  for  pollock  in  the 
BS  by  vessels  catching  pollock  for 
processing  by  the  offshore  component 
was  closed  on  September  24. 1994.  in 
order  to  reserve  amounts  anticipated  to 
be  needed  for  incidental  catch  in  other 
fisheries  (59  FR  49032.  September  26. 
1994).  NMFS  has  determined  that  as  of 
November  12. 1994. 18.550  mt  remain 
unharvested. 

The  Director,  Alaska  Region,  NMFS. 
has  determined  that  the  allowance  of 
the  TAC  of  pollock  allocated  to  the 
offshore  component  in  the  BS  has  not 
been  reached.  Therefore.  NMFS  is 
terminating  the  previous  closure  and  is 
opening  directed  fishing  for  pollock  in 


the  BS  for  vessels  catching  pollock  for 
processing  by  the  offshore  component 
effecUve  at  12  noon.  A.l.t..  December  5. 
1994.  until  12  midnight.  A.l.t.. 
December  31. 1994. 

All  other  closures  remain  in  full  force 
and  effect. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  50  CFR 
675.20  and  is  exempt  from  review  under 
E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  2, 1994. 
David  &  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

IFR  Doc.  94-30076  Filed  12-2-94;  3:11  pmj 
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Proposed  Rules 


Federal  Kegister 
Vol.  59,  No.  234 
Wednesday,  December  7.  1994 


This  section  of  the  FEDEflAL  REGISTER 
contains  notices  to  the  put)iic  of  the  proposed 
issuance  of  luies  and  regulations.  The 
purpose  of  tl>ese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

5CFRParts213and316 
RIN3206-AF56 

Temporary  Sehediite  C  Positions 

AGENCY:  Office  of  Personnel 

Management 

ACTION:  Proposed  regulations. 

summary:  The  Office  of  Personnel 
Management  (QPM)  proposes  to  revise 
its  regulations  which  permit  agencies  to 
establish  temporary  Schedule  C 
positions  in  order  to  assist  a  department 
or  agency  head  during  the  period 
immediately  following  a  change  in 
presidential  administration,  when  a  new 
department  or  agency  head  has  entered 
on  daty,  or  when  a  new  department  or   - 
agency  is  created.  Agencies  currently 
differentiate  between  identical 
temporary  and  new  temporary  Schedule 
C  positions.  They  are  also  subject  to  an 
overall  limit  of  new  positions  they  may 
establish,  which  was  set  over  10  years 
ago.  To  simplify  the  Schedule  C 
appointment  process  and  respond  to 
agency  needs,  OPM  proposes  to  merge 
the  two  temporary  Schedule  C 
authorities  into  a  single  temporary 
appointing  authority,  and  to  adjust 
ugencies'  position  quota  to  a  more 
.ealistic  level.  OPM  is  also  codifying  a 
requirement  in  law  which  deals  with 
the  detailing  of  Schedule  C  incumbents 
'  to  the  White  House. 
DATES:  Comments  must  be  received  on 
or  before  February  6, 1995. 
ADDRESSES:  Send  or  deliver  written 
comments  to  Leonard  R.  Klein. 
Associate  Director  for  Career  Entry, 
Office  of  Personnel  Manaf^ement,  Room 
6F08.  1900  E  Street  NVV..  Washington, 
DC  20415. 

F0«  FUirTHER  INFORMATION  CONTACT: 
Sylvia  Cole  on  202-606-0950  (FAX: 
202-606-0390. 

SUPPLEMENTARY  INFORMATION:  Currently. 
5  CFR  213.3302  authorizes  agencies  to 
establish,  without  prior  OPM  approval, 
temporary  Schedule  C  positions  in  order 


to  facilitate  the  orderly  transitloo  of 
duties  duri:  ig  a  Presidential  transition, 
chaises  in  lepartment  or  agency  heads, 
or  changes  resulting  from  the  creation  of 
a  new  depa  Ptment  or  agency.  These 
temporary  positions  may  be  either  (1) 
identical  toexisting  Sdiiedule  C 
positions  (]^C's)  if  intent  to  vacate  these 
positions  htis  been  put  in  writing  by 
management  or  the  present 
incumbentis),  ai  (2)  new  temporary 
Schedule  d  positions  (NTC's)  when  it 
has  been  determined  that  the 
departm.ent  or  agency  heads'  needs 
cannot  be  met  through  the 
establishment  of  a  position  identical  to 
an  existinglsdiedule  C  position. 
Individualsppointments  may  be  made 
for  up  to  1^0  days,  with  one  extension 
of  an  addit  onal  120  days.  It  has  been 
OPM  polic  r  to  permit  agencies  to  make 
new  rrC/N  TC  appointments  up  to  a  year 
after  a  Pres  idential  transition  or  the 
agency  hea  i  comes  on  board. 

In  order  o  maintain  a  reasonable  rate 
of  tempore  -y  Schedule  C  positions 
vkrithin  Goi  emment,  every  agency  has  a 
quota  of  N'  'C  positions  it  may  establish. 
Current  rej  ulations  set  the  limit  on  the 
number  of  ^TC  positions  established  by 
an  agency  lot  to  exceed  25  percent  of 
the  total  ni  imber  of  permanent  Schedule 
C  position  authorized  for  that  agency  as 
ofMarchil,1980. 

The  regi:  lations  governing  temporary 
Schedule  <  I  appointments  have  been  in 
effect  sina  1981  and  no  longer  meet 
agencies'  r  eeds.  In  addition  to  general 
confusion  3ver  the  distinction  between 
the  two  ty  >es  of  temporary  Schedule  C 
appointmc  nts,  some  agencies  are 
finding  it :  icreasingly  difficult  to  live 
within  a  N  rc  quota  that  is  based  on  the 
nimiber  of  Schedule  C  positions  that 
existed  ov  ir  10  years  ago.  During  1993. 
OPM  grani  ed  several  exceptions  to 
individua  agency  NTC  quotas,  by  way 
of  a  variat  an  under  section  5.1  of  civil 
service  ru  s  V,  to  meet  agencies'  needs. 
To  facilita  e  the  appointment  process 
and  allevi  te  processing  delays,  OPM 
proposes  the  following  changes: 

New  Temforary  Authority 

The  rrdand  NTC  authorities  would 
be  replacep  by  a  single  temporary 
transitioni  1  Schedule  C  (TTC)  authority 
to  assist  a  encies  with  their  staffing 
needs  dur  ng  a  Presidential  transition, 
changes  ii  agency  heads,  or  at  the  time 
a  new  agei  icy  is  created.  This  new 


authority 


vill  incorporate  established 


policy  in  effect  for  ITC  and  NTC 
appointments,  such  as  the  time  limits 
for  making  new  appointments  (within  1 
year  after  the  changeover)  and  the 
length  of  individual  apjwintments  (up 
to  120  days  with  one  120-day 
e3ctension).  No  prior  OPM  approval 
would  be  required  to  make 
appointments,  but  agencies  would  be 
subject  to  an  overall  limit  on  the 
number  of  positions  they  could  fill. 
Agencies  would  also  have  to  notify 
OPM  within  5  vrorwng  days  when  a 
position  has  been  encumbered,  and 
within  3  working  days  when  it  has  been 
vacated. 

Agency  Quotas 

In  order  to  maintain  a  reasonable 
number  of  temporary  Schedule  C 
positions,  the  number  of  temporary 
transitional  Schedule  C  positions 
established  by  an  agency  could  not 
exceed  either  50  percent  of  the  highest 
number  of  permanent  Schedule  C 
positions  filled  by  that  agency  at  any 
time  over  the  previous  5  years,  or  three 
positions,  whichever  is  higher.  This 
would  create  a  fluctuating  quota  of 
positions  directly  related  to  the  agency's 
Schedule  C  activity. 

Miscellaneous 

Since  FY  91.  the  Treasury,  Postal 
Service  and  General  Government 
Appropriations  Act  has  required  agency 
heads  to  certify  to  OPM.  when 
requesting  Schedule  C  exception,  that 
the  agency's  Schedule  C  position  was 
not  created  solely  or  primarily  for  the 
purpose  of  detailing  the  incumbent  to 
the  White  House.  With  the  sunset  of  the 
Federal  Personnel  Manual,  we  are 
incorporating  tliis  provision  of  law  into 
the  Schedule  C  regulations.  The 
proposed  regulations  also  include 
editorial  changes  to  eliminate  an 
obsolete  reference  to  Schedule  C 
delegation  agreements  which  have  not 
existed  since  1981,  and  to  renumber  and 
change  the  order  of  existing  paragraphs. 

The  proposed  regulations  also  contain 
a  conforming  amendment  to  part  316. 
section  316.403,  which  deals  with 
provisional  appointments,  to  change  the 
terminology  of  ITC  and  NTC 
appointments  to  temporary  transitional. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(including  small  business,  small 
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organizational  units,  and  small 
governmental  jurisdictions)  because 
they  apply  only  to  Federal  employees. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects 

5  CFR  Part  213 

Government  employees,  Reporting 
and  recordkeeping  requirements. 

5  CFR  Part  316 

Government  employees. 

Office  of  Personnel  Management. 
James  B.  King 

Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  part  213  as  follows: 

PART  213— EXCEPTED  SERVICE 

1.  The  authority  citation  for  part  213 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  3301  and  3302,  E.O. 
10577.  3  CFR  1954-1958  Comp.,  p.  218; 
section  213.101  also  issued  under  5  U.S.C 
2103;  section.213.3102  also  issued  under  5 
U.S.C.  3301,  3302.  3307,  8337(h)  and  8456; 
E.0. 12364,  47  FR  22931.  3  CFR  1982  Comp., 
p.  185. 

2.  Section  213.3301  is  revised  and 
section  213.3301b  is  removed  to  read  as 
follows: 

§  21 3.3301    Positions  of  a  confidential  or 
policy-determining  nature. 

(a)  Upon  specific  authorization  by 
OPM,  agencies  may  make  appointments 
under  this  section  to  positions  which 
are  policy-determining  or  which  involve 
a  close  and  confidential  working 
relationship  with  the  head  of  an  agency 
or  other  key  appointed  officials. 
Positions  filled  under  this  authority  are 
excepted  from  the  competitive  service 
and  constitute  Schedule  C.  Each 
position  will  be  assigned  a  number  from 
213.3302  to  213.3999,  or  other 
appropriate  nimiber,  to  be  used  by  the 
agency  in  recording  appointments  made 
under  that  authorization.  ■ 

(b)  When  requesting  Schedule  C 
exception,  agencies  must  submit  to 
OPM  a  statement  signed  by  the  agency 
head  certifying  that  the  position  was  not 
created  solely  or  primarily  for  the 
purpose  of  detailing  the  incumbent  to 
the  White  House. 

(c)  The  exception  fium  the 
competitive  service  for  each  position 
listed  in  Schedule  C  by  OPM  is  revoked 

■'immediately  upon  the  position 
becoming  vacant.  An  agency  shall  notify 
OPM  within  3  working  days  after  a 
Schedule  C  position  has  been  vacated. 


3.  Section  213.3302  is  revised  to  read 
as  follows: 

§213.3302   Temporary  transitional 
Schedule  C  positions. 

(a)  An  agency  may  establish 
temporary  transitional  Schedule  C 
positions  necessary  to  assist  a 
department  or  agency  head  diuing  the  1- 
year  period  immediately  following  a 
change  in  presidential  administration, 
when  a  new  department  or  agency  head 
has  entered  on  duty,  or  when  a  new 
department  or  agency  is  created.  These 
positions  may  be  established  only  to 
meet  legitimate  needs  of  the  agency  in 
carrying  out  its  mission  during  the 
period  of  transition  associated  with 
such  changeovers.  They  must  be  of  a 
confidential  or  policy-determining 
character  and  are  subject  to  instructions 
issued  by  OPM. 

(b)  The  number  of  temporary 
transitional  Schedule  C  positions 
established  by  an  agency  caimot  exceed 
either  50  percent  of  the  highest  nimiber 
of  permanent  Schedule  C  positions 
filled  by  that  agency  at  any  time  over 
the  previous  5  years,  or  three  positions, 
whichever  is  higher.  In  the  event  a  new 
department  or  agency  is  created,  the 
number  of  temporary  transitional 
positions  should  be  reasonable  in  light 
of  the  size  and  program  responsibility  of 
that  department  or  agency. 

(c)  Individual  appointments  under 
this  authority  may  be  made  for  120 
days,  with  one  extension  of  an 
additional  120  days.  They  may  be 
deemed  provisional  appointments  for 
purpose  of  the  regulations  set  out  in 
parts  351,  831,  842.  870,  and  890  of  this 
chapter  if  they  meet  the  criteria  set  out 
in  §§316.401  and  316.403  of  this 
chapter. 

(d)  An  agency  shall  notify  OPM 
within  5  working  days  after  a  temporary 
transitional  Schedule  C  position  has 
been  encumbered,  and  within  3  working 
days  when  it  has  been  vacated.  The 
agency  must  also  submit  to  OPM  a 
statement  signed  by  the  agency  head 
certifying  that  the  position  was  not 
created  solely  or  primarily  for  the 
purpose  of  detailing  the  incumbent  to 
the  White  House. 

PART  316— TEMPORARY  AND  TERM 
EMPLOYMENT 

4.  The  authority  citation  for  part  316 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3301,  3302,  and  E.O. 
10577  (3  CFR  1954-1958  Comp..  p.  218); 
section  316.302  also  issued  under  5  U.S.C. 
3304(c),  38  U.S.C.  2014,  and  E.O.  12362.  as 
revised  by  E.O.  12585;  section  316.402  also 
issued  under  5  U.S.C  3304(c)  and  3312,  22 
U.S.C  2506  (93  Stat.  371),  E.O.  12137.  38 


U.S.C  2014  and  E.O.  12362.  as  revised  by 
E.0. 12585  and  E.O.  12721. 

5.  In  section  316.403,  paragraph  (b)(3) 
is  revised  to  read  as  follows: 

S  31 6.403    Designation  of  provisional 
appointments. 

•        *        •        •        • 

(b)*  •  * 

(3)  Temporary  transitional  Schedule  C 
appointments  made  under  §  213.3302  of 
this  chapter,  when  the  appointees  are  to 
be  converted  to  nontemporary  Schedule 
C  appointments  upon  OPM  approval 
and  completion  of  necessary  clearances: 

IFR  Doc.  94-30014  Filed  12-6-94;  8:45  am] 

BIUING  CODE  632$-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Doclcet  No.  94-NIN-150-AD] 

Airworthiness  Directives;  Boeing 
Model  737-100  and  -200  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakinB 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737-100  and  -200 
series  airplanes.  This  proposal  would 
require  various  inspections  for  cracks  in 
the  outboard  chord  of  the  fi-ame  at  Body 
Station  (BS)  727  and  in  the  outboard 
chord  of  Stringer  18 A;  and  repair  or 
replacement  of  cracked  parts.  This 
proposal  is  prompted  by  reports  of 
fatigue  cracks  in  those  outboard  chords. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  such  fatigue 
cracking,  which  could  result  in  reduced 
structural  integrity  of  the  outboard 
chords,  and  subsequent  rapid 
decompression  of  the  airplane. 
DATES:  Comments  must  be  received  by 
February  3, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-ANM- 
159-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  frorr 
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Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Rodriguez,  Aerospace  Engineer, 
Airframe  Bnach,  ANM-120S,  Seattle 
Aircraft  CertificaticHi  Office.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
9805&-M56;  telephone  (206)  227-2779; 
fiuc  (206)  227-llSl. 

SUPPLEMENTARY  INFORMATION: 

Cimunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  sudi 
vmtten  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  befoce  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA -public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-.NM--159-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPR>fs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-159-AD.  1601  Lind  Avenue. 
SW..  Renlbn,  Washington  98055— *056. 

Discussion 

The  FAA  has  received  several  reports 
of  crdcking  on  Boeing  Model  737-100 
and  -200  series  airplanes  in  the 
Dutboard  chord  of  the  frame  at  Body 
Station  (BS)  727  where  Stringer  18A  is 
attached.  There  also  havt!  been  reports 


of  cracking  fe  the  outboard  chord  of 
Stringer  18A.  These  cracks  were  found 
on  eight  airplanes  that  had  accumulated 
between  394)00  and  54.100  flight  hours, 
and  betweei|  56,200  and  73.200  flight 
cycles.  The  cracks  have  been 
determined  to  be  caused  by  fatigue  that 
was  initiate^  by  fretting  of  adjacent 
parts.  Fatigue  cracks  in  the  chords,  if 
not  detected  and  corrected  in  a  timely 
manner,  could  result  in  reduced 
structural  irttegrity  of  the  structure,  and 
subsequent  -apid  decompression  of  the 
airplane. 

The  FAA  las  revievred  and  approved 
Boeing  Alei  Service  Bulletin  737- 
53A1166,  di  ited  June  30. 1994,  which 
describes  pi  ocedures  for  the  following 
repetitive  ii  sjjections: 

1 .  Close  v  isual  inspections  to  detect 
cracking  of  he  edge  of  the  forward 
flange  of  thi  i  outboard  chord  of  the 
frame  at  BS  727; 

2.  High  fr  iquency  eddy  current 
(HFEC)  ins]  ections  to  detect  cracking  of 
the  Csstener  holes  in  the  outboard  chord 
ofthefranM  at  BS  727; 

3.  Pulse  s  dho  shear  wave  (PESW) 
inspections  to  detect  cracking  in  the 
area  of  the  1  wo  forward  lower  £astener 
holes  in  the  outboard  chord  where 
Stringer  ISA  is  attached;  and 

4.  HFEC  i  Qspections  to  detect 
cracking  of  ihe  outboard  sur&ce  of  the 
outboard  cl  ord  of  Stringer  18A  at 
Station  727land  of  the  surface  around 
the  heads  of  two  fasteners. 

The  alert  iservice  bulletin  also 
describes  procedures  for  either  the 
installationjof  a  time-limited  repair  or 
the  replacement  of  the  chords,  if  any 
crack  is  foifid  in  the  outboard  chord  of 
the  frame  at  BS  727.  (The  alert  service 
bulletin  reftreoces  Boeing  Service 
Bulletin  73F-53-1088  as  an  additional 
source  of  service  information  for 
replacement  of  the  outboard  chords.)  In 
addition,  tl  e  alert  service  bulletin 
describes  p  rocedures  for  installation  of 
a  preventat  ve  modification,  which, 
when  accoi  nplished.  eliminates  the 
need  for  re  >etitive  inspections. 

Since  an  unsafe  condition  has  been 
identified  I  lat  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  desigr ,  the  proposed  AD  would 
require  var  ous  inspections  for  cracks  in 
the  outboai  d  chord  of  the  fi^me  at  BS 
727  and  in  the  outboard  chord  of 
Stringer  18  \;  and  repair  or  replacement 
of  cracked  5arts.  The  proposed  AD 
would  alsc  provide  for  an  optional 
terminatin    action  for  the  required 
inspection  .  The  actions  would  be 
required  tu  be  accomplished  in 
accordanc<  with  the  service  bulletin 
described    ireviously. 

As  a  rest  It  of  recent  communications 
with  the  A  r  Transport  Association 


(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  Under  these 
circumstances,  at  least  one  operator 
appears  to  have  incorrectly  assumed 
that  its  airplane  was  not  subject  to  an 
AD.  On  the  contrary,  all  airplanes 
identified  in  the  applicability  provision 
of  an  AD  are  legally  subject  to  the  AD. 
If  an  airplane  has  been  altered  or 
repaired  in  the  affected  area  in  such  a 
way  as  to  affect  compliance  with  the 
AD,  the  owner  or  operator  is  required  to 
obtain  FAA  approval  for  an  alternative 
method  of  compliance  with  the  AD,  in 
accordance  with  the  paragraph  of  each 
AD  that  provides  for  such  approvals.  A 
note  has  been  included  in  this  notice  to 
clarify  this  requirement. 

There  are  approximately  999  Boeing 
Model  737-100  and  -200  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
296  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  takie  approximately  4  work  hours 
per  airplane  to  accomplish  each  of  the 
proposed  inspections,  and  tliat  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  inspection  requirements  of 
this  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $71,040,  or  $240  per 
airplane.  (^  inspection  cycle. 
Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  would  be  provided  by  this 
AD  action,  it  would  take  approximately 
50  work,  hours  to  accomplish  it.  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $3,680  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  this  optional  terminating 
action  is  estimated  to  be  $6,680  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  cH^ects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  ivould  not  have  sufficient 
federalism  implications  to  warrant  tiie 
preparation  of  a  Federalism  Assessment. 
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For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Oijler  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febniary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaliiation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Etocket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sabfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-.AtRWORTHtNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

138.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  followrtng  new  airworthiness 
directive: 

Boeing:  Docfcst  94-NM-159-AD. 

Applicability:  Model  737-100  and  -200 
series  airplanes;  line  numbers  1  through  999, 
inclusive:  certiBcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (h)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  Ihe  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicat»>d,  unless 
accomplished  previously. 


To  prevent  reduced  structural  integrity  of 
the  outboard  chords,  and  subsequent  rapid 
decompression  of  the  airplane,  accomplish 
the  following: 

(a)  For  airplanes  on  which  the  upper 
outboard  chord  has  been  replaced  in 
accordance  with  Boeing  Service  Bulletin 
737-53-1088:  Prior  to  the  accumulation  of 
30,000  total  flight  cycles  since  replacement  of 
the  upper  outboard  chord,  or  within  4,500 
flight  cycles  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  perfann  close 
visual,  pulse  echo  shear  w^ave  (PESW),  and 
high  frequency  eddy  current  (HFEC) 
inspections  to  detect  cracks  in  the  outboard 
chord  of  the  frame  at  Body  Station  (BS)  727 
and  in  the  outboard  chord  of  Stringer  18A  , 

in  accordance  with  Part  I  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  737-53A1166.  dated  June 
30, 1994. 

(b)  Repeat  the  inspections  required  by 
paragraph  (a)  of  this  AD  as  follows,  until  the 
optional  terminating  action  described  in 
paragraph  (g)  of  this  AD  is  accomplished: 

(1)  If,  at  the  time  of  the  most  recent 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AO,  the  airplane  has  acciunulated  27,000 
or  more  flight  cycles,  but  fewer  than  50,000 
flight  cycles,  since  the  replacement  of  the 
outboard  chord:  Perform  the  next  inspection 
within  15,000  flight  cycles.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  15,000  fhght  cycles  until  the  airplane 
has  accumulated  50,000  or  more  flight  cycles 
since  the  replacement  of  the  outbotvd  chord; 
then  perform  the  inspections  required  by 
paragraph  (bM2)  of  this  AD. 

(2)  If,  at  the  time  of  the  most  recent 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD,  the  airplane  b^  accumulated  50,000 
or  more  flight  cycles,  but  fewer  than  60,000 
flight  cycles,  since  the  replacement  of  the 
outboard  chord:  Perform  the  next  inspection 
within  7,500  flight  cycles.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  7,500  flight  cycles  unUl  the  airplane 
has  accumulated  60.000  or  more  flight  cycles 
since  the  replacement  of  the  outhovd  chord: 
then  perform  the  inspections  required  by 
paragraph  (bM3)  of  this  AD. 

(3)  If,  at  the  time  of  the  most  recent 
inspection  required  by  peragniph  (a)  or  (b)  of 
this  AD,  the  airplane  has  accumulated  60,000 
or  more  flight  cycles,  but  fewer  than  70.000 
flight  cycles,  since  the  replacement  of  the 
outboard  chord:  Perform  the  next  inspection 
within  5.000  flight  cycles.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  5.000  flight  cycles  until  the  airplane 
has  accumulated  70,000  or  more  flight  cycles 
since  the  replacement  of  the  outboard  chord; 
then  perform  the  inspections  required  l>y 
paragraph  (b)(4)  of  this  AD. 

(4)  If,  at  the  time  of  the  ntost  recent 
inspection  required  by  par^raph  (a)  or  (b)  of 
this  AD,  the  airplane  has  accumulated  70,000 
or  more  flight  cycles  since  replacement  of  the 
outboard  chord:  Perform  the  next  inspection 
within  3,000  flight  cycles.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  3,000  flight  cycles. 

(c)  For  airplanes  on  which  the  outboard 
chord  has  not  been  replaced  or  on  which 
only  the  lower  outboard  chord  has  been 
niplaced  in  accordance  with  Boeing  Service 


Bulletin:  737-53-1088:  Perform  close  visual, 
pulse  echo  shear  wave  (PESW).  and  high 
frequency  eddy  current  (HFBC)  inspections 
to  detect  cracks  in  the  outboard  chord  of  the 
frame  at  BS  727  and  in  the  outboard  chord 
of  Stringer  18A,  in  accordance  with  Part  I  of 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  737-53A1166,  dated 
June  30, 1994.  Perform  these  inspections 
initially  at  the  time  specified  in  paragraph 
(cMD,  (c)(2).  (c)(3).  or  (c)(4),  as  applicable. 
Repeat  these  inspections  thereafter  at  the 
intervals  specified  in  paragcaph  (d)  of  this 
AD. 

(1)  For  airplanes  that  have  accumulated 
27,000  or  more  total  flight  cycles,  but  feww 
than  50,000  total  flight  cycles,  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 
acciunulation  of  4300  flight  cycles  after  the 
effective  date  of  this  AD. 

(2)  For  airplanes  that  have  accumulated 
50,000  or  more  total  flight  cycles,  but  fewer 
than  60,000  total  flight  cycles,  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  2,500  flight  cycles  after  the 
effective  date  of  this  AD. 

(3)  For  airplanes  that  have  accumulated 
60,000  or  more  total  flight  cycles,  but  fewer 
than  70,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  1 .500  flight  cycles  after  the 
effective  date  of  this  AD. 

(4)  For  airplanes  that  have  accumulated 
70,000  or  more  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  500  flight  cycles  or  within 
90  days  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(d)  Repeat  the  inspections  required  by 
paragraph  (c)  of  this  AD  as  follows,  until  the 
optional  terminating  action  described  in 
paragraph  (g)  of  this  AD  is  accomplished: 

(1)  If,  at  the  time  of  the  most  recent 
inspection  required  by  por^raph  (c)  or  (d)  of 
this  AD,  the  airplane  h^  accumulated  27.000 
or  more  total  flight  cycles,  but  fewer  than 
50.000  total  flight  cycles:  Perform  the  next 
inspection  within  15,000  flight  cycles.  Repeat 
the  insjjection  thereafter  at  intervals  not  to 
exceed  15.000  flight  cycles  until  the  airplane 
has  accumulated  50.000  or  more  total  flight 
cycles:  then  perform  the  inspections  required 
by  paragraph  (d)(2)  of  this  AD. 

(2)  If,  at  the  time  of  the  most  recent 
inspection  required  by  paragraph  (c)  or  (d)  of 
this  AD.  the  airplane  had  accumulated 
50,000  or  more  total  flight  cycles,  but  fiffwer 
than  60,000  total  flight  cycles:  Perform  the 
next  inspection  within  7,500  flt^t  cycles. 
Repeat  the  inspection  thereafter  at  intervals  •' 
not  to  exceed  7,500  flight  cycles  until  the 
airplane  has  accumulated  60,000  or  more 
toUl  flight  cycles;  then  perform  the 
inspections  required  by  paragraph  (d)(3)  of 
this  AO. 

(3)  If,  at  the  tinie  of  the  roost  recent 
inspection  required  by  paragraph  (c)  or  |d)  of 
this  AD,  the  airplane  had  accumulated 
60.000  or  more  total  flight  cycles,  but  fewer 
than  70.000  total  flight  cycles;  Perform  the 
next  inspection  within  5.000  flight  cycles. 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  5.000  flight  cycles  until  the 
airplane  ha.s  accumulated  70,000  or  more 
total  flight  cycles;  then  perform  the 
ins(>ections  required  by  paragraph  ib)i4)oi 
this  AD. 
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(4)  If,  at  the  time  of  the  most  recent 
inspection  required  by  paragraph  (c)  or  (d)  of 
this  AO,  the  airplane  had  accumulated 
70.000  or  more  total  Qight  cycles:  Perform  the 
next  inspection  within  3,000  flight  cycles. 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  3,000  flight  cycles. 

(e)  If  any  crack  is  found  in  the  outboard 
chord  of  Stringer  18A  during  any  inspection 
required  by  this  AO,  prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Seattle  Aircraft  Certification 
O^ice,  FAA,  Transport  Airplane  Directorate. 

(f)  If  any  crack  is  found  in  the  outboard 
chord  of  the  frame  at  BS  727  during  any 
inspection  required  by  this  AD,  accomplish 
paragraph  (f)(1)  or  (f)(2)  of  this  AD,  as 
applicable,  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-53A1166,  dated  June 
30.1994. 

(1)  For  any  crack  that  extends  from  the 
forward  edge  of  the  chord  or  from  the 
forward  fastener  hole,  but  that  does  not 
extend  past  the  second  fastener  hole, 
accomplish  either  paragraph  (f)(l)(i)  or 
(f)(l)(ii]  of  this  AD.  Thereafter,  perform 
initial  and  repetitive  inspections  in 
accordance  with  paragraphs  (a)  and  (b)  of  this 
AD. 

(i)  Prior  to  further  flight,  install  the  time 
limited  repair.  Prior  to  the  accimiulation  of 
4,500  flight  cycles  or  within  18  months,  after 
accomplishing  the  time-limited  repair, 
whichever  occurs  first,  replace  the  outboard 
chord.  Or 

(ii)  Prior  to  further  flight,  replace  the 
outboard  chord. 

Note  4:  Boeing  Alert  Service  Bulletin  737- 
53A1166  references  Boeing  Service  Bulletin 
737-53-1088  as  an  additional  source  of 
service  information  for  procedures  to  replace 
the  chord. 

(2)  For  any  crack  that  extends  from  the 
forward  edge  of  the  chord,  or  from  the 
foru-ard  fastener  hole,  and  that  extends  past 
the  second  fastener  hole,  prior  to  further 
flight,  replace  the  outboard  chord  in 
accordance  with  the  alert  service  bulletin. 
Thereafter,  perform  initial  and  repetitive 
inspections  in  accordance  with  paragraphs 
(a)  and  (b)  of  this  AD. 

(g)  Accomplishment  of  the  following 
actions  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-53 Al  166,  dated  June 
30. 1994,  constitutes  terminating  actions  for 
the  requirements  of  this  AD: 

(1)  For  airplanes  on  which  no  crack  is 
found:  Install  the  preventative  modification 
ih  accordance  with  the  alert  service  bulletin. 

(2)  For  airplanes  on  which  any  crack  is 
found:  Prior  to  further  flight,  replace  the 
outboard  chords  and  install  the  preventative 
modiHcation  in  accordance  with  the  alert 
service  bulletin. 

(h)  An  alternative-method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Settle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  ir  to  the  Manager,  Seattle  ACO. 

Note  S:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliano  with  this  AD,  if  any.  may  be 
obtained  fr  )m  the  Seattle  ACO. 

(i)  Special  flight  permits  may  be  issued  in 
accordanca  with  sections  21.197  and  21.199 
of  the  Fede^l  Aviation  Regulations  (14  CFR 
21.197  and21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  i,  1994. 

James  V.  Devany, 

Acting  MaJ^ager.Tmnspori  Airplane 
Directorata^  Aircmft  Certification  Service. 

(FR  Doc.  94-30086  Filed  12-6-94: 8:45  ami 
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Coast  Gu  ard 

33CFRPirt117 

[CGDOe-»  -033] 

RIN  2115n  £47 

Drawbridbe  Operation  Regulation;  Gulf 
IntracoaaEal  Waterway,  LA 

AGENCY:  doast  Guard.  DOT. 

ACTION:  f4)tice  of  proposed  rulemaking. 


summary:  At  the  request  of  the 
Louisianc  Department  of  Transportation 
and  Deve  opment  (LDOTD),  the  Coast 
Guard  is  ( onsidering  a  change  to  the 
regulatioi  governing  the  operation  of 
the  vertic  il  lift  span  drawbridge  across 
the  Gulf  I  itracoastal  Waterway,  mile 
35.6.  at  L  Tose.  Lafourche  Parish. 
Louisiana .  The  proposed  regulation 
would  re<  uire  that  from  7  a.m.  to  8:30 
a.m.  and  rom  4:30  p.m.  to  6  p.m. 
Monday  t  irough  Friday,  except  Federal 
holidays,  the  draw  of  the  bridge  would 
remain  cl  >sed  to  navigation  for  passage 
of  vehicu  ar  traffic  during  peak  traffic 
periods,  i  it  all  other  times  the  draw 
would  op  ;n  on  signal  for  passage  of 
vessels.  P  resently,  the  draw  is  required 
to  open  ofc  signal  at  all  times.  This 
action  wduld  relieve  traffic  congestion 
on  the  bri  dge  during  these  periods,  and 
still  prov  de  for  the  reasonable  needs  of 
navigatio:  i. 

DATES:  Cqmments  must  be  ceceived  on 
or  before  February  6, 1995. 
ADDRESSE  S:  Comments  should  be 
mailed  to  Commander  (ob).  Eighth  Coast 
Guard  Dii  trict,  501  Magazine  Street. 
New  Orle  ms.  Louisiana  7013Q-3396.  or 
may  be  di  ilivered  to  Room  1313  at  the 
same  add  'ess  between  8  a.m.  and  3 
p.m.,  Moi  iday  through  Friday,  except 
Federal  h  )Udays.  The  telephone  number 
is  (504)  5  19-2965. 
FOR  FURtAeR  information  CONTACT: 
Mr.  John  IVachter,  Bridge 
AdminisI  -ation  Branch,  at  the  address 
given  abo  ve,  telephone  (504)  589-2965. 


SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

Interested  parties  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  written  views,  comments, 
or  argiunents.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  this  proposal. 
Persons  desiring  acloiowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Eighth  Coast 
Guard  District  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  ndemaking.  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  annoiuiced  by  a  later  notice  in  the 
Federal  Register. 

The  Commander.  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and 
determine  a  course  of  final  action  on 
this  proposal.  The  proposed  regulation 
may  be  changed  in  the  light  of  . 
comments  received. 

Drafting  Information 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter.  project  officer,  and  LT 
Elisa  Holland,  project  attorney. 

Background  and  Purpose 

The  Louisiana  Department  of 
Transportation  and  Development  has 
requested  the  new  regulation  because 
vehicular  traffic  crossing  the  bridge 
dining  the  proposed  closure  periods  has 
increased  dramatically  during  recent 
years  and  severe  congestion  occius 
during  peak  traffic  hours.  The  proposed 
regulation  would  allow  for  the 
uninterrupted  flow  of  vehicular  traffic, 
while  still  providing  for  the  reasonable 
needs  of  navigation. 

Discussion  of  Proposed  Rules 

The  Louisiana  State  Route  1  vertical 
lift  span  bridge  across  the  Gulf 
Intracoastal  Waterway,  mile  35.6,  at 
Larose,  Lafourche  Parish.  Louisiana.  hB:> 
35  feet  vertical  clearance  above  mean 
high  water  in  the  closed  to  navigation 
position  and  73  feet  vertical  clearance 
above  mean  high  water  in  the  open  to 
navigation  position.  The  horizontal 
clearance  is  125  feet.  Navigation  on  the 
waterway  consists  of  tugs  with  tows, 
fishing  vessels,  sailing  vessels,  oil  field 
work  boats  and  recreational  craft.  Data 
provided  by  LDOTD  show  that  from 
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June  1993  through  May  1994.  the 
number  of  vessels  that  passed  the  bridge 
during  the  proposed  closure  period  from 
7  a.m.  to  8:30  a.m.  average  1.3  vessels 
per  day.  The  number  of  vessels  that 
passed  the  bridge  diuing  the  proposed 
4:30  p.m.  to  6  p.m.  closure  averaged  1.4 
vessels  per  day. 

Data  show  that  approximately  658 
vehicles  cross  the  bridge  during  the 
proposed  7  a.m.  to  8:30  a.m.  closure 
period  and  approximately  1,247 
vehicles  cross  the  bridge  durii^the 
proposed  4:30  p.m.  to  6  p.m.  closure 
period. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3{f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  poUcies  and  procedures  of 
DOT  is  uimecessary. 

Small  Entities 

Under  the  Regulatory  FlexibiUty  Act 
(5  O.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

Since  the  proposed  rule  also 
considers  the  needs  of  local  commercial 
fishing  vessels,  the  economic  impact  is 
expected  to  be  minimal.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
6t)5(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3.501  efseg). 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 


12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federaUsm  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  paragraph 
2.B.2.  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
catejgorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  Part  117  of  Title  33,  Code  of 
Federal  Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  from  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.451  is  amended  bv 
revising  paragraph  (c)  to  read  as  foJlows: 

S 1 17.451    Gulf  Intracoastal  Waterway. 

(c)  The  draw  of  the  SRl  bridge,  mile 
35.6,  at  Larose,  shall  open  on  signal; 
except  that,  fix)m  7  a.m.  to  8:30  a.m.  and 
from  4:30  p.m.  to  6  p.m.  Monday 
through  Friday  except  Federal  holidays, 
the  draw  need  not  be  opened  for  the 
passage  of  vessels. 
•     •     »     *     « 

Dated:  November  21, 1994. 
R.  C  North. 

Read  Admiral,  U.S.  Coast  Guard  Commander. 
Eighth  Coast  Guard  District. 
[FR  Doc.  94-30057  Filed  12-6-9.S:  8.45  am] 
BIUJNQ  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IWI48-01-6711A:  FRL-S112-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Rhinelander, 
Wisconsin  Sulfur  Dioxide  Attainment 
and  Maintenance  Plan 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  USEPA  pn^Kises  to 
approve  the  State  of  Wisconsin's 
revision  to  its  State  Implementatioo 
Plan  (SIP)  for  the  Rhinelander. 
Wisconsin  sulfur  dioxide  (SOJ 
nonattainment  area.  This  Statie  revision 
request,  dated  October  21. 1994  was 
submitted  to  satisfy  the  requirements  of 
section  110  and  part  D  of  the  Clean  Air 
Act  and  regulates  certain  sources  of  SO2 
in  Rhinelander.  Wisconsin.  In  the  final 
rules  section  of  this  Federal  Register. 
USEPA  is  approving  the  States  request 
as  a  direct  final  rule  without  prior 
proposal,  because  the  Agency  \iews  this 
as  a  noncontroversial  revision 
amendment  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
and  the  direct  final  rule  will  become 
effective.  If  USEPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdravm  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  USEPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed 
action  must  be  received  by  January  6 
1995. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash.  Chief. 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch  (AT-18J). 
USEPA  Ilegion  5.  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604- 
3590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Panos/Sheila  Breen,  Regulation 
Development  Section,  Air  Toxics  and 
Radiation  Branch  (AT-ISJ),  USEPA 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604,  (312)  353-«328 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register.  Copies 
of  the  request  and  the  USEPA's  analysis 
are  available  for  inspection  at  the 
following  address:  (It  is  recommcndml 
that  you  telephone  Christos  Panos  at 
(312)  353-«328  or  Sheila  Breen  at  (312) 
886-6053.  before  visiting  the  Rccion  5 
Office.) 

United  States  Environmental  Protectiiwi 
Agency.  Region  5,  Air  and  Radiation 
Division.  Air  Toxics  and  Radiation  Brandt. 
77  West  Jarkson  Boulevard.  Chirago.  IlliiiDis 
60604-3590. 

Authority:  42  U.S.C  r401-7671q. 
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Dated:  November  14, 1994. 
ValdasV.Adamkus, 
Regional  Administrator. 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  nries  that  are  applicable  to  the 
pi*tic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AQRICULTURE 
Forest  Service 

Upper  Columbia  River  Basin 
Ecosystem  Management  Strategy, 
Northern  and  Intermountain  Regions 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[D-eOO-OS-l  610-OO-UCRB] 

Upper  Coiumt)ia  River  Basin 
Ecosystem  Management  Strategy, 
States  of  Idaho,  Montana.  Wyoming, 
Utah,  and  Nevada 

AQENOES:  Forest  Service,  USDA;  Bureau 
of  Land  Management,  USDI. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
and  conduct  planning  activity  which 
may  amend  Forest  Service  Regional 
Guides  and  will  amend  Forest  Service 
and  Bureau  of  Land  Management  land 
use  plans. 

SUMMARY:  The  Forest  Service  and  the 
Bureau  of  Land  Management  (BLM) 
propose  to  develop  a  scientifically 
sound,  ecosystem-based  strategy  for 
management  of  the  lands  imder  their 
jurisdiction  in  the  Upper  Columbia 
River  Basin  (UCRB)  in  Idaho,  Montana, 
Utah,  Nevada.  Wyoming,  and  a  small 
part  of  Washington  that  is  administered 
by  Region  1  of  the  Forest  Service.  This 
strategy  will  modify  existing  land  use 
plans.  The  modification  will  include  a 
coordinated  ecosystem  management 
strategy  for  National  Forest  System  and 
BLM  pubhciands.  This  strategy  will  be 
consistent  with  the  "Framework  for 
Ecosystem  Management  in  the  Interior 
Columbia  River  Basin"  that  is  being 
completed  by  the  Scientific  Integration 
Team  of  the  Eastside  Ecosystem 
Management  Project.  The  EIS  that  wrill 
accompany  this  strategy  will  use  the 
information  bom  the  "Scientific 
Assessment  foi  Ecosystem  Management 
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in  the  Interior  Columbia  River  Basin" 
and  information  received  fi-om  the 
public  as  a  basis  for  issue  determination 
and  for  evaluating  alternative  strategies. 
Additional  information  may  be 
collected  as  necessary. 

The  strategy  will  be  adopted  in  the 
form  of  decisions  about  desired  ranges 
of  future  conditions  for  ecosystems,  and 
related  standards  and  guidelines  for 
management  of  National  Forest  System 
and  BLM  public  lands  on  all  or  parts  of 
the  UCRB.  The  EIS  will  consider 
alternative  strategies  for  management  of 
National  Forest  System  and  BLM- 
administered  lands  and  their  effects  in 
the  entire  UCRB.  At  a  minimum: 

A.  The  strategy  will  include  direction 
which  will  protect  and  enhance  aquatic 
ecosystems  within  the  range  of 
threatened  or  endangered  anadromous 
fish  through  amendments  to  Forest 
Plans  and  Resource  Management  Plans. 
This  direction  will  supersede  any 
interim  direction  resulting  fit)m  the 
Environmental  Assessment  for  the 
Implementation  of  Interim  Strategies  for 
Managing  Anadromous  Fish-producing 
Watenheds  in  Eastern  Oregon  and 
Washington.  Idaho,  and  Portions  of 
California  (commonly  referred  to  as 
"PACnSH"). 

B.  The  strategy  also  will  include  other 
necessary  guidance  applicable  to  the 
Basin  as  a  whole,  or  to  broad  subregions 
within  the  basin.  This  guidance  will 
address  forest  ecosystem  health; 
rangeland  ecosystem  health;  aquatic  and 
riparian  ecosystem  health;  integration  of 
social  and  economic  considerations; 
population  viabifity;  and  the  long-term 
sustainability  of  threatened, 
endangered,  and  sensitive  species.  The 
guidance  also  will  be  developed  by 
examining  other  issues  identified  by  the 
public  through  the  scoping  process. 
This  guidance  will  be  adopted  as 
amendments  to  the  Forest  Service 
Regional  Guides  for  Regions  1  and  4 
and/or  amendments  to  Forest  Service 
and  BLM  land  use  plans. 

C.  The  third  part  of  the  strategy  may 
identify  changes  to  the  ways  current 
plans  are  implemented  or  budgets 
developed,  diat  can  improve  capability 
to  achieve  ecosystem  management 
objectives.  The  strategy  may  also  help 
establish  priorities  for  revising  forest 
plans  and  developing  or  amending 
resoim»  management  plans.  This  part  of 
the  strategy  does  not  require 


environmental  analysis,  but  may  be 
addressed  within  the  scope  of  this  EIS. 
OATES:  Comments  concmning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  30  days  following  the  date  of 
the  last  scoping  meeting  to  receive  full 
consideration  in  the  development  of 
alternatives.  Dates  of  those  meetings 
will  be  published  in  local  and  regional 
newspapers. 

ADDRESSES:  Send  written  comments 
concerning  this  proposal  to  Stephen  P. 
Mealey,  Project  Manager,  304  North  8th 
St.,  Room  253,  Boise  Idaho  83702. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Wyke  or  Cindy  Deacon  Williams,  EIS 
Team  Co-leaders,  304  North  8th  St., 
Room  253,  Boise,  Idaho  83702,  phone 
(208)  334-1770. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  action  is  to  develop  and 
analyze  a  scientifically  sound, 
ecosystem-based  strategy  for 
management  of  lands  administered  bv 
the  United  States  Department  of 
Agriculture  (USDA)  Forest  Service  and 
the  United  States  Department  of  the 
Interior  (USDI)  Bureau  of  Land 
Management  that  are  in  the  UCRB  in 
Idaho,  Montana,  Wyoming,  Utah,  and 
Nevada  and  that  portion  of  Washington 
administered  by  the  Forest  Service's 
Northern  Region.  The  strategy  will  focus 
on  ecosystem  health,  inclucUng  its 
forest,  rangeland,  and  aquatic/riparian, 
landscape,  and  social/economic 
components,  with  emphasis  on 
population  viability  and  the 
sustainabihty  of  threatened, 
endangered,  and  sensitive  species. 

The  EIS  team  will  prepare  a  proposed 
action  that  responds  to  problems 
described  in  the  statement  of  purpose 
and  need.  Formal  scoping  meetings  will 
follow  the  development  of  the  proposed 
action.  The  purpose  and  need  statement 
and  proposed  action  will  serve  to  focus 
formal  scoping  meetings  by  giving  the 
public  a  better  understanding  of  the 
agencies'  early  thoughts  about,  or  initial 
approximations  of,  what  the  UCRB 
ecosystem  strategy  might  be.  The  theme 
of  the  proposed  action  will  be  the 
restoration  of  ecological  resiliency  in 
forest,  rangeland,  and  aquatic/riparian 
ecosystems  wdthin  the  UCRB.  (Aldo 
Leopold,  in  his  essay  The  Land  Ethic,  • 
defines  the  health  of  the  land  as  "the 
capacity  of  the  land  for  self-renewal." 
We  speak  of  ecological  resiliency  as  the 
capacity  of  an  ecosystem,  including  its 
physical,  biological  and  human 
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components,  for  self-renewal.  We  do  not 
imply  that  all  human  wants  will  be 
satisfied  by  a  resilient  ecosystem.) 
Alternatives  to  the  proposed  acftion  will 
be  developed  largely  in  response  to 
public  comments  on  the  proposed 
actios  in  foranal  scoping  meetings. 

This  EIS  will  address  all  BLM  lands 
uithin  the  Columbia  River  Basin  east  of 
Oregon  and  Washington  and  all 
National  Forest  System  lands  in  the 
Colusibia  Kiver  Basin  within  the 
agency's  Nksfrthera  and  Intermountain 
admiuistrative  Regions.  (This  iixrhides 
National  Forest  System  and  BLM  pnblic 
lands  in  all  of  Idaho  except  the 
southeast  comer  that  drains  into  the 
Great  Basin.  It  also  includes  the  portion 
of  the  Panhandle  National  Forest  in 
Washington,  that  portion  of  Montana 
west  of  the  QHUineatal  Divide,  a  small 
portion  of  west-central  Wyoming,  the 
north-west  comnr  of  Utah,  and  the 
northeastern  comer  of  Nevada.)  The 
selected  alternative  may  result  in 
amendment  to  the  Forest  Service 
Regional  Guides  for  the  Northern  and 
Intermountain  Regions  and  amendment 
of  the  land  use  p\ans  for  the  Forest 
Service  and  Bureau  of  Land 
Management  as  follows: 

Forest  Service:  Boise,  Bridger-Teton. 
Caribou,  Challis,  Humboldt,  Payette, 
Salmon,  Sawtooth,  and  Targhee 
National  Forests  in  the  Intermountain 
Region;  and  Panhandle,  Clearwater,  Nez 
Perce,  Kooteon.  Lolo,  FlaAead,  Helena, 
Deerlodge,  and  Bitterroot  National 
Forests  in  the  Northern  Region. 

Bureau  of  Land  Management:  Boise, 
Burley,  Idaho  Falls,  Salmon,  Shoshone. 
and  tjoeur  d'Alene  Districts  in  Idaho; 
Butte  District  in  Montana;  Rodt  Springs 
District  in  Wyoming;  Salt  Lake  District 
in  Utah;  and  Elko  and  Winnemucca 
Districts  in  Nevada. 

The  BLM  Challis  Resource  Area 
(Salmon  District),  Bennett  Hills 
Resource  Area  (Shoshone  District),  and 
Owyhee  Resource  Area  (Boise  District) 
now  are  preparing  Resource 
Management  Plans  (RMPs)  that  are 
expected  to  incorporate  ecosystem 
management  strategies.  Similarly,  the 
Targhee  National  Forest  is  revising  its 
forest  plan,  and  the  Clearwater  National 
Forest  expects  to  revise  its  forest  plan. 
The  schedule  for  the  Clearwater  forest 
plan  revision  process  will  be  announced 
at  the  time  a  notice  of  intent  for  that 
purpose  is  piiblished.  These  five 
planniixg  efforts  will  continue.  The 
Challis,  Bennett  Hills,  and  Owyhee 
R.MPs  are  expected  to  be  completed  in 
1995.  The  Targhee  forest  plan  revision 
is  expected  to  be  complete  in  V996,  and 
the  Clearwater  forest  plan  revision  is 
exf>ected  to  be  completed  sometime 
i  Her  the  completion  of  the  UCRB  EIS. 


To  the  ext(  nt  possible,  those  planning 
efforts  wil  be  coordinated  with 
development  of  the  UCRB  ecosystem 
management  strategy.  The  UCPLB  EIS 
may  lead  ti>  a  Record  of  Decision  that 
amends  one  or  more  of  thtjse  five  plans 
following  completion  of  on-going 
planning  efforts.  If  the  UCRB  EIS  is 
completed! prior  to  completion  of  any  of 
these  five  in-going  efforts,  adjustments 
may  be  ma  de  to  ongoing  efforts  to 
ensure  coi  sistency  with  the  UCRB 
ecosystem  management  strategy. 

BLM  Ian  ds  subject  to  potential  plan 
amendme]  ts  through  the  UCRB  effort 
total  appn  ximately  14  million  acres  in 
five  states.  The  National  Forest  System 
lands  subject  to  potential  plan 
amendmeat  total  approximately  31.5 
million  ac  es. 

Concurr  ;nt  with  this  EIS,  a  basin- 
wide  asset  sment  known  as  the 
"Scientifio  Assessment  for  Ecosystem 
Management  in  the  Interior  Columbia 
River  Basi  i"  is  under  development. 
(The  "inte  rior  Columbia  River  Basin" 
has  been  (  efined  as  the  lands  in  the 
continental  United  States  tributary  to 
the  Coluntia  River  east  of  the  crest  of 
the  Cascade  Mountain  Range.)  This 
Scientific  Kssessment  will  cover  broad 
ecosysteni,  and  describe  social, 
economic,  and  biophysical  processes 
and  functiiDns.  The  natural  resources 
within  xhik  broad  geographic  area  have 
been  alterid  over  time  by  many  factors 
includingprought,  fire  suppression, 
global  clioiate  diange,  livestock  grazing, 
mining,  timber  harvest,  urbanization, 
and  watermses.  The  results  of  the 
Scientific  Assessment  will  be  used,  in 
part,  to  aimlyze  the  effects  of  past 
maiiagem»nt  and  present  management 
under  cmfent  land  use  plans  as  a 
baseline  t0  help  determine  the  need  to 
change  rtu  inagement  direction,  and  to 
determine  the  effects  of  difiierent 
approachi  s  to  ecosystem  management. 

The  EIS  will  analyze  a  number  of 
altemativi  (s.  One  will  be  no  action, 
defined  ai  current  land  use  pltui 
direction  n-ithout  modification  of  any 
decision  insulting  from  the 
Environrajental  Assessment  for  the 
ImplcmeE  tation  of  Interim  Strategies  for 
Managing  Anadromous  Fish-producing 
Watershei  s  in  Eastern  Oregon  and 
Washington,  Idaho,  and  Portions  of 
California  (commonly  referred  to  as  the 
"PACFIS  I"  strategy).  Another  will  be 
current  m  uiagement  direction  as 
modified  ly  any  decision  issued  as 
interim  d  rection  resulting  from  the 
'PACFIS  I"  environmental  assessment. 
As  indica  ed.  fiirther  alternatives  uill  be 
develope   in  response  to  issues 
identifiec  during  the  public  scoping 
process  a  defined  in  the  Council  on 
Environn  ental  Quality's  National 


Environmental  PoUcy  Act  (NEPA) 
implementing  regulations  to  identify  a 
range  of  reasonable  alternatives. 
Issues  that  are  expected  to  be 
addressed  in  detail  through  the 
development  and  analysis  of 
alternatives  (in  addition  to  the 
managranent  of  anadromous  fish 
habitat)  include  ecosystem  health  and 
its  forest,  rangeland,  and  aquatic/ 
riparian  components  with  emphasis  on 
population  viability  and  long-term 
sustainability  of  threatened, 
endangered,  and  sensitive  species.  The 
use  of  public  lands  and  resources  in  the 
production  of  goods  and  services  within 
the  context  of  sustainability  will  also  be 
examined.  Tlie  evaluatirai  of  these 
alternatives  and  others  will  consider 
people's  expectations  for  public  lands 
and  resources,  along  with  the  capability 
of  the  ecosystems  to  provide  and  sustain 
these  values  through  time.  Information 
will  be  used  from  3ie  basin-wide 
Scientific  Assessment,  Tribal 
governments,  state  and  local 
govenmients.  other  federal  agencies, 
and  other  appropriate  sources. 

The  direction  being  developed 
through  this  process  will  serve  as  an 
ecosystem  management  strategy  to  move 
from  current  conditions  to  more 
ecologically  sustainable  and  socially 
desirable  conditions,  leaving  options 
available  for  future  generations.  The 
strategy  will,  at  least,  establish  desired 
ranges  of  fiiture  conditions  for  broad 
forest,  rangeland,  and  aquatic/riparian 
habitat  types  and  inter-related  social, 
economic  and  landscape  systems. 
Achievement  of  desired  ranges  of  future 
conditions  by  practices  and  activities 
developed  and  implemented  at  the 
national  forest  and  BLM  district  level, 
will  result  in  restoration  of  ecosystem 
health  and  restoration  of  ecological 
processes  that  maintain  ecosystems  o\-or 
time.  Ecosystem  restoration  to,  and 
maintenance  within,  sustainable  ranges 
by  identifying  appropriate  goals  and 
objectives  and  management  practices., 
can  also  help  promote  viability  of 
associated  social  and  economic  systems. 
The  strategy  will  be  based  on  integration 
of  social  values,  ecological  capabilities, 
and  economic  relationships,  and  will 
recognize  treaty  rights  reserved  by 
various  Native  American  Tribes  on 
ceded  lands  and  will  fulfill  United 
States  government  tiust  responsibilities 
to  the  "Tribes.  TTie  strategy  will  (1) 
assure  habitat  coDdition  needed  to 
support  species  viability  within  the 
context  of  desired  ecosystem  function 
and  structure;  (2)  address  the  needs  of 
species  and  habitats  of  concern 
(currently  listed  or  being  considered  for 
listing  imder  the  Endangered  Species 
Act  or  designated  as  sensitive  species  by 
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the  Forest  Service  or  BLM);  (3)  support 
the  needs  of  d]maimc  ecosystems  that 
change  over  time  and  space;  and  (4) 
recognize  the  role  that  disturbance 
mechanisms  play  in  the  evolution  and 
maintenance  of  ecosystems. 

Scoping  meetings  are  tentatively 
planned  for  Coeur  d'Alene,  Moscow, 
Orofino,  Grangeville,  McCall,  Sahnon, 
Chalhs,  Idaho  Falls,  Pocatello,  Twin 
Falls,  Ketchtun,  and  Boise  in  Idaho; 
Missoula,  Libby,  Kalispell,  Hamilton, 
Helena,  and  Butte,  in  Montana;  Jackson, 
Wyoming;  Salt  Lake  City,  Utah;  and 
Elko,  Nevada.  Specific  dates,  times  and 
locations  for  the  meetings  will  be 
announced  in  local  newspapers  of 
general  distribution. 

The  Bureau  of  Land  Management  and 
the  Forest  Service  will  act  as  joint  lead 
agencies  to  prepare  the  EIS.  The  two 
agencies  will  consult  with  Tribal . 
Governments  and  coordinate  with  state 
and  local  governments  and  other  federal 
agencies.  The  Fish  and  Wildlife  Service 
and  the  National  Marine  Fisheries 
Service  will  be  consulted  ptirsuant  to 
the  Endangered  Species  Act. 

The  respcmsible  officials  for  National 
Forest  System  lands  will  be  the  Regional 
Foresters  for  the: 
— Intermountain  Region,  Federal 

Building,  324  25th  Street,  Ogden, 

Utah  84401;  and 
— Northern  Region,  P.O.  Box  7669, 

Missoula,  Montana, 
The  responsible  officials  for  public 
lands  administered  by  the  Bureau  of 
Land  Management  will  be  the  State 
Directors  for: 

— Idaho,  3380  Americana  Terrace,' 

Boise,  Idaho  83706; 
—Montana,  Granite  Tower,  222  N.  32nd 

Street,  Billings,  Montana  59101; 
—Wyoming,  P.O.  Box  1828,  Cheyenne, 

Wyoming  82003; 
—Utah,  324  South  State  Street,  Suite 

301,  Salt  Lake  City,  Utah  84111;  and 
—Nevada,  P.O.  Box  12000,  Reno, 

Nevada  89520. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  in  October,  1995,  and  will  be 
available  for  public  review  at  that  time. 
A  public  comment  period  of  90  days 
will  be  provided  for  the  draft  EIS. 

The  UCRB  OS  Team  (Team)  believes 
it  is  important  to  give  reviewers  notice 
at  this  early  stage  of  several  court 
rulings  related  to  pubUc  participation  in 
the  enviroimiental  review  process.  First, 
reviewers  of  draft  EISs  must  structure 
their  participation  in  the  envirorunental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
[Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553  (1978)). 


Also,  environmental  objections  that 
could  be  raised  at  the  draft  EIS  stage  but 
that  are  not  raised  until  after  completion 
of  the  final  EIS  may  be  waived  or 
dismissed  by  the  courts.  [City  ofAngoon 
V.  Model.  803  F.2d  1016, 1022  (9th  Or. 
1986)  and  Wisconsin  Heritages.  Inc.  v. 
Harris,  490  F.  Supp.  1334. 1338  (E.D. 
Wis.  1980)J.  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  90-day 
comment  period  on  the  draft  OS,  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Team  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final  EIS. 

To  assist  the  Team  in  identifying  and 
considering  issues  and  concerns  on  the 
proposed  action,  comments  on  the  draft 
EIS  should  be  as  specific  as  possible.  It 
also  is  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Comments  also  may  address 
the  adequacy  of  the  draft  EIS  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procediual  provisions  of  the  National 
Environmental  PoUcy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

It  is  expected  that  the  final  OS  will 
be  filed  with  the  Envirorunental 
Protection  Agency  approximately  6 
months  after  the  draft  OS  is  published. 
The  record  of  decision  for  National 
Forest  System  Lands  will  be  issued  with 
the  final  OS  and  will  be  subject  to 
Forest  Service  appeal  regulations  (36 
CFR  217).  The  BLM's  proposed  plan 
amendment  decision  will  be  published 
with  the  final  EIS  and  will  be  subject  to 
BLM  protest  regulations  (43  CFR 
1610.5-2).  The  BLM's  record  of  decision 
will  be  pubhshed  following  resolution 
of  any  protests. 
David  F.  Jolly, 

Regional  Forester.  Northern  Region. 
Dale  N.  Bosworth. 

Regional  Forester,  Intermountain  Region. 
Alan  R.  Piereon, 
Acting  State  Director,  Idaho. 
Larry  E.  Hamilton, 
State  Director,  Montana. 
IFR  Doc.  94-30085  Filed  12-6-94;  8:45  am) 


DEPARTMENT  OF  AQRICULTURE 
Forest  Service 

Frank  Church-River  of  No  Return 
Wilderness  Programmatic 
Managemant  Plan,  Boise,  Bitterroot, 
Nez  Pare*,  Payatta,  and  Salmon- 
Challis  National  Forests;  Boise, 
Custer,  Idaho.  Lamhl  and  Valley 
Counties,  ID 

AGENCY:  Forest  Service.  USDA. 
action:  Notice  of  intent  to  prepare 
Environmental  Lnpact  Statement. 


BILUNG  CODE  4310-GG-P 


SUMMARY:  The  Forest  Service  will 
prepare  an  Enviroiunental  Impact 
Statement  (OS)  to  document  the 
analysis.  It  will  disclose  the 
environmental  impacts  of  proposed 
actions  to  develop  goals  and  objectives, 
describe  desired  future  condition(s), 
establish  indicators  and  standards, 
delineate  management  zones,  develop 
management  prescriptions  and  estabUsh 
monitoring  requirements  for  the  Frank 
Chimii-River  of  No  Return  Wilderness, 
an  area  of  2,361,767  acres  in  Central 
Idaho.  This  Wilderness  contains  both 
the  Middle  Fork  and  Main  Salmon  Wild 
Rivers  and  the  Upper  Selway  Wild 
River. 

The  action  vdll  amend  the  existing 
Land  and  Resource  Management  Plans 
as  part  of  the  Final  Environmental 
Impact  Statement.  This  new 
management  direction  will  apply  to 
projects  implemented  after  site-specific 
analysis  has  been  conducted.  The 
coordinated  management  direction 
established  by  the  Record  of  Decision 
for  the  Final  Environmental  Impact 
Statement  will  be  incorporated  into  all 
land  and  resource  management  plans 
within  the  administrative  boundaries  of 
the  Frank  Chiuch-River  of  No  Return 
Wilderness. 

DATES:  Written  comments  concerning 
the  ^ope  of  the  analysis  described  in 
this  Notice  should  be  received  on  or 
before  December  30, 1994. 

ADDRESSES:  Send  written  comments  to 
FC-RONR  Wilderness  Coordinator,  P.O. 
Box  729,  Salmon,  ID  83467. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ken  Wotring,  Wilderness  Coordinator. 
Frank  Church-River  of  No  Return 
Wilderness,  208-756-5131. 
SUPPLEMENTARY  INFORMATION:  This  EIS 
will  update  the  existing  Management 
Plans  and  the  Land  and  Resource 
Management  (Forest)  Plans  that  govern 
the  Frank  Church-River  of  No  Return 
Wilderness  by  developing  goals  and 
objectives,  describing  Desired  Future 
Conditions,  selecting  indicators  of 
wilderness  condition.*:,  establishing 
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standmis  for  ikmm  indicakns, 
identifying  possible  management 
actions  for  sites  where  stmdanls  oould 
be  or  are  beiAg  exceeded,  delineating 
management  zuues,  developing 
management  prascriptions  and 
estabinihing  Biuuiloiiiig  requiremrats 
for  the  Ditleiiuut.  Boise,  Nez  Perce, 
Payette  and  Sahmm-OiaUis  National 
Forests  lands  wilSnn  this  wilderness 
area. 

Preliminaiy  issues  identified  to  date 
include: 

•  What  effect  will  man^ement 
decisions  have  on  the  Wilderness' 
ecological  values  md  the  preservation 
of  natural  biodiversity? 

•  How  will  exotic  plants  and  animals 
be  managed? 

•  Will  ejqMnding  exotic  plant  and 
animal  pc^Milations  ugnlficantly  aBiact 
wilderaess  values? 

•  Will  management  actions  have  an 
effect  on  fish  habitat  particularly 
salmon  and  steelhead  trout? 

•  Will  natural  fire  regimes  and  fire 
manag^BMit  practices  be  affected? 

•  Will  wildlife  species  and  their 
habitats  be  impacted  by  this  action? 

•  How  will  existing  mining  claims  be 
affected  by  this  action? 

•  Will  it  be  possible  to  establish  long 
term  baseline  monitoring  of  the 
wilderness  resource  after 
implementation  of  this  decision? 

•  How  will  research  be  affected  b>' 
this  decision? 

•  What  will  be  the  effects  of  human 
waste  and  litter  impacts? 

•  Will  it  be  possible  to  minimize  user 
impacts  and  reiduce  crowding  to  ensure 
a  positive  wilderness  experience? 

•  How  will  recrestiona]  activities  be 
managed  to  allow  for  use  while 
minimizing  impacts  to  the  natural 
resource  and  wilderness  experience? 

•  How  can  the  Wilderness'  cultural 
and  historical  values  be  protected  and 
maintained  while  at  the  same  time  be 
share  with  the  public? 

•  How  will  uni<)ue  qualities  and 
management  policies  of  the  Frank 
Church-River  of  No  Return  Wilderness, 
such  as  authorized  motorboats  on  the 
main  Salmon  River  and  established 
aircraft  use.  be  effected  by  thi.s  decision? 

•  How  can  stock  use  be  managed 
while  minimizing  impacts  to  the  natural 
nssource  and  wilderness  experience? 

•  How  will  the  decision  affect 
consistency  and  uniformity-  in 
r»!gulations,  cooperation  among  Ranger 
Districts  and  eccountability  in 
nianagemoit? 

•  How  can  outhtters  and  guides  be 
encouraged  to  p»erpetuate  the  wilderness 
resource  and  wildemoss  experience? 

•  How  can  the  state  and  private 
i:iholders  beeocouraqod  to  manage  their 
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oompetible  wi&  tibe 
iktemess? 
«  Howcai  tiuls  and  trailhead 
facilities  be  auaaaged  to  provide  access 
while  miaializing  impacts  to  the 
resource? 

•  Can  riv^  traffic  be  managed  in  an 
equitable  manner  that  minimizes 
impacts  ha  i%B  river  ukd  the  river 
experieaoe? ; 

•  What  is  Ithe  appropriate  amount, 
type  and  le\iel  of  development  aad 
maintenanca  for  adjacent  roads  and 
roadside  facilities? 

•  How  shl)uld  aircraft  access  be 
managed?    I 

•  What  isjthe  appropriate  level  of 
development  and  maintenance  for 
airstrips?     j 

The  Foresi  Service  is  seeking 
information jeoid  comments  from 
Federal,  Staie  and  local  agencies  as  well 
as  individuds  and  organizations  who 
may  be  interested  in,  or  affected  by,  the 
pr^osed  aclion.  The  Forest  Service 
invites  written  comments  and 
suggestions  bo  the  issaes  related  to  the 
proposal  an^  the  area  being  aaalyzed. 
Information  received  will  be  used  in 
preparation  k>f  the  £>raft  EIS  and  Final 
£15.  For  mcMt  effective  use,  comments 
on  potential!  issues  should  be  submitted 
to  the  Forest  Service  within  45  days 
from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register. 
Neutrally  fa|nlitated  public  meetings 
vsill  be  heldjin  Grangeville,  McCall, 
Boise,  Pocalsllo,  and  Salmon,  Idaho, 
and  Hamiltan,  Monttma,  on  December  5. 
6,  7.  8, 9.  aiad  10, 1994,  respectively,  for 
the  purposelof  identifying  issues, 
developing  Desired  Future  Conditions 
andjnappiiK  potential  management 
zones.  A  rej|>onse  card  will  be  mailed 
to  the  persons  and  organizations  on  the 
"Frankly  Speaking"  mailing  hst. 
Similarly  facilitated  public  meetings 
will  be  held  in  Cascade,  Idaho  Falls, 
Lewiston.  aud  Nampa,  Idaho,  and 
Missoula,  Montana,  to  solicit  conunents 
on  potential  indicators,  standards  and 
managemeri  prescriptions.  Response 
cards  will  again  be  sent  to  the  "Frankly 
Speaking"  i  lailing  list  to  solicit  input 
on  these  to^  ics.  Agency-sponsored  open 
house  meet  ngs  will  be  held  at  the 
Forest  Heac  quarters  offices  of  the 
Bitterroot, !  oise.  Caribou,  Nez  Perce, 
Payette  anc  Salmon-Challis  National 
Forests  to  g  ither  comments  on  the  Draft 
Enxironmei  tal  Impact  Statement.  The 
date,  time  a  id  location  of  all  of  the 
above  meet  ngs  will  be  published  in 
"The  Idaho  Statesman"  (Boise,  Idaho). 
"The  Misso  jlian"  (Missoula,  Montana). 
"The  Lewis  on  Tribune"  (Lewiston, 
Idaho).  "Th  3  Star  News  (McCall.  Idaho). 
"The  Post  [  egister"  (Idaho  Falls.  Idaho) 


and  "The  Recorder-Herald"  (Salmon, 
Idaho). 

Preparation  of  ihe  EIS  wiU  mclude  flie 
following  steps: 

1.  Detine  the  purpose  of  and  need  far 
action. 

2.  Identify  potentiid  issues,  desired 
future  coBC^tioBS  end  management 
zoiws. 

3.  Eliminelft  issaes  of  minor 
importance  or  those  Quft  have  been 
covored  by  previous  and  r^evant 
environmental  analysis. 

4.  Select  issues  to  be  analyzed  in 
depth. 

5.  Identify  prospective  indicators, 
standards  and  management 
prescriptions. 

7.  Identify  reasonable  alternatives  to 
the  proposed  action. 

8.  D^cribe  the  afSected  environment. 

9.  Identify  the  potential 
environmental  efibots  of  the 
alternatives. 

10.  Select  monitoring  requirements. 
Steps  2, 3,  and  4  will  be  completed 

through  the  scoping  process. 

Steps  5  will  consider  a  range  of 
alternatives  developed  from  the  key 
issues.  One  of  these  will  be  the  "No 
Action"  alternative,  in  which  the 
existing  management  direction  would 
be  maintained.  Other  alternatives  will 
consider  various  combinations  of 
indicators,  standards,  management 
zones  and  management  prescriptions  in 
response  to  issues. 

Step  8  will  describe  the  physical, 
biological  and  social  attributes  of  the 
area  to  be  affected  by  this  proposal,  with 
special  attention  to  the  environmental 
factors  that  could  be  adversely  affected. 

Step  9  will  analyze  the  environmental 
effects  of  each  alternative.  This  analysis 
will  provide  the  rationale  for  amending 
the  Land  and  Resource  Management 
(Forest)  Plans  and  will  be  consistent 
with  National  Forest  Management  Act 
requirements.  The  direct,  indirect,  and 
cumulative  effects  of  each  alternative 
will  be  analyzed  and  documented.  In 
addition,  management  prescription  or 
management  zone  specific  mitigation 
measures  will  be  identified  and  the 
effectiveness  of  these  mitigation 
measures  will  be  disclosed. 

The  approximate  boundary  of  the  area 
used  for  this  analysis  is  the  Frank 
Church-River  of  No  Return  Wilderness 
which  includes  almost  the  entire 
Middle  Fork  Salmon  River  drainage,  the 
Main  Salmon  River  drainage  from 
Wheat  Creek  downstream  to  the  South 
Fork  Salmon  River,  excluding  Little 
Mallard  and  Robertson  Creeks  and  that 
portion  of  the  Main  Salmon  River 
downstream  from  the  South  Fork 
Salmon  River  to  Huntz  Gulch  on  the  . 
South  side  of  ttie  rivet,  the  Big  Creek 
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drainage  downstream  from  Smitfi  Credi, 
and  the  South  Fork  Salmon  River 
downstream  iram  Knob  Creek.  A  total  of 
2,361.767  acres  in  four  counties  (Custer, 
Idaho,  Lemhi  and  Valley)  is  included  in 
this  Wikiemess  area.  For  a  map,  please 
refer  to  the  *Trank  Church-River  of  No 
Return  Wildoness  (North  Half,  South 
Half),  available  from  the  USDA,  Forest 
Service,  intermountain  Region,  Ogdea 
Utah  84401. 

The  proposed  management  activities 
would  be  administered  by  the  Frank 
Churdi-River  of  No  Return  Wilderness 
Headquarters  in  Lemhi  County,  Idaho. 

Agency  representatives  and  other 
interested  people  are  invited  to  visit 
with  Forest  Service  officials  at  any  time 
during  the  EIS  process.  Three  speafic 
time  periods  are  identified  for  the 
receipt  of  formal  comments  on  the 
analysis.  The  three  comment  periods 
are,  (1)  during  the  scoping  process.  (2) 
during  the  draft  indicators  and     - 
standards  identification  and 
management  prescriptions  development 
phase,  and  (3)  during  the  fonnal  review 
period  of  the  Dnit  EIS. 

The  Draft  EIS  is  estimated  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  Cor  pidibc 
review  in  Octobo- 1995.  At  that  time. 
the  Q'A  vdil  publish  an  availability 
notice  of  the  Draft  EIS  in  dte  Federal 
Regster. 

Tne  comment  period  on  the  Draft  EIS 
will  be  45  days  bam  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appean  in  the 
Federal  Register.  It  is  very  important 
that  those  inteiested  in  this  proposed 
action  participate  at  that  time.  To  be 
most  helpfiil.  comments  on  the  Draft  EIS 
should  be  as  specific  as  possible  and 
ma}'  address  the  adequacy  of  the 
statement  of  merits  of  the  allBmatives 
discussed  (see  The  Council  on 
Environmental  Quality  Regulatiaos  fiar 
implementing  the  procedural  provisions 
of  the  Natioaal  Environmental  Poliqr 
Act  at  40  CFR  1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  revie%vers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  positions  and 
contentions.  "Vennont  Yankee  Nuclear 
Power  Corp,  v.  KRDDC".  435  U.S.  519. 
553  (1978).  £n%ironmental  obfections 
that  could  have  been  raised  at  die  draft 
stage  may  be  waived  if  not  raised  until 
after  oompietian  of  the  final 
environmental  impact  statement.  "City 
ofAngpon  v.  Hodel."  (9th  Circuit,m 
1986  and  "Wisconsin  Heritages,  Inc.  v 
ffams."490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  The  reason  for  this  is  to 


ensure  that  substmtive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  related  to  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  Referring  to  specific 
pages  or  chapters  of  the  Draft  EIS  is 
most  helpful.  Comments  may  also 
address  the  adequacy  of  the  Draft  EIS  or 
the  merits  of  the  alternative  formulated 
and  discussed  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulatitms  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Pohcj-  Act.  40  CFR 
15033,  in  addressing  these  points. 

The  final  EIS  is  expected  to  be 
released  December  1. 1995. 

The  Lead  Forest  Supervisory  for  the 
Frank  Church-River  of  No  Return 
Wilderness,  who  is  the  Responsible 
Official  for  the  EIS,  will  then  make  a 
decision  regarding  this  proposal  after 
considering  the  comments,  responses, 
and  environmental  consecpieooes 
discussed  in  the  Final  Qivironraental 
Impact  Statem«it.  and  applicable  laws, 
regulations,  and  policies.  The  reasons 
for  the  decision  will  be  documented  in 
a  Reoord  of  Decision. 

Dated:  hfovetnber  IS.  1994. 

CiMrles  C  Wildes, 

Lead  ForesJ  Supervisor.  FC-ftONF 
Wilderness. 

(94-30047-Filed  12-&-94:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  StandartSs  and 
Technology 

pocket  No.  94068(M30(H 

RM  •093-AB2t 

Approval  of  Federal  Informatian^ 
Procassing  Standards  Pubiicalion  192, 
Application  Profile  for  the  GovenMnent 
Information  Locator  Service  (GILS) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
ACTION:  The  puipose  of  this  notice  is  to 
aimounce  thai  the  Secretary  of 
Commerce  has  approved  a  new 
standard,  which  will  be  pubUshed  as 
FIPS  Publication  192.  Application 
Profile  for  the  Government  Information 
Locator  Service  (GILS). 

SUMMARY:  On  )uly  5,  1994.  notice  was 
published  in  the  Federal  Segister  (59 
FR  34414)  diat  a  Federal  Information 


Processing  Standard  for  Application 
Profile  fcr  the  Government  Infnmation 
Locator  Service  (GILS)  was  being 
proposed  far  Federal  use. 

Ine  written  comments  submitted  by 
interested  parties  and  other  material 
availri>le  to  the  Department  relevant  to 
this  standard  were  reviewed  by  NIST. 
On  the  basis  of  this  Te\iew,  NIST 
recommended  that  the  Secretary 
approve  the  standard  as  a  Federal 
InfanaattoB  Processing  Standards 
PuWcatkm.  and  prepwed  a  detailed 
justification  dccMnwit  for  the 
Secretary's  review  in  support  of  that 
retXHuawMinatieo. 

Tin  detailed  iusiification  doctmient 
which  was  yewButed  to  the  Secretary  is 
part  of  IkepaMic  record  and  is  available 
for  inspedicp  and  copying  in  the 
Depaitineufs  Gmtiai  Refoence  and 
Recordb  In^ec^on  Facihty,  Room  6020. 
Herbert  C  Heaver  Building.  14th  Street 
between  Penssytvania  and  Constitution 
Avepfnes.WW. VfaAington.  DC  20230. 

Tliis  FffS  contains  t»»'o  sections:  (1) 
An  announcement  section,  which 
provides  infannation  concerning  the 
uppIiLaMHty.  implementation,  and 
maintenance  of  ttie  standard:  and  (2)  a 
spedficatioBS  section  which  deals  with 
the  terJiBifal  requirements  of  the 
standard.  Oeiy  me  announcement 
section  of  the  standard  is  pronded  in 
this  notice. 

EFFECTIVE  DAIS:  This  standard  becomes 
effective  June  30. 1995. 
ADDRESSES:  Interested  parties  may 
purchase  copies  of  this  standard. 
inrliidii^  the  terJiniral  specifications 
section,  from  die  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  informatioD  from  NllS  for  this 
Standard  isaat  out  in  the  Where  to 
Obtain  Capias  Section  of  the 

I  section  of  the  standard. 


FOR  FUmMER  MFORMATXM  CONTACT: 
Mr.  Eliot  duistian.  (703)  648-7243.  U.S. 
Ceoloffcal  Survey.  802  National  Center. 
Resten.  VA  22092. 

Dated-  November  29. 1994 


nssociote  utn^Bf. 

Prapasad  Federal  Information 
Praoessk^  Standards  Publication  192 

(Date) 

Announcing  lihe  Standard  for 
Application  Profile  for  the  Co\-emmcnt 
Information  Locator  Service  (GILS) 

Fedefai  information  Processing 
Standards  PubiicatioDs  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (.NIST)  after 
approval  by  the  Secictar)'  of  Commerce 
pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Administrdtive 
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Services  Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  Application 
Profile  for  the  Government  Information 
Locator  Service  (GILS)  (FTPS  PUB  192). 

2.  Category  of  Standard.  Software 
Standard,  Information  Interchange. 

3.  Explanation.  This  standard 
describes  an  application  profile  for  the 
Government  Information  Locator 
Service  (GILS).  This  application  profile 
is  based  primarily  on  the  American 
National  Standard  for  Information 
Retrieval  Application  Service  Definition 
and  Protocol  Specification  for  Open 
Systems  Interconnection  (ANSI/NISO 
Z39.50-19g2),  developed  by  the 
National  Information  Standards 
Organization  (NISO).  The  Government 
Information  Locator  Service  (GILS)  is  a 
decentralized  collection  of  servers  and 
associated  information  services  that  will 
be  used  by  the  public  either  directly  or 
through  intermediaries  to  find  pubUc 
information  throughout  the  Federal 
government. 

This  GILS  Profile  specifies  the  use  of 
ANSI/NISO  Z39.50-1992  in  information 
service  applications  and  provides 
specifications  for  the  overall  GILS 
application,  including  the  GILS  Core 
and  other  aspects  of  the  GILS  server 
operating  in  the  Internet  environment. 
This  GILS  profile  will  enable  GILS 
client  systems  to  interconnect  and  to 
interoperate  with  any  GILS  server.  This 
profile  addresses  intersystem 
interactions  and  information 
interchange  for  the  GILS,  but  does  not 
specify  user  interface  requirements,  the 
internal  structure  of  databases  that 
contain  GILS  Locator  Records,  or  search 
engine  functionality. 

GILS  servers  will  support  search  and 
retrieval  by  accepting  a  search  query 
and  returning  a  result  set  or  diagnostic 
messages.  GILS  servers  may  also 
support  browsing  by  accepting  a  well- 
known  search  query  and  returning  a  list 
of  Locator  Records  in  brief  display 
format. 

Some  of  the  information  resources 
pointed  to  by  GILS  Locator  Records,  as 
well  as  the  GILS  server  itself,  may  be 
available  electronically  through  other 
communications  protocols  including  the 
common  Internet  protocols  that 
facilitate  electronic  information  transfer 
such  as  remote  login  (Telnet),  File 
Transfer  Protocol  (FTP),  and  electronic 
mail.  The  use  of  SMTP  and  MIME 
protocols  or  other  communications 
paths  is  outside  the  scope  of  the  GILS 
Profile. 

The  GILS  Profile  was  developed  by  a 
group  of  industry  and  government 
experts  in  ANSI/NISO  Z39.50-1992 
implementations,  system 


implemei  itations,  and  the  organization 
of  inform  ition.  The  specifications 
included  in  the  GILS  Profile  reflect  the 
consensiK  of  this  group  based  on  its 
work  and  input  from  a  range  of 
stakehol(^ers. 

4.  App^ving  Authority.  Secretary  of 
Commer 

5.  Maintenance  Agency.  U.S. 
Department  of  the  Interior,  United 
States  Gefalogical  Survey  (USGS). 

Questi(ins  concerning  this  standard 
are  to  be  iddressed  to  the  Maintenance 
Agency:  i  JILS  Program,  United  States 
Geologic  il  Survey  (USGS),  802  National 
Center,  F  estoh.  VA  22092.  Users  of  this 
standard  who  need  to  be  notified  of 
changes  i  bat  occur  prior  to  the  next 
publicati  m  of  the  standard  should 
complete  the  Change  Request  Form 
provided  in  this  publication  and  send  it 
to:  Standards  Processing  Coordinator 
(ADP),  Computer  Systems  Laboratory, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 
The  NIS' '  will  issue  Change  Notices  on 
an  as-ne<  ded  basis. 

6.  Rela  :ed  Documents. 

a.  Fed*  ral  Information  Resources 
Manager  lent  Regulations  (FIRMR) 
subpart ;  01-20.303,  Standards  and 
subpart  301-39-1002,  Federal 
Standarcis. 

b.  Office  of  Management  and  Budget 

Bulletin  )4- ,  Establishment  of 

Govenm:  ent  Information  Locator 
Service. 

c.  Am<  rican  National  Standard  for 
Informal  on  Retrieval  Application 
Service  I  lefinition  and  Protocol 
Specifia  tion  for  Open  Systems 
Intercom  lection  (ANSI/NISO  Z39.50- 
1992). 

d.  A  li  t  of  additional  references  for 
the  App  cation  Profile  is  contained  in 
section  £ ,  References,  of  the 
specifica  tions. 

7.  Obj(  ctives.  The  objectives  of  the 
Applicat  on  Profile  for  the  GILS  are  to: 
— Enable  users  to  identify,  locate,  and 

access  or  acquire  publicly  available 

Feders  1  information  resources, 

including  electronic  information 

resoui  :es. 
— Provic  B  a  uniform  approach  to 

provic  ing  information  locator  services 

to  the  lublic. 
— Enable  every  agency  to  establish 

standa  rds-based  network-accessible 

locate!  records. 

8.  Apj  licability 
a.  Thii 

use  by 


provide  assistance  in  how  to  obtain  the 
information. 

b.  This  standard  is  required  for  use  by 
Federal  agencies  in  those  information 
locators  that  are  established  and 
maintained  as  part  of  the  Government 
Information  Locator  System  (GILS) 
pursuant  to  the  requirements  of  0MB 

Bulletin  94- and  other 

applicable,  law,  regulation,  and  policy. 

c.  The  GILS  Core  requirements  of  this 
standard  apply  to  those  GILS  locator 
records  which: 

— Describe  information  resources 

maintained  by  the  Federal 

government, 
— Comply  with  the  defined  GILS  Core 

Elements; 
— Are  mutually  accessible  through 

interconnected  electronic  network 

facilities  without  charge  to  the  direct 

user;  and 
— ^Are  designated  by  the  agency  to  be 

part  of  the  Federal  government  GILS 

Core,  pursuant  to  0MB  Bulletin  94- 


standard  is  recommended  for 
F  »deral  agencies  in  the 
develop]  [lent  and  establishment  of 
informal  ion  locators,  i.e.,  information 
resource !  that  identify  other  information 
resource  >,  descrit)e  the  information 
availabl(  in  those  resources,  and 


9.  Specifications.  The  AppUcation 
Profile  for  the  Government  Information 
Locator  System,  (affixed). 

10.  Implementation.  The 
implementation  of  this  standard 
involves  three  areas  of  consideration: 
development  and  aex^uisition  of  GILS 
implementations,  validation,  and 
interpretations  of  the  standard. 

10.1  Development  and  Acquisition 
of  GILS  Implementations.  This  standard 
is  effective  June  30, 1995. 

10.2  Validation.  Validation  of  GILS 
implementation  is  not  required  at  this 
time.  Testing  for  conformance  to  this 
standards  is  at  the  discretion  of  the 
agency.  Agencies  may  select  the  tests  to 
be  administer4ed  and  the  testing 
organization  that  administer  the  tests. 

10.3  Interpretation  of  this  standard. 
Resolution  of  questions  regarding  this 
standard  will  be  provided  by  NIST. 
Questions  concerning  the  content  and 
specifications  should  be  addressed  to: 
Director,  Computer  Systems  Laboratory, 
Attn:  FIPS  for  GILS  Interpretation, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 
Telephone:  (301)  975-2833. 

11.  Waivers.  Under  certain 
exceptioned  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  Section  3506(b) 
of  Title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federa' 
computer  system,  or 
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b.  Cause  a  maior  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govenunentwide  sa\'ings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
beads  may  also  act  without  a  written 
waiver  reque.st  when  they  determine 
that  conditions  for  meeting  the  standard 
c:armot  be  met  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  fin(iings(s).  A  copy  of  each 
suc:h  decision,  with  procurement 
sensitive  or  classified  portions  clearly 
identified,  shall  be  sent  to:  National 
Institute  of  Standards  and  Technology; 
Attn:  FIPS  Waiver  Decisions. 
Technology  Building,  Room  B-154; 
Gaithersburg.  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Afiiairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  part  of  the  notice  of  solicitation 
for  offers  of  an  acquisition  or,  if  the 
waiver  determination  is  made  after  that 
notice  is  published,  by  amendment  to 
such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
delejtions  as  the  agency  is  authorized 
and  decides  to  make  un^er  5  U.S.C.  Sec. 
552{bJ.  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

12.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the; 
included  specifications  document  is  by 
arrangement  vyith  the  United  States 
Geological  Survey  (USGS).)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  192  * 
(FIPSPUB192),  and  title.  Payment  may 
be  made  by  check.  mcMicy  order,  or 
deposit  account 

IKR  Doc  94-23890  Filed  12-0-94;  8:45  ami 
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Meeting 

agency:  National  Institute  of  Standards 

and  Technology,  DOC. 

ACTION:  Notice  of  public  meeting. 

SUMMART:  National  Institute  of 
Standards  and  Technology  announces  a 
meeting  of  producers  of  metal  reference 
materials  used  in  the  chemical  analysis 
of  metals.  The  purpose  of  this  meeting 
is  to  discuss  means  for  achieving 
traceability  to  national  measurement 
standards. 

DATES:  The  meeting  will  be  held  on 
December  13, 1994  at  9:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Physics  Building,  Room  A- 
366,  Gaithersburg.  Maryland. 
FOfl  FURTHER  INfORMATiOH  CONTACT: 
Mr.  William  P.  Reed,  in  the  NIST  Office 
of  Measurement  Services,  Room  B-354 
Physics  Building,  NIST,  Gaithersburg. 
Maryland  20899.  Phone  301-975-2011. 
FAX  301-948-3825. 

Dated:  Dereraber  1. 1994. 
Samuel  Kramer, 
Associate  Director. 

|FR  Doc.  94-30048  Filed  12-6-94;  8:45  aicj 
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National  Oceanic  and  Atmospheric 
Administration 

p.D.  11 21 948} 

SmaR  Takes  of  Ringed  Seals  Incldemal 
to  On-lce  Seismic  Activity 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  issuance  of  letters  of 

authorization. 

SUMMARY:  In  accordance  with  section 
101(a)(5)  of  the  Marine  Mammal 
Protection  Act  (MMPA)  as  amended, 
and  impleflientii^  regulations, 
notification  is  her^y  given  that  letters 
of  authorization  to  take  ringed  seals 
incidental  to  on-ice  seismic  operations 
in  the  Beaufort  Sea  off  Alaska  were 
issued  on  December  1. 1994  to  BP 
Exploration.  Western  Geophysical,  and 
Schlumberger.  all  of  Anchorage.  AK. 
DATES:  These  letters  of  authorization  are 
effective  from  December  1, 1994  until 
December  1.  1995. 

ADDRESSES:  The  apphcations  and  letters 
are  available  for  review  in  the  following 
offices:  Office  of  Protected  Resources, 
NMFS.  1315  East- West  Midway.  Silver 
Spring.  MD  20910  and  WestemAlajOa 
Field  Office.  NMFS.  701  C  Street. 
Anchorage,  AK  99513. 


FOR  FURTHER  INFORMATION  CONTACT. 
Kenneth  R.  Hollingshead.  Office  of 
Protected  Resources.  NMpS,  (301)  713- 
2055  or  Ron  Morris.  Western  Alaska 
Field  Office,  NMFS.  (907)  271-5006. 
SUPPLEMENTARY  INFORMATION:  Section 
101(a)^5)(A)  of  the  MMPA  (16  U.S.C. 
1361  ef  seq.)  directs  NMFS  to  allow,  on 
request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region,  if  certain  findings 
are  made,  and  r^ulations  are  issued. 
Under  the  MMPA.  the  term  "taking" 
means  to  harass,  himt,  capture  or  kill  or 
to  attempt  to  harass,  hunt,  capture  or 
kill  marine  mammals. 

Permission  may  be. granted  for  periods 
up  to  5  years  if  the  Secretan,-  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  \nl\  have  a 
negligible  impact  on  the  species  or 
stock(s)  of  marine  mammals  and  uill 
not  have  an  unmitigable  adv«-sc  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses.  In 
addition.  NMFS  must  prescritje   ^ 
regulations  that  include  permissible 
metliods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat, 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  ringed  seals 
incidental  to  on-ice  seismic  actiiities 
were  promulgated  on  fanuar}- 13. 1993 
(58  FR  4091)  and  remain  in  effect  until 
December  31, 1997. 

Summary  of  Requests 

NMFS  received  requests  for  letters  of 
authorizatioD  on  the  dates  specified 
irom:  (1)  BP  Exploration  (.Alaska)  Inc.. 
900  East  Benson  Blvd.  P.O.  Box  196612. 
Anchorage.  AK  99519-6612  (July  15. 
1994.  revised  September  20.  1994);  (2) 
Western  Geophysical/  Western  Atlas 
International.  Iiic.  351  E.  International 
Airport  Road,  Anchorage.  AK  99518- 
1299  (Novemb«-  4. 1994);  and  (3) 
Schlumberger.  500  W.  International 
Airport  Road.  Anchorage.  .\K  99518 
(October  31. 1994).  All  betters  request  a 
take  by  harassment  of  a  small  number  of 
ringed  seals  incidental  to  on-ice  seismic 
work  in  the  Beaufort  Sea.  AK. 

Issuances  of  these  letters  are  based  on 
findings  that  the  total  takings  will  have 
a  negligible  impact  on  the  ringed  seal 
spei:ies  or  stock  and  will  not  have  an 
unmitif[abie  adverse  impact  on  the 
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availability  of  this  species  for 
subsistence  uses. 

Dated:  December  1, 1994. 

P.A.  Montanio, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

IFR  Doc  94-30080  Filed  12-6-94;  8:45  am] 

MLUNQ  CODE  3S1»-2>-^ 

P.D.113094A] 

Mid-Atlantic  Fishery  Management 
Councii;  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  and  its 
Demersal  Species  Committee  (with 
Atlantic  States  Marine  Fisheries 
Commission  (ASMFC)  Summer 
Flounder  Board)  will  hold  public 
meetings  on  Deceinber  20-22, 1994,  at 
the  Ocean  Place  Hilton,  One  Ocean 
Boulevard,  Long  Branch,  NJ  07740- 
6700;  telephone:  (908)  571-4000. 

On  December  20.  the  Demersal 
Species  Committee  (with  the  ASMFC 
Summer  Flounder  Board)  will  meet 
from  1:00  until  4:00  p.m.  At  7:00  p.m., 
there  will  be  a  hearing  on  Amendment 
5  to  the  Atlantic  Mackerel,  Squid,  and 
Butterfish  Fishery  Management  Flan 
(FMP). 

On  December  21,  the  full  Council  will 
meet  from  8:00  a.m.  until  2:30  p.m. 
From  2:30  p.m.  until  4:30  p.m..  there 
will  be  a  scoping  meeting  for 
Amendment  1  to  the  Bluefish  FMP. 

On  December  22,  the  full  Council  will 
meet  from  8:00  a.m.  until  approximately 
noon. 

The  following  topics  may  be 
discussed: 

(1)  Possible  adjustment  to  the  1995 
summer  flounder  harvest  target  and 
commercial  quota. 

(2)  Review  of  hearing  draft  for  Scup 
FMP, 

(3)  Scoping  for  Summer  Flounder 
Amendment  7, 

(4)  Straddling  stocks, 

(5)  Mid-Atlantic  implications  for  New 
England  groundfish  emergency, 

(6)  Weakfish  management, 

(7)  Other  fishery  management  matters. 
The  Council  meeting  may  be  revised, 

lengthened  or  shortened  based  on  the 
progress  of  the  meeting.  The  Council 
may  go  into  closed  session  to  discuss 
personnel  or  national  security  matters. 
FOn  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer.  Executive  Director, 
Mid-Atlantic  Fishery  Management 


Council  300  S.  New  Street,  Dover.  DE 
19901;  t  ilephone:  (302)  674-2331. 
SUPPLEM  ENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  1  nth  disabilities.  Requests  for 
sign  Ian  ;uage  interpretation  or  other 
auxiliar  '  aids  should  be  directed  to 
Joanna  Davis  on  (302)  674-2331,  at  least 
5  days  p  rior  to  the  meeting  date. 

Dated:  Movember  30, 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 


(FRDoc. 
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MLUNQ  O  IDE  3S10-42-F 


COMMf  TEE  FOR  THE 
IMPLEIiENTATlON  OF  TEXTILE 
AQREPMENTS 


Announcement  of  an  Import  Restraint 
Limits  Ibr  Certain  Cotton  and  Man- 
Made  F1  ber  Textile  Products  Produced 
or  Mant  factured  in  El  Salvador 

Decemb«rl,  1994. 

AGENCY;  Committee  for  the 

Implem  mtation  of  Textile  Agreements 

(CITA). 

ACTION:  ^ssuing  a  directive  to  the 

Commii  sioner  of  Customs  establishing  a 

limit  foi  the  new  agreement  year. 


EFFECTIi  E 


FOR 

Naomi 

Specialist 

Appare 

(202) 

quota 

Quota 


(20') 


call 

embargf>i 

(202) 


DATE:  January  1. 1995. 

FUrfTHER  INFORMATION  CONTACT: 
reeman.  International  Trade 

,  Office  of  Textiles  and 
,  U.S.  Department  of  Commerce, 
!12.  For  information  on  the 
sfetus  of  this  limit,  refer  to  the 
£  tatus  Reports  posted  on  the 
buUetiq  boards  of  each  Customs  port  or 
927-5850.  For  information  on 
es  and  quota  re-openings,  call 
;-3715. 


4(2 

SUPPLEI  lENTARY  INFORMATION: 

Autha  ity:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultiiral  Act  of  1956.  as  amended  (7 
U.S.C  1  154). 

The  B  lemorandum  of  Understanding 
(MOU)  lated  September  26, 1994 
betweei  i  the  Governments  of  the  United 
States  a  nd  El  Salvador  establishes  a 
Umit  fo  ■  cotton  and  man-made  fiber 
textile  froducts  in  Categories  340/640 
for  the  period  January  1, 1995  through 
December  31, 1995. 

Thesf  limits  are  subject  to  revision 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(URATC).  On  the  date  that  both  the 
United  (States  and  El  Salvador  are 
members  of  the  World  Trade 
Organiaation,  the  restraint  limits  will  be 


i 


modified  in  accordance  with  the 
URATC. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS  \ 

numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29. 1993). 
Information  regarding  the  1995 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
December  1, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terais  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  December  9, 
1993;  pursuant  to  the  Memorandum  of 
Understanding  dated  September  26, 1994 
between  the  Governments  of  the  United 
States  and  El  Salvador:  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  January  1, 
1995,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  Categories 
340/640.  produced  or  manufactured  in  El 
Salvador  and  exp>orted  during  the  twelve- 
month period  b^imiing  on  January  1, 1995 
and  extending  through  December  31, 1995.  in 
excess  of  874,500 dozen. 

Imports  charged  to  this  category  limit  for 
the  period  October  1, 1994  through  December 
31, 1994  shall  be  charged  against  that  level 
of  restraint  to  the  extent  of  any  unfilled 
balance.  In  the  event  the  limit  established  for 
that  [>eriod  has  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

The  limit  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the. 
provisions  of  the  MOU  dated  September  26, 
1994  between  the  Govenunents  of  the  United 
States  and  El  Salvador. 

In  carrying  out  the  above  directions,  the 
Conunissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  info  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
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exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(l]. 

Sincerely. 
Rita  D.  Hayes. 

Chairman,  Corrmiitteefm' the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  94-30036  Filed  12-6-94;  8:45  am] 

■UINQ  CODE  a610-DR-F 


Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Indonesia 

December  1. 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  December  1, 1994. 
FOn  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  increased, 
variously,  for  carryforward,  special 
carryforward  and  S  percent  for 
allowance  for  traditional  folklore 
products. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Registra-  notice  58  FR  62645. 
published  on  November  29. 1993).  Also 
see  59  FR  55834,  published  on 
November  9, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU  dated 
September  23, 1994,  but  are  designed  to 


assist  only  in  the  implementation  of 
certain  of  its  provisions. 
RiUD.  Hayes, 

Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  fi>r  the  ImpknMiitalioii  of  Textile 
Agreements 

Deceml>er  1, 1994. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  3, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactiued  in  Indonesia  and 
exported  during  the  six-month  period  which 
began  on  July  1. 1994  and  extends  through 
December  31, 1994. 

Effective  on  December  1, 1994,  you  are 
directed  to  amend  the  directive  dated 
November  3, 1994  to  increase  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  Memorandum  of 
Understanding  dated  September  23, 1994  and 
the  current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Indonesia: 


Category 

Adjusted  six-monlh 
lirnt' 

Levels  in  Group  1 
336/636 

261  91 1  dozen 

341  

345  

351/651  

375,065  dozen. 
197,678  dozea 
202  669  dozen. 

^The  iinvts  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  June  30, 
1994. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

RiU  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  94-30037  Filed  12-6-94;  8:45  am) 
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DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP93-198-00q 

Alabama-Tennessee  Natural  Gas 
Company;  Proposed  Recovery 

December  1, 1994. 

Take  notice  that  on  November  29 
1994,  Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee),  filed  to 
recover  die  net  debit  balance  due  and 


payable  by  Shippers  on  its  system  under 
Section  33.4  of  the  General  Terms  and 
Conditions  of  the  Alabama-Tennessee's 
FERC  Gas  Tariff.  Second  Revised 
Volimie  No.  1.  According  to  Alabama- 
Tennessee,  the  amoimt  due  results  from 
a  true-up  performed  by  Alabama- 
Tennessee  following  the  elimination  of 
its  Transportation  Cost  Rate  Adjustment 
(TCRA).  Alabama-Tennessee  states  that 
its  filing  reconciles  the  remaining  costs 
associated  with  stranded  upstream 
capacity  still  owed  to  Alabama- 
Tennessee,  notwithstanding  the 
elimination  of  its  TCRA  pursuant  to  the 
Commission's  November  9, 1994  order 
in  Docket  No.  RP93-198,  and  certain 
refunds  recently  made  by  Tennessee  Gas 
Pipeline  Company  to  be  flowed  through 
by  Alabama-Tennessee. 

Alabama-Tennessee  proposes  that  it 
be  permitted  to  recover  this  true-up 
adjustment  through  a  one-time  direct 
biU  to  affected  customers  which  it  will 
show  on  regular  invoices  that  it  will 
tender  for  January,  1995  service  when 
its  former  resale  customers'  demand 
historically  increases.  Alabama- 
Tennessee  states  that  by  utilizing  this 
approach,  any  adverse  effects  that  these 
customers  might  otherwise  experience 
during  the  time  these  costs  are  being 
recovered  will  be  mitigated. 

Alabama-Tennessee  has  requested 
that  the  Commission  grant  such  waivers 
as  may  be  necessary  to  accept  and 
approve  the  filing  as  submitted. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Enei^gy  Regulatory  Commission, 
825  North  Capital  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  December  8, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  fiUng  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LokCCashell. 
Secretary. 

[FR  Doc.  94-30061  Filed  12-6-94;  8:45  am) 
■UMQ  COOC  STIT-OI-M 


[Docket  No.  MG88-3-01 0 

norida  Gas  Transmission  Company; 
Notice  of  Filing 

December  1, 1994. 

Take  notice  that  on  November  21, 
1994,  Florida  Gas  Transmission 
Company  (FGT)  submitted  revised 
standards  of  conduct  under  Order  Nos. 
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497  et  seg.i  and  Order  No«.  566  and 
566-A.'  FGT  states  that  it  is  revising  its 
standards  of  conduct  to  incorporate  the 
changes  required  hy  Oder  No.  566-A. 

FGT  states  that  copies  of  this  filing 
have  been  mailed  to  all  parties  on  the 
official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regalatory  Commission,  825 
North  Capit(d  Street,  hfE.,  Washington, 
DC  20426.  in  accordance  with  Rules 
2112  or  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  December  16, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CaafaeD. 
Secretary. 

|FR  Doc.  94-30062  Filed  12-&-94;  8:45  am] 
MLUNQ  OQOK  •nr-ov-M 


[Doctet  No.  GTtS-6-000| 

Mississippi  Rivsr  Transmission 
Corporation;  Flowthrougtt  of 
.  Purchassd  Qas  Rsfvnd  and  Taite-or- 
Pay  Costs 

December  1. 1994. 

Take  notice  that  on  November  28. 
1994,  Mississippi  River  Transmission 


'  Order  No.  497.  53  FR  22139  (Jun*  14,  1988),  m 
FERC  Stats,  a  Reg.  1 30,820  (1968):  Order  No.  497- 
A.  orderon  nheating.  S4  FR  527ai  (Oeceniber  22, 
1989).  in  FERC  SMS.  »  Rags.  30,868  (1989 ):  Order 
No.  497-B,  order  extending  sunset  date,  5S  FR 
53291  (December  28,  1990),  01  FERC  Stats,  k  Regs. 
1 30.906  (1990):  Order  No.  497-C.  order  extending 
sunset  dale,  57  FR  9  (Jammry  2, 1992).  ID  FERC 
Suts.  a  Regs.  130.934  (1991).  rehearing  denied.  57 
FR  5815  (February  18,  1992),  58  FERC161.139 
(1992);  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969 F.  2d  1187  (DC  Gr.  1992); 
Order  No.  497-D.  orderon  remand  and  extending 
sunset  date.  Ill  FERC  Stats.  &  Regs.  1 30.958 
(December  4.  1992).  57  FR  58978  (December  14. 
1992);  Ord«  No.  497-E,  order  on  rehearing  and 
extending  susnet  date.  59  FR  243  (Januar>'  4.  1994). 
55  FERC161.381  (December  23.  1993);  Order  No. 
497-F,  order  denying  rehearing  and  granting 
clarification.  59  FR  15336  (April  1, 1994),  66  FERC 
1 61,347  (March  24,  1994h  and  Order  No.  497-c;. 
order  extending  sunset  dale.  59  FR  32884  (June  27, 
1994).  m  FERC  Stats,  k  Regs.  1 30,996  ()u:ie  17, 
1994). 

'  Standards  of  Conduct  and  Reporting 
Ruquiroments  for  Transportation  and  Afniiale 
Transactions.  Order  No.  566,  59  FR  32885  (June  27, 
1994,  m  FERT  Stst.s.  i  Regs.  1  30,997  (June  17, 
1994);  Order  No.  566-A.  order  on  rehearing.  .59  FR 
52896  (OctotKf  20,  19»4).  ttS  FERC  161,044 
iOitober  14,  1994). 


Corporatiin  (MRT)  submitted 
worksheets  reflecting  the  flowthrough  of 
a  purchased  gas  refund  received  by 
MRT  from  Equitable  Resources 
Marketin{  (Equitable)  and  take-or-pay 
costs  paid  by  MRT  to  Natural  Gas 
Pipehne  (  bmpany  of  America  (NGPL). 

MRT  sti  tes  that  the  purchase  gas 
refund  an  oimt  is  a  result  of  reallocated 
deliveries  applicable  to  the  mtmth  of 
March,  If  93  and  that  the  take-or-pay 
costs  paiq^to  NGPL  are  in  accordance 
with  NGPi's  Docket  No.  RP94-248 
accepted  ly  Commission  order  dated 
October  2t,  1993.  MRT  states  that 
subject  toreceipt  of  Commission 
approval.  It  proposes  to  refund  by  check 
each  customer's  respective  porticm  of 
the  refund  and  take-or-pay  costs, 
inciudingjinterest  through  January  10, 
1994.        j 

MRT  stites  that  a  copy  of  this  filing 
is  being  niailed  to  each  of  MRT's  former 
jurisdictional  sales  customers  and  the 
state  comsiissions  of  Arkansas,  UUnois 
and  Missouri. 

Any  peison  desiring  to  be  heard  or  to 
protest  sa|d  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Refeulatory  Commission,  825 
North  Cap  itol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Sections 
385.211  ai  id  385.214  of  the 
Commissi  sn's  Rules  of  Practice  and 
Procedur«  (18  CFR  385.211,  385.214). 
All  such  I  lotions  or  protests  should  be 
filed  on  oi  before  December  8, 1994. 
Protests  M  ill  be  considered  by  the 
Commissi  on  in  determining  the 
appropria  e  action  to  be  taken,  but  will 
not  serve  o  make  protestants  parties  to 
the  procet  ding.  Any  person  wishing  to 
become  a  larty  must  file  a  motion  to 
intervene^  Copies  of  this  filing  are  on 
file  with  t|ie  Commission  and  are 
available  or  public  inspection. 
Lois  D.  Ca^iell, 
Secretory. 

(FR  Doc.  94-30063  Filed  12-6-94;  8:45  am) 
BILUNG  coo  :  6717-01-M 


(Docket  N( .  TM9&-3-2J-000] 

Mississip  }i  River  Transmission 
Corporati  >n;  Proposed  Change  in 
FERC  Gai  Tariff 

December    ,  1994. 

Take  nc  tice  that  on  November  28, 
1994.  Mis  iissippi  River  Transmission 
Corporatii  m  (MRT)  submitted  for  filing 
as  part  of  jts  FERC  Gas  Tariff,  Third 
Revised  \  olume  No.  1,  the  following 
tariff  shee  s  listed  below,  with  a 
proposed  jffective  date  of  January  1, 
1995: 


Eighth  Revised 
Eighth  Revlsi 


Sheet  No.  5 
ikI  Sh«!et  No.  6 


Eighth  Revised  Sheet  No.  7 
Third  Revised  Sheet  No.  8 

MRT  states  that  the  purpose  aS  the 
fihng  is  to  adjust  the  Fuel  Use  and  Loss. 
Percentages  under  its  Rate  Schedules 
FTS,  SCT,  ITS,  FSS  and  ISS  to  reflect 
revised  methodologies  that  more 
accurately  quantify  the  Current  Fuel  Use 
and  Loss  Percentages  and  Annual  Fuel 
Use  and  Loss  Surcharges. 

MRT  states  that  copies  of  its  filing  are 
available  for  inspection  at  its  business 
offices,  located  in  St  Louis,  Missouri, 
and  have  been  mailed  to  all  of  its 
affected  customers  and  the  State 
Commissions  of  Arkansas,  Illinois  and 
Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protest  should  bie 
filed  on  or  before  December  8. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-30064  Hied  12-6-94:  S:45  ami 

WLUNG  COOE  triT-OMi 

[Project  No.  21 88-030] 

Montana  Power  Company; 
Authorization  for  Continued  Project 
Operation 

December  1, 1994. 

On  November  25, 1992,  Montana 
Power  Company,  licensee  for  the 
Missouri-Madison  Project  No.  2188, 
filed  an  application  for  a  new  or 
subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder 
Project  No.  2188  is  located  on  the 
Missouri  and  Madison  Rivers  in 
Cascade,  Lewis  and  Clark.  Madison,  and 
Gallatin  Counties,  Montana. 

The  license  for  Project  No.  2188  was 
issued  for  a  period  ending  November  30, 
1994.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
untler  the  terms  and  conditions  of  the 
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prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  IS  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA, 
then,  based  on  Section  9(b)  of  the 
Admuiistrative  Procedure  Act,  5  U.S.C 
558(c),  and  as  set  forth  at  18  CFR 
18.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  appUcation  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b). 
to  continue  project  operations  imtil  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  Section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2188 
is  issued  to  Montana  Power  Company 
for  a  period  effective  December  1, 1994. 
through  November  30. 1995,  or  until  the 
issuance  of  a  new  license  for  the  project 
or  other  disposition  under  the  FPA, 
whichever  comes  first.  If  issuance  of  a 
new  hcense  (or  other  disposition)  does 
not  take  place  on  or  before  November 
30, 1995.  notice  is  hereby  given  that, 
pursuant  to  18  CFR  16.18(c),  an  annual 
license  under  Section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  Section 
15  of  the  FPA,  notice  is  hereby  given 
that  Montana  Power  Company  is 
authorized  to  continue  operation  of  the 
Missouri-Madison  Project  No.  2188 
until  such  time  as  the  Commission  acts 
on  its  application  for  subsequent 
license. 

LoiaD.CaslieU, 

Secretary. 

[FR  Doc.  94-30065  Filed  12-6-94;  8:45  ami 
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proceeding.  The  conference  will  be  held 
in  a  room  to  be  designated  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  N.E.. 
Washington,  D.C.  20426.  All  parties 
should  be  represented  by  principals 
who  have  the  authority  to  commit  to  a 
settlement. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-30066  Filed  12-6-94;  8:45  am| 
BIUMG  COOE  cnr-oi-M 


DDodiet  No.  RP94-428-000] 

Natural  Gas  Pipeline  Company  of 
America;  Technical  Conference 

December  1, 1994. 

Take  notice  that  on  Thursday,  |anuar>' 
12. 1995.  at  10:00  a.m.,  the 
Commission's  staff  will  convene  a 
technical  conference  to  allow  the  parties 
to  address  the  remaining  issue  as 
discussed  in  the  Commission's  October 
27. 1994  order  in  the  above-captioned 


[Docket  No.  RP9S-S6-00(q 

Questar  Pipeline  Company;  Storage 
Report 

December  1, 1994. 

Take  notice  that  on  November  29, 
1994.  Questar  Pipeline  Company 
(Questar),  as  required  by  the 
Commission's  orders  issued  in  the 
referenced-restructuring  dockets,' 
submits  for  filing  studies  requireid  in 
connection  with  (1)  Questar's  retention 
of  3  Bcf  of  working-gas  capacity  at  its 
Clay  Basin  storage  facility  for  system 
operation  and  balancing  and  (2)  the 
assignment  of  7  Bcf  of  Clay  Basin 
working-gas  capacity  to  Mountain  Fuel 
Supply  Company. 

Questar  states  that  it  has  distributed 
copies  of  this  filing  to  all  parties  of 
record  in  Questar's  Order  No.  636 
restructuring  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulator)'  Commission.  825 
North  Capitol  Street,  N.E.,  Washington. 
DC  20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  21, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
UisD.CasheU, 
Secretary. 

(FR  Doc.  94-30067  Filed  12-6-94:  8:45  ami 
BIUINQ  COOE  tn7-«1-M 


■62  FERC  161,192  (1993).  orderon  rehg.64 
FERC161. 157  (1993). 


[Doclcet  Nos.  RP91 -203-050  and  RP94-309- 

ooq 

Tennessee  Gas  Pipeline  Company; 
Tariff  niing 

December  1. 1994. 

Take  notice  that  on  November  23, 
1994,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  the  following  tariff 
sheets  to  be  effective  on  the  specified 
dates  to  comply  with  Commission 
orders  in  the  referenced  dockets. 
Item  A 

Fifth  Rexised  Volume  No.  1 
Substitute  Original  Sheet  No.  29A 
IteraB 

Fifth  Revised  Volume  No.  I 
Third  Substitute  Original  Sheet  No.  22 
Second  Revised  Second  Substitute  Original 

Sheet  No.  22 
Substitute  First  Revised  Third  Revised  Sheet 

No.  22 
Substitute  Fifth  Revised  Sheet  No.  22 
Third  Substitute  Original  Sheet  No.  24 
Second  Revised  Second  Substitute  Original 

Sheet  No.  24 
Second  Revised  Third  Revised  Sheet  No.  24 
Substitute  Fifth  Revised  Sheet  No.  24 

ItemC 

Fourth  Re\nsed  X'olume  No.  1 
Substitute  Original  Sheet  No.  186 
Substitute  First  Revised  Sheet  No.  186 
Second  Substitute  First  Revised  Sheet  No. 

190 
Substitute  Original  Sheet  No.  192 
Substitute  Original  Sheet  No.  204 
Substitute  Original  Sheet  No.  206 

ItemD 

Original'Volume  No.  2 

Second  Substitute  29tb  Revised  Sheet  No  5 
Substitute  13th  Revised  Sheet  No.  9 
Substitute  Fifth  Revised  Sheet  No.  9a 

Teimessee  states  that  the  revisions 
made  by  Tennessee  comply  with  the 
Order  in  Docket  No.  RP91-203. 
November  9. 1994  (69  FERC  1  61,212) 
accepting  tariff  sheets  implementing 
Tennessee's  cost  of  service  settlement 
and  with  the  order  of  November  18  in 
Docket  Nos.  RP94-309  et  al.  (69  FERC 
1  61,234).  In  particular.  Tennessee  has 
clarified,  through  the  tariff  sheet  Usted 
in  Item  A,  which  surcharges  apply  to 
the  PTR  Rate  Schedule  and  clearly 
stated  the  rate  after  current  adjustment 
will  be  increased  to  refiect  the 
appUcable  surcharges. 

ui  Item  B,  Teimessee  has  reflected  the 
removal  of  GSR  costs  from  its  IT  rates 
for  the  period  of  September  1993 
through  April  1994  and  a  reduction  to 
the  GSR  components  effective  May  1 
and  August  1  (respectively).  Tennessee 
is.  however,  reserving  its  right  to  seek 
rehearing  of  the  Commission's  order  but 
has  adjusted  the  rates  as  specified  by  the 


Federal  Register  /  Vol.  59,  No.  234  /  Wednesday,  December  7.  1994  /  Notices  63083 


63082 


Federal  Register  /  Vol.  59.  N< 


Comnuaakm.  as  demonstiated  in 
Schedules  1-1.3. 

In  Item  C,  Tennessee  modified  the 
effective  date  of  Ae  settlement  fuel  rates 
for  Rate  Schedule  NET  shippers  to 
November  1, 1992.  This  clunge  does  not 
apply  to  the  Segment  U  rates  which  are 
subject  to  separate  determination  in 
Dodcet  No.  RP92-132.  Finally,  in  Item 
D,  Tennessee  has  reflected  the 
appropriate  settlement  rate  for  OSP 
imder  the  T-180  Rate  Schedule  for  the 
period  November  1992  through 
September  1993  and  from  September 
1993  to  current 

Any  person  desiring  to  protest  said 
filing  should  file  a  intrtest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  N.E., 
Washington,  D.C  20426.  in  accordance 
Mrith  Ride  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  December  8, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  apfm^riate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LobD-Cuhell. 
Secretary. 

|FR  Doc  M-a0068  Filed  12-6-94;  8:45  am] 
stLUNO  ooee  snT-at-M 

(Docket  No.  RP93-147-407] 

Tennessee  Gas  Pipeline  Company; 
RateRiing 

December  1. 1994. 

Take  notice  that  on  November  23, 
1994,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FFRC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Substitute  First  Revised 
Sheet  No.  94.  Substitute  Original  Sheet 
Nos.  95A  and  95B,  Substitute  First 
Revised  Sheet  Nos.  96  and  100.  with  a 
proposed  effective  date  of  November  1, 
1994.  Tennessee  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  letter  order  dated 
November  15, 1994. 

Tennessee  states  that  the  Commission 
approved  Tennessee's  previous  filing 
subject  to  a  few  modifications.  The 
.instant  filing  implements  thos<! 
modifications.  Specifically,  Tennessee 
has  clearly  stated  at  Sheet  No.  95B  that 
any  authorized  overrun  transportation 
will  be  subject  to  the  scheduling 
priorities  of  Section  5(e)  of  Article  ID  of 
its  General  Terms  and  Conditions, 
which  clearly  states  that  authorized 
overrun  has  a  priority  below  firrn 
transportation.  Tennessee  has  aLso 
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modified  the  language  of  §  3.4(b)  to 
clarify  thi  it  Tennessee  will  waive  both 
the  overr  in  charge  and  the  $25.00 
penalty  v  hen  overruns  ate  authorized. 
Tennesse  s  has  also  added  the  language 
that  had  I  een  omitted  from  SecticMi  8.1 
oftheFS  late  Schedule. 

Tennes  »e  also  states  that  has  made  a 
few  other  changes  in  the  instant  filing 
to  either  ( larify  items  or  respond  to 
customerlrequests.  Specifically. 
Tennessee  has  replaced  the  term 
"excess  (feliverability"  with 
"conditio  aal  deliverability"  wherever  it 
appears  ii  i  the  FS  Rate  Schedule  and 
replaced  the  term  "customer"  with 
"Shipper"  wherever  it  appeared. 
Tennessee  has  clarified  that  Section 
3.4(e)  applies  to  assignments  as  well  as 
agency  a^^ngements.  Finally, 
Tennessee  has  clarified  that  the 
requirement  that  a  Shipper's  Maximum 
Storage  Quantity  be  between  30  and  ISO 
times  a  si  tipper's  Maximum  Daily 
Withdrav  al  Quantity  applies  exclusive 
of  any  co  iditional  deliverability 
awarded  n  this  docket. 

While  Tennessee  does  not  believe  any 
waivers  a|«  necessary,  Tennessee 
respectfully  requests  that  the 
Conuriss  on  grant  any  waivers  it  deems 
necessary  for  acceptance  of  this  filing. 

Tennea  see  states  that  copies  of  the 
filing  ha>J  s  been  mailed  to  all  of  its 
jurisdictii  >nal  customers  and  affiected 
state  regmatory  commission. 

Any  pe  rson  desiring  to  protest  with 
reference  to  said  filing  should  file  a 
protest  w  th  the  Federal  Energy 
Regulato)  y  Commission,  825  North 
Capitol  S  reet,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section  211 
of  the  Coi  mnission's  Rules  of  Practice 
and  Proci  dure,  18  CFR  385.211.  All 
such  prol  ests  should  be  filed  on  or 
before  De  cember  8, 1994.  Protests  will 
be  consic  ered  by  the  Commission  in 
determin  ng  the  appropriate  acticxi  to  be 
taken,  bu  will  not  serve  to  make 
protestan  :s  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  and 
available jfor  public  inspection. 
Lois  D.  Ca  ihell. 
Secretary. 

(PR  Doc.  9  t-30069  Filed  12-6-94;  8:45  ami 
BILLINO  C0(  E  CTir-aVM 


[Docket  N  >.  RP94-425-002I 

Tennessi  le  Gas  Pipeline  Company; 
Tariff  Piii  yq 


December  1 

On  No  ember 
Gas  Pipe  ine 


informat«)n 

issued 

docket, 


1994. 

23, 1994,  Tennessee 
Company  (Tennessee)  filed 
in  response  to  the  order 
Oitober  27  in  the  referenced 
ap  FERC 1 61,094  (1994).  and 


the  following  revised  tariff  sheets  to  be 
effective  November  1. 1994  to  reflect  the 
revisions  to  the  GSR  comptment  of  the 
Rate  Schedules  IT.  IT-X.  and  PAT: 

Sub  1st  Rev  Sheet  No.  21A 
6th  Rev  Sheet  Na  22 
Sub  1st  Rev  Sheet  Na  22A 
6th  Rev  Sheet  Na  24 
Sub  9st  Rev  Sheet  Na  30 

Tennessee  states  diat  the  tariff 
revisions  respond  to  the  order  issued 
November  18. 1994  in  Docket  Nos. 
RP94-309.  et  al.  (69  FERC  1 61,234) 
where  the  Commission  directed 
Tennessee  to  file  tariff  dieets  reflecting 
the  elimination  of  G^  costs  allocated  to 
its  IT  rates  based  on  the  original 
amortization  period  reflect^  in  Docket 
Nos.  RP93-151  and  RP94-39.  Temtessee 
states  that  it  is  filing  ccmcurrently  in 
Docket  Nos.  RP91-203  and  RP94-309 
tariff  sheets  reflecting  the  same 
adjustment  for  periods  prior  to 
November  1, 1994. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commissioii. 
825  North  Capitol  Street.  NE.. 
Washington,  1X1 20426,  in  accordance 
with  Rule  211  of  the  CommissicHi's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  December  8, 1994.  Protests  will 
be  considered  by  the  Commissian  in 
determining  the  appropriate  acticm  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretory. 

IFR  Doc.  94-30071  Filed  12-6-94;  8:45  am] 
BILUNG  CODE  S717-01-M 


[Docket  No.  CP95-10S-M<9 

Tennessee  Gas  Pipeline  Company, 
CNG  Transmission  Corporation, 
National  Fuel  Gas  Supply  Corporation; 
Application 

December  1, 1994. 

Take  notice  that  on  November  29, 
1994,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252-2511,  CNG  Transmission 
Corporation  (CNG),  445  West  Main 
Street,  Clarksburg.  West  Virginia  26301, 
and  National  Fuel  Gas  Supply 
Corporation  (National  Fuel),  10 
Lafayette  Square.  Buffalo,  New  York 
14203,  collectively  referred  to  as 
Applicants,  jointly  filed  in  Docket  Na 
CP95-103-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act. 
for  permission  and  approval  to  abandon 
an  exchange  service  rendered  pursuant 
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to  Tennessee's  Rate  Schedule  X-50. 
CNG's  Rate  Schedule  X-10,  and 
NaUonal  Fuel's  Rate  Schedule  X-8,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Applicants  state  that  this  exchange 
service  was  authorized  on  August  10, 
1972  in  Docket  No.  CP72-203,  and 
amended  on  July  29, 1976.  It  is  further 
stated,  that  this  service  was  performed 
under  the  terms  of  an  exchange 
agreement  dated  October  28, 1975; 
under  which  CNG  and  National  Fuel 
agreed  to  deliver  up  to  15,000  Mcf  of 
natural  gas  per  day  to  Tennessee. 
National  Fuel  would  deliver  for  its 
affiliate,  The  Sylvania  Corporation,  a 
percentage  of  the  volimies  of  natural  gas 
fit>m  production  at  the  Raisch  Unit  in 
the  Adrian  Pool  to  Tennessee's  24-inch 
line  through  CNG's  *  existing  facilities 
in  Steuben  County.  New  York,  and 
receive  in  turn  equivalent  volumes  of 
natural  gas  from  Teimessee  for  the 
account  of  Sylvania  Corporation  at  the 
Ellisburg  delivery  point  in  Potter 
County,  Tennessee.  All  gas  delivered  to 
Tennessee  by  CNG  would  be  considereSl 
gas  delivered  for  the  account  of  National 
Fuel  until  such  time  as  CNG  had 
returned  to  National  Fuel  the  volumes 
of  gas  reserves  owned  by  Sylvania  in  the 
Raisch  Unit. 

No  facilities  are  proposed  to  be 
abandoned  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  22. 1994.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 


•CNG's  legal  name  was  previously  Consolidated 
Gas  Supply  Coqwration  (until  I960)  and 
Consolidated  Gas  Transmission  Corporation  (until 
19B8). 


Practice  and  Procedure,  a  hearing  will 
be  held  writhout  further  notice  before  the 
Commission  or  its  designee  on  this 
apphcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procediue  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
vmnecessary  for  the  Applicants  to 
appear  or  be  represent^  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc  94-30072  Filed  12-e-94:  8:45  am] 
BILUNQ  OOOC  snT-ei-M 

[Docket  No.  CP9S-102-000] 

Williams  Natural  Gas  Company; 
Request  Under  Blanket  Authoriration 

December  1. 1994. 

Take  Notice  that  on  November  23, 
1994,  Williams  Natural  Gas  Company 
(WNG),  P.O.  Box  3288,  Tulsa,  Oklahoma 
74101.  filed  in  Docket  No.  CP95-102- 
000  a  request  pursiiant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
by  sale  to  Peoples  Natural  Gas  Company 
(Peoples)  facihties  in  Reno,  Sedgwick 
and  Cowley  Counties,  Kansas,  under 
WNG's  blanket  certificate  issued  in 
Docket  No.  CP82-479-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically.  WNG  proposes  to 
abandon  approximately  4.522  feet  of  3- 
inch  and  4-inch  lateral  pipeline, 
measuring,  regulating  and  appurtenant 
facilities  serving  the  towns  of  Haven, 
Mt.  Hope  and  New  Salem,  Kansas.  WNG 
proposes  to  sell  the  facilities  for 
$50,585. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 


be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiiral  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-30073  Filed  12-6-94:  8:45  am] 
BILUNQ  CODE  cnr-oi-M 


[Docket  No.  RP94-267-0031 

Wyoming  Interstate  Company,  Ltd.; 
Filing  of  Revised  Tariff  Sheets 

December  1. 1994. 

Take  notice  that  on  November  29, 
1994,  Wyoming  Interstate  Company, 
Ltd.  (WIC)  filed  a  Motion  To  Place  Rates 
Into  Effect  accompanied  by  revised  tariff 
sheets  incorporating  the  new  rates  as 
revised  to  reflect  a  December  1, 1994 
effective  date  and  a  revised  Annual 
Charge  Adjustment  (ACA)  rate 
previously  effective  October  1, 1994. 
WIC  states  that  on  Jime  29, 1994.  the 
Commission  accepted  WIC's  rate  filing, 
and  suspended  its  effectiveness  until 
December  1, 1994  (67  FERC  1  61.390). 
WIC's  motion  places  those  higher  rates 
into  effect  on  December  1, 1994.  subject 
to  refund  and  other  conditions,  and  its 
revised  tariff  sheets  include  those  which 
were  suspended  and  with  respect  to 
which  no  compliance  changes  were 
required  by  the  Commission's  June  29. 
1994  order. 

WIC  states  that  copies  of  this  filing 
have  been  served  on  WIC's 
jurisdictional  customers  and  public- 
bodies,  and  the  filing  is  available  for 
public  inspection  at  WIC's  offices  in 
Colorado  Springs.  Colorado'. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington. 
DC  20426.  in  accordance  with  Sections 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  Section 
385.211).  All  such  protests  should  be 
filed  on  or  before  December  8, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-30074  Filed  12-6-94:  8:43  ami 
BILLING  CODE  eriT-OI-ll 
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[Project  No.  249»-006-WA] 

Pug«t  Sound  Power  &  Light  Company; 
Correction  Of  Comment  Date 

December  1, 1994. 

In  the  notice  issued  November  23, 
1994  (59  FR  61313.  November  30. 1994). 
the  date  for  filing  written  comments  on 
the  Draft  Environmental  Impact 
Statement  should  be  January  23. 1995, 
instead  of  January  17. 1995. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-30059  Filed  12-6-94;  8:45  am] 
■lUMO  CODE  mr-oi-M 


[Docket  No.  RP94-411-001] 

Tennessee  Gas  Pipeline  Company; 
Rate  Filing 

December  1,1994. 

Take  notice  that  on  November  23. 
1994,  Tennessee  Gas  Pipeline  Company 
(Tennessee],  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  Substitute  Second 
Revised  Sheet  Nos.  126, 128. 129. 
Substitute  Original  Sheet  No.  659D  and 
Third  Revised  Sheet  No.  125.  Tennessee 
states  that  the  purpose  of  this  filing  is 
to  comply  with  the  Commission's 
October  27, 1994  order  in  the  above- 
referenced  docket  approving 
Teimessee's  proposed  PAT  Rate 
Schedule.  Tennessee  requests  an 
effective  date  for  the  above-referenced 
sheets  of  November  1, 1994. 

Tennessee  states  that  in  its  October  27 
Order,  the  Commission  conditioned  its 
acceptance  on  Teimessee  responding  to 
concerns  that  the  Commission  had  with 
the  filing.  In  response,  the  instant  filing, 
eliminates  the  reference  to  "Shipper's 
facilities"  in  §  3.2  of  the  PAT  Rate 
Schedule  at  Sheet  No.  125.  Second, 
Tennessee  has  clarified  at  Sheet  No.  125 
that  scheduling  under  Rate  Schedule 
PAT  is  subject  to  the  same  scheduling 
provisions  as  all  other  rate  schedules. 
Third,  Tennessee  made  the  changes 
requested  by  the  New  England  Customer 
Group  at  Sheet  No.  659D. 

In  addition  to  the  above-described 
changes,  Tennessee  states  that  it  has 
modified  the  nominations  procedures  to 
allow  shippers  to  nominate  PAT  Service 
on  a  monthly  basis  during  the  Winter 
Season  instead  of  requiring  them  to 
nominate  on  a  seasonal  basis.  Tennessee 
has  agreed  to  make  this  change  at  the 
request  of  shippers  because  monthly 
nominations  will  provide  shippers  with 
additional  flexibility. 

Tennessee  also  states  that ,  in  response 
to  concerns  that  certain  restrictions  on 
PAT  service  might  not  be  necessary  or 
might  be  discriminatory,  restricting  PAT 
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servio  s  to  storage  points  is  necessary  at 
this  til  ae  in  order  to  avoid  problems 
with  1  ennessee's  nomination  and 
alloca  ion  system.  Tennessee  is  willing 
to  reel  aluate  the  need  for  this 
restric  ion.  but  does  not  feel  that  it  can 
ensure  smooth  operations  for  this  winter 
withoi  It  it.  Similarly,  Tennessee  states 
that  b4  cause  all  of  Tennessee's  storage 
interci  mnection  points  are  covered  by 
balancang  agreements,  the  balancing 
agreeiaent  requirement  will  not  prevent 
anyon^  ft'om  using  this  service  this 
wintei  If,  after  one  winter  season  of 
operat  ons.  Teimessee  removes  the 
storage  restriction,  it  will  also  reevaluate 
the  need  for  the  balancing  agreement 
requirement. 

Whie  Tennessee  does  not  believe  any 
waiveis  are  necessary,  Tennessee 
respea  fully  requests  that  the 
Commission  grant  any  waivers  it  deems 
necessary  for  acceptance  of  this  filing. 

Tennessee  states  that  copies  of  the 
filing  nave  been  mailed  to  all  of  its 
jiirisdlctional  customers  and  affected 
state  regulatory  commission. 

Any  person  desiring  to  protest  with 
reference  to  said  filing  should  file  a 
protesj  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitcfl  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section  211 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  18  CFR  385.211.  All 
such  orotests  should  be  filed  on  or 
beforelDecember  8. 1994.  Protests  will 
be  con  sidered  by  the  Commission  in 
detem  lining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protes  ants  parties  to  this  proceeding. 


Copie; 


availa  )le  for  public  inspection. 

Lois  D.  Cashell. 

Secrett  ry. 

[FR  Do  :.  94-30070  Filed  12-6-94;  8:45  am) 
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of  this  filing  are  on  file  and 


FEDE  tAL  ENERGY  REGULATORY 
COMK  ISSIQN 

[Dock«  t  Nos.  ST95-1-000  et  al.J 

North)  im  Illinois  Gas  Company;  Self- 
Implei  nenting  Transactions 

Decern  )er  1, 1994. 

Tak !  notice  that  the  following 
transa  :tions  have  been  reported  to  the 
Comni  ission  as  being  implemented 
pursui  nt  to  Part  284  of  the 
Comn  ission's  regulations,  sections  311 
and  3  2  of  the  Natural  Gas  Policy  Act 
of  197^  (NGPA)  and  Section  7  of  the 
NGA  ind  Section  5  of  the  Outer 
Contii  ental  Shelf  Lands  Act. ' 


'  Noti4e  of  a  transaction  does  not  constitute  a 
detemiiiation  that  the  terms  and  conditions  of  the 


The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  section  284.102  of 
the  Commission's  regulations  and 
section  311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  section  284.122  of 
the  Commission's  regulations  and 
section  311(a)(2)  of  the  NGPA. 

A  "D"  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  Section 
284.142  of  the  Commission's 
Regulations  and  section  3 1 1  (b)  of  th^ 
NGPA.  Any  interested  person^iay  file 
a  complaint  concerning  such  sales 
pursuant  to  Section  284.147(d)  of  the 
Commission's  Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  Section  284.163  of  the 
Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  Section 
284.222  and  a  blanket  certificate  issued 
under  section  284.221  of  the 
Commission's  regulations. 

A  "G-I"  indicates  transportation  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  under 
Section  284.227  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
piirsuant  to  Section  284.223  and  a 
blanket  certificate  issued  under  section 
284.221  of  the  Commission's 
regulations. 

A  "G-LT"  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under  section 
284.224  of  the  Commission's 
regulations. 

A  "G-HT"  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 


proposed  service  will  be  approved  or  that  the 
noticed  filing  is  in  compliance  with  the 
Commission's  regulations. 
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certificate  issued  under  section  284.224  to  section  284.303  of  the  Commission's 

of  the  Commission's  regulations.  regulations. 

A  "K"  indicates  transportation  of  A  "K-S"  indicates  transportation  of 

natural  gas  on  the  Outer  Continental  natural  gas  on  the  Outer  Continental 

Shelf  by  an  interstate  pipehne  on  behalf  Shelf  by  an  intrastate  pipeline  on  behalf     ^^"^""^ 

of  another  interstate  pipeline  pursuant  of  shippers  other  than  interstate 


pipelines  pursuant  to  section  284.303  of 
the  Commission's  regulations. 
Lois  D.  Casbell, 


Docket 


ST95-1 

ST95-2 

ST95-3 

ST9S-4 

ST95-5 

ST95-6 

ST95-7 

ST95-6 

ST95-9 

ST95-10 

ST95-11 

ST95-12 

ST95-13 

ST95-14 

ST95-15 

ST95-16 

ST95-17 

ST95-18 

ST95-19 

ST95-20 

ST95-21 

ST95-22 

ST95-23 
ST95-24 
ST95-25 

ST95-26 
ST95-27 
ST95-28 
ST95-29 
ST9&-30 
ST95-31 


Transporter/seller 


NORTHERN  ILLINOIS 
GAS  CO. 

NORTHERN  ILLINOIS 
GAS  CO. 

CYPRESS  GAS  PIPE- 
LINE CO. 

ACADIAN  GAS  PIPE- 
LINE SYSTEM. 

NORAM  GAS  TRANS- 
MISSION CO. 

NORAM  GAS  TRANS- 
MISSION CO. 

ACADIAN  GAS  PIPE- 
LINE SYSTEM. 

TEJAS  GAS  PIPELINE 
CO. 

TEJAS  GAS  PIPELINE 
CO. 

COLORADO  INTER- 
STATE GAS  CO. 

COLUMBIA  GULF 
TRANSMISSION  CO. 

COLUMBIA  GULF 
TRANSMISSION  CO. 

COLORADO  INTER- 
STATE GAS  CO. 

TEXAS  GAS  TRANS- 
MISSION CORP. 

TEXAS  GAS  TRANS- 
MISSION CORP. 

TEXAS  GAS  TRANS- 
MISSION CORP. 

CANYON  CREEK 
COMPRESSION  CO. 

TRAILBLAZER  PIPE- 
LINE CO. 

EL  PASO  NATURAL 
GAS  CO. 

EL  PASO  NATURAL 
GAS  CO. 

KOCH  GATEWAY 
PIPELINE  CO. 

KOCH  GATEWAY 
PIPEUNECO. 

KOCH  GATEWAY 

PIPELINE  CO. 
KOCH  GATEWAY 

PIPELINE  CO. 
KOCH  GATEWAY 

PIPELINE  CO. 

KOCH  GATEWAY 
PIPELINE  CO. 

TEXAS  GAS  GATHER- 
ING CO. 

WESTAR  TRANS- 
MISSION CO. 

WESTAR  TRANS- 
MISSION CO. 

WESTAR  TRANS- 
MISSION CO. 

WESTAR  TRANS- 
MISSION CO. 


Recipient 


NATURAL  GAS  P/L 
CO  OF  AM..  ET  AL 

NATURAL  GAS  P/L 
CO  OF  AM..  ET  AL 

COLUMBIA  GULF 
TRANS.  CO..  ET  AL. 

NATURAL  GAS  P/L 
CO.  OF  AM..  ET  AL 

DELHI  GAS  MARKET- 
ING CORP. 

TIDEWEST  TRADING 
&  TRANSPORT  CO. 

NATURAL  GAS  P/L 
CO.  OF  AM.,  ET  AL 

SEAGAS  PIPELINE 
CO. 

AMOCO  ENERGY 
TRADING  CORP. 

VESSELS  OIL  &  GAS 
CO. 

PERRY  GAS  COMPA- 
NIES, INC. 

MATRIX  GAS  CORP  ... 

MID-CONTINENT  EN- 
ERGY. INC. 

COLUMBIA  ENERGY 
SERVICES  CORP. 

GASLANTIC  CORP 


MERIDIAN  OIL  TRAD- 
ING. INC. 
CHEVRON  U.S.A.  INC 

CITY  OF  HASTINGS 
UTILITIES. 

TOTAL  MINATOME 
CORP. 

PREMIER  ENTER- 
PRISES, INC. 

CYPRESS  GAS  MAR- 
KETING CO. 

APACHE  TRANS- 
MISSION CORP.- 
TEXAS. 

AMERADA  HESS 
CORP. 

AIR  PRODUCTS  & 
GENERAL.  INC. 

ASSOCIATED  INTRA- 
STATE PIPELINE 
CO. 

AQUILA  ENERGY 
MARKETING  CORP. 

NATURAL  GAS  PfL 
CO.  OF  AMERICA. 

KN  ENERGY.  INC  


NORTHERN  NATURAL 

GAS  CO. 
NORTHERN  NATURAL 

GAS  CO. 
RED  RIVER  PIPELINE, 

LP. 


Date  filed 


10-03-94 
10-03-94 
10-03-94 
10-03-94 
10-03-94 
10-03-94 
10-03-94 
10-04-94 
10-04-94 
10-03-94 
10-03-94 
10-03-94 
10-04-94 
10-04-94 
10-04-94 
10-04-94 
10-06-94 
10-06-94 
10-07-94 
10-07-94 
10-11-94 
10-11-94 

10-11-94 
10-11-94 
10-11-94 

10-11-94 
10-07-94 
10-11-94 
10-11-94 
10-11-94 
10-11-94 


Part 
284 
sub- 
part 


C 

C 

C 

C 

G-S 

G-S 

C 

C 

G-I 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 
G-S 

G-S 

C 

C 

C 

C 

C 


Est.  max. 

daily  qu£uv 

tity2 


Projected 

termination 

date 
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STg&-32 

TRANSOK,  INC  

ANR  PIPELINE  cb., 

10-11-94 

C 

10.000 

N 

1 

09-21-94 

INDEF. 

ETAL. 

ST95-33 

TRA^^SCO^f^NENTAL 

TENNESSEE  GAfe 

10-11-94 

G 

110.000 

N 

1 

09-27-94 

10-31-94 

GAS  P/L  CORP. 

PIPELINE  CO. 

ST95-34 

NATURAL  QAS  P/L 
CO.  OF  AMERICA. 

PEOPLES  GAS  IJGHT 
AND  COKE  Cd 

10-11-94 

B 

150.000 

N 

1 

08-01-87 

INDEF. 

ST95-35 

NORAM  GAS  TRANS- 

CEDAR CHEMICAL 

10-11-94 

G-S 

350 

N 

F 

10-01-94 

INDEF. 

MISSION  CO. 

CORP. 

ST95-36 

NORAM  GAS  TRANS- 
MISSION CO. 

GENERAL  ELEC 
CO. 

RIC 

10-11-94 

G-S 

530 

N 

F 

10-01-94 

INDEF. 

ST95-37 

NORAM  GAS  TRANS- 

HELENA COTTON  OIL 

10-11-94 

G-S 

50 

N 

F 

10-01-94 

INDEF. 

MISSION  CO. 

CO. 

ST95-38 

NORAM  GAS  TRANS- 

WHEELER BRICf  CO.. 

10-11-94 

G-S 

300 

N 

F 

10-01-94 

INDEF.  ■ 

MISSION  CO. 

INC. 

- 

ST95-39 

NORAM  GAS  TRANS- 

SMOKY HOLLOVf 

10-11-94 

G-S 

615 

N 

F 

10-01-94 

INDEF. 

MISSION  CO. 

FOODS. 

ST95-40 

NORAM  GAS  TRANS- 
MISSION CO. 

HOOVER  TREAT  NG 
WOOD  PRODI  CTS. 

10-11-94 

G-S 

150 

N 

F 

10-01-94 

INDEF. 

'    ST96-41 

NORTHERN  GAS  CO  . 

K  N  INTERSTAT  ;  GAS 
TRANSMISSIG  4  CO. 

10-12-94 

G-HT 

5.000 

N 

00-02-94 

INDEF. 

ST95-42 

NORTHERN  GAS  CO  . 

K  N  INTERSTAT    GAS 
TRANSMISSIG  4  CO. 

10-12-94 

G-HT 

2.500 

N 

08-01-94 

INDEF. 

ST95-43 

SOUTHERN  CAUFOR- 
NIAGASCO. 

U.S.  GAS  TRANJ  POR- 
TATION,  INC.  : 

10-12-94 

G-LT 

100,000 

N 

09-12-94 

09-11-95 

ST95-45 

QUESTAR  PIPELINE 
CO. 

BONNEVILLE  FU 
MARKETING  G 

ELS 
DRP. 

10-13-94 

G-S 

300 

N 

F 

10-01-94 

10-31-94 

ST95-46 

COLUMBIA  GAS 
TRANSMISSION 

U.S.  ENERGY  Dl 
OPMENT  COR 

VEL- 

> 

10-13-94 

G-S 

50.000 

N 

10-01-94 

INDEF. 

• 

CORP. 

ST95-47 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

CHEVRON  U.S.A 

.INC 

10-13-94 

G-S 

500,000 

N 

10-01-94 

INDEF. 

' 

ST95-48 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

QUAKER  STATE 
CORP. 

- 

10-13-94 

G-S 

410 

N 

10-01-94 

INDEF. 

ST95-49 

COLUMBIA  GAS 
TRANSMISSION 

TRU  FIT  PRODU 
CORP. 

:ts 

10-13-94 

G-S 

425 

N 

10-01-94 

INDEF. 

ST95-50 

CORP. 
COLUMBIA  GAS 

COLUMBIA  ENEI 

IGY 

10-13-94 

G-S 

1.500 

Y 

F 

10-01-94 

INDEF. 

~ 

TRANSMISSION 
CORP. 

SERVICES  CC 

=<P.  , 

ST95-51 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

COLUMBIA  ENE 
SERVICES  CC 

IGY 
RP. 

10-13-94 

G-S 

750 

Y 

F 

10-01-94 

INDEF. 

ST95-62 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

COLUMBIA  ENE 
SERVICES  CC 

IGY 
RP. 

10-13-94 

G-S 

1,500 

Y 

F 

10-01-94 

INDEF. 

ST95-53 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

OHIO  EDISON  C 

)  

10-13-94 

G-S 

74,250 

N 

1 

10-01-94 

INDEF. 

ST95-54 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

MIDWEST  GAS  1 
ICES  INC. 

ERV- 

10-13-94 

G-S 

20,000 

N 

1 

09-01-94 

INDEF. 

ST95-55 

-COLUMBIA  GAS 
TRANSMISSION 
CORP. 

ORMET  ALUMIN 
MILL  PRODUC 
CORP. 

JM 

rs 

10-13-94 

G-S 

15,000 

N 

1 

10-01-94 

INDEF. 

ST9&-56 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

MIDWEST  GAS : 
ICE.  INC. 

ERV- ' 

10-13-94 

G-S 

N/A 

N 

1 

09-01-94 

INDEF. 

ST95-57 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

COLUMBIA  GAS 
PENNSYLVAN 
INC. 

OF 
A. 

10-13-94 

G-S 

456.876 

Y 

F 

10-01-94 

INDEF. 

ST95-58 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

NORTH.  INDUSTTIIAL 
ENERGY  DEVi.  INC. 

10-13-94 

B 

4,000 

N 

1 

10-01-94 

INDEF. 

ST95-59 

TENNESSEE  GAS 
PIPELINE  CO. 

ORANGE  AND  F 
LAND  UTILITI! 
INC. 

XK- 

s. 

10-13-94 

G-S 

8.946 

N 

F 

10-01-94 

INDEF. 

ST95-60 

TENNESSEE  GAS 
PIPELINE  CO. 

CENTRAL  HUDS 
GAS  &  ELECT 
CORP. 

10-13-94 

G-S 

739 

N 

F 

10-01-94 

INDEF 
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ST95-61 

TENNESSEE  GAS 
PIPEUNE  CO. 

BALTIMORE  GAS  & 
ELECnWCCO. 

10-13-94 

G-S 

7,518 

N 

10-01-94 

INDEF. 

ST95-62 

TENNESSEE  GAS 
PIPEUNE  CO. 

PEOPLED  NATURAL 
GAS  CO. 

10-13-94 

G-S 

460 

N 

10-01-04 

INDEF. 

ST95-63 

TENNESSEE  GAS 
PIPEUNE  CO. 

NEW  YORK  STATE 
ELECTRIC*  GAS 
CORP. 

10-13-94 

G-S 

3,499 

N 

10-01-94 

INDEF. 

ST95-64 

MIDWESTERN  GAS 
TRANSMISSION. 

TENNECO  GAS  MAR- 
KETING CO. 

10-13-^ 

G-S 

5,200 

A 

10-02-94 

INDEF. 

ST95-65 

MIDWESTERN  GAS 
TRANSMISSION  CO. 

WOODWARD  MAR- 
KETING. INC. 

10-13-94 

G-S 

800 

N 

10-01-94 

INDEF. 

ST95-66 

TENNESSEE  GAS 
PIPEUNE  CO. 

CHEVRON  USA.  INC  .. 

10-13-94 

G-S 

200,000 

N 

10-01-94 

INDEF. 

ST95-67 

TEXAS  QAS  TRANS- 
MISSION CORP. 

UNK)N  OIL  CO.  OF 
CAUFORNIA. 

10-13-94 

G-S 

150 

N 

10-01-94 

INDEF. 

ST95-68 

TEXAS  GAS  TRANS- 
MISSION CORP. 

NOG  TRANSPOR- 
TATION. INC. 

10-13-04 

G-S 

300,000 

N 

10-02-04 

INDEF. 

ST95-69 

WILUAM  NATURAL 
GAS  CO. 

UNIMARK,  LLC 

10-14-94 

G-S 

5,000 

N 

08-31-94 

08-01-06. 

ST95-70 

TEXAS  EASTERN 
TRANSMISSION 
CORP. 

ORANGE  AND  ROCK- 
LAND UTILITIES. 
INC. 

10-14-94 

G-S 

235,0M 

N 

09-15-04 

INDEF. 

ST95-71 

NATURAL  GAS  P/L 
CO.  OF  AMERICA. 

1  SOURCE  ENERGY 
SERVICES  CO. 

10-14-04 

G-S 

5,000 

N 

F 

10-01-04 

10-31-94. 

ST95-72 

KOCH  GATEWAY 
PIPEUNE  CO.  • 

TEJAS  HYDRO- 
CARBONS CO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST9&-73 

KOCH  GATEWAY 
PIPEUNE  CO. 

DESOTO  PIPEUNE, 
INC. 

10-14-04 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-74 

KOCH  GATEWAY 
PIPEUNE  CO. 

GULF  STATES  UTIU- 
TIESCO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST96-75 

KOCH  GATEWAY 
PIPEUNE  CO. 

FIRST  CHEMICAL 
CORP. 

10-14-94 

G-S 

N/A 

N 

10^)1-«4 

INDEF. 

ST95-76 

KOCH  GATEWAY 
PIPEUNE  CO. 

FRM.  INC 

10-14-94 

G-S 

N/A 

N 

10-01-04 

INDEF. 

ST9S-77 

KOCH  GATEWAY 
PIPEUNE  CO. 

UNK>N  OIL  CO.  OF 
CAUFORNIA. 

10-14-94 

G-S 

N/A 

N 

10-01-04 

INDEF. 

ST95-78 

KOCH  GATEWAY 
PIPEUNE  CO. 

INTERCON  GAS.  INC  . 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-79 

KOCH  GATEWAY 
PIPEUNE  CO. 

KM  TEXAS  PIPEUNE 
CORP. 

10-14-94 

G-S 

N/A 

N 

10-01-04 

INDEF. 

ST95-80 

KOCH  GATEWAY 
PIPEUNE  CO. 

PAN-ALBERTA  GAS 
(U.S.)  INC. 

10-14-94 

G-S 

N/A 

N 

10-01-04 

INDEF. 

ST95-81 

KOCH  GATEWAY 
PIPEUNE  CO. 

CITIZENS  RE- 
SOURCES CORP. 

10-14-94 

G-S 

N/A 

N 

10-01-04 

INDEF. 

ST95-82 

KOCH  GATEWAY 
PIPEUNE  CO. 

BAY-TECH  OPERAT- 
ING CO..  INC. 

10-14-94 

G-S 

N/A 

N 

10-01-04 

INDEF. 

ST95-83 

KOCH  GATEWAY 
PIPEUNE  CO. 

CHEVRON  U.SA  INC 

10-14-94 

G-S 

N/A 

N 

10-01-04 

INDEF. 

ST95-84 

KOCH  GATEWAY 
PIPEUNE  CO. 

RALLY  PIPEUNE 
CORP. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-85 

KOCH  GATEWAY 
PIPEUNE  CO. 

PONTCHARTRAIN 
NATURAL  GAS 
SYSTEM. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-66 

KOCH  GATEWAY 
PIPEUNE  CO. 

INTERNATIONAL 
PAPER  CO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-87 

KOCH  GATEWAY 
PIPEUNE  CO. 

VALERO  GAS  MAR- 
KETING LP. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-88 

KOCH  GATEWAY 
PIPEUNE  CO. 

SOUTHERN  NATURAL 
QAS  CO. 

10-14-94 

G 

N/A 

N 

10-01-94 

INDEF. 

ST95-e9 

KOCH  GATEWAY 
PIPEUNE  CO. 

PINE  PIPEUNE  CO 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-90 

KOCH  GATEWAY 
PIPEUNE  CO. 

MONSANTO  CO 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-91 

KOCH  GATEWAY 
PIPEUNE  CO. 

SEAGULL  MARKET- 
ING SERVICES,  INC. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-92 

KOCH  GATEWAY 
PIPEUNE  CO. 

BOCCE  ENERGY 
CORP. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-93 

KOCH  GATEWAY 
PIPEUNE  CO. 

TEXAS  SOUTHERN 
PIPEUNE  INC. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-94 

KOCH  GATEWAY 
PIPEUNE  CO. 

UTRADE  GAS  CO 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

63088 
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ST95-95 

KOCH  GATEWAY 
RPELINE  CO. 

NKX)R  EXPLORA 
CO. 

ION 

10-14-94 

G-S 

N/A 

N 

10-01-«4 

INDEF. 

ST9&-«6 

KOCH  GATEWAY 
PtPELINE  CO. 

TRUNKLINE  GAS 

:o  . 

10-14-94 

G 

N/A 

N 

10-01-94 

INDEF. 

.  ST95-97 

KOCH  GATEWAY 
PfPEUNE  CO. 

SUPERIOR  NATU 
GAS  CORP. 

UL 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-98 

KOCH  GATEWAY 
PIPEUNE  CO. 

TOTAL  MINATOM 
CORP. 

^ 

10-14-94 

G-S 

KVA 

N 

10-01-94 

INDEF. 

ST95-99 

KOCH  GATEWAY 
PIPEUNE  CO.    • 

EAGLE  NATURAL 
GAS  CO. 

10-14-94 

G-S 

KVA 

N 

10-<«-94 

INDEF. 

ST95-100 

KOCH  GATEWAY 
PtPEUNE  CO. 

TRADE  &  DEVEL( 
MENT  CORP. 

p- 

10-14-94 

G-S 

N^A 

N 

10K)1-94 

INDEF. 

SJ9&-101 

KOCH  GATEWAY 
PIPELINE  CO. 

RNA  NATURAL  G 
CO. 

kS 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-t02 

KOCH  GATEWAY 
PIPEUNE  CO. 

SPORT  PIPEUNE 
CORP. 

10-14-94 

G-S 

n;a 

N 

10-01-94 

INDEF. 

ST95-103 

KOCH  GATEWAY 
PIPEUNE  CO. 

TRANSOK  GAS  C 

) .... 

10-14-94 

6-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-104 

KOCH  GATEWAY 
PIPEUNE  CO. 

UNION  PACIFIC 
FUELS.  INC. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-1l)5 

KOCH  GATEWAY 
PIPELINE  CO. 

0  »  R  ENERGY,  1 

IC  .. 

10-14-94 

G-S 

.  NfA 

N 

10-01-94 

INDEF. 

ST95-106 

KOCH  GATEWAY 
PlPEUf'lE  CO. 

OOMiNO  SUGAR 
CORP. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INOEF. 

ST95-107 

KOCH  GATEWAY 
PfPEUNE  CO. 

CATEX  ENERGY 

MC  . 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-108 

KOCH  GATEWAY 
PIPELINE  CO. 

LEACH  BROTHER 
«MC. 

s 

10-14-94 

G-S 

HI  A 

N 

10-01-94 

INDEF. 

ST95-109 

KOCH  GATEWAY 
PtPEUNE  CO. 

ORYX  GAS  MARK 
WG  LTD  PARTT 
SHIP. 

ET- 
ER- 

10-14-Q4 

6-S 

Kb'A 

N 

10-01-94 

INDEF. 

ST9&^110 

KOCH  GATEWAY 
PIPELINE  CO. 

BROOKLYN  INTEI 
STATE  NAT.  G/ 
CORP. 

:- 

s  • 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-111 

KOCH  GATEWAY 
PtPELINE  CO. 

DELHI  GAS  VEN- 
TURES CORP. 

10-14-54 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST9&-112 
ST95-n3 

KOCH  GATEWAY 
RPELINE  CO. 

KOCH  GATEWAY 
PIPELINE  CO. 

CNG  TRANSMISS 
CORP. 

ON 

10-14-94 

G 

MA 

N 

10-01-94 

INOEF. 

ERGON  REFININC 
INC. 

• 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INOEF.      . 

ST95-lt4 

KOCH  GATEWAY 
PIPELINE  CO. 

COWBOY  PIPELir 
SERVICE  CO. 

E 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INOEF. 

ST9S-115 

KOCH  GATEWAY 
PIPEUNE  CO. 

FEC  MARKETING 

INC 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-n6 

KOCH  GATEWAY 
PIPEUNE  CO. 

BROCK  GAS  SYS 
TEMS  &  EQUIP' 
MENT  CORP. 

* 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-1t7 

KOCH  GATEWAY 
PtPEUNE  CO. 

ENERCOR.  INC  .. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

8795-118 

KOCH  GATEWAY 
PIPEUNE  CO. 

ANADARKO  TRAI 
CO. 

NG 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-1 19 

KOCH  GATEWAY 
PIPELINE  CO. 

TORCH  GAS,  LC 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-120 

KOCH  GATEWAY 
PIPEUNE  CO. 

CHAMPION  NATU 
GAS  CO. 

lAL 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-121 

KOCH  GATEWAY 
PIPELINE  CO. 

AMES  FINANCIAL 

INC 

10-14-94 

G-S 

NTA 

N 

10-01-94 

INDEF. 

ST95-t22 

KOCH  GATEWAY 
PIPEUNE  CO. 

CONTINENTAL  N> 
RAL  GAS,  INC. 

TU- 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INOEF. 

ST95-123 

KOCH  GATEWAY 

CORNERSTONE  t 

AT- 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INOEF 

^ 

PIPELINE  CO. 

URAL  GAS  CO. 

ST95-124 

KOCH  GATEWAY 
PtPELINE  CO. 

CONSOLIDATED 
FUEL  CORP. 

10-14-94 

G-S     . 

N/A 

N 

10-01-94 

INDEF. 

ST95-125 

KOCH  GATEWAY 

CONCORDE  GAS 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF 

PIPEUNE  CO. 

KOCH  GATEWAY 

PIPELINE  CO. 

MARKETING,  IN 
NESTE  TRADING 
(USA)  INC. 

^. 

10-14-94 

G-S 

N/A 

N 

10-0:-94 

INDEF. 

ST95-126 

ST95-127 

KOCH  GATEWAY 
PIPEUNE  CO. 

CHEVRON  U.S.A. 

NC 

10-14-94 

G-S 

N/A 

N 

10-0^-94 

INDEF. 

ST95-128 

KOCH  GATEWAY 
PIPELINE  CO. 

CHEVRON  U.S.A. 

NC 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 
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ST9S-129 

KOCH  GATEWAY 
PIPEUNE  CO. 

CIMARRON  GAS 
TRANSMISSION. 
INC. 

10-14-04 

G-S 

N/A 

N 

10-01-94 

INOEF. 

ST95-130 

KOCH  GATEWAY 
PIPEUNE  CO. 

PHIBRO  ENERGY.  INC 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-131 

KOCH  GATEWAY 
PIPEUNE  CO. 

STELLAR  GAS  CO 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-132 

KOCH  GATEWAY 
PIPEUNE  CO. 

CEDAR  GAS  CO 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-133 

KOCH  GATEWAY 
PIPEUNE  CO. 

CENTRAN  CORP 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INOEF. 

ST9S-134 

KOCH  GATEWAY 
PIPEUNE  CO. 

POLO  ENERGY  CORP 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-135 

KOCH  GATEWAY 
PIPEUNE  CO. 

PLAINS  MARKETING 
&  TRANSPOR- 
TATION. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-136 

KOCH  GATEWAY 
PIPEUNE  CO. 

AMERICAN  HUNTER 
EXPLORATION  LTD. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST9&-137 

KOCH  GATEWAY 
PIPEUNE  CO. 

ENERMAX,  A  DIVI- 
SK>N  OF  NUKEM. 
INC. 

ENERMARK  GAS 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INOEF. 

ST9&-138 

KOCH  GATEWAY 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF 

PIPEUNE  CO. 

GATHERING  CORP. 

ST95-139 

KOCH  GATEWAY 
PIPEUNE  CO. 

EQUITABLE  RE- 
SOURCES MAR- 
KETING CO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-140 

KOCH  GATEWAY 
PIPEUNE  CO. 

FMI  HYDROCARBON 
CO..  INC. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-141 

KOCH  GATEWAY 
PIPEUNE  CO. 

TEXACO  GAS  MAR- 
KETING INC. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-142 

KOCH  GATEWAY 
PIPEUNE  CO. 

TAUBER  OIL  CO 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-143 

KOCH  GATEWAY 
PIPEUNE  CO. 

LOUISIANA  LAND  & 
EXPLORATION  CO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-144 

KOCH  GATEWAY 
PIPEUNE  CO. 

SANTA  FE  INTER- 
NATIONAL CORP. 

10-14-94 

G-S 

N.'A 

N 

10-01-94 

INDEF. 

ST9&-145 

KOCH  GATEWAY 
PIPEUNE  CO. 

LONE  STAR  GAS  CO. 
OF  TEXAS.  INC. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-146 

KOCH  GATEWAY 
PIPEUNE  CO. 

PRODUCTKDN  GATH- 
ERING CO. 

10-14-94 

G-S 

N,'A 

N 

10-01-94 

INDEF. 

ST95-147 

KOCH  GATEWAY 
PIPEUNE  CO. 

LOUIS  DREYFUS  EN- 
ERGY  CORP. 

10-14-94 

G 

N/A 

N 

10-01-94 

INDEF. 

ST95-148 

KOCH  GATEWAY 
PIPEUNE  CO. 

SCHULLER  INTER- 
NATIONAL INC. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-149 

KOCH  GATEWAY 
PIPEUNE  CO. 

RANGEUNE  CORP 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-150 

KOCH  GATEWAY 
PIPEUNE  CO. 

ONEOK  PRODUCTS 
CO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-151 

KOCH  GATEWAY 
PIPEUNE  CO. 

OLYMPIC  PRODUC- 
TWNCO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-152 

KOCH  GATEWAY 
PIPEUNE  CO. 

AMERrcAN  CENTRAL 
GAS  COMPANIES 
INC. 

1  SOURCE  ENERGY 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-153 

KOCH  GATEWAY 

10-14-94 

G-S 

N.'A 

N 

10-01-94 

INDEF. 

PIPEUNE  CO. 

SERVICES. 

ST95-154 

KOCH  GATEWAY 
PIPEUNE  CO. 

DELTA  PIPEUNE  CO  . 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-155 

KOCH  GATEWAY 
PIPEUNE  CO. 

EXCEL  GAS  MARKET- 
ING, INC. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-156 

KOCH  GATEWAY 
PIPEUNE  CO. 

UG  CHEMICAL  CO 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-157 

KOCH  GATEWAY 
PIPEUNE  CO. 

OKALOOSA  COUNTY 
GAS  DtST. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-158 

KOCH  GATEWAY 
PtPEUNE  CO. 

TENNGASCO  CORP ... 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-159 

KOCH  GATEWAY 
PIPEUNE  CO. 

HIGHLAND  ENERGY 
CO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-160 

KOCH  GATEWAY 
PIPEUNE  CO. 

HUGOS  GAS  MAR- 
KETING. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INOEF. 

ST95-161 

KOCH  GATEWAY 
PIPEUNE  CO. 

PEOPLES  GAS  SYS- 
TEM INC. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INOEF. 
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ST95-ie2 

KOCH  GATEWAY 
RPEUNECO. 

OLYMPK;  FUELS 

o . 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INOEF. 

ST95-163 

KOCH  GATEWAY 
PIPELINE  CO. 

SCANA  HYDRO- 
CARBONS, INC. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST96-t64 

KOCH  GATEWAY 
PIPELINE  CO. 

TRANAM  ENERGI 
INC. 

10-14-94 

G-S 

N/A 

N 

10-01-«4 

INDEF. 

ST95-t65 

KOCH  GATEWAY 
PIPELINE  CO. 

TRANSWORLD  01 
U.&A..  INC. 

• 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

8796-166 

KOCH  GATEWAY 
PIPELINE  CO. 

UNKSAS  ENERGY 

INC 

10-14-94 

G-S 

N/A 

N 

10-O1-94 

INDEF. 

ST95-167 

KOCH  GATEWAY 
PIPELINE  CO. 

TRANSOK  GAS 
TRANSMISSION 

CO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-168 

KOCH  GATEWAY 
PIPELINE  CO. 

RIVERWAY  GAS  F 
UNE  CO. 

PE- 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INOEF. 

-  ST95-ie9 

KOCH  GATEWAY 
PIPEUNE  CO. 

RIVERSIDE  ENER 
RESOURCES. 

iY 

10-14-94 

G-S 

MA 

N 

10-01-94 

INDEF. 

ST96-t70 

KOCH  GATEWAY 
PIPELINE  CO. 

tMRBERT  OIL  &  C 
CORP 

(^S 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INOEF. 

ST96-171 

KOCH  GATEWAY 
PIPEUNE  CO. 

NATIONAL  GAS  R 
SOURCES  LTD 
PART. 

•" 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INOEF. 

ST95-172 

KOCH  GATEWAY 
PIPEUNE  CO. 

NGC  TRANSPOR- 
TATION. INC. 

10-14-94 

G-S 

NTA 

N 

10-01-94 

INOEF. 

ST95-t73 

KOCH  GATEWAY 
PIPEUNE  CO. 

KM  TEXAS  PIPEU 
CORP. 

IE 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INOEF. 

ST95-174 

KOCH  GATEWAY. 
PIPELINE  CO. 

CONOCO  INC..  AS 
AGENT  FOR  DC 
PONT. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF 

ST9S-t75 

KOCH  GATEWAY 
PIPEUNE  CO. 

GOODRICH  OIL  C 

>.„. 

10-14-94 

G-S 

N/A 

N 

10-O1-94 

INDEF. 

ST95-176 

KOCH  GATEWAY 
PIPEUNE  CO. 

ENTEX.  A  DIVISIO 
OF  ARKLA.  INC. 

t 

10-14-94 

G-S 

N/A 

N 

10-01-04 

INOEF. 

ST96-177 

KOCH  GATEWAY 
PIPEUNE  CO. 

LEDCO  INC  „. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INOEF. 

ST95-178 

KOCH  GATEWAY 
PIPEUNE  CO. 

GIM  F  STATES  GA 
CORP. 

5 

10-14-94 

G-S 

N/A 

N 

10-01-04 

INOEF. 

ST95-179 

KOCH  GATEWAY 

HOUSTON  LIGHTI 

IG 

10-14-94 

G-S 

N/A 

N 

t0-0i-94 

INDEF 

ST9^t80 

PIPEUNE  CO. 

KOCH  GATEWAY 

PIPEUNE  CO. 

a  POWER  CO. 
COLUMBIA  GAS 
TRANSMISSION 
CORP. 

10-14-94 

G 

N/A 

N 

10-01-94 

INOEF. 

ST95-181 

KOCH  GATEWAY 
PIPELINE  CO. 

ARCO  OIL  AND  G 
CO. 

S 

10-1 4-«4 

fr.S 

N/A 

N 

10-01-94 

INDEF. 

ST9&-182 

KOCH  GATEWAY 
PIPEUNE  CO. 

USAGAS  PIPEUNI 
INC. 

• 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-183 

KOCH  GATEWAY 
PIPELINE  CO. 

TEJAS  GAS  CORF 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-184 

KOCH  GATEWAY 
PIPELINE  CO. 

SHELL  OIL  CO  .... 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-185 

KOCH  GATEWAY 
PIPELINE  CO. 

CNG  TRADING  a 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INOEF. 

ST95-186 

KOCH  GATEWAY 
PIPEUNE  CO. 

HOUSTON  GAS  Ei 
CHANGE  CORP 

- 

10-14-94 

G-S 

U/A 

N 

10^)1-94 

INDEF. 

ST95-187 

KOCH  GATEWAY 
PIPEUNE  CO. 

KERR-MCGEE  CO 

\P  . 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST9&-188 

KOCH  GATEWAY 

AMERrcAN  PIPELI 

4E 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF 

ST95-189 

PIPEUNE  CO. 

KOCH  GATEWAY 

PIPEUNE  CO. 

CO. 
CIIGOPETROLEl 
CORP. 

VI 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-t90 

KOCH  GATEWAY 

NORTHWESTERN 

10-14-94 

G-S 

NM 

N 

10-01-94 

INOEF 

PIPELINE  CO. 

MUTUAL  LIFE  l^ 
CO. 
AMERICAN  NATUI 

S. 

ST95-191 

KOCH  GATEWAY 

AL 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INOEF 

PIPEUNE  CO. 

GAS  PRODUCTI 
CO. 
TRANSAMERICA^ 

>N 

10-14-94 

G-S 

N/A 

N 

10-01-04 

INDEF    ■ 

ST9&-192 

KOCHC 

JAIfcWAY 

PIPEL 

INECO. 

GAS  TRANS- 
MISSION CO. 

ST95-193 

KOCHC 
PtPEl 

iATEWAY 
INECO. 

MURPHY  OIL  USA 
INC. 

10-14-94 

■ 

G-S 

N/A 

N 

10-01-94 

INDEF^ 
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ST95-194 

KOCH  GATEWAY 
PIPEUNE  CO. 

PENNZOIL  GAS  MAR- 
KETING CO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-195 

KOCH  GATEWAY 
PIPEUNE  CO. 

TRISTAR  GAS  CO  

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-196 

KOCH  GATEWAY 
PIPEUNE  CO. 

ASHTON  ENERGY, 
INC. 

10-14-94 

>  G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-197 

KOCH  GATEWAY 
PIPEUNE  CO. 

CALCASIEU  GAS 
GATHERING  SYS- 
TEM. 

CIIIZENS  GAS  SUP- 
PLY CORP. 

10-14-94 

G-S 

N/A 

N 

10-01-04 

INDEF. 

ST9&-198 

KOCH  GATEWAY 
PIPELINE  CO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-199 

KOCH  GATEWAY 
PIPEUNE  CO. 

TENNECO  GAS  MAR- 
KETING CO. 

10-14-94 

G-S 

N/A 

N 

10-01-04 

INDEF. 

ST95-200 

KOCH  GATEWAY 
PIPELINE  CO. 

OWENS-ILLINOIS 
CORP. 

10-14-34 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-201 

KOCH  GATEWAY 
PIPEUNE  CO. 

ARKLA  ENERGY  RE- 
SOURCES. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-202 

KOCH  GATEWAY 
PIPEUNE  CO. 

TEXICAN  NATURAL 
GAS  CO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-203 

KOCH  GATEWAY 
PIPEUNE  CO. 

TEXAS  GAS  TRANS- 
MISSION CO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-204 

KOCH  GATEWAY 
PIPEUNE  CO. 

COASTAL  PIPELINE 
CO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-205 

KOCH  GATEWAY 
PIPEUNE  CO. 

CANADIAN 
OCCIDENTIAL  OF 
CAL,  INC. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-20S 

KOCH  GATEWAY 
PIPELINE  CO. 

VALERO  TRANS- 
MISSION CO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-207 

KOCH  GATEWAY 
PIPELINE  CO. 

CITRUS  MARKETING. 
INC. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-208 

KOCH  GATEWAY 
PIPEUNE  CO. 

NASA/JOHN  C.  STEN- 
NIS  SPACE  CEN- 
TER. 

MID  LOUISIANA  MAR- 
KETING CO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-209 

KOCH  GATEWAY 
PIPELINE  CO. 

10-14-94 

G-S 

UIA 

N 

10-01-94 

INDEF. 

ST95-210 

KOCH  GATEWAY 
PIPEUNE  CO. 

LOUISIANA  OPERAT- 
ING CO..  INC. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INOEF. 

ST95-211 

KOCH  GATEWAY 
PIPELINE  CO. 

JOSEPH  ENERGY. 
INC. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-212 

KOCH  GATEWAY 
PIPEUNE  CO. 

GRAHAM  ENERGY 
MARKETING  CORP. 

10-14-94 

G^ 

N/A 

N 

10-01-94 

INDEF. 

ST95-213 

KOCH  GATEWAY 
PIPELINE  CO. 

BRIDGEGAS  U.S.A. 
INC. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-214 

KOCH  GATEWAY 
PIPEUNE  CO. 

BG  EXPLORATION 
AMERICA,  INC. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-215 

KOCH  GATEWAY 
PIPELINE  CO. 

MITCHELL  ENERGY 
CORP. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-216 

KOCH  GATEWAY 
PIPEUNE  CO. 

KRUPP  &  ASSOCI- 
ATES. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-217 

KOCH  GATEWAY 
PIPEUNE  CO. 

ENSERCH  GAS  CO  .... 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-218 

KOCH  GATEWAY 
PIPEUNE  CO. 

ENDEVCO 

INCUSTRIAL  GAS 
SALE  CO. 
ENMARK  GAS  CORP  . 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-219 

KOCH  GATEWAY 
PIPEUNE  CO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-220 

KOCH  GATEWAY 
PIPEUNE  CO. 

KOGAS.  INC 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST96-221 

KOCH  GATEWAY 
PIPEUNE  CO. 

COKINGS  NATURAL 
GAS  TRADING  CO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-222 

KOCH  GATEWAY 
PIPEUNE  CO. 

MARATHON  OIL  CO  ... 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF 

ST95-223 

KOCH  GATEWAY 
PIPEUNE  CO. 

RICHARDSON  PROD- 
UCTS CO. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-224 

KOCH  GATEWAY 
PIPEUNE  CO. 

TEXACO.  INC 

10-14-94 

G-S 

N/A 

N 

10-01-94 

INDEF. 

ST95-225 

KOCH  GATEWAY 
PIPEUNE  CO. 

ACCESS  ENERGY 
CORP. 

10-14-94 

G-S 

N/A 

N 

10-01-94 

03-31-96 

ST95-226 

KOCH  GATEWAY 
PIPEUNE  CO. 

TXG  GAS  MARKET- 
ING CO. 

10-14-94 

G-S 

N/A 

N              1 

10-01-94 

NDEF. 
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Docket 
No.' 


ST95-227 
ST95-228 
ST95-229 
ST95-230 

STos-aa-- 

ST96-232 

ST95-233 

ST9&-234 

ST95-235 

ST95-236 

ST96-237 

ST95-238 
ST95-239 

ST95-240 

ST95-241 

ST96-242 
ST95-243 
ST95-244 
ST95-245 
ST9&-246 
ST95-247 
ST95-248 
ST95-249 
ST95-250 
ST95-251 
ST95-252 
ST95-253 

ST95-254 

ST95-255 
ST95-256 
ST95-257 
ST95-258 
ST95-259 
ST95-260 


Transporter/seller 


KOCH  GATEWAY 

RPEUNE  CO. 
KOCH  GATEWAY 

PIPELINE  CO. 
KOCH  GATEWAY 

PIPELINE  CO. 
KOCH  GATEWAY 

PIPELINE  CO. 
KOCH  GATEWAY 

PIPELINE  CO. 
KOCH  GATEWAY 

PIPELINE  CO. 

KOCH  GATEWAY 

PtPEUNE  CO. 
ONG  TRANSMISSION 

CO. 
ONG  TRANSMISSION 

CO. 
ONG  TRANSMISSION 

CO. 
TEJAS  GAS  PIPELINE 

CO. 

ENOGEX  INC  

ENOGEX  INC  


Recipient 


EL  PASO  NATURAL 
GAS  CO. 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

KOCH  GATEWAY 
PIPELINE  CO. 

NATIONAL  FUEL  GAS 
SUPPLY  CORP. 

NATURAL  GAS  P/L 
CO.  OF  AMERICA. 

NATURAL  GAS  P/L 
CO.  OF  AMERICA. 

HIGH  ISLAND  OFF- 
SHORE SYSTEM. 

HIGH  ISLAND  OFF- 
SHORE SYSTEM. 

HIGH  ISLAND  OFF- 
SHORE SYSTEM. 

U-T  OFFSHORE  SYS- 
TEM. 

U-T  OFFSHORE  SYS- 
TEM. 

U-T  OFFSHORE  SYS- 
TEM. 

U-T  OFFSHORE  SYS- 
TEM. 

U-T  OFFSHORE  SYS- 
TEM. 

U^T  OFFSHORE  SYS- 
TEM. 

VIKING  GAS  TRANS- 
MISSION CO. 

VIKING  GAS  TRANS- 
MISSION CO. 

COLORADO  INTER- 
STATE GAS  CO. 

ROCKY  MOUTAIN 
NATURAL  GAS  CO. 

ROCKY  MOUNTAIN 
NATURAL  GAS  CO. 

TENNESSEE  GAS 
PIPELINE  CO. 


TEJAS  POWER  COF  P 

POGO  PRODUCTIN(  I 

CO. 
EASTEX  GAS  TRANS- 
MISSION CO. 
DOW  INTRASTATE 

GAS  CO. 
CORBA  OIL  &  GAS 

CORP. 
NNESTE  TRADING 

(USA)  INC..  A/F 

NESTE. 
MIDCON  GAS  SERVf 

ICES  CORP. 
ANR  PIPEUNE  CO 

PANHANDLE  EAST 

ERN  PIPELINE  C(  > 
ANR  PIPEUNE  CO 

HOUSTON  UGHTINO 
6.  POWER  CO. 

ANR  PIPEUNE  CO 

NORAM  GAS  TRANS- 
MISSION CO. 

TENNECO  GAS  MAR- 
KETING CO. 

COLUMBIA  GAS  OF^ 
OHIO,  INC. 

AKZO  CHEMICAL.  lIlC 

IROQUOIS  ENERG' 
MANAGEMENT.  I  IC. 

SHELL  GAS  TRADIfG 
CO. 

TENNGASCO  CORI ' 

COASTAL  GAS  MA  I- 
KETING  CO. 

ASSOCIATED  GAS 
SERVICES.  INC. 

NOBLE  GAS  MARKET- 
ING. INC. 

COAST  ENERGY 
GROUP. 

CNG  PRODUCING  CO 

VASTAR  GAS  MAR 

KETING.  INC. 
MOBILE  NATURAL 

GAS  INC. 
TRANSCO  GAS  M/fR- 

KETING  CO..  AS 

AGENT. 
TRANSCO  GAS  M>lR- 

KETING  CO..  AS 

AGENT. 
COASTAL  GAS  M/^- 

KETING. 
CENERGY.  INC 

SNYDER  OIL  COR  ' 

NORTHWEST  PIPE  - 

UNE  CORP. 
NORTHWEST  PIPE  - 

UNE  CORP. 
PITTSBURGH  COF  • 

NING  CORP. 


Date  filed 


Part 
284 
sub- 
part 


10-14-94 
10-14-94 
10-14-94 
10-14-94 
10-14-94 
10-14-94 

10-14-94 

10-17-94 

10-17-94 

10-17-94 

10-17-94 

10-17-94 
10-17-94 

10-17-94 

10-17-94 

10-18-94 
10-19-94 
10-19-94 
10-19-94 
10-19-94 
10-19-94 
10-19-94 
10-19-94 
10-19-94 
10-19-94 
10-19-94 
10-19-94 

10-19-94 

10-19-94 
10-19-94 
10-19-94 
10-21-94 
10-21-94 
10-21-94 


G-S 
G-S 
G-S 
G-S 
G-S 
G-S 

G-S 

C 

C 

C 

G-l 

C 
C 

G-S 

B 

G-S 
G-S 
G-S 
G-S 
K-S 
K-S 
K-S 
K-S 
K-S 
K-S 
K-S 
K-S 

K-S 

G-S 

G-S 

G-S 

G-HT 

G-HT 

G-S 


Est  max. 
daily  quan- 
tity 2 


Aff.  Y/ 
A/N3 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

20.000 

20.000 

50.000 

39.000 

15.000 
15.000 

103.000 

1.000 

N/A 

10.000 

150.000 

60.000 

2.000 

6,138 

40,000 

60.000 

42.500 

21.000 

10.000 

4.936 

4.561 

3.715 
3.900 
3.950 
10.000 
2.500 
300 


N 
N 
N 
N 
N 
N 

N 
N 

N 

N 

N 

N 
N 

N 

Y 

N 

N 
N 
N 
A 
N 
N 
N 
N 
N 
N 
N 

N 

N 
N 
N 
N 
N 
N 


Rate 
sch. 


Date 
com- 
menced 


PrpJiected 

temrination 

date 


10-01-94 
10-01-94 
10-01-94 
10-01-94 
10-01-94 
10-01-94 

10-01-94 

0»-27-94 

09-01-94 

10-14-94 

07-20-94 

00-24-94 
09-30-94 

09-24-94 

10-15-94 

09-20-94 
09-24-94 
10-01-94 
10-01-94 
10-02-94 
10-01-94 
10-01-94 
10-01-94 
10-01-94 
10-01-94 
10-01-94 
10-04-94 

10-04-94 

09-01-94 
10-01-94 
10-04-94 
09-07-94 
05-01-94 
10-01-94 


INDEF. 
INDEF. 
INDEF. 
INDEF. 
INDEF. 
INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 
INDEF. 

INDEF. 

INDEF. 

INDEF. 

00-17-94 

INDEF. 

INDEF. 

10-31-94 

10-29-94 

INDEF. 

10-31-94 

10-31-94 

10-31-94 

10-31-04 

10-31-94 

10-31-94 

09-30-94 

10-31-94 

03-31-95 

INDEF. 

INDEF. 

INDEF. 


Docket 
Na* 


Transporter/sellef 


ST95-261 
ST95-262 
ST95-263 
ST95-264 
ST95-265 

ST95-266 
ST95-267 
ST95-268 
ST95-269 

ST95-270 

ST95-271 

ST95-272 

ST95-273 
ST95-274 
ST9&-275 

ST95-276 

ST95-277 
ST95-278 
ST95-279 
ST95-280 
ST95-281 
ST9S-282 
ST95-283 
ST95-284 
ST95-285 
ST95-286 
ST95-287 
ST95-288 

ST95-289 
ST95-290 

ST95-291 


NATURAL  GAS  Prt. 
CO.  OF  AMERICA. 

PANHANDLE  EAST- 
ERN PIPE  UNE  CO. 

PANHANDLE  EAST- 
ERN PIPE  UNE  CO. 

PANHANDLE  EAST- 
ERN PIPE  LINE  CO. 

PANHANDLE  EAST- 
ERN PIPE  UNCE 
CO. 

PANHANDLE  EAST- 
ERN PIPE  LINE  CO. 

PANHANDLE  EAST- 
ERN PIPE  UNE  CO. 

VALERO  TRANS- 
MISSION. LP. 

VALERO  TRANS- 
MISSION, LP. 

VALERO 
TRANMISSION,  L.P. 

VALERO  TRANS- 
MISSION, LP. 

TRANSTEXAS  PIPE- 
LINE. 

ORANGE  AND  ROCK- 
LAND UTIL.  INC. 

MICHIGAN  GAS 
STORAGE  CO. 

CONSUMERS  POWER 
CO. 

TEJAS  GAS  PIPEUNE 
CO. 

TEJAS  GAS  PIPELINE 
CO. 

PANHANDLE  EAST- 
ERN PIPE  UNE  CO. 

PANHANDLE  EAST- 
ERN PIPE  UNE  CO. 

PANHANDLE  EAST- 
ERN PIPE  LINE  CO. 

PANHANDLE  EAST- 
ERN PIPE  LINE  CO. 

PANHANDLE  EAST- 
ERN PIPE  LINE  CO. 

PANHANDLE  EAST- 
ERN PIPE  LINE  CO. 

PANHANDLE  EAST- 
ERN PIPE  LINE  CO. 

CNG  TRANSMISSION 
CORP. 

CNG  TRANSMISSION 
CORP. 

FLORIDA  GAS 
TRANSMISSION  CO. 

NORTHERN  NATURAL 
GAS  CO. 

NORTHERN  NATURAL 
GAS  CO. 

CHANNEL  INDUS- 
TRIE GAS  CO. 


Recipient 


CARGILL  CORN  MILL- 
ING. 

TWISTER  TRANS- 
MISSION CO. 

COWEST  ENERGY  .... 


NATIONAL  STEEL 
CORP. 

ENRON  GAS  MAR- 
KETING. INC.. 


A.E.  STALEY 


HAE6ER  POTTERIES 

OF  MACOMB.  INC. 
TEXAS  GAS  TRANS- 
MISSION CORP. 
TRANSWESTERN 

PIPEUNE  CO.,  ET 

AL 
FLORIDA  GAS 

TRANSMISSION 

CO.,  ET  AL 
TRANSWESTERN 

PIPEUNE  CO..  ET 
•   AL 
TRANSWESTERN 

PIPEUNE  CO.,  ET 

AL. 
NATIONAL  FUEL  RE- 
SOURCES, INC. 
CONSUMERS  POWER 

CO. 
MICHIGAN  GAS 

STORAGE  CO..  ET 

AL. 
TEXAS  EASTERN 

TRANSMISSION 

CORP. 
NORTHERN  NATURAL 

GAS  CO. 
STAND  ENERGY  


TEXACO  GAS  MAR- 
KETING. INC. 

COASTAL  GAS  MAR- 
KETING CO. 

NATURAL  GAS 
CLEARINGHOUSE 

CENTANA  GATHER- 
ING CO. 

AMGAS.  INC 


TENNESSEE  GAS 
PIPELINE  CO. 


AMOCO  ENERGY 
TRADING  CORP. 

PITTSBURGH  TUBE 
CO. 

POWER  GAS  MAR- 
KETING &  TRANS. 

CITRUS  MARKETING 
INC. 

WATERTOWN  MUNIC- 
IPAL UTIUTIES 
DEPT. 

U.S.  GYPSUM,  INC 

TENNESSEE  GAS 
PIPEUNE  CO.,  ET 
AL 

COLUMBIA  GAS  OF 
OHIO  INC.     . 


DateHed 


10-21-94 
10-21-94 
10-21-94 
10-21-94 
10-21-94 

10-21-94 
10-21-94 
10-24-94 
10-24-94 

10-24-94 

10-24-94 

10-24-94 

10-24-94 
10-24-94 
10-24-94 

10-24-94 

10-24-94 

10-24-94 

10-24-94 

10-24-94 

10-24-94 

10-24-94 

10-24-94 

10-24-94 

10-24-94 

10-24-94 

10-24-94 

10-25-94 

10-25-94 
10-2&-94 


Part 

284 

sub- 
part 


G-S 
G-S 
G-S 
G-S 
G-S 

G-S 

G-S 

C 

C 

C 

C 

C 

G-LT 

B 

C 


10-25-94 


C 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B/G-S 

G-S 
C 


G-S 


Est.  max. 

daily  quan- 

fity2 


7.200 
80,000 
15,000 
87,000 

10.000 

4,500 

350 

2.000 

30,000 

11,000 

50.000 

50,000 

5.000 
24.000 
24,000 

40.000 

25,000 

160 

15,000 

10,208 

16.465 

25.000 

6,000 

86.000 

350 

1.000 

600,000 

2.000 

7,900 
500.000 


Aff.  Y/ 
A/N3 


Rate 

scfi. 


N 
N 
N 

N 
N 

N 
N 
N 
N 

N 

N 


N 
Y 
N 

N 

N 

N 

N 

N 

N 

Y 

N 

N 

N 

N 

A 

N 

N 
Y 


30.000 


N 


Date 

com- 

ntenced 


10-01-04 
09-01-94 
09-01-94 
09-12-94 
10-01-94 

10-01-94 
10-01-94 
10-01-94 
09-29-94 

10-01-94 

10-01-94 

10-01-94 


Projected 

termination 

date 


11-30-99 
04-30-98 
08-31-96 
04-30-98 
03-31-95 

09-30-07 
04-30-98 
INDEF. 
INDEF. 

INDEF. 

INDEF. 

INDEF 


09-24-04    01-31-95 


09-01-94 
09-01-94 

09-22-94 

09-01-94 

10-01-94 

10-01-94 

10-01-94 

10-01-94 

10-01-94 

09-25-94 

10-01-94 

10-01-94 

10-01-94 

09-23-94 

10-01-94 

10-01-94 


rNDEF. 
INDEF. 

INDEF. 

INDEF. 

08-31-95 

09-01-96 

12-31-94 

12-31-94 

00-30-96 

09-24-96 

04-30-98 

11-30-94 

11-30-04 

INDEF 

INDEF 

09-29-95 


10-01-94     INDEF 


10-01-94 


INDEF. 
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Federal  Register  /  Vol.  59,  No. 

134  /  Wednesday, 

December  7.  1994 

/  Notices 

Docket 
No.' 

Transporter/sellef 

Recipient 

Date  filed 

Part 
284 
sub- 
part 

Est.  max. 

daily  quan- 

tity2 

Aff.Y/ 
A/N3 

Rats 
sch. 

Date 
com- 
menced 

Projected 

temiination 

date 

ST9s-2ge 

TENNESSEE  GAS 
PIPEUNE  CO. 

T.W.  PHILLIPS  GAS  i 
OIL  CO. 

10-25-94 

G-S 

1,195 

N 

10-01-94 

INDEF. 

ST95-293 

TENNESSEE  GAS 
PIPELINE  CO. 

ORANGE  AND  ROCK. 
LAND  UTILITIES  INI 

F. 

10-25-94 

G-S 

12,440 

N 

10-01-94 

INDEF. 

ST95-294 

TENNESSEE  GAS 
PIPELINE  CO. 

CITY  OF  HOLYOKE 
GAS  &  ELECTRIC 
DEPT. 

10-25-94 

G-S 

8.802 

N 

10-01-94 

- 

INDEF. 

ST95-295 

TENNESSEE  GAS 
PIPELINE  CO. 

MOUNTAINEER  GAS 
CO. 

10-25-94 

G-S 

4.825 

N 

10-01-94 

INDEF. 

ST95-296 

TENNESSEE  GAS 
PIPEUNE  CO. 

CINCINNATI  GAS  ANI 
ELECTRIC  CO. 

10-25-94 

G-S 

6.794 

N 

10-01-94 

INDEF. 

ST95-297 

TENNESSEE  GAS 
PIPEUNE  CO. 

VIRGINIA  NATURAL 
GAS  INC. 

10-25-94 

G-S 

2.683 

N 

F 

10-01-94 

INDEF. 

ST95-298 

TENNESSEE  GAS 
PIPEUNE  CO. 

CENTRAL  HUDSON 
GAS  &  ELECTRIC 
CORP. 

10-25-94 

G-S 

1.479 

N 

10-01-94 

INDEF. 

ST9S-299 

TENNESSEE  GAS 

TEXACO  GAS  MAR- 

10-25-94 

G-S 

15.000 

N 

10-01-94 

INDEF. 

PIPEUNE  CO. 

KETING  INC. 

ST95-300 

TENNESSEE  GAS 
PIPEUNE  CO. 

PENN  FUEL  GAS.  INC 

10-25-94 

G-S 

1.654 

N 

10-01-94 

INDEF. 

ST9&-301 

TENNESSEE  GAS 
PIPEUNE  CO. 

ORANGE  AND  ROCK. 
LAND  UTILITIES  IN< 

t. 

10-25-94 

G-S 

4,473 

N 

10-01-94 

INDEF. 

.ST96-302 

TENNESSEE  GAS 
PIPEUNE  CO. 

CENTRAL  HUDSON 
GAS  &  ELECTRIC 
CORP. 

10-25-94 

G-S 

3.197 

N 

10-01-94 

INDEF. 

ST95-303 

MIDWESTERN  GAS 
TRANSMISSION  CO. 

TENNECO  GAS  MAR- 
KETING CO. 

10-25-94 

G-S 

10.000 

N    • 

10-01-94 

INDEF. 

ST95-304 

MIDWESTERN  GAS 
TRANSMISSION  CO. 

H&N  GAS.  LTD 

10-25-94 

G-S 

6,700 

N 

J  0-01 -94 

INDEF. 

ST9&-305 

TEXAS  GAS  TRANS- 
MISSION CORP. 

ALCAN  ALUMINUM 
CORP. 

10-25-94 

G-S 

10,000 

N 

10-07-94 

INDEF. 

ST95-306 

NORTHERN  ILLINOIS 
GAS  CO. 

NATURAL  GAS  P/L 
CO.  OF  AM.,  ET  AL 

10-25-94 

G-LT 

25,000 

N 

10-01-94 

10-10-94 

ST95-307 

PANHANDLE  EAST- 
ERN PIPE  UNE  CO. 

TENASKA  MARKET- 
ING VENTURES. 

10-25-94 

G-S 

6.553 

N 

10-01-94 

10-31-94 

ST95-308 

PANHANDLE  EAST- 
ERN PIPE  UNE  CO. 

AQUILA  ENERGY 
MARKETING  CORP 

10-25-94 

G-S 

6,553 

N 

10-01-94 

10-31-94 

ST95-309 

PANHANDLE  EAST- 
ERN PIPE  LINE  CO. 

NATURAL  GAS 
CLEARINGHOUSE. 

10-25-94 

G-S 

6,587 

N 

10-01-94 

12-31-94 

ST95-310 

PANHANDLE  EAST- 
ERN PIPE  LINE  CO. 

COASTAL  GAS  MAR- 
KETING CO. 

10-25-94 

G-S 

341 

N 

10-01-94 

10-31-94 

ST95-311 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

WESTCOAST  GAS 
SERVICES  USA, 
INC. 

10-25-94 

G-S 

20.000 

N 

1 

10-01-94 

INDEF. 

ST95-312 

SABINE  PIPE  LINE  CO 

AIG  TRADING  CORP 

. 

10-26-94 

G-S 

1230.000 

N 

1 

10-06-94 

INDEF. 

ST95-313 

SABINE  PIPE  UNE  CO 

CENTANA  ENERGY 
MARKETING  CO. 

10-26-94 

G-S 

100.000 

N 

1 

10-01-94 

INDEF. 

ST95-314 

SABINE  PIPE  UNE  CO 

KCS  ENERGY  MAR- 
KETING, INC. 

10-26-94 

G-S 

100.000 

N 

1 

10-06-94 

INDEF. 

ST95-315 

MIDWESTERN  GAS 
TRANSMISSION  CO. 

COASTAL  GAS  MAR- 
KETING CO. 

10-26-94 

G-S 

36.615 

N 

F 

10-12-94 

INDEF. 

ST95-316 

MIDWESTERN  GAS 

MOBIL  NATURAL  GA 

1 

10-26-94 

G-S 

12,900 

N 

F 

10-01-94 

INDEF. 

- 

TRANSMISSION  CO. 

INC. 

ST95-317 

TENNESSEE  GAS 
PIPEUNE  CO. 

BELDEN  &  BLAKE 
CORP. 

10-26-94 

G-S 

3.100 

N 

F 

10-01-94 

INDEF. 

ST95-318 

TENNESSEE  GAS 
PIPEUNE  CO. 

COLUMBIA  GAS  OF 
PENNSYLVANIA, 
INC. 

10-26-94 

G-S 

• 

43.430 

N 

F 

10-01-94 

INDEF. 

ST95-319 

TRUNKUNE  GAS  CO  . 

UTILICORP  UNITED. 

INC. 
NORCEN  EXPLORER 

INC. 
NATURAL  GAS  RE- 

10-26-94 

G-S 

7.070 

N 

F 

10-01-94 

INDEF. 

ST95-320 

TRUNKUNE  GAS  CO  . 

10-26-94 

G-S 

75.000 

N 

1     , 

10-01-94 

INDEF. 

ST95=-321 

TRUNKUNE  GAS  CO  . 

10-26-94 

G-S 

10.000 

N 

1 

10-01-94 

INDEF. 

SOURCES.  LP. 

ST95-323 

ALABAMA-TEN- 
NESSEE NAT  GAS 
.  CO. 
PANHANDLE  EAST- 

CITY OF  TUSCUMBI/ 

10-26-94 

B 

2,231 

N 

F 

10-01-94 

04-01-98 

ST95-324 

ANADARKO  TRADIN< 

10-27-94 

G-S 

231.000 

N 

F 

10-01-94 

11-30-95 

ERN  PIPE  LINE  CO. 

CO. 

- 

41 

. 
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Oock^ 
No.i 


ST95-325 

ST95-326 
ST95-327 
ST95-328 
ST9&-329 
ST95-330 
ST95-331 

ST95-332 
ST9S-333 
ST95-334 
ST95-335 
ST95-336 

ST95-337 

ST95-338 

ST95-339 
ST95-340 
ST95-341 
ST95-342 
ST95-343 

ST95-344 

ST95-345 

* 

ST95-346 

ST95-347 

ST95-348 

ST95-349 

ST95-350 

ST95-351 

ST95-352 


Transporter/seller 


NATURAL  

GAS  P/L  CO.  OF 

AMERICA 

TRANSCONTINENTAL 

GAS  P/L  CORP. 
TRANSCONTINENTAL 

GAS  P/L  CORP. 
TRANSCONTINENTAL 

GAS  P/L  CORP. 
TRANSCONTINENTAL 

GAS  P/L  CORP. 
DELHI  GAS  PIPEUNE 

CORP. 
TRANSCONTINENTAL 

GAS  P/L  CORP. 

TRANSCONTINENTAL 

GAS  P/L  CORP. 
TRANSCONTINENTAL 

GAS  P/L  CORP. 
TRANSCONTINENTAL 

GAS  P/L  CORP. 
MISSISSIPPI  RIVER 

TRANS.  CORP. 
WlUAMS  NATURAL 

GAS  CO. 

WILUAMS  NATURAL 
GAS  CO. 

WILUAMS  NATURAL 
GAS  CO. 

EL  PASO  NATURAL 

GAS  CO. 
EL  PASO  NATURAL 

GAS  CO. 
TENNESSEE  GAS 

PIPEUNE  CO. 
MIDWESTERN  GAS 

TRANSMISSION  CO. 
TEXAS  EASTERN 

TRANSMISSION 

CORP. 
TEXAS  EASTERN 

TRANSMISSION 

CORP. 
TEXAS  EASTERN 

TRANSMISSION 

CORP. 
TEXAS  EASTERN 

TRANSMISSION 

CORP. 
TEXAS  EASTERN 

TRANSMISSK>N 

CORP. 
TEXAS  EASTERN 

TRANSMISSION 

CORP. 
TEXAS  EASTERN 

TRANSMISSION 

CORP. 
TEXAS  EASTERN 

TRANSMISSION 

CORP. 
TEXAS  EASTERN 

TRANSMISSION 

CORP. 

NATURAL  GAS  

P/L  CO.  OF  AMERICA 


Recipient 


CHANNEL  INDUS- 
TRIES GAS  CO. 

TAYLOR  ENERGY  CO 

SUN  GAS  SERVICES  . 

DELHI  GAS  MARKET- 
ING CORP. 
CNG  GAS  SERVICES 

CORP. 
ANR  PIPEUNE  CO.. 

ETAL 
ALABAMA  GAS 

CORP.— 

THOMASTON. 
CABOT  OIL  &  GAS 

TRADIM8  CORP. 
EAGLE  NATURAL 

GAS  CO. 
CENERGY.  INC 


INTERENERGY  GAS 
SERVICES  CORP. 

ASSOCIATED  PUR- 
CHASING SERVICE, 
INC. 

KANSAS  INDUSTRIAL 
ENERGY  SUPPLY 
CO. 

ASSOCIATED  PUR- 
CHASING SERVICE. 
INC. 

CHEVRON  USA..  INC 

WESTERN  GAS  RE- 
SOURCES. INC. 
CHEVRON  U.S.A..  INC 

ASSOCIATED  NATU- 
RAL GAS.  INC. 
TAUBER  OIL  CO 


TAUBER  OIL  CO 


COLUMBIA  ENERGY 
SERVICES  CORP. 

COLUMBIA  ENERGY 
SERVICES  CORP. 

CONSOLIDATED  EDI- 
SON CO  OF  NY. 
INC. 

COLONIAL  GAS  CO  .. 


PERRY  GAS  COMPA- 
NIES INC. 

COLUMBIA  ENERGY 
SERVICES  CORP. 

COLUMBIA  ENERGY 
SERVICES  CORP. 


Date  filed 


AMGAS,  INC 


10-27-94 

10-27-94 
10-27-94 
10-27-94 
10-27-94 
10-27-94 
10-27-94 

10-27-94 
10-27-94 
10-27-94 
10-27-94 
10-27-94 

10-27-94 

10-27-94 

10-27-94 
10-27-94 
10-28-94 
10-28-94 
10-28-94 

10-28-94 

10-28-94 

10-28-94 

10-28-94 

10-28-94 

10-28-94 

10-28-94 

10-28-94 

10-28-94 


Part 
284 
sut>- 
part 


G-S 

G-S 

G-S 

G-S 

G-S 

C 

G-S 

G-S 
G-S 
G-S 
G-S 
G-S 

G-S 

G-S 

G-S 
G-S 
G-S 
G-S 
G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Est  max. 
daily  quan- 
tity^ 


50,000 

10,000 

100,000 

150,000 

50,000 

500 

230 

6.000 

20,000 

60,000 

100,000 

20.000 

2.000 

1,500 

25,000 

103.000 

60.000 

9.000 

50.000 

50.000 

50.000 

50,000 

77.663 

104 

3.000 

50.000 

50.000 

40,000 


Aff.Y/ 
A/N3 


N 

N 
N 
N 
N 
N 
N 

N 
N 
N 
Y 
N 

N 

N 

N 
N 
N 
N 
N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


'F 


Rate 
sch. 


Date 

com- 

nwnced 


10-01-94 

10-01-94 
10-01-94 
10-01-94 
10-07-94 
10-02-94 
10-03-94 

10-01-94 
10-01-94 
10-01-94 
09-02-94 
10-01-94 

10-01-94 

10-01-94 

10-01-94 
09-03-94 
10-12-94 
10-14-94 
10-01-94 

10-01-94 

10-02-94 


Projected 

termination 

date 


10-02-94    INDEF 


10-09-94 

INDEF. 
INDEF. 
INDEF. 
INDEF. 
INDEF. 
10-31-13 

INDEF. 
INDEF. 
INDEF. 
INDEF. 
INDEF. 

10-01-95 

10-01-95 

09-30-96 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF 

INDEF. 


10-01-94 


10-01-94 


10-01-94 


10-01-94 


10-02-94 


INDEF. 


INDEF. 


INDEF. 


INDEF. 


INDEF. 


10-0r-94    03-31-96 
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Oocksl 
No.' 

Transporter/seller 

Recipient 

Date  filed 

Part 
284 
sub- 
part 

Est.  max. 

daily  quan- 

tity2 

AftY/ 
A/N3 

Rate 
sch. 

Date 

conv 

menced 

Projected 

termination 

date 

ST9S-353 

NATURAL  GAS  

MOBIL  NATURAL  GA 

> 

10-28-94 

G-S 

30.000 

N 

F 

10-04-94 

10-31-94 

P/L  CO.  OF  AMERICA 

INC. 

ST9&-354 

NATURAL  GAS  

INDUSTRIAL  ENERG 

r 

10-2&-94 

G-S 

3,100- 

N 

F 

10-01-94 

09-30-95 

P/L  CO.  OF  AMERICA 

APPLICATIONS.  IN 

ST9&-355 

TRAJLBLAZER  PIPE- 
LINE CO. 

SNYDER  GAS  MAR- 
KETING. INC. 

10-28-94 

G-S 

10.000 

N 

F 

10-01-94 

10-31-94 

ST9&-366 

IROQUOIS  GAS 
TRANS.  SYSTEM. 
L.P. 

IROQUOIS  GAS 

DOS  TRADING,  INC 

•• 

10-28-94 

G-S 

2.500 

N 

F 

10-04-94 

11-01-94 

ST95-367 

DGS  TRADING.  INC 

10-28-94 

G-S 

14,000 

N 

F 

10-08-94 

11-01-94 

TRANS.  SYSTEM. 

LP. 

ST96-358 

IROQUOIS  GAS 
TRANS.  SYSTEM, 
LP. 

IROQUOIS  GAS 

COENERGY  TRADIN 
CO. 

3 

10-28-94 

G-S 

100.000 

N 

1 

10-1S-04 

10-31-95 

ST95-359 

CONNECTICUT  UGH 

r 

10-28-94 

G-S 

27.699 

N 

F 

10-08-94 

11-01-94 

TRANS.  SYSTEM, 

&  POWER  CO. 

LP. 

^ 

ST95-360 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

1564  E.  LANCASTER 
AVE.  BUS.  TRUST 

10-2»-94 

G-S 

N/A 

N 

1 

09-02-94 

INDEF. 

ST9&-361 

COLUMBIA  GAS 
TRANSMISSION 
CORP. 

BETHLEHEM  STEEL 
CORP. 

10-28-94 

G-S 

N/A 

N 

1 

07-01-94 

INDEF. 

ST95-362 

TRANSOK.  INC  

ANR  PIPELINE  CO., 

10-31-94 

c 

5.000 

N 

1 

10-09-94 

INOEF 

ETAL 

ST95-363 

MIDCON  TEXAS  PIPE- 
LINE CORP. 

CARGILL,  INC  

... 

10-31-94 

6-1 

20.000 

N 

1 

10-12-94 

INDEF. 

ST95-364 

NATURAL  GAS  

COASTAL  GAS  MAR 

10-31-94 

G-S 

5.000 

N 

F 

10-01-94 

10-31-94 

P/L  CO.  OF  AMERICA 

KETING  CO. 

ST95-366 

NATURAL  GAS  ._ 

P/L  CO.  OF  AMERICA 

HADSON  GAS  SYS- 
TEMS, INC. 

10-31-«4 

G-S 

11.QpO 

N 

F 

10-01-94 

11-30-98 

ST95-386 

GREAT  LAKES  GAS 
TRANS.  LP. 

KIMBALL/TRIPPE  EN 
ERGY  ASSOCIATB 

s. 

10-31-94 

G-S 

15.000 

N 

F 

10-01-94 

10-31-94 

ST95-367 

MID  LOUISIANA  GAS 
CO. 

MID  LOUISIANA  MAI 
KETING  CO. 

•r 

1(K31-94 

G-S 

15,464 

A 

F 

10-01-94 

09-30-95 

ST95-368 

WILU^ON  BASIN 
INTER.  P/L  CO. 

TEXAS  GAS  MARKE 
ING.  INC. 

•- 

10-31-94 

G-S 

87,000 

A 

1 

10-01-94 

09-30-96 

ST95-369 

WILUSTON  BASIN 
INTER.  P/L  CO. 

CENERGY.  INC 

... 

10-31-94 

G-S 

30.000 

A 

1 

10-01-94 

09-30-96 

ST95-370 

WILLISTON  BASIN 
INTER.  P/L  CO. 

RAINBOW  GAS  CO 

... 

10-31-94 

G-S 

472 

A 

F 

10-01-94 

10-31-94 

ST95-371 

WILLISTON  BASIN 
INItR.P/LCO. 

S.D.  STATE  CEMEN 
PLANT. 

10-31-94 

G-S 

542 

A 

F 

10-01-94 

09-30-96 

ST9&-372 

WILLISTON  BASIN 
INTER.  P/L  CO. 

WBI  GAS  SERVICES 

" 

10-31-94 

G-S 

30.000 

A 

1 

10-01-94 

09-30-96 

ST9&-373 

WILUSTON  BASIN 
INTER.  P/L  CO. 

MONTANA-DAKOTA 
UTIUTIES  CO. 

10-31-«4 

B 

232.193 

A 

F 

10-01-94 

06-30-97 

ST9&-374 

FLORIDA  GAS 
TRANSMISSION  CO. 

SWIFT  ENERGY  CO 

... 

10-31-94 

G-S 

2,500 

N 

1 

10-01-94 

INDEF. 

ST95-375 

FLORIDA  GAS 
TRANSMISSION  CO. 

VASTAR  GAS  MAR- 
KETING, INC. 

10-31-94 

G-S 

100.000 

N 

1 

10-01-94 

INDEF. 

ST95-376 

CARNEGIE  NATURAL 
GAS  CO. 

SNYDER  BROTHER 
INC. 

i. 

10-31-94 

G-S 

5.000 

N 

1 

03-1&-94 

INDEF. 

ST95-377 

CARNEGIE  NATURAL 
GAS  CO. 

KRIEBEL  GAS.  INC 

... 

10-31-94 

G-S 

2.000 

N 

1 

10-04-94 

INDEF. 

ST95-378 

CARNEGIE  NATURAL 
GAS  CO. 

GASCO,  INC 

,„. 

10-31-94 

G-S 

5,000 

N 

1 

10-01-94 

iNDEF. 

ST9^-379 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

HUNT  PETROLEUM 
CORP. 

10-31-94 

G-S 

300.000 

Y 

1 

10-01-94 

INDEF. 

ST95-380 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

CITY  OF  WATERLO 

). 

10-31-94 

G-S 

200 

N 

F 

10-01-94 

INDEF. 

ST95-381 

MISSISSIPPI  RIVER 
TRANS.  CORP. 

CATEX  VITOL  GAS. 
INC. 

10-31-94 

G-S 

10.000 

N 

1 

10-01-94 

INOEF. 

ST95-3a? 

EL  PASO  NATURAL 
GAS  CO. 

ASSOCIATED  GAS 
SERVKIES,  INC. 

10-31-94 

G-S 

103,000 

N 

1 

l0-O'-94 

INDEF. 

ST95-383 

EL  PASO  NATURAL 
GAS  CO. 

GEDI,  INC 

.... 

10-31-94 

G-S 

3.275 

N 

1 

10-01-94 

INDEF. 

ST95-384 

SOUTHERN  NATURAL 
GASCa       - 

RIVERWOOD  INTEF 
tOATIONAL  CORP 

10-31-94 

G-S 

1J200 

N 

F  • 

10-18^94 

10-31-97 
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ST95-385 
ST95-386 
ST95-387 
ST95-388 
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Transporter/seller 


SOUTHERN  NATURAL 

GASCO. 
SOUTHERN  NATURAL 

GAS  CO. 
SOUTHERN  NATURAL 

GASCO. 
SOUTHERN  NATURAL 

GAS  CO. 


Rectplent 


ATLANTA  GAS  LIGHT 

CO. 
ENGELHARD  CORP  ... 

SOUTH  CAROLINA 
PIPELINE  CORP. 

SONAT  MARKETING. 
ETAL 


Date  filed 


10-31-94 
10-31-94 
10-31-94 
10-31-94 


Part 
284 
sub- 
part 


G-S 
G-S 

G-S 
G-S 


Est  max. 

daily  quarv 

tity2 


100,000 
5,000 

28.000 
3,625 


Aff.  Y/ 
A/N3 


Rate 
sch. 


Date 
com- 
menced 


09-23-94 
10-13-94 
10-02-94 
10-01-94 


Projected 

termination 

date 


06-30-97 
INDEF. 
07-31-97 
03-31-^ 


[FR  Doc.  94-30060  Filed  12-6-94;  8:45  am) 
BILUNG  CODE  S717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-30366A;  FRL-4918-41 

Mole  Med  Inc.;  Approval  of  a  Pesticide 
Product  Registration 

agency:  Environmental  Protection 
Agency  (EPA), 

action:  Notice. 


SUMMARY:  This  notice  announces 
Agency  approval  of  an  application  to 
register  the  pesticide  product  Mole- 
Med.  a  mole  repellent  containing  an 
active  ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federd  Insecticide.  Fungicide,  and 
Rodentidde  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  Robert  Forrest,  Product  Manager 
(PM)  14,  Registration  Division  (7505C), 
OfBce  of  Pesticide  Programs,  401  M  St., 
SW..  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm. 
219,  CM  #2,  Environmental  Protection 
Agency,  1921  Jefferson  Davis  Hwy. 
ArUngton.  VA  22202,  (703-305-6600). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  June  29, 1994  (59  FR 
33505),  which  announced  that  Mole 
Med  Inc.,  P.O.  Box  333,  Aurora,  IN 
47001,  had  submitted  an  application  to 
register  the  pesticide  product  Mole-Med 
(EPA  File  Symbol  64439-R),  containing 
the  active  ingredient  castor  oil  (CAS  No. 
8001-79-4)  at  66  percent,  an  active 
ingredient  not  included  in  any 
previously  registered  product. 

The  application  was  approved  on 
August  3, 1994,  as  Mole-Med,  to  repei 
moles  from  lawns  (EPA  Registration 
Number  64439-1). 


This  registration  is  unconditional  for 
l--year.  During  that  period  the  registrant 
will  submit  more  information  on 
product  effectiveness.  If  this 
requirement  is  not  satisfied  by  August 
15, 1995,  EPA  will  automatically  cancel 
the  registration. 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  castor  oil,  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  use.  Specifically,  the  Agency  has 
considered  the  nature  of  the  chemical 
and  its  pattern  of  use,  application 
methods  and  rates,  and  level  and  extent 
of  potential  exposure.  Based  on  these 
reviews,  the  Agency  was  able  to  make 
basic  health  safety  determinations 
which  show  that  use  of  castor  oil  when 
used  in  accordance  with  widespread 
and  commonly  recognized jjractice,  will 
not  generally  cause  unreasonable 
adverse  effects  to  the  environment. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
puiihc  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  OfBce  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2, 
ArUngton,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
hiformation  Office  (A-101),  401  M  St.. 
SW.,  Washington,  D.C  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 


Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  November  20. 1994. 

Stephen  L.  Johnson. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  94-29973  Filed  12-6-94;  8:45  am) 
BILLING  CODE  65«0-60-f 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  apphcants  should 
not  receive  a  license  are  requested  to 
contact  the  OfBce  of  Freight  Fonvarders. 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Savino  Del  Bene  International  Freight 

Forwarders.  Incorporated,  151  Everett 

Ave.,  suite  105,  pielsea,  MA  02150. 

Officer:  Melvin  Cariofiles,  President. 
Computer  Logistics  Services  Inc.,  31746 

Enterprise  Drive,  Livonia,  MI  48150. 

Officers:  Richard  Hanschu,  President; 

Kelly  M.  Woolley,  Asst.  Secretary-. 
Solano  International,  347  Third  Ave  . 

Bellmawr,  NJ  08031.  Paula  Solano. 

Sole  Proprietor. 
Blanco  Forwarders,  Inc.,  1325  NW  93rd 

Ave.,  Miami.  FL  33172.  Officers: 

Eduardo  Blanco,  President;  Rebecn 

Blanco.  Vice  President. 
RHE  Speciahy  Transport,  Inc.,  123 

Pennsylvania  Ave..  South  Kearny.  NJ 
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07032.  Officer:  Oscar  S.  Lara.. 
President 

Dated:  December  1 , 1 994 . 

By  the  Federal  Maritime  Q>ramission 
(osepta  C.  Polldng. 
Secretary. 

(FR  Doc.  94-30038  Filed  12-&-94;  8:45  am] 
WUJMG  COM  •73IM>1-M 


FEDERAL  RESERVE  SYSTEM 

Community  Rrst  BancShares,  Inc.,  et 
al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Banit  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  j)ersons  may 
express  their  views  in  WTiting  to  tie 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  corameat  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
wTitten  presentation  would  not  suffice 
in  lieu  of  a  hearing.  identif>ing 
speciBcally  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  29. 1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  ]  VVixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio 
44101: 

1.  Community  First  BnncShares.  Inc.. 
Forest.  Ohio:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Community  First 
Bank.  N.A.,  Forest.  Ohio. 

2.  Heritage  Bancorp.  Inc..  Burlington. 
Kentucky;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Heritage  Bank.  Inc  . 
Burlington,  Kentuckv. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

I.  CNB Bancshares,  Inc..  Evansville. 
Indiana,  to.acquire  100  percent  of  the 
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voting  share;  of  The  Bank  of  Orleans. 
Orleans,  Ind  ana. 
C  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bh  emle.  Vice  President)  230 
South  LaSali  j  Street,  Chicago,  Illinois 
60690: 

1.  Longi-ie  v  Capital  Corporation. 
Newman,  111  nois;  to  acquire  100 
percent  of  th  s  voting  shares  of  First 
Prairie  Bank)  hares.  Inc.,  Georgetown. 
Illinois,  and  hereby  indirectly  acquire 
The  First  National  Bank  of  Georgetown. 
Georgetown.  Illinois. 

D,  Federal  Reserve  Bank  of 


Minneapolis 


President)  2;  0  Marquette  Avenue. 
Minneapolis  Minnesota  55480: 

1.  The  Aut  ora  Holding  Company. 
Aurora,  Miiu  lesota;  to  become  a  bank 
holding  com  >any  by  acquiring  at  least 
95.6  percent  jf  the  voting  shares  of  State 
Bank  of  Aurc  ra,  Aurora,  Minnesota. 


Board  of  Goiemors 
System.  Decen  ber  1 
Jennifer  I.  Johfson 
Deputy 
(FR  Doc.  94- 

BILLING  COOE 


SecreU  n 


:«3 


of  the  Board. 
(  041  Filed  12-6-94;  8:45  am! 

O-01-f 


(James  M.  Lyon,  Vice 


of  the  Federal  Reser\e 
1994. 


Firstar  Corp  iration;  Formation  of, 
Acquisition  I  ty,  or  Merger  of  Bank 
Holding  Con  panies;  and  Acquisition 
of  Nont}ankii  ig  Company 

The  comp<  ny  Hsted  in  this  notice  has 
applied  und«  r  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  appr  ival  under  section  3  of  the 
Bank  Holdin  ;  Company  Act  (12  U.S.C. 
1842)  to  becc  me  a  bank  holding 
company  or  1  a  acquire  voting  securities 
of  a  bank  or  I  ank  holding  company.  The 
listed  compa  iv  has  also  applied  under 
§225.23(a)(2  of  RegulaUon  Y  (12  CFR 
225.23(a)(2))  For  the  Board's  approval 
under  sectioi .  4(c)(8)  of  the  Bank 
Holding  Com  panv  Act  (12  U.S.C. 
1843(c)(8))  ai  d  §'225.21(a)  of  Regulation 
Y  (12  CFR  22  5.21(a))  to  acquire  or 
control  votin  »  securities  or  assets  of  a 
company  en<  aged  in  a  nortbanking 
activity  that  s  listed  in  §  225.23  of 
Regulation  Y  as  closely  related  to 
banking  and  jermissible  for  bank 
holding  com  lanies.  or  to  engage  in  such 
an  activity.  I  nless  otherwise  noted, 
these  activiti  !s  will  be  conducted 
throughout  t  e  United  States. 

The  applic  ition  is  available  for 
immediate  in  spection  at  the  Federal 
Reserve  Ban!  indicated.  Once  the 
application  i  as  been  accepted  for 
processing,  i  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  h  terested  persons  may 
express  their  views  in  writing  on  the 
question  wh«  ther  consummation  of  the 
proposal  can  "reasonably  be  expected  to 


produce  benefits  to  tfie  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identi^ing  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  bv 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  29. 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  .'\.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Firstar  Corporation.  Milvvaukee. 
Wisconsin,  and  Firstar  Corporation  of 
Mirmesota,  Bloomington,  Minnesota;  to 
acquire  100  percent  of  the  voting  shares 
of  Investors  Savings  Bank,  F.S.B.. 
Wayzata,  Mirmesota.  Investors  Savings 
Bank,  F.S.B.  is  in  the  process  of 
conversion  to  a  national  bank. 

In  connection  with  this  application. 
Applicants  also  has  applied  to  acquire 
Investors  Insurance  Agency.  Inc.. 
Wayzata,  Minnesota,  and  thereby  engage 
in  insurance  agency  activities,  pursuant 
to  §  225.25(b)(8)(vii),  including  the 
provision  of  title  insurance  services  as 
an  agent  and  securities  brokerage 
activities,  pursuant  to  §  225.25(b)(15)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  December  1 .  1994 

lennifer  J.  Johnson, 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  94-30042  Filed  12-fi-94.  8.4=>  ami 

BILLING  CODE  621ft-01-F 


The  Industrial  Bank  of  Japan,  Limited. 
Tokyo,  Japan;  Application  to  Engage 
in  Nonbanking  Activities 

The  Industrial  Bank  of  [apan.  Limitf-d, 
Tokyo.  Japan  (Applicant),  has  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHCAct)  and  §  225.23(al{3) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  to  purchase  Aubrey  G. 
Lanston  &  Co.,  Inc..  New  York.  New 
York  (Company),  from  Applicant's 
subsidiary  bank.  IBJ  Schroder  Bank  & 
Trust  Company,  New  York.  New  York, 
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and  thereby  engage  in  the  following 
activities:  1)  executing  and  clearing, 
clearing  without  executing,  executing 
without  clearing,  purchasing  and  selling 
through  the  use  of  omnibus  trading 
accounts,  and  providing  investment 
advisory  services  to  institutional 
customers  with  respect  to  previously 
approved  futures  and  options  on  futures 
contracts  on  financial  commodities;  2) 
providing  investment  advice  pursuant 
to  12  CFR  225.25(b)(4);  3)  underwriting 
and  dealing  in  securities  as  permitted  by 
12  CFR  225.25(b)(16);  4)  trading  foreign 
exchange  in  the  spot  market  for 
nonhedging  purposes;  5)  trading  over 
the  counter  options  on  U.S.  Treasury 
securities  for  nonhedging  purposes;  6) 
trading  options,  futures,  options  on 
futures  and  forward  contracts  in 
accordance  with  225.142  to  hedge 
foreign  exchange  and  securities 
positions;  and  7)  acting  as  an  agent  for 
affiliates  in  the  purchase  and  sale  of 
over  the  counter  interest  rate  contracts, 
including  swaps,  forwards,  options 
(including  caps,  collars  and  floors),  and 
any  other  instrument  that  gives  rise  to 
similar  credit  risks,  and  providing  the 
above- listed  futures  commission 
merchant  services  to  affiliates.  The 
activities  will  be  conducted  on  a 
worldwide  basis. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 
Applicant  states  that  the  Board 
previously  has  determined  by  order  or 
regulation  that  all  of  the  proposed 
activities  are  closely  related  to  banking. 
See  Northern  Trust,  79  Federal  Reserve 
Bulletin  723  (1994)  and  J.P.  Morgan  G- 
Co.  Incorporated,  80  Federal  Reserve 
Bulletin  151  (1994)(providing 
investment  advisory,  execution, 
clearance,  and  execution  and  clearance 
services  with  respect  to  futures  and 
options  on  futures);  12  CFR  225.25(b)(4) 
(providing  investment  advisory 
services):  12  CFR  225.25 
(b)(16)(underwriting  and  dealing  in 
bank-eligible  securities):  Swiss  Bank 


Corporation,  77  Federal  Reserve 
Bulletin  759  (I991)(trading  over  the 
counter  options  on  bank-eligible 
securities  for  nonhedging  purposes); 
The  Bank  of  Tokyo,  76  Federal  Reserve 
Bulletin  654  (1990)(trading  foreign 
exchange  in  the  spot  market  for 
nonhedging  purposes);  12  CFR  225.142 
and  The  Long  Term  Credit  Bank. 
Limited,  79  Federal  Reserve  Bulletin  347 
(1993)(trading  foreign  exchange-related 
and  bank-eligible  securities-related 
instruments  for  hedging  purposes  in 
accordance  with  §  225.142  of  Regulation 
Y).  Applicant  has  stated  that  Company 
would  conduct  the  proposed  activities 
in  accordance  with  the  limitations  and 
conditions  imposed  by  the  Board  in  its 
orders  and  regulations.  Applicant  also 
maintains  that  the  proposed  activities 
that  it  would  conduct  on  behalf  of 
affiliates  fall  vtrithin  section  4fc)(l)(C)  of 
the  BHC  Act. 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  Company 
"can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  12  U.S.C.  1843(c)(8). 
Applicant  believes  that  the  proposal 
would  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 
In  particular.  Applicant  maintains  that 
the  proposal  would  produce  operational 
and  management  efficiencies  for 
Applicant's  United  States  operations.  In 
addition.  Applicant  states  that  the 
proposed  activities  would  not  result  in 
adverse  effects  such  as  an  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
D.C.  20551,  not  later  than  December  23, 
1994.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 


accompanied  by  a  statement  of  the 
reasons  why  a  writtMi  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  Yoric. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  1, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  94-30043  Filed  12-6-94;  8:45  am) 
BNXiMO  COOE  C210-ei-F 


Premier  Bankshares  Corporation; 
Notice  of  Application  to  Engage  de 
novo  in  Permissible  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  no\-o,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  Meriting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubfic,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggriex'ed  by 
approval  of  the  proposal. 
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Comments  regarding  the  application 
must  be  received  at  the  Reswve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  21. 
1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  ^..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1.  Premier  Bankshares  Corporation, 
Bluefield.  Virginia  (previously  located 
in  Tazewell,  Virginia);  to  engage  de 
novo  through  its  subsidiary  Premier 
Trust  Company,  Bluefield.  Virginia,  in 
performing  functions  or  activities  that 
may  be  performed  by  a  trust  company 
(including  activities  of  a  fiduciary, 
agency,  or  custodial  natiire),  pursuant  to 
§  225.25(b)(3)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  1, 1994. 
lennifitr  J.  f ohmoa. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  94-30044  Filed  12-«-94:  B:45  ami 
WUJNQ  CODE  tt10.«1-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service  ^ 

National  Toxicology  Program; 
Availability  of  the  Seventh  Annual 
Report  on  Carcinogens 

The  HHS'  National  Toxicology 
Program  (NTP)  today  announces  the 
availability  of  the  Seventh  Anniial 
Report  on  Carcinogens. 

The  Aimual  Report  on  Carcinogens, 
prepared  by  the  National  Toxicology 
Program  (NTP),  U.S.  Public  Health 
Service,  is  issued  by  the  Secretary  of  the 
Department  of  Health  Service,  (DHHS) 
pursuant  to  an  amendment  to  the  Public 
Health  Service  Act  (section  ^62,  Pub.  L. 
95-622)  which  requires  the  Secretary  to 
publish  an  annual  report  that  contains 
"a  list  of  all  substances  (i)  which  either 
are  known  to  be  carcinogens  and  (ii)  to 
which  a  significant  number  of  persons 
residing  in  the  United  States  are 
exposed  *  •  *,"  The  law  also  states  that 
the  reports  should  provide  available 
information  on  the  nature  of  exposures, 
the  estimated  numbers  of  persons 
exposed,  and  the  extent  to  which  the 
implementation  of  Federal  regulations 
decreases  the  risk  to  public  health  from 
exposure  to  these  chemicals. 

For  the  purpose  of  the  Report, 
"known"  carcinogens  are  defined  as 
those  substances  for  which  the  evidence 
from  human  studies  indicates  that  there 
is  causal  relationship  between  exposure 
to  the  substance  and  human  cancer. 
Substances  "which  may  reasonably  be 


anticipated  :o  be  carcinogens"  are 
defined  as  t  lose  for  whidi  there  is 
limited  evic  ence  of  carcinogenicity  in 
humans  or  i  uffident  evidence  of 
carcinogeni  :ity  in  experimental 
animals. 

Substana  s  in  the  above  categories,  for 
which  potei  itial  exposure  of  persons 
residing  in  i  he  United  States  has  been 
demonstrati  d,  are  included  in  the 
Report.  The  Seventh  Annual  Report 
does  not  contain  all  known  carcinogens 
or  substancfs  reasonably  anticipated  to 
be  carcinogens.  Additional  substances 
with  identiied  carcinogenic  properties 
as  defined  a  love  will  be  included  in 
subsequent  ^nual  Reports. 

New  entr  es  in  the  Seventh  Annual 
Report  wen  chosen  from  those 
designated  ty  the  agencies  participating 
in  the  preparation  of  the  Report,  from 
those  testedlwithin  the  National 
Toxicology  Program  and  the  National 
Cancer  Institute  Carcinogenesis 
Bioassay  Program;  or  from  those 
evaluated  bv  the  International  Agency 
for  Research  on  Cancer  (lARC),  a 
component  bf  the  World  Health 
Organization  (WHO),  located  in  Lyon. 
France. 

The  Seve  ith  Annual  Report  on 
Carcinogen!  Summary  does  not  contain 
specific  inf<  rmation  on  regulations 
promulgated  by  regulatory  health 
agencies.  Injmost  other  respects,  the 
informationi  is  the  same  as  that  in  the   ~ 
full  report.  Copies  will  be  sent 
automatically  to  those  on  the  mailing 
list;  others  ^ay  request  a  single  copy 
without  ch^e  by  writing  the  NTP 
Central  Data  Management,  MD  AO-02, 
P.O.  Box  1^33.  Research  Triangle  Park, 
NC  27709. 

Copies  oPthe  complete  Report  are 
available  from  the  National  Technical 
Service,  5285  Port  Royal 
Road,  Sprin  ?field,  VA  22161.  Tel:  800- 
553-6847. '  here  is  a  $105.00  charge  for 
the  docume  nt  plus  a  $8.00  per  order 
shipping  ar  d  handling  charge.  Ask  for 
Report  No.  fB  95-109781  when 
ordering. 


Comments 
Report  on 
Corrections 
additional 
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Office.  MD 
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on  the  Seventh  Annual 
Carcinogens  are  welcome. 

suggestions,  or  any 
information  should  be 
Annual  Reports  on 
,  NTP  Public  Information 
J2-04,  P.O.  Box  12233, 
iangle  Park,  NC  27709. 


ti) 


Dated:  No\fember  29, 1994. 
Kenneth  Old  in 
Director.  Nat  onal 
IFR  Doc.  94->0022 
BILUNOCOOE 


Toxicology  Pro^m. 
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National  Institute  of  Environmental 
Health  Sciences:  Validation  and 
Acceptance  of  Alternative  Testing 
Methods:  Request  for  Comments 

Introduction 

Section  1301  of  the  National  Institutes 
of  Health  Revitalization  Act  of  1993 
(Public  Law  No.  103-43)  directed  the 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS)  to  establish  an 
Applied  Toxicological  Research  and 
Testing  Program  to  conduct  applied 
research  and  testing  regarding 
toxicology.  The  Act  specified  that  the 
toxicology-related  activities  to  be 
carried  out  by  the  program  would 
include:  (i)  Establishing  criteria  for  the 
validation  and  regulatory  acceptance  of 
alternative  testing  methods;  and  (ii) 
recommending  a  process  through  which 
scientifically  validated  alternative 
methods  can  be  accepted  for  regulatory 
use.  The  purpose  of  this  announcement 
is  to  invite  interested  parties  to  provide 
information  for  consideration  in  the 
formulation  of  these  criteria  and 
processes. 

Baclcground 

In  response  to  the  directives  in  Public 
Law  No.  103-43,  the  NIEHS  has 
established  the  ad  hoc  Interagency 
Coordinating  Committee  on  the 
Validation  of  Alternative  Methods 
(ICCVAM)  to  develop  recommendations 
relating  to  the  validation  and  acceptance 
of  new  and  revised  testing  methods  that 
would  be  useful  to  Federad  agencies. 
Many  new  and  revised  test  methods 
represent  alternative  methods,  models, 
and  approaches  in  that  they:  (a)  Result 
in  the  reduction  of  the  total  niunber  of 
animals  required  in  a  test;  (b) 
incorporate  refinements  of  procedures 
to  lessen  or  eliminate  pain  or  distress  to 
animals;  or  (c)  provide  for  the  partial  or 
total  replacement  of  animals  with  non- 
animal  systems,  or  the  replacement  of 
one  animal  species  with  another  (e.g.,  a 
mammalian  species  replaced  by  a 
nonmammalian  or  invertebrate  species). 

The  Committee's  goals  include 
recommending  criteria  and  processes 
that  will:  (1)  Encoivage  the 
development  of  new  methods  and 
improvement  of  existing  test  methods  to 
generate  data  useful  for  risk  assessment: 
(2)  lead  to  the  scientific  validation  of 
new  and  improved  test  methods;  (3) 
increase  the  likelihood  of  regulatory 
acceptance  of  scientifically  valid  new 
test  methods:  and  (4)  encourage  the 
refinement  and  reduction  of  animal  use 
in  testing,  and  the  replacement  of 
animals  with  non-animal  methods  and/ 
or  phylogenetically  lower  species,  when 
scientifically  feasible. 
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Action 

Comments  and  information  are 
invited  fitMn  interested  parties  regarding 
criteria  for  the  validation  and 
acceptance  of  alternative  testing 
methods,  and  processes  for  the 
regulatory  acceptance  of  scientifically 
vaUdated  alternative  methods. 
Information  is  sought  regarding  the 
following  broad  topics: 

Types  of  information  necessary  to  evaluate 
the  practical  utility  of  a  test  method; 

Essential  components  and  processes 
applicable  to  the  validation  of  test  methods; 

Principles  and  criteria  for  assessing  the 
validity  of  a  test  method;  i.e..  do 
considerations  vary  depending  upon  whether 
the  test  is:  (a)  in  viw  vs.  in  vitro;  (b)  a  screen 
or  a  replacement;  or  (c)  mechanistically- 
based  or  not; 

Factors  relevant  to  the  acceptance  of 
validated  test  methods  by  regulatory  and 
scientiflc  agencies. 

The  Committee  will  consider  such 
comments  and  information  prior  to  the 
preparation  of  a  draft  dociunent. 
Opportunity  for  comment  on  the 
Committee's  draft  document  will  be 
announced  at  a  later  date,  and  a  public 
meeting  will  also  be  announced. 

Comments  and  information  should  be 
sent  within  60  days  of  the  publication 
of  this  announcement  to  Dr.  William 
Stokes,  NIEHS,  MD-A2-05,  P.O.  Box 
12233,  Research  Triangle  Park,  North 
Carolina  27709.  For  further  information 
regarding  this  request,  please  contact  Dr. 
Stokes  by  mail  at  the  above  address,  by 
FAX  at  919/541-0719,  by  telephone  at 
919/541-7997.  or  by  Internet  e-mail  at 
Stokes@NIEHS.NIH.GOV. 

Dated:  November  29, 1994. 
Richard  A.  Gricsemer, 

Deputy  Director,  NIEHS. 

IFR  Doc.  94-.30023  Filed  12-6-94;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  v«th  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

PRT-796018 

Applicant:  W.R.  Thompson,  Jr.,  Three  Rivers. 
MI, 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 


dorcas)  taken  from  the  captive  herd 
maintained  by  Mr.  H.  Kock,  Cape 
Province,  RepubUc  of  South  Africa,  for 
enhancement  of  the  species. 
PRT-796631 

Applicant:  Robert  Zink,  Bell  Museum. 
University  of  Minnesota.  St.  Paul.  MN 

The  applicant  requests  a  permit  to 
import  study  skins,  tissue  samples  and 
skeletons  bom  25  California 
gnatcatchers  [Polioptila  califomica 
califomica)  to  be  collected  in  Baja 
Cahfomia.  Mexico  for  the  purpnise  of 
scientific  study  including  DNA  analysis. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  tiiis  notice:  U.S. 
Fisft  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c).  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  December  2, 1994. 
Caroline  Anderson, 

Acting  Chief  Branch  of  Permits.  Office  of 
Management  Authority. 
!FR  Doc.  94-30083  Filed  12-6-94:  8:45  am) 
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Convention  on  intemationai  Tracfe  in 
Endangered  Species  (CITES) 
Notification;  Recommendations  From 
CITES  Secretariat  on  Prohibitions  of 
Trade  in  Certain  Animal  Species  From 
Twelve  Countries 

agency:  Fish  and  Wildlife  Ser\'ice. 
Interior. 

action:  Notice  of  biformation  No.  23. 


SUMMARY:  This  is  a  schedule  III  notice. 
Wildlife  subject  to  this  notice  is  subject 
to  detention,  refusal  of  clearance  or 
seizure,  and  forfeiture  if  imported  into 
the  United  States.  Violators  may  also  be 
subject  to  criminal  or  civil  prosecution. 
On  April  21, 1994,  the  CITES  Secretariat 
issued  Notification  to  the  Parties  No. 
800  urging  the  Parties  to  suspend 
imports  of  certain  animal  species  from 
the  following  twelve  countries: 
/Vrgentina,  Azerbaijan,  China,  India. 
Indonesia.  Latvia.  Lithuania.  Peru, 


Republic  of  Moldova,  Togo,  Ukraine, 
and  the  United  Republic  of  Tanzania. 
This  notification  was  based  on  a 
decision  made  by  the  CITES  Standing 
Committee  during  meeting  held  in 
March,  1994,  which  asked  CITES  Party 
countries  to  suspend  imports  in  certain 
animal  species  from  the  affected 
countries.  This  action  was  required  by 
CITES  Resolution  Conference  8.9. 
adopted  at  the  Eighth  Meeting  of  the 
Conference  of  the  Parties  in  Kyoto. 
Japan,  in  1992,  which  established  a 
procedure  for  developing  remedial 
actions  and  implementing  them  through 
import  suspensions,  if  voluntary 
compliance  by  exporting  countries  is 
not  satisfactory. 

DATES:  This  notice  is  efliective  on 
December  7, 1994.  This  notice  wiU  be 
effective  until  further  notice.  The  import 
measures  announced  in  this  notice  shall 
apply  to  shipments  of  wildlife  which 
have  a  date  of  export  fifteen  (1 5)  days 
after  the  effective  date  of  this  Notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Marshall  P.  Jones,  Chief,  or  Dr.  Susan  S. 
Lieberman,  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  N.  Fairfax  Dr.,  room 
420C,  Arlington.  VA  22203,  telephone 
(703)358-2093,  regarding  NotificaUon  to 
the  Parties  No.  800,  or  Frank  S. 
Shoemaker  Jr.,  Special  Agent  in  Charge, 
Investigations,  U.S.  Fish  and  Wildlife 
Service,  Division  of  Law  Enforcement. 
4401  N.  Fairfax  Drive.,  room  500, 
Arlington.  VA  22203,  telephone 
(703)358-1949,  for  enforcement  actions. 
SUPPLEMENTARY  INFORMATION:  /Article  IV. 
paragraph  2(a)  of  the  CITES  treaty 
allows  commercial  and  noncommercial 
trade  in  species  Usted  in  CITES 
Appeiidix  11,  but  export  permits  for  such 
trade  may  be  issued  only  if  a  designated 
Management  Authority  of  the  country 
has  ;1«termined  that  the  specimens  were 
legally  acquired,  and  if  a  designated 
Scif^ntific  Authority  of  that  country  has 
advised  the  Management  Authority  that 
the  export  will  not  be  detrimental  to  the 
sui  vival  of  the  species.  Article  IV. 
paragiaph  3  goes  on  to  require  that 
exports  of  Appendix  II  species  be 
limited  in  any  way  necessary  to  ensure 
that  the  population  level  of  a  species  is 
consislynl  with  that  species"  role  in  its 
ocosvstem  and  that  the  population  level 
of  that  species  be  maintained  well  above 
the  level  where  il  might  qualify  for 
inclu.sion  in  Appendix  I. 

Over  the  past  decade.  CITES  parties 
have  become  increasingly  concerned 
that  certain  Appendix  Ii  species  are 
subject  to  particularly  high  volumes  of 
trade  without  sufficient  biological  data 
for  Scientific  Authorities  to  make  the 
necessary  judgments  that  exports  are  not 
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detrimental  to  the  species,  as  reqiiired 
by  Article  IV.  In  1983,  CITES  parties 
adopted  a  resolution  at  the  Fourth 
Conference  of  the  Parties  in  Gaborone, 
Botswana,  acknowledging  that  many 
parties  are  not  effectively  implementing 
Article  IV  and  thus  risk  losing  the 
benefits  of  continued  availability  of 
these  resources.  This  resolution,  Conf. 
4.7,  established  a  project  to  identify 
Appendix  n  species  involved  in 
significant  levels  of  international  trade, 
and  to  develop  and  negotiate  with 
exporting  and  importing  countries 
whatever  measures  were  necessary  to 
bring  trade  down  to  levels  consistent 
with  Article  IV. 

In  1987.  at  the  Sixth  Conference  of  the 
Parties  in  Ottawa,  Canada,  parties 
charged  the  newly  established  CITES 
Animals  Committee  with  the  task  of 
establishing  a  list  of  Appendix  II  species 
being  significantly  affected  by  trade, 
reviewing  all  available  information,  and 
formulating  remedial  measiires  for  these 
species.  The  CITES  Secretariat 
coordinated  or  contracted  for  studies  to 
develop  lists  of  mammal,  bird,  and 
reptile  species  and  collect  relevant 
information  about  these  species,  in 
cooperation  with  the  lUCN  World 
Conservation  Union.  The  U.S.  Fish  and 
Wildlife  Service  (Service)  cooperated 
vrith  and  provided  financial  support  for 
a  number  of  these  studies. 

At  the  Eighth  Conference  of  the 
Parties  in  1992,  in  Kyoto,  Japan.  CITES 
parties  adopted  a  resolution  developed 
by  the  CITES  Animals  Committee  which 
recognized  that  substantial  trade  in 
wild-caught  animals  was  still  going  on 
contrary  to  the  provisions  of  Article  IV, 
and  that  necessary  remedial  measures 
were  not  being  properly  implemented. 
This  resolution,  Conf.  8.9,  established  a 
formal  process  for  the  Animals 
Committee  to  develop  remedial 
measures,  including  "zero  quotas"  (that 
is,  temporary  trade  bans)  when 
appropriate;  for  the  Secretariat  to 
communicate  these  recommendations  to 
the  exporting  countries;  and,  where 
exporting  coimtries  do  not  satisfactorily 
implement  the  measures,  for  the  CITES 
Standing  Committee  to  call  on  parties  to 
suspend  imports  of  these  species  from 
the  offending  countries  until  they  are  in 
compliance. 

During  meetings  of  the  Animals 
Committee  in  1992  and  1993,  attended 
by  representatives  of  the  Service, 
remedial  measures  were  developed  and 
subsequently  communicated  to 
exporting  couintries  by  the  Secretariat. 
The  Standing  Committee  reviewed 
reports  from  the  Secretariat  of 
compliance  and  noncompliance  with 
these  remedial  measures  diu-ing  three 
meetings  in  1993  and  1994.  The  Service 


represented  the  United  States  in  these 
meetings,  with  the  Department  of  State. 
During  the  last  of  these  meetings,  held 
in  Geneva,  Switzerland,  in  March.  1994, 
the  Standing  Committee  directed  the 
Secretariat  to  issue  a  formal  notice 
calling  foi  a  suspension  of  trade  in 
particularJAppendix  n  species  from 
twelve  CITES  parties. 

Accordfcgly,  on  April  Zl,  1994,  the 
Secretari^  issued  Notification  to  the 
Parties  nupnber  800.  calling  for  a 
suspensioii  of  imports  of  these  species 
&t>m  the  Effected  countries. 
Implemenation  of  these  restrictions  is 
necessary  Ho  stop  trade  considered  to  be 
detrimental  to  the  survival  of  the 
species  and  thus  in  contravention  of  the 
requiremepts  of  CITES  Article  IV.  CITES 
parties  failing  to  implement  these  trade 
suspensions  would  be  contributing  to 
the  decline  of  the  affected  species,  and 
would  be  subject  to  formal  citation  in 
the  CITES  Infiractions  Report  and 
possible  ctensure  by  the  CITES 
Conferenqe  of  the  Parties. 

Piusuant  to  the  Endangered  Species 
Act  of  19^3  (16  U.S.C.  1531-1544),  the 
U.S.  Fished  Wildlife  Service  is 
granted  tUe  authority  to  detain,  refuse 
clearance  pf,  or  seize  any  fish  or  wildlife 
or  plants  ^at  are  imported  into  the 
United  States  in  violation  of  CITES. 
Regulatioms  contained  in  50  CFR 
14.53(c)  indicate  that  refusal  of 
clearance  pf  imported  wildlife  is 
warrantei^  if  there  are  reasonable 
grounds  t(  •  believe  that  documentation 
for  the  cle  irance  of  such  wildlife  is  not 
valid.  Sin  ilarly,  regulations  contained 
in  50  CFR  23.12(a)(2)  require  that  all 
imports  o  Appendix  11  wildlife  into  the 
United  St  ites  be  accompanied  by  a  valid 
foreign  ex  >ort  permit  or  re-export 
certificate  unless  an  exemption  applies. 
The  Servii  :e  agrees  with  notification  to 
the  Partiei  number  800  and  believes  that 
any  permits  issued  for  the  indicated 
species  by  the  affected  coimtries  are  not 
valid  because  required  findings  of  "non- 
detriment  '  and/or  lawful  acquisition 
have  not  1  een  credibly  demonstrated  by 
the  expor  ing  countries  in  light  of  the 
significanl  trade  level  in  particular 
Appendi>4  II  species. 

The  sub  jects  of  this  notice  are  as 
follows: 

A.  Subjec 

Argenti  la:  ban  on  imports  of 
specimen: :  of  guanaco  (Lama  guanicoe). 

This  is  a  i  chedule  III  Notice 


Wildlifi 
subject 
or  seizure 
into  the  L  [lited 


subject  to  this  notice  is 
tojdetention,  refusal  of  clearance 
and  forfeiture  if  imported 
■  States. 


Source  of  Foreign  Law  Information 

CITES  Secretariat  Notification  to  the 
Parties  No.  800,  issued  on  April  21, 
1994,  calls  on  Parties  to  suspend 
imports  otLama  guanicoe  specimens 
from  Argentina. 

Action  by  the  Fish  and  Wildlife  Service 

Based  on  information  received, 
Argentina  has  not  satisfactorily 
implemented  the  recommendations  of 
the  CITES  Standing  Conunittee. 
Specifically,  the  Management  Authority 
of  Argentina  must  advise  the  CITES 
Secretariat  of  the  following:  the 
biological  basis  for  its  management 
program  for  Lama  guanicoe,  the 
procedures  used  for  controlling  exports 
of  Lama  guanicoe,  and  the  results  of  an 
investigation  on  reports  of 
undocimiented  trade  in  Lama  guanicoe 
meat.  Therefore,  in  accordance  with  the 
responsibility  of  the  United  States  under 
QTES,  and  effective  immediately  and 
until  further  notice  from  the  U.S.  Fish 
and  Wildlife  Service,  no  shipments  of 
specimens  of  Lama  guanicoe  may  be 
imported  into  the  United  States,  directly 
or  indirectly,  fit)m  Argentina,  unless  an 
exemption  in  CITES  Article  VII  applies. 

B.  Subject: 

Azerbaijan:  ban  on  imports  of 
specimens  of  Eurasian  lynx  [Felis  lynx). 

This  is  a  Schedule  III  Notice 

Wildlife  subject  to  this  notice  is 
subject  to  detention,  refusal  of  clearance 
or  seiziu-e,  and  forfeiture  if  imported 
into  the  United  States. 

Source  of  Foreign  Law  Information 

CITES  Secretariat  Notification  to  the 
Parties  No.  800,  issued  on  April  21, 
1994,  calls  on  Parties  to  suspend 
imports  of  Felis  lynx  specimens  from 
Azerbaijan. 

Action  by  the  Fish  and  Wildlife  Service 

Based  on  information  received, 
Azerbaijan  has  not  satisfactorily 
implemented  the  recommendations  of 
the  CITES  Standing  Committee. 
Specifically,  the  government  of 
Azerbaijan  must  comply  with  the 
primary  recommendation  of  the  CITES 
Animals  Committee  for  Felis  lynx, 
which  is  designated  as  a  significant 
trade  species.  Although  Azerbaijan  is 
not  a  CITES  Party,  the  Russian 
Federation  continues  to  conduct  all 
CITES  f>ermit  matters  for  Azerbaijan. 
Therefore,  in  accordance  with  the 
responsibility  of  the  United  States  under 
CITES,  and  effective  immediately  and 
until  further  notice  from  the  U.S.  Fish 
and  Wildlife  Service,  no  shipments  of 
specimens  of  Felis  lynx  may  be 
imported  into  the  United  States,  directly 
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or  indirectly,  bom  Azerbaijan,  imless  an 
exemption  in  CITES  Article  VII  applies. 

C  Subject 

Peoples  Republic  of  China:  ban  on 
imports  of  specimens  of  leopard  cat 
(Fe7is  bengaJensis)  and  Oriental  rat 
snake  (Ptyas  mucosus). 

This  is  a  Schedule  III  Notice 

Wildlife  subject  to  this  notice  is 
subject  to  detention,  refusal  of  clearance 
or  seiziu«,  and  forfeiture  if  imported 
into  the  United  States. 

Source  of  Foreign  Law  Information 

CITES  Secretariat  Notification  to  the 
Parties  No.  800,  issued  on  April  21, 
1994,  calls  on  Parties  to  suspend 
imports  of  Felis  bengalensis  and  Ptyas 
mucosus  specimens  from  China. 

Action  by  the  Fish  and  Wildlife 

Based  on  information  received,  the  ' 
People's  Republic  of  China  has  not 
satisfactorily  implemented  the 
recommendations  of  the  CITES  Standing 
Committee.  Specifically,  the 
Management  Authority  of  China  must 
advise  the  CITES  Secretariat  of  the 
following:  improved  national  legislation 
for  the  protection  of  Felis  bengalensis. 
the  scientific  basis  of  the  management 
program  for  Felis  bengalensis  and  Ptyas 
mucosus,  export  quotas  for  Felis 
bengalensis,  an  inventory  of  stockpiles 
of  skins  of  Felis  bengalensis,  and  a 
system  to  mark  all  skins  of  Felis 
bengalensis  that  enter  trade.  Therefore, 
in  accordance  with  the  responsibihty  of 
the  United  States  under  CITES,  and 
effective  immediately  and  until  further 
notice  from  the  U.S.  Fish  and  Wildlife 
Service,  no  shipments  of  specimens  of 
Felis  bengalensis  and  Ptyas  mucosus 
may  be  imported  into  the  United  States, 
directly  or  indirectly,  from  the  People's 
Republic  of  China,  unless  an  exemption 
in  CITES  Article  VU  appUes. 

D.  Subject- 
India:  ban  on  imports  of  specimens  of 
Indian  bullfrog  (Rana  tigerina)  and 
Asian  bullfrog  [Rana  hexadactyla). 

This  is  a  Schedule  III  Notice 

WildUfe  subject  to  this  notice  is 
subject  to  detention,  refusal  of  clearance 
or  seizure,  and  forfeiture  if  imported 
into  the  United  States. 

Source^of  Foreign  Law  Information 

CITES  Secretariat  Notification  to  the 
Parties  No.  800,  issued  on  April  21, 
1994,  calls  on  Parties  to  suspend 
imports  of  Rana  tigerina  and  Rana 
hexadactyla  specimens  from  India. 


Action  by  the  Fish  and  Wildlife  Service 

Based  on  information  received,  India 
has  not  satisfactorily  implemented  the 
recoaunendations  of  the  CITES  Standing 
Committee.  Specifically,  the 
Management  Authority  of  India  should 
advise  the  CITES  Secretariat  of  the 
following:  Details  of  national  legislation 
and  management  programs  for  Rana 
tigerina  and  Rana  hexadactyla,  and  any 
progress  in  the  initiation  of  studies  to 
determine  safe  harvest  levels  and  the 
ecological  impact  of  harvesting  Rana 
tigerina  and  Rana  hexadactyla. 
Therefore,  in  accordance  with  the 
responsibihty  of  the  United  States  under 
QTES,  and  effective  immediately  and 
until  further  notice  from  the  U.S.  Fish 
and  Wildlife  Service,  no  shipments  of 
specimens  of  Rana  tigerina  and  Rana 
hexadactyla  may  be  imported  into  the 
United  States,  directly  or  indirectly, 
finm  India,  unless  an  exemption  in 
CITES  Article  VII  applies.  However, 
CITES  Secretariat  Notification  to  the 
Parties  No.  818  states  that  India  has 
declared  that  the  harvesting  and  export 
of  specimens  of  the  genus  Rana  are 
prbhibited.  Therefore,  the  Secretariat  is 
satisfied  that  no  further  action  need  be 
taken  by  India  in  order  to  implement  the 
recommendation  of  the  CITES  Animal 
Committee.  The  Secretariat  further 
recommends  that  imports  from  India  of 
specimens  of  the  genus  Rana  should 
still  be  prohibited  in  deference  to  the 
prohibitions  established  by  India. 

E.  Subject 

Indonesia:  ban  on  imports  of 
specimens  of  lesser  sulphur-crested 
cockatoo  (Cacatua  sulphurea)  and 
Oriental  rat  snake  (Ptyas  mucosus). 

This  is  a  Schedule  HI  Notice 

Wildlife  subject  to  this  notice  is 
subject  to  detention,  refusal  of  clearance 
or  seiziire,  and  forfeiture  if  imported 
into  the  United  States. 

Source  of  Foreign  Law  Information 

CITES  Secretariat  Notification  to  the 
Parties  No.  800,  issued  on  April  21, 
1994,  calls  on  Parties  to  suspend 
imports  of  Cacatua  sulphurea  and  Ptyas 
mucosus  specimens  frx>m  Indonesia. 
Furthermore,  reference  is  made  to 
regulatory  improprieties  by  Indonesia  as 
regards  trade  in  specimens  of  Ptyas 
mucosus  (Doc  6.19,  No.  C.1),  and  trade 
in  specimens  of  Cacutua  species  (Doc 
8.19,  No.  66). 

Action  by  the  Fish  and  Wildlife  Service 

Based  on  information  received, 
Indonesia  has  not  satisfactorily 
implemented  the  recommendations  of 
the  CITES  Standing  Committee. 
Specifically,  the  Management  Authoritj' 


of  Indonesia  must  notify  the  CITES 
Secretariat  of  the  following:  The 
establishment  of  a  moratorium  on  the 
exports  of  Cacatua  sulphurea  pending 
the  outcome  of  population  surveys,  and 
the  scientific  be^is  for  its  harvest  quotas 
of  Ptyas  mucosus  and  the  introduction 
of  a  system  to  ensure  that  exports  of 
skins  of  Ptyas  mucosus  do  not  exceed 
quotas.  Therefore,  in  accordance  with 
the  responsibihty  of  the  United  States 
under  CITES,  and  effective  immediately 
and  imtil  further  notice  from  the  U.S. 
Fish  and  Wildhfe  Service,  no  shipments 
of  specimens  of  Cacatua  sulphurea  and 
Ptyas  mucosus  may  be  imported  into  the 
United  States,  directly  or  indirectly, 
frt)m  Indonesia.  In  addition,  the  Wild 
Bird  Conservation  Act  of  1992  already 
prohibits  the  importation  of  specimens 
of  Cacatua  sulphurea.  Specimens  of 
Ptyas  mucosus  are  allovrad  to  be 
imported  only  in  those  cases  where  an 
exemption  in  CITES  Article  VII  applies 
and  all  other  requirements  of  Federal 
law  are  satisified. 

F.  Subject 

Latvia:  ban  on  imports  of  specimens 
of  Eurasian  lynx  (Felis  lynx). 

This  is  a  Schedule  III  Notice 

WildUfe  subject  to  this  notice  is 
subject  to  detention,  refrisal  of  clearance 
or  seiziu^,  and  forfeiture  if  imported 
into  the  United  States. 

Source  of  Foreign  Law  Information 

CITES  Secretariat  Notification  to  the 
Parties  No.  800,  issued  on  April  21, 
1994,  calls  on  Parties  to  suspend 
imports  of  Felis  lynx  specimens  from 
Latvia. 

Action  by  the  Fish  and  Wildlife  Senice 

Based  on  information  received,  Latvia 
has  not  satisfactorily  implemented  the 
recommendations  of  the  CITES  Standing 
Committee.  Specifically,  the 
government  of  Latvia  must  notify  the 
CITES  Secretariat  of  the  following: 
when  an  export  quota  of  Felis  lynx  has 
been  approved,  and  provide  a 
clarification  as  to  whether  this  quota 
includes  specimens  that  can  be  hunted, 
skins  already  on  hand,  or  both. 
Therefore,  in  accordance  with  the 
responsibility  of  the  United  States  under 
CITES,  and  effective  immediately  and 
until  further  notice  &t)m  the  U.S.  Fish 
and  Wildlife  Service,  no  shipments  of 
specimens  of  Felis  lynx  may  be 
imported  into  the  United  States,  directly 
or  indirectly,  fit>m  Latvia,  unless  an 
exemption  in  CITES  Article  VII  applies. 

G.  Subject 

Lithuania:  ban  on  imports  of 
specimens  of  Eurasian  lynx  [Felis  lyn.\]. 
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This  m  a  Schedule  HI  Notice 

Wildlib  sut^Bct  to  this  notice  is 
subftt  to  datention,  refusal  of  cleaiance 
or  seizura.  and  fiorfiBiture  if  imported 
into  the  United  States. 

Source  of  Foreign  Law  Information 

CmES  Secretariat  Notification  to  the 
Paitiaa  ^4o.  800,  issued  on  April  21. 
1994,  calls  on  Parties  to  suspend 
impocts  of  Felis  lynx  speamens  from 
Lithuania. 

Actkm  by  the  Fish  and  Wildlife  Service 

Based  on  information  received. 
Lithuania  has  not  satisfactorily 
implemented  the  recommendations  of 
the  CITIES  Standing  Committee. 
Specifically,  the  government  of 

Lithuania  must  conply  with  the 

primary  recommendation  of  the  CITES 
Animals  committee  for  Felis  lynx. 
which  is  designated  as  a  significant 
trade  spedes.  Therefore,  in  accordance 
with  die  reqxmsibility  of  the  United 
States  under  CITES,  and  efEective 
immediately  and  until  fiirther  notice 
from  the  U.S.  Fish  and  Wildlifa  Service, 
no  shipments  of  specimens  of  Felis  lynx 
may  be  imported  into  the  United  Stales, 
directly  or  indirectly,  &t>m  Lithuania, 
unless  an  exemption  in  QTES  Article 
Vnapphas. 

n.  vBUfKX 

Peru:  ban  on  imports  of  specimens  of 
Red-masked  conure  (AraUnga 
erythrogenys). 

This  is  a  Schedule  HI  Notice 

Wildlifis  subject  to  this  notice  is 
subject  to  detention,  refusal  of  clearance 
or  seizure,  and  forfeiture  if  imported 
into  the  United  States. 

Source  of  Foreign  Law  Information 

CrriES  Secretariat  Notification  to  the 
Parties  No.  800,  issued  on  April  21. 
1994,  calls  (m  Patties  to  suspend 
imports  of  Aratuiga  erythrogenys 
specimens  from  Peru. 

Action  by  the  Fish  and  Wildlife  Savice 

Based  on  information  received,  Peru 
has  not  satisfactorily  implemented  the 
recommendations  of  the  CITES  Standing 
committee.  Specifically,  the 
Management  Authority  of  Peru  should 
notify  the  CITES  Secretariat  of  the 
following:  The  establishment  and 
announcement  of  an  annual  export 
quota  for  Aratinga  erythrogenys  that  is 
consistent  with  sustainable  ofiFtake,  and 
the  scientific  basis  for  the  management 
program  for  Aratinga  erythrogenys. 
Therefore,  in  accordance  with  the 
responsibility  of  the  United  States  under 
CITES,  and  effective  immediately  and 
until  fuithcx  notice  from  the  U.S.  Fish 


and  Wildlifejs^^ce,  no  ^ipments  of 
specimens  of  Aratinga  erythrogenys  may 
be  imported  nto  the  United  States, 
directly  or  in  directly,  frtim  Peru.  In 
addition,  the  Wild  Bird  Conservation 
Act  of  1992  already  prohibits  the 
importation  ef  specimens  of  Aratinga 
erythrogenys  without  the  required 
permits  being  issued  by  the  Service. 

L  Subject      I 

Republic  c  ;  Moldova:  ban  on  imports 
of  specimens  of  Eurasian  lynx  [Felis 
lynx). 

This  is  a  Set  sdule  ID  Notice 

Wildlife  SI  bject  to  this  notice  is 
subject  to  de  ention,  refusal  of  clearance 
or  seizure,  ai  d  forfeiture  if  imported 
into  the  Unit  sd  States. 

Source  ofFo  -eign  Law  Information 

CITIES  Seiretariat  Notification  to  the 
Parties  No.  8D0.  issued  on  April  21, 
1994,  calls  oh  Parties  to  suspend 
imports  of  F(  flis  lynx  specimens  from 
the  Republic  of  Moldova. 

Action  by  th  t  Fish  and  Wildlife  Service 

Based  on  i  iformation  received,  the 
Republic  of  Moldova  has  not 
satisfiEu:toril]||  implemented  the 
recommencwions  of  the  CITES  Standing 
Committee.  Specifically,  the 
government  pf  the  Republic  of  Moldova 
must  compl;  with  the  primary 
recommendi  tion  of  the  CITES  Animals 
Committee  i  a  Felis  lynx,  which  is 
designated  a  i  a  significant  trade  spedes. 
Although  th(  Republic  of  Moldova  is 
not  a  CITES  *arty,  the  Russian 
Federation  c  >ntinues  to  conduct  all 
CITES  perm  t  matters  for  the  Republic 
of  Moldova,  rherefore,  in  accordance 
with  the  res;  lonsibility  of  the  United 
States  undei  CITES,  and  efiective 
immediate!)  and  until  further  notice 
from  the  U.£ .  Fish  and  Wildlife  Service, 
no  shipmeni  s  of  specimens  of  Felis  lyrtx 
may  be  impprted  into  the  United  States, 
directly  or  indirectly,  from  the  Republic 
of  Moldova,  unless  an  exemption  in 
CITES  Article  VII  apphes. 

J.  Subject 

Togo:  banjon 
ball  python 

This  is  a  Sci  edule  III  Notice 

Wildlife  SI  ibject  to  this  notice  is 
subject  to  d(  tention.  refusal  of  clearance 
or  seizure,  atid  forfeiture  if  imported 
into  the  United  States. 

Source  of  Ft  retgn  Law  Information 

CITES  Set  retariat  Notification  to  the 
Parties  No.  4oO.  issued  on  April  21. 
1994.  calls  on  Parties  to  suspend 
imports  of  P  ython  regius  specimens 
from  Togo. 


unports  of  specimens  of 
Python  regius). 


Action  by  the  Fish  and  Wildlife  Service 

Based  on  information  received,  Togo 
has  not  satisfactorily  implemented  tlm 
recommendations  of  the  CITES  Standing 
Committee.  Specifically,  the 
Management  Auth(»ity  of  Togo  should 
advise  die  CITES  Secretariat  of  the 
following:  the  establishment  of  a 
scientifically  based  sustainable-use 
management  program  including  export 
controls  for  Pythrtm  regius.  Therefore, 
in  accordance  with  the  responsibility  of 
the  United  States  undor  CITES,  and 
effective  immediately  and  until  further 
notice  from  the  U.S.  Fish  and  Wildlife 
Service,  no  shipments  of  specimens  of 
Python  regius  may  be  imported  into  the 
United  States,  directly  or  indirectly, 
from  Togo,  unless  an  exemption  in 
OTES  Article  VII  applies. 

K.  Subject: 

Ukraine:  ban  on  imports  of  specimens 
of  Eiuasian  lynx  [Flexis  lynx). 

This  is  a  Schedule  IE  Notice 

Wildlife  subject  to  this  notice  is 
subject  to  detention,  refusal  of  clearance 
or  seiziire,  and  forfeiture  if  imported 
into  the  United  States. 

Source  ofFmeign  Law  Information 

CITES  Secretariat  Notification  to  the 
Parties  No.  800,  issued  on  April  21, 
1994,  calls  on  Parties  to  suspend 
imports  of  Felis  lynx  specimens  fit>m 
Uloaine. 

Action  by  the  Fish  and  Wildlife  Service 

Based  on  information  received, 
Ukraine  has  not  satisfisctorily 
implemented  the  recommendations  of 
the  CITES  Standing  Committee. 
Specifically,  the  government  of  Ukraine 
must  comply  with  the  primary 
recommendation  of  the  CIT&S  Animals 
Committee  for  Felis  Lynx,  which  is 
designated  as  a  significant  trade  species. 
Therefore,  in  accordance  writh  the 
responsibility  of  the  United  States  under 
CITES,  and  effective  immediately  and 
until  further  notice  from  the  U.S.  Fish 
and  Wildlife  Service,  no  shipments  of 
specimens  of  Fe/is  fynix  may  be 
imported  into  the  United  States,  directly 
or  indirectly,  from  Ukraine,  unless  an 
exemption  in  CITES  Article  VII  applies. 

L.  Subject: 

United  Republic  of  Tanzania:  ban  on 
imports  of  specimens  of  Fishers 
Lovebird  [Agapomis  fisheri)  and 
Pancake  tortoise  [Malacochersus 
tomier). 

This  is  a  Schedule  W  Notice 

Wildlife  subject  to  this  notice  is 
subject  to  detention,  refusal  of  cleeraoce 
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or  seizure,  and  forfeiture  if  imported 
into  the  United  States. 

Source  of  Foreign  Law  Information 

CITES  Secretariat  Notification  to  the 
Parties  No.  800,  issued  on  April  21, 
1994,  calls  on  Parties  to  suspend 
imports  of  Agapomis  fischeri  and 
Malaco-chersus  tornieri  specimens  from 
the  United  Republic  of  Tanzania. 
Furthermore,  reference  is  made  to 
regulatory  improprieties  by  Tanzania  as 
regards  trade  in  specimens  oi  Agapomis 
species  (Doc  8.19,  No.  54),  and  trade  in 
specimens  of  Malacochersus  tornieri 
(Doc  81.9,  No.  90). 

Action  by  the  Fish  and  Wildlife  Ser\ice 

Based  on  information  received,  the 
United  Republic  of  Tanzania  has  not 
satisfactorily  implemented  the 
recommendations  of  the  CITES  Standing 
Committee.  Specifically,  the 
Management  Authority  of  the  United 
Republic  of  Tanzania  must  advise  the 
CITES  Secretariat  of  the  following:  the 
initiation  of  population  surveys  for 
Agapomis  fischeri  and  Malacochersus 
tornieri  and,  the  introduction  of  a 
moratorium  on  trade  of  Malacochersus 
tornieri  pending  the  results  of  the 
population  survey  and  the 
establishment  of  a  sustainable-use 
management  program  for  Malacochersus 
tornieri.  Therefore,  in  accordance  with 
the  responsibility  of  the  United  States 
under  CITES,  and  effective  immediately 
and  imtil  further  notice  from  the  U.S. 
Fish  and  WildUfe  Service,  no  shipments 
of  specimens  of  Agapomis  fischeri  and 
Malacochersus  tomier  may  be  imported 
into  the  United  States,  directly  or 
indirectly,  from  the  United  States 
Repubhc  of  Tanzania.  In  addition,  the 
Wild  Bird  Conservation  Act  of  1992 
already  prohibits  the  importation  of 
specimens  of  Agapomis  fischeri  without 
the  required  permits  being  issued  by  the 
Service.  Shipments  of  Malacochersus 
tornieri  that  are  covered  by,  and  comply 
with,  the  terms  of  an  exemption  in 
CITES  Article  VII  may  be  imported  if  all 
other  requirements  of  Federal  law  are 
satisfied. 

Dated:  October  28. 1994. 

Georjie  T.  Frampton,  Jr., 

Assistant  Secretary  of  Fish  and  Wildlife  and 
Parks. 

[PR  Doc.  94-30053  Filed  12-6-94;  845  ami 
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Notice  of  Receipt  of  Applications  for 
Approval 

The  following  applicants  have 
applied  for  approval  to  conduct  certain 
activities  with  birds  that  are  protected 
m  accordance  with  the  Wild  Bird 


Conservation  Act  of  1992.  This  notice  is 
provided  pvirsuant  to  Section  112(4)  of 
the  Wild  Bird  Conservation  Act  of  1992, 
50  CFR  15.26(c). 

Applicant:  Rick  Jordan,  Kutztown, 
PA.  The  applicant  wishes  to  establish  a 
cooperative  breeding  program  for  the 
Crimson-beUied  Conure  [Pynhura 
perlata  perlata).  The  applicant  wishes  to 
be  an  active  participant  in  this  program 
with  one  other  private  individual.  The 
American  Federation  of  Aviculture  has 
assumed  the  responsibility  for  the 
oversight  of  the  program. 

Applicant:  Toucan  Preservation 
Center,  Jerry  Jennings,  Director, 
Fallbrook,  CA.  The  applicant  wishes  to 
establish  a  cooperative  breeding 
program  for  the  Keel  billed  Toucan 
[Ramphastos  sulphuratus),  the  Red 
Breasted  Toucan  {Ramphastos  diclonis). 
the  Saffron  Toucanet  [BaiUonius 
bailloni],  and  the  Chestnut  Eared 
Aracari  [Pteroglossus  castanotis).  The 
applicant  wishes  to  be  an  active 
participant  in  this  program  with  three 
other  private  individuals  and,  two 
zoological  organizations.  The  Toucan 
Preservation  Center  has  assumed  the 
responsibility  for  the  oversight  of  the 
program. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420C,  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  thi?  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420C.  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  December  2. 1994. 
Susan  Lieberman, 

Chief  Branch  of  Operations.  Office  of 
Management  Authority. 
|FR  Doc.  94-30052  Filed  12-6-94:  845  am] 
BILUNO  CODE  43ia-«5-P 


INTERNATIONAL  TRADE 
COMMISSION 

Notice  of  Designation  of  Additional 
Commission  Investigative  Attorney 

[Investigation  No.  337-TA-368J 

In  the  Matter  of:  Certain  Rechargeable  Nitkei 
Metal  Hydride  Anode  Materials  and 
Batteries,  and  Products  Containing  Same 

Notice  is  hereby  given  that,  as  of  this 
date.  Smith  R.  Brittingham,  Esq.  and 
Kent  R.  Stevens,  Esq.  of  the  Office  of 
Unfair  Import  Investigations  are 
designated  as  the  Commission 
investigative  attorneys  in  the  above- 
cited  investigation  instead  of  Kent  R. 
Stevens,  Esq. 

The  Secretar\-  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  .\ovember  23, 1994. 
Lynn  L  Levine, 

Director,  Office  of  Unfair  Import 
Investigations.  500E  Street,  S.IV., 
Washington.  DC.  20436. 
IFR  Doc.  94-30094  Filed  12-6-94;  8:45  a.^:! 

BILUNO  COOC  7020-02-^ 


Investigations  Nos.  731-TA-696-6d8  (Finar) 

Magnesium  From  The  People's 
Republic  of  China,  Russia,  and  Ukraine 

AGENCY:  United  States  hitemational 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of 
final  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-696-698  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injmy,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  bv 
reason  of  imports  fiom  the  People's 
Republic  of  China  (China),  Russia,  and 
Ukraine  of  unwTought  pure  magnesium  ' 
and  by  reason  of  imports  from  China 


'  For  purposes  of  these  investigations.  unwTO-gn: 
pure  magnesium  contains  at  least  99.S  percent 
magnesium  by  weight  and  is  sold  in  various  slab 
and  ingot  forms  and  sizes.  Products  that  have  ite 
aforementioned  priman'  magnesium  content  but  ao 
not  conform  to  ASTM  specifications  or  other 
indusir>  or  customer-specific  specifications  are 
;ncluded  in  the  scope  of  these  investigations.  Pu.-c 
unwTOught  magnesium  is  provided  for  in 
subheadings  8104.11.00  and  8104.20.00  of  the 
Harmonized  Tariff  Schedule  of  the  United  States 
(HTS).  Excluded  from  the  scope  of  investigation  e:e 
magnesium  anodes,  granular  magnesium  (including 
turnings  and  powder),  and  secondar>'  magnesiu.T.. 
See  also.  Commerce's  scope  of  investigation  i.i ;;« 
notices  of  preliminarv  dete.Tninations.  59  F.K. 
55-J20.  55424  and  55427 
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and  Russia  of  unwrought  alloy 
ni^nesium.2 

For  further  information  concerning 
the-conduct  of  these  investigations, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201).  and  part  207.  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  November  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
lanine  Wedel  (202-205-3178),  OfGce  of 
s.  U.S.  International  Trade  Commission. 
500  E  Street  SW.,  Washington,  DC 
20436.  Hearing-impaired  persons  can 
obtain  information  on  this  matter  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobihty  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.8.1). 

SUPPLEMENTARY  INFORMATION: 

Background. — ^These  investigations 
are  being  instituted  as  a  resuh  of 
affirmative  preliminary  determinations 
by  the  Department  of  Commerce  that 
imports  of  unwrought  pure  magnesium 
from  China,  Russia,  and  Ukraine  and 
imports  of  unwrought  alloy  magnesium 
from  China  and  Russia  are  being  sold  in 
the  United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  1673b).  The 
investigations  were  requested  in  a 
petition  filed  on  March  31. 1994,  by 
Magnesium  Corporation  of  America 
(Magcorp),  Salt  Lake  City,  UT;  the 
International  Union  of  Operating 
Engineers.  Local  564,  Freepprt.  TX;  and 
the  United  Steelworkers  of  America. 
Local  8319,  Sail  Lake  City,  UT. 

Participation  in  the  Investigations  and 
Public  Service  List. — Persons  wishing  to 
participate  in  the  investigations  as 
parties  must  file  an  entry  of  appearance 


-  For  purposes  of  these  investigations,  unwrought 
May  magnesium  contains  less  than  99.S  percent 
magnesium  by  weight  but  50  percent  or  more 
mai>nesium  by  weij^ht,  with  magnesium  being  the 
larg«5t  metallic  element  in  the  alloy  by  weight,  and 
is  sold  in  various  ingot  and  billet  forms  and  sizes. 
Products  that  have  the  aforementioned  primary 
magnesium  content  but  do  not  conform  to  A.STM 
specifications  or  other  industr>-  or  customer-specitlc 
spec  i  Heat  ions  are  included  in  the  scope  of  these. 
investigations.  Unwrought  alloy  magnesium  is 
provided  for  in  subhnaiiings  8104.19.00  and 
8TO4.20.0O  of  the  HTS.  Excluded  from  the  scope  of 
ijive.^tigation  are  magoiisium  anodes,  granular 
magnRsmm  (including  turnings  and  powder),  and 
sucoiidary  magi>esium.  See  also.  Commerce's  scope 
I.!  investigation  in  it*  noiicns  of  prcliminarv' 
lii  terminations.  59  FR  r.5424  and  5o427. 


with  the  Set  'etary  to  the  Commission, 
as  provided  n  section  201.11  of  the 
Commissioc  s  rules,  not  later  than 
twenty-one  21)  days  after  publication  of 
this  notice  i  .  the  Federal  Register.  The 
Secretary  wll  prepare  a  public  service 
list  contain!:  ig  the  names  and  addresses 
of  all  person  s,  or  their  representatives, 
who  are  pan  ies  to  these  investigations 
upon  the  ex  »iration  of  the  period  for 
filing  entriei  of  appearance. 

Limited  d\  sclosure  of  business 
proprietary  nformation  (BPI)  under  an 
administrati  ve  protective  order  (APO) 
and  BPI  sen  ice  list. — Pursuant  to 
§  207.7(a)  oi  the  Commission's  rules,  the " 
Secretary  w  11  make  BPI  gathered  in 
these  final  ii  ivestigations  available  to 
authorized  i  pplicants  under  the  APO 
issued  in  thi  investigations,  provided 
that  the  app  ication  is  made  not  later 
than  twenty  one  (21)  days  after  the 
publication  )f  this  notice  in  the  Federal 
Register.  A  ;  eparate  service  list  will  be 
maintained  )y  the  Secretary  for  those 
parties  auth  irized  to  receive  BPI  under 
the  APO. 

Staff  Repi  rf.— The  prehearing  staff 
report  in  th«  se  investigations  will  be 
placed  in  th  s  nonpublic  record  on 
March  15, 1  195,  and  a  public  version 
will  be  issu<  d  thereafter,  pursuant  to 
§  207.21  oft  le  Commission's  rules. 

Hearing.-  The  Commission  will  hold 
a  hearing  in  connection  with  these 
inve.stigatioi  is  beginning  at  9:30  a.m.  on 
March  28.  1  >95,  at  the  U.S.  Intemahonal 
Trade  Comr  lission  Building.  Requests 
to  appear  at  the  hearing  should  be  filed 
in  vyriting  m  ith  the  Secretary  to  the 
Commissioi  on  or  before  March  20. 
1995.  A  noil  jarty  who  has  testimony 
that  may  ai(  the  Commission's 
deliljeratior  >  may  request  permission  to 
present  a  sh  3rt  statement  at  the  hearing. 
All  parties  i  nd  nonparties  desiring  to 
appear  at  th ;  hearing  and  make  oral 
presentatioi  s  should  attend  a 
prehearing  (  onference  to  be  held  at  9:30 
a.m.  on  Mai  :h  23. 1995.  at  the  U.S. 
Intemationi  1  Trade  Commission 
Building.  O  al  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  ;ovemed  by  §§  201.6(b)(2), 
201.13(0.  ai  d  207.23(b)  of  the 
Commissioi  's  rules.  Parties  are  strongly 
encouraged  to  submit  as  early  in  the 
investigatio  is  as  possible  any  requests 
to  present  a  portion  of  their  hearing 
testimony  ii  camera. 

Written  S  ibmissions. — Each  party  is 
encouragod  lo  submit  a  prehearing  brief 
to  the  Comi  lission.  Prehearing  briefis 
must  confoi  n  with  the  provisions  of 
§  207.22  of  I  le  Commission's  rules;  the 
deadline  foi  filing  is  March  22, 1995. 
Parties  may  also  file  written  testimony 
injcoimectii  n  with  their  presentation  at 
the  hearing,  as  provided  in  §  207.23(b) 


of  the  Commission's  rules,  and 
posthearing  briefs,  whicli  must  conform 
with  the  provisions  of  §  207.24  of  the 
Commission's  rules.  The  deadUne  for 
filing  posthearing  briefs  is  April  5, 1995; 
witness  testimony  must  be  filed  no  later 
than  three  (3)  days  before  the  hearing. 
In  addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigations  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigations  on  or 
before  April  5, 1995.  All  written 
submissions  must  conform  with  the 
provisions  of  §  201 .8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6.  207.3.  and 
207.7  of  the  Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  docimient  filed 
by  a  party  to  the  investigations  must  be 
ser\'ed  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  pubUc  or  BPI  service  Ust),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

Issued:  November  30, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Seiretary. 

IFR  Doc.  94-30093  Filed  12-C-94;  8:45  am) 
BILLING  CODE  7t»0-02-P 

Pnvestigation  No.  731-TA-699  (Final)] 

Stainless  Steei  Angle  From  Japan 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
699  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Japan  of  stainless  steel 
angle,  provided  for  in  subheatling 
7222.20.30  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

For  hirther  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
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application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201).  and  part  207.  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  November  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Ruggles  (202-205-3187),  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  perscois  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  vdio  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
caUing  the  Office  of  Inve.stigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.8.1). 

SUPPLEMENTARY  INFORMATKJN: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  a^rmative  preUminary 
determination  by  the  Department  of 
Commerce  that  imports  of  stainless  steel 
angle  from  Japan  are  being  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  1673b).  The  investigation 
was  requested  in  a  petition  filed  on 
April  8. 1994,  by  Slater  Steels  Corp., 
Fort  Wayne.  IN. 

PaitkapaAifHi  in  the  Investigation  and 
Public  Serrice  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary- 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  not  later  than  twenty-one  (21) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
prepare  a  public  sen-ice  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  fifing  entries  of 
appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  En  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
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publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  March  17, 1995, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.21  of 
the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  March  30. 
1995,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  tlie  Secretary  to  the 
Commission  on  or  before  March  17. 
1995.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission's 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
am.  on  March  23. 1995.  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  pubUc 
hearing  are  governed  by  sections 
201.6(b)(2).  201.13(f).  and  207.23(b)  of 
the  Commission's  rules.  Parties  are 
strongly  encouraged  to  submit  as  early 
in  the  investigation  as  possible  any 
requests  to  present  a  portion  of  their   , 
hearing  testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  March  24, 1995.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
pro\'ided  in  section  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.24  of  the 
Commissitm's  rules.  The  deadline  for 
filing  posthearing  briefs  is  April  7, 1995; 
witness  testimony  must  be  filed  no  later 
than  three  (3)  days  before  the  bearing. 
In  addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigation  on  or 
before  April  7. 1995.  All  written 
submissions  must  conform  with  the 
provisions  of  section  201 .8  of  the 
Commission's  rules;  any  submissions 


that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6. 
207.3.  and  207.7  of  the  Commission's 
rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  doctunent 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
invest^atioo  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

AuttMTiry:  This  inv-estigation  is  being 
conducted  under  authoiit}-  of  the  TinifAct 
of  1930.  title  VII.  This  notice  is  puLhshed 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

Issued:  tMo««mber  30.  1994 

By  order  of  the  Commission. 
Donna  R.  Kockake. 
Spcmtar}'. 
IFR  Doc  94-30092  Filed  12-6-94,  8  45  am) 

BtLLMG  CODE  703a-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  Na  A3-6  (Sub-No.  363X)] 

Burlington  Northerrf  Railroad 
Company — Abandonment  ExemptiOi 
in  Washington  County,  OR 

AGENCY:  hiterstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 


SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the 
abandonment  by  Burlington  Northern 
Railroad  Company  of  5.01  miles  of 
raihoad  line  between  Merle  (milepost 
21.09)  and  the  General  Motors  Spur  near 
Murray  Boulevard  in  Beaverton 
(milepost  26.10).  in  Washington  County. 
CMl.  subject  to  standard  labor  protective 
conditions  and  an  historic  preservation 
condition. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  eOiective  on 
December  22. 1994.  Formal  expressions 
of  intent  to  file  an  OFA  under  49  CFR 
1152.27(c)(2) '.  petiUons  to  stay, 
requests  for  a  public  use  condition 
conforming  to  49  CFR  1152.28(a)(2).  and 
petitions  to  reopen  must  be  filed  by 
December  19. 1994. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-6  (Sub-No.  363X)  to:  (1) 
Office  of  the  Secretary.  Qise  Control 


'  See  Exempt,  of  Rail  Abandonment— Offers  of 
Fina.n.  Assist..  4  LCC2d  164  (19«7) 
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Branch,  1201  Constitution  Avenue, 
N.W.,  Interstate  Commerce  Commission, 
Washington,  DC  20423;  and  (2) 
Petitioner's  representative:  Sarah  J. 
Whitley.  3800  Continental  Plaza,  777 
Main  St.,  Forth  Worth,  TX  76102-5384. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  (TDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Interstate  Commerce 
Commission,  1201  Constitution  Avenue, 
N.W.,  Room  2229,  Washington,  DC 
20423.  Telephone:  (202)  289-4357/ 
4359.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

Decided:  November  23, 1994. 

By  the  Commission,  Chainnan  McDonald, 
Vice  Chainnan  Morgan,  and  Commissioners 
Simmons  and  Owen. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  94-30087  Filed  12-6-94;  8:45  ami 
MLUNQ  COOE  T03»-01-^ 


DEPARTMENT  OF  LABOR 

Office  of  the  United  States  Trade 
Representative 

Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy;  Notice 
of  Renewal 

The  Secretary  of  Labor  and  the  United 
States  Trade  Representative  have  taken 
steps  to  renew  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  PoUcy.  The  Committee  and 
subcommittees  are  chartered  pursuant 
to  Section  135(c)  (1)  and  (2)  of  the  Trade 
Act  of  1974  (19  U.S.C.  2155(c)  (1)  and 
(2).  as  amendedhy  section  1103  of  the 
Trade  Agreements  Act  of  1979,  Pub.  L. 
No.  96-39,  93  Stat.  308,  the  Omnibus 
Tradeand  Competitiveness  Act  of  1988, 
Pub.  L.  100-418, 102  Stat.  1107  (1988) 
and  Executive  Order  No.  11846,  March 
27, 1975  (19  U.S.C.  2111  nt).  The  charter 
of  the  Committee  wrill  be  filed  15  days 
from  the  date  of  this  notice. 

The  Labor  Advisory  Committee  for 
Trade  Negotiations  and  Trade  Policy 
consults  with,  and  makes 
recommendations  to  the  Secretary  of  ■ 


Labor  ajid  to  the  United  States  Trade 
Repres^tative  on  issues  of  general 
policy  flatters  concerning  labor  and 
trade  negotiations,  operations  of  any 
trade  aoreement  once  entered  into,  and 
other  rdatters  arising  in  connection  with 
the  adj4inistration  of  the  trade  policy  of 
the  United  States. 

The  dommittee  will  meet  at  irregular 
intervals  at  the  call  of  the  Secretary  of 
Labor  and  the  United  States  Trade 
Representative.  The  frequency  of 
commiltee  meetings  will  be 
approx  mately  two  or  three  times  per 
year,  d(  pending  upon  the  needs  of  the 
Secreta  -y  of  Labor  and  the  United  States 
Trade  I  epresentative.  The  Steering 
Subcon  imittee  will  meet  monthly.  Other 
subcon  mittees  may  meet  on  an  ad  hoc 
basis. 

Repn  sentatives  from  the  private 
sector  1  irishing  further  information  or  to 
be  cons  idered  for  appointment  to  serve 
on  the  ( ommittee  should  contact:  Mr. 
Feman  1  Lavallee,  Director,  Trade 
Adviso  y  Group,  Bureau  of  International 
Labor  /  ffairs,  Frances  Perkins  Building, 
Depart]  lent  of  Labor,  Room  C-4312,  200 
Constit  ition  Avenue,  NW.,  Washington, 
DC  202 10,  Telephone:  (202)  219-4752. 

Signe  1  at  Washington,  DC,  this  30th  day  of 
Nov.  19  14. 
Robert  I ;.  Reich, 
Secretai  y  of  Labor. 

[FRDoc  94-30095  Filed  12-&-94;  8:45  ami 
BILUNQ  (  OOE  4Sia-28-M 


Vough 


Dallas, 


EmpIo  ment  and  Training 
Admin  stration 

[TA-W-  J0,190] 


Aircraft  Company  A/K/A  LTV 


Aerosi:  ace  &  Defense  Company, 


TX;  Notice  of  Termination  of 


Investigation 

Piu^iant  to  Section  221  of  the  Trade 

974,  an  investigation  was 
tiatekl  on  August  8, 1994,  in  response 
pel  ition  which  was  filed  by  the 
Auto  Workers,  Local  848,  on 
)f  workers  at  Vought  Aircraft 
a  ly,  Dallas,  TX. 
a  :tive  certification,  revised 
Novem  jer  16, 1994,  covering  the 
petitioi  ing  group  of  workers  remains  in 
A-W-29,206).  Consequently, 
investigation  in  this  case  would 
purpose,  and  the  investigation 
terminated. 


Act  of 
ini 
to  a 
United 
behalf 
Comp 
An 


effect  ( 
further 
serve 
has 


be<  n 


Petitioner  (union/worKers/fimfi) 


Sybron  Dental  Specialties  (Wkrs) 
RB  4  W  Corp  (UPWU)  


Location 


Romulus,  Ml 
Kent.  OH  


no : 


Signed  in  Washington,  DC  this  28th  day  of 
November,  1994. 
Victor  ).  Tninzo, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment., 
Assistance. 

IFR  Doc.  94-30096  Filed  12-6-94;  8:45  am] 
BILUN6  COOE  4S10-30-M 


Investigations  Regarding  Certifications 
Of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  19, 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  19, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Ave.  NW.. 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  21st  day  of 
November;  1994. 

Victor  J.  Truiuo, 

Program  Manager.  PoUcy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


APPENDIX 


Date  re- 
ceived 


11/21/94 
11/21/94 


Date  of 
petition 


11/03/94 
10/28/94 


Petition 
No. 


30.497 
30,498 


Articles  produced 


Dental  Instruments. 
Nuts  and  Bolts. 
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APPENDIX— Continued 

Petitioner  (unkKVworkers/firn^ 

Location 

Date  re- 
ceived 

Date  of 
petition 

Petition 
No. 

Articles  produced 

Martin  Marrietta  Cofp  (Wkrs) 

ConWin.  NY 

11/21/94 
11/21/94 

11/21/94 
11/21/94 
11/21/94 
11/21/94 
11/21/94 
11/21/94 
11/21/94 
11/21/94 
11/21«4 
11/21/94 

11/06/94 
i0/23«4 
11/07/94 
11/11/94 
11/09/94 
11/1 W94 
11/0e/94 
09C9/94 
10/17/94 
10/09/94 
11/09^ 
10/18/94 

30,499 
30.500 
30.501 
30,502 
30,503 
30,504 
30,505 
30.506 
30.507 
30.508 
30.509 
30.510 

Defense  Electrorvc  Programs. 

Bath  Accessories  &  Artware. 
AtMMnutive  Paris. 

Lennon  Foods,  Inc  (UFCW) 

General  Porcelain  (Wkrs) 

General  Motor»-Oe»co  Chassis  (UAW) 
Clopay  E  &  1  Door  (Wkrs)  

Seattle,  WA 
Trenton.  NJ 

Bristol.  CT 

Shawano.  Wl 

Vienna.  OH  _.. 

Hartford,  CT 
Ft  Worth.  TX 

Warren,  OH 

Anchorage,  AK 

Kanei,  AK 

Corpus  Chrtefi.  TX  . 

Dawson  Home  Fasihions  (ILGWU) 

Custwnan  Industries,  Inc  (Co/Wkrs) 

AST  Research  (Wkrs)  

Stne  and  Ral  Doors. 

Ba««  AooeannBS  and  TabtodaOv. 

Manual  and  f><oiwv  Chucks. 

A.P.  Green  ftefractarie*.  Inc  (USWA) ... 

Marathon  Oil  Co  (Co)      ... 

Marathon  OH  Co  (Co) » 

Prinled  Cacui  Boards. 
Manufacture  Alumina  Refractories. 
Cnjde  Ofl  and  Natural  Gas. 

Enron  (Wkrs)  „ 

Onide  01 «.  Namrai  Gas. 
Gas  Pipeline  &  Measurement 

IFR  Doc  9«-30097  Filed  12-6-94-.  8:45  am) 


[TA-W-2B,931] 

Dresser  Industries,  Incorporated 
Guit>erson-Avs  Division  Dallas,  Texas; 
Notice  of  Afflrmalfve  Determination 
Reganling  AppncaUon  for 
Reconsideraaon 

Od  October  24. 1994.  one  oT  tbe 
petitioners  requested  admini^rative 
reconsideration  of  the  Departmoit  of 
Labor's  Notice  of  N^ative 
Determination  Regarding  Eligibility  to 
Apply  for  Woricer  Adjustment 
Assistance  for  wmiLers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  published  in  the 
Federal  Register  on  October  14, 1994 
>   (59FRS0624). 

Findings  show  that  the  company  is 
engaged  in  on-site  field  supervision  and 
confutation  of  down-hole  equipment 
for  drilling. 

Condusiea 

After  careful  review  of  the 
applicatimi,  I  conclude  that  the  claim  is 
of  sufficient  M^eight  to  justify 
reconsideration  of  the  Department  of 
Labor's  priOT  decision.  Tlie  application 
is,  therefore,  granted. 

Signed  at  Washington.  D.C..  this  22nd  day 
of  November  1994. 

(FR  Doa  94-30099  Filed  12-6-94: 8:45  amj 
BHJJNG  CODE  4SI*.a»-« 


{TA-W-»,8O0] 

Smitli  System  Manufacturing  Company 
Princeton,  Minnesota;  Nolice  of 
Negative  Detennination  Regarding 
AppNcatfon  for  Reconsideration 

By  an  ai^lication  dated  September 
10. 1994,  after  being  granted  a  filing 
extension ,  Local  «1996  of  the 
Machinists  Union  (lAM).  requested 


administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance  (TAA).  The  denial  notice  was 
published  in  the  JPederal  Regiiter  on 
August  IS,  1994  (59  FR  41792). 
Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
detefmination  complained  of  was 
erroneous: 

(2)  if  it  appears  that  the  determinatioin 
OHnplained  of  was  based  on  a  iwigt»Vp 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  if  in  the  opinion  of  the  Certifyii^ 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  investigation  files  Aow  diat  the 
workers  produce  school  and  office 
furniture. 

The  union  submitted  annual  U.S. 
import  data  from  the  Department  of 
Commerce  for  furniture  which  would 
include  the  products  produced  by  Smith 
System.  This  impact  data,  however,  was 
included  in  the  Department's 
investigation. 

file  Department's  denial  is  baaed  on 
the  fact  that  the  "contributed 
importantly"  test  of  the  (koup 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  worker  separations 
were  the  result  of  a  corporate  decision 
to  consolidate  its  production  of 
furniture  at  other  domestic  locations. 
During  the  consolidation  period, 
emplo3rment  at  the  Princeton  plant 
decreased  while  employmeiit  at  the 
corporate  transfer  plants  increased 
conunensurately.  There  was  no  decline 
in  corp<Hate  sales  during  this  period. 

The  Trade  Act  was  not  intended  to 
provide  TAA  Benefits  to  everyone  who 
is  in  some  way  affected  by  foreign 
competition  but  only  to  those  who 
experienced  a  decline  in  sales  or 
production  and  employment  and  an 
increase  in  imports  of  like  or  directly 


competitive  articles  which  contributed 
importantly  to  declines  in  sales  or 
production  and  employnieirt  at  the 
workers'  firm. 

Conchnion 

After  review  of  the  appUcation  and 
investigative  findings.  I  conclude  ***** 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  Prior  decision.  Accordingly,  the 
application  is  denied. 

Sigaed  at  WohiogioK.  OC.  dits  2Sth  day  of 
November  1994. 

Viitoi  f.  Tiuuxo, 

Program  Manager,  Policy  and  Reempioyment 
Services,  Office  ofTmde  Ad/mstment 
AssistancB. 

IFR  Doc.  94-30100  Fiied  12-6^94:  8:45  am] 
anjLMG  COK  4Stl 


rrA-w-a»,77^ 

James  River  Corporation  Old  Town, 

DctermtnaUun  on  ReconsideraBon 

On  November  16. 1994,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application  * 
for  Reconsideration  for  workers  and 
former  workers  of  the  subject  firm.  This 
notice  will  soon  be  published  in  the 
Federal  Roister. 

On  reconsideration,  the  James  River 
Corporation  submitted  new  information 
showing  that  hardwood  pulp  sales  by 
the  company  declined  in  1993 
compared  to  1992.  The  initial  findings 
show  substantial  worker  separations  in 
1993. 

U.S.  imports  of  hardwood  pulp 
increased  absolutely  and  relative  to 
dome^ic  shipments  in  1993  compared 
to  1992. 

Furthw  findings  on  reconsideration 
show  that  a  major  declining  customer 
increased  its  imparts  of  hardwood  pulp 


63110 


Federal  Register  /  Vol.  59,  N  o.  234  /  Wednesday,  December  7.  1994  /  Notices 


Federal  Rcgiater  /  Vol.  59.  No.  234  /  Wednesday,  December  7,  1994  /  Notices  63111 


63110 


Federal  Register  /  Vol.  59, 


while  decreasing  its  purchases  from  the 
subject  finii. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  James  River 
Corporation  woricers  in  old  Town, 
Maine  were  adversely  affected  by 
increased  imports  of  articles  like  or 
directly  competitive  with  hardwood 
pulp  producer  at  James  River 
Corporation  in  Old  Town,  Maine. 

"All  workers  of  James  River  corporation  in 
Old  Tmirn,  Maine  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  5, 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  Actof  1974." 

Signed  at  Washington,  D.C.,  this  22nd  day 
of  November  1994 
Victor  J.  Trunzo, 

Progjmm  manager.  Policy  and  Reemployment 

Services  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  94-30101  Filed  12-^-94;  B:43  am] 

BN.LINQ  CODE  4910-3IMI 

[TA-4W-30,358] 

Oshkosh  B'Gosh,  Incorporated 
Osltkosh,  Wisconsin;  Notice  of 
Temtination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  26, 1994  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Oshkosh 
B'Gosh,  Incorporated,  Oshkosh, 
Wisconsin  (164  W.  28th  Ave.,  and  2728 
Oreeon  Street). 

All  workers  of  the  subject  firm  are 
covered  under  amended  certification 
(TA-W-29-554B  and  C).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  D.C.  this  22nd  day 
of  November,  1994. 
Victor ).  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  94-30102  Filed  12-6-94;  8:45  ami 
BtLUNQ  COOC  4S10-30-M 

[TA-W-29,951] 

Saft  Aeros|3ace  Batteries,  A  Division  of 
Saft  America  Gainesville,  Florida; 
Formerly  Gates  Aerospace  Batteries 
Division  of  Gates  Energy  Products, 
Inc.;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Woriter 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  use  2273)  the 


Departmbnt  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
appUcaUe  to  all  workers  of  the  subject 
firm. 

The  cc  rtification  notice  was  issued  on 
Septembier  2, 1994  and  published  in  the 
Federal  Hegister  on  November  1, 1994 
(59  FR  54631-2). 

At  the  request  of  the  company,  the 
Departm  snt  reviewed  the  certification 
for  work  jrs  of  the  subject  firm.  The 
investigi  tion  findings  show  that  the 
Gates  A<  rospace  Batteries  Division  of 
Gates  Er  ergy  Products,  Inc.,  was  the 
predecei  sor-in-interest  firm.  Many  of 
the  worl  ers  had  unemployment 
insuran(  e  (UI)  taxes  paid  under  the 
former  f  rm. 

Accor  lingly,  the  Department  is 
amendii  g  the  certification  to  properly 
reflect  tl  is  matter.     . 

The  ai  lended  notice  applicable  to 
TA-W-;  9,951  is  hereby  issued  as 
follows: 

"All  w  irkers  of  Saft  Aerospace  Batteries, 
Gainesvil  e,  Florida,  a  division  of  Saft 
America  formerly  Gates  Aerospace  Batteries 
Division  of  Gates  Energj-  Products,  Inc., 
Gainesvi  e,  Florida)  who  t)ecame  totally  or 
partially  leparated  from  employment  on  or 
after  Jam  ary  1 ,  1994  are  eligible  to  apply  for 
adjustme  it  assistance  under  Section  223  of 
theTrade  Act  of  1974." 

Signed  at  Washington,  D.C.,  this  22nd  day 
of  Noven  ber  1994. 
Victor  J. '  rnmzo. 

Program  Aanager,  Policy  and  Reemployment 
Services,  Office  of  Trade  A  djustment 


Assistam  e. 


[FRDoc. 


J4-30103  Filed  12-&-94;  8:45  am) 


BILUNG  C(  06  4$10-30-M 


[TA-W-(  ),441-2] 


Abbott 
Marion, 


Company  Prospect  and 
Ohio;  Notice  of  Termination  of 


Investis  ation 


Pursu  mt 


Act  of  1674 
initiatec 
respons  t 
were  fill  d 
of  worki  irs 
Prospec 
Marion 


The 
subject 
which 
issued 
further 


to  Section  221  of  the  Trade 
,  an  investigation  was 
on  October  31. 1994  in 
to  a  worker  petitions  which 
on  October  19, 1994  on  behalf 
at  Abbott  &  Company, 
Ohio  (TA-W-30,411)  and 
Ohio  (TA-W-30,442). 

p  Jtitioning  groups  of  workers  are 
an  ongoing  investigation  for 
determination  has  not  yet  been 

-W-30,435).  Consequently, 
nvestigation  in  this  case  would 
serve  nc  purpose,  and  the  investigation 
has  beet  terminated. 


C'A- 


Signed  in  Washington,  D.C  this  22nH  day 
of  November,  1994. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-30104  Filed  12-6-94;  8:45  am) 
BILLmO  CODE  4510-3(Mi 


rrA^W-30,491]  • 

Vought  Aircraft  Company  Dallas, 
Texas;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  14, 1994  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Vought 
Aircraft  Company,  Dallas,  Texas. 

Active  certification  covering  the 
petitioning  group  of  workers  at  the 
subject  firm  remains  in  effect  (TA-VV- 
29,206).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  D.C  this  22nd  day 
of  November,  1994 
Victor  J.  Tninzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-30105  Filed  12-6-94;  8:45  am) 

BILUNQ  CODE  4S10-3»-M 


Advisory  Council  on  Unemployment 
Compensation;  Notice  of  Meeting 

summary:  The  Advisory  Council  on 
Unemployment  Comp>ensation  (ACUC) 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  on  January  24, 1992  (57 
FR  4007,  Feb.  3, 1992).  Public  Law  102- 
164,  the  Emergency  Unemployment 
Compensation  Act  of  1991,  mandated 
the  establishment  of  the  Council  to 
evaluate  the  overall  unemployment 
insurance  program,  including  the 
purpose,  goals,  coimter-cyclical 
effectiveness,  coverage,  benefit 
adequacy,  trust  fund  solvency,  funding 
of  State  administrative  costs, 
administrative  efficiency,  and  other 
aspects  of  the  program,  and  to  make 
recommendations  for  improvement. 

Time  and  Place:  The  meeting  will  be  held 
from  8:00  a.m.  to  5:00  p.m.  on  January  4, 
1995  at  the  Embassy  Row  Hotel,  2015 
Massachusetts  Avenue,  N.W.,  Washington, 
D.C. 

Agenda:  The  agenda  for  the  meeting  is  as 
follows: 

(1)  Finalizing  the  Council's  findings 'and 
recommendations  for  its  1995  report;  and, 

(2)  Planning  the  Council's  1995  activities 
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Public  Participation:  The  meeting  will  be 
open  to  the  public.  Seating  will  be  available 
to  the  public  on  a  first-come,  frrst-served 
basis.  Seats  will  be  reserved  for  the  media. 
Individuals  with  disabilities  in  need  of 
special  accommodations  should  contact  the 
Designated  Federal  Official  (DFO),  listed 
below,  at  least  7  days  prior  to  the  meeting. 

For  Additional  Information  Contact:  Esther 
R.  Johnson,  DFO,  Advisory  Council  on 
Unemployment  Compensation,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Room  S-4231,  Washington, 
D.C  20210.  (202)  219-7831.  (This  is  not  a 
toll-free  number.) 

Signed  at  Washington,  D.C,  this  1st  day  of 
December  1994. 
Doug  Ross, 

Assistant  Secretary  of  Labor. 
(FR  Doc.  94-30106  Filed  12-6-94;  8:45  ami 
BILUNG  CODE  4S10-30-M 


[NAFTA-00132] 

F.C.I.;  Freeman,  South  Dakota  Notice 
of  Revised  Determination  on 
Reconsideration 

On  September  9, 1994,  the 
Department  issued  an  Affirmative 
Determination  Regarding  AppUcation 
for  Reconsideration  for  NAFTA 
Transitional  adjustment  Assistemce  for 
former  workers  of  the  subject  firm.  This 
notice  was  pubUshed  in  the  Federal 
Register  on  September  23. 1994  (59  FR 
48914). 

On  reconsideration,  it  was  found  that 
F.C.I.  ceased  production  of  industrial 
back  supports  in  January,  1994.  Other 
findings  show  substantial  worker 
separations  occurred  in  1993  and  1994. 

New  findings  on  reconsideration 
show  that  a  major  declining  customer  of 
industrial  back  supports  bom  F.C.L 
decreased  its  purchases  in  1994  and 
substantially  increased  its  import 
purchases  of  back  supports. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  F.C.I,  workers  in 
Freeman,  South  Dakota  were  adversely 
affected  by  increased  imports  of  articles 
like  or  directly  competitive  with  the 
back  supports  produced  at  F.C.L  in 
Freeman,  South  Dakota. 

In  accordance  with  the  provisions  of 
the  Act,  I  make  the  following  revised 
certification  for  the  F.C.I,  workers  in 
Freeman,  South  Dakota. 

"All  workers  of  F.C.I,  in  Freeman.  South 
Dakota  who  were  engaged  in  employment 
related  to  the  production  of  back  supports 
who  became  totally  or  partially  separated 
from  employment  on  or  after  June  7, 1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  250  of  the  Trade  Act  of  1974.  ■ 


Signed  at  Washington,  D.C,  this  25th  of 
November  1994. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-30098  Filed  12-6-94;  8:45  am) 
BIUMG  CODE  4510-30-M 


NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrence  Report  Section 
208  Report  Submitted  to  the  Congress 

Notice  is  hereby  given  that  pursuant 
to  the  requirements  of  Section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  the  Nuclear  Regulatory 
Commission  (NRC)  has  published  and 
issued  another  periodic  report  to 
Congress  on  abnormal  occurrences 
(NUREG-0090.  Vol.  17,  No.  2). 

Under  the  Energy  Reorganization  Act 
of  1974,  which  created  NRC,  an 
abnormal  occurrence  is  defined  as  "an 
unscheduled  incident  or  event  that  the 
Commission  (NRC)  determines  is 
significant  firom  the  standpoint  of  public 
health  or  safety."  NRC  has  made  a 
determination  that  events  involving  an 
actual  loss  or  significant  reduction  in 
the  degree  of  protection  against 
radioactive  properties  of  source,  special 
nuclear,  and  by-product  material  are 
abnormal  occurrences. 

The  report  to  Congress  is  for  the 
second  calendar  quarter  of  1994.  The 
report  identifies  the  occurrences  or 
events  that  the  Commission  determined 
to  be  significant  and  reportable;  the 
remedial  actions  that  were  undertaken 
are  also  described. 

This  report  addresses  seven  abnormal 
occurrences  (AOs)  at  NRC-Ucensed 
faciUties.  Five  involved  medical 
brachytherapy  misadministrations,  one 
involved  a  medical  teletherapy 
misadministration,  and  one  involved  a 
medical  sodium  iodide 
misadministration.  Four  AOs  were 
reported  by  the  Agreement  States  as  of 
August  3, 1994.  Two  involved  medical 
brachytherapy  misadministrations.  one 
involved  a  radiation  bum  received  by  an 
industrial  radiographer,  and  one 
involved  a  lost  well  logging  source. 

The  report  also  contains  updates  of 
seven  AOs  previously  reported  by  NRC 
licensees  and  five  AOs  previously 
reported  by  Agreement  State  licensees. 
Three  "Other  Events  of  Interest"  are  also 
reported.  One  involved  a  deliberate 
coverup  of  an  error  In  a  diagnostic 
radiopharmaceutical  administration  at 
an  NRC  licensee,  one  involved  an  Order 
Suspending  License  and  Demand  for 
Information  at  an  NRC  Ucensee.  and  one 


involved  an  overexposure  of  an 
industrial  radiographer  at  an  Agreement 
State  licensee. 

A  copy  of  the  report  is  available  for 
inspection  or  copying  for  a  fee  at  the 
NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington, 
D.C.  20037,  or  at  any  of  the  nuclear 
power  plant  Local  PubUc  Document 
Rooms  throughout  the  country. 

Copies  of  NUREG-0090,  Vol.  17,  No. 
2  (or  any  of  the  previous  reports  in  this 
series),  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013- 
7082.  A  year's  subscription  to  the 
NUREG-0090  series  publication,  which 
consists  of  four  issues,  is  also  available. 

Copies  of  the  report  may  also  be 
purchased  from  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road. 
Springfield.  VA  22161. 

Dated  at  Rockville.  MD  this  1st  day  of 
December  1994. 

For  the  Nuclear  Regulatory  Conunission. 

John  C  Hoyle, 

Acting  Secretary  of  the  Commission. 

(FR Doc  94-30051  Filed  12-6-94:  845 am| 

MLUNQ  CODE  799»41-M 


Atomic  Safety  and  Licensing  Board;  In 
ttie  matter  of  Georgia  Power  Company, 
et  al.  (Vogtie  Electric  Generating  Plant, 
Units  1  and  2);  Evidentiary  Hearing 

[Docket  Nos.  50^24-OLA-3;  5&-425-OLA- 
3:  ASLBP  No.  9e-671-01-OU^-3] 

December  1, 1994. 

Pursuant  to  10  CFR  2.752,  we  will 
hold  a  public  e\identiary  hearing 
beginning  at  9  am  on  December  28. 
1994,  at  the  Hearing  Room,  Two  White 
Flint  North.  11545  Rockville  Pike. 
Rockville.  Maryland. 

The  purpose  of  the  hearing  is  to 
receive  evidence  concerning  alleged 
misrepresentations  about  an  alleged 
illegal  transfer  of  operating  authority  for 
the  Vogtie  Plant.  The  hearing  is 
expected  to  last  up  to  three  weeks.  Most 
sessions  will  be  in  Washington.  D.Q, 
but  there  may  also  be  some  sessions  in 
Atlanta,  Georgia,  at  a  place  to  be 
announced. 

Rockville.  Maryland. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Peter  B.  Bioch. 
Chair 
[FR  Dcx:.  94-30090  Filed  12-6-94;  8:45  am) 

BILUNG  CODE  759(M)1-M 
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Biweekly  Notice 

AppHcatkms  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Backgroond 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staR)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any* 
amendments  issued,  or  proposed  to  be 
issued,  luider  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  November 
14, 1994,  through  November  25,  1994. 
The  last  biweekly  notice  was  published 
on  November  23, 1994  (59  FR  60377). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  signiHcant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibihty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 


failure  1 1  act  in  a  timely  way  would 
result,  f(  r  example,  in  derating  cr 
shutdov  n  of  the  facility,  the 
Commis  sion  may  issue  the  license 
amendn  ent  before  the  expiration  of  the 
30-day  i  otice  period,  provided  that  its 
final  del  armination  is  that  the 
amendnjent  involves  no  significant 
hazards  consideration.  The  final 
determii  lation  will  consider  all  public 
and  Stat )  comments  received  before 
action  it  taken.  Should  the  Commission 
take  this  action,  it  will  pubhsh  in  the 
Federal  Register  a  notice  of  issuance 
and  proi  ide  for  opportimity  for  a 
hearing  ifler  issuance.  The  Commission 
expects  hat  the  need  to  take  this  action 
will  occ  \i  very  infrequently. 

Writte  n  comments  may  be  submitted 
by  mail  o  the  Rules  Review  and 
Directiv  ts  Branch,  Division  of  Freedom 
of  Infon  lation  and  Publications 
Services  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washinj  ton,  DC  20555,  and  should  cite 
the  publ  cation  date  and  page  number  of 
this  Fed  sral  Register  notice.  Written 
commei  ts  may  also  be  delivered  to 
Room  61 122,  Two  White  Flint  North, 
11545  R  >ckville  Pike.  Rockville. 
Marylan  1  bom  7:30  a.m.  to  4:15  p.m. 
Federal  vorkdays.  Copies  of  written 
commen  ts  received  may  be  examined  at 
the  NRC  Public  Dociun'ent  Room,  the 
Gelman  Juilding,  2120  L  Street,  NW.. 
Washinj  ton,  DC.  The  filing  of  requests 
for  a  hes  ring  and  petitions  for  leave  to 
interven  J  is  discussed  below. 

By  Jan  uary  6, 1995,  the  licensee  may 
file  a  ret  uest  for  a  hearing  with  respect 
to  issuai  ce  of  the  amendment  to  the 
subject  I  tcility  operating  license  and 
any  pers  jn  whose  interest  may  be 
affected  jy  this  proceeding  and  who 
wishes  t  >  participate  as  a  party  in  the 
proceed:  tig  must  file  a  written  request 
for  a  hea  :ing  and  a  petition  for  leave  to 
interven  f.  Requests  for  a  hearing  and  a 
petition  or  leave  to  intervene  shall  be 
filed  in  t  ccordance  with  the 
Commis  ion's  "Rules  of  Practice  for 
Domesti  ;  Licensing  Proceedings"  in  10 
CFR  Par  2.  Interested  persons  should 
consult )  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Pubhc  E  jcuraent  Room,  the  Gelman 
Buildinj ,  2120  L  Street.  NW., 
Washing  ;on,  DC  and  at  the  local  public 
docume.  ,t  room  for  the  particular 
facility  i  ivolved.  If  a  request  for  a 
hearing  i  ir  petition  for  leave, to  intervene 
is  filed  b  y  the  above  date,  the 
Commis:  ion  or  an  Atomic  Safety  and 
Licensin  ;  Board,  designated  by  the 
Commis  ion  or  by  the-Chairman  of  the 
Atomic  1  afety  and  Licetising  Board 
Panel,  w  11  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designat  id  Atomic  Safety  and  Licensing 


Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days"  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  I.iw 
or  fact.  Contentions  shall  be  limited  to 
mattery  within  the  scope  of  the 
amendment  imder  consideration.  Tho 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petit^ner  to 
rehef.  A  petitioner  who  fails  tolile  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
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limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
bearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  efi'ective. 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Stireet.  NW..  Washington  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  1-(800)  248-5100  (in  Missouri 
1(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Pro|ect 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
fur  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 


Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Carolina  Power  &  Light  Company,  et 
aL,  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County,  North 
CaroUiu 

Date  of  amendments  request:  October 
25. 1994 

Description  of  amendments  request: 
The  proposed  change  would  delete  the 
remainder  of  Appendix  B, 
Environmental  Technical 
.  Specifications,  including  section  2/ 
3.3.1.  Water  Level  in  the  Discharge 
Canal,  and  Section  2/3.4.  Meteorology-. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Hydraulic  -  Water  level  in  the  Discharge 
Canal  ^ 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  deletion  of  the 
discharge  canal  specification  of  4.5  [plus  or 
minusl  1  ft  mean  sea  level  (msl)  with  daily 
monitoring  still  leaves  the  operating 
restrictions  delineated  in  Updated  Final 
Safety  Analysis  Report  (IH'SAR)  Section 
2.4.8.3.3  (4.5  [plus  or  minus]  2  ft  msl)  and 
the  National  Pollutant  Discharge  Elimination 
Syston  (NPDES)  permit  requirements  to 
minimize  the  impact  of  the  discharge  canal 
on  the  local  groundwater  supply.  As  stated 
in  this  UFSAR  section,  the  effect  on  the  local 
ground  water  regime  will  be  minimal  within 
this  band.  Level  recorders  in  the  control 
room  bcilitate  the  continued  monitoring  the 
dischai^  canal  level  in  excess  of  the 
Appendix  B  Environment  Technical 
Specification  (ETS)  listed  daily  surveillance. 
This  change  in  no  way  affects  the  design  or 
operation  of  equipment  that  could  initiate  or 
mitigate  any  accident  previously  evaluated. 

2.  The  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  discharge  canal 
level  is  an  environmental  concern  with  the 
effects  of  a  spill  of  radioactive  liquids 
(UFSAR  Section  2.4.12.3)  being  a  path  to  the 
intake  canal,  due  to  the  areas  natural 
gradient.  With  the  estimated  travel  time  for 
the  liquid  to  reach  the  canal  (intake)  at  60 
years,  and  the  large  flow  rate  the  degree  of 
dilution  is  such  that  this  does  not  pose  a 
threat  to  local  wells.  The  amendment  would 
not  affect  the  operation  or  design  of  any  plant 
equipment;  therefore,  no  new  credible 
accidents  are  created.  In  addition,  the 
proposed  amendment  would  not  affect  the 
capability  of  the  response  systems  to  mitigate 
the  consequences  of  any  accident  previously 
evaluated;  therefore,  no  new  or  different 
accident  would  result  from  this  change. 


3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  existence  of  these  ETS  does  not 
provide  a  margin  of  safety  related  to  the 
nuclear  operation  of  the  site.  No  safety  limits 
are  affected  by  this  change.  Therefore,  this 
amendment  would  not  result  in  a  reduction 
in  any  margin  of  safety. 

Meteorology 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probabilit>-  or  consequences  of  an  accident 
previously  evaluated.  The  deletion  of  the 
meteorology  specification  still  leaves  the 
program  delineated  in  UFSAR  Section  2.3.3. 
Onsite  Meteorological  Measurements 
Program,  and  reporting/recording  of  the 
hourly  meteorological  data  required  to 
support  Technical  Specification  6.9  l.io.a. 
Semiannual  Radioactive  Effluent  Release 
Report  This  program  is  based  on  ttie 
meteorological  monitoring  program  described 
in  Regulatory  Guide  1.23,  and  NUREG-0654. 
While  the  existing  ETS  30  day  reporting 
requirement  for  extended  out-of-service  time 
and  shiftly  manual  acquisition  of  data  during 
batch  or  accidental  releases  are  not  otherwise 
covered,  the  program  does  contain  the 
Regulatory  Guide  1.23  reference  to  90%  data 
recovery  and  a  backup  phone  line  is  a\'ailable 
for  data  retrieval.  This  proposed  amendment 
in  no  way  affects  the  design  or  operation  of 
equipment  that  could  initiate  or  mitigate  any 
accident  previously  evaluated. 

2.  The  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  &t)m  any  accident 
previously  evaluated.  The  meteorological 
monitoring  program  is  specified  in  LTSAR 
Section  2.3.3.  The  amendment  would  not 
affect  the  operation  or  design  of  any  plant 
equipment;  therefore,  no  new  credible 
accidents  are  created.  In  addition,  the 
proposed  amendment  would  not  affect  the 
capability  of  the  response  systems  to  mitigate 
the  consequences  of  any  accident  previously 
evaluated  nor  would  the  amendment  reduce 
the  eSiectiveness  of  the  Emergency  Response 
Plan;  therefore,  no  new  or  different  accident 
would  result  from  this  change. 

3.  Tho  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  maigin-of 
safety.  The  meteorological  ETS  does  not 
provide  any  additional  margin  of  safety 
related  to  the  operation  of  a  nuclear  plant 
The  meteorological  program  established  in 
the  UFSAR  covers  the  requirements  stated  in 
Appendix  E  to  10  CFR  50  by  providing 
meteorological  systems  adequate  for 
determining  the  magnitude  of,  and  for 
continuously  assessing  the  impact  of.  the 
release  of  radioactive  materials  to  the 
environment.  The  meteorological 
instrumentation  is  used  to  measure 
environmental  parameters  which  may  affect 
distribution  of  fission  products  and  gases 
following  a  Design  Basis  Accident  (DBA); 
however,  it  is  not  a  primary  success  path  for 
the  mitigation  of  a  DBA.  No  safety  limits  are 
affected  by  this  change.  Therefore,  this 
amendment  would  not  result  in  a  reduction 
in  any  margin  of  safety. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wihnington.  WilUam  Madison  Randall 
Library.  601  S.  Ck)llege  Road, 
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Wilmington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  R.  E.  Jones. 
General  Counsel,  Carolina  Power  & 
Light  Company.  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602 

NRC  Project  Director:  William  H. 
Bateman 

Carolina  Power  &  Light  Company,  et 
aL,  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendments  request:  October 
28, 1994 

Description  of  amendments  request. 
The  proposed  changes  would  revise  the 
Technical  Specifications  to  increase  the 
surveillance  test  intervals  and  allowable 
out-of-service  times  for  selected 
instrumentation  addressed  in  Section  3/ 
4.3.  The  proposed  changes  would 
permit  specified  channel  functional 
tests  to  be  conducted  quarterly  rather 
than  weekly  or  monthly.  Specifically, 
the  proposed  changes  would  revise  the 
surveillance  test  intervals  and  allowable 
out-of-service  times  for  the  reactor 
protection  system  instrumentation, 
isolation  actuation  instnmaentation, 
emergency  core  cooling  system 
actuation  instrumentation,  contiol  rod 
withdrawal  block  instumentation, 
control  room  emergency  ventilation 
system  instrumentation,  anticipated 
transient  without  scram  -  recirculation 
pump  trip  system  instrumentation,  end- 
of-cycle  recirculation  pump  trip  system 
instrumentation,  and  reactor  core 
isolation  cooling  system  actuation 
instrumentation,  in  accordance  with 
NRC-approved  Genera)  Electric 
Company  Licensing  Topical  Reports  and 
NUREG-1433.  Standard  Technical 
Specifications,  General  Electric  Plants. 
BWR/4." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  Operation  of  Brunswick  Steam  Electric 
Plant.  Uriits  1  and  2.  in  accordance  with  the 
proposed  amendment,  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  pre\-iously 
(evaluated. 

The  generic  Licensing  Topical  Report. 
.MEDC-30851P-A,  assessed  liie  impact  of 
changing  RPS  surveillance  test  intervals 
(STIs)  and  allowable  out-of-s«rvice  times 
(AOTs)  on  the  RPS  failure  frequency,  the 
scram  frequency  and  equipment  cycling. 
Speciflcally.  Section  5.7.4,  "Significant 
Hazards  Assessment"  of  NEDC-30851P-1 
states: 

"Fewer  challenges  to  the  safeguards 
■ivstpm.  due  to  less  frequent  testing  of  the 


RPS,  consfervatively  results  in  a  decrease  of 
approximately  one  percent  in  core  damage 
frequency?'.  This  decrease  is  based  upon  the 
following^ 

*  Based  on  the  plant-specific  expterience 
presented  in  Appendix  ],  the  estimated 
reduction  in  scram  frequency  (0.3  scrams/yr) 
represent)  a  1  to  2  percent  decrease  in  core 
damage  frtquency  based  on  the  BWR  plant 
specific  Pfobabilistic  Risk  Assessments 
(PRAs)  li^ed  in  Table  5-«. 

*  The  increase  in  core  damage  frequency 
due  to  lesi  frequent  testing  is  less  than  one 
percent.  Triis  increase  is  even  lower  (less 
than  0.01  jercent)  when  the  changes 
resulting  rom  the  implementation  of  the 
AnticipaU  d  Transients  Without  Scram 
(ATVVS)  r  lie  are  considered.  Therefore,  this 
increase  ii  more  than  offset  by  the  decrease 
in  CDF  di  b  to  fewer  scrams. 

*  The  e  feet  of  reducing  unnecessary  cycles 
on  RPS  ec  jipment,  although  not  easily 
quantifial:  le  also  results  in  a  decrease  in  core 
damage  fr  (quency. 

*  The  o'  erall  impact  on  core  damage 
frequency  of  the  changes  in  allowable  out-of- 
service  tit  le  is  negligible." 

From  th  is  generic  analysis,  the  BWR 
Owners'  C  roup  concluded  and  CP&L  concurs 
that  the  pi  oposed  changes  do  not 
significan  ly  increase  the  probability  or 
consequei  ces  of  an  accident  previously 
evaluated  since  the  increase  in  probability  of 
a  a  scram  ailure  due  to  RPS  unavailablity  is 
insignifici  nt.  The  overall  probability  of  an 
accident  i  i  decreased  as  the  time  the  RPS 
instnimeii  tation  logic  operates  undisturbed  is 
increased  resulting  in  fewer  inadvertent 
scrams  du  ring  testing  and  repair.  The 
proprietai  f  plant-specific  analysis  contained 
in  this  sul  mittal  (Enclosure  6)  demonstrates 
that.ahho  iigh  BSEP  Units  1  and  2  differ  from 
the  generi ;  plant  analyzed  in  LTR  NEDC- 
30651P-A  the  net  effect  of  the  plant-specific 
difference  i  does  not  alter  the  generic 
concldsio  IS. 

The  ger  sric  Licensing  Topical  Reports. 
NEDC-30J  51  PA.  Supplement  2  and  NEDC 
31677P-A  assessed  the  impact  of  changing 
STIs  and  ,  lOTs  for  BWR  Isolation 
Instrumer  tation.  Section  4.0,  "Summary  of 
Results, "  if  NEDC-30851P-A,  Supplement  2 
states: 

"The  re  lults  indicate  that  the  effects  on 
probabilit  r  of  failure  to  initiate  isolation  are 
very  smal  and  the  eifects  on  probability  or 
frequency  of  failure  to  isolate  are  negligible 
in  nearly   very  case.  In  addition,  the  results 
indicate  ti  at  increasing  the  AOT  to  24  hours 
for  tests  a  id  repairs  has  a  negligible  effect  on 
the  proba  ility  of  failure  of  the  isolation 
function,  "hese  combined  with  changes  to 
the  testinj  intervals  and  allowable  out-of 
service  tii  les  for  RPS  and  ECX^S 
instrumer  tation  provide  a  net  improvement 
to  plant  s(  fety  and  operations." 

and  Sec  ion  5.6,  "Assessment  of  Net  Effect 
of  Change  !, "  of  NEDC-31677P-A  states: 

"A  redi  ction  in  core  damage  frequency 
(CDF)  of  a  least  as  much  as  estimated  in  the 
ECCS  insi  lunentation  analysis  can  be 
expected   ^hen  the  isolation  actuation 
instrumer  tation  STIs  are  changed  from  one 
month  to  hree  months.  The  chief  contributor 
to  this  rec  uction  is  the  channel  functional 
tests  for  tl  e  MSIVs.  Inadvertent  closure  of  the 
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MSIVs  will  cause  an  unnecessary  plant 
scram.  This  reduction  in  CDF  more  than 
compensates  for  any  small  incremental 
increase  (10%  or  l.OE-07/year)  in  calculated 
isolation  function  failure  frequency  when  the 
STI  is  extended  to  three  months." 

From  this  generic  analysis,  the  BWR 
Owners'  Group  concluded  and  CP&L  concurs 
that  the  proposed  changes  do  not 
significantly  increase  the  consequences  of  an 
accident  previously  evaluated,  since  the 
increase  in  probability  of  an  isolation  failure 
due  to  isolation  instrumentation 
unavailability  is  insignificant.  For  those 
parameters  common  to  RPS,  the  overall 
probability  of  an  accident  is  actually 
decreased  as  the  time  the  RPS 
instrumentation  logic  operates  undisturbed  is 
increased,  resulting  in  less  inadvertent 
scrams  during  testing  and  repair.  The  plant- 
specific  evaluation  provided  with  this 
submittal  (Enclosure  8)  demonstrates  that  the 
conclusions  of  the  generic  analyses  are 
applicable  to  BSEP  Units  1  and  2. 

The  generic  Licensing  Topical  Report, 
NEDC-30936P-A  (Parts  1  and  2),  assessed  the 
impact  of  changing  STIs  and  AOTs  for  all 
BWR  ECCS  Actuation  Instr\unentation. 
Section  4.0,  "Technical  Assessment  of 
Changes.'  of  NEDC-30936P-A  (Part  2)  slates: 

"The  results  indicate  an  insignificant  (less 
than  5E-7  per  year)  increase  in  water 
injection  function  failure  frequency  when 
STIs  are  increased  from  31  days  to  92  days. 
AOTs  for  repair  of  the  ECCS  actuation 
instrumentation  are  increased  from  one  hour 
to  24  hours,  and  AOTs  for  surveillance 
testing  are  increased  fitjm  two  to  six  houri. 
For  all  four  BWR  models  the  incTease 
represents  less  than  4%  increase  in  failure 
frequency.  However,  when  other  factors 
which  influence  the  overall  plant  safety  are 
considered,  the  net  result  is  judged  to  lie  an 
improvement  in  plant  safety." 

From  this  generic  analysis,  the  BWR 
Owners'  Group  concluded  and  CP&L  concurs 
that  the  proposed  changes  do  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  since  the  increase  in  probability  of 
a  water  injection  failure  due  to  ECCS 
instrumentation  unavailability  is 
insignificant  and  the  net  result  is  judged  to 
be  an  improvement  in  plant  safety.  The 
plant-specific  analysis  contained  in  this 
submittal  (Enclosure  7)  demonstrates  that, 
although  BSEP  Units  1  and  2  differ  from  the 
generic  model  analyzed  in  LTR  NEDC- 
30936P-A,  the  net  effect  of  the  plant-specific 
differences  does  not  alter  the  generic 
conclusions.  The  generic  Licensing  Topical 
Reports,  NEDC- 30851 P-A,  Supplement  1,  and 
GENE-770-06-1-A  assessed  the  impact  of 
changing  Control  Rod  Block  STIs  and  AOTs 
on  Rod  Block  failure  frequency.  GENE-770- 
06-1-A  also  assessed  the  impwct  of  changing 
STIs  and  AOTs  on  ATWS-RPT  and  EOC-RPT 
failure  frequency.  Section  5  (Brookhaven 
National  Laboratory's  Technical  Evaluation 
Report  -  Attachment  2  to  the  NRC  SER)  of 
NEDC-30851P-A,  Supplement  1  states: 

l"The  BWR  Owners'  Group  proposed 
changes  to  the  Technical  Specifications 
concerning  the  test  requirements  for  BWR 
control  rod  block  instrumenUtion.  The 
changes  consist  of  increasing  the  surveillano' 


test  intervals  from  one  to  three  months. 
These  test  interval  extensions  are  consistent 
with  the  already  approved  changes  to  STb 
for  the  Reactor  Protection  System.  The 
technical  analj-sis  reviewed  and  verified  as 
.documented  herein  indicates  that  there  will 
he  no  significant  changes  in  the  availability 
of  the  control  rod  biodk  function  if  these 
changes  are  implemented.  In  addition,  there 
will  be  a  negligible  impact  on  the  plant  core 
melt  frequency  due  to  the  decreased  testing." 

and  Section  2.0.  "Summarv"  of  GENE-770- 
06-1- A  states: 

"Technical  bases  are  provided  for  select€?d 
proposed  changes  to  the  instrumentation 
STIs  and  AOTs  that  were  identified  in  the 
BWROG  Improved  BWR  Technical 
Spedfication  activity.  These  STI  and  AOT 
changes  are  consistent  with  approved 
changes  to  the  RPS.  ECCS,  and  isolation 
actuation  instrumentation.  These  proposed 
changes  do  not  result  in  a  degradation  to 
overall  plant  safety." 

Based  on  the  generic  analysis  in  NEDC- 
30851P-A,  Supplement  1.  the  BWR  Owners' 
Group  concluded  and  CP&L  concurs  that  the 
proposed  changes  to  Control  Rod  Withdrawal 
Block  instrumentation  do  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated.  Also,  based 
on  the  generic  assessment  in  GEN'E-770-06-1- 
A,  the  BWR  Owners'  Croup  concluded  and 
CP&L  concurs  that  the  proposed  changes  to 
the  ATWS-RPT  and  EOC-RPT 
instrumentation  do  not  significantly  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Bases  contained  in  GE  Topical  Report 
CENE-770-06-2P-A.  assessed  the  impact  of 
changing  STIs  and  AOTs  on  BWR  RCIC 
failure  frequency.  Section  2.0.  "Summary"  of 
GENE-770-06-2P-A  States: 

"The  Sn  and  AOT  changes  to  the  RQC 
actuation  instrumentation  are  justified  based 
on  their  small  effect  on  the  water  injection 
function  unavailability  and  consistency  with 
comparable  charges  to  actuation 
instrumentation  for  the  other  ECCS 
subsystems." 

On  this  basis,  the  BWR  Owners'  Gmup 
concluded  and  CP&L  concurs  that  the 
proposed  changes  to  RCIC  instrumentation 
do  not  significantly  increase  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

2)  Operation  ofBrvnswick  Steam  Electric 
Plant,  Units  1  and  2.  in  accordance  with  the 
proposed  amendment,  would  net  create  tht^ 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  alter  the 
physical  characteristics  or  fiinction  of  any 
plant  systems  or  components  and  they  do  not 
introduce  any  new  mode  of  operation. 
Therefore,  system  and  component 
performance  would  not  be  challenged  in  a 
manner  that  could  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3)  Operation  of  Brunswick  Steam  Electric 
Plant.  Units  1  and  2.  in  accordance  with  the 
proposed  amendment,  would  not  involve  a 
significant  reduction  in  a  margin  of  safety 

The  NRC  staff  has  reviewed  and  approved 
the  generic  studies  contained  in  the  LTRs 


and  has  concurred  with  the  BWR  Owners' 
Group  that  the  proposed  changes  do  not 
signiGrantly  affect  tJie  probability  of  failure 
or  availability  of  the  affected  Insmiment 
Systems.  The  proposed  changes  to  AOTs 
provide  realistic  times  to  complete  the 
required  actions  without  increasing  the 
overall  instrument  feilure  frequency. 
Likewise,  the  extended  STIs  do  not  result  in 
significant  changes  in  the  probability  of 
instrument  failure.  Furthermore,  the 
proposed  changes  will  reduce  the  probability 
of  test-induced  plant  transients  and 
equipment  failures.  Finally,  instrument 
setpoin!  drift  will  remain  Hithin  present 
tolerances,  thereby  assuring  that  the  margin 
of  safety,  as  demonstrated  by  applicable 
safety  analyses,  remains  unchanged. 
Therefore,  it  is  concluded  that  the  proposed 
changes  would  not  result  in  a  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
re\iew,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmington.  North  Carolina  28403-' 
3297. 

Attorney  for  licensee:  R.  E.  Jones. 
General  Counsel.  Carolina  Power  & 
Light  Company.  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602 

AfRC  Project  Director  William  H. 
Bateman 

Carolina  Power  &  Light  Company. 
Docket  No.  50-261.  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlingjton  County,  South  Carolina 

Date  of  amendment  request: 
November  4. 1994 

Description  of  amendment  request: 
The  requested  amendment  will  change 
the  testing  frequency  of  the  turbine 
overspeed  protection  valves  from 
monthly  to  quarterly. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:' 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  requested  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  requested  change  will  have  no 
influence  on  the  probability  or  consequei^;%s 
of  an  accident  previously  evaluated.  "The 
accident  of  concern  to  this  requested  change 
is  a  turbine  overspeed  with  missile 
generation  impacting  safety  related 
components  or  structures.  The  evaluation  in. 
WCAP-11525  shows  that  the  probability  of  a 
misKile  ejection  incident  will  not  be  affocted 


with  tlie  requested  frequency  reduction  to  the 
turbine  overspeed  protection  valve 
sur\'eillance  test.  There  is  no  change  to  the 
consequences  of  the  event  as  the  postulated 
accident  event  is  unchanged.  Accordingly, 
the  requested  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  requested  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  atxudent  previously 
evaluated.  The  change  affecu  the  test  interi'al 
for  the  turbine  overspeed  protection  valves 
and  does  not  change  the  design,  operation,  or 
failure  modes  of  the  valves  and  other 
components  in  the  turbine  overspeed 
protection  s>'stem.  Therefore,  the  reoucsted 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  torn  any 
accident  previously  evaluated. 

3.  The  requested  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  The  probability  of  turbine  overspeed 
with  an  extension  of  the  testing  interval  has 
been  determined  to  be  within  applicable 
acceptance  criteria.  The  change  does  not 
affect  the  design,  ojieration.  or  failure  modes 
of  the  valves  or  other  comptonents  in  the 
turbine  overspeed  protection  system. 
Accordingly,  the  requested  change  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
re\-iew,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hartsvilie  Memorial  Librar\'. 
147  West  College  Avenue.  Harts\iHe. 
South  Carolina  29550 

Attorney  for  licensee:  R.  E.  Jones. 
General  Counsel.  Carolina  Power  & 
Light  Company.  Post  Office  Box  1551. 
Raleigh.  North  Carolina  27602 

NBC  Project  Director:  William  H. , 
Bateman 

Commonwealth  Edi.son  Company. 
Docket  Nos.  STN  50-454  and  STN  50- 
455.  Byron  Station,  Unit  Nos.  1  and  2. 
Ogle  County,  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station.  Unit  Nos.  1  and  2.  Will  County. 
Illinois 

Date  of  amendment  request: 
November  7. 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
an  increase  to  the  allowable  nominal 
fuel  enrichment  from  4.2  to  5.0  'jveight 
percent  Uraniiim-235  (w/o  U-235).  The 
changes  include:  (1)  increasing  the 
allowable  storage  enrichment  in  Region 
1  and  allowing  the  use  of  Integral  Fuel 
Burnable  Absorbers  (IFBAs)  for 
reactivity  equivalencing.  (2)  rex-ising  the 
Region  2  discharge  burnup  ctirve  to 
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include  nominal  fuel  enrichments  up  to 
5.0  w/o  U-235,  and  (3)  making  editorial 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  Section  5  of 
Technical  Specifications  do  not  affect  any 
accident  initiators  or  precursors  and  do  not 
change  or  alter  the  design  assumptions  for 
the  systems  or  components  used  to  mitigate 
the  consequences  of  an  accident.  The  fuel 
enrichment  increase  will  not  affect  reactor 
operation  or  the  core  design  methods.  The 
physical  characteristics  of  the  fuel  assemblies 
are  not  changed,  and  &iel  assembly 
movement  will  continue  to  be  controlled  by 
approved  fuel  handling  procedures.  Reload 
core  designs  will  continue  to  be  performed 
on  a  cycle  by  cycle  bases  as  part  of  the  reload 
safety  evaluation  process,  using  NRC 
approved  codes  and  methods.  Each  reload 
design  is  evaluated  to  confirm  that  the  cycle 
core  design  adheres  to  the  limits  that  exist  in 
the  accident 'analyses  and  Technical 
Specifications  to  ensure  that  reactor 
operation  is  acceptable. 

The  proposed  changes  are  consistent  with 
the  analysis  performed  in  the  "Criticality 
Analysis  of  Byron  and  Braidwood  Station 
Fuel  Storage  Racks."  The  analysis  was 
revised  in  June  1994  to  include  boraflex  gaps 
and  shrinkage.  The  revised  analysis  is 
provided  in  the  proposed  Technical 
Specification  amendment.  The  analysis 
methodology  has  l>een  previously  accepted 
by  the  NRC  and  is  consistent  with  the 
appropriate  standards  to  establish  the  K^n 
limit  for  storage  recks  and  to  calculate  the 
maximum  Kcfr-  The  reanalysis  addresses  the 
most  limiting  postulated  accident  of  a 
misloaded  fuel  assembly  and  has  shown  that 
having  at  least  300  ppm  of  soluble  boron 
offsets  any  positive  reactivity  impacts  for  any 
of  the  postulated  accidents.  The 
concentration  of  boron  in  the  spent  fuel  pool 
water,  which  is  administratively  controlled, 
is  sufficient  to  maintain  K^  less  than  or 
equal  to  0.95.  The  analysis  is  bounding  for 
a  dropped  fuel  assembly  on  top  of  a  rack  or 
between  rack  modules,  loss  of  cooling 
systems,  and  reduction  the  fuel  pool 
temperature  to  less  than  50°F.  The  proposed 
changes  do  not  impact  any  other  accident 
previously  evaluated  in  the  (Updated  Final 
Safety  Analysis  Report)  UFSAR.  There  is  no 
postulated  accident  that  could  cause 
reactivity  to  increase  beyond  the  analyzed 
conditions  in  the  spent  fuel  racks. 

There  is  no  impact  on  the  ability  of  the 
Spent  Fuel  Pool  cooling  system  to  maintain 
the  bulk  pool  temperature  within  limits.  The 
UFSAR  analysis  performed  to  calculate  the 
maximum  fuel  cladding  temperature  and 
spent  fuel  pool  cooling  include  assumptions 
which  bound  the  use  of  more  highly  enriched 
fuel  assemblies.  Although  fuel  enrichment  is 
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not  a  si)e<  ific  assumption  in  any  of  these 
analyses, 


operating 
The  red 
continue^ 
and  enric 
stations. ' 
analysis  i 
inventor 


the  heat  load  of  a  typical  core 
offload  m  ly  change  with  higher  enrichments. 
The  aven  ;e  bumup  of  the  offload  will  be 

since  few  assemblies  will  be  used 
per  cycle  j  however,  the  new  heat  load  will 
continue  to  be  [bound]  by  the  UFSAR 
analysis  because  the  spent  fuel  pool  racks 
have  been  analyzed  for  a  total  core  offload 
with  all  fi|el  assemblies  having  4.5  years  of 
[time. 

ological  consequences  analysis 
to  bound  the  licensed  fuel  bumup 

ent  at  Byron  and  Braidwood 
he  radiological  consequences 
suits  are  a  function  of  the  core 
of  radioactive  isotopes.  Since  the 
maximuni  fuel  bumup  limits  and  fuel 
peaking  fictors  will  not  be  exceeded,  the 
assumed  fission  product  inventory  will 
remain  vilid;  therefore,  the  limits  of  10  CFR 
[Part]  100  continue  to  be  met.  Additionally, 
Byron  an^  Braidwood  addressed  the  issue  of 
on  the  radiation  levels  at  the  pool 
the  worker  during  non-accident 

These  conditions  are  not  changed 
It  of  this  submittal,  because  the 
el  assembly  bumup  limit  (isotopic 
and  maximum  {>ower  produced  in 
each  fuel  jassembly  will  not  be  changed  by 
the  increased  fuel  enrichment. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
om  any  accident  previously 


the  impa^ 
surface  to 
condition 
as  (a)  res 
average 
inventoi 


accident 
evaluate( 
The  pi 
design  oi 
or  compi 
changes 
operatic: 


posed  changes  do  not  affect  the 
peration  of  any  system,  structure, 
ent  in  the  plant.  There  are  no 
parameters  governing  plant 
no  new  or  different  type  of 
equipment  will  be  installed.  Each  reactor 
core  desiin  will  continue  to  meet  all  design 
requirenwnts;  operation  of  the  core  will  not 
he  affectad.  No  modifications  to  the  sjjent 
fuel  pool  jare  being  pursued  and  the  fuel 
parameters  used  in  the  analysis  remain 
bounding.  The  method  and  manner  in  which 
the  fuel  will  be  stored  in  the  spent  fuel  pool 
has  not  cnanged.  The  proposed  changes 
ensure  thpt  17X17  (Optimized  Fuel 
Assembijf .  VANTAGE  5,  VANTAGE  +.  and 
PERFORMANCE  *)  fiiel  assemblies  can  be 
safely  stared,  maintaining  a  Kefr  less  than  or 
equal  to  ^.95  under  full  water  density 
conditiods,  in  both  Regions  1  and  2  of  the 
spent  fue)  pool.  All  design  criteria  and 
criticality  acceptance  criteria  continue  to  be 
met.  The  reanalysis  addresses  the  most 
limiting  fostulated  accident  (misloaded  fuel 
assembly!  and  has  shown  that  having  at  least 
300  ppm  of  soluble  boron  offsets  any  positive 
reactivitj  impacts  for  any  of  the  postulated 
accident! .  The  level  of  boron  in  the  spent 
fuel  pool  water,  which  is  administratively 
controllei,  is  sufficient  to  maintain  K.fT  less 
than  or  » |ual  to  0.95.  The  reanalysis  to 
increase  he  storage  enrichment  of  fuel  in 
Regions  :  and  2  of  the  spent  fuel  pool  does 
not  peati  the  possibility  of  a  new  or  different 
kino  of  a  icident  from  any  accident 
previous  y  evaluated. 

Additii  inally,  approval  of  this  amendment 
will  not  <  reate  a  new  accident  with  regards 
to  the  ne  v  fuel  storage  vault  which  is 
designed  to  handle  the  increased  enrichment. 
The  Byro  i  and  Braidwood  new  fuel  vaults 


were  previously  analyzed  using  NRC 
accepted  criticality  analysis  methodology  in 
Jime  1989.  This  analysis  was  performed  to 
increase  the  storage  enrichment  of  the  New 
Fuel  Vault  to  5.0  w/o  U-235.  The  New  Fuel 
Vault  analysis  was  submitted  to  the  NRC  and 
is  the  current  licensing  basis. 

C  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  mafgin  of  safety. 

The  proposed  changes  do  not  affect  the 
margin  of  safety  for  any  Technical 
Specification.  All  reactor  design  criteria  will 
continue  to  l>e  met.  The  methodologies  used 
in  the  accident  analyses  have  been  accepted 
previously  by  the  NRC  and  all  criticality 
acceptance  criteria  have  been  met  under  all 
assumed  conditions  (normal  and  accident). 
The  design  basis  for  preventing  criticality 
outside  the  reactor  is  that,  including 
uncertainties,  there  is  a  95  percent 
probability  at  a  95  percent  confidence  level 
that  the  effective  neutron  multiplication 
factor,  Kcfr,  of  the  fuel  assembly  array  will  be 
less  than  0.95  as  recommended  by  ANSI 
57.2-1983  and  OT  Position  Paper  for  Review 
and  Acceptance  of  Spent  Fuel  Storage  and 
Handling  Applications,  dated  April  14, 1978. 
The  analyses  for  both  Regions  1  and  2  fiiel 
storage  were  verified  to  meet  the  above 
design  basis. 

The  criticality  analysis  for  Regions  1  and 
2  has  been  revised  to  allow  for  storage  of  fuel 
assemblies  with  enrichments  up  to  5.0  w/o 
U-235.  The  proposed  Technical  Specification 
changes  include  those  changes  necessary  to 
maintain  Kerr  less  than  or  equal  to  0.95, 
including  conservative  allowances  for 
uncertainties  and  biases,  when  the  pool  is 
flooded  with  unborated  water.  The  proposed 
changes  include  a  requirement  for  fuel 
assemblies  with  enrichments  above  4.2  w/o 
U-235  to  contain  sufficient  integral  fiiel 
burnable  absorbers  such  that  the  maximum 
reference  fuel  K  infinity  is  less  than  or  equal 
to  1.470  in  unborated  water  at  68°F  due  to 
restrictions  on  spwnt  fuel  storage.  Should  a 
postulated  accident  occur  which  causes  a 
reactivity  increase  in  the  BjTon  and 
Braidwood  Spent  Fuel  Pools,  Keif  will  be 
maintained  less  than  or  equal  to  0.95  due  to 
the  presence  of  at  least  300  ppm  of  soluble 
boron  in  the  spent  fuel  pool.  The  proposed 
changes  do  not  affect  any  plant  safety 
parameters  or  setpoints. 

The  proposed  changes  ensure  that  the 
design  basis  for  preventing  criticality  in  the 
fuel  storage  areas  is  preserved,  and  hiel  cycle 
designs  will  continue  to  be  analyzed  using 
NRC  accepted  codes  and  methods  to  ensure 
the  design  bases  are  satisfied. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library.  109  N.  Franklin,  P.O.  Box  434, 
Byron,  Illinois  61010;  for  Braidwood. 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481 


Attorney  for  Ucmsee:  Michael  I. 
Miller,  Eiquirs;  Stdley  and  Austin,  One 
First  Naticmal  Plaza.  Chicago.  Illinois 
60690 

NRC  Project  Director:  Robert  A.  Capra 

ConBedkut  Tankee  Atomic  Power 
Company  (CTAPCX)),  and  Northeast 
Nadear  Energy  Company  (NNECO), 
Dodcet  Nos.  50-213  and  50-245, 
Haddam  Neck  PkuA,  and  Millstone 
Nndear  Fowar  Station,  Unit  1, 
Middleaas  Comity,  and  New  London 
County.  CennecticHt 

Data  of  amendment  request:  October 
31. 1994 

DexripHon  (^amendment  request: 
The  proposed  amendments  woiild 
renew  the  existing  license  conditions  for 
both  plants  to  implement  and  maintain 
Integrated  Implementation  Schedule 
(OS)  Program  Plans  (the  Program  PlanJ. 
The  Program  Plans  provide  a 
method^ogy  to  be  followed  for 
scheduling  plant  modifications  and 
engineering  evaluations. 

Basis  for  proposed  no  significant 
hazards  coasiaerutioa  determination: 
As  requited  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
-  consdnation,  which  is  presented 
below: 

YATCO  and  NNECO  have  reviewed  the 
proposed  changes  in  accordance  with  10  CFR 
50.92  and  cooclude  that  the  dianges  do  not 
involve  a  SHC  (significant  hazards 
coasideiation].  The  basii  for  diis  conclusion 
is  that  the  tfarse  oriteiia  of  10  CFR  50.92(c) 
are  not  compromised.  Tlie  proposed  crfaanges 
do  not  involve  an  SHC  because  the  changes 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

Operation  of  the  focilities  in  accordance 
with  diese  proposed  changes  would  require 
the  implementation  of  the  ns  methodology 
described  in  the  Program  Plans.  As  such,  it 
requires  that  CYAPCO  and  NNTCO  establish 
an  administrativB  means  tor  tracking, 
prioritizing,  and  scheduling  NRC-required 
plant  modifications  and  engineering 
evaluations,  and  licensee  identiGed  plant 
improvement  protects.  This  methodology  is 
intended  to  eBhaooe  plant  safety  by  more 
effectively  controlling  the  number  and 
scheduGng  of  plant  modifications,  thereby 
assuring  that  issues  required  for  safe 
operation  of  the  plants  receive  priority  and 
are  completed  in  a  timely  manner.  Because 
the  license  conditions  address  only  an 
administrative  scheduling  mechanism,  it 
does  not  afEect  directly  the  design  or 
operation  of  the  plant  Tbmretan,  no  accident 
analyses  ate  afbcted  and  the  proposed 
changes  do  not  incrsass  the  prolnbility  or 
consequences  of  any  previously  evaluated 
acddsnL 

2.  Greets  the  possibility  of  a  new  or 
different  kind  oif  accident  from  any 
previously  analyzed. 


The  proposed  license  conditions  establish 
a  requirement  related  to  scheduling  of 
modifications  and  engineering  evaluations. 
Because  the  license  conditions  address  only 
an  administrative  scheduling  mechanism, 
they  do  not  affect  directly  the  design  or 
operation  of  the  plants.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  tliose  previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  license  conditions  renew 
administradve  requirements  intended  to 
enhance  public  safety  and  reliable  plant 
operation.  The  ptopoiad  license  conditions 
do  not  affect  any  accident  analyses,  directly 
modify  the  plant  configurations,  or  change 
the  way  the  plants  are  opersted  The 
methodologies  are  intended  to  enhance  plant 
safety  by  more  efiectively  controlling  the 
number  and  scheduling  of  plant 
modifications,  dieraby  assuring  that  issues 
required  far  safe  operation  of  the  plants 
receive  priority  and  are  completed  in  a 
timely  manner.  Because  the  license 
ooiMlitiens  address  only  an  administrative 
scheduling  mechanism,  they  do  not  affect 
direcdy  tits  design  or  operation  of  the  plants. 
Therefore,  the  proposed  rhnngf  do  not  - 
involve  a  reduction  in  any  margin  of  safety. 

Tbe  NRC  ataCr  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(0)  are 
satisfied,  llierefere,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ruaaell  Library.  123  Broad 
Street.  Middletowa,  Connecticut  06457. 
for  the  Haddam  Neck  Plant,  and  the 
Learning  Resource  Center,  Three  Rivers 
Community-Tedmical  College,  Thames 
Valley  Campus,  574  New  London 
Turnpike.  Norwich,  CT  06360.  for 
Millstone  Unit  1. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuocx),  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company. 
Post  Office  Box  270,  Hartfoiti.  CT 
08141-0270. 

NRC  Profcct  Director:  Phillip  F. 
McKee 

Consolidated  Edison  Company  of  New 
York.  Docket  No.  Se-S47,  Indian  Point 
Nuclear  GeMratiag  Unit  No.  2, 
WestdieslerGoanty,  New  York 

Date  of  amendment  request:  August  5, 
1994.  as  supplemented  on  November  17, 
1994. 

DescrifOion  ofamendmertt  request: 
This  amendment  is  an  additional 
foUowup  to  the  amendment  request  of 
May  29, 1992,  published  in  the  Federal 
Register  on  July  8, 1992  (57  PR  30242). 
which  changed  the  Technical 
Specifications  (TSs)  Section  1.0. 
Definitions,  to  accommodate  a  24-month 
fuel  cycle  and  which  proposed  the 


extension  of  the  test  intervals  for 
specific  surveillance  tests.  This 
amendment  proposes  extending  the 
surveillance  intervals  to  24  months  for 
the  following  additional  surveillance 
tests: 

(1)  Charging  Flow  Instrumentation 

(2)  Containment  Sump,  Recirculation 
Sump,  and  Reactor  Cavity  Continuous 
Level  Instrument  Channels 

(3)  Auxiliary  Feedwater  Flow  Rate 
Channel 

(4)  Control  Room  Air  Filtration 
System 

(5)  Post  Accident  Containment 
Venting  System 

(6)  Liquid  Rad-Waste  Flow  Channel 

(7)  Steam  Generator  Blowdcwn  Flow 
Channel 

(8)  Liquid  Waste  Dtstillate  Tank  Level 
Channels 

(9)  Primary  Water  Storage  Tank  Level 
Instrumentation 

(10)  Flow  Rate  Monitors;  Plant  Vent 
(Unit  2)  and  Stack  Vent  (Unit  1) 

(11)  Stack  Vent  Noble  Gas  Activity 
Monitor  (R-60) 

(12)  Hi^  Pressure  Water  Fire 
Protection  Sjrstem 

(13)  Fire  Protection  System  Diesel 
Engine 

(14)  Electrical  Tunnel  Diesel 
Generator  Building,  and  Containment 
Fan  Cooler  Firs  Protection  Spray 
Systems;  (A)  Systun  Functional  Test 
and  (B)  Spray  Header  Visual  Inspection 

(15)  Penetration  Fire  Barriers 

(16)  Smoke  Detectors^Electrical 
Penetration  Area  Inside  Containment 

(17)  Functional  Testing  of 
Containment  Sump  Pumps. 

The  changes  requested  by  the  licensee 
are  in  accordance  with  Geoeric  Letter 
91-04.  "Changes  in  Technical 
Specification  Surveillance  Intervals  to 
Accommodate  a  24-Month  Fuel  Cycle.** 

Basis  for  proposed  no  significant 
hazards  consideration  determirmtion: 
As  reqidred  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Charging  Flow  Instrumentation 

The  proposed  change  does  not  invoK-e  a 
significant  hazards  consideration  since: 

1.  A  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  will  not  occur 

It  is  proposed  that  the  dtannei  calibratioo 
frequency  far  the  Charging  Flow 
instrumentation  be  changed  from  18  montlis 
(•f2S%)  to  e^'ety  24  months  (••■25%). 

A  statistical  analysis  of  channel 
uncertainty  far  ■  30  month  operating  cycfe 
has  been  fterforroed.  Based  ufton  this  analysis 
it  has  been  concluded  that  sufficient  margin 
exists  to  acooaunodate  the  channel  statistical 
error  resulting  from  a  30  month  operating 
c>'cla.  The  existing  margin  profvidcs  j 
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assiirance  that  plant  protective  actions  will 
occur  as  raquirad.  It  ia  thetefiore  concluded 
that  changing  the  surveillance  interval  from 
18  month*  (+25%)  to  24  months  (-^25%)  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  has  not  been  created. 

The  proposed  change  in  operating  cycle 
length  due  to  an  increased  siirveillance 
interval  will  not  result  in  a  channel  statistical 
allowance  which  exceeds  the  current  margin. 
Plant  equipment  will  provide  protective 
functions  to  assure  that  Safety  Analysis 
limits  are  not  exceeded.  This  will  prevent  the 
possibility  of  a  new  or  difierent  kind  of 
accident  from  any  previously  evaluated  from 
occurring. 

3.  A  significant  reduction  in  a  margin  of 
safety  is  not  involved. 

The  above  change  in  surveillance  interval 
resulting  from  an  increased  operating  cycle 
will  not  result  in  a  channel  statistical 
allowance  which  exceeds  current  margin. 
This  margin,  which  is  equivalent  to  the 
existing  margin,  is  necessary  to  assure  that 
I>rotective  safety  hinctions  will  occur  so  that 
Safety  Analysis  limits  are  not  exceeded.(2) 
Containment  Sump,  Recirculation  Sump,  and 
Reactor  Cavity  Continuous  Level  Instrument 
Channels 

The  prop>osed  change  does  not  involve  a 
significant  hazards  consideration  since: 

1.  There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

It  is  proposed  that  the  calibration  and  test 
frequency  for  the  Containment  Sump, 
Recirculation  Sump  and  Reactor  Cavity 
continuous  level  monitoring  instrument 
channels  be  revised  from  every  18  months 
(•t'25%)  to  24  months  (-^25%). 

A  statistical  analysis  of  channel 
uncertainty  for  a  30  month  operating  cycle 
has  been  performed.  Based  upon  this  analysis 
it  has  been  concluded  that  sufficient  margin 
exists  to  accommodate  the  channel  statistical 
error  resulting  from  a  30  month  operating 
cycle.  The  existing  margin  provides 
assurance  that  plant  protective  actions  will 
occur  as  required.  It  is  therefore  concluded 
that  changing  the  stuveil  lance  interval  from 
18  months  (•f25%)  to  24  months  (•f25%]  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  analyzed  has 
not  been  created. 

The  proposed  change  in  operating  cycle 
length  due  to  an  increased  surveillance 
interval  will  not  result  in  a  channel  statistical 
allowance  which  exceeds  current  margin. 
Plant  equipment  will  provide  protective 
functions  to  assure  that  Safety  Analysis 
limits  are  not  exceeded.  This  will  prevent  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated  from 
occurring. 

3.  There  has  been  no  reduction  in  the 
margin  of  safety. 

The  above  change  in  surveillance  interval 
resulting  from  an  increased  operating  cycle 
will  not  result  in  a  channel  statistical 
allowance  which  exceeds  current  margin. 


This  mai  {in  is  necessary  to  assure  that 
protectiv  i  safety  functions  will  occur  so  that 
safety  an  ilysis  limits  are  not  exceeded. 
(3)  Au:  dliary  Feedwater  Flow  Rate  Channel 
The  pi  }posed  change  does  not  involve  a 
significai  it  hazards  consideration  since: 

1.  The  e  is  no  significant  increase  in  the 
probabil  ty  or  consequences  of  an  accident. 

It  is  prt>posed  that  the  calibration 
frequencjr  for  the  Auxiliary  Feedwater  Flow 
Rate  channel  be  revised  from  18  months 
(+25%)  to  24  months  (+25%). 

A  statistical  analysis  of  channel 
uncertainty  for  a  30  month  operating  cycle 
has  beentperformed.  Based  upon  this  analysis 
it  has  be4n  concluded  that  sufficient  margin 
exists  bepveen  the  existing  technical 
specificaition  limits  and  the  licensing  basis 
Safety  Afialysis  limit  to  accommodate  the 
channel  statistical  error  resulting  from  a  30 
month  oberating  cycle.  The  existing  margin 
betweenlthe  Technical  Specification  limit 
and  the  $afety  Analysis  limit  provides 
assuranoe  that  plant  protective  actions  will 
occur  as  required.  It  is  therefore  concluded 
that  chaaging  the  surveillance  interval  from 
18  monAs  (+25%)  to  24  months  (+25%)  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previousy  evaluated. 

2.  Thsj  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  analyzed  has 
not  beeni  created. 

The  pk)posed  change  in  ofwrating  cycle 
length  due  to  an  increased  surveillance 
interval  )vill  not  result  in  a  channel  statistical 
allowance  which  exceeds  the  current  margin 
betweenJthe  existing  Technical  Specification 
limit  ank  the  Safety  Analysis  limit.  Plant 
equipmont,  which  will  be  set  at  (or  more 
conservatively  than)  Technical  Specification 
limits,  will  provide  protective  functions  to 
assure  tl^at  safety  analysis  limits  are  not 
exceeded.  This  will  prevent  the  possibility  of 
a  new  ot  different  kind  of  accident  from  any 
previou<Iy  evaluated  from  occurring. 

3.  There  has  been  no  reduction  in  the 
margin  of  safety. 

The  afcove  change  in  surveillance  interval 
resultin; ,  from  an  increased  op)erating  cycle 
will  not  result  in  a  channel  statistical 
allowan  :e  which  exceeds  the  margin  which 
exists  hi  tween  the  current  Technical 
Specification  limit  and  the  licensing  basis 
Safety  y^ialysis  limit.  This  margin,  which  is 
equivalent  to  the  existing  margin,  is 
necessaiy  to  assure  that  protective  safety 
functioqs  will  occur  so  that  Safety  Analysis 
limits  ais  not  exceeded. 

(4)  Oxitrol  Room  Air  Filtration  System 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  since: 

1.  Thare  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

It  is  [voposed  that  the  surveillance 
frequency  for  the  Control  Room  Air  Filtration 
System  pe  changed  from  every  18  months 
(+25%)  io  every  24  months  (+25%). 

For  tb  e  flow  tests,  data  from  1986  to  date 
indicate  s  that  the  Control  Room  Filtration 
System  performed  in  an  acceptable  manner 
when  SI  rveilled  on  an  18  month  (+25%) 
basis.  T  le  only  discrepancy  was  due  to  a 
hardwa  e  error  and  was  independent  of  the 
time  bei  ween  surveillances.  Per  Generic 
Letter  9  -04,  this  past  test  history  provides  an 


adequate  basis  to  conclude  that  an  extended 
operating  cycle  would  have  minimal  impact 
upon  the  flow  characteristics  of  the  Control 
Room  Filtration  System.  The  modification  of 
the  filtration  system  in  1993  only  enhanced 
system  performance. 

With  regard  to  the  absorbance  properties  of 
the  charcoal,  previous  test  data  highlights  a 
problem  occurring  during  the  1986-1987 
period  which  subsequent  testing  confirms 
was  adequately  resolved. 

With  the  1993  modification  which 
increased  the  carbon  bed  thickness  from  1" 
to  4",  performance  can  only  be  enhanced. 

Therefore,  it  is  concluded  that  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  will  not 
be  incurred  by  changing  the  surveillance 
interval  from  18  months  (+25%)  to  24 
months  (+25%). 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  analyzed  has 
not  been  created. 

A  review  of  past  historical  surveillance 
data  over  7  years  indicates  no  failures  which 
were  time  dependent.  The  modification, 
which  was  performed  in  1993,  can  only 
enhance  performance  of  the  sj'stem.  New 
fans,  an  increased  charcoal  bed  thickness, 
and  new  HEPA  [high-efficiency  particulate 
air]  filters  will  increase  the  reliability  of  the 
system.  Thus,  it  is  concluded  that  the 
possibility  of  a  new  or  different  kind  of 
accident  Uian  that  previously  evaluated  has 
not  been  created. 

3.  There  has  been  no  significant  reduction 
in  the  margin  of  safety. 

Past  test  data  validated  the  acceptability  of 
the  previous  air  filtration  system  for  an 
extended  surveillance  interval.  The 
modification  performed  in  1993  will  only 
enhance  the  reliability  and  performance  of 
the  air  filtration  system.  Thus,  it  is  concluded 
that  a  significant  reduction  in  the  margin  of 
safety  is  not  involved. 

(5)  Post  Accident  Containment  Venting 
System 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  since: 

1.  There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident^ 

It  is  proposed  that  the  surveillance 
frequency  for  the  Post  Accident  Containment 
Venting  system  be  revised  from  every  18 
months  (+25%)  to  24  months  (+25%). 

A  review  of  past  test  history  from  1986  to 
date  indicates  that  the  Post  Accident 
Containment  Venting  System  f>erf6rmed  in  a 
satisfactory  manner  when  the  surveillance 
period  was  18  months  (+25%).  There  was 
one  discrepant  condition  noted  in  the  1989 
test,  which,  based  upon  subsequent  tests  in 
1991  and  1993,  does  not  appear  to  have  been 
age  related.  The  1989  observation  concerning 
a  gasket  is  considered  to  be  a  one  time  only 
event  and  unlikely  to  reoccur  as  a  result  of 
extending  the  surveillance  interval  from  18 
months  (+25%)  to  24  (+25%). 

An  added  consideration,  in  terms  of  satety 
significance,  is  the  fact  that  the  Post  Accident 
Containment  Venting  system  is  diverse  and 
redundant  to  the  post  accident  hydrogen 
recombiners  which  are  themselves  redundant 
and  the  primary  means  of  reducing  the  post 
accident  hydrogen  concentration  within 
containment.  The  venting  system  is  not 
relied  upon  for  containment  pressure  control. 


Due  to  the  satisfactory  past  test  history  of 
the  venting  system,  together  with  its 
secondary  role  as  a  means  of  controlling  post 
accident  hydrogen  concentration,  it  is 
concluded  that  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  will  not  be  incurred  by 
changing  the  surveillance  interval  from  IB 
months  (+25%)  to  24  months  (+25%). 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  analyzed  has 
not  been  created. 

A  review  of  past  historical  surveillance 
data  over  7  years  indicates  no  failures  which 
are  considered  to  be  time  dependent. 
Although  one  discrepant  condition  was 
observed  in  the  1989  test  it  was  not  repeated 
in  subsequent  surveillances.  Per  Generic 
Letter  91-04,  this  constitutes  a  sufficient  basis 
for  revising  the  surveillance  interval  from  18 
months  (+25)  to  24  months  (+25%).  This 
extension  in  the  operating  interval  is  not 
expected  to  have  an  impact  upon  the 
availability  of  the  system.  Thus,  it  is 
concluded  that  the  possibility  of  a  new  or 
diffisrent  kind  of  accident  previously 
evaluated  has  not  been  created. 

3.  There  has  been  no  reduction  in  the 
margin  of  safety. 

As  past  test  data  validates  the  presimiption 
that  an  extended  operating  cycle  will  not 
impact  the  availability  of  the  Post  Accident 
Containment  Venting  Systems,  it  is 
concluded  that  a  significant  reduction  in  the 
margin  of  safety  is  not  involved. 
(6)  Liquid  Rad-Waste  Flow  Channel 
The  proposed  change  does  not  involve  a 
significant  hazards  consideration  since: 

1.  There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 

It  is  proposed  that  the  channel  calibration 
frequency  for  the  Liquid  Rad-Waste  Flow 
Channel  be  revised  from  every  18  months 
(+25%). 

A  statistical  analysis  of  channel 
uncertainty  for  a  30  month  operating  cycle 
has  been  performed.  Based  upon  this  analysis 
it  has  been  concluded  that  sufficient  maigin 
exists  to  accommodate  the  channel  statistical 
error  resulting  from  a  30  month  operating 
cycle.  The  existing  margin  provides 
assurance  that  plant  protective  actions  will 
occur  as  required.  It  is  therefore  concluded 
that  changing  the  surveillance  interval  from 
18  months  (+25%)  to  24  months  (+25%)  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  analyzed  has 
not  been  created. 

The  proposed  change  in  operating  cycle 
length  due  to  an  increased  surveillance 
interval  will  not  result  in  a  channel  statistical 
allowance  which  exceeds  current  maigin. 
Plant  equipment  will  be  set  to  provide 
protective  functions  to  assure  that  Safety 
Analysis  limits  are  not  exceeded.  This  will 
prevent  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated  from  occurring. 

3.  There  has  been  no  reduction  in  the 
margin  of  safety. 

The  above  change  in  surveillance  inter\'al 
resulting  from  an  increased  o[>erating  cycle 
will  not  result  in  a  channel  statistical 


allowance  which  exceeds  the  allowable 
operating  margin.  This  margin,  which  is 
equivalent  to  the  existing  margin,  is 
necessary  to  assure  that  protective  safety 
functions  will  occur  so  that  Safety  Analysis 
limits  are  not  exceeded. 

(7)  Steam  Generator  Slowdown  Flow 
Chaimel 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  since: 

1.  There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

It  is  proposed  that  the  channel  calibration 
frequency  for  the  Steam  Generator  Blowdown 
Flow  channel  be  revised  from  every  18 
months  (+25%)  to  every  24  months  (+25%). 

A  statistical  analysis  of  channel 
uncertainty  for  a  30  month  operating  cycle 
has  been  performed.  Based  upon  this  analysis 
it  has  been  concluded  that  siificient  margin 
exists  to  accommodate  the  channel  statistical 
error  resulting  from  a  30  month  operating 
cycle.  The  existing  margin  provides 
assurance  that  plant  protective  actions  will 
occur  as  required.  It  is  therefore  concluded 
that  changing  the  surveillance  interval  from 
18  months  (+25%)  to  24  months  (+25%)  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  analyzed  has 
not  been  created. 

The  proposed  change  in  operating  cycle 
length  due  to  an  increased  surveillance 
interval  will  not  result  in  a  channel  statistical 
allowance  which  exceeds  the  current  maigin. 
Plant  equipment  will  provide  protective 
fimctions  to  assure  that  Safety  Analysis 
limits  are  not  exceeded.  This  will  prevent  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated  from 
occurring. 

3.  There  has  been  no  reduction  in  the 
margin  of  safety. 

The  above  change  in  surveillance  interval 
resulting  from  an  increased  operating  cycle 
will  not  result  in  a  channel  statistical 
allowance  which  exceeds  the  allowable 
operating  margin.  This  margin,  which  is 
equivalent  to  the  existing  maigin,  is 
necessary  to  assure  that  protective  safety 
functions  will  occur  so  that  Safety  Analysis 
limits  are  not  exceeded. 

(8)  Liquid  Waste  Distillate  Tank  Level 
Channels 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  since: 

1.  There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

It  is  proposed  that  the  channel  calibration 
frequency  for  the  Liquid  Waste  Distillate 
Tank  level  of  tanks  13  and  14  be  revised  from 
every  18  months  (+25%)  to  every  24  months 
(+25%). 

A  statistical  analysis  of  channel 
uncertainty  for  a  30  month  operating  cycle 
has  been  {)erformed.  Based  upon  this  analysis 
it  has  been  concluded  that  siifficient  margin 
exists  to  accommodate  the  channel  statistical 
error  resulting  from  a  30  month  operating 
cycle.  The  existing  margin  provides 
assiu^nce  that  plant  protective  actions  will 
occur  as  required.  It  is  therefore  concluded 
that  changing  the  surveillance  interval  from 
18  months  (+25%)  to  24  months  (+25%)  will 


not  result  in  a  significant  increase  in  tht 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  analyzed  has 
not  been  created. 

The  proposed  change  in  operating  cycle 
length  due  to  an  increased  surveillance 
interval  will  not  result  in  a  channel  statistical 
allowance  which  exceeds  current  margin. 
Plant  equipment  will  be  set  to  provided 
protective  functions  to  assure  that  Safety 
Analysis  limits  are  not  exceeded.  This  will 
prevent  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated  from  occurring. 

3.  There  has  been  no  reduction  in  the 
maigin  of  safety. 

The  above  change  in  surveillance  interval 
resulting  from  an  increased  operating  cycle 
will  not  result  in  a  channel  statistical 
allowance  which  exceeds  the  allowable 
operating  margin.  This  margin,  which  is 
equivalent  to  the  existing  margin,  is 
necessary  to  assure  that  protective  safety 
functions  will  occur  so  that  safety  analysis 
limits  are  not  exceeded. 

(9)  Primary  Water  Storage  Tank  Level 
Instrumentation 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  since: 

1.  There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

It  is  proposed  that  the  channel  calibration 
frequency  for  the  Primary  Water  Storage 
Tank  Level  instrumentation  be  changed  from 
every  18  months  (+25%)  to  24  months 
(+25%). 

A  statistical  analysis  of  channel 
uncertainty  for  a  30  month  surveillance  has 
been  (terformed.  Based  upon  this  analysis  it 
has  been  concluded  that  sufficient  margin 
exists  to  accommodate  the  channel  statistical 
error  resulting  form  a  30  month  surveillance. 
The  existing  maigin  provides  assurance  that 
plant  protective  actions  will  occur  as 
required.  It  is  therefore  concluded  that 
changing  the  surveillance  interval  from  18 
months  (+25%)  to  24  months  (+25%)  will  not 
result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  analyzed  has 
not  been  created. 

The  proposed  change  in  surveillance 
interval  will  result  in  a  channel  statistical 
allowance  which  can  be  accommodated  over 
a  30  month  operating  cycle.  Plant  equipment, 
which  will  be  set  at  (or  more  conservatively 
than)  Technical  Specification  limits,  will 
provide  protective  functions  to  assure  that 
Safety  Analysis  limits  are  not  exceeded.  This 
will  prevent  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  from  occuning. 

3.  There  has  been  no  significant  reduction 
in  the  maigin  of  safety. 

The  above  changes  in  surveillance  interval 
resulting  from  an  increased  operating  cycle 
will  not  result  in  a  channel  statistical 
allowance  which  exceeds  current  maigin. 
This  margin  is  necessary  to  assure  that 
protective  safety  functions  will  occur  so  that 
Safety  Analysis  limits  are  not  exceeded. 

(10)  Flow  Rate  Monitors;  Plant  Vent  (Unit 
2)  and  Stack  Vent  (Unit  1) 
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The  proposed  change  does  not  involve  a 
significant  hazards  consideration  since: 

1.  There  is  no  significant  increase  in  the 
probability  oc  consequences  of  an  accident. 

It  is  proposed  that  the  calibration 
favqtiency  for  the  flow  rate  monitors  for  the 
Plant  Vent  (Unit  2]  and  the  Suck  Vent  (Unit 
1)  be  revised  from  every  18  months  (+25%) 
to  every  24  months  (+25%]. 

A  statistical  analysis  of  channel 
uncertainty  for  a  30  month  operating  cycle 
has  been  performed.  Based  upon  this  ainalysis 
it  has  been  concluded  that  sufBcient  margin 
exists  to  accommodate  the  statistical  error 
resulting  from  a  30  month  operating  cycle. 
The  existing  margin  provides  assurance  that 
plant  protective  actions  will  occur  as 
required.  It  is  therefore  concluded  that 
changing  the  surveillance  interval  from  18 
months  (+25%)  to  24  months  (+25%)  will  not 
result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  analyzed  has 
not  been  created. 

The  proposed  change  in  operating  cycle 
length  due  to  an  increased  sunreil  lance 
interval  will  not  result  in  a  statistical 
allowance  which  exceeds  the  current  margin. 
Plant  equipment  will  be  calibrated  to  provide 
data  to  assure  that  safety  analysis  limits  are 
not  exceeded.  This  will  prevent  the 
possibility  of  a  new  or  different  kind  of 
accident  from  an  previously  evaluated  irom 
occurring. 

3.  There  has  been  no  reduction  in  the 
margin  of  safety. 

The  proposed  change  in  the  sur\-eillance 
interval  resulting  from  an  increased  operating 
cycle  will  not  result  in  a  channel  statistical 
allowance  which  exceeds  the  allowable 
operating  margin.  This  margin,  which  is 
equivalent  to  the  existing  margin,  is 
necessary  to  assure  that  protective  safety 
functions  will  occur  so  that  safety  analysis 
limits  are  not  exceeded. 

(11)  Stack  Vent  Noble  Gas  Activity  Monitor 
(R-60) 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  since: 

1.  There  is  no  significant  increase  in  the 
probability  or  (xmsequences  of  an  accident. 

It  is  proposed  that  the  calibration 
frequency  for  the  stack  vent  noble  gas  activity 
monitor  be  revised  from  every  18  months 
(+25%)  to  every  24  months  (+25%). 

The  current  monitor  replaced  the  previous 
monitor  and  therefore  there  is  only  one 
refueling  cycle  surveillance  data  available 
which  proved^o  be  satisfaaor>\  The  vendor 
recommends  a  calibration  period  based  on 
user  experience.  Insofar  as  the  18  month 
(+25%)  surveillance  has  proven  to  be 
acceptable,  extension  to  a  24  month  (+25%) 
cycle  is  consistent  with  the  vendor's 
recommendation.  Any  additional  uncertainty 
generated  due  to  the  extended  surveillance  is 
bounded  by  the  uncertainty  inherent  in  a 
grab  sample  taken  once  per  24  hours  which 
is  the  required  compensator}-  action  should 
the  monitor  be  inoperable.  Since  setpoints  for 
alarms  aie  not  critical  to  either  plant 
operation  or  safety,  since  extensive  margin  is 
reflected  between  the  setpoint  and  applicable 
limits,  it  is  concluded  that  anv  additional 
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uncertai4ty  involved  in  a  longer  surveillance 
cycle  wi^  not  result  in  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  breviously  evaluated. 

2.  The  possibility  of  a  new  or  difiierent  kind 
of  accident  from  any  previously  analyzed  has 
not  been  created. 

This  mpnitor  measures  the  activity  of 
potentially  radioactive  gaseous  efQuent 
through  ne  stack  vent.  The  alarm  setpoints 
are  set  atja  point  sufficiently  above  expected 
radioactivity  levels  to  avoid  unnecessary 
alarms  aad,  at  the  same  time,  fiai  below 
discharga  limits.  The  purpose  of  the  monitor 
is  to  annf  nciate  in  the  event  an  unexpected 
spike  in  ^dioactivity  level  should  occur  so 
that  corr*:tive  action  can  be  taken  prior  to 
exceeding  a  discharge  limit.  The  margin  that 
exists  between  the  discharge  limit  and  the 
setpoint  is  more  than  sufficient  to 
accommcidate  any  drift  that  could  be 
practically  expected  in  a  24  month  (+25%) 
operating  cycle. 

In  this  :apacity,  the  monitor  does  not  have 
setpoints  which  are  critical  to  plant  operation 
or  safety.  Readings  are  not  used  in  a 
quantitat  ve  manner  nor  is  accuracy 
importan  .  It  is  important  that  the  instrument 
remain  o  lerable  and  respond  to  step  changes 
in  radioa  ;tivity  level  over  the  operating 
c>'cle.  It  i  >  therefore  concluded  that  an 
extended  operating  cycle  will  not  result  in 
the  possi  rility  crfa  new  or  different  kind  of 
accident  rom  any  accident  previously 
evaluate! . 

3.  Thei  °  has  been  no  reduction  in  the 
margin  o  safety. 

Suffici  int  margin  exists  between  plant 
setpoints  and  applicable  limits  to 
accomm<  date  any  realistic  drift  protected  to 
occur  ovt  r  a  30  month  operating  cycle. 
Furthern  ore,  instrument  indications  are  not 
used  in  a  quantitative  manner  nor  is 
'nstrume  it  accuracy  of  importance. 
Therefon  .  it  is  concluded  that  no  significant 
reductioi  in  the  margin  of  safety  will  resah 
from  an  t  xtended  ofjerating  cycle. 

(12)  l!j  ;h  Pressure  Water  Fire  Protection 
System 

The  pn  iposed  change  does  not  involve  a 
significai  f  hazards  consideration  since: 

1.  Thei ;  is  no  significant  increase  in  the 
probabili  y  or  consequences  of  an  accident. 

It  is  pn  posed  that  the  sy.stem  fimctional 
test  of  th(  High-pressure  Water  Fire 
Protectio  i  System  be  changed  from  every  18 
months  (  25%)  to  every  24  months  (+25%). 

This  sj  stem  is  a  static  system  which  is  not 
normally  required  to  operate.  The  main  fire 
pumps  ai  i  on  standby  and  are  not  in 
operaticM  except  for  testing.  Thus,  almost  no 
wear  is  ii  duced  as  a  function  of  time  except 
Ih.nt  v/hi£  3  results  from  being  in  standby 
status  wl:  Ich  is  minimal  and  slow  acting. 
Under  thi  se  circumstances,  extending  the 
operatinf  cycle  between  surveillances  would 
be  e\pe<:  »d  to  have  negligible  affect  upon 
system  o  erability.  It  is  therefore  concluded 
that  then  would  be  no  significant  increase  in 
the  proba  sility  or  consequences  of  an 
accident  is  a  result  of  an  extended  interval 
between  i  urveillances. 

2.  The  Hjssibility  of  a  new  or  difiierenl  kind 
of  accide  it  from  any  previously  analyzed  has 
not  been  jeated. 

Extens  an  of  the  plant  operating  cj-cle  will 
primarilv  extend  the  time  the  pumps  are  in 


standby  capacity.  The  potential  far  system 
deterioration  is  rainima]  under  these 
circumstances.  Any  deterioratioB  that  does 
occur  will  be  slow  acting  with  respact  to 
time.  A  significant  deterioration  would  be 
detected  by  a  monthly  pump  operating  test. 
Thus,  an  extended  operating  cycle  is  not 
expected  to  create  the  possibility  <^a  new  or 
different  kind  of  accident  farm  tfrxxnl  any 
previously  analyzed. 

3.  There  has  been  no  reduction  in  the 
margin  of  safety. 

Extension  of  the  operating  cycle  by  several 
months  only  serves  to  extend  the  period  of 
time  when  the  pumps  are  in  standby  status. 
Any  deterioration  under  these  circumstaoces 
wiD  be  slow  acting.  Significant  deterioratioa 
would  be  detected  by  the  monthly  operating 
test  Therefore,  it  is  concluded  that  an 
extended  interval  between  surveillances  will 
involve  no  significant  reduction  in  the 
margin  of  safety. 

(13)  Fire  Protection  System  Diesel  Engine 
The  proposed  change  does  not  involve  a 

significant  hazards  consideration  since: 

1.  There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

It  is  proposed  that  the  Fire  Protection 
System  Diesel  Engine  Functional  test  be 
changed  from  every  18  months  (+25%)  to 
every  24  months  (+25%). 

Except  for  periodic  testing,  the  diesel  is  in 
a  stand^jy  state  and  not  subject  to  operational 
stress.  Periodic  testing  imposes  limited  wear 
as  evidenced  by  the  absence  of  major  repairs 
during  past  maintenance.  Extension  of  the 
operating  cycle  for  several  months  is 
expected  to  have  virtually  no  impact  upon 
diesel  operability.  Monthly  testing  would 
detect  any  degradation.  Thus  it  is  concluded 
that  there  vrould  be  no  significant  increase  in 
the  probability  or  consequences  of  an 
accident  as  a  result  of  an  extended  interval 
between  surveillances. 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  analyzed  has 
not  been  created. 

Extension  of  the  plant  operating  cycle  will, 
for  the  most  part,  only  extend  the  time  spent 
by  the  pumps  in  standby  capacity.  The 
potential  fw  system  deterior«ion  is  minimal 
under  these  circumstances.  Any  deterioration 
that  does  occur  will  be  slow  acting  with 
respect  to  tima  Significant  deterioration  in 
performance  would  be  delected  by  the 
monthly  pump  operating  test.  Thus,  an 
extended  operating  cycle  is  not  expected  to 
create  the  possibility  of  a  new  or  different 
kind  of  arcident  from  anj'  previously 
analyzed. 

3.  There  has  been  no  reduction  in  the 
margin  of  safety. 

Extension  of  the  operating  c>'cle  b^'  several 
months  only  serves  to  extend  the  period  of 
time  when  the  pumps  are  in  standby  status. 
Any  deterioration  under  these  circumstances 
will  be  slow  acting  and  significant 
deterioration  would  be  detected  by  the 
monthly  operating  test  Therefore,  it  is 
concluded  that  an  extended  interval  between 
surveillances  will  involve  no  significant 
reduction  in  the  margin  of  safety. 

(14)  Electrical  Tunnel.  Diesel  Generator 
Building,  and  Containment  Fan  Cx>oler  Fire 
Protection  Spray  Systems;  (A)  System 
Functional  Test  and  (B)  Spray  Header  Visual 
Inspection 
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The  proposed  change  does  not  involve  a 
significant  hazards  consideration  since: 

1.  There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

(a)  It  is  proposed  that  the  functional  test 
surveillance  interval  foi  the  Electrical 
Tunnel.  Diesel  Generator  Building  and 
Containment  Fan  Cooler  Fire  Protection 
Spray  Systems  be  changed  from  every  18 
months  (+25%)  to  every  24  months  (25%). 

(b)  It  is  proposed  that  the  Spray  Header 
visual  inspection  interval  be  revised  fitjm 
every  18  months  (25%)  to  24  months  (+25%). 

Extension  of  the  surveillance  interval  for 
Electrical  Tunnel  and  Diesel  Generator 
Building  Fire  Protection  System  functional 
tests  will  have  virtually  no  impact  upon  the 
operability  of  these  systems.  These  systems 
are  accessible  during  normal  operation  and 
other  sections  of  the  Technical  Specifications 
(4.14.A.l.g.(i)  and  4.14.B.l.a(i))  require  that 
the  system  valve  tests  be  conducted  on  an 
annual  (12  month)  basis.  These  annual  tests 
would  reveal  any  system  deterioration  prior 
to  the  conclusion  of  the  proposed  extended 
surveillance  interval. 

For  the  Fan  Cooler  Fire  Protection  System 
as  well  as  the  Spray  Header  itself,  evaluation 
of  surveillance  data  from  the  past  five 
refueling  outages  indicates  minor 
discrepancies  which  would  not  have 
impaired  system  operability. 

It  is  therefore  concluded  that  extension  of 
the  proposed  surveillance  interval  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  analyzed  has 
not  been  created. 

For  the  Electrical  Tunnel  and  Diesel 
Generator  Building,  extension  of  the 
surveillance  interval  will  have  a  negligible 
affect  as  other  portions  of  the  Technical 
Specifications  require  the  same  surveillance 
on  an  annual  basis.  For  the  spray  header  and 
the  fan  cooler  fire  protection  system, 
historical  surveillance  data  validates 
operability  over  an  18  month  (+25%)  interval 
which  lends  confidence  to  conclude  that 
operability  will  be  maintained  over  a  24 
month  (+25%)  interval.  It  is  therefore 
concluded  that  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  has  not  been 
introduced. 

3.  There  has  been  no  reduction  in  the 
margin  of  safety. 

Extension  of  the  surveillance  for  two 
systems  will  have  minimal  impact  as  the 
Technical  Specifications  impose  more 
frequent  testing  for  system  valves  on  an 
annual  basis.  For  the  Spray  Header  and  Fan 
Cooler  Fire  Protection  System,  as  well  as  the 
fire  protection  system  for  the  Diesel 
Generator  Building  and  Electrical  Tunnel,  it 
can  be  stated  that  these  systems  are  static 
existing  mainly  in  a  standby  capacity  under 
which  little  deterioration  would  bo  expected. 
Past  surveillance  data  validates  system 
reliability.  It  is  therefore  concluded  that 
increasing  the  time  interval  between 
inspections  would  not  involve  a  significant 
reduction  in  the  margin  of  safety. 
(15)  Penetration  Fire  Barriers 
The  proposed  change  does  not  involve  a 
significant  hazards  consideration  since: 


1.  There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

It  is  proposed  that  the  visual  inspection 
frequency  of  the  penetration  fire  barriers 
listed  in  the  Technical  Specifications  be 
changed  from  every  18  months  (+25%)  to 
every  24  months  (+25%). 

The  fire  barrier  penetration  seals  are  static 
devices  existing  in  standby  status.  Normal 
environmental  conditions  exist  during 
normal  plant  operations.  The  only 
deterioration  expected  would  be  that  due  to 
aging  in  a  normal  ambient  which  would  be 
minimal  to  non-existent  Evaluation  of 
unacceptable  seals  detected  during 
siuveillances  indicates  that  initial  seal 
installation  was  faulty  and  aging  was  not  the 
cause.  Surveillances  during  four  refueling 
outages  confirm  this  evaluation.  Accordingly, 
it  is  not  expected  that  the  proposed  change 
in  surveillance  interval  will  involve  a 
significant  increase  in  the  probabifity  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  analyzed  has 
not  been  created. 

Past  surveillances  indicate  that  time  is  not 
a  predominate  failure  mechanism.  In  the  few 
unacceptable  seals  detected,  the  initial 
installation  procedure  has  been  identified  as 
the  cause  of  the  problems.  Since  the  seals  are 
static  devices  which  exist  in  a  standby 
condition  and  experience  normal  ambient 
conditions  during  normal  operation,  this 
would  be  the  expected  conclusion,  bi 
addition,  the  fire  barriers  are  just  one  means 
of  fire  protection.  Other  means  of  fire 
protection  exist  such  as  fire  alarms, 
sprinklers  and  heat  detectors  which  provide 
defense  in  depth.  Thus,  it  is  concluded  that 
the  proposed  change  in  the  surveillance 
interval  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  torn  that 
previously  evaluated. 

3.  Then  has  been  no  reduction  in  the 
margin  of  safety. 

Aging  has  not  been  identified  as  a 
principle  contributor  to  seal  failures.  In 
addition,  there  exists  additional  means  of  fire 
protection  which  provides  defense  in  depth. 
Therefore,  the  proposed  change  in 
surveillance  intervals  is  not  expected  to 
involve  a  significant  reduction  in  the  margin 
of  safety. 

(16)  Smoke  Detectors/Electrical  Penetration 
Area  Inside  Containment 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  since: 

1.  There  is  no  significant  increase  in  the 
probability  ot  consequences  of  an  accident 

It  is  proposed  that  the  surveillance  interval 
for  the  smoke  detector;  located  in  the 
elecfrical  penetration  area  inside 
containment  be  revised  from  every  18 
months  (+25%)  to  every  24  months  (+25%). 

Based  on  data  taken  from  six  surveillances 
from  1984  through  and  including  1993,  these 
devices  have  proven  to  be  highly  reliable.  No 
test  failures  were  observed  during  this 
period.  Based  on  the  guidance  contained  in 
Generic  Letter  91-04,  this  demonstration  of 
reliable  performance  provides  an  adequate 
basis  to  conclude  that  the  proposed  extension 
in  the  surveillance  interval  will  not  involve 
a  significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated. 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  analyzed  has 
not  been  created. 

Only  3  of  the  5  detectors  are  required 
during  normal  operation.  Past  surveillance 
data  from  six  refueling  outages  indicate  that 
it  is  reasonable  to  expect  all  5  detectors  will 
remain  operable  over  the  extended  operating 
cycle  which  provides  margin.  It  is  therefore 
concluded  that  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  has  not  been  created. 

3.  There  has  been  no  reduction  in  the 
margin  of  safety. 

The  proven  reliability  of  these  devices 
indicates  that  a  significant  reduction  in  the 
margin  of  safety  would  not  be  invoked  in 
extending  the  operating  cycle  to  24  months 
(+25%). 

(17)  Functional  Testing  of  Containment 
Sump  Pumps 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  since: 

1.  There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 

It  is  proposed  that  the  functional  test  of  the 
Containment  Sump  Pump  be  changed  torn 
every  18  months  (+25%)  to  every  24  months 
(+25%). 

No  credit  is  taken  within  the  FSAR  for  the 
Containment  Sump  Pumps  as  a  means  of 
mitigating  the  consequences  of  an  accident. 
During  normal  operation  the  pumps  serve  as 
a  means  of  quantifying  leakage  inside 
Containment  and  therefore  serve  a  safety 
function  in  terms  of  accident  prevention. 
However,  in  this  capacity  they  are  only  one 
of  several  s)'stems  which  are  capable  of 
serving  this  function  and  their  failure  would 
not  result  in  a  loss  of  this  ca[>ability. 

In  addition,  evaluation  of  surveillance  data 
back  to  1986  indicates,  with  one  exception, 
that  the  devices  are  very  reliable.  In  one 
instance,  the  pumps  did  not  actuate  or  cause 
operation  within  the  setpoint  tolerance  but 
did  operate  as  required.  This  was  determined 
not  to  be  a  time  dependent  event. 

It  is  therefore  concluded  that  extending  the 
interval  between  refueling  surveillances  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  analyzed  has 
not  been  created. 

Past  surveillances  indicate  that  time  is  not 
a  predominate  failure  mechanism.  Also,  there 
exists  a  Technical  Specification  requirement 
to  perfcnm  almost  the  same  surveillance  on 
a  monthly  basis  in  addition  to  every  refueling 
outage.  This  monthly  test  diminishes  any 
potential  risk  in  extending  the  operating 
cycle.  It  is  therefore  concluded  that  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed  tias 
not  been  created. 

3.  There  has  been  no  reduction  in  the 
margin  of  safety. 

Past  surveillance  data  indicates  that  pump 
operation  is  reliable.  In  addition,  there  are 
alternate  means  of  providing  the  safety 
function  fulfilled  by  these  pumps.  Alse,  a 
monthly  test  is  required  which  would  detect 
any  malfunction  prior  to  the  end  of  an 
extended  operating  cycle.  It  is  therefore 
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concluded  that  extending  the  operating  ajxle 
by  several  months  will  not  result  in  a 
■ignificant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
staadards  of  5a92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Loca7  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg.  Esq.,  4  Irving  Place,  New 
York,  Nt  w  York  10003. 

NRC  Project  Director:  Michael  J.  Case, 
Acting 

Florida  Power  and  Light  Company,  et 
al.,  Docket  Nos.  50-335  and  50-389.  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Dote  of  amendment  request: 
November  2, 1994 

Description  of  amendment  request: 
The  proposed  amendments  will  upgrade 
existing  TS  3/4.6  2.1  and  TS  3/4.6.2.3  by 
adapting  the  combined  specification  for 
Containment  Spray  and  Cooling 
Systems,  contained  in  the  Standard 
Technical  Specifications  for 
Combustion  Engineering  Plants,  to  the 
St.  Lucie  units.  The  changes  account  for 
plant-specific  differences  and  inrilude 
all  related  requirements  of  NUREG- 
1432.  Rev.  O.  specification  3.6.6A. 
Accordingly,  the  proposal  is  consistent 
with  the  CoramLssion  s  Final  Policy 
Statement  on  Technical  Specifications 
Improvements  (58  FR  39132). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
beluw: 

Pursuant  to  10  CFR  50.92.  a  deterDiinatioo 
may  be  made  that  a  proposed  license 
amendment  involves  no  signiticant  hazards 
consideration  if  operation  of  the  facility  iu 
accordance  with  the  proposed  amendment 
would  not:  Cl)  involve  a  sigoificaut  incxease 
in  the  probability  or  c.ou»equen(«s  of  an 
accident  previously  evaluated:  or  (2)  create 
the  possibility  of  a  new  or  different  kind  of 
a(:ci(!(>nt  from  any  act.idunt  pivviously 
evaluated:  or  (3)  involve  a  sij^nificant 
redurfion  in  a  margin  o(  .s;i[»'ty.  liach 
standard  is  discussed  as  iollows: 

1 1)  Operation  of  the  facilily-in  ai.t^rdiUiu; 
with  the  proposed  amendment  w^uld  not 
involve  a  significant  ini.rease  iu  the 
probability  or  consequtroi.es  of  an  aix^^idenl , 
previously  evaluated. 

The  proposed  amendment  will  upgrade  the 
existing  Limiting  Cx>nditiiMis  lor  Operation 
(LCXJs)  associated  with  the  (iontainme)3l 
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Spray  Systems  to  be  consistent 
N|JREG-1432,  Standaid  Technical 
ions  for  Combustion  Engineering 
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various  accidents  and  transients. 
re<^dancy  afforded  by  Containment 
j  and  Spray  Systems  in  conjunction 
requirements  of  the  proposed  LOO 

the  safety  function  of  these 
can  be  accomplished  considering 
'ure  criteria.  Neither  the  design  nor 
function  of  the  Containment 
and  Spray  Systems  have  been 
and  the  proposed  amendment  does 

the  applicable  plant  safety 
.  Therefore,  opieration  of  the  facility 

with  the  propwseil  amendment 
involve  a  significant  increase  in  the 
ity  or  consequences  of  an  accident 
evaluated. 
Operation  of  the  facility  in  accordance 
proposed  amendment  would  not 
possibility  of  a  new  or  different 
oftccident  from  any  accident 
evaluated. 
I  roposed  amendment  will  not  change 
phy  iical  plant  or  the  modes  of  operation 
in  the  facility  license.  The  changes  , 
ive  in  nature  in  that  they  do 
Ive  the  addition  of  new  equipHnent 
n  odification  of  existing  equipment, 
[ley  otherwise  alter  the  design  of  St. 
1  &  2  systems.  Therefore, 
of  the  facility  in  accordance  with 
osed  amendment  would  not  create 
pos  ibility  of  a  new  or  different  kind  of 
from  any  accident  previously 
d. 
Deration  of  the  facility  in  accordance 
projKised  amendment  would  not 
a  significant  reduction  in  a  margin  of 
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fety  function  of  the  Containment 
Coolin^System  is  to  provide  containment 
oval  during  nonnal  operation  and 
conditions.  The  safety  function  of 
Cor  ainmen!  Spray  System  is  to  provide 
containfnent  beat  and  iodine  removal  during 
conditions.  The  prop>osed 
di  lent,  in  conjunction  with  the 
ncy  afforded  by  the  Containment 
and  Spray  system  design,  assures 

safety  functions  can  be 
lished  considering  single-failure 
The  baiies  for  required  actions  and 
completion  times  sfiecified  for 
e  Containment  Cooling  and  Spray 
consistent  with  the  corresponding 

in  NUREG-1432.  The  safety 
for  applicable  accidents  and 

remain  unchanged  from  those 
ly  evaluated  and  reported  in  the 
Final  Safely  Analysis  Report, 
e.  operation  of  the  facility  in 

with  the  proposed  amcndinent 
ot  involve  a  signifitarrt  reduction  in 
of  safety. 

on  the  above  discussion  and  the 
pporftng  Evaluation  of  Technical 

ation  changes,  FPI.  has  determined 
the  proposed  license  amendment 
no  signincaiit  hazards 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  pn^ioses  to 
determine  that  the  amendment  reques* 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Hokzinger,  1615 
L  Street,  NW.,  Washington,  DC  20036 

NRC  Project  Director:  Mohan 
Thadani,  Acting 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 
November  7, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  tbe  number  of  diesel  generators 
(emergency  power  supply)  required  to 
be  operable  during  Mode  5  with  the 
loops  filled  and  Mode  6  with  greater 
than  or  equal  to  23  feet  of  water  above 
the  reactor  vessel  flange.  In  addition, 
changes  to  certain  system  specifications 
that  are  affected  by  the  changes  for  the 
emergency  power  supply  were  also 
proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probalnlity  or 
consequences  of  accidents  previously 
evaluated. 

The  equipment  which  is  affected  by  the 
technical  specification  changes  proposed 
here  are  not  precursors  to  any  accident 
postulated  to  occur  in  Modes  5  and  6. 
Therefore,  the  probability  of  an  accident  is 
not  increased.  A  design  review  has 
demonstrated  the  ability  of  the  required 
systems  to  perform  their  accident  mitigation 
functions  for  the  postulated  accidents  during 
Mode  5  and  6  operation.  Therefore,  it  is 
concluded  that  an  increase  in  the 
consequences  of  the  postulated  accidents 
will  not  result  from  the  proposed  Technical 
S|)e(.ifications. 

2.  The  prupoited  change  does  not  rreale  tfie 
possibility  of  a  new  or  different  kind  of 

ac:(  ident  from  any  previously  pvalu.ited. 

The  system  design,  function,  and 
perfominni  e  is  not  affected  by  these 
specifications.  No  new  equipmcmt 
inlcractions  are  created.  Calnrlations  and 
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Failure  Modes  and  Effects  Analyses  (FMEA) 
have  been  conducted  for  selected  mechanical 
systems  and  show  there  are  no  failures  which 
would  cause  situations  where  applicable 
accidents  would  not  be  mitigated  or  which 
would  cause  new  accidents.  On  this  basi*. 
the  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  change  does  nol  invohw 
a  significant  reducticm  in  the  margin  of 
safety. 

The  electrical  power  system  specifications 
support  the  equipment  required  to  be 
operable,  commensurate  with  the  curren* 
level  of  safety,  including  the  equipment 
requiring  a  diesel  basked  power  source.  The 
design  review  results  demonstrate  that 
operation  in  Modes  5  and  6,  in  accordance 
with  the  proposed  Technical  Specification 
changes,  is  acceptable  from  an  accident 
mitigation  standpoint.  The  basic  Modes  5 
and  6  plant  system  functions  are  not 
changed.  On  this  basis,  the  proposed  change 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  if  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore. 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College, ).  M.  Hodges.  Learning  Center, 
911  Boling  Highway.  Wharton,  Texas 
77488 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Newman  &  Holtzinger, 
P.C,  1615  L  Street,  NW.,  Wa.shington, 
DC  20038 

NRC  Project  Director:  William  D. 
Beckner 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio.  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 
November  7, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  permit 
both  containment  personnel  airlock 
doors  to  be  open  while  moving  fuel 
during  refueling  operations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  it.s  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposod  change  involve  a 
significanf  increase  In  the  probability  or 
consequences  of  an  acridenf  previously 
evaluated? 

The  proposed  change  to  Te«;hnicat 
SpecifkatioB  3.a4,  CoiUainmeut  BulWing 


Penetrations,  would  allow  the  containment 
personnel  airlock  to  be  open  during  fuel 
movement  and  core  alterations.  The 
containment  personnel  airlock  is  closed 
during  fuel  movement  and  core  alterations  to 
prevent  the  escape  of  radioactive  material  in 
the  event  of  a  fiiel  handling  accident  The 
containment  personnel  airlock  is  not  as 
initiator  to  any  accident.  Whether  the 
containment  personnel  airlock  doors  are 
open  or  dosed  during  fuel  movement  and 
core  alterations  has  no  affect  on  the 
probability  of  any  accident  previously 
evaluated. 

The  proposed  change  does  alter 
assumptions  previously  made  in  evaluating 
the  radiological  consequences^of  the  fuel 
handling  accident  inside  the  reactor 
containment  building.  The  proposed  change 
allows  for  the  containment  personnel  airlock 
to  be  open  during  refueling.  The  radiological 
consequences  described  in  this  change  are 
bounded  by  those  given  in  the  South  Texas 
Project  Safety  Evaluation  Report  and  General 
Design  Criteria  19.  All  doses  for  the  proposed 
change  are  less  than  the  acceptance  criteria, 
therefore,  there  is  no  significant  increase  in 
the  consequences  of  an  accident  previously 
analyzed. 

The  proposed  change  will  significantly 
reduce  the  dose  to  wcukers  in  the 
containment  in  the  event  of  a  fueling 
handling  accident  by  accelerating  the 
containment  evacuation  process.  The 
proposed  change  will  also  significantly 
decrease  the  wear  on  the  containment 
personnel  airlock  doors  and,  consequendy. 
increase  the  reliability  of  the  conuinment 
personnel  airlock  doors  in  the  event  of  an 
accident. 

Since  the  probability  of  a  fuel  handling 
accident  is  unaffected  by  the  airlock  door 
positions,  and  tbe  increased  doses  do  not 
exceed  acceptance  limits,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  acxident  previously 
evaluated? 

The-proposed  change  affects  a  previously 
evaluated  accident,  e.g..  a  fuel  bundling 
accident  inside  containment.  The  existing 
accident  has  been  modilied  to  scxxtual  for  the 
containment  personnel  airlock  doors  beijig 
opened  at  the  time  of  the  acr  ident.  It  does  not 
represent  a  significant  change  in  the 
configuration  or  oijeration  ol  the  plant  and, 
therefore,  doi-s  not  create  the  po.ssibility  of  a 
new  or  different  type  of  accident  from  any 
accident  previously  ev.nluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  mai;gin  of  safety  is  reduced  when  the 
offsite  and  control  room  doses  exceed  the 
acceptance  criteria  in  tlie  STP  SER.  As 
previously  discussed  in  the  response  to 
question  1,  the  offsite  and  control  room  doses 
are  below  the  acceptance  criteria.  Therefore, 
this  proposed  change  does  not  significantly 
reduce  th(?  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  tbe  standards  of 
10  CFR  5a92<c)  are  satisfied.  Therefore, 


the  NRC  Staff  ptopoaea  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges,  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77483 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq..  Newman  &  Holtzinger. 
P.C.  1615  L  Street.  NW..  Washineton. 
DC  20036 

NRC  Project  Director:  William  D. 
Beckner 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Pbwer  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 
Novembers,  1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
require  only  one  of  the  two  battery 
chargers  associated  with  each  Class  IE 
125  VDC  Channel  1  and  Channel  IV  to 
be  operable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  arx.idents  previously 
evaluated. 

A  single  cbai;ger  is  able  to  maintain  the 
operability  of  Channel  I  or  Channel  IV  al  the 
design  Ioad!.".g  with  a  single  failure 
condition.  The  proposed  change  does  not 
alter  equipment  or  assumptions  made  in 
previously  evaluated  accidents.  The 
consequences  of  previously  evaluated 
accidents  are  not  .ncreased.  On  this  basis,  the 
proposed  change  does  not  involve  a 
significani  imjrease  in  the  probabihty  or 
consequences  of  accidents  previously 
evaluated.    • 

2.  The  propused  change  does  not  create  the 
po.ssibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  propowd  change  involves  only  the 
operability  requirement  for  the  second 
batter^' charger  in  Channel  I  and  Channel  IV. 
The  failure  nwd<,^s  and  operating  modes 
would  then  be  identical  for  all  four  STPEGS 
Class  IE  IX;  channels.  Failure  modes  and 
efiecis  analyses  already  performed  for  DC 
Channels  11  and  III  would  thus  become 
applicable  to  Channels  I  and  IV  also.  The 
change  proposed  by  this  Technical 
Specifie-afion  revision  is  bounded  by  the 
failure  modes  and  effects  analysis  provided 
as  Table  8.3-a  of  the  STPEGS  UF^.AR 
(Updated  Final  .Safety  Analysis  RepoTt|.  On 
this  basis,  the  proposed  change  does  not 
create-  the  po-wibility  of  a  new  or  different 
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kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  proposed  change  involves  only  the 
operability  requirement  for  the  second 
battery  charger  in  Channel  I  and  Channel  FV. 
The  number  and  capacity  of  DC  channels 
required  is  not  affected  by  the  proposed 
change.  The  electrical  loads  supported  by 
these  DC  channels  are  not  changed  and  the 
duration  of  their  function  is  not  impacted. 
On  this  basis,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Jimior 
College,  J.  M.  Hodges,  Learning  Center, 
-911  Boling  Highway,  Wharton,  Texas 
77488 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Newman  &  Holtzinger, 
P.C,  1615  L  Street,  NW,  Washington, 
DC  20036 

NRC  Project  Director:  William  D.     , 
Beckner 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company.  City  of  Austin,  Texas,  Docket 
Nos.  50^98  and  50^99,  South  Texas 
Pro)ect,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 
November  8, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  permit 
the  substitution  of  an  extended  range 
neutron  flux  monitor  for  one  of  the 
source  range  neutron  flux  monitors 
during  refueling  operations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  as  previously 
evaluated. 

During  refueling  operations,  the  Source 
Range  channels  are  used  only  for  monitoring 
changes  in  core  reactivity,  and  does  not 
provide  inputs  for  automatically  actuated 
equipment.  The  same  function  could  be 
performed  by  an  Extended  Range  channel. 
The  combination  of  the  present  Channel 
Check  and  the  proposed  Channel  Calibration 
are  sufficient  to  ensure  that  the  detectors  are 
capable  of  monitoring  core  reactivity 
changes.  By  providing  the  intended 


redundant  :ore  reactivity  monitoring,  neither 
the  possibi  ity  or  consequences  of  an 
accident  pi  Bviously  evaluated  are  increased. 

2.  The  pi  Dposed  change  does  not  create  the 
possibility  3f  a  new  or  different  kind  of 
accident  fin  im  any  previously  evaluated. 

During  n  fueling  operations,  the  Source 
Range  Mot  itors  are  used  simply  as 
monitoring  instrumentation.  Extended  Range 
Monitors  a  e  capable  of  performing  this 
function.  1  le  combination  of  the  present 
Channel  C  eck  and  the  proposed  Channel 
Calibration  are  sufficient  to  ensure  that  the 
detectors  a  e  capable  of  monitoring  core 
reactivity  c  langes. 

The  prof  osed  change  would  require 
revision  of  STP  refueling  procedures. 
However,  t  le  physical  movement  of  fuel 
assemblies  is  within  the  scope  of  current 
refueling  p  -ocedures.  No  new  mechanism  for 
fuel  misloa  ding  or  damage  or  boron  dilution 
would  he  coated  by  the  change.  Therefore, 
the  proposi  id  change  does  not  create  the 
possibility  sf  a  new  or  different  kind  of 
accident  fr  im  any  previously  evaluated. 

3.  The  pi  oposed  change  does  not  involve 
a  signiticai  t  reduction  in  a  margin  of  safety. 

The  proj  osed  change  provides  core 
reactivity  t  lonitoring  comparable  to  that 
provided  b  f  the  use  of  the  Source  Range 
channels. ',  'he  Extended  Range  channel  is 
capable  of  ietecting  core  reactivity  changes 
and  provid  9S  the  intended  redundancy.  The 
combinatic  n  of  the  present  Channel  Check 
and  the  pn  posed  Channel  Calibration  are 
sufficient  t  >  ensure  that  the  detectors  are 
capable  of  nonitoring  core  reactivity 
changes.  N  j  margin  of  safety  is  compromised 
by  this  cha  ige. 

The  NH  C  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  51  .92(c)  are  satisfied.  Therefore, 
the  NRC  !  taff  proposes  to  determine  that 
the  reque  ;t  for  amendments  involves  no 
significan  t  hazards  consideration. 

Local  P  iblic  Document  Room 
location:  Vharton  County  Junior 
College,  J  M.  Hodges,  Learning  Center. 
911  Bolin  I  Highway,  Wharton,  Texas 
77488 

Attornt  Y  for  licensee:  Jack  R. 
NewTnan,  Esq.,  Newman  &  Holtzinger, 
P.C.  161!  L  Street,  NW.,  Washington. 
DC  20036 

NRC  Pi  jject  Director:  William  D. 
Beckner 

Maine  Y«  nkee  Atomic  Power  Company, 
Docket  N  ).  50-309,  Maine 
YankeeA  omic  Power  Station,  Lincoln 
County,  ?  [aine 

Date  o)  amendment  request:  October 
24, 1994 

Descrif  tion  of  amendment  request: 
The  prop  »sed  amendment  would 
modify  ^^  (chnical  Specifications  Table 
4.1-3  sxiry  eillance  requirements  for  new 
emergent  ^  feedwater  flow 
instruimei  itation.  Specifically,  the 
currentlyiinstalled  analog  feedwater 
flow  tranimitters  would  be  replaced  by 
new,  digijal-type  flow  transmitters.  The 


new  digital  flow  emergency  feedwater 
flow  transmitters  are  continuously  self- 
checking  and  have  a  recommended 
calibration  interval  of  9  years.  The 
licensee  prpposes  to  verify  flow 
whenever  the  system  operates  and  send 
one  transmitter  back  to  the 
manufacturer  for  recalibration  every 
refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  analysis  is  presented  below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 

probability  or  consequences  of  an 
accident  previously  evaluated. 

Performance  of  Technical 
Specifications  Table  4.1-3  (items  10  a 
and  b)  ensures  the  emergency  feedwater 
flow  transmitters  are  operable  when 
required.  The  proposed  change  will 
continue  to  enstue  operabililty  and 
therefore  will  not  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Emergency  feedwater  flow  transmitter 
operability  verification  is  maintained, 
with  no  change  to  the  system's 
configuration.  Thus,  there  is  no  unique 
operating  condition  that  could  adversely 
affect  system  functional  performance. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

There  is  no  change  to  any  Final  Safety 
Analysis  Report  Chapter  14  (SHtuiy 
Analysis)  event.  There  is  no  change  to 
the  demonstration  of  component 
operability;  thus,  the  proposed  change 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  Maine 
04578 

Attorney  for  licensee:  Mary  Ann 
Lynch,  Esquire,  Maine  Yankee  Atomic 
Power  Company,  329  Bath  Road, 
Brunswick,  Maine  04011 

NRC  Project  Director:  Walter  R.  Butler 
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North  Atlantic  Energy  Service 
fjoiporation.  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  October 
7, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  from  the  Technical 
Specifications  certain  audit 
responsibilities  of  the  Nuclear  Safety 
Audit  Review  Committee  and  certain 
review  responsibilities  of  the  Station 
Operation  Review  Committee  relating  to 
the  Emergency  Plan  and  Security  Flan 
and  their  implementing  procedures.  The 
proposed  changes  are  consistent  with 
the  guidance  of  Generic  Letter  93-07. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because 
the  proposed  changes  do  not  affect  the 
manner  by  which  the  facility  is  operated 
and  do  not  change  any  faciHty  design 
feature  or  equipment.  Since  there  is  no 
change  to  the  facility  or  operating 
procedures,  there  is  no  affect  upon  the 
prol>ability  or  consequences  of  any 
accident  previously  analyzed. 

B.  The  changes  do  not  create  the 
possibility  of  a  new  or  different  kindof 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
they  do  not  affect  the  manner  by  which 
the  faciUty  is  operated.  The  proposed 
changes  inerely  affect  audit  and  review 
responsibilities  and  their  deletion  or 
relocation  to  other  controlled 
documents  does  not  introduce  new  or 
different  accident  scenarios. 

C.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  the 
proposed  changes  do  not  affect  the 
manner  by  which  the  faciUty  is  operated 
or  involve  equipment  or  features  which 
affect  the  operational  characteristics  of 
the  facility. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendinent  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Exeter  Public  Library,  47  Front 
Street,  Exeter,  NH  03833. 

Attorney  for  licensee:  'Thomas  Dignan, 
Esquire,  Ropes  &  Gray,  One 


63125 


International  Place,  Boston,  MA  02110- 
2624. 

NHC  Project  Director:  Phillip  F. 
McKee 

Northeast  Nuclear  Energy  Company 
(NNECO),  Docket  No.  50-245,  Millstone 
Nuclear  Power  Station,  Unit  1 ,  New 
London  County,  Connecticut 

Date  of  amendment  request:  October 
14, 1994 

Description  of  amendment  request: 
The  proposed  change  clarifies  the  low 
pressure  coolant  injection  (LPCI) 
requirements  as  required  by  Technical 
Specification  4.5.A.2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
cbnsideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed  change 
in  accordance  with  10  CFR  50.92  and 
concluded  that  the  change  does  not  involve 
a  significant  hazards  consideration  (SHC). 
The  basis  for  this  conclusion  is  that  the  three 
criteria  of  10  CFR  50.92(c)  are  not 
compromised.  The  proposed  change  does  not 
involve  an  SHC  because  the  change  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  UPa  flow  surveillance  requirement  to 
demonstrate  that  three  {Jtimps  can  deliver 
15,000  gpm  does  not  relate  to  any  previously 
analyzed  accident.  There  are  no  accident 
scenarios  which  rely  upon  three  pumps  or 
15.000  gpm.  The  existing  scenarios  are  more 
limiting  in  that  they  rely  on.  at  the  most,  hvo 
LPCI  pumps.  The  actual  testing  of  the  pumps 
in  accordance  with  the  linservice  testing]  1ST 
program  and  Technical  Specification  4.13 
will  not  change.  The  testing  of  the  pumps 
currently  performed  demonstrates  that  LPCI 
will  function  to  mitigate  the  postulated 
accidents.  Therefore,  the  elimination  of  the 
requirement  to  demonstrate  that  three  pumps 
can  deliver  15,000  gpm  will  not  involve  an 
increase  in  the  probability  or  consequence  of 
any  previously  evaluated  accident. 

The  elimination  of  a  rfequirement  to  test  the 
LPCI  header  instrumentation  can  not  result 
in  an  increase  to  the  probability  or 
consequence  of  an  accident,  since  no  such 
instrumentation  exists,  or  is  required. 
2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  will  remove  a 
requirement  to  perform  a  mathematical 
evaluation  that  provides  no  safety  benefit. 
There  is  no  change  in  the  test  methodology 
currently  performed.  All  four  LPQ  pumps 
are  tested.  Deleting  the  requirement  to  verify 
that  three  LPQ  pumps  can  produce  15,000 
gpm  flow  does  not  create  the  possibility  of 
a  new  or  di^rent  t)rpe  of  accident. 

Deleting  the  requirement  to  test  the  LPQ 
spray  header  instrumentation  can  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident,  since  there  is  no  LPQ  header 


instrumentation.  This  change  corrects  an 
error  which  was  introduced  by  an  earlier 
License  Amendment. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

This  change  to  the  LPQ  testing 
requirements  does  not  change  any  of  the 
actual  testing,  or  individual  component 
requirements  which  exist  for  the  LPQ 
system.  The  change  to  remove  the  three 
pump,  15,000  gpm  flow  requirement 
eliminates  the  need  to  calculate  a  value 
which  provides  no  relevant  information  in 
ascertaining  the  ability  of  the  LPQ  system  to 
perform  its  required  safety  function.  The 
existing  testing  ensures  performance  of  the 
LPCI  subsystem  in  accordance  with  the 
accident  analysis  requirements.  The  intent  of 
the  Technical  Specification  Surveillance 
Requirement  remains  unchanged. 
Elimination  of  the  requirement  to  test  the 
LPCI  header  instrumentation  corrects  an 
error  introduced  in  an  earlier  License 
Amendment.  No  LPCI  header 
instrumentation  exists,  therefore,  no  credit 
was  taken  for  such  instrumentation  in 
determining  the  margin  of  safety. 

This  change  can  not  involve  a  significant 
reduction  in  the  margin  of  safety  since  there 
are  no  changes  to  the  surveillance 
requirements  for  any  of  the  individual 
comoonente  of  the  LPQ  sy-stem. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  l>ased  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Loca7  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Commimity-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike.  Norwich.  CT 
06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Coimsel, 
Northeast  Utilities  Service  Compan\ . 
Post  Office  Box  270,  Hartford.  CT 
06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  amendment  requests:  October 
17, 1994.  as  supplemented  October  27. 
1994 

Description  of  amendment  requests: 
The  proposed  amendments  would 
change  Qie  submittal  frequency  of  the 
Radioactive  Effluent  Release  Report 
from  semiaimual  to  annual  in 
accordance  with  10  CFR  50.36a. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

The  proposed  license  amendments  are 
requested  to  Implement  a  revision  to  lOCFR 
50.36a.  The  requested  amendmentls)  does 
not  alter  any  administrative  controls  over 
radioactive  effluents,  nor  do  they  affect  any 
accident  evaluations.  Also,  the  requested 
amendments  do  not  involve  any  physical 
alterations  to  the  plant  with  respect  to 
radioactive  effluents.  The  proposed  changes 
would  only  affect  the  reptorting  requirements 
concerning  routine  data  for  radioactive 
effluents. 

Therefore,  the  probability  or  consequences 
of  an  accident  previously  evaluated  are  not 
affected  by  any  of  the  proposed  amendments. 
.  2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed 

The  proposed  license  amendments  are 
requested  to  implement  a  revision  to  lOC  FR 
50.36a.  The  requested  amendmentls)  does 
not  alter  any  administrative  controls  over 
radioactive  effluents,  nor  do  they  involve  any 
physical  alterations  to  the  plant  with  respect 
to  radioactive  effluents.  Also,  the  requested 
amendments  do  not  change  the  method  by 
which  any  safety-related  system  performs  its 
function.  The  proposed  changes  would  only 
affect  the  refiorting  requirements  concerning 
routine  data  for  radioactive  effluents. 

Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  would  not  be  created. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in'the  margin 
of  safety 

The  proposed  license  amendments  are 
requested  to  implement  a  revision  to  10  CFR 
50.36a.  The  requested  amendmentls)  does 
not  alter  any  administrative  controls  over 
radioactive  effluents,  nor  do  they  involve  any 
physical  alterations  to  the  plant  with  respect 
to  radioactive  effluents.  The  proposed 
changes  would  only  affect  the  reporting 
requirements  concerning  routine  data  for 
radioactive  effluents.  The  operation  of 
systems  and  equipment  remains  unchanged. 

Therefore,  a  significant  reduction  in  the 
margin  of  safisty  vrould  not  be  involved. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library. 
Technology  and  Science  Department, 
300  Nicollet  MaH.  Minneapolis. 
Minnesota  55401 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw.  Pittman,  Potts,  and  Trowbridge, 
2J00  N  Street,  NW,  Washington,  DC 
2')037 


NRC  Proje  -t  Director  John  N.  Hannon 

Pennsylvani  i  Power  and  Light 
Company,  D  tcket  Nos.  50-387  and  50- 
388  Susqueli  inna  Steam  Electric 
Station,  Uiii'  1 1  and  2,  Luzerne  County, 
Pennsylvani  t 

Date  of  an  endment  request:  October 
25, 1994 

Descriptio  i  of  amendment  request: 
The  amendn  ent  would  add  to  the 
Susquehann  i  Units  1  and  2  Technical 
SpeciHcatioi  s,  isolation  signals  to  Table 
3.6.3-1  for  th  i  contairunent  isolation 
valves  on  th(  sample  lines  for  the 
containment  radiation  monitoring 
(CRM)  and  v  etwell  sample  lines.  This 
change  is  bai  ed  on  the  licensee's  design 
change  for  iqstallation  of  a  new  CRM 
and  wetwell  sample  system. 

Basis  for  p  reposed  no  significant 
hazards  con  ideration  determination: 
As  required  )y  10  CFR  50.91(a).  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  si  gnificant  hazards 
consideratio  i,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  :onsequences  of  an  accident 
previously  evi  luated. 

The  additioi  i  of  the  new  CRM  and  Wetwell 
Sample  Systei  i  does  not  affect  any  of  the 
fwstulated  inl  ialing  events  identified  in 
Chapter  6  and  15  of  the  FSAR,  the  Design 
Assessment  R  iport,  the  ciurent  Reload 
Analysis  or  th  t  NRC  Safety  Evaluation  Report 
(NUREG  0776  . 

The  new  CF  M  and  Wetwell  Sample  System 
with  separate  :ontainment  sample  lines  is 
isolated  from '  he  primary  containment  under 
accident  cond  tions.  The  power  and  control- 
power  to  the  C  RM  from  the  Qass  IE  Division 
I  and  Division!  11  sources  is  through  electrical 
isolation  scheines  so  that  failure' si  in  the 
CRM  under  ac  cident  conditions  is  isolated 
from  the  Clast  IE  systems. 

The  additia  i  of  a  new  CRM  and  Wetwell 
Sample  Systei  i  with  separate  sample  lines 
and  isolation  <  alves  does  represent  a  change 
in  the  probabi  ity  of  occurrence  of  a 
malfunction  o  equipment.  The  addition  of 
the  auxiliary  i  slay  to  the  Division  1  and 
Division  II  C.^  System  containment 
isolation  logics  does  represent  the  source  of 
another  poten  iai  malfunction  in  the  logic 
due  to  the  adc  itional  relay  in  the  circuit. 
However,  the  ncrease  in  probability  due  to 
the  additional  relay  is  considered  to  be  so 
small  or  insig  tificant  that  the  change  is 
within  the  err  )r  bounds  associated  with  the 
original  design  calculations  and  does  not 
constitute  a  si  jnificant  increase  in 
probability  of  ihe  overall  system  malfunction. 

Thus,  the  a(  dition  of  a  new  CRM  and 
Wetwell  Sam:  le  System  does  not 
significantly  i  icrease  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  or  m  ilfunction  of  equipment 
important  to  s  ifety,  as  previously  evaluated 
in  the  SAR. 

2.  Create  thi !  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  ev  iluated. 


Chapter  6  and  15  of  the  FSAR,  the  Design 
Assessment  Report,  the  current  Reload 
Analysis  and  NUREG-0776  were  reviewed  to 
determine  if  the  proposed  action  had  the 
potential  of  creating  a  postulated  initiating 
event  which  was  not  within  the  spectrum  of 
events  which  transient  or  anticipated 
operational  occurrences  and  accident 
conditions  were  analyzed.  The  review  did 
not  identify  a  postulated  initiating  event 
which  would  create  the  possibility  for  an 
accident  of  a  different  type. 

A  random  single  failure  in  the  CRM  A  or 
CRM  B  does  not  create  a  malfunction  of  a 
different  type.  A  random  single  failure  in  the 
existing  containment  isolation  circuitry,  the 
new  isolation  valve  control  circuitry  or  the 
new  valve  position  indication  circuitry  for 
the  new  containment  isolation  valves  does 
not  create  a  malfunction  of  a  different  type. 
The  consequences  of  random  single  failure  of 
the  CRM  or  the  CRM  and  Wetwell 
containment  isolation  valve  isolation  signal, 
control  and  indication  circuitry  is  the  same 
as  the  existing  consequences. 

Thus,  the  addition  of  a  new  CRM  and 
Wetwell  Sample  System  does  not  create  a 
possibility  for  an  accident  or  malfunction  of 
a  new  or  different  typ>e. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  operability  of  the  primary  containment 
isolation  valves  for  the  sample  lines  to  the 
new  CRMs  and  Wetwell  Sample  Rack  is 
governed  by  Technical  Specification  Section 
3/4.6.3  entitled  "Containment  Systems. 
Primary  Containment  Isolation  Valves"  with 
Table  3.6.3-1  establishing  the  maximum 
isolation  time.  The  bases  for  operability  of 
the  primary  containment  isolation  valves  is 
to  ensure  that  the  containment  atmosphere  iis 
isolated  from  the  outside  environment  in  the 
event  of  a  release  of  radioactive  material  to 
the  containment  atmosphere  or 
pressurization  of  the  containment.  This  is 
consistent  with  CDC  54  through  57  of  10  CFR 
50,  Appendix  A.  The  bases  for  the 
containment  isolation  within  the  time  limits 
specified  in  Table  3.6.3-1  is  for  those 
isolation  valves  designed  to  close 
automatically  to  ensure  that  the  release  of 
radioactive  material  to  the  environment  is 
consistent  with  the  assumptions  used  in  the 
analyses  for  a  LCXIA.  The  new  CRM  and 
Wetwell  Sample  Rack  sample  line  isolation 
valves  are  solenoid  valves  which  close 
immediately  on  an  accident  signal.  The 
proposed  action  does  not  affect  the 
operability  requirements  of  Section  3/4.6.3. 
The  margin  of  safety  as  defined  in  the 
Technical  Specification  for  the  containment 
isolation  valves  is  not  affected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701 
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Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street  NW., 
Washington,  DC  20037 

NRC  Project  Director:  John  F.  Stolz 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2. 
Siomervell  County,  Texas 

Date  of  amendment  request: 
November  11, 1994 

Brief  description  of  amendments:  The 
proposed  amendment  would  modify  the 
technical  specifications  (TS)  by  deleting 
accelerated  testing  and  special  reporting 
requirements  for  CPSES  Units  1  and  2 
emergency  diesel  generators.  These 
changes  are  based  on  Generic  Letter  94- 
01,  "Removal  of  Accelerated  Testing 
and  Special  Reporting  Requirements  for 
Emergency  Diesel  Generators,"  dated 
May  31, 1994. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  prol>ability  or 
consequences  of  an  accident  previously 
evaluated? 

Deletion  of  the  requirement  for  special 
reporting  of  EDG  failures  has  no  relation  to 
probability  or  consequences  of  accidents. 
Therefore,  deletion  of  the  requirement  for 
special  reporting  of  EDG  failures  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

There  are  no  initiating  events  in  accidents 
previously  evaluated  that  involve  testing  of 
EDGs.  Therefore,  deletion  of  accelerated 
testing  of  EDGs  does  not  involve  a  significant 
increase  in  the  probability  of  an  accident 
previously  evaluated. 

A  reduction  in  the  number  of  test  starts 
decreases  EDG  component  stress  and  wear 
and  decreases  unavailability  time  for 
maintenance  and  pre  and  post  run  checks. 
The  resulting  change  in  EDG  reliability  and 
availability  is  an  improvement  toward 
ensuring  the  EDGs  are  capable  of  fulfilling 
their  functional  requirement  to  provide 
electric  power  for  safe  shutdown  of  the  plant 
during  loss  of  offsite  power.  Furthermore, 
implementation  of  the  maintenance  rule 
provisions  for  performance  monitoring  and 
root  cause  analysis  for  failures  as  a  basis  for 
establishing  corrective  actions  establish  an 
alternate  reliability  basis  that  is  at  least 
equivalent  to  that  established  by  accelerated 
testing.  Therefore,  deletion  of  accelerated 
testing  of  EDGs  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated? 


Deletion  of  the  requirement  for  special 
reporting  of  EDG  failures  introduces  no  new 
failure  modes  for  the  EDGs  or  other  plant 
systems  and  therefore  has  no  relation  to 
creation  of  accidents.  Therefore,  deletion  of 
the  requirement  for  special  reporting  of  EDG 
failures  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  frtjm  any 
accident  previously  evaluated. 

The  frequency  at  which  EDG  testing  occurs 
does  not  affect  the  potential  failure  modes  of 
the  EEXis,  which  have  already  been  assessed 
in  the  CPSES  design.  Therefore,  deletion  of 
accelerated  testing  of  EDGs  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  proposed  change  involve 
a  significant  reduction  in  a  margin  of 
safety? 

Acceptance  limits  and  failure  values  are 
not  affected  by  the  requirement  for  special 
reporting  of  EDG  failures.  Therefore,  deletion 
of  the  requirement  for  special  reporting  of 
EDG  failures  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  margin  of  safety  impact  associated 
with  accelerated  testing  relates  to  EDG 
reliability  and  availability.  A  reduction  in  the 
number  of  test  starts  decreases  EDG 
component  stress  and  wear  and  decreases 
unavailability  time  for  maintenance  and  pre 
and  post  nin  checks.  The  resulting  change  in 
EDG  reUability  and  availability  is  an 
improvement  toward  ensuring  the  EDGs  are 
capable  of  fiilfilling  their  functional 
requirement  to  provide  electric  power  for 
safe  shutdown  of  the  plant  during  loss  of 
offsite  power.  Furthermore,  implementation 
of  the  maintenance  rule  provisions  for 
performance  monitoring  and  root  cause 
analysis  for  failures  as  a  basis  for  establishing 
corrective  actions  establish  an  alternate 
reliability  basis  that  is  at  least  equivalent  to 
that  established  by  accelerated  testing. 
Therefore,  deletion  of  accelerated  testing  of 
EDGs  does  not  involve  a  significanl  reduction 
in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
PubUcations/Maps,  702  College,  P.O. 
Box  19497,  Arlington,  Texas  76019 

Attorney  for  licensee:  George  L.  Edgar. 
Esq.,  Nevmian  and  Holtzinger,  1615  L 
Street.  NW.,  Suite  1000,  Washington, 
DC  20036 

NBC  Project  Director  William  D. 
Beckner 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request: 
November  11, 1994 


Brief  description  of  amendments:  The 
proposed  amendment  would  provide  for 
cycle-specific  allowances  to  account  for 
increases  in  the  Heat  Flux  Hot  Channel 
Factor  between  monthly  surveillances. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  provide  for  the  use 
of  cycle-specific  allowances  to  account  for 
F«2Qc{2)  increases  between  surveillances.  No 
hardware  or  setpoint  changes  are  involved: 
therefore,  the  changes  have  no  impact  on  the 
probability  of  occurrence  of  any  accident 
previously  analyzed. 

The  proposed  changes  ensure  that  F^^Qf^j 
remains  witliin  its  limit  Thus,  the  changes 
do  not  increase  the  consequences  of  any 
accident  previously  analyzed. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bam  any  accident  previously 
evaluated? 

The  proposed  changes  provide  for  the  use 
of  a  cycle-specific  alloMrances  to  account  for 
F'=2Q:(z)  increases  between  surveillances.  The 
proposed  changes  do  not  involve  any 
hardware  or  setpoint  changes.  Therefore  the 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  analyzed. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  proposed  changes  do  not  affect  the 
failure  values  of  any  system  or  any  event 
acceptance  criteria.  Higher  cycle-specific 
allowances  ensure  that  remains  below  its 
limit  between  surveillances  and  within  the 
bounds  considered  in  the  safety  analyses. 
Therefore,  the  proposed  changes  do  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff^  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
PubHcations/Maps.  702  College.  P.O. 
Box  19497.  Arlington.  Texas  76019 

Attorney  for  licensee:  George  L.  Edgar. 
Esq.,  Newman  and  Holtzinger.  1615  L 
Street.  NW..  Suite  1000,  Washington, 
DC  20036 

NRC  Project  Director  William  D. 
Beckner 

Wisconsin  Public  Service  Corporation. 
Docket  No.  50-305,  Kewaunee  Nuclear  Power 
Plant,  Kewaunee  County,  Wisconsin 

Date  of  amendment  request: 
November  8. 1994 
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Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Kewaunee  Nuclear  Power  Plant 
(KNPP)  Technical  SpeciQcations  to 
allow  application  of  a  voltage-based 
repair  limit  for  the  steam  generator  (SG) 
tube  support  plate  (TSP)  intersections 
experiencing  outside  diameter  stress 
corrosion  cracking  (ODSCC). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

This  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
30.92  to  show  no  signiHcant  hazards  exist. 
The  proposed  change  will  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Testing  of  model  boiler  specimens  for  free 
span  tubing  (no  TSP  restraint)  at  room 
temperature  conditions  show  burst  pressures 
in  excess  of  5,000  psig  for  indications  of 
OOSCC  with  voltage  measurements  as  high 
as  19  volts.  Burst  testing  {lerformed  on  five 
intersections  pulled  from  the  Kewaunee  SGs 
with  up  to  a  2  volt  indication  showed 
measured  tube  burst  in  the  range  of  9,537  to 
9,756  psig.  Burst  testing  performed  on  pulled 
tubes  from  other  plants  with  up  to  7.5  volt 
indications  show  burst  pressures  in  excess  of 
6,300  psi  at  room  temperatures.  Correcting 
for  the  effects  of  temperature  on  material 
properties  and  the  minimum  strength  levels, 
tube  burst  capability  significantly  exceeds 
the  safety  factor  requirements  of  RG  1.121. 

Tube  burst  criteria  are  inherently  satisfied 
during  normal  operating  conditions  due  to 
the  presence  of  the  TSPS.  Test  data  indicates 
that  tube  burst  cannot  occur  within  the  TSP, 
even  for  tubes  with  through  wall  EI^ 
notches  0.75  inch  long,  when  the  notch  is 
adjacent  to  the  TSP.  Since  tube  burst  is 
precluded  during  normal  operating 
conditions,  the  criterion  that  must  be 
-satisfied  to  demonstrate  adequate  tube 
integrity  is  a  safety  margin  of  1.43  times 
MSLB  pressure  differential.  From  Figure  3-2 
of  EPRI  report  TR-100407.  the  BOC  structural 
limit  for  7/8  inch  diameter  tubing  is  9.6  volts. 
Applying  an  allowance  of  20%  for  NDE 
uncertainty  and  50%  for  crack  growth  rate 
over  an  operating  cycle  results  in  a  voltage 
repair  limit  of  5.6  volts.  The  proposed  repair 
limit  of  2  volts  is  very  conservative  when 
compared  to  the  5.6  volts  taking  into  account 
the  low  average  growth  rates  experienced  at 
Kewaunee  and  the  high  tube  hurst  pressures. 

Relative  to  the  expected  leakage  during 
accident  condition  loadings,  a  plant  specific 
calculation  was  performed  to  determine  the 
maximum  primary-to-secondary  leakage 
during  a  postulated  MSLB  event.  The 
evaluation  considered  both  pre-accident  and 
accident  initiated  iodine  spikes.  The  results 
of  the  evaluation  show  that  the  accident 
spike  yielded  the  limiting  leak  rate.  This  case 
was  based  on  a  30  rem  thyroid  dose  at  the 
site  boundary  and  initial  primary  and 
secondary  coolant  activity  levels  of  1.0  uCi/ 
gm  and  0.1  uCi/gm  dose  equivalent  iodine- 
131.  respectively.  A  leak  rate  of  34.0gpm  was 
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determined  i  o  be  the  upper  limit  for 
allowable  pi  imary  to  secondary  leakage  in 
the  SG  in  thi :  faulted  loop.  The  SG  in  the 
intact  loop  \  'as  assumed  to  leak  at  a  rate  of 
0.1gpm(15(igpd). 

Applicatit  n  of  the  voltage-based  repair 
limit  will  be  supplemented  with  a  projected 
EOC  MSLB  leakage  calculation  and 
conditional  |)urst  probability  assessment.  The 
methodology  for  performing  these 
calculations  will  be  consistent  with  that 
discussed  ir  the  draft  GL  until  final  guidance 
is  publishec   Should  the  projected  MSLB 
leakage  be  e  needed  indications  will  be 
repaired  or  i  emoved  from  service  until  the 
projected  lei  kage  is  less  than  or  equal  to  34.0 
gpm. 

Applicati(  n  of  the  voltage-based  repair 
limit  will  n<  t  adversely  affect  SG  tube 
integrity.  Tl  erefore,  the  proposed 
amendment  will  not  increase  the  probability 
or  conseque  ices  of  an  accident  previously 
evaluated. 

2)  Create  \  he  possibility  of  a  new  or 
different  kii  d  of  accident  from  any 
previously « valuated. 

Implemer  tation  of  the  proposed  voltage- 
based  repaii  limit  will  not  reduce  the  overall 
safety  or  fui  ctional  requirements  of  the  SG 
tube  bundle ;.  The  tube  biu^t  criteria  will  be 
satisfied  du  ing  normal  operating  conditions 
by  the  prese  ice  of  theTSPs.  The  RG  1.121 
criteria  that  must  be  satisfied  during  accident 
loading  con  litions  is  1.43  times  MSLB 
differential  )ressure.  Conservatively,  the 
existing  dat  i  base  of  burst  testing  shows  that 
the  tube  bui  st  margins  can  be  satisfied  with 
bobbin  coil  signal  amplitudes  of  about  8.82 
volts  or  less  regardless  of  the  depth  of  tube 
wall  penetn  tion. 

The  prop(  ised  repair  criteria  will  be 
supplement  3d  with  a  reduced  operating      : 
leakage  reqi  irement  of  150  gpd  average 
through  eiti  er  SG  to  preclude  the  potential 
for  excessiv  i  leakage  during  operating 
conditions.  The  150  gpd  restriction  will 
provide  for  imely  leakage  detection  and 
plant  shutd  >wn  in  the  event  of  the 
occurrence  )f  a»i  unexpected  single  crack 
resulting  in  leakage  that  is  associated  with 
the  longest  permissible  crack  length.  The 
operating  labkage  limit  is  based  on  leak- 
before  breal  considerations,  critical  crack 
length  and   iredicted  leakage. 

The  SG  ti  be  integrity  will  continue  to  be 
maintained  through  inservice  inspections 
and  primar  -to-secondary  leakage 
monitoring,  Therefore,  the  proposed  change 
will  not  ere  ite  the  possibility  of  a  new  or 
different  kii  id  of  accident. 

3)  Involvi  a  significant  reduction  in  the 
margin  of  SI  fety. 

Applicati  >n  of  the  voltage-based  repair 
criteria  has  been  demonstrated  to  maintain 
tube  integri  y  commensurate  with  the  RG 
1.121  criter  a.  RG  1.121  describes  a  method 
acceptable  o  the  staff  for  meeting  G£)Cs  2. 
14. 15,  31  a  id  32.  This  is  accomplished  by 
determinin  :  the  limiting  degradation  of  SG 
tubing  as  ei  tablished  by  inservice  inspection, 
beyond  which  tubes  should  be  removed  from 
service.  Upton  implementation  of  the  repair 
criteria,  eve  n  under  the  worst  case 
conditions,  the  occurrence  of  ODSCC  at  the 
TSPs  is  not  expected  to  lead  to  a  SG  tube 
rupture  eve  it  during  normal  or  faulted 


conditions.  The  most  limiting  event  would  be 
a  potential  increase  in  leakage  during  a 
MSLB  event.  Excessive  leakage  during  a 
MSLB  is  precluded  by  verifying  that  the 
expected  ECXH  crack  distribution  of  ODSCC 
indications  at  TSP  locations  would  result  in 
an  acceptably  low' primary- to-secondary 
leakage.  Therefore,  the  radiological 
consequences  frtim  tubes  remaining  in 
service  is  a  small  fraction  of  the  10  CFR  100 
limits. 

The  combined  effiects  of  a  LOCA  plus  SSE. 
on  the  SGs  were  assessed  as  required  by  GDC 
2.  This  issue  was  addressed  for  the 
Kewaunee  SGs  through  the  application  of 
leak-before-break  (LBB)  principles  to  the 
primary  loop  piping.  Based  on  the  results  of 
this  analysis,  it  is  concluded  that  the  LBB  is 
applicable  to  the  Kewaunee  primary  loops 
and,  thus,  the  probability  of  breaks  in  the 
primary  loop  piping  is  sufficiently  low  that 
they  need  not  be  considered  in  the  structural 
design  basis  of  the  plant.  Excluding  breaks  in 
the  primary  loops,  the  LOCA  loads  from  the 
large  branch  lines  were  also  assessed  and 
found  to  be  of  insufficient  magnitude  to 
result  in  SG  tube  collapse.  Based  on  these 
analysis  results,  no  tubes  are  expected  to 
collapse  or  deform  to  the  degree  that 
secondary-to-fjrimary  in-leakage  would  be 
increased  over  currently  expected  levels.  On 
this  basis  no  tubes  need  to  be  e.xcluded  from 
the  voltage-based  repair  criteria  for  reasons  of 
deformation  resulting  bom  combined  LOCA 
and  SSE  loadings. 

Addressing  the  RG  1.83  considerations, 
implementation  of  the  voltage-based  repair 
criteria  will  include  a  100%  bobbin  coil 
probe  inspection  of  all  TSP  intersections 
with  known  ODSCC  down  to  the  lowest  cold 
leg  TSP  identified.  This  will  be 
supplemented  by  a  reduced  operating  leakage 
limit,  enhanced  eddy  current  data  analysis 
guidelines,  MRPC  inspection  requirements 
and  a  projected  EOC  voltage  distribution.  It 
is  concluded  that  the  proposed  change  will 
not  result  in  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center.  2420  Nicoiet 
Drive.  Green  Bay.  Wisconsin  54301. 

Attorney  for  licensee:  Bradley  D. 
Jackson.  Esq..  Foley  and  Lardner,  P.  O. 
Box  1497,  Madison.  Wisconsin  53701- 
1497. 

NRC  Project  Director:  Leif  J.  Norrholm 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 


notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  ciromistances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  application  for  amendment: 
August  8, 1994 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  modify  Technical  Specification 
(TS)  4.G.5.a.  to  delete  the  requirement  to 
obtain  prior  written  relief  bom  the  NRC 
for  inservice  inspection  (ISl)  and 
insen'ice  testing  (1ST)  of  components 
conducted  pursuant  to  10  CFR  50.55a. 
This  change  would  provide  relief  from 
the  ASME  Code  requirement  in  the 
interim  between  the  submittal  of  a  relief 
request  and  the  NRC's  issuance  of  a 
safety  evaluation  regarding  the  relief 
request.  The  change  would  allow  the 
plant  to  operate  in  accordance  with  a 
proposed  relief  request  while  the  NRC 
staff  completed  its  review  of  the  relief 
request.  The  licensee  has  also  proposed 
to  modify  TS  4.0.5.b.  to  add  a  definition 
for  biennial  or  every-2-year  inspection 
and  tc-sting  activities.  The  definition  of 
biennial  or  every  2  years  will  be  at  least 
once  per  731  days.Date  of  individual 
notice  in  Federal  Register  November 
14,1994  (59  FR  56558) 

Expiration  date  of  individual  notice: 
December  14, 1994 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  niles  and  regulations  in 


10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issiiance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Conmiission  has  detennined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
im.pact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
SteamElectric  Plant,  Unit  No.  2, 
Darlington  County.  South  CaroIinaDate 
of  application  for  amendment:  June  29, 
1994 

Brief  description  of  amendment:  The 
amendment  deletes  the  requirement  to 
perform  alternate  train  testing  to 
demonstrate  that  other,  sirriilar.  safety- 
related  components  are  operable  when 
components  are  found,  or  made, 
inoperable  in  the  safety  injection, 
residual  heat  removal,  and  containment 
spray  systems.  The  surveillance 
requirements,  which  the  licensee  refers 
to  as  accelerated  testing  requirements, 
affect  the  safety  injection  (SI)  pumps, 
residual  heat  removal  (RHR)  pumps, 
containment  spray  (CS),  SI,  RHR  and  CS 
flow  paths. 

Date  of  issuance:  November  21, 1994 

Effective  date:  November  21, 1994 

Amendment  No.  153 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  3, 1994  (59  FR  39581) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  21, 1994.No 


significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Harisville  Memorial  Library, 
147  West  College.  Harisville,  South 
Carolina  29550 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
(Niio 

Date  of  application  for  amendment: 
June  29.  1992,  as  supplemented 
February  22,  1994 

Brief  description  of  amendment:  The 
amendment  revised  TS  Sections  3/4.3, 
"Instrumentation,"  3/4.4.2,  "Safety/ 
Relief  Valves,"  and  associated  Bases  to 
increase  the  surveillance  test  intervals 
and  allowable  out-of-service  times  for 
specific  safety-related  instrumentation. 

Date  of  issuance:  November  22, 1994 

Effective  date:  November  22, 1994 

Amendment  No.  67 

Facility  Operating  License  No.  NPF- 
58:  TTiis  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  13, 1994  (59  FR  17605) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  22,  ig94.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Perry  Public  Library.  3753 
Main  Street,  Perry,  Ohio  44081  - 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois;  Docket 
Nos.  50-254  and  30-265,  Quad  Cities 
Nuclear  Power  Station, Units  1  and  2, 
Rock  Island  County,  IliinoisOate  of 
application  for  amendments:  October 
15, 1992 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise  the 
Dresden  and  Quad  Cities  Technical 
Specification  (TS)  3/4.4  to  revise  the 
sodium  pentaborate  solution 
concentrations  for  the  Standby  Liquid 
Control  System  (SLCS)  storage  tanks 
based  on  net  positive  suction  head  test 
results. 
Date  of  issuance:  November  16, 1994 
Effective  date:  November  16. 1994 
Amendment  Nos.:  130, 124. 151,  and 
147 

Facility  Operating  License  Nos.  DPR- 
19,  DPR-25,  DPR-29.  and  DPR-30.  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fedoal 
Register  December  9, 1992  (57  FR 
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58245)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  16, 1994.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  For  Dresden,  The  Morris 
Public  Library.  604  Liberty  Street, 
Morris.  Illinois  60450;  For  Quad  Cities. 
The  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian 
PointNuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
October  29, 1993,  as  supplemented  on 
March  28, 1994,  and  November  8, 1994. 

Brief  description  of  amendment:  The 
amendment  revises  the  surveillance 
intervals  for  the  Volume  Control  Tank 
Level  Instrument,  the  Containment  High 
Range  Radiation  Monitors,  the  Safety 
Injection  System  Electrical  Loading,  the 
Safety  Injection  System,  and  the  Reactor 
Coolant  System  Subcooling  Margin 
Monitors  to  accommodate  a  24-month 
fuel  cycle.  These  revisions  are  being 
made  in  accordance  wih  the  guidance 
provided  by  Generic  Letter  91-04, 
"Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
a  24-Month  Fuel  Cycle." 

Dafe  of  issuance:  November  16, 1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  178 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  20, 1994  (59  FR  37067) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  16, 1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendment^: 
August  25. 1994 

Brief  description  of  amendments:  The 
amendments  revise  the  testing  interval 
for  auxiliary  feedwater  (AFW)  system 
pumps  from  monthly  to  quarterly  on  a 
staggered  test  basis.  The  amendments 
arft  consistent  with  the  guidance  in 
NUREG-1366,  "Improvements  to 


Technical  Specifications  Surveillance 
Requiremi  nts"  and  Generic  Letter  93- 
05,  "Line-  tern  Technical  Specifications 
Improveni  ents  to  Reduce  Surveillance 
Requiremi  nts  for  Testing  During  Power 
Operation  "  In  addition,  a  note  is 
incorporai  ed  from  NUREG-1431. 
"Revised  i  Jtandard  Technical 
Specificat  ons,  Westinghouse  Plants" 
into  the  T  >  clarifying  that  the  turbine- 
driven  AF  W  pump  cannot  be  tested 
until  the  i  jquired  pressure  exists  in  the 
secondary  side  of  the  steam  generator. 

Date  of  ssuance:  November  9.  1994 

Effectiv  f  date:  November  9, 1994 

Amend,  nent  Nos.:  151  and  133 

Facility  Operating  License  Nos.  NPF- 

9  and  NPI  -17:  Amendments  revised  the 

Technical  Specifications. 

Date  of  Initial  notice  in  Federal 
Register  September  28, 1994  (59  FR 
49426)  Th  b  Commission's  related 
evaluatiot  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
Novembei  9, 1994.  No  significant 
hfizards  ci  nsideration  comments 
received:  Jo. 


Local  Public 
location: 
North  Carolina, 
Station),  Itorth 


Document  Room 
i  Ltkins  Library,  University  of 
■      ,  Charlotte  (UNCC 
Carolina  28223 


Florida  P^wer 
Docket  Ni 
No.  l,St 


DateOj 
March  19, 
1994 


tfppplication  for  amendment: 
1993,  augmented  August  18, 


Brief  dt 
amendme  it 
Reactor  Cf  olant 
from  the 
to355.00( 
Specificat 
2.2-1  and 


and  Light  Company, 
50-335,  St.  Lucie  Plant,  Unit 
,ucie  County,  Florida 


description  of  amendment:  This 
allows  a  reduction  in 

System  design  flowrate 
dirrent  value  of  370,000  gpm 
gpm  in  Technical 
on;  Figure  2.1-1  and  Tables 
.2-1. 

Date  of  ssuance:  November  25,  1994 

Date  of  ssuance:  November  25, 1994 

Effectiv  !  date:  November  25, 1994 

Amend,  nent  No.:  130 

Facility  Operating  License  No.  DPR- 
67:  Amen  ment  revised  the  Technical 
Specificat  ons. 

Date  of  nitial  notice  in  Federal 
Register  i  ipril  28, 1993  (58  FR  25855) 
The  Comr  lission's  related  evaluation  of 
the  amenc  ment  is  contained  in  a  Safety 
Evaluatioi .  dated  November  25, 1994. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Pmblic  Document  Room 
location:   idian  River  Junior  College 
Library,  3  :09  Virginia  Avenue,  Fort 
Pierce,  Fl<  rida  34954-9003 


Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  April  29. 
1994,  as  supplemented  by  letter  dated 
September  8, 1994. 

Brief  description  of  amendments:  The 
amendments  revise  tiie  technical 
specifications  to  permit  revision  of  the 
maximum  allovrable  power  range 
neutron  flux  high  setpoint  when  one  or 
more  main  steam  safety  valves  are 
inoperable.  In  addition,  new  algorithm 
used  to  calculate  the  revised  setpoint 
values  is  incorporated  into  the  Bases  for 
the  technical  specifications. 

Date  of  issuance:  November  22,  1994 

Effective  date:  To  be  implemented 
within  30  days  of  issuance 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  66;  Unit  2  - 
Amendment  No.  55 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  8,  1994  (59  FR  29628) 
The  additional  information  contained  in 
the  supplemental  letter  dated  September 
8, 1994.  was  clarifying  in  nature  and, 
thus,  within  the  scope  of  the  initial 
notice  and  did  not  affect  the  staffs 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  November  22, 1994.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488 

lES  Utilities  Inc. ,  Docket  No.  50-331 , 
Duane  Arnold  Energy  Center,Linn 
County,  Iowa 

Date  of  applications  for  amendment: 
June  4, 1993,  as  supplemented  February 
4, 1994,  and  May  6, 1994. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (TS)  by  changing  the 
requirements  of  the  TS  Section  3.6, 
"Primary  Systems  Boundary,"  adding 
definitions  into  Section  1.0. 
"Definitions,"  and  revising  Bases 
Section  3/4.6.  These  changes  improved 
clarity  and  provided  consistency  of  the 
TS  with  the  Standard  TS  (NUREG- 
1202).  Typographical  and 
administrative  corrections  were  also 
made  in  Section  3.6. 
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Date  of  issuance:  November  17, 1994 

Effective  date:  November  17. 1994, 
and  to  be  implemented  within  120  days 

Amendment  No.:  203 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  21,  1993  (58  FR  39052). 
The  May  6. 1994,  application,  repeated 
a  TS  change  included  in  the  June  4, 
1993,  application,  and  proposed 
changes  to  the  TS  Bases.  The 
information  in  the  February  14,  1994, 
supplement,  did  not  change  theinitial 
no  significant  hazards  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  17, 1994.  ' 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  SE..  Cedar  Rapids.  Iowa 
52401. 

lES  Utilities  Inc..  Docket  No.  50-331, 
Duane  Arnold  Energy  Center.  Linn 
County,  Iowa 

Date  of  application  for  amendment: 
July  12. 1994 

Brief  description  of  amendment:  The 
proposed  amendment  changes  the 
requirement  to  perform  the  surveillance 
test  for  the  channel  functional  test  Rod 
Block  Monitor,  Flow-biased  Average 
Power  Range  Monitor  and  Recirculation 
Flow  instruments  from  within  24  hours 
prior  to  startup  to  after  the  reactor  is  in 
the  RUN  mode,  but  prior  to  when  each 
system  is  assumed  to  function  in  the 
plant  safety  analysis. 

Date  of  issuance:  November  18, 1994 

Effective  date:  November  18, 1994,  to 
be  implemented  within  30  days  of 
issuance 

Amendment  No.:  204 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  31,  1994  (59  FR  45025) 
The  Co.Ti mission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  18, 1994. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  SE..  Cedar  Rapids,  Iowa 
52401 

South  Carolina  Electric  &  Gas 
Company,  South  Carolina  Public 
ServiceAuthority,  Docket  No.  50-395, 
Virgil  C.  Summer  Nuclear  Station,  Unit 
No.  1,  Fairfield  County,  South  Carolina 

Date  of  application  for  amendment: 
October  29, 1993,  as  supplemented 


March  11, 1994,  May  18,  1994. 
September  20, 1994,  and  October  20, 
1994 

Brief  description  of  amendment:  The 
proposed  changes  support  the 
installation  of  new  steam  generators  at 
Summer  Station.  The  changes  involve: 

(1)  alterations  to  the  core  operating 
limits 

(2)  changes  to  various  reactor  trip 
setpoints 

(3)  deletion  of  the  negative  flux  rate 
trip 

(4)  removal  of  references  to  sf>ecific 
correlations  used  in  the  departure  from 
nucleate  boiling  (D.NB)  analyses 

(5)  changes  to  the  steam/feedwater 
flow  mismatch  activation  specification 

(6)  changes  to  shutdown  limits 

(7)  changes  to  instrument  uncertainty 
allowances 

(8)  a  change  to  the  methodology  for 
reactor  coolant  system  (RCS)  flow 
determination 

(9)  modifications  to  DNB  parameters 

(10)  a  change  to  the  engineered  safety 
features  actuation  system  setpoints  for" 
steam  generator  water  levels 

(11)  removal  of  the  P  and  L'  criteria 
(12)  addition  of  a  requirement  for  a  first 
inservice  inspection  for  the  new  steam 
generators 

Date  of  issuance:  November  18.  1994 

Effective  date:  November  18,  1994 

Amendment  No.:  119 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  16, 1994  (59  FR 
7968)  The  May  18, 1994,  September  20. 
1994,  and  October  20, 1994  submittals 
contained  explanatory  information  and 
did  not  change  finding  of  nos  significant 
hazards  consideration  as  published  in 
the  FEDERAL  REGISTER.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  18, 1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Ljorary-.  300 
Washington  Street,  Winnsboro.  SC 
29180 

South  Carolina  Electric  &  Gas 
Company,  South  Carolina  Public 
ServiceAuthority,  Docket  No.  50-395, 
Vii^il  C  Summer  Nuclear  Station,  Unit 
No.  1,  Fairfield  County,  South  Carolina 

Date  of  application  for  amendment: 
July  20, 1994 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  (TS)  to  modify  TS  Table 
2.2-1.  Reactor  Trip  System 
Instrumentation  Setpoints,  and  Table 
3.3-4,  Engineered  Safety  Features 


Actuation  System  Instrumentation  Trip 
Setpoints  and  several  associated  bases. 
The  change  would  remove  specific  rack 
and  sensor  allowable  drift  values  by 
removing  three  columns  from  the  tables. 

Date  of  issuance:  November  18.  1994 

Effective  date:  November  18. 1994 

Amendment  No. .120 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  19, 1994  (59  FR 
47181)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  18, 1994.No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Library.  300 
Washington  Street,  Winnsboro.  SC 
29180 

Southern  California  Edison  Company, 
et  al..  Docket  Nos.  50-361  and  50-362. 
San  Onofre  Nuclear  Generating  Station. 
Unit  Nos.  2  and  3,  San  Diego  Counfv, 
California 

Date  of  application  for  amendments: 
March  5, 1993,  as  supplemented  bv 
letter  dated  September  22.  1994 

Brief  description  of  amen  dmen  ts 
These  amendments  propose  to  revise 
Technical  Specification  (TS)  3/4.7.1.1. 
"Main  Steam  Safety  Valves,"  and  the 
associated  Bases  to  (1)  increase  the  as- 
found  setpoint  tolerance  of  Table  3.7-1 
for  the  Main  Steam  Safety  Valves 
(MSSVs)  from  +/- 1  percent  to  -»-2 
percent  and  -3  percent;  (2)  add  a 
footnote  to  Table  3.7-1  to  indicate  that 
the  setpoint  tolerance  for  the  lowest  set 
pair  of  MSSVs  will  be  +1  percent  and 
-3  percent;  (3)  add  a  footnote  to  TS 
3.7.1.1  and  revise  footnote  1  of  Table 
3.7-1  to  clarify  that  the  MSSVs  will  be 
left  at  the  lift  setting  according  to  Table 
3.7-1  within  a  +/-1  percent  tolerance 
following  inservice  testing;  (4)  add  an 
ACTION  statement  requiring  the  plant 
to  be  in  HOT  STANDBY  within  6  hours 
and  in  HOT  SHUTDOWN  within  the 
following  12  hours  for  the  case  of  less 
than  five  MSSVs  operable  per  operable 
steam  generator;  (5)  require  the  plant  to 
be  in  'HOT  SHUTDOWN  within  the 
following  12  hours'  instead  of  "COLD 
SHUTDOWN  within  the  following  30 
hours  "  per  the  existing  ACTION 
statement;  (6)  revise  the  title  of  column 
1  of  Table  3.7-2  to  read  "Number  of 
Operable  Safety  Valves  per  Operable 
Steam  Generator,"  instead  of 
"Maximum  Number  of  Inoperable 
Safety  Valves  on  Any  Operating  Steam 
Generator,  for  better  readability;  and  (7) 
delete  the  ORIFICE  SIZE  column  of 
Table  3.7-1. 
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Date  of  issuance:  November  23.  1994 
Effective  date:  As  of  the  date  of  its 
issuance  and  must  be  fully  implemented 
no  later  than  30  days  from  the  date  of 
issuance. 
Amendment  Nos.:  114  and  103 
Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23, 1993  (58  FR  34093) 
The  additional  information  contained  in 
the  supplemental  letter  dated  September 
22. 1994.  served  to  clarify  the 
amendments,  was  within  the  scope  of 
the  initial  notice,  and  did  not  affect  the 
Commission's  proposed  no  significant 
hazards  consideration 
detennination.The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  23, 1994.No  significant 
hazards  consideration  comments 
received;  No. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
Califomiic  P.  O.  Box  19557,  Irvine. 
California  92713 

Tennessee  Valley  Authority,  Docket 
Nos.  SO-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County.  Tenncaaee 

Date  of  application  for  amendments: 
September  9, 1994  (TS  94-08) 

Brief  description  of  amendments:  The 
amendments  add  the  main  steam  valve 
vaults  to  the  exclusion  areas  where 
containment  penetration  integrity  is  not 
required  to  be  verified  once  every  31 
days  for  penetrations  that  are  secured  in 
the  closed  position. 
Date  of  issuance:  November  22. 1994 
Effective  date:  November  22. 1994 
Amendment  Nos.:  191  and  183 
Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications.  , 

Date  of  initial  notice  in  Federal 
Register  October  12. 1994  (59  FR 
51630)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  22, 1994.No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
/ocation:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street.  Chattanooga, 
Tennessee  37402 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Vii;ginia. 

Date  of  application  for  amendments: 
July  14.  1994 

Brief  description  of  amendments: 
These  amendments  modify  the  current 
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W  isconsin  I  ublic  Service  Corporation, 
Docket  No.  iO-305,  Kewaunee 
NuclearPoMler  Plant.  Kewaunee  County, 
Wisconsin  I 

Date  of  amplication  for  amendment: 
May  17, 19* 

Brief  description  of  amendment:  The 
amendment  jrevises  the  TS  by  separating 
the  specification  for  the  hitemal 
Containmeni  Spray  (ICS)  and  the  Spray 
Additive  Systems  into  two  distinct 
specificatioils.  The  amendment  also 
removes  the  requirement  that  for  a  spray 
train  to  be  operable,  a  spray  pump 
suction  floMJ  path  from  the  additive  tank 
is  needed.  M  addition,  the  allowable 
out-of-servicie  time  for  the  Spray 
Additive  Sy  ;tem  is  increased  fi-om  48 
hours  to  72   tours. 

Date  ofisi  uance:  November  18, 1994 

Effective  c  ate:  November  18, 1994 

Amend mt  nt  No.:  113 

Facility  O  aerating  License  No.  DPR- 
43.  Amendn  ent  revised  the  Technical 
Specificatioi  is. 

Date  of  in  tial  notice  in  Federal 
Register  Jul  r  20, 1994  (59  FR  37090) 
The  Commii  lion's  related  evaluation  of 
the  amendir  mt  is  contained  in  a  Safety 
Evaluation  c  ated  November  18, 1994.No 
significant  hezards  consideration 
comments  received:  No. 

Local  PlibLc  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center.  2420  Nicolet 
Drive,  GreenjBay.  Wisconsin  54301. 

Dated  at  Ra  kville.  Maryland,  this  30th  day 
of  November :  994. 

Forthe  Nuc  ear  Regulatory  Ckimmission 
lack  W.  Roe, 

Director.  Divit  ion  of  Reactor  Projects  -  III/ 
IV.Office  ofN\  clear  Reactor  Regulation 
IFR  Doc.  94-2  )925  Filed  12-6-94;  8:45  ami 
BILUNG  CODE  71  M-01-F 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  Redearance  of 
Form  Rl  25-37 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35).  this  notice 
announces  a  request  for  redearance  of 
an  information  collection.  Form  RI  25- 
37,  Evidence  to  Prove  Dependency  of  a 
Child,  is  designed  to  collect  sufficient 
information  for  the  Retirement  and 
Insurance  Group  to  be  able  to  determine 
whether  the  surviving  child  of  a 
deceased  Federal  employee  is  eligible  to 
receive  benefits  as  a  dependent  child. 

Approximately  250  RI  25-37 
dependency  determinations  are  made 
annually.  It  requires  about  1  hour  to 
assemble  the  needed  documentation. 
The  annual  burden  is  250  hours. 

For  copies  of  this  proposal,  contact 
Doris  Benz  on  (703)  908-8564. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  January 
6. 1995. 

ADDRESSES:  Send  or  deUver  comments 
to—. 

Lorraine  E.  Dettm^.  Chief  Retirement 
and  Insurance  Group,  Operations 
Support  Division.  U.S.  Office  of 
Personnel  Management.  1900  E  Street. 
NW,  Room  3349.  Washington,  DC 
20415 

and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  NW..  Room  10235. 
Washington.  DC  20503 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey,  Chief,  Forms 
Analysis  &  Design,  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 

IFR  Doc.  94-30011  Filed  12-6-94;  8:45  am! 
BILUNG  CODE  6325-ei-M 


•Excepted  Service 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice.  . 


SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  imder  Scheduled  A 
and  B,  and  placed  imder  Schedule  C  in 
the  excepted  service,  as  required  by 
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Civil  Service  Rule  VI,  Exceptions  from 
the  Cdlbpetitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Turpenoff,  (202)  606-0940. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  November  15, 1994  (59  FR 
58860).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  estabhshed  under 
Schedule  C  between  October  1  and 
October  31, 1994,  appear  in  the  listing 
below.  Future  notices  will  be  pubhshed 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities  as 
of  Jtme  30,  was  published  on  October 
30, 1994  (59  FR  50278). 

Schedule  A 

The  following  exceptions  were 
established: 

Community  Development  Financial 
Institutions  Fund 

All  positions  in  the  Fund  and 
positions  created  for  the  purpose  of 
establishing  the  Fund's  operations  in 
accordance  with  the  Community 
Development  Banking  and  Financial 
institutions  Act  of  21994,  except  for  any 
positions  required  by  the  Act  to  be  filled 
by  competitive  appointment.  No  new 
appointments  may  be  made  imder  this 
authority  after  September  22, 1996. 
Effective  September  22, 1996. 

The  Following  Schedule  A 
Authorities  were  revoked: 

Department  of  the  Treasury.  U.S. 
Customs  Service 

Positions  of  part-time,  intermittent,  or 
temporary  Customs  Inspectors  and  Port 
Directors  in  Alaska  paid  at  a  rate  not 
above  GS-9  and  for  not  more  than  130 
working  days  in  a  Service  year. 

Positions  at  GS-9  and  below  of 
Customs  Enforcement  Officer,  Customs 
Inspector.  Customs  Marine  Clerk/Officer 
and  other  positions,  with  duties  of  a 
continuing  nature  that  require  the  part- 
time  or  intermittent  service  of  an 
employee  for  not  more  than  700  hours 
in  his/her  service  vear.  Effective  October 
1, 1994. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  October 
1994. 

Schedule  C 

Agency  for  International  Development 

Special  Assistant  to  the  Assistant 
Administrator,  Bureau  of  Global 


Programs,  Field  Support  and  Research. 
Effective  October  21, 1994. 

Appalachian  Regional  Commission 

Special  Assistant  to  the  Federal  Co- 
Chairman.  Effective  October  28, 1994. 

Senior  Policy  Advisor  to  the  Federal 
Co-Chairman.  Effective  October  28, 
1994. 

Commodity  Futures  Trading 
Commission 

Administrative  Assistant  to  the 
Chairman.  Effective  October  21, 1994. 

Corporation  for  National  and 
Community  Service 

Special  Assistant  to  the  Executive 
Vice  President  and  Managing  Director  of 
the  Corporation  for  National 
Commimity  Service.  Effective  October  7, 
1994. 

Department  of  Agriculture 

Confidential  Assistant  to  the 
Administrator,  Foreign  Agricultural 
Service.  Effective  October  31, 1994. 

Department  of  Commerce 

Confidential  Assistant  to  the  Under 
Secretary  for  Export  Administration, 
Bureau  of  Ejcport  Administration. 
Effective  October  28, 1994. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Program 
Operation.  Effective  October  28, 1994. 

Department  of  Defense 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  of  Defense  for  Drug 
Enforcement  PoUcy  and  Support. 
Effective  October  3, 1994. 

Program  Assistant  to  the  Deputy 
Under  Secretary  of  Defense  for 
Envirormiental  Security.  Effective 
October  7, 1994. 

Special  Assistant  to  the  Principal 
Deputy  Under  Secretary  of  Defense  for 
PoUcy.  Effective  October  18. 1994. 

Defense  Fellow  to  the  Deputy 
Assistant  Secretary  of  Defense, 
Humanitarian  and  Refugee  Affairs. 
Effective  October  21. 1994. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary.  Policy  Planning 
Coordinator.  Effective  October  21, 1994. 

Confidential  Assistant  to  the  General 
Counsel.  Department  of  Defense. 
Effective  October  27, 1994. 

Secretary  to  the  Assistant  Secretarv  of 
Defense,  Strategy  and  Requirements. 
Effective  October  28.  1994. 

Department  of  Education 

Special  Assistant  to  the  Under 
Secretary.  Effective  October  5. 1994. 


Department  of  Energy 

Special  Assistant  to  the  Assistant 
Secretary  for  Policy.  Effective  October  4, 
1994. 

Staff  Assistant  to  the  Director.  Office 
of  Strategic  Planning  and  Analysis. 
Effective  October  4, 1994. 

Staff  Assistant  to  the  Associate 
Deputy  Secretary  for  Field  Management. 
Effective  October  4, 1994. 

Confidential  Staff  Assistant  to  the 
Director,  Office  of  Economic  Impact  and 
Diversity.  Effective  October  11, 1994. 

Special  Assistant  for  Regulatory 
Compliande  to  the  Deputy  Assistant 
Secretary  for  Compliance  and  Program 
Coordination.  Effective  October  27. 
1994. 

Department  of  Health  and  Human 
Services 

Senior  Advisor  to  the  Director,  Indian 
Health  Service.  Effective  October  7, 
1994. 

Director,  Division  of 
Intergovernmental  Affairs  to  the 
Director,  Office  of  Public  Affairs. 
Effective  October  13, 1994. 

Special  Assistant  for  Legislative 
Affairs  to  the  Director,  U.S.  Office  of 
Consumer  Affairs.  Effective  October  14. 
1994. 

Special  Assistant  to  the  Counselor  to 
the  Secretary.  Effective  October  25. 
1994. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Policy  and 
External  Affairs.  Effective  October  26. 
1994. 

Department  of  Housing  and  Urban 
Development 

Executive  Assistant  to  the  President. 
Government  Natioiud  Mortgage 
Association.  Effective  October  3. 1994. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Distressed  and 
Troubled  Housing  Recovery.  Effective 
October  6, 1994. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Administration.  Effective 
October  26. 1994. 

Department  of  the  Interior 

Special  Assistant  to  the  Deputy  Chief 
of  Staff.  Effective  October  7. 1994. 

Department  of  Justice 

Assistant  to  the  Attorney  General. 
Effective  October  17, 1994. 

Secretary  (OA)  to  the  United  States 
Attorney.  Southern  District  of 
Mississippi.  Effective  October  20,  1994. 

Staff  Assistant  to  the  Director,  Office 
of  Public  Affairs.  Effective  October  21 . 
1994. 

Special  Assistant  to  the  Assistant 
Attorney  General,  Office  of  Legislative 
Affairs.  Effective  October  31. 1994. 
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Department  of  Labor 

Chief  of  Staff  to  the  Director, 
Women's  Bureau.  Effective  October  7. 
1994. 

Chief  of  Staff  to  the  Assistant 
Secretary  for  Labor.  Effective  October  7, 
1994. 

Special  Assistant  to  the  Assistant 
Secretary.  Employment  Standards 
Administration.  Effective  October  17, 
1994. 

Legislative  Officer  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
October  18. 1994. 

Special  Assistant  to  the  Assistant 
Secretary  for  Policy.  Effective  October 
21. 1994. 

Department  of  State 

Special  Assistant  to  the  Senior 
Coordinator.  Efiiective  October  17, 1994. 

Member,  Policy  Planning  Staff  to  the 
Director.  Policy  Planning  Staff.  Effective 
October  17, 1994. 

Member,  Policy  Planning  Staff  to  the 
Director.  Policy  Planning  Staff.  Effective 
October  17, 1994. 

Secretary  (Typii^)  to  the  Assistant 
Secretary.  Legislative  Affairs.  Effective 
October  17, 1994. 

Staff  Aide  (Typing)  to  the  Special 
Advisor  to  the  Secretary.  Effective 
October  17. 1994. 

Department  of  Transportation 

Public  Affairs  Officer  to  the 
Administrator,  Federal  Railroad 
Administration.  Effective  October  13, 
1994. 

Director  of  Intergovernmental  Affairs 
to  the  Administrator,  National  Highway 
Traffic  Safety  Administration.  Effective 
October  13. 1994. 

Special  Assistant  to  the  Assistant 
Secretary  for  Budget  and  Programs. 
Effective  October  21, 1994. 

Director.  Office  of  Intergovernmental 
Affairs  and  Consumer  Affairs  to  the 
Assistant  Secretary  for  Governmental 
Affairs.  Effective  October  28, 1994 

Department  of  the  Treasury 

Special  Assistant  to  the  Assistant 
Secretary  for  Economic  Policy.  Effective 
October  21, 1994. 

Executive  Assistant  to  the  Director  of 
the  Mint.  Effective  October  28. 1994. 

Equal  Employment  Opportunity 
Commission 

Special  Assistant  to  the 
Commissioner.  Effective  October  14, 
1994. 

Confidential  Assistant  to  the  Director, 
Legal  Counsel.  Effective  October  21, 
1994. 


Export-IiAport  Bank  of  the  United  States 

Confidi  ntial  Assistant  to  the 
President  and  Chairman.  Effective 
41.1994. 


October 
Federal  Uibor 
Public 


Chairman 
Federal 


Relations  Authority 

affairs  Officer  to  the 
Effective  October  17, 1994. 


Counse 
Effective 

Counse 
Maritime 
27,  1994. 


f^aritime  Commission 

to  the  Commissioner. 
)ctober  7, 1994. 

to  the  Chairman.  Federal 
[Commission.  Effective  October 


Directoi 
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1994. 

Directoi 
to  the  Ch^rman 
1994. 
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Federal  A  ine  Safety  and  Health  Review 
Commissi  on 

Confid*  ntial  Assistant  to  the 
Commissioner.  Effective  October  7, 
1994. 

Attorn€  /^-Advisor  to  the  Chairman. 
Effective  i  ktober  14.  1994. 

Federal  T  ade  Commission 

Special  Assistant  to  the 
Commiss^ner.  Effective  October  18, 
1994. 

lnterstate]Commerce  Commission 

Executi  le  Assistant  to  a 
Commissf>ner.  Effective  October  14. 
1994. 

Staff  Advisor  (Management)  to  the 
Commiss^ner.  Effective  October  14, 
1994. 

National  ti 


ransportation  Safety  Board 

,  Office  of  Public  Affairs  to 
Chaintian.  Effective  October  27, 


Office  of  Government  Affairs 
Effective  October  31. 


Office  of  I  le  United  States  Trade 
Represent  Jtive 

Congres  iional  Affairs  Specialist  to  the 
Assistant  Jnited  States  Trade 
Represent  itive  for  Congressional 
Affairs.  El  Fective  October  7, 1994. 

Securitie^nd  Exchange  Commission 

Office  of  Consumer  Affairs 
Chqtrman.  Effective  October  21 , 


Directoi 
to  the 
1994. 


U.S.  Arm^  Control  and  Disarmament 
Agency 

Directoj  of  Public  Information  t6\he 
Director  o  Arms  Control  and 
Disarmarabnt  Agency.  Effective  October 


5, 1994 

SecretaA^ 
the   " 

Control  Bireau 
1994. 

Secreta^ 
Assistant 


to  the  Assistant  Director  of 
Nonpi|)liferation  and  Regional  Arms 
Effective  October  5, 


(Office  Automation)  to  the 
Hrector,  Strategic  and 


Eurasian  Affairs  Bureau.  Effective 
October  5, 1994. 

United  States  Information  Agency 

Supervisory  Public  Affairs  Specialist 
(New  York,  N.Y.)  to  the  Associate 
Director  Bureau  of  Information,  Foreign 
Press  Center.  Effective  October  19, 1994. 

Authority:  5  U.S.C.  3301  and  3302:  E.O. 
10577.  3  CFR  1954  —  1958  Comp..  P.  218. 
Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 

[FR  Doc.  94-30012  Filed  12-6-94;  8:45  ami 
WLLING  C00€  632S-01-M 


National  PartnersMp  Council;  Meetings 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  annoimces  the  next 
meeting  of  the  National  Partnership 
Council  (the  Council).  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act. 

TIME  AND  PI.ACE:  The  Council  will  meet 
December  14,  1994,  at  1  p.m.,  in  the 
OPM  Conference  Center,  Room  1350. 
Theodore  Roosevelt  Building,  1900  E 
Street.  NW..  Washington,  DC  20415- 
0001.  The  conference  center  is  located 
on  the  first  floor. 

TYPE  OF  MEETING:  This  meeting  will  be 
open  to  the  public.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  OPM  to  obtain 
appropriate  acconunodations. 

POINT  OF  CONTACT:  Douglas  K.  Walker, 
National  Partnership  Coimcil,  Executive 
Secretariat,  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building,  1900  E  Street,  NW.,  Room 
5315,  Washington,  DC  20415-0001, 
(202) 606-1000. 

SUPPLEMENTARY  INFORMATION:  The 
Council  will  receive  reports  on  and 
discuss  activities  contained  in  its  work 
plan  for  calendar  year  1994,  Strategy  To 
Promote  Change,  which  was  adopted  at 
the  April  12, 1994,  meeting,  and  will 
discuss  its  work  plan  for  calendar  year 
1995. 

PUBLIC  PARTTCIPATIOH:  We  invite 
interested  persons  and  organizations  to 
submit  written  comments  or 
recommendations.  Mail  or  deliver  your 
comments  or  recommendations  to  Mr. 
Douglas  K.  Walker  at  the  address  shown 
above.  Comments  should  be  received  by 
December  9,  in  order  to  be  considered 
.  at  the  December  14,  meeting. 
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Office  of  Personnel  Management. 

fames  B.  King, 

Director. 

(FR  Doc.  94-30013  Filed  12-6-94;  8:45  am] 

BILLING  COOE  e32S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Rel.  No.  IC-a)750:  812-92581 

The  Evergreen  Fund,  et  a!.;  Notice  of 
Application 

December  1. 1994. 

AGENCY:  Securities  and  Exchange 

Commissitm  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANTS:  The  Evergreen  Fund.  The 
Evergreen  Total  Return  Fund,  The 
Evergreen  Limited  Market  Fund,  Inc., 
The  Evergreen  Growth  and  Income 
Fund,  The  Evergreen  Money  Market 
Trust,  The  Evergreen  American 
Retirement  Trust,  The  Evergreen 
Municipal  Trust,  The  Evergreen  Real 
Estate  Equity  Trust,  The  Evergreen 
Fixed  Income  Trust,  The  Evergreen 
Foundation  Trust  (the  "Evergreen 
Funds"),  and  Evergreen  Asset 
Management  Corp.  (the  "Adviser"). 
RELEVANT  ACT  SECIIONS:  Order  requested 
under  section  6(c)  of  the  Act  to  grant  an 
exemption  from  sections  2(a)(32), 
2(a)(35).  18(f),  18(g),  18(i),  22(c),  and 
22(d)  of  the  Act,  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  the  Evergreen 
Funds  to  issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities,  and  to  assess  and, 
under  certain  circiunstances,  waive  or 
reduce  a  contingent  deferred  sales 
charge  ("CDSC")  upon  certain 
redemptions  of  shares. 
FILING  DATES:  The  application  was  filed 
on  September  28. 1994  and  amended  on 
November  1, 1994  and  November  23, 
1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
December  23, 1994,  and  should  be 
accompanied  by  fntxif  of  service  on  the 
applicants,  in  the  fonn  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 


of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
WTiting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants:  2500  Westchester  Avenue. 
Purchase,  New  York  10577, 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Buescher,  Law  Clerk,  at  (202) 
942-0573,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Evergreen  Fimd,  The  Evergreen 
Total  Return  Fund,  The  Evergreen 
Grovrth  and  Income  Fund,  The 
Evergreen  Money  Market  Trust,  The 
Evergreen  American  Retirement  Trust, 
The  Evergreen  Municipal  Trust,  The 
Evergreen  Real  Estate  Equity  Trust,  The 
Evergreen  Fixed  Income  Trust,  and  The 
Evergreen  Foundation  Trust  are 
Massachusetts  business  trusts  and  are 
registered  open-end  management 
investment  companies.  The  Evergreen 
Limited  Market  Fund,  Inc.  is  a  Maryland 
corporation  and  is  a  registered  open-end 
management  investment  company.  The 
Evergreen  American  Retirement  Trust, 
The  Evergreen  Municipal  Trust,  The 
Evergreen  Real  Estate  Equity  Trust,  The 
Evergreen  Fixed  Income  Trust,  and  The 
Evergreen  Foundation  Trust 
(collectively,  the  "Trusts")  currently 
offer  their  shares  in  separate  series. 

2.  The  Adviser  serves  as  investment 
adviser  to  the  Evergreen  Funds  and  is  a 
wholly-owned  subsidiary  of  First  Union 
National  Bank  of  North  Carolina.  The 
distributor  of  the  Funds  is  Evergreen 
Funds  Distributor,  Inc.,  a  subsidiary  of 
Furraan  Selz  Incorporated.  Applicants 
request  reUef  on  behalf  of  applicants 
and  any  existii^ »  or  future  registered 
open-end  management  investment 
company  or  sCTies  thereof  representing 
a  separate  investment  portfolio  for 
which  the  Adviser,  or  an  entity 
controlled  by  or  under  common  control 


'  The  Evei^giMn  Funds  an  the  only  investment 
companies  existing  on  the  date  of  this  application 
which  cturently  intend  to  rely  on  the  requested 
order.  First  Union  National  Bank  of  North  Carolina, 
the  Adviser's  parent,  acts  as  inrMtment  adyiaar  to 
First  Union  Funds.  WhiW  Fbat  UnioB  Funds  do  not 
currently  intend  to  rely  on  tbe  order  requested  in 
this  application,  they  may  do  ao  in  tbe  future, 
subject  to  the  representations  and  conditions  in  the 
application. 


vdth  the  Adviser,  serves  now  or  in  the 
future  as  investment  adviser 
(collectively,  the  "Funds"). 

3.  The  Funds  currently  offer  one  class 
of  shares  (the  "Existing  Class").  The 
Existing  Class  is  not  subject  to  any  sales 
or  redemption  charges  and  is  not  subject 
to  any  charges  pursuant  to  a  plan 
adopted  in  accordance  with  rule  12b-l 
under  the  Act.  Shares  of  the  Existing 
Class  have  been  primarily  sold  to 
individuals  and  institutional  investors 
through  referrals  and  general  media 
advertisements.  Applicants  currently 
propose  to  establish  a  multiple  class 
distribution  system  that  would 
authorize  each  Fimd  to  sell  four  classes 
of  its  shares.  Class  -Y.  Class  A,  Class  B, 
and  Class  C.  Applicants  also  propose 
that  the  Funds  be  able  to  create 
additional  classes  of  shares  in  the 
future. 

4.  Applicants  propose  that  the  current 
shares  of  each  Existing  Class  be 
redesignated  as  Class  Y  shares.  Class  Y 
shares  will  not  be  subject  to  any  sales 
charges  or  fees  pursuant  to  a  rule  12b- 

1  distribution  plan  or  shareholder 
services  plan.  Class  Y  shares  will  be 
sold  solely  to  (a)  all  shareholders  of 
record  in  one  or  more  of  the  E\'ergreen 
Ftmds  prior  to  the  commencement  of 
the  multi-class  distribution,  (b) 
institutional  investors,  and  (c) 
investment  advisory  clients  of  the 
Adviser  or  affiliates  of  the  Adviser. 

5.  Class  A,  Class  B,  and  Class  C  shares 
will  be  offered  primarily  to  individual 
investors.  Class  A  shares  will  be  offered 
vkrith  a  front-end  sales  load  and  will  be 
subject  to  a  distribution  fee  imder  a  rule 
12b-l  distribution  plan.  Class  B  shares 
will  be  offered  without  a  front-end  sales 
load,  but  will  be  subject  to  a  CDSC  and 
distribution  fees  under  a  rule  I2t>-1 
distribution  plan.  After  a  specified 
period.  Class  B  shares  will  convert  to 
Class  A  shares.  Class  C  shares  will  be 
offered  without  a  front-end  sales  load 
and  also  will  be  subject  to  a  CDSC  and 
distribution  fees  under  a  rule  I2l>-1 
distribution  plan.  The  Class  C  CDSC 
vk^ill  only  apply  for  the  first  year  after 
purchase  and  Class  C  shares  will  have 
no  conversion  privileges. 

6.  Each  Funa  may  also  enter  into 
servicing  agreements  ("Shareholder 
Servicing  Agreements")  with  broker- 
dealers,  banks,  and  financial  institutions 
with  respect  to  each  newly  created  class 
of  shares  to  provide  varioiu  shareholder 
record  keeping,  administrative, 
personal,  and  support  services  to  their 
customers.  While  it  is  ciurrently 
anticipated  that  payments  made  under 
Shareholder  Servicing  Agreements  will 
be  pursiiant  to  a  rule  121^-1  plan,  a  Fund 
may  in  the  future  make  such  payments 
pursuant  to  a  non-rule  12b-l 
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shareholder  servicing  plan  in  the  event 
such  a  plan  is  duly  adopted  by  the  Fund 
in  accordance  with  condition  5  of  this 
application.  The  services  provided 
under  a  Shareholder  Servicing 
Agreement  will  augment  (and  not  be 
duplicative  of)  the  services  provided  by 
the  Adviser  or  the  Fund's  custodian. 

7.  Each  class  of  shares  would  be 
identical  in  all  respects,  except  for:  (a) 
The  impact  of  expenses  described  in 
condition  1  below  that  are  attributable 
only  to  certain  classes  ("Class 
Expenses");  (b)  the  fact  that  the  classes 
will  vote  separately  with  respect  to  a 
Fund's  rule  12b-l  distribution  plan,  and 
if  applicable,  any  shareholder  servicing 
plan;  (c)  the  diH^erent  exchange 
privileges  of  each  class  of  shares;  (d)  any 
conversion  feature  applicable  to  a  class 
of  shares;  and  (e)  different  class 
designations. 

8.  All  classes  of  shares  of  a  Fund  will 
bear  Fund  or  Trust  expenses  on  the 
basis  of  the  relative  net  asset  value  of 
the  classes.  Expenses  specific  to  a  class 
will  be  allocated  to  that  class.  A  Fund's 
investment  adviser  may  choose  to 
reimburse  or  waive  Class  Expenses  of 
certain  classes  on  a  voluntary, 
temporary  basis.  The  amount  of  Class 
Expenses  waived  or  reimbursed  by  the 
Adviser  may  vary  from  class  to  class. 
Class  Expenses  are  by  their  nature 
specific  to  a  given  class  and  obviously 
expected  to  vary  from  one  class  to 
another.  AppUcants  thus  believe  that  it 
is  acceptable  and  consistent  with 
shareholder  expectations  to  reimburse 
or  waive  Class  Expenses  at  different 
levels  for  different  classes  of  the  same 
Fund. 

9.  In  addition,  the  Adviser  may     - 
voluntarily  waive  or  reimbtirse  Trust 
expenses  and/or  Fund  expenses  (with  or 
without  a  waiver  or  reimbursement  of 
Class  Expenses)  but  only  if  the  same 
proportionate  amount  of  Trust  expenses 
and/or  Fund  expenses  are  waived  or 
reimbursed  for  each  class.  Thus,  any 
Trust  expenses  that  are  waived  or 
reimbursed  would  be  credited  to  each 
class  of  a  Fund  based  on  the  relative  net 
assets  of  the  classes.  Similarly,  any 
Fund  expenses  that  are  waived  or 
reimbursed  would  be  credited  to  each 
class  of  that  Fund  according  to  the 
relative  net  assets  of  the  classes.  Trust 
expenses  and  Fund  expenses  apply 
equally  to  all  classes  of  a  given  Fund. 
Accordingly,  it  may  not  be  appropriate 
to  waive  or  reimburse  Trust  expenses  or 
Fund  expenses  at  different  levels  for 
different  classes  of  the  same  Fund. 

10.  Because  Class  Expenses  and 
payments  made  under  a  rule  12b-l 
distribution  plan  or  non-rule  12b-l 
shareholder  services  plan  may  differ  for 
each  class,  the  per  share  net  income  of. 


and  dividends  on,  each  class  may  differ 
from  the  met  income  of,  and  dividends 
on,  the  otner  classes  of  shares  of  a  Fund. 
In  additiop,  except  for  Funds  that  seek 
to  maintain  a  stable  net  asset  value  and 
declare  d^idends  daily,  the  net  asset 
value  attributable  to  each  class  of  shares 
of  a  Fundtmay  differ. 

11.  Sha|«s  of  a  class  of  one  Fund  will 
be  exchangeable  for  shares  of  the  same 
class  of  amother  Fund.  Any  exchanges 
will  comaly  with  the  provisions  of  rule 
lla-3  unler  the  Act. 

12.  Shares  of  certain  classes, 
includina  Class  B  and  Class  C,  may  be 
subject  t»  the  imposition  of  a  CDSC  if 
they  are  redeemed  within  a  prescribed 
time  after  their  purchase  (the  "CDSC 
Period"),  rhe  amount  of  the  CDSC  will 
be  calculi  ted  as  a  specified  percentage 
of  the  lesi  er  of  the  net  asset  value  at  the 
time  of  pi  irchase  or  at  the  time  of 
redemptii  m. 

13.  No  DSC  will  be  imposed  on 
amounts  i  epresenting  increases  in  the 
value  of  s  lares  due  to  capital 
appreciat  on,  redemptions  of  shares 
acquired  hrough  reinvestment  of 
dividend  or  capital  gain  distributions, 
or  redem  itions  of  shares  held  by  longer 
than  the  i  DSC  Period.  In  determining 
whether  1  le  CDSC  is  payable,  it  will  be 
assumed  hat  shares  not  subject  to  the 
CDSC  are!  redeemed  first  and  that  other 
shares  ar9  then  redeemed  in  the  order 
purchased.  This  will  result  in  a  charge, 
if  any,  being  imposed  at  the  lowest 
possible  late. 

14.  If  a  ishareholder  pays  a  CDSC  upon 
redemption  and  a  reinvestment  occurs 
within  a  Specified  time  period  stated  in 
the  prosp  scttis  in  effect  at  the  time  the 
shares  art  sold,  the  shareholder  may 
receive  a  nedit,  paid  by  the  distributor, 
for  any  C  DSC  paid. 

15.  Ap  tlicants  request  the  ability  to 
waive  or  educe  the  CDSC  on  certain 
redempti  ins.  Any  waiver  of  the  CDSC«^ 
will  com  »ly  with  the  requirements  set 
forth  in  s  ibparagraphs  (a)  through  (d)  of 
rule  22d- 1  under  the  Act. 

16.  She  tes  of  some  classes  subject  to 
a  CDSC  (  Convertible  CDSC  Shares") 
retained  %y  an  investor  past  a  prescribed 
period  fo  lowing  the  purchase  of 
Convertil  le  CDSC  Shares  will  convert 
into  shan  s  of  other  classes  not  subject 
to  a  CDS4  ("Non-CDSC  Shares').  Shares 
acquired  through  the  reinvestment  of 
dividend*  and  other  distributions  paid 
with  resp  set  to  Convertible  CDSC 
Shares  al  ;o  will  be  Convertible  CDSC 
shares,  h\  it  will  convert  to  Non-CDSC 
Shares  oi  the  earlier  of  a  prescribed 
period  fo  lowing  the  date  of  such 
reinvestn  ent  or  the  conversion  date  of 
the  most  recently  purchased  Convertible 
CDSC  Shires  not  acquired  through  the 


reinvestment  of  dividends  or  other 
distributions. 

17.  The  sum  of  any  front-end  sales 
charge,  asset-based  sales  charge,  and 
CDSC  will  not  exceed  the  maximum 
sales  charge  as  provided  in  Article  III, 
Section  26(d)  of  the  Rules  of  Fair 
Practice  of  the  National  Association  of 
Securities  Dealers  Inc.  ("NASD  "). 

Applicant's  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act  from 
sections  18(f)(1),  18(g),  and  18(i)  of  the 
Act  to  the  extent  that  the  proposed 
issuance  and  sale  of  shares  might  be 
deemed  to  result  in  the  issuance  of  a 
"senior  security"  within  the  meaning  of 
sections  18(g)  of  the  Act  and  therefore 
might  be  deemed  to  be  prohibited  by 
section  18(f)(1)  and  to  violate  the  equal 
voting  provisions  of  section  18(i)  of  the 
Act.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and  the 
voting  rights  in  the  manner  described 
above  is  equitable  and  would  not 
discriminate  against  any  group  of 
shareholders. 

2.  Applicants  also  request  an 
exemption  under  section  6(c)  from 
sections  2(a)(32),  2(a)(35),  22(c),  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder,  to  assess  and,  under  certain 
eirounstances,  waive  or  reduce  a  CDSC 
with  respect  to  certain  redemptions  of 
shares.  Applicants  believe  that  this 
request  would  allow  shareholders  the 
option  of  having  more  investment 
dollars  working  for  them  from  the  time 
of  their  share  purchases  than  if  they 
invested  in  a  class  with  a  front-end  sales 
load. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  reUef  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  will  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences 
between  the  classes  of  shares  of  a  Ftmd 
will  relate  solely  to:  (a)  The  impact  of 
the  Class  Expenses  specifically 
attributable  to  the  particular  class  which 
will  be  limited  to:  fees  payable  pursuant 
to  a  rule  12b-l  distribution  plan  and/or 
shareholder  servicing  plan,  if 
applicable;  transfer  agent  fees  as 
identified  by  the  transfer  agent  as  being 
attributable  to  a  specific  class;  fees  and 
expenses  of  a  Fund's  administrator  that 
are  identified  and  approved  by  the 
trustees  or  directors  as  being  attributable 
to  a  specific  class  of  shares;  printing  and 
postage  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
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proxies  to  ciurent  shareholders;  "blue 
sky"  registration  fees  incimed  by  a  class 
of  shares;  SEC  registration  fees  incurred 
with  respect  to  a  class;  the  expense  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class;  litigation  or  other  legal 
or  audit  expenses  relating  solely  to  one 
class  of  shares;  triistees'  or  directors' 
fees  incurred  as  a  result  of  issues 
relating  to  one  class  of  rfiares;  and  any 
other  incremental  expenses 
subsequentiy  identified  that  should  be 
properly  allocated  to  one  class  and 
which  are  approved  by  the  SEC 
pursuant  to  an  amended  order;  (b)  the 
fact  that  the  classes  vnll  vote  separately 
with  respect  to  a  Fund's  distribution 
plan  and/or  shaieholder  ser\'icing  plan, 
if  applicable,  except  as  provided  in 
condition  17  below;  (c)  the  different 
exchange  privileges  of  each  class  of 
shares;  (d)  the  conversion  feature 
applicable  only  to  Class  B  shares;  and 
(e)  the  different  class  designation  of 
each  class  of  shares. 

2.  The  trustees  or  directors  of  a  Fund, 
including  a  majority  of  the  disinterested 
trustees  or  directors,  will  approve  the 
multi-class  distribution  system.  The 
minutes  of  the  meetings  of  the  trustees 
or  directors  of  a  Fund  regarding  their 
deliberations  with  respect  to  the 
approvals  necessary  to  implement  the 
multi-class  distribution  system  will 
reflect  in  detail  the  reasons  for  their 
determination  that  the  proposed  multi- 
class  distribution  system  is  in  the  best 
interests  of  both  a  Fund  and  its 
shareholders. 

3.  The  initial  determination  of  the 
class  expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  tinstees  or 
directors  of  each  Fund,  including  a 
majority  of  the  trustees  or  directors  who 
are  not  interested  persons  of  a  Fund. 
Any  person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Fund  to  meet  class 
expenses  shall  provide  to  the  board  of 
trustees  or  directors,  and  the  trustees  or 
directors  shall  review,  at  least  quarterly, 
a  written  rqiort  of  the  amounts  so 
expended  and  the  purposes  for  which 
such  expenditures  were  made. 

4.  On  an  ongoing  basis,  the  trustees  or 
directors  of  a  Fund,  pursuant  to  their 
fiduciary  responsibilities  under  the  Act 
and  otherwise,  will  monitor  the  Fimd 
for  the  existence  of  any  material 
conflicts  betweoi  the  interests  of  the 
classes  of  shares.  The  trustees  or 
directors,  including  a  majority  of  the 
disinterested  trustees  or  directors,  shall 
take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  The  adviser 


or  distributor  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  trustees  or  directors.  If 
a  conflict  arises,  the  adviser  or 
distributor  at  its  own  cost  will  remedy 
such  conflict  by  taking  such  steps  as  are 
necessary,  up  to  an  including 
establishing  a  new  registered 
management  investment  company. 

5.  Any  shareholder  services  plan  that 
may  in  the  future  be  adopted  with 
respect  to  a  Fund  will  be  adopted  and 
operated  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l(b) 
through  (f)  as  if  the  expenditures  made 
thereimder  were  subject  to  rule  12b-l. 
except  that  shareholders  virill  not  enjoy 
the  voting  rights  specified  in  rule  12b^ 
1. 

6.  The  trustees  or  directors  of  a  Fund 
will  receive  quarteriy  and  annual 
statements  concerning  distribution  and 
shareholder  servicing  expenditures 
complying  with  paragraph  (b)(3)(ii)  of 
rule  12b-l,  as  it  may  be  amended  from 
time  to  time.  In  the  statements,  only 
expenditures  properly  attributable  to  the 
sale  or  servicing  of  a  particular  class  of 
shares  will  be  used  to  justify  any 
distribution  or  servicing  fee  charged  to 
that  class.  Expenditures  not  related  to 
the  sale  or  servicing  of  a  particular  class 
will  not  he  presented  to  the  trustees  or 
directors  to  justify  any  distribution  or 
servicing  fee  attributable  to  that  class. 
The  statements,  including  the 
allocations  upon  which  they  are  based, 
will  he  subject  to  the  review  and 
approval  of  the  disinterested  trustees  or 
directors  in  the  exercise  of  their 
fiduciary  duties. 

7.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day.  and  will  be 
in  the  same  amount,  except  that 
distribution  and/or  shareholder  service 
payments  relating  to  each  respective 
class  of  shares  will  be  borne  exclusively 
by  that  class  and  any  incremental 
transfer  agency  costs  and  other  Class 
Expenses  relating  to  a  specific  class  of 
shares  will  be  borne  exclusively  by  that 
class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value, 
dividends,  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  between  the 
classes  has  been  reviewed  by  an  expert 
(the  "Expert")  who  has  rendered  a 
report  to  the  applicants,  which  has  been 
provided  to  the  staff  of  the  SEC,  that 
such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  l>e 
made  in  an  appropriate  maimer.  On  an 
ongoing  basis,  the  Expert,  or  an 


appropriate  substitute  Expert,  will 
monitor  the  maimer  in  which  the 
calculations  and  allocations  are  t>eing 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  die  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Fund  (which 
the  Fund  agrees  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  vmtten  request  to  the  Fund  for 
such  work  papers  by  a  senior  member 
of  the  Division  of  Investment 
Management,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "report 
on  policies  and  procedures  placed  in 
operation,"  as  defined  and  described  in 
Statement  of  Auditing  Standards 
("SAS")  No.  70  of  the  American 
Institute  of  Certified  Public  Accountants 
("AiCPA"),  and  the  ongoing  reports  will 
each  be  a  "report  on  policies  and 
procedures  placed  in  operation  and  tests 
of  operating  effectiveness."  as  defined 
and  described  in  SAS  No.  70  of  the 
AICPA,  as  it  may  be  amended  from  time 
to  time,  or  in  similar  accounting 
standards  as  may  he  adopted  by  the 
AICPA  from  time  to  time. 

9.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value, 
dividends,  and  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  between  the 
classes  of  shares,  and  this  representation 
has  been  concurred  with  by  the  Expert 
in  the  initial  report  referred  to  in 
condition  8  above  and  will  be  concxirred 
with  by  the  Expert,  or  an  appropriate 
substitute  Expert,  on  an  ongoing  basis  at 
least  annually  in  the  ongoing  reports 
referred  to  in  condition  8  above. 
Applicants  will  take  immediate 
corrective  measures  if  this 
representation  is  not  concurred  in  by 
the  Expert  or  appropriate  substitute 
Expert. 

10.  The  prospectus  will  contain  a 
statement  to  Xhe  effect  that  a  salesperson 
and  any  other  person  entitled  to  receive 
compensation  for  selling  or  servicing 
shares  in  a  Fund  may  receive  different 
compensation  with  respect  to  one 
particular  class  of  shares  over  another  in 
the  same  Fund. 

11.  Applicants  will  cause  the 
distributor,  and  any  successor  to  the 
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distributor,  to  adopt  compliance 
standards  which  govern  the 
circumstances  under  which  each  class 
of  shares  may  appropriately  be  sold  to 
particular  investors.  Applicants  will 
require  all  persons  selling  shares  of  a 
Fund  to  agree  to  conform  to  such 
standards.. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  or  directors  of  each  Fund  with 
respect  to  the  multi-class  distribution 
system  will  be  set  forth  in  guidelines 
which  will  be  furnished  to  the  trustees 
or  directors. 

13.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  Fund  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  wall  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  each  Fund  as  a  whole 
generally  and  not  on  a  per  class  basis. 
Each  Fund's  per  share  data,  however, 
will  'm  prepared  on  a  per  class  basis 
with  respect  to  all  classes  of  shares  of ' 
such  Fund.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to.any  class  of  shares,  it 
will  also  disclose  the  respective 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares.  The 
information  provided  by  applicants  for 

Eublication  in  any  newspaper  or  similar 
sting  of  a  Fund's  net  asset  value  and 
pubhc  o^ering  price  will  present  each 
class  of  shares  separately. 

14.  The  applicants  acknowledge  that 
the  grant  of  the  exemptive  order 
requested  by  this  application  will  not 
imply  SEC  approval,  authorization,  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Fund  may  make 
pursuant  to  its  rule  12b-l  distribution 
plan  or  any  shareholder  services  plan  a 
Fund  may  adopt  in  the  future  in 
reliance  on  the  exemptive  order. 

15.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988),  as 
such  rule  is  currently  proposed  and  as 

it  may  be  reproposed,  adopted,  or 
amended. 

16.  Any  class  of  shares  with  a 
conversion  feature  ("Purchase  Class") 
will  convert  into  another  class  of  shares 
("Target  Class'*)  on  the  basis  of  the 
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relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  l|>ad,  fee.  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subjecl  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  III,  Section  26  of  the 
NASD  s  Rules  of  Fair  Practice),  if  any, 
that  injthe  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conveision. 

17. 1  Fa  Fund  implements  any 
amenc  ment  to  its  rule  12b-l 
distrib  ution  plans  (or  adopts  or 
implei  lents  any  amendment  to  a  non- 
rule  i;  b-1  shareholder  services  plan) 
that  w  )uld  increase  materially  the 
amoui  t  of  asset-based  charges  that  may 
be  bor  le  by  Target  Class  shares  for 
distrit  iition  or  shareholder  services, 
existir  g  Purchase  Class  shares  will  stop 
convei  ting  into  Target  Class  shares 
unless  the  Purchase  Class  shareholders, 
voting  separately  as  a  class,  approve  the 
propoi  al.  The  directors  or  trustees  shall 
take  SI  ch  action  as  is  necessary  to 
ensure  that  existing  Purchase  Class 
shares  are  exchanged  or  converted  into 
a  new  :lass  of  shares  ("New  Target 
Class"  ,  identical  in  all  material  respects 
to  the  iTarget  Class  as  it  existed  prior  to    • 
imple*ientation  of  the  proposal,  no  later 
than  s  ich  shares  previously  were 
schedi  lied  to  convert  into  Target  Class 
shares  If  deemed  advisable  by  the 
direct(  irs  or  trustees  to  implement  the 
forego  ng,  such  action  may  include  the 
exchaj  ige  of  all  existing  Purchase  Class 
shares  for  a  new  class  ("New  Purchase 
Class"  ,  identical  to  existing  Purchase 
Class  1  hares  in  all  material  respects 
except  that  New  Purchase  Class  shares 
will  c(  nvert  into  New  Target  Class 
shares  New  Target  Class  or  New 
Purchj  ise  Class  shares  (as  well  as  other 
futureSclasses  formed  for  other 
purposes)  may  be  formed  without 
furthef  exemptive  rehef.  Exchanges  or 
conversions  described  in  this  condition 
shall  l}e  effected  in  a  maimer  that  the 
directors  or  trustees  reasonably  believe 
will  not  be  subject  to  federal  taxation.  In 
accorcjance  with  condition  4,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Ijarget  Class  or  New  Purchase  Class 
sharesjshall  be  borne  solely  by  the 
advis^  or  distributor.  Purchase  Class 
shares  sold  after  the  implementation  of 
the  proposal  providing  for  the  payment 
of  higher  distribution  and  shareholder 
servicing  fees  with  respect  to  Target 
Class  ^ares  may  convert  to  Target  Class 
shares  subject  to  the  higher  maximum 
payment,  provided  that  the  material 
featun  s  of  the  proposal  and  the  level  of 
the  hi  her  distribution  and  shareholder 


servicing  fees  under  the  amended  Target 
Class  Plan  and  the  relationship  of  such 
plan  to  the  Purchase  Class  shares  are 
disclosed  in  an  effective  registration 
statement. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  94-30058  Filed  12-6-94:  8  45  irrA 
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[Rel.  No.  IC-20747:  No.  811-3777] 
Home  Life  Bond  Fund,  Inc. 

November  30, 1994. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  tmder  the  Investment  Companv 
Act  of  1940  ("1940  Act'). 

APPLICANT:  Home  Life  Bond  Fund.  Inc. 
("Applicant"). 

RELEVANT  1940  ACT  SECTION:  Order 
requested  under  Section  8(f)  of  the  1940 
Act. 

SUMMARY  OF  APPUCATJON:  Applicant 
seeks  an  order  declaring  that  if  has 
ceased  to  be  an  investment  company  as 
defined  by  the  1940  Act. 
FILING  DATE:  The  appUcation  was  filed 
on  August  23, 1994,  and  amended  on 
November  18, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Appficant  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  bv 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  27, 1994.  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street. 
NW.,  Washington,  DC  20549.  Applicant. 
Home  Life  Bond  Fund,  Inc.,  75  Wall 
Street,  New  York,  New  York  1005,  and 
c/o  Patricia  O.  McLaughlin,  Phoenix 
Home  Life  Mutual  hisurance  Company. 
One  American  Row,  Hartford. 
Connecticut  06115. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Himold,  Senior  Counsel,  on 
(202)  942-0670,  Office  of  Insurance 
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Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations 

1.  The  Applicant  was  organized  as  a 
corporation  under  Maryland  law  on 
April  21, 1983  and  dissolved  af  such  on 
April  7, 1993. 

2.  On  June  14, 1983,  Applicant  filed 
a  registration  statement  imder  Section 
8(b)  of  the  1940  Act  and,  on  February 
21, 1984,  registered  imder  the  1940  Act 
as  an  open-end,  diversified  investment 
management  company.  Also  on  June  14, 
1983,  Applicant  filed  a  registration 
statement  under  the  Securities  Act  of 
1933,  registering  an  indefinite  number 
of  shares  of  Common  Stock,  $.01  par 
value.  This  registration  statement  was 
declared  effective  on  February  21, 1984. 
The  initial  public  offering  commenced 
February  21, 1984. 

3.  Applicant's  only  security  holder 
was  Phoenix  Home  Life  Separate  . 
Account  B  ("Account  B").  On  August  5, 
1992.  Applicant's  Board  of  Directors 
imanimously  approved  the  transfer  of 
Applicant's  assets  and  liabilities  to 
Separate  Account  P  ("Account  P")  of 
Phoenix  Home  Life  Mutual  Insurance 
Company  ("Phoenix-Home  Life"). 
Account  B  and  its  depositor,  Phoenix- 
Home  Life,  voted  all  outstanding  shares 
in  favor  of  the  reorganization, 
constituting  more  than  two-thirds  of  the 
shares  outstanding  that  was  required 
under  Meuyland  law. 

4.  As  of  October  23. 1992,  Applicant 
has  one  class  of  Conunon  Stock 
outstanding,  consisting  of 
1,239,689.6517  outstanding  shares.  The 
aggregate  net  asset  value  of  such  shares 
and  the  net  asset  value  per  share  were 
$13,615,073.83  and  $10,9856, 
respectively. 

5.  On  October  26, 1992,  Applicant's 
assets,  consisting  only  of  qualified  plan 
assets,  were  transferred  to  Account  P, 
which  contains  only  qualified  plan 
assets.  Account  B  became  a 
contractholder  of  Account  P.  Account  B 
and  Account  P  were  not  required  to  be 
registered  under  the  1940  Act  in 
reUance  on  Section  3(c)(ll)  thereunder. 
In  consideration  for  the  transfer. 
Account  P  assumed  all  of  Applicant's 
liabilities  and  delivered  to  Applicant 
full  and  fi-actional  units  of  Account  P 
equal  to  that  number  of  full  and 
fractional  imits  of  Accoimt  P  as 
determined  based  on  the  relative  net 
asset  values  of  Applicant  and  Account 
P  as  of  the  close  of  the  New  York  Stock 
Exchange  on  October  23, 1992  (the  last 


business  day  preceding  the 
raorganization).  Applicant  distributed 
Account  P  units  pro  rata  to  Account  B 
and  simultaneously  Applicant's  shares 
held  by  Account  B  were  cancelled.  No 
brokerage  commissions  were  paid  in 
connection  with  the  transfer  of  assets. 

6.  No  assets  were  retained  by 
Applicant  after  October  26, 1992,  and 
no  debts  or  other  liabifities  of  Applicant 
remain  outstanding.  Applicant  has  no 
security  holders  to  whom  distributions 
in  complete  liquidation  have  not  been 
made.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

7.  Phoenix-Home  Life,  the  parent 
company  to  the  Adviser  and  depositor 
of  Accoimt  B  and  Account  P,  paid  all  of 
the  direct  and  indirect  expenses  of  the 
reorganization,  including  any  brokerage 
fees  relating  to  transactions  resulting 
from  the  reorganization. 

8.  Other  than  as  described  above, 
during  the  past  18  months.  Applicant 
has  not,  for  any  reason,  transferred  any 
of  its  assets  to  a  separate  trust,  the 
beneficiaries  of  which  were  or  are 
security  holders  of  the  Applicant. 

9.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those  . 
necessary  for  the  winding-up  of  its 
affairs. 

10.  AppUcant  has  made  all  filings 
under  the  1940  Act,  including  Form  N- 
SAR  filings,  for  each  period  for  which 
such  filings  were  required. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  94-30032  Filed  12-^-94;  8:45  am) 
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[Rel.  No.  IC-20748;  No.  811-2172] 
Home  Life  Equity  Fund,  Inc. 

November  30, 1994. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  AppUcation  for  an 
Order  imder  the  Investment  Company 
Act  of  1940  ("1940  Act"). 


APPLICANT:  Home  Life  Equity  Fund.  Inc. 

^"Applicant"). 

RELEVANT  1940  ACT  SECTION:  Order 

requested  under  Section  8(0  of  the  1940 

Act. 

SUMMARY  OF  APPLICATION:  Applicant 

seeks  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company  as 

defined  by  the  1940  Act. 

RUNG  DATE:  The  appUcation  was  filed 

on  August  23, 1994  and  amended  on 

November  18, 1994. 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  .'Application  wiU  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  Serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  27, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lav»ryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  5th  Street, 
NW.,  Washington,  DC  20549.  Applicant, 
Home  Life  Equity  Fund.  Inc.,  75  Wall 
Street,  New  York,  New  York  10005:  and 
c/o  Patricia  O.  McLaughlin,  Phoenix 
Home  Life  Mutual  Insurance  Company, 
One  American  Row,  Hartford. 
Coimecticut  06115. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold,  Senior  Counsel,  on 
(202)  942-0670,  Office  of  kisurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  appUcation;  the 
complete  appUcation  is  available  for  a 
fee  fi-om  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations 

1.  The  Applicant  was  organized  as  a 
corporation  under  Maryland  law  on 
June  3. 1970,  and  dissolved  as  such  on 
April  7. 1993. 

2.  On  February  26, 1971.  Applicant 
filed  a  registration  statement  under 
Section  8(b)  of  the  1940  Act  and,  on 
February  26, 1971,  registered  under  the 
1940  Act  as  an  open-end,  diversified 
investment  management  company.  Also 
on  February  26, 1971,  AppUcant  filed  a 
registration  statement  under  the 
Securities  Act  of  1933,  registering 
1,000,000  shares  of  Common  Stock, 
$10.00  par  value.  This  registration 
statement  was  declared  effective  on 
September  14,  1971  as  of  June  19, 1971. 
The  initial  public  offering  commenced 
September  14. 1971. 

3.  On  May  20, 1992,  AppUcant's 
Board  of  Directors  unanimously 
approved  the  terms  of  an  Agreement 
and  Plan  of  Reorganization  and 
Liquidation  ("Plan")  and  recommended 
it  for  shareholder  approval.  On 
September  21, 1992,  at  a  Special 
Meeting  of  Shareholders,  546,533.8323 
shares  out  of  the  690,437.4839  shares 
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outatuiding  on  the  ncatd  date  of 
August  4, 1992  (constituting  more  than 
the  two-thirds  of  the  shares  outstuiding 
that  was  required  under  Kfaryiand  law 
to  approve  the  Plan),  voted  in  favor  of 
the  Plan. 

4.  As  of  October  22, 1992,  Applicant 
had  one  class  of  Common  Stock 
outstanding,  constituting  3,916,201,91 
outstanding  shares.  The  aggregate  net 
asset  value  and  net  asset  value  per  share 
were  $49,323,348.86  and  $12.5949. 
respectively.  Applicant's  only  security 
holders  were  Phoenix  Home  Life  Mutual 
insurance  Company's  ("Phoenix-Home 
Life")  Separate  Account  B,  Separate 
Accotmt  C,  and  Separate  Account  D 
(collectively,  "Separate  Accoimts"). 

5.  On  October  21. 1992,  the 
Commission  issued  an  order  granting  an 
application  for  exemptive  relief  from 
Section  17(a)  and  permitting  the  transfer 
of  Applicant's  assets  to  The  Phoenix 
Edge  Series  Fund  Growth  Series,  a 
Massachusetts  business  trust  organized 
on  February  18, 1986  ("Growth  Series"). 

6.  On  October  26, 1992.  under  the 
terms  of  the  Plan,  Applicant  transferred 
its  assets  on  the  Growth  Series.  Under 
the  Plan,  AppUcant's  security  holders, 
the  Separate  Accounts,  become  Growth 
Series  security  holders.  In  consideration 
for  the  transfer,  the  Growth  Series 
assumed  all  of  appUcant's  obUgations 
and  liabihties  to  the  extent  they  existed 
on  or  after  the  effective  date  of  the 
reorganization  and  delivered  to 
Applicant  full  and  fractional  shares  of 
the  Growth  Series,  par  value  $1.00  per 
share,  equal  to  that  number  of  Growth 
Series  share  determined  by  multiplying 
the  outstanding  number  of  Applicant's 
shares  by  the  exchange  ratio.  The 
e.xchange  ration  was  the  number 
determined  by  dividing  the  net  asset 
value  per  share  of  Applicant's  shares  by 
the  net  asset  value  per  share  of  the 
Growth  Series  shares,  such  values 
determined  as  of  the  close  of  the  New 
York  Stock  Exchange  on  October  22, 
1992  (the  last  business  day  preceding 
the  reorganization).  Applicant 
distributed  such  Grow  Series  shares  pro 
rata  to  its  security  holders  and 
simultaneously  Applicant's  shares  held 
by  its  security  holders  were  cancelled. 
No  brokerage  commissions  were  paid  in 
connection  with  the  transfer  of  assets. 

7.  Applicant  has  retained  no  assets 
after  October  26, 1992,  and  has  no 
security  holders.  Applicant  does  not 
have  any  debts  or  other  liabilities  which 
remain  outstanding.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

8.  Phoenix-Home  Life,  the  parent 
company  to  the  Adviser,  paid  all  of  the 
direct  and  indirect  expenses  of  the 
reorganization,  including  any  brokerage 


fees  rel  iting  to  transactions  resulting 
from  it  9  reoiganization. 

9.  Ot  ler  than  as  described  above, 
during  ihe  past  18  months,  Apphcant 
has  not ,  for  any  reason,  transferred  any 
of  its  «  sets  to  a  separate  trust,  the 
beneficiaries  of  which  were  or  are 
securitv  holders  of  the  Apphcant. 

10.  /  ppUcant  is  not  now  engaged,  nor 
does  it  >ropose  to  engage,  in  any 
businej  s  activities  other  than  those 
necessj  ry  for  the  winding-up  of  its 
affairs. 

>plicant  has  made  all  filings 

1940  Act,  including  Form  ft- 
igs,  for  each  period  for  which 
igs  were  required. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegatakl  authority. 

Morgan  t  H.  McFarland, 

Deputy  .Secretary. 

(FR  Doc  94-30033  Filed  12-6-94;  8:45  ami 
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[Rel.  Nc  IC-20748;  NO.  811-3768] 
Home  I  Jfe  Liquid  Fund,  Inc. 

Noveml  sr  30, 1994. 
AGENC1 :  Securities  and  Exchange 
Commi  jsion  ("SEC"  or  "Commission"). 
action:  Notice  of  AppUcation  for  an 
Order » nder  the  Investment  Company 
Act  of :  940  ("1940  Act"). 


APPUC/  NT:  Home  Life  Liquid  Fund,  hic. 
("Appl  cant"). 

RELEVA  rr  1940  ACT  SECTION:  Order 

request  jd  imder  Section  8(Q  of  the  1940 
Act. 

SUMMAI  Y  OF  APPUCATION:  Applicant 
seeks  a  i  order  declaring  that  it  has 
ceased  o  be  an  investment  company  as 
defined  by  the  1940  Act. 
FILING  t  ATE:  The  appUcation  was  filed 
on  Aug  ist  23, 1994,  and  amended  on 
Novem  )er  18, 1994. 

HEARINI  i  OR  NOTIFICATION  OF  HEARING:  An 
order  g  anting  the  AppHcation  will  be 
issued  mless  the  Commission  orders  a 
hearing .  Interested  persons  may  request 
a  hearii  ig  by  writing  to  the  SEC's 
Secrete  -y  and  serving  Applicant  with  a 
copy  o  the  request,  personally  or  by 
mail.  V.  3aring  requests  should  be 
receive  i  by  the  SEC  by  5:30  p.m.  on 
Decern  er  27, 1994.  and  should  be 
accomj  anied  by  proof  of  service  on 
Applici  nt  in  the  form  of  an  affidavit  or, 
for  law;  ^ers,  a  certificate  of  sen,-ice. 
Hearin:  requests  should  state  the  nature 
of  the  r  squeator's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Person^  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SE(  . 


ADDRESS^:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549.  Applicant, 
Home  Life  Liquid  Fund,  Inc..  75  Walt 
Street,  New  York,  New  Yorit  10005;  and 
c/o  Patricia  O.  McLaughlin.  Phoenix 
Home  Life  Mutual  Insurance  Company, 
One  American  Row,  Hartford, 
Connecticut  06113. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvoime  M.  Hunold,  Senior  Cotmsel.  on 
(202)  942-0670,  Office  of  hisurance 
Products  (EHvision  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  bom  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations: 

1.  The  Apphcant  was  organized  as  a 
corporation  under  Maryland  law  on 
April  22, 1983  and  dissolved  as  such  on 
April  7, 1993. 

2.  On  June  14, 1983,  Applicant  filed 
a  registration  statement  under  Section 
8(b)  of  the  1940  Act  and,  on  February 
21, 1984,  registered  under  the  1940  Act 
as  an  open-end,  diversified  investment 
management  company.  Also  on  June  14, 
1983.  Apphcant  filed  a  registration 
statement  under  the  Securities  Act  oT 
1933.  registering  an  indefinite  number 
of  shares  of  C(»iunon  Stock.  $.001  par 
value.  This  registration  statement  was 
declared  effective  on  February  21, 1984. 
The  initial  public  offering  commenced 
February  21. 1984. 

3.  AppUcant's  only  security  holder 
was  Phoenix  Home  Life  Separate 
Account  B  ("Account  B").  On  August  5, 
1992,  (AppUcant's  Board  of  Directors 
unanimously  approved  the  transfer  of 
(Applicant's  assets  and  liabiUties  to 
Separate  Accoimt  G  ("Account  G")  of 
Phoenix  Home  Life  Mutual  Insurance 
Company  ("Phoenix-Home  Life")  in  a 
tax  free  reorganization.  Account  B  and 
its  depositor,  Phoenix-Home  Life,  voted 
all  outstanding  shares  in  favor  of  the 
reorganization,  constituting  more  than 
two-thirds  of  the  shares  outstanding  that 
was  required  under  Maryland  law. 

4.  As  of  October  23, 1992,  the  last 
business  day  preceding  the 
reorganization,  (Applicant  had  one  class 
of  Common  Stock  outstanding, 
consisting  of  19,955,856.27  shares.  The 
aggregate  net  asset  value  of  such  shares 
and  the  net  asset  value  per  share  were 
$19,955,856.42  and  $1.00,  respectively. 

5.  On  October  26, 1992.  Applicant's 
assets,  consisting  only  of  qualified  plan 
assets,  were  transferred  to  Account  G, 
which  contains  only  qualified  plan 
assets.  Account  B  becsone  a 
contracthotdcr  of  Account  &  Account  B 
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and  Account  G  were  not  required  to  be 
registered  under  the  1940  Act  in 
reUance  on  Section  3(c)(ll)  thereunder. 
In  consideration  for  the  transfer. 
Account  G  assumed  all  of  Applicant's 
liabilities  and  delivered  to  Applicant 
full  and  fiactional  units  of  Account  G 
equal  to  that  niunber  of  full  and 
fractional  imits  of  Account  B  as 
determined  based  on  the  relative  net 
asset  values  of  Applicant  and  Account 
G  as  of  the  close  of  the  New  York  Stock 
Exchange  on  October  23, 1992  (the  last 
business  day  preceding  the 
reorganization).  AppUcant  distributed 
Accoimt  G  units  pro  rata  to  Account  B 
and  simultaneously  Applicant's  shares 
held  by  Account  B  were  cancelled.  No 
brokerage  commissions  were  paid  in 
connection  with  the  transfer  of  assets. 

6.  No  assets  were  retained  by 
Applicant  after  October  26, 1992,  and 
no  debts  or  other  liabilities  of  Applicant 
remain  outstanding.  Applicant  has  no 
security  holders  to  whom  distributions 
in  complete  liquidation  have  not  been 
made.  Apphcant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

7.  Phoenix-Home  Life,  the  parent 
company  to  the  adviser  and  depositor  of 
Accounts  B  and  G.  paid  all  of  the  direct 
and  indirect  expenses  of  the 
reorganizaticHi,  including  any  brokerage 
fees  relating  to  transactions  resulting 
from  the  reorganization. 

8.  Other  than  as  described  above, 
during  the  past  18  months.  Applicant 
has  not,  for  any  reason,  transferred  any 
of  its  assets  to  a  separate  trust,  the 
beneficiaries  of  which  were  or  are 
security  holders  of  the  Applicant. 

9.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

10.  AppUcant  has  made  all  filings 
under  the  1940  Act,  including  Fana  N- 
SAR  filiqgs.  for  eadi  period  for  which 
such  filings  were  required. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  94-30034  Filed  12-6-94;  8:45  am] 
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[Release  No.  34-35030;  Hie  No.  SR-CHX- 

93-19] 

Selt-Regulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Creating  ttie  Ctiicago  Match  System 

November  30, 1994. 

I.  Introduction 

On  August  6,  1993,  the  Chicago  Stock 
Exchange.  Inc.  ("CHX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  ^  and  Rule  19b-^ 
thereimder,*  a  proposed  rule  change  to 
establish  rules  for  an  institutional 
trading  system,  the  Chicago  Match,'  that 
integrates  an  electronic  order  match 
system  with  a  facility  for  brokering 
trades. 

On  August  19. 1993,  the  CHX 
submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change.*  On  April  4, 1994,  the  CHX 
submitted  to  the  Commission 
Amendment  No.  2  to  the  proposed  rule 
change.5  On  June  7, 1994,  the  CHX 
submitted  to  the  Commission 
Amendment  No.  3  to  the  proposed  rule 
change.6  On  July  11, 1994,  the  CHX 
submitted  to  the  Commission 
Amendment  No.  4  to  the  proposed  rule 
change.'  The  Commission  published  all 
of  these  amendments  for  comment  on 
August  5. 1994.«  On  July  27, 1994,  the 
CHX  submitted  to  the  Commission 
amendment  No.  S  to  the  proposed  rule 
change.*  By  letter  dated  September  15, 
1994,  the  CHX  submitted  Amendment 
No.  6  to  the  proposed  rule  change, 
which  addressed  trading  halts.'" 
Finally,  on  September  20. 1994.  the 
CHX  submitted  to  the  Commission 


'i5U.s.c.s78s(b)(i)(i9ee). 

2 17  CFR  240.19b-<  (1992). 

'  Araong  other  things.  Amendment  No.  1  changed 
the  lunie  of  this  proposed  system  from  "Match 
Market  Exchange"  to  "Chicago  Match."  See  letter 
from  David  T.  Rusoff.  Attorney.  Foley  &  Lardner.  to 
Cher>'l  Duntee.  Attorney.  SEC.  dated  August  16. 
1993. 

'*  See  note  3  supm. 

'  See  letter  from  David  T.  Rusoff.  Attorney.  Foley 
4  Lardner.  to  Sandra  Sciole,  Special  Counsel.  SEC. 
dated  March  19. 1994. 

•  See  Latter  from  David  T.  Rusoff,  Attorney.  Foley 
ft  Lardner  to  Sturon  M.  Lawson.  Assistant  Oirector, 
SEC.  dated  June  7. 1994. 

'  See  Amendajem  No.  4  to  SR-CHX-93-ia  dated 
July  7.  1994. 

■  See  Securities  Exchange  Act  Release  No.  34469 
{August  1. 1994),  59  FR  40073. 

•  See  Ara&dtaeat  No.SUi  SR-CHX-93-1 9.  dated 
July  27. 1994.  Aimndmeat  No.  S  contaioed  a 
restatement  of  the  Chicago  Match  rules  and.  in 
additioo.  a  Qoo-substaative  amendment 

><>  See  letter  Atim  GMMge  T.  Simon.  Foley  ft 
Lardner.  to  Shanm  Lavraon.  AssisUiU  Director.  SEC, 
dated  September  15.  1994. 


amendment  No.  7  to  the  proposed  rule 
change  to  clarify  the  language 
concerning  the  priority  of  the  CHX 
quote  in  the  Chicago  Match."  These 
amendments  made  a  variety  of  non- 
substantive, clarifying  changes  to  the 
proposal  and  are  incorporated  into  the 
discussion  below. 

The  Commission  received  two 
comment  letters  from  the  New  York 
Stock  Exchange  ("NYSE")  on  this 
proposal  '*  and  two  letters  from  the 
CHX  supporting  its  proposal  and 
addressing  the  NYSE's  comments. '^ 
This  order  approves  the  proposed  rule 
change,  including  all  the  amendments. 

II.  Overview  of  Proposal 

A.  General  Description 

Chicago  Match  is  an  electronic  order 
matching  system  that  will  cross  orders 
entered  by  users  during  regular  trading 
hours  for  securities  that  are  listed  on  the 
CHX  or  for  which  the  CHX  has  unUsted 
trading  privileges.  The  match  will  occur 
once  a  day  at  mid-day.  Users  may  be 
CHX  members  or  non-members,  and 
will  likely  include  institutional 
customers,  broker-dealers,  and  Chicago 
Match  market  makers.  Users  will  be  able 
to  enter  orders  directly  into  Chicago 
Match  through  personal  computers  and 
modems.  A  CHX  member  must  be 
responsible  for  controlling  and  clearing 
the  orders  entered  by  non-members.'* 

The  Chicago  Match  will  electronically 
match  users'  orders  in  an  allocation 
procedure  described  below.  If  an 
electronic  match  occurs,  the  trade  will 
be  priced  at  the  market  price  '*  at  a 
random  time  within  a  pre-determined 
ten  minute  period  and  will  be  executed 
at  that  time.  If  a  match  does  not  occur, 
users  will  still  have  the  opportimity  to 
find  the  other  side  of  their  orders 
through  participating  brokers.16 

The  Chicago  Match  will  primarily 
operate  off  the  Exchange  floor,  but  CHX 


' '  See  letter  from  George  T.  Simon.  Foley  ft 
Lardner.  to  Sharon  Lawson,  Assistant  DirKtor.  SEC. 
dated  September  20. 1994. 

"See  letters  from  James  E.  Buck.  Senior  Vice 
President  and  Secretaiy,  NYSE,  to  Jonathan  G.  Katz. 
Secretary,  SEC  dated  Mav  2. 1994  and  August  IS 
1994. 

' »  See  letter  from  George  T.  Simon.  Foley  ft 
Lardner.  to  Jonathan  G.  Katz.  S«3«tar>'.  SEC  dated 
June  7. 1994.  and  letter  from  George  T.  Simon. 
Foley  ft  Lardner.  to  Sharon  Lawson.  Assistant 
Director.  SEC.  dated  July  25.  1994. 

"When  a  non^tiember  is  gix-en  access  to  ttie 
Chicago  Match  it  must  enter  into  several  agreements 
to  ensure  that  a  member  has  responsibility  and  ' 
control  over  the  non^member's  activities.  In 
addition,  non-member  users  of  the  Chicago  Match 
will  be  required  to  have  SlO  million  for  investment 
purposes.  See  discussion  infra. 

"Hie  market  price  is  equal  to  the  mid-point 
between  the  Consolidated  Best  Bid  and  Otter. 

'•Users  nwy  teke  advantage  of  the  "near  match" 
function  discussed  infra. 
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market  makers  may  enter  guarantees 
through  their  regular  terminals  on  the 
Exchange  floor.  Other  users  will  be  able 
to  place  buy  and  sell  orders  directly  and 
anonymously  into  the  electronic  system 
through  off-floor  terminals.  Quotations 
from  the  CHX  trading  floor  will 
automatically  be  fed  into  the  Chicago 
Match  on  a  real  time  basis.  ^'  The  system 
will  not  otherwise  directly  interact  with 
the  Exchange's  regular  auction  process. 

All  Chicago  Match  users  will  enter 
into  a  user  agreement '"  with  the 
Exchange  to  be  bound  by  the  Exchange's 
rules  governing  the  Chicago  Match. 
Prior  to  the  time  a  non-member  user 
enters  an  order  into  the  system,  it  will 
be  required  to  submit  to  the  Exchange 
the  name  of  the  Midwest  Clearing 
Corporation  ("MCC")  member  through 
which  the  user  will  clear  its  trades  and 
provide  the  Exchange  with  a  copy  of  a 
"Give-Up  Agreement"  with  such 
member.  CHK  clearing  members  will 
dear  Chicago  Match  transactions 
through  their  existing  clearing 
arrangements.  >" 

Prior  to  the  cross,  users  will  enter  the 
following  information  for  each  order:  20 

•  stock  ticker  symbol; 

•  number  of  shares  to  be  bought  or 
sold; 

•  capacity  (buy.  sell  or  sell  short); 

•  limit  price  (optional); 

•  minimum  trade  size  (optional); 

•  excluded  category  of  contra  parties; 

•  names  of  individual  excluded  users 
(optional);  21 

•  Uquidity  fee  or  credit  (optional); 

•  linked  order  conditions  (optional); 

•  near  match  range  and  near  match 
broker  (optional); 

•  order  visibility;  and 

•  clearing  firm. 

At  any  time  up  until  the  cross,  users 
can  review,  edit  or  cancel  their  orders. 


63142 IFederal  Register  /  Vol.  59.  1  o.  234  /  Wednegday.  December  7,  1994  /  Notices 


"Quotations  will  be  updated  until  the  time  of  the 
match. 

"The  user  agreement  will  provide,  inter  alio,  that 
the  user  has  entered  into  a  "Give-Up  Agreement" 
with  a  CHX  clearing  member  or  already  clears 
through  the  Midwest  Clearing  Corp.:  that  the  CHX 
clearing  member  agrees  to  be  jointly  or  severally 
liable  for  all  actions  of  the  user;  that  the  user  agrees 
to  be  bound  by  the  policies  of  the  Board  of 
Governors  of  the  Exchange  that  are  applicable  to 
Chicago  Match:  and  that  the  Exchange  reserves  the 
right  to  terminate  the  user's  access  to  the  Chicago 
Match. 

'•The  clearing  agreements  set  the  user's  dailv 
credit  limits. 

"Users  will  be  able  to  enter  orders  from  the  lime 
the  Exchange  opens  for  trading  until  the  match 
time. 

"  An  excluded  user  is  defined  under  CHX  Rule 
2(1)  as  a  user  whose  order  cannot  be  matched  with 
another  user  because  the  match  might  result  in  a 
prohibited  transaction  as  that  term  is  defmed  in  the 
Employee  Retirement  Income  Security  Act  of  1974. 
as  amended  ("ERJSA").  29  U.S.C.  §§  iooi— 1461 
(1988).  This  function  will  not  be  available 
immediately. 


B.  Mark  it  Maker  Guarantees 

In  adfition  to  orders  entered-by  users, 
Chicago  Match  will  include  guarantees 
by  Cihicago  Match  market  msJcers. 
Theses  i  aarket  makers  will  be  Exchange 
membei  s  who  register  with  the 
Exchani  e  to  be  Chicago  Match  market 
makers.  As  such,  they  will  be  obligated 
to  guara  ntee  a  minimum  execution  size 
to  all  ua  3rs  of  the  system.  The  minimimi 
size  of  the  guarantee  will  be  ten 
thousand  shares  for  the  two  hundred 
securities  Usted  or  admitted  to  unlisted 
trading  privileges  on  the  Exchange  with 
the  higl|est  consolidated  trading 
volume,  five  thousand  shares  for  the  one 
hundred  securities  with  the  next  highest 
trading Jrolimie  and  two  thousand 
shares  fbr  all  other  securities. 22  Market 
maker  guarantees  automatically  will  be 
entered  juito  the  Chicago  Match  at  the 
start  of  he  time  for  order  entry. 

C.  Prior  ty  and  Liquidity  Fees  and 
Credits 

Chica  50  Match  permits  the  use  of 
liquidit '  fees  and  liquidity  credits  to 
determl  le  the  level  of  priority  for  order 
matchir  ;.  In  the  Chicago  Match,  the  size 
of  the  liquidity  fee  or  liquidity  credit 
determines  the  level  of  priority  for  order 
matching.  Those  users  that  are  willing 
to  pay  tke  highest  liquidity  fee  will  have 
the  higUest  execution  priority  (except 
for  orders  that  are  a  pari  of  the  CHX 
quote,  which  have  the  highest  priority 
of  all  or  lers).  Those  users  desiring  to  be 
paid  for  providing  liquidity  will  have 
the  low(  ist  priority.  Liquidity  fees  and 
credits  1  rill  only  be  paid  when  an  order 
with  a  1  quidity  fee  is  matched  with  an 
order  w  th  a  Uquidity  credit.  When  a 
match  a  xurs,  a  Uquidity  fee  that  is 
equal  to  the  size  of  the  liquidity  credit 
will  be  (aid.  In  all  other  cases,  no 
liquidit '  fees  wiU  be  paid.  Users  enter 
liqmdit;  ■  fees  and  credits  when  they 
enter  or  lers.  The  Chicago  Match  will 
include  la  default  Uquidity  fee  or  credit 
to  be  associated  with  a  specific  Chicago 
Match  g  iiarantee  by  a  CHX  market 
maker.2  '  Chicago  Match  market  makers 
can  imp  rove  this  liquidity  fee  or  credit 
and  inc  ease  the  size  of  their  guarantee 
before  t  e  cross  takes  place. 

The  C  licago  Match  wall  limit  the  size 
of  liqui<  ity  fees  and  liquidity  credits 
entered  )y  users.  If  a  liquidity  fee  is 
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pi  oposed  CHX  Article  XXXVD.  Rule  2(g). 
n  "defauh  liquidity  fee  or  credit"  refers 
lity  fee  or  liquidity  credit  associated 
d  sell  orders  in  each  security  in  which 
^tch  market  maker  is  registered,  which 
automatically  entered  into  the  Chicago  Match, 
each  such  Chicago  Match  Market  Maker 
be  equal  to  the  Default  Size,  which  is 
1  guarantee  the  market  maker  must 
proposed  Article  XXXVn.  Rules  2(g) 


greater  than  ''/z  of  the  spread  of  the 
Consolidated  Best  Bid  and  Offer  for  the 
particular  security  at  cross  time  it  will 
be  reduced  to  Vz  of  the  spread  at  cross 
time.  For  example,  if  V2  of  the  spread  is 
6  V4  cents,  and  an  order  with  a  liquidity 
fee  of  10  cents  is  entered,  the  maximum 
Uquidity  fee  that  order  can  pay  will  be 
6V4  cents.  Liquidity  credits,  however, 
will  be  treated  differently  than  Uquidity 
fees.  The  Chicago  Match  will  not  permit 
Uquidity  credits  to  be  entered  in  an 
amount  greater  than  Vz  of  the  spread  of 
the  Consolidated  Best  Bid  and  Offer.  For 
example,  if  the  spread  of  the 
Consolidated  Best  Bid  and  Offer  at  cross 
time  was  Vz  (50  cents),  the  maximum 
liquidity  credit  allowed  would  be  25 
cents.  If  an  order  was  entered  with  a 
Uquidity  credit  greater  than  25  cents, 
the  user  would  have  the  option  of  either 
having  the  Uquidity  credit  reduced  to 
half  of  the  spread  or  having  the  order 
excluded  from  the  match. 

D.  Order  Execution 

The  CHX's  pubUcly  disseminated  bid 
or  offer  will  be  entered  into  Chicago 
Match  as  an  order. 2<  Once  entered,  these 
orders  will  have  the  highest  priority  for 
execution.*' 

AU  matched  orders  will  be  executed 
at  a  jandom  time  within  a 
predetermined  ten  minute  window 
]}eriod  at  the  market  price  at  such  time. 
The  Chicago  Match  will  calculate  the 
market  price  as  the  mid-point  between 
the  ConsoUdated  Best  Bid  and  Offer 
regardless  of  the  size  of  the  spread.  For 
example,  if  the  Consolidated  Best  Bid 
and  Best  Offer  of  stock  X  was  20-20'/S», 
the  cross  price  would  be  20'Ae. 

Limited  price  orders,  orders  with  a 
Uquidity  fee  or  credit  entered  in  cents, 
and  orders  that  are  entered  with  a 
Uquidity  fee  or  credit  relative  to  the 
Consolidated  Best  Bid  or  Offer  or  as  a 
computed  quantity  (in  addition  to 
liquidity  fees  or  credits  entered  in  cents) 
will  be  eUgible  to  be  displayed  over  the 
system.  The  Exchange  will  assign^ 
numeric  values  to  these  orders  based  on 
the  then  current.  ConsoUdated  Best  Bid 
and  Offer.  The  Exchange  anticipates  that 
initially  it  will  update  displayed 
information  at  least  every  fifteen 
minutes.26 

Chicago  Match  users  also  may  enter 
linked  orders,  which  are  defined  as 
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''•Quotations  will  be  updated  until  the  time  of  the 
order  matching. 

'*  These  orders  will  be  entered  with  a  liquidity 
credit  equal  to  ^/i  of  the  spread  of  the  consolidated 
best  bid  and  offer.  These  orders  will  be  entitled  to 
full  execution  ahead  of  the  other  orders  within  the 
group  that  have  the  same  liquidity  credit. 

'"In  particular,  the  numerical  values  of  orders 
entered  relative  to  the  Consolidated  Bid  and  Offer 
will  need  to  be  updated  as  the  market  price  changes 
prior  to  the  match. 


orders  whose  execution  are  conditioned 
on  the  execution  (or  non-execution)  of 
one  or  more  orders.  For  example,  a  user 
may  only  want  to  sell  stock  X  if  he  can 
buy  stode  Z.  A  usct  would  than  link  his 
sell  ord^  of  stock  X  to  his  buy  order  of 
stock  Z.  When  the  match  occurs,  the 
user's  order  to  sell  stock  X  will  only  be 
executed  if  the  user's  order  to  buy  stock 
Z  is  also  executed.  Othertvise,  both 
orders  will  remain  unmatched.  The 
Exchange  believes  that  permitting  the 
linking  of  orders,  and  permitting  orders 
that  sjjecify  a  Umit  price,  will  give 
money  managers  greater  cash 
management  capabilities.  The  CHX 
states  that  this  flexibility  will  increase 
the  effective  match  rate  of  the  system 
relative  to  that  of  other  crossing 
systems. 

Immediately  prior  to  the  match,  all 
orders  for  a  particular  security  first  will 
be  sorted  into  groups  and  then  each 
group  will  be  prioritized  for  execution. 
Except  for  orders  that  are  part  of  CHX's 
quote,  which  will  receive  the  highest 
priority  for  execution,  a  group  will 
consist  of  either  all  buy  orders  or  all  sell 
orders  in  a  security  that  have  the  same 
liquidity  fee  or  credit.  Groups  will  be 
prioritized  by  Uquidity  fee  or  credit. 
Groups  will  be  matched  starting  with 
the  group  of  buy  orders  with  the  highest 
priority.  This  group  wiU  be  matched 
with  the  group  of  seU  orders  with  the 
highest  priority.  If  the  aggregate  size  of 
all  orders  in  both  groups  is  the  same,  ail 
orders  in  both  groups  will  be  matched. 
If  the  aggregate  size  of  all  orders  in  both 
groups  is  not  the  same,  orders  in  the 
group  with  the  smaller  aggregate  size 
will  be  allocated  among  orders  in  the 
group  with  the  larger  size  on  a  pro-rata 
basis,  except  that  orders  that  are 
represented  as  part  of  the  CHX  quote 
will  be  entitled  to  complete  execution 
before  the  remaining  orders  are 
allocated  on  a  pre  rata  basis.  If  this 
results  in  any  order  receiving  an  odd  lot 
or  a  mixed  lot  (e.g.,  265  shares),  the 
amount  of  shares  that  order  receives 
shall  be  rounded  down  to  the  nearest 
round  lot  ie.g..  200  shares).  AU  the  odd 
lots  for  a  particular  group  shaU  be 
aggregated  and  then  aUocated  to  the 
largest  order  in  the  group.  If.  after 
matching  orders  in  a  buy  group  with 
orders  in  a  sell  group,  unmatched  orders 
remain  in  the  group  of  buy  orders, 
Chicago  Match  will  continue  to  process 
of  matching  this  group  with 
successively  lower  priority  groups  of 
sell  orders  imtil  aU  of  the  orders  in  the 
group  of  buy  orders  ate  either  matched 
or  are  unable  to  be  matched. 

After  completion  of  the  match 
described  above,  Chicago  Match  will 
continue  to  process  of  matching  groups 
and  orders  within  those  groups,  in 


accordance  with  the  rules  described 
above,  starting  with  successively  lower 
priority  buy  order  groups  until  no  more 
matches  can  be  made.  Once  all  of  the 
matches  are  made.  Chicago  Match  w^ill 
determine  whether  any  matched  orders 
are  conditional  orders  and  if  so.  whether 
their  conditions  are  fully  satisfied. 

A  user  may  enter  conditional  orders 
specified  in  proposed  Rule  6(e)  of 
ArUcle  XXXVII  of  the  CHX  Rules. z-  The 
possible  conditions  include,  inter  alia,  a 
limit  price,  linked  order  condition, 
minimum  size,  and/or  names  of 
excluded  users.*'  In  the  event  that 
certain  conditions  are  not  fully  satisfied. 
Chicago  Match  will  remove  that  order 
(and  any  other  orders  whose  conditions 
are  not  fiilly  satisfied).  Chicago  Match 
will  then  erase  the  match  for  all  orders 
in  that  security  and  wiU  restart  the 
matching  process  excluding  all 
conditional  orders  whose  conditions  are 
not  fully  satisfied  in  the  last  matching 
process. 

E.  Near  Match  Procedures  and  Floor 
Broker  Participation 

The  Chicago  Match  wiU  allow  users  t6 
send  orders  fiiat  are  not  executed  in  the 
match  to  a  broker  in  the  event  of  a  "near 
match."  A  "near  match"  occurs  when  a 
buyer  and  seller  in  the  sj'stem  did  not 
match  merely  because  their  required 
Uquidity  fees  and  credits  differed.2»  In 
the  event  of  a  "near  match,"  the  user 
will  receive  an  administrative  message 
over  the  system  asking  whether  the  user 
wants  a  predetermined  broker  to 
negotiate  a  trade  with  another  user  that 
has  entered  similar  "near  match" 
parameters.  If  both  parties  of  the  near 
match  wish  to  negotiate,  then  the  broker 
(or  brokers)  will  receive  a  negotiate 
message.**  Users  enter  their  specific 


'"The Chicago  Match  rules  provide  that 
conditional  onlers  can  be  displayed  orders.  There 
will  not  beany  notation  on  tbe  displayed  order 
screen  to  indicate  which,  if  any.  displayed  order  is 
also  a  conditional  order. 

'•Pursuant  to  proposed  Rule6(eH8)  of  Article 
XXXVfll  of  the  CHX  Rules  a  user  may  enter  the 
nameof  an*'ex.  luded  user"  only  if  a  match  with 
such  user  could  result  in  a  "prohibited  transaction" 
as  that  term  is  defiled  in  ERISA.  The  Exchai^e  , 
sUtes  that  proposed  CHX  Rule  6(eH7)  of  Article 
XXXVI!  also  permits  a  user  to  exclude  an  entire 
category  of  coatra  parties  such  as  market  makers  or 
specialists. 

"The  term  "near  match"  refers  to  two  orders  for 
a  particular  security  in  which  the  number  of  shares 
of  each  order  equals  or  exceeds  the  minimum  size 
specified  by  the  other  order  and  the  liquidity  credit 
required  by  one  side  is  greater  than  the  liquidity  fee 
offered  by  the  other  side.  Each  user  will  set  its  own 
"near  match"  parameters  when  it  signs  on  to  the 
system.  An  individual  user's  "near  match" 
parameters  allow  users  to  decide  under  vrhat 
circumstances  it  should  be  contacted  by  a  broker  to 
negotiate  a  trade  which  did  not  match  becattse  of 
var>'ing  liquidity  fees  and  credits. 

"•The  Exchange  states  that  because  the  broker  or 
brokers  do  not  learn  anything  about  the  order 


"near  match"  parameters  when  they 
sign  on  to  the  system. 

In  addition,  the  Chicago  Match 
provides  another  fimction  similar  to  the 
"near  match"  function.  The  system 
allows  floor  brokers  to  enter  a  message 
that,  after  the  daily. match,  will  tell  the 
users  of  unexecuted  orders  in  a 
particular  stock  of  an  indication  of 
continuing  interest  in  buving  or  selling 
that  stock.'!  A  user  would  then  be  free 
to  contact  the  floor  broker  to  negotiate 
a  trade.  Users  will  have  the  ability  to 
prevent  indications  from  appearing  on 
their  screens.'^ 

F.  Fees 

Users  other  than  Chicago  Match 
market  makers  will  have  the  option  of 
having  their  orders  displayed  to  other 
users  of  the  system.  If  a  non-market 
maker  user  elects  to  have  its  order 
displayed,  the  order  wiU  be  displayed    . 
under  certain  circumstances. '3  Orders 
entered  by  Chicago  Match  market 
makers  and  orders  that  are  part  of  CHX's 
quote  will  not  be  charged  a  transaction 
fee.  Users  who  display  orders  wiU  be 
charged  Vz  cent  per  share,  and  all  other 
users  will  pay  2  cents  per  share.  The 
Exchange  fee  is  separate  from  any 
liquidity  fees  and  credits. 

Chicago  Match  market  makers  will  be 
paid  Va  of  a  cent  per  share,  per  order, 
when  they  do  not  participate  in  a  cross 
in  their  issue  so  long  as  the  Uquidity 
parameter  entered  by  the  Chicago  Match 
market  maker  is  within  a  pre- 
determined range.**  This  Va  of  a  cent 
per  share  fee  will  be  paid  by  the 
Exchange  out  of  the  Vz  cent  or  2  cent 
user  fee  it  will  receive  from  users  of  the 
Chicago  Match.  The  Exchange  believes 
that  this  vdll  provide  the  Chicago  Match 


unless  both  parties  to  the  near  match  have  given 
their  approval,  the  users  of  the  Chicago  Match 
retain  complete  control  during  this  process. 

"  "Indications  of  interest"  would  be  entered  by 
floor  brokers  before  the  cross.  The  Qoor  broiler's 
"indication"  would  not  constitute  an  order  entered 
into  Chicago  Match  but  it  would  mereh  indicate 
that  a  particular  broker  may  be  interested  in 
negotiating  a  trade  in  a  particular  security. 

^^  If  the  user  does  not  screen  out  "indications  of 
interest."  they  would  be  made  known  to  those  users 
whose  orders  were  not  executed  during  tbe 
matchirtg  process. 

"  See  proposed  Rule  Sfb)  of  Article  XXXVI 
dealing  with  display-eligible  orders.  Non-Display 
eligible  orders  are  charged  transaction  fees  four 
times  the  fee  charged  display  eligible  orders.  See 
discussion  infra. 

'<This  range  will  be  determined  by  the  CHX.  The 
Chicago  Match  Rules  provide  thai  the  CHX  will  pay 
the  market  maker  responsible  for  the  order  with  the 
highest  priority  liqaidity  fiee  or  credit  $.00125  per 
share  for  each  order  executed  in  Chicago  Match, 
other  than  orders  entered  from  the  specialist's  book 
and  other  than  orders  of  other  Chicago  Match 
market  makers.  Sfle  proposed  Rule  1 5(c)  of  Article 
XXXVIl. 
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market  maker  with  an  incentive  to 
provide  guarantees.^' 

G.  Reporting 

Those  orders  that  have  been  executed 
in  the  cross  will  be  transmitted  in  a 
timely  manner  by  Chicago  Match  to  the 
Exchange  for  recordation  and  reporting 
to  the  Consolidated  Tape.  The  CHX  v«ll 
report  trades  to  the  Consolidated  Tape 
or  Nasdaq,  with  one  trade  report  for 
each  stock  executed  in  the  Chicago 
Match.  That  trade  report  will  include 
the  total  number  of  shares  executed  in 
that  stock  and  a  price  equal  to  the  cross 
price  plus  (or  minus)  the  volume 
weighted  average  of  liquidity  fees  paid 
(or  liquidity  credit  received)  for  that 
stock.  Trades  will  then  be  cleared  by  the 
designated  clearing  firm.  After  receiving 
an  execution  report,  users  v«ll  be  able 
to  reallocate  trades  to  different  clearing 
brokers,  if  desired.  Immediately  after  the 
cross,  users  will  be  notified  if  their 
orders  have  been  executed.  If  an  order 
was  not  executed,  the  user  may  receive 
a  "near  match"  administrative  message, 
described  above. 

H.  Trading  Halts 

The  Chicago  Match  rules  provides 
that  in  the  event  of  a  halt  in  trading 
pursuant  to  CHX  Article  IX,  Rule  lOA 
(trading  halts  due  to  extraordinary 
market  volatility),^^  the  Exchange  may 
delay  the  cross  time  until  trading  is 
(lermitted  under  that  rule.^^ 

/.  Short  Sales 

In  order  to  ensure  that  an  order  to  sell 
short  will  have  no  market  impact,  no 
order  to  sell  short  will  be  permitted  to 
be  executed  if  it  includes  a  liquidity  fee. 
Liquidity  credits,  however,  will  be 
allowed. 38 


"In  the  event  that  there  is  more  than  one  market 
maker  in  an  issue,  that  'A  of  a  cent  per  share  fee 
will  be  paid  to  the  Chicago  Match  market  maker 
that  enter*  the  highest  liquidity  fee  or  lowest 
liquidity  credit.  If  more  than  one  Chicago  Match 
market  enters  the  same  fee  or  credit,  such  fee  wilL 
be  pro-raied.  An  additional  exchange  fee  will  be 
imposed  on  all  users  equal  to  the  liquidity  fee  to 
be  paid  with  respect  to  a  particular  order,  and  an 
exchange  credit  will  occur  that  is  equal  to  the 
liquidity  credit  to  be  received.  The  clearing  broker 
will  collect  all  fees  from  institutions  and  submit  the 
appropriate  amounts  to  the  MCC.  In  turn,  MCC  will 
pay  the  appropriate  amounts  to  clearing  brokers  for 
forwarding  to  institutions. 

"CHX  Article  IX.  Rule  lOA. 

"Trading  in  the  Chicago  Match  will,  under  all 
circumstances,  be  halted  in  accordance  with  the 
provisions  of  CHX  Article  IX,  Rule  lOA. 

"Rules  3b-3  and  lOa-1  under  the  Act  govern 
short-sale  activities.  The  CHX  requested  short-sale 
relief  which  was  granted  separately  by  the  Division 
of  Market  Regulation  by  way  of  exemptive  letter 
from  Brandon  Becker,  Director.  Division  of  Market 
Regulation,  SEC,  to  George  T.  Simon,  dated 
Not-ember  30,  1994,  ("Exemptive  Letter"). 
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/.  Survi  'illance 

To  p  otect  against  any  potentially 
manipt  ilative  activity,  the  Exchange 
will,  aipong  other  surveillance 
procedures,  monitor  quote  changes  prior 
to  the  1  latch  and  shortly  thereafter  to 
identif  -  unusual  trading  activity.  In 
additio  a,  by  varying  the  cross  time  each 
day,  thfc  Chicago  Match  was  designed  to 
make  if  inherently  more  difficuh  to 
manipi  late  the  Consolidated  Best  Bid 
and  Of  er  in  order  to  receive  a  more 
favoral  le  execution. 

III.  Coi  unents  and  the  CHX  Response  to 
ComnK  nts 

A.  The  NYSE's  First  Comment  Letter 

The  I  ^mmission  received  two 
comme  it  letters  on  the  proposal  from 
the  NY  >E  recommending  that  the 
Commi  >sion  disapprove  the  creation  of 
Chicagi  >  Match.  The  first  NYSE    • 
comme  rat  letter,  submitted  before 
publics  lion  of  the  amendments  to  the 
CHX  pi  oposal,  summarizes  the  Chicago 
Match,  raises  concerns  about  investors' 
orders,  and  discusses  why  the  NYSE 
believe  !  the  CHX  proposal  is 
inconsKtent  with  the  requirements  of 
the  Excfiange  Act  regarding  the  national 
market  jsystem's  ("NMS'J  disclosure 
and  ma  rket  integration  rpquirements,^* 
The  NT  SE  asserts  that  the  Chicago 
Match  vould  be  a  facility  of  the  CHX. 
a  natio  lal  securities  exchange,  and  as 
such,  t  e  Commission  cannot  approve 
the  proposal  unless  it  concludes  that  the 
Chicag*  Match  is  consistent  with 
Sectioi  5  6  and  llA  of  the  Exchange 
Act.40 '  -he  NYSE  asserts  that  the 
Chicag^  Match  is  not  a  passive  order 
crossing  system  but  rather  a  private 
auction  being  conducted  outside 
existin;  exchange  facilities  that  are 
design!  d  to  protect  investors. 

The  1  lYSE  also  believes  that  the  CHX 
is  atten  pting  to  operate  a  form  of 
"propr  Btary  trading  system"  ("PTS")  or 
exempt  exchange.  The  NYSE  states  that 
the  Cor  unission  has  limited  the 
operatii  m  of  PTSs  and  refused  to  allow 
nations   securities  exchanges  to  operate 
them.  1  he  NYSE  asserts  that  if  the 
Commi  tsion  decides  to  approve  the 
Chicag<  Match  and  applies  4he 
standai  is  applicable  to  exempt 
exchan  ;es  and  PTSs,  it  should  do  so 
only  af  sr  a  formal  review  of  its  PTS 
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from  James  E.  Buck,  Senior  Vice 

Secretary,  NYSE,  to  Jonathan  G.  Katz, 
SEC,  dated  May  2, 1994  ("NYSE  Letter 


6  of  the  Exchange  Act  governs  the 
>f  national  securities  exchanges  and  it  sets 
1  for  registration  as  a  national  securities 
Section  11 A  of  the  Exchange  Act  governs 
al  market  system  for  securities  and 

securitieajinformation  processors.  15  L'.S.C  §78(fl 

and  (k)  (1  >88). 
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pohcy.  The  NYSE  further  asserts  that  if 
such  review  results  in  a  change  of 
Commission  policy,  the  Commission 
should  announce  that  all  national 
securities  exchanges  are  free  to  offer 
private  systems  outside  existing  NMS 
regulations. 

The  NYSE  expressed  concern  that  the 
Chicago  Match's  failure  to  report  the 
true  price  to  the  ConsoHdated  Tape 
Association  ("CTA")  would  mislead 
investors.  The  NYSE  asserts  that  the 
true  price  of  the  executions  includes 
liquidity  charge^s.*^  The  NYSE  disputes 
the  CHX's  characterization  of  the 
liquidity  charges  as  "fees,"  asserting 
that  when  one  investor's  pajment  is 
simply  passed  through  to  the  investor 
on  the  other  side  of  the  trade,  the 
payment  is  actually  a  part  of  the  price 
of  the  security  purchased.  Thus,  the 
NYSE  asserts  that  the  liquidity  charges 
should  be  included  in  the  price  of  the 
transaction.''^ 

The  NYSE  states  that  the  proposal 
raises  two  transparency  concerns.  First, 
the  NYSE  asserts  that  Exchange  Act 
Rule  llAa3-l*3  requires  all  exchanges 
to  file  a  transaction  reporting  plan  for 
securities  traded  through  its  facilities. 
Such  plan  must  provide  for  the 
collection  and  dissemination  of 
"transaction  reports"  that  contain,  inter 
alia,  the  price  associated  with  a 
transaction  in  a  security.  The  NYSE 
essentially  argues  that  the  original 
proposal  left  open  the  possibility  of 
liquidity  fees  not  being  reported  as  a 
part  of  the  price,  thus  violating  Rule 
llAa3-l. 

Second,  the  NYSE  asserts  that  the 
CHX  is  proposing  a  private  auction 
market  outside  of  the  NMS  quotation 
facilities.  The  NYSE  states  that  the 
Chicago  Match  raises  market  structure 
issues  similar  to  the  issues  it  claims  are 
raised  by  the  "Selectnet"  System 
operated  by  the  National  Association  of 
Securities  Dealers  ("NASD").*'*  The 
NYSE  asserts  that  both  Selectnet  and 
Chicago  Match  are  inappropriately 
driven  by  orders  that  are  hidden  from 
public  view  and  that  do  not  have  the 
opportunity  to  interact  with  trading 
interest  from  other  markets.  The  NYSE 
further  asserts  that  the  presence  of  the 


*'  The  NYSE's  comment  is  based  on  the  original 
CHX  filing,  which  would  have  effected  trades  at  a 
single  price  based  on  the  current  inside  quotation. 
The  CHX  would  have  reported  this  price  to  the  CTA 
for  dissemination  to  the  investing  public 

"The  NYSE  further  asserts  that  the  CHX  has 
acknowledged  that  the  liquidity  charges  or  fees  are 
actually  a  part  of  the  price  in  iu  Chicago  Match 
marketing  material. 

"17CFR240.nAa3-l  (1994). 

■•■•The  NYSE  states  that  it  previously  commented 
on  the  "Selectnet"  system  by  way  of  a  Letter  from 
Janes  E.  Buck,  Secretary,  NYSE,  to  Jonathan  G.  Kat2. 
Secretary,  SEC.  dated  October  30, 1992. 


"near  match"  function  emphasizes  that 
the  proposal  is  merely  a  hidden  auction 
market  conducted  outside  of  the  NMS 
because  the  "near  match"  fmiction 
allows  the  participants  to  have  a  broker 
negotiate  the  transaction  outside  of  the 
auction  process.  The  NYSE  concludes 
that,  while  the  Commission  has 
sanctioned  this  result  in  the  case  of 
PTSs,  there  is  no  precedent  for  allowing 
a  national  stock  exchange  to  operate 
such  a  "hidden  auction." 

The  NYSE  letter  also  asserts  that  the 
Chicago  Match  violates  Exchange  Act 
Rule  llAcl-1  (the  "Firm  Quote  Rule" 
or  "Quote  Rule").**  The  NYSE  states 
that,  like  the  Selectnet  trading  interest, 
Chicago  Match  orders  that  are  displayed 
to  other  Chicago  Match  participants  me 
bids  and  o^ers  xuider  the  Commission's 
rules  because  "bid"  and  "offer"  are 
defined  as  the  "prices  communicated  by 
an  exchange  member  *  *  *  to  any 
broker  or  dealer,  or  to  any  customer,  at 
which  he  is  willing  to  buy  or  sell  one 
or  more  round  lots  of  a  reported 
security. "  «»  The  NYSE  states  that 
Chicago  Match  users  are  bidding  for  and 
offering  stock  in  accordance  wiQi  the 
definition  in  Rule  llAcl-1  and  because 
the  trading  interest  is  finn,  the  CHX 
must  take  these  quotations  into  account 
in  calculating  the  best  bid  and  offer  that 
it  provides  to  the  Consolidated  Quote 
System  ("CQS").*' 

The  NYSE  believes  that  the  original 
proposal  would  lead  to  a  failure  to 
protect  displayed  limit  orders.  The 
NYSE  states  that  the  Intermarket 
Trading  System  ("ITS")  has  rules 
discouraging  trade  throughs,  i.e.,  the 
trading  of  a  stock  in  one  market  at  a 
price  inferior  to  that  in  another  market. 
Similarly,  the  ITS  "Block  Policy" 
provides  price  protection  for  quotations 
at  the  quoted  price  when  a  Block  Policy 
transaction  prints  at  inferior  prices.  The 
NYSE  states  that  the  Chicago  Match 
proposal  violates  these  price  protection 
rules.  The  NYSE  further  asserts  that  the 
Chicago  Match  would  "formally 
bifiu-cate  the  retail  and  institutional 
markets,  allowing  large  institutional 
investors  to  trade  outside  the  current 
market,  without  providing  price 
protection  for  publicly-displayed  retail 
customer  limit  orders."  *8 


♦M7CFR240.11AC1-1  (1994). 

^oNYSE  Letter  No,  1.  citing  Exchange  Act  Section 
6(c)(1). 

«'The  NYSE  states  that  paragraph  (b)(l)(i)  of  the 
Firm  Quote  Rule  requires  an  exchange  to  collect, 
process  and  make  available  to  quotation  vendors 
the  best  bid  and  best  offer  "communication  on  the 
floor  of  the  exchange  .  ,  .  by  any  responsible  broker 
or  dealer."  The  NYSE  also  states  that  paragraph 
(a)(3)(i)  of  that  rule  defines  a  responsible  broker  or 
dealer  basically  as  any  member  of  the  exchange. 

••NYSE  Letter  No.  late. 


The  NYSE  asserts  that  the  initial 
proposal  *9  would  allow  the  Chicago 
Match  to  accept  short  sales  and  v/ould 
therefore  operate  in  violation  of 
Exchange  Act  Rule  lOa-1  ("Short  Sale 
Rule"),  which  prohibits  a  short  sale  at 
a  price  below  the  last  different  reported 
price.  The  NYSE  asserts  that  the  system 
would  allow  the  seller  to  sell  stock  at  a 
price  that  is  actually  below  the  price 
reported  to  the  tape. 

Finally,  the  NYSE  ai^gues  that  the 
Chicago  Match  should  not  be  able  to 
trade  seciirities  that  are  neither  listed  on 
the  Exchange  nor  traded  pursuant  to 
imUsted  trading  privileges  ("UTP").5o 
The  NYSE  states  that  pursuant  to 
Sections  5,  6  and  12  of  the  Act,  an 
exchange  can  trade  only  securities  that 
are  registered  under  the  Act  (or  exempt 
from  registration),  and  then  only  if  the 
securities  are  listed  on  the  exchange  or 
if  the  exchange  receives  UTP, 

B.  The  NYSE's  Second  Comment  Letter 

The  NYSE  filed  a  second  comment 
letter  with  the  Commission  '*  after 
publication  of  the  first  four  amendments 
to  the  proposed  Chicago  Match  rules.  ^^ 
The  second  letter  states  that  the 
proposed  amendments  fail  to  address 
the  problems  associated  with  Chicago 
Match.  The  NYSE  continues  to  believe 
that  the  Chicago  Match  will  conduct  an 
auction  based  on  hidden  liquidity 
charges.  The  NYSE  states  that  the 
proposal  presents  transparency 
concerns  and  would  allow  CHX 
specialists  to  trade  ahead  of  customers. 

First,  the  NYSE  believes  that  the 
reporting  methodology/plan  proposed 
by  the  CHX  continues  to  violate  the 
Commission's  rules  and  the  CTA  plan. 
Because  the  final  Chicago  Match 
proposal  fails  to  require  a  report  of  the 
price  at  which  the  transaction  would  be 
executed,  the  NYSE  states  that  the 
Chicago  Match  actually  would  provide 
inaccurate  trading  information,  thereby 
violating  the  reliability  of  the  tape. 

Second,  the  NYSE  letter  asserts  that 
the  Chicago  Match  will  allow  specialists 


♦•As  of  the  time  of  filing  of  Amendment  No.  1. 

'"The  NYSE  states  that,  "there  appear  to  be  no 
limits  on  the  securities  to  be  included  in  the 
Chicago  Match.  These  could  be  (i)  securities  listed 
on  another  exchange  for  which  the  CHX  does  not 
have  UTP:  (ii)  Nasdaq  securities  that  are  outside  the 
Commission's  over-the-counter  UTP  pilot,  or  (iii) 
securities  that  are  not  registered  under  the 
Exchange  Act,  such  as  non-U.S.  securities  exempt 
from  registration  under  Exchange  Act  Rule  12q3- 
2(b).  or  even  non-U.S.  securities  that  should  be 
registered  under  the  Exchange  Act  and  which  are 
neither  registered  nor  exempt  from  registration. 
NYSE  Utter  No.  1  at  7. 

*'  Letter  from  James  E.  Buck,  Senior  Vice 
President  and  Secretary,  NYSE,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  August  15, 1994  ('NYSE 
Utter  Na  2"). 

*»  See  note  8,  supm. 


to  trade  ahead  of  customer  orders.  The 
NYSE  argues  that,  because  of  liquidity 
credits,  a  specialist  quote  that  is  entered 
into  the  Chicago  Match  may  be  able  to 
have  priority  over  customer  orders 
entered  into  the  system. 

C.  The  CHX's  Responses 

In  June  of  1994,  the  CHX  submitted  a 
letter  to  the  Commission  responding  to 
the  NYSE's  first  comment  letter.ss  The 
CHX  states  that  the  NYSE  requests  that 
the  Commission  disapprove  the  Chicago 
Match  because  it  is  different  from  floor 
based  trading  systems  existing  on 
traditional  exchanges.  The  CHX  beUeves 
that  this  fact  alone  should  not  warrant 
Commission  disapproval  of  the  Chicago 
Match.  The  CHX  states  that,  to  the 
contrary,  the  "National  Market  System 
envisions  the  emergence  of  different 
trading  vehicles  and  systems  in 
response  to  market  developments."  =■♦ 

The  CHX  asserts  that  the  Chicago 
Match  is  not  a  hidden  market  but  is 
designed  to  bring  together  buying  and 
selling  interest  on  traditional  exchanges 
with  institutional  trading  interest  that 
has  preferred  to  do  business  on  a  more 
anonymous  basis.  The  CHX  also  asserts 
that,  unlike  a  PTS,  the  Chicago  Match  is 
a  part  of  a  registered  seciuities  exchange 
and,  therefore,  is  subject  to  full 
Commission  regulation,  and  imlike  a 
PTS,  the  Chicago  Match  is  integrated 
with  the  CHX  trading  floor. 

The  CHX  disputes  assertions  that  the 
Chicago  Match  actually  sponsors  hidden 
quotations  that  must  be  disseminated 
through  CQS.  The  CHX  asserts  that 
buying  and  selling  interest  in  the 
Chicago  Match  does  not  constitute  bids 
or  offers  within  the  meaning  of  the  Firm 
Quote  Rule.  The  CHX  states  that  in 
order  to  constitute  a  bid  or  offer  within 
the  purview  of  the  Finn  Quote  Rule,  an 
order  must  be  disseminated  at  a  specific 
price.  The  CHX  states  that  none  of  the 
indications  in  the  Chicago  Match  are  at 
a  specific  price;  rather  the  execution 
price  is  a  hmction  of  the  Consolidated 
Best  Bid  and  Offer  at  the  randomly 
selected  execution  time.  As  such,  the 
indications  are  not  required  to  be 
disseminated  pursuant  to  the  Firm 
Quote  Rule.  The  CHX  asserts  that, 
similarly,  the  CQS  facilities  that  were 


"  Utter  bom  George  T.  Simon.  Foley  &  Lardner. 
to  Jonathan  G.  Katz.  Secretary.  SEC,  dated  June  7, 
1994.  The  CHX  also  amended  its  filing,  and 
submitted  a  second  letter  giving  greater  detail  about 
the  institutional  access  issue.  Utter  from  George  T. 
Simon,  Foley  &  Lardner,  to  Sharon  Uwson. 
Assistant  Director.  SEC,  dated  July  25, 1994.  The 
substance  of  this  second  letter  is  incorporated  into 
the  Discussion  section,  supra. 

»•  Id.  at  1.  the  CHX  also  points  out  that  ail  other 
national  securities  exchanges  were  invited  to 
participate  in  the  Chicago  Match  but  none 
requested  to  participate. 


Frfgai  BagblMr  /  ¥oL  5^   «&  234  /  We<k«s<lay.  Decerafcef  7,  1SS4  /  Nbtiees 
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designed  by  the  JfYSEan  tncapabkof 
proeesaing  indicatkns  vrithout  ptkes. 
Thus,  even  if  CQS  wanltd  to 
disasminattt  Chicago  Match  indicathms, 
it  could  not  do  so. 

The  CHX  response  letter  states  that, 
without  resolving  the  issue  of  whether 
liquidity  fees  are  a  part  of  the  execution 
price  or  not,  these  fees  are  reported  in 
cents  and  thus  not  reportable  on  the 
Consolidated  Tape.'*  This  point, 
however,  has  been  largely  addressed 
because,  as  previcmsly  noted,  the  CHX 
has  finaHzed  its  tape  reporting  process 
to  include  reporting  of  an  average 
weight  of  liquidity  fees.  The  cross  price 
plus  or  minus  the  average  Liquidity  fee 
or  hquidity  credit  for  each  stock  stated 
in  up  to  l/256ths  will  be  reported  to  the 
Consolidated  Tape  or  Nasdaq.  In 
addition,  the  maxinium  liquidity  fee  or 
hquidity  credit  is  limited  to  ^/z  of  the 
spread  of  the  Consolidated  Best  Bid  mid 
Offer  M  cross  time,  regardless  of  the  size 
of  the  spread. 

The  CHX  amended  its  proposal  to 
address  the  NYffi's  concern  that  trades 
executed  in  the  Chicago  Match  could 
trade  through  another  market's 
pubUshed  quotations  if  hquidity  fees  are 
deemed  to  be  a  part  of  the  price.  The 
amendment  will  change  the  cross  price 
of  the  match  to  the  mid-point  between 
the  ConsoUdated  Best  Bid  and  Offer 
regardless  of  the  size  of  the  spread  and 
limit  the  maximum  size  of  liquidity  fees 
and  liquidity  credits.  Ma  liquidity  fee  is 
greater  than  Vz  of  the  spread  of  the 
Consohdated  Best  Bid  and  Offer  at  cross 
time,  it  will  be  reduced  to  V2  of  the 
spread  at  cross  time.  The  Chicago  Match 
will  not  permit  liquidity  credits  to  be 
received  in  an  amount  greater  than  V2  of 
the  spread  of  the  Consolidated  Best  Bid 
and  Offer.  The  CHX  states  that  these 
changes  wrill  eliminate  the  possibility  of 
trading  through  another  market's 
publi^ed  quotations. 

The  CHX  states  that  it  disagrees  with 
the  NYSE's  assertions  that  the  Chicago 
Match's  plan  to  permit  paired  orders 
will  violate  Section  12  of  the  .*ct.  The 
CHX  further  slates  that,  while  it 
disag?-ecs  with  the  NYSE's  view  on  this, 
it  has  filed  amendments  to  its  rules  to 
preclude  orders  from  being  entered  in 
securities  not  traded  on  the  CHX.'« 

Finally,  the  CHX  disagrees  with  the 
NYSE's  concern  that  short  sale  orders 
will  be  displayed  through  the  system 
and  thereby  influence  the  market.  The 


F^jgJ  l^gjrtMT  /  VoL  sq   «&  234  /  W^f^aescby,  Decoafcet  7,  ISM  /  Ntatkes 
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"The  CHX  nspttnsm  Inner  wateii  that  iJ  amencieti 
its  rules  to  rwjuire  Hquidity  fees  to  be  reported  as 
admicistnitiv*  n-.csuges  on  Uia  Coiuolifiated  Tope. 

»*AmendmRnl  No.  3  would  amend  Rule  3  lo 
provide  that  only  exchange  con'racts  in  wcurilies 
that  are  listed  or  admitted  to  iiclisted  trading 
privilege!!  on  the  E}(cfaaii|>«  may  be  entRn^d  iota  tlie 
Chicago  M;<lc:b. 


CHX  ^tles  that  short  sale  orders  are 
cuneal  y  displayed  on  every  market 
wfaeneyer  a  ahort  sale  offer  is  the  best 
offer  iri  the  market  The  CHX  further 
states  tnat  the  Short  Sale  Rule  has  never 
prohibKed  the  dissemination  of 
quotations  reflecting  offers  to  sell  short. 

The  tHX  also  disputes  the  NYSE's 
general  argument  that  short  sales 

the  Chicago  Match  should  be 
led.  The  CHX  states  that  the 
Chicag^  Match  is  a  passive  trading 
system^that  is  derivatively  priced.  As 
such,  tiades  executed  throu^  the 
system«:annot  impact  the  market  by 
exerting  downward  pressure  on  prices. 

IV.  Dis  nission 

Aftei  careful  consideration  of  the 
comme  ats  received,  as  well  as 
applic^le  statutory  provisions,  the 
ConuniJBsion  beUeves  that  the  proposed 
Chicago  Match  is  consistent  with  the 
Act,  an  i  in  particular.  Sections  6(b)(4), 
6(b)(5),  and  11 A  of  the  Act.  Separately, 
the  Div  ision  of  Market  Regulation  has 
granted  the  CHX  exemptions  for  the 
Chicag »  Match  from  the  Short  Sale  Rule, 
the  Fin  a  Quote  Rule,  and  Rule  llAc3- 

The  I  k>nunission  believes  that  the 
Chicag*  Match  is  corusistent  with 
Sectioa  1  lA(a)(l  )(B)  of  the  Act  which 
states  tnat  new  data  processing  and 
commiinications  techniques  create  the 
opporti^nity  for  more  efficient  and 
effectivje  market  operations.  The 
Chicage  Match  employs  significant  new 
informi  ition  technology  and  an 
automs  ted  system  that  adds  to  the 
existin  ;  trading  facihties  of  the  CHX.  As 
a  resul  ,  the  Chicago  Match  wrill  serve  as 
an  inn<  vative  adjunction  to  the  CHX's 
existin    market  structure. 

The  I  :ommission  historically  has 
eccour  iged  the  creation  of  new 
eiectroi  lic  trading  systems  such  as  the 
Chicagi  >  Match  that  may  contribute  to 
increas  »d  execution  alternatives 
availah  e  to  investors.  At  the  same  time, 
it  is  im  )ortant  to  ensure  that  new 
exchan  ye  trading  systems  are  consistent 
with  th  ;  investor  protection  and  fair  and 
orderly  market  standards  contained  in 
the  Ad  The  Commission  believes  that 
the  Chi  :ago  Match  achieves  this 
object!  e. 

The  I  Ihicago  Match  represents  a 
blendii  g  of  some  of  the  attributes  of  off- 
exchan  »e  trading  systems  v^fh  the 
market  making  and  brokerage  features  of 
the  CH  i  trading  Door.  In  addition,  it 
will  bit  nd  the  features  of  a  unitary  call 
maricet  with  the  continuous  auction  of 
the  CH  C  floor.  The  operation  of  such  a 
hybrid  system  will  differ  in  important 
respect  i  bam  the  traditional  trading 


floor  design^  The  Commission  daagrees 
with  assertions  that  these  diffierences 
would  cause  the  Chicago  Match  to 
violate  Exchange  Act  provisions.  While 
the  proposal  does  involve  regulatory 
issues  regarding  transparency, 
institutional  access,  and  regulatory^ 
structure,  for  the  reasons  discuss^ 
below,  the  amended  proposal 
adequately  addresses  these  issues  and  is 
consistent  with  the  maintenance  of  iree 
and  open  markets  and  investor 
protection  in  accordance  with  Sieclion 
6(b)(5)  of  the  Act.M 

First,  the  Commission  believes  that, 
contrary  to  the  NYSE's  assertions,  the 
Chicago  Match  is  properly  regulated  as 
a  facility  of  an  exchange  and  not  as  a 
pwprietary  trading  system.sa  The 
Chicago  Match  will  use  exchange 
equipment,  including  software  and  lines 
as  well  as  exchange  personnel,  to  run 
the  system.  The  Chicago  Match  will  also 
include  CHX  market  maker 
participation  as  well  as  CHX's  Midwest 
Clearing  Corporation  to  clear  trades. 
Therefore,  the  Chicago  Match  uill  be 
nsing  the  CHX's  premises,  property,  and 
services  for  effecting  and  reporting 
Chicago  Match  transactions  and,  tihus, 
will  be  using  the  facilities  of  an 
exchange  as  defined  in  Section  3faK2)  of 
the  Act.»o 

Regulating  the  Chicago  Match  as  a 
"facility"  of  the  CHX  is  consistent  with 
the  approach  the  Commission  has 
followed  in  similar  cases.  For  example, 
the  NYSE's  off-hcurs  trading  system  is 
regulated  as  a  faciHty  of  the  NYSE  and 
not  as  a  separately  operated  PTS."* 
Indeed,  if  another  exchange  wanted  to 
operate  a  similar  .system  to  Chicago 
Match,  it  would  also  be  permissible  as 
a  facility  of  that  exchange. 

Second,  the  Chicago  Match 
adequately  displays  orders  and  reports 
prices.  The  NYSE,  in  its  comment 
letters,  expressed  concern  that  the 
Chicago  Match  transaction  prices 
reported  to  the  Consolidated  Tape  will 


^'  .See  1  xempf ive  Letter,  supra  note  3* 


"15  U.S.C  §78(0(5)  (1988). 

"Section  3(a)(2)  provides  that  the  fwrm  "facility'' 
when  used  with  resrpect  to  an  exchange  iniJudes  its 
premises,  tangible  or  intangible  property  whether 
on  the  premises  or  not,  any  right  to  the  use  of  surJi 
premises  or  property  or  any  service  tl^ereof  for  the 
purpose  of  effecting  or  reporting  a  tTan«action  on  an 
exchange  (including,  among  other  things,  any 
system  of  communications  lo  or  from  the  exchange, 
by  ticker  or  otherwise,  maintained  by  or  with  the 
consent  of  the  exchange),  and  any  right  of  the 
exchange  to  the  use  of  any  property  or  service. 

"»An  opposite  conclusion  could  lead  to  the 
situation  where  an  exchange  crea'es  a  separate 
trading  system  to  avoid  exchange  regulation  by 
daecting  its  core  operations  to  the  "separata" 
system. 

•'  Because  the  Chicago  Match  will  be  operated  a> 
a  iacility  of  an  exchange,  the  Commisaian  does  not 
need  to  resolve  issues  relating  to  the  regulatioa  of 
FTSs  in  order  lo  address  the  CHX  proposal. 


be  inaccurate  due  to  the  use  of  liquidity 
fees  and  credits,  and  therefore.  Chicago 
Match  would  violate  Rule  llAa3-l 
under  the  Act  Rule  llAa3-l  provides 
for  the  collection  and  dissemination  of 
"transaction  reports"  that  contain, 
among  other  things,  the  price  associated 
with  a  transaction  in  a  security.  The 
Commission  disagrees  with  the  NYSE's 
concern  and  instead  believes  that,  as 
amended,  the  Chicago  Match  is 
consistent  with  rules  regarding  the 
dissemination  of  quotations  and 
reporting  of  transactions.  The  amended 
Chicago  Match  rules  require  the  CHX  to 
report  one  trade  for  each  stock  executed 
in  the  Chicago  Match.  This  report  will 
include  the  total  number  of  shares 
executed  in  that  stock  and  a  price  equal 
to  the  cross  price  plus  (or  minus)  the 
volume  weighted  average  of  liquidity 
fees  paid  (or  hquidity  credit*  received) 
for  that  stock.  This  approach  will 
provide  public  disclosure  of  hquidity 
fees  by  including  them,  albeit  in 
averaged  form,  in  the  price  reported  to 
the  tape.  The  Commission  believes  that 
this  method  informs  market  participants 
<rfthe  value  of  the  security  including 
any  liquidity  fees  or  credits.  The 
Commission  further  notes  that  the  block 
market  currently  reports  in  average 
prices.  The  Commission  feels  that  this 
reporting  will  provide  investors  with 
adequate  transaction  price  information 
in  compliance  with  Rule  llAa3-l  of  the 
Act.6* 

fa  addition,  the  NYSE  asserts  that  the 
Commission  should  not  allow  the  CHX 
to  operate  Chicago  Match  because  the 
bids  and  offers  on  the  system  are  hidden 
from  view,  thereby  violating  the  Firm 
Quote  Rule.  The  NYSE  asserts  that 
Chicago  Match  orders  tliat  are  displayed 
to  other  Chicago  Match  participants  are 
bids  and  offers  under  Rule  llAcl-1  of 
the  Act  and,  therefore,  should  be  taken 
into  account  when  the  CHX  is 
calculating  the  best  bid  and  offer  that  it 
provides  to  the  CQS.  The  Commission 
disaraiees  with  this  assertion. 

While  it  is  true  that  the  Firm  Quote 
Rule  requires  exchanges  to  collect  bids, 
offers,  quotation  sizes  and  aggregate 
quotation  sizes  from  "responsible 
brokers  or  dealers."  as  defined  in  the 
Act,«  for  each  reported  secimty  or  each 

**  The  CHX  has  informed  tlw  OiTision  that 
Chicago  Match  trades  can  be  reported  in  up  to  1/ 
256ths.  thereby  allowing  for  greater  accuracy  in  this 
jystem  of  volume  weighted  trade  reporting. 

•'Rule  llAcl-t  defines  a  "responsible  broker  or 
dealer,"  when  used  with  respect  to  bids  or  ofTera 
communicated  on  the  floor  of  an  exchange,  as  "any 
member  of  such  exchange  who  communicates  lo 
anoiher  member  on  the  floor  of  such  exchange,  at 
the  location  (or  locations)  designated  by  such 
exchange  for  trading  in  a  reported  security,  a  bid 
or  offer  for  such  reported  security,  as  either 
principal  or  agent."  The  Rak*  provides.  howcv«r. 


security  admitted  to  unhsted  trading 
privileges  and  make  them  available  to 
quotation  vendors,  the  Commission 
does  not  believe  that  the  provisions  of 
this  rule  apply  to  the  Chicago  Match. 
First,  users  of  Chicago  Match  may  not 
always  be  "responsible  broker-dealers." 
Second,  the  Firm  Quote  Rule 
contemplates  bids  and  offers  at  specific 
prices.  The  execution  prices  in  the 
Chicago  Match,  however,  are  a  function 
of  the  Consolidated  Best  Bid  and  Offer 
at  a  randomly  selected  time  in  the  future 
that  is  imknowTi  to  the  users  at  the  time 
the  OTders  are  entered.  Because  the 
execution  price  also  may  vary  with  the 
addition  of  liquidity  fees  and  credits, 
prices  are  essentially  unspecified. 
Third,  the  Firm  Quote  Rule 
contemplates  dissendnaticm  throughout 
the  trading  day  of  bids  and  offer 
quotations  with  respect  to  reported 
securities  traded  on  the  trading  floor. 
This  will  not  occur  with  the  Chicago 
Match,  were  orders  can  be  entered  and 
changed  without  being  subject  to 
execution  until  a  single  cross  time. 

The  Commission  also  beheves  that  the 
near  match  fancUon  does  not  involve  a 
hidden  auction  market,  but  rather  is 
simply  a  service  provided  to  cross 
participants  that  fail  to  achieve 
execution  in  the  match.  This  service  is 
no  different  than  a  broker  negotiating  a 
trade  in  the  crowd  on  an  exchange  floor 
or  off  an  exchange.  In  the  near  match 
function,  willing  participants  will  have 
the  option  to  have  a  near  match  broker 
call  them  to  negotiate  an  order.  There  is 
no  further  participation  at  this  point 
with  CJIX  or  the  Chicago  Match.»^ 

Third,  the  CHX  has  addressed  issues 
relating  to  its  order  execution  priority. 
The  NYSE  expressed  concern  that  trades 
executed  in  the  Chicago  Match  could 
trade  through  other  markets'  pubhshed 
quotations  if  hquidity  fees  or  credits  are 
deemed  a  part  of  the  price.  The 
Commission  beheves  that  the  amended 
Chicago  Match  rules  address  this  issue. 
As  amended,  the  Chicago  Match  rules 
will  limit  the  maximum  size  of  hquidity 
fees  or  credits  to  one  half  of  the  best  bid- 
offer  spread  at  the  time  of  execution. 
Therefore,  even  if  the  liquidity  fees  and 

tha«  if  two  or  man  membpn  of  an  exchange  have 
communicated  on  the  fioor  bids  or  offers  at  the 
same  price,  each  member  is  a  "responsible  broker 
or  daalar"  with  respect  to  that  bid  or  offer,  subject 
to  the  rules  of  priority  and  precedence  then  in  effect 
on  the  exchange.  Furtharmora.  if  a  member 
represenu  as  agent  another  member's  bid  or  offer, 
only  the  member  representing  the  bid  or  offer  on 
the  floor  wUl  be  conaidend  the  "raeponsible  broker 
or  dealer." 

**  ll««r»  who  have  entered  orders  which  are  not 
executed  chi  sbo  receive  Indications  ol  interest 
fr"»CHX  flonr  hrohta  id  may  chooae 

in<kpend«M)jr  to  contact  a  aoor  bfolur  to  i)ngaiiM«> 
a  trade. 


credits  are  counted  as  a  part  of  the 
execution  price,  no  market's  quotation 
will  be  traded  through. 

The  Commission  also  disagrees  with 
the  NYSE's  assertions  that  by  granting 
the  CHX  quote  priority  the  Chicago 
Match  will  allow  specialists  to  trade 
ahead  of  customer  orders.  The  NYSE's 
concern  arises  in  the  case  where  the 
specialist  enters  a  proprietary  quote,  hi 
this  instance,  it  is  possible  that  a 
speciali.9t  could  be  trading  ahead  of  a 
separately-entered  customer  order.  The 
Commission  beheves  th^  this 
possibihty  is  not  a  significant  concern 
in  this  context  for  two  reasons.  First,  a 
speciahst  could  not  trade  ahead  of 
customer  orders  that  he  was  holding, 
but  only  orders  that  brokers  or  other 
customers  separately  entered  into  the 
system.  Second,  a  customer  has  the 
choice  to  enter  an  order  by  sending  it  to 
the  CHX  floor  (in  which  case  it  will  be 
displayed)  so  that  his  order  will  be  a 

part  of  the  specialists  quotation  if  the 
customer  is  concerned  about  the 
possibility  of  a  specialist  trading  ahead 
of  his  order. 

Fourth,  the  Commission  beheves  that 
the  Oiicago  Match,  as  finally  amended, 
will  not  raise  significant  short-sale 
issues  under  Rule  lOa-1  of  the  Act.« 
The  Division  has  granted  the  Chicago 
Match,  as  amended,  an  exemption  from 
this  rule«*  because  the  orders  that  are 
ehgible  to  be  entered  into  the  Chicago 
Match  are  not  susceptible  to  the  abusive 
practices  that  die  rule  was  designed  to 
prevent  The  final  Chicago  Match  rules 
do  not  allow  short  sellers  to  enter  a 
hquidity  fee,  and  thus  any  order  to  sell 
short  is  less  likely  to  be  used  for 
manipulative  purposes.  Moreover,  the 
current  Chicago  Match  rules  provide  for 
order  execution  at  midpoints  between 
the  spread,  and  therefore  Chic^o  Match 
transactions  will  not  change  the  inside 
market  price,  fa  addition,  the  Chicago 
Match  pricing  system  is  strictly 
derivative  in  nature  and  thus  we  beheve 


"PMagraph  (a)  of  Rufe  lOa-l  covers  transactiom 
in  any  security  registered  on  a  nationai  sac  unties 
exchange,  if  tisdes  in  such  security  are  reportad  in 
the  consolidated  transaction  reporting  system.  A 
short  sale  of  a  reported  securirv  listed  on  a  .-latioiwi 
securities  exchange  may  not  be  effected  at  a  price 
either:  (1 )  below  the  last  reported  price  of  a 
transaction  reported  in  the  consolidated  transacti«o 
reporting  system  ("minus  tick"),  or  (2)  at  the  last 
reported  price  if  that  price  is  lower  than  the  hxt 
reported  difference  price  ("zero-minus  tick"). 

•*  A  short  sale  is  definad  in  Rule  3t>-3  under  t.'ie 
Act  as  any  sale  of  a  security  that  the  seller  does  not 
own  or  any  .'ale  that  is  consoiunated  by  delivery 
of  a  secnrity  borrowed  by,  or  for  the  account  of,  the 
seller.  Rule  3b-3  further  provides  that  a  person 
shall  tw  deemad  lo  own  a  security  oirfy  to  the  extent 
that  the  posoN  has*  •  net  kmg  position  in  that 
security. 
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it  is  unliEely  to  lend  itself  to  short-sale 
abuses. 

Fifth,  the  Commission  believes  that 
the  Chicago  Match  has  adequate 
controls  over  non-member  access.  The 
Act  contemplates  that  transactions  on  a 
national  securities  exchange  would  be 
conducted  by  "members."  Section 
3(a)(3)(A)  of  the  Act  refers  to 
transactions  being  conducted  by  various 
categories  of  exchange  "members." 
Section  6(c)(1)  of  the  Act  states  that 
national  secxirities  exchanges  shall  deny 
membership  to  any  person  who  is  not  a 
registered  broker  or  dealer  or  any 
natural  person  who  is  not,  or  is  not 
associated  with,  a  registered  broker  or 
dealer.^'  The  Chicago  Match,  however, 
allows  non-members  to  enter  orders  into 
the  system  if  a  CHX  member  is 
responsible  for  controlUng  and  clearing 
these  orders. 

The  Commission  believes  that  the 
Qiicago  Match  does  not  violate  the  Act 
by  allowing  some  limited  non-member 
access  to  its  system.  First,  a  non- 
member  entering  orders  may  only  do  so 
after  arranging  with  a  CHX  member  to 
be  legally  responsible  for  the  orders  the 
non-member  enters  into  the  Chicago 
Match.  The  non-member  must  notify  the 
CHX  of  this  arrangement  with  the  CHX 
member. 

In  addition,  each  non-member  must 
enter  into  a  Non-Member  User's 
Agreement  with  the  CHX  wherein  the 
non-member  agrees  to  be  bound  by  the 
applicable  rules  of  the  Exchange.  The 
CHX  asserts  that  the  Non-Member 
User's  Agreement,  by  its  express  terms, 
gives  the  Exchange  control  over  non- 
member  users.  This  agreement  states 
that  the  CHX  has  "the  right  to  terminate 
the  user's  use  of,  and  access  to,  the 
Chicago  Match,  without  prior  notice  for 
any  reason  ■  *  •  or  no  reason 
whatsoever."  The  CHX  states  that  this 
authority  to  remove  the  non-member 
user's  Chicago  Match  terminal  will 
allow  the  Exchange  to  act  quickly  to 
react  to  any  problems  with  a  non- 
member  user. 

Finally,  the  CHX  asserts  that  there 
will  be  supervision  over  non-members 
through  the  use  of  the  clearing 
agreement.***  This  agreement  provides 
that  the  clearing  member  agrees  to  clear 
all  trades  for  the  non-member  users  up 
to  a  specified  dollar  amount.  Each  user's 
maximum  user  threshold  will  be 


"'  Section  3(a)(3)(A)  of  the  Act  also  deHnes 
members  as  natural  persons  permitted  to  effect 
transactions  on  the  floor  of  the  exchange  without 
the  services  of  another  person  acting  as  a  broker 
[i.e..  an  exchange  member  such  as  a  registered 
trader). 

*»S«"  letter  from  George  T.  Simon,  Attorney, 
Foley  &  Lardner,  to  Sharon  Lawson,  Assistant 
Director.  SEC,  dated  July  25.  1994. 


programmejl  into  the  Chicago  Match  to 
prevent  the  non-member  user  from 
exceeding  its  threshold.  Orders  that 
exceed  the  programmed  threshold  will 
be  rejected  and  will  not  be  included  in 
the  match.  Clearing  members  will 
review  daily  reports  of  trades  in  the 
system  which  will  allow  for  the  early 
detection  amd  correction  of  problems.®^ 

The  Commission  agrees  with  the 
CHX's  asseitions  that  non-member  use 
of  the  Chicago  Match  can  be  analogized 
to  non-member  access  to  the  NYSE's 
Designated JOrder  Turnaround  System 
(the  reviseq  system  is  now  referred  to  as 
"SuperDofj).^"  The  NYSE's  SuperDot 
System  allcfws  computer  terminals  to  be 
placed  with  the  customers  of  members 
who  may  tHen  send  their  orders 
directly'^  t0  the  NYSE  for  processing. 
SuperDot  requires  NYSE  members  to 
monitor  customers'  electronic  orders 
and  to  provide  the  exchange  with  an 
acknowledgment  statement  indicating 
their  responsibility  for  orders.^*  The 
Commissioti  believes  that:  (1)  the 
requiremeilt  that  Chicago  Match  users 
gain  accessionly  throu^  an 
arrangement  with  a  CHX  member, 
which  has  legal  responsibihties  as  to  all 
user  activities  described  above;  (2)  the 
Chicago  Mitch's  clearing  thresholds  for 
non-membfrs;  (3)  the  ability  to 
immediately  terminate  a  user's  access  to 
Chicago  Match;  and  (4)  the  fact  that 
CHX  matcl:  es  currently  will  occur  only 
once  a  day,  ^^  all  serve  to  assure 
sufficient  c  sntrol  by  CHX  members  over 
the  activitii  !S,of  non-members  to  satisfy 
the  requirejnents  of  the  Act. 

Finally,  fiie  Commission  believes  that 
the  Chicagft  Match  is  consistent  with 
Section  6(b  1(4)  of  the  Act  which  requires 
the  equitab  e  allocation  of  reasonable 


••The  CHX 
can  terminate 
Chicago  Mate! 
agreement  at 
immediately 
access  to  Chii 

'"The  SupetDot 
routing  systen 
their  customefs 
limit  orders  ii 
the  specialist 
or  to  the  men 
been  executec 
execution  is 
office  over  th< 
the  order  to 
submitted  di; 

"Custome 
access  SuperOot 
In  some  cases 
subsequent 
providing  thii 

"NYSE  In 
January  25,  1 

"TheCHXJhas 
more  matches 
CHX  would 
Section  19(b) 
during  the 
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ilso  states  that  the  clearing  member 
he  non-member  user's  access  to  the 
by  terminating  the  give-up 
ill  and  this  would  cause  the  CHX  to 
t  irminate  the  non-member  user's 
ic  >go  Match. 

System  is  an  electronic  order- 
that  enables  NYSE  members  and 
to  quickly  transmit  market  and 
all  NYSE-listed  securities  directly  to 
>ost  where  the  securities  are  traded, 
>er  firm's  booth.  After  the  order  has 
in  the  auction  market,  a  report  of 
turned  directly  to  the  member  firm 
same  electronic  circuit  that  brought 
trading  floor,  and  the  execution  is 

to  the  comparison  system, 
must  obtain  the  electronic  means  to 

through  a  broker-dealer  member, 
the  member's  participation  in  the 
transmission  of  orders  is  limited  to 
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access. 
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indicated  that  it  may  wish  to  add 
upon  Commission  approval.  The 
ve  to  submit  a  proposal  pursuant  to 
]f  the  Act  to  add  additional  matches 
ing  day. 


dues  and  fees  among  members  and 
persons  using  exchange  facilities.  The 
differentiation  of  fiees  between 
displayed  and  non-displayed  orders  is 
reasonable  in  that  it  is  intended  to 
encourage  the  display  of  orders. 
Likewise,  the  payment  of  fees  to  market 
makers  is  reasonably  intended  to 
provide  incentives  for  market  makers  to 
provide  liquidity  to  the  system  and 
increase  the  match  rate. 

V.  Conclusion 

In  summary,  the  Commission  believes 
that  the  CHX  has  presented  a  proposal 
that  satisfies  the  standards  under  the 
Act  relating  to  national  securities 
exchanges.  In  analyzing  the  CHX 
proposal,  the  Commission  recognizes 
that  the  Chicago  Match  is  a  mixture  that 
brings  together  features  of  a  call  market 
with  the  market  making  capabilities  of 
the  CHX  floor.  Obviously,  such  systems 
represent  certain  challenges  in  fitting 
into  the  traditional  regulatory  mold 
envisioned  for  an  exchange  system 
under  the  Act.  For  the  reasons  discussed 
above,  however,  we  believe  that  the 
CHX  has  adequately  addressed  the 
transparency,  institutional  access,  and 
auction  market  trading  concerns.  The 
combination  of  the  limited  nature  of  the 
proposal  as  a  once-a-day  call  market,  the 
integration  of  the  CHX  quote  into  the 
match,  the  limitations  designed  to 
prevent  trade  throughs  of  the 
Consolidated  Best  Bid  and  Offer,  the 
reporting  of  trades  to  the  tape  including 
average  weighted  Uquidity  fees  and 
credits,  the  limitations  of  access  through 
agreements  with  a  CHX  clearing 
member,  and  the  fee  structure  to 
encourage  the  display  of  orders  during 
the  match,  all  lead  the  Commission  to 
conclude  that  the  proposal  is  consistent 
with  the  Act. 

It  is  therefore  ordered,  Pursuant  to 
Section  19(b)(2)  of  the  Act,^*  that  the 
proposed  rule  change  (SR-CHX-93-19) 
be,  and  hereby  is  approved. 

By  the  Commission: 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  94-30028  Filed  12-6-94;  8:45  ami 
BILUNC  CODE  a010-01-M 
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(RetoK*  No.  34-36032;  Fito  No.  SR-CBOE- 
94-42] 

Setf-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Listing  of  Long 
Tenn  Equity  Options  fLEAPS")  With  a 
Duration  of  up  to  60  IWonths  Until 
Expiration 

November  30, 1994. 

Pursuant  to  Section  19(b)n)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  Rule  lrt>-«  thereundCT,^ 
notice  is  hereby  given  that  on  November 
8, 1994,  the  Chicago  Board  Options 
Exchange  ("CBOE"  or  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  II,  and  IK  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oiiganization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  prc^oses  to  amend 
Exchange  Rule  5.8  to  permit  the  listing 
of  options  with  a  duration  of  up  to  60 
months  [i.e.,  five  years).  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary.  CBOE,  and  at  the 
CrHiimissJon. 

IL  Self-Regulatory  Organizatioa's 
Statement  of  tlie  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  It  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  Sections  (A),  (B),  and  (Q  below,  of 
the  most  significant  aspects  of  such 
statements. 

(A)  SeJf-ReguJatOFy  Organaation's 
Statement  of  the  Purpose  of.  ond 
Statutory  Basis  for,  the  Proposed  Rule 
Chang/e 

The  purpose  trf  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
options  with  a  duration  of  up  to  60 
months  (/.e.,  live  years).  The  Exchai^ 
presently  has  authority  to  list  long-term 
equity  opCians  ("LEAPS^  that  expire 
fnm  12  to  39  months  from  the  time  they 


are  Hsted.*  The  Exchange  represents 
that  there  has  been  increasing  member 
firm  and  customer  interest  in  longer 
term  instruments.  Therefore,  the 
Exchange  is  proposing  to  amend 
Exchange  Rule  5.6  to  permit  the  listing 
of  options  that  expire  up  to  60  months 
from  the  time  they  are  listed.  In 
addition,  the  Exchange  proposes  to 
amend  Rule  5.8  to  allow  up  to  ten 
additional  expiration  months  for 
LEAPS,  as  opposed  to  the  six  additional 
months  currently  allowed. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,*  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest 

IB)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 
The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  dote  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
Ui)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(a)  By  order  approve  such  proposed  rule 
dMnge.or 

(b)  Institute  proceedings  to  detenxiuw 
whether  the  proposed  rule  cfaaage  shoold  lie 
dia»ppro»e<L 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wrinen  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  xhai  n>ay  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-94-42  and  should  be 
submitted  by  December  28, 1994. 

For  the  Comirission,  by  the  Division  of 
Market  Regulation,  pursuant  to  dekftatni 
awthorify.* 

Margaret  H.  McFarland, 

Dep^y  Secretary. 

IFR  Doc.  »4-30027  Filed  12-6-94;  8^45  Ml] 
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IV.  Solicitatias  ( 

Interested  person  are  invited  to 
submit  written  daU,  views  and 


[Release  No.  34-35023;  FMe  No.  SR-Pt>lx- 
94-23] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Phiiadetphta 
Stocl(  Exchange  Rotating  to  inter- 
Currency  Spread  Priority 

November  29, 1994. 

Pursuant  to  Section  19{b)f1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
August  1, 1994,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phbc"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n.  and  III  below,  which  Ifenw 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
char^  from  interested  persons. 

I.  Sdf-Rcgttlatery  Orgaaizatioa's 
SlalemcM  of  Ike  Tcnas  ef  SnbstMc*  of 
the  Proposed  Rule  Chaage 

The  Phbi.  puisuaot  to  Rule  19b-4  ot 
the  Act,  pn^toses  to  amend  Rules  1033 
and  1066  toaUow  sptead  priority  for 

eligible  spreads  between  two  different 


M5U..S.C.  §78s<bKl)n9M) 
=  17CFR240.19b-4|l«»IJ. 


•isu.s.c$7ewt^mn). 
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foreign  cvurrency  options  ("FCOs").  For 
example,  a  Deutsche  mark  call  and  a 
Frendi  franc  put  could  be  executed  as 
a  spread,  such  that  the  bid/offer  could 
be  expressed  as  a  net  credit  or  debit  and 
a  single  execution  could  occvi  as  long 
as  at  least  one  individual  component 
(leg)  of  each  spread  is  executed  at  a 
better  price  than  the  established  bid/ 
offer  and  no  leg  is  executed  outside  of 
the  established  bid/offer  for  that  option 
contract. 

In  order  to  permit  the  execution  of 
inter-currency  spreads,  a  definition  of 
this  type  of  order  is  proposed  to  be  • 
added  to  Fhlx  Rule  1066,  as  a 
subcategory  of  "spread"  orders,  which 
is  a  subcategory  of  "hedge"  orders.  Alsa, 
the  Phlx  preposes  to  adopt  new 
paragraph  (i)  to  Rule  1033.  which 
establishes  spread  priority  principles  for 
inter-currency  spreads.  On  November 
18. 1994,  the  Phbc  filed  Amendment  No. 
1  to  the  proposal  to  renumber  a 
proposed  paragraph  due  to  recent 
changes  to  Rule  1033.2 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Phlx,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's^ 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  Cor,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Currently,  an  option  spread  is 
executable  as  a  single  transaction  at  a 
total  net  debit  or  credit  with  one  contra- 
side,  pursuant  to  Phbc  Rule  1033(d). 
Under  this  provision,  an  eligible  spread 
can  be  afforded  spread  priority  as  long 
as  the  net  credit/debit  improves  the 
established  market  for  the  spread  as 
measured  by  the  aggregate  price  of  the 
respective  legs  if  executed  individually. 

The  Commission  recently  approved  a 
Phlx  proposal  to  expand  the  spread 
priority  provisions  applicable  to  FCOs 
to  include  three-way,  ratio,  and  multi- 


spread  trans  actions.^  Specifically,  that 
proposal  ex  >anded  upon  the  existing 
requiremen  (in  Rule  1033(d))  to 
improve  the  estabhshed  market  as 
follows:  at  1  iast  one  options  leg  must  be 
executed  at  a  better  price  than  the 
established  market  for  that  option  as 
well  as  thatjno  option  leg  be  executed 
outside  of  i  le  established  market  for 
that  option. ' 

The  purpi  )se  of  this  proposal  is  to 
extend  spre  id  priority  to  spreads 
involving  i\  ro  different  foreign  currency 
options.  Foi  example,  a  spread  could  be 
executed  be  tween  any  two  FCOs, 
American- '  or  European-style  ^ 
expiration,  md  any  expiration  date 
(regular,  m(  nth-end,  or  long-term). 
Inter-ciurer  cy  spread  priority  pursuant 
to  the  propi  ised  rule  change  would  not, 
however,  b(  available  for  cross-rate, 
cash/spot,  <  r  the  Exchange's  customized 
FCOs. 

Accordin  ;  to  the  Phlx,  absent  spread 
priority,  inl  sr-currency  spreads  can  be 
executed  as  contingency  orders 
pursuant  to  Phlx  Rule  1066.  For 
example,  ai  i  FCO  floor  broker  would 
quote  a  Fre  ich  franc  market  as  well  as 
a  Swiss  fra]  ic  market,  in  each  respective 
trading  cro'  vd;  then,  the  floor  broker 
would  aim(  lunce  "99  bid  for  99  Sep  99 
French  frai  c  calls  if  i  can  sell  99  Dec  99 
Swiss  frant  puts  at  99."  However,  each 
component  of  the  spread,  however, 
must  be  bid/offered  individually, 
which,  according  to  the  Exchange, 
generally  n|eans  that  each  component  is 
executed  at  a  price  better  than  the 
established  bid/offer.  In  addition,  the 
Exchange  believes  that  because  each  leg 
must  be  ex  touted  between  the 
establishec  market,  such  contingency 
orders  are  :  nore  likely  to  be  broken  up 
by  market  Interest  in  one  leg,  such  that 
the  end  reailt  may  be  a  different 
number  of  contracts  for  each  leg. 

Rule  10€p(f)(l)  defines  a  spread  as  an 
order  to  bi^  a  stated  number  of  option 
contracts  aiid  to  sell  the  same  number 
of  option  contracts,  in  a  different  series 
of  the  sami  class  of  options.  The 
Exchemge  aow  proposes  to  adopt  Rule 
1066(f)(1)(A)  to  define  inter-currency 
spreads  bei  :ause  the  existing  definition 
requires  th  it  both  orders  be  for  the  same 
class  of  FC  3s,  which  does  not  allow  for 


'  See  Letter  b-om  Edith  Hallahan.  Phlx.  to  Michael 
VValinskas.  Derivative  Products  Regulation,  SEC, 
dated  Nov.  17.  1994. 


'  See  Secur  t 
(November 

<Asa  resu 
debit  necessa 
for  the  s[ 
market  for  at 


•2«. 

1 


a  iy\ 


»An 
exercised  at 
option. 

*A  Europe) 
exercised  dui 
prior  to  expii  ition 


ies  Exchange  Act  Release  No.  35015 
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ng  a  specified  period  immediately 
of  the  option. 


spreads  involving  FCOs  in  different 
currencies. 

The  Exchange  beUeves  that  executing 
inter-currency  spreads  subject  to  a 
spread  priority  provision  is  appropriate 
for  several  reasons.  First,  inter-currency 
spreads  provide  a  trading  strategy  for 
FCO  market  participants  based  on  the 
interplay  between  the  currencies  of  two 
countries,  similar  to  the  advantages  and 
opportunities  associated  with  cross-rate 
FCOs.  The  Exchange  believes  that  the 
availability  of  such  strategies  should 
enhance  liquidity  in  existing  FCOs. 

Second,  the  Phlx  emphasizes  that 
inter-currency  spreads  are  not  a  new 
trading  strategy,  as  they  are  currently 
executable  as  two  separate,  contingent 
orders.  Instead,  inter-currency  spread 
priority  is  intended  to  facilitate  the 
execution  of  such  orders,  which, 
according  to  the  Exchange,  often  proves 
to  be  difficult.  For  example,  the 
execution  of  inter-currency  spreads  as 
contingency  orders  may  present  a 
logistical  problem  as  floor  brokers  must, 
in  exercising  due  diligence,  shuttle 
between  two  trading  crowds  or,  to 
prevent  a  trade  from  occurring  while  the 
floor  broker  is  in  the  second  crowd, 
utilize  two  floor  brokers  to  execute  such 
an  order. 

The  requirement  in  proposed  Phlx 
Rule  1033(i)  that  each  leg  of  an  inter- 
currency  spread  be  executed  at  or 
within  the  market  for  the  individual  leg, 
and  that  at  least  one  leg  is  executed  at 
a  price  which  improves  the  established 
market,  should,  according  to  the 
Exchange,  protect  investors  and  the 
public  interest  as  well  as  prevent 
manipulative  acts  and  practices.  The 
Exchange  states  that  this  requirement  is 
also  consistent  with  Phlx  Rule  118 
which  provides  that  when  a  bid/offer  is 
clearly  established,  no  bid/offer  outside 
that  price  shall  be  established.  The 
Exchange  further  believes  that  spread 
priority  for  inter-currency  spreads 
should  facilitate  a  more  simplified 
execution  procedure  for  such  orders. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act.  in  general,  and 
with  Section  6(b)(5),'  in  particular,  in 
that  it  is  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Buriden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


'  15  U.S.C.  78f(b)(5)  (1988). 
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(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the    J 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed  rule 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fttim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phbc.  All  submissions  should  refer  to 
File  No.  SR-Phbc-94-23  and  should  be 
submitted  by  December  28, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Mai-garet  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-30029  Filed  12-6-94;  8:45  am] 
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[Release  No.  34-35028;  FHe  No.  SR-PWx- 
94-67] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed  . 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  an 
Enhanced  Parity  Split  for  Index  Option 
Trades 

November  30, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
November  1, 1994,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Phbc.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
frx>m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend 
Exchange  Rule  1014(g)  and  Commentary 
.17  thereunder  in  order  to  provide  an 
enhanced  parity  spUt  for  specialists 
trading  index  options.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  Phlx,  and  at  the 
Commission. 

II.  Self-Regulatory  Oi^anization's 
Statement  of  the  Puq>ose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phbc  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  May  25, 1994,  the  Commission 
approved  the  Exchange's  proposal  to 
provide  new  options  speciafists  units 
("New  Units")  trading  newly-listed 
equity  options  classes  with  an  enhanced 
participation  in  parity  equity  option 
transactions  ("New  Specialist  Split").^ 

•15  U.S.C.  §78s(b)(l)  (1988). 
*  Specifically,  this  proposal  allows  New  Units  to 
execute  50%  of  the  contracts  in  transactions 


On  August  26. 1994.  the  Commission 
approved,  as  a  one-year  pilot  program, 
the  Exchange's  proposal  to  provide  an 
enhanced  parity  spUt  in  certain  assigned 
equity  options  classes  for  option 
specialists  not  qualifying  for  the  New 
Specialist  Split.^  by  each  of  those  filings, 
the  Phlx  indicated  that  the  enhanced 
parity  splits  would  be  applicable  to 
equity  options  specialists,  however,  the 
Phbc  represents  that  the  intent  of  the 
Exchange  in  proposing  those  rules  was 
to  hmit  the  proposals  to  options  traded 
on  the  Phbc's  Equity  Option  Floor, 
which  would  specifically  include  index 
options  but  exclude  foreign  currency 
options.  The  Exchange  represents  that 
index  options  are  traded  on  the  Equity 
Options  Floor  and  that  index  option  ' 
specialists  are  not  separate  and  distinct 
from  equity  options  specialists  trading 
at  the  Exchange.  Accordingly,  the  Phlx 
hereby  proposes  to  amend  Phlx  Rule 
1014(g)  and  Commentary  .17  thereimder 
in  order  to  expand  the  enhanced  parity 
split  proposals  discussed  above  to 
expressly  include  transactions  in  index 
options  traded  on  the  Exchange's  Equity 
Options  Floor.  Because  the  Exchange 
represents  that  this  was  the  original 
intent  of  the  proposals  discussed  above, 
the  Exchange  does  not  expect  any  new 
objections  to  be  raised  by  amending  its 
rules  to  extend  the  enhanced  parity  spht 
to  trades  in  index  options. 

The  Phlx  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act  in  particular  in  that  it  is  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade  by 
providing  specialists  with  additional 
incentives  to  make  deep  and  Uquid 
markets  in  index  options. 

(B)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Phbc  does  not  believe  that  the 
proposed  nde  change  vdll  impose  a 
burden  on  competition. 


involving  newly-listed  equity  opt  ions"  classes  where 
the  New  Unit  is  on  parity  with  one  Registered 
Options  Trader  C-ROT")  and  40%  of  the  contracts 
in  such  transactions  where  the  New  Unit  is  on 
parity  with  two  or  more  ROTS.  See  Securities 
Exchange  Act  Release  No.  34109  (May  25.  1994),  59 
FR  28570  (June  2,  1994). 

•Specifically,  this  proposal  provides  that  in 
certain  circumstances  and  for  certain  options 
classes,  an  equity  option  specialist  is  eligible  to 
receive  an  enhanced  participation  in  parity  equit>' 
option  trades  by  being  counted  as  two  crowd 
participants.  See  Securities  Exchange  Act  Release 
No.  34606  (August  26,  1994).  59  FR  45711 
(September  2, 1994)  (order  approving  proposal  on 
a  pilot  basis  until  August  26. 1995). 
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(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Dale  of  EfiEectiveness  of  the 
Propoeed  Rule  Change  and  Timing  for 
Conuaiscion  Action 

The  Exchange  has  requested  that  the  ' 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the- 
proposed  nile  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6(b)(5).'' 
Specifically,  the  Commission  finds  that 
the  Phlx  proposal  to  expand  its  rules 
regarding  enhanced  parity  splits  for 
specialists  to  include  index  options,  in 
addition  to  equity  options,  does  not 
create  any  regulatory  concerns  that  were 
not  adequately  addressed  by  the  Phlx 
when  tlw  Conunission  approved  the 
enhanced  parity  splits  available  to 
specialists  trading  equity  options.^ 
Index  options  trade  on  the  Exchange's 
Equity  Options  Floor  and  are  subject  to 
trading  rules  substantially  similar  to 
those  applicable  to  equity  options. 
Accordingly,  the  Commission  believes 
that  there  is  no  regulatory  reason  to 
distinguish  between  equity  and  index 
options  with  regard  the  availability  of 
an  enhanced  participation  for  specialists 
in  parity  option  transactions. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  in  order  to 
provide  specialists  trading  index 
options  with  the  same  benefits  available 
to  specialists  trading  equity  options. 
Additionally,  because  one  of  the 
enhanced  parity  spUt  proposals  was 
approved  as  a  one-year  pilot  program,'* 
the  Commission  believes  it  is 
appropriate  to  accelerate  approval  of  the 
proposed  rule  change  to  provide  the 
Exchange  with  as  much  time  as  possible 
in  order  to  gather  data  on  the  effect  and 
utility  of  the  pilot  program  prior  to  its 
expiration.  Accordingly,  the 
commission  believes  it  is  consistent 
with  Sections  6(b)(5).and  19(b)(2)  of  the 
Act  to  approve  the  proposed  rule  change 
on  an  accelerated  basis. 


rv.  SoHcitat  on  of  Comments 

'  Interested  persons  are  invited  to 
submit  writi  ;n  data,  views  and 
arguments  o  mceming  the  foregoing. 
Persons  mail  ing  written  submissions 
should  file  SIX  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission ,  450  Fifth  Street,  N.W., 
Washington  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendment  ,  all  written  statements 
with  respecl  to  the  proposed  rule 
change  that  ue  filed  with  the 
Commissior  ,  and  all  written 
communica  ions  relating  to  the 
proposed  ru  e  change  between  the 
Commissior  and  any  person,  other  than 
those  that  ni  ay  be  withheld  firom  the    ' 
public  in  ac  :ordance  with  the 
provisions  c  f  5  U.S.C.  552,  will  be 
available  foi  inspection  and  copying  in 
the  Commis  >ion's  Public  Reference 
Section.  45(  Fifth  Street,  N.W., 
Washington  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  t  le  principal  office  of  the 
Phlx.  All  su  >missions  should  refer  to 
File  No.  SR-  Phlx-94-57  and  should  be 
submitted  b  r  December  28.  1994. 

It  is  there  ore  ordered.  Pursuant  to 
Section  190  )(2)  of  the  Act '  that  the 
proposed  ru  e  change  (SR-Phlx-94-57), 
as  amended  is  hereby  approved. 

For  the  Coi  imission,  by  the  Division  of 
Market  Regul  ition,  pursuant  to  delegated 
authority." 

Margaret  H.  I  IcFarland, 
Dep  u  ty  Secre  ary. 
|FR  Doc.  94-;  0030  Filed  12-e-94:  8:45  am] 
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'•  See  suptu  notes  2  and  3. 
•  .S<f  supra  note  3. 
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participants  to  AUTQ-X  orders.  On 
August  10, 1994,  the  Commission 
published  notice  of  the  proposed  rule 
change  in  the  Federal  Register  to  solicit 
comment  fi'om  interested  persons.^  No 
comments  were  received.  On  October 
28, 1994,  PHLX  filed  with  the 
Commission  Amendment  No.  1  in  order 
to  clarify  certain  operations  of  the 
Wheel  and  to  amend  certain  provisions 
of  Floor  Procedure  Advice  F-24.3  On 
November  15, 1994.  PHLX  filed  with  the 
Commission  Amendment  No.  2  which 
clarifies  the  interaction  between  the 
Wheel  and  the  trading  crowd.*  This 
order  approves  the  proposal,  including 
Amendments  No.  1  and  No.  2  on  an 
accelerated  basis. 

I.  Description 

The  proposed  rule  change  adopts 
Floor  Procedure  Advice  F-24,  AUTO-X 
Contra-Party  Participation  (The  Wheel), 
which  establishes  an  automated 
mechanism  for  assigning  floor  traders 
[i.e.,  specialists  and  Registered  Option 
Traders  ("ROTs")),  on  a  rotating  basis, 
as  contra-side  participants  to  AUTO-X 
orders. 

The  AUTO-X  system  is  the  automatic 
execution  feature  of  the  Exchange's 
Automated  Options  Market  ("AUTOM") 
system.5  AUTO-X  provides  customers 
with  automatic  executions  of  eligible 
option  orders  at  displayed  markets.^ 
Currently,  floor  trader  contraside 
participation  defaults  to  the  account  of 


2  Securities  Exchange  Act  Release  No.  34481 
(August  3.  1994).  59  FR  40943. 

^  Specifically.  Amendment  No.  1  will  require  that 
an  ROT  be  present  in  its  Wheel  assignment  area  to  ' 
particiftate  in  Wheel  executions:  that  an  ROT  be 
actively  making  a  market  in  options  in  order  to 
participate  in  the  Wheel:  and  to  permit  the  Options 
Committee  to  conduct  the  six  month  review  of  the 
Wheel,  instead  of  the  Allocation.  Evaluation  and 
Securities  Committee.  Letter  from  Gerald  D. 
O'Connell,  First  Vice  President,  Market  Regulation 
and  Trading  Operations,  PHLX,  to  Michael 
Walinskas,  Branch  Chief.  Office  of  Market 
Supervision,  Division  of  Market  Regulation, 
Commission  (October  24, 1994). 

••  Letter  bom  Gerald  D.  O'Connell.  First  Vice 
President.  Market  Regulation  and  Trading 
Operations,  PHLX.  to  Christine  Sibille,  Office  of 
Market  Supervision,  Division  of  Market  Regulation. 
Commission  (November  15, 1994). 

^  AUTOM  is  an  on-line  system  that  allows 
electronic  delivery  of  options  orders  from  member 
firms  directly  to  the  appropriate  specialist  on  the 
Phlx  options  trading  floor,  with  electronic 
confirmation  of  order  executions.  On  March  31. 
1988,  the  Commission  first  approved  the  Phlx's 
operation  of  the  AUTOM  system  on  a  pilot  basis. 
Securities  Exchange  Act  Release  No.  25540  (March 
31,1988),  53  FR  11390. 

"Public  customer  orders  up  to  25  contracts  arc 
eligible  for  AUTO-X.  Securities  Exchange  Act 
Release  No.  32906  (September  15,  1993),  58  FR 
49345.  Orders  eligible  for  automatic  execution  are 
(1)  printed  in  hard  copy  form  at  the  floor 
representative  booth  of  the  delivering  member 
organization:  (2)  displayed  on  the  trading  crowd 
screen  with  buy/sell  Information  omitted:  and  (3) 
printed  in  hard  copy  fomi  at  the  specialist  post. 
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the  specialist,  and  the  addition  of  ROTs 
or  orders  from  the  trading  crowd  or  the 
specialist's  Umit  order  book  as  contra- 
side  participants  to  AUTO-X  orders 
requires  manual  keypunch  entries.''  The 
Wheel  automatically  includes  eligible 
ROTs  in  AUTO-X  executions  and 
specifies  how  such  trades  will  be  split 
among  the  speciaUst  and  ROTs. 
Customer  orders,  both  on  the  limit  order 
book  and  in  the  trading  crowd,  will 
continue  to  receive  priority  in 
accordance  with  PHLX  rules.  An  ROT. 
whether  on  the  Wheel  or  not,  also  may 
have  priority."  If  priority  is  established 
for  the  limit  order  book,  a  member  of  the 
trading  crowd,  or  an  ROT,  the  specialist 
will  stop  the  Wheel's  operation  and 
manually  assign  the  trade  to  the  contra- 
party  with  priority. 

The  specialist  and  any  signed  on 
ROTs  will  be  listed  on  the  Wheel.' 
ROTs  must  sign  on  to  the  Wheel  in 
person  on  the  trading  floor  from 
terminals  designated  by  the  Exchange. 
ROTs  may  sign  on  before  9:30  a.m.  for 
the  entire  trading  day  or  before  12:30 
p.m.  for  trading  after  12:30  p.m.  An  ROT 
may  not  sign  on  after  12:30  p.m.  for  the 
first  time  that  trading  day. 

Contra-side  participation  of  AUTO-X 
orders  are  assigned  to  Wheel 
participants  in  circular  rotation.  The 
specialist  receives  the  first  assignment 
of  trades  for  the  day  in  each  respective 
option.  Thereafter,  the  Wheel  assigns 
trades  to  ROTs  in  an  order  standardized 
for  that  day  on  a  random  basis.  >°  If  there 
are  five  or  more  ROTs  signed  onto  the 
Wheel,  the  specialist  participates  in  the 
first  trade  of  the  day  and  every  fifth 
assignment  thereafter.  Each  ten  lot  or 
order  (whichever  is  smaller)  constitutes 
an  assignment.  For  AUTO-X  orders 
greater  than  ten  contracts,  each  ten  lot 


'  Under  the  previous  method,  ROTs  were  eligible 
for  participation  when  they  had  established  priority 
or  parity  at  the  execution  price.  Under  the  proposal, 
an  ROT  at  parity  may  only  be  assigned  trades 
through  the  Wheel. 

•An  ROT  may  have  price  priority  (if  the  best  bid 
or  offer  is  the  ROTs  alone)  or  time  priority  (the 
ROT'S  bid  or  offer  was  clearly  established  first  at 
that  price). 

« Specialists  must  participate  on  the  Wheel.  ROTs 
may  participate  on  the  Wheel  in  assigned  issues. 
ROTs  are  limited  to  participating  in  one  Wheel 
assignment  area  (two  contiguous  quarter  turrets)  at 
any  given  time.  ROTs  must  be  present  in  the  Wheel 
assignment  area  to  participate  in  Wheel  executions, 
although  brief,  reasonable  absences  will  be 
permitted.  ROTs  must  be  actively  making  markets 
in  assigned  options.  ROTs  may  sign  on  in 
individual  options.  No  two  associated  or  dually 
affiliated  ROTs  may  be  on  the  Wheel  for  the  same 
option  at  the  same  time. 

"The  first  ROT  is  selected  randomly  from  all 
ROTs  that  sign  on  prior  to  9:30  a.m.  All  other  ROTs 
are  prioritized  for  receipt  of  orders  based  on  the 
badge  numbers  following  sequentially  the  first 
ROT'S  badge  number.  If  other  ROTs  sign  on  for  the 
12:30  p.m.  session,  the  priority  list  is  re-randomized 
for  that  session. 


or  remaining  portion  of  the  order 
constitutes  an  assignment.  The 
procedure  for  rotating  trades  among 
participants  vkill  be  reviewed  by  the 
Exchange's  Option  Committee  after  six 
months. 

An  ROT  may  sign  off  the  Wheel  at  any 
time  during  the  trading  day,  which 
becomes  effective  for  all  listed  options. 
An  ROT  may  sign  ofi^  twice  each  trading 
day  and  still  be  eligible  to  sign  on  again 
that  day;  after  the  third  sign  off,  that 
ROT  is  no  longer  eligible  for  the  Wheel 
that  day.  ROTs  who  sign  on  for  the  half- 
day  session  beginning  at  12:30  p.m.  may 
only  sign  off  once  and  still  be  eligible 
to  sign  on  again  that  day.  A  floor  official 
may  modify  the  sign  on/sign  off 
procedures  in  extraordinarv 
circumstances. 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder.  Section 
6(b)(5)  of  the  Act  provides  that  the  rules 
of  the  exchange  must  promote  just  and 
equitable  principles  of  trade  and  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  in  general  to  protect  investors  and 
the  public  interest." 

The  proposal  will  help  the  PHLX  to 
provide  an  orderly  market  and  to 
encourage  small  investor  participation 
in  the  options  markets  by  facilitating  the 
use  of  AUTO-X.  AUTO-X  enhances  the 
Exchange's  ability  to  execute  small 
public  customer  orders  in  a  timely, 
accurate,  and  efficient  manner.  The 
manual  assignment  of  contra- 
participation  increases  the  time  needed 
to  execute  each  trade  through  AUTO-X. 
During  periods  of  heavy  trading  volume, 
this  manual  operation  may  severely 
restrict  AUTO-X's  utihty.  Therefore,  the 
automation  of  assignments  of  contra- 
parties  for  AUTO-X  trades  should 
improve  order  processing  and 
turnaround  time.  By  not  manually 
entering  contra-participant  inforrnation 
for  each  trade,  the  Wheel  should  reduce 
opportunities  for  keypunching  errors.  In 
addition,  the  Wheel  should  generallv 
reduce  the  number  of  contra- 
participants  for  each  trade. '=  The 


"15U.S.C.§78f[b)(5)(1988). 

"Currently,  the  specialist  and  all  ROTs  with 
parity  or  priority  at  the  execution  price  would  be 
contra-participants  to  an  AUTO-X  trade,  lender  the 
Wheel,  the  maximum  number  of  contra-panicipants 
would  be  three.  (The  maximum  permissible  size  for 
AUTO-X  orders  is  twenty-five  contracts,  which 


rediiction  in  the  number  of  contra- 
parties  to  each  contract  may  increase  the 
efficiency  of  order  processing,  fiy 
enhancing  AUTO-X's  utility,  the 
proposal  should  assist  in  providing  a 
free  and  open  market. 

Finally,  the  Commission  finds  good 
cause  for  approving  Amendments  No.  1 
and  No.  2  prior  to  the  thirtieth  day  after 
the  date  of  pubfication  of  notice  of  filing 
thereof.  Amendment  No.  1  provides 
minor  amendments  to  the  procedure 
consistent  with  the  original  proposal. 
Amendment  No.  2  merely  clarifies  the 
interaction  between  the  Vvheel  and  the 
trading  crowd  and  limit  order  book.  The 
Commission  did  not  receive  any 
comments  on  the  original  proposal, 
which  was  noticed  for  the  full  statutor\ 
period. 

Interested  persons  are  in\ited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendments  No 
1  and  No.  2  to  the  proposed  rule  change. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  UTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to 
Amendments  No.  1  and  No.  2  between 
the  Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  522,  will  be 
available  for  inspection  and  copying  i.n 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  sue  h 
filing  also  will  be  available  at  the 
principal  office  of  PHLX.  All 
submissions  should  refer  to  file  No.  SR- 
PHLX-94-32  and  should  be  submitted 
by  December  28, 1994. 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  proposed  fiJe 
change  is  consistent  with  Section  6(h)(n :  c ; 
the  Act. 

It  is  therefore  ordered.  Pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
PHLX-94-32)  be.  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 


would  be  split  into  two  ten^ontract  aisi6nn:t-r,!> 
and  one  five-contract  assignment.) 

'M5U.S.CS78s(b)(2)(1988). 

"  17  CFR  S  200.3a-3(aMl2)  (1994). 
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Margaret  H.  McFaiiuMl. 

Depu  ty  Secretaiy. 

IFR  Doc.  94-30031  Filed  12-6-94;  8:45  am] 

BILLING  COOE  W1«-«MN 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  (Msaaler  Loan  Araa  «2754] 

Florida  <And  Contiguous  Counties  in 
Georgia);  Declaration  of  Disaster  Loan 
Area 

Leon  and  Wakulla  Counties  and 
contiguous  counties  of  Franklin, 
Gadsden,  Je&rson,  and  Liberty  in  the 
State  of  Florida  and  Grady  and  Thomas 
Counties  in  the  State  of  Georgia 
constitute  a  disaster  area  because  of 
damages  caused  by  heavy  rains  and 
subsequent  flooding  between  October  1 
and  October  6, 1994  as  a  result  of 
Tropical  Depression  #10.  Applications 
for  loans  for  physical  damage  may  be 
filed  until  the  close  of  business  on 
January  30, 1995  and  for  economic 
injury  until  the  close  of  business  on 
August  29, 1995  at  the  address  Hsted 
below:  U.S.  Small  Business 
Administration,  Disaster  Area  2  Office, 
One  Baltimore  Place.  Suite  300.  Atlanta, 
CA  30308. 

or  other  locally  announced  locations. 

The  interest  rates  are: 


[Declaration  ol 


Percent 

For  Physical  Damage: 

Homeowners  wilh  credt  avail- 

able elsewtwre „ 

8.000 

Homeowners  without  credit 

avaiJatiie  elsewhere  

4.000 

Businesses  with  credit  available 

elsewhere 

8.000 

Businesses  and  rxKvprofit  or- 

ganizations without  credit 

available  eisewtiere  

4000 

Others  (ifK)udir>g  non-protit  or- 

ganizations) with  credit  avail- 

ab'e  elsewhere 

7  125 

For  Ecorx>rnc  Injury: 

Businesses  and  small  agricul- 

tural cooperatives  without 

credit  available  elsewhere  .... 

-      4.000 

The  numbers  assigned  to  this  disaster  for 
physical  damage  are  275406  for  Florida  and 
275506  for  Georgia.  For  economic  injury  the 
numbers  are  840200  for  Florida  and  840300 
for  Georgia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  S9002  and  59008). 

Dated:  November  29, 1994. 
Cassandra  M.  Pulley, 
Acting  Administrator. 
IFR  Doc.  94-30007  Filed  12-16-94:  8:45  ami 

BILLING  cooe  ao2».et-M 


Loan  Aiea  «2756]        ACTION:  Notice  of  statutory  change. 


Florida;  DeMaretion  of  Disaster  Loan 
Area 

As  a  resu  t  of  the  President's  major 
disaster  de<  laration  on  November  28, 
1994, 1  find  that  Volusia  County  in  the 
State  of  Flo  rida  constitutes  a  disaster 
area  as  a  re  :ult  of  daniages  caused  by 
Tropical  St  >rm  Gordon  begiiming  on 
November  14, 1994,  and  continuing. 
Applicatioils  for  loans  for  physical 
damage  ma^  be  filed  under  the  close  of 
business  od  January  26, 199$,  {ind  for 
loans  for  eaonomic  injury  until  the  close 
of  businessfon  August  28, 1995,  at  the 
address  listed  below:  U.S.  Small 
Business  A  Iministration,  Disaster  Area 
2  Office,  Ol  le  Baltimore  Place,  Suite 
300,  Atlant  i,  Georgia  30308. 
or  other  loc  ally  aiuiounced  locations.  In 
addition,  a  iplications  for  economic 
injury  loan  ;  from  small  businesses 
located  in  I  le  contiguous  counties  of 
Brevard,  Fl  igler.  Lake,  Putnam,  and 
Seminole  ii   the  State  of  Florida  may  be 
filed  until  1  le  specified  date  at  the 
above  local  on. 

The  intei  est  rates  are: 


For  Physical 
Honneowner! 


Damage: 

with  credit  avail- 


able elsew  Here 

Homeowner^  without  credit 
available  tfsewhere  

Businesses  \^ith  credit  ava<tat)le 
elsewherei „ 

Businesses  irxj  norvprofit  or- 
ganizationt  without  credit 
available  dsewhere  

Others  (lnclioir)g  norvprofit  or- 
ganizationf )  with  credit  avail- 
able elsewihere 

For  Ecorx)mip  Injury: 

Businesses  ^nci  snail  agricul- 
tural cooperatives  wittioi/t 
credit  ava4at)le  eisewhere  .... 


Percent 


8.000 
4.000 
8.000 

4.000 

7.125 

4.000 


jr  assigned  to  this  disaster 
for  physical  damage  is  275606  and  for 
economic  i  ijury  the  number  is  840400. 

(Catalog  of  Ffcderal  Domestic  Assistance 
Program  Nol  39002  and  59008). 

Dated:  Notember  30. 1994. 
Bernard  Kulk, 

Associate  Ai  ministrator  for  Disaster 
Assistance. 

[FR  Doc.  94-130008  Filed  12-6-94:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Change  in  Statutory  Definition  of 
Public  Air<  raft 

agency:  Fe  deral  Aviation 
Administrcion,  DOT. 


SUMMARY:  This  document  notifies  all 
persons  whose  operations  may  be 
affected  by  the  change  in  the  statutory 
definition  of  public  aircraft  that  they 
will  need  to  take  steps  now  to  ensure 
that  their  operations  meet  all  applicable 
safety  regulations  when  the  new  law 
goes  into  effect,  or  to  obtain  an 
exemption. 

FOR  FURTHER  INFOfMATION  CONTACT: 
Dave  Catey,  AFS-220,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591, 
telephone  (202)  267-8094. 
SUPPLEMENTARY  INFORMATION:  A  new 
statutory  definition  of  public  aircraft 
was  signed  into  law  on  October  25, 
1994.  All  persons  whose  operations  are 
affected  by  the  change  in  the  statutory 
definition  of  public  aircraft  are  advised 
that  they  must  take  steps  to  ensure  that 
their  operations  meet  all  applicable 
safety  regulations  by  April  23, 1995,  the 
date  the  new  law  becomes  effective, 
unless  by  that  date  they  obtain  an 
exemption  as  provided  for  by  the  law. 
An  application  for  exemption  will  not 
stay  the  effective  date  of  the  statute.  The 
following  is  a  notice  from  the 
Administrator  advising  all  persons 
whose  operations  may  be  affected  by  the 
change  in  the  statutory  definition  of 
public  aircraft. 

Issued  in  Washington.  D.C.  on  November 
23, 1994. 
John  Walsh, 

Senior  Attorney.  General  Legal  Services 
Division. 

Appendix — Notice  to  all  Persons 
Whose  Operations  may  be  Affected  by 
the  Change  in  the  Statutory  Definition 
of  Public  Aircraft 

On  October  9. 1994.  Congress  passed  the 
Independent  Safety  Board  Act  Amendments, 
which  contained  a  major  change  in  the 
definition  of  "public  aircraft."  Under  the 
previous  statutory  definition,  pubic  aircraft 
were  exempt  from  many  types  of  FAA 
regulation. 

Under  the  new  statute,  many  of  those 
aircraft  will  not  be  subject  to  FAA  safety 
regulations.  For  example,  when  the  law 
becomes  effective,  aircraft  used  to  transport 
passengers  will,  in  some  circumstances,  no 
longer  be  considered  public  aircraft. 
Therefore,  the  operators  of  such  aircraft  will 
need  to  meet  civil  aircraft  requirements  for 
certification,  maintenance,  training,  etc., 
unless  they  qualify  for  narrowly  described 
exemptions.  Aircraft  operated  by  the  Armed 
Forces  and  intelligence  agencies,  however, 
will  retain  their  public  aircraft  status  unless 
operated  for  a  commercial  purpose. 

The  new  law  will  become  effective  on 
April  23, 1995.  Attached  for  your  information 
is  a  copy  of  the  new  law.  If  you  intend  to  use 
your  aircraft  in  operations  that  will  no  longer 
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be  consistent  with  public  aircraft  status,  then 
you  should  start  talung  steps  now  to  ensure 
that  your  operations  meet  all  applicable 
safety  rcgulatioos  by  the  time  the  new  law 
goes  into  eflect,  or  to  request  an  exemption 
as  described  in  the  new  law. 

Although  the  FAA  Administrator  has 
certain  authority  to  grant  exemptions  bom 
the  civil  aircraft  safety  regulations  to  "units 
of  government,"  the  agency  expects  to  invoke 
its  exemption  authority  only  when  the  public 
interest  clearly  demands  it.  To  obtain  an 
exemption  und^  the  stahite.  a  unit  of 
govennmeni  must  show  that  granting  the 
exemption  is  necessary  "to  prevent  an  undue 
economic  burden  on  tbe  unit  of 
government."  and  that  thf  avwtion  safety 


program  of  the  unit  of  government  is 
"effective  and  appropriate  to  ensure  safe 
operations  of  the  type  of  aircraft  operated  by 
the  unit  of  government." 

Earlier  this  year,  the  FAA  announced  dial 
it  would  reconsider  whether  public  aircraft 
status  is  lost  when  one  government 
reimburses  another  for  the  use  of  its  aiirraft. 
The  FAA  invited  comments  from  interested 
parties.  See  59  FR  39192  (August  1, 1994). 
With  Congress'  passage  of  the  new  law, 
however,  this  point  has  been  clarified.  Now, 
if  there  is  such  reimbursement,  the  aircraft 
will  be  civil  aircraft  unless  the  appropriate 
unit  of  government  certifies  "that  the 
operation  was  necessary  to  respond  to  a 
Kignificant  .-jnd  imminent  threat  to  life  at 


property,"  and  "that  no  service  by  a  private 
operator  was  reasonably  available  to  meet  the 
threat." 

If  you  haw  questions  about  how  the  new 
law  might  affect  your  operations,  you  may 
contact  Dave  Catey.  AFS-220,  (202)  267- 
8094.  We  would  appreciate  any  assistance 
you  can  provide  in  getting  this  information 
to  other  persons  or  organizations  that  may  be 
affected  by  the  change  of  law. 

Issued  this  3rd  day  of  November,  1994. 

Darid  R.  HjoMii, 

Adainstrator,  Federal  Aviation 
Administration. 

(PR  Doc.  94-30006  Filed  12-6-94;  8:45  ami 

BH.UMG  COOC  «»t»-1»-M 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub.  ■' 
L  94-409)  5  U.S.C.  552b(e)(3). 


ASSASSINATION  RECORDS  REVIEW  BOARD 

TIME  AND  DATE:  2:00  p.m.,  December  14. 

PLACE:  Room  205,  600  E  Street  NW., 

Washington,  IX;. 

STATUS:  Open  to  the  Public. 

TOPICS  TO  BE  COVERED: 

•  Definition  of  Assassination  Record 
(including  presentation  by  the  National 
Archives  and  Records  Acbninistration). 

•  Schedule  for  First  Quarter  of  Calendar  Year 
1995. 


CONTACT 
Sheryl  L 


Federal  Register 

Vol.  59.  No.  234 

Wednesday,  December  7,  1994 


Wednesday 
December  7,  1994 


>ERSON  FOR  MORE  INFORMATION: 
Walter,  General  Counsel, 

Room  201 1,  600  E  Street  N.W., 

Washingftjn,  DC  20530.  Telephone: 

(202)  724|-0088,  FAX:  (202)  724-0457. 

David  G.  B  larwell. 

Executive  director. 

(FR  Doc.  9  1-30168  Filed  12-5-94;  12:26  pm) 

BILLING  Cd  E  682(M)1-M 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  >LACE:  9:30  a.m..  Tuesday, 
Decemb^"  13. 1994. 


PLACE: 

L"Enfant 

20594. 


Tie 


Board  Room,  5th  Floor.  490 
'laza.  S.W..  Washington.  D.C. 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

6350A — Aviation  Accident  Report:  Impact 
With  Blast  Fence  Upon  Landing  Rollout. 
Action  Air  Charters  Flight  990,  Piper  PA- 
31-350,  Stratford,  Connecticut,  y\pril  27. 
1994. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty.  (202)  382-6525. 

Dated:  December  2. 1994 
Bea  Hardesty, 

Federal  Register  Uaison  Officer. 
(FR  Doc.  94-30138  Filed  12-5-94:  8:45  am] 

BILUNG  CODE  753»-«1-P 


Part  II 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Parts  121  and  135 

Part  135  Regulaloiy  Review;  Proposed 
Rule 


\  I  r\i 


DEPARTMENT  OF  TRANSPORTATION      recommer  dations  and  the  FAAs 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  121, 135 

[Docket  No.  27982,  Notice  94-33] 

Part  135  Reguiatory  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Request  for  comments. 

summary:  By  this  notice,  the  FAA 
solicits  comments  from  the  public, 
-including  Part  135  operators  that 
conduct  scheduled  operations  for 
compensation  or  hire  in  airplanes  with 
passenger  seating  configurations  of  10  to 
30  seats  and  aircraft  manufacturers,  on 
the  recent  recommendations  from  the 
National  Transportation  Safety  Board 
(NTSB)  related  to  commuter  airline 
safety.  The  FAA  seeks  comment  on  any 
aspect  of  the  NTSB  recommendations, 
without  limit,  including  the  potential 
safety  benefits  and  financial  costs,  if 
any,  for  each  of  the  NTSB 
recommendations.  Comments  received 
on  the  recommendations  enumerated  in 
this  notice  will  assist  the  FAA  in 
determining  future  regulatory  action 
and  may  point  out  specific  exceptions 
or  alternatives  that  should  be 
considered.  Comments  received  will  be 
considered  by  the  FAA  in  the 
rulemaking  process,  as  applicable. 
DATES:  Comments  must  be  received  on 
or  before  December  30, 1994. 
ADDRESSES:  Comments  should  be 
mailed,  in  triplicate,  to  Federal  Aviation 
Administration,  Attention:  Rules  Docket 
(AGC-200),  800  Independence  Ave., 
SW.,  Washington  DC,  20591.  Comments 
must  be  marked  Docket  No.  27982. 
Comments  may  be  examined  in  room 
915G  weekdays  between  8:30  a.m.  and 
5  p.m.,  except  on  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  On 
November  15,  1994,  the  National 
Transportation  Safety  Board  (NTSB) 
issued  10  recommendations  to  the 
Federal  Aviation  Administration  as  a 
result  of  the  NTSB's  study  of  commuter 
airline  safety.  The  FAA  is  considering 
rulemaking  for  each  area  where 
rulemaking  is  appropriate.  In 
announcing  these  recommendations,  the 
NTSB  stated  that  the  standards  for 
safety  should  be  based  on  the 
characteristics  of  the  flight  operations, 
not  the  seating  capacity  of  the  aircraft 
and  that  passengers  on  commuter 
airlines  should  be  afforded  the  same 
regulatory  safety  protections  granted  to 
passengers  flying  on  Part  121  airlii.    .. 

With  this  notice,  the  FAA  is  soUciting 
comments  on  the  following 


recommer  dations  and  the  FAA's 
response  t  lereto: 

1.  Revis  5  the  Federal  Aviation 
Regulatioits  such  that: 

•  All  sc  leduled  passenger  service 
conductec  in  aircraft  with  20  or  more 
passenger  peats  be  conducted  according 
to  the  protisions  of  14  CFR  Part  121. 

•  All  soieduled  passenger  service 
conductec  in  aircraft  with  10  to  19 
passenger  seats  be  conducted  in 
accordant  i  with  14  CFR  Part  121,  or  its 
functiona  equivalent,  wherever 
possible. 

2.  Requ  re  principal  operations 
inspecton  to  periodically  review  air 
carrier  flij  ht  operations  policies  and 
practices   oncerning  pilot  tasks  between 
flights  to  I  nsure  that  carriers  provide 
pilots  wit  1  adequate  resources  (such  as 
time  and    ersonnel)  to  accomplish  those 
tasks. 

3.  Revis ;  the  Federal  Aviation 
Regulatioi  is  contained  in  14  CFR  Part 
135  to  rec  aire  that  pilot  flight  time 
accumula  ed  in  all  company  flying 
conductec  after  revenue  operations 

*  *  •  suoi  as  training  and  check 
flights,  feay  flights  and  repositioning 
flights  *  j  *  be  included  in  the 
crewmemper's  total  flight  time  accrued 
during  revenue  operations. 

4.  Revise  within  1  year  the  pilot 
training  requirements  for  scheduled  Part 
135  operajors  such  that: 

•  All  pilot  training  for  aircraft  writh  10 
or  more  passenger  seats  be  conducted  in 
accordant  e  with  Subparts  N  and  O  of  14 
CFR  Part    21. 

•  All  p:  lots  are  provided  mandatory 
crew  resoi  irce  management  training  that 
incorporates  the  principal  components 
of  effective  CRM  training,  as  outlined  in 
Advisory  Circular  AC  120-51A,  "Crew 
Resource  Management  Training." 

•  All  fl  ghtcrew  members  complete 
the  initial  operating  experience 
currently  required  only  of  pilots-in- 
commanc  under  Part  135.244. 

5.  Issuet within  6  months  a  final  rule 
of  14  CFRPart  142  concerning  the 
certificati  >n  and  operation  of  training 
centers. 

6.  Revii  e  the  certification  standards 
for  Part  2!  i  and  for  Part  23  (commuter 
category)  lircraft  to  require  that  a  flight 
simulator  suitable  for  flightcrew 
training  i»ider  Appendix  H  of  Part  121, 
be  available  concurrent  with  the 
certification  of  any  new  aircraft  type. 

7.  Revise  the  Federal  Aviation 
Regulatitxis  to  require  all  flight 
attendemts  to  participate,  during 
recurrent  training,  in  emergency  drills 
that  allow  them  the  opportunity  to  use 
emergencxr  equipment  and  to  practice 
procedun  ss  under  simulated  emergency 
condition  s. 


UMI 


8.  Revise  the  Federal  Aviation 
Regulations  to  require  that  all  air 
carriers  operating  under  Parts  121  and 
135  establish  a  safety  function,  such  as 
outlined  in  Advisory  Circular  AC  120- 
59,  "Air  Carrier  Internal  Evaluation 
Programs." 

9.  Establish  a  joint  industry/ 
government  task  force,  such  as  an 
Aviation  Rulemaking  Advisory 
Committee  (ARAC),  comprising 
representatives  from  the  FAA,  air 
carriers,  aircraft  manufacturers,  and  the 
academic  community  to  review  the 
qualification  standards  and  training 
curriculum  of  air  carrier  inspectors.  The 
intent  of  the  task  force  should  be 
revisions  to  the  qualifying  and  training 
standards  for  air  carrier  inspectors  that 
will  (a)  increase  their  familiarity  with 
air  carrier  operations  and  maintenance 
in  general,  as  well  as  the  specific 
operations  of  the  air  carriers  they 
inspect;  and  (b)  enhance  their 
knowledge  of  the  Federal  Aviation 
Regulations  and  provide  for  more 
standardized  interpretation  and 
enforcement  of  the  regulations. 

10.  Enhance  the  level  of  safety  at 
airports  served  by  commuter  airlines  by: 

•  Seeking  legislative  action  within  6 
months  to  include  in  the  Airport 
Certification  Program  all  airports  served 
by  air  carriers  that  provide  scheduled 
passenger  service. 

•  Revising  and  expanding  14  CFR 
135,  following  enactment  of  the 
legislative  action  described  in  Safety 
Recommendation  A-94-203,  to  permit 
scheduled  passenger  operation  only  in 
airports  certificated  under  the  standards 
contained  in  Part  139,  "Certification  and 
Operations:  Land  Airports  Serving 
Certain  Air  Carriers." 

The  FAA  requests  that  commenters  be 
as  specific  as  possible  and  provide  as 
much  detail  in  comments  as  necessary 
to  facilitate  regulatory  decisionmaking. 
The  format  that  would  be  most  useful  to 
the  FAA  is  a  subpart  by  subpart  analysis 
of  the  impact  of  possible  rulemaking. 
Cost  information  is  also  particularly 
useful. 

Because  of  the  timeframe 
recommended  by  the  NTSB,  the  FAA 
requests  that  conunenters  be  timely  in 
their  response  to  this  notice.  The  agency 
does  not  anticipate  an  extension  of  the 
comment  period,  so  that  regulatory 
changes  may  be  proposed  in  a 
responsive  timeframe. 

The  FAA  anticipates  that  comments 
provided  in  response  to  this  notice  will 
assist  the  agency  in  adopting  or 
modifying  the  NTSB  recommendations 
to  establish  a  regulatory  framework  that 
will  enhance  safety  in  the  commuter 
airline  industry  while  not  being  overly 
burdensome  on  that  industry. 
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Issued  in  Washington,  DC  on  November  30. 
1994. 

Anthony  J.  Broderick. 

Associate  Administrator  for  Regulation  and 
Certification. 

(PR  Doc.  94-30005  Filed  12-1-94;  3:05  pm) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
SOCFRPartI? 

RIN  10ia-AD02 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Determination  of 
Critical  Habitat  for  the  Mexican  Spotted 
Owl 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  designate 
critical  habitat  for  the  Mexican  spotted 
owl  [Strix  occidentalis  lucida],  a 
subspecies  federally  listed  as  threatened 
under  the  Endangered  Species  Act  of 
1973,  as  amended  (Act).  A  total  of 
1.931,264  hectares  (ha)  (4.770,223  acres) 
of  critical  habitat  is  proposed.  This 
proposed  critical  habitat  designation,  if 
made  fmal,  would  provide  additional 
protection  requirements  under  section  7 
of  the  Act  with  regard  to  activities  that 
are  funded,  authorized,  or  carried  out  by 
any  Federal  agency.  As  information  is 
received  by  the  Service  from  the  Indian 
Tribal  Governments,  the  Mexican 
Spotted  Owl  Recovery  Team  (Team). 
Federal  and  State  agencies,  and  the 
general  public,  revisions  may  be  made 
to  this  proposal  to  incorporate  that  new 
information.  In  addition,  section  4  of  the 
Act  requires  the  Service  to  consider 
economic  impact  and  any  other  relevant 
impacts  pri<K  to  isaking  a  final  decision 
on  the  size  and  scope  of  critical  habitat. 
An  economic  analysis  is  currerttly  being 
prepared  and  notice  of  its  availability 
will  be  published  in  the  Federal 
Register  and  local  newspapers. 

OATIS:  Comments  will  be  accepted  until 
March  7, 1995.  The  Service  will  hold 
public  hearings  on  this  proposed  rule: 
dates  and  specific  locations  for  these 
hearings  will  be  published  in  the 
Federal  Register  and  local  newspapers 
at  least  15  days  prior  to  the  first  hearing. 

ADDRESSES:  The  complete 
administrative  record  for  this  rule  is  on 
file  at  the  U.S.  Fish  and  Wildlife 
Service.  New  Mexico  Ecological 
Services  State  Office.  2105  Osuna  NE.. 
Albuquerque,  New  Mexico  87113.  The 
complete  file  for  this  rule  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Fowler-Propst,  State 
Supervisor,  at  the  above  address  (505/ 
883-7877). 


SUPPLEMEiiTARY  MFORMATION: 
Sninmuy  ofPreposed  Action 

This  rul  i  proposes  to  designate 
critical  ha  litat  on  certain  lands  in 
Arizona,  h  ew  Mexico,  Utah,  and 
Colorado,  vhich  now  provide  habitat  or 
may  provi  le  habitat  for  the  Mexican 
spotted  ov  1,  and  that  are  managed  for 
timber  harvest.  The  Team  has  developed 
a  draft  Reoovery  Plan  that  identifies 
commerci)  il  timber  harvest  as  the  main 
manageme  nt  regime  presenting  a  threat 
to  Mexicai  i  spotted  owl  habitat. 

On  Febr  jary  14, 1994,  certain 
environme  ntal  groups  and  an  individual 
filed  a  law  suit  in  Federal  District  Court 
in  Arizona  against  the  Department  of  the 
Interior  foi  failure  to  designate  critical 
habitat  for  the  Mexican  spotted  owl.  Dr. 
Robin  Silv  ?r,  et  al.  v.  Bruce  Babbit,  et 
al.  CIV-9'  -0337-PHX-CAM.  On 
October  6. 1994.  the  Court  ordered  the 
Service  to,  "publish  a  proposed 
designation  of  critical  habitat,  including 
economic  exclusion  pursuant  to  16 
U.S.C.  Sec  1533(b)(2),  no  later  than 
December  1. 1994,  •  •  *  [and]  publish 
its  final  de  signation  of  critical  habitat, 
following  he  procedure  required  by 
statute  an<  Federal  regulations  for 
notice  anc  comment,  no  later  than  May 
27, 1995."  The  Service  plans  to  review 
the  inform  ition  which  has  been 
assembled  and  analyzed  by  the  Team  as 
it  makes  fi  [lal  determination  about 
designatio  i  of  critical  habitat  It  is 
anticipate*  that  the  draft  recovery  plan 
will  be  av)  ilable  for  public  review  and 
comment  ii  December  1994. 

The  Seirioe  is  also  pursuing 
conservatibn  agreements  and 
managemoit  programs  with  various 
Indian  Tribal  Governments  and  the  U.S. 
Forest  Serrice.  If  agreements  can  be 
reached  and  implementation  ensured  so 
that  special  management  consideration 
or  protectibn  is  not  necessary,  the 
Service  may  consider  excluding  those 
areas  from  critical  habitat.  Such      , 
manageme  nt  agreements  should  include 
commitm*  nts  to  implementation  of  the 
recovery  p  an  for  the  species  or 
equivaleni  protection. 
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aged  timber  harvest  methods  and 
wildfires,  and  decreased  habitat 
suitability  and  potential  increased 
predation  associated  with  habitat 
fi^gmentation. 

Previous  Federal  Actions 

The  entire  spotted  owl  species  {Strix 
occidentalis)  was  classified  on  the 
Service's  1989  Animal  Notice  of  Review 
(54  FR  554;  January  6. 1989)  as  a 
category  2  species.  A  category  2  species 
is  one  for  which  listing  may  be 
appropriate,  but  for  which  additional 
biological  information  is  needed  to 
support  a  proposed  rule.  The  northern 
spotted  owl  subspecies  (S.  o.  caurina) 
was  listed  as  a  threatened  species  on 
June  26, 1990  (55  FR  26194),  and  its 
critical  habitat  was  designated  on 
January  15. 1992  (57  FR  1796).  The 
California  spotted  owl  subspecies  (S.  o. 
occidentalis)  remains  a  category  2 
candidate. 

On  December  22, 1989,  the  Service 
received  a  petition  submitted  by  Dr. 
Robin  D.  Silver  requesting  the  listing  of 
the  Mexican  spotted  owl  as  an 
endangered  or  threatened  species  under 
the  Act.  On  February  27, 1990,  the 
Service  found  that  the  petition 
presented  substantial  information 
indicating  that  listing  may  be  warranted 
and  initiated  a  status  review.  In 
conducting  its  review,  the  Service 
published  a  notice  in  the  Federal 
Register  (55  FR  11413)  on  March  28, 
1990,  requesting  public  comments  and 
biological  data  on  the  status  of  the 
Mexican  spotted  owl.  On  December  6, 
1990,  the  Mexican  Spotted  Owl  Status 
Review  Team  completed  a  draft  report, 
and  on  February  20. 1991,  the  Service 
made  a  finding,  based  on  the  contents 
of  the  report,  that  listing  the  Mexican 
spotted  owl  pursuant  to  section 
4(b)(3)(B)(i)  of  the  Act  was  warranted. 
Notice  of  this  finding  was  published  in 
the  Federal  Register  on  April  11, 1991 
(56  FR  14678).  A  proposed  rule  to  fist 
the  Mexican  spotted  owl  as  threatened 
without  critical  habitat  was  published 
in  the  Federal  Register  on  November  4, 
1991  (56  FR  56344). 

In  the  November  4. 1991,  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  bear  on  whether  the  Mexican 
spotted  owl  should  be  listed.  The 
comment  period  was  reopened  from 
May  11, 1992.  to  September  1, 1992  (57 
FR  20073;  May  11, 1992)  to  allow    . 
submission  of  additional  comments. 
Appropriate  State  agencies,  coimty 
governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  directly 
contacted  and  requested  to  comment. 
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and  newspaper  notices  inviting  public 
comment  were  published  in  Arizona, 
New  Mexico,  Utah,  and  Colorado.  The 
Service  held  six  piiblic  hearings,  which 
were  announced  in  the  proposed  rule.  A 
notice  of  the  hearing  dates  and  locations 
was  published  in  the  Federal  Register 
on  January  2. 1992  (57  FR  35),  and  in 
notices  published  in  Arizona,  New 
Mexico.  Utah,  and  Colorado 
newspapers.  Interested  parties  were 
directly  contacted  and  notified  of  the 
hearings. 

After  a  review  of  all  comments 
received  in  response  to  the  proposed 
rule,  the  Service  pubfished  a  final  rule 
to  fist  the  Mexican  spotted  owl  as  a 
threatened  species  on  March  16. 1993 
(58  FR  14248).  Section  4(a)(3)  of  the  Act 
requires  Aat.  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service's  regulations 
(50  CFR  424.12(a)(2))  state  that  critical 
habitat  is  not  determinable  if 
information  sufficient  to  perform 
required  analyses  of  the  impacts  of  the 
designation  is  lacking  or  if  the  biological 
needs  of  the  species  are  not  sufficiently 
well  known  to  permit  identification  of 
an  area  as  critical  habiut.  At  the  time  of 
listing,  the  Service  found  that,  although 
considerable  knowledge  of  Mexican 
spotted  owl  habitat  needs  had  l>een 
gathwed  in  recent  years,  habitat  maps  in 
sufficient  detail  to  accurately  delineate 
these  areas  were  not  available. 
Subsequent  to  fisting,  the  Service  began 
gathering  the  data  necessary  to  develop 
this  proposed  rule. 

On  June  25. 1993.  and  again  on 
August  16. 1993,  the  Service  received 
petitions  to  remove  the  Mexican  spotted 
owl  from  the  List  of  Endangered  and 
Threatened  Wildlife  (delist).  In 
subsequent  petition  findings  pubUshed 
in  the  Federal  Re^er  (58  FR  49467.  59 
FR  1 5361 J  the  Service  addressed  the 
issues  raised  in  the  petitions  and 
determined  that  the  petitioners  did  not 
present  substantial  information 
indicating  that  delisting  the  Mexican 
spotted  owl  was  warranted.  The 
petitioners  have  legally  challanged  this 
decision  in  Federal  Kstrict  Court  in 
New  Mexico  in  CoaDtion  of  Arizona/ 
New  Meidco  Counties  for  Stable 
Economic  Growth  v.  United  States  Fish 
and  Wildlife  Senrice.  etal.,  CIV  94- 
1058-MV. 

Habitat  CSiwacteri^cs 

The  physical  and  biological  habitat 
features  essential  to  the  conservation  of 
the  Mexican  ^jotted  owl.  referred  to  as 
the  primary  constituent  elements, 
include  those  that  support  nesting, 
roosting,  foraging,  and  dispersal.  These 


elements  were  determined  from  studies 
of  Mexican  spotted  owl  habitat, 
including  h^itat  structure,  habitat  use. 
and  prey  preferences,  throughout  the 
range  of  the  owl. 

"The  v^etative  commimities  and 
structiu-al  attributes  used  by  the 
Mexican  spotted  owl  vary  across  its 
range.  The  vegetative  communities 
consist  primarily  of  warm-temperate 
and  cold-temperate  forests,  and,  to  a 
lesser  extent,  woodlands  and  riparian 
deciduous  forests.  The  mixed-conifer 
community  appears  to  be  most 
fi«quendy  used  in  portions  of  its  range 
(Skaggs  and  Raitt  1988;  Ganey  and 
Balda  1989). 

Mixed-conifer  forests  contain  several 
species  of  overstory  trees.  The  most 
common  are  white  fir  (Abies  concolor), 
Douglas  fir  (Pseudotsuga  menziesO).  and 
ponderosa  pine  (Ptnus  ponderosa).  Less 
common  species  are  southwestern  white 
pine  (P.  strobiformis),  limber  pine  (P. 
flexilis),  aspen  (Populus  tremuloides), 
and  corkbark  fir  {Abies  lasiocarpa  var. 
arizonica). 

The  understoiy  within  mixed-conifer 
communities  provides  important 
roosting  sites  for  Mexican  spottwl  owls. 
The  understory  usually  contains  the 
same  conifer  species  found  in  the 
overstory.  with  Gambel  oak  {Quercus 
gambelii),  maples  {Acer  grandidentatum 
and  A.  glabnim),  and  New  Mexico 
locust  {Robinia  neomexicana)  also 
present.  Montane  riparian  canyon 
bottoms  used  by  owls  in  the  mixed- 
conifer  zone  may  contain  box  elder 
{Acer  rtegundo).  narrowleaf  cottonwood 
{Populus  angustifolia),  maples  {Acer 
spp.),  and  alders  (i4/nusspp.). 

In  southeastern  Arizona,  owl  habitat 
types  include  mixed-conifer  and 
Madrean  Ever^een  Forest  and 
Woodland  (Ganey  and  Balda  1989: 
Duncan  and  Taiz  1992).  Below  the 
mixed-conifer  vegetative  zone  are  found 
two  series  of  Madrean  Evergreen 
Woodland;  the  upper  oak-pine  occurs  at 
1,675  to  2.200  meters  (5.500  to  7,200 
feet),  and  the  Iowa-  evergreen  oak 
(encinal)  occurs  at  1.525  to  1,980  meters 
(5.000  to  6300  feet).  Within  these 
vegetative  zones,  and  particularly  at 
lower  elevations.  Mexican  spotted  owls 
are  usually  found  in  steep,  forested 
canyons  with  rod^y  cdifiis. 

At  the  northern  edge  of  their  range  in 
northeastern  Arizona,  southwestern 
Colorado,  and  southern  Utah,  Mexican 
spotted  owls  occur  during  the  breeding 
season  betwe^i  1,340  and  2.160  meters 
(4,400  to  7.100  feet)  in  canyon  habitats 
within  pinyon-juniper  woodland  {Pinus 
edulis  and  Junipems  osteosperma)  or 
mixed-conifer  forests.  Canyon  habitat  is 
characterized  fay  the  cooL  humid 
conditions  found  in  the  deep,  steep- 


walled,  fractured  structures  of 
sandstone  slickrock.  Canyons  fi^uendy 
contain  riparian  and  conifer  pockets, 
and  adjacent  slopes  and  mesa  tops  are 
vegetated  by  a  variety  of  plant 
associations.  Although  no  studies  have 
been  completed,  preliminary  studies 
show  most  Mexican  spotted  owl  activity 
during  the  breeding  season  occuring 
within  and  adjacent  to  canyons.  Owls 
roost  in  the  riparian  and  coniferous 
pockets  of  canyon  bottoms,  on  ledges,  or 
in  cavities  in  the  slickrock  canyon  walls 
(Gutierrez  and  Rinkevich  1991;  van 
Riper  and  Wiliey  1992). 

Characteristics  associated  with 
forested  Mexican  spotted  owl  habitat 
usually  develop  with  increasing  forest 
age,  but  their  occurrence  may  vary  by 
location,  past  forest  management 
practices,  forest  t)rpe,  and  productivity. 
Although  Mexican  spotted  owl  habitat 
is  variable  over  its  range,  some  general 
attributes  are  common  to  the  subspecies* 
life-history  requirements  throughout  its 
range.  The  attributes  of  nesting  and 
roosting  habitat  typically  include  a 
moderate  to  high  canopy  closure  (60  to 
80  percent);  a  multi-layered  canopy 
with  large  overstory  trees  of  various 
species;  a  high  incidence  of  large  trees 
with  various  deformities  (e.g.,  large 
cavities,  broken  tops,  mistletoe 
infections,  and  other  evidence  of 
decadence);  large  snags;  accumulations 
of  fallen  trees  and  other  woody  debris 
on  the  ground;  and  sufficient  open 
space  below  the  canopy  for  owls  to  fly. 
Forest  habitat  characteristics  are  best 
expressed  in  older  mixed-conifer 
forests.  These  characteristics  may  also 
develop  in  younger  stands,  especially 
when  the  stands  contain  remnant  large 
trees  or  patches  of  Uuge  trees  from 
earlier  stands.  Certain  forest 
management  practices  may  also  enhance 
tree  growth  and  mature  stand 
characteristics  where  the  older,  larger 
trees  are  allowed  to  persist.  Ganey  and 
Balda  (1988)  found  an  average  of  402  ha 
(995  acres)  of  old-growth  forest  within 
the  847  ha  (2,092  acre)  average  home 
range  for  3  pairs  of  radio-monitored 
owls  in  northern  Arizona.  Fletcher 
(1990)  reported  an  average  of  62  ha  (134 
acres)  of  old^rowth  forest  and  an 
average  of  465  ha  (1,149  acres)  of 
suitable  habitat  within  the  management 
territories  established  by  the  U.S.  Forest 
Service  (USPS)  for  359  Mexican  spotted 
owl  sites  in  Arizona  and  New  Mexico. 
Mexican  spotted  owl  use  of  old  growth 
may  vary  greatly  among  regional  habitat 
types,  forest  types,  and  elevational 
ranges. 

Forest  habitat  required  for  Mexican 
spotted  owl  nesting  and  roosting 
appears  to  be  mc»e  restricted  than  that 
required  for  foraging.  Ganey  and  Balda 
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(1994)  found  significant  owl  selectivity 
in  habitat  use  in  a  comparison  of  the 
habitat  characteristics  of  roosting, 
foraging,  and  randomly  available  sites. 
Roosting  sites  had  larger  logs,  greater 
canopy  cover,  and  hi^er  densities  and 
basal  areas  of  both  trees  and  snags  than 
foraging  sites  and  random  sites. 

Spotted  owls  apparently  use  a  wider 
array  of  habitat  types  for  foraging  than 
for  nesting  and  roosting,  including  fairly 
open  and  non-contiguous  forest,  small 
openings,  pure  ponderosa  pine  forests, 
woodlands,  and  rocky  slopes.  Use  of 
these  components  may  be  determined 
by  their  availability  and  by  their 

Eroximity  to  the  more  characteristic 
abitat  attributes  previously  described. 
However,  Ganey  and  Balda  (1994)  found 
a  greater  selectivity  in  habitat  used  for 
foraging  than  for  random  sample  sites. 
As  did  roosting  sites,  foraging  areas  had 
larger  logs,  greater  canopy  cover,  and 
higher  densities  and  basal  areas  of  both 
trees  and  snags  than  random  sites.  Owls 
also  consistently  avoided  foraging  in 
forests  in  which  the  overstory  had  been 
partially  harvested. 

Little  is  known  about  the  habitat 
requirements  for  dispersal.  Habitat  that 
meets  the  species'  needs  for  nesting  and 
roosting  may  also  provide  for  foraging 
and  dispersal.  However,  habitat  that 
supports  foraging  or  dispersal  does  not 
always  provide  constituent  elements 
required  for  nesting  and  roosting.  The 
definition  of  the  term  "dispersal"  is 
frequently  limited  to  post-fledging 
movements  of  juveniles.  For  the 
purposes  of  this  rule,  the  Service 
considers  the  term  to  include  alt 
movement,  including  winter  shifts  in 
territory  and  dispersal  from  natal  areas, 
and  to  encompass  the  important 
biological  concepts  of  connectivity 
within  and  between  clusters  of  Mexican 
spotted  owl  territories.  Although  habitat 
that  allows  for  dispersal  may  be 
marginal  or  imsuitable  for  nesting  or 
roosting,  it  provides  connectivity 
between  blocks  of  nesting  habitat  both 
locally  and  over  the  Mexican  spotted 
owl's  range  that  is  essential  to 
demographic  interaction  and  genetic 
flow.  Thus,  dispersal  habitat  includes 
unoccupied  habitat  of  varying  quality 
that  may  support  intermittent  use  as  a 
"stepping  stone"  between  occupied 
areas. 

Mexican  spotted  owls  occur  in 
relatively  isolated  mountain  ranges, 
often  separated  by  wide  expanses  of 
Sonoran,  Chihuahuan,  and  Great  Basin 
desert  and  other  nonforested  lands. 
Preliminary  studies  of  juvenile  owl 
dispersal  in  southern  Utah  (Willey 
1993)  and  New  Mexico  (Peter  Stacey, 
University  of  Nevada,  Reno,  in  litt., 
1993)  have  shown  movements  across  a 


wide  varie  y  of  habitat  types,  including 
both  riparii  in  areas  and  vegetation  types 
considered  too  open  for  consistent  use 
by  Mexican  spotted  owls.  In  Southern 
Arizona,  sdotted  owls  occur  in  isolated 
clusters  sej  arated  by  desert  habitat.  It  is 
probable  tl  at  these  small  clusters  are 
not  self-siu  taining,  but  depend  on 
immigratio  i  from  other  areas  to 
maintain  d  tmographic  and  genetic 
viability. 

The  resu  ts  of  a  3-year  telemetry  study 
of  owls  tmq  habitat  in  southern  Utah 
indicate  seasonal  shifts  in  habitat  use 
(van  Riper  and  Willey  1992,  Willey 
1993).  Ouribg  the  breeding  season, 
about  25  percent  of  aduU  owl  locations 
occurred  omtside  of  steep  canyon 
terrain.  Du|ing  the  fall  and  winter 
seasons,  abbut  half  of  the  locations 
occurred  ott  mesa-tops,  benches,  and 
warm  slopes  above  the  canyons. 
Movement  put  of  the  relatively  cool 
canyons  us^d  in  siunmer  months  to 
warmer  arefas  used  in  winter  may  be 
related  to  tie  thermoregulatory 
requiremeiKS  of  the  species.  Movements 
out  of  the  summer  home  ranges  during 
the  winter  leason  were  highly  variable. 
A  few  owlsjmoved  completely  out  of 
their  summ  er  ranges,  several  shifted 
into  adjacei  it  areas  with  some  overlap  of 
seasonal  ra  iges,  and  others  remained 
within  the  i  lame  area  year  round. 

Current  Sit  lation 

Federal,  i  ttate,  tribal,  and  private 
lands  cents  in  habitat  for  the  owl. 
Federal  age  icies  involved  include  the 
Forest  Serv  ce.  Bureau  of  Indian  Affairs 
(BIA),  Nati<  nal  Park  Service  (NPS), 
Bureau  of  I  and  Management  (BLM),  and 
Departmen  of  Defense.  Tribes  include 
the  Navajo,  San  Carlos  Apache,  White 
Mountain  Jt  >pache.  Southern  Ute, 
Jicarilla  Ap  iche,  Hualapai,  and  the 
Mescalero  j  Lpache.  Efforts  to  estimate 
habitat  acrj  age  and  survey  effort  for 
owls  have  \  aried  among  agencies  and 
tribes,  with  the  most  intensive  work 
being  done  by  the  Forest  Service. 

Currently,  land-managing  agencies 
characteriak  Mexican  spotted  owl 
habitat  un(ir  the  term  "suitable." 
Suitable  hapitat  is  often  identified  only 
as  habitat  able  to  sustain  the  combined 
nesting,  roasting,  and  foraging  needs  of 
the  Mexicai  spotted  owl.  The  definition 
often  excludes  additional  habitat  used 
only  for  for  iging  and  may  underestimate 
the  total  ha  utat  available  within  an  owl 
territory  an  i  across  the  species'  range. 

Forest  Se  rvice  land  in  Arizona  and 
New  Mexic  a  contains  1,26 7, OOt)  ha 
(3,130,000  Acres)  of  suitable  habitat, 
with  an  ad<  Itional  421,000  ha 
(1,040,000 1  icres)  described  as  being 
capable  of  i  etuming  to  suitable 
condition  (  ..  Henson,  Southwest 


Regional  Forester,  in  litt.,  1993).  Forest 
Service  land  in  Colorado  is  estimated  to 
have  about  356,000  ha  (880,000  acres)  of 
forested  suitable  habitat.  Recent 
estimates  of  suitable  canyon  habitat  in 
Utah  national  forests  is  about  58,000  ha 
043,000  acres)  (Kate  Crandison,  Dixie 
National  Forest,  in  litt.,  1994).  No 
capable  acreage  figure  is  available  for 
Utah  and  Colorado.  Combining  all 
Forest  Service  suitable  habitat  with  the 
capable  habitat  in  the  Southwest  Region 
(Arizona  and  New  Mexico)  yields  a  total 
of  habitat  acreage  of  2,102,000  ha 
(5,193,000  acres)  on  Forest  Service 
lands  in  the  four-State  area. 

The  Forest  Service  began  Mexican 
spotted  owl  inventories  in  New  Mexico 
and  Arizona  in  1988.  Inventories  began 
in  Colorado  in  1989,  and  in  Utah  in 
1990.  About  1,012,000  ha  (2,500.000 
acres)  had  been  inventoried  in  the 
Forest  Service  Southwest  Region  as  of 
the  end  of  the  1993  survey  season 
(USFS  1993).  Utah  and  Colorado 
national  forests  have  inventoried 
354,000  ha  (875,000  acres)  and  about 
202,000  ha  (500,000  acres),  respectivelv 
(K.  Grandison,  in  litt.,  1994). 

The  Southwestern  Region  of  the 
Forest  Service  establishes  areas  around 
known  owl  locations,  called 
management  territories  (MTs).  Each  MT 
represents  the  occurrence  of  either  a 
single  owl  or  pair  of  owls,  and  is  based 
on  either  confirmed  nest  or  roost 
locations,  or  nighttime  calling 
responses.  Forest  Service  inventories 
through  1993  resulted  in  the 
establishment  of  740  MTs  in  Arizona 
and  New  Mexico  (Heather  Hollis.  Forest 
Service  Southwest  Regional  Office,  pers. 
comm.,  1994).  Four  MTs  have  been 
established  from  the  six  sites  with  owl 
detection  records  in  Utah  (K.  Grandison, 
pers.  conun.,  1994).  No  MTs  have  been 
estabhshed  for  the  six  owl  sites  in 
Colorado  (John  Vemer,  Pike/San  Isabel 
National  Forests,  pers.  comm.,  1994). 

There  is  potentially  up  to  435,000  ha 
(1 ,075.000  acres)  of  Mexican  spotted 
owl  habitat  on  Indian  reservations.  The 
actual  amount  of  habitat  may  be  lower 
because  estimates  supplied  by  the  BIA 
Forestry  Division  wete  developed  from 
timber-type  maps  containing  little 
information  about  understory 
conditions  or  slope.  The  estimates  may 
also  omit  minimally  forested  or 
nonforested  canyon  habitat  acreage. 
Information  available  to  the  Service  on 
owl  survey  efforts  on  Indian  lands  is  as 
follows: 

•  The  White  Mountain  Apache  Tribe's 
Mexican  spotted  owl  conservation  plan  states 
that  approximately  54  owl  sites  have  been 
located  on  the  Fort  Apache  Indian  j 

Reservation;  I 
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•  Owl  surveys  on  the  Navajo  Reservation 
have  resulted  in  the  confinnation  of  owls  at 
26  sites  (13  pairs  and  13  singles)  (John 
Nysled.  Navajo  Fish  and  Wildlife 
Department,  pers.  comm..  1994): 

•  The  Hcarilla  and  the  Hualapai  wildlife 
departments  conducted  owl  surveys  in  1993; 
however,  tio  owls  were  detected;  and 

•  Current  owl  records  exist  for  the  San  * 
Carlos  and  Mescalero  Apache  Reser^'ations. 
but  only  limited  infonnaiion  is  available  on 
population  estimates. 

A  total  of  297,000  ha  (734.000  acres) 
bf  potential  owl  habitat  occurs  on  BLM 
lands  in  Colorado,  Utah,  Arizona,  and 
New  Mexico  (BLM,  Colorado  State 
Office,  in  litt.  1990;  BLM.  Utah  State 
Office,  in  litt.  1990;  BLM,  New  Mexico 
State  Office,  in  litt.  1990;  Ted  Cordery. 
Arizona  BLM,  pers.  comm.,  1992),  In 
1993,  a  total  of  25  owl  records  were 
known  ftom  BLM  lands.  There  were  15 
locations  in  Utah,  7  locations  in 
Colorado,  and  1  location  in  New 
Mexico.  There  are  several  historical 
records  and  two  current  records  for  sites 
on  BLM  lands  in  Arizona. 

Most  Mexican  spotted  owl  habitat  in 
national  parks  and  monuments  consists 
of  minimally  forested,  steep,  shaded 
canyons  in  die  northern  part  of  the 
owl's  range.  It  is  difficult  to  estimate 
acreage  for  this  type  of  habitat.  The  NPS 
estimated  that  23  parks  and  monuments 
in  the  Southwest  contained  between 
96,000  and  177,000  ha  (238,000  to 
438.000  acres)  of  Mexican  spotted  owl 
habitat  (NPS.  Southwest  Region,  in  litt. 
1990;  NPS,  Rocky  Mountain  Region,  in 
litt.  1990;  J.  Ray,  NPS.  Ckand  Canyon 
National  Park.  pas.  comm..  1990).  As  of 
1993.  the  NPS  had  records  of  a  total  of 
32  sites  in  Utah  and  2  sites  in  Colorado. 

Between  72.000  and  82,000  ha 
(177,000  to  202,000  acres)  of  New 
Mexico  and  Arizona  State  lands  contain 
forests  and  canyons  that  could  be 
suitable  Mexican  spotted  owl  habitat. 
Several  historical  and  recent  records 
exist  for  New  Mexico  State  lands.  In 
Arizona,  surveys  conducted  by  the 
Arizona  State  Land  Department  and  the 
Coconino  National  Forest  resulted  in  the 
establishmeit  of  diree  MTs  on  Forest 
Service  land.  No  information  was 
available  <m  suitable  Mexican  spotted 
owl  habitat  on  State  lands  in  Utah  and 
Colorado.  However,  a  single  owl  was 
recorded  on  Utah  State  lands  in  1992, 

Private  lands  in  Arizona  and  New 
Mexico  are  currently  estimated  to 
contain  up  to  53.000  ha  (130,000  acres) 
of  owl  h^itat  (U.S.  Fish  and  Wildlife 
Service  1994).  No  estimates  exist  for  owl 
habitat  acreage  on  private  lands  in 
Colorado  and  Utah.  This  is  partly  due  to 
the  difficulty  in  assessing  the  extent  of 
existing  canyon  habitat  in  the  Colorado 
Plateau  pfaysiographic  province,  and 


partly  a  result  of  the  insufficient  amount 
of  owl  surveys  accomplished  to 
accurately  determine  the  limit  of  the 
species'  range. 

The  land-managing  agencies  and 
tribes  estimate  a  total  of  3.100,000  ha 
(7,666,000  acres)  Of  suitable  Mexican 
spotted  owl  habitat  within  the  United 
States.  These  estimates  of  habitat 
availability  for  nesting  and  roosting 
activity  are  derived  from  median  figures 
where  estimates  were  given  as  an 
acreage  range  and  include  capable 
habitat  estimates  where  available.  The 
approximate  proportion  of  Mexican 
spotted  owl  habitat  in  the  Southwest  is: 
Forest  Service,  68  percent;  Tribal,  14 
percent;  BLM,  10  percent;  NPS.  4 
percent;  the  States  of  Arizona  and  New 
Mexico.  2  percent;  and  private  lands.  2 
percent 

The  percentage  of  habitat  for  each 
category  of  ovvnership  is  considered 
fairly  accurate.  However,  the  total 
acreage  of  owl  habitat  is  likely 
overestimated.  The  error  is  a 
consequence  of  inadequate  information 
on  land  status  and  questions  about  the 
types  of  vegetative  communities  that 
provide  owl  habitat.  Several  agencies 
expressed  uncertainty  about  the 
accuracy  of  their  habitat  estimates. 

The  Service  estimates  diat  there  is 
approximately  2.425.000  ha  15,988.000 
acres)  of  owl  habitat  suitable  for  nesting 
and  roosting.  This  estimate  excludes 
most  of  the  ponderosa  pine  commimity 
type  because  this  vegetation  type  is  not 
significantly  used  by  nesting  and 
roosting  Mexican  spotted  owls. 
However,  the  Forest  Service  does 
consider  ponderosa  pine  forest  to  be 
suitable  habitat  when  it  has  the  correct 
structural  attributes  (K.W.  Fletdier, 
Forest  Service  Southwest  Region,  pers. 
comm.,  1992).  but  the  forest  stand  maps 
and  inventory  dat{A>ases  do  not  separate 
suitable  from  unsuitable  stands  in 
ponderosa  pine.  Forest  Service  Mexican 
spotted  owl  inventory  date  place 
approximately  SO  MTs  in  ponderosa 
pine  habitat,  which  would  add  about 
40,000  ha  (100,000  acres)  to  the  suitable 
habitat  base  in  Arizona  and  New  Mexico 
(Forest  Service,  in  litt.  1992). 

Definition  of  Critical  Habitat 

The  Service  is  required  to  base  critical 
habitat  proposals  upon  the  best 
scientific  and  commercial  data  available 
and  after  taking  into  consideration  the 
economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  The 
Service  may  exclude  areas  from  critical 
habitat  designation  when  the  benefits  of 
exclusion  outweigh  the  benefits  of 
including  the  areas  within  critical 
habitat,  provided  the  exclusion  will  not 


resuk  in  the  extinction  of  the  species 
(Section  4(bH2)  of  the  Act). 

Critical  habitat  is  defined  in  Section 
3(5)(A)  of  the  Act  as:  "(i)  the  specific 
areas  within  the  geographic  area 
occupied  by  a  species  ...  on  which  are 
found  those  physical  or  biological 
features  (1)  essential  to  the  conservation 
of  the  species,  and  (H)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  the  species  at  the  time  it  is  listed  .  .  . 
upon  a  determination  by  the  Secretary 
that  such  areas  are  essential  for  the 
conservation  of  the  species."  The  term 
"conseH'ation,"  as  defined  in  Section 
3(3)  of  the  Act,  means  ".  .  .  to  use  and 
the  use  of  all  methods  and  procedures 
which  are  necessar>'  to  bring  any 
endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  pro\ided  pursuant  to  this  Act 
are  no  longer  necessary,"  i.e.,  the 
species  is  recovered  and  can  be  removed 
from  the  list  of  endangered  and 
threatened  species. 

Rok  in  Species  Conservation 

Proposed  designation  of  critical 
habitat  includes  areas  subject  to 
commercial  timber  har\esl.  the  primary 
threat  to  the  species.  The  Service 
considers  the  protections  that  result 
from  the  fisting  of  the  species  as 
threatened,  sudi  as  the  jeopardy 
prohibition  under  section  7  and  the 
prohibition  of  take  under  section  9  of 
the  Act,  to  be  adequate  protection  in 
areas  where  other,  localized  threats  may 
be  present. 

The  use  of  the  term  "conservation"  in 
the  definition  of  critical  habitat 
indicates  that  its  designation  should 
identify  lands  that  may  be  needed  for  a    ' 
species'  eventual  recovery  and  delisting. 
However,  when  critical  habitat  is 
proposed  or  designated  at  the  time  a 
species  is  listed,  the  Service  frequently 
does  not  know  precisely  what  may  be 
needed  for  recovery.  In  this  regard. 
critical  habitat  serves  to  preserve 
options  for  a  species'  eventual  reco'ery. 
The  Service  is  continuing  to  work  with 
the  Recovery  Team  to  determine  those 
areas  and  management  approaches 
considered  necessary  for  the  recovery 
and  conservation  of  the  species. 

The  designation  of  critical  habitat  will 
not,  in  itself,  lead  to  recovery- ,  but. 
through  regulations  under  section  7  of 
the  Act,  may  assist  the  Service  and  all 
Federal  agencies  in  contributii^  toward 
the  species'  conservation.  Critical 
habitat  helps  focus  conservation 
activities  by  identifving  areas  that 
contain  essential  habitat  features 
(primary  constituent  elements), 
regardless  of  whether  they  are  currently 
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occupied  by  the  listed  spedes.  thus 
alerting  the  public  and  land-managing 
agencies  to  the  importance  of  an  area  in 
the  conservation  of  a  listed  species. 
Critical  habitat  also  identifies  areas  that 
may  require  special  management 
considerations  or  protection,  and 
provides  additional  protection  to  areas 
where  significant  threats  to  the  species 
have  been  identified.  Critical  habitat 
receives  protection  from  destruction  or 
adverse  modification  through  required 
consultation  imder  section  7  of  the  Act 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  adverse 
modification  or  destruction  of  proposed 
critical  habitat.  Aside  from  the  added 
protection  provided  imder  section  7,  the 
Act  does  not  provide  other  forms  of 

Protection  to  lands  designated  as  critical 
abitat. 

Designating  critical  habitat  does  not 
create  a  management  plan  for  a  listed 
species.  Designation  does  not  establish 
numerical  population  goals,  prescribe 
specific  management  actions  (inside  or 
outside  of  critical  habitat),  nor  does  it 
have  a  direct  effect  on  areas  not 
designated  as  critical  habitat.  Specific 
management  recommendations  for 
critical  habitat  are  most  appropriately 
addressed  in  recovery  plans» 
management  plans,  and  through  section 
7  consultation. 

Critical  habitat  identifies  specific 
areas  essential  to  the  conservation  of  a 
species.  Areas  not  currently  containing 
all  of  the  essential  features,  but  with  the 
capability  to  do  so  in  the  future,  may 
also  be  essential  for  the  long-term 
recovery  of  the  species,  particularly  in 
•  certain  portions  of  its  range,  and  may  be 
designated  as  critical  habitat.  However, 
not  all  areas  containing  the  features  of 
a  hsted  species'  habitat  are  necessarily 
essential  to  a  species'  survival.  Areas 
not  included  within  critical  habitat 
boundaries  that  contain  one  or  more  of 
the  primary  constituent  elements  are 
still  important  to  a  sj>ecies'  conservation 
and  may  be  addressed  under  other 
facets  of  the  Act,  and  other  conservation 
laws  and  regulations. 

The  steps  used  to  determine  proposed 
critical  habitat  are  summarized  in  the 
following  sections  on  Primary 
Constituent  Elements,  and  Criteria  for 
Identifying  Candidate  Critical  Habitat 
Units. 

Primary  Constituent  Elements 

In  determining  which  areas  to 
propose  as  critical  habitat,  the  Service 
considers  those  physical  and  biological 
attributes  that  are  essential  to  a  species' 
conservation  and  which  may  require 


special 

protecticii 

Act) 

attribute 

424.12 

limited 


i^anagement  considerations  or 
(section  3(5)(A)(i).  of  the 
physical  and  biological 
are  described  in  50  CFR 
'  hey  include,  but  are  not 
,  the  following: 


lt>, 

•  Spac  e  for  individual  and 
populatii  in  growth,  and  for  normal 
behavior 

•  Foo< ,  water,  or  other  nutritional  Or 
physiolo  ^cal  requirements; 

•  Cov(  r  or  shelter; 

•  Sita  for  breeding,  reproduction,  or 
rearing  o  offspring;  {md 

•  Hab  tats  that  are  protected  fiom 
disturbai  ice  or  are  representative  of  the 
historic  {  eographical  and  ecological 
distribut  ons  of  a  species. 

The  pr  mary  constituent  elements  of 
critical  h  ibitat  for  the  Mexican  spotted 
owl  are  t  lose  areas  that  include,  but  are 
not  limit  id  to,  the  habitat  components 
which  pi  svide  or  which  have  Uie 
potential  to  provide  for  nesting, 
roosting,  foraging,  or  dispersal.  Forested 
habitats  i  ised  for  nesting  and  roosting 
are  typic  Jly  characterized  as  supporting 
mature  s  and  attributes  including  high 
canopy  closure,  multi-canopied 
structuroL  coniferous  vegetation 
(sometin  es  including  a  hardwood 
imdersto  y),  large  diameter  trees,  high 
densities  of  live  trees,  snags  and  large 
logs.  Canyon  habitats  for  nesting  and^ 
roosting  are  generally  sparsely 
vegetated,  steep-walled  areas,  often 
containing  rock  outcrops  and  crevices. 
Nesting  ^d  roosting  habitat  also 
supports  <3wl  foraging  activity;  however, 
a  wider  array  of  habitat  attributes  may 
be  foundun  areas  used  solely  for 
foraging  fnd/or  dispersal,  including 
fairly  op^n  and  non-contiguous  forest, 
small  openings,  woodlands,  and  rocky 
slopes,    j 

Areas  if  proposed  critical  habitat 
include  both  "suitable"  and 
"unsuitable"  forest  habitat.  Several 
definitioi  is  of  "suitable"  are  currently 
used  by  <  ifferent  land-managing 
agencies;  however,  the  term  "suitable" 
generally  refers  to  habitat  that  supports 
the  combined  activities  of  nesting, 
roosting,  land  foraging.  In  the  Southwest, 
"suitable^'  habitat  is  often  interpersed 
with  "unsuitable"  habitat  that  may  be 
important  for  foraging.  This  critical 
habitat  ptoposal  is  not  limited  to  habitat 
that  meefe  "suitable"  definitions,  but 
includes  pabitat  with  any  of  the  primary 
constituent  elements  described  above. 

Criteria  Ibr  Identifying  Candidate 
Critical  Habitat  Units 

The  primary  objective  in  proposing 
critical  habitat  is  to  identify  existing  and 
potentialJMexican  spotted  owl  habitat 
considered  essential  for  the 


conservation  of  the  species,  and  in  need 
of  special  management  considerations 
or  protection,  l^e  Service  has  focused 
on  available  nesting  and  roosting  habitat 
to  identify  locales  that  provide  a 
nucleus  for  delineation  of  critical 
habitat  imits.  Additional  habitat  was 
added  as  needed  to  develop  units  based 
on  the  criteria  described  below.  In  its 
proposal  of  critical  habitat,  the  Service 
has  considered  all  habitat  types  needed 
by  the  species  through  its  definition  of 
the  primary  constituent  elements. 

Using  aerial  photography,  Mexican 
spotted  owl  habitat  and  forest  type 
maps,  and  field  verification,  the  Service 
identified  areas  to  be  considered  for 
designation  as  critical  habitat.  Because 
habitat  maps  available  to  the  Service 
were  generally  based  on  the  varying 
definitions  of  "suitable  habitat"  used  by 
the  agencies,  the  major  focus  was  on 
habitat  that  provides  nesting,  roosting, 
and  some  foraging  attributes.  To  assist 
in  these  determinations,  the  Service 
relied  upon  the  following  principles 
developed  by  the  Interagency  Scientific 
Committee  (Thomas  et  al.  1990)  for  the 
northern  spotted  owl,  and  by  others 
working  in  the  field  of  conservation 
biology: 

— Develop  and  maintain  large  contiguous 

blocks  of  habitat  to  support  multiple 

reproducing  pairs  of  owls; 
— Minimize  fragmentation  and  edge  effect  to 

improve  habitat  quality: 
— Minimize  distance  to  facilitate  dispersal 

among  blocks  of  breeding  habitat;  and 
— Maintain  range-wide  distribution  of  habitat 

to  facilitate  recovery. 

Several  qualitative  criteria  were 
considered  when  determining  whether 
to  select  specific  areas  as  potential 
critical  habitat.  The  following 
discussion  describes  the  criteria  and 
provides  an  explanation  of  their  use  in 
selecting  specific  areas. 

(1)  Currently  Suitable  Habitat:  The 
Service  concentrated  on  the  existence  of 
currently  suitable  Mexican  spotted  owl 
forested  habitat  (primarily  nesting  and 
roosting,  but  also  foraging)  that  contains 
one  or  more  of  the  primary  constituent 
elements.  The  Service  evaluated  the 
quality  of  existing  habitat  based  on 
available  habitat  maps  and  delineated 
the  best  available  habitat  (i.e.,  the  least 
fragmented,  most  contiguous  forest 
habitat)  in  the  critical  habitat  imits. 

(2)  Large  Contiguous  Blocks  of 
Habitat:  The  Service  identified,  where 
available,  large,  contiguous  blocks  of 
habitat  or  areas  that  mostly  consist  of 
Mexican  spotted  owl  habitat.  Areas 
were  selected  so  that  critical  habitat 
imits  would  include  as  Uttle  low-quality 
habitat  as  possible. 

(3)  Dispersal  Distances:  The  widely- 
spaced  nature  of  most  Mexican  spotted 
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owl  territory  clusters  generally 
determined  the  distances  between 
proposed  critical  habitat  units. 
However,  where  a  unit  was  developed 
to  provide  additional  unoccupied 
habitat  to  enhance  the  probability  of 
cluster  persistence,  units  were  oriented 
to  minimize  inteMmit  distances  and 
facilitate  potential  dispersal. 

(4)  Occupied  Habitat:  In  evaluating     .- 
potential  critical  habitat  units,  the 
Service  gave  primary  consideration  to 
habitat  currently  occupied  by  pairs  or 
resident  singles;  however,  some 
unoccupied  areas  were  selected  if  they 
were  important  for  other  reasons  (e.g., 
territory  cluster  contiguity  and  linkage). 
The  Service  may  designate  unoccupied 
areas  when  such  areas  are  essential  for 
the  conservation  of  the  species  (section 
3(5)(A)(ii)  of  the  Act).  Some  units  were 
selected  based  on  habitat  suitability 
although  no  surveys  had  yet  been 
conducted.  All  areas  selected,  however, 
have  potential  for  supporting  Mexican 
spotted  owls. 

(5)  Rangewide  Distribution:  The 
Service  is  proposing  critical  habitat 
units  throughout  the  existing  United 
States  range  of  the  Mexican  spotted  owl 
to  maintain  genetic  variation  and  cluster 
linkage. 

(6)  Special  Management  or  Protection: 
Section  3(5)(A)(i)(II)  of  the  Act  defines 
critical  habitat  as  areas  "which  may 
require  special  management 
considerations  or  protection."  The 
Ser\'ice  evaluated  the  need  for  special 
management  in  terms  of  the  existing 
situation  (e.g.,  current  quality  of  existing 
habitat),  the  relative  importance  of 
territory  clusters,  or  ciu-rent 
management  activities,  and  threats.  For 
example,  the  Fort  Apache  Indian 
Reservation  is  managed  under  an 
imeven-age  timber  harvest  prescription, 
unlike  the  even-age  management  cited 
as  a  threat  to  the  Mexican  spotted  owl. 
The  White  Mountain  Apache  Tribe  has 
developed  a  conservation  strategy  that 
the  Service  believes  will  adequately 
protect  the  Mexican  spotted  owl  on  the 
Fort  Apache  Indian  Reservation.  Thus, 
the  Service  has  determined  that 
additional  special  management 


consideration  or  protection  is  not 
needed,  and  the  area  is  not  proposed  as 
critical  habitat.  AH  other  areas  selected 
are  included  in  this  proposal  because  of 
their  need  for  special  management  or 
protection.  However,  the  Forest  Service 
and  other  Indian  tribes  have  begun  work 
with  the  Service  to  develop  and 
implement  conservation  agreements  or 
management  plans  to  conduct  timber 
harvests  while  providing  adequate 
protection  to  the  owl  and  its  habitat. 

In  addition,  the  Service  evaluated  the 
adequacy  of  existing  protection  under 
the  Act  to  determine  whether  critical 
habitat  would  provide  a  necessary 
incremental  benefit  to  the  species.  For 
example,  significant  protection  aheady 
exists  under  section  7  of  the  Act,  such 
as  the  prohibition  of  jeopardy  to  the 
species,  the  minimization  of  project 
impacts  through  mandatory  reasonable 
and  prudent  measures  to  minimize 
incidental  take,  etc.  The  Service 
considers  commercial  timber  harvest  to 
be  the  primary  threat  to  the  Mexican 
spotted  owl,  and  thus  identified  areas 
(proposed  critical  habitat  units)  where 
commercial  timber  harvest  is  plarmed  or 
authorized.  In  those  areas,  the 
designation  of  critical  habitat  can 
provide  protection  above  the  current 
protection  under  the  Act  by  protecting 
unoccupied  habitat.  It  is  important  to 
note,  however,  that  other  areas  are 
essential  to  the  species'  recovery,  and 
their  exclusion  fi-om  proposed  critical 
habitat  designation  does  not  imply 
otherwise.  Although  other  threats  to 
Mexican  spotted  owls  have  been 
mentioned,  such  as  oil  and  gas  leasing, 
grazing,  recreation,  etc..  the  Service  has 
been  .unable  to  find  evidence  that  these 
threats  are  significant  to  the  Mexican 
spotted  owl  population  as  a  whole. 
Rather,  these  activities  are  best  dealt 
with  through  section  7  consultation  on 
the  species. 

(7)  Adequacy  of  Existing  Regulatory 
Mechanisms:  The  Service  considered 
the  existing  legal  status  of  areas  (i.e., 
reserved  areas  such  as  wilderness  or 
parks)  and  has  not  proposed  reserved 
areas  as  critical  habitat.  In  general,  the 
ciurent  classification  of  wilderness 


areas  and  parks  provides  adequate 
protection  against  potential  habitat- 
altering  activities  because  they  are 
primeuily  managed  as  natural 
ecosystems.  These  lands  are  often 
essential  to  the  conservation  of  the 
species,  as  they  provide  important  links 
and  contain  large  areas  of  habitat  in 
relatively  pristine  condition.  However, 
these  lands  by  themselves  do  not 
provide  adequate  habitat  to  support  a 
viable  range-wide  Mexican  spotted  owl 
population.  The  Ser\'ice  considered 
their  relative  contribution  to  the 
Mexican  spotted  owl's  conservation  but 
generally  did  not  include  them  in 
critical  habitat  because  of  their  current 
classification  unless  they  were 
inclusions  within  larger  surrounding 
critical  habitat  units. 

Proposed  Critical  Habitat  Designation 

The  Ser\dce  has  identified  112 
proposed  critical  habitat  units  totaUng 
1.931.264  ha  (4,770,223  acres)  in 
Arizona.  New  Mexico,  Utah,  and 
Colorado.  The  approximate  acreage  of 
proposed  critical  habitat  by  land 
ownership  is  shown  in  Table  1. 

Management  Considerations 

Forest  Practices 

Management  direction  for  lands  with 
Mexican  spotted  owl  habitat  varies 
within  and  between  Tribal  governments 
and  Federal  and  State  agencies.  A 
management  emphasis  for  timber 
production  is  in  effect  on  much  of 
Forest  Service  and  tribally  managed 
land.  Some  BLM  Mexican  spotted  owl 
habitat  is  managed  primarily  for  natural 
resources  extraction,  including  timber, 
but  is  still  available  for  wildlife  and 
recreation.  National  Park  Service  lands 
are  managed  for  recreation  and 
preservation  of  natiual  values.  State 
lands  within  owl  habitat  are  typically 
checkerboarded  with  Federal  lands  and 
are  usually  not  large  enough  to  support 
owl  territories  of  their  own.  State  lands 
are  managed  with  similar  resoiut» 
management  emphases  as  BLM  land. 
Management  emphasis  on  private  lands 
providing  Mexican  spotted  owl  habitat 
is  unknown. 


Table  i.— Critical  Habitat  Acreage  by  Land  Ownership  and  State 


Forest  Service  

Bureau  of  Land  Management 

National  Park  Service „.„, 

Department  of  Defense 

State „ 

'  '^"1  ••••••■••••■■••••■■■••••■■■■■««••••■■• 

Private  

Total  


Arizona 

New  Mexico 

Colorado 

Utah 

Total 

1,510.148 

0 

45.892 

2,013 

3,333 

401,829 

28.396 

1,883,332 

10.790 

0 

0 

5,847 

499.334 

86.185 

34,500 

562 

0 

0 

620 

61,531 

6,890 

188.386 

72 

0 

0 

20 

0 

543 



3,616,366 

11,424 

45,892 

2,013 

9,820 

962,694 

.................... 

122.014 

1.991.611 

2,485,488 

104,103 

189,021 

................... 

4,770,223 
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Table  1.— CRmcAL  Habitat  /  creage  by  Land  Ownership  and  State— Continued 


CrilicaJ  hsbitst  units 


*One  critical  haMat  unit  overlaps  two  States. 

Although  the  Forest  Service  is 
undergoing  a  process  to  change  its 
dominant  silvicultural  practioes  to 
uneven  age  systems,  its  current 
managonent  plans  call  for  harvestable 
timberland  in  Arizona  and  New  Mexico 
to  be  primarily  managed  under  an  even- 
aged  system  using  shelterwood 
management.  Commercial  forests  on  the 
Navajo  Indian  Retervatitm  have  also 
been  managed  under  ^elterwood 
prescriptions  (James  Carter,  BIA,  pers. 
comm..  1990).  Other  commercial  forests 
on  Indian  lands  in  the  Southwest  are 
managed  primarily  as  uneven-aged 
stands  by  use  of  selective  logging.  Under 
the  shelterwood  system,  a  stand  is 
scheduled  for  a  series  of  harvests 
culminating  in  a  full  rotation  cycle  in 
120  years  or  less.  This  cycle  length 
maximizes  timber  producticm,  but  does 
not  provide  enough  time  for  stands  to 
reach  the  mature  to  old-growth 
conditions  characteristic  of  forested 
Mexican  spotted  owl  habitat,  and  results 
in  forest  age  distributions  unnaturally 
skewed  toward  younger  stands.  The 
conversion  of  complexly  structured 
forest  stands  to  evenaged  stands  was 
identified  by  the  Service  (USFWS  1991 , 
USFWS 1993)  as  the  greatest  threat 
facing  the  Mexican  spotted  owl. 

The  Service  has  determined  habitat 
loss  trends  from  current  National  Forest 
plans,  which  provide  the  only  avaikble 
projections  on  timber  harvest  trends 
into  the  future.  Half  of  all  shelterwood 
management  on  National  Forests  is 
occurring  in  forests  not  suitable  for 
breeding  (primarily  pure  ponderosa 
pine),  and  the  other  half  in  suitable 
forest  habitat.  The  Forest  Plans  project 
that  an  estimated  0.4  percent  of  Mexican 
spotted  owl  habitat  will  be  made 
unsuitable  for  breeding  each  year  in  the 
future  if  timber  extraction  continues  as 
outlined  under  current  forest  plans. 

Uneven-aged  management  Bke  that 
employed  by  the  White  Mountain 
Apache  Tribe  maintains  and  promotes 
development  of  complex  forest 
striictures.  Methods  include  individual 
tree  selection  and  group  selection. 
Individiial  tree  selection  entails  the 
harvest  of  trees  selected  from  a  size- 
distribution  curve  appropriate  for  forest 
tjrpe,  site  conditions,  and  desired 
regeneration  levels.  Trees  of  various  size 
and  age  classes  are  retained,  and  multi- 
storied  attributes  and  vertical  diversity 
■re  maintained.  Group  selection  creates 
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Arizona 


38 


New  Mexico 


67 


Colorado 


Utah 


Total 


•112 


opening  in  the  forest  stand  up  to  a 
hectare  1  to  2  acres)  in  size,  developing 
small  eiten-aged  clumps  of  trees  and 
within-]  tand  horizontal  diversity.  The 
Service  considers  the  use  of  imeven-age 
management  the  silvicultural  method 
most  compatible  with  maintenance  of 
Mexicai  spotted  owl  habitat. 

Current  Vfanagement 

The  S  ates  of  Arizona,  Utah,  and 
Colored  >  list  the  Mexican  spotted  owl 
as  a  thrc  atened  species.  Captiu«, 
handling,  transportation,  and  take  of 
Mexicai)  spotted  owls  are  regulated  by 
game  laivs  and  special  licenses  for  live 
wildlife.  These  State  laws  and  licensing 
requlreinents  regulate  hunting, 
recreation,  and  scientific  investigation. 
Habitat  protection  is  not  provided 
through  State  laws  and  regulations. 

The  S  jrvice  is  aware  of  Mexican 
spotted  )wl  protection  guidelines  that 
have  be*  n  developed  by  two  Indian 
nations.  The  guidelines  for  the 
Mescalc  ro  Apache  Reservation  establish 
a  29  ha  72  acre)  buffer  zone  around 
active  K  exican  spotted  owl  roost  or  nest 
sites.  No  management  activities  may 
occur  within  the  buffer  zone  during  the 
reproductive  season.  Alter  the 
reproductive  season,  the  buffer  is 
reducedito  a  46-meter  (150-foot)  radius 
encompassing  0.66  ha  (1.6  acres)  around 
significcint  roost  areas  and  a  61 -meter 
(200-fooft)  radius  encompassing  1.17  ha 
(2.9  acn  s)  around  nests.    ^ 

The  F  jrt  Apache  Indian  Reservation 
is  man^  ,ed  under  a  conservation  plan 
approve  1  by  the  Tribal  Council.  TTiis 
plan  dei  ignates  two  levels  of  owl 
protectii  n.  The  first  level  protects 
clusters  Df  owls  and  their  intervening 
habitat,  and  the  second  level  focuses  on 
individual  owl  sites.  This  management 
strategy  is  largely  based  on  a  landscape 
rather  tl  an  site-by-site  approach. 

Most  federal  agencies  have  policies  to 
protect !  Itate-listed  threatened  or 
endange  red  species,  and  some  agencies 
also  pro  ect  species  that  are  candidates 
for  Fede  ral  listing.  For  instance,  the  NFS 
Organic  Act  protects  all  wildlife  on 
national  paries  and  monuments. 
Howeve  ■,  general  policies  often  do  not 
include  itandards  and  guidelines  to 
measuTf  policy  success. 

Prior  I  0  listing,  the  Migratory  Bird 
Treaty  J  ct  (MBTA)  im)vided  die  only 


Federal 
spotted 


>ralectioii  lor  the  Mexican 
wrL  Under  the  provisions  of  the 


MBTA,  it  is  unlawful  to  pursue,  hunt, 
take,  capture,  or  kill  in  any  manner  any 
migratory  bird  imless  permitted  by 
regulations.  Although  the  Mexican 
spotted  owl  typically  remains  in  its 
summer  range  throughout  the  year,  it  is 
included  on  the  list  of  birds  protected 
under  the  MBTA. 

An  interagency  agreement  for  purpose 
of  ensiuing  population  viability  of  the 
spotted  owl  [Strix  occidentalis), 
including  the  Mexican  spotted  owl,  was 
signed  by  the  Service,  BLM,  NFS,  and 
Forest  Service  on  August  12, 1988  (U.S. 
Department  of  Interior  1988).  Under  this 
agreement,  each  agency  agreed  to 
manage  its  lands  to  provide  owl  habitat, 
to  carry  out  habitat  and  population 
inventories  sufficient  to  assess  long- 
term  trends,  and  to  carry  out  research 
activities  sufficient  to  provide  empirical 
information  on  the  validity  of  plaiming 
assiunptions.  The  degree  to  which  this 
agreement  has  been  implemented  has 
varied  within  and  among  agencies. 

Specific  management  poucies  for  the 
Mexican  spotted  owl  have  been 
developed  by  the  BLM  in  Colorado  and 
New  Mexico.  The  policy  in  Colorado 
states,  "In  areas  with  a  confirmed  nest 
or  roost  site,  surface  management 
activities  will  be  limited  and  will  be 
determined  on  a  case  by  case  basis  to 
allow  as  much  flexibility  as  possible 
outside  of  the  core  area."  Management 
policy  in  New  Mexico  states  that  habitat 
core  areas  and  territories  of  appropriate 
size  will  be  established  and  preserved 
wherever  Mexican  spotted  owls  are 
foimd. 

Detailed  guidelines  for  Mexican 
spotted  owl  management  have  been 
developed  by  the  Forest  Service 
Southwest  Region.  The  guidelines  were 
first  issued  as  Mexican  spotted  owl 
Interim  Directive  (ID)  No.  1  in  June 
1989,  and  reissued  as  Mexican  spotted 
owl  ID  No.  2  ha  June  1990.  Utah  and 
Colorado  natioiud  forests  adopted  ID 
No.  2  in  1991.  The  guidelines  expired 
December  26, 1991,  but  the  Forest 
Service  is  continuing  to  manage  under 
ID  No.  2.  The  IDs  require  establishment 
of  a  Mexican  spotted  owl  MT  around 
each  nest  or  roost  site.  Each  MT  (except 
those  on  the  Gila  and  Lincoln  National 
Forests)  has  a  core  area  of  182  ha  (450 
acres)  and  an  overall  size  of  810  ha 
(2,000  acres).  Activities  within  the  core 
area  are  limited  to  road  construction. 
Within  the  MT,  activitiw,  iBchtding 


timber  harvest,  are  limited  to  a 
maximum  of  314  ha  (775  acres).  The 
intent  of  the  guidelines  is  to  retain  at 
least  405  ha  (1,000  acres)  of  suitable 
habitat  within  the  MT  after  proposed 
management  activities  are  identified 
and  located.  Forest  Service  estimates 
indicate  that  suitable  habitat  within 
MTs  currently  averages  466  ha  (1.150 
acres)  for  territories  in  New  Mexico  and 
Arizona.  In  Utah,  MTs  encompass  1,340 
ha  (3,350  acres)  with  a  core  of  350  ha 
(875  acres)  (K.  Grandison,  pers.  comm.. 
1994). 

Application  of  the  IDs  has  not  been 
uniform  on  all  forests.  Guidelines  on 
two  forests  were  modified.  The  core  area 
was  reduced  in  size  to  121  ha  (300 
acres)  for  the  Lincohi  National  Forest 
under  ID  No.  1.  Under  ID  No.  2.  a  core 
area  of  182  ha  (450  acres)  was 
established  for  all  forests  but  the  overall 
territory  size  was  reduced  to  607  ha 
(1,500  acres)  for  the  Lincoln  and  Gila 
National  Forests.  Both  forests  have 
significant  Mexican  spotted  owl 
populations,  which  has  resulted  in 
conflicts  with  timber  harvest  plans.  The 
ID  provides  no  protection  for 
unoccupied  suitable  Mexican  spotted 
owl  habitat,  nor  does  it  address  forest 
activities  not  related  to  timber  harvest. 

The  Service  has  examined  spotted 
owl  protective  measures  throughout  the 
species'  range.  The  management 
strategies  employed  by  various  agencies 
and  tribes  have  been  developed 
independently  without  a  common 
overall  approach.  These  strategies 
provide  varying  levels  of  protection  to 
existing  owl  sites,  but  most  do  not 
conform  to  an  overall,  landscape 
recovery  strategy.  In  addition,  there  has 
been  no  assessment  of  the  adequacy  of 
these  varied  approaches  in  promoting 
range-wide  conservation  of  the  Mexican 
spotted  owl.  Thus  the  Service  has 
determined  that  the  designation  of 
critical  habitat  in  areas  subject  to  timber 
harvest  will  help  to  preserve  options 
until  a  long-term,  range-wide 
management  strategy  is  developed  and 
its  implementation  ensured. 

Available  Conservation  Measures 


Recovery  Planning 

The  Service  appointed  the  Team  in 
March  1993.  Since  that  time  the  Team 
has  assembled  all  available  data  on 
Mexican  spotted  owl  biology,  the  threats 
faced  across  the  species'  range,  current 
protection  afforded  the  species,  etc. 
Using  that  information,  the  Team 
developed  the  Draft  Mexican  Spotted 
Owl  Recovery  Plan.  AvailabiUty  of  that 
docimient  will  be  announced  in  the 
Federal  Register. 


The  Draft  Mexican  Spotted  Owl 
Recovery  Plan  recommends  a  landscape 
management  strategy  that  will  conserve 
the  species  as  population  and  habitat 
trends  are  assessed.  If  made  final,  the 
recovery  plan  will  guide  management  of 
this  species  over  the  next  10-15  years. 
The  Service  will  assess  the  value  of 
critical  habitat  in  implementing  the 
recovery  plan,  and  that  assessment  may 
influence  the  final  critical  habitat 
rulemaking. 

Section  7  Consultation 

Section  4(b)(8)  of  the  Act  requires,  for 
any  proposed  or  final  regulation  to 
designate  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  that  may 
adversely  modify  such  habitat  or  may  be 
affected  by  such  designation. 
Regulations  found  at  50  CFR  402.02 
define  destruction  or  adverse 
modification  of  critical  habitat  as  a 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical. 

Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  cany  out  are  not 
likely  to  destroy  or  adversely  modify 
critical  habitat.  This  Federal 
responsibility  accompanies,  and  is  in 
addition  to,  the  requirement  in  section 
7(a)(2)  of  the  Act  that  Federal  agencies 
ensure  their  actions  do  not  jeopardize 
the  continued  existence  of  any  listed 
species.  As  required  by  50  CFR  402.14, 
a  Federal  agency  must  consuh  with  the 
Service  if  it  determines  an  action  may 
affect  a  listed  species  or  critical  habitat. 
Thus,  the  requirement  to  consider 
adverse  modification  of  critical  habitat 
is  an  incremental  section  7 
consideration  above  and  beyond  section 
7  review  to  evaluate  jeopardy  and 
incidental  take  of  the  species. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  found  at  50  CFR  402. 

Confierence  on  Current  Activities 

Section  7(a)(4)  of  the  Act  and  50  CFR 
402.10  of  the  regulations  require  Federal 
agencies  to  confer  with  the  Service  on 
any  action  that  is  likely  to  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  The  Act 
requires  Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  should  conditions  change  (e.g., 
if  the  Service  designates  critical  habitat); 
consequently,  some  Federal  agencies 


may  request  conference  with  the  Service 
on  actions  for  which  formal 
consultation  has  been  completed. 
Conference  reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory. 

If  an  agenqr  requests,  and  the  Service 
concurs,  the  Service  may  issue  a  formal 
conference  report.  Formal  conference 
reports  on  proposed  critical  habitat 
contain  a  biological  opinion  that  is 
prepared  according  to  50  CFR  402.14,  as 
if  critical  habitat  were  designated.  The 
Service  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  critical  habitat  is 
designated,  if  no  significant  new 
information  or  changes  in  the  action 
alter  the  content  of  the  opinion  (see  50 
CFR  402.10(d)). 

Examples  of  Proposed  Actions 

Areas  which  contain  habitat  used  by 
the  owl  during  its  hfe  cycle  support  a 
number  of  existing,  proposed,  and 
potential  activities.  Commercial 
activities  that  may  affect  Mexican 
spotted  owl  critical  habitat  include 
timber  harvest,  timber  salvage  harvest, 
other  wood  fiber  utilization  (e.g.,  paper, 
firewood),  snag  removal,  construction  of 
hydroelectric  faciUties,  and  construction 
of  ski  areas  and  resort  facilities. 
Additional  activities  include  "personal 
use"  commodity  production,  such  as 
fuelwood  gathering  and  Christmas  tree 
cutting.  Activities  associated  with  land 
management  by  involved  agencies 
include  campgroimd  and  road 
construction,  certain  fire  suppression 
activities  such  as  fire  break  construction 
and  use  of  chemical  fire  retardants; 
silvicultural  activities  such  as  forest 
pest  management  and  stocking  control: 
and  military  maneuvers.  The  Service 
recognizes  that  these  activities  may 
affect  individual  owls  and  portions  of 
their  habitat.  However,  the  Service  has 
identified  the  timber  management 
program  as  the  activity  that  constitutes 
the  most  significant  threat  to  the 
survival  of  the  species  because  of  its 
scope  across  the  landscape,  and  because 
it  is  the  predominant  threat  to  habitat  in 
the  areas  with  the  largest  owl 
populations.  The  Service  beheves  that 
where  there  are  other  activities  section 
7  consultations  on  effects  of  projects  to 
the  species  and  other  regulatory 
mechanisms  provide  adequate 
protection. 

In  evaluating  proposed  activities 
within  critical  habitat  through  section  7 
analyses,  the  Service  uses  project 
descriptions  and  biological  assessments 
provided  by  the  action  agency,  and 
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focuses  on  the  likely  impacts  of  a 
project  on  the  constituent  ele;nents  of 
the  site  and  surrounding  areas.  The 
Federal  agencies  requesting  consultation 
can  assist  the  Service  in  its  evaluation 
of  proposed  actions  by  providing 
detailed  information  on  the  habitat 
configuiration  of  a  project  area,  habitat 
conditions  of  surrounding  areas,  and 
information  on  known  locations  of 
Mexican  spotted  owls. 

Proposed  actions  would  be 
individually  examined  in  terms  of  site- 
speciGc  impacts  to  the  primary 
constituent  elements  and  the  reasons  for 
which  the  critical  habitat  unit  was 
designated.  Certain  proposed  actions, 
such  as  the  selective  harvest  or 
conmiercial  thinning  of  timber  stands, 
may  or  may  not  destroy  or  adversely 
modify  critical  habitat,  depending  on 
the  type  and  extent  of  harvest  and  the 
pre-project  condition  of  the  site  in 
relation  to  Mexican  spotted  owl  habitat 
needs.  Activities  that  disturb,  remove, 
or  retard  the  development  of  the 
primary  constituent  elements  within 
designated  critical  habitat  units  may 
adversely  modify  the  Mexican  spotted 
owl's  critical  habitat.  These  activities 
may  include,  but  are  not  limited  to, 
actions  that  would  significantly  reduce 
the  canopy  closiu«  of  a  timber  stand, 
modify  multi-canopy  stand  structure, 
significantly  reduce  the  stand's  average 
tree  diameter,  significantly  alter  tree 
size  and  age  class  distribution  and 
species  composition,  reduce  the 
availabilify  of  nesting  structures  and 
sites,  reduce  the  suitability  of  the 
landscape  to  provide  for  safe  movement, 
or  reduce  the  abundance  or  availabilify 
of  prey  species. 

u)  addition  to  site-specific  anafysis. 
Service  evaluation  of  proposed  Federal 
actions  would  also  consider  the  additive 
effects  of  past,  on-going,  and  proposed 
actions.  Proposed  projects  within 
critical  habitat  would  also  be  examined 
spatially  to  determine  adverse 
modification  of  habitat  across  the 
surrounding  landscape.  The  additive 
effects  of  actions  in  proximity  to  the 
proposed  project  may  collectively  result 
in  the  appreciable  reduction  of  the  value 
of  a  critical  habitat  unit.  Conversely,  an 
isolated  proposed  action  within  a 
spacious  expanse  of  immodified  habitat 
may  not  adversely  affect  the  hmction  for 
which  a  critical  habitat  unit  was 
"designed. 

An  activity  cannot  cause  adverse 
modification  of  critical  habitat  in  an 
area  that  does  not  contain  or  have  the 
potential  to  contain  the  physical  and 
biological  fiaatures  comprising  the 
primary  constituent  elements.  Due  to 
limitations  in  the  fineness  of  the 
mapping  effort,  and  the  interspersed 
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nature  of )  uitable  and  unsuitable  habitat 
fypes,  son  e  such  areas  have  been 
incidental  ly  included  in  the  proposed 
designatic  a  as  inclusions  wiUiin 
surround!  ig  Mexican  spotted  owl 
habitat.  ¥\  rthernaore,  some  activities 
may  not  b  i  restricted  due  to  critical 
habitat  designation  because  there  would 
be  no  effect  on  the  primary  constituent 
elements.  However,  Federal  projects 
that  do  no ;  adversely  modify  critical 
habitat  ma  y  still  affect  Mexican  spotted 
owls  (e.g..  through  disturbance)  and. 
therefore,  nay  be  subject  to  review 
under  sec  ion  7  of  the  Act. 

Some  a<  tivities  may  be  considered  to 
be  of  bene  it  to  Mexican  spotted  owl 
habitat  an  1,  therefore,  would  not  be 
expected  I  a  adversely  modify  critical 
habitat.  &  amples  of  activities  that 
could  beni  ifit  critical  habitat  may 
include  so  me  protective  measures  such 
as  fire  sup  iression,  prescribed  burning, 
brush  con  rol,  snag  creation,  and  certain 
silvicultu]  al  activities  such  as  thinning. 

Other  CoiKervation  Measures 

Section  B  of  the  Act  prohibits 
intentions  and  non-intentional  "take" 
of  listed  sfecies  and  applies  to  all 
landowners  regardless  of  whether  or  not 
their  landi  are  within  critical  habitat. 
The  term  "take",  as  defined  by  the  Act, 
means  to  larass,  hann.  pursue,  hunt, 
shoot.  wo«nd,  kill,  trap,  capture,  or 
collect,  orjto  attempt  to  engage  in  any 
such  conduct.  "Incidental  take"  is  take 
that  resultb  from,  but  is  not  the  purpose 
of.  an  otherwise  lawful  activity. 

Section  17  and  section  10(a)(lKB) 
authorize  the  Service  to  allow  the 
incidentaitaking  of  listed  species 
through  onerwise  lawful  activities  such 
as  timber  narvesting.  Biological 
opinions  completed  as  part  of  formal 
section  7  ^nsultation  may  authorize  a 
set  amoum  of  incidental  take  associated 
with  Federal  activities.  For  non-Federal 
actions,  SAction  10  incidental  take 
permit  applications  must  be  supported 
by  a  habitat  conservation  plan  that 
identifies  conservation  measures  that 
the  permi^ee  agrees  to  implement  to 
conserve  t  le  species,  ususdly  on  the 
permittee' s  lands.  A  key  element  of  the 
Service's  i  eview  of  a  conservation  plan 
is  a  deten  dnation  of  the  plan's  effect 
upon  the   Dng-term  conservation  of  the 
species.  A  conservation  plan  would  be 
approved  knd  a  section  10(a)  permit 
issued  if  it  would  minimize  and 
mitigate  tie  impacts  of  the  taking  and 
would  nol  appreciably  reduce  the 
likelihood  of  the  survival  and  recovery 
of  that  sp^es  in  the  wild. 

The  Ser  dee  expects  limited  Federal 
involvemi  nt  for  projects  on  non-Federal 
lands  and  few  formal  section  7 
consultatibns  on  non-Federal  lands  that 


are  included  in  proposed  critical 
habitat.  For  those  areas  of  non-Federal 
land  within  proposed  critical  habitat, 
section  7  would  apply  only  for  actions 
that  are  funded,  authorized,  or  carried 
out  by  a  Federal  agency.  The  States  and 
private  individuals  are  still  subject  to 
the  "take"  prohibitions  under  section  9 
of  the  Act,  however,  and  may  enter  into 
the  section  10  conservation  planning 
process  where  appropriate. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  designate  critical  habitat  on 
the  basis  of  the  best  scientific  and 
commercial  information  available  and  to 
consider  the  economic  and  other 
relevant  impacts  of  designating  a 
particular  area  as  critical  habitat.  The 
Secretary  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  part  of  critical  habitat.  The 
exclusion  of  such  areas  bom  critical 
habitat  may  not  occur  when  it  is 
determined  such  exclusion  may  result 
in  the  extinction  of  the  species 
'  concerned.  An  economic  analysis  is 
currently  being  prepared.  The  Service 
intends  to  make  the  economic  analysis 
available  for  public  review  and 
comment,  and  notice  of  its  availabiUty 
will  be  published  in  the  Federal 
Register  and  local  newspapers. 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
resulting  from  this  proposal  will  be  as 
accurate  and  effective  as  possible. 
Therefore,  comments  or  suggestions 
fit}m  the  pubUc.  governmental  agencies, 
Indian  nations,  the  scientific 
community,  industry,  and  any  other 
interested  parties  concerning  this 
proposed  rule  are  hereby  sought. 
Comments  are  particularly  sought 
concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act; 

(2)  Specific  information  on  the 
amount  and  distribution  of  Mexican 
spotted  owl  habitat,  and  the  number  of 
owls  and  distribution  by  landowner  and 
land  designation; 

(3)  Specific  information  on  the  ability 
or  values  of  proposed  areas  to  support 
other  listed,  proposed,  or  candidate 
species  and  the  relation  of  this  proposal 
to  maintaining  biodiversify  and 
ecosystem  integrity; 

(4)  Current  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts 
on  proposed  critical  habitat; 
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(5)  Any  foreseeable  economic  or  other 
impacts  residting  from  the.  proposed 
designation  of  critical  habitat; 

(6)  Economic  values  associated  with 
benefits  of  designating  critical  habitat 
for  the  Mexican  spotted  owl.  Such 
benefits  include  those  derived  from 
non-consumptive  uses,  e.g.,  hiking, 
camping,  bird-watching;  enhanced 
watershed  protection;  improved  air 
quality;  increased  soil  retention; 
"existence  values",  and  reductions  in 
administrative  costs;  and 

(7)  The  methodology  the  Service 
might  use,  under  section  4(b)(2)  of  the 
Act.  in  determining  if  the  benefits  of 
excluding  an  area  from  critical  habitat 
outweigh  the  benefits  of  specifying  the 
area  as  critical  habitat. 

Comments  received  during  the  60-day 
comment  period  on  this  proposed  rule 
will  be  considered  during  preparation  of 
a  final  rulemaking.  The  final  decision 
on  the  designation  of  critical  habitat 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service. 

Public  Hearings 

Section  4(b)(5)(E)  of  the  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested  within  45  days  of  the  date  of 
publication  of  the  proposal.  As 
indicated  under  DATES,  the  Service  will 
schedule  public  hearings  on  this 
proposal  due  to  the  anticipated  number 
of  requests  for  such  hearings. 

Parties  wishing  to  make  statements  for 
the  record  should  bring  copies  of  their 
statements  to  the  hearing.  Oral 
statements  may  be  limited  in  length,  if 
necessary.  There  are  no  limits  to  the 
length  of  a  written  statement  presented 
at  the  hearing  or  subsequently 
submitted  for  the  record.  Written 
comments  will  be  accepted  from  any 
party  until  the  close  of  the  comment 
period  (see  DATES).  Written  submissions 
will  be  given  the  same  weight  and 
consideration  as  oral  comments 
presented  at  any  hearing. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Poficy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  Section 
4(a)  of  the  Act  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

.  Required  Determinations 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866.  Based  on 
the  information  discussed  in  this  rule 


concerning  public  projects  and  private 
activities  within  proposed  critical 
habitat  areas,  it  is  not  clear  whether 
significant  economic  impacts  will  result 
from  the  critical  habitat  designation. 
There  are  a  limited  niunber  of  actions 
on  private  lands  that  have  Federal 
involvement  through  funds  or  permits 
that  may  be  affected  by  critical  habitat 
designation.  A  final  determination  of 
the  impacts  of  the  proposal  is  not 
possible  until  the  required  economic 
analysis  is  completed.  The  final  rule 
will  contain  determinations  of  the 
effects  of  the  proposed  actions  in 
compliance  with  all  relevant  laws, 
regulations,  and  Executive  Orders.  Also, 
no  direct  costs,  enforcement  costs, 
information  collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  proposed  designation. 
Further,  the  rule  contains  no 
recordkeeping  requirements  as  defined 
by  the  Paperwork  Reduction  Act  of 
1980. 

Refierences  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  New  Mexico 
Ecological  Services  State  Office  (see 
ADDRESSES  above). 

Author(s) 

The  primary  authors  of  this  proposed 
rule  are  Marcos  Gorresen  and  Sonja 
Jahrsdoerfer  (see  ADDRESSES.) 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  {is  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
revising  the  "Critical  Habitat"  entry  for 
"Owl.  Mexican  spotted."  imder  Birds,  to 
read  "§  17.95(b)"  instead  of  "NA". 

3.  Section  17.95(b)  is  amended  by 
adding  critical  habitat  of  the  Mexican 
spotted  owl  [Strix  occidentalis  lucida). 
in  alphabetical  order  (following  the 
entry  for  EVERGLADE  SNAIL  KITE  and 
preceding  the  entry  for  PALILA). 
reading  as  follows: 


§  17.95  Critical  habitat-fish  and  wildlife. 
*        •        »        •        • 

(b)  •  *  • 

Mexican  Spotted  Owl  [Strix  occidentalis 
lucida) 
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AZ-ASNF-1 .  From  Bureau  of  Land 
Management  maps:  Nutrioso  1981,  Clifton 
1986.  The  perimeter  of  critical  habitat  unit 
AZ-ASNF-1  is  delineated  by  the  following 
Universal  Transverse  Mercator  (Zone  12) 
coordinates: 

681051    E        3731419    N 

following  Arizona/New  Mexico  state  line 
southerly  to 

681495     E        3707131     N 


continuing  to 

677783 

E 

3705800 

N 

671541 

E 

3710523 

N 

669198 

E 

3711150 

N 

669435 

E 

3713944 

N 

670199 

E 

3716135 

N 

675165 

E 

3718090 

N 

677641 

E 

3721888 

N 
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677316  E  3724015  N 
677631  E  3725816  N 
680104  E  3730230  N 
to  closure  at  starting  point 
681051  E  3731419  Ni 
MLUNO  COM  4310-6S-P 


BH.UNG  COOe  4310-6S-C 

AZ-ASNF-2.  From  Bureau  of  Land 
Management  maps:  Nutrioso  1981,  Clifton 
1986.  The  perimeter  of  critical  habitat  unit 
AZ-ASNF-2  is  delineated  by  the  following 
Universal  Transverse  Mercator  (Zone  12) 
coordinates: 

639214  E    3749106  .N 

642179  E    3749878  N 

645077  E    3747570  N 

646687  E    3746842  N 

648824  E    3748876  N 

647673  E    3751291  N 

649459  E    3752872  N 

650824  E    3752867  N  ' 

651211  E    3751025  N 

654982  E    3750550  N 

656312  E    3747486  N 

655236  E    3747262  N 

652013  E    3747746  N 

651420  E    3748351  N 

651195  E    3746889  N 

654376  E    3743391  N 

S57944  E    3743429  N 

659991  E    3742676  N 

661790  E    3742563  N 

6828G9  E    3743970  N  . 

665020  E    3745825  N 

667435  E    3745415  N 

669014  E    3744822  N 

670283  E   3745982  N 

670810  E    3745951  N 

671244  E    3743995  N 

674428  E    3742835  N 

676432  E    3742513  N 

675001  E    3741445  N 

675743  E    3740486  N 

676609  E    3740440  N 

677731  E    3739776  N 

678582  E    3738696  N 

680944  E    3737931  N 

following  Arizona/New  Mexico  state  line 
southerly  to 

681013  E    3733458  N 
continuing  to 

679464  E    3734541  N 

680305  E   3732752  N 

678775  E    3730665  N 


677546  E 

674034  E 

671656  E 

668866  E 

667962 

666870 

667393 

667035 

666153 

663772 

658281 

658847 

662849 

664072 

662059 

659601 

655718 

655822 

656976 

656069 

656343 

658159 

658013 

659490 

658179 

655070 

652153 

651498 

650278 

649069 

648455 

646212 

646353 

647862 

647748 

649714 

652851 

652318 

650282 

648510 

645267  E 

followin 
boundary 
639601  E 
following 
Apache  Injian 
Sifgreaves 
northerly  I 
639432  E 
continuing  to 
641330  E 
642070 
642976 
643724 
643563 
645229 
646428 
645026 
650329 
651277 
656036 
659171 
662219 
664658 
666802 
668342 
669719 
667147 
666111 
665857 
663884 
662970 
662077 
664115 
663936 


3728106  N 

3727288  N 

3727420  N 

3727132  N 

3724783  N 

3723259  N 

3721292  N 

3719815  N 

3719402  N 

3719700  N 

3718204  N 

3717564  N 

3717143  N 

3715468  N 

3715429  N 

3714377  N 

3714964  N 

3712485  N 

3711057  N 

3709334  N 

3707794  N 

3706659  N 

3704701  N 

3703114  N 

3702109  N 

3701666  N 

3700510  N 

3701202  N 

3699517  N 

3698788  N 

3701359  N 

3702714  N 

3704471  N 

3705369  N 

3707584  N 

3707609  N 

3709839  N 

3711485  N 

3711668  N 

3714360  N 

3715035  N 


Bear  Wallow  Wilderness 
llortherly  and  westerly  to 
3722385     N 

n  Carlos  Indian  Resen'at ion/Fort 

Reservation  and  Apache- 
ilational  Forest  boundary 


't( 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


3734282  N 

3732466  N 

3731309  N 

3731437  N 

3732036  N 

3735258  N 

3736810  N 

3734075  N 

3732104  N 

3732547  N 

3731815  N 

3731960  N 
3730782 
3728181 

3728125  N 

3730143  N 

3730795  N 

3730929  N 

3738221  N 

3740438  N 

3742187  N 

3741550  N 

3739537  N 

3739099  N 

3737321  N 

3736449  N 


N 
N 


665674 

E 

3735320 

N 

666376 

E 

3732465 

N 

660952 

E 

3736942 

N 

658668 

E 

3740059 

N 

657053 

E 

3740614 

N 

655354 

E 

3740265 

N 

652697 

E 

3737861 

N 

652607 

E 

3740274 

N 

650700 

E 

3739798 

N 

649747 

E 

3738511 

N 

648720 

E 

3739843 

N 

646778 

E 

3739757 

N 

645317 

E 

3740388 

N 

644110 

E 

3742249 

N 

643992 

E 

3744258 

N 

641076 

E 

3745004 

N 

639222 

E 

3747917 

N 

to  closure  at 

Starting  point 

639214 

E 

3749106 

N 

BILLING  CODE  4310-65-NR 


BILLING  COOE  4310-SS-C 

AZ-ASNF-3.  From  Bureau  of  Land 
Management  map:  Nutrioso  1981.  The 
perimeter  of  critical  habitat  unit  AZ-ASNF- 
3  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  12)  coordinates: 
680677     E         3751624     N 

following  Arizqna/New  Mexico  state  line 

southerly  to 

680860     E         3742985     N 

continuing  to 

679015    E        3743738     N 


680408 

E 

3744654 

N 

680105 

E 

3745776 

N 

676812 

E 

3747711 

N 

674522 

E 

3749363 

N 

673965 

E 

3751137 

N 

675971 

E 

3751301 

N 

677378 

E 

3749014 

N 

677415 

E 

3752229 

N 

675447 

E 

3754140 

N 

676520 

E 

3754494 

N 

678912 

E 

3753965 

N 

679527 

E 

3752800 

N 

to  closure  at  starting  point 
680677    E        3751624    N 

BILLING  COOE  4310-6S-P 
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BILUNG  COOE  43ia-«5-C 

AZ-ASNF-4.  From  Bureau  of  Land 
Management  maps:  Nutrioso  1981, 
Springerville  1981.  The  perimeter  of  critical 
habitat  unit  AZ-ASNF-4  is  delineated  by  the 
following  Universal  Transverse  Mercator 
(Zone  12)  coordinates: 
680425     E         3765075     N 

following  Arizona/New  Mexico  state  line 

southerly  to 

680539    E        3759491     N 


continuing  to 

677965 

E 

3758327 

N 

676775 

E 

3758898 

N 

676417 

E 

3760481 

N 

674827 

E 

3761971 

N 

672634 

E 

3760389 

N 

following  Escudilla  Wilderness  boundary 
southerly  to 

672978    E        3756035    N 

continuing  to  ^ 

669499    E        3756265    N 


665987 

E 

3758854 

N 

669745 

E 

3761995 

N 

672424 

E 

3762163 

N 

675033 

E 

3762935 

N 

677247 

E 

3763171 

N 

677421 

E 

3762403 

N 

679707 

E 

3760920 

N 

680079 

E 

3762566 

N 

680064 

E 

3763961 

N 

679303 

E 

3764647 

N 

to  closure  at  starting  point 
680425     E        3765075    N 
BILLING  COOE  4310-8fr-^ 


yrtth- 


BILLmO  COOE  4310-65-C 


AZ-ASNF-5.  From  Bureau  of  Land 
Management  maps:  Nutrioso  1981, 
Springerville  1981.  The  perimeter  of  critical 
habitat  unit  AZ-ASNF-5  is  delineated  by  the 


following  Universal  Transverse  Mercator 

638873 

E 

3758711 

N 

(Zone  12)  coordinates: 

639697 

E 

3760647 

N 

616256 

E 

3777733 

N 

641168 

E 

3762492 

N 

615405 

E 

3778457 

N 

641292 

E 

3764167 

N 

615950 

E 

3780357 

N 

637780 

E 

3765976 

N 

616710 

E 

3781189 

N 

637398 

E 

3767238 

N 

616920 

E 

3782257 

N 

638336 

F 

3769354 

N 

615622 

t 

3783522 

N 

634456 

F 

3773473 

N 

614218 
613286 

.  h 
R 

3782577 
3785489 

N 
N 

633843 

E 

3776296 

N 

614820 

R 

3787177 

N 

631225 

b 

3776524 

N 

618199 

E 

3785692 

N 

627207 

b 

3777429 

N 

620695 

E 

3783685 

N 

624186 

b 

3777225 

N 

623119 

E 

3782739 

N 

following  Apache-Sitgreaves  National  Forest/ 

625388 

E 

3782312 

N 

Fort  Apache  Indian  Reservation  boundarv 

627023 

E 

3783070 

N 

westerU 

.  to  closure  at  starting  point 

630161 

E 

3783030 

N 

616256 

R 

3777733 

N 

632551 

h 

3782737 

N 

637364 

E 

3779360 

N 

BILUNG  CODE  4310-65-P 

638667 

E 

3775888 

N 

639374 

E 
E 

3772902 
3772723 

N 

N 

639930 

1 

1 

1 

1    1    1 

639566 

E 

3771860 

N 

-3KCN   1 

!>.; 

1   - 

641281 

E 

3768498 

N 

bI; 

641905 

E 

3765728 

N 

§"• 

^/^      r^  - 

641792 

E 

3764432 

N 

"^c 

• 

OCsV^^-^ 

641804 

E 

3763631 

N 

^ 

•J^. 

^^ 

fA||  -^»i- 

641504 

E 

3763624 

N 

^ 

--X. 

>-^c^ 

)     jmn  - 

641521 

E 
E 

3762823 
3762841 

N 
N 

^    AZ-ASNM  '[ 

% 

642877 

J 

642961 

E 

3764690 

N 

s  ■ 

\      • 

643758 

E 

3764833 

N 

0 

1 

10 

1 

?>!  1: 

1 

645650 

E 
E 
E 

3766066 
3769835 
3771161 

N 
N 
N 

1 

ULOKTEKS    A   ^  , 

1   1  s: 

^■--J 

645500 

■i 

1    1 

646675 

651680 

E 

3769281 

N 

653095 

E 

3771307 

N 

BILUNG  CODE  4310-5S-C 

657852 

E 

3768249 

N 

AZ-ASNF-6.  From  U.S.  Geological  Survey 

657409 

k 

3765581 

N 

map:  Shop  Low  1981.  The  perimeter  of 

660453 

E 

3763710 

N 

critical  habitat  unit  AZ-ASNF-6  is 

661036 
661101 
662944 

h 
E 
E 

3761888 
3758901 
3755903 

N 
N 
N 

delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  12)  coordinates: 

662330 

E 

3754593 

N 

506824 

b 

3796307 

N 

664976 

E 

3753701 

N 

507091 

E 

3796651 

N 

665578 

E 

3756196 

N 

509805 

E 

3796232 

N 

667203 

E 

3756216 

N 

511256 

E 

3794866 

N 

667350 

E 

3755003 

N 

512428 

E 

3792995 

N 

667814 

E 

3753820 

N 

513907 

E 

3793211 

N 

668573 

E 

3751460 

N 

515573 

E 

3794253 

N 

664751 

E 

3749599 

N 

514106 

E 

3795424 

N 

663935 

E 

3750032 

N 

513936 

E 

3796051 

N 

663751 

E 

3751159 

N 

514918 

E 

3797122 

N 

664071 

E 

3752242 

N 

516683 

F 

3796314 

N 

660131 

E 

3754524 

N 

518219 

R 

3797498 

N 

659584 

E 

3756115 

N 

520240 

F 

3797326 

N 

656736 

b 

3755237 

N 

522082 

R 

3796703 

N 

655148 
654920 

k. 
R 

3755563 
3756764 

N 
N 

523475 

E 

3798437 

N 

658234 

F 

3759654 

N 

523475 

b 

3798437 

N 

657105 

E 

3760866 

N 

524173 

b 

3803336 

N 

655348 

E 

3761753 

N 

525329 

b 

3806686 

N 

655446 

E 

3764697 

N 

527239 

b 

3807978 

N 

653232 

E 

3764049 

N 

528926 

b 

3806664 

N 

653830 

E 

3768226 

N 

529813 

b 

3804209 

N 

651837 

E 

3767879 

N 

532085 

b 

3802330 

N 

650924 

E 

3767042 

N 

533926 

E 

3795835 

N 

651328 

E 

3765807 

N 

543242 

E 

3793975 

N 

650409 

E 

3763637 

N 

following  Apache-Sitgreaves  National  Forest/ 

647191 

b 

3763648 

N 

Fort  Apache  Indian  Reservation  and  Apache- 

646544 

b 

3764351 

N 

Sitgreaves  National  Forest/Tonto  National 

645205 

b 

3764490 

N 

Forest  boundar\-  westerh 

•.  to  closure  at 

644306 

b 

3763786 

N 

starting  point 

643906 

h 

3738928 

N 

642095 

E 

3759835 

N 

506824 

b 

3796307 

N 

639834 

E 

3759525 

N 

BILUNG  CODE  431&-SS-P 
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BtLLMG  CODE  4310-66-C 

AZ-ASNF-7.  From  U.S.  Geological  Survey 
map:  Show  Low  1981;  Bureau  of  Land 
Management  map:  Holbrook  1980.  The 
perimeter  of  critical  habitat  unit  AZ-ASNF- 
7  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  12)  coordinates: 

511031     E        3825384  N 

3824947  N 

3822241  N 

3816877  N 

3815521  N 

3816794  N 

3818301  N 

3820688  N 

3822455  N 

3815716  N 

3820503  N 

3821404  N 

3820902  N 

3820125  N 

3816780  N 

3815231  N 

3812600  N 

3811110  N 

3807732  N 

3804336  N 

3803563  N 

3804114  N 

3802586  N 

3799167  N 

3798828  N 

3804584  N  . 

3805669  N 

3805991  N 

3807809  N 

3809280  N 

3810337  N 

3811999  N 

3814127  N 

3813888  N 

3815107  N 

3817183  N 

3819212  N 

3820522  N 

3821245  N 

3822482  N 

3823808  N 

3824807  N 
to  closure  at  starting  point 

511031  E    3825384  N 

BHIMQ  CODE  431»4»-P 


511838 

512348 

511860 

512090 

513091 

513778 

514053 

517145 

518770 

522838 

524016 

524803 

524134 

524265 

522847 

523406 

522841 

524714 

523041 

519999 

516393 

514262 

511193 

509127 

505049 

505965 

508184 

508907 

509925 

509903 

510894 

511112 

508918 

508906 

510304 

507109 

506799 

507674 

508254  E 

508402  E 

509672  E 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


BILUNG  CO  >E  431fr-65-C 


AZ-AS  4F-8 


:  Sh(  w 


From  U.S.  Geological  Survey 
Low  1981,  Payson  1981;  Bureau 
N^nagement  maps:  Holbrook  1980, 
.  The  perimeter  of  critical 
it  AZ-ASNF-8  is  delineated  by  the 
Universal  Transverse  Mercator 


1!  80. 
:ur  it 


maps 
of  Land 
Sedona 
habitat 
following 

(Zone  12)  coordinates 

498071      ;        3831811  N 

497133       :         3830184  N 

496542       ;         3827744  N 

495035       :         3824715  N 

495427      ;         3822657  N 

496795                3824498  N 

497649      ;        3826338  N 

501569     i:         3830272  N 

501669     :           3831476  N 

500665      ;        3832828  N 

503711                3831746  N 

506230              3829593  N 

504999      :         3827605  N 

503176               3827524  .  N 

501267     :           3826550  N 

500985     :          3824323  N 

■  501825    :          3822159  N 

502378     :           3821427  N 

501633     :  ;        3818559  N 

502934     :          3816845  N 

504033       :         3816425  N 

503955      :        3813214  N 

502946    :  :        3813430  N 

501176     ;  :         3809595  N 

498831       :         3808847  N 

499135     :          3806333  N 

498842     i:         3805166  N 

498001     :           3803969  N 

499702     :          3802620  N 

502239               3800153  N 

503998               3798072  N 

505154               3798058  N 

506119               3796457  N 

following  i\pache-Sitgreaves  National  Forest/ 
Tonto  Nal  onal  Forest  and  Apache-Sitgreaves 
National  1  orest/Coconino  National  Forest 
boundary  westerly  and  northerly,  to  closure 
at  starting  point 

498071               3831811  N 

The  fol  3wing  Universal  Transverse 
Mercator  i  oordinates  delineate  an  area 


within  AZ-ASNF-8  Mcluded  from  the 
critical  habitat  unit: 

493134     E        3813062  N 

3815226  N 

3816834  N 

3817911  N 

3819810  N 

3819217  N 

3818610  N 

3817097  N 

3816160  N 

3813787  N 

3813062  N 


493177  E 

494113  E 

494023  E 

499290  E 

500000  E 

500240  E 

499920  E 

499458  E 

495737  E 

493134  E 


BILUNQ  CODE  4310-S5-P 


BILUNG  COt>E  4310-6S-C 

AZ-CCNF-1.  From  U.S.  Geological  Survey 
map:  Payson  1981;  Bureau  of  Land 
Management  map:  Sedona  1980.  The 
perimeter  of  critical  habitat  unit  AZ-CCNF- 
1  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone.l2)  coordinates: 
467656     E         3810849     N 

3812091  N 

3813631  N 

3815239  N 

3818190  N 

3819546  N 

3820815  N 

3821951  N 

3822831  N 

3825608  N 

3827006  N 

3829803  N 

3830569  N 

3828599  N 

3825662  N 

3824844  N 

3823660  N 

3824551  N 

3825090  N 

3828788  N 

3831581  N 

3832043  N 

3832975  N 

3833882  N 

3832071    N 
following  Apache-Sitgreave  National  Forest/ 
Coconino  National  Forest  boundary  southerly 
to 

487638    E        3804964  N 
continuing  to 

486079    E        3807551  N 

488010    E        3810566  N 

490129    E        3811716  N 


466774     E 

467265     E 

468965     E 

470916    E 

471469 

472899 

472989 

473536 

477135 

476711 

476981 

480121 

481408 

479202 

483296 

484429 

484747 

483764 

487663 

489418    E 

491814    E 

493424    E 

497812     E 

498220    E 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
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489079    E        3814309  N 

490370     E         3815953  N 

489296    E         3816671  N 

488083     E         3814453  N 

486671     E         3813623  N 

485449     E         3811207  N 

484399    E         3810970  N 

482659    E         3810343  N 

481104     E         3810793  N 

479433     E         3811999  N     . 

478334     E         3815840  N 

477042     E         3814911  N 

475614     E         3811134  N 

following  Coconino  National  Forest/Tonto 

National  Forest  boundary  westerly,  to  closure 

at  starting  point 

467656     E         3810849  N 
BILLING  CODE  4310-65r4> 


BILLING  CODE  4310-6S-C 


AZ-CCNF-2.  From  U.S.  Geological  Survey 
map:  Payson  1981;  Bureau  of  Land 
Management  map:  Sedona  1980.  The 
perimeter  of  critical  habitat  unit  AZ-CCNF- 
2  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  12)  coordinates: 

452196 

E 

3826663 

N 

455413 

E 

3827141 

N 

457307 

E 

3826192 

N 

459859 

E 

3825274 

N 

461266 

E 

3825474 

N 

462756 

E 

3826273 

N 

463058 

E 

3828077 

N 

466081 

E 

3830265 

N 

469986 

E 

3830843 

N 

47.0540 

E 

3829472 

N 

472317 

E 

3830342 

N 

473546 

E 

3828472 

N 

472773 

E 

3825971 

N 

470980 

E 

3824898 

N 

469562 

E 

3826431 

N 

469504 

E 

3827305 

N 

467090 

E 

3827440 

N 

466010 

E 

3826094 

N 

466269 

E 

3822885 

N 

467812 

E 

3821561 

N 

467575 

E 

3820502 

N 

468102 

E 

3819548 

N 

466845 

E 

3818428 

N 

466215 

E 

3817267 

N 

465983 

E 

3816498 

N 

464948 

E 

3815529 

N 

464217 

E 

3809075 

N 

following  Coconino  National  Forest/Tonto 
National  Forest  boundary  southerly  to 

464542 

E 

3806101 

N 

continuing  to 

462822     E         3805626     N 

461447     E         3807352     N 

461014     E        3808205     N 

following  Coconino  National  Forest/Tonto 

National  Forest  boundary  northerly. 

southerly  and  westerly  to 


455175    E 
continuing  to 
455350     E 
453666     E 
452652     E 


3809733     N 


N 
N 

N 


3811266 

3810250 

3810873 

following  Fossil  Creek  Wilderness  boundary 
northerly  to 

3816971 


451932  E 
continuing  to 
4507.'>4  E 
452343  E 
451035  E 
450670  E 


N 


3819052  N 

3819762  N 

3821333  N 

3822886     N 
following  Clear  Creek  Wilderness  boundary 
easterly  and  westerly,  to  closure  at  starting 
point 

452196    E         3826663     N 

BILUNG  CODE  4310-6S-P 


KILOMETERS       - 


BILUNQ  CODE  4310-65-C 

AZ-CCNF-3.  From  Bureau  of  Land 
Management  maps:  Sedona  1980.  Flagstaff 
1982.  The  perimeter  of  critical  habitat  unit 
AZ-CCNF-3  is  delineated  by  the  following 
Universal  Transverse  Mercator  (Zone  12) 
coordinates: 


445243 

E 

3881912 

N 

446844 

E 

3881049 

N 

448293 

E 

3881155 

N 

447886 

E 

3879379 

N 

449375 

E 

3877848 

N 

448861 

E 

3876329 

N 

445705 

E 

3875776 

N 

447142 

E 

3874006 

N 

447638 

E 

3871685 

N 

449551 

E 

3871805 

N 

450685 

E 

3873407 

N 

452312 

E 

3872409 

N 

453781 

E 

3873481 

N 

455508 

E 

3872635 

N 

456289 

E 

3870804 

N 

455807 

E 

3868602 

N 

454568 

E 

3866608 

N 

455557 

E 

3865528 

N 

455863 

E 

3864031 

N 

455602 

457831 

456095 

457552 

455793 

456892 

457679 

459466 

460298 

460369 

458916 

459339 

459176 

462532 

463927 

464367 

465539 

465800 

468117 

468343 

470919 

469469 

468556 

465200 

464454 

463473 

460130 

456481 

453247 

451729 

453836 

451873 

453540 

453549 

450853 

446346 

447831 

446909 

445397 

445878 

444988 

442660 

443493 

446792 

447730 

445475 

444843 

442788 

440073 

438747 

439668 

439442 

438650 

438955 

438436 

438974 

440444 

440061 

441902 

442652 

to  closure  at 

445243  E 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


3861320  N 

3857143  N 

3856550  N 

3854418  N 

3852249  N 

3851395  N 

3847969  N 

3847434  N 

3848641  N 

3852445  N 

3852969  N 

3855280  N 

3861734  N 

3862959  N 

3861538  N 

3859725  N 

3858693  N 

3856376  N 

3853629  N 

3850615  N 

3845756  N 

3839892  N 

3838842  N 

3840258  N 

3841845  N 

3843118  N 

3842871  N 

3841314  N 

3841042  N 

3842870  N 

3844303  N 

3846132  N 

3847909  N 

3849106  N 

3849130  N 

3849918  N 

3850801  N 

3853131  N 

3853724  N 

3855720  N 

3857744  N 

3859279  N 

3864522  N 

3867451  N 

3869055  N 

3871235  N 

3868998  N 

3867966  N 

3867421  N 

3869007  N 

3870270  N 

3871193  N 

3871939  N 

3873049  N 

3874466  N 

3875593  N 

3876986  N 

3880010  N 

3880273  N 

3881614  N 
Starting  point 

3881912  N 
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MLUNG  CODE  431 0-S6-C 

AZ-CCNF— 4.  From  Bureau  of  Land 
Management  maps:  Sedona  1980,  Flagstaff 
1982.  The  perimeter  of  critical  habitat  unit 
AZrOCNF-4  is  delineated  by  the  following 
Universal  Transverse  Mercator  (Zone  12) 
coordinates: 

411162  E  3888459  N 

411436  E  3887183  N 

413255  E  3886692  N 

416682  E  3887651  N 

416957  E  3889749  N 

following  Navajo  Army  Depot/Coconino 
National  Forest  boundary  southerly  to 
423289    E        3S89355    N 


■continuing  to 

423315 

E 

3888691 

N 

422594 

E 

3887402 

N  - 

420066 

E 

3887145 

N 

416780 

E 

3885570 

N 

417568 

E 

3884754 

N 

417380 

E 

3884099 

N 

419482 

E 

3882976 

N 

419948 

E 

3881692 

N 

419576 

E 

3880489 

,N 

421248 

E 

3879441 

N 

422023 

E 

3880178 

N 

424066 

E 

3880374 

N 

426737 

E 

3879231 

N 

428858 

E 

3878020 

N 

429990 

E 

3879762 

N     - 

432171 

E 

3881363 

N 

431766 

E 

3883902 

N 

435940 

E 

3883827 

N 

437117 

E 

3882604 

N 

437462 

E 

3878844 

N 

436914 

E 

3875266 

N 

435942 

E 

3873707 

N 

433779 

E 

3871900 

N 

431540 

E 

3870725 

N 

following  Red  Rocks  Secret  Mountain 
Wilderness  northerly  and  westerly  to 

411269 

E 

3869688 

N 

continuing  to 

411226 

E 

3869730 

N 

following  Sycamore  Canyon  Wilderness 
boundary  northerly,  to  closure  at  starting 
point 

411162 

E 

3888459 

N 

BIUJNO  CODE  4310-66-P 


BILUNG  C  30E  4310-65-C 


Az-c  :nf 


-5.  From  Bureau  of  Land 
Manageiient  map:  Flagstaff  1982.  The 
perimet(  r  of  critical  habitat  unit  AZ-COJF- 
5  is  deli  leated  by  the  following  Universal 
Transve|se  Mercator  (Zone  12)  coordinates: 
E         3893409     N 

3892086  N 

3891427  N 

3891550  N 

3890074  N 


459734 
459673 
458517 
457572 
456473 
456504 
454831 
452865 
452214 
451330 
450408 
449146 
446511 
445087 
444939 
444254 
443059 
442450 
443140 
444243 
447046 
448367 
447095 
448487 
451084 
452448 
45394S 
455915 
458865 

to  cloSUI  ! 


459734 


3889161  N 

3886326  N 

3885379  N 

3886755  N 

3888854  N 

3888256  N 

3884792  N 

3886238  N 

3887424  N 

3887906  N 

3888681  N 

3887998  N 

3889563  N 

3891166  N 

3891381  N 

3890517  N 

3889911  N 

3890893  N 

3891612  N 

3892786  N 

3893121  N 

3892651  N 

3891574  N 

3893408  N 


at  starting  point 
E    3893409  N 


BUIMGO  IOE4310-56-P 


HLUNO  O  OE  4310-aS-C 


AZ-a  NF-6 


From  Bureau  of  Land 
Manageiient  map:  Flagstaff  1982.  The 
perimetef  of  critical  habitat  usit  A2WXNF- 


6  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  12)  coordinates: 

435028     E        3912773  N 

3913983  N 

3914482  N 

3914225  N 

3913150  N 

3914508  N 

3915457  N 

3916816  N 

3916770  N 

3918748  N 

3916505  N 

3917584  N 

3916645  N 

3916176  N 

3917258  N 

3918414  N 

3919386  N 

3920670  N 

3919764  N 

3918375  N 

3916974  N 

3915721  N 

3915030  N 

3915461  N 

3913757  N 

3912330  N 

3911251  N 

3910071  N 

3909383  N 

3906164  N 

3903642  N 

3902893  N 

3901438  N 

3900357  N 

3900357  N 

3900757  N 

3900772  N 

3903502  N 

3905240  N 

3905461  N 

3905476  N 

3905563  N 

3908300  N 

3909150  N 

3908992  N 
following  Kachina  Peaks  Wilderness 
boundary,  to  closure  at  starting  point 

435028    E         3912773  N 


434479 

433341 

431996 

430852 

429612 

429210    E 

430241     E 

432363 

435256 

438463 

440939 

445460 

446951 

449588 

449831 

450708 

452448 

453945 

454998 

454735 

452409     E 

448841     E 

446665 

444784 

446540     E 

446253     E 

447142 

445708 

445563 

448064 

445712 

445185 

445127 

444391 

441720 

439591 

439717 

437343     E 

435318    E 

434158 

433598 

434423 

435620 

436254 


E 
E 
E 
E 
E 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


E 
E 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


E 
E 
E 
E 
E 


BILUNG  CODE  431»-5S-P 


■HUNG  CODE  43t»46< 

AZ-CCNF-7.  Ptam  Buraau  of  Land 
Management  map:  Fiagitaff  1902.  The 
perimeter  of  critical  habitat  unit  AZ-CX34F- 
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7  is  delineated  by  the  following  Universal 

Transverse  Mercator  (Zone  12)  coordinates: 

423447    E        3923447    N 

423966    E        3923012     N 

426475     E         3920186     N 

425869     E         3916958     N 

423790    E        3915112    N 

423490    E        3915152    N 

following  Coconino  National  Forest/Kaibab 

National  Forest  boundary  northerly,  to 

closure  at  starting  point 

423447     E        3923447    N 

BILUNG  CODE  4310-SS-P 


BILLMG  CODE  4310-6»-C 


AZ-CRNF-10.  From  Bureau  of  Land 

Management 

map:  Tucson  1990.  The 

perimeter  of  critical  habitat  unit  AZ-CRNF- 

10  is  delineated  by  the  following  Universal 

Transverse  Mercator  (Zone  12)  coordinates: 

514720 

E 

3588478 

N 

517406 

E 

3592224 

N 

521443 

E 

3593754 

N 

525972 

E 

3594746 

N 

524725 

E 

3593327 

N 

525612 

E 

3591646 

N 

529708 

E 

3592347 

N 

530274 

E 

3590233 

N 

531194 

E 

3589130 

N 

532946 

E 

3587566 

N 

532710 

E 

3584774 

N 

532877 

E 

3583185 

N 

532555 

E 

3580921 

N 

530900 

E 

3578861 

N 

529826 

E 

3577993 

N 

527068 

E 

3578404 

N 

525820 

E 

3579410 

N 

following  Pusch  Ridge  Wilderness  boundary 

northerly  and 
point 

westerly,  to  closure  at  starting 

514720 

E 

3588478 

N 

BILUNG  CODE  4310-55-P 


-3U0N 


AZ-CRNF-13.  From  Bureau  of  Land 
Management  maps:  Safford  1973,  Mammoth 
1986.  The  perimeter  of  critical  habitat  unit 
AZ-CRNF-13  is  delineated  by  the  following 
Universal  Transverse  Mercator  (Zone  12) 

590057 

E 

3627151 

N 

591756 

E 

3626497 

N 

595044 

E 

3624654 

N 

600186 

E 

3624284 

N 

605383 

E 

3624819 

N 

607357 

E 

3624057 

N 

609047 

E 

3623746 

N 

612568 

E 

3617718 

N 

611712 

E 

3614673 

N 

612512 

E 

3613234 

N 

614484 

E 

3611466 

N 

614853 

E 

3609054 

N 

612871 

E 

3607735 

N 

611623 

E 

3507421 

N 

608687 

E 

3607524 

N 

607095 

E 

3608184 

N 

605255 

E 

3610406 

N 

600901 

E 

3612880 

N 

599856 

E 

3614090 

N 

598289 

E 

3613576 

N 

596460 

E 

3615603 

N 

594635 

E 

3617134 

N 

592085 

E 

3617511 

N 

590035 

E 

3618287 

N 

587186 

E 

3620872 

N 

587461 

E 

3622254 

N 

586187 

E 

3622768 

N 

585169 

E 

3624946 

N 

588094 

E 

3626103 

N 

to  closure  at  starting  point 
590057     E         3627151     N 

BILUNG  CODE  431»-5S-P 


^_^-^^" 


BILLING  CODE  4310-65-C 

AZ-KANF-1.  From  U.S.  Geological  Sur\'ev 
map:  Williams  1983.  Bureau  of  Land 
Management  maps:  Flagstaff  1982,Prescott 
1981.  The  perimeter  of  critical  habitat  unit 
AZ-KANF-1  is  delineated  by  the  following 
Universal  Transverse  Mercator  (Zone  12) 
coordinates: 


BILUNG  CODE  4310-a»-C 


393244 

E 

3874603 

N 

390878 

E 

3877037 

N 

391959 

E 

3879302 

N 

388817 

E 

3877612 

N 

388723 

E 

3879279 

N 

389856 

E 

3880231 

N 

390296 

E 

3882856 

N 

392046 

E 

3884681 

N 

392442 

E 

3886669 

N 

394341 

E 

3887323 

N 

396798 

E 

3886537 

N 

397322 

E 

3885259 

N 

400238 

E 

3885629 

N 

401329 
402063 
403192 
403667 
405611 
406536 
409130 
409336 
410343 
410179 
410329 
406430 
406180 
407963 
409434 
411007 


3884831  N 

3882963  N 

3882132  N 

3880646  N  ~ 

3879116  N 

3880126  N 

3878019  N 

3879301  N 

3880607  N 

3882883  N 

3883885  N 

3888239  N 

3889105  N 

3888660  N 

3889268  N 

3888733     N 
following  Sycamore  Canyon  Wilderness 
boundary  southerly  and  westerly  to 
402127    E        3872864     N 
following  Kaibab  National  Forest/Prescott 
National  Forest  boundary  northerly  and 
westerly  to 

400284     E         3873826     N 

following  Sycamore  Canyon  Wilderness 

boundary  northerly,  westerly  and  southerlv 

to 

399925     E        3873841     N 

following  Kaibab  National  Forest/Prescott 

National  Forest  boundary  westerly  to 

399214     E         3873871     N 

foUoMring  Sycamore  Canyon  Wilderness 

boundary  northerly,  westerly  and  southerly 

to 

398265    E        3873932    N 

following  Kaibab  National  Forest/Prescott 

National  Forest  boundary  to 

397474     E         3874002     N 

following  Sycamore  Canyon  Wilderness 

boundary  northerly  to 

397346    E        3874205    N 

following  Kaibab  National  Forest/Prescott 

National  Forest  boundary  westerly,  to  closure 

at  starting  point 

393244     E         3874603     N 
BILUNG  CODE  4310-55-P 


•  1 

-3801N 

cgcoNi 

_VAV*P 

y —                  T22N       - 
^ yi V                    T21N 

AZ-KANF-^            1       '  ^ 

5^5     0                        10   m    ^ ! 

- 

^-'    i '  A             aassN- 

KLOHETERS 

:            1            1            1           1 

BILUNG  CODE  4310-6»-C 

AZ-KANF-2.  From  U.S.  Geological  Survey 
map:  Williams  1983.  The  perimeter  of  critical 
habitat  unit  AZ-KANF-2  is  delineated  by  the 
following  Universal  Transverse  Mercator 
(Zone  12)  coordinates: 
391337    E        3898885    N 
392197     E        3898866    N 
393469     E        3897059    N 
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E 

E 
E 


392786  E 
392561  E 
392089 
391012 
389037 
387093  E 
384827  E 
381768  E 
382694  E 
384517  E 
385717 
387591 
387860 
387037 
388106 
388192 
388945  E 
to  closure  at 
391337  E 


E 
E 
E 
E 
E 
E 


3893444  N 

3891157  N 

3890335  N 

3889902  N 

3889687  N 

3888770  N 

3888706  N 

3890009  N 

3891151  N 

3891866  N 

3891535  N 

3893519  N 

3895106  N 

3896445  N 

3898035  N 

3898783  N 

3898230  N 
starting  point 

3898883  N 


delii  eated 


WLUN6  COOE  4S1»-S6-» 


MLLMQ  CODE  4310-56-C 

AZ-KANF-3.  From  U.S.  Geological  Survey 
map:  Williams  1983,  Bureau  of  Land 
Management  map:  Flagstaff  1982.  The 
perimeter  of  critical  habitat  unit  AZ-KANF- 
3  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  12)  i^ordi  nates: 
408401     E         3914757     N 
410056    E        3914738    N 
413186    E        3913953     N 
412899     E      -  3911497     N 
414512     E         3910270     N 
413325    E        3908617     N 
410384     E         3907681     N 
407007     E         3908927     N 
405528    E        3911560    N 
406663     E         3913649     N 
lo  closure  at  starting  point 
408401     E         3914757     N 
BIIUNG  COOC  4310-65-P 


BIUJN6  CODE  431»-65-C 

AZ-KANF-4.  From  Bureau  of  Land 
Management  map:  Flagstaff  1982.  The 
perimeter  of  critical  habitat  unit  AZ-KANF- 


4  is 

Transve^ 

423490 

419476 

416778 

417490 

417519 

416499 

414217 

414536 

414978 

415767 

417733 

419623 

422156 

423026 

422859 

423447 

followin] 


by  the  following  Universal 
Mercator  (Zone  12)  coordinates: 
E        3915152    N 

3915782     N 

3918671     N 

3919313     N 

3921286    N 

3921001     N 

3922320    N 

3923959     N 

3924928    N 

3925613     N 

3926720    N 

3926585     N 

3926511     N 

3924940    N 

3923967    N 
I        3923447    N 
Kaibab  National  Fores!  'Coconino 
National  Forest  boundary  soutiierly,  to 
starting  point 
E        3915152     N 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
B 
E 
E 
E 


closure 
423490 
BILUNG  CteE  431»-6»-« 


Canyon 

habitat 

followin; 

(Zone  12 

374340 

372772 

372861 

373921 

375933 

378425 

377283 

378765 

381370 

385297 

381311 

378990 

379629 

381749 

384816 

387619 

390729 

393869 

392574 

396078 

.399413 

400905 

402409 

403748 

405368 

406708 


BIUJNG  O  DE  4310-65-C 


AZ-^ONF 


-5.  From  U.S.  Geological  Survey 
map:  Tulfe  City  1983;  Bureau  of  Land 
Managen  ent  maps:  Fredonia  1978.  Grand 
1 984.  The  perimeter  of  critical 
uiit  AZ-KANF-5  is  delineated  by  the 
Universal  Transverse  Mercator 
coordinates: 


4032182  N 

4036716  N 

4042136  N 

4046988  N 

4047114  N 

4044855  N 

4041540  N 

4037085  N 

4036595  N 

4037911  N 

4040592  N 

4048457  N 

4049528  N 

4049858  N 

4048615  N 

4046991  N 

4043286  N 

4044877  N 

4052611  N 

4059372  N 

4059180  N 

4053771  N 

4049754  N 

4044333  N 

4043124  N 

4036472  N 


406776  E    4032955  N 

408595  E    4025453  N 

410483  E    4021820  N 

following  Kaibab  National  Forest/Grand 

Canyon  National  Park  boundary  westerly  and 

northerly  to 

406200    E        4021704     N 

continuing  to 

405568     E         4022995     N 


E 
E 
E 
E 
E 
E 


4025105  N 

4025847  N 

4027181  N 

4030093  N 

4031873  N 

4035788  N 

4039765  N 

4039788  N 

4040442  N 

4038870  N 

4037351  N 

4034404  N 

4030950  N 

4028394  N 

4023415  N 
following  Kaibab  National  Forest/Grand 
Canyon  National  Paric  boundary  westeriy  and 
nortberiy,  to  closure  at  starting  point 

374340    E        4032182  N 

8ILLINC  CODE  4310-S5-P 


405347 

403567 

402161 

401772 

402210 

401091 

401741  E 

399772  E 

397757 

397368 

398119 

397423  E 

396248  E 

395875 

397297 


E 
E 
E 


E 

E 


i    '    1 

•e/    ' 

- UUM     j^ 

MVZONA 

"'NiEi»Vl«xicO 

-     -);A 

) 

<(N8M- 

? 

n 

\  • 

\ 

- 

U 

% 

\ 

0 

30 

9             i 

y\  \  COUNTY 

'        'A       r 

\    \    MCKINUr 
-3^  J  COOMTV 

-mm                £  a.   i 

1     1     1' 

\                    1 

BILLING  CODE  431»4S-C 

AZ-NAIR-1.  From  U.S.  Geological  Survey 
maps:  Rock  Point  1986,  Canyon  de  Cheily 
1984;  Bureau  of  Land  Management  maps: 
Gallup  1981.  Toadlena  1980.  The  perimeter 
of  critical  habitat  unit  AZ-NAIR-1  is 
delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  12)  coordin:(t«s 


664498 
667700 
670789 
672895 
672548 
669062 
667261 
667407 
665785 
664321 
659333 
658950 
660292 
658366 


4083196 
4082440 
4080812 
4077576 
4073349 
407.3059 
4071276 
4069845 
4069188 
4067036 
4065894 
4062981 
4058522 
405.S377 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
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652011     B        4ia00874     N 


97RA7d      R  ^7ftftniQ      hJ 


657668 

E 

4050045 

N 

657809 

E 

4047830 

N 

658727 

E 

4045611 

N 

661606 

E 

4044865 

N 

664085 

E 

4046660 

N 

665863 

E 

4047007 

N 

667386 

E 

4044565 

N 

667339 

E 

4041179 

N 

668962 

E 

4039593 

N 

671304 

E 

4039206 

N 

675106 

E 

4040824 

N 

676943 

E 

4039232 

N 

678611 

E 

4042165 

N 

680582 

E 

4043568 

N 

683292 

E 

4043334 

N 

684182 

E 

4041488 

N 

681529 

E 

4040110 

N 

678117 

E 

4036486 

N 

681766 

E 

4033841 

N 

679591 

E 

4028071 

N 

681238 

E 

4025027 

N 

684893 

E 

4021019 

N 

687201 

E 

4017013 

N 

687606 

E 

4014570 

N 

687022 

E 

4012032 

N 

688686 

E 

4011836 

N 

688713 

E 

4006089 

N 

692252 

E 

4006636 

N 

691136 

E 

4000425 

N 

693455 

E 

3999019 

N 

695658 

E 

3993691 

N 

697165 

E 

3993464 

N 

699146 

E 

3987141 

N 

701404 

E 

3981509 

N 

702348 

E 

3975511 

N 

697340 

E 

3974603 

N 

695249 

E 

3971528 

N 

693112 

E 

3973167 

N 

691507 

E 

3973078 

N 

690664 

E 

3971110 

N 

691780 

E 

3967833 

N 

689837 

E 

3962520 

N 

687004 

E 

3958869 

N 

684568 

E 

3956741 

N 

682344 

E 

3955677 

N 

680519 

E 

3955581 

N 

680750 

E 

3962194 

N 

680638 

B 

3967650 

N 

680106 

E 

3966809 

N 

680340 

E 

3972544 

N 

678777 

E 

3974290 

N 

679592 

E 

3976002 

N 

681834 

E 

3974549 

N 

685189 

E 

3974215 

N 

686727 

E 

3975646 

N 

685784 

E 

3978339 

N 

685615 

E 

3982153 

N 

684326 

E 

3986144 

N 

684971 

E 

3989539 

N 

684851 

E 

3992441 

N 

679159 

E 

4000412 

N 

676596 

E 

3999936 

N 

675715 

E 

3996500 

N 

669597 

E 

3996016 

N 

668510 

E 

3996997 

N 

670047 

E 

3999512 

N 

673451 

E 

4000906 

N 

676492 

E 

4001043 

N 

674489 

E 

4002078 

N 

672797 

E 

4005668 

N 

676546 

E 

4009755 

N 

675486 

E 

4012991 

N 

673089 

E 

4011645 

N 

671694 

E 

4012522 

N 

670765 

E 

4015043 

N 

668707 

E 

4015795 

N 
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667336  E 

6652S1  E 

662482  E 

661504  E 

662238  E 

661149  E 

650331  E 

649327  E 

652609  E 

653035  E 

650944  E 

655488  E 

656411  E 

657653  E 

657108  E 

656859  E 

658455  E 

657133  E 
655710 
654850 
656438 
659579 


E 
E 
E 
E 


to  closure  at 
664498  E 


4019085  N 

4019463  N 

4022942  N 

4027433  N 

4031362  N 

4033665  N 

4045040  N 

4046815  N 

4052722  N 

4055924  N 

4061684  N 

4064322  N 

4066910  N 

4069487  N 

4070798  N 

4073492  N 

4076275  N 

4078326  N 

4078670  N 

4079808  N 

4062748  N 

4082483  N 

starting  point 
4083196  N 


L-J — I lJ 


WUJNO  CODE  4ai»-««-C 

AZ-NAIR-2.  From  U.S.  GeolcRical  Survey 
map:  Ganado  1984.  The  perimeter  of  critical 
habitat  unit  AZ-NAIR-2  is  delineated  by  the 
fbUowing  Universal  Transverse  Mercator 
(Zone  12)  coordinates: 
667864    E        3954269    N 


670060 

E 

3954258 

N 

671888 

E 

3953041 

N 

668950 

E 

3947696 

N 

668783 

E 

3944993 

N 

•671701 

E 

3938375 

N 

671481 

E 

3938605 

N 

668501 

E 

3936337 

N 

663963 

E 

3943110 

N 

663460 

E 

3947889 

N 

to  closure  at 

startii^  point 

667884 

E 

3954269 

N 

WLUNO  CODE  431»-«»# 


1  ■— 1 — 

-3S7SN   S 

AZ-NAN 

1   "T — 

T r— ; — 

-\         ^ 

_i_  1    1    1  : 

BNJJNO  CODE  411»4»-C 


AZ-NAIR-3.  From  U.S.  Geolo^cal  Survey 
map:  Ganado  1984.  The  perimeter  of  critical 
habitat  unit  AZ-NAIR-3  is  delineated  l^  the 
following  Universal  Transverse  Mercator 
(Zone  12)  coordinates: 

654984 

E 

3967813  N 

657267 

E 

3967366  N 

655791 

E 

3964771  N 

657580 

E 

3964312  N 

657683 

E 

3962446  N 

659049 

E 

3960488  N 

658863 

E 

3959065  N 

655226 

E 

3957843  N 

654890 

E 

3956304  N 

652494 

E 

3956225  N 

654617 

E 

3954350  N 

658167 

E 

3953829  N 

659118 

E 

3953119  N 

658090 

E 

3951809  N 

654278 

E 

3951170  N 

651366 

E 

3953186  N 

649301 

E 

3956167  N 

645453 

E 

3955865  N 

644842 

E 

3956413  N 

646674 

E 

3960529  N 

648692 

E 

3963284  N 

652118 

E 

3967455  N 

to  closure  at  starting  point 
654984    E        3967813    N 
MUMQ  CODE  4310-6S-P 


MLLMO  COOE  431»-6S-C 

AZ-NAIR-4.  From  U.S.  Geological  Sui  -ey 
maps:  Ganado  1984,  Canyon  de  Cheily  1984. 
The  perimeter  of  critical  habitat  unit  AZ- 
NAIR-4  is  delineated  by  the  following 
Universal  Transverse  Mercator  (Zone  12) 
coordinates: 


651340    E 
652317    E 


4004495     N 
4003508    N 
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652011 

E 

4000874 

N 

656314 

E 

4001885 

N 

657299 

E 

4001028 

N 

659530 

E 

4003744 

N 

661180 

E 

4003853 

N 

664610 

E 

4002532 

N 

665312 

E 

3999944 

N 

666229 

E 

3998907 

N 

666049 

E 

3997832 

N 

664834 

E 

3999072 

N 

662934 

E 

3998499 

N 

660966 

E 

3999110 

N 

658946 

E 

3995380 

N 

653165 

E 

3996867 

N 

655439 

E 

3993748 

N 

656249 

E 

3989397 

N 

659860 

E 

3989917 

N 

660452 

E 

3986684 

N 

658866 

E 

3985885 

N 

658971 

E 

3983345 

N 

657330 

E 

3983340 

N 

654921 

E 

3984844 

N 

653725 

E 

3985917 

N 

653499 

E 

3988550 

N 

651463 

E 

3992664 

N 

650365 

E 

3991442 

N 

647590 

E 

3994126 

N 

648099 

E 

3996480 

N 

648080 

E 

3999867 

N 

646260 

E 

4000363 

N 

646348 

E 

4002790 

N 

to  closure  at 

starting  poii 

3t 

651340 

E 

4004495 

N 

MLUNO  COM  mg  II  r 


1 1 1 1 r 

mam  Sj 


AZ4(A«M       0         S 


tOECHELLV 
""NATIONAL  MONUMBIT 

Ll 1 I I L 


MUMQ  COM  431»-<S-C 

AZ-NAIR-5.  From  U.S.  Geological  Survey 
map:  Canyon  de  Chelly  1984.  The  perimeter 
of  critical  habitat  unit  AZ-NAIR-5  is 
delineated  by  the  following  Universal 
Transverse  Mercator  (2U>ne  12)  coordinates: 
651188    E        4016192    N 


653417 

E 

4016047 

N 

652125 

E 

4013683 

N 

654146 

E 

4014464 

N 

660136 

E 

4015777 

N 

G60865 

E 

4014423 

N 

658293 

E 

4012030 

N 

650992 

E 

4010081 

N 

649132 

E 

4011045 

N 

648743 

E 

4013154 

N 

649349 

E 

4015342 

N 

to  closure  at 

starting  point 

651188 

E 

4016192 

N 

MLUNQ  COM  491»4»-P 


—3mm 


KMRAS 
MTIONAL  FOREST 


!l 


COCOIl  NO 
0 

L 


AZ-NAMR-1 
>NAnONALFOReT 


TgtN 
T20N 


u 


BIUJNQ  COI  C  4310-M-C 

AZ-NAfIR-1.  From  Bureau  of  Land 
Managemfnt  map:  Flagstaff  1982.  The 
perimeter  bf  critical  habitat  umit  AZ-NAMR- 
1  is  delinated  by  the  following  Universal 
Transversa  Mercator  (Zone  12)  coordinates: 
416959    I        3890683     N 
418988    I        3891366    N 
420643    I        3891032    N 
422168    I        3890950    N 
423618    I        3890551    N 
423289    ■        3889855    N 

following  kavajo  Army  Depot/Coconino 
National  norest  boundary  westerly  to 
416957    I        3889749    N 
to  closure  Bt  starting  point 
416959    I  3890683    N 

MLUNQ  COI  C  43ie-66-P 


PW  SCOTT 
N«na  lALFOREST     L 


T1IW 
T10H 


■377SN 

L_ 


10 


rausMETEns 


AZ-PRNF-I 


rmn- 


MUINQ  COI  C  4310-M-C 

A2:-PR1  [F-1.  From  Bureau  of  Land 
Managemfnt  map:  Bradshaw  Mountains 
1981.  The  perimeter  of  critical  habitat  unit 
AZ-PRNF-1  is  delineated  by  the  following 
Universal  Transverse  Mercator  (Zone  12) 
ct)ordinat4s: 


379607  1 

3781394 

N 

378315  1 

3780049 

N 

376714  1 

3780674 

N 

376229 

3781860 

N 

377019 

3783259 

N 

376019 

3783268 

N 

374644 

3784389 

N 

374453 

3786485 

N 

373242 

3787721 

N 

373723 

3788587 

N 

370106 

3789062 

N 

370033 

3790473 

N 

371164 

3792144 

N 

372624 

3791987 

N 

373472 

3791293 

N 

377033 

3791700 

N 

377804 

3790925 

N 

377777 

3789829 

N 

376874    E        3788019    N 

377994    E        3786380    N 

fbllowring  Castle  Creek  Wilderness  boundary 

southerly,  to  closure  at  starting  point 

379607    E        3781394    N 
BILUNQ  COM  4310-45-P 


MLUNQ  COM  43ie-S«-C 

AZ-PRNF-2.  From  Bureau  of  Land 
Management  maps:  Bradshaw  Mountains 
1981.  Prescott  1981.  The  perimeter  of  critical 

habitat  unit  AZ-PRNF-2  is  delineated  by  the 
following  Universal  Transverse  Mercator 
(Zone  12)  coordinates: 

369367    E        3821419  N 

3818807  N 

3819206  N 

3818691  N 

3818005  N 

3817403  N 

3814870  N 

3813719  N 

3812052  N 

3810879  N 

3809601  N 

3808246  N 

3805464  N 

3804449  N 

3804495  N 

3805870  N 

3805263  N 

3BO4099  N 

3802354  N 

3801656  N 

3803387  N 

3801651  N 

3801277  N 

3804012  N 

3803214  N 

3805986  N 

3806547  N 

3807564  N 

3809108  N 

3810084  N 

3811508  N 

3813118  N 

3814387  N 

3815182  N 

3813851  N 

3813409  N 

3814397  N 

3816514  N 

3817815  N 

3816746  N 

3816169  N 

3817110  N 

3815517  N 

3816671  N 

3816213  N 

3816978  N 


370700  B 
373441  E 
374337  E 
374840  E 
377325  E 
376590  E 
376990  E 
378680  E 
378890  E 
380474 
379956 
379413 
378449 
377139 
375262 
373673 
373479 
374005 
373618 
371668 
370565 
369753 
369153 
367306 
366815 
365380 
363995 
367475 
364461 
364031 
363071 
363576 
365267 
365307 
368227 
368536 
368690 
.167237  E 
366243  E 
364996 
363465 
362515 
360540 
^58831 
357285 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
£ 
E 


E 
E 
E 
E 
E 
E 
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63181 


356961    E        3818502  N 

357271     E        3819069  N 

356680    E        3820627  N 

354515    E        3822268  N 

353028    E        3823983  N 

355499    E        3827261  N 

356891    E        3827377  N 

356441     E        3825407  N 

359637    E        3823729  N 

360788    E        3820274  N 

362688    E        3819820  N 

following  Prescott  National  Forest  boundary 

easterly,  to  closure  at  starting  point 

369367    E        3821419  N 

BHXmQ  COM  4)t«-C6-# 


MLUNQ  COM  4310-H-C 

AZ-PRNF-3.  Ptom  Bureau  of  Land 
Management  map:  Prescott  1981.  The 
perimeter  of  critical  habitat  unit  AZ-PRNF- 
3  is  delineated  by  the  folknving  Univeisal 
Transverse  Mercator  (Zone  12}  coordinates: 
393903    E        3S44494    N 

3843175    N 

3842030    N 

3839370    N 

3837313    N 

3836328    N 

3835247    N 

3836764     N 

3836937    N 

3837620    N 

3837778    N 

3839567    N 

3842762    N 

3844860    N 

3844893    N 
following  Woodchute  Wilderness  boundary 
easterly  and  nortberiy,  to  closure  at  starting 
point 

393903    E        3844494    N 

MLUNO  COM  4310-66-P 


397673 

E 

399213 

E 

398907 

E 

399181 

B 

397845 

E 

394730 

E 

393417 

E 

392080 

E 

391844 

E 

392635 

E 

391622 

E 

392098 

E 

390251 

E 

390372 

E 

TOaN 

AZ-SOR-lj 


T r 


k    «. 


J L 


MUMQ  COM  4t10-SS-C 

AZ-SOR-l.  From  Bureau  of  Land 
Management  map:  Nutrioso  1981.  The 
perimeter  of  critical  habitat  unit  AZ-SOR-l 
is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  12)  coivdinates: 
639681     E        3716228    N 
638500    E        3715650    N 
636471     E        3716161     N 
633869    E        3715216    N 
628910     E         3713886     N 
627363     E         3713761     N 
623026    E        3715071     N 
following  F(»rt  Apwche  Indian  Reservation/ 
San  Carlos  lAdian  Reservation  boundary 
easterly  and^ortherly  to 
639570    E        3724456    N 
to  closure  at  starting  point 
639681     E        3716228    N 
MLUNQ  COM  491»4S-# 


■LUNQ  COM  4«1».4»-C 

AZ-SaR-2.  From  Bureau  of  Land 
Management  maps:  Nutrioso  1981,  Clifton 
1986.  Globe  1979,  Seneca  1992;  U.S. 
Geological  Survey  map:  Seneca  1992.  The 
perimeter  of  critical  habitat  unit  A2^SaR-2 
is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  12)  coordinates: 


592922 
595486 
596208 
598409 
600267 
606352 
608581 
611204 
613762 
615151 
615372 
616366 
617798 
619439 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
B 
E 
E 


3707844 
3704471 
3702896 
3702786 
3701278 
3695376 
3694543 
3694765 
3692888 
3692370 
3691301 
3689130 
3688319 
3685349 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


620057 
622357 
622809 
624123 
624217 
622826 
622063 
620861 
619076 
617848 
617098 
615311 
613781 
612239 
608966 
609498 
607426 
605695 
603396 
600242 
600602 
600624 
596036 
591315 
589631 
590313 
591421 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


to  closure  at 
592922  E 


36838SS  N 

3681138  N 

3680112  N 

3679490  N 

3677371  N 

3677973  N 

3677415  N 

3677722  N 

3679752  N 

3680413  N 

3682507  N 

3685796  N 

3685423  N 

3685874  N 

3687384  N 

3689571  N 

3691554  N 

3692740  N 

3689726  N 

3693293  N 

3695175  N 

3696137  N 

3699545  N 

3701454  N 

3703791  N 

3705624  N 

3707026  N 
Starting  point 

3707844  N 


MLUNQ  COM  431»-i».# 


MLUNQ  COM  431»>M-C 

AZ-SaR-3.  From  U.S  Geological  Survey 
map:  Seneca  1992.  The  perimeter  of  critical 
habitat  unit  AZ-5aR-3  is  delineated  by  the 
following  Universal  Transverse  Mercator 
(Zone  12)  coordinates: 
561642  E  3734349  N 
562805  E  3732706  N 
565002  E  3731514  N 
567723  E  3729519  N 
567785  E  3728057  N 
569282  E  3727782  N 
572701  E  3728025  N 
573940  E  3726781  N 
575159  E  3724075  N 
576532  E  3723781  N 
575679  E  3721453  N 
574362  E  37196^  N 
574240  E  3717304  N 
571051  E  3717524  N 
568455  E  3716006  N 
567796  E  3716889  N 
566895  E  3719636  N 
564774  E  3719298  N 
562330  E  3720763  N 
560874  E  3720650  N 
559494  E  3721335  N 
557490  E  3719902  N 
555012  E  3720550  N 
551623  E    3720047  N 
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549710  E 

547444  E 

547779  E 

551948  E 

552467  E 

554753  E 

556667  E 

557933  E 

559510  E 
to  closure  at 

561642  E 


3721396  N 

3724567  N 

3726919  N 

3726307  N 

3728968  N 

3731167  N 

3730630  N 

3732790  N 

3734160  N 
Starting  point 

3734349  N 


MLUNO  COOe  431»-«»-P 


-1 1 1 1 r 

AMCHE-STTGREAVES   |!!llii 

Tt3N     NMXMALFOnEST      i|£ 

,T12N 


E 
E 


E 

E 


HUMG  OOOE  43ie-66-C 

AZ-TONF-1.  From  U.S.  Geological  Survey 
maps:  Show  Low  1981,  Payson  1981.  The 
perimeter  of  critical  habitat  unit  AZ-TONF- 
1  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  12)  coordinates: 

520080    E        3777912  N 

3778757  N 

3780284  N 

3781453  N 

3783084  N 

3781609  N 

3760485  N 

3780736  N 

3781950  N 

3789186  N 

3790669  N 

3791713  N 

3793778  N 

3795523  N 

3795390  N 

3796592  N 

3797081  N 

3798029  N 

3799129  N 

3799137  N 

3797134  N" 

3798445  N 

3799803  N 

3801486  N 

3803906  N 
following  Apache-Sitgreaves  National  Forest/ 
Tonto  National  Forest  boundary  to 

520043     E        3795178  N 
following  Tonto  National  Forest/Fort  Apache 
Indian  Reservation  boundary,  to  closure  at 
starting  point 

520080    E        3777912  N 
BILUNO  OOOE  4310-66-P 


517953  E 

S18382  E 

519127  E 

518841  E 

517987  E 

514700  E 
509300 
510523 

503673  B 

500000  E 
498153 
496906 

496858  E 

499216  E 

500000  E 

500401  E 

500000  E 

499152  E 

498789  E 

496139  E 
493403 
491901 
491857 
493500 


E 

E 
E 
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AZ-TON  =• 
map:  Payso  i 
habitat  unil 
following 
(Zone  12) 
480368    1 
480144    ] 
478574     I 
477768    ! 
476383     I 
476712     : 
475645 
474973 
474505 
473367 
472338 
471097 
466031 
465374 
463323 
464558     E 


-2.  From  U.S.  Geological  Survey 
1981.  The  perimeter  of  critical 

AZ-TONF-2  is  delineated  by  the 
Universal  Transverse  Mercator 
obordinates: 

3807751  N 

3807214  N 

3806656  N 

3805723  N 

3806351  N 

3808891  N 

3809345  N 

3807656  N 

3806301  N 

3805588  N 

3804536  N  ~^ 

3804268  N 

3805227  N 

3807892  N 

3807396  N 

3806130  N 


following  ( bconino  National  Forest/Tonto 
National  Fi  irest  westerly,  northerly  and 
easterly,  to  closure  at  starting  point 
480368    E        3807751     N 
BILUNG  coo  i  4310-eS-P 


un  t 


map:  Pay 
habitat 
following 
(Zone  12) 
460842  1 
459306  1 
457269  1 
456714  1 
456712  1 
455028  1 
451031     I 


T13N 
Tt2N^ 


-rf^- 


AZ-10NF-2 


T^ 


iw  »  \®         GttACOUNTY 

i  A        1  37MN- 


BILUNG  CO<  E  4310-6S-C 


455097    E 
455175     E 


3806301    N 
3809733     N 


following  Coconino  National  Forest/Tonto 
National  Forest  boundary  easterly,  southerly 
and  northerly,  to  closure  at  starting  point 

460842    E        3808536    N 

BiUING  CODE  431»-6S-P 


AZ-TOlF-3.  From  U.S.  Geological  Sur\-ey 
spn  1981.  The  perimeter  of  critical 
AZ-TONF-3  is  delineated  by  the 
Jniversal  Transverse  Mercator 
^Z-T0NF-3  coordinates: 


3808536  N 

3808634  N 

3805862  N 

3805864  N 

3804231  N 

3803322  N- 

3806378  N 


BILUNG  CODE  4310-5»-C 

AZ-TONF-5.  From  U.S.  Geological  Survey 
map:  Seneca  1992,  Bureau  of  Land 
Management  map:  Theodore  Roosevelt  Lake 
1981.  The  fjerimeter  of  critical  habitat  unit 
AZ-TONF-5  is  delineated  by  the  following 
Universal  Transverse  Mercator  (Zone  12) 
coordinates: 

493068    E         3747729  N 

492781     E         3749030  N 

489666    E        3752724  N 

486104    E        3751938  N 

484964     E         3754141  N 

485428    E        3758105  N 

487212     E         3759579  N 

494623     E         3758736  N 

501055    E        3758611  N 

501087    E        3756530  N 

502617     E         3755173  N 

505523    E        3755297  N 

507045    E        3754065  N 

following  Sierra  Ancha  Wilderness  boundary 

southerly  to 

506455     E         3735628  N 

continuing  to 

505584     E        3735094  N 

504686    E        3735639  N 

503384    E        3737575  N 

501477     E         3739176  N 

499472     E        3740415  N 

498265     E        3743160  N 

495941     E        3744432  N 

following  Salome  Wilderness  boundary 

northerly,  westerly  and  southerly,  to  closurt" 

at  starting  point 

493068    E        3747729  N 

BILUNG  CODE  4310-6S-P 
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BILUNQ  CODE  4310-S6-C 

CO-BLM-4.  From  Bureau  of  Land 
Management  map:  Antonito  1985.  The 
perimeter  of  critical  habitat  unit  CO-BLM-4 
is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
325228    E        4100138    N 
327504     E        4098823    N 
328541     E        4096404     N 
following  Colorado/New  Mexico  state  line 
westerly  to 

325319    E        4096470    N 

following  Bureau  of  Land  Management/ 

Southern  Ute  Indian  Reservation  northerly. 

to  closure  at  starting  point 

325228    E        4100138    N 

BHJJNO  CODE  4Sie-<S-P 


BILUNO  CODE  43lfr.66-C 

CO-SJNF-1.  From  Bureau  of  Land 
Management  map:  Durango  1983.  The 
perimeter  of  critical  habitat  unit  CO-SJNF-1 
is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
276898     E         4113198     N 
279427     E         4117982     N 
281866    E        4121940    N 
284899    E        4119341     N 
286870    E        4113038    N 
following  San  Juan  National  Forest/Southern 
Ute  Indian  Reservation  boundary  westerly,  to 
closure  at  starting  point 
276898    E        4113198    N 
BILLING  CODE  43l»-55-P 


BILLING  CODE  4310.««-C 

CO-SJNF-2.  From  Bureau  of  Land 
Management  map:  Durango  1983.  The 
perimeter  of  critical  habitat  unit  CO-SJNF-2 
is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
293946    E        4112846    N 
294050    E        4114193     N 
298337    E        4116308    N 
299838    E        4116295    N 
302335    E        4114651     N 
following  San  Juan  National  Forest/Southern 
Ute  Indian  Reservation  boundary  southerly 
and  westerly,  to  closure  at  starting  point 
293946    E        4112846    N 
BILLING  CODE  4«10-6S-I> 


nUMO  CODE  4310-55-C 

CO-SJNF-3.  From  Bureau  of  Land 
Management  maps:  Antenito  1985.  Durango 
1983.  The  perimeter  of  critical  habitat  unit 
CO-SJNF-3  is  delineated  by  the  following 
Universal  Transverse  Mercator  (Zone  13) 
coordinates: 
327034    E 
328126    E 
327811 
330405 
332447 
334230 
333150 
332918    E 
331199    E 
329246 
325805 
322907 
320660 
318375 
320753 
321571 
325444 
to  closure  at 
327034    E 


E 
E 
E 
E 
E 


E 
E 
E 
E 
E 
E 
E 
E 


4117356  N 

4116497  N 

4115734  N 

4116066  N 

4115985  N 
4114115 

4110836  N 

4108890  N 

4109202  N 

4110075  N 

4110111  N 

4112126  N 

4112125  N 

4113046  N 

4115731  N 

4116113  N 

4117381  N 

starting  point 

4117356  N 


N 


BILUNQ  CODE  4310-6»-P 
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MCNAN  RESERWATON 
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□ 


J. 


J_ 


NEW  MEXICO 


X 


BILUNO  COOE  4aio-«s-c 

CO-SUIR-1.  From  Burtsau  of  Land 
Management  map:  Durango  1983.  The 
perimeter  of  critical  habitat  unit  CO-SUIR- 
1  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
276898    E        4113198    N 
following  San  Juan  National  Forest/Southern 
Ute  Indian  Reservation  boundary  easterly  to 
286870    E        4113038    N 
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/   X>i^ 


1^    Ov.Ia.. 


C04  Of 


continuing  to 

287440  E    4112429  N 


286996  E 

285580  E 

282835  E 

281908  E 

279969  E 

278257  E 

277148  E 

276811  E 


4110380  N 

4106485  N 

4105848  N 

4107325  N 

4105900  N 

4106674  N 

4108267  N 

4109992  N 


to  dosure  at  ttarting  point 
276898  E   4113196  N 


SOUTHBMtnC 
MOWN 

flESERVmON 


-4W1N 


..CqUORMW^ 
NEWMDobo' 

to 


□ 


BtLUNO  CODE  431»«-C 

CX>-SUIR-2.  From  Bureau  of  Land 
Management  map:  Durango  1983.  The 
perimeter  of  critical  habitat  unit  CX>-5UIR- 
2  is  delineated  by  the  ioUowiog  Universal 
Transverse  Mercator  (Zraw  13)  coordinates: 

302291    E        4113405  N 

4113393  N 

4109966  N 

4107219  N 

4110286  N 

4108500  N 

4105482  N 

4101803  N 

4100647  N 

4100827  N 

4104115  N 

4104285  N 

4106271  N 

4109259  N 

4110499  N 

4112846  N 


302771  E 
303788  E 
302766  E 
298976  E 
297105 
297948 
297299 
294405 
292399 
290577 
289305 
286967  E 
288474  E 
290243  E 
293946    E 


E 
E 
E 
E 
E 
E 
E 


BILUNQ  CODE  4310-«5-P 
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CO-SUIf-3.  From  Bureau  of  Land 
Management  maps:  Durango  1983,  Antonito 
1985.  The  >erimeterofcritical  habitat  unit 
CO-SUIR-  i  is  delineated  by  the  following 
Universal '  "ransverse  Mercator  (Zone  13) 
coordinate^: 

4096922     N 

4098292     N 

4097689    N 

4098203    N 

4099067    N 

4100042    N 

4101607    N 

4102041    N 

4103047    N 

4102121     N 

4102023     N 

4100643    N 

4100138    N 
following  Southern  Ute  Indian  Reservation/ 
Bureau  of  t-and  Management  boundary 
southerly  to 

325319    B        4096470    N 
following  New  Mexico/Colorado  state  Hoe 
westerly,  1p  closure  at  starting  point 
305023     t        4096922    N 
Bn.UNO  CO  C  4310-65-P 


305023    E 

306518    i 

310805    I 

312377 

312040    I 

310649    I 

309901 

311897 

314005 

316438 

321250 

322490 

325228 


Ctliiil  C*tlifilltl*i  •! 

Mtiict*  Sfotttt  Owl 

Crtllckl  liklKi  Villi  !•  New  Mtiico 


following  San  )uan  National  Forest/Southern 
Ute  Indian  Reservation  boundary  easterly 
and  northerly,  to  closure  at  starting  point 
.102291     E         4113405     N 


BILUNG  COOE  4310-65-C 

NM-BLM-1.  From  Bureau  of  Land 
Management  maps:  Chama  1981,  Abiquiu 
1978.  The  perimeter  of  critical  habitat  unit 
NM-BLM-1  is  delineated  by  the  following 
Universal  Trans\'erse  Mercator  (Zone  13) 
coordinates: 

346419    E        4043099    N 
346284    E        4039952    N 
347142    E        4039142    N 
347955    E        4039103    N 
348702    E        4038302    N 
351972    E        4038225    N 
351962    E        4037446    N 
following  Bureau  of  Land  Management/U.S. 
Forest  Service  boundary  westerly  and 
northerly,  to  closure  at  starting  Doint 
340889    E        4041655    N 
BIUJNO  COOE  4310-S»-P 


-3M8N 
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0  5  _ 

-M17N  i — 1  X 
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J I J I__ 


BHJJNG  COOE  431»-H-C 

NM-BLM-2.  From  Bureau  of  Land 
Management  map:  Zuni  1981.  The  perimeter 
of  critical  habitat  unit  NM-BLM-2  is 
delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
731662    E        3922977    N 
733028    E        3921747    N 
735176    E        3921726    N 
736182    E        3923060    N 
737711     E        3922677    N 
738046    E        3921256    N 
following  Bureau  of  Land  Management 
boundary  westerly,  to  closure  at  starting 
point 
731662    E        3922977    N 

WLLMQ  COOE  4310-a»-P 


8U.UMQ  COOE  4310-SS-C 


NM-BLM-3.  From  Bureau  of  Land 
Management  map:  Taos  1983.  The  perimeter 
of  critical  habitat  unit  NM-BLM-3  is 
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delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
435597    E        4016742     N 
following  Bureau  of  Land  Management 
boundary  southerly  to 
431185    E        4010355    M 


continuing  to 

430666 

E 

4010128 

N 

430453 

E 

4011203 

N 

431048 

E 

4012226 

N 

431188 

E 

4013213 

N 

432334 

E 

4013374 

N 

435232 

E 

4016894 

N 

to  closure  at  starting  point 
435597     E         4016742     N 
BILUNQ  COOE  4310-66-P 
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BILLMO  COOE  431»-66-C 

NM-BLM-4.  From  U.S.  Geological  Survey 
map:  Navajo  Reservoir  1980.  The  perimeter 
of  critical  habitat  unit  NM-BLM-4  is 
delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
292948    E        4063398    N 

following  Bureau  of  Land  Management/U.S. 

Forest  Service  boundary  southerly  to 

294282    E        4052894     N 

continuing  to 

293223     E        4053664     N 


293429 

E 

4055209 

N 

293724 

E 

4055959 

N 

293704 

E 

4056853 

N 

292360 

E 

4057778 

N 

292725 

E 

4059240 

N 

292739 

E 

4060923 

N 

292452 

E 

4062412 

N 

to  closure  at 

starting  point 

292948 

E 

4063398 

N 

-4100N 
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COLORADO 
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BNXMO  COOE  431»-S»-C 

NM-BLM-5.  From  Bureau  of  Land 
Management  map:  Chama  1981.  The 
perimeter  of  critical  habitat  unit  NM-BLM- 
5  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
326880    E        4096438    N 
324833    E        4093549    N 
323285    E        4092583    N 
323436    E        4096510    N 

following  New  Mexico/Colorado  state  line 
easterly,  to  closure  at  starting  point 
326880     E        4096438     N 
BILUNQ  CODE  4310-6»-P 
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BILUNQ  COOE  4310-65-C 

NM-CANF-1.  From  U.S.  Geological 
Survey  map:  Navajo  Reservoir  1980.  The    . 
perimeter  of  critical  habitat  unit  NM-CANF- 
1  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
292662     E         4097213     N 
297259    E        4095511     N 
299622     E        4095691     N 
300408     E         4095355     N 
300393     E        4093220    N 
297305    E        4089973     N 
292080     E         4089934     N 
291350    E        4090831     N 
291409    E        4092222     N 
288869     E         4093424     N 
288932     E        4096317    N 
290066     E        4097276    N 
following  New  Mexico/Colorado  state  line,  to 
closure  at  starting  point 
292662     E         4097213     N 
BILUNG  CODE  4310-efr-P 


MLLMQ  COOe  4910-6»-C 


NM-CANF-2.  From  U.S.  GeoloRical 

Survey 

map: 

Navajo  Reservoir  1980.  The 

perimeter  of  criUcal  habitat  unit  NM-CANF- 

2  is  delineated  by  the  following  Universal 

Transverse  Mercator  (Zone  13)  coordinates: 

295082 

E 

4082660 

N 

297776 

E 

4080896 

N 

300371 

E 

4081841 

N 

302444 

E 

4081290 

N 

300381 

E 

4079391 

N 

300540 

E 

4076496 

N 

299782 

E 

4074701 

N 

300306 

E 

4072919 

N 

298848 

E 

4071068 

N 

297536 

E 

4071675 

N 

295016 

E 

4066624 

N 

293046 

E 

4067611 

N 

293185 

E 

4070746 

N 

293085 

E 

4073778 

N 

295407 

E 

4075432 

N 

294514 

E 

4080505 

N 

to  closure  at  starting  point 
295082     E        4082660     N 
BILUNQ  COOE  4310-66-^ 


BIUMQ  COOE  4310-66-C 

NM-CANF-3.  From  U.S.  Geological 
Survey  map:  Belen  1980.  The  perimeter  oJ 
critical  habitat  unit  NM-CANF-3  is 
delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 


292948 

294260 

296187 

296443 

297497- 

298324 


4063396 
4064084 
4063544 
4064614 
4063863 
4064351 


N 
N 
N 
N 
N 
N 
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29957B  B 

290444  B 

29M70  B 

300019  E 

300070  E 

299294  E 

297827  E 

297682  E 

297100  E 

294282  E 
feUowdngU 


weateriy,  to 
292948    E 


4063596  N 

4062332  N 

4060484  N 

4057496  N 

40S6441  N 

4054812  N 

4054248  N 

4052739  N 

4051759  N 

4052894    N 
.S.  Fofest  Servks/Bureau  of  Land 
boundary  nortfaflrly  and 
closure  at  starting  point 

4063398    N 


■NJJNQ  COOK  4S10-Sft-P 


BNXMQ  CODE  4310-61-0 

NM-CANF-4.  From  Bureau  of  Land 
Management  map:  San  Mateo  Mountains 
1981.  The  perimeter  of  critical  habitat  unit 
NM-CANF-4  is  ddinaatsd  by  the  following 
Universal  Transverse  Mercator  (Zone  13) 
coordinates: 


373579 

E 

4032718 

N 

373914 

E 

4032004 

N 

375963 

E 

4031537 

N 

377209 

E 

4030945 

N 

375112 

E 

4027525 

N 

376850 

E 

4026389 

N 

377866 

E 

4026257 

N 

378929 

E 

4026999 

N 

382826 

E 

4027565 

N 

383632 

E 

4026954 

N 

383564 

E 

4024626 

N 

381533 

E 

4023981 

N 

377977 

E 

4021387 

N 

375487 

E 

4021263 

N 

368275 

E 

4027898 

N 

368252 

E 

4028816 

N 

370641 

E 

4029045 

N 

to  closure  at 

Starting  point 

373579 

E 

4032718 

N 

BflJJNG  OOOC  4919-M-P 


BILUNQ  COC  E  4*10-66-0 

NM-CA  fF-5.  From  Bureau  of  Land 
Managema  at  maps:  Quma  1981,  Abiquiu 
1978.  The  wrimetar  of  critical  habitat  unit 
NM-CANB-5  is  delineated  by  the  following 
Universal  fransverse  Mercator  (Zone  13) 
coordinat( 
392165    E 
392771    i 
392502    E 
392552 
394067    E 
395495     I 
396093 
397455 
397675    I 
399212 
398731 
399528 
399143 
398240 
393294 
392557 
389798 
389045 
'390388     E 
to  closure 
392165    I 


I 
I 


4042116  N 

4041194  N 

4040310  N 

4039703  N 

4039672  N 

4038541  N 

4038554  N 

4038191  N 

4037007  N 

4036861  N 

4035381  N 

4033901  N 

4033004  N 

4034355  N 

4035957  N 

4036672  N 

4037925  N 

4040330  N 

4041727  N 
It  Starting  point 

4042116  N 


BILUNQ  COI  E  4310-5S-P 


BILLme  C0(  C  4310-66-C 


N 


M-CAlMF-e.  From  Bureau  of  Land 
Managemi  nt  maps:  Choma  1981,  Abiquiu 
1978.  The  perimeter  of  critical  habitat  unit 
NM-CANf-6  is  delineated  by  the  following 


Universal  Transverse  Mercator  (Zone  13) 
coordinMes: 


400629  E 

401323  E 

404028 

404995 

406784 

407505 

409065 

407083 

408093  E 

408313  E 

407405 

408094 

407950 

407481 

406107 

402332 

402463 

402793 

403456 

402743 

402386  E 

401172  E 

400955 

402481 

400818 

399976 


E 
E 
E 
E 
E 
E 


4053646  N 

4052637  N 

4052467  N 

4052360  N 

4051680  N 

4051521  N 

4049207  N 

4046378  N 

4044589  N 

4041941  N 

4041579  N 

4040090  N 

4039697  N 

4039359  N 

4039853  N 

4040006  N 

4041778  N 

4043074  N 

4044569  N 

4045301  N 

4047800  N 

4048167  N 

4049612  N 

4050478  N 

4051764  N 

4053168  N 


to  closure  at  starting  point 
400629  E    4053646  N 
BILLING  CODE  4310-66-P 


-4041N 


BILUNG  CODE  4310-86-C 


NM-CANF- 

-7.  From  Bureau  of  Land 

Management  map:  Chama  1981.  The 
perimeter  of  critical  habitat  unit  NM-CANF- 
7  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 

392437 

E 

4054501 

N 

393479 

E 

4054340 

N 

394189 

E 

4053268 

N 

393994 

E 

4052708 

N 

395645 

E 

4051818 

N 

395465 

E 

4050786 

N 

395716 

E 

4050174 

N 

395450 

E 

4048728 

N 

393561 

E 

4048143 

N 

391810 

E 

4046950 

N 

391561 

E 

4046358 

N 

389765 

E 

4045293 

N 

387566 

E 

4043772 

N 

386569 

E 

4043386 

N 

386043 

E 

4043654 

N 

385977 

E 

4044571 

N 

385102 

E 

4046573 

N 

385464 

E 

4047126 

N 

385508 

E 

4048168 

N 
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385034    E        4050631  N 

388071    E        4052483  N 

390333    B        4053036  N 

391792    E        4052741  N 
to  closure  at  starting  point 

392437    B        4054501  N 
BILLINO  COOC  4910-66-P 


401IN- 


CARSONNXn 
IFOHESTI 


BILUNQ  CODE  431»«-e 

NM-CANF-8.  From  Bureau  of  Land 
Management  map:  Taoa  1963.  The  perimeter 
of  critical  habitat  unit  NM-CANF-6  i« 
delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
444407     E         4011054     N 
445887    E        4008664    N 
444279    E        4007357    N 
443082    E        4005673    N 
441761    E        4005440    N 
440460    E        4006342    N 
following  U.S.  Forest  Service/Picuris  Pueblo 
Indian  Reservation  boundary  northerly  and 
westerly  to 

432103    E        4010484    N 

continuing  to 

431185    E        4010355    N 

following  U.S.  Forest  Service/Bureau  of  Land 

Management  boundary  northerly  to 

431203    E        4011542    N 

432771    E        4011566    N 

432763    E        4013194    N 

434371    E        4013182    N 

4e4388    E        4014786    N 

435575    E        4014778    N 

435597    E        4016742    N 

following  U.S.  Forest  Service/private 

boundary  ooutherly  and  easterly,  to  closure  at 

starting  point 

444407    B        4011054    N 
BILUNQ  OOOE  4»t»46-P 


BILUNQ  CODE  4310-66-C 

NM-CANF-9.  Frxm  Bureau  of  Land 
Management  map:  Taos  1983.  The  perimeter 
of  critical  habitat  unit  NM-CANF-9  is 
delineated  by  the  following  UnivemI 
Transverse  Mercator  (Zone  13)  coordinates: 
455512  E    4025045  N 

4024532  N 

4024238  N 

4024950  N 

4023399  N 

4021342  N 

4020829  N 

4019697  N 

4017372  N 

4017808  N 

4016116  N 

4016206  N 

4017272  N 

4018216  N 

4015795  N 

4014979  N 

4015289  N 

4013723  N 

4013806  N 

4012312  N   ' 

4011329  N 

4011423  N 

4012856  N 
4011793  N 
4010271  N 
4010493  N 
4009760  N 
4009056  N 
4009245  N 
4008596  N 
4009717  N 
4008461  N 
4006276  N 
4006325  N 
4005214  N 
4004534  N 
4006843  N 
4005100  N 
4003878  N 
4002164  N 
4001636  N 
4002054  N 
4002170  N 
4001741  N 
3999591  N 
3997481  N 
3999597  N 
3996485  N 
3996998  N 


457328  E 
459410  E 
462224  E 
462542  E 
460258  E 
463207  E 
464505  E 
465213  E 
462565  E 
461610  E 
460324  E 
460287  E 
458816  E 
456024  E 
456465  E 
458818  E 
459016  E 
462160  E 
460937  B 
461356  B 
459284  E 
456901  E 
456548  E 
455071 
453844 
452668 
453262 
454097 
455101  E 
456971  E 
457457 
456268 
454850 
455075 
453783 
451776 
448730 
451851 
451418 
450288 
449068 
448072 
448108 
449565 
449250 
447518 
445941 
445123 
444804 
444436 
446057 
445135 


E 
E 
E 
E 
E 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


E 
E 


445173  E 

447152  E 

446887  E 
446265 
446753 

449689  E 

449051  B 

450717  E 

451921  E 

453870  E 

4S5622  E 
to  closure  at 

455512  E 


4005180  N 

4007005  N 

4008469  N 

4009404  N 

4010378  N 

4013555  N 

4016491  N 

4019920  N 

4020145  N 

4023315  N 

4022944  N 
starting  point 

4025045  N 


MLUNQ  CODE  431»46-» 


-! 


1 1 ! 1 r 


m 


I 


CAPSON  NMiONM.  raxcsr 


BILUNQ  CODE  431»46-C 

NM-CANF-10.  Fhjm  Bureau  of  Land 
Management  map:  Wheeler  Peak  1982.  The 
perimeter  of  critical  habitat  unit  NM-CANF- 
10  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
451209    E        4044786    N 

4045639    N 

4045497     N 

4046718    N 

4049286    N 

4050499    N 

4052090    N 

4052985    N 

4053417    N 

4053158    N 

4051828    N 

4050226    N 

4049495    N 

4048652    N 

4047421    N 

4047642    N 

4049444    N 

4048328    N 

4050127    N 

4049393    N 

4050510    N 

4049618    N 
following  Wheeler  Peak  Wilderness 
boundary  westerly,  to  closure  at  starting 
point 

451209    E        4044786    N 
BILUNQ  CODE  4310-66-P 


450341  E 

449559  E 

449568  E 

446447  E 

445218  E 

445051  E 

445921  E 

447895  E 

449038  E 

447410  E 

449616  E 

448444  E 

450109  E 

449422  E 
452282 
451933 

453430  E 

453097  E 

454506  E 

454617  E 

456941  E 


E 
E 


3999718  N 

4000612  N 

4002783  N 

4003397  N 
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MUMQ  COM  4919-6S-C 

NM-CANF-11.  Ftom  Bureau  of  Land 
Managsment  map:  Wheeler  Peak  1982.  The 
perimeter  of  critical  habitat  unit  NM-CANF- 
11  ia  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 

449934    E        4061600  N 

40612S6  N 

4060010  N 

4059359  N 

4057285  N 

4055714  N 

4053664  N 

4055237  N 

4057797  N 

4057800  N 

4059135  N 


450893  E 

451826  E 

454305  E 

456168  E 

456506  B 

454778  E 

452412  E 

452737  E 

451296  E 

449651  E 

to  closure  at  starting  point 

449934  E        4061600    N 

HLUNO  COOK  49te-4S-^ 


nuMQ  cooe  43i»-ss-c 

NM-CANF-12.  From  Bureau  of  Land 
Management  map:  Wheeler  Peak  1982.  The 
perimeter  of  critical  habitat  unit  NM-CANF- 
12  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 


461765 

B 

4068754 

N 

462402 

E 

4068220 

N 

460418 

E 

4066009 

N 

462591 

E 

4066191 

N 

463930 

E 

4065679 

N 

463951 

E 

4066309 

N 

464310 

E 

4066361 

N 

464570 

E 

4065467 

N 

465597 

E 

4066589 

N 

466161 

E 

4065507 

N 

464973 

E 

4064059 

N 

467035     I        4065070  N 

469435    I        4064792  N 

464814    I        4062389  N 

463830    I        4063060  N 

463528    i        4064473  N 

462473    I        4065554  N 

459751     I        4064455  N 

456110    I        4063618  N 

454633    I        4064155  N 

454284    I        4063108  N 

4S3272     I        4063325  N 

432436    I        4063382  N 

452382     i        4064896  N 

following Latir  Peak  Wilderness  boundary 

easterly,  ti  >  closure  at  starting  point 

461765    I        4068754  N 

BIUJNQ  cote  4310-SS-P 


m 


MOON  NATIOHM.  FOREST 


tmH" 


perimeter 

13  is 

Transven^ 

477956 

478355 

481874 

480594 

481798 

483740 

484759 

485401 

484938 


continuii ; 

480326 

480091 

478875 

477861 

477840 

to  closun 
477956 


T r 


T r 


x: 


407IM- 


BILUNO  CO  «  431»46-C 

NM-C/  NF-13.  From  Bureau  of  Land 
Managem  mt  fnap:  Wheeler  Peak  1982.  The 
of  critical  habitat  unit  NM-CANF- 
delif  eated  by  the  following  Universal 
Mercator  (Zone  13)  coordinates: 
4060624    N 
4062603    N 
4063449    N 
4064077    N 
4065299    N 
4065576    N 
4064826    N 
4063425    N 
4061504    N 


following  Carson  National  Forest  boundary 
westerly 

479890 


;        4058718    N 


to 

4058415  N 

\         4057431  N 

l        4057313  N 

I        4059530  N 

I        4060160  N 
at  starting  point 

I       4060624  N 


BILUNQ  C(  DC  431»-SS-P 


BILUNG  CODE  431»4»-C 

NM-aNF-1.  From  Bureau  of  Land 
Management  map:  Grants  1978.  The 
perimeter  of  critical  habitat  unit  NM-CINF- 
1  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13}  coordinates: 
269326    E        3907440    N 


following  Cibola  National  Forest/Cebolleta 

Grant  boundary  southerly  to 

267991 

E 

3904671 

N 

266758 

E 

3903134 

N 

266501 

E 

3897545 

N 

266161 

E 

3894600 

N 

264216 

E 

3894655 

N 

continuing  to 

262334 

E 

3893737 

N 

261119 

E 

3893762 

N 

260229 

E 

3895120 

N 

258330 

E 

3895687 

N 

256693 

E 

3897174 

N 

257127 

E 

3899398 

N 

256284 

E 

3900263 

N 

256461 

E 

3909058 

N 

258282 

E 

3909860 

N 

261058 

E 

3909760 

N 

262582 

E 

3911317 

N 

262071 

E 

3913672 

N. 

262902 

E 

3914276 

N  ■ 

265858 

E 

3913361 

N 

267626 

E 

3911746 

N 

268871 

E 

3909934 

N 

to  closure  at  starting  point 
269326    E        3907440    N 
MLUNQ  COOE  4310-i5-P 


BiUINQ  COOE  4310-68-9 

NM-CINF-2.  From  Bureau  of  Land 
Management  map:  Zuni  1981.  The  perimeter 
of  critical  habitat  unit  NM-CINF-2  is 
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delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 

728974    E        3927891    N 

730469    E        3927412    N 

731319    E        3926574    N 

following  Cibola  National  Forest  boundary 

southerly  and  easterly  to 

737547    E        3919639    N 


continu 

ing 

to 

737713 

E 

3918043 

N 

737039 

E 

3916024 

N 

738179 

E 

3913675 

N 

741140 

E 

3913338 

N 

743068 

E 

3912406 

N 

747071 

E 

3913198 

N 

747110 

E 

3911838 

N 

748715 

E 

3911887 

N 

748753 

E 

3910272 

N 

754195 

E 

3908556 

N 

755793 

E 

3909262 

N 

756029 

E 

3907016 

N 

755972 

E 

3905633 

N 

757971 

E 

3904253 

N 

759443 

E 

3905854 

N 

761543 

E 

3904350 

N 

763971 

E 

3903401 

N 

768690 

E 

3904567 

N 

768831 

E 

3901356 

N 

769697 

E 

3901225 

N 

771958 

E 

3898737 

N 

770162 

E 

3896396 

N 

768455 

E 

3896331 

N 

767401 

E 

3895562 

N 

767631 

E 

3889815 

N 

769194 

E 

3889856 

N 

769249 

E 

3888120 

N 

768315 

E 

3887258 

N 

767634 

E 

3886118 

N 

766290 

E 

3885614 

N 

765003 

E 

3886699 

N 

764844 

E 

3889859 

N 

762154 

E 

3890301 

N 

762130 

B 

3891233 

N 

760642 

E 

3892025 

N 

759634 

E 

3892161 

N 

759906 

E 

3893224 

N 

758627 

E 

3893554 

N 

759127 

E 

3894586 

N 

757086 

E 

3895287 

N 

757907 

E 

3896915 

N 

757051 

E 

3901217 

N 

754708 

E 

3900843 

N 

753346 

E 

3898275 

N 

752083 

E 

3897586 

N 

749628 

E 

3897451 

N 

749450 

E 

3900734 

N 

739960 

E 

3900426 

N 

739791 

E 

3906245 

N 

742981 

E 

3906947 

N 

743214 

E 

3909884 

N 

742316 

E 

3911138 

N 

736629 

E 

3911589 

N 

734257 

E 

3912786 

N 

732597 

E 

3914847 

N 

731320 

B 

3917558 

N 

730252 

E 

3918038 

N 

728050 

E 

3920206 

N 

726964 

E 

3923178 

N 

to  closure  at 

starting  point 

728974 

E 

3927891 

N 

T 


T13N 

UNSURVEVED 


-3KMN 

OnOLA  NATIONAL  FOREST 


T~l 


iiLUNQ  COOE  4ai»-6S-C 


NM-CINF-3.  From  Bureau  of  Land 

Management  map:  Zuni  1981.  The  perimeter 

of  critical  habitat  unit  NM-CINF-3  is 

delineated  by  the  following  Universal 

Transverse  Mercator  (Zone  13)  coordinates: 

741674 

E 

3895631 

N 

750097 

E 

3895858 

N 

751347 

E 

3895473 

N 

754515 

E 

3893272 

N 

755588 

E 

3892149 

N 

758291 

E 

3890283 

N 

760271 

E 

3888114 

N 

761655 

E 

3886170 

N 

760728 

E 

3882894 

N 

759754 

E 

3882525 

N 

758017 

E 

3884859 

N 

754818 

E 

3886344 

N 

753147 

E 

3887953 

N 

751523 

E 

3887859 

N 

751465 

E 

3889473 

N 

749876 

E 

3889450 

N 

749829 

E 

3891048 

N 

748244 

E 

3891009 

N 

747938 

E 

3893039 

N 

743793 

E 

3894140 

N 

741757 

E 

3894084 

N  . 

to  closure  at  starting  point 
741674    E        3895631     N 

aiLLMQ  COOE  43ie-SC-9 


rz? 


BILLING  COOE  43ie-S5-C 

NM-CINF-4.  From  Bureau  of  Land 
Management  map:  San  Mateo  Mountains 
1979.  The  perimeter  of  critical  habitat  unit 
NM-aNF-4  is  delineated  by  the  following 
Universal  Transverse  Mercator  (Zone  13) 
coordinates: 


E 
E 
E 
E 
E 


278202 

277198 

275136 

274960 

273358 

272467    E 

272070    E 

272935     E 

274450 

275429 

277026 

279648 

280220 

280137 

283585 

283911 

282322 


E 
E 
E 
E 
E 
E 
E 
E 
E 


3749412  N 

3747921  N 

3746291  N 

3745176  N 

3743846  N 

3740707  N 

3738927  N 

3738505  N 

3738540  N 

3736926  N 

3736109  N 

3733057  N 

3731477  N 

3729540  N 

3729268  N 

3727113  N 

3724246  N 

following  Apache  Kid  wilderness  boundary 
westerly  to 

270219     E        3720992  N 

continuing  to 

269298     E        3720142  N 

267574     E        3723956  N 

266064     E        3733236  N 

262781     E        3741144  N 

259877     E         3743089  N 

261233     E        3746107  N 

262062     E        3748742  N 

260034     E         3750784  N 

259227     E        3751102  N 

258894    E        3752069  N 

259032     E         3754491  N 

260106     E        3755089  N 

264778     E        3755516  N 

268202     E         3754948  N 

following  Withington  Wilderness  boundary 

southerly  and  easterly,  to  closure  at  starting 

point 

277487    E        3750826  N 
BILLING  CODE  43ie-66-# 


BtLLMQ  COOE  4S10-S»-» 


277487  E 
278003  E 


3750826  N 
3750625  N 


WLLMQ  COOE  4310-M-C 

NM-CINF-5.  From  Bureau  of  Land 
Management  maps:  Magdalene  1979,  San 
Mateo  Mountains  1979.  The  perimeter  of 
critical  habitat  unit  NM-CINF-5  is 
delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
301747     E        3773333     N 
302462     E        3770993    N 
301025     E        3769355    N 
302839     E        3766911     N 
303779    E        3765083    N 
306367     E        3764416    N 
307201     E        3762127    N 
304596    E        3755771     N 
300851     E        3752634    N 
296381     E        3752724     N 


Federal  Redster  /  Vol.  .SQ.  Nn    ?.i4  /  Worinoeric,    n, 
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296032 

297100 

296633 

297016 

297305 

294423 

293683 

293895 

293727 

292689 

292445 

293796 

296675 

298481 

298544 

to  closure  at 

301747  E 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


3753282  N 

3755450  N 

3757275  ^N 

3758929  N 

3761699  N 

3762335  N 

3765310  N 

3766995  N 

3768551  N 

3768732  N 

3769879  N 

3770377  N 

3770103  N 

3770627  N 

3773204  N 
Starting  point 

3773333  N 


BILLMG  COM  4310-6»-P 


BHJJNG  CODE  431»-6»-C 


NM-CINF-6.  From  Bureau  of  Land 

Management  map:  Magdalena  1979.  The 
perimeter  of  critical  habitat  unit  NM-aNF- 
6  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates 

233694 

E 

3789333 

N 

231361 

E 

3789378 

N 

230246 

E 

3792072 

N 

230191 

E 

3793928 

N 

228111 

E 

3795850 

N 

227890 

E 

3796455 

N 

227488 

E 

3800764 

N 

226900 

E 

3804399 

N 

230102 

E 

3804345 

N 

232389 

E 

3802189 

N 

234826 

E 

3802487 

N 

239668 

E 

3800886 

N 

241299 

E 

3800580 

N 

242381 

E 

3799348 

N 

241238 

E 

3797601 

N 

^40974 

E 

3795652 

N 

240372 

E 

3794166 

N 

237069 

E 

3794485 

N 

235299 

E 

3791225 

N 

to  closure  at  starting  point 
233694     E         3789333     N 
MLUNQ  coot  4310-45-# 


BILUNGCOU 


4310-S5-C 


-7.  From  Bureau  of  Land 
t  maps:  Magdalena  1979. 
The  perimeter  of  critical 
uni^NM-CINF-7  is  delineated  by  the 
L  aiversal  Transverse  Mercator 
o  lordinates: 


NM-ONl 
Manageme: 
Quemado  1 
habitat 
following 
(Zone  13) 
232448     E 
230360    E 
229997     B 
231743     E 
229360     E 
following 
westerly  wfthin 
coordinateajto 
776732     E 
continuing 
775665     E 
775543     E 
776582    E 


3786183 
3785133 
3783775 
3780822 
3778238 


N 
N 
N 
N 

N 


IS 


.  Forest  Service  boundar>' 
the  following  Zone  12 

3778451     N 


continuing 
coordinates 


3778404     N 
3783187     N 
3784232     N 
vithin  the  following  Zone  13 


225252 
226623 
226405 
227373 
227724 
228789 
229298 
229993 
231006 
232187 

to  closure  < 
232448    E 


3786042  N 

3788271  N 

3789318  N. 

3790904  N 

3792466  N 

3793102  N 

3791309  N 

3789838  N 

3788742  N 

3787061  N 
starting  point 

3786183  N 


BILUNQ  COO    4310-6S-P 


BILLMO  CODE  4310-6S-C 

NM-aNF-8.  From  Bureau  of  Land 
Management  map:  Belen  1979.  The  perimeter 
of  critical  habitat  unit  NM-CINF-8  is 
delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
372294    E        3852417    N 
374560    E        3850733     N 
373057     E         3848633     N 
372867     E         3846596     N 
374025    E        3844989    N 
374048     E         3837030     N 
373117    E        3830960    N 
371652    E        3830349    N    • 
368404     E         3823949     N 
366889     E         3825215     N 
following  Manzano  Mountain  Wilderness 
boundary  northerly,  to  closure  at  starting 
point 

372294     E        3852417     N 
BILUNO  CODE  4310-55-P 


373eN- 


BILUNG  CODE  4310-4S-C 

NM-GINF-1.  From  Bureau  of  Land 
Management  map:  Truth  or  Consequences 
1979.  The  perimeter  of  critical  habitat  unit 
NM-GINF-1  is  delineated  by  the  following 
Universal  Transverse  Mercator  (Zone  13) 
coordinates: 


227246  C 

226036  E 

224741  E 

223084  E 


3692991  N 

3693436  N 

3695314  N 

3696187  N 
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222426  E 

221696  E 

221075  E 

221153  E 

222967  E 

224762  E 

227142  E 

227975 

228246 

230609 

231127 

233320 

234824 

235970 

239278 

239845 

239212 

237899 

238480 

237056  E 

237418  E 


3697234  N 

3697888  N 

3700545  N 

3702403  N 

3701587  N 

3701753  N         ^ 

3704031  N 

3703849  N 

3702923  N 

3700973  N 

3701219  N 

3701083  N 

3701658  N 

3700071  N 

3699484  N 

3697340  N 

3696908  N 

3697158  N 

3695744  N 

3695148  N 

3687585  N 
following  Aldo  Leopold  Wilderness 
boundary  westerly,  to  closure  at  starting 
point 

227246  E    3692991  N 
BILUflO  CODE  431»-66-P 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


BILUNG  CODE  4310-S6-C 

NM-GINF-2.  From  Bureau  of  Land 
Management  map:  Truth  or  Consequences 
1979;  U.S.  Geological  Surveymap:  Hatch 
1982.  The  perimeter  of  critical  habitat  unit 
NM-GINF-2  is  delineated  by  the  following 
Universal  Ttansverse  Mercator  (Zone  13) 
coordinates: 

243674  E  3648731  N 
243840  E  3642951  N 
242907  E  3639333  N 
240692  E  3635006  N 
238397  E  3637045  N 
234280  E  3642720  N 
231963  E  3647861  N 
228470  E  3653582  N 
228805  E  3654839  N 
229631  E  3656014  N 
226906  E  3657161  N 
226043     E        3661310    N 

following  Aldo  Leopold  Wjidemess 
boundary  easterly  and  southerly,  to  closure  at 
starting  point 

243674    E        3648731    N 

BILUNO  OOOE  4310-a«-P 


BILUNG  COOE  4310-6S-C 

NM-GINF-3.  From  Bureau  of  Land 
Management  map:  Silver  City  1978;  U.S. 
Geological  Survey  map:  Mpgollon  Mountains 
1985.  The  perimeter  of  critical  habitat  unit 
NM-GINF-3  Is  delineated  by  the  following 
Universal  Transverse  Mercator  (Zone  12) 
coordinates: 

3656420  N 

3655742  N 

3657581  N 

3656483  N 

3657818  N 

3656815  N 

3657807  N 

3657511  N 

3656891  N 

3655643  N 

3653646  N 

3651229  N 

3649029  N 

3647939  N 

3642021  N 

3641092  N 

3641426  N 

3642713  N 

3644755  N 

3652313  N 

3655206  N 
following  Gila  Wilderness  boundary 
northerly,  to  closure  at  starting  point 

756670     E         3656420  N 
BILLING  COOE  4S1»-66-P 


756670     E 

759557     E 

760033 

761454 

762784 

763467 

764773 

766662 

767681 

767427 

770132 

769811 

770949 

773181 

773366 

767591 

761688 

759088 

758312 

748259 

748561 


E 

E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


BILUNG  COOE  431»-C6-C 


NM-GINF-4.  From  Bureau  of  Land 

Management 

map:  Tularosa  Mountains  1983. 

U.S.  Geological  Survey 

map:  Mogollon 

Mountains  1985.  The  perimeter  of  critical 

habitat 

unit  NM-GINF-*  is  delineated  bv  the 

following  Universal  Transverse  Mercator 

(Zone  12)  coordinates: 

710738 

E 

3693704 

N 

707492 

E 

3694401 

N 

707147 

E 

3695974 

N 

708298 

E 

3696601 

N 

707882 

E 

3698481 

N 

708830 

E 

3699576 

N 

707626 

E 

3701634 

N 

709634 

E 

3702785 

N 

707437 

E 

3704115 

N 

708437 

E 

3705741 

N 

707830 

E 

3707389 

N 

708799 

E 

3709723 

N 

716198 

E 

3712868 

N 

720041 

E 

3712826 

N 

720685 

E 

3714349 

N 

720602 

E 

3715469 

N 

725393 

E 

3715575 

N 

725064 

E 

3725226 

N 

723469 

E 

3725197 

N 

718303 

E 

3728267 

N 

718166 

E 

3735009 

N 

719511 

E 

3735193 

N 

720912 

E 

3734640 

N 

722565 

E 

3734690 

N 

722441 

E 

3738685 

N 

726410 

E 

3738767 

N 

726312 

E 

3742799 

N 

727069 

E 

3745094 

N 

729419 

E 

3745166 

N 

729337 

E 

3748321 

N 

730884 

E 

3749948 

N 

733505 

E 

3749986 

N 

736049 

E 

3749684 

N 

737270 

E 

3748486 

N 

739939 

E 

3748862 

N 

741644 

E 

3747936 

N 

743642 

E 

3747242 

N 

742368 

E 

3745341 

N 

742148 

E 

3744049 

N 

740541 

E 

3744043 

N 

738977 

E 

3742407 

N 

742311 

E 

3739237 

N 

743907 

E 

3739257 

N 

745577 

E 

3737680 

N 

745598 

E 

3737126 

N- 
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3735441  N 

3726363  N 

3724669  N 

3727859  N 

3729485  N 

3731149  N 

3731168  N 

3732800  N 

3734428  N 

3735182  N 

3734799  N 

3734371  N 

3734344  N 

3732736  N 

3726016  N 

3724410  N 

3722863  N 

3721686  N 

3720748  N 

3719559  N 

3718160  N 

3717580  N 

3717864  N 

3716429  N 

3714661  N 

3712337  N 

3713118  N 

3711891  N 

3711469  N 

3709063  N 

3706664  N 

3705332  N 

3704935  N 

3704432  N 

3702470  N 

3699879  N 

following  Gila  Wildemess  boundary,  to 
closure  at  starting  point 

710738  E    3693704  N 
BILUNQ  CODE  4310-««-P 


744040  E 

744250  E 

741163  E 

737809  E 

737763  E 

739298  E 

740920  E 

742523  B 

743149  B 

742493  E 

741834  B 

739589  E 

737671  B 

737706  E 

729838  E 

729842  E 

731483  B 

730894  E 

730202  E 

730414  B 

728542  E 

73O190  E 

7319B2  E 

731796  B 

731989  B 

730523  B 

728001  B 

727278  E 

728205  B 

728194  B 

726768  B 

725549  E 

726937  E 
731666 
731527 


E 
E 


731961  E 


— I 1 r 

«         Tots 

APMOC 
NATXMM.FOnEST[ 


srws- 


-37t4N 


BIUJNQ  CODE  4310-5S-C 

NM-GINF-5.  From  Bureau  of  Land 
Management  maps:  Tularosa  Mountains 
1983.  Nutrioso  1981.  The  perimeter  of  critical 
habitat  unit  NM-GINF-5  is  delineated  by  the 
following  Univeraal  Transvene  Meicator 
(Zone  12)  coordinates: 


680687  E 

681588  E 

683085  E 

683915  E 

684288  E 

68!>471  E 


3751224  N 

3751457  N 

3750838  N 

3747375  N 

3745256  N 

3743719  N 


3742097  N 

3738872  N 

3738957  N 

3740525  N 

3740510  N 

3742122  N 

3742162  N 

3743306  N 

3743906  N 

3743923  N 

3744723  N 

3744747  N 

3745616  N 

3747997  N 

3747911  N 

3750374  N 

3752193  N 

3752946  N 

3752960  N 

3750484  N 

3750565  N 

3749371  N 

3749430  N 

3749610  N 

3750942  N 

3752155  N 

3754O40  N 

3754237  N 

3754953  N 

3755833  N 

3755947  N 

3753626  N 

3751231  N 

3751122  N 

3749548  N 

3749528  N 

3747161  N 

3747122  N 

3746300  N 

3746180  N 

3744096  N 

3744048  N 

3740782  N 

3739559  N 

3735892  N 

3731074  N 

3729451  N 

3729394  N 

3727789  N 

3727756  N 

3724553  N 

3724521  N 

3720000  N 

\peche  National  Forest/Blue  Ridge 

^^rea  boundary  northerly  and 

3721161  N 

\rizona/New  Mexico  state  line 
o 

3731419  N 


686281 

686355 

691943 

691881 

692678 

692660 

694267  1 

694249  1 

696187  1 

697882  1 

699475  1 

700308  1 

701905  1 

701838  1 

698628  1 

698592  ] 

700151  1 

700159  1 

703344  1 

703394  1 

706624  1 

706649  I 

708887  1 

709534  I 

710366  1 

709837  1 

709930  1 

713873  1 

714660  I 

714595  1 

716102  1 

717947  1 

718022  1 

714117  1 

714169  1 

713317  1 

713352  1 

711747  1 

71174^  1 

706718  I 

706759  I 

704235  1 

702863  1 

700304  1 

696009  1 

696099  1 

694513  1 

692903  1 

692941  1 

691336  I 

691407  1 

689635  1 

684080  1 

following 

Primitive 

westerly  t^ 

681230  1 

following 

northerly 

681051  1 

continuing  to 

682068  I    3732668  N 


682306 

681013 

following 

northerly 

680944 


3734452  N 
3733458  N 

Arizona/New  Mexico  state  line 
o 

3737931     N 


continuity  ;  to 

681864     1  3740897     N 

680858     1  3742988     N 

following  Arizona/New  Mexico  state  line 

northerly 

680687 


o  closure  at  starting  point 
3751224    N 


BILUNa  CO  C  431fr-6fr^ 


K  1 

N    '         1         ' 

^           1 

-WMI 

TOSS 
TO«S 

- 

-^ 

- 

1 

- 

-3TW1 

V    /      •         »  B 

VS'l  J^      lOLOMETtBS  '^ 

1 

\ir^       1         1 

BILLING  CODE  431ft-S5-C 

NM-GINF-6.  From  Bureau  of  Land 
Management  map:  Tularosa  Mountains  1983. 
The  perimeter  of  critical  habitat  unit  NM- 
GINF-6  is  delineated  by  the  following 
Universal  Transverse  Mercatw  (Zone  12) 
coordinates: 


720925 

724210 

724311 

722797 

717979 

717877 

716236 

716159 

718598 

720045     E 

to  closure  at 

720925    E 


E 
E 
E 
E 
E 
E 
E 
E 
E 


3760853  N 

3757733  N 

3756135  N 

3754495  N 

3754400  N 

3756004  N 

3757559  N 

3759973  N 

3760013  N 

3760846  N 
starting  point 

3760853  N 


BtLLING  CODE  431*-SB-f> 


~37B1N 


-ytv^H 


1 L 


BILLmC  CODE  4310-5S-C 

NM-GINF-7.  From  Bureau  of  Land 
Management  maps:  Tularosa  Mountains 
1983.  Quemado  1983.  The  perimeter  of 
critical  habitat  xmit  NM-GINF-7  is 
delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  12)  coordinates: 
738241     E        3780533    N 

3778690  N 

3776213  N 

3775620  N 

3775778  N 

3775662  N 

3775006  N 

3773516  N 

3772320  N 

3772300  N 

3773902  N 

3775079  N 

3773572  N 


737952  E 
738926  E 
737534  E 
736520  E 
734828  E 
734037 
733723 
732788 
731868 
731845 
731600  E 
729716  E 


E 
E 
E 
E 
E 
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730266 

E 

3771527 

N 

731945 

E 

3769867 

N 

734188 

E 

3768856 

N 

736661 

E 

3768903 

N 

738398 

E 

3770989 

N 

738545 

E 

3772114 

N 

739905 

E 

3774114 

N 

742935 

E 

3774918 

N 

742877 

E 

3772818 

N 

746031 

E 

3772568 

N 

745867 

E 

3773829 

N 

747508 

E 

3774341 

N 

749603 

E 

3774138 

N 

750584 

E 

3773590 

N 

751811 

E 

3772291 

N 

752654 

E 

3772010 

N 

755481 

E 

3767732 

N 

755636 

E 

3765608 

N 

749795 

E 

3765645 

N 

749835 

E 

3764703 

N 

745770 

E 

3764534 

N 

745752 

E 

3765153 

N 

745632 

E 

3765388 

N 

744860 

E 

3766116 

N 

742852 

E 

3766230 

N 

740090 

E 

3765997 

N 

736136 

E 

3765204 

N 

736163 

E 

3764316 

N 

732899 

E 

3764342 

N 

732895 

E 

3765124 

N 

731496 

E 

3765935 

N 

728823 

E 

3769574 

N 

727510 

E 

3768996 

N 

726528 

E 

3769320 

N 

727372 

E 

3770224 

N 

725318 

E 

3770476 

N 

722499 

E 

3770582 

N 

721357 

E 

3771515 

N 

717195 

E 

3768959 

N 

716272 

E 

3769035 

N 

715046 

E 

3768753 

N 

714289 

E 

3769502 

N 

712720 

E 

3769645 

N 

710681 

E 

3768741 

N 

709377 

E 

3769391 

N 

709687 

E 

3773619 

N 

711909 

E 

3775857 

N 

713558 

E 

3776052 

N 

715070 

E 

3775933 

N 

716865 

E 

3775968 

N 

717817 

E 

3775839 

N 

718331 

E 

3774749 

N 

717917 

E 

3773789 

N 

716686 

E 

3772780 

N 

717203 

E 

3771225 

N 

719147 

E 

3773505 

N 

720704 

E 

3775125 

N 

723073 

E 

3774193 

N 

728826 

E 

3777485 

N 

731039 

E 

3777549 

N 

736299 

E 

3778663 

N 

736285 

E 

3780237 

N 

to  closure  at 

starting  point 

738241 

E 

3780533 

N 

BILLING  CODE  4310-66-P 
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BILUNO  CODE  4910.45-C 

NM-GINF-8.  From  Bureau  of  Land 
Management  map:  Quemado  1983.  The 
perimeter  of  critical  habitat  unit  NM-GINF- 
8  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  12)  coordinates: 
699349    E        3769883     N 
701397    E        3767767     N 
699843    E        3765989    N 
699866    E        3764900    N 
697231     E         3765840     N 
695747    E        3766003    N 
694401     E        3767557     N 
695492     E        3769729    N 
697764    E        3768661     N 
698582    E        3769866    N 
to  closure  at  start^  point 
699349     E         3769883     N 
ilUMQ  OOOC  43ia.«».^ 


n! 
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BILUNQ  CODE  4310-SS-C 

NM-GINF-9.  From  Bureau  of  Und 
Managemem  maps:  Tularosa  Mountains 
1983,  Nutrioso  1981.  Springerville  1981. 
Quemado  1983.  The  perimeter  of  critical 
habitat  unit  NM-GINF-9  is  delineated  by  the 
following  Universal  Transverse  Mercator 
(Zone  13)  coordinates: 
680425    E        3765075    N 
681995     E        3766076    N 
683665    E        3766926     N 
686614     E        3767174     N 
689171     E        3765921     N 
688920    E        3763755     N 
686612     E        3762719    N 
685582     E        3761303     N 
684328    E        3759560    N 
.682991     E        3760022     N 
680539    E        3759491     N 
following  Arizona/New  Mexico  state  line 
northerly,  to  closure  at  starting  point 
680425     E         3765075     N 


BtLLMG  CODE  4310-6«-P 


BILLMG  CODE  43l»-66-C 

NM-GINF-10.  From  Bureau  of  Land 
Management  map:  Tularosa  Mountains  1983; 
U.S.  Geological  Survey  map:  Mogollon 
Mountains  1985.  The  perimeter  of  critical 
habitat  unit  NM-GINF-10  is  delineated  by 
the  following  Universal  Transverse  Merr ator 
(Zone  12)  coordinates: 
750246  E  3697436  N 
748558  E  3698004  N 
747824  E  3701836  N 
746485  E  3703842  N 
749650  E  3707137  N 
749617  E  3708753  N 
747969  E  3710319  N 
746737  E  3710563  N 
745435  E  3710450  N 
743455  E  3712177  N 
740609  E  3712851  N 
738290  E  3712431  N 
736947  E  3714722  N 
735538  E  3716268  N 
735835  E  3717416  N 
734950  E  3718094  N 
734862  E  3719708  N 
738013  E  3721371  N 
746264  E  3713497  N 
748789  E  3713528  N 
750382  E  3711943  N 
752742  E  3711985  N 
754394  E  3710407  N 
756004  E  3710430  N 
756068  E  3708178  N 
752878  E  3703669  N 
752241  E  3700230  N 
753552  E  3700770  N 
753320  E  3699139  N 
755501  E  3699209  N 
758405  E  3700696  N 
760153  E  3701219  N 
761559  E  3699810  N 
760589    E        3698782     N 

following  Gila  Wildemess  boundary 
westerly,  to  closure  at  starting  point 
750246    E        3697436    N 
BILUNG  CODE  43lfr-«5-P 
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310604    1 

310861 

308563 

308532 

30632S 

305004 

305014    I 


BIUJNQ  OOOe  43t*-«-C 

NM-dNF-ll.  From  Bureau  of  Land 
Maoagement  map:  Quemado  1983.  The 
perimeter  of  critical  habitat  unit  NM-CINF- 
11  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  12)  coordinates: 
737598    E        3788618    N 

3787807    N 

3786918    N 

3785728    N 

3785610    N 

3784674    N 

3782980    N 

3781994    N 

3783540    N 

378S217    N 

3788124    N 

3788618    N 


739320  B 

740304  B 

74033S  B 

739398  E 

739136  B 

738126  E 

736428  E 

734832  E 

732466  E 

731678  E 

737598  E 

to  closure  at  starting  point 

737598  E        3788618    N 

BILUNQ  OOOe  4310-S§-P 
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BILLING  COOe  4310-a>-C 

NM-)AIR-1.  From  Bureau  of  Land 
Management  map:  Chama  1981:  U.S. 
Geological  Survey  map:  Navajo  Reser\'oir 
1980.  The  perimeter  of  critical  habitat  unit 
NM-JAIR-l  is  delineated  by  the  following 
Universal  Transverse  Mercator  (Zone  13) 
coordinates: 


323436 

E 

4096510 

N 

323285 

E 

4092583 

N 

322301 

E 

4091584 

N 

319396 

E 

4091929 

N 

31-7373 

E 

4091275 

N 

319853 

E 

4090475 

N 

319627 

E 

4085437 

N 

;ilf)075 

E 

4082792 

N 

313056 

E 

4083780 

N 

312482 

E 

4086353 

N 

313238 

E 

4088098 

N 

312969 

E 

4089153 

N 

following  f>tew  Mexico/Colondo  state  line 
easterly,  t )  cionire  at  starting  point 
323436    ;  4096510    N 

BILUNQ  CO  IE  4310-6»-P 


BILLING  CO  X  4310-«S-C 

NM-)A  R-2.  From  Bureau  of  Land 
Managem  mt  map:  Chama  1981:  U.S. 
Geologies   Survey  map:  Navajo  Reservoir 
1980.  Thi  perimeter  of  critical  habitat  unit 
NM-JAIR^2  is  delineated  by  the  following 
Universal!  Transverse  Mercator  (Zone  13) 


-j  coordinatps: 
322376 
324865 
328355 
329398 
328989 
327413 
327345 
326229 
324415 
324261 
324780 
323364 
■322624 
321838 
321454 
319077 
317828 
318127  % 
319002 
321666  ^ 
321902  E 
318953  E 
319229  E 
321004  E 
322018  £ 
323173  E 
321801  E 
321854  E 
321542  E 
to  closurt  at 
322376 


4089019  N 

4090180  N 

4092661  N 

4094605  N 

4094215  N 

4095589  N 

4096922  N 


«0»1M- 


4086554  N 

4082920  N 

4078560  N 

4076124  N 

4075236  N 

4074516  N 

4073330  N 

4072162  N 

4074125  N 

4076165  N 

4077386  N 

4076578  N 

4073173  N 

4072409  N 

4068884  N 

4069437  N 

4071971  N 

4073381  N 

4074018  N 

4073171  N 

4074363  N 

4075990  N 

4077280  N 

4078572  N 

4077646  N 

4079464  N 

4081240  N 

4084214  N 

4084884  N 
starting  point 

4088554  N 


BILLING  O  OE  431(>..«a-P 
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BILLING  COOE  4310-S8-C 

NM-)AIR-3.  From  Bureau  of  Land 
Management  map:  Chama  1981.  The 
perimeter  of  critical  habitat  unit  NM-)/UR- 
3  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
335667    E        4073457    N 

4072853    N 

4069419    N 

4067557    N 

4062658    N 

4062197    N 

4060353     N 

4057555    N 

4056358    N 

4054106    N 

4053224    N 

4052345    N 

4054923    N 

4050785    N 

4048959    N 

4047289    N 

4045735    N 

4044841     N 

4047521     N 

4051863    N 

4060490    N 

4065934    N 

4070652    N 

4072700    N 
to  closure  at  staring  point 
335667     E        4073457    N 
BILLING  COOE  4310-6>-P 


338132     E 

339514     E 

339603     E 

335143     E 

337882    E 

340622 

341258 

339561 

338133 

335377 

336526 

340834 

342209 

340748 

337860 

338489 

337405 

335857 

334780 

335100 

333554    E 

332703     E 

332794     E 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
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BILLINQ  COOE  4310-SS-C 

NM-JAIR-4.  From  Bureau  of  Land 
Management  map:  Chama  1981.  The 
perimeter  of  critical  habitat  unit  NM-JAIR- 
4  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
324398    E        4067152    N 

4064967    N 

4061159    N 

4057390    N 

4054823    N 

4055210    N 

4056796    N 

4057286     N 

4059464    N 

4061826    N 

4062416    N 

4063674    N 

4065939    N 
to  closure  at  starting  point 
324398    E        4067152    N 
BILUNQ  COOE  4310-65-^ 


326882 

E 

328061 

E 

328251 

E 

327436 

E 

326501 

E 

325787 

E 

325106 

E 

324238 

E 

324457 

E 

324887 

E 

323464 

E 

322348 

E 

JICARIOA  APACHE 
INDIAN 
TWW       RESERVATKM 
TaTN 


■Mom 
L. 


BILUNO  COOE  431fr.55-C 

NM-JAIR-5.  From  Bureau  of  Land 
Management  map:  Chama  1981.  The 
perimeter  of  critical  habitat  unit  NM-JAIR- 
5  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 


325983 
325799 
327027 
328681 
329458 
330693 
328974 


E 

E 
E 
E 
E 
E 
E 


4043299 
4047542 
4048951 
4049732 
4047895 
4043974 
4043226 


N 
N 
N 
N 
N 
N 
N 


following  U.S.  Forest  Service/Jicarilla 
Apache  Indian  Reservation  boundary 
westerly,  to  closure  at  starting  point 
325983    E        4043299    N 
BILUNQ  COOE  491»4».r 
BILLING  COOE  431fr4S-C 


BILLINQ  COOE  431»-H-C 

NM-LINF-5.  From  Bureau  of  Land 
Management  maps:  Carrizozo  1981.  Ruidoso 
1984.  The  perimeter  of  critical  habitat  unit 
NM-LINF-5  is  delineated  by  the  following 
Universal  Trans\'erse  Mercator  (Zone  13) 
coordinates: 

429929  E  3707361  N 

430974  E  3706475  N 

433146  E  3705055  N 

435712  E  3702881  N 

435586  E  3701025  N 

433906  E  3701017  N 

432420  E  3700796  N 

432425  E  3701372  N 

432056  E  3701390  N 

432044  E  3701611  N 

430880  E  3701585  N 

430334  E  3700912  N 

429208  E  3700196  N 

425056  E  3700219  N 

following  White  Mountain  Wilderness 

boundary'  northerly,  to  closure  at  starting 

point 

429929    E         3707361     N 
BILLING  COOE  4310-f»-P 


BILLING  COOE  43ia-S5-C 

NM-UNF-6.  From  Bureau  of  Land 
Management  map:  Ruidoso  1984.  The 
perimeter  of  critical  habitat  unit  NM-LINF- 


6  is  delineated  by  the  following  Universal 

Transverse  Mercator  (Zone  13)  oooidinates: 

435588    E        3697059    N 

435085    E        3693876    N 

435440    E        3693042    N 

434048    E        3693027    N 

433038    E        3691438    N 

434424    E        3689097    N 

433884    E        3686390    N 

434055     E        3685107    N 

following  U.S.  Forest  Ser\'ice/Me»calero 

Apache  Indian  Reser\'ation  boundary 

westerly  and  northerly  to 

430970    E        3694616    N 

continuing  to 

429148    E        3696049    N 

following  White  Mountain  Wilderness 

boundarj'  easterly,  to  closure  at  starting  point 

435588    E        3697058    N 

BILLING  COOE  4310-6S-P 


BILLING  COOE  4310-SS-C 

NM-LINF-7.  From  Bureau  of  Land 
Management  map:  Ruidoso  1984.  The 
perimeter  of  critical  habitat  unit  .\M-LINF- 
7  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
444627    E        3694587    N 
444963     E         3692463     N 
443884     E         3689886     N 
442220    E        3690011     N 
440841     E         3692170     N 
following  U.S.  Forest  Ser\ice  boundar)- 
norlheriy  and  easterly,  to  closure  at  starting 
point 

444627     E         3694587     N 
BILLING  COOE  43ia.S6-P 


BILUNQ  COOE  43H-S6-C 
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NM-LINF-a.  From  Bureau  of  Land 
Management  map:  Ruidoso  1984.  The 
perimeter  of  critical  habitat  unit  NM-LINF- 
8  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 

.441208    E        3685087    N 
442610    E        3686696     N 
446208    E        3686789    N 
449781    E        3685793    N 
449873     E         3685085     N 
following  U.S.  Forest  Service/Mescalero 
Apache  Indian  Reservation  boundary 
westerly,  to  closure  at  starting  point 
441208    E        3685087    N 
BIUMO  COOE  4310-65-P 


MLUNO  C00€  4310-55-C 

NM-LINF-9.  From  Bureau  of  Land 
Management  map:  Ruidoso  1984.  The 
perimeter  of  critical  habitat-unit  NM-LINF- 
9  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
422885     E         3661841     N 

following  U.S.  Forest  Service/Mescalero 
Apache  Indian  Reservation  boundary 
southerly  to 


422696 

E 

3656656 

N 

continuing  to 

420674 

E 

3657841 

N 

420976 

E 

3662334 

N 

422042 

E 

3661924 

N 

to  closure  at 

Starting  point 

422885 

E 

3661841 

N 

BILLMG  COOE  4310-55-P 


BILUNQ  CODE  431»-6S-C 

NM-LINF-10.  From  Bureau  of  Uinl 
ManaRpment  map;  Alnmagordo  l«t~n.  The 
perimeter  of  criti(al  habitat  unit  NM-I.INF- 


10  is  delineated  by  the  following  Universal 

Transverse  f^ercator  (Zone  13)  coordinates: 

3651777     N 

Forest  Service/Mescalero 
Indian  Reservation  boundary  easterly 


I  S. 


423475     E 

following 

Apache 

to 

459692    E 

continuing  to 

461238  E 

459711 

459339 

457665 

457298 

454473 

452673 

449968 

449121 

447266 

444068 

450137 

449297 

449241 

448839 

446556 

443734 

443568 

445952 

447566 

448700 

449527 

449138 

441637 

441611 

442344 

445558 

448788 

450818 

452113 

450622 

449195 

447536 

448043 

446317 

444497 

442757 

443018 

446011 

450423 

452394 

454239 

454026 

452510 

449762 

448193 

447280 

442616 

438867 

437084 

441386  E 

440897  E 

436049 

4.34167 

430432 

429333 

428683  "E 

424170  E 

420554  E 

417063 

417057 

42(K)91 

421962  K 

424111  E 

422738 

423224  E 

423290  !•: 


3651601  N 


3650529 
3649235 
3646933 
3646778 
3644819 
3640133 
3642274 
3643695 
3642361 
3643085 
3643547 
3640358 
3640058 
3638014 
3636791 
3636596 
3634233 
3632653 
3633902 
3633670 
3634027 
3633605 
3632139 
3628906 
3625625 
3627004 
3627554 
3627177 
.3625979 
3624673 
3622950 
3622371 
3622937 
3621640 
3620595 
3619223 
3619314 
3618537 
3616952 
3617450 
3616127 
3614523 
3610388 
3609246 
3608801 
3610370 
3609998 
3610564 
3612224 
361 5801 
3617711 
3618846 
.3618073 
3615969 
3615405 
.3616347 
3618072 
3623783 
3623508 
3624014 
3627961 
363P901 
3631091 
3631806 
3635103 
3636754 
3639799 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


424699  E 

426539  E 

426450  E 

425958  E 

426230  E 

424492  E 

424652  E 

426230  E 

426863  E 

422683  E 
to  closure  at 

423475  E 


3641183  N 

3642238  N 

3643673  N 

3646416  N 

3647258  N 

3647829  N 

3649071  N 

3649495  N 

3650524  N 

3850656  N 

Starting  point 

3651777  N 


BILUNG  COOE  4310-S6-P 
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BILUNO  COOE  4310-66-C 

NM-MAIR-1.  From  Bureau  of  Land 
Management  map:  Ruidoso  1984.  The 
perimeter  of  critical  habitat  unit  NM-MAIR- 
1  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
423475     E        3651777     N 
424955    E        3654104     N 
424848     E         3655529     N 
422696    E        3656656    N 

following  U.S.  Forest  Service/Mescalero 
Apache  Indian  Reservation  boundary 
northerly  to 
422885     E         3661841     N 


continuing  to 

424202 

E 

3660687 

N 

425893 

E 

3662066 

N 

425631 

E 

3663475 

N 

425669 

E 

3666138 

N 

426481 

E 

3667018 

N 

429954 

E 

3666677 

N 

430590 

E 

3667196 

N 

431262 

E 

3669899 

N 

427795 

E 

36699"S7 

N 

426624 

E 

3671110 

•N 

426240 

E 

3672465 

N 

428451 

E 

3673174 

N 

429195 

E 

3674841 

N 

428353 

E 

3676009 

N 

427882 

E 

3677105 

N 

429472 

E 

3678047 

N 

429117 

E 

3680642 

N 

428269 

E 

3683322 

N 

427038 

E 

3684005 

N 

427902 

E 

3687915 

N 

426579 

E 

3690960 

N 

427965 

E 

3691830 

N 

430375 

E 

3692539 

N 

430970 

K 

3694616 

N 
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following  U.S.  Forest  Service/Mescalero 

Apache  Indian  Reservation  boundary  easterly 

and  southerly  to 

434055    E        3685107    N 

continuing  to 

434166  E        3684978    N 

43286r  E 

432376  E 

432542  E 

436620  E 

435800  E 

438435  E 

440379  E 


3683321  N 

3680891  N 

3677404  N 

3679464  N 

3681693  N 

3683245  N 

3685094  N 
following  U.S.  Forest  Service/Mescalero 
Apache  Indian  Reservation  boundary  easterly 
to 

449873    E        3685085  N 

continuing  to 

450001     E        3684260  N 


451634    E 
453093    E 
451492    E 
448324    E 
445815    E 
446413     E 
446653    E 
443824     E 
443580 
443522 
444585 
446091     E 
447125     E 
445351 
442492 
441720     E 
441942    E 
442367 
442792 
443910 
445304 
447718 
450237 
452182    E 
4S4540    E 
453332     E 
450734    E 
448531     E 
446359    E 
444703 
442839 
446649 
443076    E 
448276    E 
450382    E 
455950    E 
459692    E 


3683321  N 

3682248  N 

3680951  N 

3681060  N 

3679056  N 

3678282  N 

3677275  N 

3676930  N 

3675114  N 

3671062  N 

3670120  N 

3670304  N 

3668941  N 

3667907  N 

3665497  N 

3664362  N 

3662561  N 

3661186  N 

3663243  N 

3664087  N 

3663992  N 

3662651  N 

3661696  N 

3659566  N 

3659338  N 

3658390  N 

3658204  N 

3659303  N 

3661380  N 

3659917  N 

3660200  N 

3657316  N 

3653919  N 

3656734  N 

3656263  N 

3654129  N 

3651601  N 
following  U.S.  Forest  Service/Mescalero 
Apache  Indian  Reservation  boundary 
westerly,  to  closure  at  starting  point 

423475    E        3651777  N 
BILUNO  COOE  4310-«S-P 


E 
E 
E 


E 

E 


E 
E 
E 
E 
E 
E 


E 
E 
E 


MUNO  COOE  4»1»45-C 

NM-SFNF-1.  From  Bureau  of  Land 
Management  maps:  Taos  1983,  Santa  Fe 
1983.  The  perimeter  of  mtical  habitat  unit 
NM-SFNF-1  is  delineated  by  the  following 
Universal  Transverse  Mercator  (Zone  13) 
coordinates: 


E 
E 
E 
E 
E 


459603 

462162 

462144 

457879 

458067 

459215    E 

4591&'     E 

459673 

459659 

460011 

459996 

459026 

458732 


3989359  N 

3988055  N 

3984108  N 

3984125  N 

3983618  N 

3983451  N 

3981963  N 

3981967  N 

3981383  N 

3981385  N 

3980709  N 

3981163  N 

3981865  N 
following  Pecos  Wilderness  boundary 
westerly  and  northerly  to 

456533    E        3987490    N 
to  closure  at  starting  point 
459603     E        3989359    N 
BtLUNG  COOE  4310-«»-P 


E 
E 
E 
E 
E 
E 


1 

1        1       1 

Y! 

—     » 

SANTA  FE 

a 

MM- 

• 

_   NAnONAL 

FOREST 

T20N 

NM-SFNF4 

^^is.. 

T)9N 

1  A 

^ 

/   /                            - 

*! 

1/       '^^, 

£  i 

5 

0     s  ■ 

>    >  A 

-3»68N 

1  1       I       1 

1        1 

BILUNQ  COOE  431»-5»-C 

NM-SFNF-2.  From  Bureau  of  Land 
Management  map:  Santa  Fe  1983.  The 
perimeter  of  critical  habitat  unit  NM-SFNF- 


2  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coottlinates: 


462127  E 

464563  E 

466567  E 

466063  E 

462056  E 


3974981 
3974959 
3973709 
3970997 
3970885 


N 
N 
N 
N 
N 


to  closure  at  starting  point 
462127    E        3974981     N 
BILUNG  COOE  4310-55-P 


KUJNG  COOE  431»-6S-C 

NM-SFNF-3.  From  Bureau  of  Land 
Management  map:  Santa  Fe  1983.  The 
perimeter  of  critical  habitat  unit  NM-SFNF- 
3  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
456445    E        3970895     N 
457360    E        3970528     N 
458681     E        3969999    N 
459601     E        3968938    N 
460655     E        3966447     N 
461569     E         3962796     N 
461820    E         3960922     N 
461894    E        3960248    N 
following  Pecos  Wilderness  boundary 
northerly,  to  closure  at  starting  point 
456445    E        397089S    N 
BILLING  COOE  4)1»-«S-P 


BILLMG  COOE  431».«5-C 
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NM-SFNF-4.  From  Bureau  of  Land 
Management  map:  Santa  Fe  1983.  The 
perimeter  of  critical  habitat  unit  NM-SFNT- 
4  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
444193     E         3965889     N 

following  Pecos  Wilderness  boundary 

southerly  and  easterly  to 

461671     E        3953630    N 

continuing  to 

461666    E        3950170    N 


461395 

E 

3947425 

N 

459509 

E 

3945370 

N 

456780 

E 

3945429 

N 

456519 

E 

3940320 

N 

455236 

E 

3940408 

N 

456289 

E 

3938296 

N 

456492 

E 

3935847 

N 

455776 

E 

3934488 

N 

455870 

E 

3929148 

N 

452280 

E 

3929151 

N 

450396 

E 

3933165 

N 

450506 

E 

3934669 

N 

448260 

E 

3936999 

N 

448187 

E 

3938622 

N 

448400 

E 

3942233 

N 

444696 

E 

3943422 

N 

442971 

E 

3945914 

N 

442145 

E 

3947831 

N 

442373 

E 

3951765 

N 

444116 

E 

3955610 

N 

440937 

E 

3957180 

N 

440955 

E 

3960372 

N 

to  closure  at 

Starting  point 

444193 

E 

3965889 

N 

MLUNQ  COOC  4310-H-r 


MUMQ  OOOE  4310-SS-C 


NM-SFNF- 

-5.  From  Bureau  of  Land 

Management  map:  Santa  Fe  1983.  The 
perimeter  of  critical  habitat  unit  NM-SFNF- 
5  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 

438049  E 

3958179 

N 

438026  E 

3955857 

N  - 

437554  E 

3954428 

N 

436913  E 

3948217 

N 

437959  E 

3943008 

N 

433147  E 

3942270 

N 

431736  E 

3940769 

N 

426569  E 

3940772 

N 

425310  E 

3941242 

N 

423774  E 

3940930 

N 

422185    B        3943518    N 

422404     I  3946295     N 

following  Santa  Fe  Municipal  Watershed/ 

Pecos  Will  emess  boundary  to 

435933     3         3958807     N 

continuini  to 

436122  I    3959657  N 

437016  I    3959087  N 

to  closure  it  starting  point 

438049     i        3958179     N 

■umo  coiE  4310-ss-p 


— IV 

-3B72N 


§  III 


SANTA  FE 
NATKXML  F0RE$T 


NM-SFNF-6 


-38S2N 

1_ 


i- 


JZ 


>  w 


BILUNQ  COI  E  431»-65-C 


SFl  [F-6 


NM-i 
Managem^it 
perimeter 
6  is  delineated 
Transversi 


.  From  Bureau  of  Land 
map:  Santa  Fe  1983.  The 
)f  critical  habitat  unit  NM-SF^fF- 

by  the  following  Universal 
Mercator  (Zone  13)  coordinates: 
421058     d        3968395     N 

following  'ecos  Wilderness  boundary 
easterly  an  d  southerly  to 

425846  I         3963983     N 

continuin)  to 

425025 

425291 

424011 

423884 

422882 

420997 

421373  I 

422252  I 

422258  I 

420178  I 

420740  i 

421723  1 

420726  i 

421022  ] 

to  closure 

421058  I 


I 


3962800  N 

3956951  N 

3956371  N 

3955312  N 

3954722  N 

3955637  N 

3957394  N 

3957819  N 

3959262  N 

3959646  N 

3960649  N 

3961569  N 

3963577  N 

3964846  N 


It  startmg  point 
3968395     N 


MLUNQ  CO  E  4310-S'-> 


BH.UN6  CODE  431»4»-C 

NM-SFNF-7.  From  Bureau  of  Land 
Management  map:  Los  Alamos  1978.  The 
perimeter  of  critical  habitat  unit  NM-SFNF- 
7  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
373822     E        3980211     N 

following  Santa  Fe  National  Forest/Santa 

Clara  Indian  Reservation  boundary  easterly  to 

379741     E        3979230    N 

continuing  to 

381422     E        3979281     N 

386072     E        3976487     N 

386062     E         3975492     N 

379724     E        3975496    N 

378810    E        3975759    N 

377143     E        3975463     N 

379338    E        3971675     N 

379315     E        3971092     N 

378553     E        3971091     N 

377564     E        3969510    N 

375216    E        3969855    N 

373753     E        3971408    N 

375342     E        3971410    N 

375940    E        3971821     N 

375944     E         3972674     N 

373740    E        3973632     N 

following  Santa  Fe  National  Forest/Baca 

Location  No.  1  Grant  boundary  northerly,  to 

closure  at  starting  point 

373822     E        3980211     N 

BILLMti  CODE  4310-S5-P 


BiLUNG  CODE  4310-6«-C 

NM-SFNF-a.  From  Bureau  of  Und 
Management  map:  Los  Alamos  1978.  The 
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perimeter  of  critical  habitat  unit  NM-^FNF- 
8  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
371967  E        3965563    N 
following  Bandelier  National  Monument 
boundary  southerly  and  easterly  to 
377425     E         3960094    N 
following  Dome  Wilderness  boundar>- 
westerly  and  southerly  to 
374067     E         3953600     N 


continu 

ngto 

372933 

E 

3951339 

N 

356407 

E 

3951624 

N 

356428 

E 

3952818 

N 

358775 

E 

3954869 

N 

360779 

E 

3955821 

N 

362179 

E 

3959973 

N 

361994 

E 

3961214 

N 

362397 

E 

3962785 

N 

363925 

E 

3962884 

N 

364990 

E 

3964827 

N 

366629 

E 

3965635 

N 

to  closure  at  starting  point 
371967     E         3965563    N 
BILLmO  CODE  431»-6S-P 


-39$2N 


BILUNQ  CODE  4310-6»4 

NM-SFNF-9.  From  Bureau  of  Land 
Management  map:  Los  Alamos  1978.  The 
perimeter  of  critical  habitat  unit  NM-SFNF- 
9  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
352407    E        3965890    N 
354489    E        3965123    N 
355170    E        3963834    N 
354200    E        3963366    N 
357978    E        3960920    N 
358700    E        3957484    N 
355076    E         3958282     N 
353902    E        3956822    N 
353630    E        3955830    N 
352431     E        3953923     N 
352080    E        3952612    N 
351070    E         3951418    N 
346676    E        3952764    N 
348666    E        3958781    N 
350815    E        3962126    N 
350849    E        3964641     N 
to  closure  at  starting  point 
352407    E        3965890    N  - 
BiUJNQ  CODE  4310-56-P 


39e3N-' 


BILUNG  CODE  4310-55-C 

NM-SFNF-10.  From  Bureau  of  Land 
Management  map:  Los  Alamos  1978.  The 
perimeter  of  critical  habitat  unit  NM-SFNF- 
10  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates: 
348601     E        3971406    N 

3970354    N 

3967837    N 

3964081     N 

3961345    N 

3957215    N 

3955388    N 

3953453    N 

3959028    N 

3964179    N 

3966633    N 

3969957    N 


350172 

351036 

346306 

346134 

344273 

344347 

343184     E 

339295     E 

339565 

339064 

342542 

344794 


E 
E 
E 
E 


3971258    N 


to  closure  at  starting  point 
348601     E         3971406     N 
BILLING  CODE  431»-«S-I> 


BILUNQ  CODE  4310-6S-C 

NM-SFNF-11.  From  Bureau  of  Land 
Management  map:  Los  Alamos  1978.  The 
perimeter  of  critical  habitat  unit  NM-SFNF- 
11  is  delineated  by  the  following  Universal 
Transverse  Mercator  (Zone  13)  coordinates; 


332430 
332438 
333142 
332379 
331671 


3964437 
3969669 
3971403 
3974766 
3975740 


N 
N 
N 
N 
N 


332036 
335626 
337059 
336626 
334537 
337684 
336016 
336078 
337358 
339022 
337494 
333755 
332510 


3977725  N 

3978324  N 

3974907  N 

3972508  N 

3968898  N 

3965647  N 

3964131  N 

3962858  N 

3960544  N 

3955454  N 

3954499  N 

3954709  N 

3935822  N 
following  Santa  Fe  National  Forest/Jemer 
Indian  Reservation  boundary  northerly,  to 
closure  at  starting  point 

332430    B        3964437  N 
BILLING  CODE  43ie-S5-P 


BILUNQ  CODE  431»-65-C 

NM-SFNF-12.  From  Bureau  of  Land 
Management  maps:  Abiquiu  1978,  Los 
Alamos  1978.  The  perimeter  of  critical 
habitat  unit  NM-SFNF-12  is  delineated  by 
the  following  Universal  Transverse  Mercator 
(Zone  13)  coordinates: 
353953     E         3985893     N 
following  U.S.  Forest  Serv-ice/Baca  Location 
No.  1  Grant  boundary  southerly  to 
353818     E         3979872     N 


continuing 

to 

352581 

E 

3977606 

N 

351926 

E 

3974146 

N 

345202 

E 

3972184 

N 

346644 

E 

3977227 

N 

345503 

E 

3976667 

N 

344060 

E 

3972939 

N 

338456 

E 

3969063 

N 

338310 

E 

3973729 

N 

337844 

E 

3975558 

N 

338987 

E 

3977882 

N 

339142 

E 

3980135 

N 

339034 

E 

3982328 

N 

338767 

E 

3984240 

N 

340292 

E 

3984786 

N 

343772 

E 

3984633 

N 

346581 

E 

3984921 

N 

347105 

E 

3987275 

N 

350042 

E 

3989050 

N 

to  closure  at 

starting  pxjint 

353953 

E 

3985893 

N 

BtLUNQ  CODE  4310-5S-P 
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NM-SFNF-ia 


WUMETEMS 


MLUNG  C00E4>t«-H-C 


NM-SFNF- 

-13.  From  Bureau  of  Land 

Management  map:  Abiquiu  1978.  The 

perimeter  of  critical  habitat  unit  NM-SFNF- 

13  is  delineated  by  the  following  Universal 

Ttansvene  Mercatw  (Zone  13)  coordinates: 

371342 

E 

4001383 

N 

372449 

E 

3995952 

N 

372142 

E 

3993336 

N 

372449 

E 

3968079 

N 

371526 

E 

3987450 

N 

368993 

B 

3990010 

N 

368382 

E 

3988581 

N 

367593 

E 

3989136 

N 

367906 

B 

3987505 

N 

365884 

E 

3986333 

N 

363511 

E 

3987299 

N 

362271 

E 

3985991 

N 

361290 

E 

3987104 

N 

361050 

E 

3989047 

N 

360334 

E 

3992260 

N 

361286 

E 

3995038 

N 

364082 

E 

3996761 

N 

364928 

E 

3997946 

N 

364831 

E 

3998643 

N 

366275 

E 

3999321 

N 

368808 

E 

3999435 

N 

3v9924 

B 

4001017 

N 

to  closure  at  starting  point 
371342  E  4001383 N 
MUMO  COOe  431»-S«-P 
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; 
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i;          1            1           it — 

N      3M 

NTY 

MM- 

MlUNO  COOC  4910-<S-C 

NM-SFNF-14.  Frran  Bureau  of  Land 
Management  map:  Abiquiu  1978.  The 
perimeter  of  critical  habitat  unit  NM-SFNF- 


del  neated 


1418 

Transvet^ 

378726 
376371 
377685 
380428 
380563 
382072 
382420 
383310 
384521 
38S712 
388341 
388025 

foUowin 
Indian 
closure 
378726 


by  the  following  Universal 
Mercator  (2^ne  13)  coordinates: 

E        3984709  N 

3985234  N 

3986851  N 

3987616  N 

3991340  N 

3991166  N 

3990122  N 

3991142  N 

3991933  N 

3991823  N 

3988416  N 

I        3987010  N 

U.S.  Forest  Service/Santa  Clara 
R^rvation  boundary  westerly,  to 
starting  point 

E        3984709    N 


SIUINQO  IDE4310.46-P 


f 


-|       T  M 
f  M 


CARSON  ^ 

NATIONAL  FOnCST 


MLUNO  Q  >0E  4310-66-C 

NM-S  T«IF-15.  From  Bureau  of  Land 
Manager  lent  map:  Abiquiu  1978.  The 
perimetc  r  of  critical  habitat  unit  NM-SFNF- 
15  is  delineated  by  the  following  Universal 
Transvefte  Mercator  (Zone  13)  coordinates: 
340251    E        4028608    N 

following  Chama  River  Canyon  Wilderness 
boundaiV  southerly  to 

E        4009458    N 


351903 


continui  ig  to 


350806 

345939 

343275 

343649 

342204 

341903 

343458 

344289 

343171 

340253 

339283 

toclosii^ 

340251 


4009713  N 

4010277  N 

4010345  N 

4011748  N 

4011395  N 

4013893  N 

4016580  N 

4020894  N 

4022755  N 

4025887  N 

4026458  N 


at  starting  point 
E        4028608    N 


MIOJNQ  C  WE  431»-86-P 


SANTA  FE 
u     NATKMALFOnEST 

9 


CARSON 
NATIONAL  FOREST 


4<a6N- 


J- 


X 


332259    E 

4029926    N 

330852    E 

4029054    N 

324367    E 

4035344    N 

325697    E 

4036137    N 

326952    E 

4037970    N 

326061    E 

4038902    N 

325983    E 

4043299    N 

foUovdng  U.S.  Forest  Service/Jicarilla 

Apache  Indian  Reservation  easterly,  to 

closure  at  starting  point 

328974    E 

4043226    N 

63201 


MUMQ  COOE  43ia.«»-P 


BILUNG  CODE  4310-6S-C 

NM-SFNF-16.  From  Bureau  of  Land 
Management  maps:  Abiquiu  1978,  Chama 
1981.  The  perimeter  of  critical  habitat  unit 
NM-SFNF-16  is  delineated  by  the  following 
Universal  Transverse  Mercator  (Zone  13) 
coordinates: 

340889    E        4041655    N 
345585    E        4041565    N 

following  U.S.  Forest  Service  boundary 
southerly  to 

349070    E        4036697    N 

following  Chama  River  Wilderness  boundary 

southerly  and  westerly  to 

340785    E        4031637    N 
340638    E        4031640    N 

to  closure  at  starting  point 
340889     E         4041655     N 

BIUMQ  CODE  43ie-S6-P 
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BILUNQ  CODE  4310-65-C 

NM-SFNF-17.  From  Bureau  of  Land 
Management  maps:  Abiquiu  1978,  Chama 
1981.  The  perimeter  of  critical  habitat  unit 
NM-SFNF-17  is  delineated  by  the  following 
Universal  Transverse  Mercator  (2^ne  13) 
coordinates: 

328974  E  4043226  N 
331420  E  4040209  N 
332662  E  4036576  N 
333170    E        4034120    N 


BILUNQ  CODE  431».«».C 


UT-MSNF 

-1.  From  Bureau  of  Land 

Management 

map:  Blanding  1982.  The 

perimeter  of  critical  habitat  unit  UT-MSNF 

1  is  delineated  by  the  following  Universal 

Transverse  Mercator  (Zone  12)  coordinates: 

621439    E 

4200435 

N 

622314    E 

4199301 

N 

623701    B 

4198888 

N 

625079    E 

4197744 

N 

627118    E 

4197410 

N 

625844    E 

4195697 

N 

626996    E 

4192033 

N 

626435    E 

4189502 

N 

625861    B 

4187782 

N 

624243    B 

4188297 

N 

623399    B 

4187344 

N 

622298    B 

4185223 

N 

620721     B 

4183487 

N 

621302    E 

4180499 

N 

620910    B 

4177949 

N 

616077    E 

4177849 

N 

616180    E 

4171434 

N 

616844    B 

4171415 

N 

616857    B 

4170502 

N 

610320    E 

4170848 

N 

611014    E 

4166074 

N 

611924    E 

4164697 

N 

612099    E 

4162720 

N 

605809    E 

4162619 

N 

605872    E 

4159395 

N 

605337    E 

4159386 

N 

603392    E 

4160665 

N 

603182    E 

4163247 

N 

602208 
601057 
598690 
596915 
596178 
596115 
594552 
594508 


E        4164482    N 

E        4164878    N 

E        4165350    N 

B        4164080    N 

E         4164008     N 

E        4167284    N 

E        4167301     N 

E        4170508    N 
following  Manti-La  Sal  National  Forest/ 
Bureau  of  Land  Management  boundary 
westerly  to 

59321S    E        4171192    N 

following  Manti-La  Sal  National  Forest/Dark 

Canyon  Wilderness  Area  boundary  to 

598399    E        4190933    N 

following  Manti-La  Sal  National  Forest 

boundary  northerly  and  easterly,  to  clostire  at 

starting  point 

621439    E        4200435     N 
Primary  constituent  elements:  Mexican 
spotted  owl  habiut  that  includes,  but  is  not 
limited  to,  those  habitat  components 
providing  or  with  the  potential  to  provide  for 
nesting,  roosting,  foraging,  or  dispersal. 
Forested  habitats  used  for  nesting  and 
roosting  are  chamcterizad  as  supporting 
mature  stand  attributes  including  high 
canopy  closure,  multi-layered  canopies, 
coniferous  vegetation  (sometimes  including  a 
hardwood  imderstory),  large  diameter  trees, 
high  densities  of  live  trees,  sn^  and  large 
logs.  Canyon  habitaU  are  steep-walled 
structures  writh  iDcky  outcrapaand  crevices; 
vegetation  is  generally  spane,  but  may  be 
relat\'ely  important  in  tlw  canyon  bottoms. 
Nesting  and  roosting  habitat  also  supports 
owl  foraging  activity:  however,  a  wider  array 
of  habitat  attributes  may  be  found  in  areas 
used  solely  tot  foraging,  including  fairly  open 
and  non-contiguous  forest,  small  openings, 
woodland,  and  rocky  slopes. 
Dated:  November  29. 1994. 
George  T.  Frampton.  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc  94-30000  Filed  12-2-94;  12:58  pm| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

OniM  of  the  Assistant  Secretary  for 
Coinmunlty  Planning  and 
Dtvelopment 

[Dodot  No.  N-94-383S:  FR-3824-N-011 

Funding  Availability  (NOFA)  and 
Program  Quideiinee  for  the  Economic 
Dtvaiopmsnt  imuative  (EDI) 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
SUMMARY:  This  NOFA  announces  the 
availability  of  funds  for  grants  under 
Section  108(q)  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended.  HUD  reserves  the  right  to 
award  grants  under  this  NOFA  up  to  the 
maximum  amount  authorized  by  law. 
As  of  the  date  of  this  NOFA  and  subject 
to  funding  availability,  HUD  intends  to 
award  up  to  $300  million  in  EDI  funds. 
HUD  may  award  in  excess  of  $300 
million  if  more  funds  become  available. 

The  Secretary  invites  applications 
from  specific  commimities  which  - 
qualify  under  Section  II.(C)  of  this 
NOFA.  In  addition,  EDI  grants  must  be 
used  in  connection  with  activities 
eligible  for  assistance  and  assisted 
under  the  HUD  Section  108  loan 
guarantee  program  (42  U.S.C.  5308) — to 
enhance  the  security  of  the  Section  108 
guaranteed  loan  or  to  improve  the 
feasibility  of  proposed  Section  108 
projects  through  techniques  such  as 
interest  rate  subsidies,  loan  loss 
reserves,  etc. 

This  NOFA  sets  out  program 
guidelines  that  will  govern  the 
application,  application  review,  and 
award  process  for  EDI  grants  under  this 
NOFA. 

DATES:  Applications  from  invited 
applicants  are  due  in  HUD  Headquarters 
by  close  of  business  on  December  16, 
1994.  HUD  will  not  accept  applications 
that  are  submitted  to  HUD  via  facsimile 
(FAX)  transmission. 
ADDRESSES:  Completed  applications 
should  be  submitted  to  the  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Applicants  are 
encouraged  to  submit  applications  to 
Room  7180.  However,  any  application 
received  by  the  Office  of  Community 
Planning  and  Development  in 
Headquarters,  Washington,  DC,  by  the 
deadline  date  will  be  accepted. 
FOR  FURTHER  MFORMATICN  CONTACT:  Roy 
Priest.  Director,  Office  of  Economic 
Development,  Department  of  Housing 
and  Urban  Development,  Reom  7136, 
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Washin^on,  DC  20410.  Telephone  (202) 
708-229  )  (voice)  or  (202)  708-2565 
(TDD).  ('  liese  are  not  toll-firee  numbers.) 

SUPPLEM  iNTARY  INFORMATION: 
Paperwf^k  Reduction  Act  Statement 

The  islormation  collection 
requiren  ents  related  to  this  program 
have  bee  a  approved  by  the  Office  of 
Manager  lent  and  Budget  (OMB)  and 
assigned  the  approval  nimiber  2506- 
0153. 

I.  Purpo  e  and  Substantive  Description 

(A)  Auth  ority 

(1)  Tit  e  I,  Housing  and  Community 
Develop  aent  Act  of  1974,  as  amended 
(42  U.S.( :.  5301-5320)  (the  "Act");  24 
CFRpa*  570. 

(2)  Th  s  NOFA  is  not  subject  to 
Section  :  02  of  the  Department  of 
Housing  and  Urban  EXsvelopment 
Reform  i  iCt  (42  U.S.C.  3545)  because 
funds  uqder  this  NOFA  are  not  being 
awarded  on  a  competitive  basis.  The 
applications  will  not  be  reviewed  by 
reviewin  ;  panels,  nor  will  applications 
be  rated  >r  ranked.  The  award  of  funds 
will  be  n  lade  by  the  Secretary. 

(B)  Defin  itions 

Unlest  otherwise  defined  herein, 
terms  de  ined  in  24  CFR  part  570  and 
used  in  tpis  NOFA  shall  have  the 
respective  meanings  given  to  these 
terms  in  that  part. 

CDBG  funds  means,  in  addition  to 
those  fiiads  specified  at  §  570.3(e),  grant 
funds  received  piu^uant  to  Section 
108(q)  olthe  Act. 

Econtmic  Development  Initiative 
(EDI)  or  EDI  grants  means  the  provision 
of  economic  development  grant 
assistanoe  under  Section  108(q)  of  the 
Act,  as  ajithorized  by  Section  232  of  the 
Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994  (Pub.  L. 
103-2331  (the  "1994  Act"). 

Econopiic  development  project  means 
an  activity  or  activities  (including 
eligible  mixed  use  projects  with  housing 
compon(  nts)  that  are  eUgible  under 
Section    08  of  the  Act  and  under  24 
CFR  570  703. 

Empo^rerment  Zone  means  an  urban 
area  so  d  ssignated  by  the  Secretary 
pitfsuanl  to  24  CFR  part  597  (see 
January    8, 1994  interim  rule,  59  FR 
2700). 

Qualif  ring  Empowerment  Zone  area 
means  ai  i  urban  area  nominated  by  one 
or  more  local  governments  and  the  State 
or  Statesjin  which  it  is  located  for 
consideration  of  designation  as  an 
Empowe  ment  Zone  pursuant  to  24  CFR 
part  597,  and  which  meets  the  eligibility 
requireni  ents  for  a  nominated  area 


pursuant 


to  24  CFR  part  597,  subpart  B. 


Strategic  Plan  means  a  strategy 
developed  and  agreed  to  by  the 
nominating  local  govemment(s)  and 
State(s)  and  submitted  in  partial 
fulfillment  of  the  application 
requirements  for  designation  as  an 
Empowerment  Zone  pursuant  to  24  CFR 
Part  597. 

(C)  Backg^und 

This  NOFA  provides  EDI  grant  funds 
to  support  those  conununities  that 
submitted  applications  on  behalf  of 
areas  that  qualify  for  designation  as  an 
urban  Empowerment  Zone  and  that 
have  remaining  authority  to  utilize 
Section  108  fimds  of  at  least  $40 
million,  or  in  the  case  of  an  urban 
Empowerment  Zone  application  from 
joint  entities,  that  have  aggregate 
Section  108  loan  authority  for  all  of  the 
entities  that  submitted  the 
Empowerment  Zone  application  of  at 
least  $40  million.  In  the  case  of  a  joint 
Empowerment  Zone  application  from 
two  or  more  entities,  HUD  will  accept 
a  joint  EDI  application  from  public 
entities  eligible  to  apply  for  loan 
guarantee  assistance  pursuant  to 
§  570.702.  However,  each  of  the  joint 
applicants  will  be  expected  to  execute 
separate  EDI  grant  agreements  and 
separate  loan  commitments  and 
issuance  documents  for  their  related 
Section  108  loan  guarantees.  EDI  grant 
awards  will  not  be  made  to  designated 
urban  Empowerment  2k>ne  entities 
designated  under  that  competition. 

EDI  is  intended  to  complement  and 
enhance  the  Section  108  Loan 
Guarantee  program  (see  24  CFR 
570.700-710  for  regulations  governing 
the  Section  108  program).  This 
provision  of  the  Community 
Development  Blodc  Grant  (CDBG) 
program  provides  communities  with  a 
source  of  financing  for  economic 
development,  housing  rehabilitation, 
and  large  scale  physical  development 
projects.  HUD  is  authorized  pursuant  to 
Section  108  to  guarantee  notes  issued  by 
CDBG  entitlement  commimities  and 
nonentitlement  units  of  general  local 
government  eligible  to  receive  funds 
under  their  State  CDBG  program. 

The  regulations  governing  the  Section 
108  program  are  found  at  24  CFR  part 
570,  subpart  M.  EDI  grants  shall  also  be 
subject  to  the  rules  found  at  24  CFR  part 
570,  subpart  M. 

Additionally,  assistance  provided 
under  this  NOFA  is  subject  to  the 
requirements  of  section  3  of  the  Housing 
and  Urban  Devehipment  Act  of  1968, 
and  the  implementing  regulations  in  24 
CFR  part  135,  as  amended  by  an  interim 
rule  published  on  June  30,  1994  (59  FR 
33866).  Section  3  requires  that  to  the 
greatest  extent  feasible,  and  consistent 
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with  Federal.  State,  and  local  lavrs  and 
regulations,  job  training,  employment 
and  other  contracting  opportunities 
generated  fixnn  certain  HUD  financial 
assistanoe  be  directed  to  low-  and  v«y- 
low  income  persons.  The  eligible 
activities  Ux  wdiich  funding  is  provided 
under  this  NOFA  are  consistent  wiUi  the 
objectives  of  section  3.  Public  entities 
awarded  funds  under  this  NOFA  and 
that  intend  to  use  the  funds  for  housing 
rehabilitation,  housing  construction,  or 
other  public  constructirai  must  comply 
with  the  applicable  requirements  of  the 
interim  regulations  published  cm  June 
30. 1994. 

The  Section  108  program  is 
authorized  at  $2,054  billion  in  loan 
guarantee  authority  in  Fiscal  Year  1995. 
Under  the  Section  108  program,  units  of 
general  local  government  and  ^tes.  if ' 
applicable,  pledge  future  years'  CDBG 
allocations  as  security  for  loans 
guaranteed  by  HUD.  The  Kill  fttith  and 
credit  of  the  United  States  is  pledged  to 
the  payment  of  all  guarantees  made 
under  Secticm  108.  In  the  event  that  a 
Secticm  108  funded  activity  fails  to 
generate  sufficient  funds  to  repay  the 
Section  108  kMn  and  there  are 
insufficient  EDI  grant  fimds  or  other 
assets  available  to  be  used  to  make  the 
p>ayment,  a  community  would  be 
required  to  use  its  CDBG  fimds  to  make 
the  loan  payment  Without  the 
availability  of  an  EDI  grant,  this 
potential  disruption  in  availability  of 
CDBG  fimds  for  program  activities  has 
made  many  communities  reluctant  to 
utilize  the  Section  108  loan  program. 
EDI  minimizes  the  potential  loss  of 
future  CDBG  allocations  by  either 
providing  a  loan  loss  reserve  (for  use  in 
making  Section  108  guaranteed  loan 
payments  if  needed),  lowering  the  cost 
of  borrowing  under  Section  108  (making 
full  or  partial  interest  payments),  at 
providkig  other  credit  and  economic 
enhancements  that  reduce  the  risk  that 
the  pledged  annual  CDBG  allocatirai 
would  be  required  to  fund  repayment 
short&lls. 

Becaiise  economic  development 
projects  carried  out  in,  or  serving,  the 
most  economicaUy  and  physically 
distressed  neighborhoods,  sudi  as  those 
found  in  areas  qualifying  few  urban 
Empowerment  Zone  designation,  face 
the  greatest  risk  of  loss  of  Section  108 
loan  fimds.  HUD  intends  to  provide  a 
maximum  ratio  of  EDI  grant  funds  to 
Section  108  loan  fimds  of  one-to-one. 
An  EEH  grant  can  reduce  the  risk  to 
futiue  CDBG  funds: 

(1)  By  directly  enhancing  the  security 
of  the  guaranteed  loan; 

-  (2)  By  strengthening  the  economic 
feasibiUty  of  the  projects  financed  with 
Secticm  108  fimds  (and  thereby 


increasing  the  probability  that  the 
project  ¥^  genoate  enough  cash  to 
repay  the  guaranteed  loan); 

(3)  By  enabling  a  speedy  repayment  of 
the  Secticm  108  loan  guarantee  notes;  or 

(4)  Through  a  combinaticm  of  these 
risk  mitigation  techniques. 

HUD  envisions  that  the  following 
project  structures  cxmld  be  typical: 

Funding  reserves— The  cash  flow 
generated  by  an  economic  development 
project  may  be  expected  to  be  relatively 
"thin"  in  the  early  stages  of  the  project 
The  EDI  grant  can  make  it  possible  for 
debt  service  or  operating  reserves  to  be 
established  in  a  way  that  does  not 
jeopardize  the  econcmuc  feasibility  ot 
the  project 

An  example  is  a  supermarket  or 
neighborhcxxl  shopping  centw  that  is 
designed  to  provicle  basic  services  and 
jobs  for  residents  in  the  distressed 
neighborhood  The  public  entity  must 
be  prepared  for  the  Secticm  108  loan 
repayments  required  during  the  time 
period  after  completion  of  ccmstruction 
and  diiring  the  lease-up  phase  wh«i  the 
shopping  center  is  not  fiiUy  leased  and 
generating  sufficient  revenues  to 
support  the  Secticm  108  loan 
repaymoits.  It  may  therefore  require  the 
develops-  to  establish  with  a  trustee  a 
reserve  account  (or  acx:oimts)  that  would 
be  available  to  cover  operating  expenses 
and/or  debi  service  during  this  lease-up 
pericxi.  While  such  reserves  ate 
cx>mm(mplac».  their  ooat  may  be  so  high 
as  to  make  an  already  risky 
neighborhcxxl  shopping  center  projec:t 
eccmomically  infea8ibl&  The  incaeased 
ccKt  resulting  from  establishing  such  ' 
reserves  may  be  defrayed  by  the  EDI 
grant.  As  with  the  letter  of  credit 
example  below,  suc:h  reserves  proted 
the  CDBG  program  against  the  risk  that 
CDBG  funds  will  have  to  be  used  to 
cover  shortfalls  in  the  intended  source 
for  repayment  of  the  Section  108  loan. 

Over-coUateralixing  the  Section  108 
loan— The  use  of  EDI  grant  fuinds  may 
be  structured  in  appropriate  cases  so  as 
to  improve  the  chances  that  cash  flcyw 
will  be  sufficient  to  cover  debt  service 
on  the  Secticm  108  loan  and  direc^y 
enhance  the  guaranteed  loan.  One 
technique  for  accomplishing  this 
approach  is  over<»llateralization  of  the 
Section  108  loan. 

An  example  is  the  creation  of  a  loan 
pcx)l  made  up  of  ecpial  amounts  of 
Secticm  108  and  EDi  grant  funds.  The 
community  would  make  loans  to 
various  businesses  at  an  interest  rate 
equal  to  or  greater  than  the  rate  cm  the 
Secticm  108  loan.  "Hie  total  loan 
portfolio  wcmld  be  pledged  to  the 
repayment  of  the  Section  108  loan.  If  the 
total  loan  repayments  from  the  loan 
fimd  were  twice  the  amcmnt  of  the  debt 


service  cm  the  Section  108  loan,  the 
community  could  accumulate  a  loan 
loss  reserve  that  wrould  mitigate 
virtually  any  risk  to  fiiture  CDBG  fimds. 

Direct  enhancement  of  the  security  of 
the  Section  108  loan— The  EDI  grant  can 
be  used  to  cover  the  cost  of  providing 
enhanced  sec:urity.  An  example  of  how 
the  EDI  grant  can  be  used  for  this 
purpose  is  by  using  the  grant  funds  to 
cover  the  cost  of  a  standby  letter  of 
caedit,  issued  in  favor  of  HUD.  This 
letter  of  credit  will  be  available  to  fimd 
amounts  due  on  the  Sec:tion  108  loan  if 
other  sources  fail  to  materialize  and 
wrill.  thus,  serve  to  protect  the  public 
entity's  future  CDBG  funds. 

ftiovision  of  fiiHutcing  to  for-profit 
businesses  at  a  Mow  market  interett 
rate— While  the  rates  on  loans 
guaranteed  uncl»  Section  108  are  only 
slightly  above  the  rates  cm  ccmparable 
U.S.  Treasury  obhgations,  they  may 
nonetheless  be  hi^er  than  can  be 
afforded  by  businesses  in  severely, 
ec:onomically  distressed  neighborttcxxls. 
The  EDI  grant  can  be  used  to  make 
Secrtion  108  financnng  affordable. 

For  example,  a  c:ommimity's  strategic 
plan  to  stabilize  the  ecxmomic  viability 
of  a  severely  distressed  neighbcxbcxxl 
may  providie  financial  loan  assistance  to 
both  new  and  existing  businesses  at 
very  low  interest  rates  fat  some  period 
of  time  until  each  business  has  reached 
a  stalnlized  and  profitable  level  of 
operaticm.  Q)I  grant  fimds  would  serve 
to  "buy  down"  the  interest  rate  up  frxmt. 
or  make  fidl  or  partial  interest 
payments,  allowing  the  businesses  to  be 
financially  viable  in  the  early  start-up 
pericxi  not  otherwise  possible  with 
Section  108  alone. 

A  combination  of  these  techniques — 
An  applicant  amid  employ  a 
ccmibination  of  these  techniques  in 
order  to  implement  a  strategy  that 
carries  out  an  ec:cmomic  development 
project. 

(D)  Timing  of  Grant  Awards 

EDI  applications  wdU  be  evaluated 
concnurently  with  requeA(8)  or 
application(s)  for  Secticm  108  guarantee 
commitments  or  recjuest(5)  or 
applic:aticm(s)  for  ^proval  of 
amendments  to  previously  approved 
Section  108  applications  that  wiU  tie 
enhanced  by  the  tDl  assistance.  (See 
n.B.  of  this  NOFA.)  HUD  notificaUon  to 
the  grantee  of  the  amount  and 
conditions  (if  any)  of  EEH  fimds  awarded 
based  upcm  review  of  the  EDI 
applicaticm  shall  ccmstitute  an 
obligation  of  grant  funds,  subject  to 
compliance  with  the  ccmditicms  of 
award  and  execution  of  a  grant 
agreement. 
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(E)  Limitations  on  Grant  Amounts 

HUD  expects  to  approve  EDI  grant 
amoiints  of  up  to  $100  million  each 
with  the  ratio  otEDl  to  Section  108 
funds  of  1:1.  Applicants  cannot  request 
grants  exceeding  a  one-to-one  ratio  of 
EDI  funds  to  Section  108  funds.  In  the 
case  of  requested  amendments  to  an 
approved  Section  108  loan  guarantee 
commitment,  the  EDI  assistance 
approved  will  be  based  on  the  increased 
amount  of  Section  108  loan  guarantee 
assistance.  HUD  reserves  the  right  to 
determine  a  minimum  and  a  maximum 
amount  of  any  EDI  award  per 
application  or  project  and  to  modify 
requests  accordingly.  The  applicant  will 
be  required  to  modify  its  project  plans 
and  application  to  conform  to  the  terms 
of  HUD  approval  (final  obligation) 
before  execution  of  a  grant  agreement. 
HUD  reserves  the  right  to  reduce  or  de- 
obligate  the  EDI  award  if  approvable 
Section  108  loan  guarantee  applications 
are  not  submitted  by  the  grantee  in  the 
required  amoimts  on  a  timely  basis. 

(F)  Eligible  Applicants  for  EDI  Grant 
Assistance 

Generally,  eligible  applicants  for  EDI 
grants  under  section  108(q)  of  the  Act 
are  those  public  entities  eligible  to 
apply  for  loan  guarantee  assistance 
pursuant  to  $  570.702.  However,  this 
NOFA  further  limits  eligible  applicants 
to  those  communities  that  submitted 
applications  on  behalf  of  areas  that 
qualify  for  designation  as  an  urban 
Empowerment  Zone,  and  that  have 
remaining  Section  108  loan  guarantee 
authority  of  at  least  $40  million;  or  in 
the  case  of  an  urban  Empowerment 
Zone  application  Cram  joint  entities,  an 
aggregate  Section  108  loan  authority  for 
all  of  the  entities  that  submitted  the 
Empowerment  2k)ne  application  of  at 
least.$40  million.  In  the  case  of  a  joint 
Empowerment  Zone  application  for  two 
or  more  entities,  HUD  will  accept  a  joint 
EDI  application  from  the  same  public 
I  entities  eligible  to  apply  for  loan 
guarantee  assistance  pursuant  to 
§  570.702.  However,  each  of  the  joint 
applications  will  be  expected  to  execute 
separate  EDI  grant  agreements  and 
separate  loan  commitments  and 
issuance  documents  for  their  related 
section  108  loan  guarantees. 

(G)  Elipble  Activities 

EDI  grant  funds  may  be  used  for 

(1)  Activities  listed  at  $  570.703, 
provided  such  activities  are  carried  out 
in  the  qualifying  Empowerment  Zone 
area. 

(2)  Payment  of  costs  of  private 
financial  guaranty  insurance  policies, 
letters  of  credit,  or  other  credit 
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enhancements  for  the  notes  or  other 
obUgatiotis  guaranteed  by  HUD 
pursuani  to  Section  108,  provided  such 
notes  or  obligations  are  used  to  finance 
an  econonic  development  project.  Such 
enhancements  shall  be  specified  in  the 
contract  Quired  by  §  570.705(b)(1),  and 
shall  be  $atisfactory  in  form  and 
substance  to  HUD  for  seciirity  piuposes. 

(3)  Th^  payment  of  principal  or 
interest  due  (including  such  servicing, 
underwif  ting,  or  other  costs  as  may  be 
authorizid  by  HUD)  on  the  notes  or 
other  obligations  guaranteed  pursuant  to 
the  Section  108  loan  guarantee  program. 

n.  The  AppIicatifMi  Process 

Public  entities  appljring  for  EDI 
assistance  under  this  NOFA  must  make 
a  specifi( ;  request  for  that  assistance,  in 
accordai  ce  with  this  NOFA.  The  EDI 
applicatibn  shall  be  accompanied  by  a 
request  dr  requests  for  Section  108  loan 
guarantee  commitment(s),  as  further 
describe^  in  Section  U.B.  of  this  NOFA 
below.  Application  guidelines  for  the 
Section 
§  570.704. 


08  program  are  found  at 


(A)  Timi  ig  of  Submission 

Appli(  ations  for  EDI  assistance  shall 
be  recein  sd  at  HUD  Headquarters  at  the 
address  Ksted  above  at  ADDRESSES  by 
close  of  iusiness  on  December  16, 1994. 
Applicants  are  encouraged  to  submit 
appUcatnns  to  Room  7180.  However, 
any  appfcation  received  by  the  Office  of 
Community  Planning  and  Development 
in  Headauarters,  Washington,  DC,  by 
the  dead  ine  date  will  be  accepted.  HUD 
will  not  { iccept  applications  which  are 
submitte  1  to  HUD  via  fieicsimile  (FAX) 
transmis  don. 

(B)  Subn  ission  Requirements 

(1)  Tht  EDI  application  (an  original 
and  two  copies)  shall  be  accompanied 
by  a  reqtiest  for  loan  guarantee 
assistanc  b  luider  Section  108.  The 
request  f  >r  Section  108  loan  guarantee 
can  be  esher  one  or  more  of  the 
foUowin  ;: 

(a)  A  i  innal  appUcation  for  Section 
108  loan  guarantee(s),  including  the 
dociunei  ts  listed  at  §  570.704(b); 

(b)  A I  rief  description  of  a  Sec^on 
108  loan  guarantee  application(s)  to  be 
submitte  1  within  60  days  (with  HUD 
reservinj  the  right  to  extend  such  period 
for  good  :ause,  generally,  on  a  case-by- 
case  basj  i)  of  a  notice  of  EDI  selection 
(EDI  awt  rds  wiU  be  conditioned  on 
approval  of  actual  Section  108  loan 
commitments).  This  description  must  be 
sufficient  to  support  the  basic  eligibility 
of  the  preposed  project  or  activities  for 
Section :  08  assistance; 

(c)  If  a  iplicable,  a  copy  of  a  Section 
108  loan  guarantee  approval  document 


with  grant  niunber  and  date  of  approval 
(whidi  was  approved  q^er  the  date  of 
this  NOFA.  except  in  conjunction  with 
a  previous  EDI  award);  or 

(d)  A  request  for  a  Section  108  loan 
guarantee  amendment  (analogous  to 
subparagraph  (a)  or  (b)  above)  that 
proposes  to  increase  the  amount  of  a 
previously  approved  application. 
However,  any  amount  of  Section  108 
loan  guarantee  authority  approved 
before  the  date  of  this  NOFA  is  not 
eligible  to  be  used  in  conjimction  with 
an  EDI  grant  imder  this  NOFA.  Further, 
a  Section  108  loan  guarantee  application 
that  is  the  subject  of  a  prior  EDI  grant 
award,  whether  or  not  the  Section  108 
loan  guarantee  has  been  approved  as  of 
the  date  of  this  NOFA,  is  not  eligible  for 
an  EDI  award  under  this  NOFA.  For 
example,  if  a  community  has  a 
previously  approved  Section  108  loan 
guarantee  of  $12  million,  even  if  none 
of  the  funds  havfe  been  utilized,  or  if  the 
commimity  had  previously  been 
awarded  an  EDI  grant  of  $1  million  and 
had  certified  that  it  will  submit  a 
Section  108  loan  application  for  $10 
million  in  support  of  that  EDI  grant,  the 
community's  application  imder  this 
NOFA  must  propose  to  increase  the 
amoimt  of  i^s  total  Section  108  loan 
guarantee  commitments  beyond  those 
amounts  (the  $12  million  or  $10  million 
in  this  example)  it  has  previously 
committed. 

(2)  In  addition,  for  EDI  grant 
assistance,  the  public  entity /entities 
shall  submit  the  following: 

(a)  SF  424,  Application  for  Federal 
Assistance. 

(b)  The  certification  regarding 
lobbying  required  under  24  CFR  part  87 
(Appendix  A). 

fcj  A  brief  narrative  statement 
describing  the  activities  that  will  be 
carried  out  with  the  EDI  grant  funds  and 
explaining  how  the  use  of  EDI  grant 
funds  meets  the  selection  criteria  in 
paragraph  n.(C)  below. 

(sfTne  application  shall  be  deemed  to 
include  a  copy  of  the  strategic  plan  for 
community  revitalization  previously 
submitted  to  HUD  as  part  of  a  Federal 
Empowerment  Zone  application 
pursuant  to  a  Notice  inviting 
applications,  published  on  January  18, 
1994  at  59  PR  2711. 

(C)  Award  Criteria 

All  applications  will  be  considered 
for  awards  under  this  NOFA  based  upon 
the  following  criteria  that  demonstrate 
the  quality  of  the  proposed  project,  and 
the  applicant's  capacity  and 
commitment  to  use  EDI  funds,  in 
accordance  with  the  purposes  of  EDI. 
HUD  reserves  the  right  to  determine  a 
minimum  and  maximum  amount  of  any 
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EDI  award  per  application  or  project 
and  to  modify  requests  accordingly. 

(1)  Threshold—Oaly  applications  that 
address  these  threshold  ractors  will  be 
considered: 

(a)  Quality  of  the  Section  108/EDI 
plan.  HUD  must  determine  that  the 
applicant's  proposed  plan  for  the  EDI 
grant/ Section  108  loan  guarantee 
project(s)  or  activities  will  address 
economic  needs  in  the  applicant's 
qualifying  Empowerment  Zone  area, 
and  the  plan  for  such  project(s)  or 
activities  is  logically,  feasibly,  and 
substantially  likely  to  achieve  its  stated 
purpose. 

(b)  The  capacity  or  potential  of  the 
public  entity  to  successfully  carry  out 
the  Section  108/EDI  plan.  HUD  must 
determine  that  the  public  entity's 
performance  in  the  administration  of  its 
CDBG  program;  its  previous  experience, 
if  any,  in  administering  a  section  108 
loan  guarantee;  its  performance  and 
capacity  in  carrying  out  economic 
development  projects;  its  ability  to 
conduct  prudent  underwriting;  and  its 
capacity  to  manage  and  service  loans 
made  with  the  guaranteed  loan  funds  or 
EDI  grant  funds  demonstrate  that  it  is 
substantially  likely  to  carry  out  the 
approved  projects  or  activities  in  a 
satisfactory  manner. 

(c)  Distress.  HUD  must  determine  that 
the  level  of  distress  in  the  immediate 
community  to  be  served  and/or  the 
jurisdiction  applying  for  assistance 
meets  the  test  of  general  distress  set 
forth  in  24  CFR  597.102  (see  January  18, 
1994  interim  rule,  at  59  FR  2704-2705). 

(d)  Extent  of  need  for  assistance.  HUD 
must  determine  that  there  is  a  lack  of 
financial  resources  to  carry  out  the 
project  without  EDI  assistance.  In 
making  this  determination.  HUD  will 
consider: 

(i)  Projects  costs  and  financial 
requirements; 

(ii)  The  amount  of  any  debt  service  or 
operating  reserve  accounts  to  be 
established  in  connection  with  the 
economic  development  project; 

(iii)  The  reasonableness  of  the  costs  of 
any  credit  enhancement  paid  with  EDI 
grant  funds; 

(iv)  The  amoimt  of  program  income  (if 
any)  to  be  received  each  year  during  the 
repayment  period  for  the  guaranteed 
loan; 

(v)  Interest  rates  on  those  loans  to 
third  parties  (other  than  subrecipients) 
(either  as  an  absolute  rate  or  as  a  plus/ 
minus  spread  to  the  Section  108  rate); 

(vi)  Underwriting  guidelines  used  (or 
expected  to  be  used)  in  determining 
project  feasibiUty;  and 

(vii)  Other  relevant  information. 

(2)  Other  award  factors. — ^The 
Secretary  has  determined  that  the 


following  additional  factors  are 
appropriate  to  this  NOFA: 

(a)  The  applicant  submitted  an 
application  for  urban  Empowerment 
Zone  designation  pursuant  to  the  Notice 
inviting  Empowerment  Zone 
applications  published  January  18. 1994 
at  59  FR  2711  (see  also  paragraph  (d) 
below). 

(b)  The  applicant  has  remaining 
Section  108  loan  guarantee  authority  of 
at  least  $40  miUion  or  in  the  case  of  an 
urban  Empowerment  Zone  application 
from  joint  entities  an  aggregate  Section 
108  loan  authority  for  all  of  the  entities 
that  submitted  the  Empowerment  Zone 
appUcation  of  at  least  $40  million; 

(c)  Timing  of  grant  awards — HUD 
will,  consistent  with  the  approvabiUty 
of  the  Section  108  guarantee 
applications  submitted,  strive  to 
obligate  EDI  grants  contemporaneously 
with  HUD  approval  of  the  related 
Section  108  loan  guarantee 
commitment.  However,  the  EDI  grant 
may  be  awarded  prior  to  HUD  approval 
of  the  Section  108  commitment,  if 
approvable  Section  108  guarantee 
applications  have  not  b€«n  submitted  by 
the  applicant  at  the  time  of  EDI  awards. 
In  addition,  EDI  funds  shall  not  be 
disbursed  to  the  public  entity  before  the 
issuance  of  the  related  Section  108 
guaranteed  obUgations; 

(d)  Activities  proposed  and  approved 
to  be  carried  out  with  EDI  funds  imder 
this  NOFA  must  be  located  in  or  serve 
an  area  qualifying  for  designation  as  an 
urban  Empowerment  2^ne  under  the 
notice  inviting  applications,  published 
on  January  18, 1994  at  59  FR  2711. 

(e)  Applicants  subsequently 
designated  as  Federal  Empowerment 
Zones  are  not  eligible  to  receive  funds 
under  this  NOFA. 

m.  Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50. 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  and  cop)ring  between 
7:30  am  and  5:30  pm  weekdays  at  the 
Office  of  the  Rules  Docket  Clerk,  451 
Seventh  Street.  SW.  Room  10276. 
Washington.  DC  20410. 

Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  NOFA  will  not 
have  substantial,  direct  effects  on  States. 


on  their  political  subdivisions,  or  on 
their  relationship  with  the  Federal 
Government,  or  on  the  distribution  of 
power  and  responsibilities  between 
them  and  other  levels  of  government. 
While  the  NOFA  offers  financial 
assistance  to  units  of  general  local 
government,  none  of  its  provisions  will 
have  an  effect  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  the  States'  political 
subdivisions. 

Family 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  The  Family,  has  determined  that 
the  policies  announced  in  this  NOFA 
would  not  have  the  potential  for 
significant  impact  on  family  formation, 
maintenance  and  general  well-being 
within  the  meaning  of  the  Order.  No 
significant  change  in  existing  HUD 
poUcies  and  programs  will  result  from 
issuance  of  this  NOFA,  as  those  policies 
and  programs  relate  to  family  concerns. 

Prohibition  Against  Lobbying  Activities 
The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C 
1352)  and  the  implementing  regulations 
at  24  CFR  part  87.  These  authorities 
prohibit  recipients  of  Federal  contracts, 
grants,  or  loans  from  using  appropriated 
funds  for  lobbying  the  Executive  or 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  a 
specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  vtrith  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
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payment  ot  fees  to  those  who  are  paid 
to  influfloce  the  award  of  HUD 
assistance,  if  the  fees  aie  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance.  HUD's 
regulation  implementing  section  13  is 
codified  at  24  CPRpait  86.  If  readers  are 
involved  in  any  efEorts  to  influence  the 


lent  in  these  ways,  they  are 
I  read  the  final  rule,  particularly 
iples  contained  in  Appendix  A 
le.  Appendix  A  of  this  rule 
;  examples  of  activities  covered 
by  this  ^le. 

Any  Questions  concerning  the  nile 
shouldpe  directed  to  the  C^ce  of 
Ethicsiploom  2158,  Department  of 
Housing  and  Urban  Development,  451 
Severn  I  Street.  SW,  Washingtcm  DC 


20410-3000.  Telephone:  (202)  708-3815 
(voice/TDD).  (This  is  not  a  toll-free 
number.)  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  OfGce. 

Dated:  December  2. 1994. 
Maris  aPabianl 

Deputy  Assistant  Secretary  for  Operations. 
(FR  Doc.  94-30115  Filed  12-02-94: 8:45  am) 
aHUNQ  CODE  421fr.»# 


Wednesday 
December  7,  1994 


Part  V 


Federal 

Communications 

Commission 


47  CFR  Part  24 

Implementation  of  Section  309G)  of  the 
Communications  Act— Competitive 
Bidding;  Final  Rule 
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FEDERAL  COMMUNICATIONS 


47CFRPart24 

[PP  OoGlMt  No.  M-2S3.  roc  M-JtSq 

HnplMiMntation  Of  Section  3090)  Of  th« 
Communicatiofw  Act— Competttive 
Bidding 

AOeiCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petitions  for 

reconsideration. 


r:  In  this  Fifth  Memorandum 
(pinion  and  Order  the  Commission 
resolves  petitions  for  reconsideratioii  or 
clarification  of  its  competitive  bidding 
rules  for  the  entrepreneurs'  blocks, 
including  provisions  estd>lished  to 
ensure  that  small  businesses,  rural 
telephone  companies  and  businesses 
owned  by  minorities  and  women 
(collectively  termed  "designated 
entities")  have  a  meaningful 
opportunity  to  participate  in  the 
provision  of  Personal  Commimications 
Services  in  the  2  GHz  band  (called 
"broadband  PCS").  Among  the  issues 
the  Commission  re-examines  in  this 
Fifth  Memorandum  Opinion  and  Order 
are  matters  concerning:  the  financial 
caps  for  entry  into  the  entrepreneurs' 
block  and  quialification  as  a  small 
business;  the  eqidty  requirements  for 
the  control  group  and  other  eligibility 
criteria:  (oint  venture  and  consortia 
rules;  ouidelinM  for  «**fti»«"B  de  facto 
control  of  an  appUcvit:  pennissible 
management  agreements  between 
nonoontrolling  investors  and 
entrepreneurs'  block  applicants; 
treatment  <A  affiliated  entities  and 
ownership  attribution  rules;  and 
installment  payments  and  bidding 
credits. 

The  rules  and  decisions  made  in  this 
Fifth  Mmnorandum  Opinion  and  Order 
are  designed  to  result  in  auctions  that 
will  serve  the  public  interest  by 
ensuring  that  small  businesses,  rural 
telephone  companies  and  businesses 
owned  by  minorities  and  women  have 
the  opportimity  to  attract  the  necessary 
investment  capital  to  compete  for  and 
obtain  broadband  PCS  licenses  and 
ultimately  to  have  meaningful 
involvement  in  building  and  managing 
this  nation's  broadband  PCS 
infrastructure. 

EFFECTIVE  DATE:  February  6, 1995. 
FOR  FURTHER  ilFORMATION  CONTACT: 
Kathleen  O'Brien  Ham  at  (202)  634- 
2443  or  Peter  Tenhula  at  (202)  418- 
1720. 

SUPPt^MENTARY  INFORMATION:  The 
complete  text  of  this  Fifth  Memorandum 
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Opinion  knd  Order  in  PP  Docket  No. 
93-253. 1  doptad  November  10. 1994. 
and  releabed  November  23, 1«M,  is 
available  ifor  inspection  and  oopjfing 
during  n^nnal  business  hours  fai  the 
FCC  Doclets  Branch.  Ro<nn  230. 1919  M 
Street  NW..  Washington.  D.C  The 
completeitext  may  be  purchased  from 
the  Comi  lission's  copy  contractor, 
Intemati(  nal  Transcription  Service, 
Inc..  2101  M  Street  NW..  Suite  140. 
Washing  on.  D.C.  20037.  telephone 
(202)  857 -3800. 

Paperwo  k  Reduction  Act 

In  the  i  'ifth  Memorandum  C^inion 
and  Ordt  r  in  PP  Docket  No.  93-253,  the 
Commisa  on  has  amended  47  CFR  F^ 
24  which  contains  rules  and 
requirem  mts  governing  the  award  of 
broadbai  d  PCS  licenses  through  a 
system  o:  competitive  bidding. 
Applican  's  are  required  to  file  certain 
informatj  }n  so  that  the  Conunission  can 
detennin  >  whether  the  appUonts  are 
legally,  U  chnically.  and  financially 
qualified  to  be  bid  in  the  ratrepreneurs' 
blocks  as  entrepreneurs  and/or 
designate  d  entities.  AfEiected  members  of 
the  publi :  are  any  members  of  the 
public  w!  10  vrant  to  become  a  broadband 
PCS  licensee  in  the  frequency  blodcs 
allocatedifor  entrepreneiirs  and 
designat^l  entities.  Implementation  of 
the  rules  contained  in  the  Fifth 
Memorandum  Opinion  and  OMer  will 
impose  reporting  and  recordkeeping 
reqviiremants  on  certain  membera  of  the 
public.  Tne  Federal  Communicatians 
Commisacm  will  submit  an  inftnroation 
collectio4  request  to  OMB  for  review 
and  clearance  under  the  PaperwtHk 
Reductioi  \  Act  of  1980. 44  U.S.C  3507. 
Persons  n  wishing  to  comment  on  this 
inframatipn  collection  should  contact 
Fain,  Office  of  Management 
and  Bud{  3t,  Room  3225,  New  Executive 
Office  Bv  iding.  Washington,  DC  20503, 
(202)  395  -3561.  For  further  information, 
contact  Ji  dy  Boley,  Federal 
Commun  cations  Commission.  (202) 
418-021(. 

Synopsis  of  FifUi  MemoranduBi 
Opinion  <  ind  Order 

Introduci  'on 
tils  I 


l.By 
for  reconsideration 
ouj*  rules  governing 
for  "i 
the2GH] 


action,  we  resolve  petitions 
or  clarificatirai  of 
competitive  Indding 
entr^reneura'  block"  licenses  in 
band  Personal 
Conuniinlcations  Service  ("broadband 
PCS").i  1  wenty-six  petitions  were 


'The  Con  mission  designated  frequency  UoduC 
(1895-1910  1975-1990  MHz)  and  F  (18S0-1S9S/ 
1970-1975  I  ffl2)  a*  "entrepreneur*"  blocks".  See 
Fifth  Report  and  Order  in  PP  Docket  Na  93-253. 
FCC  94-17aj(released  July  15, 1994),  reprinted  at 


received,  as  well  as  17  oppositions  and 
8  replies.  Specifically,  in  this  Fifth 
Memorandum  Opinion  and  Order,  we 
resoh'B  issues  aModated  with  our 
entrepreneura'  blodc  rules,  as  well  as 
other  provisions  we  e^ablished  to 
msure  that  small  businesses,  rural 
telephone  companies  and  businesses 
owned  by  minorities  and  women 
(collectively  termed  "designated 
entities")  have  meanii^gfiil 
opportimities  to  participate  in  the 
provision  of  broadband  PCS.  Our  goal  in 
this  proceeding  is  to  ensure  that 
designated  entities  have  the  opportunity 
to  obtain  licenses  at  auction  as  well  as 
the  opportimity  to  have  meaningful 
involvement  in  the  management  and 
building  of  our  nation's  broadband  PCS 
infrastructure.  Thus,  as  we  describe 
below,  we  make  certain  modifications  to 
our  rules  so  that  they  will  better  serve 
these  goals. 

2.  When  the  new  broadband  PCS 
auction  rules  were  adopted  in  the  Fifth 
Report  and  Order,  the  Commission 
declared  its  intent  to  meet  fuUy  the 
statutory  objective  set  forth  by  Congress 
in  Section  309(j)  of  the  Communications 
Act.  See  47  U.S.C.  309(j).  In  particular, 
we  observed  that  it  was  the  mandate  of 
Congress  that  the  Commission  should 
"ensure  that  small  businesses,  rural  • 
telephone  companies,  and  businesses 
owned  by  members  of  minority  groups 
and  women  are  given  an  opportunity  to 
participate  in  the  provision  of  spectrum- 
based  services."  See  47  U.S.C. 
309())(4)P).  We  also  noted  that 
Congress  has  directed  us  to  "promote 
economic  opportunity  and  competition 
and  ensure  that  new  and  innovative 
technologies  are  readily  accessible  to 
the  American  people  by  avoiding 
excessive  concentration  of  licenses  and 
by  disseminating  licenses  among  a  wide 
variety  of  applicants."  See  47  U.S.C 
309(j)(3)(B).  With  these  congressional 
directives  in  mind,  we  established  the 
entrepreneure'  blocks  and  designated 
entity  provisions  contained  in  the  Fifth 
Report  and  Order,  which  are  now  imder 
reconsideration. 

3.  Although  we  wish  to  "fine-time" 
some  aspects  of  our  rules,  we  generally 
conclude  that  the  "entrepreneun* 
block"  concept  and  the  special 
provisions  for  designated  entities 
adopted  in  the  Fifth  Report  and  Order 
are  the  most  efficient  and  effective 
means  to  fulfill  our  statutory  mandate  to 
provide  for  a  diverse  and  competitive 
broadband  PCS  maricetplace.  In 


59  Fed.  Reg.  37,566  Quly  22. 1994)  [Fifth  Bepmt 
axtd  Order).  We  also  iddrm  harein  petition*  for 
reconsideration  or  clarification  filed  in  response  to 
the  Conunission'*  Order  on  Recontidatttion,  FOG 
94-217  (released  August  15, 1994).  summarized,  59 
Fed  Reg.  43.062  (August  22. 1994). 
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particular,  we  have  adopted  measiues  to 
ensure  opportunities  for  meaningful 
participation  by  minority  and  women- 
owned  businesses  in  the  emerging 
broadband  PCS  marketplace  by 
providing  that  such  entities  are  eligible 
forbidding  credits,  installment 
payments,  reduced  up  front  payments 
and  the  benefits  of  tax  certificates,  and 
by  adopting  eligibility  rules  that 
accommodate  noncontrolling  equity 
investment. 

4.  On  reconsideration  of  the  Fifth 
Report  and  Order,  we  weigh  the 
recommendations  of  those  who  have 
asked  us  to  modify  our  rules.  While  we 
conclude  that  for  the  most  part  our  rules 
will  remain  unchanged,  we  find  that 
some  rule  modifications  are  necessary  to 
further  empower  businesses  owned  by 
women  and  minorities  and  designated 
entities  generally  to  participate  in 
broadband  PCS.  Also,  our  rules  need  to 
be  clarified  in  some  instances  to  provide 
entities  wishing  to  participate  in  the 
entrepreneurs'  blodLS  with  greater 
certainty  and  a  better  xmderstanding  of 
what  is  expected  of  them.  Our  rule 
changes  will  grant  designated  entities, 
particularly  minority  and  women- 
owned  applicants,  additional  flexibility 
in  how  they  raise  capital  and  structure 
their  businesses.  Minority-owned 
applicants,  for  example,  should  be  able 
to  draw  more  readily  upon  the  financial 
resources  and  expertise  of  other 
successful  minority  business 
enterprises.  Oiu-  revised  rules  seek  to 
accommodate  the  many  existing 
minority  and  women-owned  firms  that 
want  to  enter  the  PCS  market,  but  whose 
existing  corptorate  structures  do  not 
meet  the  criteria  for  entry  prescribed  in 
the  Fifth  Report  and  Order.  Thus, 
experienced  minority  and  women 
entrepreneurs,  who  are  likely  to  succeed 
in  the  broadband  PCS  marketplace,  are 
not  inadvertently  barred  from 
participating  in  the  entrepreneurs'  block 
under  our  new  rules.  In  sum,  our 
revised  rules  permit  entrepreneurs' 
block  applicants  to  structure  themselves 
in  a  way  that  better  reflects  the  realities 
of  raising  capital  in  today's  markets,  and 
to  obtain  the  necessary  management  and 
technical  expertise  for  their  PCS 
businesses. 

5.  As  we  indicated  above,  a  primary 
objective  on  reconsideration  is  to  ensure 
that  our  rules  promote  diveraity  and 
competition  in  the  PCS  marketplace  of 
the  hiture.  In  this  regard,  we  believe  a 
special  effort  must  he  made  to  enable 
minority  and  women-owned  enterprises 
to  enter,  compete  and  ultimately 
succeed  in  the  broadband  PCS  market. 
These  designated  entities  face  the  most 
formidable  barriere  to  entry,  foremost  of 
which  is  lack  of  access  to  capital.  In  our 


effort  to  provide  opportunities  for 
minorities  and  women  to  participate  in 
PCS  via  the  auctions  process,  we  strive 
for  a  careful  balance.  On  one  hand,  cur 
rules  must  provide  applicants  with  the 
flexibility  they  need  to  raise  capital  and 
structure  their  businesses  to  compete 
once  they  win  licenses.  On  the  other 
hand,  our  rules  must  ensure  that  control 
of  the  broadband  PCS  applicant,  both  as 
a  practical  and  legal  matter,  as  well  as 
a  meaningful  measure  of  economic 
benefit,  remain  with  the  designated 
entities  our  regulations  are  intended  to 
benefit. 

6.  After  reviewing  the  record,  we 
amend  or  clarify  our  entrepreneurs' 
block  rules  in  several  respects.^  We 
emphasize  that  these  changes  constitute 
a  refinement  of  our  original 
entrepreneurs'  block  rules  adopted  in 
the  Fifth  Report  and  Order  that  will 
further  advance  our  objectives  of 
promoting  competition  and  diversity  in 
the  broadband  PCS  marketplace. 

Background 

7.  On  August  10, 1993,  the  Omnibus 
Budget  Reconciliation  Act  of  1993  (the 
Budget  Act)  added  Section  309(j)  to  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  309(j).  This  section 
gives  the  Commission  express  authority 
to  employ  competitive  bidding 
procedures  to  select  among  mutually 
exclusive  applicants  for  certain  initial 
licenses.  In  the  Second  Report  and 
Ordeiin  this  proceeding,  the 
Commission  exercised  its  authority  by 
determining  that  broadband  PCS 
licenses  should  be  awarded  through 
competitive  bidding  and  prescribed  a 
broad  menu  of  competitive  bidding 
rules  and  procedures  to  be  used  for  all 
auctionable  services.^  We  re-examined 
certain  aspects  of  these  general  rules 
and  procedures  in  the  Second 
Memorandum  Opinion  and  Order 
(released  August  15, 1994).* 

8.  hi  the  Fifth  Report  and  Order,  we 
established  specific  competitive  bidding 
rules  for  broadband  PCS.s  We  also 


»  We  delegate  to  the  appropriate  Bureau  the 
authority  to  revise  and  create  forms  as  needed  to 
ensure  that  PCS  applicants  comply  with  our  rules. 
See  47  CFR  0.201-0.204.  See  also  47  U.S.C  155(c). 

'  Second  Report  and  Order  in  PP  Docket  Na  93- 
253,  9  FCC  Red  2348,  59  Fed.  Reg.  234«  (1994) 
(Second  Report  and  Order). 

*  Second  Memorandum  Opinion  and  Order  in  PP 
Docket  No.  93-253,  FCC  94-215  (releasw)  Aug.  15. 
1994)  (Second  Memoranduji)  Opinion  artd  Order). 

'  The  Third  Report  and  Order  in  this  docket 
established  competitive  bidding  rules  for 
narrowband  PCS.  See  Third  Report  and  Order  in  PP 
Docket  No.  93-253,  9  FCC  Red  2941,  59  Fed.  Reg. 
26741  (1993),  recon.  Third  Memorandum  Opinion 
and  Order  and  Further  NoUce  of  Propoted  Rule 
Making.  FCC  94-219  (releaMtd  Aug.  17. 1994).  Also, 
in  a  recent  Order,  we  reconsidered  on  our  own 
motion  several  aspecu  of  our  narrowband  PCS 


decided  in  the  Fifth  Report  and  Orda 
to  conduct  three  separate  auctions  for 
broadband  PCS  licenses:  the  first  for  the 
99  available  broadband  PCS  Ucenses  in 
MTA  blocks  A  and  B;  the  second  for  the 
986  broadband  PCS  licenses  m  BTA 
blocks  C  and  F  (the  "entrepreneurs' 
blocks");  and.  the  third  for  the 
remaining  986  broadband  PCS  Ucenses 
in  BTA  blocks  D  and  £.•  The  rules 
adopted  in  the  Fifth  Report  and  Order 
address  auction  methodology, 
application  and  payment  procedures, 
and  other  regulatory  safeguards.  In 
addition,  we  established  the 
entrepreneurs'  block  licenses  to  insulate 
smaller  applicants  from  bidding  against 
very  large,  well-financed  entities.  We 
also  supplemented  our  entrepreneurs' 
block  regulations  with  other  special 
provisions  designed  to  offer  meaningful 
opportunities  for  designated  entity 
participation  in  broadband  PCS.  In 
particular,  we  made  bidding  credits  and 
installment  payment  options  available 
to  those  entrepreneure  and  designated 
entities  that,  according  to  the  record  of 
this  proceeding,  have  demonstrated 
historic  difficulties  accessing  capital. 
Additionally,  we  extended  the  benefits 
of  our  tax  certificate  pohdes  to 
broadband  PCS  minority  and  women 
applicants  to  promote  participation  by 
these  designated  entities  in  the  service. 
We  also  adopted  attribution  rules  that 
accommodate  passive  equity  investment 
in  designated  entities,  but  ensure  that 
control  of  the  applicant  resides  in  the 
intended  beneficiaries  of  the  special 
provisions.  Furthermore,  we  reduced 
the  up&xint  payment  required  of  bidders 
in  the  entrepreneurs'  block.  Finally,  we 
estabUshed  partitioning  rules  to  allow 
rural  telephone  companies  to  expedite 
the  availability  of  offerings  in  rural 
areas. 


competitive  bidding  rules.  See  Order  on 
Reconsideration  in  PP  Docket  No.  93-253.  FCC  94- 
240.  59  FR  43062  (released  Sept.  22. 1994)  [Order 
on  Reconsideration].  The  Fourth  Report  and  Order 
in  this  docket  established  competitive  bidding  rules 
for  the  Interactive  Video  and  Data  Senioe  (IVDS). 
See  Fourth  Report  and  Order.  9  FCC  Red  2330.  59 
Fed.  Reg.  24947  (1994). 

•  See  Fifth  Report  and  Order,  PCC  94-1 78  at  ^  37 
When  we  crafted  our  broadband  PCS  licensing  rules 
in  Gen.  Docket  90-314,  we  divided  the  licensed 
broadband  PCS  spectrum  into  three  30  MHz  blocks 
(A,  B,  and  C)  and  three  10  MHz  bk>cks  (D,  E,  and 
F).  Wo  also  designated  two  different  service  areas: 
493  Baaic  Trading  Areas  (BTAs)  and  51  Maior 
Trading  Areas  (MTAs).  The  493  BTAs  and  51  MT.\s 
used  in  our  broadband  PCS  licensing  rules  ha\'e 
been  adapted  from  the  Rand  McNally  1992 
Commercial  Atlas  and  Marketing  Guida,  123id 
Edition,  at  38-39.  See  Second  Report  and  Order  in 
Gen.  Docket  No.  90-314,  8  FCC  Red  7700  (1993), 
recon.  Memorandum  Opinion  and  Order,  9  FCC 
Red  4957  (1994),  Order  cm  Reconsideration .  9  FCC 
Red  4441  (1994).  on  further  recon.  Third 
Memorandum  Opinion  and  Order,  FCC  94-265,  59 
Fed.  Reg.  55372  (released  Oct  19, 1994). 
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9.  After  die  release  of  the  Fifth  Report 
and  Order,  we  adopted  tm  our  own 
motion  an  Ortfer  on  Reconsideration. 
which  made  two  changes  to  our 
competitive  bidding  rules  for  broadband 
PCS  concerning  our  attribution  and 
affiliation  requirements.'  Specifically, 
we  exempted  from  entrepreneurs'  block 
affiliation  rules,  entities  owned  and 
controlled  by  Indian  tribes  or  Alaska 
Regional  or  Village  Corporations.  We 
also  decided  to  peimit  nonattributable 
investors  in  a  corporate  applicant  to 
own  up  to  IS  percent  of  tne 
corporation's  voting  stock,  provided  that 
the  applicant's  control  group  retains  at 
least  25  percent  of  the  equity  and  50.1 
percent  of  the  voting  stock.  We  applied 
this  change  to  investon  in  both 
publicly-traded  corporate  applicants 
and  applicants  that  are  not  publicly 
traded.  Most  recently,  however,  we 
adopted  a  Fourth  Memorandum 
Opinion  and  Order  in  this  docket,  in 
which  we  addressed  issues  raised  in 
petitions  for  reconsideration  of  the  Fifth 
Report  and  CMarthat  involve  our 
broadband  PCS  competitive  bidding 
rules  governing  auction  methodology, 
application  and  payment  procedures, 
and  regulatory  aafoguards  to  prevent 
anticompetitive  practices  among 
bidders.*  bi  the  instant  Fifth 
hdemorandum  Opinion  and  Order,  we 
resolve  remaining  matten  in  the 
petitions  for  reconsideration  concerning 
ova  entrepreneurs'  block  rules, 
including  our  provisions  for  designated 
entities. 

Concept  of  Entrepreneurs'  Blocks 

Authority  and  Amount  of  Spectrum 

10.  In  the  Fifth  Report  and  Order,  the 
Commission  designated  a  portion  of  the 
broadband  PCS  spectrum  available  at 
auction  for  quakfied  entrepreneurs.^ 
Eligible  entrepreneurs  can  bid  on  BTA 
licenses  in  the  C  (30  MHz)  and  F  (10 
MHz)  blocks.  In  addition,  entrepreneurs 
who  fall  within  one  of  the  four  statutory 
"designated  entity"  categories  {i.e., 
small  business,  rural  telephone 
companies,  and  businesses  ow'ned  by 
members  of  minority  groups  and/or 
women)  are  eligible  for  additional 


C 


'  See  Order  on  Reconsideration,  PP  Docket  No. 
93^253.  FCC  94-217  (released  Aug.  15. 1994). 

*See  Fourth  Memorandum  Opinion  and  Order  in 
PP  Docket  No.  93-253,  FCC  94-246.  59  Fed.  Reg. 
51164  (released  Oct.  19. 1994).  On  November  17. 
1994.  we  released  an  Order,  which  modified  certain 
dspects  of  our  stopping  and  anti-collusion  rules, 
tind  preserved  the  right  to  cliange  the  timing  of  the 
entrepreneurs'  block  auctions.  Memorandum 
Opinion  and  Order  in  PP  Docket  No.  93-253.  VU.: 
94-295  (released  Nov.  17. 1994). 

"Fifth  fteport  and  Order,  FCC  94-1 78  al  "HI  18- 
129.  An  applicant's  eligibility  to  participate  in  thr 
entrepreneurs'  blocks  is  based  on  its  size  a5 
i:iiMi>ured  by  specified  financial  caps. 


benefits  to  enable  them  to  acquire 
broadbanc  PCS  licenses. 

11.  The  Association  of  Independent 
Designated  Entities  (AIDE)  contends 
that  the  Cdmmission  exceeded  its 
statutory  a  ithority  in  establishing  the 
entreprenc  un'  block  because  they 
potentiall]  benefit  entities  that  fall 
outside  of  the  four  designated  entity 
groups  em  merated  by  Congress.  AJDE 
maintains  that  the  entrepreneura' blocks 
reduce  me  mingful  opportimities  for 
smaller  deeignated  entities  to  participate 
in  PCS  by  forcing  them  to  bid  against 
"entrepreneurs"  that  may  not  qualify  as 
designated  entities.  AIDE  further  argues 
that  the  Commission  impermissibly 
restricted  the  availability  of  financial 
incentives  to  designated  entities  for  use 
only  in  Bl(  cks  C  and  F.  Instead,  AIDE 
requests  tl|at  die  Commission  make  its 
financial  incentives  for  designated 
entities  av^lable  for  every  auctionable 
broadband  PCS  license.  The  United 
States  Inte^ctive  &  Microwave 
Television  Association  and  the  United 
States  Independent  Personal 
Communication  Association  (USIMTA/ 
USIPCA)  (filing  jointly)  support  the 
entrepreneurs'  block  concept,  but 
encouragejthe  Commission  to  provide 
additional  broadband  PCS  spectrum 
exclusively  for  designated  entities. 
Citing  Coikress'  concern  about  the 
historical  impediments  that  small, 
minority  aiid  women-owned  businesses 
have  enct4mtered,  USIMTA/USIPCA 
maintain  mat  "it  would  not  be 
unreasonable"  to  set  aside  up  to  one- 
half  of  the  available  PCS  spectrum. 
Finally,  GTE  Service  Corporation  (GTE) 
requests  Hke  Commission  eliminate  the 
entrepreniiirs'  blocks  and  instead  allow 
designatea  entities  to  "partner"  with 
major  investors  and  be  eligible  for  more 
generous  bidding  credits.  Additionally, 
GTE  cont(  nds  that  our  entrepreneurs' 
block  sch*  me  unduly  restricts  the 
ability  of  ( ellular  carriers  to  participate 
in  the  pro'  'ision  of  PCS.  Specifically. 
GTE  contc  nds  that  this  scheme, 
combined  with  the  PCS-cellular  cross- 
ovvnershifl  restrictions,  will  effectively 
limit  eligilility  for  many  cellular 
operators  to  20  MHz  of  spectrum  on  the 
D  and  E  blocks. 

12.  Contrary  to  AIDE'S  contention,  it 
is  within  eiir  statutory  authority  to 
establish  me  entrepreneurs'  blocks,  for 
which  parties  other  than  designated 
entities  are  eligible  to  apply  for  or  invest 
in,  and  wi  believe  that  this  scheme  will 
provide  m  eaningful  opportimities  for 
designate<  entities  to  participate  in  the 
provision  af  broadband  PCS. 
Accordinj  ly,  we  will  retain  the 
entrepren  lurs'  block  structure  set  forth 
in  the  Fifl  i  Report  and  Order.  In 
establishi  ig  a  competitive  bidding 


process  for  the  provision  of  spectrum- 
based  services.  Congress  gave  the 
Commission  broad  authority  to  adopt 
bidding  procedures  and  poUcies.  so  long 
as  certain  objectives  are  mlfilled. 
Specifically,  Congress  mandated  that       | 
the  Commission  '-'promotle]  economic     j 
opportunity  and  competition  and  } 

ensur[e]  that  new  and  innovative 
technologies  are  readily  accessible  to 
the  American  people  by  avoiding 
excessive  concentration  of  licenses  and 
by  disseminating  licenses  among  a  wide 
variety  of  applicants,  including  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  membera  of 
minority  groups  and  women."  See  47 
U.S.C  309(j)(3)(B).  Thus,  the  language 
of  the  statute  allows  us  to  consider  otherl 
entities  in  order  to  ensure  that  Ucenses 
are  widely  dispersed  among  a  variety  of 
licensees.^o  so  long  as  we  also,  among 
other  statutory  objectives,  ensure  that 
designated  entities  are  given  the 
opportimity  to  participate  in  the 
provision  of  broadband  PCS.  See  47 
U.S.C  30g(i)(4)(D). 

13.  The  entrepreneura'  blocks 
approach  adopted  in  our  Fifth  Report 
and  Order  achieves  the  statute's 
objectives  by  creating  sigiuficant 
opportunities  for  designated  entities  emd 
other  entrepreneurs  to  ensure  that 
licenses  are  widely  disbursed  to  entities 
that  can  rapidly  deploy  broadband  PCS 
services.  We  are  making  additional 
changes  to  our  rules  (including 
eliminating  the  personal  net  worth  cap 
and  Uberalizing  our  affiliation  rules  for 
individual  minority  investors)  to  help 
designated  entities  overcome 
particularly  intractable  historic 
difficulties  in  accessing  capital.  To 
satisfy  Congress'  directive,  we 
established  the  entrepreneurs'  blocks  in 
conjunction  with  a  package  of  benefits 
that  are  narrowly  tailored  to  provide 
significant  opportunities  to  designated 
entities  and  those  entrepreneurs  that 
lack  access  to  capital. 

14.  We  disagree  with  USIMTA/ 
USIPCA  who  requests  tiiat  the 
Commission  provide  additional 
spectrum  for  entrepreneurs'  blocks.  Our 
existing  allotment,  which  comprises 
one-third  of  the  total  amount  of  licensed 
broadband  PCS  spectrum,  is  sufficient 
to  ensure  that  designated  entities  and 
other  entrepreneurs  have  significant 
opportimities  to  participate  in  the  PCS 
marketplace.  We  therefore  deny 
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'"We  believe  the  term  "including"  used  in 
Section  309(j)(3)(B)  of  the  Communications  Act  is 
a  term  of  onlargoment,  not  limitation,  intended  to 
convey  that  other  entities  are  includable  together 
with,  rather  than  excluded  from  the  categories  of 
designated  entities  so  long  as  legislative  intent  is 
sati&Fied.  See  2A  Sutherland,  Statutory  Construction 
§47.^3  (4th  ed.  1084). 


petitioners'  various  requests  for 
modification  to  our  entrepreneura'  block 
provisions. 

15.  We  also  reject  AIDE'S  proposal  to 
make  bidding  credits  and  other  special 
provisions  available  to  all  designated 
entities  bidding  on  all  of  the  broadband 
PCS  frequency  blodcs  (not  just  the  C  and 
F  blocks).  Our  existing  approach  of 
limiting  these  special  provisions  to  the 
entrepreneurs'  blocks,  coupled  with 
changes  we  are  making  today  are 
narrowly  tailored  to  meet  Congress' 
objective  of  ensuring  that  designated 
entities  have  the  opportunity  to 
participate  in  broadband  PCS.  The 
record  does  not  support  broadening  this 
relief  to  include  additional  fi^quency 
blocks,  nor  is  there  substantial  support 
for  broadening  the  availabiUty  of  special 
provisions  generally. 

16.  Similarly,  we  do  not  accept  GTE's 
argument  that  we  should  do  away  with 
the  entrepreneura'  blocks  and  instead 
offer  bidding  credits  as  well  as  other 
special  provisions  across  all  broadband 
PCS  frequency  blocks.  As  we  already 
explained  in  the  Fifth  Report  and  Order, 
in  oiu"  judgment  we  do  not  anticipate 
designated  entities  to  realize  meaningful 
opportunities  for  participation  in 
broadband  PCS  unless  we  supplement 
bidding  credits  and  other  special 
provisions  with  a  limitation  on  the  size 
of  the  entities  designated  entities  will 
bid  against.  Without  Uie  insulation  of 
the  entrepreneiu's'  block,  the  record 
strongly  supports  the  conclusion  tiiat 
measures  such  as  bidding  credits  will 
prove  ineffective  for  broadband  PCS.  We 
also  disagree  with  GTE's  contention  that 
our  entrepreneura'  block  plan  unduly 
restricts  the  abiUty  of  cellular  carriere  to 
provide  PCS.  We  beUeve  Uiat  the  public 
interest  benefits  of  establishing  an 
enU^preneure'  block  outweigh  the  need 
to  provide  additional  opportunities  for 
cellular  operatora  as  GTE  describes. 
Moreover,  our  rules  do  allow  ceUular 
operators  such  as  GTE  to  take 
noncontrolling  interests  in  designated 
entities  and  gain  opportunities  in  the 
entrepreneura'  bloclc  We  have  recentiy 
revised  the  cellular-PCS  crossownership 
rules  to  facilitate  such  opportunities. '» 

Gross  Revenues  and  Other  Financial 
Caps 

Gross  Revenues  and  Total  Assets 

1 7.  to  the  Fifth  Report  and  Order,  the 
Commission  estabUshed  eUgibifity  rules 
for  the  entrepreneura'  blocks  based,  in 
part,  on  an  applicant's  gross  revenues. 
To  bid  in  the  entrepreneius'  blocks,  the 
apphcant,  its  attributable  investora  (i.e., 


"  See  Third  Meiaorandum  Opinion  and  Order  in 
Gen.  Docket  90-314,  FCC  94-265  (released  Od.  19 
1994),«tll3»-34. 


membera  of  its  control  group  and 
investora  holding  25  percent  or  more  of 
the  applicant's  total  equity),  and  their 
respjective  affiUates  must  cumulatively 
have  gross  revenues  of  less  than  $125 
miUion  in  eadi  of  the  last  two  yeara  and 
total  assets  of  less  than  $500  million  at 
the  time  the  apphcant  files  its  Form  175 
("short  form"  appfication).  We  pointed 
out  in  tiie  Fifth  Report  and  Order  that 
the  $125  miUion  gross  revenues  limit 
corresponds  roughly  to  the 
Commission's  definition  of  a  "Tier  2," 
or  medium-sized  local  exchange  carrier 
(LEG)  and  would  include  virtually  all  of 
the  independenUy-owned  rural 
telephone  companies.  Additionally,  to 
qualify  for  the  special  provisions 
accorded  small  businesses,  the 
applicant  (including  attributable 
investora  and  affiliates),  must 
cumulatively  have  less  than  $40  million 
in  gross  revenues  averaged  over  the  last 
three  yeara. 

18.  MasTec.  toe.  (MasTec)  argues  that 
the  Commission's  gross  revenues  test  is 
misleading  when  appfied  across  the 
board  to  all  appficants  because  the  gross 
revenues  of  investora  operating  m 
different  mdustries  will  not  convey  the 
same  information  about  size  or  the 
ability  to  atti^ct  capital.  The  Telephone 
Electronics  Corporation  (TEC)  notes  that 
the  discontmuity  between  gross 
revenues  and  the  abihty  to  attract 
capital  is  particularly  acute  where  the 
entity  in  question  is  involved  m  a 
volume-intensive  business  with  high 
operating  costs  and  small  profit  margms 
(such  as  TEC'S  mterexchange  resale 
carriere).  Accordmgly.  TEC  argues  that 
the  Commission's  gross  revenue  criteria 
are  not  rationally  related  to  their  stated 
purpose  and  should  he  eUminated. 

19.  Several  petitionera  request  that  the 
Commission  modify  its  gross  revenues 
test,  but  disagree  whether  the  limits 
should  be  liberalized  or  made  more 
restrictive.  For  example.  MasTec 
encourages  the  Commission  to  modify 
its  designated  entity  criteria  to  include 
those  minority  busmesses  which  are  too 
small  to  compete  outside  of  the 
entrepreneur  blocks,  but  too  large  to 
qualify  for  the  entrepreneura'  blocks. 
The  National  Paging' and  Personal 
Communications  Association  (NPPCA) 
and  USIMTA/USIPCA  urge  the 
Commission  to  reduce  the  gross 
revenues  cap.  Specifically,  NPPCA 
requests  that  the  Commission  reduce  the 
gross  revenues  limit  to  $75  milUon  and 
the  total  assets  limit  to  $250  miUion. 
NPPCA  maintains  that  these 
modifications  are  needed  because  the 
present  size  standards  encourage  mid- 
sized companies  to  refi«in  fiom  biddmg 
in  competitively  unrestricted  auctions 
and  to  compete,  instead,  against 


designated  entities  m  the  entrepreneura' 
block  auctions. 

20.  As  an  alternative  to  mcreasing  the 
revenues  cap.  Omnipoint 
Communications,  toe.  (Omnipoint)  and 
the  National  Association  of  Black 
Owned  Broadcastera,  toe.  (NABOB) 
argue  that  the  "aggregation  rule,"  under 
which  the  Commission  will  aggregate 
the  gross  revenues  and  total  asseU  of  the 
apphcant.  attributable  mvestore  and  all 
affi  hates  m  order  to  determine  whether 
the  apphcant  comphes  with  the 
financial  caps,  should  be  eliminated. 
Omnipoint  contends  that  a  "multipher 
approach."  employed  m  other  areas  of 
Commission  practice,  should  be  used  to 
determine  compliance  with  the 
financial  caps.  Under  tiiis  approach,  the 
revenues  and  assets  attributed  to  an 
applicant  would  be  based  on  the 
revenues  and  assets  of  each  attributable 
mvestor.  multipUed  l>y  the  percentage 
ownerehip  mterest  m  the  apphcant  held 
by  that  investor. 

21.  Cellular  Telecommunications 
todustiy  Associati(m  (CTIA)  requests 
that  the  Commission  prescribe  specific 
dates  for  measuring  the  financial 
thresholds  to  determine  entrepreneurs' 
block  ehgibility.  Specifically,  CTIA 
requests  clarification  that  gross  revenues 
will  be  measured  from  the  two  yeara 
preceding  September  23, 1993.  'z  CTIA 
mamtams  that  our  ciurent  rules, 
referring  only  to  the  "last  two  calendar 
yeara,"  are  ambiguous.  See  47  CFR 
24.709(a)(1). 

22.  Black  Entertainment  Television 
Holdings,  toe.  (BET),  Roland  A. 
Hernandez  (Hernandez),  Columbia  PCS, 
toe.  (Columbia  PCS),  and  Omnipoint  all 
request  that  we  clarify  our  rules 
governing  growth  by  entrepreneura* 
block  hcensees  and  their  attributable 
investora  diuing  the  five-year  holding 
period.  Our  rule,  promulgated  in  the 
Fifth  Report  and  Order,  states  that 
"Ia]ny  hcensee  •   •   •  shall  maintam  its 
ehgibility  [for  the  entrepreneura'  blocks] 
until  at  least  five  yeara  fit)ni  the  date  of 
initial  hcense  grant,  except  that 
mcreased  gross  revenues,  mcreased  total 
assets  or  pereonal  net  worth  due  to  non- 
attributable  equity  mvestments  "   *  *, 
debt  financing,  revenue  from  operations, 
business  development  or  expanded 
service  shall  not  be  considered."  See  47 
CFR  24.709(a)(3).  Petitionera  ask  us  to 
clarify  whether  the  followmg  types  of 
growrtii  in  assets,  revenues,  or  personal 
net  worth  would  resuh  in  a  licensee's 
forfeiture  of  ehgibihty:  (1)  Growth  of 
apphcant  beyond  the  size  limits  by 


■'Septembar  23. 1993  is  the  date  l.he  Comir.is*»on 
adopted  its  broMftiuid  PCS  aervica  nilM  order.  See 
Second  Report  and  Oder  in  Gen.  Docket  No.  9(V- 
314.  8  PCt  Red  7700  (1993). 
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means  of  mergers  or  takeovers;  (2)  any 
control  group  member's  growth  beyond 
the  size  limits  by  means  of  appreciation 
of  attributable  investments  or  growth  of 
attributable  businesses;  and  (3) 
aifiliates'  or  attributable  investors' 
growth  beyond  the  size  limits,  by  means 
of  mergers  or  takeovers. 

23.  We  will  retain  a  single  gross 
revenues  size  standard,  which  is  an 
established  method  for  determining  size 
eligibility  for  various  kinds  of  federal 
programs  that  aid  smaller  businesses. '^ 
We  anticipate  that  applicants  will,  in 
many  instances,  have  several  investors 
and  that  these  investors  will  be  drawn 
from  various  segments  of  the  economy 
rather  than  from  a  single  industry  group 
such  as  telecommunications.  The 
financial  characteristics  of  these 
industry  groups  will  vary  widely,^*  and 
keying  the  size  standard  to  each  investor 
entity  in  question  is  thus 
administratively  unworkable.  A  gross 
revenues  test  is  a  clear  measure  for 
determining  the  size  of  a  business,  and 
will  produce  the  most  equitable  result 
for  entrepreneurs'  block  applicants  as  a 
whole. 

24.  We  will  also  retain  the  existing 
gross  revenues  and  total  assets  limits  for 
the  entrepreneurs'  blocks  and  for  small 
business  size  status.  We  find  the 
arguments  of  those  who  oppose  any 
reduction  in  the  gross  revenues  limit 
most  persuasive.  BET,  for  example, 
supports  the  balance  it  perceives  the 
Commission  has  struck  between  small 
and  mid-sized  firms  by  adopting  a  $125 
million  gross  revenues  test.  We  agree 
with  BET  that  a  decrease  in  the  gross 
revenue  limit  would  eliminate  many 
mid-sized  firms  from  entrepreneurs' 
block  participation  while  not 
substantially  raising  the  level  of 
competition  in  the  blocks.  Conversely, 
an  increase  in  the  gross  revenue  limit 
would  not  necessarily  provide  for 


*  ^  All  federal  agencies  base  eligibility  of  small 
businesses  (or  minority  small  businesses)  to  bid  on 
a  govenunent  contract  set  aside  on  the  (single)  size 
standard  set  forth  in  the  solicitation.  See,  e.g..  13 
Ct'R  121.902.  Eligibility  for  Tinancial  assistance 
from  Small  Business  Investment  Companies 
sponsored  by  the  Small  Business  Administration  is 
determined  by  a  single  size  standard  applicable 
across  the  board  to  all  applicants  or  by  the  size 
standard  applicable  to  the  applicant's  primary 
business  activity.  See  13  CFR  121.802.  Size  status 
for  receiving  surety  guarantees  or  assistance  under 
SBA's  Small  Business  Innovation  Research  Program 
is  also  determined  by  a  single,  applicant-wide  size 
standard.  See  13  CFR  121.602(a)(3)  and  121.1202. 
respectively. 

"The  Standard  Industrial  Classification  Manual. 
jfxm  which  the  Small  Business  Administration 
bases  its  industry  size  standards,  identifies  over  800 
industry  groups  to  which  specific  Standard 
Industrial  Classification  Codes  are  assigned. 
Standard  Industrial  Classification  Code  Manual. 
Office  of  Management  and  Budget.  Executive  Offif  p 
of  the  i'resident.  1987  ed. 


greater  ca  lital  access  for  appUcants.  We 
believe  oi  r  Si  25  million  gross  revenues 
test  represents  an  appropriate 
benchmaifc  for  entry  into  the 
entrepreneurs'  block,  given  our  interest 
in  includi  ig  firms  that,  while  not  large 
in  compel  ison  to  other 
telecomm  inications  companies,  are 
likely  to  i  ave  the  financial  resources  to 
compete  t  jainst  larger  competitors  on 
the  MTA  i  (locks. 

25.  In  addition,  we  will  retain  the 
aggregation  methodology  to  assess  the 
size  of  an  applicant,  with  certain 
exception^.  We  reject  NABOB'S 
proposal  to  eliminate  our  aggregation 
rule  and  we  caimot  adopt  Omnipoint's 
proposal  I Q  determine  entrepreneurs' 
block  elig  bility  and  small  business  size 
status  by  e]}arately  evaluating  the 
assets  anq  revenues  of  each  attributable 
investor.  Aggregating  the  gross  revenues 
and  total  i  issets  of  all  attributable 
investors  n  and  affiliates  of  the 
applicant  is  central  to  an  acciu-ate  size 
determini  tion,  and  consistent  with  the 
Small  Bu)  iness  Administration's 
(SBA's)  a  iproach  to  similar 
determini  tions.  Viewing  gross  revenues 
and  asseti  of  each  investor  in  isolation 
could  resi  lit  in  very  large  entities 
bidding  f<  ir  these  licenses.  We  reject 
Omnipoii  t's  suggestion  that  a  multiplier 
approach  9e  used  to  make  these  size 
determini  tions.  A  multiplier  is 
appropria  le  to  arrive  at  an  accurate 
determini  tion  of  ownership  interest  in 
an  applic  int  or  licensee.  In  this  context, 
however,  we  are  not  concerned  with 
ownershi ),  but  instead  seek  to  make  a 
financial!  ^-based  size  determination  in 
order  to  a  >sess  whether  an  applicant  is 
eligible  ft  r  significant  governmental 
benefits. 

26.  We  agree  with  CTIA  that 
clarificatj  an  is  required  concerning  the 
two-year  period  in  order  to  provide 
applicant  with  a  uniform  way  to 
measure  gross  revenues  for  purposes  of 
qualifyinl  for  the  entrepreneurs'  blocks. 
For  the  imtial  entrepreneurs'  block 
auctions  involving  broadband  PCS, 
companies  should  use  audited  financial 
statement  for  each  of  the  two  calendar 
years  endmg  December  31, 1993  or,  if 
audited  financial  statements  are  not 
prepared  jon  a  calendar-year  basis,  data 
from  audited  financial  statements  for 
their  twolmost  recently  completed  fiscal 
years.  Therefore,  if  applicants  and  their 
investors'do  not  have  audited 
statements  ending  on  December  31, 
1993,  thev  will  have  to  use  one  annual 
statement  ending  at  a  later  date 
(sometiidB  in  1994).  This  approach  will 
enable  the  Commission  to  obtain  timely 
financial  [data  while  providing 
applican  s  with  some  degree  of 
flexibilitT  in  their  financial  reporting 


practices.  For  subsequent  entrepreneurs' 
block  auctions  (i.e.,  license 
reauctioning),  we  will  require 
appHcants  to  use  their  last  two  annual 
audited  financial  statements  to 
determine  compliance  with  the 
financial  caps.  Newly-formed 
companies  should  use  the  audited 
financial  statements  of  their 
predecessors  in  interests,  or  financial 
statements  current  as  of  the  time  their 
Form  175  (short- form)  application  is 
filed  that  are  certified  by  the  applicant 
as  accurate. 

27.  Clarification  is  also  needed  vrith 
respect  to  the  issue  of  growth  and 
takeovers  of  an  entrepreneurs'  block 
licensee  or  its  investors.  We  clarify  our 
rules  to  the  extent  necessary  to  indicate 
what  types  of  growth  will  jeopardize  an 
applicant's  continued  eligibility  as  an 
entrepreneius'  block  licensee  during  the 
holding  period.  A  licensee  could  not 
maintain  its  eligibility  if  a  member  of  its 
control  group  were  itself  taken  over, 
effecting  a  transfer  of  control  of  the 
licensee  during  the  license  holding 
period.  However,  an  attributable 
investor  would  not  affect  the  licensee's 
continuing  eligibility  for  the 
entrepreneurs'  block  if  another  of  the 
investor's  affiliates  grew  or  its 
investments  appreciated  during  the 
holding  period.  Our  rules  consider  such 
growth  either  to  be  revenue  from  the 
investor's  operations  or  to  be  normal 
business  development  and,  in  either 
case,  fully  permissible.  If  an  attributable 
investor  is  taken  over  or  purchased  by 
another  entity,  the  other  entity  steps 
into  the  shoes  of  the  original  investor 
and  its  assets  and  revenues  will  be 
considered  under  the  continued 
eligibility  rule.  However,  if  an  affiliate 
of  the  applicant  is  taken  over  by  (or  sold 
to)  another  entity,  the  other  entity's 
assets  and  revenues  would  not  be 
considered,  so  long  as  no  new  affiUation 
arrangement  between  the  applicant  and 
the  other  entity  is  created  by  the 
takeover  or  sale.  That  is,  in  most  cases, 
the  affiliation  with  the  applicant  would 
be  severed  by  such  a  takeover  and  the 
gain  from  the  sale  of  the  afiiUates'  assets 
would  have  already  been  taken  into 
account  by  the  initial  consideration  of 
such  assets  at  the  time  of  application.'*'' 
We  emphasize  that  we  have  a  strong 
interest  in  seeing  entrepreneurs  grow 
and  succeed  in  the  PCS  marketplace. 
Thus,  normal  projected  growth  of  gross 
revenues  and  assets,  or  growth  such  as 
would  occur  as  a  result  of  a  control 


'-''  Thus,  for  e.xample.  if  Applicant  A  is  affiliated 
with  Corporation  B  and  that  corporation  sells  its 
business  to  Corporation  C.  the  income  derived  from 
the  sale  would  not  affect  Applicant  A's  continued 
eUgibllity,  unless  a  new  affiliation  arrangement 
arises  between  Applicant  A  and  Corporation  C. 
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group  member's  attributable 
investments  appreciating,  or  as  a  result 
of  a  licensee  acquiring  additional 
licenses  would  not  generally  jeopardize 
continued  ehgibiUty  as  an 
entrepreneurs'  block  Ucensee. 

Personal  Net  Worth 

28.  In  addition  to  the  gross  revenues 
and  assets  caps,  the  Fifth  Report  and 
Order  also  established  a  personal  net 
worth  limit  to  determine  eligibility  for 
bidding  in  the  entrepreneurs'  blocks. 
The  current  rules  require  that  persons 
that  are  applicants,  attributable 
investors  in  the  appUcant  and  all  of 
their  respective  affiliates  who  are 
themselves  individuals  each  have  less 
than  $100  million  in  personal  net  worth. 
Additionally,  the  rules  require  that  if 
the  appHcant  seeks  to  qualify  as  a  small 
business  each  individual  in  the  control 
group,  attributable  investors  and  all 
affiliates  who  are  individuals,  must 
have  less  than  $40  million  in  personnel 
net  worth.  See  47  CFR  24.720. 

29.  BET  requests  the  Commission 
relax  the  personal  net  worth  limits 
applicable  to  attributable  investors  in 
minority-owned  firms.  BET  argues  that 
eliminating  the  personal  net  worth 
standard  would  help  ensure 
participation  by  minority  and  women- 
owned  businesses  by  allowing 
successful  individuals  to  bring  their 
experience  to  bear  in  the  PCS 
marketplace.  At  the  same  time,  BET 
argues  that  this  measure  would  ensure 
that  relatively  small,  minority  and 
women-owned  enterprises  have  a 
meaningful  opportunity  to  participate  in 
the  provision  of  PCS.  TEC  also  requests 
the  Commission  Uberalize  its  personal 
net  worth  standard  to  permit  an 
attributable  individual  investor  to  hold 
up  to  $125  million  in  personal  net 
worth.  MasTec  claims  that  net  worth/ 
net  revenue  definitions  are  overly 
restrictive  and  will  exclude  those 
minority  businesses  that  can  best 
survive  and  succeed  in  the  competitive 
PCS  market. 

30.  We  will  eliminate  the  personal  net 
worth.limits  (both  for  the  entrepreneurs' 
blocks  and  for  small  business  size 
status)  for  all  appUcants.  attributable 
investors,  and  affiliates.  The  obstacles 
faced  by  minorities  and  minority- 
controlled  businesses  in  raising  capital 
are  well-documented  in  this  proceeding 
and  are  not  necessarily  confined  to 
minorities  with  limited  personal  net 
worth.  Therefore,  we  agree  with  the 
view  that  the  personal  net  worth 
requirements  should  be  eliminated  in 
the  case  of  minority-controlled 
applicants  seeking  to  qualify  for 
entrepreneurs'  block  licenses.  However, 
rather  than  eliminate  the  personal  net 


worth  limits  for  minorities  only,  we  will 
eliminate  the  requirement  for  all 
applicants  because  personal  net  worth 
Umits  are  difficult  to  apply  and  enforce 
and  may  Ije  easily  manipulated.  We  do 
not  beheve  that  eliminating  the  personal 
net  worth  limits  will  facilitate 
significant  encroachment  by  "deep 
pockets"  that  can  be  accessed  by 
wealthy  individuals  through  affiliated 
entities  because,  in  those  instances 
where  access  to  such  resources  would 
create  an  unfair  advantage,  the 
affiliation  rules  will  continue  to  apply 
and  require  that  such  an  entity's  assets 
and  revenues  be  included  in 
determining  an  applicant's  size.  Thus, 
we  emphasize  that  we  believe  the 
affiliation  rules  make  the  personal  net 
worth  rules  largely  unnecessary'  since 
most  wealthy  individuals  are  likely  to 
have  their  wealth  closely  tied  to 
ownership  of  another  business. 

Treatment  of  AffiUates 

31.  The  Fifth  Report  and  Order  sets 
forth  specific  affiliation  rules  for 
identifying  all  individuals  and  entities 
whose  gross  revenues  and  assets  must 
be  aggregated  with  those  of  the 
applicant  in  determining  whether. the 
applicant  exceeds  the  financial  caps  for 
the  entrepreneurs'  blocks  (or  for  small 
business  size  status).  The  affiliation 
rules  were  adapted  from  those  used  by 
the  SBA  for  purposes  of  assessing  size 
status  and  consequent  eligibility  to 
participate  in  SBA's  loan,  procurement 
and  minority  enterprise  programs. 

32.  Specifically,  our  rules  identify 
which  individuals  or  entities  will  be 
foimd  to  control  or  be  controlled  by  the 
applicant  or  an  attributable  investor  by 
specifying  which  ownership  interests  or 
other  criteria  will  give  rise  to  a  finding 
of  control  and  consequent  affiliation.  In 
the  August  15, 1994  Order  on 
Reconsideration  we  exempted  Indian 
tribes  and  Alaska  Regional  and  Village 
Corporations  (hereafter  "Indian  tribes") 
from  the  affiliation  rules  for  purposes  of 
determining  eligibility  to  participate  in 
bidding  on  the  entrepreneurs'  blocks.'^ 

33.  BET  and  others  argue  that  we  did 
not  provide  adequate  notice  or 
opportunity  to  comment  on  the 
possibility  of  the  Commission  adopting 
affiliation  rules  for  all  entrepreneurs' 


.  '*Order  on  Beconsideration.  FCC  94-217  at  t1 3- 
7.  As  we  indicated  in  our  Order  on  Beconsideration, 
we  apply  the  term  "Indian  tribe"  as  it  is  stetutorily 
defined  in  25  U.S.C  $  450b(e)  to  include  "any 
Indian  tribe,  band  nation,  or  other  organized  groups 
or  community,  including  any  Alaska  Native  Village 
or  regional  corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims  Settlement 
Act.  which  is  recognized  as  eligible  for  special 
programs  and  services  provided  by  the  United 
States  to  Indians  because  of  their  status  as  Indians." 
/d.  atl4,  n.  7. 


block  participants  (specifically, 
minorities  and  women).  BET  argues  that 
we  have  thus  violated  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (APA), 
and  that  the  Commission  is  required  to 
issue  a  Further  Notice  prior  to  adopting 
the  affiliation  rules.  BET  also  contends 
that  the  affifiation  rules  add 
unnecessary  complexity  to  the 
broadband  auction  rules  and  that  they 
make  it  very  difficult,  if  not  impossible, 
for  potential  bidders  to  tailor  their  pre- 
existing business  relationships  and 
ownership  structures  to  our  eligibiUty 
requirements. 

34.  Several  parties  have  filed  petitions 
for  reconsideration  of  our  Order  on 
Reconsideration.  On  recensideration  of 
the  Fifth  Report  and  Order,  several 
petitioners  also  challenge  the  limited 
exemption  granted  to  Indian  tribes  or 
request  that  generic  exemptions  be 
granted  for  other  applicants.  BET  and 
MasTec  oppose  any  special  treatment 
for  a  particular  minority  group,  arguing 
that  the  exemption  accorded  Indian 
tribes  creates  an  imbalance  of  bidding 
power  in  favor  of  tribally-owned  entities 
and  will  skew  the  broadband  PCS 
auction  results.  Cook  Inlet  Region.  Inc. 
(Cook  Inlet)  argues  that  the  exemption 
for  Indian  tribes  should  be  expanded  to 
encompass  eligibility  for  treatment  as  a 
small  business  for  purposes  of  bidding 
credits  and  installment  payments 
because:  (1)  Indian  tribes  are 
congressionally  recognized  as 
particularly  disadvantaged;  (2)  such  an 
exemption  applies  when  determining 
size  status  for  SBA's  programs;  and.  (3) 
substantial  legal  constraints  with 
respect  to  tribal  property  and  businesses 
preclude  their  use  to  raise  capital  or  to 
cross-subsidize  other  tribally-owned 
entities. 

35.  More  specifically,  Cook  Inlet 
assets  that  Indian  tribes  and  Native 
corporations  deser\'e  special  treatment 
because  they  face  legal  constraims  that 
differ  from  other  minority-owned 
businesses.  According  to  Cook  Inlet. 
Federal  law  prohibits  Native 
corporations  from  pledging  their  stock 
as  collateral  for  loans,  issuing  new  stock 
to  raise  funds  in  traditional  capital 
markets,  or  utiUzing  the  majority  of  the 
revenues  from  their  land  holdings  to 
invest  in  new  enterprises.  Thus,  Cook 
Inlet  contends  that  Indian  tribes  and 
Native  corporations  should  be  exempt 
fit)m  both  the  affiliation  rules  and  the 
small  business  test  because  Native 
corporations  cannot  utilize  their  assets 
or  revenues  to  fund  new  business 
ventures  in  the  same  way  other 
corporations  can.  In  reply.  BET  asserts 
that  Alaska  Regional  Corporations  still 
enjoy  significantly  greater  access  to 
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capital  than  other  minority-owned 
entities  paiticipatinB  in  the  bidding  for 
the  entrepreneurs'  block  licenses 
despite  any  restrictions  they  might  have 
on  their  assets. 

36.  TEC  seeks  an  exemption  from  the 
aifiUation  rules  for  rural  telephone 
companies,  arguing  that  regulatory  and 
corporate  barriers  prohibit  small 
telephone  companies  like  TEC  from 
shifting  broadband  PCS  costs  to  their 
affiliated  resellers  and  that  courts  have 
found  questions  of  affiliation  to  be 
irrelevant  where  such  barriers  to  cross- 
subsidization  exist.  MEANS/SDN 
suggests  a  more  narrowly  tailored 
exception  that  would  exempt 
centralized  equal  access  providers  [i.e., 
a  consortia  of  rural  telephone 
companies  that^rovide  centralized 
equal  access  and  other  sophisticated 
information  services)  from  the 
Commission's  affiliatij|n  rules.  MEANS/ 
SON  argues  that  this  modification  . 
would  allow  the  consortia  to  bring  their 
considerable  expertise  and  efficiencies 
to  bear  in  the  deployment  of  broadband 
PCS. 

37.  After  considering  petitioners' 
various  concerns,  we  will  not  eliminate 
the  affiliation  rules.  As  explained  fully 
below,  however,  we  create  a  limited 
exception  to  our  affiliation  rules  that 
will  apply  when  an  attributable 
minority  investor  or  enterprise  in  an 
applicant  or  an  applicant's  control 
group  has  controlling  interests  in  other 
concerns.  We  also  revise  our  treatment 
of  Indian  tribes  under  our  affiliation 
rules  to  more  narrowly  tailor  our 
application  of  these  rules  to  the  imique 
status  of  these  minority  groups. 

38.  As  an  Initial  matter  we  do  not 
believe  the  promulgation  of  the 
affiliation  rules  violated  the  notice  and 
comment  requirements  of  the 
Administrative  Procedures  Act.  Chir 
Notice  of  Proposed  Rule  Making  in  this 
docket ''  alerted  petitioners  to  the  fact 
that  the  Commission  was  considering 
SBA's  size  standards  which,  by  their 
terms  (as  set  forth  in  the  Notice), 
incorporate  the  concept  of  affiliation  in 
determining  a  firm's  small  business  size 
status."  The  question  of  affiliation  is 
integral  to  the  concept  of  size  status,  by 
whatever  means  size  status  is  assessed. 
Without  affiliation  rules,  large  firms 
may  unfairly  avail  themselves  of  the 
preferences  intended  for  small 
businesses  and  other  designated  entities 
since  they  have  an  incentive  to  create 


' '  See  Notice  of  Proposed  flute  Making  in  PP 
Docket  No.  93-253,  8  FCC  Red  7635.  7647  at  f  77 
and  n.  31.  78  (1993)  [Notice). 

«"5ee  13  CFR  121.802(a)(2).  See  oko  13  CFR 
121.401(a)  (which  provides  thai  "  •  •  •  size 
detenninations  shall  include  the  applicant  concern 
and  all  its  domestic  and  foreign  affiliales). 


subsidiai  ies  (that  would  have  access  to 
the  pare]  it's  substantial  resources)  to 
competeragainst  bona  fide  applicants  in 
the  entrcpreneius'  blocks.  Adoption  of 
affihation  rules  similar  to  those  used  by 
the  SB  A  Is  a  logical  outgrowth  of  the 
Commisf  ion's  decision  to  impose  a 
gross  revenues  test  for  small  businesses 
and  to  consider  SBA's  size  standards  in 
estabUsmng  that  test.**  It  was 
reasonaole  for  petitioners  to  conclude 
that  sucn  rules  would  be  applied  in 
assessing  eligibility  for  the 
entrepreneurs'  blocks  and  for  small 
business  size  status.  Thus,  sufficient    . 
opportumity  to  comment  was  provided 
on  the  apliation  rules  since  they  play 
an  integral  role  in  any  determination  of 
size  status.  Moreover,  we  see  no 
advantage  in  seeking  additional 
comment  on  the  affiliation  rules  since 
petitioners,  such  as  BET,  had  a  full  and 
fair  opportunity  to  suggest 
modifications  to  our  affiliation  rules, 
some  of  ivhich  we  adopt  on 
reconsic  aration.  A  Further  Notice  could 
also  sub  ttantially  delay  the  auction  of 
entrepre  neurs'  block  licenses. 

39.  Fu  rthermore,  we  decline  to  adopt 
the  sugg  istion  that  vtre  eliminate  the 
affiliatioi  rules  on  the  grounds  that 
these  rules  are  unduly  complex  or 
oveiburiensome.  Affiliation  rules  are  an 
established  and  essential  element  in 
determi  ung  an  applicant's  compliance 
with  a  g  OSS  revenues  (or  other)  size 
standar(  .  Their  use  ensures  that  all 
financia  and  other  resources  available 
to  a  com  pany  will  be  considered  in 
assessin  ;  its  size  status.  The 
Commia  sion's  affiliation  rules,  in 
conjunc  ion  with  its  attribution  rules, 
are  intei  ided  to  include  in  this 
calculat  on:  (1)  All  individuals  and 
entities  hat  directly  or  indirectly 
control  the  applicant,  any  member  of  its 
control  croup,  or  any  other  investor 
having  4n  attributable  interest  in  the 
applicai  it;  (2)  any  other  entities  also 
control]  >d  by  such  individual  or  entity; 
(3)  all  ei  itities  over  which  the  applicant 
has  dire  :t  control  or  indirect  control 
through  an  intermediary;  and  (4)  all 
other  ei  titles  over  whidi  a  member  of 
its  conti  ol  group  or  any  other 
attributi  ble  investor  has  direct  or 
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indirect  control.  Elimination  of  the 
affiliation  rules  would  result  in  an 
imderassessment  of  an  applicant's  size 
and  would  present  an  unrealistic 
picture  of  the  applicant's  need  for 
bidding  credits,  installment  payments 
and  reduced  up  front  payments. 

40.  We  are  persuaded,  however,  that 
a  limited  exception  to  our  affiliation 
rules  is  appropriate  for  minority-owned 
applicants  and  appUcants  owned  by  a 
combination  of  minorities  and  women. 
The  exception  will  apply  to  affiliates 
controlled  by  investors  who  are 
members  of  minority  groups  who  are 
attributable  members  of  an  appUcant's 
control  group.  Under  the  exception,  the 
gross  revenues  and  assets  of  affiliates 
that  the  minority  investor  controls  will 
not  be  counted  in  determining  the 
applicant's  compliance  with  the 
financial  caps,  both  for  purposes  of  the 
entry  into  the  entrepreneurs'  block  and 
for  purposes  of  the  appUcant  qualifying 
as  a  small  business. 

41.  This  exception  will  permit 
minority  investors  that  control  other 
concerns  to  be  members  of  an 
appUcant's  control  group  and  to  bring 
their  management  skills  and  financisd 
resoiu-ces  to  bear  in  its  operation 
without  the  assets  and  revenues  of  those 
other  concerns  being  counted  as  part  of 
the  applicant's  total  assets  and 
revenues.  By  making  such  an  exception, 
we  further  oiu*  goal  of  addressing 
traditional  problems  minorities  have  of 
accessing  capital.  As  we  documented  in 
the  Fifth  Report  Sr  Order,  minorities 
have  faced  and  continue  to  face  imique 
barriers  to  capital  from  traditional,  non- 
minority  sources.  To  raise  capital  for  a 
new  business  venture,  therefore, 
minorities  need  the  ability  to  draw^pon 
the  financial  strength  and  business^ 
experience  of  successful  minorities  and 
minority-owned  businesses  within  their 
own  communities;  they  may  not  have 
access  to  any  other  source  of  funds  on 
which  to  draw.  Moreover,  this  exception 
permits  minority  applicants  to  pool 
their  resources  with  other  minority- 
ovmed  businesses  and  draw.on  the 
expertise  of  those  who  have  faced 
similar  barriers  to  raising  capital  in  the 
past.2o  We  therefore  conclude  that 


Rulea  adopted  as  a  "logical  outgrowth"  of  a 
i/,  Voposed  flu/e  Making  satisfy  our  APA 
ements.  See  Public  Service  . 
of  the  District  of  Columbia  v.  FCC,  906 
'17  (D.C.  Cir.  1990);  Small  Refiner  Lead 
Task  Force  v.  EPA,  705  F.2d  506.  547 
1983).  An  agency  must  be  free  to  adopt 
not  described  exactly  in  the  Notice. 
the  difference  involved  is  "sufficiently 
0  berwise.  agencies  could  not  change  a  rule 
to  valid  comments  without  beginning 
lem^klng  anew.  See  National  Cable  Television 
V.  FCC.  747  F.2d  1503. 1507  (D.C.  Cir. 


^"See,  e.g.,  Ellis,  B..  "Black  Community  Needs  to 
Focus  on  Capital  Formation,"  The  Philadelphia 
Tribune,  May  20, 1^94,  at  6A  ("(Rjecent  inunigrants 
(in  the  African-American  community)  have  utilized 
family  and  friends  as  a  means  of  pooling  their 
savings^i.e.,  to  form  capital):  Lee.  E..  "Korean 
American  Grocers  All  Over  the  Country  Hit  Hard 
By  Recession  and  Crime,"  AsianWeek,  Dec.  17. 
1993.  VoL  15.  No.  17  at  1  ("|F]amily  members  often 
employed  (in  Korean-owned  businesses]  and 
informal  Korean  credit  organizations  give  many 
business  owners  their  starts  *  *  *.");  Lesly,  E..  and 
Mallory,  M.,  "Inside  the  Black  Business  Network." 
Businens  Week,  Nov.  29, 1993,  at  70  ( '.\&ican 
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further  tailoring  of  our  affiliation  rules 
to  the  specific  capital  formation 
problems  of  minorities  is  necessary  to 
avoid  eliminating  a  traditional  source  of 
capital  for  minority  businesses— the 
minority  community  itself.  We  note  that 
this  exception  applies  only  to  affiliates 
controlled  by  minority  investors  in  the 
applicant  or  members  of  the  apphcants 
control  group.  The  exception  does  not 
apply  to  affiliates  of  such  investors  or 
businesses  that  control  the  applicant  or 
that  have  an  attributable  interest  in  the 
applicant.  Thus,  a  minority-owned  firm 
that  exceeds  the  financial  caps  would 
not  \je  able  to  create  a  subsidiary  to 
particip;Hte  in  a  PCS  applicant's  control 
group.'- 

42.  As  we  estabhshed  in  our  Order  on 
Reconsideration,  we  treat  Indian  tribes 
differently  under  our  affiliation  rules  for 
purposes  of  our  entrepreneurs'  block 
financial  caps  because  of  their  unique 
legal  status.  Specifically,  we  exclude  the 
gross  revenues  and  total  assets  of  Indian 
tribes  in  our  calculations  for  purposes  of 
determining  whether  an  affiliated 
applicant  satisfies  our  entrepreneurs' 
block  financial  caps.  After  considering 
the  arguments  of  petitioners,  we  also 
will  exclude  generally  the  revenues  of 
Indian  tribes  in  oiu-  calculations  for 
purposes  of  determining  small  business 
eligibility. 

43.  In  response  to  MasTec's  and  BET's 
concerns  about  special  treatment  for  a 
particular  minority  group,  we  clarify 
that  we  exempt  Indian  tribes  generally 
from  our  affiliation  rules  because 
Congress  has  imposed  unique  legal 


Americans  are  forming  pools  of  capital  and  new 
opportunities  that  are  helping  to  overcome 
traditional  barriers  to  success.");  Miller,  Y., 
"Improvements  Seen  in  Minority  Business  Loans." 
Bay  State  Banner,  Nov.  21, 1993.  Vol.  29,  No.  14, 
at  1  ("Many  entrepreneurs  in  the  minority 
community  have  their  business  cash  flow  lied  up 
in  their  personal  assets  and  expenses  *  *  *."); 
Stone.  S.,  "Why  Can't  We  All  Get  Along?  Many 
Blacks.  Koreans  Find  Understanding."  The 
Philadelphia  Tribune,  Nov.  23,  1993,  Vol.  110.  No. 
100  at  la  ("Koreans  don't  usually  go  to 
banks  *  *  *.  What  they  have  done  is  form  their 
own  (credit)  pools.  *  *  •  Chinese- Americans  also 
have  lending  pools;  many  Jamaicans  have  the  same 
thing.");  Wynter,  L.,  "Understanding  Capital  is  Key 
to  Getting  It,"  Emerge.  Aug.  31, 1993,  Vol.  9,  No. 
4,  at  22  (minority  venture  capital  firm  Tmances 
several  black-owned  firms  including  Essence 
..  Communications  and  Earl  G.  Graves.'  Lid). 
*'  For  example,  if  M,  an  attributable  minority 
investor  in  the  applicant,  controls  Corporation  C 
with  assets  of  $500  million,  but  Corporation  C  does 
not  control  applicant  A  and  is  not  an  attributable 
investor  in  Applicant  A,  the  assets  and  revenues  of 
Corporation  C  will  not  be  counted  in  assessing  A's 
compliance  with  the  financial  caps  for  either  the 
entrepreneurs'  blocks  or  small  business  size  status. 
On  the  other  hand,  if  M  Corporation,  a  minority- 
owned  company  with  an  attributable  interest  in 
Applicant  A.  is  controlled  by  Corporation  C  in  the 
above  example,  or  is  under  common  control  with 
Corporation  C,  the  assets  and  revenues  of  M 
(>)rporation's  affiliates  are  attributable. 


con.straints  on  the  way  they  can  utilize 
their  revenues  and  assets.  Cook  Inlet 
contends  that,  while  other  minority- 
owned  businesses  can  issue  debt  and 
equity  securities  and  pledge  their  assets 
and  securities  to  raise  capital,  the  real 
and  personal  property  interests  held  by 
Alaska  Native  Corporations  are  subject 
to  a  number  of  constraints — both  legal 
and  cultural— that  affect  their  abifity  to 
manage  and  dispose  of  property.  For 
example,  under  the  Alaska  Native 
Claims  Settlement  Act,  43  U.S.C.  1601 
et  seq.,  the  stock  held  by  Native 
corporations  is  subject  to  strict 
alienability  restrictions— it  cannot  be 
sold,  pledged,  mortgaged,  or  otherwise 
encumbered.  Thus,  Native  corporations 
are  precluded  from  two  of  the  most 
important  means  of  raising  capital 
enjoyed  by  virtually  every  other 
corporation:  (1)  The  abihty  to  pledge 
stock  of  the  company  against  ordinarj' 
borrowings,  and  (2)  the  ability  to  issue 
new  stock  or  debt  securities.  In 
addition,  assets  held  by  Indian  tribes 
include  land  holdings  that  cannot  be 
used  as  collateral  for  purposes  of  raising 
capital,  because  the  land  holdings  are 
owned  in  trust  by  the  federal 
government  or  are  subject  to  a  restraint 
on  alienation  in  the  government's  favor. 
Congress  has  not  placed  similar  legal 
constraints  on  the  assets  and  revenues 
of  enterprises  owned  by  any  other 
minority  group.  We  agree  with  Cook 
Inlet  that  such  legal  restraints  on  assets 
and  revenues  place  Indian  tribes  at  a 
disadvantage  vis-a-vis  other  minority 
groups  with  similar  revenues  and  assets. 
Finally,  as  we  noted  in  our  Order  on 
Reconsideration,  Congress  has 
mandated  that  the  SBA  determine  the 
size  of  a  business  concern  owned  by  a 
Tribe  without  regard  to  the  concern's 
affiliation  with  the  Indian  tribe.  Our 
poUcy  mirrors  this  congressional 
mandate. 

44.  After  considering  the  record, 
however,  we  have  determined  that 
gaming  revenues  generally  are  not 
subject  to  the  same  types  of  legal 
restrictions  as  other  revenues  received 
by  Indian  tribes.  Therefore,  we  establish 
a  rebuttable  presumption  that  revenues 
derived  from  gaming  pursuant  to  the 
Indian  Gaming  Regulatory  Act,  25 
U.S.C.  2701  et  seq..  will  be  included  in 
our  calculations  when  determining 
whether  an  applicant  that  is  affiliated 
with  an  Indian  tribe  qualifies  for  the 
entrepreneurs'  block  or  as  a  small 
business.  Cook  Inlet  has  set  forth  several 
reasons  why  we  should  treat  gaming 
revenues  differently  from  other  types  of 
Indian  tribe  revenues.  First,  Cook  Inlet 
argues  that  these  revenues  were  not  part 
of  the  tribal  economic  picture  when 


Congress  enacted  the  SBA  tribal 
exception  to  the  affiliation  rule  in  1970. 
Second,  Cook  Inlet  contends  that  the 
Indian  Gaming  Regulatory  Act  provides 
certain  Indian  tribes  with  a  non- 
traditional  source  of  revenue  thai  could 
be  very  substantial.  Cook  Inlet  also 
asserts  that  gaming  revenues  are  not 
subject  to  the  same  types  of  legal  an<l 
governmental  controls  as  other  revenues 
received  by  Indian  tribes,  and  therefore 
are  more  analogous  to  the  revenues  of 
non-Indian  entities.  Furthermore. 
Congress  granted  the  SBA  (whose  rules 
inspired  our  affiliation  rules)  flexibility 
to  treat  tribal  and  other  affiliations  with 
exceptional  revenues  differently  if  such 
revenues  would  create  an  "unfair 
competitive  advantage."  ^^  Gaming 
revenues  generated  by  tribal 
organizations,  appear  to  be  exceptional 
revenues  that  if  not  included,  create  an 
unfair  competitive  advantage  in  the 
auctioning  of  broadband  PCS 
entrepreneurs'  block  licenses.  Thus,  we 
will  include  such  gaming  revenues  in 
our  calculations  when  determining 
eligibility  for  the  entrepreneurs'  bloc  k 
and  for  small  business  status,  unless  the 
entrepreneurs'  block  applicant 
establishes  that  it  will  not  receive  an 
unfair  competitive  advantage,  becausv 
significant  legal  constraints  restrict  its 
ability  (or  an  affiliate's  abihty)  to  access 
and  utilize  revenues  from  gaming. 

45.  Finally,  we  decline  to  create  en 
exception  to  our  affifiation  rules  for 
rural  telephone  companies.  We  ai:e 
concerned  that  relaxing  our  rules  would 
unfairly  match  large  rural  telephone 
companies,  with  greater  access  to 
capital,  against  entrepreneurs  and 
designated  entities  (including  small  and 
medium-sized  rural  telephone 
companies).  We  note  in  this  regard,  that 
rural  telephone  companies  alreadv 
enjoy  substantial  regulatory  benefits 
(e.g..  access  to  Rural  Electrification 
Administration  loans)  affecting 
available  capital  in  comparison  to  other 
designated  entities.  Moreover,  we 
observe  that  nu-al  telephone  companies 
will  be  permitted  to  acquire  partitioned 
licenses  at  any  time  after  the  close  of 
auctions.  We  believe  that  existing 
measures  will  thereby  achieve  our  goal 
of  facilitating  the  rapid  deployment  of 
PCS  to  rural  areas.  At  MEANS/SDN  s 
request,  however,  we  clarif>'  that  a 
centralized  equal  access  provider  [i.e.,  a 
group  of  rural  telephone  companies  that 


^-  As  we  noted  in  our  Order  on  Reconsidemtion, 
Section  7(jHl0)(I)  of  the  Small  Business  Ad  gives 
the  SBA  the  discretion  to  consider  tribal  and  other 
affiliations  if  it  determines  that  one  or  more  sm.h 
tri bally-owned  businesses  has  obtained,  or  is  likely 
to  obtain,  a  substantial  unfair  competitive 
advantage  within  an  industry'  category.  Sep  15 
II.S.C.  636(jXlO)(I)(ii)(n). 
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provide  centralized  equal  access  and 
other  sophisticated  information 
services) "  will  not  be  deemed  an 
affiliate  of  each  of  its  constituent 
members.  Based  on  the  record,  it  does 
not  appear  that  such  entities  control 
their  constituent  members  or  that  each 
of  the  members  control  the  centralized 
equal  access  providers.  Thus,  for 
example,  if  two  or  more  of  MEANS' 
members  form  a  consortium  of  small 
businesses  that  apply  for  the 
entrepreneurs'  blocks,  MEANS  itself 
would  not  be  attributed  to  each  one  of 
the  small  businesses.  We  agree  with 
MEANS  that  this  clarification  will 
contribute  to  the  efficient  deployment  of 
broadband  PCS  in  nual  areas. 

Designated  Entity  Definitions 

Minority  and  Women-Owned 
Businesses 

46.  In  the  Fifth  Report  and  Order,  we 
adopted  the  definition  of  the  term 
"members  of  minority  groups"  as  set 
forth  in  our  Second  Report  and  Order  in 
this  docket.'*  Thus,  we  defined 
"members  of  minority  groups"  as 

"•  *  *  individuals  of  African- 
American,  Hispanic-sumamed, 
American  Eskimo,  Aleut,  American 
Indian  and  Asian  American  extraction." 
See47CFR24.720(i). 

47.  Karl  Brothers  requests  that  the 
Commission  amend  its  definition  of 
"members  of  minority  groups"  to 
include  businesses  owned  by 
individuals  with  disabilities. 
Specifically,  Karl  Brothers  suggest  the 
Commission  adopt  the  standard 
established  in  the  SBA  Section  8(a) 
program  to  determine  who  should 
qualify  for  designated  entity  status. 
According  to  Karl  Brothers,  this  SBA 
program  includes  businesses  owned  by 
disabled  individuals  under  a  "means" 
and  "socially  disadvantaged"  test.  Karl 
Brothers  maintains  that  die 
congressional  mandate  to  give  special 
preference  to  minority  groups  is  not 
limited  to  just  ethnic  minorities,  but 
should  include  other  historically 
disadvantaged  minorities.  Karl  Brothers 
maintains  that  Congress  was  merely 
giving  examples  of  groups  to  be 
included  in  the  definition  of  minorities, 
not  limiting  the  definition  to  ethnic 


-''See.  e^..  47  CFR  69.112(i)  (citing  to  Tramtport 
Ratr  StnictuK  and  Pricing.  CC  Docket  No.  91-214. 
KCC  920442.  7  FCC  Red  7002  (1992).  modified.  8 
FCC  Red  5370.  5287  (1993)  for  description  of 
"centralized  equal  access  providers"). 

»♦  Set;  Fifth  BepoH  and  Order.  FCC  94-178  at  n. 
157.  See  also  Second  Report  and  Order.  9  FCC  Red 
2348,  2397  n.  209.  quoting  Statement  of  Policy  on 
Minority  Ownership  of  Broodcusting  Facilities.  68 
KCX:  2d  979,  980  n.  8  (1978)  and  citing  Commission 
Policy  Regarding  the  Advancement  of  Minority 
CMnenhip  in  Bnxidcasting.  92  hXX.  2d  649. 849  n. 
I  (1982):  47  CFR  1.21 10(bH2). 


groups  oi  ly.  Karl  Brothers  contends  that 
there  is  n  3  statutory  language  excluding 
other  disi  idvantaged  groups. 

48.  Afti  ir  considering  Karl  Brothers' 
request,  i  re  will  not  include  persons 
with  disa  lilities  in  the  definition  of 
minoritie  s  for  purposes  of  bidding  on 
the  entre  >reneurs'  blocks  and  obtaining 
the  speci  il  provisions  available  to 
minority  applicants.  The  record  in  this 
proceeding  does  not  contain  any 
evidencethat  demonstrates  that  firms 
owned  bj  persons  with  disabilities  have 
more  dimculty  accessing  capital  than 
any  othei  small  business.  In  this  respect, 
the  record  of  this  proceeding  on  the 
difficulties  that  minorities,  women  and 
small  businesses,  in  general,  have 
experieni  »d  accessing  capital  strongly 
supports  the  special  provisions  we 
adopted  or  these  groups.  Moreover, 
individuals  with  Usabilities  are  not 
expresslji  named  as  a  designated  entity 
in  Sectioti  309(j)(4)(D)  of  the 
Communjications  Act,  and  there  is  no 
indicatioh  in  the  legislative  record  of 
the  stafuje  that  Congress  intended  to 
expand  tiiis  group  of  beneficiaries  to 
include  any  group  or  individual  that  can 
demonstrate  that  it  is  "socially 
disadvanaged"  similar  to  the  SBA 
Section  8(a)  approach  described  by  the 
Karl  Bromers.  Unlike  the  Small 
Busines^Act.  Section  30g(j)(4)(D)  of  the 
Commui^ications  Act  does  not  contain 
the  term  f 'socially  disadvantaged." 
Compan  47  U.S.C.  309(j)(4)(D)  with  15 
U.S.C.  6:  7(a)  (1),  (4)  and  (5).  We  note 
that  ever  in  the  SBA  context,  that 
agency  p  resumes  eligibility  for  Section 
8(a)  stat\  s  for  minority  groups  (which 
are  defin  sd  in  racial  and  ethnic  terms), 
but  firm:  owned  by  persons  with 
disabilit  es  must  demonstrate  that  they 
are  "soc  ally  disadvantaged"  in  order  to 
gain  enti  y  into  the  program.  Also,  the 
SBA's  d(  nial  of  Section  8(a)  status  for 
firms  OM  ned  by  persons  with 
disabilit  es  where  such  "social 
disadvai  tage"  has  not  been  established, 
has  beer  upheld  in  court.^s 

49.  Ac  ditionally,  there  is  no 
indicatic  n  that  in  enacting  Section 
309(j)(4)  D)  Congress  intended  to 
expand  I  le  definition  of  "members  of 
minorit)  groups"  to  include  classes  of 
persons  >ther  than  racial  or  ethnic 
groups,  such  as  those  listed  in  the 
precediilg  subsection.  Section  309(i).^»' 


jD>  e 
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this  definif  on 
restrictive 
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expansion 
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V.  Heatherly,  671  F.  Supp.  1081. 
ojf  d  854  F.2d  1316  (4th  Cir.  1988). 
C  309(i)(3)(C)(ii).  Below,  we  revise  our 
tf  "members  of  minority  groups"  to 
this  statutory  definition.  In  interpreting 

in  the  past,  we  have  taken  a 
.'iew  of  the  categories  of  minorities 

this  dennition  and  limited  its 
See  Third  Report  and  Order,  Gen. 
81-766.  102  FCC  2d  1401  (1985). 


We  further  observe  that  in  no  other 
Commission  context,  have  we  included 
disabled  persons  in  the  categories  of 
groups  that  comprise  our  definition  of 
minorities.  Making  such  a  change  here, 
without  clear  statutory  and  legislative 
support  to  do  so,  would  therefore  be 
inconsistent  with  our  traditional 
application  of  the  definition,  which  we 
believe  should  be  uniform  in  all 
licensing  contexts.^^ 

50.  We  wish  to  emphasized  also,  that 
it  is  highly  likely  that  most  firms  owned 
by  individuals  with  disabilities  will  be 
eligible  to  bid  in  the  entrepreneurs' 
block  and  for  an  installment  payment 
option  if  they  meet  the  required  gross 
revenues  and  total  assets  test.  Sitch 
firms  may  also  be  eUgible  for 
"enhanced"  installment  payments  and 
bidding  credits  if  they  qualify  as  small 
businesses  under  our  rules.  Indeed, 
absent  a  substantial  record  that 
demonstrates  firms  owned  by  persons 
with  disabilities  have  any  more 
difficulty  accessing  capital  then  any 
other  small  business,  we  find  that  we 
cannot  accommodate  the  Karl  Brothers 
request. 

51.  We  also  note  that  we  have  before 
us  a  Petition  for  Rulemaking  filed  by 
David  J.  Lieto  (Lieto  Petition),  which 
requests  that  the  Commission  amend 
Section  1.2110  of  the  Commission's 
rules  to  provide  that  disabled 
individuals  are  within  the  minority 
group  categories  and  are  thus  entitled  to 
the  benefits  associated  with  being  a 
designated  entity  under  the 
Commission's  auction  rules.  See  David 
).  Lieto  Petition  for  Rulemaking,  filed 
September  21, 1994,  at  2-3.  As  stated 
above,  we  believe  that  our  existing  rules 
provide  opportunities  for  individuals 
with  disabifities  to  participate  in  the 
entrepreneurs'  block,  and  that  there  is 
no  direct  statutory  or  record  support  for 
Lieto's  request.  Furthermore,  Lieto  has 
failed  to  provide  a  record  comparable  to 
that  for  women  and  minorities 
demonstrating  that  disabled  individuals 
experience  difficulties  accessing  capital 
that  are  unique  to  their  status. 
Accordingly,  we  decline  to  initiate  a 
rulemaking  at  this  time,  and  hereby 
dismiss  the  Lieto  Petition. 

52.  In  response  to  numerous 
inquiries,^"  however,  we  revise  the 


"  See  In  re  Petition  (^Paralyzed  Veterans  Of 
.America,  el.  al,  to  Amend  Regulations  Facilitating 
Minority  Ownership  of  Broadcast  Facilities  to 
Include  the  Physically  Handicapped.  Memorandum 
Opinion  and  Order.  FCC  85-651.  59  Red.  Reg.  2d 
(P&F)  1353  (released  Dec  16,  1985).  petition  for 
review  dismissed  as  unHmely.  California  Assoc,  of 
the  Physically  Handicapped.  Inc.  v.  FCX:,  833  F.2d 
1333  (9th  Cir.  1987). 

2*  We  received  several  inquiries  about  the 
definition  of  "matnbers  of  minority  groups"  from 
participants  in  the  FCC  PCS  seminars,  which 
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definition  of  "members  of  minority 
groups"  slightly  to  conform  with  the 
definition  of  minority  used  in  other 
contexts.**  Thus,  §24.720(1)  shall  read 
as  follows:  "Members  of  minority 
groups  include  Blacks.  Hispanics, 
American  Indians.  Alaskan  Natives, 
Asians,  and  Pacific  Islanders."  ^o  We 
have  also  been  asked  to  clarify  the 
meaning  of  particular  categories  in  the 
definition  of  minority.  Again,  for 
consistency,  we  shall  use  the  same 
•  category  descriptions  the  Commission 
has  relied  on  in  other  contexts.^'  These 
categories  are  as  follows: 

a.  Black.  A  person  having  origins  in 
any  of  the  black  racial  groups  of  Africa. 

b.  Hispanic.  A  person  of  Mexican, 
Puerto  Rican.  Cuban,  Central  or  South 
American  or  other  Spanish  Culture  or 
origin,  regardless  of  race. 

c.  American  Indian  or  Alaskan 
Native.  A  person  having  origins  in  any 
of  the  original  peoples  of  North 
America,  and  who  maintains  cultural 
identification  through  tribal  afiiliations 
or  community  recognition. 

d.  Asian  or  Pacific  Islander.  A  person 
having  origins  in  any  of  the  original 
peoples  of  the  Far  East.  Southeast  Asia, 
the  Indian  subcontinent,  or  the  Pacific 
Islands.  This  area  includes,  for  example, 
China,  Indian,  Japan,  Korea,  the 
PhiUppine  Islands,  and  Samoa. 

To  address  any  specific  claims  or 
allegations  regarding  an  individual  race 
or  origin,  we  will  follow  existing 
Commission  precedent.^*  To  the  extent 
that  prior  Commission  cases  do  not 
provide  adequate  guidance  in  specific 
cases,  we  may  look  to  cases  developed 
under  minority  programs  in  other 
federal  agencies,  such  as  the  Office  of 
Management  and  Budget  (OMB)  and  the 
SBA. 


provide  an  overview  of  the  PCS  rules  and 
procedures.  The  seminar  series  included  sessions 
held  in  the  following  locations:  Washington,  D.C. 
(Aug.  29  1994);  Chicago  (Aug.  22.  1994);  Denver 
(Aug.  24. 1994):  San  Francisco  (Aug.  26, 1994). 

"See,  e.g..  Broadcast  Equal  Employment 
Opportunity  Rules  and  FCC  Form  395.  70  FCC  2d 
1466.  1473  (1979):  47  CFR  73.3555(d)(3)(iv), 
1.1621(b);  see  oiso  47  U.S.C  §309(iM3)(c)(ii):  Race 
and  Ethnic  Standards  for  Federal  Statistics  and 
Administration  Reporting,  OMB  Statistical  Policy 
Directive  No.  15  (1977). 

'"In  a  separate  Order,  we  shall  be  making  the 
same  correction  to  the  definition  of  minority  groups 
used  in  the  generic  auction  rules  [tee  47  CFR 
1.2110(b)(2))  and  the  narrowband  auction  rules  (see 
47  CFR  24.320(f)). 

"  See  Broadcast  Equal  Employment  Opportunity 
Rules  and  FCC  Form  395;  See  alto  "Instructions  for 
Completing  FCC  Forms  395-A  ft  395-M. "  Section 
V  (Race/Ethnic  Categories). 

"  See.  e.g..  Lone  Cypress  Radio  Assoc.  Inc.,  7  FCC 
Red  4403  (Rev.  Bd.  1992),  and  cases  cited  therein; 
See  also  Storer  Broadcasting  Co.,  87  FCC  2d  190, 
191-93  (1961). 


Small  Business  Consortia 

53.  In  the  Fifth  Report  and  Order  the 
Commission  allowed  a  consortium  of 
small  businesses  to  qualify  collectively 
for  the  prefisrenoes  available  to  a  anaU 
business  if  each  business  within  the 
consortium  individually  satisfies  the 
definition  of  a  small  business 
designated  entity.  The  Commission 
defined  a  small  business  designated 
entity  as  any  company  that,  together 
with  attributable  investors  and  affiliates, 
has  average  gross  revenues  for  the  three 
preceding  years  of  not  in  excess  of  $40 
million.  We  defined  "consortium  of 
small  businesses"  as  a  conglomerate 
organization  formed  as  a  joint  venture 
among  mutually-independent  business 
firms,  each  of  which  individually 
satisfies  the  definition  of  a  small 
business.  See  47  CFR  §  24.720(b)(3).  In 
the  Second  Report  and  Order,  we 
concluded  that  consortia  should  not 
always  be  entitled  to  qualify  for 
measures  designed  specifically  for 
designated  entiUes.  In  the  Fifth  Report 
ana  Order,  however,  we  stated  that  for 
the  auctioning  of  broadband  PCS,  it  is 
especially  necessary  to  allow  small 
businesses  to  pool  their  resources  in  this 
manner  to  help  them  overcome  capital 
formation  problems.  Thus,  our  rules 
provide  that  if  a  consortiimi's  members 
are  all  small  businesses  (i.e.,  defined  as 
companies  that  do  not  have  average 
yearly  gross  revenues  for  the  preceding 
three  years  in  excess  of  $40  million),  the 
consortium  as  a  whole  will  quaUfy  for 
designated  entity  provisions  for  small 
businesses. 

54.  Omnipoint  requests  that  the 
Commission  allow  small  businesses  to 
form  a  single  corporate  applicant  (rather 
than  a  joint  venture)  and  get  the  same 
treatment  as  consortia.  BET  requests 
that  the  Commission  eliminate  the 
preference  available  to  small  business 
consortia. 

55.  We  beheve  the  current  preferences 
for  small  business  consortia  are 
adequate  and  necessary  to  ensure  that 
small  businesses  have  sufficient 
opportunities  to  participate  in  the 
broadband  PCS  auctions.  Accordingly, 
we  deny  BET's  request  to  eliminate  the 
small  business  consortia  preferences.  As 
we  observed  in  the  Fifth  Report  and 
Order,  allowing  small  businesses  to  pool 
their  resources  in  this  manner  is 
necessary  to  help  them  overcome  capital 
formation  problems  and  ensure  their 
participation  in  the  provision  of 
broadband  PCS.  We  believe  that  small, 
rural  telephone  companies,  in 
particular,  are  expected  to  use  this 
mechanism  to  compete  in  some  of  the 
smaller  markets. 


56.  We  also  deny  Omnipoint's  request 
that  small  businesses  be  aUowed  to  form 
a  single  corporate  applicant  that  would 
be  afforded  the  same  treatment  as 
consortia.  The  concept  of  a  consortiimi 
is  that  each  small  business  participant 
remains  a  distinct  corporate  entity 
indep>endent  of  other  consortium 
members  and  that  each  member  has 
rights  and  obligations  similar,  or  equal 
to,  those  held  by  participants  in  other 
types  of  joint  ventures.  Allowing  a 
group  of  small  businesses  to  apply  as 
one  corporate  appUcant  and  receive  the 
benefits  or  our  consortia  rule  would 
disadvantage  small,  independent 
businesses  wishing  to  bid  as  a  group 
imder  our  rule,  but  who  caimot 
restructure  as  a  corporate  applicant  and 
could  tend  to  dilute  each  member's 
influence  and  insulate  their 
responsibilities  in  the  venture.  We 
believe  that  such  a  change  would  also 
eviscerate  our  small  business  eligibility 
size  requirement  We  wish  to  clarify, 
however,  that  we  intent  to  examine  the 
qualifications  of  each  consortium 
member  to  ensure  that  each  is  a  bona 
fide  small  business.  In  this  regard,  it  is 
assumed  that  each  concern  should  be  an 
entity  "organized  for  profit"  and  not  for 
the  sole  purpose  of  quahfying  as  part  of 
a  small  business  consortia.  This  is 
consistent  with  SBA's  long-standing 
definition  of  "business  concern."  See  43 
CFR  121.403(a),  Small  Business  Size 
Standards.  54  FR  52634  (Dec.  21, 1989). 

57.  On  another  issue,  BET  contends 
that  the  $40  miUion  gross  revenues 
standard  fails  to  comply  with  an  SBA 
requirement  that  any  size  standard 
proposed  by  a  federal  agency  that  varies 
from  SBA's  standard  be  "proposed  after 
an  opportunity  for  public  notice  and 
comment"  and  be  "approved  by  the 
Administrator  [of  the  SBAj,"  ^^  We 
believe  we  have  fully  met  our  notice 
and  comment  obligations,  both  under 
the  Administrative  Procedures  Act  and 
the  Small  Business  Act,  in  this 
proceeding.  We  solicited  comment  on  a 
range  of  size  options,  and  received 
comment  that  included  SBA's 
recommendation  for  a  $40  milUon  gross 
revenues  cap  (which  we  ultimately 
adopted).  Indeed,  we  recently  obtained 
SBA's  approval  of  the  $40  million  size 
standard.  M 


"See  15  U.S.C  632:aM2)(A)  and  (C) 
'*  See  Letter  to  William  Kennard.  FCC  General 
Counsel  tmm  Philip  Lader.  SBA  Administrator, 
Nov.  9, 1994  (responding  to  Aug.  19. 1994  request 
lor  size  approval). 
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EUffbility  Requirements 

Minimum  Equity  Limit  for  the  Control 
Group 

58.  In  tlie  Fifth  Report  and  Order,  \he 
Commission  adopted  a  methodology  for 
assessing  an  appucant's  compliance 
Mrith  the  financial  caps  for  the 
entrepreneurs'  blocks  and  for  small 
business  size  status  based  on  the 
distinction  between:  (a)  Noncontrolling 
investors  (whose  financial  status  would 
not  be  attributed  to  the  applicant);  and 
(b)  investors  holding  interests  in  the 
control  group  of  the  applicant.  The  gross 
revenues,  assets  and  personal  net  worth 
limits  of  attributable  investors  [i.e., 
those  with  more  than  25  percent  equit>') 
and  all  control  group  members, 
regardless  of  the  size  of  their  individual 
interests,  are  included  in  assessing  an 
applicant's  compliance  with  the 
financial  caps.  To  qiialify  as  a  women  or 
minority-owned  business,  the 
Commission  further  required  that  the 
control  group  be  composed  entirely  of 
women  and  minorities.  The  control 
group  requirement  ensures  that 
designated  entity  and  entrepreneur 
principals  retain  control  of  the  applicant 
and  own  a  substantial  financial  interest 
in  the  venture.  At  the  same  time,  it 
enables  noncontrolling  investors  outside 
the  control  group  to  provide  essential 
capital  to  an  applicant  without  their 
revenues,  assets  or  net  worth  being 
attributed  to  the  applicant  or  their  non- 
minority  or  male  status  disquali^ing 
the  applicant. 

59.  'The  Commission  adopted  two 
control  group  options  in  the  Fifth  Report 
and  Order  Under  the  first  option, 
passive  investors  are  permitted  to  own 
up  to  75  percent  of  the  applicant's  total 
equity,  so  long  as:  (1)  No  investor  holds 
more  than  25  percent  of  the  applicant's 
passive  equity  (which  was  subsequently 
defined  to  include  up  to  15  percent  of 

a  corporation's  voting  stock);  and  (2)  in 
the  case  of  a  corporate  applicant,  at  least 
50. 1  percent  of  the  voting  stock  is  held 
by  the  control  group.  In  the  case  of 
partnership  applicants,  the  control 
group  must  own  all  the  general 
partnership  interests.  The  Commission 
determined  that  this  minimum  equity 
level  strikes  an  appropriate  balance 
between  the  competing  considerations 
of  permitting  qualified  bidders  to  raise 
capital  and  ensuring  that  designated 
entities  receive  a  significant  economic 
benefit  from  the  vent\ire.  The 
Commission  extended  an  alternate 
option  to  qualified  women  or  minority- 
owned  businesses.  Under  this  option, 
the  Commission  would  permit  a  single 
investor  in  a  minority  or  women-owned 
applicant  to  own  up  to  49.9  percent  of 
the  passive  equity  (which  we 


subsequi  ntly  defined  to  include  up  to 
15  perce  tt  of  a  corporation's  voting 
stock),  S4  i  long  as  the  control  group 
holds  thi  remaining  50.1  percent  of  the 
equity.  /  s  with  the  first  option,  the 
control  { roup  is  required  to  retain 
control  I  ad,  in  the  case  of  a  corporate 
applican  :,  hdd  at  least  50.1  percent  of 
the  voti^  ;  stock.  Also,  ovkmership 
interests  are  to  be  calculated  on  a  fully 
diluted  I  asis. 

60.  Pefitions  filed  by  BET,  Columbia 
PCS.  CTJA.  EATEL.  Lehman  Bros,  and 
Omnipoint  variously  address  the 
Commission's  restrictions  on  the 
composition  of  an  applicant's  control 
group.  S  >ecifically,  petitioners  request 
clarificai  ion  that  our  attribution  rules 
and  defii  dtions  of  minority  and  women- 
owned  h  isiness  be  interpreted  to  permit 
"nonqua  ifying"  noncontrolling 
investon  within  the  control  group. 
"Nonqui  lifying"  investors,  as 
petitioners  describe,  are  investors  that 
are  neitlier  women  nor  minorities,  or 
investor  that  if  attributed  would  cause 
the  appl  cant  to  exceed  the  financial 
caps.  EA  FEL  argues  that  to  do  otherwise 
may  pre  lude  participation  by  existing 
compan  es  whose  existing  corporate 
stnictun  s  would  disqualify  an  applicant 
absent  s  ^nificant  expenditures  for 
corporal  f  restructuring.  EATEL 
maintains  that  existing  entities  have  the 
greatest  amount  to  offer  applicants  in 
terms  of  financial  and  technical 
resource  >.  Petitioners  also  request  that 
the  Com  nission  allow  a  limited  amount 
of  equit]  investment  in  the  control 
group  to  help  the  applicant  comply  with 
th6  25  p  frcent  minimum  equity 
requiren  ent.  Columbia  PCS,  for 
example ,  advocates  adoption  of  a  bright- 
line  test  that  would  require  at  least  a  75 
percent  Kjuity  and  a  100  percent  voting 
interest  n  the  control  group  to  be  held 
by  "qua  ifying"  entities.  Columbia  PCS 
maintaij  s  that  designated  entities  will 
be  unab  e  to  raise  sufficient  capital 
unless  t  lis  clarification  is  made.  EATEL 
and  Cn  \  maintain  that  the  100  percent 
equity  n  quirement  for  minority  and 
women-  )wned  control  groups  is  too 
restricti'  e  for  entities  already  in 
existenc  s.  Instead,  they  argue  that 
business  es  which  are  in  fact  controlled 
by  worn  tn  and/or  minorities,  but  which 
have  nu  nerous  non-controlling 
shareho  ders  (including  some  that  are 
neither '  vomen  nor  minorities),  should 
be  eligil  le  for  the  preferences  we 
adoptee  for  minority  and  women-ovNTied 
business  es.  BET  also  requests 
clarifies  ion  that  a  control  group  may  be 
compris  sd  of  a  single  individual. 

61.  Oi  tinipoint,  Columbia  PCS,  CTIA 
and  Lefa  man  Brothers  contend  that  the 
25  perc(  nt  minimum  equity  ownership 
restricti  >n  is  too  high  and  that 


designated  entities  ivill  face 
insurmoimtable  difficulties  arranging 
financing  if  it  is  not  reduced.  To  remedy 
this  problem,  Lehman  Brothers  proposes 
two  alternative  solutions.  First,  for 
publicly  traded  companies,  Lehman 
proposes  that  public  shareholders  with 
less  than  5  percent  equity  should  be 
coimted  towards  the  control  group's  25 
percent  equity  threshold.  Lehman 
maintains  that  this  proposal  would 
permit  control  group  equity  to  be 
diluted  by  new  shareholders,  but  not 
below  a  minimiun  equity  level  (Lehman 
recommends  10  percent).  Second, 
Lehman  suggests  that  all  designated 
entities  should  be  permitted  to  dilute 
their  25  percent  equity  interests  in  the 
following  circumstances:  (a)  Not  earlier 
than  one  year  after  license  grant,  to 
dilute  control  group  equity  to  a  total  of  • 
not  less  than  20  percent;  (b)  not  earlier 
than  two  years,  to  dilute  control  group 
entity  to  a  total  of  not  less  than  15 
percent;  and  (c)  not  earlier  than  three 
years  to  dilute  control  group  equity  to 
a  total  of  not  less  than  10  percent. 
Lehman  argues  that  this  proposal  would 
provide  designated  entities  efficient 
access  to  capital,  thereby  improving 
their  competitive  position.  CTIA 
recommends  that  an  applicant  should 
be  eligible  to  bid  on  the  C  and  F  blocks 
with  at  least  10  percent  equity.  L^haman 
Brothers  requests  that  the  Commission 
modify  its  control  group  definition  to 
provide  that  members  of  the  control 
group  receive  dividends,  profits  and 
regular  and  liquidating  distributions  in 
proportion  to  the  actual  possession  of 
equity  held,  rather  than  in  proportion  to 
their  interest  in  the  total  equity  of  the 
applicant.  Lehman  Brothers  contends 
that  our  rules  could  be  interpreted  to 
mean  that  such  distributions  must  be 
paid  on  options  held  but  not  exercised 
by  control  group  members,  rather  than 
on  the  basis  of  actual  shares  held. 

62.  After  considering  the  record,  and 
as  described  below,  we  modify  our  rules 
to  allow  certain  noncontrolling 
investors  who  do  not  qualify  for  the 
entrepreneurs'  block  or  as  a  small 
business  to  be  investors  in  an  ^ 

applicant's  control  group.  We  also  allow 
entities  that  are  controlled  by  minorities 
and/or  women,  but  that  have  investors 
that  are  neither  minorities  nor  women, 
to  be  peut  of  the  control  group.  We  agree 
with  petitioners  that  some 
accommodation  should  be  made  in  our 
regulations  to  allow  participation  in  an 
applicant's  control  group  by  existing 
firms  controlled  by  designated  entities, 
or  entrepreneurs  that  have  investors 
that,  if  attributed,  would  cause  the 
applicant  to  exceed  the  small  business 
or  entrepreneurs'  blocks  financial  caps 
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or,  for  minority  or  women-owned 
apphcants,  investors  that  are  not 
minorities  or  women.  We  will  therefore 
modify  our  definition  of  a  minority  and 
women-owned  business  to  include 
preexisting  companies  that  are 
controlled  by  women  or  minorities  but 
have  noncontrolling  investors  in  the 
control  group  who  are  not  minorities  or 
women.  Similarly,  we  will  allow 
preexisting  companies  that,  in  aggregate, 
meet  our  entrepreneurs'  block  and  small 
business  size  standards  to  be  members 
of  the  control  group  even  if  one  or  more 
of  the  noncontrolling  investors  in  those 
companies  would  disqualify  the 
company  based  oo  its  gross  revenues  or 
total  assets.  We  believe  that  these  rule 
changes  will  provide  a  reasonable 
balance  between  the  need  to  ensure  that 
designated  entities  have  a  significant 
economic  investment  in  the  applicant 
and  the  financing  reaUties  of  a  PCS 
ventiue. 

63.  We  also  agree  with  petitioners  that 
it  is  not  optimal  to  require  the 
qualifying  control  group  members  to 
hold  at  least  25  percent  of  the 
apphcant's  equity.  The  record  indicates 
that  in  many  cases,  designated  entities 
and  entrepreneurial  principals  will  have 
limited  capital  to  contribute  to  the 
applicant's  equity  and  that 
nonontrolling  investors  will  be 
unwilling  to  advance  funds  to  enable 
the  designated  entity  (even  one  with 
management  expertise)  to  reach  the  25 
percent  threshold.  Thus,  without  some 
modifications  to  our  rules,  designated 
entities  could  face  insurmountable 
difficulties  in  arranging  financing.  We 
therefore  conclude  that  we  should 
modify  our  rules  to  address  petitioners' 
concerns,  while  balancing  the  need  to 
ensiue  meaningful  equity  participation 
by  "qualifying"  control  group  members. 

64.  Specifically,  we  will  retain  the  25 
percent  minimum  equity  requirement 
for  the  control  group,  but  we  will 
require  only  15  percent  {i.e.,  60  percent 
of  the  control  group's  25  percent  equity 
contribution)  to  be  held  by  qualifying, 
controlling  principals  in  the  control 
group  (i.e.,  minorities,  women  or  small/ 
entrepreneurial  business  principals). 
For  example,  if  the  applicant  seeks 
minority  at  women-owned  status,  the  15 
percent  equity  (as  well  as  50.1  percent 
of  the  voting  stock  of  the  applicant) 
must  be  owned  by  control  group 
members  who  are  minorities  and/or 
women.  If  the  applicant  seeks  small 
business  status,  15  percent  of  the  equity 
must  be  held  by  control  group  members 
who,  in  the  ag^egate,  qtialify  as  a  small 
business.^'  The  composition  of  the 

3*  for  instance,  if  •  preexisting  company  wants  to 
qualify  aa  a  small  business  control  group,  its  gross 


principals  of  the  control  group 
determines  whether  the  applicant 
quaUfies  for  bidding  credits,  installment 
payments  and  reduced  upfront 
payments.  The  15  percent  may  be  held 
in  the  form  of  options,  provided  these 
options  are  exercisable  at  any  time, 
solely  at  the  holder's  discretion,  and  at 
an  exercise  price  equal  to  or  less  than 
the  current  market  valuation  of  the 
underlying  shares  at  the  time  of  short- 
form  filing.  The  remaining  10  percent 
[i.e..  40  percent  of  the  control  group's 
minimum  equity,  contribution)  may  be 
held  in  the  form  of  either  stock  options 
or  shares,  and  we  will  allow  certain 
investors  that  are  not  minorities, 
women,  small  businesses  or 
entrepreneurs  to  hold  interests  in  such 
shares  or  options.  Specifically,  we  will 
allow  the  10  percent  portion  to  be  held 
in  the  form  of  shares  or  stock  options 
by:  (1)  Investors  in  the  control  group 
that  are  women,  minorities,  small 
businesses  or  entrepreneurs;  (2) 
individuals  who  are  members  of  an 
apphcant's  management  team  (which 
could  include  individuals  who  are  not 
minorities  or  women  or  individuals  who 
have  affiliates  that  exceed  the 
entrepreneurs'  blocks  or  small  business 
size  thresholds);  (3)  existing  investors  of 
businesses  in  the  control  group  that 
were  operating  and  earning  revenues  for 
two  years  prior  to  December  31, 1994; 
or  (4)  noncontrolling  institutional 
investors. 

65.  The  Commission  also  adopted  an 
alternative  to  the  25  percent  minimum 
equity  requirement  for  minority  and 
women-owned  businesses,  which 
permits,  a  single  investor  to  hold  as 
much  as  49.9  percent  of  its  equity, 
provided  the  control  group  holds  at 
least  50.1  percent.  Several  petitioners 
have  expressed  similar  concerns  with 
respect  to  the  need  to  revise  the  50.1 
percent  requirements.  Therefore,  in 
tandem  with,  and  for  the  same  reasons 
as,  the  modifications  to  the  25  percent 
equity  reqiiirement,  we  make  similar 
modifications  to  the  rules  governing  the 
50.1  percent  minimum  equity 
requirement.  Accordingly,  where  a 
minority  or  women-owned  business 
uses  the  50.1  percent  minimum  equity 
option,  we  will  require  only  30  percent 
of  the  total  equity  to  be  held  by  the 
principals  of  the  control  group  that  are 
minorities  or  women.  The  30  percent 
may  be  held  in  the  form  of  options. 


provided  these  options  are  exercisable 
at  any  time,  solely  at  the  holder's 
discretion,  and  at  an  exercise  price 
equal  to  or  less  than  the  ourent  market 
valuation  of  the  imderlying  shares  at  the 
time  of  short- form  filing.  The  remaining 
20.1  percent  may  be  made  up  of  shares 
and/or  options  held  by  investors  that  are 
not  women  or  minorities  under  the 
same  criteria  described  in  paragraph  64 
above.  That  is,  the  20.1  percent  portion 
of  the  control  group's  equity  may  be 
held  in  the  form  of  shares  or  stock 
options  by  any  of  the  following:  (1) 
Investors  in  the  control  group  that  are 
minorities,  women,  small  businesses  or 
entrepreneurs;  (2)  individuals  who  are 
members  of  an  applicant's  management 
team  (which  could  include  individuals 
who  are  not  minorities  or  women,  or 
individuals  who  have  affiliates  that 
exceed  the  entrepreneurs'  blo(iLs  and 
small  business  size  standards);  (3) 
existing  investors  of  businesses  in  the 
control  group  that  were  operating  and 
earning  revenues  for  two  years  prior  to 
December  31, 1994;  or  (4) 
noncontrolling  institutional  investors.^ 

66.  In  addition,  the  control  group 
minimum  equity  requirement  will  be 
reduced  three  years  from  the  date  of 
license  grant  as  suggested  by  Lehman 
Brothers,  but  the  control  group  must 
still  retain  voting  control  [i.e.,  50.1 
percent  of  the  vote).  According  the 
control  group  the  option  to  reduce  the 
equity  requirement  accommodates  the 
needs  of  designated  entity  ficensees  to 
raise  capita  as  they  build  out  their 
systems.  Significantly,  the  three-year 
mark  corresponds  with  the  end  of  the  no 
transfer  period  umder  our  ficense 
holding  rule.  In  the  case  of  a  Ucensee 
that  has  chosen  the  25  percent 
minimum  equity  option,  the  principals 


revenues  and  total  assets  will  be  added  to  the  gross 
revenues  and  assets  of  each  of  its  controlling 
sharaboidan  and  to  tfaoaa  of  all  afiUialM.  Th« 
reaulting  sum  moat  ba  under  $40  million  In  groaa 
revenuM  and  SSOO  million  in  total  asMli  The  groas 
revenuaa  and  total  aaaata  of  tha  company's 
preexisting,  noooontrolling  sharaholdara  ¥ii\\  be 
ignored,  however. 


**For  our  purposes,  we  deGne  institutional 
investors  in  a  manner  that  is  similar  to  the 
definition  that  is  used  by  the  Commission  in  the 
attribution  rules  applied  to  assess  compliance  ttriih 
the  broadcast  multiple  ownership:  rules.  We  modify 
that  definition  slightly.  ho%vever,  to  fit  this  service. 
Specifically,  we  expect  that  investment  companies 
will  be  important  sources  of  capital  formation  for 
designated  entities.  Accordingly,  we  adopt  a 
definition  that  specifically  includes  venture  capital 
firms  and  other  smaller  investment  companies  that 
may  not  be  included  in  the  definition  of  investment 
companies  found  in  15  U.S.C  80a-3  (which  is  cited 
in  our  broadcast  rules  at  47  CFR  73.355S  r4ote  2(c)). 
Specifically,  we  define  an  institutional  investor  as 
an  insurance  company,  a  bank  holding  stock  in 
trust  accounts  through  its  trust  department,  or  an 
investment  company  aa  defined  in  IS  U.S.C.  SOe- 
3(a)  without  reference  to,  or  incarporation  of,  the 
exemptions  set  forth  in  15  U.S.C  80a-3(b)  and  (c): 
provided  that  if  such  investment  company  is 
owned,  in  whole  or  in  part,  by  other  entities,  then 
such  ioveatment  compeny.  such  other  entities  and 
the  affiliataa  of  auch  other  entitiea,  Uken  as  a 
whole,  must  ba  primarily  engagad  in  the  businesa 
of  investing,  reinvesting  or  trading  in  securities  or 
in  distributing  or  providing  investment 
management  aervicaa  for  securities.  See  S  24.720(h). 
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in  the  control  group  will  only  be 
required  to  hold  10  percent  of  the 
licensee's  equity  after  three  years,  with 
no  further  equity  requirements  imposed 
on  the  control  group.  Similarly,  in  the 
case  of  a  licensee  that  has  used  the  50.1 
percent  minimum  equity  option,  the 
principals  in  the  control  group  will  be 
required  to  hold  20  percent  of  the 
licensee's  equity,  and  no  further  equity 
requirements  will  be  imposed  on  the 
control  group. 

67.  After  reviewing  the  record,  we  are 
persuaded  that  these  changes  will  aHbrd 
the  control  group  greater  flexibility  in 
raising  the  necessary  equity  for 
participation  in  the  entrepreneurs' 
blocks.  In  particular,  we  are  allowing 
that  10  (or  20.1)  percent  of  the  equity 
can  come  from  sources  that  otherwise 
would  not  qualify  for  the  control  group. 
In  making  these  limited  changes  to  the 
control  group  equity  requirements,  we 
believe  the  amended  rules  will:  (1) 
promote  investment  in  designated 
entities  generally;  (2)  attract  and 
promote  skilled  management  for 
applicants;  and  (3)  encourage 
involvement  by  existing  firms  that  have 
valuable  management  skills  and 
resources  to  contribute  to  the  success  of 
applicants. 

68.  With  respect  to  our  decision  to 
allow  investment  in  the  control  group 
by  investors  of  preexisting  firms,  the 
business  involved  must  be  a  going 
cuiicem  that  has  been  in  existence  for  a 
reasonable  period  of  time  prior  to 
adoption  of  our  rules  in  order  to  avoid 
any  sham  arrangements.  Specifically, 
the  business  involved  must  have  been 
operating  and  earning  revenues  for  at 
least  two  years  prior  to  December  31, 
1994  to  qualify  for  this  provision.  While 
we  Wtint  to  relax  the  control  group 
equity  requirements  slightly,  we  also 
recognize  there  may  be  an  incentive  for 
nonqualifying  investors  to  purchase 
substantial  interests  in  "preexisting" 
businesses  unless  we  place  some 
restrictions  on  those  investors.  As  a 
practical  matter,  however,  we  realize 
that  the  identity  of  noncontroUing 
investors  in  such  businesses, 
particularly  if  they  are  publicly-traded 
companies,  will  change  regularly.  We 
intend  that  the  allowed  equity  (10  or 
20.1  percent)  portion  should  be  held  by 
existing  investors  in  such  a  company 
although  we  will  not  place  limits  on 
who  qualifies  as  such  an  investor.  We 
emphasize,  however,  that  we  will 
scrutinize  any  significant  equity 
restructing  of  preexisting  companies 
that  occurs  after  adoption  of  our  rules. 
Wr  would  presiune  that  any  change  of 
eqvJty  by  an  investor  in  a  preexisting 
company  (that  is  in  an  applicant's 
control  group)  that  is  five  percent  or  less 


would  not  ie  significant,  and  the 
burden  is  cm  the  applicant  to 
demonstrate  whether  changes  in  equity 
that  exceed  five  percent  are  not 
significant.; 

69.  We  afco  agree  with  petitioners  and 
commenteisthat  greater  flexibility 
should  be  forded  to  any  applicant 
whose  ownership  structures  were 
establishedlbefore  our  designated  entity 
requiremens  were  formulated. 
Therefore,  is  a  further  modification,  if 
the  sole  control  group  member  of  an 
applicant  ii  a  business  that  was  in 
existence  a^d  had  earnings  from 
operations  jor  at  least  two  years  prior  to 
December  31, 1994,  we  offer  the  option 
that  control  group  principals 
establishing  the  applicant's  status  as  a 
minority  and/or  women-owned 
business,  small  or  entrepreneurial 
business  may  hold  10  percent  of  the 
applicant's  equity  if  the  25  percent 
equity  optii  »n  is  used,  or  a  20  percent 
equity  intei  est  if  the  50.1  percent  equity 
option  is  Uj  ed.^'  The  balance  of  the 
control  groi  tp's  equity  contribution  (i.e., 
15  or  30.1  fercent)  must  be  held  in  the 
form  of  shves  or  stock  options  by  any 
of  the  follotving:  (1)  Qualifying 
principals  i  n  the  control  group;  (2) 
individuali  who  are  members  of  the 
applicant's  management  team  (which 
could  inck  de  "nonqualifying" 
individuals );  or  (3)  existing  investors  of 
business  in  the  control  group  that  were 
operating  a  id  earning  revenues  for  two 
years  priorjto  December  31, 1994. 

70.  The  lower  equity  requirement  of 
10  percent  for  preexisting  companies 
that  are  sole  control  group  members 
addresses  the  concerns  of  these  firms, 
many  of  which  have  already  undergone 
successive  hsiuids  of  financing  that  may 
have  dilute  d  the  qualifying  investors' 
original  eqi  lity  interest  in  the  business. 
Existing  fir  ns  that  were  structured  prior 
to  the  adop  tion  of  the  entrepreneurs' 
blocks  regu  latory  scheme  are  less  likely 
to  become '  'fronts"  for  business  that 
would  not  lualify  for  the  entrepreneurs' 
block  or  th^  special  provisions  accorded 
designated  entities.  This  option  is  solely 
intended  td  accommodate  long-standing 
capital  stni  ctures  of  applicants  that  have 
already  be<  n  required  to  dilute  equity 
ownershipko  raise  capital.  Thus,  we 
will  require  that  the  portion  of  equity 
not  held  by  qualifying  principals  (15  or 
30.1  percent,  as  the  case  may  be)  to  be 
comprised  entirely  of  existing  investors 
of  the  com  )any  (unless  the  equity  is 
held  by  ms  nagement  or  qualified 


principals  of  the  control  group).  As  we 
stated  above,  we  recognize  that  for  many 
companies,  especially  those  that  are 
publicly-traded,  the  identities  of 
noncontrolling  investors  change 
regularly.  Thus  we  will  not  place  limits 
on  the  amount  of  time  a  particular 
individual  or  entity  must  have  been  an 
investor  in  the  company.  We  emphasize, 
however,  that  we  will  scrutinize 
carefully  appUcants  that  engage  in 
significant  equity  reshufiling  after 
adoption  of  our  rules.^"  By  giving 
preexisting  applicants  additional 
flexibility,  we  do  not  intend  to  place 
other  applicants  at  a  competitive 
disadvantage  by  permitting  greater 
capital  infusion  from  institutional 
investors. 

71.  In  implementing  our 
requirements,  we  will  provide  that 
where  the  interests  in  question  are  not 
held  directly  in  the  applicant,  a 
multiplier  will  be  used  to  adculate  the 
effective  interests  held  by  the  control 
group  principals  toward  fulfillment  of 
the  minimum  equity  requirement.  In 
addition,  we  will  use  a  multiplier  to 
calculate  the  interests  of  noncontrolling 
investors  in  the  control  group  so  as  to 
assess  compliance  with  the  25  percent 
nonattributable  equity  limit,  ^s  A 
multiplier  is  a  traditional  tool  used  by 
the  Commission  to  calculate  the 
eflective  ownership  levels  of  investors 
that,  through  one  or  more  intervening 
corporations,  hold  indirect  interests  in  a 
licensee.*" 


^This  equi  y  may  be  held  outright  or  in  the  fonn 
of  options  pre  /ided  these  options  are  exercisable  at 
any  time,  sole  y  at  the  holder's  discretion,  and  at 
an  exercise  pt  ce  equal  to  or  less  than  the  current 
market  valuat  on  of  the  underlying  shares  at  the 
time  of  the  Rl  ng  of  the  short-form  application. 


■■•We  will  presume  that  a  change  in  equity  by  an 
investor  (in  a  preexisting  business)  of  Tive  percent 
or  less  is  not  significant,  and  the  burden  is  on  the 
applicant  to  demonstrate  whether  equity  changes 
above  Five  percent  are  not  signiHcant. 

^"  We  illustrate  the  application  of  a  multiplier  as 
follows:  If  a  member  of  a  minority  group  or  a 
woman  holds  a  25  percent  equity  interest  in  a 
corporate  member  of  the  control  group  and  that 
corporation  holds  a  25  percent  equity  interest  in  the 
applicant,  the  effective  interest  for  purposes  of 
assessing  compliance  with  the  minimum  equity 
requirement  would  be  6.25  percent  (i.e..0.25  x  0.25 
=  6.25).  This  falls  well  below  the  25  percent 
requirement  of  our  original  rule.  Correspondingly, 
if  a  noncontrolling  (and  nonqualifying)  investor 
holds  a  40  percent  interest  in  a  corporate  member 
of  a  control  group  and  that  corporation  holds  25 
percent  of  the  applicant's  total  equity,  the  effective 
interest  held  in  the  applicant  by  the  investor  would 
be  10  percent  (i.e..  0.25  x  .40  >  10.00).  If  that  same 
investor  also  owns  more  than  15  percent  of  the 
applicant's  equity  outside  of  the  control  group,  it 
would  exceed  the  25  percent  non-attributable 
equity  limit. 

«»See.  e.g..  47  CFR  73.3555  Note  2(d)  (indicating 
that  attribution  ownership  interests  in  a  broadcast 
licensee,  cable  television  system  or  daily  newspaper 
that  are  held  indirectly  by  a  party  through  one  or 
more  intervening  corporations  will  be  determined 
by  successive  multiplication  of  the  ownership 
percentages  for  each  link  in  the  vertical  ownership 
chain).  We  note  that  the  multiplier  used  here  does 
not  employ  the  51  percent  control  exception  used 
in  the  broadcast  context  since  we  are  using  a 
multiplier  only  to  determine  a  control  group 
mendier's  equity  in^-estment,  not  whether  such 
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72.  Additionally,  in  a  written  ex  parte 
presentation,  Metricom  requests  that  we 
exempt  small,  publicly-traded 
corporations  with  widely  dispersed 
voting  stock  ownership  from  our  control 
group  requirement.  Metricom  contends 
that  the  control  group  concept  is 
unworkable  for  small,  publicly-traded 
companies,  because  it  would  not  be 
possible  to  identify  a  group  of 
shareholders  that  own  50.1  percent  of 
the  corporation's  voting  stock.  As  a 
result,  such  corporations  could  be 
unable  to  establish  eligibility  for  the 
entrepreneurs'  blocks,  or  status  as  a 
small  business.  Metricom  proposes  a 
test  for  identifying  small,  publicly- 
traded  corporations  with  widely- 
dispersed  voting  stock  owmership  that 
closely  follows  guidelines  used  by  the 
Securities  and  Exchange  Commission. 

73.  We  will  adopt  Metricom's 
proposal,  and  create  a  limited 
exemption  from  the  control  group 
requirement  for  small,  publicly-traded 
corporations  with  widely  dispersed 
voting  stock  ownership.  As  Metricom 
points  out,  a  significant  number  of 
small,  publicly  traded  companies  have 
such  widely  dispersed  voting  stock 
ownership  that  no  identifiable  control 
group  exists  or  can  be  created.  Without 
a  control  group,  such  companies  may 
not  be  able  to  bid  for  entrepreneurs' 
block  licenses  or  quality  for  small 
business  status  even  though  their  gross 
revenues  and  assets  meet  our  financial 
caps.  It  was  not  the  Commission's  intent 
that  these  companies  be  denied  the 
opportunity  to  bid  on  the  entrepreneurs 
block,  or  to  qualify  for  treatment  as  a 
small  business. 

74.  Consistent  with  Metricom's 
proposal,  a  small,  publicly-traded 
corporation  will  be  found  to  have 
dispersed  ownership  of  voting  stock  if 
no  person  (including  any  "group"  as 
that  term  is  used  in  the  Securities 
Exchange  Act  of  1934)  •»'  has  the  power 
to  control  the  election  of  more  than  15 
percent  of  the  corporation's  directors.  In 
addition,  we  will  require  that  no  person 
shall  have  an  equity  interest  in  the 
applicant  for  more  than  15  percent, 
which  is  consistent  with  out  revised 
equity  requirements  for  small  business 
applicants  utilizing  a  control  group. 
Under  those  requirements  small 
business  principals  in  an  applicant's 


member  has  control  or  substantial  influence  over 
the  applicant. 

<'  15  U.S.C  78(a)  efseq.  (Section  13(d)  and 
Section  13(g)  state  that  "when  two  or  more  persons 
act  as  a  partnership,  limited  partnership,  syndicate, 
or  other  group  for  the  purpose  of  acquiring,  holding, 
or  disposing  of  securities  in  an  issuer,  such 
syndicate  or  group  shall  be  deemed  a  'person'  and 
therefore  required  to  make  the  disclosures  indicated 
in  those  suteections"). 


control  group  must  hold  at  least  15 

percent  interest  in  the  applicant  (in 
combination  v«th  an  additional,  10 
percent  equity  interest  that  may  come 
from  "nonqualifying"  sources).  A  15 
percent  equity  requirement  is 
appropriate  here  because  the  same 
percentage  of  equity  is  needed  for  a 
small  business  applicant's  control  group 
to  satisfy  its  equity  obligations  (unless  it 
is  a  preexisting  company),  and  because 
a  15  percent  equity  cap  is  likely  to 
ensure  that  no  control  questions  arise. 
We,  emphasize  that  this  control  group 
exemption  will  only  apply  to  an 
applicant  or  licensee  that  is  not 
controlled  by  any  entity  or  group  other 
than  corporate  management,  as  should 
be  the  case  where  there  is  no 
identifiable  group  of  shareholders 
holding  a  controlling  interest  in  the 
company's  voting  stock.  A  small 
corporation  that  has  dispersed  voting 
stock  ownership  and  no  controlling 
affiliates  will  therefore  not  be  required 
to  aggregate  with  its  owrn  revenues  and 
assets  the  revenues  and  assets  of 
management  and  shareholders  for 
purposes  of  entrepreneurs'  block 
eligibility  or  small  business  status. 

75.  Small,  publicly-traded 
corporations  that  choose  to  exempt 
themselves  trom  the  control  group 
requirement  must  own  all  the  equity 
and  voting  stock  of  the  applicant  or 
licensee.  We  find  their  ability  to  reply 
on  the  corporation's  existing  capital 
structure  to  introduce  new  pwssive 
investment  on  an  ongoing  basis 
provides  a  level  of  flexibility  that  is 
comparable  to  applicants/hcensees  with 
an  identifiable  control  group.  We  note 
that  minority  and/or  women-owned 
businesses  would  not  qualify  for  this 
exemption  since  a  control  group  is 
necessary  to  determine  whether  the 
applicant  is  controlled  by  minorities  or 
women. 

76.  Finally  we  consider  a  few  other 
points.  First,  as  BET  requests,  we  clarify 
that  an  individual  can  be  the  control 
group  of  an  applicant,  so  long  as  our 
equity  requirements  and  other 
provisions  are  satisfied.  In  response  to 
Lehman  Brothers'  concerns,  we  clarify 
the  control  group  requirements  to 
provide  that  control  group  investors 
must  receive  dividends,  profits,  and 
regular  and  liquidating  dfistributions  in 
proportion  to  their  actual  possession  of 
equity  holdings,  rather  than  in 
proportion  to  thefr  interest  in  the  total 
equity  (which  may  include  options  not 
yet  exercised).  Finally,  we  see  no 
conflict  in  our  rules  with  a  Pacific 
Telesis'  proposal  to  allow  designated 
entities  and  their  partners  to  allocate 
amongst  themselves  tax  benefits  on  a 
non-pro  rata  basis. 


De  Facto  Control  Issues  and 
Managetnent  Contracts 

77.  In  the  Fifth  Report  and  Order,  we 
provided  that  the  designated  entity 
control  group  must  have  de  facto  as  well 
as  de  jure  control  if  the  applicant  and 
must  be  prepared  to  demonstrate  that  it 
controls  the  enterprise.  The  requirement 
of  de  facto  control  arises  fiom  Section 
310(d)  of  the  Communications  Act,  47 
U.S.C.  310(d),  which  prohibits  any. 
transfer  or  assignment  of  license  or 
transfer  of  control  of  a  corporation 
holding  a  license  without  the 
Commission's  authorization.  To  help  in 
determining  what  constitutes  a  transfer 
of  control  under  this  statutory  provision 
we  follow  precedent  defining  de  facto 
control.*2  vVe  also  apply  this  standard  in 
the  case  of  designed  entities  to 
determine  whether  the  applicant  is  in 
fact  controlled  by  quahfying  individuals 
or  entities.  Several  petitioners  seek 
reconsideration  or  clarification  of  our  de 
facto  control  standard,  particularly  as  it 
applies  to  questions  of  de  facto  control 
by  the  designated  entity  control  group 
and  use  of  management  contracts  by 
bcensees. 

Definition  of  De  Facto  Control 

78.  The  Fifth  Report  and  Order  does 
not  set  forth  specific  guidelines  defining 
de  facto  control  in  the  entrepreneurs' 
block  context.  Because  issues  of  de  facto 
control  are  necessarily  fact-specific,  we 
have  treated  the  issue  as  one  to  be 
handled  on  a  case-by-case  basis.*^ 
Consequently,  a  wide  variety  of  factors 
may  be  relevant  to  determining  whether 
a  control  group  Has  de  acta  control  of 

a  particular  applicant,  applying  in  the 
entrepreneurs'  blocks. 

79.  Some  petitioners  ask  us  to  provide 
more  specific  guidelines  with  respect  ti 
what  dies  and  does  not  constitute  de 
facti  control.  Omnipoint  states  that  such 
guidelines  would  help  designated  entity 
applicants  in  setting  up  their 
management  structure  Others  seek 
assurance  that  designated  entity  control 
groups  can  meet  the  de  facto  control  test 
even  if  they  enter  into  agreements 
containing  "standard  "  covenants  for  the 
protection  of  non-majority  or  non-voting 
shareholders,  e.g.,  supermajority  voting 
requirements  for  major  corporate 
changes,  liquidation  preference 
(commonly  in  the  form  of  preferred 
stock),  rights  of  first  refusal,  veto  rights 
concerning  particular  corporate 


♦»  See  Rochester  Telephone  v.  United  States,  23 
F.  Supp.  634,  636  (S.D.N.Y  1938),  o/f  rf,  307  U.S. 
125  (1939):  Lorein  Journal  Co.  v.  FOC.  351  F.2d  824, 
827-828  (D.C  Cir.  1965 ,  cerl.  denied.  383  U.S.  967 
(1966). 

*^  Stereo  Broadcasters.  Inc.,  55  FCC  2d  819. 82! 
(1975),  modified,  59  FCC  2d  1002  (1976). 
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transactions,  or  the  preemptive  right  to- 
purchase  stock  to  prevent  dilution. 

80.  We  continue  to  believe  that 
determinations  of  defactir  control  for 
piuposes  of  determining  designated 
entity  eligibility  for  entrepreneurs' 
blocks  are  inherently  factual  therefore 
will  require  case-by-case  determination 
Nevertheless,  to  provide  a  level  of 
certainty  for  designated  entities  and  to 
ensure  that  designated  entities  maintain 
de  facto  control,  we  believe  it  is 
appropriate  to  articulate  some 
guidelines  for  defining  de  facto  control 
in  this  context.  We  therefore  clarify  that 
a  designated  entity  or  entrepreneurs' 
control  group  must  demonstrate  at  least 
the  following  indicia  of  control  to 
establish  that  it  retains  de  facto  control 
of  the  applicant  (1)  The  control  group 
must  constitute  or  appoint  more  than  50 
percent  of  the  board  of  directors  or 
partnership  management  committee:  (2) 
the  control  group  must  have  authority  to 
appoint,  promote,  demote  and  fire 
senior  executives  that  control  the  day- 
to-day  activities  of  the  licensee;  (3)  the 
control  ^oup  must  play  in  integral  role 
in  all  major  management  decisions;  and 
(4)  in  the  case  of  applicants  controlled 
by  minorities  and  women,  at  least  one 
minority  or  female  control  group 
member  must  have  senior  managerial 
responsibility  over  day-to-day 
operations,  e.g..  as  President  or  CEO  of 
the  licensee.**  We  emphasize,  however, 
that  these  criteria  are  guidelines  only 
and  are  not  necessarily  dispositive  of 
the  issue  of  de  facto  control  in  all 
situations.  Even  where  these  criteria  are 
met,  therefore,  the  determination  of 
whether  de  facto  control  exists  will 
depend  on  the  totality  of  circumstances 
in  thcparticular  case. 

81.  With  respect  to  provisions 
benefitting  non-majority  or  non-voting 
shareholders,  we  recognize  that 
inclusion  of  such  provisions  in  a 
common  practice  to  induce  investment 
and  onsure  that  the  basic  interests  of 
such  shareholders  are  protected.  For 
example,  many  corporations  require  a 
supermajority  of  shareholders  to 
approve  major  corporate  decisions  such 
as  taking  on  additional  debt,  significant 
corporate  acquisitions,  or  issuance  of 


**  These  same  four  indicia  will  be  used  to 
determine  whether  the  "qualified"  members  of  the 
control  group  [i.e.,  women,  minorities,  and  small 
business  or  entrepreneurial  principals)  have  de 
facto  control  over  the  control  group.  For  example, 
in  a  women^owned  limited  partnership  applicant 
with  one  corporate  general  partner,  the  women 
shareholders  of  that  corporation  must  constitute,  or 
be  able  to  appoint,  more  than  50  percent  of  the 
board,  appoint  and  fire  senior  executives,  play  an 
integral  role  in  all  rnajor  management  decisions, 
and  at  least  one  of  the  womt  n  must  have  senior 
managerial  responsibility  over  day-to-day 
operations. 


new  sto  L  Similarly,  strategic  investors 
making  aige  passive  equity 
contribijtions  to  a  company  frequently 
insist  on  a  right  of  first  refusal 
exercisable  in  the  event  that  a  third 
party  sef  ks  to  purchase  the  company. 
We  agre^  with  petitioners  that  allowing 
such  provisions  enhances  the  ability  of 
designated  entities  to  raise  needed 
capital  from  strategic  investors,  thereby 
bolsteriag  their  fiiutncial  stability  and 
competiiive  viability.  We  believe, 
howevei.  that  precedent  provides 
guidanc^  in  determining  the  appropriate 
extent  to  which  these  safeguards  may 
protect  mvestment.  We  therefore  clarify 
that  unqer  our  case  law  non-majority  or 
non-voting  shareholders  may  be  given  a 
decision-making  role  (through 
supermajority  provisions  or  similar 
mechanisms)  in  major  corporate 
decisions  that  fundamentally  affect  their 
interests  as  shareholders  without  being 
deemedjto  be  in  de  facto  control.*'  Such 
decisions  generally  include:  (1)  Issuance 
or  reclassification  of  stock;  (2)  setting 
compei^iation  for  senior  management; 
(3)  expehditures  that  significantly  afiiect 
market  Capitalization;  (4)  incurring 
significant  corporate  debt  or  otherwise 
encumbering  corporate  assets;  (5)  sale  of 
major  corporate  assets;  and  (6) 
fiindamintal  changes  in  corporate 
structure,  including  merger  or 
dissolution.^  We  also  clarify  that  non- 
majoritv  or  non-voting  investors  may 
hold  ri^ts  of  first  refusal,  provided  that 
right  is  exercisable  only  to  prevent 
dilution  of  the  investor's  interest  or  a 
transfer  ofcontrol  by  the  control  group 
to  a  thir  1  party.  We  also  observe  that  we 
would  I  ot  look  favorably  upon  an 
assigiun  snt  or  transfer  of  a  license  that 
resultec  from  rights  of  first  refusal  being 
exercise  1  if  (1)  die  holder  of  such  rights 
was  a  m  mager  of  the  licensee,  and  (2) 


consent  r: 
MQCoi 
BriUsh  T( 
we  evalu. 


♦>See.  <  g..  News  International,  97  FCC  2d  349, 
357-66,  (1  )84)  (describing  minority  shareholder 

consent  rights  that  serve  to  protect 
interest  aiid  do  not  constitute  a  transfer  ofcontrol); 
Data  Tmmmissions,  44  FCC  2d  935, 93&-37  (1974) 
(same).     [ 
**Our  i^ost  recent  decision  on  such  voting  and 

hts  addressed  an  agreement  between 

lUnications  Corporation  (MQ)  and 
immunications  pic  (BT).  In  that  Order, 

lad  whether  particular  voting  and  consent 
rights  intended  to  protect  BT's  investment  in  MQ 
triggered  4  transfer  of  Control.  See  Declaratory 
Ruling  anH  Order.  9  FCC  Red  (1994).  We  indicated 
that  covennts  that  give  a  party  the  power  to  block 
certain  m^or  tratiMctions  of  a  company  do  not  in 
and  of  themselves  represent  the  type  of  transfer  of 
corporate  (xtntrol  envisioned  by  Section  310(d)  of 
the  Communications  Act.  We  found  it  signiRcant, 
however,  that  while  BT  could  block  certain  major 
transactiofes  by  MCI.  BT  could  not  compel  MCI  to 
engage  in  luch  major  transactions.  Thus,  we 
conclude*  that  BTs  power  was  permissibly  limited 
to  protect  ng  its  own  Investment  in  MC3.  Id.  9  FCC 
Red  at  391  2.  See  Alto  McCaw  CeuUar 
Commuiu  rations.  Inc.,  4  FCC  Red  37S4  (Cora.  Car. 
Bur.  1989  . 


there  was  evidence  the  manager  had  not 
acted  to  maximize  the  profitability  of 
the  business  in  order  to  ensure  that  the 
options  would  be  exercised  at  a  lower 
price. 

82.  While  we  conclude  that  the 
provisions  described  above  will 
generally  not  be  considered  to  deprive 
an  otherwise  qualified  control  group  of 
de  facto  control,  some  proposals  made 
by  petitioners  and  comments  to  benefit 
non-majority  shareholders  would 
violate  this  standard.  For  example,  non- 
majority  shareholders  should  not  have 
the  power  to  select  or  replace  members 
of  the  control  group  or  key  employees 
of  the  corporation.  Further,  as  discussed 
in  the  Second  Report  and  Order  in  this 
docket,  we  do  not  intend  to  restrict  the 
use  of  preferential  dividends  and 
liquidation  preferences.  We  will 
scrutinize,  however,  any  mechanisms 
that  deprive  the  control  group  of  the 
ability  to  realize  a  financial  benefit 
proportional  to  its  ownership  of  the 
applicant.  Finally,  we  emphasize  that 
any  final  determination  of  whether  a 
control  group  has  yielded  de  facto 
control  to  outside  investors  must 
depend  on  the  circumstances  of  the 
particular  case.  For  example,  while 
certain  provisions  benefitting  non- 
majority  investors  may  not  give  rise  to 

a  transfer  of  control  when  considered 
individually,  the  aggregate  effect  of 
multiple  provisions  could  be  sufficient 
to  deprive  the  control  group  of  de  facto 
control,  particularly  if  the  terms  of  such 
provisions  vary  from  recognized 
standards.*^  To  facilitate  review  of  such 
provisions,  we  will  amend  the  Form  401 
(long-form)  ♦■  to  require  winners  of  C 
and  F  block  auctions  to  disclose  any 
such  convenants  and  terms  that  protect 
non-majority  investors'  rights  in  the 
licensee. 

Management  Contracts 

83.  An  issue  of  concern  to  many 
petitioners  and  commenters  is  whether 
designated  entities  may  enter  into 
management  agreements  with  third 


♦'In  assessing  whether  such  provisions  vary  from 
recognized  standards,  the  Commission  may  assess 
whether  the  provisions  are  accepted  measures  to 
protect  financial  interests  of  nonctroiling  investors. 
See,  e.g.  Model  Business  Corporatioiu  Act  and 
Uniform  Limited  Partnership  Act. 

"•FCC  Form  600  will  replace  both  Form  401 
(used  under  Part  22  of  the  Commission's  Rules)  and 
Form  574  (used  under  Part  90  of  the  Commission's 
Rules).  Third  Report  and  Order  in  Gen.  Docket  No. 
93-252,  FCC  94-212  (released  September  23. 1994) 
1286.  Applicants  must  use  Form  600  beginning 
January  2. 1995.  Id.  fl  298,  414.  the  Commission 
has  received  a  Motion  for  Stay  of  the  January  2, 
1995  effective  date,  which  is  currently  pending. 
National  Association  of  Business  and  Educational 
Radio,  Inc..  Motion  for  Partial  Stay  of  the  Third 
Report  and  Order  in  Gen.  Docket  No.  93-252.  Bled 
November  4. 1994. 
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parties  without  being  deemed  to  have 
engaged  in  an  unauthorized  transfer  of 
control.  Although  we  did  not  expresslv 
address  this  issue  in  the  Fifth  Report 
and  Order,  we  have  traditionally 
scrutinized  common  carrier 
management  agreements  for  this 
purpose  under  the  Intemiountain 
Microwave  test,'"'  and  we  recently 
extended  the  use  of  this  test  to  all  CMRS 
providers  in  our  Fourth  Eeport  and 
Oder  in  Gen.  Docket  93-252.«'  Under 
this  test,  a  licensee  may  enter  into  a 
management  agreement  with  a  third 
party  provided  that  the  licensee  retains 
exclusive  responsibility  for  operation 
and  CO)  trol  oithe  licensed  facilities,  as 
detemiiiied  by  the  following  six  factors: 
(1)  Unfettered  use  of  licensed  facilities 
and  equipment;  (2)  day-to-day  operation 
and  control;  (3)  determination  of  and 
carrj'ing  out  of  policy  decisions:  (4) 
employTnent.  supervision,  and  dismissal 
of  personnel;  (5)  payment  of  financial 
obhgations;  and  (6)  receipt  of  profits 
from  operation  of  the  licensed  facilities. 

84.  hi  its  petition.  Pacific  Bell 
contends  that  the  Intemwuntain 
Microwave  test  needs  to  be  clarified  to 
eliminate  uncertainty  about  the 
permissible  scope  of  management 
agreements.  Pacific  Bell  notes  that  the 
D.C.  Circuit  has  recently  remanded  a 
case  in  which  the  Commission 
purportedly  misapplied  the 
Intemiountain  test  and  argues  that 
further  guidance  from  the  Commission 
is  therefore  needed  to  prevent  sham 
agreements  between  designated  entities 
and  third  party  managers.  Other  parties 
also  support  the  view  that  the 
Commission  should  clarify  its  standards 
regarding  management  contracts,  but  do 
not  necessarily  agree  about  what 
standard  should  be  anticipated. 
NABOB,  for  example,  argues  that  the 
Intemiountain  test  is  too  rigid  and  that 
a  more  flexible  standard  should  be 
applied  to  designated  entities  who  enter 
into  management  agreements.  Columbia 
PCS,  on  the  other  hand,  contends  that 
the  Commission  should  apply  a  stricter 
standard  by  limiting  managers  to 


♦•See  Inlermountain  Micmwatfe,  Inc.,  24  Rad. 
Reg.  (P*B)  983  (1963)  Intermountain  MicrvKove). 
See  also  Memorandum  Opinion  and  Order  in  CC 
Docket  No.  90-257  [La  Star  Cellular  Telphone 
Company),  FCC  94-299  (adopted  Nov.  18, 1994: 
released )  (on  remand  from  the  D.C  Circuit). 

^Fourth  Report  and  Order,  Gen.  Docket  No.  93- 
252,  PCC  94-270  (released  Nov.  18,  1994).  <|20.  In 
this  order,  we  also  concluded  that  management 
contracts  could  be  considered  "attributable 
interests"  for  purposes  of  the  PCS/cellular/SMR 
spectrum  cap  even  if  they  did  not  confer  control 
under  the  Intermountain  Microwave  standard.  This 
conclusion  applies  only  for  spectrum  cap  purposes, 
however,  and  does  not  affect  underlying  analysis  of 
when  a  mangement  affect  our  undering  analysis 
when  a  management  contract  gives  rise  to  aii 
unauthorized  transfer  of  control.  Id  at  125. 


performing  discrete  functions  on  a 
subcontractor  basis  as  opposed  to 
assuming  broad  responsibility  for 
system  management. 

85.  We  have  recently  held  in  Gen. 
Docket  93-252  that  the  Intermountain 
Microwave  standard  applies  to  all  CMRS 
licensees  who  enter  into  management 
contracts.  Because  we  have  determined 
that  broadband  PCS  licensees  will  be 
presumptively  classified  as  CMRS 
providers,*!  we  reaffirm  the 
applicability  of  the  Intermountain 
standard  here.  We  disagree  with 
NABOB'S  view  that  this  standard  is  not 
sufficiently  flexible  to  account  for  the 
management  needs  of  designated 
entities.  The  six  Intermountain  factors 
provide  reasonable  benchmarks  for 
ensuring  retention  of  control  by  the 
licensee  while  allowing  for  full 
consideration  of  the  circumstances  in 
each  case.  In  the  case  of  designated 
entity  applicants,  they  will  ensure  that 
designated  entities  participate  actively 
in  the  day-to-day  management  of  the 
company  while  allowing  reasonable 
flexibility  to  obtain  services  from 
outside  experts  as  well.  We  believe  that 
relaxing  the  Intermountain  standard,  by 
contrast,  could  give  rise  to  sham 
agreements  in  which  designated  entities 
do  not  exercise  actual  control. 

86.  While  we  reject  the  view  that 
scrutiny  of  management  contracts 
should  be  relaxed,  we  also  disagree  with 
the  view  that  such  contracts  should  be 
subject  to  a  stricter  standard  than  we 
have  applied  previously.  We  conclude 
that  limiting  managers  to  discrete 
"subcontractor"  functions,  as  Columbia 
PCS  proposes,  could  prevent  designated 
entities  from  drawing  on  managers  with 
broad  expertise.  Moreover,  whether  a 
manager  undertakes  a  large  number  of 
operational  functions  is  irrelevant  to  the 
issue  of  control  so  long  as  ultimate 
responsibility  for  those  functions 
resides  with  the  licensee. 

Attribution  Rules 

Voting  Equity 

87.  The  Fifth  Report  and  Order 
provided  that  an  investor  may  hold  a  25 
percent  passive  equity  interest  in  the 
entrepreneurs'  block  applicant  before  its 
interest  is  attributable  for  purposes  of 
our  eUgibility  rules.'^  in  addition,  the 
passive  equity  investment  for  closely- 
held  companies  could  include  no  more 
than  five  percent  voting  equity,  while 
publicly-traded  companies  could 
include  no  more  than  15  percent  voting 
equity.  In  a  subsequent  Order,  we 
increased  the  threshold  percentage  of 


»'  See  Second  Report  and  Order.  Gen.  Docket  No 
93-252, 9  FCC  Red  141 1  (1994)  at  1 1 19. 
""^Fifth  Report  and  Ordfr.  KX:  94-178  «l  1 158. 


non-attributable  voting  equity  from  five 
percent  to  15  percent  for  closelv-held 
companies.*'  Similarly,  for  the 
alternative  equity  option  available  to 
women  and/or  minority  principals,  the 
49.9  percent  passive  investment  could 
include  no  more  than  15  percent  \nfing 
equity. 

88.  Petitioners  request  that  the 
Commission  increase  the  threshold 
percentage  of  non-attributable  voting 
equity  from  15  percent  to  an  amount 
ranging  from  20  percent  to  49  percent 
In  addition,  petitioners  request  that  the 
Commission  clarify  whether  the  existing 
rules  permit  nonattributable  investors 
outside  of  the  control  group  to  hold  a 
less  than  25  percent  or  a  less  than  or 
equal  to  25  percent  equity  interest  in  the 
applicant.  Also,  on  reconsideration  of 
our  Order  on  Reconsideration  parties 
have  debated  our  decision  to  raise  the 
voting  equity  threshold  for  closely-held 
applicants  from  five  to  15  percent.  AIDE 
argues  that  raising  the  voting  level  of 
closely-held  applicants  is  imprudent 
because  it  increases  the  likelihood  that 
big  business  will  control  the  applicant. 
AMP  disagrees  with  AIDE  that  1 5 
percent  voting  control  would  increas»» 
the  likelihood  of  shams,  because  1 5 
percent  is  still  not  a  controlling 
percentage.  Rather,  AMP  argues  that 
increasing  the  permissible  level  of 
voting  equity  will  enable  applicants  to 
attract  more  equity  financing,  thereby 
increasing  the  applicants  likelihood  of 
success. 

89.  We  amend  our  attribution  rules  tn 
raise  the  voting  equity  threshold  that 
qualifies  an  investor  as  having  an 
attributable  interest  in  an  applicant  to 
25  percent.  We  will  raise  the  voting 
equity  level  for  both  publicly-traded  and 
closely-held  corporations,  and  will 
apply  the  25-percent  threshold  for  the 
25/75-percent  equity  option  available  ti» 
all  applicants  and  to  the  49.9/50.1 
percent  equity  option  additionally 
available  to  minority  and/or  women 
applicants.  We  observe  that  25  percent 
is  the  percentage  suggested  by  both 
CTIA  and  BET.  We  agree  with  CTIA  that 
investors  will  be  more  likely  to  invest  in 
new  companies  if  they  have  the  ability 
to  protect  their  investment  through 
increased  voting  rights.  We  also  agree 
that  a  25-percent  voting  interest  will  not 
convey  a  significantly  greater  risk  of 
control  than  a  15-percent  voting 
interest.  BET  asserts  that  higher  voting 
thresholds  will  enable  a  larger  number 
of  existing  companies — those  which 
have  established  financial  structures 
with  a  higher  percentage  of  voting  stock 
owned  by  non-controlling 


'^  Onier  on  Re<onsideration,  FCC  94-217  al  1 1 
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stockholders— to  compete  in  the 
entrepreneurial  block.  Furthermore,  in 
other  contexts.  Congress  has  used  a  25- 
percent  threshold  as  a  measure  of 
determining  control.  For  example, 
under  Section  310(b)  of  the 
Communications  Act.  47  U.S.C.  310(b). 
foreign  companies  are  permitted  to 
directly  or  indirectly  control  up  to  25 
percent  of  CMRS  licensees.  We  believe 
that  in  this  context  as  well,  a  25-percent 
threshold  strikes  an  appropriate  balance 
between  the  need  to  encourage 
investment  and  our  goal  of  ensuring  that 
designated  entities  remain  in  clear 
control.  Finally,  for  purposes  of 
clarification,  the  maximum  peimi.  ^ble 
nonattributable  equity  level  may  be  no 
greater  than  25  percent  of  the 
applicant's  total  equity  and  includes  the 
right  to  vote  such  share  [e.g..  through 
voting  trusts  or  other  arrangement).-*^ 

90.  Additionally,  however,  to 
discourage  large  investors  from 
circumventing  our  equity  limitations  for 
nonattributable  investors,  we  clarify  that 
persons  or  entities  that  are  af&liates  of 
one  another,  or  that  have  an  "identity  of 
interests."  will  be  treated  as  though  they 
were  one  person  or  entity  and  their 
ownership  interests  aggregated  for 
purposes  of  determining  compliance 
with  our  maximimi  nonattributable 
equity  limits.  We  will  aggregate  their 
ownership  interests  in  calculating  their 
total  equity  interests  in  the  applicant 
and  in  determining  whether  their  gross 
revenues  and  assets  will  be  attributed  to 
the  applicant.  Thus,  for  example,  if  two 
entities  form  a  }oint  venture  or 
consortium  to  apply  for  broadband  PCS 
A  and  B  block  licenses,  they  have  an 
identity  of  interests  that  is  characteristic 
of  affiliates,  and  will  be  treated  as  a 
single  entity  when  investing  in  the  same 
entrepreneurs'  block  applicant.  See  47 
CFR  24.72(1)(3);  see  also  47  CFR  24.204, 
note  1.  Consequently,  under  our  rules 
we  would  aggregate  all  equity 
investments  in  the  applicant  and  count 
it  as  a  single,  possibly  attributable 
investment  in  the  applicant  where  such 
investors  have  an  identity  of  interests. 

ChMiership  Interests 

9t.  The  Fifth  Report  and  Order  states 
that  ownership  interests  are  to  be 
calculated  on  a  fully  diluted  basis  and 
that  all  agreements  such  as  warrants, 
stock  options  and  convertible 
debentures  will  generally  be  treated  as 
if  the  rights  thereunder  have  been  fully 
exercised.  Designated  entities  are 
required  to  disclose  any  business  five 


percent  cp-  more  of  whose  stocks, 
warrants,  options  or  debt  securities  are 
owned  bv  the  applicant  or  an  officer, 
director,  stockholder  or  key 
managen  ent  personnel  of  the 
applican  ." 

92.  Pet  tioners  and  ex  parte 
commeni  srs  request  that  we  clarify  our 
rules  reg  rding  the  treatment  of  various 
ownershf)  instruments  such  as 
warrants,  stock  options  and  convertible 
debentures.  Additionally,  commenters 
have  asktd  whether  rights  of  fiirst  refusal 
are  consi  lered  options  and  how  stock 
"calls"  ai  td  "puts"  will  be  treated.  A 
"put"  op  ion  gives  the  holder  the  right 
to  sell  a  J  lare  of  stock  at  a  specified 
price  at  a  ly  time  up  to  the  expiration 
date.  Coi  versely.  a  "call"  option  gives 
the  holder  the  right  to  buy  a  share  of 
stock  at  a  specified  price,  known  as  the 
"exercisd  price." 

93.  In  general,  we  will  treat  stock 
options  n  fully  exercised  with  the 
exceptioi  of  some  ownership 
instnunents.  We  recognize  that  some 
forms  of  options  are  common  and  often 
beneficial  to  the  management  of  a 
companyL  Many  companies,  for. 
example^  include  stock  options  in  senior 
management  compensation  packages. 
We  also  lecognize  that  treating  options 
as  fully  epcercised  will  encourage 
companies  to  hire  minorities  and 
women  for  top  management  positions, 
because  tny  options  they  receive  will 
count  toirard  the  equity  eligibility 
requirenaent. 

94.  Wa  decide  that  for  purposes  of 
calculating  ownership  interests, 
however!  some  ownership  instruments 
will  not  \e  treated  as  "fully  diluted",  or 
will  not  he  considered  options 
generally.  For  example,  we  will  not 
considerirights  of  first  refusal  as  options 
when  calculating  ownership  interests. ^^ 
Rights  ol  first  refusal  differ  from  other 
types  of  I  )ptions  because  they  cannot  be 
exercise!  unless  there  is  a  proposed  sale 
to  a  thirc  party.  Sales  and  transfers  to 
third  pai  ies  are  restricted  during  the 
holding  teriod.  so  rights  of  first  refusal 
do  not  tl  reaten  the  composition  of 
designati  d  entities.*'  At  the  end  of  the 
fivfr-yeai  period,  it  will  still  be  the 
designati  :d  entity's  decision  as  to 
whether  to  sell  the  business,  which 
ensures  mat  the  designated  entity 
controls  the  decision  whether  tp  sell. 


**¥ot  example,  an  investor  holding  2S  percent  of 
dn  applicant's  voting  slock  «irill  not  be  considered 
a  nonattributable  equity  investor  if  it  also  has  the 
right,  through  a  voting  trust  or  oilier  arrangement, 
to  vote  additional  shares. 


"See47lCFR  24.B13(a)(l))  (Form  175 and  Form 
401  application  requirements). 

'"  A  "rigit  of  Tirst  refusal"  is  an  agreement 
between  pAlies  which  grants  an  investor  the  right 
to  match  a  burchase  offer  from  a  third  party. 
,  "  See  ^  CFK  24.839(d)  (restrictions  on 
assignmeni  or  transfer  of  control  of  C  and  F  block 
licensees),   n  any  event,  the  Commission  would 
have  to  ap|  rove  any  tale  or  transfer  that  would 
result  from  a  noncontrolling  investor  exercising  a 
right  of  fir)   refusal. 


We  agree  that  without  these  rights, 
investors  are  likely  to  shy  away  from 
investing  in  designated  entities.  As 
Pacific  Telesis  and  BellSouth  point  out, 
rights  of  first  refusal  are  a  valued 
safeguard  mechanism  because  they  give 
investors  some  control  over  the  entry  of 
new  business  associates.  They  also 
enable  investors  to  prevent  their  own 
shares  from  becoming  dilutes  as  a  result 
of  a  sale. 

95.  "Put"  options  held  by  the 
designated  entity — which  can  be 
realized  only  after  the  licensee  can 
permissibly  transfer  the  license — ^will 
not  be  treated  as  fully  diluted  for 
purposes  of  determining  ownership 
interests.  Put  options  held  by  the 
designated  entity  leave  the  ownership 
decision  in  the  designated  entity's 
control  and  do  not  force  an  unwanted 
sale  upon  the  designated  entity.  We 
observe,  however,  that  while  such 
options  will  not  be  factored  in  for 
purposes  of  determining  de  jure  control, 
we  will  continue  to  look  at  whether  put 
options  in  combination  with  other  terms 
to  an  agreement  deprive  an  otherwise 
qualified  control  group  of  de  facto 
control  over  the  applicant.  Thus,  a 
"put"  in  combination  with  other  terms 
to  an  agreement  may  result  in  an 
applicant  not  retaining  de  facto  control. 
For  example,  if  an  agreement  between  a 
strategic  investor  and  a  designated 
entity  provides  that  (1)  the  investor 
makes  debt  financing  available  to  the 
applicant  on  very  favorable  terms  (e.g., 
13-year  term,  no  payments  of  principal 
or  interest  for  six  years)  and  (2)  that  the 
designated  entity  has  a  one-time  put 
right  that  is  exercisable  at  a  time  and 
under  conditions  that  are  designed  to 
maximize  the  incentive  of  the  licensee 
to  sell  (e.g.,  six  years  after  issue,  option 
to  put  partnership  interest  in  lieu  of 
payment  of  principal  and  accrued 
interest  on  loan),  we  may  conclude  that 
de  facto  control  has  been  relinquished. 
"Call"  options  held  by  investors  will  be 
considered  exercised  immediately  to 
calculate  ownership  levels  because  they 
can  be  used  to  force  a  designated  entity 
to  sell  its  ownership  interests.  Finally, 
we  observe  that  such  a  call  option 
would  vest  an  impermissible  degree  of 
control  in  the  applicant's  so-called 
"noncontrolling"  investors. 

96.  In  summary,  agreements  between 
designated  entities  and  strategic 
investors  that  involve  terms  (such  as 
management  contracts  combined  with 
rights  of  first  refusal,  loans,  puts,  etc.) 
that  cumulatively  are  designed 
financially  to  force  the  designated  entit} 
into  a  sale  (or  major  refinancing)  will 
constitute  a  transfer  of  control  under  ou: 
rules.  We  will  look  at  the  totality  of 
circumstances  in  each  particular  case. 


r 
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We  emphasize  that  our  concerns  are 
greatly  increased  when  a  single  entity 
provides  most  of  the  capital  and 
management  services  and  is  the 
beneficiary  of  the  investor  protections. 

Special  Provisions  For  Designated 
Entities 

Bidding  Credits 

97.  In  the  Fifth  Report  and  Order,  we 
determine  that  bidding  credits  were 
necessary  to  better  ensure  that  women 
and  minority-owned  businesses  and 
small  businesses  have  meaningful 
opportimities  to  participate  in 
broadband  PCS.  Accordingly,  our  rules 
provided  that  small  businesses  will 
receive  a  10  percent  credit,  women  and 
minority-owned  businesses  will  receive 
a  15  percent  credit,  and  small 
businesses  owned  by  women  and 
minorities  will  receive  an  aggregate 
credit  of  25  percent.*"  Our  decision  in 
the  Fifth  Report  and  Order  to  enhance 
the  effectiveness  of  the  entrepreneurs' 
blocks  through  the  addition  of  bidding 
credits  reflected  our  expectation  that 
broadband  PCS  will  be  a  capital 
intensive  undertaking.  We  stated  that 
bidding  credits  would  function  as  a 
discount  on  the  bid  price  a  firm  will 
actually  have  to  pay  to  obtain  a  license 
and,  thus,  would  directly  address  the 
obstacles  to  raising  capital  encountered 
by  small,  women  and  minority-owned 
firms. 

98.  Several  petitioners  request  that  we 
increase  the  level  of  bidding  credits.  For 
example,  while  some  petitioners  argue 
in  favor  of  higher  bidding  credits  for  all 
desi^ated  entities,  others  seek  to  raise 
the  bidding  credit  for  women  and 
minority-owned  businesses,  or  only  for 
minority-owned  small  businesses.  Many 
of  these  petitioners  find  support  in  our 
Third  Memorandum  Opinion  and  Order 
in  this  docket,  where  we  raised  the 
bidding  credit  for  minority  and  women- 
owned  businesses  bidding  on  regional 
narrowband  PCS  licenses  from  25 
percent  to  40  percent.'"  Two  petitioners 
contend  that  nu-al  telephone  companies 
should  receive  a  10  percent  bidding 
credit,  that  would  be  cumulative  with 
any  other  bidding  credits  for  which  the 
applicant  woidd  be  eUgible.  Finally, 
consistent  with  its  argument  that  the 
entrepreneurs'  blocks  should  be 
abolished,  GTE  supports  availabifity  of 
bidding  credits  across  all  broadband 
PCS  chancel  blocks. 

99.  We  will  retain  our  existing 
bidding  credit  scheme.  Present  levels  of 
bidding  credits,  coupled  writh  other 
provisions  directed  at  the  capital 


"See  47  CFR  24.71 2(aHc). 
"  Third  Memorandum  Opinion  and  Older.  FCC 
94-219  at  f  sa.  See  aho  47  CFR  24.309(bl(2). 


formation  problems  of  designated 
entities,  such  as  size  limitations  on  the 
entrepreneurs'  block  and  installment 
payments,  are  sufficient  to  achieve  our 
regulatory  objectives.  Moreover, 
additional  measiues  that  we  have 
adopted  on  reconsideration,  including 
elimination  of  the  limits  on  personal  net 
worth  and  relaxation  on  the  attribution 
of  affiliates  owned  and  controlled  by 
minorities,  will  further  enhance  the 
value  of  the  bidding  credits  to  women 
and  minority-ovmed  firms  in  particiUar. 
We  find  that  our  action  on 
reconsideration  of  the  narrowband  PCS 
auction  rules  does  not  dictate  raising  the 
bidding  credit  in  this  instance.  As  the 
Third  Memorandum  Opinion  and  Order 
makes  clear,  the  40  percent  bidding 
credit  for  women  and  minorities 
bidding  on  regional  narrowband  PCS 
licenses  was  adopted  in  the  absence  of 
any  entrepreneurs'  blocks.  Further,  we 
state  that  in  the  insidated  entrepreneurs' 
block  setting,  a  25  percent  bidding 
credit  for  minority  and/or  women- 
owned  small  firms  is  more  appropriate. 
We  also  find  that  the  record  does  not 
support  creation  of  a  new  bidding  credit 
for  rural  telephone  companies.  In  this 
regard,  we  agree  with  BET  that 
petitioners  have  failed  to  demon£trate  a 
historical  lack  of  access  to  capital  that 
was  the  basis  for  according  bidding 
credits  to  small  businesses,  minorities 
and  women.  To  the  extent  that  a  rural 
telephone  company  is  also  a  small 
business,  or  minority  or  women-owned, 
then  bidding  credits  would,  of  course, 
be  available.  We  also  decline  to  adopt 
GTE's  scheme  to  eliminate  the 
entrepreneurs'  blocks,  and  distribute 
bidding  credits  throughout  the 
broadband  PCS  channel  blocks.  As 
Omnipoint,  Columbia  PCS  and  ET 
observe,  the  insulation  provided  by  the 
entrepreneurs'  block  is  key  to  the  utility 
of  bidding  credits  in  such  a  capital 
intensive  undertaking. 

Installment  Payments 

100.  In  the  Fifth  Report  and  Order  we 
made  installment  payments  available  to 
most  businesses  that  obtain 
entrepreneurs'  block  licenses. 
Installment  payments  directly  address 
the  significant  barriers  that  smaller 
businesses  fat»  in  accessing  private 
financing.  With  the  expectation  of 
enormous  costs  associated  with 
obtaining  and  operating  a  broadband 
PCS  license,  installment  payments 
provide  low-cost  government  financing 
that  reduces  the  amount  of  private 
financing  needed  before  and  after  the 
auction.  Our  installmoit  payment  plan 
was  made  available  to  all  entrepreneurs' 
block  eligibles  granted  licenses  in  the  50 
largest  BTAs.  In  the  smaller  BTAs  where 


the  costs  of  license  acquisition  and 
operation  are  expected  to  be  lower, 
ilmallment  payments  are  cmly  available 
to  licensees  owned  by  women  and 
minorities,  and  licensees  vtiih  less  than 
$75  miUion  in  gross  reveuues.  We  also 
provided  an  "enhanced"  installment 
payment  plan  for  small  businesses  and 
businesses  owned  by  women  and 
minorities  where  interest-only  payments 
were  required  for  such  entities  for  as 
long  as  five  years  from  the  date  ol 
license  grant  if  the  firm  is  both  small 
and  owned  by  women  or  minorities.  By 
tailoring  the  deferral  of  principal 
payments  to  the  needs  of  the  particular 
designated  entities,  we  promoted  greater 
participation  in  broadband  PCS  by 
viable  competitors. 

101.  Vanguard  asks  us  to  offer 
installment  payments  to  all 
entrepreneius'  block  winners  for  all 
BTAs.  Without  this  relief.  Vanguard 
contends  that  small  cellular  carriers  that 
are,  in  feet,  more  likely  to  serve  the 
smaller  markets  would  be  forced  to 
comply  with  the  same  payment 
schedule  as  large  carriers  bidding  for 
smaller  markets.  SBPCS  seeks  to 
eliminate  interest  on  installment 
payments  altogether,  and  hmit 
availabiUty  of  installment  payment 
plans  to  revenue  less  than  $75  million 
dollars.  Hernandez  requests  that  the 
Commission  require  bidders  to 
demonstrate  their  ability  to  meet  the 
terms  of  an  installment  payment  plan 
when  the  short-form  application  is  filed. 

102.  We  will  extend  availabiUty  of 
installment  payments  to  all 
entrepreneurs'  block  licensees, 
regardless  of  gross  revenues.  A  key 
factor  to  the  overall  success  of  the 
entrepreneurs'  blocks  is  the  installment 
payment  plan.  The  installment  plan  was 
established  to  facilitate  the  entry  of 
small  and  minority-owned  businesses 
into  the  broadband  PCS  market  The  top 
50  BTAs  will  be  the  most  competitive 
wireless  communications  markets  in  the 
country  and  will  require  inordinately 
large  amounts  of  capital.  It  will  be 
extremely  challenging  for  any 
entrepreneius'  block  participant  to 
compete  in  these  markets.  The 
installment  plans  will  greatly  enhance 
the  ability  of  all  entrepreneius'  block 
participants  to  raise  capital  to  succeed 
against  major.  well-capitaUzed 
competitors.  As  Vanguard  points  out. 
disallowing  installment  payments  to 
large  entrepreneurs'  bloc^  winners  of 
small  BTAs  unfeirly  restricts  these 
companies  from  competing  for  markets 
in  which  they  will  have  a  logical 
interest  In  addition,  the  larger 
entrepreneurs  would  be  forced  to  pay 
for  BTAs  on  the  same  terms  as  ma)or 
companies  that  do  not  quafify  for  the 
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entrepreneurs'  blocks.  While  we  accept 
these  arguments,  and  therefore  extend 
installment  payments  to  all  * 

entrepreneur's  block  licensees,  we  note 
that  the  terms  of  these  payments  should 
be  less  generous  than  those  extended  to 
smaller  companies,  less  able  to  access 
traditional  soiuces  of  capital.  Therefore, 
we  will  require  entrepreneurs  with  gross 
revenues  exceeding  $75  million  to  make 
a  post-auction  down  payment  equaling 
ten  percent  of  their  winning  bids,  but 
then  pay  the  remaining  90  percent  of  the 
auction  price  in  installments  with 
interest  charges  to  be  fixed  at  the  time 
of  licensing  at  a  rate  equal  to  that  for 
ten-year  U.S.  Treasury  obligations  plus 
3.5  percent,  with  payments  on  both 
interest  and  principal  required. 

'  103.  We  decline  to  reduce  or 
eliminate  interest  rates  entirely  because 
we  believe  that  the  present  approach 
achieves  the  proper  balance  among  our 
regulatory  objectives.  In  particular,  our 
present  tailoring  of  interest  rates  to  the 
needs  of  the  designated  entity  enables 
licenses  to  be  disseminated  to  small 
businesses  and  furthers  the 
congressional  goal  of  allowing  taxpayers 
to  reap  a  portion  of  the  value  of  the 
licenses.  Reducing  or  eliminating 
interest  payments  could  result  in  very 
high  bids,  which  could  reduce 
competition  and  promote  defaults    * 
among  entrepreneurs.  Such  an  approach 
could  also  encourage  speculation 
instead  of  legitimate  applicants  who  can 
attract  capital.  On  our  ovm  motion, 
however  we  will  amend  47  C.F.R. 
§24.711  to  permit  small  businesses 
owned  by  minorities  and/or  women  to 
make  interest-only  payments  for  six 
years  from  the  date  of  license  grant. 
Under  our  current  rules,  principal 
payments  start  to  come  due  at  the  same 
time  the  entrepreneur  is  permitted  to 
transfer  the  license  and  immediately 
following  the  first,  build-out 
requirement.  By  deferring  payment  of 
principal  an  additional  year,  we  intend 
to  assist  the  designated  entity  in 
avoiding  an  unwanted  sale  of  business 
at  the  five-year  mark  in  order  to  avoid 
payment  of  principal.  Finally,  for  the 
reasons  discussed  in  the  Fourth 
Memorandum  Opinion  and  Order,  we 
believe  that  our  existing  requirements 
for  broadband  PCS  auction  applicants 
adequately  measure  an  applicant's 
abihty  to  pay.*"  We  therefore  decline  to 
impose  more  stringent  requirements  to 
determine  whether  an  applicant  can 
meet  the  terms  of  an  installment 
payment  plan. 


*' Fourth  A4emomndum  Opinion  and  Order,  FCC 
94-246,  at  145. 


Rural  Telef  hone  Company  Provisions 

104.  In  tl  B  Fifth  Report  and  Order,  the 
Commissi  o  i  estabUshed  several 
provisions  o  help  rural  telephone 
companies  become  meaningful 
participant!  in  the  emerging  PCS 
market.  In  ^at  proceeding,  we  defined 

a  rural  teleahone  company  as  a  local 
exchange  o  irrier  having  100,000  or 
fewer  acces  5  lines,  including  all 
aHiliates.  Ii  departing  from  the  more 
restrictive  <  efinition  adopted  in  the 
Second  fle/  ort  and  Order,  the 
Commissio  i  stated  that  the  revised 
definition  s  Tikes  an  appropriate  balance 
by  facilitati  ig  the  rapid  deployment  of 
broadband  'CS  to  rural  areas,  without 
giving  bene  its  to  large  companies  that 
do  not  requ  re  special  assistance. 
Qualified  n  iral  telephone  companies  are 
eligible  for  }roadband  PCS  licenses 
through  a  p  irtitioning  system,  which 
permits  rurfcl  telephone  companies  to 
obtain  licenses  that  are  geographically 
partitioned  from  larger  PCS  service 
areas.  Thes »  companies  will  be 
permitted  t  >  acquire  partitioned 
broadband  'CS  licenses  in  any 
firequency  t  lock  in  two  ways:  (1)  they 
may  form  b  dding  consortia  consisting 
entirely  of  i  ural  telephone  companies  to 
participate  n  the  auctions,  and  then 
partition  thp  licenses  won  among 
consortia  participants;  and  (2)  they  may 
acquire  par  itioned  broadband  PCS 
licenses  fro  n  other  licensees  through 
private  neg  )tiation  and  agreement  either 
before  or  aJ  er  the  auction. 

105.  Unc  ;r  our  rules,  if  a  rural 
telephone  ( ompany  receives  a 
partitioned  license  from  another  PCS 
licensee  in  i  post-auction  transaction, 
the  partitio  led  area  must  be  reasonably 
related  to  t;  le  rural  telephone  company's 
wireline  se  vice  area  that  lies  within  the 
PCS  servici  area.  We  recognized  in  the 
Fifth  Repoi  f  and  Order  that  rural 
telephone  companies  will  require  some 
flexibility  in  fashioning  areas  in  which 
they  will  r«  ceive  partitioned  licenses,  so 
we  did  not  adopt  a  strict  rule 
concerning  the  reasonableness  of  the 
partitioned  area. 

106.  Peti  ioners  variously  request  the 
Commissio  i  modify  our  rural  telephone 
company  p  ovisions.  Century 
Telephone  Enterprises,  Inc.  (Century) 
and  Citizens  Utilities  Company 
(Citizens)  argue  that  the  rural  telephone 
company  cefiiiition  adopted  in  the  Fifth 
Report  an(f  Order  is  overly  restrictive 
and  exclud^  local  exchange  carriers 
that  exceed  the  access  line  standard  but 
nevertheless  serve  predominantly  nual 
areas.  Altei  natively,  Qtizens  requests 
the  Commi  ision  implement  waiver 
procedures  In  addition.  Hicks  and 
Ragland  an  1  TEC  urge  the  Commission 


to  eliminate  its  partitioned  service  area 
Umitations,  stating  that  the  present  rules 
unnecessarily  impede  the  ability  of  a 
rural  telephone  company  to  provide 
service  in  a  technically  and 
economically  feasible  maimer.  Finally, 
MEANS/SDN  and  TEC  contend  the  rural 
telephone  companies  should  be  afforded 
the  same  benefits  as  other  designated 
entities,  including  outside  passive 
investment  in  rural  telephone  company 
consortia  and  bidding  credits. 

107.  We  generally  will  retain  the  rural 
telephone  company  provisions  adopted 
in  the  Fifth  Report  and  Order.  We 
remain  convinced  that  our  definition  of 
rural  telephone  company,  which  reflects 
the  views  of  numerous  parties  to  this 
proceeding,  will  ensure  that  broadband 
PCS  will  be  deployed  rapidly  to  rural 
areas.  At  the  same  time,  it  is  narrowly 
tailored  to  exclude  large  local  exchange 
carriers  that  do  not  require  special 
treatment.  We  observe  that  we  can 
entertain  and  grant  a  waiver  request  if 

a  local  exchange  carrier  that  does  not 
satisfy  our  rural  telephone  company 
definition  can  meet  our  waiver  standard 
set  forth  in  Section  24.819  of  the 
Commission's  Rules  to  warrant 
qualifying  the  LEG  for  a  partitioned 
broadband  PCS  hcense.  See  47  CFR 
§24.819. 

108.  We  continue  to  believe  that  our 
existing  rules,  which  allow  rural 
telephone  companies  to  obtain 
broadband  PCS  licenses  that  are 
geographically  partitioned  from  larger 
PCS  service  areas,  will  provide  a  viable 
opportunity  for  these  entities  to 
successfully  acquire  PCS  licenses  and 
offer  service  to  rural  areas.  We  are 
confident  that  the  partitioning  system 
articulated  in  the  Fifth  Report  and  Order 
satisfies  the  directive  of  Congress  to 
ensure  that  rival  telephone  companies 
have  the  opportunity  to  provide  PCS 
services  to  all  areas  of  the  country, 
including  rural  areas.  In  addition,  we 
believe  that  the  other  benefits  afforded 
to  designated  entities,  combined  with 
the  cellular  attribution  threshold  for 
rural  telephone  companies  adopted  in 
Gen.  Docket  No.  90-314,  wrill  ftirther 
ensure  that  rural  areas  have  expedient 
access  to  PCS  services. 

109.  We  disagree  with  MEANS/SDN's 
contention  that  modifications  to  our 
consortia  provisions  are  needed  to  fulfill 
Congress'  mandate  that  rural  telephone 
companies  have  an  opportimity  to 
acquire  PCS  licenses.  As  we  noted  in 
the  Fifth  Report  and  Order,  we  expect 
that  virtually  all  rural  telephone 
company  consortia  will  be  eligible  to 
bid  on  licenses  in  Blocks  C  and  F 
without  competition  bom  "deep 
pocket"  bidders.  Additionally,  if. 
consortia  members  qualify  as  small 
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businesses,  the  Commission  will 
provide  the  bidding  credit  and 
instalhnent  payment  provisions 
extended  to  similarly-situated 
applicants.  Accordingly,  we  believe  it  is 
unnecessary  to  permit  passive  equity 
investments  in  rural  telephone  company 
consortia,  as  MEANS/SDN  requests. 
Indeed  we  do  not  extend  similar 
benefits  to  small,  non-rural  telephone 
businesses  that  form  bidding  consortia. 

110.  We  also  reject  TEG's  and 
MEANS/SDN's  proposal  to  extend 
bidding  credits  to  rural  telephone 
companies  even  if  they  are  not  small 
businesses  or  owned  by  minorities  and/ 
or  women.  We  continue  to  believe  that 
existing  benefits  for  rural  telephone 
companies  will  allow  them  to 
effectively  compete  for  licenses  that 
serve  rural  territories.  In  addition  to  the 
partitioning  and  consortia  provisions, 
we  also  note  that  rural  telephone 
companies  qualify  for  significant 
financial  benefits  from  the  Rural 
Electrification  Administraticm  and  the 
Universal  Service  Firnd,  which  as  BET 
suggests,  adequately  compensates  these 
entities  for  the  lack  of  bidding  credits. 
Additionally,  we  note  that  our  bidding 
credits  were  specifically  tailored  to 
address  the  discriminatory  market 
barriers  £aced  by  women  and  minority- 
owned  entities.  We  concur  with  BET's 
assessment  that  niral  telephone 
companies  do  not  face  the  same  kinds 
of  barriera  raising  capital. 

111.  We  note  that  most,  if  not  all. 
rural  telephone  companies  meet  the 
entrepreneurs'  block  size  standards  and 
are  permitted  to  bid  directly  on 
entrepreneurs'  blocks  hcenses.  To  the 
extent  that  a  rural  telephone  company 
does  not  qualify  for  the  entrepreneurs' 
blocks,  however,  we  disagree  that  it  will 
be  forced  to  negotiate  wi&  other 
licensees  that  may  not  be  willing  to  sell 
their  broadband  PCS  interests  in  the 
bom  of  partitioned  licenses  or  other 
ownership  arrangements.  On  the 
contrary,  we  believe  that  other 
applicants  and  licensees  will  find  rural 
telephone  companies  attractive  entities 
to  negotiate  with,  because  of  the 
efficiencies  associated  with  rural 
telephone  companies  existing 
infrastructure.  Additionally,  since  a 
licensee  will  be  permitted  to  assign  a 
portion  of  its  license  to  a  rural 
telephone  company  without  violating 
the  transfer  and  holding  requirements, 
we  expect  that  licensees  will  actively 
solicit  participation  by  rural  telephone 
companies.  For  the  reasons  discussed 
above,  we  continue  to  believe  that  our 
existing  scheme,  which  is  narrowly 
tailored  to  satisfy  Congress'  mandate, 
will  provide  rural  telephone  companies 
with  a  meaningful  opportunity  to 


participate  in  the  provision  of 
broadband  PCS  services  and  further  the 
objective  of  rapidly  getting  service  to 
rural  areas. 

112.  Finally,  we  dismiss  concerns 
raised  by  TEC  and  Hicks  and  Ragland 
concerning  the  permissible  size  of  a 
rural  telephone  company's  service  area. 
We  addressed  these  concerns  in  the 
Fifth  Report  and  Order  and  concluded 
that  a  partitioned  area  containing  no 
more  than  twice  the  population  of  that 
portion  of  a  rural  telephone  company's 
wireline  service  area  provides  a 
reasonable  presumption  of  a  permissible 
service  territory.  However,  we  agree  that 
rural  telephone  companies  will  require 
some  flexibility  in  fashioning  a 
partitioned  service  area  and  thereby 
affirm  our  prior  conclusion  that  a  strict 
rule  is  not  needed. 

Aggregation  of  and  Holding  Period  for 
the  Entrepreneurs'  Block  Licenses 

Single  Entity  Purchase  Limit 

113.  To  enstire  that  C  and  F  block 
licenses  are  disseminated  among  a  wide 
variety  of  applicants,  our  rules  as 
adopted  in  the  Fifth  Report  and  Order. 
restrict  the  ntunber  of  licenses  within 
the  entrepreneurs'  block  that  a  single 
entity  may  win  at  auction.  Specifically, 
we  impose  a  limitation  that  no  single 
entity  may  win  more  than  10  percent  of 
the  licenses  available  in  the 
entrepreneurs'  blocks,  or  98  licenses. 
We  indicated  that  the  98  Ucenses  may 
all  be  in  fivquency  block  C  or  all  in 
frequency  block  F.  or  in  some 
combination  of  the  two  blocks.  We 
observed  that  such  a  limit  would  ensure 
that  at  least  10  wiiming  bidders  enjoy 
the  benefits  of  the  entrepreneurs'  blocks, 
while  also  allowing  bidders  to  effectuate 
aggregation  strategies  that  include  large 
numbers  of  licenses  and  extensive 
geographic  coverage.  We  provided  that 
tbe  limit  would  apply  only  to  the  total 
number  of  licenses  that  may  be  won  at 
auction  on  the  G  and  F  blocks. 
Furthermore,  we  indicated  that  for 
purposes  of  this  restriction  we  will 
consider  licenses  to  be  won  by  the  same 
entity  if  an  applicant  (or  other  entity) 
that  controls,  or  has  the  power  to 
control  licenses  won  at  the  auction, 
controls  or  has  the  power  to  control 
another  license  at  the  auction. 

114.  On  reconsideration,  the  Small 
Business  PCS  Association  (SBPGS) 
recommends  that  the  maximum  number 
of  entrepreneurs'  block  licenses 
purchased  by  a  single  entity  be  limited 
to  licenses  that  cover  no  more  than  a 
total  of  10  percent  of  the  national 
population,  or  approximately  25  million 
"pops."  SBPCS  expresses  concern  that 
the  existing  limit  does  not  provide  for 


enough  diversity  of  ownership  since  it 
would  allow  a  single  entity  to  acquire 
the  top  98  BTA  licenses  on  the  30  MHz 
entrepreneurs'  blocks. 

115.  After  considering  SBPCS' 
concerns,  we  will  retain  the  existing 
limit,  which  prevents  any  single  entity 
frt>m  acquiring  more  than  10  percent  of 
the  entrepreneurs'  block  licenses.  We 
beheve  that  changing  the  limit  to  10 
percent  of  the  population  or  25  million 
"pops"  rule  would  be  overly  restrictive. 
We  note,  for  example,  that  successful 
entrepreneurs  will  nosd  to  form 
coherent  regional  "cluster"  strategies  to 
compete  against  large  communications 
companies,  such  as  dominant  cellular 
proxdders,  and  that  such  regional 
clusters  may  come  together  into  a 
national  alliance  with  common 
technology  and  marketing  strategies, 
including  a  common  brand  name.  A  25 
million  "pops"  per  entity  limit  would 
severely  restrict  entrepreneius  that  win 
the  New  York  BTA  (with  18  million 
"pops")  and  the  Los  Angeles  BTA  (with 
15  million  "pops")  from  any  meaningful 
regional  cluster  strategy,  given  the  size 
of  adjoining  markets.  In  light  of  this 
concern,  we  want  to  be  carehd  not  to 
impose  a  restriction  that  would  unfairly 
disadvantage  G  and  F  block  new 
entrants  in  the  new  PCS  marketplace. 
We  are  satisfied  that  the  present  limit 
achieves  the  proper  balance  between 
promoting  tail  distribution  of  benefits 
and  ensuring  that  entrepreneur  block 
winners  have  enough  flexibility  to 
develop  competitive  systems  on  a 
regional  and  nationwide  basis. 

Restrictions  on  Transfer  or  Assignment 

116.  In  the  Fifth  Report  and  Order. 
jestrictions  on  the  transfer  or 
assignment  of  licenses  were  adopted  to 
ensure  that  designated  entities  do  not 
take  advantage  of  special  entrepreneurs' 
block  provisions  by  immediately 
assigning  or  transferring  control  of  their 
licenses  to  non-designated  entities.  We 
indicated  that  the  "trafficking"  of 
licenses  in  this  maimer  would  unjustly 
enrich  the  auction  winners  and  would 
imdermine  the  congressional  objective 
of  giving  designated  entities  the 
opportunity  to  provide  spectrum-based 
services.  Thus,  our  rules  prohibit 
licensees  in  the  entrepreneurs'  blocks 
frt>m  volimtarily  assigning  or 
transferring  control  of  their  licenses 
during  the  three  years  after  the  date  of 
the  license  grant.**  For  the  subsequent 


<"  See  47  CFR  24.S39(d).  We  indicated  that  w 
would  consider  exception*  to  the  thrae-yaw  holding 
period  on  a  case-by-case  basis  in  the  avant  of  a 
judicial  order  decreeing  bankruptcy  or  a  judicial 
foreclosura  if  the  licensee  propose*  to  assign  or 
transfer  its  authorixation  lo  an  entity  that  meats  the 
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two  years  (or  the  fourth  and  fifth  years 
of  the  term),  the  licensee  is  permitted  to 
assign  or  transfer  control  of  its 
authorization  only  to  an  entity  that 
satisfies  the  entrepreneurs'  blocks  entry 
criteria. 

117.  We  also  provided  that  during  the 
five-year  period  licensees  cannot  assign 
an  attributable  interest  in  the  license 
that  would  cause  them  to  exceed  the 
financial  eligibility  requirements.^^ 
Additionally,  we  stated  that  a  transferee 
or  assignee  who  receives  a  C  or  F  block 
license  during  the  five-year  holding 
period  will  remain  subject  to  the 
transfer  restrictions  for  the  balance  of 
the  holding  period.  Thus,  if  a  C-block 
authorization  is  assigned  to  an  eligible 
business  in  year  four  of  the  license  term, 
it  will  be  required  to  hold  that  license 
until  the  original  five-year  period 
expires,  subject  to  the  same  exceptions 
that  applied  to  the  original  licensee. 
Moreover,  we  stated  that  we  will 
conduct  random  pre-  and  post-auction 
audits  to  ensiue  that  applicants 
receiving  preferences  are  in  compliance 
with  the  Commission's  rules.*' 

118.  In  the  Fifth  Report  nnd  Order,  we 
also  adopted  rules  to  prevent 
entrepreneur  block  Ucense  holders  from 
realizing  any  unjust  enrichment  that  is 
gained  through  a  transfer  or  assignment 
that  occurs  during  the  original  license 
term.*«  Specifically,  we  provided  that  if. 
within  the  original  license  term,  a 
licensee  applies  to  assign  or  transfer 
control  of  a  license  to  an  entity  that  is 
not  eligible  for  as  high  a  level  of  bidding 
credit,  then  the  diSnence  between  the 
bidding  credit  obtained  by  the  assigning 
party  and  the  bidding  credit  for  which 
the  acquiring  party  would  quahfy.  must 
be  paid  to  the  U.S.  Treasury  as  a 
condition  of  approval  of  the  transfer  or 
assignment."' 

1 19.  We  adopted  similar  requirements 
with  respect  to  repajTnent  of  installment 
payments.  Specifically,  if  a  licensee  that 
was  awarded  installment  payments 
seeks  to  assign  or  transfer  control  of  its 
license  during  the  term  of  a  license  to 
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financial  threabolds  for  bidding  in  the 
entrepreneurs'  blocks.  See  Fifth  Beport  and  Order. 
FCC  94-178  at  1 128  n.  101. 

" See  47  CFR  24.709(aM3). 

"Sec  47  CFR  24.709(d). 

•*  While  we  indicated  that  the  flve-year  holding 
and  limited  transfer  requirements  in  the 
entrepreneurs'  blocks  limit  the  applicability  of 
unjust  enrichment  provisions  generally  during  the 
first  five-years  of  the  license  term  (i.e..  in  cases 
where  the  license-holder  has  engaged  in  a 
permissible  transfer  or  assig-irnent  where  the  buyer 
is  eligible  for  comparable  bidding  credits  or  is 
qualiPied  for  installment  payments),  we  indicated 
that  such  provisions  were  still  useful,  particularly 
since  they  are  applicable  for  the  full  ten-year 
license  term.  See  Fifth  Repon  and  Order,  FCC  94- 
178  all  141  n.  119. 

"See  47  CFR  24.712(d). 


an  entity  n  }t  meeting  the  applicable 
eligibility  i  tandards,  we  require 
payment  of  the  remaining  principal  and 
any  interest  accrued  through  the  date  of 
assignment  as  a  condition  of  approval  of 
the  transfer  or  assignment.  Accordingly, 
we  explained  that  if  an  entity  seeks  to 
assign  or  ti^nsfer  control  of  a  license  to 
an  entity  tltat  does  not  quality  for  as 
favorable  ap  installment  payment  plan, 
the  installment  payment  plan,  if  any,  for 
which  theacquiring entity  qualifies  will 
become  efl  K:tive  immediately  upon 
transfer  or  issignment  of  the  license. 
Thus,  a  hi(  her  interest  rate  and  earlier 
payment  o  principal  may  begin  to  be 
applied.^ 

120.  Tw(  I  petitioners  discussed  the 
holding  pe  -iod  and  limited  transfer 
restriction!  imposed  on  entrepreneurs' 
block  licen  ses.  Specifically,  AIDE 
requests  th  b  Commission  repeal  the  five- 
year  holdii  g  period,  contending  that  the 
imjust  enrf:hinent  provisions  (to  the 
extent  they  promote  recovery  of  bidding 
credits  and  installment  payments) 
eliminate  the  need  for  such  a  restriction. 
AIDE  also  argues  that  once  a  designated 
entity  receives  a  spectrum-based 
license,  th^  mandate  of  Congress  to 
provide  thf  se  entities  with  a  fair 
opportunity  to  provide  spectrum-based 
services  is  Satisfied,  and  that  there  is  no 
justification  for  any  further  restrictions 
beyond  that  point  in  time.  AIDE  also 
wants  clarification  of  how  our  unjust 
enrichment  provisions  will  apply  if  a 
transfer  or  fassignment  does  occur 
during  theifive-year  holding  period. 

121.  Additionally,  CTIA  requests  that 
the  Commission  amend  its  transfer 
restriction^  to  allow  all  PCS  licensees 
(including  entreprefteurs'  blocks  and 
designated  entities)  to  transfer  5  MHz  of 
spectrum  i  nmediately  after  license 
grant.  Alte:  natively,  CTIA  asks  that 
transfer  be  permitted  wthin  one  year 
after  servic  b  is  initiated  by  a  new  PCS 
entrant  in  tie  relevant  PCS  service  area. 
CTIA  continds  that  this  change  is 
needed  to  provide  cellular  carriers  with 
reasonable  flexibility  to  reach  the  40 
MHz  PCS  J  pectrum  cap  (especially  in 
secondary  narket  transactions),  and 
may  increa  se  the  value  of  spectrum  at 
auction  (/.( .,  by  providing  designated 
entities  wi  h  an  added  source  of  fimding 
and  ensiui  ig  that  market  forces  place 
the  spectni  m  in  the  hands  of  those  who 
value  it  m<  st  highly). 

122.  We  jwill  not  modify  our  five-year 
holding  pel'iod  and  limit  transfer 
restriction! .  While  AIDE  and  CTIA  ask 
us  to  elimi  late  or  significantly  relax  our 
restriction) ,  many  commenters  generally 
support  thf  idea  of  a  holding  and 
limited  transfer  period  for 


entrepreneurs'  block  licenses.  BET,  for 
example,  contends  that  without  a 
holding  requirement,  the  opportunities 
for  circumventing  the  Commission's 
rules  are  increased  as  non-designated 
entities  weigh  the  benefits  of  sacrificing 
certain  preferences  (e.g.,  bidding  • 
credits)  in  exchange  for  control  of  a 
valuable  PCS  license.  Contrary  to 
AIDE'S  point  of  view,  we  believe  that 
tmjust  enrichment  provisions  alone  do 
not  provide  adequate  safeguards  for 
ensuring  that  designated  entities  retain 
de  jure  and  de  facto  control  over  their 
licenses.  We  are  satisfied  that  the  five- 
year  holding  period  and  limited  transfer 
restrictions  adopted  in  the  Fifth  Report 
and  Order  are  justified  for  our  purposes 
in  meeting  our  congressional  mandate. 

123.  Additionally  we  reject  CTIA  s 
request  to  permit  5  MHz  of  spectrum  to 
be  transferred  after  the  license  grant 
because  it  would  contradict  our 
determinations  in  the  PCS  service  rules 
docket  (Gen.  Docket  90-314)  concerning 
the  disaggregation  of  broadband  PCS 
spectrum.  In  that  docket,  we  decided 
that  no  disaggregation  of  spectrum 
should  be  allowed  until  a  broadband 
PCS  licensee  had  met  our  five-year 
construction  requirements.^'  We  also 
determined  that  in-region  cellular 
interests  should  not  be  permitted  to 
acquire  10  MHz  of  broadband  PCS 
spectrum  until  the  year  2000 — when 
they  would  be  eligible  for  an  additional 
5  MHz  of  spectrum  in  their  sen'ice 
areas.  See  47  CFR  24.404.  CTIA's 
proposal  would  permit  disaggregation 
sooner  than  is  permissible  under  our 
PCS  service  rules,  and  should  be 
rejected  for  reasons  that  we  have 
previously  established. 

124.  In  addition,  we  wish  to  clarify 
the  application  of  our  holding  rule  to 
our  financial  caps-.  As  we  have  stated, 
under  certain  circiunstances  we  will 
allow  licensees  to  retain  their  eligibility 
during  the  holding  period,  even  if  the 
company  has  grown  beyond  oiu*  size 
limitations  for  the  entrepreneurs'  block 
and  for  small  business  eligibility.  Thus, 
we  will  permit  entrepreneurs'  block 
licensees  to  transfer  their  Ucenses  in 
years  four  through  five  to  other 
entrepreneurs'  block  licensees  even  if  it 
would  result  in  growth  beyond  the 
permissible  gross  assets  and  total 
revenues  caps,  as  long  as  it  otherwise 
complies  with  oiu'  control  group  and 
equity  requirements.  We  believe  this 
encourages  designated  entities  to  grow, 
instead  of  penalizing  them  for  their 


•*See47a  R24.711(s). 


"'  See  Broadband  PCS  Becortsideration  Order, 
FCC  94-144  at  11  69-70.  further  recon.  Third 
Memorandum  Opinion  and  Order  in  Gen.  Docket 
90-314.  FCC  94-265  (released  Oct.  19, 1994). 
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success,  which  was  a  concern  expressed 
by  some  commenters. 

125.  Further,  we  clarify  that  between 
years  four  and  five  we  will  allow 
licensees  to  transfer  a  license  to  any 
entity  that  either  holds  other 
entrepreneurs'  block  licenses  (and  thus 
at  the  time  of  auction  satisfied  the 
entrepreneurs'  block  criteria)  or  that 
satisfies  the  criteria  at  the  time  of 
transfer.  Unjust  enrichment  penalties 
apply  if  these  requirements  are  not  met, 
or  if  they  qualified  for  difiierent 
provisions  at  the  time  of  licensing.  For 
purposes  of  determining  size  eligibility 
for  transfers  or  assignments  that  occur 
between  the  fourth  and  fifth  years,  we 
will  use  the  most  recently  available 
audited  financial  statements  in  cases 
where  the  entity  to  whom  the  license  is 
being  transferred  did  not  win  a  license 
in  the  original  entrepreneurs'  block 
auction. 

126.  AIDE  sought  clarification 
concerning  the  application  of  bur  unjust 
enrichment  provisions  to  our  holding 
period  and  limited  transfer  rules.  In 
response  to  their  request,  we  reiterate 
that  if  a  designated  entity  transfers  or 
assigns  its  license  before  year  five  to  a 
company  that  qualifies  for  no  bidding 
credit,  then  such  a  sale  will  entail  fiill 
payment  of  the  bidding  credit  as  a 
condition  of  transfer.  If,  however,  the 
same  transaction  occurs  (during  the 
same  time  fiame),  but  the  buyer  is 
eligible  for  a  lesser  bidding  credit,  then 
the  difference  between  the  bidding 
credit  obtained  by  the  seller  and  the 
bidding  credit  for  which  the  buyer 
would  qualify,  must  be  paid  to  the  U.S. 
Treasury  for  the  transaction  to  be 
approved  by  the  FCC.  With  respect  to 
installment  payments,  we  confirm  that 
we  expect  that  when  the  purchaser  is 
not  to  an  entity  that  qualifies  for  any 
installment  payment  plan,  we  will 
require  payment  of  the  unpaid  balance 
in  full  before  the  sale  will  be  approved. 

Miscellaneous 

Audits 

127.  In  the  Fifth  Report  and  Order,  we 
expressed  our  intention  to  conduct 
random  pre-  and  post-auction  audits  to 
ensure  that  designated  entities  retain  de 
facto  and  dejure  control  of  their 
facilities  and  Ucenses  and  to  ensure  that 
all  applicants  receiving  preferences  are 
in  compliance  with  the  eligibility 
requirements.  On  reconsideration,  we 
clarify  on  our  own  motion  that  the 
Commission's  use  of  the  term  "random" 
in  the  Fifth  Report  and  Order  was 
generic  and  that  the  Commission  does 
not  intend  to  limit  itself  to  conducting 
"random"  audits.  While  random 
selection  for  audit  may  be  one. 


acceptable  enforcement  technique  in 
some  cases,  it  may  not  be  the  most 
efficient.  We  expect  that  audits  might 
also  be  undertaken  on  information 
received  from  third  parties  or  on  the 
basis  of  other  factors."  Since  the  audit 
process  will  involve  the  application  of 
in-house  and  contract  resources,  we 
intend  to  pursue  a  course  of  au^ts  that 
will  be  efficient  as  well  as  effective. 
Consequently,  we  are  amending  the 
rules  to  more  fully  reflect  the  variety  of 
circumstances  that  might  lead  to  an 
audit.  We  will  also  add  an  audit  consent 
to  the  FCC  short-form  and  other  forms 
where  eligibility  must  be  estabhshed. 
Because  the  Commission's  audit 
program  will  cover  all  auction 
applications,  regardless  of  the  service 
involved,  we  will  promulgate 
conforming  amendments  to  Subpart  Q 
in  Part  1  of  the  Commission's 
regulations  in  a  separate  order. 

128.  Audits  and  other  enforcement 
vehicles  are  a  necessary  adjunct  to  a 
self-certification  process  to  implement 
the  measures  to  assist  designated 
entities  adopted  pursuant  to  Section 
309(j)  of  the  Communications  Act  To 
facilitate  our  audit  program  and  to 
provide  preliminary  assurances  that 
those  applicants  claiming  eligibility  for 
such  preferences  are  in  compliance  with 
the  regulatory  requirements  concerning 
ovmership  and  financial  status,  we  will 
require  that  applicants  list  their  control 
group  members,  affiliates,  attributable 
investors,  gross  revenues,  total  assets 
and  other  basic  ownership  and 
eligibility  information  in  an  exhibit  to 
their  short-form  applications. 
Additional,  more  detailed  information 
concerning  eligibility  will  be  required  of 
winning  bidders.  All  applicants  are 
required  to  maintain  an  updated  file  of 
documentary  evitience  supporting  the 
information  and  the  status  claimed. 
Applicants  that  do  not  win  the  licenses 
for  which  they  applied,  shall  maintain 
such  records  imtil  final  grant  of  the 
license(s)  in  question,  or  one  year  from 
the  date  of  the  filing  of  their  short-form 
applications,  whichever  is  earlier. 
Licensees  shall  maintain  such  records 
for  the  term  of  the  license. 


"While  we  anticipate  that  public  scrutiny  of 
entrepreneurs'  block  applications  and  the  petition 
to  deny  process,  together  with  audits,  will  assist  the 
Commission  in  uncovering  potentially  unqualified 
applicants  for  the  entrepreneurs'  blocks,  ^n  will  in 
no  way  condone  the  filing  of  frivolous  complaints 
or  petitions.  We  will  take  appropriate  aaion  against 
those  who  abuse  our  processes.  We  also  emphasize 
that  the  initiation  of  an  investigation  by  the 
Commission  (whether  pursuant  to  a  complaint  or 
on  our  own  initiative)  will  not  result  in  the 
suspension  of  construction  or  operation  of  a 
licensee's  facilities  pending  the  outcome  of  such 
investigation. 


Defaults 

129.  Parties  have  asked  questions 
about  how  the  Commission  would 
resolve  issues  associated  with  an 
entrepreneurs'  block  licensee  becoming 
financially  insolvent.  In  particular,  there 
is  concern  about  the  status  of  the  license 
when  the  licensee  cannot  make  the 
required  installment  payments,  and  in 
the  case  of  when  a  licensee  enters 
bankruptcy- 
ISO.  In  Uie  Second  Report  and  Order. 
we  clarified  that  "a  designated  entity 
that  has  defaulted  or  that  anticipated 
default  undo'  an  installment  payment 
program"  may  request  a  three  to  six 
month  grace  period  before  the 
Commission  cancels  its  license.®^ 

"During  this  grace  period,  a  defeulting 
licensee  could  maintain  its  construction 
efforts  and/or  operations  while  seeking  funds 
to  continue  payments  or  seek  from  the 
Commission  a  restructured  plan.  We  will 
evaluate  requests  for  a  grace  period  on  a  case- 
by-case  basis  •  •  *  deciding  whether  to 
grant  such  requests  or  to  pursue  other 
measures,  we  may  consider,  for  example,  the 
licensee's  payment  history,  including 
whether  it  has  defaulted  before  and  how  far 
into  the  license  term  the  defiault  occurs,  the 
reasons  for  defiiult,  whether  the  licensee  has 
naet  construction  build-out  requirements,  the 
licensee's  financial  condition,  and  whether 
the  licensee  is  seeking  a  buyer  imder  a 
distress  sale  policy.  Following  ■  grace  period 
without  successful  resumption  of  payment  or 
upon  denial  of  a  grace  period  request,  we 
will  declare  the  license  cancelled  and  take 
appropriate  msasiires  under  the 
Commission's  debt  collection  rules  and 
procedures.'" 

131.  Since  several  conunenters 
requested  clarification  as  to  what  the 
Commission  would  allow  in  the  event  a 
licensee  defaults  on  payment  of  its 
installment  monies,  we  clarify  that 
lenders  and  entrepreneurs'  block 
licensees  are  bee  to  agree  contractually 
to  their  own  terms  regarding  situations 
where  the  licensee  has  defaulted  under 
the  Commission's  installment  payment 
program,  and  possibly  other  obligations. 
As  long  as  there  is  no  transfer  of  control, 
we  would  not  become  involved  in  the 
particulars  of  a  volimtary  workout 
arrangement  between  a  designated 
entity  and  a  third-party  lender. 

132.  Specifically,  an  entrepreneurs' 
block  licensee  and  its  lenders  may  agree 
that,  in  the  event  the  licensee  defaults 
on  its  installment  payments,  the  lenders 
to  that  licensee  will  cure  this  default  by 
assuming  the  designated  entity's 
payments  to  the  government  Barring 
any  transfer  of  control,  we  woidd  not 
object  to  such  an  arrangement. 


**See  Sfcond  Beport  and  Order  FCC  94-.61  at 
1240. 
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133.  In  the  event  a  transfer  of  control 
is  sought  under  the  terms  of  the 
workout,  the  licensee  and  its  lenders 
must  apply  fat  Commission  approval  of 
the  transfer,  in  accoidance  with  Section 
310(d]  of  the  Communications  Act  In  a 
sitiiation  where  the  lender  itself  is  the 
proposed  buyer  or  transferee,  we  would 
scrutinize  siich  an  application  to 
determine  whether,  by  virtue  of  the  loan 
agreement,  an  earlier  transfer  of  control 
was  effectuated.  We  clarify  that  we 
would  also  expect  that  any  requirements 
that  arise  by  virtue  of  a  licensee's  status 
as  an  entrepreneur  or  as  a  designated 
entity  would  be  satisfied  with  respect  to 
such  a  sale.  Thus,  for  example,  the 
transfer  would  need  to  be  to  another 
qualified  entrepreneur  if  it  is  to  occtu' 
within  our  five-year  holding  period. 

134.  In  the  event  an  entrepreneurs' 
block  licensee  becomes  subject  to 
bankruptcy,  oiu*  existing  ndes  and 
precedent  clarify  how  the  Commission 
would  dispose  of  a  license  in  such  a 
ciraunstance.  Specifically,  transfer  to  a 
bankruptcy  trustee  is  viewed  as  an 
involuntary  transfer  or  assignment  to 
another  party  under  Section  24.839  of 
the  Commission's  Rules.'^  In  such  a 
case  therefore,  there  would  be  a  pro 
forma  involimtary  assignment  of  the 
license  to  a  court-appointed  trustee  in 
bankruptcy,  or  to  the  hcensee,  as  a 
debtor-in-possession.  Assuming  the 
bankrupt  estate  is  liquidated  or  the 
trustee  finds  a  qualified  purchaser  for 
the  licensee's  system,  and  assuming 
payments  to  the  Commission  are 
maintained  or  a  grace  period  granted, 
we  will  continue  generally  to  defer  to 
federal  bankruptcy  laws  on  many 
matters.'*  We  would,  however, 
ultimately  have  to  approve  any  final 
transfer  of  the  license.  As  stated  above, 
we  would  expect  that  any  requirements 
that  arise  by  virtue  of  a  licensee's  status 
as  an  entrepreneur  w  as  a  designated 
entity  would  be  satisfied  with  respect  to 
such  a  sale.  Thus,  for  example,  the 
transfer  would  need  to  be  to  another 
qualified  entrepreneur  if  it  is  to  occur 
within  our  five-year  holding  period. 

Final  Regulatory  Hexibility  Analysis 

135.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C  604,  the 
Commission's  final  analysis  for  the  Fifth 
Memorandum  Opinion  and  Order  is  as 
follows: 

Need  for.  and  Purpose  of,  this  Action. 
As  a  result  of  new  statutory,  authority, 
the  Commission  may  utilize  competitive 


'  ■  In  the  caM  of  an  involuntary  tTansfer,  FCC 
Form  490  shall  ba  filed  within  thirty  days  following 
the  event  that  gives  rise  to  the  transfer.  See  47  CFR 
24.839. 

"See LaBose  v.  FCC  494  F.2d  1 145  (D.C  Or.     ' 
1974).  See  a/£o  Section  47  CFR  24.83g(d)(4). 


bidding  nechanisms  in  the  granting  of 
certain  initial  licenses.  The  Commission 
publishfl  1  an  Initial  Regulatory 
Flexibili  y  Analysis,  see  generally  5 
U.S.C  64  3,  in  the  Notice  of  Proposed 
Rule  Ma  ing  in  this  proceeding  and 
publisheo  Final  Regulatory  Flexibility 
Analyses  in  the  Second  Report  and 
Order  (ai  11 299-302)  and  the  Fifth 
Report  a  id  Order  (at  11 219-222).  As 
noted  in  these  previous  final  analyses, 
this  proc  jeding  will  establish  a  system 
of  competitive  bidding  for  choosing 
among  certain  applications  for  initial 
licenses,  4nd  will  carry  out  statutory 
mandated  that  certain  designated 
entities,  including  small  entities,  be 
afforded  an  opportunity  to  participate  in 
the  comj^titive  bidding  process  and  in 
the  provision  of  spectrum-based 
services.! 

136.  Smmmary  of  the  Issues  Raised  by 
the  Publ^  Comments.  No  commenters 
responded  specifically  to  the  issues 
raised  bjj  the  Fifth  Report  and  Order. 
We  have  made  some  modifications  to 
the  prop  ised  requirements  as 
appropri  ite. 

137.  S,  ^ificant  Alternatives 
Considei  id  and  Rejected.  All  significant 
altematii  es  have  been  addressed  in  the 
Fifth  Rej.  ort  and  Order  and  in  this. 
Memorai  idum  Opinion  and  Order. 

Ordering  Clauses 

138.  Accordingly,  it  is  ordered  that 
the  Petitians  for  Reconsideration  and/or 
Clarificajion  of  the  Fifth  Report  and 
Order  in  this  proceeding  are  granted  to 
the  extes|t  described  above  and  denied 
in  all  othpr  respects. 

139.  It  is  fuller  ordered  that  the 
Petition  for  Rulemaking  filed  by  David 
J.  Lieto  on  September  21, 1994  is  hereby 
dismissed. 

140.  It  Is  further  ordered  that  the 
Petitions  for  Reconsideration  of  (he 
Order  on  Reconsideration  in  this 
proceedii  ig  are  granted  to  the  extent 
describe*  above  and  denied  in  all  other 
respects. 

141.  It  is  further  ordered  that  these 
rule  chai  ges  made  herein  will  become 
efiective  sixty  days  after  pubhcation  in 
the  Fede  al  Register.  This  action  is 
taken  pu  suant  to  Sections  4(i),  303(r) 
an  309(j)  of  the  Communications  Act  of 
1934.  as  I  imended,  47  U.S.C.  154{i), 
303(r)  an  i  309(1). 

142.  It  ^8  further  ordered  that  the 
appropriate  Bureau,  in  consultation 
with  the  ^ianaging  Director,  is  delegated 
authority  to  revise  FCC  Forms  175, 401 
(and  anyjsuccessor  forms)  and  to  modify 
and  create  any  additional  forms  to 
ensure  tljat  PCS  appUcants  are  in 
compliance  with  the  requirements  set 
forth  in  I?art  24  of  the  Commission's 
Rules,  asjamended. 


List  of  Snbjects  in  47  CFR  Part  24 

Personal  communications  services. 
Federal  Communications  Commission. 
WUUmb  F.  Caton, 

Acting  Secretaiy. 

Amendatory  Text 

Part  24  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

1.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  301.  302, 303, 
309,  and  332,  unless  otherwise  noted. 

2.  Section  24.709  is  revised  to  read  as 
follows: 

§  24.709    Eligibility  for  licenses  for 
frequency  Blockt  C  and  F. 

(a)  General  Rule. 

(1)  No  application  is  acceptable  for 
filing  and  no  license  shall  be  granted  for 
frequency  block  C  or  frequency  block  F, 
unless  the  applicant,  together  with  its 
affiliates  and  persons  or  entities  that 
hold  interests  in  the  applicant  and  their 
affiliates,  have  gross  revenues  of  less 
than  $125  milfion  in  each  of  the  last  two 
years  and  total  assets  of  less  than  $500 
million  at  the  time  the  applicant's  short- 
form  application  (Form  175)  is  filed. 

(2)  llie  gross  revenues  and  total  assets 
of  the  applicant  (or  licensee),  and  its 
affiliates,  and  (except  as  provided  in 
paragraph  (b)  of  this  section)  of  persons 
or  entities  that  hold  interests  in  the 
applicant  (or  licensee),  and  their 
affiliates,  shall  be  attributed  to  the 
applicant  and  considered  on  a 
cumulative  basis  and  aggregated  for 
purposes  of  determining  whether  the 
applicant  (or  licensee)  is  eligible  for  a 
license  for  frequency  block  C  or 
frequency  hlodn  ¥  imder  this  section. 

(3)  Any  licensee  awarded  a  license 
piusuant  to  this  section  (or  piirsuant  to 
§  24.839(d)(2))  shall  maintain  its 
eligibihty  until  at  least  five  years  from 
the  date  of  initial  license  grant,  except 
that  a  licensee's  (or  other  attributable 
entity's)  increased  gross  revenues  or 
increased  total  assets  due  to 
nonattributable  equity  investments  (i.e., 
from  sources  whose  gross  revenues,  and 
total  assets  are  not  considered  imder 
paragraph  (b)  of  this  section),  debt 
financing,  revenue  from  operations  or 
other  investments,  business 
development  or  expanded  service  shall 
not  be  considered. 

(b)  Exceptions  to  General  Rule. 

(1)  Small  Business  Consortia.  Wliere 
an  appUcant  (or  licensee)  is  a 
consortium  of  small  businesses,  the 
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gross  revenues  and  total  assets  of  each 
small  business  shall  not  be  aggregated. 

(2)  Publicly-Traded  Corporations. 
Where  an  applicant  (or  licensee)  is  a 
publicly  traded  corporation  with  widely 
dispersed  voting  power,  the  gross 
revenues  and  total  assets  of  a  person  or 
entity  that  holds  an  interest  in  the 
applicant  (or  licensee),  and  its  affiliates, 
shall  not  be  considered. 

(3)  25  Percent  Equity  Exception.  The 
gross  revenues  and  total  assets  of  a 
person  or  entity  that  holds  an  interest  in 
the  appUcant  (or  Ucensee),  and  its 
affiliates,  shall  not  be  considered  so 
long  as: 

(i)  Such  person  or  entity,  together 
with  its  affiliates,  holds  only 
nonattributable  equity  equaling  no  more 
than  25  percent  of  the  applicant's  (or 
licensee's)  total  equity; 

(ii)  Except  as  provided  in  paragraph 
(b)(5)  of  this  section,  such  person  or 
entity  is  not  a  member  of  the  applicant's 
(or  licensee's)  control  group;  and 

(iii)  The  applicant  (or  Ucensee)  has  a 
control  group  that  compUes  with  the 
minimum  equity  requirements  of 
paragraph  (b)(5)  of  this  section,  and.  if 
the  applicant  (or  Ucensee)  is  a 
corporation,  owns  at  least  50.1  percent 
of  the  appUcant's  (or  Ucensee's)  voting 
interests,  and,  if  the  appUcant  (or 
Ucensee)  is  a  partnership,  holds  all  of  its 
general  partnership  interests. 

(4)  49.9  Percent  Equity  Exception.  The 
gross  revenues  and  total  assets  of  a 
person  or  entity  that  holds  an  interest  in 
the  applicant  (or  licensee),  and  its 
affiliates,  shall  not  be  considered  so 
long  as: 

(i)  Such  peraon  or  entity,  together 
with  its  affiliates,  holds  only 
nonattributable  egu//}' equaling  no  more 
than  49.9  percent  of  the  applicant's  (or 
licensee's)  total  equity; 

(ii)  Except  as  provided  in  paragraph 
(b)(6)  of  this  section,  such  person  or 
entity  is  not  a  member  of  the  applicant's 
(or  licensee's)  control  group:  and 

(iii)  The  applicant  (or  licensee)  has  a 
control  group  that  compUes  with  the 
minimum  equity  requirements  of 
paragraph  (b)(6)  of  this  section  and.  if 
the  applicant  (or  Ucensee)  is  a 
corporation,  owns  at  least  50.1  percent 
of  the  appUcant's  (or  Ucensee's)  voting 
interests,  and,  if  the  appUcant  (or 
licensee)  is  a  partnership,  holds  all  of  its 
general  partnership  interests. 

(5)  Control  Group  Minimum  25 
Percent  Equity  Requirement.  In  order  to 
be  eligible  to  exclude  gross  revenues 
and  total  assets  of  persons  or  entities 
identified  in  paragraph  (b)(3)  of  this 
section,  and  applicant  (or  Ucensee)  must 
comply  with  the  following 
requirements: 


(i)  Exc^t  for  an  appUcant  (or 
Ucensee)  whose  sole  control  group 
member  is  a  preexisting  entity,  as 
provided  in  paragraph  (b)(5)(u)  of  this 
section,  at  the  time  the  applicant's 
short-form  appUcation  (Form  175)  is 
filed  and  until  at  least  three  years 
foUowing  the  date  of  initial  license 
grant,  the  applicant's  (or  Ucensee's) 
control  group  must  own  at  least  25 
percent  of  the  appUcant's  (or  Ucensee's) 
total  equity  as  foUows: 

(A)  At  least  15  percent  of  the 
appUcant's  (or  Ucensee's)  total  equity 
must  be  held  by  qualifying  investors, 
either  unconditionally  or  in  the  form  of 
options  exercisable,  at  the  option  of  the 
holder,  at  any  time  and  at  any  exercise 
price  equal  to  or  less  than  the  market 
value  at  the  time  the  applicant  files  its 
short-form  appUcation  (Form  175); 

(B)  Such  qualifying  investors  must 
have  both  de  jure  and  de  facto  control 
of  the  applicant: 

(C)  The  remaining  10  percent  of  the 
applicant's  (or  licensee's)  total  equity 
may  be  owned  by  any  of  the  foUowing: 

(1)  Such  qualifying  investors,  either 
imconditionally  or  in  the  form  of  stock 
options  not  subject  to  the  restrictions  of 
paragraph  (b)(5)(i)(A)  of  this  section; 

(2)  Institutional  investors,  either 
unconditionally  or  in  the  form  of  stock 
options; 

[3]  NoncontrolUng  existing  investors 
in  any  preexisting  entity  that  is  a 
memtier  of  the  control  group,  either 
unconditionally  or  in  the  form  of  stock 
options;  or 

(4)  Individuals  that  are  membere  of 
the  appUcant's  (or  Ucensee's) 
management,  either  imconditionally  or 
in  the  form  of  stock  options. 

(D)  Following  tennination  of  the 
three-year  period  specified  in  paragraph 
(b)(5)(i)  of  this  section,  qualifying 
investors  must  continue  to  own  at  least 
10  percent  of  the  applicant's  (or 
Ucensee's)  total  equity,  either 
unconditionally  or  in  the  form  of  stock 
options  subject  to  the  restrictions  in 
paragraph  (b)(5)(i)(A)  of  this  section. 
The  restrictions  specified  in  paragraph 
(b)(5)(i)(C)(i)  through  (4)  of  this  section 
no  longer  apply  to  the  remaining  equity 
after  termination  of  such  three-year 
period. 

(ii)  At  the  election  of  an  appUcant  (or 
Ucensee)  whose  control  group's  sole 
member  is  a  preexisting  entity,  the  25 
percent  minimum  equity  requirements 
set  forth  in  paragraph  ro)(5)(i)  of  this 
section  shall  apply,  except  tjiat  only  10 
percent  of  the  appUcant's  (or  Ucensee's) 
total  equity  must  be  held  by  qualifying 
investors  and  that  the  remaining  15 
percent  of  the  applicant's  (or  licensee's) 
total  equity  may  be  held  by  qualifying 
investors  or  noncontrolUng  existing 


investors  in  such  control  group  member 
or  individuals  that  are  members  of  the 
appUcant's  (or  Ucensee's)  management, 
"niese  restrictions  on  the  identity  of  the 
holder(s)  of  the  remaining  IS  percent  of 
the  Ucensee's  total  equity  no  longer 
apply  after  termination  of  the  three-year 
period  specified  in  paragraph  (b)(5)(i)  of 
this  section. 

(6)  Control  Group  Minimum  50. 1 
Percent  Equity  Requirement.  In  order  to 
be  eUgible  to  exclude  gross  revenues 
and  total  assets  of  persons  or  entities 
identified  in  paragraph  (b)(4)  of  this 
section,  an  appUcant  (or  Ucensee)  must 
comply  with  the  foUowing 
reouirements: 

(i)  Except  for  an  appUcant  (or 
Ucensee)  whose  sole  control  group 
member  is  a  preexisting  entity,  as 
provided  in  paragraph  (b)(6)(u)  of  this 
section,  at  the  time  the  applicant's 
short-form  appUcation  (Form  175)  is 
filed  and  until  at  least  three  years 
following  the  date  of  initial  Ucense 
grant,  the  appUcant's  (or  Ucensee's) 
control  group  must  own  at  least  50.1 
percent  of  the  appUcant's  (or  licensee's) 
total  equity  as  follows: 

(A)  at  least  30  percent  of  the 
applicant  s  (or  Ucensee's)  total  equity 
must  be  held  by  qualifying  minority 
and/or  women  investors,  either 
unconditionally  or  in  the  form  of 
options  exercisable,  at  the  option  of  the 
holder,  at  any  time  and  at  any  exercise 
price  equal  to  or  less  than  the  mariiet 
value  at  the  time  the  appUcant  files  its 
short-form  application  (Form  175); 

(B)  Such  qualifying  minority  and/or 
women  investors,  must  have  both  du 
jure  and  de  facto  control  of  the 
applicant; 

(C)  The  remaining  20.1  percent  of  the 
applicant's  (or  Ucensee's)  total  equity 
may  be  owned  by  any  of  the  foUowiiig: 

(J)  Such  qualifying  minority  and/or 
women  investors,  either  uncondiUonaUy 
or  in  the  form  of  stock  options  not 
subject  to  the  restrictions  of  paragraph 
(b)(6J(i)(A)  of  this  section; 

(2)  Institutional  investors,  either 
unconditionally  or  in  the  form  of  stock 
options: 

(3)  Noncontmlling  extKting  investom 
in  any  preexisting  entity  that  is  a 
member  of  the  control  group,  either 
unconditionally  or  in  the  form  of  stock 
opuons;  or 

(4)  Individuals  that  are  members  of       j 
the  appUcant's  (or  Ucensee's)  | 
management,  either  unconditionally  or 
in  the  form  of  stock  options. 

(D)  Following  terminaUon  of  the  I 
three-year  period  specified  in  paragraph 
(b)(6)(i)  of  this  section,  qualifying 
minority  and/or  women  investors  must     ' 
continue  to  own  at  least  20  percent  of 
the  applicant's  (or  Ucensee's)  total 


Federal  Register  /  Vol.  59.  No.  234  /  Wednesday,  December  7,  1994  /  Rules  and  ReculaUons  63235 


63234  Federal  Register  /  Vol.  59,  No.  234  f  Wednesday,  December  7,  1994  /  Rules  and  Regulations 


equity,  either  unconditionally  or  in  the 
fioarm  of  stock  options  subject  to  the 
restrictions  in  paragraph  (bM6Hi)(A)  of 
this  section.  The  lestrictians  specified 
in  paragraph  (bM6)(i)(CHl)  through  {4)  of 
this  section  no  longer  apply  to  the 
remaining  equity  sifter  termination  of 
such  three-year  period. 

(ii)  At  the  election  of  an  applicant  (or 
licensee)  whose  control  gmup's  sole 
member  is  a  preexisting  entity,  the  50.1 
percent  minimum  equity  requirements 
set  forth  in  paragraph  (b)(6)(i)  of  this 
section  shall  apply,  except  that  only  20 
percent  of  the  applicant's  (or  licensee's) 
total  equity  must  be  held  by  qualifying 
minority  and/or  women  investors,  and 
that  the  remaining  30.1  percent  of  the 
applicant's  (or  licensee's)  total  equity 
may  be  held  by  qualifying  minority  and/ 
or  women  investors,  or  noncontrolling 
existing  investors  in  such  control  group 
member  ot  individuals  that  are  members 
of  the  applicant's  (or  licensee's] 
management.  These  restrictions  on  the 
identity  of  the  holder(s)  of  the 
remaining  30.1  percent  of  the  licensee's 
total  equity  no  longer  apply  after 
termination  of  the  three-year  period 
specified  in  paragraph  (b)(6)(i)  of  this 
section. 

(7)  Calculation  of  Certain  Interests. 
Except  as  provided  in  paragraphs  (b)(5) 
and  (b)(6)  of  this  section,  ownership 
interests  sliall  be  calculated  on  a  fiilly 
diluted  basis;  all  agreements  such  as 
warrants,  stock  options  and  convertible 
debentures  will  generally  be  treated  as 
if  the  rights  thereunder  already  have 
been  fully  exercised,  except  that  such 
agreements  may  not  be  used  to  appear 
to  terminate  or  divest  ownership 
interests  before  they  actually  do  so,  in 
order  to  comply  with  the 
nonattributable  equity  requirements  in 
paragraphs  (b)(3)(i)  and  {b)(4)(i)  of  this 
section. 

(8)  Aggregation  of  Affiliate  Interests. 
Persons  or  entities  that  hold  interest  in 
an  applicant  (or  licensee)  that  are 
affiliates  of  each  other  or  have  an 
identify  of  interests  identified  in 

§  24.720(1)0)  wiU  be  treated  as  though 
they  were  one  person  or  entity  and  their 
ownership  interests  aggregated  for 
purposes  of  determining  an  applicant's 
(or  licensee's)  compliance  with  the 
nonattributable  equity  requirements  in 
paragraphs  (b)(3)(i)  and  (b)(4)(i)  of  this 
section. 

Example  1  for  paragraph  (b)(8).  ABC  Corp. 
is  owned  by  individuals.  A,  B,  and  C,  each 
having  an  equal  one-third  voting  interest  in 
ABC  Corp.  A  and  B  together,  with  two-thirds 
of  the  stock  have  the  power  to  control  ABC 
Corp.  and  have  an  identity  of  interest.  If  A 
&  B  invest  in  DE  Corp.,  a  broadband  PCS 
applicant  for  block  C,  A  and  B's  separate 
interests  in  DE  Corp.  must  be  aggregated 


because  A  and  B  are  to  be  treated  as  one 
person. 

Example '  2  for  pamgroph  (bH8).  ABC  Corp. 
has  subtidaiy  EC  Coip.,  of  wUdi  it  holds  a 
coDtrollii^  51  percent  of  the  $Uxk.  If  ABC 
Corp.  and  BC  Corp.,  both  invest  in  DB  Corp.. 
their  sepaiate  interests  in  DE  Corp.  must  be 
aggregated  because  ABC  Corp.  and  BC  Corp. 
are  affiliates  of  each  other. 

(c)  She  rt-Form  and  Long-Form 
Applicati  ons:  Certifications  and 
Disclosm  e. 

(1)  She  rt-form  Application.  In 
addition  o  certifications  and 
disclosur  »  required  by  Part  1,  subpart 
Q  of  this  Ihapter  and  §  24.813,  each 
applicant  for  a  license  for  fi«quency 
Block  C  or  frequency  Block  F  shall 
certify  oQ  its  short-form  application 
(Form  175)  that  it  is  eligible  to  bid  on 
and  obtam  such  license(s),  and  (if 
applicab^)  that  it  is  eligible  for 
designate{d  entity  status  pursuant  to  this 
section  a^d  §  24.720,  and  shall  append 
the  following  information  as  an  exhibit 
to  its  Fortn  175: 

(i)  For  in  appUcant  that  is  a  publicly 
traded  coloration  with  widely 
disbursed  voting  power: 

(A)  A  certified  statement  that  such 
applicant  compUes  with  the 
requirements  of  the  definition  of 
publicly  traded  corporation  with  widely 
disbursed  voting  power  set  forth  in  ' 
§24.720(n); 

(B)  Th(  identify  of  each  affiliate  of  the 
applicani  if  not  disclosed  pursuant  to 
§24.813;  and 

(C)Th<  apphcant's  gross  revenues  and 
total  asst  ts,  computed  in  accordance 
v\rith  pan  graphs  (a)  and  (b)  of  this 
section. 

(ii)  For  all  other  applicants: 

(A)  Th( !  identity  of  each  member  of 
the  appli  rant's  control  group,  regardless 
of  the  siz )  of  each  member's  total 
interest  h  i  the  applicant,  and  the 
percental  ®  *°d  type  of  interest  held; 

(B)  Th(  citizenship  and  the  gender  or 
minority  ^oup  classification  for  each 
member  ^f  the  applicant's  control  group 
if  the  applicant  is  claiming  status  as  a 
business  owned  by  members  of  minority 
groups  ai  td/or  women; 

-  (C)  Th<  status  of  each  control  group 
member  ^at  is  an  institutional  investor, 
an  existing  investor,  and/or  a  member  of 
the  applipnt's  management; 

(D)  Thi  identify  of  each  affiliate  of  the 
applicant  and  each  affiliate  of 
individuals  or  entities  identified 


pursuant 


UMI 


to  paragraphs  (c)(l)(ii)fA)  and 


(c)(l)(ii)(  :)  of  this  section  if  not 
disclose*  pursuant  to  §  24.813; 

(E)  A  o  irtificatioi.  hai  'he  applicant's 
sole  coni  to/  group  membei  iS  a 
preexisting  entity,  if  the  applicant  makes 
the  elect  on  in  either  paragraph  (b)(5)(ii) 
or  (b)(8)(  i)  of  this  sectior.  ,^nd 


(F)  The  applicant's  gross  revenues  and 
total  assets,  computed  in  accordance 
with  paragraphs  (a)  and  (b)  of  this 
section. 

(iii)  for  each  applicant  claiming  status 
as  a  small  business  consortium,  the 
information  specified  in  paragraph 
(c)(l)(ii)  of  this  section,  for  each  member 
of  such  consortium 

(2)  Long-form  Application.  In  addition 
to  the  requirements  in  subpart  I  of  this 
part  and  other  applicable  niles  (e.g., 

§  24.204(f),  20.6(e).  20.9(b)).  each 
applicant  submitting  a  long-form 
application  for  hcen8e(s)  for  ficquency 
blocks  C  and  F  shall,  in  an  exhibit  to  its 
long-form  application: 

(ij  Disclose  separately  and  in  the 
sggr^ate  ^B  gross  revenues  and  total 
assets,  computed  in  accordance  with 
paragraphs  (a)  and  (b)  of  this  section,  for 
each  of  the  following:  the  applicant;  the 
applicant's  affiliates,  the  applicant's 
control  group  members;  the  applicant's 
attributable  investors;  and  affiliates  of 
its  attributable  investors; 

(ii)  List  and  summarize  all  agreements 
or  other  instruments  (with  appropriate 
references  to  specific  provisions  in  the 
text  of  such  agreements  and 
instruments)  that  support  the 
applicant's  eligibility  for  a  license(s)  for 
frequency  Blodc  C  or  frequency  Block  F 
and  its  eligibility  imder  §§  24.711 
through  24.270,  including  the 
establishment  of  de  facto  and  dejure 
control;  such  agreements  and 
instruments  include  articles  of 
incorporation  and  bylaws,  shareholder 
agreements,  voting  or  other  trust 
agreements,  partnership  agreements, 
management  agreements,  joint 
marketing  agreements,  fianchise 
agreements,  and  any  other  relevant 
agreements  (including  letters  of  intent), 
oral  or  written;  and 

(iii)  List  and  summarize  any  investor 
protection  agreements  and  identify 
specifically  any  such  provisions  in 
those  agreements  identified  piusuant  to 
paragraph  (c)(2)(ii)  of  this  section, 
including  rights  of  first  refusal, 
supermajority  clauses,  options,  veto 
rights,  and  rights  to  hire  and  fire 
employees  and  to  appoint  members  to 
boards  of  directors  or  management 
committees. 

(3)  Records  Maintenance.  All 
applicants,  including  those  that  are 
winning  bidders,  shdl  maintain  at  their 
principal  place  of  business  an  updated 
file  of  ownership,  revenue  and  asset 
information,  including  those  documents 
referenced  in  paragraphs  (c)(2)(ii)  and 
(c)(2)(iii)  of  this  section  and  any  other 
documents  necessary  to  establish 
eligibility  under  this  section  or  under 
the  definitions  of  small  business  and/or 
business  owned  by  members  of  minority 


Federal  Register  /  Vol.  59.  No.  234  /  Wednesday,  December  7,  1994  /  Rules  and  RegulaUons  63235 


groups  and/or  women.  Licensees  (and 
their  successors  in  interest)  shall 
maintain  such  files  for  the  term  of  the 
license.  Applicants  that  do  not  obtain 
the  Iicense(s)  for  which  they  applied 
shall  maintain  such  files  until  the  grant 
of  such  licen8e(s)  is  final,  or  one  year 
from  the  date  of  the  filing  of  thefir  short- 
form  application  (Form  175).  whichever 
is  earUer. 

(d)  Audits. 

(1)  Applicants  and  licensees  claiming 
eligibility  under  this  section  or 

§§  24.711  through  24.720  shall  be 
subject  to  audits  by  the  Commission. 
using  in-house  and  contract  resources. 
Selection  for  audit  may  be  random,  on 
information,  or  on  the  basis  of  other 
factors. 

(2)  Consent  to  such  audits  is  part  of 
the  certification  included  in  the  short- 
form  application  (Form  175).  Such 
consent  shall  include  consent  to  the 
audit  of  the  apphcant's  or  licensee's 
books,  docuiments  and  other  material 
(including  accounting  procedures  and 
practices)  regardless  of  form  or  type, 
sufficient  to  confirm  that  such 
applicant's  or  hcensee's  representations 
are,  and  remain,  accvuate.  Such  consent 
shall  include  inspection  at  all 
reasonable  times  of  the  £acihties.  or 
parts  thereof,  engaged  in  providing  and 
transacting  Inisiness.  or  keeping  records 
regarding  licensed  broadband  PCS 
service  and  shall  also  include  consent  to 
the  interview  of  principals,  employees, 
customers  and  suppUers  of  the 
applicant  or  licensee. 

(e)  Definitions.  The  terms  affiliate, 
business  owned  by  members  of  minority 
groups  and  women,  consortium  of  small 
businesses,  control  group,  existing 
investor,  gross  revenues,  institutional 
investor,  members  of  miiH»ity  g^ups, 
nonattributable  equity,  preexisting 
entity,  publicly  traded  corporation  with 
widely  dispersed  voting  power, 
qualifying  investor,  qualifying  minority 
and/or  woman  investor,  small  business 
and  total  assets  used  in  this  section  are 
defined  in  §24.720. 

3.  Section  24.711  is  revised  to  read  as 
follows: 

$27,711    Upfront  |MyiiMmi,do«m 
paymems  and  Inilrtliwnt  peyments  for 
NoensM  for  frequency  Blocks  C  and  F. 

(a)  Upfront  Payments  and  Down 
Payments. 

(1)  Each  eligible  bidder  for  licenses  on 
frequency  Blodcs  C  or  F  subject  to 
auction  shall  pay  an  upfitint  payment  of 
$0,015  per  MHz  per  pop  for  the 
maximum  number  of  ficenses  (in  terms 
of  MHz-pops)  on  vr^ck  it  intends  to  bid 
pursuant  to  §  1.2106  of  this  Chapter  and 
procedures  specified  by  PubUc  Notice. 


(2)  Each  wiiming  bidder  shall  make  a 
down  payment  equal  to  ten  percent  of 
its  wimiing  bid  (less  applicable  bidding 
credits);  a  wiiming  bidder  shall  bring  its 
total  amount  on  deposit  with  the 
Commission  (including  upfront 
payment)  to  five  percent  of  its  net 
winning  bid  witltin  five  business  days 
after  the  auction  closes,  and  the 
remainder  of  the  doMm  payment  (five 
percent)  shall  be  paid  within  five 
business  days  after  the  application 
required  by  §  24.809(b)  is  granted. 

(b)  Instalment  Payments.  Each 
eligible  Ucensee  of  frequency  Block  C  or 
F  may  pay  the  remaining  90  percent  of 
the  net  auction  price  for  the  license  in 
installment  payments  pursuant  to 
§  1.2110(e)  of  this  Chapter  and  under 
the  following  terms: 

(1)  For  an  eligible  Ucensee  with  gross 
revenues  exceeding  $75  milhon 
(calculated  in  accordance  with 

§  24.709(a)(2)  and  (b))  in  each  of  the  two 
preceding  years,  interest  shall  be 
imposed  based  on  the  rate  for  ten-year 
U.S.  Treasury  obUgations  appUcable  on 
the  date  the  license  is  granted,  plus  3.5 
percent;  payments  shall  include  both 
principal  and  interest  amortized  over 
the  term  of  the  hcense.  beginning  one 
year  after  the  date  of  the  initial  license 
grant. 

(2)  For  an  eUgible  licensee  with  gross 
revenues  not  exceeding  $75  million 
(calculated  in  accordance  with 

§  24.709(a)(2)  and  (b))  in  each  of  the  two 
preceding  years  or  an  eligible  licensee 
in  a  BTA  market  other  tluin  the  fifty 
largest  markets,  interest  shall  be 
imposed  based  on  the  rate  for  ten-year 
U.S.  Treasury  obUgations  applicable  on 
the  date  the  license  is  granted,  plus  2.5 
percent;  payments  shall  include  interest 
only  for  the  first  year  and  paymeats  of 
interest  and  principal  amortized  over 
the  remaining  nine  years  of  the  license 
term. 

(3)  For  an  eligible  licensee  that 
qualifies  as  a  Small  business  or  as  a 
consortium  of  small  businesses,  interest 
shaU  be  imposed  based  on  the  rate  for 
ten-year  U.S.  Treasury  obligations 
applicable  on  the  date  the  Ucense  is 
granted,  plus  2.5  percent;  payments 
shall  include  interest  only  for  the  first 
two  years  and  payments  of  interest  and 
principal  amortized  over  the  remaining 
eight  years  of  the  Ucense  term. 

(4)  For  an  eUgible  Ucensee  that 
quaUfies  as  a  business  owned  by 
members  of  minority  groups  and/or 
women,  interest  shaJl  be  imposed  based 
on  the  rate  for  ten-year  U.S.  Treasury 
obUgations  appUcable  on  the  date  the 
Ucense  is  gruited;  payments  shall 
include  interest  cauy  for  the  first  three 
years  and  payments  of  interest  and 


principal  amortized  over  the  remaining 
seven  years  of  the  Ucense  term. 

(5)  For  an  eUgible  Ucensee  that 
quaUfies  as  a  small  business  owned  by 
members  of  minority  groups  and/or 
women  or  as  a  consortium  of  small 
business  owned  by  members  of  minority 
groups  and/or  women,  interest  shaU  be 
imposed  based  on  the  rate  for  ten-year 
U.S.  Treasury  obUgations  appUcable  on 
the  date  the  license  is  granted;  payments 
shall  include  interest  only  for  the  first 
six  years  and  pa)rment8  of  interest  and 
principal  amortized  over  the  remaining 
four  years  of  the  Ucense  term. 

(c)  Unjust  Enrichment. 

(1)  If  a  Ucensee  that  utiUzes 
installment  financing  imder  this  section 
seeks  to  assign  or  transfer  control  of  its 
Ucense  to  an  entity  not  meeting  the 
eUgibility  standards  for  installment 
payments,  the  licensee  must  make  full 
pajonent  of  the  remaining  impaid 
principal  and  any  unpaid  interest 
accrued  through  the  date  of  assignment 
or  transfer  as  a  condition  of  approval. 

(2)  If  a  Ucensee  that  utiUzes 
installment  financing  imder  this  section 
seeks  to  make  any  change  in  ownership 
structure  that  would  result  in  the 
licensee  losing  eUgibiUty  for  installment 
payments,  the  Ucensee  shall  first  seek 
Commission  approval  and  must  make 
full  payment  of  the  remaining  unpaid 
principal  and  any  unpaid  interest 
accrued  through  the  date  of  such  change 
as  a  condition  of  approval.  A  Ucensee's 
(or  other  attributable  entity's)  increased 
gross  revenues  or  increased  total  assets 
due  to  nonattributable  equity 
investments  [i.e..  bom  soiuces  whose 
gross  revenues  and  total  assets  are  not 
considered  imder  §  24.709(b)),  debt 
financing,  revenue  from  operations  or 
other  investments,  business 
development  or  expanded  service  shall 
not  be  considered  to  residt  in  the 
Ucensee  losing  eUgibiUty  for  installment 
payments. 

(3)  If  a  Ucensee  seeks  to  make  any 
change  in  ownership  that  would  result 
in  the  Ucensee  quaUfying  for  a  less 
favorable  installment  plan  imder  thiy 
section,  the  Ucensee  shaU  seek 
CoauQissioQ  approval  and  must  adjust 
its  payment  plan  to  reflect  its  new 
eUgibiUty  status.  A  Ucensee  may  not 
switch  its  payment  plan  to  a  more 
favorable  plan. 

1.  Section  24.712  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§24.712    Bidding crMMsforHcenses for 
frequency  Blocks  C  and  F. 

***** 

(d)  Unjust  Enrichment. 

(1)  If,  before  termination  of  the  five- 
year  period  following  the  date  of  the 
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initial  license  grant,  a  licensee  that 
utilizes  a  bidding  credit  under  this   ^ 
section  seeks  to  assign  or  transfer 
control  of  its  license  to  an  entity  not 
meeting  the  eligibility  standards  for 
bidding  credits  or  seeks  to  make  any 
other  change  in  ownership  that  would 
result  in  the  licensee  no  longer 
qualifying  for  bidding  credits  under  this 
section,  the  licensee  must  seek 
Commission  approval  and  reimburse  the 
government  for  the  amount  of  the 
bidding  credit  as  a  condition  of  the 
approval  of  such  assignment,  transfer  or 
other  ownership  change. 

(2)  If.  before  termination  of  the  five- 
year  p«riod  following  the  date  of  the 
initial  hcense  grant,  a  licensee  that 
utilizes  a  bidding  credit  under  this 
section  seeks  to  assign  or  transfer 
control  of  its  license  to  an  entity 
meeting  the  eligibility  standards  for 
lower  bidding  credits  or  seeks  to  make 
any  other  change  in  ownership  that 
would  result  in  the  licensee  qualifying 
for  a  lower  bidding  credit  under  this 
section,  the  Ucensee  must  seek 
Commission  approval  and  reimburse  the 
government  for  the  difference  between 
the  amount  of  the  bidding  credit 
obtained  by  the  licensee  and  the  bidding 
credit  for  which  the  assignee,  transferee 
or  licensee  is  eligible  under  this  section 
as  a  condition  of  the  approval  of  such 
assignment,  transfer  or  other  ownership 
change. 

2.  Section  24.720  is  revised  to  read  as 
follows: 

§24.720    Definitions. 

(a)  Scope.  The  definition^  in  this 
section  apply  to  §§  24.709  through 
24.714,  unless  otherwise  specified  in 
those  sections. 

(b)  Small  Business:  Consortium  of 
Small  Businesses. 

(1)  A  small  business  is  an  entity  that, 
together  with  its  affiliates  and  persons 
or  entities  that  hold  interest  in  such 
entity  and  their  affiliates,  has  average 
aiuual  gross  revenues  that  are  not  more 
than  $40  million  for  the  preceding  three 
years. 

(2)  For  purposes  of  determining 
whether  an  entity  meets  the  $40  million 
average  annual  gross  revenues  size 
standard  set  forth  in  paragraph  (b)(1)  of 
this  section,  the  gross  revenues  of  the 
entity,  its  affiliates,  persons  or  entities 
holding  interests  in  the  entity  and  their 
affiliates  shall  be  considered  on  a 
cumulative  basis  and  aggregated,  subject 
to  the  exceptions  set  forth  § 24.709(b). 

(3)  A  small  business  consortium  is 
conglomerate  organization  formed  as  a 
joint  venture  between  or  among 
mutually-independent  business  firms. 
each  of  which  individually  satisfies  the 
definition  of  a  small  busi  ness  in 
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paragrapps  (b)(1)  and  (b)(2)  of  this 
section. 

(c)  BuMness  Owned  by  Members  of 
Minority  Groups  and/or  Women.  A 

owned  by  members  of  minority 
groups  a  id/or  women  is  an  entity: 

'     "    1  ihich  the  qualifying  investor 

of  an  applicant's  control  group 
are  members  of  minority  groups  and/or 
women  who  are  United  States  citizens; 
and         I 

(2)  That  complies  with  the 
requirenients  of  §  24.709  (b)(3)  and 
(b)(5)  or  i  24.709  (b)(4)  and  (b)(6). 

(d)  Sm  ill  Business  Owned  by 
Memben  of  Minority  Groups  and /or 
Women:  }ponsortium  of  Small 
BusinesaBs  Owned  by  Members  of 
Minority  and/or  Women.  A  Small 
business  owned  by  members  of  minority 
ff-oups  a  id/or  women  is  an  entity  that 
meets  th#  definitions  in  both  paragraphs 
(b)  ad  (c)  of  this  section.  A  consortium 
of  small  msinesses  owned  by  members 
of  minor  ty  groups  and/or  women  is  a 
conglomi  Tate  organization  formed  as  a 
joint  ven  ure  between  mutually- 
indepen(  ent  business  firms,  each  of 
which  in  lividually  satisfies  the 
definitioi  ts  in  paragraphs  (b)  and  (c)  of 
this  secti  m. 

(e)  Rut  il  Telephone  Company.  A  rural 
telephon  ?  company  is  a  local  exchange 
carrier  hi  ving  100,000  or  fewer  access 
lines,  induding  all  affiliates. 

(0  Gro,  'S  Revenues.  Gross  revenues 
shall  met  n  all  income  received  by  an 
entity,  w  lether  earned  or  passive,  before 
any  dedilctions  are  made  for  costs  of 
doing  bi^iness  [e.g.  cost  of  goods  sold), 
as  evidenced  by  audited  financial 
statements  for  the  relevant  number  of 
calendar  years  preceding  January  1, 
1994,  or.pf  audited  financial  statements 
were  notjprepared  on  a  calendar-year 
basis,  fonthe  most  recently  completed 
fiscal  years  preceding  the  filing  of  the 
applicant's  short-form  application 
(Form  ITfe).  For  applications  filed  after 
June  30,  L995,  gross  revenues  shall  be 
evidence  1  by  audited  financial 
statemen  ;s  for  the  preceding  relevant 
number  (  f  calendar  or  fiscal  years.  If  an 
entity  wt  s  not  in  existence  for  all  or  part 
of  the  reevant  period,  gross  revenues 
shall  be  Evidenced  by  the  audited 
financial  statements  of  the  entity's 
predeces6or-in-interest  or,  if  there  is  no 
identifiaile  predecessor-in-interest, 
unaudited  financial  statements  certified 
by  the  ap^plicant  as  accurate. 

(g)  Total  assets.  Total  assets  shall 
mean  tha  book  value  (except  where 
generally  accepted  accounting 
principle  s  (GAAP)  require  market 
valuatioi )  of  all  property  owned  by  an 
entity,  w  lether  real  or  personal,  tangible 
or  intanf  ble,'  as  evidenced  by  the  most 
recent  ai  dited  financial  statements. 


(h)  Institutional  Investor.  An 
institutional  investor  is  an  insurance 
company,  a  bank  holding  stock  in  trust 
accounts  through  its  trust  department, 
or  an  investment  company  as  defined  in 
15  U.S.C.  80a-3(a),  without  reference  to. 
or  incorporation  of,  the  exemptions  set 
forth  in  15  U.S.C.  80a-3(b)  and  (c); 
provided  that,  if  such  investment 
company  is  owned,  in  whole  or  in  part, 
by  other  entities,  such  investment 
company,  such  other  entities  and  the 
affiliates  of  such  other  entities,  taken  as 
a  whole,  must  be  primarily  engaged  in 
the  business  of  investing,  reinvesting  or 
trading  in  securities  or  in  distributing  or 
providing  investment  management 
services  for  securities. 

(i)  Members  of  Minority  Groups. 
Members  of  minority  groups  includes 
Blacks,  Hispanics,  American  Indians. 
Alaskan  Natives,  Asians,  and  Pacific 
Islanders. 

(j)  Nonattributable  Equity. 

(1)  Nonattributable  equity  shaW  mean: 
(i)  For  corporations,  voting  stock  or 

non-voting  stock  that  includes  no  more 
than  twenty-five  percent  of  the  total 
voting  eqiiity,  including  the  right  to  vote 
sych  stock  through  a  voting  trust  or 
other  arrangement; 

(ii)  For  partnerships,  joint  ventnres 
and  other  non-corporate  entities,  limited 
partnership  interests  and  similar 
interests  that  do  not  afford  the  power  to 
exercise  control  of  ttie  entity. 

(2)  For  piuposes  of  assessing 
compliance  with  the  equity  limits  in 
§24.709(b)(3)(i)  and  (b)(4)(i).  where 
such  interests  are  not  held  directly  in 
the  applicant,  the  total  equity  held  by  a 
person  or  entity  shall  be  determined  by 
successive  multiplication  of  the 
ownership  percentages  for  each  link  in 
the  vertical  ownership  chain. 

(k)  Control  Group.  A  control  group  is 
an  entity,  or  a  group  of  individuals  or 
entities,  that  possesses  dejure  control 
and  de  facto  control  of  an  applicant  or 
licensee,  and  as  to  which  the  applicant's 
or  licensee's  charters,  bylaws, 
'agreements  and  any  other  relevant 
documents  (and  amendments  thereto) 
provide: 

(ij  That  the  entity  and/or  its  members 
own  imconditionally  at  least  50.1 
percent  of  the  total  voting  interests  of  a 
corporation; 

(2)  That  the  entity  and/or  its  members 
receive  at  least  50.1  percent  of  the 
annual  distribution  or  any  dividends 
paid  on  the  voting  stock  of  a 
corporation; 

(3)  That,  in  the  event  of  dissolution  or 
liquidation  of  a  corporation,  the  entity 
and/or  or  its  members  are  entitled  to 
receive  100  percent  of  the  value  of  each 
share  of  stodc  in  its  possession  and  a 
percentage  of  the  retained  earnings  of 
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the  concem  that  is  equivalent  to  the 
amount  of  equity  held  in  the 
corporation;  and 

(4)  That,  for  other  types  of  businesses, 
the  entity  and/or  its  members  have  the 
right  to  receive  dividends,  profits  and 
regular  and  liquidating  disMbutions 
from  the  business  in  proportion  to  the 
amount  of  equity  held  in  the  business. 

Note  to  paragraph  (k):  Voting  control  does 
not  always  assure  de  facto  control,  such  as 
for  example,  when  the  voting  stock  of  the 
control  group  is  widely  dispersed  [see  e.g., 
§24.720(t)(2)(iii). 

(1)  Affiliate. 

(1)  Basis  for  Affiliation.  An  individual 
or  entity  is  an  affiliate  of  an  applicant 
or  of  a  person  holding  an  attributable 
interest  in  an  applicant  (both  referred  to 
herein  as  "the  applicant")  if  such 
individual  or  entity: 

(i)  Directly  or  indirectly  controls  or 
has  the  power  to  control  the  applicant, 
or 

(ii)  Is  directly  or  indirectly  controlled 
by  the  applicant,  or 

(iii)  Is  directly  or  indirectly  controlled 
by  a  third  party  or  parties  that  also   ' 
controls  or  has  the  power  to  control  the 
applicant,  or 

(iv)  Has  an  "identity  of  interest"  with 
the  applicant. 

(2)  Nature  of  control  in  determining 
aviation. 

(i)  Every  business  concem  is 
considjBred  to  have  one  or  more  parties 
wh<^rectiy  or  indirectly  control  or 
have  the  power  to  control  it.  Control 
may  be  affirmative  or  negative  and  it  is 
immaterial  whether  it  is  exercised  so 
long  as  the  power  to  control  exists. 

Example  for  paragraph  (l)(2)li).  An 
applicant  owning  50  percent  of  the  voting 
stock  of  another  concern  would  have 
negative  power  to  control  such  concern  since 
such  party  can  block  any  action  of  the  other 
stockholders.  Also,  the  bylaws  of  a 
corporation  may  permit  a  stockholder  with 
less  than  50  percent  of  the  voting  to  block 
any  actions  taken  by  the  other  stockholders 
in  the  other  entity.  Affiliation  exists  when 
the  applicant  has  the  power  to  control  a 
concern  while  at  the  same  time  another 
person,  or  persons,  are  in  control  of  the 
concem  at  the  will  of  the  party  or  parties 
with  the  power  of  control. 

(ii)  Control  can  arise  through  stock 
ownership;  occupancy  of  director, 
officer  or  key  employee  positions; 
contractual  or  other  business  relations; 
or  combinations  of  these  and  other . 
factors.  A  key  employee  is  an  employee 
who,  because  of  his/her  position  in  the 
concem,  has  a  critical  influence  in  or 
substantive  control  over  the  operations 
or  management  of  the  concem. 

(iii)  Control  can  arise  through 
management  positions  where  a 
concern's  voting  stock  is  so  widely 


distributed  that  no  effective  control  can 
be  established. 

Example  for  paroffaph  (l)(2)(iiH.  In  a 
corporation  where  the  officers  and  directors 
own  various  size  blodu  of  stock  totaling  40 
percent  of  the  corporation's  voting  stock,  but 
no  officer  or  director  has  a  block  sufficient 
to  give  him  or  her  control  or  the  power  to 
control  and  the  remaining  60  percent  is 
widely  distributed  with  no  individual 
stockholder  having  a  stock  interest  greater 
than  10  percent,  management  has  the  power 
to  control.  If  persons  with  such  management 
control  of  the  other  entity  are  persons  with 
attributable  interests  in  the  applicant,  the 
other  entity  will  be  deemed  an  affiliate  of  the 
applicant 

(3)  Identity  of  interest  between  and 
aniong  persons.  Affiliation  can  arise 
between  or  among  two  or  more  persons 
vdth  an  identity  of  interest,  such  as 
members  of  the  same  family  or  persons 
with  common  investments.  In 
determining  if  the  applicant  controls  or 
is  controlled  by  a  concem,  persons  with 
an  identity  of  interest  will  be  treated  as 
though  they  were  one  person. 

Example  for  paragraph  (l)(3)  introductory 
text.  Two  shareholders  in  Corporation  Y  each 
have  attributable  interests  in  the  same  PCS 
application.  While  neither  shareholder  has 
enough  shares  to  individually  control 
Corporation  Y,  together  they  have  the  power 
to  control  Owporation  Y.  The  two 
shareholders  with  these  common 
investments  (or  identity  in  interest)  are 
treated  as  though  they  are  one  person  and 
Corporation  Y  would  be  deemed  an  affiliate 
of  the  applicant 

(i)  Spousal  Affiliation.  Both  spouses 
are  deemed  to  own  or  control  or  have 
the  power  to  control  interests  owned  or 
controlled  by  either  of  them,  unless  they 
are  subject  to  a  legal  separation 
recognized  by  a  court  of  competent 
jurisdiction  in  the  United  States. 

(ii)  Kinship  Affiliation.  Lnmediate 
family  members  will  be  presumed  to 
own  or  control  or  have  the  power  to 
control  interests  owned  or  controlled  by 
other  immediate  family  members.  In 
this  context  "immediate  family 
member"  means  father,  mother, 
husband,  wife,  son,  daughter,  brother, 
sister,  father-  or  mother-in-law,  son-  or 
daughter-in-law.  bi  other-  or  sister-in- 
law,  step-father,  or  -mother,  step- 
brother, or  -sister,  step-son,  or 
•daughter,  half  brother  or  sister.  This 
presumption  may  be  rebutted  by 
showing  that 

(A)  The  £amily  members  are 
estranged, 

(B)  "The  family  ties  are  remote,  or 

(C)  The  family  members  are  not 
closely  involved  with  each  other  in 
business  matters. 

Example  for  paragraph  (l)(3)(ii).  A  owns  a 
controlling  interest  in  Corporation  X.  A's 
sister-in-law,  B.  has  an  attributable  interest  in 


a  PCS  application.  Because  A  and  B  have  a 
presumptive  kinship  affiliatimi,  A's  interest 
in  Corporation  X  is  attributable  to  B.  and  thus 
to  the  applicant,  unless  B  rebuts  the 
presumption  with  the  necessary  showing. 

(4)  Affiliation  through  stock 
ownership. 

(i)  An  applicant  is  presumed  to 
control  or  have  the  power  to  control  a 
concem  if  he  or  she  o%vns  or  controls  or 
has  the  power  to  control  50  percent  or 
more  of  its  voting  stocL 

(ii)  An  applicant  is  presumed  to 
control  or  have  the  power  to  control  a 
concem  even  though  he  or  she  owns, 
controls  or  has  the  power  to  control  less 
than  50  percent  of  the  concern's  voting 
stock,  if  the  block  of  stock  he  or  she 
owns,  controls  or  has  the  power  to 
control  is  large  as  compared  with  any 
other  outstanding  block  of  stock. 

(iii)  If  two  or  more  persons  each  owns, 
controls  or  has  the  power  to  control  less 
than  50  percent  of  the  voting  stock  of  a 
concem,  such  minority  holc^ngs  are 
equal  or  approximately  equal  in  size, 
and  the  ag^egate  of  these  minority 
holdings  is  lai^  as  compared  with  any 
other  stock  holding,  the  presumption 
arises  that  each  one  of  these  persons 
individually  controb  or  has  the  power 
to  control  the  concem;  however,  sudi 
presumption  may  be  rebutted  by  a 
showring  that  such  control  or  power  to 
control,  in  fact,  does  not  exist. 

(5)  Affiliation  arising  under  stock 
options,  convertible  debentures,  and 
agreements  to  merge.  Stock  options, 
convertible  debentures,  and  agreements 
to  merge  (including  agreements  in 
principle)  are  genenrally  considered  to 
have  a  present  effect  on  the  power  to 
control  the  concem.  Therefore,  in 
making  a  size  determination,  such 
options,  debentures,  and  agreements 
will  generally  be  treated  as  though  the 
rights  held  thereunder  had  been 
exercised.  However,  neither  an  affiliate 
nor  an  apphcant  can  use  such  options 
and  debentures  to  appear  to  terminate 
its  control  over  another  concem  before 
it  actually  does  so. 

Example  1  for  paragraph  (l)(5).  If  company 
B  holds  an  option  to  purchase  a  controlling 
interMf  in  company  A,  who  holds  an 
attributable  interest  in  a  PCS  application,  the 
situation  is  treated  as  though  company  B  had 
exercised  its  rights  and  had  become  owner  of 
a  controlling  interest  in  company  A.  The 
gross  revenues  of  company  B  must  be  taken 
into  account  in  determining  the  size  of  the 
applicant 

Example  2  for  paragraph  (l)(5l.  If  a  large 
company.  BigCo.  holds  70%  (70  of  100 
outstanding  shares)  of  the  voting  stock  of 
company  A,  who  holds  an  attributable 
interest  in  a  PCS  application,  and  gives  a 
third  party,  SmallCo.  an  option  to  purchase 
50  of  the  70  sliares  owned  by  BigCo.  BigCo 
will  be  deemed  to  be  an  affiliate  of  company 
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A,  and  thus  the  applicant,  until  SmallCo 
actually  exercises  its  options  to  purchase 
such  shares.  In  order  to  prevent  BigCo  from 
circumventing  the  intent  of  the  rule  which 
requires  such  options  to  be  considered  on  a 
fully  diluted  basis,  the  option  is  not 
considered  to  have  present  effect  in  this  case. 
Example  3  for  paragraph  (l)(5).  If  company 
A  has  entered  into  an  agreement  to  merge 
with  cranpany  B  in  the  future,  the  situation 
is  treated  as  though  the  merger  has  taken 
place. 

(6)  Affiliation  under  voting  trusts. 

(i)  Stock  interests  held  in  trust  shall  be 
deemed  controlled  by  any  person  who  holds 
or  shares  the  power  to  vote  such  stock,  to  any 
person  who  has  the  sole  power  to  sell  such 
stock,  and  to  any  person  who  has  the  right 
to  revoke  the  trust  at  will  or  to  replace  the 
trustee  at  will. 

(ii)  If  a  trustee  has  a  familial,  personal  or 
extra-trust  business  relationship  to  the 
grantor  or  the  beneficiary,  the  stock  interests 
held  in  trust  will  be  deemed  controlled  by 
the  grantor  or  beneficiary,  as  appropriate. 

(iii)  If  '.he  primary  purpxise  of  a  voting 
trust,  or  similar  agreement,  is  to  separate 
voting  power  from  beneficial  ownership  of 
voting  stock  for  the  purpose  of  shifting 
control  of  or  the  power  to  control  a  concern 
4n  order  that  such  concern  or  another 
concern  may  meet  the  Conunission's  size 
standards,  such  voting  trust  shall  not  be 
considered  valid  for  this  purpose  regardless 
of  whetnor  it  is  or  is  not  recognized  within 
the  appropriatb  jurisdiction. 

(7)  Affiliation  through  common 
monogi.'Hisnf  Affiliation  generally  arises 
where  officers,  directors,  or  key  employees 
serve  as  the  majority  or  otherwise  as  the 
controlling  element  of  the  board  of  directors 
and/or  the  management  of  another  entity. 

(8)  Affiliation  through  common  facilities. 
ARiliation  generally  arises  where  one 
concern  shares  office  space  and/or  employees 
and/or  other  facilities  with  another  concern, 
particularly  where  such  concerns  are  in  the 
same  or  related  industry  or  field  of 
operations,  or  where  such  concerns  were 
formerly  affiliated,  and  through  these  sharing 
arrangements  one  concern  has  control,  or 
potcniial  control,  of  the  other  concern. 

(9)  Affiliation  through  contractual 
relationships.  Affiliation  generally  arises 
where  one  concern  is  dependent  upon 
another  concern  for  contracts  and  business  to 
such  a  degree  that  one  concern  has  control, 
or  potential  control,  of  the  other  concern. 

(10)  Affiliation  under  joint  venture 
arrangements. 

ni  A  joint  venture  for  size  determination 
purposes  is  an  association  of  concerns  and/ 
or  individuals,  with  interests  in  any  degree 
or  proportion,  formed  by  contract,  express  or 
implied,  to  engage  in  and  carry  out  a  single, 
specific  business  venture  for  joint  profit  for 
which  purpose  they  combine  their  efforts, 
property,  money,  skill  and  knowledge,  but 
not  on  a  continuing  or  permanent  basis  for 
conducting  business  generally.  The 
determination  whether  an  entity  is  a  joint 
venture  is  based  upon  the  facts  of  the 
business  operation,  regardless  of  how  the 
business  operation  may  be  designated  by  the 
parties  involved.  An  agreement  to  share 
profits/losses  proportionate  to  each  party's 
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contributioi  to  the  business  operation  is  a 
sigiiificant  I  ictor  in  determining  whether  the 
business  op  tration  is  a  joint  venture. 

(ii)  The  n  rties  to  a  joint  venture  are 
considered  o  be  affiliated  with  each  other 

(11)  Exch  sionsfrom  affiliation  coverage. 

(i)  For  pu  poses  of  §  24.709(a)(2)  and 
paragraph  (i  i)(2]  of  this  section,  Indian  tribes 
or  Alaska  R^ional  or  Village  Corporations 
organized  pjirsuant  to  the  Alaska  Native 
Claims  Settfcment  Act  (43  U.S.C.  1601  et 
seq.),  or  entities  owned  and  controlled  by 
such  tribes  f  r  corporations,  are  not 
considered  Affiliates  of  an  applicant  (or 
licensee)  thi  it  is  owned  and  controlled  by 
such  tribes,  corporations  or  entities,  and  that 
otherwise  complies  with  the  requirements  of 
§  24.709  fb)  3)  and  (b)(5)  or  §  24.709  (b)(4) 
and  (b)(6),  6  Kcept  that  gross  revenues  derived 
from  gamini  [  activities  conducted  by 
affiliated  en  tities  pursuant  to  the  Indian 
Gaming  Reg  ulatory  Act  (25  U.S.C.  2701  et 
seq.)  will  b<  counted  in  determining  such 
applicant's  or  licensee's)  compliance  with 
the  financia  requirements  of  §§  24.709(a] 
and  paragra  }h  (b)  of  this  section,  unless  such 
applicant  ei  tablishes  that  it  v^il;  not  receive 
a  substantia  unfair  competitive  advantage 
because  sigi  ificant  legal  constraints  restrict 
the  applicai  t's  ability  to  access  such  gross 
revenues. 

(ii)  For  p\  rposes  of  §  24.709(a)(2)  and 
paragraph  ( i)(2)  of  this  section,  en  entity 
controlled  I  y  members  of  minority  groups  is 
not  conside  'ed  an  affiliate  of  an  applicant  (or 
licen.see)  th  it  qualify  as  a  business  owned  by 
members  o)  minority  groups  and/or  women  if 
affiliation  v  ould  arise  solely  from  control  of 
such  entity  jy  members  of  the  applicant's  (or 
licensee's)  i  ontrol  group  who  are  members  of 
minority  ff\  ups.  For  purposes  of  this 
subparagraj  h,  the  term  minority-controlled 
entityshall  mean,  in  the  case  of  a 
corporation  an  entity  in  which  50.1  percent 
of  the  votin  ;  interests  is  owned  by  members 
of  minority  groups  or,  in  the  case  of  a 
partnership  all  of  the  general  partners  are 
members  oj  minority  groups  or  entities 
controlled  I  y  members  of  minority  groups: 
and,  in  all  c  ases,  one  in  which  members  of 
minority  gTi  lups  have  both  de  jure  and  de 
facto  contr<  1  of  the  entity. 

(m)  Publi  ly  Traded  Corporation  with 
Widely  Dis^  ersed  Voting  Power.  A  publicly 
traded  corp  jration  with  widely  dispersed 
voting  powi  r  is  a  business  entity  organized 
under  the  It  ws  of  the  United  States: 

(1)  Whosi  I  shares,  debt,  or  other  ownership 
interests  an  traded  on  an  organized 
securities  e  xhange  within  the  United  States; 

(2)  In  wh  ch  no  person 

(i)  Owns  nore  than  15  percent  of  the 
equity:  or 

(ii)  Posse  ses,  directly  or  indire<:tly, 
through  th€  ownership  of  voting  securities, 
by  contract  Dr  otherwise,  the  power  to  control 
the  electioi  of  more  than  15  percent  of  the 
members  o  the  board  of  directors  or  other 
governing  I  ody  of  such  publicly  traded 
corporation ;  and 

(3)  Over '  irhich  no  person  other  than  the 
managemei  t  and  members  of  the  board  of 
directors  oi  other  governing  body  of  such 
publicly  tra  ded  corporation,  in  their 
capacities  i  s  such,  has  de  facto  control. 

(4)  The  t4  rm  person  shall  be  defined  as  in 
section  13(  )  of  the  Securities  and  Exchange 


Act  of  1934,  as  amended  (15  U.S.C.  78(m)), 
and  shall  also  include  investors  that  are 
commonly  controlled  under  the  indicia  of 
control  set  forth  in  the  definition  of  affiliate 
in  paragraphs  (1)(2]  through  (1)  of  this 
section. 

(n)  Qualifying  Investor;  Qualifying  Minority 
and/or  Woman  Investor. 

(1)  A  qualifying  investor  is  a  person  who 
is  (or  holds  an  interest  in)  a  member  of  the 
applicant's  (or  licensee's)  control  group 
whose  gross  revenues  and  total  assets,  when 
aggregated  with  those  of  all  other  attributable 
investors  and  affiliates,  do  not  exceed  the 
gross  revenues  and  total  assets  limits 
specified  in  §  24.709(a),  or,  in  the  case  of  an 
applicant  (or  licensee)  that  is  a  small 
business,  do  not  exceed  the  gross  revenues 
limit  specified  in  paragraph  (b)  of  this 
section. 

(2)  A  qualifying  minority  and/or  woman 
investor  is  a  person  who  is  a  qualifying 
investor  under  paragraph  (n)(l),  who  is  (or 
holds  an  interest  in)  a  member  of  the 
applicant's  (or  licensee's)  control  group  and 
who  is  a  member  of  a  minority  group  or  a 
woman  and  a  United  States  citizen. 

(3)  For  purposes  of  assessing  compliance 
with  the  minimum  equity  requirements  of 
§  24.709(b)  (5)  and  (6),  where  such  equity 
interests  are  not  held  directly  in  the 
applicant,  interests  held  hy  qualifying 
ivnestors  and  qualifying  minority  and/or 
woman  investors  shall  be  determined  by 
successive  multiplication  of  the  ownership 
percentages  for  each  link  in  the  vertical 
ownership  chain, 

(0)  Preexisting  Entity.  A  preexisting  entity 
is  an  entity  that  was  operating  and  earning 
revenues  for  at  least  two  years  prior  to 
December  31, 1994. 

3.  Section  24.839  is  amended  by  revising 
paragraphs  (a)  and  (d)  to  read  as  follows: 

§  24.839    Transfer  of  control  or  assignment 
of  license. 

(a)  Approval  Required.  Authorizations 
shall  be  transferred  or  assigned  to  another 
party,  voluntarily  (for  example,  by  contract) 
or  involuntarily  (for  example,  by  death, 
bankruptcy  or  legal  disability),  directly  or 
indirectly  or  by  transfer  of  control  of  any 
corporation  holding  such  authorization,  only 
upon  application  and  approval  by  the 
Conunission.  A  transfer  of  control  or    ' 
assignment  of  station  authorization  in  the 
■broadband  Personal  Communications  Service 
is  also  subject  to  §§  24.711(c),  24.712(d), 
24.713(b)  (unjust  enrichment)  and  1.2in(e) 
of  this  chapter  (reporting  requirement). 
•         •         •         *         • 

(d)  Restrictions  on  Assignments  and 
Transfers  of  Licenses  for  Frequency  Blocks  C 
and  F.  No  assignment  or  transfer  of  control 
of  a  license  for  frequency  Block  C  or 
frequency  Block  F  will  be  granted  unless — 

(1)  The  application  for  assignment  or 
transfer  of  control  is  filed  after  five  years 
from  the  date  of  the  initial  license  grant; 

(2)  The  application  for  assignment  or 
transfer  of  control  is  filed  after  three  years 
from  the  date  of  the  initial  license  grant  and 
ihe  proposed  assignee  or  transferee  meets  the 
eligibility  criteria  set  forth  in  §  24.709  at  the 
time  the  application  for  assignment  or 
transfer  of  control  is  filed,  or  the  proposed 


assignee  or  transferee  holds  other  license(s) 
for  frequency  Blocks  C  and  F  and.  at  the  time 
of  receipt  of  such  license(s),  met  the 
eligibility  criteria  set  forth  in  §  24.709; 

•         •         •         •         * 
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WASHINGTON,  DC 
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This  section  of  the  FEDERAL  REGISTER 
contains  regutetory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Parts  208  and  225 
[Regulations  H  and  Y;  Docket  No.  R-0823] 
Capital;  Capital  Adequacy  Guidelines 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 


SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  is  amending  its 
risk-based  capital  guidelines  for  state 
member  banks  and  bank  holding 
companies.  Under  this  final  rule, 
institutions  are  generally  directed  to  not 
mclude  in  regulatory  capital  the  "net 
unrealized  holding  gains  (losses)  on 
securities  available  for  sale,"  the  new 
common  stockholders'  equity  account 
created  by  Statement  of  Financial 
Accounting  Standards  Number  115 
{FAS  115),  ylccoun/ing /or  Certoi/j 
Investments  in  Debt  and  Equity 
Securities.  Net  unrealized  losses  on 
marketable  equity  securities  (i.e.,  equity 
securities  with  readily  determinable  fair 
values),  however,  will  continue  to  be 
deducted  from  Tier  1  capital.  This  rule 
has  the  general  effect  of  valuing 
available-for-sale  securities  at  amortized 
cost  (i.e..  based  on  historical  cost), 
rather  than  at  fair  value  (i.e.,  generally 
at  market  value),  for  purposes  of 
calculating  the  risk-based  and  leverage 
capital  ratios. 

EFFECTIVE  DATE:  December  31, 1994. 
FOR  FURTHER  INFORMA-HON  CONTACT: 
Rhoger  H  Pugh,  Assistant  Director  (202/ 
728-5883),  Norah  M.  Barger,  Manager 
(202/452-2402),  Arleen  E.  Lustig, 
Supervisory  Financial  Analyst  (202/ 
452-2987).  and  John  M.  Freeh, 
Supervisory  Financial  Analyst  (202/ 
452-2275),  Division  of  Banking 
Supervision  and  Regulation,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only, 
Telecommunication  Device  for  the  Deaf 
fTDD),  Dorothea  Thompson  (202/452- 


3544).  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets  N\V 
Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATfON: 
Background 

On  December  28, 1993,  the  Board  of 
Governors  issued  for  public  comment  a 
proposal  to  amend  its  risk-based  capital 
guidelines '  for  state  member  banks  and 
bank  holding  companies  to  include  in 
Tier  1  capital  the  "net  unrealized 
holding  gains  and  losses  on  securities 
available  for  sale"  (58  FR  68563, 
December  28, 1993).  The  proposal 
would  have  had  the  effect  of  valuing 
securities  available  for  sale  at  market 
value  for  purposes  of  calculating  the 
risk-based  and  leverage  capital  ratios  In 
Its  proposal,  the  Board  offered  several 
alternative  treatments,  one  of  which  was 
to  not  include  such  net  unrealized  gains 
and  losses  in  the  calculation  of 
regulatory  capital.  It  is  this  alternative 
treatment  that  the  Board  is  adopting  as 
a  final  rule.  The  comment  period  ended 
on  January  21, 1994. 

The  proposal  was  in  response  to  the 
issuance  of  FAS  115  on  May  31. 1993, 
which  established  "net  unrealized 
holding  gains  (losses)  on  securities 
available  for  sale"  as  a  new  element  of 
common  stockholders'  equity.  All 
banking  organizations  were  required  to 
adopt  FAS  115,  for  both  generally 
accepted  accounting  principles  (GAAP) 
and  regulatory  reporting  purposes,  as  of 
January  1. 1994,  or  the  b^inning  of 
their  first  fiscal  year  thereafter,  if  later. 
Earlier  adoption  was  permitted. 

Since  the  final  capital  treatment  of 
such  net  unrealized  gains  and  losses  on 
available-for-sale  securities  was  not  in 
effect  by  year-end  1993.  the  Board 
directed  state  member  banks  and  bank 
holding  companies  to  continue 
calculating  the  risk-based  and  leverage 
capital  ratios  on  a  pre-FAS  115  basis. 
Accordingly,  the  net  unrealized  holding 
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'  The  Board's  risk-based  capital  guidelines 
implement,  for  state  member  banks  and  bank 
holding  companies,  the  intematlpnal  bank  capital 
standards  as  set  forth  in  the  Basip  Accord  The 
Basle  Accord  is  a  risk-based  capital  framework  that 
was  proposed  by  the  Basle  Committee  on  Banking 
Regulations  and  Supervisory  Practices  and 
endorsed  by  the  central  bank  governors  of  the 
Group  of  Ten  (G-10)  countries  in  Julv  1988.  The 
Committee  is  comprised  of  representatives  of  the 
central  banks  and  supervisorv-  authorities  from  the 
G-10  countries  (Belgium,  Canada.  France,  Germany 
laly,  Japan,  Netherlands,  Sweden,  Switzerland  the' 
United  Kingdom,  and  the  United  States)  and 
Luxembourg. 


gains  and  losses  on  available-for-sale 
debt  securities  were  not  included  in 
regulatory  capital,  and  the  amortized 
cost  rather  than  the  fair  value  of 
available-for-sale  debt  securities 
generally  continued  to  be  used  in  the 
calculation  of  both  capital  ratios. 
Moreover,  equity  securities  with  readily 
determinable  fair  values  continued  to  be 
valued  at  the  lower  of  cost  or  fair  value 
for  regulatory  capital  purposes.  Beth  the 
Federal  Deposit  hisurance  Corporation 
(FDIC)  and  the  Office  of  the  Comptroller 
of  the  Currency  (OCC)  followed  this 
interim  capital  treatment. 

FAS  115 

FAS  115  divides  securities  held  by 
banking  organizations  among  three  ' 
categories:  (1)  Securities  held  to 
maturity;  (2)  trading  account  securities: 
and  (3)  securities  available  for  sale. 

Under  FAS  115,  trading  securities  are 
defined  as  those  securities  that  an 
institution  buys  and  holds  principally 
for  the  purpose  of  selling  in  the  near 
term.  As  under  earlier  accounting 
standards,  these  securities  are  to  be 
reported  at  fair  value  (i.e..  generally  at 
market  value),  with  net  unrealized" 
changes  in  their  value  reported  directly 

in  the  income  statement  as  part  of  an 
institution's  earnings. 

Under  FAS  115.  securiUes  held  to 
maturity  are  to  be  recorded  at  amortized 
cost.  However.  FAS  115  states  that  a 
banking  organization  may  include  a 
security  in  the  held-to-maturity  category 
only  if  management  has  "the  positive 
intent  and  ability  to  hold  the  securitv  to 
maturity." 

Securities  meeting  the  definition  of 
the  a\%ilable-for-sale  category  (i.e.,  all 
securities  not  held  for  trading  that  an 
institution  cannot  justify  categorizing  as 
held-to-maturity)  are  to  be  reported  at 
fair  value.  Changes  in  the  fair  value  of 
securities  available  for  sale  are  to  be 
reported,  net  of  tax  effects,  directly  in  a 
separate  component  of  common 
stockholders'  equity.  Consequently,  any 
unrealized  appreciation  or  depreciation 
in  the  value  of  securities  in  the 
available-for-sale  category  has  no  impact 
on  the  reported  earnings  of  an 
institution,  but  affects  its  GAAP  equity 
capital  position. 

Initial  Proposal 

In  late  December  1993,  the  Board 
proposed  amending  the  capital 
adequacy  guidelines  for  state  member 
banks  and  bank  holding  companies  to 
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renect  the  provisions  of  FAS  115  (58  FR 
68563.  December  28. 1993).  Under  the 
proposed  amendment,  the  net  amount  of 
unrealized  gains  and  losses,  adjusted  for 
the  effects  of  income  taxes,  on  securities 
held  in  the  available-for-sale  account 
would  be  included  in  Tier  1  capital  ^ 
and  such  securities  would  be  booked  at 
fair  value  rather  than  at  amortized  cost 
for  purposes  of  calculating  the  risk- 
based  and  leverage  capital  ratios. 

The  Board  proposed  inclusion  of  net 
unrealized  gains  and  losses  on 
available-for-sale  securities  in  Tier  1 
capital  because  it  would  make  the 
definition  of  Tier  1  capital  more 
equivalent  to  the  GAAP  definition  of 
equity  capital.  In  addition,  the  proposed 
Tier  1  capital  treatment  for  unrealized 
changes  in  the  value  of  securities 
available  for  sale  could  be  viewed  as  an 
extension  of  the  capital  treatment 
currently  applied  to  net  unrealized 
gains  and  losses  on  trading  securities, 
which  are  recognized  in  Tier  1  capital. 
This  recognition  has  long  t>een  viewed 
as  consistent  with  the  Basle  Accord. 
Thus,  it  could  be  argued  that  inclusion 
of  unrealized  gains  and  losses  on 
securities  available  for  sale  in  Tier  1 
capital  is  also  consistent  with  the  Basle 
Accord. 

The  Board  also  noted  in  its  initial 
proposal  that  the  inclusion  of  net 
unrealized  changes  in  the  value  of 
securities  available  for  sale  in  Tier  1 
capital  would  affect  the  calculation  of 
capital  for  purposes  of  a  number  of  laws 
and  regulations  that  are  based,  in  part, 
on  the  institution's  capital  levels.  Such 
laws  and  regulations  include  prompt 
corrective  action  (12  CFR  part  208, 
Subpart  B),  brokered  deposit  restrictions 
(12  CFR  337.6).  and  the  risk-related 
insurance  premium  system  (12  CFR  part 
327). 

While  proposing  Tier  1  capital 
treatment  for  net  unrealized  gains  and 
losses  on  available-for-sale  securities, 
the  Board  also  sought  public  comment 
on  several  alternative  treatments.  The 
other  options  included: 

(a)  Excluding  from  regulatory  capital 
all  changes  in  the  value  of  securities 
available  for  sale,  which  would  have  the 
.same  effect  as  valuing  these  securities 
on  an  amortized  cost  basis; 

(b)  Including  losses  in  Tier  1  capital, 
white  not  recognizing  any  gains  for 
capital  purposes,  which  would  have  the 


-The  Board's  risk-based rapital  guidelines  ser 
forth  a  definition  of  Tier  1  capital  that  includes 
common  stockholders'  equity.  These  guidelines 
further  stale  that  common  stockholders'  equity 
includes:  (1)  Common  stock:  (2)  related  surplus: 
and  (3)  retained  earnings,  including  capital  reserves 
and  adjustments  for  the  cumulative  effect  of  foreign 
(  r.rrentv  translation,  net  of  treasury  stock. 


effect  of  VI  luing  securities  available  for 
sale  on  \o\  /er  of  cost  or  market  basis: 

(c)  Inclu  ding  both  the  gains  and  losses 
in  Tier  2  cipital;  and 

(d)  Inch  ding  losses  in  Tier  1  capital, 
while  incl  iding  gains  in  Tier  2  capital. 

Comment  Received 

The  Fet  eral  Reserve  received  letters 
from  59  p  iblic  commenters.  Comments 
were  rece  ved  from  17  multinational 
and  large  egional  banking 
organizati  )ns.  24  community  banking 
organizati  )ns,  seven  foreign  banks,  six 
banking  ti  ide  associations,  two  state 
banking  si  ipervisors,  two  consultants, 
and  one  h  w  firm.  Twenty-one  of  the 
public  coi  imenters  supported  the 
proposal  I  3  include  "net  unrealized 
holding  gi  ins  (losses]  on  securities 
available  or  sale."  in  Tier  1  capital, 
while  38  i  ipposed  the  proposal, 
including  all  seven  foreign  banks. 

Public  (  ommenters  opposed  to  the 
proposal  ncluded  18  out  of  the  24 
communi  y  banks,  5  out  of  the  17 
multinatii  tnal  and  large  regional 
banking  o  rganizations,  ail  seven  foreign 
banking  o  rganizations,  three  banking 
trade  assc  ciations,  two  state  banking 
supervise  ry  organizations,  two 
consultan  Is,  and  one  law  firm.  Some  of 
the  comm  on  reasons  cited  for  opposing 
the  propo  sal  included: 

(1)  The  additional  volatility  to  capital 
resulting  rom  marking-to-market  the 
available-  br-sale  securities  and 
consequent  fluctuations  for  some 
institutiotis  in  their  single  borrower 
lender  lit  tits; 

(2)  The  potential  for  temporary 
changes  i  i  interest  rates  to  have  an 
adverse  effect  on  the  risk-based  and 
leverage  capital  ratios  that  would  result 
in  a  lowe  ■  prompt  corrective  action 
category  i  >r  higher  FDIC  risk-based 
insuranct  <  premiums; 

(3)  The  aistorting  effect  of  applying 
market  vi  lue  accounting  to  some  items 
on  only  c  tie  side  of  the  institution's 
balance  s  leet,  particularly  since  interest 
rate  chan  ;es  that  cause  changes  in  asset 
values  of  en  give  rise  to  offsetting 
changes  o  the  value  of  the  deposit  base, 
which  ey  sting  accounting  standards  do 
not  reco(  nize;  and 

(4)  Th(  potential  for  organizations  to 
become  ( ritically  undercapitalized  and 
subject  ti  i  closure  as  a  result  of 
temporal  y  changes  in  the  market  values 
of  securi  ies  that  the  banking 
organiza  ion  has  no  intention  of  selling. 

All  se^  en  foreign  banks  that 
commen  ed  on  the  proposal  opposed 
the  inclu  sion  of  the  net  unrealized  gains 
and  loss4  s  on  available-for-sale 
securitie ;  in  Tier  1  on  the  grounds  that 
such  trei  tment  for  the  new  equity 
account  s  inconsistent  with  the  Basle 


Accord.  In  their  view,  this  account  is 
more  comparable  to  securities 
revaluation  reserves,  which,  under  the 
Accord,  are  substantially  discounted 
and  accorded  Tier  2  status,  rather  than 
disclosed  reserves,  which  receive  an 
unlimited  Tier  1  treatment  under  the 
Accord. 

Twelve  of  the  17  multinational  and 
large  regional  banking  organizations 
commented  favorably  on  the  proposal, 
as  did  three  banking  trade  associations. 
However,  five  multinational  and  large 
regional  banking  organizations  opposed 
the  proposal  citing  concerns  similar  to 
those  given  by  smaller  institutions.  The 
21  commenters  favoring  the  proposal 
gave  two  main  reasons  for  their  supp3h: 

(1)  The  proposed  Tier  1  treatment  of 
the  new  account  would  parallel  the 
GAAP  equity  treatment  for  unrealized 
gains  and  losses  and,  thus,  institutions 
could  avoid  having  to  maintain  two  sets 
of  accounting  records  for  available-for- 
sale  securities;  and 

(2)  Tier  1  treatment  would  be 
consistent  with  the  intent  of  section  121 
of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICIA),  which  stipulates  that 
regulatory  accounting  standards  be  no 
less  stringent  than  GAAP. 

In  its  proposal,  the  Board  asked  for 
specific  comment  on  six  issues.  Ten 
public  commenters  commented  on  the 
first  issue,  which  concerned  the  extent 
to  which  FAS  115  may  permit  an 
institution  to  sell  securities  from  the     , 
held-to-maturity  account  without 
calling  into  question  the  institution's 
intent  or  ability  to  continue  to  hold 
other  securities  reported  in  that  account 
All  10  commenters  stated  that  FAS  115 
provides  a  specific  set  of  circumstances 
under  which  banking  organizations  can 
sell  securities  from  the  held-to-maturity 
account  without  tainting  the  remaining 
securities  in  that  account. 

Seven  banking  institutions 
commented  on  the  second  issue,  which 
concerned  requests  for  examples  of 
isolated,  nonrecurring,  and  unusual 
events  involving  demands  for  liquidity 
that  would  permit  the  sale  or  transfer  of 
held-to-maturity  securities  under  FAS 
115.  The  most  common  examples  cited 
were  changes  in  tax  law,  deterioration 
in  the  credit-worthiness  of  a  security 
issuer,  and  natural  disasters. 

The  third  issue  concerned  alternatives 
to  the  proposed  Tier  1  capital  treatment. 
Twenty-three  organizations  commented 
on  the  alternatives  included  in  the 
Board's  request  for  public  comment. 
These  alternatives  included:  Excluding 
all  such  changes  from  capital;  deducting 
losses  from  Tier  1  capital,  and  either  not 
recognizing  any  gains  for  capital 
purposes  or  including  them  in  Tier  2 
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Regulatory  Flexibility  Act  Analysis 


12  CFR  Pa  1225 


appreciation,  as  well  as  any  depreciation,  in 
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capital;  and  including  both  the  gains 
and  losses  in  Tier  2  capital. 

Of  the  23  commenters,  six  were 
multinational  or  large  regional  banking 
organizations  that  supported  the 
proposal.  Generally,  these  organizations 
did  not  favor  any  of  the  alternatives. 
However,  13  commenters,  including  the 
seven  foreign  banks  that  opposed  the 
proposal,  stated  that  they  preferred  Tier 
2  treatment  for  net  unrealized  gains  and 
losses  on  available-for  sale  securities 
over  Tier  1  treatment.  Four  commenters 
preferred  not  including  the  net 
unrealized  gains  and  losses  on 
available-for-sale  securities  in  regulatory 
capital.  ^ 

The  fourth  issue  concerned  the  extent 
to  which  the  above  alternatives  might 
create  an  incentive  for  banking 
organizations  to  sell  securities  that  have 
appreciated  to  realize  the  gains  in  Tier 
1  capital,  while  holding  securities  that 
have  depreciated  to  avoid  reductions  in 
Tier  1  capital.  Six  commenters  offered 
views  on  this  issue.  Most  of  these 
commenters  felt  that  including 
unrealized  gains  and  losses  in 
regulatory  capital  would  provide  some 
disincentive  for  banks  not  to  pursue 
such  a  strategy.  Another  commenter 
stated  that  while  the  exclusion  of  the 
net  unrealized  gains  and  losses  could 
lead  a  company  to  selectively  sell  only 
securities  in  which  it  had  a  gain,  the 
Secyrities  and  Exchange  Commission 
(SEC)  would  question  such  a  practice 

In  setting  forth  the  fifth  issue,  the 
Board  asked  commenters  to  suggest  the 
appropriate  manner  for  maintaining  an 
Allocated  Transfer  Risk  Reserve  (ATRR) 
for  certain  foreign  debt  securities  (e.g., 
"Brady  Bonds")  held  as  securities 
available  for  sale.  Three  multinational 
banking  institutions  responded  to  this 
issue.  All  three  organizations  stated  that 
the  ATRR  should  not  be  applied  to  such 
foreign  securities  since  such  securities 
are  reflected  on  banks'  financial 
statements  at  market  value. 

The  last  issue  concerned  the 
importance  of  maintaining  consistent 
application  of  the  Basle  capital 
standards.  Fourteen  banking 
organizations  and  associations 
commented  on  this  issue.  Seven 
commenters,  all  of  which  were  foreign 
banks,  stated  that  the  proposal  to 
include  the  new  common  equity 
component  in  Tier  1  was  inconsistent 
with  the  provisions  of  the  Basle  Accord. 
They  stated  that  Tier  1  treatment  could 
create  competitive  inequality  with 
international  banks.  Moreover,  they 
stated  that  Tier  1  treatment  could  cause 
inconsistency  between  the  Tier  1 
measure  applied  to  U.S.  banks  and  the 
Tier  1  measure  applied  by  other  banks 
regulated  by  different  accounting  rules. 


rediicing  the  meaningfiilness  of  the 
capital  adequacy  comparisons. 
However,  three  banking  organizations, 
all  of  which  supported  the  Tier  1 
proposal,  stated  that  the  proposal  was 
consistent  with  the  Basle  Accord  and, 
therefore,  would  not  reduce  the 
meaningfiihiess  of  comparisons. 
Final  Rule 

After  consideration  of  the  public 
comments  and  further  deliberation  on 
the  issues  involved,  the  Board  is 
adopting  a  final  rule  that  amends  the 
risk-based  capital  guidelines  to 
explicitly  state  that  net  unrealized  gains 
and  losses  on  available-for-sale 
securities  generally  are  not  be  included 
in  capital.  Under  the  final  rule, 
however.  unreaUzed  losses  on 
marketable  equity  securities  would 
continue  to  be  deducted  from  Tier  1 
capital.  This  final  rule  was  developed  in 
close  coordination  with  the  other 
federal  banking  agencies  and  results  in 
a  capital  treatment  for  net  unrealized 
gains  and  losses  on  securities  available 
for  sale  that  is  the  same  as  the  interim 
capital  treatment  agreed  to  by  the 
agencies  in  December  1993. 

The  Board  is  adopting  one  of  the 
alternative  capital  treatments  suggested 
in  December  1993  as  a  final  rule  rather 
than  the  Tier  1  treatment  proposed  for 
a  number  of  reasons.  First,  most 
commenters  opposed  the  Board's 
proposal  to  include  the  FAS  115  net 
unrealized  gains  and  losses  in  risk- 
based  capital  calculations  because  of 
concerns  about  the  potential  volatility 
in  regulatory  capital.  As  discussed 
under  the  section  entitled  "Comments 
Received."  commenters  noted  that  the 
inclusion  of  the  net  unrealized  gains 
and  losses  on  available-for-sale 
securities  would  result  in  fluctuations 
in  regulatory  capital  due  to  temporan,- 
changes  in  interest  rates.  Thus,  an 
institution's  capital  as  calculated  for 
prompt  corrective  action,  risk-based 
insurance  deposit  premiums,  lending 
limits,  and  other  limits  based  on  capital 
would  be  affected  by  unrealized  changes 
in  the  value  of  securities  that  it  may  not 
intend  or  need  to  sell. 

Some  commenters  also  expressed 
concerns  about  having  to  reflect  in 
regulatory  capital  changes  in  the  market 
value  of  selected  items  on  one  side  of 
the  balance  sheet  but  not  the  other  side. 
In  this  regard,  the  Board  notes  that  it 
and  the  other  banking  agencies  opposed 
FAS  115  as  representing  piecemeal 
adoption  of  mark-to-market  accounting 
when  it  was  issued  for  public  comment. 
By  not  adopting  FAS  115  for  regulatory 
capital  purposes,  the  Board  is  taking  an 
action  that  is  consistent  with  the 
position,  which  was  taken  by  the 


agencies  at  the  time  FAS  115  was 
proposed,  that  the  standard  could 
produce  distorted  financial  statements 
because  it  marked  some  balance  sheet 
items  to  market  but  ignored  changes  in 
the  market  value  of  other  items, 
including  liabilities,  that  could  have 
offsetting  price  changes.  In  addition,  the 
Board  has  long  opposed  proposals  to 
adopt  mark-to-market  accounting 
because  of  the  difficulty  in  determining 
the  market  values  of  various  assets  and 
liabilities  and  the  inappropriateness  of 
using  this  accounting  method  for 
institutions  that  do  not  actively  trade  in 
marketable  financial  assets. 

The  Board  believes  that  not  including 
the  FAS  115  net  unrealized  gains  and 
losses  in  capital  is  consistent  with  the 
Basle  Accord,  which  (except  for  trading 
account  assets)  generally  does  not 
permit  Tier  1  capital  to  be  increased  by 
unrealized  gains  on  securities.  In 
addition,  the  Board  finds  that  FDICIA 
121's  requirement  that  the  accounting 
principles  used  in  regulatory  reports  be 
no  less  stringent  than  GAAP  does  not 
apply  to  the  Board's  definition  of 
regulatory  capital.  This  finding  suggests 
that  excluding  net  gains  and  losses  from 
regulatory  capital  is  consistent  with 
FDICIA  121.  Moreover,  consistent  with 
past  opinions  expressed  by  the  Board, 
the  Board  is  not  convinced  that  marking 
to  market  available-for-sale  securities  as 
FAS  115  requires  is  necessarily  a  more 
stringent  reporting  treatment  than 
valuing  such  securities  at  amortized 
cost.  While  mark-to-market  treatment 
results  in  the  recognition  of  unrealized 
losses  in  GAAP  equity  capital,  it  also 
permits  the  unlimited  recognition  of 
unrealized  gains  in  such  capital 

Furthermore,  the  Board  believes  that 
concerns  about  not  deducting  net 
unrealized  losses  on  available-for-sale 
securities  are  overstated  since  the 
regulatory  reports  filed  bv  banking 
organizations  that  are  available  to  the 
public  have  long  collected  information 
on  the  amortized  cost  and  market  value 
of  all  securities  held  in  their  portfolios 
(including  those  held  as  long-term 
investments).  Thus,  examiners  and 
analysts  can  readily  take  any 
depreciation,  as  well  as  any 
appreciation,  in  a  banking" 
organization's  securities  portfolio  into 
consideration  in  the  determination  of 
the  institution's  overall  capital 
adequacy. 

Finally,  the  Board  has  decided  to 
continue  to  deduct  net  unrealized  lo.sses 
on  marketable  equity  securities  since, 
unlike  debt  securities,  equities  have  no 
maturity  date  and  an  uncertain  final 
value.  This  decision  is  consistent  with 
longstanding  supervisory  practice. 
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Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  Board 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  business 
entities  (in  this  case,  small  banking 
organizations).  The  risk-based  capital 
guidelines  generally  do  not  apply  to 
bank  holding  companies  with 
consolidated  assets  of  less  than  $150 
milHon;  thus,  the  final  rule  will  not 
affect  such  companies. 

Papenvork  Reduction  Act  and 
Regulatory  Burden 

The  Board  hasMetermined  that  this 
flnal  rule  will  not  increase  the 
regulatory  paperwork  burden  of  banking 
organizations  pursuant  to  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Section  302  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (Pub.  L.  103- 
325. 108  Stat.  2160)  provides  that  the 
federal  banking  agencies  must  consider 
the  administrative  burdens  and  beneHts 
of  any  new  regulations  that  impose 
additional  requirements  on  insured 
depository  institutions.  Section  302  also 
requires  such  a  rule  to  take  eRiect  on  the 
Hrst  day  of  the  calendar  quarter 
following  final  publication  of  the  rule, 
unless  the  agency,  for  good  cause, 
determines  an  earlier  effective  date  is 
appropriate. 

The  new  capital  rule  does  not  impose 
any  new  requirements  on  depository 
institutions  of  bank  holding  companies 
for  purposes  of  calculating  their  risk- 
based  and  leverage  capital  ratios.  The 
amended  rule  clariHes  the  capital 
treatment  of  a  common  stockholders' 
equity  component,  "net  unrealized 
holding  gains  (losses)  on  securities 
available  for  sale,"  created  by  FAS  115. 
but  does  not  change  current  treatment. 
For  these  reasons,  the  Board  has 
determined  that  an  effective  date  of 
Etecember  31,  1994,  is  appropriate.  For 
these  same  reasons,  in  accordance  with 
5  U.S.C  553(d)(3),  the  Board  finds  there 
is  good  cause  not  to  follow  the  30-day 
notice  requirements  of  5  U.S.C.  553(d) 
and  to  make  the  rule  effective  on 
December  31, 1994. 

List  of  Subjects 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
Banking.  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System.  Mortgages,  lieporting 
and  recordkeeping  requirements. 
Securities. 


12CFRPait225 


Administrative  practice  and 

Banks,  Banking,  Federal 
em.  Holding  companies. 
I  nd  recordkeeping 
remei  its,  Securities. 


Syfet 


procedure. 
Reserve 
Reporting 
requi 

For  the 
preamble, 
CFR  parts 
below: 


rfeasons  set  forth  in  the 
he  Board  is  amending  12 
08  and  225  as  set  forth 


PART  208-  -MEMBERSHIP  OF  STATE 
BANKING  NSTITUT10NSINTHE 
FEDERAL  RESERVE  SYSTEM 
(REGULA'  ION  H) 

1.  The  ai  ithority  citation  for  part  208 
is  revised  I  o  read  as  follows: 


3nd. 


Authority 

321-338a. 
1814,  1823(P 
3310.  3331-^351 
78b.  781(b), 
78q-l  and 


12  U.S.C.  36.  248(a),  248(c). 
461,481-486.601,611. 
1828(o).  18310. 1831p-l.  3105, 
and  3906-3909: 15  U.S.C 
;'8l(g),  78l(i).  78o-4{c)(5),  78q, 
i  8w;  31  U.S.C.  5318: 


2.  Appeidix  A  to  part  208  is  amended 
by  revisin;  sections  II.A.l.a.  and  n.A.2.f 
to  read  as  ollows: 

Appendix  A  to  Part  208 — Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Riv^-Based  Measure 


II.  •  * 

A.  *   • 

1.  •   * 

a.  Commkn  stockholders'  equity  For 
purposes  o  calculating  the  risk-based  capital 
ratio,  comn  on  stockholders'  equity  is  limited 
to  common  stock;  related  surplus;  and 
retained  eai  nings.  Including  capital  reserves 
and  adjustn  lents  for  the  cumulative  effect  of 
foreign  cun  ency  translation,  net  of  any 
treasury  stc  :k:  less  net  unrealized  holding 
losses  on  available-for-sale  equity  securities 
with  readilt  determinable  fair  values.  For 
this  purpos  i,  net  unrealized  holding  gains  on 
such  equit)  securities  and  net  unrealized 
holding  gai  is  (losses)  on  available-for-sale 
debt  securi  irs  are  not  included  in  common 
stockholde;  s'  equity 


f.  Revalu  ition  reserves  i  Such  reser\'es 
reflect  the  I  irmal  balance  sheet  restatement 
or  revaluati  an  for  capital  purposes  of  asset 
carn'ing  va  ues  to  reflect  current  market 
values.  'The  federal  banking  agencies 
generally  h  ive  not  included  unrealized  asset 
appreciatic  i  in  capital  ratio  calculations, 
although  tl  ey  have  long  taken  such  values 
into  accoui  t  as  a  separate  factor  in  assessing 
the  overall  inancial  strength  of  a  uank. 

ii.  Consi)  tent  with  long-standing 
supervisor  practice,  the  excess  of  market 
values  ovei  book  values  for  assets  held  by 
state  meml  er  banks  will  generally  not  be 
recognized  in  supplementary  capital  or  in  the 
calculation  of  the  risk-based  capital  ratio. 
However,  m\  banks  are  encouraged  to 
disclose  thf  ir  equivalent  of  premises 
(building)  i  nd  security  revaluation  reserves. 
The  Feden  i  Reserve  will  consider  any 


appreciation,  as  well  as  any  depreciation,  in 
specific  asset  values  as  additional 
considerations  in  assessing  overall  capital 
strength  and  financial  condition. 


PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j}(13).  1818. 
18311. 1831p-l,  1843(c)(8).  1844(b).  1972(1), 
3106,  3108.  3310.  3331-3351.  3907,  and 
3909. 

2.  Appendix  A  to  part  225  is  amended 
by  revising  sections  II.A.l.a.  and  n.A.2.f 
to  read  as  follows: 

Appendix  A  to  Part  225 — Capital 
Adequacy  Guidelines  for  Bank  Holding 
Companies:  Risk-Based  Measure 

***** 

II.  •  •  • 

A.  •   *  • 

-IK** 

a.  Common  stockholders'  equity  For 
purposes  of  calculating  the  risk-based  capital 
ratio,  common  stockholders'  equity  is  limited 
to  common  stock;  related  surplus;  and 
retained  earnings,  including  capital  reserves 
and  adjustments  for  the  cumulative  effect  of 
foreign  currency  translation,  net  of  any 
treasury  stock,  less  net  unrealized  holding 
losses  on  available-for-sale  equity  securities 
with  readily  determinable  fair  values.  For 
this  purpose,  net  unrealized  holding  gains  on 
such  equity  securities  and  net  unrealized 
holding  gains  (losses)  on  available-for-sale 
debt  securities  are  not  included  in  ::ommon 
stockholders'  equity 
*****. 

f.  Fevaiuation  resen-es  i.  Such  reserves 
reflect  the  formal  balance  sheet  restatement, 
or  revaluation  for  capital  purposes  of  asset 
carr\'ing  values  to  reflect  current  market 
values.  The  Federal  Reserve  generally  has  not 
included  unrealized  asset  appreciation  in 
capital  ratio  calculations,  although  it  has  long 
taken  such  values  into  account  as  a  separate 
factor  in  assessing  the  overall  financial 
strength  of  a  banking  organization 

ii  Consistent  with  long-standing 
supervisory  practice,  the  excess  of  market 
values  over  book  values  for  assets  held  by 
bank  holding  companies  will  generally  not  be 
recognized  in  supplementary  capital  or  in  the 
calculation  of  the  risk-based  capital  ratio. 
However,  all  bank  holding  companies  are 
encouraged  to  disclose  their  equi\'alent  of 
premises  (building)  and  security  revaluation 
reserves.  The  Federal  Reserve  will  consider 
any  appreciation,  as  well  as  any  depreciation, 
in  specific  asset  values  as  additional 
considerations  in  assessing  overall  capital 
strength  and  financial  condition. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  December  2. 1994. 
Barbara  R.  Lowrey. 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-30156;  Filed  12-7-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  73 
[Airspace  Docket  No.  93-AGL-15] 

Amendment  to  Restricted  Area  R- 
4305;  Lal(e  Superior,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  amends  Restricted 
Area  R-4305,  Lake  Superior.  MN.  As  the 
result  of  a  request  from  the  Minneapolis 
Air  Route  Traffic  Control  Center 
(ARTCC),  the  U.S.  Air  Force  has  agreed 
to  reduce  the  size  of  the  restricted  area 
to  accommodate  instrument  approaches 
at  Grand  Marais,  MN,  Airport.  This 
action  also  changes  the  hours  of 
operation  from  "continuous"  to 
"intermittent,  by  Notice  to  Airmen 
(NOT AM)  12  hours  in  advance"  and 
updates  the  using  agency  from  the 
"Headquarters  Strategic  Air  Command 
Offutt  AFB,  NE"  to  "Detachment  1,  HQ 
Air  Combat  Command,  DOSR,  Offutt 
AFB,  NE."  This  action  will  enhance 
real-time  joint  utilization  of  special  use 
airspace  and  more  accurately  describe 
the  area. 

EFFECTIVE  DATE:  0901  UTC.  February  2 
1995.  ^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Kadechlu,  Military  Operations 
Program  Office  (ATM-420),  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-7683. 

SUPPLEMENTARY  INFORMATION: 
The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  amends 
Restricted  Area  R-4305  Lake  Superior, 
MN.  This  action  is  the  result  of  a  request 
from  the  Minneapolis  ARTCC  and  the 
U.S.  Air  Force  to  reduce  the  size  and 
times  of  designation  of  Restricted  Area 
R-4305,  Lake  Superior.  MN.  The 
reduction  of  the  northwest  comer  will 
accommodate  instrument  flight 
procedures  into  the  Qand  Marais.  MN. 
Airport.  This  action  changes  the  hours 
of  operation  firom  "continuous"  to 


"intermittent,  by  NOTAM  12  hours  in 
advance"  to  more  accurately  reflect 
actual  use.  Additionally,  the  using 
agency  will  be  changed  from  the 
"Headquarters  Strategic  Air  Command 
Offutt  AFB.  NE"  to  the  "USAF. 
Detachment  1,  HQ  Air  Combat 
Command  (IX)SR).  Offutt  AFB.  NE." 
There  are  no  changes  to  the  activities 
conducted  within  R-4305.  This  action 
improves  public  access  by  enhancing 
real-time  joint  utilization  of  special  use 
airspace  and  more  accurately  describes 
the  area.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Because  this  action 
is  a  minor  technical  amendment  in 
which  the  public  is  not  particularly 
interested.  I  find  that  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary.  Section  73.43  of  part  73  of 
the  Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400.8B 
dated  March  9. 1994. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  foe  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (l)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  reduces  the  size  and  times 
of  designation  of  the  restricted  area. 
There  are  no  dianges  to  the  activities 
conducted  within  the  restricted  area. 
Accordingly,  this  action  is  not  subject  to 
environmental  assessments  and 
procedures  as  set  forth  in  FAA  Order 
1050.1D,  "Policies  and  Procedures  for 
Considering  Environmental  Impacts" 
and  the  National  Environmental  Policv 
Act.  ' 

List  of  Subieds  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 


PART73-IAMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a) 
1510. 1522;  E.G.  10854.  24  FR  9565,  3  CFR 
1959-1963  Comp.,  p.  389:  49  U.S.C.  106(k) 
14  CFR  11.69.  ^^' 

Section  73.43    (Amended) 

2.  Section  73.43  is  amended  as 
follows: 

R-4305  Lake  Superior.  MN  (Revised] 

Boundaries.  Beginning  at  lat.  47''45'00'T«J 
long.  90"00'00"W.:  to  lat  47»45'00"N  , 
long.  89''28'00"W.;  to  lat.  46»55'00"N 
long.  89»28'0l"W.:  to  lat  46°55  OO'N 
long.  QCOS'Ol'W.;  to  lat.  47»3500'?^ 
long.  90°05'00"W.;  to  the  point  of 
beginning 

Designated  altitudes.  Surface  to  FL  450. 

Time  of  designation.  Intenninent  by 
NOTAM.  12  hours  in  advance. 

Controlling  agency.  FAA,  Minneapolis 
ARTCC 

Using  agency.  USAF.  Detachment  l.  HQ  Air 
Combat  Command  (DOSR),  Offutt  AFB 
NE. 

Issued  in  Washington.  DC.  on  November 
30. 1994 

Harold  W.  Becker. 

Manager.  Airspace-Rules  and  Aeronautica] 
Information  Division. 

IFR  Doc.  94-30224  Filed  12-7-94.  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  385 

[Docket  No.  RM96-2-4MW:  Order  No.  573] 

Videotapes:  Final  Rule;  Issued 
December  2, 1994 

AGENCY:  Federal  Energy  Regulator>- 
Commission,  DOE. 
Acnow:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Cdnmiission)  is 
amending  its  Rules  of  Practice  and 
Procedure  by  adopting  a  new  rule  to 
clarify  the  procedures  for  the  filing  of 
videotapes.  The  Commission  will  accept 
videotapes  for  filing  if  they  depict  some 
physical  aspect  of  an  existing  or 
proposed  energy  profect  and  are 
accompanied  by  a  written  statement 
identifying  the  subiect  matter. 
EFFECTIVE  DATE:  January  9. 1995. 
FOR  FURTHER  MFORMATION  COHTACT: 
Barry  Smoler.  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
C:ommission.  825  N.  Capitol  Street.  N.E. 
Washington.  D.C.  2t)426,  (202)  208- 
1269. 
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SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104. 941  North  Capitol  Street, 
N.E..  Washington,  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  OPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  rule  will  be  available  on 
OPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  located  in  Room  3104,  941 
North  Capitol  Street  NE.,  Washington. 
D.C.  20426. 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Chair;  Vicky  A.  Bailey. 
James ).  Hoecker,  William  L. 
Massey,  and  Donald  F.  Santa,  Jr. 
Videotapes  Docket  No.  RM95-2-000 

ORDER  NO.  573 

FINAL  RULE 

(Issued  December  2, 1994) 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
its  Rules  of  Practice  and  Procedure  by 
adopting  a  new  §  385.2013  to  clarify  the 
procedures  for  the  filing  of  videotapes. 
The  Commission  will  accept  videotapes 
for  filing  if  they  depict  some  physical 
aspect  of  an  existing  or  proposed  energy 
project  and  are  accompanied  by  a 
written  statement  identifying  the  subject 
matter,  as  discussed  below. 

n.  Background  and  Discussion 

The  Commission  occasionally 
receives  videotapes  from  persons  who 
participate  in  environmental  scoping  or 
review  proceedings  associated  with  the 
licensing  of  hydroelectric  projects, 
including  the  relicensing  of  existing 
projects,  amendments  to  licenses,  and 
compliance  proceedings,  etc.  Such 
videotapes  commonly  depict  the  flow  of 
water  at  the  project  site,  such  as  at  a 
waterfall  or  during  various  flow 
regimes.  In  the  context  of  regulating    - 
natural  gas  pipelines,  the  Commission 


occasional  y  receives  videotapes  of 
constructi(  m  activities  as  part  of  an 
informal  o  implaint. 

The  Cor  mission  recognizes  that  there 
are  situations  in  which  visual  imaging 
may  portray  physical  attributes  of  an 
energy  prdject  site  more  effectively  than 
verbal  description.  This  is  particularly 
true  with  ^spect  to  evaluating  the 
aesthetic  attributes  of  flowing  water. 
Therefore,  under  appropriate 
circumstaaces  the  Commission  has 
accepted  videotapes  for  filing.  The  final 
rule  adopfed  today  merely  confirms  that 
existing  practice  and  clarifies  the 
procediuep  associated  with  it. 

Any  peBon  may  file  a  videotape  if  it 
visually  depicts  some  physical  aspect  of 
a  proposed  or  existing  energy  project, 
including  activities  or  events  associated 
with  the  project  site.  In  the  interest  of 
protectino^the  rights  of  all  potentially 
affected  persons  and  parties,  and  to 
protect  the  integrity  of  the 
Commission's  decisional  processes,  all 
such  filinfts  must  be  accompanied  by  a 
written  statement  that  identifies  the 
place  or  places  at  which  the  videotape 
was  filmed,  the  dates  and  times  at 
which  it  was  filmed,  who  filmed  it,  .and 
what  it  purports  to  portray  or  depict. 
This  will  enable  both  the  Commission 
and  poteiltially  affected  entities  to  better 
evaluate  ^e  videotaped  material,  such 
as  the  extent  to  which  the  material 
portrayeq  may  be  either  typical  or 
aberrational.  Persons  who  file 
videotape  are  also  strongly  encouraged 
to  provide  this  information  in  narrative, 
voice-over  form  on  the  videotape  itself. 
If  the  i»rson  who  files  the  videotape 
is  also  a  nrmal  party  to  the  proceeding 
(either  asian  applicant  under  §  385.204 
or  an  intarvenor  under  §  385.214),  it 
must  senfe  copies  of  the  videotape  on 
all  of  the  jother  parties  to  the  proceeding. 
The  Cominission  notes,  in  this  regard, 
that  intei^sted  persons  who  have  not 
interven^  as  a  party  to  a  proceeding  are 
routinely;  afforded  the  opportunity  to 
submit  written  material  in  conjunction 
with  the  )reparation  of  environmental 
impact  si  itements  and  environmental 
assessme  its,  and  that  such  persons  are 
not  requ  red  to  serve  copies  of  that 
material  m  any  other  person,  nor  does 
the  Comi  nission  issue  notice  of  its 
receipt.  ^  'ideotapes  are  being  accorded 
compare  >le  treatment,  and  they  will  be 
placed  ii  the  appropriate  public  file,  if 
any. ' 

'The  C(  mmission  notes  that  its  staff 
often  us^s  videotapes  to  supplement  its 
own  internal  data,  with  respect  to  both 
environi  lental  and  compliance 


functions.  Such  videotaping  often 
occurs  during  routine  monitoring  of 
safety  at  project  sites,  or  to  provide 
visual  context  to  staff  notes  or  their 
internal  work  product,  often  under 
circumstances  in  which  there  is  no 
suggestion  of  adverse  safety  or 
environmental  impact.  Those 
videotapes  will  not  be  placed  in  a 
public  file.  In  instances,  however,  in 
which  the  Commission  staff 
subsequently  determines  that  a 
videotape  may  be  necessary  to  a 
decision  in  a  proceeding,  the 
Commission  will  place  a  copy  of  the 
videotape  in  an  appropriate  public  file 
and  will  issue  a  public  notice  of  its 
contents  and  availability.^  Such 
videotapes  would  most  commonly 
involve  views  of  flowing  water,  but 
might  portray  damage  to  the* 
environment  or  to  project  works.  The 
notice  will  indicate  how  and  where  the 
videotape  may  be  viewed  or  a  copy 
obtained. 

HL  Regulatory  Flexibility  Certification 

The  Regulatory  Flexibility  Act  of  1990 
(RFA)-'  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.-* 
Pursuant  to  section  605(b)  of  the  RFA. 
the  Commission  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

IV.  Environmental  Statement 

Issuance  of  this  rule  does  not 
represent  a  major  federal  action  having 
a  significant  adverse  effect  on  the 
human  environment  under  the 
Commission  regulations  implementing 
the  National  Environmental  Policy  Act  * 
This  rule  is  procedural  and  thus  falls 
within  the  categorical  exemptions 
provided  in  the  Commission's 
regulations.  Neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  is  required.'' 


■  In  the  Am  of  inrormal  complaints  that  are 
resolved  ir  brmally,  there  may  not  be  a  formal 
docket  or  (  ublic  file. 


2  The  Commission  may  also  issue  such  notice 
with  respect  to  such  a  potentially  signiHcant 
videotape  that  has  been  Filmed  and  filed  by 
someone  other  than  the  staff. 

•5U.S.C.  601-602 

*  Section  601(c)  of  the  RFA  defines  a  "small 
entity"  as  a  small  business,  a  small  not-for-profit 
enterprise,  or  a  small  governmental  jurisdiction  A 
"small  business"  is  defined  by  reference  to  section 
3  of  the  Small  Business  Act  as  an  enterprise  which^ 
is  "independently  owned  and  operated  and  which 
is  not  dominant  in  its  field  of  operation."  15  l,°  S  C 
632(a). 

'  See  Order  No.  486,  52  FR  47897  (Dec.  17   1 987 ,. 
FERC  Stats.  &  Regs.  (Regulations  Preambles  198&- 
1990)  130,783  (Dec.  10, 1987)  (codified  at  18  C.KR 
Part  380). 

"See  18 CFR  380.4(a)(2)(ii). 
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V.  Information  Collection  Statement 

Office  of  Management  and  Budget 
(OMB)  regulations  require  that  0N4B 
approve  certain  information  collection 
requirements  imposed  by  agency  rule.' 
This  final  rule  ccHitains  no  information 
collection  requirements  and  is  not 
subject  to  OMB  approval  The  rule 
merely  provides  procedures  for  persons 
who  voluntarily  choose  to  submit 
videotapes  to  the  Commission. 

VI.  Administrative  Findings  and 
Efifective  Date 

This  final  rule  is  purely  procedural  in 
nature.  Prior  notice  and  comment  under 
section  4  of  the  Administrative 
Procedure  Act"  are  therefore 
unnecessary.  This  final  rule  is  effective 
January  9, 1995. 

List  of  Subjects  in  18  CFR  Part  385 

Administrative  practice  and 
procedure.  Electric  power.  Penalties, 
Pipelines.  Reporting  and  recordkeeping 
requirements. 

By  the  Commission. 
Lois  D.  Cashell. 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  385  of  Chapter 
I.  Title  18.  Code  of  Federal  Regulations, 
as  .set  forth  below. 

PART  386— RULES  OF  PRACTICES 
AND  PROCEDURE 

1.  The  authority  citation  for  Part  385 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C 
717-717Z,  3301-3432: 16  U.S.C.  791a-825r 
2601-264S:  31  U.S.C  9701;  42  U.S.C.  7101- 
7352;  49  U.S.C  60502;  49  App.  U.S.C.  1-85. 

2.  A  new  §  385.2013  is  added,  to  read 
as  follows: 


of  the  videotape  with  the  Commission's 
Secretary,  in  VHS  format  with  voice- 
over  or  pictorial  inclusion  of  the  data 
contained  in  the  accompanying  written 
statement,  serve  copies  of  the  videotape 
on  all  of  the  other  parties  to  the 
proceeding,  and  include  a  certificate  of 
service  with  the  filing. 

IFR  Doc.  94-30182  FUed  12-7-94;  8:45  am] 

BU.UN6  CODE  f717-«V» 


§385^13    VidMitapM  (Rule  2013). 

Any  person  may  file  a  videotape  that 
portrays  the  site  of.  or  some  physical 
aspect  of,  an  energy  project,  such  as  a 
waterfall  or  flood  waters  at  the  site  of  an 
existing  or  proposed  hydroelectric 
project,  or  construction  activities  at  the 
site  of  a  natural  gas  pipeline.  The  filing 
must  include  a  written  statement 
describing  the  place,  date,  and  time  at 
which  the  videotape  was  filmed,  who 
filmed  it,  what  it  purports  to  depict,  and 
the  caption  and  dod^et  number  of  the 
proceeding  (if  any)  in  which  it  is  to  be 
filed.  Any  person  who  files  a  videotape 
and  who  is  also  a  party  (either  as  an 
applicant  or  as  an  intervener)  to  a 
docketed  proceeding  in  which  the 
videotape  is  filed  must  file  four  copies 

'5  CFR  Part  1320 
-5U.S.C.  553(bl 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  291 

[Docket  No.  n-04-1«70;  FR-3253-C-03] 

R»N2502-AF75 

Single  Family  Property  Disposition 
Program;  Final  Rule;  Correclion 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Fmal  rule;  correction. 


SUMMARY:  On  September  22, 1994  (59 
FR  48702).  the  Department  published  in 
the  Federal  Register,  a  final  rule  that 
governs  the  disposition  of  HUD- 
aoquired  single  family  properties  and 
the  circiunstances  under  which  HUD 
will  accept  such  properties  when  they 
are  occupied.  The  limitation  of  the 
provisions  of  §  291.100(d)  to 
revitalization  areas  was  inadvertent,  and 
intended  to  tie  removed  by  the  final 
rule.  The  purpose  of  this  document  is  to 
correct  §  291.100(d)(2)  by  adding  the 
appropriate  language  to  the  preamble  to 
make  reference  to  the  removal  of 
"revitalization  areas",  and  by  removing 
a  reference  to  "revitalization  areas  ' 
from  that  section. 
EFFEcmre  date:  Octob«-  24, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Patton,  Acting  Director.  Single 
Family  Property  Disposition,  room 
9172.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.. 
Washington.  DC  20410-0500;  telephone 
(202)  708-0740;  TDD  for  hearing-  and 
speech-impaired,  (202)  708-4594. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  National  Housing  Act  (the  Act) 
authorizes  HUD  to  insure  mortgages  for 
single  family  residences  through  the 
Federal  Housing  Administration  (FHA) 
single  family  mortgage  insurance 
program.  The  disposition  program  for 
single  family  properties,  acquired  by 


HUD  in  exchange  for  payment  of 
insurance  claims,  is  authorized  by 
section  204(g)  of  the  Act.  The 
regulations  governing  the  disposition 
program  are  codified  at  24  CFR  part  291. 

In  §  291.100(d).  purchase  money 
mortgages  (PMMs)  in  revitalization 
areas  were  made  available  for  85  percent 
of  the  purchase  price,  at  current  market 
interest  rates,  for  a  period  not  to  exceed 
:    five  years  for  direct  sale  purchases  (i.e.. 
governmental  entities  and  private 
nonprofit  organizations)  meeting  FHA 
mortgage  credit  standards  and 
purchasing  properties  for  ultimate  resale 
to  owner-occupant  purchasers  at  or 
below  115  percent  of  median  income. 
The  limitation  of  the  provisions  of 
§  291.100(d)  to  revitalization  areas  was 
inadvertent,  and  intended  to  be 
removed  by  the  final  rule.  Additionally, 
the  preamble  to  the  final  rule  intended 
to  make  reference  to  the  removal  of 
"revitalization  aeas"  in  §  291.100(d). 
Accordingly,  this  document  corrects 
§  291.100(d)(2)  by  removing  the 
reference  to  "revitalization  areas"  from 
that  section,  and  by  adding  the 
appropriate  language  to  the  preamble. 

Accordingly,  FR  Doc.  94-23412.  a 
final  rule  published  in  the  Federal 
Register  on  September  22. 1994  (59  FR 
48702).  that  amended  24  CFR  Part  291, 
Single  Family  Property  Disposition 
Program,  is  corrected  as  follows: 

1.  On  page  48704.  in  the  preamble,  in 
the  third  column,  under  "IV.  Other 
Amendments",  the  paragraph  is 
corrected  by  adding  the  following 
sentence  to  the  end  of  the  paragraph,  to 
read  as  follows: 

rv.  Other  Amendments 

•  *  *  Additionally,  the  Department 
has  agreed  that  the  provisions  of 
§  291.100(d)(2)  should  not  be  limUed  to 
revitalization  areas,  and  the  final  rule 
makes  this  amendment. 

2.  On  page  48705.  in  §  291.100. 
paragraph  (d)(2)  is  corrected  by 
removing  the  phrase  "In  revitalization 
areas,  ■  from  the  beginning  of  the  first 
sentence. 

Dated:  December  2. 1994. 
Nicolas  P.  ReUinas. 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner 
IFR  Doc  94-30232  Piled  12-7-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TO  8571] 

RIN  1545-nA057 

Reporting  Requirements  for  Recipients 
of  Points  Paid  on  Residential 
Mortgages 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

■  ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  setting  forth  the  information 
reporting  requirements  for  recipients  of 
prepaid  interest  in  the  form  of  points 
(points)  paid  on  residential  mortgages. 
The  regulations  implement  amendments 
made  by  the  Omnibus  Budget 
Reconciliation  Act  of  1989.  The 
regulations  affect  any  taxpayer  that,  in 
the  course  of  a  trade  or  business, 
receives  $600  or  more  of  interest, 
including  points,  in  a  calendar  year  on 
a  residential  mortgage. 
DATES:  These  regulations  are  effective 
December  8, 1994. 

These  regulations  are  applicable  for 
mortgage  interest  received  after 
December  31, 1987.  However,  the 
reporting  requirements  of  §  1.6050H-1 
of  the  regulations  do  not  apply  to 
prepaid  interest  in  the  form  of  points 
received  before  January  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Atkinson,  (202)  622-  4950  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  fmal  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  wiOi  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  number  1545-1380.  The 
estimated  annual  burden  per 
respondent/recordkeeper  varies  from 
two  hours  to  thirty-five  hours, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  ten  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  PC:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Infonnation  and 
Regulatory  Affairs,  Washington,  DC 
20503 


Backgroi  ind 

On  De<  ember  31. 1992.  the  IRS 
publishe  I  in  the  Federal  Register  a 

notice  of  proposed  rulemaking  (57  FR 
62526)  proposing  amendments  to  the 
Income  1  ax  Regulations  (26  CFR  part  1) 
under  se  ition  6050H  of  the  Internal 
Revenue  Code  of  1986  (Code).  These 
amendmi  mts  were  proposed  to 
impleme  it  section  7646  of  the  Omnibus 
Budget  F  ^conciliation  Act  of  1989,  Pub. 
L.  101-2  19. 103  Stat.  2106  (the  1989 
Act). 

Writte  1  comments  responding  to  the 
notice  of  proposed  rulemaking  were 
received  No  public  hearing  was 
requestei   or  held.  After  consideration  of 
all  the  cc  mments,  the  proposed 
regulatia  as  under  section  6050H  are 
adopted  is  revised  by  this  Treasury 
decision  The  comments  made  on  the 
propose<  regulations  and  the  revisions 
incorpor  ited  in  the  final  regulations  are 
discusse  1  below. 

Explanajion  of  Revisions  and  Summary 
of  Comnlents  in  General 

Sectio  1  6050H  provides  that  an 
informal  on  return  must.be  made  by  any 
person  v  ho  is  engaged  in  a  trade  or 
business  and  who,  in  the  course  of  that 
trade  or  )usiness,  receives  from  any 
individu  ai  $600  or  more  of  interest  on 
any  mor  gage  in  a  calendar  year.  Any 
person  r  squired  to  make  an  information 
return  ui  ider  section  6050H  also  must 
furnish  (  statement  to  the  payor  of 
record  o  i  or  before  January  31  of  the 
year  foil  )wing  the  calendar  year  in 
which  tl  e  interest  was  received. 

Sectio  1  6050H(b)(2)  was  amended  by 
the  1989  Act  to  require  persons  subject 
to  the  information  reporting 
requiren  ents  of  section  6050H  to 
separate  y  state  the  amount  of  points 
and  the  imount  of  interest  (other  than 
points)  I  sceived  from  an  individual  on 
a  mortgs  ge  during  a  calendar  year. 
Section  >050H(d)(2)  requires  persons 
subject  [  3  the  information  reporting 
requiren  lents  to  provide  to  the 
individi  al  from  whom  the  interest  and 
points  V  ere  received  a  statement 
separate  y  stating  the  amount  of  points 
and  the  imount  of  interest  (other  than 
points)  I  eceived  on  the  mortgage  during 
the  calei  idar  year. 

On  A  ril  12, 1988,  the  IRS  issued 
final  rej  illations  (TD  8191,  (53  FR 
12002))  -egarding  the  application  of 
section  i050H  to  amounts  received  as 
interest  other  than  points).  The  final 
regulati(  ns  contained  in  this  Treasury 
decisior  supplement  the  existing 
regulati  >ns  by  providing  guidance  as  to 
the  app  ication  of  section  6050H  to 
points  r  iceived  from  an  individual 
during  i  calendar  year. 


On  December  29, 1993,  the  IRS  issued 
final  regulations  (TD  8507,  (58  FR 
68751))  regarding  the  application  of 
section  6050H  to  reimbursements  of 
interest  paid  in  connection  with  a  ' 
qualified  mortgage.  The  final  regulations 
contained  in  this  Treasury  decision 
preserve  all  substantive  changes  made 
to  §  1.6050H-2  by  TD  8567,  including 
changes  made  to  the  language  of 
§  1.6050H-2(a)(2)(iv)  (renumbered  as 
§  1.6050H-2(a)(2)(v)  by  the  final 
regulations).  Apart  from  the 
renumbering  of  various  provisions  the 
final  regulations  do  not  affect  the 
language  of  the  regulator}'  provisions 
adopted  by  TD  8507  A  complete 
discussion  of  TD  8507  may  be  found  in 
the  preamble  to  that  Treasury-  decision 

At  the  request  of  commentators,  the 
IRS  is  considering  the  issuance  of 
guidance  providing  uniform  procedures 
for  requesting  extensions  of  time  within 
which  to  file  information  returns  with 
the  IRS  and  related  statements  to 
taxpayers.  This  guidance,  if  issued 
would  apply  to  the  information 
reporting  requirements  set  forth  in  this 
Treasury  decision. 

Significant  Provisions  of  and  Changes 
Made  by  the  Final  Regulations 

A.  Definition  of  Points 

A  number  of  commentators  submitted 
suggestions  regarding  the  proper 
definition  of  prepaid  interest  in  the  form 
of  points.  These  suggestions  and  other 
significant  provisions  are  summarized 
below 

1.  Seller-Paid  Points 

The  final  regulations  require  the 
reporting  of  points  that  are  paid  by  the 
seller  of  a  principal  residence  on  behalf 
of  the  borrower  (i.e.,  seller-paid  points) 
For  this  purpose,  seller-paid  points  are 
treated  as  paid  by  the  seller  to  the  payor 
of  record  and  then  paid  directly  by  the 
payor  of  record  to  the  interest  recipient 

One  commentator  suggested  that 
seller-paid  points  should  not  be 
deductible  by  a  borrower,  and  as  a 
result,  should  not  be  reported  by  an 
interest  recipient.  Consistent  with  the 
provisions  of  §1.1273-2(g)(4) 
(pertaining  to  original  issue  discount), 
however,  the  IRS  published  Rev  Proc 
94-27, 1994-1  C.B.  613,  on  April  11 
1994,  permitting  borrowers  to  treat 
seller-paid  points  as  amounts  that  are 
deductible  under  section  461(g)(2)  of  the 
Code.  In  order  to  promote  consistency 
with  this  treatment,  the  final  regulations 
require  the  reporting  of  seller-paid 
points  on  Form  1098. 

2.  Loan  Origination  Fees 

The  regulations  apply  equally  to 
amounts  designated  as  points  payable  iti 
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connection  vnth  any  residential  loan, 
regardless  of  whether  the  loan  is  a 
conventional  loan,  or  is  insured  or 
guaranteed  by  the  Federal  Housing 
Administration  (FHA)  or  the 
Department  of  Veterans  Affairs  (VA). 
Amounts  paid  in  connection  with  either 
a  VA  or  an  FHA  loan  that  would  not  be 
reportable  if  paid  in  connection  with  a 
conventional  loan,  however,  continue  to 
be  nonreportable  (for  example,  a  VA 
funding  fee). 

3.  Home  Improvement  Loans 

Commentators  also  suggested  that  the 
regulations  be  modified  to  reflect  the 
statutory  language  of  section  461(g)(2)  of 
the  Code,  permitting  a  deduction  for 
points  paid  in  connection  writh 
indebtedness  incurred  for  either  the 
purchase  or  the  improvement  of  the 
taxpayer's  principal  residence.  The  final 
regulations  continue  to  exclude  from  the 
definition  of  reportable  points  amounts 
paid  in  respect  of  indebtedness  incurred 
for  the  improvement  of  the  taxpayer's 
principal  residence.  This  limitation  is 
designed  to  alleviate  the  need  for 
lenders  to  ascertain  that  the  disbursed 
funds  actually  are  used  for  the 
improvement  of  the  taxpayer's 
residence. 

The  final  regulations  specifically 
provide  that  the  regulations  govern  only 
the  reporting  of  points  under  section 
6050H  of  the  Code,  and  do  not  affect  the 
borrower's  ability  to  deduct  as  points 
any  amount  that  otherwise  would  be 
deductible  under  applicable  authority. 
This  provision  clarifies  that  the 
deductibility  of  amounts  such  as  points 
paid  on  home  improvement  loans  are 
not  affected  by  the  exclusion  of  such 
amounts  from  the  final  regulations. 
These  points  are  deductible  under 
section  461(g)(2)  provided  that  the 
taxpayer  can  establish  by  appropriate 
documentation  that  the  points  were 
paid  for  the  improvement  of  the 
residence  and  that  the  requirements  of 
section  163(h)(3)  are  otherwise  satisfied. 


4.  Land  Contracts 

One  commentator  requested 
clarification  regarding  application  of  the 
regulations  to  the  refinancing  of  a  land 
contract  (or  land  sale  contract,  contract 
for  deed,  or  similar  forms  of  seller 
financing).  In  a  land  contract  between 
two  individuals,  legal  title  to  the 
property  is  not  granted  to  the  buyer 
until  the  land  contract  is  paid  in  full. 
For  tax  purposes,  the  land  contract 
generally  constitutes  a  completed  sale 
upon  the  transfer  to  the  buyer  of  the 
benefits  and  burdens  of  ownership. 
Accordingly,  subsequent  indebtedness 
incurred  to  extinguish  the  outstanding 
alance  of  the  amount  due  the  seller 


constitutes  a  refinancing  of  the 
acquisition  debt  rather  than  the 
purchase  of  the  residence.  Accordingly, 
the  final  regulations  have  been  revised 
to  clarify  that  points  paid  in  connection 
with  the  refinancing  of  land  contracts 
and  similar  forms  of  seller-financed 
transactions  must  not  be  reported  on 
Form  1098  because  only  points  paid  on 
the  acquisition  of  the  residence  are 
reportable  under  the  regulations. 

B.  Designation  Agreement 

The  proposed  regulations  permit  an 
interest  recipient  to  enter  into  a 
designation  agreement  with  a  qualified 
person,  pursuant  to  which  the  qualified 
person  will  assume  responsibility  for 
fulfilling  the  reporting  responsibilities 
of  the  interest  recipient.  In  general,  the 
proposed  regulations  provide  that  a 
qualified  person  is  either  (i)  a  trade  or 
business  with  respect  to  which  the 
interest  recipient  is  under  common 
control  within  the  meaning  of 
§  1.414(c)-2,  or  (ii)  a  person  who  is 
named  as  the  designee  by  the  lender  of 
record  or  by  another  qualified  person  in 
a  designation  agreement,  and  who  either 
was  involved  in  the  original  loan 
transaction  or  is  a  subsequent  purchaser 
of  the  loan. 

1.  Qualified  Person 

One  commentator  suggested  that  the 
definition  of  qualified  person  be 
expanded  to  include  closing  attorneys 
and  settlement  agents.  The  commentator 
suggested  that  closing  attorneys  and 
settlement  agents  are  in  the  best 
position  to  determine  the  extent  to 
which  points  should  be  reported  on 
Form  1098. 

Neither  closing  attorneys  nor 
settlement  agents  are  suited  to  fulfill  the 
continuing,  annual  reporting  on  Form 
1098  of  interest  (other  than  points)  paid 
on  the  mortgage.  Because  it  is 
undesirable  to  separate  the 
responsibility  for  reporting  points  from 
the  responsibility  for  reporting  interest 
(other  than  points),  neither  closing 
attorneys  nor  settlement  agents  have 
been  added  to  the  list  of  qualified 
persons. 

It  also  was  suggested  that  the 
definition  of  qualified  persons  be 
clarified  to  include  mortgage  servicers. 
In  many  cases,  the  mortgage  lender  will 
assign  responsibility  for  servicing  the 
mortgage,  including  applicable 
reporting  responsibility,  to  a  mortgage 
servicer  that  is  a  subsidiary  of  either  the 
lender  or  the  lender's  parent 
corporation.  The  final  regulations  retain 
the  existing  definition  of  a  qualified 
person  for  purposes  of  reporting  interest 
(other  than  points).  Thus,  to  the  extent 
mortgage  servicing  corporations 


presently  are  able  to  comply  with  the 
provisions  governing  the  reporting  of 
mterest  (other  than  points),  these 
corporations  likewise  should  be  able  to 
comply  with  those  requirements  with 
respect  to  the  reporting  of  points. 

2.  hicorporation  hito  Section  6045 

One  commentator  suggested  that  the 
proposed  regulations  be  amended  to 
permit  incorporation  of  the  designaUoh 
agreement  into  the  designation 
agreement  already  permitted  in  the 
regulations  under  Code  section  6045  on 
the  sale  or  exchange  of  reportable  real 
estate  (see  §  1.6045^(e)(5)).  The 
commentator  suggested  that  this 
consolidation  would  eliminate  the  need 
for  two  separate  designation  agreements 
for  a  single  mortgage  loan  closing. 

After  careful  consideration,  the  IRS 
has  rejected  this  suggestion.  The 
reporting  provisions  of  the  two  sections 
serve  different  purposes  and  involve  the 
collection  of  different  types  of 
infonnation.  (Compare  §  1.6045-4(h)(l) 
with  §  l.6050H-2(a)(2).)  Moreover,  the 
parties  that  are  required  to  report  under 
section  6045  and  section  6050H,  even 
with  respect  to  the  same  transaction, 
generally  are  not  identical.  Thus,  in 
most  cases,  each  reporting  person  would 
be  required  to  execute  separate 
designation  agreements.  As  a  result  of 
the  fundamental  incompatibility  of  the 
two  reporting  provisions,  the  final 
regulations  retain  the  definition  of 
qualified  person  contained  in  the 
proposed  regulations. 

C.  Construction  Loans 

The  regulations  also  provide  guidance 
regarding  the  reporting  of  points  paid  on 
a  loan  incurred  for  the  construction  of 
a  principal  residence.  Under  the 
regulations,  a  loan  incurred  for  the 
construction  of  a  principal  residence,  as 
well  as  a  permanent  (i.e.,  take-ojt)  loan 
incurred  to  refinance  the  construction 
Joan,  are  each  considered  indebtedness 
incurred  in  connection  with  the 
purchase  of  a  principal  residence. 
Because  no  comments  were  received 
regarding  the  treatment  of  construction 
loans,  the  final  regulations  adopt  the 
language  of  the  proposed  regulations 
without  change. 

D.  $600  Reporting  Threshold 

Tlie  current  reporting  regulations 
require  an  interest  recipient  that 
receives  at  least  $600  of  interest  on  a 
qualified  mortgage  for  a  calendar  year  to 
comply  with  the  reporting  requirements 
of  the  regulations.  The  proposed 
regulations  clarify  that  for  purposes  of 
determining  whether  this  $600  reporting 
threshold  has  been  met,  interest 
includes  prepaid  interest  in  the  form  of 
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points.  Conunentators  suggested  that  the 
computation  required  by  this  provision 
would  be  administratively  burdensome 
for  lenders  of  record. 

The  Service  believes  that  the 
additional  biutlen  that  this  computation 
will  place  on  loideis  will  be  minimal, 
while  the  benefits  to  borrowers  will  be 
tangible.  Accordingly,  the  final 
regulations  adopt  the  language  of  the 
proposed  regulations  without  change. 

E.  Effective  Date 

The  proposed  regulations  indicate 
that  the  reporting  requirements  set  forth 
therein  are  to  be  effective  for  prepaid 
interest  in  the  form  of  points  received 
after  Deconber  31, 1993.  These  final 
regulations  modify  this  effective  date  to 
provide  that  the  reporting  requirements 
with  respect  to  points  are  not  efiiective 
for  points  paid  before  January  1, 1995. 
For  guidance  on  the  application  of 
section  6050H  to  points  received  after 
1990  and  before  1995,  see  Notice  90-70, 
1990-2  CB.  351;  Rev.  Proc.  92-11. 
1992-1  CB.  662:  Rev.  Rul.  92-2, 1992- 
1  CB.  360;  and  Rev.  Proc.  94-27. 1994- 
1  CB.  613. 

Special  Analyses 

h  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  t>ie  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information:  The  principal  author 
of  these  regulations  is  James  L.  Atliinson, 
O^ice  of  Assistant  Chief  Counsel  (Income 
Tax  and  Aca)unting},  IRS.  HowevLr,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CtR  Part  602 

Reporting  and  recordkeeping 
requirements. 


Adoption  of  Amendments  to  Uie 
Regulatioa 

Accordin  py.  26  CFR  parts  1  and  602 
are  amende  1  as  follows: 

PARTI-INCOME  TAXES      ^ 

Paragrapn  1.  The  authority  citation 
for  part  1  is  amended  in  part  by  adding 
a  new  section  authority  to  read  as 
follows: 

Authority^  26  U.S.C  780S  ■  *  •. 

Section  1L6050H-1  also  issued  under 
26  U.S.C  6  )50H.  •  *  * 

Par.  2.  S4  ction  1.6050H-0  is  revised 
to  read  as  fi  illows: 

f1.6050H-0   Table  of  contents. 

This  section  lists  the  major  captions 
that  appear  in  §§  1.6050H-1  and 
1.6050H-2J 

fl.6050H-ll  infonmation  reporting  of 
mortgage  Ifvsfeat  received  In  a  trade  or 
business  from  en  ImlivtduaL 

(a)  Information  reporting  requirement 

(1)  Overview. 

(2)  Report  ng  requirement. 

(3)  OptioT  il  reporting. 

(b)  Qualif  Bd  mortgage. 

(1)  In  g8n(  ral. 

(2)  Mortgs  je. 
(i)  In  gene  -al. 

(ii)  Transi  ional  rule  for  certain  obligations 
existing  on  I  teoember  31 ,  1984. 

(iii)  Trans  tional  rule  for  certain  obligations 
existing  on  |)ecember  31, 1987. 

(3)  Payor  of  record. 

(4)  Lender  of  record. 

(c)  Interest  recipient. 

(1)  Trade  tor  business  requirement. 

(2)  Interest  received  or  collected  on  behalf 
of  another  person. 

(i)  Gener^  rule, 
(ii)  Exception. 

(3)  Interest  received  m  the  fonn  of  points, 
(i)  In  gen^l. 

(ii)  If  designation  agreement  is  in  eHiect. 

(4)  Goven  imental  unit. 

(5)  Exam]  les. 

(d)  Addit  onal  rules. 

(1)  Repor  ing  by  foreign  person. 

(2)  Repor  ing  with  respect  to  nonresident 
alien  indivi  jual. 

(i)  In  gen(  ral. 

(ii)  Nonrt  sident  alien  individual  status. 

(3)  Repor  ing  by  cooperative  housii)g 
corporation  1. 

(e)  Amou  it  of  Interest  received  on 
mortgage  fo  r  calendar  year. 

(1)  In  gen  tral. 

(2)  Calem  lar  year, 
(i)  In  gen  n\. 

(ii)  De  m  nimis  rule. 

(iii)  App  icability  to  points. 

(3)  Certain  interest  not  received  on 
mortgage. 

(i)  Intere^  received  from  seller  on  payor  of 
record's  m(|rtgage. 

(ii)  Intcr^  received  from  governmental 
unit. 

(4)  Interest  calculated  under  Rule  of  78s 
method  of  1  ccounting. 


({)  Points  treated  as  interest 

(1)  Genial  rule. 

(2)  Limitations. 

(3)  Special  rule. 

*  (i)  Amounts  paid  directly  by  payor  of 
record, 
(ii)  Examples. 

(4)  Construction  loans, 
(i)  In  general. 

(ii)  Limitation  on  refinancing  of 
construction  loans. 

(5)  Amounts  paid  to  mortgage  brokers. 

(6)  Effect  on  deduction  of  points, 
(g)  Effective  date. 

(1)  In  general. 

(2)  Points. 

1 1.fi050H-2    Time,  fomi,  and  manner  of 
rapofting  intarssi  received  on  qualified 
mortgage. 

(a)  Requirement  to  file  return. 

(1)  Form  of  return. 

(2)  Information  included  on  return. 

(3)  Reimbursements  of  interest  on  a 
qualified  mortgage. 

(4)  Time  and  place  for  filing  return. 

(5)  Use  of  magnetic  media. 

(b)  Requirement  to  furnish  statement 

(1)  In  general. 

(2)  Information  included  on  statement 

(3)  Statement  furnished  pursuant  to 
Federal  mortgage  program. 

(4)  Copy  of  Form  1098  to  payor  of  record. 

(5)  Furnishing  statement  with  other 
information  reports.     . 

(6)  Time  and  place  for  furnishing 
statement 

(c)  Notice  requirement  for  use  of  Rule  of 
78s  method  of  accounting. 

(1)  In  general 

(2)  Time  and  manner 

(d)  Reporting  under  designation  agreement 

(1)  In  general. 

(2)  Qualified  person. 

(3)  Designation  agreement. 

(4)  Penalties. 

(e)  Penalty  provisions. 

(1)  Returns  and  statements  the  due  date  for 
which  (determined  without  regard  for 
extensions)  is  after  December  31, 1987,  and 
before  December  31, 1989. 

(i)  Failure  to  file  return  or  to  furnish 
statement, 
(ii)  Failure  to  furnish  TIN 
(iii)  Failure  to  include  correct  information 

(2)  Returns  and  statements  the  due  date  for 
which  (determined  without  regard  for 
extensions)  is  after  December  31, 1989 

(i)  Failure  to  file  return  or  to  furnish 
statement, 
(ii)  Failure  to  furnish  TIN 
(iii)  Failure  to  include  correct  information 

(f)  Requirement  to  request  and  to  obtain 
TIN. 

(1)  In  general. 

(2)  Manner  of  requesting  TIN 

(g)  Effective  date. 

(1)  In  general. 

(2)  Points. 

Par.  3.  Section  1.6050H-1  is  amended 
as  follows: 

1.  Paragraph  (a)  is  revised. 

2.  Paragraph  (b)(4)  is  added 

3.  Paragraph  (c)  is  amended  as 
follows: 
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a.  Pan^raphs  (c)  (1)  and  (2)  are 
revised. 

b.  Paragraph  (c)(3)  is  redesignated  as 
paragraph  (c)(5)  and  Example  (5)  is 
added. 

c.  New  paragraph  (c)(3)  is  added. 

4.  Paragraph  (e)  is  amended  as 
follows: 

a.  Paragraphs  (e)(1)  and  (e)(2)(j)  are 
revised. 

b.  Paragraph  {e)(2)(iii)  is  added. 

5.  Paragraph  (f)  is  added. 

6.  Paragraph  (g)  is  revised. 

The  added  and  revised  provisions 
read  as  follows: 

§  1.6050H-1    information  reporting  of 
moft^age  interaat  receivad  in  a  trade  or 
businass  fram  an  individual. 

(a)  Information  reporting 
requirement— {1)  Overview.  The 
information  reporting  requirements  of 
section  6050H,  this  section,  and 
§  1.6050H-2  apply  to  an  interest 
recipient  who  receives  at  least  $600  of 
interest  on  a  qualified  mortgage  for  a 
calendar  year  or  who  makes  a 
reimbursement  of  interest  described  in 
§1.6050H-2(a)(2)(iv).  Paragraph  (b)  of 
this  section  defines  qualified  mortgage. 
Paragraph  (c)  of  this  section  defines 
interest  recipient.  Paragraph  (d)  of  this 
section  contains  additional  rules 
relating  to  the  reporting  requirement  for' 
foreign  persons,  cooperative  housing 
corporations,  and  nonresident  alien 
individuals.  Paragraph  (e)  of  this  section 
contains  rules  for  determining  the 
amount  of  interest  received  on  a 
mortgage  for  a  calendar  year.  Paragraph 
(f)  of  this  section  provides  rules  for 
determining  when  prepaid  interest  in 
the  form  of  points  is  taken  into  account 
as  interest  for  purposes  of  section 
6050H,  this  section,  and  §  1.6050H-2. 

(2)  Reporting  requirement.  Except  as 
otherwise  provided  in  this  section  and 
§  1.6050H-2,  an  interest  recipient  that 
either  receives  at  least  $600  of  interest 
on  a  qualified  mortgage  for  a  calendar 
year  or  makes  reimbursements  of 
interest  described  in  §  1.6050H- 
2(a)(2)(iv)  must,  with  respect  to  that 
interest — 

(i)  File  an  information  return  with  the 
Internal  Revenue  Service;  and 

(ii)  Furnish  a  statement  to  the  payor 
of  record  on  the  mortgage. 

[3)  Optional  reporting.  An  interest 
recipient  may,  but  is  not  required  to, 
report  its  receipt  of  less  than  $600  of 
interest  on  a  qualified  mortgage  for  a 
calendar  year.  Similarly,  an  interest 
recipient  also  may  report 
reimbursements  of  interest  on  a 
qualified  mortgage  even  if  the 
reimbursements  are  not  required  to  be 
reported  by  §  1.6050H-2(a)(2J(iv).  An 
interest  recipient  that  chooses,  but  is  not 


required,  to  file  a  return  as  provided  in 
this  section  and  §  1.6050H-2(a)  or  to 
furnish  a  statement  as  provided  in  this 
section  and  §  1.6050H-2(b)  is  subject  to 
the  requirements  of  this  section  and 
§  1.6050H-2. 
(b)*  •  * 

(4)  Lender  of  r^ord.  The  lender  of 
record  is  the  person  who,  at  the  time  the 
loan  is  made,  is  named  as  the  lender  on 
the  loan  documents  and  whose  right  to 
receive  payment  from  the  payor  of 
record  is  secured  by  the  payor  of 
record's  principal  residence.  An 
intention  by  the  lender  of  record  to  sell 
or  otherwise  transfer  the  loan  to  a  third 
party  subsequent  to  the  close  of  the 
transaction  will  not  affect  the 
determination  of  who  is  the  lender  of 
record. 

(c)  Interest  recipient— {!)  Trade  or 
business  requirement.  Except  as 
provided  in  paragraph  (c)(4)  of  this 
section,  an  interest  recipient  is  a  person 
that  is  engaged  in  a  trade  or  business 
(whether  or  not  the  trade  or  business  of 
lending  money)  and  that,  in  the  course 
of  the  trade  or  business,  either  receives 
interest  on  a  mortgage  or  makes  a 
reimbursement  of  interest  on  a  qualified 
mortgage  described  in  §  1.6050H- 
2(a)(3).  For  purposes  of  this  paragraph 
(c)(1),  if  a  person  holds  a  mortgage 
which  was  originated  or  acquired  in  the 
course  of  a  trade  or  business,  the 
interest  on  the  mortgage  is  considered  to 
be  received  in  the  course  of  that  trade 
or  business.  For  example,  if  real  estate 
developer  A  lends  money  to  individual 
B  to  enable  B  to  purchase  a  house  in  a 
subdivision  owned  and  developed  by  A. 
and  B  gives  a  mortgage  to  A  for  the  loan.' 
A  is  an  interest  recipient  for  interest 
received  on  the  mortgage.  Alternatively, 
if  C.  a  person  engaged  in  the  trade  or 
business  of  being  a  physician,  lends 
money  to  individual  D  to  enable  D  to 
purchase  C's  home,  and  D  gives  a 
mortgage  to  C  for  the  loan.  C  is  not  an 
interest  recipient  for  interest  received 
on  the  mortgage,  because  C  will  not 
receive  the  interest  in  the  course  of  the 
trade  or  business  of  being  a  physician. 
(2)  Interest  received  or  collected  on 
behalf  of  another  person— (i)  General 
rule.  Except  as  otherwise  provided  in 
paragraph  (c)(2)(ii)  or  (3)  of  this  section, 
a  person  that,  in  the  course  of  its  trade 
or  business,  receives  or  collects  interest 
on  a  mortgage  on  behalf  of  another 
person  (e.g..  the  lender  of  record)  is  the 
interest  recipient  (the  initial  recipient) 
for  the  mortgage.  In  this  case,  the 
reporting  requirement  of  paragraph  (a) 
of  this  section  does  not  apply  to  the 
transfer  of  interest  fixjm  the  initial 
recipient  to  the  person  for  which  the 
initial  recipient  receives  or  collects  the 
interest.  For  example,  if  financial 


institution  A  collects  interest  on  behalf 
of  financial  institution  B,  A  is  the  initial 
recipient  for  the  mortgage  and  is  subject 
to  the  reporting  requirements  of  section 
6050H,  and  B  is  not  required  to  report 
the  interest  received  on  the  mortRaee 
from  A.  *  ® 

(ii)  Exception— (A)  Scope  of 
exception.  Paragraph  (c)(2)(i)  of  this 
section  does  not  apply  for  any  period  for 
which — 

(I)  An  initial  recipient  does  not 
possess  the  information  needed  to 
comply  with  the  reporting  requirement 
of  paragraph  (a)  of  this  section;  and 
)  The  person  for  which  the  interest 


(2)  _  ^. 

is  received  or  collected  would  receive 
the  interest  in  the  course  of  its  trade  or 
business  if  the  interest  were  paid 
directly  to  that  person.  For  purposes  of 
this  paragraph  (c)(2)(ii)(A)(2).  if  interest 
is  received  or  collected  on  behalf  of  a 
person  other  than  an  individual,  that 
person  is  presumed  to  receive  interest  in 
a  trade  or  business. 

(B)  Application  of  exception.  If  the 
exception  provided  by  this  paragraph 
(c)(2)(ii)  applies,  the  person  for  which 
the  interest  is  received  or  collected  is 
the  interest  recipient  with  respect  to 
interest  received  or  collected  on  the 
mortgage  during  the  period  described  in 
this  paragraph  (c)(2){ii). 

(3)  Interest  received  in  the  form  of 
points.  For  purposes  of  this  section  and 
§  1.6050H-2.  in  the  case  of  prepaid 
interest  received  in  the  form  of  points 
(as  defined  in  paragraph  (0  of  this 
section):      ^ 

(i)  In  general.  Except  as  provided  in 
paragraph  (c)(3)(ii)  of  this  section,  only 
the  lender  of  record  or  a  qualified 
person  (as  defined  in  §  1.6050H-2(d)(2)) 
is  treated  as  receiving  the  points.  The 
lender  of  record  or  qualified  person  is 
treated  as  receiving  all  points  paid 
directly  by  the  payor  of  record  in 
connection  with  the  purchase  of  the 
principal  residence. 
-  (ii)  If  designation  agreement  is  in 
effect.  If  a  designation  agreement  is 
executed  pureuant  to  §  1.6050H-2(d) 
with  respect  to  points,  only  the 
designated  party  under  the  agreement  is 
treated  as  receiving  points  with  respect 
to  any  mortgage  to  which  the  agreement 
applies.  The  designated  party  is  treated 
as  receiving  all  points  with  respect  to 
any  mortgage  to  which  the  agreement 
applies. 

(5)  •   •   • 

Example  (5).  On  December  1,  Borrower 
obtains  firom  Lender  funds  with  which  to 
purchase  an  existing  structure  to  be  used  as 
Borrower's  principal  residence.  In 
connection  with  the  mortgage,  Lender 
charges  Borrower  $300  as  points.  Borrower 
pavs  this  amount  to  Lender  at  closing  using 
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unborrowed  funds.  In  addition.  Lender 
rareives  firom  Borrower  with  resoect  to  the 


Settlemir 
iTsr  «i 


nt  Procedures  Act  of  1974. 12 

ni  at  Kon     (o  a     thp  Form 


(3)  Special  rule — (i)  Amounts  paid 
Hirertlv  hv  oavor  of  record.  For  Durnoses 
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(A)  Is  clearly  desienated  on  the  loan 
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unborrowed  funds.  In  addition,  Lender 
receives  firom  Borrower  with  respect  to  the 
mortgage  S300  as  interest  (as  determined 
under  paragraph  (e)  of  this  section)  other 
than  points.  Because  Lender  has  received  at 
least  S600  in  interest,  including  points,  with 
respect  to  Borrower's  mortgage  during  the 
calendar  year,  Lender  must  report  the 
payments  in  accordance  with  paragraph  (a)  of 
this  section  and  §  1.6050H-2.  Under  those 
sections.  Lender  must  separately  state  on  the 
information  return  and  the  statement  to 
Borrower  the  $300  received  as  interest  (other 
than  points)  and  the  $300  received  as  points. 
•         •         •         •         • 

(e)  Amount  of  interest  received  on 
mortgage  for  calendar  year — (1)  In 
general.  For  purposes  of  this  section  and 
§  1.6050H-2,  interest  includes  mortgage 
prepayment  penalties  and  late  charges 
other  than  late  charges  for  a  speciHc 
mortgage  service.  Interest  also  includes 
prepaid  interest  in  the  form  of  points  (as 
defined  in  paragraph  (fl  of  this  section). 
Whether  an  interest  recipient  receives 
$600  or  more  of  interest  on  a  mortgage 
for  a  calendar  year  is  determined  on  a 
mortgage-by-mortgage  basis.  An  interest 
recipient  need  not  aggregate  interest 
received  on  all  of  the  mortgages  of  a 
payor  of  record  held  by  the  interest 
recipient  to  determine  whether  the  $600 
threshold  is  met.  Therefore,  an  interest 
recipient  need  not  report  interest  of  less 
than  $600  received  on  a  mortgage,  even 
though  it  receives  a  total  of  $600  or 
more  of  interest  on  all  of  the  mortgages 
of  the  payor  of  record  for  a  calendar 
year. 

(2)  Calendar  year— {i)  In  general. 
Except  as  otherwise  provided  in 
paragraph  (e)(2)(ii)  or  (iii)  of  this 
section,  the  calendar  year  for  which 
interest  is  received  is  the  later  of  the 
calendar  year  in  which  the  interest  is 
received  or  the  calendar  year  in  which 
the  interest  properly  accrues. 

(ii)  *  *  ' 

(iii)  Applicability  to  points. 
Paragraphs  (e)(2)(i)  and  (ii)  of  this 
section  do  not  apply  to  prepaid  interest 
in  the  form  of  points  (as  deHned  tn 
paragraph  (f)  of  this  section).  Points  (as 
defined  in  paragraph  (f)  of  this  section) 
must  be  reported  in  the  calendar  year  in 
which  they  are  received. 
*        *        •        *        • 

(f)  Points  treated  as  interest — (1) 
General  rule.  Subject  to  the  limitations 
of  paragraph  (f)(2)  of  this  section,  an 
amount  is  deemed  to  be  points  paid  in 
respect  of  indebtedness  incurred  in 
connection  with  the  purchase  of  the 
payor  of  record's  principal  residence 
(points)  for  purposes  of  this  section  and 
§  1.6050H-2  to  the  extent  that  the 
amount — 

(i)  Is  clearly  designated  on  the 
Uniform  Settlement  Statement 
prescribed  under  the  Real  Estate 
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Settlemi  nt  Procedures  Act  of  1974, 12 
U.S.C.  2  JOl  et  seq..  (e.g.,  the  Form 
HUD-1)  as  points  incurred  in 
connect  on  with  the  indebtedness,  for 
example  as  loan  origination  fees 
(including  amounts  so  designated  on 
Veterani  i  Affairs  (VA)  and  Federal 
Housinj  Administration  (FHA)  loans), 
loan  dis  :ount,  discount  points,  or 
points; 

(ii)  Is  :omputed  as  a  percentage  of  the 
stated  p  incipal  amoimt  of  the 
indebtei  ness  incurred  by  the  payor  of 
record; 

'     (iii)  C  informs  to  an  established 
practice  of  charging  points  in  the  area  in 
which  t  le  loan  is  issued  and  does  not 
exceed  he  amount  generally  charged  in 
the  area : 

(iv)  Is  paid  in  connection  with  the 
acquisil  on  by  the  payor  of  record  of  a 
residence  that  is  the  principal  residence 
of  the  payor  of  record  and  that  secures 
the  loan.  For  this  purpose,  the  lender  of 
record  i  lay  rely  on  a  signed  written 
stateme  it  of  the  payor  of  record  that 
states  w  hether  the  proceeds  of  the  loan 
are  for  vie  purchase  of  the  mortgagor's 
principal  residence;  and 

(v)  Is  paid  directly  by  the  payor  of 

litations.  An  amount  is  not' 
3r  purposes  of  this  section  to  the 
lat  the  amount  is — 
)d  in  connection  with 
Iness  incurred  for  the 
sment  of  a  principal  residence; 
(ii)  Piid  in  connection  with 
indebt^ness  incurred  to  purchase  or 
improve  a  residence  that  is  not  the 
payor  of  record's  principal  residence, 
such  as  a  second  home,  vacation 
property,  investment  property,  or  trade 
or  business  property; 

(iii)  laid  in  coimection  with  a  home 
equity  loan  or  a  line  of  credit,  even 
though  the  loan  is  secured  by  the  payor 
of  record's  principal  residence; 
(iv)  Haid  in  connection  with  a 
rennaif:ing  loan  (except  as  provided  by 
paragraph  (f)(4)  of  this  section), 
including  a  loan  incurred  to  refinance 
indebtedness  owed  by  the  borrower 
under  |he  terms  of  a  land  contract,  a 
contradt  for  deed,  or  similar  forms  of 
pancing; 

aid  in  lieu  of  amounts  that 
ily  are  stated  separately  on  the 
IUD-1,  such  as  appraisal  fees, 
inspection  fees,  title  fees,  attorney  fees, 
and  pi  )perty  taxes;  or 

(vi)  'aid  in  connection  with  the 
acquis  tion  of  a  principal  residence,  to 
the  exi  ent  that  the  amount  is  allocable 
to  ind(  btedness  in  excess  of  the 
aggreg  ite  amount  that  may  be  treated  as 
acquis  tion  indebtedness  under  section 
163(h)l3)(B)(ii). 


(3)  Special  rule — (i)  Amounts  paid 
directly  by  payor  of  record.  For  purposes 
of  this  section,  an  amount  is  considered 
paid  directly  hy  the  payor  of  record  if 
it  is — 

(A)  Provided  by  the  payor  of  record 
from  funds  that  have  not  been  borrowed 
from  the  lender  of  record  for  this 
purpose  as  part  of  the  overall 
transaction.  The  amount  provided  may 
include  amounts  designated  as  down 
payments,  escrow  deposits,  earnest 
money  applied  at  the  closing,  and  other 
funds  actually  paid  over  by  the  payor  or 
record  at  or  before  the  time  of  closing: 
or 

(B)  Paid  as  points  (within  the  meaning 
of  this  paragraph  (f))  on  behalf  of  the 
payor  of  record  by  the  seller  For  this 
purpose,  an  amount  paid  as  points  to  an 
interest  recipient  by  the  seller  on  behalf 
of  the  payor  of  record  is  treated  as  paid 
to  the  payor  of  record  and  then  paid 
directly  by  the  payor  of  record  to  the 
interest  recipient. 

(ii)  Examples.  The  provisions  of  this 
paragraph  (f)  are  illustrated  by  the 
following  examples: 

Example  1  Financed  payment  of  points 
Buyer  purchases  a  principal  residence  for 
SIOO.OOO.  There  is  a  total  of  57,000  in  closing 
costs  (exclusive  of  down  payment)  charged  in 
connection  with  the  sale.  Of  this  amount 
$3,000  is  charged  as  points  (within  the 
meaning  of  paragraph  (f)  of  this  section).  At 
closing.  Buyer  makes  a  down  payment  of 
520,000  and  provides  imborrowed  funds  in 
the  amount  of  54,000  for  the  payment  of 
various  closing  costs  other  than  points.  Buyer 
finances  payment  of  the  points  by  increasing 
the  principal  amount  of  the  loan  by  53.000 
Seller  makes  no  payments  on  Buyer's  behalf 
Because  Buyer  has  provided  at  closing  funds 
that  have  not  been  borrowed  from  the  lender 
of  record  for  this  purpose  in  an  amount  at 
least  equal  to  the  amount  charged  as  points 
in  the  transaction,  the  lender  of  record  (or  a 
qualified  person)  must  report  53,000  as 
points  in  accordance  with  this  section  and 
81.6050H-2. 

Example  2  Seller-paid  points  Buyer 
purchases  a  principal  residence  for  SIOO.OOO 
There  is  a  total  of  57,000  in  closing  costs 
(exclusive  of  down  payment)  charged  in 
connection  with  the  sale.  Of  this  amount, 
53.000  is  charged  as  points  (within  the 
meaning  of  this  paragraph  (f)).  Seller  agrees 
to  pay  all  closing  costs  on  behalf  of  Buyer, 
including  the  amount  charged  as  points. 
Accordingly,  the  amount  paid  by  Seller  as 
points  is  treated  as  paid  directly  by  Buyer 
and  the  lender  of  record  (or  a  qualified 
person)  must  report  the  53,000  as  points  in 
accordance  with  this  section  and  §  1.6050H- 
2. 

(4)  Construction  ioans— (i)  In  general 
An  amount  paid  in  connection  with 
indebtedness  incurred  to  construct  a 
residence,  or  to  refinance  indebtedness 
incurred  to  construct  a  residence,  is 
deemed  to  be  points  for  purposes  of  this 
section  to  the  extent  the  amount — 
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(A)  Is  clearly  designated  on  the  loan 
documents  as  points  incurred  in 
connection  with  the  indebtedness,  for 
example,  as  loan  origination  fees,  loan 
discount,  discount  points,  or  points: 

(B)  Is  computed  as  a  percentage  of  the 
stated  principal  amount  of  the 
indebtedness  incurred  by  the  payor  of 
record: 

(C)  Conforms  to  an  established 
practice  of  charging  points  in  the  area  in 
which  the  loan  is  issued  and  does  not 
exceed  the  amount  generally  charged  in 
the  area; 

(D)  Is  paid  in  cormection  with 
indebtedness  incurred  by  the  payor  of 
record  to  constrrict  (or  to  refinance 
construction  of)  a  residence  that  is  to  be 
used,  when  completed,  as  the  principal 
residence  of  the  payor  of  record; 

(E)  Is  paid  directly  by  the  payor  of 
record;  and 

(F)  Is  not  allocable  to  indebtedness  in 
excess  of  the  aggregate  amount  that  may 
be  treated  as  acquisition  indebtedness 
under  section  163(h)(3)(B)(ii). 

(ii)  Limitation  on  refinancing  of 
construction  loans.  Amounts  paid  in 
connection  with  refinancing 
indebtedness  inciured  to  construct  a 
residence  are  not  treated  as  points  to  the 
extent  they  are  allocable  to  indebtedness 
that  exceeds  the  indebtedness  incurred 
to  construct  the  residence.- 

(5)  Amounts  paid  to  mortgage  brokers. 
Amounts  received  directly  or  indirectly 
by  a  mortgage  broker  are  treated  as 
points  under  this  paragraph  (0  to  the 
sanie  extent  the  amounts  would  be  so 
treated  if  they  were  paid  to  and  retained 
by  the  lender  of  record,  and  must  be 
reported  by  the  lender  of  record  in 
accordance  with  this  section  and 
§1.6050H-2. 

(6)  Effect  on  deduction  of  points.  This 
section  and  §  1.6050H-2  address  only 
the  information  reporting  requirements 
of  section  6050H  and  do  not  affect  a 
payor  of  record's  deduction  for  any 
amount  In  accordance  with  applicable 
provisions  of  the  Internal  Revenue 
Code. 

(g)  Effective  date—{\)  In  general. 
Except  as  provided  in  paragraph  (g)(2) 
of  this  section,  this  section  is  effective 
for  mortgage  interest  received  after 
December  31. 1987.  Section  1.6050H-1T 
contains  rules  for  reporting  mortgage 
interest  received  after  December  31 , 
1984,  and  before  January  1. 1988. 

{2)  Points.  The  reporting  requirements 
of  this  section  do  not  apply  to  prepaid 
interest  received  in  the  form  of  points 
before  January  1, 1995.  In  addition,  the 
inclusion  of  points  in  the  determination 
of  interest  under  paragraph  (e)(1)  of  this 
section  applies  only  to  transactions 
occurring  after  December  31, 1994. 


Par.  4.  Section  1.6050H-2  is  amended 
as  follows: 

1.  Paragraph  (a)  is  amended  as 
follows: 

a.  Paragraph  (a)(2)(iii)  is  revised. 

b.  In  paragraph  (a)(2)(iv)(B)  the  word 
"and"  at  the  end  of  the  paragraph  is 
removed. 

c.  Paragraph  (a)(2)(v)  is  redesignated 
as  paragraph  (a)(2)(vi). 

d.  New  paragraph  (a)(2)(v)  is  added. 

2.  Paragraph  (dj  is  revised. 

3.  Paragraph  (e)  is  amended  as 
follows: 

a.  Paragraph  (e)(1)  is  revised. 

b.  Paragraph  (e){l)(i)  is  added. 

4.  Paragraphs  (e)(2)  and  (3)  are 
redesignated  as  paragraphs  (e)(l)(ii)  and 
(iii).  respectively. 

.5.  New  paragraph  (e)(2)  is  added. 
6.  Paragraph  (g)  is  revised. 
The  additions  and  revisions  read  as 
follows: 

§1.6050H-2    Time,  form,  and  rnann^  of 
reporting  interest  received  on  qualified 
mortgage. 

(a)   •   •   • 

(2)  •   •  • 

(iii)  The  amount  of  interest  (other 
than  points)  required  to  be  reported 
with  respect  to  the  qualified  mortgage 
for  the  calendar  year; 

*  •        •        •        • 

(v)  The  amount  of  points  paid  directly 
by  the  payor  of  record  (within  the 
meaning  of  §  1.6050H-l(f)(3))  required 
to  be  reported  with  respect  to  the 
qualified  mortgage  for  the  calendar  year, 
and 

•  *        *        •       • 

(d)  Reporting  under  designation 
agreement— {1)  In  general.  An  interest 
recipient  that  receives  or  collects 
interest  (including  points)  on  a  mortgage 
may  designate  a  qualified  person  to 
satisfy  the  reporting  requirements  of 
paragraphs  (a),  (b),  and  (c)  of  this 
section.  If  a  designated  qualified  person 
reports  as  permitted  under  this 
paragraph  (d).  it  will  satisfy  the 
requirement  of  paragraph  (a)(2)(ii)  of 
this  section  by  including  on  Form  1098 
(and  Form  1096)  the  name,  address,  and 
TIN  of  the  designated  qualified  person. 

(2)  Qualified  person.  A  qualified 
person  is  either— 

(i)  A  trade  or  business  with  respect  to 
which  the  interest  recipient  is  under 
common  control  within  the  meaning  of 
§  1.414(c)-2:  or 

(ii)  A  person  who  is  named  as  the 
designee  by  the  lender  of  record  or  by 
a  qualified  person  (under  paragraph  ' 
(d)(2)  of  this  section)  in  a  designation 
agreement  entered  into  in  accordance 
with  paragraph  (d)(3)  of  this  section, 
and  who  either  was  involved  in  the 
original  loan  transaction  or  is  a 
subsequent  purchaser  of  the  loan. 


(3)  Designation  agreement.  An  interest 
recipient  that  designates  a  quaHfied 
person  to  satisfy  the  reporting 
requirements  described  in  paragraphs 
(a),  (b),  and  (c)  of  this  section  must  make 
that  designation  in  a  written  designation 
agreement.  The  designation  agreement 
must  identify  the  mortgage(s)  and 
calendar  years  for  which  the  designated 
qualified  person  must  report,  and  must 
be  signed  by  both  the  designator  and 
designee.  A  designee  may  report  an 
amount  as  having  been  paid  directly  by 
the  payor  of  record  (for  purposes  of 
paragraph  (a)(2)(v)  of  this  section)  only 
if  the  designation  agreement  contains 
the  designator's  representation  that  it 
did  not  lend  such  amount  to  the  payor 
of  record  as  part  of  the  overall 
transaction.  The  designator  must  retain 
a  copy  of  the  designation  agreentent  for 
four  years  following  the  close  of  the 
calendar  year  in  which  the  loan  is  made. 
The  designation  agreement  need  not  be 
filed  w^h  the  Internal  Revenue  Ser\'ice. 

(4)  Penalties.  A  designated  qualified 
person  is  subject  to  any  applicable 
penalties  provided  in  part  H  of 
subchapter  B  of  chapter  68  of  the 
Internal  Revenue  Code  as  if  it  wrere  an 
interest  recipient.  A  designator  is 
relieved  from  liability  for  applicable 
penalties  by  designating  a  quaUfied 
person  under  the  provisions  of 
paragraph  (d)(3)  of  this  section. 
Paragraph  (e)  of  this  section  describes 
applicable  penalties. 

(e)  Penalty  provisions — (1)  Returns 
and  statements  the  due  date  for  which 
(determined  without  regard  for 
extensions)  is  after  December  31.  1987. 
and  before  December  31.  1989.  For 
purposes  of  this  paragraph  (e)(1)  only. 
all  references  to  sections  of  the  Internal 
Revenue  Code  refer  to  sections  of  the 
Internal  Revenue  Code  of  1986.  as 
amended  on  or  before  December  31 
1987. 

(i)  Failure  to  file  return  or  to  furnish 
statement.  The  section  6721  penalty 
applies  to  an  interest  recipient  that  fails 
to  file  a  return  required  by  paragraph  (a) 
of  this  section  with  respect  to  a  payor 
of  record.  The  section  6722  penalty 
applies  to  an  interest  recipient  that  fails 
to  furnish  a  statement  required  by 
paragraph  (b)  of  this  section  to  a  payor 
of  record. 


(2)  Returns  and  statements  the  due 
date  for  which  (determined  without 
regard  for  extensions!  is  after  December 
31, 1989— ii)  Failure  to  file  return  or  to/ 
furnish  statement.  The  section  6721 
penalty  applies  to  an  interest  recipient 
that  fails  to  file  a  return  required  by 
paragraph  (a)  of  this  section  with 
respect  to  a  payor  of  record  The  section 
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6722  penalty  applies  to  an  interest 
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6722  penalty  applies  to  an  interest 
recipient  that  fails  to  furnish  a  statement 
required  by  paragraph  (b)  of  this  section 
to  a  payor  of  record. 

(ii)  Failure  to  furnish  TIN.  The  section 
6721  penalty  may  apply  to  an  interest 
recipient  that  fails  to  furnish  the  TIN  of 
a  payor  of  record  on  a  return  required 
by  paragraph  (a)  of  this  section.  The 
section  6721  penalty  may  apply  to  an 
interest  recipient  that  fails  to  request 
and  to  obtain  the  TIN  of  a  payor  of 
record  under  paragraph  (f)  of  this 
section. 

(iii)  Failure  to  include  correct 
information.  The  section  6721  penalty 
may  apply  to  an  interest  recipient  that 
fails  to  include  correct  information  on  a 
return  required  by  paragraph  (a)  of  this 
section.  The  section  6722  penahy  may 
apply  to  an  interest  recipient  that  fails 
to  include  correct  information  on  a 
statement  required  by  paragraph  (b)  of 
this  section  to  be  furnished  to  a  payor 

record. 

•        •        •        •        • 

(g)  Effective  date — (1)  In  general. 
Except  as  provided  in  paragraph  (g)(2) 
of  this  section,  this  section  is  effective 
for  mortgage  interest  received  after 
December  31, 1987.  Section  1.6050H-1T 
contains  rules  for  reporting  mortgage 
interest  received  after  December  31, 
1984,  and  before  January  1, 1988. 

(2)  Points.  The  reportmg  requirement 
of  this  section  does  not  apply  to  prepaid 
interest  in  the  form  of  points  received 
before  January  1, 1995. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  5.  The  authority  for  part  602 
continues  to  read  as  follows: 
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Author  ty:  26  U.S.C  7805. 

Par.  6<  Section  602.101,  the  table  in 
paragraph  (c)  is  amended  by  revising  the 
entries  fpr  §§  1.6050H-1  and  1.6050H- 
2  to  reac  as  follows: 

§602.101 

«  * 

(c)  * 


ACTION:  Final  approval. 


CFR  F  irt  or  section  where 
ident  lied  and  described 


1.6050H-  1 
1.6050H-2 


Margare  Milner  Richardson. 

Commisi  ioner  of  Internal  Revenue. 
ppro  red:  November  1, 1'994. 


A 
Leslie 

Assistan 
IFRDoc 

BILLING 


S^nuels, 

Secretary  of  the  Treasury. 
94-30004  Filed  12-7-94.  8:45  ami 

483(MI1-U 


ODE 


ENVIR(  NMENTAL  PROTECTION 
AGENG  Y 


State 


Ohio 


Minnesota 


USEPA  has  determined  that  these  SIP 
revisions  comply  with  all  applicable 
requirements  of  the  CAA  and  USEPA 
policy  and  regulations  concerning  such 
revisions.  The  revision  for  Owens- 
Coming  in  Ohio  represents  a 
withdrawal  of  a  site-speciHc  emissions 
trade  involving  emissions  units  that  no 
longer  operate,  and  has  the  effect  of 
reinstating  the  limits  pursuant  to 
statewide  rules.  The  revision  for  ).L. 
Shiely  replaces  an  emission  limit  for 
one  unit  with  a  combination  of 


0MB  Control  numbers. 


Current 
OMB  con- 
trot  No. 


1545-0901 
1545-1380 
1545-0901 
1545-1339 
1545-1380 


40CFR|Part52 

(OH55-1 
5078-2] 


(OH55-1  -6202  and  MN33-1-6413;  FRL- 


Appro\  al  and  Promulgation  of 
Impleni  mtation  Plans;  Ohio  and 
Minne4E>ta 

AGENCVt  United  States  Environmental 
Protection  Agency  (USEPA). 


SUMMARY:  Pursuant  to  procedures 
described  at  54  FR  2214  (January  19. 
1989),  USEPA  has  recently  approved 
two  minor  State  Implementation  Plan 
(SIP)  revisions.  This  dociunent  lists  the 
revisioBS  USEPA  has  approved  and 
incorporates  the  relevant  material  into 
the  Code  of  Federal  Regulations. 

EFFECTIVE  DATE:  The  effective  date  for 
the  codification  of  USEPA's  approval  of 
the  two  SIP  revisions  is  December  8, 
1994. 

ADDRESSES:  Copies  of  the  State  SIP 
revision  request  and  USEPA's  letter 
notice  of  approval  are  available  for 
public  insp>ection  during  normal 
business  hours  at  the  following 
locations: 

United  States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard 
(AE-17J),  Chicago,  Illinois  60604:  and 

Office  of  Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
United  States  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Summerhays,  Regulation  Development 
Section,  Air  Enforcement  Branch  (AE- 
17J),  U.S.  Environmental  Protection 
Agency,  Region  5,  Chicago,  Illinois 
60604,  (312)  886-6067. 

SUPPLEMENTARY  INFORMATION:  USEPA 
Region  5  has  approved  the  following 
minor  SIP  revision  requests  under 
Section  llO(k)  of  the  Clean  Air  Act 
(CAA): 


F  «utanl 


Particula  e  matter 


Particula  le  matter 


Sut}ject  matter 


Withdrawal  of  emis- 
sions variance  (bub- 
ble). 

Revision  of  limit 


Source 


Owens-Coming  Fiber- 
glas,  Newark,  OH. 

J.L  Shiely,  SL  Paul, 
MN. 


Date  of 
submis- 
sion 


12/3«3  . 


ztom 


Date  of 
approval 


2/21/94 


5/19/94 


emissi(  ns  and  hours  of  operation 
restrict  ons  that  effectively  impose 
essenti  illy  the  same  Hmit  on  24-hour 
total  ei  lissions.  Due  to  the  minor  nature 
of  thesi  (  revisions,  USEPA  concluded 
that  CO  iducting  notice-and-comment 
rulema  cing  prior  to  approving  the 
revisio  is  would  have  been 
"unne<  essary  and  contrary  to  public 
interes  ,"  and  hence  was  not  required  by 
the  Adniinistrative  Procedure  Act,  5 


U.S.C. 


Section  553(b).  The  SIP 


appro>  als  became  final  and  effective  on 


the  date  of  USEPA  approval  as  listed  in 
the  chart  above. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SEP  in  light  of  specific  3  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  all  SIP  approvals 
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from  the  requirements  of  section  3  of 
Executive  Order  12866. 

U   ^   •  the  Regulatory  Flexibility  Act. 
5  U.  j.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  wall  not  have  a 
significant  impact  on  a  substantial 
numlx    of  small  entities.  These  actions 
each  only  affect  one  source,  and  do  not 
impose  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
under  5  U.S.C.  605(b),  I  cerUfy  that 
these  SIP  revisions  will  not  have  a 
significant  impact  on  a  substantial 
num'      of  small  entities. 

Ur  .   r  Section  307(b)(1)  of  the  Act,  as 
amen;  ed,  judicial  review  of  this  action 
is  aveUable  only  by  filing  a  petition  for 
reviev/  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
February  6. 1995,  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  their  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Environmental 
protection.  Incorporation  by  reference. 
Intergovernmental  relations.  Particulate 
matter. 

Dated:  September  12, 1994. 
Voldas  V.  Adamkus. 
Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I.  part  52.  is 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  52.1870  is  amended  by 
removing  and  reserving  paragraph 
(c)(37). 

3.  Section  52.1220  is  amended  by 
addi  .g  paragraph  (c)(37)  to  read  as 
follows: 

§52.1220    identification  of  plan. 

*        •        »         *         • 

(c)*  •  * 

(37)  On  March  9. 1994.  the  State  of 
Minnesota  submitted  a  revision  to  its 
particulate  matter  plan  for  the  Saint 
Paul  area,  providing  substitute  limits  for 
an  aggregate  heater  at  the  J.L.  Shiely 
facility. 

(i)  Incorporation  by  reference. 

(A)  An  amendment  dated  January  12. 
1994,  amending  the  administrative 
order  of  August  25. 1992.  for  the  J.L. 


Shiely  facility  at  1177  Childs  Road. 
Saint  Paul. 

{PR  Doc.  94-30003  Filed  12-7-94;  8:45  am| 

BILUMG  CODE  69a0-S0-P 


40  CFR  Part  52 

PL63-2-^783;  FRL-4119-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Direct  final  rule;  removal. 


SUMMARY:  On  September  13, 1994,  (59 
FR  46920)  the  United  States 
Environmental  Protection  Agency 
(USEPA)  approved  Illinois'  1990  base 
year  ozone  precursor  emission 
inventories  for  certain  ozone 
nonattainment  areas  as  a  revision  to  the 
Illinois  State  Implementation  Plan  (SIP). 
The  emission  inventories  were 
submitted  by  the  State  of  Illinois  to 
satisfy  a  Federal  requirement  that  States 
containing  ozone  nonattainment  areas 
submit  inventories  of  actual  ozone 
precursor  emissions  in  accordance  with 
USEPA  guidance.  The  ozone 
nonattainment  areas  covered  by  the 
emission  inventories  addressed  in  the 
above  mentioned  rulmaking  are: 
Chicago  (Cook,  DuPage,  Kane,  Lake. 
McHenry.  and  Will  Counties,  AuxSable 
and  Goose  Lake  Townships  in  Grundy 
County,  and  Oswego  Township  in 
Kendall  County;  Metro-East  St.  Louis 
(Madison,  Monroe,  and  St.  Clair 
Counties);  and  Jersey  County.  The 
USEPA  is  removing  this  final  rule  due 
to  the  adverse  comments  received  on 
this  rule.  In  a  subsequent  final  rule, 
USEPA  will  summarize  and  respond  to 
the  comments  received  and  announce 
final  rulemaking  action  on  this 
requested  Illinois  SIP  revision. 

EFFECTIVE  DATE:  December  8, 1994. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 

U.S.  Environmental  Protection 
Agency.  Region  5.  Regulation 
Development  Branch,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty.  Regulation  Development 
Section  (AR-18J),  Regulation 
Development  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
60604.  (312)  886-6057. 


List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Nitrogen  dioxide.  Ozone. 
Volatile  organic  compounds. 

Dated:  November  22. 1994. 
Michelle  D.  fordan. 
Acting  Regional  Administrator 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q 

Subpart  O— Illinois 

2.  Section  52.726  is  amended  by 
removing  paragraph  (i). 

IFR  Doc.  94-30229  Filed  12-7-94:  8:45  am| 

MLLMC  CODE  MtO-SO-F 


40  CFR  Part  82 
[FRL-«102-11 

Reconsideration  of  the  Protection  of 
Stratospheric  Ozone  Rule 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Notice  of  stay  and 
reconsideration. 


SUMMARY:  Today's  action  announces  a  3- 
month  stay  of  the  Protection  of 
Stratospheric  Ozone  rule  setting  forth 
EPA's  Significant  New  Alternatives 
Policy  (SNAP)  program  as  that  rule 
applies  to  use  of  substitutes  for  export. 
In  addition,  by  this  action  EPA 
announces  its  intent  to  convene  a 
proceeding  under  the  Clean  Air  Act  to 
reconsider  the  rule  as  it  applies  to 
substitute  use  for  export.  The 
effectiveness  of  this  rule  as  it  applies  to 
such  exporters,  including  the  applicabk 
compliance  date,  is  stayed  for  three 
months,  pending  EPA's  reconsideration 
of  the  deletion  of  the  export  exemption. 

EFFECTIVE  DATE:  Effective  December  8, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Waugh,  Substitutes  Analysis  and 
Review  Branch.  Stratospheric  Protection 
Division,  Office  of  Atmospheric 
Programs,  Office  of  Air  and  Radiation. 
(6205-J).  401  M  Street,  SW., 
Washington.  DC  20460.  (202)  233-9152. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  May  12. 1993,  EPA  proposed  its 
SNAP  regulation  pursuant  to  section 
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612. 42  use  7671k.  of  the  Clean  Air  Act     receiw  \ 
(CAA).  58  FR  26094.  On  March  18. 


.AAA      PDA    l..^.._J   ft^..  A....I   OKI  An 


on  this  issue  in  developing  a 
proposed  action. 


ACTION:  Final  rule. 


K.  in.!—  J I ._  »_i * 


l^  n.^>  vol.  59.  No.  .35  /  r,u^,.^^^,  3.  .994  /  Ru.es  .nd  R„,...,.„..    .„., 


received  in  response  to  the  proDosed  '       an«»h».  „.„_ _ 
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612. 42  use  7671k.  of  the  Clean  Air  Act 
(CAA).  58  FR  28094.  On  March  18. 
1994.  EPA  issued  the  final  SNAP 
regulations.  59  FR  13044.  The  purpose 
of  the  SNAP  program  is  to  provide  a 
framework  for  evaluating  and  regulating 
substitutes  for  ozone  depleting 
chemicals  being  phased  out  under  the 
stratospheric  ozone  protection 
provisions  of  the  CAA.  Section  612  of 
the  CAA  authorizes  EPA  to  identify  and 
restrict  the  use  of  substitutes  for  class  I 
and  II  ozone-depleting  substances  where 
other  alternatives  exist  that  reduce 
overall  risk  to  human  health  and  the 
environment. 

In  the  proposed  rule,  EPA  explicitly 
provided  that  "(s]ubstitutes  entirely 
produced  for  export  only  are  not  subject 
to  reporting."  Moreover,  in  the  preamble 
to  the  proposed  rule  EPA  stated: 

Sul>stitutfl  manulacturen  producing  solely 
for  export  and  use  by  non-U.S.  entities 
outside  the  U.S.  are  not  subject  to  the 
requirements  of  section  612.  EPA  believes 
that  its  authority  under  section  612  extends 
only  to  use  of  substitutes  in  areas  under  the 
jurisdiction  of  the  United  States  government, 
regardless  of  their  place  of  manuracture.  This 
exemption  does  not  apply  to  substitutes 
introduced  as  replacements  for  class  I  and  11 
chemicais  offered  for  sale  or  use  at  offshore 
U.S.  installations  (e.g.,  U.S.  military  bases 
located  in  foreign  countries)  that  are  subject 
to  the  legal  provisions  of  aection  612,  since 
612(c)  applies  to  use  rather  than  manufiacture 
of  substitutes. 

58  FR  at  28102.  EPA  did  not  receive  any 
comments  on  the  export  exemption.  In 
the  final  rule,  EPA  deleted  the  export 
exemption  and  provided  in  the 
preamble  that  "(slubstitutes 
manufactured  within  the  U.S. 
exclusively  for  export  are  subject  to 
SNAP  since  the  definition  of  use  in  the 
rule  includes  use  in  the  manufacturing 
process,  which  occurs  within  the  United 
States."  59  FR  at  13052. 

Beconsideration  of  the  Protection  of 
Stratospheric  Ozone  Rule 

On  May  17, 1994,  the  Alliance  for 
Responsible  CFC  Policy.  Inc.  (Alliance) 
filed  a  petition  for  review  of  the  final 
SNAP  rule,  pursuant  to  section  307(d)  of 
the  CAA.  42  U.S.C.  7607(d)  and  Rule  15 
of  the  Federal  Rules  of  Appellate 
Procedure.  Alliance  for  Responsible  CFC 
Policy,  Inc.  v.  United  States 
Environmental  Protection  Agency,  No. 
94-1396  (D.C.  Cir.).  In  addition,  the 
Alliance  filed  a  petition  for 
reconsideration  under  section 
307(d)(7)(B)  of  the  CAA.  42  U.S.C. 
7607(d)(7)(B).  with  respect  to  deletion  of 
the  export  exemption  in  the  final  rule. 
The  EPA  has  decided  to  convene  a 
proceeding  for  reconsideration  to 
address  the  Alliance's  concerns.  EPA 
will  consider  any  comments  that  it  may 
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receiv*  on  this  issue  in  developing  a 
proposed  action. 

m.  Iseuaace  ofSlay 

US9>A  hereby  issues  a  3-month 
administrative  stay  of  the  effioctiveness 
of  the  Following  SNAP  rules,  to  be 
codified  at  40  CFR  part  82,  subpart  G, 
as  thoie  rules  apply  to  manufiacturers  of 
substances  being  produced  solely  for 
export^.  USEPA  will  reconsider  the 
SNAPjrule  as  it  applies  to  the 
manul  icture  of  substitutes  for  export. 

IV.  All  Ihority  for  Stay  and 
Recon  lideratlon 

The  administrative  stay  and 
reconj  [deration  of  the  rule  announced 
bythii  notice  are  being  imdertaken 
pursui  nt  to  section  307(d)(7)(B)  of  the 
CAA,  42  U.S.C  7607(d)(7)(B).  That 
provis  on  authorizes  the  Administrator 
to  sta)  the  e^ectiveness  of  a  rule  for  up 
to  thrc  a  months  during  the 
recont  (deration  of  the  final  rulemaking 
action 

List  o|  Subjects  in  40  CFR  Part  82 

Eirvjronmental  protection.  Air 
pollution  control. 

Oatei  I:  October  28, 1 994. 
Carol  1 1.  Browner, 

Admin  stzator. 

Titl(  1 40  of  the  Code  of  Federal 
Reguh  tions,  part  82,  subpart  G  is  being 
amen(  ed  as  follows: 

PART  B2-PROTECT10N  OF 
STRA  OSPHERiC  OZONE 

1.  T  le  authority  citation  for  part  82 
contin  ues  to  read  as  follows: 

Aud  Brity:  42  U.S.C  7414. 7601, 7871- 
7671q. 

2.  Sict 
addin 

$82,171    Prolilbitions. 


ACTION:  Final  rule. 


ion  82.174  is  amended  by 
paragraph  (e)  to  read  as  follows: 


(e)  J  ules  Stayed  for  Reconsideration. 
Notwi  hstanding  any  other  provision  of 
this  SI  bpart,  the  effectiveness  of  subpart 
G  is  St  lyed  from  December  8, 1994,  to 
March  8, 1985,  only  as  applied  to  use 
of  sub  rtitutes  for  export. 

|FR  Do :.  94-30082  Filed  12-7-94;  8:45  ami 
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[PP  IF  I923m20»5;  FRL-4923-^ 

RIN  20  rO-AB78 

Pesti<  ide  Tolerences  for  Cyfluthrin 

AGENC  i:  Environmental  Protection 
Agent  y  (EPA). 


SUMMARY:  This  rule  sets  tolerances  for 
residues  of  the  synthetic  pyrethroid 
cyfluthrin  in  or  on  the  raw  agricultural 
commodities  (RAC's)  milkfat  and  the 
meat.  fat.  and  meat  byproducts  of  cattle. 
Miles  Corp..  Animal  Inducts  (formerly 
Mobay  Corp.).  requested  this  regulation 
to  amend  the  tolerances  and  establish 
maximmn  permissible  levels  for 
residues  of  the  pesticide. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  December  8. 1994. 
AOOflESSES:  Written  objections, 
identified  by  the  document  control 
number.  (PP  1F3923/R2095].  may  be 
submitted  to:  Hearing  Cleric  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708. 401  M  St..  SW.,  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  ^ould  be  identified  by  the 
docimiient  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  «2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees).  P.O.  Box  360277M. 
Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  13,  Registration  Division 
(7505C),  Environmental  Protecti(H) 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  200, 1921  Jefferson  Davis 
Hwy.,  Ariington,  VA  22202,  (703)-305- 
6100. 

SUPPLEMENTARY  INFORMATKM:  hi  the 
Federal  Register  of  October  21, 1994  (59 
FR  53130).  EPA  issued  a  proposed  rule 
that  gave  notice  that  the  Miles  Corp.  had 
petitioned  EPA  under  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  346a,  to  establish  under  40 
CFR  180.436  tolerances  for  cyfluthrin 
(cyano(4-fluoro-3- 
phenoxyphenyl)inethyl  3-(2,2- 
dichloroethenyl)-2,2- 
dimetbyicyclopropanecarboxylate;  CAS 
Reg.  No.  68359-37-5)  in  or  on  the  RACs 
cattle  ftit,  meat,  and  meat  byproducts  at 
0.40  part  per  million  (ppm)  and  milkfat 
(refiecting  0.08  ppm  in  nvhole  milk)  at 
2.50  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
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received  in  response  to  the  proposed 
rule. 

The  data  submitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discusse'd  in  the 
proposed  rule.  Based  on  the  data  and 
mformation  considered,  the  Agency 
concludes  that  the  tolerances  will 
protect  the  public  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  hy  this 
regulation  may,  within  30  days  af^er 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  a-R  178.20).  A  copv  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
nilemaking.  The  objections  submitted 
must  speciKr  the  provisions  of  the 
regulation  dee.Tied  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  bv 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  inr.lude  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27)  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  thai  the 
materiel  submitted  shows  the  following- 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
ore  or  more  of  such  is.sues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  fai.1ual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32) 

Under  Executive  Order  12866  (58  FR 
M7.15.  Oc1.  4.  1993).  the  Agency  mu.M 
determine  whether  the  rf  gulatorj'  action 
IS  "Fignificani'  and  therefore  suhje«.t  lo 
rpvie;v  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  se<:tion  .1(f) 
the  order  defines  a  "significant 
regulatory  a.tion"  as  an  action  thai  is 
likely  to  resuh  in  a  rule  (1)  having  an 
enniial  efTecl  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
w.x)nomy,  productivity,  competition, 
jobs,  the  environment,  public  hechli  «r 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
signilicanf);  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  pLinned  by 
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another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rigtits  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  pnnciples  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  9fi- 
354.  94  Stat.  1164.  5  U.S.C.  601-612) 
the  Administrator  has  deterr,ined  that 
regulations  establi.shir,g  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certincafion 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  Mav  4. 1981  (46 
FR  24950). 


Commodity 


Parts  per 
million 
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List  of  Subfects  in  40  CFR  Pari  180 

Environmental  protection, 
Administrative  practice  and  procedure 
Agricultural  commodities.  Pest iddes 
and  pests,  Reporting  and  rerordkeepinB 
requirements. 

Dated:  November  Z9. 1994. 

Stephen  L.  Johnssn, 

Director,  Begistration  Dn  isioit,  Offiif^  „f 
Pf^tkidf  Programs. 

Therefore,  4t)  CFR  p,nrt  lan  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  f  ifalion  for  pari  IHO 
•  ontiniies  lo  read  as  follows: 

Authority:  21  U.S.C.  .-J^lwand  371 

2.  By  amending  <»  180.436  in  the  table 
therein  by  revising  the  entries  for  the 
fat,  meat,  and  meat  byproducts  (mbvp) 
of  cattle  and  the  entry  for  milJt.  lo  wM 
a.«J  follows: 

§  180.436  C>tlutt>rin;  tolerances  Tor 
residues. 


Commodity 


Pa.lsper 
rmHicn 


Cattle,  fat  

Cattle,  meal  . 
Cattle,  mbyp . 


MilMat  ireflectmg  0.08  ppm  m 
whole  milk) 


0.40 
0.40 
0.40 


2.50 


DEPARTMENT  OF  THE  INTERSOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7105 
[AK-932-143a-01;  A-060246,  AA-588481 

Partial  Revocation  of  Geological 
Sjjivey  Order  Dated  August  29, 1955, 
Which  Established  Powersite 
Classification  No.  438,  and  Public  Land 
Order  Nos.  3953  and  4056;  Alaska 

AGENCY:  Bureau  of  Land  Manaoemenl 
Interior. 

ACTION;  Public  Land  Order. 

SUMMARY:  This  order  revokes  one 
Geological  Survey  order  and  two  publi. 
land  orders  insofar  as  they  affect 
approximately  11,300  acres  of  pwbli.: 
land  withdrawn  for  power  purposes  af 
Bradley  Lake.  The  land  is  no  longer 
needed  for  the  purposes  for  which  it 
•was  withdrawn.  This  action  also  allows 
the  conveyance  of  approximately  7..3no 
acres  of  the  land  to  the  State  of  Alaska, 
if  such  land  is  otherwise  available 
Approximately  4,000  acres  of  the  lands 
Will  continue  to  be  withdrawn  as  pan  of 
the  Kenai  Wilderness  and  the  Kenai 
National  Wildlife  Refuge,  or  the  Kenai 
Fjords  National  Park,  pursuant  to  the 
Alaska  National  Interest  Lands 
Conservation  Act  of  1980.  Any  bnd 
niade  ava-Iable,  but  not  conveyed  to  the 
.State,  is  opened  and  will  be  subject  to 
the  terms  and  conditions  of  Public  L.nnd 
Order  No.  5180,  as  amended,  or  any 
other  withdrawal  of  ref:ord. 
EFFECTIVE  DATE:  December  8, 1994. 
FOR  FURTHER  INFORMATIOH  CONTACT:  Sue 
A.  Wolf.  PLM  Alaska  State  Office.  222 
W.  7th  Avenue,  No.  13.  Anchorage, 
Ala.«.ka  99513-7599, 907-271-5477 

By  virtue  of  the  authority  ve.sted  in 
the  Set  retary  of  the  Interior  by  .Seilion 
204  of  liie  Federal  Land  Polir  y  a.nd 
Management  AcJ  of  1976,  43  U.S.C. 

1714|l988).andbvSectionl7|d)(l)of 
the  Alaska  Native  Claims  Settleme-if  Art 
43  U.S.C.  Ifiir,(d)f1)  (1P88),  it  is  ordered 
as  follows: 

1.  («)  The  tUHiiii»{Kal  Survey  Onhjr  (Ued 
August  29, 1955.  which  established 
I'owprsiieaassificatioii  No.  43«>,  is  hpitjt»y 
rpvoked  insofar  as  it  affects  the  following' 
ii."a  nlH.d  lain!  outside  of  the  Feder»l  Eiieijjy 
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Regulatory  Commission  Power  Project  No. 
8221: 

Seward  Meridian 

Located  within  Tps.  5  and  6  S.  R.  8  VV., 
and  Tps.  4  and  5  S..  Rs.  9  and  10  W..  more 
particularly  described  as: 

All  land  within  V«  mile  of  Bradley  River 
from  its  mouth  to  Bradley  Lake; 

All  land  within  '/<  mile  of  North  Fork 
Bradley  River  from  its  confluence  with 
Bradley  River  for  a  distance  of  2  miles 
upstream; 

All  land  within  V*  mile  of  Battle  Creek 
6t>m  its  mouth  to  the  1,200  foot  elevation 
pass  leading  to  Bradley  Lake: 

All  land  adjacent  to  Bradley  Lake  which 
lies  at  an  elevation  of  less  than  1.300  feet 
above  mean  sea  level;  and 

All  land  within  Vz  mile  of  Nuka  River  from 
its  source  at  toe  of  Bradley  Clacier  to  a  point 
1  mile  downstream  therefrom. 

1.  (b)  Public  Land  Order  Nos.  3953  and 
4056,  which  withdi-ew  and  reserved  land 
under  the  jurisdiction  of  the  Corps  of 
Engineers,  Department  of  the  Army,  for  the 
Bradley  Lake  Hydroelectric  Project,  are 
hereby  revoked  insofar  as  they  affect  the 
following  described  land: 

Seward  Meridian 

T.  4S.,R.  9W.. 

Sees.  29  through  33,  inclusive.^ 
T.  4  S..  R.  10  W.. 

Sees.  25.  35.  and  36. 
T.  5S.,  R.8W., 

Sees.  19.20.29.  30.  and  31. 
T.  5  S..  R.  9  W., 

Sec.  3; 

Sees.  5  through  11,  inclusive: 

Sees.  13  through  19.  inclusive: 

Sees.  22  through  26,  inclusive: 

Sec.  36. 
T.  5  S..  R.  10  W.. 

Sees.  1,  2.  and  3: 

Sees.  9  through  15,  inclusive: 

Sec.  24. 
T.  6S..R.  8W.. 

Sees.  5  through  9,  inclusive; 

Sees.  16, 17,  and  18: 

Sees.  20  and  21. 

Excluded  frt)m  the  land  described  in  the 
three  orders  above,  is  all  land  within  the 
boundarj-  of  the  Federal  Energy  Regulatory 
Commission  Power  Project  No.  8221, 
containing  approximately  5,900  acres. 

The  total  area  affected,  less  the  exclusion, 
contains  approximately  11,300  acres. 

2.  The  State  of  Alaska  applications  for 
selection  made  under  Section  6(b)  of  the 
Alaska  Statehood  Act  of  July  7, 1958,  48 
l!.S.C.  note  prec.  21  (1988),  and  under 

.  Section  906(e)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  43  U.S.C.  1635(e) 
(1988).  become  effective  without  further 
action  by  the  State  upon  publication  of  this 
public  land  order  in  the  Federal  Register,  if 
such  land  is  otherwise  available.  Land  not 
conveyed  to  the  State  is  opened  and  will  be 
subject  to  Public  Land  Order  No.  5180,  as 
amended,  or  any  other  withdrawal  of  record. 

3.  Any  of  the  lands  descrilwd  in  this  order 
that  are  part  of  the  Kenai  Fjords  National 
Park,  pursuant  to  Section  201(5)  of  the 
Alaska  National  Interest  Lands  Conscr\'ation 
Act,  16  U.S  C.  410(hh)  (1988):  the  Kenai 


National  Wi  dlife  Refuge,  pursuant  to  Section 
303(4)  of  th(  Alaska  National  Interest  Lands 
Conservatio  i  Act.  16  U.S.C.  668(dd)  (1988); 

Wilderness,  pursuant  to  Section 
702(7)  of  thi  Alaska  National  Interest  Lands 
Conservatio  i  Act,  16  U.S.C.  1132  (1988),  will 

)  )e  withdrawn  from  all  forms  of 
entry,  apprc  prjation,  or  disposal  under  the 
public  land  laws. 

Dated:  N(  vember  28. 1994. 
Bob  Annstivng, 

.4ssjstant  SAcrefary  of  the  Interior. 
[FR  Doc.  94  -30201  Filed  12-7-94;  8:45  am) 
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GENERAI  TcPVICES 
ADMINISI  RATION 

48  CFR  P)  rts  501. 538,  and  552 
[APD  280oJl2A  CHGE  58] 

I 

General  Stsrvices  Administration 
Acquisition  Regulation:  Contractor 
identificaion  of  Products  With 
Environm  sntal  Attributes 

AGENCY:  C  fHce  of  Acquisition  Policy. 

GSA. 

ACTION:  F(ial  rule. 


SUIMMARY:  The  General  Services 
Administ  ation  Acquisition  Regulation 
(GSAR)  is  amended  to  revise  section 
501.105;  1  evise  the  prescription  for  the 
multiple  I  ward  schedule  (MAS)  clause 
at  552.23i  -75,  Identification  of  Energy- 
Efficient  I  )ffice  Equipment  and  Supplies 
Containir  g  Recovered  Materials  or 
Other  Em  ironmental  Attributes,  to 
require  iti  use  in  all  MAS  solicitations 
and  conti  icts  for  supplies;  and  revise 
the  claus(  to  amend  the  definitions  of 
energy-ef  icient  office  equipment  and 
recoverec  materials,  add  a  definition  of 
remanufa  :tured  products,  and  make 
editorial  changes. 
EFFECTIva  DATE:  December  16, 1994. 


FOR  FURTtER 
Paul  LinQeld 
Policy 
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INFORMATION  CONTACT: 
Office  of  GSA  Acquisition 
501-1224. 


SUPPLEMI  NTARY  INFORMATION: 

A.  Public  Comments 

An  int(  rim  rule  and  a  proposed  rule 
were  pulf  ished  for  public  comment  in 
the  Federal  Register  (59  ¥R  3657  dated 
January  2  B,  1994,  and  59  FR  6231  dated 
Febmary  10, 1994,  respectively).  Both 
were  inte  nded  to  assist  Federal  agencies 
in  satisfy  ng  requirements  expressed  in 
various  s  atutes  and  executive  orders  to 
consider  energy-efficiency  anc}  other 
environr  ental  considerations  in  their 
procurer  lent  practices.  Vice  President 
Gore's  N  itional  Performance  Review 
(NPR)  all  o  believed  that  the  GSA,  as  a 
major  pr  tcuring  agency  and  through  its 


multiple  awards  schedules  programs, 
could  provide  encouragement  to 
suppliers  and  assist  Federal  agencies  in 
meeting  their  statutory  and  executive 
order  responsibilities.  Federal  agencies 
use  the  GSA  MAS  contracts  to  satisfy 
many  of  their  supply  requirements.  In 
its  report,  Reinventing  Federal 
Procurement,  the  NPR  included  a 
recommendation  that  would  have 
multiple  award  schedule  contractors 
identify  energy-efficient  products  and 
products  with  other  environmental 
attributes.  The  GSA  believes  this  rule 
also  implements  the  NPR 
recommendation. 

Comments  received  firom  ten 
companies  and  organizations  were 
considered  in  formulating  this  final 
rule.  These  comments  focused  primarily 
on  definitions  and  informational  aspects 
of  the  regulation. 

One  comment  suggested  substituting 
the  term,  "environmentally  preferable," 
for  "environmental  attributes"  and 
inclusion  of  definitions  for  such  terms 
as  "postconsumer  material," 
"recyclable,"  "recycling,"  and  "waste 
prevention"  in  the  regulation.  These 
terms  from  Executive  Order  12873, 
Federal  Acquisition,  Recycling,  and 
Waste  Prevention,  with  the  exception  of 
"recyclable,"  are  not  used  in  the  GSA 
regulation.  "Recyclable"  is  specifically 
addressed  in  guidance  contained  in  16 
CFR  Part  260  that  is  referred  to  in  the 
regulation.  Consequently,  the  GSA  does 
not  believe  defining  these  terms  is 
necessary. 

Furthermore,  the  GSA  does  not 
publish  this  rule  to  implement 
Executive  Order  12873  nor  to  substitute 
for  guidance  the  Environmental 
Protection  Agency  (EPA)  is  developing 
pursuant  to  section  503  of  that  executive 
order  to  assist  Federal  agencies  in  their 
purchasing  of  environmentally 
preferable  products.  However,  the  GSA 
believes  its  rule  does  not  conflict  with, 
but  in  fact,  further  policies  expressed  in 
Executive  Order  12873. 

Three  companies  submitted  substitute 
definitions  for  "energy-efficient  office 
equipment."  These  substitute 
definitions  were  not  accepted  because  of 
limitations  in  their  applicability  or 
because  they  could  lead  to  unwarranted 
and  improper  comparisons  of  competing 
products.  However,  as  a  result  of  these 
comments,  the  definition  was  modified. 
One  comment  expressed  concern  with 
the  definition  of  "recovered  materials." 
The  concern  was  that  rebuilt  parts  and 
similar  products  may  not  fall  within  the 
definition.  Suggested  revisions  to  the 
definition  were  not  accepted.  The 
definition  used  in  the  regulation  is  the 
statutory  definition  in  the  Resource 
Conservation  and  Recovery  Act  (42 
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U.S.C.  6903(19))  and  is  unchanged  in 
this  final  rule.  However,  as  a  result  of 
this  comment  and  a  second  comment 
that  also  alluded  to  remanufadured 
products,  a  definition  of 
■'remanijfactured  products "  was  added 
lo  the  regulation  for  clarity. 

The  majority  of  the  remaining 
comments  involved  informational 
aspects  of  the  regulation.  The  significant 
issues  were  the  potential  confiict  with 
the  guidance  currently  being  developed 
by  the  EPA  for  purchasing 
environmentally  prefwrable  prod»t,is 
the  amount  and  kinds  of  information 
necessary  to  .«tubstantiate  environmental 
claims,  and  verification  cf  those  claims 

One  oi^ganizstion  suggested  the 
crileriB  is  used  by  the  GSA  is  loo  Hmiled 
and  not  consistent  with  the  approach 
the  EPA  is  taking.  A  se«^nd  opposed  the 
interim  rule  "on  the  grounds  that  no 
compelling  reasons  for  its  issuanr*  werw 
presented  and  its  issuance  is  premature 
in  light  of  EPAs  work  under  Executive 
Order  12873."  Several  comments  were 
maoe  that  the  regulation  may  encouraoe 
the  purchase  of  products  based  upon  " 
one  or  two  favorable  environmental 
charanteristias  while  ignoring 
potentially  significant  adverse 
environmental  impacts  in  other  stages  of 
their  life  cycle  or  that  the  regulation 
may  encourage  questionable  and 
unfounded  cl.3ims.  One  stated  that 
listing  specffic  environmental  attributes 
should  be  avoided  because  suppliers 
"would  have  little  enticement  to 
innovate  outside  the  attributes  listed."  It 
continued.  "Federal  procurement 
programs  should  encourage  the 
submission  of  information  on  the  broad 
life  cycle  of  a  product  in  the  areas  of 
energy  u.sage,  raw  material  usage,  air 
emissions,  water  emissions  and  .solid 
waste  production."  To  shortcut 
unfounded  claims,  another  urged  the 
GSA  to  require  offerors  to  supply  it  with 
complete  information  about  the  spe<:inc 
evidence,  test  procedures  and  results  to 
support  any  claim. 

Several  comments  questioned  the 
GSA '8  decision  to  rely  upon  third  parly 
cerUfications.  The  significant  issues 
raised  were  (1)  the  GSA  should  not 
delegate  this  responsibility,  (2)  ecolabels 
tend  to  be  based  upon  limited  or  narrow 
criteria  and  are  not  consistent  with  the 
broad  life  cycle  approach  favored  by  an 
EPA  concept  paper,  and  (3)  third  party 
certification  can  be  costly  to  suppliers 

The  GSA  considered  a)I  of  these 
ct>mroents  in  light  of  its  limited 
objectives  and  anticipated  benefits.  GSA 
notes  that  its  regulation  does  not  limit 
contractors  only  to  those  environmental 
attributes  expressly  identified  in  the 
regulation,  but  instead  merely  requires 
them  to  have  a  reasonable  basis 
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substantiating  any  claim  to  an 
environmental  attribute  that  is  made 
Neither  does  the  GSA  dictate  to 
contractors  how  it  must  substantiate  the 
environmenlal  claim,  but  again  provides 
nexibility.  Third  party  verification  is 
one  option  available  to  suppliers. 

The  GSA  also  consideredthe 
anticipated  benefits  of  the  informational 
models  suggested  in  the  EPA  concent 
paper  and  favored  by  some 
organizations  that  fxjmmented  on  the 
regulation.  The  burden  involved  in 
collecting  and  evaluating  information 
involved  in  such  an  approach  is  not 
consistent  with  the  GSAs  MAS 
programs  where  contracts  are  awarded 
to  multiple  supphers  that  offer  the  seme 
generic  types  of  products  at  various 
prices.  Ordering  activities  are  thus 
provided  the  opportunity  to  satisfy  their 
reqturBmenls  with  the  lowest  cost 
prodiK.t  that  has  the  features  specifically 
meeting  their  needs.  Life  cycle  analysis 
applieo  toenviron.menta!  attributesdoes 
not  further  this  ohjective  because  it  has 
not  been  demonstrated  to  be  a  cost- 
effective  tool.  The  GSA  agrees  with  one 
organization's  comment  that  more  work 
is  needed  before  information  requests 
on  the  broad  life  cycle  of  a  product 
would  be  useful  because  "the  tools  to 
translate  these  concept.s  Into  practice— 
•such  as  life  cycle  assessment  and  life 
cycle  costing— are,  on  this  date,  still 
under  deveJocment." 

The  GSA  also  notes  that  it  is  not 
unaware  of  the  work  the  EPA  is  doing 
in  developing  guidance  on  purchasing 
environmentally  preferable  products 
While  the  GSA  will  continue  to  work 
with  the  EPA,  the  objectives  of  this  nile 
and  the  EPA's  objectives  do  not 
coincide.  Though  there  are  common 
elements,  the  achievement  of  the  GSAs 
limited  objectives  is  not  dependent 
upon  the  approac  h  ultimately  decided 
upon  by  the  EPA  to  assist  Federal 
agencies  in  the  purchase  of 
environmentally  preferable  products 
Moreover,  to  satisfy  the  NPR 
recommendaticn.  the  GSA  cannot  defer 
Its  final  rule  pending  the  development 
and  issuance  of  the  EPAs  guidance 
Consequently,  the  GSA  made  no 
substantive  changes  to  the  final  rule  as 
a  result  of  conmients  on  the 
informational  aspects  of  the  regulation. 
Since  it  cannot  anticipate  when  EPA's 
final  guidance  will  be  published,  the 
GSA  believes  its  regulation  will 
encourage  the  identification  of  current 
and  new  products  with  environmental 
attributes  and  identify  those  products 
for  Federal  agencies  that  place  orders 
against  GSA  MAS  contracis.  Such  an 
outcome  will  be  consistent  with  the 
policies  expressed  in  various  statutes 
and  executive  orders  and  satisfy  the 


recommendation  in  the  NPR  report 
Reinventing  Federal  Procurement.  ' 
B.  Executive  Order  12866 

This  rule  was  reviewed  by  the  Office 
of  Mftnagement  and  Budget  (OMB)  in 
accordance  with  Executive  Order  128fir. 
Regubtorj- Planning  and  Review  - 
C  Regulatory  Flexibility  Act 

The  rule  is  not  expected  to  have  an 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined 
under  the  Regulatory  Flexibiiity  Ail 
Under  multiple  award  schedules, 
f:ontraclors  currently  are  required  to 
submit  certain  marketing  information 
with  their  offers  and  to  publish  and 
distribute  to  ordering  agencies 
«;ommerr.ial  catalogs  and/or  pri(«lisis 
This  rule  would  require  those 
contractors  to  identify  and  describe 
those  produt  ts  that  have  environmental 
attributes. 

An  initial  regulatory  flexibility 
analysis  was  prepared  and  submitted  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Busi.ness  Administration.  Copies 
of  the  initial  regulatory  flexibility 
analysis  were  available  for  public 
comment.  No  comments  were  receiv^l 
on  the  impact  of  the  rule  en  small 
business. 

The  final  regulatory  flexibility 
analysis  refiects  the  policy  of  the 
Federal  Government  to  accommodate 
and  encoura^  technological  innovation 
and  the  development  of  products  that 
reduce  energy  consumption,  conserve 
natural  resources,  and  are  less  harmful 
fo  consumers  and  the  environment.  The 
final  regulatory  HexibiHtv  analysis 
indicates  that  the  rule  will  affect 
contractors,  including  small  businesses 
under  MAS  solicitations.  In  FY  1992  the 
GSA  awarded  approximately  2,800  such 
contracts.  Of  this  total,  more  than  2.000 
(74  percent)  were  awarded  fo  .small 
business  concerns. 


D.  Paperwork  Redoction  Act 

The  information  collection 
requirement  contained  in  this  rule  has 
been  approved  by  OMB  under  section 
3504(h)  of  the  Paperwork  Reduction  Ad 
md  assigned  OMB  Control  Number 
3090-O262.  The  title  of  this  collection  is 
Identification  of  Products  with 
Environmental  Attributes.  Requiring 
contractors  to  identify  and  describe 
products  with  environmental  attributes 
is  intended  to  stimulate  the 
development  of  products  that 
incorporate  pollution  prevention 
technologies  and  facilitate  the  jnarketing 
of  such  products  to  the  Federal 
Govenam^nt,  the  Nation's  largest  single 
consumer  Federal  agencies  are  required 
to  give  preference  to  su<;h  produ<;ts. 
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when  doing  so  is  cost-effective  and 
meets  performance  requirements.  The 
estimated  annual  burden  for  this 
collection  is  14.000  hours.  This  is  based 
on  an  estimated  average  burden  hour 
per  response  of  5  hours,  a  proposed 
frequency  of  one  response  per 
respondent,  and  an  estimated  number  of 
likely  respondents  or  2.800. 

Any  comments  concerning  the 
accuracy  of  the  burdenimay  be  directed 
to  the  Director,  Office  of  GSA 
Acquisition  Policy  (VP),  18th  and  F 
Streets,  NW,  Room  4006,  Washington. 
DC  20405  and  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention  Desk  Officer  for  GSA, 
Washington,  DC  20503. 

List  of  Subjects  in  48  CFR  Parts  501, 
538.  and  552 

Government  procurement. 

Accordingly,  48  CFR  Parts  501,  538. 
and  552  are  amended  as  follows: 

\.  The  authority  citation  for  48  CFR 
Parts  501.  538,  and  552  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c) 

PART  501— GENERAL  SERVICES 
ADMINISTRATION  ACQUISITION 
REGULATION  SYSTEM 

2.  Section  501.105  is  revised  to  read 
as  follows: 

501.105    OMB  Approval  under  the 
Papenrvor1(  Reduction  Act 

The  following  OMB  control  numbers 
apply: 


GSAi  \  reference 


552.214-75 

552.216-71 

552.216-73 

552.216-74 

552.219-73 

552.223-71 

552.225-70 

552225-75 

552.228-74 

552232-74 

552.232-79 

552.237-70 

552.237-71 

552.238-70 

552.238-72 

552.238-75 

552242-70 

552.246-70 

552.246-72 

552.249-71 

GSA-72  .... 

GSA-72-A 

GSA-527  .. 

GSA-618-C 

GSA-1142 

GSA-1364 

GSA-1678 

GSA-2419 

570.802(c) 


538.203-71 


GSAR  reference 


509.105-1(3)  ..., 

510.004-70  

510.01 1(i)  

512.104(a)(2)  ... 
512.104(a)(4)  ... 
51 4.201  (7)(a)  ... 
516.203-4(6)  ... 

516.505  

519.708(b)  

522.406-6  

523.370  „. 

525.105-70(d)  . 

525205  

532.502-3  

532.905-70  .... 

532.905-71   .... 

537.110(a)  

537.110(b)  

538.203-71(3) 

538.203-71  (b) 

538.203-71  (d) 

542.1107  

546.302-70  .... 

546.302-71   .... 

546.570  

552210-74  .... 

552210-79  .... 

552212-1    


OMB  con- 
trol No. 


OMB  con- 
trol No. 


3090-0200 

3090-0243 

3090-0248 

3090-0248 

3090-0252 

3090-0205 

3090-0198 

3090-0240 

3090-0189 

3090-0229 

3090-0080 

3090-0197 

3090-0006 

3090-0250 

3090-0121 

3090-0262 

3090-0027 

3090-0027 

3090-0027 

3090-0227 

3090-0121 

3090-0121 

3090-0007 

1215-0149 

3090-0080 

3090-0086 

3090-0027 

9000-0102 

3090-0086 


PART  53&  -GSA  SCHEDULE 
CONTRAC  TING 

3.  Sectic  n  538.203-71  is  amended  to 
revise  pan  graph  (d)  to  read  as  follows: 


Solicitation  provisions  and 


3090-0007 
3090-0203 
3090-0246 
3090-0204 
3090-0204 
3090-0200 
3090-0243 
3090-0248 
3090-0252 
1215-0140 
3090-0205 
3090-0198 
3090-0240 
3090-0229 
9000-0102 
3090-0080 
3090-0197 
3090-0006 
3090-0121 
3090-0250 
3090-0262 
3090-0027 
3090-0027 
3090-0027 
3090-0227 
3090-0203 
3090-0246 
3090-0204 
552212-71   I  3090-0204 


contract  cli  uses. 

•        »        »        •        » 

(d)  The  ;ontracting  officer  shall  insert 
the  clause  at  552.238-75,  Identification 
of  Energy-  Efficient  Office  Equipment 
and  Supp  ies  Containing  Recovered 
Materials  pr  Other  Environmental 
Attribute^  in  solicitations  and  contracts 
awarded  I  )r  supplies  under  the  multiple 
award  sch  edule  program. 

PART  555  -SOLICITATION 
PROVISK  NS  AND  CONTRACT 
CLAUSES 

4.  Secti  )n  552.238-75  is  revised  to 
read  as  fo  lows: 


552.238-7S    Identification  of  Energy- 
Efficient  a  He*  Equipment  and  Supplies 
Contalnini   Recovered  Materials  or  Other 
Environmental  Attributes. 

As  prescribed  in  538.203-71{d),  insert 
the  follovring  clause: 

Identifical  on  of  Energy-Efficient  Office 
Equipmen  and  Supplies  Containing 

Materials  or  Other 
Environm  intal  Attributes  (Sept  1994) 

(a)  Defit  itions.  "Energy-efficient  office 
as  used  in  this  clause,  means 
itpment  that,  in  representative  use. 
provides  t  quivalent  or  t)etter  performance 
and  value  to  users,  but  uses  significantly  less 


energy  than  most  functionally  equivalent 
models. 

"Recovered  materials,"  as  used  in  this 
clause,  means  waste  material  and  by- 
products which  have  been  recovered  or 
diverted  &om  solid  waste,  but  such  term  does 
not  include  those  materials  and  by-products 
generated  from,  and  commonly  reused, 
within  an  original  manufacturing  proross  (42 
U.S.C.  6903(19)).  For  paper,  it  also  includes 
postconsumer  materials,  and  manufacturing 
and  certain  other  wastes.  (42  U.S.C.  6962(h)). 

"Remanufactured  products,"  as  used  in 
this  clause,  means  equipment  or  parts  that 
have  been  factory  remanufactured  or  rebuilt 
to  meet  new  equipment  or  part  performance 
specifications  and  have  had  no  use 
subsequent  to  their  remanufacture. 

(b)  The  offeror  shall  identify  in  its  offer  and 
inrlude  in  any  commercial  catalogs  and 
pricelists  and  any  resultant  Government 
catalogs  or  pricelists  submitted  to  the 
Contracting  Officer,  energy-efficient  office 
equipment  and  supplies  that  contain 
recovered  material,  remanufactured  products, 
or  other  environmental  attributes.  Examples 
of  energy-efficient  office  equipment  are 
microcomputers  and  associated  equipment 
that  meet  the  requirements  of  the 
Environmental  Protection  Agency's  (EPA's) 
Energy  Star  Computers  Program.  Supplies 
that  contain  recovered  materials  and  other 
environmental  attributes  include,  but  are  not 
limited  to,  products  identified  in  EPA 
procurement  guidelines  (40  CFR  subchapter 
I)  and  products  that  are  either  degradable. 
ozone  safe,  recyclable,  contain  low  volatile 
organic  content  compounds,  contribute  to 
source  reduction,  or  otherwise  are  designed 
or  manufactured  to  achieve  environmental 
improvement.  For  example,  an  offeror  can 
identify  products  that  are  safe  or  safer 
alternatives  for  more  toxic  or  hazardous 
products  and  products  that  can  be 
substituted  for  ones  manufoctured  with  toxic 
or  hazardous  materials.  Such  supplies  shall 
satisfy  the  guidance  contained  in  16  CFR  part 
260,  Guides  for  the  Use  of  Environmental 
Marketing  Claims. 

(c)  An  offeror,  in  identifying  an  item  with 
an  environmental  attribute,  shall  possess 
evidence  or  rely  upion  a  reasonable  basis  to 
substantiate  the  claim  (see  16  CFR  260.5). 
The  Government  will  accept  an  offeror's 
claim  of  an  item's  environmental  attribute  on 
the  basis  of — 

(1)  Participation  in  a  Federal  agency 
sponsored  program,  e.g.,  EPA's  Energy  Star 
Computers  Program: 

(2)  Verification  by  an  independent 
organization  that  specializes  in  certifying 
such  claims;  or 

(3)  Possession  of  competent  and  reliable 
evidence.  For  any  test,  analysis,  research, 
study  or  other  evidence  to  be  "competent  and 
reliable,"  it  must  have  been  conducted  and 
evaluated  in  an  objective  manner  by  persons 
qualified  to  do  so,  using  procedures  generally 
accepted  in  the  profession  to  yield  accurate 
and  reliable  results. 
(End  of  Clause) 
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Dated:  September  23. 1994. 
Arthur  E.  Ronkovich, 

Acting  Associate  Administrator,  Office  of 
Acquisition  Policy. 

[FR  Doc.  94-30197  Filed  12-7-94;  8:45  am) 
BILLING  cooe  a83»-ei-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AB66 

Endangered  and  Threatened  Wildlife 
and  Plants;  Threatened  Status  for  the 
Goliath  Frog 

AGENCY:  Fish  and  Wildlife  Ser\'ice. 
Interior. 

ACTION:  Final  rule. 
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StiMMAAY:  The  Service  determines 
threatened  status  for  the  goliath  frog  of 
Central  Afiica.  This  huge  amphibian  is 
narrowly  distributed  and  is  vulnerable 
to  commercial  collection  for  export  and 
to  other  problems.  This  rule  implements 
the  protection  of  the  Endangered 
Species  Act  of  1973.  as  amended,  for 
this  species.  Permits  will  be  available 
for  scientific  purposes,  to  enhance 
propagation  or  survival,  and  for 
zoological  exhibition. 
EFFECTtVE  DATE:  January  9, 1995. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  from  8:00  a.m.  to  4:00 
p.m..  Monday  through  Friday,  in  Room 
750. 4401  Fairfax  Drive.  Arlington. 
Virginia  22203.  Express  and  messenger- 
delivered  mail  should  be  sent  to  the 
Office  of  Scientific  Authority  at  this 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Charles  VV.  Dane.  Chief,  Office  of 
Scientific  Authority;  Mail  Stop: 
Arlington  Square.  Room  725;  U.S.  Fish 
and  Wildlife  Service;  Washington.  D.C 
20240  (phone  703-358-1708;  FAX  703- 
358-2276). 

SUPPLEMENTARY  INFORMATION: 

Background 

Recent  investigations  have  suggested 
an  alarming  worldwide  decline  in 
populations  of  frogs  and  other 
amphibians  (Johnson  1994;  Rabb  1990) 
Because  of  their  generally  complex  life 
cycles,  with  aquatic  larval  and 
terrestrial  adult  stages,  their  low  and 
high  status  in  community  food  chains 
and  their  permeable  skin,  amphibians 
constitute  a  group  particularly  sensitive 
to  environmental  disturbances.  The 
precise  causes  of  the  decline  are  not 
well  understood,  but  indicated  factors 


in  various  cases  include  forest 
destruction,  habitat  fragmentation, 
overhunting,  acid  rain,  metallic 
pollution,  pesticides,  and  soil  drying. 
Problems  with  frogs  and  other 
amphibians  have  been  observed  in  such 
diverse  places  as  Western  Canada. 
South  Carolina.  Guatemala,  Ecuador. 
Puerto  Rico.  Borneo,  and  Australia. 

The  U.S.  Fish  and  WildUfe  Service 
(Service)  has  received  information  that 
the  largest  frog  in  the  world  is  among 
those  in  jeopardy.  This  species,  the 
goUath  frog  [Conraua  goliath)  of  Central 
Africa,  reaches  a  recorded  weight  of  up 
to  7.2  pounds  (3.3  kilograms),  a  head 
and  body  length  of  12.6  inches  (320 
millimeters),  and  a  total  length, 
including  the  hind  leg  and  foot,  of  about 
32  inches  (813  millimeters);  there  have 
been  reports  of  even  larger  individuals 
(Klass  1990;  Sabater  Pi  1985;  Zahl 
1967).  This  giant  amphibian  has  a 
relatively  small  range.  It  occurs  along 
major  rivers  in  dense  rainforest  within 
an  area  of  about  10,000  square  miles 
(26,000  square  kilometers)  in  Equatorial 
Guinea,  Gabon,  and  southwestern 
pmeroon.  In  contrast,  the  common 
bullfrog  [Rana  catesbiana),  which  is 
about  half  the  size,  occurs  all  across 
eastern  North  America  from  Quebec  to 
Mexico  (Frost  1985;  Sabater  Pi  1985- 
Zahl  1967). 

Previous  Federal  Action 

In  a  petition  dated  April  9, 1991,  the 
Service  was  requested  to  add  the  goliath 
frog  to  the  Li.st  of  Endangered  and 
Threatened  Wildlife.  The  petition  was 
from  Dr.  Christina  M.  Richards  (Biology 
Department,  Wayne  State  Universitv 
Detroit,  Michigan  48202)  and  Dr.  Victor 
H.  Hutchison  (Department  of  Zoologv. 
University  of  Oklahoma,  Norman      ' 
Oklahoma  73069).  It  was  accompanied 
by  extensive  data  on  the  biology  of  the 
goliath  frog,  and  pointed  out  such 
problems  as  slow  maturation,  rarity, 
restricted  disU-ibution,  habitat 
destruction,  local  hunting,  international 
trade,  high  prices  for  living  specimens, 
and  poor  adaptation  to  captivity 

Section  4(b)(3)  of  the  Endangered 
Species  Act  of  1973,  as  amended  in 
1982  (Act),  requires  two  findings  with 
respect  to  a  petition  to  list,  delist,  or 
reclassify  a  species.  Within  90  days  of 
receipt,  a  finding  must  be  made  on 
whether  the  petition  presents 
substantial  information  indicating  that 
the  requested  action  may  be  warranted, 
and,  within  12  months  of  receipt,  a 
finding  must  be  made  as  to  whether  the 
action  is  warranted,  not  warranted,  or 
warranted  but  precluded  by  other  listinc 
activity.  ° 

The  Service  examined  the  data 
submitted  by  the  petitioners  and 


consulted  other  authorities.  It  also 
learned  that  the  goliath  fit^  is  classified 
as  vulnerable  by  the  World 
Conservation  Union  (lUCN).  This 
review  led  the  Service  to  make  the 
findings  that  Uie  petition  did  present 
substantial  information  and  that  the 
requested  action  was  warranted.  These 
findings  were  incorporated  in  a 
proposal  to  list  the  goliath  frog  as  a 
threatened  species,  published  in  the 
Federal  Register  of  September  12  l99i 
(56  FR  46397-46400).  The  comment 
period  on  the  proposal  was  reopened  bv 
notices  in  the  Federal  Registers  of  lulv" 
19.  1994  (59  FR  36737-36738).  and     " 
October  25. 1994  (59  FR  53628-53629). 

Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  of  September  12. 
1991.  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  information  that  might 
contribute  to  development  of  a  final 
rule.  Cables  were  sent  to  United  States 
embassies  in  countries  within  the  range 
of  the  subject  species,  requesting  new 
data  and  the  comments  of  the 
governments  of  those  counties.  Of  the 
12  responses  received  on  the  original 
proposal.  7  indicated  support  for 
classification  of  the  goliath  frog  as 
'-'^'jeatened.  2  indicated  opposition,  and 
3  did  not  clearly  express  an  opinion  in 
that  regard.  Several  of  the  respondents 
provided  new  information,  some  of 
which  has  been  incorporated  into  this 
document.  Specific  substantive  points 
made  in  opposition  to  listing,  or  to  other 
aspects  of  the  proposal,  are  discussed 
below. 

Point  I— Listing  will  bring  about 
unnecessary  restrictions  and  paperwork, 
thereby  interfering  with  legitimate 
importation  and  research,  and  thus 
preventing  efforts  to  propagate  and 
maintain  the  goliath  frog  in  captivity. 
Semce  response.— The  Act  requires  the 
Service  to  list  species  that  may  be 
endangered  or  threatened.  bas«d  on  the 
best  scientific  and  commercial  data 
available,  regardless  of  any 
inconvenience  that  may  be  caused  by 
such  listing.  The  Act  provides  for  the 
issuance  of  permits  to  conduct 
otherwise  prohibited  activities  for  the 
purposes  of  scientific  research, 
enhancement  of  propagation  and 
survival  of  the  species,  and  zoological 
exhibition.  The  Service  will  make  even 
effort  to  expedite  the  processing  of 
permit  applications. 

Point  2.— The  distribuUon  of  the 
goliath  frog  is  poorly  known  and  may 
extend  over  a  considerably  larger  area 
than  given  in  the  proposal.  Service 
response.— Based  on  the  species'  habitat 
requirements,  it  is  possible  that  the 
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range  of  the  frog  is  larger  than  now 
known,  but  reports  to  this  effect  have  so 
far  been  anecdotal.  The  original 
petitioners  have  indicated  that  the 
species  does  occur  in  a  small  part  of 
Gabon. 

Point  3.— The  habitat  of  the  goliath 
frog  is  not  so  restricted  as  indicated  in 
the  proposal,  the  species  not  being 
limited,  for  example,  to  areas  of 
cascades  and  rapids.  Service  response. — 
Information  from  several  respondents, 
with  varying  views  on  Usting,  suggests 
that  this  is  a  valid  point.  The  foUovdng 
statement  by  Dr.  Peter  Brazaitis  (New 
York  Zoological  Society,  personal 
communication)  may  help  resolve  the 
issue:  "I  agree  they  are  not  restricted  to 
waterfalls  and  rapids  but  are  found  in 
small  cul-de-sacs  and  broad  deep  rivers 
most  of  which  descend  over  waterfalls 
and  rapids  at  some  point  and  probably 
are  well  oxygenated." 

Point  4.— The  gohath  frog  is  not  rare, 
is  easily  located  and  caught,  and 
probably  numbers  in  the  hundreds  of 
thousands,  and  also  is  not  a  major  food 
source  for  the  native  people.  Service 
response. — ^The  preponderance  of 
evidence  does  suggest  that  the  species 
can  still  be  collected  in  small  numbers 
by  knowledgeable  persons  who  are 
willing  to  go  out  into  rivers,  well  away 
from  settlwi  areas,  at  night,  thereby 
taking  some  risks  because  of  the 
currents  and  other  hazards.  It  is  utilized 
for  food  whenever  practical,  though 
there  are  conflicting  views  on  the 
resulting  impact  on  over-all 
populations.  Reports  of  large  numbers 
may  in  part  be  biased  on  observations  of 
other  species  of  the  genus  Conraua  that 
occur  in  the  same  area  and  that  may 
reach  the  size  of  immature  C.  goliath.  In 
any  case,  absolute  numbers  may  have 
little  bearing  on  degree  of  threat.  As 
noted  below  in  the  "Summary  of  Factors 
Affecting  the  Species,"  the  government 
of  Cameroon  now  classifies  the  goliath 
frog  as  "rare  or  on  the  way  to 
extinction." 

Point  5. — ^Extensive  habitat 
destruction  has  not  been  observed. 
Sen'ice  response. — ^While  several 
respondents  indicated  this  to  be  the 
case,  other  authorities  with  experience 
in  the  involved  areas,  as  cited  below  in 
the  "Summary  of  Factors  Affecting  the 
Species."  do  consider  deforestation  and 
various  other  forms  of  environmental 
disruption  to  be  a  threat  to  the  goliath 
frog. 

Point  6. — ^There  is  little  demand  for 
commercial  or  exhibitional  purposes 
and  few,  if  any,  frogs  are  now  being 
e.xported.  Service  response. — 
Information  from  Dr.  Brazaitis  (as  cited 
above)  and  Professor  Jean-Luc  Amiet  of 
the  University  of  Yaounde  (as  conveyed 
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by  the  pet  tioners  and  in  a  telegram 
from  the  I  nited  States  embassy  in 
Yaounde)  suggests  that  commercial 
interest  w  is  stimulated  following  initial 
collection  activity  and  display  in  the 
1980s.  Th  !re  is  much  potential  demand 
for  this  sp  Bctacular  amphibian,  for  such 
purposes  is  the  pet  trade,  exhibition, 
and  food  >roduction.  The  exact  number 
of  indivic  uals  exported  from  the  range 
states  is  u  iknowTi  but  most  reports 
suggest  a  igure  in  the  hundreds  during 
the  1960s  Statistics  compiled  by 
Professor  Amiet  show  a  total  of  433 
licensed  <  xpbrts  from  Cameroon  from 
1985  to  1  190.  with  about  80  percent 
going  to  t  \e  United  States  and  the  vast 
majority  leing  for  commercial  purposes. 
A  1991  b  n  on  exportation  from 
Camerooi  i  reportedly  has  not  been  fully 
successfu  1.  Service  records  indicate  that 
at  least  7  ;  individuals  were  exported 
from  Equ  itorial  Guinea  and  Cameroon 
to  the  Ur  ited  States  in  1992;  5  more 
arrived  ii  February  1993.  The  extremely 
high  pric  ;s  that  have  been  advertised 
may  be  e  ddence  both  of  demand  and 
difficult]  in  obtaining  specimens. 

Point :  . — The  goliath  frog  is  not 
necessar  ly  diRlcult  to  transport  or 
maintain  in  captivity,  and  there  is  no 
reliable  evidence  showing  that  it  is  slow 
to  reach  jnaturity.  Service  response. — A 
consensus  among  respondents  is  that  it 
is  possible  to  successfully  transport  and 
maintair^  the  goliath  frog,  and  that  some 
individuals  have  survived  for  months  or 
years  in  captivity,  but  this  involves 
considemble  effort  and  diligence,  many 
frogs  have  been  lost,  and  much  more 
must  be  learned  before  intensive 
utilization  would  be  safe.  All 
individiials  kept  by  zoos  in  the  United 
States  hive  now  died.  Little  is  known 
about  the  biology  of  this  species,  the 
suggested  slow  maturation  being  only  a 
judgmet  t  based  on  the  great  size  of  full 
grown  ii  idividuals. 

In  the  notices  of  July  19  and  October 
25, 199'  ,  reopening  the  comment 
period,  he  Service  observed  that  the 
above  c(  incems  had  been  raised  and 
solicite<  additional  information  on 
these  m  itters  and  other  aspects  of  the 
status  a:  id  biology  of  the  goliath  frog. 
Cables  i  gain  were  sent  to  United  States 
embass;  es  in  appropriate  countries  and 
other  re  quests  were  made  for  new  data 
and  cor  ments.  Of  the  6  new  responses 
receive  .  3  expressed  support  for  the 
origina  proposal  and  3  indicated  that 
no  new  information  had  been  obtained. 
Consid(  ring  these  responses  and  all 
previoii  sly  collected  material,  the 
Service  now  is  proceeding  with  a  final 
rule  to  letermine  threatened  status  for 
the  gol  ith  frog. 


Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  goli'ath  frog  should  be  classified 
as  threatened.  Section  4(a){l)  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
ef  seq.)  and  regulations  (50  CFR  part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  endangered  or  threatened  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  the  goliath  frog 
(Conraua  goliath)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  orBange 

The  goliath  frog  has  a  narrowly 
restricted  range  and  has  been  reported 
to  be  rare  therein.  Despite  its 
spectacular  size  it  was  not  formally 
described  until  1906.  Subsequent 
investigators  have  commented 
repeatedly  on  how  difficult  the  species 
is  to  locate,  approach,  and  capture 
(Gewalt  1977:  Perret  1957;  Perret  and 
Martens  1957).  Data  compiled  by  the 
petitioners  show  that  only  91  specimens 
were  reported  collected  through  1967. 
The  rate  of  collection  later  increased  in 
response  to  growing  scientific  and 
commercial  interest.  Letters  solicited  by 
the  petitioners  from  authorities  in 
Cameroon  pointed  out  that  logging, 
deforestation,  and  dams  are  affecting  the 
limited  habitat  of  the  goliath  frog.  For 
example,  Roger  C.  Fotso  of  the 
Laboratory  of  Zoology,  University  of 
Yaounde,  wrote:  "It  is  clear  that  the 
giant  frog  suffers  from  habitat  loss,  due 
to  intensive  deforestation  in  the  whole 
region.  The  region  in  which  this  frog 
occurs  corresponds  to  one  of  the  most 
populated  parts  of  the  country  *   •   • 
urgent  measures  need  to  be  taken  to 
protect  the  giant  frog  in  Cameroon 
where  it  is  not  just  lucky  enough  to 
occur  in  a  national  park  or  reserve." 
Professor  Amiet  (as  cited  by  the  United 
States  embassy  in  Yaounde)  noted  that 
the  recent  establishment  of  reserves  in 
Cameroon  appears  to  have  slowed  or 
stabilized  the  decline  of  the  species. 
With  respect  to  the  situation  in 
neighboring  Equatorial  Guinea,  Sabater- 
Pi  (1985)  reported  that  the  habitat  of  the 
goliath  frog  "has  been  altered  mainly  by 
human  activities,  such  as  deforestation 
for  agricultural  purposes,  forest 
exploitation  and  establishment  of  new 
villages.  All  these  factors  drastically 
have  altered  the  ecosystem  inhabited  by 
the  species." 
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B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  goliath  frog  is  hunted  by  the 
native  peoples  within  its  range,  some  of 
whom  consider  its  meat  a  delicacy. 
Information  presented  by  Zahl  (1967) 
suggests  that  this  species  is  so  difficult 
to  approach,  its  capture  is  a  cause  for 
celebration.  Sabater-Pi  (1985)  warned 
that  it  was  threatened  by  native  hunting 
and  that  effective  protective  measures 
were  needed  at  the  national  level. 

A  new  problem,  and  one  causing 
much  ofthe  immediate  concern  for  the 
species,  is  capture  and  export  of  live 
animals.  Because  of  its  size,  the  goliath 
frog  has  much  potential  for  public  and 
private  exhibition.  Advertisements 
submitted  by  the  petitioners  show  that 
the  asking  price  in  early  1990  was 
$599.00  for  "small"  specimens  and 
$2,500.00  for  individuals  weighing  6-9 
pounds.  In  July  1992,  a  zoo  purchased 
six  frogs  fipom  an  importer  at  $1,200.00 
each.  An  individual  exportefl  from  the 
United  States  to  Japan  in  October  1993 
had  a  declared  value  of  $1,400.00.  One 
U.S.  dealer  is  reported  to  have  imported 
many  individuals  and  to  have  attempted 
to  enter  some  in  the  well-known  Frog 
Jump  Jubilee  in  Calaveras  County, 
California.  Further  information  and 
statistics  on  commercial  trade  are  given 
above  in  "point  6"  ofthe  "Summary  of 
Comments  and  Recommendations." 

In  a  letter  to  the  petitioners.  Bob 
Johnson,  Curator  of  Amphibians  and 
Reptiles  at  the  Toronto  Metropolitan 
Zoo,  expressed  concern  that  current 
levels  of  commercial  exploitation  might 
be  excessive  in  relation  to  sustainability 
of  wild  populations  o{  Conraua  goliath. 
He  noted  also  that  survival  rates  in 
previous  importations  have  not  been 
high,  primarily  because  of  shipping 
stress  and  the  time  required  to  acclimate 
the  species  to  captive  conditions. 

C.  Disease  orPredatron 

While  not  now  known  to  be  general 
problems,  disease  and  natural  predation 
are  to  be  expected  and  may  become  of 
serious  conservation  concern  for 
populations  that  already  have  been 
severely  reduced  or  fragmented  through 
human  disturbance. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Although  the  goliath  frog  currently  is 
classified  as  vulnerable  by  the  lUCN 
(Groombridge  1994),  it  is  not  covered  by 
the  Convention  on  International  Trade 
in  Endangered  Species  of  Wild  Fauna 
and  Flora  (CITES).  Preliminary  to  the 
Eighth  Meeting  ofthe  Conference  of 
Parties  to  CITES,  held  in  Kyoto  in 


March  1992.  the  Service  submitted  a 
proposal  to  include  the  goliath  frog  in 
Appendix  U  of  CITES.  However,  at  the 
meeting  the  Service  withdrew  this 
proposal,  based  mainly  on  an  analysis 
developed  by  the  lUCN  Species  Survival 
Commission  Trade  Specialist  Group 
(Brautigam  1992).  A  subsequent  review 
of  that  analysis  suggests  that  it  is  not 
complete;  all  three  ofthe  substantive 
listed  references  are  actually  negative 
responses  (two  of  them  from  the  same 
parties)  to  the  Services  proposals  to  list 
the  goliath  frog  as  threatened  or  to 
include  it  in  Appendix  II  of -CITES.  The 
analysis  does  not  utilize  information 
from  the  proposals  themselves,  the 
various  positive  responses  thereto,  or 
the  listing  petition. 

As  noted  above,  exportation  ofthe 
goliath  frog  from  Africa  continued  at 
least  to  1993,  and  effectiveness  of  local 
regulation  is  not  well  understood. 
However,  in  a  letter  of  May  11. 1994.  the 
Ministry  of  Environment  and  Forests  of  ' 
Cameroon  notified  the  Service  that  the 
goliath  frog  is  now  classified  as  a 
species  that  is  "rare  or  on  the  way  to 
extinction."  It  is  under  complete  legal 
protection  in  Cameroon  and  cannot  be 
taken  without  special  authorization 
from  the  Ministry. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Although  Conraua  goliath  is  by  far  the 
world's  largest  frog,  its  eggs,  tadpoles, 
and  young  are  hardly  larger  than  those 
of  other  frogs  (Sabater-Pi  1985;  Zahl 
1967).  The  petitioners  therefore  state 
that  C.  goiiof/i 'undoubtedly  takes  a 
longer  time  than  do  most  frogs  to 
become  sexually  mature,  and  a  mature 
animal  removed  from  a  population  will 
not  be  replaced  quickly.  They  note  also 
that  mortality  in  captivity  is  extremely 
high  and  zoos  have  been  unable  to  keep 
specimens  for  long  term  display.  As 
pointed  out  in  the  above  "Summar>  of 
Comments  and  Recommendations." 
some  individuals  have  been 
successfully  maintained  for  lengthy 
periods  in  captivity,  but  only  through 
much  effort  and  expense.  Attempts  to 
establish  colonies  at  Lincoln  Park  Zoo. 
Chicago,  and  Washington  Park  Zoo. 
Portland,  were  unsuccessful.  All  frogs 
there  now  have  died  and  the  Service  is 
not  aware  of  any  other  zoos  that  are 
maintaining  the  species. 

The  decision  to  determine  threatened 
status  for  the  goliath  frog  was  based  on 
an  assessment  ofthe  best  available 
scientific  information,  and  of  past, 
present,  and  probable  future  threats  to 
the  species.  This  giant  fro^  is  narrowly 
distributed,  and  is  vulnerable  to  human 
exploitation  and  environmental 
disruption.  In  the  proposed  rule  the 


Service  noted  that  further  review  might 
lead  to  a  final  rule  classifying  the 
goliath  frog  as  endangered,  rather  than 
threatened,  hiformation  obtained  during 
the  comment  period,  however,  supports 
rw;ognition  ofthe  species  as  threatened 
Although  there  are  questions  about 
population  status  and  biological  factors 
there  is  general  concern  regarding  long- 
term  habitat  trends  and  potential 
commercial  demand  If  conservation 
measures  are  not  implemented,  further 
declines  are  likely  to  occur,  increasing 
the  danger  of  extinction  for  the  goliath 
frog.  Critical  habitat  is  not  being 
determined,  as  its  designation  is  not 
applicable  to  foreign  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  pursuant  to  the  Act  include 
recognition,  requirements  for  Federal 
protection,  and  prohibitions  against 
certain  practices.  Recognition  through 
listing  encourages  conserxation 
measures  by  Federal,  international,  and 
private  agencies,  groups,  and 
individuals. 

Section  7(a)  ofthe  Act.  as  amended, 
and  as  implemented  by  regulations  at  sn 
CFR  part  402.  requires  Federal  agencie* 
to  evaluate  their  actions  that  are  to  be 
conducted  within  the  United  States.oi 
on  the  high  seas,  with  respect  to  anv 
species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  proposed  or  designated 
critical  habitat  (if  aqy).  Section  7(&)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carr>' 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  proposed  Federal 
action  may  affect  a  listed  species,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  such  actions  within  U.S. 
jurisdiction  are  currently  known  with 
respect  to  the  species  covered  by  this 
proposal. 

Section  8(a)  ofthe  Act  authorizes  the 
provision  of  limited  financial  assistance 
for  the  development  and  management  of 
programs  that  the  Secretary  of  the 
Interior  determines  to  be  necessar\-  or 
useful  for  the  conservation  of 
endangered  species  in  foreign  countries 
Sections  8(b)  and  8(c)  ofthe  Act 
authorize  the  Secretary  to  encourage   * 
conservation  programs  for  foreign 
endangered  species,  and  to  provide 
assistance  for  such  programs,  in  the 
form  of  personnel  and  the  training  of 
personnel. 

Section  9  of  the  Act,  and 
implementing  regulations  found  at  50 
CFR  17.21  and  17.31  set  forth  a  series 
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of  general  prohibitions  and  exceptions 
that  apply  to  all  threatened  wildlife. 
These  prohibitions,  in  pait.  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
conimeroe  in  the  course  of  commeTcial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  ferei^  commerce  any 
threatened  wildlife.  It  also  is  illegal  to 
possess,  sell,  deliver,  transport,  or  ship 
any  such  wildlife  that  has  been  taken  in 
violation  of  the  Act.  Certain  exceptions 
apply  to  agents  of  the  Serv  ice  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving endangefed  and  threatened 
wildlife  under  certain  ciicumstahces. 
Regulations  governing  permits  are 
codified  at  50  CFR  17.22. 17.23.  and 
17.32.  Such  permits  are  available  for 
scientific  purpc3ses.  to  enhance 
propagation  or  survival,  or  for 
incidental  take  in  connection  with  other 
such  lawful  activities.  For  ihreatened 
species,  there  are  also  permits  for 
zoological  exhibition,  educational 
purposes,  or  special  purposes  consistent 
with  the  purposes  of  the  Act. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  dafined 
under  the  authority  of  the  National 
Environmental  Pohcy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  {^rsuant  to  section 
4(a)  of  the  Endangered  Species  Act,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
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The  primary  author  of  this  rule  is 
Ronald  M.  Nowak.  Office  of  Scientific 
Authority,  U.S.  Fish  and  Wildlife 
Service,  Washington,  D.C.  20240  (703- 
358-1708). 

List  of  Subjects  in  SO  CFR  Part  17 

Endangered  and  thieatened  wildlife. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation,  and  Wildlife. 

Regulation  Promulgation 

Accordingly,  part  17.  subchapters  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  hereby  amended  as  set 
forth  below. 

PART  17— lAMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Autfaiuity:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Public  Law 
99-625.  100  Stat.  3500:  unless  otherwise 
noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  AMPHIBL\NS.  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  1 7.1 1    Endangered  and  threatened 
wIMHfe. 


(h)  •   •   ' 


Species 


Common  name 


Scientific  name 


Hisloricn  nge 


Vertetirate  popu- 
lation wtwre  endan- 
gered or  ttveataned 


Statu;;       When  ttsted 


Critical 
tiabitat 


Special 
mies 


*MPM©IAilS 


Frog.  goSath 


Ccnraua  golialt) 


E  lua- 


Cameroon 
tonal  Guinea 
Gabon 


Entire 


30D 


NA 


NA 


Dated:  November  30. 1994, 
Mollie  H.  Beattie. 

Dirt^tor.  Fish  and  Wildhfe  Sen-ice. 

|FR  Doc.  94-30132  Filed  12-5-94;  8:45  am] 
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Federal  RcgBter 

Vol.  59,  No.  235 

Thursday,  December  8,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  an6  regulations.  Ttw 
purpose  of  these  riolices  is  to  give  irderested 
persons  an  opportunity  to  partictpate  in  the 
nite  making  prior  to  the  adoption  of  the  fir»aJ 
rules. 


DEPAFTTMENT  OF  AGRICULTURE 
Food  and  Consumer  Service 

7  CFR  Parts  271, 273,  and  275 

[Amendment  No.  362] 
RIN0584-AB58 

Food  Stamp  Program;  Child  Support 
Deduction 

AGENCY:  Food  and  Consumer  Service 
USDA. 

ACTION:  Proposed  nde. 


StiMMARY:  This  rule  is  being  proposed  to 
implement  a  provision  of  the  1993 
Mickey  Leland  Childhood  Hunger  Relief 
Act  establishing  a  child  support 
deduction.  The  deduction  would 
increase  the  benefits  of  food  stamp 
households  that  pay  legally  obligated 
child  support  to  a  nonhousehold 
member. 

DATES:  Comments  must  be  received  on 
OT  before  February  6, 1995,  to  be  assured 
of  con.sideraiion. 
addresses:  Comments  should  be 
submitted  to  Judith  M.  .Seymour, 
Eligibility  and  Certification  Regulation 
Section.  Certifir.at:on  Policy  Branch. 
Program  Development  Division,  Food 
and  Consumer  Service,  USDA,  3101 
Park  Center  Drive.  Alexandria,  Virginia 
22302,  (703)  305-2496.  Comments  may' 
also  be  datafaxcd  to  the  attention  of  Ms. 
Seymour  at  (703)  305-2454.  All  written 
comments  will  be  open  for  public 
inspection  at  the  office  of  the  Food  ami 
Consumer  Service  during  regular 
business  hours  (8:30  a.m.  to  5  p.m.. 
Monday  through  Friday)  at  3101  Park 
Center  Drive,  Alexandria,  Virginia, 
Room  720. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  proposed 
rulemaking  should  be  addre-ssed  to  Ms 
Seymour  at  the  above  address  or  by 
telephone  at  (703)  305-2496, 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 


reviewed  by  the  Office  of  Management 
and  Budget  in  conformance  with 
Executive  Order  12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  3015,  Subpart  V  and  related  Notice 
(48  FR  29115),  this  Program  is  excluded 
from  the  scope  of  Executivft  Order 
12372  which  requires  intergovernmental 
consultatitHi  with  Slate  and  local 
officials. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Ellen  Haas,  Under 
Secretary  for  Food,  Nutrition,  and 
Consumer  Services,  has  cetlified  thai 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  State  and  local 
welfare  agencies  will  be  the  most 
affected  to  the  extent  thai  they 
administer  the  Program. 

Paperwork  Reduction  Ad 

The  reporting  and  recordkeeping 
burden  associated  with  the  eligibility, 
certification,  and  continued  eligibility  of 
food  stamp  recipients  is  approved  under 
OMB  No.  0584-0064  Current  burden 
estimates  for  OMB  No.  0584-0064 
include  burden  associated  with 
collecting  and  verifying  information 
reported  on  the  application  to  determine 
initial  household  eligibility  and  also  on 
the  change  report  and  morithly  report 
forms.  The  provision  in  7  CFR  273.9  of 
this  proposed  rulemaking  which  allows 
an  income  deduction  for  certain  child 
support  payments  docs  not  alter  burden 
estimates  already  approved  under  OMB 
No.  0584-0064.  The  methodologic?  used 
to  determine  the  burden  estimates 
assume  that  all  Iwuseholds  will  rvpon 
information  on  each  income  and 
resource  line  of  the  application  form 
and  will  be  subject  to  the  same  level  of 
reporting  and  verification  burden  as 
current  levels  require.  The  public 
reporting  burden  for  the  Food  Stamp 
Program  application  is  estimated  to 
averse  13.74  minutes  per  application. 
The  proposed  reporting  requirements  in 
7  CFR  273.12  and  7  CFR  273.21  do  not 
alter  the  burden  estimate  for  repenting 
already  approved  under  OMB  No.  0584- 
0064.  Establishing  a  quarterly  reporting 


opUon  for  the  child  support  deduction 
will  not  increase  the  reporting  burden 
because  households  are  already  required 
to  report  certain  changes  when  they 
occur.  At  State  agency  option,  quarterly 
reporUng  would  replace  change 
reporting  for  the  child  support 
deduction  and  would  reduce  the 
number  of  times  a  year  a  household 
would  have  to  complEte  a  food  stamp 
application  form.  Comments  regarding 
this  burden  estimate  or  any  other  aspe<i 
of  this  collec;tion  of  information, 
including  suggestions  to  reduce  this 
burden  may  be  sojt  to:  U.S.  Department 
of  Agriculture.  Clearance  Officer.  OIRM. 
room  404-W.  Washington  DC  20250  and 
to  Wendy  Taylor,  OIRKf .  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (OMB  No.  0584-0064  J 
Washington.  DC  20503. 

Executive  Order  1 2778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  )ustice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  vrith  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  no4  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Efft'ctive  Date"  paragraph  of  this 
praarablc.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
musl  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  (1)  for  Program  benefjl 
recipients— State  administrative 
procedures  issued  pursuant  to  ?  U  S  ( 
2020(e)(1)  and  7  CFR  273.15;  (2)  frT 
State  ^encies — administrative 
procedures  issued  pursuant  to  7  I'.S.C 
2023  set  out  at  7  CFR  276.7  (for  rules      " 
related  tj^  non-quahty  control  (QC) 
liabilities)  or  Part  284  (for  rules  relate*! 
to  QC  liabilities);  (3)  for  Program 
retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  278.8 

Regulatory  Impact  Analysis 

Need  for  Action 

This  action  is  required  as  a  result  of 
the  Mickey  Leland  Childhood  Hunger 
Relief  Act  which  amends  the  Food 
.Stamp  Act  of  1977,  as  amended,  to 
establish  a  child  support  deduction  for 
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households  that  pay  legally  obligated 
child  support  to  a  nonhousehold 
member. 

Benefits 

The  child  support  deduction  would 
increase  the  number  of  potentially 
eligible  food  stamp  recipients  and 
would  increase  the  benefit  level  of 
households  entitled  to  the  deduction. 

Costs 

It  is  estimated  that  this  action  would 
increase  the  cost  of  the  Food  Stamp 
Program  by  less  than  $1  million  in 
Fis^  Year  1994;  $55  million  in  Fiscal 
Year  1995;  $125  million  in  Fiscal  Year 
.996;  $130  million  in  Fiscal  Year  1997; 
and  $145  million  in  Fiscal  Year  1998. 

Background 

On  )anuary  4. 1994,  the  Food  and 
Consumer  Service  (FCS)  published  a 
notice  in  the  Federal  Register 
announcing  a  public  hearing  on  January 
20, 1994.  The  public  hearing  was 
-  scheduled  to  provide  an  opportiuiity  for 
State  agencies,  advocacy  groups,  and 
other  interested  parties  to  engage  in 
public  dialogue  on  issues  concerning 
the  regulatory  provisions  to  be 
published  in  connection  with  the  Food 
Stamp  Act  of  1977  (Act)  amendments 
made  by  the  Mickey  Leland  Childhood 
Hunger  Relief  Act,  Chapter  3,  Title  XIII. 
Omnibus  Budget  Reconciliation  Act  of 
1993,  Pub.  L.  103-66,  enacted  August 
10, 1993  (Leland  Act).  All  provisions  of 
the  Leland  Act  pertinent  to  the  Food 
Stamp  Program  (Program),  including  the 
child  support  deduction,  were  included 
as  topics  of  dialogue  during  the  public 
hearing. 

Child  Support  Deduction 

A  food  stamp  applicant's  eligibility 
and  coupon  allotment  are  determined, 
in  part,  by  the  amount  of  income  the 
household  has  available  to  spend  on 
food  after  certain  monthly  expenses  are 
deducted  from  the  household's  total 
monthly  income.  Household  expenses 
that  are  deducted  from  income  in 
determining  food  stamp  eligibility  and 
coupon  allotment  include:  (1)  a 
standard  deduction  (which  is  provided 
to  all  food  stamp  households);  (2)  an 
earned  income  deduction  equal  to  20 
percent  of  the  household  s  gross  earned 
income;  (3)  a  medical  deduction  for 
expenses  over  $35  a  month  for  elderly 
'  or  disabled  household  members;  (4)  up 
to  a  certain  limit,  a  dependent  care 
deduction  for  the  actual  costs  the 
household  must  pay  for  the  care  of 
children  or  other  dependents  while 
household  members  are  seeking  or 
maintaining  employment  or  while  they 
are  participating  in  education  or 


training  p  rograms;  and  (5)  the  costs  for 
shelter  w  lich  exceed  50  percent  of 
income  a:  ter  other  deductions.  There  is 
a  hmit  on  the  shelter  deduction  for 
householi  s  without  an  elderly  or 
disabled  i  member. 

Section  13921  of  the  Leland  Act  (Pub. 
L.  103-6e ,  Title  I.  Chapter  3,  August  10, 
1993)  ami  nds  section  5(e)  of  the  Food 
Stamp  Ac  t  to  add  a  deduction  for 
househol  1  members  who  make  legally 
obligated  child  support  payments  to  or 
for  an  inc  ividual  living  outside  of  the 
householi  1.  The  provision  is  intended  to 
encouragi  i  noncustodial  parents  to 
comply  fi  illy  with  their  child  support 
obligatioi  s.  At  the  same  time,  the 
deductioi  i  will  result  in  a  more  accurate 
reflection  of  the  household's  reduced 
ability  to  luy  food.  The  legislative 
history  [I  ouse  Conference  Report  No. 
213, 103(J  Congress,  1st  Session  (1993), 
p.  925)  imdicates  that  Congress  did  not 
want  an  lindue  administrative  burden 
placed  on  the  State  agency  as  a  result  of 
this  provision. 

The  Dmartment  is  addressing  a 
number  c  f  issues  related  to  the  child 
support  (  eduction  in  this  proposed  rule. 
These  iss  ies  are  discussed  below  and 
include:  1)  definition  of  a  legal 
obligatioB  to  pay  child  support  and 
allowable  amount  of  child  support 
deduction;  (2)  verification;  (3)  budgeting 
and  repo  ting  procedures;  (4)  length  of 
certificat  on  period;  and  (5)  quality 
control  n  quirements. 

Legal  Obi  igation  and  Amount  of  the 
Child  Su  jport  Deduction 

To  be  I  ligible  for  the  child  support 
deductio  i,  the  statute  requires  that  the 
househo  d  must  be  legally  obligated  to 
pay  chilq  support.  The  Department  is 
aware  thit  various  arrangements  may 
exist  beti  ireen  unmarried,  separated,  or 
divorced  parents  with  respect  to  child 
support,  lowever.  the  law  is  specific 
that  the  <  eduction  is  allowed  only  for 
persons  i  kfho  have  a  legal  obligation, 
such  as  6  court  order  that  would  be 
upheld  fa  ^  a  judge  in  a  court  of  law,  an 
order  iss  led  through  an  administrative 
process.  )r  a  legally  enforceable 
separatic  n  agreement.  Accordingly,  the 
Departm  mt  proposes  to  amend  7  CFR 
273.9(d)  !o  specify  that  persons  who  are 
legally  o  )ligated  to  pay  child  support  to 
or  for  an  individual  living  outside  the 
househo  d  and  who  make  such 
payment  J  are  eligible  to  receive  a  child 
support  deduction. 

■Tne  I>  partment  is  proposing  in  this 
rule  to  ai  tiend  7  CFR  273.9(d)  to  specify 
that  the  i  hild  support  deduction  must 
reflect  tl  e  child  support  the  household 
pays  or «  xpects  to  pay  during  the 
certifical  ion  period,  rather  than  the 
obligate*  amount.  The  legislation  states 


that  "*  *  •  households  shall  be  entitled 
to  a  deduction  for  child  support 
payments  made  (emphasis  added) 
*  *   *."  It  is  clear  that  the  objective  of 
the  law  is  to  allow  a  deduction  on  the 
basis  of  payments  actually  made,  not  the 
amount  the  household  is  legally 
obligated  to  pay.  Current  data  show  that 
49  percent  of  parents  who  are  legally 
obligated  to  pay  child  support  either  do 
not  pay  any  support  (24  percent)  or  pay 
less  than  the  full  amoimt  of  the  support 
(25  percent).  (Overview  of  Entitlement 
Programs,  1993  Green  Book, 
Background  Material  and  Data  on 
Programs  Within  the  Jurisdiction  of  the 
Committee  on  Ways  and  Means, 
Committee  on  Ways  and  Means,  U.S. 
House  of  Representatives,  p.  748.) 
Strengthening  the  child  support  system 
is  an  important  goal  of  the  Department. 
The  Department  believes  that  Congress 
did  not  intend  to  provide  a  deduction 
for  child  support  payments  that  the 
household  member  did  not  actually  pay 
Such  a  deduction  would  simply  be  a 
windfall  to  absent  parents  who  fail  to 
meet  their  responsibilities  to  their 
children.  FurOiermore,  a  child  support 
deduction  that  reflects  actual  payments 
would  allow  the  household  to  include 
child  support  payments  that  were 
previously  unpaid  (i.e.,  arrearages). 
Most  importantly,  basing  the  deduction 
on  amounts  paid  would  most  accurately 
reflect  the  current  food  assistance  needs 
of  the  paying  household. 

The  Department  also  is  including  a 
clarification  discussed  in  the  legislative 
history  of  the  Leland  Act  (114 
Congressional  Record,  S10726,  August 
6, 1993).  The  history  indicates  that 
legally  obligated  payments  paid  on 
behalf  of  the  nonhousehold  member 
(such  as  paying  rent  to  a  landlord)  must 
be  considered  as  part  of  the  child 
support  deduction  for  the  household 
making  the  payments.  This  would 
include  any  additional  payments  the 
noncustodial  parent  is  legally  obligated 
to  make  to  obtain  health  insurance 
coverage  for  a  child  or  children. 
Accordingly,  the  Department  is 
proposing  to  specify  in  7  CFR  273.9  that 
the  child  support  deduction  shall 
include  payments  the  household  makes 
on  behalf  of  the  nonhousehold  member 
to  the  extent  that  the  payments 
represent  the  household's  child  support 
obligation  and  have  been  ordered  by  a 
court  or  administrative  authority. 
Alimony  or  spousal  support  payments 
that  are  made  to  or  on  behalf  of  a 
nonhousehold  member  or  payments 
made  in  accordance  with  a  property 
settlement  would  not  be  allowable  as 
part  of  the  child  support  deduction. 

The  Department  is  also  proposing  to 
add  conforming  language  at  7  CFR 
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273.11(c)(lHi)  md  (2)(iii)  to  provide 
procedures  far  allonring  the  child 
support  deduction  for  households  with 
ineligible  members.  As  proposed,  the 
child  support  deduction  would  be 
handled  the  same  way  as  the  earned 
income,  standard,  medical,  dependent 
care,  and  excess  shelter  deductions. 
That  is,  the  entire  deduction  wouJd  be 
allowed  to  households  with  members 
disqualified  because  of  intentional 
Program  violation  or  work  requirements 
because  the  entire  income  of  these 
household  members  is  counted.  In  the 
case  of  ineligible  aliens  or  members 
disqualified  for  refusal  to  obtain  or 
apply  for  a  social  security  number,  the 
amount  of  child  support  paid  or 
expected  to  be  paid  would  be  divided 
evenly  among  the  hmiseliold  members, 
including  the  ineligible  mern'oer.  and  all 
but  the  ineligible  member's  share  would 
be  deducted  from  household  income. 
The  Department  is  proposing  to  add 
the  provision  of  section  13921  of  the 
Leland  Act  authorizing  a  child  support 
deduction  to  the  allowable  deductions 
in  7  CFR  273.9(d)  by  redesignatutg 
paragraphs  (d)(7)  and  (d)(8)  as 
paragraphs  (d)(8)  and  (d)(9)  and  by 
adding  a  new  paragraph  (d)(7)  following 
the  provisions  for  the  standard  utility 
allowance.  In  accordance  with  section 
1 3921  of  the  Leland  Act,  the  child 
support  deduction  must  bo  determined 
in  the  food  stamp  benefit  calculation 
prior  to  determining  the  household's 
excess  shelter  deduction  and  it  would 
be  preferable  to  insert  the  child  support 
deduction  before  the  shelter  deduction 
at  7  CFR  273.9(d)(5).  However, 
redesignating  7  CFR  273.9(d)(5)  and 
subsequent  paragraphs  would  require 
extensive  renumbering  of  existing 
policy  guidance  and  regulations  in 
clearance.  Therefore,  the  Department  is 
proposing  to  place  the  new  deduction 
following  the  standard  utility  aliowanoe 
provisions.  To  ensiu«  the  correct 
calculation  of  allotments,  however,  the 
Department  is  proposing  to  amend  7 
CFR  273.10 1^  redesignating  paragraphs 
(e)(l)(iKF)and(G)a8(eKlKi){G)and 
(e)(l)(!l(H)  and  adding  a  new  paragraph 
(e)(l)(ij(Fj  to  place  the  child  support 
deduction  before  the  shelter  deducUon 
in  the  ohler  of  allotment  calculation. 
The  Department  will  amend  the  food 
stamp  application  fonn  and  the  food 
stamp  worksheet  to  include  a  space  for 
households  to  identify  child  support 
payments. 

Verification  of  Child  Support  DeducUon 

The  Department  is  proposing  that 
both  the  legal  obligation  to  pay  child 
support  and  the  actual  amount  paid  be 
verified.  The  household  wwild  be  the 
primary  somoe  of  vmficatiea  «f  the 
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legal  obligation  to  pay  child  support,  the 
amount  of  the  obligation,  and  the 
amount  paid.  Any  document  that 
verifies  the  obligation  to  pay  child 
support,  such  as  a  court  onier, 
administrative  order,  or  legally 
oifbroeabie  separation  agreement  would 
be  sufficient  verification  of  the 
obligation  and  obligated  amount. 
Acceptable  verification  of  amounts  paid 
would  include  canceled  checks,  wage 
withholding  statements,  verification  of 
Mdthholding  fitrni  ui>emplpyment 
compensation,  and  statements  fro.-n  the 
custodial  parent  regarding  direct 
payments  or  third  party  payments  the 
noncustodial  parent  pays  or  expects  to 
pay  on  behalf  of  the  custodial  parent. 
However,  documents  used  lo  verify  the 
household's  legal  obligation  to  pay  child 
support  would  not  be  acceptable 
verification  of  the  household's  actual 
payments.  If  the  household  fails  ot 
refuses  to  submit  required  verification, 
the  State  agency  would  determine  the 
household's  eligibility  and  coupon 
allotmoit  writhout  consideration  of  the 
child  support  deduction. 

In  addition,  we  are  proposing  that 
State  agencies  enter  into  agreements 
with  tbor  State  Child  Support 
Enforcement  (CSE)  agencies  to  obtain 
verification  from  CSE  of  child  support 
payments  made  to  the  agwcy  by 
individuals  in  food  stamp  households 
claimii^  the  deduction.  We  are 
proposing  that  a  match  with  CSE 
records  be  conducted  at  least  once  prior 
to  the  household's  next  recenification. 
For  househf^ds  certified  for  3  months  or 
fewer,  the  match  would  be  required  at 
alternate  recertifications.  The  State 
agency  would  also  be  required  to  verify 
payments  made  to  courts  or  CSE 
agencies  in  other  States  to  the  extent 
that  verification  can  be  obtained 
electronically. 

We  are  not  proposing  more  specific 
requirements  for  scheduling  the 
matches  at  this  time  because  we  realize 
that  CSE  systems  enhancements  are 
currently  being  developed.  We 
encourage  State  food  stamp  and  CSE 
agencies  to  comment  on  the  f-ssibility 
of  requiring  more  frequent  r.^^iches  with 
CSE  information  and  the  potential 
effectiveness  of  match  data  as 
verification  of  child  support  obligations 
and  payments.  Of  particular  concern  is 
the  effectiveness  of  automated 
verification  procedures  when  the  food 
stamp  household  and  the  custodial 
parent  do  not  reside  in  the  same  State. 
State  agencies  would  be  required  to 
notify  applicants  on  the  ^>plication 
form  that  child  support  iafonnatioQ  %triU 
be  checked  through  computer  ranching 
vkrith  CSS.  The  inforoiaftian  obUaned 
throngh  the  match  would  be  used  to 


enaWe  the  State  agency  to  make  a  more 
wformed  decision  regarding  the 
household's  deduction  for  the  new 
certification  period.  If  the  deduction  is 
allowed  prospectively  based  on  an 
average  of  past  parmraits  and  recent 
data  are  available  from  CSE,  the  CSE 
data  could  be  used  as  the  basis  for 
anticipating  hiture  payments,  taking 
into  account  any  changes  in 
circumstances  reported  at 
recertification.  Hovirever,  State  agencies 
would  not  be  required  to  conduct  any 
month-by-month  reconciHation  of 
amounts  reported  bj-  the  household  and 
the  CSE  data.  Because  the  deduction 
wall  fretjuently  be  based  on  an  average 
of  past  pajTnents,  the  amount  of  the 
deduction  would  not  coincide  with  the 
actual  payment  made.  State  agencies 
would  not  be  required  to  use  the 
information  retitispectively  to  establish 
claims  or  provide  restored  benefits. 
Information  from  CSE  records  is 
considered  unverified  upon  receipt. 
Therefore,  if  there  is  a  discrepancy 
between  information  provided  by  the 
household  and  that  obtained  fit)m  CSE 
records,  the  State  agency  would  be 
required  to  give  the  household  an 
opportimity  lo  resolve  the  discrepancy 
in  accordance  with  procedures  at  7  CFR 
273.2(f)(9)  for  handling  unverified  data 
obtained  through  the  bicome  and 
EligibiUty  Verification  System. 

Accordingly,  the  Department  is 
proposing  to  amend  7  CFR  273.2(f)(1)  to 
add  requirements  related  to  verification 
of  child  support  at  initial  certification. 
We  are  also  proposing  a  conforming 
amendment  to  7  CFR  273.2fb)(2) 
requiring  the  State  agency  to  notify 
applicants  that  child  support 
information  is  subject  to  verification 
through  computer  matching.  An 
amendment  to  7  CFR  273.2(f)(8)(i}  is 
also  proposed  to  require  verification  of 
child  support  payments  at 
recertificatiiMi.  Changes  reported  during 
the  certification  period  would  be 
verified  in  accordance  with  7  CFR 
273.2(f)(8Mii).  We  are  interested  in 
obtaining  comments  on  these 
verification  requirements  and 
suggestions  for  less  burdensome  ways  of 
verifying  child  support  payments. 

Child  Support  Budgeting  md  RepotHm 
Procedures 

The  Leiznd  Act  and  legislative  history 
indicate  that  the  Department  may 
minimize  requirements  for  budgeting 
and  reporting  changes  in  duld  support 
payments.  Section  13921  of  the  Leland 
Act  allows  retrospective  calculation  of 
the  support  payments.  Another  option 
discuesed  in  the  legislative  history 
(Houee  CanfBieBoe  Report  No.  213, 
103rd  Cmpmi,  isi  Session  (1993),  p. 
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925)  would  pennit  State  agencies  to 
develop  an  average  based  on  payments 
made  during  the  last  certification  period 
(with  appropriate  adjustments  to 
account  for  any  changes  in  the  child 
support  order)  rather  than  track  the 
household's  monthly  payments.  The 
Department  is  cognizant  of  the  need  to 
minimize  the  reporting  and  budgeting 
burden  while  also  ensuring  that 
households  receive  a  deduction  only  for 
payments  that  are  actually  being  made. 

Accordingly,  the  Department  is 
proposing  several  procedures  in  this 
rule  that  strike  a  balance  between  the 
need  to  have  accurate  information  and 
the  need  to  minimize  burdens  on  food 
stamp  households  and  State  agencies. 
Stale  agencies  will  have  the  option  to 
select  the  procedure(s)  which  best  suits 
their  needs. 

Option  ] — Change  Reporting  and 
Prospective  or  Retrospective  Budgeting 

Current  rules  at  7  CFR  273.12  identify 
the  changes  a  household  must  report 
during  its  certification  period. 
Households  must  report  certain  changes 
within  10  days  of  the  date  the  change 
becomes  known.  The  Department 
proposes  to  amend  the  current  reporting 
requirements  at  7  CFR  273.12  to 
establish  reporting  requirements  for 
child  support  payments.  The  intent  is  to 
provide  a  means  of  obtaining 
information  about  payments  being  made 
that  is  not  overly  burdensome  on  the 
household  or  the  State  agency.  Because 
the  Department  recognizes  that  some 
households  will  have  a  history  of 
making  child  support  payments  while 
others  will  not,  the  proposal  includes 
reporting  and  budgeting  requirements 
for  households  with  and  without  a  child 
support  payment  record. 

under  this  proposal,  any  household 
that  is  subject  to  change  reporting  (for 
the  child  support  payment)  under  7  CFR 
273.12(a)  would  be  required  to  report 
changes  in  the  legal  obligation, 
including  but  not  limited  to  changes 
such  as  a  child  reaching  an  age  limit  at 
which  child  support  is  no  longer  legally 
obligated  or  a  change  in  the  legally 
obligated  amount. 

For  change  reporting  households  that 
have  a  record  of  3  or  more  months  of 
paid  child  support,  the  State  agency 
would  average  at  least  3  months  of 
legally  obligated  child  support  and  use 
the  average  as  the  household's  support 
deduction,  taking  into  account  any 
anticipated  changes  in  the  legal 
obligation  or  other  changes  that  would 
affect  the  payment.  The  average  would 
be  used  to  establish  a  household's  child 
support  payment  for  the  certification 
period.  The  average  would  be  adjusted 
during  the  certification  period  in 
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accordanc^  with  any  changes  in  the 
payment  n  ported  by  the  household  or 
which  oth(  rwise  become  known  to  the 
State  agen<  y.  At  recertification,  the  State 
agency  wo  ild  obtain  updated 
informatio  i  on  which  to  base  a  new 
average  foi  the  new  certification  period. 

For  houi  eholds  without  a  record  of  at 
least  3  moi  iths  of  paid,  legally  obligated 
child  supp  ort,  the  State  agency  would 
base  the  cl  ild  support  deduction  on 
anticipate(   payments,  exclusive  of 
payments  oward  arrearages.  The 
household  would  be  required  to  report 
changes  gi  eater  than  $50  in  the  amount 
of  legally  <bligated  child  support 
actually  pi  id,  excluding  any  amounts 
paid  towai  d  arrearages.  The  base  from 
which  to  r  leasure  the  $50  change  would 
be  the  figu  re  used  at  the  most  recent 
certificati<  n  action  to  determine  the 
householc  "s  allotment. 

Under  c  irrent  7  CFR  273.12(a)(l)(i). 
householc  s  have  to  report  a  change  in 
gross  mon  :hly  income  when  the  amount 
changes  b  '  more  than  $25.  The 
Departmei  it  considered  proposing  a  $25 
change  re  lorting  requirement  for  child 
support  p  lyments,  but  decided  instead 
to  increas  i  the  reporting  threshold. 
Using  a  h;  jher  amount  would  mean  that 
fewer  sma  11  changes  would  have  to  be 
reported  s  nd  processed,  thereby  saving 
time  for  b  )th  households  and  the  State 
agency  an  i  minimizing  the 
administr  itive  burden.  The  Department 
believes  t  le  increased  efficiency  would 
offset  any  confusion  caused  by  the 
inconsistency  in  the  reporting 
thresholds.  Included  in  the  category  of 
households  without  a  payment  record 
would  be  households  with  a  newly 
estabUshad  legal  obUgation  and 
households  that  have  failed  to  meet  an 
obligatioi}.  These  households  would  be 
certified  initially  for  a  short  period,  in 
accordance  with  7  CFR  273.10(f)(4),  to 
allow  development  of  a  payment  history 
prior  to  aisignment  of  a  longer  period 
with  a  deduction  based  on  averaged 
payment^. 

With  c(  rtain  exceptions,  households 
subject  to  change  reporting  may  have 
their  incc  me  and  deductions  budgeted 
prospect!  ve'y  or  retrospectively.  "The 
Departmc  nt  is  proposing  that  a  State 
agency  m  ay  budget  child  support 
payment!  either  prospectively  or 
retrospec  lively,  depending  on  the 
reporting  option  selected. 

Option  2  —Quarterly  Reporting  and 
Prospect  ve  or  Retrospective  Budgeting 

The  Dc  partment  is  proposing  to 
include  /new  reporting  option  State 
agencies  inay  use  for  households  that 
are  subjett  to  change  reporting 
requirements  under  7  CFR  273.12  and 
are  eligit  e  to  receive  a  child  support 


deduction.  Under  this  option.  State 
agencies  may  require  households  to 
submit  a  quarterly  report  to  report 
changes  in  the  amount  of  child  support 
paid  and  changes  in  the  legal  obligation. 
The  household  would  remain 
responsible  for  reporting  changes  other 
than  changes  in  child  support  payments 
as  required  by  7  CFR  273.12(a)(1)  within 
10  days. 

The  Department  is  proposing 
quarterly  reporting  for  two  reasons:  (1) 
it  enables  State  agencies  to  assign  longer 
certification  periods  while  receiving 
periodic  information  on  the  actual 
amount  of  childsupport  paid,  and  (2)  it 
allows  States  to  adjust  the  deduction  on 
the  basis  of  several  months  of  data. 
Under  this  proposal,  a  State  agency 
electing  to  use  the  quarterly  reporting 
system  would  be  required  to  provide  the 
household  with  a  quarterly  report  by  the 
end  of  the  second  month  in  each 
quarter.  The  State  agency's  quarterly 
report  must  be  written  in  clear,  simple 
language,  meet  the  bilingual 
requirements  of  §  272.4(b),  and  contain 
the  following: 

a.  A  requirement  to  report  the  actual 
amount  of  child  support  paid  for  the 
first  2  months  of  the  quarter  and  the 
actual  amount  paid  or  anticipated  for 
the  third  month; 

b.  A  requirement  to  report  changes  in 
the  legal  obHgation  to  pay  child  support 
anticipated  for  the  upcoming  quarter, 
including  but  not  limited  to  changes 
such  as  the  completion  of  an  obligation 
or  a  change  in  the  legally  obligated 
amount. 

c.  A  requirement  to  return  the  report 
to  the  State  agency  by  a  specified  date  * 
in  the  third  month  in  the  quarter; 

d.  Notification  of  the  verification  the 
household  must  submit  with  the  report; 

e.  The  individual  or  agency  unit 
available  to  assist  the  household  in 
completing  the  form  and  the  toll-free 
number  (or  nimiber  where  collect  calls 
will  be  accepted)  which  the  household 
may  use  to  obtain  further  information; 

f.  A  statement  to  be  signed  by  the 
household  member  who  is  responsible 
for  paying  child  support  indicating  his 
or  her  understanding  that  the 
information  may  result  in  a  change  in 
the  household's  food  stamp  benefits, 
including  reduction  or  termination; 

g.  A  statement  that  failure  to  return 
the  report  by  the  required  deadline  may 
result  in  disallowance  of  the  child 
support  deduction; 

h.  A  reminder  that  other  changes 
required  to  be  reported  under  7  CFR 
273.12(a)(1)  must  be  reported  within  10 
days  from  the  date  the  household 
becomes  aware  of  the  change;  and 

i.  A  statement  advising  the  household 
that  the  State  agency  will  act  on  a 
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change  reported  before  the  quarterly 
report  is  submitted; 

J.  A  brief  description  of  the  Food 
Stamp  Program  civil  and  criminal 
penalties  for  fraud. 

The  State  agency  would  use  this 
report  to  make  any  changes  in  the 
household's  child  support  deduction  for 
the  next  3  months.  State  agencies  would 
be  required  to  average  the  previous 
quarter's  payments  to  determine  the 
deduction  for  the  following  quarter.  The 
State  agency  would  also  need  to  take 
into  account  any  reported  changes  in 
the  legal  obligation  to  pay  child  support. 

Households  must  be  given  a 
reasonable  time  after  the  end  of  the 
second  month  to  submit  the  quarterly 
report.  If  the  household  fails  to  file  a 
quarteriy  report  or  files  an  incomplete 
report  by  the  date  set  by  the  State 
agency,  the  State  agency  would  be 
required  to  send  the  household  a 
reminder  notice  advising  the  household 
that  it  has  10  days  from  the  date  the 
State  agency  mails  the  notice  to  file  a 
complete  quarterly  report.  If  the 
household  does  not  file  a  complete 
report  by  the  extended  filing  dale,  the 
State  agency  would  recalculate  the 
household's  eligibility  and  benefit  level 
without  allowing  a  deduction  for  child 
support.  The  State  agency  would  not  be 
allowed  to  terminate  the  household  for 
failing  to  submit  a  complete  quarterly 
report  unless  the  household  is  otherwise 
ineligible. 

The  State  agency  would  be  required  to 
send  an  adequate  notice  as  defined 
under  ciurent  rules  at  7  CFR  271.2  if  the 
household  fails  to  submit  a  complete 
report  or  if  the  information  contained  on 
a  complete  quarterly  report  results  in  a 
reduction  or  termination  of  benefits. 
Adequate  notice  is  currently  defined,  in 
part,  as  a  written  notice  that  advises  the 
household  of  an  action  the  State  agency 
intends  to  take.  The  notice  mav  be 
received  by  the  household  prior  to  the 
date  of  the  action,  at  the  time  the 
household  receives  its  reduced  benefits, 
or  at  the  time  the  household  would  have 
received  its  benefits  if  the  action  the 
State  agency  intends  to  take  is  a 
termination  of  benefits.  Households 
have  10  days  bom  the  mailing  date  of 
the  notice  to  contest  the  State  agency's 
action.  State  agencies  may  combine  the 
reminder  notice  and  adequate  notice. 

The  Department  is  further  proposing 
in  this  rule  to  prohibit  quarterly 
reporting  for  some  food  stamp 
households.  Section  6(c)(3)  of  the  Act 
prohibits  dual  reporting  requirements. 
Thus,  if  the  State  agency  elects  to 
require  a  household  to  report  any  child 
support  payments  quarterly,  the 
quarterly  report  would  be  the  sole 
reporting  requirement  for  reporting 


child  support.  Section  6(c)(1)(A)  of  the 
Act  prohibits  State  agencies  from 
requiring  certain  households  such  as 
migrant  or  seasonal  farmworker 
households  to  submit  periodic  reports. 
We  are  including  these  statutory 
prohibitions  in  this  proposal  at  7  CFR 
273.12. 

The  Department  does  not  intend  that 
changes  other  than  changes  in  child 
support  be  included  on  the  quarterly 
report.  The  Department  has  recently 
approved  several  waivers  allowing  State 
agencies  to  implement  a  quarterly 
reporting  system  for  certain  portions  of 
the  food  stamp  caseload.  We  will  be 
reviewing  the  impact  of  these  waivers  to 
determine  the  feasibility  of  a  more 
expanded  quarterly  reporting  system. 
The  quarterly  report  described  in  this 
rule  pertains  only  to  child  support 
payments. 

Option  3— Monthly  Reporting  and 
Retrospective  Budgeting 

State  agencies  may  require 
households  (except  certain  legislatively 
exempt  households)  to  report  changes 
on  a  monthly  report  form  under  the 
current  rules  at  7  CFR  273.21  (i.e.. 
monthly  reporting  households).  All 
monthly  reporting  households  are 
required  to  be  budgeted  retrospectivelv. 
Section  6(c)  of  the  Act  and 
corresponding  regulations  at  7  CFR 
273.21(h)(3)  allow  the  State  agency  to 
determine  the  changes  the  household 
must  report  monthly.  Households  that 
are  required  to  report  monthly  under  7 
CFR  273.21  would  be  required  to  report 
their  monthly  child  support  payments 
on  the  monthly  report  if  the  State 
agency  includes  the  requirement  on  its 
monthly  report.  If  a  household  that  is 
required  to  report  its  child  support 
payment  on  a  monthly  report  fails  to 
report  or  fails  to  submit  required 
verification  related  to  its  child  support 
payment,  the  State  agency-  would 
determine  the  household 'is  eligibility 
and  allotment  level  without 
consideration  of  the  child  support 
deduction.  If  the  State  agency,  does  not 
require  the  household  to  report  its 
monthly  child  support  payments  on  the 
monthly  report,  the  household  would  be 
subject  to  change  reporting  for  child 
support  payments. 

Summary  of  Child  Support  Deduction 
Reporting  and  Budgeting  Procedures 

The  intent  of  all  the  possible  reporting 
and  budgeting  systems  is  to  most 
accurately  reflect  a  household 's  actual 
payment  of  child  support  while 
minimizing  the  burden  on  households 
and  State  agencies.  For  that  reason,  the 
Department  has  provided  several 


options  as  discussed  in  detail  above.  In 
summary,  the  options  are: 

(1)  Change  reporting:  If  a  household 
has  a  record  of  at  least  3  months  of  paid 
child  support,  the  State  agency  would 
budget  the  child  support  deduction 
either  prospectively  or  retrospectively 
based  on  an  average  of  the  payments ' 
made  in  at  least  3  previous  months,  and 
the  household  would  be  required  to 
report  within  10  days  changes  in  the 
legal  obhgation  to  pay  child  support. 

If  a  household  has  no  record  of  paying 
child  support  (or  a  record  of  less  than 
3  months)  the  State  agency  would 
budget  the  child  support  deduction 
prospectively  or  retrospectively  using 
an  estimate  based  on  available' 
information  in  accordance  with  7  CFR 
273.10(c),  and  households  would  be 
required  to  report  within  10  days 
changes  in  the  legal  obligation  and 
changes  in  the  amount  of  the  payment 
of  $50  or  more. 

(2)  Quarterly  reporting:  The  State 
agency  may  budget  child  support 
payments  prospectively  or 
retrospectively  based  on  actual  monthly 
information  reported  by  the  household' 
on  a  quarterly  report  form. 

(3)  Monthly  reporting:  "The  State 
agency  may  budget  chi  Id  support 
pavTnents  retrospectively  based  on 
actual  amounts  reported  by  the 
household  on  a  monthly  report. 

State  agencies  may  choose  one  or 
more  of  these  options.  State  agencies 
may  use  a  combination  of  the  options, 
depending  on  the  budgeting  and 
reporting  systems  already  in  place.  That 
is,  a  State  agency  which  has  monthly 
reporting  for  part  of  its  caseload  and 
change  reporting  for  other  households, 
may  opt  to  require  the  monthly 
reporting  households  to  report  changes 
in  child  support  payments  monthly 
while  other  households  are  required  to 
report  the  changes  within  -10  days. 
However,  a  State  agency  may  not 
impose  a  dual  reporting  requirement  on 
a  household.  The  Department  does  not 
believe  that  a  household  should  be 
subject  to  all  three  reporting  methods 
because  the  reporting  requirements 
would  be  too  cumbersome.  Thus,  no 
household  would  be  required  under  this 
proposal  to  report  child  support  on  a 
change  report,  a  monthly  report,  and  a 
quarterly  report.  Regardless  of  the 
system  used,  the  State  agency  must  act 
on  any  reported  change. 

Accordingly,  the  Department  is 
proposing  to  amend  7  CFR  273.10,  7 
CFR  273.12  (a)  and  (b).  7  CFR  273.21(h) 
and  7  CFR  273.21  (j)(3)(iii)  to  specify  the 
requirements  for  the  options  State 
agencies  may  elect  for  child  support 
reporting  and  budgeting.  The 
Department  is  also  proposing  to  amend 
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7  CFR  271.2  to  define  "adequate  notice" 
as  it  relates  to  monthly  reporting  and 
quarterly  reporting. 

Child  Support  Deduction — Certification 
Periods 

Under  current  rules  at  7  CFR 
273.10{n.  the  State  agency  must 
establish  a  definite  period  of  time  (i.e., 
certification  period)  within  which  the 
household  is  eligible  to  receive  benefits. 
Depending  on  household  circumstances, 
the  household  may  be  certified  for  as 
short  a  period  as  1  month  but  tor  no 
more  than  12  months. 

The  Department  is  not  proposing 
special  certification  period  requirements 
for  households  eligible  to  receive  a  child 
support  deduction.  Establishing  special 
certification  period  requirements  was 
considered,  but  during  the  January  20 
hearing  it  was  pointed  out  that  current 
rules  adequately  address  the  situation  of 
households  that  pay  child  support. 
Under  current  rules,  households  with 
no  record  of  payments  or  which  have 
extreme  monthly  variations  in  payments 
would  be  certified  for  a  short  period  of 
time  in  accordance  with  7  CFR 
273.10(fl(4).  Households  with  a  stable 
payment  record  and  households  that 
report  their  child  support  payments 
quarterly  or  monthly  would  be  certified 
for  longer  periods  Erom  6  to  12  months, 
in  accordance  with  7  CFR  273.10(0(5) 
and  (8). 

Child  Support  Deduction — Quality 
Control  (QC) 

As  indicated  in  the  above  discussion. 
Congress  recognized  the  fluctuating 
nature  of  child  support  payments  and 
intended  that  determining  the  monthly 
amount  of  the  allowable  child  support 
deduction  should  not  be  a  burden  for 
State  agencies.  Accordingly,  the 
Department  has  proposed  to  give  State 
agencies  flexibility  in  determining  how 
to  budget  the  payments,  including  use 
of  averaging.  According  to  the 
legislative  history  of  the  child  support 
deduction  provision  (House  Conference 
Report  No.  213, 103rd  Congress,  1st 
Session  (1993),  p.  925),  State  agencies 
would  be  able  to  average  the  payments 
made  during  one  certification  period 
and  use  that  amount,  taking  into 
account  any  changes  in  the  obligation, 
for  the  next  certification  period.  The 
report  indicates  that  "The  managers  do 
not  intend  for  this  [averaging]  procedure 
to  deny  a  household  a  deduction  for  any 
child  support  actually  paid,  but  rather 
the  intention  is  to  give  States  the  option 
tu  use  consistent  budgeting  procedures 
that  would  minimize  the  number  of 
changes  they  would  be  required  to 
make.  State  agencies  correctly  following 
.such  procedures  would  not  be  charged 


with  qualit  r  control  errors  if  the  amount 
of  child  su  iport  that  a  household  paid 
increased  c  r  decreased  as  long  as  the 
State  agenc^'  adjusted  the  household's 
allotment  { respectively  at  its  next 
recertificat  on." 

To  implc  ment  this  provision,  the 
Departmen  proposes  that  the  QC 

lid  review  the  accuracy  of 
the  deduct  on  at  the  most  recent 
certificatio  l  action  prior  to  the  sample 
month.  An  r  unreported  change  in  actual 
child  supp  )rt  payments  or  obligation 
to  the  certification  action 
]e  the  basis  for  citing  a 
reporting  ertor  or  a  State 


subsequeni 
would  not 
household 


agency  em  r.  A  variance  would  exist  if       ^***  °'  Subjects 


the  QC  rev 


analysis  for  120  days  from  the  required 
implementation  date,  in  accordance 
with  section  13951  of  Pub.  L.  103-66, 
which  amended  section  16(c)(3)(A)  of 
the' Act,  7  U.S.C.  2025(c)(3)(A).  State 
agencies  which  implement  prior  to  the 
required  implementation  date  must 
notify  the  appropriate  regional  office 
prior  to  implementation  that  they  wish 
the  variance  exclusion  period  to  begin 
with  actual  implementation,  as 
provided  in  7  CFR  275  12(d){2)(vii)(A) 
Absent  such  notification,  the 
exclusionary  period  will  begin  with  the 
required  implementation  date 


ewer  determines  that  the 


State  agen<  y  did  not  apply  the  proper 
deduction  it  the  most  recent 
certificatio  i  action  or  that  the 
household  reported  a  change  after  the 
most  recer  t  certification  action  and  the 
State  ageni  y  failed  to  act  or  acted 
improperl    on  the  reported  change. 

Therefoi  s.  the  Department  proposes  to 
,  add  a  para  ;raph  to  7  CFR  275.12(d)(2) 
to  specify  hat  any  variances  in  the  child 
support  de  duction  resulting  from 
unreportec  changes  in  actual  child 
support  pt  ^ments  or  obligation  shall  be 
excluded  !  "om  the  QC  error 
determina  ion. 

Implemen  ation 

Section  13971  of  the  Leland  Act 
provides  t  lat  State  agencies  may 
implemen  Section  13921,  Child 
Support  F  lyments  to  Non-Household 
Members,  on  September  1, 1994,  and 
shall  impl  3ment  the  child  support 
deduction  no  later  than  October  1, 1995. 
Therefore,  we  are  proposing  the 
amendmei  Lts  in  this  rule  be  effective  on 
Septembet  1, 1994,  and  be  implemented 
no  later  th  m  October  1.  1995.  The 
provision  must  be  implemented  for  all 
householc  s  that  newly  apply  for 
Program  benefits  on  or  after  October  1 , 
1995.  or  t]  e  date  the  State  agency 
implemer  ;s  the  provision  prior  to  the 
required  i:  nplementation  date.  State 
agencies  \  ould  be  required  to  adjust  the 
cases  of  p  irUcipating  households  at  the 
next  recer  incation,  at  household 
request,  o  when  the  case  is  next 
reviewed,  whichever  comes  first.  The 
State  ager  cy  must  provide  restored 
benefits  t<  such  households  back  to 
October  1   1995.  or  the  date  the  State 
agency  in  plemented  the  provision  prior 
to  Octobe   1.  1995.  State  agencies  which 
fail  to  im|  lement  by  October  1. 1995, 
shall  pro\i  ide  benefits  retroactive  to 
October  1   1995.  or  the  date  of 
applicatic  n,  whichever  is  later. 
Variances  resulting  from 


implemei  tation  of  the  provisions  of  the      §  273.2    Application  processing. 


final  rule 


kvould  be  excluded  from  error 


7  CFR  Part  271 

Administrative  practice  and 
procedure.  Food  stamps.  Grant 
programs-social  programs. 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens.  Claims.  Food  stamps 
Fraud.  Grant  programs-social  programs. 
Penalties.  Records,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

7  CFR  Part  275 

Administrative  practice  and 
procedures.  Food  stamps.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  7  CFR  parts  271,  273. 
and  275  are  proposed  to  be  amended  as 
follows: 

1.  The  authority  citation  of  parts  271 
273.  and  275  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  2011-2032 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

§271.2    [Amended] 

2.  In  §  271.2,  the  definition  of 
"Adequate  notice"  is  amended  by 
removing  the  words  "in  a  Monthly 
Reporting  and  Retrospective  Budgeting 
system"  and  adding  in  their  place  the 
words  "in  a  periodic  reporting  system 
such  as  monthly  reporting  or  quarterly 
reporting" 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §273.2. 

a.  a  new  sentence  is  added  at  the  end 
of  paragraph  (b)(2). 

b.  a  new  paragraph  (f)(l)(xu)  is  added 
and 

c.  a  new  sentence  is  added  at  the 
beginning  of  paragraph  (f)(8)(i)(A) 

The  additions  read  as  follows 
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(b)  Food  Stamp  application  form. 

•  •  » 

(2)  Income  and  eligibility  verification 
system  (lEVS).  *  •  *  The  State  agency 
shall  also  notify  all  applicants  on  the 
apphcation  form  that  information 
regarding  child  support  payments  may 
be  verified  with  Child  Support 
Enforcement  agencies  or  courts. 

•  *        *         ♦        « 

(f)  Verification.  *   *  • 
[1)  Mandatory  verification.  *   *   * 
(xii)  Legal  obligation  and  actual  child 
support  payments.  The  State  agency 
shall  verify  the  household  s  legal 
obligation  to  pay  child  support,  the 
amoimt  of  the  obligation,  and  the 
monthly  amoimt  of  child  support  the 
household  actually  pays.  The  household 
is  responsible  for  proxading  verification 
of  the  legal  obhgation.  the  obligated 
amount,  and  the  amoimt  paid.  The  State 
agency  shall  accept  any  document  that 
verifies  the  household's  legal  obligation 
to  pay  child  support,  such  as  a  court  or 
administrative  order,  or  legally 
enforceable  separation  agreement.  The 
State  agency  shall  accept  documentation 
verifying  a  household's  actual  payment 
of  child  support  including,  but  not 
limited  to,  canceled  checks,  wage 
withholding  statements,  verification  of 
withholding  from  unemployment 
compensation,  and  statements  ft-om  the 
custodial  parent  regarding  direct 
payments  or  third  party  pajTnents  the 
noncustodial  parent  pays  or  expects  to 
pay  on  behalf  of  the  custodial  parent. 
Documents  that  are  accepted  as 
verification  of  the  households  legal 
obligation  to  pay  child  support  shall  not 
be  accepted  as  verification  of  the 
household's  actual  monthly  child 
support  payments.  In  addition  to 
requiring  verification  from  the  , 
household,  the  State  agency  shall  be 
responsible  for  obtaining  verification  of 
the  household's  child  support  payments 
if  the  pajTTients  are  made  to  the  State's 
Title  IV-D  agency.  State  agencies  shall 
enter  into  agreements  with  Child 
Support  Enforcement  (CSE)  agencies  to 
obtain  data  regarding  the  child  support 
obligation  and  child  support  payment 
record  of  members  of  food  stamp 
households  receiving  a  child  support 
deduction.  The  State  agency  shall  match 
the  records  of  food  stamp  recipients 
receiving  a  child  support  deduction 
against  CSE  automated  data  files.  This 
match  shall  be  conducted,  at  a 
minimum,  at  least  once  prior  to  the  next 
recertification.  For  households  certified 
for  3  months  or  fewer,  the  State  agency 
shall  conduct  a  match  prior  to  alternate 
recertifications.  The  State  agency  shall 
use  the  information  in  determining  the 
household's  entitlement  to  a  deduction 


in  the  new  certification  period.  The 
State  agency  shall  give  the  household  an 
opportunity  to  resolve  any  discrepancy 
between  household  verification  and  CSE 
records  in  accordance  with  paragraph 
(fl(9)  of  this  section. 

•  *        *        »        « 

(8)  Verification  subsequent  to  initial 
certification,  (i)  RecertificaUon.  (A)  At 
recertification  the  State  agency  shall 
require  the  household  to  verify  the 
amount  of  legally  obligated  child 
support  a  household  member  pays  to  a 
nonhousehold  member.  •  •   •    ' 

•  *        »        *        • 

4.  In  §273.9,  paragraphs  (d)(7)  and 
(d)(8)  are  redesignated  as  paragraphs 
{d)(8)  and  (d)(9),  respectively,  and  a  new 
paragraph  (d)(7)  is  added  to  read  as 
follows: 

§  273.9    Income  and  deductions. 

»        *        *        •        » 

(d)  Income  deductions.  •   •   • 
(7)  Child  support  deduction.  Child 
support  payments  paid  by  a  household 
member  to  or  for  a  nonhousehold 
member,  provided  that  the  household 
member  has  a  legal  obligation  to  pay 
child  support  and  the  pajments  are 
verified  in  accordance  with  §  273.2(0- 
Households  that  fail  or  refuse  to  obtain 
necessary  verification  of  their  legal 
obligation  or  of  their  child  support 
payments  shall  have  their  eligibility  and 
benefit  level  determined  without 
consideration  of  a  child  support 
deduction.  If  the  noncustodial  parent 
makes  child  support  payments  to  a  third 
party  (e.g.,  a  landlord  or  utility 
company)  on  behalf  of  the 
nonhousehold  member  in  accordance 
with  the  support  order,  such  payments 
shall  be  included  in  the  child  support 
deduction.  Payments  that  are  made  by 
the  household  to  obtain  health 
insurance  for  the  child  or  children  shall 
also  be  included  as  part  of  the  child 
support  deduction.  For  households  that 
have  at  least  a  three-month  record  of 
child  support  payments,  the  State 
agency  shall  allow  a  deduction  for 
amounts  paid  toward  arrearages. 
Ahmony  payments  made  to  or  for  a 
nonhousehold  member  shall  not  be 
included  in  the  child  support 
deduction.  Households  that  are  eligible 
to  receive  a  child  support  deduction 
shall  report  changes  in  accordance  with 
the  reporting  requirements  specified  in 
§273.12  or  §273.21. 
•         *         »         •         « 

5.  In  §273.10: 

a.  The  introductory  text  of  paragraph 
(d)  is  amended  by  adding  the  words 
"child  support"  between  the  words 
"shelter,"  and  "and  medical". 

b.  A  new  paragraph  {d)(8)  is  added. 


c.  Paragraph  (e)(l)(i)(E)  is  amended  bv 
removing  the  reference  '"(e)(l)(i)(F)"  and 
adding  in  its  place  a  reference  to 
•'(e)(l)(i)(G)". 

d.  Paragraphs  (e)(l)(i)(F)  and 
(e)(l)(i)(G)  are  redesignated  as 
paragraphs  {e)(l)(i)(G)  and  (e){l)(i)(H). 
respectively,  and  a  new  paragraph 
(e)(l)(i)(F)  is  added. 

e.  Newly  redesignated  paragraph 
(e)(l)(i)(G)  is  amended  by  removing  the 
reference  to  "(e)(l)(i)(G)"  and  adding  in 
its  place  a  reference  to  "(e){l)(i)(H)". 

The  additions  and  revisions  read  as 
follows: 

§  273.10    Determining  househo»d  eligibility 

and  benefit  levels. 

*        •        •        »        • 

(d)  Determining  deductions.  •   •   • 
(8)  Child  Support  Deduction.  The 
State  agency  shall  budget  child  support 
payments  either  prospectively  or 
retrospectively,  depending  on  the 
reporting  system  used,  hi  addition,  the 
following  budgeting  procedures  shall  b« 
used: 

(i)  For  change  reporting  households 
with  a  history  of  3  or  more  months  of 
paying  child  support,  the  State  agency 
shall  average  at  least  3  months  of  child 
support,  taking  into  account  anv 
anticipated  changes  in  the  legal 
obligation,  and  use  that  average  as  the 
household's  support  deduction. 

(ii)  For  change  reporting  households 
with  no  child  support  payment  record 
or  less  than  a  3-month  record,  the  State 
agency  shall  estimate  the  anticipated 
payments  (excluding  payments  toward 
arrearages)  and  use  that  estimate  as  the 
household's  support  deduction. 

(iii)  For  quarterly  reporting 
households,  the  State  agency  shall 
initially  use  either  paragraphs  (d)(8)(i) 
or  (d){8)(ii)  of  this  section  as 
appropriate,  then  develop  an  average 
using  the  information  provided  in  the 
quarterly  report  for  subsequent  quarters, 
making  any  necessary  adjustments  for 
anticipated  changes. 

(iv)  For  monthly  reporting 
households,  the  State  agency  shall 
initially  use  either  paragraphs  (d)(8)(i) 
or  (dj(8)(ii)  of  this  section  as 
appropriate,  then  adjust  the  deduction 
as  appropriate  based  on  the  monthly 
reports. 

(e)  Calculating  net  income  and  benefit 
levels. 

(1)  Net  monthly  income. 

(F)  Subtract  allowable  monthly  child 
support  payments  in  accordance  with 
§  273.9(d)(5). 


§273.11    [Amended] 
6.  In  §273.11. 
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a.  Paragraph  (c)(l)(i)  is  amended  by 
adding  the  words  "child  support."  alter 
the  words  "dependent  care,". 

b.  Paragraph  (c)(2)(iii)  is  amended  by 
adding  the  words  "child  support 
payment."  after  the  word  "allowable"  in 
the  second  sentence  and  after  the  word 
"deductible"  in  the  third  sentence. 

7.  In  §273.12. 

a.  The  word  "and"  is  removed  at  the 
end  of  paragraph  (a)(l)(iv)  and  the 
period  at  the  end  of  paragraph  (a)(l)(v) 
is  revised  to  read  ";  and"  and  a  new 
paragraph  (a)(l)(vi)  is  added. 

b.  A  new  sentence  is  added  after  the 
first  sentence  of  paragraph  (a)(2). 

c.  Paragraph  (aK4)  is  redesignated  as 
paragcaph  (a)(5)  and  a  new  paragraph 
(a)(4)  is  added. 

d.  The  heading  of  paragraph  (b)  is 
revised,  new  introductory  text  is  added 
to  paragraph  (b)  and  the  introductory 
text  of  paragraph  (b)(1)  is  revised. 

e.  Paragraph  (b)(2)  is  revised. 

The  revisions  and  additions  read  as 
follows: 

§  273.12    Reporting  changes. 

(a)  Household  responsibility  to  report. 

(1)'  •  * 

(vi)  Changes  in  the  legal  obligation  to 
pay  child  support,  including 
termination  of  the  obUgation  when  a 
child  reaches  an  age  at  which  child 
support  is  no  longer  legally  obligated.  A 
household  with  less  than  a  3-month 
record  of  child  support  payments  shall 
also  be  required  to  report  changes 
greater  than  $50  bom  the  amount  used 
in  the  most  recent  certification  action. 
Households  required  to  report  changes 
in  child  support  on  a  quarterly  or 
monthly  report  shall  report  actual 
monthly  amounts  paid  in  addition  to 
changes  in  the  legal  obligation. 

(2)  *   •  •  Households  that  are  required 
to  report  a  change  monthly  as  specified 
under  §  273.21  or  that  are  required  to 
report  monthly  child  support  payments 
on  a  quarterly  report  as  specified  under 
paragraph  (a)(4)  of  this  section  shall  not 
be  required  to  report  changes  within  10 
days  of  the  date  they  become  known  to 
the  household.  •  •  • 
*        •        •        •        « 

(4)  The  State  agency  may  require  a 
household  that  is  eligible  to  receive  a 
child  support  deduction  in  accordance 
with  §  273.9(d)(7)  to  report  its  monthly 
child  support  payments  on  a  quarterly 
report. 

(i)  A  State  agency  that  elects  to 
require  a  household  to  report  its 
monthly  child  support  payments  on  a 
quarterly  report  shall  provide  the 
household  with  the  quarterly  report  no 
later  than  the  end  of  the  second  month 
in  the  quarter.  The  State  agency  shall 
'  provide  the  household  a  reasonable 


period  aftei  the  end  of  the  month  in 
which  to  re  turn  the  report.  If  the 
household  loes  not  file  the  report  by  the 
due  date  ot  files  an  incomplete  report, 
the  State  agency  shall  provide  the 
householdlivith  a  reminder  notice 
advising  th^  household  that  it  has  10 
days  h-om  ftie  date  the  State  agency 
mails  the  notice  to  file  a  complete 
quarterly  report.  If  the  household  does 
not  file  a  complete  report  by  the 
extended  filing  date  as  specified  in  the 
reminder  notice,  the  State  agency  shall 
determine  he  household's  eligibility 
and  benefi  s  without  consideration  of 
the  child  s  ipport  deduction.  The  State 
agency  sha|l  not  terminate  a  household 
for  failure  o  submit  a  quarterly  report 
unless  the  household  is  otherwise 
ineligible.  The  State  agency  shall  send 
the  houseli  old  an  adequate  notice  as 
defined  in  §271.2  of  this  chapter  if  the 
household  fails  to  submit  a  complete 
report  or  i  the  information  contained  on 
a  complete  quarterly  report  results  in  a 
reduction  tr  termination  of  benefits. 
The  quarte  rly  report  shall  meet  the 
requiremei  its  as  specified  in  paragraph 
(b)  of  this  action.  The  State  agency  may 
combine  i  le  content  of  the  reminder 
notice  and  the  adequate  notice  as  long 
as  the  noti  :e  meets  the  requirements  of 
the  indivi<  ual  notices. 

(ii)  The  quarterly  report  form  shall  be 
the  sole  re  jorting  requirement  for 
reporting  fionthly  child  support 
payments.  The  State  agency  shall  not 
include  ot  ler  items  for  the  household  to 


report  on 


he  quarterly  report.  The  State 


agency  sh;  ill  not  require  households 


excluded 
specified 


rom  monthly  reporting  as 
n§  273.21(b)  to  report 


monthly  c  lild  support  payments  on  a 


quarterly 


eport.  The  State  agency  is 


also  prohipited  from  requiring  monthly 

reporting 

quarterly 


louseholds  to  submit  a 
eport. 


prov  idi 


hrms.  The  State  agency 
e  the  household  with  a  form 
report^g  the  changes  required  in 
(a)  of  this  section  and  shall 
for  the  household  to 


(b)  RepSrtft 
shall 
for 

paragraph 
pay  the  p(  stage 
return  the  report, 

(l)The 
changes 
change 
minimum , 


report  form  for  reporting 
V  ithin  10  days  of  the  date  the 
known  shall,  at  a 
include  the  following: 


be  comes  I 


(2)  The  quarterly  report  form  for 
reporting  :hild  support  payments  shall 
be  writtei  in  clear,  simple  language  and 
meet  the  li  lingual  requirements 
describee  in  §  s272.4(b)  of  this  chapter 
The  repo]  t  shall  include  the  following: 

(i)  A  requirement  to  report  the  actual 
amount  o  child  support  paid  for  the 
first  two  1  nonths  of  the  quarter  and  the 


actual  amoimt  paid  or  anticipated  for 
the  third  month; 

(ii)  A  requirement  to  report  changes  \n 
the  legal  obligation  to  pay  child  support 
anticipated  for  the  upcoming  quarter, 
including  but  not  Umited  to  changes 
such  as  the  completion  of  an  obligation 
or  a  change  in  the  legally  obligated 
amount; 

(iii)  The  date  in  the  third  month  by 
which  the  State  agency  must  receive  the 
form; 

(iv)  Notification  of  the  verification  the 
household  must  submit  with  the  report 

(v)  The  name  of  the  individual  or 
agency  unit  available  to  assist  the 
household  in  completing  the  form  and 
the  toll-free  number  (or  number  where 
collect  calls  will  be  accepted)  which  the 
household  may  use  to  obtam  further 
information. 

(vi)  A  statement  to  be  signed  by  the 
household  member  who  is  responsible 
for  paying  child  support  indicating  his 
or  her  understanding  that  the 
information  may  result  in  changes  in  the 
level  of  benefits,  including  reduction  or 
termination. 

(vii)  A  statement  that  failure  to  return 
the  report  by  the  required  deadline  may 
result  in  disallowance  of  the  child 
support  deduction, 

(viii)  A  reminder  that  other  changes 
required  to  be  reported  under  paragraph 
(a)(1)  of  this  section  must  be  reported 
within  10  days  from  the  date  the 
household  becomes  aware  of  the 
change; 

(ix)  A  statement  advising  the 
household  that  the  State  agency  will  act 
on  changes  in  its  monthly  child  support 
deduction  if  the  household  elects  to 
report  the  change  before  submitting  the 
quarterly  report,  and 

(x)  A  brief  understandable  description 
of  the  Food  Stamp  Program  civil  and 
criminal  penalties  for  fraud  printed  in 
prominent  and  boldface  lettenng. 
*        *        •        •        * 

8.  In  §273  21 

a.  The  colon  at  the  end  of  paragraph 
(h)(2)(v)  is  removed  and  a  semicolon  is 
added  in  its  place  and  the  period  at  the 
end  of  paragraphs  (h)(2Kvii)  and 
(h)(2)(viii)  is  removed  and  a  semicolon 
u  added  in  its  place 

b.  A  new  paragraph  (h)(2)(ix)  is 
added. 

c.  The  period  at  the  end  of  paragraphs 
(i)(3)(iii)(C)  and  (j)(3)(iii)(D)  is  removed 
and  a  semicolon  is  added  in  its  place 
and  a  new  paragraph  (j)(3)(iii)(E)  is 
added. 

The  revision  and  additions  read  as 
follows 

§  273.21    Monthly  Reporting  and 
Retrospective  Budgeting  (MRRB). 
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ih)  The  monthly  report  form.*  *  * 
{2)Monthly  report  form.*  *  * 
(ix)  If  the  State  agency  elects  to 
require  reporting  of  child  support 
payments  on  the  monthly  report  form, 
the  State  agency  shall  require  the 
household  to  report  changes  in  the 
actual  monthly  amount  of  child  support 
paid  and  any  changes  in  the  legal 
obligation  to  pay  child  support. 
•        »        »        •        » 

(j)  State  agency  action  on 
reports.*  *   * 

(3)  Incomplete  filing.*  *  * 

(E)  If  the  household  does  not  report  or 
verify  its  monthly  child  support 
payment  or  a  change  in  its  legal 
obligation,  the  State  agency  shall  not 
allow  a  child  support  deduction. 


PART  275-PERFORMANCE 
REPORTING  SYSTEM 

9.  In  §275.12,  a  new  paragraph 
(d){2)(ix)  is  added  to  read  as  follows: 

§  275.12    Review  of  active  cases. 

*  •        •        *        • 

(d)  Variance  identification.  •   •  • 

(2)  Variances  excluded  from  error 
analysis.  •  •  • 

(ix)  Any  variance  in  a  child  support 
deduction  which  was  the  result  of  an 
unreported  change  subsequent  to  the 
most  recent  certification  action  shall  be 
e.xcluded  fix)m  the  error  determination. 

*  •        •        •        • 

Dated:  November  30. 1994. 
Ellen  Haas, 

Vnder  Secretary  for  Food.  Nutrition,  and 
Consumer  Services. 

IFR  Doc.  94-30107  Filed  12-7-94:  8:4.S  ami 
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Agricultural  Marketing  Service 

7CFRPart930 

[Docket  No.  AO-370-A5;  FV93-930-1) 

Proposed  Tart  Cherry  Marketing 
Agreement  and  Order;  Reopening  of 
Promulgation  Hearing 

AGENCY:  Agricuftural  Marketing  Service 
USD  A. 

ACTION:  Public  hearing;  reopening. 


SUMMARY:  This  notice  reopens  a  public 
hearing  to  consider  a  proposed 
marketing  agreement  and  order  to  cover 
tart  cherries  grown  in  the  States  of 
Michigan,  New  York,  Pennsylvania. 
Oregon,  Utah.  Washington  and 
Wisconsin.  The  proposed  agreement 


and  order  would  authorize  volume 
regulation,  grade,  size,  maturity,  pack 
and  container  regulations  including 
mandatory  inspection.  The  proposed 
order  would  also  authorize  production, 
processing  and  marketing  research  and 
promotion  projects.  The  proposal  was 
submitted  by  the  Cherry  Marketing 
Institute  (QM).  a  major  industry 
organization,  on  behalf  of  interested 
cherry  growers  and  processors 
(handlers).  The  program  would  be 
financed  by  assessments  levied  on 
handlers.  The  assessment  rate  would  be 
established  by  the  Secretary  of 
Agriculture,  based  on  the 
recommendation  of  a  committee  that 
would  administer  the  program.  The 
committee,  appointed  by  the  Secretary, 
would  be  composed  of  18  members  (17 
growers  and  handlers  and  a  public 
member). 

DATES:  Additional  hearing  sessions  will 
be  held  Januar>'  12  and  13. 1995,  in 
Portland.  Oregon,  and  January  18  and 
19,  1995.  in  Grand  Rapids.  Michigan. 
All  sessions  will  begin  at  9  a.m. 
ADDRESSES:  The  hearing  sessions  will  be 
held  at  the  following  locations: 

1.  Portland— Airport  Holiday  Inn,  8439 
Northeast  Columbia  Blvd..  Portland. 
Oregon. 

2.  Grand  Rapids— Best  Western- 
Midway.  4101  28th  Street  SE..  Grand 
Rapids,  Michigan. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 
R.  Charles  Martin  or  Kenneth  G. 
Johnson.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  Room  2523-S.  AMS 
U5DA.  P.O.  Box  96456.  Washington.  DC 
20090-6456:  telephone  number  (202) 
720-5053. 

(2)  Robert  Curry.  Northwest  Marketing 
Field  Office.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  1220 
S.W.  Third  Avenue.  Room  369. 
Portland.  Oregon.  97204;  telephone: 
(503) 326-2725. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  governed  by  the  provisions  of 
sections  556  and  557  of  title  5  of  the 
United  States  Code  and  is  therefore 
e.xcluded  from  the  requirements  of 
Executive  Order  12866.  The  reopened 
hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937  (Act),  as 
amended  (7  U.S.C.  601  etseq.),  and 
applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  orders  (7  CFR 
part  900). 

The  Regulatory  Flexibility  Act  (95 
U.S.C.  601  et  seq,)  applies,  and  seeks  to 
ensure  that,  within  the  statutory 
authority  of  a  program,  the  regulator)- 


and  informaUonal  requirements  of  the 
program  are  tailored  to  the  size  and 
nature  of  small  businesses.  Interested 
persons  are  invited  to  present  evidence 
at  the  hearing  on  the  informational 
requirements  and  probable  economic 
impact  of  the  proposal  on  small 
businesses. 

The  marketing  agreement  and  order 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretar>-  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  thereft^m.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretar>-  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  anv 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to»eview  the  Secretar\'s  ruling 
on  the  petition,  provided  a  bill  in  equity 
IS  filed  not  later  than  20  days  after  the  " 
date  of  the  entrj-  of  the  ruling. 

This  notice  is  an  addendum  to  a 
notice  of  hearing  which  appeared  in  the 
Federal  Register  (58  FR  63108. 
November  30.  1993:  58  FR  68065 
December  23. 1993;  59  FR  4259.  January 
31,  1994).  Public  hearing  sessions  were 
held  December  15-17. 1993,  in  Grand 
Rapids.  Michigan;  Januar\- 10-11. 1994 
in  Rochester.  New  York;  January  13  in 
Provo,  Utah,  and  February  15-17.  in 
Portland.  Oregon,  to  receive  evidence  on 
the  marketing  order  proposal.  These 
multiple  hearing  sessions  were  held  to 
receive  evidence  on  the  marketing  order 
proposal  from  growers,  handlers, 
processors  and  other  interested  parties  ' 
located  throughout  the  proposed 
production  area. 

At  the  conclusion  of  the  Februarj 
hearing  in  Oregon,  the  deadline  for 
filing  post-hearing  briefs  was  set  at 
April  29. 1994.  The  deadline  for  filing 
post-hearing  briefs  was  extended  to  Ma\ 
31;  but.  based  on  a  review  of  the  hearing 
record  including  post-hearing  briefs,  the 
Department  of  Agriculture  (USDA) 
determined  that  the  hearing  should  be 
reopened  to  take  additional  evidence  on 
certain  provisions  of  the  proposals 
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oHered  at  the  hearing  and  any 
appropriate  modifications  thereof.  The 
major  areas  in  which  USDA  is  seeking 
additional  evidence  include  the 
following: 

(a)  Which  States  should  be  regulated 
under  the  order? 

Additional  evidence  explaining 
which  States  should  be  regulated  under ' 
the  proposed  order  and  why  such  States 
would  constitute  the  smallest 
practicable  area  to  be  regulated  would 
be  most  helpful  to  USDA  in  making  its 
decision  regarding  the  proposed  order. 
In  a  related  issue,  evidence  is  sough'    n 
how  committee  representation  should 
be  determined  if  a  production  area  other 
than  that  proposed  by  CMI  were  to  be 
adopted  (i.e.,  quorum,  concurring  vote 
requirements  for  committee  actions  to 
take  place). 

(b)  What  is  the  economic  impact  of 
the  proposed  order  on  small  and  large 
businesses? 

Additional  evidence  is  sought 
concerning  the  differential  impacts  of 
the  proposed  order  on  small  and  large 
businesses  (i.e.,  costs  of  regulation, 
recordkeeping),  especially  the  effects  of 
diversion  on  handlers  and  producers  in 
regulated  States  other  than  Michigan. 

(c)  Will  expected  program  benefits 
exceed  costs,  especially  for  growers, 
handlers  and  consumers? 

The  costs  at  issue  include  handler 
assessments,  administrative  cos^. 
compliance  costs,  etc. 

(d)  If  adopted,  how  would  certain 
provisions  of  the  order  be  implemented? 

More  comprehensive  evidence  is 
sought  concerning  the  proposed 
marketing  poUcies,  including 
calculations  of  volume  regulation 
percentages  (i.e.  preliminary,  interim 
and  final  percentages),  issuance  and 
redemption  of  diversion  certificates, 
payment  of  assessments  for  storing 
reserves  in  non-volume  regulated  states, 
and  how  quality  requirements  would  be 
implemented.  What  would  be  most 
helpful  are  specific  details  to  illustrate 
how  these  provisions  would  work  if  the 
order  were  implemented. 

Everyone  having  an  interest  in  this 
matter  is  invited  to  testify.  Persons 
wishing  to  submit  written  material  as 
evidence  at  the  hearing  should  submit  at 
least  four  copies  of  such  material  and 
should  be  present  at  the  hearing  to 
present  oral  testimony  concerning  the 
material. 

As  with  the  initial  notice  of  hearing. 
Department  employees  involved  in  the 
decisional  process  are  prohibited  from 
discussing  the  merits  of  the  hearing 
issues  on  an  ex  parte  basis  with  any 
person  having  an  interest  in  the 
proceeding.  The  prohibition  applies  to 


employees   a  the  following 
organizatioi  lal  units: 

Office  of  1  he  Secretary  of  Agriculture; 
Office  of  th(  i  Administrator,  Agricultural 
Marketing  5  ervice;  Office  of  the  General 
Coimsel;  an  i  the  Fruit  and  Vegetable 
Division,  A  ;ricultural  Marketing 
Service. 

Procedural  matters  are  not  subject  to 
the  above  pt-ohibition  and  may  be 
discussed  a  any  time. 

Authority: 

Dated 
Lon  Hatanii]fa 

Administrator 
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FEDERAL  -LECTION  COMMISSION 


9001,9002,9003,9004, 
and  9007 


[Notice  199^  -17] 

Rulemakin  )  Petition;  Anthony  F. 
Essaye  ana  William  Josephson;  Notice 
of  Availabi  ity 

agency:  F€  deral  Election  Commission. 
ACTION:  Ru  emaking  petition:  Notice  of 
Availabilit  r. 


SUMMARY:  ( )n  November  18,  1994,  the 
Commissic  ti  received  a  Petition  for 
Rulemakin  j  from  Anthony  F.  Essaye 
and  Willia  n  Josephson.  The  petition 
urges  the  C  ommission  to  clarify  its 
position  oi  whether  a  candidate's 
receipts  or  disbursements  regarding  the 
Electoral  C  Dllege  process  and  the 
process  of  jlecting  the  President  and 
Vice  Presii  ent  by  the  United  States 
Congress  a  :e  governed  by  the  Federal 
Election  C  impaign  Act  or  the 
Presidentii  il  Election  Campaign  Fund 
Act.  The  p  Jtition  is  available  for 
inspection  in  the  Commission's  Public 
Records  O  fice. 

DATES:  Sta  ements  in  support  of  or  in 
oppositior  to  the  petition  must  be  filed 
on  or  befo;  e  January  23, 1995- 
AODRESSEI  :  Comments  must  be  in 
writing  an  i  addressed  to:  Ms.  Susan  E. 
Propper,  /  ssistant  General  Counsel,  999 
E  Street.  >  W.,  Washington,  DC.  20463. 
FOR  FURTH  =R  INFORMATION  CONTACT:  Ms. 
Susan  E.  F  ropper.  Assistant  General 
Counsel,  <  99  E  Street,  N.W.. 
Washingt*  n,  D.C.  20463,  (202)  219-3690 
or  (800)  4;  4-9530. 
SUPPLEMEfTARY  INFORMATION:  The 
Petitioner*  seek  clarification  of  the 
Commissi  sn's  policy  regarding  the 
deUberatii  ins  of  the  Electoral  College 
and  the  pi  issible  election  of  a  President 
or  Vice  Pi  jsident  by  the  United  States 


House  of  Representatives  or  the  United 
States  Senate.  The  petition  states  that 
"nothing  in  the  Commission's 
regulations  under  either  the  Federal 
Election  Campaign  Act  of  1971,  as 
amended,  or  the  Presidential  Election 
Campaign  Fimd  Act,  as  amended, 
regulates  receipts  or  disbursements  with 
respect  to  "these  processes."  the 
petition  asks  the  Commission  to  address 
these  "important  and  substantial  policy 
and  legal  issues"  before  the  next 
presidential  election. 

Copies  of  the  Petition  for  Rulemaking 
are  available  for  public  inspection  at  the 
Commission's  Public  Records  Office, 
999  E  Street,  N.W.,  Washington.  DC. 
20463,  Monday  through  Friday  between 
the  hours  of  9:00  a.m.  and  5:00  p.m. 
Statements  in  support  of  or  in 
opposition  to  the  Petition  for 
Rulemaking  must  be  submitted  in 
writing  by  January  23, 1995. 

Consideration  of  the  merits  of  the 
petition  will  be  deferred  until  the  close 
of  the  comment  period.  If  the 
Commission  decides  that  the  petition 
has  merit,  it  may  begin  a  rulemaking 
proceeding. 

However,  the  Commission  notes  that 
it  is  currently  engaged  in  a  rulemaking 
regarding  presidential  priinary  and 
general  election  candidates,  and 
recently  published  a  Notice  of  Proposeii 
Rulemaking  seeking  comments  on 
proposed  rules  in  this  area.  59  FR  51006 
(October  6, 1994).  This  rulemaking 
involves  issues  that  are  closely  related 
to  the  issues  raised  in  the  rulemaking 
petition.  Consequently,  the  Commission 
may  incorporate  any  further 
consideration  of  the  petition  into  the 
ongoing  rulemaking  proceeding. 

Dated:  December  5, 1994. 
Trevor  Potter. 

Chairman. 

[FR  Doc.  94-30146  Filed  12-7-94:  8:45  cir.l 

BILLING  CODE  671$-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 

(Summary  Notice  No.  PE-94-43] 

Petition  for  Waiver,  Summary  of 
Petition  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT.    • 

ACTION:  Notice  of  petitions  for  waiver 
received. 

SUMMARY:  This  notice  contains 
summaries  of  certain  petitions 
requesting  a  waiver  from  the  interim 
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compliance  date  requirement  in  14  CFR 
part  91.  §91.867.  Requesting  a  waiver  is 
allowed  through  §91.871.  The  purpose 
of  this  notice  is  to  improve  the  public  s 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
December  22, 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket  No. 

.  800  Independence  Avenue.  SW., 

Washington,  D.C.  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  9150, 
FAA  Headquarters  Building  (FOB  IDA), 
800  Independence  Ave..  SW.. 
Washington.  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jeanne  Trapani,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  900  Independence 
Avenue.  SW,  Washington.  DC  20591; 
telephone  (202)  267-7624. 

Issued  in  Washmgton.  D.C  on  December  5. 
1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
Petitions  for  Waiver 

Docket  No.  27888 

Petitioner:  Antonov 

Regulations  Affected:  14  CFR  91.867 

Description  of  Waiver  Sought:  To  allow 
Antonov  to  operate  its  aircraft  after 
December  31, 1994.  without  meeting 
the  interim  compliance  date  for  fieet 
transition  to  Stage  3  aircraft. 

IFR  Doc.  94-30220  Filed  12-7-94:  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  94-MM-181-AO] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9,  DC-9-80,  and  C- 
9  (Military);  Series  Airplanes,  and 
Model  MD-88  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 

adoption  of  a  new  airworthiness 


directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9,  DC-9-80,  and  C-9  (military)  series 
airplanes,  and  Model  MD-88  airplanes. 
This  proposal  would  require  inspection 
to  detect  chafing  on  the  FIREX  pipe 
assembly  of  the  number  one  engine;  and 
either  replacement  of  the  chafed  pipe 
assemblies  with  new  pipe  assembhes 
and  modification  of  the  FIREX  and  the 
pneumatic  sense  pipe  assembly  clamp 
marriage;  or  repair  of  the  chafed  pipe 
assemblies.  This  proposal  is  prompted 
by  reports  of  incidents  in  which  the 
pneumatic  sense  pipe  chafed  against  the 
FIREX  supply  pipe  of  the  number  one 
engine.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  chafing  of  the  FIREX  supply  pipe, 
which  could  result  in  a  hole  in  the  pipe 
and  subsequently  prevent  the  proper 
distribution  of  the  fire  extinguishing 
agent  within  the  nacelle  in  the  event  of 
a  fire. 

DATES:  Comments  must  be  received  by 
February  6,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
181-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771.  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support.  Dept.  L51,  M.C.  2-98.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Baitoo,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140L,  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard.  Lake  wood, 
California  90712;  telephone  (310)  627- 
5245;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 


for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule. 

The  proposals  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  Ail  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  Comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-181-AD."  The 
postcard  will  be  date  stamped  and" 
returned  to  the  commenter. 

Availability  oFNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-181-AD,  1601  Und  Avenue, 
SW.,  Renton,  Washington  98055-1056 

Discussion 

The  FAA  has  received  several  reports 
of  incidents  in  which  a  pneumatic  sense 
pipe  chafed  against  the  FIREX  supply 
pipe  of  the  number  one  engine  on 
McDonnell  Douglas  Model  DC-9  series 
airplanes.  These  pipes  are  located  aft  of 
the  pressure  bulkhead  and  inboard  of 
longeron  15  left.  In  one  incident,  a  0.2 
inch  (5  mm)  hole  was  worn  into  the 
FIREX  supply  pipe.  Investigation 
revealed  diat.  due  to  vibration,  the 
pneumatic  pipe  and/or  FIREX  pipe 
assembly  can  move  from  its  original 
position  during  flight  operations  or 
landing.  Chafing  of  the  FIREX  supply 
pipe  assembly  could  eventually  create  a 
hole  in  the  pipe.  Such  a  hole,  if  not 
detected  and  corrected,  could  prevent 
the  proper  distribution  of  the  fire 
extinguishing  agent  within  the  nacelle 
in  the  event  of  a  fire. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  IX:-9  Ser\ice 
Bulletin  26-25.  Revision  1.  dated 
September  30.  1994.  which  describes 
procedures  for  inspection  to  detect 
chafing  of  the  FIREX  pipe  assembly  of 
the  number  one  engine:  and  either 
replacement  of  the  chafed  pipe 
assemblies  with  new  pipe  assemMies 
and  modification  of  the  FIREX  a  d  the 
pneumatic  sense  pipe  assembly   lamp 
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marriage,  or  repair  of  the  chafed  pipe 
assemblies.  Accomplishment  of  the 
modification  will  reposition  the  clamp 
marriage  to  a  more  effiective  location 
and  will  provide  adequate  separation 
between  the  FIREX  and  pneiimatic  pipe 
assemblies. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would        ^ 
require  inspection  to  detect  chafing  on 
FIREX  pipe  assembly  of  the  number  one 
engine;  and  either  replacement  of  the 
chafed  pipe  assemblies  with  new  pipe 
assemblies  and  modification  of  the 
FIREX  and  the  pneumatic  sense  pipe 
assembly  clamp  marriage,  or  repair  of 
the  chafed  pipe  assemblies.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

(Note:  As  a  result  of  recent 
ccmmunications  with  the  Air  Transport 
Association  (ATA)  of  America,  the  FAA  has 
learned  that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's  on 
airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but  that 
have  been  altered  or  repaired  in  the  area 
addressed  by  the  AD.  Under  these 
circumstances,  at  least  one  operator  appears 
to  have  incorrectly  assumed  that  its  airplane 
was  not  subject  to  an  AD.  On  the  contrary, 
all  airplanes  identified  in  the  applicability 
provision  of  an  AD  are  legally  subject  to  the 
AD.  If  an  airplane  has  been  altered  or 
repaired  in  the  affected  area  in  such  a  way 
as  to  affect  compliance  with  the  AD,  the 
owner  or  operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
"compliance  with  the  AD,  in  accordance  with 
the  paragraph  of  each  AD  that  provides  for 
such  approvals.  A  note  has  been  included  in 
this  notice  to  clarify  this  requirement.] 

There  are  approximately  1 ,954  Model 
DC-9.  DC-9-80,  and  C-9  (military) 
series  airplanes,  and  Model  MD-88 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,097  aiiplanes  of  U.S.  registry  Would  be 
alfected  by  this  proposed  AD,  lliat  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  cost  of 
required  parts  would  be  nominal.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $65,820,  or  $60  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects. 


alp: 


on  the  Statps,  on  the  relationship 
between  the  national  goveniment  and 
the  States,Jor  on  the  distribution  of 
power  ana  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accorda  ice  with  Executive  Order 
12612,  it  ij  determined  that  this 
proposal  V  ould  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  i  easons  discussed  above,  I 
certify  tha  this  proposed  regulation  (1) 
is  not  a  "s  gnificant  regulatory  action" 
under  Exe  :utive  Order  12866;  (2)  is  not 
a  "signific  mt  rule"  under  the  DOT 
Regulator]  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgat  ;d,  will  not  have  a  significant 
economic  mpact,  positive  or  negative, 
on  a  subst  intial  number  of  small  entities 
under  the  :riteria  of  the  Regulatory 
Flexibilitj  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  c  mtained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  p  ovided  imder  the  caption 
ADDRESSE  >. 

List  of  Su  ijects  in  14  CFR  Part  39 

Air  trar  iportation.  Aircraft,  Aviation 
safety,  Sa  sty. 

The  Propi  sed  Amendment 

Accord  ngly,  pursuant  to  the 
authority  lelegated  to  me  by  the 
Administ  ator,  the  Federal  Aviation 
Administ  ation  proposes  to  amend  part 
39  of  the    ederal  Aviation  Regulations 
(14  CFR  f  art  39)  as  follows: 

PART  39-  -AIRWORTHINESS 
DIRECTnES 

1.  The )  uthority  citation  for  part  39 
continues  to  read  as  follows: 

Authoril  y-  49  U.S.C.  App.  1354(a),  1421 
and  1423:   .9,U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [i  mended] 

2.  Sect  on  39.13  is  amended  by 
adding  th  s  following  new  airworthiness 
directive; 

McDonnel  Douglas:  Docket  94-NM-181- 
AD. 

Applica  )ility:  Model  DC-9-10,  -20,  -30. 
-^,  and  -  )0  series  airplanes;  Model  DC-9- 
81  (MD-8  ),  DC-9-82  (MD-82),  DC-9-83 
(MD-83),  i  nd  DC-9-87  (MD-87)  series 
airplanes:  vlodel  MD-88  airplanes:  and 
Model  C-!  (Military)  series  airplanes;  as 
listed  in  \  cDonnell  Douglas  DC-9  Service 
Bulletin  2  i-25.  Revision  1,  dated  September 
30, 1994:  (  ertificated  in  any  category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  he  requirements  of  this  AD.  For 


airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  chafing  of  a  hole  in  the 
FIREX  supply  pipe  of  the  number  one  engine, 
which  could  prevent  the  proper  distribution 
of  the  fire  extinguishing  agent  within  the 
nacelle  in  the  event  of  a  fire,  accomplish  the 
following: 

(a)  Within  8  months  after  the  effective  date 
of  this  AD,  perform  an  inspection  to  detect 
chafing  of  the  FIREX  pipe  assembly  of  the 
number  one  engine,  in  accordance  with 
McDonnell  Douglas  DC-9  Service  Bulletin 
26-25,  Revision  1,  dated  September  30. 1994. 

(1)  If  any  chafing  is  detected,  prior  lo 
further  flight,  either  replace  the  chafed  pipe 
assemblies  with  new  pipe  assemblies  and 
modify  the  FIREX  and  the  pneumatic  sense 
pipe  assembly  clamp  marriage;  or  repiair 
chafed  pipe  assemblies;  in  accordance  with 
the  service  bulletin. 

(2)  If  no  chafing  is  detected,  prior  to  further 
flight,  modify  the  FIREX  and  the  pneumatic 
sense  pipe  assembly  clamp  marriage,  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  2, 1994. 
James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  94-30141  Filed  12-7-94;  8:45  amj 
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14  CFR  Part  39 

[Docket  No.  94-NM-158-AD] 

Airworthiness  Directives;  Boeing 
Model  737-300,  -400,  and  -500  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  * 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737-300,  ^00, 
and  -500  series  airplanes.  This  proposal 
would  require  the  application  of  an 
improved  topcoat  material  to  Ihe 
insulation  of  the  inner  wall  of  the  fan 
duct  cowl  (the  firewall)  of  the  thrust 
reversers.  This  proposal  is  prompted  by 
tests,  which  demonstrated  that  flames 
can  penetrate  the  firewall  if  certain 
combinations  of  insulation  and  topcoat 
materials  are  used.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  failure  of  the  fireproof 
insulation  topcoat  installed  on  the 
firewalls  of  the  thrust  reverser  fan 
cowls,  which  could  resuh  in 
degradation  or  loss  of  the  firewall  and 
lead  to  an  uncontained  engine  fire. 
DATES:  Comments  must  be  received  by 
February  6,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
158-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Bray,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140S.  Seattle 
Aircraft  Certification  Office.  FAA. 
Transport' Airplane  Directorate.  1601 
Lind  Avenue:  SW..  Renton.  Washington 
98055-4056;  telephone  (206)  227-2681; 
fax  (206)  227-1181, 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
prof  osed  nde  by  submitting  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically -invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-158-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-158-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  topcoat  material  used  on  the 
firewall  insulation  of  the  thrust  reverser 
fan  duct  cowls  installed  on  Boeing 
Model  737  series  airplanes  equipped 
with  CFM  56-3  series  engines  was 
changed  in  1991  to  decrease  weight. 
(This  change  was  considered  to  be  a 
product  improvement.)  At  that  time. 
Dow  Coming  DC92-O10  topcoat 
material  was  approved  as  an  optional 
fireproof  topcoat,  that  could  be  used  in 
lieu  of  the  previously  used  RTV60 
topcoat  material,  for  use  on  MA-25S 
and  Crown-Metro  64-C1-2  insulation 
located  on  the  inner  surface  of  the 
firewall  panel.  The  qualification  testing 
of  Dow  Coming  DC92-010  topcoat 
material  included  fire  tests  of  panels  on 
which  this  material  had  been  apphed  on 
insulation  other  than  MA-25S  and 
Crown-Metro  64-C1-2  insulation 
materials. 

In  November  1991,  Boeing  began 
using  Dow  Coming  DC92-010  topcoat 
material  on  the  insulation  of  the  fan 
duct  iimer  wall  and  upper  bifurcation  of 
the  thrust  reverser  fan  duct  cowls 


installed  on  Model  737-300.  -400,  and 
-500  series  airplanes  equipped  with 
CFM  56-3  series  engines.  Subsequent 
burner  rig  development  testing, 
however,  indicated  that  this  change  to 
Dow  Coming  DC92-O10  topcoat 
material  had  adversely  affected  the 
performance  of  the  firewall  panels  that 
were  insulated  with  MA-25S  and 
Crown  Metro  64-CI-2  insulation 
materials.  The  test  panels  that  were 
insulated  with  MA-25S  material  and 
those  insulated  with  Crown  Metro  64- 
Cl-2  successfully  withstood  a  2000 
degrees  Fahrenheit  flame  for  15  minutes 
with  backside  airflow,  as  is  required  by 
part  25  of  the  Federal  Aviation 
Regulations  (FAR)  (14  CFR  part  25) 
However,  during  static  testing  of  the 
panels,  which  is  also  required  by  the 
part  25  of  the  FAR,  fiame  penetrated  the 
panels  insulated  with  MA-25S  at 
approximately  5  minutes  into  the  test, 
due  to  mud  cracking  and  fissuring  of  the 
insulation.  The  panels  insulated  wiih 
Crown  Metro  64-C1-2  material  passed 
this  static  fire  test. 

Failure  of  the  fireproof  insulation 
topcoat  installed  on  the  firewalls  for  U;e 
thnist  reverser  fan  cowls  can  result  in 
degradation  or  loss  of  tha  firewall, 
which  could  lead  to  an  uncontained 
engine  fire. 

In  light  of  the  results  of  this  testing, 
and  in  order  to  ensure  the  integrity  of 
the  engine  cowl  firewall  on  the  affected 
Model  737  series  airplanes.  Boeing 
discontinued  using  Dow  Coming  DC92- 
010  topcoat  material  on  airplanes  in 
production  as  of  Febmary  1992.  The 
RTV60  topcoat  material  has  been  used 
on  airplanes  produced  as  of  that  date 

Additionally,  Boeing  developed  a 
repair  configuration  for  those  Model 
737's  that  were  delivered  with  the  Dow 
Coming  DC92-010  topcoat  material 
This  repair  consists  of  the  application  of 
a  improved  topcoat  material  on  the 
existing  surface. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
78A1056.  dated  August  11, 1994.  which 
describes  procedures  for  applying  an 
improved  fireproof  topcoat  on  the  fire 
wall  of  the  thrust  reverser  fan  duct 
cowls.  The  topcoat  is  comprised  of  a 
layer  of  Nextel  fabric  embedded  in 
another  layer  of  Dow  Coming  DC92- 
010.  which  is  applied  over  the  existing 
surface 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  application  of  an  improved 
fireproof  topcoat  on  the  fire  wall  of  the 
thmst  reverser  fan  duct  cowls  The 
actions  would  be  required  to  N* 
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accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

This  proposed  rule  would  be 
appUcable  only  to  airplanes  having  line 
numbers  2137  through  2271,  inclusive. 
Beginning  with  line  number  2272,  Dow 
Coming  DC92-O10  topcoat  material  was 
no  longer  used  as  a  topcoat  on  the 
insulation  of  the  subject  firewalls. 

There  are  approximately  135  Model 
737-300.  -400,  and  -500  scries 
airplanes  of  the  affected  design  in  the 
worldwida  fleet.  The  FAA  estimates  that 
18  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  1 3  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufactiirer  at  no  charge  to  the 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$14,040,  or  $780  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no- 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  Lhat  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  110.^4,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety 


The  Prop(  sed  Amendment 

Accord  ngly.  pursuant  to  the 
authority  ielegatcd  to  me  by  the 
Administi  ator.  the  Federal  Aviation 
Administ  ation  proposes  to  ^nend  part 
39  of  the  'ederal  Aviation  Regulations 
(14  CFR  f  irt  39)  as  follows: 

PART  39-  -AIRWORTHINESS 
OIRECn\ES 

1 .  The  {  uthority  citation  for  part  39 
continues  to  read  as  follows: 


^  Attthurit  r 
and  1423:  49 
11.89. 


:  49  U.S.C.  App.  13.'>4{a),  1421 
U.S.C  106(r);  and  14  CFR 


[ifmended] 

39.13  is  amended  by 
;  tht  following  new  airworthiness 


Nolel 

identified 
provision, 
modified. 


§39.13 

2.  Section 
adding 
di  recti  ve: 

Boeing:  Dc   kel  94-NM-158-AD. 

Applicability:  Model  737-300,  -1(K),  and 
airplanes;  line  numbers  2137 
through  22tl.  inclusive;  rertiru:aled  in  any 
category. 

his  AD  applies  to  each  airplane 
n  the  preceding  applicability 
-egardlesR  of  whether  it  has  been 
Itered,  or  repaired  in  the  area 
subject  to  fce  requirements  of  this  AD.  For 
airplanes  t  )3t  have  been  modiTied,  altered,  or 

that  the  performance  of  the 
requiremei  its  of  this  AD  is  affected,  the 
owner/ope  raior  must  use  the  authority 
provided  i )  paragraph  (b)  to  request  approval 
from  the  F  VA.  This  approval  may  address 
either  no  a  ^tion.  if  the  current  ronHguration 
eliminates  the  unsafe  condition;  or  different 
actions  ne  essary  to  address  the  unsafe 
ies(.ribed  in  this  AD.  Such  a 
request  sh  luid  include  an  assessment  of  the 
effect  of  th  s  changed  conTiguration  on  the 
unsafe  cor  dilion  addressed  by  this  AD.  In  no 
he  presence  of  any  modiTiLation 
or  repair  remove  any  airplane  from 
the  applin  ibillty  of  this  AD. 

Complit  nee:  Required  as  indicated,  unless 
accomplis  led  previously. 

To  previ  nt  the  failure  of  the  Hreproof 
insulation  topcoat  installed  on  the  firewalls 
for  the  thr  ist  reverser  fan  cowls,  which  can 
result  in  d  'gradation  or  loss  of  the  firewall 

an  unconlained  engine  fire, 
accomplis  i  the  following: 

(a)  Withf  n  24  months  afttr  the  effective 
AD,  inspect  the  ir-i.r,r  wall  of  the 

fan  duct  o  iwl  (the  firewall)  of  the  thrust 
reversers  I  J  determine  the  type  of  topcoat 
material  ii  stalled,  in  accordance  with  Boeing 
Alert  Servf  ce  Bulletin  737-78A105f>,  dated 
1994. 

existing  topcoat  has  silica  fibers 
in  it,  no  fdrther  action  is  required  by  this  AD 

(2)  If  thi  existing  topcoat  does  not  have 
silica  fibei  s  in  it.  prior  to  further  flight, 
accomplis  i  the  application  of  a  the  DC92- 
010  topco  It  to  the  firewall  of  the  thrust 
reversers  fi  accordance  with  the  service 
bulletin. 

(b)  An  4lemative  method  of  compliance  or 
adjustmeilt  of  the  compliance  time  that 
provides  in  acxeptable  level  of  safety  may  be 


August  11 
(l)Ifih( 


used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  ol 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  loi-ation  where  the  requirements  of  this  AD 
c^n  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  2, 1994. 
lames  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Servici^. 
IFR  Doc.  94-30142  Filed  12-7-94;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  94-NM-150-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10  and  Model  MO- 
11  Series  Airplanes  and  KC-10A 
(Military)  Airplanes 

agency:  Federal  Aviation 

Administration,  EHDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
superscdure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all 
McDonnell  Douglas  Model  DC-1 0  series 
airplanes  and  KC-lOA  (military) 
airplanes  and  certain  Model  MD-1 1 
series  airplanes,  that  currently  requirr?s 
inspections  to  determine  the  serial 
numbers  and  to  detect  defects  in  the 
upper  and  lower  lock  links  on  the  nose 
landing  gear  (NLG),  and  rework  or 
replacement  of  any  defective  link  with 
a  serviceable  link.  The  actions  specified 
by  that  AD  are  intended  to  prevent 
collapse  of  the  NLC.  This  action  would 
require  accomplishment  of  a  certain 
inspection  that  would  constitute 
terminating  action  for  the  currently 
required  inspections. 
DATES:  Comments  must  be  received  by 
February  6. 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
150-AD,  1601  Und  Avenue  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
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p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation.  P.O. 
803^1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager.  Technical  Administrative 
Support,  Dept.  L51,  M.C.  2-98; 
telephone  (310)  593-9795.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Land  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood. 
California. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
Model  DC-10  series  airplanes  and 
Model  KC-lOA  (miUtary)  airplanes: 
Maureen  Moreland,  Aerospace 
Engineer.  Airframe  Branch,  ANM-121L, 
FAA,  Transport  Airplane  Directorate, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood.  California  90712;  telephone 
(310)  627-5238;  fax  (310)  627-5210. 
For  Model  MD-11  series  airplanes: 
Wahib  Mina,  Aerospace  Engineer, 
Airframe  Branch.  ANM-121L,  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard.  Lakewood. 
California  90712;  telephone  (310)  627- 
5324;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 


must  submit  a  self-addressed,  stamped 
postcard  on.  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-150-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No 
94-NM-150-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055^056. 

Discussion 

On  August  25, 1994,  the  FAA  issued 
AD  94-18-07.  amendment  39-9020  (59 
FR  44900,  August  31, 1994),  applicable 
to  all  McDonnell  Douglas  Model  DC-10 
series  airplanes  and  KC-lOA  (military) 
airplanes  and  certain  Model  MD-11 
series  airplanes,  to  require  inspections 
to  determine  the  serial  niunbers  and  to 
detect  defects  in  the  upf)er  and  lower 
lock  links  on  the  nose  landing  gear 
(NLG),  and  rework  or  replacement  of 
any  defective  link  with  a  serviceable 
link.  That  AD  also  provided  optional 
terminating  action  for  the  required 
inspections.  That  action  was  prompted 
by  reports  of  defects  found  on  certain 
lock  links.  The  requirements  of  that  AD 
are  intended  to  prevent  collapse  of  the 
NLG. 

As  discussed  in  the  preamble  to  AD 
94-18-07,  continuing  investigation  of 
the  lock  hnks  revealed  that,  during 
manufacture,  these  links  may  not  have 
been  inspected  properly  using  a 
fluorescent  penetrant  inspection  (FPI) 
method.  After  manufacture  of  a  lock 
link,  its  material  is  etched  and  an  FPI  is 
performed  to  detect  forging  defects.  The 
FPI  accomplished  on  the  affected  lock 
links  was  performed  without 
accomplishment  of  the  etching  process. 
Forging  defects  in  these  lock  links  could 
resuh  in  eventual  failure  of  the  lock  link 
and  subsequent  collapse  of  the  NLG. 

AD  94-18-07  contained  a  provision 
for  accomplishment  of  an  optional 
terminaUng  action  (performing  an  FPI). 
which,  if  accomplished,  would 
constitute  terminating  action  for  the 
currently  required  repetitive 
inspections.  In  the  preamble  to  AD  94- 
18-07,  the  FAA  indicated  that  it  was 
considering  further  rulemaking  to 
require  accomplishment  of  that  optional 
terminating  action.  This  action  proposes 
such  a  requirement. 

The  FAA  previously  reviewed  and 
approved  McDonnell  Douglas  DC-10 
Alert  Service  Bulletin  A32-238  and 
MI>-11  Alert  Service  Bulletin  A32-47, 
both  dated  July  15,  1994,  which 
describe  procedures  for  an  off-aircraft 
FPI  inspection  (Phase  HI  inspection)  to 


detect  defects  m  the  upper  and  lower 
lock  links  on  the  NLG,  and  rework  or 
replacement  of  any  defective  link.  This 
inspection  includes  etching  of  the  link 
material  prior  to  accompUshing  the  FPI. 
Accomplishment  of  this  inspection  and 
rework  of  any  defective  lock  link  found 
during  that  inspection  will  ensure  that 
all  forging  defects  are  detected  and  will 
eliminate  the  need  for  the  repetitive 
inspections  required  currently  by  AD 
94-18-07. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  94-18-07  to  continue  to 
require  inspections  to  determine!  the 
serial  numbers  and  to  detect  defects  in 
the  upper  and  lower  lock  Unks  on  the 
NLG.  and  rework  of  any  defective  lock 
link,  or  replacement  of  any  defective 
lock  link  with  a  serviceable  lock  link. 
This  action  also  would  require  an  off- 
aircraft  FPI  (Phase  ID  inspection)  to 
detect  defects  in  the  upper  and  lower 
lock  Unks  on  the  NLG,  and  rework  or 
replacement  of  any  defective  Unk. 
Accomplishment  of  the  FPI  would 
constitute  terminating  action  for  the 
repetitive  inspections  required  currently 
by  AD  94-18-07.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  applicable  alert 
service  bulletin  described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  Under  these 
circumstances,  at  least  one  operator 
appears  to  have  incorrectly  assumed 
that  its  airplane  was  not  subject  to  an 
AD.  On  the  contrary,  all  airplanes 
identified  in  the  applicability  provision 
of  an  AD  are  legally  subject  to  the  AD. 
If  an  airplane  has  been  altered  or 
repaired  in  the  affected  area  in  such  a 
way  as  to  affect  compliance  with  the 
AD,  the  owner  or  operator  is  required  to 
obtain  FAA  approval  for  an  alternative 
method  of  compliance  with  the  AD.  in 
accordance  with  the  paragraph  of  each 
AD  that  provides  for  such  approvals.  A 
note  has  been  included  in  this  notice  to 
clarify  this  requirement. 

There  are  approximately  534  Model 
DC-10  and  MD-l  i  series  airplanes  and 
Model  KC-IO.^  (militarv*)  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  310 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  inspections  tnat  were  required 
previously  by  AD  94-18-07.  and 
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retained  in  this  AD,  take  approximately 
4.5  work  hoiirs  per  airplane  to 
accomplish,  atan  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
inspection  requirements  of  AD  94-18- 
07  on  U.S.  operators  is  estimated  to  be 
$83,700,  or  $270  per  airplane,  per 
inspection  cycle. 

The  fluorescent  penetrant  inspection, 
as  proposed  by  this  AD,  would  take 
approximately  8  work  hours  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  those 
figures,  the  total  cost  impact  of  the 
proposed  fluorescent  penetrant 
inspect.'c^i  requirement  of  this  AD  on 
U.S.  opt^rators  is  estimated  to  be 
$148,400,  or  $480  per  airplane. 

Accomplishment  of  the  fluorescent 
penetrant  inspection  proposed  by  this 
AD  would  terminate  the  repetitive 
inspection  requirement  that  had  lieen 
imposed  previously  by  AD  94-18-07. 
Therefore,  accomplishment  of  that 
fluorescent  penetrant  inspection  would 
result  in  a  reduction  in  costs  to  affected 
operators  of  $83,700  per  inspection 
cycle  that  would  no  longer  be  roquirfid. 

The  number  of  required  work  hours 
for  each  proposed  requirement  of  this 
AD,  as  indicated  above,  is  presented  as 
if  the  accomplishment  of  the  actions 
were  to  t>e  conducted  as  "stand  alone" 
actions.  However,  in  actual  practice, 
these  actions  for  the  most  part  would  be 
accomplished  coincidental ly  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
maintenance  program  tasks.  Therefore, 
the  actual  number  of  necessary 
additional  work  hours  will  be  minimal 
in  many  instances.  Additionally,  any 
costs  associated  with  special  airplane 
scheduling  will  be  minimal. 

The  regulat!t)ns  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  Statfts,  or  on  the  distribution  of 
power  a,^d  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  eccordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
feilcralism  implications  to  warrant  the 
preparation  of  a  Federalism  As.scssmcnt. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
'  a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febriary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  svaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  fe  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
ded  under  the  caption 
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List  of  Sub  ects 

Air  tram  portation 
safety,  Saf(  ty. 

The  Propa  led  Amendment 

Accordii  igly,  pursuant  to  the 
authority  qelegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administr  ition  proposes  to  amend  part 
39  of  the  F  aderal  Aviation  Regulations 
(14  CFR  p4rt  39)  as  follows: 

PART  394AIRWORTHINESS 
DIRECTIV  S 


1.  The  a 
continues 

Amfaorirj: 

and  1423; 
11.89. 


ithority  citation  for  part  39 
o  read  as  follows: 

49  U.S.a  App.  1354(a),  1421 
U.S.C.  106(g):  and  14  CFR 


41 


39.13  is  amended  by 
imendment  39-9020  (59  FR 
31, 1994),  and  by  adding 
directive  (AD),  to 


$39.13    [Afnended] 

2.  Sectii 
removing 
44900,  Aufeust 
a  new  airv  orthiness 
read  as  fol  ows 

McDonnell  Douglas:  Docket  94-NM-1  .■>»- 
AD.  Su  jersedes  AD  94-18-07. 
Amenc  meul  39-9020. 
Applicab  lity:  All  Model  DC-10  sories 
airplanes  ai  d  Model  KC-lOA  (military) 
airplanes;  a  id  Model  MD-11  series  airplanes, 
as  listed  in  McDonnell  Douglas  MD-11  Alert 
.Service  Bui  elin  A32-47,  dated  )uly  15. 1994; 
cerlificaled  in  any  c«ti»gory. 

Note  1:  T  lis  AD  applies  to  ear.h  airplane 
identified  i  i  the  preceding  appliiabiliiy 
provision,  i  >gardless  of  whether  it  has  been 
modified.  £  tered,  or  repaired  in  the  area 
.subiect  to  t  «  requirements  of  this  AD.  For 
airplanes  tl  at  have  been  modified,  alterKd,  or 
repaired  so  that  the  performance  of  the 
requir«meii  [s  of  this  AD  is  affected,  the 
owncr/opei  stor  must  use  the  authority 
provided  ii  paragraph  (h)  to  request  approval 
from  the  FJ  A.  This  approval  may  address 
either  no  a<  lion,  if  the  current  configiimtion 
eliminalRS  he  unsafe  condition;  or  different 
actions  nee  «isary  to  address  the  unsafe 
condition  (  escribed  in  this  AD.  Such  a 
request  she  j|d  include  an  assessment  of  the 
effect  of  th(  changed  configuration  on  the 
unsafe  con  ition  addressed  by  this  AD.  In  flo 
case  does  t  le  presence  of  any  modifii  ation, 
alteration,  i  r  repair  remove  any  airplane  from 
the  applies  --ility  of  this  AD. 

Ciymplia  tee:  Required  as  indicateil,  unless 
iKcomplisl  sd  previously. 

Note  2:  \  isual  inspeilions  of  the  luck  links, 
as  requirec  by  paragraph  (a)  of  this  AD,  and 
eddy  curre  it  inspe<:tions  of  the  lock  links,  as 
required  b]  paragraph  (b)(1)  of  this  AD,  that 
have  been  i  cfx>mphshed  prior  to  the  cffertive 
dale  of  this  AD  in  acrnrdanci>  with 


McDonnell  Douglas  DC-10  Alert  Service 
Bulletin  A32-237,  dated  April  11, 1994;  or 
McDonnell  Douglas  MI>-11  Alert  Service 
Bulletin  A32-44,  dated  March  22, 1994,  or 
Revision  1,  dated  June  16, 1994;  as 
applicable;  are  considered  acceptable  for 
compliance  with  the  applicable  action      * 
specified  in  this  amendment. 

To  prevent  collapse  of  the  nose  landing 
gear  (NLG),  accomplish  the  following: 

(a)  Within  30  days  after  September  15, 
1994  (the  effective  date  of  AD  94-18-07, 
amendment  39-9020),  perform  a  visual 
inspection  to  determine  the  serial  number  of 
the  upper  lock  links,  part  number  ACG7396- 
1,  and  the  lower  lock  links,  part  number 
ACXi7237-l,  on  the  NLG,  in  accordanc*  with 
McDonnell  Douglas  DC-10  Alert  Service 
Bulletin  A32-238.  dated  July  15. 1994;  or 
McDonnell  Douglas  MD-11  Alert  Service 
Bulletin  A32-47,  dated  July  15, 1994;  as 
applicable. 

(b)  If  the  serial  number  of  the  lock  link 
coincides  with  any  of  the  suspect  serial 
numbers  listed  in  McDonnell  Douglas  fX)-10 
Alert  Service  Bulletin  A32-238.  dated  July 
15, 1994;  or  McDonnell  Douglas  MD-11  Alert 
Service  Bulletin  A32-47,  dated  July  15, 1994; 
as  applicable;  accomplish  paragraphs  (b)(1) 
and  (b)(2)  of  this  AD  in  accordance  with  the 
alert  service  bulletin. 

(1)  Prior  to  further  flight,  perform  an  eddy 
current  inspection  to  detect  defects  in  the 
lock  link  in  accordance  with  Phase  I  ("Eddy 
Current  Inspecttion — On  Aircraft")  of  the 
Acxomplishment  Instructions  of  the 
applicable  alert  service  bulletin. 

(2)  Perform  an  expanded  eddy  current 
inspection  to  detet:t  defects  in  the  lock  link, 
in  accordance  with  Phase  11  ("Expanded 
Eddy  Current  Inspection — Off  Aircraft")  of 
the  Accomplishment  Instructions  of  the 
applicable  alert  service  bulletin  at  the  time 
specified  in  paragraph  (b)(2)(i)  or  (l>l(2)(ii)  of 
this  AD,  as  npp!)(;able. 

(i)  For  Model  DC-10  series  airplanes  and 
Model  KC-lOA  airplanes:  lnspee:t  prior  to  the 
accumulation  of  450  landings  after 
September  15,  1994  (the  effective  date  of  AD 
94-18-07,  amendment  39-9020),  and 
thereafter  at  inter\'als  not  to  exieed  450 
landings  until  the  inspection  requin^d  by 
paragraph  (d)  of  this  AD  is  accomplished. 

|ii)  For  Model  MD-11  series  airplanes: 
Inspect  prior  to  the  (accumulation  of  330 
landings  after  September  15, 1994  (the 
effective  dale  of  AD  94-18-07,  amendment 
39-  9020],  and  thereafter  at  intervals  not  to 
exceed  330  landings  until  the  inspection 
required  by  paragraph  (d)  of  this  AD  is 
accomplished. 

(c)  If  any  defect  is  found  during  any 
inspection  required  by  paragrapli  (b)  of  this 
AD.  prior  to  further  flight,  accomplish  either 
paragraph  (t)(1)  or  (c)(2)  of  this  AD  in 
aaxirdance  with  McDonnell  Douglas  DC-IO 
Alert  Service  Bulletin  A32-238,  dated  |uly 
15. 1994;  or  McDonnell  Douglas  MD-11  Alert 
.Service  Bulletin  A32-47.  dated  July  15, 1994: 
as  applicable. 

(1)  K'jwork  the  lock  link;  or 

(2)  Replace  the  defective  lock  link  wi;li  a 
serviceable  lo<;k  link  that  has  been  inspe«:ied 
in  accordant*  with  paragraphs  (a)  and  (b)  of 
this  AD  and.  if  the  lock  link  was  found  to 
contain  any  defect,  that  has  been  reworked  in 
ar:cordflnr«  with  paragraph  (c)(1)  of  this  AD 
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(d)  Within  15  months  after  the  effective 
date  of  this  AD,  perform  a  fluorescent 
penetrant  inspection  to  detect  defects  of  the 
lock  links,  in  accordance  with  Phase  III 
("Fluorescent  Penetrant  Inspection— Off 
Aircraft")  of  the  Accomplishment 
Instructions  of  McDonnell  Douglas  DC-10 
Alert  Service  Bulletin  A32-238,  dated  July 
15. 1994;  or  McDonnell  Douglas  MD-ll  Alert 
Survice  Bulletin  A32-47,  dated  July  15, 1994; 
as  applicable.  Accomplishment  of  this 
inspection  constitutes  terminating  action  for 
the  inspections  required  by  paragraph  (b)  of 
this  AD. 

(e)  If  any  deflect  is  found  during  an 
inspection  performed  in  accordance  with 
paragraph  (d)  of  this  AD,  prior  to  ftirther 
flight,  accomplish  either  paragraph  (e)(1)  or 
(e)(2)  of  this  AD  in  accordance  with 
McDonnell  Douglas  DC-10  Alert  Service 
Bulletin  A32-238,  dated  July  15, 1994;  or 
McDonnell  Douglas  MD-11  Alert  Service 
Bulletin  A32-47.  dated  July  15, 1994:  as 
applicable. 

(1)  Rework  the  lock  link;  or 

(2)  Replace  the  defective  lock  link  with  a 
serviceable  lock  link  that  has  been  inspected 
in  accordance  with  paragraphs  (a)  and  (b)  of 
this  AD  and,  if  the  lock  link  was  found  to 
contain  any  defect,  that  has  been  reworked  in 
accordance  with  paragraph  (e)(1)  of  this  AD. 

(0  As  of  September  15, 1994  (the  effective 
date  of  AD  94-18-07,  amendment  39-9020). 
no  person  shall  install  an  upper  lock  link, 
part  number  ACG7396-1.  or  a  lower  lock 
link,  part  number  AOG7237-1.  on  the  NLG  of 
any  airplane  unless  that  lock  link  has  been 
inspected  in  accordance  with  paragraphs  (a) 
and  (b)  of  this  AD  and  reworked,  as 
necessary,  in  accordance  with  paraeraph 
(c)(1)  or  (e)(1)  of  this  AD. 

(g)  Within  30  days  after  any  defect  is  found 
during  any  inspection  required  by  this  AD, 
submit  a  report  of  inspection  findings  to  the 
Manager.  Los  Angeles  Aircraft  Certification 
Office  (AGO),  FAA,  Transport  Airplane 
Directorate,  3960  Paramount  Boulevard, 
Lakewood.  California  90712;  fax  (310)  627- 
5210.  The  report  must  include  a  description 
of  the  defect  found,  the  part  number  of  the 
defective  lock  link,  the  serial  number  of  the 
defective  lock  link,  the  number  of  landings 
on  the  defective  lock  link,  and  the  serial 
number  of  the  airplane.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  el  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Mane^r,  Los  Angeles  AGO. 

Note  3:  Infbnnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 


Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  2, 1994. 
James  V.  Devany, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  94-30145  Filed  12-7-94;  8:45  am] 

BtLUNG  CODE  4t10-t3-U 


14  CFR  Part  39 

[Docket  No.  94-SW-1 2-AD] 

Airworthiness  Directives;  Costruzioni 
Aeronautiche  Giovanni  Agusta  S.p.A 
Model  A109A,  AIOQAII.  and  A109C 
Series  Helicopters 

AGENCY:  Federal  AviaUon 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakinc 
(NPRM).  ^ 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Costruzioni  Aeronautiche 
Giovanni  Agusta  S.p.A.  Model  A109A 
Al09An,  and  A109C  series  helicopters. 
This  proposal  would  require  a 
modification  of  the  tail  boom  vertical  fin 
to  create  inspection  openings  that 
permit  initial  and  repetitive  visual 
inspections  for  cracks  in  the  vertical  fin 
rear  spar  attachment  area.  This  proposal 
is  prompted  by  four  reports  of  cracks  in 
the  tail  boom  vertical  fin  rear  spar 
attachment  area.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  failure  of  the  vertical  fin 
attachment  caused  by  cracks  in  the  tail 
boom  vertical  fin  rear  spar  attachment 
area,  and  subsequent  loss  of  control  of 
the  helicopter. 

DATES:  Comments  must  be  received  by 
February  6, 1995. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel.  2601  Meacham 
Blvd.,  Room  663.  Fort  Worth.  Texas 
76137.  Conunents  may  be  inspected  at 
this  location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  nde  may  be  obtained  fiom 
Agusta.  Direzione  Supporto  Prodotto  E 
Servizi.  21019  Sonuna  Lombardo  (VA), 
Via  per  Tomavento,  15.  This 
information  may  be  examined  at  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel.  2601  Meacham  Blvd  .  Room 
663.  Fort  Worth.  Texas. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
James  Major.  Aerospace  Engineer. 


Rotorcraft  Standards  Staff.  FAA. 
Rotorcraft  Directorate.  2601  Meacham 
Blvd.,  Fort  Worth,  Texas,  76137. 
telephone  (817)  222-5117.  fax  (817) 
222-5961. 

SUPPt.EMENTARY  MFORMATKNI: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  coiisidered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviromnental.  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

(Dommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to  ♦ 

Docket  No.  94-SW-12-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-SW-12-AD.  2601  Meacham  Blvd.. 
Room  663,  Fort  Worth.  Texas,  76137.  * 

Discussion 

The  Registro  Aeronautico  Italiano 
(RAI),  which  is  the  airworthiness 
audiority  for  Italy,  recently  notified  the 
FAA  that  an  imsafe  condition  may  exist 
on  Costruzioni  Aeronautiche  Giovanni 
Agusta  S.p.A.  Model  A109A.  A109AII. 
and  A109C  series  helicopters.  The  RAI 
advises  that  there  have  Iwen  four  reports 
of  cracks  in  the  tail  boom  vertical  fin 
rear  spar  attachment  area,  which  is 
currently  not  accessible  for  inspection. 

Costruzioni  Aeronautiche  Giovanni 
Agusta  S.p.A.  has  issued  Agusta 
Bollettino  Tecnico  No.  109-96.  dated 
March  30. 1994  (service  buUeUn).  which 
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specifies  a  modification  of  the  tail  boom 
vertical  fin  ofi  certain  helicopters  to 
create  inspection  openings  that  permit 
visual  inspection  for  cracks  in  the 
vertical  fin  rear  spar  attachment  area, 
and  specifies  initial  and  repetitive 
visual  inspections  for  cracks  in  the 
vertical  fin  rear  spar  attachment  area. 
The  RAI  classified  this  service  bulletin 
as  mandatory  and  issued  RAI  AD  94- 
098.  dated  April  22. 1994.  in  order  to 
assure  the  continued  airworthiness  of 
these  hehcopters  in  Italy- 

These  heficopter  models  are 
manufactured  in  Italy  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  RAI  has  kept  the  FAA  infonned  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  RAI, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  \ype  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Costruzioni 
Aeronautiche  Giovanni  Agusta  S.p.A. 
Model  A109A,  A109AII.  and  A109C 
series  hehcopters  of  the  same  type 
design  registered  in  the  United  Stales, 
the  proposed  AD  would  require,  within 
the  next  100  hours  time-in-service  (TIS), 
an  initial  visual  inspection  for  cracks  in 
the  vertical  fin  rear  spar  attachment  area 
and  modification  of  the  tail  boom 
vertical  fin  to  create  inspection 
openings  that  permit  recurring  visual 
inspections.  Thereafter,  it  would  require 
repetitive  visual  inspections  for  cracks 
in  the  vertical  fin  rear  spar  attachment 
area  at  intervals  not  to  exceed  300  hours 
TIS.  This  proposal  is  prompted  by  four 
reports  of  cracks  in  the  tail  boom 
vertical  fin  rear  spar  attachment  area. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  73  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  14  helicopters  with  tail 
boom,  part  number  (P/N)  109-0370-01 
installed,  and  59  helicopters  with  tail 
boom,  F/N  109-0370-17  installed,  that 
it  would  take  (1)  approximately  4  work 
hours  per  helicopter  to  initially  modify 
and  inspect  those  helicopters  with  tail 
boom,  part  number  (F/N)  109-0370-01; 
(2)  approximately  6  work  hours  per 
helicopter  to  initially  modify  and 
inspect  those  helicopters  with  tail 
boom,  P/N  109-0370-17;  and.  (3) 
approximately  1  work  hour  per 
heUcopter  to  conduct  the  repetitive 


inspection  regardless  of  which  tail  boom 
is  installed,  and  that  the  average  labor 
rate  is  $6  D  per  work  hour.  Required 
parts  wo  lid  cost  approximately  $140  for 
hehcopti  rs  with  tail  boom,  P/N  109- 
0370-01  and  $280  for  helicopters  with 
tail  boon  ,  P/N  109-0370-17.  Based  on 
these  figi  ires,  the  total  cost  impact  of  the 
proposec  AD  on  U.S.  operators  during 
the  first ;  ear  is  estimated  to  be  $5,320 
for  helici  ipters  with  tail  boom.  P/N  109- 
0370-01  and  $37,760  for  helicopters 
with  tailjboom,  P/N  109-0370-17,  and 
for  each  subsequent  year,  regardless  of 
the  type  pf  tail  boom  installed,  $180, 
assumin  ;  that  three  helicopters  are 
subject  t )  the  repetitive  inspection  each 
year. 

The  n  >ulations  proposed  herein 
would  n  >t  have  substantial  direct  effects 
on  the  S  ates,  on  the  relationship 
between  the  national  government  and 
the  State  s,  or  on  the  distribution  of 
power  ai  d  responsibilities  among  the 
various   3vels  of  government.  Therefore, 
in  accon  ance  with  Executive  Order 
12612,  i  is  determined  that  this 
proposa  would  not  have  sufficient 
federalia  m  implications  to  warrant  the 
preparat  on  of  a  Federalism  Assessment. 

For  th  !  reasons  discussed  above.  1 
certify  t  at  this  proposed  regulation  (1) 
is  not  a    significant  regulatory  action" 
under  E  ecutive  Order  12866;  (2)  is  not 
a  "signi  icant  rule"  under  the  DOT 
Regulate  ry  Policies  and  Procedures  (44 
FR  1103  I,  February  26,  1979);  and  (3)  if 
promulf  ated.  will  not  have  a  significant 
econom  c  impact,  positive  or  negative, 
on  a  sul  stantial  number  of  small  entities 
under  tl  e  criteria  of  the  Regulatory 
Flexibil  ty  Act.  A  copy  of  the  draft 
regulate  y  evaluation  prepared  for  this 
action  ij  contained  in  the  Rules  Docket. 
A  copy  I  if  it  may  be  obtained  by 
contacti  ig  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"AODRE!  SES." 

List  of  £  ubjects  in  14  CFR  Part  39 

Air  tr  nsportation.  Aircraft.  Aviation 
safety,  S  afety. 

The  Pro  losed  Amendment 

Accoi  iingly,  pursuant  to  the 
authorit  y  delegated  to  me  by  the 
Admini  ;trator,  the  Federal  Aviation 
Admini  itration  proposes  to  amend  part 
39  of  th  t  Federal  Aviation  Regulations 
(14  CFMpart  39)  as  follows: 

PART  at— AIRWORTHINESS 
DIREC1  IVES 

1.  Th  I  authority  citation  for  part  39 
continu  }s  to  read  as  follows: 

Autho  ity:  49  U.S.C.  App.  1354(a),  1421 
and  U2\.  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Costruzioni  Aeronautiche  Giovanni  Agusta 
S.P.A.:  Docket  No.  94-SW-12-AD. 

Applicability:  Model  A109A,  A109A11.  and 
A109C  series  helicopters,  serial  number  (S/N) 
7670  and  lower,  excluding  S/N  7630.  7633. 
7645.  7651,  7654.  7663.  7665,  7666,  7667. 
7668.  and  7669,  certificated  in  any  category. 

Compliance:  Required  as  indicated, 
unless  accomplished  previously. 

To  prevent  failure  of  the  vertical  fin 
attachment  caused  by  cracks  in  the  tail  boom 
vertical  fin  rear  spar  attachment  area,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS),  modify  the  tail  boom  vertical 
fin  and  perform  a  visual  inspection  for  cracks 
in  the  vertical  fin  rear  spar  attachment  area 
in  accordance  with  Part  I  of  the 
Accomplishment  Instructions  of  Agusta 
Bollettino  Tecnico  No.  109-96.  dated  March 
30. 1994. 

(1)  For  helicopters  with  tail  boom,  part 
number  (P/N)  109-0370-01,  perforro  the 
modification  using  modification  kit.  P/N 
109-0822-38-101.  in  accordance  with  steps 
.■)  through  8  of  Part  I  of  the  Accomplishment 
Instructions  of  Agusta  Bollettino  Tecnico  No 
109-96.  dated  March  30, 1994. 

(2)  For  helicopters  with  tail  boom,  P/N 
109-0370-17,  perform  the  modification  using 
modification  kit,  P/N  109-0822-38-103.  in 
accordance  with  steps  9  through  12  of  Pan 

I  of  the  Accomplishment  Instructions  of 
Agusta  Bollettino  Tecnico  No.  109-9B.  dated 
March  30,  1994. 

(b)  Thereafter,  at  intervals  not  to  exceed 
300  hours  TIS  from  the  last  inspection, 
remove  the  vertical  fin  leading  edge  fairing 
assembly  and  visually  inspect  the  vertical  fin 
rear  spar  attachment  area  for  cracks  in 
accordance  with  Part  II  of  the 
Accomplishment  Instructions  of  Agusta 
Bollettino  Tecnico  No.  109-96,  dated  March 
30,  1994. 

(c)  An  alternative  method  of  conipliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager. 
Rotorcraft  Standards  Staff,  FAA,  Rotorcrafi 
Directorate.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager. 
Rotorcraft  Standards  Staff. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(d)  Special  flight  pemiits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Issued  in  Fort  Worth,  Texas,  on  December 
2,  1994. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate. 

Aircraft  Certification  Service. 

|FR  Doc.  94-30181  Filed  12-7-94;  8:45  ami 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  290O-AH35 

Compensation  for  Certain 
Undiagnosed  Illnesses 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
adjudication  regulations  to  authorize 
compensation  for  disabilities  resulting 
from  the  undiagnosed  illnesses  of 
Persian  Gulf  veterans.  This  amendment 
would  provide  the  necessary  regulatory 
framework  to  allow  the  Secretary  to  pay 
compensation  under  the  authority 
granted  by  the  Persian  Gulf  War 
Veterans"  Benefits  Act. 
DATES:  Comments  must  be  received  on 
or  before  January  9, 1995. 
ADDRESSES:  Mail  written  comments  to: 
Director,  Office  of  Regulations 
Management  (02D),  Department  of 
Veterans  Affairs,  810  Vermont  Ave, 
NW..  Washington,  EX:  20420.  or  hand- 
deUver  written  comments  to:  Office  of 
Regulations  Management.  Room  1176. 
801  Eye  Street,  NW..  Washington.  DC 
20001.  Conunents  should  indicate  that 
they  are  in  response  to  "RIN  2900- 
AH35."  Ail  written  comments  received 
will  be  available  for  pubUc  inspection  in 
the  Office  of  Regulations  Management. 
Room  1176,  801  Eye  Street.  NW., 
Washington.  DC  20001,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Thombeny,  Consultant. 
Regulations  Staff,  Compensation  and 
Pension  Service.  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW..  Washington,  DC  20420,  telephone 
(202)  273-7210. 

SUPPLEMENTARY  INFORMATION:  Following 
the  return  of  U.S.  forces  from  the 
Persian  Gulf  region,  some  Persian  Gulf 
War  veterans  began  exhibiting 
symptoms  that  could  not  be  attributed 
to  known  clinical  diagnoses.  A  National 
Institutes  of  Health  Technology 
Assessment  Workshop  on  the  Persian 
Gulf  experience  and  health,  held  from 


April  27-29.  1994,  found  that  many  of 
these  veterans  presented  combinations 
of  nonspecific  symptoms  of  fatigue,  skin 
rash,  muscle  and  joint  pain,  headache, 
loss  of  memory,  shortness  of  breath,  and 
gastrointestinal  and  respiratory 
symptoms,  which  may  not  fit  readily 
into  a  common  diagnosis.  The  panel 
reported  that  it  was  impossible  to 
establish  a  single-case  definition  of  the 
illnesses  suffered  by  these  Persian  Gulf 
veterans,  and  that,  in  fact,  a  single  case- 
definition  might  not  be  sufficient,  since 
more  than  one  disease  category  might  be 
present. 

Section  1110  of  title  38,  United  States 
Code,  authorizes  VA  to  compensate  for 
disabiUties  arising  from  personal 
disease  or  injury  incurred  or  aggravated 
in  the  line  of  duty  during  active 
military,  naval,  or  air  service.  However, 
since  many  of  the  symptoms  reported  by 
Persian  Gulf  veterans  cannot  be 
attributed  to  a  known  disease  or  injury, 
until  now  VA  has  had  no  authority  to 
compensate  for  them. 

In  response  to  the  needs  and  concerns 
of  Persian  Gulf  veterans.  Congress 
enacted  the  "Persian  Gulf  War  Veterans' 
Benefits  Act,"  Title  I  of  the  "Veterans' 
Benefits  Improvements  Act  of  1994." 
Public  Law  103-446.  That  statute  added 
a  new  section  1117  to  title  38.  United 
States  Code,  authorizing  the  Secretary  of 
Veterans  Affairs  to  compensate  any 
Persian  Gulf  veteran  suffering  fi'om  a 
chronic  disability  resulting  from  an 
undiagnosed  illness  or  combination  of 
undiagnosed  illnesses  that  became 
manifest  either  during  active  duty  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War  or  to  a 
degree  of  10  percent  or  more  within  a 
presumptive  period,  as  determined  by 
the  Secretary,  following  service  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War.  The  statute 
directs  that  VA's  implementing 
regulations  should  address:  (1)  The 
nature,  period,  and  geographical  areas  of 
military  service  in  connection  with 
which  compensation  may  be  paid;  (2) 
the  illnesses  for  which  compensation 
may  be  paid;  and  (3)  any  relevant 
medical  characteristic  associated  with 
each  such  illness.  The  statute  further 
provides  that  a  disability  for  which 
compensation  is  payable  under  §  1117 
shall  be  considered  service  connected 
for  the  purposes  of  all  laws  of  the 
United  States. 

To  implement  these  provisions  of 
Public  Law  103-446.  we  propose  to 
amend  title  38.  Code  of  Federal 
Regulations,  by  adding  a  new  §  3.317,  to 
establish  eligibility  criteria  for 
compensation  for  Persian  Gulf  veterans 
with  chronic  disabilities  resulting  from 
an  undiagnosed  illness  or  combination 


of  undiagnosed  ilhiesses.  We  propose  to 
require  that  veterans  exhibit  objective 
indications  of  chronic  disabihties 
resulting  fi-om  these  undiagnosed 
illnesses.  "Objective  indications"  means 
both  "signs."  in  the  medical  sense  of 
objective  evidence  f)erceptible  to  an 
examining  physician,  and  other 
indicators  that  are  non-medical  in 
nature  but  capable  of  independent 
verification.  Non-medical  indicators 
include,  but  are  not  limited  to,  such 
circumstances  or  events  as  time  lost 
fi-om  work,  evidence  that  a  veteran  has 
sought  medical  treatment  for  his  or  her 
symptoms,  and  evidence  affirming  such 
things  as  changes  in  the  veteran's 
appearance,  physical  abiUties,  and 
mental  or  emotional  attitude.  Lay 
statements  fi-om  knowledgeable 
individuals  may  be  accepted  as 
evidence  providing  objective 
indications  if  they  support  the 
conclusion  that  a  disabifity  exi.sts. 
Objective  indications  will  assist  us  in 
determining  the  actual  presence  of  a 
disabihty  as  well  as  the  extent  of 
impairment  caused  bv  the  disability. 

Pubhc  Law  103-446  requires  that  our 
regulations  contain  a  description  of  the 
illnesses  for  which  compensation  may 
be  paid.  Therefore,  we  are  proposing 
that  undiagnosed  illnesses  be 
manifested  by  one  or  more  signs  or 
symptoms.  13  categories  of  which  are 
specified  in  the  regulation.  The 
categories  Usted  represent  the  wide 
range  of  signs  and  symptoms  noted  in 
the  over  1 7,000  completed  and  analyzed 
examinations  of  participants  in  VA's 
Persian  Gulf  Registry,  including  those 
veterans  for  whom  a  known  clinical 
diagnosis  has  not  been  estabhshed. 
Since  signs  and  symptoms  not 
represented  by  one  of  the  listed 
categories  could  legitimately  qualify  for 
consideration  under  §  3.317,  we  propose 
to  provide  that  the  list  of  13  ilbiess 
categories  is  not  exclusive. 

However,  we  propose  to  prohibit 
payment  under  §  3.317  for  disabilities 
that,  through  medical  history,  physical 
examination,  and  laboratory  tests,  are 
determined  to  result  &t)m  any  known 
clinical  diagnosis.  Once  such  a 
diagnosis  is  established,  the  condition 
would  fall  outside  the  scope  of  this  rule, 
but  would  certainly  receive 
consideration  for  service  connection 
under  other  sections  of  the  statute  and 
regulations  governing  direct  incurrence 
or  aggravation  of  a  disease  or  injury 
during  active  duty  or  appearance  of  the 
condition  following  active  duty  within 
established  presumptive  periods. 
We  are  proposing  to  consider  a 
disability  chronic  if  it  has  existed  for  6 
months  or  more.  In  our  judgment,  this 
is  a  reasonable  period,  generally 
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accepted  within  the  medical 
community,  for  distinguishing  chronic 
disabilities  from  those  that  are  acute. 
Disabihties  which  are  subject  to 
intermittent  episodes  of  improvement 
and  worsening  within  a  6-month  period 
would  be  considered  chronic.  However, 
■acute  and  transitory  conditions  would 
not  be  considered  chronic.  We  further 
propose  to  authorize  VA  rating  boards  to 
evaluate  the  level  of  impairment  of 
chronic  disabilities  resulting  from 
undiagnosed  illnesses  using  criteria 
from  the  Schedule  for  Rating  Disabilities 
(38  CFR,  part  4)  for  a  disease  or  injury 
in  which  the  functions  affected,  the 
anatomical  localization,  and 
symptomatology  are  similar.  Because  we 
cannot  predict  the  course  of  an 
undiagnosed  illness,  we  intend  to 
monitor  veterans  who  receive 
compensation  under  §  3.317  and 
reexamine  them  as  necessary  to  ensure 
that  appropriate  levels  of  compensation 
are  being  paid.  It  is  anticipated  that  in 
most  cases  a  reexamination  would  occur 
at  approximately  24  months  after  the 
initial  examination. 

We  are  proposing  to  establish  a  2-year 
presumptive  period  following  service  in 
the  Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War  for  the 
undiagnosed  illnesses  of  Persian  Gulf 
veterans.  Public  Law  103-446  specifies 
that  the  Secretary  shall  establish  a  post- 
Culf-service  presumptive  period  after 
reviewing  any  credible  medical  cr 
scientific  evidence,  the  historical 
treatment  afforded  other  diseases  for 
which  service  connection  is  presumed, 
and  other  pertinent  circumstances 
regarding  the  experiences  of  Persian 
Gulf  veterans.  Congress  has  for  many 
years  authorized  a  one-year  presumptive 
period  for  various  chronic  diseases, 
including  certain  muscular, 
neurological,  digestive,  and 
musculoskeletal  diseases  whose 
characteristic  signs  and  symptoms  may 
include  some  of  those  which  this  rule 
would  cover.  Based  upon  our 
experience  with  chronic  diseases  with 
similar  signs  and  symptoms,  it  is  our 
view  that  most  illnesses  related  to 
Persian  Gulf  service  would  become 
manifest  within  one  year  after  such 
service.  However,  we  know  of  no 
evidence  to  suggest  that  any 
undiagnosed  illnesses  would  take  longer 
than  2  years  to  become  manifest. 

An  additional  reason  for  proposing  a 
2-year  presumptive  period,  rather  than  a 
one-year  period,  is  that  VA  did  not 
begin  full-scale  operation  of  its  Persian 
Gulf  Registry  until  November  1992. 
Many  Persian  Gulf  veterans  first 
presented  their  health  concerns  in 
connection  virith  a  Registry  examination 
that  would  not  have  been  available  to 


them  withm  one  year  after  leaving  the 
Persian  Giaf  region.  Within  2  years, 
however,  all  veterans  of  the  hostilities 
in  the  Persjan  Gulf  would  have  had  this 
opportunidr  to  document  their  illnesses. 

Our  proDosed  presxunptive  period  for 
Persian  Gmf  veterans  would  be 
measured  rom  when  they  last 
performed  Iduly  in  the  Southwest  Asia 
theater  of  operations,  rather  than  from 
the  date  ofjseparation  as  in  prior 
presumptive  periods  authorized  by 
Congress,  fcr  several  reasons.  First,  the 
language  of  Public  Law  103-446 
indicates  tkat  the  presumptive  period 
will  be  so  lased.  Second,  because 
concerns  relating  to  Persian  Gulf  ser\'ice 
gave  rise  Xa  the  legislation,  it  is  only 
reasonablelthat  the  presumptive  period 
be  measun  d  from  when  such  service 
ended.  Th  rd,  in  other  circumstances  in 
which  hea  th  concerns  have  been 
determine!  to  be  related  to  possibly 
hazardous  sxposures  occurring  during 
service,  su  :h  as  exposure  to  herbicides 
in  Vietnam ,  presumptive  periods  have 
been  measi  ired  from  the  last  date  on 
which  the  exposure  could  have 
occurred.  1  inally,  because  many  Persian 
Golf  veters  ns  left  active  duty  shortly 
after  retun  ing  from  the  Persian  Gulf 
theater  wh  le  others  continued  (and  will 
continue)  1  3  serve  on  active  duty  for 
many  year  ,  widely  disparate  treatment 
could  resu  t  if  the  presumptive  period 
were  meas  ired  from  the  date  of  a 
veteran's  s  sparation  from  service. 

Public  L  iw  103-446  requires  that  our 
regulation   contain  a  description  of  the 
period  anc  geographical  area  or  areas  of 
military  se  -vice  in  connection  with 
which  con  pensation  under  38  U.S.C. 
§  1117  ma;  be  paid.  Therefore,  we  are 
proposing  o  extend  eligibility  for 
consideral  on  under  §  1117  to  any 
veteran  wl  o  served  within  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War,  which  by 
statute  exti  nds  from  August  2, 1990, 
through  a  (  ate  yet  to  be  determined  by 
law  or  Prei  idential  proclamation  (38 
U.S.C.  §  1(  1(33)).  At  this  time  we  have 
no  informs  tion  that  indicates  that  those 
serving  in  specific  areas  of  the  theater  of 
operations  have  greater  risk  of 
developin    undiagnosed  illnesses  and, 
therefore,   lelieve  it  only  appropriate 
that  this  pi  ovision  apply  to  veterans 
who  serveo  anywhere  within  that  area. 

We  are  Qroposing  that  compensation 
may  not  b«  paid  under  §  3.317  in  the 
following  I  ituations: 

(1)  If  the  re  is  affirmative  evidence  that 
an  undiagi  ;osed  illness  was  not  incurred 
during  act  ve  military,  naval,  or  air 
service  in  he  Southwest  Asia  theater  of 
operation!  during  the  Persian  Gulf  War. 
This  is  in  :eeping  with  Public  Law  103- 
446,  whicl  specifies  that  compensation 


may  be  paid  for  chronic  disability 
resulting  from  undiagnosed  illnesses 
that  became  manifest  during  active  duty 
in  the  Persian  Gulf  area  during  the 
Persian  Gulf  War. 

(2)  If  there  is  affirmative  evidence  that 
an  imdiagnosed  illness  was  caused  by  a 
supervening  condition  or  event  that 
occurred  between  the  veteran's  most 
recent  departiu^  from  active  duty  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War  and  the 
onset  of  the  illness.  This  follows  the 
statutory  requirement  of  38  U.S.C. 

§  1 113(a),  as  amended  by  Public  Law 
103—446.  In  such  a  situation,  if  it  is  clear 
that  an  undiagnosed  illness  is  due  to  an 
intervening  cause,  it  would  be 
inappropriate  to  presume  that  it  is 
related  to  Persian  Gulf  service.  This 
provision  is  consistent  with  similar 
provisions  applying  to  other 
presumptive  conditions,  such  as  those 
related  to  exposure  to  ionizing 
radiation,  herbicides  used  in  Vietnam, 
mustard  gas,  and  to  the  prisoner-of-war 
experience. 

(3)  If  there  is  affirmative  evidence  that 
the  illness  is  the  result  of  the  veteran's 
own  willful  misconduct  or  the  abuse  of 
alcohol  or  drugs.  This  follows  the 
statutory  requirements  in  38  U.S.C. 
§§105(a),  1110, 1113,  and  1131. 

We  propose  to  define  Southwest  Asia 
theater  of  operations  to  include  Iraq, 
Kuwait,  Saudi  Arabia,  the  neutral  zone 
between  Iraq  and  Saudi  Arabia,  Bahrain. 
Qatar,  the  United  Arab  Emirates,  Oman, 
the  Gulf  of  Aden,  the  Gulf  of  Oman,  the 
Persian  Gulf,  the  Arabian  Sea,  the  Red 
Sea,  and  the  airspace  above  these 
locations.  This  definition  follows 
Executive  Order  12744  of  January  21 
1991,  in  which  President  Bush 
designated  the  combat  zone  of  the 
Persian  Gulf  War. 

Situations  may  arise  that  will  require 
termination  or  reduction  of  payments 
previously  awarded  under  §  3.317,  for 
example,  establishment  of  a  known 
clinical  diagnosis  as  the  cause  of  a 
veteran's  disabilities.  We  therefore 
propose  to  amend  §  3.500  to  add  a 
paragraph  providing  that  reduction  or 
termination  of  benefits  would  be 
effective  the  last  day  of  the  month  in 
which  the  60-day  period  following 
notice  to  the  payee  of  VA's  final  rating 
action  expires.  Final  rating  action  would 
not  be  taken  prior  to  expiration  of  a  60- 
day  predetermination  period,  during 
which  the  payee  would  have  an 
opportimity  to  show  why  benefits 
should  not  be  reduced  or  terminated. 
These  procedures  follow  the  regulatory 
requirements  in  38  CFR  3.103(b),  which 
requires  a  60-day  predetermination 
period  in  actions  involving  adverse 
determinations;  and  in  38  CFR  3.105  (d) 
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and  (e),  which,  where  reduction  or 
severance  of  service-connected 
compensation  is  involved,  require 
termination  no  earlier  than  the  last  day 
of  the  month  in  which  a  60-day  period 
following  notice  to  the  beneficiary  of  the 
final  rating  action  expires.  It  is 
reasonable  and  consistent  with  VA 
policy  to  adopt  the  same  procedures  in 
regard  to  benefits  payable  under  §  3.317. 
Termination  or  reduction  of  benefits 
paid  under  §  3.317  would  not  preclude 
continuation  of  payments  if  entitlement 
is  established  under  olher  sections  of 
the  statute  or  regulations  governing 
grants  of  service  connection  for  diseases 
or  injuries  that  are  incurred  or 
aggravated  during  active  duty  or  that 
first  appear  after  active  duty  but  within 
a  statutory  or  regulatory  presumptive    • 
period. 

We  are  proposing  to  make  these 
amendments  effective  November  2, 
1994,  the  effective  date  of  Title  I  of 
Public  Law  103-446.  The  comment 
period  has  been  shortened  from  60  days 
to  30  days.  The  30-day  period  would 
appear  to  provide  adequate  time  for  the 
submission  of  comments  on  this 
proposed  rulemaking.  The  shortened 
comment  period  would  also  expedite 
establishment  of  a  final  rule  and  thereby 
allow  for  quicker  payment  of 
compensation  to  ehgible  individuals. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  §§603  and  604. 

This  regulatory  amendment  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  provisions  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  dated  September 
30, 1993. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.109  and 
64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Health  care. 
Individuals  with  disabilities.  Pensions, 
Veterans. 


Approved:  December  2,  1994. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  Part  3  is  proposed  to 
be  amended  as  follows: 

PART  3-ADJUDICATION 

Sut>part  A— Pension,  Compensation, 
and  Dependency  and  indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  Section  3.317  is  added  to  read  as 
follows: 

§  3.317    Compensation  for  certain 
disabilities  due  to  undiagnosed  illnesses. 

(a)(1)  Except  as  provided  in  paragraph 
(c)  of  this  section,  VA  shall  pay 
compensation  in  accordance  with 
chapter  11  of  title  38.  United  States 
Code,  to  a  Persian  Gulf  veteran  who 
exhibits  objective  indications  of  chronic 
disability  resulting  from  an  illness  br 
combination  of  illnesses  manifested  by 
one  or  more  signs  and  symptoms  such, 
as  those  listed  in  paragraph  (b)  of  this 
section,  provided  that  such  disability: 

(i)  Became  manifest  either  during 
active  military,  naval,  or  air  service  in 
the  Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War,  or  to  a 
degree  of  10  percent  or  more  not  later 
than  two  years  after  the  date  on  which 
the  veteran  last  performed  active 
mihtary,  naval,  or  air  service  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War;  and 

(ii)  By  history,  physical  examination, 
and  laboratory  tests  cannot  be  attributed 
to  any  known  cUnical  diagnosis. 

(2)  A  disability  referred  to  in  this 
section  will  be  considered  chronic  if  it 
has  existed  for  6  months  or  more. 

(3)  The  chronic  disabiUty  resulting 
from  an  illness  referred  to  in  this  section 
shall  be  rated  using  evaluation  criteria 
bom  part  4  of  this  chapter  for  a  disease 
or  injury  in  which  the  functions 
affected,  anatomical  localization,  and 
symptomatology  are  similar. 

(4)  A  disability  referred  to  in  this 
section  shall  be  considered  service 
connected  for  purposes  of  all  laws  of  the 
United  States. 

(b)  For  the  purposes  of  paragraph 
(a)(1)  of  this  section,  signs  or  symptoms 
which  may  be  manifestations  of 
undiagnosed  illness  include,  but  are  not 
limited  to: 

(1)  Fatigue 

(2)  Signs  or  sjrmptoms  involving  skin 

(3)  Headache 

(4)  Muscle  pain 


(5)  Joint  pain 

(6)  Neurologic  signs  or  symptoms 

(7)  Neuropsychological  signs  or 
symptoms 

(8)  Signs  or  symptoms  involving  the 
respiratory  system  (upper  or  lower) 

(9)  Sleep  disturbances 

(10)  Gastrointestinal  signs  or 
symptoms 

(11)  Cardiovascular  signs  or 
symptoms 

(12)  Abnormal  weight  loss 

(13)  Menstrual  disorders. 

(c)  Compensation  shall  not  be  paid 
under  this  section: 

(1)  If  there  is  affirmative  evidence  that 
an  undiagnosed  illness  was  not  incurred 
during  active  military,  naval,  or  air 
service  in  the  Southwest  Asia  theater  of 
operations  during  the  Persian  Gulf  War; 
or 

(2)  If  there  is  affirmative  evidence  that 
an  undiagnosed  illness  was  caused  by  a 
supervening  condition  or  event  that 
occurred  between  the  veteran's  most 
recent  departure  from  active  duty  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War  and  the 
onset  of  the  illness;  or . 

(3)  If  there  is  affirmative  evidence  that 
the  ilhiess  is  the  result  of  the  veteran's 
own  willful  misconduct  or  the  abuse  of 
alcohol  or  drugs. 

(d)  For  purposes  of  this  section: 

(1)  The  term  "Persian  Gulf  veteran" 
means  a  veteran  who  served  on  active 
military,  naval,  or  air  service  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War. 

(2)  The  Southwest  Asia  theater  of 
operations  includes  fraq.  Kuwait,  Saudi 
Arabia,  the  neutral  zone  between  Iraq 
and  Saudi  Arabia,  Bahrain,  Qatar,  the 
United  Arab  Emirates,  Oman,  the  Gulf 
of  Aden,  the  Gulf  of  Oman,  the  Persian 
Gulf,  the  Arabian  Sea,  the  Red  Sea,  and 
the  airspace  above  these  locations. 

(Authority:  Title  I.  Pub.  L.  103-446:  38  U  S  C 
501(a)) 

3.  Section  3.500  is  amended  by 
adding  paragraph  (y)  to  read  as  follows: 

§3-500    GeiMral. 

(y)  Compensation  for  certain 
disabilities  due  to  undiagnosed  illnesses 
(§§3.317  and  3.105).  Last  day  of  the 
month  in  which  the  60-day  period 
following  notice  to  die  payee  of  the  final 
rating  action  expires.  This  appUes  to 
both  reduced  evaluations  and  severance 
of  service  connection. 

(.\uthority:  Public  Law  103-446:  38  U.S.C         ' 
501(a)) 

IFR  Doc.  94-30133  Filed  12-7-94:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[CA-83-3-«675:  FRL— 6119-2J 

Approval  and  Promulgation  of 
Implementation  Plans;  Califomfa  State 
Implementation  Plan  Revision  Yoio- 
Solano  Air  Pollution  Control  District 

AGENCY:  Environmental  Proteclion 

Agency  (EFA). 

ACTION:  Notice  of  proposed  nilemaking 

(NPRM). 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of    - 
revisions  to  the  California  State 
Implementation  Flan  (SIP)  which 
concern  the  coatroi  of  volatile  organic 
compound  (VOC)  emissions  from 
polyester  resin  r.pf  rations. 

The  intended  effect  rf  proposing 
limited  approval  and  limited 
disapproval  of  this  rule  is  to  rej»'jlate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1S90  (CAA  or  the  Act). 
EPA's  final  action  on  this  nolite  of 
proposed  rulemaking  will  inf  orporate 
this  rule  into  the  federally  approved 
SIP.  EPA  has  evaluated  the  rule  and  is 
proposing  a  .simuitanpous  limited 
approval  and  limited  disapproval  under 
provisions  of  the  CAA  regartiing  EPA 
action  on  SIP  submittals  and  general 
rulemaking  authoiity  because  this 
revision,  while  strengthening  the  SIP, 
does  not  hilly  meet  the  CAA  provisions 
regarding  plan  submissions  and 
requirements  for  nonattairiment  areas. 

DATES:  Comments  must  be  received  on 
or  before  January  9. 1995. 

AOOfiESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
(Mail  Stop  A-5-31,  Air  and  Toxics 
Division.  U.S.  Environmental  Prote«:tion 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  CA  94105-3901, 

Copies  of  the  new  rule  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  duringjiormal  business 
hours.  Copies  of  the  submitted  rule  are 
also  available  for  inspection  at  the 
following  locations: 

Cnlifomia  Air  Resourtes  Board,  Stationary 
Source  Division.  Rule  Evaluation  Section, 
2020  "L"  Street,  Sacramento,  CA  92123- 
1095. 

Yolo-Sobno  County  Air  Pollution  C^ontrol 
District  1947  Galileo  Court.  Sm^e  103,  Davis. 
CA  95616. 

FOR  fURfTHER  MFORMATiON  CONTACT: 

Christine  Vineyard,  Rulemaking  Section 
(Mail  Stop  A-5-3},  Air  and  Toxics 
Division,  U.S.  Environmental  Protectiun 


Agenc] ,  Regioa  IX,  75  Hawthorne 
Street,  >an  Francisco,  CA  941  OS-.'IQOI 
Teleph  me:  (415)  744-1197. 

SUPPLE  HENTARV  INFORMATION: 

B«ckgi rand 

On  N  arch  3, 1978  EPA  promulgated 
a  list 
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ozone  nonattainment  areas 


under  i  le  provisions  of  the  1977  Clean 
Air  Ad  (1977  CAA  or  pre-amended 
Act),  tl  at  included  the  Yolo-Solano 
Countj  Area.  43  FR  8964;  40  CFR 
81.305,  Because  the  Yolo-Solano  County 
Area  w  is  unable  to  reach  attainment  by 
the  stal  titory  attainment  date  of 
Decem  ler  31, 1982,  California  requested 
under   ire-amended  section  172(3)(2), 
and  EP  \  approved,  an  extension  of  the 
attainn  ent  date  to  December  31,  1587. . 
40  CFF  52.222.  The  Yolo-Solano  County 
Area  d  d  not  attain  the  ozone  standard 
by  the    pproved  attainment  date.  On 
May  2f ,  1988,  EPA  nr.tified  the 
Govern  sr  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  pre-amended 
Act.  thi  It  YoJo-SoIano  County  APCD's 
portior  of  the  SIP  was  inadequate  to 
attain  i  nd  maintain  the  ozone  standard 
and  Ttn  uested  that  deficiencies  in  the 
existin  ;  SIP  be  corrected  (EPA's  SIP- 
Call).  C  n  November  15, 1990, 
amendinents  to  the  1977  CAA  were 
enacted.  Public  Law  101-549, 104  Stat. 
2399.  c  xiified  at  42  U.S.C  7401-7671q. 
In  ame  kded  section  182(b)(2)(C)  of  the 
CAA,  C  ongress  statutorily  required 
nonatti  inment  areas  to  submit 
reason)  bly  available  control  technology 
(RACT  rules  for  all  Diajor  sources  of 
VOCs  \  y  November  15. 1992  (the  RACT 
catch-u  p  requirement). 

The  ?olo-Solano  County  Area  is 
classifi  >d  as  serious;  the  portion  of 
Solano  County  in  the  Sacramento 
Metrop  [}litan  Area  is  classified  as 
serious  the  portion  of  Solano  County  in 
the  Sai  Francisco-Bay  Area  is  classified 
as  moc  3rate;>  therefore,  this  area  is 
subject  to  the  RACT  catch-up 
require  uent  and  the  November  15, 1992 
deadliije.2 

The  \  itate  of  California  submitted 
many  e  ivised  RACT  rules  to  EPA  for 
incorp)  iration  into  its  SIP  op.  May  24, 
1994,  L  icluding  the  rule  being  acted  on 
in  this  iocument.  This  document 
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(November  6, 1991). 
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by  November  15,  1992.  On  January  15. 
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,  addresses  EPA's  proposed  action  for 
Rule  2.30,  Polyester  Resin  Operations. 
The  Yolo-Solano  County  APCD  adopted 
Rule  2.30  on  August  25. 1993.  This 
submitted  rule  was  ibuiul  to  be 
complete  on  July  14, 1994  pursuant  to  • 
EPA's  completeness  criteria  that  are  set 
forth  in  40  CFR  Part  51 ,  Appendix  V  ^ 
and  is  being  proposed  for  limited 
approval  and  limited  disapproval. 

Yolo-Solano  Coimty  APCD's  Rule  2.30 
is  a  new  rule  which  controls  the 
emission  of  volatile  organic  compounds 
(VOCs)  from  polyester  resin  operations. 
VOCs  contribute  to  the  production  of 
ground-level  ozone  and  smog.  Yolo- 
Solano  County  APCD's  Rule  2.30  was 
adopted  as  part  of  the  district's  effort  to 
achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  to  fulfill  the  requirements  of  section 
182(b)(2)(C)  CAA  requirement.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  Yolo  Solano  County 
APCD  Rule  2.30. 

EPA  Evalaation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evalaete  the  rule 
for  consistency  with  the  reqinremPiits  oi 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  oi 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents.*  Among  those 
provisions  is  the  requirement  that  a 
VOC  rule  must,  at  a  minimum,  providft 
for  the  implementation  of  RACT  for 
stationary  sources  of  VOC  emissions. 
This  requirement  was  carried  forth  from 
the  pre-amended  Ad. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Cuidefine  (CTG)  dtxniments 
which  specify  the  minimum 
requirements  that  a  nde  must  contain  in 
order  to  be  approved  into  the  SIP.  The 
CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
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■■  EPA  adoplpd  completeness  criteria  on  Fohr:Kry 
16.  1990  (55  FR  58.10)  and,  pursuant  toserjion 
110(k)(l)(A)of  theCAA,  revised  the  criteria  nn 
AagasI  26, 1991  (56  FR  4221A). 

'Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  polic*  thai 
concern  RACT,  52  FK  45044  (November  24.  1987); 
"Issues  Relating  to  VOC  Itegulation  CutpoinM. 
Deficienr.iRs.  and  Deviations.  CUariftrjil  ion  to 
Appendix  O  of  November  24,  1 987  Federal  Eagikter 
IMo«>ce''  (Blue  Book)  (Notice  of  availability  was 
published  in  Ihn  Federal  Register  on  May  2S,  1988>, 
and  the  existing  <  ont.'ol  lechniqup  guidelines 
(Cltfe). 


CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
.  Agency  poUcy,  for  requiring  States  to 
"catch-up"  their  RACT  rules.  See 
section  182(b)(2).  For  some  categories, 
such  as  polyester  resin  operations,  EPA 
did  not  publish  a  CTG.  In  such  cases, 
the  district  may  determine  what 
controls  are  required  to  satisfy  the 
RACT  requirement  by  reviewing  the 
operations  of  facilities  subject  to  the 
regulation  and  evaluating  regulations  for 
similar  sources  in  other  areas.  Further 
interpretations  of  EPA  poUcy  are  found 
in  the  Blue  Book,  referred  to  in  footnote 
4.  In  general,  these  guidance  documents 
have  been  set  forth  to  ensure  that  VOC 
rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

Yolo-Solano  County  APCD  Rule  2.30, 
Polyester  Resin  Operations,  is  a  new 
rule  which  was  adopted  to  control  VOC 
emissions  from  polyester  resin 
operations  during  evaporation  of 
monomer  when  resins  are  applied  and 
cured  and  fhim  the  use  of  clean-up 
solvents.  Rule  2.30  requires  the 
following: 

•  The  use  of  low  monomer  resins, 
vapor  suppressed  resins,  or  the  use  of 
closed-mold  systems.  As  an  alternative, 
a  facility  may  elect  to  use  add-on 
control  devices. 

.    •  Recordkeeping  for  product  use  and 
add-on  control  equipment. 

•  The  use  of  test  methods  to 
determine  compliance  with  the  rule. 

EPA  has  evaluated  Yolo-Solano 
County  APCD's  submitted  Rule  2.30  for 
consistency  with  the  CAA,  EPA 
regulations,  and  EPA  poHcy  and  has 
found  that  for  the  most  part,  the  rule  is 
consistent  with  the  CAA  and  will 
strenethen  the  SIP. 

Although  Yolo-Solano  County  APCD's 
Rule  2.30  will  strengthen  the  SIP,  this 
rule  still  contains  a  deficiency  which 
was  required  to  be  corrected  pursuant  to 
the  section  182(b)(2)(C)  requirement  of 
part  D  of  the  CAA.  Rule  2.30  requires 
low  monomer  resins  but  does  not 
reference  a  test  method  to  determine  the 
monomer  content  of  resin  material.  EPA 
recommends  the  use  of  South  Coast  Air 
Quality  Management  District  Test 
Method  312  as  an  appropriate  test 
method  to  correct  this  deficiency.  (See 
the  Technical  Support  Document  dated 
August  29, 1994  for  a  detailed 
evaluation.)  Because  of  this  deficiency, 
the  rule  is  not  approvable  pursuant  to 
the  section  182(1))(2)(C)  of  the  CAA 
because  it  is  not  consistent  with  the 
interpretation  of  section  172  of  the  1977 
CAA  as  found  in  the  Blue  Book  and  may 
lead  to  rule  enforceability  problems. 

Because  of  the  above  deficiency,  EPA 
cannot  grant  full  approval  of  this  rule 
under  section  1 10(k)(3)  and  part  D. 


Also,  because  the  submitted  rule  is  not 
composed  of  separable  parts  which  meet 
all  the  applicable  requirements  of  the 
CAA,  EPA  cannot  grant  partial  approval 
of  the  rule  under  section  110(k)(3). 
However,  EPA  may  grant  a  limited 
approval  of  the  submitted  rule  under 
section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  Umited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval.  In  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  Yolo-Solano  County 
APCD  Rule  submitted  Rule  2.30  under 
sections  llG{k)(3)  and  301(a)  of  the 
CAA. 

At  the  same  time,  EPA  is  also 
proposing  a  Umited  disapproval  of  this 
rule  because  it  contains  a  deficiency 
that  has  not  been  corrected  as  required 
by  section  182(b)(2)(C)  of  the  CAA,  and, 
as  such,  the  rule  does  not  fully  meet  the 
requirements  of  part  D  of  the  Act.  Under 
section  179(a)(2),  if  the  Administrator 
disapproves  a  submission  imder  section 
1 10(k)  for  an  area  designated 
nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
EPA's  order  of  sanctions  rule, 
promulgated  August  4,  1994,  sets  forth 
the  two  available  sanctions  under 
section  179(b)  and  the  timing  and  order 
in  which  they  vdll  be  imposed.  See  59 
FR  39832.  Moreover,  the  final 
disapproval  triggers  the  Federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  It  should  be  noted 
that  the  rule  covered  by  this  NPRM  has 
been  adopted  by  the  Yolo-Solano 
County  APCD  and  is  currently  in  effect 
in  the  district.  EPA's  limited 
disapproval  action  will  not  prevent  the 
Solano  County  APCD  or  EPA  from 
enforcing  this  rule. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  oi 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatorj'  requirements. 

Regulatory  Process    > 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  Section  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 


final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Limited  approvals  imder  sections  110 
and  301  and  subchapter  I,  part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SlP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

EPA's  limited  disapproval  of  the  State 
request  imder  sections  110  and  301  and 
subchapter  I.  part  D  of  the  CAA  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Federal 
disapproval  of  the  state  submittal  does 
not  affect  its  state  enforceability. 
Moreover,  EPA's  limited  disapproval  of 
the  submittal  does  not  impose  any  new 
Federal  requirements.  Therefore,  EPA 
certifies  that  this  limited  disapproval 
action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  requirements  nor  does  it 
impose  any  new  Federal  requirements 

The  OMB  has  exempted  this 
regulatory  action  from  review  under 
Executive  Order  12866. 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  November  30. 1994. 
John  Wise, 

Acting  Regional  Administrator 
[FR  Doc.  94-30212  Filed  12-7-94  8  45  am] 
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40CFRPart52 

(CA  9S-2-6609;  FRL-6118-ai 

Approval  and  Promulgation  of 
Implementation  Plans,  California  State 
Implementation  Plan  Revision; 
Sacramento  Metropolitan  Air  Quality 
Management  Dtstrict,  San  Diego 
County  Air  Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  nilemaking 
(NPRM). 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Impleraentstion  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from  bakery 
ovens. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  oo  this  notice  of 
proposed  rulemaking  (NPRM)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  each 
of  these  rules  and  is  proposing  to 
approve  them  under  provisions  of  the 
•  CAA* regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  January  9, 1995. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer.  Rulemaking  Section 
lA-5-31,  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  7.5  Ha^vthome  Street,  San 
Francisco.  CA  94105-3901. 

Copies  of  the  nevi'  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  ft<r  public  inspection  at  EPA's 
Region  9  offJ<?e  during  noncal  business 
hours.  Copies  of  the  submitted  rules  arp 
also  available  for  inspeition  »I  tiio 
following  kcations: 
California  Air  Rrsouites  Board, 

Stationary  Source  Division,  Riil« 

Evaluation  Section.  2020  'L"  Strp.?t. 

Sacramento.  CA  95814. 
Sacramcnlo  Metropolilao  Air  Quality 

Managprnent  District.  8-111  fackson 

Road.  Sacramftnto,  CA  95826. 
San  Diego  County  Air  Pollution  Control 

Di.strict.  91 50  Chesapeake  Drive.  .San 

Di«:go.  CA  P2123-10nti. 

FOR  FURTHER  ENFORMATION  CONTACT: 
Christine  Vh.i:yard,  Rulemaking  Section 
lA-5-31,  Air  and  Toxics  Divi&ion,  U.S.. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 


Francis4[>,  CA  94105-3901,  (415)  744- 
1197. 

SUPPLENlENTARY  INFORMATION: 

Applica  lilitv 
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being  proposed  for  approval 
SIP  include: 
Sacram^to  Metropolitan  Air  Quality 
Management  District  (SMAQMD)  Rule 
;o  Commercial  Bread  Bakeries 
Diego  Coimty  Air  Pollution 
District  (SDCAPCD)  Rule  67.24, 
>vens.  These  rules  were 
by  the  California  Air 
Board  to  EPA  on  July  13, 
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IM  irch  3, 1978,  EPA  promulgated 
izone  nonattainment  areas 

provisions  of  the  Clean  Air 
mended  in  1977  (1977  CAA  or 
Act),  that  included  the 
Metropolitan  and  San  Diego 
ueas.  43  FR  8964;  40  CFR 
because  these  areas  were  unable 
the  statutory  attainment  date  of 
31, 1982.  California  requested 
s^tion  172(a)(2),  and  EPA 
,  an  extension  of  the 
date  to  December  31, 1987. 
52.222.  On  May  26, 1988,  EPA 
the  Governor  of  California, 
to  section  110(a)(2)(H)  of  the 

Act,  that  the  above 
portions  of  the  California  SIP 
in  adequate  to  attain  and  maintain 
standard  and  requested  that 

in  the  existing  SIP  be 
(EPAs  SlP-Call).  On 
15, 1990,  the  Clean  Air  Act 
of  1990  were  enacted, 
aw  101-549, 104  Stat.  2399. 
at  42  IJ.S.C.  7401-7671q.  In 
section  182(b)(2)(C)  of  the 
ss  statutorily  required 
areas  to  submit 
y  available  cortrol  technolog>' 
rules  for  ail  major  sources  of 
November  15, 1992  (ihfr  RACT 
requirement). 

and  SDCAPCD  are 
d  as  serious  and  severe 
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bject  to  the  RACT  catch-up 
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The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  July  13, 
1994,  including  the  rules  being  acted  nn 
in  this  document.  This  document 
addresses  EPA's  proposed  action  for 
SMAQMD  Rule  458,  Large  Commercial 
Bakeries  and  SDCAPCD  Rule  67.24, 
Bakery  Ovens.  SMAQMD  and 
SDCAPCD  adopted  Rule  458  and  67.24, 
respectively,  on  June  7, 1994.  These 
submitted  rules  were  found  to  be 
complete  on  July  22, 1994  pursuant  to 
EPA's  completeness  criteria  that  are  std 
forth  in  40  CFR  Part  51  Appendix  V  » 
and  are  being  proposed  for  approval 
into  the  SIP. 

SMAQMD  Rule  458  and  SDCAPCD 
Rule  67.24  control  VOC  emissions  from 
bakery  ovens.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  The  rules  were  adopted  as  part  of 
each  district's  efforts  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  fcH-  ozone  and  in  response  to 
section  182(b)(2)(C).  The  following  is 
EPA's  evaluation  and  proposed  action 
for  these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  oi 
Implementation  Plans).  The  EPA 
interpretation  of  these  requiremonts, 
which  forms  the  basis  for  today's  action, 
appears  in  various  EPA  policy  guidance 
documents.*  Among  those  provisions  is 
the  requirement  that  a  VOC  rule  niust, 
at  a  minimum,  provide  for  the 
implementatio:;  of  RACT  for  .stationary 
sources  of  VOC  emissions.  This 
requirement  was  f.arried  forth  from  the 
pre-amerded  Act. 

For  the  purpose  of  assisting  state  a:id 
local  agencies  in  developing  R.^C^ 
rules,  EPA  prep?.rad  a  series  of  Control 
Technique  Guideline  (CTG)  documents 
The  CTGs  are  based  on  the  underlyiiig 
rHquironients  of  the  Act  and  spwjfy  the 


dm 

by 

181 

.S5 


sil 


Tlief 

Ignal 
upem 

VK 

iCal: 


56  i94  I 

((  mi 


n.s  of  QciuiltainiTwnl  and  were  rlussinml 
vr.  of  ta^v  pursuant  lo  wctions  107ld)and 
)n  ibo  date  of  eivic:nienl  of  |Ih>  tlA  A.  Sen 

(Nuvpmber  6, 1991 ). 
lia  did  not  niake  ihp  required  SIP 
s  by  November  15,  1992.  On  |anuary  1*>, 
1093,  thqEPA  made  a  T.nding  ot  failure  to  make  a 
pursuant  to  section  179  (aKl),  which 
IS-month  «an«fion  clock.  The  rules  lieing 
n  this  NPRM  whto  submitted  in  respoim! 
ending  of  failure  lo  sabmil.  KPA'u 


submilf.i 
started  h 
Ac.ted  on 
toihe 


Ef  ^ 


•iinr:n«l;vH  lieifnninattvin  that  a  complete  «iii)fnt|tal . 
ha(i  been  made  slopped  the  sanctions  clock. 

'  EPA  adopted  the  c^ompletenef.*  criteria  on 
February  IB.  l'»90  (55  FR  5830)  and,  pursuont  to 
section  1  Ul(kHlHA)  ol  tbfl  CAA,  r«vised  liw  crit«iia 
itn  AitgiiiM  26,  1991  (56  FR  4221S). 

'■Among  other  things.  Ihn  pre.«m>tndmenl 
^uiilflnct!  lonsLsls  of  thoMe  portions  of  the  pruposud 
post- me?  o7nne  and  rarhon  monoxide  poVn.y  th<<t 
«;onf  em  RACT,  52  F"R  4.'S044  (Noverr-ber  24,  i»»7): 
"Issues  Rebilin;;  to  VOC  RogiiUtion  Ciitpoicts, 
UePu  )<>rx:>As,  and  Deviations,  Cianficjitiafi  to 
Apiiendix  D  of  November  24,  19U7  Federal  Rcj^JMSri 
Notice"  (Blue  I^ook)  (notice  of  availabitity  was 
publisbttd  in  the  Federal. Register  on  (May  25, 
1988);  and  the  e«is!ing  control  terhniqiie  guideline 
(f.TtIs) 
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presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA.  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"catch-up"  their  RACT  rules.  See 
section  182(b)(2)(C).  For  some  source 
categories,  such  as  bakeries,  EPA  did 
not  publish  a  CTG.  In  such  cases,  the 
District  may  determine  what  controls 
are  required  by  reviewing  the  operation 
of  facilities  subject  to  the  regulation  and 
evaluating  regulations  for  similar 
sources  in  other  areas.  Bakery  sources 
have  been  subject  to  a  RACT  regulation 
since  1989  in  the  Bay  Area  Air  Quality 
Management  District.  EPA  did  publish 
an  Alternative  Control  Technology 
Document  (ACT)  entitled,  "Alternative 
Control  Technology  Document  for 
Bakery  Oven  Emissions",  EPA  453/R- 
92-017,  December  1992  as  guidance  for 
this  source  category.  Further 
interpretations  of  EPA  policy  are  found 
in  the  Blue  Book,  referred  to  in  footnote 
4.  In  general,  these  guidance  documents 
have  been  set  forth  to  ensure  that  VOC 
rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 
SMAQMDs  Rule  458.  Large 
Commercial  Bakeries,  and  SDCAPCD 
.,  Rule  67.24,  Bakery  Ovens,  are  new  rules 
which  were  adopted  to  control  VOC 
emissions  from  large  commercial 
bakeries  by  establishing  emissions 
reduction  standards,  recordkeeping 
requirements,  and  test  methods  for 
demonstration  of  compliance  vdth  the 
rule.  Detailed  evaluation  of  Rule  458, 
Large  Commercial  Bakeries,  and  Rule 
67.24,  Bakery  Ovens,  can  be  found  in 
the  Technical  Support  Documents  (TSD) 
dated  July  28, 1994. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA.  EPA 
regulations,  and  EPA  policy.  Therefore, 
SMAQMD,  Rule  458,  Large  Commercial 
Bakeries  and  SDCAPCD,  Rule  67.24, 
Bakery  Ovens,  are  being  proposed  for 
approval  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  Part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 


assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  L'.S.  E.P.A    427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  OMB  has  exempted  this  action 
fronj  review  under  Executive  Order 
12866. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Authority:  42  U.S.C.  7401-r671q. 

Dated:  November  30, 1994. 
John  Wise, 

Acting  Regional  Administrator 
IFR  Doc.  94-30211  Filed  12-7-94;  8:45  am) 
BILUNG  CODE  6S60-60-P 


40  CFR  Part  70 
[AD-FRL-6118-6J 

Clean  Air  Act  Proposed  interim 
Approval  of  the  TWe  V  Operating 
Permit  Programs  for  Nineteen 
Calffomia  Air  Pollution  Control 
Districts 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  source- 
categorj-limited  interim  approval  of  the 
Operating  Permits  Programs  submitted 
by  the  California  Air  Resources  Board 
on  behalf  of  Amador  County  Air 
Pollution  Control  District  (APCD),  Butte 
County  APCD.  Calaveras  Coimty  APCD. 


Colusa  County  APCD,  El  Dorado  County 
APCD,  Feather  River  Air  Quality 
Management  District  (AQMD),  Great 
Basin  Unified  APCD,  L-noerial  County 
APCD,  Kern  County  APCD,  Lassen 
County  APCD.  Mendocino  County 
APCD,  Modoc  County  APCD.  North 
Coast  Unified  AQMD.  Northern  Sierra 
AQMD,  Northern  Sonoma  County 
APCD,  Placer  Ccunty  APCD.  Siskiyou 
County  APCD,  Tuolumne  County  APCD. 
and  Yolo-Solano  AQMD.  These 
Programs  were  submitted  for  the 
purpose  of  complying  with  Federal 
requirements  in  title  V  of  the  Clean  Air 
Act  which  mandates  that  States 
develop,  and  submit  to  the  EPA, 
programs  for  issuing  operating  permits 
to  ail  major  stationary  sources  and  to 
certain  other  sources. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
January  9, 1995. 

ADDRESSES:  Comments  on  these    . 
programs  should  be  addressed  to  Sara 
Bartholowmew,  Operating  Permits 
Section.  A-5-2,  Air  and  Toxics 
Division.  U.S.  EPA-Region  IX,  75 
Havrthome  Street,  San  Francisco, 
California  94105. 

Copies  of  the  submissions  and  other 
supporting  information  used  in 
developing  the  proposed  interim 
approvals  of  these  programs  including 
the  Technical  Support  Documents  are 
available  for  inspection  during  normal 
business  hours  at  the  following  location 
Operating  Permits  Section,  A-5-2.  Air 
and  Toxics  Division.  U.S.  EPA-Region 
IX.  75  Hawthorne  Street.  San  Francisco. 
California  94105. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
infonnation,  please  contact:  Sara 
Bartholowmew,  Operating  Permits 
Section,  A-5-2,  Air  and  Toxics 
Division,  U.S.  EPA-Region  IX,  75 
Hawthorne  Street,  San  Francisco, 
California  94105.  (415)  744-1170. 

SUPPLEMENTARY  INFORMATION; 

I.  Background  and  Purpose 

A.  Introduction 

As  required  under  title  V  of  the  Clean 
Air  Act  ("the  Act")  as  amended  (1990). 
the  EPA  has  promulgated  rules  that 
define  the  minimimi  elements  of  an 
approvable  State  operating  permits 
program  and  the  corresponding 
standards  and  procediu^s  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  State  operating 
permits  programs  (see  57  FR  32250  (July 
21.  1992)).  These  rules  are  codified  at  4(1 
CFR  part  70.  Title  V  requires  States  to 
develop,  and  submit  to  EPA,  programs 
for  issuing  these  operating  permits  to  ail 
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major  stationary  sources  and  to  certain 
other  sources. 

The  Act  requires  that  States  develop 
and  submit  these  programs  to  the  EPA 
by  November  15, 1993,  and  that  EPA  act 
to  approve  or  disapprove  each  program 
within  one  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outUne  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  the  EPA  may 
grant  the  program  interim  approval  for 
a  period  of  up  to  2  years.  If  the  EPA  has 
not  fully  approved  a  program  by  2  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

II.  Proposed  Action  and  implications 

A.  Analysis  of  State  Submission 

The  analysis  contained  in  this 
document  focuses  on  the  major 
elements  of  the  Districts'  title  V 
operating  permits  program  submissions 
and  on  specific  elements  that  must  be 
corrected  to  meet  the  minimimi 
requirements  of  40  CFR  part  70.  The 
nineteen  District  programs  are  based  on 
a  model  rule  and  program  description 
developed  by  the  California  Air 
Resources  Board  (CARB).  As  a  result, 
the  programs  are  very  similar.  A 
detailed  analysis  of  each  program  can  be 
found  in  Technical  Support  Document 
(TSDs)  for  each  District.  The  full 
program  submittals,  TSDs,  and  other 
relevant  materials  are  available  for 
public  review  in  the  pubUc  docket  for 
this  proposal.  The  docket  may  be 
viewed  during  regular  business  hours  at 
the  address  listed  above. 

1.  Title  V  Support  Materials 

In  submitting  each  District's  title  V 
program,  CARB  requested  source 
category-limited  interim  approval  for 
the  program  because  California  statute 
(Health  and  Safety  Code  (H.S.C.)  section 
42310  (e))  currently  exempts 
agricultural  sources  from  all  permitting 
requirements  including  title  V.  Each 
District's  submission  contains  a 
complete  program  description.  District 
implementing  and  supporting 
i^gulations.  application  and  reporting 
forms,  and  other  supporting 
information.  In  addition,  CARB 
submitted  for  all  Districts  in  the  State  a 
single  Attorney  General's  opinion, 
enabling  legislation,  and  certain  other 
information  regarding  State  law. 

EPA  has  reviewed  each  District's 
program  to  assure  that  it  contains  all  the 
elements  required  by  §  70.4(b)  (Elements 
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of  the  initial  program  submission).  EPA 
has  found  each  program  complete 
pursuant  to  §  70.4(e)(1)  in  letters  to 
CARB  on  Jmuary  13, 1994  (El  Dorado 
and  Kern),  lanuary  28, 1994 
(Tuolumnef ,  February  4,  1994  (Butte. 
Great  Basiii,  Lassen,  Mendocino,  and 
Siskiyou),  March  4.  1994  (Feather  River, 
Modoc,  Ncwthem  Sonoma,  and  Placer), 
April  22, 1^94  (Colusa  and  North  Coast), 
May  20, 1^4  (Imperial),  )une  22, 1994 
(Northern  Sierra).  October  19, 1994 
(Amador),  October  26,  1994  (Yolo- 
Solano),  aiid  November  9, 1994 
(Calaveras! 

Prior  to  inal  action  to  approve  these 
operating  permit  programs,  EPA  intends 
to  have  in  jilace  an  implementation 
agreement  with  each  District  that  will 
address  daja  management,  acid  rain 
provisions!  procedures  for  delegation  of 
hazardous  air  pollutant  standards  imder 
section  112(1)  of  the  Act,  and  other 
elements  r^arding  the  implementation 
of  the  Dist  ict's  title  V  program. 

2.  Title  V  ( )perating  Permit  Regulations 
and  Progr^n  Implementation 


Program 

This  sec  ion  discusses  how  the 
Districts'  r  lies  in  general  comply  with 
the  require  ments  of  part  70.  In  each 
case,  the  I  istrict's  rules/regulations  are 
identical  tp  or  very  similar  to  the  CARB 
model;  th^efore,  the  discussion  below 
is  applicable  to  all  nineteen  programs.  If 
a  District's  program  differs  substantially 
from  the  OARB  model  in  a  way  that  is 
not  fully  abprovable  under  part  70,  it  is 
noted  in  tie  discussion  on  each  District 
later  in  th  s  document. 

Applicdbility.  All  programs  meet  the 
source  ap  licability  requirements  of 
§§  70.2  (D  ifinitions)  and  70.3 
(Applicab  lity)  except  that  current 
California  law  exempts  agricultural 
sources  fri  im  all  permitting 
requireme  its  including  title  V.  This 
exemptioi  must  be  removed  firom  State 
law  in  ore  er  for  the  District  programs  to 
receive  fu  1  approval.  All  programs 
opted  to  c  efer  the  permitting  of  minor 
sources  si  bject  to  New  Source 
Performai  ce  Standards  (NSPS)  or 
National '  mission  Standards  for 
Hazardou ;  Air  Pollutants  (NESHAP)  as 
allowed  u  ider  §  70.3  (b)(1). 

Permit  \  application.  The  programs 
substantii  lly  meet  the  application 
deadlines  and  application  content 
requirem(  nts  of  §  70.5  (Permit 
applicatic  ns).  Each  program  contains 
the  appli(  ation  forms  that  the  District 
intends  t<  use  for  initial  permit,  permit 
renewal,  i  nd  permit  modification 
applicatic  ns.  In  this  action,  the  EPA  is 
proposin    to  approve  the  application 
forms  as  lart  of  each  District's  program. 
All  rules  -equire  sources  to  list  all 
emission  units  in  sufHcient  detail  to 


establish  applicable  requirements  and 
permit  fees.  EPA  has  identified  several 
interim  approval  issues  regarding 
permit  application  requirements  that 
must  be  corrected  for  full  approval.  The 
interim  approval  issues  are  discussed  in 
detail  later  in  this  document.  In  the 
TSD,  EPA  has  also  identified  other 
recommended  changes  that  are  not 
required  for  full  approval  but  would 
improve,  clarify,  or  strengthen  the 
Districts'  part  70  programs. 

Insignificant  activities.  Section 
70.4(b)(2)  requires  States  to  include  in 
their  part  70  programs  any  criteria  used 
to  determine  insignificant  activities  or 
emission  levels  for  the  purposes  of 
determining  complete  applications. 
Section  70.5(c)  states  that  an  application 
for  a  part  70  permit  may  not  omit 
information  needed  to  determine  the 
applicability  of,  or  to  impose,  any 
applicable  requirement,  or  to  evaluate 
appropriate  fee  amounts.  Section  70.5(c) 
also  states  that  EPA  may  approve,  as 
part  of  a  State  program,  a  list  of 
insignificant  activities  and  emissions 
levels  which  need  not  be  included  in 
permit  applications.  Under  part  70,  a 
State  must  request  and  EPA  must 
approve  as  part  of  that  State's  program 
any  activity  or  emission  level  that  the 
State  wishes  to  consider  insigniHcant. 
Part  70,  however,  does  not  establish 
appropriate  emission  levels  for 
insignificant  activities,  relying  instead 
on  a  case-by-case  determination  of 
appropriate  levels  based  on  the 
particular  circumstances  of  the  part  70 
program  under  review. 

Except  for  Mendocino  County,  each 
Districts  provided  its  current  permit 
exemption  list  as  its  Ust  of  insignificant 
activities.  Several  of  these  lists  provide 
unbounded  discretion  to  the  APCO  to 
determine  additional  exemptions.  Most 
programs  either  provided  no  criteria  or 
stated  that  their  criteria  for 
insignificance  was  the  list  of  activities 
in  their  current  permit  exemption  list. 
Only  in  the  Northern  Sonoma  County 
APCD  program  provided  detailed 
information  on  the  emission  levels  from 
the  exempted  activities.  Because  EPA 
was  provided  no  criteria  or  information 
on  the  level  of  emissions  of  activities  on 
most  Districts'  exemptions  list  and  no 
demonstration  that  these  activities  are 
unlikely  to  be  subject  to  an  applicable 
requirement,  EPA  cannot  propose  full 
approval  of  these  exemption  lists  as  the 
basis  for  determining  insignificant 
activities. 

Several  programs  (including 
Mendocino)  stated  that  their  criteria  for 
insignificant  activities  was  the 
significance  levels  for  their  new  source 
review  regulations.  These  signficance 
levels  are  the  federal  major  modification 
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thresholds  and  are  set  at  a  substantial 
fraction  of  the  major  source  thresholds 
for  all  areas  and  would  almost  certainly 
exclude  units  with  applicable 
requirements.  EPA.  therefore,  finds  that 
emission  levels  at  the  federal  major 
modification  thresholds  are  too  high  to 
be  considered  insignificant. 

For  other  State  programs,  EPA  has 
proposed  to  accept,  as  sufficient  for  full 
approval,  emission  levels  for 
insignificant  activities  of  2  tons  per  year 
of  regulated  air  pollutants  and  the  lesser 
of  1000  pounds  per  year,  section  1 1 2(g) 
de  minimis  levels,  or  other  title  I 
significant  modification  levels  for  HAPs 
and  other  toxics  (40  CFR 
52.21  (b)(23)(i)).  EPA  beUeves  Uiat  these 
levels  are  sufficiently  below 
applicability  thresholds  for  most 
applicable  requirements  to  assure  that 
no  unit  potentially  subject  to  an 
applicable  requirement  is  left  off  a  part 
70  appUcation  and  are  consistent  with 
current  permitting  thresholds  for  the 
nineteen  Districts  under  consideration 
here.  EPA  is  requesting  comment  on  the 
appropriateness  of  these  emission  levels 
for  determining  insignificant  activities 
in  these  Districts.  This  request  for 
comment  is  not  intended  to  restrict  the 
ability  of  individual  Districts  to  propose 
and  EPA  to  approve  other  emission 
levels  if  the  District  demonstrates  that 
such  alternative  emission  levels  are 
insignificant  compared  to  the  level  of 
emissions  from  and  types  of  units  that 
are  permitted  or  subject  to  applicable 
requirements. 

Permit  content.  The  rules 
substantially  meet  the  permit  content 
requirements  of  §  70.6  (Permit  content) 
including  assuring  compliance  with  all 
applicable  requirements,  monitoring 
and  related  recordkeeping  and  reporting 
requirements,  compliance  requirements, 
and  emergency  provisions.  None  of  the 
programs  opted  to  use  general  permits 
or  the  permit  shield.'  In  addition,  the 
programs  substantially  meet  the 
operational  flexibility  requirements  of 
§  70.4(b)(12).  EPA  has  identified  several 
problem.s  with  the  permit  content  and 
the  operational  flexibihty  provisions 
that  must  be  corrected  for  full  approval. 
The  interim  approval  issues  are 
discussed  in  detail  later  in  this 
document.  In  the  TSD,  EPA  has  also 
identified  other  recommended  changes 
that  are  not  required  for  full  approval 


'  The  PUcer  County  program  description  contains 
a  discussion  of  the  District  s  intent  to  implement  a 
permit  shield.  Placer's  part  70  rule,  however,  does 
not  provide  for  the  permit  shield  in  §  7O.6(0  but 
rather  contains  conditions  for  the  application  shield 
in  §  70.S(a)(2)  and  provisions  for  implementing 
modifications  prior  to  EPA  review  which  do  not 
meehthe  requirements  of  §  70.7  and  §  70.8.  This  is 
iliscussed  furthor  in  the  TSD  and  in  the  diacussion 
of  the  Plarer  program  later  in  this  notice. 


but  would  improve,  clarify,  or 
strengthen  the  Districts'  part  70 
programs. 

Permit  issuance  and  modifications. 
All  programs  provide  adequate  criteria 
and  procedures  for  deeming 
applications  complete  as  required  by 
§  70.5(a)(2).  Most  programs  provide 
deadlines  and  procedures  (including 
public  participation  and  EPA/affected 
state  review)  for  acting  on  permits 
consistent  with  §  70.7  (a)  (Action  on 
applications)  and  (h)  (Public 
participation)  and  §  70.8  (Permit  review 
by  EPA  and  affected  States);  the 
exceptions  are  noted  in  the  discussions 
of  each  District's  program.  All  programs 
have  permit  modification  procedures 
that  are,  for  the  most  part,  consistent 
with  §  70.7  (e)  (Permit  modifications). 
All  programs  contain  procedures  that 
allow  new  emission  units  that  do  not 
trigger  major  source  NSR.  are  not  acid 
rain  units,  and  whose  operations  are  not 
addressed  or  prohibited  by  the  existing 
part  70  permit  to  be  handled  "off- 
permit."  EPA  has  identified  several 
problems  with  the  permit  issuance  and 
modification  procedures  that  must  be 
corrected  for  full  approval.  The  interim 
approval  issues  are  discussed  in  detail 
later  in  this  document.  In  the  TSD,  EPA 
has  also  identified  other  recommended 
changes  that  are  not  required  for  full 
approval  but  would  improve,  clarify,  or 
strengthen  the  Districts'  part  70 
programs. 

Definition  of  title  I  modification.  Part 
70  prohibits  changes  that  are 
modifications  under  any  provisions  of 
title  I  of  the  Clean  Air  Act  ("title  I 
modifications")  from  being  treated  as 
minor  permit  modifications,  being  made 
"off-permit,"  or  being  made  under  an 
operational  flexibility  provision.  None 
of  the  Districts'  programs  specifically 
define  "title  I  modification"  although  it 
is  clear  fttjm  the  use  of  the  term  that  the 
programs  do  not  treat  changes  reviewed 
under  a  minor  source  preconstruction 
review  program  ("minor  NSR  changes  ") 
as  title  I  modifications.  See,  for 
example,  the  distinction  made  between 
"a  modification  under  Title  I  of  the 
CAA"  and  '"anv  provision  of  (the 
District  NSR  and  PSD  rules)"  in 
Amador's  Rule  500,  sections  V.I;  and 
V.I.3.C.  See  also  the  discussion  on 
operational  flexibility  in  each  District's 
Program  Description:  "Title  I 
modifications  include  a  modification 
that  is  ma/or  under  federal  NSR  *  *  •, 
a  modification  that  is  mo/or  under  PSD 
*   •   *  "  (Emphasis  added). 

The  EPA  is  currently  in  the  process  of 
determining  the  proper  definition  of 
title  I  modification.  As  further  explained 
below,  EPA  has  solicited  public 
comment  on  whether  the  phrase 


"modification  under  any  provision  of 
title  I  of  the  Act"  should  be  interpreted 
to  mean  literally  any  change  at  a  source 
that  would  trigger  permitting  authority 
review  under  regulations  approved  or 
promulgated  under  title  I  of  the  Act. 
This  would  include  State  and  District 
preconstruction  review  programs 
approved  by  EPA  as  part  of  the  State 
bnplementation  Plan  under  section 
110(a)(2)(C)  of  the  Clean  Air  Act. 

On  August  29,  1994,  EPA  proposed 
revisions  to  the  interim  approval  criteria 
in  40  CFR  70.4(d)  to,  among  other 
things,  allow  State  programs  with  a 
more  narrow  treatment  or  definition  of 
title  I  modifications  to  receive  interim 
approval  (59  FR  44572).  In  that  notice. 
EPA  explained  its  view  that  the  better 
reading  of  title  I  modifications  includes 
minor  NSR,  and  solicited  public 
comment  on  the  proper  interpretation  of 
that  term  (59  FR  44573).  EPA  stated  that 
if,  after  considering  the  public 
comments,  it  continues  to  believe  that 
the  phrase  "title  I  modifications"  should 
je  interpreted  as  including  minor  NSR 
Ganges,  it  would  revise  the  interim 
ipproval  criteria  as  needed  to  allow 
States/Districts  with  narrower 
lefinitions  to  be  eligible  for  interim 
-■pproval. 

The  EPA  ho])es  to  finalize  its 
rulemaking  revising  the  interim 
approval  criteria  under  40  CFR  70.4  (dj 
expeditiously.?  If  EPA  estabUshes  in  its 
rulemaking  that  the  definition  of  title  1 
modifications  can  be  interpreted  to 
exclude  changes  reviewed  under  minor 
NSR  prtJgrams,  the  Districts'  treatment 
of  title  I  modifications  would  be  fully 
consistent  with  part  70.  Conversely,  if 
EPA  estabhshes  through  the  rulemaking 
that  the  definition  must  include  changes 
reviewed  under  minor  NSR.  the 
Districts'  treatment  of  title  I 
modifications  will  become  a  basis  for 
interim  approval.  If  the  treatment 
becomes  a  basis  for  interim  approval  as 
a  result  of  EPA's  rulemaking,  each  of  the 
nineteen  Districts  would  be  required  to 
revise  its  treatment  of  title  I 
modifications  to  conform  to  the 
requirements  of  part  70. 

Accordingly,  today's  proposed 
approval  does  not  identify  the  Distrims 
treatment  of  title  I  modification  as 
necessary  grounds  for  interim  approval 
Again,  although  EPA  has  reasons  for 
believing  that  the  better  interpretation  of 


'Publication  of  the  proposed  mterim  dpp:uv..i 
(j-iteria  revisions  was  delayed  until  August  29. 
1994,  and  EPA  received  several  requests  to  extern! 
the  public  comment  period  until  November  27 
1994.  Given  the  importance  of  the  issues  m  i.^iit 
rulemaking  to  States,  sources,  and  the  public,  b-t 
mindful  of  the  need  to  take  action  quickly.  EPA 
agreed  to  extend  ttie  comment  penod  until  ffctobiv 
28.  1994  (.See  59  FR  52122  (October  14.  ^t^\ 
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title  I  modifications  is  the  bioader  one, 
EPA  does  not  believe  that  it  is 
appropriate  to  determine  whether  this  is 
a  program  deficiency  until  EPA 
completes  its  rulemaking  on  this  issue. 

3.  District  Title  V  Compliance 
Provisions 

California  statute  and  District  rules 
and  regulations  provide  the  Districts 
with  the  enforcement  authorities 
required  by  §  70.11  (Requirements  for 
enforcement  authority).  See  the 
California  Attorney  General's  Opinion 
and  the  TSDs  (especially  Attachments  A 
and  F)  for  further  detail. 

Variances.  The  Hearing  Boards  of  all 
nii^teen  Districts  have  the  authority  to 
issue  variances  bom  requirements 
imposed  by  State  and  local  law.  Sec 
H.S.C.  sections  42350  et  seq.  In  the  legal 
opinion  submitted  with  California 
operating  permit  programs,  California's 
Attorney  General  states  that  "Itjhe 
variance  process  is  not  part  of  the  Title 
V  permitting  process  and  does  not  affect 
federal  enforcement  for  violations  of  the 
requirements  set  forth  in  a  Title  V 
permit."  (Emphasis  in  original.) 
EPA  regards  State  and  District 
variance  provisions  as  wholly  external 
to  the  programs  submitted  for  approval 
under  part  70  and  consequently  is 
proposing  to  take  no  action  on  these 
provisions  of  State  and  local  law.  EPA 
has  no  authority  to  approve  provisions 
of  state  and  local  law  that  are 
inconsistent  with  the  Act.  EPA  does  not. 
recognize  the  ability  of  a  District  to 
grant  relief  from  the  duty  to  comply 
with  a  federally-enforceable  part  70 
permit,  except  where  such  relief  is 
granted  through  procedures  allowed  by 
part  70.  A  part  70  permit  may  be  issued 
or  revised,  consistent  with  part  70 
permitting  procedures,  to  incorporate 
those  terms  of  a  variance  that  are 
consistent  with  applicable 
requirements.  A  part  70  permit  may  also 
incorporate,  via  part  70  permit  issuance 
or  revision  procedures,  the  schedule  of 
compliance  set  forth  in  a  variance. 
However.  EPA  reserves  the  right  to 
pursue  enforcement  of  applicable  ^ 
requirements  notwithstanding  the 
existence  of  a  compliance  schedule  in  a 
permit  to  operate.  This  is  consi.stenl 
with  §  70.5  (c)(8)(iii)(C).  which  states 
that  a  schedule  of  compliance  "shall  be 
supplemental  to.  and  shall  not  sanction 
iioncompliar.ee  with,  the  applicable 
requirements  on  which  it  is  basod." 
.    Prompt  reporting  of  deviations. 
Section  70.6  (a)(3)(iii)(B)  states  that 
permits  must  require  prompt  reporting 
of  doviations  from  the  permit 
rcquiroraenls  and  that  the  District  shall 
define  "prompt"  in  relation  to  the 
«l<!t;ree  and  type  of  deviation  likely  to 


occur  an  1  the  applicable  requirements. 
The  Dist  icts'  rules  do  not  define 
"prompt "  and  instead  leave  the 
determii  ation  of  what  constitutes 
"prompi  "  to  the  discretion  of  the  Air 
PoUutio  I  Control  Officer.  Although  the 
permit  p  rogram  regulations  should 
define  "  )rompt"  for  purposes  of 
adminis  rative  efficiency  and  clarity,  it 
is  acceptable  to  define  the  term  in  each 
individual  permit.  The  EPA  believes 
that  proi  npt  means  reporting  a  deviation 
within  t  vo  to  ten  days  of  the  deviation. 
Two  to  I  en  days  is  sufficient  time  in 
most  cafes  to  protect  public  health  and 
safety  aa  well  as  to  provide  a 
forewar  ling  of  potential  problems.  For 
sources  wiA  a  low  level  of  excess 
emissio  is,  a  longer  time  period  may  be 
accepta  »le.  However,  prompt  reporting 
must  be  more  frequent  than  the 
semiani  ual  reporting  requirement,  since 
this  is  a  separate  reporting  obligation 
imder  §  70.6  (a)(3)(iii)(A).  Where 
"promp  t"  is  defined  in  the  individual 
permit  lut  not  in  the  program 
regulati  ans,  the  EPA  may  veto  permits 
that  do  [lot  require  sufficiently  prompt 
reportii  g  of  deviations. 

4.  Perm  it  Fee  Demonstration 
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502  (b)(3)  of  the  Act  and 
i)  require  that  each  permitting 
collect  fees  sufficient  to  cover 
reast)nable  direct  and  indirect  costs 
to  develop  and  administer  its 
( iperating  permits  program.  Each 
program  submittal  must  contain 
detailed  demonstration  of  fee 

or  a  demonstration  that 
e  fees  collected  from  title  V 
meet  or  exceed  $25  per  ton  of 
ns  per  year  (adjusted  from  1989 
Consumer  Price  Index  (CPI)).  The 
ton  amount  is  presumed,  for 
approval,  to  be  sufficient  to 
reasonable  program  costs  and 
thusireferred  to  as  the  "presiunptive 
.    (§  70.9  (b){2)(i)).  All 
nineteen  Districts  have  opted  to  make  a 
presur  iptive  minimum  fee 


demoG  stration. 
Cun  sntly.  the  nineteen  Districts 
fur  permitting  based  on 
<  ombination  of  equipment  type 
size,  number  of  emission  imits, 
ing  action,  and  actual  cost 'of 
All  Districts  have  adopted 
ppl(  mental  fee  rules  or  revised 

fee  rules  to  assure  that  title  V 
(either  individually  or  in  the 
will  pay  fees  that  will  remain 
^ove  the  CPI-adjusted 

ive  minimum.  Most  of  these 
fees  afe  at  $29.26  per  ton.  All  nineteen 
Distrii  ts  demonstrated  in  their  program 
descri  Mions  that  the  presumptive 
minitium  fe«;s  are  adequate  to  cover  the 
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!S 


<  ite) ' 


direct  and  indirect  costs  of  their  part  70 
programs. 

5.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Section  11 2-hazardous  air 
pollutants.  The  Districts  have 
demonstrated  in  their  part  70  program 
submissions  adequate  legal  authority  to 
implement  and  enforce  all  section  112 
requirements  through  the  part  70 
permit.  This  legal  authority  is  contained 
in  the  State  of  California  enabUng 
legislation  and  in  regulatory  provisions 
in  each  District's  rule  defining 
"applicable  requirements"  and 
mandating  that  all  applicable 
requirements  must  be  incorporated  into 
permits.  The  EPA  has  determined  that 
this  legal  authority  is  sufficient  to  allow 
the  Districts  to  issue  permits  that  assure 
compliance  with  all  section  112 
requirements.  For  further  discussion  on 
the  District's  legal  authority,  please  refer 
to  the  TSDs  accompanying  this  action 
and  the  April  13. 1993  guidance 
memorandum  entitled.  "Title  V  Program 
Approval  Criteria  for  Section  112 
Activities."  signed  by  John  Seitz. 
Director.  Office  of  Air  Qualify  Planning 
and  Standards,  USEPA. 

b.  Title  rV-acid  rain.  No  Districts  in 
California  have  Phase  I  acid  rain  soiux;es 
and  only  two  of  the  nineteen  Districts 
whose  part  70  programs  are  being 
considered  in  this  document  have 
identified  Phase  II  sources.  These  two 
Districts  are  North  Coast  Unified  AQMD 
and  Imperial  County  APCD.  Neither  of 
these  two  Districts  has  submitted 
complete  acid  rain  programs  nor  has 
committed  to  adopt  such  programs  by 
January  1, 1995.  The  adoption  of 
complete  acid  rain  programs  is  an 
interim  approval  issue  for  both  of  these 
two  Districts.  Many  of  the  other  Districts 
have  provided  commitments  to 
expeditiously  adopt  the  appropriate 
regulatory  authority  necessary  to  issue  a 
timely  title  IV  permit  to  any  new  or 
existing  source  in  the  District  that 
becomes  subject  to.  or  wants  to  opt  into, 
the  acid  rain  program.  For  Districts  that 
have  not  made  this  commitment  and  do 
not  have  any  identified  Phase  il  sources, 
the  EPA  will  require  this  commitment 
as  part  of  the  District-EPA 
implementation  agreement. 

B.  Proposal  for  and  Implications  of 
Interim  Approval 

Because  the  programs  substantially 
meet  the  requirements  of  part  70.  the 
EPA  is  proposing  to  grant  source- 
category  limited  interim  approval  to  the 
operating  permits  programs  submitted 
by  the  California  Air  Resources  Board 
on  behalf  of  Amador  County  APCD 
(received:  December  27.  1993.  August  3 
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and  September  20,  1994).  Butte  County 
APCD  (received:  November  16, 1993),' 
Calaveras  County  APCD  (received: 
October  31, 1994),  Colusa  County  APCD 
(received:  February  24, 1994),  El  Dorado 
County  APCD  (received:  November  16, 
1993),  Feather  River  AQMD  (received: 
December  27. 1993),  Great  Basin  Unified 
APCD  (received:  January  12, 1994), 
Imperial  County  APCD  (received: 
January  12  and  March  24,  1994),  Kern 
County  APCD  (received:  November  16, 
1993),  Lassen  County  APCD  (received: 
January  12, 1994).  Mendocino  County 
APCD  (received:  December  27, 1993). 
Modoc  County  APCD  (received: 
December  27, 1993),  North  Coast 
Unified  AQMD  (received:  February  24, 
1994),  Northern  Sierra  AQMD  (received: 
June  3, 1994).  Northern  Sonoma  County 
APCD  (received:  January  12,  1994). 
Placer  County  APCD  (received: 
December  27, 1993),  Siskiyou  County 
APCD  (received:  December  6, 1993). 
Tuolumne  Coimty  APCD  (received: 
November  16,  1993),  and  Yolo- Solano 
AQMD  (received:  June  6  and  October 
14, 1994). 

If  EPA  were  to  finafize  these  proposed 
interim  approvals,  they  would  extend 
for  two  years  following  the  effective 
date  of  the  final  interim  approvals  and 
could  not  be  renewed.  During  the 
interim  approval  period,  each  District 
would  be  protected  from  sanctions,  and 
EPA  would  not  be  obligated  to 
promulgate,  administer  and  enforce  a 
Federal  permits  program  for  the  District. 
Permits  issued  under  a  program  with 
interim  approval  have  full  standing  with 
respect  to  part  70,  and  the  1-year  time 
period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  the  effective  date  of  the  interim 
approval,  as  does  the  3-year  time  period 
for  processing  the  initial  permit 
applications. 

Following  final  interim  approval,  if 
the  District  fails  to  submit  a  complete 
corrective  program  for  full  approval  by 
the  date  six  months  before  expiration  of 
the  interim  approval,  EPA  will  start  an 
18-month  clock  for  mandatory 
sanctions.  If  the  District  then  faik  to 
submit  a  corrective  program  that  EPA 
finds  complete  before  the  expiration  of 
that  18  month  period,  EPA  will  be 
required  to  apply  one  of  the  sanctions 
in  section  179(b)  of  the  Act,'  which 
would  then  remain  in  effect  until  EPA 
determines  that  the  District  has 
corrected  the  deficiency  by  submitting  a 


complete  corrective  program.  Moreover, 
if  the  Administrator  found  a  lack  of 
good  faith  on  the  part  of  a  District  with 
a  non-attainment  area,  both  sanctions 
under  section  179(b)  would  apply  after 
the  expiration  of  the  18-month  period 
until  the  Administrator  determines  that 
the  District  has  come  into  compliance. 
For  Districts  with  non-attaiimient  areas, 
a  second  sanction  would  be  imposed  if. 
six  months  after  application  of  the  first 
sanction,  the  District  still  has  not 
submitted  a  corrective  program  that  EPA 
has  found  complete. 

If,  following  final  interim  approval. 
EPA  disapproves  the  District's  complete 
corrective  program,  EPA  will  be 
required  to  apply  one  of  the  section  179 
(b)  sanctions  on  the  date  18  months  after 
the  effective  date  of  the  disapproval, 
unless  prior  to  that  date  the  District  has 
submitted  a  revised  program  and  EPA 
has  determined  that  it  corrected  the 
deficiencies  that  prompted  the 
disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  a  District  with  a  non- 
attainment  area,  both  sanctions  under 
section  179(b)  would  apply  after  the 
expiration  of  the  18-month  period  until 
the  Administrator  determines  that  the 
District  has  come  into  compliance.  For 
Districts  with  non-attainment  areas,  a 
second  sanction  would  be  imposed  if, 
six  months  after  application  of  the  first 
sanction,  the  District  still  has  not 
submitted  a  revised  program  that  EPA 
has  determined  corrects  the 
deficiencies. 

In  addition,  discretionary  sanctions 
may  be  appUed  when  warranted  any 
time  after  the  end  of  an  interim  approval 
period  if  a  District  has  not  timely 
submitted  a  complete  corrective 
program  or  EPA  has  disapproved  a 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  a  District  program  by  the 
expiration  of  an  interim  approval  and 
that  expiration  occurs  after  November 
IS,  1995,  EPA  must  promulgate, 
administer  and  enforce  a  Federal 
permits  program  for  that  District  upon 
interim  approval  expiration. 

C.  District  Interim  Approval  Issues 
Common  to  All  Nineteen  Districts 


'There  are  two  sanctions  available  under  sections 
502  (d)(2)(B)  and  1 79  (b)  of  the  Act.  The  first  is  a 
prohibition  on  highway  funding  and  approvals  and 
the  second  one  is  an  increase  in  the  emissions  offset 
ratio  for  new  or  modified  sources.  The  latter 
sanction  is  available  only  in  areas  designated  non- 
•itl.iinmr>nl  for  oni;  or  more  criteria  pollutant. 


In  order  to  receive  full  approval  for  its 
part  70  program  and  rule,  each  District 
must  make  the  following  changes: 

(1)  Provide  a  demonstration  that 
activities  that  are  exempt  from  part  70 
permitting  are  truly  insignificant  and 
are  not  Ukely  to  be  subject  to  an 
applicable  requirement.  Alternatively, 
the  District  may  restrict  the  exemptions 
(including  any  director's  discretion 
provisions)  to  activities  that  are  not 
likely  to  be  subject  to  an  applicable 


requirement  and  emit  less  than  District- 
established  emission  levels.  The  District 
should  establish  separate  emission 
levels  for  HAPs  and  for  other  regulated 
pollutants  and  demonstrate  that  these 
emission  levels  are  insignificant 
compared  to  the  level  of  emissions  from 
and  type  of  units  that  are  required  to  be 
permitted  or  subject  to  applicable 
requirements.  This  is  a  condition  for  full 
approval  for  all  Districts  except  for 
Mendocino  County  AQMD  and 
Northern  Sonoma  County  APCD 

(2)  Revise  the  exemption  list  to 
remove  the  general  exemption  for 
agricultural  production  sources  or  to 
restrict  the  exemptions  to  non-title  V 
sources.  Insignificant  activities  at 
agricultural  production  sources  may 
still  be  listed.  This  is  a  condition  for  full 
approval  for  all  District  programs  except 
for  Great  Basin  Unified  APCD  and 
Lassen  County  APCD  which  do  not  have 
general  exemptions  for  agricultural 
operations  in  their  exemption  lists  and 
for  Mendocino  County  which  did  not 
provide  a  list  of  exempted  activities 

(3)  Revise  the  rule's  application 
content  requirements  so  that  any 
compliance  schedule  required  by  the 
rule  for  a  source  not  in  compliance  must 
resemble  and  be  at  least  as  stringent  as 
that  contained  in  any  judicial  consent 
decree,  administrative  order,  or 
schedule  approved  by  the  hearing  board 
to  which  the  soim:e  is  subject  as 
required  by  §  70.5  (cK4)(iii)(C)  rather 
than  simply  a  schedule  of  compliance 
approved  by  the  District's  hearing 
board. 

(4)  Revise  the  rule's  application 
content  requirements  to  clarify  that  all 
reports  and  other  documents  submitted 
in  the  permit  appUcation  must  be 
certified  by  the  responsible  official  as 
required  by  §  70.5  (d)  and  to  provide  the 
full  text  of  the  responsible  officials 
certification  in  §  70.5  (d).  This  is  an 
interim  approval  issue  for  all  Districts 
except  Yolo-Solano  AQMD  whose  rule 
already  requires  this. 

(5)  Provide  in  the  rule  a  permit 
application  deadline  for  sources  that 
become  subject  to  the  District's  part  70 
rule  after  the  rule's  effectiveness  date  for 
reasons  other  than  commencing 
operation.  This  deadline  cannot  be  any 
later  than  12  months  after  the  source 
becomes  subject  to  the  rule  as  required 
by  §  70.5  (a)(1).  This  is  a  condition  for 
full  approval  for  all  District  programs 
except  for  Northern  Sierra  AQMD  and 
Yolo-Solano  AQMD  whose  rules  already 
contain  this  deadline. 

(6)  Revise  the  rule's  permit  issuance 
procedures  to  provide  for  notify  ing  the 
EPA  and  affected  States  in  writing  of 
any  refusal  by  the  District  to  accept  all 
recommendations  for  the  proposed 


Federal  Register  /  Vol.  59.  No.  235  /  Thursday.  December  8.  1994  /  Proposed  Rules 


63295 


63294  Federal  Kegfater  /  Vol.  59,  No,  :  35  /  Tlmraday.  December  8.  1994  /  Proposed  Rules 


petmit  that  the  Affected  State  submitted 
during  the  public/ Affected  State  review 
period  as  required  by  §  70.8  (b)(2). 

(7)  Incorporate  in  the  rule  provisions 
citing  the  ri^t  of  the  public  to  petition 
EPA  under  §  70.8  (d)  after  the  expiration 
of  the  EPA's  45-day  review  period  and 
prohibiting  the  District  from  issuing  a 
permit,  if  it  has  not  already  done  so, 
until  the  EPA's  objections  in  response  to 
the  petition  are  resolved  as  required  by 
§  70.8(d). 

(8)  Revise  the  rule  to  provide  for 
public  notice  of  permitting  actions  by 
other  means  if  necessary  to  assure 
adequate  notice  to  the  affected  public  as 
required  by  §70.7  (h)(1). 

(9)  Revise  the  rule's  permit  content 
requirements  to  clarify  that  all  reports 
and  other  documents  required  by  the 
permit  must  be  certified  by  a 
responsible  ofBdal  as  required  by  §  70.6 
(c)(1)  and  to  provide  the  full  text  of  the 
responsible  official's  certification  in 

§  70.5(d). 

(10)  Revise  the  rule's  permit  content 
requirements  to  require  that  any 
compliance  schedule  for  a  source  not  in 
compliance  must  resemble  and  be  at 
least  as  stringent  as  that  contained  in 
any  judicial  consent  decree, 
administrative  order,  or  schedule 
approved  by  the  hearing  board  to  which 
the  source  is  subject  as  required  by 
§§70.6  (c)(3)  and  70.5  (c){8){iii)(C).  This 
is  an  interim  approval  issue  for  all 
Districts  except  Yolo-Solano  AQMD 
whose  rule  already  provides  for  this. 

(11)  Revise  the  rule's  permit  content 
requirements  to  require  the  submission 
of  compliance  certifications  more 
frequently  than  annually  if  a  more 
frequent  period  is  specified  in  the 
applicable  requirement  or  by  the  District 
as  required  by  §  70.6  (cK5)(i).  This  is  an 
interim  approval  issue  for  all  Districts 
except  Yolo-Solano  AQMD  whose  rule 
already  provides  for  this. 

D.  Basis  for  Source  Category-Limited 
Interim  Approval 

California  state  law  currently  exempts 
agricultural  production  sources  from 
permit  requirements  (H.S.C.  §  42310 
(e));  therefore,  the  EPA  is  proposing  to 
grant  source  category-limited  interim 
approval  to  the  operating  permits 
program  of  these  nineteen  Districts.  At 
this  time,  none  of  the  Districts  has 
identified  any  agricultural  production 
sources  as  potential  title  V  sources.  In 
order  for  these  programs  to  receive  full 
approval  (and  to  avoid  a  disapproval 
upon  the  expiration  of  this  interim 
approval),  the  California  Legislature 
must  revise  the  Health  and  Safety  Code 
to  eliminate  the  exemption  of 
agricultural  production  sources  from  the 
requirement  to  obtain  a  permit. 


m.  Indr 
Approvi 
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)r  County  APCD 

ion  to  the  interim  approval 
ted  above  for  all  Districts,  the 
district  must  make  the 
changes  to  its  part  70  rule, 
■Procedures  for  Issuing 


Permits  to  Operate  for  Sources  Subject 
to  Title  V  of  the  Federal  Clean  Air  Act 
Amendn  ents  of  1990,  amended  July  5, 
1994,  in  jrder  to  receive  full  approval; 

(1)  Re\  ise  all  deadlines  for  final 
permit  a  :tion  in  Rule  500  V.C*  (except 
for  C.l.  I  nd  C.5.)  to  be  no  later  than  the 
appropr  ate  number  of  months  af\er  the 
completi  I  application  is  received,  rather 
than  efts'  the  application  is  deemed  to 
be  comp  ete,  as  required  by  §§  70.4 
(b)(n){i  i)  and  70.7  (a)(2). 

(2)  Re  ise  the  definition  of  "potential 
to  emit"  in  Rule  500  II.AA.  to  clarify 
that  onl;  federally-enforceable 
limitatic  ns  may  be  considered  in 
determii  dng  a'source's  potential  to  emit. 

(3)  Re  rise  Rule  500  V.I.2  and  3  to 
require  i  lotification  by  the  source  of 
operatic  lal  flexibility  changes  to  both 
the  EPA  and  the  District  as  required  by 
§  70.4  (t  )(12). 

(4)  Re  nse  the  definition  of  "affected 
state"  it  Rule  500  II.C.  to  allow  for  the 
treatmei  it  of  Tribal  Authorities  as 
affected  states  if  the  Authority  request 
such  trt  itment  imder  the  Tribal  Air 
Regulat  ons. 

B.  Butte  County  APCD 

In  ad(  ition  to  the  interim  approval 
issues  n  oted  above  for  all  Districts,  the 
Butte  D  strict  must  make  the  following 
change;  to  its  part  70  rule.  Rule  1101 — 
Federal  Operating  Permits,  adopted 
Novem  ler  9, 1993,  in  order  to  receive 
full  ap[  roval: 

(1)  R«  \ise  Rule  1101  V.C.6.  to  take 
final  ac  ion  on  early  reduction 
appUca  ions  within  nine  months  of 
receipt  t)f  the  complete  application 
rather  than  within  nine  months  of  the 
date  th(  application  was  deemed  * 
comple  :e  as  required  by  §  70.4 
(b)(ll)(  ii). 

(2)  Revise  Rule  1101  IV.B.4.  to 
incorp(  rate  the  compliance  provisions 
of  §70.  r  (e)(2)(v).  Rule  1101  IV.B.4. 
allows  he  air  pollution  control  officer 
(APCO  to  approve  minor  permit 
modifii  ations  when  the  proposed 
permit  revision  is  sent  to  EPA  for 
review  While  this  is  allowed  under 

§  70.7   b)(2)(v).  Rule  1101  does  not  state. 


as  does  §  70.7  (e)(2)(v).  that  until  the 
District  takes  final  action  to  issue  or 
deny  the  requested  permit  modification 
or  determines  that  it  is  a  significant 
modification,  the  source  must  comply 
with  both  the  applicable  requirements 
governing  the  change  and  the  proposed 
permit  terms  and  conditions,  but  the 
source  need  not  comply  with  the 
existing  permit  terms  and  conditions 
being  modified.  Rule  1101  should  also 
be  revised  to  state  that  if  the  source  fails 
to  comply  with  the  permit  terms  and 
conditions  in  the  requested 
modification,  the  existing  permit  terms 
and  conditions  being  modified  may  be 
enforced  against  it. 

(3)  Revise  Rule  1101  IV.B.3.  to  limit 
the  discretion  of  the  APCO  to  authorize 
sources  to  commence  operations  of 
significant  permit  modifications  prior  to 
final  permit  action  to  when  the  changes  . 
meet  the  criteria  of  §  70.5  (a)(l)(ii).  Rule 
1101  IV.B.3.  allows  the  APCO  to 
authorize  sources  to  commence 
operations  of  significant  permit 
modifications  when  the  proposed 
permit  revision  is  publicly  noticed  but 
prior  to  final  permit  action.  Part  70 
prohibits  sources  from  making 
significant  permit  modification  changes 
prior  to  final  permit  issuance  unless  the 
changes  are  subject  to  preconstruction 
review  under  section  112  (g)  of  the  Act 
or  preconstruction  review  programs 
approved  into  the  SIP  pursuant  to  part 
C  or  D  of  title  I  of  the  Act,  and  the 
changes  are  not  otherwise  prohibited  by 
the  source's  existing  part  70  permit.  See 
§  70.5  (a)(l)(ii).  The  authority  in  Rule 
1101  rV.B.3.  is  discretionary  with  the 
APCO.  and  the  EPA  expects  that  the 
APCO  will  exercise  that  authority 
during  the  interim  approval  period  only 
where  the  changes  meet  the  criteria  of 
§70.5(a)(l){ii). 


sttctions 
iviue. 


••  The '  PA  has  cited  specific  sections  of  District 
rules  ani  reguUtions  to  illustrate  appropriate  places 
for  makii  ig  the  revisions/changes  necessary  for  full 
approval  The  District  may.  however,  revise  other 

>{  their  rules  to  satisfy  the  Interim  approval 


C.  Calaveras  County  APCD 

The  Calaveras  District  has  no 
additional  interim  approval  issues. 
Calaveras'  part  70  rule  is  Regulation  X — 
Additional  Procedures  for  Issuing 
Permits  to  Operate  for  Sources  Sub}ect 
to  Title  V  of  the  Federal  Clean  Air  Act 
Amendments  of  1990.  adopted  August 
29, 1994. 

D.  Colusa  County  APCD 

In  addition  to  the  interim  approval 
issues  noted  above  for  all  Districts,  the 
Colusa  District  must  make  the  following 
changes  to  its  part  70  rule.  Rule  3.17 — 
Permits  to  Operate  for  Sources  Subject 
to  Title  V  of  the  Federal  Clean  Air  Act 
Amendments  of  1990,  adopted  January 
11. 1994",  in  order  to  receive  full 
approval: 

(1)  Revise  Rule  3.17  d.2i).  to 
incorporate  the  compliance  provisions 
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of  §  70.7(e)(2)(v).  Rule  3.17  d.2.D.  allows 
the  APCO  to  approve  minor  permit 
modifications  when  the  proposed 
permit  revision  is  sent  to  EPA  for 
review.  While  this  is  allowed  under 
§  70.7(8)(2)(v).  Rule  3.17  does  not  state, 
as  does  §  70.7(e)(2)(v),  that  until  the 
District  takes  final  action  to  issue  or 
deny  the  requested  permit  modification 
or  determines  that  it  is  a  significant 
modification,  the  source  must  comply 
with  both  the  applicable  requirements 
governing  the  change  and  the  proposed 
permit  terms  and  conditions,  but  the 
source  need  not  comply  with  the 
existing  permit  terms  and  conditions 
being  modified.  Rule  3.17  should  also 
be  revised  to  state  that  if  the  source  fails 
to  comply  with  the  pennit  terms  and 
conditions  in  the  requested 
modification,  the  existing  permit  terms 
and  conditions  being  modified  may  be 
enforced  against  it. 

(2)  Revise  Rule  3.17  d.2.C.  to  limit  the 
discretion  of  the  APCO  to  authorize 
sources  to  commence  operations  of 
significant  permit  modifications  prior  to 
final  permit  action  to  when  the  changes 
meet  the  criteria  of  §  70.5(a)(l){ii).  Rule 
3.17  d.2.C.  allows  the  APCO  to 
authorize  sources  to  commence 
operations  of  significant  permit 
modifications  when  the  proposed 
permit  revision  is  publicly  noticed  but 
prior  to  final  permit  action.  Part  70 
prohibits  sources  from  making 
significant  permit  modification  changes 
prior  to  final  permit  issuance  unless  the 
changes  are  subject  to  preconstruction 
review  under  section  112(g)  of  the  Act 
or  preconstruction  review  programs 
approved  into  the  SIP  pursuant  to  part 
C  or  D  of  title  I  of  the  Act  and  the 
changes  are  not  otherwise  prohibited  by 
the  source's  existing  part  70  permit.  See 
§  70.5(a)(l)(ii).  The  authority  in  Rule 
3.17  d.2.C.  is  discretionary  with  the 
APCO.  and  the  EPA  expects  that  the 
APCO  will  exercise  that  authority 
during  the  interim  approval  period  only 
where  the  changes  meet  the  criteria  of 
§70.5(a)(l)(ii). 

E.  El  Dorado  County  APCD 

In  addition  to  the  interim  approval 
issues  noted  above  for  all  Districts,  the 
El  Dorado  District  must  make  the 
following  changes  to  its  part  70  rule. 
Rule  522— Title  V— Federal  Operating 
Permit  Program,  adopted  November  2, 
1993,  in  order  to  receive  full  approval: 

(1)  Revise  Rule  522  to  restrict  the  use 
of  minor  permit  modification 
procedures  to  be  consistent  with 
§  70.7(e)(2)(i)(B).  Rule  522  by  default 
allows  minor  permit  modification 
procedures  to  be  used  for  those  permit 
modifications  that  involve  the  use  of 
economic  incentives,  marketable 


permits,  emissions  trading,  and  other 
similar  approaches.  Section 
70.7(e)(2)(i)(B)  constrains  the  use  of  the 
minor  permit  modification  procedures 
for  these  approaches  only  when  minor 
permit  modification  procedures  are 
explicitly  provided  for  in  the  applicable 
implementation  plan  or  in  the 
appficable  requirements  promulgated  bv 
theEPA.5  i-  B         y 

(2)  Revise  Rule  522's  permit  content 
requirements  to  provide  that  every 
permit  contain  a  provision  stating  that 
no  permit  revision  shall  be  required, 
under  any  approved  economic 
incentives,  marketable  permits, 
emissions  trading,  and  other  similar 
programs  or  processes  for  changes  that 
are  provided  for  in  the  permit  as 
required  by  §  70.6(a)(8).  See  footnote  5. 

F.  Feather  River  AQMD 

In  addition  to  the  interim  approval 
issues  noted  above  for  all  Districts,  the 
Feather  River  must  make  the  following 
changes  to  its  part  70  rule.  Rule  10.3—' 
Federal  Operating  Permits,  adopted 
November  11, 1993,  in  order  to  receive 
full  approval: 

(1)  Revise  Rule  10.3  to  restrict  the  use 
of  minor  i>ermit  modification 
procedures  to  be  consistent  with 

§  70.7(e)(2)(i){B).  Rule  10.3  by  default 
allows  minor  permit  modification 
procedures  to  be  used  for  those  permit 
modifications  that  involve  the  use  of 
economic  incentives,  marketable 
permits,  emissions  trading,  and  other 
similar  approaches.  Section 
70.7(e)(2)(i)(B)  constrains  the  use  of  the 
minor  permit  modification  procedures 
for  these  approaches  only  when  minor 
permit  modification  procedures  are 
explicitly  provided  for  in  the  applicable 
implementation  plan  or  in  the 
applicable  requirements  promulgated  by 
the  EPA.  See  footnote  5. 

(2)  Revise  Rule  10.3's  permit  content 
requirements  to  provide  that  every 
permit  contain  a  provision  stating  that 
no  permit  revision  shall  be  required, 
under  any  approved  economic 
incentives,  marketable  permits, 
emissions  trading,  and  other  similar 


*For  most  District  programs  addressed  in  this 
notice.  EPA  considers  this  revision  to  I*  a 
recommended  change  because  mo6t  Districls  do  not 
and  likely  will  not  have  economic  incentives, 
marketable  permits,  emission  trading,  and  other 
similar  approaches  as  part  of  their  applicable 
implementation  plans.  However,  the  El  Dorado, 
Feather  River,  Placer,  and  Yolo-Solano  Districts  are 
part  of  the  Sacramt njp  ozone  nonattainment  area 
for  which  EPA  wil!  be  issuing  a  federal 
implementation  plan  (FIP)  in  early  1995.  This  FTP 
may  contain  such  approaches  and  programs. 
Because  of  the  probability  that  the.<:e  areas  will 
shortly  have  suth  programs  as  ele.mpnl5  of  their 
application  implementation  plans,  the  EPA  has 
raised  this  issue  from  a  recommended  change  to  an 
interim  approval  issue  for  these  four  Districls. 


programs  or  processes  for  changes  that 
are  provided  for  in  the  permit  as 
required  by  §  70.6(a)(8).  See  footnote  6. 
(3)  Revise  Rule  10.3  D.2.c.  to  limit  the 
discretion  of  the  APCO  to  authorize 
sources  to  commence  operations  of 
significant  permit  modifications  prior  to 
final  permit  action  to  when  the  such 
changes  meet  the  criteria  of 
§  70.5(a)(l)(ii).  Rule  10.3  D.2.c.  allows 
the  APCO  to  authorize  sources  to 
commence  operations  of  significant 
permit  modifications  v.'hen  the 
proposed  permit  revision  is  publicly 
noticed  but  prior  to  final  permit  action. 
Part  70  prohibits  sources  from  making 
significant  pennit  modification  changes 
prior  to  final  permit  issuance  unless  the 
changes  are  subject  to  preconstruction 
review  under  section  112(g)  of  the  Act 
or  preconstruction  review  programs 
approved  into  the  SIP  pursuant  to  part 
C  or  D  of  title  I  of  the  Act  and  the 
changes  are  not  otherwise  prohibited  by 
the  source's  existing  part  70  permit.  See 
§  70.5(a)(l)(ii).  The  authority  in  Rule 
10.3  D.2.C.  is  discretionarv  with  the 
APCO.  and  the  EPA  expects  that  the 
APCO  will  exercise  that  authority 
during  the  interim  approval  period  only 
where  the  change  meets  the  criteria  of 
§70.5(a)(l)(ii). 

G.  Great  Basin  Unified  APCD 

In  addition  to  the  interim  approval 
issues  noted  above  for  all  Districts,  the 
Great  Basin  District  must  make  the 
following  changes  to  its  part  70  rule. 
Rule  21 7 — Additional  Procedures  for 
Issuing  Permits  to  Operate  for  Sources 
Subject  to  Title  V  of  the  Federal  Clean 
Air  Act  Amendments  of  1 990,  adopted 
September  15,  1993.  in  order  to  receive 
full  approval: 

(1)  Revise  Rule  217  IV.B.l.b.  to  delete 
the  phrase  "or  is  discovered  to  be 
subject."  Rule  217  IV.B.l.b.  establishes 
a  deadline  for  applications  from  sources 
which  are  "discovered  to  be  subject  to 
Rule  217  after  the  date  the  rule  becomes 
effective."  It  is  a  source's  obligation  to 
determine  if  it  is  or  is  not  subject  to  title 
V  and  Rule  217.  A  soiut;e  that  is  subject 
but  fails  to  apply  for  a  permit  in  the 
appropriate  timeframes  is  in  violation  of 
its  Clean  Air  Act  section  502(a) 
obUgation  to  apply  for  a  part  70  permit 
and  is  subject  to  appropriate 
enforcement  action.  Discovery  of  a 
source  that  should  have  applied  for  a 
part  70  permit  at  an  earlier  date  should 
not  automatically  provide  that  source 
twelve  additional  months  to  apply  for  a 
permit.  The  period  for  permit 
application  should  be  decided  in  the 
context  of  the  enforcement  action 
against  the  source  for  failing  to  apply  for 
and/or  have  a  valid  part  70  permit. 
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(2)  Revise  all  deadlines  for  final 
pomit  action  in  Rule  217  V.C.  (except 
for  C.l.  and  C.5.)  to  be  no  later  than  the 
appropriate  number  of  months  after  the 
complete  application  is  received,  rather 
than  after  the  appUcation  is  deemed 
complete,  as  required  by  §§  70.4 
(b)(ll)(ui)  and  70.7  (a)(2). 

(3)  Revise  Rule  217  V.I.2  and  V.I.3.e. 
to  require  notification  by  the  source  of 
operational  flexibility  changes  to  both 
the  EPA  and  the  District  as  required  by 
&70.4(b)(12). 

H.  Imperial  County  APCD 

In  addition  to  the  interim  approval 
issues  noted  above  for  all  Districts,  the 
Imperial  District  must  make  the 
following  changes  to  its  title  V  program 
and  rule,  Rule  900 — Procedures  for 
Issuing  Permits  to  Operate  for  Sources 
Subject  to  Title  V  of  the  Federal  Qean 
Air  Act  Amendments  of  1990.  adopted 
December  14, 1993.  in  order  to  .receive 
full  approval: 

(1)  Revise  Rule  900  E.3.f.  to  take  final 
action  on  early  reduction  applications 
within  nine  months  of  receipt  of  the 
complete  application  rather  than  the 
date  the  application  was  deemed 
complete  as  required  by  §  70.4 
(b)(ll){iii). 

(2)  Submit  a  complete  Acid  Rain 
Program  consistent  with  40  CFR  part  72 
and  title  IV  of  the  Act. 

(3)  Revise  Rule  900  E.9.b.  and  c.  to 
require  notification  by  the  source  of 
operational  flexibility  changes  to  both 
the  EPA  and  the  District  as  required  by 
§70.4(b)(ll)(iii). 

/.  Kem  County  APCD 

The  Kem  District  has  no  additional 
interim  approval  issues.  Kern's  part  70 
rule  is  Rule  201.1 — Permits  to  Operate 
for  Sources  Subject  to  Title  V  of  the 
Federal  Clean  Air  Act  Amendments  of 
1990,  adopted  November  1, 1993. 

/.  Lassen  County  APCD 

In  addition  to  the  interim  approval 
issues  noted  above  for  all  Districts,  the 
Lassen  District  must  make  the  following 
changes  to  its  part  70  rule.  Regulation 
Vll — Permits  to  Operate  for  Sources 
Subject  to  Title  V  of  the  Federal  Clean 
Air  Act  Amendments  of  1990,  adopted 
December  21, 1993,  in  order  to  receive 
full  approval: 

(1)  Revise  all  deadlines  for  final 
permit  action  in  Rule  7:5  c.  (except  for 
c.l.  and  c.5.)  to  be  no  later  than  the 
appropriate  number  of  months  after  the 
complete  application  is  received,  rather 
than  after  the  application  is  deemed 
complete  as  required,  by  §§  70.4 
(b)(ll){iii)  and  70.7  (a)(2). 

(2)  Revise  Rule  7:S  b.4.  to  clarify  that 
the  APCXD's  approval  of  a  minor  permit 


modificatii  in  prior  to  EPA's  review  is 
not  a  final  permit  action.  Rule  7:5  b.4. 
allows  theiAPCO  to  approve  minor 
permit  modifications  changes  prior  to 
EPA's  review;  however,  §  70.7(e)(2)(iv) 
precludes  the  District  from  issuing  a 
final  penmt  modification  until  after 
EPA's  review  period  or  until  EPA  has 
notified  the  District  that  EPA  will  not 
object,  although  the  District  may 
approve  tUe  permit  modification  prior  to 
that  time.  I 

(3)  Revi^  Rule  7.5  b.4.  to  incorporate 
the  compliance  provisions  of  §  70.7 
(e)(2)(v).  idile  7:5  b.4.  allows  the  APCO 
to  approva  minor  permit  modifications 
prior  to  tfai  EPA's  review.  While  this  is 
allowed  uider  §  70.7  (e)(2)(v). 
Regulation  VII  does  not  state,  as  does 

§  70.7  (e)(2)(v),  that  imtil  the  District 
takes  final  action  to  issue  or  deny  the 
requested  bermit  modification  or 
determines  that  it  is  a  significant 
modification,  the  source  must  comply 
with  both  the  appUcable  requirements 
governing  the  change  and  the  proposed 
permit  terns  and  conditions,  but  the 
source  ne^  not  comply  with  the 
existing  permit  terms  and  conditions 
being  moqified.  Regulation  VII  should 
also  be  realised  to  state  that  if  the  source 
fails  to  comply  with  the  permit  terms 
and  conduions  in  the  requested 
modificatnn,  the  existing  permit  terms 
and  conditions  being  modified  may  be 
enforced  against  it. 

(4)  Revi  le  Rule  7:5  b.3.  to  limit  the 
discretion  of  the  APCO  to  authorize 
sources  to  commence  operations  of 
significant  permit  modifications  prior  to 
final  pemiit  action  to  when  the  changes 
meet  the  ( riteria  of  §  70.5  (a)(l)(ii).  Rule 
7:5  b.3.  al  ows  the  APCO  to  approve 
significan  permit  modifications  and  the 
source  to  :ommence  operations  of  those 
modificat  ons  prior  to  the  EPA's  review 
and  final  )ermit  action.  Part  70 
prohibits  lources  from  making 
significan  permit  modification  changes 
prior  to  fi  lal  permit  issuance  unless  the 
changes  a  e  subject  to  preconstruction 
review  un  der  section  112  (g)  of  the  Act 
or  precom  truction  review  programs 
approved  into  the  SIP  pursuant  to  part 
C  or  D  of  itle  I  of  the  Act  and  the 
changes  a  "e  not  otherwise  prohibited  by 
the  sourc(  "s  existing  part  70  permit.  See 
§  70.5  (a)(  l)(ii).  The  authority  in  Rule 
7:5  b.3.  is  discretionary  with  the  APCO. 
and  the  E  >A  expects  that  the  APCO  will 
exercise  t  lat  authority  during  the 
interim  a  iproval  period  only  where  the 
changes  i  leet  the  criteria  of  §  70.5 
(a)(l)(ii). 

(5)  Rev  se  Rule  7:6  i.2.  and  3.  to 
require  ni  itification  by  the  source  of 
operation  il  flexibility  changes  to  both 
the  EPA  I  nd  the  District  as  required  by 
§70.4(b)  ll)(iii). 


K.  Mendocino  County  APCD 

In  addition  to  the  interim  approval  , 
issues  noted  above  for  all  Districts,  the 
Mendocino  District  must  make  the 
following  changes  to  its  part  70  program 
and  rule.  Regulation  5 — Procedures  for 
Issuing  Permits  to  Operate  for  Sources 
Subject  to  Title  V  of  the  Federal  Clean 
Air  Act  Amendments  of  1 990,  adopted 
September  14, 1993,  in  order  to  receive 
full  approval: 

(1)  Revise  all  deadlines  for  final 

.  permit  action  in  Regulation  5,  Rule 
5.520  (except  for  (a)  and  (e))  to  be  no 
later  than  the  appropriate  number  of 
months  after  the  complete  application  is 
received,  rather  than  after  the 
application  is  deemed  complete,  as 
required  by  §§  70.4  (b)(ll)(iii)  and  70.7 
(a)(2). 

(2)  Revise  Regulation  5.  Rule  5.580  (b) 
and  (c)  to  require  notification  by  the 
source  of  operational  flexibility  changes 
to  both  the  EPA  and  the  District  as 
required  by  §  70.4  (b)(ll)(iii). 

(3)  Restrict  insignificant  activities  to 
those  that  are  not  likely  to  be  subject  to 
an  applicable  requirement  and  emit  less 
than  District-estabUshed  emission 
levels.  The  District  should  establish 
separate  emission  levels  for  HAPs  and 
for  other  regulated  pollutants  and 
demonstrate  that  these  emission  levels 
are  insignificant  compared  to  the  level 
of  emissions  from  and  type  of  units  that 
are  required  to  be  permitted  or  subject 
to  applicable  requirements. 

L.  Modoc  County  APCD 

In  addition  to  the  interim  approval 
issues  noted  above  for  all  Districts,  the 
Modoc  District  must  make  the  following 
changes  to  its  part  70  rule.  Rule  2.13 — 
Additional  Procedures  for  Issuing 
Permits  to  Operate  for  Sources  Subject 
to  Title  V  of  the  Federal  Clean  Air  Act 
Amendments  of  1990,  adopted 
November  16, 1993,  in  order  to  receive 
full  approval: 

(1)  Revise  all  deadlines  for  final 
permit  action  in  Rule  2.13  IV.C.  (except 
for  C.l.  and  C.5.)  to  be  no  later  than  the 
appropriate  number  of  months  after  the 
complete  application  is  received,  rather 
than  after  the  application  is  deemed  to 
be  complete,  as  required  by  §§  70.4 
(b){ll)(iii)and  70.7(a)(2). 

(2)  Revise  Rule  2.13  IV.B.4.  to  clarify 
that  the  APCO's  approval  of  a  minor 
permit  modification  prior  to  EPA's 
review  is  not  a  final  permit  action.  Rule 
2.13  IV.B.4.  allows  the  APCO  to  approve 
minor  permh  modifications  changes 
prior  to  the  EPA's  review;  however, 

§  70.7(e)(2)(iv)  precludes  the  District 
from  issuing  a  final  permit  modification 
until  after  EPA's  review  period  or  until 
the  EPA  has  notified  the  District  thiat 
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EPA  will  not  object,  although  the 
District  may  approve  the  permit 
modification  prior  to  that  time. 
(3)  Revise  Rule  2.13  IV.B.4.  to 
incorporate  the  compliance  provisions 
of  §  70.7  (e)(2)(v).  Rule  2.13  IV.B.4. 
allows  the  APCO  to  approve  minor 
permit  modifications  prior  to  the  EPA's 
review.  While  this  is  allowed  under 
§  70.7  (e){2)(v).  Rule  2.13  does  not  state, 
as  does  §  70.7  (e)(2)(v).  that  until  the 
District  takes  final  action  to  issue  or 
deny  the  requested  permit  modification 
or  determines  that  it  is  a  significant 
modification,  the  source  must  comply 
with  both  the  applicable  requirements 
governing  the  change  and  the  proposed 
permit  terms  and  conditions,  but  the 
source  need  not  comply  with  the 
existing  permit  terms  and  conditions 
being  modified.  Rule  2.13  should  also 
be  revised  to  state  that  if  the  source  fails 
to  comply  with  the  permit  terms  and 
conditions  in  the  requested 
modification,  the  existing  permit  terms 
and  conditions  being  modified  may  be 
enforced  against  it. 

(4)  Revise  Rule  2.13  IV.B.3.  to  Umit 
the  discretion  of  the  APCO  to  authorize 
sources  to  commence  operations  of 
significant  permit  modifications  prior  to 
final  permit  action  to  when  the  changes 
meet  the  criteria  of  §  70.5  (a)(l)(ii).  Rule 
2.13  IV.B.3.  allows  the  APCO  to  approve 
significant  permit  modifications  and  the 
source  to  commence  operations  of  those 
modifications  prior  to  the  EPA's  review 
and  final  permit  action.  Part  70 
prohibits  sources  bom  making 
significant  permit  modification  changes 
prior  to  final  permit  issuance  unless  the 
changes  are  subject  to  preconstruction 
review  under  section  112  (g)  of  the  Act 
or  preconstruction  review  programs 
approved  into  the  SIP  pursuant  to  part  . 
C  or  D  of  title  I  of  the  Act  and  the 
changes  are  not  otherwise  prohibited  by 
the  source's  existing  part  70  permit.  See 
§  70.5  (a)(l)(ii).  The  authority  in  Rule 
2.13  IV.B.3.  is  discretionary  with  the 
APCO.  and  the  EPA  expects  that  the 
APCO  will  exercise  that  authority 
during  the  interim  approval  period  only 
where  the  changes  meet  the  criteria  of 
§  70.5  (a)(l)(ii). 

(5)  Revise  Rule  2.13  V.I.2  and  V.I.3.  to 
require  notification  by  the  source  of 
operational  flexibility  changes  to  both 
the  EPA  and  the  District  as  required  by 
§70.4(b)(n)(iii). 

M.  North  Coast  Unified  AQMD 

In  addition  to  the  interim  approval 
issues  noted  above  for  all  Districts,  the 
North  Coast  District  must  make  the 
following  changes  to  its  part  70  rule. 
Regulation  5— Procedures  for  Issuing 
Permits  to  Operate  for  Sources  Subject 
to  Title  V  of  the  Federal  Clean  Air  Act 


Amendments  of  1990,  adopted 
December  12. 1993.  in  order  to  ret-.eive 
full  approval: 

(1)  Revise  Regulation  5.  Rule  520  (f) 
to  take  final  action  on  early  reduction 
applications  within  nine  months  of 
receipt  of  the  complete  application 
rather  than  the  date  the  application  was 
deemed  complete  as  required  by  S  "0  4 
(b)(ll)(iii). 

(2)  Submit  a  complete  Acid  Rain 
Program  consistent  with  40  CFR  part  72 
and  title  IV  of  the  Act. 

(3)  Revise  Regulation  5,  Rule  580  (b) 
and  (c)  to  require  notification  by  the 
source  of  operational  flexibility  changes 
to  both  the  EPA  and  the  District  as 
required  by  §  70.4(b)(ll){iij). 

.V.  Northern  Sierra  AQMD 

The  Northern  Sierra  District  has  no 
additional  interim  approval  issues. 
Northern  Sierra's  part  70  rule  is  Rule 
522— Title  V  Federal  Operating  Permits. 
adopted  May  11, 1994. 

O.  Northern  Sonoma  Count}  APCD 

In  addition  to  the  interim  approval 
issues  noted  above  for  all  Districts,  the 
Northern  Sonoma  District  must  make 
the  following  changes  to  its  title  V 
program  and  rule.  Regulation  5— 
Procedures  for  Issuing  Permits  to 
Operate  for  Sources  Subject  to  Title  V  of 
the  Federal  Clean  Air  Act  Amendments 
of  1990.  adopted  October  12, 1993.  in 
order  to  receive  full  approval: 

(1)  Revise  all  deadfines  for  final 
permit  action  in  Rule  5.520  (except  for 
(a)  and  (e))  to  be  no  later  than  the 
appropriate  nimiber  of  months  after  the 
complete  application  is  received  rather 
than  after  the  application  is  deemed 
complete  as  required  by 

§§  70.4(b)(ll)(iii)  and  70.7(a)(2). 

(2)  Revise  Rule  5.580  (b)  and  (c)  to 
require  notification  by  the  source  of 
operational  flexibility  changes  to  both 
the  EPA  and  the  District  as  required  bv 
§  70.4(b)(ll)(iii). 

(3)  Revise  PoUcy  A-33A  (Small 
Emission  Source  Exemptions)  to  state 
that  the  APCO  may  not  exempt  from  the 
requirement  for  permitting  any  process, 
article,  machine,  equipment,  device  or 
contrivance  at  a  title  -V  soiuce  if  that 
process,  etc.  is  subject  to  an  applicable 
federal  requirement.  Also,  revise  the 
Pohcy  to  restrict  the  exemptions 
(including  any  director's  discretion 
provisions)  to  activities  that  emit  less 
than  District-established  emission  levels 
for  HAPs.  The  District  should 
demonstrate  that  these  emission  levels 
are  insignificant  compared  to  the  level 
of  emissions  from  and  type  of  units  that 
are  required  to  be  permitted  or  subject 
to  applicable  requirements. 


P.  Placer  County  APCD 

!n  addition  to  the  interim  approval 
issues  noted  above  for  all  Districts,  the 
Placer  District  must  make  the  following 
changes  to  its  part  70  rule,  Rule  507^ 
Federal  Operating  Permit  Program, 
adopted  October  19. 1993.  in  order  to 
receive  full  approval: 

(1)  Revise  the  definition  of  Major 
Source,  section  219  of  Rule  507.  as 
follows: 

(a)  Revise  section  219.1  to  reference 
the  "ma/or  source  "  definition  in  CAA 
section  112,  rather  than  the  CAA  section 
112  "source"  definition. 

(b)  Because  "source"  is  not  defined  in 
Rule  507,  revise  section  219.2  to  refer  to 
a  "stationary  source"  with  a  potential  to 
emit,  rather  than  a  "source". 

(2)  Revise  section  302.6  of  Rule  507  to 
limit  the  discretion  of  the  APCO  to 
authorize  sources  to  commence 
operations  of  significant  permit 
modifications  prior  to  final  permit 
action  to  when  the  changes  meet  the 
criteria  of  §70.5(a)(l)(ii).  Section  302  6 
of  Rule  507  allows  the  APCO  to 
authorize  sources  to  commence 
operations  of  significant  permit 
modifications  when  the  proposed 
permit  is  publicly  noticed  but  prior  to 
final  permit  modification.  Part  70 
prohibits  sources  from  making 
significant  permit  modification  changes 
prior  to  final  permit  issuance  unless  the 
changes  are  subject  to  preconstruction 
review  under  section  112(g)  of  the  Act 
or  preconstruction  review  programs 
approved  into  the  SIP  pursuant  to  part 

C  or  D  of  title  I  of  the  Act  and  the 
changes  are  not  otherwise  prohibited  by 
the  source's  existing  part  70  permit.  See 
§  70.5(a)(l)(ii).  The  authority  in  section 
302.6  of  Rule  507  is  discretionary  with 
the  APCO,  and  the  EPA  expects  that  the 
APCO  will  exercise  that  authority 
during  the  interim  approval  period  only 
where  the  changes  meet  the  criteria  of 
§  70.5(a)(l)(ii). 

(3)  Revise  section  302.7  of  Rule  507  to 
restrict  the  use  of  minor  permit 
modification  procedures  consistent  with 
§  70.7(e)(2)(i)(B).  Rule  507  by  default 
allows  minor  permit  modification 
procedures  to  be  used  for  those  permit 
modifications  that  involve  the  use  of 
economic  incentives,  marketable 
permits,  emissions  trading,  and  other 
similar  approaches.  Section 
70.7(e)(2){i)(B)  constrains  the  use  of  the 
minor  permit  modification  procedures 
for  these  approaches  only  to  when 
minor  permit  modification  procedures 
are  explicitly  provided  for  in  the 
applicable  implementation  plan  or  in 
the  applicable  requirements 
promulgated  by  EPA.  See  footnote  5 
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(4)  Revise  Rule  507's  permit  content 
requirements  (section  402)  to  provide 
that  every  permit  contain  a  provision 
stating  that  no  permit  revision  shall  be 
required,  under  any  approved  economic 
incentives,  marketable  permits, 
emissions  trading,  and  other  similar 
programs  or  processes  for  changes  that 
are  provided  for  in  the  permit  as 
required  by  §  70.6(a)(8).  See  also 
footnote  5. 

(3)  Revise  all  deadlines  for  final 
permit  action  in  section  401.3  of  Rule 
507  (except  for  a.  and  e.)  to  be  no  later 
than  the  appropriate  number  of  months 
after  the  complete  application  is 
received,  rather  than  after  the 
application  is  deemed  complete,  as 
required  by  §§  70.4(b)(ll)(iii)  and 
70.7(a)(2).  _      , 

(6)  Revise  section  401.9  of  Rule  507  to 
require  notification  by  the  source  of 
operational  flexibility  changes  to  both 
the  EPA  and  the  District  as  required  by 
§70.4(bKll)(iii) 
Q.  Siskiyou  County  APCD 

In  addition  to  the  interim  approval 
issues  noted  above  for  all  Districts,  the 
Siskiyou  District  must  make  the 
following  changes  to  its  part  70  rule. 
Rule  2.13 — Additional  Procedures  for 
Issuing  Pennits  to  Operate  for  Sources 
Subject  to  Title  V  of  the  Federal  Clean 
Air  Act  Amendments  of  1990.  adopted 
October  26. 1993,  in  order  to  receive  full 
approval: 

(1)  Revise  all  deadlines  for  final 
permit  action  in  Rule  2.13  IV.C.  (except 
for  C.l.  and  C.5.)  to  be  no  later  than  the 
appropriate  number  of  months  after  the 
complete  application  is  received,  rather 
than  after  the  application  is  deemed 
complete,  as  required  by 
§§  70.4(b)(ll)(iii)  and  70.7(a)(2). 

(2)  Revise  Rule  2.13  IV.B.4.  to  clarify 
that  the  APCO's  approval  of  a  minor 
permit  modification  prior  to  EPA's 
review  is  not  a  final  permit  action.  Rule 
2.13  rV.B.4.  allows  the  APCO  to  approve 
minor  permit  modifications  changes 
prior  to  the  EPA's  review,  however. 

§  70.7(e)(2)(iv)  precludes  the  District 
ft-om  issuing  a  final  permit  modification 
until  after  Q^A's  review  period  or  until 
EPA  has  notified  the  District  that  EPA 
will  not  object,  although  the  District 
may  approve  the  permit  modification 
prior  to  that  time. 

(3)  Revise  Rule  2.13  IV.B.4.  to 
incorporate  the  compliance  provisions 
of  §70.7(e)(2)(v).  Rule  2.13  IV.B.4. 
allows  the  APCO  to  approve  minor 
permit  modification  changes  prior  to  the 
EPA's  review.  While  this  is  allowed 
under  §  70.7(e)(2)(v),  Rule  2.13  does  not 
state,  as  does  §70.7(e)(2)(v).  that  until 
the  District  takes  final  action  to  issue  or 
deny  the  requested  permit  modification 


or  determ  mes  that  it  is  a  significant 
modificat  on,  the  soiace  must  comply 
with  both  the  applicable  reqiiirements 
goveminj  the  change  and  the  proposed 
permit  tei  ms  and  conditions,  but  the 
source  ne  ed  not  comply  with  the 
existing  ( ermit  terms  and  conditions 
being  mo  lified.  Rule  2.13  should  also 
be  revises   to  state  that  if  the  source  fails 
to  comply  with  the  permit  terms  and 
conditions  in  the  requested 
modifica  ion,  the  existing  permit  terms 
and  cone  itions  being  modified  may  be 
enforced  against  it. 

(4)  Rev  ise  Rule  2.13  IV.B.3.  to  limit 
the  discr  ition  of  the  APCO  to  authorize 
sources  t  >  commence  operations  of 
significai  it  permit  modifications  prior  to 
final  pen  nit  action  to  when  the  changes 
meet  the  criteria  of  §  70.5(a)(l)(ii).  Rule 
2.13  IV.E  .3.  allows  the  APCO  to  approve 
significai  it  permit  modifications  and  the 
source  tc  commence  operations  of  those 
modifies  lions  prior  to  the  EPA's  review 
and  fina  permit  action.  Part  70 
prohibits  sources  from  making 
significa  it  permit  modification  changes 
prior  to   inal  permit  issuance  unless  the 
changes  ue  subject  to  preconstruction 
review  u  nder  section  1 12(g)  of  the  Act 
or  preco  istruclion  review  programs 
approve  I  into  the  SIP  pursuant  to  part 
C  or  D  o  title  I  of  the  Act  and  the 
changes  are  not  otherwise  prohibited  by 
the  sour  »'s  existing  part  70  permit.  See 
§  70.5(all)(ii).  The  authority  in  Rule 
2.13  IV .1.3.  with  discretionary  to  the 
APCO,  I  nd  the  EPA  expects  that  the 
APCO  w  ill  exercise  that  authority 
during  t  le  interim  approval  period  only 
where  tie  changes  meet  the  criteria  of 
§  70.5(a  (iKii). 

(5)  Re  -rise  Rule  2.13  V.I.^  and  V.I.3.  to 
require  lotification  by  the  source  of 
operational  flexibility  changes  to  both 
the  EPA  and  the  District  as  required  by 
§70.4(b(ll)(iii). 
R.  Tuol  imne  County  APCD 
In  adi  ition  to  the  interim  approval 


issues  lioted  above  for  all  Districts,  the 
Tuolun  ne  District  must  make  the 
followi  ig  changes  to  its  part  70  rule. 
Rule  5C  3 — Additional  Procedures  for 
Issuing  Permits  to  Operate  for  Sources 
Subject  to  Title  V  of  the  Federal  Clean 
Air  Act  Amendments  of  1990.  adopted 
Septcn:  jer  28, 1993,  in  order  to  receive 
full  apj  roval: 

(1)  R  vise  all  deadlines  for  final 
permit  jction  in  Rule  500  V.C.  (except 
for  C.l,  and  C.5.)  to  be  no  later  than  the 
approp  iate  number  of  months  after  the 
comph  [e  application  is  received,  rather 
than  af  er  the  application  Ts  deemed 
compl(  le,  as  required  by 

§§70.4  b)(ll)(iii)  and  70.7(a)(2). 

(2)  R  !vise  the  definition  of  "potential 
to  emil  ■  in  Rule  500  11. Y.  to  clarify  that 


only  federally-enforceable  limitations 
may  be  considered  in  determining  a 
source's  potential  to  enut. 

(3)  Revise  Rule  500  V.I.2  and  3  to 
require  notification  to  the  EPA  as  well 
as  the  District  by  the  source  of 
operational  flexibilitv  changes  as 
required  by  §  70.4(b){ll)(iii)- 

S.  Yolo-Solano  AQMD 

In  addition  to  the  interim  approval 
issues  noted  above  for  all  Districts,  the 
Yolo-Solano  District  must  make  the 
following  changes  to  its  title  V.  Rule . 
3.8 — Additional  Procedures  for  Issuing 
Permits  to  Operate  for  Sources  Subject 
to  Title  V  of  the  Federal  Clean  Air  Act 
Amendments  of  1990.  adopted  January 
26.  1994  as  Rule  3.19  and  renumbered 
February  23. 1994,  in  order  to  receive 
full  approval: 

(1)  Revise  Rule  3.8  to  restrict  the  use 
of  minor  permit  modification 
procedures  consistent  with 
§  70.7(e){2)(i)(B).  Rule  507  by  defauH 
allows  minor  permit  modification 
procedures  to  be  used  for  those  permit 
modifications  that  involve  the  use  of 
economic  incentives,  marketable 
permits,  emissions  trading,  and  other 
similar  approaches.  Section 
70.7(e)(2)(i)(B)  constrains  the  use  of  the 
minor  permit  modification  procedures 
for  these  approaches  only  when  minor 
permit  modification  procedures  are 
expUcitly  provided  for  in  the  applicable 
implementation  plan  or  in  the 
applicable  requirements  promulgated  by 
the  EPA.  See  footnote  5. 

(2)  Revise  Rule  3.8 "s  permit  content 
requirements  to  provide  that  every 
permit  contain  a  provision  stating  that 
no  permit  revision  shall  be  required, 
under  any  approved  economic 
incentives,  marketable  permits. 
emissions  trading,  and  other  similar 
programs  or  processes  for  changes  that 
are  provided  for  in  the  permit  as 
required  by  §  70.6(a)(8).  See  also 
footnote  5. 

IV.  Approvals  Under  Section  112  oflhe 
Act 

A.  Implementation  of  112lgl  Upon 
Program  Approval 

As  a  condition  of  approval  of  its  part 
70  program,  each  District  is  required  to 
implement  section  112(g)  of  the  Act 
from  the  effective  date  of  its  part  70 
.    program.  Imposition  of  case-by-case 
determinations  of  maximum  achievable 
control  technology  (MACT)  or  offsets 
under  section  112(g)  will  require  the  use 
of  a  mechanism  for  establishing 
federally-enforceable  restrictions  on  a 
source-specific  basis.  The  EPA  is 
proposing  to  approve  each  District's 
preconstruction  permitting  program 
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under  the  authority  of  title  V  and  part 
70  solely  for  the  purpose  of 
implementing  section  112(g)  during  the 
transition  period  between  title  V 
approval  and  adoption  of  a  District  rule 
implementing  EPA's  section  112(g) 
regulations.  The  EPA  believes  this 
approval  is  necessary  so  that  each 
District  has  a  mechanism  in  place  to 
establish  federally-enforceable 
restrictions  for  section  112(g)  purposes 
from  the  date  of  part  70  approval. 
Although  section  112(1)  of  the  Act 
generally  provides  the  authority  for 
approval  of  State  and  local  air  toxics 
programs,  title  V  and  section  112(g)  also 
pro\'ide  authority  for  this  limited 
approval  because  of  the  direct  linkage 
between  implementation  of  section 
1 12(g)  and  title  V.  The  scope  of  this 
approval  is  narrowly  limited  to  section 
112(g),  and  does  not  confer  or  imply 
approval  for  purposes  of  any  other 
prox-ision  under  the  Act.  If  a  District 
does  not  wish  to  implement  section 
1 12(g)  through  its  preconstruction 
permit  program  and  can  demonstrate 
prior  to  final  action  to  approve  its  part 
70  program  that  an  alternative  means  of 
implementing  section  112(g)  exists,  the 
EPA  may  approve  the  alternative 
instead. 

This  approval  is  for  an  interim  period 
only,  until  such  time  as  each  District  is 
able  to  adopt  regulations  consistent  witli 
regulations  promulgated  by  EPA  to 
implement  section  112(g).  Accordingly, 
EPA  is  proposing  to  limit  the  duration 
of  this  approval  to  a  reasonable  time 
following  promulgation  of  section 
112(g)  regulations  so  that  each  District, 
acting  expeditiously,  will  be  able  to 
adopt  regulations  consistent  with  the 
section  112(g)  regulations.  The  EPA  is 
proposing  here  to  limit  the  duration  of 
this  approval  to  12  months  following 
promulgation  by  EPA  of  section  112(g) 
regulatiins.  Comment  is  solicited  on 
whether  12  months  is  an  appropriate 
period  considering  each  District's 
procedures  for  adoption  of  regulations. 

B.  Program  for  Delegation  of  Section  112 
Standards  as  Promulgated 

Requirements  for  approval  of  part  70 
programs,  specified  in  §  70.4(b). 
encompass  section  112(1)(5) 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  standards 
as  promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112  (1)(5) 
requires  that  each  State's  and/or  local's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  the  EPA  is  also 
proposing  to  grant  approval  under 
•section  112(l)(5)  and  40  CFR  part  63.91 


of  each  District's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  bom  the  Federal 
standards  as  promulgated.  California 
H.S.C.  section  39658  provides  for 
automatic  adoption  by  CARB  of  section 
1 12  standards  upon  promulgation  by 
EPA.  H.SX.  section  29666  requires  that 
Districts  then  implement  and  enforce 
these  standards.  Thus,  when  section  112 
standards  are  automatically  adopted 
pursuant  to  §  39658,  each  District  will 
have  the  authority  necessary  to  accept 
delegation  of  these  standards  without 
further  regulatory  action  by  the  District. 
The  details  of  this  mechanism  and  the 
means  for  finalizing  delegation  of 
standards  will  be  set  forth  in  a 
Memorandum  of  Agreement  as  part  of 
the  implementation  agreement  between 
each  District  and  EPA.  This  MOA  is 
expected  to  be  completed  prior  to 
approval  of  the  District's  section  112(1) 
program  for  delegations  of  section  112 
.standards  as  promulgated.  This  program 
applies  to  both  existing  and  future 
standards  but  is  limited  to  sources 
covered  by  the  part  70  program. 

V.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  interim 
approval.  Copies  of  the  Districts' 
submittals  and  other  information  relied 
upon  for  the  proposed  interim  approval 
are  contained  in  a  docket  maintained  at 
the  EPA  Regional  Office.  The  docket  is 
an  organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  interim  approval  and 
EPA's  detailed  analysis  of  each  Program. 
The  principal  purposes  of  the  docket 
are: 

(1)  to  allow  interested  parties  a  means 
to  identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval/disapproval  process,  and 

(2)  to  serve  as  the  record  in  case  of 
judicial  review. 

The  EPA  will  consider  any  comments 
received  by  January  9, 1995. 

The  docket  number  for  this  proposal 
is  CA-MULTI-94-2-OPS.  The  docket 
for  each  of  the  nineteen  Districts  is 
located  in  separate  section  of  this 
overall  docket. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  ftt)m  Executive 
Order  12866  review. 

C.  Regulator^'  Flexibility  Act 

EPA's  actions  under  section  502  of  the 
Act  do  not  create  any  new  requirements 
but  simply  address  operating  permits 


programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70.  Because 
this  action  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intei^overnmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7-M)l--6nq 

Daled:  November  28.  1904 
lohn  Wise. 

Acting  Regional  Administrator 
IFR  Doc.  94-30214  Filed  12-7-94;  8:45  a.i)| 
BILUMG  COOE  6S6»-eO-P 


40  CFR  Part  721 
[OPPTS-60604B;  FRL-492*-5J 
RIN  207O-AC37 

Refractory  Ceramic  Fiber;  Proposed 
Significant  New  Use  of  a  Chemical 
Substance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  informal  hearing. 

SUMMARY:  On  March  21. 1994.  EPA 
proposed  a  significant  new  use  rule 
(SNUR)  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
which  would  require  persons  to  notify 
EPA  at  least  90  days  b«fore  commencing 
the  manufacture,  import,  or  processing 
of  refi-actor>'  ceramic  fiber  (RCF),  as 
defined  in  the  proposed  rule,  in  any 
new  product  form  or  any  new 
application  of  existing  product  forms 
The  comment  period  for  this  proposal 
closed  on  June  3.  1994.  EPA  has 
decided,  based  on  comments  recei\ed. 
to  hold  an  informal  hearing  to  obtain 
additional  i;iformation  that  will  help  thi- 
Agency  develop  clear  criteria  for 
identifying  significant  new  RCF  product 
forms  and  appUcations. 
DATES:  The  hearing  will  take  place  on 
January  10.  1995.  from  9  a.m.  to  1  p.m 
Those  persons  interested  in  attending 
the  hearing  are  requested  to  notify  the 
Agency  on  or  before  January  3, 1995,  b\ 
calling  202-554-1404.  hi  addition,  three 
copies  of  any  request  to  participate  must 
be  submitted  to  the  TSCA  Docket. 
Comments  on  issues  discussed  at  the 
hearing  must  be  received  bv  EPA  on  or 
before  February  9.  1995. 
ADDRESSES:  The  hearing  will  be  held  at 
Washington  Information  Center, 
Conference  Room  4  South, 
En\ironmcntal  Protection  Agenc> .  401 
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M  St..  SW.,  Washington,  DC  20460. 
Three  copies  of  any  request  to 
participate  in  the  informal  hearing, 
identified  with  docket  number  OPPTS- 
50604  must  be  submitted  to:  TSCA 
Dociunent  Control  Officer  (7407),  Office 
of  Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  Rm. 
E-G99,  401  M  St.,  SW..  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information:  Susan  B.  Hazen, 
Director,  Environmental  Assistance 
Division  (7406).  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
For  technical  questions:  Jonathan 
jacobson.  Telephone:  (202)  260-3779. 
Intem- 
et:acobson.  jonathan@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  21, 1994  (59 
FR 13294),  EPA  proposed  a  SNUR  under 
section  5(a)(2)  of  TSCA  which  would 
require  persons  to  notify  EPA  at  least  90 
days  before  commencing  the 
manufactiue,  import,  or  processing  of 
significant  new  uses  of  RCF.  The 
Agency  believes  that  any  new  product 
form  or  application  of  RCF  and  its 
related  manufacture,  import,  or 
processing  should  be  designated  as  a 
significant  new  use.  EPA  has 
determined,  however,  that  it  requires 
additional  information  and  analysis  to 
develop  clear  criteria  for  identifying 
new  RCF  product  forms  and 
applications.  The  Agency,  therefore,  has 
decided  to  hold  this  hearing  to  obtain 
information  and  input  that  will  help 
EPA  develop  these  criteria.  EPA  is 
particularly  interested  in  bearing  from 
persons  engaged  in  the  manufacture  or 
processing  of  RCF  used  in  consumer 
appliances. 

Each  person  or  organization  desiring 
to  participate  in  the  informal  hearing 
shall  file  a  written  request  to  participate 
with  the  OPPT  Document  Control 
Officer  at  the  location  listed  under 
ADDRESSES.  The  request  must  be 
received  by  the  Agency  no  later  than 
January  3. 1995.  The  request  shall 
include:  (1)  A  brief  statement  of  the 
interest  of  the  person  or  organization  in 
the  proceeding;  (2)  a  brief  outline  of  the 
points  to  be  addressed;  (3)  an  estimate 
of  the  time  required;  and  (4)  if  the 
request  comes  from  an  organization,  a 
non-binding  list  of  the  persons  to  take 
part  in  the  presentation.  Organizations 
are  requested  to  bring  with  them,  to  the 
extent  possible,  employees  with 
individual  expertise  in  and 
responsibility  for  each  of  the  areas  to  be 
addressed. 


Interea  ted  persons  may  submit 
commen  s  on  issues  raised  at  the 
hearing.  Comments  must  be  received  on 
or  before  February  9, 1995.  Comments 
and  a  trabscript  of  the  hearing  will  be 
placed  ii  the  Nonconfidential 
Informat  on  Center  as  part  of  the 
rulemakj  ag  record  for  the  proposed  rule 
(docket  I  lunber  OPPTS-50604)  and  will 
be  availa  )le  for  inspection  and  copying 
(see  TSC  \  Docket  Receipt  Office  listed 
under  A]  )DRESSES).  Any  information 
claimed  is  Confidential  Business 
Informat  on  (CBI)  that  is  part  of  the 
record  fc  r  this  rulemaking  is  not 
availably  for  public  review.  A  public 
version  <  f  the  record,  from  which 
'  informat  on  claimed  as  CBI  has  been 
exclude(  .  is  available  for  inspection. 

List  of  Si  ibjects  in  40  CFR  Part  721 

Enviro  omental  protection.  Chemicals, 
Reportin ;  and  recordkeeping 
requiren  ents.  Significant  new  uses. 

D  icember  1, 1994. 
Carra. 

Difector.  Office  of  Pollution  Prevention 


Dated: 
Joseph  A. 

Acting 
and  Toxi^. 
IFRDoc 
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DEPARl  MENT  OF  THE  INTERIOR 

Office  o  the  Secretary 

43  CFR  •art  11 
RIN  1090  AA23 

Natural  Resource  Damage 
Assessi  tents 

AGENCY:  Department  of  the  Interior. 
ACTION:  "reposed  rule. 


SUMMARY :  The  Department  of  the 
Interior  s  proposing  to  amend  the 
regulatic  ns  for  assessing  natural 
resource  damages  resulting  from  a 
discharf  3  of  oil  into  navigable  waters 
under  tli  e  Clean  Water  Act  or  a  release 
of  a  hazj  rdous  substance  under  the 
Compre  tensive  Environmental 
Respons  i.  Compensation,  and  Liability 
Act.  Th(  regulations  provide  procedures 
that  designated  Federal,  State,  and 
Indian  tnbe  natural  resource  trustees 
may  usei  to  obtain  compensation  from 
potentially  responsible  parties  for 
injuries  to  natural  resources.  The 
regulations  provide  an  administrative 
process  or  conducting  assessments  as 
well  as  wo  types  of  technical 
procedu  res  for  the  actual  determination 
of  injuri  5s  and  damages.  "Type  A" 
procedu  res  are  standard  procedures  for 
simplifi  id  assessments  requiring 
minima  field  observation  in  cases  of 


minor  discharges  or  releases  in  certain 
environments.  "Type  B"  procedures  are 
site-specific  procedures  for  detailed 
assessments  in  other  cases. 

The  Department  of  the  Interior  is 
proposing  to  revise  the  existing  type  A 
procedure  for  assessing  natural  resource 
damages  in  coastal  and  marine 
environments  in  compliance  with  a 
court  order  and  a  statutory  biermial 
review  requirement.  The  proposed 
proceduj  e  incorporates  a  computer 
model  called  the  Natural  Resource 
Damage  Assessment  Model  for  Coastal 
and  Marine  Environments  (NRDAM/ 
CME)  Version  2.2,  which  would  replace 
the  NRDAM/CME  Version  1.2  that  is 
currently  incorporated  by  reference  into 
the  regulations. 

DATES:  Coininents  will  be  acceptsd 
through  February  6. 1995. 

ADDRESSES:  Comments  should  be  sent  in 
duplicate  to  the  Office  of  Environmental 
Policy  and  Compliance.  ATTN:  NRDA 
Rule-CME,  Room  2340.  Department  of 
the  Interior.  1849  C  Street.  N\V. 
Washington.  DC  20240,  telephone:  (202) 
208-3301  (regular  business  hours  7:45 
a.m.  to  4:15  p.m.,  Monday  through 
Friday).  Computer  diskettes  containing 
the  NRDAM/CME  Version  2.2  can  be 
obtained  from  the  same  office. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  F.  Specht  at  (202)  208-3301.  or 
SSPECHT@IOS.DOI.GOV  on  Internet. 

SUPPLEMENTARY  INFORMATION:  This 
preamble  is  organized  as  follows: 

I.  Background 

A.  Statutory  lYovisions 

B.  Overview  of  the  Department's  Natural 
Resource  Damage  Assfssmeni 
Regulations 

C  History  of  this  Rulemaking 
D.  Related  Rulemakings 

II.  Phases  of  an  Assessment  Incorporating  a 

Type  A  Procedure 

A.  Preassessment  Phase 

B.  Assessment  Plan  Phase 

C.  Assessment  Phase 

D.  Post-Assessment  Phase 

III.  Nature  of  Type  A  Procedures 

A.  Use  of  Average  Data 

B.  Regulatory  Status  of  Type  A  Procedures 

IV.  NRDAM/CME  Version  2.2 

A.  Overview 

B.  User-Supplied  Data  Inputs 

C  Geographic  Information  System 
D.  Submodels 

V.  Conditions  Regarding  l!se  of  the  NRDAM/ 

CME  Version  2.2 

A.  Primary  Conditions 

B.  Secondary  Conditions 

VI.  Response  to  Comments 

A.  General 

B.  Physical  Fates 

C  Biological  Effects 

D.  Restoration 

E.  Economic  Issues 
F  Tribal  Issues 
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L  Backgronnd 

A.  Statutory  Provisions 

The  Department  of  the  Ulterior  (the 
Department)  is  proposing  to  amend  the 
regulations  for  assessing  natural 
resource  damages  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act.  as  amended  (42  U.S.C.  9601  et  seq.) 
(CERCLA)  and  the  Clean  Water  Act,  as 
amended  (33  U.S.C.  1251  et  seq.) 
(CWA).  Under  CERCLA,  certain 
categories  of  potentially  responsible 
parties  (PRPs)  are  liable  for  natural 
resource  damages  resulting  from  a 
.    release  of  a  hazardous  substance. 
CERCLA  sec.  107(a).  Natural  resource 
damages  are  monetary  compensation  for 
injury  to,  destruction  of.  or  loss  of 
natural  resources.  CERCLA  sec. 
107(a)(4)K:).  CWA  creates  similar 
liability  for  natural  resource  damages 
resulting  fi-om  discharges  of  oil  into 
navigable  waters.  CWA  sec.  311(0. 
Only  designated  natural  resource 
trustees  may  recover  natural  resource 
damages.  CWA  recognizes  the  authority 
of  Federal  and  State  officials  to  serve  as 
natural  resource  trustees.  CERCLA 
recognizes  the  authority  of  Federal  and 
State  officials  as  well  as  Indian  tribes  to 
act  as  natural  resource  trustees.  CERCLA 
defines  "State"  to  include: 

The  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  United  States  Virgin 
Islands,  the  Commonwealth  of  the  Northern 
Marianas,  and  any  other  territory  or 
possession  over  which  the  United  States  has 
jurisdiction.  CERCLA  sec.  101(27). 

Damages  may  be  recovered  for  those 
natural  resource  injuries  that  are  not 
hilly  remedied  by  response  actions  as 
well  as  public  economic  values  lost 
from  the  date  of  the  discharge  or  release 
imtil  the  resources  have  fiilly  recovered. 
All  sums  recovered  in  compensation  for 
natural  resource  injuries  must  be  used 
to  restore,  rehabilitate,  replace,  or 
acquire  the  equivalent  of  the  injured 
natural  resources.  CERCLA  sec. 
107(f)(1).  Trustee  officials  may  also 
recover  the  reasonable  costs  of  assessing 
natural  resource  damages. 

CERCLA  requires  the  promulgation  of 
regulations  for  the  assessment  of  natural 
resource  damages  resulting  either  from 
a  discharge  of  oil  into  navigable  waters 
under  CWA  or  from  a  release  of  a 
hazardous  substance  under  CERCLA. 
CERCLA  sec.*301(c).  The  regulations  are 
to  identify  the  "best  available" 
procedures  for  assessing  natural 
resource  damages.  CERCLA  sec. 
301(c)(2).  CERCLA  requires  that  the 
natural  resource  damage  assessment 
regulations  include  two  types  of    ' 
assessment  procedures.  'Type  A" 


procedures  are  "standard  procedures  for 
simpUfied  assessments  requiring 
minimal  field  observation."  CERCLA 
sec.  301(c)(2)(A).  "Type  B"  procedures 
are  "ahemative  protocols  for  conducting 
assessments  in  individual  cases." 
CERCLA  sec.  301(c)(2)(B).  Assessments 
performed  by  Federal  and  State  trustee 
officials  in  accordance  with  these 
regulations  receive  a  rebuttable 
presumption  in  coiut.  CERCLA  sec. 
107(0(2)(C).  The  regulations  must  be 
■  reviewed,  and  revised  as  appropriate, 
every  two  years.  CERCLA  sec.  301(c)(3). 
The  promulgation  of  these  regulations 
was  delegated  to  the  Department.  E.O. 
12316,  as  amended  by  E.O.  12580. 

The  natural  resource  damage 
provisions  of  CWA  were  amended  by 
the  Oil  Pollution  Act  (33  U.S.C.  2701  et 
seq.)  (OPA).  The  authority  to  sue  for 
natural  resource  damages  resulting  from 
dischargesx)f  oil  into  navigable  waters 
was  extended  to  not  only  Federal  and 
State  natural  resource  trustees  but  also 
Indian  tribe  and  foreign  natural  resource 
trustees.  OPA  also  authorized  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  to  develop  new 
natural  resource  damage  assessment 
regulations  for  discharges  of  oil  into 
navigable  waters.  The  Department  is 
coordinating  its  rulemakings  with 
NOAA  to  ensure,  to  the  maximum 
extent  appropriate,  that  consistent 
processes  are  established  for  assessing 
natural  resource  damages  imder 
CERCLA  and  OPA. 

OPA  provides  that  any  rule  in  effect 
under  a  law  replaced  by  OPA  will 
continue  in  effect  until  superseded. 
OPA  sec.  6001  (b).  hi  particular.  Senate 
committee  report  language  makes  it 
clear  that  "|tlhe  existing  Interior 
Department  rules  •  *  •  may  be  used 
with  a  rebuttable  presumption  in  the 
interim"  until  NOAA  promulgates  new 
regulations.  S.  Rep.  No.  101-94. 101st 
Cong..  1st  Sess.  15  (1990).  Therefore, 
until  NOAA  promulgates  its  regulations, 
the  Department's  regulations  may  be 
used  to  obtain  a  rebuttable  presumption 
for  natural  resource  damage  assessments 
luider  OPA. 


B.  Overview  of  the  Department's  Natural 
Resource  Damage 

Assessment  Regulations 

The  Department  has  pubUshed 
various  final  rules  for  the  assessment  of 
natural  resource  damages:  51  FR  27674 
(Aug.  1. 1986):  52  FR  9042  (March  20. 
1987):  53  FR  5166  (Feb.  22. 1988);  and 
53  FR  9769  (March  25. 1988).  These 
rulemakings  are  codified  in  the  Code  of 
Federal  Rt^lations  at  43  CFR  part  11. 
The  Department  also  recently  published 
a  final  rule  revising  the  administrative 


process  and  the  type  B  procedures  that 
has  not  yet  been  codified  in  the  Code  of 
Federal  Regulations.  59  FR  14261 
(March  25,  1994). 

The  Department's  natural  resource 
damage  assessment  regulaUons  provide 
an  administrative  process  for 
conducting  assessments  as  well  as 
technical  procedures  for  the  actual 
determination  of  injuries  and  damages. 
Assessments  performed  under  the 
Department's  regulations  consist  of  four 
phases:  the  Preassessment  Phase,  the 
Assessment  Plan  Phase,  the  Assessment 
Phase,  and  the  Post-Assessment  Phase. 
The  Department's  regulations  cover  the 
entire  process  that  trustee  officials  need 
to  follow  if  they  file  a  lawsuit  and 
expect  to  obtain  a  rebuttable 
presumption.  However,  trustee  officials 
have  the  authority  to  settle  their  damage 
claims  at  any  time  during  the 
administrative  process. 

The  Preassessment  Phase  consists  of 
the  activities  that  precede  the  actual 
assessment.  For  example,  upon 
detecting  or  receiving  notification  of  a 
discharge  or  release,  trustee  officials 
decide,  based  on  a  number  of  criteria, 
whether  further  assessment  actions  are 
warranted.  This  decision  is  documented 
in  the  Preassessment  Screen 
Determination.  For  more  information  on 
the  Preassessment  Phase,  see  subpart  B 
of43CFRpartll. 

The  Assessment  Plan  Phase  includes 
the  preparation  of  a  written  Assessment 
Plan.  The  Assessment  Plan,  which  is 
subject  to  pubhc  review  and  comment, 
assists  the  involvement  of  PRPs.  other 
trustee  officials,  the  general  public,  and 
any  other  interested  parties.  The 
Assessment  Plan  also  helps  ensure  that 
assessments  are  performed  at  a 
reasonable  cost.  For  more  information 
on  the  Assessment  Plan  Phase,  see 
subpart  C  of  43  CFR  part  1 1 ,  as  amended 
by  59  FR  14281-83. 

During  the  Assessment  Phase,  trustee 
officials  conduct  the  work  described  in 
the  Assessment  Plan.  The  work  consists 
of  three  steps:  Injury  Determination; 
Quantification;  and  Damage 
Determination.  In  Injury  Determination, 
trustee  officials  determine  whether  any 
natural  resources  have  been  injured.  If 
trustee  officials  determine  that  resources 
have  been  injured,  they  proceed  to 
Quantification,  in  which  they  quantify 
the  resulting  change  in  baseUne 
conditions.  "Baseline"  conditions  are 
the  conditions  that  woidd  have  existed 
had  the  discharge  or  release  not 
occurred.  Finally,  in  Damage 
Determination,  trustee  officials  calculate 
the  monetary  compensation  to  be  sought 
as  damages  for  the  natural  resource 
injuries. 
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When  a  type  A  procedure  is  utilized, 
trustee  officials  perform  Injury 
Determination,  Quantification,  and 
.Damage  Determination  through  the  use 
of  a  standardized  procedure  involving 
minimal  field  work.  The  Department  is 
developing  different  type  A  procedures 
for  different  environments  in  stages. 
Only  one  type  A  procedure  has  been 
included  in  the  regulations  to  date.  That 
type  A  procedure  incorporates  a 
computer  model,  called  the  Natural 
Resource  Damage  Assessment  Model  for 
Coastal  and  Marine  Environments 
(NRDAM/CME)  Version  1.2,  to  perform 
Injury  Determination,  Quantification, 
and  IDamage  Determination  for  minor 
discharges  or  releases  in  coastal  and 
marine  environments.  This  proposed 
rule  would  revise  the  type  A  procedure 
for  coastal  and  marine  environments 
and  replace  the  NRDAM/CME  Version 
1.2  with  the  NRDAM/CME  Version  2.2. 
Until  a  final  rule  revising  the  type  A 
procedure  for  coastal  and  marine 
environments  is  promulgated,  the 
NRDAM/CME  Version  1.2  remains  the 
version  incorporated  by  reference  into 
the  regulations.  For  more  information 
on  use  of  a  type  A  procedure  during  the 
Assessment  Phase,  see  subpart  D  of  43 
CFR  part  11.  Also,  the  Department 
recently  published  a  proposed  rule  that 
would  establish  an  additional  type  A 
procedure  for  Great  Lakes 
environments.  59  FR  40319  (Aug.  8. 
1994). 

When  a  type  A  procedure  is  not 
applicable,  trustee  ofiicials  use  type  B 
procedures  instead  of  a  type  A 
procedure.  In  some  cases,  trustee 
officials  may  also  use  type  B  procedures 
to  supplement  damages  calculated 
throu^  use  of  an  applicable  type  A 
procedure.  When  type  B  procedures  are 
utilized,  trustee  officials  perform  Injury 
Determination,  Quantification,  and 
Damage  iDetermination  through  the  use 
of  site-i>pecific  studies.  The  regulations 
provide  a  range  of  alternative  type  B 
scientific  and  economic  methodologies 
from  which  trustee  officials  may  choose. 
For  more  information  on  use  of  type  B 
procedures  during  the  Assessment 
Phase,  see  subpart  E  of  43  CFR  part  11 . 
as  amended  by  59  FR  14283-87. 

During  the  Post-Assessment  Phase, 
trustee  officials  prepare  a  Report  of 
Assessment  detailing  the  results  of  the 
Assessment  Phase.  Trustee  officials 
present  the  Report  of  Assessment  to  the 
■PRPs  along  with  a  demand  for  damages 
and  assessment  costs.  If  a  PRP  does  not 
agree  to  pay  within  60  days,  the  trustee 
officials  may  file  suit.  Federal  and  State 
trustee  officials  receive  a  rebuttable 
presumption  of  correctness  for 
assessments  performed  in  accordance 
with  the  Preassessment  Phase, 
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Assessment  Phase,  see  subpart  F  of 
11,  as  amended  bv  59  FR 


C.  History  i  /  This  Rulemaking 

On  Marc  i  20, 1987,  the  Department 
published  i ,  final  rule  establishing  a 
type  A  pro<  edure  for  coastal  and  marine 
environme  its  that  incorporated  the 
NRDAM/C  AE  Version  1.1.  52  FR  9041. 
On  March  :5, 1988,  the  Department 
published  '  echnical  corrections  to  the 
NRDAM/CME  Version  1.1,  replacing  it 
with  NRDAM/CME  Version  1.2.  53  FR 
9769.  On  I*bruary  1. 1989,  the 
Departmerm  published  an  advance 
notice  of  proposed  rulemaking 
announcing  the  commencement  of  the 
statutorily  required  biennial  review  of 
the  type  A  procedure  for  coastal  and 
marine  environments.  54  FR  5093.  The 
advance  nfttice  solicited  comment  on 
whether  at  d  how  the  tj-pe  A  procedure 
should  be  evised  to  reflect  experience 
with  use  o  the  NRDAM/CME  Version 
1.2. 

On  July  L4, 1989,  the  U.S.  Court  of 
Appeals  fc  r  the  District  of  Columbia 
Circuit  issi  led  two  decisions  that 
affected  th  5  biennial  review  of  the  type 
A  procedu  :e  for  coastal  and  marine 
environm*  nts.  State  of  Ohio  v.  United 
States  Dej.  artment  of  the  Interior  [Ohio 
V.  Interior  dealt  with  a  challenge  to  the 
administri  tive  process  and  type  B 
procedure  t.  880  F.2d  432  (DC.  Cir. 
1989).  Th«  court  upheld  various  aspects 
of  the  adn  inistrative  process  and  type  B 
procedure  s  but  ordered  the  Department 
to  revise  t  le  type  B  procedures  to  reflect 
the  statute  ry  preference  for  using 
restoratio] ;  costs  as  the  measure  of 
natural  rei  ource  damages.  The  court 
used  the  t  srm  "restoration  costs"  to 
encompas  i  the  cost  of  restoring, 
rehabilitai  ing,  replacing,  and/or 
acquiring  the  equivalent  of  the  injured 
natural  re  lources.  The  court  also 
ordered  tl  e  Department  to  revise  the 
type  B  pn  cedures  to  allow  for  the 
recovery  (  f  all  reliably  calculated 
economic  values  lost  to  the  public  as  a 
result  of  t  le  injury  to  natural  resources. 

State  o  Colorado  v.  United  States  . 
Departrnt  nt  of  the  Interior  [Colorado  v. 
Interior)  c  ealt  with  a  challenge  to  the 
type  A  pr  >cedure  for  coastal  and  marine 
environm  mts.  880  F.2d  481  (D.C.  Cir. 
1989).  Co  orado  v.  Interior  upheld  the 
Departmc  nt's  sequential  approach  to 


developing  type  A  procedures  but  urged 
the  Department  to  develop  additional 
type  A  procedures  to  address  as  many 
different  cases  as  possible.  The  court 
also  remanded  the  NRD/VM/CME 
Version  1.2,  based  on  the  reasoning  in 
the  Ohio  v.  Interior  decision,  to  permit 
the  Department  to  allow  for  the 
calculation  of  restoration  costs.  The 
NRDAM/CME  Version  1.2  calculates 
damages  based  solely  on  lost  public  use 
of  the  injured  resources. 

On  September  22, 1989,  the 
De{>artment  published  an  advance 
notice  of  proposed  rulemaking 
aimouncing  its  intent  to  revise  the  type 
A  procedure  for  coastal  and  marine 
enviroimients  in  compliance  with  Ohio 
V.  Interior  and  Colorado  v.  Interior 
during  the  ongoing  biennial  review  54 
FR  39013  The  Department  solicited 
comment  on  means  of  incorporating 
restoration  costs  and  all  reliably 
calculated  lost  pubhc  economic  values 
into  the  revised  NRDAM/CME.  Id. 

D.  Related  Rulemakings 

There  are  several  other  ongoing 
natural  resource  damage  assessment 
rulemakings. 

l.CERCLA 

On  June  2,  1988,  the  Department 
published  an  advance  notice  of 
proposed  rulemaking  soliciting 
comment  on  the  development  of  a  type 
A  procedure  for  Great  Lakes 
environments.  53  FR  20143.  On 
September  22. 1989.  the  Department 
announced  its  intent  to  modify  the 
development  of  the  type  A  procedure 
for  Great  Lakes  environments  to 
conform  with  Ohio  v.  Interior  and 
Colorado  v.  Interior.  54  FR  39015.  The 
Department  published  a  notice  of 
proposed  rulemaking  for  the  type  A 
procedure  for  Great  Lakes  environments 
on  August  8,  1994.  59  FR  40319.  The 
proposed  procedure  incorporates  a 
computer  model  called  the  Natural 
Resource  Damage  Assessment  Model  for 
Great  Lakes  Environments  Version  1.31 
(NRDAM/GLE).  The  same  modelling 
approach  used  to  develop  the  proposed 
NRDAM/GLE  was  used  to  develop  the 
NRDAM/CME  Version  2.2. 

The  August  8, 1994,  Federal  Register 
notice  also  contained  two  proposed 
amendments  to  the  natural  resource 
damage  assessment  regulations  that 
would  affect  all  type  A  procedures.  The 
Department  proposed  to  revise  the 
conditions  under  which  type  A  and  type 
B  procedures  can  both  be  used  in  the 
same  assessment  and  to  make  explicit 
the  scope  of  judicial  review  of 
assessments  performed  using  t}-pe  A 
procedures.  The  comment  period  on  the 
August  8, 1994,  proposed  rule  has  been 
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extended  through  February  6. 1995.  59 
FR  54877  (Nov.  2. 1994). 

The  Department  plans  to  develop 
additional  type  A  procedures,  as 
appropriate,  in  future  rulemakings.  The 
Department  intends  to  convene  a  public 
meeting  no  later  than  June  1, 1995.  to 
discuss  additional  environments  for 
which  type  A  procedures  may  be 
feasible. 

.  On  March  25. 1994,  the  Department 
pubhshed  a  final  rule  revising  the 
administrative  process  and  the  type  B 
procedures  in  partial  response  to  Ohio 
V.  Interior.  59  FR  14261.  The  final  rule 
addresses  all  asp>ects  of  the  court 
remand  other  than  the  use  of  a 
particular  economic  methodology, 
known  as  contingent  valuation  (CV).  to 
estimate  lost  nonuse  values  of  injured 
resources.  Nonuse  values  are  those 
economic  values  that  are  not  dependent 
on  use  of  a  resource  and  include  the 
value  of  knowing  that  the  resource 
exists  and  knowing  that  a  resource  will 
be  available  for  future  generations.  On 
May  4,  1994,  the  Department  published 
a  notice  of  proposed  rulemaking 
addressing  CV  as  a  type  B  procedure  for 
estimating  lost  nonuse  values.  59  FR 
23097.  The  comment  period  on  the 
notice  closed  on  October  7,  1994.  See  59 
FR  32175  (June  22,  1994). 

CERCLA  mandates  biennial  review, 
and  revision  as  appropriate,  of  the 
Department's  natural  resource  damage 
assessment  regulations.  On  October  19, 
1994,  the  Department  published  an 
advance  notice  of  proposed  rulemaking 
to  begin  the  biennial  review  of  the 
administrative  process  and  type  B 
procedures.  59  FR  52749. 

2.  OPA 

On  January  7.  1994,  NOAA  pubUshed 
a  proposed  rule  for  assessing  natural 
resource  damages  resulting  from  oil 
discharges  into  navigable  waters  under 
OPA.  59  FR  1062.  The  Department 
understands  that  NOAA  is  likely  to 
allow  for  use  of  the  revised  NRDAM/ 
CME  under  its  OPA  regulations  after  the  " 
Department  publishes  a  final  rule.  59  FR 
1124-25. 

II.  Phases  of  an  Assessment 
Incorporating  a  Type  A  Procedure 

This  proposed  rule  would  not  change 
the  administrative  process  for 
perfonning  a  natural  resource  damage 
assessment  already  established  under 
the  Department's  regulations.  Under  the 
proposed  rule,  an  assessment 
incorporating  use  of  the  proposed 
NRDAM/CME  Version  2.2  would  entail 
the  same  four  phases  already  provided 
for  in  43  CFR  part  1 1 :  The 
Preassessment  Phase,  the  Assessment 
Plan  Phase,  the  Assessmeni  Phase,  and 


the  Post-Assessment  Phase.  This 
proposed  rule  would  simply  revise  on« 
of  the  procedures  available  for  use 
during  the  Assessment  Phase.  The 
proposed  procedure  would  be  available 
only  for  oil  discharges  or  hazardous 
substance  releases  that  occur  in  coastal 
or  marine  environments. 

A.  Preassessment  Phase 

During  the  Preassessment  Phase  of  an 
assessment  incorporating  use  of  the 
proposed  NRDAM/CME  Version  2.2. 
trustee  officials  would  conduct  the 
activities  already  provided  for  in 
subpart  B  of  43  CFR  part  11.  These 
activities  would  include  the  pi«paration 
of  a  Preassessment  Screen 
Determination  documenting  the  trustee 
officials'  decision  that  additional 
assessment  work  was  warranted. 

B.  Assessment  Plan  Pkase 

Upon  determining  that  additional 
assessment  work  was  warranted,  trustee 
officials  would  begin  the  Assessment 
Plan  Phase.  The  Assessment  Plan  Phase 
of  an  assessment  incorporating  use  of 
the  proposed  NRDAM/CME  Version  2.2 
would  include  the  trustee  coordination 
and  PRP  identification  and  involvement 
activities  already  provided  for  in 
subpart  C  of  43  CFR  part  1 1.  as  amended 
by  59  FR  14281.  Trustee  officials  would 
also  prepare  a  written  Assessment  Plan 
documenting  their  decision  to  use  the 
NRQAM/CME  Version  2.2.  as  well  as 
the  incident-specific  information  they 
intend  to  use  as  data  inputs  to  the 
NRD/VM/CME  Version  2.2.  The 
Assessment  Plan  would  then  be  made 
available  for  public  review  and 
comment  as  already  provided  in  43  CFR 
11.32.  as  amended  by  59  FR  14282. 

1.  Conditions  Regarding  Use  of  the 
NRDAM/CME  Version  2.2 

To  assist  trustee  officials  in  deciding 
whether  to  use  a  type  A  procedure,  type 
B  procedures,  or  a  combination,  the 
Department  is  proposing  several 
conditions  rpgarding  use  of  the 
NRDAM/CME  Version  2.2.  Under  the 
proposed  rule,  whenever  a  discharge  or 
release  occurred  in  a  coastal  or  marine 
environment,  trustee  officials  would 
determine  if  the  conditions  were  met.  .\ 
coastal  or  marine  enviroiunent  is 
defined  as  any  area  represented  bv  the 
geographic  data  contained  in  the 
NRDAM/CME  Version  2.2.  The 
geographic  scope  of  the  NRDAM/CME 
Version  2.2  is  discussed  in  Section  IV.C 
of  this  preamble.  Trustee  officials  would 
include  in  the  Assessment  Plan  their 
determinations  of  whether  the 
conditions  regarding  use  of  the 
NRDAM/CME  Version  2.2  were  met. 


The  goal  of  the  natural  resource 
damage  assessment  process  is  to  obtain 
as  quickly  and  cost-effectively  as 
possible  the  compensation  due  the 
public  and  needed  to  restore  injured 
natural  resources.  Type  B  procedures 
can  be  considerably  more  expensive  and 
time-consuming  than  type  A 
procedures.  Therefore,  the  Department 
believes  that  type  A  procedures  should 
be  used  whenever  applicable. 

Under  §  11.33(b)  of  the  propo(*d  rule, 
the  conditions  regarding  use  of  the 
NRDAM/CME  Version  2.2  fall  into  two 
categories:  Primary  conditions  and 
secondary  conditions.  The  absence  of 
any  primary  condition  indicates  that  use 
of  the  NRD/^/CME  Version  2.2  is 
inappropriate.  The  absence  of  any 
secondary  condition  does  not  indicate 
that  use  of  the  NRDAM/CNIE  Version 
2.2  is  inappropriate  but  does  indicate 
that  the  NRDAM/CME  Version  2.2 
might  not  address  all  significant  types  of 
natural  resource  injuries  and  lost  public 
economic  values. 

Under  the  proposed  rule,  if  all 
primary  and  secondary  conditions  were 
met.  trustee  officials  would  be  required 
to  use  the  NRD/VM/CME  Version  2.2  to 
calculate  all  damages  in  order  to  get  the 
rebuttable  presumption.  This  approach 
would  be  consistent  with  the  existing 
standards  for  use  of  the  NRDAM/CME 
Version  1.2  provided  at  43  CFR  11.33 

The  proposed  rule  would  further 
provide  that  if  one  or  more  primary 
conditions  were  not  met.  trustee 
officials  would  be  required  to  use  type 
B  procedures  to  calculate  all  damages  in 
order  to  obtain  the  rebuttable 
presumption.  This  approach  differs 
from  the  existing  standards  for  use  of 
the  NRDAM/CME  Version  1.2.  which  do 
not  specify  particular  conditions  under 
which  trustee  officials  must  use  type  B 
procedures  instead  of  the  type  A 
procedure. 

Finally,  the  proposed  rule  would 
provide  that  if  all  primary  conditions 
were  met  but  one  or  more  secondary 
conditions  were  not  met,  trustee 
officials  could  use  the  NRDAM/CME 
Version  2.2.  type  B  procedures,  or  a 
combination,  and  obtain  a  rebuttable? 
presumption.  Use  of  combined  type  A 
and  type  B  procedures  would  be  subject 
to  the  limitations  discussed  in  Section 
n.B.2  of  this  preamble.  Trustee  officials 
would  decide  which  assessment 
procedures  to  use  based  on 
considerations  of  "cost  effectiveness  ' 
and  "reasonable  cost."  as  those  terms 
are  defined  in  43  CFR  11.14  Trustee 
officials  would  consider  whether  thr 
benefits  of  the  increased  accuracy 
provided  by  type  B  procedures  would 
offset  the  anticipated  additional  cost  of 
using  type  B  procedures,  and  whether 
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the  anticipated  damages  would  exceed 
the  anticipated  cost  of  using  type  B 
procedures.  Trustee  officials  would 
dociunent  the  determination  whether  to 
use  the  NRDAN^/CME  Version  2.2.  type 
B  procedures,  or  a  combination  in  the 
Assessment  Plan. 

The  proposed  rule  would  also  require 
trustee  officials  to  use  type  B 
procedures,  even  if  they  determined  that 
use  of  the  NRDAM/CME  Version  2.2 
was  ai^^priate,  whenever  a  PRP 
submitted  a  written  request  for  use  of 
type  B  procedures  and  advanwd  all 
reasonable  costs  of  using  type  B 
procedures  within  a  timeframe 
acceptable  to  the  trustee  officials. 

Section  V  of  this  preamble  contains 
additional  information  on  the 
conditions  regarding  use  of  the 
NRDAM/CME  Version  2.2. 

2.  Use  of  Combined  Type  A  and  Type 
B  Procedures 

Existing  43  CFR  11.15(a)(1)  provides 
that,  in  order  to  obtain  a  rebuttable 
presumption,  trustee  officials  generally 
must  use  either  a  type  A  procedure  or 
type  B  procedures  but  not  both.  Under 
~  the  existing  regulations,  the  only  time 
that  trustee  officials  can  use  both  type 
A  and  type  B  procedures  for  the  same 
discharge  or  release  is  when  the 
procedures  address  different  resources 
and  do  not  result  in  double  counting  of 
damages. 

In  the  August  8. 1994,  Federal 
Register  notice  concerning  the  type  A 
procedure  for  Great  Lakes 
environments,  the  Department  proposed 
to  delete  the  existing  restriction  in  43 
CFR  11.15(a)(1)  concerning  use  of  both 
type  A  and  type  B  procedures  during 
the  Assessment  Phase.  59  PR  40333.  The 
August  8, 1994,  Federal  Register  notice 
contained  new  proposed  standards  for 
determining  when  to  use  type  B 
procedures  to  supplement  damages 
calculated  by  the  NRDAM/GLE.  Today's 
proposed  rule  would  establish  similar 
standards  for  determining  when  to  use 
type  B  procedures  to  supplement 
damaget^  calculated  by  the  NRDAM/ 
CME  Vci-sion  2.2. 

If  all  primary  conditions  regarding  use 
of  the  NRDAM/CME  Version  2.2  were 
met  but  one  or  more  secondary 
conditions  were  not  met,  then  the 
NRDAM/CME  Version  2.2  could  still  be 
used  but  might  not  address  all 
significant  types  of  natural  resource 
injuries  and  lost  public  economic 
values.  In  such  cases,  trustee  officials 
would  have  the  discretion  to  use  the 
NRDAM/CME  Version  2.2  to  calculate 
all  damages.  However,  trustee  officials 
would  also  have  the  option  of  using 
type  B  procedures  to  supplement  the 
damages  calculated  by  the  NRDAM/ 


CME  Vers  on  2.2  and  could  obtain  a 
rebuttable  presumption  for  both 
portions  a  the  assessment.  Specifically, 
trustee  ofl  cials  could  use  type  B 
procedure  >  to  calculate  damages  for 
types  of  ni  itural  resource  injuries  and 
lost  publit  economic  values  that  were 
not  addressed  by  the  NRDAM/CME 
Version  2C  and  use  the  NRDAM/CME 
Version  22,  to  calculate  all  other 
damages,  provided  there  were  no  double 
recovery  df  damages. 

Trustee  officials  who  used  type  B 
procedure  s  in  addition  to  the  NRDAM/ 
CME  Vers  on  2.2  would  obtain  a 
rebuttable  presumption  only  if  the  type 
B  procedures  were  used  to  supplement 
the  damages  calculated  by  the  NRDAM/ 
CME  Vers  on  2.2.  Trustee  officials  could 
not  select  vely  substitute  specific 
categories  of  damages  calculated  by  the 
NRDAM/CME  Version  2.2  with  damages 
calculated  through  use  of  type  B 
procediu-«  s  and  retain  the  rebuttable 
presumpt  on.  However,  trustee  officials , 
could  cal(  ulate  all  damages. through  use 
of  type  B  jrocedures,  and  obtain  a 
rebuttable  presumption,  provided  that 
the  type  I  procedures  were  cost 
effective  (  nd  could  be  performed  at  a 
reasonable  cost.  A  trustee  official's 
decision  ■>  k'hether  to  use  the  NRDAM/ 
CME  Vers  ion  2.2,  type  B  procedures,  or 
a  combin;  ttion  during  the  Assessment 
Phase  wo  jld  be  documented  in  the 
Assessme  nt  Plan. 

For  exa  mple,  one  of  the  proposed 
secondar  ■  conditions  regarding  use  of 
the  NRD.^M/CME  Version  2.2  is  that  the 
primary  i  ijuries  to  biological  resoiuces 
are  one  o  more  of  the  following:  Direct 
mortality  resulting  from  short-term 
exposure  to  the  discharged  oil  or 
released  lazardous  substance;  direct 
loss  of  pr  )duction  resulting  from  short- 
term  exp  tsure  to  the  discharged  oil  or 
released  hazardous  substance;  indirect 
mortality  resulting  from  food  web 
losses;  ard  indirect  loss  of  production 
resulting  from  food  web  losses.  Under 
the  prop<  sed  rule,  if  all  primary 
conditioos  regarding  use  of  the 
NRDAMA:ME  Version  2.2  were  met  but 
there  wefe  significant  sublethal  injuries, 
trustee  officials  would  be  allowed  to  use 
type  B  piocedures  to  calculate  damages 
for  thosejsublethal  injuries  and  use  the 
NRDAMi|CME  Version  2.2  to  calculate 
all  other  damages,  provided  there  were 
no  double  recovery  of  damages. 

Truste  s  officials  who  used  both  the 
NRDAM  CME  Version  2.2  and  type  B 
proceduj  es  could  prepare  a  single 
Assessm  mt  Plan,  so  long  as  it  included 
all  the  n(  cessary  information  about  how 
they  inte  aded  to  use  the  NRDAM/CME 
Version  !.2,  how  they  intended  to  apply 
the  type  B  procedures,  and  how  they 
intendec  to  ensure  no  double  recovery. 


During  the  Assessment  Phase,  the 
NRDAM/CME  Version  2.2  would  be 
applied  in  compliance  with  §  11.41  of 
the  proposed  rule,  while  the  type  B 
procedures  would  be  applied  in 
accordance  with  subpart  E  of  43  CFR 
part  11,  as  amended  by  59  FR  14283. 
After  applying  the  NRDAM/CME 
Version  2.2  and  completing  the  type  B 
procedures,  trustee  officials  could 
prepare  a  single  Report  of  Assessment 
detailing  the  results  of  both  the 
NRDAM/CME  Version  2.2  and  the  type 
B  procedures. 

3.  User-Supplied  Data  Inputs 

If  trustee  officials  decided  to  use  the 
NRDAM/CME  Version  2.2,  the 
Assessment  Plan  would  also  document 
the  incident-specific  information  that 
they  intend  to  use  as  data  inputs  to  the 
NRDAM/CME  Version  2.2.  Under  the 
proposed  rule,  the  NRDAM/CME 
Version  2.2  would  supply  most  of  the 
data  used  to  determine  injiuy  and 
damages.  However,  the  Department  is 
proposing  to  require  trustee  officials  to 
provide  certain  incident-specific 
information  for  use  as  data  inputs  to  the 
NRDAM/CME  Version  2.2. 

Section  IV. B  of  this  preamble  contains 
additional  information  on  user-supplied 
data  inputs  to  the  NRDAM/CME  Version 
2.2. 

C.  Assessment  Phase 

After  reviewing  any  comments 
received  on  the  Assessment  Plan, 
trustee  officials  would  begin  the 
Assessment  Phase.  The  Assessment 
Phase  of  an  assessment  incorporating 
the  NRDAM/CME  Version  2.2,  like  the 
Assessment  Phase  of  an  assessment 
incorporating  type  B  procedures,  would 
entail  three  steps:  Injury  Determination. 
Quantification,  and  Damage 
Determination.  Under  the  proposed 
rule,  these  steps  would  be  performed  by 
the  NRDAM/CME  Version  2.2. 

The  proposed  NRDAM/CME  Version 
2.2  performs  Injury  Determination 
through  the  Physical  Fates  Submodel 
and  the  Biological  Effects  Submodel. 
The  Physical  Fates  Submodel 
determines  the  pathway  of 
contamination.  Injury  is  determined 
through  the  interaction  of  the  Physical 
Fates  Submodel  and  the  Biological, 
Effects  Submodel. 

The  proposed  NRD/VM/CME  Version 
2.2  performs  Quantification  through  the 
Biological  Effects  Submodel.  The 
NRDAM/CME  Version  2.2  databases 
contain  information  about  the  baseline 
condition  of  natural  resources  in  coastal 
and  marine  environments.  The 
Biological  Effects  Submodel  quantifies 
the  change  in  baseline  conditions  as  a 
result  of  the  discharge  or  release. 
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The  proposed  NRDAM/CME  Version 
2.2  performs  Damage  Determination 
through  the  Restoration  Submodel  and 
the  Compensable  Value  Submodel.  The 
Restoration  Submodel  estimates 
appropriate  restoration  costs.  The 
Compensable  Value  Submodel 
calculates  the  economic  values  lost  to 
the  pubUc  pending  the  reestablishment 
of  baseline  conditions.  These  lost 
economic  values  are  referred  to  as 
compensable  values.  Consistent  with 
the  Ohio  v.  Interior  and  Colorado  v. 
Interior  decisions,  the  proposed 
NRDAM/CME  Version  2.2  adds 
compensable  values  and  restoration 
costs  to  produce  a  damage  figure. 

Section  IV.D  of  this  preamble  contains 
additional  information  on  how  the 
NRDAM/CME  Version  2.2  performs 
hijury  Determination,  Quantification, 
and  Damage  Determination. 

D.  Post-Assessment  Phase 

After  using  the  NRDAM/CME  Version 
2.2,  trustee  officials  would  perform  the 
post-assessment  activities  already 
provided  for  in  subpart  F  of  43  CFR  part 
11,  as  amended  by  59  FR  14287.  These 
activities  include  preparation  of  a 
Report  of  Assessment.  The  proposed 
NRDAM/CME  Version  2.2T»rovides  a 
printed  assessment  report  that 
summarizes  the  computations 
performed  to  derive  the  damage  amount. 
The  Report  of  Assessment  would 
include:  the  Preassessment  Screen 
Determination;  the  Assessment  Plan, 
which  includes  documentation  of  the 
trustee  officials'  determination  to  use 
the  NRDAM/CME  Version  2.2  and 
documentation  of  the  incident-specific 
data  inputs  to  the  NRDAM/CME  Version 
2.2;  and  the  printed  assessment  report 
from  the  NRDAM/CME  Version  2.2. 

Trustee  officials  would  present  the 
Report  of  Assessment  to  the  PRPs  along 
with  a  demand  for  damages  and 
assessment  costs.  Trustee  officials  may 
only  recover  their  reasonable 
assessment  costs.  If  trustee  officials  used 
the  NRDAM/CME  Version  2.2. 
reasonable  assessment  costs  would 
include:  the  cost  of  performing  the 
Preassessment  Phase  and  Assessment 
Plan  Phase  activities  required  under 
subparts  B  and  C  of  43  CFR  part  11;  the 
cost  of  developing  site-specific  data 
inputs  to  the  NRDAM/CME  Version  2.2; 
and  the  cost  of  using  the  NRDAM/CME 
Version  2.2. 

If  a  PRP  did  not  agree  to  pay  within 
60  days,  trustee  officials  could  file  suit. 
Federal  and  State  trustee  officials  would 
receive  a  rebuttable  presumption  of 
correctness  for  their  assessments 
provided  they  complied  with  the 
proposed  standards  for  use  of  the 
NRDAM/CME  Version  2.2,  as  well  as 


the  Preassessment  Phase,  Assessment 
Plan  Phase,  and  Post-Assessment  Phase 
requirements  set  forth  in  the 
regulations. 

Once  damages  were  awarded  or  a 
settlement  reached,  trustee  officials 
would  prepare  a  WTitten  Restoration 
Plan  explaining  how  they  intend  to  use 
the  recovered  damages  to  restore, 
rehabilitate,  replace,  and/or  acquire  the 
equivalent  of  the  injured  resources.  The 
Restoration  Plan  would  be  made 
available  for  public  comment  and 
review. 

Under  the  proposed  rule,  trustee 
officials  would  have  the  discretion  to 
determine  the  appropriate  site-specific 
use  of  damage  recoveries  to  restore, 
rehabilitate,  replace,  and/or  acquire  the 
equivalent  of  the  injured  resources  and 
would  not  be  restricted  to  implementing 
the  general  restoration  methods  that 
were  used  by  the  NRDAM/CME  Version 
2.2  for  the  calculation  of  damages. 

Type  A  procedures  are  designed  to 
assess  damages  resulting  from  minor 
discharges  or  releases.  Therefore,  it  may 
not  always  be  practical  to  prepare  a 
separate  Restoration  Plan  for  each  award 
or  settlement  based  on  use  of  a  type  A 
procedure.  Existing  43  CFR  11.93(d) 
provides  that  trustee  officials  may  apply 
several  type  A  awards  to  a  single 
Restoration  Plan,  so  long  as  the  Plan  is 
intended  to  address  the  same  or  similar 
injuries  as  those  identified  in  each 
appHcation  of  the  type  A  procedure. 

III.  Nature  of  Type  A  Procedures 

A.  Use  of  Average  Data 

CERCLA  mandates  that  the  type  A 
procedures  constitute  simplified 
procedures  for  conducting  assessments 
vwth  minimal  field  observation. 
CERCLA  sec.  301(c)(2)(A).  Standardized 
procedures  for  simpUfied  assessments 
rely  heavily  on  average  rather  than  site- 
specific  data.  Therefore,  a  type  A 
procedure  may  generate  a  damage  figure 
that  is  less  than,  equal  to,  or  greater  than 
the  damage  figure  that  would  have  been 
calculated  if  type  B  procedures  had 
been  used  for  the  same  discharge  or 
release.  Nevertheless.  Federal  and  State 
trustee  officials  who  comply  with  the 
Department's  regulations  obtain  a 
rebuttable  presumption,  regardless  of 
whether  they  use  type  A  or  type  B 
procedures.  See  CERCLA  sec. 
107(n(2)(C). 

B.  Regulatory  Status  of  Type  A 
Procedures 

Type  A  procedures  are  developed  as 
regulations.  Therefore,  once  a  type  A 
procedure  is  promulgated  as  a  final  rule, 
the  procedure  can  be  changed  only 
through  a  rulemaking  by  the 


Department.  For  example,  the 
Department  is  proposing  to  have  the 
NRDAM/CME  Version  2.2  incorporated 
by  reference  into  the  natural  resource 
damage  assessment  regulations.  Thus, 
once  a  revised  type  A  procedure  for 
coastal  and  marine  environments  is 
promulgated  as  a  final  rule,  trustee 
officials  will  have  to  use  the  exact 
version  of  the  NRDAM/CME 
incorporated  into  the  final  rule,  without 
any  alteration  of  the  submodels  or 
databases,  in  order  to  obtain  a  rebuttable 
presumption  for  an  assessment  using 
the  type  A  procedure  for  coastal  and 
marine  environments. 

Moreover,  CERCLA  provides  that  any 
challenges  to  regulations  promulgated ' 
under  the  statute  must  be  made  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  90  days  from 
the  date  of  promulgation  and  cannot  be 
made  in  any  civil  proceeding  to  obtain 
damages.  CERCLA  sec.  113(a) 
Therefore,  once  a  type  A  procedure  is 
promulgated  as  a  final  rule,  any 
challenges  to  the  wrorkings.  databases,  or 
underlying  structure  of  the  procedure 
would  have  to  be  made  within  90  days 
from  the  date  of  promulgation  rather 
than  in  a  particular  natural  resource 
damage  case 

For  example,  once  the  revised  type  A 
procedure  for  coastal  and  marine 
environments  is  promulgated  as  a  final 
rule,  a  PRP  in  a  natural  resource  damage 
case  where  the  revised  NRDAM/CME  is 
used  in  accordance  with  the 
Department's  regulations  will  not  be 
able  to  challenge  the  revised  NRDAM/ 
CME  submodels  or  databases.  A  PRP 
will  only  be  allowed  to  challenge  the 
trustee  officials'  decision  to  use  the 
revised  NRDAM/CME  and  the  trustee        » 
officials'  incident-specific  data  inputs  to  I 
the  revised  NRDAM/CME.  Federal  and 
State  trustee  officials  who  comply  with 
the  standards  governing  use  of  the 
revised  NRDAM/CME,  as  well  as  the 
Preassessment  Phase.  Assessment  Plan 
Phase,  and  Post-Assessment  Phase 
requirements  set  forth  in  the 
regulations,  will  obtain  a  rebuttable 
presumption  of  correctness  for  their 
decision  to  use  the  revisecT NRDAM/ 
CME  and  for  their  incident-specific  data 
inputs.  PRPs  who  wish  to  avoid  being 
bound  by  the  revised  NRDAM/CME 
submodels  and  databases  have  the 
option  of  funding  the  performance  of 
type  B  procedures 

In  the  August  8,  1994.  notice  of 
proposed  rulemaking  concerning  the 
type  A  procedure  for  Great  Lakes 
environments,  the  Department  has 
proposed  to  make  explicit  in  the 
regulations  the  statutory  hmitation  on 
judicial  review  of  assessments 
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incorporating  type  A  procedures.  59  FR 
40337 

IV.  NRDAM/CVf&Version  2.2 

A.  Overview 

The  proposed  NRDAM/CME  Version 
2.2  consists  of  integrated  submodels  and 
databases  that  calculate  natural  resource 
damages  based  on  certain  types  of 
estimated  restoration  costs  and 
economic  values  lost  to  the  public 
pending  reestablishment  of  baseline 
conditions.  The  proposed  NRDAM/CME 
Version  2.2  is  a  complex  computer 
model;  however,  it  is  designed  for  use 
bv  relatively  untrained  individuals.  The 
proposed  NRDAM/CME  Version  2.2  is 
available  on  diskettes  and  can  be  used 
on  most  IBM*-compatible  personal 
computers. 

The  proposed  NRDAM/CME  Version 
2.2  was  developed  under  contract  to  the 
Department  by  Applied  Science 
Associates,  Inc.,  Narragansett,  Rhode 
Island,  A.T.  Kearney.  Inc.,  Alexandria, 
Virginia,  and  HBRS,  Inc.,  Madison, 
Wisconsin.  Intensive  efforts  were  made 
to  ensure  that  the  NRDAM/CME  Version 
2.2  incorporated  the  best  available 
scientihc  and  economic  data  and 
studies.  The  data  and  studies  that  were 
obtained  were  then  carefully  reviewed 
by  a  wide  range  of  experts. 

A  detailed  description  of  the 
proposed  NRDAM/CME  Version  2.2  can 
be  found  in  the  six-volume  "CERCLA 
Type  A  Natural  Resource  Damage 
Assessment  Model  for  Coastal  and 
Marine  Environments  Technical 
Documentation."  dated  October  1994, 
prepared  for  the  Department  by  Applied 
Science  Associates,  Inc.,  A.T.  Kearney, 
Inc.,  and  HBRS.  Inc.  (NRDAM/CME 
Version  2.2  technical  document). 
Volume  I  of  the  NRD.\M/CME  Version 
2.2  technical  document  discusses  the 
content  and  derivation  of  the  NRDAM/ 
CME  Version  2.2  submodels  and 
databases.  Voliune  II  is  a  user's  manual. 
Volume  III  is  a  compilation  of  the 
chemical  and  environmental  databases 


used  by  tie  proposed  NRDAM/CME 
Version  2  2.  Volume  IV  contains  the 
biologica  databases  on  the  life  histories, 
abundant  3s,  and  trophic  level 
productio  i  rates  used  by  the  proposed 
NRDAM/'  :ME  Version  2.2.  Volume  V  is 
a  compila  lion  of  the  compensable 
values  an  1  restoration  costs  used  by  the  . 
NRDAM/  ME  Version  2.2.  Volume  VI  is 
a  listing  c  the  active  source  code  for  the 
proposed  NRDAM/CME  Version  2.2. 
Under  th(  proposed  rule,  the  NRDAM/ 
CME  Ven  ion  2.2  and  the  NRDAM/CME 
Version  2  2  technical  document  would 
be  incorp  )rated  by  reference  into  the 
regulatioi  s. 

Compu  er  diskettes  containing  the 
proposed  NRDAM/CME  Version  2.2  and 
the  NRD/*  M/CME  Version  2.2  technical 
documen  can  be  obtained  for  review 
and  comr  lent  from  the  address  given  at 
the  begin  ling  of  this  notice.  The 
proposed  NRDAM/CME  Version  2.2  is 
available  3nly  on  3.5  inch  double- 
sided,  hij  h  density  diskettes.  The  model 
and  datal  ases  are  contained  on  four 
diskettes,  Three  companion  location 
disks  for  he  East  Coast  (including  the 
Gulf  of  \  sxico].  West  Coast,  Alaska, 
Pacific  Is  ands  (including  Hawaii),  and 
the  Carib  )ean  provide  the  geographic 
data  requ  ted  by  the  NRDAM/CME 
Version  :  .2.  The  NRDAM/CME  Version 
2.2  techn  cal  document  is  available  on 
two  3.5  i)  ch  double-sided,  high  density 
diskettes  formatted  under  WordPerfect® 
5.1.  The   )epartment  solicits  comment 
on  all  asj  ects  of  die  proposed  NRDAM/ 
CME  Ver  iion  2.2,  the  proposed 
NRDAMj  CME  Version  2.2  technical 
documen  t,  and  the  proposed  rule 
language  concerning  use  of  the 
NRDAM)  CME  Version  2.2. 

The  pr  )posed  NRDAM/CME  Version 
2.2  is  su]  plied  with  a  menu-driven 
graphic  c  isplay  to  assist  users.  The 
minimur  i  computer  configuration 
required  ;o  use  the  proposed  NRDAM/ 
CME  Vei  iion  2.2  is: 

•  IBM  ^-compatible  personal 
compute  using  MS-DOS®  3.1  or  higher; 


\NRDAMC.MELOC_DATA\...NCASES.*.DAT 

NNRDAMCME  LOC_D,\T  AN. .  .\MODELOUT  *  .CLS 
NKRDAMCME^LOC_DATA\..^CURRENTS>>*.DIR  .. 

\NRDAMCM&vLOC_DATA\..^W!NDS\*.WND 

NNRUAMCME  LOC_DATA\..\RESPONSE^.*.mF  . 


where"*  *  *"  is  the  subdirectory 
location  name  corresponding  to  general 
geographic  subdivision  locations  (e.g., 
E_COAST.  VV_COAST). 

B.  User-Supplied  Data  Inputs 

Most  of  the  data  used  by  the  proposed 
NRDAM/CME  Version  2.2  to  determine 
injury  and  damages  are  included  in  the 
model  databases.  However,  the 


propose* 

One 

include 

would  b 

to  use 

Version 

include 


•  80386  processor  or  better  with  math 
co-processor; 

•  1.44  megabyte  3.5  inch  (loppy  disk 
drive* 

•  640  kilobytes  of  RAM  with  540 
kilobytes  available; 

•  Hard  disk  with  50  megabjies  of 
available  space; 

•  VGA  monitor;  and 

•  Microsoft®-compatible  mouse. 

For  further  information  on  installation 
of  the  proposed  NRDAM/CME  Version 
2.2,  see  the  NRDAM/CME  Version  2.2 
technical  document.  Volume  II,  Section 
2. 

The  Department  has  endeavored  to 
assure  that  the  proposed  NRDAM/CME 
Version  2.2  is  without  software  coding 
errors.  Although  extensive  testing  and 
validation  efforts  have  been  performed 
to  date,  the  Department  is  continuing 
with  additional  efforts.  The  Department 
anticipates  that  reviewers  may  discover 
coding  errors  in  either  the  user  interface 
or  the  model's  active  code.  Reviewers 
may  also  identify  certain  aspects  of 
individual  output  computations  that 
they  consider  atypical.  In  all  instances, 
the  Department  requests  to  be  informed 
of  the  technical  circumstances  that  led 
to  the  error  or  perceived  atypical  output. 
In  order  for  the  Department  to  replicate 
the  technical  circumstances,  the  specific 
user  inputs  must  be  provided  by  the 
reviewer  along  with  a  brief  statement 
describing  the  error  or  atypical  output. 
Provision  of  such  technical  information 
need  not  await  formal  submission  of 
public  comment  on  the  overall 
rulemaking. 

To  facilitate  reviewers'  technical 
submissions,  the  Department  notes  that 
the  proposed  NRDAM/CME  Version  2.2 
creates  a  series  of  individual  internal 
files  for  each  scenario  that  is  developed. 
The  Department  encourages  reviewers 
to  electronically  submit  the  pertinent 
files  to  the  contact  listed  at  the  front  of 
this  notice.  The  files  may  be  found  in 
the  directorie<;: 


(ASai  nie) 
(ASai  file) 
(binary  file) 
(binary  file) 
(.ASCII  file) 


proposed  rule  would  require  trustee 
officials  o  provide  two  categories  of 
incident  specific  data  inputs  to  the 
NRDAM/CME  Version  2.2. 

of  data  inputs  would 
nformation  that  trustee  officials 
required  to  provide  in  order 
proposed  NRDAM/CME 
.2.  The  other  category  would 
idditional  information  that 


cate  ;ory  ^ 


thj 


trustee  officials  would  be  allowed  to 
provide  under  certain  circumstances. 

1.  Required  User-SuppHed  Data  Inputs 

The  Department  is  proposing  to 
require  trustee  officials  to  supply  the 
following  incident-specific  data: 

•  Identity  of  the  discharged  oil  or 
released  hazardous  substance; 
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•  Amount  of  the  discharged  oil  or 
released  hazardous  substance  that 
entered  the  water; 

•  Length  of  tim.e  over  which  the 
discharged  oil  or  released  hazardous 
substance  entered  the  water; 

•  Date  and  time  that  the  discharged 
oil  or  released  hazardous  substance 
began  to  enter  the  water; 

•  Latitude  and  longitude  where  the 
discharged  oil  or  released  hazardous 
substance  entered  the  water; 

•  Wind  velocity  and  direction  during 
the  30-day  period  starting  24  hours 
before  the  discharged  oil  or  released 
hazardous  substance  entered  the  water. 

•  Velocity  and  direction  of 
background  and  tidal  currents  over  the 
area  affected  by  the  discharge  or  release 
at  the  time  the  discharged  oil  or  released 
hazardous  substance  entered  the  water; 

•  Time  at  which  high  tide  occurred 
on  the  date  that  the  discharged  oil  or 
released  hazardous  substance  entered 
the  water: 

•  Tidal  range  at  the  time  and  point 
where  the  discharged  oil  or  released 
hazardous  substance  entered  the  water, 

•  Whether  the  tide  in  the  area 
affected  by  the  discharge  or  release  is 
diurnal  (i.e.  completes  one  full  cycle 
every  day)  or  semi-diurnal  (i.e. 
completes  two  full  cycles  every  day); 

•  Amount  of  the  discharged  oil  or 
released  hazardous  substance  that  was 
removed  from  the  water  surface  and 
shorehne  during  response  actions  and 
the  location  and  time  frame  of  the 
removal; 

•  Closures  of  boating  areas.  Federal 
public  beaches,  State  (including 
municipal)  public  beaches,  fisheries, 
shellfish  harvest  areas,  furbearer 
hunting  or  trapping  areas,  and 
waterfowl  hunting  areas  due  to  the 
discharge  or  release;  and 

•  Gross  National  Product  Implicit 
Price  Deflator  (base  year  1987)  for  the 
quarter  in  which  the  discharge  or 
release  occurred. 

Also,  for  discharges  or  releases  in 
Alaska,  the  Department  is  proposing  to 
require  trustee  officials  to  determine 
whether  the  proposed  NRDAM/CME 
Version  2.2  should  consider  the  effects 
of  ice  cover.  If  trustee  officials 
determine  that  ice  cover  effects  should 
be  considered,  the  proposed  NRDAM/ 
CME  Version  2.2  supplies  data  on 
average  ice  cover  for  the  relevant  time 
period  and  geographical  area.  The 
Department  solicits  comment  on 
whether  the  NRD/^M/CME  Version  2.2 
should  always  consider  the  effects  of  ice 
cover  in  Alaska. 

Trustee  officials  may  have  direct 
knowledge  of  some  of  the  required 
incident-specific  data  inputs. 
Additional  information  may  be  available 


from  the  On-Scene  Coordinator  (OSC). 
who  is  responsible  for  managing 
response  actions  following  a  discharge 
of  oil  or  release  of  a  hazardous 
substance.  The  U.S.  Coast  Guard  will 
normally  be  the  OSC  for  discharges  and 
releases  in  coastal  or  marine 
envirorunents. 

The  proposed  rule  provides  that 
discharged  oils  and  released  hazardous 
substances  must  be  identified  by 
Chemical  AbsU^ct  Service  (CAS) 
Registry  Number.  Hazardous  substances 
are  assigned  CAS  numbers  by  the 
American  Chemical  Society,  Chemical 
Abstract  Service.  The  hazardous 
substances  included  in  the  NRDAM/ 
CME  Version  2.2,  along  with  their  CAS 
numbers,  are  listed  in  the  NRDAM/CME 
Version  2.2  technical  dociunent. 
Volume  III,  Table  III.2.1.  Oils  are 
divided  into  categories  and  each 
category  is  assigned  a  dummy  CAS 
number.  The  oil  categories  are  identified 
in  the  NRDAM/CME  Version  2.2 
technical  document.  Volume  III,  Table 
III.2.4.  The  DepaTonent  soUcits 
comment  on  whether  trustee  officials 
should  be  allowed  to  use  the  NRDAM/ 
CME  Version  2.2  for  oils  and  hazardous 
substances  not  listed  in  Table  I1I.2.1  or 
n.2.4  through  selection  of  a  proxy  oil  or 
hazardous  substance.  The  Department 
further  solicits  comment  on  how 
appropriate  proxies  for  oils  and 
hazardous  substances  might  be  selected. 

If  a  mixture  has  been  discharged  or 
released,  trustee  officials  must  select 
one  oil  or  one  hazardous  substance  in 
the  mixture.  The  volume  used  as  input 
to  the  NRDAM/CME  Version  2.2  would 
then  be  the  quantity  of  the  selected  oil 
or  hazardous  substance  contained  in  the 
mixture,  rather  than  the  volume  of  the 
entire  mixture. 

The  proposed  NRDAM/CME  Version 
2.2  permits  the  user  to  supply  data 
concerning  liie  amount  and  duration  of 
the  dischaige  or  release  that  identify 
two  distinct  stages  of  a  spill  event. 
When  modelling  such  a  spill  event,  the 
user  specifies  the  amount  of  the  oil  or 
hazardous  substance  discharged  or 
released  during  the  first  stage  of  the 
spill  and  specifies  the  length  of  time  (in 
hours)  over  which  the  first  stage  occurs. 
The  user  also  enters  amount  and 
duration  data  for  the  second  stage  of  the 
spill.  The  model  begins  the  duration 
period  for  the  second  stage  of  the  spill 
upon  completion  of  the  first  stage.  Users 
may  omit  this  staging  feature  by 
entering  zeroes  for  the  second  stage  of 
the  spill  event. 

Under  the  proposed  rule,  trustee 
officials  would  be  required  to  specify  a 
currents  grid  upon  which  background 
and  tidal  currents  are  characterized.  The 
currents  grid  is  defined  by  the  northem- 


and  southern-most  latitude,  and  the 
eastern-  and  westem-most  longitude 
encompassing  the  area  affected  by  the 
discharge  or  release.  The  proposed 
NRDAM/CME  Version  2.2  subsequently 
establishes  a  grid  of  100  grid  cells  per 
side  within  the  defined  boxmdaries. 

The  proposed  rule  would  require 
trustee  officials  to  enter  at  least  one  set 
of  data  for  both  the  background  and 
tidal  currents  that  suitably  represents 
conditions  existing  in  the  defined 
gridded  area  affected  by  the  discharge  or 
release.  Background  currents  of 
significance  are  those  represented  by  the 
Gulf  Stream,  California  current.  Florida 
ciurent,  and  Alaska  current.  Major 
rivers  such  as  the  Hudson  River  and 
Mississippi  River  are  also  soiu-ces  of 
significant  background  current.  After 
the  user  enters  data  on  backgrounded 
tidal  currents  for  one  or  more  grid  cells, 
the  proposed  NRDAM/CME  Version  2.2 
determines  the  data  values  for  the 
remaining  grid  cells. 

The  proposed  NRDAM/CME  Version 
2.2  user  interface  and  the  computer 
mouse  allow  for  simplified  entry  of  the 
currents  grid  and  background  and  tidal 
currents.  The  proposed  NRDAM/CME 
Version  2.2  technical  document. 
Volume  II,  Section  4  explains  how  to 
enter  data  on  currents  and  how  to  view 
the  data  once  entered.  Volume  n  also 
describes  types  of  currents  and  lists 
various  sources  of  data  on  currents. 
Sources  of  data  include:  The  National 
Ocean  Service,  Department  of 
Commerce,  Riverdale.  MD,  (301)  436- 
6990,  which  publishes  tidal  tables,  tidal 
current  tables,  regional  tide  and  tidal 
current  tables,  tidal  circulations  and 
water  levels  forecast  tables,  tidal  current 
charts,  and  tidal  current  diagrams;  and, 
Eldridge  Tide  and  Pilot  Book.  Robert 
Eldridge  White.  Publisher,  39 
Commercial  Wharf,  Boston,  MA  02110 
(617)  742-3045.  The  NRDAM/CME 
Version  2.2  technical  document, 
Volume  n  provides  additional  sources 
of  data  for  background  and  tidal 
currents. 

Information  on  wind  conditions  may 
be  available  from  local  sources  or  from 
the  National  Climatic  Data  Center. 
Asheville,  NC,  (704)  271-4800. 

When  specifying  data  on  the  volume 
of  the  discharged  oil  or  released 
hazardous  substance  removed  during 
response  actions,  trustee  officials  must 
indicate  the  location  and  time  frame  of 
the  removal.  Situations  may  arise  in 
which  response  actions  were  actually 
taken  at  a  particular  location  over  a 
particular  time  fi-ame;  however, 
according  to  the  proposed  NRDAM/ 
CME  Version  2.2,  the  discharged  oil  or 
released  hazardous  substance  had  not 
yet  reached  that  location  at  that  time  In 
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such  situations,  if  the  user  entered  the 
actual  location  and  timing  of  the 
response  actions,  the  proposed 
NRDAM/CME  Version  2.2  would 
nonetheless  fail  to  subtract  from  its 
calculations  the  voliune  of  discharged 
oil  or  released  hazardous  substance 
removed  during  response.  The 
Department  solicits  comment  on  ways 
of  addressing  this  issue.  Moreover,  the. 
Department  notes  that  when  entering 
data  on  the  volume  of  the  discharged  oil 
or  released  hazardous  substance 
removed,  trustee  officials  should  be 
careful  to  specify  the  volume  of  the 
actual  discharged  oil  or  released 
hazardous  substance  removed  rather 
than  the  total  volume  of  contaminated 
water  or  sand  removed. 

The  Gross  National  Product  Implicit 
Price  Deflator  is  published  in  the  Survey 
of  Current  Business,  which  is  available 
from  the  U.S.  Department  of  Commerce/ 
Bureau  of  Economic  Analysis,  1441  L 
Street,  NW,  Washington.  DC.  20230, 
(202)  606-9900.  The  proposed  NRDAM/ 
CME  Version  2.2  uses  the  Gross 
National  Product  Implicit  Price  Deflator 
for  base  year  1987  to  calculate  damages 
in  current  dollars.  Due  to  a  recent 
change  in  the  way  the  Gross  National 
Product  Implicit  Price  Deflator  is 
calculated,  values  for  base  year  1987  are 
available  only  back  to  1987.  Therefore, 
trustee  officials  who  wish  to  calculate 
current  damages  for  years  prior  to  1987 
will  need  to  manually  adjust  the  model 
output  using  the  appropriate  Implicit 
Price  Deflator  series.  Furthermore,  the 
Department  solicits  comment  on 
whether  the  rule  should  require  trustee 
officials  to  supply  the  Gross  Domestic 
Product  Implicit  Price  Deflator  instead 
of  the  Gross  National  Product  Implicit 
Price  Deflator.  The  Gross  Domestic 
Product  Implicit  Price  Deflator  is  also 
available  fit)m  the  U.S.  Department  of 
Commerce/Bureau  of  Economic 
Analysis. 

Under  the  proposed  rule,  trustee 
officials  would  document  in  the 
Assessment  Plan  the  required  incident- 
specific  information  they  intend  to  use 
as  data  inputs  to  the  NRDAM/CME 
Version  2.2  and  the  form  in  which  they 
intend  to  enter  the  information  into  the 
NRDAM/CME  Version  2.2. 

For  further  information  on  the 
proposed  required  incident-specific  data 
inputs,  see  the  NRDAM/CME  Version 
2.2  technical  document,  Volume  II. 
Section  4. 

2.  Additional  User-Supplied  Data  Inputs 

The  Department  is  proposing  to  allow 
trustee  officials,  under  certain 
circumstances,  to  supply  incident- 
specific  data  inputs  in  addition  to  the 
required  data  inputs.  Under  the 


proposed  Kde,  trustee  ofiicials  could 
supply  thi  following  data  inputs  if  they 
estimate  t  lat  conditions  at  the  point 
where  the  discharged  oil  or  released 
hazardous  substance  entered  the  water 
differed  significantly  from  the  typical 
values  for  {that  season,  as  built  into  the 
proposed  NRDAM/CME  Version  2.2, 
and  if  the  data  can  be  collected 
consistent  with  the  requirements  of 
reasonabl(  >  cost  and  cost  effectiveness: 

•  Watei  temperature  at  the  time  and 
point  whe  re  the  discharged  oil  or 
released  h  azardous  substance  entered 
the  water: 

•  Total  suspended  sediment 
concentra  ion  at  the  time  and  point 
where  the  discharged  oil  or  released 
hazardouj  substance  entered  the  water; 

•  Mean  settfing  velocity  of  suspended 
solids  at  t  le  time  and  point  where  the 
discharged  oil  or  released  hazardous 
substancejentered  the  water;  and 

•  Air  tonperature  at  the  time  and 
point  whare  the  discharged  oil  or 
released  h  azardous  substance  entered 
the  water, 

Under  t  le  proposed  rule,  if  trustee 
officials  c  }cided  to  develop  incident- 
specific  V  ilues  for  these  parameters, 
ihey  wou  d  be  required  to  document 
their  deci  ion  in  the  Assessment  Plan.  If 
trustee  of  icials  do  not  supply  incident- 
specific  V  ilues,  the  proposed  NRDAM/ 
CME  Vers  on  2.2  supplies  default 
values. 

For  furt  ler  information  on  the 
proposed  additional  incident-specific 
data  inpu  s.  see  the  NRDAM/CME 
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Volume  I  ,  Section  4. 

C.  Geogra  ohic  Information  System 

The  pr(  posed  NRDAM/CME  Version 
2.2  is  sup  }orted  by  a  geographic 
informati  »n  system  (GIS)  that  supplies 
geograph  cally  distributed  information 
to  the  sul  models.  The  submodels  divide 
space  int<  series  of  rectangular  grids. 
Each  grid  contains  2,500  cells.  The  size 
of  the  ov^-all  grid  and,  therefore,  the 
lis,  varies  based  on  the 
eometry  and  the  availability 
resource  information  within 
For  example,  smaller  grids 
or  nearshore  areas  than  are 
ffshore  areas.  Once  a 
selects  a  grid,  the  GIS  draws 
environmental  and  biotic 
the  appropriate  databases, 
are  assumed  uniform 
a  particular  grid  cell.  For 
liformation  about  the  proposed 
rid  system,  see  the  NRDAM/ 
Veriion  2.2  technical  document. 
Section  2. 

posed  NRDAM/CME  Version 
intended  to  cover  all  coastal  and 
of  the  United  States. 


including  those  of  the  territories  and 
possessions.  The  precise  boimdaries  of 
the  proposed  NRDAM/CME  Version  2.2 
are  affected  by  the  availabiUty  of  data 
and  the  manner  in  which  geographic 
data  are  handled  by  the  model. 
However,  the  following  general  criteria 
were  used  to  determine  the  geographic 
scope  of  the  proposed  NRDAM/CME 
Version  2.2:  open  water  out  to  the 
seaward  boundary  of  the  Exclusive 
Economic  Zone;  estuarine  waters  with 
an  average  salinity  above  0.5  parts  per 
thousand;  and  intertidal  portions  of 
shorelines  of  those  water  bodies.  The 
Department  solicits  comment  on 
whether  the  proposed  NRDAM/CME 
Version  2.2  does  cover  all  the 
geographic  areas  that  meet  these  criteria 
and  whether  any  of  the  areas  that  are 
covered  by  the  proposed  model  do  not 
satisfy  these  criteria.  The  Department 
further  solicits  comment  on  whether 
different  or  additional  criteria  should  be 
used  to  determine  the  geographic  scope 
or  use  of  the  model. 

Under  the  proposed  rule,  trustee 
officials  would  be  allowed  to  use  the 
NRDAM/CME  Version  2.2  to  obtain  a 
rebuttable  presumption  only  for  those 
discharges  and  releases  that  occurred 
within  the  area  covered  by  the  model. 
If  a  discharge  or  release  originated 
outside  the  area  covered  by  the 
proposed  NRDAM/CME  Version  2.2  but 
migrated  into  that  area,  an  assessment 
performed  using  the  model  would  not 
be  granted  a  rebuttable  presumption. 
The  Department  solicits  comment  on 
whether  trustee  officials  should  be 
allowed  to  use  the  NRDAM/CME 
Version  2.2  and  obtain  a  rebuttable 
presumption  for  assessments  involving 
discharges  and  releases  that  occur 
outside  but  migrate  into  the  area 
covered  by  the  model.  The  Department 
further  solicits  comment  on  how  the 
user-supplied  data  inputs  should  be 
adjusted  in  such  cases. 

The  proposed  NRDAM/CME  Version 
2.2  assigns  a  habitat  type  to  each  grid 
cell.  The  Department  wants  to  ensure 
that  the  model  reflects  the  most  accurate 
information  available.  The  Department 
encourages  commenters  to  review  the 
proposed  habitat  designations  and 
provide  information  about  possible 
revisions  that  should  be  made  in  the 
final  version  of  the  model.  In  particular, 
the  Department  requests  resource 
management  agencies  to  review  the 
habitat  designations  in  the  locations  for 
which  they  have  expert  knowledge. 

To  facilitate  thorough  review  of  the 
proposed  NRDAM/CME  Version  2.2  in 
cases  where  commenters  believe  the 
proposed  habitat  designations  to  be 
incorrect,  the  Department  has  included 
a  habitat  editing  feature  in  the  mmlel 
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fhat  allows  commenters  to  override  the 
model's  habitat  designations  for 
particular  grid  cells.  Commenters  who 
believe  that  particular  grid  cells  have 
been  assigned  incorrect  habitat 
designations  may  use  this  feature  to 
indicate  the  specific  grid  cells  that 
should  be  corrected  and  provide  that 
information  to  the  Department.  The 
Department  requests  that  commenters 
submit  their  edited  habitat  designations 
in  computer  binary  form  copied  onto  a 
diskette.  Commenters  should  also 
provide  appropriate  technical 
documentation  supporting  their  edited 
habitat  designations.  The  habitat  editing 
feature  enables  commenters  to  run  the 
model  using  corrected  habitat 
designations  for  particular  grid  cells. 
For  further  information  on  this  feature, 
see  the  NRDAM/CME  Version  2.2 
technical  document.  Volume  II, 
Appendix  D. 

The  habitat  editing  feature  was 
developed  as  a  temporary  tool  to 
facilitate  review  during  the  public 
comment  period.  Under  today's 
proposed  rule,  trustee  officials  would 
not  be  allowed  to  override  the  habitat 
designations  in  the  final  version  of  the 
model  if  they  intended  to  obtain  a 
rebuttable  presumption.  However,  the 
Department  is  soliciting  comment  on 
whether  the  habitat  editing  feature 
should  be  incorporated  into  the  final 
version  of  the  model  and  whether  the 
rule  should  be  modified  to  allow  trustee 
officials  to  override  the  habitat 
designations  for  particular  grid  cells  and 
still  obtain  a  rebuttable  presumption. 

Allowing  trustee  officials  to  override 
the  model's  habitat  designations  might 
enable  fine-tuning  of  the  model  to  better 
reflect  site-specific  conditions.  On  the 
other  hand,  type  A  procedures  are 
designed  to  simpUfy  assessments, 
minimize  fieldwork  requirements,  and 
narrow  the  potential  areas  of  dispute. 
Providing  an  option  to  override  the 
habitat  designations  could  undermine 
these  goals.  Therefore,  the  Department 
solicits  comment  on  whether  the  final 
rule  should  allow  trustee  officials  to 
override  the  habitat  designations  and,  if 
so,  under  what  conditions. 

D.  Submodels 

The  proposed  NRDAM/CME  Version 
2.2  includes  four  linked  submodels:  the 
Physical  Fates  Submodel,  the  Biological 
Effects  Submodel,  the  Restoration 
Submodel,  and  the  Compensabla  Value 
Submodel.  Under  the  proposed  rule, 
these  submodels  wpuld  use  da'a  from 
the  NRDAM/CME  Version  2.2  databases 
and  the  incident-specific  data  inouts 
supplied  by  trustee  officials  to  porfonn 
Injury  Determination,  Quantification, 
and  Damage  Determination. 


1.  Physical  Fates  Submodel 

The  proposed  Physical  Fates 
Submodel  estimates  the  distribution  of 
the  discharged  oil  or  released  hazardous 
substance  on  the  water  surface,  along 
shorelines,  in  the  water  column,  and  in 
sediments  over  time.  The  proposed 
Submodel  uses  an  array  of  particles  to 
represent  the  discharged  oil  or  released 
hazardous  substance.  A  variable  fiaction 
of  the  contaminant  mass  is  associated 
with  each  particle.  The  distribution  of 
the  particles  is  tracked  in  both  time  and 
space  as  they  move  across  a  gridded 
environment.  Wind,  background 
currents,  and  tidal  currents  affect  the 
movement  of  the  particles  on  the  water 
surface  and  in  the  water  column. 

Under  the  proposed  rule,  the  Physical 
Fates  Submodel  simulates:  Spreading  of 
surface  slicks:  evaporation  fi-om  surface 
slicks;  beaching;  entrainment  and 
dissolution  in  the  water  column; 
volatilization  from  the  surface  and  water 
column;  degradation;  removal  as  a  result 
of  response  activities;  adsorption  onto 
and  desorption  from  particulate  matter 
in  the  water  column;  deposition  fi-om 
the  wafer  column  to  bottom  sediments; 
dissolution  from  sediments  to  the  water 
column;  and  removal  from  the  shoreline 
to  the  water  column  or  surface.  When 
simulating  these  processes,  the 
proposed  Submodel  draws  specific  data 
about  the  physical  and  chemical 
properties  of  the  discharged  oil  or 
released  hazardous  substance  from  the 
Chemical  and  Toxicological  Database. 
The  proposed  NRDAM/CME  Version 
2.2  continues  the  simulations  until  all 
environmental  exposure  levels  are 
below  acute  toxicity  thresholds.  The 
proposed  Chemical  and  Toxicological 
Database  includes  acute  toxicity  values 
for  each  oil  and  hazardous  substance 
covered  by  the  proposed  NRDAM/CME 
Version  2.2.  The  proposed  Submodel 
creates  a  time  series  file  of  surface  slick 
coverage,  shoreline  coverage,  and 
substance  concentration  levels  in  the 
water  column  and  in  bottom  sediments. 
This  file  is  used  by  the  proposed 
Biological  Effects  Submodel. 

For  further  information  on  the 
proposed  Physical  Fates  Submodel,  see 
the  NRDAM/CME  Version  2.2  technical 
document.  Volume  I,  Section  3.  For 
further  information  on  the  proposed 
Chemical  and  Toxicological  Database 
see  the  NRDAM/CME  Version  2.2 
technical  document.  Volume  I.  .Section 
7;  and  Volmne  in.  Section  2. 

2.  Biological  Effects  Submodel 

The  proposed  Biological  Effects 
Submodel  determines  whether  certain 
types  of  natural  resource  injuries  have 
resulted  from  the  discharge  or  release 


and.  if  so.  quantifies  those  injuries.  The 
proposed  Biological  Effects  Submodel 
determines  and  quantifies  the  following 
types  of  injury:  (1)  Direct  mortafity 
resulting  from  short-term  exposure  to 
the  discharged  oil  or  released  hazardous 
substance:  (2)  direct  loss  of  production 
resulting  from  short-term  exposure  to 
the  discharged  oil  or  released  hazardoas 
substance;  (3)  indirect  mortafity 
resuhing  from  food  web  losses;  and  (4) 
indirect  loss  of  production  resulting 
from  food  web  losses. 

The  proposed  Biological  Effects 
Submodel  determines  direct  mortality  of 
fish  and  wildlife  and  direct  loss  of 
production  for  plants  and  invertebrates 
by  calculating  exposure  of  different 
species  to  the  discharged  oil  or  released 
hazardous  substance.  When  performing 
these  calculations,  the  proposed 
Biological  Effects  Submodel  uses  the 
time  series  data  generated  by  the 
Physical  Fates  Submodel  concerning  the 
distribution  and  concentration  of  the 
discharged  oil  or  released  hazardous 
substance. 

The  proposed  Biological  Effects 
Submodel  determines  direct  mortality  of 
fish  through  use  of  an  array  of  particles 
to  represent  fish  populations  potentially 
exposed  to  the  discharge  or  release. 
Each  particle  represents  a  variable 
number  offish  present  at  the  time  of  the 
discharge  or  release.  The  particles  move 
at  random  within  an  ecosystem  during 
a  single  season.  Each  contiguous 
grouping  of  grid  cells  of  the  same 
habitat  type  represents  a  separate 
ecosystem.  Each  time  a  particle  enters 
an  area  with  dissolved  water  or 
sediment  concentrations  above  an  acute 
toxicity  threshold,  tlie  proposed 
Submodel  calculates  the  percentage 
mortaUty  of  the  fish  represented  by  the 
particle.  These  calculations  continue 
until  concentrations  of  the  discharged 
oil  or  released  hazardous  substance 
have  fallen  below  acute  toxicity 
thresholds. 

The  proposed  Biological  Effects 
Submodel  uses  similar  calculation 
procedures  to  determine  direct  mortality 
of  birds  and  mammals.  However,  under 
the  proposed  rule,  the  Submodel  only 
determines  direct  mortality  of  birds  and 
mammals  when  the  discharged  oil  or 
released  hazardous  substance  forms  a 
surface  slick. 

The  proposed  Biological  Effects 
Submodel  determines  direct  mortality  of 
fish  eggs  and  larvae  through  use  of 
particle  arrays  that  move  with  the 
currents.  For  plants  and  invertebrates, 
the  proposed  Submodel  determines 
direct  loss  of  production  based  on  the 
assumption  that  such  biota  are 
uniformly  distributed  throughout  a 
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particular  ecosystem  rather  than 
through  use  of  particle  arrays. 

Once  direct  mortality  ana  direct  loss 
of  production  have  been  determined, 
the  proposed  Biological  Effects 
Submodel  determines  indirect  mortality 
and  indirect  loss  of  production  for  fish 
and  wildlife  resulting  from  reductions 
in  food  resources.  The  proposed 
Submodel  uses  a  food  web  model  to 
determine  the  effect  that  direct  mortaUty 
and  direct  loss  of  production  of  plants, 
invertebrates,  and  noncommercial  fish 
and  mammals  have  on  higher  trophic- 
level  fish  and  wildlife. 

After  determining  injuries  from  both 
direct  exposure  and  food  web  losses,  the 
proposed  Biological  Effects  Submodel 
quantifies  those  injuries  both  in  terms  of 
lost  populations  over  time  and,  in  the 
case  of  fish  and  wildlife,  fishing  and 
hunting  losses.  The  proposed  Submodel 
also  computes  fishing  and  hunting 
losses  resulting  from  closures  of 
fisheries,  shellfish  harvest  areas, 
waterfowl  hunting  areas,  and  furbearer 
hunting  or  trapping  areas,  as  specified 
by  trustee  officials.  This  information  is 
used  by  the  Compensable  Value 
Submodel. 

Data  on  habitat  type  and  species 
biomass  are  supplied  to  the  proposed 
Biological  Effects  Submodel  by  the 
Biological  Database.  Commenters  with 
additional  data  on  coastal  and  marine 
habitats  and  species  biomass  are 
encouraged  to  provide  the  data  to  the 
Department.  Reviewers  of  the  proposed 
NRDAM/CME  Version  2.2  can  identify 
grid  cells  and  habitat  designations 
through  the  graphic  user  interface. 
Reviewers  may  use  the  F5  function  key 
on  their  computer  keyboard  to  identify 
the  latitude  and  longitude  for  specific 
grid  cells  displayed  by  the  graphic  user 
interface.  Biological  abundance  figures 
contained  in  the  proposed  Biological 
Database  are  provided  in  the  text  output 
of  a  model  application. 

For  further  information  on  the 
proposed  Biological  Effects  Submodel, 
see  the  NRDAM/CME  Version  2.2 
technical  document.  Volume  I,  Section 
4.  For  further  information  on  the 
proposed  Biological  Database,  see  the 
NRDAM/CME  Version  2.2  technical 
document.  Volume  I,  Section  6.  The 
actual  database  values  and  their 
respective  reference  sources  are 
presented  in  the  NRDAM/CME  Version 
2.2  technical  document.  Volume  IV 

3.  Restoration  Submodel 

The  proposed  Restoration  Submodel 
estimates  the  cost  of  restoring  the 
injured  resources.  Under  the  proposed 
rule,  the  Submodel  determines  if 
various  restoration  actions  are 
warranted  and,  if  so,  calculates  the  cost 


of  those  a  Aions.  The  proposed 
Restorati(  n  Submodel  evaluates  three 
types  of  r  jstoration  actions:  habitat 
restoratic  i,  restoration  of  assimilative 
capacity,  md  restocking  fish  and 
wildlife. '  'he  restoration  costs  computed 
by  the  Restoration  Submodel  comprise 
one  component  of  the  damage  figure; 
the  other  component,  compensable 
value,  is  i  alculated  by  the  separate 
Compens  ible  Value  Submodel. 

The  fir  t  type  of  restoration  action 
evaluatcc  by  the  proposed  Restoration 
Submode  1  is  habitat  restoration.  For 
each  aff&  ^ed  habitat,  the  proposed 
Submodt  1  evaluates  whether  a 
particula  •  restoration  action  is 
warrant©  1.  When  shallow  water 
sediment  s  are  affected,  the  proposed 
Submod<  1  evaluates  dredging  of 
sediment  s  and  refilling  with  clean 
material.  When  deep  water  sediments 
are  affect  sd,  the  proposed  Submodel 
evaluate]  capping  of  the  sediment. 
When  w(  tlands  are  affected,  the 
proposec  Submodel  evaluates  removal 
of  the  CO  itaminated  substrate, 
replacen  ent  with  clean  material,  and 
replantii  g.  When  shorelines  are 
affected,  the  proposed  Submodel 
evaluate!  washing  of  sand  and  gravel, 
replacen  ent  of  mud.  and  cleaning  of 
rocks  ani  I  artificial  structures.  When 
mangrov ;  swamps,  macroalgal  beds,  or 
seagrass  leds  are  affected,  the  proposed 
Submod  !l  evaluates  replanting.  When 
mollusk  reefs  are  affected,  the  proposed 
Submodel  evaluates  reseeding  using 
spat.  Wli  3n  coral  reefs  are  affected,  the 
propose!  Submodel  evaluates 
transpla  iting  of  coral  colonies. 

For  ea  :h  relevant  habitat  restoration 
action,  t  le  proposed  Restoration 
Submod  i\  compares  the  total  injury  that 
would  p  suit  if  the  action  were 
performi  fd  with  the  total  injury  that 
would  r  suit  if  the  action  were  not 
perform  sd  and  natural  recovery  were 
relied  u  »on  instead.  Injury  is  quantified 
in  terms  of  lost  public  use  of  injured 
resoura  s  (i.e.  compensable  value) 
within  t  le  relevant  habitat.  Data  on 
compen  >able  values  are  supplied  to  the 
Restoration  Submodel  by  the 
Compensable  Value  Submodel. 

Undei  the  proposed  rule,  if  the 
relevani  habitat  restoration  action 
would  I  »sult  in  a  lower  total  injury  than 
reliance*  upon  natural  recovery,  then  the 
Restoration  Submodel  assumes  that  the 
habitat  restoration  action  will  be 
perfomied.  The  proposed  Restoration 
Submodel  then  computes  the  cost  of  the 
habitat  restoration  action.  Cost  data  are 
suppliep  by  the  Restoration  Cost 
Databaas. 

If  thejrelevant  habitat  restoration 
action  would  not  result  in  a  lower  total 
injury  t  lan  reliance  upon  natural 


recovery,  then  the  proposed  Restoration 
Submodel  does  not  compute  any  habitat 
restoration  costs.  Instead,  the  proposed 
Submodel  computes  the  cost  of 
restoring  the  assimilative  capacity  of 
coastal  and  marine  environments  to 
baseline. 

.Assimilative  capacity  is  the  ability  of 
a  natural  resource,  such  as  water,  to 
absorb  pollutants.  When  using  type  B 
procedures,  trustee  officials  are  allowed 
to  consider  lost  assimilative  capacity 
when  determining  the  necessary  level  of 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources.  See  51  FR  27687,  27716  (Aug. 
1 ,  1986);  and  59  FR  14273  (March  25. 
1994).  The  proposed  Restoration 
Submodel  calculates  damages 
associated  with  restoring  baseline 
assimilative  capacity  of  coastal  and 
marine  environments  in  cases  where 
habitat  restoration  action  is  not 
watranted. 

When  habitat  restoration  actions  are 
not  warranted,  the  proposed  NRDAM/ 
CME  Version  2.2  computes  the  time  it 
will  take  until  environmental  exposure 
levels  are  below  acute  toxicity 
thresholds.  However,  some  non-acutely 
toxic  chemical  mass  will  remain 
dispersed  in  the  coastal  and  marine 
environments.  The  continued  presence 
of  this  chemical  mass  reduces  the 
overall  assimilative  capacity  of  the 
coastal  and  marine  environments.  It  is 
not  technically  feasible  to  directly 
remove  the  remaining  dispersed 
chemical  mass.  Therefore,  the  proposed 
Restoration  Submodel  assumes  that  a 
contaminant  mass  with  toxicity 
equivalent  to  the  remaining  dispersed 
mass  of  the  discharged  oil  or  released 
hazardous  substance  will  be  removed 
elsewhere  from  the  coastal  and  marine 
environments.  Specifically,  the 
proposed  Submodel  assumes  that  an 
equivalent  mass  of  contaminated 
sediment  will  be  removed  from  one  of 
247  harbors,  bays,  or  river  mouths  that 
have  been  identified  as  National  Status 
and  Trends  sites  by  NOAA.  The 
proposed  Restoration  Submodel  then 
computes  the  cost  of  removing  the 
contaminated  sediment.  Cost  data  are 
provided' by  the  Restoration  Cost 
Database. 

The  Department  solicits  comment  on 
whether  alternative  methods  of  restoring 
lost  assimilative  capacity,  such  as 
controlling  discharges  from  publicly 
owmed  treatment  works  or  other  point 
sources,  would  be  more  cost  effective 
than  the  removal  of  contaminated 
sediment  from  the  National  Status  and 
Trends  sites.  The  Department  further 
solicits  comment  on  whether  there  are 
sufficient  technical  data  concerning 
such  methods  to  allow  for  their 
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incorporation  into  the  NRDAM/CME 
and,  if  so,  where  such  data  are  located. 
The  proposed  Restoration  Submodel 
also  computes  the  cost  of  restocking  fish 
and  wildhfe.  The  proposed  Submodel 
assumes  that  once  the  habitat  has 
recovered,  either  through  natural 
recovery  or  through  implementation  of 
a  habitat  restoration  action,  injured  fish 
and  wildUfe  species  will  be  restocked  if 
stocks  are  available.  Data  on  the 
availabiUty  and  cost  of  stocks  are 
provided  by  the  Restoration  Cost 
Database. 

Under  the  proposed  rule,  the 
Restoration  Submodel  sums  the  costs  of 
habitat  restoration,  assimilative  capacity 
restoration,  and  restocking,  as  relevant, 
to  calculate  the  restoration  cost.  This 
figure  is  added  to  the  compensable 
value  figure  computed  by  the 
Compensable  Value  Submodel  to  form 
the  damage  claim. 

For  further  information  on  the 
proposed  Restoration  Submodel,  see  the 
NRDAM/CME  Version  2.2  technical 
document.  Volume  I,  Section  5.  For 
further  information  on  the  proposed 
Restoration  Cost  Database,  see  the 
NRDAM/CME  Version  2.2  technical 
document.  Volume  I.  Sections  5. 12,  and 
13;  and  Volume  V,  Sections  5-7. 


4.  Compensable  Value  Submodel 

The  proposed  Compensable  Value 
Submodel  calculates  compensable 
value.  Compensable  value,  as  computed 
by  the  proposed  Compensable  Value 
Submodel,  is  the  sum  of  certain 
economic  values  lost  to  the  public 
pending  the  reestabhshment  of  basehne 
conditions  through  natural  recovery  or 
restoration,  as  determined  by  the 
Restoration  Submodel.  Only  public 
losses  are  included  in  compensable 
value. 

The  proposed  Compensable  Value 
Submodel  computes  two  types  of 
compensable  values:  (1)  Lost 
consumptive  use  values;  and  (2)  lost 
nonconsumptive  use  values. 
Consumptive  use  values  are  derived 
from  harvesting  activities,  such  as 
recreational  or  commercial  fishing  or 
hunting,  that  remove  a  natural  resource 
from  the  environment.  Nonconsumptive 
use  values  are  derived  from  activities, 
such  as  birdwatching  or  beach 
visitation,  that  do  not  remove  any 
resources  from  the  environment. 

Under  the  proposed  rule,  the 
Compensable  Value  Submodel  does  not 
estimate  lost  nonuse  values.  Nonuse 
values  are  those  values  that  are  not 
dependent  on  use  of  the  resource,  such 
as  the  value  of  knowing  that  a  resource 
exists.  Virtually  no  empirical  studies 
have  been  found  that  address  nonuse 
values  for  resources  in  coastal  and 


marine  environments  that  are  in  a  form 
that  can  be  used  in  the  NRDAM/CME, 
i.e.  that  allow  the  calculation  of 
marginal  values  appropriate  for 
relatively  small  losses  in  the  stock  of 
natural  resources. 

Under  the  proposed  rule,  lost 
consumptive  Use  values  are  calculated 
for  lost  harvests  of:  (1)  Certain 
commercially  exploited  fish  species;  (2) 
certain  commercially  exploited  shellfish 
species;  (3)  certain  commercially 
exploited  furbearer  species;  (4)  certain 
recreationally  harvested  fish  species;  (5) 
certain  recreationally  harvested 
shellfish  species;  and  (6)  certain 
recreationally  harvested  waterfowl 
species. 

Trustee  officials  may  recover  natural 
resource  damages  only  for  lost  public 
values  and  are  not  authorized  to  seek 
compensation  for  private  commercial 
losses.  However,  commercially 
exploited  species  are  public  resources 
until  harvested  and  trustee  officials  are 
authorized  to  recover  damages  for  the 
pubhc  loss  in  value  of  those  resources 
due  to  the  discharge  or  release.  The 
compensable  value  for  lost  harvests  of 
commercially  exploited  fish,  shellfish, 
and  furbearers  is  the  reduction  in  the  in- 
situ  value  of  the  species  as  a  result  of 
the  lost  harvests.  Under  the  proposed 
rule,  the  Compensable  Value  Submodel 
assumes  that:  (1)  The  marginal 
productivity  of  harvest  effort  recovers 
completely;  (2)  tiie  level  of  harvest  effort 
remains  unchanged;  and  (3)  markets  for 
the  harvested  resources  are  sufficiently 
competitive  and  losses  are  sufficiently 
small  such  that  resource  prices  are  not 
affected.  The  proposed  Compensable 
Value  Submodel  computes  the 
reduction  in  the  in-situ  value  of 
commercially  exploited  fish, -shellfish, 
and  furbearers  by  muUiplying  the  total 
lost  harvest  of  such  species,  as 
computed  by  the  Biological  Effects 
Submodel,  by  the  commercial  price  per 
unit  of  harvest,  as  supplied  by  the 
Compensable  Value  Database. 

The  compensable  value  for  lost 
harvests  of  recreationally  harvested  fish, 
shellfish,  and  waterfowl  is  the  reduaioii 
in  the  associated  value  of  recreational 
fishing  and  hunting  trips.  Under  the 
proposed  rule,  the  Compensable  Value 
Submodel  assiunes  that:  (1)  The 
marginal  yield  of  recreational  effort 
recovers  completely;  and  (2)  the  level 
and  geographic  distribution  of 
recreational  effort  remain  unchanged. 
The  proposed  Compensable  Value 
Submodel  computes  the  reduction  in 
value  of  recreational  fishing  and 
hunting  ti-ips  by  multiplying  the  total 
lost  recreational  harvest  of  fish, 
shellfish,  and  waterfowl  species,  as 
computed  by  the  Biological  Effects 


Submodel,  by  the  marginal  value  of 
harvesting  an  additional  animal,  as 
supphed  by  tiie  Compensable  Value 
Database. 

Under  the  proposed  rule,  lost 
nonconsumptive  use  values  are 
calculated  for:  (1)  Lost  beach  visitation 
due  to  closure;  (2)  lost  boating  due  to 
closure;  and  (3)  lost  wildlife  viewing  for 
tiips  originating  witiiin  the  immediate 
area.  The  proposed  Compensable  Value 
Submodel  computes  compensable  value 
for  lost  beach  visitation  and  boating 
only  if  trustee  officials  specify  that  tiiere 
has  been  a  closure  of  a  beach  or  a 
boating  area.  1/ a  closure  is  specified,  tiie 
proposed  Compensable  Value  Submodel 
calculates  compensable  value  by 
multiplying  tiie  geographical  area  closed 
per  day  and  the  number  of  days  closed, 
as  supplied  by  tiiistee  officials,  by  tiie 
per  day  value  of  tiips  to  tiie  closed  area. 
Data  on  the  per  unit  value  of  lost 
nonconsumptive  uses  are  supplied  by 
the  Compensable  Value  Database. 

The  Department  is  concerned  about 
the  proposed  methodology  for 
calculating  compensable  value  for  lost 
waldUfe  view  ing  and  solicits  comment 
on  all  aspects  of  tiie  metiiodology.  The 
proposed  Compensable  Value  Submodel 
calculates  compensable  value  for  lost 
wildhfe  viewing  only  for  trips 
originating  within  the  immediate  area. 
The  proposed  Compensable  Value 
Submodel  first  estimates  the  number  of 
recreational  trips  affected  by  the 
discharge  or  release,  and  then  estimates 
a  per  animal  local  viewing  value.  la, 
cases  where  tiiere  have  been  significant 
WildUfe  viewing  losses  for  trips 
originating  outside  the  immediate  area, 
trustee  officials  could  use  type  B 
procedures  to  estimate  such  losses  and 
use  the  NRDAM/CME  Version  2.2  to 
calculate  other  damages.  Due  to  a  lack 
of  empirical  data,  the  proposed 
Compensable  Value  Submodel  does  not 
estimate  compensable  value  for  lost 
recreational  opportunities  occurring  in 
other  locations  due  to  lost  migration  of 
the  affected  wildlife  population. 
The  estimated  per  animal  local 
viewing  value  varies  with  the  size  of  the 
affected  wildhfe  population  and  the 
estimated  number  of  affected  local 
recreational  trips.  These  estimated 
values  are  derived  by  disaggregating 
average  nonconsumptive  use  values  bv 
species  and  species  population.  The 
proposed  Compensable  Value  Submodel 
estimates  a  relatively  low  per  animal 
local  viewing  value  for  species  tiiat  are 
abundant  and  areas  that  have  few 
affected  local  recreational  trips. 
Alternatively,  the  proposed 
Compensable  Value  Submodel  estimates 
a  higher  per  animal  local  viewing  value 
for  species  that  are  less  abundant  and 
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areas  that  have  more  affected  local 
recreational  trips. 

The  Department  recognizes  that  this 
methodology  can  produce  anomalous 
results.  For  example,  the  proposed 
Compensable  Value  Submodel  estimates 
that  the  value  for  local  viewing  of  a  sea 
otter  in  Alaska  is  $0.00304  per  animal 
per  year,  due  to  the  relatively  high 
number  of  otters  and  relatively  low 
nimiber  of  local  viewers  in  that  area.  On 
the  other  hand,  the  proposed 
Compensable  Submodel  estimates  that 
the  value  for  local  viewing  of  an 
oystercatcher  in  a  particular  region  in 
Florida  is  $257,956.30  per  bird  per  year, 
because  there  are  very  few 
oystercatchers  and  many  local  viewers 
in  that  area.  Furthermore,  the  proposed 
NRDAM/CME  Version  2.2  performs  its 
calculations  based  on  probabilities.  The 
total  local  viewing  value  of  an 
oystercatcher  would  be  lost  only  if  there 
was  a  100  percent  certainty  of  kilHng 
the  oystercatcher,  which  would  imply 
contamination  covering  a  large  portion 
of  the  Florida  coast. 

Such  a  scenario  would  constitute  a 
major  discharge  or  release,  rendering 
use  of  the  proposed  NRDAM/CME 
Version  2.2  inappropriate.  For  minor 
discharges  and  releases,  the  proposed 
Compensable  Value  Submodel  would 
calculate  lost  local  viewing  value  for  the 
Florida  oystercatcher  based  on  a  small 
percentage  of  the  total  local  viewing 
value  of  a  single  bird,  thereby  providing 
a  value  considerably  less  than 
$257,956.30. 

A  detailed  explanation  of  the 
methodology  for  calculating 
compensable  value  for  lost  local  wildlife 
viewing  is  provided  in  the  NRDAM/ 
CME  Version  2.2  technical  document. 
Volume  I,  Section  8.4.  The  specific  per 
animal  local  viewing  values 
incorporated  in  the  proposed  NRDAM/ 
CME  Version  2.2  are  listed  in  the 
NRDAM/CME  Version  2.2  technical 
document.  Volume  V,  Tables  V.1.3 
through  V.1.12.  The  Department  wishes 
to  emphasize  that  the  per  animal  local 
viewing  values  do  not  represent  the 
total  "value"  of  the  animals  nor  do  they 
encompass  restoration  costs,  which  are 
calculated  separately,  as  discussed  in 
Section  IV.D.3  of  this  preamble. 

The  Department  solicits  comments  on 
the  reliability  of  the  proposed 
methodology  for  computing 
compensable  value  for  lost  wildlife 
viewing.  The  Department  also  solicits 
comment  on  ways  of  improving  the 
reliability  of  the  proposed  methodology. 
Spetifically.  comments  are  solicited 
relating  to  the  applicability  of  this 
methodology  to  different  types  of 
wildlife  (e.g.,  mammals,  birds,  and 
reptiles)  and  different  locations. 
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Comment^  are  solicited  regarding  the 
use  of  disaggregated  average 
nonconsi^ptive  use  values  to  represent 
the  marginal  contribution  by  one 
wildlife  individual  to  total  local  viewing 
value.  The  Department  also  requests 
comment  on  criteria  for  excluding 
extremel;  small  and  large  values  for  a 
particula  species  from  the  NRDAM/ 
CME  and  the  conditions  under  which 
such  crit«  ria  should  be  applied.  Further, 
comment  trs  with  additional  valuation 
data  or  al  emative  valuation 
methodo  igies  concerning  wildlife 
viewing  i  i  coastal  and  marine 
environn  ents  are  encouraged  to  provide 
the  data  i  nd  methodologies  to  the 
Departmt  nt. 

One  all  amative  under  consideration  is 
the  deleti  on  of  nonconsumptive  values 
from  the  'JRDAM/CME  Version  2.2  for 
those  spe  :ies  that  have  consumptive 
value.  Ar  other  alternative  under 
consider)  tion  is  the  deletion  of  all 
noncons)  mptive  wildlife  values  from 
the  NRDi  M/CME  Version  2.2.  Many 
species, !  uch  as  bald  eagles,  have  little  . 
or  no  con  sumptive  use.  Therefore,  if 
nonconsi  mptive  wildlife  values  were 
deleted  fi  om  the  NRDAM/CME  Version 
2.2,  then  Lhe  compensable  value  figure 
calculate  1  by  the  model  would  not 
reflect  ar  y  lost  economic  values 
associate  i  with  such  species.  In  order  to 
obtain  co  mpensation  for  such  lost 
values,  ti  Listee  officials  would  have  to 
conduct  I  ite-specific  type  B  procedures. 
The  Depi  rtment  solicits  comment  on 
whether  eliance  on  type  B  procedures 
to  captut }  lost  nonconsumptive  wildlife 
values  w  )uld  be  feasible  for  minor 
discharg(  s  and  releases  in  coastal  and 
marine  e  wironments.  Based  on  the 
common  s  received,  the  Department  will 
decide  w  lether  to  retain  the  proposed 
compens  ible  values  for  lost  local 
-  wildlife    iewing.  modify  those  values, 
exclude  i  xtremely  large  and  small 
values  fo  r  particular  species,  or  delete 
all  lost  V  ildlife  viewing  values  from  the 
final  veri  ion  of  the  NRDAM/CME. 

The  p«  r  unit  values  in  the  proposed 
Compen  able  Value  Database  are  stated 
-in  1991  <  ollars.  The  proposed 
Compen  able  Value  Submodel  uses  the 
Gross  N{  tional  Product  Implicit  Price 
Deflator,  as  supplied  by  trustee  officials, 
to  adjust  per  unit  values  to  current 
dollars. .  is  noted  above,  the  Department 
solicits  <  omment  on  whether  the 
Compen  ;able  Value  Submodel  should 
use  the  ( iross  Domestic  Product  Implicit 
Price  De  lator.  rather  than  the  Gross 
Nationa  Product  Implicit  Price  Deflator. 

The  p  oposed  Compensable  Value 
Submoc  jl  discounts  the  value  of  future 
consum  itive  and  nonconsumptive 
losses  u  ing  a  seven  percent  discount 
rate.  Th(  current  version  of  Office  of 


Management  and  Budget  Circular  A-94 
(0MB  Qrcular  A-94).  dated  October  29, 
1992,  does  not  establish  a  specific 
discoiut  rate  for  natural  resource 
damages.  However,  OMB  Circular  A-94 
does  specify  a  seven  percent  discount 
rate  for  public  investments. 

The  niepartment  is  soliciting  comment 
on  whether  the  NRDAM/CME  Version 
2.2  should  include  a  fixed  discount  rate 
based  bn  the  OMB  Circular  A-94 
discount  rate  for  public  investments  or 
whether  trustee  officials  should  be 
allowed  to  specify  a  different  discount 
rate.  A  possible  alternative  discount  rate 
for  future  pubUc  losses  of  natiu-al 
resources  is  the  consumer  rate  of  time 
preference,  which  is  the  rate  of  interest 
at  which  an  individual  would  be 
indifferent  between  consuming  goods 
now  and  postponing  consumption  to  a 
later  date.  Interest  rates  on  investments 
with  little  or  no  default  risk,  such  as 
U.S.  Treasury  bonds,  provide  an 
estimate  of  the  consumer  rate  of  time 
preference.  The  Department  solicits 
comment  on  whether  trustee  officials 
should  be  allowed  to  supply  a  discount 
rate  based  on  the  U.S.  Treasury 
borrowing  rate  on  marketable  securities 
with  maturities  comparable  to  the 
period  over  which  future  consumptive 
and  nonconsumptive  losses  will  occur. 
Information  on  U.S.  Treasury  borrowing 
rates  on  marketable  securities  is 
provided  in  Appendix  C  of  OMB 
Circular  A-94.  OMB  Circular  A-94  is 
available  from  the  OMB  Publications 
Office  (202-395-7332). 

If  the  U.S.  Treasurj'  borrowing  rate  on 
marketable  securities  is  used  as  the 
discount  rate,  the  Department  solicits 
comment  on  whether  trustee  officials 
should  be  allowed  to  determine  the 
appropriate  maturity  or  whether  the  rule 
should  establish  a  single  maturity  that 
must  be  used  for  all  cases.  For  example, 
because  the  proposed  NRDAM/CME 
Version  2.2  is  designed  for  minor 
discharges  and  releases,  it  might  be 
reasonable  to  assume  that  consumptive 
and  nonconsumptive  losses  will  not 
extend  more  than  three  years  into  the 
future.  Therefore,  trustee  officials  could 
be  required  to  use  as  a  discount  rate  the 
U.S.  Treasury  borrowing  rate  on 
marketable  securities  with  three-year 
maturities. 

After  the  Gross  National  Product 
Implicit  Price  Deflator  and  the  discount 
rate  have  been  applied,  the  proposed 
Compensable  Value  Submodel  sums  all 
lost  consumptive  values  and  all  lost 
nonconsumptive  values  to  calculate  the 
compensable  value.  This  figure  is  added 
to  the  restoration  costs  computed  by  the 
Restoration  Submodel  for  a  damage 
figure. 
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For  further  information  on  the 
proposed  Compensable  Value 
Submodel,  see  the  NRDAM/CME 
Version  2.2  technical  document. 
Volume  I,  Section  8.  For  further 
information  on  the  proposed 
Compensable  Value  Database,  see  the 
NRDAM/CME  Version  2.2  technical 
document.  Volume  I,  Sections  9-11;  and 
Volume  V,  Sections  1-4. 

V.  Conditions  Regarding  Use  of  the 
NRDAM/CME  Version  2.2 

The  proposed  rule  provides  several 
conditions  regarding  use  of  the 
NRDAM/CME  Version  2.2.  Under  the 
proposed  rule,  if  the  discharged  oil  or 
released  hazardous  substance  occurred 
in  a  coastal  or  marine  environment, 
trustee  officials  would  be  required  to 
determine  if  the  conditions  regarding 
use  of  the  NRDAM/CME  Version  2.2 
were  met.  The  conditions  regarding  use 
of  the  NRDAM/CME  Version  2.2  fall 
into  two  categories:  Primary  conditions 
and  secondary  conditions. 

If  all  of  the  conditions,  both  primary 
and  secondary,  were  met,  trustee 
officials  would  be  required  to  use  the 
NRDAM/CME  Version  2.2  to  calculate 
all  damages  in  order  to  get  the 
rebuttable  presumption.  If  trustee 
officiais  determined  that  one  or  more 
primary  conditions  were  not  met,  they 
would  be  required  to  use  type  B 
procedures  to  calculate  all  damages  in 
order  to  obtain  the  rebuttable 
presumption.  If  trustee  officials 
determined  that  all  primary  conditions 
were  met  but  one  or  more  secondary 
conditions  were  not  met,  they  could  use 
the  NRDAM/CME  Version  2.2.  type  B 
procedures,  or  a  combination,  and 
obtain  a  rebuttable  presumption.  Use  of 
combined  type  A  and  type  B  procedures 
is  subject  to  the  Umitations  discussed  in 
Section  II.B.2  of  this  preamble.  Trustee 
officials  would  decide  which 
assessment  procedures  to  use  based  on 
considerations  of  "cost  effectiveness" 
and  "reasonable  cost,"  as  defined  in  43 
CFR  11.14.  The  proposed  conditions  are 
discussed  below. 

A.  Primary  Conditions 

1.  Oil  Discharged  or  Hazardous 
Substance  Released 

In  order  to  use  the  proposed  NRDAM/ 
CME  Version  2.2.  trustee  officials  must 
select  one  of  the  oils  or  hazardous 
substances  included  in  the  Chemical 
Database.  The  Chemical  Database 
includes  469  oils  and  hazardous 
substances.  The  hazardous  substances 
included  in  the  Chemical  Database  are 
hsted  in  the  NRDAM/CME  Version  2.2 
technical  document,  Volume  III,  Table 
I1I.2.1.  Oils  are  divided  into  categories 


as  specified  in  the  NRDAM/CME 
Version  2.2  technical  document. 
Volume  ni.  Table  III.2.4.  The 
Department  solicits  comment  on 
whether  trustee  officials  should  be 
allowed  to  use  the  NRDAM/CME 
Version  2.2  for  oils  and  hazardous 
substances  that  are  not  listed  in  Tables 
III.2.1  or  ni.2.4  through  use  of  a  proxy 
oil  or  hazardous  substance.  The 
Department  further  solicits  comment  on 
how  appropriate  proxies  for  oils  and 
hazardous  substances  might  be  selected. 

2.  Magnitude  of  Discharge  or  Release 

The  proposed  NRDAM/CME  Version 
2.2  is  designed  to  calculate  damages 
resulting  from  minor  discharges  or 
releases.  The  proposed  NRDAM/CME 
Version  2.2  uses  discrete  particles  to 
represent  and  track  the  distribution  of  a 
discharged  oil  or  a  released  hazardous 
substance  on  the  water  surface  and  in 
the  water  column.  There  are  a  limited 
number  of  particles  available  for 
computations.  Long-term  or  large 
discharges  or  releases  that  result  in 
widespread  distributions  of  discharged 
oil  or  released  hazardous  substances  are 
beyond  the  capacity  of  the  proposed 
NRDAM/CME  Version  2.2. 

Also,  the  proposed  NRDAM/CME 
Version  2.2  assumes  that  injuries  to 
biological  resources  are  small  enough 
that  the  ecosystem  structiue  is  not 
significantly  changed.  For  example,  the 
proposed  NRDAM/CME  Version  2.2 
does  not  address  changes  in  predator- 
prey  relationships  or  reproductive  rates. 
Moreover,  the  proposed  NRDAM/CME 
Version  2.2  assumes  that  injuries  to 
resources  that  are  used  by  humans  are 
small  enough  that  the  marginal  values  of 
those  resources  are  not  significantly 
affected.  For  example,  the  proposed 
NRDAM/CME  Version  2.2  assumes  that 
the  price  of  commercial  harvest  does  not 
change  as  a  result  of  the  discharge  or 
release. 

Therefore,  if  there  has  been  a  major 
discharge  or  release,  type  B  procedures 
should  be  used.  The  effect  of  a  discharge 
or  release  will  depend  on  net  only  the 
quantity  of  oil  or  hazardous  substance 
discharged  or  released  but  also  the 
characteristics  of  the  discharged  oil  or 
released  hazardous  substance  and  the 
nature  of  the  area  in  which  the 
discharge  or  release  occurred.  For 
example,  the  discharge  of  a  very  large 
quantity  of  oil.  under  certain 
circumstances,  could  constitute  a 
"minor"  discharge  for  purposes  of  using 
the  NRDAM/CME  Version  2.2.  On  the 
other  hand,  the  release  of  a  very  small 
quantity  of  a  highly  toxic  substance, 
under  certain  circiunstances,  could 
warrant  the  use  of  type  B  procedures 
instead  of  the  NRDAM/CME  Version 


2.2.  Therefore,  the  Department  has  not 
proposed  any  "bright  line"  standard  for 
what  constitutes  a  minor  discharge  or 
release.  Under  the  proposed  rule,  trustee 
officials  would  decide  on  a  case-by-case 
basis  whether  a  discharge  or  release  was 
minor. 

3.  Entry  into  Water 

The  proposed  NRDAM/CME  Version 
2.2  models  the  fate  of  discharged  oils 
and  released  hazardous  substances  only 
upon  their  entry  into  the  water.  Further, 
the  proposed  NRDAM/CME  Version  2.2 
does  not  model  the  fate  of  discharges  or 
releases  that  occur  deep  underwater. 
Therefore,  if  the  discharged  oil  or 
released  hazardous  substance  did  not 
enter  water  at  or  near  the  surface,  type 
B  procedures  should  be  used. 

4.  Distribution  of  Biological  Resources 
Any  model  is,  by  its  nature,  a 

simplification  of  real-world  phenomena. 
The  proposed  NRDAM/CME  Version  2.2 
is  buih  upon  thousands  of  grid  cells 
each  representing  a  discrete  geographic 
area.  Collectively  these  cells  constitute 
the  coastal  and  marine  environments. 
To  enable  modelling  of  complex 
environmental  variables  and 
relationships,  each  of  these  cells  is 
assigned  an  "average"  for  features  such 
as  habitat  type  and  associated  values 
such  as  biological  abundance.  These 
data  are  intended  to  be  representative  of 
the  area  covered  by  the  cell.  Individual 
grid  cells  are  the  most  detailed  level  to 
which  resource  data  are  assigned. 
Several  features  of  the  proposed 
NRDAM/CME  Version  2.2  are  included 
to  more  accurately  represent  the  natural 
environment.  For  example,  different  cell 
sizes  have  been  used  to  account  for 
varying  conditions  and  levels  of 
available  natural  resource  information. 
Cell  sizes  in  nearshore  areas  are 
generally  much  smaller  than  those  in 
offshore  areas.  This  enables  the  model 
to  provide  more  detailed  and  accurate 
data  for  nearshore  areas  that  exhibit 
greater  complexity,  variation,  and 
abundance  of  biological  resources. 
Similarly,  data  are  included  to  vary 
biological  abundance  by  season. 

Provision  of  spatial  and  temporal 
variation  is  limited,  however,  in  that 
resources  are  uniformly  distributed 
within  cells  and  among  contiguous  cells 
with  the  same  habitat  designations,  and 
biological  abundance  is  assumed  to  be 
uniform  and  constant  within  a  season. 
This  may  not  always  constitute  an 
adequate  representation  of  the  affected 
envirorunent.  Some  small  but  important 
envirorunents,  such  as  biologically 
productive  wetlands,  might  be  beyond 
the  level  of  spatial  detail  provided  in 
the  proposed  NRDAM/CME  Version  2.2. 
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Similarly,  if  a  discharge  or  release  is 
expected  to  afliect  a  population  with  a 
short-term  increase  in  density  that  is 
significantly  different  than  the  seasonal 
average,  type  B  procedures  should  be 
used. 

The  Department  wants  to  ensure  that 
the  NRDAM/CME  Version  2.2  reflects 
the  most  accurate  information  available 
and  encourages  resource  management 
agencies  to  review  the  values  associated 
with  cells  for  which  they  have  expert 
knowledge.  If.  within  the  existing 
framework  of  the  NRDAM/CME  Version 
2.2,  data  are  available  that  more 
accvuately  represent  environmental 
features  such  as  highly  productive 
biological  areas,  the  Department  solicits 
such  data.  Reviewers  of  the  proposed 
NRDAM/CME  Version  2.2  can  identify 
grid  cells  and  habitat  designations 
through  the  graphic  user  interface. 
Reviewers  may  use  the  F5  function  key 
on  their  computer  keyboard  to  identify 
the  latitude  and  longitude  for  specific 
grid  cells  displayed  by  the  graphic  user 
interface.  Biological  abimdance  figures 
contained  in  the  proposed  Biological 
Database  are  provided  in  the  text  output 
of  a  model  apphcation. 

5.  Nature  of  Currents 

The  proposed  NRDAM/CME  Version 
2.2  uses  two-dimensional,  vertically 
averaged  values  for  background  and 
tidal  currents.  Three-dimensional 
effects,  such  as  reverse  flows  at  depth, 
upwelling,  downwelling,  and  vertical 
changes  in  background  and  tidal  current 
velocities  are  not  considered.  Therefore, 
if  subsurface  ciurents  are  expected  to 
significantly  affect  the  fate  of  the 
-discharged  oil  or  released  hazardous 
substance  and  the  subsurface  currents 
are  not  reasonably  uniform  with  depth, 
type  B  procedures  should  be  used. 

B  Secondary  Conditions 

1  Presence  of  Other  Discharges  or 
Releases 

The  proposed  NRDAM/CME  Version 
2.2  treats  each  discharge  or  release  as  a 
discrete  incident.  Therefore,  if  trustee 
officials  are  dealing  with  the  cumulative 
effects  of  multiple  discharges  or 
releases,  use  of  type  B  procedures 
instead  of  or  in  addition  to  use  of  the 
NRDAM/CME  Version  2.2  may  be 
warranted. 

2.  Effect  of  Response  Actions 

Under  the  proposed  rule,  trustee 
officials  would  be  required  to  supply 
information  on  the  volume  of  the 
discharged  oil  or  released  hazardous 
substance  that  was  removed  during 
response  actions.  The  proposed 
NRDAM/CME  Version  2.2  takes  this 


information  into 


determininf 
proposed 
does  not 
natural 


reso  Lirces  ( 


suci 


actions, 
dispersants 
provide  tha 
include 
caused  by 
response 
Therefore,  i 
in  significa: 
resources, 
instead  of 
NRDAM/CIHE 
warranted. 


consideration  when 
injury.  However,  the 
NfeDAM/CME  Version  2.2 
consider  any  potential  injury  to 
caused  by  response 
as  use  of  chemical 
The  existing  regulations 
natural  resource  damages 
coi^pensation  for  Injuries 
asonably  unavoidable 

43  CFR  11.15(a)(1). 
response  actions  resulted 
t  injury  to  natiu'al 

of  type  B  procedures 
in  addition  to  use  of  the 
Version  2.2  may  be 


■r(i 
ac  ions. 


use  I 


:or 


3.  Types  of  Matural  Resoiut:es  Injured 
The  propbsed  NRDAM/CME  Version 

2.2  performB  Injury  Determination  only 
for  biologicxl  resources.  Therefore,  if 
there  have  been  significant  injuries  to 
surface  wasr,  groundwater,  air,  or 
geologic  resources,  use  of  type  B 
procedures.instead  of  or  in  addition  to 
use  of  the  ^  RDAM/CME  Version.2.2 
may  be  wai  ranted. 

4.  Pathway  of  Contamination 

The  prop  osed  NRDAM/CME  Version 
2.2  calculates  exposure  of  biological 
resources  tt>  the  discharged  oil  or 
released  hi  zardous  substance  only 
through  su  face  water  pathways. 
Therefore,  f  there  has  been  significant 
exposure  o  biological  resources  through 
air,  grounciwater,  biological,  or  geologic 
pathways,  ise  of  type  B  procedures 
instead  of  i  t  in  addition  to  use  of  the 
NRDAM/CtvlE  Version  2.2  may  be 
warranted. 

5.  Type  of  biological  Injuries 

The  pro  osed  NRDAM/CME  Version 
2.2  determ  nes  and  quantifies  the 
following  njuries  to  biological 
resources:  1)  Direct  mortality  resulting 
from  short  term  exposure  to  the 
dischargee  oil  or  released  hazardous 
substance;  (2)  direct  loss  of  production 
resulting  f  om  short-term  exposure  to 
the  discha  •ged  oil  or  released  hazardous 
substance;  (3)  indirect  mortality 
resulting  i  om  food  web  losses;  and  (4) 
indirect  lass  of  production  resulting 
from  food  web  losses.  Therefore,  if  there 
have  been  other  significant  injuries  to 
biological  resources,  use  of  type  B 
procedures  instead  of  or  in  addition  to 
use  of  the  NRDAM/CME  Version  2.2 
may  be  wi  rranted. 

6.  Nature  if  Compensable  Values 

The  pre  )osed  NRDAM/CME  Version 
2.2  calcul  tes  compensable  values  for: 
(1)  Lost  hi  rvests  of  commercially 
exploited  ish  species;  (2)  lost  harvests 
of  comme  x:ially  exploited  shellfish 


species;  (3)  lost  harvests  of 
commercially  exploited  furbearer 
species;  (4)  lost  harvests  of 
recreationally  harvested  fish  species;  (5) 
lost  harvests  of  recreationally  harvested 
shellfish  species;  (6)  lost  harvests  of 
recreationally  harvested  waterfowl 
species;  (7)  lost  wildlife  viewing  for 
trips  originating  within  the  immediate 
area;  (8)  lost  beach  visitation  due  to 
closure;  and  (9)  lost  boating  due  to 
closure.  Therefore,  if  the  public  has  lost 
other  significant  economic  values  as  a 
result  of  the  discharge  or  release,  use  of 
type  B  procedures  instead  of  or  in 
addition  to  use  of  the  NRDAM/CME 
Version  2.2  may  be  warranted. 

VI.  Response  to  Comments 

The  Department  received  several 
comments  in  response  to  its  previous 
advance  notices  of  proposed 
rulemaking.  The  Department 
appreciates  the  time  and  effort 
expended  by  the  commenters. 

A.  General 

Comment:  Many  of  the  commenters 
provided  or  cited  reference  material  for 
use  in  the  construction  of  the  revised 
NRDAM/CME  and/or  its  databases. 

Response:  The  materials  provided  and 
cited  by  the  commenters  were  reviewed 
and,  where  appropriate,  combined  with 
the  materials  located  by  the 
Department's  contractors  through 
extensive  literature  searches.  In  some 
instances  the  materials  provided  formed 
the  basis  for  model  assumptions  and 
algorithms. 

Comment:  One  commenter  provided  a 
list  of  assumptions  upon  which  the 
NRDAM/CME  Version  1 . 2  was 
constructed  and  indicated  that  the 
assiunptions  needed  to  be  substantiated. 
Another  commenter  suggested  that  the 
revised  NRDAM/CME  be  subjected  to  a 
comprehensive,  independent  review  to 
verify  its  algorithms  and  coding. 

Response:  The  Department 
acknowledges  that  the  proposed 
NRDAM/CME  Version  2.2  has  been 
built  upon  various  assumptions.  The 
Department  notes  that  the  NRDAM/CME 
Version  2.2  technical  document  is  being 
made  available  to  the  public  so  that  all 
assumptions,  data,  and  computer  coding 
can  receive  independent  review. 

Comment:  Several  commenters 
generally  endorsed  the  approach  to  the 
development  of  type  A  procedures  but 
thought  that  the  NRDAM/CME  Version 
1.2  was  too  simplistic.  These 
commenters  stated  that  the  applicability 
of  the  model  to  discharges  and  releases 
in  certain  geographic  areas  was 
questionable. 

Response:  The  proposed  NRDAM/ 
CME  Version  2.2  incorporates 
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extensively  revised  biological  and 
economic  databases.  The  proposed 
NRDAM/CME  Version  2.2  considers 
multiple  habitats  within  a  single 
apphcation  of  the  model  and  includes  a 
broader  range  of  habitat  types  than  was 
included  in  the  NRDAM/CME  Version 
1.2.  Further,  the  variability  of  sea  floor 
depths  has  been  included  in  the  model. 
Comment:  One  commenter  stated  that 
the  databases  included  in  the  NRDAM/ 
CME  Version  1.2  are  inadequate.  The 
commenter  suggested  that  the 
Department  conduct  new  studies  to  fill 
in  these  perceived  deficiencies. 

Response:  CERCLA  provides  that  the 
natural  resource  damage  assessment 
regulations  are  to  incorporate  the  "best 
available"  procedures.  CERCLA  sec. 
301(c)(2).  The  statute  did  not  authorize, 
nor  has  funding  been  made  available 
for.  extensive  technology  development 
or  generation  of  original  data.  The 
Department  has  endeavored  to  include 
all  appropriate  information  in 
formulation  of  the  proposed  NRDAM/ 
CME  Version  2.2.  The  databases  have 
been  developed  based  on  information 
that  was  not  available  at  the  time  the 
NRDAM/CME  Version  1.2  was 
developed.  For|xample.  whereas  the 
biological  database  in  the  NRDAM/CME 
Version  1.2  contained  approximately 
130  species,  the  proposed  NRDAM/CME 
Version  2.2  contains  approximately 
1.000  species.  The  Department  solicits 
information  on  sources  of  data  or 
information  on  modelling  technology 
that  would  be  useful  in  improving  the 
model. 

Comment:  One  commenter  stated  that 
a  model  designed  to  quantify  damages 
for  injured  resources  must  predict  zero 
damages  for  some  de  minimis  amounts 
ofoiL 

Response:  The  Department  notes  that 
many  minor  discharges  and  releases 
will,  and  in  fact  do.  result  in  zero 
"damages"  (i.e.  monetary  recoveries)  in 
that  they  are  undetected,  unreported,  or 
not  effectively  measurable,  or  it  simply 
is  not  cost  effective  to  pursue  damages 
even  with  simplified  procedures  such  as 
the  NRDAM/CME  Version  2.2.  However, 
the  Department  also  notes  that  CERCLA 
does  not  identify  a  lower  limit  below 
which  no  damages  may  be  recovered 
nor  suggest  that  such  a  limit  exists. 

A  natural  resource  damage  assessment 
must  generate  a  damage  claim  figure 
that  is  based  upon  the  estimated  injury 
to  natural  resources.  The  NRDAM/CME 
Version  2.2  damage  figures  are  scaled  to 
the  level  of  injury  that  the  model 
estimates  to  have  occurred.  Damages  are 
commensiuate  with  the  size  of  the 
discharge  or  release  as  affected  by  other 
variables  such  as  the  characteristics  of 
the  oil  or  hazardous  substance 


discharged  or  released,  the  duration  of 
the  discharge  or  release  event,  the 
prevailing  weather  conditions,  and  the 
nature  of  the  affected  environment. 
Damages  can  range  from  zero  or  near 
zero  for  the  smallest  discharges  and 
releases  to  millions  of  dollars  for  larger 
discharges  or  releases  of  highly  toxic 
substances  in  more  sensitive 
environments.  This  reflects  a 
compensatory  rather  than  punitive 
framework  as  mandated  by  CERCLA. 

Comment:  Several  commenters 
addressed  the  model  documentation 
provided  for  the  NRDAM/CME  Version 
1.2.  One  commenter  suggested  that  the 
Department  include  an  on-Une 
explanation  of  the  limits  to  the  model's 
appUcabihty.  The  commenter  thought 
that  such  an  explanation  would 
contribute  to  greater  understanding  of 
the  model  and  its  limitations  than  is 
possible  when  information  is  buried  in 
several  hundred  pages  of  technical 
documentation.  Further,  the  commenter 
recommended  placing  the  instructions 
for  use  of  the  model  in  a  separate  book 
rather  than  in  an  appendix  and  further 
recommended  that  the  documentation 
provide  greater  specificity  on  the  user- 
supplied  data  inputs. 

Response:  The  Department 
acknowledges  the  extensiveness  of  the 
technical  dociunentation  accompanying 
the  proposed  NRDAM/CME  Version  2.2. 
The  extensive  documentation  has  been 
provided  to  ensure,  to  the  maximum 
extent  possible,  that  all  of  the 
luiderlying  assumptions  contained  in 
the  model,  its  algorithms,  and  its 
databases  have  been  explained  and 
made  available  for  public  review  and 
comment.  The  Department 
acknowledges  the  possibiUty  that 
certain  technical  factors  and  model 
limitations  might  not  be  readily 
apparent  due  to  the  comprehensiveness 
of  the  technical  documentation.  For  this 
reason,  this  preamble  has,  where 
appropriate,  identified  sections  of  the 
NRDAM/CME  Version  2.2  technical 
document  where  pertinent  technical 
explanations  can  be  foimd.  The  user 
interface  contained  in  the  proposed 
NRDAM/CME  Version  2.2  also  provides 
an  on-line  help  screen  and  explanation 
of  the  model's  user  interface.  Volume  II 
of  the  NRDAM/CME  Version  2.2 
technical  document  contains  a  user's 
manual. 

Comment:  One  commenter  suggested 
that  the  model  output  indicate  the  total 
area  covered  by  a  slick  and  the  dollar 
value  used  per  unit  of  loss  to  calculate 
damages  in  the  spill  year. 

Response:  The  Department  notes  that 
the  printed  output  of  the  proposed 
NRDAM/CME  Version  2.2  does  indicate 
the  total  area  covered  by  a  shck.  The 


Department  has  not  identified  in  the 
printed  output  a  single  dollar  value  per 
unit  of  loss,  because  the  model 
calculates  damages  based  on  a  number 
of  different  components  of  injuries  and 
losses. 

Comment:  One  commenter  questioned 
whether  the  natural  resource  damage 
assessment  regulations  allow  for 
adequate  participation  by  PRPs. 

Response:  The  overall  administrative 
process  for  conducting  an  assessment, 
including  the  opportunity  for  PRP 
involvement,  is  being  examined  in  the 
ongoing  biennial  review  and  is  beyond 
the  scope  of  this  rulemaking. 
Nonetheless,  the  Department  notes  that 
the  regulations  currently  require  trustee 
officials  to  provide  PRPs  with  a  Notice 
of  Intent  to  Perform  an  Assessment 
before  beginning  an  assessment  and 
invite  the  participation  of  the  PRPs. 
Trustee  officials  are  also  required  to 
make  the  Assessmem  Plan  available  to 
PRPs  for  review  and  comment.  Finally, 
trustee  officials  are  authorized  to  allow 
PRPs  to  perform  assessment  work.  See 
43  CFR  §  11.32.  as  amended  by  59  FR 
14282. 

B.  Physical  Fates 

Comment:  One  commenter  stated  that 
the  revised  NRDAM/CME  should  not 
treat  bioturbation  as  a  process  for 
removing  contaminant  from  the  area  of 
concern. 

Response:  The  proposed  NRDAM/ 
CME  Version  2.2  calculates  the 
distribution  of  contaminant 
concentrations  at  the  surface,  in  the 
upper  and  lower  water  columns,  and  in 
the  sediments.  The  sediment 
concentration  used  for  calculating 
toxicity  to  benthic  species  is  the 
dissolved  interstitial  water 
concentration  within  the  sediment.  The 
Department  acknowledges  that 
bioturbation  is  not  a  contaminant 
removal  process  but  instead  functions  as 
an  exchange  mechanism  to  distribute 
the  contaminant  concentrations  between 
the  lower  water  column  and  the  upper 
ten  centimeters  of  the  sediments.  In  this 
manner,  the  resultant  contaminant 
concentrations  in  the  interstitial  waters 
of  the  sediments  and  resultant  toxicity 
to  benthic  organisms  are  determined  by 
the  proposed  Physical  Fates  Submodel'. 

Comment:  One  commenter  questioned 
whether  use  of  the  NRDAM/CME 
Version  1.2  was  appropriate  in  Alaska 
when  ice  cover  is  present.  Another 
commenter  questioned  whether  the 
NRDAM/CME  Version  1.2  adequately 
modelled  surface  sUcks  that  split  into 
numerous  slicks. 

Response:  The  proposed  NRDAM/ 
CME  Version  2.2,  unlike  the  NRDAM/ 
CME  Version  1.2.  specifically  addre>sses 
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ice  cover  in  Alaska.  The  proposed 
NRDAM/CME  Version  2.2  also  uses 
different  calculations  to  compute 
surface  spreading  of  the  contaminant 
plume.  The  projKised  NRDAM/CME 
Version  2.2  employs  individual 
"Lagrangian"  particles  to  simulate  the 
movement  of  a  surface  slick.  Thus,  the 
proposed  model  can  simulate  the 
splitting  of  a  single  surface  slick  into 
numerous  slicks.  The  Department 
specifically  requests  comments  on  both 
of  these  aspects  of  the  proposed 
NRDAM/CME  Version  2.2. 

Comment:  Another  commenter 
thought  that  the  treatment  of 
degradation  rates  in  the  NRDAM/CME 
Version  1.2  was  inadequate,  because 
sediment  and  water  column  degradation 
rates  were  not  the  same. 

Response:  The  Department  notes  that 
hydrolysis,  photolysis,  and 
biodegradation  are  the  three  major 
chemical  transformation  processes 
contributing  to  the  degradation  of  an  oil 
or  hazardous  substance  in  both  water 
and  sediment.  Scientific  efforts  to 
measure  the  respective  transformation 
rate  constants  have  not  been  highly 
successful.  Laboratory  experiments 
often  lack  reproducibility.  Moreover, 
there  are  apparent  inconsistencies 
between  laboratory  results  and  actual 
field  data.  Thus,  most  estimation 
methods  on  the  degradation  of 
pollutants  in  water  and  sediments  are 
based  on  the  structural  features  of  the 
chemical.  The  specifics  of  the 
estimation  methodology  used  by  the 
proposed  NRDAM/CME  Version  2.2  are 
explained  in  the  NRDAM/CME  Version 
2.2  technical  document.  Volume  1. 
Section  7.6. 

C.  Biological  Effects 

Comment:  One  commenter  stated  that 
the  treatment  and  documentation  of  the 
mortality  rates  of  birds  coming  in 
contact  with  a  surface  slick  were 
inadequately  addressed  in  the  NRDAM/ 
CME  Version  1.2. 

Response:  The  Department 
acknowledges  that  extensive  new 
information  and  data  have  become 
available  on  this  issue  since  the 
development  of  the  NRDAM/CME 
Version  1.2.  The  proposed  NRDAM/ 
CME  Version  2.2  incorporates  this  new 
information  and  data  and  allows  for  the 
differences  in  extent  of  exposure  that 
sea  birds  and  waterfowl  experience  in  a 
.spill  event.  Further,  the  proposed 
NRDAM/CME  Version  2.2.  unlike  the 
NRDAM/CME  Version  1.2,  addresses 
the  mortality  of  sea  birds  and  waterfowl 
based  on  an  exposure  volume  rather 
than  only  a  terminal  thickness  of  surface 
slick.  For  further  information,  see  the 
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NRDAM/CME  Version  2.2  technical 
docimient,  V  )lume  I,  Section  4.2. 

Comment:  One  commenter  asserted 
that  there  is  a  natural  tendency  of  many 
marine  organisms  to  avoid  spilled 
materials  and  suggested  that  the 
NRDAM/CME  Version  1.2  be  revised  to 
reflect  this. 

Response:  Evidence  for  avoidance  to 
toxic  materiajls  has  been  recorded  in 
marine  orgadisms  for  certain  released 
substances  (a.g.,  chlorine),  but  a  lack  of 
such  avoidance  has  been  indicated  for 
others  (e.g.,  ish,  invertebrates  and 
marine  maminals  do  not  generally  avoid 
oils.)  Due  to  the  large  number  of 
substances  iacluded  in  the  NRDAM/ 
CME  Versiod  2.2  databases,  data 
sufficient  foe  incorporating  such  actions 
in  the  model  have  not  been  shown  to  be 
available.  Sl^ould  commenters  have 
knowledge  df  additional  data  available 
on  such  an  a  iroidance  phenomena,  the 
Department  vould  appreciate  such 
information. 

-     Comment:  Several  comments  were 
provided  on  the  common  and  scientific 
names  conta  ned  in  the  database  of  the 
NRDAM/CN  E  Version  1.2.  The 
commenters  indicated  that  there  were 
numerous  ottier  species  of  fish  and 
mammals  not  included  in  the  database 
that  have  ccMnmercially  and 
recreationally  important  values.  The 
commentersjfurther  suggested  that  adult 
and  larval  papulations  and  seasonal 
prinlary  productivity  rates  be  revised  to 
more  closel]  reflect  actual  conditions  in 
specific  are)  s. 

Response,  The  Department 
appreciates  the  commenters'  technical 
review.  The  Department  notes  that  the 
Biological  Database  contained  in  the 
proposed  NRDAM/CME  Version  2.2 
includes  a  If-oader  number  of  species 
and  seasonal  biomass  densities  for  biota 
that  have  conimercially  and 
recreationally  important  values.  The 
proposed  Biological  Database  also 
provides  greater  specificity  of  the 
habitat  typep.  The  Department  is 
requesting  «)ecific  review  of  the 
proposed  Biological  Database. 

Comment:  One  commenter  stated  that 
the  DepartnieDt  had  identified  the 
source  of  information  used  for  the 
construction  of  the  toxicity  database  of 
the  NRDA\  /CME  Version  1.2  but  had 
failed  to  do  :ument  why  it  chose  one 
value  over  i  nother.  The  commenter 
thought  tha  in  certain  instances,  the 
injury  thres  lold  values  contained  in  the 
NRDAM/Cl  IE  Version  1.2  were  lower 
than  the  no  observable-effects  level 
(NOEL)  cor  tained  in  the  water  quality 
criteria  dev  sloped  by  the  United  States 
Environmei  ital  Protection  Agency 
(EPA).  Thei  efore,  according  to  this 
commenter  the  NRDAM/CME  Version 


1.2  may  overestimate  toxic  effects. 
Another  commenter  stated  that  the 
Department  should  not  employ  injury 
thresholds  that  are  lower  than  those 
required  in  preventative  type  programs 
Uke  the  CWA. 

Response:  The  Department  notes  that 
the  values  contained  in  the  NRDAM/ 
CME  Version  1.2  chemical  toxicity 
database  were  derived  from  published 
databases.  Volume  I,  Section  4.1  of  the 
NRDAM/CME  Version  1.2  technical 
document  explained  that  one  specific 
toxicological  value  was  not  chosen  over 
another  as  suggested  by  the  commenter. 
Instead,  the  teduiical  document 
explained  the  quality  control 
procedures  and  the  methodology  used 
to  derive  specific  mean  toxicity  values. 
Similarly,  Volume  I,  Section  7.9  of  the 
NRDAM/CME  Version  2.2  technical 
docimient  explains  the  development  of 
the  toxicity  data  set  and  the  quality 
control  procedures  used  to  incorporate 
recently  available  technical  data.  The 
NRDAM/CME  Version  2.2  technical 
document  further  describes  the  manner 
in  which  the  selected  data  were 
calibrated  to  specified  standard 
conditions  prior  to  the  computation  of 
mean  toxicity  values  for  ^ch  oil  or 
hazardous  substance.  The  NRDAM/CME 
Version  2.2  technical  docimient. 
Volume  in.  Table  ni.2.1  lists  mean  96- 
hour  LC50  values  (the  lethal 
concentration  at  which  50%  of  test 
organisms  die  within  96  hours)  and 
mean  EC50  values  (effective 
concentration  at  which  the  growth  rate 
is  50%  of  control  values)  for  each  of  the 
469  oils  and  hazardous  substances 
contained  in  the  proposed  NRDAM/ 
CME  Version  2.2. 

The  toxicity  threshold  values  listed  in 
the  NRDAM/CME  Version  2.2  technical 
document.  Volume  III,  Table  III.2.1  are 
used  to  control  the  termination  of 
calculations  performed  by  the  Physical 
Fates  Submodel.  The  Physical  Fates 
Submodel  ceases  its  calculations  of  the 
distribution  of  the  discharged  oil  or 
released  hazardous  substance  at  the 
point  where  the  water  concentrations 
fall  below  the  specified  threshold  value. 
Since  the  toxicity  threshold  values  serve 
as  switches  to  turn  off  the  calculations 
of  the  Physical  Fates  Submodel,  they 
could  have  been  set  at  any  level. 
Instead,  individual  values  were 
determined  for  each  oil  and  hazardous 
substance  contained  in  the  Chemical 
and  Toxicological  Database  using  the 
toxicity  algorithms  described  in  Volume 
I,  Section  4.2.1  of  the  NRDAM/CME 
Version  2.2  technical  document.  Thus, 
comparisons  pf  the  threshold  values 
used  in  the  proposed  NRDAM/CME 
Version  2.2  and  the  NOEL  values  used 
in  preventative  programs  are  inapposite. 
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D.  Restoration 

Comment:  Several  commenters 
requested  that  the  NRDAM/CME 
Version  1.2  be  revised  to  calculate  the 
full  costs  of  restoring  injured  natural 
resources.  Other  commenters  thought 
there  was  no  appropriate  way  to 
determine  restoration  costs  for  inclusion 
in  the  model. 

Response:  In  compliance  with  Ohio  v. 
Interior  and  Colorado  v.  Interior,  the 
proposed  NRDAM/CME  Version  2.2  has 
been  developed  to  include 
consideration  of  restoration  costs  in  the 
calculation  of  damages.  The  Department 
invites  comment  on  the  appropriateness 
of  the  specific  costs  included.  For 
further  information  on  the  derivation  of 
restoration  costs,  see  Section  IV.D.3  of 
this  preamble;  and  the  NRDAM/CME 
Version  2.2  technical  document. 
Volume  I,  Section  5;  and  Volume  V. 
Sections  5-7. 

Comment:  One  commenter  suggested 
that  the  NRDAM/CME  Version  1.2  be 
revised  to  include  the  cost  for  restocking 
certain  types  of  fish  and  shellfish. 

liesponse:  The  proposed  NRDAM/ 
CME  Version  2.2  includes  the  cost  for 
restocking  certain  types  of  fish  and 
shellfish.  The  restocking  costs  have 
been  determined  based  on  regional  costs 
and  availabilities  of  the  fish  and 
shellfish. 

Comment:  One  commenter  addressed 
bird  cleaning  and  rehabilitation  aaions 
as  a  potential  cost  that  should  be 
included  in  the  model.  The  commenter 
suggested  letting  the  model  calculate 
cleaning  costs  based  on  the  number  of 
birds  the  model  indicated  were  exposed 
to  the  spill. 

Response:  The  Department  has  not 
included  bird  cleaning  and 
rehabilitation  efforts  into  the 
calculations  performed  by  the  proposed 
NRDAM/CME  Version  2.2.  The 
Department  considers  that  such  costs 
usually  would  be  part  of  the  costs 
incurred  for  cleanup  of  spills  rather 
than  natural  resource  restoration. 

Comment:  One  commenter  suggested 
that  costs  of  replacement  of  resources  is 
not  an  appropriate  measure  of  damages 
if  restoration  is  not  going  to  actually  be 
carried  out. 

Response:  CERCLA  requires  that  all 
sums  recovered  in  compensation  for 
natural  resource  injuries  must  be  used 
to  restore,  rehabilitate,  replace,  or 
acquire  the  equivalent  of  the  injured 
natural  resources.  CERCLA  sec. 
107(f)(1).  Restoration  includes  actions 
taken  to  promote  and  monitor  natural 
recovery.  Therefore,  trustee  officials 
must  always  undertake  some  form  of 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 


resources  when  they  recover  natural 
resource  damages. 

Comment:  One  set  of  commenters 
suggested  that  the  regulations  provide 
that  trustee  officials  simply  be 
reimbursed  for  the  actual  expenses 
associated  with  restoration  actions, 
thereby  eliminating  the  need  for  a 
procedure  to  project  restoration  costs. 

Response:  Requiring  trustee  agencies 
to  fund  restoration  and  seek 
reimbursement  later  would  place  a 
substantial  and  unwarranted  burden 
upon  those  agencies.  Further,  even  if 
such  a  system  were  instituted,  trustee 
officials  would  still  need  a  procedure 
for  determining  injuries  and  appropriate 
restoration.  For  this  purpose,  the  type  A 
procedures  provide  standard 
methodologies  for  conducting 
simplified  assessments,  and  the  type  B 
procedures  are  available  for  more' 
complex  cases. 

Comment:  One  commenter  noted  that 
the  model  should  reflect  a  greater 
likelihood  of  need  for  restoration  in 
instances  where  oil  qpmes  ashore  and 
affects  beaqhes  or  coastal  wetlands. 

Response:  The  proposed  NRD.\M/ 
CME  Version  2.2  does  evaluate 
restoration  actions  in  instances  where 
oil  comes  ashore.  Comment  is  invited 
on  the  appropriateness  of  the  modelling 
techniques  and  data  used  in  this 
evaluation. 

Comment:  One  commenter  asserted 
that  the  choice  of  appropriate 
restoration  actions  available  in  the 
marine  environment  may  be  very 
limited. 

Response:  The  proposed  NRDAM/ 
CME  Version  2.2  evaluates  a  range  of 
restoration  actions.  Comment  is 
solicited  on  the  appropriateness  of  the 
actions  proposed  for  inclusion. 

Comment:  One  commenter  asserted 
that  in  the  case  of  most  discharges  and 
releases  in  marine  systems,  natural 
recovery  renders  restoration  efforts 
uimecessary. 

Response:  The  proposed  NRD/VM/ 
CME  Version  2.2  recognizes  the 
potential  for  natural  recovery  in  the 
determination  of  the  most  cost-effective 
restoration  activities.  As  discussed  in 
Section  IV.D.3  of  this  preamble  and  in 
the  NRDAM/CME  Version  2.2  technical 
dociunent.  Volume  I,  Section  5,  the 
anticipated  rate  of  natural  recovery  has 
a  direct  bearing  on  the  determination  of 
a  damage  figure. 

Comment:  One  commenter  advised 
against  the  use  of  fish  and  wildfife  cost- 
per-oi^ganism  tables  in  determining 
restoration  costs. 

Response:  The  proposed  NRDAM/ 
CME  Version  2.2  does  not  consider 
restoration  costs  based  on  cost-per- 
oiganism  tables.  However,  the  model 


does  include  regional  restocking  costs 
for  certain  commercially  available 
species,  when  appropriate,  as  part  of  the 
restoration  costs. 

Comment:  One  commenter  noted  thai 
the  Department's  natural  resource 
damage  assessment  regulations  should 
include  a  mechanism  that  allows  the 
value  of  PRP-financed  remedial 
activities  to  be  compared  to  or  deducted 
from  the  value  of  the  calculated  natural 
resource  damages.  In  addition,  one 
commenter  noted  that  the  regulations 
should  clarify  whether  restoration 
includes  the  results  of  clean-up  or 
"treatment"  of  affected  areas. 

Response:  The  regulations  already 
provide  that  natural  resource  damages 
are  to  be  calculated  "based  on  injuries 
occurring  from  the  onset  of  the 
discharge  or  release  through  the 
recovery  period,  less  any  mitigation  of 
those  injuries  by  response  actions  taken 
or  anticipated  *   •   •  ."See43CFR 
11.15(a)(1).  The  proposed  type  A 
procedure  for  coastal  and  marine 
environments  would  require  trustee 
officials  to  supply  data  on  the  volume 
of  the  discharged  oil  or  released 
hazardous  substance  cleaned  up  from 
the  water  and  shore. 

E.  Economic  Issues 

Comment:  One  commenter  thought 
that  the  revised  NRDAM/CME  should 
incorporate  lost  nonuse  values.  This 
commenter  indicated  that  the  absence  of 
such  values  in  the  model  would 
introduce  significant  downward  bias  in 
the  calculus.  One  commenter  suggested 
that  the  Department  include  estimates  of 
lost  nonuse  values  based  on  a 
comparison  with  lost  use  values.  The 
commenter  suggested  a  relationship  on 
the  order  of  0.5  to  1  times  the  value  of 
the  lost  use  values. 

Response:  The  Department  has  not,  at 
this  time,  included  the  loss  of  nonuse 
values  in  the  proposed  NRDAM/CME 
Version  2.2.  Virtually  no  empirical 
studies  have  been  found  that  address 
nonuse  values  for  resources  in  coastal 
and  marine  environments  that  are  in  a 
form  that  can  be  used  in  the  NRDAM/ 
CME,  i.e.  that  allow  the  calculation  of 
marginal  values  appropriate  for 
relatively  small  losses  in  the  stock  of 
natural  resources.  Also,  the  Department 
does  not  believe  there  is  adequate 
empirical  evidence  to  support  the 
calculation  of  nonuse  values  based  on  a 
ratio  to  use  values.  In  cases  where 
significant  nonuse  losses  are 
anticipated,  trustee  officials  may 
consider  using  type  B  procedures 
instead  of  or  in  addition  to  a  type  A 
procedure.  The  calculation  of  lost 
nonuse  values  using  type  B  procedures 
is  the  subject  of  a  separate  rulemaking 
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being  conducted  by  the  Department.  See 
59  FR  23097. 

Comment:  One  coramenter  thought 
that  the  economic  values  coptained  in 
the  NRDAM/CME  Version  1.2  for  the 
Arctic  region  should  be  expanded. 

Response:  The  Department  notes  that 
the  Compensable  Value  Database 
contained  in  the  proposed  NRDAM/ 
CME  Version  2.2  is  considerably  more 
extensive  than  the  economics  database 
in  the  NRDAM/CME  Version  1.2. 

F.  Tribal  Issues 

Comment:  Several  commenters 
requested  that  the  NRDANiyCME 
Version  1.2  be  revised  to  address  tribal 
cultural  or  spiritucil  values  and  values  of 
resources  for  subsistence  and  medicinal 
uses. 

Response:  CERCLA  specifically 
requires  the  development  of  type  A 
procedures  for  the  performance  of 
simplified  assessments  using  minimal 
field  observations.  CERCLA  sec. 
301(c)(2)(A).  The  statute  also  requires 
that  the  type  A  procedures  incorporate 
the  best  available  procedures.  CERCLA 
sec.  301(c)(2).  These  statutory 
requirements  and  the  limitations  of 
available  data  necessitate  an  approach 
limited  in  scope.  The  decisions  on 
which  values  would  be  included  in  the 
proposed  NRDAM/CME  Version  2.2 
were  made  based  on  the  availability  of 
data  in  a  form  that  could  be  used  in  the 
model.  During  future  biennial  reviews, 
as  more  data  become  available,  the 
Department  may  consider  the  inclusion 
of  additional  values.  Meanwhile, 
discharges  or  releases  that  affect  natural 
resource  values  that  are  not  adequately 
reflected  in  the  propostjd  NRDAM/CME 
Version  2.2  can  be  addressed  through 
the  use  of  type  B  procedures. 

Comment:  Several  commenters 
expressed  concern  about  43  CFR 
11.84(b)(2),  which  provides  that  only 
"committed  uses"  of  injured  resources 
may  be  included  in  the  estimation  of 
compensable  values.  These  commenters 
stated  that  due  to  the  beliefs  of  Indian 
people  and  their  commercial  and 
subsistence  reliance  on  natural 
resources,  in  general,  Indian  tribes  have 
'"committed  uses"  for  al!  tribal 
resources.  Therefore,  these  commenters 
thoiight  that  the  assessment  of 
compensable  values  should  be  allowed 
for  all  tribal  resources. 

Response:  The  comm.itted  use 
provision  of  43  CFR  ll.R4(b)(2)  applies 
only  to  the  use  of  type  B  procedures. 
The  type  B  procedures  are  being 
examiued  in  the  ongoing  biennial 
review  and  are  beyond  the  scope  of  this 
rulfmaking.  However,  the  Department 
notes  that  the  comitiitted  use  concept 
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was  upheil  in  Ohio  v.  Interior.  R80  F.2d 
at  461-62, 

Further]  lore.  the  concept  does  not 
restrict  th(  resources  for  which  trustee 
officials  rr  ay  assess  damages,  it  simply 
defines  th  t  types  of  damages  that  may 
be  assesse  1  for  those  resources  pursuant 
to  CERCLi  i.  Whenever  a  resource  is 
injured,  tr  istee  officials  may  assess 
damages  f  )r  the  cost  of  restoring, 
rehabilita'  ing,  replacing,  and/or 
acquiring  he  equivalent  of  the  injured 
resource,  egardless  of  whether  it  has  a 
committei  use.  The  committed  use 
requireme  n\  does,  however,  lim.it  the 
assessmei  t  of  damages  forinterim  lost 
public  us<  s  of  an  injured  resource  to 
nonspecu  ative  lost  uses. 

Comme  nt:  Several  commenters  stated 
that  India  i  tribes  should  be  allowed  to 
assert  clai  ms  for  injured  natural 
resources  owned  by  tribal  members 
where  su<  h  resources  are  subject  to  a 
trust  rest:  ction  on  alienation,  and  that 
Indian  tri  )al  governments  should  also 
be  allowe  1  to  bring  claims  for  damages 
to  natura  resources  belonging  to. 
managed  jy.  held  in  trust  by, 
appertain  ng  to,  or  otherwise  controlled 
by  an  Ind  an  tribe.  These  commenters 
asserted  t  lat  the  natural  resource 
damage  a  isessment  regulations  should 
expressly  provide  that  Indian  tribes  may 
assert  nal  jral  resource  damage  claims 
for  both  t  ibal  natural  resources  and 
those  tru!  t  resources  owned  by  tribal 
members 

Respot  se:  The  scope  of  resources 
covered  I  y  the  natural  resource  damage 
assessme  it  regulations  is  determined  by 
section  1  )1(16)  of  CERCLA,  which 
defines  "  latural  resources"  as: 

IDand,  ish,  wildlife,  biota,  air.  water, 
ground  wi  ter.  drinking  water  supplies,  and 
other  suet  resources  belonging  to.  managed 
by.  held  ii   trust  by,  appertaining  to,  or 
otherwise  controlled  by  the  United  States 
*   *   *,  anf  State  or  local  government,  any 
ernment,  any  Indian  tribe,  or,  if 

are  subject  to  a  trust 
on  alienation,  any  member  of  an 


foreign  go 
such 

restrictioi 
Indian  tri 


idi 
beyond 


Authors  lip 


The  p 
Mary  C. 
James  F. 
Specht. 

Nationa 


resoi  jces  i 


Clarifi  ;ation  of  this  definition,  which 
ncorj^irated  into  43  CFR  11.14(z),  is 
scope  of  this  rulemaking. 


I  18  I 


mary  authors  of  this  rule  are 
vlorton,  David  R.  Rosenberger. 
Bennett,  and  Stephen  F. 


Environmentar  Policy  Act, 
Regulatory  Flexibility  Act,  Paperwork 
Reduction  Act,  and  Executive  Orders 
12866, 1  2630. 12778,  and  12612 

The  D  "partment  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  iction  significantly  affecting  the 


quality  of  the  human  environment. 
Therefore,  no  further  analysis  pursuant 
to  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (43  U.S.C 
4332(2)(C))  has  been  prepared. 

The  E)epartment  certifies  lliat  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  The  rule 
provides  technical  procedural  guidance 
for  the  assessment  of  damages  to  natural 
resources.  It  does  not  directly  impose 
any  additional  cost.  As  the  rule  applies 
to  natural  resource  trustees,  it  is  not 
expected  to  have  an  effect  on  a 
substantial  number  of  small  entities. 

It  has  been  determined  that  this  rule 
does  not  contain  information  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  It  has  been 
determined  that  this  rule  does  no^  have 
takings  implications  under  Executive 
Order  12630.  The  Department  has 
certified  to  the  Office  of  Management 
and  Budget  that  this  rule  meets  the 
applicable  standards  provided  in 
Sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  It  has  been  determined 
that  this  rule  does  not  have  federalism 
implications  under  Executive  Order 
12612. 

List  of  Subjects  in  43  CFR  Part  li 

Coastal  zone.  Environmental 
protection.  Fish,  Hazardous  substances. 
Incorporation  by  reference,  Indian 
lands.  Marine  resources.  National 
forests.  National  parks,  Natural 
resources.  Oil  pollution,  Public  lands. 
Recreation  areas.  Sea  shores.  Wildlife, 
Wildlife  refuges. 

For  the  reasons  set  out  in  the 
preamblej^ Title  43,  Subtitle  A  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  11— NATURAL  RESOURCE 
DAMAGE  ASSESSMENTS 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9651(c).  as  amended. 

Subpart  A— Introduction 

2.  Section  11.18  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  11. 18    Incorporation  by  reference 

(a)  *   *   * 

(4)  "CERCLA  Type  A  Natural 
Resource  Damage  Assessment  Model  for 
Coastal  and  Marine  Environments 
Technical  Documentation."  Volumes  I- 
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VI,  dated  October  1994,  prepared  for  the 
U.S.  Department  of  the  Interior  by 
Applied  Science  Associates,  Inc., 
Narragansett,  Rhode  Island,  A.T. 
Kearney,  Inc.,  Alexandria,  Virginia,  and 
HERS,  Inc.,  Madison,  Wisconsin, 
available  from  the  Office  of 
Environmental  Policy  and  Compliance, 
Room  2340,  Department  of  the  Interior, 
1849  C  Street,  NW,  Washington.  DC 
20240,  telephone:  (202)  208-3301. 
Reference  is  made  to  this  publication  in 
§§11.33(b)(l)(i)(A)  and  11.41(a),  (b).  and 
(c)(2)  of  this  part. 
•        •        •        •        « 

f  11.19    [Removed  and  Reserved] 

3.  Section  11.19  is  removed  and 
reserved. 

Subpart  C— Assessment  Plan  Phase 

4.  Section  11.33  is  amended  by 
revising  the  heading  of  the  section  and 
paragraph  (b)  to  read  as  follows: 

$11^    Assessment  Plan— deciding 
whether  to  use  a  type  A  procedure,  type  B 
procedures,  or  a  combination. 

(b)  Coastal  and  marine  environments. 
(1)  When  a  discharge  or  release  occurs 
in  a  coastal  or  marine  environment,  as 
defined  in  §  11.41(b)  of  this  part,  the 
authorized  official  shall  determine 
whether  the  following  conditions  are 
met: 

(i)  Primary  conditions — (A)  The 
discharged  oil  or  released  hazardous 
substance  is  identified  in  Table  III.2.4  or 
Table  IU.2.1  of  Volume  lU  of  "CERCLA 
Type  A  Natural  Resource  Damage 
Assessment  Model  for  Coastal  and 
Marine  Environments  Technical 
Documentation,"  dated  October  1994. 
U.S.  Department  of  the  Interior 
(incorporated  by  reference,  see  §  11.18); 

(B)  The  discharge  or  release  was 
minor; 

(C)  The  discharged  oil  or  released 
hazardous  substance  entered  water  at  or 
near  the  surface; 

(D)  The  spatial  and  temporal 
distribution  of  biological  resources  in 
the  area  affected  by  the  discharge  or 
release  is  reasonably  represented  by  the 
data  contained  in  the  NRDAM/CME.  as 
defined  in  §  11.41(b)  of  this  part;  and 

(E)  Subsurface  currents  are  either:  not 
expected  to  significantly  affect  the  fate 
of  the  discharged  oil  or  released 
hazardous  substance;  or  reasonably 
uniform  with  depth  over  the  water 
column  in  the  area  affected  by  the 
discharge  or  release. 

(ii)  Secondary  conditions— (A)  The 
discharge  or  release  was  a  single  event; 

(B)  Response  actions  have  not  caused 
significant  injury  to  natural  resources: 


(C)  The  primary  natural  resources  of 
concern  affected  by  the  discharge  or 
release  are  biological  resources; 

(D)  Exposure  of  biological  resources  to 
the  discharged  oil  or  released  hazardous 
substance  results  primarily  through 
surface  water  pathways,  as  opposed  to 
air,  groundwater,  biological,  or  geologic 
pathways; 

(E)  The  primary  injuries  to  biological 
resources  are  one  or  more  of  the 
following:  direct  mortality  resuhing 
from  short-term  exposure  to  the 
discharged  oil  or  released  hazardous 
substance;  direct  loss  of  production 
resulting  from  short-term  exposure  to 
the  discharged  oil  or  released  hazardous 
substance;  indirect  mortality  resulting 
from  food  web  losses:  and  indirect  loss 
of  production  resulting  bom  food  web 
losses;  and 

(F)  All  significant  compensable 
values,  as  defined  in  §  11.83(c)(1)  of  this 
part,  result  fit)m  one  or  more  of  the 
following:  lost  harvests  of  commercially 
exploited  fish  species;  lost  harvests  of 
commercially  exploited  shellfish 
species;  lost  harvests  of  commercially 
exploited  fuibearer  species;  lost  harvests 
of  recreationally  harvested  fish  species; 
lost  harvests  of  recreationally  harvested 
shellfish  species;  lost  harvests  of 
recreationally  harvested  waterfowl 
species;  lost  wildlife  viewing  for  trips 
originating  within  the  immediate  area; 
lost  beach  visitation  due  to  closure;  and 
lost  boating  due  to  closure. 

(2)  If  the  discharged  oil  or  released 
hazardous  substance  occurs  in  a  coastal 
or  marine  environment,  as  defined  in 

§  11.41(b)  of  this  part,  and  the 
authorized  official  determines  that  all  of 
the  conditions  listed  in  paragraphs 
(b)(l)(i)  and  (b)(l)(ii)  of  this  section  are 
met,  the  authorized  official  shall  use  the 
type  A  procediu«  provided  for  in 
§11.41  of  this  part  to  calculate  all 
damages. 

(3)  If  the  discharged  oil  or  released 
hazardous  substance  occurs  in  a  coastal 
or  marine  environment,  as  defined  in 

§  11.41(b)  of  this  part,  and  the 
authorized  official  determines  that  all  of 
the  conditions  listed  in  paragraph 
(b)(l)(i)  of  this  section  are  met  and  that 
one  or  more  of  the  conditions  listed  in 
paragraph  (b)(l)(ii)  of  this  section  are 
not  met,  the  authorized  official  shall 
make  a  determination  whether  to  use 
the  type  A  procedure  provided  for  in 
§11.41  of  this  part,  the  type  B 
procedures  provided  for  in  subpart  E  of 
this  part,  or  a  combination.  This 
determination  shall  be  based  on 
considerations  of  reasonable  cost  and 
cost  effectiveness,  as  defined  in  §  11.14 
of  this  p^rt.  The  authorized  official  may 
use  both  type  A  and  type  B  procedures 
only  if:  The  type  B  procedures  are  used 


to  calculate  damages  for  types  of  natural 
resource  injuries  and  compensable 
values,  as  defined  in  §§11.62  and 
11.83(c)(1)  respectively  of  this  part,  that 
are  not  addressed  by  the  type  A 
procedure;  the  type  A  procedure  is  used 
to  calculate  all  other  damages:  and  the 
authorized  official  does  not  double 
count  or  the  authorized  official  uses 
techniques  that  allow  any  double 
counting  to  be  estimated  and  eliminatwl 
in  the  final  damage  calculation. 

(4)  If  the  discharged  oil  or  released 
hazardous  substance  occurs  in  a  coastal 
or  marine  environment,  as  defined  in 

§  11.41(b)  of  this  part,  and  the 
authorized  official  determines  that  one 
or  more  of  the  conditions  listed  in 
paragraph  (b)(l)(i)  of  this  section  are  not 
met,  the  authorized  official  shall  use 
type  B  procedures  to  calculate  all 
damages. 

(5)  Notwithstanding  paragraphs  (b)(2) 
and  (b)(3)  of  this  section,  the  authorized 
official  shall  use  type  B  procedures 
rather  than  a  type  A  procedure 
whenever  a  potentially  responsible 
party  submits  a  written  request  for  us»' 
of  type  B  procedures  and  advances  all 
reasonable  costs  of  using  type  B 
procedures  within  a  time  frame 
acceptable  to  the  authorized  official. 

5.  The  heading  of  subpart  D  is  ro-iM»d 
to  read  as  follows: 

Subpart  D— Type  A  Procedures 

6.  Section  11.41  is  revised  to  read  as 
follows: 

§11.41    Coastal  and  marine  environments. 

(a)  General.  The  type  A  procedure  for 
coastal  and  marine  environments  shall 
be  performed  in  accordance  with  this 
section.  The  procedure  requires  the  usi» 
of  the  Natural  Resource  Damage 
Assessment  Model  for  Coastal  and 
Marine  Environments  Version  2.2 
(NRDAM/CME).  which  is  included  and 
explained  in  "CERCLA  Type  A  Natural 
Resource  Damage  Assessment  Model  for 
Coastal  and  Marine  Environments 
Technical  Documentation."  Volumes  I- 
VI,  dated  October  1994.  U.S. 
Department  of  the  Interior  (incorporated 
by  reference,  see  §  11.18).  The  NRD.^M' 
CME  performs  Injury  Determination. 
Quantification,  and  Damage 
Determination  using  the  incident- 
specific  data  collected  by  the  authorized 
official  pursuant  to  paragraphs  (c)  and 
(d)of  this  section. 

(b)  Definitions.  As  used  in  this  section 
the  phrase: 

Background  (mean)  current  means  thf 
net  long-term  current  flow  (i.e.  one 
direction  only),  attributable  to  forces 
such  as  winds,  river  flow,  water  density, 
and  tides,  that  remains  when  all  the 
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oscillatory  (tidal)  components  have  been 
removed  either  mathematically  or  by 
measurement  techniques. 

CAS  number  means  the  Cliemical 
Abstract  Service  Registry  Number 
assigned  to  a  hazardous  substance  by 
the  American  Chemical  Society, 
Chemical  Abstract  Service,  or  the 
number  assigned  to  an  oil  as  specified 
in  Table  III.2.1  and  Table  III.2.4  of 
Volume  in  of  "CERCLA  Type  A  Natural 
Resource  Damage  Assessment  Model  for 
Coastal  and  Marine  Environments 
Technical  Documentation."  dated 
October  1994,  U.S.  Department  of  the 
Interior  (incorporated  by  reference,  see 
§11.18). 

Closure  of  a  boating  area  means  the 
prohibition  by  an  appropriate  agency  of 
recreational  boating  in  a  specified  area 
due  to  a  discharge  of  oil  or  a  release  of 
a  hazardous  substance. 

Closure  of  a  Federal  beach  means  the 
prohibition  by  an  appropriate  agency  of 
recreational  or  other  public  uses  in  a 
specified  length  of  a  Federally  managed 
public  beach  due  to  a  discharge  of  oil 
or  a  release  of  a  hazardous  substance. 

Closure  of  a  fishery  means  the 
prohibition  by  an  appropriate  agency  of 
commercial  and  recreational  fishing  in  a 
specified  area  due  to  a  discharge  of  oil 
or  a  release  of  a  hazardous  substance. 

Closure  ofafurbearer  hunting  or 
trapping  area  means  the  prohibition  by 
an  appropriate  agency  of  commercial 
and  recreational  hunting  or  trapping  of 
furbearers  in  a  specified  area  due  to  a 
discharge  of  oil  or  a  release  of  a 
hazardous  substance. 

Closure  of  a  shellfish  harvest  area 
means  the  prohibition  by  an  appropriate 
agency  of  commercial  and  recreational 
harvesting  of  shellfish  in  a  specified 
area  due  to  a  discharge  of  oil  or  a  release 
nf  a  hazardous  substance. 

Closure  of  a  State  beach  means  the 
prohibition  by  an  appropriate  agency  of 
recreational  or  other  public  uses  in  a 
specified  length  of  a  State  or 
municipally  managed  public  beach  due  " 
to  a  discharge  of  oil  or  a  release  of  a 
hazardous  substance. 

Closure  of  a  waterfowl  hunting  area 
means  the  prohibition  by  an  appropriate 
agoncy  of  recreational  hunting  for 
waterfowl  in  a  specified  area  due  to  a 
discharge  of  oil  or  a  release  of  a 
hazardous  substance. 

Coastal  or  marine  environment  means 
any  area  represented  by  the  geographic 
data  contained  in  the  NKDAM/CME.  as 
defined  in  paragraph  (b)  this  section. 

Implicit  Price  Deflator  means  the 
quarterly  implicit  price  deflator  for  the 
Cross  National  Product  (base  year  1987) 
as  provided  in  the  Survey  of  Current 
Business,  published  by  the  U.S. 
Department  of  Commerce/Bureau  of 


Economic  /  nalysis.  1441  L  Street,  NW, 
Washingtoi .  D.C..  20230,  (202)  606- 
9900. 

Landwart  fishery  or  landward 
shellfish  h^est  area  means  a  fishery  or 
shellfish  harvest  area  in  a  body  of  water 
that  is  enclosed  by  land  and  does  not 
contain  vestation  (e.g.,  wetland, 
seagrass,  or  kelp)  or  invertebrate  reef 
(e.g.,  coral  i  eef). 

NRDAM/  ':ME  means  the  Natural 
Resource  D  unage  Assessment  Model  for 
Coastal  anc  Marine  Environments 
Version  2.2  (NRDAM/CME),  which  is 
included  aj  id  explained  in  "CERCLA 
Type  A  Nal  ural  Resoxure  Damage 
As.sessmen  Model  for  Coastal  and 
Marine  En\  ironments  Technical 
Documents  lion,"  Volimies  I-Vl,  dated 
October  19  )4,  U.S.  Department  of  the 
Interior  (in  ;orporaled  by  reference,  see 
§  11.18).  The  NRDAM/CME  is  a 
computer  model  consisting  of  integrated 
physical  fa  es,  biological  effects, 
restoration  and  economic  valuation 
submodels  and  databases. 

Province  means  one  of  the  geographic 
areas  delin  sated  in  Table  6.1  of  Volume 
I  of  "CERC  -A  Type  A  Natural  Resource 
Damage  Assessment  Model  for  Coastal 
and  Marin(  i  Environments  Technical 
Document!  tion."  dated  October  1994. 
U.S.  Depai  jnent  of  the  Interior 
(incorpora  ed  by  reference,  see  §  11.18). 

Seawarc  fishery  or  seaward  shellfish 
harvest  an  a  means  a  fisliery  or  a 
shellfish  h  ir\'est  area  in  a  body  of  water 
that  is  not  enclosed  by  land  and  does 
not  contaii  i  vegetation  (e.g.,  wetlands, 
seagrass,  a  •  kelp)  or  invertebrate  reef 
(e.g.,  coral  reef)- 

Structui  id  fishery  or  structured 
ithellfish  h  irvest  area  means  a  fishery  or 
a  shell  fish  harvest  area  that  contains 
vegetation  (e.g.,  wetlands,  seagrass,  or 
kelp)  or  in  /ertebrate  reef  (e.g.,  coral 

reef). 

Tidal  CL  rrent  means  the  alternating 
rise  and  fa  1  of  the  sea  level  caused  by 
the  graviti  tional  forces  between  the 
earth.  mo<  n,  and  sun. 

Tidal  re  ige  means  the  difference 
between  t  te  highest  and  lowest  height 
of  the  tide 

(c)  Reqi  ired  user-supplied  data.  (1) 
The  autho  rized  official  shall  supply  the 
incidenl-s  lecific  information  described 
in  paragra  )hs  (c)(2)  through  (c)(15)  of 
this  sectic  i  for  use  as  inputs  to  the 
NRDAM/i  :ME.  The  authorized  official 
shall  docj  ment  the  information  in  the 
Assessme  it  Flan. 

(2)  The  luthorized  official  shall 
specify  th  ?  CAS  number  of  the 
discharge  i  oil  or  released  hazardous 
substance  provided  in  Table  III. 2. 4  or 
Table  IH.;  .1  of  Volume  III  of  "CERCLA 
Type  A  N  itural  Resource  Damage 
Assessme  it  Model  for  Coastal  and 


Marine  Environments  Technical 
Documentation,"  dated  October  1994, 
U.S.  Department  of  the  Interior 
(incorporated  by  reference,  see  §  11.18). 
For  incidents  involving  the 
simultaneous  discharge  or  release  of  two 
or  more  oils  or  hazardous  substances,  or 
when  a  mixture  of  one  or  more  oils  or 
hazardous  substances  has  been 
discharged  or  released  in  a  single 
incident,  the  authorized  ofkial  shall 
select  one  of  the  oils  or  hazardous 
substances  present  in  the  simultaneous 
discharge  or  release,  or  in  the  mixture. 

(3)  The  authorized  official  shall 
specify  the  estimated  total  mass  of 
disch'&rged  oil  or  released  hazardous 
substance  that  entered  the  water  stated 
in  tonnes,  barrels,  gallons,  liters, 
pounds,  or  kilograms.  For  incidents 
involving  the  simultaneous  discharge  or 
release  of  two  or  more  oils  or  hazardous 
substances,  or  when  a  mixture  of  one  or 
more  oils  or  hazardous  substances  has 
been  discharged  or  released  in  a  single 
incident,  the  authorized  official  shall 
specify  only  the  mass  of  the  oil  or 
hazardous  substance  selected  under 
paragraph  (c)(2)  of  this  section. 

(4)  The  authorized  official  shall 
specify  the  estimated  length  of  time  over 
which  the  discharged  oil  or  released 
hazardous  substance  entered  the  water 
stated  in  hours. 

(5)  The  authorized  official  shall 
specify  the  year,  month,  day.  and 
estimated  hour  when  the  discharged  oil 
or  released  hazardous  substance  first 
entered  the  water. 

(6)  The  authorized  official  shall 
specify  the  latitude  and  longitude  where 
the  discharged  oil  or  released  hazardous 
substance  entered  the  water. 

(7)  The  authorized  official  shall 
specify  the  estimated  wind  velocity  and 
direction  at  the  point  where  the 
discharged  oil  or  released  hazardous 
substance  entered  the  water  diuing  the 
30-day  period  beginning  24  hours  before 
the  discharged  oil  or  released  hazardous 
substance  entered  the  water.  The 
authorized  official  shall  specify  at  least 
one  wind  velocity  stated  in  knots  and 
the  corresponding  wind  direction  stated 
in  the  degree  angle  of  the  wind's  origin. 

(8)  The  authorized  official  shall 
specify  the  following  information 
concerning  currents  at  the  time  the 
discharged  oil  or  released  hazardous 
substance  entered  the  water: 

(i)  The  authorized  official  shall 
specify  a  rectangular  geographic  area 
encompassing  the  area  affected  by  the 
discharge  or  release  stated  in  terms  of 
the  northern-  and  southern-most 
latitude,  and  the  eastern-  and  western- 
most longitude. 

(ii)  The  authorized  official  shall 
specify  at  least  one  set  of  data 
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concerning  the  background  (mean) 
current  for  the  area  specified  pursuant 
to  paragraph  {c)(8)(i)  of  this  section. 
Each  set  of  data  shall  consist  of:  an  east- 
west  (U)  velocity  stated  in  centimeters 
per  second  or  knots;  a  north-south  (V) 
velocity  stated  in  centimeters  per 
second  or  knots;  and  the  latitude  and 
longitude  of  the  origin  of  the  U  and  V 
velocity  components  writhin  the  area 
specified  pursuant  to  paragraph  (c)(8)(i) 
of  this  section. 

(iii)  The  authorized  official  shall 
specify  at  least  one  set  of  data 
concerning  the  tidal  current  at  the  time 
of  high  tide  (flood  stage)  for  the  area 
specified  pursuant  to  paragraph  (c)(8)(i) 
of  this  section.  Each  set  of  data  shall 
consist  of:  An  east-west  (U)  velocity 
stated  in  centimeters  per  second  or 
knots;  a  north-south  (V)  velocity  stated 
in  centimeters  per  second  or  knots;  and 
the  latitude  and  longitude  of  the  origin 
of  the  U  and  V  velocity  components 
within  the  area  specified  pursuant  to 
paragraph  (c)(8)(i)  of  this  section. 

(9)  The  authorized  official  shall 
specify  the  time  at  which  high  tide 
occurred  on  the  date  that  the  discharged 
oil  or  released  hazardous  substance 
entered  the  water. 

(10)  The  authorized  official  shall 
specify  the  tidal  range  at  the  time  and 
point  where  the  discharged  oil  or 
released  hazardous  substance  entered 
the  water  stated  in  meters. 

(11)  The  authorized  official  shall 
specify  whether  the  tide  in  the  area 
affected  by  the  discbarge  or  release  is 
diurnal  (i.e.  completes  one  full  cycle 
every  day)  or  semi-diurnal  (i.e. 
completes  two  full  cycles  every  day). 

(12)  The  authorized  official  shall' 
specify  whether  response  actions  were 
taken  to  remove  the  discharged  oil  or 
released  hazardous  substance  from  the 
water  surface  or  the  shoreline.  If 
response  actions  were  taken  to  remove 
the  discharged  oil  or  released  hazardous 
substance,  the  authorized  official  shall 
specify  the  following  information: 

(i)  For  response  actions  taken  to 
remove  the  discharged  oil  or  released 
hazardous  substance  from  the  water 
surface,  the  authorized  official  shall 
specify: 

(A)  One  or  more  rectangular 
geographic  areas  encompassing  the 
area(s)  in  which  such  response  actions 
were  taken  stated  in  terms  of  the 
northern-  and  southern-most  latitude, 
and  the  eastern-  and  western-most 
longitude; 

(B)  For  each  area  specified  pursuant 
to  paragraph  (c)(12)(i)(A)  of  this  section, 
one  or  more  time  frames  for  such 
response  actions  stated  in  terms  of  the 
number  of  days  after  the  discharged  oil 
or  released  hazardous  substance  entered 


the  water  that  the  removal  began  and 
ended;  and 

(C)  For  each  time  frame  specified 
pursuant  to  paragraph  (c)(12)(i)(B)  of 
this  section,  the  voliune  of  the 
discharged  oil  or  released  hazardous 
substance  that  was  removed  from  the 
water  surface  as  a  result  of  the  response 
actions  stated  in  barrels,  gallons,  or 
cubic  meters. 

(ii)  For  response  actions  taken  to 
remove  the  cUscharged  oil  or  released 
hazardous  substance  from  the  shoreline, 
the  authorized  official  shall  specify: 

(A)  One  or  more  rectangular 
geographic  areas  encompassing  the 
area(s)  in  which  such  response  actions 
were  taken  stated  in  terms  of  the 
northern-  and  southern-most  latitude, 
and  the  eastern-  and  western-most 
longitude; 

(B)  For  each  area  specified  pursuant 
to  paragraph  (c)(l2)(ii)(A)  of  this 
section,  one  or  more  time  frames  for 
such  response  actions  stated  in  terms  of 
the  ntunber  of  days  after  the  discharged 
oil  or  released  hazardous  substance 
entered  the  water  that  the  removal 
began  and  ended;  and 

(C)  For  each  time  frame  specified 
pursuant  to  paragraph  (c)(12)(ii)(B)  of 
this  section,  the  voliune  of  the 
discharged  oil  or  released  hazardous 
substance  that  was  removed  from  the 
shoreline  as  a  result  of  the  response 
actions  stated  in  barrels,  gallons,  or 
cubic  meters. 

(13)  The  authorized  official  shall 
specify  whether  there  were  any  closures 
of  boating  areas.  Federal  beaches.  State 
beaches,  fisheries,  shellfish  harvest 
areas,  furbearer  hunting  or  trapping 
areas,  or  waterfowl  hunting  areas.  If 
there  were  any  closures  and  damages  for 
such  closures  are  to  be  calculated,  the 
authorized  official  shall  establish  the 
following  information  and  shall  include 
in  the  Assessment  Plan  documentation 
that  the  closure  resulted  from  the 
discharge  or  release  being  investigated: 

(i)  For  closure  of  a  boating  area,  the 
authorized  official  shall  specify:  The 
province  in  which  the  closure  occurred: 
the  number  of  boats  affected  by  the 
closure  per  day;  and  the  number  of  days 
of  closure. 

(ii)  For  closure  of  a  Federal  beach,  the 
authorized  official  shall  specify:  The 
province  in  which  the  closure  "occurred; 
the  length  closed  stated  in  kilometers; 
and  the  number  of  days  of  closure  stated 
by  calendar  month. 

(iii)  For  closure  of  a  State  beach,  the 
authorized  official  shall  specify:  The 
province  in  which  the  closure  occurred; 
the  length  closed  stated  in  kilometers; 
and  the  number  of  days  of  closure  stated 
by  calendar  month. 


(iv)  For  closure  of  a  fishery,  the 
authorized  official  shall  specify:  The 
province  in  which  the  closure  occurred; 
the  area  closed  stated  in  square 
kilometers;  the  number  of  days  of 
closure;  and  whether  the  area  closed 
was  a  seaward  fishery,  a  landward 
fishery,  or  a  structured  fishery. 

(v)  For  closure  of  a  shellfish  harxesl 
area,  the  authorized  official  shall 
specify:  The  province  in  which  the 
closure  occurred;  the  area  closed  stated 
in  square  kilometers;  the  number  of 
days  of  closure;  and  whether  the  area 
closed  was  a  seaward  shellfish  harvest 
area,  a  landward  shellfish  harv'est  area, 
or  a  structured  shellfish  harvest  area. 

(vi)  For  closure  of  a  furbearer  hunting 
or  trapping  area,  the  authorized  official 
shall  specify;  The  province  in  which  the 
closure  occurred;  the  area  closed  stated 
in  square  kilometers;  and  the  number  of 
davs  of  closure. 

fvii)  For  closure  of  a  waterfowl 
hunting  area,  the  authorized  official 
shall  specify:  The  province  in  which  the 
closure  occurred;  the  area  closed  stated 
in  square  kilometers;  and  the  number  of 
davs  of  closure. 

fl4)  The  authorized  official  shall 
specify  the  Implicit  Price  Deflator  for 
the  quarter  during  which  the  discharged 
oil  or  released  hazardous  substance 
entered  the  water. 

(15)  For  discharges  or  releases  in 
Alaska,  the  authorized  official  shall 
specify  whether  the  NRDAM/CME 
should  account  for  the  effects  of  ice 
cover. 

(d)  Additional  user-supplied  data.  (1) 
The  authorized  official  may  collect  any 
of  the  additional  incident-specific 
information  described  in  paragraphs 
(d)(2)  through  (d)(5)  of  this  section  for 
use  as  inputs  to  the  NRDAM/CME  if: 
The  authorized  official  estimates  that 
conditions  where  the  discharged  oil  or 
released  hazardous  substance  entered 
the  water  varied  significantly  from  the 
typical  conditions  for  the  time  of  year  in 
which  the  discharge  or  release  entered 
the  water;  and  the  incident-specific 
information  can  be  collected  consistent 
with  the  requirements  of  reasonable  cost 
and  cost  effectiveness,  as  defined  in 
§  1 1 . 1 4  of  this  part.  If  the  authorized 
official  makes  a  determination  to  collect 
any  of  the  incident-specific  information 
described  in  paragraphs  (d)(2)  through 
W)(5)  of  this  section,  the  rationale  for 
the  determination  and  the  information 
collected  shall  be  documented  in  the 
Assessment  Plan.  If  the  information  is 
not  collected,  the  NRDAM/'CME  will 
supply  default  parameters. 

[2]  Subject  to  paragraph  (d)(1)  of  this 
section,  the  authorized  official  may 
specify  the  estimated  water  temperature 
stated  in  degrees  Celsius  at  the  time  and 
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point  where  the  discharged  oil  or 
released  hazardous  substance  entered 
the  water. 

(3)  Subject  to  paragraph  (d)(1)  of  this 
section,  the  authorized  official  may 
specify  the  estimated  total  suspended 
sediment  concentration  stated  in 
milUgrams  per  liter  at  the  time  and 
point  where  the  discharged  oil  or 
released  hazardous  substance  entered 
the  water. 

(4)  Subject  to  paragraph  (d)(1)  of  this 
section,  the  authorized  official  may 
specify  the  estimated  mean  settling 
velocity  of  suspended  solids  stated  in 
meters  per  day  at  the  time  and  point 
where  the  discharged  oil  or  released 
hazardous  substance  entered  the  water 

(5)  Subject  to  paragraph  (d)(1)  of  this 
section,  the  authorized  official  may 
specify  the  estimated  air  temperature 
stated  in  degrees  Celsius  at  the  time  and 
point  where  the  discharged  oil  or 
released  hazardous  substance  entered 

(e)  Applying  the  NRDAM/CME.  The 
authorized  official  shall  apply  the 
NRDAM/CME  using  the  incident- 
specific  data  suppUed  pursuant  to 
paragraphs  (c)  and  (d)  of  this  section. 

(f)  Report  of  Assessment.  After 
applying  the  NRDAM/CME.  the 
authorized  official  shall  prepare  a 
Report  of  Assessment,  as  described  in 
§11.90  of  this  part. 

Dated:  December  2, 1994. 
Bonnie  R.  Cohen, 

Assistant  Secretary— Policy,  Management, 
and  Budget. 

|FR  Doc.  94-30108  Filed  12-7-94,  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION      Congress 
Federal  Highway  Administration 

49  CFR  Part  395 

[FHWA  Docket  No.  MC-94-32] 
RIN  2125-A044 

Maximum  Driving  and  On-Duty  Time; 
Hours  of  Service  for  Fanners  and 
Retail  Farm  Suppliers 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT 
ACTION:  Advance  notice  of  proposed      • 
rulemaking  (ANPRM). 

SUMMARY:  This  action  is  being  taken  in 
response  to  section  118  of  the 
Hazardous  Materials  Transportation 
Authorization  Act  of  1994,  which 
requires  the  Secretary  of  Transportation 
to  initiate  a  rulemaking  proceeding  on 
whether  the  maximum  driving  and  on 
duty  time  requirements  of  the  Federal 


Motor  Cartier  Safety  Regulations 
(FMCSRs)Bhould  be  waived  for  fanners 
and  retail  Farm  suppliers  transporting 
crops  or  fe  rm  supplies  for  agricultural 
purposes  ^  nthin  a  50-mile  radius  of 
their  distr  bution  point  or  farm.  The 
FHWA  re<  uests  public  comment  from 
interested  persons  on  this  action  and 
specifical  y  the  questions  set  forth 
below. 

DATES:  Co  nments  must  be  received  on 
or  before  ',  ebruary  6, 1995. 
ADDRESSE  I:  All  signed,  written 
comments  should  refer  to  the  docket 
number  tl:  at  appears  at  the  top  of  this 
dociunenl  and  must  be  submitted  to 
HCC-10,   toom  4232,  Office  of  the  Chief 
Counsel,  1  ederal  Highway 
Administ  ation,  400  Seventh  Street, 
SW.,  Was  lington  DC  20590.  All 
comment!  received  will  be  available  for 
examinati  3n  at  the  above  address  from 
8:30  a.m.  o  3:30  p.m.,  e.t.,  Monday 
through  F  riday,  except  Federal  holidays. 
Those  dej  iring  notification  of  receipt  of 
comments  must  include  a  self-addressed 
stamped  postcard  or  envelope. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  G.  Slade,  Office  of  Motor  Carrier 
Standard! ,  (202)  366-5721,  or  Mr. 
Charles  N  edalen.  Office  of  the  Chief 
Counsel,  202)  366-1354,  Federal 
Highway  administration,  Department  of 
Transport  ition,  400  Seventh  Street, 
SW.,  Was  lington,  DC  20590.  Office 
hours  arelfrom  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  h  )lidays. 

SUPPLEME  MTARY  INFORMATION: 

The  Con]  ressional  Mandate 

The  FY  WA  is  initiating  this 
nilemaki:  ig  in  response  to  a 

onal  mandate  contained  in 
section  1  18  of  the  Hazardous  Materials 
Transpor  ation  Authorization  Act  of 
1994,  (Pu  J.  L.  103-311, 108  Stat.  1673, 
August  2  >,  1994).  The  Act  requires  the 
agency  tc  "determine  whether  or  not  the 
requirem  mts  of  §  395.3  of  title  49,  Code 
of  Feders  1  Regulations,  relating  to  hours 
of  service  ,  may  be  waived  for  farmers 
and  retai  farm  suppliers  when  such 
farmers  a  nd  retail  farm  suppliers  are 
transport  ng  crops  or  farm  suppHes  for 
agricultt  -al  purposes  within  a  50-mile 
radius  oi  their  distribution  point  or 
farm." 

Sectioi  I  206  of  the  Motor  Carrier 
Safety  A  ;t  of  1984  (49  U.S.C.  31136(e)), 
authorizi  s  the  Secretary  of 
Transpoi  tation  to  waive,  in  whole  or  in 
part,  any  or  all  of  the  provisions  of  the 
FMCSRs  if  it  is  determined  that  such 
waiver  ii  consistent  with  the  pubhc 
interest  i  nd  the  safe  operation  of 
commen  ial  motor  vehicles.  The 
questior  >  provided  later  in  this  notice 


are  designed  to  solicit  substantive  data 
to  assist  the  agency  in  determining 
whether  or  not  an  hours  of  service 
waiver  for  farmers  and  retail  farm 
suppliers  meets  the  statutory  two-prong 
test  for  the  granting  of  waivers. 

The  Hours  of  Service  Requirements 

The  regulations  governing  maximum 
driving  and  on-duty  time  (49  CFR  395.3) 
apply  to  drivers  of  commercial  motor 
vehicles  (as  defined  in  §  390.5  of  the 
FMCSRs)  that  operate  in  interstate 
commerce.  These  regulations  specify 
that  no  motor  carrier  shall  permit  or 
require  any  driver  used  by  it  to  drive, 
nor  shall  any  such  driver  drive: 

(1)  More  than  lO  hours  following  8 
consecutive  hours  off  duty;  or 

(2)  For  any  period  after  having  been 
on  duty  15  hours  following  8 
consecutive  hours  off  duty;  or 

(3)  For  any  period  after  naving  been 
on  duty  60  hours  in  any  7  consecutive 
days  if  the  employing  motor  carrier  does 
not  operate  every  day  of  the  week;  or 

(4)  For  any  period  after  having  been 
on  duty  70  hours  in  any  period  of  8 
consecutive  days  if  the  employing  motor 
carrier  operates  motor  vehicles  every 
day  of  the  week. 

Very  limited  exceptions  to  hours  of 
service  requirements  are  contained  in 
§§  395.1(b)  through  395.1(k).  These 
sections  allow  certain  drivers  additional 
hours  of  driving  time  under  some 
circumstances.  None  of  these 
exemptions,  however,  is  applicable  to 
farmers  and  retail  fanp  suppliers. 

Public  Reaction  to  Exemptions  From 
Regulations 

In  tate  1992  and  early  1993,  the 
FHWA  held  a  series  of  pubUc  hearings 
at  eleven  sites  across  the  country  as  part 
of  its  zero  base  review  of  the  FMCSRs 
(see  57  FR  37392,  August  18, 1992).  The 
concept  of  the  zero  base  review  is  to 
take  a  completely  fresh  look  at  the  safety 
regulations  governing  the  interstate 
motor  carrier  industry.  The  objective  of 
this  project  is  to  adopt  revised 
regulations  that:  (1)  Will  enhance  safety 
and  further  reduce  accidents;  (2)  are 
more  easily  understobd  by  the  industry; 
(3)  have  a  greater  performance 
orientation;  and  (4)  are  easier  to 
interpret  and  enforce.  During  the  zero 
base  hearings,  the  FHWA  obtained 
information,  views,  and  opinions  from 
representatives  of  the  motor  carrier 
industry,  State  and  local  enforcement 
officials,  insiu-ance  company 
representatives,  college  and  university 
professors,  and  other  interested  persons 
(see  57  FR  53089,  November  6,  1994).. 
An  analysis  of  the  hearings  revealed  that 
the  elimination  of  regulatory 
exemptions  was  an  issue  of  major 
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concern  to  the  public.  Some 
respondents  objected  to  specific 
exemptions  they  considered 
unwarranted,  others  objected  to  any 
exemptions  whatsoever,  contending  that 
any  vehicle  over  a  certain  weight  and 
any  individual  driving  such  a  vehicle 
should  be  regulated,  if  engaged  in  a 
commercial  endeavor. 

Response  to  Hours  of  Service  Notice  of 
Proposed  Rulemaking 

On  August  19, 1992,  the  FHWA 
puMished  a  notice  of  proposed 
rulemaking  (NPRM)  which  would  have 
permitted  the  60  or  70  hour  on  duty 
time  hmitation  in  §  395.3(b)  to  begin 
anew  after  the  driver  had  an  off-duty 
recovery  period  of  24  consecutive  hours 
or  more  (57  FR  37504).  The  FHWA 
received  67,922  comments  and 
signatures  on  petitions  in  response  to 
the  NPRM.  Because  of  the  impact  of  the 
proposal  on  motor  carriers'  operations, 
the  FHWA  specifically  asked  11 
questions  soliciting  views,  opinions, 
information,  and  data.  Virtually  none  of 
the  commenters  in  favor  of  the  proposal 
provided  substantive  responses  to  the 
critical,  fundamental  questions  posed  in 
the  NPRM,  offering  instead  opinions 
unsupported  by  empirical  or  even 
anecdotal  material.  Except  in  the  most 
general  terms,  there  were  no  discussions 
of  potential  impacts  on  highway  safety 
which  could  result  from  increasing  the 
available  on-duty  hours. 

Because  of  a  lack  of  substantive 
information  the  FHWA  withdrew  its 
NPRM  addressing  hours  of  service 
regulations  for  commercial  motor 
vehicles  drivers  (58  FR  6937,  February 
3, 1993).  This  action  was  taken  since  the 
FHWA  could  not  conclusively 
determine  whether  or  not  a  driver  could 
drive  safely  with  the  hours  of  service 
relief  as  proposed. 

Hours  of  Service  Petitions 

Since  the  Motor  Carrier  Safety  Act  of 
1984  established  the  two-prong  test  for 
the  granting  of  waivers,  the  FHWA  has 
received  numerous  petitions  requesting 
waiver  from  the  hours  of  service 
regulations.  The  statutory  test,  described 
earlier  in  this  notice,  is  extremely 
difficult  to  meet  and  as  of  this  date  none 
of  these  petitions  has  been  granted. 

Request  for  Public  Comment 

The  FHWA  is  requesting  written 
comments,  information,  and  data  on 
whether  the  maximvun  driving  and  on 
duty  time  requirements  of  the  Federal 
Motor  Carrier  Safety  Regulations  should 
be  waived  for  farmers  and  retail  farm 
suppliers  transporting  crops  and  farm 
supplies  for  agricultural  purposes 
within  a  50-mile  radius  of  their 


distribution  point  or  farm.  In  addition, 
commenters  are  also  encouraged  to 
provide  written  comments,  information 
and  data  which  respond  to  specific 
questions  fisted  below. 

Specific  Questions 

The  FHWA  seeks  comments  and  data 
to  assist  the  agency  in  answering  the 
specific  questions  stated  below. 
Commenters  are  also  encouraged  to 
discuss  any  other  matters  related  to 
maximum  driving  and  on-duty  time  for 
farmers  and  retail  farm  suppliers  which 
they  believe  the  FHWA  should  address. 

1.  What  are  the  accident  rates 
(ft^quency,  ratio)  for  farm  and  farm 
supplier  vehicles  and  how  are  these 
rates  different  (comparative  figures) 
from  other  operators  covered  by  §  395.3? 

2.  How  many  farm-related  accidents 
involving  injuries  or  death  occur  in  the 
field  (e.g.,  during  planting,  plowing, 
seeding  or  harvesting)  on  an  annual 
basis? 

3.  What  is  the  size  of  the  motor  carrier 
population  (number  of  drivers,  vehicles, 
and  businesses)  which  would  be 
affected  by  the  waiver  described  above? 

4.  What  studies  or  data  are  available 
on  (from  a  safety  standpoint)  hours  of 
service  exemptions  for  farmers  and 
retail  farm  suppliers? 

5.  How  are  duties  and  driving 
conditions  of  farm  and  retail  farm 
supplier  drivers  different  from  those  of 
drivers  in  other  industries,  such  as 
utility  drivers,  cable  company  drivers, 
and  the  like? 

6.  What  should  be  included  in  any 
proposed  definitions  of  "crops"  in  the 
FMCSRs? 

7.  Should  retail  farm  suppliers  and 
farmers  be  granted  an  exemption  for 
every  distribution  point  that  they  engage 
in  the  commercial  distribution  of  crops 
and/or  farm  suppUes?  For  example,  if 
XYZ  Company  operates  three 
distribution  centers  in  one  State  and 
five  distribution  centers  in  another 
State,  should  XYZ  Company  be  granted 
an  exemption  in  eight  locations  within 

a  50-miIe  radius  of  each  location? 

8.  Do  any  States  have  hours  of  service 
exemptions  for  farmers  and  retail  farm 
suppliers  during  the  intrastate 
transportation  of  crops  and  farm 
supplies?  Is  it  based  on  a  mileage 
radius?  In  States  that  do  have 
exemptions,  what  data  are  available  on    ■ 
the  safety  of  these  operations? 

9.  What  on-road  performance  data  is 
available  for  carriers  that  transport  crops 
and  retail  farm  supplies? 

10.  Would  an  exemption  for  farmers 
and  retail  farm  suppliers  result  in  a 
higher  degree  of  driver  fatigue  than  for 
other  segments  of  the  motor  carrier 
population,  thereby  adversely  impacting 


safe  operation  of  commercial  motor 
vehicles? 

11.  Would  an  exemption  for  farmers 
and  retail  farm  suppliers  improve  safety 
and  reduce  accidents  on  the  Nations' 
highways?  Would  it  degrade  safety  and 
increase  accidents? 

12.  Recognizing  the  rural  nature  of  the 
midwest  and  western  regions  of  the 
United  States,  is  a  50  mile  radius 
adequate  coverage  for  exemption  relief 

13.  Would  this  potential  exemption, 
which  is  based  on  a  50-mile  radius,  be 
consistent  with  previous  Congressional 
directions  regarding  the  efimination  of 
the  radius-based  commercial  zone 
exemptions  (Pub.  L.  100-690.  November 
18. 1988, 102  Stat.  4528)? 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the  end 
of  business  on  the  closing  date  for 
comment  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practical.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  file  relevant  information  in 
the  docket  as  it  becomes  available  after 
the  closing  date.  Interested  persons 
should  continue  to  examine  the  docket 
for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Pixicedures 

Due  to  the  preUminary  nature  of  this 
document  and  lack  of  necessary 
information  on  costs  the  FHWA  is 
unable  at  this  time  to  evaluate  in  detail 
the  economic  and  safety  Lrapaas  of 
potential  changes  to  regulatory 
requirements  concerning  the  hours  of 
service  for  farmers  and  retail  farm 
suppliers.  Based  on  the  information 
received  in  response  to  liiis  notice,  the 
FHWA  intends  to  again  consider 
whether  this  is  a  significant  regulatory 
action.  Comments,  information,  and 
data  are  solicited  on  the  economic  and 
safety  impacts  of  the  potential  changes 
described  herein. 

Regulatory  Flexibilify  Act 

Due  to  the  preliminary  nature  of  this 
document  and  lack  of  necessary 
information  on  costs,  the  FHWA  is 
unable  at  this  time  to  evaluate  the 
effects  of  the  potential  regulatory 
changes  on  small  entities.  Based  on  the 
information  received  in  response  to  this 
notice,  the  FHWA  intends,  in 
compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq  J  to 
carefully  consider  the  economic  impacts 
of  these  potential  changes  on  small 
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entities.  The  FHWA  solicits  comments, 
infcumation.  and  data  on  these  impacts. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federaUsm  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Nothing  in  this  docxunent  preempts 
any  state  law  or  regulation.  The 
proposed  rule,  if  adopted,  would  not 
Umit  the  poUcymaldng  discretion  of  the 
states.  States  would  not  be  required  as 
part  of  the  Motor  Carrier  Safety 
Assistance  Program  to  adopt  this  rule. 
The  issues  addressed  in  this  proposal, 
therefore,  have  no  federaUsm 
implications. 

Executive  Order  12372 
(Intergovemmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regardii^  intergovemmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  piuposes  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

National  Environmental  Policy  Act 

This  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

(49  U.S.Q  31136,  315022;  49  CFR  1.48). 

Issued  on:  November  30, 1994. 
Rodney  E.  Slater. 
Federal  Highway  Administrator 
|FR  Doc.  94-30112  Filed  12-7-94;  8:45  am) 
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Administration 

50CFRPat229 

[Docket  No.  941109-4309;  i.D.  103194B] 

Prohibition  on  the  intentional  Lethal 
Talte  of  M4  rine  Mammals  in 
Commerci  il  Fishing  Operations 

N  itional  Marine  Fisheries 
(NfiFS),  National  Oceanic  and 
Administration  (NOAA), 


ei  ic . 


AGENCY: 

Service 

Atmosphi 

Commerce 

ACTION:  Pr<  posed  rule;  request  for 

comments. 


summary:  '  'he  Marine  Mammal 
Protection  Act  (MMPA)  Amendments  of 
1994  estab  ished  in  section  118  a  new 
management  regime  for  the  taking  of 
marine  matnmals  incidental  to 
commerciiil  fishing  operations.  Among 
other  things,  section  118  prohibits  the 
intentional  lethal  taking  of  marine 
mammals  in  the  course  of  commercial 
fishing  op4  rations.  In  partial 
implemen  ation  of  section  118,  NMFS 
proposes  t  >  amend  the  interim 
exemption  currently  in  effect  under 
section  114  to  make  the  prohibition  on 
intentional  lethal  takings  fully 
applicableito  all  commercial  fishing 
vessels,  effective  January  1, 1995.  All 
other  provisions  of  the  interim 
exemption  would  remain  in  effect  until 
supersede^  by  further  regulations. 
DATES:  Coinments  must  be  received  on 
or  before  December  23, 1994. 
ADDRESSES:  Send  comments  to  Chief, 
Marine  MAmmal  Division,  Office  of 
Protected  Resources,  F/PR,  National 
Marine  Fifheries  Service  (NMFS),  1315 
East- West  [Highway ,  Silver  Spring,  MD 
20910.  (Attn:  Comments  on  Proposed 
Frohibitioii  on  Intentional  Lethal 
Taking.) 

FOR  FURTt^R  INFORMATION  CONTACT: 
Dean  Will  inson.  Office  of  Protected 
Resources  301-713-2322. 

SUPPLEMEI ITARY  INFORMATION: 

Backgrou  id 

Prior  to  the  passage  of  1988 
amendme  its  to  the  MMPA  (Pub.  L.  92- 
com  nercial  fishers  could  receive 
exemp  ion  from  the  MMPA's  general 
on  the  taking  of  marine 
by  applying  for  a  general 
certificates  of  inclusion, 
pentiits  generally  allowed  the 
lethal  take  of  marine 
mammals  fi'om  nondepleted  stocks  in 
p  rotect  catch  and  gear  or  to 
luman  &om  personal  injury, 
lonlethal  means  of  deterring 


522), 

an 

moratoriiin 

mammals 

permit 

Such 

intentional 


and 


order  to 
protect  a 
provided 


UMI 


marine  mammals  were  attempted  and 
were  unsuccessful. 

The  1988  amendments  to  the  MMPA 
(Pub.  L.  100-711)  exempted,  on  an 
interim  basis,  commercial  fishers  who 
comply  with  certain  registration  and 
reporting  requirements  from  the  general 
prohibition  on  taking  marine  mammals. 
The  puipose  of  this  exemption  was  to 
have  NMFS  collect  data  to  be  used  in 
setting  up  a  comprehensive 
management  regime  governing  fisheries 
interactions  witii  marine  mammals.  The 
1988  amendments  did  not  allow  forthe 
taking  of  California  sea  otters  or  the 
intentional  lethal  taking  of  Steller  sea 
lions,  cetaceans,  or  marine  mammals 
from  a  population  stock  designated  as 
depleted. 

Section  1 1  of  tiie  MMPA 
Amendments  of  1994  established  in 
section  118  a  new  management  regime 
for  the  taking  of  marine  mammals 
incidental  to  commercial  fishing 
operations.  In  order  to  provide  time  for 
development  and  implementation, 
section  15  of  the  MMPA  Amendments 
of  1994  amended  section  114(a)(1)  of  the 
MMPA  to  extend  the  interim  exemption 
until  September  1, 1995,  or  until 
superseded  by  regulations  prescribed 
under  section  118,  whichever  is  earlier. 

Section  118(a)(5)  of  the  amended 
MMPA,  effective  April  30, 1994, 
provides:  [e]xcept  as  provided  in  section 
101  (c)  [of  the  MMPA,  as  amended] ,  the 
intentional  lethal  take  of  any  marine 
mammal  in  the  course  of  commercial 
fishing  operations  is  prohibited. 

The  section  101(c)  exception  specifies 
that  a  taking  of  a  marine  mammal  is  not 
a  violation  of  the  MMPA,  if  such  taking 
is  imminently  necessary  in  self-defense 
or  to  save  the  life  of  another  person  in 
immediate  danger. 

This  rule  would  amend  50  CFR  part 
229  to  revise  the  prohibited  take 
language  of  the  regulations 
implementing  and  governing  the  interim 
exemption  to  include  all  intentional 
lethal  takes,  except  when  such  taking  is 
imminently  necessary  in  self-defense  or 
to  save  the  life  of  a  person  in  immediate 
danger.  It  would  require  that  a  report  be 
made  to  the  appropriate  NMFS  Regional 
Office  within  48  hours,  if  a  marine 
mammal  is  killed  in  self-defense  or  in 
order  to  save  the  life  of  another  person. 
Refiecting  this  change,  the  rule  also 
would  remove  language  setting  forth 
conditions  under  which  a  marine 
mammal  could  be  lethally  taken  and 
changes  applicable  reporting 
requirements  to  reflect  this  change. 

NMFS  has  reason  to  believe  that  most 
commercial  fishers  do  not  intentionally 
kill  marine  mammals.  Nevertheless, 
recent  evidence  shows  that  a  number  of 
marine  mammals  are  being  intentionally 


lethally  killed  in  the  course  of 
commercial  fishing  operations  in  certain 
fisheries.  Records  fi-om  one  marine 
mammal  rehabilitation  facility  indicate 
that  31  California  sea  lions  were 
admitted  after  being  shot  between  May 
1  and  November  1, 1994.  Because  full 
implementation  of  the  section  118 
regime  would  not  resuh  in  a  mechanism 
forthe  allowance  of  intentional  lethal 
takes,  there  is  no  compelling  reason  to 
allow  the  intentional  lethal  taking  of 
marine  mammals  to  continue. 

Classification 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule,  if  adopted  as  proposed,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
There  are  low  cost  means  of  deterring 
marine  mammals  from  stealing  a  fisher's 
catch  without  having  to  use 
intentionally  lethal  means. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

This  rule  does  not  contain  a 
coUection-of-in  formation  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  50  CFR  Part  229 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Fisheries,  Marine 
mammals.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  5, 1994. 
Charles  Kamella, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  50  CFR 
part  229  be  amended  as  follows: 


PART  229-INTERIM  EXEMPTION  FOR 
COMMERCIAL  FISHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq.,  unless 
otherwise  noted. 

2.  Section  229.2  is  amended  by 
revising  paragraph  (k)  to  read  asfoUows: 

§229.2    Definitions. 

*  •         •         •         • 

(k)  Incidental  take  means  the 
intentional  nonlethal  or  accidental 
taking  of  a  marine  mammal  in  the 
course  of  commercial  fishing  operations. 

3.  Section  229.4  is  amended  by 
revising  paragraphs  (b)(2)  introductorv 
text.  (b)(2)(i)(B),  and  by  adding 
paragraph  (b)(2)(iii)  to  read  as  tollows: 

§229.4    Prohibitions. 

•  •        •        •        » 
(b)*  •  • 

(2)  Under  this  part  229.  except  as 
provided  under  paragraph  (b)(2(iii)  of 
this  section,  it  is  unlawful  to: 

(i)(A)'   •   ' 

(B)  Intentionally  lethally  take  any 
marine  mammal. 

*  •        *        •        • 

(iii)  If  a  taking  under  paragraph 
(b)(2)(i)(A)  of  this  section  or  paragraph 
(b)(2)(i)(B)  of  this  section  is  imminently 
necessary  in  self-defense  or  to  save  the 
life  of  a  person  in  immediate  danger,  it 
is  not  an  unlawful  activity,  provided 
that  the  taking  is  reported  to  the 
appropriate  Regional  Office  of  the 
National  Marine  Fisheries  Service 
within  48  hours  after  the  end  of  the 
fishing  trip  during  which  the  taking 
occurs. 

•  •        •        •        • 

4.  Section  229.6  is  amended  by 
revising  the  third  sentence  of  paragraph 
{c)(2)(i),  removing  paragraph  (c)(6),  and 


redesignating  paragraphs  (c)(7)  tiirough 
(c)(10)  as  paragraphs  (c)(6)  through 
(c)(9),  respeciively  to  read  as  follows: 

§  229.6    Issuance  of  ExMitption 

Certificates. 

•         •         »         •        • 

(c)»  •  • 
(2)*   •   • 

(i)  *   *  •  Marine  mamma!  report/log 
forms  require  information  on:  The 
fishery,  fishing  effort,  gear  type,  and  fish 
species  involved;  tiie  marine  mammal 
species  (or  description  of  the  animal(s). 
if  species  is  not  known),  number,  date, 
and  location  of  marine  mammal 
incidental  takes;  type  of  interaction  and 
any  injury  to  the  marine  mammal;  a 
description  of  any  intentional  takes  (i.e., 
efforts  to  deter  animals  by  nonlethal 
means  to  protect  gear  or  catch  or  efforts 
to  protect  human  life  involving  either 
lethal  or  nonlethal  means);  and  any  loss 
of  fish  or  gear  caused  by  marine 
mammals.  •  *  *    ' 
»        *        *        •        • 

5.  Section  229.7  is  amendedJjy 
revising  the  last  sentence  of  paragraph 
(b).  removing  paragraph  (e),  and 
redesignating  paragraph  (f)  as  paragraph 
(e),  respectively  to  read  as  follows: 

§229.7    Requirements  for  Category  in 
fisheries. 

•        •        •        •        • 

(b)  *  *  *  The  report  must  include 
information  on:  The  fishery,  fishing 
effort,  gear  type,  and  fish  species 
involved;  the  marine  mammal  species 
(or  description  of  the  animal(s).  if 
species  is  not  known),  number,  date, 
and  location  of  all  lethal  incidental 
takes;  a  description  of  any  intentional 
lethal  take  to  protect  human  life;  and 
any  loss  of  fish  or  gear  caused  bv  marine 
mammals. 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  American  Travel  Survey. 

Form  Numberis):  ATS-8(L).  9(L). 
QCUl.OlD.Z.  9{L).3, 10. 

Agency  Approval  Number:  0607-0792. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  148,688  hours. 

Number  of  Respondents:  69.600. 

Avg  Hours  Per  Response:  28  minutes. 

Needs  and  Uses:  The  Census  Bureau 
will  conduct  the  American  Travel 
Survey  (ATS)  as  part  of  the  larger 
Census  of  Transportation.  This  survey 
will  provide  information  on  the 
interregional  flows  of  passenger  travel. 
The  Bureau  of  Transportation  Statistics 
(BTS)  of  the  Department  of 
Transportation  (DOT)  has  contracted 
with  the  Census  Bureau  to  conduct  tlie 
sampling,  daLa  collection,  and 
processing  operations  for  the  ATS.  The 
BTS  and  DOT  will  use  the  data  to 
develop  and  analyze  legislation 
affecting  billions  of  dollars  in  user 
charges,  infrastructure  investments,  new 
technology  initiatives,  and  productivity 
of  the  transportation  industry.  This 
revision  is  necessary  to  implement 
revised  data  collection  and  reinterview 
instruments  based  on  pretesting  done 
under  the  Census  Bureau's  generic 
clearance  for  questionnaire  pretesting 
and  also  to  document  changes  in  the 
survey's  rejnterview  methodology.  We 
are  submitting  this  revision  using  an 
abbreviated  supporting  statement 
because  much  of  what  was  in  the 
original  request  for  clearance  remains^ 
unchanged  and  we  are  not  asking  for  an 


extensiod  of  the  survey's  current 
expiratio  i  dale. 

Affectt  d  Public:  Individuals  or 
househo  Is. 

Freque  icy:  Quarterly. 

Respoi  dent's  Obligation:  Voluntary. 

OMB  L  esk  Officer:  Maria  Gonzalez, 
(202)  39J -7313. 

Copies  of  the  above  information 
collectioi  1  proposal  can  be  obtained  by 
calling  oi  writing  Gerald  Tache,  DOC 
Forms  CI  jarance  Officer,  (202)  482- 
3271,  De  »artment  of  Commerce,  room 
5312, 141  1  and  Constitution  Avenue. 
NW.  Was  hington,  DC  20230. 

Writtei  I  comments  and 
recommt  ndations  for  the  proposed 
informal  on  collection  should  be  sent  to 
Maria  Gc  nzalez,  OMB  Desk  Officer, 
room  lO;  01,  New  Executive  Office 
Building  Washington,  DC  20503. 

Dated:  I  lecember  2, 1994. 


Gerald  T4che, 

Departmeti 
ofManagi  ment 
jFR  Doc.  <  4 
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National  Oceanic  and  Atmospheric 
Administration 

[Docket  f  0. 941130-4330;  I.D.  112294C] 

Atlantic  Sturgeon,  Bluefish,  and 
Weakfis  i;  Interstate  Fishery 
Manage  nent  Plans 


National  Marine  Fi.sheries 
MMFS),  National  Oceanic  and 
eric  Administration  (NOAA), 


AGENCY 

Service 

Atmosp 

Commeifce 

ACTION:   Joticeof  determination  of 

noncompliance:  notice  of  moratoria. 


SUMMAP.t;  In  accordance  with  the 
Atlantic  Loastal  Fisheries  Cooperative 
Managei  lent  Act  of  1993  (Act),  16 
U.S.C.  5  01  et  seq.,  the  Secretary  of 
Commei  :e  (Secretary)  has  determined 
that  the  Jtate  of  New  Jersey  is  not  in 
complia  ice  with  the  Atlantic  States 
Marine    isheries  Commission's 
(Commi  sion)  Interstate  Coastal  Fishery 
Managei  lent  Plans  (FMPs)  for  Atlantic 
sturgeor ,  bluefish,  and  weakfish;  and 
that  the  neasures  New  Jersey  has  failed 
to  impU  nent  and  enforce  are  necessary 
for  the  c  mservation  of  the  fisheries  in 
questior .  Pursuant  to  the  Act,  Federal 
morator  a  on  Atlantic  sturgeon,  bluefish, 
and  wejcfish  fishing  within  New  Jersey 


State  waters  are  hereby  declared.  These 
moratoria  will  become  effective  on  April 
15. 1995,  unless,  by  April  1,  1995,  New 
Jersey  adopts  measures  to  come  into 
compliance  with  the  Commission's 
FMPs. 

DATES:  Date  of  moratoria  declaration: 
December  5. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  H.  Schaefer.  Director,  Office  of 
Fisheries  Conservation  and 
Management.  NTvlFS,  301-713-2334. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Act  was  enacted  to  support  and 
encotu^ge  the  development, 
implementation,  and  enforcement  of  the 
Commission's  interstate  FMPs  to 
conserve  and  manage  Atlantic  coastal 
fishery  resources. 

The  Act  specifies  that,  after 
notification  by  the  Commission  that  an 
Atlantic  coastal  state  is  not  in 
compliance  with  a  Commission's  coastal 
FMP,  the  Secretary  shall  make  a  finding, 
not  later  than  30  days  after  receipt  of  the 
Commission's  determination,  on:  (1) 
Whether  the  state  has  failed  to  carry  out 
its  responsibilities  to  implement  and 
enforce  the  Commission's  FMP;  and  (2) 
whether  the  measures  that  the  state  has 
failed  to  implement  and  enforce  are 
necessary  for  the  conservation  of  the 
fishery  in  question.  If  the  Secretary 
finds  that  the  state  is  not  in  compliance 
with  the  Commission's  FMP,  and  if  the 
measures  the  state  has  failed  to 
implement  and  enforce  are  necessary  for 
.  the  conservation  of  the  fishery,  the 
Secretary  shall  declare  a  moratorium  on 
fishing  in  that  fishery  within  the  waters 
of  the  noncomplying  stale.  The 
Secretary  shall  specify  the  moratorium's 
effective  date,  which  shall  be  any  date 
within  6  months  after  declaration  of  the 
moratorium.  In  making  such  a  finding, 
the  Secretary  shall  carefully  consider 
the  comments  of  tlie  Commission,  the 
coastal  state  found  out  of  compliance  by 
the  Commission,  and  the  appropriate 
Regional  Fishery  Management  Councils. 

Activities  Pursuant  to  the  Act 

On  November  4, 1994,  the  Secretary 
received  a  letter  from  the  Commission 
prepared  pursuant  to  the  Act.  The 
Commission's  letter  stated  that  the  State 
of  New  Jersey's  Atlantic  sturgeon, 
bluefish,  and  weakfish  regulations  did 
not  meet  the  provisions  of  the 
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Commission's  FMPs,  and,  therefore,  the 
Commission  found  the  State  of  New 
Jersey  out  of  compliance  with  the  FMPs 
as  described  below: 

1.  Atlantic  sturgeon:  New  Jersey  had 
not  implemented  any  of  the 
conservation  measures  contained  in  the 
Atlantic  sturgeon  coastal  FMP  by  the 
scheduled  compliance  date  of 
September  20, 1994. 

2.  Bluefish:  New  Jersey  failed  to 
implement  a  10-fish  bag  limit  for  the 
recreational  fishery,  as  required  in  the 
bluefish  coastal  FMP,  by  the  scheduled 
compliance  date  of  September  1, 1994. 

3.  Weakfish:  New  Jersey  failed  to 
implement  regulations  to  achieve  a  25- 
percent  reduction  in  exploitation  in  the 
commercial  and  recreational  fisheries, 
as  required  by  Amendment  1  to  the 
weakfish  coastal  FMP,  by  the  scheduled 
compliance  date  of  July  31, 1994. 

The  Commission  suggested  that  the 
Secretary  could  delay  the  effective  date 
of  the  moratoria  for  up  to  6  months, 
becau.se  the  State  of  New  Jersey  appears 
to  be  taking  action  to  implement  the 
management  measures  necessary  to 
bring  the  State  into  compliance.  On 
November  18. 1994,  NMFS  received  a 
letter  from  New  Jersey's  Division  of 
Fish,  Game  and  Wildlife  that  presented 
initial  comments  indicating  that  the 
State  would  take  action  necessary  for 
compliance  with  the  Commission's 
FMPs,  such  action  should  be  completed 
by  February  6, 1995,  and  requesting  the 
opportunity  to  meet  with  NMFS.  This 
meeting  was  held  on  November  22 
1994. 

Further  comments  were  received  from 
the  New  England,  Mid-Atlantic,  and 
South  Atlantic  Regional  Fishery 
Management  Councils;  NMFS' 
Northeast  and  Southeast  Science 
Centers;  and  the  Department  of 
Interior's  U.S.  Fish  and  Wildlife  Service. 
Commenters  did  not  object  to  the 
Commission's  determinations. 

Determination  Regarding  Compliance 
by  the  State  of  New  Jersey 

Based  on  a  careful  analysis  of  all 
relevant  information,  and  taking  into 
account  comments  presented  by  the 
State  of  New  Jersey  during  the  meeting 
on  November  22, 1994,  the  Secretary 
has  determined  that  the  State  of  New 
Jersey  is  not  in  compliance  with  the 
Commission's  coastal  FMPs  for  Atlantic 
sturgeon,  bluefish,  and  weakfish.  This 
determination  is  based  on  New  Jersey's 
failure  to  implement  and  enforce 
regulatory  measures  established  in  the 
Commission's  three  FMPs.  Enforcement 
of  these  measures  is  necessary  for  the 
conservation  of  Atlantic  sturgeon, 
bluefish,  and  weakfish. 
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Although  it  has  been  determined  that 
the  State  of  New  Jersey  is  not  in 
compliance  with  the  Commission's 
FMPs  for  Atlantic  sturgeon,  bluefish, 
and  weakfish,  it  is  recognized  that 
expeditious  efforts  are  being  made  to 
bring  New  Jersey  into  compliance  with 
the  Act.  In  recognition  of  these  efforts. 
the  Secretary  has  agreed  to  allow  New 
Jersey  until  April  1, 1995.  to  implement 
a  program  consistent  with  the 
Commission's  FMPs.  If  the  State  of  New 
Jersey  has  not  complied  by  that  date, 
moratoria  will  be  implemented  on 
Atlantic  sturgeon,  bluefish,  and 
weakfish  fishing  within  waters  of  the 
State  of  New  Jersey  effective  April  15, 
1995.  The  delay  of  the  effective  date  of 
the  moratoria  will  not  diminish 
conservation  efforts,  because  fishing 
seasons  for  these  species  largely  have 
ended  and  will  not  resume  until  spring. 

NMFS  will  notify  the  Governor  of 
New  Jersey  of  this  action  and  will 
promulgate  regulations  necessary  to 
implement  these  moratoria  in  the 
Federal  Register.  These  moratoria  will 
be  terminated  immediately  upon  receipt 
of  notification  &x)m  the  Commission, 
and  concurrence  by  the  Secretary,  that 
the  State  has  taken  appropriate  remedial 
actions  to  come  into  compliance  with 
the  Act. 

Dated:  December  2, 1994. 
RoUand  A.  Schminen, 

Assistant  Administrator  for  Fishenps, 
National  Marine  Fisheries  Service. 
IFR  Doc.  94-30110  Filed  12-2-94;  4:21  pmj 
BILUNO  OOOC  3510-«-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEX^HLE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Mauritius 

Def;ember  2, 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agrwements 

(QTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 


EFFECTIVE  DATE:  December  5.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 


embargoes  and  quota  re-openines  r.all 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Older  11651  of  M;in  h 
.3.  1972,  a.s  amended;  section  204  of  the 
Agricuiniral  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Categories  34(1/ 
640  is  being  increased  for  special 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELA-nON:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29. 1993).  Also 
see  59  FR  1935.  published  on  January 
13.  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  hut  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  0.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  A  ffvements. 

Comminee  for  the  ImplemMitalion  ofTestile 
Agreements 

December  2.  1994. 
Commissioner  of  Customs. 
nepartment  of  the  Treasury,  Washington  DC 
20229. 

Dear  (x>mmissioner  This  dirct:tive 
amends,  but  does  not  cancel,  the  dire«.iivi' 
issued  to  you  on  lanuary  7. 1994  by  the 
Chairman.  Committee  for  the  Implemenfatiim 
of  Textile  Agreements.  That  directive 
(xinccms  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  Mauritius  and  exported 
during  the  twelve-month" period  which  Ijegarj 
on  January  1. 1994  and  extends  through 
December  31, 1994. 

Effective  on  December  5.  1994,  yiiii  an- 
directed  to  amend  the  January  7, 1994 
directive  to  increase  the  limit  for  Categorii»s 
340/640  to  614.250  dozen  ',  as  provided 
under  the  terms  of  the  current  bilateral  textjh- 
agreement  between  the  Governments  of  the 
I'nited  States  and  Mauritius. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  thi» 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemakine  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFK  Doc.  94-30140  Filed  12-7-94;  8:45  ami 
BHJJNS  COM  »S1»4>II-P 


'  The  limit  has  not  been  adjusted  to  acujiint  lor 
any  imports  exported  alter  December  31. 1993. 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corpe  of  Engineers 

Intent  to  Perform  the  Second  Periodic 
Nourishment  of  the  Sunny  Isles  and 
Miami  Beach  Segments  of  the  Beach 
Erosion  Control  and  Hurricane 
Protection  Project  for  Dade  County, 
Florida 

AGENCY:  U.S.  Anny  Corps  of  Engineers, 
Jacksonville  District,  IX)D. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  Jacksonville  District.  U.S. 
Army  Corps  of  Engineers  is  planning  for 
the  second  periodic  nourisbinent  of  the 
Sunny  Isles  and  Miami  Beach  Segments 
of  the  Dade  County  Shore  Protection 
Project.  This  is  a  notice  to  inform  the 
public  of  those  plans.  This  is  not  a 
Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Environmental  Branch. 
Planning  Division.  P.O.  Box  4970, 
Jacksonville.  Florida  32232-^019. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Dupes.  (904)  232-1689. 
SUPRI^MENTARY  INFORMATION:  1.  The 
Beach  Erosion  Control  and  Hurricane 
Protection  Project  for  Dade  County  was_ 
authorized  by  the  flood  control  Act  of 
1968.  The  authorized  project  include 
the  shoreline  between  Government  Cut 
and  Bakers  Haulover  Inlet.  The  project 
was  extended  north  to  include  the  beach 
at  Sunny  Isles  by  the  Supplemental 
Appropriations  Act  of  1985  and  the 
Water  Resources  Development  Act  of 
1986.  The  length  of  t)each  to  be 
nourished  at  Sunny  Isles  is 
approximately  3,400  feet  and  extends 
from  DNR  survey  monument  DNR-7  TO 
DNR-10.  The  beach  to  be  nourished  at 
Miami  Beach  is  approximately  5,300 
feet  long  and  extends  from  DNR 
monument  DNR-53  to  DNR-58. 
Approximately  53,000  cubic  yards  of 
sand  will  be  used  to  fill  the  beach  at 
Sunny  Isles  and  approximately  410,000 
will  be  used  at  Miami  Beach.  Both  areas 
proposed  for  nourishment  have  been 
noiuished  before.  Sunny  Isles  was 
initially  nourished  in  1988  and 
renourished  in  1991.  The  Miami  Beach 
segment  was  initially  nourished  in  1980 
and  renourished  in  1987.  The  borrow 
area  proposed  for  this  project  is  located 
offshore  northeast  of  Sunny  Isles 
approximately  1.5  miles  east  of  the 
Town  of  Golden  Beach.  A  buffer  zone 
will  be  established  to  protect  reef 
communities,  and  magnetometer 
anomalies  deemed  to  have  potential 
historic  significance  that  are  located  in 


the  borroM  area  will  be  avoided.  A 
permitted  irtifktal  reef  area,  located 
offshore  ol  Miami  Beach,  will  be  used 
to  disposelof  rock  material  unsuitable 
for  placenTJent  on  the  beach.  An 
Enviromn^tal  Assessment  will  be 
prepared  to  provide  supplemental 
environmental  information  on  the 
project  siice  the  completion  of  the  1975 
Final  Environmental  Impact  Statement 
(FEIS)  and  the  1982  FEIS  Supplement. 

2.  Scopihg:  The  scoping  process  will 
involve  Fejderal.  State,  county  and 
municipaU agencies,  and  other  interested 
persons  and  organizations.  A  scoping 
letter  has  leen  sent  to  interested 
Federal.  S  ate.  county  and  municipal 
agencies  r  ^questing  their  comments  and 
concerns.  \ny  persons  and 
organizatiens  wishing  to  participate  in 
the  scoping  process  should  contact  the 
U.S.  Arm]  Corps  of  Engineers  at  the 
address  pi  ovided  in  this  Notice. 
'Significan  issues  that  are  anticipated 

include  ct  ncem  for  offshore  hard 
bottom  CO  nmunities,  fisheries,  water 
quality,  sc  i  turtles  and  sea  turtle  nests. 
A  public  ^  workshop  is  planned  to 
discuss  th  i  project  and  address  any 
concerns  I  he  public  may  have.  The 
workshop  will  be  held  at  7:00  p.m.. 
Wednesdj  y,  February  1. 1995  in 
Conferenc  8  Room  18-2  at  the  Stephen  P. 
Clark  Cen  er.  Ill  N.W.  1st  Street. 
Miami.  Fl  )rida  33130.  Notices  of  the 
project  an  1  the  workshop  will  be  placed 
in  local  n(  wspapers. 

3.  Coor  ination  with  the  U.S.  Fish 
and  Wild  ife  Service  and  the  National 
Marine  Fi  iheries  Service  will  be 
accomplij  led  in  compliance  with 
Section  7  )f  the  Endangered  Species 

-Act.  Coor  lination  required  by 
applicabli  Federal  and  State  laws  and 
policies  V  ill  be  conducted.  Since  the 
project  w  11  require  the  discharge  of 
material  i  ito  waters  of  the  United 
States,  th(  discharge  will  comply  with 
the  provi!  ions  of  section  404  of  tiie 
Clean  Wa  er  Act  as  amended. 
Kenneth  L,  Denton. 
Army  Fedt'.  ■«/  Register  Liaison  Officer. 
jFR  Doc.  9.  -30204  Filed  12-7-94;  8:45  air.I 
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Corps  of  Engineers 

Intent  to  *repare  a  Draft  Supplement  to 
the  Final  Environmental  Impact 
Statemer  t  Regarding  Disposal  Sites  of 
the  Lock)  and  Dams  2, 3,  and  4, 
Monongj  tela  River  Project  Near 
Pittsburg  i,  Pennsylvania 

AGENCY:   I.S.  Army  Corps  of  Engineers. 
Pittsburg  1  District.  DOD. 
ACTION:  h  otice  of  intent. 


summary:  The  EIS  supplement 
addresses  the  investigation  of 
alternative  disposal  sites  to 
accommodate  all  excavated  and  dredged 
material  in  association  with  the 
authorized  navigation  improvement 
project,  identified  as  Locks  and  Dams  2, 
3  and  4.  Monongahela  River  project. 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Pittsburgh  District.  William 
S.  Morrhead  Federal  Building,  1000 
Liverty  Avenue.  Pittsburgh, 
Pennsylvania  15222-4186. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Purdy,  (412)  644-6844. 
SUPPLEMENTARY  INFORMATION:  The  Lower 
Monongahela  River  Navigation  System 
Feasibility  Report  and  Environniental 
Impact  Statement  were  completed  in 
December  1991.  The  plan  of 
improvement  recommended  in  the 
feasibility  report  was  authorized  for 
construction  by  the  Water  Resources 
Development  Act  of  1992.  The 
authorized  project  consists  of  replacing 
the  fixed  crest  dam  at  Braddock, 
Pennsylvania  with  a  gnted  dam, 
removing  the  locks  and  dam  facility  at 
Elizabeth,  Pennsylvania  and 
constructing  twin  84'  x  720'  locks  at 
Charleroi.  Pennsylvania.  A  new 
continuous  navigation  pool  2  will  be 
created  between  Braddock  and  Charleroi 
by  raising  the  existing  pool  2  by  five  feet 
(three  feet  when  the  existing  flow  over 
the  fixed  crest  dam  2  is  considered)  and 
lowering  the  existing  pool  3  by  3.2  feet 
(five  feet  when  the  existing  flow  over 
the  fixed  crest  dam  3  is  considered). 
There  will  be  about  3,500.000  cubic 
yards  of  dredged  and  excavated  material 
associated  with  constniction  and 
restoration  of  the  navigation  channel 
between  Elizabeth  and  Charleroi.  Two 
upland  disposal  sites  identified  as 
Bunola  and  Coursin  Hill  were 
recommended  in  the  Feasibility  Report. 
Use  of  these  sites  would  necessitate  the 
relocation  of  fourteen  residences  and 
one  business.  Due  to  the  concerns  of 
local  residents  and  elected  officials 
expressed  at  the  public  meetings  for  the 
project,  the  Pittsburgh  District 
committed  to  exploring  alternative 
disposal  sites  during  post  authorization 
studies. 

Reasonable  alternatives  to  the  sites 
recommended  in  the  Feasibility  Report 
include  two  areas  currently  being 
developed  by  the  Regional  Industrial 
Development  Corporation  (RIDC)  at 
Duquesne  and  McKeesport,  PA;  in 
addition  to  sites  near  Eldora  and  Victory 
Hills  in  Carroll  Township.  Lockview  in 
Fallowfield  Township,  and  Panburg 
Hollow  in  Forward  Township.  PA;  and 
within  pools  2.  3,  andVor  4  of  the 
Monongahela  River. 
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Significant  issues  to  be  addressed  in 
the  Draft  EIS  Supplement  include  socio- 
economic impacts,  residential  and 
business  relocations,  noise  and  air 
pollution,  impacts  to  wildlife  and 
terrestrial  habitat,  potential  for 
hazardous,-  toxic  and  radiologic  waste 
distuibance  (HTRW).  effects  upon 
endangered  species,  impacts  on  cultural 
resources,  flood  plain  intrusion, 
wetland  disturbance,  temporary  and 
permanent  effects  upon  recreation,  and 
in  the  case  of  the  in-river  alternative, 
water  quality  and  aquatic  life. 

The  Pittsburgh  District's  public 
involvement  program  for  this  activity 
has  been  on-going  since  the  Feasibility 
Study  review  process.  Impacts  to  the 
sites  recommended  in  the  FeasibiUty 
Report  were  addressed  at  the  October 
22, 1991  Public  Meeting  when  the 
recommendations  of  the  report  were 
presented  and  the  District  responded  to 
numerous  public  inquiries.  Subsequent 
to  the  Feasibility  Report,  the  District  has 
met  with  officials  representing  the 
Duquesne,  Eldora  and  Lockview  sites. 
Two  public  meetings  were  held 
concerning  use  of  the  Eldora  site.  The 
first  was  held  on  May  14. 1993  and 
involved  township  officials  and  the 
township  engineer.  A  follow-up  meeting 
took  place  on  June  1. 1993  at  the  regular 
monthly  Carroll  Township  super\'isors 
meeting  where  twenty-five  residents 
and  township  officials  attended.  A 
public  meeting  was  held  with 
Fallowfield  Township  officials  on 
August  30. 1994  concerning  u.se  of  the 
Lockview  site. 

No  additional  public  meetings  are 
scheduled  at  this  time  but  may  be 
scheduled  in  the  hiture  subject  to 
comments  received  on  the  DIS  draft 
supplement.  Comments  are  encouraged 
from  concerned  Federal.  State,  and  local 
agencies,  as  well  as  from  private 
industries,  local  groups,  and  the  general 
public.  Further  details  may  be  obtained 
from  the  address  given  in  this  Notice  of 
Intent  and  from  Mr.  Purday.  412-644- 
6844. 

The  draft  Supplemental  EIS  will  be 
issued  to  interested  parties  upon 
completion,  tentatively  scheduled  for 
March  1995. 
Kenneth  L  Denton, 
Army  Federal  Register  Liuiaon  Officer 
IFR  Doc.  94-30205  Filed  12-7-lM;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  ER94-1 597-000] 

Gulfstream  Energy,  LLC;  Notice  of 
Issuance  of  Order 

December  2, 1994. 

On  August  25. 1994.  and  September 
29.  1994.  Gulfstream  Energy.  LLC 
(Gulfstream  Enei;gy)  submitted  for  filing 
a  rate  schedule  under  which  Gulfstream 
Energy  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer.  Gulfstream  Energy  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Gulfstream 
Energy  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Gulfstream  Ener^gy. 

On  November  21.  1994.  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following; 

Within  thirty  days  of  the  date  of  the     ' 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Gulfstream  Energy  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Reegulatory 
Commission.  825  North  Capitol  Street. 
N.E..  Washington.  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period.  Gulfstream  Energy  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser.  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interests,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

Tne  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Gulfstream  Energy's 
issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  21. 1994. 

Copies  of  the  fiill  text  of  the  order  are 
available  from  the  Commission's  Public 


Refarence  Branch.  Room  3308. 941 

North  Capitol  Street.  N.E..  Washington. 

D.C.  20426. 

Lois  D.  Caihell. 

Secretary 

IFR  Doc.  94-30119  Filed  12-7-94;  8:45  am| 
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[Docket  No.  ER94-1 61 3-000] 

Hadson  Electric,  Inc.;  Notice  of 
Issuance  of  Order 

December  2, 1994. 

On  August  31. 1994  and  September 
28. 1994,  Hadson  Electric,  Inc.  (Hadson) 
submitted  for  fiUng  a  rate  schedule 
under  which  Hadson  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Hadson  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Hadson 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  UabiUty  by  Hadson. 

On  November  17, 1994.  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of ' 
issuances  of  securities  or  assumptions  of 
liability  by  Hadson  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
IX:  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Hadson  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Hadson 's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  inter\-ene 
or  protests,  as  set  forth  above,  is 
December  19. 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Conunission's  Public 
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Reference  Branch,  Room  3308, 941 

North  Capitol  Street  NE.,  Washington, 

DC  20426. 

L4>is  D.  Cashell. 

Secretary. 

|FR  Doc.  94-30120  Filed  12-7-94;  8:45  ami 

BILUNa  COM  f717-01-M 

[Docket  No.  RP9S-60-000I 

Alabama-Teflnessee  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

D«;cemljcr  2, 1994. 

Take  notice  that  on  November  30, 
1994,  Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee),  Hied 
pursuant  to  Section  33.2  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1,  to 
recover  the  remaining  balance  in  its 
Account  No.  191  and  submitted  a  report 
related  thereto  concerning  the 
elimination  of  its  Purchased  Gas 
Adjustment  clause.  In  addition, 
Alabama-Tennessee  reported  on  the 
flowthrough  recovery  under  Section 
33.3  of  the  General  Terms  and 
Conditions  of  its  tariff  of  certain  costs 
related  to  the  closing  out  by  Tennessee 
Gas  Pipeline  Company  (Tennessee)  of 
its  Account  No.  191  balance. 

According  to  Alabama-Tennessee,  its 
filing  provides  for  the  recovery  of  a 
positive  balance  to  its  Account  No.  191 
as  a  result  of  certain  refunds  and  credits 
made  by  Alabama-Tennessee  to  its 
resale  customers.  Alabama-Tennessee 
proposes  to  collect  this  balance  through 
a  direct  bill  to  each  affected  customer 
and  is  seeking  authorization  to  reflect 
the  entire  amount  due  in  the  bills  to  be 
rendered  in  February,  1995  for  services 
provided  in  January,  1995.  In 
connection  with  its  recovery  of  this 
Account  No.  191  balance,  Alabama- 
Tennes.see  has  also  proposed  to 
eliminate  from  its  tariff  effe<:tive  January 
1.  1995.  Second  Revised  Sheet  No.  4B 
which  sets  forth  each  resale  customer's 
allocated  portion  of  its  Account  No.  919 
purchased  gas  costs  which  were 
previously  approved  in  Docket  No. 
RP94-37  and  credited  by  Alabama- 
Tennessee. 

Alabama-Tennessee  also  reported  in 
its  filing  that  it  understands  that  as  a 
result  of  Tennessee's  settlement  in 
Docket  No.  RP93-147,  Tennessee  will 
be  refunding  certain  Account  No.  191 
amounts  which  Alabama-Tennessee 
will,  in  turn,  be  flowing  through  to  its 
customers  under  Se<:tion  33.3  of  the 
General  Terms  and  Conditions  of  its 
tariff.  Alabama-Tennessee  further  states 
in  its  report  at  that  time  it  intends  to 
offset  against  any  such  flowthrough 
amounts  certain  underrecoveries 
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incurred  b; '  Alabama-Tennessee  that 
resulted  fn  im  billing  changes  made  by 
Tennessee  beginning  January,  1994 
related  to  die  recovery  of  its  Account 
No.  191  balance  for  which  Alabama- 
Tennessee  nad  not  yet  made  a 
corresponaing  adjustment  in  the 
amounts  itiwas  flowing  through  to  its 
customers.  Alabama-Tennessee  also 
states  that  As  part  of  the  instant  filing  it 
is  proposing  to  eliminate  from  its  tariff 
effective  Japuary  1, 1995.  Original  Sheet 
No.  4C  which  shows  each  affected 
customer'9  allocated  portion  nf 
Tennessees  Account  No.  191  costs. that 
were  calculated  pursuant  to  Section 
33.3  of  theGeneral  Terms  and 
Conditions  of  Alabama-Tennessee's 
tariffs.       J 

Alabama-Tennessee  has  requested 
that  the  Cdmmission  grant  such  waivers 
as  may  be  necessary  to  accept  and 
approve  Alabama-Tennessee's  filing  as 
submitted, 

Any  per  ton  desiring  to  be  heard  or  to 
protest  sai  i  filing  should  file  a  motion 
to  interverte  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Cap  tol  Street,  N.E.,  Washington, 
D.C.  2042( ,  in  accordance  with  Rule  211 
or  Rule  21 1  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protestsshould  be  filed  on  or  before 
December  9, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determiniig  the  appropriate  action  to  be 
taken  but  tvill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.jCopies  of  this  filing  are  on 
file  with  tbe  Commission  and  are 
available  nr  public  inspection. 
Lois  D.  Cas|iell, 
Secretary. 

|FR  Doc.  94-30183  Filod  12-7-94;  8:45  ami 
BILUNO  COOl    6717-01-M 


ANR  Pipe  Ine  Co.;  Proposed  Ctianges 
in  FERC  (  as  Tariff 

[Docket  Nq  .  RP95-5&-000] 


December 

Take  n(  I 
1994,  AN  [ 
tendered 
Gas  Tariff 
1,  the  foil  twing 
effective 


Fourth  Rev  sed 
Sixth  Revi!  ed 
Sixth  Revised 
Sixth  Rev 
Sixth  Revised 

ANR 
tariff? 


UMI 


1994. 

ice  that  on  November  30, 
Pipeline  Company  (ANR) 
or  filing  as  part  of  its  FERC 
Second  Revised  Volume  No. 
tariff  sheets,  with  an 
of  December  1, 1994: 


<  ate( 


Sheet  No.  8 
Sheet  No.  9 
Sheet  No.  13 
Sheet  No.  16 
Sheet  No.  18 


stites  that  the  above-referenced 
she^s  are  being  filed  pursuant  to 


the  approved  recovery  mechanism  of  its 
Tariff  to  implement  recovery  of  $9.6 
million  of  costs  that  are  associated  with 
its  obligations  to  Dakota  Gasification 
Company  (Dakota).  ANR  proposes  a 
reservation  fee  surcharge  applicable  to 
its  Part  284  firm  transportation 
customers  to  collect  ninety  percent 
(90%)  of  the  Dakota  costs  and  an 
adjustment  to  the  maximum  base  tariff 
rates  of  Rate  Schedule  ITS  and  overrun 
rates  applicable  to  Rate  Schedule  FTS- 
2  so  as  to  recover  the  remaining  ten 
percent  (10%). 

ANR  states  that  all  of  its  Volume  No. 
1  customers  and  interested  State 
Commissions  have  been  mailed  a  copy 
of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the 
Commission.  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  9. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  Uie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  CasbeU, 
Secretary. 

IFR  Doc.  94-30184  Filed  12-7-94;  8:45  ami 
BHXINC  cooc  fTir-ei-w 


[Docket  No.  RP95-61-000] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Clianges  in  FERC  Gas  Tariff 

December  2, 1994. 

Take  notice  that  on  November  30, 
1994,  Columbia  Gas  Transmission 
Corporation  (Columbia),  tendered  for 
filing  the  following  proposed  changes  to 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  with  a  proposed  effective 
date  of  January  1, 1995: 

Tenth  Revised  Sheet  No.  28 
First  Revised  Sheet  No.  62 
Third  Revised  Sheet  No.  262 
First  Revised  Sheet  No.  483 

Columbia  states  that  the  tariff  sheets 
are  being  filed  to  remove  from  its  tariff 
certain  charges  and  provisions  which 
are  no  longer  applicable  or  required. 

Any  person  aesiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 


D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  9. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  b€K:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filings  are  on  file  with  the 
Commi.ssion  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Sfcretury. 
[FR  Doc.  94-30185  FiUni  12-7-94:  8:45  ami 
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[Docket  Nos.  TM95-2-70-000.  TM95-4-41- 
000,  TM9&-3-1&-000,  TM95-2-5 1-000) 

Columbia  Gulf  Transmission  Co., 
Columbia  Gas  Transmission  Corp., 
National  Fuel  Gas  Supply  Corp.,  Great 
Lakes  Gas  Transmission  Limited 
Partnership;  Proposed  Changes  in 
FERC  Gas  Tariff 

Decvmbfir  2.  1994. 

Take  notice  that  on  November  30. 
1994.  the  above-listed  companies 
tendered  for  filing  as  part  of  their  FERC 
Gas  Tariff,  revised  tariff  sheets,  with  a 
proposed  effective  date  of  January  1, 
1995. 

The  companies  state  the  tariff  sheets 
are  being  filed  to  reflect  the  Gas 
Research  Institute's  (GRI)  1995  Funding 
Mechanism,  as  authorized  by  the 
Federal  Energy  Regulatory  Commission 
Order  i.ssued  on  October  3, 1994.  in 
Docket  No.  RP94-283-00n,  Ordering 
Paragraph  (B). 

Any  person  desiring  to  be  heard  or  to 
protest  a  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  9,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(PR  Doc.  94-30186  FiJed  12-7-94;  8:45  am] 
BILUNO  cooc  crir-tMi 


[Docket  No.  RP95-000] 

Southern  Natural  Gas  Co.;  GSR  Cost 
Recovery  Filing 

December  2. 1994. 

Take  notice  that  on  November  30, 
1994,  Southern  Natural  Gas  Company 
(Southern)  set  forth  its  revised  demand 
surcharges  and  revised  interruptible 
rates  that  will  be  charged  in  connection 
with  its  recovery  of  GSR  costs 
associated  with  the  payment  of  price 
differential  co.sts  under  realigned  gas 
supply  contracts  or  contract  buyout 
costs  associated  with  continuing 
realignment  efforts  during  the  period 
August  1, 1994  through  October  31, 
1994.  These  GSR  costs  have  arisen  as  a 
direct  result  of  customers'  elections 
during  restructuring  to  terminate  their 
sales  entitlements  under  Order  No.  636. 

Southern  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  the  proposed  effective  date 
of  January  1, 1995: 

Fifteenth  Revised  Sheet  No.  15 

Fifteenth  Revised  Sheet  No.  1 7 

.Ninth  Revised  Sheet  No.  18 

First  Alternate  Fifteenth  Revised  Sheet  No. 

15 
First  Alternate  Fifteenth  Revised  Sheet  No 

17 
First  Alternate  Ninth  Revised  Sheet  No.  1« 

Southern  submits  alternate  tariff 
sheets  to  comply  with  the  Commission's 
September  29. 1994  Order  requiring  the 
removal  of  certain  price  differential 
costs  associated  with  a  gas  purchase 
contract  between  Southern  and  Exxon 
corporation  dated  August  29, 1989. 
Southern  notes  that  the  instant  filing  is 
made  without  prejudice  to  the  position 
taken  by  Southern  in  its  request  for 
rehearing  or  clarification  of  the  above 
mentioned  Order. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  9, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  be^rome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  94-30187  Filed  12-7-94:  8:45  ami 
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[Docket  No.  RP9S-57-O00]    • 

Sumas  International  Pipeline  hic:  Rate 
Filing 

December  2, 1994. 

Take  notice  that  on  November  30. 
1994,  Sumas  International  Pipeline  Inc. 
(SIPI).  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.2, 
the  following  tariff  sheets,  with  a 
proposed  effective  date  of  January  1 
1995: 

First  Revised  Sheet  Number  1 
First  Revised  Sheet  Number  2 
Fourth  Revised  Sheet  Number  4 
First  Revised  Sheet  Number  50 

SIPI  states  that  the  above  tariff  sheets 
reflect  the  new  Firm  and  interruptible 
Rates  on  its  system  and  changes  in  the 
corporate  relationships  and  names  of  its 
parent  and  affiliate  companies.  SIPI 
proposes  to  increase  its  Firm  Rate  from 
1.26c  per  MMBTu/month  to  1.74c  per 
MMBTu/month  and  interruptible  rates 
from  .04G  to  .06g  per  MMBTu. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  AH  such  motions  or 
protests  should  be  filed  on  or  before 
December  9. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-30188  Filed  12-7-94;  8:45  am) 
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Pocket  No.  RP93-14A-004] 

Tennessee  Gas  Pipeline  Co.; 
Compliance  Filing 

December  2. 1994. 

Take  notice  that  on  November  30, 
1994,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  filed- pro /or/no  Tariff  Sheet 
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No.  30,  First  Revised  Sheet  No.  387, 
First  Revised  Sheet  No.  388,  First 
Revised  Sheet  No.  389  and  supporting 
workpapers,  for  a  proposed  effective 
date  of  September  1. 1993. 

Tennessee  states  that  this  filing  is  in 
compliance  with  the  Commission's 
order  of  November  18, 1994  in  Docket 
No.  RP93-148-000,  et  al.,  Tennessee 
Gas  Pipeline  Company,  69  FERC 
161,235  (1994)  (November  18th  Order). 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  with 
reference  to  said  flling  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  WashingtoD.  DC 
20426,  in  accordance  with  Section  211 
of  the  Commission's  Rules  of  Practice 
and  ProTfdure.  18  CFR  385.211.  All 
such  protests  should  be  filed  on  or 
before  December  9, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  and 
available  for  public  inspection. 
Loi>  O.  Cashell, 
Secretary. 

|FR  Doc.  94-30189  Filed  12-7-94;  8:45  am) 
WLLMQ  COM  trir-oi-M 


(OoclietNo.  RP95-62-000] 

Tennessee  Gas  Pipeline  Co.;  Tariff 
Adjustment  Filing 

December  2, 1994. 

Take  notice  that  on  November  30, 
1994,  Tennessee  Gas  PipeUne  Company 
(Tennessee),  filed  a  transportation  cost 
rate  adjustment  (TCRA)  to  recover  costs 
paid  for  transportation  on  other 
pipelines,  as  reflected  in  Account  858, 
pursuant  to  Article  XXIV  of  Tennessee's 
FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1.  Tennessee  requests  that  the  tariff 
sheet  implementing  the  TCRA,  Tenth 
Revised  Tariff  Sheet  No.  30,  be  accepted 
and  allowed  to  go  into  effect  on  January 
1. 1995. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 


and  385.21  4.  All  such  petitions  or 
protests  sh  ould  be  filed  on  or  before 
December  ),  1994.  Protests  will  be 
considere<  by  the  Commission  in 
determinii  g  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestanti  parties  to  the  proceeding. 
Any  perso  i  wishing  to  become  a  party 
must  file  aj  petition  to  intervene.  Copies 
of  this  niiSg  are  on  file  and  are  available 
for  pniblic  nspection. 
Lois  D.  Cas|ell, 
Secretary. 

IFR  Doc.  94t-30190  Filed  12-7-94;  8:45  ami 
BILUNQCOM  «n7-01-M 


[Docket  No  RP95-63-000] 

Tennesse » Gas  Pipeline  Co.;  Filing  of 
Operation  li  Report 

December  i ,  1994. 

Take  no  ice  that  on  November  30, 
1994,  Ten:  lessee  Gas  Pipeline  Company 
(Tennessee),  filed  its  Report  on 
Operations  After  One  Year  of 
Restructuisd  Service  for  the  twelve 
month  pemod  from  September  1, 1993 
through  August  31, 1994.  Tennessee 
states  thatfthe  purpose  of  this  filing  is 
to  comply  with  the  Commission's  orders 
on  Tennes  see's  restructuring  requiring 
that  Tenni  issee  file  an  Operational 
Report. 

bi  addit  on  to  reporting  on  storage  use 
as  require  1  by  the  Commission, 
Tennesse<  states  that  it  is  explaining  its 
operation!  1  flow  orders  and  use  of 
upstream  ransportation  and  storage 
during  its  first  year  of  restructured 
services.  Tennessee  is  also  providing  an 
explanati(  n  of  its  limitation  on  storage 
injections  to  Visoth  of  contracted  storage 
capacity,  ind  of  certain  difficulties  that 
it  had  wit  i  its  TENN-SPEED  2  software 
system. 

While  'lennessee  does  not  believe  any 
waivers  ate  necessary,  Tennessee 
respectfully  requests  that  the 
Commission  grant  any  waivers  it  deems 
necessary  ior  acceptance  of  this  filing. 

Tennesfee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commission. 

Any  pel  son  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  said 
filing  shoi  ild  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulator  f  Commission,  825  North 
Capitol  Si  reet,  N.E.,  Washington,  D.C 
20426,  in  iccordance  with  Sections  211 
and  214  a  'the  Commission's  Rules  of 
Practice  a|id  Procedure,  18  CFR  385.211 
and  385.2>14.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
Decembei  23, 1994.  Protests  will  be 
considerol  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will. not  serve  to  make 

protestants  parties  to  this  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  petition  to  intervene.  Copies 

of  this  filing  are  on  file  and  available  for 

public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-30191  Filed  12-7-94;  8:45  am) 

HUMQ  CODE  fTIT-OI-M 


[Docket  No.  RP9&-64-000] 

Tennessee  Gas  Pipeline  Co.;  Filing  of 
Cash-Out  Report 

December  2, 1994. 

Take  notice  that  on  November  30, 
1994,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  filed  its  Report  of  Cash  Out 
Activity  for  the  twelve  month  period 
hom  September  1. 1993  through  August 
31, 1994.  Tennessee  states  that  the 
purpose  of  this  filing  is  to  comply  with 
Section  7(f)  of  Tennessee's  Rate 
Schedule  LMS-MA,  found  at  Sheet  No. 
209  of  Tennessee's  Fifth  Revised  FERC 
Gas  Tariff. 

Tennessee  states  that  Section  7(f)  of 
the  LMS-MA  Rate  Schedule  requires 
Tennessee  to  credit  any  positive  bale  nee 
from  cash  out  activity  to  Tennessee's 
Volumetric  Transition  Cost  Account  or, 
in  the  alternative,  to  carry  forward  any 
negative  balance.  Because  the  activity 
shows  a  net  negative  balance  of 
$64,733.00,  Tennessee  shall  cany  that 
amount  forward  to  the  next  year. 

While  Tennessee  does  not  believe  any 
waivers  are  necessary,  Tennessee 
respectfully  requests  that  the 
Commission  grant  any  waivers  it  deems 
necessary  for  acceptance  of  this  filling. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commission. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protestants  should  be  filed  on  or  before 
December  9, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
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of  this  filing  are  oh  file  and  available  for 

public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(PR  Doc.  94-3092  Filed  12-7-94:  8:45  am) 

BiLUNO  cooE  enr-oi-M 


63333 


[Docket  No.  TM9S-2-18-000] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  2. 1994. 

Take  notice  that  on  November  30. 
1994,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  tendered  for 
filing  the  revised  tariff  sheets  contained 
in  Appendix  A. 

Texas  Gas  states  that  the  proposed 
tariff  sheets  reflect  changes  to  its  Base 
Tariff  Rates  pursuant  to  the 
Transportation  Cost  Adjustment 
provisions  contained  in  Section  39  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  and  are  proposed  to  be  effective 
January  1, 1995. 

Texas  Gas  states  that  copies  of  the 
filing  have  been  served  upon  Texas 
Gas's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  9, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 
Lois  D.  CasheU, 
Secretary. 

Texas  Gas  Transmission  Corporation.  Docket 
No.  TM95-2-1 8-000 

First  Revised  Volume  No.  1 

Third  Revised  Seventh  Revised  Sheet  No.  10 
Third  Revised  Fourth  Revised  Sheet  No.  11 
First  Revised  First  Revised  Sheet  No.  11.1 
Third  Revised  Ninth  Revised  Sheet  No.  12 

Original  Volume  No.  2 

First  Revised  Eighteenth  Revised  Sheet  No 
82 

First  Revised  Nineteenth  Revised  Sheet  No 
547 

First  Revised  Twenty-first  Revised  Sheet  No. 
982 


First  Revised  Nineteenth  Revised  Sheet  No 
1005 

First  Revised  Thirteenth  Revised  Sheet  No 
1085 

(FR  Doc.  94-30193  Filed  12-7-94;  8:45  ami 

BH.UNG  COOC  6717-01-M 


[RP94-164-000] 


Trunkline  Gas  Co.;  Informal  Settlement 
Conference 

December  2, 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  December  8, 
1994  at  10:00  a.m.  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  N.E.,  Washington,  D.C. 
20426.  for  the  purpose  of  exploring  the 
possible  settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact  Marc 
G.  Denkinger  (202)  208-2215  or  Edith  A. 
Gilmore  (202)  208-2158. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-30194  Filed  12-7-94;  8:45  am) 

BILUNO  COOE  6717-01-M 


[Docket No.  ER94-1436-000.  rt  at] 

Pennsylvania  Electric  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

November  29, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pennsylvania  Electric  Company 

[Docket  No.  ER94-1 436-000) 

Take  notice  that  Pennsylvania  Electric 
Company  (Penelec)  on  November  23. 
1994,  tendered  for  filing  an  amendment 
to  its  July  1,  1994,  filing  in  this  docket. 
The  amendment  consists  of  a  revised 
exhibit  to  a  service  agreement  with  West 
Penn  Power  Company  under  Penelec's 
FPC  Electric  Tariff,  Original  Volume  No. 

Comment  date:  December  13,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Arkansas  Power  &  Light  Company 

[Docket  No.  ER95-49-000J 

Take  notice  that  on  November  4, 
1994.  Arkansas  Power  &  Light  Company 


tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  December  12, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  TexPar  Energy.  Inc. 

[Docket  No.  ER95-62-O00I 

Take  notice  that  on  November  10, 
1994,  Tex  Par  Energy.  Inc.  (TexPar), 
amended  its  filing  in  Docket  No.  ER95- 
62-000. 

Comment  date:  December  13, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Mesquite  Energy  Services.  Inc. 

[Docket  No.  ER95-74-000) 

Take  notice  that  on  November  22, 
1994,  Mesquite  Energy  Services,  Inc. 
(Mesquite)  tendered  for  filing 
supplemental  information  relating  to  the 
above  docket. 

Comment  date:  December  13, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Mid-American  Resources,  Inc. 

[Docket  No.  ER95-78-000) 

Take  notice  that  on  November  21, 
1994.  Mid-American  Resources,  Inc. 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  December  13. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  &  Light  Company 

[Docket  No.  ER95-100-0001 

Take  notice  that  on  November  18. 
1994.  Florida  Power  and  Light  Company 
tendered  for  filing  an  amendment  to  its 
October  31. 1994.  filing  in  this  docket. 

Comment  date:  December  13. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Power  and  Light  Company 

[Docket  No.  ER95-154-000) 

Take  notice  that  on  November  3, 
1994,  Wisconsin  Power  and  Light 
Company  (WPL)  tendered  for  filing  a 
new  appendix  to  the  existing 
interconnection  agreement  between 
Madison  Gas  and  Electric  Company  and 
WPL. 

WPL  requests  that  an  effective  date 
concurrent  with  the  contract  effective 
date  be  assigned.  WPL  states  that  copies 
of  the  agreement  and  the  filing  have 
been  provided  to  Madison  Gas  and 
Electric  Company  and  the  Wisconsin 
Public  Service  Commission. 

Comment  date:  December  13. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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8.  Minnesota  Power  &  Light  Company 

(Docket  No.  ER95-163-000I 

Take  notice  that  on  November  4, 
1994,  Minnesota  Power  &  Light 
Company  (MP&L)  tendered  for  filing  a 
Wholesale  Coordination  Sales  Tariff, 
WSCS-1.  MP&L  states  that  the  Tariff  is 
intended  to  provide  MMP&  maximum 
flexibility  in  engaging  in  sales  of  power 
and  energy  by  providing  for  transactions 
at  negotiated  prices  no  lower  than 
system  incremental  energy  costs  and  no 
higher  than  the  Company's  fully 
allocated  cost  of  capacity  plus  110%  of 
incremental  energy  costs. 

Comment  date:  December  13, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Montana  Power  Company 

IDocket  No.  ER95-1 74-0001 

Take  notice  that  on  November  9, 
1994,  Montana  Power  Company 
(Montana)  tendered  for  filing  a  Notice  of 
Termination  of  Rate  Schedule  FERC  No. 
182  between  Montana  and  The 
Washington  Water  Power  Company. 

Comment  date:  December  13, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Tampa  Electric  Company 

(Docket  No.  ER95-1 83-000] 

Take  notice  that  on  November  10. 
1994.  Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  an 
agreement  to  provide  non-firm 
transmission  service  for  Seminole 
Electric  Cooperative,  Inc.  (Seminole). 

Tampa  Electric  proposes  that  the 
agreement  be  made  effective  on  the 
earlier  of  the  date  it  is  accepted  for  filing 
or  January  10, 1995,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirement. 

Copies  of  the  filing  have  been  served 
on  Seminole  and  the  Florida  Public 
Service  Commission. 

Comment  date:  December  13, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Tampa  Electric  Company 

[DfKket  No.  ER95-184-000) 

Take  notice  that  on  November  10, 
1994,  Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  letter 
agreement  with  Hardee  Power  Partners  . 
Limited  (HPP)  that  specifies  a  rate  for 
certain  transmission  services  under  an 
existing  power  sale  contract  between 
Tampa  Electric  and  HPP. 

Tampa  Electric  proposes  that  the 
letter  agreement  be  made  effective  on 
January  15, 1995. 

Copies  of  the  filing  have  been  served 
on  HPP  and  liie  Florida  Public  Ser\  ice 
Commission. 


Comnwent  date:  December  13, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  en  1  of  this  notice. 

12.  Balti  nore  Gas  and  Electric 
Compan  r 

(Docket  (ia.  ER95-1 86-000] 

Take  notice  that  on  November  14, 
1994,  Baltimore  Gas  and  Electric 
Company  (BGE),  tendered  for  filing  as 
an  initia  rate  schedule  an  agreement 
(Agreem  mt)  between  PECO  Energy 
Compan  f  (PECO)  and  BGE.  The 
Agreemgnt  provides  for  the  sale  by  BGE 
of  energv  from  its  system  (system 
energy)  i  o  PECO  on  a  daily,  weekly,  or 
monthly  basis  (transaction).  Each 
transaction  is  fully  interruptible.  BGE 
states  thi  it  the  timing  of  the  transactions 
cannot  b  9  accurately  estimated  but  that 
BGE  wiil  provide  the  system  energy  to 
PECO  at  a  negotiated  rate  upon  which 
the  parti  ;s  will  agree  prior  to  each 
transact]  on  when  it  is  economical  for 
each  par  y  to  do  so.  PECO  wiil  pay  a 
Reservai  on  Charge  to  BGE  for  each 
transact!  on  in  an  amount  equal  to  the 
megawai  thours  of  system  energy 
reserved  for  PECO  by  BGE  during  a 
transaction  multiplied  by  a  Reservation 
Charge  Hate  negotiated  prior  to  each 
transaction.  The  Reservation  Charge 
Rate  wilt  be  subject  to  a  cost-justified 
ceiling.  I'ECO  will  pay  an  Energy  Charge 
for  each  transaction  in  an  amount  equal 
to  the  m  igawatthours  delivered  by  BGE 
during  such  transaction  multiplied  by 
an  Energy  Charge  Rate.  The  Energy 
Charge  I  ate  will  be  BGE's  estimated 
increme  Ual  cost  to  supply  the 
transact  on,  to  be  charged  for  each  hour 
of  the  trt  nsaction  in  which  BGE 
supplie<  energy. 

Pursuintto§35.11ofthe 
Commis  iion's  regulations,  BGE  requests 
that  the  [Commission  waive  the  prior 
notice  n  quirement  and  allow  the 
Agreemi  mt  to  become  effective  October 
31, 199^ .  PECO  has  concurred  with  this 
rate  schi  dule  by  its  execution  of  the 
Agreemi  mt. 

Comn  ent  date:  December  13, 1994,  in 
accorda  ice  with  Standard  Paragraph  E 
at  the  er  d  of  this  notice. 


13. 
Compai^ 

IDocket 


Natipnal  Power  Management 

0.  ER95-1 92-000] 


;1 

Take   lotice  that  on  November  15, 
1994,  N  itional  Power  Management 
Conipar  y  tendered  for  filing  pursuant  to 
Rules  21  5  and  207  of  the  Commission's 
Rules  o  Practice  and  Procedure.  18  CFR 
385.205  and  385.207,  an  application  for 
waivers  and  blanket  approvals  under 
various  egulations  of  the  Commission, 
and  an  i  rder  accepting  its  Rate 


Schedule  No.  1  to  be  effective  on  the 
date  of  the  Commission  order. 

National  Power  Management 
Company  intends  to  engage  in  electric 
power  and  enei^gy  transactions  as  a 
marketer  and  broker,  hi  L-ansactions 
where  National  Power  Management 
Company  sells  electric  energy  it 
proposes  to  make  such  sales  at  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
National  Power  Management  Company 
is  not  in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power. 

Comment  date:  December  13, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER95-195-K)00I 

Take  notice  that  Public  Service 
Electric  and  Gas  Company  (PSE&G)  of 
Newark,  New  Jersey,  on  November  16, 
1994,  tendered  for  fiUng  an  agreement 
for  the  sale  of  Pennsylvania-New  Jersey- 
Maryland  biterconnection  (PJM) 
histalled  Capacity  Credits  to 
Pennsylvania  Power  &  Light  Company 
(PP&L)  of  Allentown,  Pennsylvania. 
Pursuant  to  agreement,  the  PJM 
Installed  Capacity  Credits  will  be  sold  at 
a  rate  not  to  exceed  the  rate  for 
purchasing  capacity  as  set  forth  in  the 
appropriate  schedule  of  the  PJM 
Agreement. 

Copies  of  the  filing  have  been  served 
upon  PP&L  and  interested  state 
commissions. 

Comment  date:  December  13, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  New  York  State  Electric  and  Gas 
Corporation 

IDocket  No.  ER95-197-O00J 

Take  notice  that  on  November  16, 
1994,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  §  35.12  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
35.12,  as  an  initial  rate  schedule,  an 
agreement  with  AES  Power,  Inc.  (AES). 
The  agreement  provides  a  mechanism 
pursuant  to  which  the  parlies  can  enter 
into  separately  scheduled  transactions 
under  whit:h  NYSEG  will  sell  to  AES 
and  AES  will  purchase  from  NYSEG 
either  capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
Lecojne  effective  on  November  17, 1994, 
so  that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
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agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  -AES. 

Comment  date:  December  13.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Midwest  Power  Systems  Inc. 

(Docket  No.  ER95-1 98-000] 

Take  notice  that  on  November  17. 
1994,  Midwest  Power  Systems  Inc. 
(MPSI),  tendered  for  filing  a  revised 
Service  Schedule  A,  dated  October  18, 
1994,  and  an  Electric  Interconnection 
and  Interchange  Agreement  (1994 
Agreement)  dated  October  18,  1994, 
l>etween  MPSI  and  City  of  Pella,  Iowa 
(Pella). 

By  letter  dated  Januar\-  27.  1992,  the 
Commission  accepted  for  filing  (Docket 
Ko.  ER92-8-000)  an  Electric 
Interchange  Agreement  (1991 
Agreement)  dated  June  13, 1991. 
between  Pella  and  Iowa  Power  Inc.  (IP), 
n/k/a  MPSI.  This  filing  was  designated 
Rate  Schedule  No.  80  and  redesignated 
to  MPSI  Rate  Schedule  No.  28  in  Docket 
No.  ER92-784-000. 

The  1994  Agreement  amends  the  1991 
Agreement  (with  the  exception  of 
Service  Schedules  B  through  L). 

The  1994  Agreement  and  Revised 
Service  Schedule  A  is  effective  upon 
acceptance  by  the  Commission  and 
remains  in  effect  for  ten  (10)  years. 

MPSI  states  that  copies  of  this  filing 
were  served  on  Pella  and  the  Iowa 
Utilities  Board. 

Comment  date:  Decemt)er  13,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

17.  Rochester  Gas  and  Electric 
Corporation 

(Dccket  .\o.  ER>jj-l 99-000] 

Tal-e  notice  that  on  November  17, 
1994.  Roche<;ter  Gas  and  Electric 
Corporation  (RG&E),  tendered  for  filing 
a  Service  Agreement  for  acceptance  by 
tlie  Federal  Energy  Regulatory 
Commission  (Commission)  between 
RG&E  and  Central  Hudson  Gas  and 
Electric  Corporation.  The  terms  and 
conditions  of  service  under  this 
Agreement  are  made  pursuant  to  RG&E's 
FERC  Electric  Rate  Schedule,  Original 
Volume  1  (Power  Sales  Tariff)  accepted 
by  the  Commission  in  Docket  No.  ER94- 
1279.  RG&E  also  has  requested  waiver  of 
the  60-day  notice  provision  pursuant  to 
18CFR35.il. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 


Comment  date:  December  13, 1994,  in 
acco.'-dance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  UtiliCorp  United  Inc. 

(Docket  No.  ER95-203-0O01 

Take  notice  that  on  November  18, 
1994,  UtiliCorp  United  Inc.  (UCU)  filed 
open  access  transmission  service  tariffs 
for  its  operating  divisions.  Missouri 
Public  Service  and  WestPlains  Energy. 
Separate  WestPlains  Energy  tariffs  were 
filed  for  its  operations  in  Kansas  and 
Colorado  due  to  the  fact  that  the  Kansas- 
Colorado  a  synchronous  break  prevents 
the  direct  transfer  of  energy  between  the 
two  areas.  The  tariffs  will  provide 
Network  Integration  transmission 
service.  Firm  and  Flexible  Contract  Path 
transmission  service  and  Interruptible 
transmission  ser\'ice. 

Comment  date;  December  13.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER95-204-0001 

Take  notice  that  on  November  18, 
1994,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison)  tendered 
for  filing  an  Initial  Rate  Schedule 
Agreement  between  Con  Edison  and 
Rochester  Gas  and  Electric  Corporation. 

Comment  date:  December  13,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  KCS  Energy  Management  Services, 
Inc. 

IDocket  No.  ER95-208-000J 

Take  notice  that  on  November  18. 
1994,  KCS  Ene.'^y  Management 
Services,  Inc.  tendered  for  filing  an 
application  for  blanket  authorizations, 
certain  waivers,  and  order  approving 
rate  schedule. 

Comment  date:  December  13. 1994,  in 
1  accordance  with  Standard  Paragraph  E 
at  the  end  of  tliis  notice. 

21.  Interstate  Power  Company 

(Docket  No.  ES94-22-0011 

Take  notice  that  on  October  24, 1994. 
Interstate  Power  Company  (Interstate) 
filed  an  amendment  to  its  application  in 
Docket  No.  ES94-22-O00  under  §  204  of 
the  Federal  Power  Act.  By  letter  order 
dated  May  11, 1994  (67  FERC  162,119), 
Interstate  was  authorized  to  issue  not 
more  than  $60  million  of  short-term 
debt  during  the  period  January  1, 1995 
through  December  31, 1995,  with  a  final 
maturity  date  no  later  than  December 
31,  1996.  Interstate  requests  that  the 
authorization  issued  in  Docket  No. 
ES94-22-000  be  amended  to  incYease 
the  authorized  amount  of  short-term 


debt  to  be  issued  from  $60  million  to 
$70  million. 

Comment  date:  December  12, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission  s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  surh  motions  or  protests 
should  be  filed  or  c  r  before  the 
comment  date.  Pro'.e.^'s  will  be 
considered  by  the  Coxrimission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Casheli, 
Secrefofy. 
(PR  Doc.  94-30116  Filed  12-7-94;  8:45  am] 

BILUNO  COOe  S717-«1-(P 


[Docket  No.  ER95'^2-000,  et  al.] 

Southern  California  Edison  Company, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

November  30. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  California  Edison  Company 

IDocket  No.  ER95-202-000] 

Take  notice  that  on  November  18, 
1994,  Southern  California  Edison 
Company  tendered  for  filing  the 
follov/ing  power  sale  agreement 
between  the  City  of  Anaheim  (Anaheim J 
and  Edison,  and  associated 
supplemental  agreement  for  integration 
of  the  short  term  power  sale  agreements 
in  accordance  with  the  terms  of  the 
1990  Integrated  Operations  Agreement 
(1990  lOA).  Rate  Schedule  FERC  No. 
246: 

Short  Term  Power  Sale  Agreement  Between 
The  City  of  Anaheim  and  Southern 
California  Edison  Company  (Short  Term 
PSA) 

Supplemental  Agreement  for  the  Integration 
of  the  Short  Term  Power  Sale  Agreement 
P-    .leen  Southern  California  Edison  and 
City  of  Anaheim  (Supplemental 
Agreement) 

The  Short  Term  PSA  provides  the 
terms  and  conditions  whereby  Edison 


Federal  Regiater  /  Vol.  59,  Ng  235  /  Thursday,  December  8,  1994  /  Notices  63337 


63336 


Federal  Register  /  Vol.  59.  Np.  235  /  Thursday,  December  8.  1994  /  NoUces 


will  make  available  and  Anaheim  will 
purchase  25  MW  of  Contract  Capacity 
and  Associated  Energy  during  the 
Delivery  Season  of  July  1  through 
October  31  (4  months/year)  during  the 
years  1995,  1996,  and  1997.  The 
Supplemantal  Agreement  sets  forth  the 
terms  and  conditions  under  which 
Edison  will  integrate  the  Short  Term 
PSA  pursuant  to  the  1990  lOA. 

Copies  of  this  fiUng  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  December  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Consolidated  Edison  Company  of 
New  York,  Inc. 

{Docket  No.  ER95-205-O00] 

Take  notice  that  on  November  18. 
1994.  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  an  agreement  with  New  York 
State  Electric  and  Gas  Corporation 
(NYSEG)  to  provide  for  the  sale  of 
energy  and  capacity  subject  to  cost 
based  ceiling  rates.  The  ceiling  rate  for 
energy  is  100  percent  of  the  seller's 
incremental  energy  cost  (SIC)  plus  up  to 
10  percent  of  the  SIC  (where  such  10 
percent  is  limited  to  1  mill  per  KWhr, 
plus  transmission  costs,  where  the  SIC 
in  the  hour  reflects  a  purchased  power 
resource).  The  ceiling  rate  for  capacity 
is  $7.70  per  megawatt  hour. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYSEG. 

Comment  date:  December  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER95-206-000] 

Take  notice  that  on  November  18, 
1994,  Central  Illinois  Public  Service 
Company  (CIPS),  tendered  for  filing  a 
Coordination  Sales  Tariff.  Under  the 
Coordination  Sales  Tariff.  CIPS  will 
make  Limited  Term  Power,  Short-Term 
Power,  General  Purpose  Energy  and 
Emergency  Energy  available  to 
customers  upon  mutual  agreement. 

CIPS  requests  an  effective  date  of 
January  1, 1995  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirement."?.  Copies  of  this  filing  were 
served  on  the  Illinois  Commerce 
Commission  and  are  available  for  public 
inspection  at  CIPS'  offices  in 
Springfield,  Illinois. 

Comment  c/ofe;  December  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  PECO  Viei;gy  Company 

[Docket  Nil  ER95-207-0001 

Take  nqtice  that  on  November  18, 
1994,  Pe6o  Energy  Company  (PECO), 
tendered  lor  filing  an  Agreement 
between  PECO  and  Baltimore  Gas  and 
Electric  Cpmpany  (BGE)  dated  May  19, 
1994. 

PECO  sjates  that  the  Agreement  sets 
forth  the  terms  and  conditions  for  the 
sale  of  14t  MW  of  capacity  and 
associate!  enwgy  over  a  25  year  term. 
PECO  req  tested  that  the  Commission 
permit  th(  >  rates  provided  for  in  the 
Agreement  to  become  effective  on  sixty 
(60)  days  notice.  PECO  also  requests 
expedited  treatment  and  Commission 
acceptanc  s  of  the  Agreement  for  filing 
by  Decem  tet  30, 1994. 

PECO  s  ates  that  a  copy  of  this  filing 
has  been  i  ent  to  BGE  and  that  copies 
redacted  to  prevent  disclosure  of 
proprietaty,  confidential  information 
will  be  furnished  to  the  Pennsylvania 
Public  Utility  Commission  and  the 
MarylancaPublic  Service  Commission. 

Commmt  date:  December  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  enc  of  this  notice. 

5.  South  <  larolina  Electric  and  Gas 
Company 

(Docket  Nc .  ES95-14-0001 

Take  n(  tice  that  on  November  28, 
1994,  Sou  th  Carolina  Electric  and  Gas 
Companytfiled  an  application  under 
§  204  of  tae  Federal  Power  Act  seeking 
authorize  ion  to  issue  up  to  $200 
million  o  short-term  unsecured 
promissoi  y  notes  in  the  form  of  bank 
loans  anq commercial  paper  during  the 
period  commencing  January  1, 1995  and 
ending  December  31, 1996. 

Commmit  date:  December  27. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard 


Paragraphs 


E.  Any  jerson  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  tc  intervene  or  protest  with  the 
Federal  E  lergy  Regulatory  Commission, 
825  Nortl  Capitol  Street,  N.E., 
Washingt  )n,  D.C.  20426,  in  accordance 
with  Ruleb  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedur  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  Ik  filed  on  or  before  the 
comment  date.  Protests  will  be 
considen  d  by  the  Commission  in 
determin  ng  the  appropriate  action  to  be 
taken,  bul  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  pers4n  wishing  to  become  a  party 


must  file 


I  motion  to  intervene.  Copies 


of  this  fil  ngare  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casheli, 

Secretary. 

(PR  Doc.  94-30118  Filed  12-7-94;  8:45  am) 

BtLUNQ  COOE  CTIT-OI-P 

[Docket  No.  CP94-eiO-001,  et  al.l 

Enron  Gathering  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

November  30, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Enron  Gathering  Company 

[Docket  Nos.  CP94-610-001,  CP94-610-002, 
CP94-610-003,  CP94-^10-004l 

Take  notice  that  on  October  7, 1994. 
Enron  Gathering  Company  (EGC),  Enron 
Anadarko  Gathering  Corp.  (EAGC), 
Enron  Gathering  Limited  Partnership 
(EGLP),  Enron  Permian  Gathering  Inc. 
(EPGI)  and  Enron  Mountain  Gathering 
hic.  (EMGI),  P.O.  Box  1188,  Houston, 
Texas  77251-1188,  filed  an  amendment 
(Amendment)  to  EGC's  petition  for 
declaratory  order  in  Docket  No.  CP94- 
610-000,  requesting  that  the 
Commission  declare  that  facilities  to  be 
acquired  by  EGC  from  Northern  Natural 
Gas  Company  (Northern)  are  gathering 
facilities  exempt  from  the  Commission's 
Regulations  pursuant  to  Section  1(b)  of 
the  Natural  Gas  Act  (NGA).  EGC,  EAGC, 
EGLP,  EPGI  and  EMGI  filed  the 
Amendment  to  reflect  changes  in  the 
Amended  and  Restated  Contract  for  the 
Purchase  and  Sale  of  Assets,  dated 
September  23, 1994  (Amended 
Contract],  all  as  more  fully  set  forth  in 
the  Amendment  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

EGC,  EAGC.  EGLP,  EPGI  and  EMGI 
states  that,  pursuant  to  the  Amended 
Contract,  EGC  has,  by  four  assignments 
divided  on  the  basis  of  geographic 
production  areas,  assigned  its  rights  and 
obligations  under  the  Amended 
Contract  in:  (1)  The  Anadairko  area 
assets  to  EAGC;  (2)  the  Hugoton  area 
assets  to  EGLP;  (3)  the  Permian  area 
assets  to  EPGI;  and  (4)  the  Rocky 
Mountain  area  assets  to  EMGI. 

EGC,  EAGC,  EGLP,  EPGI  and  EMGI 
state  that  they  each  would  (1)  offer 
gathering  and  related  services  to 
producers  and  shippers  seeking  such 
services;  (2)  operate  the  gathering 
facilities  in  a  not  unduly  discriminatory 
maimer;  (3)  offer  existing  customers  the 
opportunity  to  continue  service  under 
mutually  agreeable  terms,  conditions 
and  rates  on  a  basis  consistent  with 
services  offered  by  other  gatherers  in  the 
same  geographic  area;  (4)  negotiate  new 
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gathering  agreements  with  Northern's 
existing  customers;  and  (5)  comply  %vith 
all  applicable  faderal  and  state  laws  and 
regulations. 

EGC.  EAGC.  EGLP,  EPGI  and  EMGI 
state  that  the  gathering  facilities  each 
company  would  acquire  and  the 
services  provided  through  these 
facilities  are  not  subject  to  Commission 
jurisdiction  under  the  NGA  and  that 
there  is  no  Icmger  any  basis  for 
continued  Commission  regulation  of  the 
facilities  or  the  rates  or  terms  or 
conditions  of  service  to  be  offered  by 
EGC.  EAGC,  EGLP,  EPGI  and  EMGI 
upon  the  granting  of  this  Amendment. 

Comment  date:  December  21, 1994,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 
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2.  Koch  Gateway  Pipeline  Company 

(Docket  No.  CP95-87-000) 

Take  notice  that  on  November  18, 
1994.  as  supplemented  on  November  28. 
1994,  Koch  Gateway  Pipeline  Company 
(Koch  Gateway),  P.  O.  Box  1478, 
Houston.  Texas  77251-1478.  filed  in 
Docket  No.  CP95-67-000.  a  request 
pursuant  to  §§  157.205. 157.211  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.211  and  157.216) 
for  authorization  to  replace  a  one-inch 
delivery  tap  with  a  two-inch  delivery 
tap  through  which  Koch  Gateway  will 
make  natural  gas  deliveries  in  Hinds 
County,  Mississippi  to  serve  Mississippi 
Valley  Gas  Company  (MVGC),  a  local 
distribution  company,  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-000,  pursuant  to  Sections  7(c)  and 
7(b),  respectively,  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Koch  Gateway  proposes  to  install  the 
two-inch  tap  in  order  to  meet  MVGC's 
anticipated  daily  demand  of  4,200 
MMBtu.  Koch  Gateway  explains  that  it 
currently  provides  no-notice  service  to 
MVGC  through  the  existing  one-inch  tap 
under  its  No  Notice  Ser\'ice  (NNS)  Rate 
Schedule.  Koch  Gateway  states  that  the 
service  provided  through  these  facilities 
will  remain  within  the  current 
entitlement  provided  in  MVGC's 
existing  NNS  agreement  with  Koch 
Gateway.  Koch  Gateway  proposes  to 
remove  the  one-inch  tap  pursuant  to  18 
CFR  157.216(b)  and  asserts  that  the 
proposed  activity  will  not  affect  its 
ability  to  serve  its  other  existing 
customers.  Koch  Gateway  says  the  cost 
to  install  the  larger  tap  will  be  about 
$5,028.  and  that  MVGC  will  reimburse 
Koch  Gateway  for  the  actual  cost  of  the 
construction. 


Comment  date:  January  17, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Williams  Natural  Gas  Company 

[Docket  No.  CP95-90-000) 

Take  notice  that  on  November  18, 
1994,  Williams  Natural  Gas  Company 
(Williams).  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP95-9a-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  to  operate  an  existing 
delivery  point  facilities  initially 
constructed  under  Section  311(a)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
for  MidCoast  Energy  Resources,  Inc. 
(MidCoast)  under  Williams'  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000,  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  proposes  to  operate  the 
NGPA  Section  311  facilities  for  other 
deliveries  of  natural  gas  to  MidCoast  for 
the  Board  of  Pubfic  Utilities  Quindaro 
power  plant  located  in  Wyandotte 
County.  Kansas.  Williams  states  that 
MidCoast  reimbursed  Williams 
approximately  $55,200  for  the  total  cost 
of  the  construction  of  the  facilities. 

Williams  states  that  it  anticipates  this 
delivery  point  would  be  used  for 
deliveries  of  natural  gas  other  than 
NGPA  Section  311  transportation  and 
would  allow  MidCoast  receipt  point 
fiexibility  in  the  future.  Williams 
indicates  that  MidCoast  estimates  its 
annual  and  peak  day  volumes  to  be 
18.250  dth  and  60  dth  of  natural  gas. 
respectively.  Williams  slates  that  these 
facilities  would  not  have  an  impact  on 
Williams'  peak  day  and  annual 
deliveries.  Williams  slates  that  it  has 
sufficient  capacity  to  render  the 
proposed  service  without  detriment  or 
disadvantage  to  its  other  existing 
customers  and  that  its  tariff  does  not 
prohibit  the  proposed  modification  of 
facilities. 

Comment  date;  January  17. 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Texas  Eastern  Transmission 
Corporation 

[Dotkot  No.  CP95-101-000I 

Take  notice  that  on  November  23. 
1994,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern).  5400 
Westheimer  Court.  Houston.  Texas 
7705&-5310.  filed  in  Docket  No.  CP95- 
101-000  a  request  pursuant  to 
§§  157.205. 157.208.  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 


157.208,  and  157.211)  for  authorization 
to  convert  to  NGA  jurisdiction  an 
additional  delivery  point,  to  be 
constructed  by  Texas  Eastern  under 
Section  311  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  to  enable  Texas 
Eastern  to  deliver  additional  natural  gas 
to  United  Cities  Gas  Company  (United 
Cities),  an  existing  customer,  all  as  more 
fully  set  forth  in  the  request  that  is  on 
file  with  the  Commission  and  oj)en  to 
pubUc  inspection. 

United  Cities  is  a  local  distribution 
company,  that  Texas  Eastern  provides  • 
service  to  under  it's  Part  284  Rate 
Schedules  CDS,  FT-1.  and  SS-1.  It  is 
stated  that  United  Cities  has  requested 
that  Texas  Eastern  construct  an 
additional  delivery  point  for  United 
Cities  in  Williamson  County,  Tennessee. 
It  is  further  stated  that  United  Cities  has 
requested  that  the  delivery  point  be 
made  available  as  soon  as  possible,  in 
order  for  United  Cities  to  utilize  the 
delivery  point  this  winter  heating 
season.  Texas  Eastern  is  therefore, 
proposing  to  satisfy  United  Cities 
service  requirements,  by  constructing 
the  delivery  point  under  Section  311  of 
the  NGPA. 

Texas  Eastern  states  that  the  delivery 
point  will  consist  of  a  12-inch  tap— 
which  has  an  estimated  cost  of  $95,000, 
a  measuring  and  regulating  station, 
electronic  gas  measurement  equipment, 
and  400  feet  of  connecting  pipe — which 
has  an  estimated  cost  of  $600,000.  Texas 
Eastern  fiirther  stales  that  it  will  install, 
owe.  operate  and  maintain  the  12-inch 
tap  on  it's  existing  right-of-way.  Texas 
Eastern  states  that  United  Cities  will  he 
responsible  for  the  installation  of  the 
measuring  and  regulating  station 
consisting  of  four  8-inch  turbines,  the 
electronic  gas  measurement  equipment, 
and  the  connecting  piping,  including 
400  feet  of  12-inch  pipeline.  Texas 
Eastern  states  that  it  will  reimburse 
United  Cities  for  such  construction. 
Texas  Eastern  further  states  that  it  will 
owTi,  operate,  and  maintain  the 
measuring  and  regulating  station,  the 
electronic  gas  measurement  equipment, 
and  the  connecting  pipe. 

It  is  stated  that  Texas  Eastern  and 
United  Cities  have  executed  a  new  firm 
transportation  agreement  pursuant  to 
Texas  Eastern's  Rate  Schedule  FT-1, 
which  has  a  primary  term  of  seven  years 
commencing  on  November  1. 1994.  and 
ending  October  31,  2001.  U  is  further 
stated  that  service  under  the  firm 
agreement  will  be  rendered  pursuant  to 
subpart  G  of  part  284.  and  Texas 
Eastern's  blanket  authority.  Under  the 
new  firm  agreement,  Texas  Eastern 
proposes  to  provide  up  to  a  Maximum 
Daily  Quantity  (MDQ)  of  3,500 
dekatherms(Dt)  per  day.  for  the  fieriod 
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November  1, 1994  through  August  31, 
1995,  and  commencing  on  September  1, 
1995  United  Cities's  MDQ  will  increase 
up  to  5,000  Dt  per  day,  for  the 
remainder  of  the  primary  term  of  the 
new  Brm  agreement. 

It  is  stated  that  as  permitted  under 
§  11.2  of  the  General  Terras  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1, 
Texas  Eastern  is  waiving  the 
reimbursement  requirement  in  §  11.1  of 
the  General  Terms  and  Conditions 
related  to  the  measuring  and  regulating 
station,  tap,  electronic  gas  measuring 
equipment,  and  connecting  pipe.  The 
additional  revenue  pursuant  to  the 
reservation  charges  associated  with  the 
new  firm  agreement  will  make 
construction  of  the  delivery  point 
economical  to  Texas  Eastern.  Exhibit  Z- 
1  of  the  application,  illustrates  the 
additional  revenue  associated  with  this 
proposal  based  on  cxirrently  effective 
maximum  rates. 

Texas  Eastern  states  that  the  delivery 
point  will  be  constructed  in  compliance 
with  all  applicable  environmental 
requirements.  Texas  Eastern  requests 
this  authorization  on  the  basis  that 
service  under  Texas  Eastern's  Part  284 
blanket  certificate  will  provide  more 
flexibility  and  benefit  to  United  Cities 
and  United  Cities  markets,  which  are 
expanding  and  are  primarily  heat 
sensitive  residential  loads. 

Comment  date:  January  17, 1995,  in 
accordance  with  Standarid  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subje<:t  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 


PracticQ  and  Procedure,  a  hearing  will 
be  held  iwithout  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  wuhin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matjer  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  negessity.  If  a  motion  for  leave  to 
intervete  is  timely  filed,  or  if  the 
Commii  ision  on  its  own  motion  believes 
that  a  f(  rmal  hearing  is  required,  further 
notice  (  f  such  hearing  will  be  duly 
given. 

Unde  r  the  procedure  herein  provided 
for,  unl  }ss  otherwise  advised,  it  will  be 
unnece  isary  for  applicant  to  appear  or 
be  repn  isented  at  the  hearing. 

G.  Ai  y  person  or  the  Commission's 
staff  ma  y,  within  45  days  after  issuance 
of  the  ii  tstant  notice  by  the  Commission, 
file  pui  mant  to  Rule  214  of  the 
Commi  >sion's  Procedural  Rules  (18  CFR 
385.21' )  a  motion  to  intervene  or  notice 
of  inter  /ention  and  pursuant  to 
§  157.2  )5  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  w  thin  the  time  allowed  therefor, 
the  pro  )osed  activity  shall  be  deemed  to 
be  autli  Drized  effective  the  day  after  the 
owed  for  filing  a  protest.  If  a 
is  filed  and  not  withdrawn 
30  days  after  the  time  allowed 
for  filii  g  a  protest,  the  instant  request 
shall  b  I  treated  as  an  application  for 
author  zation  pursuant  to  Section  7  of 
the  Nai  ural  Gas  Act. 


time  al 
protest 
within 
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ENVIR  }NMENTAL  PROTECTION 
AGENi  (Y 

(FRL-S 119-6] 

Acid  F  ain  Program:  Notice  of  Final 
Permii  s 

AGENC  ':  Environmental  Protef:tion 


'  (EPA). 


ACnOft  Notice  of  permits. 


SUMMA  ^Y:  The  Environmental  Protection 
Agenc  r  (EPA)  is  approving  5-year 
nitrog  n  oxides  compliance  plans, 
accorc  ing  to  the  Acid  Rain  Program 
regula  ions  (40  CFR  part  76),  for  the 
follow  ng  15  utility  plants:  Armstrong, 
Bruce  vfansfield,  Conemaugh,  New 
Castle  Portland,  and  Shawville  in 
Penns  'Ivania;  Albright,  Fort  Martin,  and 
Harris  m  in  West  Virginia;  Cayuga,  F  B 
Cullej ,  Frank  E  Ratts,  Gibson.  H  T 


Pritchard,  Petersburg,  R  Gallagher,  and 
Wabash  River  in  Indiana. 

Additionally,  EPA  is  approving  a  5- 
year  sulfur  dioxide  compliance  plan  for 
Pritchard  and  Petersburg  in  Indiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  following  persons  for  more 
information  about  a  permit  listed  in  this 
notice:  for  plants  in  Pennsylvania  and 
West  Virginia,  Richard  Killian.  (215) 
597-7547.  EPA  Region  3,  Air,  Radiation, 
and  Toxics  Division,  841  Chestnut 
Bldg..  Philadelphia,  PA  19107;  for 
plants  in  Indiana,  Genevieve  Nearmyer, 
(313)  353-4761,  EPA  Region  5,  Air  and 
Radiation  Division.  77  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604. 

Dated:  November  15, 1994. 
Brian  J.  McLean, 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 
IFR  Doc.  94-30210  Filed  12-7-94;  8:45  ani| 
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[FRL-6118-6] 

Public  Water  System  Supervision 
Program;  Program  Revision  for  the 
State  of  Nevada 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  decision  and 
opportunity  for  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Nevada  is  revising  its 
approved  State  Public  Water  System 
Supervision  Program.  Nevada  has 
adopted  new  regulations  to  address 
new/revised  organic  and  inorganic 
compounds  in  drinking  water.  The  state 
regulations  correspond  to  National 
Primary  Drinking  Water  Regulations 
promulgated  by  EPA  on  January  30. 
1991  (56  FR  3583)  and  on  July  1, 1991 
(56  FR  30277).  EPA  has  determined  thai 
the  Stateprogram  revision  is  no  less 
stringent  than  the  corresponding 
Federal  rules.  Therefore,  EPA  has 
tentatively  decided  to  approve  the  slate 
program  revision. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for 
a  public  hearing  must  be  submitted  by 
January  9, 1995  to  the  Regional 
Administrator  at  the  address  shown 
below.  Insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his. 
her  own  motion,  this  determination 
shall  become  effective  January  9, 1995. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name. 
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address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request,  or.  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  at  the  following  offices: 
Department  of  Human  Resources,  State 
Health  Division,  Bureau  of  Health 
Protection  Services,  505  E.  King  Street. 
Carson  City,  Nevada  89710;  and  EPA. 
Region  IX,  Water  Management  Division. 
Drinking  Water  Section  (W-6-1),  75 
Hawthorne  Street.  San  Francisco, 
California  94105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Corine  Li,  EPA,  Region  IX,  at  the  San 
Francisco  address  given  above  or  by 
telephone  at  (415)  744-1858. 

Authority:  Set.  1413  of  the  Safe  Drinking 
Water  Act  as  amended  (1986);  and  40  CFR 
142.10  of  the  National  Primary  Drinking 
Water  Regulations. 


Dated:  November  29,«1994. 
John  Wise. 

Acting  Regional  Administrator. 

IFR  Doc.  94-30213  Filed  12-7-94;  8:45  am) 
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[OPP-34068;  FRL  4921-6J 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  Section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended.  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  March  8,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2.  1921  Jefferson 


Davis  Highway.  Arlington.  VA  22202, 
(703)  30.5-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(0(1)  of  HFRA.  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  u.ses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

II.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  25  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  !i>ied  by 
registration  number,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contad  the 
applicable  registrant  before  March  8. 
1995  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  90- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 


TABLE  1. -REGISTRATIONS  WITH  REQUESTS  FOR  AMENDMENTS  TO  DELETE  USES  IN  CERTAIN  PESTICIDE  REGISTRATIONS 


EPA  Reg  No. 


000239-02626 
000279-03013 


000279-03014 

000279-03051 

000279-3083 

000352-00342 

000352-00370 

000352-00361 

000352-00366 

000352-00372 
001965-00026 


Product  Name 


Hi-Power  Indoor  Insect 
Pounce  Technical 


Pounce  3.2  EC  Insecticide 

Pounce  25  WP  Insect/cide 

Pounce  WSB  Insecticide 

Lannate  Insecticide 

Lannate  L  Insecticide 

Methomyl  Composition 

Methomyl  Technical 

Vydate  L  Insecticide 
Vancide  51 Z  Dispersion 


Active  Ingredient 


Permethrin 
Permethrin 


Pem>ett^rin 

Perrnethnn 

Permethrin 

MethoRiyl 

Methomyl 

Methomyl 

Methomyl 

Oxamyl 
Ztram 


Delete  from  Label 


Mosquito  control 

Cotton,  range  grass,  pears  (sumnr«r 

use     only),  fennel,     mushrooms, 

sweet  corn  (fresh  market  use  in 
Florida) 

Cotton,  range  grass,  pears  (summer 
use  only),  fennel,  mushrooms, 
sweet  corn  (fresh  market  use  m 
Florida) 

Cotton,  range  grass,  pears  (summer 
use  only),  fennel,  mushrooms. 
sweet  com  (fresh  martcet  use  in 
Flohda) 

Cotton,  range  grass,  pears  (sumrrer 

use     only),  fenriel.     mushrooms, 

sweet  corn  (fresh  market  use  in 
FkxkJa) 

Ornamental  terrestrial  &  greerthouse 
use 

Ornamental  terrestrial  &  greenhouse 
use 

Ornamental  terrestrial  &  greenhouse 
use 

Ornamental  terrestrial  &  greenhouse 
use 

Ornamental  use 

Cooling  tower  systems,  aquatk:  uses 
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III.  Existing  Stocks  Provisions 
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Table  i.— Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

RE(  5ISTRATI0NS— Continued 


EPA  Reg  No. 


002217-00781 

003487-00027 
004816-00628 
005481-00270 
010182-00017 


010182-00018 


Product  Nam » 


Gordon's  Chemical  Perma  none  (general  Purpose  Aque- 
ous Insecticide 

Eagles-7  Flea  &  Tick  Spray 

PY-SY  Concentrate 

Royal  Brand  Ethion  Superior  70 

Ambush  Technical 


Amtxish  Insecticide 


10 


010182-00035    Ambush  25W  Insecticide 


010182-00110 

044446-00046 
044446-00050 
045639-00123 
051036-00089 

051036-00090 
062719-00202 


Ambush  25W  Insecticide-Water  Sfluble  Packet 

Quest  Flea  &  Tick  Kilter  I 
FOGASOL  It 
Proxol  80SP 
Ethion  4EC 

Ethion  8E 

Tapp  General  Purpose  Residual  ^pny 


The  following  Table  2.  includes  the  names 
.1,  in  sequence  by  EPA  company  number. 


Com- 
pany No. 


000239 
000279 
000352 

001965 
002217 
003487 
004816 
005481 
010182 
044446 
045639 
051036 
062719 


DuPont  Agricultural  Products,  Registration  & 
19880. 


Active  Ingredient 

Delete  from  Label 

Permethrin 

Mosquito  control 

Permethrin 

Mosquito  control 

Pyrethrin 

Greenhouse  use 

Ethion 

Apples,  peaches 

Pemiethrin 

Cotton,  range  grass,  pears  (summer 
use  only),  fennel,  mushrooms, 
sweet  com  (fresh  market  use  in 
Rorida) 

Permethnn 

Cotton,  range  grass,  pears  (summer 
use  only),  fennel,  mushrooms, 
sweet  com  (fresh  market  use  In 
Florida) 

Permethrin 

Cotton,  range  grass,  pears  (summer 
use  only),  fennel,  mushrooms, 
sweet  com  (fresh  market  use  In 
Ftorida) 

Permethrin 

Cotton,  range  grass,  pears  (summer 
use  only),  fennel,  mushroom,  sweet 
com  (fresh  market  use  in  Fk>rida) 

Pemiethrin 

Mosquito  use 

Permethrin 

Mosquito  use 

Trichtorfon 

Farm  crop  usage 

Ethion 

Apples,  bermuda  grass,  chemes,  cu- 
cumbers, grapes,  metons, 
ornamentals  (greenhouse  &  out- 
door), pears,  turf,  walnuts 

Ethion 

Apples,  cucumbers,  grapes,  metons, 
ornamentals  (greenhouse),  pears, 
turf,  walnuts 

Pennethrin 

Mosquito  control 

and  addresses  of  record  for  all  registrants  of  the  products  in  Table 


Table  2.  —  Registrants  Requestii^  Aw  endments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Company  Name  and  Address 


The  Solaris  Group,  P.O.  Box  5006,  2527  Cami  k>  Ramon,  Suite  200,  San  Ramon,  CA  94583. 
FMC  Corp.,  Agricultural  Chemical  Group,  1735  Martcet  Street,  Philadelphia,  PA  19103. 


Regulatory  Affairs,  Walker's  Mill,  Barley  Mill  Plaza,  P.O.  Box  80038.  Wilmington,  DE 


R.T.  Vanderbilt  Co..  Inc.,  30  WInfiekl  St,  Non«  jtk,  CT  06855. 
PBI/Gordon  Corp.,  P.O.  Bex  4090, 1217  W.  12  Ih  Street  Kansas  City.  MO  64101. 
Bacon  Products  Corp.,  P.O.  Box  22187,  Chatti  inooga,  TN  37422. 
Roussei  Uclaf  Corp..  95  Chestnut  Ridge  Road  Montvale,  NJ  07645. 
Amvac  Chemical  Corp.,  4100  E.  Washington  ^d..  Los  Angeles.  CA  90023. 
Zeneca  Inc.,  1800  Concord  Pike,  Wilmington,  t)E  19897. 

Quest  Chemical  Corp..  12255  FM  529,  Norttiw  sods  Industrial  Park,  Houston,  TX  77041. 
Nor-Am  Ctiemical  Co.,  Little  Fails  Centre  One,  271 1  Centennlle  Road,  Wilmington.  DE  19808. 
Micro  Fto  Co..  P.O.  Box  5948.  Lakeland.  FL  3^807. 
I  DowElanco,  9330  ZkmsviBe  Road,  IndanapdiA,  IN  46268. 
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III.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  November  21   1994. 
Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs. 

(PR  Doc.  94-30216  Filed  12-7-94:  8:45  am] 
BILLING  CODE  6S60-60-F 


[OPPT-69342;  FRL-4923-8] 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  EPAs 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFT?  720.38. 
EPA  has  designated  this  application  as 
TME-94-17.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATES:  November  23,  1994. 
Written  comments  will  be  received  until 
December  23,  1994. 
ADDRESSES:  Written  comments, 
identified  bv  the  document  control 
number  "(OPPT-59342)"  and  the 
specific  TME  number  "TME-94-17" 
should  be  sent  to:  Document  Control 
Officer  (7407),  Confidential  Data 
Branch,  Information  Management 
Division,  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-201,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  260-3552. 
FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Stubbs  or  Robert  Wright  III,  New 
Chemicals  Branch,  Chemical  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency,  Rm.  E-447,  401  M 
St..  SW.,  Washington,  DC  20460.  (202) 
260-5671  or  260-7800. 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 


disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-94-17. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
use,  and  the  number  of  customers  must 
not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 

Advanced  notice  of  receipt  of  the 
application  was  not  published. 
Therefore,  an  opportunity  to  submit 
comments  is  being  offered  at  this  time. 
The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC).  Rm.  NEB-607  at  the  above 
address  between  12  noon  and  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  EPA  may  modify  or  revoke  the 
test  marketing  exemption  if  comments 
are  received  which  cast  significant 
doubt  on  its  finding  that  the  test 
marketing  activities  will  not  present  an 
unreasonable  risk  of  injury. 

The  following  additional  restrictions 
apply  to  TME-94-17.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME.  In 
addition,  the  Company  shall  maintain 
the  following  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11 
of  TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
manufacture. 

2.  The  applicant  must  maintain 
records  of  dates  of  the  shipments  to 
each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  The  applicant  must  maintain 
copies  of  the  biU  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

T-«4-17 

Date  of  Receipt:  September  26,  1994. 
The  extended  comment  period  will  be 
close  December  23. 1994. 


Applicant:  Oce-USA.  Inc. 

Chemical:  (l.l'-Biphenyl)-4- 
ol.pol>'mer  with  (polymer  of  4.4'-(l- 
methylethylidenelbisphenol  and 
chloromethyl  oxirane). 

Use:  Copier  toner. 

Production  Volume:  50  kilograms/ 
year. 

Number  of  Customers:  24. 

Test  Marketing  Period:  3  months, 
commencing  on  the  first  day  of 
nonexempt  commercial  manufacture. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  any  unreasonable  risk  of 
injury  to  human  health  and  the 
environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment. 

ListofSubiects 

Environmental  protection.  Test 
marketing  exemptions. 

Dated:  November  23, 1994. 
Paul  J.  Campenella. 

Branch  Chief  New  Chemicals  Branch,  Office 
of  Pollution  Prevention  and  Toxics. 

IFR  Doc  94-30217  Filed  12-7-94;  8:45  am) 
BILLING  CODE  IStO-tO-f 


FEDERAL  MARITIME  COMMISSION 

Security  for  ttte  Protection  of  the 
Public;  Financial  Responsibility  to 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C.  §  817(d)) 
and  the  Federal  Maritime  Commission  s 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

American  Canadian  Caribbean  Line.  Inc.  and 
AC  Leasing  Corp..  461  Water  Street.  P.O. 
Box  368.  Warren.  Rhode  island  0288S 

Vessel:  NIAGARA  PRINCE 
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Federal  Register  /  Vol.  59. 


Dated:  December  2, 1994. 
Joseph  C  Polking, 
Secretary. 
[FR  Doc.  94-30155  Filed  12-7-94;  8:45  ami 

aiLUNO  COOE  CTSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Greater  Delaware  Valley  Holdings,  et 
al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.a  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  4ater  than  January 
3, 1995. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  Greater  Delaware  Valley  Holdings, 
Broomall,  Pennsylvania  (a  mutual 
company);  to  become  a  bank  holding 
company  by  acquiring  at  least  51 
percent  of  the  voting  shares  of  Greater 
Delaware  Valley  Savings  Bank, 
Broomall,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  A.  Wilbert's  Sons  Lumber  and 
Shingle  Company,  Plaquemine, 
Louisiana;  to  merge  with  Bayoulands 
Financial  Corporation,  Plattenville, 
Louisiana,  and  thereby  indirectly 
acquire  Bayoulands  Bank,  Plattenville, 
Louisiana. 


C  F(  deral  Reserve  Bank  of 
Minnei  polis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Ni  rwest  Corporativn,  Minneapolis, 
Minnei  ota;  to  acquire  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Bay  Ci  y,  Bay  City,  Texas 

Boarc  of  Governors  of  the  Federal  Reserve 
System,  December  2, 1994. 
Jennifei  J.  Johnson, 
Deputy  iecretaryof  the  Board. 
IFR  Do(  94-30157  Filed  12-7-94;  8:45  am) 

BILUtM  I  OOE  621(M>Vf 


Ramoi  a  McDougall;  Change  In  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Contrd  Act  (12  U.S.C.  1817(|))  and  § 
225.4l|of  the  Board's  Regulation  Y  (12 
CFR  2^5.41)  to  acquire  a  bank  or  bank 
holdin  >  company.  The  factors  that  are 
consid  ;red  in  acting  on  notices  aie  set 
forth  ii  I  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  lotice  is  available  for  immediate 
inspec  ion  at  the  Federal  Reserve  Bank 
indica  ed.  Once  the  notice  has  been 
accept  id  for  processing,  it  will  also  be 
availal  le  for  inspection  at  the  ofBces  of 
the  Bo  ird  of  Governors.  Interested 
person  s  may  express  their  views  in 
writin  ;  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  ofHces  of  the 
Board  bf  Governors.  Comments  must  be 
receivtd  not  later  than  December  22, 
1994.  1 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minnwpolis,  Minnesota  55480: 

1.  R  imona  McDougall,  Hitterdal, 
Minne  sota;  to  acquire  an  additional  .14 
percer  t,  for  a  total  0^7.19  percent,  of  the 
voting  shares  of  Lake  Park  Bancshares, 
Inc.,  L  ike  Park,  Minnesota,  and  thereby 
indire  :tly  acquire  State  Bank  of  Lake 
Park,   ake  Park,  Minnesota. 

Boar  1  of  Governors  of  the  Federal  Reserve 
System  ,  December  2, 1994. 
Jennifs  r  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Do  :.  94-30158  Filed  12-7-94;  8:45  am) 
8II.UNG  COOE  (21»«1-f 


FEDE  tAL  TRADE  COMMISSION 

Conta  ;t  Lens  Survey;  Information 
Colle<  tion  Requirements 

AGENC  f:  Federal  Trade  Commission. 


ACTION:  Notice  of  application  to  0MB 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  for  clearance  of  an 
information  collection  to  gather 
information  on  the  practice  of  releasing 
consumer  contact  lens  prescriptions. 

SUMMARY:  0MB  clearance  is  being 
sought  for  a  survey  to  gather 
information  on  whether  signiHcant 
numbers  of  consumers  are  refused 
copies  of  their  contact  lens 
prescriptions. 

A  telephone  survey  of  approximately 
1000  adult  consumers  is  proposed  to 
gather  information  about  whether 
significant  numbers  of  consumers  are 
refused  copies  of  their  contact  lens 
prescriptions,  whether  consumers  may 
reasonably  avoid  these  refusals,  and  the 
costs  and  benefits  of  requiring  release  of 
this  information.  The  Commission  will 
use  this  information  to  determine 
whether  the  release  requirement  for 
eyeglass  prescriptions  contained  in  the 
Ophthalmic  Practice  Rules,  16  CFR  456. 
should  be  extended  to  contact  lens 
prescriptions.  It  is  estimated  that  the  six 
questions  will  take  no  more  than  2 
minutes  for  each  individual  to 
complete.  Therefore,  the  total  burden 
will  be  approximately  33  hours.  It  is 
possible,  however,  that  the  survey  will 
need  to  be  repeated  to  obtain  an 
adequate  response  rate  to  the  questions, 
and  accordingly,  the  total  burden  may 
increase  to  66  hours.  The  Commission 
therefore  is  requesting  a  clearance  for  a 
total  of  66  hours  to  complete  the  survey. 

DATES:  Comments  on  this  clearance 
application  must  be  submitted  on  or 
before  January  9. 1994. 

ADDRESSES:  Send  comments  to  FTC 
Desk  Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3228, 
Washington,  D.C.  20503.  Copies  of  the 
application  may  be  obtained  fi-om  the 
Public  Reference  Section,  Room  130, 
Federal  Trade  Commission, 
Washington,  DC.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Reilly  Dolan,  Staff  Attorney, 
Division  of  Service  Industry  Practices, 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission,  Washington,  D.C. 
20580  (202) 326-3292. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
IFR  Doc.  94-30171  Filed  12-7-94;  8:45  ami 
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Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Radino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 


Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 


Transactions  Granted  Early  Termination  Between:  11/14/94  and  11/25/94 


The  following  transactions  were 
granted  eariy  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


International  Metals  Acquisition  Corpofation.  Von  Roll  Ltd..  New  Jersey  Steel  Corporation 

Trust  Under  ArtK:le  Sixth  uM/o  Sigmund  Sommer.  Bell  Atlantic  CorporaS^B^CLtSun^ 

Berjaya  Group  Berhad.  Roadhouse  Grill,  Inc..  Roadhouse  Grill  Inc  .d«"-lis«i   i,  inc „.... 

Sega  Enterpnses.  Ltd.,  Atari  Corporation,  Atari  Corporation      " " 

ML-Lee  Acquisition  Fund,  L.P..  Rite  Aid  Corporation,  Penn  Encoreiric *       ' 

The  Boeing  Company,  Litton  Industries.  Inc..  Litton  Systems  Inc  

£^"i^"^SL^"'f' c*^'!  Insurance  Company,  Suiza  Food^  Corp^atiwrSulia  Goi^CoTO^atk;;; 

f^J:  Engles.  c/o  Engles  Management  Corporation,  Suiza  Foods  Corporation  S^  Fo^  Comoraii^' 

Humana  Inc..  CareNetwork.  Inc..  CareNetwork.  Inc  

Hughes  Supply,  Inc..  Ttie  Treaty  Company,  The  Treaty  Company'  "- 

S®.L^"^"  "«V^"^^arx,  Philadelphia  Stationers,  Inc.  and  Decatur  As^iates 

^^K  l?^""^- 1"^-  I*e"^'-Twenty  Company  (The),  Twenty-Twenty  Company  (The) 

Koch  Industries.  Inc..  Bethlehem  Steel  Corporation,  Bethlehem  Company  LLC  

Dr.  Swraj  Pairi.  Legend  Capital  Group.  LP..  Sharon  Steel  Corporation  (D^t>tor-ifrPos^ki;i 

Software  Holdings.  Inc..  Digital  Equipment  Corporation.  800-Software  l^^ '"■*^°^^^^^^'  

"lii    .^*..^"..^.°.'^.^**°"'  ^^shington/Baltimore  Cellular  HokJco.  inc..Washin^i.,;VB'^r;i;;e";^uiarHrt^ 


PMNNo. 


Jfllf-  ,^«  ■  ^  ^®l*®'"  Company  of  North  America.  The  Western  Company  of  North  Ameri^ 

Associated  Insurance  Companies.  Inc..  Inchcape  pic,  Hogg  Robinson  North  America  Inc  

Evangel.^1  Health  Systems  Corporation.  LuSTan  Gene^  Health  SysteTLXrS'G^iH;alii;svsto 

Lawyers  Tifle  Corporation.  American  Title  Group.  Inc    * ■• —  ■- --  -  -  '•>^'*^  uenerai  Meam  systei 

r^       ...>,.  ^  ..      .  J,  Inc..  Gokji 

JMB  Institutional  Realty  Corporation.  JMBTnstitiitionsU  Rearty'corpofa^ 


^        .,.„    _  r, — .  American  Title  Group  Inc 

cone  Mills  Corporation,  Lancer  Industries,  Inc..  Gokjing  Industries  Inc 

United  Asset  Management  Corporation    

tion 


8m 


United  Asset  Management  Corporation.  lnstitutk)naV  A^TCii^.TrP.'.' Iretitiiti^^  

United  Asset  Management  Corporation.  JMB  Real  Estate  Servi^.  L.P..  JMBPropertS^Co 

^l'^^'  fnt'^^^  ^'^^°^*''^^^^>^  

Nahonal  City  Corporation.  Roger  Weston.  First  National  Bank,  Chicago  Heights  

PetroleufTi  Heat  and  Power  Co..  Inc..  Star  Gas  Corporation.  Star  Gas  Corporatiwi"  ■■ 

Marmon  Holdings.  Inc..  Acxiom  Corporation,  Acxiom  Corporation  


Inc. 


"^ "•■  •^""•. '"«  ■"iwpuDiic  uroup  01  companies.  Inc..  The  Interpublic  Group  o 

Mesa  Airlines.  Irw..  UAL  Corporation.  United  Air  Unes.  Inc.  and  Air  Wisconsin  Inc 
ZD  Partners.  LP.,  Ziff  Communications  Company.  L.P..  Computerlntelligence   li 


sions 


Computerlntelligence.  Info  Corp  &  Micro  Design  bivi^ 


Energia  Electrica.  S.A.-Bolivian.  Compama 


ZD  Partners.  L.P.,  Ziff  Asset  Management.  L.P..  Ziff-Davis  PuttishiTOC^'mMn^'Lp" 
Corange  Limited.  Protein  Design  Labs.  Inc..  Protein  Design  Labs  Inc  "^  '•  • 
George  T.  Lewis.  Jr.  and  Betty  G.  Lewis.  Compania  Boliviana'  de  E 

Bohviana  de  Energia  Electrica,  S.A.-Bolivian  

The  Walt  Disney  Company,  Joe  Roth,  Caravan  Pictures  Inc " 

Joe  Roth,  The  Walt  Disney  Company,  The  Walt  Disney  Company  

The  Southern  Company,  Scott  Paper  Company,  Scott  Paper  Company 

Dai-lchi  Kangyo  Bank,  Ltd..  Lawrence  M.  Goodman.  Columbia  ManufactunngCoro 

The  Dai-lchi  Kangyo  Bank.  Limited.  Mr.  Martin  M.  Goodman.  Columba  Manufacti^n^Coip' 

Code.  Henrjessy  &  Simmons  II.  L.P..  Holvis.  A.G..  Fiberweb  North  America.  Inc  " 

Finaxa.  E-Z  Serve  Companies,  E-Z  Serve  Conpanies  - 

Paine  Webber  Group.  Inc..  General  Electric  Coirpany,  kiijijter.  Peaboa^Gmup'iniZ'Z^^^^ 


Date  termi- 
nated 


95-0147 

11/14/94 

9S-O203 

11/14/94 

95-0209 

11/14/94 

95-0227 

11/14/94 

95-0228 

11/14/94 

95-0243 

11/14/94 

95-0253 

11/14/94 

95-0254 

11/14/94 

95-0255 

11/14«4 

95-0256 

11/1 4»4 

95-0258 

11/14/94 

95-0259 

11/1 4«4 

95-0261 

11/14/94 

95-0283 

11/14/94 

95-0284 

11/14/94 

95-0323 

11/14/94 

95-0324 

11/14/94 

95-0336 

11/14A4 

95-0158 

11/15«4 

95-0164 

11/15«4 

95-0166 

11/15/94 

95-0192 

11/15/94 

95-0204 

11/15/94 

95-0211 

11/15/94 

95-0217 

11/15/94 

95-0231 

11/15/94 

95-0238 

11/15«4 

95-0239 

11/15/94 

95-0241 

11/15«4 

95-0263 

11/15/94 

S5-0265 

11/15«4 

95-0273 

11/15«4 

9b-C293 

11/15/94 

9f-0296 

11/15«4 

95-0298 

11/15/94 

95-0299 

11/15«4 

95-0302 

11/15«4 

95-0315 

11/15«4 

95-0316 

11/15«4 

95-0321 

11/15W4 

95-0322 

11/15/94 

9J--0326 

11/15/94 

S5-0327 

11/15/94 

95-0348 

11/15/94 

95-0152 

11/16/94 

95-0189 

11/16«4 

95-0272 

11/16/94 

95-0282 

11/16/94 

95-0301 

11/16«4 

95-0338 

11/16«4 

94-2217 

11/17/94 

95-0125 

11/17/94 

95-0251 

11/17/94 
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Trai"4Sactions  GRA^f^ED  Early  "  ERMif4ATiON  Between:  11/14/94  and  11/25/94— Continued 


General  Electric  Company,  Paine  Webber  Group  Inc.. 
Morgan  Stanley  Capital  Partners  III,  LP..  Carolyn  ' 


Mountain 


No.  235  /  Thursday,  December  8,  1994  /  Notices 


Name  of  acquiring  person,  name  of  ac  quired  person,  name  of  acquired  entity 


Piine  Webber  Group  Inc 

Lofise  Adams,  Continental  Natural  Gas,  Inc.  &  Carisbad 


Continental  Homes  Holding  Corp.,  Herbert  Heftier  and  U  onica  Heftier.  Heftier  Realty  Co ...- 

Partecipazioni  Finanziarie  ttaliane  S.r.l..  Stefano  Luise.  1  ecnocereali  Impianti  S.r.l 

Intercontinental  Life  Corporation,  Meridian  Mutual  Insurance  Company,  Meridian  Life  Insurance  Company 

Finaxa,  Flagstar  Companies,  Inc.,  Flagstar  Companies,  tic 

Finaxa,  The  Equitable  Companies  Incorporated,  The  Equitable  Companies  Incorporated — 

Finaxa,  Musicland  Stores  Corporation.  Musicland  Stores  Corporation _ 

Finaxa.  Trident  NGL  Holding.  Inc.,  Trident  NGL  Holding.  Inc 

General  Motors  Corporation.  Republic  Realty  Mortgage  Corporation.  Republic  Realty  Mortgage  Corporation  

WHiam  Hert)ert  Hunt  Tmst  Estate.  Texaco  Inc.,  Texaco  Exploration  and  Production  Inc - 

Primadonna  Resorts.  Inc.,  New  Yort<-New  Yorit  Hotel  and  Casino,  LLC,  New  Yori<-f«iew  York  Hotel  and  Casino, 


LLC 


The  Equitat)le  Life  Assurance  Society  of  the 


&  Co..  Inc.,  Amsiico  Holdings.  Inc.  ... 


Host  Marriott  Corporation,  The  Equitable  Companies  li 

US 

Vitro,  Sociedad  Anontma  (a  Mexican  company).  Merrill 
Citicorp,  W.R.  Grace  &  Co..  W.R.  Grace  &  Co.-Cona  . 
Huboo.  Inc.,  David  Left,  Shoppers  Charge  Accounts  Co.] 

Hubco,  kK.,  Bernard  Eichenbaum,  Shoppers  Charge  Accounts  Co _ ~ 

m  Corporation,  The  Prudential  Insurance  Company  of  America,  Sheraton  Boston  Hotel 

Coachmen  Industries  Inc.,"  Daniel  L.  George.  George  B<^  Mfg..  Inc  „ 

Bob  MartMt.  Equity-Linked  Investors.  L.P.,  htorthstar  TeteviSMn  of  Providence,  Inc 

Christopher  Cohan,  BILP  Partners,  L.P..  GokJen  State  Warriors,  a  California  general  partnership 

SF  Services,  Inc..  Delta  Purchasing  Federation  (AAL).  Delta  Purchasing  Federatnn  (AAL)  

Banque  Natkinaie  de  Paris,  Cooper  Neff  Tectmotogles.  LP..  Cooper  Neff  Technohigies.  L.P _ 

Banque  Nationale  de  Paris.  The  Mitsui  Tmst  and  Banking  Co.,  Ltd..  Mitsui  Tmst  Bank  (U.S.A.).  Mitsui  T  & 

tnnslnc.,  ..„ ^ 

Bob  Mwbut.  Equity-Linked  Investors-ll,  Northstar  Television  of  Providence.  Inc. 

Lucas  Industries  pic,  Guy  F.  Atkinson  Company  of  Caiiftrnia,  Lake  Center  Industries,  Inc 

Cilicasters  Inc..  Secret  Communk:ations  Limited  Partneffihip,  Secret  Communications  Limited  Paitr>efShip  . 

Finaxa,  Sylxon  lntematk>nal  Corporation,  Sybron  International  Corporatkw  * — _. 

.U.S.  Can  CorporatxHi,  Thomas  Schmklheiny,  Metal  Lithp  International  Inc ». 

TPG  Partners,  L.P.,  Imo  Industries  Inc.,  Varo  Inc ~ 

Freeport-McMoRan  Inc.,  Pennzoil  Company.  Pennzoil  Company ; ~. 

Sara  Lee  CorporatkHi.  JP  Foodservice.  Inc..  JP  Foodservice.  Inc : 

Empresas  La  Modema.  S.A.  de  C.V..  Upjohn  Company  (The).  As^ow  Seed  Company . — 

Motorola.  Inc..  Andrew  Daskalakis.  AMK  International.  ir»c 

Johnstown  America  Industries.  Inc..  Bostrom  Seating,  Irtc..  Bostrom  Seating,  Inc „ 

Tosco  Corporation,  Exxon  Corporatk>n,  Exxon  Corporat  on 

Kleiner  Pertcins  Caufield  &  Byers  VI,  L.P.,  Spectrum  Ho  oByte,  Inc.,  Spectmm  HotoByte,  Inc 

TPG  Partners,  L.P.,  Allied  Waste  Industries,  Inc.,  AlliedtWaste  Industries,  Inc _ 


PMNNo. 


BOp- 


FOn  FURTHER  INFORMATION  CONTRACT: 
Sandra  M.  Peay  or  Rennee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office.  Bureau  of  Competition,  Room 
300,  Washington,  D.C.  20580.  (202)  326- 
3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secrete  ly. 

|FR  Doc.  94-30172  Filed  12-17-94j  8:45  am| 
MLUNGCOOE  6750-01-M 


95-0252 

95-0267 
95-0304 
95-0319 
95-0320 
95-0126 
95-0130 
95-0142 
95-0144 
95-0311 
95-0347 

9S-0354 

95-0357 
95-0383 
95-0200 
95-0215 
95-0216 
95-0266 
95-0329 
95-0330 
95-0342 
95-0343 
95-0355 

95-0358 
95-03^ 
95-0370 
95-0065 
95-0143 
95-0196 
95-0260 
95-0274 
95-0280 
95-0361 
95-0362 
95-0371 
95-0373 
95-0380 
95-0391 


Date  temni- 
nated 


11/17/94 

11/17/94 
11/17/94 
11/17/94 
11/17/94 
11/18/94 
11/18/94 
11/18/94 
11/18/94 
11/18/94 
11/18/94 

11/18/94 

11/18/94 
11/18/94 
11/21/94 
11/21/94 
11/21/94 
11/21/94 
11/21/94 
11/21/94 
11/21/94 
11/21/94 
11/21/94 

11/21/94 
11/21/94 
11/22/94 
11/25/94 
11/2S/94 
11/25/94 
11/25/94 
11/25/94 
11/25«4 
11/25/94 
11/25/94 
11/25/94 
11/25«4 
11/25/94 
11/25/94 


GEN  RAL  SERVICES 
ADM  4ISTRATI0N 

Regi  n  2,  Public  Buildings  Service; 
Pubt  i  Information  Notice;  Proposed 
Reh£  jiiltation  of  the  U.S.  Post  Office 
and  I  ourtttouse,  Old  San  Juan,  Puerto 
Rico 

Pu  tlic  information  meetings  to 
recei  'e  comment  on  the  General 
Serv  :es  Administration's  (GSA) 
prop  >sed  project  to  rehabilitate  the  U.S. 
Post  Office  and  Courthouse,  a  property 
inclij  ded  in  the  National  Register  of 
Histc  ric  places,  Old  San  Juan,  Puerto 
Rico,  will  be  held  at  the  following  time 
and    lace:  Wednesday  December  14, 
1994  at  3:00  PM  and  7:00  PM.  at  the 
Aud  torium  of  the  Puerto  Rico 
Depilment  of  State  Building,  located 
on  S(  n  Jose  Street,  at  the  comer  of  San 
Frani  :isco  Street,  in  front  of  the  Plaza  de 
Armi  s.  Old  San  Juan,  Puerto  Rico. 


The  GSA  proposes  to  rehabilitate  the 
Post  OfHce  and  Courthouse  to 
accommodate  additional  judicial 
facilities  and  other  government 
operations  and  to  correct  seismic 
inadequacies.  The  proposed  project  will 
require  the  temporary  relocation  of  the 
Post  Office  now  located  in  the  U.S.  Post 
Office  and  Courthouse  during  the  period 
of  construction.  Since  GSA  and  the  U.S. 
Postal  Service  (USPS)  have  determined 
that  the  project  may  have  adverse  effects 
on  the  U.S.  Post  Office  and  Courthouse 
and  on  portions  of  the  Old  San  Juan  City 
Wall,  which  lie  within  the  rehabilitation 
project's  area  of  potential  effects  and 
which  are  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places,  the 
rehabilitation  project  is  subject  to 
review  under  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966,  As  Amended  and  36  CFR  part 
800. 
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Written  and  oral  comments  may  be 
given  at  the  meeting.  Written  comments 
postmarked  by  January  16. 1994,  may  be 
mailed  to  the  General  Services 
Administration,  Planning  Staff  (2PL)., 
ATTN:  Peter  Sneed,  26  Federal  Plaza, 
Room  1609,  New  York,  NY  10278,  (212) 
264-3581,  for  inclusion  in  the  record. 

Issued  in  New  York.  NY  on  November  29. 
1994. 

Karen  R.  Adier, 

Begfonal  Administrator,  General  Services 
Administration. 

(PR  Doc.  94-30196  Filed  12-7-94;  8:45  am] 

muMta  coot  mma-aa-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  Na  OC8-«S-01] 

Office  of  Community  Services; 
Request  fbr  Applicstions  Under  the 
Office  of  Community  Services'  Hscai 
Year  1905  National  Youth  Sports 
Program 

AGENCY:  Office  of  Community  Services, 
Administration  for  Children  and 
Families.  Department  of  Health  and 
Human  Services. 

ACTXM:  Request  for  applications  under 
the  Office  of  Community  Services' 
National  Youth  Sports  Program. 


SUMMARY:  The  Office  of  Community 
Services  (OCS)  announces  that 
competing  applications  will  be  accepted 
for  new  grants  pursuant  to  the 
Secretary's  discretionary  authority 
under  Section  682  of  the  Community 
Services  Block  Grant  Act  of  1981,  as 
amended.  This  Program  Announcement 
contains  forms  and  instructions  for 
submitting  an  application. 
CLOSING  DATE:  The  closing  date  for 
submission  of  applications  is  February 
6, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  D.  Reid^  Director,  Division  of 
Community  Discretionary  Programs. 
Office  of  Community  Services, 
Administration  for  Children  and 
Families,  370  L'Enfant  Promenade, 
S.W.,  Washington,  D.C.  20447,  (202) 
401-9345. 

This  announcement  is  accessible  on 
the  OCS  Electronic  Bulletin  Board  for 
downloading  through  your  computer 
modem  by  calling  1-800-627-8886.  For 
assistance  in  accessing  the  Bulletin 
Board,  a  Guide  to  Accessing  and 
Downloading  is  available  fix>m  Ms. 
Minnie  Landry  at  (202)  401-5309. 
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Part  G— Application  Procedures 

1     Availability  of  Forms 
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3.  Intergovernmental  Review 
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5.  Criteria  for  screening  applications 

a.  Initial  screening 

b.  Pre-rating  review 
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Part  H — Post  Award  Information  and 
Reporting  Rei]uirements 

Part  A— Preamble 

1  Legislative  Authority 

Section  682  of  the  Community 
Services  Block  Grant  Act,  as  amended, 
authorizes  the  Secretary  of  Health  and 
Human  Services  to  make  a  grant  to  an 
eligible  service  provider  to  administer 
national  or  regional  programs  designed 
to  provide  instructional  activities  for 
low-income  youth. 

2.  Definitions  of  Terms 

For  purposes  of  this  Program 
Announcement  the  following 
definitions  apply: 

—Low-income  youth:  a  youth  between 
the  ages  of  10  through  16  whose 
family  income  does  not  exceed  the 
DHHS  Poverty  Income  Guidelines. 

— Eligible  Provider:  A  national  private 
nonprofit  organization,  a  coalition  of 
such  organizations,  or  a  private 


nonprofit  organization  applying 
jointly  with  a  business  concern  that 
has  demonstrated  experience  in 
operating  a  program  providing 
instructions  to  low-income  youth. 

—Budget  period:  The  interval  of  time 
into  which  a  grant  period  of 
assistance  is  divided  for  budgetary 
and  funding  purposes. 

—Project  period:  The  total  time  lor 
which  a  project  is  approved  for 
support,  including  any  approved 
extensions. 

Part  B — Application  Prerequisites 

1 .  Eligible  Applicants 

OCS  will  only  consider  those 
applications  received  from  entities 
which  are  eligible  applicants  as 
specified  in  Part  A  2.  of  this 
announcement.  Non-profit  organizations 
must  submit  proof  of  their  non-profit 
status  in  their  appUcations  at  the  time 
of  submission.  Failure  to  do  so  will 
result  in  rejection  of  their  applications. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  Usting  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  and  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

2.  Number  of  Grants,  Grant  Amount, 
and  Matching  Requirements 

a.  Number  of  Grants 

One  grant  will  be  made  under  this 
program. 

b.  Grant  Amounts 

Twelve  million  dollars  ($12,000,000) 
has  been  appropriated  for  this  program. 

c.  Matching  Requirements 

The  grants  require  a  match  of  either 
cash  or  third  party  in-kind  of  one  dollar 
for  each  dollar  awarded.  For  any 
application  requesting  Federal  funds  in 
excess  of  $9,400,000,  the  applicant  must 
provide  cash  or  in-kind  of  one  dollar  for 
each  Federal  dollar  requested  up  to 
$9,400,000  and  a  cash  match  of  29%  of 
the  Federal  funds  requested  in  excess  of 
$9,400,000. 

3.  Project  Period  and  Budget  Period 

The  project  and  budget  periods  must 
not  exceed  12  months,  with  significant 
amount  of  program  activities  to  be 
undertaken  in  the  period  covering  July 
and  August  1995. 
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4.  Administrative  Costs/Indirect  Costs         2.  Project 
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also  submit  a  statement  by  a  Certified  or        (iii)  Organization 


experience  and  staff 
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4.  Administrative  Costs/Indirect  Costs 

No  funds  from  a  grant  made  under 
this  program  may  be  used  for 
administrative  expenses.  To  the  extent 
that  indirect  costs  are  not  administrative 
in  nature,  such  costs  may  be  allowed 
provided  the  grantee  has  negotiated  an 
approved  Indirect  Cost  Rate  Agreement 
which  excludes  administrative 
expenses.  However,  it  should  be 
understood  that  indirect  costs  are  part 
of.  and  not  in  addition  to.  the  amount 
of  funds  awarded  in  the  subject  grant. 

5.  Program  Beneficiaries 

Projects  proposed  for  funding  under 
this  announcement  must  result  in  direct 
benefits  targeted  toward  10-16  year  olds 
from  low-income  families. 

Attachment  A  to  this  announcement 
is  an  excerpt  from  the  most  recently 
published  Poverty  Income  guidelines. 
Annual  revisions  of  these  Guidelines  are 
normally  published  in  the  Federal 
Register  in  February  or  early  March  of 
each  year  and  are  applicable  to  projects 
being  implemented  at  the  time  of 
j>ubUcation.  Grantees  will  be  required  to 
apply  the  most  recent  Guidelines 
throughout  the  project  period.  The 
Federal  Register  may  be  obtained  from 
public  libraries,  Congressional  offices, 
or  by  writing  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
OfHce,  Washington.  D.C.  20402.  In 
addition,  it  may  be  obtained  by 
downloading  from  the  OCS  Electronic 
Bulletin  Board.  (See  instructions  under 
"Contact"  at  the  beginning  of  this 
document.) 

No  other  government  agency  or 
privately  deHned  poverty  guidelines  are 
applicable  to  the  determination  of  low- 
income  eligibility  for  this  OCS  program. 

6.  Multiple  Submittals 

An  applicant  organization  should  not 
submit  more  than  one  application  under 
this  Program  Announcement. 

Part  C — Purpose  and  Proiect 
Requirements 

1  Purpose 

The  Department  of  Health  and  Human 
Services  is  committed  to  improving  the 
health  and  physical  fitness  of  young 
people,  particularly  those  that  are 
members  of  low-income  families  and 
residents  of  economically  di.sadvantaged 
areas  of  the  United  States. 

The  Department  seeks  to  improve  the 
lives  of  these  young  people  through 
sports  skill  instruction,  counseling  in 
good  health  practices,  and  counseling 
related  to  anti-drug  and  anti-alcohol 
abuse. 


2.  Project  tiequirements 

Any  insructional  activity  carried  out 
by  an.eligible  service  provider  receiving 
a  grant  un  ler  this  program 
announce  nent  shall  be  carried  out  on 
the  campi  s  of  an  institution  of  higher 
education;  (as  defined  in  section  1201(a) , 
of  the  Higher  Education  Act)  and  shall 
include — 

a.  Accei  s  to  the  facilities  and 
resoiu-ces  of  such  institution; 

b.  An  initial  medical  examination  and 
follow-upjreferral  or  treatment,  without 
charge,  for  youth  during  their 
participation  in  such  activity; 

c.  At  leist  one  nutritious  meal  daily, 
without  cnarge.  for  participating  youth 
during  each  day  of  participation; 

d.  Highjquality  instruction  in  a  variety 
of  sports  ^hat  shall  include  swimming 
and  that  itay  include  dance  and  any 
other  high  quality  recreational  activity) 
provided  py  coadies  and  teachers  from 
institutioas  of  higher  education  and 
from  elementary  and  secondary  schools 
(as  defined  in  sections  1471(8)  and 
1471(21)  pi  the  Elementary  and 
Secondare  Education  Act  of  1965);  and 

e.  Enrioiment  instruction  and 
information  on  matters  relating  to  the 
well-being  of  youth,  to  include 
educational  opportunities  and  study 
practices^  education  for  the  prevention 
of  drug  aad  alcohol  abuse,  health  and 
nutrition' career  opportunities,  and 
family  and  job  responsibilities. 


Parti 


leview  Criteria 


process 

below 

requirements 


Applicitions  which  pass  the  initial 
screening  and  pre-rating  review 
described  in  Part  G  5.  will  be  assessed 
and  scoreid  by  reviewers.  These 
numerical  scores  will  be  supported  by 
explanatory  statements  on  a  formal 
rating  forfn  describing  major  strengths 
and  weaknesses  under  each  applicable 
criterion  )ublished  in  this 
announce  ment. 

The  in-  depth  evaluation  and  review 
III  use  the  criteria  set  forth 
cofipled  with  the  specific 
described  in  Part  G. 

Applicants  should  write  their  project 
narrative  according  to  the  review 
criteria  u  iing  the  same  sequential  order. 

Criteria  J  )r  Review  and  Evaluation  of 
Applicat  ons  Submitted  Under  This 
Program  Announcement 

1.  Criteri  m  I:  Location  and  number  of 
institutic  tis  of  Higher  Education 
(Maximu  n:  20  points) 

App  icant  must  describe  and 

the  number  and  location  of 
Institutic  ns  of  Higher  Education 
committed  to  participation  in  this 
with  special  attention  to 
umerlting  the  accessibility  of  the 


a. 
documer  t 


program 
dot 


schools  to  economically  disadvantaged 
commtuiities  (0-12  points). 

b.  Applicant  must  describe  in  the 
aggregate  the  facilities  which  will  be 
available  on  the  campuses  of  the 
institutions  to  be  used  in  the  program 
(swimming  pools,  medical  facilities, 
food  preparation  facilities,  etc.)  (0-8 
points). 

2.  Criterion  11:  Adequacy  of  Work 
Program  (Maximum:  20  Points) 

a.  Applicant  must  set  forth  realistic 
weekly  time  targets  (for  the  summer 
program)  and  quarterly  time  targets  (for 
any  extended-year  program  activities). 
The  time  targets  should  specify  the  tasks 
to  be  accomplished  in  the  given 
timeframes.  (0-8  points). 

b.  Applicant  must  address  the 
legislatively-mandated  activities  found 
in  Part  C.2.,  to  include:  (1)  Project 
priorities  and  rationale  for  selecting 
them;  (2)  project  goals  and  objectives; 
and  (3)  project  activities.  (0-12  points). 

3.  Criterion  III:  SigniDcant  and 
BeneRcial  Impact  (Maximum:  20  points) 

a.  Applicant  proposes  to  improve 
nutritional  services  to  the  participating 
youths  (0-5  points). 

b.  Project  incorporates  medical 
examinations  along  with  follow-up 
referral  or  treatment  (0-5  points). 

c.  Project  includes  counseling,  related 
to  anti-drug  and  anti-alcohol  abuse,  by 
counselors  with  experience  in  those 
areas  as  a  major  element  (0-5  points). 

d.  Project  makes  use  of  an  existing 
outreach  activity  of  a  community  action 
agency  or  some  other  community-based 
organization  (0-5  points). 

4.  Criterion  IV:  Organizational 
Experience  in  Program  Area  and  Staff 
Responsibilities  (Maximum:  30  points) 

a.  Organizational  experience  in 
program  area  (0-10  points). 
Documentation  provided  indicates  that 
projects  previously  undertaken  have 
been  relevant  and  effective  and  have 
provided  significant  benefits  to  low- 
income  youth.  Information  provided 
should  also  address  the  achievements 
and  competence  of  the  participating 
institutions. 

b.  Management  history  (0-10  points). 
Applicants  must  fiilly  detail  their  ability 
to  implement  sound  and  effective 
management  practices  and  if  they  have 
been  recipients  of  other  Federal  or  other 
governmental  grants,  they  must  also 
detail  that  they  have  consistently 
complied  with  financial  and  program 
progress  reporting  and  audit 
requirements.  Applicants  should  submit 
any  available  documentation  on  their 
management  practices  and  progress 
reporting  procedures.  Applicant  should 
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also  submit  a  statement  by  a  Certified  or 
Licensed  Public  Accountant  as  to  the 
sufficiency  of  the  applicant's  financial 
management  system  to  protect  any 
Federal  funds  which  may  be  awarded 
under  this  program. 

c.  Staffing  skills,  resources  and 
responsibilities  (0-10  points).  Applicant 
must  briefly  describe  the  experience  and 
skills  of  the  proposed  project  director 
showing  that  the  individual  is  not  only 
well  qualified  but  that  his/her 
professional  capabilities  are  relevant  to 
the  successful  implementation  of  the 
project.  If  the  key  staff  person  has  not 
been  identified,  the  application  should 
contain  a  comprehensive  position 
description  which  indicates  that  the 
responsibilities  assigned  to  the  project 
director  are  relevant  to  the  successful 
implementation  of  the  project. 

The  application  must  indicate  that  the 
applicant  and  the  subgrantees  or 
delegate  institutions  have  adequate 
facilities  and  resources  {i.e.  space  and 
equipment)  to  successfully  carry  out  the 
work  plan.  The  application  must  clearly 
show  that  sufficient  time  of  the  project 
director  and  other  senior  staff  will  be 
budgeted  to^ure  timely 
implementation  and  oversight  of  the 
project  and  that  the  assigned 
responsibilities  of  the  staff  are 
appropriate  to  the  tasks  identified  for 
the  project. 

5.  Criterion  V:  Adequacy  of  Budget 
(Maximum:  10  points) 

Budget  is  adequate  and  funds 
requested  are  commensurate  with  the 
level  of  effort  necessary  to  accomplish 
the  goals  and  objectives  of  the  program. 
The  estimated  cost  of  the  project  to  the 
government  is  reasonable  in  relation  to 
the  anticipated  resuhs. 

Part  E— Ccmtents  of  Application  and 
-  Receipt  Process 

/.  Contents  of  Application 

Each  application  package  should 
include  one  signed  original  and  two 
additional  copies  of  the  following: 

a.  A  signed  Application  for  Federal 
Assistance  (SF-424); 

b.  Budget  Information — Non- 
Construction  Programs  (SF-424A); 

c.  A  signed — ^Assurances — Non- 
construction  Programs  (SF-424B); 

d.  A  Project  Narrative  consisting  of 
the  following  elements  preceded  by  a 
consecutively  numbered  Table  of 
Contents  that  describes  the  project  in 
the  following  order: 

(i)  Eligibility  confinnation. 

(ii)  Number  and  location  of  InstituUons  of 
Higher  Education  committed  to  the  program 
and  their  accessibility  to  youth  from 
economically  disadvantaged  areas. 
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(iii)  Organization  experience  and  staff 
responsibilities. 

(iv)  Work  program  (including  Executive 
Summary) 

(v)  Appendices,  including  Bylaws;  Articles 
of  Incorporation;  proof  of  non-profit  status; 
resume  of  project  director;  statement  by  a 
Certified  or  Licensed  Public  Accountant  as  to 
the  sufTiciency  of  the  applicant's  financial 
management  system  to  protect  Federal  funds; 
Single  Point  of  Contact  comments,  if 
available;  certifications  regarding  Lobbying, 
Debarment  and  Drug  Free  Workplace 
activities. 

The  total  number  of  pages  for  the 
entire  application  package  should  not 
exceed  50  pages.  Applications  should  be 
two  holed  punched  at  the  top  and 
fastened  separately  with  a  compressor 
slide  paper  fastener  or  a  binder  clip.  The 
submission  of  bound  applications,  or 
applications  enclosed  in  binder,  is 
especially  discouraged. 

Applications  must  be  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for  review 
purposes.  Therefore,  applications  must 
be  submitted  on  white  SVxxii  inch 
paper  only.  They  should  not  include 
colored,  oversized  or  folded  materials. 
Do  not  include  organizational  brochures 
or  other  promotional  materials,  slides, 
films,  clips,  etc.  in  the  proposal.  They 
may  be  discarded,  if  included. 

2.  Acknowledgement  of  Receipt 

All  applicants  will  receive  an 
acknowledgement  postcard  with  an 
assigned  identification  nimiber. 
Applicants  are  requested  to  supply  a 
self-addressed  mailing  label  with  their 
application  which  can  be  attached  to 
this  acknowledgement  postcard.  The 
assigned  identification  number  must  be 
referred  to  in  all  subsequent 
communications  with  ACF  concerning 
the  application.  If  an  acknowledgement 
is  not  received  within  three  weeks  after 
the  deadline  date,  please  notify  ACF  by 
telephone  (202)  401-9230. 


P«rt  F — ^butructions  for  Completing 
Application  Package 

It  is  suggested  that  the  applicant 
reproduce  the  SF-424  and  SF-424A, 
and  type  your  application  on  the  copies. 
If  an  item  on  the  SF-424  cannot  be 
answered  or  does  not  appear  to  be 
related  or  relevant  to  the  assistance 
requested  write  NA  for  "Not 
Applicable" 

Prepare  your  application  in 
accordance  with  the  standard 
instructions  given  in  Attachments  B  and 
C  corresponding  to  the  forms,  as  well  as 
specific  instructions  set  forth  below: 


1.  SF-424  "Application  for  Federal 
Assistance" 

Item  Numbers 

1 .  For  the  purposes  of  this 
announcement,  all  projects  are 
considered  "Applications":  there  are  no 
"Pre-applications".  All  projects  are  non- 
construction  projects.  Check  the 
appropriate  box  under  "Application". 

5  and  6.  The  legal  name  of  the 
applicant  must  match  that  listed  as 
corresponding  to  the  Employer 
Identification  Number.  Where  the 
appUcant  is  a  previous  Department  of 
Health  and  Human  Services  grantee, 
enter  the  Central  Registry  System 
Employee  Identification  Number  (EIN) 
and  the  Payment  Identifying  Number 
(PIN),  if  one  has  been  assigned,  in  the 
Block  entitled  "Federal  Identifier" 
located  at  the  top  right  hand  comer  of 
the  form. 

7.  If  the  applicant  is  a  non-profit 
corporation,  enter  "N"  in  the  box  and 
specify  "non-profit  corporation"  in  the 
space  mariced  "Other."  Proof  of  non- 
profit status  must  be  included  in  the 
application  at  the  time  of  submission. 
This  can  be  accomplished  by  providing 
a  copy  of  the  applicant's  listing  in  the 
Internal  Revenue  Services*  (IRS)  most 
recent  list  of  tax-exempt  organizations 
in  section  501(c)(3)  of  the  IRS  code  or 
by  providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
asipciation  is  domiciled. 

8.  For  the  purposes  of  this 
announcement,  all  applications  are 
"New". 

9.  Enter  DHHS-ACF/OCS. 

10.  The  Catalog  of  Federal  Domestic 
Assistance  number  for  OCS  programs 
covered  under  this  announcement  is 
93.570.  The  title  is  'CSBG  Discretionary 
Awards." 


2.  SF-424A— "Budget  Information— 
Non-Construction  Programs" 

See  instructions  accompanying  this 
form  as  well  as  the  instructions  set  forth 
below: 

In  completing  these  sections,  the 
"Federal  Funds"  budget  entries  will 
relate  to  the  requested  OCS 
discretionary  funds  only,  and  "Non- 
Federal"  will  include  mobilized  funds 
from  all  other  sources— applicant,  state, 
local,  and  other.  Federal  funds  other 
than  requested  OCS  discretionary 
funding  should  be  included  in  "Non- 
Federal"  entries. 

The  budget  forms  in  SF-424A  are 
only  to  be  used  to  present  grant  cosU 
and  major  budget  categories.  Other 
internal  project  cost  data  must  be 
separate  and  should  appear  as  part  of 
other  project  implementation  data. 
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Applicants  are  reminded  that  grant 
funds  may  not  be  utilized  for 
administrative  expenses. 

Sections  A  and  D  of  SF-424A  must 
contain  entries  for  both  Federal  (OCS) 
and  Non-Federal  (mobilized)  funds. 
Section  B  contains  entries  for  Federal 
(OCS)  funds  only.  Clearly  identified 
continuation  sheets  in  SF— 424A  format 
should  be  used  as  necessary. 

Section  A — Budget  Summary 

Lines  1-4.  Col.  (a):  Line  1  Enter 
"CSBG  Discretionary";  Col.  (b):  Line  1 
Enter  "93. 570";  Col.  (c):  and  (d); 
Applicants  should  leave  columns  (c) 
and  (d)  blank. 

Col.  (e)-(g):  For  line  1,  enter  in 
columns  (e).  (f)  and  (g)  the  appropriate 
amounts  needed  to  support  the  project 
for  the  budget  period. 

Line  5,  Enter  the  figures  from  Line  1 
for  all  columns  completed  as  required, 
(c).  (d).  (e).  (n.  and  (g). 

Section  B — Budget  Categories' 

Allowability  of  costs  are  governed  by 
applicable  cost  principles  set  forth  in  45 
CFR  part  74. 

Columns  (1)  and  (5):  In  OCS 
applications,  it  is  only  necessary  to 
complete  Columns  (1)  and  (5).  Column 
1:  Enter  the  total  requirements  for  OCS 
Federal  funds  by  the  Object  Class 
Categories  of  this  section: 

Personnel-Line  6A:  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff  only.  Do  not  include  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  speciHc 
proiect(s)  or  businesses  to  be  financed 
by  the  applicant. 

Fringe  Benefits-Line  6b:  Enter  the 
total  costs  of  hinge  benefits  unless 
treated  as  part  of  an  approved  indirect 
cost  rate  which  is  entered  on  line  6). 
Provide  a  breakdown  of  amounts  and 
percentages  that  comprise  fringe  benefit 
costs. 

Travel-Line  6c:  Enter  total  costs  of  all 
travel  by  employees  of  the  project.  Do 
not  enter  costs  for  consultant's  travel. 
Provide  justification  for  requested  travel 
costs. 

Equipment-Line  6d:  Enter  the  total 
costs  of  all  non-expendable  personal 
property  to  be  acquired  by  the  project. 
"Non-expendable  personal  property" 
means  tangible  property  having  a  useful 
life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit.  An  applicant  may  use  its  own 
definition  of  non-expendable  personal 
property,  provided  that  such  a 
definition  would  at  least  include  all 
tangible  personal  property  as  defined  in 
the  preceding  sentence.  (See  Line  21  for 
additional  requirements). 


SuppI  es-Line  6e:  Enter  the  total  costs 
of  all  tai  gible  personal  property 
(supplie  i)  other  than  that  included  on 
line  6d. 

Contn  ctual-Line  6f:  Enter  the  total 
costs  of  ill  contracts,  including  (1) 
procure!  nent  contracts  (except  those 
which  fa  ilong  on  other  lines  such  as 
equipmi  nt,  supplies,  etc.)  and  (2) 
contract » with  secondary  recipient 
organizations  including  delegate 
agenciei  and  specific  project(s)  to  be 
financed  by  the  applicant. 

OtheijLine  6h:  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include  but  are  not 
limited  to  insurance,  food,  medical  and 
dental  c  osts  (non-contractual),  fees  and 
travel  p  lid  directly  to  individual 
consult  ints,  space  and  equipment 
rentals,  printing  and  publication, 
comput  sr  use,  training  costs,  including 
tuition  i  ind  stipends,  training  services 
costs  in  eluding  wage  payments  to 
individ  ials  and  supportive  services 
payments,  and  staff  development  costs. 

TotaliDirect  Charges-Line  6i:  Show 
the  tota  of  Lines  6a  through  6h.  Indirect 
Chargei  -Lines  6j:  Enter  the  total  amount 
of  indii  set  costs.  This  line  should  be 
used  only  when  the  applicant  currently 
has  an  ndirect  cost  rate  approved  by  the 
Departi  nent  of  Health  and  Human 
Service  s  or  another  Federal  agency  or  is 
awaitir  g  such  approval. 

Applcants  should  enclose  a  copy  of 
the  cur  -ent  rate  agreement.  If  the 
applies  nt  organization  is  in  the  process 
of  initi  illy  developing  or  renegotiating  a 
rate,  it  should  immediately,  upon 
notification  that  an  award  will  be  made, 
develop  a  tentative  indirect  cost  rate 
propos  il  based  on  its  most  recently 
comph  ted  fiscal  year  in  accordance 
with  tl  e  principles  set  forth  in  the 
pertinant  DHHS  Guide  for  Establishing 
Indireqt  Cost  Rates,  and  submit  it  to  the 
appro{  riate  DHHS  Regional  Office.  It  • 
shoulc  be  noted  that  when  an  indirect 
cost  ra  e  is  requested,  those  costs 
includ  jd  in  the  indirect  cost  pool 
shoulc  not  be  also  charged  as  direct 
costs  1 1  the  grant. 

Tota  s-Line  6k:  Enter  the  total 
amour  ts  of  Lines  6i  and  6j.  The  total 
amour  t  should  be  shown  in  Section  B, 
Coluni  n  1:  Carry  totals  from  Column  1 
to  Coll  imn  5  for  all  fine  items. 


10  1 


Secti 

Thi 
of" 
used 
Feder4l 
OCS 


no™ 
t): 


apply^g. 

from 

thejof 


C — Non-Federal  Resources 

section  is  to  record  the  amounts 
Federal"  resources  that  will  be 
support  the  project.  "Non- 
"  resources  mean  other  than 
fiends  for  which  the  applicant  is 
Therefore,  mobilized  funds 
ther  Federal  programs,  such  as 
Training  Partnership  Act 
Program,  should  be  entered  on  these 


lines.  Provide  a  brief  listing  of  the  non- 
Federal  resources  on  a  separate  sheet 
and  describe  whether  it  is  a  grantee- 
incurred  cost  or  a  third-party  in-kind 
contribution. 

Line  8:  Column  (a):  Enter  the  project 
title.  Column  (b):  Enter  the  amount  of 
contributions  to  be  made  by  the 
applicant  to  the  project.  Column  (d): 
Enter  the  amount  of  cash  and  in-kind 
contributions  to  be  made  from  all  other 
sources.  Column  (e):  Enter  the  total  of 
columns  (b),  (c),  and  (d). 

Line  9. 10,  and  11  should  be  left 
blank. 

Line  12:  Carry  the  total  of  each 
column  of  lines  8.  (b)  through  (e).  The 
amount  in  Column  (e)  should  be  equal 
to  the  amount  on  Section  A.  Line  5, 
column  (f). 

Section  F— Other  Budget  Information 

Line  21:  Use  this  space  and 
continuation  sheets  as  necessary  to  fiiUy 
explain  and  justify  the  major  items 
included  in  the  budget  categories  shown 
in  Section  B.  Include  sufficient  detail  to 
facilitate  determination  of  allowability, 
relevance  to  the  project,  and  cost 
benefits.  Particular  attention  must  be 
given  to  the  explanation  of  any 
requested  direct  cost  budget  item  which 
requires  explicit  approval  by  the  Federal 
agency.  Budget  items  which  require 
identification  and  justification  shall 
include,  but  not  be  limited  to,  the 
following: 

1.  Salary  amounts  and  percentage  of  time 
worked  for  those  key  individuals  who  are 
identified  in  the  project  narrative: 

2.  Any  foreign  travel; 

3.  A  list  of  all  equipment  and  estimated 
cost  of  each  item  to  be  purchased  wholly  or 
in  part  with  grant  funds  and  which  meet  the 
definition  of  nonexpendable  personal . 
property  provided  on  Lino  6d,  Section  B. 
Need  for  equipment  must  be  supported  in  the 
program  narrative. 

4.  Contractual:  Major  items  or  groups  of 
smaller  items;  and 

5.  Other:  Group  into  major  categories  all 
costs  for  consultants,  local  transportation, 
space,  rental,  training  allowances,  stuff 
training,  computer  equipment,  etc.  »'rovide  a 
complete  breakdown  of  all  costs  that  make 
up  this  category. 

Line  22:  Enter  the  type  of  HHS  or 
other  Federal  agency  approved  indirect 
cost  rate  (provisional,  predetermined, 
final  or  fixed  that  will  be  in  effect 
during  the  funding  period,  the  estimated 
amount  of  the  base  to  which  the  rate  is 
applied  and  the  total  indirect  expense. 
Also,  enter  the  date  the  rate  was 
approved,  where  applicable.  Attach  a 
copy  of  the  rate  agreement  if  it  was 
negotiated  with  a  Federal  agency  other 
than  the  Department  of  Health  and 
Human  Services. 
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Line  23:  Provide  any  other 
explanations  and  continuation  sheets 
required  or  deemed  necessary  to  justify 
or  explain  the  budget  information. 

3.  SF-424B  "Assurances — Non- 
Construction" 

Applicants  requesting  financial 
assistance  for  a  non-construction  project 
must  file  the  Standard  Form  424B. 
"Assurances:  Non-Construction 
Programs."  Applicants  must  sign  and 
return  the  Standard  Form  424B 
(Attachment  D)  with  their  applications. 

4.  Restrictions  on  Lobbying  Activities 

Certification  for  Contracts.  Grants, 
Loans,  and  Cooperative  Agreements:  Fill 
out,  sign  and  date  form  found  at 
Attachment  H. 

5.  Disclosure  of  Lobbying  Activities. 
SF-LLL 

Fill  out,  sign  and  date  form  found  at 
Attachment  H,  if  applicable. 

6.  Project  Narrative 

The  project  narrative  must  address  the 
specific  concerns  and  requirements 
mentioned  under  Parts  C  and  D  of  this 
announcement.  After  confirmation  of 
eligibility  (as  required  by  Part  B),  the 
narrative  should  follow  the  order  and 
respond  to  the  content  of  the  criteria 
detailed  under  Part  D. 

Part  G — Application  Procedures 

/.  Availability  of  Forms 

Application  for  awards  under  this 
OCS  program  must  be  submitted  on 
Standard  Forms  (SF)  424,  424A.  and 
424B.  Part  F  and  Attachments  B.  C.  and 
D  to  this  Program  Announcement 
contain  all  the  instructions  and  forms 
required  for  submitting  of  applications. 
The  forms  may  be  reproduced  for  use  in 
submittal  applications.  Copies  of  the 
Federal  Register  containing  this 
Announcement  are  available  at  most 
local  libraries  and  Congressional  District 
Offices  for  reproduction.  If  copies  are 
not  available  at  these  sources  they  may 
be  obtained  by  writing  or  telephoning 
the  office  listed  in  the  section  entitled 
"Contact"  at  the  beginning  of  this 
Announcement. 

2.  Application  Submission 

The  date  by  which  applications  must 
be  received  is  indicated  under  "Closing 
Date"  at  the  beginning  of  this 
Announcement. 

a.  Applications  may  be  mailed  to: 
Department  of  Health  and  Human 
Services,  Administration  For  Children 
and  Families,  Division  of  Discretionary 
Grants,  6th  Floor,  370  L'Enfant 
Promenade,  S.VV.  Washington,  D.C 
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20447.  ATTN:  Maiso  Bryant.  (Program 
Announcement  No.  OCS-95-01) 

b.  Hand  delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8:00  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  on  or  prior  to  Ihe 
established  closing  date  at: 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants.  6lh  Floor,  ACF  Guard  Station, 
901  D.  Street,  S.  W..  Washington,  D.  C 
20447. 

An  application  shall  be  considered  as 
meeting  an  announced  deadline  if  it  is 
either: 

a.  Kereived  on  or  before  the  deadline  date 
at  a  place  specified  in  the  projjram 
announcement,  or 

b.  .Sent  on  or  before  the  deadline  dale  and 
received  by  ACP  in  time  for  the  independent 
review.  (Applicants  are  cautioned  to  request 
a  legibly  dated  U.  S.  Postal  Service  postmark 
or  to  obtain  a  legibly  dated  receipt  from  a 
commercial  canier  or  U.  S.  Postal  service. 
Private  Metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  applicctions:  Applications  which 
do  not  meet  the  criteria  in  paragraphs  a 
and  b  above  are  considered  late 
applications.  ACF  shall  notify  each  late 
applicant  that  its  application" will  not  be 
considered  in  the  current  competition. 

Extension  of  deadlines:  ACF  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  or  when  there  is  a 
widespread  disruption  of  the  mails. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicants. 

3.  Intergovernmental  Fex'iew 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Minnesota,  Montana. 
Nebraska,  Oklahoma,  Oregon, 
Pennsylvania,  South  Dakota,  Viiginia. 
Washington.  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contacts 
(SPOCs).  Applicants  from  these 
nineteen  jurisdictions  need  take  no 
action  regarding  E.0. 12372.  Applicants 
for  projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 


also  exempt  from  the  requirements  of 
E.O.  12372.  Otherwise,  applicants 
should  contact  their  SPOCs  as  soon  as 
possible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  the  applicant 
submit  all  required  materials,  if  any.  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Form  424,  item  16a. 

Under  45  CFR  100.8(1)(2),  a  SPOC  has 
60  days  from  the  application  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally,  SPOCs  are  requested  lo 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF.  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families.  Division  of 
Discretionary  Grants.  6th  Floor,  370 
L'Enfant  Promenade.  S.  W.,  Washington 
D.  C.  20447.  ' 

A  list  of  the  Single  PoinTs  of  Conta(,1 
for  each  Stale  and  Territory  is  included 
as  appendix  G  of  this^nnouncement. 
4.  Application  Consideration 

Applications  which  meet  the 
screening  requirements  in  Section  5 
below  will  be  reviewed  competitively 
Such  apphcations  will  be  referred  to 
reviewers  for  a  numerical  score  and 
explanatory  comments  based  solely  on 
responsiveness  to  program  guidelines 
and  evaluation  criteria  published  in  this 
announcement.  Applications  will  be 
reviewed  by  persons  outside  of  the  OCS 
unit  which  would  be  directly 
responsible  for  programmatic 
management  of  the  grant.  The  results  of 
these  reviews  will  assist  the  Director 
and  OCS  program  staff  in  considering 
competing  applications.  Reviewers' 
scores  will  weigh  heavily  in  funding 
decisions  but  will  not  be  the  only 
factors  considered.  Applications  will 
generally  be  considered  in  order  of  the 
average  scores  assigned  by  reviewers. 
However,  highly  ranked  applications  are 
not  guaranteed  funding  since  the 
Director  may  also  consider  other  factors 
deemed  relevant  including,  but  not 
limited  to,  the  timely  and  proper 
completion  of  projects  funded  with  OCS 
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funds  granted  in  the  last  five  (5)  years: 
comments  of  reviewers  and  government 
officials:  staff  evaluation  and  input; 
geographic  distribution:  previous 
program  performance  of  applicants; 
compliance  with  grant  terms  under 
previous  DHHS  grants;  audit  reports; 
investigative  reports;  and  applicant's 
progress  in  resolving  any  final  audit 
disallowances  on  OCS  or  other  Federal 
agency  grants.  OCS  reserves  the  right  to 
discuss  applications  with  other  Federal 
or  non-Federal  funding  sources  to 
ascertain  the  applicant's  performance 
record. 

5.  Criteria  for  Screening  Applications 

All  applications  that  meet  the 
published  deadline  for  submission  will 
be  screened  to  determine  completeness 
and  conformity  to  the  requirements  of 
this  Announcement.  Only  those 
applications  meeting  the  following 
requirements  will  be  reviewed  and 
evaluated  competitively.  Others  will  be 
returned  to  the  applicants  with  a 
notation  that  they  were  unacceptable. 

a.  Initial  Screening 

(1)  The  application  must  contain  a 
•completed  Standard  Form  SF-424 

signed  by  an  ofTicial  of  the  entity 
applying  for  the  grant  who  has  authority 
to  obligate  the  organization  legally: 

(2)  a  budget  (SF-424A);  and 

(3)  "Assuragces"  (SF-424B)  signed  by 
the  appropriate  official. 

b  Pre-Rating  Review 

Applications  which  pass  the  initial 
screening  will  be  forwarded  to 
reviewers  for  analytical  comment  and 
scoring  based  on  the  criteria  detailed  in 
the  Section  below  and  the  specific 
requirements  contained  in  Part  C  of  this 
Anirouncement.  Prior  to  the 
programmatic  review,  these  reviewers 
and/or  OCS  staff  will  verify  that  the 
applications  comply  with  this  Program 
Announcement  in  the  following  areas: 

(1)  Eligibility:  Applicant  meets  the 
eligibility  requirements  found  in  Part 
A2. 

(2)  Target  Populations:  The 
application  clearly  targets  the  speciHc 
outcomes  and  benefits  of  the  project  to 
low-income  participants  as  defined  in 
the  DHHS  Poverty  Income  Guidelines 
(Attachment  A). 

(3)  Grant  Amount:  The  amount  of 
funds  requested  does  not  exceed  $12 
million. 

(4)  Program  Focus:  The  application 
addresses  the  geographic  scope  and 
project  requirements  described  in  Part  C 
of  this  annoimcement. 


c.  Evaluation  Criteria 

Applications  which  pass  the  initial 
screening  and  pre-rating  review  will  be 
assessed  apd  scored  by  reviewers.  Eadi 
reviewer  ijill  give  a  numerical  score  for 
each  application  reviewed.  These 
numericalscores  will  be  supported  by 
explanatory  statements  on  a  formal 
rating  fons  describing  major  strengths 
and  majorlweaknesses  under  each 
applicable  criterion  published  in  this 
announce  nent. 

Part  H— F  tst  Award  Informatioii  and 
Reporting  Requirements 

FoUowi  ig  approval  of  the 
applicatio  is  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  project  funds  will  be  made 
in  writingi  The  official  award  document 
is  the  Pint  ncial  Assistance  Award 
which  pre  irides  the  amount  of  Federal 
funds  app  x>ved  for  use  in  the  project, 
the  budge  period  for  which  support  is 
provided,  uid  the  terms  and  conditions 
of  the  awa  rd. 

In  addit  on  to  the  General  Conditions 
and  Speci  il  Conditions  (where  the  latter 
are  warrai  ted)  which  will  be  applicable 
to  grant,  tl  le  grantee  will  be  subject  to 
the  proviaons  of  45  CFR  part  74  along 
with  OMB  Circulars  122.  A-133,  and, 
for  institu  ions  of  higher  education.  A- 
21. 

Grantee  will  be  required  to  submit 
progress  a  id  financial  reports  (SF-269). 

Grantee  is  subject  to  the  audit 
requireme  nts  in  45  CFR  part  74. 

Applies  Qts  requesting  financial 
assistance  for  a  non-construction  project 
must  file  1  le  Standard  Form  424B, 
"Assuranj  es:  Non-Construction 
Programs.;'  Applicants  must  sign  and 
return  theiStandard  Form  424B  with 
their  appi  cations. 

Applies  Qts  must  provide  a 
certificatii  tn  concerning  Lobbying.  Prior 
to  receivij  g  an  award  in  excess  of 
$100,000.  appUcants  shall  furnish  an 
executed  i  opy  of  the  lobbying 
certificatii  in.  Applicants  must  sign  and 
return  the  certification  with  their 
applicatia  ns. 

Applies  nts  must  make  the  appropriate 
certificatii  )n  of  their  compliance  with 
the  Drug-1  'ree  Workplace  Act  of  1988. 
By  signin;  and  submitting  the 
applicatic  is.  applicants  are  providing 
the  certifii  ation  and  need  not  mail  back 
the  certifii  :ation  with  the  applications. 

Applies  nts  must  make  the  appropriate 
certificatii  in  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  or  award.  By  signing  and 
submittin  [  the  applications,  applicants 
are  providing  the  certification  and  need 
not  mail  l^ck  the  certification  with  the 
applicatio  ns. 


Copies  of  the  certifications  and 
assurances  are  located  at  the  end  of  this 
announcement. 

Section  319  of  Public  Law  101-121. 
signed  into  law  on  October  23, 1989. 
imposes  new  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  when  an 
applicant  has  en^iged  in  lobbying 
activities  or  is  expected  to  loU>y  in 
trying  to  obtain  the  grant.  It  provides 
limited  exemptions  for  Indian  tribes  and 
tribal  organizations.  Current  and 
prospective  recipients  (and  their  subtler 
contractors  and/or  grantees)  are 
prohibited  fi-om  using  appropriated 
funds  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  contract,  grant  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000  (or 
$150,000  for  loans)  the  law  requires 
recipients  and  their  subtler  contractors 
and/or  subgrantees  (1)  to  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists.  (2)  to  submit  a  declaration 
setting  fmlh  whether  pa)rments  to 
lobbyists  have  been  or  will  be  made  out 
of  nonappropriated  funds  and,  if  so,  the 
name,  address.  pa3nnent  details,  and 
purpose  of  any  agreements  with  such 
lobbyists  whom  recipients  or  their 
subtler  contractors  or  subgrantees  will 
pay  with  the  nonappropriated  fimds  and 
(3)  to  file  quarterly  up-dates  about  the 
use  of  lobbyists  if  an  event  occius  that 
materially  affects  the  accuracy  of  the 
information  submitted  by  way  of 
declaration  and  certification.  The  law 
establishes  civil  penalties  for 
noncompliance  and  is  effective  with 
respect  to  contracts,  grants,  cooperative 
agreements  and  loans  entered  into  or 
made  on  or  after  December  23, 1989.  See 
Attachment  H  for  certification  and 
disclosure  forms  to  be  submitted  with 
the  applications  for  this  program. 

Attachment  I  indicates  the  regulations 
which  apply  to  all  applicants/grantees 
under  the  Discretionary  Grants  Program. 
Donald  Sykcs. 
Director.  Office  of  Community  Services. 

Attachment  A — ^1994  Poverty  Income 
Guidelines  for  All  States  Except  Aladui 
and  Hawaii  and  the  District  of 
Columbia 


Size  of  family  unit 

Poverty 

isr 

2.  Z"'ZIIZ'''ZZZZZIZ". 

3 „ „ 

4 

5..._ 

6 _.. 

7 

$7,360 
9.840 
12.320 
14.800 
17.280 
19760 
22.240 
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Size  of  family  unit 


Poverty 
guide- 
line 


8 24,720 

For  family  units  with  more  than  8  memlwre, 
add  32,480  for  each  additional  member. 

Poverty  Income  Guidelines  for  Alaska 

$9,200 
12,300 
15,400 
18,500 
21,600 
24.700 
27,800 
30,900 

For  family  units  with  more  than  8  members, 
add  $3,100  for  each  additionaJ  member. 
Poverty  Income  QukMlnes  for  Hawaii 

S8,470 


1 

2. 

3. 

4. 

5. 

6. 

7. 

8. 


1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 


11,320 
14,170 
17,020 
19,870 
22.720 
25.670 
28,420 


For  family  units  with  more  than  8  members, 
add  $2,860  for  each  additional  member. 
(The  same  inaement  applies  to  smaller 
famHy  sizes  also,  as  can  be  seen  in  the 
figures  at)ove.) 
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Attachment   B 
APPLICATION  FOR 
FEDERAL  ASSISTANCE 


I.    rm  or  tUMMSSIOM: 
ACOtKMUOn 

Q    Conainjcian 


Pi—pphcation 
Q  Coniinictian 


□  Mon-Contmjc»aw      .    □  Nw»Con»tfucnen 


OHM  AppfMH  Mo.  034««»«3 


1.  M'  [  MCevCO  tv  STATI 


4.  OM  I  NfCfllVCO  tv  rCMIUL  AOtMCV 


».  AMucAMT  mraiMMnoN 
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Slaw  Aoplication  UanMw 
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0  r>aria«w  Ckjraian    OOwr  itotciM 
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TtTVE 
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n  wwaotiB  awftitcT 


Slan  OaM 


Ending  Data 


Organitaiional  Uni 
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Wis  aopiicjiion  r^rva  araa  coda)  ' 


'  TvacoTAaai.iCAMTianiarappnjpnaialana'mtaii  U 

A    Suia  H  inoaoandaiii  Scnoat  Ow 

B    County  I    Slala  ConiroUad  mstrtuinn  of  Mgnar  Laanwng 

C    Muncipal  J    Pnvata  Umvarmy 

0    ToonshiD  K    tnoian  Triba 

E    iniafstata  L    tndnndual 

F    mtarmuneioal  U  Preiii  Organiotian 

G  Soaoai  Oisirct  H  Othat.  (Soacity)    


».   NAMt  OF  FtOCMi.  MCNCV- 


II   ocscmanvc  TTTLi  oa  Aaat-KANTS  MOJCCT: 
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b  Proiacl 


It.  ciTNUTn  nmoMO: 


a   Fadarat 


c  Sum 


d  ;.oca< 


a  Othar 


^opram  ;nco<»>a 


«  TOTAL 


00 


00 


00 


00 


00 


00 


00 


IS  a»aiicATX}N  sutjECT  TO  aevicw  ov  stati  ixEci/nvt  01100  i»ri  a«ocEssT 

a        YES  TXIS  PREAPPI.CATION/APPLICATIOM  WAS  UAOE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  ORDER  \2iT7  PROCESS  FOR  REVIEW  ON 

DATE 

b       NO    □    PROGRAM  S  NOT  COVERED  BY  E  O  12372 

Q   OR  PnOGRAM  MAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVew 


s  TMc  AaaucA«(T  oCLmouENT  om  ant  fidcnal  ocbt? 
[j  Ya*       It  'Yd. '  atiacn  an  ««ianaiian 


n  No 
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A»aUCANT  «nu.  CO«WI.T  WfTM  TNE  ATTACMCO  ASSUMAMCES  IT  TME  ASSISTANCE  IS  AWANOEO 
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I  6  Ttvr 


0  Sqnaiura  al  AuitioruM  RaoraMmatn* 


^^*»JOu.S  ■zZ^.V'.*  f^f\  ^: 


BtLLINO  CODE  4184-01 -C 


Telephone  numOf 


a  Dale  Signad 


Autho  ized  for  Local  Reproduction 


Standard  Form  424  (REV  4.88) 
Pmsenbdd  bf  OMB  Circular  A-102 
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Instnictioiis  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  fiacesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 

■  control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  diis  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number,  if  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on " 
matters  related  to  this  application. 

6.  Enter  Employer  UentiFication  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letteT(s)  in  the  space(s)  provided: 

"New"  means  a  new  assistance  award. 

"Continuation"  means  an  extension  ftir  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

"Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  the 
application. 

10.  Use  the  CaUlqg  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project  If  nK>re  than  one  program  is 
involved,  you  should  append  an  explanation 
OEi  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
jR'eapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

•  15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  incficate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  toUls  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  AppHcanU  should  cositact  the  State 
Single  Point  of  Contact  (SPOQ  for  Federal 
ExecuUve  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization^not  the  petaoa  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disaDowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application). 

BtUMC  COM  4ia4-01-P 
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INSTRUCTIONS  FOR  THE  SF-424A  needed 

amount(s 
lieneml  Instructions  ofamou 

This  form  is  designed  so  that  application  For  su 

tan  be  made  for  funds  from  one  or  more  grant     existing 
programs.  Iii  preparing  the  budget,  adhere  to       (d).  Enter 
any  existing  Federal  grantor  agency  increase 

guidelines  which  prescribe  how  and  whether     enter  in 
tiudgeted  amounts  should  be  separately  increase 

shown  for  different  functions  or  activities  Column 

within  the  program.  For  some  programs,  amount 

grantor  agencies  may  require  budgets  to  bo  includes 

separately  shown  by  function  or  activity.  For  budgeted 
other  programs,  grantor  agencies  may  requFre  appropri 
a  breakdown  by  function  or  activity.  Sections  (e)  and  (f 
A.  B.  C.  and  D  should  include  budget  should 

fstiinates  for  the  whole  project  except  when  Columns 
applying  for  assistance  which  requires  lj^c  5 

Fpderal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
.Sections  .\,  B.  C,  and  D  should  provide  the 
budget  for  the  first  budget  pyerioid  (usually  a 
vcar)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A  Budget  Summary 
Lines  1-4.  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
r^'dcral  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
r.imiber  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Ck)lumn  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  moi-e  programs 
n-quirc  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  he  used  when  one  form  does  not 
pro%  i  Je  adequate  space  for  Al  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lino  1-4,  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns  (c) 
an«l  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (bh  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  proj.'ct  for  the  first  funding 
periixl  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  Ihese  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter, 
:n  columns  (n)  and  (f)  the  amounts  of  funds 


n  5 


g  ants 


c  r 


the  upcoming  period.  The 
in  Column  (g)  should  be  the  sum 
in  Columns  (e)  and  (f). 
p()lemental  grants  and  changes  to 
s  do  not  use  Columns  (c)  and 
n  Column  (e)  the  amount  of  the 
decrease  of  Federal  funds  and 
(Jilumn  (f)  the  amount  of  the 
decrease  of  non-Federal  funds 
enter  the  new  total  budgeted 
(federal  and  non-Federal)  which 
e  total  previous  authorized 
imounts  plus  or  minus,  as 
:e,  the  amounts  shown  in  columns 
The  amount(s)  in  Column  (g) 
equal  the  sum  of  amoui;»s  in 
e)  and  (f)- 


In 


Show  t  le  totals  for  all  columns  used. 

Section  I  Budget  Categories 

In  the  (  alumn  headings  (1)  through  (4). 
enter  the  itles  of  the  same  programs, 
functions  and  activities  shown  on  Lines  1- 
4,  Colum  I  (a).  Section  A.  When  additional 
sheets  arc  prepared  for  Section  A,  provide 
similar  c(  lumn  headings  on  each  sheet.  For 
each  pro)  ram,  function  or  activity,  fdl  in  the 
total  reqi  Irements  for  funds  (both  Federal 
and  non-  'ederal)  by  object  class  categories. 

Line  6a-i 

Show  l|ie  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  6j 

Show  l|ie  amount  of  indirect  cost. 

Line  6k 

Enter  *e 
6j.  For  al 
continuation 
column 
the  total 
Column 
and 

increase 
(1H4). 
sum  of 
(e)  and  ( 

Line? 

Enter 
any,  ex 
project. 


(5) 


chat ;( 


tie 


;  total  of  amounts  on  Lines  6i  and 
applications  for  new  grants  and 

grants  the  total  amount  in 
,  Line  6k,  should  be  the  same  as 
imount  shown  in  Section  A, 
g).  Line  5.  For  supplemental  grants 
;es  to  grants,  the  total  amount  of  the 
>r  decrease  as  shown  in  columns 
ine  6k  should  be  the  same  as  the 
amounts  in  Section  A.  Columns 
on  Line  5. 


lei 


if 


p  cted  1 


estimated  amount  of  income, 

to  be  generated  from  this 
not  add  or  subtract  this  amount 
theftotal  project  amount.  Show  under 
narrative  statement  the  nature 
of  income.  The  estimated  amount 
progr*n  income  may  be  considered  by  the 
J  •antor  .igency  in  determining  the 
am|unt  of  the  grant. 


from 

the 

and 

of 

federal 

total 


prog  am 
soul  :e 


Section 


'.  Non-Federal-Resources 


8-  11 


Line 

Enter 
that  wi 
con 
explana 

Col 
identica 
brcakdo  v 


mounts  of  non-Federal  resources 
used  on  the  grant.  If  in-kind 
tribi4ions  are  included,  provide  a  brief 
on  on  a  separate  sheet. 
un|n  (a) — Enter  the  program  titles 
to  Column  (a).  Section  A.  A 
n  by  function  or  activity  is  not 


necessai  v. 


made  b] 


Colur4n  (b) — Enter  the  contribution  to  be 

the  applicant. 
Colui^n  (c)^— Enter  the  amount  of  the 

and  in-kind  contribution  if  the 
is  not  a  State  or  State  agency. 


States 
applicant 


c  ish  j 


Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — ^Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12 

Enter  the  total  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal 
to  the  amount  on  Line  5,  Column  (fl.  Section 
A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 

Enter  the  amount  of  ca$h  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 

Line  14 

Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first 
year 

Line  IS 

Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 

Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Col\imn  (a).  Section 
A.  A  breakdown  by  function  or  activity  is  not 
necessary.  For  new  applications  and 
continuation  grant  applications,  enter  in  the 
proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the 
program  or  project  over  the  succeeding 
funding  periods  (usually  in  years).  This 
section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to 
funds  for  the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary 

Line  20 

Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared 
for  this  Section,  annotate  accordingly  and 
show  the  overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21 

Use  this  space  to  explain  amounts  fur 
individual  direct  object-class  cost  categories 
that  may  appear  to  be  out  of  the  ordinary  or 
to  explain  the  details  as  required  by  the 
Federal  grantor  agency. 

Line  22 

Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in 
effect  during  the  funding  period,  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect 
expense. 

Line  23 

Provide  any  other  explanations  or 
comments  deemed  necessary. 

Attachment  D 

ASSURANCES— NON-CONSTRUCnON 
PROGRAMS 

Note:  Certain  of  these  assurancei.may  not 
be  applicable  to  your  project  or  program.  If 
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you  have  questions,  ploa.so  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  1  certify  that  the  applii-ant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  m  .nagement  and 
completion  of  the  project  de.srribed  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  Stales,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  toand  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  io  the  award:  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personalgain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  USX!.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPMs  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  CFR  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin:  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683.  and  1685-1686). 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.S.Q  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975.  as  amended  (42  U.S.C.  §§6101- 
6107).  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 


Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism  (g) 
§§523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C  §3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  renUl  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statutels)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  mmplied. 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistanci?  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  r«sult  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  emploj-ment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C 
§§  276a  to  276a-7).  the  Copeland  Act  (40 
U.S.C  §  276c  and  18  U.S.C.  §  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§327-333).  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  wiih  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  «nd  acquisition  is  SI  0,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Eiivironmental  Policy  Ac~t 
of  1969  (P.L  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 


evaluation  of  flood  hazards  in  noo<lplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
(x)astal  Zone  Management  Act  of  1972  (16 
U.S.C  §§1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  17b(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C.  §  7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Aci  of  1974,  as 
amended.  (PL  93-523);  and  (h)  prote«:tion  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973.  as  amended.  (P.L  93- 
205). 

1 2.  Will  comply  with  the  Wild  and  Scentt 
Rivers  Act" of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenii 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966  as 
amended  (16  U.S.C  470).  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U  S  C 
469a-l  et  seq.). 

14.  Will  comply  wi«h  P.L  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  8»-544.  as 
amended.  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  acti\ities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  rt?quired 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

.Signature  of  authorized  certifying  official: 

Title: 


Applicant  organization: 
Date  submitted: 
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Attadunent  E 


Attachment  E 


as.  PepartmenJof  Health  and  Human  Services 

Certification  Regarding  Drug-Free  Workplace  Requiremente" 
Granteis  Other  Than  Individuals 


By  tlgnlng  tnd/or  «iibmlttlng  this  applicatl^  or  grant  agreement,  the  grantee  it  providing  the  eertifieatlon 
eet  out  belom 

Thii  CCTtififitioB  ii  ffqnirrd  by  rrgulit ions  '»i^""">'i"e  *^  Hnig-Free  Wnrkplace  Act  of  1988.45  CFR  Put  78l  Sut)part 
F. 'nKregiiUtioitt,publitliedmtheMay2S,199(  Federal  Rcgkter.  require  cerdfkatiooby'graaieestlut  they  wiDaiUiitaia 
adnig-freeworlq>iaoe.  Thecertifkatiooaetoittfa  dowisaauteriilrepresenUtk»of  faanpoowUdireliaMewiDlieplaoed 
i»hea  the  Depertaent  of  Health  and  Human  Sei  nee*  (HHS)  detenaines  to  «wird  the  graat  Ifititlaterdeteraiiaedthat 
the  graatee  IcBonni^  leadered  a  fjOse  certifKai  KM,  or  oUterwise  violates  tte 

Aia»  HHS.  n  ad(fitk»  to  aay  other  remedies  «va  table  to  the  Federal  Gowraowat,  Buy  takea  acdoa  aatharized  oader  the 
Drag-Free  Woricpiace  Act  False  certificatioao  wolatioa  of  the  ccrtiricition  shafl  be  grouads  for  suspciioo  of  payments, 
wspenaoa  or  termination  of  grants,  or  goveram  atwide  saspeasioa  or  debanaeat 

Workplaces  under  grants,  for  grantees  other  t  laa  iadividuals,  accd  aot  t>e  identified  on  the  cettiBcatioB,  IfkaowB,they 
may  be  ideatifiedm  the  graat  applicatioa.  Ifthei  rantee  does  aot  ideatify  the  workplaces  at  the  time  of  appGcalion,  or  npoa 
award,  if  there  is  ao  application,  the  grantee  an  st  keep  the  identity  of  the  workpIace(s)  on  file  ia  its  office  and  make  the 
information  available  for  Federal  inspection.  Fal  uretoideatifyall  known  worlcplacesconstitutesaviolationoftbegrantee's 
drug-free  workplace  requirements. 

Workplace  idfnti(intii?t  must  include  the  m  tual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
•nder  the  grant  takes  place.  Categorical  descri  Mions  auy  be  used  (e.g.,  all  vehicles  of  a  mass  transit  anthority  or  State 
highway  department  while  in  operation.  State  en  ployees  in  each  local  unemployment  office,  performers  m  concert  balls  or 
radio  studios.)  J 

U  the  workplace  identified  to  HHS  changes  iliring  the  performance  of  the  graat,  the  grattee  shaU  infona  the  «^^ 

the  change($),  if  it  previously  ideMified  the  worlplaces  in  question  (see  above). 

Defiakions  of  terms  in  the  Nonprocuremeit  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
coamon  rule  apply  to  this  certification.  Grantees'  attention  is  called,  m  particular,  to  the  following  definitions  from  these 
rules: 

ToatroUcd  substance*  means  a  controlled  s  ibstance  ia  Schedules  I  throu^  V  of  the  Controlled  Sidictaaces  Act  (21 
use  812)  and  as  further  defined  by  regulation  I  U  CFR  1308.11  through  1308.15). 

*Coavfctioa' means  a  finding  of  guUt  (inchk  ag  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  Iwth,  l>y  any 
judicial  body  charged  with  the  responsaNlity  to  ^ermine  violations  of  the  Federal  or  State  criminal  drag  statutes; 

"Criminal  drug  statute*  means  a  Federal  Or  non-Federal  criminal  statute  invohing  the  nunnfacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  nibstanoe; 

"Employee*  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  pant,  mduding:  (i) 
All  'direct  charge*  employees;  (ii)  all  'indirect  qiarge*  employees  unless  their  impact  or  involvement  is  inngnificant  to  the 
performance  of  the  grant;  and.  (iii)  temporary  eersonnel  and  consultants  who  are  directly  engaged  m  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantc  e's  payroll.  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  grantee  (e^.,  volunteers,  even  if  used  to  roe  it  a  matching  requirement;  consultants  or  bdependent  contractors  not  on 
the  grantee's  payroll;  or  employees  of  subredpi  ;nts  or  subcontractors  in  covered  workplaces). 

The  grantee  certffiee  tttat  It  will  or  will  com  nue  to  provide  a  drug-free  workplace  l>y: 

(a)  Publishing  a  statement  notifying  employ  es  that  the  unlawful  manufacture,  distributioo,  dispeasiag,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  tt  i  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibitioo; 

(b)  Establishing  an  ongoing  drug-free  aware  less  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workpb  ce;  (2)  The  grantee's  policy  of  maiataining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabiliution,  and  e  nployee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occu  ring  m  the  workplace; 

(c)  Making  it  a  requirement  that  each  empli  lyee  to  be  engaged  in  the  performance  of  the  grant  be  g^n  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statemeni  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  wilL 

(1)  Abide  by  the  terms  of  the  statement;  ai  d,  (2)  Notify  the  employer  in  writing  of  his  or  her  conyiotioo  for  a  m>lation 
of  a  criminal  dn^  statute  occurring  in  the  worl  place  no  later  than  five  calendar  days  after  such  conviction; 

(c)  Notifying  the  agency  in  writing,  within  t(  a  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  aaual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  aotioe, 
iadudtng  position  title,  to  every  grant  ofTicer  or  other  designee  on  whose  grant  aaivity  the  conviaed  em|4oyee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  indude  the 
identification  number(s)  of  each  affected  grand 
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req^^*5a°?SL\SS^^^^^^^ 
"ofoJSS.-^S'Ip^pr^^e'l^^^^^^^^ 

SlS^i^HSHft^mUt^  *^^  provided  below  the  sfte(8)  for  the  pertormanee  of  wortt  done  In 
nneeUon  with  the  specific  grant  (use  attachmenu,  H  needed): 

PUce  of  Perfomaace  (Street  address,  Oty,  Conaty,  State.  ZIP  Code) 


^«*  —  i/lAew  are  wortqtUiecs  on  file  that  an  not  identified  here. 


pvcrsighi.  Office  of  Managemeat  tad  Acquisitioa.  Departmeat  of  Heakh  and  Humaa  Services.  RoomSnS  S 
Indepeadeace  Avenue,  S.W,  Washington,  D.C  20201.  "»»«•  awwx*,  Koom  ai  /-u,  a» 


"N 


KMOFMMrS    B««lM4MaylffM 
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Attachment  F 

Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  f>articipant  in  accordance  with 
45  CFR  Part  76.  certifies  to  the  best  of 
its  knowledge  and  believe  that  it  and  its 
principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency: 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or 
local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (1)  (b) 
of  this  certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide- 
ihe  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
certification.  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Human  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension.  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction."  provided  below  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 


Certificatii  >n  Regarding  Debarment, 
Suspensio  i.  Ineligibility  and  Voluntary 
Exclusion-  -Lower  Tier  Covered 
Transactic  ns  (To  Be  Supplied  to  Lower 
Tier  Partic  ipants) 

By  signi  ig  and  submitting  this  lower 
tier  propoi  al,  the  prospective  lower  tier 
participan ;,  as  defined  in  45  CFR  Part 
76,  certifit  s  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  are  n  it  presently  debarred, 
suspendec .  proposed  for  debarment, 
declared  i  leligible,  or  voluntarily 
excluded  rom  participation  in  this 
transactio  i  by  any  federal  department  or 
agency. 

(b)  whei  e  the  prospective  lower  tier 
participan  t  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attac  i  an  explanation  to  this 
proposal. 

Tne  pro  spective  lower  tier  participant 
further  ag  ees  by  submitting  this 
proposal  I  lat  it  will  include  this  clause 
entitled  "certification  Regarding 
Debarmeilt,  Suspension,  Ineligibility, 
and  Volui  tary  Exclusion — Lower  Tier 
Covered "  ransactions.  "without 
modificat  on  in  all  lower  tier  covered 
transactio  is  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Attachme  nt  G 


Order  12372— State  Single 
"Contact 


Executive 
Points  of 

Arizona 

Mrs.  Jani<  e  Dunn,  ATTN:  Arizona  State 
Clearin  jhouse,  3800  N.  Central 
Avenu* .  14th  Floor,  Phoenix,  Arizona 
85012.  JTelephone  (602)  280-1315 

Arkansas 
Tracie  L. 


Zopeland,  Manager,  State 
Clearin  'house.  Office  of 

'emmental  Services, 
ifc!nt  of  Finance  and 
injstration,  P.O.  Box  3278,  Little 
rkansas  72203.  Telephone 
2-1074 


Intergo 
Depart 
Admi 
Rock. / 
(501) 


6  12- 


Califomii 

Glenn  St(  ber 
of  Planh 
Street 
Telephb 


Delaware 


m  ;i 


Ms.  Fra 
of 
Thoma  > 


.  Grants  Coordinator,  Office 
ing  and  Research,  1400  Tenth 
Sacramento,  California  95814, 
ne  (916) 323-7480 


ne  Booth,  State  Single  Point 
Contact,  Executive  Department, 

Collins  Building,  Dover, 
Delaware  19903.  Telephone  (302) 
736-3'  26 


District  c   Columbia 

Rodney  '  .  Hallman.  Stat0  Single  Point 
of  Con  act.  Office  of  Grants 
Manag  mient  and  Development.  717 
14th  Sfreet,  N.V\:.  Suite  500. 


Washington,  D.C.  20005,  Telephone 
(202) 727-6551 

Florida 

Florida  State  Clearinghouse, 
Intergoverrmiental  Affairs  Policy  Unit, 
Executive  Office  of  the  Governor. 
Office  of  Planning  and  Budgeting,  The 
Capitol,  Tallahassee,  Florida  32399- 
0001,  Telephone  (904)  488-8441 

Georgia 

Mr.  Charles  H.  Badger.  Administrator, 
Georgia  State  Clearinghouse,  254 
Washington  Street,  S.W.,  Atlanta, 
Georgia  30334,  Telephone  (404)  656- 
3855 

Illinois 

Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  Governor,  107 
Stratton  Building,  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 

Indiana 

Jean  S.  Blackwell,  Budget  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis,  Indiana  46204, 
Telephone  (317)  232-5610 

Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa 
Department  of  Economic 
Development,  200  East  Grand 
Avenue.  Des  Moines,  Iowa  50309. 
Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor. 
Department  of  Local  Government. 
1024  Capitol  Center  Drive.  Frankfort. 
Kentucky  40601,  Telephone  (502) 
564-2382 

Maine 

Ms.  Joyce  Benson,  State  Planning  Office, 
State  House  Station  #38,  Augusta. 
Maine  04333,  Telephone  (207)  289- 
3261 

Maryland 

Ms.  Mary  Abrams,  Chief,  Maryland 
State  Clearinghouse,  Department  of 
State  Planning,  301  West  Preston 
Street,  Baltimore,  Maryland  21201- 
2365,  Telephone  (301)  225-4490 

Massachusetts 

Karen  Arone.  State  Clearinghouse, 
Executive  Office  of  Communities  and 
Development,  100  Cambridge  Street, 
Room  1803,  Boston,  Massachusetts 
02202,  Telephone  (617)  727-7001 

Michigan 

Richard  S.  Pastula,  Director,  Michigan 
Department  of  Commerce,  Lansing, 
Michigan  48909?  Telephone  (517) 
373-7356 
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Mississippi 

Ms.  Cathy  Mallette.  Clearinghouse 
Officer.  Office  of  Federal  Grant 
Management  and  Reporting,  301  West 
Pearl  Street.  Jackson.  Mississippi 
39203,  Telephone  (601)  960-2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of 
Administration,  P.O.  Box  809,  Room 
430,  Truman  Building,  Jefferson  City. 
Missouri  65102.  Telephone  (314)  751- 
4834 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex, 
Carson  City,  Nevada  89710, 
Telephone  (702)  687-4065.  Attention: 
Ron  Sparks,  Clearinghouse 
Coordinator 

New  Hampshire 

Mr.  Jeffrey  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning, 
Attn:  Intergovernmental  Review, 
Process/James  E.  Bieber,  2V2  Beacon 
Street,  Concord,  New  Hampshire 
03301.  Telephone  (603)  271-2155 

New  Jersey 

Gregory  W.  Adkins,  Acting  Director. 
Division  of  Community  Resources, 
N.J.  Department  of  Community 
Affairs,  Trenton,  New  Jersey  08625- 
0803,  Telephone  (609)  292-6613. 
Please  direct  correspondence  and 
questions  to:  Andrew  J.  Jaskolka,  State 
Review  Process,  Division  of 
Community  Resources,  CN  814,  Room 
609,  Trenton.  New  Jersey  08625-0803. 
Telephone  (609)  292-9025 

New  Mexico 

George  Elliott.  Deputy  Director,  State 
Budget  Division,  Room  190,  Bataan 
Memorial  Building,  Santa  Fe,  New 
Mexico  87503.  Telephone  (505)  827- 
3640,  FAX  (505)  827-3006 

New  York 

New  York  State  Clearinghouse.  Division 
of  the  Budget,  State  Capitol.  Albany. 
New  York  12224,  Telephone  (518) 
474-1605 

North  Carolina 

Mrs.  Chrys  Baggett.  Director,  Office  of 
the  Secretary  of  Admin.,  N.C.  State 
Clearinghouse,  116  W.  Jones  Street, 
Raleigh,  North  Carolina  27603-8003, 
Telephone  (919)  733-7232 

North  Dakota 

N.D.  Single  Point  of  Contact,  Office  of 
Intergovernmental  Assistance,  Office 
of  Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  North 


Dakota  58505-0170,  Telephone  (701) 
224-2094 


Ohio 

Larry  Weaver,  State  Single  Point  of 
Contact,  State/Federal  Punas 
Coordinator,  State  Clearinghouse, 
Office  of  Budget  and  Management.  30 
East  Broad  Street,  34th  Floor, 
Columbus,  Ohio  43266-0411, 
Telephone  (614)  466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin.  Associate  Director. 
Statewide  Planning  Program. 
Department  of  Administration. 
Division  of  Planning.  265  Melrose 
Street.  Providence,  Rhode  Island 
02907,  Telephone  (401)  277-2656. 
Please  direct  correspondence  and 
questions  to:  Review  Coordinator. 
Office  of  Strategic  Planning 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street, 
Room  477,  Columbia,  South  Carolina 
29201,  Telephone  (803)  734-0494 

Tennessee 

Mr.  Charies  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville,  Tennessee  37219, 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams,  Governor's  Office 
of  Budget  and  Planning,  P.O.  Box 
12428,  Austin,  Texas  78711. 
Telephone  (512)  463-1778 

Utah 

Utah  State  Clearinghouse,  Office  of 
Planning  and  Budget,  ATTN;  Carolyn 
Wright,  Room  116  State  Capitol,  Salt 
Lake  Citv,  Utah  84114.  Telephone 
(810) 538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant 
Director.  Office  of  Policy  Research  & 
Coordination.  Pavilion  Office 
Building,  109  State  Street,  Montpelier. 
Vermont  05602.  Telephone  (801)  828- 
3326 

West  Virginia 

Mr.  Fred  Cutlip,  Director,  Community 
Development  Division,  West  Virginia 
Development  Office.  Building  #6. 
Room  553.  Charleston.  West  Virginia 
25305.  Telephone  (304)  348-1010 

Wisconsin 

Mr,  William  C.  Carey.  Federal/State 
Relations.  Wisconsin  Department  of 
Administration.  101  South  Webster 
Street.  P.O.  Box  7864.  Madison. 


Wisconsin  53707.  Telephone  (608) 
266-0267 

Wyoming 

Sheryl  Jeffries.  State  Single  Point  of 
Contact.  Herschler  Building.  4th 
Floor,  East  Wing,  Cheyenne, 
Wyoming  82002.  Telephone  (307) 
777-7574 

Guam 

Mr.  Michael  ].  Reidy,  Director,  Bureau 
of  Budget  and  Management  Research. 
Office  of  the  Governor,  P.O.  Box  2950. 
Agana,  Guam  96910.  Telephone  (671) 
472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning 
and  Budget  Office.  Office  of  the 
Governor.  Saipan,  CM,  Northern 
Mariana  Islands  96950 

Puerto  Rico 

Norma  Burgos/Jose  H.  Caro,  Chairman/ 
Director,  Puerto  Rico  Planning  Board, 
Minillas  Government  Center,  P.O.  Box 
41119,  San  Juan,  Puerto  Rico  00940- 
9985,  Telephone  (809)  727-4444 

Virgin  Islands 

Jose  L.  George,  Director.  Office  of 
Management  and  Budget,  #41 
Norregade  Emancipation  Garden 
Station.  Second  Floor,  Saint  Thomas. 
Virgin  Islands.  00802.  Please  direct 
correspondence  to:  Linda  Clarke. 
Telephone  (809) 774-0750 

Attachment  H 

Certification  Regarding  Lobbying 

Certification  for  Contracts.  Grants, 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  hy  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Memt)er  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  then  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
a  Member  of  Congress,  an  officer  or 
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employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  this  Federal  contract,  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Form-LLL, 
"Disclosure  Form  to  Report  Lobbying," 
in  accordance  with  its  instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
imder  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 


1352,  title  31,  U.S.  Code.  Any  person 
who  feilsSo  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  or  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

State  for .  /xin  Guarantee  and  Loan 
Insurana 

The  un  iersigned  states  to  the  best  of 
his  or  hei  knowledge  and  belief,  that: 

If  any  f  mds  have  been  paid  to  any 
person  fo  -  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connectic  n  with  this  commitment 
providinj  for  the  United  States  to  insure 
or  guaran  tee  a  loan,  the  undersigned 
shall  con  plete  and  submit  Standard 
Form-LLL,  "Disclosure  Form  to  Report 


Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  statement 
shall  be  subject  to  a  civil  penalty  or  not 
less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 

Signature 

fitie 

Organization 


Date 
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1.     Type  o(  Federal  Actiba: 

□  a.  contract 
b.  grant 
c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 
'.   loan  insurance 


DISCLOSURE  OF  LOBBYING  ACnviTIES 

Complete  this  form  to  ditdoae  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Appre«*4  br  OMB 


2.     Status  ot  Federal  Action: 

I     I  a.  bid/offer/application 
—    b.  initial  award 
c  post-award 


4.     Name  and  Address  of  Reporting  Entity: 


D     Prime 


O    Subawardee 

Tier  ^^^  ,  if  known: 


Congressional  District  rf  known: 


6.     Federal  Oepartment/Agency: 


•.     Federal  Action  Number,  if  known: 


10.  a.  Name  and  Address  of  Lobbying  Entity 

lif  indrviduil.  laU  nami   f'rs!  name.  Mlh 


3.     Report  Type: 

□  a.  initial  filing 
b.  material  change 

For  Material  Change  Only: 

y««r  quarter 

date  of  last  report  


S.     H  Reporting  Entity  in  No.  4  it 
and  Address  of  Prime: 


t.  Enter  Htntt 


Congressional  District  if  known: 


Federal  Program  Name  Description: 


Cf  DA  Number,  if  tppUcable 


9.     Award  Amount  if  known: 
% 


b.  individiials  Performing  Services  Undudtng  address  if 
different  from  No.  WaJ 
(last  name,  first  name.  Mln 


11.  Amount  of  Payment  (check  all  that  apply): 

^ D  actual       D  planned 


Uttach  Comtnuation  S>»«Wi>  jf-Ul-A.  rf  ngegiM/yi 


12.  Form  of  Payment  (check  aff  ^at  appfyl: 
D    a.  cash 

O    b.  in4und;  spedfy:  ruture 

value   


13.  Type  of  Payment  (dteck  all  that  appfyh 

O  a.  retainer 

O  b.  or>e-time  fee 

O  c.  commission 

Q  d.  contingent  fee 

□  e.  deferred 

O  f.  other  specify: 


^*    Si2ilS2^'^!I12L!!!r*?"  r*^"*Tl^  '*-^.  ^"'»""««  «•««  »*«•<»>  ol  Swice.  inchNling  officeHs),  cmpioyM<s>. 
or  Membctts)  contacted  for  Payment  IndKaled  in  Item  11: 


Ull»d>  ContinuMlion  Shtnlji  Sf^a-\  ifntctiarv' 

IS.  Continuation  Sheetis)  SF-UI-A  attached:        D  Yes  D  No 


>us>  "■» .Jiit|r  , --iinir  immimiiiii 

II  t  tC    »U  llw  ■ttonnmn  «•  br  npencd  lo  it»  Coopwu  mm^ 

«•  tfi»  wfcifoi  *Kkmr*  thti  *•  ni^ita  la  •  n~w  p»Mhy  a*  noi  ton  thtn 
fo  BOO  *,g /«m  IMP*  ihw  I1ar^nc  IH  «Kh  wc4<  l«ii.j* 


Fc4enl  Use  Only: 


SignalMm  _ 
Prim  Name: 
rnfe:  


Tetcphofw  No- 


Dale:. 
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Attachment  I 

The  following  DHHS  regulations 
apply  to  all  applicants/grantees  under 
the  National  Youth  Sports  Program: 

Title  45  of  the  Code  of  Federal 
Regulations 

Part  16 — Procedures  of  the 

Departmental  Grant  Appeals  Board 
Part  74 — Administration  of  Grants  (non- 
governmental) 
Part  74 — Administration  of  Grants  (state 
and  local  governments  and  Indian 
Tribal  affiliates): 
Sections  74.62(a)    Non-Federal 

Audits 
74.173    Hospitals 
74.174(b)    Other  Nonprofit 

Organizations 
74.304    Final  Decisions  in  Disputes 
74  710    Real  Property.  Equipment 

and  Supplies 
74.715    General  Program  Income 
Part  75 — Informal  Grant  Appeal 

Procedures 
Part  76 — Debarment  and  Suspension 
form  Eligibility  for  Financial 
Assistance 

Subpart  F^Dnig  Free  Workplace 
Requirements 

Part  80 — Non-disc;rimJnation  Under 
Programs  Receiving  Federal 
Assistance  through  the  Department 
of  Health  and  Human  Services — 
Effectuation  of  Title  \1  of  thaCivil 
Rights  Act  of  1964 

Part  81 — Practice  and  Procedures  for 
hearings  under  Part  80  of  this  Title 

Part  84 — Non-discrimination  on  the 
Basis  of  Handicap  in  Programs 

Part  86 — Nondiscrimination  on  the  basis 
of  sex  in  the  admission  of 
individuals  to  training  programs 

Part  91 — Non-discrimination  on  the 
Basis  of  Age  in  Health  and  Human 
Services  Programs  or  Activities 
Receiving  Federal  Financial 
Assistance 

Part  92 — Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  States   . 
and  L^cal  Governments  Federal 
Register.  March  11.  1988) 

Part  93 — New  Restrictions  on  Lobbying 

Part  100 — Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities 

IFR  Doc.  94-301.19  Filed  12-7-94;  8:45  ami 
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New  and  Pending  Demonstration 
Project  Proposals  Sulmitted  Pursuant 
to  Section  1115(a)  of  the  Social 
Security  Act:  Novemtier,  1994 

agency:  Administration  lor  Children 
and  Families,  HHS. 


ACTION:  ^  otice 


SUMMARY  This  notice  lists  new 
proposal!  for  welfare  reform  and 
combine(  welfare  reform/Medicaid 
demon.sti  ation  projects  submitted  to  the 
Departm(  nt  of  Health  and  Human 
Services  luring  the  month  of  November, 
1994.  Fe<  eral  approval  for  the  proposals 
has  been  requested  pursuant  to  section 
1115  oft  e  Social  Security  Act.  This 
notice  al:  o  lists  proposals  that  were 
previous  y  submitted  and  are  still 
pending  i  decision  and  projects  that 
have  beei  i  approved  since  September 
27. 1994.  The  Health  Care  Financing 
Adminisi  ration  is  publishing  a  separate 
notice  foi  Medicaid  only  demonstration 
projects. 

COMMENT  I:  We  will  accept  written 
comment ;  on  these  proposals.  We  will, 
if  feasibh  .  acknowledge  receipt  of  all 
comment  s.  but  we  will  not  provide 
written  r(  sponses  to  comments.  We 
will.  hoM  ever,  neither  approve  nor 
disappro  e  any  new  proposal  for  at  least 
30  days  a  ^er  the  dale  of  this  notice  to 
allow  tin  e  to  receive  and  consider 
commeni  5.  Direct  comments  as 
indicatec  below. 

AODRESSMS:  For  speciFic  information  or 
questionjl  on  the  content  of  a  project 
contact  tl  e  State  contact  li.sted  for  that 
project. 

Reques  ;s  for  copies  of  a  projed  or 
comment  i  on  the  project  should  be 
addresse(  to:  Howard  Rolston, 
Adminisi  ration  for  Children  and 
Families,  370  L'Enfant  Promenade. 
S.W.,  Aei  ospace  Building,  7th  Floor 
West.  Wa  shington  DC  20447,  Fax:  (202) 
205-359J  Phone:(202)401-9220. 

SUPPLEMf  NTARY  INFORMATION: 
I.  Baclcgr  mnd 

Under  Jection  1115  of  the  Social 
Security  ,  ^ct  (the  Act),  the  Secretary  of 
Health  ar  d  Human  Services  (HHS)  may 
approve  i  esearch  and  demonstration 
project  pi  oposals  with  a  broad  range  of 
policy  oh  ectives. 

In  exer  lising  her  discretionary 
authority  the  Secretary  hat*  developed  a 
number  o  f  policies  and  procedures  for 
reviewini  proposals.  On  September  27. 
1994.  we  jublished  a  notice  in  the 
Federal  1  egister  (59  FR  49249)  that 
speci^ed  (1)  the  principles  that  we 
ordinaril;  will  consider  when  ' 
approvin  ;  or  disapproving 
demonstl  Jtion  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  pr  )cedures  we  exp>ect  States  to 
use  in  involving  the  public  in  the 
developnient  of  proposed  demonstration 
projects  t  nder  section  1115;  and  (3)  the 
procedur  «  we  ordinarily  will  follow  in 
reviewinf  demonstration  proposals.  We 


are  committed  to  a^ thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 


II.  Listing  of  New  and  Pending 
Proposals  for  the  Month  of  November. 
1994 

As  part  of  our  procedures,  we  are 
publishing  a  monthly  notice  in  the 
Federal  Register  of  all  new  and  pending 
propo.sals.  This  notice  contains 
proposals  for  the  month  of  November 
1994. 

Waiver  Title:  Arizona — Employing 
and  Moving  People  Off  Welfare  and 
Encouraging  Responsibility  Program 

Description:  Would  not  increase 
benefits  for  additional  children 
conceived  while  receiving  AFDC;  limit 
benefits  to  adults  to  24  months  in  any 
60  month  period;  allow  recipients  to 
deposit  up  to  $200/month  (with  50% 
disregarded)  in  Individual  Developmenr 
Accounts:  require  minor  mothers  to  live 
with  parents;  extend  Transitional  Child 
Care  and  Medicaid  to  24  months  and 
eliminate  the  100-hour  rule  for  AFDC- 
U  cases.  Also,  in  a  pilot  site,  would 
provide  individuals  with  short-term 
subsidized  public  or  private  OfT 
subsidized  by  grant  diversion  which 
includes  cashing-out  Food  Stamps. 

Date  Received:  8/3/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Gail  A.  Parin.  (602) 
542-4702. 

Waiver  Title:  California— Work  Pays 
Demonstration  Project  (Amendment). 

Description:  Would  amend  Work  Pays 
Demonstration  Project  by  adding 
provisions  to:  reduce  benefit  levels  by 
10%  (but  retaining  the  need  level); 
reduce  benefits  an  additional  15%  after 
6  months  on  assistance  for  cases  with  an 
able-bodied  adult;  time-limit  assistance 
to  able-bodied  adults  to  24  months,  and 
not  increase  benefits  for  children 
conceived  while  receiving  AFDC. 

Date  Received:  3/14/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contoct  Person.- Glen  Brooks.  (916) 
657-3291. 

Waiver  Title:  California — Assistance 
Payments  Demonstration  Project 
(Amendment). 

Description:  Would  amend  the 
Assistance  Payments  Demonstration 
Project  by:  exempting  certain  categories 
of  AFDC  families  from  the  State's 
benefit  cuts;  paying  the  exempt  cases 
based  on  grant  levels  in  effect  in 
California  on  November  1, 1992;  and 
renewing  the  waiver  of  the  Medicaid 
maintenance  of  effort  provision  at 
section  1902(c)(1)  of  the  Social  Security 
Act,  which  was  vacated  by  the  Ninth 
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Circuit  Court  of  Appeals  in  its  decision 

in  Beno  v.  Shalala. 

.  Date  Received:  8/26/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Michael  C.  Genest. 
(916) 657-3546. 

Waiver  Title:  California— Work  Pays 
Demonstration  Project  (Amendment). 

Description:  Would  amend  Work  Pays 
Demonstration  Project  by  adding 
provisions  to  not  increasing  AFDC 
benefits  to  families  for  additional 
children  conceived  while  receiving 
AFDC. 

Date  Received:  11/9/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Eloise  Anderson. 
(916)657-2598. 

Waiver  Title:  California— AFDC  and 
Food  Stamp  Compatibility 
Demonstration  Project. 

Description:  Would  make  AFDC  and 
Food  Stamp  policy  more  compatible  by 
making  AFDC  households  categorically 
eligible  for  Food  Stamps;  allowing 
recipients  to  deduct  40  percent  of  self- 
employment  income  in  reporting 
monthly  income;  disregarding  $100  per 
quarter  in  non-recurring  gifts  and 
irregular/infrequent  income; 
disregarding  undergraduate  student 
assistance  and  work  study  income  if 
payments  are  based  on  need:  reinstating 
food  stamp  benefits  discontinued  for 
failure  to  file  a  monthly  report  when 
good  cause  is  found  for  the  failure;  and 
simplifying  vehicle  valuation 
methodology. 

DateTleceived:  5/23/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Michael  C.  Genest. 
(916) 657-3546. 

Waiver  Title:  Georgia— Work  for 
Welfare  Project. 

Description:  Work  for  Welfare  Project. 
In  10  pilot  counties  would  require  every 
non-exempt  recipient  and  non- 
supporting  parent  to  work  up  to  20 
hours  per  month  in  a  state,  local 
government,  federal  agency  or  nonprofit 
organization;  extends  job  search:  and 
increases  sanctions  for  JOBS 
noncompliance.  On  a  statewide  basis, 
would  increase  the  automobile 
exemption  to  $4,500  and  disregard 
earned  income  of  childiBn  who  are  full- 
time  students. 

Date  Received:  6/30/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Nancy  Meszaros. 
(404) 657-3608. 

Waiver  Title:  Indiana— Manpower. 
Placement  and  Comprehensive  Training 
Program. 


Description:  Would  limit  AFDC 
benefits  to  24  months  for  "jobs-ready" 

individuals  assigned  to  a  placement 
track;  provide  preferential  treatment  in 
other  Federal  assistance  programs 
during  the  time  limit;  freeze  AFDC 
benefits  at  initial  payment  level  for  the 
24  months  and  Food  Stamp  benefits  for 
6  months  after  initial  employment;  not 
increase  AFDC  benefits  for  birth  of 
additional  children;  make  development 
of  personal  responsibility  agreement 
and  cooperation  with  self-sufficiency 
plan  a  condition  of  eligibility;  deny 
eligibility  to:  applicants  who  quit 
employment  without  cause  within  the 
prior  6  months,  individuals  convicted  of 
welfare  fraud,  and  parents  who  obtain 
physical  custody  of  children  for  sole 
purpose  of  obtaining  AFDC  eligibility; 
extend  grant  diversion  to  up  to  24 
months  and  allow  its  use  for  child  care 
and  training  and  development  projects; 
eliminate  100-hours  of  work  rule  for 
AFDC-UP;  require  children  to  attend 
school  and  be  immunized;  increase 
resource  limit  to  $1500;  extend 
transitional  child  care  to  18  months; 
provide  only  on^-time  JOBS  exemption 
for  care  of  child  under  3  years  of  age; 
eliminate  JOBS  participation  rate  and 
target  group  expenditure  requirements; 
impose  minimum  JOBS/E&T  sanction  of 
two  month  AFDC/Food  Stamp 
ineligibility;  eliminate  JOBS  exemption 
for  VISTA  volunteers,  recipients  living 
in  rural/hard  to  access  areas,  and  those 
employed  30  or  more  hours  per  week; 
extend  post-employment  support 
services,  including  case  management; 
require  minors  to  live  with  responsible 
adult;  requife  that  Food  Stamp  program 
fair  hearing  requests  be  in  writing;  enact 
other  changes  making  AFDC  and  Food 
Stamp  eligibility  and  JOBS/E&T 
compliance  rules  compatible  and 
allowing  eligibility  and  program 
services  to  be  administered  differently 
in  accordance  to  community  needs. 

Date  Received:  6/21/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  James  M.  Hmurovich, 
(317)  232-4704. 

Waiver  Title:  Kansas— Actively 
Creating  Tomorrow  for  Families 
Demonstration. 

Description:  Would,  after  30  months 
of  participation  in  JOBS,  make  adults 
ineligible  for  AFDC  for  3  years;  replace 
$30  and  1/3  income  disregard  with 
continuous  40%  disregard;  disregard 
lump  sum  income  and  income  and 
resources  of  children  in  school;  count 
income  and  resources  of  family 
members  who  receive  SSI;  exempt  one 
vehicle  without  regard  for  equity  value 
if  used  to  produce  income;  allow  only 


half  AFDC  benefit  increase  for  births  of 
a  second  child  to  families  where  the 
parent  is  not  working  and  eliminate 
increase  for  the  birth  of  any  child  if 
families  afready  have  at  least  two 
children;  eliminate  100-hour  rule  and 
work  history  requirements  for  UP  cases; 
expand  AFDC  eligibility  to  pregnant 
women  in  1st  and  2nd  trimesters; 
extend  Medicaid  transitional  benefits  to 
24  months;  eliminate  various  JOBS 
requirements,  including  those  related  to 
target  groups,  participation  rate  of  UP 
cases  and  the  20-hour  work  requirement 
limit  for  parents  with  children  under  6; 
require  school  attendance;  require 
minors  in  AFDC  and  NPA  Food  Stamps 
cases  to  live  with  a  guardian;  make  work 
requirements  and  penalties  in  the  AFDC 
and  Food  Stamp  programs  more 
uniform:  and  increase  sanctions  for  not 
cooperating  with  child  support 
enforcement  activities. 

Date  Received:  7/26/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Faith  Spencer  (913) 
296-0775. 

Waiver  Title:  Maine— Project 
Opportunity. 

Description:  Increase  participation  in 
Work  Supplementation  to  18  months; 
use  Work  Supplementation  for  aay 
opening;  use  diverted  grant  funds  for 
vouchers  for  education,  training  or 
support  services;  and  extend 
transitional  Medicaid  and  child  care  to 
24  months. 

Date  Received:  8/5/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Susan  L.  Dustin  (207) 
287-3106. 

Welfare  Title:  Maryland— Welfare 
Reform  Project. 

Description:  Statewide,  eliminate 
increased  AFDC  benefit  for  additional 
children  conceived  while  receiving 
AFDC  and  require  minor  parents  to 
reside  with  a  guardian.  In  pilot  site, 
require  able-bodied  recipients  to  do 
community  service  work  after  18 
months  of  AFDC  receipt;  impose  full- 
family  sanction  on  cases  where  JOBS 
non-exempt  parent  fails  to  comply  with 
JOBS  for  9  months;  eliminate  100-hour 
rule  and  work  history  requirements  for 
AFDC-UP  cases;  increase  both  auto  and 
resource  limits  to  $5000;  disregard 
income  of  dependent  children;  provide 
one-time  payment  in  lieu  of  ongoing 
assistance;  require  teens  parent  to 
continue  education  and  attend  family 
health  and  parenting  classes;  extend 
JOBS  services  to  unemployed  non- 
custodial parents;  and  for  work 
supplementation  cases  cash-out  food 
stamps. 
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Dote  Received:  3/1/94. 

7>pe.AFDC 

Current  Status:  Pending. 

Contact  Person:  Katherine  L.  Cook 
(410) 333-0700. 

Waiver  Title:  Massachusetts — 
Eoiployment  Support  Program. 

Description:  Would  end  cash 
assistance  to  most  AFDC  families, 
requiring  recipients  who  could  not  find 
full-time  unsubsidized  employment 
after  60  days  of  AFDC  receipt  to  do 
community  service  and  job  search  to 
earn  a  cash  "subsidy"  that  would  make 
family  inccHDe  equal  to  the  applicable 
payment  standard:  provide  direct 
distribution  of  child  support  collections 
to,  and  cash-out  food  stamps  for,  those 
who  obtain  jobs;  continue  child  care  for 
working  families  as  long  as  they  are 
income-eligible  (but  requiring  sliding 
scale  co-payment);  restrict  JOBS 
education  and  training  services  to  those 
working  at  least  25  hours  per  week; 
extend  transitional  Medicaid  for  a  total 
of  24  mohths;  and  require  teen  parents 
to  live  with  guardian  or  in  a  supportive 
living  arrangement  and  attend  school. 

Date  Received:  3/22/94. 

Type:  Conxbined  AFDCYMedicaid. 

Current  Status:  Pending. 

Contact  Person:  Joseph  Gallant  (617) 
727-9173. 

Waiver  Title:  Mississippi — A  New 
Direction  Demonstration  Program. 

Description:  Two  work  programs 
would  be  implemented  in  different 
locales,  one  of  which  would  expand 
earned  income  disregards,  and  the  other 
would  emphasize  work 
supplementation.  Statewide,  would 
eliminate  increased  AFDC  benefit  for 
additional  children  conceived  while 
receiving  AFDC,  require  school 
attendance  and  immunizations,  and 
implement  other  provisions. 

Dote  Received:  12/10/93. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Larry  Temple  (703) 
538-2440. 

Waiver  Title:  Missouri — Families 
Mutual  ilesponsibility  Plan. 

Description:  Require  minor  parents  in 
live  at  home  or  in  other  adult- 
supervised  setting;  disregard  parental 
income  of  minor  parents  if  less  than 
100%  of  Federal  Poverty  Guidelines; 
disregard  earnings  of  minor  parents  if 
they  are  students;  provide  option  to 
standard  Bling  unit  requirements  for 
households  with  minor  parents; 
eliminate  work  history  and  100-hour 
rule  for  two-parent  families  under  21  yrs 
old:  exclude  the  value  of  one 
automobile. 

Date  Received:  8/ 1 5/94. 

Tvpe:  AFDC. 


Curreni  Stotus:  Pending. 

Contac  Person;  Greg  Vadner  (314) 
751-3124 

Waiver  Title:  Montana — Achieving 
hidepend^nce  for  Montanans. 

Description:  Would  establish:  (1)  Job 
Supplement  Program  consisting  of  a  set 
of  AFDC-Mated  benefits  to  assist 
individuals  at  risk  of  beoMning 
dependeniuipon  welfare;  (2)  AFDC 
PathwaysProgram  in  wliich  all 
applicants  must  enter  into  a  Family 
Investment  Contract  and  adults'  benefits 
would  be  limited  to  a  maximum  of  24 
months  for  single  parents  and  18 
m<mths  fc^  AFDC-UP  families;  and  (3) 
Communfty  Services  Program  requiring 
20  hours  fer  week  for  individuals  who 
reach  the  AFDC  time  limit  but  have  not 
achieved  telf-suffidency.  The  office 
culture  w6uld  also  be  altered  in 
conjunctian  with  a  program  offering  a 
variety  of  components  and  services;  and 
simplify/ibiify  AFDC  and  Food  Stamp 
intake/ eligibility  process  by:  (1) 
Eliminatiig  AFDC  deprivation 
requiremait  and  monthly  repwting  and 
Food  Staif  p  retrospective  budgeting;  (2) 
imifying  program  requirements;  (3) 
simplifying  current  income  disregard 
policies.  Specific  provisions  provide  for 
cashing  o«t  food  stamps,  expanding 
eligibility  fcM-  two-prarent  cases, 
increasinfl  earned  income  and  child  care 
disregards  and  resource  limits,  and 
extending  transitional  child  care. 

Date  Rdceived:  4/19/94. 

Type:  Qmibined  AFDC/Medicaid. 

CurreniStatus:  Pending. 

Contoc^Plerson:  Penny  Robbe  (406) 
444-19171 

IVoiVer  tryt/e.  Nebraska— Welfare 
Reform  V^feiver  Demonstration.' 

Description:  Would  assign  recipients 
with  menial,  emotional  or  physical 
barriers  to  self-sufficiency  or  who  do  not 
have  paretital  responsibility  for  the 
children  tb  a  Non-Time-Limited 
Program  aid  require  all  other  recipients 
to  choose  Either  a  Time-Limited,  Hi^ 
Disregard^  Program  or  a  Time-Limited, 
Altemati\ie  Benefit  Program.  Under  all 
three  proj  rams  would  eliminate 
increase  i  i  benefits  for  birth  of  children 
conceivet  while  receiving  AFDC;  raise 
resource  I  mits  to  $5,000  and  exclude 
the  value  )f  one  vehicle:  require  school 
attendanc »;  deem,  to  the  family,  income 
of  parents  living  with  a  minor  parent  in 
excess  of  ioo%  of  the  poverty  level,  but 
where  miBor  p>arent  lives 
independently,  secure  support  from  the 
minor's  parents.  Under  the  Time- 
Limited,  9igh  Disregards  Program, 
would  provide  cash  assistance  for  a  total 
of  24  months  during  a  48  month  period 
(with  proi  isions  for  certain  exemptions 
and  exten  nons);  cash-out  Food  Stamps;- 


reduce  AFDC  payments,  but  replace 
earned  income  disregards  with  a 
disregard  of  60%  of  earned  inctMne; 
require  all  adult  wage  earners  to 
participate  in  educational  job  skills 
training,  woik  expoience.  intensive  job 
search,  or  employment;  make 
employment  a  JOBS  component,  but 
only  for  a  job  deemed  to  lead  to  self- 
sufficiency;  extend  job  search 
reqiuiements;  require  both  parents  in 
two-parent  Camilies  to  participate  in 
JOBS:  impose  first  JOBS  sanction  for  a 
least  one  month,  the  second  for  at  least 
90  days  and  the  third  permanently; 
extend  traiKitional  Medicaid  and  diild 
care  to  24  months;  eliminate  100  hour 
rule  and  work  place  attachment 
requirements  for  AFDC-UP  cases. 
Under  the  Time  Limited,  Ahemative 
Benefit  Program  the  same  provisions 
would  apply  except  that  recipients  of 
this  program  would  have  somewhat 
higher  benefits,  but  with  the  current 
earned  income  disregards. 

Date  Received:  10/4/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Dan  Cillessen,  (402) 
471-9270. 

Waiver  Title:  New  Hampshire — 
Earned  Income  Disregard  Demonstration 
Project. 

Description:  AFDC  applicants  and 
recipients  would  have  the  $200  plus  Vz 
the  remaining  earned  income 
disregarded. 

Date  Received:  9/20/93. 

Type:  AFDC 

Current  Status:  Pending. 

Contact  Person:  Avis  L.  Crane,  (603) 
271-4255. 

Waiver  Title:  New  Mexico— Untitled 
Project. 

Description:  Would  increase  vehicle 
asset  limit  to  $4500;  disregard  earned 
income  of  students;  develop  an  AFDC 
Intentional  Program  Violation  procedure 
identical  to  Food  Stamps;  and  allow  one 
individual  to  sign  declaration  of 
citizenship  for  entire  case. 

Date  Received:  7/7/94. 

Type;  AFDC 

Otrrent  Status:  Pending. 

Contact  Person:  Scott  Qiamberlin, 
(505) 827-7254. 

Waiver  Title:  North  Dakota— Training, 
Education,  Employment  and 
Management  Project. 

Description:  Would  require  families  to 
develop  a  social  contract  specifying 
time-limit  for  becoming  self-sufficient; 
combine  AFDC,  Food  Stamps  and 
LIHEAP  into  single  cash  payment  with 
simplified  uniform  income,  expense  and 
resource  exclusions;  increase  income 
disregards  and  exempt  stepparent's 
income  for  six  months;  increase 
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resource  limit  to  $5000  for  one  recipient 
and  $8000  for  families  with  two  or  more 
recipients;  exempt  value  of  one  vehicle: 
eliminate  100-hour  rule  for  AFDC-UP; 
impose  a  progressive  sanction  for  non- 
cooperation  in  JOBS  or  with  child 
support;  require  a  minimum  of  32  hours 
of  paid  employment  and  non-paid  work; 
require  participation  in  EPSDT;  and 
eliminate  child  support  pass-through. 

Date  Received:  9/9/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Kevin  Iverson,  (701) 
224-2729. 

Waiver  Title:  Ohio— A  State  of 
Opportunity  Project. 

Description:  Three  demonstration 
components  proposed  would  test 
provisions  which:  divert  AFDC  and 
Food  Stamp  benefits  to  a  wage  pool  to 
supplement  wages  of  at  least  $8/hour; 
eliminate  100-hour  rule  for  UP  cases; 
provide  fill-the-gap  budgeting  for  12 
months  from  month  of  employment; 
increase  child  support  pass-through  to 
$75;  provide  a  one-time  bonus  of  $150 
for  paternity  establishment;  provide  an 
additional  6  months  of  transitional  child 
care;  increase  automobile  asset  limit  to 
$4500  equity  value;  require  regular 
school  attendance  by  6  to  19  year  olds; 
continue  current  LEAP  demo  waivers 
(i.e..  eUminate  many  JOBS  exemptions 
and  provide  incentive  payments  and 
sanctions);  and  disregard  JTPA  earnings 
without  time  limit. 

Date  Received:  5/28/94.    . 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Joel  Rabb,  (614)  466- 
3196. 

Waiver  Title:  Oklahoma— Mutual 
Agreement,  A  Plan  for  Success. 

Description:  Oklahoma  Five  pilot 
demonstrations  would  test  provisions 
which:  (1)  Eliminate  100-hour  rule  for 
UP  cases;  (2)  increase  auto  asset  level  to 
$5000:  (3)  time-limit  AFDC  receipt  to 
cases  with  non-exempt  JOBS 
participants  to  36  cumulative  months  in 
a  60  month  period  followed  by 
mandatory  workfare  program;  (4) 
provide  intensive  case  management;  and 
(5)  apply  fill-the-gap  budgeting. 

Date  Received:  2/24/94. 

Type;  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Raymond  Haddock. 
(405) 521-3076. 

Waiver  Title:  Oregon— Expansion  of 
the  Transitional  Child  Care  Program. 

Description:  Provide  transitional  child 
care  benefits  without  regard  to  months 
of  prior  receipt  of  AFDC  and  provide 
benefits  for  24  months. 

Dated  Received:  8/8/94. 

Type:  AFDC. 


Current  Status:  Pending. 
Contact  Person:  Jim  Neely,  (503)  945- 
5607. 

Waiver  Title:  Oregon— Increased 
AFDC  Motor  Vehicle  Limit. 

Description:  Would  increase 
automobile  asset  limit  to  $9000. 

Dated  Received:  11/12/93. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Jim  Neely,  (503)  945- 
5607. 

Waiver  Title:  Pennsylvania— School 
Attendance  Improvement  Program. 

Description:  In  7  sites,  would  require 
school  attendance  as  condition  of 
eligibility. 

Dated  Received:  9/12/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Patricia  H.  O'Neal , 
(717)  787-4081. 

Waiver  Title:  South  Carolina— Self- 
Sufficiency  and  Parental  Responsibility 
Program. 

Description:  In  pilot  sites,  would 
increase  earned  income  disregards; 
disregard  earned  income  of  children, 
interest,  dividends,  and  payments  by 
the  Employment  Security  Commission 
or  DOD,  and  allow  stepparents  same 
earnings  disregard  as  recipients;  relax 
parental  deprivation  requirements  for 
AFDC-U  cases;  disregard  the  cash  value 
of  one  vehicle  and  life  insurance  and 
increase  resource  limit  to  $3000;  and 
require  participants  to  comply  with 
individualized,  time-limited,  self- 
sufficiency  plan  as  a  condition  of 
welfare  receipt,  placing  recipients  in 
public  or  private  work  experience  if  an 
imsubsidized  job  is  not  found. 

Dofed  Received:  6/13/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Linda  Martin,  (803) 
737-6010. 

Waiver  Title:  Washington— Success 
Through  Employment  Program. 

Description:  Eliminate  100-hour  rule 
and  work  history  requirements  for 
AFDC-UP  cases  and  subtract  client 
earnings  from  55  percent  of  the  State 
need  standard  rather  than  the  payment 
standard. 

Dated  Received:  11/16/93. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Laurel  Evans,  (206) 

438-8268. 

III.  Listing  of  Approved  Proposals  Smce 
September  27, 1994 

JVoiver  Tjt/e;  Michigan— To 
Strengthen  Michigan  Families. 

Contact  Person:  Daniel  Cleary,  (517) 
335-0015. 


Waiver  Title:  New  Yoric— New  York's 
Welfare  Reform  Agenda:  A  Jobs  First 
Strategy. 

Contact  Person:  Diane  Bailareeon, 
(518) 474-9475. 

Waiver  Title:  Pennsylvania- 
Pathways  to  bidependence. 

Contact  Person:  Patricia  H.  O'Neal. 
(717)  787-4081. 

IV.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  an  AFDC  or 
combined  AFDC/Medicaid  proposal 
should  be  directed  to  the 
Administration  for  Children  and 
Families  (ACF)  at  the  address  listed 
above.  Questions  concerning  the  content 
of  a  proposal  should  be  directed  to  the 
State  contact  listed  for  the  proposal. 
(Catalog  of  Federal  Domestic  Assistance 
Program.  No.  93562;  Assistance  Pa>Tnent»— 
Research.) 

Dated:  December  1. 1994. 
Howard  Rolston, 

Director.  Office  of  Policy  and  Evaluation 
IFR  Doc.  94-30123  Filed  12-7-94;  8:45  am] 

Biumo  coos  4iM-ei-p 


Food  and  Drug  Administration 
[Docket  No.  93F-0037] 

Kalsec,  inc.;  Withdrawal  of  Food 
Additive  Petition 

AGENCV<  Food  and  Drug  Administration 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  2A4339)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  tetrahydro- 
isohumulones  and  hexahydro- 
isohumulones  derived  from  hop  alpha 
acids  as  flavoring  agents  in  beer. 
FOR  FURTHER  INFORMATION  CONTACT:' 
James  C.  Wallwork.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington.  DC  20204. 
202-418-3078. 

SUPPt.EMENTARV  INFORMATION:  hi  the 
Federal  Register  of  February  26, 1993 
(58  FR  11609),  FDA  announced  that  a 
food  additive  petition  (FAP  2A4339) 
had  been  filed  by  Kalsec.  Inc.,  P.O.  Box 
511,  Kalamazoo.  MI  49005-0511.  The 
petition  proposed  that  the  food  additive 
regulations  in  §  172.560  Modified  hop 
extract  (21  CFR  172.560)  be  amended  to 
provide  for  the  safe  use  of  tetrahydro- 
isohumulones  and  hexahydro- 
isohumulones  derived  from  hop  alpha 
acids  as  flavoring  agents  in  beer.  Kalsec 
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Inc.  has  now  withdrawn  the  petition 
without  prejudice  to  a  future  filing  (21 
CTR  171.7). 

Dated:  November  28, 1994. 
AlaaM.  Ruiis, 

Acting  Director.  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  94-30109  Filed  12-7-94;  8:45  am) 
MJJNe  COM  4t«»«1-r 


[Doc«ietNo.94F-040q 

NutraSweet  Co.;  Rling  of  Food 
AddMve  Petition 

AQOICV:  Food  and  Drug  Administration. 
ACTION:  Notice. 

StMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  NutraSweet  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  aspartame  as  a  general 
purpose  sweetener. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  January  9, 1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

KM  nNVTNCR  INFOMMATION  CONTACT:  F. 
Owen  Fields,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-207),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204,  202-41S-3109. 
SUPPLEMCNTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  5A4439)  has  been  filed  by 
the  NutraSweet  Co..  1751  Lake  Cook 
Rd..  Deerfield,  IL  60015-5239.  The 
petition  proposes  that  the  food  additive 
regulations  in  §  172.804  Aspartame  (21 
CFR  172.804)  be  amended  to  provide  for 
the  safe  use  of  aspartame  as  a  general 
purpose  sweetener.  The  proposed 
amendment  would  consolidate  all 
existing  use  categories  and  permit  minor 
additional  uses  not  allowed  by  the 
existing  regulation. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  r^ulations  promul^ted 
under  the  National  Environmental 
Policy  Act,  (40  CFR  1501.4(b)),  Uie 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 


persons  n  ay.  on  or  before  January  9. 
1995,  sub  nit  to  the  Dockets 
Managem  9nt  Branch  (address  above) 
written  a  ounents.  Two  copies  of  any 
comment  t  are  to  be  submitted,  except 
that  indiv  tduals  may  submit  one  copy. 
Comment  s  are  to  be  identified  with  the 
docket  ni  mber  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  t^irough  Friday.  FDA  will  also 
place  on  itubUc  display  any 
amendments  to.  or  comments  on.  the 
petitioners  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If.  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  1  egister  in  accordance  with  21 
CFR  25.4  Kc). 

Dated:  >  ovember  23. 1994. 
Alan  M.  R  lUs, 

Acting  Dir  tctor.  Office  ofPiemaiket 
Approval,  Oenter  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  9k-30237  Filed  12-7-94;  8:45  am) 
MLUNQ  coda  4tM-0t-r 


[Docket  N ».  •3E-04471 

Oetermin  ation  of  Regulalory  Review 
Period  F(  w  Purposes  of  Patent 
Extensioh;  Cognex® 


AGENCY 
HHS. 
ACTION:  Notice. 


ood  and  Drug  Administration, 


SUMMARYJ  The  Food  and  Drog 
Adminisi  ration  (FDA)  has  determined 
the  reguli  itory  review  period  for 
Cognex®  and  is  publishing  this  notice 
of  that  d(  termination  as  required  by 
law.  FDA  has  made  the  determination 
because  t  f  the  submission  of  an 
applicatittn  to  the  Commissioner  of 
Patents  and  Trademarics,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  cl$ims  that  human  drug  product. 
ADORESSis:  Written  comments  and 
petitionsishould  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Fodji  and  Drug  Administration, 
rm.  l-23i  12420  Parklawn  Dr., 
RockvilM,  MD  20857. 
FOR  FURT  4ER  INFORMATION  CONTACT: 

Brian  J.  I  [aUcin.  Office  of  Health  Affairs 
(HFY-20  .  Food  and  Drug 
Adminis  ration.  5600  Fishers  Lane, 
Rockvilh  .  MD  20857.  301-443-1382. 
SUPPLBM  NTARY  INFORMATION:  The  Drug 
Price  Coi  ipetition  and  Patent  Term 


Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  Iw  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  Fw  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  imtil  &e  approval 
phase  begins.  -The  approval  phase  starts 
with  the  initial  submission  of  an 
apphcation  to  maricet  the  human  drug 
product  and  continues  imtil  FDA  grants 
permission  to  market  the  drug  product 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extensicm  that  the 
Onnmissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  mariieting 
the  human  drug  product  Cognex® 
(tacrine  hydrochloride).  Cognex®  is 
indicated  fo*  the  treatment  of  mild  to 
moderate  dementia  of  the  Alzheimer's 
type.  Subsequent  to  this  approval,  the 
Patent  and  Trademark  Office  received  a 
patent  term  restoration  application  for 
Cognex®  (U.S.  Patent  No.  4. 816.456) 
from  William  K.  Summers,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  April  20, 
1994,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
Cognex®  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  detmnine  the  products's 
regulatory  review  period. 

PDA  has  determmed  that  the 
applicable  regulatory  review  period  for 
Cognex®  is  2,289  days.  Of  this  time. 
1.095  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  1.194  days  occurred  during  the 
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approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(1)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective:  June 
6, 1987.  FDA  has  verified  the 
applicant's  claim  that  June  6, 1987,  was 
the  date  the  investigational  new  drug 
application  (IND)  became  effective. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  June  4. 1990.  The 
applicant  claims  June  1. 1990,  as  the 
date  the  new  drug  application  (NDA)  for 
Cognex®  (NDA  20-070)  was  initially 
submitted.  However,  FDA  records 
indicate  that  NDA  20-070  was 
submitted  on  June  4, 1990. 

3.  The  date  the  application  was     . 
approved:  September  9, 1993.  FDA  has 
verified  the  applicant's  claim  that  fvIDA 
20-070  was  approved  on  September  9. 
1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  531  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  February  6, 1995,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  June  6, 1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1.  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  29, 1994. 
Stuart  L.  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 
IFR  Doc.  94-30235  Filed  12-7-94;  8:45  ami 
BILUNG  COOC  4160-01-F 
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National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  follouring 
meeting: 

Name  of  Committee:  National  Institute  on 
Deafiness  and  Other  Communication 
Disorders  Special  Emphasi.s  Panel. 

Dates:  December  13, 1994. 

Time:  12:00  noon  to  2:00  p.m. 

P/oce:  6120  Executive  Boulevard.  Room 
400C,  Rockville,  MD  20852. 

Contact  Person:  Man\\ra  Semmes.  Ph.D.. 
Acting  Chief.  Scientific  Review  Branch,  NIH. 
NIDCD,  EPA  Room  400C.  6120  Executive 
Boulevard.  MSC  7180.  Bethesda.  MD  20892- 
7180.  301/496-8683. 

Purpose/ Agenda :To  review  and  evaluate  a 
grant  application 

The  meeting,  which  will  be  conducted  as 
a  telephone  conference  call,  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sec.  552(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  cycle. 
(CaUlog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  December  5. 1994. 
SoMn  K.  Feldman, 

Committee  Management  Officer.  NIH. 

IFR  Doc.  94-30269  Filed  12-7-94;  8:45  ami 

8HJJN6  COOC  414fr41-M 


Division  of  Research  Grants;  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/ Agenda:  To  review  individual  grant 

applications 
Name  o/ SEP;  Behavioral  and  Neurosciences 
Date:  December  7. 1994 
Time:  2.00  p.m. 
Place:  NIH.  Westwood  Building.  Room  325C 

Telephone  Conference 
Contort  Person:  Dr.  Leonard  Jacubczak. 

Scientific  Review  Admin..  5333  Westbard 

Avenue.  Room  325C.  Bethesda.  MD  20892. 

(301)  594-7198 

Name  o/ SEP;  Clinical  Sciences 


Date:  December  30, 1994 

Time:  3:00  p.m. 

Place:  NIH.  Westwood  Building.  Room  220, 

Telephone  Conference 
Contact  Person:  Dr.  Daniel  McDonald, 

Scientific  Review  Administrator,  5333 

Westbard  Avenue,  Room  220.  Bethesda, 

MD  20892,  (301)  594-7301 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  mate.-ial  and  persona)  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  uiigent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle.  • 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337. 93.393- 
93.396.  93.837-^3.844,  93.84&-«3.878, 
93.892,  93.693.  National  Institutes  of  Health 
HHS) 

Dated:  December  5. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doa  94-30268  Filed  12-7-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

(Pocket  No.  N-M-3755:  FR-3e22-4M)6] 

Announcement  of  Funding  Awards  for 
Fair  Housing  Initiatives  Program- 
Fiscal  Year  1994 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Announcement  of  funding 
awards. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  FY  1994  funding 
awards  made  under  the  Fair  Housing 
Initiatives  Program  (FHIP).  The  purpose 
of  this  dociunent  is  to  announce  the 
names  and  addresses  of  the  award 
winners  and  the  amount  of  the  awards 
to  be  used  to  strengthen  the 
Department's  enforcement  of  the  Fair 
Housing  Act  and  to  further  fair  housing. 
FOB  FURTHER  MFORMATION  CONTACT: 
Jacquelyn  J.  Shehon,  Director,  Office  of 
Fair  Housing  Initiatives  and  Voluntary 
Programs,  Room  5234,  451  Seventh 
Street.  S.W.,  Washington.  D.C.  20410- 
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2000.  Telephone  number  (202)  708- 
0800.  A  telecommunications  device 
(TDD)  for  hearing  and  speech  impaired 
persons  is  available  at  (202)  708-3216. 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  ttiFORMATION:  Title  Vm 
of  the  Civil  Rights  Act  of  1968,  as 
amended.  42  U.S.C.  3601-19  (The  Fair 
Housing  Act),  charges  the  Secretary  of 
Housing  and  Urban  Development  with 
responsibility  to  accept  and  investigate 
complaints  alleging  discrimination 
based  on  race,  color,  religion,  sex. 
handicap,  familial  status  or  national 
origin  in  the  sale,  rental,  or  financing  of 
most  housing.  In  addition,  the  Fair 
Housing  Act  directs  the  Secretary  to 
coordinate  with  State  and  local  agencies 
administering  fair  housing  laws  and  to 
cooperate  with  and  render  technical 
assistance  to  public  or  private  entities 
carrying  out  programs  to  prevent  and 
eliminate  discriminatory  housing 
practices. 


Sectio  1  561  of  the  Housing  and 
Commul  ity  Development  Act  of  1987, 
42  U.S.Cl  3616  note,  established  the 
FHIP  to  I  itrengthen  the  Department's 
enforcen  lent  of  the  Fair  Housing  Act 
and  to  fi  rther  fair  housing.  This 
program  assists  projects  and  activities 
designee  to  enhance  compliance  with 
the  Fair  Housing  Act  and  substantially 
equivalelit  State  and  local  fair  housing 
laws.  Implementing  regulations  are 
found  at[24  CFR  Part  125. 

The  FfUP  has  four  funding  categories: 
the  Adntinistrative  Enforcement 
Initiative,  the  Education  and  Outreach 
Initiativi  i,  the  Private  Enforcement 
Initiativi  i,  and  the  Fair  Housing 
Organize  tions  Initiative. 

In  the  FY  1994  FHIP  NOFA  published 
on  May  16. 1994  (59  FR  25532),  the 
Departm  ent  announced  the  availability 
of  up  to  518,481,000  in  funds  for  FHIP. 
This  amount  was  adjusted  to 
S17,481jD00  by  a  notice  published  on 
August  t,  1994  (59  FR  40599).  which 
replacec  $1  million  of  FY  1993 


FY  94  Fair  H<  using  Initiatives  Program  Awards 


Applicant  name  and  address 


Education  and  Outreach  Initiative  funds 
made  available  under  the  FY  1993  FHIP 
Affirmative  Fair  Housing  Marketing 
Reinvention  Lab  Project  NOFA 
pubhshed  on  June  16, 1994  (59  FR 
31072)  with  $1  miUion  in  FY  1994 
Education  and  Outreach  Initiative 
funds. 

The  Department  reviewed,  evaluated 
and  scored  the  applications  received 
based  on  the  criteria  in  the  FY  1994 
FHIP  NOFA.  As  a  result,  HUD  has 
funded  the  applications  announced 
below,  and  in  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235. 
approved  December  15, 1989),  the 
Department  is  publishing  details 
concerning  the  recipients  of  funding 
awards,  as  follows  below. 

Dated:  November  28, 1994. 
Roberta  Achtenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 


Contact  name  and 
phone  numt>er 


Region 


Single  or 

multi-year 

funding 


Amount  re- 
quested (amount 
for  only  first  year 
reflected  for 
multi-year 
projects) 


Adml  ilstrative  Enforcement  Initiative 


Massachusetts  Commission  Against  Discrimination,  Or4  Ashtxjrton 
Place,  Room  601,  Boston,  Massachusetts  02108. 

Penrtsytvania   Human   Relations  Commission,    101    S<  Jih  Second 
Street,  Suite  300,  Harrisburg,  Pennsylvania  17105-314Sr 

I 

Kentucky  Commission  on  Human  Rights,  Heyburn  Building,  Suite  700. 
332  West  Broadway.  Louisville.  Kentuct(y  40202. 

Texas  Commission  on  Human  Rights.  Building  B,  Suit^  525,  8100 
Cameron  Road,  Austin,  Texas  78754. 

Industrial  Commission  of  Utah,  Anti-Discnmination  Divisi^,  P.O.  Box 
146640.  Salt  Lake  City.  Utah  84114-6640. 

Arizona  Attorney  General's  Office.  1275  West  Washingl|>n,  Pttoenix, 
Arizona  85007. 


Education  and  Qui  eachlnitlatlve— Nationat  Program  Component 


The  Access  Video  Fund.  Suite  100.  4400  MacArthur  Blvd..  NW., 
Washington,  DC  20007 

t'iatmnal  Community  Reinvestment  Coalition,  Suite  lOltJ  1875  Con- 
neclKU  Ave.  NW.,  Washington,  DC  20009. 

School  of  Social  Work,  Howard  University,  P.O.  Box  1071,  2400  Sixth 

Street,  NW.,  Washington,  DC  20058. 
Conference  of  Mayors  Research  and  Education  Foundatiin.  1620  Eye 

Street,  NW.,  Washington,  DC  20006. 


Mwhael  T.  Duffy, 
Chaiman,  (617) 
727-3990. 

Homer  C.  Ftoyd,  Ex- 
ecutive Director, 
(717)  783-^74. 

Beverly  L  Watts,  Ex- 
ecutive Director, 
(502)  59S--4024. 

WiHiam  Hale,  Execu- 
tive Director,  (512) 
837-8534. 

Anna  R.  Jensen.  Di- 
rector. (801)  530- 
6801. 

Cecil  B.  Patterson. 
Chief  Counsel, 
(602)542-1401. 


$133,000 

287,306 

106,336 

231,845 

117,718 

177,078 


Harry  Lowe,  Presi- 
dent. (202)  965- 
1500.  ext.  60. 

3 

S 

224,488 

John  Taykx,  Presi- 
dent (202)  986- 
7898. 

3 

S 

245,214 

Dr.  Jean  McRae, 
(202)  806-8770. 

Eugene  T.  Lowe,  As- 
sistance Executive 
Director.  (202) 
293-7330.  ext. 
110. 

3 
3 

S 

s 

220,319 
236,593 
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FY  94  Fair  Housing  Initiatives  Program  AwARDS-Cofitinued 


Applicant  name  and  address 


Center  for  Accessible  Housing.  Office  of  Sponsored  Programs.  North 
o^nl"^^*  University.  P.O.  Box  7003.  Raleigh,  North  Carolina 
2^695-7003. 

Fair  Housing  Legal  Support  Center,  John  Marshall  Law  School  315  S 
Plymot<h  Court.  Chicago,  INinois  60604. 


Contact  name  and 
phone  number 


Linda  Jackson.  Di- 
rectof,  (919)  515- 
2444. 

Michael  Seng.  (312) 
987-1446. 


Re^n 


Education  and  Oufreacti  >nltiatlvfr-Reglonal/Local  Component 


Single  or 

muRhvear 

furxxng 


Massachusetts  Rehabilitation  Commission.  27-43  Wormwood  Street 
Boston,  Massachusetts  02210. 

Housing  Discrimination  Project,  Inc..  57  Suffok  Street.  Holyoke  Mas- 
sachusetts 01040.  ^ 

Lawyers  Committee  for  Civil  Rights  Under  Uw  o(  the  Boston  Bar  As- 
sociation. 294  Washington  Street,  Boston.  Massachusetts  02108. 


Champlain  Valley  Office  of  Economic  Opportunity.  I9i  North  Street 
Burlington.  Vemrwnt  05401. 

Baltimore  Neighborhoods.  Inc.,  2217  St.  Paul  Street  Baltimore,  Mary- 
Housing  Opportunities  Made  Equal  of  Richmond.  Inc..  1218  West  Carv 
Street.  Rtehmond,  Virginia  23220. 


The  Legal  Aid  Bureau  of  Southwestern  M«higan.  201  W  Kafamazoo 
Ave..  Suite  308.  Kalamazoo.  Michigan  49007. 


ACORN  Housing  Corporation,  Inc.,  6220  Gaston  Avenue   Suie  501 
Dallas.  Texas  75214. 


Economic  Devetopment  Department,  New  Mexico  State  Houstng  Divi- 
sion. 810  W.  San  Mateo.  Suite  D,  Santa  Fe,  New  Mexico  87505. 

Catholic  Community  Sennces  of  Southern  Arizona  d/b/a  DIRECT  Inde- 
pendent Living  Center,  1023  North  Tyndall.  Tucson.  Arizona  85719. 

Independent  Living  Center,  70  Tenth  Street.  San  Francisco.  Califomia 

Mental  He^tti  Advocacy  Project.  Ill  West  St.  John  Street,  Suite  315 
San  Jose,  Califomia  95 1 1 3. 

ACORN  Housing  Corporatton,  Inc.,  807  North  Third  Street  Phoenix 
Arizona  85004. 


YWCA  of  Salem,  768  State  Street,  Salem,  Oregon  97301 


John  A.  Chappell. 
Jr..  (617)  727- 
482& 

Peggy  Maisel.  Exec- 
utive Director. 
(413)  539-9796. 

Ozell  Hudson,  Jr., 
Executive  Director, 
(617)482-1146. 


Robert  S.  Kiss,  Ex- 
ecutive Director, 
(802)  862-2771 . 

Martin  A.  Dyer,  As- 
sociate Director, 
(410)  243-4400. 

Constance 
Chamberlin,  Exec- 
utive Director, 
(804)354-0641. 

Ward  McDonough. 
Jr.,  Executive  Di- 
rector. (616)  383- 
8922. 

Mike  Shea,  Execu- 
tive Director.  (312) 
939-1611. 


Portirio  Petez,  Direc- 
tor, (505)  827- 
8124. 

GaH  Lanham,  Direc- 
tor, (602)  624- 
6452. 

Kathy  UN.  Executive 
Director,  (415) 
863-0581. 

William  Hirsh,  Direct- 
ing Attorney.  (408) 
294-9730. 

MSce  Shea.  Execu- 
tive Director.  (312) 
939-1611. 


Linda  Gertz,  Re- 
source Assistance 
Coordinator.  (503) 
581-9922. 


10 


Education  and  Oulreach  INdathie— Community-based  component 


Northern  Manhatan  Improvement  Corporation.  76  Wadsworth  Avenue. 
New  Yortc.  New  York  1 0033. 


Baitiara  Lowry,  Ex- 
ecutive Director, 
(212)  568-9166. 


AnKwnt  re- 
quested (amount 
*x  only  first  year 
reflected  for 
multi-year 
projects) 


191.640 


184.607 


103.000 


87325 


94.163  (not  to 
exceed 
125,731  pend- 
ing availability 
of  funds) 

76,999 


104.724 


178,625 


110,810 


120.000  (This 
award  was 

combined  with 
a  similar 
protect  in  an- 
other regkKi.) 
82.871 


77.448 


70.991 


63.520 


100.000  (This 
award  was 
combined  with 
a  similar 
project  in  an- 
olfier  regon.) 

156.153 


88,782 


Federal  Register  /  Vol.  59.  No.  235  /  Thursday.  December  8.  1994  /  Notices 


63373 


63372 


Federal  Register  /  Vol.  59,  N  ).  235  /  Thursday,  December  8.  1994  /  Notices 


FY  94  Fair  Housing  1 

^iTiATivES  PROGRAM  AWARDS— Continued 

1 

Single  or 

multi-year 

funding 

Amount  re- 
quested (amount 

'- 

Contact  name  and 
phone  number 

Region 

for  only  first  year 

reflected  for 

multi-year 

projects) 

Asian  Americans  for  Equality.  Inc..   176-180  EWridge  S 

eet.  New 

Christopher  Kui,  Ex- 

2 

S 

99,350 

YofV.  New  York  10002. 

ecutive  Director, 
(212)  677-7210. 

Booker  T.  Washington  Center,  1720  Hollond  Street,  Ene,  P« 

-insytvania 

Dorothy  Lockett,  Ex- 

3 

S 

57,172 

16503. 

ecutive  Director. 
(814)  455-5744. 

• 

Iowa  Citizens  for  Communitv  Improvement,  2301  Forest  A\ 

enue.  Des 

Joe  Fagan,  Director, 

7 

S 

22.704 

Moines,  Iowa  5031 1 

(515)  266-5213. 

Fair  Housing  Organization 

i  Initiative— Continuing  Development  Component                                                           | 

Neighborhood  Legal  Services,  Inc.,  37  Fnend  Street,  Lynn, 

i^assachu- 

Ross  Doltoff,  Pro- 

1 

S 

117.000 

setts  01902. 

gram  Director, 
(617)  599-7730. 

Housing  Oisaimination  Project,  Inc.,  57  Suffolk  Street,  Hoi 

oke,  Mas- 

Peggy  Maisel.  Exec- 

1 

S 

120,996 

sachusetts0l040 

utive  Director. 
(413)  539-9796. 

Open  Housing  Center,  Inc..  594  Broadway.  Suite  «608, 

4ew  York, 

Sylvia  Kramer,  Exec- 

2 

S 

260,675 

New  York  10012. 

utive  Director, 
(212)941-6101. 

Long  Island  Housing  Services,  Inc.,  1747  Veterans  Mernorii 

I  Highway- 

David  Berenbaum, 

2 

S 

218.646 

Suite  42A.  Islandie,  New  York  11722. 

Executive  Director, 
(516)  582-2727, 
Ext.  17. 

Center  for  Law  and  Social  Justice,  Medgar  Evers  College 

Research 

EsmerakJa  Sinv 

2 

S 

198.411 

Foundation  of  CU.N.Y..  1473  Fulton  Street.  BrooMyn, 

New  York 

mons,  Director. 

11216. 

(718)953-6400. 

Conwnunity  Health  Law  Project,  7  Glenwood  Avenue.  Es 

St  Orange. 

Harold  B.  Gorwin. 

2 

S 

199,425 

New  Jersey  07017. 

■ 

President,  (201) 

- 

672-5012. 

North  Mississippi  Rural  Legal  Services,  Inc..  2134  West  Js 

*son  Ave- 

Ava  N.  Jackson,  Ex- 

4 

S 

146,068 

nue,  P.O.  Box  767,  Oxiord,  Mississippi  38655. 

ecutive  Director, 
(601)  234-8731. 

South  Carolina  Protection  and  Advocacy  System  for  tfie  Hi 

ndicapped. 

Betty  Easier,  Execu- 

4 

S 

122,180 

Inc..  3710  Landmark  Drive,  Suite  208,  Columbia,  Soi 

h  Carolina 

tive  Director,  (803) 

29204. 

782-0639. 

Legal  Aid  Society  of  Minneapolis.  430  First  Avenue  North 

Suite  300. 

Jeremy  Lane,  Exec- 

5 

S 

268,589 

Minneapolis.  Minnesota  55401-1780. 

utive  Director. 
(612)  334-5785. 
Ext.  201. 

Lorain  County  Urban  League,  Inc.,  401  Brood  Street.  Suite 

205,  Elyria, 

Wiibert  Lancaster. 

5 

S 

158,324 

Ohio  44re«). 

President/CEO, 
(216)  323-3364. 

North  East  Wisconsin  Fair  Housing  Council,  formerly:  F 

lir  Housing 

Kathleen  Groat.  Ex- 

5 

S 

153,592 

Council  of  the  Fox  Valley.  103  W.  College  Ave..  Suite 

'09,  Apple- 

ecutive  Director, 

ton.  Wisconsin  54911. 

(414)734-9641. 

Austin  Tenants'  Council,  Inc.,  1619  E.  1st  Street.  Austin.  T< 

xas  78702 

Katherine  Stark.  Ex- 

6 

S 

82,283 

ecutive  Director, 
(512)474-0197. 

Iowa  Protection  and  Advocacy  Services.  Inc.,  3015  Merle 

Hoy  Road, 

Mervin  L.  Roth,  Ex- 

7 

S 

150,747 

Suite  6,  Des  Moines.  Iowa  50310.. 

-  ecutive  Director, 
(515)  278-2502 

Center  for  Legal  Advocacy,  d/b/a  The  Legal  Center  Serv 

ig  Persons 

Mary  Anne  Harvey, 

8 

s 

286,175 

with  Disabilities.  455  Sherman  Street,  Suite  130,  Oenvi 

r.  Cotorado 

Executive  Director, 

80203. 

(303)  722-0300. 

The  Fair  Housing  Council  of  San  Diego,  1744  Euclid  fi 

renue,  San 

Joyce  James.  Presi- 

9 

s 

99.016 

Dtego.  California  92105. 

dent,  (619)  262- 
3555. 

Legal  AkJ  Society  of  Santa  Clara  County,  480  N.  First  Stre 

It.  P.O.  Box 

Patricia  D.  Lee.  Di- 

9 

s 

239,965 

1 03,  San  Jose,  California  951 03-01 03. 

recting  Anomey, 
(408)  283-1535, 

_ 

ExL  214. 

Taickee  Meadows  Fair  Housing.  P.O.  Box  3935.  Reno,  Ne 

fada  89505 

Marcia  M.  McCor- 
mick.  Chairperson, 

9 

s 

29,350 

- 

- 

(702)  324-0990. 
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Applicant  name  and  address 


Anzona  Fair  Housing  Center.  13201  North  35th  Avenue.  Suite  19 
Phoenix.  Arizona  85029. 


Contact  name  and 
phone  number 


Henry  A.  Cabirac. 
Executive  Director. 
(602)  548-1599. 


Region 


Single  or 

multi-year 

hjnding 


Faif  Housing  Organizations  tnltiatlve-Estabtlshirig  New  Organizations  Component 


''wSng.on.  DcSs'^"''"''-  '''   '"^  ^'-  '^^-  ^^'  '^' 

''MiSipSiS??.'*'^  "^^  ^"'"-  ''•°-  ""^  «^-  "-^• 

^*?o^oi'  Housing  Continuum.  357  Woods  Lake  Drive.  Cocoa.  Ftorida 
32926. 

^^  ^oo^^^',?''^  ^''®'^  ^™*  Community  Development  Center,  PO 
Box  28958.  Raleigh,  North  Carolina  2761 1. 

New  Mexico  Fair  Housing  Organaation.  323  Ojo  de  la  Vaca.  Santa  Fe 
New  Mexrco  87505.  ' 

Legal  Aid  Society  of  Albuquerque,  Inc.,.  121  Tijereas,  N.E..  Suite  3100 
Albuquerque.  New  Mexico  87102.  .ouiusoiuu. 

Louisiana  Fair  Housing  Organization,  c'o  Louisiana  ACORN  1024  Elv- 
sian  Fields  Avenue.  New  Orleans.  Louisiana  701 17.  ' 

Civil  Rights  Consortium  of  Metropolitan  Kansas  City.  3810  Paseo 
Kansas  City.  Missouri  64109.  ■-«»«". 

Nevada  Legal  Sendees.  Inc..  701  E.  Bridger.  Suite  101.  Las  Vegas 
Nevada  89101.  *''«<». 

Pierce  County  Community  Action  Agency.  881 1  South  Tacoma  Wav 
Tacoma.  Washington  98499.  '" 


Shanna  L.  Smith. 
Executive  Director. 
(202)  898-1661 

Deborah  H.  Bell. 
(601)232-7873. 

Gilbert  Camacho. 
CEO,  (407)  63&- 
9124. 

Deborah  B.  Warren. 
Executive  Director, 
(919)856-2171 

Peyton  Young,  (505) 
474-4101. 

Karen  J.  Meyers,  Ex- 
ecutive Director. 
(505)245-7871. 

Marianna  Elizatwth 
Butler.  (504)  943- 
0044.  ext.  116. 

Dustan  Shepherd. 
(913)681-1323. 

Wayne  Pressel,  Ex- 
ecutive Director. 
(702)  386-5050. 

Linda  Miner,  Hous- 
ing Servk^s  Coor- 
dinator, (206) 
591-7211. 


Private  Enforcement  Initiative— One  Year  Conyonent 


Lawyers-  Committee  lor  Civil  Rights  Under  Law  of  the  Boston  Bar  As- 
wc«jion.  294  Washington  Street,  Suite  940.  Boston,  Massachusetts 

Housing  Coalition  of  Central  Jersey.  9  Elm  Row.  New  Brunswick,  New 

Long  Island  Housing  Sen^ices,  Inc..  1747  Veterans  Memorial  Highway- 
Suite  42A,  Islandia.  New  York  11722. 


Fair  Housing  Council  as  Northern  New  Jersey.  131  Main  Street  Hack- 
ensack,  New  Jersey  07601 . 

Legal  Sen/ices  of  Central  New  York.  329  West  Fayette  Street,  Syra- 
cuse, New  York  13202. 

Metro  Fair  Housing  Servrces.  Inc.,  1083  Austin  Avenue  NE    P  O  Box 
5467,  Atlanta,  Georgia  31107. 

West  Tennessee  Legal  Sennces.  210  W.  Main  Street.  Jackson  Ten- 
nessee 38301 . 


Metropolitan  Milwaukee  Fair  Housing  Council.  600  East  Mason  Street 
Suite  200.  Milwaukee.  Wisconsin  53202. 

Leadership  Council  for  Metropolitan  Open  Communities,  401  South 
State  Street,  Suite  860.  Chicago,  Illinois  60605. 


Ozell  Hudson,  Jr.. 
Executive  Director. 
(617)482-1145. 

Jewel  N.  Daney.  Ex- 
ecutive Director, 
(90^249-9700. 

David  Berentjaum.  . 
Executive  Director. 
(516)  582-2727, 
ext  17. 

Lee  Porter.  Execu- 
tive Director,  (210) 
489-3552. 

Dennis  Kaufnrtan. 
Executive  Director, 
(315)  475-3127. 

Robert  M.  Shifak), 
Executive  Director, 
(404)  221-0874. 

J.  Steven 
Xanthopoutos,  Ex- 
ecutive Director, 
(901)423-0616. 
William  R.  Tisdale. 
Executive  Director. 
(414)278-1240. 
Aurie  A.  Pennick. 
Presklent.  (312) 
341-5678. 


M 

M 
M 

M 

M 
M 


AnrKXjnt  re- 
quested (amount 
for  only  first  year 
reflected  for 
multi-year 
projects) 


68.025 


1.169,962 

123  308 
253.131 

230320 

244.780 
216,013 


6 

M 

250.000 

7 

M 

213.966 

9 

M 

359227 

10 

M 

221.164 

373.415 

80.000 

236.416 

300.000 
127.668 
139.052 
123,900 

346,774 
150,170 
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Amount  re- 

Appicant name  and  address 

Contact  name  and 
phone  number 

Regkxi 

fundng 

quested  (amount 

for  only  first  year 

reflected  for 

multi-year 

projects) 

HOPE  Fair  Housing  Center,  2100  Manchester  Roadl  '•  uita  1070— 

Bernard  J.  Kleina. 

5 

S 

83.658 

Building  B,  Wheaton.  Illinois  601 87. 

Executive  Director, 
(708)  690-e500. 

Housing  Opportunities  Made  Equal  Comminee  of  Cim  nnati,  Ohio. 

Karia  Irvine,  Execu- 

5 

S 

92.264 

2400  Reading  Road.  Room  t09.  Oncinrtali.  Ohio  441 14 
Cuyahoga  Plan  of  Ohio.  Inc..  706  The  Leader  Buildmi.  Cleveland. 

tive  Director.  <513) 

721^663. 

• 

Dr.  Batbetra  Grothe. 

5 

S 

198,854 

Ohio  44114. 

Interim  Director, 
(216)  621^1525. 

The  Legal  Aid  Bureau  of  Southwestern  Michigan,  Inc.,  lOI  W.  Kala- 

Ward McDonough, 

5 

s 

167.955 

mazoo  Avenue— Suite  308.  Kalamazoo,  Michigan  4900 

* 

Jr.,  Executive  Di- 
rector, (616)  383- 
8922. 

Truckee  Meadows  Fair  Housing.  P.O.  Box  3935.  Reno,  Nevada  89505 

Marcia  M.  Mccor- 

9 

s 

102,294 

mick,  Executive 
Director.  (702) 
324-0990. 

Sentinel  Fair  Housing,  1611  Telegraph  Ave,  Suite  1410,  C 

akland,  Cali- 

Caroline  PeatNe,  Ex- 

9 

s 

189.196 

fomia  94612. 

ecutive  Director, 
<510)  836-2687. 

Housing  Rights.  Inc.,  3354  Adeline  Street,  Berkeley.  Calif« 

mia  94703  . 

Marianne  Lawless, 

9 

s 

80,831 

/ 

Executive  Director, 

_^^^^__ 

(510)  658-6766. 

Private  Enfoacament  tnitiativ*— Two  Year  Component 


Housing  Discrimination  Project,  Inc.,  57  Suffolk  Street, 
sachusetts  01040. 

Open  Housing  Center.  Inc..  594  Broadway.  Suite  608. 
York  10012. 

Brooklyn  Legal  Services  Corporation,  260  Broadway. 
York  11211 


hf)lyoke,  Mas- 
Yoric.  New 
Brooklyn,  New 


N<  w 


Fair  Housing  Council  of  Suburt)an  Philadelphia,  2  Soutt 
Suite  404,  Upper  Darby.  Pennsytvania  19082. 


Housirig  Opportunities  Made  Equal  of  Richmond.  Inc., 
Street.  Richmond,  Virginia  23220. 


12  8 


Baltimore  NelghbortK>ods.  Inc.,  2217  Saint  Paul  Stre  t 
Maryland  21218. 


Fair  Housing  Council  of  Greater  Washington.  927  15th 
Suite  600.  Washington.  DC  20005. 


,  Baltimore, 
Street,  NW— 


Greater  Birmingham  Fair  Housing  Center,  2000  1st  Avtnue  North- 
Suite  529,  Brown  Marx  Tower,  Birmingham,  Atat>ama  3^203. 


Housing  Opportunities  Project  for  Excellence,  Inc.,  19 
Street,  Suite  803.  Miami,  Florida  33130. 


Fair  Housing  Council.  836  W.  Jefferson  St.  Room  1 
Kentucky  40202. 


Fair  Housing  Center  of  Metropolitan  Detriot,  1249 
vard,  Room  1340,.  Detroit  Michigan  48226. 


Fair  Housing  Contact  Service.  333  South  Main  Stre* 
Akron.  Ohk>  44308. 


69th  Street, 
WestCary 


West  Flagler 


8. 


.  Louisville, 

Wastfngton  Boule- 

.  Suite  300, 


Peggy  Maisel,  Exec- 
utive Director, 

(413)  539-9796. 

Sylvia  Kramer,  Exec- 
utive Director, 
(212)941-6101. 

Martin  S. 
Needelman. 
Project  Director. 
(718)  782-6124. 

James  Berry,  Execu- 
tive Director,  (610) 
352-4075. 

Constance  K. 
Chamt>erfin,  Exec- 
utive Director, 
(804)  354-0641. 

Martin  A.  Dyer,  As- 
sociate Director, 
(410)  243-^1400. 

Cornell  Brooks.  Ex- 
ecutive Director, 
(202)  289-5360. 

Dr.  Bobby  Wilson. 
PreskJent  (205) 

.  324-0111. 

William  Thompson, 
Jr.,  Executive  Di- 
rector. (305)  374- 
4600. 

Galen  Martin,  Execu- 
tive Director,  (502) 
583-3247. 

Clifford  C.  Schrupp^ 
Executive  Director, 
(313)963-1274. 

Lynn  M.  Clark.  Exec- 
utive Director, 
(216)376-6191. 


M 


M 


M 


M 


M 


M 


M 


M 


M 


M 


M 


174.509 
295.075 
397,200 

172.729 
281,540 

73.183 
192,135 
175y847 
171.492 

114,606 
207,580 
82.842 
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FY  94  Fair  Housing  Initiatives  Program  Awards— Continued 


Applnant  name  and  address 


Toledo  Fair  Houing  Center.  2116  Madison  Avenue,  Toledo.  Ohio 
43624—1131 

The  John  Marshall  Law  School.  315  S.  Plymouth  Court.  Chkago.  Illi- 

Interfaith  Housing  Center  of  the  Northern  Suburtjs.  650  Lincoln  Ave 
WInnetka,  llfinois  60093. 

New  Orleans  Legal  Assistance  Corporation,  144  Elk  Place    Suite 
1000.  New  Orleans.  Louisiana  701 12-2635. 

Housing  For  All.  The  Metro  Denver  Fair  Housing  Center    2855 
Tremont  Place.  Suite  205,  Denver,  Colorado  80205. 

Western  Montana  Fair  Housing.  415  N.  Higgins,  #10.  Missoula  Mon- 
tana 59802. 

Council  for  Concerned  Citizens.  1601  2nd  Avenue  North  2nd  Ftoor 
Great  Falls,  Montana  59401 . 

Southern  Arizona  Housing  Center,  P.O.  Box  2441,  Tucsoa  Arizona 

Arizona  Fair  Housing  Center.,  13201  N.  35th  Ave..  Suite  19  Phoenix 
Arizona  85029. 

Inland  Mediatwn  Board.  420  North  Lemon  Ave ,  Ontario   CaWomia 
91764. 

Fair  Housing  Congress  of  Southern  California.  3731  Wilshire  Boule- 
vard, #635,  Los  Angeles.  Catefomia  90010. 

Fair  Housing  Council  of  Oregon,  520  SW  Sixth  Avenue.  Suite  1050 
Portland,  Oregon  97204. 


Contact  name  and 
phone  number 


Lisa  Rk»-CQlenf«n, 
Executive  Director, 
(419)  243-6163. 

Howard  T.  Markey. 
Dean,  (312)  987- 
1446. 

Gail  Schechter,  Ex- 
ecutive Director, 
(708)  501-5760. 

Mark  Moreau,  Exec- 
utive Director, 
(504)  529-1016. 

Kattwyn  Cheever, 
President,  (303) 
296-6949. 

Sue  FifiekJ,  Director, 
(406)  721-3000. 
ext  2100. 

Toni  M.  Austad,  Ex- 
ecutive Director, 
(406)  727-9136. 

Chartotte  Wade,  Ex- 
ecutive Director, 
(602)  798-1568. 

Henry  Cabirac.  Ex- 
ecutive Director, 
(602)  548-1599. 

Betty  Davidow,  Ex- 
ecutive Director, 
(909)  984-2254. 

Michelle  White.  Ex- 
ecutive Director. 
(213)  365-7184. 

LeRoy  Patton,  Presi- 
dent (503)  223- 
8295. 
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[Docket  No.  N-«4-3765:  FR-36S0-N-04] 

Announcement  of  Funding  Awards  for 
Fair  Housing  Initiatives  Program- 
Fiscal  Year  1994  NOFA  for  the 
Affirmative  Fair  Housing  Marketing 
Reinvention  Lab  Project 

AGENCY:  Office  of  the  Assistant 
Secretary  foi  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Announcement  of  Funding 
Awards. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notiHes  the  public  of  FY  1994  funding 
awards  made  under  the  Fair  Housing 
Initiatives  Prograni  (FHIP).  The  purpose 
of  this  document  is  to  announce  the 
names  and  addresses  of  the  award 


winners  and  the  amount  of  the  awards 
to  be  used  to  strengthen  the 
Department's  enforcement  of  the  Fair 
Housing  Act  and  to  further  fair  housing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacquelyn  J.  Shehon,  Director,  Office  of 
Fair  Housing  biitiatives  and  Voluntary 
Programs,  Room  5234,  451  Seventh 
Street.  SW..  Washington.  DC  20410- 
2000.  Telephone  number  (202)  708- 
0800.  A  telecommunications  device 
(TDD)  for  hearing  and  speech  impaired 
persons  is  available  at  (202)  708-3216. 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  Title  VUI 
of  the  Civil  Rights  Act  of  1968,  as 
amended,  42  U.S.C  3601-19  (The  Fair 
Housing  Act),  charges  the  Secretary  of 
Housing  and  Urban  Development  with 
responsibiUty  to  accept  and  investigate 
complaints  alleging  discrimination 
based  on  race,  color,  religion,  sex, 
handicap,  familial  status  or  national 
origin  in  the  sale,  rental,  or  financing  of 
most  housing.  In  addition,  the  Fair 


Regno 


5 
5 
5 
6 
8 
8 
8 
9 
9 
9 
9 
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Single  or 

multi-year 

fundnig 


M 
M 
M 
M 
M 
M 
M 
M 
M 
M 
M 
M 


Amount  re- 
quested (amount 
for  only  first  year 
reflected  kK 
multi-year 
protects) 


309,723 

200.000 

40.590 

70.734 

108.000 

144.362 

215.429 

102.907 

149.590 

92,313 

401,894 

123.190 


Housing  Act  directs  the  Secretary  to 
coordinate  with  State  and  local  agencies 
administering  fair  housing  laws  and  to 
cooperate  with  and  render  technical 
assistance  to  public  or  private  entities 
carrying  out  programs  to  prevent  and 
eliminate  discriminatory  housing 
practices. 

Section  561  of  the  Housing  and 
Community  Development  Act  of  1987, 
42  U.S.C.  3616  note,  established  the 
FHIP  to  strengthen  the  Department's 
enforcement  of  the  Fair  Housing  Act 
and  to  further  fair  housing.  This 
program  assists  projects  and  activities 
designed  to  enhance  compliance  with 
the  Fair  Housing  Act  and  substantially 
equivalent  State  and  local  fair  housing 
laws.  Implementing  regulations  are 
found  at  24  CFR  Part  125. 

The  FHIP  has  four  funding  categories: 
the  Administrative  Enforcement 
Initiative,  the  Educatioaand  Outreach 
Initiative,  the  Private  Enforcement 
Initiative,  and  the  Fair  Housing 
Organizations  Initiative. 
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A  Notice  of  Funding  AvailabiKty 
(N(VA)  announcing  the  availiMhty  of 
up  to  Si  .0  million  of  FY  1993  Fair 
Housing  Initiatives  Program  funding  for 
an  Affirmative  Fair  Housing  Marketing 
Reinvention  Lab  Prefect  was  published 
on  June  16. 1994  (59  FR  31072).  To 
ensure  that  sufficient  time  was  available 
for  full  consideration  to  be  given  to 
applications  under  this  NOFA,  a  notice 
published  on  August  9, 1994  (59  FR 


40599)  eplaced  the  $1  milHon  of  FY 
1993  E(  ucation  and  Outreach  bitfative 
funds  w  ith  $1  million  in  FY  1994 
Education  and  Outreach  hiitiative 
funds. 

The  department  reviewed,  evaluated 
and  scored  the  applications  received 
based  o|i  the  criteria  in  the  NOFA.  As 
a  result4  HUD  has  funded  the 
application  announced  below,  and  in 
accordance  with  section  102(a)(4)(C)  of 


FY  94  Fair  H  5using  Initiatives  Program  Awards 


the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub 
L.  101-235.  approved  December  15. 
1989).  the  Department  is  publishing 
details  concerning  the  recipients  of 
funding  awards,  as  follows  below. 

Dated:  November  28. 1994. 

Roberta  Achtenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Bifual  Opportunity. 


Applicant  name  and  address 


Contact  name  and  phone  No. 


Region 


Sin^e  or 

mulbi^ear 

ftindinQ 


Amounl  re()ues(ed 

(amount  for  only 

firat  year  lefeeled 

tor  muHi  year 
projects) 


Education  and  Outraac|  rnltlatlv»--Altlrmattve  Fair  Housing  Maitoing  Lab 


Leadership  Council  kx  Metropolitan  Open  Commu- 
nities, 401  South  State  Street.  Suite  860,  Chi- 
cago, Illinois  60605. 


Aude  A.   Pennick.   President,  (312) 
3|l1-5678. 
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DEPARTMENT  OP  THE  INTERIOR 

BurMu  of  LaiMl  Martagement 
IOR-M8-6310-40-2S-7A] 

Infonnatton  Coltaction  sutomitlad  to  th« 
Offloo  of  ManagMnont  and  Budget  for 
Review  Undar  tha  Paponvork 
RadueHon  Act 

The  proposal  for  renewal  and  revision 
of  a  currently  approved  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under 
provisions  of  the  Paperwork  Reductimi 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  materia) 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  U^ed  below.  Comments  and 
suggestions  on  the  requiranent  should 
be  made  directly  to  the  Bureau 
Clearance  Officer  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  W^ington,  DC 
20503,  telephone  202-395-7340. 
Tide:  Report  of  Road  Use 
OMB  Approval  Number:  1004-0168 
Abstract:  Terms  of  an  OftC  Right-of-way 
Permit  require  the  permittee  to 
furnish  a  certified  statement  to  the 
United  States  showing  the  lands  from 
which  timber  was  removed,  BLM 
roads  used,  and  the  merchantable 
volume  that  was  moved  over  such 
road(s).  This  form  is  used  to  provide 
I     specific  reporting  information 


S 


S942.914 


neceasary  to  determine  payments  and 

monitor  and  verify  road  use 

authdrizations  under  the  43  CFR  2812 

regulations. 
Bureau  Form  Number:  OR  2812-6  • 
Frequeicy:  Quarterly 
Description  of  Respondents:  O&C  Right- 

of-Wiy  permittees  including 

Unili  terel  Permits  and  Reciprocal 

Agrei  ments. 
Estima,  ed  Completion  Time:  1  hour 
Annua  Responses:  1600 
Annuai  Burden  Hours:  1600 
Bureau  Clearance  Officer  (Alternate): 

Mae  ^owman  (202)  452-5011 

Datedi  December  2, 1994. 
GwB  Sei  list. 

Acting  >  ssistant  Director.  Lands  and 
Penewa  >le  Besources. 
IFR  Doc  94-30203  Filed  12-7-94;  8:45  am) 
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[ES-03<  -05-1310-01-241A1 

Ament  nent  to  the  List  of  Affected 
States  Jnder  Federal  CoallMd  Methane 
Recovi  fy  Regulations 

AGENCY :  Bureau  of  Land  Management. 

DOl. 

ACTION 

the  Lis 


Removal  of  West  Viiginia  frtMn 
of  Afiected  States. 


SUMMAI  lY:  The  Energy  Policy  Act  of  1992 
(the  Ac  [)  (P.L.  102-486)  requires  that  the 
Secretvy  of  the  Interior  (S«:Tetary) 
administer  a  Federal  program  to  regulate 
coalbe<  methane  development  has  been 
impedi  d  by  disputes  or  imoertainty  over 
owners  lip  of  coalbed  methane  gas.  As 
require  i  by  the  Act.  the  U.S. 
Depart  nent  of  the  hiterior.  with  the 
partici  tation  of  the  U.S.  Department  of 


Energy,  developed  a  List  of  Affected 
States  to  which  this  program  would 
apply  (58  FR  21589,  April  22, 1993). 
llie  list  of  Affected  States  is  currently 
comprised  of  the  States  of  Illinois, 
Indiana,  Kentucky,  Ohio,  Pennsylvania. 
Tennessee,  and  West  Virginia. 

The  Governor  of  West  Virginia. 
Honorable  Gaston  Caperton,  has 
petitioned  the  Secretary  of  the  U.S. 
Department  of  the  Interior  for  removal 
from  the  list  of  Affected  States.  The 
Governor's  petition  states  that  West 
Virginia  recently  enacted  a 
comprehensive  program  to  regulate 
recovery  and  marketing  of  coalbed 
methane,  and  that  a  Federal  coalbed 
methane  program  should  not  be 
implemented  in  the  state. 

Section  1339  of  the  Act  provides  three 
mechanisms  by  which  a  state  may  be 
removed  from  the  List  of  Affected 
States: 

1.  A  state  may  pass  a  law  or  resohititm 
requesting  removal; 

2.  The  governor  of  a  state  may  pelitiai 
for  removal,  but  only  after  giving  the 
legislature  six  months'  notice,  during  a 
legislative  session,  of  his  intention  to 
submit  the  petition;  or 

3.  The  state  legislature  implements  a 
law  or  regulation  permitting  and 
encoiueging  the  development  of  coalbed 
methane. 

On  March  4. 1994.  the  West  Virginia 
legislature  enacted  H.B.  4371.  creating 
new  state  law  to  regulate  coalbed 
methane.  The  statute  provides  'hat  it  is 
the  state's  policy  to  "Seek  the  deletion 
of  the  State  of  West  Virginia  bom  the 
List  (rf  Affected  States  by  the  Secretary 
of  the  U.S.  Department  of  the  Interior  as 
provided  in  the  Energy  Policy  Act  of 
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1992."  In  light  of  the  new  statute,  West 
Virginia  now  has  a  "statutory  •  •  • 
procedure*  *  *  permitting  and 
encouraging  development  of  coalbed 
methane  gas."  in  accordance  with 
PubUc  Law  102-486  Section  1339  (b)(3). 

The  U.S.  Department  of  the  Interior, 
in  conjunction  with  the  U.S. 
Department  of  energy,  has  reviewed  the 
West  Virginia  coalbed  methane  recovery 
program  codified  as  West  Virginia  Code 
Section  22-21-1,  ef  seq.  Since  West 
Virginia's  legislature  has  passed  a  state 
law  requesting  deletion  under  Section 
1339  (b)(3)  of  the  Act.  and  since  it  has 
been  determined  that  the  state  law 
permits  and  encourages  the 
development  of  coalbed  methane.  West 
Viiginia  is  hereby  removed  from  the  List 
of  Affected  States. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  R.  Stewart,  chief.  Branch  of 
Resources  Planning  and  Protection. 
Bureau  of  Land  Management,  Eastern 
States,  7450  Boston  Boulevard, 
Springfield.  Viiginia  22153.  or 
telephone  (703)  440-1727;  or  Mr. 
Charles  W.  Byrer,  U.S.  Department  of 
Energy,  3610  Collins  Ferry  Road, 
Morgantown,  West  Virginia  26507,  or 
telephone  (304)  291-4547. 

Dated:  November  23, 1994. 
CusM  W.  Gulp.  Jr.. 
State  Director,  Eastern  States. 
IFR  Doc.  94-30177  Filed  12-7-94;  8:45  ami 
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CNM-070-1430-01;  NMNM9363(q 

Pennington  District;  Realty  Action- 
Recreation  and  Public  Purpose  Act 
Classification,  New  Mexico 

AGENCY:  Bureau  of  Land  Management. 
Farmington  District.  Interior. 
ACTION:  Notice  of  Realty  Action. 
Recreation  and  Public  Purpose  lease/ 
patent  of  public  land  in  San  Juan 
County,  New  Mexico. 


SUMMARY:  The  following  described 
pubHc  lands  are  determined  suitable  for 
classification  for  leasing  and/or  later 
patenting  to  the  City  of  Farmington 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  (R&PP)  Act,  as 
amended  (43  U.S.C.  869  et  seq).  The 
Gty  of  Farmington  proposes  to  use  the 
land  for  additional  classroom  areas  and 
instructional  areas  for  police  officers  for 
use  in  conjunction  with  the  adjacent 
law  enforcement  officers'  trainiiig 
faciUty.  school  childrai's  street  safety 
classes,  the  fire  department's  stop,  drop, 
and  roll  training  for  children,  hunter 
safety  training,  and  driver  training. 


New  Mexic*  PriKipal  Meridiaa 

T.  30  N..  R.  14  W., 
Sec35.  NWV4ofLot4. 
Containing  10  acres,  more  or  less. 

COMMENT  DATES:  On  or  before  January 
23, 1995,  interested  parties  may  submit 
comments  rRoarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  Bureau  of  Land  Management  at 
the  following  address.  Any  adverse 
comments  will  be  reviewed  by  the 
Bureau  of  Land  Management, 
Farmington  District  Manager,  1235 
LaPlata  Highway,  Farmington,  NM 
87401,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  advance  comments,  this  realty 
action  becomes  the  final  determination 
of  the  Department  of  the  Interior  and 
effective  February  6. 1995. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Information  related  to  this  action, 
including  the  environmental 
assessment,  is  available  for  review  at  the 
Bureau  of  Land  Management, 
Farmington  District  Office,  1235  LaPlata 
Highway.  Farmington.  NM  87401. 
SUPPLEMENTARY  INFORMATION: 

Publication  of  this  notice  segregates  the 
pubhc  land  described  above  from  all 
other  forms  of  appropriation  under  the 
public  land  laws,  including  the  general 
mining  laws,  except  for  lease  or 
conveyance  under  the  Recreation  and 
Public  Purposes  Act  and  leasing  under 
the  mineral  leasing  laws  for  a  period  of 
two  (2)  years  from  date  of  this 
publication  in  the  Federal  Register.  The 
segregative  affect  wrill  terminate  upon 
issuance  of  the  lease  or  patent  to  the 
City  of  Farmington,  or  two  (2)  years 
fitjm  the  date  of  this  publication, 
whichever  occurs  first. 

The  lease,  when  issued,  will  be 
subject  to  the  following  terms: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  Provisions  of  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA)  as  amended,  42  U.S.C.  6901- 
6987  and  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA)  as 
amended.  42  U.S.C  9601  and  all 
appUcable  regulations. 

3.  Provisions  of  Title  VI  of  the  Civil 
Rights  Act  of  1964. 

4.  Provisions  that  the  lease  be 
operated  in  compliance  with  the 
approved  Development  Plan, 

The  patent,  when  issued,  will  be 
subject  to  the  following  terms: 

1.  Reservation  the  United  States  of  a 
right-of-way  for  ditches  and  canals  in 
accordance  with  43  U.S.C.  945. 


2.  Reservation  to  the  United  States  of 
all  minerals. 

3.  All  valid  existing  rights,  e.g.  rights- 
of-way  and  leases  of  record. 

4.  Provisions  that  if  the  patentee  or  its 
successor  attempts  to  transfer  title  to  or 
control  over  the  land  to  another  or  the 
land  is  devoted  to  a  use  other  than  that 
for  which  the  land  was  conveyed, 
without  the  consent  of  the  Secretary  of 
the  Interior  or  his  del^ate,  or  prohibits 
or  restricts,  directly  or  indirectly,  or 
permits  its  agents,  employees, 
contractors,  or  subcontractors,  including 
without  limitation,  lessees,  sublessees 
and  permittees),  to  prohibit  or  restrict, 
directly  or  indirectly,  the  use  of  any  part 
of  the  patented  lands  or  any  of  the 
facilities  whereon  by  any  person 
because  of  such  person's  race,  creed, 
color,  or  national  origin,  title  shall 
revert  to  the  United  States. 

The  lands  are  not  needed  for  Federal 
purposes.  Leasing  and  later  patenting  is 
consistent  with  current  Bureau  of  Land 
Management  policies  and  land  use 
.  planning.  The  estimated  intended  time 
of  lease  issuance  is  February  15, 1995. 
with  the  patent  being  issued  upon 
substantial  development  taking  place. 
The  proposal  serves  the  public  interest 
because  it  would  provide  additional 
land  necessary  to  expand  a  law 
enforcement  officers'  training  facility  to 
acconunodate  additional  classroom 
areas  and  instructional  areas  for  the 
officers  and  other  publics. 

Dated:  December  1 ,  1994. 
)od  E.  FamU. 

Assistant  District  Manager  for  Lands  and 
Eenewable  Resources. 

(FR  Doc.  94-30178  Filed  12-7-94;  8:45  ami 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nomkiations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  26, 1994.  Pursuant  to  §60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington. 
DC  20013-7127.  Written  comments 
should  be  submitted  by  December  23, 
1994. 

Carol  D.  Sliull, 

Chief  of  Registration,  National  Register. 
ARIZONA 
Coooaino  Conaly 
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Desert  View  Watchtower  Historic  District, 
East  Rim  Dr.,  about  17  ml.  E  of  Grand 
Canyon  Village,  Desert  View.  Grand 
Canyon  vicinity.  94001503 

CALIFORNIA 

Los  Angeles  County 

Lanterman  House,  Address  Restricted.  La 
Canada  Flintridge  vicinity.  94001504 

Monterey  County 

Pacific  Biological  Laboratories,  800  Cannery 
Row,  Monterey.  94001498 

Orange  County 

Huntington  Beach  Elementary  School 
Gymnasium  and  Plunge,  1600  Palm  Ave.. 
Huntington  Beach,  94001499 

Sen  Mateo  County 

Brittan,  Nathanial,  Party  House.  125  Dale 
Ave.,  San  Carlos.  94001500 

Sonoma  County 

Bosenburg's  Department  Store.  Address 
Restricted,  San  Rosa  vicinity.  94001497  ~ 

Stanislaus  County 

Hotel  Covell.  1023  J.  St.,  Modesto.  94001501 

DISTRICT  OF  COLUMBIA 

District  of  Columbia  State  Equivalent 

(jimegie  Institution  of  Washington, 

Geophysical  Laboratory.  2801  Upton  St. 

NW.,  Washington,  94001511 
Equitable  Co-operative  Building  Association 

(Hanks  and  Financial  Institutions  MPS). 

915  F  St.,  NW.,  Washington.  94001515 
Federal — American  National  Bank  (Banks 

and  Financial  Institutions  MPS).  615-621 

14th  .St..  NW.,  Washington,  94001517 
Penlnnd.  W.  H.  &  Company.  1211-1219  13th 

St..  NW..  Washington,  94001510 
Second  National  Bank  (Banks  and  Financial 

Institutions  MPS).  1331  C,  St.,  NW.. 

Washington,  94001516 

FLORIDA 
Orange  County 

MizellLeu  House  Historic  District.  K.'tO  N. 
Forest  Ave.,  Orlando,  94001495 

KENTUCKY 

Boyle  County 

Man:  Christopher  Collins.  Farm.  3MI 
Harrodsburg  Rd.,  Danville  Vicinity. 
94(K)1506 

MISSOURI 

Monroe  County 

Washington  School.  529  S.  Locust  St.. 
M.inroe  City,  94001502 

MONTANA 

Flathead  County 

Vance  Lodge,  Polebridge  L(K»p  Rd.  N  side, 
about  0.5  mi.  NW  of  Polebridge,  Polcbridgn 
vicinity,  94001.505 

NEW  YORK 

Onondaga  County 

Thornden  Park  (Historic  Designed 
Lmdscapes  of  Syracuse  MPS),  Roughly 
iMiundcd  by  Ostrom  .Ave.,  Madi.sim  St.. 


Beech  St.  Bristol  PI..  Greenwood  PI.  and 
Clarendo|i  St..  Syracuse,  95001490 


Ulster  County 

Middaugh-, 


Mill  Rd. 
NORTH  CilROLINA 


J  'tone  House  and  Dutch  Bam,  476 
Rochester.  94001514 


Buncombe '  k>uaty 

I  Qhurch.  337  Charlotte  St., 
, 94001513 


St.  Mary's 
AshevilU , 


OKLAHO^A 
Grady  Coui  tty 

Old  U.S. 
Jet.  of  Fotrth 
Chickash  i 


Office  and  Federal  Courthouse. 
and  Choctaw  Sts.,  SW  comer, 
94001509 


Murray  Co  inty 

Davis  Santt  Fe  Depot.  12  Main  St.,  Davis, 
9400150; 

Rogers  Con  nty 

Hogers,  Wil  .  Hotel.  524  W.  Will  Rogers  Blvd. 
Claremoi  ;.  94001508 

VERMONT 

Chittenden  (bounty 


Honey  Hoi  jw 
Honey  Hallow 
9400151 

In  order 
following 
has  tieen 


Camp,  2  mi.  S.  of  VT  2,  along 
Rd.,  Bolton  vicinity. 

1  3  assist  in  the  preservation  of  the 
f  roperty,  the  commenting  period 
w  lived: 


MASSAOl  JSETTS 


SufTolk  Co4nty 

Lower  flo.v 

area  surrfu 

Walpole 
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ury  Historic  District.  Roughly, 
nding  Coventry,  Cunard,  and 
;ts.,  Boston,  94001494 
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4310-70-M 


om  the  People's  Republic  of 


AGENCY:  United  States  International 
Trade  Cor  imission. 
ACTION:  In  stitution  and  scheduling  of  a 
Hnal  antit  umping  investigation. 


The  Commission  hereby  gives 
institution  of  final 
investigation  No.  731-TA- 
under  section  735(b)  of  the 
1930  (19  U.S.C.  1673d(b)) 
determine  whether  an 
the  United  States  is 
injured,  or  is  threatened  with 
Injury,  or  the  establishment  of 
n  the  United  States  is 
retarded,  by  reason  of 
the  People's  Republic  of 
cine,  provided  for  in 
g  2922.49.40  of  the 


ty 


fiomi 
(lyt 


Harmonized  Tariff  Schedule  of  the 
United  States. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207.  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  November  15. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193),  O^ice  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by     ' 
calling  the  OfBce  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.8,1). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  afTirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  glycine  from 
the  People's  Republic  of  China  are  being 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  733 
of  the  Act  (19  U.S.C.  1673b).  The 
investigation  was  requested  in  a  petition 
filed  on  July  1, 1994,  by  Hampshire- 
Chemical  Corp.,  Lexington,  MA,  and 
Chattem.  Inc.,  Chattanooga,  TN. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary' 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  not  later  than  twenty-one  (21) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO)   , 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
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.cUirratnrv  will  make  BPI  eathered  in  this  Issued:  1  lecember  2. 1994 
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Authority:  49  U.S.C.  10704(a). 
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make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  January  27, 1995, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.21  of 
the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  February  9, 
1995,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
vmting  with  the  Secretary  to  the 
Commission  on  or  before  February  2, 
1995.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission's 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  February  6, 1995,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  sections 
201.6(b)(2),  201.13(f),  and  207.23(b)  of 
the  Commission's  rules.  Parties  are 
strongly  encouraged  to  submit  as  early 
in  the  investigation  as  possible  any 
requests  to  present  a  portion  of  their 
hearing  testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  February  3, 1995.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  February  17, 
1995;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
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written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  February  17. 
1995.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority 

This  investigation  is  being  conducted 
under  authority  of  the  Tariff  Act  of 
1930.  title  Vn.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

Issued:  December  2. 1994. 

By  order  of  the  Commission. 
Donna  IL  Koehnke. 
Secrpfo/y. 

[FR  Doc.  94-30208  Filed  12-7-94,  8:45  am) 
muma  coot  7oa»-n^ 


[Investigation  No.  731-TA-725 
(Preliinifwry)] 

Manganese  Sulfate  from  the  People's 
Republic  of  China 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of  a 
preliminary  antidumping  investigation. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
725  (Preliminarj-)  under  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
§  1673b(a))  to  determine  whether  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  People's  Republic  of 
China  of  manganese  sulfate,  proxaded 
for  in  subheading  2833.29.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value. '  The  Commission  must  complete 


preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  Januar\'  17 
1995. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  November  30, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Seiger  (202-205-3183),  Office 
of  hivestigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations* 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,l). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on 
November  30,  1994,  by  American 
MicroTrace  Corporation,  Virginia  Beach. 
VA. 

Participation  in  the  investigation  and 
public  service  list.— Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation    • 
upon  the  expiration  of  the  period  for 
fifing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list.— Pursuant  to 
§207.7(a)  of  the  Commission's  rules,  the 


'  For  purposes  of  this  investigation,  "manganese 
sulfate"  is  deflned  as  manganese  sulfate 


monohydrate  (MnSOJliO).  whether  in  powder  or 
granular  form,  generally  used  as  a  source  of 
manganese  for  agriculture  and  livestoclt.  as  well  aa 
for  industrial  uses.  This  investigation  covers  all 
manganese  sulfate,  without  regard  to  form,  shape, 
or  size,  and  without  regard  to  the  addition  of  other 
elements,  the  presence  of  other  elements  as 
impurities,  and/or  method  of  manubclura. 
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Secretary  will  make  BPI  gathered  in  this 
preliminary  investigation  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigation,  provided 
that  the  application  is  made  not  later 
than  seven  (7)  days  after  the  publication 
of  this  notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Con/erence.— The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  this 
investigation  for  9:30  a.m.  on  IDecember 
21, 1994,  at  the  U.S.  International  Trade 
Jommission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Jonathan  Seiger  (202-205-3183) 
not  later  than  December  16. 1994,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidumping  duties  in  this  investigation 
and  parties  in  opposition  to  the 
imposition  of  such  duties  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — As  provided  in 
§§201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
December  27, 1994,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written  . 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§  201.6.  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:This  investigation  is  being 
conducted  under  authority  of  the  Tariff 
Act  of  1930,  title  VII.  This  notice  is 
published  pursuant  to  §207.12  of  the 
Commission's  rules. 

By  order  of  the  Commission 


Issued:  1  lecember  2. 1994. 
Donna  R.  Koehnke. 
Secretary.t 
(FR  Doc.  g|l-30209  Filed  12-7-94;  8.45  am) 

BILUNQ  Coic  70»-02-P 


INTERS' 
COMMI 


IE  COMMERCE 
ION 


[Ex  Parte  ^0.523] 

RailroadCost  of  Capital— 1994 

AGENCY:  Interstate  Commerce 

Commis^on. 

ACTION:  If  otice  of  decision  instituting  a 

proceeding  to  determine  the  railroads' 

1994  cost  of  capital. 

SUMMARtb  The  Commission  is  instituting 
a  proceeding  to  determine  the  railroad 
industryjs  cost  of  capital  for  1994.  The 
decisionlsohcits  comments  on:  (1)  the 
railroads'  1994  cost  of  debt  capital;  (2) 
the  railroads'  1994  current  cost  of 
preferre<  stock  equity  capital:  (3)  the 
railroad! '  1994  cost  of  common  stock 
equity  a  pital;  and  (4)  the  1994  capital 
structun  mix  of  the  railroad  industry  on 
a  market  value  basis. 

DATES:  ^  otices  of  intent  to  participate 
are  due  )ecember  19, 1994.  Statements 
of  railroj  ids  are  due  March  3. 1995. 
Stateme  its  of  other  interested  persons 
are  due  AanAi  31. 1995.  Rebuttal 
statemei  ts  by  railroads  are  due  April  14, 
1995. 

ADORES!  ES:  Send  an  original  and  15 
copies  G  '  statements  and  an  original  and 
1  copy  <  f  the  notice  of  intent  to 
particip  ite  to:  Office  of  the  Secretary, 
Case  Co:  Urol  Branch,  Interstate 
Commei  ce  Commission,  1201 
Constiti  tion  Avenue,  N.W., 
Washin  ^on.  DC  20423. 
FOR  FUF  FHER  INFORMATION  CONTACT: 
Leonarc  J.  Blistein.  (202)  927-6171. 
[TDD  fa  -  the  hearing  impaired:  (202) 
927-57;  1.1  ^ 

SUPPLEI  ENTARY  INFORMATION: 
Additio  lal  information  is  contained  in 
the  Con  mission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  jp  in  person  from:  Office  of  the 
Secretai  y.  Interstate  Commerce 
Commi  sion.  1201  Constitution  Avenue, 
N.W..  F  jom  2215,  Washington,  DC 
20423.    i'elephone:  (202)  927-7428. 
(Assist!  nee  for  the  hearing  impaired  is 
availab  e  through  TDD  services  (202) 
927-57  tl.l 

Enviroi  mental  and  energy 
consid«  rations 

We  p  'eliminarily  conclude  that  the 
proposi  id  action  will  not  significantly 
affect  e  ther  the  quality  of  the  human 
enviroi  ment  or  the  conservation  of 


energy 


resources. 


Authority:  49  U.S.C.  10704(a). 

Decided:  November  21, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons,  Morgan,  and  Owen.  Vice 
Chairman  Phillips  did  not  participate. 
Vernon  A.  Williamf 
Secretofv. 

IFR  Doc.  94-30173  Filed  12-7-94-  8:45  am] 
WLUNQ  CODE  7036-01-P 

[Finance  Doclwt  No.  32549] 

Burlington  Northern  Inc.  and 
Burlington  Northern  Railroad 
Company— Control  and  Merger— Santa 
Fe  Pacific  Corporation  and  The 
Atchison,  Topeka  and  Santa  Fe 
Railway  Company 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Decision  No.  7;  Notice  of 

postponement  of  procedural  schedule. 

SUMMARY:  The  Commission  is 
suspending  the  expedited  procedural 
schedule  adopted  in  Decisions  Nos.  4 
and  5  in  this  proceeding,  served, 
respectively,  on  October  5, 1994  and 
November  10, 1994,  pending  the 
outcome  of  the  Santa  Fe  Pacific  Corp.'s 
(SFP)  shareholders'  vote.  Upon  approval 
by  the  shareholders  of  the  proposed 
merger  with  Burlington  Northern  Inc. 
(BNI),  the  Commission  will  immediately 
issue  a  new  schedule  making  the  first 
comments  due  30  days  from  the  service 
date  of  that  decision  and  adjusting  other 
dates  in  the  procedural  schedule 
accordingly. 

EFFECTIVE  DATE:  The  effective  date  of 
this  decision  is  December  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon  or  Dugie  Standeford,  (202) 
927-5610.  [TDD  for  the  hearing 
impaired:  (202)  927-5721.1 
SUPPLEMENTARY  INFORMATION:  On 
October  13, 1994,  pursuant  to  49  U.S.C. 
11343-47  and  our  rules  at  49  CFR 
1180.4,  BNI,  Burlington  Northern 
Railroad  Company  (BN),  SFP,  and  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company  (Santa  Fe)  (collectively, 
applicants)  filed  an  application  for 
approval  of  BNI's  acquisition  of,  control 
of,  and  merger  with  SFP,  the  resulting 
common  control  of  BN  and  Santa  Fe  by 
the  merged  company,  the  consolidation 
of  BN  and  Santa  Fe  railroad  operations 
and  the  merger  of  BN  and  Santa  Fe. 
Applicants  also  sought  exemption  from 
regulation  under  49  U.S.C.  10505  for  the 
merged  holding  company  and  merged 
railroad  to  control  The  Wichita  Union 
Terminal  Railway  Company  (WUTR) 
(Finance  Docket  No.  32549  (Sub-No.  1)] 
and  for  eleven  construction  projects 
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related  to  the  primary  application 
(Finance  Docket  No.  32549  (Sub-No.  2 
through  Sub-No.  12)). 

By  decision  served  and  published  on 
NovembCT  10. 1994,  at  59  FR  56089 
[Decision  No.  5],  we  accepted  the 
application  for  expedited  consideration 
and  set  certain  filing  dates  pursuant  to 
the  procedural  schedule  adopted  in  this 
proceeding  in  Decision  No.  4,  served 
October  5, 1994.  We  declined  to  extend 
the  procedural  schedule  at  that  time  as 
requested  by  the  National  hidustrial 
Transportation  League  (NITL).  NITL  had 
requested  an  extension  based  upon  its 
concern  about  the  possibility  that  the 
merger  application  would  be  modified 
or  withdrawn  as  a  result  of  SFP's 
shareholder  vote  at  their  then  scheduled 
meeting  of  November  18, 1994.  One 
reason  that  we  did  not  extend  the 
schedule  st  that  time  was  because  the 
vote  w.is  to  take  place  on  November  18 
and  commonts  from  parties  and  other 
interested  persons  were  not  due  until 
December  27, 1994. 

The  November  18  shareholder 
meeting  has  been  postponed  twice  and 
is  now  scheduled  to  occur  on  December 
16, 1994.  NITL  has  renewed  its  request 
f  )r  a  postponement  and  others  seek  a 
postponement  as  well '.  Applicants 
oppose  any  postponement  or 
modification  of  the  current  schedule. 

We  find  that  adherence  to  the 
expedited  procedural  schedule  as  it  now 
stands  would  not  be  in  the  best  interests 
of  the  parties,  other  interested  persons 
or  the  Commission.  If  the  shareholders 
approve  the  BNl/SFP  merger  on 
December  16, 1994,  there  will  be  little 
time  for  interested  persons  to  comment 
by  December  27, 1994.  Accordingly,  we 
will  hold  the  schedule  in  abeyance  until 
such  time  as  the  SFP  shareholder  vote 
occurs.  Upon  approval  of  the  proposed 
BNI/SFP  merger  by  the  shareholders,  we 
will  issue  a  new  schedule,  making  the 
initial  comments  due  30  days  from  the 
service  date  of  our  decision.  Other  dates 
in  the  schedule  will  then  be  adjusted 
accordingly,  or  as  appropriate. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 
//  is  ordered: 

1.  The  requests  for  extension  or 
postponement  of  the  expedited 
procedural  schedule  adopted  in 
Decisions  4  and  5  of  this  proceeding  are 
granted. 


'  These  include  the  Kansas  Citv  .Southern  Railway 
Company  (KCS),  Southern  Pacific  Lines  (SP),  the 
Western  Coal  Traffic  League  (WCTL).  the  Allied 
Rail  Unions  (ARU).  and  the  Transportation- 
Communication  International  Union  (TCU)  and 
United  Transportation  Union  (UTU) 


2.  The  procedural  schedule  will  be 
held  in  abeyance  until  such  time  as  an 
SFP  shareholder  vote  occurs.  Upon 
approval  of  the  proposed  BNI/SFP 
merger  by  the  shareholders,  we  will 
immediately  issue  a  new  schedule 
requiring  the  first  comments  to  be  filed 
30  days  from  the  service  date  of  our 
decision  and  adjusting  other  schedule 
dates  accordingly. 

3.  This  decision  is  effective  on 
Decembers,  1994. 

Decided:  Decemtier  2. 1994. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Moi^an,  Commissioners 
.Simmons  and  Owen. 
Vernon  A.  Williams. 
Secretary. 
IFR  Doc.  94-30174  Filed  12-7-94:  8:45  am) 

BILUHG  CODE  7035^1-^ 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearing  of  the  Judicial  conference 
Advisory  Committee  on  Rules  of 
Criminal  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States;  Advisory  Committee  on 
Rules  of  Criminal  Procedure. 

ACTION:  Notice  of  cancellation  of  open 
hearing. 


SUMMARY:  The  Criminal  Rules  public 
hearing  scheduled  to  be  held  in  New 
York,  New  York  on  December  12.  1994. 
has  been  cancelled.  Original  notice  of 
the  December  12  hearing  appeared  in 
the  Federal  Register  of  November  18 
1994  (59  FR  59793). 

The  Criminal  Rules  open  hearing 
scheduled  in  Los  Angeles,  California  on 
Januarj'  27, 1995,  Will  proceed  as 
originally  scheduled. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  273-1820. 

Dated:  December  2. 1994. 
John  K.  Rabiej. 

Chief.  Pules  Committee  Support  Office. 
IFR  Doc.  94-30121  Filed  12-7-94;  8:45  am) 
ULUNG  COOC  2210-01-M 


Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Evidence 

AGENCY:  Judicial  Conference  of  the 
United  States;  Advisory  Committee  on 
Rules  of  Evidence. 
ACTION;  Notice  of  open  meeting. 


meeting.  The  meeting  will  be  open  to 
public  observation  but  not  participation 
and  will  commence  each  day  at  8:30 
a.m. 

DATES:  January  9-11, 1995. 
ADDRESSES:  Hotel  del  Coronado,  1500 
Orange  Avenue,  Coronado,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington. 
DC  20544,  telephone  (202)  273-1820. 

Dated;  Decemljer  2. 1994. 
lohn  K.  Rabiei, 

Chief.  Rules  Committee  Support  Office. 
IFR  Doc  94-301fil  Filed  12-7-94;  8;45  am| 
BILUNG  CODE  221»41-M 


Meeting  of  the  Judicial  Conference 
Committee  on  Rules  of  Practice  and 
Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States;  Committee  on  Rules  of 
Practice  and  Procedure. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  The  Committee  on  Rules  of 
Practice  and  Procedure  will  hold  a 
three-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  commence  on 
January  11  at  6:30  p.m.,  and  on  both 
Januar>'  12  and  13  at  8:30  a.m. 
DATES:  January  11-13, 1995. 
ADDRESSES:  Hotel  del  Coronado,  1500 
Orange  Avenue.  Coronado.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej.  Chief.  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  273-1820. 

Dated:  December  2, 1994. 
John  K.  Rabiei. 

Chief  Rules  Committee  Support  Office. 
IFR  Doc  94-30162  Filed  12-7-94;  8:45  am) 
BRJJNQ  CODE  221»4»^ 


Meeting  of  the  Judicial  Conference 
Advisory  Commtttee  on  Rules  of  Civil 
Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States;  Advisory  Committee  on 
Rules  of  Civil  Procedure. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  The  Advisory  Committee  on 
Rules  of  Evidence  will  hold  a  three-day 


SUMMARY:  The  Advisory  Committee  on 
Rules  of  Civil  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  commence  each 
day  at  8:30  a.m.  ' 

DATES:  February  16-17. 1995. 
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ADDRESSES:  The  University  of 
Pennsylvania  Law  School,  Philadelphia, 
Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT: 
lohn  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts.  Washington, 
DC  20544.  telephone  (202)  273-1820. 

Dated:  December  2. 1994. 
John  K.  Rabiei. 

Chief,  Rules  Committee  Support  Office. 
|FR  Doc.  94-30163  Filed  12-7-94;  8:45  ami 

WLUNG  CODC  221IM>1-M 


Meeting  of  the  Judicial  Conferenc* 
Advisory  Committee  on  Rules  of 
Bankruptcy  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States;  Advisory  Committee  on 
Rules  of  Banlcruptcy  Procedure. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure  will 
hold  a  two-day  meeting.  The  meeting 
will  he  open  to  public  observation  but 
not  participation  and  will  commence 
each  day  at  8:30  a.m. 
DATES:  March  30-31. 1995. 
ADDRESSES:  I^fayette  Hilton  and 
Towers,  1521  Pinhook  Road,  Lafayette, 
Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief.  Rules  Conunittee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  273-1820. 

Dated:  December  2. 1994. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
IFR  Doc.  94-30164  Filed  12-7-94:  8:45  am) 
BILUNQ  COee  X210-01-M 


Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Criminal  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States;  Advisory  Committee  on 
Rules  of  Criminal  Procedure. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Criminal  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  commence  each 
day  at  8:30  a.m. 
DATES:  April  10-11.  1995. 
ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building,  Judicial  Conference 
Center.  One  Columbus  Circle.  NE., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabie),  Chief,  Rules  Committee 


Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544  J  telephone  (202)  273-1820. 

Dated:  Dicember  2. 1994. 
John  K.  Raiiej, 

Chief,  Rul^  Committee  Support  Office. 
IFR  Doc.  94(-30165  Filed  12-7-94;  8:45  ami 
BILUNO  COoi  2210-01 


icooi: 


Meeting 

Advisory 

Proceduni 


the  Judicial  Conference 
k>mmittee  on  Rules  of  Civil 


Ji  idicial  Conference  of  the 
Sti  tes;  Advisory  Committee  on 
C  ivil  Procedure. 


participat 
day  at  8:3  )  a.m 


DATES:  A{ 


AGENCY 

United 
Rules  of 

ACTION:  N  )tice  of  open  meeting. 


SUMMARY:  The  Advisory  Committee  on 
Rules  of  C  ivil  Procedure  will  hold  a 
two-day  n  leeting.  The  meeting  will  be 
open  to  pi  ibiic  observation  but  not 

on  and  will  commence  each 


ril  20  and  April  22,  1995. 


ADDRESSES:  New  York  University,  New 
York,  Ne\ '  York. 

FOR  FURT»  ER  INFORMATION  CONTACT: 
John  K.  R  bie).  Chief,  Rules  Committee 
Support  C  ffice.  Administrative  Office  of 
the  Unites  States  Courts,  Washington, 
DC  20544.  telephone  (202)  273-1820. 

Dated:  D  !cember  2, 1994. 
John  K.  Ra  >ie). 

Chief.  Rule  !  Committee  Support  Office. 
IFR  Doc.  9'  -30166  Filed  12-7-94;  8:45  am) 

BILUNO  COC  E  2210-01-M 


Meeting  <  f 
Committi  e 
Proceduf  i 


the  Judicial  Conference 
on  Rules  of  Practice  and 


AGENCY:  Judicial  Conference  of  the 
United  St  ites:  Committee  on  Rules  of 
Practice  a  nd  Procedure. 

ACTION:  h  otice  of  open  meeting. 


summary: 

Practice 

day 

to  public 

participa 

day  at  8: 


The  Committee  on  Rules  of 
c  nd  Procedure  will  hold  a  two- 
meet  ng.  The  meeting  will  be  open 
abservation  but  not 
on  and  will  commence  each 
a.m. 


29i 


DATES:  Ju  y  6-7.  1995. 

ADDRESSi  S:  Thurgood  Marshall  Federal 
Judiciary  Building,  Judicial  Conference 
Center,  Q  ne  Columbus  Circle,  NE., 
Washingi  an,  DC. 


FURTl  lER 


FOR 

K.  Rabiej 
Support 
the  Unit^i 
DC  2054^ 


;  John 


INFORMATION  CONTACT: 
Chief,  Rules  Committee 
)ffice.  Administrative  Office  of 

States  Courts,  Washington. 
.  telephone  (202)  273-1820. 


bated:  December  2. 1994. 
John  K.  Rabie), 

Chief,  Rules  Committee  Support  Office. 
IFR  Doc.  94-30167  Filed  12-7-94;  8:45  am) 
MLUNQ  CODE  221»-66-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Energy  West  Mining  Company 

(Docket  No.  M-94-166-C  and  M-94-167-CJ 

Energy  West  Mining  Company.  P.O. 
Box  310,  Huntington.  Utah  84528  has 
filed  a  petition  requesting  amendments 
to  MSHA's  Proposed  Decision  and 
Orders  granting  petitions  for 
modification  of  30  CFR  75.350,  docket 
number  M-93-05-C.  and  30  CFR 
75.352.  docket  niunber  M-g3-322-C  for 
its  Trail  Mountain  Mine  (I.D.  No.  42- 
01211)  located  in  Boone  County,  West 
Virginia.  The  petitioner  requests 
amendments  of  specific  terms  and 
conditions  addressing  the  use  of  an 
early  warning  fire  detection  system  in 
two  entry  longwall  mining  systems 
ventilated  with  belt  air.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  Lion  Mining  Company 

[Docket  No.  N4-94-168-C  and  M-94-169-CI 

Lion  Mining  Company,  1809  Chestnut 
Avenue,  P.O.  Box  25,  Bamesboro, 
Pennsylvania  15714  has  filed  petitions 
to  modify  the  application  of  30  CFR 
75.380(f)  (escapeways;  bituminous  and 
lignite  mines)  to  its  Grove  No.  1  Mine 
(LD.  No.  36-02398)  and  its  Jennifer 
Mine  (LD.  No.  36-08100)  both  located 
in  Somerset  County,  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
mandatory  safety  standard  to  allow  the 
use  of  two  fire  suppression  systems  (a 
manual  and  automatic  fire  extinguisher) 
instoad  of  the  required  dry  powder  fire 
suppression  system  on  electric 
nonpermissible  golf  carts  used  by  mine 
personnel  in  the  primary  escapeway. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 


J 
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3.  Oracle  Ridge  Mining  Company 

(Docket  No.  M-94-45-MI 

Oracle  Ridge  Mining  Company.  P.O. 
Box  70,  San  Manuel,  Arizona  85631  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  57.14130(a)(4) 
(roll-over  protective  structures  (ROPS) 
and  seat  belts  for  surface  equipment)  to 
its  Oracle  Ridge  Mine  (I.D.  No.  02- 
00840)  located  in  Pinal  County, 
Arizona.  The  petitioner  proposes  to  use 
uiiderground  equipment  outside  the 
mine  without  roll  over  protection 
structures  (ROPS)  because  the  shop  for 
underground  mobile  equipment  is 
located  or  the  surface  r^ear  the  5900 
portal,  liie  crusher  is  located 
approximately  100  feet  from  tiie  daily 
portal;  and  it  is  not  practical  or  feasible 
to  stop  80  times  a  day  to  install  and 
remove  ROPS.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  .same 
measure  of  protection  as  would  the 
mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standa.-ds,  Regulations,  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  9, 1995.  Copies  of  these 
petitions  are  available  for  inspection  .it 
that  address. 

Dated:  Decemberl,  1994. 
Patricia  W.  Silvey 

Director.  Office  of  Standards.  Regulations  and 
Variances. 

IFR  D»jc.  94-30202  Filed  12-7-94;  8.45  ami 

Ba.UNO  CODC  4S10-43-P 


Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-2-S2] 
Canadian  Standards  Association 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 

ACTION:  Notice  of  request  for  expansion 
of  current  recognition  as  a  nationally 
recognized  testing  laboratory. 

SUMMARY:  This  notice  announces  the 
application  of  the  Canadian  Standards 
Association  for  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR  1910.7,  and  presents  the  Agency's 
preliminary  finding. 


DATES:  The  last  date  for  interested 
parties  to  submit  comments  is  Januarv  9 
1995.  '    ' 

ADDRESSES:  Send  comments  to:  NRTL 
Recognition  Program,  Office  of  Variance 
Determination,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  labor,  200  Constitution  Avenue  NW 
room  N3653,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW.,  room  N.3653,  Wa.shineton 
ex:  20210. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Canadian 
Standards  Association  which  previously 
made  application  pursuant  to  section 
6(b)  of  the  Occupational  Safety  and 
Health  Act  of  1970,  (84  Stat.  1593.  29 
U.S.C.  655),  Secretary  of  Labor *s  Order 
No.  1-90  (55  FR  9033),  and  29  CFR 
1910.7.  for  recognition  of  its  Rexdale 
(Toronto)  facility  as  a  Nationally 
Recognized  Testing  Laboratory  (see  57 
FR  23429.  6/3/92;  amended  57  FR 
48804. 10/28/92).  and  was  so  recognized 
(see  57  FR  61452.  12/24/92);  made 
application  for  expansion  of  the 
recognition  of  its  Rexdale  facility  (see  58 
FR  64973. 12/10/93),  and  was  so 
recognized  (see  59  FR  5447,  2/4/94);  and 
.subsequently  made  application  for 
inclusion  of  its  Pointe-CIaire. 
Richmond,  Edmonton.  Moncton.  and 
Winnipeg  facilities  in  the  recognition  of 
its  Rexdale  facility  as  an  NRTL  (see  59 
FR  10173.  3/3/94).  and  was  so 
recognized  (see  59  FR  40692,  8/9/94), 
has  made  application  for  an  expansion 
of  its  current  recognition,  for  the 
equipment  or  materials  listed  below. 

The  addresses  of  the  concerned 
laboratories  are: 
Canadian  Standards  Assoj:iation, 

Rexdale  (Toronto)  Facility.  178 

Rexdale  Boulevard,  Rexdale,  Ontario 

M9VV1R3.  Canada 
Canadian  Standards  Association. 

Pointe-CIaire  (Montreal)  Facility,  865 

Ellingham  Street.  Pointe-CIaire, 

Quebec  H9R  5E8,  Canada 
Canadian  Standards  Association, 

Richmond  (Vancouver)  Facility, 

13799  Commerce  Parkway. 

Richmond,  British  Columbia  V6V 

2N9.  Canada 
Canadian  Standards  Association. 

Edmonton  Facility.  1707-94th  Street, 

Edmonton,  Alberta  T6N  1E6,  Canada 
Canadian  Standards  Association, 

Moncton  Facility,  40  Rooney  Cresent, 

Moncton,  New  Brunswick  ElE  4M3. 
Canada 
Canadian  Standards  Association, 
Winnipeg  Facility,  50  Paramount 


Itoad,  Winnipeg,  Manitoba  R2X  2W3. 
Canada 

Expansion  of  Recognition 

The  Canadian  Standards  Association 
(CSA).  submitted  an  application  for 
expansion  of  its  current  recognition  to 
include  the  following  test  standards, 
which  are  appropriate  within  the 
meaning  of  29  CFR  1910.7(c) 
ANSI/IEEE  C37.20.1— Metal-Enclosed 
Low-Voltage  Power  Circuit -Breaker 
Switchgear 
ANSI/IEEE  C37.20.2— Metal-Clad  and 
Station-Type  Cubicle  Switchgear 
ANSI/IEEE  C37.20.3— Metal-Enclosed 

Interrupter  Switchgear 
ANSI/IEEE  C37.21— Control 

Switchboards 
ANSI/IEEE  C37.23-Metal  Enclosed  Bus 
and  Calculating  Losses  in  Isolated- 
Place  Bus 
ANSI/IEEE  C37.4 1— Design  Tests  for 
High-Voltage  Fuses.  Distribution 
Enclosed  Single  Pole  Air  Switches. 
Fuse  Disconnecting  Switches  and 
Accessories 
ANSI/IEEE  C37.46— Specifications  for 
Power  Fuses  and  Fuse 
Disconnection  Switches 
ANSL/IEEE  C37.54— Indoor  Alternating- 
Current  High  Voltage  Circuit 
Breakers  Applied  as  Removable 
Elements  in  Metal-Enclcsed 
Switt;hgear.  Assemblies- 
Conformance  Test  Procedures 
ANSI/IEEE  C37.5.5— Metal-Clad 
Switchgear  Assemblies — 
Conformance  Test  Procedures 
ANSI/IEEE  C3  7.57— Metal-Enclosed 
Interrupter  Switchgear 
As!?emblies — Conformance  TestioH 
ANSI/IEEE  C37.58— Indoor  AC 

Medium-Voltage  Switches  for  Use 
in  Metal-Enclosed  Switchgear— 
Conformance  Testing  Procedures 
ANSI/IEEE  C37.121— Unit 

Substations — Requirements 
ANSI/IEEE  C62  1 1— Metal  Oxide  Sui^e 

Arresters  for  AC  Power  Ciroiits  ' 
UL  13— Power-Limited  Circuit  Cables 
ANSI/UL  508C— Power  Conversion 
Equipment 

ANSI/UL  611— Central-Station  Bui^lai- 

Alann  Systems 
ANSI/UL  636— Holdup  Alarm  Units  and 

Systems 
UL  858A— Safety-Related  Solid-Stale 

Controls  for  Electric  Ranges 
UL  1424— Cables  for  Power-Limited 

Fire-Protective-Signaling  Circuits 
UL  1651— Optical  Fiber  Cable 
UL  1690— Data-Processing  Cable 
UL  1776 — High-Pressure  Cleaning 

Machines 
UL  1951— Electric  Plumbing 

Accessories 
UL  1993— Self-Ballasted  Lamps  and 

Lamp  Adapters 
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UL  1996— Duct  Heaters 

UL  2044 — Commercial  Closed  Circuit 

Television  Equipment 
UL  2083— Halon  1301  Recovery/ 

Recycling  Eouipment 
UL  2601-1— Meaical  Electrical 

Equipment. 
UL  3101-1 — Electrical  Equipment  for 

Laboratory  Use;  Part  1:  General 

Requirements 
UL  3111-1 — ^Electrical  Measuring  and 

Test  Equipment;  Part  1:  General 

Requirements 
UL  8730-1— Electrical  Controls  for 

Household  and  Similar  Use:  Part  1: 

General  Requirements 
The  NRTL  Recognition  Program  staff 
made  an  in-depth  study  of  the  details  of 
CSA's  original  recognition,  expansion  of 
its  original  recognition,  and  extension  of 
its  recognition  to  include  facilities  other 
than  Rexdale  (Toronto),  and  determined 
that  CSA  had  the  staff  capability  and  the 
necessary  equipment  to  conduct  testing 
of  products  using  the  proposed  test 
standards.  The  NRTL  staff  determined 
that  an  additional  on-site  review  was 
not  necessary  since  the  proposed 
additional  test  standards  were  closely 
related  to  CSA's  current  areas  of 
recognition. 

Preliminary  Finding 

Based  upon  a  review  of  the  details  of 
CSA's  recognition  and  an  evaluation  of 
its  present  application  including  details 
of  necessary  test  equipment,  procedures, 
and  special  apparatus  or  facilities 
needed,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that  the 
equipment  and  expertise  required  to 
certify  products  using  the  four 
aforementioned  standards  are  within  the 
capabilities  of  the  laboratory,  and  that 
the  proposed  additional  test  standards 
(product  categories)  can  be  added  to 
CSA's  recognition  without  the  necessity 
for  an  additional  on-site  review. 

All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  expansion  of  the  current  recognition 
of  the  Canadian  Standards  Association, 
as  required  by  29  CFR  19ia.7. 
Submission  of  pertinent  written 
documents  and  exhibits  shall  be  made 
no  later  than  January  9,  1993,  and  must 
be  addressed  to  the  NRTL  Recognition 
Program,  Office  of  Variance 
Determination,  Room  N  3653, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Copies  of  all  pertinent  documents 
(Docket  No.  NRTL-2-92),  are  available 
for  inspection  and  duplication  at  the 
Docket  Offlce.  Room  N  2634. 
Occupational  Safety  and  Health 


Signed  al 
November 


Administ]  ition,  U.S.  Department  of 
Labor,  at  t  le  above  address. 

Washington.  DC.  this  30th  day  of 

994. 
Joseph  A.  dear. 
Assistant  Secretary. 

jFR  Doc.  94-30233  Filed  12-7-94:  8:45  ami 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINIStRA'nON 


Nixon 

Opening 

Dates 


Pr^idential  Historical  Materials; 
>f  Materials;  Extension  of 


AGENCY:  national  Archives  and  Records 
Administ  ation. 

ACTION:  N  stice  of  opening  of  materials; 
extensioT  of  dates. 


SUMMARY:  On  Tuesday,  October  25, 1994 
(59  FR  53  587),  the  National  Archives 
publisheq  a  notice  announcing  the 
opening  of  additional  flies  firom  the 
Nixon  Presidential  historical  materials. 
The  Natimal  Archives  is  changing  the 
opening  qate  from  December  13, 1994, 
to  January  12, 1995,  and  is  extending 
the  final  date  for  Hling  claims  for 
limiting  j  ccess  from  November  29. 
1994,  to   inuary  2. 1995. 
FOR  FURT  lER  INFORMATION  CONTACT: 
William   I.  Cunliffe,  Director,  Nixon 
Presiden  ial  Materials  Staff,  301-713- 
6950. 

In  FR  I  IOC.  94-26343,  published  at  59 
FR  5368> ,  make  the  following 
correctio  is: 

On  pa(  e  53687,  first  column,  in  the 
DATES  ca  >tion,  in  the  fourth  line,  change 
"Deceml:  er  13, 1994"  to  "January  12, 
1995"  ar  d  in  the  last  line,  change 
"Novem  ler  29. 1994"  to  "January  2. 
1995". 

On  pa{  e  53687,  second  and  third 
columns  change  "December  13, 1994" 
to  "Janui  ry  12. 1995"  wherever  it 
appears. 

Dated:  1  lecember  5. 1994. 
Trudy  Hivkamp  Peterson. 
Acting  Aithivist  of  the  United  States. 
(PR  Doc.  *4-30366  Filed  12-7-94:  8:45  am) 
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NUCLEi  R  REGULATORY 
COMMIi  SION 

[Docket  f  o.  50-213] 

Connec  Icut  Yankee  Atomic  Power 
Compar  y;  Notice  of  issuance  of 
Amend!  lent  to  Facility  Operating 
License 

The  L  S.  Nuclear  Regulatory 
Commi^ion  (Commission)  has  issued 


Amendment  No.  177  to  Facility 
Operating  License  No.  DPR-61  issued  to 
Connecticut  Yankee  Atomic  Power 
Company  (the  licensee),  whidi  revised 
the  Technical  Specifications  for 
operation  of  the  Haddam  Neck  Plant 
located  in  Middlesex  County, 
Connecticut.  The  amendment  is 
effective  as  of  the  date  of  issuance,  to  be 
implemented  within  30  days. 

The  amendment  revises  Technical 
Specification  Table  3.3-2,  "Engineered 
Safety  Features  Actuation  System 
Instrumentation,"  Table  3.3-3. 
"Engineered  Safety  Features  Actuation 
System  Instrumentation  Trip 
Setpoints."  and  Table  4.3-2. 
"Engineered  Safety  Features  Actuation 
System  Instrumentation  Surveillance 
Requirements."  and  their  associated 
Bases  sections,  to  reflect  the  addition  of 
permissive  interlocks  on  the  core  deluge 
system  motor-operated  valves. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  August  29. 1994  (59  FR  44431).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (59  FR 
61348). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  August  4. 1994.  (2) 
Amendment  No.  177  to  License  No. 
DPR-^1.  (3)  the  Commission's  related 
Safety  Evaluation  and  (4)  the 
Commission's  Environmental 
Assessment  AH  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Diocument  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington.  DC  20555.  and  at  the 
local  public  document  room  located  at 
the  Russell  Library.  123  Broad  Street, 
Middletown.  CT  06457. 

Dated  at  Rockville,  Mar>iand,  this  1st  day 
of  December  1994. 
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For  the  Nuclear  Regulatory  Commission. 
AlanB.Wai^ 

Project  Manager,  Profect  Directorate  1-4. 
Division  of  Reactor  Projects— 1/ 11.  Office  of 
Nuclear  Beactor  Regulation. 
IFR  Doc.  94-30150  Filed  12-7-94;  8:45  am| 
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[DockM  No.  50-2191 

QPU  Nuclear  Corporation;  Notice  of 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  174  to  Facility 
Operating  License  No.  DPR-16  issued  to 
GPU  Nuclear  Corporation,  which 
revised  the  Technical  Specifications  for 
operation  of  the  Oyster  Creek  Nuclear 
Generating  Station  located  in  Ocean 
County,  New  Jersey.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  revises  the  "Technical 
Specification  Section  2.3.P(2)  safety 
limit  to  raise  the  degraded  voltage 
setpoint  from  36W  volts  to  3840  vohs. 
and  to  revise  the  allowable  setpoint 
ranee  from  ±1%  to  +20V.  -40V. 

The  application  for  the  amendment 
complies  with  the  standards  and  . 
requirements  of  the  Atomic  Enei^  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  July  25. 1994  (59  FR  37787).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (59  FR 
59443). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  July  8. 1994,  and 
supplemented  October  10, 1994.  (2) 
Amendment  No.  174  to  License  No. 
DPR-16.  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 


Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Ocean  County  Library.  Reference 
Department,  101  Washington  Street, 
Toms  River,  NJ  08753. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
Alexander  W.  DroBMrick,  Sr. 
Project  Manager.  Project  Directorate  1-4. 
Division  of  Reactor  ProjecU  —  ////.  Ofpce 
of  Nuclear  Reactor  Regulation 
IFR  Doc.  94-30151  Filed  12-7-94;  8:45  am) 
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[Docket  No.  S0-2iq 

GPU  Nuclear  Corp.,  Notice  of  Issuance 
of  Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  175  to  Facility 
Operating  License  No.  NPF-16  issued  to 
GPU  Nuclear  Corporation  (the  licensee), 
which  revised  the  Technical 
Specifications  for  operation  of  the 
Oyster  Creek  Nuclear  Generating  Station 
located  in  Ocean  County,  New  Jersey. 
The  amendment  is  effective  as  of  the 
date  of  issuance,  to  be  implemented 
within  60  days  of  issuance. 

The  amendment  deletes  Technical 
Specification  Section  2.3.0  and  its 
associated  bases.  The  amendment 
removes  the  limiting  safety  system 
setting  for  a  high  recirculaticm  flow 
reactor  scram  based  on  a  maximum 
attainable  recirculation  flow  analysis. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  July  13, 1994  (59  FR  35769).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  im|>act 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 


have  a  significant  effect  on  the  quality 
of  the  human  environment  (59  FR 
61350). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  June  24, 1994,  as 
supplemented  September  30, 1994.  (2) 
Amendment  No.  175  to  License  No. 
NPF-16,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street 
NW.,  Washington  DC,  and  at  the  local 
public  document  room  located  at  the 
Ocean  County  Library,  Reference 
Department,  101  Washington  Street. 
Toms  River,  NJ  08753. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  December  1994. 

For  the  Nuclear  R^ulatory  Commission. 
Alexander  W.  Dromeridc,  Sr.. 
Project  Manager.  Project  Directorate  1-4, 
Division  of  Reactor  Projects— I /ll  Office  <4 
Nuclear  Reactor  Regulation. 
[FR  Doc  94-30153  Filed  12-7-94;  8:45  ami 
nUMQ  COK  7n»41^ 


[Dodwt  No*.  50-213, 50-245, 50-336. 50- 
423] 

Northeast  Nuclear  Energy  Co.. 
Connectiout  Yankee  Atomic  Power  Co., 
Haddam  Neck  Plant  and  MHistone 
Nuclear  Power  Statton,  Untt  Nos.  1. 2, 
and  3  Environmental  Assessment  and 
Hnding  of  no  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
No.  DRP-61,  issued  to  Connecticut 
Yankee  Atomic  Power  Company  (the 
licensee),  for  operation  of  the  Haddam 
Neck  Plant  located  in  Middlesex 
County,  Connecticut,  and  Facility 
Operating  License  Nos.  I»»R-21,  DPR- 
65,  and  NPF-49,  issued  to  Northeast 
Nuclear  Energy  Company  (the  licensee), 
for  operation  of  the  Millstone  Nuclear 
Power  Station,  Unit  Nos.  1,  2,  and  3, 
located  in  New  London  County, 
Connecticut. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow  use 
of  a  hand  geometry  biometric  system  to 
control  unescorted  access  into  the 
protected  areas  of  the  Haddam  Neck 
Plant  and  the  Millstone  Station  and  to 
allow  photograph  idcmtification  badges 
to  be  taken  off  site. 


For  the  Nuclear  R(>i7iilatnrv  r^ 
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The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  September  28. 1994. 

The  Need  for  the  Proposed  A  ction 

Pursuant  to  10  CFR  73..55(a).  the 
licensee  is  required  to  e$tabii!>h  and 
maintain  an  onsite  physical  system  and 
security  organization. 

The  Code  of  Federal  Regulations  at  10 
CFR  73.55(d),  "Access  Requirements," 
specifies  in  part  that:  "The  licensee 
shall  control  all  points  of  personnel  and 
vehicle  access  into  a  protected  area." 
The  Code  of  Federal  Regulations  at  10 
CFR  73.55(d)(5),  specifies  in  part  that: 
"A  numbered  picture  badge 
identification  system  shall  be  used  for 
all  individuals  who  are  authorized 
access  to  protected  areas  without 
escort."  It  further  indicates  that  an 
individual  not  employed  by  the  licensee 
(e.g..  contractors)  may  be  authorized 
access  to  protected  areas  without  an 
escort  provided  the  individual, 
"receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  he 
returned  upon  exit  from  the  protected 
area." 

Currently,  unescorted  access  for  both 
•  employee  and  contractor  personnel  into 
the  Haddam  Neck  Plant  and  the 
Millslone  Station  is  controlled  through 
the  use  of  picture  badges.  Positive 
identification  of  personnel  who  are 
authorized  and  request  access  into  the 
protected  area  is  established  by  security 
personnel  making  visual  comparison  of 
the  individual  requesting  access  and 
that  individual's  picture  badge.  The 
picture  badges  are  issued,  stored,  and 
retrieved  at  the  entrance/exit  location  to 
the  protected  area.  These  picture  badges 
are  not  taken  offsite.  This  current 
practice  is  in  accordance  with  the 
applicable  requirements  of  10  CFR  Part 
73  discussed  above. 

The  licensee  proposes  to  implement 
an  alternative  unescorted  access  control 
system  which  would  eliminate  the  need 
to  issue  and  retrieve  picture  badges  at 
the  entrance/exit  location  to  the 
protected  area.  The  propo.sal  would  also 
allow  all  individuals,  including 
contractors,  who  have  unescorted  access 
to  keep  their  pidure  badges  in  their 
possession  when  departing  the  Haddam 
Neck  Plant  and  the  Millstone  Station. 
Thus,  an  exemption  is  required  from  10 
CFR  73.55(d)(5)  to  allow  individuals, 
including  contractors,  who  have 
unescorted  access  to  keep  their  picture 
badges  in  their  possession  when 
departing  the  Haddam  Neck  Plant  and 
the  Millstone  Station. 


Environn  ental  Impacts  of  the  Proposed 
Action 

The  Co  amission  has  completed  its 
.evaluatio  i  of  the  proposed  action.  In 
addition  o  their  picture  badges,  all 
individu  Is  with  authorized  unescorted 
access  w  I  have  the  physical 
charactei  sties  of  their  hand  (hand 
geometry  registered  with  their  picture 
badge  nu  nber  in  a  computerized  access 
control  s  stem.  Therefore,  all  authorized 
individui  Is  must  not  only  have  their 
picture  h  idges  to  gain  access  into  the 
protectee  area,  but  must  also  have  their 
hand  geo  netry  confirmed. 

All  oth  iT  access  processes,  including 
search  fu  iction  capability  and  access 
revocatic  n,  will  remain  the  same.  A 
security  i  ifficer  responsible  for  access 
control  V  ill  continue  to  be  positioned 
within  a  lullet-resisting  structure.  The 
propose!  system  |s  only  for  individuals 
with  aut  lorized  unescorted  access  and 


will  not 


•e  used  for  individuals 


requirinj 


escorts. 


The  ur  derlying  purpose  for  requiring 
that  indi  iduals  not  employed  by  the 
licensee  nust  receive  and  return  their 
picture  b  adges  at  the  entrance/exit  is  to 
provide  i  easonable  assurance  that  the 
access  hi  dges  could  not  be 
compron  lised  or  stolen  with  a  resulting 
risk  that  m  unauthorized  individual 
could  pc  [entially  enter  the  protected 
area.  Alt  lough  the  proposed  exemption 
will  alio  V  individuals  to  take  their 
picture  t  adges  offsite,  the  proposed 
measure  require  not  only  that  the 
picture  i  adge  be  provided  for  access  to 
the  prot(  cted  area,  but  also  that 
verificat  on  of  the  hand  geometry 
registere  1  with  the  badge  be  performed 
as  discuj  sed  above.  Thus,  the  proposed 
system  { rovides  an  identity  verification 
process  hat  is  equivalent  to  the  existing 
process. 

Accordingly,  the  Commission 
concludi  IS  that  the  exemption  to  allow 
individu  als  to  take  their  picture  badges 
offsite  wi  ill  not  result  in  an  increase  in 
the  ri.sk  hat  an  unauthorized  individual 
could  p(  tentially  enter  the  protected 
area.  Th  s  change  will  not  increase  the 
probabil  ty  or  consequences  of 
accident ;,  no  changes  are  being  made  in 
the  type  ;  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significa  nt  increase  in  the  allowable 
individi  al  or  cumulative  occupational 
radiatioi  i  exposure.  Accordingly,  the 
Commis  non  concludes  that  there  are  no 
signifies  nt. 

With  I  egard  to  potential 
nonradii  ilogical  impacts,  the  proposed 
action  d  >es  involve  features  located 
entirely  ivithin  the  restricted  area  as 
defined  n  10  CFR  part  20.  It  does  not 
affect  n(  nradiological  plant  effluents 


and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  action  would  be  to  deny  the 
request.  Such  action  would  not 
significantly  enhance  the  protection  of 
the  environment  in  that  the  proposed 
action  will  result  in  a  process  that  is 
equivalent  to  the  existing  identification 
verification  process. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Haddam  Neck  Plant 
(October  1973).  Millstone,  Unit  Nos.  1 
and  2  (June  1973),  and  Millstone,  Unit 
3  (December  1984). 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
Connecticut  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the  ' 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  28, 1994,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC.  and  at  the  local 
public  document  room  located  at  the 
Russell  Library,  123  Broad  Street, 
Middletown.  CT  06457  for  the  Haddam 
Neck  Plant,  and  the  Learning  Resource 
Center,  Three  Rivers  Community- 
Technical  College,  Thames  Valley 
Campus,  574  New  London  Turnpike, 
Norwich.  CT  06360  for  the  Millstone 
Nuclear  Power  Station,  Unit  Nos.  1,  2. 
and  3. 

[)ated  at  Rockville,  Maryland,  this  30th  day 
of  November  1994. 
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For  the  Nuclear  Regulatory  Commission. 
Phillip  F.  McKee. 
Director,  Project  Directorate  1-4.  Division  of 

neactor  Protects— I/JI,  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  94-30152  Filed  12-7-94;  8:45  ami 
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[Dodwt  No.  50-327] 

Tennessee  Valley  Authority;  Sequoyah 
Nuclear  Plant,  Unit  1;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  Section  III.D.3 
of  Appendix  J  to  10  CFR  Part  50  to  the 
Tennessee  Valley  Authority,  Ucensee  for 
the  Sequoyah  Nuclear  Plant  (SQN),  Unit 
1.  The  plant  is  located  at  the  licensee's 
site  in  Hamilton  County,  Tennessee. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  provisions  in 
Section  III.D.3  of  Appendix  J  to  10  CFR 
Part  50  with  respect  to  the  requirement 
to  perform  Primary  Containment  Type  C 
local  leak  rate  tests  (LLRTs)  at  intervals 
no  greater  than  2  years.  The  exemption 
would  affect  Unit  1  only  and  allow 
certain  Type  C  valve  penetration  LLRTs 
that  are  specified  in  the  submittal  (126 
valves  out  of  a  total  of  242  valves 
subject  to  the  LLRT  program)  to  be 
delayed  until  the  Cycle  7  refueling 
outage.  This  outage  is  scheduled  to  start 
approximately  5  months  alter  the 
expiration  date  of  the  earliest  Type  C 
test.  ^^ 

On  March  2, 1993.  SQN  Unit  1 
entered  a  forced  outage  and  started  the 
Cycle  6  rehieling  outage.  All  Type  B  and 
Type  C  LLRTs  were  performed  during 
the  outage,  which  ended  in  December 
1993.  The  unit  returned  to  service  on 
April  20, 1994.  Due  to  the  length  of  the 
outage,  a  number  of  LLRTs  that  were 
performed  early  in  the  outage  were 
retested  prior  to  conducting  the 
containment  integrated  leak  rate  test 
(OLRT)  in  December  1993.  LLRTs  of 
valves  that  were  initially  tested  between 
April  3  and  July  19. 1993.  however, 
were  not  retested  because  of  schedule 
restraints  associated  with  the  CILRT. 
Since  the  2  year  time  interval  for  the 
Type  C  valve  penetrations  that  were  not 
retested  will  expire  starting  in  April 
1995,  Unit  1  would  be  forced  to  shut 
down  at  that  time  to  perform  the  tests 
unless  a  scheduler  exemption  is 
granted.  The  next  Unit  1  refueling 
outage  is  scheduled  to  start  in 


September  1995.  Therefore,  the  licensee 
has  proposed  an  exemption  to  allow  a 
one-time  deferment  of  the  Appendix  J 
interval  requirement  for  the  affected 
Type  C  valve  penetration  tests  from 
April  3, 1995,  until  October  1,  1995,  a 
total  of  approximately  181  days  from  the 
first  valve  tested  during  the  Cycle  6 
outage. 

The  proposed  action  is  in  accordance 
with  the  hcensee's  application  for 
exemption  dated  November  10, 1994. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
exempt  the  Ucensee  from  the 
requirement  to  conduct  certain  specified 
Type  C  containment  local  leak  rate  tests 
on  SQN  Unit  1  at  a  2-year  fiequency  so 
the  tests  can  be  performed  during  the 
Cycle  7  refueling  outage  scheduled  to 
start  in  September  1995.  However,  TVA 
has  requested  extension  of  the  time 
interval  to  October  1. 1995,  to  account 
for  unforeseen  circumstances. 

EnvironmentaJ  Impact  of  the  Proposed 
Action 

With  respect  to  the  requested  action, 
exemption  from  the  above  requirement 
would  allow  the  Ucensee  to  delay 
conducting  certain  Type  C  local  leak 
rate  tests  at  Unit  1  approximately  181 
days  beyond  the  scheduled  expiraUon 
date  of  the  2-year  period  for  the  first 
LLRT  performed  during  the  Cycle  6 
outage.  This  relatively  small  increase  in 
the  test  interval  does  not  significantly 
contribute  to  the  total  leakage  limits. 
The  intwjt  of  Section  III.D.3  of 
Appendix  ]  is  to  ensure  that 
containment  leakage  is  maintained 
within  the  prescribed  Umits.  Based  on 
the  following  information,  the 
exemption  will  not  significantly  affect 
the  ability  of  the  individual  primary 
containment  valves  that  are  subject  to 
^e  Type  C  tests  to  perform  this  safety 
function: 

1.  The  valves  for  which  the  extension 
of  the  2-year  interval  is  being  requested 
have  a  history  of  being  leak  tight  and  in 
good  condition.  The  leak-tight  condition 
of  these  componente  was  last  verified  by 
Type  C  LLRTs  and  by  the  Type  A  test 
conducted  in  December  1993.  Based  on 
the  present  containment  leak  rate  that 
accounts  fw  less  than  93  percent  of  the 
0.75  La  Umit,  the  remaining  margin  is 
sufficient  to  ensure  any  incremental 
increase  in  leakage  resulting  from  the 
extension  would  not  cause  unacceptable 
as-found  test  results. 

2.  Based  on  historical  data,  any 
incremental  increase  in  leakage  because 
of  the  extension  will  be  small.  Improved 
maintenance  practices  implemented 
during  the  Unit  1  Cycle  5  outage  and 
continued  into  the  Cycle  6  outage. 


mcluding  motor  operated  valve  testing 
(MOVATS)  of  containment  isolation 
valves,  provide  increased  assurance  that 
these  components  wiU  perform  their 
safety  function. 

3.  The  valves  for  which  the  exemption 
IS  requested  were  included  in  the  Type 
A  test  performed  in  December  1993. 
This  test  indicated  a  containment  leak 
rate  of  0.1742  percent  per  day.  which  is 
below  the  0.1875  percent  per  day  Umit. 

The  change  will  not  increase  the 
probabiUty  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  environmental  impacts, 
the  proposed  action  does  involve 
features  located  entirely  within  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  It  does  not  affect  nonradiologtcal 
plant  effluents  and  has  no  other 
environmental  impacts.  Accordingly, 
the  Commission  concludes  that  there 
are  no  significant  nonradiological 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

Smce  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  exemption,  any 
alternatives  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated.  The  principal  alternative 
would  be  to  deny  the  request.  Such 
action  would  not  enhaiux  the  protection 
of  the  environment  and  would  result  in 
unjustified  cost  to  the  Ucensee. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
Related  to  the  Operation  of  the 
Sequoyah  Nuclear  Plant.  Units  1  and  2," 
dated  February  21, 1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
Tennessee  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 


Finding  of  No  Significant  Impact 

Based  on  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  wiU  not  have 
a  significant  effect  on  the  quaUty  of  the 
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human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  iiirther  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  10, 1994,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  I)ocument  Room, 
The  Gelman  Building,  2120  L  Street. 
NW..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1101  Broad  Street,  Chattanooga. 
Tennessee  37402. 

Dated  at  Rockville.  Maryland,  this  2d  day 
of  December  1994. 

For  the  Nuclear  Regulatory  Conunissien  - 

Frederick  I.  Habdon, 

Director.  Project  Directorate  11—4.  Division  of 
Reactor  Projects— 4/11,  Office  of  Nuclear 
Reader  Regulation. 
IFR  Dec.  94-30154  Filed  12-7-94;  8:45  am) 

■M.UNO  COM  7SM-01-M 


Nuclear  Safety  Research  Review 
Committae;  Meeting  of  Subcommittee 
on  Research  Supporting  Risk-Based 
Regulation 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

The  NSRRC  Subcommittee  on 
Research  Supporting  Risk-Based 
Rtgulation  will  hold  a  meeting  on 
January  13, 1995  in  Room  T-2B1,  Two 
White  Flint  North  (TWFN)  Building, 
11545  Rockville  Pike,  Rockville.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  review  to  be  conducted  by  this 
newly  formed  Subcommittee  will  be  an 
initial  review  of  research  needs  for  risk- 
based  regulation  and  of 
accomplishments,  status,  and  plans  for 
research  programs  on  probabilistic  risk 
assessrr.ent  (PRA).  The  agenda  will  be  as 
follows: 

fanuary  13 

8:30-9:00    Introductory  remarks 
(Subcommittee  Chairman; 
cognizant  Office  of  Nuclear 
Regulatory  Research  division 
director). 

9:00-11:45    Research  needs:  regulatory 
user  needs  for  PRA-related  research, 
including  information  about 
regulatory  uses  of  PRA.  to 
illuminate  the  research  needs  (NRS 
staff  presentations  and  discussion). 

1:00-3:30    PRA-related  research 

programs:  key  issues,  description  of 
programs,  status,  accomplishments, 
plans  (NRC  staff  pre.sentations  and 
di.scussion). 


3:45-5:30     Subcommittee  discussion. 

The  Subc  immittee  will  report  to  the 
full  Committee  on  the  facts  and  analyses 
discussed  at  the  meeting. 

A  detailed  agenda  wiU  be  made 
available  at  )Lhe  meeting. 

Oral  stat^ents  may  oe  presented  by 
members  offthe  public  with  the 
concurrency  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  anjd  made  available  to  the 
Subcommittee.  Questions  may  be  asked 
only  by  meoibers  of  the  Committee  and 
the  staff.  Persons  desiring  to  make  oral 
statements  ihould  notify  the  Nuclear 
Regulatory  Commission  staff  member 
named  below  as  far  in  advance  as  is 
practicable  so  that  appropriate 
arrangements  can  be  made. 

During  th^  initial  portion  of  the    - 
meeting,  th^  Subcommittee  may 
exchange  preliminary  yiews  regarding 
matters  to  be  considered  during  the 
balance  of  oie  meeting.  The 
Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  this  review. 

Further  iaformation  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions,  whether  the  meeting  has  been 
canceled  on  rescheduled,  and  the 
Chairman'siruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  tiinp  allotted  therefore  can  be 
obtained  by  a  prepaid  telephone  call  to 
Mr.  George  pege  (telephone  301/415- 
6593)  between  8:00  a.m.  and  4:30  p.m. 
(EST).  Pers(  tns  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  s  cheduled  meeting  to  be 
advised  of  <  ny  changes  in  schedule,  etc.. 
that  may  hj  ve  occurred. 

Dated:  De(  smbcr  2. 1994. 
George  Sege 

Technical  At  sistant  to  the  Director,  Office 

of  Nuclear  Ri  'gulatory  Research. 

IFR  Doc.  94-  30148  Filed  12-7-94;  8:45  am) 
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[Docket  Noai  50-277  and  50-278;  License 
Nos.  OPR-44  and  DPR-66] 


PECO  Eneigy 
Atomic  Power 
3;  Receipt 
Decision 


Company;  Peach  Bottom 
Station,  Unit  Nos.  2  and 
)f  Petition  for  Director's 
10  CFR  2.206 


L  nder 

Notice  is  hereby  given  that  by  a  press 
release  dati  d  October  6, 1994,  the 
Maryland  i  afe  Energy  Coalition  requests 
that  the  Nu  clear  Regulatory  Commission 
(NRC)  take  action  with  regard  to  the 
Peach  Botti  im  Atomic  Power  Station  of 
PECO  Enei  \y  Company. 

The  Petii  ion  requests  that  the  NRC:  (1) 
Immediate  y  shut  down  both  reactors  at 


Peach  Bottom  until  the  risk  of  fire  near 
electrical  control  cables  due  to 
combustible  insulation  is  corrected:  (2) 
suspend  the  Peach  Bottom  license  until 
an  analysis  of  the  synergistic  effects  of 
cracks  in  multiple  parts  is  conducted; 
(3)  immediately  shut  dovwi  both  reactors 
at  Peach  Bottom  until  all  safety  class 
component  parts  in  both  reactor  vessels, 
including  the  cooling  system,  the  heat 
transfer  system  and  the  reactor  core,  are 
inspected;  and  (4)  immediately  shut 
down  both  reactors  at  Peach  Bottom 
spending  correction  of  numerous 
equipment  problems  identiHed  in  recent 
NRC  inspection  reports. 

As  the  bases  of  its  requests,  the 
Petitioner  states  that  the  manufacturer 
of  the  flame  retardant  (Thermo-Lag 
insulation)  was  indicted  on  criminal 
charges  (of  falsifying  tests  of  the 
effectiveness  of  die  insulation  as  a  fire 
barrier);  fire  near  the  electrical  control 
cables,  due  to  combustible  Thermo-Lag 
insulation,  could  case  a  catastrophic 
meltdown;  cracks  were  discovered  in 
the  structural  support  (core  shroud)  for 
the  reactor  fuel  in  Reactor  3;  the  NRC 
discovered  that  on  August  3, 1994,  both 
reactors  had  no  emergency  cooling 
water  for  approximately  1  hour;  and 
according  to  an  NRC  report  dated 
August  16, 1994.  numerous  chronic 
problems  exist  at  Peach  Bottom 
including  cooling  tower  leaks,  coolant 
injection  system  vibration,  injection 
value  failures,  feedwater  vibrations  and 
leakage,  fuel  pool  hot  spots,  incore 
probe  failures,  auxiliary  boiler  and 
unreliability,  valve  failures,  air  solenoid 
failure,  and  hydraulic  leaks  and 
malfunctions. 

The  Petition  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations  and  has  been  referred  to  the 
Director  of  Nuclear  Reactor  Regulation 
(NRR).  As  provided  by  §  2.206, 
appropriate  action  will  be  taken  on  this 
Petition  within  a  reasonable  time.  By 
letter  dated  December  2, 1994,  the 
Director  denied  the  Petitioner's  requests 
for  an  immediate  shutdown  of  Peach 
Bottom  and  for  an  immediate 
suspension  of  the  Peach  Bottom  license. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  located  at  the  State 
Library  of  Pennsylvania  (Regional 
Depository)  Government  Publications 
Section,  Education  Building,  Walnut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg,  Pennsylvania,  17105. 

Dated  at  Rockville,  Maryland,  this  2d  day 
of  December  1994. 
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Use  of  Probabilistic  Risk  Assessment 
Methods  in  Nuclear  Regulatory 
Activities;  Proposed  Policy  Statement 

AGEMCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  policy  statement. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  a  policy 
statement  regarding  the  use  of 
probabilistic  risk  assessment  (PRA)  in 
nuclear  regulatory  matters.  The 
Commission  believes  that  an  overall 
policy  on  the  use  of  PRA  in  nuclear 
regulbicry  activities  should  be 
established  so  that  the  many  potential 
applications  of  PRA  technology  can  be 
implemented  in  a  consistent  and 
predictable  manner  that  promotes 
regulalor>'  stability  and  efficiency  and 
enhances  safety.  The  proposed  policy 
statement  would  improve  the  regulatory- 
process  through  improved  risk-effective 
safety  decision-making,  through  more 
efficient  use  of  agency  resources,  and 
through  a  reduction  in  unne<:essary 
burdens  on  licensees.  The  use  of  PRA 
technology  would  be  increased  in  all 
regulatory  matters  to  the  extent 
supported  by  the  state-of-the-art  in  PRA 
methods  and  data  and  in  a  manner  that 
complements  the  NRC's  deterministic 
approach  and  supports  the  NRC's 
traditional  defense-in-depth  philosophy. 
DATES:  Submit  comments  by  February  7, 
1995.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  only  to 
ensure  consideration  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

Deliver  comments  to:  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville. 
Maryland  20852,  between  7:45  am  and 
4:15  pm  Federal  workdays. 

Copies  of  comments  received  may  be 
examined  at:  NRC  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level). 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  G.  Hiltz.  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Telephone  (301)  504-1105. 
SUPPLEMENTARY  INFORMATION: 


i.  Background 

H.  Deterministic  and  Probabilistic 
Approaches  to  Regulation 

III.  The  Comntission  Policy 

IV.  Availability  of  Documents 

I.  Background 

The  NRC  has  generally  regulated  the 
use  of  nuclear  material  based  on 
deterministic  approaches.  Deterministic 
approaches  to  regulation  consider  a  set 
of  challenges  to  safety  and  determine 
how  those  challenges  should  be 
defended.  A  probabilistic  approach  to 
regulation  enhances  and  extends  this 
traditional,  deterministic  approach,  by 
1)  allowing  consideration  of  a  broader 
set  of  potential  challenges  to  safety,  2) 
providing  a  logical  means  for 
prioritizing  these  challenges  based  on 
risk  significance,  and  3)  allowing 
consideration  of  a  broader  set  of 
resources  to  defend  again.st  these 
challenges. 

Until  the  accident  at  Thnje  Mile 
Island  (TMI)  in  1979,  the  Atomic  Energy 
Commission  (now  the  NRC),  only  used 
probabilistic  criteria  in  certain 
specialized  areas  of  licensing  reviews. 
For  example,  human-made  hazardsfe.g., 
nearby  hazardous  materials  and  aircraft) 
and  natural  hazards  (e.g.,  tornadoes, 
fioods,  and  earthquakes)  were  typically 
addressed  in  terms  of  probabilistic 
arguments  and  initiating  frequencies  to 
assess  site  suitability.  The  Standard 
Review  Plan  (NUREG-0800)  for 
licensing  reactors  and  some  of  the 
Regulatory  Guides  supporting  NUREG- 
0800  provided  review  and  evaluation 
guidance  with  respect  to  these 
probabilistic  considerations. 

The  TMI  accident  substantially 
changed  the  character  of  the  analysis  of 
severe  accidents  worldwide.  It  led  to  a 
substantial  research  program  on  severe 
accident  phenomenology.  In  addition, 
both  major  investigations  of  the  accident 
(the  Kemeny  and  Rogovin  studies) 
recommended  that  PRA  techniques  be 
used  more  widely  to  augment  the 
traditional  nonprobabilistic  methods  of 
analyzing  nuclear  plant  safety.  In  1984. 
the  NRC  completed  a  study  (NUREG- 
1050)  that  addressed  the  state-of-the-art 
in  risk  analysis  techniques. 

In  early  1991,  the  NRC  published 
NUREG-1150,  "Severe  Accident  Risks: 
An  Assessment  for  Five  U.S.  Nuclear 
Power  Plants."  In  NUREG-1150.  the 
NRC  used  improved  PRA  techniques  to 
assess  the  risk  associated  with  five 
nuclear  power  plants.  This  study  was  a 
significant  turning  point  in  the  use  of 
risk-based  concepts  in  the  regulatory 
process  and  enabled  the  Commission  to 
greatly  improve  its  methods  for 
assessing  containment  performance  after 
core  damage  and  accident  progression. 


The  methods  developed  for  and  results 
from  these  studies  provided  a  valuable 
foundation  in  quantitative  risk 
techniques. 

PRA  methods  have  been  applied 
successfully  in  several  regulatory 
activities  and  have  proved  to  be  a 
valuable  complement  to  deterministic 
engineering  approaches.  This 
application  of  PRA  represents  an 
extension  and  enhancement  of 
traditional  regulation  rather  than  a 
separate  and  different  technology. 
Several  recent  Commission  policies  or 
regulations  have  been  based,  in  part,  on 
PRA  methods  and  insights.  These 
include  the  Backfit  Rule  (§  50.109, 
"Backfitting"),  the  Policy  Statement  on 
"Safety  Goals  for  the  Operation  of 
Nuclear  Power  Plants,"  (51  FR  30028), 
the  Commission's  "Policy  Statement  on 
Severe  Reactor  Accidents  Regarding 
Future  Designs  and  Existing  Plants"  (.50 
FR  32138).  and  the  Commission  s  "Final 
Policy  Statement  on  Technical 
Specifications  Improvement  for  Nuclear 
Power  Reactors"  (58  FR  39132).  PRA 
methods  also  were  used  effectively 
during  the  anticipated  transient  without 
scram  (ATWS)  and  station  blackout 
(SBO)  rulemaking,  and  supported  the 
generic  issue  prioritization  and 
resolution  process.  Additional  benefits 
have  been  found  in  the  use  of  risk-based 
inspection  guides  to  focus  NRC 
inspector  efforts  and  ma'se  more 
efficient  use  of  NRC  inspection 
resources. 

Currently,  the  NRC  is  using  PRA 
techniques  to  assess  the  safety 
importance  of  operating  reactor  events 
•and  is  using  these  techniques  as  an 
integral  part  of  the  design  certification 
review  process  for  advanced  reactor 
designs.  In  addition,  the  Individual 
Plant  Examination  (IPE)  program  and 
the  Individual  Plant  Examination  - 
External  Events  (IPEEE)  program  (an 
effort  resulting  from  the  implementation 
of  the  Commission's  "Policy  Statement 
on  Severe  Reactcr  Accidents  Regarding 
Future  Designs  and  Existing  Plants") 
have  resulted  in  commercial  reactor 
licensees  using  risk-assessment  methods 
to  identify  any  vulnerabilities  needing 
attention. 

The  Commission  has  been  developing 
performance  assessment  methods  for 
low-level  and  high-level  waste  since  the 
mid-1970s  and  these  activities 
intensified  using  performance 
assessments  techniques  in  the  late  1980s 
and  eariy  1990s.  This  has  involved  the 
development  of  conceptual  models  and 
computer  codes  to  model  the  disposal  of 
waste.  Because  waste-disp>osal  systems 
are  passive,  certain  analysis  methods 
used  for  active  systems  in  PRA  studies 
for  power  reactors  had  to  be  adapted  to 
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provide  scenario  analysis  for  the 
performance  assessment  of  the  geologic 
repository  at  Yucca  Mountain,  Nevada. 
In  regard  to  high-level  waste,  the  NRC 
staff  participates  in  a  variety  of 
intemati<Mial  activities  (e.g.,  the 
Performance  Assessment  Advisory 
Group  of  the  Organization  for  Economic 
Cooperation  and  Development,  Nuclear 
Energy  Agency)  to  ensure  that 
consistent  performance  assessment 
methods  are  used  to  the  degree 
appropriate. 

The  Commission  believes  that  an 
overall  policy  on  the  use  of  PRA  in 
nuclear  regulatory  activities  should  be 
established  so  that  the  many  potential 
applications  of  PRA  methodology  can  be 
implemented  in  a  consistent  and 
predictable  manner  that  promotes 
regulatory  stability  and  efficiency  and 
enhances  safety.  On  August  18, 1994, 
the  NRC  sta?  proposed  a  PRA  policy 
statement  to  the  Commission  in  SECY- 
94-218,  "Proposed  Policy  Statement  on 
the  Use  of  Probabilistic  Risk  Assessment 
Methods  in  Nuclear  Regulatory 
Activities."  In  its  Staff  Requirements 
Memorandum  of  October  4, 1994,  the 
Commission  directed  the  staff  to  revise 
the  proposed  PRA  policy  statement  and 
publish  the  proposed  PRA  policy 
statement  for  public  comment  in  the 
Federal  Register. 

II.  Deterministic  and  Probabilistic 
Approaches  to  Regulation 

(A)  Extension  and  Enhancement  of 
Traditional  Begulation 

The  NRC  established  its  regulatory 
requirements  to  ensure  that  a  facility  is 
designed,  constructed,  and  licensed  to 
operate  without  undue  risk  to  the  health 
and  safety  of  the  public.  These 
requirements  are  largely  based  on 
deterministic  engineering  criteria. 
Simply  stated,  this  deterministic 
approach  establishes  requirements  for 
engineering  margin  and  for  quality 
■assurance  in  design,  manufacture  and 
construction.  In  addition,  it  assumes 
that  adverse  conditions  can  exist  (e.g., 
equipment  failures  and  human  errors) 
and  establishes  a  specific  set  of  design 
basis  events.  It  then  requires  that  the 
licensed  facility  design  include  safety 
.systems  capable  of  preventing  and/or 
mitigating  the  consequences  of  those 
design  basis  events  to  protect  the  public 
health  and  safety. 

The  deterministic  approach  contains 
implied  elements  of  probability 
(qualitative  risk  considerations),  from 
the  selection  of  accidents  to  be  analyzed 
(e.g.,  reactor  vessel  rupture  is 
considered  too  improbable  to  be 
included)  to  the  system  level 
requirements  for  emergency  core 


cooling  (e.gi  safety  train  redundancy 
and  protection  acainst  single  failure). 

In  contrail  to  uie  deterministic 
approach,  HRA  addresses  all  credible 
initiating  events  by  assessing  the  event 
firequency.  Mitigating  system  reliability 
is  then  assessed,  including  the  potential 
for  commoa  cause  failures.  The 
probabilistic  treatment  therefore  goes 
beyond  the  single  failure  requirements 
used  in  the  neterministic  approach.  The 
probabilistic  approach  to  regulation  is, 
therefore,  considered  an  extension  and 
enhancem^t  of  traditional  regulation 
by  consideang  risk  in  a  more  coherent 
and  complete  manner.  A  natural  result 
of  the  increased  use  of  PRA  methods 
and  techniques  would  be  the  focusing  of 
regulationsion  those  items  most 
important  Ip  safety  by  eliminating 
unnecessary  conservatism.  Where 
appropriate,  PRA  can  also  be  used  to 
support  additional  regulatory 
requiremen  ts.  Deterministic-based 
regulations  have  been  successful  in 
protecting  he  public  health  and  safety 
and  PRA  te  chniques  are  most  valuable 
when  they  serve  to  focus  the  traditional, 
determinis  ic-based,  regulations  and 
support  the  defensc^-in-depth 
philosophy. 

Beyond  ts  deterministic  criteria,  the 
NRC  has  fofemulated  guidance,  as  in  the 
safety  goal  jpolicy  statement,  that 
utilizes  qui  intitative,  probabilistic  risk 
objectives.  The  safety  goal  policy 
statement  i  stablishes  these  top-level 
objectives  \o  help  assure  safe  operation 
of  nuclear  power  plants.  The  safety 
goals  are  intended  to  be  generically 
applied  byjthe  NRC  as  opposed  to  plant- 
specific  applications.  For  the  purpose  of 
implementotion  of  the  safety  goals, 
subsidiary  numerical  objectives  on  core 
damage  fn  quency  and  containment 
perfprman  :e  have  been  established.  The 
safety  goal  >  provide  guidance  on  where 
plant  risk  s  considered  to  be 
sufficient!  •  low  such  that  further 
regulatory  action  is  not  necessary.  Also, 
as  noted  a  love,  the  Commission  has 
been  usinj  PRA  in  performing 
regulatory  analysis  for  backfit  of  cost- 
beneficial  safety  improvements  at 
operating !  eactors  (as  required  by  10 
CFR  50.10 ))  for  a  number  of  years. 

IB)  Unceii  linties  and  Limitations  of 
Determini  ■tic  and  Probabilistic 
Approach  •$ 

The  trea  tment  of  uncertainties  is  an 
important  issue  for  regulatory  decisions. 
Uncertain  ies  exist  in  any  regulatory 
approach  and  these  uncertainties  are 
derived  fr  >m  knowledge  limitations. 
These  unc  ertainties  and  limitations 
existed  di  ring  the  development  of 
determini  ;tic  regulations  and  attempts 
were  mad  i  to  accommodate  these 


limitations  by  imposing  prescriptive, 
and  what  was  hoped  to  be,  conservative 
regulatory  requirements.  A  probabilistic 
approach  has  exposed  some  of  these 
limitations  and  provided  an  improved 
framework  to  better  focus  and  assess 
their  significance  and  assist  in 
developing  a  strategy  to  accommodate 
them  in  the  regulatory  process. 

Human  performance  is  an  important 
consideration  in  both  deterministic  and 
probabilistic  approaches.  Assessing  the 
influence  of  errors  of  commission  and 
organizational  and  management  issues 
on  human  reliability  is  an  example  that 
illustrates  where  current  PRA  methods 
are  not  fully  developed.  While  this  lack 
of  knowledge  contributes  to  the 
uncertainty  in  estimated  risks,  the  PRA 
framework  offers  a  powerful  tool  for 
logically  and  systematically  evaluating 
the  sensitivity  and  importance  to  risk  of 
these  uncertainties.  PRA  techniques  and 
models  to  address  errors  of  commission 
and  the  influence  of  organizational 
factors  on  human  reliability  are 
currently  being  developed. 

It  is  important  to  note  that  not  all  of 
the  Commission's  regulatory  activities 
lend  themselves  to  a  risk  analysis 
approach  that  utilizes  the  same  PRA 
tools  (e.g.,  fault  treie  methods).  In 
general,  fault  tree  methods  can  be  more 
suitable  for  power  reactor  events  that 
typically  involve  complex  systems. 
Events  associated  with  industrial  and 
medical  uses  of  nuclear  materials 
generally  involve  simple  systems, 
involve  radiation  overexposures,  and 
result  from  human  error,  not  equipment 
failure.  Because  of  the  characteristics  of 
medical  and  industrial  events,  as 
discussed  above,  analysis  of  these 
events  using  relatively  simple 
techniques  can  yield  meaningful  results. 
Power  reactor  events,  however, 
generally  involve  complex  systems  and 
human  interactions,  can  potentially 
involve  more  than  one  adverse 
consequence,  and  often  result  from 
equipment  failures.  ITierefore,  power 
reactor  events  can  require  greater  use  of 
more  complex  risk  analysis  techniques, 
such  as  fault  tree  analysis,  to  yield 
meaningful  insights. 

Given  the  dissimilarities  in  the  nature 
and  consequences  of  the  use  of  nuclear 
materials  in  reactors,  industrial 
situations,  and  medical  applications,  the 
Commission  recognizes  that  a  single 
approach  for  incorporating  risk  analyses 
into  the  regulatory  process  is  not 
appropriate.  However,  PRA  methods 
and  insights  will  be  broadly  applied 
within  the  NRC  to  ensure  that  tne  best 
use  is  made  of  available  techniques  to 
foster  consistency  in  NRC  risk-based 
decision-making. 
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(C)  Defense-in-Depth  Philosophy 

In  the  defense-in-depth  philosophy, 
the  Commission  recognizes  that 
complete  reliance  for  safety  cannot  be 
placed  on  any  single  element  of  the 
design,  maintenance,  or  operation  of  a 
nuclear  power  plant.  Thus,  the 
expanded  use  of  PRA  technology  will 
continue  to  support  the  NRCs  defense- 
in-depth  philosophy  by  allowing 
quantification  of  the  levels  of  protection 
and  by  helping  to  identify  and  address 
weaknesses  or  overly  conser\ati\'e 
regulatory  requirements  in  the  physical 
and  funt  tional  barriers. 

III.  The  Commission  Policy 

Although  PRA  methods  and 
information  have  thus  far  been  used 
successfully  in  nuclear  regulatory 
activities,  there  have  been  concerns  that 
PRA  methods  are  not  consistently 
applied  throughout  the  agency,  thnt 
sufficient  agency  PRA/statistics 
expertise  is  not  available,  and  thai  the 
Commission  is  not  deriving  full  benefit 
from  the  large  agency  and  industry 
investment  in  the  developed  risk 
assessment  methods.  Therefore,  the 
Commi.ssion  believes  that  an  overall 
policy  on  the  use  of  PRA  in  nuclear 
regulatory  activities  should  be 
established  so  that  the  many  potential 
applications  of  PRA  can  be 
implemented  in  a  consistent  and 
predictable  manner  that  promotes 
regulatory  stability  and  efficiency.  This 
policy  statement  sets  forth  the 
Commission  s  intention  to  encourage 
the  use  of  PRA  and  to  expand  the  scope 
of  PRA  applications  in  aii  nuclear 
regulator^'  matters  to  the  extent 
supported  by  the  state-of-the-art  in 
terms  of  methods  and  data. 
Implementation  of  the  propo.sed  policy 
statement  would  improve  the  regulatory 
process  in  three  areas:  foremost,  through 
improved  risk-efiective  safety  decision 
making;  through  more  efficient  use  of 
agency  resources;  and  through  a 
reduction  in  unneces.sary  burdens  on 
licensees. 

Therefore,  the  Commission  proposes 
the  following  policy  statement  regarding 
the  expanded  NRC  use  of  PRA: 

(1)  The  use  of  PRA  technology  should 
be  increased  in  all  regulatory  matters  to 
the  extent  supported  by  the  state-of-the- 
art  in  PRA  methods  and  data  and  in  a 
manner  that  complements  the  NRCs 
deterministic  approach  and  supports  the 
NRCs  traditional  defense-in-depth 
philosophy. 

(2)  PRA  and  associated  analyses  (e.g., 
sensitivity  studies,  uncertainty  analyses, 
and  importance  measures)  should  be 
used  in  regulatory  matters,  where 
practical  within  the  bounds  of  the  state- 


of-the-art,  to  reduce  unnecessary 
conservatism  associated  with  current 
regulatory  requirements,  regulatory 
guides,  license  commitments,  and  staff 
practices.  Where  appropriate,  PRA 
should  be  used  to  support  additional 
regulatory  requirements.  Appropriate 
procedures  for  including  PRA  in  the 
process  for  changing  regulatory 
requirements  should  be  developed  and' 
followed.  It  is,  of  course,  understood 
that  the  intent  of  this  policy  is  that 
existing  rules  and  regulations  shall  be 
complied  with  unless  these  rules  and 
regulations  are  revised. 

(3)  PRA  evaluations  in  '^isoport  of 
regulatory  decisions  sho'.:ld  be  as 
realistic  as  possible  and  appropriate 
supporting  data  should  be  publicly 
available  for  review. 

(4)  The  Commission's  safety  goals  for 
nuclear  power  plants  and  subsidiary 
numerical  objectives  are  to  be  used  with 
appropriate  consideration  of 
uncertainties  in  making  regulatory 
judgments  in  the  context  of  backfitting 
new  generic  requirements  on  nuclear 
power  plant  licensees. 

Policy  Implications 

There  are  several  important  regulatory 
or  resource  implications  that  follow 
from  the  goal  of  increased  use  of  PRA 
techniques  in  regulatory  activities.  First, 
the  NRC  staff,  licensees,  and- 
Commission  must  be  prepared  to 
<X)nsider  changes- to  regulations,  to 
guidance  documents,  to  the  licensing 
process,  and  to  the  inspection  program. 
Second,  the  NRC  staff  and  Commission 
must  be  committed  to  a  shift  in  the 
application  of  resources  over  a  period  of 
lime  based  on  risk  findings.  Third,  the 
NRC  staff  must  undertake  a  training  and 
development  program,  which  may 
include  recruiting  personnel  with  PRA 
experience,  to  provide  the  PRA 
expertise  necessary  to  implement  these 
goals.  Additionally,  the  NRC  staff  must 
continue  to  develop  PRA  methods  and 
regulatory  decision-making  tools  and 
must  significantly  enhance  the 
collection  of  equipment  and  human 
reliability  data  for  all  of  the  agency's 
risk  assessment  applications,  including 
those  associated  with  the  use, 
transportation,  and  storage  of  nuclear 
materials. 

This  proposed  policy  statement 
affirms  the  Commission's  view  that  PRA 
methods  can  be  used  to  derive  valuable 
insights,  perspective  and  general 
conclusions  as  a  result  of  an  integrated 
and  comprehensive  examination  of  the 
design  of  nuclear  facilities,  facility 
response  to  initiating  events,  the 
expected  interactions  among  facility 
structures,  systems  and  components. 


and  between  the  facilitv  and  its 
operating  staff. 

IV.  Availability  of  Documents 

Copies  of  documents  cited  in  this 
.section  are  available  for  inspection  and/ 
or  for  reproduction  for  a  fee  in  the  NRC 
Public  Document  Room,  2120  L  Street 
NW,  (Lower  Level).  Washington,  DC 
20037.  Copies  of  NUREGs  cited  in  this 
document  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  P.O.  Box 
37082,  Washington.  DC  20013-7082. 
Copies  are  also  available  for  purchase 
from  the  National  Technical  Information 
Service.  5285  Port  Royal  Road. 
Springfield,  VA  22161. 

In  addition,  copies  of  (1)  SECY-94- 
218,  "Proposed  Policy  State.-nent  on  the 
Use  of  Probabilistic  Risk  Assessment 
Methods  in  Nuclear  Regulatory 
Activities."  (2)  SECY-94-21 9," 
"Proposed  Agency-Wide 
Implementation  Plan  for  Probabilistic 
Risk  Assessment  (PRA),"  (3)  the 
Commission's  Staff  Requirements 
Memorandum  of  September  13. 1994 
concerning  the  August  30, 1994 
Commission  meeting  on  SECY-94-2lft 
and  SECY-94-219.  and  (4)  the 
Commission's  Staff  Requirements 
Memorandum  of  October  4, 1994  on 
SECY-94-218  can  be  obtained 
electronically  by  accessing  the  NRC 
electronic  bulletin  board  system  (BBS) 
Tech  Specs  Plus.  These  four 
WordPerfect"*  5.1  documents  are  located 
in  the  BBS  MISC  library  directory  under 
the  single  filename  "PRAPLAN.ZIP". 
The  BBS  operates  24  hours  a  day  and 
can  be  accessed  through  a  toll-free 
number.  1-800-  679-5784,  at  modem 
speeds  up  to  9600  baud  with 
communication  parameters  set  at  8  data 
bits,  no  parity,  1  stop  bit.  full  duplex, 
and  using  ANSI  terminal  emulation. 

Dated  at  Rockviile,  Mar>iand.  this  1st  day 
of  December  1994. 

For  the  Nuclear  Regulator)'  Commissiun 
Gary  M.  Holahan. 

Director.  Division  of  Systems  Safety  and 
Analysis  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  94-30147  Filed  12-7-94;  8:45  ami 

BILLmC  COOC  75«(M)1-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Fonns  Submitted  for  OMB 
Review 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collectior 
of  infonnation  to  the  Office  of 
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Management  and  Budget  for  review  and 
approval. 

Summary  of  Propo8al(s) 

(1)  Collection  title:  Application  for 

Employee  Annuity  Under  the 
Railroad  Retirement  Act 

(2)  Forin(s)  submitted:  AA-1,  AA-ld 

andG-204 

(3)  Oi4B  Number.  3220-0002 

(4)  Expiration  date  of  current  OMB 

c/eorance:  January  31. 1995 

(5)  Type  of  request  Revision  of  a 

currently  approved  collection 

(6)  Frequency  of  response:  On  occasion 

(7)  Respondents:  Individuals  or 

households 

(8)  Estimated  annual  number  of 

respondents:  16,700 

(9)  Total  annual  responses:  22,325 

(10)  Average  time  per  response:  0.52067 
hours 

(11)  Total  annual  reporting  hours: 
11.624 

(12)  Collection  description:  The  RRA 
provides  for  payment  of  age, 
disability  and  supplemental 
annuities  to  qualified  employees. 
The  application  and  related  forms 
obtain  information  about  the 
applicant's  family  work  history, 
military  service,  disability  benefits 
from  other  government  agencies 
and  public  or  private  pensions.  The 
information  is  used  to  determine 
entitlement  to  and  amount  of 
annuity  applied  for. 

Additional  Information  or  Comments: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board.  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316).  Office  of  Management  and 
Budget.  Room  10230,  New  Executive 
Office  Building.  Washington,  D.C. 
20503. 

Chuck  Minzwa. 
Clearance  Officer. 
jFR  Doc.  94-30200  Filed  12-7-94: 8:45  ami 

BILIJNC  COOC  7WM-01-M 


RESOLUTION  TRUST  CORPORATION 

Coastal  Barrfer  Improvement  Act; 
Property  AvailabiUty;  Grand  Beach, 
Galveston  County,  TX 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Grand  Beach, 
.ocated  in  the  City  of  Galveston. 


Galveston  :k>unty.  Texas,  is  affected  by 
Section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990  as  specified 
below. 

DATES:  Wrften  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  all  or  any  portion  of  this 
property  ntay  be  mailed  or  faxed  to  the 
RTC  until  ibrch  8. 1994. 
ADDRESSESt  Copies  of  detailed 
descriptions  of  this  property,  including 
maps,  can  pe  obtained  from  or  are 
available  fir  inspection  by  contacting 
the  follow^g  person:  Mr.  Steven  Reid, 
ResolutioniTrust  Corporation.  Dallas 
Field  Offivi'.  3500  Maple  Avenue. 
Reverchon  Plaza.  Suite  300,  Dallas.  TX 
75219-393  J.  (214)  443-4738;  Fax  (214) 
443-6574. 

SUPPLEMEN  TARY  INFORMATION:  The  Grand 
Beach  prooerty  is  located  on  the  eastern 
end  of  Galifeston  Island,  within  the  City 
of  Galveston,  Texas.  The  site  consists  of 
approximately  61.6  acres  of 
undeveloped  land  comprised  of  four 
tracts.  Thertracts  are  separated  by  Apffel 
Park  Boulejvard  and  East  Beach  Drive. 
The  Grand  Beach  property  is  located 
within  a  c<  astal  zone  and  has 
recreations  1  value.  The  site  contains  an 
undeveloped  floodplain  and  wetlands. 
The  property  is  also  adjacent  to  a  public 
beach  managed  by  the  City  of  Galveston 
for  recreat^nal  purposes.  This  property 
is  covered  property  within  the  meaning 
of  Section  10  of  the  Coastal  Barrier 
Improvemf  nt  Act  of  1990.  P.L.  101-591 
(12  U.S.C.  k441a-3J. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portiofi  of  this  property  must  be 
received  oft  or  before  March  8. 1994.  By 
the  Resolution  Trust  Corporation  at  the 
appropriate  address  stated  above. 

Those  eiltities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencie  >  or  entities  ofthe  Federal 
govemni  ent; 

2.  Agencie  i  or  entities  of  State  or  local 
govemm  ent;  and 

3.  "Qualifi  jd  organizations"  pursuant  to 
section  1  70(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3  ). 

Written  nc  tices  of  serious  interest  roust 
be  submitt  id  in  the  following  form: 

Notice  of  J  erious  Interest 

RE:  [insert.:name  of  property) 
Federal  Register  Publication  Date: 


(insert  Fet^ral  Register  publication 
date] 

1.  Entitylname. 

2.  Declai  ation  of  eligibility  to  submit 
Notice  un(  er  criteria  set  forUi  in  the 
Coastal  Barrier  Improvement  Act  of 


1990.  P.L.  101-591.  section  10(b)(2).  (12 
U.S.C.  1441a-3(b)(2)).  including,  for 
qualified  organizations,  a  determination 
letter  from  the  United  States  Internal 
Revenue  Service  regarding  the 
organization's  status  under  section 
501(c)(3)  ofthe  U.S.  Internal  Revenue 
Code  (26  U.S.C.  170(h)(3)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  for  all  or  any 
portion  ofthe  property  (e.g.,  price, 
method  of  financing,  expected  closing 
date.  etc.). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  re.suurce 
conservation  purposes  (12  U.S.C.  1441a- 
3(b)(4)),  as  provided  in  a  clear  written 
description  ofthe  purpose(s)  to  which 
the  property  will  be  put  and  the  location 
and  acreage  of  the  area  covered  by  each 
purpose(s)  including  a  declaration  of 
entity  that  it  will  accept  the  placement, 
by  the  RTC.  of  an  easement  or  deed 
restriction  on  the  property  consistent 
with  its  intended  conservation  use(s)  as 
stated  in  its  notice  of  serious  interest. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

List  of  Subjects 

Environmental  protection. 

Dated:  December  2, 1994. 
Resolution  Trust  Corporation. 
William  J.  Tricarico, 
Assistant  Secretary. 

IFR  Doc.  94-30135  Filed  12-7-94;  8:45  ami 
BiujNO  cnvai-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer: 
Richard  T.  Redfeam  (202)  942-6800 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission.  ORlce  of  Filings  and 
Information  Services,  450  5th  Street. 
NW..  Washington,  DC  20549 

Extension 

Mall  Intercept  Survey    File  No.  270- 
393 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  a  request 
for  extension  to  conduct  a  mall  intercept 
survey.  The  survey  will  attempt  to 
assess  the  public's  understanding  of 
mutual  funds  and  other  financial 
matters.  The  siuvey  will  obtain 
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information  on  what  format  and 
presentation  of  information  about 
mutual  funds  will  make  it  easier  for 
investors  to  make  inferences  and  make 
correct  comparisons  of  fees,  expenses 
and  risks  for  different  funds.  The  results 
will  enable  the  Commission  to  better 
understand  the  level  of  investor 
comprehension  of  mutual  fund 
prospectuses.  The  mall  intercept  survey 
is  estimated  to  require  a  total  of  33.33 
burden  hours.  The  burden  hour  per 
participant  will  be  .33  hours  or  20 
minutes. 

Direct  general  comments  to  the 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission  at  the  address 
below  Direct  any  comments  concerning 
the  accuracy  ofthe  estimated  average 
burden  hours  for  compliance  with  the 
Commission  rules  and  forms  to  Richard 
T  Redfeam.  Acting  Director,  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington.  DC  20549  and 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission,  (Project  Number 
3235-0448),  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503 

Dated:  November  23.  1994 
Jonathan  G.  Kalz, 
Secretary 

Margaret  H.  McFarland. 

Deputy  Secretary 

IFR  Doc.  94-30129  Filed  12-7-94;  8:45  am) 

wuMe  COM  aoio-ai-i* 


[Releases  Nos.  33-7t14;  34-^041] 

Exemption  From  Rule  10t>-«  for 
Certain  Dividend  Reinvestment  and 
Stock  Purchase  Plans 

Dt-comberl.  1994. 

Pursuant  to  detegated  authority,  on 
December  1. 1994,  the  Division  of 
Market  Regulation  issued  the  attached 
letter  to  The  SecuriUes  Transfier 
Association  ("STA  Letter")  granting  a 
class  exemption  from  rule  lOb-6  under 
the  Securities  Exchange  Act  of  1934. 
subject  to  certain  conditions,  to 
facilitate  the  availability  of  certain 
dividend  reinvestment  and  stock 
purchase  plans  ("DRSPPs")  to  investors. 
The  STA  Letter  is  significant  because 
many  issuers  no  longer  will  need  to  seek 
individual  e^temptions  from  Rule  lOb-6 
before  implementing  their  DRSPPs.  The 
letter  also  addresses  issues  concerning 
broker-dealer  registration  under  Section 
15(a)  ofthe  Exchange  Act. 

The  STA  Letter  is  consistent  with 
prior  Rule  lOb-6  exemptions  granted  to 
issuers,  and  facilitates  iHvestors"  access 
to  DRSPPs  insofar  as  it  permits  investors 


to  obtain  their  first  shares  of  an  issuer's 
securities  directly  from  the  issuer.  The 
STA  Letter  has  been  issued  in  the 
context  of  a  continuing  review  of  Rule 
lOb-6.  and  is  publishwi  to  provide 
notice  of  the  exemption's  availability. 
For  further  information,  contact  the 
Office  of  Trading  Practices  (for  matters 
regarding  Rule  lOb-6).  at  (202)  942- 
0772,  and  the  Office  of  Chief  Counsel 
(for  matters  regarding  broker-dealer 
registration),  at  (202)  942-0073. 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington.  DC 
20549. 

Margaret  H.  McFarland. 
Deputy  SecKtary 
December!.  1994. 
Mr.  Michael  J.  Foley.  President. 
The  Securities  Tmnsfer  Association.  Inc.. 

P.O.  Box  5067.  Hazlet.  N]  07730-5OS7 
Re:  Dividend  Reinvestment  and  Stock 

Purchase  Plans. 
Dear  Mr.  Foley:  To  clarify  issues  raised 
under  Rule  lOb-6  ("Rule  lOb-6"  or  "Rule") ' 
under  the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  '^  by  dividend  reinvestment 
and  stock  purchase  plans  ("DRSPPs").  the 
Commission  has  determined  to  grant  an 
exemption  from  the  Rule  to  certain  issuers 
("Issuers"),  their  affiliated  purchasers 
(••Affiliated  Purchasers"),  as  defined  in 
paragraph  (c)(6)  of  the  Rule.'  and  the  agents 
of  the  Issuers'  DRSPPs  ("DRSPPs  Agents") 
during  distributions  ofthe  Issuers'  shares  of 
common  stock  pursuant  to  the  Issuers' 
DRSPPs.  This  letter  also  addresses  the 
application  of  Sections  15(a)  and  17A  ofthe 
Exchange  Act*  to  DRSPPs.  The  discussion  of 
Section*  15(a)  and  17A  pertains  to  all 
DRSPPs.  It  applies  both  to  "plans,"  as 
defined  in  paragraph  (c)(4)  of  Rule  tOb-e" 
and  to  non-traditional  DRSPPs,  which  are  the 
subject  of  the  exemption  from  Rule  lOb-6 
discussed  below. 

I.  Background 

A  DRSPP  is  a  program  offered  b>'  a 
corporation  or  closed-end  fund  that  allows 
participants  to  accumulate  shares  of  an 
issuers  common  stock  directly  from  the 
issuer  by  reinvesting  dividends  and.  in  many 


't7CFR240.1t)b-6. 

^  15  U.S.C  §§  78a  et  seq. 

'  17  CFR  240.10b-6{cK6).  Generally,  an  affiliated 
purchaser  includes  any  person  acting  in  concert 
with  (he  issuer  or  other  jierson  making  Ihe 
disn-ibution:  an  affiliate  who  directly  or  indirectly 
controls  purchases  by  the  issuer  or  other  persoo.  or 
whose  purchases  are  controlled  by  or  under 
common  control  with  the  issuer  or  other  person;  a 
broker-dealer  aCCliale:  and  a  noo-broker-dealer 
affiliate  that  regularly  purcliases  securities  for  its 
own  account  or  for  another's  account  or 
recommends  or  exercises  investment  discrstien 
with  respect  to  the  purchase  or  sale  of  securities.    . 

♦  15  U.S.C.  §§  7»o  and  78q-l.  respectively. 

'  17  CFR  240.lOb-^(cK4).  A  plan  includes  "any 
bonus,  profit-sharing,  pension,  retirement,  titrift. 
savings,  incentive,  stock  purchase,  stock  ownership, 
stock  appreciation,  stock  option,  dividend 
rein  vestment  or  similar  plan  for  employees  or 
shareholders  of  an  issuer  or  it*  subsidiaries." 


cases,  by  making  optional  cash  pajrments. 
Individual  investors  may  be  attracted  to 
DRSPPs  because  they  often  provide  a 
relatively  convenient  and  inexpensive 
mechanism  to  accumulate  sharw  of 
particular  issuers  through  the  automatic 
regular  reinvestment  of  dividends  and,  in 
many  cases,  through  optional  cash  payments. 
These  programs  also  are  favored  by  issuers 
because,  among  other  things,  they  can 
provide  a  relatively  economical  mechanism 
for  raising  capital,  wrhile  simultaneously 
improving  shareholder  relations  and 
broadening  and  stabilizing  the  issuer's 
shareholder  base.  Approximately  1.000 
issuers  currently  offer  some  fbrrn  of  DRSIV 

The  earliest  DRSPPs  were  dividend 
reinvestment  plans  CDRPs"),  in  which 
participation  was  limited  to  the  issu.-r's 
shareholders,  and  through  which  additional 
shares  could  be  purchased  only  with 
reinvested  dividends.  Since  the  first  DRP  was 
introduced  in  the  late-1960s,  there  has  been 
considerable  evolution  in  these  programs. 
The  greatest  changes  have  been  in  the 
categories  of  persons  that  are  permitted  to 
participate  in  DRSPPs,  and  in  the  ability  of 
participants  to  accumulate  issuers'  shares  by 
making  opKonal  cash  purchases  as  well  as  ' 
through  dividend  reinvestment. 

Today,  many  issuers  no  longer  limit 
participation  in  their  DRSPPs  to  shareholders 
or  employees.  Rather,  various  issuers  have 
extended  DRSPP  participation  to.  among 
others,  retirees,  outside  directors, 
consultants,  suppliers,  franchisees, 
indepandent  contractors,  family  members  of 
the  above,  as  well  as  credit  card  holders  and 
other  customers.  Moreover,  seme  issuers 
permit  participation  in  their  DRSPPs 
following  an  initial  cash  payment,  rather 
than  requiring  prior  share  ownership. 
Further,  asjioted  abdve.  many  DRSPPs  allow 
shares  to  be  purchasetl  with  optional  cash 
payments  as  wrell  as  roinrtsted  dividends. 

n.  Rule  lOb-6 

Rule  IOb-6  is  an  anti-manipulation  rule 
that,  subject  to  ceruin  exceptions,  prohibits 
persons  who  are  engaged  in  a  distribution  of 
securities  from  bidding  for  or  purtihasiiig.  or 
inducing  others  to  purchase,  such  securities, 
aoy  security  of  the  same  class  and  series  as 
the  distributed  securities,  or  any  security  that 
is  immediately  convertible  into  or 
exchangoabie  for  or  any  right  to  acquire  such 
distributed  securities  (collectivelv  •related 
securities"),  until  they  have  crimpleted  their 
participation  in  the  distribution.  The  Rule  is 
intended  to  prevent  those  persons 
participating  in  a  distribution  of  securities 
from  artifkiaUy  conditioning  the  market  fbr 
the  offered  securities  in  order  to  facilitate  the 
distribution,  and  to  protect  the  integrity  of 
the  securities  trading  market  as  an 
independent  pricing  mechanism. 

Paragraph  («)  of  Rule  lOb-6  provides  that 
the  Rule  does  not  apply  to  any  distribution 
of  securities  by  an  issuer  or  a  subsidiary  of 
the  issuer  to  emplo>'ees  or  shareholders  of 
the  issuer  or  its  subsidiaries,  or  to  a  trustM 
or  other  person  acquiring  such  securities  for 
the  account  of  such  emplo>-ees  or 
shareholders  pursuant  to  a  plan  as  defined  in 
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paragraph  (c)(4)  of  the  Rule  *  Paragraph  (g)  of 
Rule  lOb-6  further  provides  that  a  bid  for  or 
purchase  of  any  security  made  or  effected  by 
or  for  a  plan  shall  be  deemed  to  be  a 
purchase  by  the  issuer  unless  the  bid  is 
made,  or  the  purchase  is  effected,  by  an 
"agent  independent  of  the  issuer,"  as  that 
term  is  deflned  in  paragraph  (a)(6)  of  Rule    ~ 
lOb-18.' 

When  an  issuer  expands  its  DRSPP  to 
allow  participation  by  persons  other  than  its 
employe*!?  or  shareholders  or  those  of  its 
subsidiaries,  the  exception  in  paragraph  (e)  of 
the  Rule  is  no  longer  available.  Without  this 
exception,  bids  for  or  purchases  of  an  issuer's 
common  stock  made  or  effected  by  or  for  a 
DRSPP  are  attributed  to  the  issuer. 
Consequontly,  many  issuers  offiering  non- 
traditioni'!  DRSPPs  have  sought,  and  have 
■been  graiii^^d.  exemptions  pursuant  to 
paragraph  (j)  of  the  Rule  of  permit 
transactions  that  otherwise  would  be 
prohibited  by  Rule  10t>-6  during 
distributions  pursuant  to  DRSPPs,  These 
exemptions  permit  bids  and  purchases  by 
issuers,  their  affiliated  purchasers,  and 
DRSPP  Agoats  during  distributions  pursuant 
to  a  plan,  subject  to  specified  conditions.  The 
exemptions  focused  not  only  on  the 
relationship  between  the  issuer  and  the 
individua!!?  participating  in  the  DRSPP,  but 
also  upon  the  magnitude  of  sales  pursuant  to 
the  DRSPP  and  the  use  of  special  selling 
efforts  and  selling  methods  to  promote 
P'ariicifMlion  in  such  programs.  Additionally, 
the  exemption  letters  were  wsed  to  notify 
issuers  of  other  issues  raised  by  DRSPPs, 
including  activities  by  issuer;;  that  may  raise 
concerns  under  Section  15(a)  of  the  Exchange 
Act  relating  to  broker-dealer  registration. 

The  Commission  rei.enily  published  a 
concept  release  ("Concept  Release") 
regarding  the  anti-manipulation  regulation  of 
securities  distributions,  which  sought 
comment  on.  among  other  things,  the 
application  of  Rule  lOb-6  to  DRSPPs." 
Because  of  the  numerous  requests  received 
by  the  Commission  for  exemptions  for  Rule 
10l)-6  on  behalf  of  individual  issuers  offering 
DRSPPs.  an  exemption  from  Rule  lOb-6 
appears  to  be  appropriate  pending 
consideration  of  responses  to  the  Concept 
Release.  Moreover,  the  staff  of  the  Division  is 
setting  forth  its  views  on  other  matters 
involving  DRSPPs.  intludins  the  activities  of 
issuers  in  connection  with  DRSPPs  that  raise 
issues  under  Sections  15(a)  and  17A  of  the 
Exchange  A«.t. 

in.  Exemption  : 

The  QnniTrissic.n,  by  the  Division  of  Market 
Regulation  pursuant  to  delegated  authority, 
hereby  grants  an  exemption  fr6m  Rule  10b- 
6  pursuant  to  paragraph  (j)  of  the  Rule  to 
permit  any  Issuer.  Its  Affiliated  Purchasers, 
and  the  DRSPP  Agent  to  bid  for  or  purchase 
the  Issuer's  common  stock  during  a 
distribution  of  such  security  pursuant  to  the 
Issuer's  DRSHP.  and  to  permit  the  DRSPP 
Agent  to  bid  for  or  purchase  the  Issuer's 
cummon  stock  pursuant  to  the  DRSPP  durmg 
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*17CFil2«).10b-«(e). 
'17CKR240.10b-18(a)(b). 
•Securities  Exchange  Act  ReIi».sG  No.  33924 
(April  13,  19B4).  59  FR  216»1. 
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shall  appoint  an  independent 
the  DRSPP  Agent)  to  execute 
on  behalf  of  the  DRSPP  and  its 
For  purposes  of  this  exemption, 
Agent  must  be  a  registered  broker- 
lank  as  defined  in  Section  3(a)(6) 

Act.  To  be  deemed 
nt.  the  DRSPP  Agent  may  not  be 
of  the  Issuer,  and  neither  the 
any  affiliate  of  the  Issuer  may 
y  direct  or  indirect  control  or 
rer  the  times  whe.T  ''  or  the  prices 
he  independent  iigf-ncy  may 
he  Issuer's  common  stock  for  the 
e  amounts  of  the  security  to  be 
the  manner  in  which  the  security 
" ,  or  the  selection  of  a 
iealer  (other  than  the  inde{>endent 
~  through  which  purchases  may  be 


tse  f) 


a  distribul  ion  of  common  stock  or  related 
securities,  by  the  Issuer  or  any  Affiliated 
Purchaser  of  the  Issuer,  subject  to  the 
following  :erms  and  conditions: 

A.  Plan  A  Iministmtion 

1.  DRSPP  \gent 

The  IssQer 
agent  (i.e 
transactions 
participai  ts 
the  DRSP 
dealer  or 

under  the|Exchange 
Independi 
an  affiliat 
Issuer  noi 
exercise 
in 

at  which, 
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purchase! 
is  to  be  pi  rchased 
brjiker  or 
agent  it 
executed. 

2.  Cleric, 

All  bid 
sales, of t 
of  the 
made  by 
bniker-df 
3ta)((6) 
in 

by  ihe 
transacti 
purely  c 
includinj 
an  i 

connectii 
must  coi 
avoid 
S*.ction 
Section  1 

Where 
agent,  sei 
may  assi 
records  o 
issuing 
perform  i 
agent.'" 

/?.  Purrht  ses  nf  Securities  on  Behalf  of  the 
DRSPP 


and  Ministerial  Functions 


lel 


and  purchases,  and  offers  and 
e  Issuer's  common  stock  on  behalf 
DR$PP  or  its  participants  shall  be 

DRSPP  agent,  or  by  a  registered 
ler  or  bank,  as  defined  in  Section 
o  the  Exchange  Ad,  that  is 
depend  ;nt  of  the  l.ssuer  and  that  is  selected 
DIfSPP  Agent  to  execute  such  ' 

The  liusuer  may  perform  only 
l4rical  and  ministerial  functions, 
forwarding  cash  anti  securities  to 
ndep^dent  broker-dealer  or  bank,  in  * 
with  the  DRSPP.  The  Issuer  also 
ly  with  ihis  condition  in  order  to 
brc|cer-dealer  registration  under 
a)  of  the  Exchange  Act.  See 
.  infra. 

he  Issuer  is  a  registered  transfer 
•Section  V.  infm,  the  Issuer  also 
the  DRSPP  Agent  by  maintaining 
each  participant's  activities, 
siitements  of  account,  and 
n  other  functions  of  a  transfer 
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Consislent  with  the  DRSPP  Agent's 

role,  neither  the  Issuer,  nor  any 
a  control  relationship  with  the 
jugh  the  provisions  of  the  DRSPP 
ise,  may  place  any  restrictions  upon 
price,  amount,  or  manner  of 
made  on  behalf  of  the  DRSPP.  The 
not  change  its  determination  that 
hased  for  the  DRSPP  will  be 
from  the  Issuer  or  in  the  open 
".  than  once  in  any  12  month 
Issuer  cannot  exercise  such  right 
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can  be  no  roquiremenl  that  purchases 
Yk  made  within  a  specified  number 
r  the  dividend  date  or  after  any  deadline 
ing  payment  toward  optional  cash 
except  as  consistent  with  L«tler 
ucky  Stores  Incorporated  (pub.  avail. 
)  ("Lucky  Stores")  a.s  modified  infra 
.C§78c(a)(25).       , 


S. 


absent  a  documented  determination  by  its 
board  of  directors  or  chief  financial  officer 
that  the  Issuer's  need  to  raise  additional 
capital  has  changed,  or  that  there  is  another 
valid  reason  for  such  change,  such  as  action 
by  a  state  or  federal  regulatory  agency 
recommending  or  requiring  a  change  in  the 
capital  structure  of  the  Issuer  or  of  one  of  its 
major  operating  subsidiaries. 

If  securities  are  purchased  directly  from 
the  Issuer,  the  Issuer  and  its  Affiliated 
Purchasers  cannot  purchase  the  common 
stock  on  any  day  on  which  the  market  price 
of  the  common  stock  will  be  a  factor  in 
determining  the  purchase  price  of  the 
common  stock  to  be  delivered  under  the 
DRSPP 

Unless  otherwise  excepted  by  fir  exempted 
from  Rule  lOb-6,  the  Issuer  and  its  Affiliated 
Purchasers  shall  not  purchase  the  common 
stock:  (1)  During  the  period  commencing  two 
business  days  prior  to  the  initial 
dissemination  of  announcements  regarding 
the  DRSPP.  and  ending  30  calendar  days  after 
such  initial  dissemination,  and  (2)  during  the 
period  commencing  two  business  days  befon' 
any  subsequent  general  dissemination  of 
announcements  regarding  the  DRSPP  and 
ending  15  calendar  days  after  such 
subsequent  dissemination. 

C  Selling  Efforts 

An  Issuer  may  permit  persons  with  whom 
the  Issuer  has  a  preexisting,  continuing 
relationship,  as  well  as  members  of  the 
general  public  to  participate  in  its  DRSPP, 
however,  sales  efforts  relating  to  the  DRSPP 
must  be  consistent  with  the  solicitation 
activities  permitted  in  Section  IV.A..  infra 

n.  Genera]  Conditions  of  the  Exemfifion 

No  bids  or  purchases  shall  be  made  for  the 
purpose  of  creating  actual,  or  apparent,  active 
trading  in  or  raising  the  price  of  the  Issuer's 
common  stork.  Additionally,  this  e.i<cinption 
does  not  apply  to  sales  of  the  Issuer  s 
securities  by  participants  in  DRSPPs  that 
otherwise  may  involve  a  distribution  for 
purposes  of  Rule  lOb-6. 

This  exemption  is  subject  to  modification 
or  revocation  if  at  any  time  the  Commission  ■ 
or  Division  determines  that  such  action  is 
necessary  or  appropriate  in  ftirtherance  of  the 
purposes  of  the  Exchange  Act.  As  noted 
above,  the  Commission  recently  published 
the  Concept  Release  seeking  com.Tients  on  a 
broad  range  of  issues  relating  to  the  anti- 
manipulation  regulation  of  securities 
offerings,  and  specifically  requested 
comments  on  the  treatment  of  DRSPPs  under 
Rule  lOb-6.  Following  review  of  comments 
received  in  response  to  that  release,  the 
Commission  may  determine  to  undertake 
rulemaking  or  other  action  that  may 
supersede  this  exemption. 

E.  Notice  Requirement 

Any  Issuer  that  relies  on  the  exemption 
granted  herein  shall  provide  a  written  notice 
("Notice")  to  the  Director  of  the  Division. 
The  Notice  must  identify  the  Issuer  and 
represent  that  the  DRSPP  will  be  operated 
consistently  with  the  conditions  of  this  letter. 
The  Notice  may  be  provided  by  the  Issuer 
the  DRSPP  Agent,  the  Issuer's  transfer  agent, 
or  the  legal  representative  of  any  of  the 
fbre.going.  Unless  otherwise  extended  by  tht 
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Division,  this  notice  requirement  will  expire 
OQ  December  31 ,  1995. 

F  Record  Maintenance  and  Production 

The  Issuer  shall  maintain  the  following 
information  for  a  period  of  at  least  two  years 
from  the  date  of  the  event,  which  must  be 
provided  promptly  to  the  Division  upon  its 
request: 

1.  the  dates  and  substance  of  any  materials 
distributed  in  connection  with  the  DRSPP; 

2.  die  number  of  persons  participating  in 
the  DRSPP,  on  a  monthly  basis; 

3.  the  volume  of  securities  purchased  for 
the  DRSPP  by  the  DRSPP  Agent,  on  a  weekly 
basis,  or,  if  shares  are  purchased  less 
frequently,  the  number  of  shares  purchased 
on  a  monthly  basis;  and 

4.  a  notation  of  any  period  that  the  Issuer 
is  engaged  in  any  other  distribution  of 
common  stock  for  purposes  of  Rule  10t)-6. 

Unless  otherwise  extended  by  the  Division, 
this  record  maintenance  and  production 
requirement  will  expire  on  December  31. 
1995. 

rv.  Interpretation  of  Section  lS(a) 

The  staff  of  the  Division  is  of  the  view  that 
certain  activities  in  which  Issuers,  their 
Affiliated  Purchasers,  and  DRSPP  Agents 
engage  in  connection  with  DRSPPs  raise 
issues  under  Section  15(a)."  Therefore,  in 
addition  to  granMng  the  foregoing  class 
exemption  from  Rule  tOb-€,  this  letter  also 
clarifies  the  application  of  those  provisions 
of  the  Exchange  Act  to  both  traditional  and 
non-traditional  DRSPPs. 

When  an  issuer  induces  or  attempts  to 
induce  the  purchase  or  sale  of  its  securities, 
receives  compensation  based  on  securities 
transactions,  or  holds  and  maintains  the 
funds,  securities,  and  accounts  of  DRSPP 
participants,  it  may  be  required  to  register  as 
a  broker-dealer  under  Section  15  of  the 
Exchange  Act  Broker-dealer  registration 
minimizes  the  DRSPP  participant's  exposure 
to  the  risks  typically  associated  with  the 
execution  of  orders,  and  the  handling  and 
placement  of  funds  and  securities  with 
others.  For  example,  the  Commission's 
financial  responsibility  rules  are  designed  to 
provide  safieguards  with  respect  to  customer 
funds  and  securities  held  by  registered 
broker-dealers,  by  providing  accountability 
for  those  funds  and  securities,  and  requiring 
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"Section  isia)  of  the  Exchange  Act  generally 
provides  that  a  "broker"  or  -dealer"  who  uses  the 
mails  or  any  means  of  interstate  commerce  to  effect 
transactions  in,  or  to  induce  or  attempt  to  induce 
the  purchase  or  sale  of.  any  security  must  register 
with  the  Commission,  unless  an  exemption  applies. 
Section  3(a)(4)  of  the  Exchange  Act  defines  a 
"broker"  as  any  person  who  is  in  the  business  of 
effecting  transactions  in  securities  for  the  account 
of  others.  A  "dealer"  under  Section  3(a)(5)  is 
defined  as  any  person  engaged  in  the  business  of 
buying  and  selling  securities  for  its  own  account, 
whether  through  a  broker  or  otherwise.  A  number 
of  factors  are  considered  in  determining  whether  a 
person  is  a  Inoker-dealer.  including  the  type  and 
basis  for  any  co.Tipensation  received,  the  extent  to 
which  Ihe  person  holds  the  funds  and  securities  of 
others,  the  extent  of  contact  with  the  public,  and 
whether  the  person  is  "engaged  in  the  business."  as 
that  term  is  used  in  the  above  definitions.  Issuers 
that  engage  in  both  buying  and  selling  may  be 
subject  to  Section  15(a')  of  the  Exchange  Act. 


the  maintenance  of  accurate  books  and 
records,  and  sufficient  liquid  assets. 

To  avoid  both  the  potential  for  sales 
practice  abuse  or  loss  of  investors'  funds  and 
securities.  Issuers  operating  DRSPPs  either 
must  limit  their  activities  as  described  below 
or  register  as  a  broker-dealer." 

A.  Solicitation 

Under  the  conditions  set  forth  below,  the 
Issuer  may  inform  the  general  public  through 
announcements,  newspaper  advertisements, 
circulars,  notices,  and  investor  fairs  about  its 
securities  or  the  securities  of  the  Issuer's 
subsidiary  available  through  the  DRSPP.  In 
addition,  an  Issuer  may  inform  those 
prospective  participants  with  whom  the 
Issuer  has  a  pre-existing,  continuing 
relationship  that  encompasses  the  receipt  of 
written  communications  by  existing  means  of 
communication  (e.g.,  including  the 
solicitation  with  a  bill,  annual  report,  or 
payroll  stub)."  The  Issuer,  however,  may  not 
use  an  agent  other  than  a  registered  broker- 
dealer  or  bank  to  solicit  participation  in  the 
DRSPP  on  its  behalf. 

The  information  contained  in  any 
solicitation  material  may  include  no  more 
than  that  allowed,  nor  less  than  that  required 
under  Rule  134  under  the  Securities  Act  of 
1933  ( "Securities  Act")  (i.e..  tombstone 
advertisements  ").'«  Thus,  typically,  materials 
may  include:  (1)  The  Issuer's  name;  (2)  die 
Issuer's  type  of  business;  (3)  the  type  of 
security  being  offered  in  the  DRSPP  [i.e.. 
common  or  preferred  stock):  (4)  the  price  of 
the  security  or  the  method  of  price 
determination:  and  (5)  information  on  how 
and  where  a  prospectus  may  be  obtained. 

If  a  registration  statement  for  the  securities 
to  be  offered  under  the  DRSPP  has  not  yet 
been  filed  under  the  Securities  Act.  the 
information  contained  in  any 
communication,  pursuant  to  Rule  135  under 


"Issue.-s  that  only  sell  their  own  securities  {i.e.. 
treasury  stock),  but  do  not  purchase  and  arrange  for 
the  sales  of  such  securities,  and  do  not  otherwise 
effect  transactions  in  securities  for  investors,  would 
continue  to  be  excluded  from  the  broker-dealer 
registration  requirements  of  Section  lS(a)  of  the 
Exchange  Act.  Furthermore,  associated  persons  of   , 
Issuers  would  not  be  required  to  register  as  broker- 
dealers  provided  that  they  meet  the  requirements  of 
Rule  3«4-l  under  the  Exchange  Act.  17  CFR 
240.3a4-l.  Associated  persons  (e.g..  partners, 
officers,  directors,  or  employees)  who  are 
participating  in  the  sale  of  securities  through  a 
DRSPP,  may  qualify  for  the  safe  harbor  if  they  meet 
the  requirements  of  subparagraphs  (a)  (l)-(3)  of 
Rule  3a4-l  (the  associated  person  must  not  be 
subject  to  a  statutory  disqualification,  cannot 
receive  transaction-based  compensation,  and  must 
not  be  an  associated  person  of  a  broker  ^Iealer  at  the 
time  of  participation)  and  either:  (a)  restrict  their 
participation  to  offers  and  sales  of  securities 
involving  employee  dividend  reinvestment  or  Mock 
purchase  plans,  pursuant  to  Rule  3a4-l  (a)(4)(i)(Dl: 
or  (b)  restrict  their  activities  to  delivering  and 
preparing  written  materials,  giving  limited 
responses  to  inquiries  initiated  by  prospective 
participants,  or  perform  ministerial  and  clerical 
work,  pursuant  to  Rule  3a4-l(a)(4)!jii). 

"Such  prospeaive  participants  would  include 
shareholders,  employees,  customers,  and  other 
persons  with  a  pre-existing  relationship  with  the 
issuer,  such  as  independent  contractors, 
franchiaaes,  and  suppliers. 

"17  CFR  230.134. 


the  Securities  Act."  must  state  that  the  Issuer 
proposes  to  make  a  public  offering  of 
securities  to  be  registered  under  the 
Securities  Act  and  that  the  offering  will  be 
made  only  by  means  of  a  prospectus  and  may 
include  no  more  information  than  that  which 
is  allowed  under  the  rule.'"  Thus,  typically, 
such  a  communication  would  include,  in 
addition  to  the  mandatory  information 
described:  (1)  The  title,  amount,  and  basic 
terras  of  the  securities  propowd  to  be  offered 
in  the  DRSPP;  (2)  the  anticipated  time  of  the 
offering;  (3)  the  manner  and  purpose  of  the 
offering;  and  (4)  any  statement  or  legend 
req|»red  by  state  or  foreign  law  or 
adinlnistrative  authority. 

As  required  by  Rules'l34  and  135  under 
the  Securities  Act.  recommendations, 
predictions,  and.  unless  accompanied  by  a 
prospectus,  applications  or  enrolhnent  forms. 
may  not  be  included  in  any  materials. 
Furthermore,  the  Issuer  and  its  associated 
persons  may  not  engage  in  oral  solicitation  of 
potential  DRSPP  participants.  Associated 
persons  (e.g..  partners,  officers,  directors,  or 
employees)  of  the  Issuer,  however,  may 
respond  orally  to  inquiries  initiated  by 
potential  participants,  provided  that  the 
content  of  the  response  is  limited  to 
information  provided  in  the  registration 
statement,  prospectus,  or  other  offering 
document." 

B.  Fees  and  Expenses 

The  Issuer  may  not  receive  or  collect  for 
itself  transaction-based  compensation,  but 
may  charge  DRSPP  participants  fees  that  are 
reasonably  related  to  actual  administrative 
costs  [e.g..  the  cost  to  print  and  mail 
brochuk-es  or  authorization  forms).  In 
addition,  all  costs  to  be  paid  by  DRSPP 
participants  must  be  disclosed  prior  to 
enrolbnent 

C.  Participants'  Funds  and  Securities 

As  discussed  in  Section  I1I.A.2..  the  Issuer 
must  limit  its  activities  to  clerical  and 
ministerial  fonctions. 

The  Issuer  may  receive  optional  cash 
investments  from  participants,  provided  that 
the  Issuer  transmits  promptly '"  all  funds  to 
be  used  to  purchase  shares  of  its  conunon 
stock  to  a  segregated  escrow  account  "•  at  a 
bank  or  to  the  DRSPP  Agent. 

Funds  must  be  returned  to  the  DRSPP 
participant  if  securities  have  not  been 
purchased:  (a)  within  35  days  of  receipt  of 
optional  cash  pa>-ments:^o  or  (b)  within  30 


"17  CFR  230.135 

'•17  CFR  230.135. 

"See Rule  3a4-l(a)(4)(iii).  discus-sed  supm  at 
note  t2. 

'"For  purposes  of  this  letter,  ■transnsit  promptly" 
shall  mean  by  the  opening  of  business  on  the  next 
business  day  if  t)>e  funds  are  received  before  noon, 
and  by  noon  of  (he  next  tMisiness  clay  if  the  funds 
are  received  after  riooo. 

'"The  escrow  account  mu&l  be  held  lor  the 
benefit  of  the  participants,  and  cannot  be  subject  to 
any  liens,  any  creditor  claims,  or  any  other  claims 
against  the  Issuer.  Furthermore,  the  escrow  account 
cannot  be  subject  to  bankruptcy  proceedings  if  tbe 
Issuer  files  for  bankruptcy  under  federal  or  state 
law. 

'"The  Division  of  Investment  klanagBmenl  would 
not  object  if  a  DRSPP  holds  participaDts'  optional 
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days  of  the  dividend  date  for  dividend 
reinvestments.  Additionally,  any  participant 
must  be  permitted  to  withdraw  firom  the 
DRSPP  at  any  time  by  giving  written  notice 
to  the  Issuer  or  DRSPP  Agent.  Within  30  days 
of  receipt  of  such  notice,  the  participant  must 
be  sent  certificates  for  shares  of  common 
stock  held  for  the  participant,  or  cash 
pa>'ments  for  any  shares  that  the  participant 
wishes  to  sell  pursuant  to  the  DRSPP. 

V.  Transfer  Agents 

In  connection  with  their  DRSPPs,  many 
Issuers  engage  in  activities  that  cause  them 
to  satisfy  the  definition  of  "transfer  agent" 
contained  in  Section  3(a}(25)  of  the  Exchange 
Act.^'  Thus,  any  person,  including  an  issuer 
of  securities,  who  engages  in  such  activities 
in  connection  with  a  DRSPP  must  register 
with  the  Conunission  pursuant  to  Section 
17A(c)  of  the  Exchange  Act." 

The  Commission  recently  issued  releases  *■' 
soliciting  comment  on,  among  other  things, 
developments  affecting  the  regulation  of 
transfer  j^.pnt  activities.  You  should  be  aware 
that  following  the  review  of  comments 
received  in  response  to  these  releases,  the 
Commission  may  determine  to  undertake 
rulemaking  or  other  action  pertaining  to 
transfer  agent  regulation. 

VL  Conclusion 

Your  attention  also  is  directed  to  the  anti- 
fraud  and  anti-manipulation  provisions  of 
the  Securities  Act,  piarticularly  Section  17(a), 
and  the  Exchange  Act,  particularly  Sections 
9(a)(2)  and  10(b).  and  Rule  lOb-5 
thereunder.^*  Responsibility  for  compliance 
with  these  and  any  other  applicable 
provisions  of  the  federal  securities  laws  must 
rest  with  the  Issuer,  its  Affiliated  Purchasers, 
and  the  DRSPP  Agent.  The  Division 
expresses  no  view  with  respect  to  other 
questions  that  the  DRSPP-related  transactions 
may  raise,  including,  but  not  limited  to,  the 
adequacy  of  disclosure  concerning,  and  the 
epplicabilit>'  of  any  other  federal  or  state 
laws  to.  the  proposed  transactions. 

Sincerely. 
Brandon  Becker 
Director. 
jFR  Doc.  94-30127  Filed  12-7-94:  8:45  am) 
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iash  payment.^  for  no  more  than  35  days  and, 
accordingly,  is  modifying  the  position  taken  in 
Lucky  Stores,  in  which  the  staff  advised  plans  to 
hold  optional  cash  pa>-menls  for  no  more  than  30 
days. 

■"15  U.S.C  §  7ac(a)(25).  A  "transfer  agent"  U 
dnfined  as  any  person  who.  on  behalf  of  an  issuer 
of  securities  or  on  its  own  behalf  as  an  issuer  of 
securities,  engages  in  the  countersigning  of  such 
securities,  monitoring  of  the  issuance  of  such 
securities  with  a  view  to  orcventing  unauthorized 
issuance,  registering  the  transfer  of  such  securities, 
exciianging  or  converting  such  securities,  or 
transferring  record  ownership  of  securities  by 
bookkeepirg  entry  without  physical  issuance  of 
securities  certiBcates. 

"15U.S.C.S78<}-l(c). 

■"Securities  Exchange  Act  Release  Nos.  35038 
and  35040  (December  1, 1994). 

"15  U.S.C.  8578i(aH2)  and  78j(b).  and  17  CFR 
240.10t>-5,  respectively. 


[Release  N(  ^  34-35034;  File  Nos.  SR-OTC- 
•4-08  and  AR-DTC-04-09] 

Salf-Regu  atory  Organization;  the 
Depositor  r  Trust  Company;  Order 
Granting '  emporary  Approval  of 
ProposedHule  Changes  To  Establish 
Procedure  To  Recall  Certain 
DeliveriesS/Vhich  Have  Created  Short 
Positions  as  a  Result  of  Call  Lotteries 
and  Rejecited  Deposits 

November  2  0. 1994. 

On  May  23, 1994,  The  Depository 
Trust  Coni  lany  ("DTC")  Hied  with  the 
Securities  tnd  Exchange  Commission 
("Commis  iion")  proposed  rule  changes 
(File  Nos.  >R-DTC-94-08  and  SR-DTC- 
94-09)  un  ler  Section  19(h)(1)  of  the 
Securities  ^change  Act  of  1934 
("Act") '  s  ielcing  permanent  approval  of 
certain  pr<  cedures  and  seelcing  to 
establish  c  jrtain  new  procedures  to 
eliminate  i  hort  positions.  Notice  of  the 
proposals  vas  published  in  tiie  Federal 
Register  oH  August  24,  1994.^  For  the 
reasons  discussed  below,  the 
Commissii  in  is  temporarily  approving 
the  propoj  ed  rule  changes  through  May 
1, 1995. 

i.  Descripl  ion 

Collecti  ^ely,  the  proposed  rule 
changes  s(  ek  (1)  permanent  approval  of 
DTC's  exit  ting  procedures  to  recall 
securities  ieliveries  which  have  created 
short  posii  ions  as  a  result  of  call 
lotteries  ai  id  (2)  to  expand  the 
procedure  i  to  recall  securities  deliveries 
which  ha\  e  created  short  positions  as  a 
result  of  u  jected  deposits.  The 
Commissi  in  previously  granted 
temporary  approval  to  the  procedures 
relating  to  recall  of  short  positions 
created  as  a  result  of  call  lotteries.^ 

File  No.  SR-DTC-94-08  seeks 
permanen  approval  of  the  procedures 
that  enabl  i  participants  to  recall  book- 
entry  deli  eries  of  callable  securities*  if 
the  partici  lants'  accounts  become  short 
as  a  result'of  deliveries  made  between 
the  call  piiblication  date  ^  and  the  date 
of  DTCs  c  all  lottery."  File  No.  SR-DTC- 


'  15  U.S.C 

*Securitie 
(August  19 

'  For  a  CO 
procedures 
positions 
Exchange  Ac 
FR  12352 IFi 
approving 
basis  until 

*  A  callabl( 
bonds  w 
redeem. 

'The  call 
the  issuer 

•DTC  has 
securities  in 
participants 


Section  78(b)(1)  (1998). 
Exchange  Act  Release  No.  34561 
1994).  59  FR  44441. 

n  plete  description  and  discussion  of  the 
d  isigned  to  help  eliminate  short 
cat|s«d  by  call  lotteries,  refer  to  Securities 
Release  No.  30552  (April  2. 1992),  57 
e  No.  SR-DTC-«O-02l  (order 
pi  >posed  rule)  change  on  a  temporary 
A^ril  1, 1994). 

security  is  either  preferred  stock  or 
hichithe  issuer  is  permitted  or  required  to 


gnes 


I  ubiication  date  is  the  date  on  which 

notice  of  redemption, 
istablished  a  lottery  process  to  allocate 
partially  called  issue  among 
laving  positions  in  the  issue.  DTC 


94-09  seeks  to  expand  the  procedures  to 
allow  participants  to  recall  book-entry 
deliveries  of  securities  if  the 
participants'  accounts  become  .short 
because  securities  previously  deposited 
at  DTC  are  rejected  by  the  transfer  agent 
within  ninety  days  of  deposit  for 
registered  securities  and  within  nine 
months  for  bearer  securities.^  If 
securities  are  rejected  by  the  transfer 
agent  after  ninety  days  or  nine  months 
from  the  date  of  deposit  at  DTC, 
participants  will  not  be  able  to  recall  the 
book-entr>-  delivery,  and  therefore,  their 
accounts  will  remain  short. 

The  procedures  will  allow  a 
participant  with  a  short  position  to 
initiate  the  recall  process  within  ten 
business  days  of  the  short  position  being 
created  by  sending  a  broadcast  message 
directly  to  the  receiver  of  the  book-entry 
delivery.  Participants  will  be  able  to 
transmit  this  message  through  DTC's 
Participant  Terminal  System  network. 
The  receiving  participant  will  have  five 
business  days  to  comply  with  the  recall 
request  if  the  participant  has  a  position 
in  that  security  at  DTC.  If  the  receiving 
participant  no  longer  has  such  a 
position  at  DTC,  it  must  comply  with 
the  recall  request  within  fifteen  business 
days."  If  the  short  position  is  less  than 
the  amount  of  the  delivery,  the  receiver 
has  the  option  to  return  the  entire 
delivery  or  just  the  portion  which  is 
short.  If  the  receiving  participant  does 
no  comply  with  the  recall  request 
within  the  applicable  time,  the  recalling 
participant  may  request  DTC's 
intervention.^  Recalls  will  only  reverse 


allocates  the  called  securities  among  participants 
that  had  positions  in  the  issue  on  the  call 
publication  date  rather  than  on  the  day  when  the 
lottery  was  held  Securities  Exchange  Ac,  Release 
No.  21523  (November  27. 1984),  49  FR  47352  (File 
No.  SR-DTC-84-091  (notice  of  filing  and  immediate 
effectiveness  of  proposed  rule  change). 

'  Under  DTC  procedures,  a  participant  depositing 
securities  receives  immediate  credit  in  its  securities 
account  (i.e.,  before  the  certificates  are  sent  to  the 
transfer  agent  for  transfer  and  registration  in  the 
name  of  DTC's  nominee).  Once  the  participant's 
account  is  credited,  the  securities  are  available  to 
the  depositing  participant  for  deliveries, 
withdrawals,  and  pledges.  If  the  transfer  agent 
rejects  a  transfer  after  the  depositing  participant  has 
made  a  book-entry  delivery  of  the  credited 
securities,  elimination  of  the  credit  from  the 
participant's  account  may  create  a  short  position. 
The  proposed  rule  change  will  enable  the 
depositing  participant  to  reclaim  the  securities  from 
the  participant  that  received  the  book-entry 
delivery. 

*  A  reclamation  can  create  a  short  position  in  the 
receiving  participant's  account  if  the  securities 
already  have  been  delivered  to  another  party  or 
withdrawn,  from  DTC  In  the  event  of  further 
redeliveries,  each  redelivering  participant  also  will 
have  ten  business  days  from  the  time  its  account  is 
driven  short  to  recall  the  securities  in  order  to 
eliminate  its  respective  short  position. 

"The  intervention  request  must  be  submitted  to 
DTC  no  later  than  twenty-five  days  after  the  original 
reclamation  request  was  made. 
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the  book-entry  delivery;  the  original 
transaction  still  must  be  settled  by  the 
delivering  and  receiving  participants 
(i.e..  the  delivering  participant  must 
deliver  securities  to  the  receiving 
participant). 

n.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency,  such  as  DTC.  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible. '0  The  Commission  believes 
that  the  proposals  are  consistent  with 
DTC's  obligations  under  Section 
17A(b){3)(F)  because  the  proposed 
procedures  should  help  reduce  the 
number  of  short  positions  created  either 
by  call  lotteries  or  rejected  deposits,  hi 
addition,  although  DTC  participants  are 
generally  aware  that  due  to  the 
existence  of  short  positions  DTC  may 
not  have  access  to  physical  securities 
corresponding  to  participants'  long 
ptjsitions  and  even  though  participants 
with  short  positions  are  required  to 
deposit  with  DTC  130%  of  the 
positions'  market  value,  the 
Commission  believes  that  DTC's 
procedures  are  desirable  because  by 
reducing  the  number  of  short  positions 
DTC  better  protects  itself  and  its 
participants  against  market  risk 
associated  with  the  short  positions. 

However,  the  Commission  realizes 
that  the  proposed  reclamation 
procedures  could  cause  broker-dealers 
inadvertently  to  create  possession  or 
control  deficits."  Therefore,  the 
Commission  helieves  that  the  proposed 
rule  changes  should  be  carefully 
monitored  before  the  procedures 
become  permanent.  For  this  reason  the 
Commission  is  temporarily  approving 
the  proposed  rule  changes  through  Mav 
1. 1995. 

in.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  changes  are  consistent  with  the 
requirements  of  the  Act  and  in 

">15  U.S.C.  Section  78q-l(b)(3)(F). 

' '  The  Commission  is  concerned  with  the 
proposals'  impact  on  Rule  15c3-3  under  the  Act  |17 
CI;R  240.15C3-3I.  This  rule  requires  broker-dealers 
to  obtain  and  thereafter  maintain  physical 
possession  or  control  of  hilly-paid  securities  and 
excess  margin  securities  carried  by  a  broker-dealer 
for  the  account  of  a  customer  (17  CFR  240.l5c3- 
3(b)(l)j.  If  as  a  result  of  a  recall  procedure.  DTC 
reverses  the  delivery  of  a  security  that  is  a  fully- 
paid  or  excess  margin  security,  the  participant 
could  incur  a  deficit  in  the  number  of  securities  that 
8hould.be  under  its  physical  possession  or  control. 
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particular  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the ' 
proposed  rule  changes  (File  Nos.  SR- 
DTC-94-08  and  SR-DTC-94-09)  be, 
and  hereby  are,  approved  through  May 

For  the  Commission  by  the  Division  of 
Market  RegulaOon.  pursuant  to  delefiated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-30130  Filed  12-7-94;  8:45  am) 

BH.UNO  COW  •01»41-M 


[Release  Mo.  34-35035;  File  No.  SR-CBOE- 
94-39] 

Self-Regulatory  Organizations;  Notica 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Obligations  to  Furnish 
information 

December  1. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  7, 1994. 
the  Chicago  Board  Options  Exchange, 
•  Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  HI  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oi^anization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  rules 
to  deUneate  the  obUgation  of  CBOE 
members  and  persons  associated  with 
CBOE  members  to  furnish  information 
in  connection  with  inquiries  arising 
from  regulatory  agreements  that  the 
Exchange  has  entered  into  with  other 
regulatory  and  market  institutions  even 
in  cases  where  the  Exchange  has  not 
otherwise  initiated  an  investigation. 
Specifically,  the  CBOE  proposes  to 
amend  CBOE  Rule  15.9,  "Regulatory 
Cooperation,"  to  provide  that  as  long  as 
a  CBOE  member  or  person  associated 
with  a  CBOE  member  is  subject  to  the 
CBOE's  jurisdiction,  the  CBOE  member 
or  person  associated  with  a  CBOE 
member  is  obligated  to  furnish 
testimony,  documentary  evidence  or 
other  information  to  the  fiiU  extent 


'  15  U.S.C.  Section  78s(b)(2). 
'  17  CFR  200.30-3(aKl2)  (1994). 


provided  in  CBOE  Rule  17.2(b), 
"Conduct  of  InvestigaUon,"  whether  or 
not  the  Exchange  has  initiated  the 
investigation,  if  the  information  is 
requested  by  the  Exchange  in 
connection  with  any  inquiry  resulting 
bom  an  agreement  entered  into  by  the 
Exchange  with  a  domestic  or  foreign 
self-regulatory  organization  or  regulator 
pursuant  to  CBOE  Rule  15.9. 

In  addition,  the  CBOE  proposes  to 
amend  CBOE  Rule  17.2.  "Complaint  and 
InvesUgation."  to  state  clearly  that  each 
CBOE  member  and  person  associated 
with  a  CBOE  member  is  obligated  upon 
the  Exchange's  request  to  testify, 
respond  in  writing  to  interrogatories, 
and  furnish  documentary  materials  and 
other  information  requested  by  the 
Exchange  in  connection  with  an 
investigation  initiated  pursuant  to  CBOE 
Rule  17.2(a),  "Initiation  of 
Investigation,"  a  hearing  or  appeal 
conducted  pursuant  to  CBOE  Chapter 
17,  "Discipline,"  or  an  inquiry  resulting 
frt>m  an  agreement  entered  into  by  the 
Exchange  pursuant  to  CBOE  15.9.  The 
CBOE  also  proposes  to  amend 
Interpretation  and  Policy  .01  to  CBOE 
Rule  17.2  to  provide  that  the  failure  to 
furnish  testimony,  documentary 
evidence,  or  other  information 
requested  by  the  CBOE  in  the  course  of 
an  Exchange  inquiry  within  the  time 
period  specified  by  the  Exchange  shall 
be  deemed  to  be  a  violation  of  CBOE 
Rule  17.2. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  CBOE.  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

hi  its  fiHng  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CBOE  states  that  the  purpose  of 
the  proposal  is  to  delineate  the 
obligation  of  CBOE  members  and 
persons  associated  with  CBOE  members 
to  furnish  information  in  connection 
with  inquiries  arising  from  regulator)' 
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agreements  that  the  CBOE  has  entered 
into  with  other  regulatory'  and  maricet 
institutions  even  in  cases  where  the 
CBOE  has  not  otherwise  initiated  an 
investigation.  The  proposal  also 
delineates  more  clearly  the  obligation  of 
CBOE  members  and  persons  associated 
with  CBOE  members  to  himish 
information  in  connection  with  an 
investigation  initiated  by  the  CBOE 
itself,  inchiding  information  requested 
in  connection  with  a  hearing  or  appeal 
or  the  Exchange's  preparation  or  a 
hearing  or  appeal. 

The  CBOE  states  that  over  the  past 
several  years,  the  CBOE  and  other 
regulatory  and  market  organizations 
'  have  entered  into  agreements  providing 
for  the  exchange  of  information  for 
surveillance,  investigative,  enforcement, 
and  other  regulatory  purposes.  The 
CBOE's  existing  rules,  however,  do  not 
clearly  delineate  the  obligation  of  CBOE 
members  or  persons  associated  with 
CBOE  members  to  furnish  information 
when  the  provision  of  information  is 
required  in  connection  with  these 
regulatory  agreements  in  cases  where 
the  CBOE  has  not  itself  initiated  an 
investigation.  The  proposal  clearly 
establishes  that  the  obligation  to  furnish 
information  requested  by  the  CBOE 
pursuant  to  these  regulatory  agreements 
is  coextensive  with  the  obligation  to 
furnish  information  pursuant  to  an 
investigation  initiated  by  the  CBOE. 

The  CBOE  proposes  to  add  paragraph 
(b)  to  CBOE  Rule  15.9  to  state  clearly 
that  pursuant  to  regulatory  agreements 
entered  into  under  CBOE  Rule  15.9(a),* 
the  CBOE  may  require  CBOE  members 
and  persons  associated  with  CBOE 
members  to  provide  the  same 
information  that  must  be  provided 
under  investigations  initiated  by  the 
CBOE  under  CBOE  Rule  17.2(a).  In 
addition,  the  CBOE  proposes  to  amend 
CBOE  Rule  17.2(b),  "Requirement  to 
Furnish  Information,"  to  clarify  the 
obligation  of  CBOE  members  and 
persons  associated  with  CBOE  members 
to  furnish  information  and  to  state  that 
obligation  clearly  with  respect  to  both 
investigations  initiated  by  the  CBOE  and 
inquiries  pursuant  to  regulatory 
agreements. 

The  CBOE  states  that  the  Exchange 
has  long  required  CBOE  members  or 
persons  associated  with  CBOE  members 
to  furnish  testimony,  documentary 
evidence,  or  other  information 


I  CBOE  Rule  15.9(a)  allows  ihe  Exchange  \o 
"enter  into  agreements  with  domestic  and  foreign 
self-regulatory  organizations,  associations  and 
contract  markets  and  the  regulators  of  such  markets 
which  provide  for  the  exchange  of  information  and 
other  forms  of  mutual  assistance  for  market 
surveillance,  investigative,  enforcement  and  other 
regulatory  purposes." 


requested  ii  i  connection  with  an 
investigatic  n  initiated  by  the  CBOE 
pursuant  tc  CBOE  Rule  17.2(a).  Insofar 
as  the  prop  }sed  amendment  to  CBOE 
Rule  17.2(1 1  or  Interpretation  and  Policy 
.01  to  CBOE  Rule  17.2  adds  or  alters 
language  re  lating  to  the  obligation  to 
furnish  infi  irmation  in  connection  with 
a  CBOE  in^  estigation,  hearing  or  appeal, 
or  the  prep  iration  therefor,  the  new 
language  is  intended  simply  as  a 
statement  qf  the  CBOE's  longstanding 
interpretation  of  existing  CBOE  rules. 

The  CBOE  believes  that  the  proposed 
rule  changt  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),  in 
particular,  p  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  pmctices  and  to  foster 
cooperatioti  and  coordination  with 
persons  engaged  in  regulating 
transactioiB  in  securities. 

(B)  Self-Rekulatory  Organization 's 
Statementon  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  lule  change  will  impose  any 
burden  on  competition. 

(C)  Self-R^ulatory  Organization's 
Statementpn  Comments  on  the 
Proposed  Mule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  receive<|  with  respect  to  the  proposed 
rule  changp. 

III.  Date  ol  Effectiveness  of  the 
Proposed  f.v\e  Change  and  Timing  for 
Conunissifn  Action 

Within  35  days  after  the  publication 
of  this  notice  in  the  Federal  Register  or 
within  suoi  longer  period  (i)  as  the 
Commissif  n  may  designate  up  to  90 
days  of  suth  date  if  it  Hnds  such  longer 
period  to  be  appropriate  and  publishes 
its  reason  or  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents. '  he  Commission  will: 

(a)  by  01  der  approve  such  proposed 
rule  chan{  s,  or 

(b)  insti  ute  proceedings  to  determine 
whether  tl  le  proposed  rule  change 
should  be  disapproved. 

IV.  Solicit  ition  of  Comments 

Interest(  d  persons  are  invited  to 
submit  wi  tten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  meking  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commissibn,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submissioh,  all  subsequent 
amendm^ts.  all  written  statements 
with  respt  ct  to  the  proposed  rule 
change  th  it  are  filed  with  the 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  horn  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
December  29. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-30136  Filed  12-7-94;  8:45  am) 

aiLUNO  cooE  me-01-M 


[Releese  No.  34-35037;  File  No.  SR-DGOC- 
94-03] 

Self-Regulatory  Organizations;  Delta 
Government  Options  Corp.;  Order 
Approving  on  a  Temporary  Basis  a 
Proposed  Rule  Change  Relating  to  tha 
Investment  of  Federal  Funds 
Deposited  by  Participants  as  Margin 
Collateral 

December  1, 1994. 

On  June  2. 1994.  Delta  Government 
Options  Corp.  ("DGOC ")  filed  with  the 
Sectuities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").^  The  Commission  published 
notice  of  the  proposed  rule  change  in 
the  Federal  Register  on  June  24. 1994.^ 
No  comments  have  been  received  on  the 
notice.  As  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change  through  November  30, 1995. 

I.  Description 

DGOC's  proposal  establishes  a  one 
year  pilot  program  to  test  a  new  service 
which  will  expand  DGOC's  allowable 
investments  of  federal  funds  deposited 
by  participants  as  margin  collateral.^ 
Specifically,  the  proposal  amends 
Article  VI,  Section  601  of  DGOC's 


z  17  CFR  20O.3O-3(aKl2)  (1993). 

•15U.S.C.  78s(b)(1)(1988). 

'  Securities  Exchange  Act  Release  No.  34232 
(June  17, 1994),  59  FR  32733. 

'Currently,  under  DGOC's  rules,  cash  margin 
deposits  can  be  invested  only  in  overnight 
repurchase  agreements  which  are  collateralized  by 
Treasury  bills  with  maturities  not  exceeding  180 
days  from  the  date  of  the  repurchase  agreement. 
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procedures  to  permit  DGOC  to  invest 
cash  margin  deposits  in  repurchase 
agreements  which  are  collateralized  by 
participants'  long  positions.  The  pilot 
proCTam  is  limited  to  two  participants.'* 

The  maximimi  amount  of  repurchase 
agreements  a  participant  may  enter  into 
using  its  long  DGOC  options  posiUons 
as  collateral  is  limited  as  follows.  The 
value  of  a  participant's  long  positions  is 
determined  in  accordance  with  DGOC's 
prescribed  margin  methodology 
whereby  the  value  of  a  participant's 
long  positions  equals  the  sum  of  the 
mark-to-market  values  Of  options  owned 
by  the  participant  less  the  sum  of  the 
mark-to-market  values  of  options 
written  by  the  participant.'  The  long 
positions  then  will  be  reduced  in  value 
by  a  performance  margin  component. 
Under  DGOC's  margining  system, 
performance  margin  is  calculated  for 
both  long  positions  and  short  positions. 
Performance  margin  represents  an 
estimate  of  the  potential  reduction  in 
value  of  both  long  and  short  positions 
at  the  close  of  the  next  succeeding 
business  day  taking  into  account  the 
most  adverse  market  movement  in  the 
price  of  underlying  Treasury  securities 
which  reasonably  can  be  anticipated.* 

The  adjusted  long  position  valuation 
amount  is  then  multiplied  by  a  loan  to 
value  ration,  which  for  the  pilot 
program  will  be  35%.  The  product  of 
this  calculation  is  the  maximum  that 
can  be  loaned  through  repurchase 
agreements  using  a  participant's  long 
positions  in  DGOC  options  as 
collateral.^  DGOC  also  has  added  an 
interpretation  to  Section  601  limiting 
the  total  of  all  repurchase  agreements 
collateralized  by  participants'  long 
positions  to  the  difference  between  the 
total  cash  margin  deposits  and  the 
greater  of  either  $10  million  of  10%  of 
the  total  cash  margin  deposits. 

II.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 


♦DGOC  will  file  with  the  Commission  a  proposed 
nile  change  under  Section  19(b)(2)  of  the  Act  prior 
to  any  expansion  or  modification  of  the  pilot 
program. 

'  Mark-to-markei  margin  valuation  represen's  the 
net  amount  of  the  estimated  cost  to  liquidate  a 
participant's  short  positions  offset  by  the  estimated 
proceeds  from  the  liquidation  of  Its  long  positions 
Mark-to-market  margin  valuation  can  be  a  positive 
or  negative  amount  depending  upon  whether  a 
participant  has  a  long  or  short  position. 

•"  Performance  margin  is  always  a  negative 
number. 

'  As  an  example,  if  a  participant  has  long 
positions  of  $15  million  with  a  performance  margin 
requirement  of  $5  million  and  a  mark-to-market 
margin  valuation  of  $15  million,  the  maximum 
repurchase  agreement  allowed  would  be  $3.5 
million  calculated  as  follows:  ($15M-$5M)  x  35% 
»$3.5M. 


Section  17A  of  the  Act  and.  therefore,  is 
approving  the  proposal  on  a  temporary 
basis.  Specifically,  the  Commission 
believes  the  proposal  is  consistent  with 
Section  17A(b)(3)(F)»  of  the  Act  which 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency. 

DGOC's  proposal  will  provide 
flexibility  to  DGOC  by  expanding  the 
types  of  investments  that  it  may  make 
with  cash  deposited  as  margin.  By 
providing  participants  that  deposit  cash 
as  margin  with  a  superior  rate  or  return 
on  their  deposited  margin  collateral  and 
by  providing  a  facility  whereby 
participants  can  efficiently  finance  their 
long  I3GOC  options,  the  proposal  should 
encourage  greater  utilization  of  EKKXI's 
system.  Greater  utilization  of  DGOC's 
system  will  result  in  more  trades  bein^ 
brought  into  the  national  clearance  and 
settlement  system.  The  Commission  also 
believes  that  the  methodology  provided 
by  DGOC  is  consistent  with  DGOC's 
obligations  to  assure  the  safeguarding  of 
funds. 

By  approving  the  proposed  rule 
change  on  a  temporary  basis  through 
November  30. 1995.  DGOC.  the 
Commission,  and  other  interested 
parties  will  be  able  to  assess  further, 
prior  to  permanent  Commission 
approval,  the  effects  of  the  program. 
During  the  pilot  program,  DGOC  will 
have  the  opportunity  to  operate  the 
program,  to  gather  data,  and  to  analyze 
the  implications  of  the  program.  Prior  to 
the  end  of  the  pilot  period,  DGOC  will 
submit  to  the  Commission  a  report  on 
the  use  of  the  program  and  its  analysis 
and  conclusions  regarding  the  program. 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
17AoftheAct. 

It  is  theifore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
IXXX>-94-03)  be  and  hereby  is 
temporarily  approved  through 
November  30. 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulatory  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  94-30175  Filed  12-7-94;  8:45  am) 

BILUNG  COM  ni»41-M 


Performance  Review  Board; 
Membership 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTKM:  Notice  of  Membership  of 
Performance  Review  Board. 


SUMMARY:  In  accordance  with  5  U.S.C 
4314(c)(4).  the  U.S.  Securities  and 
Exchange  Commission  announces  the 
appointment  of  Performance  Review 
Board  members. 

EFFECTIVE  DATE:  December  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  S.  Smith,  U.S.  SecuriUes  and 
Exchange  Commission.  Washington. 
D.C.  20549  (202) 942-4198. 

The  following  are  the  names  and 
present  titles  of  the  individuals 
appointed  to  the  Performance  Review 
Board  established  by  the  U.S.  Securities 
and  Exchange  Commission. 

Name.  Title  and  Organization 

Lori  Richards.  Executive  Assistant  and 

Senior  Advisor,  Office  of  the 

Chairman; 
James  M.  McConnell.  Executive 

Director,  Office  of  the  Executive 

Director; 
Simon  Lome,  General  Counsel.  Office  of 

the  General  Counsel. 

For  the  Chairman,  by  the  Executive 
Director,  pursuant  to  delegated  authority-. 

Dated:  December  1. 1994. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  94-30137  Filed  12-7-94.  8:45  am] 

BILUNG  COOE  WIO-OI-M 


'15U.S.C78q-l(b)(3)(F). 


SMALL  BUSINESS  ADMINISTRATION 
[Application  No.  99000104] 

Pacific  Capital,  Limited  Partnership; 
Notice  Of  Filing  of  an  Application  for  a 
License  to  Operate  as  a  Small 
Business  Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
Pacific  Capital.  Limited  Partnership.  109 
Westpark  Drive.  Suite  260.  Brentwood. 
Tennessee  37027  for  a  license  to  operate 
as  a  small  business  investment  company 
(SBIC)  under  the  Small  Business 
Investment  Act  of  1958.  as  amended.  (15 
U.S.C.  et.  seq.).  and  the  Rules  and 
Regulations  promulgated  thereunder. 

Pacific  Capital.  Limited  Partnership 
will  be  managed  by  its  general  partner. 
Pacific  Corporation  which  is  located  at 
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the  same  address  as  the  applicant  and 
has  the  following  ofHcers  and  directors: 


Se$  Suzuki  

Ofiver  Huang 

Stephen  F.  Wood 
Clay  Caroland.  Ill 
J.  Larry  Wlian«  . 


rector 
Director 
President/Qirector 
VP/Dir 
VP,  Secy.,  frreas. 


Resident  Alien  of  U.S. 
Republic  of  Taiwaa 
United  States. 
United  States. 
United  Stales. 


The  following  limited  partner  owns 
10  percent  or  more  of  the  proposed 
SBIC: 


Name 

rwnxnt- 
ageol 
Owner- 
ship 

Jung-Sheng   Cheng.  4    Fl.    198 
Nanking  E.  Road.  Sec.  5.  Ta»- 
pei,  Taivvan,  R.O.C 

99 

The  applicant,  a  Delaware  limited 
partnership,  will  begin  operations  with 
regulator)'  capital  of  no  less  than  $10 
million  and  will  be  a  source  of  debt  and 
equity  financings  for  qualified  small 
business  concerns.  The  applicant  will 
invest  primarily  in  southeastern  United 
States,  but  will  consider  investments  in 
businesses  in  other  areas  of  the  country. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  w\\h  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  the  state  of  Tennessee. 

(Catalog  of  Federal  Domestic  Assistance 
Progianis  No.  59.011,  Small  Business 
Investment  Companies). 

Dated:  November  30, 1994. 
Robert  D.  StiUnan. 

Associate  Administrator  for  Investment. 
IFR  Doc.  94-30207  Filed  .12-7-94;  8:45  am] 

WLUNO  coot  ms-oi-M 


[Deciaratic  n  of  Economic  Iniury  Disaster 
Loan  Area  18320;  Amendment  #2] 

Washingi  an;  Declaration  of  Disaster 
Loan  Aral 

The  ab<  ve-numbered  Declaration  is 
hereby  an  lended  to  include  Pierce  and 
Whatcom  Counties  and  the  contiguous 
counties  ^f  Kittitas,  Okanogan,  and 
Jakima  inithe  State  of  Washington  as  an 
economic  injury  disaster  loan  area  due 
to  the  eflii  cts  of  the  warm  water  currents 
known  as  El  Nino  on  the  1994  salmon 
harvest.  I  ligible  small  businesses 
without  c  redit  available  elsewhere  and 
small  agr  cultural  cooperatives  without 
credit  av{  liable  elsewhere  may  file 
applicati(  ns  for  economic  injury 
assistano  >  until  May  26, 1995  at  the 
previousw  designated  location. 

All  oth  >r  information  remains  the 
same,  i.e.  the  interest  rate  for  eligible 
small  bus  inesses  and  small  agricultural 
cooperati  ires  is  4  percent. 

(Catalog  ol  Federal  Domestic  Assistance 
Program  Nfo.  59002.) 
Dated:  December  1, 1994. 
tLu  at. 


Administr  itor 


Philip] 

Admin. 

[FR  Doc.  9b-30206  Filed  12-7-94;  8:45  am) 
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DEPART|(IENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Atlantic  (ity  International  Airport, 
Atlantic  ^ounty,  New  Jersey;  Draft 
Environrtiental  Assessment  (EA) 

AGENCY:  Federal  Aviation 
Administration,  DCJT. 

ACTION:  Notice  of  Document  Availability 
and  Public  Hearing  for  the  Draft 

Environi|iental  Assessment  (EA). 

i 

SUMMARYt  The  Federal  Aviation 
Adminis  ration  (FAA)  is  issuing  this 
notice  to  advise  the  public  that  a  Draft 
Environi  lental  Assessment  has  been 
prepared  for  the  implementation  of  the 
proposed  plan  to  fecilitate  development 
on  portic  ns  of  the  Atlantic  City 
Intemati  mal  Airport  in  New  Jersey.  A 
Public  H  iaring  has  been  scheduled  for 


the  Draft  Environmental  Assessment 
which  is  available  for  public  review. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
as  lead  agency,  in  cooperation  with  the 
South  Jersey  Transportation  Authority 
(SJTA)  as  joint  lead  agency  has  prepared 
a  draft  Environmental  Assessment  that 
assesses  the  environmental  impacts 
related  to  various  alternatives  for 
development  at  the  Atlantic  City 
International  Airport.  The  Draft 
Environmental  Assessment  is  part  of  the 
Master  Plan  Update  currently  being 
prepared  by  the  SJTA.  The  Master  Plan 
Update  project  is  intended  to  assess  the 
needs  of  the  airport  for  the  planning 
period  between  1993-2013,  and  further, 
to  propose  development  required  to 
meet  that  need.  It  is  the  intent  of  the 
South  Jersey  Transportation  Authority 
while  preparing  the  Draft 
Environmental  Assessment,  to  consider 
the  economic,  social  and  environmental 
effects  of  the  proposed  development 
program's  consistency  with  regional, 
state  and  local  planning  goals  and 
objectives.  In  addition  to  the  various 
alternatives  proposed  for  expanded 
terminal  facilities,  runway 
developmmit,  auxiliary  development 
and  airport  access  development,  a  no- 
build  alternative  is  being  studied  as  part 
of  the  Draft  EA. 

Dociunent  Availability 

A  E>raft  EA  has  been  prepared  for  the 
Federal  Aviation  Administration  (FAA) 
to  assess  the  project's  effect  on  the 
environment  in  accordance  with  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969. 
Copies  of  the  Draft  EA  are  available  for 
review  at  the  following  locations  (call 
for  hours): 

•  Federal  Aviation  Administration, 
New  York  Airport  District  Office,  181 
South  Franklin  Avenue,  Room  305, 
Valley  Stream. ,  New  York  11581,  (516) 
295-9349. 

•  Atlantic  County  Library  (Main 
Branch).  40  Farragut  Avenue,  Mays 
Landing.  New  Jersey  08330,  (609)  625- 
2776. 

•  Atlantic  County  Library,  Egg  Harbor 
Township,  1  Swift  Drive,  Pleasantville, 
New  Jersey  08232,  (609)  927-8664. 
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•  Atlantic  County  Library,  Galloway, 
30  West  Jimmie  Leeds  Road.  Pomona, 
New  Jersey  08240.  (609)  632-2352. 

Public  Hearing 

A  Public  Hearing  has  been  scheduled 
to  present  the  findings  of  the  Draft  EA. 
discuss  the  project  ahematives,  present 
the  proposed  development  under 
consideration,  and  receive  offidal 
public  testimony. 

Dates;  January  11. 1995. 

Time:  4:00  PM— 1st  session;  7:30 
PM — 2nd  session. 

Location:  Hamilton  Township 
Municipal  Building— Meeting  Room. 
6101  Thirteenth  Street.  Mays  Landing 
NJ  08330. 

The  Public  Hearing  for  the  Draft 
Environmental  Assessment  on  January 
11. 1995  will  be  conducted  in  two 
sessions  in  an  effort  to  accommodate 
those  available  in  the  afternoon  and 
those  available  in  the  evening.  The  first 
session  will  begin  at  4:00  PM  and  the 
second  session  will  begin  at  7:30  PM.  A 
presentation  on  the  proposed  project 
will  be  made  at  4.-00  PM  after  which  a 
comment  session  will  follow.  Likewise, 
for  the  evening  session,  the  presentation 
on  the  proposed  project  will  be  repeated 
at  7:30  PM  after  which  a  comment 
session  will  follow.  All  interested 
parties  will  be  given  the  opportunity  to 
express  their  views  concerning  the 
project.  Persons  may  make  oral 
statement  and/or  file  written  statements 
and  other  exhibits.  All  persons  wishing 
to  make  oral  statements  must  sign  up  in 
person  between  3:00  PM  and  4:00  PM 
on  the  day  of  the  hearing  fw  the  first 
session  and  between  6:30  PM  and  7:30 
PM  on  the  day  of  the  hearing  for  the 
.second  session  in  order  to  speak  on  the 
record.  The  hearing  will  continue  until 
the  last  regist«ed  speaker  has  been 
neard.  Written  statements  may  be 
submitted  at  the  Hearing  or  sent  to  Mr. 
Uwis  Hurst  at  FAA.  New  York  Airport 
District  Office.  181  S.  Franklin  Ave.. 
Room  305,  Valley  Stream.  New  York 
11581.  All  statements  received  by 
February  10, 1995  will  be  made  part  of 
the  official  public  record.  The 
proceedings  will  be  recorded  by  a 
licensed  court  reporter. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  concerning  the 
Public  Hearing  or  the  availability  of  the 
Draft  EA,  contact  Mr.  Lewis  Hurst  at 
(516)  295-9349  between  8:00  AM  and 
4:30  PM.  Persons  requiring  assistance 
for  the  hearing  impelled  should  call  Mr. 
Hurst  no  later  than  January  4, 1995. 


Issued  in  Valley  Stream.  New  York  on 
December  1, 1994. 
Philip  Brito, 

Manager.  New  York  Airports  District  Office. 
(FR  Doc.  94-30236  Filed  12-7-94;  8:45  ami 
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Notice  to  Prepare  an  Environmental 
Document  and  to  Conduct 
Environmental  Scoping  for  the 
Development  of  a  Supplamantal  Air 
Carrier  Airport  to  Sarva  Northeast 
Illinois/Northwest  Indiana  Metropolitan 
Area 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  to  hold  a  public  scoping 
meeting. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Document  will  be 
prepared  and  considoed  for  proposed 
development  of  a  supplemental  air 
carrier  airport  to  serve  the  northeast 
Illinois/northwest  Indiana  metropolitan 
area,  hi  order  that  all  significant  issues 
related  to  the  proposed  action  are 
identified,  public  scoping  meetings  will 
beheld. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Wishy.  Community  Planner. 
Federal  Aviation  Administration. 
Chicago  Airports  District  Office,  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois.  60018,  (708)  294-7524. 
SUPPLEMENTARY  INFORMATION:  The  State 
of  Illinois  is  preparing  an 
Environmental  Assessment  (EA)  for 
proposed  development  of  a 
supplemental  air  carrier  airport  to  serve 
the  northeast  Uhnois/northwest  bidiana 
metropolitan  area.  Upon  completion  of 
the  EA,  the  FAA  will  prepare  an 
Enviroiunental  Impact  Statement  (EIS). 
Major  development  hems,  proposed  to 
be  completed  over  the  next  20  years, 
•could  include  but  not  be  limited  to: 

•  Four  to  six  east-west  parallel 
runways  and  their  associated  taxiways: 

•  One  northwest-southeast  runway 
and  its  associated  taxiways; 

•  Acquisition  of  approximately 
19.300  acres; 

•  Navigational  aids  associated  with 
the  airport  and  its  runways; 

•  Air  Traffic  Control  Tower; 

•  Apron  for  passenger  terminal, 
cargo/mail  terminal,  and  aircraft 
maintenance  complex; 

•  Air  passenger  terminal  complex: 

•  People  mover  system; 

•  Cargo/Mail  terminal  complex: 

•  Aircraft  maintenance  complex; 

•  Aircraft  fuel  farm; 

•  Aircraft  rescue  and  fire  fighting 
facilities; 


•  Airport  service  road; 

•  Water  supply  system; 

•  Wastewater  treatment  plant; 

•  Stormwater  management  plan; 

•  Relocation  of  utility  lines; 

•  Public  parking  facilities,  including 
parking  garages  and  ground  parking  lots; 

•  Airport  access  roads  and  associated 
bridges; 

•  Interchanges  with  Interstate  57.  U.S. 
Route  1  and  Illinois  Route  394; 

•  Metra  line  service  to  the  airport; 

•  Beecher  marsh  and  prairie 
mitigation  area; 

•  Proposed  floodplain  mitigation 
area; 

•  Demolition  of  several  rural  roads; 

•  Closing  of  the  Monee-Sanger 
AirptMl; 

•  Relocation  ofexisting  farms  and 
houses  within  the  future  airport 
boundary; 

•  Corporate  aviation  facility;  and 

•  Rail  yard. 

Comments  and  suggestions  are  invited 
from  Federal.  State  and  local  agencies 
and  other  interested  parties  to  ensure 
that  the  full  range  of  issues  related  to 
these  proposed  projects  are  addressed 
and  all  significant  issues  identified. 
Copies  of  a  scoping  document  with 
additional  detail,  can  be  obtained  by 
contacting  the  FAA  informational 
contact  listed  above.  Comments  and 
suggestions  may  be  mailed  to  the  same 
address. 

Comments  and  suggestions  may  be 
mailed  to  the  FAA  informational  contact 
listed  above  by  January  26, 1995. 

Public  Scoping  Meeting:  To  facilitate 
receipt  of  comments,  two  public  scoping 
meetings  will  be  held  on  January  11, 
1995.  The  first  meeting  will  be  held 
between  10:00  a.m.  and  12«0  p.m.  for 
Federal,  State  and  local  agencies  in  the 
Hall  of  Honors  at  Governors  State 
University.  IHinois.  The  second  meeting 
will  be  held  from  2:00  p.m.  to  7:00  p.m. 
for  other  interested  parties  in 
Engbretson  Hall  (Auditorium)  at 
Governors  State  University.  Illinois. 

Is-sued  in  Des  Plaines.  Illinois  on  Nox-wnbtT 
29. 1994. 

Louis  H.  Tates. 

Manager.  Chicago  Airports  District  Office. 
FAA.  Great  Lakes  Region. 
IFR  Doc  94-30222  Filed  12-7-94:  8:45  am| 
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Deadline  for  Submission  of 
Preapplication/Appncatlon  fOr  Airport 
Grant  Fundi  Under  tha  Airport 
Impfovamant  Program  (AlP)  for  Fiscal 
Vear1995 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 
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summary:  The  Federal  Aviation 
Administration  (FAA)  announces 
lanuary  31, 1995,  as  the  deadline  for  the 
submission  of  preapplications  and 
applications  for  airport  grant  funds 
under  the  Airport  Improvement  Program 
(AIP)  for  fiscal  year  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stanley  Lou,  Manager.  Programming 
Branch,  Airports  Financial  Assistance 
Division,  Office  of  Airport  Planning  and 
Programming.  APP-520,  on  (202)  267- 
8809. 

SUPPLEMENTARY  INFORMATION:  Section 
47105(1  of  the  CodiHcation  of  Certain 
U.S.  Transportation  Laws  as  Title  49. 
United  States  Code.  Public  Law  No. 
103-272.  (July  5. 1994).  provides  that 
the  sponsor  of  each  airport  to  which 
entitlement  funds  are  apportioned  shall 
notify  the  Secretary,  by  such  time  and 
in  a  form  as  prescribed  by  the  Secretary, 
of  the  sponsor's  intent  to  apply  for 
passenger  and  cargo  entitlement  funds. 
Notification  of  the  sponsor's  intent  to 
apply  during  fiscal  year  1995  for  any  of 
its  entitlement  funds,  including  those 
unused  fiom  prior  years,  shall  be  in  the 
form  of  a  project  preapplication  or 
application  (SF  424)  submitted  to  the 
FAA  field  office  no  later  than  January 
31.  1995. 

The  FAA  also  recommends  that  all 
other  airports  or  planning  agencies 
expe<,ting  to  apply  for  airport  grant 
funds  do  so  early  in  the  fiscal  year.  Such 
prospective  applicants  should  contact 
Ihe^ppropriate  FAA  field  office  for 
information  on  that  office's  deadline. 
These  offices  will  assist  in  the 
preparation  of  preapplications/ 
applications  and  provide  procedural 
information  as  needed. 

Prompt  submission  of  complete 
requests  by  the  deadline  date  will  allow 
earlier  funding  decisions  by  the  FAA 
regarding  the  availability  of 
discretionar>'  funds  for  program 
changes.  It  will  permit  completion  of 
procedural  requirements  necessar}'  for 
placing  projects  under  grant  and 
beginning  construction  in  a  timely 
manner  within  the  fiscal  year  1995 
construction  season.  To  achieve  this. 
Airport  sponsors  should  work  with  their 
respective  FAA  field  offices  to  meetthe 
deadlines  established  by  those  offices 
for  completion  of  documentation  for 
final  applications,  including 
construction  bid  prices,  in  order  to  have 
all  entitlement  funds  under  grant  as 
early  as  possible  in  the  fiscal  year.  Every 
effort  should  be  made  to  have  projects 
under  grant  by  August  15. 1995.  Failure 
to  meet  these  deadlines  could  result  in 
the  deferral  of  award  of  a  .sponsor's 
entitlement  funds  until  next  fisc;al  year. 


Issued  n  Washington.  DC,  December  2, 
1994 

Stan  Lou 
Manager,  Programming  Branch. 
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Innovat  te  Financing  Request  for 
Informa  ion 

AGENCY:  Federal  Aviation 
Adminii  tration  (FAA),  DOT. 
ACTION:  slotice. 


SUMMAR 

Admin 

and 

financi 

airport 

that  i 

informa  i 


assi  itance  ; 
<ev 


agi  ig 

1   1€ 


The  Federal  Aviation 
ii  tration  requests  information 
in  exploring  innovative 
concepts  for  critically  needed 
velopment.  The  FAA  requests 
nteh^sted  parties  provide 

on  that  will  assist  the  agency 
ng  the  merits  of  the 
mechanisms  under 
ion.  In  addition,  interested 
invited  to  propose  other 
or  mechanisms,  not  identified 
i|otice  but  worthy  of 

,  that  may  enhance  the 
of  Federal  grant  and  local 
e  concepts  identified  thus  far 
1  sion  in  the  FAA's  study  are: 

Federal  funds. 

[guarantees  for  loan  repayment. 
I  ederal  funding  of  loan 
ranee,  or  other  enhancements 
)orrower  debt,  including 
zing  unobligated  AIP  contract 
autiority  and/or  unobligated 

nces  in  the  Airport  and  Airway 
fund. 

ing  for  debt  service  reserves, 
ation  and  elimination  of 

policy  im.pediments  to 
ate  investment  in  airport 
lopment. 

ition  to  information  on  these  or 
ancing  mechanisms,  comments 

types  of  airports,  or  which 
development  projects  may  be 
btfiefited  from  any  of  these  or 
lancing  mechanisms  are 


in  evalu  it 
altemat  ve 
conside  at 
parties  <  re 
concept 
in  this 

conside  ation 
lever; 
funds, 
for  in«;l 
Loans  o 
Federal 
AIP  or 

ins 

for 

uti 


bal 
trull 

AIP 

Identifi 


fun! 


Feqeral 

pri 

de\^ 


(h 


In  ad 
other  fi 
on  whi 
types  o 
most 
other  fi 
welcoirfed 


DATES 
9,  1995 

Federo 


formation  received  by  January 
will  be  most  useful  to  the 
iation  Administration  in 
prepari|tg  this  study. 

:  Responses  to  this  request 
)e  sent  to:  Federal  Aviation 
>tration.  Office  of  the  Assistant 
strator  for  Airports,  Attn: 
r  Facility  Charge  Branch,  800 
Independence  Avenue.  Washington.  DC 
20591 

FOR  FUlfTHER 
Donna 
Facili 
Airport  i 


lAvi 


ADDRESSES; 

should 

Admin 

Admin 

Passende; 


INFORMATION  CONTACT: 
Taylor,  Manager.  Passenger 
tjij Charge  Branch  (APP-530). 
Financial  Assistance  Division, 


Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-9318. 

SUPPLEMENTARY  INFORMATION:  This  Study 
is  being  conducted  pursuant  to  the 
Department  of  Transportation's 
Investment  Partnership  initiative,  and  in 
response  to  a  requirement  for  a  study  of 
Innovative  Financing  contained  in 
section  520  of. the  Federal  Aviation 
Administration  Authorization  Act  of 
1994.  Further,  this  effort  reflects  the 
direction  provided  by  the  President  in 
Executive  Order  12893,  "Principles  for 
Federal  Infrastructure  Investments," 
signed  on  January  26.  1994. 

Issued  in  Washington.  DC  on  December  1. 
1994. 

Cynthia  Rich, 

Assistant  Administrator  for  Airports. 

jFR  Dor.  94-30223  Filed  12-7-94;  8 :4.'5  am] 
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Notice  of  Intent  to  Rule  on  Appiication 
to  Impose  a  Passenger  Facility  Charge 
(PFC)  at  Charlottesville-Albermarte 
Airport,  Charlottesvit'e  VA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at 
Chariottesville-Albermarle  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub  L.  101- 
508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  January  9, 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Washington  Airports  District 
Office,  101  West  Broad  Street,  Suite  300, 
Falls  Church,  Virginia  22046. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bryan 
Elliot,  Director  of  Aviation, 
Chariottesville-Albermarle  Airport 
Authority,  at  the  following  address: 
Chariottesville-Albermarle  Airport 
Authority,  201  Bowen  Loop, 
Charlottesville,  Virginia  22901. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the 
Chariottesville-Albermarle  Airport 
Authority  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Robert  Mendez.  Manager.  Washington 
Airports  District  Office  101  West  Broad 
Street,  suite  300  Falls  Church.  Virginia 
22046.  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  MFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Chariottesville-Albermarle 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  October  7. 1994.  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the 
Chariottesville-Albermarle  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
m  part,  no  later  than  January  26. 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 

Proposed  charge  effective  date:  March  1, 
1995 

Proposed  charge  expiration  date:  March 
1. 2000 

Total  estimated  PFC  revenue: 
$2,571,600 

Brief  description  of  proposed  project(s): 
PFC  will  be  used  to  fund  the  sponsor 
share  of  the  following  projects. 

—Purchase  Snow  Blower  Broom 

— Overlay  Runway  3-21 

—Purchase  Runway  De-icing  Vehicle 

—Replace  ARFF  Vehicle 

—Extend  Runway  3  Safety  Area 

— Construct  Aircraft  Ramp 

—Reconstruct  Taxiway  A 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/^ 
commercial  operators  filing  FAA  Form 
1800-31  and  foreign  air  carriers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building.  John  F. 
Kennedy  International  Airport.  Jamaica. 
New  York  11430. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Chariottesville-Albermarle  Airport 
Authority. 


Issued  in  New  York  City.  New  York  en 
November  30, 1994. 
Anthony  P.  Spera, 

AcUng  Manager.  Airports  Division.  Eastern 
Region. 

(FR  Doc.  94-30221  Filed  12-7-94;  8;45  ami 
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Federal  Highway  Administration 

Environmental  Impact  Statement 
Westchester  County,  New  York 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTJON:  Notice  of  Intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
enviroiunental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  the  City  of  White  Plains.  Westchester 
County,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
A.  J.  Bauman,  Regional  Director.  New 
York  State  Department  of 
Transportation.  Region  8.  4  Burnett 
Boulevard.  Poughkeepsie.  New  York 
12603.  telephone  (914)  431-5750,  or 
Harold  J.  Brown,  Division 
Administrator.  FHWA.  New  York 
Division.  Leo  O'Brien  Federal  Building. 
9th  Floor.  Clinton  Avenue  and  North 
Pearl  Street,  Albany.  New  York  12207. 
telephone  (518)  472-3616. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  NYSIXDT 
and  the  city  of  White  Plains,  with  input 
from  the  County  of  Westchester  will  be 
preparing  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to 
construct  a  section  of  a  four  lane  arterial 
with  turning  lanes  at  major  intersection 
in  the  City  of  White  Plains,  Westchester 
County,  New  York,  to  be  known  as  the 
Grove  Street  Extension.  This  half  mile 
project  provides  a  new  connection 
under  the  railroad  an  over  the  Bronx 
River  from  Grove  Street  and  Lexington 
Avenue  on  the  east  side  of  the  Bronx 
River  to  the  Central  Avenue/TarrjiouTi 
Road  intersection  on  the  west  side. 

The  Grove  Street  Extension  is  a 
proposal  to  provide  a  new  access  ft-om 
the  north  and  west  of  the  City  into  the 
Central  Business  District  and  is  closely 
associated  with  the  on-going  Urban 
Renewal  efforts.  The  nature  of  the 
proposed  improvements  also  embodies 
the  goals  of  the  Department's  Intermodal 
Surface  Transportation  Efficiency  Act  in 
its  multimodal  attributes.  The 
Department's  goals  in  this  project  are  to 
improve  traffic  operations  into  and  out 
of  the  City,  to  improve  the  accessibility 
to  the  Transportation  Center,  and  to 
integrate  and  improve  the 
maneuverability  of  bicycles  and 


pedestrians  within  the  project  environs. 
The  project  has  had  continuous 
exposure  to  the  public  and  advisory 
agencies  for  almost  two  decades:  From 
its  initial  inception  as  the  Northern 
Arterial,  through  commencement  of  the 
project  scoping  in  the  early  1980's.  to 
the  present  proposal  of  the  Grove  Street 
Extension.  Studies  for  a  combined 
arterial  plan,  including  the  "Feeder 
Route"  and  Northern  Arterial,  were 
conducted  during  the  1960*s  with  a 
corridor  public  hearing  held  for  both  on 
June  24. 1969.  A  draft  Environmental 
Impact  Statement  was  circulated  for  the 
Norther  Arterial  in  1972.  The  extensive 
social  and  environmental  impacts,  as 
well  as  the  cost  to  construct  the  "Feeder 
Route"  made  its  realization  impractical. 
Through  an  evolutionary  process,  the 
need  to  continue  to  pursue  both 
improvements  to  existing  facilities  and 
to  provide  an  additional  Bronx  River 
crossinc  led  to  two  prdjects. 

The  first  Route  119  improvements 
were  completed  in  1987  and  provided 
most  of  the  suggested  "Feeder  Route" 
improvements  from  south  of  1-287  to 
the  river  crossings  at  Main  Street  and 
Hamilton  Avenue.  The  second  project 
involves  the  development  of  the  grove 
Street  Extension.  This  project  is  a 
reduced  version  of  the  original  Northern 
Arterial  proposal. 

Although  the  NYSDOT  has  defined  a 
"preferred"  alternative  through  the 
earlier  project  development  process, 
alignment  variations,  transportation 
demand  management  and  transportation 
systems  management  strategies  and  the 
no-build  option  are  other  alternatives 
under  consideration.  Future  design 
studies  will  evaluate  these  alternatives 
further  under  the  project  scoping  and 
preliminary  engineering  processes. 
Design  studies  will  consider  variations 
in  horizontal  and  vertical  alignment  and 
typical  sections,  the  need  for  grade 
separation  of  crossing  roads,  and  limited 
but  necessary  modifications  to  the 
Bronx  River.  Bronx  River  Parkway  and 
bikeway. 

Once  again,  letters  describing  the 
proposed  action  and  soliciting 
comments  will  be  sent  the  appropriate 
Federal.  State,  and  local  agencies,  and  to 
private  organizations  and  citizens  who 
have  previously  expressed  interest  in 
this  proposal.  Scoping  meetings  will  be 
held  with  involved  Federal,  State,  and 
local  agencies  if  necessary.  A  public 
information  meeting  will  be  held  after 
additional  studv- 

The  EIS  will  be  made  available  for 
public  and  agency  review  and  comment 
followed  by  a  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  aii  significant  issues 
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identified,  comments  and  suggestions 
are  invited  firom  all  interested  parties. 
Comments  or  questions  concerning  tiiis 
proposed  action  and  the  EIS  should  be 
directed  to  the  NYSDOT  or  the  FHWA 
at  the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Harold  J.  Brown, 

Division  Administrator.  New  York  Division. 
|FR  Doc.  94-30198  Filed  12-7-94;  8:45  am) 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Wage  Committee;  Notice  of  Meetings 

The  Department  of  Veterans  Affairs 
(VA).  in  accordance  with  Public  Law 


92-463,  g  ves  notice  that  meetings  of  the 
VA  Wage  Ikimmittee  will  be  held  on: 

Wednesda] ,  January  11, 1995,  at  2:00  p.m. 
Wednesday ,  February  22, 1995,  at  2:00  p.m. 
Wednesday ,  March  8, 1995,  at  2:00  p.m. 
Wednesdai ,  March  22, 1995  at  2:00  p.m. 

The  me  stings  will  be  held  in  Room 
1225,  Dep  artment  of  Veterans  Affairs, 
Tech  VVoi  d  Plaza,  801 1  Street,  ^AV., 
Washingti  in,  DC  20001. 

The  Coi  imittee's  purpose  is  to  advise 
the  Undei  Secretary  for  Health  on  the 
developm  jnt  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-coll  ir)  employees. 

At  thes(  meetmgs  the  Committee  will 
consider  i  /age  survey  specifications, 
wage  sum  3y  data,  local  committee 
reports  an  j  recommendatioris,  statistical 
analyses,  md  proposed  wage  schedules. 

All  porl  ions  of  the  meetings  will  be 
closed  to  he  public  because  the  matters 
considere  1  are  related  sole'y  to  the 
internal  p  ;rsonnel  rules  and  practices  of 
the  Depar  ment  of  Veterans  Affairs  and 
becau.se  tie  wage  survey  data 


considered  by  the  Committee  have  been 
obtained  from  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
Public  Law  92-463,  as  amended  by 
Public  Law  94-409,  and  as  cited  in  5 
U.S.C.  552b(c)  (2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson,  VA  Wage  Committee, 
Room  1225,  801 1  Street,  NW  , 
Washington,  DC  20001. 

Dated:  November  28, 1994. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer 
IFR  Doc.  94-30195  Filed  12-7-94;  8:45  am) 
BILUNO  CODE  S32&-01-M 


63406   Federal  Register  /  Vol.  59,  No.  23!    /  Thursday,  December  8,  1994  /  Sunshine  Act  Meetings 


Date,  Time,  and  Subject  Matter — 


Dat  I,  Time,  and  Subject  Matter —        fcnr  information,  or  advance  notices  of 


Sunshine  Act  Meetings 


63405 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>lished  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L  94^09)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 

"FEDERAL  REGISTER"  NUMBER:  94-29667. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  December  8. 1994.  at  10:00 
a.m.  Meeting  Open  to  the  Public. 
THE  FOLLOWING  ITEM  WAS  ADDED  TO  THE 
AGENDA: 

Regulations:  Requests  for  E.xtension  of 
Comment  Period  on  Rules  Governing 
Public  Financing  of  Presidential  Primary 
and  General  Election  Candidates. 

DATE  AND  TIME:  Tuesday,  December  13, 
1994  at  10:00  a.m. 

PLACE:  999  E  Street.  NW..  Wasbineton. 
DC. 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  L'.S.C. 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C. 

§437g.  S  438(b),  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civic 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Wednesday.  December 
14. 1994  at  10:00  a.m. 
PLACE:  999  E  Street,  NW.,  Washington. 
DC  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Report  of  the  Clinton/Gore  '92  Committee 

and  Clinton/Gore  "92  General  Election 

Compliance  Fund 
Final  Audit  Report— Clinton/Gor«  "92 

Committee  and  Clinton/Gore  '92  General 

Election  Compliance  Fund 
Administrative  Matters. 

DATE  AND  TIME:  Thursday,  December  15. 

1994  at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Advisory  Opinion  1994-33:  Mr.  Paul  E. 

Sullivan  on  behalf  of  VITEL  International, 

Inc. 
Advisory  Opinion  1994-34:  Mr.  Peter  H. 

Rodgers  and  Gregory  L.  Worthham  on 

behalf  of  NYMEX  Political  Action 

Committee,  Inc. 
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Administrative  Matters 
Election  of  Officers  for  1995 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris.  Press  Officer, 
Telephone:  (202)  219-4155. 
Delores  Hardy, 

Administrative  Assistant 

(FR  Doc.  94-30394  Filed  12-6-94:  2:24  pm| 

BILUNG  CODE  671S-01-M 


FOREIGN  CLAIMS  SETTLEMENT  COMMISSION 

F.C.S.C.  Meeting  Notice  No.  2-95 

Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date,  Time,  and  Subject  Matter 


Mon.,  Dec,  12. 
1994  at: 


9:30  am 
10:00  a.m. 
10:30  a.m. 
11:00  a.m. 


11:30  a.m. 
2:00  p.m. 
2:.30  p.m. 


Tues.,  Dec. 
13.  1994  at 
9:00  am 


Oral  Hearings  on  objections 
to  Proposed  Decisions  is- 
sued on  claims  against 
Iran: 
IR-3204— Mohrdad 

Azarmi. 
IR-0756— First  Penn- 
sylvania. N.A. 
IR-3152— Syska  &  Hen- 

nessy. 
IR-1659— Andranik 

Khajetoorians. 
IR-1660— Estate  of 

Arik  Khajetoorians. 

Dec'd. 
lR-0157— Javid 

Siminou. 
lR-1420— Estate  of 

Delp  Johnson.  Dec'd. 
IR-1 207— Joseph 

Zelazny. 
Hearings  on  the  record  on 
objections  in  claims 
against  Iran: 
lR-1 772— David  V. 

Burdick. 
IR-2001— Dennis  M. 

Clark. 
lR-1 269— Sidney  Gritz. 
IR-3218— Pedro  M. 

Tabor. 
IR-3206— Estella  M. 

Hodgson. 
IR-3211— Glenn  A. 

Slaton. 
lR-3205— Kazom 

Fathie. 


Date,  Time,  and  Subject  Matter- 
Continued 

IR-104  2— Thomas  A. 

Heenan. 
IR-1 074— Thomas 

Stonecipher. 
IR-1 566— Eliot  Louck. 
IR-1 268— Larry  A. 

Muri. 
IR-01 19— Lawrence 

Schmelzinger. 
IR-0450— George  L. 

Smith. 
IR-1 992— Dominic  F 

Chilbert. 
lR-2896— Milton  E. 

Terry. 
IR-1461— Lvdia  Osak 
IR-14S9— Geoive  W. 

Cahill. 
IR-0690 — Columbus 

Knight.  Jr. 
IR-2289— Earl  Morgan, 

Jr. 
IR-2897— Robert  L 

Scott. 
IR-2415— Estate  of  Edi- 
son M.  Bowes,  Dec'd. 
IR-0935— Saks  Int'l, 

Inc. 
IR-nOO— Toplis  &  Har- 
ding. Inc. 
IR-2908— All  State  Fas- 

tener  Corp.  , 

IR-2910— I.J.  Imports.    I 
IR-2911— Liberty  Fas-    ; 

teners.  Inc. 
IR-2912— Mansa. 
IR-2913—Maxter  Metal 

Corp. 
IR-2914— Rockford        j 

International.  > 

IR-2850— Uneiko  Cor- 

poration. 
IR-3015— Ram  i 

Cummins  Tools 

Corp. 
IR-3016— Imptex  Inter- 
national. 
IR-3M1— Toplis*  Har- 
ding. Inc. 
IR-0903— Thomas  Lee 

Culley. 
IR-0914— Oscar  L. 

Seay.  Jr. 
IR-0916— Gerald  Tyre. 
IR-2965— Haneef  Id- 

deen. 
IR-2900— Tullio  J. 

Gioia. 
lR-1915— Jack  F.  Reed, 

Sr. 
IR-1811— Francis 

Jarosz. 
IR-2302— Edward  F 
Latavitz.  Margo  G. 
Latavitz. 
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Date,  Time,  and  Subject  Matter- 
Continued 

lR-0143— Earl  T.  Van 
Geem. 

IR-1 289— John  L  Wal- 
ter. 

IR-1524— Mariellen 
Steece  Klick. 

IR-0442— Whiting  Cor- 
poration. 

IR-0264— Henry  S. 
Cohan. 

IR-239S— Richard  T. 
Justin. 

IR-2290— Sandra 
Lynne  Francair. 

lR-1 166— David  L. 
Clark. 

IR-071&— Frank 
Gigantino. 

IR-2294— Richard  H. 
Bomschein.  Eliza- 
beth Mattingly. 

IR-1101— The  Hartford 
Fire  &  Ins.  Co. 

lR-1 288— Robert  V. 
Russell.  Parivash 
Russell. 

IR-091 5— Frederick 
Tatro. 

IR-1462— Nelson 
Brothers,  Inc. 

IR-2116— Claude  D. 
Chavers. 

lR-0534— Michael  R. 
Young. 

IR-3161— Willard  John- 
son. 

IR-1 888— James  Free- 
man. 

lR-1647— William  |. 
Kelly.  Alice  M. 
Kelly. 

IR-3077— Morad 
Radfar. 

IR-2692— Jules  Keller. 

IR-1471— Linda  Yacob 
Carol. 

IR-3151— William  F. 
White. 

IR-316fr-Talmadge  E. 
Almond. 

IR-3026— Estate  of 
Hosseine 
Morewcdge.  Dec'd. 

IR-1613— Ehsanollah 
,  Bcnaresh. 

IR-0366— Joel  T.  Jones. 

IR-1 253— Maloney- 
Crawford  Infl  Corp. 

IR-0417— Joel  &  Margot 
Moore. 

IR-0331— Dan,  Barbara 
&  Michael  Morris. 

lR-1 292— Ross  L. 
Noltimier. 

IR-1S38— Benjamin 
Ordower. 

IR-1536— Robert  Pat- 
terson. 

IR-0179— Arlin  M.  & 
Rose  Pennington. 

IR-1 21 1  — Rexcel  Coat- 
ings. 


UMI 


Dati,  Time,  and  Subject  Matter — 

Continued 

IR-1 940— Robert 

Roesler. 
1R-1290— Iradj 

Sadeghian,  M.D., 

P.A. 
IR-1022— SenUy  Aero- 
space Corp. 
lR-1200 — Siemens- 

Allis,  Inc 
IR-0954— Ayres  Cor- 
poration. 
IR-2789— Robert  E. 

Boone. 
IR-2790— Francisca  P. 

Boone. 
IR-2S40— Rudolph  R. 

Clayton. 
IR-0003— Ernest  C 

Bugel. 
IR-0013— Jon  L. 

Buczek. 
IR-0071— French  Oil 

Disc  Corp. 
!R-0072— Donald  E. 

Bragg. 
lR-0508— Amir  R 

Nikniai. 
lR-051 9— Roland  W 

Fain. 
IR-0561— Clyde  Burch. 

Jr.. 
IR-0574— Hungerford  & 

Terry. 
IR-0957— James  G. 

Cassady. 
IR-0998— Glen  D.  Bar- 
tholomew. 
IR-1306— Todd  ft  Joyce 

Greaves. 
IR-1329— Horace  E. 

Graham. 
IR-1 334— Domjn  ion 

National  Bank. 
IR-1368— Estate  of 

Thomas  N.  O'Neill, 

Dec'd. 
IR-1 378— Harry 

Collier. 
IR-1 820— John  D.  Ford. 
IR-1831— Eva  J.  Tabe. 
IR-1897— Michael  J. 

Hons. 
IR-1634— Carl  W 

Bloom. 
IR-1684— White  Farm 

Int'l  Corp. 
IR-2955— The  Center 

for  Humanities.  Inc. 
IR-3162— Helen 

Konyha. 
IR-3182— Zabibollah 

Azizi. 
IR-3216— John  Wood. 
IR-3220— John  Ganjian. 
IR-21 51— Gerald  W. 

Harrison. 

Sub  ect  matter  not  disposed  of  at  the 
sched  lied  meeting,  may  be  carried  over 
to  the  igenda  of  the  following  meeting. 

All  neetings  are  held  at  the  Foreign 
Claim  I  Settlement  Commission,  600  E 
Street  NW.,  Washington,  DC.  Requests 


for  information,  or  advance  notices  of 
intention  to  observe  a  meeting  may  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
600  E  Street,  NW.,  Room  6029. 
Washington,  DC  2057d.  Telephone: 
(202) 616-6988. 

Dated  at  Washington,  DC  on  December  6. 
1994. 

Jeanette  Matthews, 

Administmtiye  Assistant. 

IFR  Doc.  94-30343  Filed  12-6-94;  12:08  pm) 

BIUMG  CODE  4410-01-P 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

IUSITCSE-94-381 

TIME  AND  DATE:  December  12, 1994  at 
2:30  p.m. 

PUCE:  Room  lOl,  500  E  Street  S.W., 
Washington,  DC  20436. 

STATUS: 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-723  (Preliminary) 
(Certain  Drawer  Slides  from  China) — 
brieFing  and  vote 

5.  Outstanding  action  jackets:  None 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 

Issued:  December  5, 1994. 
Donna  R.  Koehnke. 
Secretary. 
IFR  Doc.  94-30320  Filed  12-6-94;  11:11  am) 

BH.UNQ  CODE  7020-02-P 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

lUSrrC  SE-94-39) 

TIME  AND  DATE:  December  15, 1994  at 
3:30  p.m. 

PLACE:  Room  101,  500  E  Street  S.W., 
Washington,  DC  20436. 

STATUS: 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-675  (Final)  (Saccharin 
fitjm  China) — briefing  and  vote 

5.  Outstanding  action  jackets:  None 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 
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Lssuod:  Dcccmb<!r  5. 1994. 
Donna  R.  Koehnke, 
Secretary 

IFR  Doc.  94-30344  Filo.d  12-6-94:  12:09  pm| 
BiLUNO  CODE  702(Mtt-P 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[IISITC  SE-94-401 

TIME  AND  DATE:  DecenilKT  20.  1994  at 

2:30  p.m. 

PLACE:  Room  101.  500  E  Street  S.W., 

Washington,  DC  20436. 

STATUS: 

1  Agenda  for  futur»?  meeting 

2  Minutes 

3  Ratification  Liijt 

4  Inv  No.  731-TA-724  (Preliminarvl 
(Manganese  Metal  from  tlic  People's 
Republic  of  China)— briefing  and  vote 

5  Outstanding  action  jacket.s:  None 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  .scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission 

Issued.  Deceirber  5.  1994 
Donna  R.  Koehnke, 
Secretary 
(PR  D(H..  94-3034.';  Filfd  li-h-44.  U.m  pm| 

BILUMG  CODE  702(M»-P 


7 


VOL 


r^, 


L^ 


Thursday 
December  8,  1994 


Part  II 

Department  of 
Health  and  Human 
Services 


Health  Care  Financing  Administration 


42  CFR  Parts  410  and  414 
Medicare  Program;  Physician  Fee 
Schedule  for  Calendar  Year  1995; 
Payment  Policies  and  Relative  Value  Unit 
Adjustments;  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  410  and  414 

IBPO-789-fq 

RIN  0938-AG52 

Medicare  Program;  Refinements  to 
Geographic  Adjustment  Factor  Values, 
Revisions  to  Payment  Policies, 
Adjustments  to  the  Relative  Value 
Units  (RVUs)  Under  the  Physician  Fee 
Schedule  for  Calendar  Year  1995,  and 
the  5- Year  Refinement  of  RVUs 

agency:  Health  Caxe  Financing 

Administration  (HCFA),  HHS. 

ACTION:  Final  rule  with  comment  period. 

summary:  This  final  rule  revises  the 
geographic  adjustment  factor  values  and 
fee  schedule  payment  areas,  various 
payment  policies  for  specific  physician 
services,  the  relative  value  units  (RVUs]  - 
for  certain  existing  procedure  codes, 
and  establishes  interim  RVUs  for  new 
and  revised  procedure  codes.  It 
implements  section  13518  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  that  requires  payment  for  antigens 
under  the  physician  fee  schedule.  This 
Hnal  rule  also  discusses  the  process  for 
periodic  review  and  adjustment  of  RVUs 
not  less  frequently  than  every  5  years  as 
required  by  section  1848(c)(2)(B)(i)  of 
the  Social  Security  Act. 

DATES:  Effective  Date:  January  1. 1995. 

The  revisions  to  the  geographic 
adjustment  factor  values,  other  payment 
policies,  and  RVUs  apply  to  physician 
services  furnished  beginning  Januarv  1 . 
1995. 

Comment  Date:  We  Will  accept 
comments  on  interim  RVUs  for  new  or 
revised  procedure  codes  identified  in 
Addendum  C  and  on  all  RVUs 
considered  under  the  5-year  refinement 
process.  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
addresses,  as  provided  below,  no  later 
than  5  p.m.,  February  6, 1995. 
ADDRESSES:  Mail  written  comments 
related  to  the  5-year  refinement  process 
(1  original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
789-FC  (5- Year  Refinement),  P.O.  Box 
26688,  Baltimore,  MD  21207. 

Mail  written  comments  related  to 
interim  RVUs  for  new  and  revised 
procedure  codes  (1  original  and  3 
copies)  to  the  following  address:  Health 
Care  Financing  Administration, 
Department  of  Health  and  Human 
Services.  Attention:  BPI>-789-FC. 
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(Inter  m  RVUs),  P.O.  Box  7519. 
Baltir  lore,  MD  21207-0519. 

If  y  )u  prefer,  you  may  deliver  your 
writtc  n  comments  to  one  of  the 
follow  'ing  addresses:  Room  309-G, 
Hube  t  H.  Humphrey  Building,  200 
Indep  andence  Avenue,  SW., 
Wash  ngton,  DC  20201,  or  Room  132, 
East  I  i^  Rise  Building,  6325  Security 
Boulc  vard,  Baltimore,  MD  21207. 

Be(  ause  of  staffing  and  resource 
limit!  tions,  we  caimot  accept  comments 
by  fa<  simile  (FAX)  transmission.  In 
comn  enting,  please  refer  to  file  code 
BPD-  789-FC.  Comments  received 
timel; '  will  be  available  for  public 
inspe  :tion  as  they  are  received. 
generfeUy  beginning  approximately  3 
weeki  after  publication  of  a  document, 
in  Ro  )m  309-G  of  the  Department's 
office  i  at  200  Independence  Avenue, 
SW.,  /Vashington,  DC.  on  Monday 
throu  ;h  Friday  of  each  week  from  8:30 
a.m.  I  3  5  p.m.  (phone:  (202)  690-7890). 

Co  lies:  To  order  copies  of  the  Federal 
Regis  ler  containing  this  document,  send 
your  tBquest  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box 
371934,  Pittsburgh,  PA  15250-7954. 
Spec  fy  stock  number  GPO  stock  #  069- 
001-^  100-81-5  and  enclose  a  check  or 
mone  y  order  payable  to  the 
Supefintendent  of  Documents,  or 
encl(ie  your  Visa  or  Master  Card 
numHer  and  expiration  date.  Credit  card 
ordes  can  also  be  placed  by  calling  the 
orderjdesk  at  (202)  783-3238  or  by 
faxin|  to  (202)  512-2250.  The  cost  for 
each  topy  is  $8.  As  an  alternative,  you 
can  view  and  photocopy  the  Federal 
Regiaer  document  at  most  libraries 
designated  as  Federal  Depository 
Libra  ies  and  at  many  other  public  and 
acad<  mic  libraries  throughout  the 
coun  ry  that  receive  the  Federal 
Regii  ler. 

Co  )ies  of  the  source  files  for  this 
docu  nent  can  also  be  purchased  on 
high  lensity  3.5  inch  personal  computer 
diske  ttes  for  $20.  Send  your  request  to: 
Supe  intendent  of  Documents, 
Atter  lion:  Electronic  Products,  P.O.  Box 
3708  :,  Washington,  DC  20013-7082. 
EncU  se  a  check  or  money  order  payable 
to  th(  Superintendent  of  Documents,  or 
enck  se  your  Visa  or  Master  Card 
num  ler  and  expiration  date.  Credit  card 
orde  s  for  the  diskettes  can  also  be 
place  d  by  calling  (202)  512-1530  or  by 
faxin  ;  to  (202)  512-1262.  The  file 
formi  it  on  the  diskettes  is  comma 
delir  iled  ASCII. 

FOR  I  URTHER  INFORMATION  CONTACT:  For 
forth  ;r  information  concerning 
rcvis  ons  to  payment  policies  and  the 
adju!  tments  to  the  relative  value  units 
conti  ct  Elizabeth  Holland,  (410)  966- 
1309  For  issues  related  to  refinements 


to  the  geographic  adjustment  factor 
values  and  changes  to  the  geographic 
practice  cost  indices  and  payment  areas, 
contact  Bob  Ulikowski,  (410)  966-5721. 

SUPPLEMENTARY  INFORMATION:  The 
information  in  this  final  rule  with 
comment  period  updates  information  in 
the  following  Federal  Register 
documents: 

•  June  5. 1991,  proposed  rule  entitled 
"Fee  Schedule  for  Physicians'  Services" 
(56  FR  25792). 

•  November  25,  1991,  final  rule 
entitled  "Fee  Schedule  for  Physicians' 
Services"  (56  FR  59502). 

•  September  15, 1992,  correction 
notice  for  the  1992  fee  schedule  (57  FR 
42491). 

•  November  25. 1992.  final  notice 
with  comment  period  entitled  "Fee 
Schedule  for  Physicians'  Services  for  CY 
1993"  (57  FR  55914). 

•  Jime  7, 1993,  correction  notice  for 
the  1993  fee  schedule  (58  FR  31964). 

•  July  14, 1993,  proposed  rule 
entitled  "Revisions  to  Payment  Policies 
Under  the  Physician  Fee  Schedule"  (58 
FR  37994). 

•  December  2, 1993.  final  rule  with 
comment  entitled  "Revisions  to 
Payment  Policies  and  Adjustments  to 
the  Relative  Value  Units  under  the 
Physician  Fee  Schedule  for  Calendar 
Year  1994"  (58  FR  63626).  (There  were 
two  correction  notices  published  for  the 
1994  physician  fee  schedule  (July  15, 
1994.  59  FR  36069)  and  (August  4.  1994. 
59  FR  39828).) 

•  June  24, 1994,  proposed  rule 
entitled  "Refinements  to  Geographic 
Adjustment  Factor  Values  and  Other 
Policies  Under  the  Physician  Fee 
Schedule"  (58  FR  32754). 

•  July  15, 1994,  correction  notice  for 
the  1993  fee  schedule  (57  FR  36069). 

•  August  4,  1994,  correction  notice 
for  the  1993  fee  schedule  (57  FR  39828). 

In  this  final  rule,  we  provide 
background  on  the  statutory  authority 
for  and  development  of  the  physician 
fee  schedule.  We  also  explain  in  detail 
the  process  by  which  certain  interim 
work  relative  value  units  (RVUs)  are 
reviewed  and,  in  some  cases,  revised.  In 
addition,  we  explain  the  5-year 
refinement  process  for  RVUs  required 
by  section  1848(c)(2)(B)(i)  of  the  Act  as 
added  by  section  6102  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989 
(OBRA  '89).  Public  Law  101-237. 

Section  1848(c)(2)(B)  of  the  Act 
provides  that  adjustments  in  RVUs 
resulting  from  an  annual  review  of  thost? 
RVUs  may  not  cause  total  fee  schedule 
payments  to  differ  by  more  than  $20 
million  horn  what  they  would  have 
been  had  the  adjustments  not  been 
made.  Thus,  the  statute  allows  a  $20 


million  tolerance  for  increasing  or 
reducing  total  expenditures  under  the 
physician  fee  schedule.  We  have 
determined  that  net  increases  because  of 
changes  in  RVUs  for  codes  reviewed  as 
part  of  a  refinement  process,  the 
addition  of  new  codes  to  the  fee 
schedule,  and  the  revisions  in  payment 
policies  would  have  added  to  projected 
expenditures  in  calendar  year  (CY)  1995 
by  approximately  $385  million  ($35 
million  of  which  result  from  the 
addition  of  new  procedure  codes  or 
refinements  of  existing  procedure 
codes).  Therefore,  it  is  necessary  to 
adjust  the  RVUs  for  all  services  paid 
under  the  physician  fee  schedule.  We 
have  made  those  adjustments  in  such  a 
manner  as  to  achieve  budget  neutrality 
as  we  were  best  able  to  estimate.  As  a 
result,  the  total  projected  expenditures 
from  the  revised  fee  schedule  are 
estimated  to  be  the  same  as  they  would 
have  been  had  we  not  changed  the 
RVUs  for  any  individual  codes  or  added 
new  codes  to  the  fee  schedule.  We  have 
adjusted  all  RVUs  by  a  uniform 
adjustment  factor  of  0.989,  which 
results  in  a  uniform  reduction  of  1.1 
percent  to  the  RVUs  for  all  services. 

The  conversion  factor  (CF)  is  a 
national  value  that  converts  RVUs  into 
payment  amounts.  There  ai«  three 
separate  CFs:  one  for  surgical  services, 
one  for  primary  care  services,  and  one 
for  nonsxirgical  services  other  than 
primary  care.  The  CFs  are  updated 
annually. 

Anesthesia  services  are  paid 
differently  from  other  physicians' 
services  under  the  fee  schedule. 
Payment  for  anesthesia  services  is  based 
on  base  unit  RVUs  that  are  assigned  to 
each  service  and  on  time  units  that  can 
vary  by  procedure.  The  base  and  time 
units  are  multiphed  by  an  anesthesia- 
specific  CF,  not  the  CFs  used  for 
surgical,  nonsurgical,  or  primary  care 
services. 

This  final  rule  also  contains  revisions 
to  the  geographic  adjustment  factor 
(GAF)  values  as  required  in  section 
1848(e)(1)(c)  of  the  Act. 

Addenda  to  this  rule  provide  the 
following  information: 
Addendum  A— Explanation  and  Use  of 

Addenda  B  through  G 
Addendum  B— 1995  Relative  Value 
Units  (RVUs)  and  Related  biformation 
Used  in  Determining  Medicare 
Payments  for  1995 
Addendum  C — Codes  with  Interim 

RVUs 
Addendum  D— 1995  Geographic 
Practice  Cost  Indices  by  Medicare 
Carrier  and  Locality 
Addendmn  E— 1996  Geographic 
Practice  Cost  Indices  by  Medicare 
Carrier  and  Locality 


Addendum  F— Procedure  Codes  Subject 
to  the  Site-of-Service  Differential 

Addendimi  G — Reference  Set  with  1995 
Work  RVUs 

The  RVUs  and  revisions  to  payment 
poUcies  in  this  final  rule  apply  to 
physicians'  services  furnished  on  or 
after  January  1, 1995. 

For  those  codes  identified  in 
Addendum  C  of  this  final  rule  as  new 
or  revised  codes,  the  RVTJs  and  update 
indicators  are  considered  to  be  interim 
as  they  have  not  been  published  before 
this  final  rule.  Therefore,  we  will  accept 
comments  on  these  interim  RVUs  and 
update  indicators  if  they  are  received  no 
later  than  5  p.m.  February  6, 1995.  The 
RVUs  for  the  remaining  codes  are  final. 
However,  as  we  discuss  in  section  VI, 
we  are  accepting  comments  on  RVUs  as 
part  of  the  5-year  refinement  process. 

To  assist  readers  in  referencing 
sections  contained  in  this  proposed 
rule,  we  are  providing  the  following 
table  of  contents: 

Table  of  ContentB 

I.  Background 

A.  Legislative  History 

B.  Related  Federal  Register  Publications 

C.  Components  of  the  Fee  Schedule  Paj-menf 

Amounts 

D.  Summary  of  the  Development  of  the  RVUs 

1.  Work  RVUs 

2.  Practice  Expense  and  Malpractice 
Expense  RVUs 

II.  Specific  Proposals  for  Calendar  Year  1995 
and  Responses  to  Public  Comments 

A.  GPa  Changes 

B.  Payment  Area  (Locality)  Change 

C.  Work  RVUs— Refinement  of  Proposed 

RVUs  (Includes  Table  1— Refinement  of 
Proposed  RVUs) 

D.  Separate  Payment  for  Physician  Care  Plan 

Oversight  Services 

E.  Payment  for  Multiple  Surgical  Procedures 

F.  Application  of  Site-of-Ser\ice  Pajment 

Differential 

G.  Bundled  Services 

1.  Generation  and  Interpretation  of 
Automated  Data  (CPT  Codes  78890  and 
78891) 

2.  Noninvasive  Ear  or  Pulse  Oximetrv  (CPT 
Code  94760) 

H.  RVUs  for  Doppler  Echocardiography  (CPT 

Code  93325) 
1.  Nuclear  Medicine 
j.  End-Stage  Renal  Disease  (ESRD) 
1.  Hospital  Inpatient  Dialysis  on  the  Same 

Date  as  an  Evaluation  and  Management 

Service 


2.  Payment  for  Outpatient  ESRD-Related 
Services  under  the  Physician  Fee 
Schedule 
K.  Therapeutic  Apheresis 

in.  OBRA  93  Provision— Payment  for 
Antigens  (Allergen  Immunotherapy) 

IV.  Provisions  of  this  Final  Rule 

V.  Refinement  of  RVUs  for  CY  1995  and 
Responses  to  Public  Comments  on  Interim 
RVUs  for  1994 

A.  Summary  of  Issues  Discussed  Related  to 

the  Adjustment  of  RVUs 

B.  Process  for  Establishing  Work  RVUs  for 

the  1995  Fee  Schedule 

1.  Work  RVU  Refinements  of  Interim  RXXs 

a.  Methodology  (Includes  Table  2— Work 
RVU  Refinements  of  Interim  and  Related 
RVUs) 

b.  Discussion  of  Codes  Not  Reviewed  by 
Panel  (Includes  Table  3— Prolonged 
Services) 

2.  Establishment  of  Interim  Work  RVUs  for 
New  and  Revised  Codes  for  1995 

a.  Methodology  (Includes  Table  4 — 
American  Medical  Association  (AMA) 
Relative  Value  Update  Committee  (RUC) 
Recommendations  and  HCFA's 
Decisions 

b.  Discussion  of  Codes  for  Which  the  RUC 
Recommendations  Were  .Not  Accepted 
(Includes  Table  5— Preventive  Medicine) 

C.  Adjustments  to  All  RVUs  Due  to 

Limitation  on  Annual  Expenditures 

D.  Summary  of  Changes  for  the  1995  Fee 

Schedule  (Includes  Table  6— Anesthesia 
Codes  and  Imputed  RVUs) 

VL  Five-year  Refinement  of  RVUs 

A.  Proposed  Process  for  Refinement  of  Work 

RVUs 

B.  Scope  of  the  5-year  Refinement 

C.  Nature  and  Format  of  Comments  on  Work 

RVUs 

D.  Including  Anesthesia  Services  Under  the 

5-year  Refinement  (Includes  Table  6— 
Anesthesia  Codes  and  Imputed  RVUs) 

VII.  Collection  of  Information  Requirements 

VIII.  Response  to  Comments 
DC.  Regulatory  Impact  Analysis 

A.  Introduction 

B.  Effects  of  Implementing  Specific  Proposals 

forCY  1995 

1 .  GPQ  Changes 

2.  Pa>Tnent  Area  (Localit>-)  Change 

3.  Separate  Payment  for  Physician  Care 
Plan  Oversight  Services 

4.  Payment  for  Muhiple  Sui^ical 
Procedures 

5.  Application  of  Site-of-Ser\'ice  Pajmenl 
Differential 

6.  Bundled  Services 

7.  RVUs  for  Doppler  Echocardiography 
(CPT  Code  93325) 

8.  Nuclear  Medicine 

9.  End-Stage  Renal  Disease  (ESRD) 

a.  Hospital  Inpatient  Dialysis  on  the  Same 
Date  as  an  Evaluation  and  Management 
Service 

b.  Payment  for  Outpatient  ESRD-Relaled 
Services  Under  the  Physician  Fee 
Schedule 
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-  10.  Therapeutic  Apheresis 
C  OBRA  '93  Provision— Payment  for 
Antigens  (Allergen  Immunotherapy) 

D.  Refinement  of  RVUs  for  CY  1995 

E.  Rural  Hospital  Impact  Statement 

Text  of  Final  Regulations 
Addenda 

Addendum  A — Explanation  and  Use  of 

Addenda  B  through  G 
Addendum  B — 1995  Relative  Value  Units 

(RVUs)  and  Related  Information  Used  in 

Determining  Medicare  Payments  for  1995 
Addendum  C — Codes  with  Interim  RVUs 
Addendum  D — 1995  Geographic  Practice 

Cost  Indices  by  Medicare  Carrier  and 

Locality 
Addendum  E — 1996  Geographic  Practice 

Cost  Indices  by  Medicare  Carrier  and 

Locality 
Addendum  F — Procedure  Codes  Subject  to 

the  Site-of-Service  Differential 
Addendum  G — Reference  Set  with  1995 
'Work  RVUs. 

In  addition,  because  of  the  many 
organizations  and  terms  to  which  we 
refer  by  acronym  in  this  final  rule,  we 
are  listing  those  acronyms  and  their 
corresponding  terms  in  alphabetical  > 
order  below: 

AAFP — American  Academy  of  Family 

Practice 
AOC — ^American  College  of  Cardiology 
ACR — American  College  of  Radiology 
AMA — American  Medical  Association 
ARM — Alternate  reimbursement  method 
ASC — .Ambulatory  surgical  center 
ASIM — American  Society  of  Internal 

Medicine 
BOMA — Building  Owners  and  Managers 

Association 
CF — Conversion  factor 
CFR— Code  of  Federal  Regulations 
CMD — {Medicare)  Carrier  medical  direc:ior 
CPT — iPhysicians'l  Current  Procedural 
Terminology  l4th  Edition,  1994, 
cop>Tighted  by  the  American  Medical 
Association) 
CY — Calendar  year 
EEG — Encephalogram 
ESRD — Enci-stage  renal  disease 
FY — Fiscal  year 

GAF — Geographic  adjustment  factor 
GPa — Geographic  practice  cost  index 
CRT — Gross  receipts  tax 
GSA — General  Services  Administration 
HCFA — Health  Care  Financing 

Administration 
HCPAC — Health  Care  Professional  Advisor.- 

Council 
HCPCS — HCFA  Common  Procedure  Coding 

System 
HHA — Home  health  agency 
HHS — [Department  of]  Health  and  Human 

Services 
HUD — [Department  of]  Housing  and  Urban 

Development 
ICU — Intensive  care  unit 
JCAl — Joint  Council  of  Allergy  and 

Immunology 
MCP — Monthly  capitation  payment 
MEI — Medicare  Economic  Index 
MRl — Magnetic  resonance  imaging 
MVPS— Medicare  volume  performance 
standards 


PC — Professional 

Ff 

RFA— 1 

RPA 


NAMCS  -National  Ambulatory  Medical  Care 

Sur\'e] 
NF — Nu  sing  facility 

OBRA — Pmnibus  Budget  Reconciliation  Act 
component 
Ph}^ical  therapist 
R(  gulatory  Flexibility  Act 

Physicians  Association 
RUC— 14MA  Specialty  Society]  Relative 
Update  Committee 
ive  value  unit 
SJpplementary  medical  insurance 
SNF — SI  illed  nursing  facility 
TC — ^Te<  inical  component 
USPS— 1  Fnited  States  Postal  Ser\ice 

I.  Back  round 

A.  Legii  lati 
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I'e  History 

I  ledicare  program  was  « 

in  1965  by  the  addition  of 
XMIII  to  the  Social  Security  Act  (the 
January  1, 1992,  Medicare 
physicians'  services  based  on  a 
charge  system.  This  system 
I  ayment  variations  among  types 
physician  specialties,  and 
ic  areas.  Thus,  the  Congress 
a  physician  payment  reform 
in  OBRA  '89,  Public  Law  101- 
on  December  19,  1989. 
6102  of  OBRA  '89  amended  title 
the  Act  by  adding  a  new  section 
'ayment  for  Physicians' 
■  This  section  contains  three 
^ements:  (1)  A  fee  schedule  for 
pa]  ment  of  physicians'  services;  (2) 
volume  performance 
(MVPS)  for  the  rates  of 
in  Medicare  expenditures  for 
'  services;  and  (3)  limits  on 
amounts  that  nonparticipating 

can  charge  beneficiaries.  The 
that  payments  under  the 
schedule  be  based  on  national 
RVUs  based  on  the  resources 
furnishing  a  service.  Section 
of  the  Act  requires  that  national 
established  for  physician  work, 
expense,  and  malpractice.  The 
Budget  Reconciliation  Acts  of 
((JBRA  '90)  and  1993  (OBRA  '93), 
^ws  101-508  and  103-66. 
on  November  5, 1990  and 
10, 1993,  respectively,  contained 
modifications  and  clarifications 
)BR.\  '89  provisions  that 

i  the  physician  fee  schedule. 
1848(e)(1)(C)  of  the  Act 
us  to  review  and,  if  necessary, 
he  geographic  practice  cost 
(GPCIs)  at  least  every  3  years, 
section  also  requires  us  to  phase  in 
ad  jstment  over  2  years  and 
eqient  only  one-half  of  any 

if  more  than  1  year  has 
since  the  last  GPCI  revision. 
CIs  were  first  implemented  in 
have  not  been  reviewed  since 
.  Thus,  we  are  required  to 
te  the  first  GPCI  review  and 


aid! 
tij  le. 


implement  only  one-half  of  any 
adjustment  by  1995  and  one-half  in 
1996. 

The  Act  requires  that  payments  vary 
among  fee  schedule  areas  according  to 
geographic  indices.  In  general,  the  fee  . 
schedule  areas  that  existed  under  the 
prior  reasonable  charge  system  were 
retained  under  the  fee  schedule.  A 
detailed  discussion  of  fee  schedule  areas 
can  be  found  in  the  June  5, 1991 
proposed  rule  (56  FR  25832)  and  in  the 
November  25,  1991  final  rule  (56  FR 
59514).  We  are  required  by  section 
1848(e)(1)(A)  of  the  Act  to  develop 
separate  indices  to  measure  relative  cost 
differences  among  fee  schedule  areas 
compared  to  the  national  average  for 
each  of  the  three  fee  schedule 
components.  While  requiring  that  the 
practice  expense  GPCIs  and  nialpractict; 
GPCIs  reflect  the  full  relative  cost 
differences,  the  Act  requires  that  the 
work  indices  reflect  only  one-quarter  of 
the  relative  cost  differences  compared  to 
the  national  average. 

B.  Related  Federal  Register  Publications 

We  published  a  final  rule  on 
November  25,  1991  (56  FR  59502)  to 
implement  section  1848,of  the  Act  by 
establishing  a  fee  schedule  for 
physicians'  services  furnished  on  or 
after  January  1, 1992.  (The  fee  schedule 
regulations  were  originally  set  forth  at 
42  CFR.  part  415  and  later  moved  to  42 
CFR,  part  414  as  described  in  the 
September  1992  correction  notice  (57 
FR  42491).)  In  the  November  1991  final 
rule  (56  FR  59511),  we  stated  our 
intention  to  update  RVUs  for  new  and 
revised  codes  in  the  American  Medical 
Association's  (AMA)  Physfcians' 
Current  Procedural  Terminology  (CPT) 
through  an  "interim  RVU"  process 
every  year.  Oixr  first  update  to  the  RVUs 
was  published  on  November  25,  1992, 
as  a  final  notice  with  a  60-day  comment 
period  on  new  and  revised  RVUs  onlv 
(57  FR  55914). 

On  July  14, 1993,  we  published  a 
proposed  rule  (58  FR  37994)  to 
announce  our  plans  to  establish 
physician  work  RVUs  for  new  and 
revised  codes  and  to  revise  payment 
policies  for  specific  physician  services 
and  supplies.  On  December  2.  1993,  we 
published  a  final  rule  (58  FR  63626) 
announcing  revised  payment  policies 
and  RVUs  for  1994.  (We  solicited 
comments  on  new  and  revised  RVUs.) 

On  June  24, 1994,  we  published  a 
proposed  rule  (59  FR  32754)  to 
announce  our  intention  to  revise  the 
GAF  values,  fee  schedule  payment 
areas,  payment  policies  for  specific 
physician  services,  and  the  MVPS 
calculation.  We  also  proposed  RVUs  for 
certain  physician  ser\'ices. 
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C.  Components  of  the  Fee  Schedule 
Payment  Amounts 

Under  the  formula  set  forth  in  section 
1848(b)(1)  of  the  Act.  the  payment 
amount  for  each  service  paid  for  under 
the  physician  fee  schedule  is  the 
product  of  three  factors:  (1)  A  nationflly 
uniform  relative  value;  (2)  a  GAF  for 
each  physician  fee  schedule  area;  and 
(3)  nationally  uniform  CFs  for  surgical 
and  nonsurgical  services.  (There  is  a 
separate  CF  for  anesthesia  services.) 
(Beginning  with  the  CY  1994  update, 
section  13511  of  OBRA  '93  requires  us 
to  establish  a  separate  CF  for  primary 
care  ser\'ices.)  This  general  formula  can 
be  expressed  as: 
Payraents=^RVUtsX  GAFt,..xCF 
where 

RVUt=Total  relative  value  unit.s  for  the 

service 
GAFt=Total  geographic  adjustment 
factor  for  the  fee  schedule  area 
CF=Uniform  national  CF 
s=Service 
j=Fee  schedule  area 

The  RVUs  for  each  service  reflect  the 
relative  resources  involved  in  furnishing 
the  three  components  of  a  physician's 
ser\'ice:  (1)  Work;  (2)  practice  expenses 
or  overhead  exclusive  of  malpractice 
liability  insurance  costs;  and  (3) 
professional  liability  insurance  or 
malpractice  costs. 

Section  1848(e)  of  the  Act  requires  the 
Secretary  to  develop  GAFs  for  all 
physician  fee  schedule  areas.  The  total 
GAF  for  a  fee  schedule  area  is  equal  to 
a  weighted  average  of  the  individual 
GPCIs  for  each  of  the  three  components 
of  the  service.  Thus,  the  GPQs  reflect 
the  relative  costs  of  practice  expenses, 
malpractice  insurance,  and  physician 
work  in  an  area  compared  to  the 
national  average.  In  accordance  with  the 
law,  however,  the  GAF  for  the 
physician's  work  reflects  one-quarter  of 
the  relative  cost  of  physician's  work 
compared  to  the  national  average. 
The  CFs  are  national  values  that 
convert  RVUs  into  payment  amoimts. 
We  also  established  a  separate  CF  for 
anesthesia  services.  For  the  first  year  of 
the  fee  schedule,  the  law  required  a 
base-year  CF  that  was  budget-neutral 
relative  to  1991  estimated  expenditures. 
The  Secretary  is  required  to  recommend 
to  the  Congress  updates  to  the  CFs  by 
April  15  of  each  year  as  part  of  the 
MVPS  and  annual  fee  schedule  update 
process.  The  Congress  may  choose  to 
enact  the  Secretary's  recommendation, 
enact  another  update  amount,  or  not  act 
at  all.  If  the  Congress  does  not  act,  the 
annual  fee  schedule  update  is  set 
according  to  a  "default"  mechanism  in 
the  law.  Under  this  mechanism,  the 


update  will  equal  the  Medicare 
Economic  Index  (MEI)  adjusted  by  the 
amount  actual  expenditures  for  the 
second  previous  fiscal  year  (FY)  were 
greater  or  less  than  the  performance 
standard  rate  of  increase  for  that  FY. 
(The  MEI  is  a  physician  input  price 
index,  in  which  the  annual  percent 
changes  for  the  direct-labor  price 
component  are  adjusted  by  an  annual 
percent  change  in  a  10-year  moving 
average  index  of  labor  productivity  in 
the  nonfarm  business  sector.)  The  MVPS 
for  F^"  1995  and  the  physician  fee 
schedule  update  for  CY  95  are 
publi.shed  elsewhere  iji  this  Federal 
Register  issue  as  a  final  notice  (BPD- 
80--FN).      - 

D.  Summary  of  the  Development  of  the 
RVUs 


1 -Work  RVUs 

Appro-ximately  7,500  codes  represent 
services  included  in  the  physician  fee 
schedule.  The  work  RVUs  established 
for  the  implementation  of  the  fee 
schedule  in  January  1992  were 
*  devetoped  with  extensive  input  from 
the  physician  community.  The  original 
work  RVUs  for  most  codes  were 
developed  by  a  research  team  at  the 
Harvard  School  of  Public  Health  in  a 
cooperative  agreement  with  us.  In 
constructing  the  vignettes  for  the 
original  RVUs.  Harvard  worked  with 
panels  of  expert  physicians  and 
obtained  input  from  physicians  from 
numerous  specialties. 

The  RVUs  for  radiology  services  are 
based  on  the  American  College  of 
Radiology  (ACR)  relaUve  value  scale, 
which  we  integrated  into  the  overall 
physician  fee  schedule.  The  RVUs  for 
anesthesia  services  are  based  on  RVUs 
from  a  uniform  relative  value  guide.  We 
established  a  separate  CF  for  anesthesia 
services  because  w^  continue  to 
recognize  time  as  a  factor  in 
determining  payment  for  these  services. 

Proposed  RVUs  for  services  were 
published  in  a  proposed  rule  in  the 
Federal  Register  on  June  5.  1991  (56  FR 
25792).  We  responded  to  the  comments 
in  the  November  1991  final  rule.  Since 
many  of  the  RVUs  were  pubhshed  for 
the  first  time  in  the  final  rule,  we 
considered  the  RVUs  to  be  interim 
during  the  first  year  of  the  fee  schedule 
and  gave  the  public  120  days  to 
comment  on  all  work  RVUs.  In  response 
to  the  final  rule,  we  received  comments 
on  approximately  1,000  services.  We 
responded  to  those  comments  and  listed 
the  new  RVUs  in  the  November  1992 
notice  for  the  1993  fee  schedule  for 
physicians'  services.  We  considered 
these  RVUs  to  be  final  and  did  not 
request  comments  on  them.  " 


The  November  1992  notice  (57  FR 
55914)  also  discussed  the  process  used 
to  establish  work  RVUs  for  codes  that 
were  new  or  revised  in  1993.  The  RVUs 
for  these  codes,  which  were  listed  in 
Addendum  C  of  the  November  1992 
notice,  were  considered  interim  in  1993 
and  open  to  comment  through  lanuarv 
26.  1993.  ' 

We  responded  to  comments  received 
on  RVUs  listed  in  Addendum  C  of  the 
November  1992  notice  (57  FR  56152)  in 
the  December  1993  final  rule  (58  FR 
63647)  for  the  1994  physician  fee 
schedule.  The  December  1993  final  rule 
discussed  the  process  used  to  establish 
RVUs  for  codes  that  were  new  or  revised 
in  1994.  The  RVUs  for  these  codes, 
which  are  listed  in  Addendum  C  of  the 
December  1993  final  rule  (58  FR  63842), 
were  considered  interim  in  1994  and 
open  to  comment  through  January  31, 
1994.  We  proposed  RVUs  for  some  non 
Medicare  and  carrier-priced  codes  in 
our  June  1994  proposed  rule  (59  FR 
32760).  Codes  listed  in  Table  1  of  the 
June  1994  proposed  rule  were  open  to 
comment. 

2.  Practice  Expense  and  Malpractice 
Expense  RVUs 

Section  1848(c)(2)(C)  of  the  Act 
requires  that  the  practice  expense  ant] 
malpractice  expense  RVOJs  equal  the 
product  of  the  base  allowed  chaises  and 
the  practice  expense  and  malpractice 
percentages  for  the  service.  Base 
allowed  charges  are  defined  as  the 
national  average  allowed  charges  for  the 
service  furnished  during  1991,  as 
estimated  using  the  most  recent  data 
available.  For  most  services,  we  used 
1989  charge  data  "aged"  to  reflect  the 

1991  payment  rules,  since  those  were 
the  most  recent  data  available  for  the 

1992  fee  schedule. 

If  charge  data  were  unavailable  or 
insufficient,  we  imputed  the  practice 
expense  and  malpractice  expense  RVUs 
from  the  work  RVUs.  For  example,  if  a 
procedure  has  work  RVUs  of  6.00,  and 
the  specialty  practice  cost  percentages 
for  the  specialty  furnishing  the  service 
is  60  percent  work,  30  percent  practice 
expense,  and  10  percent  malpractice 
expense,  then  the  total  RVUs  would  be 
10.00  (6.00/60),  the  practice  expense 
RVUs  would  be  3.00  (1 0x30).  and  the 
malpractice  expense  RVUs  would  be 
l.OO(lOx.lO). 

n.  Specific  Proposals  for  Calendar  Year 
1995  and  Responses  to  Public 
Comments 

In  response  to  the  publication  of  the 
June  24. 1994  proposed  rule,  we 
received  approximately  3,400 
comments.  We  received  comments  trom 
individual  physicians  and  health  care 


Federal  Register  /  Vol.  59.  No.  235  /  Thursday.  December  8.  1994  /  Rules  and  Regulations    63415 


63414    Feteal  lagialer 


/  Vol.  59.  Na  239  /  Thursday.  December  8,  1994  /  Rules  and  Regulaticms 


winkns  and  proiBssional  asaociatkns 
and  aocaaties.  The  m^ority  of  die 
comments  addrasaed  two  proposals:  (1) 
To  allow  separate  payment  (m 
physician  can  plan  oversig^:  and  (2)  to 
convert  Iowa  to  a  statewide  payment 
area  eSiactive  January  1. 1995. 

The  prt^MMed  rule  discussed  policies 
that  amct  the  number  of  RVUs  on 
which  payment  for  certain  services 
would  be  based.  Any  changes 
implemented  through  this  final  rule  axe 
subject  to  the  $20  oiillion  limitation  on 
annual  adfustments  as  tequired  by 
section  1848(c)(2MB)  of  the  Act. 

After  reviemng  the  comments  and 
determining  the  policies  we  will 
implement,  we  have  estimated  the  costs 
and  savings  of  these  policies  and  added 
those  costs  and  savings  to  the  estimated 
costs  associated  with  any  other  changes 
in  RVUs  for  1995.  including  RVU 
changes  necessitated  by  the  1995  CJT 
coding  changes.  We  discuss  in  detail  the 
effects  of  these  changes  in  the 
Rc«ulatory  Impact  Analysis  (section  IX). 

m  the  June  1994  proposed  rule  (58  FR 
32754),  we  invited  public  comments  on 
a  proposal  to  include  clinical  diagnostic 
laboratory  services  performed  in 
hospital  outpatient  settings  in  the  MVPS 
category  of  nonsurgical  services 
beginning  in  FY  1996.  We  are 
responding  to  the  comments  we 
received  on  this  issue  in  the  final  notice 
entitled  "Physician  Fee  Schedule 
Update  For  Calendar  Yeer  1995  and 
Physician  Performance  Standard  Rates 
of  Increase  for  Federal  Fiscal  Year  1995" 
(BPI>-807-FN)  pid>lished  elsewhere  in 
this  Federal  Register  issue. 

.  For  the  convenience  of  the  reader,  the 
headings  for  the  poUcy  issues  in 
sections  II  and  III.  for  the  most  part, 
correspond  to  the  headings  used  in  the 
lune  1994  proposed  rule.  More  detailed 
background  information  for  each  issue 
can  be  found  in  the  June  1994  proposed 
rule  (59  FR  32754). 

A.  GPCI  Changes 

As  stated  earher,  section  1848(e)(1)(C) 
of  the  Act  requires  that  the  GPCIs  be 
reviewed  and.  if  necessary,  revised  at 
least  every  3  years.  The  first  review  is 
required  by  1995.  The  law  also  requires 
that  only  one-half  of  any  revision  be 
implemented  in  the  first  year  if  more 
than  1  year  has  elapsed  since  the  last 
GPCI  revision.  The  proposed  fully 
revised  1996  GPCIs  were  published  at 
Addendum  B  in  the  Jime  1994  proposed 
rule  (59  FR  32779).  The  proposed  1995 
GPCIs,  representing  one-half  of  the 
effects  of  the  revision,  were  pubUshed  at 
Addendum  C  in  the  June  1994  proposed 
rule  (59  FR  32783).  The  final  revised 
CPQs  for  1995  and  1996  can  be  found 
at  Addenda  D  and  £  respectively,  of  this 


final  rul4.  Except  for  Iowa,  which  was 
convertad  from  seven  payment  areas  to 
a  single  statewide  locahty  and  now  has 
statewioe  GPCb  (see  discussion  of 
locahtychanges  later  in  this  final  rule), 
the  GK3s  are  unchanged  fiom  those 
listed  injthe  proposed  rule. 

We  babed  me  GPCIs  on  proxy  data 
selected  to  best  measure  the  area 
differences  in  a  "market  basket"  of 
goods  consisting  of  the  resources 
required  to  operate  a  private  medical 
practice]  A  reevaluation  of  the  proxies 
used  and  a  search  for  alternative  data 
sources  |ed  us  to  conclude  that  the 
original  proxies  are  still  the  best 
availabla  data  sources.  While  there  were 
some  very  minor  refinements  made  in 
the  methodology,  the  GPCI  revisions 
primariW  consist  of  using  the  same 
proxies  put  much  more  recent  and 
compre'  lensive  data.  The  wage  proicy 
data  for  ihysician  work  and  employee 
wages  ai  e  from  1990  census  data,  rather 
than  fro  n  1980  census  data  as  in  the 
current  5Pas.  The  Department  of 
Housin{  and  Urban  Development  (HUD) 
rental  p  oxy  data  are  from  1994  fair 
market  i  ental  data  rather  than  from  1987 
fair  mar  cet  rental  data.  The  actual 
malprac  lice  insiu-ance  premium  data  are 
from  19  K)  through  1992  premiimi  data 
rather  than  from  1985  and  1986 
premium  data  and  are  for  20  rather  than 
3  physician  specialties.  Studies 
available  from  the  National  Tedinical 
Informa  iaa  Service  containing  det«iiled 
descripl  ions  of  the  methodology, 
technio  1  aspects,  and  data  underl)ring 
the  GPC|s  are  listed  in  the  Jime  1994 
proposed  rule  (59  FR  32756  and  32758). 

We  mentioned  in  the  proposed  rule 
that  we  Were  analyzing  commercial  rent 
data  to  assess  their  suitability  for  use  in 
construing  the  rental  indices.  We  have 
comply  ed  our  analysis  of  commercial 
rent  dat  i  from  the  Building  Owners  and 
Managers  Association  (BOMA),  the 
General  Services  Administration  (GSA). 
and  the  United  States  Postal  Service 
(USPS)..  We  did  not  use  the  BOMA  and 
GSA  data  because  of  poor  geographic 
coverage,  especially  outside  of  large 
metropolitan  areas.  That  is,  data  were 
not  widely  and  consistently  available 
for  all  N  ledicare  fee  schedule  areas.  The 
USPS  d  ita  have  much  better  geographic 
coverag  i,  but  sample  sizes  in  many  fee 
schedu  9  areas  were  often  unacceptably 
small,  V  hich  could  cause  erroneous 
results.  kVhere  data  were  available,  all 
three  so  iirces  of  commercial  data  were 
highly  ( onelated  with  and  generally 
validate  d  the  HUD  indices.  USPS  rents 
and  HL  3  rents  were  highly  correlated 
across  2  tates.  with  a  correlation 
coeffici  !nt  of  0.85.  The  HUD  rents  were 
highly  Correlated;  coefficients  ranged 
from  0.73  to  0.89  with  USPS.  GSA.  and 


BOMA  indices  across  48  large 
metropoUtan  areas.  We  still  believe  that 
the  HUD  rental  data  are  the  best 
available  data  to  construct  the  GPCI 
rental  indices. 

Comment:  Commenters  generally 
{^{ead  with  the  use  of  more  recent  and 
comprehensive  data  in  updating  the 
GPCIs.  They  expressed  concern, 
however,  over  the  continued  use  of 
proxy  data  rather  than  actual  physician 
cost  data,  particularly  for  physician 
work  and  office  rents.  Some 
commenters  stated  that  we  should  use 
actual  physician  earnings  rather  than 
the  earnings  of  other  professional 
occupations  for  the  work  index.  Others 
stated  that  we  should  have  used  only 
the  earnings  of  professionals  with 
advanced  degrees,  rather  than  the  all- 
education  sample.  Other  commenters 
expressed  concern  over  the  continued 
use  of  residential  rather  than 
commercial  rents. 

Response:  In  revising  the  GPCIs,  we 
conducted  an  extensive  search  for 
alternative  data  sources  as  well  as  for 
more  recent  data.  The  search  led  us  to 
conclude  that  the  current  GPCI  proxies 
are  still  the  best  available  data  to 
measure  practice  cost  variations  among 
geographic  areas.  As  stated  in  all 
previous  discussions  in  proposed  and 
final  rules  on  the  GPCI,  ihe  actual 
earnings  of  physicians  were  not  used  to 
adjust  geographical  differences  in  fees 
because  these  fees  are.  in  large  part,  the 
determinants  of  the  earnings.  Tliat  is, 
the  use  of  actual  physician  earnings 
would  be  "circular."  We  used  the  all- 
education  sample  (which  includes 
professionals  with  advanced  degrees) 
rather  than  the  advanced  degree  only 
sample,  because  its  larger  sample  size 
makes  it  more  accurate  and  the 
differences  between  the  two  were 
negligible  in  all  but  a  few  of  the  smallest 
localities.  We  believe  the  small 
advanced  degree  sample  in  these 
smallest  locaUties  may  produce 
inaccurate  results.  As  discussed  in  the 
paragraph  preceding  this  comment,  we 
believe  that  the  HUD  data  are  still  the 
best  data  available  for  measuring  rental 
differences  among  areas. 

Comment:  Some  commenters  from 
areas  estimated  to  experience  the  largest 
decreases  in  payments  under  the  revised 
GPCIs  stated  that  the  magnitude  of  the 
changes  demonstrates  that  the  GPOs  are 
inherently  unstable  and  unreliable  and 
contain  significant  methodological  and 
data  difficulties.  They  attribute  the 
difficulties  to  the  use  of  proxy  data 
rather  than  actual  physician  cost  data. 

Response:  We  disagree.  The  reused 
GPCIs  aie  based  on  census  data  that  are 
10  years  more  recent,  HUD  rental  data 
that  are  7  years  more  recent,  and 
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malpractice  data  that  are  6  years  more 
recent  than  the  data  used  to  construct 
the  current  GPQs.  We  believe  the 
validity  and  stabiUty  of  the  GPCIs  are 
underscored  by  the  fact  that,  out  of  the 
216  physician  fee  schedule  areas,  which 
are  an  inconsistent  mix  of  large  and 
small  and  urban  and  rural  areas,  no 
area's  GAF  increased  or  decreased  by 
more  than  about  8  percent,  with  75 
percent  of  GAFs  changing  by  less  than 
3  percent.  It  is  not  unreasonable  to 
assume  that  the  use  of  actual  physician 
cost  data  would  have  resulted  in 
changes  of  the  same  or  larger  magnitude 
over  the  same  period  of  time. 

Comment:  Many  commenters 
questioned  how  their  GPCIs  could 
decrease  when  their  actual  expenses 
have  increased  every  year. 

Response:  The  GPCIs  measure  area 
costs  compared  to  the  national  average. 
As  we  explained  in  the  June  1994 
proposed  rule  (59  FR  32759).  a  decrease 
in  an  area  GPQ  does  not  mean  that 
actual  costs  have  decreased  in  that  area. 
It  means  that  costs  in  that  area  have 
declined  compared  to  the  national 
average.  That  is,  costs  in  that  area  have 
not  increased  as  fast  as  national  average 
costs  since  the  current  GPQs  were 
computed. 

Comment:  Commenters  stated  that 
Medicare  physician  payments  should  be 
the  same  everywhere  because  physician 
effort  and  quality  of  services  do  not 
differ  among  areas.  One  commenter  did  . 
not  believe  that  the  GPCIs,  or  any  index, 
could  accurately  reflect  area  cost 
differences  because  of  factors  such  as 
practice  differences  and  supply  and 
demand. 

Response:  Section  1848(e)(1)(A)  of  the 
Act  requires  that  payments  vary  among 
fee  schedule  areas.  It  would  be 
impossible  for  the  GPCIs  to  exactly 
reflect  cost  differences  for  each 
individual  practice.  However,  the  GPCIs 
have  been  examined  by  government  and 
private  groups,  and  there  is  general 
agreement  that  the  GPCIs  are  the  best 
available  measurement  of  area  practice 
cost  differences. 

Comment:  One  commenter  stated  that 
the  GPCIs  should  reflect  only  the 
differences  in  practice  expense  and 
malpractice  expense  and  that  there 
should  be  no  recognition  of  area 
differences  in  the  value  of  physician 
work. 

Response:  Section  1848  (e)(1)(A)  of 
the  Act  requires  that  the  GPCIs  measure 
one-quarter  of  the  differences  among  fee 
schedule  areas  in  the  relative  value  of 
physician  work  effort.  It  recognizes  the 
full  differences  among  areas  in  practice 
expense  and  malpractice  costs. 

Comment:  Commenters  questioned 
the  GPCI  assumption  that  the  cost  of 


medical  equipment,  supplies,  and 
miscellaneous  items  are  uniform 
everywhere,  that  is,  has  an  index  value 
of  1.000. 

Response:  We  agree  that  price 
differences  for  medical  equipment, 
supplies,  and  miscellaneous  items  may 
exist.  However,  such  differences  are 
more  likely  to  be  based  on  factors  such 
as  volume  discounts  than  on  geographic 
location.  We  could  find  no  data 
demonstrating  consistent  area  price 
differences  for  this  component.  Also, 
since  this  component  represents  only 
about  14  percent  of  the  GPCI,  a  10- 
percent  variation  in  area  price 
differences  would  yield  about  a  1- 
percent  difference  in  payments. 

Comment:  Commenters  &x)m  New 
York  State  complained  that  the  use  of 
1990  through  1992  malpractice  data 
does  not  reflect  the  situation  in  1994 
because  1990  through  1992  was  a  stable 
period  for  malpractice  premiums  in 
New  York,  while  premiums  have 
increased  dramatically  in  1993  and 
1994.  The  commenters  also  objected  to 
basing  the  malpractice  GPQs  primarily 
on  policies  written  by  a  single  insurer. 
St.  Paul  Fire  and  Marine,  which  they 
state  does  not  currently  provide  policies 
in  New  York  State.  The  commenters 
suggested  that  we  use  premiimi  data 
from  Medical  Liability  Mutual  of  New 
York,  which  has  the  largest  malpractice 
market  share  in  the  State. 

Response:  In  calculating  the  proposed 
malpractice  GPQs,  we  used  more  recent 
premium  data  (1990  through  1992 
versus  1985  and  1986  data)  and  more 
comprehensive  premium  data  (more 
insurers  and  premiums  for  20  versus  3 
physician  specialties).  Thus,  we  beUeve 
the  proposed  malpractice  GPQs  are 
vastly  improved  over  the  current 
malpractice  GPCIs.  The  current 
malpractice  GPCIs,  not  the  proposed 
malpractice  GPCIs,  were  based 
primarily  on  policies  written  by  St.  Paul 
Fire  and  Marine.  The  proposed  New 
York  malpractice  GPCIs  were  based  on 
premium  data  from  insurers  providing 
80  percent  of  the  malpractice  insurance 
market  in  New  York,  including 
premium  data  from  Medical  Liability 
Mutual  of  New  York.  Because  of  the 
time  required  to  collect  and  analyze 
data,  it  is  not  possible  to  be  absolutely 
current.  That  is,  a  199?GPCI  proposed 
in  1994  cannot  be  based  on  1994  or 
1995  data.  The  1990  through  1992 
malpractice  data  were  the  most  recent 
data  available  when  the  revised  GPQs 
were  developed.  More  recent 
malpractice  premium  trends  will  be 
reflected  in  the  next  GPCI  revision. 

Comment:  One  commenter  expressed 
concern  that  the  revised  GPCIs  would 
further  exacerbate  the  problem  of  access 


to  medical  care  in  rural  areas  because 
GPCIs  in  urban  areas  increased,  while 
those  in  rural  areas  decreased. 

Response:  We  beheve  that  the  revised 
GPCIs  have  a  broadly  mixed  effect,  in 
large  part  because  of  the  great  variation 
in  the  composition  of  fee  schedule 
payment  areas.  Some  areas  are  a  whole 
State,  others  are  primarily  urban  or 
rural,  and  still  others  are  a  combination 
of  urban  and  rural  areas.  It  is  an 
oversimplification  to  argue  that  revised 
urban  GPQs  increased  while  rural 
GPCIs  decreased.  For  example,  while 
GPCIs  in  some  urban  areas — Rhode 
Island,  Manhattan,  Miami,  and 
Houston — showed  significant  increases, 
GPQs  in  other  urban  areas — Las  Vegas. 
San  Diego.  Los  Angeles,  and  Chicago- 
showed  significant  decreases.  While 
some  rural  GPCIs— southern  Illinois, 
rural  Oregon,  Montana,  and  Idaho — 
showed  decreases,  other  rural  areas- 
Maine,  Vermont,  New  Hampshire,  and 
rural  Florida — showed  significant 
increases.  About  75  percent  of  all  216 
fee  schedule  areas  changed  bv  less  than 
3  percent  under  the  fully  revised  GPCIs 

Comment:  Commenters  from  urban 
areas  in  two  States,  Arkansas  and  New 
Mexico,  that  currently  have  statewide 
payment  areas,  stated  that  costs  were 
higher  in  their  areas  than  in  the  rural 
areas  of  the  State  and  that  they  should 
have  a  different  GPCI  from  the  rest  of 
the  State. 

Response:  Section  1848  (e)(l)(A)(i)  of 
the  Act  requires  that  the  GPCIs  reflect 
practice  cost  differences  among  fee 
schedule  areas.  These  fee  schedule  areas 
happen  to  be  statewide  areas  and.  thus, 
have  statewide  GPQs.  This  is  a  locality 
issue  rather  than  a  GPCI  issue.  As  stated 
in  the  locahty  section  of  the  proposed 
rule  (59  FR  32759),  we  are  reviewing  the 
existing  payment  locality  configuration 
for  possible  changes  sometime  after 
1996.  In  the  meantime,  the  only  locahty 
changes  we  will  consider  are  changes  to 
a  statewide  locaUty  in  States  currently 
ha\ing  multiple  payment  areas. 

Comment:  One  commenter  stated  that 
the  GPCIs  should  recognize  the  effect  of 
a  gross  receipts  tax  (CRT)  in  States  such 
as  Hawaii  and  New  Mexico,  which  have 
a  CRT  on  physician  professional 
services. 

Response:  A  State  CRT  on  the 
professional  services  of  physicians  is 
not  a  resource  cost  in  producing  a 
physician's  service  and,  thus,  is  not 
included  in  the  GPCIs.  Conceptually, 
there  is  liule  difference  between  State 
taxes  on  physicians'  professional 
services  and  State  taxes  on  the  net 
income  or  earnings  of  professional 
corporations,  partnerships,  or  sole 
proprietorships.  The  purpose  of  a  State 
CRT  is  to  raise  revenue  for  the  State.  la 
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addition  to  being  inconsistent  with  the 
statutory  intent  of  measuring  resource 
costs,  increasing  Medicare  payments  to 
reflect  a  State  CRT  would  in  effect  be 
passing  the  State  tax  through  to  the 
Federal  Medicare  program.  We  do  not 
believe  that  the  Medicare  Part  B  trust 
funds  should  be  used  to  subsidize  State 
ta\  measures. 

Final  Decision:  Except  for  Iowa,  the 
proposed  GPCIs  will  be  effective 
beginning  in  1995.  (As  stated  earher. 
one-half  of  the  effects  of  the  revision  ' 
will  be  efliective  in  1995  and  one-half  in 
1996.)  The  GPQs  for  Iowa  are  discussed 
below. 

B.  Payment  Area  (Locality)  Change 

In  the  June  1994  proposed  rule  (59  FR 
32759).  we  proposed  to  convert  Iowa  to 
a  statewide  payment  area  on  January  1. 
1995.  In  the  June  1991  proposed  rule  (56 
FR  25832)  and  the  November  1991  final 
rule  (56  FR  59514)  on  the  physician  fee 
schedule,  we  stated  that  until  we  decide 
on  ultimate  large-scale  changes,  the  only 
locality  changes  we  would  consider 
would  be  requests  for  converting 
individual  States  with  multiple 
localities  to  a  single  statewide  locality  if 
*'•  •  *  overwhelrning  support  from  the 
physician  community  for  the  change 
can  l)e  demonstrated."  The  Iowa 
Medical  Society  requested  a  statewide 
payment  area  and  presented  evidence 
that  local  organizations  representing 
about  75  {lercent  of  total  State  medical 
society  members,  including 
organizations  representing  about  70 
percent  of  members  in  areas  expected  to 
experience  payment  reductions  under  a 
statewide  locfilily,  supported  a 
statewide  payment  area.  The  Iowa 
Medical  Society  membership  represents 
about  75  percent  of  all  Iowa  physicians. 

Proposing  the  conversion  in  the 
proposed  rule  provided  an  opportunity 
for  all  physicians  in  Iowa,  both  State 
medical  society  members  and 
nonmembers,  to  comment  on  the 
change.  The  comments  we  received 
support  our  position  that  overwhelming 
support  exists  for  a  statewide  locality  in 
Iowa.  Of  the  1,625  conunents  received 
from  Iowa  physicians.  98  percent 
supported  a  statewide  payment  area. 
Support  was  unanimous  among  the 
1.095  comments  from  Iowa  physicians 
in  wirming  areas.  Of  the  530  letters  from 
physicians  in  losing  areas,  about  94 
percent  supported  the  change.  We 
received  only  34  comments  from 
physicians  opposing  the  change. 

The  new  statewide  payment  area  for 
Iowa  means  replacing  the  current  seven 
area  GPQs  with  budget-neutral 
statewide  GPCIs.  The  revised  statewide 
GPCIs  for  Iowa  can  be  found  at  Addenda 
D  and  E.  These  are  the  same  statewide 


GPQsthjt 

E  and  F  L 
(50  FR  32^89) 


were  pubUshed  at  Addenda 
the  June  1994  proposed  rule 


Commt  nt:  Commenters  supported  a 
statewide  payment  area  because  they 
believed  I  iiat  services  and  costs  were  the 
same  in  a  1  areas  and  that  equal 
payment  ates  would  help  improve 
access  to  tare  in  underserved  rural 
areas. 

Respoihe:  We  agree  that  there  is  no 
evidence  that  the  quality  of  services  is 
different  n  rural  and  urban  areas.  We 
also  agre<  that  equal  payment  rates  may 
encouragi  i  physicians  to  practice  in 
rural  area  s. 

Commt  nt:  Some  urban  physicians  in 
Iowa  con  mented  that  their  practice 
costs  wer }  higher  than  in  rural  areas  and 
that  their  payments  should,  therefore, 
continue  to  reflect  these  higher  costs. 

Respoiise:  We  agree  that  the  GPQs 
show  tha  practice  costs  are  generally 
slightly  fa  igher  in  urban  areas  in  Iowa. 
However,'  as  previously  mentioned,  in 
respondiag  to  comments  on  the  June 
1991  proposed  rule  and  in  order  to  be 
responsive  to  the  physician  community, 
we  agreed  to  consider  requests  for 
conversion  to  a  statewide  payment  area 
if  overwljehning  support  exists  among 
the  physi  :ian  community  for  the 
change.  1  his  support  was  demonstrated 
in  Iowa. 

Commi  nt:  On  the  general  subject  of 
localities  several  commenters  stated 
that  the  c  irrent  locality  structure  is 
outdated  md  inconsistent  and  should 
be  revisei  . 

Respoi  se:  We  are  funding  a  study  of 
the  phys  :ian  fee  schedule  locality 
structure  We  expect  to  have  the  results 
next  year  and  will  consider  possible 
locality  c  langes  in  the  future. 

Commi  nt:  Some  commenters 
suggestec  that  we  estabhsh  clear 
criteria,  s  ach  as  an  absolute  numerical 
standard  3f  the  level  of  support  among 
physiciai  s  in  the  State,  to  be  met  in 
order  for  us  to  convert  localities  to  a 
statewidt  payment  area.  They  requested 
an  explai  ation  of  the  decision  process 
in  the  SU  tes  that  we  converted. 

Respoi  se:  To  be  responsive  to  the 
physiciaj  community  we  stated  that  we 
would  cc  osider  requests  for  a  change  to 
a  statewi  le  locality  if  there  was 
overwhe  ming  support  for  the  change 
among  p  lysicialfc  in  both  winning  and 
losing  ar«as.  We  did  not  set  absolute 
numerics  1  levels  of  support  to  be  met 
because  (  f  the  uniqueness  of  the  current 
locality  a  jucture  in  each  State.  Some 
large  pop  ulous.  primarily  urban.  States 
have  onl;  ■  two  localities.  On  the  other 
hand,  soi  le  less  populous,  primarily 
rur§l,  SU  tes  have  seven  localities.  We 
beheve  t  lat  setting  an  absolute 
numeric  1  level  of  support  would  limit 


the  discretion  required  for  us  to 
properly  evaluate  the  request  in  each 
unique  situation. 

While  not  setting  an  absolute 
numerical  standard,  we  have  employed 
a  consistent  process  in  evaluating  each 
request.  Upon  receiving  a  preliminary 
contact  from  a  State  medical  society,  we 
inform  the  society  that  at  a  minimum 
we  require:  (1)  A  formal  request  for  the 
change  from  the  State  medical  society, 
along  vrith  a  copy  of  a  recently  adopted 
resolution  requesting  the  change;  (2)  the 
number  of  licensed  actively  practicing 
physicians  in  the  State  and  the  number 
that  are  society  members;  (3)  the 
number  of  society  members  in  each 
local  (county)  society;  and  (4)  letters 
from  the  local  societies  representing 
physicians  in  the  losing  areas  indicating 
the  level  of  support  for  the  change.  After 
evaluating  this  material,  and,  in  some 
cases,  contacting  the  medical  society  if 
more  information  is  required,  if  we 
believe  that  the  material  demonstrates 
overwhelming  support  among  both 
winning  and  losing  physicians,  we 
announce  the  proposed  change  in  the 
Federal  Register.  If  the  public 
comments  received  demonstrate  this 
overwhelming  support,  we  announce 
the  change  in  a  final  rule  in  the  Federal 
Register. 

Final  Decision:  Iowa  will  become  a 
statewide  payment  area  effective 
January  1, 1995. 

C.  Work  RVUs — Refinement  of  Proposed 
RVUs  (Includes  Table  1— Refinement  of 
Proposed  RVUs) 

In  the  June  1994  proposed  rule  (59  FR 
32760).  we  proposed  physician  work 
RVUs  for  approximately  100  carrier- 
priced  and  non-Medicare  CPT  codes. 
For  35  of  those  codes,  we  received 
recommendations  from  the  AMA 
Specialty  Society  Relative  Value  Update 
Committee  (RUC)  that  were  consistent 
with  our  proposed  work  RVUs.  We 
received  37  substantive  comments 
objecting  to  the  proposed  work  RVUs 
associated  vdth  23  CPT  codes. 

Although  we  did  not  include  a  work 
RVU  for  CPT  code  30450  (rhinoplasty  or 
revision  of  nose)  in  the  proposed  rule, 
we  received  comments  on  it.  Since  it  is 
part  of  the  "revision  of  nose"  family  of 
codes  and  we  received  a  RUC 
recommendation,  we  included  it  in  this 
refinement  process.  Since  we  did  not 
propose  a  work  RVU  for  this  code,  the 
work  RVU  will  be  considered  interim 
for  1995. 

IVe  convened  a  multispecialty  panel 
of  physicians  to  assist  us  in  reviewing 
the  comments.  The  panel  was 
moderated  by  our  medical  staff  and 
consisted  of  the  following  groups: 
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•  A  clinician  representing  each  of  the 
specialties  most  identified  with  the 
procedures  in  question.  The  specialists 
on  the  panel  %veFe  nominated  by  the 
specialty  society  that  submitted  the 
conunents.  Eleven  specialty  societies 
were  represented  on  the  panel. 

•  Primary  care  clinicians  nominated 
by  the  American  Academy  of  Family 
Practice  (AAFP),  the  American  Society 
of  Internal  Medicine  (ASIM),  the 
American  Academy  of  Osteopathy,  and 
the  American  Academy  of  Pediatrics. 

•  Medicare  carrier  medical  directors 
(CMDs). 

After  reviewing  the  comments  we 
received,  we  submitted  comments  on  24 
codes  for  evaluation  by  the  panel.  The 
panel  discussed  the  physician  work 
involved  in  each  procedure  under 
review  in  comparison  to  the  work 
associated  with  other  services  on  the  fee 
schedule.  We  assembled  a  set  of 
reforence  services  that  included:  (1) 
Services  that  are  commonly  performed 
whose  work  RVUs  are  not  controversial; 
(2)  services  that  span  the  entire 
spectrum  from  the  easiest  to  the  most 
difficult;  and  (3)  at  least  three  services 
performed  by  each  of  the  major 
specialties  so  that  each  specialty  would 
be  represented.  The  set  listed 
approximately  120  services.  Panelists 
were  encoiuaged  to  make  comparisons 
to  these  reference  services  whose  work 
RVUs  had  not  been  challenged  in  the 
comment  process.  We  asked  specialty 
societies  to  compare  clinical  aspects  of 
the  work  of  services  they  beUeved  were 
incorrectly  valued  to  one  or  more  of  the 
reference  services. 

The  intent  of  the  panel  process  is  to 
capture  each  f>articip{mt's  independent 
judgment  based  on  the  discussion  and 
his  or  her  chnical  experience.  Following 
each  discussion,  participants  rated  the 


woA  for  the  procedure.  Ratings  were 
individual  and  confidential,  and  there 
was  no  attempt  to  achieve  consensus 
among  the  panel  members. 

We  analyzed  the  ratings  of  work  for 
consistency  among  the  groups 
represented  on  each  panel.  Generally, 
we  used  the  statistical  tests  described  in 
the  November  1992  final  notice  (57  FR 
55938)  to  determine  if  there  was 
agreement  among  the  groups  of  the 
panel  and  if  the  agreed-upon  RVUs  were 
significantly  different  from  the  proposed 
RVUs.  *^ 

Our  decision  to  convene 
multispecialty  panels  of  physicians  and 
to  apply  statistical  tests  was  based  on 
our  need  to  balance  the  interests  of 
those  who  commented  on  the  woric 
RVUs  against  the  redistributive  effects 
that  would  occur  in  other  specialties, 
particularly  the  potential  adverse  effect 
on  primary  care  services.  Of  the  24 
codes  reviewed  by  our  multispecialty 
panel,  all  of  the  requests  were  for 
increased  work  RVUs. 

Of  the  24  proposed  work  RVUs  that 
were  reviewed,  approximately  87.5 
percent  (21  codes)  were  increased  and 
approximately  12.5  percent  (3)  were  not 
changed.  We  had  to  clarify  the  meaning 
of  two  of  the  codes  reviewed  before  the 
panel  members  could  rate  the  work. 
First,  the  repair  of  a  protruding  ear  (CPT 
code  69300)  is  interpreted  to  represent 
the  repair  of  a  single  ear.  If  both  ears  are 
repaired  during  the  same  operative 
session,  CPT  code  69300  should  be 
reported  with  a  bilateral  modifier  and 
payment  will  be  made  at  150  percent  of 
the  payment  amoimt  for  repairing  only 
one  ear.  Second,  the  descriptor  for 
newborn  resuscitation  (CPT  code  99440) 
is  unclear  because  it  refers  to  "high  risk 
newborn."  Some  physicians  have 
misinterpreted  this  code  and  used  it  to 


report  the  services  provided  to  any 
newborn  following  a  cesarean  section. 
Rather,  CPT  code  99440  should  be  used 
to  report  only  the  care  provided  to 
infants  requiring  Ufe  support  following 
dehvery.  Our  interpretation  of  CPT  code 
99440,  which  was  the  basis  of  the  panel 
members'  rating  of  the  work,  is  that 
newborn  resuscitation  means  providing 
positive  pressiue  ventilation  and/or 
chest  compressions  in  the  presence  (rf 
inadequate  ventilation  and/or  cardiar 
output. 

Table  \  lists  the  codes  reviewed 
dining  the  refinement  process  described 
in  this  section.  This  table  includes  the 
following  information: 

•  HCPCS  (HCFA  Common  Procedure 
Coding  System)  code.  This  is  the  CPT 
code  for  a  service. 

•  Description.  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 

•  HCFA  proposed  wotic  RVUs.  The 
work  RVUs  that  appeared  in  Table  1  of 
the  June  1994  proposed  rule  (59  FR 
32760)  are  shown  for  each  reviewed 
code. 

•  flequestec/ worfc  flVl/s.  This  column 
identifies  the  work  RVUs  requested  by 
commenters.  We  received  more  than 
one  comment  on  some  codes,  and,  in  a 
few  of  these  cases,  the  commenters 
requested  different  RVUs.  The  table  fists 
the  highest  requested  RVUs. 

•  1995  worJc  flVT/s.  This  column 
contains  the  final  RVUs  for  physician 
work.  The  1995  RVUs  shown  have  not 
been  adjusted  for  budget  neutrality. 

The  HCFA  proposed  RVUs  for  codes 
that  do  not  appear  in  this  table  but  did 
appear  in  Table  1  in  the  proposed  rule 
are  considered  final.  The  RVUs  for  these 
codes  will  be  rescaled  to  maintain 
budget  neutrality. 


Table  i.— REFiNEMEhfr  of  Proposed  RVUs 


HCPCS* 


15775 
15776 
19396 
30400 
30410 
30420 
30430 
30435 
30450 
31582 
37788 
50320 
54670 
55870 
69300 
92015 
92314 


Description 


Hair  transplant  punch  grafts  .... 
Hair  transplant  purKh  grafts  .... 
Design  custom  breast  implant 

Recortstruction  of  nose  

Reconstruction  of  nose 

Reconstruction  of  nose  ..„ „ 

Revision  of  nose 

Revision  of  nose  

Revision  of  nose , 

Revision  of  larynx 

Revascularization,  penis 

Removal  of  donor  kidney .... 

Repair  testis  irjjury 

Electroejaculation 

Revise  external  ear 

Refraction _..„ 

Prescription  of  contact  lens . 


HCFA 

proposed 

work 

RVUs 


4.00 

5.60 

1.70 

8.85 

9.95 

2.76 

5.60 

9.65 

.3.43 

16.32 

15.00 

16.16 

5.33 

0.30 

5.50 

0.38 

0.64 


1995 

wotk 

RVU" 


5.31 

4.00 

7.44 

5.60 

2.96 

2.19 

9.87 

9.34 

13.82 

12.53 

16.62 

1557 

7.40 

6.80 

12.24 

11.35 

18.51 

18.26 

20.18 

19.95 

22.70 

21.57 

22.37 

21.46 

6.50 

6.13 

3.95 

2.61 

6.91 

6.43 

0.53 

0.38 

0.79 

0.70 
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Table  1.— Refii  iement  of  Proposed  RVUs— Continued 


HCPCS* 


92341 
92342 
92370 
99431 
99432 
99433 
99440 


D4  icriplion 


Fitting  of  spectacles 

Fitting  of  spectacles  

Repair  &  adjust  spectacles 

Inrtial  care,  normal  newtxxn  . — 
Newtnm  care  not  in  hospital  ... 
Normal  newt)orn  care,  hospital 
Newtx>rn  resuscitation 


'All  numeric  CPT  HCPCS  Copyright  1994  American  Medical  Association. 
**  RVUs  do  not  reflect  adjustment  for  budget  neutrality. 


D.  Separate  Payment  for  Physician  Care 
Plan  Oversight  Services 

We  proposed  to  allow  separate 
payment  for  care  plan  oversight  services 
furnished  on  or  after  January  1, 1995  for 
beneficiaries  receiving  Medicare- 
covered  home  health  care  services.  We 
did  not  propose  to  pay  separately  for 
care  plan  oversight  for  beneficiaries  in 
hospices,  beneficiaries  under  the'care  of 
an  HHA  but  not  receiving  covered  HHA 
care,  and  beneficiaries  residing  in 
skilled  nursing  facilities  (SNFs)  and 
nursing  facilities  (NFs).  We  also  stated 
that  we  would  prohibit  payment  to  a 
physician  who  has  a  significant 
ownership  interest  in.  or  a  significant 
financial  or  contractiial  relationship 
with,  an  HHA  (see  §  424.22(d)  regarding 
the  limitations  on  certification  and  the 
establishment  of  a  treatment  plan  for 
home  health  serx'ices). 

We  proposed  to  establish  one  level  of 
payment  when  the  care  plan  oversight 
services  require  at  least  30  minutes  in  a 
.10-day  period. 

W«!  stated  that  the  physician  work 
involved  in  HHA  care  plan  oversight  is 
similar  to  that  described  as  hospital 
discharge  day  management  (CPT  codi* 
99238);  therefore,  we  proposed 
assigning  the  same  level  of  RVUs  to  the 
code  for  care  plan  oversight.  For  1994. 
CPT  code  99238  is  assigned  1.63  total 
RVUs  (1.07  work  RVUs,  0.52  practice 
expense  RVUs,  and  0.04  malpractice 
expense  RVUs).  We  proposed  to  subject 
these  services  to  the  CF  for  nonsurgical 
services  other  than  primary  care. 
(Hospice! 

Comment:  Many  commenters 
expressed  concern  that  the  prospective- 
rate  paid  to  the  hospice  does  not 
include  payment  to  the  beneficiary's 
attending  physician  for  care  plan 
oversight  services.  Numerous 
commenters.  including  physicjans. 
hospice  and  visiting  nurses,  and  hospiee 
and  medical  organizations  argued  that 
the  care  plan  oversight  services 
furnished  by  the  attending  physician  in 
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HCFA 

proposed 

work 

RVUs 

Re- 
quested 
work 
RVUs 

1995 

work 

RVU" 

0.44 

0.51 

0.48 

0.51 

0.59 

0.54 

0.17 

0.49 

0.32 

0.74 

1.23 

1.18 

1.15 

1.28 

1.27 

0.44 

0.64 

0.63 

0.92 

2.96 

2.96 

a  hosp  ce  setting  are  often  greater  than 
those  t  Miuired  in  the  typical  home  care 

due  to  the  deteriorating 
condit  on  of  hospice  patients.  The 
compU  !x  pain  management  required  by 
many  iospice  patients  and  the 
undesrability  of  having  these  patients 
leave  their  homes  for  office  visits  were 
cited  as  examples  of  the  need  for 
separate  payments  for  care  plan 
oversight  services. 

mse:  We  agree  that  the  attending 
Ian  for  a  beneficiary  receiving 
|der  the  Medicare  hospice  benefit 

lish  physician  services  that 
te  requirements  for  care  plan 
it  services.  In  certain  situations, 
requirements  of  patients 
ig  the  hospice  benefit  are 
complex  and  require  significant  medical 
manag  ;ment  fuinished  by  the  attending 
physic  ian.  We  plan  to  allow  separate 
paymc  nt  for  care  plan  oversight  services 
when  I  )ur  other  criteria  for  payment  are 
met.  V  e  will  not  allow  separate 
paymc  nt  for  c:are  plan  oversight  services 
fumis  led  by  the  hospice  medical 
direct!  r  or  a  physician  who  is  employed 
by  the  hospice  or  who  provides  services 
under  irrangements  with  the  hospice 
(see  §  H8. 304(c))  since  payments  for 
care  p  an  oversight  services  furnished 
by  tho  ie  physicians  are  included  in  the 
prospc  ctive  rates  paid  to  the  hospices. 
ISkilk  i  Nursing  Facility  (SNF)/Nursing 
Facilil  yr  (NF)1 

Con  ment:  Several  conunenters 
exprej  sed  concern  that  the  1993 
increa  se  in  work  RVUs  for  the  SNF  and 
NF  evi  iluation  and  management  codes 
for  ne'  v  or  established  patients  did  not 
accoui  it  for  c:are  plan  oversight  services. 
These  commenters  believed  that  the 
SNF  a  id  NF  values  were  increased  to 
incorf  orate  the  demands  of  required 
compi  shensive  reassessments  and  do 
not  in  :lude  the  level  of  work  and 
associated  physician  costs  specified  in 
tho  care  plan  oversight  CPT  codes. 

lies  )onse:  For  a  patient  residing  in  an 
SNF  c  r  NF,  a  physician  is  required  to 
[>erfoi  n  a  reassessment  aimually  and 


after  any  episode  when  the  patient's 
condition  changes  significantly.  This 
requirement  ensures  that,  as  necessary, 
treatment  plans  are  updated  and  care  is 
coordinated  with  other  providers.  The 
evaluation  and  management  codes  for 
SNF  and  NF  visits  include  payment  for 
supervision  services  and  were 
specifically  increased  in  1993  to 
account  for  physician  work  involved  in 
developing  and  revising  medical  plans 
of  care.  We  believe  that  the  payments 
for  the  prework  and  postwork  associated 
with  the  required  and  medically 
necessary  periodic  reassessments  and 
visits  provide  adequate  payment  for  the 
medical  management  of  a  patient. 
Therefore,  we  will  not  allow  separate 
payment  for  care  plan  oversight  services 
for  patients  residing  in  an  SNF  or  NF, 
(Beneficiaries  Not  Receiving  Covered 
Home  Health  Services) 

Comment:  Several  commenters 
recommended  that  we  allow  payment 
for  care  plan  oversight  services  for  all    . 
beneficiaries  under  the  care  of  HHAs. 
including  situations  when  Medicaid 
pays  for  the  home  health  services. 
Further,  several  commenters  believed 
that  we  should  allow  payment  for  care 
plan  oversight  services  for  beneficiaries 
receiving  home  intravenous  therapy, 
parenteral  and  enteral  feeding,  and 
ventilator  support,  whether  or  not  HHAs 
were  involved  in  the  care. 

The  commenters  stated  that  many 
families  furnish  care  to  chronically  ill 
beneficiaries  under  the  direction  of  a 
physician  without  the  services  of  an 
HHA.  These  commenters  believed  that 
increased  physician  involvement  would 
benefit  all  Medicare  beneficiaries.  They 
also  believed  that  physicians  should  be 
paid  for  furnishing  care  plan  oversiglit 
services  for  all  patients  who  need 
medieval  supervision. 

Response:  We  agree  with  the 
commenters  that  active  physician 
involvement  in  the  care  of  patients  is 
essential  for  ensuring  quality  care.  We 
do  not  believe,  however,  that  all 
circumstances  in  which  physician 


involvement  is  desired  demonstrate  a 
need  for  additional  payment  for  care 
plan  oversight  services.  Care  plan 
oversi^t  services  for  which  we  have 
determined  separate  payment  is 
warranted  include  the  physician 
supervision  and  management  of 
complex  or  multidisciplinary  care 
modalities  involving  regular  physician 
development  or  revision.  The  Medicare 
beneficiaries  who  require  this  type  of 
service  are  the  most  ill  and  demand  the 
level  of  services  indicated  under  the 
Medicare  home  health  and  hospi(% 
benefits.  Therefore,  we  will  not  allow 
separate  payment  for  care  plan  oversight 
for  services  furnished  to  beneficiaries 
not  receiving  Medicare-covered  home 
health  or  hospice  services. 

We  believe  that  care  plan  oversight 
services  are  distinct  from  routine 
follow-up  services  for  patients  receiving 
home  intravenous  therapy,  parenteral 
and  enteral  feeding,  ventilator  support, 
and  other  sophisticated  treatments.  We 
do  not  believe  that  all  patients  who 
benefit  from  the  use  of  new  therapies 
and  medical  advances  necessarily 
require  extensive  care  plan  oversight 
services.  We  do  recognize,  however,  that 
some  of  these  patients  may  require  more 
intense  services  related  to  complex 
medical  conditions.  We  beUeve  that 
these  beneficiaries  are  likely  to  be 
receiving  covered  home  health  services. 
(Care  Plan  Oversight  by  Other 
Practitioners] 

Comment:  Some  commenters  believed 
that  patients  may  require  care  plan 
oversight  services  that  could  be 
furnished  by  nurse  practitioners  and 
physician  assistants.  These  commenters. 
however,  expressed  conflicting  opinions 
as  to  which  patients  required  physician 
care  plan  oversight  services  and  which 
patients  could  be  managed  by 
nonphysician  providers. 

Response:  Section  1861(m)  of  the  Act 
provides  coverage  of  home  health 
services  where  those  services  are 
furnished  under  a  plan  of  can 
estabhshed  and  periodically  reviewed 
by  a  physician.  Further,  sections 
1814(a)(2)(C)  and  1835(a)(2)(A)  of  the 
Act  require  physicians  to  certify  the 
need  for  home  health  services.  Thus, 
while  there  may  be  some  cases  for 
which  nurse  practitioners  or  physician 
assistants  are  able  to  oversee  the  care  of 
patients  in  the  home,  physicians  are 
required  by  current  law  to  perform 
certain  functions.  As  a  matter  of  equity 
we  wish  to  provide  adequate  payment' 
for  services  to  those  patients  with 
complex  conditions  requiring 
significant  medical  decision-making  for 
whom  physicians  are  required  to 
perform  these  services.  We  will 


continue  to  evaluate  these  comments  in 
the  context  of  our  initiative  to  improve 
the  Medicare  home  health  benefit. 
jConcems  About  Fraud) 

Comment:  Some  commenters 
expressed  concern  that  limiting 
payment  for  care  plan  oversight  services 
only  for  beneficiaries  receiving  covered 
HHA  services  would  lead  to 
inappropriate  HHA  referrals  and 
fraudulent  billing  for  care  plan  oversight 
services. 

Response:  We  have  no  basis  to  believe 
that  physicians  would  certify 
inappropriately  the  need  for  home 
health  services  and  do  not  believe  that 
our  proposal  would  invite  fraudulent 
billing.  We  beUeve  that  the  professional 
integrity  of  physicians  combined  with 
postpayment  monitoring  and  education 
will  be  sufficient  to  deter  fraudulent 
referrals. 
[Other  Comments] 

Comment:  One  commenter  suggested 
that  payrments  for  physician  home  visits 
be  increased  instead  of  implementing 
separate  payment  for  care  plan  oversight 
services.  Another  commenter 
maintained  that  reducing  the  often 
unneeded  and  duplicative 
administrative  work  that  is  required 
under  current  Medicare  rules  be 
investigated  before  implementing 
payment  for  physician  care  plan 
oversight.  Another  commenter 
recommended  developing  an  alternative 
method  of  identifying  beneficiaries  who 
need  an  unusual  amount  of  oversight 
through  the  use  of  a  modifier  or 
identifying  diagnosis. 

Response:  We  believe,  in  c:ertain 
situations,  patients  receiving  home 
health  and  hospice  services  require 
significant  meciical  management  that 
dcjes  not  require  face-to-face  encounters 
with  the  physician.  Increasing  payments 
for  home  visits  would  not  provide  an 
adequate  method  of  ensuring  incu«ased 
payments  for  physicians  furnishing 
complex  care  plan  oversight  services 
during  a  month  in  whic±  the  physician 
does  not  make  a  visit  to  the  patient's 
home.  Fiulhermore,  this  alternative 
would  increase  payments  for  all  home 
visits  whether  or  not  the  patient 
required  complex  oversight  services 
rather  than  compensating  physicians  for 
the  level  of  services  furnished. 

Care  plan  oversight  services  for 
patients  requiring  complex  or 
multidisciplinary  care  modalities 
involving  regular  physician 
development  or  revision  necessitate  a 
high  level  of  decision-making  and  go 
beyond  administrative  functions.  While 
we  recognize  the  need  to  look  for 
opportunities  to  streamline  Medicare 
administrative  requirements,  we  plan  to 


provide  pavment  for  significant  medical 
management  services  for  which  our  past 
poUcy  may  not  have  provided  adequate 
payment. 

We  believe  that  patients  who  require 
care  plan  oversight  services  have 
complex  health  needs.  Often  these 
patients  require  significant  medical 
management  services  due  to  a  variety  of 
physical  and  psychoscKial  conditions 
that  are  not  easily  identified  by  any  one 
diagnosis.  We  also  do  not  beUeve  that 
the  use  of  a  modifier  would  provide  a 
more  efficient  method  of  payment  for 
care  plan  oversight  services. 
(Physicians  Eligible  to  Receive  Payment) 

Comment:  Several  conunenters 
supported  restricting  payment  for  care 
plan  oversight  services  to  one  physician 
per  month.  Other  commenters 
maintained  that  there  may  be  certain 
situations  in  which  paj-ment  for  care 
plan  oversight  services  to  more  than  one 
physician  in  a  month  would  be 
appropriate. 

Response:  The  conditions  of 
participation  for  HHAs,  set  forth  in 
§  484.18(b),  state  that  the  patient  s  plan 
of  care  is  reviewed  by  the  patient's 
attending  physician.  We  believe  that,  in 
general,  only  one  physician  typically 
performs  this  role  and  is  responsible  for 
signing  the  HHA  plan  of  care.  Under  the 
Medicare  hospice  benefit,  the  hospice 
medic:al  director  or  physician  designee 
and  the  patient's  attending  physician 
participate  in  the  plan  of  care.  However, 
only  attending  physician  services, 
which  are  not  considered  hospice  care, 
are  paid  directly  through  Medicare  Part 
B.  Services  of  a  hospice  medical  director 
and  all  other  hospice  physician  services 
are  paid  directly  to  the  hospice  through 
the  Medicare  hospice  prospective 
payment  system.  Therefore,  the  hospice 
patient's  designated  attending  physician 
is  the  single  physician  outside  of  the 
Medicare  hospice  benefit  potentially 
participating  in  hospice  care  plan 
oversight  services  and.  hence.  eUgible 
for  payment  for  care  plan  oversight 
services  under  Medicare  Part  B.  Finally, 
single  physician  involvement  in  care 
plan  oversight  services  is  consistent 
with  the  CPT  definition  of  the  care  plan 
oversight  ccxle. 

[Requirement  That  the  Physician  See 
the  Patient) 

Comment:  A  few  commenters 
questioned  the  appropriateness  of 
requiring  that  the  physician  billing  for 
care  plan  oversight  services  be  required 
to  have  seen  the  patient  in  the  prior  6- 
month  period  and  at  6-month  intervals. 
Some  commenters  were  concerned  that 
tnis  requirement  was  arbitrary  and  ncrt 
necessary  beceuse  physicians  should 
decide  the  frequency  of  visits.  Some 
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commenters  expressed  concern  over 
situations  in  which  the  patient  moved 
or  traveled  to  another  State  or  a 
physician  was  covering  for  the 
physician  supervising  the  plan  of  care. 

Response:  Before  proposing  separate 
payment  for  care  plan  oversight,  we 
expressed  concern  for  the  need  tn 
ensure  that  high  quality  care  is 
delivered  to  benehciaries  receiving  care 
in  the  home.  We  believe  that  the 
medical  management  of  patients  with 
complex  health  needs  should  be  linked 
with  a  face-to-face  evaluation  of  the 
patient.  We  do  not  believe  that  it  is 
unreasonable  to  specify  that  a  physician' 
be  required  to  see  a  patient  within  6 
months  of  establishing,  or  significantly 
revising,  a  plan  of  care.  While  we,  in 
general,  support  the  role  of  the 
physician  in  determining  the  frequency 
of  visits,  we  believe  that  the  patients  for 
whom  we  plan  to  allow  separate 
payment  for  care  plan  oversight  have 
complex  medical  conditions  requiring 
intensive  treatments,  frequent 
determinations  of  responses  to 
therapies,  and  reassessments  of  plans  of 
care. 

Several  commenters  expressed 
concern  that  a  face-to-face  encounter 
would  be  required  every  6  months.  We 
believe  that  these  commenters  have 
misunderstood  our  proposal.  We  are  not 
proposing  periodic  face-to-face 
encounters  as  a  condition  for  payment 
for  care  plan  oversight  services  although 
periodic  face-to- face  encounters  could 
contribute  to  the  delivery  of  high  quality 
services.  We  plan  to  require  a  face-to- 
face  encounter  within  6  months  of  the 
first  billing  for  care  plan  oversight 
services  to  indicate  the  active 
involvement  of  the  physician  in  the 
medical  decision-making  required  to  - 
develop  or  modify  the  plan  of  care. 

With  respect  to  the  comments 
concerning  patients  who  travel,  we  do 
not  believe  that,  during  the  same  1- 
month  period,  patients  generally  would 
require  30  minutes  of  care  plan 
oversight  services  from  two  physicians. 
Further.  ,we  do  not  believe  that  patients 
requiring  covered  home  health  or 
hospice  services  travel  to  a  great  extent, 
particularly  those  who  require  recurrent 
revisions  in  their  treatment  plans.  In 
cases  in  which  the  patient  traveled  and 
required  physician  services  involving 
significant  medical  decision-making,  we 
believe  that  a  physician,  having  never 
seen  or  not  having  seen  a  patient  for  a 
period  of  tiine  exceeding  6  months, 
would  schedule  a  face-to-face  encounter 
in  order  to  perform  an  accurate 
evaluation. 

We  believe  the  cases  in  which  a 
covering  physician  may  furnish  medical 
supervision  services  to  a  patient  for 


whom  an  )ther  physician  bills  for  care 
plan  over  sight  services  are  simileu'  to 
traditions  1  arrangements  between 
physiciar  s  for  cross-coverage.  The 
covering  >hysician  may  bill  for  services 
fumishec  to  the  extent  that  the 
appropric  te  criteria  were  met. 
(Thirty-D  ly  Period) 

Commt  nt:  A  number  of  commenters 
asked  hoi .'  the  30-day  period  covered  by 
care  plan  oversight  would  be 
determini  d. 

Respon  se:  We  proposed  to  allow 
separate  ;  ayment  for  physician  care 
plan  serv  ces  involving  30  or  more 
minutes  <  f  the  physician's  time  in  a  30- 
day  perio  i.  We  agree  with  the 
comment  irs'  belief  that  a  calendar 
month  pe  riod  would  be  easier  to 
administ«  r.  Therefore,  we  plan  to  allow 
separate   lay-ment  for  physician  care 
plan  over  sight  services  requiring  at  least 
30  minuti  is  per  calendar  month. 
Physiciar  s  may  bill  for  services  when 
they  mee  the  requirements  for  payment. 
(Interest   a  HHA) 

ComiTu  nt:  One  commenter  stated  that 
paymenlj  for  care  plan  oversight 
services  j  lould  not  be  denied  to 
physiciai  s  who  have  ownership  interest 
in  HHAs  Jther  than  the  agency 
fumishin  ;  services  to  the  physician's 
patients. 

Respor  se:  We  will  not  allow  separate 
payment  or  care  plan  oversight  services 
furnishec  by  a  physician  to  patients 
receiving  services  from  a  HHA  with 
which  thi  I  physician  has  a  significant 
financial  sr  contractual  relationship. 
This  poli  :y  is  consistent  with 
§424.22(  I),  which  prohibits  a  physician 
who  has  i  significant  ownership  interest 
in.  or  a  significant  financial  or 
contractu  al  relationship  with,  an  HHA 
that  is  fu)  nishing  the  services  from 
certifyinj  or  recertifying  the  need  for 
home  hei  1th  services  or  from 
establish:  ng  or  reviewing  a  plan  of 
treatmeni .  Given  the  strictures  against 
the  partii  ipation  of  such  a  physician  in 
establish  ng  a  plan  of  treatment,  it 
would  be  anomalous  to  pay  the 
physiciai  for  care  plan  supervision. 
(Con vers  on  Factor  (CF)) 

Commi  nt:  A  number  of  commenters 
opposed  he  apphcation  of  the  CF  for 
nonsurgii  ;al  services  other  than  primary 
care  to  a  re  plan  oversight  services. 
These  co  nmenters  supported  the  use  of 
the  CF  fo  ■  primary  care  services  and  the 
inclusioi  of  care  plan  oversight  services 
in  the  pr  mary  care  volume  performance 
standard  They  believed  that  primary 
care  phyi  icians  are  the  most  likely  to 
furnish  c  u-e  plan  oversight  services  to 
patients  i  inder  Medicare's  home  health 
and  hosp  ice  benefits.  Further,  the 


commenters  maintained  that  care  plan 
oversight  services  are  most  similar  in 
work  to  primary  care  visits. 

Response:  We  have  reconsidered  our 
proposal  and  agree  that  the  CF  for 
primary  care  should  be  used  for  care 
plan  oversight  services.  Section 
1842(i)(4)  of  the  Act.  as  amended  by 
section  4042(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  '87), 
Public  Law  100-203,  enacted  on 
December  22. 1987.  and  section  13511 
of  OBRA  '93.  defines  primary  care 
services  as  "office  medical  services, 
emergency  department  services,  home 
medical  services,  skilled  nursing, 
intermediate  care,  and  long-term  care 
medical  services,  or  nursing  home, 
boarding  home,  domiciliary,  or 
custodial  care  medical  services."  We 
have  considered  payment  for  care  plan 
oversight  services  to  be  bundled  into 
medical  visits  as  well  as  other  services, 
and  we  are  now  establishing  separate 
payment  for  them  under  certain 
conditions.  Because  we  consider  care 
plan  oversight  to  be  primarily  bundled 
into  those  services  that  were  cited  by 
the  Congress  as  primary  care  services, 
we  believe  that  ^e  separate  payment  for 
care  plan  oversight  services  should  also 
be  classified  as  primary  care  services. 
[Use  of  Hospital  Discharge  Day  RVUs  for 
Care  Plan  Oversight] 

Comment:  Several  commenters 
objected  to  our  decision  to  decrease  the 
RUC  recommendations  for  work  RVUs 
for  care  plan  oversight.  These 
commenters  requested  that  we  provide 
an  explanation  for  the  proposed  RVUs 
for  care  plan  oversight  services.  Further, 
these  commenters  were  concerned  that 
the  type  and  amount  of  services 
associated  with  the  hospital  discharge     j 
day  were  not  similar  to  care  plan 
oversight  services  since  the  physician      I 
often  must  make  complex  care  plan 
decisions  based  on  new  information 
from  nonphysician  health  professionals 
without  directly  examining  the  patient. 

Response:  We  proposed  to  assign  1 .07 
work  RVUs  to  care  plan  oversight 
services  (CPT  code  99375)  because  we 
believe  that  the  nature  of  the  work 
involved  in  care  plan  oversight  is 
comparable  to  the  work  of  hospital 
discharge  management  (CPT  code 
99238)  that  involves  the  development  of 
plans  for  home  care  of  varying 
complexities  that  serve  a  variety  of 
patients  including  those  who  have 
changing  conditions.  While  we  agree 
that  the  physician  activities  associated 
with  discharging  a  patient  from  the 
hospital  are  not  identical  to  the 
physician  activities  associated  with  care 
plfm  oversight,  we  do  beUeve  they  are 
sufficiently  comparable  to  warrant  the 
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assignment  of  the  same  work  RVOJs  to 
both  services. 

We  also  believe  that  the  physician 
work  in  care  plan  oversight  is 
comparable  to  the  preser\ice  and 
postservice  work  associated  with 
evaluation  and  management  services 
provided  to  established  patients  in  the 
office  setting.  Consequently,  we 
analyzed  Harvard  Phase  Ilf  data  on  the 
intensity  of  work  associated  with  this 
category  of  evaluation  and  management 
ser\'ices  to  determine  the  reasonableness 
of  our  decision  to  assign  1.07  work 
RVUs  to  this  service. 

The  Harvard  data  indicate  that  the 
intensity  of  preservice  and  postserxice 
work  equals  90  percent  of  the  intensity 
of  the  intraservice  work  for  evaluation 
and  management  services  provided  to 
established  patients.  When  we  revised 
the  intraservice  work  of  evaluation  and 
management  services  for  1993  in  our 
November  1992  final  notice  (57  PR 
55951).  we  estabUshed  the  intraservice 
intensity  at  0.03  work  RVUs  per  minute 
for  estabhshed  patient  visits.  Using  the 
Harvard  data  on  preservice  and 
postservice  intensity,  we  arrived  at 
0.027  work  RVUs  per  minute  for 
preservice  and  postservice  work  for 
evaluation  and  management  ser\  ices. 

Using  our  intensity  value  of  0.027 
work  RVUs  per  minute  and  our 
proposed  work  RVUs  of  1.07  for  care 
plan  oversight  (CPT  code  99375).  we  are 
able  to  calculate,  by  dividing  the  work 
RVUs  by  the  intensity  (1.07/0.027).  that 
40  minutes  of  preservice  and 
postservice  work  is  associated  with  the 
proposed  RVUs  for  this  service.  The 
care  plan  oversight  code  for  which  we 
will  allow  separate  payment  is  used  to 
report  a  minimum  of  30  minutes  of 
service  in  a  30-day  period,  and  we 
believe  that  an  assignment  of  work 
RVUs  that  corresponds  to  40  minutes  of 
service  is  appropriate.  Therefore,  we 
have  assigned  interim  work  RVUs  of 
1.07  that  are  reduced  to  1.06  after 
application  of  the  adjustment  necessary 
to  achieve  budget  neutrality  as 
describfcd  elsewhere  in  this  rule. 
(Excluding  Payment  for  Care  Plan 
Oversight  During  the  Same  Month  as 
Hospital  Discharge] 

Comment:  A  numl)er  of  commenters 
opposed  our  not  permitting  payment  for 
care  plan  oversight  ser\'ices  during  the 
same  month  that  a  physician  bills  for 
the  hospital  discharge  day  management 
(CPT  code  99238).  The  commenters 
believed  that  the  RVUs  assigned  to  CPT 
code  99238  do  not  account  for  all  the 
adjustments  in  the  care  plan  that  occur, 
sometimes  daily,  as  unstable  patients 
are  managed  at  home.  Further,  the 
physician  cannot  predict  all  changes 


that  may  occur  for  30  days  following 
discharge,  the  time  when  the  patient  is 
the  least  stable  and  requires  the  most 
care  plan  oversight.  The  commenters 
believed  that  the  work  associated  with 
a  hospital  discharge  does  not  include 
care  plan  oversight  services  and.  thus,  is 
not  included  in  the  payment  for  CPT 
code  99238. 

Response:  As  a  result  of  our  review  of 
the  comments  on  this  issue,  we  have 
decided  to  allow  payment  for  care  plan 
oversight  services  for  patients  receiving 
covered  home  health  and  hospice 
services  during  the  month  following 
hospital  discharge  if  the  other 
conditions  for  payment  are  met.  The 
physician  must  furnish  at  least  30 
minutes  of  care  plan  oversight  in  that 
month  beyond  that  which  was  furnished 
on  the  day  of  hospital  discharge.  We 
agree  that  physician  involvement  during 
the  period  of  transition  from  care 
received  in  the  hospital  to  services 
furnished  in  the  home  is  important  in 
facilitating  continuity  of  care  and 
improving  outcomes. 
(Conditions  for  Pajmient) 
(Establishment  of  a  HCPCS  Code) 
Comment:  Several  commenters 
opposed  the  establishment  of  a  level  2 
HCPCS  code  for  care  plan  oversight 
services.  These  commenters  were 
concerned  that  a  HCPCS  code  would 
cause  confusion  and  increase 
implementation  costs.  The  commenters 
also  believed  it  was  unnecessarv  since 
there  is  an  existing  CPT  code  for  the 
service.  The  commenters  suggested  that 
we  issue  coverage  instructions  to 
carriers  rather  than  develop  a  HCPCS 
code.  Further,  the  commenters  believed 
that  establishing  a  HCPCS  code  for  care 
plan  oversight  services  furnished  to 
Medicare  beneficiaries  would 
undermine  data  integrity  and 
comparability  across  many  payers. 
Some  of  the  commenters  believed  that 
the  development  of  codes  should 
remain  the  medical  profession's 
responsibility,  not  ours,  unless  there  is 
no  suitable  code. 

Response:  Our  proposal  to  establish 
an  alpha-numeric  HCPCS  code  for  care 
plan  oversight,  rather  than  to  use  the 
CPT  codes,  arose  from  the  fact  that  the 
CPT  codes  include  categories  of  patients 
who  will  not  be  included  in  out  policy. 
Furthermore,  the  CPT  includes  two 
levels  of  code:  CPT  code  99375 
describes  care  plan  oversight  requiring 
30  to  60  minutes  within  a  30-day 
period,  and  CPT  code  99376  describes 
care  plan  oversight  requiring  more  than 
60  minutes.  Nevertheless,  there  are 
other  instances  in  which  Medicare 
policy  is  based  on  a  different 
interpretation  of  a  code  than  the 


interpretation  indicated  by  the  CPT.  and 
we  recognize  the  burden  placed  on 
physicians  by  existence  of  multiple 
codes  with  essenUally  the  same 
definition.  Therefore,  we  have  decided 
to  apply  our  policy  to  CPT  code  99375 
and  will  pursue  a  change  in  the 
definition  of  the  CPT  code  that  is 
consistent  with  our  policy.  If  that 
change  does  not  occur  by"l996.  we  will 
establish  an  alpha-numeric  procedure 
code. 

(Payment  for  Telephone  Calls] 

Comment:  Several  commenters 
suggested  that  we  allow  payment  for 
telephone  calls  to  patients  and  family 
members  under  the  care  plan  oversight 
code.  Further,  a  number  of  commenters 
recommended  that  phone  calls  by 
nurses  to  relay  decisions  from 
physicians  to  HHAs  be  included  as 
covered  care  plan  oversight  services. 
Response:  The  care  plan  oversight 
services  for  which  we  will  allow 
separate  payment  do  not  include 
telephone  calls  to  patients  and  family 
members.  The  code  definition  identifies 
communication  with  other  health  care 
professionals  involved  in  the  patient's 
care  as  care  plan  oversight  services.  It 
has  l)een  our  long-standing  policv  not  to 
allow  separate  payment  for  telephone 
calls  to  patients  and  family  members 
because  payTnent  for  telephone  calls  is 
included  in  the  payment  for  evaluation 
and  management  services.  We  will 
recognize  for  separate  payment  only  the 
physician's  communications  to  the 
health  care  professionals  involved  in  the 
patient's  care.  Further,  we  have  decided 
to  define  care  plan  oversight  serv  ices  as 
those  covered  activities  performed  by 
the  responsible  physician,  and  we  plan 
to  allow  separate  pajTnent  for  care  plan 
oversight  services  only  to  that 
physician. 
(Budget  Neutrality) 

Comment.  Several  commenters  did 
not  believe  that  care  plan  oversight 
services  have  been  bundled  into  existing 
serv  ices.  The  commenters  suggested  that 
care  plan  oversight  be  treated  as  a  new 
service  and,  thus,  not  be  subject  to  the 
$20  million  budget  neutrality  limit. 
Other  commenters  opposed  the 
reduction  of  RVUs  across  all  services  to 
pay  for  care  plan  oversight  and  maintain 
budget  neutrahty.  These  commenters 
argued  that  care  plan  oversight  serv  ices 
associated  with  surgical  procedures  are 
covered  in  the  global  payment  for  these 
services  and  cannot  be  billed  separately 
and,  therefore,  oppose  applying  budget 
neutrality  reductions  to  surgical 
procedures.  Other  commenters  believed 
that  services  that  traditionally  have 
never  required  care  plan  oversight  were 
valued  appropriately  at  their  current 


Federal  Register  /  Vol.  59.  No.  235  /  Thursday,  December  8,  1994  /  Rules  and  Regulations    63423 


63422    Federal  Re^ster  /  Vol.  59.  No.  235 


/  Thursday,  December  8,  1994  /  Rules  and  Regulations 


RVU  assignments  and  that  any 
reductions  in  these  RVUs  would  be 
inappropriate. 

Response:  We  do  not  consider 
medical  management  and  supiervision  of 
complex  patients  to  be  a  new  service. 
Our  proposal  is  to  provide  additional 
separate  payment  for  services  for  which 
our  current  poUcy  may  not  provide 
adequate  payment.  Medical 
management  and  coordinating  care  for 
patients  has  traditionally  been  furnished 
along  with  a  variety  of  physician 
services  including  covered  visits  and 
procedures,  and  payment  has  been 
made  through  the  preservice  and 
postservice  work  components  of  these 
visits  and  procedures.  Global  siugical 
fees  include  payment  for  the  necessary 
adjustments  in  therapy  during  the  global 
period.  As  we  stated  in  otu  }ime  1994 
proposed  rule,  we  will  allow  payment 
during  the  global  siugical  period  for 
furnished  care  plan  oversight  services 
unrelated  to  the  surgical  procedure  and 
identified  by  CPT  modifier  -24. 

Although  primary  care  physicians 
may  be  more  likely  to  furnish  care  plan 
oversight  services  than  physicians  of 
certain  other  specialties,  physicians  are 
not  prohibited  from  furnishing  care  plan 
oversight  services  because  of  the 
specialty  area  in  which  they  practice. 
Therefore,  we  believe  that  payment  for 
care  plan  oversight  is  an  "unbundling" 
of  services  previously  covered  by 
payments  for  a  wide  variety  of  existing 
services  and,  thus,  requires  that  budget 
neutrality  adjustments  apply  to  RVUs 
across  all  physician  services. 

Comment:  Several  commenters 
opposed  RVU  adjustments  as  a 
mechanism  to  preserve  budget 
neutrality.  These  commenters  suggested 
that  the  CFs  be  adjusted,  instead,  in 
order  to  maintain  the  integrity  of  the 
relative  value  system. 

Response:  These  comments  reflect  the 
misunderstanding  that  RVUs  are,  in 
themselves,  a  measurement  of  a  fixed 
quantity  of  work  or  other  resources. 
RVUs  are  not  units  of  measurement; 
they  are  ratios.  When  RVUs  are  adjusted 
across  the  board  for  budget  neutrality 
purposes,  the  relativity  between 
different  services  is  maintained.  The 
valuation  of  services  is  meaningful  only 
when  RVUs  are  combined  with  a  CF. 
Thus,  the  changing  of  either  RVUs  or 
the  CF  produces  the  same  effect  on  the 
valuation  of  services. 

Section  1848(d)(1)(B)  of  the  Act 
provides  for  establishing  a  budget- 
neutral  CF  for  the  1992  physician  fee 
schedule.  Section  1848(d)(1)(A)  of  the 
Act,  however,  provides  that  the  CF  for 
each  year  after  1992  will  be  the  CF  for 
the  prior  year  adjusted  by  the  update(s) 
under  section  1848(d)(3)  of  the  Act. 


Section  1  )48(d)(3)  of  the  Act  sets  forth 
the  debu  t  update  and  does  not 
authorize  further  adjustments  for  budget 
neutralit  purposes. 

For  the  1995  fee  schedule,  we  have 
estimate<  the  net  change  in 
expendit  ues  resulting  from  the 
assignme  at  of  RVUs  for  care  plan 
oversight  services  to  be  approximately 
$310  mil  ion.  Thus,  a  budget-neutrafity 
adjustme  it  of  0.90  percent  is  needed  to 
comply  V  nth  the  statutory  requirement 
that  chan  ^  in  RVUs  not  exceed  $20 
million.  fVe  determined  that  this 
adjustment  should  be  made  to  all  RVUs. 
that  is,  to  the  work,  practice  expense, 
and  malf  ractice  expense  RVUs  for  all 
services. 

Commi  'nt  Several  commenters 
suggestet  redistributing  funding  from  a 
variety  o  home  health  programs  to  pay 
for  care  { Ian  oversight  services  rather 
than  adji  sting  only  the  physician  fee 
schedule 

fiespoi  se:  Section  1848(c)(2)(B)(ii)  of 
the  Act  r  tquires  that  adjustments  to 
RVUs  foi  a  year  may  not  cause  the 
amount  (  f  Medicare  expenditures  for 
physicia^  services  to  differ  by  more 
than  $20!million  from  the  amount  of 
expendit  ues  that  would  have  been 
made  if  r  ^visions  in  payment  policies  or 
RVU  adj)  stments  had  not  been  made. 
This  sect  on  does  not  authorize  us  to 
o^set  Mc  dicare  expenditures  for 
physiciai  i'  services  by  lowering 
expenditures  elsewhere  in  the  program. 

Comment:  Several  commenters 
expressed  concern  that  we  have 
overestii^ated  the  utilization  frequency 
and  potential  budget  impact  of  the  new 
care  plan  oversight  code. 

Response:  We  believe  that  our 
utilizatio  n  and  cost  estimates,  which  are 
based  on  covered  home  health  and 
hospice  ( laims  data,  are  reasonable.  We 
are  consi  iering  the  RVUs  established  for 
the  care  dan  oversight  services  (CPT 
code  993  75)  to  be  "interim"  for  3  years. 
If  utilizai  ion  of  this  service  differs 
significa  itly  from  our  estimates,  we  will 
make  an  idditional  adjustment  to 
achieve  I  udget  neutrality.  Further, 
estimate)  of  changes  in  utilization  had 
an  insigi  ificant  effect  on  the  adjustment 
necessar  i  to  achieve  budget  neutrality 
in  1995. 
[Other  O  tmment] 

Comm  int:  One  commenter 
recomm«  nded  that  payment  for  care 
plan  ove  'sight  services  be  given  to  the 
HHA.  wl  lich  could  use  the  payments  as 
a  means  bf  encouraging  physicians  to 
sign  the  tare  plans  on  time. 

Respoi  tse:  We  plan  to  recognize  care 
plan  ove  "sight  services  as  a  physician 
service  c  ivered  under  Medicare  Part  B. 
In  genen  1,  Medicare  pays  the  provider 


only  for  services  furnished  by  the 
provider  (see  §  424.51)  and  pays  the 
physician  for  the  services  furnished  by 
the  physician.  Medicare  law  sharply 
limits  reassignment  of  claims  to  other 
than  the  individual  entitled  to  payment 
(see  section  1842(b)(6)  of  the  Act  and 
§  424.70)  as  recommended  by  the 
commenter.  In  addition,  we  would  not 
permit  separate  payment  for  care  plan 
oversight  services  to  a  physician  who 
has  a  significant  financial  or  contractual 
relationship  with  an  HHA  (see 
§  424.22(d)).  Further,  the  purpose  of 
allowing  separate  payment  for  care  plan 
oversight  services  is  to  compensate 
physicians  for  the  time  they  spend 
coordinating  complex  care  among 
practitioners  and  integrating  significant 
new  information  into  the  treatment 
plan,  not  to  sign  care  plans  for 
certification  or  recertification  purposes. 
For  these  reasons,  we  cannot  pay  HHAs 
for  care  plan  oversight  services. 
(E)ocumentation  Requirements] 

Comment:  Several  commenters 
expressed  concern  that  physicians  not 
be  held  to  a  "stop  watch"  standard  in 
recording  the  time  associated  with 
furnishing  care  plan  oversight  services 
and  that  physicians  should  not  be 
required  to  make  those  extra  e^orts. 
These  commenters  claimed  that  it  is 
imlikely  that  physicians  will  be  able  to 
time  these  activities  exactly  and  that 
each  oversight  activity  will  require 
preparation  time  and  follow-up  time. 
Other  commenters  maintained  that 
documentation  of  the  precise  time 
associated  with  a  telephone  call  should 
only  be  required  if  the  call  is  unusually 
extensive.  A  number  of  commenters 
suggested  that  the  signed  treatment  plan 
be  considered  adequate  documentation 
that  care  plan  oversight  services  had 
been  furnished.  One  commenter 
believed  that  HHAs  should  be 
prohibited  from  maintaining  the 
documentation  necessary  for  the 
physician  to  support  a  claim  for  care 
plan  oversight  ser\'ices. 

Response:  We  believe  it  is  appropriate 
to  require  physicians  to  document  and 
maintain  a  record  of  the  care  plan 
oversight  services  furnished  and  the 
duration  of  time  spent  on  the  services 
for  which  payment  is  claimed.  We 
believe  this  documentation  requirement 
is  consistent  with  standard  medical 
practice.  Physicians  can  best  describe 
the  services  furnished  and  the  time 
spent  by  documenting  them  in  the 
patient's  record.  We  also  believe  that  the 
nature  of  individualized  plans  of  care 
for  patients  requiring  complex  medical 
management  is  not  adaptable  to  a 
standardized  report.  Further,  all  covered 
home  health  services  must  be  himished 
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under  a  plan  of  treatment  that  is 
established  and  periodically  reviewed 
by  a  physician  (see  §  409.42(d)).  Thus, 
we  have  decided  that  a  signed  treatment 
plan  is  not  sufficient  documentation 
that  significant  complex  medical 
management  requiring  the  integration  of 
new  information  into  the  plan  of  care  or 
the  adjustments  in  medical  therapy  was 
furnished  by  the  physician. 

We  plan  to  work  with  the  CMDs  and 
their  carrier  advisory  committees,  which 
include  representatives  fiom  medical 
specialty  societies,  in  educating 
physicians  on  documentation 
requirements.  We  will  require  that  the 
physician  who  furnishes  the  services 
dociunent  which  services  were 
furnished  and  the  date  and  length  of 
time  associated  with  those  services. 
iPostpayment  Monitoring] 

Comment:  Several  commenters 
expressed  concern  that  initial 
postpayment  reviews  should  emphasize 
education  on  the  proper  use  of  the  code 
and  the  conditions  for  which  Medicare 
recognizes  payment  and  should  not 
result  in  denial  of  payment.  These 
commenters  requested  that  professional 
organizations  be  consulted  in 
developing  protocols  for  sample  and 
focused  medical  reviews.  Further,  the 
commenters  emphasized  the  need  to 
recognize  legitimate  high  users  of  care 
plan  oversight,  that  is,  physicians 
specializing  in  the  care  of  the  aged. 

Response:  We  agree  with  commenters 
that  the  initial  postpayment  reviews 
should  emphasize-education  on  the 
proper  use  of  the  care  plan  oversight 
code  and  conditions  for  which  Medicare 
will  allow  separate  payment  and  should 
not  ordinarily  result  in  denials  of 
payment.  We  also  agree  that  certain 
physicians,  by  the  nature  of  their 
practices  and  patient  populations,  may 
furnish  care  plan  oversight  services 
more  frequently  than  other  physicians. 
We  plan  to  include  mechanisms  in  the 
medical  review  guidelines  to  identify 
these  providers.  In  addition,  local 
medical  review  policy  is  developed 
with  the  participation  of  the  carrier 
advisory  committees. 
(Beneficiary  Liability] 

Comment:  We  did  not  receive 
comments  from  beneficiaries  on  the 
beneficiary  liability  aspect  of  the 
proposal.  Several  other  commenters. 
however,  believed  that  any  additional 
Uability  for  coinsurance  would  be  a 
burden  on  some  beneficiaries.  One 
commenter  predicted  that  requiring 
coinsurance  for  physician  care  plan 
oversight  services  would  cause  patients 
to  refuse  home  care  altogether.  Other 
commenters  maintained  that  the 
benefits  of  increased  physician 


involvement  in  care  plan  development 
and  oversight  would  outweigh  the 
burden  of  any  additional  coinsurance. 
These  commenters  agreed  with  our 
contention  that  there  would  not  be  an 
increase  or  decrease  in  overall 
beneficiary  liabihty  for  comsurance 
amoimts. 

Several  commenters  stated  that 
beneficiaries  may  not  understand  that 
they  would  be  Uable  for  coinsurance  for 
care  plan  oversight  services.  The  major 
medical  societies  indicated  a 
willingness  to  work  with  beneficiary 
groups  and  with  us  to  ensure  that 
beneficiaries  are  informed  that 
physicians  may  bill  and  that  Medicare 
will  pay  for  care  plan  oversight  services 
when  the  specified  conditions  are  met. 

Response:  Section  1833  of  the  Act 
provides  that  Medicare  pays  80  percent 
of  the  fee  schedule  amount  for 
physician  services.  We  believe  that 
implementing  separate  payment  for  care 
plan  oversight  in  a  budget-neutral 
manner  by  reducing  the  RVUs  for  all 
other  physician  services  would  reduce 
coinsurance  amounts  for  the  other 
services  and,  therefore,  not  increase  or 
decrease  overall  coinsurance  liability. 
VVe  recognize,  however,  that  for  some 
beneficiaries  receiving  Medicare- 
covered  home  health  or  hospice 
services,  particularly  those  other  than 
the  approximately  75  percent  who  have 
some  type  of  supplemental  insurance 
that  will  cover  the  additional 
coinsurance  amount,  the  required 
coinsurance  for  care  plan  oversight 
services  will  be  approximately  $12  for 
each  month  in  which  the  care  plan 
oversight  ser\'ice  is  allowed. 

We  are  aware  that  beneficiaries  may 
not  realize  that  they  will  be  Uable  for 
coinsurance  for  care  plan  oversight 
services.  We  will  work  with  the  HR^. 
hospice,  and  physician  groups  to 
encourage  providers  to  inform 
beneficiaries  that  physicians  may  bill 
and  that  Medicare  will  pay  for  these 
services  when  the  specified  conditions 
are  met. 

Final  Decision:  We  will  allow  separate 
payment  for  physician  care  plan 
oversight  services  under  the  following 
conditions: 

(1)  The  services  are  furnished  to 
beneficiaries  receiving  Medicare- 
covered  home  health  and  hospice 
services. 

(2)  The  physician  has  fiirnished  a 
service  requiring  a  face-to- face 
encounter  with  the  patient  in  the  6 
months  before  the  first  billing  for  the 
service. 

(3)  The  physician  does  not  have  a 
significant  financial  relationship  with 
the  home  health  agency,  is  not  the 
medical  director  or  employee  of  the 


hospice,  and  does  not  provide  services 
under  an  arrangement  with  the  hospice. 

If  the  above  conditions  are  met,  we 
will  do  the  following: 

(1)  Allow  payment  to  one  physician 
per  month  for  recurrent  physician 
oversight  supervision  of  therapy 
involving  30  or  more  minutes  of  the 
physician's  time  per  month. 

(2)  Allow  payment  for  care  plan 
oversight  to  a  physician  providing 
postsurgical  care  during  the 
postoperative  period  only  if  the  care 
plan  oversight  is  documented  to  be 
uruelated  to  the  surgery. 

(3)  Allow  payment  during  the  30  days 
following  discharge  provided  that  the 
other  conditions  for  payment  are  met. 

(4)  Allow  payment  under  CPT  code 
99375  in  accordance  with  the  above 
rules.  That  is,  for  Medicare  purposes, 

-CPT  code  99375  refers  only  to  the 
services  furnished  to  beneficiaries 
receiving  Medicare-covered  home 
health  and  hospice  services  requiring  30 
or  more  minutes  per  month.  We  will  not 
make  additional  payment  for  services 
beyond  60  minutes,  and  we  will 
consider  CPT  code  99376  bundled  for 
Medicare  piuposes. 

(5)  Base  1995  payment  on  1.61  total 
RVUs  (1.06  work  RVUs.  0.51  practice 
expense  RVUs.  and  0.04  malpractice 
expense  RVUs);  the  same  as  the  1995 
payment  for  CPT  code  99238. 

£.  Payment  for  Multiple  Surgical 
Procedures 

We  proposed  to  revise  our  existing 
multiple  surgery  reduction  poUcy  for 
paying  multiple  surgical  procedures 
performed  on  the  same  patient,  on  the 
same  day,  by  the  same  surgeon.  Under 
that  policy,  the  procedure  with  the 
highest  fee  schedule  payment  is  paid 
the  lesser  of  the  actual  charge  or  100 
percent  of  the  fee  schedule  amount. 
Payment  for  the  second  highest  valued 
procedure  is  based  on  the  lesser  of  the 
actual  charge  or  50  percent  of  the  fee 
schedule  amount.  Payment  for  the  third 
to  fifth  highest  valued  procedures  is 
based  on  the  lesser  of  the  actual  charges 
or  25  percent  of  the  fee  schedule 
amounts.  Claims  involving  more  than 
five  procedures  are  priced  by  Medicare 
carriers  on  a  "by  report"  basis. 

Our  proposal  would  revise  the  poUcy 
only  for  the  third  through  the  fifth 
surgical  procedures.  We  would  continue 
lo  pay  the  highest  valued  procedure  at 
100  percent  and  the  second  highest 
valued  procedures  at  50  percent.  For  the 
third  through  the  fifth  surgical 
procedures,  we  proposed  to  increase 
payment  from  25  percent  to  50  percent. 
Thus,  the  second  through  the  fifth 
procedures  would  be  based  on  the  lesser 
of  the  actual  charge  or  50  percent  of  the 
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fee  schedule  amount.  We  proposed  that 
surgical  procedures  beyond  the  fifth 
procedure  would  continue  to  be  priced 
by  Medicare  carriers  "by  report"  based 
on  documentation  of  the  services 
furnished. 
.[Budget  Neutrality  Issues) 

Comment:  Some  commenters  objected 
to  our  proposal  to  reduce  cmy  RVUs  to 
ensiu'e  the  budget  neutrality  of  this 
change.  One  commenter  questioned  the 
statutory  basis  for  making  this  policy 
change  budget  neutral  because  the 
authority  for  maintaining  budget 
neutrality  is  foimd  in  the  section  of  the 
law  that  addresses  adjustments  to  RVUs 
and  the  commenter  does  not  believe  that 
the  proposed  change  to  the  multiple 
surgery  policy  is  a  change  to  RVUs. 

Response:  We  consider  the  multiple 
surgery  reduction  to  be  an  adjustment  to 
RVUs  that  is  necessary  to  appropriately  * 
reflect  the  resources  associated  with 
combinations  of  siu^eries  performed  on 
the  same  date.  (We  are  using  the  word 
"date"  instead  of  "day"  to  clarify  which 
24-hour  f>eriod  is  subject  to  bundling.) 
Therefore,  we  consider  changes  to  the 
multiple  siu^ery  reductions  to  be 
subject  to  the  budget  neutrality 
provisions  of  the  law. 

Specifically,  the  Harvard  study,  on 
which  the  proposed  change  is  based, 
included  an  analysis  of  the  relative 
value  of  the  work  involved  in  multiple 
services.  Our  application  of  percentage 
reductions  to  the  fee  schedule  amounts 
for  the  services  furnished  was  an 
expedient  means  of  adjusting  the  RVUs 
for  multiple  services. 

We  could  have  made  the  multiple 
surgery  adjustment  by  adjusting  RVUs 
directly,  but  this  alternative  has  serious 
disadvantages.  For  example,  we  could 
have  reduced  the  RVUs  for  siu^eries  by 
the  percentages  supported  by  the 
Harvard  study  based  on  the  number  of 
times  that  each  siu^ery  was  performed 
as  a  multiple  surgery.  This  would 
average  out  the  efficiency  produced  by 
multiple  surgeries  across  all  surgeries. 
However,  this  would,  by  definition, 
create  anomalies  in  the  scale  of  RVUs 
for  work  because  the  work  RVUs  for 
these  surgeries  would  no  longer 
represent  the  work  in  a  service  when  it 
is  the  only  service  performed. 

Alternatively,  we  could  have 
implemented  the  multiple  surgery 
reductions  by  adjusting  the  RVUs  for 
each  procedure  performed  by  the 
appropriate  percentage  before  applying 
the  GPCIs  and  CF  to  create  a  fee 
schedule  amoimt  (similar  to  what  we  do 
for  the  site-of-service  adjustment).  This 
would  be  much  more  complex  for  us 
and  for  Medicare  carriers  to  administer 
and  confusing  for  physicians.  Also,  it 


would  resu  t  in  the  same  payments  as 
our  applyir  g  the  reductions  to  the 
payment  an  lounts. 

in  tlHs  pa  rticular  case,  the  amount  of 
adjustment  attributable  to  the  change  in 
the  multipl  t  surgery  policy  that  would 
be  required  to  all  RVUs  is  only  0.10 
percent. 

Comment:  Some  conunenters 
supported  I  le  proposed  change  but 
objected  to  bur  proposal  to  reduce  the 
RVUs  for  al  procedures  to  the  extent 
necessary  tj>  make  it  budget  neutral. 
They  arguefl  that  the  multiple  surgery 
reduction  ^f  ill  benefit  only  surgeons  and 
that  primary  care  and  nonsurgical 
specialties  i  hould  not  be  adversely 
affected  by  m  adjustment  to  RVUs  for 
the  service)  surgeons  provide.  The 
commenter  >  indicated  that  this  situation 
is  not  analc  gous  to  the  rescaling  of  all 
RVUs  to  ad  i  separate  payment  for  care 
plan  oversi  >ht  services  in  a  budget 
neutral  mai  Jier.  They  believed  that 
surgical  specialties  also  provide 
evaluation  knd  management  services 
and  would  }e  able  to  bill  and  be  paid 
for  care  pla  i  oversight  if  they  furnish  it. 

Some  coi  imenters  supported  the 
proposed  cfiange  and  also  supported  our 
proposal  toimake  it  budget  neutral  by 
reducing  al  RVUs  for  all  services  by 
0.10  percer  t. 

Responst :  We  have  decided  to  apply 
the  budget  leutrality  adjustment  of  0.10 
percent  to  i  11  RVUs  for  the  following 
reasons.  Th  b  reduction  of  RVUs  within 
only  surgic  il  services  could  result  in 
distortions  n  the  relative  relationship  of 
physician  \  rork  RVUs  for  surgeries  in 
relationshi  i  to  other  services.  The 
multiple  SI  rgery  reduction  policy 
applies  to  i  lost  of  the  major  surgeries 
and  many  <  f  the  minor  surgeries.  Since 
the  amouni  of  reduction  would  be 
greater  if  w  s  rescaled  only  surgical 
procedures  we  believe  that  such  a 
rescaling  ci  rries  considerable  risk  to  the 
integrity  ol  the  scale.  When  we 
implement  ^d  the  fee  schedule,  to  avoid 
distortions  in  the  scale  for  work  RVUs, 
we  chose  t(  have  a  multiple  surgery 
reduction  i  jther  than  to  incorporate  the 
multiple  SI  rgery  reduction  in  the  RVUs 
for  surgica  services. 

Reducini  RVUs  only  within  the 
surgical  se  vices  would  be  inconsistent 
with  our  aj  plication  of  budget 
neutrality  I  j  care  plan  oversight 
services.  Ir  both  cases,  we  have 
proposed  a  policy  change  that  will 
result  in  in  :reased  payment  for 
specified  »  rvices  that  are  already 
included  ii  the  fee  schedule  but  that  we 
believe  are  undervalued.  While 
physicians  who  provide  mostly  primary 
care  object  to  the  application  of  budget 
neutrality  I  3  all  RVUs  for  all  services 
because  of  he  0.10  percent  reduction 


due  to  the  multiple  surgery  policy,  we 
believe  primary  care  physicians  will 
benefit  when  they  perform  multiple 
minor  procedures.  Similarly,  if  surgeons 
provide  care  plan  oversight  services 
(that  are  not  part  of  the  routine  post- 
operative global  care  related  to  a 
surgery],  they  also  may  bill  and  be  paid 
for  the  care  plan  oversight  services  they 
furnish.  For  example,  an  orthopaedic 
surgeon  who  is  the  physician  of  record 
for  a  beneficiary  with  osteomyelitis  who 
is  receiving  Medicare-covered  home 
health  care  benefits  could  bill  and  be 
paid  for  care  plan  oversight  if  the 
surgeon's  services  meet  the  criteria  for 
payment.  [Relationship  of  multiple 
surgery  policy  to  RVUs  for  codes  that 
describe  muUiple  surgeries] 

Comment:  A  commenter  stated  that 
the  multiple  surgery  policy  we  propose 
to  change  was  used  to  establish  values 
for  some  codes  that  describe  multiple 
surgeries  and  that  because  we  now  have 
evidence  that  our  policy  underpaid  the 
third  through  fifth  procedures,  we 
should  reconstruct  the  RVUs  for 
multiple  surgery  procedures  based  on 
the  higher  payment  levels  we  propose 
for  the  third  through  fifth  procedures. 

Another  commenter  stated  that 
although  the  use  of  a  standard  percent 
reduction  is  required  when  applying 
uniform  payment  policies,  it  does  not 
mean  that  these  averages  should  be 
applied  when  valuing  an  individual 
procedure  code  that,  by  the  language  of 
the  code,  involves  multiple  procedures. 
In  these  cases,  neither  we  nor  RUC 
should  be  bound  by  the  multiple 
surgery  rule  and  the  average  data  on 
which  it  is  based.  The  conunenter 
maintained  that,  instead,  work  values 
should  be  assigned  based  on  the  best 
available  data  on  the  resource  costs 
associated  with  the  code  in  question. 

Response:  We  agree  that  the  work 
values  for  codes  that  describe  multiple 
procedures  should  be  based,  when 
available,  on  the  physician  work 
described  by  the  procedure  code. 
Otherwise,  we  believe  it  is  reasonable  to 
value  these  codes  in  a  manner 
consistent  with  our  multiple  surgery 
payment  rules. 

"there  have  been  a  few  rare  cases  in 
which  we  have  used  the  multiple 
surgery  reductions  to  assign  RVUs  to  a 
procedure  based  on  information 
regarding  the  work  involved  in  the 
components  of  the  procedure.  These 
codes  were  subject  to  comment  before 
they  were  made  final:  commenters  had 
an  opportunity  at  that  time  to  challenge 
the  interim  value  based  on  the 
relationship  between  the  work  involved 
in  the  service  described  by  the  code  to 
the  work  involved  in  other  physician 
services.  As  described  elsewhere  in  this 
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final  rule,  for  1995,  all  physician  work 
RVUs  are  subject  to  public  comment  as 
part  of  the  5  year  refinement  process. 
Therefore,  commenters  will  have 
another  opportunity  to  present  evidence 
to  demonstrate  that  the  physician  work 
values  for  any  code  are  inappropriate  in 
comparison  to  the  work  values  for  other 
services. 

Final  Decision:  We  will  increase  the 
payment  for  the  third  through  fifth 
Surgeries  perfonned  on  the  same  patient 
on  the  same  date  by  the  same  surgeon 
from  25  percent  to  50  percent  of  the 
global  payment.  We  will  rescale  RVUs 
for  all  services  to  ensure  budget 
neutrality. 

F  Application  of  Site-of-Senice 
Payment  Differential 

In  our  June  1994  proposed  rule,  we 
proposed  to  update  the  list  of 
procedures  subject  to  the  site-of-service 
payment  differential  using  1993  data  to 
be  effective  for  services  fiu-nished 
beginning  January  1, 1995.  To  avert 
concern  about  the  statistical  validity  of 
the  data  for  low-volume,  procedures,  we 
proposed  to  exclude  any  procedure 
performed  fewer  than  100  times 
annually.  If  the  procedure  is  part  of  a 
"family"  of  codes  that  is  otherwise  on 
the  site-of-service  payment  differential 
hst.  we  proposed  to  include  it  even  if 
the  volume  is  less  than  the  100- 
procedure  threshold.  (The  previous  list 
excluded  all  procedures  with  voliunes 
less  than  1,000  in  1989.) 

In  the  November  1991  final  rule  (56 
FR  59595).  we  agreed  that  the  site-of- 
service  limitation  should  not  be  applied 
to  services  that  were  on  the  list  of 
approved  procedures  for  ambulatory 
surgical  centers  (ASCs)  published  in  the 
Federal  Register.  Therefore,  we 
proposed  to  add  certain  procedures  to 
the  list  of  services  subject  to  the  site-of- 
ser\ice  payment  differential  that  we  had 
proposed  for  removal  from  the  list  of 
approved  ASC  procedures.  The 
proposed  notice  listing  the  proposed 
deletions  from  the  ASC  list,  "Proposed 
Additions  to  and  Deletions  from  the 
Current  List  of  Covered  Procedures  for 
Ambulatory  Surgical  Centers,"  was 
published  in  the  Federal  Register 
December  14. 1993  (58  FR  65357). 

Comment:  A  number  of  commenters 
objected  to  the  general  amount  of  the 
payment  tor  practice  expenses.  Many 
believed  that  the  current  payments  for 
practice  expenses  are  undervalued  and 
that  the  actual  practice  costs  should  be 
used.  Other  commenters  objected  to  the 
percentage  reduction  we  apply  to 
practice  expense  for  services  not 
performed  in  a  physician's  office,  and 
others  objected  to  the  methodology  used 
to  calculate  practice  expenses  in  the 


November  1991  final  rule  (56  FR  59502). 
Some  commenters  requested  a  review  of 
practice  costs  in  different  settings  as  a 
way  to  determine  more  accurately 
whether  a  site-of-service  reduction 
should  be  imposed  and  to  determine 
more  accurately  the  percentage 
reduction.  Some  commenters  believed 
that  there  is  no  difference  in  practice 
costs  between  the  hospital  site-of- 
service  and  the  office  site-of-sen,ice. 

Response:  Section  1848(c)(2)(C)  of  the 
Act  sets  forth  the  requirements  for  the 
payment  for  practice  expenses.  This 
section  of  the  Act  requires  that  we 
derive  the  practice  expenses  from 
average  allowed  charge  data  for  CY 
1991.  The  Social  Security  Act 
Amendments  of  1994,  Public  Law  103- 
432),  enacted  on  October  31,  1994. 
require  us  to  determine  practice  expense 
components  of  RVUs  according  to  the 
relative  resources  involved  with 
furnishing  the  service.  Until  that  system 
is  implemented  in  January  1998,  we  are  . 
bound  by  the  current  requirements  for 
payment  for  practice  expenses. 

Comment:  Several  commenters  were 
concerned  about  the  safety  of 
performing  services  on  the  site-of- 
service  payment  differential  list  in  their 
offices.  As  evidence,  several 
commenters  cited  the  fact  that  if 
anesthesia  is  used  in  some  procedures, 
the  procedures  should  not  be  performed 
in  a  physician's  office.  Other 
commenters  believed  that  our  policy  to 
have  a  payment  reduction  based  on.  the 
site  of  ser\'ice  would  steer  patients  to 
have  procedures  performed  in  an 
inappropriate  setting. 

Response:  We  select  the  procedures 
on  the  site-of-service  pa\Tnent 
differential  list  based  on  the  fact  that 
they  are  already  performed  in  a 
physician  office  more  than  50  percent  of 
the  time.  We  used  data  from  CY  1993  as 
the  basis  for  deiermining  whether  a 
procedure  met  the  50  percent  criterion. 
We  recognize  that  procedures  are  not 
always  performed  in  a  physician  office, 
and  it  is  not  the  purpose  of  this  policy 
to  dictate  where  a  physician  should 
perform  the  service.  We  anticipate  that 
physicians  would  consider  the  welfare 
of  the  beneficiary  in  selecting  the  site  al 
which  to  perform  the  service. 

Some  of  the  commenters  cited 
specific  services  that  they  believed 
could  not  be  perfonned  in  physician 
offices  at  any  time.  Based  on  those 
comments  and  further  review  of  our 
data,  we  have  determined  that  the 
follo\ving  six  procedures  are  not 
physician  office  procedures:  CPT  codes 
31040  (pterygomaxillary  fossa  surgery, 
any  approach).  33415  (resection  or 
incision  of  subvalvular  tissue  for 
discrete  subvalvular  aortic  stenosis). 


334^0  (valvotoray.  miL-al  valve:  closed 
heart),  40700  (plastic  repair  of  cleft  lip/ 
nasal  deformity:  primarv,  partial  or 
complete,  unilateral).  43420  (closure  of 
esophagostomy  or  fistula:  cervical 
approach),  and  61000  (subdural  tap 
through  fontanelle.  or  suture,  infant, 
unilateral  or  bilateral:  initial).  Therefore, 
we  are  removing  them  from  the  site-of- 
service  payment  differential  list. 
Comment:  Several  commenters 
believed  that  there  are  inconsistencies 
in  the  appUcation  of  the  site-of-service 
payment  differential  to  individual  codes 
within  a  family  of  similar  services.  They 
noted  that,  in  some  cases,  one  code  in 
a  family  is  subject  to  the  site-of-service 
reduction  and  other  codes  in  the  family 
are  not. 

Response:  In  general,  we  agree  that  a 
consistent  application  of  the  site-of- 
service  payment  differential  across 
families  of  similar  services  would 
reduce  what  appear  to  be  anomalous 
payment  poficies.  However,  we  do  not 
believe  that  procedures,  particularly 
high  volume  procedures,  that  are 
performed  more  than  50  percent  of  the 
time  in  a  physician's  office  should  be 
exempted  from  the  list  simply  because 
other  procedures  in  the  family  are  not 
on  the  list.  Nonetheless,  we  have 
addressed  part  of  the  problem  of 
inconsistencies  within  a  family  of 
Services  by  excluding  some  of  the 
procedures  performed  fewer  than  100 
times  during  the  year  from  the  site-of- 
service  payment  differential  list. 
Comment:  Several  commenters 
objected  to  the  inclusion  of  the 
following  codes:  CPT  codes  95880 
(cerebral  aphasia  testing)  and  95881 
(cerebral  developmental  testing)  as 
inconsistent  with  our  policy  of 
exempting  psychotherapy  services  from 
the  site-of-service  pa\-me'nt  differential 
list. 

Response:  The  commenters  c:orrectly 
stated  that  psychotherapy  codes  are 
excluded  firom  the  site-of-service  list; 
however,  the  two  codes  fisted  are  not 
psychotherapy  codes.  They  are 
diagnostic  tests.  Therefore,  we  are 
retaining  CPT  codes  95880  and  95881 
on  the  site-of-service  list. 

Comment:  Commenters  questioned 
specific  codes  that  were  proposed  for 
inclusion  on  the  site-of-service  pavment 
differential  list.  Many  of  the 
commenters  referred  to  codes  that  are 
used  as  miscellaneous  codes  or  codes 
for  otherwise  unidentified  services, 
such  as  CPT  codes  21499  (unlisted 
musculoskeletal  procedure,  head). 
69949  (unlisted  procedure,  inner  ear). 
69979  (unlisted  procedure,  temporal 
bone,  middle  fcssa  approach),  and 
90749  (unlisted  immunization 
procedure).  A  number  of  commenters 
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believed  that  carrier-priced  codes,  that 
is,  codes  that  do  not  have  nationally 
publislied  RVUs,  should  not  be  subject 
to  the  site-of-service  reduction. 

Response:  We  agree  with  these 
commenters  and  are  removing  codes 
that  do  not  have  nationally  published 
RVUs.  We  inadvertently  included  most 
of  those  codes  in  the  proposed  list  of 
procedures  subject  to  the  site-of-service 
payment  differential.  We  are,  therefore, 
removing  CPT  codes  21499,  69949, 
69979,  and  90749  from  the  Ust. 

Comment:  One  commenter  objected  to 
the  deletion  of  the  following  CPT  codes 
from  the  ASC  list:  CPT  codes  11403, 
11423, 11443  (excision  of  benign  skin 
lesions):  CPT  codes  11603, 11623. 11643 
(excision  of  maUgnant  skin  lesions); 
CPT  code  1 2052  (layer  of  closure  of 
wounds  of  face,  ears,  eyelids,  nose,  lips 
and/or  mucous  membranes,  2.6  cm  to 
5.0  cm);  CPT  code  45330 
(sigmoidoscopy,  flexible;  diagnostic, 
with  or  without  collection  of 
specimen(s)  by  brushing  or  washing 
(separate  procedure));  and  CPT  code 
65860  (severing  adhesions  of  anterior 
segment,  laser  technique  (separate 
procedure)). 

Response:  Our  proposal  concerned 
only  the  application  of  the  site-of- 
service  payment  differential,  not 
changes  to  the  ASC  list.  As  referenced 
earlier  in  this  section,  we  published  a 
separate  notice  on  proposed  additions 
and  deletions  of  procedures  on  the  ASC 
Ust  in  the  December  14, 1993  proposed 
notice  (58  FR  65357). 

Final  Decision:  TTie  site-of-service  list 
for  1995  appears  in  Addendum  F  of  this 
final  rule.  All  additions  to  the  list  are 
identified  by  an  asterisk. 

G.  Bundled  Services 

1.  Generation  and  bfiterpretation  of 
Automated  Data  (CPT  Codes  78890  and 
78891} 

We  proposed  to  bundle  payment  for 
CPT  codes  78890  and  78891  into  the 
payment  for  the  primary  procedure  and 
assign  a  "B"  status  indicator  to  show 
that  payment  would  be  bundled  into  the 
payment  for  another  ser\'ice.  We 
proposed  to  redistribute  the  RVUs 
associated  with  CPT  codes  78890  and 
78891  across  all  codes. 

Comment:  A  number  of  commenters 
noted  that  payment  for  CPT  codes  78890 
and  78891  should  not  be  allowed  when 
the  generation  and  interpretation  of 
quantitative  data  is  inherent  in  the  ^ 
primary  procedure,  such  as  myocardial 
perfusion  imaging.  However,  they 
believed  payment  for  these  codes 
should  be  allowed  when  the  procedure 
is  nonquantitdtive.  The  commenters 
maintained  that, CPT  codes  clearly 


distinguish  codes  that  include 
quantitative  analysis  work  and  codes 
that  are  nonquantitative.  Further,  the 
comment  ers  argued  that  the  work  RVUs 
for  primj  ry  procedures  in  which 
quantitat  ve  analysis  is  not  always  done 
do  not  include  payment  for  the 
generaticm  and  interpretation  of 
quantitat  ve  data. 

Respoi  \se:  We  do  not  agree  that  the 
CPT  cod  s  clearly  distinguish  between 
codes  thi  t  include  quantitative  analysis 
and  codi  s  that  do  not.  In  fact,  we 
believe  t  lat  the  lack  of  clarity  in  the 
CPT  cod  ts  has  contributed  to  the 
incorred  use  of  these  codes  in  various 
parts  of  Ipe  country. 

Severd  commenters  identified  CPT 
code  78^  60  (myocardial  perfusion 
imaging'  as  being  "quantitative."  Thus, 
commen  ers  believed  the  additional 
reportin    of  CPT  code  78890  or  78891 
would  b  I  inappropriate.  However,  CPT 
code  78^  60  and  odiers  like  it  are  not 
defined  i  is  "quantitative."  Rather,  they 
are  defir  ed  as  "quantitative  or 
qualitati  re."  Thus,  the  commenters' 
belief  th  it  we  should  foreclose  use  of 
CPT  cod  3S  78890  and  78891  when  a 
given  study  is  quantitative  cannot  be 
implemented  easily  if  the  codes  cited  by 
the  commenters  describe  quantitative  or 
qualitative  studies. 

In  resf  onse  to  conunenters'  concerns 
that  buridling  CPT  codes  78890  and 
78891  wbuld  fail  to  recognize  the  added 
work  as)  ociated  with  the  generation  of 
automat  id  data,  we  note  that  the  work 
RVUs  ol  these  codes  are  only  0.05  and 
0.10,  res  pectively.  We  believe  this 
amount  pf  work  is  within  the  range  of 
work  asiociated  with  the  payment  for 
any  of  tie  primary  procedures  and  a 
policy  tlat  would  allow  CPT  codes 
78890  atd  78891  to  be  used  with  some 
codes  bilt  not  others  is  not  justified. 

Comn  ent:  One  commenter  expressed 
concern  that  we  did  not  make  sufficient 
efforts  ti  I  investigate  and  correct 
inappro  )riate  billing  practices  before 
suggesti  ig  that  payment  for  generating 
and  int(  rpreting  quantitative  data  be 
bundle(  into  payments  for  primary 
procedu  res. 

Respi  nse:  Medicare  charge  data  show 
that  the  incorrect  use  of  CPT  codes 
78890  a  id  78891  has  led  to 
inappra  )riate  claims  and  duplicate 
paymer  s  to  physicians.  It  is  our 
respond  bility  to  ensure  that  payments 
under  t  e  physician  fee  schedule  are 
made  fc  r  distinct  physicians'  services. 
.  In  genei  al,  we  do  not  allow  separate 
paymer  I  for  calculations  or  the  use  of 
comput  irs  to  analyze  data.  Upon  review 
of  the  ci  >mments  received,  we  believe 
that  the  e  are  sufficient  reasons  to 
bundle  layrtient  for  CPT  codes  78890 


and  78891  into  the  payment  for  the 
primary  procedure. 

Final  Decision:  We  will  assign  a  "B" 
status  indicator  to  CPT  codes  78890  and 
78891.  Payment  for  these  services  will 
be  bundled  into  payments  for  the 
primary  procedure.  We  will  redistribute 
the  RVUs  associated  with  CPT  codes 
78890  and  78891  across  all  other  codes 
in  the  nuclear  medicine  section  of  the 
CPT  Manual  (CPT  codes  78000  through 
78999). 

2.  Noninvasive  Ear  or  Pulse  Oximetry 
(CPT  Code  94760) 

We  proposed  to  bundle  payment  for 
CPT  code  94760  into  the  payment  for 
the  larger  procedure  that  required  the 
pulse  oximetry  test  and  assign  a  "B" 
status  indicator  to  show  that  payment 
would  be  bundled  into  the  payment  for 
another  service.  Because  pulse  oximetry 
may  be  performed  in  conjunction  with 
a  variety  of  physician  services,  we 
proposed  to  implement  this  in  a  budget- 
neutral  manner  by  redistributing  the 
current  RVUs  across  all  services. 

Comment:  Several  conunenters 
opposed  the  proposal  not  to  allow 
separate  payment  for  CPT  code  94760 
(noninvasive  ear  or  pulse  oximetry  for 
oxygen  saturation;  single 
determination).  These  conunenters 
argued  that  there  are  vafid  situations  in 
which  pulse  oximetry  is  performed  in  a 
stand-alone  fashion  and  not  as  part  of  a 
larger  procedure. 

Response:  As  a  result  of  our  review  of 
the  comments  on  this  issue,  we  have 
decided  not  to  implement  this  proposal. 
We  agree  that  there  are  certain 
situations  in  which  the  measurement  of 
oxygen  saturation  is  required  to 
demonstrate  the  need  for  covered 
medical  therapies.  In  these  cases,  we 
recognize  that  noninvasive  ear  or  pulse 
oximetry  may  not  be  furnished  in 
addition  to  another  service,  such  as  an 
office  visit  or  procedure.  We  believe, 
however,  that  noninvasive  pulse 
oximetry  is  a  simple  monitoring  test  that 
is  sometimes  performed  as  part  of  a 
larger  procedure.  We  may  reconsider 
this  proposal  in  the  future. 

Final  Decision:  We  have  decided  to 
continue  to  allow  separate  payment  for 
CPT  code  94760  under  the  physician  fe« 
schedule. 

H.  RVUs  for  Doppler  EchocardiographY 
(CPT  Code  93325) 

As  a  result  of  comments  received 
about  the  distribution  of  RVUs  to  the 
professional  component  (PC)  that 
resulted  from  the  1993  refinement 
process,  we  proposed  to  redistribute  the 
RVUs  assigned  to  Doppler  color  flow 
velocity  mapping  (CPT  code  93325). 
The  result  of  our  proposal  would  be  an 
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increase  in  the  practice  expense  and 
malpractice  expense  RVUs  of  the 
technical  component  of  the  code  and  a 
decrease  in  the  practice  expense  RVUs 
of  the  professional  component  of  the 
code. 

Comment:  Two  Medicare  carriers 
agreed  with  the  proposal.  Another 
carrier  had  no  comment  on  the  specific 
proposal  but  indicated  that  the  RVUs  for 
all  echocardiography  codes  should  be 
reviewed  for  consistency  with  other 
similar  ultrasonography  codes.  The 
carrier  pointed  out  that  cardiac 
ultrasonography  (echocardiographs) 
does  not  include  Doppler  color  flow 
velocity  mapping  (CPT  code  93325) 
(and.  thus,  separate  billing  for  CPT  code 
93325  is  permitted),  while  the  CPT 
indicates  that  duplex  scans  include  this 
service.  The  carrier  suggested  that  the 
RVUs  for  CPT  code  93325  be  bundled 
into  all  the  appropriate  codes  that 
would  then  be  given  a  bundled  (B) 
status  indicator. 

Response:  We  disagree  with  the 
suggestion  for  bundling  the  RVUs  for 
CPT  code  93325  into  the 
echocardiography  codes  at  this  time 
because  it  would  be  contrary  to  the  CPT 
codes  and  because  echocardiography 
procedures  may  be  performed  without 
Doppler  color  flow  velocity  mapping. 
We  understand  the  carrier's  point  about 
the  technical  component  (TC)  RVUs 
assigned  to  the  two  groups  of  procedure 
codes  in  that  the  assigned  RVUs  do  not 
clearly  reflect  which  codes  include  the 
Doppler  technology;  however,  these 
,  RVUs  were  established  from  historical 
data  in  accordance  with  the  statute.  We 
believe  that  any  changes  in  TCs 
generally  must  await  statutory  changes. 
The  Social  Security  Act  Amendments  of 
1994  require  us  to  estabfish  practice 
expense  RVUs  according  to  a  resource- 
based  methodology.  This  change  will  be 
effective  for  services  performed  on  or 
after  January  1. 1998. 

Comment:  Several  commenters. 
including  physician  specialty 
organizations,  objected  to  our  proposal 
to  redistribute  a  substantial  portion  of 
the  practice  expense  and  malpractice 
expense  RVUs  assigned  to  the  PC  of  CPT 
code  93325  in  1993  and  1994  to  the  TC 
of  the  procedure  in  1995.  The  AMA 
supported  the  views  of  the  specialty 
groups.  The  commenters  made  the 
following  observations: 

•  The  proposal  would  result  in  a 
significant  savings  "windfall"  for  HCFA 
of  fit)m  $7.4  to  $9.4  million  in  1995 
because  Medicare  carriers  do  not  make 
TC  payments  for  services  furnished  in 
hospital  inpatient  settings. 

•  The  PC  payment  would  be 
inadequate  to  compensate  physicians 


for  the  time,  skill,  and  effort  involved  in 
the  procedure. 

•  The  proposed  0.04  practice  expense 
RVUs  do  not  compensate  the  physician 
for  the  cost  of  equipment,  personnel, 
and  supplies.  The  ratio  between  TC  and 
PC  should  be  60/40. 

•  The  majority  of  the  malpractice 
expense  RVUs  should  be  assigned  to  the 
PC. 

•  There  should  be  a  3-year  transition 
to  mitigate  the  effect  of  the  reallocation. 

•  Any  redistribution  of  practice 
expense  RVUs  should  await 
implementation  of  a  resource-based 
practice  expense  methodology. 

Response:  The  circumstances 
pertaining  to  changes  to  the  RVUs 
assigned  to  CPT  code  93325  are  imique. 
We  do  not  believe  that  our  proposal  to 
correct  a  mistake  should  be  used  as  an 
opportunity  to  attack  the  general 
methodology  for  calculating  practice 
expense  and  malpractice  expense  RVUs. 
For  1992.  CPT  code  93325  was 
designated  as  a  TC-only  code,  and  the 
established  fee  schedule  policy  was  that 
any  physician  work  involved  in  CPT 
code  93325  was  payable  through  the  PC 
of  the  associated  echocardiography 
procedure  code. 

As  part  of  the  1992  RVU  refinement 
process,  we  determined  that  CPT  code 
93325  required  additional  physician 
work.  thus.  0.07  RVUs  were  established 
to  recognize  this  work  for  the  1993  fee 
schedule.  The  decision  reflected  a 
determination  that  the  1992  policy 
should  be  modified  to  recognize  that 
some,  but  not  all.  of  the  additional 
physician  work  associated  with  CPT 
code  93325  was  payable  through  the 
associated  echocardiography  procedure 
code.  Unfortunately,  the  practice 
expense  and  malpractice  expense  RVUs 
were  distributed  in  the  same  way  as 
would  have  been  the  case  with  other 
procedure  codes  that  have  a  PC  and  a 
TC.  We  did  not  take  into  account  that, 
in  this  unique  situation,  a  very  modest 
PC  was  created  out  of  what  previously 
had  been  a  TC-only  code.  While  the  " 
change  had  no  effect  on  global 
(combined  service)  billings  for 
procedures  from  physicians'  offices,  it 
had  the  significant,  unintended  effect  of 
overpaying  billers  of  the  PC  and 
underpaying  billers  of  the  TC. 

We  did  not  propose  this  change  to 
achieve  "windfall"  savings.  Rather,  after 
having  received  no  payment  for  the  PC 
of  this  code  in  1992,  PC  billers  of  this 
ser\'ice  received  the  "windfall"  in  1993 
and  1994  at  the  expense  of  freestanding 
TC  billers.  Further,  we  see  no  reason  to 
transition  an  excessive  past  payment 
over  3  years;  the  TC  billers  whose 
payments  were  cut  in  half  over  the  2- 


year  period  did  not  receive  a  similar 
transition. 

In  response  to  the  comment  that  the 
payment  would  be  inadequate  to 
compensate  physicians  for  the  time, 
skill,  and  effort  involved  in  the 
procedure,  we  note  that  the  practice 
expense  and  malpractice  expense  RVUs 
are  not  designed  to  provide  payment  for 
these  factors.  These  are  elements  of 
physician  work  payable  through  the 
0.07  work  RVU  component  of  CPT  code 
93325  and  the  element  representing 
physician  work  in  the  associated 
echocardiography  procedure  code. 

In  response  to  the  comment  that  the 
proposed  practice  expense  RVUs  would 
be  insufficient  to  cover  equipment, 
personnel,  and  supply  costs,  we 
maintain  that,  in  the  case  of  procedures 
having  TCs,  the  payment  for  these 
elements  are  made  through  the  TC.  not 
the  PC.  These  elements  of  cost  are  what 
the  TC  represents. 

In  response  to  the  comment  that  the 
majority  of  the  malpractice  expense 
RVUs  should  be  assigned  to  the  PC.  we 
note  that  suppliers  also  have  fiabihty 
insurance  costs,  and  we  beUeve  that, 
given  the  circumstances  under  which 
the  PC  for  this  code  was  created,  the 
appropriate  approach  is  to  relate  the 
malpractice  RVUs  to  the  proportion  the 
created  physician  work  element  bore  to 
theTC 

Finally,  with  respect  to  the  comment 
that  any  redistribution  of  practice 
expense  RVUs  should  await 
implementation  of  a  resource-based 
practice  expense  methodology,  we 
beUeve  that  we  may  correct  errors  that 
we  have  made  in  calculating  the 
components  of  the  global  service. 

Fine}  Decision:  We  are  adopting  our 
proposal  to  redistribute  the  R\'Us  for 
CPT  code  93325  as  described  in  the 
proposed  rule  (59  FR  32769)  effective 
for  services  furnished  beginning  |anuar>' 
1, 1995. 

/.  Nuclear  Medicine 

Based  on  recommendations  from  the 
American  College  of  Nuclear  Phvsicians 
and  The  Society  of  Nuclear  Medicine 
we  proposed  that  CPT  modifier  -  51  for 
multiple  procedures  be  used  when  it  is 
necessary  to  perform  a  whole  body 
planar  study  before  a  SPEfer  study  is 
performed,  both  to  determine  if 
tomography  is  needed  and^b  deduce  the 
region  to  be  selectively  imaged.  This 
would  resuh  in  full  fee  schedule 
payment  for  the  procedure  with  the 
highest  payment  level  and  a  50-percent 
paymentfor  the  second  procedure. 

Comment:  We  received  few  comments 
on  this  proposal.  The  comments  from 
individual  physicians  and  physicians 
organizations  ranged  from  support  of 
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the  proposal  to  stating  that  the  planar 
and  SPECT  studies  involved  different 
equipment  that  do  not  produce  the  type 
of  savings  usually  associated  with 
multiple  procedures.  The  commenter 
making  the  latter  point  indicated  that 
the  PCs  of  these  procedures  could 
reflect  some  economy  of  scale  but  that 
payment  of  the  full  fee  schedule  amount, 
w?s  the  preferred  alternative  to  the 
proposed  policy. 

Response:  Under  the  physician  fee 
schedule  policy,  surgical  services 
furnished  on  the  same  date  are  subject 
to  a  multiple  procedure  payment 
adjustment  and  the  CPT  codes  to  which 
this  adjustment  apply  have  a  "1" 
indicator  in  the  appropriate  field  of  the 
physician  fee  schedule  database. 
However,  in  the  case  of  diagnostic  tests, 
that  field  generally  shows  an  indicator 
of  "0,"  indicating  that  the  multiple 
procedure  adjustment  does  not  apply, 
and  Part  B  Medicare  carriers  generally 
pay  in  full  for  diagnostic  tests 
performed  on  the  same  date  as  long  as 
each  test  is  medically  necessary.  If  a 
carrier  determined  that  a  test  was  not 
medically  necessary  because  it 
duplicated  another  test  previously 
performed,  the  payment  for  the 
additional  test  would  be  denied  in  full. 
As  this  proposal  was  presented  to  us, 
there  was  a  need  to  clarify  to  Medicare 
carriers  that  these  procedures  did  not 
necessarily  duplicate  one  another  when 
performed  on  the  same  date  because 
there  were  valid  medical  reasons  to 
perform  both  of  these  procedures  one 
after  the  other.  We  agree  with  the 
suggestion  and  are  adopting  the 
proposal.  Regarding  the  comment  that 
there  is  more  reason  to  apply  this  policy 
to  only  the  PCs  of  these  procedures 
because  the  TCs  utilize  different 
technologies,  we  note  that,  since 
approximately  90  percent  of  these 
procedures  are  performed  in  a  hospital 
setting,  only  the  professional 
component  is  billable  to  the  carrier. 
Therefore,  although  we  are  applying  this 
policy  to  global,  PC,  and  TC  billings,  the 
major  impact  of  the  policy  will  be  on 
PCs. 

Comment:  A  Medicare  carrier  asked  if 
the  instructions  implementing  this 
proposal  would  require  extensive 
system  changes.  The  carrier  indicated 
that  if  these  services  were  assigned  a 
multiple  surgery  indicator  of  "1"  and 
the  multiple  procedure  reduction 
applied  when  one  service  is  billed  with 
another  procedure  with  the  same 
indicator,  application  of  the  multiple 
surgery  reduction  would  be  relatively 
easy. 

Response:  Our  policy  will  not  require 
extensive  systems  changes.  We  will 
assign  a  multiple  surgery  indicator  on 
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our  datat  ase  as  suggested  by  the 
comment  sr. 

Final  I  ecision:  We  are  adopting  the 
proposal  or  services  furnished  on  or 
after  Jani  ary  1, 1995.  We  may  wish  to 
consider  applying  this  "multiple 
procedui  >"  policy  to  other  diagnostic 
tests  in  I  e  future. 


1.  Hospi 
Same 
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/.  End-St  ige  Renal  Disease  (ESRD) 

Inpatient  Dialysis  on  the 
as  an  Evaluation  and 
Manager  lent  Service 

We  pr(  posed  to  pay  for  either  an 
evaluatic  n  and  management  code  or  an 
inpatient  dialysis  code  (CPT  codes 
90935  th  ough  90947),  but  not  both,  on 
the  same  day.  We  proposed 
impleme  nting  the  policy  in  a  budget 
neutral  i  lanner  by  redistributing  the 
payment  for  an  evaluation  and 
manager  lent  service  performed  on  the 
same  da;   as  dialysis  into  the  payment 
for  the  d  alysis  service.  We  proposed  to 
determii  e  the  current  evaluation  and 
manager  lent  payment  allowed  when 
dialysis  ind  an  evaluation  and 
manager  lent  service  are  performed  on 
the  sam«  day.  We  would  make  the 
appropr  ate  adjustments  to  the  work, 
practice  expense,  and  malpractice 
expense  RVUs  to  each  of  the  four 
dialysis  :odes  so  that  the  payments 
remain  I  udget  neutral. 

Comn  ent:  Most  commenters  objected 
to  incor  lorating  payment  for  evaluation 
and  mar  agement  services  on  the  same 
day  as  ii  patient  dialysis  into  the 
paymen  for  the  dialysis.  Most  of  these 
commer  ters  misunderstood  our 
proposa  ,  believing  that  payment  for  the 
evaluati  )n  and  management  service 
would  b  3  eliminated  altogether.  Others 
believec  that  we  contended  that 
hospita!  visits  are  not  necessary  on  the 
same  da  y  as  dialysis.  Some  commenters 
indicate  J  that  inpatient  dialysis  is  not 
an  evali  ation  and  management  service 
bat  a  pr  )cedure  and,  therefore,  should 
not  be  b  indled  with  other  evaluation 
and  mai  lagement  services.  Many 
commei  ters  described  the  complex 
medica  details  of  a  dialysis  patient 
underg(  ing  the  dialysis  process,  yet 
characti  rized  their  own  involvement  as 
medica  evaluation  and  decision- 
making Others  said  that  the  other 
evaluat  on  and  management  services  are 
not  rela  ed  to  the  dialysis  service. 
Comme  iters  also  indicated  that  without 
clear  ev  dence  of  inappropriate  billing 
.  of  exce!  sive,  unnecessary  hospital 
visits,  t  le  policy  should  not  be  changed. 
Others  aid  that  denying  the 
nephro  ogists'  hospital  visits  will  only 
lead  to  :oncurrent  care  billing  by  other 
special  sts. 


Response:  This  proposal  is  consistent 
with  the  way  other  evaluation  and 
management  services  for  physicians  are 
paid  in  that  we  allow  payment  for  only 
one  subsequent  hospital  visit  code  per 
date  regardless  of  the  number  of  actual 
encounters  on  that  day.  The  RVUs  for 
these  codes  were  increased  in 
recognition  of  the  fact  that  some 
patients  need  more  than  one  encounter 
per  day.  We  are  not  eliminating 
payment  for  medically  necessary 
physicians'  services.  We  are  simply 
paying  for  them  in  a  different  way  by 
including  these  payments  in  the  fee 
schedule  amount  for  inpatient  dialysis. 
We  do  not  agree  that  the  physician's 
involvement  during  an  inpatient 
dialysis  is  appropriately  characterized 
as  a  procedure.  "The  commenters  who 
addressed  this  indicated  that  their  work 
during  dialysis  was  medical  evaluation 
and  decision-making.  This  follows  our 
general  policy  of  allowing  payment  for 
only  one  inpatient  evaluation  and 
management  service  ^amished  by  the 
same  physician  on  the  same  date  of 
service. 

Comment:  Some  commenters  agreed 
that  subsequent  hospital  visits  furnished 
on  the  same  day  as  inpatient  dialysis 
should  not  be  billed,  but  that  the 
following  services  should  be  separately 
billable:  an  initial  hospital  visit, 
consultations,  care  furnished  on  the  day 
of  discharge,  and  all  surgical  procedures 
(for  example,  the  insertion  of  a  catheter) 
While  most  commenters  did  not  agree 
with  our  proposal,  they  stated  that  if 
some  of  the  evaluation  and  management 
services  are  bundled,  we  should  at  least 
maintain  these  particular  services  as 
separately  billable. 

Response:  We  agree  with  part  of  this 
comment  and  have  decided  to  modify 
our  proposal  accordingly.  We  did  not 
propose  bundling  surgical  procedures 
and  intend  for  them  to  remain 
separately  billable. 

Final  Decision:  As  a  result  of  our 
review  of  the  comments  on  this  issue, 
we  have  modified  our  proposal.  Instead 
of  bundling  payment  for  all  evaluation 
and  management  services  performed  on 
the  same  date  as  inpatient  dialysis  into 
the  payment  for  the  dialysis  service,  we 
will  bundle  payment  for  selected 
evaluation  and  management  services. 
We  will  bundle  payment  for  subsequent 
hospital  visits  (CPT  codes  99231 
through  99233)  and  follow-up  inpatient 
consultations  (CPT  codes  99261  through 
99263)  into  the  fee  schedule  amounts 
for  inpatient  dialysis  (CPT  codes  90935 
through  90947).  We  are  implementing 
this  proposal  using  the  methodology 
described  in  the  proposed  rule  (59  FR 
32770).  We  increased  the  RVUs  of  the 
inpatient  dialysis  codes  in  proportion  to 
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the  dollars  spent  for  these  evaluation 
and  management  codes  billed  on  behalf 
of  the  same  patient  on  the  same  date  by 


the  same  physician.  The  adjusted  RVUs 
are  as  follows: 


CPT  code 


90935 
90937 
90945 
90947 


)No& 


^22 

2.11 
1.28 
2.16 


Practice 
expense 


1.49 
2.65 
1.27 
2.09 


IWlat- 
practice 
expense 


0.1 
0.18 
0.08 
0.14 


Total 


2.81 
4.94 
2.63 
4.39 


The  practice  expense  RVUs  for  CPT 
code  90937  reflect  the  adjustment 
required  by  the  section  13513  of  OBRA 
'93  that  requires  us  to  apply  an 
adjustment  to  practice  expense  RVUs  for 
services  for  which  practice  expense 
RVUs  exceed  128  percent  of  the  work 
RVUs  and  that  are  performed  less  than 
75  percent  of  the  time  in  an  office 
setting. 

Carriers  will  be  instructed  not  to  pay 
a  physician  for  both  dialysis  and  a 
subsequent  hospital  visit  or  a  follow-up 
inpatient  consultation  on  the  same  date 
of  service.  We  will  allow  separate 
billing  and  payment  for  an  initial 
hospital  visit  (CPT  codes  99221  through 
99223),  an  initial  inpatient  consultation 
(CPT  codes  99251  through  99255).  and 
a  hospital  discharge  service  (CPT  code 
99238)  when  billcHd  on  the  same  date  as 
an  inpatient  dialysis  service  (CPT  codes 
90935  through  90947).  We  will  continue 
to  prohibit  more  than  one  inpatient 
dialysis  service  per  date  since  the  codes 
themselves  recognize  that  some  patients 
require  repeat  physician  evaluations  on 
a  given  date. 

2.  Payment  for  Outpatient  ESRD-Related 
Services  Under  the  Physician  Fee 
Schedule 

We  proposed  to  include  the  monthlv 
capitation  pa>Tnent  (MCP)  (CPT  codes 
90918  through  90921)  under  the 
physician  fee  schedule.  We  did  not 
propose  RVUs  for  these  codes.  Rather, 
we  requested  comments  from 
nephrologists  and  other  interested 
parties  on  the  work  RVU  for  this  service 
and  the  basis  for  their 
recommendations.  We  also  requested 
that  RUC  consider  the  MCP  for  purposes 
of  recommending  a  work  RVU.  We 
proposed  to  base  the  practice  expense 
and  malpractice  expense  RVUs  on 
current  payment  allowances  by 
applying  the  nephrologists'  practice 
expense  shares  to  the  current  allowance. 
We  proposed  applying  the  nonsurgical  ' 
update  to  these  codes. 

Comment:  Most  commenters  agreed 
that  the  MCP  should  be  included  in  the 
physician  fee  schedule,  but  supported 
the  values  recommended  by  RUC. 


Response:  HCFA's  CMD  panel 
considered  the  RUC  recommendation 
and  adjusted  the  RUC  value  to 
correspond  to  what  the  CMDs  believed 
to  be  the  amount  of  physician  work  for 
the  typical  chronic  outpatient 
maintenance  dialysis  patient.  A 
complete  discussion  of  the  development 
of  RVUs  for  these  codes  appears  in 
section  V. 

Comment:  Some  commenters  stated 
that  the  bundle  of  services  included  in 
the  MCP  should  be  specifically  defined 
before  final  RVUs  for  the  MCP  are 
assigned. 

Response:  Services  included  in  the 
MCP  are  defined  in  §  414.314.  This 
definition  of  services  was  first 
published  in  the  Code  of  Federal 
Regulations  (CFR)  in  the  context  of  the 
former  Alternate  Reimbursement 
Method  (ARM),  which  was  the 
predecessor  of  the  present  MCP, 
implemented  in  1983.  This  definition 
provides  that  all  outpatient  services 
related  to  the  treatment  of  the  patient's 
renal  (ESRD)  condition  and  any  service 
furnished  during  a  visit  that  was 
necessitated  by  the  patient's  renal 
condition  are  included  in  the  MCP.  The 
MCP  is  intended  to  be  a  global  payment 
including  all  physicians'  services 
related  to  the  treatment  of  the  patient's 
ESRD  condition  during  a  month. 

Final  Decision:  We  will  pay  for  CPT 
codes  90918  through  90921  under  the 
Medicare  physician  fee  schedule  for 
services  performed  on  or  after  January'  1, 
1995.  as  we  proposed  in  our  June  1994 
proposed  rule.  In  addition,  we  will  pay 
for  CPT  code  90922  under  the  physician 
fee  schedule  because  it  represents  the 
daily  equivalent  of  the  monthly  MCP 
codes.  We  are  estabhshing  the  interim 
values  that  are  discussed  in  Section  V 
of  this  notice. 

We  will  implement  this  proposal  in  a 
budget  neutral  manner  and  will  apply 
the  nonsurgical  update  to  these  codes. 
We  will  transition  payment  to  the  fee 
schedule  over  2  years  using  a  blend  iu 
1995:  50  percent  will  be  the  full 
physician  fee  schedule  amount  and  50 
percent  will  be  the  historical  payment 


amount.  In  1996.  we  will  base  pajTnent 
on  the  full  fee  schedule  amount. 

K.  Therapeutic  Apheresis 

We  proposed  to  remove  the  physician 
ivork  RVUs  for  therapeutic  apheresis 
(CPT  code  36520)  and  consider  it  an 
"incident-to"  service  on  the  fee 
schedule  because  we  did  not  believe 
this  service  requires  physician  work  but 
rather  that  it  is  performed  by  staff  under 
the  direction  of  a  physician.  Moreover, 
because  this  procedure  is  usually 
performed  in  a  hospital  by  hospital  staff, 
payment  is  part  of  the  payment  to  the 
hospital.  We  proposed  to  assign  the 
following  RVUs  for  this  "incident-to" 
service:  practice  expense — 1.87; 
malpractice  expense — 0.12;  total 
RVUs— 1.99.  Under  our  proposal,  the 
code  could  be  billed  for  the  service  only 
if  it  is  performed  in  the  office. 

Comment:  Several  commenters 
expressed  concern  that  the  amount  of 
physician  work  involved  in  treating 
patients  receiving  therapeutic  apheresis 
was  unrecognized  by  HCFA. 
Commenters  gave  the  following 
examples  of  physician  responsibilities 
associated  with  therapeutic  apheresis: 

•  Physicians  must  evaluate  the 
patient  and  the  laboratory  data  to 
determine  if  the  procedure  is  indicated, 
educate  the  patient  regarding  treatment, 
and  obtain  informed  consent. 

•  Physicians  are 'usually  present 
during  portions  of  the  procedure  to 
wTite  orders,  decide  whether  to 
continue  treatment,  and  to  adjust 
treatment  parameters  such  as  plasma 
flow,  fluid  replacement,  and 
anticoagulation.  These  services  are 
beyond  the  current  scope  of  nursing 
practice. 

•  Physicians  may  be  present  for  the 
entire  procedure  depending  on  the 
patient's  condition,  response  to 
treatment,  and  whether  other 
therapeutic  apheresis  team  members  are 
present.  In  settings  in  which  the 
technical  procedure  is  performed  by  a 
medical  technician,  the  physician  is  in 
continuous  attendance. 

•  The  physician  must  be  available  to 
intervene  in  the  event  of  complications. 
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I     •  Physicians  are  responsible  for  the 
placement  of  the  vascular  access  device 
and  for  establishing  the  plan  for  site  and 
catheter  care. 

•  Physicians  must  evaluate  the 
patient  after  the  treatment,  document 
the  procedure  notes,  and  plan  for 
subsequent  care. 

A  number  of  commenters  described 
-  the  work  of  the  physician  as  involving 
evaluation,  management,  and 
consultation.  A  few  commenters  noted 
that  the  physician  work  involved  with 
therapeutic  apheresis  is  similar  to  the 
work  involved  with  inpatient  dialysis. 

Several  commenters  stated  that  the 
Medicare  coverage  rules  require,  for 
pajrment  to  be  allowed  for  services 
provided  in  a  nonhospital  setting,  that 
a  physician  be  present  during 
therapeutic  apheresis  to  perform 
medical  services  and  to  respond  to 
medical  emergencies,  that  each  patient 
be  under  the  care  of  a  physician,  and 
that  all  nonphysidan  services  be 
furnished  under  the  direct,  personal 
supervision  of  a  physician.  The 
respondents  stated  that  these 
requirements  demonstrated  the 
physician  work  required  with  the 
procedure. 

Response:  As  a  result  of  the  comments 
we  received  on  this  issue,  we  have 
decided  not  to  remove  the  physician 
work  RVUs  for  therapeutic  apheresis. 
We  agree  with  the  commenters  that 
therapeutic  apheresis  requires  physician 
work.  As  described  by  the  commenters, 
the  services  physicians  furnish  to 
patients  receiving  therapeutic  apheresis 
are  generally  evaluation  and 
management  services.  Thus,  we  believe 
that  the  policy  on  payment  for 
therapeutic  apheresis  should  be 
consistent  with  our  payment  policy  for 
inpatient  dialysis  services.  We  do  not 
believe  payment  should  be  made  for 
both  the  therapeutic  apheresis  code  and 
certain  other  evaluation  and 
management  codes  on  the  same  date.. 

Final  Decision:  As  a  result  of  our 
review  of  the  comments  on  this  issue, 
we  have  modified  our  proposed  policy. 
We  will  continue  to  allow  payment  for 
physician  work  RVUs  for  therapeutic 
apheresis  imder  Part  B  in  the  hospital 
and  nonhospital  settings.  However,  we 
will  not  permit  payment  for  both 
therapeutic  apheresis  and  certain 
evaluation  and  management  codes  on 
the  same  date.  SpeciHcally,  we  will  not 
allow  separate  payment  for  CPT  codes 
99211  through  99215  (estabUshed 
patient  office  or  other  outpatient  visits), 
99231  through  99233  (subsequent 
hospital  care)  and  99261  through  99263 
(follow-up  inpatient  consultations)  on 
the  same  date  that  CPT  code  36520 
(therapeutic  apheresis)  is  provided. 


However,  (  bysicians  furnishing 
therapeutic  apheresis  services  may 
choose  to  fa  .11  for  the  appropriate 
evaluation  tnd  management  visit  or 
consultatiofi  code  indicating  the  level  of 
services  provided  rather  than  billing  for 
the  therapelatic  apheresis  services.  This 
will  permill  physicians  to  be  paid  for  the 
level  of  service  furnished.  In  addition, 
the  time  spent  in  therapeutic  apheresis 
management  may  not  be  counted  in 
determining  the  duration  of  time  spent 
on  critical  tare  services  (CPT  codes 
99291  and  89292).  Further,  we  consider 
the  code  for  therapeutic  apheresis  to 
include  payment  for  all  medical 
management  services  for  the  patient  on 
that  date  aftd,  therefore,  we  will  allow 
paymentfor  only  one  billing  (a  single 
unit)  of  CPT  code  36520  for  the  same 
physician  An  the  same  date  for  the  same 
patient. 

Separateipayment  is  allowed  for 
physician  Services  furnished  to  establish 
the  requireid  vascular  access  if 
performed  by  the  physician  and  if  the 
criteria  forjpayment  under  the 
appropriate  CPT  code  are  satisfied.  We 
will  also  alow  separate  billing  for  CPT 
codes  99221  through  99223  (an  initial 
hospital  viLit),  CPT  codes  99241  through 
99245  and|99251  through  99255  (initial 
consultations),  and  CPT  code  99238  (a 
hospital  discharge  service)  when  billed 
on  the  sarnie  date  as  CPT  code  36520 
(therapeutic  apheresis).  Our  revised 
policy  is  consistent  with  the  policy  for 
inpatient  dialysis  services  described 
elsewhere  in  this  final  rule. 

We  will  implement  this  policy  in  a 
budget-neatral  manner  by  bundling  the 
payment  for  certain  evaluation  and 
management  services  performed  on  the 
same  date  hs  therapeutic  apheresis  into 
the  payment  for  the  therapeutic 
apheresis  service.  We  calculated  the 
adjustment  required  by  dividing  the 
sum  of  the|  1993  allowed  charges  for 
therapeutib  apheresis  and  the 
appropriafe  evaluation  and  management 
codes  billad  in  conjunction  with 
therapeutic  apheresis  by  the  1993 
allowed  charges  for  therapeutic 
apheresis.  Using  this  methodology,  the 
work,  pra(  tice  expense,  and  malpractice 
expense  R  /Us  for  therapeutic  apheresis 
have  been  increased  for  1995.  The  total 
1995  RVUs  for  therapeutic  apheresis  are 
3.78  (1.74  work  RVUs,  1.92  practice 
expense  R  ^AJs,  and  0.12  malpractice 
expense  R  ^s.) 

in.  OBRA  '93  Provision— Payment  for 
Antigens  |  Allergen  Immunotherapy) 

In  the  jilne  1994  proposed  rule  (59  FR 
32770),  w !  explained  a  number  of  steps 
that  we  pi  sposed  to  take  to  bring 
payment   }r  antigen  services  under  the 
physidanffee  schedule.  As  a  result  of 


changes  made  in  OBRA  '93,  effective  for 
services  furnished  on  or  after  January  1, 
1995,  antigen  services  must  be  paid  for 
under  the  physician  fee  schedule. 

One  proposed  change  was  to  no 
longer  recognize  J  codes  (that  is,  level  2 
HCPCS  codes]  for  antigen  services.  The 
J  codes  are  seldom  used,  primarily 
because  most  physicians  use  the 
appropriate  CPT  codes  to  report  the 
services.  We  believe  that  we  should 
simplify  coding,  and,  therefore,  billing, 
for  antigen  services  by  eliminating  use 
of  the  j  codes. 

Another  proposal  that  we  announced 
was  our  plan  to  no  longer  recognize  the 
"complete  service"  CPT  codes.  As  we 
explained  in  the  proposed  rule  (59  FR 
32771),  there  are  three  types  of  CPT 
antigen  codes.  The  first  type  includes 
the  injection  only  codes  (CPT  codes 
95115  and  95117).  The  second  type 
includes  the  codes  representing  the 
antigen  extract  itself  and  the  physidan's 
professional  service  in  creating  that 
extract  (CPT  codes  95144  through 
95149,  95165.  and  95170).  The  third 
category  includes  the  "complete 
service"  codes  (CPT  codes  95120 
through  95134),  which  represent  both 
the  injection(s)  and  the  extract  and  its 
preparation.  Some  allergists  performing 
both  the  injection  and  the  extract/ 
extract  preparation  services  bill  the 
components  (that  is,  the  injection 
services  and  the  extract/extract 
preparation),  while  others  furnishing 
both  services  simply  bill  the  one 
complete  service  code.  As  we  explained 
in  the  proposed  rule  (59  FR  32771),  we 
believe  that  the  use  of  the  complete 
service  codes  should  be  eUminated. 
Only  component  billing  should  be  used 
by  allergists  furnishing  both  services.  In 
our  judgment,  accurate  payment  cannot 
be  guaranteed  imder  the  complete 
service  codes  because  they  can 
represent  more  than  one  way  to  deliver 
antigen  services,  and  those  different 
methods  of  deUvery  have  different 
resource  costs. 

We  proposed  accepting  the  RVUs  that 
have  been  recommended  to  us  by  the 
Joint  Council  of  Allergy  and 
Immunology  (JCAI)  as  listed  in  the  June 
1994  proposed  rule  (59  FR  32772). 

Finally,  we  do  not  propose  to  make 
transition  payments  for  antigen  services. 
Instead,  we  plan  to  go  to  the  full  fee 
schedule  amounts  immediately.  We 
made  this  proposal  because  there  is 
wide  variation  in  the  way  in  which 
Medicare  carriers  currently  pay  for 
antigen  services.  Some  pay  by  vial,  with 
a  vial  representing  10  cc's  for  some  and 
7  cc's  for  others.  Some  pay  by  dose.  Still 
others  factor  in  concentrations  of  the 
antigen.  As  we  stated  in  the  proposed 
rule  (59  FR  32772),  we  beUeve  that  there 
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should  be  a  transition  only  when  the 
units  of  service  are  the  same,  or  at  least 
approximately  the  same,  under  the  old 
and  new  payment  systems.  Since  we 
have  no  assurance  that  most  carriers  use 
the  antigen  definitions  we  are 
employing  under  the  fee  schedule,  we 
propose  no  transition  from  oiu-  prior 
carrier  payment  amounts. 

Comment:  Some  commenters  objected 
to  the  elimination  of  the  use  of 
"complete  service"  codes  (CPT  codes 
95120  through  95134).  According  to 
these  commenters,  the  complete  service 
codes  are  the  only  codes  that  accurately 
describe  the  provision  of  antigens 
through  a  treatment  board.  When  a 
treatment  board  is  used,  according  to 
the  commenters,  the  various  allergenic 
extracts  are  drawn  directly  from  the 
bottle  into  the  syringe  for  injection. 
Thus,  no  vial  is  created.  This  means  that 
the  treatment  board  allergists'  use  of 
component  billing  (that  is,  the  injection 
code  (CPT  codes  95115  or  95117)  plus 
the  extract/extract  preparation  code  (for 
example,  CPT  code  95165))  would  not 
be  technically  accurate.  This  is  because 
the  extract/extrad  preparation  codes  are 
described  in  terms  of  vials  and,  as  noted 
above,  treatment  board  physicians  do 
not  create  vials  when  they  furnish 
antigen  therapy. 

One  commenter  suggested  that  if  we 
pursue  the  elimination  of  the  use  of  the 
complete  codes,  we  should  clarify  that 
physicians  may  use  the  extract/extrad 
preparation  vial  codes  when  using  a 
treatment  board,  even  though  no  vial  is 
created. 

Response:  We  continue  to  believe  that 
use  of  the  complete  service  codes  will 
not  permit  accurate  Medicare  payment. 
Because  it  is  possible  for  a  complete 
service  to  equal  an  injedion  code  plus 
a  dose  or  doses  from  multiple  or  single 
dose  vials,  we  carmot  establish  one 
accurate  price  for  the  complete  service 
code.  That  inabiUty  stems  from  the  fact 
that  resoim:e  costs  are  higher  for  a  dose 
from  a  single  dose  vial  than  from  a 
multiple  dose  vial.  This  is  evidenced  in 
the  per  dose  RVU  differential  between 
the  single  dose  vial  (CPT  code  95144) 
and  the  multiple  dose  vial  (CPT  code 
95165)  extrad/extract  preparation 
codes.  Therefore,  we  have  decided  to 
adopt  our  proposal  to  eliminate  use  of 
CPT  codes  95120  through  95134.  (We 
recognize  that  some  commenters  have 
stated  that  single  dose  vials  (CPT  code 
95144)  are  not  used  by  allergists  who 
are  also  going  to  injed  the  antigen. 
Those  allergists  supposedly  use  only 
multiple  dose  vials.  The  language  of  the 
single  dose  vial  code,  however,  does  not 
limit  the  use  of  single  dose  vials  to 
allergists  who  are  not  performing  the 
mjection  service.) 


Also,  in  general,  we  beUeve  that  it  is 
best  to  have  only  one  way  to  bill  for  a 
service.  To  have  only  one  billing 
method,  in  terms  of  the  appropriate 
codes  to  use.  avoids  confusion  on  the 
part  of  both  carriers  and  physicians. 
We  agree  with  the  commenter  who 
suggested  that,  if  we  eUminate  use  of  the 
complete  service  codes,  we  clarify  that 
the  allergists  who  use  treatment  boards, 
who  formerly  used  the  complete  service 
codes,  are  to  use  the  extrad/extrad 
preparation  vial  codes  (for  example, 
CPT  codes  95145  through  95149,  95165, 
and  95170)  even  though  they  prepare  no 
vials.  They  would  also  bill  the 
appropriate  injection  code  (CPT  codes 
95115  or  95117).  Therefore,  like  all 
other  allergists  furnishing  a  complete 
ser\'ice.  they  would  bill  for  it  on  a 
component  basis.  We  would  not  expect 
treatment  board  allergists  to  use  extrad/ 
extrad  preparation  CPT  code  95144,  the 
code  representing  single  dose  vials. 
They  should  bill  the  appropriate 
injection  code  plus  CPT  code  95165. 

We  will  request  changes  to  the  CPT. 
effedive  January  1996,  so  that  the 
language  describing  the  extrad/extrad 
preparation  codes  clearly  permits  their 
use  by  allergists  who  use  treatment 
boards.  We  will  also  seek  a  change  in 
the  descriptor  for  the  single  dose  vial 
code  (CPT  code  95144).  We  will  suggest 
that  it  be  changed  to  reflect  that  it  is  a 
vial  being  injected  by  a  physidan  other 
than  the  one  who  prepared  the  antigen. 
Comment:  One  commenter  believed 
that  our  proposed  per  dose  pricing  is 
inappropriate.  The  commenter  pointed 
out  that  1  cc  can  represent  one  dose  for 
patient  A.  but  two  doses  for  patient  B. 
She,  therefore,  recommended  that  we 
not  use  the  CPT  code  and  that  we 
instead  establish  a  HCPCS  code  to  pay 
in  a  manner  other  than  on  the  basis  of 
doses.  Pricing  could  be,  for  example,  on 
a  cc  basis. 

Response:  We  share  the  concern 
expressed  by  the  commenter  that  doses, 
as  the  unit  of  service  chosen  for 
payment  purposes,  not  be  abused.  To 
avoid  confusion  and  disruption, 
however,  we  beUeve  that  we  should 
adhere  to  the  current  codes'  use  of 
doses.  We  plan  to  monitor  our  payment 
for  antigen  services  to  determine 
whether  there  is  a  pattern  of  physicians 
inappropriately  increasing  the  number 
of  doses  they  furnish  from  a  vial  of 
extract  and,  therefore,  ultimately 
increasing  the  number  of  doses  for 
which  they  bill. 

Final  Decision:  We  have  deleted  the  J 
codes  for  antigen  services  (J0220,  J0230, 
10240,  J7010,  and  J7020).  We  will  no 
longer  recognize  the  complete  service 
codes.  The  RVUs  for  CPT  codes  95115. 
95117,  and  95144  through  95170  that 


we  proposed  have  been  appropriately 
adjusted  for  budget  neutrality  and 
appear  in  Addendum  B  of  this  final 
rule.  Payment  for  these  codes  will  be 
based  on  the  full  fee  schedule  amoimts. 
For  CPT  codes  95144  through  95170.  we 
will  adhere  to  doses  as  the  unit  of 
service  for  payment  purposes. 

IV.  Provisions  of  This  Final  Rule 

The  provisions  of  this  final  rule,  for 
the  most  part,  restate  the  provisions  of 
the  June  1994  proposed  rule.  This 
section  Usts  all  the  provisions  of  this 
final  rule  and  includes  changes  from  the 
proposed  rule.  This  final  rule  makes  the 
following  amendments  to  42  CFR: 

•  Simplifies  the  authority  citations 
for  parts  410  and  414. 

•  Adds  sedion  1881  of  the  Ad  to 
§410.1  ("Basis  and  scope")  as  the 
authority  for  Medicare  coverage  for  end- 
stage  renal  disease  patients. 

•  Revises  §  410.152(b)(4)  ("/^mounts 
of  payment")  to  recognize  that  payment 
may  be  based  on  80  percent  of  die 
payment  amoimt  computed  on  any 
other  payment  methodologies  (for 
example,  the  physician  fee  schedule) 
than  simply  on  a  reasonable  charge 
basis. 

•  Adds  the  definition  of  "antigens" 
under  the  definition  of  "physicians" 
services"  under  §414.2  ("Definitions"). 

•  Revises  §414.4  ("Fee  schedule 
areas")  by  removing  specific  references 
to  States  identified  as  statewide  fee 
schedule  areas  and  clarifying  that  we 
will  announce  proposed  and  final 
changes  in  the  Federal  Register.  This  is 
a  change  from  the  proposed  rule  in 
which  we  identified  Iowa  as  a  statewide 
fee  schedule  area  effective  January  1. 
1995. 

•  Adds  new  §  414.39  ("Special  rules 
for  payment  of  care  plan  oversight").  We 
changed  the  poUcy  in  the  proposed  rule 
to  state  that  we  will  pay  for  care  plan 
oversight  services  for  beneficiaries 
receiving  hospice  services  as  well  as 
home  health  services.  Also,  we -decided 
to  permit  a  physidan  to  receive 
payment  for  services  furnished  during  a 
calendai  month  period  rather  than  for  a 
30-day  period. 

•  Revises  §  414.3 14  ("Monthly 
capitation  payment  method")  by 
spedfy-ing  in  paragraph  (c) 
("Determination  of  payment  amount") 
that  the  MCP  is  paid  imder  the  Medicare 
physician  fee  schedule  described  in  part 
414.  Also,  we  are  removing  paragraph 
(d)  ("Publication  of  payment  amoimt") 
because  the  MCP  rate  will  be  published 
with  all  other  physician  services  paid 
under  the  physician  fee  schedule. 

In  addition,  the  final  rule  differs  from 
the  proposed  rule  in  that  we  have 
revised  our  proposed  payment  poUcies 
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as  a  result  of  public  comments  for  the 
following  physician  services: 

•  We  are  not  adopting  our  proposal  to 
bundle  payment  for  noninvasive  ear  or 
pulse  oximetry  into  the  payment  for  the 
larger  procedure  with  which  it  is 
performed. 

•  Instead  of  bimdling  payment  for  all 
evaluation  and  management  services 
performed  on  the  same  day  as  inpatient 
dialysis  into  the  payment  for  the 
dialysis  service,  we  will  bundle 
payment  for  only  selected  evaluation 
and  management  services  that  are 
furnished  on  the  same  date  inpatient 
dialysis  is  furnished.  We  are  requiring 
that  the  services  furnished  on  the  same 
date  (rather  than  day)  be  biuidled  to 
clarify  which  24-hour  period  is  subject 
to  bimdling. 

•  Instead  of  removing  the  physician 
woric  RVUs  for  therapeutic  apheresis, 
we  will  pay  physicians  for  either 
selected  evaluation  and  management 
services  or  therapeutic  apheresis,  but 
not  both,  in  inpatient  and  outpatient 
settings. 

V.  Refinement  of  RVUs  for  CY  1995  and 
ReqMmses  to  Public  Comments  on 
Interim  RVUs  for  1994 

A.  Summary  of  Issues  Discussed  Related 
to  the  Adjustment  of  RVUs 

Section  V.B.  of  this  final  rule 
describes  the  methodology  used  to 
review  the  comments  received  on  the 
RVUs  for  physician  work  and  the 
process  used  to  establish  RVUs  for  new 
and  revised  CPT  codes.  (The  CPT, 
which  is  pubhshed  annually  by  the 
AMA,  is  a  listing  of  descriptive  terms 
and  identifying  codes  for  reporting 
medical  services  and  procedures 
performed  by  physicians.)  In  section 
V.C.  we  discuss  adjustments  due  to 
limitations  on  annual  expenditures.  We 
summarize  changes  for  the  1995 
physician  fee  schedule  in  section  V.D. 
of  this  final  rule.  Changes  to  codes  on 
the  physician  fee  schedule  reflected  in 
Addendum  B  are  effective  for  services 
furnished  beginning  January  1, 1995. 

B.  Process  for  Establishing  Work  RVUs 
for  the  1995  Fee  Schedule 

Our  December  2, 1993  final  rule  on 
the  1994  physician  fee  schedule  (58  FR 
63626)  announced  the  final  RVUs  for 
Medicare  payment  for  existing 
procedure  codes  under  the  physician  fee 
schedule  and  interim  RVUs  for  new  and 
revised  codes.  The  RVUs  contained  in 
the  rule  apply  to  physician  services 
furnished  beginning  January  1, 1994. 
We  announced  that  we  would  accept 
comments  on  interim  RVUs  for  new  or 
revised  codes  and  for  codes  previously 
designated  as  carrier-priced  codes.  We 


annoimced  1  lat  we  considered  the 
RVUs  for  th(  remaining  codes  to  be  final 
and  not  subj  vA  to  further  public 
comment. 

In  this  sec  ion,  we  stunmarize  the 
refinements  to  the  interim  work  RVUs 
that  have  oc  :urred  since  pubUcation  of 
the  Decembt  r  1993  final  rule  and  our 
establishmei  it  of  the  work  RVUs  for  new 
and  revised  :odes  for  the  1995  fee 
schedule. 

1.  Work  RV  I  Refinements  of  Interim 
RVUs 

a.  Methoc  ology  (bicludes  table  2 — 
worlt  RVU  nfinements  of  interim  and 
related  RVUs).  Although  the  RVUs  in 
the  December  1993  final  rule  were  used 
to  calculate  1994  payment  amounts,  we 
considered  Ihe  RVUs  for  the  new  or 
revised  cod(  s  to  be  interim.  We 
accepted  co  nments  for  a  period  of  60 
days.  We  ret  eived  approximately  35 
substantive  :omments  from  27  specialty 
societies  on  approximately  118  CPT 
codes  with  Interim  RVUs.  We  also 
received  37  k«commendations  from  the 
RUC. 

Only  thoa  b  RVUs  that  were  identified 
in  the  Decei  nber  1993  final  rule  as 
interim  wer » subject  to  a  comment 
period.  We  i  :onvened  a  multispecialty 
panel  of  ph;  sicians  to  assist  us  in  the 
review  of  th  9  comments  with  certain 
exceptions.  The  comments  that  we  did 
not  submit  fp  panel  review  are 
discussed  a  the  end  of  this  section.  The 
panel  was  n  loderated  by  our  medical 
staff  and  co  isisted  of  the  following 
groups: 

•  A  clinii  :ian  representing  each  of  the 
specialties  fiost  identified  with  the 
procedures  in  question.  The  specialists 
on  the  pan^  were  nominated  by  the 
specialty  s<Eiety  that  submitted  the 
comments.  JTen  specialty  societies  were 
represented  on  the  panel. 

•  Primary  care  clinicians  nominated 
by  the  AAF  ',  the  ASIM,  the  American 
College  of  I  hysicians,  the  American 
Academy  o  Osteopathy,  and  the 
American  >  cademy  of  Pediatrics. 

•  CMDs. 

After  elic  linating  the  codes  with  final 
RVUs  and  ( ertain  codes  that  are 
discussed  a  t  the  end  of  this  section,  we 
submitted  oomments  on  27  codes  for 
evaluation  by  the  panel.  The  panel 
discussed  t  le  work  involved  in  each 
procedure  i  inder  review  in  comparison 
to  the  work  associated  with  other 
services  on  the  fee  schedule.  We 
assembled  i  set  of  reference  services 
and  asked  t  pecialty  societies  to  compare 
clinical  asp  ects  of  the  work  of  services 
they  believ  k1  were  incorrectly  valued  to 
one  or  more  of  the  reference  services.  In 
compiling  the  set,  we  attempted  to 
include:  (1  Services  that  are  conunonly 


performed  whose  vfotk  RVUs  are  not 
controversial;  (2)  services  that  span  the 
entire  spectrum  from  the  easiest  to  the 
most  difficult;  and  (3)  at  least  three 
services  performed  by  each  of  the  major 
specialties  so  that  each  specialty  would 
be  represented.  The  set  Usted 
approximately  120  services.  PaneUsts 
were  encouraged  to  make  comparisons 
to  reference  services. 

The  intent  of  the  panel  process  was  to 
capture  each  participant's  independent 
judgment  based  on  the  discussion  and 
his  or  her  clinical  experience.  Following 
each  discussion,  participants  rated  the 
work  for  the  procedure.  Ratings  were 
individual  and  confidential,  and  there 
was  no  attempt  to  achieve  consensus 
among  the  panel  members. 

We  then  analyzed  the  ratings  based  on 
a  presumption  that  the  final  rule  RVUs 
were  correct.  To  overcome  this 
presiunption,  the  inaccuracy  of  the 
interim  RVUs  had  to  be  apparent  to  the 
broad  range  of  physicians  participating 
in  each  panel. 

Ratings  of  work  were  analyzed  for 
consistency  among  the  groups 
represented  on  each  panel.  In  general 
terms,  we  used  statistical  tests  to 
determine  whether  there  was  enough 
agreement  among  the  groups  of  the 
panel  and  whether  the  agreed-upon 
RVUs  were  significantly  different  from 
the  interim  RVUs  published  in 
Addendum  C  of  the  December  1993 
final  rule.  We  did  not  modify  the  RVUs 
unless  there  was  clear  indication  for  a 
change.  If  there  was  agreement  across 
groups  for  change,  but  the  groups  did 
not  agree  on  what  the  new  RVUs  should 
be,  we  eliminated  the  outher  group  and 
looked  for  agreement  among  the  two 
remaining  groups  as  the  basis  for  new 
RVUs.  We  used  the  same  methodology 
in  analyzing  the  ratings  that  we  used  in 
the  refinement  process  for  the  1993  fee 
schedule.  The  statistical  tests  were 
described  in  detail  in  the  November  25, 
1992  final  notice  (57  FR  55938). 

Our  decision  to  convene 
multispecialty  panels  of  physicians  and 
to  apply  the  statistical  tests  described 
above  was  based  on  oiu*  need  to  balance 
the  interests  of  those  who  commented 
on  the  work  RVUs  against  the 
redistributive  effects  that  would  occur 
in  other  specialties,  particularly  the 
potential  adverse  effect  on  primary  care 
services.  Of  the  27  codes  reviewed  by 
our  multispecialty  panel,  all  of  the 
requests  were  for  increased  values. 

We  also  received  comments  on  RVUs 
that  were  subject  to  comment  but  which 
we  did  not  submit  to  the  panel  for 
review  for  a  variety  of  reasons.  These 
comments  and  our  decisions  on  those 
comments  are  discussed  in  further 
detail  in  section  V.B.l.b.  of  this  final 
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rule.  Of  the  approximately  115  interim 
work  RVUs  that  were  reviewed, 
approximately  43  percent  were 
increased,  approximately  12  percent 
were  decreased,  and  approximately  45 
percent  were  not  changed. 

We  received  RUC  recommendations 
for  approximately  37  codes  that  appear 
in  Table  2.  We  have  accepted  or 
increased  95  percent  of  these 
recommendations. 

Table  2— work  RVU  refinements  of 
interim  and  related  RVUs.  Table  2  lists 
the  interim  and  related  codes  reviewed 
during  the  1994  refinement  process 
described  in  this  section.  This  table 
includes  the  following  information: 

•  HCPCS  (HCFA  Common  Procedure 
Coding  System)  code.  This  is  the  CPT 
code  for  a  service. 
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•  Description.  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 

•  1994  work  RVUs.  The  work  RVUs 
that  appeared  in  the  December  1993  rule 
are  shown  for  each  reviewed  code. 

•  Requested  work  RVUs.  This  column 
identifies  the  work  RVUs  requested  by 

.  commenters  including  RUC 
recommendations.  We  received  more 
than  one  comment  on  some  codes,  and. 
in  a  few  of  these  cases,  the  commenters 
requested  different  RVUs.  The  table  lists 
the  highest  requested  RVUs.  For  some 
codes,  we  received  no  specific  RVU 
recommendations.  The  RVUs  shown 
have  not  been  adjusted  for  budget 
neutrality.  Some  commenters  did  not 
take  into  account  the  fact  that  the 
interim  RVUs  had  been  rescaled  and 


based  their  comments  on  the  1993 
RVUs. 

•  1995  work  RVUs.  This  column 
contains  the  final  RVUs  for  physician 
work.  The  1995  RVUs  shown  have  not 
been  adjusted  for  budget  neutrality. 

•  Basis  for  decision.  This  column 
indicates  whether: 

— ^The  recommendations  of  the 
refinement  panel  were  the  basis  upon 
which  we  determined  that  the  interim 
work  RVUs  published  in  the 
December  1993  final  rule  should  be 
retained  (indicator  1); 

— A  new  value  emerged  from  our 
analysis  of  the  refinement  panel 
ratings  (indicator  2);  or 

— A  new  or  retained  value  emerged  bom 
some  oth'er.source  (indicator  3).  Codes 
with  an  indicator  of  3  are  discussed 
following  Table  2. 


HCPCS* 


15788 

15789 

15792 

15793 

33200 

33206 

33208 

33210 

33211 

33212 

33213 

33214 

33216 

33217 

33218 

33220 

33222 

33223 

33233 

33234 

33235 

33236 

33237 

33238 

33240 

33241 

33242 

33243 

33244 

33247 

33249 

37790 

38102 

43205 

43216 

43217 

43244 

43250 

43251 

43259 

43458 

43610 

43611 

44364 

44365 


Table  2.— Work  RVU  Refinements  of  Interim  and  Related  RVUs 


Description 


Chemical  peel,  face,  eptderm  

Chemical  peel,  (ace,  demial  

Chemical  peel,  nonfadal 

Chemical  peel,  nonfacial „. 

Insertion  of  heart  pacemaker 

Insertion  of  heart  pacemaker 

Insertk)n  of  heart  pacemaker 

Insertion  of  heart  electrode 

Insertion  of  heart  electrode 

Insertion  of  pulse  generator 

Insertk>n  of  pulse  generator 

Upgrade  of  pacemaker  system  ... 

Reviskm  implanted  electrode 

Insert/revise  electrode 

Repair  pacemaker  electrodes 

Repair  pacemaker  electrodes  

Pacemaker  aicd  pocket 

Pacemaker  awd  pocket 

Removal  of  pacemaker  system  ... 
Renwval  of  pacemaker  system  ... 
RerTX)val  pacemaker  electrode  .... 
Rerrxjve  electrode/thoracotomy  ... 
Remove  electrode/thoracotomy  ... 
Remove  electrode/thoracotomy  ... 

Inserf  replace  pulse  gener 

Remove  pulse  generator  only 

Repair  pulse  generator  /leads 

Remove  generator/thoracotomy  ... 

Remove  generator 

Insert/replace  leads „ 

Insert/replace  leads.'gener 

Penile  venous  occlusion 

Removal  of  spleen,  total  

Esophagus  endoscopy/ligatkm 

Esophagus  endoscopy/lesion 

Esophagus  endoscopy 

Upper  Gl  erxJoscopy/ligatkm 

Upper  Gl  erxloscopy/tumof 

Operative  upper  Gl  endoscopy  ..... 

Endoscopic  ultrasound  exam 

Dilation  of  esophagus 

Excision  of  stomach  lesion  ..„ 

Excision  of  stomach  leskxi 

Small  bowel  endoscopy  „ 

Small  tx>wel  erxk>scopy  


1994 
work 
RVU 


2.96 
3.95 
2.37 
3.16 
11.20 
6.11 
7.51 
3.34 
3.44 
5.27 
6.22 
7.51 
5.13 
5.49 
5.08 
5.16 
4.64 
6.21 
2.85 
4.23 
5.62 
11.84 
12.83 
14.31 
728 
2.65 
5.92 
21.71 
e.43 
9.87 
12.97 
6.91 
4.85 
3.81 
2.83 
2.83 
4.62 
3.63 
3.63 
3.95 
1.03 
1022 
12.57 
4.18 
4.07 


Re- 
quested 
work 
RVU 


5.00 
659 
4.00 
5.34 
11.20 
6.11 
7.36 
3.34 
3.44 
5.27 
6.22 
7.51 
5.13 
5.49 
5.08 
5.16 
4.64 
651 
2.85 
9.00 
10.25 
11.84 
12.83 
14.31 
7.28 
3.00 
5.92 
21.71 
12.00 
9.87 
12.97 
13.00 
7.00 
4.10 
2.76 
2.86 
4.68 
3.58 
3.68 
6.11 
3.09 
13.00 
16.00 
4.22 
4.12 


1995 

work 

RVU" 


1.98 
4.74 
1.75 
3.55 
11.20 
6.11 
7.36 
3.34 
3.44 
5.27 
6.22 
7.51 
5.13 
549 
5.08 
5.16 
4.64 
6.21 
3.00 
8.79 
10.04 
11.84 
12.83 
14.31 
7.28 
3.00 
5.92 
21.71 
8.43 
9.87 
12.97 
8.11 
4.85 
3.83 
2.43 
2.93 
4.64 
324 
3.74 
4.94 
3.09 
10.22 
12.57 
4  27 
3.77  1 


for 
decision 


2 

2 

2 

2 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

2 

3 

3 

3 

3 

3 

3 

3 

2 

2 

3 

3 

3 

3 
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Table  2.— Work  RVU  Refinements  of  Interim  and  Related  RVUs— Continued 


HCPCS* 


44376 
44377 
44378 
44392 
44394 
44500 
44615 
45308 
45309 
45315 
45333 
45338 
45384 
45385 
46610 
46611 
46612 
48150 
48152 
48153 
48154 
49495 
49496 
49500 
49501 
49507 
49S21 
49550 
49553 
49557 
49561 
49565 
49566 
49568 
49572 
49580 
49582 
49585 
49587 
54231 
56620 
56625 
56630 
56631 
56632 
56633 
56634 
56637 
57454 
58323 
61609 
61610 
61611 
61612 
7ifl90 
74251 
76075 
76975 
93268 
93539 
93540 
93724 
93731 
93732 
93733 
93734 
93736 
93736 
93737 


Descriplioi 


Small  bowel  endoscopy 

Small  bowel  endoscopy ........ 

Small  bowel  endoscopy 

Colonoscopy  &  polypectomy  ...... 

Colonoscopy  w/snare 

Intro,  gastrointestinal  tube „ 

Intestinal  stricturoplasty 

Proctosigmojdoscopy  ;..... 

Proctosigmoidoscopy  

Proctosigmoidoscopy  

Sigmoidoscopy  &  polypectomy  .. 

Sigmoidoscopy  ..„ 

Colonoscopy 

Colonoscopy,  lesion  removal  ..... 

Anoscopy;  remove  lesion 

Anoscopy _ 

Anoscopy;  remove  lesions 

Partial  removal  of  pancreas  ....... 

Pancreatectomy 

Pancreatectomy 

ParKreatectomy „ 

Repair  inguinal  hernia,  init  

Repair  inguinal  hernia,  init  

Repair  inguinal  hernia  

Repair  inguinal  hernia,  inM  ......... 

Repair  Inguinal  hernia  

Repair  inguinal  hemia,  rec 

Repair  femoral  hernia „... 

Repair  femoral  hernia,  Init 

Repair  femoral  hernia,  recur  ..„.. 

Repair  incisional  hernia 

Rerepair  abdominal  hemia 

Repair  incisional  hemia 

Hemia  repair  w/mesh 

Repair,  epigastric  hemia .;_.. 

Repair  umbilical  hemia  ..... .. 

Repair  umbilical  hernia 

Repair  umtMlical  hemia 

Repair  umbilical  hernia 

Dynamic  cavemosometry 

Partial  renwval  of  vulva .._ 

Complete  removal  of  vulva  .... 

Extensive  vulva  surgery  

Extensive  vulva  surgery  

Extensive  vulva  surgery  

Extensive  vulva  surgery  

Extensive  vulva  surgery  

Extensive  vulva  surgery  

Vagina  examination  and  t)iopsy  . 

Sperm  washing „ 

Transect,  artery,  sinus _... 

Transect,  artery,  sinus 

Transect,  artery,  sinus 

Transect,  artery,  sinus 

X-ray  exam  of  peritoneum 

X-ray  exam  of  smalt  bowel 

Dual  energy  x-ray  study 

Gi  endoscopic  ultrasourxl 

Ecg  record/review 

Injection,  cardiac  oath  

Injection,  cardiac  cath  

Analyze  pacemal<er  system 

Analyze  pacemaker  system  

Analyze  pacemaker  system  

Telephone  analysis,  pacemaker 

Analyze  pacemaker  system  

Analyze  pacemaker  system  

Telephone  analysis,  pacemaker 
Analyze  cardio/defitmllator  


1994 
work 
RVU 


5.43 

5.73 

7.48 

4.08 

4.08 

0.37 

11.49 

1.93 

1.93 

2.03 

2.19 

2.19 

5.25 

5.25 

1.53 

1.53 

1.63 

34.55 

31.33 

34.55 

31.33 

5.85 

8.46 

4.46 

7.34 

7.48 

9.53 

7.06 

7.48 

8.83 

11.51 

9.59 

11.51 

4.94 

5.41 

3.28 

5.19 

5.00 

6.00 

2.51 

6.76 

7.52 

10.63 

14.77 

16.84 

12.62 

16.76 

18.83 

1.28 

0.19 

7.90 

23.69 

5.92 

17.77 

0.32 

0.48 

0.28 

0.82 

0.53 

0.29 

0.29 

4.94 

0.46 

0.86 

0.17 

0.38 

0.51 

0.15 

0.46 


Re- 
quested 
work 
RVU 


7.19 

7.50 

8.50 

3.81 

4.42 

0.95 

13.50 

1.50 

1.96 

2.06 

1.90 

2.51 

4.71 

5.32 

1.30 

1.76 

1.86 

43.00 

39.00 

43.00 

39.00 

6.93 

9.34 

5.15 

8.10 

8.20 

10.50 

6.32 

9.87 

10.58 

10.90 

9.72 

11.80 

5.00 

7.25 

5.00 

7.92 

5.07 

8.44 

3.67 


19.37 


1.56 
0.30 
10.00 
35.00 
7.50 
33.00 
1.00 
0.83 
0.30 
1.02 
0.53 
0.29 
0.43 
4.94 
0.46 
1.20 
0.17 
0.38 
0.75 
0.15 
0.45 


1995 

work 

RVU" 


5.75 

6.05 

7.80 

3.86 

4.48 

0.50 

13.03 

1.53 

2.03 

2.57 

1.98 

2.60 

4.75 

5.37 

1.33 

1.83 

2.37 

40.70 

36.91 

40.70 

36.91 

5.85 

8.46 

4.46 

7.34 

7.48 

9.53 

7.05 

7.48 

8.83 

11.51 

9.59 

11.51 

4.94 

5.41 

3.28 

5.19 

5.00 

6.00 

2.06 

6.74 

7.49 

10.59 

14.73 

18.87 

12.29 

16.43 

20.57 

1.28 

0.23 

10.00 

30.00 

7.50 

28.19 

0.49 

0.70 

0.30 

0.82 

0.53 

0.29 

0.43 

4.94 

0.46 

0.93 

0.17 

0.38 

0.75 

0.15 

0.45 
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^«^  2.— Work  RVU  Refinements  of  Interim  and  Related  RVUs-Continued 


Basis  for 
decision 


2 
2 
2 
3 
3 
2 
2 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
2 
3 
3 
3 
3 
3 
3 
3 
3 
3 
2 
2 
2 
2 
2 
2 
2 
3 
1 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 


HCPCS" 


93738 
93922 

93923 
93924 
95807 
95808 
95810 
96405 
96406 
99295 
99296 
99297 
99354 
99355 
99356 
99357 


Description 


Analyze  cardkVdefibrillator 

Extremity  study 

Extremity  study 

Extremity  study 

Sleep  study 

Polysomnography,  1-3 

Polysomnography,  4  or  more  ... 

Intralesional  chemo  admin 

Intralesional  chemo  admin 

Neonatal  critical  care 

Neonatal  critical  care _ 

Neonatal  critical  care 

Prolonged  service,  office 

Protonged  service,  office 

ProkMiged  sennce.  inpatient 

Prolonged  service,  inpatient 


;ABnurnericCPT  HCPCS  Copyright  1994  American  Medial  Association. 
Hvus  do  not  reflect  adjustment  for  budget  neutrality 


1994 

W0(t( 

RVU 


0.93 
0.22 
0.41 
0.45 
1.68 
2.75 
2.75 
0.53 
0.81 
14.96 
7.46 
3.71 
1.15 
0.38 
1.15 
0.38 


Re- 
quested 
work 
RVU 


0.93 
0.41 
0.78 
0.85 
1.70 
2.71 
3.61 
1.09 
1.20 
18.42 
9.93 
5.00 
2.33 
1.20 
3.00 
1.50 


1995 

work 

RVU** 


0.93 
0.25 
0.46 
0.51 
1.68 
2.68 
3.57 
0.53 
0.81 
16.21 
7.48 
3.88 
1.53 
1.53 
1.46 
1.46 


Basis  (or 

decision 


3 
3 
3 
3 
3 
3 
3 
1 
1 
2 
2 
2 
3 
3 
3 
3 


b.  Discussion  of  codes  not  reviewed  bv 
the  panel  (Includes  Table  3— Prolonged 
Sennces).  Codes  listed  in  Table  2  with 
a  basis  of  decision  of  "3"  fall  into 
several  categories.  For  most  of  these 
codes,  we  received  comments  that  were 
not  considered  by  the  multispecialty 
refinement  panel  for  a  variety  of 
reasons.  Those  codes  and  our  rationale 
for  the  final  work  RVUs  we  have 
established  for  the  codes  are  discussed 
below.  The  1995  work  RVUs  mentioned 
in  this  discussion  have  not  been 
adjusted  for  budget-neutrality  purposes. 

For  the  following  CPT  codes,  we 
received  RUC  recommendations  that 
support  our  interim  work  RVUs.  We 
have  made  the  interim  work  RVUs  the 
final  work  RVUs: 


CPT 
code 


33200.. 
33206.. 

33210  .. 

33211  .. 

33212  .. 

33213  .. 

33214  .. 

33216  .. 

33217  ... 

33218  ... 
33220  ... 
33222... 
33223... 
33236... 

33237  „. 

33238  .„ 
33240 ... 
33242  ... 
33243... 
33247  ... 
33249  ... 
93268... 
93539... 
93724  ... 


Description 


Insertion  of  heart  pacemaker. 
Insertk>n  of  heart  pacemaker. 
Insertion  of  heart  electrode. 
Insertion  of  heart  electrode. 
Inseftk)n  of  pulse  generator. 
Insertkm  of  pulse  generator. 
Upgrade  of  pacemaker  system. 
Revision  of  implanted  electrode. 
Insert/revise  electrode. 
Repair  of  pacemaker  electrode(s). 
Repair  of  pacemaker  eiectrode(s). 
Pacemaker  acid  pocket 
Pacemaker  acid  pocket. 
Remove  eiectrode/thoracotomy 
Remove  eledrode/thoracotomy. 
Remove  electrode/ttioracotomy. 
Insert/replaoe  pulse  generator. 
Repair  pulse  generator/leads. 
Remove  generator/thoracotomy 
Insert/replace  leads. 
Insert/replace  leads/generator. 
ECG  record/review. 
Iniect  dfculation  assist 
Analyze  pacemaker  systera 


CPT 
code 


93731  .. 

93733  .. 

93734  .. 

93736  .. 

93737  .. 

93738  .. 


Description 


Analyze  pacemaker  system. 
Telephone  analysis,  pacemaker. 
Analyze  pacemaker  system. 
Telephone  analysis,  pacemaker. 
Analyze  cardio/defibriltator. 
Analyze  cardio/defitxillator. 


Insertion  of  heart  pacemaker  (CPT 
code  33208).  We  received  a  RUC 
recommendation  of  7.36  RVUs,  which 
we  have  accepted. 

Removal  of  permanent  pacemaker 
(CPT  codes  33233  through  33235).  We 
received  RUC  recommendations  for  CPT 
codes  33233.  33234.  and  33235  of  2.85. 
9.00,  and  10.25  RVUs,  respecUvely.  The 
RUC  valuations  are  based  upon  a 
vignette  that.gives  a  worst  case  scenario 
rather  than  an  average  case.  We  do 
agree,  however,  with  the  difference  in 
work  between  CPT  codes  33234  and 
33235  of  1.25  RVUs  as  opposed  to  the 
American  College  of  Cardiology  (ACC) 
recommendation  for  CPT  code  33235  as 
10  percent  more  than  CPT  code  33234. 
As  we  noted  last  year,  these  three  codes 
were  derived  from  a  single  1993  code, 
CPT  code  33232.  To  be  consistent,  the 
volume-weighted  average  RVUs  for  the 
new  codes  should  equal  the  RVUs  for 
the  old  code,  4.95  on  the  1994  scale.  We 
calculated  the  1994  RVUs  for  this  family 
of  codes  based  on  ACC  estimates  of 
relative  volumes  of  5  percent  for  CPT 
code  33233  and  our  own  estimates  of  38 
percent  for  CPT  code  33234  and  57 
percent  for  CPT  code  33235.  Our  claims 
experieace  has  been  very  different:  69 
percent  for  CPT  code  33233, 19  percent 
for  CPT  code  33234,  and  12  percent  for 
CPT  code  33235.  Given  our  belief  that 
the  RVUs  for  CPT  code  33233  should  be 


the  same  as  the  RVUs  for  CPT  code 
33241  (Removal  of  implantable 
cardioverter-defibrillator  pulse 
generator  only),  we  have  established 
3.00  RVUs  for  CPT  code  33233.  We  have 
recalculated  the  RVUs  for  CPT  codes 
33234  and  33235  based  on  1994 
utilization  data  and  have  established 
8.79  RVUs  for  CPT  code  33234  and 
10.04  RVUs  for  CPT  code  33235. 

Removal  of  implantable  cardioverter- 
defibrillator  pulse  generator  onlv  (CPT 
code  33241).  We  received  a  RUC 
recommendation  of  3.00  RVUs  and  have 
decided  to  accept  the  recommendation. 

Removal  of  implantable  cardioverter- 
defibrillator  pulse  generator  and/or  lead 
system:  by  other  than  thoracotomy  (CPT 
code  33244).  We  received  a  RUC 
recommendation  of  12.00  RVUs  for  this 
sen.ice,  which  involves  a  removal  only. 
We  believe  that  the  recommendation  is 
too  high  since  CPT  code  33247.  which 
involves  insertion  and  removal,  is 
assigned  9.87  RVUs.  We  also  believe 
that  CPT  code  33244  requires  less  work 
than  CPT  code  33236  (removal  by 
thoracotomy),  which  is  assigned  11.84 
RVUs.  We  also  believe  that  renun  al 
only  requires  less  work  than  insertion 
only  (CPT  code  33249,  which  is 
assigned  12.97  RVUs).  For  these 
reasons,  we  are  retaining  8.43  R\Us  for 
CPT  code  33244. 

Splenectomy;  total,  en  bloc,  for 
extensiw  disease,  in  conjunction  with 
other  procedure  (CPT  code  38102). 

Comment:  A  commenter  agreed  with 
our  characterization  of  this  service  as 
equivalent  to  the  iiitraoperative  work  of 
a  stand-alone  total  splenectomy  (CPT 
code  38100)  but  questioned  our  estimate 
that  the  intraoperative  portion 
constituted  40  percent  of  the  total  work 
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of  CRT  code  38100.  The  commenter 
stated  that  preoperative  and 
postoperative  visits  amount  to  43 
percent  of  the  total  work  and  argued 
that  the  intraoperative  portion  should 
therefore  be  57  percent. 

Response:  The  57  percent  figure  cited 
by  the  commenter  includes  all  of  the 
nonvisit  work,  including  dressing, 
scrubbing,  and  waiting  before  surgery, 
and  the  postoperative  care  on  the  day  of 
surgery,  as  well  as  the  work  of  opening 
and  closing  the  abdomen.  None  of  this 
work  is  included  in  CPT  code  38102. 
We  estimate  that  30  percent  of  this  57 
percent  (17  percent  of  the  total  work  of 
CPT  code  38100)  can  be  attributed  to 
these  other  tasks;  therefore,  we  arrive  at 
the  40  percent  figure  used  for  our 
estimate.  Therefore,  we  have  decided  fo 
retain  the  current  4.85  RVUs  for  CPT 
code  38102. 

Gastrointestinal  endoscopy  with  band 
ligation  of  varices  (CPT  codes  43205 
and  43244). 

Comment:  A  conunenter 
recommended  a  higher  valuation  for 
ligation  of  varices  (CPT  codes  43205  and 
43244]  than  for  injection  sclerosis  of 
varices  (CPT  codes  43204  and  43243). 
The  interim  RVUs  assigned  to  ligation  of 
varices  were  equivalent  to  the  interim 
RVUs  assigned  to  the  injection  sclerosis 
of  varices. 

Response:  We  reviewed  the  1993  RUC 
recommendations,  which  were 
contradictory  on  this  point,  suggesting 
that  CPT  code  43205  have  0.20  RVUs 
more  than  the  RVUs  for  CPT  code  43204 
but  allowing  for  no  differential  between 
the  RVUs  for  CPT  code  43243  and  CPT 
code  43244.  Because  we  believe  the 
increment  should  be  equal  in  both  pairs 
of  codes,  we  took  a  volume-weighted 
average.  Because  CPT  codes  43243  and 
43244  are  performed  less  than  CPT 
codes  43204  and  43205,  the  increment 
is  only  0.02  RVUs.  Thus,  we  have 
modified  the  RVUs  for  CPT  codes  43205 
and  43244  (band  ligation)  and  have 
'increased  their  RVUs  by  0.02  RVUs  to 
3.83  and  4.64,  respectively. 

Gastrointestinal  endoscopy  with 
removal  oftumorfs),  polyp(s),  or  other 
lesion(s)  (CPT  codes  43216,  43217, 

43250,  43251,  44364,  44365,  44392, 
44394,  45308,  45309,  45333.  45338, 

45384,  45385,  46610,  46611,  and 
46612).  These  lesions  may  be  removed 
by  hot  biopsy  forceps  or  bipolar  cautery 
(CPT  codes  43216.  43250,  44365,  44392, 
45308.  45333,  45384,  and 46610)  or 
snare  technique  (CPT  codes  43217, 

43251,  44364,  44394, 45309, 45338, 

45385.  and  46611).  In  the  cases  of 
proctosigmoidoscopy  and  anoscopy, 
there  are  codes  that  apply  only  to  the 
removal  of  a  single  lesion  (CPT  codes 
45308,  45309,  46610,  and  46611);  for 


multiple  esions,  the  same  code  is  used 
for  either  technique  (CPT  codes  45315 
and  466^). 

Comment:  Commenters  disagreed 
with  the  two  techniques  (hot  biopsy 
forceps  or  bipolar  cautery,  on  the  one 
hand,  or  snare  technique,  on  the  other 
hand)  be  ng  given  the  same  RVUs  (2.83). 
stating  tl  at  the  snare  technique  involves 
more  wo  k. 

Respoi  se:  These  two  techniques  were 
previous  y  reported  under  the  same  CPT 
code.  Wl  en  the  codes  were  split,  we  did 
not  have  adequate  information  on 
relative  i  olumes  to  make  a  work-neutral 
revaluati  an,  so  we  kept  the  RVUs  the 
same.  Wi  ( also  believe  the  RUC  RVUs 
were  inc  )nsistent  (a  discussion  of  the 
RUC  RV  Js  appears  in  our  December 
1993  fini  1  rule  (58  PR  63668)),  valuing 
the  snar«  technique  as  9  percent  more 
work  for  esophagoscopy,  upper 
gastroint  ;stinal  endoscopy,  and  small 
bowel  et  doscopy;  63  to  65  percent  more 
work  for  regular  colonoscopy,  stomal 
colonosc  9py,  and  sigmoidoscopy;  and 
58  perce  it  more  work  for  anoscopy  and 
proctosi;  moidoscopy.  While  the 
number  tf  lesions  removed  may  vary 
among  tlese  three  classes  and  would 
justify  d:  fferent  RVUs,  the  relative  work 
of  the  tw  D  techniques  should  not  vary. 

Since  ve  now  have  volume  data 
availabh ,  we  took  a  volume-weighted 
average  ( if  the  RUC  reconmiendations 
and  valu  ed  the  snare  technique  as  61.5 
percent  i  nore  than  the  technique  using 
hot  biop  ly  forceps  or  bipolar  cautery. 
We  usedlthis  finding  to  calculate  RVUs 
for  thesa  codes  in  conjunction  with 
three  other  assumptions:  (1)  The 
increasejin  work  over  the  base 
(diagnoaic)  endoscopy  code  for  a 
technique  should  be  the  same  within 
each  endoscopy  class;  (2)  the 
increments  for  single  lesion  removal 
used  in  me  anoscopy/ 
proctosi  [moidoscopy  class  should  not 
be  great<  r  than  the  increases  for  the 
correspc  nding  techniques  in  the  other 
two  clas  ses;  and  (3)  RVUs  should  be 
work-ne  itral  within  each  class.  These 
assumpi  ons  gave  us  the  following 
RVUs:  1  01  RVUs  for  hot  biopsy  forceps 
or  bipoli  I  cautery  and  1.63  RVUs  for 
snare  technique  in  the  sigmoidoscopy/ 
colonoscopy  class,  and  0.82  RVUs  and 
1.32  RVVs  in  the  other  classes.  We  have 
assignee^  the  multiple  lesion  code  in  the 
anoscopi'/proctosigmoidoscopy  class 
1.86  RV  Js.  These  RVUs,  when  added  to 
the  RVl  s  for  the  corresponding 
diagnosi  ic  endoscopy,  give  the  total 
RVUs  fo  ■  these  services. 

Stomi  ch  excision  (CPT  codes  43610 
and  43611). 

Comn  ent:  A  commenter  objected  to  . 
adjusting  the  RVUs  for  these  revised 
codes  for  "budget  neutrality." 


Response:  The  discussion  of  our 
RVUs  for  these  codes  as  well  as  the  new 
gastrectomy  codes  makes  no  mention  of 
budget  or  work  neutrality.  The  average 
RVUs  for  these  families  of  codes  are,  in 
fact,  higher  than  their  predecessor 
codes.  Therefore,  we  have  retained 
10.22  RVUs  for  CPT  code  43610  and 
1 2.57  RVUs  for  CPT  code  4361 1 . 

Pancreatic  surgery  (CPT  codes  48150 
through  48154). 

Comment:  A  commenter 
recommended  a  higher  valuation  of 
these  procedures  than  they  had  been 
assigned  based  upon  the  complexity  of 
intraoperative  work  and  extensive 
preoperative  care.  One  commenter 
suggested  43.00  RVUs  for  CPT  code 
48150. 

Response:  The  single  code  for  the 
Whipple  procedure  was  replaced  in 
1994  by  four  codes.  The  procedure  as 
described  by  the  old  code  was 
considered  by  this  year's  reGnement 
panel  and  revalued  at  40.59  RM-Js- 
Using  the  same  ratios  as  the  RUC 
recommendations,  we  changed  the 
RVUs  for  the  four  new  codes  so  their 
volume- weighted  average  would  equal 
40.59  RVUs.  This  resulted  in  the 
assignment  of  40.70  RVUs  to  CPT  codes 
48150  and  48153,  and  36.91  RVUs  to 
CPT  codes  48152  and  48154. 

Hernia  repair  (CPT  codes  49495 
through  49587). 

Comment:  A  commenter  criticized 
adjustment  of  the  RVUs  for  these 
services  for  "budget  neutrality"  and 
decried  the  predomination  of  budget 
considerations  over  clinical  judgment. 
The  commenter  further  stated  that 
hernia  procedures  were,  in  general, 
undervalued  and  these  and  other 
general  surgical  procedures  had  been 
denied  the  opportunity  to  have  their 
undervaluation  corrected. 

Response:  The  commenter  has 
confused  two  different  uses  of  the  term 
"budget  neutrality."  The  first  use  of  the 
term  refers  to  the  budgetary  impact  of 
RVU  changes  and  is  corrected  by  the 
rescaling  of  work  RVUs  for  the  entire  fee 
schedule,  not  by  changing  the  RVUs  for 
individual  codes  or  groups  of  codes. 
The  second  use  is  the  mistaken 
application  of  the  term  to  the 
conservation  of  established  work  RVUs, 
which  might  be  more  properly  called 
work  neutrality.  The  purpose  of  work 
neutrality  adjustments  is  to  ensure  that 
the  RVUs  for  new  codes  are  consistent 
with  the  RVUs  for  the  codes  they  are 
replacing.  In  the  case  of  the  hernia 
codes,  the  RUC  recommendations 
explicitly  stated  that  the  proposed  RVUs 
were  intended  to  be  equivalent  to  the 
RVUs  for  the  old  codes.  Ouf  work 
neutrality  calculations  were  a  means  of 
judging  their  success  at  meeting  those 
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goals  and  of  correcting  any 
inconsistencies.  We  make  work 
neutrality  adjustments  because  we 
believe  that  it  is  generally  inappropriate 
to  use  coding  changes  as  an  excuse  to 
reopen  discussion  of  valuations  of 
existing  ser\'ices.  To  do  so  would, 
arbitrarily  favor  ser\'ices  that  are  better 
suited  for  recoding. 

We  disagree  that  there  has  not  been 
ample  opportunity  to  consider  the 
valuation  of  hernia  procedures:  They 
were  discussed  and  generally  increased 
in  value  in  the  1992  refinement  process. 

Vulvectomy  procedures  (CPT  codes 
56620  through  56637). 

Comment:  A  commenter  disagreed 
with  our  valuation  of  the  work  of  a 
bilateral  lymphadenectomy  as  being 
only  50  percent  greater  than  the 
additional  work  of  a  unilateral 
lymphadenectomy  over  the  base 
procedure. 

Response:  We  agree.  In  this  case,  if 
there  is  no  preprocedure  or 
postprocedure  work  and  no  duplication 
of  approach  and  closure,  the  procedure 
for  the  second  side  is  identical  to  the 
unilateral  procedure.  To  make  this 
correction,  we  have  revised  the  RVUs  of 
the  entire  vulvectomy  family  (CPT 
codes  56620  through  56637),  so  that  the 
RVUs  for  these  codes  are  consistent 
with  the  RVUs  for  the  codes  before  the 
addition  of  CPT  code  56632  in  1994  and 
the  extensive  revisions  of  the 
vulvectomy  codes  in  1993. 

Colposcopy  and  biopsy  (CPT  code 
57454). 

Comment:  A  commenter  agreed  that 
the  change  in  the  wording  of  the 
descriptor  was  intended  to  be  editorial 
but  that  surveys  of  physicians 
performing  the  procedure  indicated  that 
the  work  should  be  given  a  higher  value. 

Response:  As  we  nave  stated  in  the 
past,  we  believe  it  is  inappropriate  to 
use  coding  changes  as  an  excuse  to 
reopen  discussion  of  valuations  of 
existing  services.  To  do  so  would 
arbitrarily  favor  services  that  are  better 
suited  for  recoding.  Therefore,  we  have 
retained  1.28  RVUs. 

Dual  energy  x-ray  (DEXA)study  (CPT 
code  76075). 

Comment:  Numerous  commenters 
objected  to  the  0.28  RVUs  assigned  to 
this  service. 

Response:  We  received  a  RUC 
recommendation  of  0.30  RVUs  and  have 
accepted  the  RUC  recommendation.  The 
RUC  recommendation  and  our  final 
RVUs  are  based  on  a  complete  DEXA 
study.  By  definition,  a  DEXA  study 
includes  one  or  more  sites,  and  a  study 
of  multiple  sites  is  reported  with  CPT 
code  76075  as  a  single  unit  of  service. 
A  DEXA  study  also  includes  the 
following:  a  discussion  of  the  procedure 


with  the  patient  and  a  review  of  clinical 
data  (for  example,  patient  history)  and 
other  pertinent  radiologic  studies; 
calibration  and  quality  control  (for 
example,  measurement  of  photons)  of 
the  device  and  assurance  that  anatomic 
markings  are  appropriately  displayed 
and  are  in  proper  position;  and 
assurance  diat  quantitative  data  are 
valid,  and  that  interpretation  of  data, 
generation  of  the  written  report,  and 
communication  of  the  report  to  the 
referring  physician  and/or  patient  are 
completed. 

Injection  procedure  during  cardiac 
catheterization  (CPT  code  93540).  We 
received  a  RUC  recommendation  of  0.43 
RVUs,  which  we  have  accepted. 

Analyze  dual  chamber  pacemaker 
system  (CPT  code  93732).  The  interim 
RVUs  for  this  code  were  0.86.  We 
received  a  RUC  recommendation  of  1.20 
RVUs.  We  disagree  with  this 
recommendation  because  we  believe 
that  the  work  is  comparable  to  the  work 
of  0.93  RVUs  involved  in  analyzing  a 
cardioverter/defibrillator  (CPT  code 
93738).  Thertfore.  we  have  assigned  the 
same  value,  0.93  RVUs. 

Additionally,  there  are  four  related 
codes.  CPT  codes  93733,  93736,  93737. 
and  93738.  which  were  not  subject  to 
comment  but  for  which  the  RUC 
recommended  no  change  from  their 
current  RVUs.  Therefore,  we  have 
retained  0.17  RVUs  for  CPT  code  93733. 
0.15  RVUs  for  CPT  code  93736,  0.45 
RVUs  for  CPT  code  93737,  and  0.93 
RVUs  for  CPT  code  93738. 

Analyze  pacemaker  system  (CPT  code 
93735).  We  received  a  RUC 
recommendation  of  0.75  RVUs  and  have 
accepted  it. 

Non-invasive  physiological  studies  of 
arteries  (CPT  codes  93922  through 
93924). 

Comment:  Commenters  requested 
reconsideration  of  the  RUC 
recommendations  for  these  codes.  The 
RUC  recommended  0.41  RVUs  for  CPT 
code  93922,  0.78  RVUs  for  CPT  code 
93923,  and  0.85  RVUs  for  CPT  code 
93924. 

Response:  The  1994  RVUs  for  these 
codes  reflect  that  these  codes  cover  the 
exact  range  of  services  previously 
reported  with  deleted  CPT  codes  93920 
and  93921.  We  adjusted  the  RUC 
recommendations  to  produce  interim 
RVUs,  which  we  expected  would  have 
the  same  average  R\njs  as  the  deleted 
codes.  We  now  have  reviewed  actual 
claims  experience  with  the  new  codes 
and  have  revised  these  RVUs 
accordingly,  that  is,  to  produce  the  same 
average  RVUs  as  the  deleted  codes.  We 
have  assigned  0.25  RVUs  to  CPT  code 
93922.  0.46  RVUs  to  CPT  code  93923, 
and  0.51  RVUs  to  CPT  code  93924. 


Sleep  studies  (CPT  95807  through 
95810). 

Comment:  Commenters  requested 
reconsideration  of  the  RUC   . 
recommendations  for  these  codes.  The 
RUCreconunended  1.70  RVUs  for  CPT 
code  95807,  2.71  RVUs  for  CPT  code 
95808,  and  3.61  RVUs  for  CPT  code 
95810. 

Response:  Because  we  did  not  have 
reliable  estimates  of  utilization,  we  did 
not  accept  the  RUC  recommendations  a.s 
interim  RVUs  for  CPT  codes  95808  and 
95810.  Instead,  we  used  the  2.79  RVUs 
of  the  predecessor  CPT  code  95828.  On 
the  basis  of  1994  claims  data,  we 
recalculated  the  RVUs  for  CPT  codes 
95807,  95808,  and  95810,  using  the  RUC 
relationships  adjusted  so  that  the 
volume-weighted  average  of  the  three 
codes  would  equal  the  RVUs  for  CPT 
code  95828. 

Prolonged  services  (CPT  99354 
through  99357). 

Comment:  Commenters  objected  to 
the  interim  RVUs,  preferring  those 
recommended  by  the  RUC.  because 
those  RVUs  were  based  on  a  survey  of 
60  physicians  by  the  ASIM  and  the 
AAFP  with  a  response  rate  of  75 
percent,  which  showed  median  RVUs  of 
1.59,  75th  percentile  R\TJs  of  1.85,  and 
median  intraservice  time  of  50  minutes. 

Response:  The  survey  methodology 
used  to  support  the  RUC 
recommendations  is  poorly  suited  to 
value  this  service  for  several  reasons: 
(1)  Response  bias.  In  the  materials 
submitted  to  the  RUC  for  these  codes, 
the  AAFP/ ASIM  sur\'ey  for  CPT  code 
99354  reported  a  response  rate  of  49 
percent  (46  of  94)  with  median  RVUs  of 
2.33,  75th  percentile  RVUs  of  2.70,  and 
median  intraservice  time  of  60  minutes. 
The  RUC  recommendation  was  2.33 
RVUs.  The  commenters  reported  that, 
when  additional  responses  were 
received  (the  response  rate  increased  to 
75  percent),  the  median  and  75th 
percentile  RVUs  and  the  median 
intraservice  time  fell  substantially.  This 
large  reduction  of  reported  RVUs  with 
the  receipt  of  additional  responses  in 
the  75  percent  sample  reported  by  the 
commenters  indicates  a  substantial 
response  bias,  that  is,  those  favoring 
higher  RVUs  were  more  motivated  to 
respond,  and  suggests  that  a  100  percent 
response  rate  would  produce  further 
reductions. 

(2)  Difficulty  in  characterizing  the 
service.  The  vignettes  used  in  the 
surveys  describe  entire  episodes  of  care 
that  would  be  reported  using  both  an 
ordinary  evaluation  and  management 
code  and  prolonged  services  codes  but 
the  vignettes  did  not  distinguish  what 
portion  of  the  work  described  is 
included  in  the  basic  evaluation  and 
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management  service.  It  is  likely  that 
meny  survey  respondents  valued  the 
work  and  time  of  the  entire  episode 
rather  than  the  portion  that  would  be 
considered  prolonged  services. 

Even  if  the  vignettes  were  constructed 
in  a  way  that  made  it  easy  to  identify 
the  woik  of  prolonged  services,  the 
heterogeneity  of  services  covered  by  the 
codes  severely  weakens  the  validity  of 
vignette-based  magnitude  estimation 
surveys.  Statistically,  this  method 
requires  the  mode  and  mean  of  RVUs  to 
beinterchangeable.  The  fee  schedule 
RVUs  are  intended  to  equal  the  average 
(or  mean)  work  of  all  patients  described 
by  a  code.  Because  it  is  nearly 
impossible,  cognitively,  to  recognize 
and  weigh  the  work  and  relative 
frequency  of  the  entire  range  of  patients 
described  by  the  code,  a  vignette 
describing  a  typical  patient  (the  mode) 
is  substituted.  The  relationship  of  mean 
and  mode  becomes  weaker  as  the 
collection  of  services  included  in  a  code 
becomes  more  heterogeneous. 
Evaluation  and  management  services  are 
among  the  most  heterogeneous.  This  is 
one  reason  why  typical  times  are 
included  in  their  descriptors  to  help 
distinguish  levels  of  service  and  are  not 


needed  '  o  distinguish  different  levels  of, 
for  exan  pie,  intestinal  resection.  The 
prolong!  id  services  codes  are  even  more 
heterogf  neous  than  visit  codes,  covering 
wide  rai  ges  of  time  and  levels  of 
service.  Attempting  to  measure  the 
average  work  of  these  codes  on  the  basis 
of  a  vignette  is  similar  to  trying  to 
estimate}  the  average  work  of  a  code  for 
unlisted  procedures  in  a  given  anatomic 
region  (juch  as  CPT  code  45999 
(Unlisted  procedure,  rectiun))  by 
estimati  ig  the  worie  of  one  of  the 
procedu  res  covered  by  that  code. 

(3)  Th  B  vignettes  used  for  CPT  codes 
99354  and  99356  describe  the  most 
difficult  cases  covered  by  the  codes.  The 
vignette  t  for  CPT  codes  99354  and 
99356  aj  e  identical  to  those  for  CPT 
codes  91355  and  99357.  respectively.  In 
order  for  the  episodes  described  to 
qualify  for  CPT  codes  99355  or  99357. 
they  mist  involve  at  least  75  minutes  of 
face-to-nce  time  beyond  the  typical 
time  forithe  visit  code  used.  Since  CPT 
codes  91  354  and  99356  describe 
encount  srs  with  anywhere  between  30 
and  74  I  linutes  of  face-to-face  time 
beyond  he  typical  time,  the  vignettes 
describe  the  longest  possible  encounters 
that  the  e  codes  represent.  For  reasons 

Tabl  1 3.— Prolonged  Services   . 


delineated  below,  we  believe  that 
episodes  qualifying  for  CPT  codes  99354 
or  99356  average  not  74  minutes  but  40 
minutes,  and  only  3  percent  will  also 
qualify  for  CPT  codes  99355  or  99357 
Even  if  these  figures  are  substantial 
underestimates,  unless  all  prolonged 
services  episodes  qualify  for  CPT  codes 
99355  or  99357,  the  vignettes  overstate 
the  average  work. 

Even  when  better  suited  to 
circumstances,  magnitude  estimation 
siirveys  are  not  a  gold  standard;  they 
serve  as  a  basis  for  discussion  because 
better  data  are  seldom  available.  In  this 
case,  however,  there  is  a  good  source  of 
information:  the  National  Ambulatory 
Medical  Care  Survey  (NAMCS), 
conducted  by  the  National  Center  for 
Health  Statistics.  This  study  used  state- 
of-the-art  sampling  techniques  to  ensure 
accurate  representation  of  the  full  range 
of  ambulatory  care  in  the  U.S.  Instead  of 
relying  upon  physician  opinion  as  to  the 
average  length  of  encounters,  NAMCS 
recorded  face-to-foce  time  for  33.795 
visits  at  the  time  of  visit.  These  data, 
combined  with  Medicare  claims  data 
concerning  the  relative  frequency  of 
visit  codes,  form  the  basis  for  Table  3 — 
Prolonged  Services,  which  follows. 


HCPCS- 


99201  

99202  ..... 

99203  ...., 

99204  .„. 

99205  ..... 

99211  

99212  

99213  ._.. 

99214  .._. 
.99215  

99241  

99242  

99243  ._.. 

99244  _... 

99245  

Average  .. 


Typical 
time 


10 
20 
30 
45 
60 
5 
10 
15 
25 
40 
15 
30 
40 
60 
80 


Pro- 
por- 
tion o( 
MOt- 
lice 
vistts 


0.005 
0.017 
0.020 
0.013 
0.009 
0.042 
0.194 
0.469 
0.157 
0.034 
0.004 
0.006 
0.010 
0.013 
0.006 


Prob- 
abifity 
otcode 
quaKfy- 
ing  as 
pro- 
longed 


n 

0.0002 
0.0027 
0.0216 
0.0431 
(••) 
(••) 

0.0010 

e.oio4 

0.0027 
0.0104 
0.0431 
0.0714 
0.0023 


Aver- 

titneo ' 
ept- 
soda 


Nil 

53.9) 

66.3 

81.21 

100.1 

H,\ 

Nil 

Nil 

60.51 

77.9  i 

Ni 

66.3 

77.91 

100.1  ! 

126.41 

93.9) 


'An  numeric  CPT  HCPCS  copyright  1994  American  MecScal  Ass  xaation. 
••  Less  than  1  in  20.000. 


The  NAMCS  data  also  confirm  our 
belief  that  many  more  visits  will  occur 
at  the  shorter  end  of  time  periods 
covered  by  the  codes:  60  minute  visits 
aie  12  times  more  Ukely  than  90  minute 
visits,  which  are  twice  as  likely  as  120 
minute  visits.  This  is  a  direct 
consequence  of  the  laws  of  probabihty: 
If  a  service  has  a  typical  time,  the  length 
of  any  single  visit  is  more  likely  to  be 


Time 
be- 
yond 
typi- 
cal 


NA 

33,90 

36.31 

36.29 

40.12 

NA 

NA 

NA 

35.58 

37.96 

NA 

36.31 

37.96 

40.12 

46.41 

39.84 


Prob- 
ability 01 

code 
quality- 
ing  tor 
99354 

only 


{") 

0.0002 

0.0026 

0.0215 

0.0414 

(") 

(•*) 

D 

0.0010 

0.0103 

(•*) 
0.0026 
0.0103 
0.0414 
0.0674 
0.0022 


Aver- 

tvneot 
epi- 
sode 


NA 

53.90 

66.25 

81.06 

98.32 

NA 

NA 

NA 

60.56 

77.58 

NA 

66.25 

77.58 

98.32 

123.63 

92.28 


Time 
be- 
yorxl 

»yp»- 
cai 


NA 

33.90 

36.25 

36.06 

38.32 

NA 

NA 

NA 

35.56 

37.58 

NA 

36.25 

37.58 

38.32 

43.63 

38.49 


Prob- 
abiNtyof 

code 
quaiity- 
ingfor 
9^55 


(~) 
(••) 
(~) 
0.0001 
0.0017 
(-) 

n 

(-) 

(•*) 

0.0001 

n 

D 
0.0001 
0.0017 
0.0040 
0.0001 


Average 
timeoi 
episode 


NA 

NA 

NA 

132.81 

143.22 

NA 

NA 

NA 

NA 

118.72 

NA 

NA 

118.72 

143.22 

173.52 

151.79 


Time 
beyond 
typical 


NA 

NA 

NA 

87.81 

83.22 

NA 

NA 

NA 

NA 

78.72 

NA 

NA 

78.72 

83.22 

93.52 

86.56 


Prob- 
abatty 
Of  code 
totality- 
ing  for 
99354 

& 
99355 

x1 


n 
n 
n 

.0.0001 
0.0016 

n 
n 
n 
r*) 

0.0001 

n 
n 

0.0001 
0.0016 
0.0034 
0.0001 


Aver- 

timeot 
epi- 
sode 


NA 

NA 

NA 

128.92 

139.67 

NA 

NA 

NA 

NA 

117.79 

NA 

NA 

117.79 

139.67 

163.14 

145.51 


Time 
be- 
yond 
typi- 
cal 


NA 

NA 

NA 

83.92 

79.67 

NA 

NA 

NA 

NA 

77.79 

NA 

NA 

77.79 

79.67 

83.14 

80.75 


closer  t<  that  typical  time  than  further 
away  fn  m  it. 

Comr  lent:  Commenters  also  stated 
that  the  interim  RVUs  contradicted  our 
position  that  work  per  unit  time  should 
increase  in  a  linear  fashion  for 
evaluatj  m  and  management  services. 
Among  other  examples,  they  cited  a 
level-fi\Ae  established  patient  office  visit 
(typical  kime  40  minutes)  that  lasted  100 
minutej  This  episode  would  be  valued 


at  2.68  RVUs  or  0.027  RVUs  per  minute, 
rather  than  the  0.038  RVUs  per  minute 
(1.53  RVUs/40  minutes)  for  a  typical    , 
visit. 

Response:  The  phenomenon 
described  by  the  commenters  is  not  a 
consequence  of  the  interim  RVUs.  It 
occurs  any  time  the  length  of  a  visit 
deviates  from  the  typical  time.  For 
example,  a  level-five  established  patient 
visit  that  lasted  65  minutes  (whidi 
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would  not  qualify  for  CPT  code  99354) 
would  average  0.024  RVUs  per  minute 
(1.53  RVUs/65  minutes).  If  it  lasted  30 
minutes,  the  average  would  be  0.051 
RVUs  per  minute  (1.53  RVUs/30 
minutes).  We  do  not  befieve  100 
minutes  to  be  the  typical  time  of  an 
episode  qualifying  for  CPT  codes  99215 
and  99354.  According  to  the  NAMCS 
data,  of  those  episodes  of  CPT  codes 
99215  that  qualify  for  CPT  code  99354 
(70  minutes  or  longer),  more  than  96 
percent  will  be  shorter  than  100 
minutes,  and  72  percent  will  be  less 
than  8 J  minutes.  As  shown  in  Table  3. 
the  average  time  should  be  77.58 
minutes,  which  would  give  0.035  RVUs 
per  minute  (2.68  RVUs/77.58  minutes). 
By  combining  the  times  and  RVUs  for 
visit  codes  and  prolonged  services,  the 
commenters  imply  that  this  is  a  single 
service,  described  by  a  combination  of 
codeS.  This  is  one  of  two  possible 
interpretations:  The  codes  also  can  be 
treated  as  describing  separate  services. 
Assuming  that  visit  codes  and 
prolonged  services  codes  describe 
separate  services,  a  different  analysis 
would  be  appropriate,  looking  only  at 
the  time  included  in  the  prolonged 
services  code.  According  to  the  CPT, 
"Prolonged  service  of  less  than  30 
minutes  total  duration  on  a  given  date 
is  not  separately  reported  because  the 
work  involved  is  included  in  the  total 
work  of  the  evaluation  and  management 
codes."  The  times  cited  in  the  CPT  visit 
codes  are  typical  times,  not  maximum 
times.  The  30  minutes  beyond  the 
typical  time  is  not  unpaid  time:  it  is  as 
much  a  part  of  the  visit  as  the  first 
minute  of  the  "typical"  time.  In  the  100 
minute  example  cited  by  the 
commenters,  70  minutes  of  service  (40 
minutes  time  typical  for  CPT  code 
99212  plus  30  minutes  beyond)  would 
be  attributed  to  CPT  code  99215  and  30 
minutes  to  CPT  code  99354.  The  work 
per  unit  time  for  CPT  code  99354  would 
then  be  0.038  RVUs  per  minute  (1.15 
RVUs/30  minutes),  which  is  what  the 
commenters  believed  it  should  be. 
(While  the  work  per  unit  time  for  CPT 
code  99215  in  this  instance  would  be 
low,  its  RVUs  are  not  in  dispute;  it  is 
assumed  that  episodes  shorter  than  the 
typical  time  will  also  occur  and  the 
difference  will  average  out.)  The 
problem  with  this  interpretation  is  that 
the  episode  described  by  the 
commenter,  lasting  60  minutes  beyond 
the  typical  time  of  the  visit  code,  is  not 
representative  of  the  bulk  of  ser\'ices 
qualifying  as  CPT  code  99354.  Referring 
again  to  Table  3.  the  average  duration 
beyond  the  typical  time  for  episodes 
qualifying  for  CPT  code  99354  is  38.49 
minutes.  With  30  minutes  of  this  time 


included  in  the  visit  code,  the  time 
covered  by  the  prolonged  services  code 
averages  8.49  minutes.  This  results  in  a 
work  per  unit  time  of  0.135  RVUs  per 
minute  (1.15  RVUs/8.49  minutes), 
nearly  4  times  what  the  commenters 
beUeved  it  should  be.  With  this 
interpretation,  the  RVUs  for  CPT  code 
99354  should  be  lowered  to  0.33  RVUs. 
These  comments  indicate  a  need  for 
us  to  make  a  clear  choice  between  these 
interpretations.  For  the  interim  RVUs, 
we  straddled  the  two  interpretations  by 
counting  only  15  minutes  of  prolonged 
services  as  included  in  the  visit  code 
and  making  the  apparently  generous 
estimate  of  an  average  of  45  minutes 
beyond  the  typical  time  for  CPT  code 
99354,  rather  than  the  38.49  minutes  we 
have  developed  from  the  data.  We  have 
decided  to  adopt  the  first  interpretation 
for  the  final  rule  that  the  combination  of 
a  visit  code  and  a  prolonged  services 
code  describes  a  single  service.  This 
interpretation  is  consistent  with  the 
deliberations  of  the  li992  refinement 
panel  that  established  the  linearity  of 
work  per  unit  time  for  evaluation  and 
management  ser\'ices.  We  made  these 
relationships  linear  by  increasing  the 
RVUs  for  higher  level  codes,  which  had 
lower  work  per  unit  time,  to  the  same 
intensity  as  lower  level  visits  instead  of 
adjusting  all  RVUs  to  some  intermediate 
value.  The  result  was  an  increase  in  the 
average  RVUs.  A  major  reason  we  did 
not  make  this  adjustment  work-neutral 
within  the  family  of  visit  codes  was  the 
argument  that  the  Harvard  RVUs  were 
based  upon  vignettes  that  did  not 
adequately  consider  the  possibility  of 
prolonged  services.  As  the  higher  level 
codes  were  more  likely  to  include 
prolonged  services,  we  increased  the 
RVUs  for  these  services.  If  we  assume 
that  the  visit  code  and  prolonged  service 
code  represent  a  single  service,  the 
adoption  of  the  prolonged  services 
codes  changes  the  work  described  by 
the  visit  codes  in  the  same  way  that  the 
adoption  of  an  add-on  code  changes  the 
value  of  a  surgical  procedure  that 
previously  included  cases  with  or 
without  the  add-on  procedure.  In 
principle,  the  visit  codes  should  be 
adjusted  for  work-neutrafity.  At  present, 
prolonged  services  are  billed  so  rarely 
(about  once  in  4000  visits)  that 
adjustments  would  be  less  than  0.01 
RVUs.  We  expect  this  frequency  to  rise 
substantially  as  familiarity  with  these 
codes  increases.  While  we  could  use 
NAMCS  data  to  predict  future 
utilization,  we  believe  it  is  more 
equitable  to  wait  and  see  what  actually 
happens. 

Another  problem  with  linearity  arises 
with  CPT  codes  99355  and  99357. 
Under  the  CPT  coding  scheme,  these 


codes  represent  different  amounts  of 
work  per  unit  time  depending  on 
whether  one  unit  or  more  than  one  unit 
is  billed.  According  to  the  N.^MCS  data 
(see  Table  3),  the  average  length  beyond 
typical  time  of  an  episode  billed  under 
CPT  code  99354  alone  is  38.49  minutes. 
The  average  length  of  an  episode  billing 
CPT  codes  99354  and  99355  x  1  is  80.75 
minutes,  a  difference  of  42.26  minutes 
of  face-to-face  time.  The  average  length 
beyond  typical  time  of  an  episode 
billing  CPT  codes  99354  and  99355  x  2 
(not  shown  in  Table  3)  is  116.17 
minutes,  a  difference  of  35.42  minutes 
over  CPT  code  99355  x  1.  This 
represents  an  average  difference  in  work 
of  almost  20  percent  for  the  same  RVUs. 
This  phenomenon  is  not  a  result  of  the 
NAMCS  data.  If  the  midpoints  of  the 
time-periods  listed  in  the  CPT  are  used 
instead  as  typical  times,  CPT  code 
99354  alone  would  represent  52 
minutes  of  face-to-face  time,  CPT  codes 

99354  and  99355  x  1  would  represent 
89.5  minutes  (a  difference  of  37.5 
minutes),  and  CPT  codes  99354  and 

99355  X  2  would  represent  119.5 
minutes  (a  30  minute  difference).  Here 
CPT  code  99355  represents  25  percent 
more  time  the  first  time  it  is  used.  If  a 
typical  episode  is  instead  considered  to 
last  20  minutes  more  than  the 
minimum,  the  times  become  50,  95,  and 
125  minutes  and  the  differences  45  and 
30  minutes,  or  50  percent.  The  problem 
is  inherent  in  the  coding  scheme:  The 
difference  in  average  times  represented 
by  codes  for  two  successive  time 
periods  depends  on  the  time  periods 
described  by  both  codes. 

Aside  from  the  lack  of  linearity  in  the 
RVUs  for  CPT  codes  99355  and  99357, 
we  believe  it  becomes  increasingly 
difficult  to  estimate  and  document  face- 
to-face  time  as  these  episodes  become 
longer.  We  are  afraid  this  difficulty  will 
result  in  excessive  variability  in  how  the 
codes  are  used  and  how  they  are 
reviewed  by  Medicare  carriers.  One 
possible  solution  to  both  the  linearity 
and  documentation  problems  would  be 
to  bundle  CPT  codes  99355  and  99357 
into  CPT  codes  99354  and  99356, 
respectively.  This  would  reduce  the  task 
of  estimation  and  dociunentation  to 
simply  establishing  that  the  episode 
involved  more  than  30  minutes  of  face- 
to-face  time  beyond  the  typical  time  for 
the  visit  code.  As  shown  in  Table  3,  the 
average  time  of  all  prolonged  services 
beyond  the  typical  time  is  39.84 
minutes.  This  average  is  only  slightly 
more  than  the  average  time  of  episodes 
qualifying  for  CPT  c»de  99354  alone, 
because  episodes  quafifying  for  CPT 
code  99355  are  far  less  frequent. 

Based  on  our  data,  we  have  given  the 
prolonged  services  codes  the  same 
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RVUs  as  visits  with  40  minutes  of  face- 
to-face  or  floor  time.  For  the  outpatient 
setting  (CPT  codes  99354  and  99355). 
the  RVUs  are  identical  to  those  of  CPT 
code  99215,  which  has  1.53  RVUs.  For 
the  inpatient  setting  (CPT  codes  99356 
and  99357),  the  RVUs  are  the  average  of 
CPT  code  99221  (30  minute  initial 
hospital  visit)  and  CPT  code  99322  (50 
minute  hospital  visit)  resulting  in  1.46 
RVUs.  We  will  not  make  work  neutrality 
adjustments  at  present  \nA  will  review 
the  situation  when  utilization  has 
stabilized.  We  will  also  continue  to 
closely  monitor  usage  of  CPT  codes 
99355  and  99357  and  will  consider 
measiues  such  as  bundling  or  requiring 
submission  of  documentation  if  the 
codes  cppear  to  be  overused. 

2.  EstaoUshment  of  Interim  Work 
RVUs  for  New  and  Revised  Codes  for 
1995 

a.  Methodology  (Includes  Table  4 — 
i^mericoji  Medical  Association  (AMA) 
Specialty  Society  Relative  Value  Update 
Conimittee  (RUC)  Recommendations 
and  HCFA  's  Decisions).  The  major 
aspect  of  establishing  work  RVUs  for 
1995  was  related  to  the  assignment  of 
interim  RVUs  for  all  new  and  revised 
CPT  codes.  As  described  in  our 
November  1992  notice  on  the  1993  fee 
schedule  (57  FR  55938).  we  esublished 
a  process,  based  on  recommendations 
received  from  the  American  Medical 
Association  (AMA)  Specialty  Society 
Relative  Value  Update  Committee 
(RUC),  for  establishing  interim  RVUs  for 
new  and  revised  codes. 

The  RUC  was  formed  in  November 
1991  and  grew  out  of  a  series  of 
discussions  between  the  AMA  and  the 
major  national  medical  specialty 
societies.  The  RUC  is  comprised  of  26 
members;  22  are  representatives  of 
major  specialty  societies.  The  remaining 
members  represent  the  AMA,  the 
American  Cteteopathic  Association,  and 
the  CPT  Editorial  Panel.  The  work  of  the 
RUC  is  supported  by  an,  the  RUC 
Advisory  Committee  made  up  of 
representatives  of  65  specialty  societies 
in  the  AMA  House  of  Delegates.  The 
RUC  used  a  small  group  survey  method 
to  produce  work  RVUs  that  were  voted 
on  by  the  RUC,  with  a  two-thirds  vote 
required  for  acceptance.  The  RUC  then 
submitted  to  us  those  accepted  RVUs  as 
recommended  values. 

We  received  work  RVU 
recommendations  for  approximately  330 
new  and  revised  codes  from  the  RUC. 
Physician  panels  consisting  of  CMDs 
and  our  staff  reviewed  the  RUC 
recommendations  by  comparing  them  to 
our  reference  set  or  to  other  comparable 
services  on  the  fee  schedule  for  which 
work  RVUs  had  been  established 
previously,  or  to  both  of  these  criteria. 
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The  panelsjalso  considered  the 
relationships  among  the  new  and 
revised  coqes  for  which  we  received  the 
RUC  recon^endations.  We  agreed  with 
a  majority  ef  those  relationships 
reflected  in  the  RUC  values.  In  some 
cases  when  we  agreed  with  the  RUC 
relationships,  we  revised  the  RVUs 
recommenied  by  the  RUC  in  order  to 
achieve  w(vrk  neutrality  within  families 
of  codes.  For  approximately  85  percent 
of  the  RUC  recommendations,  proposed 
RVUs  werq  accepted  or  increased,  and 
for  approximately  13  percent,  RVUs 
were  decreased. 

We  also  teceived  8  recommendations 
from  specialty  societies  for  new  or 
revised  cofles  for  which  the  RUC  did  not 
provide  a  recommendation.  The 
specialty  society  recommendations  were 
also  revie\Ved  by  the  physician  panels. 
For  100  percent  of  the  specialty  society 
recommen  lations,  the  proposed  RVUs 
were  accei  ted. 

Table  4  Ijs  a  listing  of  those  codes  that 
will  be  new  or  revised  in  1995  for  which 
we  received  recommended  work  RVUs. 
This  table  includes  the  following 
informatii . 

(HCFA  Common  Procedure 
tem)  code.  This  is  the  CPT 
irvice.  An  asterisk  identifies 


•  HQ 
Coding  S 
code  for  a 
new  codei 

•  Desci 
version  of 
the  code. 

•  flt/C-i 


jtion.  This  is  an  abbreviated 
\e  narrative  description  of 


ommended  work  RVUs. 
This  coluitm  identifies  the  work  RVUs 
recommended  by  the  RUC  If  no 
recommen  dation  was  received  from  the 
RUC,  this  column  shows  "no  rec." 

•  Specialty-recommended  RVUs.  This 
column  identifies  work  RVUs 
recommei  ded  by  a  specialty  society. 

•  HCF/  decision.  This  column 
indicates  <  vhether  we  agreed  with  the 
RUC  recoi  imendation  ("agreed");  we 
established  work  RVUs  that  are  higher 
than  the  R|UC  recommendation 
("increase  d");  or  we  established  work 
RVUs  thai  were  less  than  the  RUC 
recommei  dation  ("decreased").  Codes 
for  which  we  did  not  accept  the  RUC 
recommei  dation  are  discussed  in 
greater  de  ail  following  Table  4.  An  (a) 
in  this  col  amn  indicates,  that  RVUs  were 
not  assign  ed.  A  (b)  indicates  that  RVUs 
were  assij  ned  by  HCFA.  A  (c)  indicates 
that  no  w  irk  RVUs  were  assigned.  An 
(x)  indica  es  that  this  service  is  not  paid 
under  the  physician  fee  schedule.  A 
discussioi  >  follows  the  table  in  section 
V.B.2.b. 

•  HCFj  .  value.  This  colimtin  contains 
the  1995  KVUs  for  physician  work.  The 
1995  RVUs  shown  have  not  been 
adjusted  iar  budget  neutrality. 

This  talile  includes  only  those  codes 
that  were  reviewed  by  the  full  RUC  or 


for  which  we  received  a 
recommendation  frt>m  a  specialty 
society.  In  addition  to  the  codes  on  the 
table,  there  were  158  revised  codes  that 
the  RUC  Advisory  Committee 
determined  did  not  need  to  be  revalued 
either  because  the  coding  change  was 
determined  to  be  editorial  in  natiire  or 
the  existing  RVUs  required  no  further 
review  by  the  full  RUC  We  agreed  that    ■ 
the  RVUs  for  145  of  these  codes  should 
not  be  changed.  Of  the  13  codes  which 
were  revalued,  5  increased  in  value  and 
8  decreased  in  value.  The  following  is 
a  simunary  of  our  rationale  for  revising 
the  RVUs  for  the  13  remaining  codes: 
Radical  resection  of  sternum  (CPT 
code  21630).  CPT  1994  included  two 
codes  for  radical  resection  of  sternum. 
CPT  code  21630  was  used  to  report 
resection  for  timior.  CPT  code  21633 
was  used  to  report  resection  for 
osteomyelitis.  CPT  code  21633  has  been 
deleted,  and  CPT  1995  directs  the 
reporting  of  CPT  code  21630  in  its 
place.  To  keep  the  eflect  of  this  coding 
change  work-neutral,  we  calculated  a 
frequency  weighted  average  of  the  two 
codes  to  determine  the  revised  work 
RVUs  of  15.95  for  revised  CPT  code 
21630. 

Tendon  sheath  incision  (CPT  code 
25000).  CPT  1994  included  two  codes 
for  tendon  sheath  incision.  CPT  code 
25000  was  used  to  report  incision  at 
radial  styloid  for  deQuervain's  disease. 
CPT  code  25005  was  used  to  report 
incision  for  other  stenosing 
tenosynovitis.  CPT  code  25005  has  been 
deleted,  and  CPT  1995  directs  the 
reporting  of  CPT  code  25000  in  its 
place.  To  keep  the  effect  of  this  coding 
change  work-neutral,  we  calculated  a 
fi«quency  weighted  average  of  the  two 
codes  to  determine  the  revised  work 
RVUs  of  3.24  for  revised  CPT  code 
25000. 

Flexor  origin  slide,  foreann  and/or 
wrist  (CPT  code  25315}  and  flexor  origin 
slide,  forearm  and/or  wrist;  with 
tendon(s)  transfer  (CPT  code  25316). 
CPT  1994  included  four  codes  for 
flexor  origin  slides.  Two  CPT  codes 
(25316  and  25315,  respectively)  were 
used  to  report  slides  for  cerebral  palsy 
(with  or  without  tendon(s)  transfer). 
Two  CPT  codes  (25318  and  25317, 
respectively)  were  used  to  report  slides 
for  Volkmann  contracture  (with  or 
without  tendon(s)  transfer).  CPT  codes 
25318  and  25317  have  be^  deleted,  and 
CPT  1995  directs  reporting  of  CPT  codes 
25316  or  25315  (for  either  cerebral  palsy 
or  Volkmann  contracture)  in  their  place. 
To  keep  the  effect  of  this  coding  change 
work-neutral,  we  calculated  a  frequency 
weighted  average  of  the  two  pairs  of 
codes  to  determine  the  revised  work 
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RVUs  of  11.62  for  CPT  code  25316  and 
9.56  for  CPT  code  25315. 

Pleurectomy  (CPT  code  32310).  CPT 
1994  included  two  codes  for  excision  of 
chest  lining.  CPT  code  32310  was  used 
to  report  parietal  (separate  procedure). 
CPT  code  32315  was  used  to  report 
partial  pleurectomy.  CPT  code  32315 
has  been  deleted,  and  CPT  1995  directs 
the  reporting  of  CPT  code  32310  in  its 
place.  To  keep  the  effect  of  this  coding 
change  work-neutral,  we  calculated  a 
frequency  weighted  average  of  the  two 
codes  to  determine  the  revised  work 
RVUs  of  12.18  for  revised  CPT  code 
32310. 

Mediastinotomy,  transthoracic 
approach  (CPT  code  39010).  CPT  1994 
included  two  codes  for  mediastinotomy. 
CPT  code  39010  was  used  to  report  a 
transthoracic  approach  to  incision.  CPT 
code  39020  was  used  to  report  a  sternal 
split.  CPT  code  39020  has  been  deleted, 
and  CPT  1995  directs  the  reporting  of 
CPT  code  39010  in  its  place.  To  keep 
the  effect  of  this  coding  change  work- 
neutral,  we  calculated  a  frequency 
weighted  average  of  the  two  codes  to 


determine  the  revised  work  RVUs  of 
10.90  for  revised  CPT  code  39010. 

Non-invasive  vascular  diagnostic 
studies,  duplex  scans  (CPT  codes  93882 
93888,  93926,  93931.  93971,  93976, 
93979).  There  are  multiple  codes  in  CPT 
1994  for  duplex  scans  depending  on  the 
anatomical  location.  For  each  location 
there  are  two  codes:  one  for  a  complete 
bilateral  study  and  one  for  a  follow-up 
or  limited  study,  hi  CPT  1995,  the 
"follow-up  or  limited  study"  codes  have 
been  revised  to  read:  "unilateral  or 
limited  study."  The  codes  now 
explicitly  equate  unilateral  studies  with 
limited  studies.  We  believe  that  the 
payment  relationships  between 
unilateral  and  complete  studies  in  this 
group  of  codes  should  be  the  same  as 
those  between  most  uini  lateral  and 
bilateral  procedures  throughout  the  fee 
schedule:  A  complete  (bilateral)  study 
should  be  valued  at  150  percent  of  a 
unilateral  or  limited  study.  We  adjusted 
RVUs  for  each  pair  of  codes  so  that  the 
volume-weighted  average  work,  practice 
expense,  and  malpractice  expense  for 
each  pair  stay  the  same,  but  the  RVUs 


for  complete  procedures  are  50  percent 
greater  than  the  corresponding  limited 
procedures.  Because  of  this  decision, 
the  codes  for  seven  of  the  complete 
studies  (CPT  codes  93886.  93925, 
93930,  93970,  93975.  and  93978)  have 
also  been  revised. 

hi  addition  to  these  13  codes,  there 
was  a  CPT  revision  not  reviewed  by  the 
RUC  Advisory  Committee  or  the  full 
RUC  for  which  we  believe  a  revision  to 
the  work  RVUs  is  needed.  That  CPT 
code  is  25447  (interposition 
arthroplasty).  CPT  1994  included  two 
codes  for  arthroplasty.  CPT  code  25447 
was  used  to  report  repair  of  intercarpal 
or  carpometacarpal  joints.  CPT  code 
26527  was  used  to  report  arthroplasty  of 
the  carpometacarpal  joints.  CPT  code 
26527  has  been  deleted,  and  CPT  1995 
directs  the  reporting  of  CPT  code  25447- 
in  its  place.  To  keep  the  effect  of  this 
coding  change  work-neutral,  we 
calculated  a  frequency  weighted  average 
of  the  two  codes  to  determine  the 
revised  work  RVUs  of  9.97  for  CPT  code 
25447. 


Table  4.— ama  RUC  Recommendations  and  HCFA's  Decisions 


HCPCS* 


11920 

11921 

11922 

11975 

11976 

11977 

#19367 

ff 19368 

ff 19369 

20802 

20805 

20808 

20816 

20822 

20824 

20827 

20838 

20955 

20969 

20970 

20972 

20973 

25240 

25320 

#25337 

#25830 

25915 

26550 

26555 

26580 

26585 

26590 

28360 

#29445 

#31254 

#31255 

#31256 

#31267 


Description 


Correct  skin  color  defects  

Correct  skin  color  defects  

Correct  skin  color  defects  

Insert  contraceptive  cap 

Removal  of  contraceptive  cap 
Remove/reinsert  contra  cap  .... 

Breast  reconstruction  

Breast  reconstruction  _ 

Breast  reconstniction „ 

Replantation,  arm,  complete  ... 

Replant  forearm,  complete 

Replantation,  hand,  complete  . 
Replantation  digit,  complete  .... 
Replantation  digit,  complete  .... 
Replantatton  thumb,  complete 
Replantation  thumb,  complete 
Replantation,  foot,  complete  ... 

Microvascular  fibula  graft  

Bone-skin  graft „ 

Bone-skin  graft,  pelvis „ 

Bone-skin  graft,  metatarsal 

Bone-skin  graft,  great  toe  

Partial  removal  of  ulna 

Repair/revise  wrist  joint „, 

Reconstruct  ulna/radioulnar 

Fuston  radioulnar  jrrt'ulna „. 

Amputation  of  forearm  

Construct  ttiumb  replacement .. 

Positional  change  of  finger  

Repair  hand  detonnity 

Repair  fmger  deformity 

Repair  fSnger  deformity 

Reconstruct  deft  foot 

Appjy  rigid  leg  cast „._. 

Revision  of  ethmoid  sinos 

Removal  o(  eVwnoM  simjs  

Exploration  maxillary  sinus  

Endoscopy,  maxillary  sinus 


RUC  rec- 
ommend- 
ed RVUs 


1.63 
1.95 
0.50 
1.50 
1.80 
3.30 
25.00 
31.50 
29.00 
50.00 
70.46 
76.08 
33.00 
30.03 
35.68 
31.22 
50.00 
38.00 
44.28 
44.10 
44.22 
47.29 
4.96 
10.00 
9.50 
9.50 
20.00 
25.02 
19.47 
17.71 
16.36 
21.00 
12.63 
1.80 
4.70 
7.04 
3.33 
5.52 


Specialty 

rec- 
ommend- 
ed RVUs 


HCFA 
decision 


Agreed  ..:... 

Agreed . 

Agreed  — 

Agreed 

Agreed 

Decreased 
Agreed  — 

Agreed 

Agreed 

Decreased 
Decreased 
Decreased 
Decreased  . 
Decreased  . 
Decreased  . 
Decreased  . 
Decreased  . 

Agreed 

Decreased  . 
Decreased  . 
Decreased  . 
Decreased  . 

Agreed 

Agreed 

Decreased  . 
Decreased  . 
Decreased  . 
Decreased  . 
Decreased  . 
Decreased  ., 
Decreased  .. 
Decreased  .. 

Agreed 

Agreed „. 

Agreed  ._ 

Agreed 

Agreed 

Agreed 


1995 

work 

RVU" 


1.63 
1.95 
0.50 
1.50 
1.80 
2.55 
25.00 
31.50 
29.00 
40.00 
48.95 
60.86 
30.00 
24.80 
30.00 
25.50 
40.00 
38.00 
42.55 
41.68 
42.00 
44.80 
4.96 
10.00 
9.20 
9.20 
16.79 
21.00 
16.34 
15.99 
13.73 
17.63 
12.63 
1.80 
4.70 
7.04 
3.33 
5.52 
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Table  4.— AMA  RUC  Reo  >mmendations  and  HCFA's  Decisions— Continued 


HCPCS* 


Oescriptioi 


#  31276 
32820 
32850 
32851 
32852 
32853 
32854 
33245 
33246 
33320 

*  33321 
33330 

«33332 
33401 
33403 
33406 
33413 
33414 
33417 
33470 
33471 
33472 
33475 
33476 
33478 
33505 
33506 

•  33572 
33600 
33602 
33606 
33608 
33610 
33611 
33612 
33615 
33617 
33619 
33647 
33660 
33665 
33670 
33681 
33684 
33688 
33690 
33692 
33694 

"  33696 
33697 
33698 
33702 
33710 
33720 
33722 
33730 
33732 
33735 
33736 
33737 
33750 
33755 
33762 
33764 
33766 
33767 
33770 
33771 
33774 


Sinus  surgical  endoscopy  

Reconstruct  injured  chest  . ..... 

Donor  pneumonectomy 

Lung  transplant,  sirigte 

Lung  transplant  w/bypass 

Lung  trartsplant  double  

Lung  transplant  w/bypass  

Imptant  heart  defibrillator  

Imptani  heart  defibrillator 

Repair  major  blood  vessel(s)  ..... 

Repair  major  vessel  — 

Insert  major  vessel  graft  

Insert  rrajor  vessel  graft  — 

Valvuloplasty,  open — 

Valvuloplasty,  w/cp  bypass 

Replacement,  aortic  valve 

Replacement,  aortic  valve 

Repair,  aortic  valve  

Repair  of  aortic  valve 

RevMon  of  pulmonary  valve  . — 

Vafvolomy,  pulmonary  valve 

Revision  of  pulmonary  valve 

Replacement,  pulmonary  valve . 

Revision  of  heart  chamber 

Revision  of  heart  chamber 

Repair  artery  w/tunnel 

Repair  artery,  translocation 

Open  coronary  endarterectomy 

Closure  of  valve 

Closure  of  valve 

Anastomosis/artery-aorta  

Repair  anon^ly  w/conduit 

Repair  by  enlargement 

Repair  double  ventricle  „ 

Repair  double  ventricle 

Repair  (simple  fontan) _., 

Repair  by  modified  fontan „.., 

Repair  single  ventricle 

Repair  heart  septum  defects  .... 

Repair  of  heart  defects  ~... 

Repair  of  heart  defects  

Repair  of  heart  chamtsers  

Repair  heart  septum  defect  

Repair  heart  septum  defect  .:... 

Repair  heart  septum  defect  

Reinforce  pulmonary  artery 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  defects  ~, 

Repair  of  heart  defects  „. 

Repair  of  heart  defects  

Repair  of  heart  defects  „... 

Repair  of  f>eart  defects  „. 

Repair  of  heart  defect 

Repair  of  heart  defect  

Repair  heart-vein  defect(s)  

Repair  heart-vein  defect 

Revision  of  heart  chamber 

Revision  of  heart  chamber 

Revision  of  heart  chamber 

Major  vessel  shunt  

Major  vessel  shunt  

Major  vessel  shunt 

Major  vessel  shunt  &  graft 

Major  vessel  shunt 

Atrial  septectomy/septostomy  .. 

Repair  great  vesst^ls  defect 

Repair  great  vessels  defect  ..... 
Repair  great  vessels  defect  .... 


RUC  rec- 
ommend- 
ed RVUs 


Specialty 

rec- 
ommend- 
ed RVUs 


8.85 
20.00 
11.84 
35.53 
37.51 
44.42 
49.35 
12.71 
19.49 
15.56 
18.95 
19.36 
22.75 
22.70 
23.69 
31.58 
34.55 
29.61 
27.64 
19.74 
21.37 
21.14 
27.64 
24.68 
25.66 
25.66 
25.66 
4.50 
28.62 
27.64 
29.61 
30.35 
29.61 
31.58 
32.42 
30."84 
32.57 
35.78 
27.75 
24.68 
27.64 
31.58 
26.65 
28.62 
29.61 
18.51 
29.61 
30.60 
30.45 
32.57 
33.56 
25.66 
28.67 
25.66 
27.64 
30.22 
27.39 
20.19 
22.70 
20.73 
20.37 
20.73 
20.73 
20.73 
21.71 
23.69 
32.32 
33.56 
29.61 


HCFA 
decision 


Decreased 
Agreed 

(X) 

Agreed 

Increased  . 

Agreed 

Decreased 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed  ....: 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed  ..... 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed ..... 
Agreed  ..... 
Agreed  ..... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .... 

Agreed 

Agreed .... 


1995 

work 

RVU" 


7.50 
20.00 

3553 
38.53 
44.42 
47.42 
12.71 
19.49 
15.56 
18.95 
19.36 
22.75 
22.70 
23.69 
31.58 
34.55 
29.61 
27.64 
19.74 
21.37 
21.14 
27.64 
24.68 
25.66 
25.66 
25.66 
4.50 
28.62 
27.64 
29.61 
30.35 
29.61 
31.58 
32.42 
30.84 
•32.57 
35.78 
27.75 
24.68 
27.64 
31.58 
26.65 
28.62 
29.61 
18.51 
29.61 
30.60 
30.45 
32.57 
33.56 
25.66 
28.67 
25.66 
27.64 
3022 
27.39 
20.19 
22.70 
20.73 
20.37 
20.73 
20.73 
20.73 
21.71 
23.69 
32.32 
33.56 
29.61 
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HCPCS* 


33775 
33776 
33777 
33778 
33779 
33780 
33781 
33786 
33788 
33802 
33803 
33813 
33814 
33820 
33822 
33824 
33840 
33845 
33851 
33852 
33853 
33917 
33918 
33919 
33920 
33922 
33930 
33935 
33940 
33945 
34501 
34510 
34520 
34530 
35161 
35162 
35472 
35548 
35549 
35870 
36835 
#37209 
41822 
41823 
41828 
41830 
41872 
41874 
43100 
43101 

•  43107 

•  43108 

•  43112 

•  43113 

•  43116 

•  43117 

•  43118 

•  43121 

•  43122 

•  43123 

•  43124 

•  43249 
43320 

•  43360 

•  43361 

•  43405 
43501 

•  43502 
43510 


Table  4.-AMA  RUC  Recommendations  and  HCFA's  DEOsiONs-Continued 


Description 


Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  great  vessels  defect  . 
Repair  great  vessels  defect  . 

Repair  arterial  trunk  _, 

Revision  of  pulmonary  artery 

Repair  vessel  defect  

Repair  vessel  defect  

Repair  septal  defect 

Repair  septal  defect 

Revise  major  vessel 

Revise  major  vessel 

Revise  major  vessel ^. 

Remove  aorta  constriction  _. 
Remove  aorta  constriction  ... 
Remove  aorta  constriction  ... 

Repair  septal  defect „ 

Repair  sajital  defect 

Repair  pulmonary  artery  

Repair  pulmonary  atresia 

Repair  pulmonary  atresia  . 

Repair  pulmonary  atresia 

Transect  pulmonary  artery  .... 
Removal  of  donor  heart/lung 
Transplantation,  heart/lung  ... 
Removal  of  donor  heart 
Transplantation  of  heart 
Repair  valve,  femoral  vein 
Transposition  of  vein  valve 

Cross-over  vein  graft 

Leg  vein  fusion 

Repair  defect  of  artery  

Repair  artery  rupture  ..'....... 

Repair  arterial  blockage  .... 

Artery  bypass  graft 

Artery  t^pass  graft 

Repair  vessel  graft  defect  . 

Artery  to  vein  shunt 

Exchange  arterial  catheter 

Excision  of  gum  lesion 

Excision  of  gum  lesion 

Excision  of  gum  lesion 

Removal  of  gum  tissue 

Repair  gum 

Repair  tooth  socfcet 


Excision  of  esophagus  lesion  

Excision  of  esophagus  lesion  

Removal  of  esophagus 

Removal  of  esophagus „ 

Removal  of  esophagus „ 

Removal  of  esophagus 

Partial  removal  of  esophagus 

Partial  removal  of  esophagus  

Partial  removal  of  esophagus 

Partial  removal  of  esophagus  „ 

Partial  removal  of  esophagus  

Partial  removal  of  esophagus 

Removal  of  esophagus ., 

Esophagus  endoscopy,  dilation 

Fuse  esophagus  &  stomach  

Gastroinleslinai  repair 

Gastrointestinal  repair '. 

Ligate/staple  esophagus 

Surgical  repair  of  stomach 

Surgical  repair  of  stomach 

Surgical  opening  of  stomach  


RUCrec- 
onwnerxi- 
edRVUs 


30.84 
32.57 
32J06 
34.55 
34.79 
35.53 
35.04 
33.56 
25.66 
16.78 
18.75 
19.74 
24.68 
15.79 
16.78 
18.75 
19.74 
21.22 
20.23 
22.70 
30.60 
23.69 
25.66 
31.46 
31.09 
22.70 
14.31 
57.50 
10.35 
40.00 
9.82 
11.88 
12.47 
16.51 
17.64 
18.66 
6.99 
20.35 
22.15 
20.85 
6.61 
3.66 
2.29 
3.18 
1.27 
1.13 
2.47 
2.97 
&S6 
15.28 
27.50 
33.00 
30.00 
34.00 
30.00 
28.79 
32.00 
28.00 
28.00 
32.00 
2&JO0 
2.93 
14.65 
26.35 
30X10 
15.00 
UJOO 
16.00 
9.37 


Specialty 

rec- 
ommend- 
ed RVUs 


HCFA 
decision 


Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed ....; 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed ..... 

Agreed 

Agreed 

Agreed  „... 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed  ..„.. 

Agreed 

Agreed  „.... 

Agreed 

Agreed 

Agreed 

Agreed 

(X)  

Agreed 

W  

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Decreased  . 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed , 

Agreed , 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 


Agreed 
Agreed 
Agreed . 
Agreed . 
Agroed  . 
Agreed. 
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1995 

work 

RVU" 


30.84 

32.57 

32.08 

34.55 

34.79 

35.53 

35i)4 

33.56 

25.66 

16.78 

18.75 

19.74 

24.68 

15.79 

16.78 

18.75 

19.74 

21.22 

20.23 

22.70 

30.60 

23.69 

25.66 

31.46 

31.09 

22.70 


57.50 


40.00 
9.82 
11.88 
12.47 
16.51 
17.64 
18.66 
6.99 
20.35 
22.15 
20.85 
6.61 
1.50 
2.29 
3.18 
1.27 
1.13 
2.47 
2.97 
8.56 
1528 
27.50 
33.00 
30.00 
34.00 
30.00 
28.79 
32.00 
28.00 
28.00 
32.00 
25.00 
2.93 
14.65 
26.35 
30.00 
15.00 
14.00 
16.00 
9.37 
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Table  4.— AMA  RUC  Recx)j  imendations  and  HCFA's  Decisions— Continued 


HCPCS- 


43842 
43843 
43846 

» 43847 

#43848 
44120 

« 44121 
44125 

« 44139 
45110 
45111 
45112 

« 45113 
45114 
45120 
451P1 

» 45123 
45170 

#45190 

#45562 

#45563 
47000 
47001 

#47015 
47133 

#47134 
47135 

•  47136 
47420 
47460 
47530 

#47711 

#47712 

#47741 

47760 

47765 

#47785 

#47900 

48550 

48554 

48556 

#49422 

49425 

#49428 

#49429 

50300 

•  51784 
#52327 
#52647 

•  52648 
57520 

•  57522 
58970 
58976 
59012 
59015 
59050 

#59051 
#59855 
#59856 

•  59857 

•  60001 
60100 

#60210 

•  60212 
60220 
60260 
60270 

•  60271 


Description 


Gastroplasty  for  obesity  

Gastroplasty  for  obesity 

Gastric  t>y|Mss  for  obesity  

Gastric  byjjass  for  obesity  

Revision  gastroplasty 

Removal  of  small  intestine 

Removal  of  small  intestine , 

Removal  of  small  intestirw 

Mobifization  of  colon  

Removal  of  rectum 

Partial  re(TK>val  of  rectum 

Removal  of  rectum 

Partial  proctectomy  ....„ 

Partial  removal  of  rectum 

Removal  of  rectum 

Removal  of  rectum  and  colon  .... 

Partial  proctectomy  , 

Excision  of  rectal  lesion 

Destruction  rectal  tumor 

Exploration/repair  of  rectum , 

ExploratJortfrepair  of  rectum 

Needte  biopsy  of  liver 

Neede  biopsy,  liver 

Inject/aspirate  Nver  cyst 

Removal  of  donor  liver 

Partial  removal,  dorxx  liver 

Transptantalion  of  liver 

Transplantation  of  liver „ 

Incision  of  bile  duct , 

Incise  bile  duct  sphincter  

Revise,  reinsert  trite  tutw  

Excision  of  bite  duct  tumor 

Excision  of  bite  duct  tumor 

Fuse  gailbiadder  &  txnvel  

Fuse  bite  ducts  and  bowel 

Fuse  liver  ducts  &  bowel 

Fuse  tMie  ducts  and  bowel  ........ 

Suture  bite  duct  iniury  „. 

DorKX  pancreatectomy 

Transplantallograft  pancreas 

Removal,  allograft  pancreas  

Rertx)ve  perm  cannula/cattieter 
Insert  abdomen-verwus  drain  ... 

Ligation  of  shunt 

Rerrxjval  of  shurrt 

Removal  of  donor  kidney .. 

Anal/urinary  muscle  study 

Cystoscopy,  inject  material  

Laser  surgery  of  prostate 

Laser  surgery  of  prostate  ....„..., 

Conization  of  cervix 

Conization  of  cervix ...._ 

Retrieval  of  oocyte  

Transfer  of  embivo 

Fetal  cord  puncture,  prenatal  .... 

Chorion  biopsy  

Fetal  monitor  w/report 

Fetal  monitor/interpret  only  

Abortion 

Abortion * .„. 

Abortion  

Aspirate/inject  thyroid  cyst  

Biopsy  of  thyroKl  

Partial  excision  thyroid 

Partial  ttiyroid  excision 

Partial  removal  of  thyroid ... 

Repeat  thyroid  surgery 

Removal  of  thyroid  ^.... 

Removal  of  thyroid 
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T 


RUC  rec- 
ommend- 
ed RVUs 


11.99 

11.99 

12.90 

14.32 

15.00 

13.30 

4.50 

13.30 

2.25 

21.92 

15.14 

24.29 

24.96 

21.44 

23.03 

25.24 

13.42 

9.50 

8.00 

11.25 

17.75 

1.92 

1.92 

8.88 

19.41 

39.59 

78.47 

64.75 

15.48 

14.57 

5.47 

18.36 

24.00 

16.41 

20.15 

19.25 

24.68 

15.80 

25.30 

34.55 

19.74 

5.92 

10.33 

3.99 

6.42 

9.06 

1.55 

5.25 

10.25 

11.64 

3.45 

3.30 

3.57 

3.87 

3.49 

2.22 

Norec 

t^lorec 

5.80 

7.24 

8.81 

0.98 

0.98 

10.63 

15.65 

9.97 

14.65 

16.62 

14.32 


Specialty 

rec- 
ommend- 
ed RVUs 


0.90 
0.75 


HCFA 
decision 


Increased  . 
Increased  . 
Increased  . 
Increased  . 
Increased  . 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed  . 

Agreed 

Agreed 

Agreed 

(X)  

Agreed 

Agreed 

Agreed 

Agreed 

Agreed  . — 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

(X)  

Agreed 

Decreased 

Agreed 

Agreed 

Decreased 

Agreed 

(X)  

Agreed 

Agreed 

Decreased 
Decreased 
Inaeased  . 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed ...:., 

Agreed 

Decreased 

Agreed , 

Agreed 

Agreed 

Agreed , 

Agreed , 

Agreed , 

Agreed , 

Agreed  ...... 

Agreed 

Agreed 


1995 

work 

RVU" 


13.91 

13.91 

18.04 

20.09 

22.35 

13.30 

4.50 

13.30 

2.25 

21.92 

15.14 

24.29 

24.96 

21.44 

23.03 

25.24 

13.42 

9.50 

8.00 

11JJ5 

17.75 

1.92 

1.92 

8.88 

39.59 
78.47 
64.75 
15.48 
14.57 
5.47 
18.36 
24.00 
16.41 
20.15 
19.25 
24.68 
15.80 

34.55 

14.04 

5.92 

10.33 

2.00 

6.42 

1.55 

555 

7.50 

8.75 

4.00 

3.30 

3.57 

3.87 

3.49 

2.22 

0.90 

0.75 

4.80 

7.24 

8.81 

0.98 

0.98 

10.63 

15.65 

9.97 

14.65 

16.62 

14.32 


Federal  Register  /  Vol.  59.  No.  235  /  Thursday.  December  8.  1994  /  Rules  and  Regulations 


HCPCS- 


#  60512 
60520 

#60521 

#60522 

61530 

61559 

61564 

#64820 

64872 

64874 

64876 

65125 

#75900 

#76093 

#76094 

#76936 

#76941 

#76945 

908 '.9 

90918 

90919 

90920 

90921 

90922 

#  92587 
#92588 
#92980 
«  92981 

93012 
93014 

#  93270 
#93271 
#93272 
#93350 

93641 

#93990 

#95812 

#95813 

95816 

95819 

95822 

95954 

#  95957 
95961 
95962 
96913 
97010 
97012 
97014 
97016 
97018 
97020 
97022 
97024 
97026 
97028 

#97032 

#97033 

#97034 

#97035 

#97036 

97110 

97112 

#97113 

97116 

97122 

97124 

#97150 

•  97265 


TABLE  4.-AMA  RUC  RECOMMENDATIONS  AND  HCFA'S  DECISIONS-Contlnued 


Description 


Autotransplant,  parathyroid 

Removal  of  thymus  gland  

Removal  thymus  glarxj  _ 

RetDoval  of  thymus  gland  

Removal  of  brain  lesion  

Excision  of  sl<ull/sutures 

Excision  of  skull  tumor  

Remove  sympathetic  nerves  ... 
Subsequent  repair  of  nerve  .... 

Repair  &  revise  r>erve 

Repair  nerve;  shorten  bone  .... 

Revise  ocular  implant 

Arterial  catheter  exchange  

Magnetic  image,  breast 

Magnetic  image,  both  breasts  . 
Echo  guide  for  artery  repair  .... 

Echo  gukle  for  transfusion 

Echo  gukle,  villus  sampling 

Special  family  therapy 

ESRD  related  services,  month 
ESRD  related  services,  month 
ESRD  related  services,  month 
ESRD  related  services,  month 

ESRD  related  services,  day 

Evoked  auditory  test  

Evoked  auditory  test  „. 

Insert  intracoronary  stent  ......... 

Insert  intracoronary  stent  

Transmission  of  EGG 

Report  on  transmitted  ECG  ..... 

ECG  recording  

ECG/monitoring  and  analysis  .. 

ECG/review,  interpret  only  

Echo  exam  o(  heart 

Electrophysiology  evaluation  .... 

Doppter  flow  testing  

Etectroencephalogram  (EEG)  .. 
Electroencephalogram  (EEG)  .. 
Etectroencephalogram  (EEG)  .. 
Electroencephatogram  (EEG)  .. 
Sleep  electroencephalogram  ... 
EEG  monitoring,'gtving  drugs  .... 

EEG  digital  analysis , 

Electrode  stimulation,  brain 

Electrode  stimulation,  Ixain 
Photochemotherapy,  uv-a  or  b 

Hot  or  coW  packs  therapy 

Mechanical  traction  therapy  

Electric  stimulation  therapy  

Vasopneumatic  device  therapy 

Paraffin  bath  therajpy 

Microwave  therapy 

Whirlpool  therapy  

Diathermy  treatment .... 

Infrared  therapy „ 

Ultravtetet  therapy 

Electrical  stimulation  , 

Electric  current  therapy 

Contrast  bath  therapy  

Ultrasound  therapy ..„;... 

Hydrotherapy ~.... 

Therapeute  exercises 

Neuromuscular  reeducation 

Aquatic  therapy/exercises 

Gait  training  therapy 

Manual  traction  therapy  

Massage  tfierapy 

Group  therapeutk:  procedures  .. 
Joint  mobilization .._.. 


RUC  rec- 
ommend- 
ed RVUs 


Specialty 

rec- 
ommend- 
ed RVUs 


4.50 
16.00 
18.00 
22.00 
42.82 
32.00 
33.00 
10.00 
2.01 
3.01 
3.42 
3.00 
0.50 
1.94 
1.94 
2.64 
1.35 
0.68 
0.60 
13.27 
9.13 
6.64 
5.24 
0.17 
Ho  rec 
No  rec 
15.00 
4.22 
Norec 
Norec 
0.00 
0.00 
0.53 
0.79 
8.60 
Norec 
1.75 
Norec 
1.09 
1.09 
1.09 
2.48 
2.00 
3.00 
3.25 
1.54 
0.11 
0.25 
0.18 
0.25 
0.15 
0.15 
0.25 
0.15 
0.11 
0.20 
0.25 
0.26 
0.21 
0.21 
0.28 
0.45 
0.45 
a44 
0.40 
0.45 
0.35 
Norec 
Norec 


HCFA 
dectsten 


0.13 
0.36 


0.00 
0.53 


Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Decreased 

Agreed 

Agreed , 

Agreed 

Agreed 

Agreed 

Decreased  . 
Decreased  . 
Decreased  . 

Agreed 

Agreed 

Agreed 

Decreased  . 
Decreased  . 
Decreased  . 
Decreased  . 
Decreased  . 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed  ,. , 

Agreed 

Agreed 

Decreased  .. 

(b) 

(b) 

(b) -.... 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

(c)  

Agreed 

Agreed 

Agreed 

Decreased  ... 
Decreased  ... 
Decreased  ... 

Agreed 

Decreased  ... 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Increased  .... 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

(b) 

(b) 
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1995 

work 

RVU" 


4.50 
16.00 
18.00 
22.00 
42.82 
32.00 
33.00 
9.20 
2.01 
3.01 
3.42 
3.00 
0.50 
1.65 
1.65 
1.32 
1.35 
0.68 
0.60 
9.88 
7.21 
5.93 
3.09 
0.10 
0.13 
0.36 
15.00 
422 
0.00 
0.53 
0.00 
0.00 
0.53 
0.79 
6.00 
0.25 
1i)9 
1.75 
1.09 
1.09 
1.09 
2.48 
2.00 
3.00 
3.25 


0.11 

0.25 

0.18 

0.18 

0.11 

0.11 

025 

0.11 

0.11 

0.20 

0.25 

0.26 

0.21 

051 

0.38 

0.46 

0.45 

0.44 

0.40 

0.45 

0.35 

027 

0.45 
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Table  4.— AMA  RUC  Recoa  mendations  and  HCFA's  DEasiONS— Continued 


HCPCS* 


Description 


RUCrec- 
ommerxJ- 
edRVUs 


Specialty 

reo- 
ommerxl- 
edRVUs 


HCFA 
decisk>n 


1995 

work 

RVU" 


97530 
97546 
97546 
#97750 
#97770 
99360 
99381 
99382 
99383 
99384 
99385 
99386 
99387 
99391 
99392 
99393 
99394 
99395 

99397 
99401 
99402 
99403 
99404 


Therapeutic  activities  

Work  hardening 

Work  hardening _ 

Physical  performance  test 

Cognitive  skills  devek)pment 

Pttysician  standt>y  servwes 

Preventive  visit,  new,  infant 

Preventive  visit,  new,  age  1-4  ... 
Preventive  visit  new,  age  5-1 1  . 

Preventive  visit,  new,  12-17 

Preventive  visit,  new,  18-39 

Preventive  visit,  new,  40-64 

Preventive  visit,  new.  65  &  over 

PrevenNve  visit,  est,  infant 

Preventive  visit,  est.  age  1-4 

Preventive  visit  est  age  5-1 1  ... 

Preventive  visit  est  12-17 

Preventive  visit  est  18-39 

Preventive  visit  est  40-64 

Preventive  visit  est  65  &  over  .. 

Preventive  counseling,  indiv  

Preventive  counseling,  indiv  

Preventive  counseling.  irKiv  .»«. 
Preventive  oounsefing,  irwliv  .»... 


0.44 
1.70 
0.70 
0.45 
0.44 
1.20 
1.12 
1.30 
1.30 
1.49 
1.47 
1.65 
1.95 
0.90 
0.95 
0.95 
1.20 
1.18 
1.38 
1.50 
0.49 
0.99 
1.48 
1.97 


Agreed .... 

(a) 

(a) 

Agreed .... 
Agreed  .... 

(X)  ..: 

Increased 
Increased 
Increased 
Increased 
Increased 
Increased 
Increased 
lr)creased 
Increased 
Increased 
Increased 
Increased 
lr)creased 
Increased 
Agreed  „„ 
Agreed  ^. 
Agreed ... 
Agreed ... 


0.44 


0.45 
0.44 


1.20 
1.38 
1.38 
1.55 
155 
1.90 
2.08 
1.03 
120 
1.20 
1.38 
1.38 
1.55 
1.73 
0.49 
0.99 
1.48 
^J97 


'a)  No  RVUs  assiywd. 
•)  RVUs  assigned  t)y  HCFA. 
|c)  No  work  RVUs  assigned. 
M  Not  pakJ  under  the  physician  fee  schedule. 

*Aa  numeric  HCPCS  CPt  Copyright  1994  American  Me<|cal  Associatxm. 
**RVUs  do  not  reflect  adjustment  tor  budget  neutrality. 
#New  codes. 


I 


b.  Discussion  of  codes  for  which  the 
RUC  recommendations  were  not 
accepted  (Includes  Table  5 — Preventive 
Medicine).  The  following  is  a  summary 
of  our  rationale  for  not  accepting 
particular  recommendations.  It  is 
arranged  by  type  of  service  in  CPT  code 
order.  This  suxiunary  refers  only  to  work 
RVUs.  Furthermore,  the  RVUs  in  the 
following  discussion  have  not  been 
adjusted  by  the  budget  neutrality 
adjustment  factor. 

Removal  with  reinsertion  of 
contraceptive  capsules  (CPT  code 
1 1977).  We  received  RUC 
recommendations  for  three  CPT  codes 
related  to  the  insertion  and  removal  of 
contraceptive  capsules.  We  accepted  the 
RUC  recommendations  of  1.50  RVUs  for 
the  insertion  of  capsules  (CPT  code 
.1975)  and  1.80  RVUs  for  the  removal 
of  capsules  (CPT  code  11976).  We 
rejected  the  RUC  recommendation  of 
3.30  RVUs  for  the  removal  with 
insertion  of  contraceptive  capsules  (CPT 
code  11977).  which  represents  the  sum 
of  the  RVUs  of  CPT  codes  11975  and 
il976.  We  believe  that  the  addition  of 
RVUs  is  inappropriate  since  it  fails  to 
take  into  account  the  reduced  work 
associated  with  multiple  procedures. 
We  have  assigned  2.55  RVUs  to  CPT 


119^7 


code  1 

usual  mtJltipli 

full  valu4 

plus  50 

11975 

2.55  RVUs. 
(1)  Mi<  rosurgery. 
Replantation 

hand) 

20808) 


in  accordance  with  our 
e  surgery  reductions  (the 
of  CPT  code  11976  (1.8  RVUs) 
^rcent  of  the  value  of  CPT  code 
X  0.5  =  0.75  RVUs)  equals 


(1  5 


(CIPT 


(arm,  forearm,  and 
codes  20802  through 


CPT  code 


20802 
20805 
20808 


RUC- 

rec- 

om- 
mended 

work 
RVUs 


50.00 
70.46 
76.08 


We  be  ieve  that  the  RUC 
recommt  ndations  are  too  high  and  that 
the  medi  m  time  estimate  for  CPT  code 

I  incorrect.  The  RUC  used  an 
intraopei  ative  intensity  of  4.50  RVUs 
per  hour  for  all  three  codes.  We 
decrease  1  this  intraoperative  intensity 
an  intensity  level  of  4.00  RVUs 
for  CPT  code  20802,  4.15  RVUs 
per  hoiu:  for  CPT  code  20805,  and  4.30 
RVUs  pe  r  hour  for  CPT  code  20808  to 
reflect  tli  9  rank  order  of  these  three 


and  usee 
per  hour 


codes.  The  intraoperative  times  used  for 
these  codes  also  follow  this  rank  order. 
They  were  8. 10.  and  12  hours, 
respectively.  Using  these  intensities  and 
times,  we  assigned  the  following  RVUs 
to  these  codes: 


CPT  code 

As- 
signed 
work 
RVUs 

20802. 
20805. 
20808. 

. __.. 

40.00 
48.95 
60.86 

Replantation  (digit  and  thumb)  (CPT 
codes  20816,  20822,  20824.  and  20827). 


CPT  code 

RUC- 

reo- 

om- 

mondod 

wori( 

RVUs 

2081b 

20822 

20824 _.. 

20827 

33.00 
30.03 
35.68 
31.22 

Unlike  CPT  codes  20802  through 
20808.  these  procedure  codes  are 
performed  in  situations  that  are  less 
likely  to  be  physiologically  unstable. 
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Therefore,  we  decreased  the 
intraoperative  intensity  from  4.20  RVUs 
per  hour  to  4.00  RVUs  per  hour.  Using 
this  intensity  with  the  RUC  survey 
median  time,  we  assigned  30.00  RVUs 
to  CPT  code  20816,  24.80  RVUs  to  CPT 
code  20822,  and  25.50  RVUs  to  CPT 
code  20827.  We  believe  that  the 
intensity  of  CPT  code  20824  was 
slightly  higher  than  the  other  codes  in 
this  group  but  that  the  postoperative 
intensity  was  less.  We  used  an  intensity 
of  4.10  RVUs  per  hour  to  assign  30.00 
RVUs  to  this  code. 

Replantation  (foot)  (CPT  code  20838} 
The  RUC  recommended  50.00  RVUs. 
We  belii^ve  that  the  work  involved  in 
CPT  code  20838  is  the  same  as  the  work 
for  CPT  code  20802.  Therefore,  we 
assigned  40.00  RVUs  lo  CPT  code 
20838. 

Microvascular  flaps  (CPT  codes 
20955.  20969.  20970.  20972,  and 
20973). 


CPT  code 

RUC- 

rec- 

orrv 

mended 

work 

RVUs 

20955  

38.00 
44.28 
44.10 
44.22 
47.29 

20969 „ 

20970 

20972  

20973  

We  used  an  intraoperative  intensity  of 
3.80  RVUs  per  hour  for  CPT  codes 
20955  and  20969.  For  CPT  code  20955, 
Lhe  intraoperative  time  estimate  was  8 
hours,  resulting  in  38.00  RVUs.  We  used 
the  RUC  survey  times  for  CPT  code 
20969  except  that  we  reduced  the 
preoperative  time  to  100  minutes 
because  we  believed  the  preservice 
work  description  of  CPT  code  20969 
was  identical  to  CPT  codes  20955  and 
20970.  both  surveyed  at  100  minutes. 
We  also  compared  CPT  code  20969  to 
CPT  code  20802:  CPT  code  20969  is 
more  likely  to  be  performed  on  an 
elective  basis,  has  more  preoperative 
time,  and  is  more  intense.  The  assigned 
RVUs  of  42.55  reflect  these  differences. 
We  believe  that  the  intensity  of  CPT 
code  20970  is  slightly  higher  because 
this  code  is  more  difficult  and  riskier 
than  CPT  code  20969,  and.  therefore,  we 
used  an  intensity  of  4.00  RVUs  per  hour 
to  calculate  the  RVUs.  Because  the 
estimated  time  is  40  minutes  shorter 
than  CPT  code  20969,  we  assigned  41.68 
RVUs  to  CPT  code  20970.  We  also  used 
■  the  same  intensity  level  to  assign  44.80 
RVUs  to  CPT  code  20973. 

Using  an  intensity  of  4.30  RVUs  per 
hour  for  CPT  code  20972,  we  assigned 
42.00  RVUs  to  this  code.  This  value 
maintains  the  rank  order  of  CPT  codes 


20969.  20970,  and  20972  that  exists  in 
the  RUC-recommended  RVUs. 

(2)  Hand  Surgery. 

Reconstruction  for  stabilization  of 
unstable  distal  ulna  or  distal  radioulnar 
joint  (CPT  code  25337).  The  RUC 
recommended  9.50  RVUs.  We  agree 
with  the  RUCs  key  reference  service  for 
this  code,  CPT  code  25312,  which  has 
9.18  RVUs.  However,  we  beUeve  that 
CPT  code  25337  is  only  slightly  more 
work  than  the  reference  service. 
Therefore,  we  assigned  9.20  RVLls  to 
CPT  code  25337, 

Distal  radioulnar  joint  arthrodesis 
and  segmental  resection  of  ulna  (CPT 
code  25830).  The  RUC  recommended 
9.50  RVUs.  We  believe  that  lhe  work 
involved  in  this  code  is  equal  to  the 
work  of  CPT  code  25337.  Therefore,  we 
assigned  9.20  RVUs  to  CPT  code  25830. 

Krukenherg.  digits  (CPT  codes  25915. 
26550,  26555,  26585  and  26590). 


CPTcooe 


25915 
26550 
26555 
26585 
26590 


RUC- 

rec- 

otn- 

mended 

work 

RVUs 


20.00 
25.02 
19.47 
16.36 
21.00 


We  agree  with  the  RUCs  use  of  CPT 
code  26550  as  the  base  procedure  for 
this  group  of  codes.  We  believe, 
however,  that  it  is  overvalued.  We  used 
an  intensity  level  of  4.00  RVUs  per  hour 
and  assigned  21.00  RVUs  to  this  code. 
We  then  used  the  RUCs  rank  order  of 
the  other  codes  in  this  group  relative  to 
the  base  procedure  to  assign  RVlis  to 
the  other  codes.  The  results  follow: 


CPT code 


25915 
26550 
26555 
26585 
26590 


As- 
signed 

work 
RVUs 


16.79 
21.00 
16.34 
13.73 
17.63 


Sympathectomv,  digital  arteries  (CPT 
code  64820).  The  RUC  recommended 
10.00  RVUs.  We  agree  with  the 
reference  service  used  by  the  RUC,  CPT 
code  35207  (repair  of  one  blood  vessel). 
The  intensity  of  the  two  ser\'ices  is 
approximately  the  same  because  the 
work  on  two  vessels  is  similar  to  the 
anastomosis  of  a  single  vessel. 
Therefore,  we  used  an  intensity  level  of 
3.90  RVUs  per  hour  and  assigned  9.20 
RVUs  to  CPT  code  64820. 

(3)  Orthopedic  Surgery. 


Repair  of  cleft  hand  (CPT  code 
26580).  The  RUC  recommended  17  71 
RVUs.  Since  we  agreed  with  the  RUC 
recommendation  for  repair  of  a  cleft  foijt 
(CPT  code  28360),  we  then  applied  the 
intensity  of  CPT  code  28360  (4.00  RVl  V 
per  hour)  to  the  RUC  median  survey 
times  for  CPT  code  26580  As  a  i«sult 
of  this  calculation,  we  assigned  15.99 
RVUs  to  CFT  code  26580. 

(4)  Endoscopic  Sinus  Surgery. 
Nasal/sinus  endoscopy,  surgical;  with 

ethmoidectomy,  total  (CPT  code  312761 
The  RUC  recommended  8.85  RVUs  We 
believe  these  RVUs  are  too  high  and  are 
inconsistent  with  the  RVUs  assigned  to 
other  sinus  endoscopy  codes.  We  used 
an  intensity  of  4.90  RVUs  per  hour,  a 
level  about  equal  to  the  intensity  of  CPT 
code  31255.  From  these  calculations,  wt- 
assigned  7.50  RVUs  to  CPT  code  31276 

(5)  Lung  Transplant. 

Lung  transplant,  with  bypass  (CPT 
codes  32852  and  32854).  We  agreed 
with  the  RUC-recommended  RVUs  for 
lung  transplant  (single  or  double) 
without  bypass,  but  wanted  to 
standardize  the  RVUs  added  for  bypass 
for  both  codes.  The  RUC  added  2.00 
RVUs  to  the  "without  bypass"  code  for 
CPT  code  32852  and  5.00  RVUs  to  the 
respective  "without  bypass"  code  for 
CPT  code  32854.  We  believe  that 
whether  the  lung  transplant  is  single  or 
double,  the  extra  work  associated  with 
adding  bypass  is  equal.  We  set  this 
additional  amount  of  work  at  3.00 
RVUs.  Therefore,  we  assigned  38.53 
RVUs  to  CPT  code  32852  and  47.42 
RVUs  to  CPT  code  32854. 
(6)  General  Surgery. 
Exchange  of  a  previously  placed 
arterial  catheter  during  thrombolyHi 
therapy  (CPT  code  37209).  The  RUC 
recommended  3.66  RVUs  for  CPT  codf 
37209  and  0.50  for  CPT  code  75900  (the 
radiological  super\-ision  and 
interpretation  procedure).  We  believe 
the  intensity  of  the  intraoperative  work 
is  overestimated  (6.30  RVUs  per  hour) 
We  believe  the  intensity  to  be  a  littlo 
more  than  that  for  CPT  code  36248 
(catheter  placement  in  an  additional 
order  of  a  vascular  family),  which  is 
assigned  1.02  RVUs.  Thus,  we  believe 
the  total  work  for  CPT  codes  37209  and 
75900  to  be  valued  at  2.00  RVUs.  Since 
we  accepted  the  RUC-recommended 
0.50  RVUs  for  CPT  code  75900,  we 
assigned  1.50  RVUs  to  CPT  code  37209. 

Gastric  restrictive  procedure,  with 
gastric  bypass  for  morbid  obesity;  with 
small  bowel  reconstruction  to  limit 
absorption  (CPT  code  43847).  The  RUC 
recommended  14.32  RVUs.  We 
increased  the  RVUs  to  20.09,  based  on 
an  intraoperative  intensity  of  3.50  RVUs 
per  hour,  which  are  slightly  less  than 
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those  of  a  repair  of  an  abdominal  aortic 
aneurysm. 

To  maintain  tbe  proper  order 
relationship  of  this  code  to  the  rest  of 
the  codes  in  this*  family  (CPT  codes 
43842, 43843,  43846.  and  43848),  we 
recalculated  the  worii  RVUs  for  CPT 
code  43842  to  have  the  same  intensity 
and  raised  its  RVUs  to  13.91.  To  be 
consistent  with  the  RUC 
recommendations,  we  assigned  the  same 
13.91  RVUs  to  CPT  code  43843,  valued 
CPT  code  43846  between  CPT  code 
43843  and  CPT  code  43847.  and  valued 
CPT  code  43848  higher  than  CPT  code 
43847,  as  shown  below: 


CPT  code 

As- 
signed 

WOl1( 

RVUs 

43842 

43843  

43848 ....    .. 

43847 

43848 

13.91 
13.91 
18.04 
20.09 
22.35 

Partial  colectomy  procedures  (CPT 
codes  44139  through  44147).  We  agreed 
with  the  RUC  reconunendation  of  2.25 
RVUs  for  CPT  code  44139  (mobilization 
of  splenic  flexure),  which  is  only 
reported  in  conjunction  with  the 
appropriate  partial  colectomy  code  (CPT 
code  44140.  44141. 44143. 44144, 
44145,  44146  or  44147).  In  order  to 
maintain  work  neutrality  within  this 
family  of  codes,  we  reduced  slighdy  the 
RVUs  of  the  partial  colectomy  aides 
based  on  our  current  and  projected 
utilization  of  the  codes,  including  CPT 
code  44139. 

Removal  of  transplanted  pancreatic 
allograft  (CPT  code  48556).  The  RUC 
recommended  19.74  RVUs  based  on  the 
use  of  CPT  code  43635  as  a  reference 
procedure.  We  believe  these  RVUs  are 
too  high  and  disagree  with  the  RUC's 
use  of  CPT  code  43635  as  a  reference. 
We  believe  that  this  procedure  is  more 
closely  related  to  CPT  code  50370 
(removal  of  transplanted  homograft)  but 
is  approximately  25  percent  more  work. 
We.  therefore,  added  25  percent  to  the 
1 1.23  RVUs  assigned  to  CPT  code 
50370.  resulting  in  14.04  RVUs  for  CPT 
code  48556. 

Ligation  of  peritoneal-venous  shunt 
(CPT  code  49428).  The  RUC 
recommended  3.99  RVUs.  The  specialty 
reported  that  this  procedure  is  similar  to 
CPT  code  37700  (ligation  and  division 
of  long  saphenous  vein  at 
saphenofemoral  junction,  or  distal 
interruptions).  We  disagree  that  this 
procedure  is  comparable  in  work  and 
intensity  to  CPT  code  37700.  We  believe 
this  procedure  is  a  little  less  work  than 
a  more  comparable  procedure,  ligation 


of  a  temp  >ral  artery  (CPT  code  37609, 
with  2.30  RVUs).  Therefore,  we  assigned 
2.00  RVUfe  to  CPT  code  49428.- 
(7)  Urology. 

Non-contact  laser  coagulation  of 
prostate,  including  control  of 
postoperative  bleeding,  complete 
(vasectodty,  meatotomy, 
cystouremroscopy,  urethral  calibration 
and/or  dtation,  and  internal 
urethroto  ny  are  included)  (CPT  code 
52647)  ai  d  Contact  laser  vaporization 
with  or  w  thout  transurethral  resection 
ofprosta\  e,  including  control  of 
postopen  tive  bleeding,  complete 
(vasectomy,  meatotomy, 
cystourethroscopy.  urethral  calibration 
and/or  dtfation,  and  internal 
urethrotmy  are  included)  (CPT  code 
52648).  Ipe  RUC  recommended  10.25 
RVUs  foricPT  code  52647  and  11.64  for 
CRT  cod^  52648,  which  are  the  same 
RVUs  cuvently  assigned  to  CPT  code 
52601  (transurethral  resection  of  the 
prostate  (|rURP)).  We  disagree  with 
these  recemmendations,  believing  that 
the  reduction  in  postoperative  work 
relative  tea  transurethral  repair  of  the 
prostate  ^TURP)  was  imderestimated 
and  the  iJttraoperative  intensity  was 
overvalued.  Based  on  an  intensity  of 
6.40  and  the  RUC  survey  of 
intraopei^tive  time,  we  assigned  7.50 
RVUs  to  CPT  code  52647  (non-contact 
laser  coagulation  of  prostate).  Based  on 
an  intensity  of  5.60  and  the  RUC  survey 
of  intrao  lerative  time,  we  assigned  8.75 
RVUs  to  3>T  code  52648  (contact  laser 
vaporizal  ion  with  or  without 
transuret  ual  resection  of  the  prostate). 
(8)  Obi  tetrics  and  Gynecology. 
Conizi  tion  of  cervix  (CPT  code 
57520). '  he  RUC  proposed  3.35  RVUs 
for  this  c  >de.  We  believe  this  service  has 
been  unc  ervalued  because  it  is 
signiHca  itly  more  work  than  CPT  code 
57522.  a  new  code  for  which  RUC 
recommended  3.30  RVUs  and  with 
which  w  !  agree.  Therefore,  we 
increase*  the  RVUs  for  CPT  code  57520 
to  4.00. 

Fetal  I  lonitoring  during  labor  by    ■ 
consulting  physician  (CPT  codes  59050 
and  590il).  We  did  not  receive  RUC 
recommendations  for  these  codes,  but 
we  did  receive  recommendations  from  a 
specialty  society,  which  we  have 
accepted.  These  codes  are  used  by 
consultimg  physicians  to  report  their 
interpreiptions  of  fetal  monitoring.  CPT 
code  59050  is  used  when  the  consulting 
physician  interprets  a  fetal  monitoring 
strip  anc  gives  advice  to  the  attending 
physicia  i  about  any  needed  changes  in 
the  mam  igeroent  of  the  labor.  Often, 
snbsequtnt  monitoring  strips  will  need 
to  be  interpreted.  CPT  code  59051  is 
used  wb  m  the  consulting  physician 
interpret  s  a  fetal  monitoring  strip  and 


determines  that  no  change  in 
management  of  the  labor  is  needed. 
Neither  code  requires  face-to-face 
contact  with  the  patient  since  fetal 
monitoring  strips  may  be  faxed  to  a 
remote  location  for  interpretation.  If  a 
consuhation  is  provided  and  the 
requirements  for  Medicare  coverage  are 
met,  the  appropriate  level  of 
consultation  code  may  be  reported  in 
addition  to  the  fetal  monitoring  CPT 
code  59051.  If  the  consulting  physician 
takes  over  management  of  the  case  and 
subsequently  performs  the  delivery, 
however,  the  fetal  monitoring  codes 
may  not  be  reported  separately  since 
payment  for  the  monitoring  is  included 
in  the  payment  fat  delivery. 

Induced  abortion,  by  one  or  more 
vaginal  suppositories  (CPT  code  59855). 
The  RUC  recommended  5.80  RVUs.  We 
believe  that  the  management  of  the 
patient  and  the  length  of  stay  are  the 
same  as  for  an  amnioinjection,  but  the 
physician  work  in  placing  suppositories 
is  less  than  the  work  in  an 
amnioinjection,  regardless  of  the 
number  of  suppositories  needed.  We 
established  4.80  RVUs  for  CPT  code 
59855  because  the  service  is  less  work 
than  CPT  code  59850  (abortion  by 
amnioinjection). 

(9)  Radiology. 

Magnetic  resonance  imaging,  breast, 
without  and/or  with  contrast 
material(s):  unilateral  (CPT  code  76093) 
and  Magnetic  resonance  imaging, 
breast,  without  and/or  with  contrast 
mdterial(s);  bilateral  (CPT  code  76094). 
The  RUC  recommended  1.94  RVUs  for 
both  the  unilateral  and  bilateral 
magnetic  resonance  imaging  (MRI)  of 
the  breast  We  disagree  with  the  amount 
of  time  described  for  these  procedures 
(median  time  of  SO  minutes).  We  believe 
that  this  time  more  likely  reflects  the 
time  to  take  the  images  than  the  time 
spent  interpreting  the  images.  We 
believe  the  work  associate  with 
preservice  activities  and  postservice 
work  to  be  somewhat  greater  than  that 
for  CPT  code  71550  (MRI  of  the  chest), 
which  has  1.62  RVUs,  and  less  than  that 
for  a  level-four  office  visit  (CPT  code 
99205).  which  has  1.73  RVUs. 
Therefore,  we  assigned  1.65  RVUs  to 
both  procedures. 

Ultrasound  guided  compression 
repair  of  arterial  pseudo-aneurysm  or 
arteriovenous  fistulae  (includes 
diagnostic  ultrasound  evaluation, 
compression  of  lesion  and  imaging) 
(CPT  code  76936).  The  RUC 
recommended  2.64  RVUs.  We  disagree. 
We  believe  that  while  the  procedure 
takes  20  to  40  minutes,  the  intensity  is 
considerably  less  than  is  reflected  m  an 
RVU  recommendation  of  2.64  RVUs.  We 
believe  the  work  is  similar  to  a  level- 
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the  process  of  developing  medical 
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three  subsequent  hospital  visit,  which 
has  a  time  of  35  minutes  and  an 
assignment  of  1.26  RVUs.  We  therefore 
assigned  1.32  RVUs  to  CPT  code  76936 

(10)  Nephrology. 

ESRD-related  services,  month  (CPT 
code  90921).  The  recommendations  for 
the  assignment  of  RVUs  from  the  Renal 
Physicians  Association  (RPA)  to  the 
RUC  and  from  the  RUC  to  us  follow: 


CPT  code 

RPA- 
rec- 
om- 

mended 
wort( 
RVUs 

RUC- 
rec- 

om- 

mended 

work 

RVUs 

90921: 
Facility  

6.92 
5.00 
6.24 

5.69 
2.68 
5.24 

Home _. 

Weighted  Average  

Since  the  same  MCP  is  paid  for 
services  to  home  dialysis  patients  as  for 
services  to  facility  patients,  these  two 
values  are  therefore  combined  in 
proportion  to  the  percentages  of  the 
dialysis  population  that  dialyzes  at 
home  (18  percent)  and  in  a  facility  (82 
percent)  resulting  in  a  recommended 
weighted  6.24  RVUs.  The  physicians 
surveyed  by  the  RPA  reported  a  total 
physician  work  time  of  120  minutes  per 
month  for  facility  dialysis  and  90 
minutes  per  month  for  home  dialysis. 
The  RUC  evaluated  the  RPA  RVUs 
using  a  "building  block"  approach, 
using  the  values  of  the  "office, 
established  patient"  visit  codes.  The 
RUC  recommended  the  following  mix  of 
"office,  established  patient"  visits  as 
most  appropriately  representing  the 
monthly  work  in  treating  a  typical 
dialysis  patient: 

Facility  hemodialysis — 
1.5xCPT  code  99214  (established  patient 
office  visit,  25  minutes)+4xCPT 
code  99213  (established  patient 
office  visit,  15  minutes)+lxCPT 
code  99215  (established  patient 
office  visit,  40  minutes)+0.50  (case 
management)=5.69  RVUs. 
Home  peritoneal  dialysis— 
l.SxCPT  code  99214  (established  patient 
office  visit,  25  minutes)+l/6xCPT 
code  99215  (established  patient 
office  visit,  40  minutes)+1.00  (case 
management)=2.68  RVUs. 
Combining  these  two  RVUs  and 
weighting  by  the  respective  percentages 
of  the  population  in  the  facility  and  in 
the  home  resulted  in  a  combined 
recommended  5.24  RVUs.  The  RUC 
considered  its  recommendation  to  be 
"interim." 

We  convened  a  p^el  of  our  CMDs  to 
review  the  recommended  RVUs.  We 
included  a  representative  from  the  RUC 
in  the  panel  discussion.  In  evaluating 


this  service,  we  used  the  RUC's  overall 
approach  of  using  different  office  visit 
codes  as  "building  blocks"  for  the  MCP. 
but  we  adjusted  the  mix  of  the  visits 
used  by  the  RUC.  We  believe  that  the 
following  mix  of  visit  code  "building 
blocks"  most  appropriately  represents 
the  typical  mix  of  encoimters  with  the 
ESRD  patient  who  is  dialyzed  in  a 
dialysis  facility  and  accounts  for  the 
service  intensity  and  complexity  of 
decision-making  and  the  preservice  and 
postservice  work  for  a  month's  care  of 
a  typical  dialysis  patient. 

The  results  follow  for  CPT  code 
90921: 

4xCPT  code  99212  (established  patient 
office  visit,  10  minutes)+2xCPT 
code  99214  (established  patient 
office  visit,  25  minutes)=4x 
0.38+2x0.95=1.52+1.9=3.42  RVUs. 
These  are  the  RVUs  for  facility 
hemodialysis. 
To  establish  RVUs  for  treating  a  home 
dialysis  patient,  we  used  the  ratio  of 
work  for  a  home  patient  versus  a  facility 
patient  from  the  RUC's  recommended 
RVUs:  2.68/5.69=0.47.  Substituting  this 
value  in  the  formula: 

0.82x3.42+0. 18x{0.47x3.42}=3.09 
RVUs. 

Where,  0.82=percentage  of  facility 
dialysis  population 
3.42=RVUs  for  facility  dialysis 
0.18=percentage  of  home  dialysis 

population 
0.47=ratio  of  woric  for  home  versus 

facility  dialysis. 
Thus,  we  have  assigned  3.09  RVUs  to 
CPT  code  90921. 

ESRD-related  services,  month  (CPT 
codes  90918  through  90920).  For  the 
three  codes  used  to  identify  MCP 
services  for  pediatric  patients,  we 
received  the  following 
recommendations  from  the  RUC: 


CPT  code 


90918 
90919 
90920 


RUC- 

rec- 

om- 

mended 

RVUs 


13.27 
9.13 
6.64 


Following  the  same  "building  block" 
methodology  described  above,  we 
arrived  at  the  following  resuhs: 

For  CPT  code  90918: 
16xCPTcode  99212  (established  patient 
office  visit,  10  minutes)+4  x  CPT 
code  99214  (established  patient 
office  visit,  25 
minutes) 

=16x0.38+4x0.95=6.08+3.8=9.88 
RVUs. 
For  CPT  code  90919: 


12xCPT  code  99212  (established  patient 
office  visit.  10  minutes)+2xCPT 
code  99214  (established  patient 
office  visit,  25 
minutes) 

=1 2x0.38+2x0.95=4.56+1 .9=6.46 
RVUs. 

For  CPT  code  90920: 
SxCPTcode  99212  (established  patient 
office  visit,  10  minutes)+2xCPT 
code  99214  (established  patient 
office  visit,  25 
minutes) 

=8x0. 38+2x0.95=3.04+1 .9=4 .94 
RVUs. 
However,  the  RVUs  for  these  codes 
are  disproportionate  to  the  RVUs  that 
resulted  from  the  survey  performed  by 
the  pediatric  nephrologists.  We  believe 
that  the  relationship  between  the  RVUs 
resulting  from  a  single  surveyed  group 
are  reliable  even  when  the  absolute 
values  are  questionable.  Therefore,  we 
decided  to  adjust  the  two  lower-valued 
pediatric  codes  (CPT  codes  90919  and 
90920)  to  be  in  proportion  to  the  RVUs 
for  CPT  code  90918  by  using  the 
relationship  between  the  RVUs  resulting 
fit)m  the  pediatric  nephrologists'  survey. 
The  surveyed  RVUs  are: 
CPT  code  90918=18.71  RVUs 
CPT  code  90919=13.68  RVUs; 

RVUs=13.68/18.71=0.73 
CPT  code  90920=11.28  RVUs; 
RVUs=l  1 .28/18. 71=0.60 
Applying  these  relative  values  to  the 
RVUs  for  CPT  code  90918: 
CPT  code  90919=0.73xCPT  code 
90918=0.73x9.88=7.21  RVUs 
CPT  code  90920=0.60xCPT  code 
90918=0.60x9.88=5.93  RVUs. 
The  pediatric  dialysis  codes  were  not 
explicitly  weighted  by  a  factor  for 
facility  and  home  dialysis  patients 
because  the  difference  in  physician 
work  between  the  two  therapies  for 
these  patients  is  not  significant. 

Thus,  we  assigned  the  following 
RVUs  to  these  codes: 


CPT  code 


90918 
90919 
90920 


As- 
Signed 

wortt 
RVUs 


9.88 
7.21 
5.93 


ESRD-related  services,  daily  (CPT 
code  90922). 

The  RUC  recommended  0.17  RVUs. 
The  overwhelming  majority  of  MCP 
patients  are  adults.  Therefore,  for  CPT 
code  90922,  we  based  our  assignment  of 
0.10  RVUs  on  1/30  (per  day)  of  the 
RVUs  for  CPT  code  90921.  For  the 
pediatric  patients,  physicians  must  bill 
the  appropriate  monlhlv  code  (CPT 
codes  90918  through  90920)  with  the 
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Cardiography  (CPT  codes  93012. 
93014.  93268.  93270.  93271.  and 
HCPCS  codes  G0004  through  G0007. 
G0015  and  G0016}. 

In  CPT  1994.  the  descriptor  for  CPT 
code  93268  read  "Patient  demand  single 
or  multiple  event  recording  with 
presymptom  or  postsymptom  memory 
loop,  includes  transmission,  physician 
review  and  interpretation,  per  30  day 
period  of  time."  The  0.53  work  RVUs 
assigned  to  this  code  were  based  on  a 
RUC  recommendation.  Subsequent  to 
the  publication  of  last  year's  final  rule. 
we  established  a  temporary  code. 
C0003.  for  the  reporting  of  patient 
demand  event  recording  with  24  hour 
attended  monitoring. 

In  CPT  1995.  the  patient  demand 
event  recording  CPT  code  93268  has 
been  revised,  and  several  new  codes 
have  been  added.  CPT  code  93268  will 
now  be  used  to  report  only  event 
recordings  performed  with  presymptom 
memory  loops.  Postsymptom  recordings 
will  now  be  reported  with  CPT  codes 
93012  and  93014.  which  have  been 
revised  to  describe  a  30  day  period  nf 
time.  We  did  not  receive  RUC 
recommendations  for  these  codes. 
However,  we  received  recommendations 
from  a  specialty  society  of  0.00  RVUs  for 
CPT  code  93012  and  0^53  RVUs  for  CPT 
code  93014.  We  have  accepted  these 
recommendations.  Two  new  codes.  CPT 
codes  93270  and  93271.  have  been 
added  for  reporting  the  two  separate 
technical  components  of  event 
recording  with  presymptom  memory 
loops  (recording  including  hook-up  and 
monitoring  including  the  receipt  of 
transmissions).  In  light  of  these  CPT 
changes,  we  have  issued  six  new 
temporary  codes  that  will  be  used  to 
report  patient  demand  event  recordings 
with  24  hoar  attended  monitoring.  The 
new  codes  are: 


HCPCS 
code 


G0004 


G0005 


Description 


Patient  demand  single  or  mul- 
tiple event  recording  with  pre- 
symptom menrxjry  loop  and 
24  hour  attended  rrxjnitoring. 
per  30  day  period:  includes 
transmission,  pjhysician  re- 
view arxl  interpretation. 

Patient  demand  single  or  mul- 
tiple event  recording  with  pre- 
symptom memory  loop  arxl 
24  hour  attended  monitoring. 
per  30  day  period:  recording, 
(includes  hook-up,  recording 
arxl  disconnection)). 


HCPCJ 
code 


G0006  . 


G0007 


G0015 


GOOtS 


cedi  res 


Ii  tracardiac  electrophysiological 
.  Electrophysiologic 
aluatipn  of  a  cardioverter-defibrillator 
pulse  generator  (CPT  code 


(11) 
proci 
ev 

leads 
93641) 

We 
of  8.60 
RVUs 
leads 
assignei 
di 

decreased 
to  6.00 
work  of 
is  valu 
99291 

DupU 
(CPT 
reviewed 


ai  d 


re  reived 


hghi 
oi  Iv 
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Description 


Patient  demand  single  or  mul- 
tiple event  recording  with  pre- 
symptom memory  loop  and 
24  hour  attended  monitoring, 
per  30  day  period;  24  hour  at- 
tended monitoring,  receipt  of 
transmissions,  and  analysis. 

Patient  demand  single  or  mul- 
tiple event  recording  with  pre- 
symptom menrwry  loop  and 
24  hour  attended  monitoring, 
per  30  day  period;  physician 
review  and  interpretation  only. 

Post-symptom  telephonic  trans- 
mission of  electrocardiogram 
rhythm  strip(s)  and  24  hour 
attended  nionitoring.  per  30 
day  period;  tracing  only. 

Post-symptom  telephonic  trans- 
mission of  electrocardiogram 
rhythm  strip(s)  and  24  hour 
attended  nrxmltoring,  per  30 
day  period;  physician  review 
and  interpretation  only. 


iei 
a  id 


cc  de 


a  RUC  recommendation 

LVUs,  which  is  more  than  5.00 

er  than  the  evaluation  of  the 

(CPT  code  93640),  which  is 

3.56  RVUs.  We  believe  this 

e  is  too  great  and  have 

the  RVUs  for  CPT  code  9364 1 
This  value  is  more  than  the 
1.5  hours  of  critical  care,  which 
at  5.54  RVUs  (CPT  codes 
99292). 
.V  scan  of  hemodialysis  access 
93990).  This  code  was  not 
by  (he  RUC  because  the  code 
after  the  close  of  the 
cycle.  We  have  assigned 
to  this  code,  which  we 
nvolves  slightly  less  work  than 
RVUs  assigned  to  CPT  code 
vhich  is  used  to  report  a 
1  duplex  scan  of  the  upper 
arteries.  We  have  assigned 
to  the  technical  component 
:ode  93990  based  on  the  RVUs 
to  the  technical  component  of 
93926.  which  is  used  to  report 

duplex  scan  of  the  lower 
arteries.  CPT  code  93990  is 
code  to  be  used  for  reporting 
scan  of  hemodialysis  access 
definition,  it  includes  arterial 
3ody  of  access,  and  venous 
.  Therefore,  it  would  be 

to  report  duplex  scans  of 
or  veins  in  addition  to  CPT  code 
The  clinical  indications  for^is 
ire  are  not  well  established,  and 
it  is  pr(  ne  to  overutili ration.  We  are  in 


was  de>  eloped 
RUC  rei  iew 
0.25  RVlUs 
believe 
the  0.31 
93931. 
uniiate 
extremily 
2.68  RMUs 
of  CPT 
assignei 
CPT  coi  e 
a  unilat  3ral 
extremi  ;y 
the  onl 
a  dupl 
since.  1 
inflow 
outflow 
incorre  :t 
arteries 
93990. 
proced 


le< 


the  process  of  developing  medical 
review  policy  for  this  technology  and 
welcome  comments  on  this  subject. 

(12)  Neurology. 
Electroencephalogram  (EEC)  extended 
monitoring  (CPT  codes  95812  and 
95813). 

The  RUC  recommended  1.75  RVUs  for 
CPT  code  95812.  which  is  used  to  report 
extended  EEC  monitoring  up  to  1  hour, 
and  did  not  recommend  RVUs  for  CPT 
code  95813.  which  is  used  to  report 
extended  EEC  monitoring  greater  than  1 
hour.  We  believe  these  codes  have  both 
a  technical  and  a  professional 
component.  In  the  hospital  setting,  the 
physician  review  and  interpretation  of 
the  EEC  tracings  associated  with  up  to 
1  hour  of  extended  monitoring  should 
be  reported  with  CPT  code  95812  and 
modifier  —  26.  To  report  the  review  and 
interpretation  of  greater  than  1  hour  of 
extended  monitoring,  CPT  code  95813 
and  modifier  -  26  should  be  used.  CPT 
code  95813  should  not  be  reported  in 
addition  to  CPT  code  95812.  and  it 
should  not  be  reported  more  than  once 
on  a  given  date  of  service  regardless  of 
the  number  of  hours  of  monitoring. 

We  believe  the  RUC  recommendation 
of  1.75  RVUs  for  CPT  code  95812  is  too 
high.  We  believe  the  physician  work  is 
comparable  to  the  work  involved  in  the 
review  and  interpretation  of  a  full  EEC 
(CPT  code  95819)  and  have  assigned  the 
same  RVUs  (1.09)  to  CPT  code  95812. 
For  extended  monitoring  greater  than  1 
hour  (CPT  code  95813).  we  do  not 
believe  there  is  a  direct  correlation 
between  the  duration  of  monitoring  and 
the  amount  of  physician  work  since 
prolonged  periods  of  time  on 
monitoring  may  pass  with  no  need  for 
physician  review  and  interpretation. 
Consequently,  we  do  not  believe  that 
information  on  the  typical  duration  of 
e.xtended  monitoring  is  critical  to  the 
assigrmient  of  RVUs.  We  recognize  that 
the  work  will  be  greater  than  that 
associated  with  an  EEC  but  do  not 
believe  that  it  is  much  more  than  a 
level-four  office  visit  with  a  new  patient 
(CPT  code  99204  with  1.73  work  RVUs). 
which  typically  requires  45  minutes  of 
face-to-face  time  with  the  patient. 
Therefore,  we  have  assigned  1.75  RVUs 
to  CPT  code  95813. 

(13)  Dermatology. 
Photochemotherapy  (CPT  code  96913). 

The  RUC  recommended  1.54  RVUs 
and  a  global  period  of  10  days  to  CPT 
code  96913  (Photochemotherapy 
(Goeckerman  and/or  PUVA)  for  severe 
photoresponsive  dermatoses  requiring  at 
least  four  to  eight  hours  of  care  under 
direct  supervision  of  the  physician 
(includes  application  of  medication  and 
dressings)).  We  have  not  assigned  any 
work  RVUs  to  this  service  because  it  is 
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not  clear  that  photochemotherapy 
requires  any  physician  work  beyond 
that  already  described  by  existing 
evaluation  and  management  codes.  We 
have  assigned  practice  expense  and 
malpractice  expense  RVUs  based  on 
historic  charges  for  this  code  so  that  it 
will  no  longer  be  carrier-priced.  We 
have  categorized  this  service  as  an 
"incident  to"  code,  which  means  that  it 
is  covered  incident  to  a  physician's 
service  when  it  is  furnished  by  auxiliary 
persormel  employed  by  the  physician 
and  working  imder  his  or  her  direct 
supervision.  Payment  may  not  be  made 
for  this  service  when  it  is  furnished  tp 
hospital  inpatients  or  patients  in  a 
hospital  outpatient  department. 
Physicians  may  bill  for  evaluation  and 
management  services  in  those  settings. 

(14)  Physical  medicine.  The  CPT 
codes  for  physical  medicine  services 
have  been  substantially  revised  for 
1995,  and  the  codes  have  been 
organized  into  a  number  of  categories: 
supervised  modalities,  constant 
attendance  modalities,  therapeutic 
procedures,  and  other  procedures. 
These  revised  codes  were  forwarded  to 
the  RUC's  Health  Care  Professional 
Advisory  Committee  (HCPAC)  for 
evaluation  of  the  work  in  the  services 
represented  by  the  new  codes.  The 
HCPAC  is  a  multi-disciplinary 
committee  of  nonphysician 
practitioners,  which  includes,  but  is  not 
limited  to,  representatives  of  the 
American  Physical  Therapy  Association 
and  the  American  Occupational 
Therapy  Association,  both  of  which  had 
recommended  RVUs  for  these  new  and 
revised  codes.  The  HCPAC  reviewed  the 
work  in  these  services  in  the  context  of 
the  work  in  other  services  on  the 
relative  value  scale  and  provided  us 
with  reconunended  RVUs  for  them. 
These  RVUs  are  shown  as  the  RUG- 
recommended  RVUs  in  Table  4. 

The  work  RVUs  for  physical  medicine 
services  that  were  included  in  the 
Medicare  fee  schedule  for  1992, 1993, 
and  1994  were  based  on  historic  charges 
rather  than  the  work  in  furnishing  the 
service.  Therefore,  the  work  RVUs 
established  for  these  codes  for  1995 
represents  the  first  time  that  the  work 
RVUs  for  these  codes  have  been  based 
on  the  work  associated  with  fumishing 
the  service. 

,  We  based  the  work  RVUs  for  these 
services  on  the  expectation  that  the 
definition  of  the  codes  represents  how 
the  services  will  be  furnished  when 
billed  to  Medicare.  For  example,  we 
expect  that  when  15  minutes  of  a 
service  in  the  constant  attendance 
category  is  billed,  we  may  be  confident 
that  the  provider  furnished  the  15 
minutes  of  constant  one-on-one 


63451 


attendance  that  is  included  in  the 
definition  of  the  code.  If  the  provider 
did  not  furnish  15  minutes  of  one-on- 
one  constant  attendance,  as  the  code  is 
defined,  he  or  she  may  not  bill  a  code 
for  15  minutes  of  constant  attendance.  If 
the  provider  is  overseeing  the  therapy  of 
more  than  one  patient  during  a  period 
of  time,  he  or  she  must  bill  the  code  for 
group  therapy  (CPT  code  97150),  since 
he  or  she  is  not  fumishing  constant 
attendance  to  a  single  patient. 

The  HCPAC  provided  recommended 
RVUs  for  26  of  the  28  new  or  revised 
codes.  Of  the  26  codes  for  which  the 
HCPAC  provided  recommended  RVUs, 
we  agreed  w^th  or  increased  the  RVUs 
for  20  codes  (about  76  percent),  mostly 
therapeutic  or  other  procedures.  We 
decreased  the  work  RVUs  for  6  codes 
(about  22  percent),  all  of  which  were 
modalities  that  do  not  require  the 
constant  attendance  of  a  professional. 
Two  of  the  codes  for  which  the  HCPAC 
provided  recommended  RVUs  we  set  as 
carrier-priced,  as  explained  below. 

Application  of  a  modality  to  one  or 
more  areas;  vasopneumatic  devices 
(CPT  code  97016).  The  RUC 
recommended  0.25  RVUs.  We  believe 
that  the  work  in  the  procedure  is 
overstated.  We  think  that  the  typical 
service  described  by  this  code  is  most 
like  the  work  in  CPT  code  97014 
(unattended  E  stim);  we  believe  that 
neither  volume  measurements  nor  blood 
pressure  checks  are  routinely  a  part  of 
the  service.  Therefore,  we  reduced  the 
RVUs  to  0.18,  the  same  RVUs  assigned 
to  CPT  code  97014. 

Application  of  a  modality  to  one  or 
more  areas;  paraffin  bath  (CPT  code 
97018).  The  RUC  recommended  0.15 
RVUs.  We  believe  that  this  service  is 
similar  to  CPT  97010  (application  of  hot 
or  cold  packs)  since  it  requires  use  of 
heat,  like  hot  packs,  to  loosen  the  joint 
before  a  therapeutic  procedure.  We 
reduced  the  RVUs  to  0.11. 

Application  of  a  modality  to  one  or 
more  areas;  microwave  (CPT  code 
97020).  The  RUC  recommended  0.15 
RVUs.  We  believe  the  work  is 
comparable  to  the  work  of  CPT  code 
97010  (application  of  hot  or  cold  packs). 
Therefore,  we  assigned  0.11  RVUs  to 
CPT  code  97020. 

Application  of  a  modality  to  one  or 
more  areas;  diathermy  (CPT  code 
97024).  The  RUC  recommended  0.15 
RVUs.  We  beUeve  that  the  work  is 
equivalent  to  the  work  of  hot/cold 
packs.  Therefore,  we  assigned  0.11 
RVUs  to  CPT  code  97024. 

Application  of  a  modality  to  one  or 
more  areas;  Hubbard  tank  (CPT  code 
97036).  The  RUC  reconunended  0.28 
RVUs.  We  lielieve  this  value  is  too  low. 
We  beUeve  that  the  work  involved  in 


this  service  is  similar  to  the  work  in 
CPT  code  99212  (established  patient 
office  visit)  and  150  percent  of  the  work 
in  CPT  code  97022  (whiripool).  for 
which  the  RUC  recommended  0.25 
RVUs.  CPT  code  97036  is  used  to  report 
services  to  patients  who  are  sick, 
difficult  to  manage  in  the  tank,  with  a 
broad  range  of  problems  that  are  often 
systemic  or  cardiovascular.  We  assigned 
0.38  RVUs  to  CPT  code  97036.  the  same 
RVUs  as  for  CPT  code  99212. 

Therapeutic  procedure(s),  group  (2  or 
more  individuals)  (CPT  code  97150). 
The  RUC  recommended  that  this  code 
be  priced  by  carriers.  We  believe  this 
code  is  Ukely  to  be  used  with  such 
fiequency  that  leaving  pricing  to  the 
carriers  would  be  inappropriate.  We 
have  assigned  RVUs  based  on  the 
assumption  that  the  typical  group 
includes  five  individuals  and  that  the 
typical  group  session  is  of  45  minutes 
duration.  The  calculations  we  made 
follow.  First,  we  used  the  RVUs  of  CPT 
code  97110.  which  has  0.45  RVUs  for 
each  15  minutes.  We  multiplied  this 
value  by  3  to  determine  the  RVUs  of  a 
45  minute  session.  We  then  divided  this 
by  5  to  determine  the  amount  of  work 
that  can  be  attributed  to  one  individual 
in  the  group.  The  result  of  this 
calculation  is  0.27  RVUs. 

foint  mobilization,  one  or  more  areas 
(peripheral  or  spinal)  (CPT  code  97265). 
The  RUC  did  not  make  a 
recommendation.  We  assigned  0.45 
RVUs  because  we  beUeve  the  woric 
represented  by  this  code  is  comparable 
to  the  work  in  CPT  code  97250 
(myofascial  release). 

Work  hardening/conditioning  (CPT 
codes  97545  and  97546). 


CPT  code 

RUC- 

rec- 

om- 

tnenoeo 

RVUs 

97545 _ 

97546 ™. 

1.70 
0.70 

We  reviewed  the  RUC 
recommendations  and  have  decided  to 
defer  assigning  RVUs  for  these  codes 
until  there  is  a  better  definiticm  of  the 
services.  It  is  not  clear  whether  the  time 
s]>ecified  in  the  codes  (CPT  code  97545 
is  for  the  initial  2  hours,  and  CPT  code 
97546  is  for  each  additional  hour) 
describes  the  time  of  the  patient  or  the 
practitioner.  We  beUeve  it  is  possible  for 
a  physical  therapist  (PT)  to  do  woric 
hardening  for  four  patients 
simultaneously,  rotating  from  patient  to 
patient  located  within  the  same  room. 
Moreover,  we  beUeve  that  there  is  more 
work  (that  is,  higher  intensity  and  more 
one-on-one  attention)  in  the  first  2  or 
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more  hours  of  service,  not  the  initial  2 
hours  of  care  in  a  day,  as  these  codes  are 
deBned.  We  beUeve  that  the  intensity 
and  amount  of  work  drops  off  quickly 
early  in  the  process  and  that  it  would  be 
impossible  to  value  the  services 
correctly  under  its  current  definition. 
While  Medicare  rarely  pays  for  these 
services,  some  workers  compensation 
prcgroms  base  payment  on  Medicare 


RVUs,  anct  to  avoid  establishing 
inappropr  ate  RVUs,  we  will  keep  these 
codes  carr  er-priced. 

Physicic  n  standby  services  (CPT  code 
99360).  Th  e  RUC  recommended  work 
RVUs  for  t  lis  code,  and  we  agreed  with 
that  recom  rnendation.  Under  Medicare 
rules,  how  jver,  physician  standby 
services  ar  i  considered  to  be  hospital 
services  ai  d  are  not  payable  under  the 

Table  (.—Preventive  Medicine 


physician  fee  schedule  (58  FR  63642). 
Therefore,  we  are  not  assigning  RVUs  to 
CPT  code  99360. 

(15)  Preventive  Medicine  (CPT  codes 
99381  through  99397).  Initially  we 
received  recommendations  for  the  14 
preventive  medicine  codes  from  the 
November  1993  RUC  meeting  (see  Table 
5 — Preventive  Medicine,  which 
follows). 


HCPCS* 


Harvard  value 


RUC  11/93 


CMDs  1/94 


CMOS  with 
counselling 


RUC  5/94 


1995woi1<RVU' 


99381 
99382 
99383 
99384 
99385 
99386 
99387 
99391 
99392 
99393 
99394 
99395 
99396 
99397 


0.63 
0.83 
0.65 
0.78 
0.93 
1.14 
1.57 
0.69 
a68 
0.^7 
0.77 
0.85 
1.20 
1.12 


1.14 
1.17 
1.18 
1.38 
1.41 
1.58 
1.7S 
0.7S 
0.84 
0.84 
0.95 
0.9S 
1.0& 
1.2C 


0.70 
0.88 
0.88 
1.05 
1.05 
1.40 
1.58 
0.53 
0.63 
0.70 
0.88 
0.88 
1.05 
1.23 


1.20 
1.38 
1.38 
1.55 
1.55 
1.90 
2.08 
1.03 
1.13 
1.20 
1.38 
1.38 
1.55 
1.73 


1.12 
1.30 
1.30 
1.49 
1.47 
1.65 
1.95 
0.90 
0.95 
0.95 
1.20 
1.18 
1.38 
1.50 


1.20 
1.38 
1.38 
1.55 
1.55 
1.90 
2.08 
1.03 
1.20 
120 
1.38 
1.38 
1.55 
1.73 


'AN  numeric  CPT  HCPCS  CopyrigM  1994  American  Medtcfd  Association. 
"  RVUs  do  not  reflect  ac^ustment  for  t)udget  neutrality. 


We  reviewed  these  RVUs  with  a  panel 
of  CMDs  at  a  January  1994  itaeeting.  We 
believe  that  the  RUC-recommended 
RVUs  for  the  new  patient  codes  (CPT 
codes  99381  through  99387)  and  the 
established  patient  codes  (CPT  codes 
99391  through  99397)  were  too  high 
when  compared  to  other  evaluation  and 
management  services. 

SpeciHcally,  we  had  several 
reservations.  First,  we  did  not  agree 
with  the  RUC's  conclusion  that  the  work 
of  the  preventive  medicine  services  is 
equivalent  to  the  work  of  other 
evaluation  and  management  services. 
That  conclusion  seemed  to  have  been 
based  on  an  assumption  that  the 
preventive  medicine  services  require 
less  technical  skill  and  physical  effort 
but  more  mental  effort  than  other 
evaluation  and  management  services. 
We  did  not  believe  that  more  mental 
effort  and  judgment  are  required  since 
the  preventive  medicine  codes,  as 
structured  at  that  time,  described  only 
the  obtaining  of  a  history  and  the 
performance  of  an  examination  of  a 
healthy  patient.  Further,  the  codes 
explicitly  e.xcluded  counseling,  which 
at  that  time  was  reported  with  other 
codes.  The  evaluation  and  management 
codes,  on  the  other  hand,  describe  the 
obtaining  of  a  history  and  the 
performance  of  an  examination  of  a  sick 
patient  and  explicitly  include 
coimseling. 


Second,  the  clinical  judgment  of  our 
CMDs  thai  the  November  1993  RUC 
recommer  dations  were  too  high  was 
supported  by  an  analysis  of  the  intensity 
(work  divi  ded  by  time)  of  the  RUC 
recommer  dations.  In  reviewing  the 
preventive  medicine  codes,  we  looked 
to  the  RVl  s  and  typical  times  of  CPT 
codes  for  i  n  ofBce  visit  for  a  new 
patient  am  1  an  office  visit  for  an 
establishei  1  patient.  Those  RVUs  and  the 
typical  fac  B-to-face  times  that  are 
speciHed  »i  each  of  the  codes  were 
compared  to  the  RUC  recommendations 
and  the  RljJC  survey  data  on  intraservice 
time  (that  Is,  face-to-face  time)  for  the 
preventivi  medicine  codes.  Based  on 
this  compi  irison,  the  intensity  of  the 
preventiv(  medicine  codes  exceeded 
that  of  the  other  evaluation  and 
managem«  nt  codes. 

Third,  a  npirical  Harvard  data 
supported  a  conclusion  that  the 
intensity  ( work  divided  by  time)  of 
these  serv  ces  is  less  than  that  of  other 
evaluatior  and  management  services. 

In  light  )f  the  expected  revisions  to 
the  codes  )y  the  CPT  Editorial  Panel,  we 
informed  he  RUC  of  our  concerns  and 
decided  t(  wait  for  the  RUC's 
recommer  dations  for  the  revised  codes 
before  pul  lishing  our  interim  RVUs.  In 
May  of  19  )4,  we  received  the  RUC 
recommei  dations  for  the  revised 
prevcntivi  medicine  codes.  These  codes 
had  been  :  evised  to  explicitly 


incorporate  counseUng  and  risk  factor 
reduction  into  the  visit  service.  The 
problems  of  intensity  we  noted  with  the 
earlier  RUC  recommendations  persisted. 
Therefore,  we  decided  to  value  the 
preventive  medicine  codes  by  adding 
0.50  RVUs  to  each  of  the  values  we  had 
calculated  for  the  codes  when  they 
explicitly  excluded  counseling.  (See 
Table  5.)  This  value  of  0.50  RVUs  is 
equivalent  to  the  RUC-recommended 
RVUs  for  CPT  code  99401,  which  is 
used  to  report  15  minutes  of  counseling. 
These  calculations  result  in  slightly 
higher  RVUs  than  the  RVUs 
recommended  by  the  RUC.  We  also 
increased  the  RVUs  for  CPT  code  99392 
to  1.20  so  that  they  would  be  consistent 
with  the  RUC  recommendation  that  the 
work  of  CPT  code  99392  and  the  work 
of  CPT  code  99393  are  equivalent. 
(16)  Cadaver  Donor  Oi^an  Retrieval. 


CPT 
code 


32850  .... 
33930  .... 
33940  .... 
47133  .... 


Description 


Donor  pneumonectorny(ies)  with 
preparation  and  maintenance  of 
allografl  (cadaver). 

Donor  cardiectomy-pneumo- 

nectomy.  with  preparation  and 
maintenance  of  allograft 

Donor  cardiectomy,  with  prepara- 
tion and  maintenance  of 
allograft. 

Donor  hepatectomy,  with  prepara- 
tion and  maintenance  of 
homograft. 
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CPT 
code 


48550 


50300 


Description 


Donor  pancreatectomy,  with  prep- 
aration and  maintenance  of 
allografl  from  cadaver  donor, 
with  or  wittxxjt  duodenal  seg- 
ment for  transplantation. 

Donor  nephrectomy,  with  prepara- 
tion and  maintenance  of 
horTX)graft;  from  cadaver  donor, 
unilateral  or  bilateral. 


We  reviewed  the  RUC 
recommendation  for  these  cadaver 
donor  codes  as  a  group  with 
representatives  of  the  RUC,  our  CMDs, 
and  representatives  of  the  specialty 
societies  involved  with  transplant 
surgery.  We  have  concluded  that  the 
assigmnent  of  RVUs  to  these  codes 
could  lead  to  inequitable  payment  to 
some  physicians  because  of  the  marked 
variations  in  time  associated  with  organ 
acquisitions.  Therefore,  payment  for 
these  services  will  not  be  made  under 
the  physician  fee  schedule.  Rather,  the 
services  furnished  by  a  surgeon  who 
retrieves  a  cadaveric  donor  organ  that  is 
intended  for  a  Medicare-covered 
transplant  will  continue  to  be  paid 
outside  the  hospital  prospective 
payment  system  at  100  percent  of  the 
reasonable  cost  under  part  A  on  a 
retrospective  basis,  as  set  forth  at  42 
CFR  412.100.  These  costs  are  included 
in  the  organ  acquisition  charge  of  the 
Certified  Transplant  Center  or  the 
Independent  Organ  Procurement 
Organization. 

C.  Adjustments  to  All  RVUs  Due  to 
Limitation  on  Annua]  Expenditures 

Section  1848(c)(2)(B)(ii)  of  the  Act 
states  that  adjustments  to  RVUs  for  a 
year  may  not  cause  the  amount  of 
expenditures  for  physicians'  services  to 
differ  by  more  than  $20  million  from  the 
amount  of  expenditures  that  would  have 
been  made  if  the  RVUs  had  not  been 
adjusted.  Consistent  with  this  statutory 
requirement,  we  have  estimated  the  net 
change  in  expenditures  resulting  from 
the  refinement  of  existing  RVUs,  the 
establishment  of  RVUs  for  new  and 
revised  codes  for  1995,  and  revisions  to 
certain  payment  pohcies.  To  conduct 
this  analysis,  we  used  utilization  data 
from  1993  National  Claims  History  data, 
which  we  updated  to  reflect  1994  and 
1995  coding  changes.  For  new  or 
revised  codes  in  1994  and  1995,  we 
used  the  frequencies  attributed  to 
existing  codes.  In  determining  which 
existing  codes  should  be  mapped  to  the 
new  or  revised  codes,  we  used 
information  received  from  the  RUC, 
background  information  provided  to  the 
CPT  Editorial  Panel  as  part  of  the 


requests  for  coding  changes,  and  the 
judgment  of  our  medical  staff. 

We  considered  changes  in  the  volume 
and  intensity  of  physician  services.  We 
examined  the  combined  effect  of  all  of 
the  1995  changes  relative  to  what  would 
have  happened  if  these  changes  were 
not  made.  We  analyzed  the  effects  for 
each  specialty  and  found  there  to  be  no 
overall  net  effect  on  volume  and 
intensity. 

We  have  estimated  the  net  increase  in 
program  costs  in  CY  1995  resulting  from 
the  adjustments  to  RVUs  to  be 
approximately  $35  million.  This  is  a  net 
figure  in  that  savings  from  the 
reductions  in  RVUs  for  some  services 
partially  offset  the  cost  associated  with 
increases  in  the  RVUs  for  other  services. 
In  addition,  we  have  estimated  the  cost 
of  revisions  in  payment  pohcies  to  be 
approximately  $350  milhon  in  1995, 
thus  resulting  in  a  total  $385  miUion  in 
additional  expenditures  because  of 
these  changes.  This  figure  requires  a 
reduction  of  1.1  percent  in  the  RVUs  of 
all  services  to  comply  with  the  statutory 
limitation  on  increases  in  expenditures. 
Although  a  $20  milhon  tolerance  is 
permitted  under  the  law,  this  1.1 
percent  reduction  to  all  RVUs  is 
designed  to  approximate  budget 
neutrality  as  closely  as  possible,  without 
creating  any  increase  or  decrease  in 
expenditures  as  a  result  of  RVU 
adjustments  or  revisions  in  payment 
pohcies. 

D.  Summary  of  Changes  for  the  1995 
Fee  Schedule 

In  this  final  rule,  we  have  explained 
the  process  by  which  the  interim  work 
RVUs  for  some  codes  were  reviewed 
and,  in  some  cases,  revised.  Addendum 
B  contains  the  RVUs  and  other  related 
information  for  all  services  paid  under 
the  physician  fee  schedule.  The  RVUs 
listed  in  Addendum  B  are  effective  for 
services  furnished  beginning  January  1, 
1995. 

In  addition,  we  have  explained  the 
process  by  which  we  established  RVUs 
for  new  and  revised  codes.  These  codes 
are  included  in  Addendum  B  and  are 
also  hsted  separately  in  Addendum  C. 
We  will  consider  commeais  on  all  RVUs 
for  the  codes  Hsted  in  Addendum  C  if 
we  receive  them  at  the  appropriate 
address,  as  provided  in  the  ADDRESSES 
section  of  this  preamble,  no  later  than 
5  p.m.  on  February  6, 1995.  Comments 
must  include  the  appropriate  CPT  code 
(for  example,  CPT  code  90918)  and  the 
suggested  RVUs  (for  example,  1.23 
RVUs).  Unless  otherwise  specified,  we 
will  assume  all  suggested  RVUs  are  on 
the  1995  scale.  Failure  to  provide  this 
information  may  result  in  our  inabiUty 
to  evaluate  the  comments  adequatelv. 


VI,  Five-Year  Refinement  of  RVUs 

A.  Proposed  Process  for  Refinement  of 
Work  RVUs 

Section  1848(c)(2)(B)(i)  of  the  Act 
requires  that  we  review  all  RVUs  no  less 
often  than  every  5  years.  Since  we 
implemented  the  physician  fee  schedule 
effective  for  services  furnished 
beginning  January  1, 1992,  we  are 
iniUating  the  5-year  refinement  of  RVUs 
that  will  be  effective  for  services 
furnished  beginning  January  1, 1997. 

As  the  basis  for  beginning  our  5-year 
refinement  of  work  RVUs,  we  are 
requesting  pubhc  comments  on  all  work 
RVUs  for  all  services  in  the  1995 
physician  fee  schedule.  We  believe  this 
fee  schedule  is  essentially  complete 
since  we  have  now  published  R\TJs  for 
hundreds  of  services  that  were 
previously  carrier-priced.  In  addition, 
we  have  published  RVUs  for  many 
commonly  furnished  services  that  are 
not  covered  by  Medicare  but  are  covered 
by  other  payers.  Finally,  as  discussed 
below,  RVUs  for  all  pediatric  ser\  ices 
are  nojV included  in  this  fee  schedule. 
Comments  will  be  considered  if  we 
receive  them  at  the  appropriate  address, 
as  provided  below,  no  later  than  5  p.m., 
February  6, 1995.  Mail  written 
comments  related  to  the  5-year 
refinement  process  (1  original  and  3 
copies)  to  the  following  address:  Health 
Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention:  BPD-789-FC  (5- 
Year  Refinement),  P.O.  Box  26688, 
Baltimore.  MD  21207.  Comments  must 
include  the  appropriate  CPT  code  (for 
example,  CPT  code  90918)  and  the 
suggested  RVUs  (for  example,  11.00 
RVUs).  Unless  otherwise  specified,  we 
will  assume  all  suggested  RVUs  are  on 
the  1995  scale.  Failure  to  provide  this 
information  may  result  in  our  inability 
to  evaluate  the  comments  adequately. 
We  will  consider  comments  on  all  work 
RVUs  in  the  development  of  a  proposed 
rule,  which  we  intend  to  pubhsh  in 
1996.  In  the  proposed  rule,  we  will 
propose  the  revisions  to  work  RVUs  that 
we  beUeve  need  to  be  made.  After 
review  and  analysis  of  comments  on  the 
proposed  rule,  as  described  in  sections 
V.B.  and  V.C.  of  this  final  rule,  we  will 
issue  the  results  of  the  5-year  refinement 
in  a  final  rule. 

We  propose  to  share  some  of  the 
comments  we  receive  on  all  1995  RVUs 
with  the  RUC,  which  currently  makes 
recommendations  to  us  on  the 
assignment  of  RVUs  to  new  and  revised 
CPT  codes  and  has  offered  to  advise  us 
on  the  assignment  of  RVUs  to 
procedures  for  which  we  receive 
substantive  comments.  We  believe  that 
the  RUC's  perspective  will  be  helpful 
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because  of  the  RUC's  experience  in 
recommending  RVUs  for  the  codes  that 
have  been  added  to,  or  revised  by.  the 
CPT  since  we  implemented  the 
physician  fee  schedule  in  1992. 
Furthermore,  the  RUC,  by  virtue  of  its 
multispecialty  membership  and 
consultation  with  approximately  65 
specialty  societies,  involves  the  family 
of  medicine  in  the  refinement  process. 
We  emphasize,  however,  that  we  retain 
the  responsibility  for  analyzing  the 
comments  on  the  1995  physician  fee 
schedule,  developing  the  proposed  rule 
for  1996,  evaluating  the  comments  on 
the  proposed  rule,  and  deciding 
whether  to  revise  RVUs.  We  are  not 
Delegating  this  responsibility  to  the  RUC 
or  any  other  organization. 

B  Scope  of  the  5-Year  Refinement 

We  have  made  several  preliminary 
decisions  about  the  scope  of  the  5-year 
refine nent  and  issues  on  which  we  are 
requesting  public  comment: 

All  wow  RVUs  are  subject  to 
comment  and  an  in-depth  consideration 
of  the  comments  as  part  of  the  5-y^ar 
refinement.  We  are  particularly 
interested  in  receiving  comments  on 
physician  services  for  which  medical 
practice  has  changed  since  the  Harvard 
surveys  were  performed  from  1988 
through  1990.  but  for  which  there  have 
been  no  code  changes  and.  therefore,  no 
reconsideration  of. whether  the  work 
RVUs  continue  to  be  accurate. 

We  are  aware  that  the  Social  Security 
Act  Amendments  of  1994  require  the 
development  of  RVUs  for  the  full  range 
of  pediatric  services.  These  amendments 
also  call  for  a  study  of  the  RVUs  for 
pediatric  services  to  determine  whether 
there  are  significant  variations  in  the 
resources  used  in  furnishing  similar 
services  to  different  populations. 

We  believe  that  the  development  of 
RVUs  for  the  full  range  of  pediatric 
services  is  essentially  complete.  In 
November  1991.  we  solicited  public 
comment  on  interim  RVUs  for  many  of 
the  codes  in  the  CPT  that  relate  directly 
to  pediatric  services,  in  November  1992, 
we  published  final  RVUs  for  those  codes 
including  48  pediatric  surgical  and 
urologic  services  that  had  been  the 
subject  of  a  Harvard  study  conducted  for 
the  American  Pediatric  Surgical 
Association.  In  1994,  the  CPT  published 
a  complete  revision  of  the  congenital 
heart  procedures.  RVUs  recommended 
by  the  RUC  for  those  services  have  been 
accepted  and  are  published  in  this  final 
rule.  In  1994.  CPT  also  revised  the 
hernia  repair  codes  to  recognize  the 
differences  in  the  procedures  when 
performed  on  infants  and  children. 
RVUs  have  also  been  assigned  to  those 
services.  Finally,  with  this  final  rule,  we 


have  pul  lished  interim  RVUs  for  w«ll- 
baby  vis  ts  and  other  preventive 
medicin«  services  that  are  not  covered 
by  Medi<  are.  Through  public  notice  and 
commei^,  and  with  the  assistance  of  the 
RUC,  wejhave  now  reviewed  and 
assignediRVUs  to  every  pediatric  service 
describe!  in  the  CPT. 

As  for  determining  whether  there  are 
significant  variations  in  the  resources 
used  in  ftimishing  similar  services  to 
childrenland  adults,  we  propose  to  use 
the  5-ye$r  refinement  process  described 
in  section  VI.  of  this  final  rule  as  the 
mechanism  for  addressing  this  question. 
If  there  me  pediatric  services  not 
described  in  CPT  1995.  they  should  be 
brought  |o  our  attention  and  referred  to 
the  CPT  for  consideration.  If  there  are 
existing  CPT  codes  that  are  used  to 
report  services  furnished  to  both 
children  and  adults  and  there  is  a 
significant  difference  in  the  work  based 
on  the  p  itient's  age,  those  codes  should 
be  ident  fied  and  commented  on  in  the 
manner  iescribed  in  section  VI.  of  this 
final  ml  t.  Substantive  comments  on 
work  wi  1  be  referred  to  the  RUC  for  its 
considei  ation.  If  additional  codes  are 
needed,  the  service  in  question  will  be 
forwardi  id  to  the  CPT  for  consideration. 

For  se  /eral  reasons,  we  believe  that 
the  iden  ification  of  potentially 
misvalu  id  services  through  this  final 
rule  anc  the  development  of  new  CPT 
codes  (i  necessary)  is  preferable  to  the 
use  of  ai  1  age-related  modifier  that 
would  fa  i  applied  to  all  procedures. 
First,  th !  RVUs  assigned  to  a  given  code 
are  base  1  on  the  typical  or  average  case. 
There  ai  e  some  cases  that  require  more 
work  an  i  some  that  require  less.  The 
routine  ise  of  a  modifier  to  identify 
those  ca  ses  that  require  more  work 
suggests  that  the  RVUs  for  the 
unmodined  code  should  be  reduced 
since  thfe  typical  or  average  case  would 
now  rec  uire  less  work.  Second,  we  are 
not  con  inced  that  the  work  associated 
with  pe  liatric  services  is  consistently 
greater  I  lan  the  work  associated  with 
the  sam » services  furnished  to  adults.  In 
fact,  we  believe  there  may  be  instances 
when  tl  e  work  is  actually  less.  Third, 
the  use  jf  a  modifier  would  create 
claims  ]  rocesihig  difficulties  for  us, 
and,  fonsome  other  payers,  simply 
could  npt  be  implemented. 

PractKe  expense  and  malpractice 
expense  RVUs  will  not  be  subject  to 
comment  and  will  not  be  recalculated  as 
a  part  of  the  5-year  refinement.  Section 
1848(c)  2)(C)  of  the  Act  requires  that  the 
practici  expense  and  malpractice 
expens(  RVUs  be  calculated  based  upon 
1991  al  owed  charges  and  practice 
expens(  and  malpractice  expense  shares 
for  the  I  pecialties  that  furnish  the 
servicei .  When  we  calculated  the 


practice  expense  and  malpractice 
expense  RVUs,  we  aged  1989  actual 
charges  forward  to  approximate  1991 
actual  charges,  and  we  used  the 
specialty  practice  shares  from  the 
AMA's  Socioeconomic  Survey  of 
practice  expenses  by  specialty.  We  have 
reviewed  the  practice  expense  and 
malpractice  expense  RVUs,  and  we 
beheve  that  we  estimated  the  1991 
average  allowed  charges  accurately  and 
that  the  specialty  shares  have  not 
changed  significantly.  Therefore,  we 
believe  that  recalculation  of  the  practice 
expense  and  malpractice  expense  RVUs 
would  not  produce  significantly 
different  results. 

C.  Nature  and  Format  of  Comments  on 
Work  RVUs 

While  we  welcome  any  written  public 
comments,  we  have  found  from  past 
experience  that  the  most  useful 
comments  have  followed  a  particular 
pattern:  They  include  the  QHT  code,  a 
clinical  description  of  the  service,  and 
a  discussion  of  how  the  work  of  that 
service  is  analogous  to  one  or  more 
reference  services.  The  use  of  one  or 
more  reference  services  is  of 
fundamental  importance  because  the 
relative  value  of  the  work  in  a  physician 
service  exists  only  in  comparison  with 
thephysician  work  in  another  service. 

The  reference  services  cited  should  be 
commonly  performed  services  with 
established  work  RVUs  and  also  fairly 
well  understood  outside  of  their 
specialty.  We  have  included  a  list  of 
suggested  reference  services  in 
Addendum  G.  We  beUeve  that  the  RVUs 
assigned  to  these  services  represent 
good  benchmarks  to  serve  as  the  basis 
for  comparison  with  the  work 
represented  by  other  codes.  However, 
the  inclusion  of  these  services  in  the 
reference  set  does  not  preclude  the 
pubhc  from  commenting  on  the  RVUs 
assigned  to  these  services. 

If  none  of  the  services  in  the  reference 
set  is  a  suitable  reference,  we 
recommend  choosing  another  service 
from  the  physician  fee  schedule  and 
explaining  why  it  is  a  better  reference 
procedure. 

Physician  work  has  two  components: 
time  and  intensity.  The  clinical  analogy 
for  many  services  can  be  strengthened 
by  dividing  the  service  into  the 
following  three  time  segments  and 
comparing  them  with  the  respective 
segments  of  the  reference  services: 

•  Preservice  work — ^Work  performed 
before  the  actual  procedure  such  as 
review  of  records,  solicitation  of 
informed  consent,  and  preparation  of 
equipment.  Time  spent  by  the  physician 
dressing,  scrubbing,  and  waiting  for  the 
patient  should  be  identified.  Preservice 
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work  also  includes  the  time  spent 
scrubbing,  positioning,  or  otherwise 
preparing  the  patient.  For  surgical 
procedures  with  global  periods, 
commenters  should  include  estimates  of 
the  number,  time,  and  type  of  visits 
from  the  day  before  surgery  until  the 
time  the  patient  enters  the  operating 
room.  The  visit  when  the  physician 
decides  to  operate  and  the  visits 
preceding  it  should  not  be  included  in 
the  estimate  of  preservice  work  since 
these  services  are  not  included  in  the 
Medicare  definition  of  global  period. 

•  Intraservice  work— -The  actual 
perfonrance  of  the  procedure.  For 
evaluaiiun  and  management  ser\-ices, 
this  would  be  described  as  "face  to 
face"  time  in  the  office  setting  and 
"unit/floor"  time  in  the  inpatient 
setting.  For  surgical  procedures,  the 
customary  terra  would  be  "skin-to- 
skin"  or  its  equivalent  for  those 
procedures  not  beginning  with 
incisions. 

•  Postservice  work — Analysi.s  of  data 
collected  from  the  encounter, 
preparation  of  a  report,  and 
communieation  of  the  results.  For 
procedures  with  global  periods, 
commenters  should  identify  the  time 
spent  by  the  physician  with  the  patient 
after  the  procedure  on  the  same  day  and 
whether  the  patient  typically  goes 
home,  to  an  ordinary  hospital  bed,  or  to 
the  intensive  care  unit.  Commenters 
should  describe  the  number,  time,  and 
type  of  physician  visits  from  the  day 
after  the  procedure  until  the  end  of  the 
global  period.  They  should  also 
distinguish  inpatient  from  outpatient 
visits. 

In  making  these  estimations,  we 
encourage  detailed  clinical  information 
such  as  data  derived  from  operating 
logs,  operative  reports,  and  medical 
charts  concerning  the  length  of  service, 
the  amount  of  work  performed  before 
and  after  the  service,  and  the  length  of 
stay  in  the  hospital.  The  usefulness  of 
these  data  is  greatly  increased  if  the  data 
are  presented  with  comparable  data  for 
reference  services  and  evidence  that 
justifies  that  the  data  presented  are 
nationally  representative  of  the  average 
work  involved  in  furnishing  the  service. 
One  common  mistake  commenters  make 
is  to  provide  data  that  are  not 
demonstrated  to  be  representative  of 
national  practices.  Another  common 
mistake  is  to  present  a  lengthy  and 
elaborate  description  of  the  work  in  the 
service,  but  to  omit,  or  to  provide  an 
incomplete  description  of,  the 
comparability  of  the  work  in  the  service 
to  the  work  in  the  reference  procedure 
or  procedures  identified. 


Intensity  of  the  work  in  the  service  is 
best  compared  by  breaking  the  intensity 
into  the  following  elements: 

•  Mental  effort  and  judgment — 
Commenters  should  compare  the  service 
in  question  with  a  reference  service  as 
to  the  amount  of  clinical  data  that  needs 
to  be  considered,  the  fund  of  knowledge 
required,  the  range  of  possible 
decisions,  the  number  of  factors 
considered  in  making  a  decision,  and 
the  degree  of  complexity  of  the 
interaction  of  these  factors. 

•  Technical  skill  and  physical 
effort — One  useful  measure  of  skill  is 
the  point  in  training  when  :  resident  is 
expected  to  be  able  to  perform  the 
procedure.  Physical  effort  can  be 
compared  by  dividing  services  into 
tasks  and  making  the  direct  comparison 
of  tasks.  In  making  the  comparison,  it  is 
necessary  to  show  that  the  differences  in 
physician  effort  are  not  reflected 
accurately  by  differences  in  the  time 
involved;  if  they  are,  considerations  of 
physician  effort  amount  to  double 
counting  of  physician  work  in  the 
service. 

•  Psychological  stress — Two  kinds  of 
psychological  stress  are  usually 
associated  with  physician  work.  The 
first  is  the  pressure  involved  when  the 
outcome  is  heavily  dependent  upon 
skill  and  judgment  and  a  mistake  has 
serious  consequences.  The  second  is 
related  to  unpleasant  conditions 
connected  with  the  work  that  are  not 
affected  by  skill  or  judgment.  These 
circumstances  would  include  situations 
with  high  rates  of  mortahty  or  morbidity 
regardless  of  the  physician's  skill  or 
judgment,  difficult  patients  or  families, 
or  physician  physical  discomfort.  Of  the 
two  forms  of  stress,  only  the  former  is 
fully  accepted  as  an  aspect  of  work: 
many  consider  the  latter  to  be  a  highly 
variable  function  of  physician 
personality. 

Intensity  often  varies  significantly  in 
the  course  of  furnishing  a  service.  One 
common  mistake  commenters  make  is  to 
"anchor"  the  value  of  the  service  to  a 
point  of  maximum  intensity  during  the 
service  as  the  basis  for  comparing 
services.  It  is  unlikely  that  the 
maximum  intensity  is  an  accurate 
reflection  of  the  average  intensity  of  a 
service;  a  lengthy  procedure  that  is 
simple  except  for  a  few  moments  of 
extreme  intensity  is  probably  less  work 
than  one  of  equal  length  during  which 
a  fairly  high  level  of  intensity  is 
maintained  throughout. 


D.  Including  Anesthesia  Services  Under 
the  5  Year  Refinement  (Includes  Table 
6 — Anesthesia  Codes  and  Imputed 
RVUs) 

Under  the  physician  fee  schedule,  thp 
allowance  for  an  anesthesia  service  is 
based  on  the  sum  of  base  units  and  fimr 
units  multiplied  by  an  anesthesia- 
specific  CF.  The  base  units  we  use  for 
determining  payment  for  physician 
anesthesia  services  have  remained  the 
same  since  1992.  These  base  unit  value;' 
were  established  in  1989  when  we 
implemented  the  uniform  relative  value 
guide.  These  base  unit  values,  are.  with 
few  exceptions,  based  upon  the  base 
unit  values  in  the  1988  Relative  Value 
Guide  of  the  American  Society  of 
Anesthesiology  (.*.SA).  There  have  b«*n 
only  a  few  anesthesia  coding  revisions 
since  1992,  and,  for  these  codes,  we 
have  accepted  the  ASA's  base  unit 
values. 

Unlike  other  physician  sen  ic«s,  th*^* 
anesthesia  codes  do  not  have  assigned 
work,  practice  expense,  and  malpractice 
expense  RVUs.  Although  anesthesia 
services  do  not  have  distinct  work 
RVUs.  we  are  deriving  work  RVUs  per 
anesthesia  service  (code)  so  that 
comparisons  can  be  made  among  other 
anesthesia  services  and,  to  the  extent 
possible,  other  medical  and  surgical 
services  paid  under  the  physician  fee 
.schedule. 

While  we  are  providing  anesthesia 
work  RVUs  for  comparative  purposes, 
we  have  no  intent  to  alter  the  payment 
methodology  for  anesthesia  services 
under  the  physician  fee  schedule.  As 
required  by  section  1842(b)(13)(A).  we 
will  base  allowances  for  anesthesia 
services  on  allowable  base  and  time 
units  and  the  anesthesia  CF.  We  will 
include  anesthesia  services  with  all 
other  physician  services  to  determine 
the  nature  of  the  overall  budget 
neutrality  adjustment.  This  adjustment 
factor  will  be  appUed  to  the  anesthesia 
CF. 

On  the  basis  of  1993  national 
anesthesia  claims  data  for  anesthesia 
services  personally  performed  by 
anesthesiologists,  we  computed  an 
average  time  unit  value  per  anesthesia 
code.  The  sum  of  the  code-specific  base 
unit  and  the  average  time  unit  was 
multiplied  by  the  national  average 
anesthesia  CF  to  calculate  a  national 
average  allowance  per  anesthesia  code. 

We  made  the  following  additional 
adjustments  to  the  anesthesia  allowance 
to  arrive  at  the  anesthesia  work  RVUs 
per  code.  We  divided  the  national 
average  anesthesia  allowance  per  code 
by  the  national  surgical  CF.  The 
resulting  amount,  the  estimated  total 
RVUs  per  anesthesia  code,  was 
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multiplied  by  the  anesthesia  specialty 
share  for  mean  net  income,  or  69.5 
percent,  to  derive  the  anesthesia  work 
RVUs. 

For  example,  cataract  anesthesia  (CPT 
code  00142)  has  a  uniform  base  unit 
value  of  4  units  and  an  average  time 
unit  of  4.74  units.  The  1994  national 
anesthesia  CF  is  $15.32.  The  1994 
national  surgical  CF  is  $39.45.  The 
anesthesia  specialty  share  for  work  is 
0.695.  The  work  RVUs  for  this  code  are 


2.36  units  c  r  [(8.74  units  x  $15.32)/ 
($39.45))  X  1 1.695. 

We  have  isted  in  Table  6 — 
Anesthesia  Codes  and  Imputed  RVUs. 
which  folloVv's,  the  imputed  work  RVUs 
for  each  of  tie  anesthesia  codes.  (Work 
RVUs  were  hot  computed  for  CPT  codes 
00103  and  I  0215  as  these  represent  new 
codes  for  11 94.) 

The  impi  ted  work  RVUs  for 
anesthesia  <  odes,  such  as  cataract 
anesthesia  I  nd  bypass  surgery,  should 
prove  usefiM  to  physicians  for  making 


Table  6.— Anesi  hesia  Codes  and  Imputed  RVUs 


HCPCS* 


00100 

00102 

00104 

00120 

00124 

00126 

00140 

00142 

00144 

00145 

00147 

00148 

00160 

00162 

00164 

00170 

00172 

00174 

00176 

00190 

00192 

00210 

00212 

00214 

00216 

00218 

00220 

00222 

00300 

00320 

0O322 

00350 

00352 

00400 

00402 

00404 

00406 

00410 

00420 

00450 

00452 

00454 

00470 

00472 

00474 

00500 

00520 

00522 

00524 

00528 

00530 

00532 

00540 

00542 

00544 


Descrip  ion 


Anesth.  skin  surgery  «... 

Anesth.  repair  of  cteft  lip 

Arwsth  tor  electroshock  

Anesthesia  (or  ear  surgery 

Anesthesia  for  ear  exam 

Anestti.  lymparwtomy  

Anesth,  procedures  on  eye 

Anesthesia  for  lens  surgery  

Anesth.  corneal  transplant  „ 

Anesth,  vitrectomy 

Anesth,  iridectomy 

Anesthesia  for  eye  exam 

Anesth,  nose,  sinus  surgery  

Anesth,  nose,  sinus  surgery  

Anesth,  biopsy  of  nose  

Anesth,  procedure  on  mouth  ._.. 

Ariesth,  cleft  palate  repair „, 

Anesth,  pharyngeal  surgery 

Anesth,  pharyngeal  surgery  ....... 

Anesth,  facial  tone  surgery  

Anesth,  fadai  bone  surgery  ....... 

Anesth,  open  head  surgery 

Anesth,  skuH  drainage 

Anesth.  skuU  drairage 

Anesth,  head  vessel  surgery  

Anesth,  special  head  surgery  „.. 

Anesth.  spinal  fluid  shunt 

Anesth.  head  nerve  surgery  ....... 

Anesth.  skin  surgery,  neck  ......... 

Anesth,  neck  organ  surgery 

Anesth,  t>iopsy  of  thyroid  

Anesth,  rwck  vessel  surgery 

Anesth,  neck  vessel  surgery  ...... 

Anesth.  chest  skin  surgery 

Anesth.  surgery  of  breast _.. 

Anesth.  surgery  of  tyeast 

Anesth,  surgery  of  breast 

Anesth,  correct  heart  rhythm  

Anesth,  skin  surgery,  back 

Anesth,  surgery  of  shouMer 

Anesth,  surgery  of  shouWer 

Anesth,  cottarbone  biopsy  ....„ 

Arwslh.  removal  of  rib 

Aneslh,  chest  waH  repair . 

Anesth,  surgery  of  vto{s) 

Anesth,  esophageal  surgery  ...... 

Anesth,  chest  procedure „... 

Anesth.  chest  lining  biopsy  „ 

Anesth.  chest  drainage  

Anesth,  chest  partition  view 

Ar)esth,  paceniakef  insertton  

Arwsth,  vascular  access  

Anesth.  cardioverter/defib 

Anesth.  chest  surgery 

Anesth,  release  of  lung „ 


comparisons.  We  realize,  however,  that 
some  anesthesia  codes,  such  as  those 
used  to  repOTt  lower  abdominal  or  upper 
abdominal  anesthesia  services, 
encompass  such  a  large  class  of 
unrelated  surgical  codes  that  the  average 
time  unit  for  Uiese  codes  may  not  be  a 
meaningful  value. 

We  are  currently  conducting  a  similar 
type  of  analysis  to  arrive  at  the 
anesthesia  work  RVUs  by  surgical  code. 
We  intend  to  share  the  results  of  this 
analysis  with  the  RUC. 


Imputed 

Base  unit 

Time  unit 

work 
RVUs 

5 

7.26 

3.31 

6 

8.53 

3.92 

4 

1.55 

1.50 

5 

8.11 

3.54 

4 

3.62 

2.06 

4 

3.49 

2.02 

5 

5.87 

2.93 

4 

4.74 

2.36 

6 

7.91 

3.75 

6 

833 

4.03 

4 

5.94 

2.68 

4 

5.53 

2.57 

5 

7.05 

3J25 

7 

9.32 

4.40 

4 

5.68 

2.61 

5 

6.11 

3.00 

6 

8.74 

3.98 

6 

6.62 

3.41 

7 

20.52 

7.43 

5 

9.67 

3.96 

7 

18.46 

6.87 

11 

15.20 

7.07 

5 

6.38 

3.07 

9 

7.82 

4.54 

15 

21.05 

9.73 

13 

14.48 

7.42 

10 

8.76 

5.06 

6 

5.93 

3.22 

5 

6.54 

3.11 

6 

6.50 

3.37 

3 

6.97 

2.69 

10 

10.98 

5.66 

5 

4.89 

2.67 

3 

5.03 

2.17 

5 

10.87 

4.28 

5 

6.80 

3.72 

13 

9.11 

5.97 

4 

2.03 

1.63 

5 

6.27 

3.04 

5 

6.74 

3.17 

6 

10.14 

4.36 

3 

5J1 

2.38 

6 

8.24 

3.84 

10 

11.39 

5.77 

13 

12.75 

6.95 

15 

21.13 

9.75 

6 

5.32 

3.06 

4 

5.44 

2.55 

4 

4.36 

226 

6 

7.39 

4.15 

4 

6.92 

2.95 

4 

4.97 

2.42 

13 

12.99 

7.01 

15 

ia32 

7.64 

15 

^4M 

7.83 
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Tabi^  6.— Anesthesia  Cooes  and  Imputed  RVUs— Continued 


HCPCS* 


00546 

00548 

00560 

00562 

00580 

00600 

00604 

00620 

00622 

00630 

00632 

00634 

00670 

00700 

00702 

00730 

00740 

00750 

00752 

00754 

00756 

00770 

00790 

00792 

00794 

00796 

00800 

00802 

00806 

00810 

00820 

00630 

00832 

0084O 

00842 

00844 

00846 

00848 

00850 

00855 

00857 

00860 

00862 

00864 

00866 

00868 

00870 

00872 

00873 

00880 

00882 

00884 

00900 

00902 

00904 

00906 

00908 

00910 

00912 

00914 

00916 

00918 

00920 

00922 

00924 

00926 

00928 

00930 

00932 

00934 


Description 


Base  unit 


Anesth,  chest  lining  removal  . 
Anesth,  lung,  chest  wall  surg 
Anesth,  trachea,  bronchi  surg 
Anesth,  open  heart  surgery  .. 
Anesth,  open  heart  surgery  .. 
Anesth,  heart/lung  transplant 
Anesth.  spine,  cord  surgery  .. 
Anesth.  surgery  of  vertebra  .. 
Anesth,  spine,  cord  surgery  .. 
Anesth,  removal  of  nerves  .... 
Anesth,  spine,  cord  surgery  .. 
Anesth,  removal  of  nerves  .... 
Anesth  for  chemonucleolysis 
Anesth,  spine,  cord  sirgery  .. 
Anesth,  abdominal  wall  surg  . 

Anesth,  for  liver  biopsy  

Anesth,  abdominal  wail  surg  . 

Anesth,  gi  visualization  

Anesth,  repair  of  hernia  

Anesth,  repair  of  hernia  , 

Anesth.  repair  of  hernia  w. .*., 

Anesth,  repair  of  hernia  , 

Anesth,  Mood  vessel  repair  ... 
Anesth.  surg  upper  abdomen 

Anesth,  part  Hver  removal  

Anesth,  pancreas  removal  

Anesth,  for  liver  transplant 

Anesth,  abdominal  waM  surg  .. 

Artesth,  fat  layer  removal 

Anesth,  intestine  efKk>6copy  .. 
Anesth,  abdominal  wall  surg  „ 

Anesth,  repair  of  hernia  

Anesth,  repair  of  hernia  

Anesth,  surg  lower  atxtomen  . 

Anesth,  amniocentesis 

Anesth,  pelvis  surgery „ 

Anesth,  hysterectomy 

Anesth,  pehric  organ  surg 

Anesth,  cesarean  section 

Anesth,  hysterectomy 

Analgesia,  later  &  c-section  .. 
Anesth,  surgery  of  atxjomen  .. 
Anesth,  kidrsey,  ureter  surg 
Anesth,  rermval  of  bladder 
Anesth,  removal  of  adrenal  .... 

Anesth.  kidney  transplant ....... 

Anesth,  bladder  stone  surg  ...., 

Anesth,  kidney  stone  desfruct 
Anesth,  kMney  stone  destruct 
Anesth,  abdomen  vessel  surg 

Anesth,  maior  vein  ligation 

Anesth,-  major  vein  revision 

Anesth,  perineal  procedure 

Af>esth,  anorectal  surgery 

Anesth,  perirteal  surgery 

Anesth,  removal  of  vulva  

Anesth,  removal  of  prostate 

Anesth,  bladder  surgery 

Anesth.  bladder  turrror  surg  .... 
Anesth.  removal  of  prostate  .... 
Anesth,  bleeding  control  ,-,....., 
Anesth,  stone  removal  ..„....:._ 
Anesth,  genitalia  surgery 


Time  unit 


Anesth,  sperm  duct  surgery  „. 

Anesth.  tesfe  exptoration „ 

Anesth,  removal  of  testis  

Anesth,  reinovai  of  testis  , 

Anesth,  testis  suspension 

Anesth,  amputatnn  of  penis  ... 
Anesth,  penis,  rwdes  lemoval 


Imputed 
work 
RVUs 


15 

15.59 

8.26 

15 

14.86 

8.06 

15 

10.89 

6.99 

20 

2227 

11.41 

20 

27.01 

12.69 

10 

14.31 

6.56 

13 

13.44 

7.14 

10 

15.34 

6.84 

13 

10.08 

6.23 

8 

11.30 

5.21 

7 

7.95 

4.03 

10 

1.92 

3.22 

13 

21.82 

9.40 

3 

5.99 

2.43 

4 

7.67 

3.15 

5 

6.94 

3.22 

5 

3.29 

2.24 

4 

6.62 

2.87 

6 

7.45 

3.63 

7 

9.12 

4.35 

7 

11.55 

5.01 

15 

18.01 

8.91 

7 

9.88 

4.56 

13 

19.03 

8.64 

8 

23.85 

8.60 

30 

41.76 

19.37 

3 

5.88 

2.40 

5 

10.47 

4.18 

6 

8.» 

3.85 

6 

3.74 

2.63 

5 

6.56 

3.12 

4 

6.69 

2.89 

6 

7.55 

3.66 

6 

10.27 

4.36 

4 

7.45 

3.09 

7 

14.94 

5.92 

a 

13.06 

5.68 

8 

19.41 

7.40 

7 

7.15 

3.82 

8 

11.61 

5.29 

7 

10.33 

4.68 

6 

10.22 

4.38 

7 

13J>1 

5.40 

8 

24.43 

8.75 

10 

14J6 

6.71 

10 

18.32 

7.64 

5 

6.79 

3.18 

7 

6.77 

3.72 

5 

6.63 

3.14 

15 

18.84 

9.13 

10 

5.81 

4.27 

5 

5.58 

2.86 

3 

5.02 

2.16 

4 

4.49 

2.29 

7 

15.41 

6.05 

4 

7.78 

3.18 

6 

13.65 

5.30 

3 

4.19 

1.94 

5 

4.85 

2.66 

5 

6.31 

3.05 

5 

5.57 

2.85 

5 

6.01 

2.97 

5.26 

223 

6.36 

3.34 

5.22 

2.49 

5.14 

2.47 

6.63 

3.41 

5.41 

2.54 

8.57 

3.39 

6 

13.73 

5.33 
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Table  6.— Anesthej  ia  Codes  and  Imputed  RVUs— Continued 


HCPCS- 


00936 

00938 

00940 

00942 

00944 

00946 

00948 

00950 

00952 

00955 

01000 

01110 

01120 

01130 

01140 

01150 

01160 

00170 

01180 

01190 

01200 

01202 

01210 

01212 

01214 

01220 

01230 

01232 

01234 

01240 

01250 

01260 

01270 

01272 

01274 

01300 

01320 

01 340 

01360 

01380 

01382 

01390 

01392 

01400 

01402 

01404 

01420 

01430 

01432 

01440 

01442 

01444 

01460 

01462 

01464 

01470 

01472 

01474 

01480 

01482 

01484 

01486 

01490 

01500 

01502 

01520 

01522 

01600 

01610 

01620 


Des  ription 


Anesth,  penis,  nodes  removal 

Anesth,  insert  penis  device 

Anesth,  vaginal  procedures   .. 

Anesth,  surgery  on  vagina  

Anesth,  vaginal  hysterectoiDy 
Anesth,  vaginal  delivery 

Anesth,  repair  of  cervix 

Anesth,  vaginal  endoscopy 

Anesth,  uterine  endoscopy  

Analgesia,  vaginal  delivery* 

Anesth,  sKin  surgery,  pelvis 

Anesth,  skin  surgery,  pelvis 

Anesth,  pelvis  surgery 

Anesth^^  txxly  cast  procedure  .... 

Anesth.  amputation  at  pelvis  . 

Ar>esth,  pelvic  turryjr  surgery  .... 

Anesth,  pelvis  procedure  

Anesth,  pelvis  surgery 

Anesth,  pelvis  r^erve  removal  .... 
Anesth,  pelvis  nen/e  removal .... 

Anesth,  hip  joint  procedure  

Anesth,  arthroscopy  of  hip 

Anesth,  hip  joint  surgery  

Anesth,  hip  disarticulation 

Anesth,  replacement  of  hip  

Anesth,  procedure  on  femur  

Anesth,  surgery  of  femur  

Anesth,  amputation  of  femur 

Anesth,  radical  femur  surg 

Anesth,  upper  leg  skin  surg 

Anesth.  upper  leg  surgery 

Anesth,  upper  leg  veirts  surg  .... 

Anesth,  thigh  arteries  surg 

Anesth,  ferrwral  artery  surg  

Anesth,  femoral  embolectomy  .. 

Anesth,  skin  surgery,  knee  

Anesth,  knee  area  surgery 

Anesth,  knee  area  proceAire  ... 

Anesth,  knee  area  surgery 

Anesth,  knee  joint  procedure  ... 

Anesth,  knee  arthroscopy  

Anesth,  knee  area  procedure  .. 

Anesth.  knee  area  surgery 

Anesth,  knee  joint  surgery  

Anesth,  replacement  of  knee  ... 
Anesth,  amputation  at  knee  ..... 

Anesth,  knee  joint  casting 

Anesth.  knee  veins  surgery  

Anesth,  knee  vessel  surg 

Anesth,  knee  arteries  surg 

Anesth.  knee  artery  surg 

Anesth,  knee  artery  repair  

Anesth,  kmer  leg  skin  surg 

Anesth,  kjwer  leg  procedure  .... 

Anesth,  ankle  arthroscopy  

Anesth.  tower  leg  surgery  

Anesth,  achilles  terxJon  surg  .... 

Anesth,  lo*er  leg  surgery  

Anesth,  lower  leg  bone  surg  .... 

Anesth,  radical  leg  surgery  

A.nesth,  lower  leg  revision 

Anesth,  ankle  replacenDent  

Anesth.  tower  leg  casting 

Anesth.- leg  arteries  surg 

Artesth,  lowerleg  embolectomy 

Anesth.  lower  leg  vein  surg  

Anesth,  lower  leg  vein  surg  

Anesth,  shoulder  skin  surg  

Anesth,  surgery  of  shoukJer 

Anesth,  shoulder  procedure 


F  b»M<^«  «*  >*4  tk  •  • 
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Base  imit 


|a«tfW«»*^^**<i 


Time  unit 


8 

4 

3 

4 

6 
5 

4 

5 

4 
5 
3 
5 
6 
3 

15 
8 
4 
8 
3 
4 
4 
4 
6 

10 

10 
4 
6 
5 
8 
3 
4 
3 
8 
4 
6 
3 
4 
4 
5 
3 
3 
3 
4 
4 
7 
5 
3 
3 
5 
5 
8 
8 
3 
3 
3 
3 
5 
5 
3 
4 
4 
7 
3 
8 
6 
3 
5 
3 
5 
4 


Imputed 
work 
RVUs 


15.15 
9.43 
3.78 
7.93 
10.16 
11.28 
4.28 
4.83 
3.95 
15.56 
6.17 
7.05 
8.38 
5.81 
16.21 
15.54 
6.34 
■10.39 
7.70 
5.72 
4.22 
8.83 
8.54 
11.20 
12.45 
6.55 
8.51 
6.97 
10.09 
5.82 
6.35 
8.79 
15.31 
7.55 
9.29 
5.66 
6.71 
7.33 
10:45 
3.23 
6.08 
6  00 
8.83 
7.65 
11.58 
7.22 
6.31 
12.92 
9.49 
12.62 
13.36 
16.95 
5.29 
5.45 
7.91 
5.82 
8.07 
8.69 
7.10 
7.07 
8.80 
11.48 
5.28 
15.19 
9.69 
8.88 
8.24 
5.60 
7.88 
4.03 


.6.25 
3.62 
1.83 
3.22 
4.36 
4.39 
2.23 
2.65 
2.15- 
5.55 
2.47 
3.2b 
3.88 
2.38 
8.42 
6.35 
279 
4.96 
2.89 
2.62 
2.22 
3.46 
3.92 
5.72 
6.06 
2.85 
3.92 
3.23 
4.88 
2.38 
2.79 
■3.18 
6J29 
3.12 
4.13 
2.34 
2.89 
3.06 
4.17 
1.68 
2.45 
2.43 
3.46 
3.14 
5.01 
3.30 
2.51 
4.30 
3.91 
4.76 
5.76 
6.73 
2.24 
2.28 
2.94 
2.38 
3.53 
3.69 
^.73 
2.99 
3.45 
4.99 
2.23 
6.26 
4.23 
3.21 
3.67 
2.32 
3.48 
2'.? 
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Table  6.— Anesthesia  Cooes  and  Imputed  RVUs— Continued 


HCPCS* 


01622 

01630 

01632 

01634 

01636 

01638 

01650 

01652 

01654 

01656 

01670 

01680 

01682 

01700 

01710 

01712 

01714 

01716 

01730 

01732 

01740 

01742 

01744 

01756 

01758 

01760 

01770 

01772 

01780 

01782 

01784 

01800 

01810 

01820 

01830 

01832 

01840 

61842 

01844 

01850 

01852 

01860 

01900 

01902 

01904 

01906 

01908 

01910 

01912 

01914 

01916 

01918 

01920 

01921 

01922 

01990 

01995 

01996 


Description 


Anesth.  shoulder  arthroscopy 

Anesth,  surgery  of  shoulder 

Anesth,  surgery  of  shoulder 

Anesth.  shoulder  joint  amput 

Anesth,  forequerter  ampul „ 

Ane8«»,  shoulder  replacement . 

Aneslh.  shoulder  artery  surg 

Anesth.  shoulder  vessel  surg 

Anesth,  shoulder  vessel  surg „ 

Anesth,  arm-leg  vessel  surg ... 

Anesth,  shoulder  vein  surg 

Anesth,  shoukJer  casting 

Anesth,  airplane  cast  

Anesth,  elbow  area  skin  surg „ 

Anesth,  elbow  area  surgery 

Anesth,  upper  arm  tendon  surg 

Anesth,  upper  arm  tendon  surg 

Anesth,  biceps  tendon  repair 

Anesth,  upper  arm  preicedure 

Anesth,  elbow  arttvosoopy . 

Anestft.  upper  arm  surgery 

Anesth,  humerus  surgery 

Anesth,  humenis  repair 

Anesth,  radcal  hurnierus  surg ., 

Anesth,  humeral  lesion  surg  

Ariesth,  eftww  replacement 

Anesth,  upper  arm  artery  surg  .„ 

Anesth,  upper  arm  emtMlectomy 

Anesth..  upper  arm  vein  surg  

Anesth,  upper  arm  vein  repair 

Anesth.  av  fistula  repair .,_ 

Anesth,  tower  arm  skin  surg  

Anesth,  tower  arm  surgery .... 

Anesth,  lower  arm  procedure 

Anes*>,  tower  arm  surgery 

Aneslh,  wrist  replacement 

Anesth,  lower  arm  artery  surg 

Aneslh,  lower  arm  embolectoniy  

Anesth,  vascular  shunt  surg  „. 

Anesth,  lower  arm  vein  surg 

Anestti.  tower  arm  vein  repair ..... 

Anesth,  lower  arm  casting ........... 

Anesth,  uterus/lut)e  inject  ~„............. 

Anesth,  bun-  holes,  skull  . 

Anesth,  skull  x-ray  inject „ 

Anesth,  lumbar  myetography 

Anesth,  cervical  myelography 

Aneslh.  skull  myetography 

Anesth.  lumbar  disoography  . . 

Anesth.  cervical  discography  ........ .. 

Anesth,  head  arteriogram  _.._...... 

Anesth.  limb  arteriogram  .... 

Anesth,  catheterize  heart  ... 

Anesth,  vessel  surgery „ 

Anesth,  cat  or  MHI  scan  

Support  tor  organ  donor 

Regional  anesthesia,  limb 

Manage  daily  drug  therapy  .._ 


Base  unit 


*AU  numeric  CPT  HCPCS  Copyright  1994  American  Medical  Associatioa 


4 
5 
6 
9 
15 
10 
6 
10 
8 
10 
4 
3 
4 
3 
3 
5 
5 
5 
3 
3 
4 
5 
5 
6 
5 
7 
8 
6 
3 
4 
6 
3 
3 
3 
3 
6 
6 
6 
6 
3 
4 
3 
3 
9 
7 
5 
5 
9 
5 
6 
5 
5 
7 
7 
7 
7 
5 
3 


Time  unit 


9.10 
9.17 
10.85 
11.49 
10.53 
13.28 
8.44 
10.49 
13.32 
17.67 
5.98 
5.04 
6.93 
5.60 
5.83 
6.47 
9.46 
7.93 
5.46 
7.99 
8.42 
9.48 
12.16 
ia89 
6J92 
15.83 
9.30 
7.52 
6.25 
9.36 
&S0 
5.57 
5.26 
4.85 
7.69 
10.03 
8.25 
7.00 
8.50 
5.93 
5.60 
4.47 
5.15 
7.15 
3.02 
4.85 
5.28 
4.48 
3.66 
3.99 
6.95 
4.72 
5.19 
5.73 
6.05 
0.12 
0.10 
0.00 


Imputed 
work 
RVUs 


3.54 

3.82 

4.55 

5.53 

6.88 

6.28 

3.90 

S.53 

5.75 

7.47 

2.69 

2.17 

2.95 

Z32 

2.38 

3.10 

3J0 

3.40 

2.28 

2J7 

3.35 

3.91 

4.63 

4.56 

3.22 

6.16 

4.67 

3.66 

2.50 

3j61 

3.91 

2.31 

2.23 

2.12 

2.89 

4J3 

3.85 

3.51 

3.91 

2.41 

2.50 

2Ja 

2.20 

4.36 

2.70 

2.66 

2.77 

3.64 

2.34 

i70 

3.23 

2.62 

329 

•3.44 
3.52 
1.92 
1.38 

0.81 


VII.  Collection  of  Information 
Reqairements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  tlie  Office  of  Management  and 


Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq.). 

Vni.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 


on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
indi\idually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  "DATES"  section 
of  this  preamble,  and,  if  we  proceed 
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with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

DC.  Regulatory  Impact  Analysis 

A.  Introduction 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  a  regulatory 
flexibility  analysis  unless  the  Secretary 
certifies  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  all  physicians  are 
considered  to  be  small  entities. 

This  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Nevertheless,  we  are  preparing  a 
regulatory  flexibility  analysis  because 
the  provisions  of  this  rule  are  expected 
to  have  varying  effects  on  the 
distribuiion  of  Medicare  physician 
payments  across  specialties  and  across 
geographic  areas.  We  anticipate  that 
virtually  all  of  the  approximately 
500,000  physicians  who  furnish  covered 
services  to  Medicare  beneficiaries  will 
be  aflected  by  one  or  more  provisions  of 
this  rule.  In  addition,  physicians  who 
are  paid  by  private  insurers  for  non- 
Medicare  services  will  be  affected  to  the 
extent  that  they  are  paid  by  private 
insurers  that  choose  to  use  the  RVUs. 
However,  with  few  exceptions,  we 
expect  that  the  impact  on  individual 
medical  practitioners  will  be  limited. 

Issues  discussed  in  sections  B  (Effects 
of  implementing  proposed  policy 
changes)  and  C  (OBRA  "93  provision  for 
payment  of  antigens)  will  have  no 
impact  on  Medicare  program 
expenditures  because  the  effects  of  these 
changes  have  been  neutralized  in  the 
establishment  of  RVUs  for  1995.  Section 
1848(c)(2)(B)  of  the  Act  requires  that 
adjustn^ents  to  RVUs  in  a  year  may  not 
cause  the  amount  of  expenditures  for 
the  year  to  differ  by  more  than  $20 
million  from  the  amount  of 
expenditures  that  would  have  been 
made  if  these  adjustments  had  not  been 
made.  We  refer  to  this  as  the  budget- 
neutrality  requirement. 

We  have  estimated  the  net  increase  in 
program  costs  in  CY  1995  resulting  from 
the  adjustments  to  RVUs  to  be 
approximately  $35  million.  This  is  a  net 
figure  in  that  savings  from  the 
reductions  in  RVUs  for  some  services 
partially  offset  the  cost  associated  with 
increases  in  the  RVUs  for  other  services. 
In  addition,  we  have  estimated  the  cost 
of  revisions  in  payment  policies  to  be 
approximately  $350  million,  thus 
resulting  in  a  total  of  $385  million  in 
additional  expenditures  because  of 
these  changes.  This  figure  requires  a 


reduction  of  1.1  percent  in  the  RVUs  for 
all  servic<  s  to  comply  with  the  statutory 
Umitatior  on  increases  in  expenditures. 
Although  a  $20  million  tolerance  is 
permittee  under  the  law,  this  1.1 
percent  n  duction  to  all  RVUs  is 
designed  o  approximate  budget 
neutrality  as  closely  as  possible,  without 
creating  a  ly  increase  or  decrease  in 
expenditi  res  as  a  result  of  RVU 
adjustmei  ts  or  revisions  in  payment 
pohcies. 

In  accoi  dance  with  the  provisions  of 
Executive  Order  12866,  this  final  rule 
was  revie  ved  by  the  Office  of 
Managem  mt  and  Budget. 

B.  Effects  of  Implementing  Specific 
Proposali  for  CY  1995 

l.GPClCianges 

The  re\  sed  GPCIs  will  be 
implemei  ted  in  a  budget-neutral 
manner. '  hey  will  not  change  the  total 
national  {  hysician  fee  schedule 
payments  that  would  have  been  made  in 
1995  had  he  current  GPCIs  been 
retained.  The  final  revised  GPCIs  for 
1995  and  1996,  found  at  Addenda  D  and 
E  respect;  ve\y  of  this  final  rule,  will 
merely  re  listribute  payments  among  fee 
schedule  }ayment  areas.  Except  for 
Iowa,  wh:  ch  was  converted  &t)m  seven 


payment 


ireas  to  a  single  statewide 


locality  ai  id  now  has  statewide  GPCIs, 
the  GPCIs  are  unchanged  from  those 
listed  in  J  .ddenda  C  and  B  in  the 
proposed  rule  (59  FR  32779). 

The  ov«  rail  redistributive  effects  of 
the  GPCI  changes  on  payment  areas 
were  confeined  in  Addendum  D  of  the 
proposed  tule  (59  FR  32786).  The  effect 
on  individual  physicians  within  these 
areas  wil 
because  o   volume  and  mix  of  services. 


2.  Paymei  it  Area  (Locality)  Change 
The  chi  nge  to  convert  Iowa  to  a 


statewide 
January  1 


payment  area  effective 
1995,  will  be  made  on  a 


budget-ne  utral  basis  within  the  State. 
However,  some  modest  redistribution  in 
payments  could  occur  within  the  State. 
From  our  sast  experience,  redistribution 
of  paymei  ts  will  flow  from  urban  areas, 
which  usi  lally  have  had  higher  GPCIs 
before  tht  change,  to  rural  areas,  which 
usually  h  ve  had  lower  GPCIs  before  the 
change.  Vte  estimate  this  redistribution 
to  be  generally  in  the  range  of  1  to  3 
percent. '  hese  estimates  represent 
aggregate  effects  among  the  areas  of  the 
State.  Th<  effect  on  individual 
physician  s  will  vary  depending  on 
factors  su  :h  as  the  mix  and  volume  of 
their  serv  ces  to  Medicare  beneficiaries. 


3.  Separate  Payment  for  Physician  Care 
Plan  Oversight  Services 

Under  certain  conditions,  we  will 
allow  sei}arate  payment  for  physician 
care  plan  oversight  services  furnished 
on  or  after  January  1, 1995  to 
beneficiaries  receiving  Medicare- 
covered  home  health  care  and  hospice 
services.  We  yvill  estabUsh  a  fee 
schedule  payment  amount  based  on 
1.61  RVUs,  which,  after  applying  the 
primary  care  CF  of  $36.38.  results  in  a 
payment  amount  of  approximately  $60. 
This  service  may  be  billed  only  once  per 
month. 

Studies  based  on  Medicare  HHA  and 
hospice  utilization  data  indicate  that 
payment  for  this  service  could  be 
allowed  for  approximately  5.25  million 
claims  and  will  result  in  incurred 
Medicare  expenditures  of  approximately 
$310  million  for  CY  1995.  Thus,  we 
estimate  that  a  reduction  of 
approximately  0.9  percent  in  the  R\njs 
for  other  services  will  be  required  to 
offset  this  amount  to  retain  budget 
neutrality  in  1995. 

The  RVUs  established  for  CPT  code 
99375,  care  plan  oversight,  will  be  an 
"interim"  value  for  3  years,  during 
which  time  we  will  make  additional 
adjustments  to  ensure  that  separate 
payment  for  care  plan  oversight  services 
will  not  result  in  an  increase  in 
Medicare  expenditures  for  those  years. 
Under  our  current  utilization  cost 
projections,  separate  payment  for  care 
plan  oversight  services  will  still  result 
in  a  small  increase  ($15  million)  for 
1998  through  1999.  We  believe  that  this 
increase  in  expenditures  will  be  offset 
by  savings  resulting  from  the  inclusion 
of  outpatient  clinical  laboratory  services 
in  the  MVPS  definition  of  physician 
services  as  published  elsewhere  in  this 
Federal  Register  issue. 

We  believe  the  majority  of 
beneficiaries  will  not  sustain  any 
significant  change  in  coinsurance 
liabilities  or  out-of-pocket  costs. 
Because  we  are  making  this  a  budget- 
neutral  change  by  reducing  the  RVUs  for 
all  other  physician  services,  we  will  not 
be  increasing  or  decreasing  overall 
coinsurance  liability.  We  recognize, 
however,  that  for  some  beneficiaries, 
particularly  the  approximately  25 
percent  who  have  no  supplemental 
insurance  that  will  cover  the  additional 
coinsiuance  amoimt,  the  required 
coinsurance  for  these  services  will  be 
approximately  $12  for  each  month  in 
which  their  physician  is  paid  for  care 
plan  oversight  services.  Approximately 
10  percent  of  all  beneficiaries  receive 
services  from  nonparticipating 
physicians.  These  beneficiaries  will  be 
liable  for  any  amount  that  exceeds  the 
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Medicare-approved  amount  up  to  the 
limiting  charge  for  this  service  that  is 
115  percent  of  the  fee  schedule  amount 
for  nonparticipating  physicians.  All 
physicians  may  be  impacted  by  separate 
payment  for  care  plan  oversight  services 
because  RVUs  for  all  services  paid 
under  the  physician  fee  schedule  will  be 
reduced  to  maintain  budget  neutraUty. 
To  the  extent  that  they  do  not  meet  the 
conditions  for  payment  for  care  plan 
oversight  services,  certain  physicians 
may  experience  a  greater  impact  from 
the  minor  reduction  in  the  RVUs  for 
other  physician  services  as  a  result  of 
the  adjustments  necessary  to  maintain 
budget  neutrality. 

4.  Payment  for  Multiple  Surgical 
Procedures 

We  are  revising  only  the  standard 
multiple  surgery  policy  that  requires 
carriers  to  rank  the  procedures  by 
payment  amoimt  and  base  payment  on 
the  highest  priced  procedure  at  the 
lesser  of  the  actual  charges  or  100 
percent  of  the  fee  schedule  amount;  the 
second  procedure  at  50  percent;  the 
third,  fourth,  and  fifth  procedures  at  25 
percent;  and  procedures  subsequent  to 
the  fifth  procedure  "by  report"  based  on 
dociunentation  of  the  services 
furnished.  We  are  not  changing  the 
special  multiple  surgery  policies  for 
dermatology  and  endoscopy. 

As  revised,  we  will  pay  the  lesser  of 
the  actual  charge  or  50  percent  for  the 
second  through  fifth  procedures. 
Procedures  performed  after  the  fifth 
procedure  will  continue  to  be  paid  "by 
report"  based  on  dociunentation  of  the 
services  furnished.  Under  this  change, 
the  standard  multiple  surgerj'  policy 
will  be  the  same  as  the  current  poUcy 
that  apphes  to  multiple  dermatology 
procedures.  This  change  in  payment 
poUcy  will  simphfy  carrier  payment 
procedures  because  we  will  have  two, 
rather  than  three,  multiple  surgery 
policies. 

Preliminary  studies  of  1992 
utihzation  and  cost  data  indicate  that 
this  change  to  the  100/50/50/50/50 
percent  payment  policy  would  result  in 
increased  1995  Medicare  payments  of 
approximately  $35  million,  were  it  not 
for  the  budget-neutrality  adjustment  to 
all  RVUs.  Our  estimate  is  that  this 
change  will  require  a  reduction  in  all 
RVUs  of  about  0.1  percent.  Given  the 
increase  in  the  CFs  for  all  services,  we 
do  not  beUeve  that  physicians  will  see 
a  reduction  in  payment  as  a  result  of 
this  payment  policy  change. 

Beneficiary  liability  for  payment  of 
the  third  through  fifth  services  will 
increase  because  the  beneficiaries' 
coinsurance  payment  equals  20  percent 
of  the  Medicare  payment.  Physicians 


who  perform  multiple  procedures  on 
the  same  date  for  a  patient  that  are  now 
paid  on  the  basis  of  the  lesser  of  the 
actual  charge  or  25  percent  of  the  fee 
schedule  payment  for  the  third  through 
fifth  procedures  will  be  paid  twice  as 
much  for  the  third  through  fifth 
procedures.  Therefore,  the  beneficiaries' 
coinsurance  will  also  increase.  In 
addition,  the  amount  that 
nonparticipating  physicians  may  bill 
over  the  fee  schedule  amount  if  they  do 
not  accept  assignment  will  also  increase 
because  the  limiting  charge  is  a  percent 
of  the  fee  schedule  amount.  However, 
beneficiary  liability  for  other  services' 
will  be  reduced  sUghtly  as  a  resuh  of 
slightly  lower  payments  for  the  other 
services. 

5.  Application  of  Site-of-Service 
PajTnent  Differential 

We  apply  a  payment  differential  to 
services  that  are  routinely  furnished  in 
physicians'  offices  if  they  are  furnished 
outside  the  office.  We  have  revised  the 
list  of  surgical  procedures  subject  to  the 
site-of-service  differential  using  1993 
data.  The  revised  list  will  be  effective 
for  services  furnished  banning  January 
1, 1995.  To  avoid  any  concern  about  the 
statistical  vafidity  of  the  data  for  low- 
volume  procedures,  we  will  exclude  any 
procedure  performed  fewer  than  100 
times  a  year  unless  the  procedure  is  part 
of  a  "family"  of  codes  that  meets  the 
requirements  to  be  on  the  site-of-service 
list.  We  wrill  add  approximately  225 
codes  and  remove  12  codes  bom  the 
site-of-service  list  based  on  1993  data 
and  criteria.  Were  it  not  for  budget- 
neutrahty  adjustments,  we  estimate  that 
these  additions  to  the  Ust  would  have 
resulted  in  a  $12  million  reduction  in 
Medicare  payments  in  1995. 

6.  Bundled  Services 

Bundling  of  payment  for  CPT  codes 
78890  and  78891  (GeneraUon  and 
interpretation  of  automated  data)  in  the 
nuclear  medicine  series  of  the  CPT  will 
mean  that  physicians  who  are  currently 
billing  for  and  receiving  separate 
payment  for  the  services  may  no  longer 
do  so.  These  two  codes  are  billed  in 
addition  to  a  primary  procedure,  but  in 
CY  1992,  CPT  codes  78890  and  78891 
were  billed  in  combination  wi\h  another 
procedure  only  12.7  and  2.5  percent  of 
the  time,  respectively.  These  data 
indicate  that  these  codes  are  being 
reported  incorrectly.  We  will  bundle  the 
payment  for  these  codes  into  the 
payments  for  the  primary  procedure  in 
a  budget-neutral  manner  by 
redistributing  the  RVUs  currently 
assigned  to  CPT  codes  78890  and  78891 
across  all  other  codes  in  the  nuclear 
medicine  series  of  the  CPT.  The 


Medicare  pa>Tnent  for  these  services  in 
CY  1992  was  $1.6  million  for 
approximately  38.000  services.  The 
effect  of  this  change  on  individual 
physicians  will  be  minimal. 

7.  RVLIs  for  Doppler  Echocardiographv 
(CPT  Code  93325) 

We  are  redistributing  the  RVUs 
assigned  to  CPT  code  99325.  which  will 
approximately  double  the  fee  schedule 
payment  amount  for  the  TC  of  CPT  code 
93325  if  the  service  is  furnished  in 
nonhospital  settings.  Payment  for  the  PC 
of  the  services  furnished  in  settings 
such  as  hospitals,  in  which  the  PC  only 
is  billed,  will  be  reduced  by  more  than 
90  percent.  Global  payments  for 
procedures  furnished  in  physicians' 
offices  and  other  nonhospital  settings 
will  be  unaffected  by  adoption  of  this 
policy. 

8.  Nuclear  Medicine 

Many  carriers  currently  do  not  pay  for 
the  second  procedure  of  certain 
multiple  diagnostic  nuclear  medicine 
procedures.  Under  this  final  rule, 
carriers  will  pay  the  full  fee  schedule 
payment  for  the  procedure  with  the 
highest  payment  and  50  percent  of  the 
fee  schedule  amount  for  the  second 
procedure.  We  believe  that  the  overall 
effect  of  this  policy  will  be  minimal 
considering  the  low  number  of  multiple 
procedures  of  this  type  performett 
Those  carriers  that  currently  pay  in  full 
for  the  second  procedure  will  reduce 
payments  for  multiple  nuclear 
procedures.  Conversely,  there  will  be  a 
shght  increase  in  payments  by  carriers 
that  are  not  paying  for^e  second 
procedure. 

9.  End-Stage  Renal  Disease  (ESRD) 

a.  Hospital  inpatient  dialysis  on  the 
saipe  date  as  an  ex'aluation  and 
management  service.  We  are  bundling 
pay^ment  for  certain  subsequent 
evaluation  and  management  hospital 
visits  (CPT  codes  99231  through  99233) 
and  subsequent  consultations  (CPT 
codes  99261  through  99263)  performed 
on  the  same  date  as  inpatient  dialysis 
into  the  payment  for  dialysis  services 
(CPT  codes  90935  through  90947).  We 
will  continue  to  allow  separate  billing 
and  payment  for  an  initial  hospital  visit, 
an  initial  consultation,  and  a  discharge 
service  on  the  same  date  as  an  inpatient 
dialysis  service. 

According  to  CY  1992  data, 
subsequent  hospital  visits  and 
subsequent  consultations  were 
furnished  on  the  same  date  as  dialysis 
services  approximately  168,000  times 
and  payment  for  these  services 
approximated  $8.7  million.  This  change 
will  he  implemented  in  a  budget-neutral 
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manner  because  the  RVUs  fat  these 
evaluation  and  management  codes  that 
are  being  bundled  Mrill  be  redistributed 
across  the  four  dialysis  codes.  This 
change  vsrill  increase  payments  for  the 
fouiT  dialysis  services. 

b.  Payment  for  outpatient  ESRD- 
related  services  under  the  physician  fee 
schedule.  We  will  pay  for  the  monthly 
capitation  payment  (MCP,  CPT  codes 
90918  through  90922)  under  the 
Medicare  physician  fee  schedule.  The 
RVUs  for  Uiese  codes  will  be  "interim" 
for  1995.  We  will  implement  this 
proposal  in  a  budget  neutral  manner 
and  will  apply  the  nonstugical  update 
to  these  codes.  We  will  transition 
payment  to  the  fee  schedule  over  2  years 
using  a  blend  in  1995:  50  percent  of  the 
full  fee  schedule  amount  and  50  percent 
of  the  historical  payment  amount.  In 
1996,  we  will  base  payment  on  the  full 
fee  schedule  amount. 

We  estimate  that  payment  for  the 
MCP  under  the  Medicare  physician  fee 
schedule  will  result  in  a  $22  milUon 
increase  in  Medicare  expenditures  from 
1996  to  1999.  We  believe  that  this 
increase  will  be  offset  by  savings 
jesulting  from  the  inclusion  of 
outpatient  clinical  laboratory  services  in 
the  MVPS  definition  of  physician 
services  published  elsewhere  in  this 
Federal  Register  issue. 

10.  Therapeutic  Apheresis 

We  proposed  redesignating 
therapeutic  apheresis  (CPT  code  36520) 
as  an  "incident-to"  service  and  allowing 
payment  only  when  the  service  is 
performed  in  an  office  setting.  We  have 
modified  our  proposed  policy.  We  will 
continue  to  allow  payment  for  physician 
work  RVUs  for  CPT  code  36520  in 
hospital  and  nonhospital  settings.  We 
will  not  make  separate  payment  for 
therapeutic  apheresis  and  for  some 
evaluation  and  management  procedures 
if  they  are  billed  on  the  same  date.  A 
full  discussion  of  which  evaluation  and 
management  codes  are  not  covered  on 
the  same  date  as  therapeutic  apheresis 
can  be  found  in  section  U.K.  of  this 
preamble.  Because  we  have  bundled  the 
payment  and  redistributed  the  RVUs  for 
those  evaluation  and  management  codes 
into  the  therapeutic  apheresis  code,  the 
overall  impact  of  this  poUcy  change  is 
budget  neutral  for  CY  1995.  We  do  not 
anticipate  that  this  policy  will  have  an 
impact  on  hospitals.  Because  of  the 
limited  number  of  services  and  the 
increase  in  RVUs  for  therapeutic 
apheresis,  we  believe  the  impact  on 
physicians  will  be  minimal. 


C.  OBRA  'gp  Provision— Payment  for 
Antigens  (/VJergen  Immunotherapy) 

Effective  for  services  furnished 
beginning  January  1, 1995.  we  will 
eliminate  tJle  use  of  HCPCS  antigen ) 
codes  and  inquire  all  physicians  to  bill 
for  allergy  therapy  services  using  CPT 
codes  9511S,  95117,  95144  through 
95149,  95l45,  and  95170.  In  addition, 
we  will  no  longer  permit  payment  under 
the  CPT  allergy  complete  service  codes 
(CPT  codes  95120  through  95134)  that 
are  used  b>i  approximately  half  of  the 
allergists. 

Because  of  the  variations  in  the 
current  pajttnent  system,  we  were  not 
able  to  prec  isely  relate  ciurent 
frequencies  to  those  that  wrill  occur 
imder  the  f  (e  schedule.  We  were  not 
able  to  ensttre  budget  neutrality  within 
the  an tigeni category.  We  believe, 
however,  t]|at  the  revised  RVUs  we  are 
assigning  afe  reasonable  and  we  have  no 
basis  for  concluding  that  they  will  result 
in  a  signifi(  ;ant  change  in  expenditures. 

D.  Befinem  ?nt  of  RVUs  for  CY  1995 

Section  :  848(c)(2)(B)  of  the  Act 
provides  tli  at  adjustments  in  RVUs  may 
not  cause  t  >tal  fee  schedule  payments  to 
differ  by  m  are  than  $20  million  from 
what  they  \  vould  have  been  had  the 
adjustment  s  not  been  made.  Thus,  the 
statute  alio  ws  a  $20  million  tolerance 
for  increas  ng  or  reducing  total 
expenditui  ss  under  the  physician  fee 
schedule.  ^  Ve  have  determined  that  net 
increases  faiecause  of  changes  in  RVUs 
would  have  added  an  estimated  $35 
million  to  Projected  CY  1995 
expendituaes.  Since  we  must  implement 
certain  revisions  to  the  fee  schedule  in 
a  budget-nfutral  manner,  it  is  necessary 
to  reduce  ajll  RVUs  by  0.1  percent  to 
account  foi  the  refinement  of  RVUs  on 
existing  cc  les  and  the  addition  of  new 
codes. 

E.  Rural  H  tspital  Impact  Statement 

Section  i  102(b)  of  the  Act  requires  the 
Secretary  tp  prepare  a  regulatory  impact 
analysis  if  i  rule  may  have  a  significant 
impact  on  he  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  m  ist  conform  to  the  provisions 
of  section  i  >04  of  the  RFA.  For  purposes 
of  section  .102(b)  of  the  Act,  we  define 
a  small  rui  al  hospital  as  a  hospital  that 
is  located  i  lutside  of  a  Metropolitan 
Statistical  \rea  and  has  fewer  than  50 
beds. 

This  fini  il  rule  will  have  little  direct 
effect  on  payments  to  rural  hospitals 
since  this  rule  will  change  only 
payments  jnade  to  physicians  and 
certain  otl|er  practitioners  under  Part  B 
of  the  Mec  icare  program  and  will  not 
change  pa;  rments  to  hospitals  under  Part 


A,  nor  do  we  believe  the  changes  will 
have  a  major,  indirect  effect  on  rural 
hospitals. 

Tnerefore,  we  are  not  preparing  an 
analysis  for  section  1102(b)  of  the  Act 
since  we  have  determined,  and  the 
Secretary  certifies,  that  this  rule  will  not 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

List  of  Subjects 

42  CTR  Part  410 

Health  facilities.  Health  professions. 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas.  X-rays. 

42  CFR  Part  414 

Administrative  practice  and 
procediue.  Health  facilities.  Health 
professions.  Medicare,  Physicians, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

A.  Part  410  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  410 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302 
andl395hh). 

2.  In  §410.1,  paragraph  (a)  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 

S4iai    Basis  and  scop*. 

(a)  Statutory  basis.  •  •  •  Section 
1881  provides  for  Medicare  coverage  for 
end  stage  renal  disease  patients. 

•  •        •        •        * 

Subpart  E— Payment  of  SMI  Benefits 

3.  In  §  410.152,  the  introductory  text 
of  paragraph  (b)  is  republished  and 
paragraph  (b)(4)  is  revised  to  read  as 
follows: 

§410.152    Amounts  of  payment  ■ 

•  •        •        •        * 

(b)  Basic  rules  for  payment.  Except  as 
specified  in  paragraphs  (c)  through  (h) 
of  this  section.  Medicare  Part  B  pays  the 
following  amounts: 

•  •        •        •        • 

(4)  For  services  furnished  by  a  person 
or  an  entity  other  than  those  specified 
in  paragraphs  (b)(1)  through  (b)(3)  of 
this  section,  80  percent  of  the 
reasonable  charges  or  80  percent  of  the 
payment  amount  computed  on  any 
other  payment  basis  for  the  services. 
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services  not  specified.  If  RVUs  are 


physician  service,  payment  for  it  is  subject  to  the  OBRA  '93  practice 
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PART  414— PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

B.  Part  414  is  amended  as  set  forth 
below: 

Subpart  A— General  Provisions 

1.  The  authority  citation  for  part  414, 
subpart  A  is  revised  to  read  as  follows: 

Authority:  1102  and  1871  of  the  Social 
Security  Act  as  amended  (42  U.S.C.  1302  and 
1395hh). 

2.  In  §414.2,  in  the  definition  of 
"Physicians'  services,"  the  introductory 
text  is  repubUshed  and  a  new  paragraph 
(6)  is  added  to  read  as  follows: 

S  414.2    Definitions. 

•  •        *        •        * 

Physicians'  services  means  the 
following  services  to  the  extent  that  they 
are  covered  by  Medicare: 

•  •        »        •        • 

(6)  Antigens,  as  described  in  section 
1861(s)(2)(G)oftheAct. 

3.  Section  414.4  is  revised  to  read  as 
follows: 

S  414.4    Fee  schedule  areas. 

(a)  General.  HCFA  establishes 
physician  fee  schedule  areas  that 
generally  conform  to  the  geographic 
localities  in  existence  before  January  1. 
1992. 

(b)  Changes.  HCFA  announces 
proposed  changes  to  fee  schedule  areas 
in  the  Federal  Register  and  provides  an 
opportunity  for  public  comment.  After 
considering  public  comments,  HCFA 
publishes  the  final  changes  in  the 
Federal  Register. 

4.  A  new  §414.39  is  added  to  read  as 
follows: 

§  41 4.39    Special  rules  for  p^ment  of  care 
plan  oversight 

(a)  General.  Except  as  specified  in 
paragraph  (b)  of  this  section,  payment 
for  care  plan  oversight  is  included  in  the 
oayment  for  visits  and  other  services 
under  the  physician  fee  schedule. 

(b)  Exception.  Separate  payment  is 
made  under  the  following  conditions  for 
physician  care  plan  oversight  services 
furnished  to  beneficiaries  who  receive 
HHA  and  hospice  services  that  are 
covered  by  Medicare: 

(1)  The  care  plan  oversight  services 
require  recurrent  physician  supervision 
of  therapy  involving  30  or  more  minutes 
of  the  physician's  time  per  month. 
■    (2)  Payment  is  made  to  only  one 
physician  per  patient  for  services 
furnished  during  a  calendar  month 
period.  The  physician  must  have 
furnished  a  service  requiring  a  face-to- 
face  encouinter  with  the  patient  at  least 
once  during  the  6-month  period  before 


the  month  for  which  care  plan  oversight 
payment  is  first  billed.  The  physician 
may  not  have  a  significant  financial  or 
contractual  relationship  with  the  HHA 
in  accordance  with  §  424.22(d)  of  this 
chapter.  The  physician  may  not  be  the 
medical  director  or  employee  of  the 
HHA  or  hospice  and  may  not  furnish 
services  under  an  arrangement  with  the 
hospice. 

(3)  If  a  physician  furnishes  care  plan 
oversight  services  during  a 
postoperative  period,  payment  for  care 
plan  oversight  services  is  made  if  the 
services  are  dociunented  in  the  patient's 
medical  record  as  unrelated  to  the 
surgery. 

5.  In  §  414.314.  paragraph  (d)  is 
removed  and  paragraph  (c)  is  revised  to 
read  as  follows: 

§414^14   Monthly  capitation  payment 
method. 

•        •        •        *        • 

(c)  Determination  of  payment  amount. 
The  amount  of  payment  for  the  MCP  is 
determined  under  the  Medicare 
physician  fee  schedule  described  in  this 
part  414. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  November  4. 1994. 

Bruce  C  Vladeck. 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  November  14, 1994. 
Donna  E.  Shalala, 
Secretary. 

Note:  The  following  addenda  will  not 
appear  in  the  annual  Code  of  Federal 
Regulations. 

Addendum  A — Explanation  and  Use  of 
Addenda  B  Through  G 

The  addenda  on  the  following  pages 
provide  various  data  pertaining  to  the 
Medicare  fee  schedule  for  physicians' 
services  furnished  in  1995.  Addendum 
B  contains  the  RVUs  for  work,  practice 
expense,  and  malpractice  expense,  and 
other  information  for  all  services 
included  in  the  physician  fee  schedule. 
Addendum  C  provides  interim  RVUs 
and  related  information  for  codes  that 
are  subject  to  comment.  Each  code  listed 
in  Addendum  C  is  also  included  in 
Addendum  B.  Further  explanations  of 
the  information  in  these  addenda  are 
provided  at  the  beginning  of  each 
addendum. 

To  compute  a  fee  schedule  amount 
according  to  the  formula  provided  in  the 
final  rule,  use  the  RVUs  listed  in 
Addendum  B  and  the  GPCIs  for  1995 
listed  in  Addendum  D  of  this  final  rule. 
In  applying  the  formula,  use  a  CF  of 


S39.447  for  services  designated  as 
surgical,  a  CF  of  $36,382  for  primary- 
care  services,  and  a  CF  of  $34,616  for 
other  nonsurgical  services. 

The  resulting  fee  schedule  amoimt 
does  not  reflect  the  effects  of  the 
transition  rules.  That  is,  if  a  service  is 
subject  to  the  transition  in  a  fee 
schedule  area,  the  payment  amount  for 
that  service  wrill  be  an  amount  greater  or 
less  than  the  fee  schedule  amoimt.  An 
individual  can  obtain  the  fee  schedule 
payment  amounts  in  his  or  her  area  by 
contacting  the  local  Medicare  carrier. 

Addendiun  D  Usts  the  GPCIs  for  1995. 

Addendum  E  hsts  the  GPQs  for  1996. 

Addendum  F  fists  the  procedure 
codes  subject  to  the  site-of-service 
differential. 

Addendum  G  lists  the  reference  set. 

Addendum  B— 1995  Relative  Value 
Units  (RVUs)  and  Related  Infbnnation 
Used  in  Detennlning  Medicare 
Payments  for  1995 

This  addendum  contains  the 
following  information  for  each  HCPCS 
code  in  level  1  (CPT)  and  level  2  (alpha 
numeric  HCPCS),  except  for  alpha- 
numeric codes  beginning  with  B  (enteral 
and  parenteral  therapy),  E  (durable 
medical  equipment],  K  (temporary 
codes  for  nonphysician  services  or 
items),  or  L  (orthotics),  and  codes  for 
anesthesiology. 

1.  HCPCS  code.  This  is  the  CPT  or 
level  2  HCPCS  number  for  the  service. 
Level  2  HCPCS  codes  are  included  at 
the  end  of  this  addendum. 

2.  Modifier.  A  modifier  is  shown  if 
there  is  a  TC  (modifier  TC)  and  a  PC 
'(modifier  -  26)  for  the  service.  If  there 
is  a  PC  and  a  TC  for  the  service. 
Addendum  B  contains  three  entries  for 
the  code:  One  for  the  global  values  (both 
professional  and  technical):  one  for 
modifier  -  26  (PC),  and  one  for  modifier 
TC.  The  global  service  is  not  designated 
by  a  modifier,  and  physicians  must  bill 
using  the  code  without  a  modifier  if  the 
physician  furnishes  both  the  PC  and  the 
TC  of  the  service. 

3.  Status  indicator.  This  indicator 
shows  whether  the  HCPCS  code  is  in 
the  physician  fee  schedule  and  whether 
it  is  separately  payable  if  the  service  is 
covered. 

A=Active  code.  These  codes  are 
separately  paid  under  the  physician  fee 
schedule  if  covered.  There  will  be  RVUs 
for  codes  with  this  status.  The  presence 
of  an  "A"  indicator  does  not  mean  that 
Medicare  has  made  a  national  decision 
regarding  the  coverage  of  the  service. 
Carriers  remain  responsible  for  coverage* 
decisions  in  the  absence  of  a  national 
Medicare  policy. 

B=Payment  for  covered  services  is 
always  bundled  into  payment  for  other 
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services  not  specified.  If  RVUs  are 
shown,  they  are  not  used  for  Medicare 
payment.  If  these  services  are  Covered, 
payment  for  them  is  subsumed  by  the 
payment  for  the  services  to  which  they 
are  incident.  (An  example  is  a  telephone 
call  from  a  hospital  nurse  regarding  care 
of  a  patient.) 

C=Carrier-priced  codes.  Carriers  will 
establish  RVUs  and  payment  amounts 
for  these  services,  generally  on  a  case- 
by-case  basis  following  review  of 
documentation,  such  as  an  operative 
report. 

L^Deleted  codes.  These  codes  are 
deleted  effective  with  the  beginning  of 
theCY. 

E=Excluded  from  physician  fee 
schedule  by  regulation.  These  codes  are 
for  items  or  services  that  HCFA  chose  to 
exclude  from  the  physician  fee  schedule 
payment  by  regulation.  No  RVUs  are 
shown,  and  no  payment  may  be  made 
imder  the  physician  fee  schedule  for 
these  codes.  Payment  for  them,  if  they 
are  covered,  continues  under  reasonabla 
charge  or  other  payment  procedures. 

G=Code  not  valid  for  Medicare 
purposes.  Medicare  does  not  recognize 
codes  assigned  this  status.  Medicare 
uses  another  code  for  reporting  of,  and 
payment  for,  these  services. 

H=Deleted  modifier.  This  code  had 
TC  and  PC  components  in  1994.  For 
1995,  these  components  are  deleted. 

N=Noncoverea  service.  These  codes 
are  noncovered  services.  Medicare 
payment  may  not  be  made  for  these 
codes.  If  RVUs  are  shown,  they  are  not 
used  for  Medicare  payment. 

P=Bundled  or  excluded  codes.  There 
are  no  RVUs  for  these  services.  No 
separate  payment  should  be  made  for 
them  under  the  physician  fee  schedule. 
— If  the  item  or  service  is  covered  as 

incident  to  a  physician  service  and  is 
-  furnished  on  the  same  day  as  a 


physician 


service,  payment  for  it  is 


bundled  i  ito  the  payment  for  the 
physician  service  to  which  it  is 
incident  («n  example  is  an  elastic 
bandage  fbmished  by  a  physician 
incident  to  a  physician  service). 
— If  the  item  or  service  is  covered  as 
other  than  incident  to  a  physician 
service,  itiis  excluded  from  the 
physicianjfee  schedule  (for  example, 
colostomjf  supplies)  and  is  paid  under 
the  other  payment  provisions  of  the 
Act. 

R=Aestric  ed  coverage.  Special 
coverage  ini  tnictions  apply.  If  covered 
and  no  RVl  s  are  shown,  the  service  is 
carTier-pric(  d. 

T=InjectU  ns.  There  are  RVUs  for 
these  servic  $s,  but  they  are  only  paid  if 
there  are  nc  other  services  payable 
under  the  poysician  fee  schedule  billed 
on  the  samej  date  by  the  same  provider. 
If  any  other  services  payable  under  the 
physician  fje  schedule  are  billed  on  the 
same  date  by  the  same  provider,  these 
services  are  bundled  into  the  service(s) 
for  which  p  lyment  is  made. 

X=Exclus  on  by  law.  These  codes 
represent  ai  item  or  service  that  is  not 
within  the  <  efinition  of  "physician 
services"  fo  •  physician  fee  schedule 
payment  pu  rposes.  No  RVUs  are  shown 
for  these  co  les,  and  no  payment  may  be 
made  undeij  the  physician  fee  schedule. 
(Examples  are  ambulance  services  and 
clinical  diagnostic  laboratory  services). 

4.  Descrij.  tion  of  code.  This  is  an 
abbreviated  version  of  the  narrative 
description  of  the  code. 

5.  Work  IfyUs.  These  are  the  RVUs  for 
the  physician  work  for  this  service  for 
1995.  Code^  that  are  not  used  for 
Medicare  pi  yment  are  identified  with  a 

6.  Practidk  expense  RVUs.  These  are 
the  RVUs  fc  r  the  practice  expense  for 
the  service  lor  1995.  Codes  that  are 


Addendum  B.— Relative  Vai  ue  Units  (RVUs)  and  Related  Information 


HCPCS ' 


10040 
10060 
10061 
10080 
10081 
10120 
10121 
10140 
10160 
10180 
11000 
11001 
11040 
11041 


MOD 


Status 


Description 


Acne  surgery , 

Drainage  of  skin  at>scess  ..... 
Drainage  of  skin  at>scess  .... 
Drainage  of  pikmidal  cyst  ..... 
Drainage  of  pilonidal  cyst  ..... 

Remove  foreign  body 

Remove  foreign  t)ody  

Drainage  of  hematoma/fluid 
Puncture  drainage  of  lesion  .. 
Complex  drainage,  wound  ... 
Surgical  cleansing  of  skin  .... 
Additional  cleansing  of  skin  . 
SurgicaJ  cleansing,  abrasion 
Surgical  cleansing  of  skin  ...; 


•  All  numeric  CPT  HCPCS  CopyngM  1994  American  Medical  Association. 

>(  IndicaMs  RVUs  are  not  usad  lor  Madic«a  payment 

**  IndvaM  raduclion  of  Practice  EipenM  RVUs  a*  a  rwun  d  OeRA  1993. 


subject  to  the  OBRA  '93  practice 
expense  reduction  are  identified  by  an 
asterisk  in  this  column. 

7.  Malpractice  expense  RVUs.  These 
are  the  RVUs  for  the  malpractice 
expense  for  the  service  for  1995. 

8.  Total  RVUs.  This  is  the  sum  of  the 
work,  practice  expense,  and  malpractice 
expense  RVUs  for  1995. 

9.  Global  period.  This  indicator  shows 
the  number  of  days  in  the  global  period 
for  the  code  (0, 10,  or  90  days).  An 
explanation  of  the  alpha  codes  follows: 

MMM=The  code  describes  a  service 
furnished  in  uncomplicated  maternity 
cases  including  antepartum  care, 
delivery,  and  postpartum  care.  TTie 
usual  global  surgical  concept  does  not 
apply.  See  the  1995  Physicians'  Current 
Procedural  Terminology  for  specific 
definitions. 

XXX=The  global  concept  does  not 
apply. 

YYY=The  global  period  is  to  be  set  by 
the  carrier  (for  example,  unlisted 
surgery  codes.) 

ZZZ=The  code  is  part  of  another 
service  and  falls  within  the  global 
period  for  the  other  service. 

10.  Update  indicator.  This  column 
indicates  whether  the  update  for 
surgical  procedures,  primary  care 
services,  or  other  nonsurgical  services 
applies  to  the  HCPCS  code  in  column  1 . 
A  "0"  appears  in  this  field  for  codes  that 
are  deleted  in  1995  or  are  not  paid 
imder  the  physician  fee  schedule.  A  "P" 
in  this  column  indicates  that  the  update 
and  CF  for  primary  care  services  applies 
to  this  code.  An  "N"  in  this  column 
indicates  that  the  update  and  CF  for 
other  nonsurgical  services  applies  to 
this  code.  An  "S"  in  this  column 
indicates  that^he  separate  update  and 
CF  for  surgical  procedures  applies. 


Work 
RVUs  2 

Practice 
expense 
RVUs  3 

Mal- 

practk^e 

RVUs 

Total 

Gtobal 
period 

Update 

1.34 

0.32 

0.03 

1.69 

010 

S 

1.12 

0.44 

0.04 

1.60 

010 

S 

2.48 

0.64 

0.06 

3.18 

010 

s 

1.62 

0.50 

0.05 

2.17 

010 

N 

2.40 

1.11 

0.16 

3.67 

010 

S 

1.19 

0.46 

0.05 

1.70 

010 

s 

2.64 

1.00 

0.12 

3.76 

010 

s 

1.48 

0.48 

0.05 

2.01 

010 

S 

1.15 

0.38 

0.05 

1.58 

010 

S 

2.20 

1.05 

0.18 

3.43 

010 

s 

0.91 

0.40 

0.04 

1.35 

000 

s 

0.45 

0.26 

0.02 

0.73 

ZZZ 

8 

0.50 

0.40 

0.04 

0.94 

000 

S 

0.82 

0.56 

0.06 

1.44 

000 

S 
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HCPCS' 


11042 
11043 
11044 
11050 
11051 
11052 
11100 
11101 
11200 
11201 
11300 
11301 
11302 
11303 
11305 
11306 
11307 
11308 
11310 
11311 
11312 
11313 
11400 
11401 
11402 
11403 
11404 
11406 
11420 
11421 
11422 
11423 
11424 
11426 
11440 
11441 
11442 
11443 
11444 
11446 
11450 
11451 
11462 
11463 
11470 
11471 
11600 
11601 
11602 
11603 
11604 
11606 
11620 
11621 
11622 
11623 
11624 
11626 
11640 
11641 
11642 
11643 
11644 
11646 
11700 
11701 
11710 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Cleansing  of  skin/dssue , 

Cleansing  of  tissue/musde 

Cleansing  tissue/musdeAxme  .. 

Trim  skin  lesk>n 

Trkn  2  to  4  skin  lesions 

Trim  over  4  skin  leskxis ^., 

Biopsy  of  skin  leskm _, 

Biopsy,  each  added  lesion 

Removal  of  skin  tags , 

Removal  of  added  skin  tags 

Shave  skin  lesion , 

Shave  skin  lesion „, 

Shave  skin  leskm „ 

Shave  skin  teskxi 

Shave  skin  lesion ..„ 

Shave  skin  lesion .^ 

Shave  skin  tesk>n  ... 
Shave  skin  lesion  ... 
Shave  skin  lesion  ... 

Shave  skin  leskxi 

Sfiave  skin  lesnn 

Shave  skin  lesion 

Removal  of  skin  leskm 
Removal  of  skin  leskm 
Removal  of  skin  leskm 
Removal  of  skin  lesion 
Removal  of  skin  leskm 
Removal  of  skin  leskm 
Removal  of  skin  leskm 
Removal  of  skin  lesion 
Removal  of  skin  leskm 
Removal  of  skin  leskm 
Removal  of  skin  leskm 
Removal  of  skin  leskm 

Removal  of  skin  leskm 

Removal  of  skin  leskm  

Removal  of  skin  leskm  

Removal  of  skin  leskm  

Removal  of  skin  leskm  

Removal  of  skin  leskm  

Removal,  sweat  gland  tesxm  ... 
Removal,  sweat  giand  leskm  .„ 
Removal,  sweat  gland  lesion  .... 
Removal,  sweat  gland  leskm  ... 
Removal,  sweat  gland  leskm  .„ 
Removal,  sweat  gland  leskm  .... 

Removal  of  skin  leskm  

Removal  of  skin  leskm  ... 

Removal  of  skin  leskm  

Removal  of  skin  lesion 

Removal  of  skin  lesion  

Removal  of  skin  leskm 

Removal  of  skin  lesion 

Removal  o(  skin  leskm  

Removal  of  skin  lesion  

Removal  of  skin  lesion  . 

Removal  of  skin  leskm  ..... 

Removal  of  skin  leskm  

Removal  of  skin  leskm  

Removal  of  skin  leskm  

Removal  of  skin  leskm 

Removal  of  skin  leskm  . 

Removal  of  skin  leskm  

Removal  of  skin  leskm  

Scraping  of  1-5  naHs 

Scraping  of  additkmal  nails 
Scraping  of  1-6  nails 


Work 
RVUs  2 


1.12 
1.83 
2.28 
0.43 
0.66 
0.86 
0.81 
0.41 
0.69 
0.26 
0.51 
0.85 
1.05 
124 
0.67 
0.99 
1.14 
1.41 
0.73 
1.05 
1.20 
1.62 
0.66 
1.27 
1.56 
1.87 
2.15 
2.71 
1.01 
1.48 
1.71 
2.12 
2.57 
3.73 
1.10 
1.56 
1.82 
2.44 
3.37 
4.44 
2.58 
3.80 
2.36 
3.80 
3.10 
4.26 
1.36 
1.88 
2.04 
2.30 
Z53 
3.38 
1.29 
1.92 
2.29 
2.88 
3.38 
4.20 
1.48 
2.39 
2.68 
3.45 
4.50 
5.85 
0.32 
0.23 
0.32 


Practk» 
expense 
RVUs  3 


0.65 
1.81 
2.82 
0.37 
0.50 
0.41 
0.51 
0.29 
043 
0.17 
0.53 
0.67 
0.89 
1.36 
052 
0.71 
0.94 
1.40 
0.69 
0.86 
1.12 
1.49 
0.53 
0.67 
0.89 
1.17 
1.38 

^M 

0.52 
0.71 
0.94 
1.31 
1.38 
1.83 
a69 

ass 

1.12 
1.45 
1.47 
1.78 
2.68 
2.90 
2.41 
2.00 
2.78 
2.46 
1.13 
1.38 
1.82 
2.25 
2.59 
3.11 
1J4 
1.75 
2.20 
2.58 
3.21 
3.41 
1.65 
2.09 
257 
3.01 
351 
4.32 
0.32 
0.23 
032 


Mal- 

practKe 

RVUs 


0.08 
0.34 
0.49 
0.03 
0.05 
0.04 
004 
0.02 
0.04 
0.02 
0.05 
0.06 
O09 
0.17 
0.05 
0.07 
010 
0.17 
0.06 
0.08 
0.11 
0.15 
0.05 
0.06 
0.09 
0.13 
0.17 
0.33 
0.05 
0.07 
0.10 
0.15 
0.16 
0.29 
0.06 
0.08 
0.11 
0.15 
0.14 
0.18 
0.44 
0.46 
0.36 
0.34 
0.45 
0.48 
0.10 
0.12 
0.16 
0.21 
0.26 
0.49 
0.12 
0.16 

ai9 

0.25 
0.32 
051 
0.15 
0.18 
0.23 
0.28 
0.33 
0.60 
0.03 
0.02 
0.03 


Total 


1.85 
3.98 
5.59 
0.83 
1.21 
1.31 
1.36 
0.72 
1.16 
0.45 
1.09 
1.58 
2.03 
2.77 
1.24 
1.77 
2.18 
2.98 

i.4e 

1.98 
2.43 
3.26 
1.44 
2.00 
2.54 
3.17 
3.70 
4.92 
1.58 
2.26 
2.75 
3.58 
4.12 
5.65 
1.85 
2.49 
3.05 
4.04 
4.98 
6.40 
5.70 
7.16 
5.13 
6.14 
6.33 
7.20 
2.59 
3.39 
4.02 
4.76 
5.38 
6.98 
2.75 
3.83 
4.68 
5.71 
6.91 
8.12 
3.28 
4.66 
5.68 
6.74 
8.34 
10.77 
0.67 
0.48 
0.67 


Gk>bal 
perkxl 


000 
010 
010 
000 
000 
000 
000 
ZZZ 
010 
ZZZ 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
000 
ZZZ 
000 


Update 


S 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 
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s 

s 

s 

s 

s 

s 

s 

s 

s 


'  All  numarte  CPT  HCPCS  CopyngM  1994  American  MaOeai  Asaocialitvi. 

**lndiMaa  RVU*  are  nol  uaad  tor  Medii»re  payment 

*  *  Micataa  raduOton  01  Praoioe  Eapenae  RVUs  as  a  rMuH  of  OBRA  1983. 
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Addendum  B.— Reutive  Value 


HCPCS' 


MOD 


11711 

11730 

11731 

11732 

11740 

11750 

11752 

11755 

11760 

11762 

11765 

11770 

11771 

11772 

11900 

11901 

11920 

11921 

11922 

11950 

11951 

11952 

11964 

11960 

11970 

11971 

11975 

11976 

11977 

12001 

12002 

12004 

12005 

12006 

12007 

12011 

12013 

12014 

12015 

12016 

12017 

12018 

12020 

12021 

12031 

12032 

12034 

12035 

12036 

12037 

12041 

12042 

12044 

12045 

12046 

12047 

12051 

12052 

12053 

12054 

12055 

12056 

12057 

13100 

13101 

13120 

13121 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

R 

R 

R 

R 

R 

A 

A 

A 

N 

R 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descriptii  n 


Scraping  of  additional  nails 

Removal  of  nail  plate  

Removal  of  second  nail  plafe 
Remove  additional  nail  plati 
Drain  blood  from  under  nail  . 

Rermval  of  nail  bed 

RerTX)ve  nail  bed/finger  tip 

Biopsy,  nail  unit  

Reconstruction  of  nail  l)ed 
Reconstruction  of  nail  bed 
Excision  cf  r^ail  fold,  toe  ... 
Removal  of  pilonidal  lesion 
Renrwval  of  pilonidal  lesion 
Removal  of  pilonidal  lesion 
Injection  into  skin  lesions 
Added  skin  lesion  injection; 
Correct  skin  color  defects 
Correct  skin  color  defects 
Correct  skin  color  defects  .  . 
Tfierapy  for  contour  defectt 
Therapy  for  contour  defect! 
Therapy  for  contour  defect! 
Therapy  for  contour  defect! 
Insert  tissue  expander(s)  .4-. 
Replace  tissue  expander 
Remove  tissue  expander(s 
Insert  contraceptive  cap 
Removal  of  contraceptive  cbp 
Rerrwve/reinsert  contra  ca( 
Repair  superficial  wound(s 
Repair  superficial  wound(s 
Repair  superficial  wound(s 
Repair  superficial  v^ourKl(s 
Repair  superficial  wound(s 
Repair  superficial  wound(s 
Repair  superficial  wound(s 
Repair  superficial  wound(s 
Repair  superficial  wound(s 
Repair  superficial  wound(s 
Repair  superficial  wound(s 
Repair  superficial  wound(s 
Repair  superficial  wound(s 
Closure  of  spfit  wourxj  . 
Ctosure  of  split  wound  . 
Layer  closure  of  wound(s) 
Layer  closure  of  wound(s) 
Layer  closure  of  wound(s) 
Layer  closure  of  v/ound(s) 
Layer  ck>sure  of  wound(s) 
Layer  closure  of  wound(s) 
Layer  closure  of  wound(s) 
Layer  ctosure  of  wound(s) 
Layer  closure  of  wound(s) 
Layer  ckjsure  of  wound(s) 
Layer  closure  of  wound(s) 
Layer  closure  of  wound(s) 
Layer  closure  of  wound(s) 
Layer  cbsure  of  wound(s) 
Layer  ctosure  of  wound(s) 
Layer  closure  of  wound(s) 
Layer  closure  of  wound(s) 
Layer  closure  of  wound(s) 
Layer  closure  of  wound(s) 
Repair  of  wound  or  lesion 
Repair  of  wound  or  lesion 
Repair  of  wound  or  lesion 
I  Repair  of  wound  or  lesion 


■  All  numenc.  OPT  HCPCS  CopyngM  1994  American  Medical  Associalior 

'  t  Indicales  RVUs  are  no*  uaed  lor  Medcare  paymem . 

'■  Indicales  reducfcon  of  Pracllce  E«pense  RVUs  as  a  reiuH  ol  OBRA  I9f3 
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Units  (RVUs)  and  Related  Information— Continued 


Work 
RVUs  2 


Practice 

expense 

RVUs  3 


020 
1.13 
0.55 
0.38 
0.37 
1.66 
2.37 
1.31 
1.53 
2.84 
0.64 
2.56 
5.15 
6.36 
0.52 
0.80 
1.61 
1.93 
0.49 
0.84 
1.19 
1.69 
1.85 
6.04 
6.65 
1.51 
#1.48 
1.78 
#2.52 
1.65 
1.81 
2.19 
2.81 
3.62 
4.07 
1.71 
1.94 
2.41 
3.14 
3.88 
4.66 
5.48 
2.57 
1.79 
2.10 
2.42 
2.87 
3.38 
4.00 
4.62 
2.32 
2.69 
3.09 
3.59 
4.20 
4.60 
2.42 
2.72 
3.07 
3.41 
4.38 
5.19 
5.91 
3.07 
3.87 
3.25 
4.28 


Mal- 
practice 
RVUs 


0.19 
0.45 
0.51 
0.25 
0.39 
2.10 
2.82 
0.99 
0.93 
2.57 
0.51 
2.67 
4.52 
4.82 
0.25 
0.41 
1.18 
1.40 
0.36 
1.19 
1.19 
1.19 
1.19 
•7.73 
•8.51 
•3.11 
1.06 
1.28 
1.80 
0.57 
0.79 
1.14 
1.47 
1.78 
1.80 
0.74 
1.03 
1.19 
1.62 
2.26 
3.36 
5.15 
1.19 
0.62 
0.72 
1.05 
1.47 
1.92 
2.32 
3.09 
0.84 
1.17 
1.62 
2.13 
2.82 
4.02 
1.01 
1.47 
1.76 
2.60 
3.24 
4.74 
5.57 
1.14 
2.08 
1.35 
2.65 


Tqtal 


0.02 
0.04 
0.05 
0.02 
0.04 
0.19 
0.36 
0.12 
0.09 
0.24 
0.05 
0.44 
0.92 
1.01 
0.02 
0.03 
0.23 
0.28 
0.07 
0.11 
0.11 
0.11 
0.11 
1.48 
1.61 
0.82 
0.25 
0.30 
0.42 
0.05 
0.07 
0.10 
0.14 
0.19 
0.19 
0.06 
0.08 
0.10 
0.14 
0.19 
0.31 
0.48 
0.18 
0.11 
0.07 
0.10 
0.15 
0.23 
0.37 
0.48 
0.08 
.0.12 
0.17 
0.23 
0.37 
0.56 
0.10 
0.14 
0.17 
0.25 
0.37 
0.52 
0.48 
0.13 
0.21 
0.17 
0.33 


Global 
period 


0.41 
1.62 
1.11 
0.65 
0.80 
3.95 
5.55 
2.42 
2.55 
5.65 
1.20 
5.67 
10:59 
12.19 
0.79 
1.24 
3.02 
3.61 
0.92 
2.14 
2.49 
2.99 
3.15 
15.25 
16.77 
5.44 
2.79 
3.36 
4.74 
2.27 
2.67 
3.43 
4.42 
5.59 
6.06 
2.51 
3.05 
3.70 
4.90 
6.33 
8.33 
11.11 
3.94 
2.52 
2.89 
3.57 
4.49 
5.53 
6.69 
8.19 
3.24 
3.98 
4.88 
5.95 
7.39 
9.18 
3.53 
4.33 
5.00 
6.26 
7.99 
10.45 
11.96 
4.34 
6.16 
4.77 
7.26 


Update 


ZZZ 
000 
ZZZ 
ZZZ 
000 
010 
010 
000 
010 
010 
010 
010 
090 
090 
000 
000 
000 
000 
ZZZ 
000 
000 
000 
000 
090 
090 
090 
XXX 
XXX 
XXX 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


13131 
13132 
13150 
13151 
13152 
13160 
13300 
14000 
14001 
14020 
14021 
14040 
14041 
14060 
14061 
14300 
14350 
15000 
15050 
15100 
15101 
15120 
15121 
15200 
15201 
15220 
15221 
15240 
15241 
15260 
15261 
15350 
15400 
15570 
15572 
15574 
15576 
15580 
15600 
15610 
15620 
15625 
15630 
15650 
15732 
15734 
15736 
15738 
15740 
15750 
15755 
15760 
15770 
15775 
15776 
15780 
15781 
15782 
15783 
15786 
15787 
15788 
15789 
15792 
15793 
15810 
15811 


MOD 


Status 


Description. 


Repair  of  wound  or  lesion  ..... 
Rejsair  of  wourxl  or  lesion  ..... 
Repair  of  wound  or  lesion  ..... 
Repair  of  wound  or  lesion  .„.. 

Repair  of  wound  or  lesion 

Lale  closure  of  wound  . 

Repair  of  wound  or  lesion  

Skin  tissue  rearrangement ..... 
Skin  tissue  rearrangement ..... 

Skin  tissue  rearrangement 

Skin  tissue  rearrangement 

Skin  tissue  rearrangement ..... 

Skin  tissue  rearrangement 

Skin  tissue  rearrangement ..... 
Skin  tissue  rearrangement  ...„ 

Skin  tissue  rearrangement 

Skin  tissue  rearrangement ..... 

Skin  graft  procedure  _.... 

Skin  pinch  graft  procedure  ... 

Skin  split  graft  procedure 

Skin  split  graft  procedure 

Skin  split  graft  procedure 

Skin  sjslrt  graft  procedure 

Sltin  full  graft  procedure  

Skin  full  graft  procedure  

Skin  full  graft  procedure  

Skin  full  graft  procedure  

Skin  full  graft  procedure  

Skin  full  graft  procedure  

Skin  full  graft  procedure  

Skin  fuN  graft  procedure  

Skin  honiograft  procedure 

SMn  heterograft  procedure  .... 

Form  skin  pecftde  flap 

Form  skin  pedicle  flap  „ 

Form  skin  pedide  flap 

Form  skin  pedicle  flap 

Attach  skin  pedicle  graft 

Skin  graft  procedure 

Skin  graft  procedure 

Skin  graft  procedure 

Sldn  graft  procedure  

Skin  graft  procedure  

Transfer  skin  pednie  flap 

Musde-skin  graft,  head^neck  . 

Muscle-skin  graft,  trunk  

Muscle-skin  graft,  arm „.. 

Muscle-skin  graft,  leg 

Island  pedicle  flap  graft  

Neurovascular  ped^  graft  ... 

Microvascular  flap  graft 

Composite  skin  graft 

Demia-fat-fascia  graft 

Hair  transplant  punch  grafts  .. 
Hair  transplant  punch  grafts  .. 

Abrasion  treatment  of  skin 

Abrasion  treatment  of  skin 

Abrasion  treatment  of  skin 

Abrask)n  treatment  of  skin 

Abrasion  treatment  of  leskm  .. 
Abrasion,  added  skin  lesxxis  . 
Chemcal  peel,  face,  epiderm 
Chemical  peel,  face,  dermal  .. 

Chemical  peel,  nonfacial  

Chemical  peel,  nonfacial  ...... 

Salabrasion 

Salabrasion  ^ 


Work 
RVUs* 


'  All  numeric  OPT  HCPCS  CopyngW  1994  Americ»i  Medcai  Association. 

'  *  tndcales  RVUs  are  not  used  tor  Medicare  payment. 

'  •  lnd«ates  reduction  ol  Prx^ice  Eiper.se  RVUs  as  a  result  01  OBRA  1993. 


3.74 
421 
3.76 
4.40 
6.28 
9.53 
5.11 
5.43 
7.78 
6.06 
9.37 
7.18 
10.74 
&05 
11.42 
10.76 
9.05 
1.95 
3.90 
8.05 
1.72 
9.14 
2.67 
7.46 
1.32 
7.42 
1.19 
8J30 
1.86 
9.56 
2.23 
3.89 
4.91 
3.75 
3.80 
3.85 
4.27 
3.30 
1.70 
2.21 
Z69 
1.81 
ZJOZ 
3.61 
12.10 
16.52 
15.26 
10.07 
9.45 
10.61 
28.33 
8.28 
6.85 
3.96 
5.54 
6.73 
4.67 
4.19 
4.16 
1J8 
0.33 
1.96 
4.69 
1.73 
3.51 
4.49 
5.14 


Practk:e 
expense 
RVUs  3 


1.98 

4.57 

1.76 

2.45 

5.13 

3.33 

5.71 

3.41 

4.75 

4.90 

6.21 

6.77 

7.88 

7.75 

10.49 

11.31 

6.07 

•2.56 

1.79 

4.54 

1.59 

6.05 

2.91 

4.13 

•2i)6 

4.84 

•1.99 

6.10 

•2.64 

7.46 

•3.34 

2.15 

1.06 

•7.26 

•6.96 

•6.95 

3.12 

•5.32 

•3.31 

•3.19 

•3.«6 

•3.04 

•4.26 

•4.62 

•15.79 

19.01 

16.21 

•13-60 

10.39 

11.96 

30.09 

7.29 

7.46 

2.88 

4.03 

1.53 

3.77 

1.19 

1.86 

0.62 

0.23 

1.48 

1.48 

0.50 

0.50 

3.80 

3.74 


Mal- 
practice 
RVUs 


0.23 
0.44 
0.23 
0.35 
0.68 
0.58 
0.86 
0.38 
0.76 
0.49 
0.94 
0.65 
1.02 
1.04 
1.27 
1.84 
1.05 
0.53 
0.30 
0.89 
0.33 
0.94 
0.53 
0.69 
0.50 
0.85 
0.50 
1.03 
0.58 
0.99 
0.60 
0.42 
0.17 
2.06 
1.86 
1.66 
0.60 
1.30 
0.88 
0.80 
0.86 
0.78 
0.90 
0.93 
3.46 
3.24 
3.02 
3.29 
1.62 
2.03 
5.33 
1.11 
0.95 
0.56 
0.79 
0.13 
0.39 
0.13 
0.19 
0.06 
0.03 
0.12 
0.12 
0.05 
0.05 
0.29 
0.73 


Total 


5.95 

9.22 

5.75 

7.20 

12.09 

13.44 

11.68 

9.22 

13.29 

11.47 

16.52 

14.60 

19.64 

16.84 

23.18 

23.91 

16.17 

5.03 

5.99 

13.48 

3.64 

16.13 

6.11 

12.28 

3.88 

13.11 

3.68 

15.43 

5.08 

18.01 

6.17 

6.46 

6.14 

13.09 

12.61 

12.46 

7.99 

9.92 

5.89 

6.20 

7.51 

5.63 

8.18 

9.16 

31.35 

38.77 

34.49 

26.96 

21.46 

24.60 

63.75 

16.68 

15.26 

7.40 

10.36 

8.39 

8.83 

5.51 

6.20 

2.66 

0.59 

3.56 

6.29 

2.28 

4.06 

8.58 

9.61 


GMbai 
period 


010 
010 
010 
010 
010 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
010 
ZZZ 
090 
090 
090 
090 
090 
090 


Update 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


63468    Federal  Register  /  Vol.  59.  No.  235 


ArNDCKiruitj  R Dci  ATit/c  \/ai  i  ic 


Thursday,  December  8,  1994  /  Rules  and  Regulations 


KIITC    /Q\/l   |C\     AKirt    Dci    ATCrt    lMC<-tDt<A-ri<^Kt f^r\r%*ir\i  it!s.M 


Federal  Register  /  Vol.  59,  No.  235  /  Thursday.  December  8,  1994  /  Rules  and  Regulations    63469 


63468    Federal  Register  /  Vol.  59.  No.  235 


Thursday,  December  8,  1994  /  Rules  and  Regulations 


ADDENDUM  B.— Relative  Value  I  nits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


MOO 


Status 


Descriptjon 


Work 
RVUs  2 


Practice 
expense 
RVUs  3 


Mal- 
practice 
RVUs 


Total 


Global 
period 


Update 


15819 

15820 

15621 

15822 

15823 

15824 

15825 

15826 

15828 

15829 

15831 

t5832 

15833 

15834 

15835 

15836 

15837 

15838 

15839 

15840 

15841 

15842 

15845 

15850 

15851 

15852 

15860 

15876 

15877 

15878 

15879 

15920 

15922 

15931 

15933 

15934 

15935 

15936 

15937 

15940 

15941 

15944 

15945 

15946 

15950 

15951 

15952 

15953 

15956 

15958 

15999 

16000 

16010 

16015 

16020 

16025 

16030 

16035 

16040 

16041 

16042 

17000 

17001 

17002 

17010 

17100 

17101 


A 

A 

A 

A 

A 

R 

R 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

A 

A 

A 

R 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A- 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Plastic  surgery,  neck  

Revision  of  tower  eyelid  .... 
Revision  of  k>wer  eyelid  .... 
Revision  of  upper  eyelid  ... 
Revision  of  upper  eyelid  ... 
Removal  of  forehead  wrinkles 
Removal  of  neck  wnnkies  .... 
Removal  of  tvow  wrinkles  .... 

Removal  of  face  wrinkles 

Removal  of  skin  wrinkles 

Excise  excessive  skin  tissue 
Excise  excessive  skin  tissue 
Excise  excessive  skin  tissue 
Excise  excessive  skin  tissue 
Excise  excessive  skin  tissue 
Excise  excessive  skin  tissue 
Excise  excessive  skin  tissue 
Excise  excessive  skin  tissue 
Excise  excessive  skin  tissue 
Graft  for  face  nerve  palsy  .... 
Graft  for  face  nerve  palsy  .... 
Graft  for  face  nerve  palsy  .... 
Skin  and  muscle  repair,  face 

Removal  of  sutures 

Removal  of  sutures 

Dressing  change,  not  for  txm 
Test  for  btood  flow  in  graft 
Suctkin  assisted  lipectomy 
Suction  assisted  lipectomy 
Suction  assisted  lipectomy 
Suction  assisted  lipectomy 
Removal  of  tail  tx^ne  utoer 
Removal  of  tall  t)one  ulcer 
Remove  sacrum  pressure  sorfe 
Remove  sacrum  pressure  soite 
Remove  sacrum  pressure  sofle 
Renwve  sacrum  pressure  soie 
Rerrwve  sacrum  pressure  soi  e 
Rerrrove  sacrum  pressure  soi  3 
Renroval  of  pressure  sore  ... 
Renrfoval  of  pressure  sore  ... 
Removal  of  pressure  sore  ... 
Removal  of  pressure  sore  ... 
Removal  of  pressure  sore  ... 
Remove  thigh  pressure  sore 
Remove  thigh  pressure  sore 
Remove  thigh  pressure  sore 
Remove  thigh  pressure  sore 
Remove  thigh  pressure  sore 
Remove  thigh  pressure  sore 
Removal  of  pressure  sore  ... 
Initial  treatment  of  burn(s)  ... 

Treatment  of  bum(s) 

Treatment  of  burn(s)  ........ 

Treatment  of  bum(s) , 

Treatment  of  bum(s) , 

Treatment  of  bum(s) 

ItKlsion  of  burn  scab  

Burn  wound  excision  

Burn  wound  excision  

Burn  wourxJ  excision  

Destroy  benlgn/premal  leslor 
Destruction  of  add*!  lesions 
Destructton  of  add'l  lesions 
Destruction  skin  lesion(s) .. 
Destruction  of  skin  lesion  .. 
Destructkx)  of  2nd  lesion  .. 


'  An  numenc  CPT  HCPCS  Copyright  1994  Americar  Medical  Associalon. 

'  t  Indicates  RVUs  are  not  used  hx  Medicare  payment. 

* '  kidicales  reducti<)n  o<  Practice  Eipense  RVUs  as  a  resun  ol  OBRA  1993. 


8.87 

4.80 

5.37 

4.27 

6.65 

0.00 

0.00 

0.00 

0.00 

0.00 

11.66 

10  97 

10.02 

10.16 

10.98 

8.83 

8.08 

6.78 

8.92 

12.26 

21.53 

35.98 

11.80 

#0.78 

0.86 

0.86 

1.95 

0.00 

0.00 

0.00 

0.00 

7.37 

9i17 

8.13 

9.64 

11.40 

13.05 

11.31 

12.98 

8.19 

10.15 

10.18 

11.32 

19.81 

6.79 

9.57 

10.18 

11.39 

13.93 

13.89 

0.00 

0.89 

0.87 

2.35 

0.80 

1.85 

2.08 

4.53 

1.02 

2.70 

2^ 

0.64 

0.19 

0.19 

1.01 

0.53 

0.11 


8.01 

•6.14 

•6.87 

•5.73 

7.71 

0.00 

0.00 

0.00 

0.00 

0.00 

9.84 

8.29 

6.22 

7.18 

7.00 

5.80 

5.97 

5.88 

2.44 

15.54 

16.87 

29.00 

•15.10 

0.36 

0.30 

0.44 

1.35 

0.00 

0.00 

0.00 

0.00 

2.95 

5.98 

2.93 

6.92 

7.46 

11.24 

10.27 

13.47 

3.55 

7.05 

9.26 

11.14 

16.61 

3.01 

7.65 

7.13 

9.08 

17.17 

•17.77 

0.00 

0.35 

0.32 

2.04 

0.34 

0.45 

0.52 

1.88 

•2.10 

3.16 

•3.02 

0.42 

0.19 

0.10 

0.48 

0.37 

0.18 


0.87 

0.64 

0.68 

0.56 

0.61 

0.00 

0.00 

0.00 

0.00 

0.00 

2.01 

1.33 

1.12 

1.22 

1.22 

1.10 

0.85 

0.73 

0.46 

2.28 

2.76 

2.68 

2.54 

0.04 

0.03 

0.07 

0.25 

0.00 

0.00 

0.00 

0.00 

0.63 

1.19 

0.55 

1.43 

1.50 

2.27 

2.05 

2.67 

0.73 

1.39 

1.82 

2.09 

3.24 

0.58 

1.58 

1.37 

1.87 

3.39 

3.76 

0.00 

0.03 

0.03 

0.38 

0.03 

0.05 

0.08 

0.34 

0.53 

0.53 

0.53 

0.03 

0.02 

0.01 

0.04 

0.03 

0.02 


17.75 

11.58 

12.92 

10.56 

14.97 

0.00 

0.00 

0.00 

0.00 

0.00 

23.51 

20.59 

17.36 

18.56 

19.20 

15.73 

14.90 

13.39 

11.82 

30.08 

41.16 

67.66 

29.44 

1.18 

1.19 

1.37 

3.55 

0.00 

0.00 

0.00 

0.00 

10.95 

16.34 

11.61 

17.99 

20.36 

26.56 

23.63 

29.12 

12.47 

18.59 

21.26 

24.55 

39.66 

10.38 

18.80 

18.68 

22.34 

34.49 

35.42 

0.00 

1.27 

1.22 

4.77 

1.17 

2.35 

2.68 

6.75 

3.65 

6.39 

5.90 

1.09 

0.40 

0.30 

1.53 

0.93 

0.31 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS 1 


17102 
17104 
17105 
17106 
17107 
17108 
17110 
17200 
17201 
1725C 
17260 
17261 
17262 
17263 
17264 
17266 
17270 
17271 
17272 
17273 
17274 
17276 
17280 
17281 
17282 
17283 
17284 
17286 
17304 
17305 
17306 
17307 
17310 
17340 
17360 
17380 
17999 
19000 
19001 
19020 
19030 
19100 
19101 
19110 
19112 
19120 
19125 
19126 
19140 
19160 
19162 
19180 
19182 
19200 
19220 
19240 
19260 
19271 
19272 
19290 
19291 
19316 
19318 
19324 
19325 
19328 
19330 


MOD 


Status 


Description 


DestructkKi  of  addl  lestons  ... 

Destruction  of  skin  lesions 

Destruction  of  skin  lesions 

Destruction  of  skin  lesions 

Destruction  of  skin  lestons 

Destructton  of  skin  lesions 

Destruction  of  skin  lesions 

Electrocautery  of  skin  tags  

Electrocautery  added  lesions 

Chemtoal  cautery,  tissue  

Destruction  of  skin  lesions  ..... 

Destruction  of  skin  lesions  . 

Destruction  of  skin  lesions 

Destruction  of  skin  lestons 

Destruction  of  skin  lesions 

Destruction  of  skin  lesions 

Destruction  of  skin  lesions 

Destructton  of  skin  lesions 

Destruction  of  skin  lestons 

Destructton  of  skin  lesions  .„.. 

Destruction  of  skin  lesions 

Destruction  of  skin  lesions 

Destnjction  of  skin  lesions 

DestructXMi  of  skin  lesions 

Destruction  of  skin  lestons 

Destruction  of  skin  lesions 

Destruction  of  skin  lesions 

Destruction  of  skin  lesions 

Chenx>surgery  of  skin  leston  . 

2rxl  stage  chemosurgery 

3rd  stage  chemosurgery 

Fdtowup  skin  leston  ttierapy  . 
Extensive  skin  chemosurgery 

Cryottierapy  oif  skin 

Skin  peel  therapy 

Hair  removal  by  electrolysis  ... 

Skin  tissue  procedure 

Drainage  of  breast  leston  

Drain  added  breast  leskm  

Incision  of  breast  lesion 

Injectton  for  breast  x-ray  ....".... 

Btopsy  of  breast 

Biopsy  of  txeast 

Nipjsle  exptoratton „.„ 

Excise  breast  duct  fistula 

Renwval  of  breast  lesion 

Exciston.  breast  leston ^ 

Exciston,  addl  breast  leston  .. 

Removal  of  breast  tissue 

Removal  of  txeast  tissue 

Remove  txeast  tissue,  nodes 

Removal  of  breast  

Removal  of  breast  

RenDoval  of  breast  ..._..,..», 

Removal  of  breast  

RenfK)val  of  breast  

Renwval  of  chest  wall  leston  .. 

Reviston  of  chest  wall  ..." 

Extensive  chest  wall  surgery  .. 

Place  needle  wire,  breast 

Place  needle  wire,  breast 

Suspension  of  breast , 

Reduction  of  large  breast  ..„„. 

Enlarge  breast  

Enlarge  breast  with  implant  .... 

Removal  of  breast  impJant 

Removal  of  implant  material  ... 


Work 
RVUs* 


0.11 
2.01 
0.76 
4.54 
9.06 
13.10 
0.55 
0.59 
0.38 
0.50 
0.86 
1.12 
1.53 
1.74 
1.89 
259 
1.27 
1.44 
1.72 
2.00 
2.54 
3.15 
1.12 
1.67 
1.99 
2.59 
3.16 
4.39 
7.60 
2.85 
2.85 
2.85 
0.95 
0.73 
1.40 
0.00 
0.00 
0.84 
0.42 
3.37 
1.53 
1.27 
3.13 
4.15 
3.52 
4.84 
5.85 
2.93 
4.90 
6.65 
12.81 
8.15 
7.28 
14.23 
1423 
14.71 
13.91 
17.07 
19.47 
127 
0.63 
10.07 
11.08 
555 
8.05 
5.32 
7.18 


Practtoe 
expense 
RVUs  3 


0.08 
0.07 
0.31 
1.93 
3.70 
9.32 
0.40 
0.41 
0.15 
0.34 
1.13 
1.39 
1.82 
225 
2.59 
3.11 
1.34 
1.75 
220 
2.58 
321 
3.41 
1.65 
2.09 
2.57 
3.01 
3.51 
4.32 
4.02 
226 
1.40 
1.47 
0.13 
028 
027 
0.00 
0.00 
0.38 
024 
1.40 
0.49 
0.64 
2.34 
2.46 
2.34 
2.90 
2.90 
1.45 
429 
4.13 
9.38 
5.61 
6.07 
10.22 
10.73 
9.44 
5.05 
13.95 
12.60 
0.44 
0.25 
12.84 
•14.18 
329 
5.87 
3.76 
3.88 


Mal- 

practtoe 

RVUs 


0.01 
0.01 
0.03 
0.18 
0.39 
0.69 
0.03 
0.04 
0.01 
0.04 
0.10 
0.12 
0.16 
0.21 
026 
0.49 
0.12 
0.16 
0.19 
025 
0.32 
0.51 
0.15 
0.18 
023 
028 
0.33 
0.60 
0.31 
0.17 
0.11 
0.12 
0.01 
0.02 
0.02 
0.00 
0.00 
0.07 
0.05 
028 
0.04 
0.13 
0.45 
0.51 
0.35 
0.60 
0.60 
0.31 
0.91 
0.88 
1.96 
1.17 
127 
2.15 
2.38 
1.99 
1.04 
2.77 
2.56 
0.07 
0.04 
2.43 
323 
0.67 
1.13 
0.73 
0.75 


Total 


020 

2.09 

1.10 

6.65 

13.15 

23.11 

0.98 

1.04 

0.54 

0.88 

2.09 

2.63 

3.51 

4.20 

4.74 

5.89 

2.73 

3.35 

4.11 

4.83 

6.07 

7.07 

2.92 

3.94 

4.79 

5.88 

7.00 

9.31 

11.93 

528 

4.36 

4.44 

1.09 

1.03 

1.69 

0.00 

0.00 

1.29 

0.71 

5.05 

2.06 

2.04 

5.92 

7.12 

621 

8.34 

9.35 

4.69 

10.10 

11.66 

24.15 

14.93 

14.62 

26.60 

27.34 

26.14 

20.00 

33.79 

34.63 

1.78 

0.92 

25.34 

28.49 

9.51 

15.05 

9.81 

11.81 


Gtobal 
period 


ZZZ 
010 
010 
090 
090 
090 
010 
010 

zzz 
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010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
000 
000 
000 
000 
000 
010 
010 
XXX 
YYY 
000 

zzz 

090 
000 
000 
010 
090 
090 
090 
000 

zzz 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
ZZZ 
090 
090 
090 
090 
090 
090 
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'  All  numeric  CPT  HCPCS  CopyrigW  1994  American  Mectcal  Association. 

^tlrtdcates  RVUs  are  not  used  lor  Medicare  payment 

'*  mdicales  reduction  o(  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 


F«l«rri  R.^er  /  Vol.  59.  No.  235  /  Thursday.  December  6.  ,994  /  Rules  and  Ro^ula.ions 


63471 


63470    Federal  Register  /  Vol.  59.  No.  235 


Addendum  B.— Relative  Value 


HCPCS' 


MOD 


19340 

19342 

19350 

19356 

19357 

19361 

19362 

19364 

19366 

19367 

19368 

19369 

19370 

19371 

19380 

19396 

19499 

20000 

20005 

20200 

20206 

20206 

20220 

20225 

20240 

20245 

20250 

20251 

20500 

20501 

20520 

20525 

20550 

20600 

20605 

20610 

20615 

20650 

20660 

20661 

20662 

20663 

20665 

20670 

20680 

20690 

20692 

20693 

20694 

20802 

20804 

20805 

20806 

20808 

20812 

20816 

20820 

20822 

20823 

20824 

20826 

20827 

20828 

20832 

20834 

20838 

20840 


Status 


A 
A 
A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


A 

A 

A 

A 

C 

A 

C 

A 

C 

A 

C 

A 

C 

A 

C 

A 

C 

C 

C 

A 

C 


Desciiptii  n 


Immediate  txeast  prosthesi 
Delayed  tveast  prosthesis 

Breast  reconstruction 

Correct  inverted  nippte(s)  4- 

Breast  reconstruction 

Breast  reconstruction 

Breast  reconstruction 

Breast  reconstruction 

Breast  recorstruction 

Breast  reconstruction 

Breast  reconstruction 

Breast  reconstruction 

Surgery  of  breast  capsule 
Removal  o(  breast  capsule 
Revise  breast  reconstructic  n 
Design  custom  txeast  impi  int 
Breast  surgery  procedure   ... 

Incision  of  abscess  

Incision  of  deep  abscess  J^.. 

Muscle  biopsy 

Deep  muscle  biopsy  ..... 
Needle  biopsy,  muscle 
Bone  biopsy,  trocar/r>eedl€ 
Bone  biopsy,  trocar/needk 
Bone  biopsy,  excisional  ..\.. 
Bone  biopsy,  excisional 

Open  bone  biopsy  

Open  bone  biopsy  

Injection  of  sinus  tract ... 
Irject  sinus  tract  for  x-ray 
Removal  of  foreign  body 
Removal  of  foreign  txxJy 
Inj  tendon/ligament/cyst  . 
Drain/inject  joint/bursa  ... 
Drain/inject  joint/lxjrsa  ... 
Drairv/inject  joint/bursa  ... 
Treatment  of  tjone  cyst .. 
Insert  and  remove  bone  dn 
Apply,  renrxjve  fixation  de  ice 
Application  of  head  brace 
Application  of  pelvis  brac4 
Application  of  thigh  brace 
Removal  of  fixation  devio  : 
Removal  of  support  impla  it 
Removal  of  support  impie  it 
Apply  bone  fixation  devio  i 
Apply  bone  fixation  devio  i 
Adjust  bone  fixation  devic  9 
Remove  bone  fixation  de  ice 
Replantation,  arm,  compi  ite 
Replantation,  arm,  part^ 
Replant  forearm,  complel ) 
Replantation,  forearm,  pa  rtial 
Replantation,  hand,  complete 
Replantation,  hand,  partii|l 
Replantation  (Sgit,  complete 
Replantation,  digit,  partia 
Replantation  digit,  compi  ite 
Replantation,  digit,  partial 
Replantation  thumb,  conplete 
Replantation,  thumb,  partial  .... 
Replantation  thumb,  corr^ete 
Replantation,  thumb,  partial  .... 
Replantation,  leg,  cornp*#te  .... 

Replantation,  leg,  partial] 

Replantation,  foot  comp  ete  ... 
Replantation,  foot,  partia  


/  Thursday.  December  8.  1994  /  Rules  and  Regulations 


Units  (RVUs)  and  Related  Information— Contirwed 


Worit 
RVUs' 


•  All  numenc  OPT  HCPCS  Copyfigw  1994  Ainencan  Medical  Associali  «, 

<■  Indicates  RVUs  are  not  used  lor  Madicare  poymanL 

»•  mdicalos  reduction  ot  Practiee  Enpense  RVUs  as  a  resuM  of  OBRA 1988, 


6.33 
10.64 
8.21 
7.27 
16.72 
17.82 
0.00 
27.60 
19.84 
24.73 
31.15 
28.68 
7.59 
8.84 
8.63 
2.17 
0.00 
1.85 
3.02 
1.46 
2.35 
0.99 
1.27 
1.87 
3.07 
3.68 
4,63 
5.16 
1.18 
0.76 
1.80 
3.23 
0.86 
0.66 
0.68 
0.79 
2.23 
2.07 
251 
4.27 
5.52 
4.88 
1.26 
1.69 
3.25 
3.52 
6.41 
5.42 
3.81 
39.56 
0.00 
48.41 
0.00 
60.19 
0.00 
29.67 
0.00 
24.53 
0.00 
29.67 
0.00 
25.22 
0.00 
0.00 
0.00 
39.56 
0.00 


Mal- 
practice 
RVUs 


•8.61 
10.81 
7.08 
4.93 
12.15 
20.l3 
0.00 
16.68 
16.404 
20.13 
20.13 
20.13 
6.17 
7.91 
8.11 
1.57 
0.00 
0.85 
1.83 
1.12 
1.88 
0.96 
1.31 
•2.39 
1.88 
3.58 
5.07 
5.84 
0.36 
0.30 
0.71 
2.23 
0.38 
0.47 
a45 
0.45 
0.49 
1.08 
1.56 
3.82 
6.54 
4.64 
0.50 
0.74 
3.33 
3.66 
5.51 
2.49 
2.60 
37.72 
0.00 
46.17 
0.00 
57.40 
0.00 
28.30 
0.00 
23.39 
0.00 
28.30 
0.00 
24.05 
0.00 
0.00 
0.00 
37.72 
0.00 


Total 


2.06 

2.03 

1.38 

1.00 

2.37 

3.88 

0.00 

3.58 

3.18 

3.88 

3.88 

3.88 

1.19 

1.54 

1.57 

0.31 

0.00 

0.08 

0.28 

0.18 

0.33 

0.14 

0.09 

0.28 

0.18 

0.44 

0.76 

0.92 

0.04 

0.02 

0.08 

0.33 

0.04 

0.05 

0.05 

0.05 

0.06 

0.14 

0.21 

0.65 

1.03 

0.76 

0.07 

0.11 

0.51 

0.58 

0.89 

0.42 

0.41 

6.17 

0.00 

7.56 

0.00 

9.40 

0.00 

4.63 

0.00 

3.83 

0.00 

4.63 

0.00 

3.94 

0.00 

0.00 

0.00 

6.17 

0.00 


Global 
period 


17.00 
23.48 
16.67 
13.20 
31.24 
41.83 
0.00 
47.86 
39.42 
48.74 
55.16 
52.69 
14.95 
18.29 
18.31 
4.05 
0.00 
2.78 
5.13 
2.76 
4.56 
2.09 
2.67 
4.54 
5.13 
7.70 
10.46 
11.92 
1.58 
1.08 
2.59 
5.79 
1.28 
1.18 
1.18 
1.29 
2.78 
3.29 
4.2!8 
8.74 
13.09 
10.28 
1.83 
2.54 
7.09 
7.76 
12.81 
8.33 
6.82 
83.45 
0.00 
102.14 
0.00 
126.99 
0.00 
62.60 
0.00 
51.75 
0.00 
62.60 
0.00 
53.21 
0.00 
0.00 
0.00 
83.45 
0.00 


Update 
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status 


2090C 



A 

20902 

A 

2091 C 



A 

20912 

A 

20920 



A 

20922 

A 

20924 

A 

20926 

A 

20950 

A 

20955 

A 

20960 

C 

20962 

C 

20969 

A 

20970 

.,.., 

A 

20971 

C 

20972 

A 

20973 

A 

20974 

A 

20975 

A 

20999 

C 

21010 

A 

21015 

A 

21025 

A 

21026 

A 

21029 

A 

21030 

A 

21031 

A 

21032 

A 

21034 

A 

21040 

A 

21041 

A 

21044 

A 

21045 

A 

21050 

A 

21060 

A 

21070 

A 

21079 

C 

21080 



C 

21081 

C 

21082 

C 

21083 

C 

21084 

C 

21085 

C 

21086 

C 

21087 

C 

21088 

C 

21089 

C 

21100 

A 

21110 

A 

21116 

A 

21120 

A 

21121 

A 

21122 

A 

21123 

A 

21125 

A 

21127 

A 

21137 

A     r 

21138 

A 

21139 

A 

21144 

A 

21145 

A 
A 

21146 

21147 

A 

21150 

A 

21151 

A 

21154 

A 

21155 

A 

Description 


Removal  of  bone  for  graft 

Removal  of  bone  for  graft 

Remove  cartilage  for  graft  ....". 

Remove  cartilage  for  graft 

Removal  of  fascia  for  graft 

Removal  of  fascia  for  graft  

Removal  of  tendon  for  graft .... 

Removal  of  tissue  for  graft  

Record  fluid  pressure,  muscle 

Microvascular  fibula  graft 

Microvascular  rib  graft  '. 

Microvascular  bone  graft 

Bone-skin  graft 

Bone-sl(in  graft,  pelvis  J." 

Bone-skin  graft,  rib  

Bone-skin  graft,  metatarsal 

Bone-skin  graft,  great  toe 

Electrrcal  bone  stimulation 

Electrical  bone  stimulation 

Musculoskeletal  surgery  

Incision  of  jaw  joint  

Resection  of  facial  tumor 

Excision  of  tx)ne,  lower  jaw 

Excision  of  facial  bone(s) ......... 

Ckjntour  of  face  bone  leskm  .... 

Removal  of  face  bone  lesion  ... 

Remove  exostosis,  mandit>le  ... 

Remove  exostosis,  maxilla 

Renxwal  of  face  bone  lesion  .... 

Removal  of  jaw  bone  lesion  

Removal  of  jaw  bone  lesion  

Removal  of  jaw  txjne  lesion  

Extensive  jaw  surgery  „ 

Removal  of  jaw  joint  . 

Remove  jaw  joint  cartilage 

Remove  coronoid  process 

Prepare  tace,'oral  prosthesis 

Prepare  face/oral  prosthesis 

Prepare  face/oral  prosthesis  ..... 

Prepare  face/oral  prosthesis 

Prepare  face/oral  prosthesis 

Prepare  face/oral  prosthesis 

Prepare  face/oral  prosthesis 

Prepare  lace/oral  prosthesis 

Prepare  face/oral  prosthesis 

Prepare  face/oral  prosthesis 

Prepare  faca'oral  prosthesis 

Maxillofacial  fixation 

Interdental  fixation  

Irijection,  jaw  joint  x-ray ..i... 

Reconstruction  of  chin  ^ 

Reconstruction  of  chin 

Reconstruction  of  chin „..„". 

Reconstruction  of  chin . 

Augmentation  lower  jaw  bone- .... 
Augmentation  lower  jaw  bone  .... 

Reduction  of  forehead 

Reduction  of  forehead _.. 

Reduction  of  forehead  "". 

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort  ....IZ. 
Reconstruct  midface,  lefort  ..^.._. 

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  midface.  lefort .1 

Reconstruct  midface,  lefort 


'•  Indicates  RVUs  are  not  used  lor  Medicare  payment 
•  Indcates  reduction  ot  Practice  Ewponse  RvUs  a;;  a  result  ol  OBRA  1 993 


Work 
RVUs  2 


5.03 
6.74 
5.03 
6.04 
4.87 
6.04 
6.04 
5.03 
1.26 
37.58 
0.00 
0.00 
42.08 
41.22 
0.00 
41.54 
44.31 
0.62 
2.60 
0.00 
9:06 
4  94 
5.03 
4.53 
7.21 
7.05 
2.01 
4.27 
15.11 
2.01 
5.03 
11.08 
15.11 
10.07 
9.56 
7.66 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
4.04 
5.03 
0.81 
4.75 
7.46 
821 
10.74 
6.22 
10.43 
9.40 
11.72 
14.06 
16.92 
18.92 
19.58 
20.30 
24.41 
27.34 
29.28 
33.19  I 


Practice 
expense 
RVUs  3 


2.80 
4.95 
0.79 
4.62 
3.93 
4.39 
5.45 
2.59 
1.09 
35.84 
0.00 
0.00 
40.13 
39.31 
0.00 
39.61 
42.25 
3.42 
•3.33 
0.00 
10.24 
•6.32 
4.14 
3.14 
*9.23 
3.35 
3.68 
3.68 
6.98 
2.76 
5.76 
9.55 
13.83 
12.33 
11.59 
6.81 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.06 
5.53 
0.73 
3.59 
5.65 
6.23 
8.14 
4.72 
7.91 
7.11 
8.86 
10.64 
12.84 
14.34 
14.84 
15.40 
18.46 
20.68 
22.15 
25.11 


Mal- 

practice 

Total 

RVUs 

0.4£ 

>     8.28 

0.8C 

12.49 

0.09 

5.91 

0.64 

11.30 

0.50 

9.30 

0.71 

11.14 

0.85 

12.34 

0.39 

8.01 

0.17 

2.52 

5.86 

79.28 

0.00 

0.00 

0.00 

0.00 

6.57 

88.78 

6.44 

86.97 

0.00 

0.00 

6.49 

87.64 

6.91 

93.47 

0.53 

4.57 

0.56 

6.49 

0.00 

0.00 

0.93 

20.23 

1.13 

12.39 

0.38 

9.55 

0.28 

7.95 

0.78 

17.22 

0.29 

10.69 

0.32 

6.01 

0.35 

8.50 

0.89 

22.98 

0.24 

5.01 

0.50 

11.29 

1.11 

21.74 

1.58 

30.52 

1.08 

23.48 

1.04 

22.19 

0.82 

1529 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.11 

5.21 

0.46 

11.02 

0.06 

1.60 

0.42 

8.76 

0.66 

13.77 

0.73 

15.17 

0.95 

19.83 

0.54 

11.48 

0.92 

1926 

0.83 

17.34 

1.04 

21.62 

-  1.25 

25.95 

1.50 

3126 

1.68 

34.94 

1.74 

36.16 

1.81 

37.51 

2.17 

45.04 

2.42 

50.44 

2.59 

54.02 

2.94 

6124 

Gk)bal 
period 


090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Update 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 

S 
S 

s 
s 
s 

S 
S 
S 

s 

S 

s 

s 

S 
S 

s 

S 

s 
s 

S 

s 
s 
s 
s 
s 

S 

s 
s 

S 

s 

S 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 
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HCPCS» 


MOO 


status 


Description 


Work 
RVUs  2 


Mal- 
practice 
RVUs 


Total 


Global 
period 


Update 


21159 
21160 
21172 
21175 
21179 
21180 
21181 
21182 
21183 
21184 
21188 
21193 
21194 
21195 
21196 
21198 
21206 
21208 
21209 
21210 
21215 
21230 
21235 
21240 
21242 
21243 
21244 
21245 
21246 
21247 
21248 
21249 
21256 
21256 
21260 
21261 
21263 
21267 
21268 
21270 
21275 
21280 
21282 
21295 
21296 
21299 
21300 
21310 
21315 
21320 
21325 
21330 
21335 
21336 
21337 
21338 
21339 
21340 
21343 
21344 
21345 
21346 
21347 
21348 
21355 
.21356 
21360 


Reconstruct  midface,  lefort  ... 
Reconstruct  midiace.  lefort  _.. 
Reconstruct  oititfforehead  .... 
Reconstruct  orbit/forehead  .... 
Reconstruct  er4ire  forehead  .. 
Reconstruct  emira  forehead  .. 
Contour  cranial  borw  lesion  ... 

Reconstruct  cranial  bone 

Reconstruct  cranial  bone 

Reconstruct  cranial  bone 

Reconstruction  of  midface 

Reconstnict  lower  jaw  bone  .. 
Reconstruct  lower  jaw  bone  .. 
Reconstruct  lower  taw  bone  .. 
Reconstruct  lower  jaw  bone  .. 
Reconstruct  lower  jaw  bone  .. 
Reconstruct  upper  jaw  twne  .. 
Augnwntation  of  facial  bones 

Reduction  of  facial  bones 

Face  bone  graft  

Lower  jaw  bone  graft >..*.. 

Rft)  cartilage  graft  

Ear  cartilage  graft 

Reconstruction  of  jaw  joint  .... 
Reconstruction  of  jaw  joint  .... 
Reconstruction  of  jaw  joint  .... 
Reconstruction  of  lower  jaw  .. 

Reconstruction  of  jaw 

Reconstruction  of  jaw 

Reconstruct  lower  jaw  bone  .. 

Recortstruction  of  jaw  

Reoomtruction  of  jaw  

Reconstruct  lower  jaw  bone  .. 

Reconstruction  of  orbit 

Revise  eye  sockets 

Revise  eye  sockets „. 

Revise  eye  sockets 

Revise  eye  sockets 

Revise  eye  sockets 

Augmentation  cheek  bone  .„.. 
Revision  orbitotacial  bones  .... 

Revisnn  of  eyeNd  

Revisnn  of  eyelid  

Reviskxi  of  jaw  muscle/lxxie  . 
Revision  of  jaw  muscle/twne  . 
Cranto/maxinofacial  surgery  ... 

Treatnnent  of  skuH  fracture 

Treatment  of  nose  fracture  .... 
Treatment  of  nose  fracture  .... 
Treatment  of  nose  fracture  .... 

Repair  of  nose  fracture 

Refiair  of  nose  fracture 

Repair  of  nose  fracture 

Repair  nasal  septal  fracture  .. 
Repair  nasal  septal  fracture  .. 
Repair  nasoethmoid  fracture  . 
Repair  naso^hmokl  fracture  . 

Repair  of  nose  fracture 

Repair  of  sinus  fracture  

Repair  of  sinus  fracture  

Repair  of  nose/jaw  fracture  ... 
Repair  of  nosa/jaw  fracture  ... 
Repair  of  nose/jaw  fracture  ... 
Repair  of  nose/jaw  fracture  ... 
Repair  cheek  bone  fracture  ... 
Repair  cheek  bone  fracture  ... 
Repair  cheek  bone  fracture  ... 


'  AH  numtnc  OPT  HCPCS  CopynQhl  1994  Amencan  Medical  Association. 

'( tmicaMs  RVUs  are  not  usad  for  Madicare  paymanL 

>' Indicates  reduction  oiPractica  Expanse  RVUs  as  a  rasuHofOBfU  1993. 


40.99 

44.90 

26.84 

32.21 

21.47 

24.41 

9.40 

31.23 

34.17 

37.10 

21.47 

16.23 

18.81 

16.27 

17.94 

13.36 

13.36 

9.56 

6.28 

9.56 

10.07 

10.07 

6.28 

13.10 

12.10 

18S8 

i^M 

11.08 

11.66 

21.15 

11.08 

17.12 

15.63 

15.13 

15.44 

29.43 

26.56 

17.66 

22.68 

12.10 

10.50 

5.64 

3.26 

1.43 

3.97 

0.00 

0.72 

0.58 

1.41 

1.82 

3.52 

5.03 

8.05 

5.35 

2.52 

6.04 

7.56 

10.07 

12.10 

18.43 

7.63 

9.92 

11.86 

15.60 

3.52 

3.88 

6.04 


31.02 

33.96 

20.30 

24.37 

16.24 

1&46 

7.11 

23.63 

25.85 

28.06 

16.24 

12.31 

14.26 

12.34 

13.61 

14.82 

10.14 

11.26 

4.59 

•12.24 

•12.89 

10.37 

•84)4 

•18.35 

•19.01 

14.40 

•15.10 

11.47 

8.83 

•27.08 

•16.29 

•29.08 

•20.00 

•19.36 

•19.76 

17.78 

•34.00 

14.61 

15.35 

9.60 

8.95 

7.19 

•5.80 

0.96 

3.62 

0.00 

•1.05 

•0.76 

1.81 

•2.33 

4.09 

•6.45 

•10.50 

4.09 

2.82 

5.01 

7.09 

8.91 

9.17 

9.17 

7.90 

9.40 

10.36 

11.34 

1.56 

•558 

7.28 


3.63 
.3.98 
2.37 
2.85 
1.90 
2.17 
0.83 
2.77 
3.03 
3.28 
1.90 
1.44 
1.67 
1.44 
1.58 
1.74 
1.19 
1.07 
0.76 
1.29 
1.42 
1.69 
1.09 
2.09 
2.25 
1.68 
1.93 
1.31 
1.04 
2.27 
1.75 
3.29 
1.68 
1.63 
1.66 
1.65 
2J6 
2.13 
3.13 
1.41 
1.26 
0.61 
0.79 
0.13 
0.22 
0.00 
0.11 
0.09 
0.21 
0.34 
0.52 
0.86 
1.56 
0.52 
0.36 
0.66 
0.70 
1.04 
1.08 
1.08 
0.81 
1.04 
1.36 
2.22 
0.17 
0.89 
0.89 


75.64 
82.84 
49.51 
59.43 
39.61 
45.04 
17.34 
57.63 
63.05 
68.44 
39.61 
29.98 
34.74 
30.05 
33.13 
29.92 
24.69 
21.89 
11.63 
23.09 
24.38 
22.13 
15.41 
33.54 
33.36 
35.06 
28.11 
23.86 
21.52 
50.50 
29.12 
49.49 
37.31 
36.12 
36.86 
48.86 
63.42 
34.46 
41.36 
23.11 
20.71 
13.44 
9.85 
2.52 
7.81 
0.00 
1.88 
1.43 
3.43 
4.49 
8.13 
12.34 
20.11 
9.96 
5.72 
11.71 
15.35 
20.02 
22.35 
28.68 
16.34 
20.36 
23.58 
29.16 
5.25 
10.35 
14.21 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
090 
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HCPCS' 


21365 

21386 

21385 

21386 

21387 

21390 

21395 

21400 

21401 

21406 

21407 

21408 

21421 

21422 

21423 

21431 

21432 

21433 

21435 

21436 

21440 

21445 

21450 

21451 

21452 

21453 

21454 

21461 

21462 

21465 

21470 

21480 

21485 

21490 

21493 

21494 

21495 

21497 

21499 

21501 

21502 

21510 

21550 

21555 

21556 

21557 

21600 

21610 

21615 

21616 

21620 

21627 

21630 

21632 

21633 

21700 

21705 

21720 

21725 

21740 

21750 

21800 

21805 

21810 

21820 

21825 

21899 
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MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 


Descriptfon 


RepfM-  cheek  bone  fracture 
Repair  cheek  bone  fracture 
Repair  eye  socket  fracture 
Repair  eye  socket  fracture 
Re()air  eye  socket  fracture 
Repair  eye  socket  fracture 
Repair  eye  socket  fracture 

Treat  eye  socket  fracture 

Repair  eye  socket  fracture  .. 
Repair  eye  socket  fracture  .. 
Repair  eye  socket  fracture  .. 
Repair  eye  socket  fracture  .. 

Treat  mouth  roof  fra^re 

Repair  mouth  roof  fracture  .. 
Repair  nwuth  roof  fracture  .. 
Treat  crankifacial  fracture  ..„ 
Repair  cranfofacial  fracture .. 
Repair  crank>lacial  fracture ... 
Repair  cranfotedal  fracture ... 
RefMir  crankifacial  fracture ... 
Repair  dental  ridge  fracture  ., 
Repair  dental  ridge  fracture  .. 

Treat  tower  jaw  fracture 

Treat  kmw  jaw  fracture 

Treat  tower  jaw  fracture 

Treat  tower  jaw  fracture 

Treat  tower  jaw  fracture 

Repeir  tower  jaw  fracture 

Repair  tower  jaw  fracture 

Repair  lower  jaw  fracture 

ReJMir  tower  jaw  fracture 

Reset  dntocated  jaw 

Reset  distocated  jaw 

Repair  distocated  jaw  „. 

Treat  hyoW  bone  fracture 

Repair  hyoU  bone  fracture  ... 
Repeir  hyokl  bone  fracture  ... 

Interdental  wiring  

Head  surgery  procedure 

Drain  neck/cheat  toston  

Drain  chest  ieston 

Drainage  of  bone  leston  

Btopsy  of  neck/chest , 

Remove  Ieston  neck/chest 

Remove  lesion  neck/chest  ...„ 
Remove  tumor,  neck  or  chest 

Partial  removal  of  rib  

Partial  removal  of  rib  

Removal  of  rib „.. 

Removal  of  rib  and  nerves  .... 

Partial  removal  of  sternum 

Stemal  debrkJement  

Extensive  sternum  surgery  .... 
Extensive  sternum  surgery  .... 
Extensive  sternum  surgery  .... 

Reviston  of  neck  musde 

Reviston  of  neck  musde/rib  ... 

Reviston  of  neck  muscle 

Reviston  of  neck  muscle 

Reconstojctton  of  sternum 

Repair  of  sternum  separatton 

Treatment  of  rib  fracture 

Treatment  of  rt)  fracture , 

Treatment  of  rib  fracture(s) 

Treat  sternum  fracture 

Repair  sternum  fracture 

Neck/chest  surgery  procedure 


'••••^■••■■••i 


Work 
RVUs  2 


13.97 

16.61 
8.56 
8.56 
9.07 
9.47 

11.85 
131 
3.05 
6.55 
8.05 

11.57 
4JB0 
7.78 
9.72 
6.59 

2X|& 
16.12 
26.21 
2.52 
5.03 
2.78 
4.55 
1.85 
5.18 
6.04 
756 
9,15 
11.13 
14.19 
0.61 
3.73 
11.08 
1.19 
5.87 
532 
331 
0.00 
332 
6.44 
5.03 
2.01 
4.09 
5.28 
836 
6.27 
8.54 
9.03 
11.11 
6.04 
6.06 
15.77 
16.62 
0.00 
5.84 
9.03 
5.44 
635 
15.42 
10.07 
031 
2.62 
6.68 
1.20 
6.82 
0.00 


Practice 
expense 
RVUs  3 


12.35 
12.08 
9.58 
9.07 
7.45 
1139 
9.63 
•1.67 
238 
5.21 
7.09 
8.49 
•6.14 
9.80 
9.80 
6.02 
6.76 
17.96 
13.25 
14.65 
3.07 
6.11 
234 
•6.05 
1.39 
"6.64 
•1034 
•10.12 
•11.71 
8.44 
17.13 
•0.83 
2.19 
631 
•132 
•732 
4.82 
3.97 
0.00 
1.82 
4.22 
332 
0.85 
1.60 
330 
830 
430 
5.17 
10.13 
7.26 
6.85 
5.03 
12.89 
11.54 
0.00 
4.16 
4.85 
3.84 
4.84 
8.99 
7.33 
0.77 
135 
7.33 
1.36 
6.90 
0.00 


Mal- 

practtoe 

RVUs 


1.63 

2.36 

1.13 

1.25 

0.96 

1.37 

1.37 

0.17 

0.32 

0.74 

0.78 

0.99 

0.62 

1.19 

1.19 

0.71 

0.84 

2.10 

1.88 

2.08 

0.28 

0.56 

0.26 

0.74 

0.17 

0.56 

1.42 

1.30 

1.34 

0.99 

1.74 

0.09 

0.20 

0.52 

ai3 

0.63 

031 

0.38 

0.00 

0.26 

0.75 

0.50 

0.12 

0.25 

0.64 

1.41 

038 

0.76 

1.96 

1.50 

1.23 

0.90 

2.40 

2.22 

0.00 

0.50 

0.96 

0.52 

0.74 

1.64 

1.43 

0.07 

0.17 

0.61 

0.17 

1.12 

0.00 


Total 


27.95 
31.05 
19.28 
18.88 
17.48 
22.73 
22.85 
3.15 
5.95 
12.50 
15.92 
21.05 
1136 
18.77 
20.71 
13.32 
15.65 
43.75 
31.25 
42.94 
5.87 
11.70 
5.88 
11.34 
3.41 
12.37 
17.80 
18.98 
22.20 
20.56 
33.06 
1.53 
6.12 
17.91 
2.84 
14.02 
10.65 
7.96 
0.00 
5.60 
11.41 
9.35 
2.98 
5.94 
9.72 
18.47 
11.65 
14.47 
21.12 
19.87 
14.12 
11.99 
31.06 
30.38 
0.00 
10.50 
14.84 
930 
12.13 
26.05 
18.83 
1.75 
4.14 
14.62 
2.73 
14.84 
0.00 


Global 
pertod 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 


Update 
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•  A«  numeric  CRT  HCPCS  Copyfighl  1994  Amenc»  Medical  Assoaalion 

'•Indicates  RVUs  are  not  used  lor  Medicare  payment. 

^•Indicates  reduction  o<  Practice  Expense  RVUs  as  a  result  ol  OBRA  1993 
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Addendum  B.— Reutive  Value 


Jnits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


21920 
21925 
21930 
21935 
22100 
22101 
22102 
22105 
22106 
22107 
22110 
22112 
22114 
22140 
22141 
22142 
22145 
22148 
22150 
22151 
22152 
22210 
22212 
22214 
22220 
22222 
22224 
22230 
22305 
22310 
22315 
22325 
22326 
22327 
22505 
22548 
22554 
22556 
22558 
22585 
22590 
22595 
226C0 
22610 
226T2 
22625 
22630 
22650 
22800 
22802 
22810 
22812 
22820 
22830 
22840 
22842 
22845 
22849 
22850 
22852 
22855 
22899 
22900 
22999 
23000 
23020 
23030 


MOD 


Status 


Descriptioi 


/  Thursday,  December  8,  1994  /  Rules  and  Regulations 


Biopsy  soft  tissue  of  back  , 
Biopsy  soft  tissue  of  back  , 
Remove  lesion,  back  or  tlanl 
Remove  tumor  of  back  .... 
Remove  part  of  neck  vertet)r|t 
Remove  part,  ttiorax  vertebra  . 
Remove  part,  lumbar  vertebra 
Remove  part  of  neck  vertebca 
Remove  part  ttiorax  vertebri  . 
Remove  part,  lumbar  vertebr^ 
Remove  part  of  neck  vertebrd 
Remove  part,  thorax  vertebra  . 
Remove  part,  kimbar  vertebr  > 
Reconstruct  neck  spine  ... 
Reconstruct  ttiorax  spine  . 
Reconstruct  lumbar  spine 
Reconstruct  vertebra(e)  ... 
Harvesting  t)one  graft  .iHr...^.. 

Reconstruct  neck  spine 

Reconstruct  ttiorax  spine  ... 
Reconstruct  lumbar  spine  .. 

Reviston  of  neck  spine  

Reviskm  of  ttiorax  spine  .... 
Reviston  of  hjmbar  spine  ... 

Reviston  of  neck  spine  

Reviston  of  ttiorax  spine  .... 
Revisktn  of  lumbar  spine  ... 
AdditMnal  revision  of  spine  . 
Treat  spine  process  fracture 

Treat  spine  fracture  

Treat  spine  fracture  

Repair  of  spine  fracture  .... 
Repair  neck  spine  fracture 
Repair  thorax  spine  fracture 

Manipuiatwn  of  spine 

Neck  spine  fuskm  

Neck  spine  fusion  

Ttiorax  spine  fusk>n  

Lumbar  spine  fusion  

Additktnai  spinal  fuskxi .... 
Spine  &  skull  spinal  fuskxi  . ... 

Neck  spinal  fuskm  

Neck  spine  fusion 

Ttwrax  spine  fusion  

Lu(Tt>ar  spine  fuskxi 

Lunter  spine  fusmn  

Lumt»r  spine  fuskm 

MObonhi  spinal  fusion 

Fuskmc  3pine 

Fuston  of  spine 

Fuskm  of  spine 

Fuswn  of  spine  

Harvesting  of  bone  

Explofatnn  of  spinal  fuskm 
Insert  spine  fixation  (levk:e  4- 
Insert  spine  fixation  devwe 
Insert  spine  fixatkxi  devkse  4- 
Reinsert  spinal  fixatkxi  .... 
Remove  spine  fixatkxi  devio 
Remove  spine  fixatkxi  devto 
Remove  spine  fixatkxi  devto 
Spine  surgery  procedure 
Remove  abdominal  wall  lesidn 
Atxkxnen  surgery  procedure 
Removal  of  cakaum  deposit^ . 
Release  stioukler  joint  .... 
Drain  stioukler  lesion 


'  M  numenc  OPT  HCPCS  CopyrlgM  1994  Amencan  Medical  Association. 
'flndcaiet  RVUt  ara  no(  usad  tor  MMicwe  payment 
-''lnd«a!ssrcduct«no*  Practice  EapenseFiVUs  as  a  resuno'CSRA  1993 


Work 
RVUs2 


2.01 

4.23 

6.55 

17.12 

8.19 

8.19 

8.78 

13.02 

11.59 

11.59 

11.59 

11.59 

11.59 

22.19 

25.44 

25.44 

6.71 

3.02 

22.15 

22.15 

22.15 

22.51 

18.14 

18.14 

20.15 

20.15 

20.15 

6.04 

1.86 

1.86 

8.36 

17.19 

18.43 

17.56 

1.77 

24.08 

1&14 

23.17 

22.12 

5.53 

18.96 

19.24 

18.06 

15.11 

22.25 

19.91 

20.93 

6.44 

16.92 

31 J1 

29.00 

27.20 

2.79 

1022 

12.54 

14.42 

12.48 

12.86 

8.98 

8.40 

9.10 

0.00 

6.56 

0.00 

4.12 

8.25 

3.16 


Practx:e 
expense 
RVUs  3 


0.79 

1.95 

2.72 

6.59 

6.37 

6.57 

4.38 

10.77 

9.24 

4.90 

9.72 

9.90 

7.25 

16.92 

17.22 

21.57 

6.85 

•3.90 

17.55 

17.64 

18.34 

13.83 

17.29 

15.11 

16.64 

13.61 

14.68 

5.07 

*2J8 

•3.19 

5.51 

8.32 

15.93 

15.96 

1.31 

22.74 

19.81 

21.68 

20.17 

5.40 

21.57 

22.46 

19.36 

17.87 

19.22 

21.93 

18.44 

5.65 

•21.66 

28.32 

18.41 

25.93 

•3.64 

•13.07 

•17.61 

•19.62 

•15.97 

11.76 

9.17 

9.80 

7.46 

0.00 

3.03 

0.00 

3.24 

7.27 

2.16 


Mat- 

practk:e 

RVUs 


0.11 
0.32 
0.49 
1.30 
0.83 
1.19 
0.62 
1.72 
1.53 
0.84 
1.64 
1.63 
1.17 
2.73 
2.78 
3.20 
1.09 
0.82 
2.76 
3.24 
3.25 
2.43 
2.83 
2.68 
2.63 
1.58 
2.66 
0.89 
0.37 
0.69 
0.86 
1.34 
2.74 
2.35 
0.17 
3.82 
3.52 
3.58 
3.38 
0.93 
3.44 
3.87 
3.32 
2.75 
3.09 
3.56 
3.15 
0.92 
3.58 
4.61 
3.15 
4.24 
0.74 
2.18 
3.63 
4.02 
3.27 
1.97 
1.50 
1.57 
1.25 
0.00 
0.60 
0.00 
0.47 
1.09 
0.35 


Total 


2.91 
6.50 
9.76 
25.01 
15.39 
15.95 
13.78 
25.51 
22.36 
17.33 
22.95 
23.12 
20.01 
41.84 
45.44 
50.21 
14.65 
7.74 
42.46 
43.03 
43.74 
38.77 
38.26 
35.93 
39.42 
35.34 
37.49 
12.00 
4.61 
5.74 
14.73 
26.85 
37.10 
35.86 
3.25 
50.64 
41.47 
48.43 
45.67 
11.86 
43.97 
45.57 
40.73 
35.73 
44.56 
45.40 
42.52 
13.01 
42.16 
64.24 
50.56 
57.37 
7.17 
25.47 
33.78 
38.06 
31.72 
26.59 
19.65 
19.77 
17.81 
0.00 
10.19 
0.00 
7.83 
16.61 
5.67 


Global 
penod 


010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
ZZZ 
090 
000 
000 
000 
090 
090 
090 
090 
YYY 
090 
YYY 
090 
090 
010 


Update 
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HCPCS' 


23031 

23035 

23040 

23044 

23065 

23066 

23075 

23076 

23077 

23100 

23101 

23105 

23106 

23107 

23120 

23125 

23130 

23140 

23145 

23146 

23150 

23155 

23156 

23170 

23172 

23174 

23180 

23182 

23184 

23190 

23195 

23200 

23210 

23220 

23221 

23222 

23330 

23331 

23332 

23350 

23395 

23397 

23400 

23405 

23406 

23410 

23412 

23415 

23420 

23430 

23440 

23450 

23455 

23460 

23462 

23465 

23466 

23470 

23472 

23480 

23485 

23490 

23491 

23500 

23505 

23515 

23520 


MOD 


ADDENDUM  B.-REUTIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Cortinued 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descriptk>n 


Drain  shouWer  bursa  

Drain  shoukler  bone  lesion 

Expkxatory  shoukler  surgery  .... 

Expkxatory  shoukler  surgery  ..., 

Btopsy  shoukler  tissues 

Btopsy  shoukler  tissues 

Removal  of  shoulder  leskxi 

Removal  of  shoulder  lesion  

Remove  tumor  of  shoulder 

Btopsy  of  stioukler  joint  

Stioukler  joint  surgery 

Remove  shouWer  joint  lining  .... 

Incision  of  collartx>ne  joint 

Exptore,  treat  shoukler  joint 

Partial  removal,  collarbone 

Removal  of  collarbone 

Partial  removal,  shoulderbone  .. 

Removal  of  bone  leston 

Removal  of  bone  leston [ 

Removal  of  bone  lesion 

Removal  of  humerus  lesion 

Removal  of  humerus  leskxi 

Removal  of  humerus  leskxi '., 

Remove  coHartxxie  leskxi 

Remove  shoukler  blade  leston  .. 

Remove  humerus  lesion 

Remove  collartxxie  leswn 

Remove  shoukJert)(ade  leskxi  ... 

Remove  humerus  leskxi 

Partial  removal  of  scapula 

Removal  of  head  of  humerus  .... 

Removal  of  coltartxine „ 

Removal  of  shouklerblade 

Partial  removal  of  humerus  

Partial  removal  of  humerus  

Partial  removal  of  humerus  ........ 

Remove  shoukler  foreign  body  .. 
Remove  shoukler  foreign  body  ., 
Remove  shoukler  foreign  body  .. 

Ir^ectkxi  for  shouWer  x-ray  

Muscle  transfer,  shoukJer/arm  .... 

Muscle  transfers  „. 

Fixatkxi  of  shouWertJlade  

Inciston  of  tendon  &  muscle  

Incise  tendon(s)  &  muscle(s)  ...... 

Repair  of  tendon(s) 

Repair  of  tendon(s) 

Release  of  shoukler  ligament  ...." 

Repair  of  shoukler  

Repair  biceps  tendon 

Removal/transplant  tendon 

Repair  shoukler  capsule 

Repair  shoukler  capsule 

Repair  shoukler  capsule '1 

Repair  shoukler  capsule "., 

Repair  shoukler  capsule 

Repair  shouWer  capsule 

Reconstruct  shouWer  joint 

Reconstruct  shouWer  joint .. 

Revision  of  coflartione  

Revision  of  collartx)ne  

Reinforce  clavKle 

Reinforce  shouWer  bones 

Treat  clavicle  fracture  

Treat  clavicle  fracture  

Repair  clavk:le  fracture 1 

Treat  clavicle  dislocation  


RVUs  2 


All  ftumeric  OPT  HCPCS  CopyrigM  1994  American  Medical  Associabon 
'» Indicates  RVUs  are  not  used  lor  Medicare  payment. 
>•  Indicates  reduction  01  Practice  Expense  HVUs  «  a  resutt  of  OBRA  1 993 


2.68 
7J0 
8.39 
6.40 
224 
4.01 
2.34 
7.12 
14.65 
5.63 
521 
7.74 
5.56 
8.13 
6.65 
6.90 
7.10 
6.43 
8.54 
7.34 
7.80 
9.58 
8.00 
627 
624 
8.71 
7JB2 
7.44 
8.61 
6.78 
9.00 
11.05 
11.39 
13.31 
16.62 
16.64 
1M 
6.88 
10.59 
1.00 

12.42 

1523 

12.96 
7.97 

10.33 

11.90 

12.69 
9.51 

12.60 
9.56 

10.08 

12.85 

13.82 

14.66 

14.62 

15.14 

13.65 

16.12 

16.09 

10.56 

12.68 

11.31 

13.63 
1.95 

3.54 

7.01 

2.03 


Practtoe 
expense 
RVUs  3 


0.50 
622 
9.27 
6.91 
0.66 
1.18 
1.68 
3.54 
7.38 
•720 
•6.68 
•9.91 
4.75 
9.59 
4.61 
8.49 
7.05 
4.16 
8.13 
523 
6.64 
8.80 
7.64 
4.81 
5.16 
8.55 
4.30 
6.57 
8.83 
6.07 
8.91 
9.17 
9.01 
12.05 
18.13 
15.02 
0.55 
226 
9.72 
0.52 
11.13 
13.97 
9.84 
7.49 
9.41 
10.94 
13.37 
5.18 
14.68 
7.34 
7.17 
12.75 
15.56 
14.07 
15.13 
14.15 
16.53 
16.76 
•23.33 
6.59 
11.35 
9.98 
12.70 
1.65 
2.57 
6.93 
1.38 


Mat- 

practne 

RVUs 


0.05 

1.04 

1.47 

1.18 

0.09 

0.10 

029 

0.65 

1.38 

124 

121 

1.73 

0.80 

1.60 

0.74 

127 

1.14 

0.73 

1.33 

1.01 

1.01 

1.37 

125 

0.78 

0.73 

121 

0.67 

1.13 

1.48 

0.98 

1.45 

126 

1.41 

2.03 

1.19 

2.30 

0.07 

0.38 

1.57 

0.05 

1.84 

2.34 

1.68 

0.99 

1.58 

1.75 

2.16 

0.83 

2.34 

1.19 

1.17 

2.04 

2.50 

224 

2.48 

227 

2.67 

2.65 

4.89 

1.02 

1.87 

0.80 

2.11 

021 

0.38 

1.12 

0.19 


Total 


324 
15.06 
19.13 
14.49 
2.99 
5.29 
4.31 
11.31 
23.41 
14.07 
13.10 
19.38 
11.11 
19.32 
12.00 
18.66 
1529 
11.32 
18.00 
13.58 
15.45 
19.75 
16.89 
11.86 
12.13 
18.47 
12.79 
15.14 
18.92 
13.83 
19.36 
21.48 
21.81 
27.39 
35.94 
33.96 
2.42 
9.53 
21.88 
1.57 
25.39 
31.54 
24.48 
16.45 
21.32 
24.59 
2822 
15.52 
29.62 
18.09 
18.42 
27.64 
31.88 
30.97 
3223 
31.56 
32.85 
35.53 
44.31 
18.17 
25.90 
22.09 
28.44 
3.81 
6.49 
15.06 
3.60 


Gtobal 
period 


010 

090 

090 

090 

010 

090 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

010 

090 

090 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
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ADDENDUM  B.— RELATIVE  VALUE    JNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


HCPCS' 


23525 
23530 
23532 
23540 
23545 
23550 
23552 
23570 
23575 
23585 
23600 
23605 
23615 
23616 
23620 
23625 
23630 
23650 
23655 
23660 
23665 
23670 
23675 
23680 
23700 
23800 
23802 
23900 
23920 
23921 
23929 
23930 
23931 
23935 
24000 
24006 
24065 
24066 
24075 
24076 
24077 
24100 
24101 
24102 
24105 
24110 
24115 
24116 
24120 
24125 
24126 
24130 
24134 
24136 
24138 
24140 
24145 
24147 
24150 
24151 
24152 
24153 
24155 
24160 
24164 
24200 
24201 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

I 


Descriptio 


Treat  davide  dislocation  .... 
Repair  clavicle  dislocation  .. 
Repair  davide  dislocation  .. 
Treat  davide  dislocation  .... 
Treat  davide  dislocation  .... 
Repair  clavicle  dislocation  .. 
Repair  clavicle  dislocation  .. 
Treat  shouidert)lade  fracture 
Treat  shouldert>lade  fracture 

Repair  scapula  fracture  

Treat  humerus  fracture 

Treat  humerus  fracture 

Repair  hun)erus  fracture  ..... 

Repair  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Repair  humerus  fracture 

Treat  shoulder  dislocation  .. 
Treat  shoulder  dislocation  .. 
Repair  shoulder  dislocation 
Treat  dislocation/fracture  .... 
Repair  dislocation/fracture  .. 
Treat  dislocation/fracture  .... 
Repair  dislocation/fracture  .. 

Fixation  of  shoulder  

Fusion  of  shoulder  joint  

Fusion  of  shoulder  joint  

Amputation  of  arm  &  girdle  . 
Amputation  at  shoulder  joint 
Amputation  follow-up  surgeri 
Shoulder  surgery  procedure 

Drainage  of  arm  lesion  

Drainage  of  arm  bursa 

Drain  arm/eltxMv  tx>ne  lesior 
Exploratory  eltx>w  surgery 

Release  eltww  joint  

Biopsy  arm/elbow  soft  tissue 
Biopsy  arm/elbow  soft  tissue 
Remove  arm/elbow  lesion  .. .. 
Remove  arrrVelbow  lesion 
Remove  tumor  of  amVeltJOW 
Biopsy  elbow  joint  lining  ... 
Expiore/lreat  eltx>w  joint  ... 
Remove  ellxiw  joint  lining  . 
Renwval  of  elbow  txjrsa  ... 
Renxjve  humerus  lesion  ... 
Remove/graft  bone  lesion  . 
Remove/graft  bone  lesion  . 

Remove  elbow  lesion  

Remove/graft  bone  lesion  . 
Renxjve/graft  bone  lesion  . 
Removal  of  head  of  radius 
Removal  of  arm  txxie  lesion 
Remove  radius  bone  lesion 
Remove  elbow  tx>ne  lesion 
Partial  renx)val  of  arm  bone 

Partial  removal  of  radius 

Partial  removal  of  eltww 

Extensive  humerus  surgery 
Extensive  humerus  surgery 
Extensive  radius  surgery  .... 
Extensive  radius  surgery  .... 

Removal  of  elbow  joint  

Remove  elbow  joint  implant 
Renwve  radius  head  impian 
Removal  of  arm  foreign  botf 
Removal  of  arm  foreign  bodt 
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'  All  nunenc  OPT  HCPCS  Copyfighl  1994  Amefican  Medici  Assocwlion 

'  •  Indicates  RVUs  are  noi  uMd  for  Medicare  payment 

>  •  Indcates  red-jction  o(  Practce  E«pense  RVUs  as  a  resull  of  OeRA  1993. 


Work 
RVUs  2 


3.40 
7.02 
7.59 
2.10 
3.07 
6.65 
7.83 
2.10 
3.88 
8.41 
2.75 
4.56 
8.38 
19.88 
2.25 
3.64 
6.89 
3.24 
4.26 
7.09 
4.16 
7.44 
5.60 
9.44 
2.47 
13.32 
14.67 
18.40 
13.60 
5.03 
0.00 
2.78 
1.63 
5.56 
5.32 
8.70 
2.03 
4.95 
3.79 
6.01 
11.18 
4.67 
5.84 
7.57 
3.43 
7.08 
8.88 
11.13 
6.36 
7.40 
7.76 
5.96 
8.98 
7.33 
7.36 
8.56 
7.12 
7.00 
12.43 
14.65 
9.51 
10.96 
11.11 
7.43 
5.79 
1.71 
4.30 


Practice 
expense 
RVUs  3 


1.98 

6.58 

7.23 

1.55 

1.98 

•8.51 

7.29 

1.70 

2.75 

7.70 

2.90 

4.76 

•10.72 

22.32 

•2.88 

3.82 

8.82 

2.10 

2.93 

9.07 

3.35 

•9.52 

3.93 

•12.09 

2.09 

16.35 

14.07 

12.57 

13.85 

4.27 

0.00 

1.61 

0.75 

4.69 

•7.10 

7.14 

0.79 

2.71 

1.98 

3.68 

9.79 

4.23 

•7.47 

•9.68 

3.77 

7.69 

7.68 

9.72 

6.02 

5.79 

7.40 

6.72 

8.69 

8.78 

6.39 

8.77 

6.38 

6.61 

14.08 

13.83 

6.80 

10.44 

10.75 

4.84 

5.53 

0.56 

3.06 


Mal- 
practice 
RVUs 


0.27 
0.91 
1.19 
0.19 
0.29 
1.46 
1.17 
0.25 
0.43 
1.29 
0.43 
0.76 
1.78 
3.54 
0.46 
0.60 
1.40 
0.24 
0.44 
1.40 
0.51 
1.85 
0.61 
2.13 
0.34 
2.63 
2.24 
2.40 
2.54 
0.74 
0.00 
0.24 
0.11 
0.78 
1.44 
1.17 
0.10 
0.41 
0.35 
0.67 
1.87 
0.69 
1.41 
1.81 
0.63 
^22 
1.33 
1.47 
0.98 
0.61 
1.21 
1.08 
1.24 
0.92 
1.06 
1.45 
1.03 
1.08 
2.24 
2.11 
1.16 
1.71 
1.72 
0.80 
0.90 
0.06 
0.49 


Total 


5.65 

14.51 

16.01 

3.84 

5.34 

16.62 

16.29 

4.05 

7.06 

17.40 

6.08 

10.08 

20.88 

45.74 

5.59 

8.06 

17.11 

5.58 

7.63 

17.56 

8.02 

18.81 

10.14 

23.66 

4.90 

32.30 

30.98 

33.37 

29.99 

10.04 

0.00 

4.63 

2.49 

11.03 

13.86 

17.01 

2.92 

8.07 

6.12 

10.36 

22.84 

9.59 

14.72 

19.06 

7.83 

15.99 

17.89 

22.32 

13.36 

13.80 

16.37 

13.76 

18.91 

17.03 

14.81 

18.78 

14.53 

14.69 

28.75 

30.59 

17.47 

23.11 

23.58 

13.07 

12.22 

2.33 

7.85 


Global 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 


Update 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 

8 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

8 

s 

8 

s- 
s 
s 

8 
8 
S 
S 
8 
8 
8 
8 
8 
8 
8 
8 
S 
8 
S 
8 
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HCPCS 1 


24220 

24301 

24305 

24310 

24320 

24330 

24331 

24340 

24342 

24350 

24351 

24352 

24354 

24356 

24360 

24361 

24362 

24363 

24365 

24366 

24400 

24410 

24420 

24430 

24435 

24470 

24495 

24498 

24500 

24505 

24515 

24516 

24530 

24535 

24538 

24545 

24546 

24560 

24565 

24566 

24575 

24576 

24577 

24579 

24582 

24586 

24587 

24600 

24605 

24615 

24620 

24635 

24640 

24650 

24655 

24665 

24666 

24670 

24675 

24685 

24800 

24802 

24900 

24920 

24925 

24930 

24931 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Injection  for  eltx>w  x-ray  

Muscle/tendon  transfer 

Arm  tendon  lengthening  

Revision  of  arm  tendon  

Re(»ir  of  arm  tendon „„. 

Revision  of  arm  muscles  

Revision  of  arm  muscles  ....... 

Repair  of  biceps  tendon  

Repair  of  ruptured  tendon  

Repair  of  tennis  eltxjw 

Repair  of  tennis  eltx)w 

Repair  of  tennis  eltMw 

Repair  of  tennis  eltxjw 

Revision  of  tennis  elbow 

Reconstruct  elbow  joint 

Reconstruct  eltxjw  joint  „ 

Reconstruct  elbow  joint  

Replace  elbow  joint 

Reconstruct  head  of  radius  .... 

Reconstruct  head  of  radius  .... 

Revision  of  humerus 

Revision  of  humerus  

Revision  of  humerus 

Repair  of  humerus  

Repair  humerus  with  graft  

Revision  of  elbow  joint 

Decompression  of  forearm  . 

Reinforce  humerus i.. 

Treat  humerus  fracture _. 

Treat  tuimerus  fracture  

Repair  humerus  fracture 

Repair  humerus  fracture _. 

Treat  humerus  fracture  

Treat  humerus  fracture  _. 

Treat  humerus  fracture  

Repair  humerus  fracture 

Repair  humerus  fracture  ......... 

Treat  humerus  fracture  

Treat  humerus  fracture 

Treat  humerus  fracture  „. 

Repair  humerus  fracture  .......... 

Treat  humerus  fracture  .....„„.., 

Treat  humerus  fracture 

Repair  humerus  fracture ., 

Treat  humerus  fracture 

Repair  etxm  fracture  

Repair  elbow  fracture  

Treat  elttow  dislocation 

Treat  elt)ow  dislocation 

Repair  elbow  dislocation „„ 

Treat  elbow  fracture 

Repair  etoow  fracture  

Treat  etoow  dteiocation 

Treat  radhjs  fracture 

Treat  radius  fracture  

Repair  radius  fracture 

Repair  radius  fracture 

Treatment  of  ulna  fracture 

TreatmerU  of  ulna  fracture 

Repair  ulna  fracture 

Fusion  of  elbow  joint 

Fusion/gran  of  elbow  joint  

Amputation  of  upper  arm 

Amputation  of  upper  arm 

Amputation  folkm-up  surgery  .. 
Amputation  follow-up  surgery  .. 
Amputate  upper  arm  &  Implant 


Work 
RVUs  2 


All  numenc  OPT  HCPCS  CopyngM  1994  Amencan  Medical  Assooatxyi 
'  I  indeates  RVUs  are  not  used  tor  Medcare  payment 
» •  Indeates  redoctKxi  of  Practice  Enpense  RVUs  as  a  resutt  of  CBRA  1993. 


1.31 
9.78 
7.16 
5.72 
10.01 
9.18 
10.10 
7.58 
10.13 
5.05 
5.73 
6.14 
6.19 
639 
11.76 
13.50 
14.41 
17.66 
7.93 
8.67 
10.55 
14.28 
12.90 
12.26 
12.19 
6.32 
759 
11.30 
3.01 
4.83 
10.92 
10.92 
3.30 
6.51 
8.85 
9.65 
14.66 
2.62 
5.22 
7.17 
9.91 
2.66 
5.45 
10.85 
7.83 
14.37 
14.26 
4.08 
5.08 
8.76 
6.62 
12.42 
1.15 
2.01 
4.17 
7.69 
8.67 
2.39 
4.52 
8.34 
10.75 
12.79 
8.76 
8.69 
6.61 
9.40 
11.71 


Practice 
expense 
RVUs  3 


0.51 
7.90 
3.08 
2.95 
9.20 
8.74 
9.62 
7.00 
10.38 
4.23 
4.57 
5.69 
5.61 
7.28 

•15.05 
13.13 
13.14 

•22.61 
7.52 
11.05 
8.43 
14.04 
12.30 
14.66 

•15.61 
7.92 
5.75 
10.37 
2.54 
4.50 
9.65 
9.65 
2.73 
4.85 
7.98 
9.97 
9.97 
2.16 
3.45 
6.06 
7.79 
2.16 
4.00 
8.37 
6.62 

14.72 

13.72 
1.95 
2.29 
9.29 
3.78 

11.06 
1.01 
2.25 
3.01 
7.13 

10.27 
1J6 
3.51 
8.40 

10.59 

12.18 

7:68 

6.78 

6.27 

8.16 

11.17 


Mal- 
practice 
RVUs 


Total 


0.05 
1.2» 
0.29 
^0.48 
1.29 
1.43 
1.57 
1.13 
1.76 
0.69 
0.73 
0.93 
0.94 
1.18 
2.47 
2.00 
0.80 
4.13 
1.19 
1.80 
1.37 
2.06 
2.01 
2.34 
2.84 
1.30 
1.10 
1.62 
0.36 
0.71 
1.54 
1.54 
0.42 
0.78 
1.26 
1.59 
1.59 
0.30 
0.54 
0.96 
1.24 
0.33 
0.61 
1.35 
1.06 
^36 
2.17 
0.26 
0.37 
1.48 
0.57 
1.78 
0.08 
0.33 
0.45 
1.14 
1.60 
0.27 
0.54 
1.34 
1.55 
1.99 
1.39 
1.19 
0.75 
1.17 
1.84 


1.87 
18.91 
10.53 

9.15 
20.50 
19.35 
21.29 
15.71 
22.27 

9.97 
11.03 
12.76 
12.74 
14.85 
29.28 
28.63 
28.35 
44.40 
16.64 
21.52 
20.35 
30.38 
27.21 
29.26 
30.64 
17.54 
14.44 
23.29 

5.91 
10.04 
22.11 
22.11 

6.45 
12.14 
18.09 
21.21 
26.22 

5.08 

9.21 
14.19 
18.94 

5.15 

10.06 

20.57 

15.51 

31.45 

30.15 

6.29 

7.74 

19.53 

10.97 

25.26 

2.24 

4.59 

7.63 

15.96 

20.74 

4.61 

8.57 

18.06 

22.89 

26.96 

17.83 

16.66 

13.63 

18.73 

24.72 


Gk)bal 
period 


000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

0i90 

090 

090 

090 

090 

090 

090 

090 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


Update 


N 
8 
S 
S 
S 
8 
8 
S 
8 
8 
8 
8 
8 
8 
S 
8 
S 
8 
8 
S 
S 
8 
S 
S 
S 

s 

S 

s 

S 

8 

S 

S 

8 

S 

8 

8 

8 

S 

8 

S 

S 

S 

S 

8 

8 

S 

S 

8 

8 

8 

S 

S 

N 

8 

8 

S 

S 

S 

S 

8 

S 

S 

8 

S 

S 

S 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  lNFORMATiot+-Continued 


HCPCS' 


24936 

^4940 

24999 

25000 

2S006 

2S020 

25023 

25026 

25031 

25035 

25040 

2S065 

2S066 

25075 

25076 

25077 

25085 

25100 

25101 

25105 

25107 

25110 

25111 

25112 

25115 

25116 

25118 

25119 

25120 

25125 

25126 

25130 

25135 

25136 

25145 

25150 

25151 

25170 

25210 

25215 

25230 

25240 

25246 

25248 

25250 

25251 

25260 

25263 

25265 

25270 

25272 

25274 

25280 

25290 

25295 

25300 

25301 

25310 

25312 

25315 

25316 

25317 

25318 

25320 

25330 

25331 

25332 


MOO 


Status 


A 
C 
C 
A 
0 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 
D 
A 
A 
A 
A 


Descriplion 


Revision  of  amputation  . 

Revision  of  upper  arm 

Upper  amVelMw  surgery  . 
Incision  of  tendon  sheath  . 
Incision  of  tendon  sheath  . 
Decompression  of  forearm 
Decompression  of  forearm 
Drainege  of  forearm  lesion 
Drainage  of  forearm  bursa 
Treat  foreamn  bone  lesion  ... 

ExploreAreal  wiist  joint 

Biopsy  forearm  soft  tissues  .. 
Biopsy  forearm  soft  tissues  .. 
Removal  of  forearm  lesion  ... 
Removal  of  forearm  lesion ... 
Remove  tumor,  forearm^wist 

Incision  of  wrist  capsule 

Biop^  of  wrist  joint 

ExpioreAreat  wrist  joint  .._..... 

Remove  wrist  joint  Hning 

Remove  wrist  joint  cartilage  . 
Remove  wrist  tendon  lesion  . 
Remove  wrist  tendon  lesion  . 
Reremove  wrist  tendon  lesion 
Remove  wrist/forearm  lesion 
Remove  wrist^forearm  lesion 
Excise  vyrist  terxlon  sheath  ... 

Parliai  removal  of  ulna 

Removal  of  forearm  lesion .... 
Remove/graft  forearm  lesion 
Remove/graft  forearm  lesion 

Renxival  of  wrist  lesion 

Remove  &  graft  wrist  lesion .. . 
Remove  &  graft  wrist  lesion .. . 
Remove  forearm  bone  lesion 

Partial  removal  of  ulna 

Partial  removal  of  radius 

Extensive  forearm  surgery 

Removal  of  wrist  bone  . 

Removal  of  wrist  bones 

Partial  removal  of  radius  ... 

Partial  removal  of  ulna 

Injection  for  wrist  x-ray 

Remove  forearm  foreign  lx)d) 
Removal  of  wrist  prosthesis .. . 
Removal  of  wrist  prosttiesis  .. .. 
Repair  forearm  terxJon/musck 
Repair  forearm  tendon/musck 
Repek  forearm  tandon/musd* 
Repair  forearm  tendorVmuscM 
Repair  forearm  tendon/musch 
Repair  forearm  terxlon/musch 
Revise  wrist/forearm  terKlon  . .. 
Incise  wrist/forearm  tendon  .. ., 
Release  wrist/forearm  tendon 
Fusion  of  terxJons  at  wrist  ... 
Fusion  of  tendons  at  wrist  ... 
Transplant  forearm  terxlon  .. 
Transplant  forearm  tendon  .. 
Revise  palsy  hand  tendon<s) 
Revise  palsy  hand  tendor^s) 
Revise  hand  contracture  ....„ 

Revise  hand  contracture  . 

Repair/revise  wrist  joint 

Revise  wrist  joint ....._.........«. 

Revise  wrist  joint 

Revise  wrist  joint 


'  All  nunenc  OPT  HCPCS  Copyngw  19W  American  Medical  Association 

'*  Indcate*  RVUt  are  noi  used  tar  Medicare  payment 

> '  indcates  raduclion  of  Practice  Expense  RVUs  as  a  resuH  of  OBRA  )993 
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Worit 
RVUs2 


14.37 
0.00 
0.00 
3.20 
0.00 
5.55 

11.80 
4.88 
3.90 
6.83 
6.61 
2.39 
3.87 
3.61 
4.77 
9.25 
5.13 
3.66 
4.43 
5.56 
5.89 
3.79 
3.24 
4.38 
6.26 
6.44 
4.11 
5.64 
5.70 
7.06 
7.13 
5.08 
6.58 
5.68 
5.97 
6.56 
6.86 

10.45 
5.55 
7.40 
4.86 
4.91 
1.45 
4.96 
6.31 
9.08 
7.33 
7.37 
9.54 
5.71 
6.75 
8.44 
6.82 
5.03 
6.26 
8.46 
8.09 
7.68 
9.08 
9.45 

11.49 
0.00 
0.00 
9.89 

ia85 

12.60 

10.83 


Practice 
expense 
RVUs  3 


13.70 
0.00 
0.00 
3.94 
0.00 
4.35 
5.44 
2.06 
0.66 
6.30 
5.69 
0.75 
1.54 
2.19 
3.77 
a48 
4.62 

•4.69 
5.61 

•7.11 
5.28 
2.80 
3.22 
3.72 
7.14 
8.17 

•5.26 

•7.22 
6.53 
6.84 
6.80 
4.21 
5.46 
4.74 
5.95 
6.67 
5.75 
9.79 
4.88 
8.68 
5.57 
5.30 
0.50 
2.18 
5.63 
8.25 
4.61 
5.77 
7.93 
3.36 
3.44 
6.62 
4.22 
2.47 
3.05 
7.36 
6.77 
7.14 
7.63 
8.06 

10.58 
OJOO 
0.00 
8.60 
9.23 

14.66 
9.98 


Mal- 
practice 
RVUs 


2.24 
0.00 
0.00 
0.62 
0.00 
0.77 
0.94 
0.36 
0.09 
1.01 
0.90 
0.09 
0.22 
0.37 
0.67 
1.67 
a71 
0.79 
OM 
1.19 
0.89 
0.46 
0.56 
0.66 
1.23 
1.38 
1.02 
1.32 
1.14 
1.04 
1.12 
0.67 
0.97 
0J6 
0.75 
1.12 
1.02 
1.51 
0.80 
1.42 
0.85 
0.86 
0.06 
0.37 
0.91 
1.39 
0.78 
1.03 
1.41 
0.56 
0.54 
1.13 
0.69 
0.41 
0.52 
1.19 
1.18 
1.17 
1J1 
1.34 
1.78 
0.00 
0.00 
1.45 
1.50 
2.40 
1.61 


Total 


30.31 
0.00 
0.00 
7.76 
0.00 

10.67 

iai8 

7.30 

4.65 

14.14 

13.20 

3.23 

5.63 

6.17 

9.21 

19.40 

10.46 

9.14 

11.02 

13.86 

12.06 

7.05 

7.01 

8.76 

14.63 

15.99 

10.39 

14.18 

13.37 

14.94 

15.05 

9.96 

13.01 

11.27 

12.67 

14.35 

13.63 

21.75 

11.23 

17.50 

11.28 

11.07 

2.00 

7.51 

12.85 

18.72 

12.72 

14.17 

18.88 

9.62 

10.73 

16.19 

11.73 

7.91 

9.83 

17.01 

16.04 

15.99 

18.02 

18.85 

23.85 

0.00 

0.00 

19.94 

21.58 

29.66 

22.42 


Global 
period 


090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


HCPCS' 


Update 


S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

8 

s 
s 
s 
s 
s 
s 
s 

N 

s 
s 
s 

8 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

8 

s 
s 

8 
8 
8 
8 
8 
S 
S 


25335 

25337 

25350 

25355 

25360 

25365 

25370 

25375 

25390 

25391 

25392 

25393 

25400 

25405 

25415 

25420 

25425 

25426 

25440 

25441 

25442 

25443 

25444 

25445 

25446 

25447 

25449 

25450 

25455 

25490 

25491 

25492 

25500 

25506 

25515 

25520 

25625 

25526 

25630 

25535 

25545 

25560 

25565 

25574 

25575 

25600 

25605 

25611 

25620 

25622 

25624 

25628 

25630 

25635 

25645 

25650 

25660 

25670 

25675 

25676 

25680 

25685 

25690 

25695 

25800 

25805 

25810 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Realignment  of  hand  

Reconstruct  ulna/radioulnar 

Revision  of  radius 

Revision  of  radius 

Revision  of  ulna 

Revise  radius  &  ulna  

Revise  radius  or  ulna 

Revise  radius  &  ulna  .„..„.... 

Shorten  radius/ulna 

Lengthen  radius/ulna  

Shorten  radius  &  ulna 

Lengthen  radius  &  ulna  

Repair  radius  or  ulna  „ 

Repair/graft  radius  or  ulna  ... 

Repair  radius  &  ulna 

Repair/graft  radius  &  ulna  .... 

Repair/graft  radius  or  ulna  ... 

Repair/graft  radius  &  ulna  ...... 

Repair/graft  wrist  bone 

Reconstruct  wrist  joint 

Reconstruct  wrist  joint 

Reconstruct  wrist  joint ., 

Reconstruct  wrist  joint 

Reconstruct  wrist  joint 

Wrist  replacemem 

Repair  wrist  joint(s) 

Remove  wrist  joint  implant .... 

Revision  of  wrist  joint 

Revision  of  wrist  joint 

Reinforce  radius 

Reinforce  ulna 

Reinforce  radius  and  ulna  .... 

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Repair  fracture  of  radius 

Repair  fracture  of  radius 

Repair  fracture  of  radius 

Repair  fracture  of  radius 

Treat  fracture  of  ulna  

Treat  fracture  of  ulna 

Repair  fracture  of  ulna , 

Treat  fracture  radius  &  ulna  ... 
Treat  fracture  radius  &  ulna  ... 
Treat  fracture  radius  &  ulna  ... 
Repair  fracture  radius/ulna  .... 

Treat  fracture  radius/ulna  

Treat  fracture  radius/ulna  

Repair  fracture  radius/ulna  

Repair  fracture  radius/ulna  .... 

Treat  wrist  bone  fracture  

Treat  wrist  bone  fracture  

Repair  wrist  bone  fracture  

Treat  wrist  bor>e  fracture  

Treat  wrist  bone  fracture  

Repair  wrist  txjne  fracture  

Repair  wrist  bone  fracture  . 

Treat  wrist  dislocation 

Repair  wrist  dislocation „. 

Treat  wrist  (Sslocation 

Repair  wrist  dislocation 

Treat  wrist  fracture „, 

Repair  wrist  fracture 

Treat  wrist  dislocation 

Repair  wrist  dislocation 

Fusion  of  wrist  joint 

Fusion/graft  of  wrist  joint  

Fusion/graft  of  wrist  joint  „ 


..?U{« 


Work 
RVUs  2 


'  Ail  numeric  CPT  HCPCS  Copyngm  1994  Amencan  Me«cai  Associal«n 

»f  Indicates  RVUs  are  no)  used  lor  Medicare  payment. 

»•  Indicates  reduction  o(  Practice  Expense  RVUs  as  a  result  ol  OBRA  1990 


12.11 
9.10 
823 
9.55 
7.88 
11.63 
12.34 
1227 
9.85 
12.75 
13.05 
14.90 
10.30 
13.48 
12:64 
15.34 
12.44 
14.92 
9.95 
12.26 
10.34 
9.88 
10.64 
9.27 
15.52 
9.86 
13.78 
7.67 
9.15 
9.12 
9.54 
11.75 
2.30 
4.96 
8.63 
6.01 
11.69 
12.43 
1.94 
4.91 
8.35 
2.29 
5.29 
6.03 
9.47 
2.48 
5.36 
7.11 
8.15 
2.43 
4.28 
7.81 
2.73 
4.16 
6.85 
2.87 
4.53 
7.52 
4.44 
7.55 
5.63 
9.23 
5.16 
7.94 
9.21 
0.57 
9.79 


Practice 
expense 
RVUs  3 


11.41 
8.60 
7.61 
9.12 
6.41 
10.31 
11.76 
13.38 
8.82 
11.25 
12.44 
14.21 
10.78 
12.42 
11.42 
14.70 
12.02 
11.72 
9.05 
11.36 
7.06 
9.38 
10.14 
10.36 
•19.86 
9.65 
7.84 
7.31 
8.71 
8.69 
9.10 
11.20 
2.33 
3.57 
7.63 
5.74 
11.15 
11.86 
2.44 
3.57 
758 
2.27 
4.66 
•8.37 
10.70 
2.84 
3.95 
6.01 
7.13 
2.28 
3.67 
7.13 
2.19 
3.36 
6.68 
2.66 
1.82 
7.08 
2.28 
7.32 
2.44 
8.79 
4.89 
7.04 
10.94 
12.85 
•12.53 


Mal- 
practice 
RVUs 


1.56 

1.45 

1.26 

1.49 

0.99 

1.57 

1.92 

0.87 

1.50 

1.93 

2.04 

2.32 

1.75 

2.02 

1.92 

2.28 

1.87 

2.13 

1.50 

1.89 

1.22 

1.52 

1.66 

1.72 

3.49 

1.56 

1.16 

1.19 

1.42 

1.42 

1.49 

1.84 

0.29 

0.51 

1.22 

0.94 

1.83 

1.94 

0.35 

0.54 

1.20 

0.27 

0.70 

1.73 

1.73. 

0.42 

0.61 

0.97 

1.14 

0.33 

0.57 

1.16 

0.30 

0.50 

0.95 

0.36 

0.26 

1.12 

0.34 

1.11 

0.36 

1.44 

0.73 

1.17 

1.80 

2.09 

2.06 


Total 


25.08 
19.15 
17.10 
20.16 
15.28 
23.51 
26.02 
26.52 
20.17 
25.93 
27.53 
31.43 
22.83 
27.92 
25.98 
32.32 
26.33 
28.77 
20.50 
25.51 
18.62 
20.78 
22.44 
21.35 
38.87 
21.07 
22.78 
16.17 
19.28 
19.23 
20.13 
24.79 
4.92 
9.04 
17.48 
12.69 
24.67 

26.22 

4.73 

9.02 

17.13 

4.83 

10.65 

16.13 

21.90 
5.74 
9.92 

14.09 

16.42 
5.04 
8.52 

16.10 
5.22 
8.02 

14.48 
5.89 
6.61 

15.72 
7.06 

15.98 
8.43 

19.46 

10.78 

16.15 

21.95 

25.51 

24.38 


Global 
period 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


Update 


S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

8 

8 

S 

8 

S 

S 

8 

8 

S 

8 

S 

8 

8 

8 

8 

8 

8 

8 

8 

8 

S 

S 

S 

S 

8 

S 

8 

S 

8 

S 

8 

8 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 
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Addendum  B.— Relative  Value  Inits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


25820 

25825 

25830 

25900 

25905 

25907 

25909 

25915 

25920 

25922 

25924 

25927 

25929 

25931 

25999 

26010 

26011 

26020 

26025 

26030 

26034 

26035 

26037 

26040 

26045 

26055 

26060 

26070 

26075 

26080 

26100 

26105 

26110 

26115 

26116 

26117 

26121 

26123 

26125 

26130 

26135 

26140 

26145 

26160 

26170 

26180 

26200 

26205 

26210 

26215 

26230 

26235 

26236 

26250 

26255 

26260 

26261 

26262 

26320 

26350 

26352 

26356 

26357 

26358 

26370 

26372 

26373 


MOO 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Deschptioi 


Fusion  Of  hand  t)ones 

Fusion  hand  bones  with  gratf . 

Fusion  radioulnar  jnt/ulna  ...4- 

Amputation  of  forearm 

Amputation  of  forearm 

Amisutation  foHow-up  surgery 
Amputation  follow-up  surgery 

Amputation  of  forearm 

Amputate  hand  at  wrist  .... 
Amputate  hand  at  wrist .... 
Amjxitation  foHow-up  surgery 

AmfXJtation  of  hand  

Anputation  follow-up  surgery 
Amputation  foltow-up  surgery 
Forearm  or  wrist  surgery  . 
Drainage  of  finger  abscess  .1., 
Drainage  of  finger  abscess  .4... 
Drain  hand  terxton  sheath 
Drainage  of  pabn  bursa  .... 
Drainage  of  palm  bursa(s) 

Treat  hand  borw  lesion 

Decompress  fingers/hand  . 
Decompress  fingers/hand  . 
Release  palm  contracture  . 
Release  palm  contracture  . 
Incise  finger  tendon  sheath  4-< 

Inciston  of  linger  tendon  

Explore/lreat  hand  joint 

Explore/treat  finger  joint 

Explore/treat  finger  joint 

Biopsy  harKi  joint  lining 

Biopsy  finger  joint  lining 

Bioissy  finger  joint  lining 

Removal  of  hand  lesion 

RenK)val  of  hand  lesion 

Remove  tumor,  hand/finger 
Release  palm  contracture  ... 
Release  palm  contracture  ... 
Release  pabn  contracture  ... 

Remove  wrist  joint  lining 

Revise  finger  joint,  each 

Revise  finger  joint,  each 

Tendon  excision,  palm/finger .. 
Remove  tendon  sheath  lesiop 
Renxwal  of  palm  tendon,  eafh 
Removal  of  finger  terxJon  . 
Remove  hand  twne  lesion 
Remove/graft  bone  lesion  . 
Removal  of  finger  lesion  ... 
Remove/graft  finger  lesion  ..!., 
Partial  removal  of  hand  bont 
Partial  removal,  finger  bone 
Partial  removal,  finger  twne 
Extensive  hand  surgery  .. 
Extensive  hand  surgery  .. 
Extensive  finger  surgery  . 
Extensive  finger  surgery  . 
Partial  removal  of  finger  . 
Renrwval  of  implant  from  har^ 
Repair  finger/hand  tendon 
nepair/graft  hand  tendon  .. 
Repair  finger/hand  tendon 
Repair  finger/hand  tendon 
Repair/graft  hand  tendon  .. 
Repair  finger/hand  tendon 
Repair/graft  hand  tendon  .. 
Repair  finger/hand  tendon 


All  numeric  CPT  HCPCS  Copynght  1994  Amencan  Medical  Associalion. 
'  •  tnOica\ei  RVUs  are  not  used  lor  Medicare  payment 
' '  Irdica'es  reduc^on  of  Practice  Enpense  RVUs  as  a  result  ol  08RA  1993. 


Wor1( 
RVUs  2 


7.14 
8.60 
9.10 
8.15 
8.40 
7.27 
8.37 

16.61 
8.09 
6.96 
7.87 
857 
7.13 
7.35 
0.00 
1.49 
2.14 
4.01 
4.32 
5.36 
5.59 
8.38 
6.68 
3.09 
5.27 
2.56 
2.71 
3.34 
3.44 
3.78 
3.54 
3.58 
3.40 
3.68 
5.19 
8.24 
7.34 
8.64 
4.61 
5.13 
6.67 
5.88 
6.03 
3.00 
4.62 
5.00 
5.25 
7.24 
4.97 
6.81 
5.96 
5.82 
4.95 
7.26 

11.66 
6.74 
8.54 
5.41 
3.74 
5.76 
7.26 
7.05 
8.16 
8.69 
6.71 
8.27 
7.67 


Practice 
expense 
RVUs  3 


8.91 
•11.02 
8.60 
7.08 
7.11 
5.74 
5.55 
15.83 
7.00 
5.55 
750 
6.29 
4.74 
4.54 
0.00 
0.48 
1.54 
3.72 
4.51 
5.73 
423 
5.17 
6.37 
2.86 
4.83 
•3.28 
1.13 
2.76 
3.78 
3.14 
2.99 
4.17 
2.93 
2.01 
3.71 
5.07 
•9.40 
9.10 
2.62 
5.01 
4.86 
4.40 
4.71 
2.32 
2.83 
4.01 
4.48 
6.40 
3.90 
5.55 
4.26 
4.17 
3.86 
6.00 
8.94 
5.73 
7.70 
4.75 
3.54 
5.74 
6.60 
7.21 
6.58 
7.40 
6.71 
6.39 
6.85 


Mal- 
practice 
RVUs 


1.48 

1.99 

1.45 

1.31 

1.15 

1.00 

1.06 

2.59 

1.20 

1.02 

1.22 

1.22 

0.96 

0.90 

0.00 

0.05 

0.24 

0.63 

0.76 

0.98 

0.71 

0.86 

1.05 

0.49 

0.81 

0.56 

0.17 

0.42 

0.62 

0.51 

0,45 

0.67 

0.50 

0.34 

0.62 

0.91 

1.61 

1.53 

0.45 

0.86 

0.82 

0.75 

O.BO 

0.40 

0.45 

0.71 

0.72 

1.03 

0.64 

0.94 

0.69 

0.71 

0.66 

1.07 

1.54 

0.97 

1.31 

0.76 

0.57 

0.99 

1.10 

1.24 

1.19 

1.27 

1.13 

1.15 

1.11 


Total 


17.53 

21.61 

19.15 

16.54 

16.66 

14.01 

14.98 

35.03 

16.29 

13.53 

16.59 

15.78 

12.83 

12.79 

0.00 

2.02 

3.92 

8.36 

9.59 

12.07 

10.53 

14.41 

14.10 

6.44 

10.91 

6.40 

4.01 

6.52 

7.84 

7.43 

6.98 

8.42 

6.83 

6.03 

9.52 

14.22 

18.35 

19.27 

7.68 

11.00 

12.35 

11.03 

11.54 

5.72 

7.90 

9.72 

10.45 

14.67 

9.51 

13.30 

10.91 

10.70 

9.47 

14.33 

22.14 

13.44 

17.55 

10.92 

7.85 

12.49 

14.96 

15.50 

15.93 

17.36 

14.55 

15.81 

15.63 


Global 
period 


090 
090 
090 
090 
090 
090 
090 
09b 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Update 


HCPCS' 


S 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 

N 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


26390 

26392 

26410 

26412 

26415 

26416 

26418 

26420 

26426 

26428 

26432 

26433 

26434 

26437 

26440 

26442 

26445 

26449 

26450 

26455 

26460 

26471 

26474 

26476 

26477 

26478 

26479 

26480 

26483 

26485 

26489 

26490 

26492 

26494 

26496 

26497 

26498 

26499 

26500 

26502 

26504 

26508 

26510 

26516 

26517 

26518 

26520 

26525 

26527 

26530 

26531 

26535 

26536 

26340 

26541 

26542 

26545 

26548 

26550 

26552 

26555 

26557 

26558 

26559 

26560 

26561 

26562 
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MOD 


status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

C 

C 

A 

A 

A 


Description 


Revise  hand/finger  tendon 

Repair/graft  hand  tendon 

Repair  hand  tendon „... 

Repair/grafI  hand  tendon 

Excision,  hand/finger  tendort  .. 
Graft  hand  or  finger  terxJon  .... 

Repair  finger  tendon 

Repair/graft  finger  tendon 

Repair  finger/hand  tendon 

Repair/graft  finger  tendon 

Repair  finger  tendon 

Repair  finger  tendon 

Repair/graft  finger  tendon  ....... 

ReaBgnnient  of  tendons 

Release  palrrVfinger  tendon  .... 
Release  palm  &  finger  tendon 
Release  handffinger  tendon  ... 
Release  foreamVhand  tendon 

Incision  of  palm  tendon 

Incision  of  finger  tendon 

Incise  hand'finger  tendon 

Fusion  of  finger  tendons , 

Fusion  of  finger  tendons 

Tendon  lengthening , 

Tendon  shortening 

Lengthening  of  hand  tendon  .... 

Shortening  of  hand  tendon  . 

Transplant  hand  tendon 

Traneplant/graft  hand  tendon  .. 

Transjjlant  palm  tendon 

Transplant/gran  palm  tendon ... 

Revise  thumb  tendon 

Tendon  transfer  with  graft  

Hand  tendon/muscle  transfer  .. 

Revise  thumb  tendon 

Finger  tendon  transfer  

Finger  tendon  transfer 

Revision  of  finger 

Harxl  tendon  reconstruction  

Hand  tendon  reconstrucfion  ..„ 
Hand  tendon  reconstmction  .... 

Release  thumb  contracture  

Thumb  tendon  transfer  , 

Fusion  of  knuckle  joint , 

Fuskjn  of  knuckle  joints  

Fusion  of  knuckle  joints  

Release  knuckle  contracture  .... 

Release  finger  contracture  

Revise  wrist  joint 

Revise  knuckle  joint 

Revise  knuckle  with  implant  

Revise  finger  joint 

Revise/implant  finger  joint  

Repair  hand  joint  

Repair  hand  joint  with  graft  

Repair  hand  joint  with  graft  

Reconstruct  finger  joint 

Reconstruct  finger  joint 

Construct  thumb  replacement  .. 
Construct  thumb  replacement  .. 

Posilionat  change  of  finger 

Construct  finger  replacement  „. 

Added  finger  surgery  

Added  finger  surgery  

Repair  of  web  firiger  „_ 

Repair  of  web  finger 

Repair  of  web  finger  ^.. 


Work 
RVUs  2 


•  AM  numwic  CPT  HCPCS  CopyngW  1994  Amencan  Medical  Association 

»tlndicates  RVUs  are  not  used  tor  Medicare  payrnert. 

>•  mdicates  reduction  ot  Practice  Eipeose  RVUs  a»  a  result  of  OBRA  1963. 


8.73 
9.77 
4.37 
5.91 
8.05 
9.06 
4.02 
6.37 
5J6 
6.90 
3.87 
4.41 
5JB0 
5.53 
4.76 
6.10 
4.16 
6.38 
3.54 
3.51 
3.33 
5.55 
5.14 
5.00 
4.97 
5.62 
5.56 
6.49 
7.87 
7.28 
9.00 
7.99 
9.17 
8.05 
9.17 
9.15 
13.55 
8.56 
5.67 
6.74 
7.05 
5.61 
5.03 
6.75 
8.34 
8.53 
5.01 
5.04 
0.00 
6.38 
7.57 
4.95 
6.06 
6.03 
8.20 
6.38 
6.50 
7.61 
20.77 
0.00 
16.16 
0.00 
0.00 
0.00 
5.23 
10.50 
9.23 


Practwe 
expense 
RVUs  3 


7.95 
8.61 
3.29 
6.01 
6.75 
8.64 
3.58 
5.68 
6.31 
5.50 
3.15 
3.94 
4.95 
4.05 
3.57 
3.37 
3.25 
5.57 
2.28 
1.89 
1.72 
4.15 
4.61 
2.89 
3.99 
4.30 
5.29 
6.53 
8.50 
6.50 
3.40 
7.80 
8.75 
7.26 
8.73 
8.02 
11.78 
7.75 
3.49 
527 
6.72 
4.15 
4.15 
4.16 
7.07 
6.51 
4.48 
3.64 
0.00 
5.16 
6.65 
4.84 
7.21 
6.64 
8.94 
5.67 
5.27 
5.79 
19.81 
0.00 
15.41 
0.00 
0.00 
0.00 
4.65 
8.89 
10.97 


Mal- 
practice 
RVUs 


1.23 

1.26 

0.51 

0.97 

0.90 

1.41 

0.59 

0.96 

1.07 

1.00 

0J1 

0.66 

0.84 

0.68 

0.59 

0.59 

0.54 

0.96 

0.36 

0.33 

0.30 

0.67 

0.75 

0.27 

0.73 

0.72 

0.86 

1.11 

1.40 

1.06 

0.51 

1.28 

1.21 

153 

1.53 

1.38 

2.04 

155 

0.60 

0.95 

1.11 

0.72 

0.68 

0.67 

1.23 

152 

0.71 

0.62 

0.00 

0.85 

1.11 

0.58 

1.19 

1.12 

1.47 

0.97 

0.94 

1.00 

3.24 

0.00 

2.52 

0.00 

0.00 

0.00 

0.66 

1.56 

0.82 


Total 


17.91 
19.64 
8.17 
12.89 
15.70 
19.11 
8.19 
13.01 
1354 
13.40 
7.53 
9.01 
11.59 
1056 
8.92 
10.06 
7.95 
12.92 
6.18 
5.73 
5.35 
10.37 
10.50 
8.16 
9.69 
10.64 
11.71 
14.13 
17.77 
14.86 
12.91 
17.07 
19.13 
16.56 
19.43 
18.55 
27.37 
17.56 
9.76 
12.96 
14.88 
10.48 
9.86 
11.58 
16.64 
1656 
1050 
9.30 
0.00 
12.39 
15.33 
10.37 
14.46 
13.79 
18.61 
13.02 
12.71 
14.40 
43.82 
0.00 
34.09 
0.00 
0.00 
0.00 
10.54 
20.95 
21.02 


Globai 
period 


090 

090 

090 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


Update 
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ADDENDUM  B.— Relative  Value 


Jnits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


26565 
26567 


26580 

26585 

26587 

26590 

26591 

26593 

26596 

26597 

26600 

26605 

26607 

26606 

26615 

26641 

26645 

26650 

26665 

26670 

26675 

26676 

26685 

26686 

26700 

26705 

26706 

26715 

26720 

26725 

26727 

26735 

26740 

26742 

26746 

26750 

26755 

26756 

26765 

26770 

26775 

26776 

26785 

26820 

26841 

26842 

26843 

26844 

26850 

26852 

26860 

26861 

26862 

26863 

26910 

26951 

26952 

26989 

26990 

26991 

26992 

27000 

27001 

27003 

27005 

27006 


MOD 


Status 


A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 


Descriplio 


Correct  metacarpal  flaw 

Correct  finger  deformity 

Lengthen  metacarpal/finger 

Repair  hand  deformity 

Repair  finger  deformity 

Reconstruct  extra  finger  ..... 

Repair  finger  deformity  

Repair  muscles  of  hand 

Release  muscles  of  hand  .. 
Excision  constricting  tissue 
Release  of  scar  contracture 
Treat  metacarpal  fracture  .. 
Treat  metacarpal  fracture  .. 
Treat  metacarpal  fi'acture  .. 
Treat  metacarpal  fi'acture  .. 
Repair  metacarpal  fracture 

Treat  thumb  dislocation 

Treat  ItHjnib  fracture 

RepcUr  thumb  fracture 

Repair  thumb  fracture 

Treat  harxj  dislocation 

Treat  harxl  dislocation 

Pin  hand  dtelocation  

Repair  hand  dislocation 

Repair  hand  diskx»tion 

Treat  knuckle  dislocation  ... 
Treat  knuckle  diskx^atran  ... 

Pin  knuckle  diskx:ation 

Repair  knuckle  diskxation  . 
Treat  finger  fi'acture,  each  . 
Treat  finger  fracture,  each  . 
Treat  finger  fracture,  each  . 
Repair  finger  fracture,  each 
Treat  finger  fi-acture,  each  .. . 
Treat  finger  fracture,  each  . 
Repair  finger  fracture,  each 
Treat  fir)ger  fracture,  each  . 
Treat  firtger  fracture,  each  . 
Pin  finger  fracture,  each  .... 
Repair  finger  fracture,  each 

Treat  finger  dislocation 

Treat  finger  diskx»tion  

Pin  finger  disk>catx>n  

Repair  fir^ger  disk>cation  .... 

Thijmb  fuson  with  graft 

Fusion  of  thumb 

Thumb  fusion  with  graft 

Fuskxi  of  hand  joint 

FusiofVgraft  of  harxl  joint  ... 

Fusion  of  knuckle 

Fusion  of  knuckle  with  graft 

Fusk)n  of  finger  joint 

FuskMi  of  finger  joint,  addec 
FusiorVgraft  of  finger  joint  .. 

Fuse/graft  added  joint 

Amputate  metacarpal  bone 
Amfxitation  of  finger/thumb 
Amputatkm  of  finger/thumb 

HancVfinger  surgery  

Drainage  of  pelvis  lesion  .. 
Drainage  of  pelvis  bursa  ... 
Drainage  of  tx>ne  lesion  ... 

Incisk)n  of  tup  tendon  

lrx»sion  of  hip  tenckm  

Inctsmn  of  hip  tendon  

Incision  of  hip  tendon  

Incision  of  hip  tendons 


'  All  nutiefic  OPT  MCPCS  Copyngni  1994  Amencan  MeOca)  Association. 

■'  *  in&.catei  RVUs  are  not  used  for  Medore  payment 

'' morales  recKiclionot  Practice  E«pen«e  RVUs  as  a  result  of  OBRA  i993 


Work 
RVUs  2 


6.45 
6.53 
8.66 

15.81 

13.58 
0.00 

17.44 
2.90 
4.89 
8.64 
9.37 
1.81 
2.67 
5.12 
5.12 
5.18 
3.74 
4.23 
5.49 
7.14 
3.54 
4.44 
5.29 
6.54 
7.48 
3.54 
3.99 
4.92 
5.48 
1.56 
3.18 
4.92 
5.72 
1.81 
3.70 
5.55 
1.60 
2.97 
4.19 
4.04 
2.89 
3.51 
4.60 
4.08 
7.84 
6.79 
7.75 
7.21 
8.24 
6.57 
7.97 
4.49 
1.74 
7.06 
3.90 
7.18 
4.41 
6.02 
0.00 
6.76 
6.05 

13.97 
5.27 
7.70 
6.53 
9.00 
9.50 


Practice 
expense 
RVUs' 


5.82 
4.28 
8.45 
15.08 
12.96 
0.00 
16.63 
2.29 
4.12 
8.24 
8.02 
1.54 
2.29 
3.55 
3.55 
4.87 
1.11 
2.20 
4.01 
6.39 
0.96 
4.34 
4.86 
5.76 
6.31 
0.88 
1.78 
4.68 
4.13 
1.10 
1.54 
2.45 
3.73 
1.16 
1.98 
4.75 
0.83 
1.08 
1.90 
2.66 
0.76 
1.13 
2.08 
2.97 
6.65 
6.17 
8.58 
6.37 
7.35 
4.63 
5.72 
4.30 
•2.23 
5.16 
3.37 
5.16 
2.87 
4.00 
0.00 
3.10 
1.81 
6.38 
1.85 
2.34 
6.77 
3.37 
4.64 


Mal- 

practKe 

RVUs 


0.85 

0.67 

1.06 

2.47 

2.12 

0.00 

2.72 

0.39 

0.70 

1.35 

1.37 

0.22 

0.36 

0.57 

0.57 

0.80 

0.14 

0.33 

0.64 

1.09 

0.10 

0.60 

0.67 

0.91 

1.04 

0.10 

0.27 

0.75 

0.66 

0.15 

0.23 

0.38 

0.61 

0.16 

0.32 

0.80 

0.10 

0.15 

0.33 

0.45 

0.08 

0.17 

0.35 

0.48 

1.05 

1.00 

1.37 

1.10 

1.19 

0.76 

1.00 

0.68 

0.43 

0.85 

0.57 

0.93 

0.49 

0.69 

0.00 

0.51 

0.29 

1.05 

0.24 

0.38 

1.08 

0.54 

0.77 


Total 


13.12 

11.48 

18.17 

33.36 

28.65 

0.00 

36.79 

5.58 

9.71 

18.23 

18.76 

3.57 

5.32 

9.24 

9.24 

10.85 

4.99 

6.76 

10.14 

14.62 

4.60 

9.38 

10.82 

13.21 

14.83 

4.52 

6.04 

10.35 

10.27 

2.81 

4.95 

7.75 

10.06 

3.13 

6.00 

11.10 

2.53 

4.20 

6.42 

7.15 

3.73 

4.81 

7.03 

7.53 

15.54 

13.96 

17.70 

14.68 

16.78 

11.96 

14.69 

9.47 

4.40 

13.07 

7.84 

13.27 

7.77 

10.71 

0.00 

10.37 

8.15 

21.40 

7.36 

10.42 

14.38 

12.91 

14.91 


Gk)bal 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
ZZZ 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 


Update 
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s 


HCPCS' 


27025 
27030 
27033 
27035 
27040 
27041 
27047 
27048 
27049 
27050 
27052 
27054 
27060 
27062 
27065 
27066 
27067 
.   27070 
27071 
27075 
27076 
27077 
27078 
27079 
27080 
27086 
27087 
27090 
27091 
27093 
27095 
27097 
27098 
27100 
27105 
27110 
27111 
27120 
27122 
27125 
27130 
27132 
27134 
27137 
27138 
27140 
27146 
27147 
27151 
27156 
27158 
27161 
27165 
27170 
27175 
27176 
27177 
27178 
27179 
27181 
27185 
27187 
27193 
27194 
27200 
27202 
27215 
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ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


lncjsk)n  of  hip/thigh  fascia 

Drainage  of  hip  joint  

Exptoratkxi  of  hip  joint „.. 

Denervation  of  hip  joint 

Biopsy  of  soft  tissues 

Btopsy  of  soft  tissues 

Remove  hip/pehris  lesion 

Remove  hip/pelvis  lesion 

Remove  tumor,  hip/pelvis 

Biopsy  of  sacroiliac  joint 

Biopsy  of  hip  joint  

Removal  of  hip  joint  lining 

Removal  of  ischial  bursa  

Remove  fenxjr  teslon/bursa  ... 

Removal  of  hip  bone  lesion  ... 

Removal  of  hip  bone  lesion  ... 

Remove/graft  hip  tx>ne  leswn 

Partial  removal  of  hip  bone  ... 

Partial  removal  of  hip  bone  ... 

Extensive  hip  surgery  

Extensive  hip  surgery  

Extensive  hip  surgery 

Extensive  hip  surgery  _... 

Extensive  hip  surgery  

Removal  of  tail  bone , 

Remove  hip  foreign  body 

Remove  hip  foreign  body  

Removal  of  hip  prosthesis 

Removal  of  hip  prosthesis 

Irqectran  for  hip  x-ray ..„ 

Irijectkin  for  hip  x-ray  . . .... 

Revision  of  hip  tendon 

Transfer  terxJon  to  pefvis 

Transfer  of  atxJominal  muscle 

Transfer  of  spinal  muscle  

Transfer  of  ilk>psoas  muscle  ... 
Transfer  of  iliopsoas  muscle  ... 
Reconstruction  of  hip  socket  .. 
Reconstruction  of  hip  socket  .., 

Partial  hip  replacement , 

Total  hip  replacement 

Total  hip  replacement 

Revise  hip  joint  replacement  ... 
Revise  hip  joint  repiacenwnt  ... 
Revise  hip  joint  replacement  ... 

Transplant  of  femur  ridge  

Incision  of  tiip  bone  

Revision  of  hip  bone 

Incision  of  hip  tx>nes 

Reviskm  of  hip  bones 

Reviskjn  of  pelvis 

Incision  of  neck  of  femur 

Incisnn/fixatran  of  femur  ..„. 

Repair/graft  femur  head/neck  .. 

Treat  slipped  epiphysis 

Treat  siipiMd  epiphysis 

Repaw  slipped  epiphysis 

Repair  slipped  epiphysis 

Revise  heatVneek  of  femur 

Repair  slipped  epiphysis 

Revision  of  femur  epiphysis  

Reinforce  hip  bones 

Treat  pelvic  ring  fracture 

Treat  pelvic  ring  fracture 

Treat  tail  bone  fracture  

Repair  tail  bone  fracture 

I  Pelvk:  fracture(s)  treatment  
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'AH  numeric  OPT  HCPCS  CopyrigM  1994  Amencan  Medical  Assoaatlon. 

'•Indicates  RVUs  are  not  used  for  ttmtctn  payment. 

'■  Indicalas  reduction  of  Piaclice  E«pense  RVUs  as  a  resuH  of  06RA  1993. 


10.16 
12.09 
12.38 
15.72 
3.26 
9.36 
7.16 
5.70 
12.52 
3.73 
5.45 
7.60 
4.73 
4.74 
4.98 
9.17 
12.64 
9.58 
1053 
15.85 
17.93 
21.29 
11.86 
12.11 
5.63 
1.82 
8.01 
12.00 
20.48 
1.30 
1.50 
8.08 
8.08 
10.57 
11.26 
12.49 
11.44 
16.43 
13.56 
13.21 
18.68 
21.44 
24.54 
18.67 
18.93 
11.43 
13.72 
17.58 
18.58 
20.16 
18.10 
15.20 
16.20 
14.90 
7.24 
10.89 
13.76 
10.76 
11.69 
13.80 
8.30 
12.57 
4.64 
8.73 
1.76 
6.52 
9.39 


6.12 
11.42 
11.52 
11.86 
0.72 
2.67 
1.89 
4.33 
10.14 
•4.78 
•7.78 
•10.74 
3.93 
4.23 
5.59 
7.90 
11.63 
7.41 
8.50 
13.54 
16.37 
18.98 
9.20 
8.64 
4.78 
0.58 
3.62 
9.09 
19.81 
0.82 
0.93 
7.71 
7.71 
7.68 
5.89 
10.61 
11.63 
18.10 
•17.36 
•16.91 
•23.91 
•27.44 
•31.41 
•24.31 
•24.23 
11.05 
10.88 
16.97 
17.71 
18.32 
14.42 
14.31 
16.76 
16.41 
1.18 
10.39 
12.39 
10.46 
11.15 
13.14 
2.77 
•16.09 
2.41 
3.90 
1.49 
6.15 
•12.02 


Mal- 
practice 
RVUs 


1.02 

1.86 

1.85 

2.21 

0.11 

0.44 

0.32 

0.82 

1.87 

0.90 

1.59 

2.26 

0.68 

0.70 

0.90 

1.30 

1.93 

1.21 

1.45 

2.32 

2.61 

3.24 

1.67 

1.66 

0.87 

0.07 

0.60 

1.46 

3.16 

0.11 

0.13 

1.26 

1.26 

1.42 

1.36 

1.86 

1.65 

2.95 

2.94 

3.01 

4.58 

5.09 

5.96 

4.82 

4.58 
1.71 

1.35 

2.76 

2.90 

3.08 

2.64 

2.31 

2.63 

2.65 

0.18 

1.70 

2.05 

1.55 

1.83 

2.16 

0.87 

2.76 

0.39 

0.50 

0.17 

0.89 

2.33 


Total 


17.30 
25.37 
25.75 
29.79 
4.09 
12.47 
9.37 
10.85 
24.53 
9.41 
14.82 
20.60 
9.34 
9.67 
11.47 
18.37 
26.20 
18.20 
20.18 
31.71 
36.91 
43.51 
22.73 
22.41 
11.28 
2.47 
12.23 
22.55 
43.45 
2.23 
2.56 
17.05 
17.05 
19.67 
18.51 
24.96 
24.72 
37.48 
33.86 
33.13 
47.17 
53.97 
61.91 
47.80 
47.74 
24.19 
25.95 
37.31 
39.19 
41.56 
35.16 
31.82 
35.59 
33.96 
8.60 
22.98 
28.20 
22.77 
24.67 
29.10 
11.94 
31.42 
7.44 
13.13 
3.42 
13.56 
23.74 


Gtobal 
period 


090 

090 

090 

090 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 
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090 
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090 

090 

090 
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090 
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090 

090 

090 

090 

090 
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090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
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Addendum  B.— Relative  Value 


Jnits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


27216 
27217 
27218 
27220 
27222 
27226 
27227 
27228 
27230 
27232 
^7235 
27236 
27238 
27240 
27244 
27245 
27246 
27248 
27250 
27252 
27253 
27254 
27256 
27257 
27258 
27259 
27265 
27266 
27275 
27280 
27232 
27284 
27286 
27290 
27295 
27299 
27301 
27303 
27305 
27306 
27307 
27310 
27315 
27320 
27323 
27324 
27327 
27328 
27329 
27330 
27331 
27332 
27333 
27334 
27335 
27340 
27345 
27350 
27355 
27356 
27357 
27358 
27360 
27365 
27370 
27372 
27380 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Descriptia  i 


Treat  pelvic  ring  fracture  ... 
Treat  pelvic  ring  fracture  ... 
Treat  pelvic  ring  fracture  ... 
Treat  hip  socket  fracture  ... 
Treat  hip  socket  fracture  ... 

Treat  hip  wall  fracture 

Treat  hip  fracture(s)  

Treat  hip  fracture(s)  

Treat  fracture  of  thigh  

Treat  fracture  of  thigh 

Repair  of  thigh  fracture 

Repair  of  thigh  fracture 

Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 

Repair  of  thigh  fracture 

Repair  of  thigh  fracture 

Treatment  of  thigh  fracture 

Repair  of  thigh  fracture 

Treat  hip  dislocation  

Treat  hip  dislocation  

Repair  of  hip  dislocation  ... 
Repair  of  hip  dislocation  ... 
Treatment  of  hip  dislocation 
Treatment  of  hip  dislocation 
Repair  of  hip  dislocation 
Repair  of  hip  diskxation  , 
Treatment  of  hip  dislocation 
Treatment  of  hip  dislocation 
Manipulation  of  hip  joint . 
Fusion  of  sacroiliac  joint 
Fusion  of  putNC  bones  ... 

Fusion  of  hip  joint  

Fusion  of  hip  joint  

Amputation  of  leg  at  hip 
Amputation  of  leg  at  hip  . 
Pelvis/hip  joint  surgery  ... 
Drain  thigh'Ttnee  lesion  .. 
Drainage  of  tx>ne  lesion 
Incise  thigh  tendon  &  fascia 
Irxjision  of  thigh  tendon  .. 
Incision  of  thigh  tendons  . 
Exploration  of  knee  joint  . 
Partial  renroval.  thigh  nerve 
Partial  removal,  thigh  nerve 
Btopsy  thigh  soft  tissues  ... 
Biopsy  thigh  soft  tissues  ... 
Rerwval  of  thigh  lesion  .... 
Removal  of  thigh  lesion  .... 
Remove  tunrrar,  thigh/knee 

Biopsy  knee  joint  lining 

Explore/treat  knee  joint 

Removal  of  knee  cartilage 
Removal  of  knee  cartilage 
Renwve  knee  joint  lining  .. 
Remove  knee  joint  lining  .. 
Removal  of  kneecap  twrsa 

Removal  of  knee  cyst  

Removal  of  kneecap 

Remove  femur  lesion 

Remove  femur  lesion/graft 
Renx>ve  femur  lesioa'graft 
Remove  femur  lesion/fixatio  i 
Partial  removal  leg  tx>ne(s) 

Extensive  leg  surgery  

Injection  for  knee  x-ray 

Removal  of  foreign  txxSy  .. 
Repair  of  kneecap  tendon 


'  Ail  nunenc  OPT  HCPCS  Copynght  1994  Amenc^i  Medical  Associalion 

•  •  Indicaies  RVUs  are  not  used  tor  Medicare  paymertt. 

'  ■  Indicates  reduction  o«  Practice  Expense  RVUs  as  a  'esuit  oi  06RA  1993 
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14.20 

13.19 

18.83 

5.26 

10.95 

13.93 

15.39 

17.90 

4.95 

9.32 

11.02 

14.14 

5.06 

10.86 

14.35 

18.72 

4.36 

9.73 

6.31 

9.47 

11.98 

17.29 

3.72 

4.82 

14.40 

18.03 

5.58 

7.73 

2.00 

11.81 

10.57 

15.62 

15.65 

21.68 

17.32 

0.00 

5.96 

7.69 

5.42 

4.27 

5.30 

8.26 

6.51 

5.90 

2.67 

4.53 

4.32 

5.31 

11.74 

4.71 

5.51 

7.85 

6.81 

7.95 

9.19 

3.92 

5.63 

7.42 

7.06 

8.60 

9.63 

4.74 

9.23 

13.84 

0.96 

4.81 

6.63 
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4.30 

14.55 

14.55 

4.26 

6.37 

15.78 

•19.70 

19.95 

3.30 

8.98 

•14.10 

16.91 

4.91 

9.70 

16.30 

16.30 

3.87 

•12.46 

3.19 

4.34 

13.14 

13.47 

1.88 

4.62 

13.73 

17.20 

3.46 

4.45 

1.88 

10.06 

9.01 

14.50 

15.20 

25.40 

16.54 

0.00 

2.46 

5.86 

3.80 

1.99 

3.01 

9.60 

5.38 

5.18 

0.91 

2.63 

2.29 

4.07 

11.69 

•6.29 

•7.45 

•10.05 

•11.23 

•10.18 

•11.76 

3.85 

5.63 

•9.49 

7.58 

8.20 

8.80 

4.55 

8.56 

13.94 

0.60 

3.42 

7.94 


Mal- 
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RVUs 


0.66 
2.33 
2.33 
0.64 
1.03 
2.52 
3.20 
3.20 
0.41 
1.46 
2.60 
2.71 
0.71 
1.53 
2.62 
2.62 
0.60 
2.11 
0.45 
0.68 
2.11 
2.27 
0.31 
0.73 
2.25 
2.82 
0.54 
0.71 
0.30 
1.77 
1.69 
2.40 
2.26 
4.70 
2.95 
0.00 
0.40 
0.96 
0.68 
0.32 
0.48 
1.51 
0.96 
0.73 
0.13 
0.45 
0.40 
0.73 
2.14 
1.19 
1.49 
1.73 
2.52 
1.77 
2.05 
0.62 
0.95 
1.54 
1.23 
1.34 
1.43 
0.72 
1.40 
2.43 
0.05 
0.54 
1.29 


Total 


19.16 

30.07 

35.71 

10.16 

18.35 

32.23 

38.29 

41.05 

8.66 

19.76 

27.72 

33.76 

10.68 

22.09 

33.27 

37.64 

8.83 

24.30 

9.95 

14.49 

27.23 

33.03 

5.91 

10.17 

30.38 

38.05 

9.58 

12.89 

4.18 

23.64 

21.27 

32.52 

33.11 

51.78 

36.81 

0.00 

8.82 

14.51 

9.90 

6.58 

8.79 

19.37 

12.85 

11.81 

3.71 

7.61 

7.01 

10.11 

25.57 

12.19 

14.45 

19.63 

20.56 

19.90 

23.00 

8.39 

12.21 

18.45 

15.87 

18.14 

19.86 

10.01 

19.19 

30.21 

1.61 

8.77 

15.86 


GkJbal 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
000 
090 
090 


Update 


HCPCS' 
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27381 

27385 

27386 

27390 

27391 

27392 

27393 

27394 

27395 

27396 

27397 

27400 

27403 

27405 

27407 

27409 

27418 

27420 

27422 

27424 

27425 

27427 

27428 

27429 

27430 

27435 

27437 

27438 

27440 

27441 

27442 

27443 

27445 

27446 

27447 

27448 

27450 

27454 

27455 

27457 

27465 

27466 

27468 

27470 

27472 

27475 

27477 

27479 

27485 

27486 

27487 

27488 

27495 

27496 

27497 

27498 

27499 

27500 

27501 

27502 

27503 

27506 

27507 

27508 

27509 

27510 

27511 


MOD 


ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  iNFORMATION-COOtinued 


status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Repair/graft  kneecap  tendon  ..._ 

Repair  of  thigh  muscle 

Repair/graft  of  thigh  muscle  "... 

incision  of  thigh  tendon  ..'. 

Incision  of  thigh  tendons ; 

Incision  of  thigh  tendons 

Lengthening  of  thigh  tendon „ 

Lengthening  of  thigh  tendons  _. 

Lengthening  of  thigh  tendons 

Transplant  of  thigh  tendon 

Transplants  of  thigh  tendons 

Revise  thigh  muscles/tendons 

Repair  of  knee  cartilage  „.^ 

Repair  of  knee  ligament  

Repair  of  knee  ligament  „ 

Repair  of  knee  ligaments 

Repair  degenerated  kneecap  

Revision  of  unstatjie  kneecap  

Revision  of  unstal)te  kneecap  ...„ 

RevisiofVremoval  of  kneecap „ 

Lateral  retinacular  release . ..„ 

Reconstructkjn,  knee  

Reconstruction,  knee 

Reconstruction,  knee  „ 

Revision  of  thigh  muscles  .... .....'...... 

Incision  of  knee  joint .„.„ 

Revise  kneecap 

Revise  kneecap  with  Implant 

Revision  of  knee  joint  

Revision  of  knee  joint 
Revision  of  knee  joint 

Revision  of  knee  joint  

Revision  of  knee  joint 

Reviskin  of  knee  joint  

Total  knee  replacemeni 

Incision  of  thigh 

Incision  of  thigh „ 

Realignment  of  thigh  bone  ... 

Realignnnent  of  knee 

Realignment  of  knee „....„ 

Shortening  of  thigh  bone  

Lengthening  of  thigh  bone  .... 

Shorten/lengthen  ttiighs 

Repair  of  thigh  „..., 

Repair/graft  of  thigh  

Surgery  to  stop  1^  growth  .... 
Surgery  to  stop  leg  growth  .... 
Surgery  to  stop  leg  growth  „_ 
Surgery  to  stop  leg  growth  ..„ 
Revise  knee  joint  replace  ....„ 

Revise  knee  joint  replace  

Removal  of  knee  prosthesis  „ 

Reinforce  thigh 

Decompression  of  thigh/knee 
Decompression  of  thigh/knee 
Deconipressk>n  of  thigtVknee 
Decompression  of  thigh/knee 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture  ..„ 

Repair  of  thigh  fracture 

Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatntent  of  thigh  fracture 
Treatment  of  thigh  fracture 


Work 
RVUs  2 


Treatment  of  thigh  fracture „ .~.  I 


'  All  numefic  OPT  HCPCS  Copynght  1994  Amencar  Medical  Association 

>  t  IndicatM  RVUs  are  not  uMd  lor  MkScm  paymwit. 

' •  Indicates  reduction  o»  Practice  Eipenae  RVU«  as  a  resuH  ot  OB«A  i993. 


9.66 
7.17 
9.72 
4.89 
6.67 
8.52 
5.95 
7.97 
10.96 
7.33 
9.33 
8.47 
7.80 
7.97 
9.44 
11.80 
9.82 
9.15 
9.10 
9.13 
5.04 
8.68 
10.68 
11.86 
8.92 
8.74 
7.74 
1029 
9.49 
9.81 
11.14 
10.18 
16.39 
15.03 
19.69 
10.25 
13.08 
12.26 
12.01 
12.60 
12.84 
15.08 
17.65 
14.82 
16.40 
8.11 
9.32 
12.18 
8.31 
16.63 
21.69 
14.48 
14.26 
4.75 
5.81 
6.63 
7.64 
5.29 
5.29 
9.51 
9.51 
15.93 
12.85 
5.21 
6.77 
8.19 
12.50 


Practice 

expense 

RVUs  3 


11.27 
8.84 
•12.44 
4.36 
5.42 
7.67 
5.67 
5.73 
10.48 
7.06 
8.88 
7.89 
8.79 
10.17 
8.87 
•15.10 
12.23 
10.99 
11.45 
•11.68 
•6.46 
•11.39 
•13.67 
11.27 
9.36 
7.03 
•9.91 
13.13 
11.83 
9.14 
•14.98 
•15.27 
•22.34 
•19.79 
•25.31 
12.87 
14.84 
•15.70 
12.01 
13.30 
1224 
13.43 
16.84 
16.67 
19.87 
7.74 
•12J7 
11.63 
7.91 
•21.74 
•29.50 
16.16 
17.63 
4.53 
5.55 
6.32 
7J2S 
5.41 
5.41 
7.67 
7.67 
16.02 
16.02 
422 
422 
6.82 
•16.00 


Mal- 
practice 

RVUs 


1.82 

1.42 

2.02 

0.71 

0.90 

128 

0.93 

0.94 

1.65 

1.11 

1.45 

124 

1.44 

1.67 

1.42 

2.48 

1.85 

1.74 

1.83 

1.89 

1.08 

225 

2.71 

1.83 

1.50 

1.13 

1.55 

2.14 

2.10 

1.51 

3.05 

3.34 

421 

3.87 

4.95 

2.09 

2.36 

2.82 

1.95 

2.14 

^00 

227 

2.75 

2.60 

3.16 

127 

2.57 

1.89 

1.30 

426 

5.97 

2.58 

2.82 

0.74 

0.91 

1.04 

1.19 

0.82 

0.82 

121 

121 

2.56 

2.56 

0.65 

0.65 

1.09 

2.56 


Total 


22.75 
17.43 
24.18 
9.96 
12.99 
17.47 
12.55 
14.64 
23.09 
15.50 
19.66 
17.60 
18.03 
19.81 
19.73 
29.38 
23.90 
21.88 
22.38 
22.70 
12.58 
22.32 
27.06 
24.96 
19.78 
16.90 
1920 
25.56 
23.42 
20.46 
29.17 
28.79 
42.94 
38.69 
49.95 
2521 
3028 
30.78 
25.97 
28.04 
27.08 
30.78 
3724 
34.09 
.39.43 
17.12 
24.76 
25.70 
17.52 
42.63 
57.16 
3322 
34.71 
10.02 
1227 
13.99 
16.11 
11.52 
11.52 
18.39 
18.39 
34.51 
31.43 
10.08 
11.64 
16.10 
31.06 


Gk)bal 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
•090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Update 
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63486    Federal  Regatar  I  Vol  59.  No.  235  / 


rhuTsday.  December  8.  1994  /  Rules  and  Regulations 


Addendum  B.— Reiative  Value  Uh  its  (RVUs)  and  Related  Information— Continued 


HCPCS' 


MOO 


27513 

27514 

27516 

27517 

27519 

27520 

27524 

27530 

27532 

27535 

27536 

27536 

27540 

27550 

27552 

27556 

27557 

27558 

27560 

27562 

27566 

27570 

27580 

27590 

27591 

27592 

27594 

27586 

27508 

27599 

27600 

27601 

27602 

27603 

27604 

27605 

27606 

27607 

27610 

27612 

27613 

27614 

27615 

27618 

27619 

27620 

27625 

27626 

27630 

27635 

27637 

27638 

27640 

27641 

27645 

27646 

27647 

27648 

27650 

27652 

27654 

27656 

27658 

27659 

27664 

27665 

27675 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oesoiption 


Treatment  of  Mgh  fracture  .... 

Repair  of  thigh  fracture 

Repair  of  th^  growth  piate  .. 
Repair  of  thigh  growth  plate  .. 
Repair  of  thigh  growth  plate  .. 

Treat  kneecap  fracture  

Repair  of  kneecap  fracture  ... 
Treatment  of  knee  fracture  — 
Treatment  of  knee  fracture  .... 
Treatment  of  knee  fracture  _.. 

Repair  of  knee  fracture 

Treet  knee  fracture(s) 

Repeir  of  knee  fracture 

Treat  knee  distocatkm 

Treat  knee  distocatk>n 

Repair  of  knee  (iskjcatkm  ._. 
Repeir  of  knee  (fiskx^atkm  .... 
Repair  of  knee  cfiskx^tkm  .... 
Treat  kneecap  dsk)caiion  — 

Treat  kneecap  (fskwatkm 

Repair  kneecap  dislocation  .. 

Fixation  of  knee  joint  

Fusion  of  knee 

Amputate  leg  at  thigh 

Amputate  leg  at  thigh  

Amputate  leg  at  thigh  

Amputation  foOoMKjp  surgery 
Amputatkxi  foOow-up  surgery 
Amputate  k>wer  leg  at  knee  .. 

Leg  surgery  procedure  „.. 

Decompression  of  lower  leg  , 
Decompresskjn  of  lower  teg  . 
Decompression  of  tower  leg  , 

Drain  lower  leg  lesion 

Drain  k)wer  leg  l)ursa  ...... 

Incision  of  achilles  tendon  .„ 
Incision  of  achilles  tendon  ._ 
Treat  kwver  leg  tx)ne  lesion  . 

Expkwe/treat  ankle  joint 

ExpkxatkKi  of  ankle  joint  

Biopsy  k)wer  leg  soft  tissue  . 
Biopsy  lower  leg  soft  tissue  . 
Renx>ve  tumor,  tower  leg  — 
Remove  lower  leg  lesion  — 

Renxjve  lower  leg  lesion  

Explore,  treat  ankle  joint 

Remove  ankte  joint  lining  — 

Remove  ankle  joint  lining 

Removal  of  tendon  leston  .... 
Remove  tower  leg  txHie  leskx 
Remove/graft  leg  tx>ne  lesion 
Remove/graft  leg  t)one  leston 

Partia]  removal  of  tibia 

Partial  removal  of  fibula 

Extensive  lower  leg  surgery 
Extensive  tower  leg  surgery 
Extensive  ankle/heel  surgery 

Ir^ec&on  for  ankle  x-ray 

Repair  achUles  tendon 

Repair/graft  achilles  tendon  . 
(Repair  of  achilles  tendon  — 

Repair  leg  fascia  defect 

R^>air  of  leg  tendon,  each  .. 
Repair  of  leg  tendon,  each  .. 
Repair  of  leg  tendon,  eadi  .. 
Repair  of  leg  tendon,  each  _ 
Repair  tower  leg  tendons 


'  All  nunwnc  CPT  HCPCS  CopyngM  19»4  Amencan  Me<icai  Association. 

'  •  Indicates  RVU*  are  not  uMd  for  Medicare  payment 

' '  indcates  reduction  ol  Practice  Eipense  RVUs  as  a  result  of  OBRA  1993. 


Work 
RVUs2 


Practtoe 

expense 

RVUs  3 


16.78 

15.98 

4.92 

8.20 

13.82 

2.68 

9.38 

3.23 

6.81 

10.36 

14.51 
4.64 

12.38 
5.53 
7.39 

13.47 

15.80 

16.75 
3.64 
5.48 

11.48 
1.69 

12.26 

10.24 

11.09 
8.75 
6.30 
9.63 
9.56 
0.00 
5.02 
4.98 
6.63 
4.41 
423 
2.82 
3.87 
7.06 
757 
6.23 
2.12 
5.29 

11.79 
4.94 
7.98 
5J8 
7.88 
8.49 
4.65 
7.29 
9.14 
9.89 
1021 
8.36 
13.14 
11.69 
1121 
0.96 
9.07 
9.62 
9.34 
4.31 
4.61 
628 
4.33 
5.11 
6.78 


practice 
RVUs 


16.(» 

15.76 

4.82 

7.82 

12.68 

3.04 

10.34 
3.40 
5.68 

11.69 

11.69 
3.37 

ia95 
2.57 
3.43 

12.48 

14.60 

14.60 
1.43 
5.18 

10.58 
1.72 

•15.70 
9.11 

11.77 
8.11 
3.65 
7.37 

10.04 
0.00 
3.39 
3.38 
4.05 
2.38 
1.02 
1.18 
2.12 
6.01 
7.43 
♦7.97 
0.67 
226 
8.23 
2.10 
4.13 
6.03 
8.71 

•10.86 

3.10 

8.04 

8.47 

9.15 

9.81 

7.13 

11.64 

10.75 

9.95 

0.52 

8.98 

10.41 

10.93 

ai8 

4.02 
5.87 
3.41 
4.95 
6.40 


ItM 


2.56 

2.53 

0.71 

128 

2J05 

a45 

1.65 

0.51 

0.91 

1.88 

1.88 

0.51 

1.74 

0.36 

053 

1.95 

2.43 

Z43 

0.16 

0.76 

1.67 

0.28 

2.56 

1J0 

2.11 

1.61 

0J8 

1.42 

1.78 

0.00 

0.64 

0.67 

0.77 

a41 

0.14 

ai4 

0.35 

0.98 

1.13 

1.30 

0.10 

0.38 

1.42 

0.32 

0.67 

0.96 

1.27 

125 

0.46 

127 

1.40 

1.52 

1.57 

1.18 

1.98 

1.71 

1.35 

0.05 

1.41 

1.56 

1.65 

0.54 

0.60 

0.86 

0.52 

0.76 

0.94 


Global 

pertod 


35.36 
3427 
10.45 
17.30 
28.55 
6.17 
21.37 
7.14 
13.40 
23.93 
28.08 
8.52 
25.07 
8.46 
11.35 
27.90 
32.83 
33.78 
523 
11.42 
23.73 
3.69 
30.52 
21.15 
24.97 
18.47 
10.63 
18.42 
21.38 
0.00 
9.05 
9.03 
11.45 
7.20 
5.39 
4.14 
6.34 
14.04 
15.83 
15.50 
2.89 
7.93 
21.44 
7.36 
12.78 
12.68 
17.86 
20.60 
821 
16.60 
19.01 
20.56 
21.59 
16.67 
26.76 
24.15 
22.51 
1.53 
19.46 
21:59 
21.92 
8.03 
9.23 
13.01 
8.26 
10.82 


14.12  I 


Update 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 

S 

s 
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s 

S 
S 

s 
s 

S 
S 
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^ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued 


HCPCS' 


27676 

27680 

27681 

27685 

27686 

27687 

27690 

27691 

27692 

27695 

278^6 

27698 

27700 

27702 

27703 

27704 

27705 

27707 

27709 

27712 

27715 

27720 

27722 

27724 

27725 

27727 

27730 

27732 

27734 

27740 

27742 

27745 

27750 

27752 

27756 

27758 

27759 

27760 

27762 

27766 

27780 

27781 

27784 

27786 

27788 

27792 

27808 

27810 

27814 

27816 

27818 

27822 

27823 

27824 

27825 

27826 

27827 

27828 

27829 

27830 

27831 

27832 

27840 

27842 

27846 

27848 

27860 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Repair  lower  leg  tendons 

Release  of  tower  leg  tendon  .. 
Release  of  lower  leg  tendons 
Reviston  of  tower  leg  tendon  . 

Revise  kjwer  leg  tendons  

Revision  of  calf  tendon 

Revise  lower  leg  tendon 

Revise  lower  leg  tendon  

Revise  additional  leg  tendon  . 

Repair  of  ankle  ligament 

Repair  of  ankle  ligaments  ...... 

Repair  of  ankle  ligament 

Revision  of  ankte  joint  

Reconstruct  ankle  joint  

Reconstruction,  ankle  joint  ....; 

Removal  of  ankle  implant 

Inciston  of  tibia 

Incision  of  fibula 

Incision  of  tibia  &  fibula  

Realignment  of  tower  leg 

Revision  of  tower  leg 

Repair  of  tit)ia  , 

Repair/graft  of  tibia  r. . 

Repair/graft  of  tibia  

Repair  of  lower  leg  

Repair  of  lower  leg  

Repair  of  tibia  epiphysis  

Repair  of  fibula  epiphysis  

Repair  tower  leg  epiphyses  

Repair  of  leg  epiphyses 

Repair  of  leg  epiphyses 

Reinforce  tiljia 

Treatment  of  tibia  fracture 

Treatment  of  tibia  fracture 

Repair  of  tit>ia  fracture 

Repair  of  tibia  fracture 

Repair  of  tibia  fracture 

Treatment  of  ankte  fracture  

Treatment  of  ankte  fracture 

Repair  of  ankle  fracture 

Treatment  of  fibula  fracture  

Treatment  of  fibula  fracture 

Repair  of  fibula  fracture  _„„ 

Treatment  of  ankle  fracture  

Treatment  of  ankte  fracture  

Repair  of  ankle  fracture  

Treatment  of  ankle  fracture  

Treatment  of  ankle  fracture  ..... 

Repair  of  ankle  fracture  

Treatment  of  ankle  fracture 

Treatment  of  ankle  fracture  ..... 

Repair  of  ankte  fracture 

Repair  of  ankte  fracture 

Treat  tower  leg  fracture  „. 

Treat  tower  leg  fracture  

Treat  tower  teg  fracture  ....„ 

Treat  lower  teg  fracture  , 

Treat  tower  leg  fracture 

Treat  lower  leg  joint 

Treat  lower  leg  distocation 

Treat  tower  teg  dislocation 

Repair  tower  leg  dislocation  

Treat  ankle  dislocation  _. 

Treat  ankte  dislocation 

Repair  ankte  dislocation  

Repair  ankte  dislocation 

Fixatton  of  ankte  joint 


Work 
RVUs  2 


7.87 
5.37 
6.36 
6.08 
6.93 
5.84 
8.09 
925 
1.87 
6.09 
7.72 
8.87 
8.67 
12.64 
14.49 
720 
9.63 
3.71 
9.14 
11.81 
12.97 
10.95 
10.92 
12.11 
11.04 
12.89 
6.88 
5.06 
7.89 
8.75 
9.72 
9.39 
2.90 
5.16 
5.84 
10.51 
12.60 
2.81 
4.80 
7.61 
2.47 
420 
6.45 
2.66 
425 
7.04 
2.63 
4.82 
9.87 
2.71 
5.08 
8.39 
10.90 
2.71 
5.08 
7.43 
9.90 
12.33 
4.87 
3.50 
427 
5.96 
427 
5.72 
9.04 
10.45 
229 


Practice 
expense 
RVUs  3 


7.56 
4.12 
5.97 
3.83 
6.56 
5.45 
6.74 
7.89 
2.03 
•7.79 
7.06 
"11.35 
•11.11 
•18.57 
13.82 
584 
10.74 
•4.75 
•11.70 
10.99 
12.61 
13.97 
10.50 
•15.50 
10.43 
9.38 
3.59 
4.84 
7.54 
8.36 
929 
8.97 
3.45 
5.09 
•821 
•13.46 
13.74 
2.58 
3.36 
7.87 
1.97 
329 
5.59 
2.52 
3.27 
7.38 
2.79 
5.05 
10.00 
•3.47 
•6.51 
•10.73 
12.79 
•3.47 
•6.51 
•957 
11.71 
12.79 
•6.74 
325 
3.98 
5.70 
1.87 
222 
8.59 
8.36 
1.39 


Mal- 
practice 
RVUs 


1.14 

0.61 

0.86 

0.41 

0.90 

0.76 

0.88 

123 

029 

1.32 

1.16 

1.86 

1.51 

3.99 

225 

0.98 

1.76 

0.79 

2.14 

1.63 

1.88 

225 

1.64 

2.87 

1.53 

1.84 

0.84 

0.79 

123 

1.36 

1.52 

1.39 

0.50 

0.81 

1.7Q 

222 

222 

0.37 

050 

126 

026 

0.49 

0.87 

038 

0.50 

1.17 

0.39 

0.80 

1.60 

0.56 

1.06 

1.88 

2.05 

0.55 

1.06 

1.88 

1.88 

2.05 

1.37 

0.46 

0.59 

0.89 

021 

0.34 

1.37 

1.32 

023 


Total 


16.57 
10.10 
13.19 
10.32 
14.39 
12.05 
15.71 
18.37 
4.19 
1520 
15.94 
22.08 
21.29 
3520 
30.56 
14.02 
22.13 
925 
22.98 
24.43 
27.46 
27.17 
23.06 
30.48 
23.00 
24.11 
11.31 
10.69 
16.66 
18.47 
20.53 
19.75 
6.85 
11.06 
15.75 
26.19 
28.56 
5.76 
8.66 
16.74 
4.70 
7.98 
12.91 
5.56 
8.02 
15.59 
5.81 
10.67 
21.47 
6.73 
12.65 
21.00 
25.74 
6.73 
12.65 
18.88 
23.49 
27.17 
12.98 
721 
8.64 
12.55 
6.35 
828 
19.00 
20.13 
3.91 


Gtobal 
period 


090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

010 


Update 
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'  All  numeric  CPT  HCPCS  Copyrighl  1994  Amencan  Mede*  Associalion 

'  I  Indicates  RVUs  ane  not  used  lor  Medicif  payment. 

» •  Indicates  reouctioo  ol  Practice  Eipense  RVUs  as  a  result  of  OBRA  1993. 


Federal  Regigter  /  Vol.  59.  No.  235  /  Thursday.  December  8.  1994  /  Rules  and  Regulations    63489 


03488    Federal  E<gi<ter  /  Vol.  59.  No.  235 


Thursday,  December  8,  1994  /  Rules  and  Regulations 


Federal  Regwter  /  Vol.  59.  No.  235  /  Thursday.  December  8.  1994  /  Rules  and  Regulations    63489 


AooENOUM  B.— Relative  Value  IJnits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


27870 

27871 

27880 

27881 

27882 

27884 

27886 

27888 

27889 

27892 

27893 

27894 

27899 

28001 

28002 

28003 

28005 

28008 

28010 

28011 

28020 

28022 

28024 

28030 

28035 

28043 

28045 

28046 

28050 

28052 

28054 

28060 

28062 

28070 

28072 

28080 

28086 

28088 

28090 

28092 

28100 

28102 

28103 

28104 

28106 

28107 

28108 

28110 

28111 

28112 

28113 

28114 

28116 

28118 

28119 

28120 

28122 

28124 

28126 

28130 

28140 

28150 

28153 

28160 

28171 

28173 

28175 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oescfipliofi 


Fusion  of  ankle  joint  _.. 

Fusion  of  tibiofibular  joint .. 
Angulation  of  lower  leg  ._ 
ArnixJtation  of  lower  leg  .„. 
Arrputation  of  lower  leg  ..~ 
Arrpulation  follow-up  surgery 
Amputation  toNow-up  surgery 
Anpuiation  of  fool  at  anide 
Angulation  of  foot  at  ankle  .. 

Decompression  of  leg 

Decompression  of  leg 

Decompresskm  of  leg  ._ 

Leg/ankle  surgery  procedure 

Drainage  of  bursa  of  foot 

Treatment  of  foot  infection 

Treatment  of  foot  infection  ... 

Treat  foot  bone  lesion 

Incision  of  foot  fascia 

Incision  of  toe  terxJon  

incision  of  toe  tendons 

Exploration  of  a  foot  joint 

Exptoration  of  a  foot  joint 

Exploratk)n  of  a  toe  joint 

Removal  of  k»t  nerve  _.. 

Decompresskm  of  tit)ia  nerve 

Excision  of  foot  lesion 

Exciskm  of  foot  lesion 

ResecKon  of  tumor,  foot  ... 
Btopsy  of  foot  joint  lining  .. 
Bk^sy  of  foot  joint  lining  .. 
Btopsy  of  toe  joint  lining  ... 
Partial  removal  foot  fascia 

Removal  of  fcx>t  fascia 

Removal  of  foot  joint  lining 
Removal  of  foot  joint  lining 

Removal  of  foot  lesion  .... J.. 

Excise  foot  tendon  sheaHi  ... . 
Excise  foot  tendon  sheait) 
Rerroval  of  foot  lesion  ...„ 
Removal  of  toe  lesions  .... 
Removal  of  ankle/heel  lesion 
Renxwe/grafl  foot  lesion  ... 
Renxive/grafl  foot  lesion  ... 

Renx>val  of  foot  lesion 

Remove/graft  foot  lesion  .. 
Remove/graft  foot  lesion  ... 
Renxjval  of  toe  lesions  .... 
Part  removal  of  metatarsal 
Part  removal  of  metatarsal 
Part  renK>val  of  metatarsal 
Part  renxjval  of  metatarsal 
Removal  of  metatarsal  head! 

Revision  of  foot „. 

Removal  of  heel  tx)ne  _. 

Removal  of  heel  spur  

Part  removal  of  ankle/heel .. 
Partial  removal  of  foot  tsone 

Partial  removal  of  toe  

Partal  removal  of  toe  

Removal  of  ankle  bone 

Removal  of  metatarsal 

Removal  of  toe  „. 

Partial  removal  of  toe  ™ 

Partial  renrroval  of  toe  

Extensive  foot  surgery  

Extensive  foot  surgery  . 

Extensive  foot  surgery  


'  AB  numaiic  CPT  HCPCS  CopyngW  1994  Amencan  Medical  Associalion. 

'  t  hxlicatas  RVUs  are  no(  used  lor  Medicare  payment. 

' '  Indicates  redoctKyi  of  Practice  Eipense  RVUs  as  a  result  of  08RA  1993. 


Work 
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10.42 
8.55 
10.69 
10.89 
7.80 
7.40 
8.35 
8.70 
8.82 
6.03 
5.99 
7.64 
0.00 
2.68 
3.76 
7.49 
7.65 
4.19 
2.97 
3.99 
4.75 
4.41 
4.12 
5.78 
4.83 
3.41 
4.46 
9.41 
3.99 
3.70 
321 
5.05 
623 
4.73 
4.32 
3.18 
4.52 
3.62 
426 
3.49 
5.37 
7.31 
6.10 
4.86 
6.74 
5.16 
4.01 
3.82 
4.64 
4.23 
4.09 
7.16 
6.17 
5.56 
510 
4.81 
6.62 
4.39 
3.39 
7.33 
6.45 
3.83 
3.40 
3.59 
8.98 
8.18 
5.59 


Practfce 

MaK 

expense 
RVUs  3 

practee 

RVUs 

*13.34 

?.?? 

7.79 

121 

8.38 

1.60 

10.82 

1.87 

7.38 

1.42 

3.37 

0.61 

7.17 

1.34 

9.49 

1.65 

8.43 

1.55 

3^9 

0.64 

3J8 

0.67 

4.05 

0.77 

0.00 

0.00 

0.52 

0.05 

2.25 

0.33 

3.50 

0.59 

4.08 

0.61 

2.68 

029 

3.62 

0.33 

1.77 

0.19 

4.40 

0.56 

2.74 

0.31 

2.39 

024 

3.93 

0.42 

•6.18 

0.90 

1.73 

020 

3.99 

0.46 

5.35 

0.79 

3.84 

053 

3.82 

.  0.43 

224 

028 

422 

0.53 

7.06 

0.86 

4.48 

0.48 

321 

0.42 

•4.07 

0.45 

3.12 

0.46 

3.62 

0.40 

3.02 

029 

2.03 

0.25 

4.58 

0.56 

6.84 

0.85 

5.61 

0.69 

4.33 

0.49 

6.42 

0.79 

4.86 

0.48 

4.20 

0.38 

3.48 

0.39 

5.04 

0.65 

3.96 

0.45 

4.44 

0.48 

•9.17 

1.42 

5.48 

0.57 

5.71 

0.66 

5.44 

0.57 

504 

0.67 

4.48 

0J5A 

4.11 

0.37 

3.96 

0.36 

7.03 

0.88 

4.93 

0.62 

3.29 

0.38 

3.99 

0.36 

4.12 

0.38 

7.99 

0.88 

5.74 

0.74 

5.38 

0.58 

Totrt 


25.98 

17.55 

20.65 

23.58 

16.58 

11.38 

16.86 

19.84 

18.80 

10.06 

10.04 

12.46 

0.00 

3.25 

6.34 

11.58 

12.34 

7.16 

6.92 

5.95 

9.71 

7.46 

6.75 

10.13 

11.91 

534 

8.91 

15.55 

8.36 

7.95 

5.73 

9.80 

14.15 

9.69 

7.95 

7.70 

8.10 

7.64 

7.57 

5.77 

10.51 

15.00 

12.40 

9.68 

13.95 

10.50 

8.59 

7.69 

10.33 

8.64 

9.01 

17.75 

1222 

11.93 

11.11 

10.52 

11.64 

8.87 

7.73 

15.24 

12.00 

7.50 

7.75 

8.09 

17.85 

14.66 

11.55 


Gtobal 
penod 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


AOOENOUM  B.-RELATfVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued 


Update 


HCPCS<     MOO 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 

s 
s 
s 
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s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


28190 

28192 

28193 

28200 

28202 

28208 

28210 

28220 

28222 

28225 

26226 

28230 

28232 

28234 

28236 

28238 

28240 

28250 

28260 

28261 

28262 

28264 

28270 

28272 

28280 

28285 

28286 

28288 

28290 

28292 

26293 

28294 

28296 

28297 

28298 

28299 

28300 

28302 

28304 

28305 

28306 

28307 

28308 

28309 

28310 

28312 

28313 

28315 

28320 

28322 

28340 

28341 

28344 

28345 

28360 

28400 

28405 

28406 

28415 

28420 

28430 

28435 

28436 

28445 

28450 

28455 

28456 


status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Removal  of  loot  foreign  body 
Removal  of  foot  foreign  body 
Removal  of  foot  foreign  body 

Repair  of  foot  tendon 

Repair/graft  of  foot  tendon 

Repair  of  foot  tendon 

Repair/graft  of  foot  tendon 

Release  of  foot  tendon  

Release  of  foo«  tendons 

Release  of  foot  tendon  

Release  of  foot  tendons 

Incision  of  foot  terKk>n(s)  

Incision  of  toe  tendon  

Indsion  of  fool  tendon 

Transfer  of  fcxrt  tendon  . 

Revision  of  foot  tendon _.. 

Release  of  big  toe  . 

Reviston  of  tool  fascia 

Ftelease  of  midfoot  joint 

Reviswn  of  foot  tendon _.. 

Revision  of  toot  and  ankle 

Release  of  midfoot  joint 

Release  of  foot  contracture  ... 

Release  of  toe  joint,  each 

Fusion  of  toes 

Repair  of  hammertoe 

Rejsair  of  hammertoe 

Partial  removal  of  foot  bone  .. 

Correction  of  txjruon  

Correction  of  Ixjrton  

Correctkw)  ol  burton . 

Correction  ol  bunton 

Correction  of  bunton  . > 

Correction  of  burnon 

Correction  of  burnon  

Correctton  of  bunton 

Inciswi  of  heel  bone 

Inciston  of  ankle  txme 

Inciston  of  mklfoot  bones 

Incise/graft  midfoot  bones 

Incision  of  metatarsal 

Incision  of  metatarsal  .... 

Inciston  of  metatarsal 

Incision  of  metatarsals .. 

Reviston  of  t>ig  toe 

Revision  of  toe .. 

Repair  deformity  of  toe  

Removal  of  sesatnoid  bone  .... 

Repair  of  foot  bones 

Repair  of  metatarsals  

Resect  enlarged  toe  tissue 

Resect  enlarged  toe  

Repair  extra  toe{s) ■. 

Repair  webbed  toe(s)  .„. 

Reconstruct  cleft  foot . 

Treatn>ent  of  heel  fracture 

Treatment  of  heel  fracture 

Treatment  of  heel  fracture  

Repair  of  heel  fracture 

Repair/graft  heel  fracture 
Treatment  of  ankle  fracture 
Treatment  of  ankle  fracture  . 
Treatment  of  ankle  fracture  , 

Repair  of  ankle  fracture  

Treat  midfoot  fracture,  each 
Treat  midfoot  fracture,  each 
Repair  midfoot  fracture 


Work 
RVUs  2 


A!i  numeric  CPT  HCPCS  Cooyr-gw  1994  Amencan  Medial  Association. 
»» Indicates  RVUs  are  not  used  for  MeOcare  payment. 
5  •  Indicates  reduction  of  Practice  Enpense  RVUs  as  a  result  of  OBRA  1993. 


1.91 
4.49 
5.44 
4.45 
6.38 
4.11 
5.95 
427 
5.36 
3.42 
427 
4.00 
3.26 
3.19 
8.01 
727 
4.12 
566 
7.50 
8.92 
12.19 
9.80 
4.58 
3.67 
4.93 
4.41 
4.41 
3.73 
5.37 
624 
825 
8.14 
8.69 
8.69 
7.52 
8.46 
9.12 
9.13 
8.67 
9.99 
5.71 
6.04 
5.09 
8.83 
5.06 
429 
4.75 
4.60 
8.76 
8.03 
6.58 
7.86 
3.89 
552 
12.49 
2.01 
428 
582 
1328 
15.80 
1.96 
325 
4.40 
8.78 
1.77 
2.94 
2.39 


Practice 
expense 
RVUs  3 


052 
1.95 
2.38 
5.06 
5.82 
2.81 
5.60 
3.87 
6.40 
2.37 

ass 

2.43 
1.60 
153 
7.52 
723 
2.13 
4.46 
4.43 
5.91 
11.91 
9.56 
2.63 
2.04 
222 
4.37 
358 
3.75 
536 
7X15 
955 
9.16 
8.81 
9.02 
aB8 
10.14 
652 
8.89 
&44 
955 
457 
557 
5.71 
6.87 
4.17 
456 
2.57 
424 
859 
4.67 
654 
7.66 
3.70 
554 
11. 9> 
•257 
3.90 
&09 
9.02 
ia89 
2.45 
356 
4.19 
8.80 
1.87 
254, 
2.27  1 


Mal- 
practice 
RVUs 


0JO5 

024 

050 

050 

0.77 

028 

050 

a43 

a63 

025 

a40 

022 

0.15 

0.14 

159 

055 

023 

050 

0.48 

058 

1.44 

1.17 

023 

0.18 

0.30 

059 

0.38 

0.43 

0.63 

0.74 

058 

056 

a98 

^J06 

0.79 

158 

a79 

1.12 

0.70 

1.03 

0.47 

a76 

050 

1.00 

a42 

0.45 

0.31 

0.41 

153 

052 

051 

0.96 

050 

a73 

155 

a40 

058 

0.93 

159 

153 

055 

050 

aoB 

1.40 
a25 

a34 

0.38 


Total 


2.48 
&68 
8.12 
10.01 
12.97 
720 
12.15 
8.57 
12.39 
6.04 
8.05 
6.65 
5.01 
4.86 
16.62 
15.35 
6.48 
10.62 
12.41 
15.41 
25.54 
20.53 
7.44 
5.89 
7.45 
9.17 
8.37 
7.91 
11.36 
14.03 
18.78 
iai6 
18.48 
18.76 
17.20 
19.68 
16.43 
19.14 
1581 
2057 
10.75 
12.67 
11.30 
16.70 
9.65 
9.30 
7.63 
9.25 
18.48 
1322 
13.83 
16.48 
8.19 
11.59 
26.35 
4.98 
8.76 
12.84 
23.69 
28.32 
4.76 
7.11 
9.27 
18.98 
3.89 
582 
5.04 
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010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
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090 

090 

090 

090 
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090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
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090 
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090 
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090 

090 

090 
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090 

090 

090 

090 
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Addendum  B.— Relative  Value  U  iits  (RVUs)  and  Related  Inforiwiation— Continued 


HCPCS' 


28465 

28470 

28475 

28476 

28485 

28490 

28495 

28496 

28505 

28610 

28515 

28525 

28530 

28531 

28540 

28545 

28546 

28555 

28570 

28575 

28576 

28585 

28600 

28605 

28606 

28615 

28630 

28635 

28636 

28645 

28660 

28665 

28666 

28675 

28705 

28715 

28725 

28730 

28735 

28737 

28740 

28750 

28755 

28760 

28800 

28805 

28810 

28820 

28825 

28899 

29000 

29010 

29015 

29020 

29025 

29035 

29040 

29044 

29046 

29049 

29055 

29058 

29065 

29075 

29085 

29105 

29125 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Repair  midfoot  fracture,  each 

Treat  metatarsal  fracture  

Treat  metatarsal  fracture 

Repair  metatarsal  fracture 

Repair  metatarsal  fracture 

Treat  l>ig  toe  fracture 

Treat  t)ig  toe  fracture 

Repair  big  toe  fracture 

Repair  big  toe  fracture 

Treatment  of  toe  fracture 

Treatment  of  toe  fracture 

Repair  of  toe  fracture 

Treat  sesamoid  bone  fracture 
Treat  sesamoid  bone  fracture 

Treat  foot  dislocation  

Treat  foot  dislocation  

Treat  foot  dislocation  

Repair  foot  dislocation 

Treat  foot  dislocation  

Treat  foot  dislocation  

Treat  foot  (fislocation  

Repair  foot  dislocation 

Treat  foot  dislocation  

Treat  foot  dislocation  

Treat  foot  dislocation  

Repair  foot  dislocation  .; 

Treat  toe  dislocation  

Treat  toe  dislocation  

Treat  toe  dislocation  

Repair  toe  dislocation 

Treat  toe  dislocation  

Treat  toe  dislocation  

Treat  toe  dislocation 

Repair  of  toe  dislocation 

Fusion  of  foot  bones 

Fusion  of  foot  bones 

Fusion  of  fool  bones _..., 

Fusion  of  foot  tx>nes 

Fusion  of  foot  tx>nes 

Revision  of  foot  tx>nes 

Fusion  of  foot  bones 

Fusion  of  big  toe  joint 

Fusion  of  big  toe  joint 

Fusion  of  big  toe  joint 

Amputation  of  midfoot , 

Amjxrtation  thru  metatarsal  .. 
Amjxitation  toe  &  metatarsal  . 

Amputation  of  toe  , 

Partial  amputation  of  toe 

Foot/toes  surgery  procedure 

Application  of  body  cast  

Application  of  body  cast  , 

Apjilication  of  body  cast  

Application  of  body  cast  

Application  of  txHJy  cast  

Application  of  body  cast  

Application  of  body  cast  

ApiJlication  of  txxly  cast  

Application  of  txxly  cast  

Application  of  shoulder  cast  . 
Application  of  shoulder  cast  . 
Apjslication  of  shoulder  cast  . 
Application  of  long  arm  cast  . 
Application  of  forearm  cast  ... 

Apply  hand/wrist  cast 

Apply  long  arm  splint  

Apply  forearm  splint 


Work 
RVUs  2 


'  a;i  numeric  CPT  HCPCS  Copyngm  1994  Amencan  MeOcal  Associalion. 

'  '  lrHl«aies  nvus  are  not  used  lor  MmKart  payment. 

» •  Indcates  reduction  ol  Practice  Eipense  RVUs  as  a  fesun  ol  OBRA  1993. 


6.55 
1.76 
2.74 
3.15 
5.31 
1.01 
1.48 
2.18 
3.55 
1.01 
1.36 
3.08 
1.01 
2.01 
1.89 
2.19 
2.89 
5.84 
1.56 
2.91 
3.75 
7.46 
1.76 
2.42 
4.48 
5.12 
1.65 
1.86 
2.67 
3.96 
1.18 
1.87 
2.56 
2.68 
14.23 
12.18 
10.86 
9.91 
10.07 
8.89 
6.20 
4.77 
4.48 
5.47 
7.37 
7.55 
5.53 
3.56 
3.13 
0.00 
2.25 
2.06 
2.41 
2.11 
2.40 
1.77 
2.22 
2.12 
2.41 
0.89 
1.78 
1.31 
0.87 
0.77 
0.87 
0.87 
0.59 


Practice 
expense 
RVUs  3 


5.54 
1.80 
2.34 
3.37 
4.68 
0.90 
1.12 
2.07 
2.99 
0.89 
1.12 
2.06 
1.00 
1.91 
0.60 
1.31 
2.74 
5.58 
1.59 
2.77 
2.77 
4.96 
0.68 
2.26 
3.49 
4.96 
1.03 
1.45 
2.56 
3.24 
0.63 
0.98 
2.44 
3.00 
15.11 
12.33 
9.44 
9.00 
9.76 
8.87 
5.14 
5.32 
3.69 
5.40 
6.65 
6.32 
3.91 
2.58 
2.40 
0.00 
1.85 
2.33 
2.33 
1.82 
0.75 
1.95 
2.02 
2.09 
2.23 
0.42 
1.20 
0.65 
0.80 
0.61 
0.50 
0.50 
0.37 


Mal- 
practice 
RVUs 


0.81 
0.23 
0.30 
0.45 
0.60 
0.10 
0.13 
0.31 
0.43 
0.09 
0.11 
0.29 
0.10 
0.32 
0.06 
0.14 
0.45 
0.73 
0.17 
0.42 
0.42 
0.55 
0.08 
0.34 
0.55 
0,78 
0.11 
0.18 
0.42 
0.38 
0.06 
0.11 
0.40 
0.41 
2.35 
1.89 
1.44 
1.33 
1.37 
1.13 
0.72 
0.82 
0.45 
0.65 
1.19 
1.21 
0.75 
0.46 
0.41 
0.00 
0.21 
0.34 
0.33 
0.23 
0.14 
0.32 
0.30 
0.34 
0.36 
0.06 
0.17 
0.09 
0.13 
0.10 
0.08 
0.08 
0.05 


Total 


12.90 

3.79 

5.38 

6.97 

10.59 

2.01 

2.73 

4.56 

6.97 

1.99 

2.59 

5.43 

2.11 

4.24 

2.55 

3.64 

6.08 

12.15 

3.32 

6.10 

6.94 

12.97 

2.52 

5.02 

8.52 

10.86 

2.79 

3.49 

5.65 

7.58 

1.87 

2.96 

5.40 

6.09 

31.69 

26.40 

21.74 

20.24 

21.20 

18.89 

12.06 

10.91 

8.62 

11.52 

15.21 

15.08 

10.19 

6.60 

5.94 

0.00 

4.31 

4.73 

5.07 

4.16 

3.29 

4.04 

4.54 

4.55 

5.00 

1.37 

3.15 

2.05 

1.80 

1.48 

1.45 

1.45 

1.01 


Global 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
090 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


29126, 

29130 

29131 

29200 

29220 

29240 

29260 

29280 

29305 

29325 

29345 

29355 

29358 

29365 

29405 

29425 

29435 

29440 

29445 

29450 

29505 

29515 

29520 

29530 

29540 

29550 

29560 

29590 

29700 

29705 

29710 

29715 

29720 

29730 

29740 

29750 

29799 

29800 

29804 

29815 

29819 

29820 

29821 

29822 

29823 

29825 

29826 

29830 

29834 

29835 

29836 

29837 

29838 

29840 

29843 

29844 

29845 

29648 

29647 

29648 

29BS0 

29S51 

29655 

29856 

29870 

29671 

29874 


MOD 


Status 


Description 


Apply  forearm  spfint „.... 

Appiicaiion  of  firiger  splint 

Application  of  tinker  splint . 

Strapping  of  chest 

Snapping  of  low  t»ack _„ , 

Strapping  of  shoulder _ 

Strapping  of  efcow  or  vwist 

Strapping  of  hand  or  fviger .. 

Application  of  hip  cast > , 

Application  of  h^  casts  — ... 

Appfication  of  long  leg  cast  

Application  of  long  leg  cast 

Apply  long  leg  cast  brace 

AppKcation  of  long  leg  cast  „_ 

Apply  short  leg  cast _.._ 

Apply  short  leg  cast „ 

Apply  stxxt  leg  cast _„ 

Addition  of  waiter  to  cast 

Apply  rigid  leg  cast . 

AppAcalion  of  lag  cast  ; 

Application  long  leg  splint 

Application  louver  leg  splint ;. 

Strapping  of  hip  

Strapping  of  knee  

Strapping  of  anUe 

Strappirig  of  toes  

Application  of  paste  boot . 

Appication  of  fool  splint . 

Removal/revision  of  cast  

Removal/reMSion  of  cast  „ „ 

Ranwvai/revision  of  cast  ._ _.. 

Removal/revision  of  cast  _ 

Repair  of  body  cast  

Windowing  of  cast  

Wedging  of  cast „.... 

Wadging-of  clubfoot  cast 

Casting/stiapping  procedure 

Jaw  arthrosoopy/surgery 

Jaw  arthroaoopy/surgery  — 

Shoulder  arthroacopy 

Shoulder  arthroscopy/su^ery 

Slioulder  arthroscopy/supgery  ..._.; ... 

Stwulder  arthroscopy/surgery 

Shoulder  arthroscopy/surgery 

Shoulder  arttvoscopy/surgary  ...„ 

Shoulder  arttvoacopy/surgery . 

SiwuMer  arthroacopy/surgery 

Elbow  arthroacopy  ..„ 

Elbow  arthroacopy/surgery 

Elbow  arttvoacopy/surgary  

Elbow  arthroscopy/surgery  

Etoow  arthroaoopy/surgery  .. .,„ 

Etxjw  arthroaoopy/surgery  ....... 

Wrist  aithiDsoqpy 

Wrist  arthroacopy/surgery 

Wrist  arthrosoQpy/surgery „.. 

Wrist  arthroaoopy/surgery 4... 

Wrist  arthroscopy/surgery „ 

Wrist  arthroaoopy/surgery 

Wrist  arthroacopy/surgery 

Knea  arthroaoopy/suigary . 
Knee  arthnoaoopy/suigery . 

Tbial  arthroacopy/surgery  

TiMd  arttvoacopy/sugaiy 

Knee  arthroaoQpy,  diagnostic 
Knee  arthroaoopy/drainage  .... 
Knee  arttwoscopy/surgery 


VIoik 
RVUs  2 


0.77 
0.50 
0.56 
0.66 
0.64 
0.71 
0.56 
0.51 
2.03 
2J2 
1.40 
1.53 
1.43 
1.18 
0.86 
1.01 
1.18 
0.57 
1.78 
1.02 
0.69 
0.73 
0.54 
0.57 
0.51 
0.47 
0.57 
0.76 
0.88 
1.12 
1.34 
0.94 
a68 
0.75 
1.12 
1.26 
0.00 
5.28 
7.99 
5.74 
7.33 
6.81 
7.43 
7.14 
7.86 
7.33 
8.70 
5.63 
6.13 
6.33 
7.37 
6.72 

5.39 
5.86 
6.22 
734 
6.60 
6.93 
4.04 
7.96 

12.38 
9.48 

13.28 
4.94 
6.29 
6.79 


Practice 
expense 
RVUs  3 


0.40 
0.17 
0.39 
057 
0.38 
0.27 
023 
0.21 
1.88 
1.94 
1.02 
1.10 
•1.84 
0.86 
0.79 
0.97 
1.18 
0.23 
1.70 
0.39 
0.57 
a47 
0J6 
0.35 
0.30 
0.28 
0.79 
028 
032 
03S 
04S 
086 
023 
026 
0.38 
OSO 
000 
4J0^ 
•11.75 
4.84 
•9.38 
•8.72 
•10.38 
•9.14 
•11.10 
•10.00 
•11.44 
532 
534 
6.03 

ijoa 

6.40 

7.(» 

329 

530 

539 

7.00 

•9.44 

6.78 

335 

•1019 

1035 

11.69 

11.89 

432 

6.77 

•8.69 


Mal- 
practice 
RVUs 


0.06 
002 
0.06 
0.03 
0.05 
033 
0.03 
»0.02 
0.31 
028 
0.16 
0.17 
0.33 
0.14 
012 
014 
018 
0.03 
028 
0.04 
0.07 
0.06 
0.03 
0.05 
0.03 
0.03 
0.04 
0.03 
0.05 
0.05 
O07 
0.12 
0.04 
0.04 
0.06 
0.07 
0.00 
0.46 
1.46 
0.75 
1.73 
1.73 
2.13 
1.74 
2.32 
2.06 
2.31 
0.83 
0.96 
039 
1.15 
1.06 
1.14 
0.54 
031 
0.95 
1.15 
220 
097 
0.62 
1.74 
1.74 
1.88 
138 
084 
0.96 
1.S2 


Total 


123 

0.69 

1.00 

0.95 

1.07 

1.01 

0.81 

0.74 

4.22 

4.54 

2.58 

2.80 

3.60 

2.18 

1.77 

2.12 

2.54 

033 

3.76 

1.45 

1.33 

126 

0.93 

0.97 

0.84 

0.78 

1.40 

1.07 

125 

1.52 

1.86 

1.92 

0.95 

1.05 

1.56 

1.63 

0.00 

9.75 

2120 

11.34 

18.44 

1726 

19.92 

18.02 

2128 

19.38 

22.45 

11.78 

12.93 

13.35 

t5.55 

14.18 

15.61 

9.22 

12.37 

12.76 

15.49 

1824 

14.68 

8.51 

19.89 

25.07 

23.05 

26.85 

9.60 

14.02 

17.00 


Gkibal 
period 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
(XX) 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
09C 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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S 
S 
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s 
s 
s 
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s 
s 
s 
s 
s 
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s 
s 
s 
s 
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'  All  numaric  CPT  HCPCS  CopyrigM  1994  Amencan  Medic*  Associalion 

*«  Indtoaiat  RVIM  are  nol  uaad  tor  Medicaie  payment 

> '  Indicalas  radudion  o<  Practica  Eiparse  RVUs  as  a  resull  of  OBRA  1993. 
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ADDENDUM  B.— Relative  Value 


HCPCS' 


29875 

29876 

29877 

29879 

29880 

29881 

29882 

29883 

29884 

29885 

29886 

29887 

29888 

29889 

29894 

29895 

29897 

29898 

29909 

30000 

30020 

30100 

30110 

30115 

30117 

30118 

30120 

30124 

30125 

30130 

30140 

30150 

30160 

30200 

30210 

30220 

30300 

.30310 
30320 
30400 
30410 
30420 
30430 
30435 
30450 
30460 
30462 
30520 
30540 
30545 
30560 
30580 

.  30600 
3062:0 
30630 
30801 
30802 
30901 
30903 
30905 
30906 
30915 
30920 
30930 
30999 
31000 
31002 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

R 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 


Descriptim 


Knee  arthroscopy/surgefy 
Knee  arthroscopy/surgery 
Knee  arthroscopy/surgery 
Knee  arthroscopy/surgery 
Knee  arthroscopy/surgery 
Knee  arthroscopy/surgery 
Knee  arthroscopy/surgery 
Knee  vthroscopy/surgery 
Knee  ffthroscopy/surgery 
Knee  arthroscopy/surgery 
Knee  arthroscopy/surgery 
Knee  arthroscopy/surgery 
Knee  arthroscopy/surgery 
Knee  arthroscopy/surgery 
Ankle  arthroscopy/surgery 
Ankle  arthroscopy/surgery 
Ankle  arthroscopy/surgery 
Ankle  arthroscopy/surgery 

Arthroscopy  of  joint 

Drainage  of  nose  lesion  ... 
Drainage  of  nose  lesion  ... 

Intranasal  biopsy 

Renwvai  of  nose  polyp<s) 
Removal  of  nose  polyp(s) 
Removal  of  intranasal  lesia  i 
Rerrwval  of  intranasal  leski  i 

Revision  of  rrase  

RenDoval  of  nose  lesnn 
Removal  of  nose  lesk>n 
Removal  of  turtiinate  bonei 
Removal  of  turbinate  bone) 
Paitial  removal  of  nose  . 

Removal  of  nose 

Injection  treatment  of  nose 

Nasal  sinus  ttierapy  

Insert  nasal  septal  button 
Remove  nasal  foreign  bod; 
Remove  nasal  foreign  bod; 
Remove  nasal  foreign  bod; 
Reconstruction  of  nose  . 
Reconstruction  of  nose  . 
Reconstruction  of  rK>se  . 

Revision  of  nose  

Revision  of  nose  

Revision  of  nose 

Revision  of  nose  

Revision  of  nose 

Repair  of  nasal  septum 

Repair  nasal  defect 

Repair  nasal  defect 

Release  of  nasal  acSiesion 
Repair  upper  jaw  fistula  .. 
Repair  mouth/nose  fistula 
Intranasal  reconstructkxi 
Repair  nasal  septum  defec 
Cauterizatkxi  inner  nose 
Cauterization  inner  nose 
Control  of  nosebleed  .... 

Control  of  nosebleed  

Control  of  nosebleed  .... 
Repeat  control  of  noseble^ 
Li^rtion  nasal  sinus  artery 
Ligation  upper  jaw  artery  . 
Thisrapy  fracture  of  nose  . 
Nasal  surgery  procedure  . 
Irrigation  maxillary  sinus  .. 
Irrigatran  sphenoid  sinus  .. 


<  AN  ni«n«nc  OPT  HCPCS  Co(iyngr)i  1994  Ani«nc8n  Medical  Association, 

'  t  Indicates  RVUs  are  nol  uMd  tor  Madcare  paymenL 

*' Indicates  reduction  o(  Pracaee  Eiverse  RVOs  as  a  result  of  OBRA  1 
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Units  (RVUs)  and  Rewvted  information— Continued 


Work 
RVUs  2 


6.16 

7.51 

7.05 

7.63 

8.09 

7.46 

8.24 

9.00 

6.92 

8.63 

7.13 

8.58 

1328 

10.76 

6.95 

6.73 

6.92 

8.03 

0.00 

1.38 

1.38 

0.94 

1.58 

4.25 

3.06 

9.23 

5.14 

3.00 

6.79 

3.17 

3.28 

8.48 

8.92 

0.78 

1.03 

1.49 

0.99 

1.91 

4.39 

9.24 

12.39 

15.40 

6.73 

11.23 

18.06 

9.48 

18.98 

5.55 

7.46 

10.89 

1.21 

6.49 

5.87 

5.55 

6.83 

1.02 

1.98 

1.21 

1.54 

1.97 

2.45 

6.72 

7.46 

1.21 

0.00 

1.10 

1.86 


Practwe 
expense 
RVUs  3 


•8.10 

•9.78 

•9.13 

•10.55 

•10.95 

•9.54 

•10.54 

•13.07 

•8.86 

8.23 

6.80 

10.52 

•17.00 

10.26 

•8.90 

•8.60 

•8.90 

•10.28 

0.00 

0.58 

0.60 

0.69 

1.29 

2.81 

2.84 

8.01 

•6.59 

1.34 

5.55 

1.67 

3.04 

7.92 

•11.42 

0.37 

0.26 

1.51 

0.46 

1.62 

4.29 

9.97 

14.54 

17.78 

6.09 

10.17 

11.24 

8.58 

17.16 

•7.13 

6.63 

10.83 

0.55 

6.24 

3.77 

•7.61 

6.24 

0.47 

0.94 

0.56 

0.85 

1.79 

1.08 

4.95 

*9.8S 

0.71 

0.00 

0.43 

0.46 


Mal- 
practice 
RVUs 


1.61 

1.95 

1.81 

2.19 

2.22 

1.82 

1.90 

2.80 

1.56 

1.35 

1.12 

1.71 

3.18 

1.68 

1.47 

1.51 

1.77 

1.91 

0.00 

0.05 

0.06 

0.08 

0.14 

0.30 

0.31 

0.92 

1.00 

0.16 

0.73 

0.17 

0.34 

1.07 

1.73 

0.04 

0.03 

0.16 

0.05 

0.18 

0.43 

1.36 

2.01 

2.22 

0.66 

1.10 

0.91 

0.93 

1.87 

0.96 

0.70 

0.93 

0.06 

0.57 

0.36 

1.10 

0.71 

0.05 

0.11 

0.06 

0.08 

0.17 

0.11 

0.52 

1.32 

0.08 

0.00 

0.05 

0.05 


Total 


15.87 

19.24 

17.99 

20.37 

21.26 

18.82 

20.68 

24.87 

17.34 

18.21 

15.05 

20.81 

33.46 

22.70 

17.32 

16.84 

17.59 

20.22 

0.00 

2.01 

2.04 

1.71 

3.01 

7.36 

6.21 

18.16 

12.73 

4.50 

13.07 

5.01 

6.66 

17.47 

22.07 

1.19 

1.32 

3.16 

1.50 

3.71 

9.11 

20.57 

28.94 

35.40 

13.48 

22.50 

30.21 

18.99 

38.01 

13.64 

14.79 

22.65 

1.82 

13.30 

10.00 

14.26 

13.78 

1.54 

3.03 

1.83 

2.47 

3.93 

3.64 

12.19 

18.63 

2.00 

0.00 

1.58 

2.37 


Gtobal 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
010 
010 
000 
000 
000 
000 
090 
090 
010 
YYY 
010 
010 


Update 


S 
S 
S 
S 
S 
S 

s 

S 
S 
S 

s 

S 
S 
S 
S 

s 

S 
S 
S 

s 

S 

s 

8 

s 
s 
s 
s 
s 
s 
s 
s 
s 
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s 
s 
s 
s 
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s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 

s 
s 


HCF»CS' 


31020 

31030 

31032 

31040 

31050 

31051 

31070 

31071 

31075 

31080 

31081 

31084 

31085 

31086 

31087 

31090 

31200 

31201 

31205 

31225 

31230 

31231 

31233 

31235 

31237 

31238 

31239 

31240 

31245 

31246 

31247 

31248 

31249 

31250 

31251 

31252 

31254 

31255 

31256 

31256 

31260 

31261 

31262 

31263 

31264 

31265 

31266 

31267 

31268 

31269 

31270 

31271 

31275 

31276 

31277 

31280 

31281 

31282 

31283 

31284 

31285 

31286 

31287 

31288 

31290 

31291 

31292 
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MOD 


Status 


A" 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

D 

D 

D 

D 

D 

D 

D 

A 

A 

A 

D 

D 

D 

D 

D 

D 

D 

D 

A 

D 

D 

D 

D 

D 

A 

D 

D 

D 

D 

D 

D 

D 

D 

A 

A 

A 

A 

A 


Description 


Exploratkm  maxillary  sinus  

Exploratk>n  maxillary  sinus _„..., 

Explore  sinus.renwve  polyps „..., 

Expioralion  twhind  upper  jaw 

Exptoration  sphenoid  sinus 

Sphenoid  sinus  surgery 

Exploration  of  frontal  sinus ^v 

Exploration  of  frontal  sinus  

Exploration  of  frontal  sinus .^ I 

Removal  of  frontal  sinus ,... 

Removal  of  frontal  sinus  .... 

Removal  of  frorrtal  sinus „.. 

Removal  of  frontal  sinus „ .„ 

Removal  of  frontal  sinus „. 

Removal  of  frontal  sinus ™ 

Exploration  of  sinuses  .. ...Z 

Removal  of  ethmoid  sinus „„ 

Renx)val  of  ethmoid  sinus  

Removal  of  ethmoid  sinus ... 

Removal  of  upper  jaw 

Rerrxjval  of  upper  jaw „ 

Nasal  endoscopy,  dx  

Nasal/sinus  endoscopy,  dx 

Nasal/sinus  endoscopy,  dx 

Nasal/sinus  endoscopy,  surg _ 

Nasal/sinus  endoscopy,  surg 

Nasal/sinus  endoscopy,  surg „ 

Nasal/sinus  endoscopy,  surg ., ....... 

Nasal/sinus  endoscopy,  surg .,„. 

Nasal/sinus  endoscopy,  surg „.* 

Nasal/sinus  endoscopy,  surg „.., 

Nasal/sinus  erxJoscopy,  surg 

Nasal/sinus  endoscopy,  surg 

Nasal  endoscopy,  diagnostte 

Nasal/sirws  endoscopy,  surg 

Nasal  endoscopy,  polypectomy  . .. 

Reviskxi  of  ethmoid  sinus  „ 

Rerrwval  of  ethrrwid  sinus 

Exploration  maxillary  sinus 

Nasal  endoscopy,  surgical 

ErKloscopy,  maxillary  sinus  

Nasal/sinus  endoscopy,  surg ^ 

Nasal/sinus  endoscopy,  surg .... 

Erxloscopy.  maxillary  sinus  _... 

Nasal/sinus  endoscopy,  surg .... 

Endoscopy,  nraxillary  sinus  

Nasal/sinus  endoscopy,  surg 

Endoscopy,  maxillary  sinus  

ErKloscopy,  maxillary  sinus  

Nasal/sinus  endoscopy,  surg 

Endoscopy,  sphenoid  sinus 

Nasal/sinus  erxloscopy,  surg 

Sphenoid  endoscopy,  surgical _ 

Sinus  surgical  endoscopy . 

Sphenoid  endoscopy,  surgnal 

Nasal/sinus  endoscopy,  surg „.. 

Nasal/sinus  endoscopy,  surg 

Nasal/sinus  endoscopy,  surg 

Nasal/sinus  endoscopy,  surg 

Nasal/sinus  endoscopy,  surg , 

Endoscopy,  combined  sinuses  ....-^-...._ 

Nasal/sinus  endoscopy,  surg .' 

Nasal/sinus  endoscopy,  surg 

Nasal/sinus  endoscopy,  surg „ „ 

Nasal/sinus  erxJoscopy,  surg 

Nasal/sinus  endoscopy,  surg 

Nasal'sinus  erxloscopy,  surg 


Work 
RVUs  2 


'  All  numeric  CPT  HCPCS  CopyngW  t9»4  Ar^encan  MIedcal  Association 

»  » IfxJicates  RVUs  are  not  used  (or  Medicare  payment. 

'  "loaicates  reduction  of  Practice  Expense  Rrf  Us  as  a  resuttotOBRA  1993. 


2.81 
5.60 
6.22 
8.83 
5.07 
6.85 
4.04 
0.00 
8.57 
10.73 
11.93 
12.69 
13.38 
11.98 
12.14 
8.65 
4.68 
7.91 
9.65 
15.19 
21.06 
0.73 
1.56 
2.74 
1.88 
3.26 
8.50 
2.61 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
4.65 
6.96 
3.29 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
5.46 
0.00 
0.00 
0.00 
0.00 
0.00 
7.42 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
3.92 
4.58 
12.87 
13.52 
10.45  I 


PraCbce 
expense 
RVUs  3 


2.66 
•7.16 
•7.96 
7.98 
5.96 
8.12 
4.69 
0.00 
10.51 
9.21 
10.32 
14.79 
15.65 
10.87 
10.39 
•13.98 
4.62 
7.01 
8.03 
•19.44 
21.74 
1.37 
•2.00 
0.96 
•2.40 
•4.17 
•10.88 
•3.34 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
•5.95 
•8.91 
3.77 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
523 
0.00 
0.00 
0.00 
0.00 
0.00 
6.72 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
•5.01 
•5.86 
•16.47 
•17.31 
•13.38 


Mal- 

practKe 

RVUs 


029 

0.86 

0.99 

0.86 

0.64 

0.85 

0.50 

0.00 

1.10 

1.12 

1.30 

1.62 

1.76 

1.15 

1.33 

2.12 

0.48 

0.75 

0.81 

2.37 

2.48 

0.15 

0.31 

0.10 

0.37 

0.45 

1.18 

0.37 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.69 

1.14 

0.41 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.81 

0.00 

0.00 

0.00 

0.00 

0.00 

0.73 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.65 

0.78 

1.80 

1.88 

1.45 


Total 


5.76 
13.62 
15.17 
17.67 
11.67 
15.82 
9.23 
0.00 
20.18 
21.06 
23.55 
29.10 
30.79 
24.00 
23.86 
24.75 
9.78 
15.67 
18.49 
37.00 
45.28 
2.25 
3.87 
3.80 
4.65 
7.88 
20.56 
6.32 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1129 
17.01 
7.47 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
11.50 
0.00 
0.00 
0.00 
0.00 
0.00 
14.87 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
9.58 
1122 
31.14 
32.71 
25.28 


Gk>bal 
period 


Update 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 

000 

000 

000 

000 

010 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

010 

010 

010 
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ADDENDUM  B.— RELATTVE  VALUE 


INITS  (RVUs)  AND  RELATED  INFORMATION— Continued 


HCPCS^ 


MOD 


31293 

31294 

31299 

31300 

31320 

31360 

31365 

31367 

31368 

31370 

31375 

31380 

31382 

31390 

31385 

31400 

31420 

31500 

31502 

31505 

31510 

31511 

31512 

31513 

31515 

31520 

31525 

31526 

31527 

31 528 

31529 

31530 

31531 

31535 

31536 

31540 

31541 

31560 

31561 

31570 

31571 

31575 

31576 

31577 

31578 

31579 

31580 

31582 

31584 

31585 

31585 

31587 

31588 

31590 

31595 

31599 

31600 

31601 

31603 

31605 

31610 

31611 

31612 

31613 

31614 

31615 

31622 


Status 


A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


DescriptkH 


Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Sinus  surgery  procedure 
Removal  of  laiynx  lesion 
Diagnostic  incision  larynx 

Removal  of  larynx 

Rerrwval  of  larynx 

Partial  rerrxwal  of  larynx 
Partial  removal  of  larynx 
Partial  removal  of  larynx 
Partial  removal  of  larynx 
Partial  removal  of  larynx 
Partial  removal  of  larynx 
Removal  of  larynx  &  pharyni 
Reconstruct  larynx  &  pharyn 

Revision  of  larynx 

Removal  of  epiiglottis  

Insert  enr>ergency  ainvay  .. 
Char)ge  of  windpipe  ainway 
Diagnostic  laryngoscopy  ... 
Laryngoscopy  with  t)iopsy 
Remove  forieign  txxiy,  laryro 
Removal  of  larynx  lesion  ... 

Injection  into  vocal  cord 

Laryngoscopy  for  aspiration 
Diagriostic  laryngoscopy  .... 
Diagnostic  laryngoscopy  .... 
Diagnostic  laryngoscopy  .... 
Laryngoscopy  for  treatment 
Laryngoscopy  and  dilatation 
Laryngoscopy  and  dilatation 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Operative  laryngoscopy 
Laryngoscopy  with  injection 
Laryngoscopy  with  injection 
Diagnostic  teiryngoscopy  .. 
Laryngoscopy  with  biopsy 
Remove  foreign  t)ody,  laryi 
Removal  of  larynx  lesion  .. 
Diagrwstic  laryngoscopy  ... 

Revision  of  larynx  

Revision  of  larynx 

Repair  of  larynx  fracture  ... 
Repair  of  larynx  fracture  ... 
Repair  of  larynx  fracture  ... 

Revteion  of  larynx  

Revision  of  larynx  

Reinnervate  larynx 

Larynx  nerve  surgery 

Larynx  surgery  procedure  . 

Incision  of  wiridpipe  

Incision  of  windpipe 

Incision  of  windjjipe  

Incision  of  windpipe  

Incision  of  windpipe  

Surgery/speech  prosthesis 
PuTKture/clear  windpipe  ... 
Repair  windpipe  opening  . 
Repair  windpipe  opening  . 
Visualization  of  windpipe  . 
Diagnostic  txonchoscopy  . 


'  M  numsnc  OPT  HCPCS  CopyrigM  1994  Amarican  Medk»l  Association 

'  ■  Indicales  RVUs  are  not  used  H»  Madcare  payment. 

^'Indicates  reduction  o)  Practice  Ei^ienae  RVUs  as  a  resuR  of  OBRA  199 


Work 
RVUs  2 


n 


Practice 
expense 
RVUs  3 


11.43 
13.06 

aoo 

13.28 
4.54 
15.19 
21.83 
18.98 
23.72 
18.50 
18.50 
18.50 
18.50 
21.15 
26.19 
9.06 
9.06 
2.33 
0.65 
0.61 
1.92 
2.16 
2.07 
2.10 
1.80 
2.56 
2.63 
2.57 
357 
2.37 
2.68 
3.39 
3.73 
3.16 
3.17 
4.13 
3.56 
5.46 
4.90 
3.87 
3.52 
1.10 
1.97 
2.47 
2.84 
2.26 
11.01 
19.73 
18.50 
4.40 
7.24 
7.98 
11.82 
6.36 
7.58 
0.00 
3.62 
4.45 
4.15 
3.58 
7.87 
5.03 
0.91 
4.24 
6.11 
2.09 
2.80 


Mal- 
practice 
RVUs 


•14.64 
•16.72 
0.00 
11.58 
3.87 
19.36 
27.14 
17.22 
26.76 
17.18 
14.84 
17.27 
16.06 
•28.01 
•33.52 
7.81 
8.08 
1.14 
0.58 
0.43 
0.55 
0.96 
1.79 
•2.78 
1.13 
1.64 
2.20 
•3.29 
2.99 
2.66 
2.46 
3.63 
•4.78 
4.01 
•4.37 
•5.29 
•5.24 
4.99 
•7.48 
•4.95 
•4.96 
1.56 
•2.52 
•3.16 
•3.73 
2.33 
•14.09 
17.87 
12.72 
3.77 
6.55 
^2^ 
10.70 
5.76 
6.84 
0.00 
4.04 
5.03 
4.23 
4.19 
6.67 
•7.23 
1.17 
2.21 
6.74 
1.95 
3.57 


Total 


1.59 

1.83 

0.00 

1.28 

0.48 

2.19 

3.10 

1.88 

3.06 

1.88 

1.56 

1.88 

1.78 

4.05 

4.42 

0.91 

0.84 

0.14 

0.07 

0.05 

0.07 

0.10 

0.20 

0.38 

0.14 

0.18 

0.23 

0.38 

0.30 

0.30- 

0.25 

0.39 

0.60 

0.45 

0.59 

0.61 

0.75 

0.51 

1.08 

0.60 

0.69 

0.17 

0.33 

0.37 

0.48 

0.26 

1.63 

1.94 

1.34 

0.40 

0.71 

0.79 

1.16 

0.62 

0.74 

0.00 

0.65 

0.66 

0.66 

0.50 

0.92 

1.04 

0.12 

0.28 

0.73 

0.22 

0.34 


Global 
period 


27.66 
31.61 
0.00 
26.14 
8.89 
36.74 
52.07 
38.08 
53.54 
37.56 
34.90 
37.65 
36.34 
53.21 
64.13 
17.78 
17.98 
3.61 
1.30 
1.09 
2.54 
3.22 
4.06 
5.26 
3.07 
4.38 
5.06 
6.24 
6.56 
5.33 
5.39 
7.41 
9.11 
7.62 
8.13 
10.03 
9.55 
10.96 
13.46 
9.42 
9.17 
2.83 
4.82 
6.Q0 
7.05 
4.85 
26.73 
39.54 
32.56 
8.57 
14.50 
15.98 
23.68 
12.74 
15.16 
0.00 
8.31 
10.14 
9.04 
8.27 
15.46 
13.30 
2.20 
6.73 
13.58 
4.26 
6.71 


Update 


010 
010 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
090 
090 
000 
090 
090 
000 
000 
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HCPCS' 


31625 

31626 

31629 

31630 

31631 

31635 

31640 

31641 

31645 

31646 

31656 

31659 

31700 

31708 

31710 

31715 

31717 

31720 

31725 

31730 

31750 

31755 

31760 

31766 

31770 

31775 

31780 

31781 

31785 

31786 

31800 

31805 

31820 

31825 

31830 

31899 

32000 

32002 

32005 

32020 

32035 

32036 

32095 

32100 

32110 

32120 

32124 

32140 

32141 

32150 

32151 

32160 

32200 

32215 

32220 

32225 

32310 

32315 

32320 

32400 

32402 

32405 

32420 

32440 

32442 

32445 

32460  I 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Bronchoscopy  with  biopsy 

Bronchoscopy  with  biopsy  

Bronchoscopy  with  biopsy  .„ , 

BrorKhoscopy  with  repair  

Bronchoscopy  vnth  dilation „ , 

Remove  foreign  body,  airway 

Bronchoscopy  &  remove  lesion .-.„ 

Bronchoscopy,  treat  blockage  .... 

Bronchoscopy,  clear  airv^ys 

Bronchoscopy,  reclear  airways 

Brorx^hoscopy.  inject  for  x-ray  

Bronchoscopic  procedures  

Insertion  of  airway  catheter 

Irretill  ainway  contrast  dye  

Insertion  of  airoray  catheter  .J. 

Injection  for  bronchus  x-ray „ 

Bronchial  brush  biopsy  „. 

Clearance  of  ainways 

Clearance  of  airways ... 

Intro  windpipe  wire/tube 

Repair  of  windpipe 

Repair  of  twindpipe 

Repair  of  wirxjpipe 

Reconstructk>n  of  windpipe  

Repair/graft  of  bronchus  . ..„ „. 

Reconstruct  bronchus 

Reconstruct  windpipe  

Reconstruct  windpipe  

Remove  windpipe  lesion ^ 

Remove  windpipe  lesion 

Repair  of  windpipe  injury 

Repair  of  windpipe  injury 

Ctosure  of  windpipe  leskxi  .... 

Repair  of  windpipe  defect 

Revise  windpipe  scar 

Airways  surgical  procedure  

Drainage  of  chest 

Treatment  of  collapsed  king 

Treat  lung  lining  chemically ... 

Insertion  of  chest  tube ..... 

Exptoration  of  chest 

Expk>ratk>n  of  chest 

Btopsy  through  chest  wal ... 

Expk)ratk>iVbk)pey  of  chest 

Exptore/repair  chest 

Re-expk>ration  of  chest 

Expkxe  chest,  free  adhesk)ns ..... 

Removal  of  lur>g  lesion(s) 

Remove/treat  lung  lesk)ns 

Removal  of  lung  lesion(s) 

Remove  lung  foreign  body  ....... .. 

Open  chest  heart  massage 

Drainage  of  lung  leskm 

Treat  chest  lining  

Release  of  lung 

Partial  release  of  king 

Removal  of  chest  lining  _ 

Partial  removal  chest  lining  

Free/remove  chest  lining  

Needle  biopey  chest  lining 

Open  btopsy  cheist  lining  _, 

Biopsy,  king  or  mediastinum 

Punctilre/ciear  lung „„... 

Removal  of  lung ..... 

Sleeve  pr>eumonectomy  .r.........*.. 

Removal  of  lung 1. 

I  Partial  removal  of  lung 


Work 
RVUs  2 


3.37 
3.81 
3.37 
3.82 
4.37 
3.68 
4.94 
5.03 
3.16 
2.72 
2.17 
0.00 
1.34 
1.41 
1.30 
1.11 
2.12 
1.06 
1.96 
2.85 
9.05 
14.69 
20.89 
28.82 
21.15 
22.15 
16.14 
22.22 
16.14 
22.54 
6.77 
12.59 
4.f0 
6.31 
426 
0.00 
1.54 
2.19 
2.19 
3.98 
6.55 
7.56 
7.13 
,  10.07 
11.76 
9.62 
10.93 
12.14 
12.14 
12.42 
12.42 
7.13 
13.10 
10.07 
17.62 
12.10 
12.05 
0.00 
19.15 
1.76 
6.55 
1.93 
2.16 
19.15 
24.68 
23.37 
16.84^ 


Practfce 
expense 
RVUs  3 


'AM  nwnaric  CI»T  HCPCS  Copyrigltt  1994  Amertew  Medical  Assoc«too 

2  alntfealaa  RVUt  are  not  uaad  for  Medicare  paymwiL 

**lndicalee  reduction  or  Practica  Expense  FMJs  a*  a  result  otoerw  1993. 


3.83 
•4.88 
•4.31 
3.72 
3.94 
4.53 
5.02 
•6.49 
3.62 
3.06 
•2.77 
0.00 
1.38 
0.77 
0.90 
0.48 
0.73 
0.74 
1.41 
2.47 
8.88 
13.30 
10.92 
18.40 
15.07 
16.37 
17.33 
16.86 
8.92 
13.30 
4.90 
9.82 
3.58 
5.00 
3.66 
0.00 
0.90 
1.34 
1.09 
2.63 
6.76 
7.13 
8.25 
11.24 
11.51 
9.45 
10.94 
12.37 
13.42 
10.34 
9.15 
•9.13 
6.89 
7.62 
15.81 
11.84 
11.64 
OJM 
18.10 
1.48 
7.58 
2.12 
1.50 
18.56 
17.94 
20.46 
1715 


Mai- 

practwe 

RVUs 


0.35 

0.$3 

0.34 

0.50 

0.48 

0.53 

0.67 

0.85 

0.30 

0.27 

0.31 

0.00 

0.17 

0.09 

0.12 

0.04 

0.06 

0.09 

0.15 

0.23 

1.09 

1.44 

2.55 

1.12 

2.08 

1.92 

2.08 

1.96 

1.17 

2.24 

0.76 

1.41 

0.46 

0.58 

0.42 

0.00 

0.08 

0.22 

0.15 

0.43 

1.25 

1.32 

1.45 

2.10 

2.01 

1.72 

2.21 

2.42 

2.53 

2.01 

1.37 

1.52 

0.93 

1.28 

3.01 

2.28 

2.10 

0.00 

3.40 

0.12 

1.34 

0.18 

0.13 

3.55 

3.50 

3.88 

3.23 


Total 


7.55 
9.07 
8.02 
8.04 
a79 
8.74 
10.63 
12.37 
7.08 
6.05 
5.25 
0.00 
2.89 
2.27 
2.32 
1.63 
2.91 
1.89 
3.52 
5.55 
19.02 
29.43 
34.36 
48.34 
38.30 
40.44 
35.55 
41.04 
26.23 
38.08 
12.43 
23.82 
8.14 
11.89 
8.34 
0.00 
2.52 
3.75 
3.43 
7.04 
14.56 
16.01 
16.83 
23.41 
25.28 
20.79 
24.08 
26.93 
28.09 
24.77 
22.94 
17.78 
20.92 
ia97 
36.44 
26.22 
25.79 
0.00 
40.65 
3.36 
15.47 
4.23 
3.81 
41.26 
46.12 
47.71 
37.22 


Global 
period 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
000 
000 
090 
090 
090 
090 


Update 


N 
N 
N 
S 
N 
S 
S 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 
N 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 

s 

N 
N 
S 
S 

s 


63496    Federal  Register  /  Vol.  59,  No.  23 


= 


/  Thiusday,  December  8.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  235  /  Thursday.. December  8.  1994  /  Rules  and  Regulations    63497 


63496    Federal  Register  /  Vol.  59.  No.  23S|  /  Thursday,  December  8,  1994  /  Rules  and  Regulations 


Addendum  B.— Relattve  Value 


HCPCS' 


32482 

32484 

32485 

32486 

32488 

32500 

32520 

32522 

32525 

32540 

32601 

32602 

32603 

32604 

32605 

32606 

32650 

32651 

32652 

32653 

32654 

32655 

32656 

32657 

32658 

32669 

32660 

32661 

32662 

32663 

32664 

32665 

32800 

32810 

32815 

32820 

32850 

32851 

32852 

32853 

32854 

32900 

32905 

32906 

32940 

32960 

32999 

33010 

33011 

33015 

33020 

33025 

33030 

33031 

33050 

33100 

33120 

33130 

33200 

33201 

33206 

33207 

33208 

33210 

33211 

33212 

33213 


MOO 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
X 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
D 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


DescriptK  n 


Bdobectomy  ..._ 

Scgmentectomy 

Parliai  removal  of  lung  ... 

Sleeve  lotectomy  

Completton  pneumonectom  ' 
Partial  removal  of  lung  ... 
Remove  (ung  &  revise  chea  . 
Remove  lung  &  revise  chea 
Renrtove  lung  &  revise  chea 
Removal  of  lung  lesion  .... 
Thoracoscopy,  (Sagnostic 
Thoracoscopy,  (Sagnostic 
Thoracoscopy,  diagnostic 
Thoracoscopy,  diagnostic 
Thoracoscopy,  diagnostic 
Thoracoscopy,  diagnostic 
Thoracoscopy,  surgical  .... 
Thoracoscopy,  surgical  .... 
Thoracoscopy,  surgical  .... 
Thoracoscopy,  surgical  ;... 
Thoracoscopy,  surgical  .... 
Thoracoscopy,  surgical  .... 
Thoracoscopy,  surgical  .... 
Thoracoscopy,  surgical  .... 
Thoracoscopy,  surgical  .... 
Thoracoscopy,  surgical  .... 
Thoracoscopy,  surgical  .... 
Thoracoscopy,  surgical .... 
Thoracoscopy,  surgical .... 
Thoracoscopy,  surgical  .... 
Thoracoscopy,  surgical  .... 
Thoracoscopy,  surgical  .... 

Repair  lung  hemia  

Cloee  chest  after  drainage 
Close  t)ronchiai  fistula  ... 
Reconstruct  injured  chest  . .., 
Donor  pneumonectomy  ... 
Umg  trartsplant.  single  .... 
Lung  transplant  w/l>ypass 
Lung  transplant.  doMe  ... 
Lung  transjilant  w/l}ypass  4- 

Removal  of  rtt>(s)  

Revise  &  repair  chest  wall 
Revise  &  repair  chest  waH 

Revision  of  lung 

Therapeutic  pneumothorax 
Chest  surgery  procedure 

Drainage  of  heart  sac 

Repeat  drainage  of  heart  s4c 

Incision  of  heart  sac  

Incision  of  heart  sac  

Incision  of  heart  sac  

Partial  removal  of  heart  sa< 
Partial  removal  of  heart  sac 
Removal  of  heart  sac  lesioi 
Removal  of  heart  sac  ... 
Removal  of  heart  lesion 
Removal  of  heart  lesion 
Insertion  of  heart  pacemaker 
Insertion  of  heart  pacemaki  r 
Insertion  of  heart  pacemak(  r 
Insertion  of  heart  pacemak(  r 
Insertion  of  heart  pacemaki  r 
Insertion  of  heart  electrode 
Insertion  of  heart  electrode 
Insertion  of  putee  generatoi  . 
Ineertion  of  pulse  generatoi  . 


'  M  numeric  CPT  HCPCS  CopyngM  1994  Amencan  Mtdical  Assoaatwri. 

>  •  IndicaWs  RVUt  are  nol  uMd  lor  Msdicare  paymanl 

*' Micalw  reduction  o«  Practtca  EipenM  RVUs  a*  a  rasutt  o(  OBRA  199( 


Units  (RVUs)  and  Related  iNFORMATiOf*— Continued 


Work 
RVUs  2 


18.54 

19.52 

2153 

22.75 

24.41 

13.10 

19.42 

21.94 

24.33 

13.31 

5.46 

5.96 

7.81 

8.78 

6.93 

8.40 

10.07 

12.10 

17.62 

12.42 

11.76 

12.42 

12.10 

13.10 

11.08 

10.91 . 

16.62 

12.70 

15.76 

17.43 

13.65 

14.73 

12.10 

11.59 

21.36 

19.78 

0.00 

35.14 

38.11 

43.93 

46.90 

18.14 

19.15 

25.17 

18.14 

1.84 

0.00 

2.24 

2.24 

5.64 

11.08 

10.91 

16.62 

19.64 

12.70 

0.00 

22.57 

19.53 

11.08 

8.93 

6.04 

728 

7.28 

.  3.30 

3.40 

5.21 

6.15 


Practice 
expense 
RVUs  3 


17.15 

17.15 

21.46 

16.54 

17.74 

13.47 

20.67 

21.90 

23.50 

11.67 

3.47 

3.87 

3.47 

3.87 

3.47 

3.87 

7.62 

11.84 

15.81 

10.34 

11.51 

13.42 

13.36 

13.47 

13.26 

•13.96 

19.93 

9.25 

14.55 

17.15 

10.55 

14.33 

8J28 

6.50 

15.22 

19.01 

0.00 

25.55 

27.71 

31.94 

34.10 

8.47 

12.74 

15.42 

11.37 

0.93 

0.00 

1.54 

1.11 

4.26 

13.26 

•13.96 

21.02 

13.25 

9.25 

0.00 

•28.89 

13.50 

12.27 

11.19 

•7.73 

9.01 

•9.50 

3.30 

3.30 

5.38 

5.38 


Mal- 

practwe 

RVUs 


3.23 
3.23 
3.93 
3.23 
3.46 
2.56 
3.93 
4.19 
4.61 
2.05 
0.57 
0.64 
0.57 
0.64 
0.57 
0.64 
1.28 
2.28 
3.01 
2.01 
2.01 
2.53 
2.36 
2.56 
2.52 
2.61 
3.56 
1.47 
2.74 
3.23 
2.04 
^64 
1.58 
1.19 
2.62 
3.24 
0.00 
4.99 
5.41 
6.24 
6.67 
1.63 
2.60 
2.92 
1.75 
0.13 
0.00 
0.14 
0.12 
0.62 
2.52 
2.61 
3.92 
2.50 
1.47 
0.00 
5.17 
2.22 
1.90 
1.67 
1.34 
1.33 
1.54 
0.27 
0.27 
0.88 
0.88 


Total 


38.92 
39.90 
46.92 
42.52 
45.61 
29.13 
44.02 
48.03 
52.44 
27.03 
9.50 
10.47 
11.85 
13.29 
10.97 
12.91 
18.97 
26.22 
36.44 
24.77 
25.28 
28.37 
27.82 
29.13 
26.86 
27.48 
40.11 
23.42 
33.05 
37.81 
26.24 
31.70 
21.96 
19.28 
39.20 
42.03 
0.00 
65.68 
71J23 
82.11 
87.67 
28.24 
34.49 
43.51 
31.26 
2.90 
0.00 
3.92 
3.47 
10.52 
26.86 
27.48 
41. S6 
35.39 
23.42 
0.00 
56.63 
35.25 
25.25 
21.79 
15.11 
17.62 
18.32 
6.87 
6.97 
11.47 
12.41 


Gtobal 
penod 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
.000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
090 
090 
090 
090 
090 
090 
090 
090 
000 
YYY 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
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Update 


HCPCS' 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

0 

s 
s 
s 
s 
s 
s 
s 
s 

N 

s 

N 
N 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 
N 
N 
S 
N 


33214 

33216 

33217 

33218 

33220 

33222 

33223 

33233 

33234 

33235 

33236 

33237 

33238 

33240 

33241 

33242 

33243 

33244 

33245 

33246 

33247 

33249 

33250 

33251 

33260 

33261 

33300 

33305 

33310 

33315 

33320 

33321 

33322 

33330 

33332 

33335 

33350 

33400 

33401 

33403 

33404 

33405 

33406 

33411 

33412 

33413 

33414 

33415 

33416 

33417 

33420 

33422 

33425 

33426 

33427 

33430 

33460 

33463 

33464 

33465 

33468 

33470 

33471 

33472 

33474 

334TO 

33476 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Upgrade  of  pacemaker  system  . 
Revision  Implanted  electrode  .... 

Insert/revise  electrode  

Repair  pacemaker  electrodes  .... 

Repair  pacemaker  electrode 

Pacemaker  arcd  pocket  

Pacemaker  akxl  pocket  

Removal  of  pacemaker  system  . 
Removal  of  pacemaker  system  . 
Removal  pacemaker  electrode  .. 
Renwve  electrode/thoracotomy  , 
Renx)ve  electrode/thoracotomy , 
Remove  electrode/thoracotomy  . 

Insert/replace  pulse  gener 

Remove  pulse  generator  only  ... 
Repair  pulse  generator/leads  .... 
Remove  generator/thoracotomy 

Remove  generator 

Implant  heart  defibrillator 


IrTiplant  heart  defibrillator 

Insert/replace  leads  

Insert/replace  leads/gener  

At)late  heart  dysrtiythm  focus  .... 
Ablate  heart  tfysrhythm  focus  .... 
Ablate  heart  dysrttythm  focus  .... 
Ablate  heart  dysrtiythm  focus  .... 

Repair  of  heart  wound 

Repair  of  heart  wound 

Exptoratory  heart  surgery  „.. 

Exptoratory  heart  surgery  

Repair  major  btood  vessel(s) 

Repair  major  vessel 

Repair  major  bkxxf  vessel(s) 

Insert  major  vessel  graft 

Insert  major  vessel  graft 

Insert  major  vessel  graft 

Repair  major  bkxxJ  vessel(s) 

Repair  of  aortic  valve 

Valvuloplasty,  open 

Valvutoplasty,  w/cp  bypass 

Prepare  heart-aorta  conduit 

Replacement  of  aortic  valve 

Replacementiiaortic  valve  

Replacement  of  aortk:  valve 

Replacement  of  aortic  valve  ...... 

Replacement,  aortic  valve  

Repair,  aortw  valve 

Revisk>n.  subvalvular  tissue  

Revise  venfricle  muscle  .„ 

Repair  of  aortk:  valve 

Reviskxi  of  mitral  valve 

Reviswn  of  mitral  valve 

Repair  of  mitral  valve 

Repair  of  mitral  valve 

Repair  of  mitral  valve 

Replacement  of  mitral  valve 

Revision  of  trrcuspid  valve  ..„ 

Valvuloplasty,  tricuspkl  

Valvutoplasty,  tricuspkl  

Replace  tricuspid  valve .„ 

Reviskjn  of  tricuspid  valve 

Revisron  of  pulrTx>nary  valve 

Valvotomy,  pulmonary  valve 

Revision  of  pulmonary  valve 

Revision  of  pubnonary  valve 

Replacement,  pulmonary  vafve  .. 
Reviswn  of  heart  chamber  


Work 
RVUs  2 


'  An  numeric  CPT  HCPCS  Copyrighil994  American  Medeal  Association. 

2  *  Indicates  RVUs  are  not  used  tor  Madicwe  payment 

>' bxticales  reduction  o(  Pnoic*  Expense  RVUs  as  a  result  ol  OBRA  t993. 


7.43 
5.07 
5.43 
5.02 
5.10 
4.59 
6.14 
2.97 
6.69 
9.93 
11.71 
12.69 
14.15 
7.20 
2.97 
5.85 
21.47 
8.34 
12.57 
19.28 
9.36 
12.83 
19.54 
22.57 
16.19 
22.57 
16.19 
19.22 
17.12 
20.15 
15.39 
18.74 
18.40 
19.15 
22.50 
27.66 
0.00 
23.16 
22.45 
23.43 
26.62 
28.47 
3123 
30.37 
32.26 
34.17 
29.28 
25.02 
28.20 
27.34 
20.69 
23.72 
25.57 
26.07 
32.07 
29.42 
21.60 
24.16 
25.87 
26.57 
28.20 
19.52 
21.13 
20.91 
20.91 
27.34 
24.41 


Practk» 
expense 
RVUs  3 


5.40 
5.02 
5.02 
4.59 
4.59 
5.70 
5.70 
2.64 
4.74 
5.21 
3.98 
9.60 
10.29 
5.38 
2.16 
'•7.50 
9.02 
9.02 
•16.09 
20.79 
•13.24 
•16.81 
11.56 
16.41 
11.77 
13.96 
14.36 
•  17.40 
11.28 
14.48 
14.14 
21.75 
21.75 
12.67 
15.07 
15.07 
0.00 
26.21 
26.21 
26.21 
31.25 
30.48 
38.65 
38.65 
38.65 
41.09 
38.65 
30.48 
28.14 
34.71 
19.82 
•30.35 
31.27 
31.96 
34.71 
34.85 
26.07 
32.67 
32.67 
32.67 
34.71 
19.82 
26.21 
•30.64 
•30.64 
34.85 
28.14 


Mai- 

practk^e 

RVUs 


1.06 

055 

0.55 

0.62 

0.62 

1.01 

1.01 

0.05 

0.38 

0.55 

0.62 

1.13 

2.01 

0.88 

0.43 

1.54 

1.54 

1.54 

2.36 

3.19 

2.36 

3.19 

0.86 

ZJZX 

2.29 

2.73 

2.60 

3.07 

1.93 

257 

2.51 

3.61 

351 

1.93 

2.39 

2.39 

0.00 

2.83 

2.83 

2.83 

559 

5.33 

7.45 

7.45 

7.45 

7.23 

7.45 

5.33 

4.99 

6.18 

2.45 

6.45 

5.42 

5.80 

6.30 

6.11 

4.73 

5.95 

5.95 

5.95 

6.30 

2.45 

2.83 

2.83 

2.83 

6.11 

4.99 


Total 


13.89 
10.64 
11.00 
1023 
10.31 
11.30 
12.85 

5.66 
1351 
15.69 
16.31 
23.42 
26.45 
13.46 

5.56 
14.89 
32.03 
18.90 
31.02 
43.26 
25.06 
32.83 
31.96 
42.19 
30.25 
39.26 
33.15 
39.69 
30.33 
37.20 
32.04 
44.10 
43.76 
33.75 
39.96 
45.12 

0.00 
52.20 
51.49 
52.47 
63.46 
6428 
77.33 
76.47 
78.36 
82.49 
75.38 
60.83 
61.33 
6823 
42.96 
60.52 
62.26 
63.83 
73.08 
70.38 
52.40 
62.78 
64.49 
65.19 
6921 
41.79 
50.17 
54.38 
54.38 
68.30 
57.54 


Gtobal 
period 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

09Q 

09J 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


Update 
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Addendum  B.— Relative  Value  Jnits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


33478 
33500 
33501 
33502 
33503 
33504 
33505 
33506 
33510 
33511 
33512 
33513 
33514 
33516 
33517 
33518 
33519 
33521 
33522 
33523 
33530 
33533 
33534 
33535 
33536 
33542 
33545 
33570 
33572 
33575 
33600 
33602 
33606 
33608 
33610 
33611 
33612 
33615 
33617 
33619 
33641 
33645 
33647 
33660 
33665 
33670 
3368-. 
33684 
33688 
33690 
33692 
33694 
33696 
33697 
33698 
33702 
33710 
33720 
33722 
33730 
33732 
33735 
33736 
33737 
33750 
33755 
33762 


MOD 


Status 


DescriptkM 


Revision  of  heart  chamber 
Repair  heart  vessel  fistula  . 
Repair  heart  vessel  fistula  . 
Coronary  artery  correction  . 

Coronary  artery  graft  

Coronary  artery  graft  

Repair  artery  w/tunnel  

Repair  artery,  translocation  4"' 

CABG,  vein,  single  

CABG,  vein,  two  

CABG,  vein,  three 

CABG,  vein,  four 

CABG,  vein,  five  

CABG,  vein,  six  t  „.. 

CABG,  artery-vein,  single  ...\.. 
CABG,  artery-vein,  two  .... 
CABG.  artery-vein,  three  . 
CABG.  artery-vein,  four  ... 
CABG,  artery-vein,  five  .... 
CABG,  artery-vein,  six  t  ... 
Coronary  artery,  bypass/reop 

CABG,  arterial,  sirigle 

CABG,  arterial,  two 

CABG,  arterial,  three  

CABG,  arterial,  fourt  

Removal  of  heart  lesion  ... 
Repair  of  heart  damage  ... 
Revise  coronary  ejaculation  J... 
Open  coronary  endarterector  ly 
Revise  coronary  circulation  \... 

Closure  of  va^e 

Closure  of  valve 

Anastomosis/artery-aorta  ....J... 

Repair  anomaly  w/corxluit 

Repair  by  enlargement  ..... 

Repair  dout>le  ventricle 

Repair  double  ventricle  ..... 

Repair  (simple  fontan) 

Repair  by  modified  fontan 

Repair  single  ventricle  

Repair  heart  septum  defect  |... 
Revision  of  heart  veins  .... 
Repair  heart  septum  defects 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  chambers  ... 
Repair  heart  septum  defect 
Repair  heart  septum  defect 
Repair  heart  septum  defect 
Reinforce  pulmonary  artery 

Repair  of  heart  defects  

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  defects  

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  defect 

Repair  of  heart  defect 

Repair  heart-vein  defect(s)  . 

Rejaair  heart-vein  defect  

Revision  of  heart  chamber  . 
Revision  of  heart  chamber  . 
Revision  of  heart  chamtier  . 

Major  vessel  shunt 

Major  vessel  shunt 

Major  vessel  shunt 


'  All  numenc  OPT  HCPCS  Copynghi  I9ft4  Arrencan  Meflcal  Associatior 
'  •  Indicates  RVUs  are  r.ol  used  tor  Medicare  payment. 
■  Indicates  reductior  ot  Practice  Eipense  RVUs  as  a  result  ot  C6RA  1993 
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Work 
RVUs* 


25.38 
23.91 
16.14 
19.80 
20.15 
23.16 
25.38 
25.38 
23.29 
25.57 
27.84 
30.12 
32.39 
34.66 
2.27 
4.55 
6.82 
9.10 
11.37 
13.65 
5.86 
24.00 
26.99 
29.98 
32.96 
26.57 
33.96 
0.00 
4.45 
0.00 
28.31 
27.34 
29.28 
30.02 
29.28 
3153 
32.06 
30.50 
32.21 
35.39 
19.93 
22.78 
27.44 
24.41 
27.34 
3153 
26.36 
28.31 
29.28 
18.31 
2958 
3056 
30.12 
3251 
33.19 
25.38 
28.35 
25.38 
27.34 
29.89 
27.09 
19.97 
22.45 
20.50 
20.15 
20.50 
20.50 


Practice 
expense 
RVUs  3 


3157 
29.55 
14.14 
14.14 
29.55 
29.55 
34.24 
34.24 
29.55 
32.44 
35.33 
3851 
41.09 
43.97 
2.89 
5.77 
8.65 
11.54 
14.43 
17.32 
•8.87 
30.45 
34.24 
38.03 
41.82 
30.73 
34.92 
0.00 
353 
0.00 
34.85 
30.48 
38.65 
38.65 
38.65 
38.65 
38.65 
38.65 
38.65 
44.30 
•25.51 
27.61 
34.92 
3157 
31.27 
38.65 
34.92 
34.92 
34.92 
22.10 
38.65 
38.65 
38.65 
38.65 
38.65 
30.48 
34.92 
30.48 
30.48 
38.65 
31.27 
25.69 
25.69 
25.69 
22.10 
22.10 
22.10 


Mal- 
practice 
RVUs 


5.42 
550 
2.51 
2.51 
550 
550 
6.03 
6.03 
550 
5.71 
652 
6.73 
753 
7.74 
0.50 
1.02 
1.52 
2.03 
2.54 
3.05 
2.18 
5.36 
6.03 
6.70 
7.37 
5.53 
658 
0.00 
0.63 
0.00 
6.11 
5.33 
7.45 
7.45 
7.45 
7.45 
7.45 
7.45 
7.45 
8.04 
4.87 
4.87 
6.28 
5.42 
5.42 
7.45 
658 
658 
658 
4.29 
7.45 
7.45 
7.45 
7.45 
7.45 
5.33 
6.28 
5.33 
5.33 
7.45 
5.42 
4.87 
4.87 
4.87 
459 
4.29 
4.29 


Total 


62.07 
58.66 
32.79 
36.45 
54.90 
57.91 
65.65 
65.65 
58.04 
63.72 
69.39 
75.06 
80.71 
86.37 
5.66 
11.34 
16.99 
22.67 
28.34 
34.02 
16.91 
59.81 
6756 
74.71 
82.15 
62.83 
75.16 
0.00 
8.31 
0.00 
6957 
63.15 
75.38 
76.12 
75.38 
77.33 
78.16 
76.60 
78.31 
87.73 
50.31 
5556 
68.64 
61.10 
64.03 
77.33 
67.56 
69.51 
70.48 
44.70 
75.38 
76.36 
7652 
78.31 
79.29 
61.19 
69.55 
61.19 
63.15 
75.99 
63.78 
50.53 
53.01 
51.06 
46.54 
46.89 
46.89 


Global 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  lNFORMATior+-Continued 


HCPCS' 


33764 
33766 
33767 
33770 
33771 
33774 
33775 
33776 
33777 
33778 
33779 
33780 
33781 
33786 
33788 
33800 
33802 
33803 
33813 
33814 
33820 
33822 
33824 
33840 
33845 
33851 
33852 
33853 
33860 
33861 
33863 
33870 
33875 
33877 
33910 
33915 
33916 
33917 
33918 
33919 
33920 
33922 
33930 
33935 
33940 
33945 
33960 
33961 
33970 
33971 
33973 
33974 
33975 
33976 
33977 
33978 
33999 
34X1 
34051 
34101 
34111 
34151 
34201 
34203 
34401 
34421 
34451 


MOD 


Status 


Descriplion 


Major  vessel  shunt  &  graft 

Major  vessel  shunt 

Atriai  septectomy/septostomy 
Repair  great  vessels  detect ... 
Repair  great  vessels  defect ... 
R^)air  great  vessels  defect ... 
Repair  great  vessels  defect ... 
Rejiair  great  vessels  defect ... 
Repair  great  vessels  defect ... 
Repair  great  vessels  defect ... 
Repair  great  vessels  defect ... 
Repair  great  vessels  defect ... 
Repair  great  vessels  defect ... 

Repair  arterial  trunk „ 

Revision  of  pulmonary  artery  . 

Aortic  susp^ision  

Repair  vessel  defect 

Repair  vessel  defect 

Repair  septal  defect 

Rejiair  septal  defect 

Revise  major  vessel  

Revise  major  vessel  

Revise  ma^  vessel  

Remove  aorta  constrictnn  ^_ 

Remove  aorta  constriction 

Remove  aorta  constriction 

Repair  septal  defect 

Repair  septal  defect 

Ascending  aorta  graft 

Ascending  aorta  graft 

Ascending  aorta  graft  ._ 

Transverse  aortic  arch  graft  .. 

Thorack:  aorta  graft  „.. 

Thoracoabdominal  graft 

Remove  hjng  artery  emboli  ... 
Remove  lung  artery  emboli  ... 

Surgery  of  great  vessel  

Repair  pulnmnary  artery u. 

Repair  pul(TK>nary  atresia 

ftepair  pulmonary  atresia  . 

Repair  pulmonary  atresia 

Transect  pubnonary  artery 

Removal  of  donor  heart/lung  . 
Trartsplantatk>n,  heart/hjng  _„ 

Removal  of  donor  heart 

Transplantation  of  heart 

External  drculatkin  assist 

External  circulatkm  assist 

Aorte  circulatk>n  assist 

Aortic  circulatkm  assist 

Insert  bafloon  devrce 

Renxive  intra-eortk:  t>alk>on  ... 

Implant  ventricular  devk» 

Implant  ventricular  devce 

Remove  ventricular  devk» 

Remove  ventricular  device  _.. 
Cardiac  surgery  procedure  >.. 

Removal  of  artery  clot 

Renrx>val  of  artery  ctot 

Removal  of  artery  ck)t 

Removal  of  arm  artery  ck>t 

Removal  of  artery  clot 

Removal  of  artery  ck>t 

Removal  of  leg  artery  ctot 

Removal  of  vein  dot 

Removal  of  vein  clot 
Removal  of  vein  clot 


Work 
RVUs* 


20.50 
21.47 
23.43 
31.96 
33.19 
2958 
30.50 
3251 
31.73 
34.17 
34.41 
35.14 
34.65 
33.19 
25.38 
15.18 
16.60 
18.54 
19.52 
24.41 
15.62 
16.60 
18.54 
19.52 
20.99 
20.01 
22.45 
3056 
3153 
33.19 
35.14 
37.74 
26.94 
4059 
21.86 
18.84 
24.17 
23.43 
25.38 
31.11 
30.75 
22.45 

0.00 
56.87 

0.00 
39.56 
19.36 
10.93 

8.05 

4.04 

9.76 
12.69 
19.52 
26.60 
MM 
19.52 

0.00 
11.69 
13.62 

8.73 

7.18 
1553 

8.04 
11.06 
11.64 

8.89 
13.13 


Practice 
expense 
RVUs' 


22.10 

22.10 

25.69 

3a65 

38.65 

3157 

3157 

34.92 

3157 

41.82 

41.82 

41.62 

41.82 

38.65 

29.55 

14.14 

22.10 

22.10 

22.10 

30.48 

22.10 

22.10 

22.10 

3155 

3155 

3155 

3155 

38.65 

34.71 

34.71 

34.71 

44.30 

3155 

44.11 

14.65 

12.02 

17^7 

34.71 

29.55 

38.65 

38.65 

2651 

0.00 

64.80 

0.00 

64.80 

7.01 

7.01 

7.54 

•5.16 

7.54 

5.56 

14.19 

19.33 

1541 

14.19 

0.00 

9.58 

8.81 

8.34 

7.59 

11.96 

&90 

&63 

8.07 

7.45 

10.69 


Mal- 

pradice 

RVUs 


459 
459 
4.87 
7.45 
7.45 
5.42 
5.42 
658 
5.42 
7J7 
7.37 
7J7 
7.37 
7.45 
550 
2.51 
459 
459 
459 
5.33 
459 
459 
459 
5.59 
5.59 
5.59 
5.59 
7.45 
6.18 
6.18 
6.18 
8.04 
5.59 
8.38 
2.77 
252 
3.43 
6.30 
550 
7.45 
7.45 
2.83 
0.00 
11.05 
0.00 
11.05 
0.94 
0.94 
1.00 
0.91 
1.00 
0S1 
2.77 
3.78 
2.43 
2.77 
0.00 
1.87 
1.59 
1.71 
1.59 
2.39 
1.78 
1.72 
1.39 
151 
2.14 


Totd 


46.89 
47.86 
53.99 
78.06 
7959 
65.97 
67.19 
73.41 
68.42 
83.36 
83.60 
84.33 
83.84 
79.29 
60.13 
31.83 
42.99 
44.93 
45.91 
6052 
42.01 
42.99 
44.93 
56.36 
57.83 
56.85 
5959 
76.36 
72.12 
74.08 
76.03 
90.08 
63.78 
92.78 
3958 
33.06 
45.17 
64.44 
60.13 
7751 
76.85 
51.49 

0.00 
132.72 

0.00 
115.41 
27.31 
18.88 
16.59 
10.11 
18.30 
19.16 
36.48 
49.71 
31.92 
36.48 

0.00 
23.14 
24.02 
18.78 
16.36 
29.58 
18.72 
21.41 
21.10 
17.85 
25.96 


Gtobal 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
090 
XXX 
090 
XXX 
XXX 
000 
090 
000 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 


090 
090 
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'  All  mxneric  Cfn  HCPCS  CopyngN  1994  American  Medcal  Assooalion. 

'(Indicates  RVUs  are  not  used  lor  Medicare  payment 

' '  lnd«ates  reduction  ol  Practice  Expense  RVUs  as  a  result  o>  OBRA  1993. 
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Addendum  B.— Relative  Value  Jnits  (RVUs)  and  Related  Informatiom— Continued 


HCPCS' 


34471 
34490 
34501 
34502 
34510 
34520 
34530 
35001 
35002 
35005 
35011 
35013 
35021 
35022 
35045 
35081 
35082 
35091 
35092 
35102 
35103 
35111 
35112 
35121 
35122 
36131 
35132 
35141 
35142 
35151 
35152 
35161 
35162 
35180 
35182 
35184 
35188 
35189 
35190 
35201 
35206 
35207 
36211 
36216 
36221 
35226 
35231 
35236 
35241 
35246 
35251 
35256 
35261 
35266 
35271 
35276 
36281 
35286 
35301 
35311 
35321 
35331 
35341 
35351 
35355 
35361 
35363 


MOO 


Status 


Oescripttoi 


Removal  of  vein  clot 

Removal  of  vein  clot 

Repair  valve,  femoral  vein  .. 

Reconstruct,  vena  cava 

Transposition  of  vein  valve  . 

Cross-over  vein  graft  

Leg  vein  fusion  

Repair  defect  of  artery 

Repair  artery  rupture,  neck  . 

Repair  defect  of  artery 

Repair  defect  of  artery 

Repair  artery  rupture,  arm  .. 

Repair  defect  of  artery 

Repair  artery  rupture,  chest 
Repair  defect  of  arm  artery 

Repair  defect  of  artery 

Repair  artery  rupture,  aorta 

Repair  defect  of  artery 

Repair  artery  rupture,  aorta 

Repair  defect  of  artery 

Repair  artery  rupture,  groin 

Repair  defect  of  artery 

Repair  artery  rupture,  spleen 

Repair  defect  of  artery 

)^epair  artery  rupture,  tielly  . 

Repair  defect  of  artery 

Repair  artery  rupture,  groin 

Repair  defect  of  artery 

Repair  artery  rupture,  thigh 

Repair  defect  of  artery 

Repair  artery  rupture,  knee 

Repair  defect  of  artery 

Repair  artery  rupture  

Repair  bk>od  vessel  leskm  . 
Repair  btoo6  vessel  lesion  . 
Repair  bk>od  vessel  lesion  . 
Repair  bkxxl  vessel  lesion  . 
Repair  bkxxJ  vessel  lesion  . 
Repair  bk>od  vessel  lesion  . 
Repair  bkxxJ  vessel  lesion  . 
Repair  bkxxi  vessel  lesion  . 
Repair  btood  vessel  lesion  . 
Repair  bkxxJ  vessel  lesion  . 
Repair  bkxxJ  vessel  lesion  . 
Repair  bkxxJ  vessel  lesion  . 
Repair  bkxxl  vessel  lesion  . 
Repair  bkxxJ  vessel  lesion  . 
Rejsair  btood  vessel  lesion  . 
Repair  btood  vessel  lesion  . 
Repair  btood  vessel  lesion  . 
Repair  btood  vessel  lesion  . 
Repair  btood  vessel  lesion  . 
Repair  btood  vessel  lesion  . 
Repair  btood  vessel  lesion  . 
Repair  btood  vessel  lesion  . 
Repair  btood  vessel  lesion  . 
Repair  btood  vessel  leston  . 
Repair  btood  vessel  lesion  . 

RechanneNng  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Recharmeiing  of  artery  

Rechanneling  of  artery 

R«channeiing  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  ....... 


<  Aa  rNimahc  OPT  HCPCS  CopyngM  1994  Antancan  Mactcai  Association 

'  i  mdkxtot  RVUt  «•  not  uMd  tor  MKtcan  paynwnt 
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Work 
RVUs  2 


9.12 
6.51 
9.71 
25.66 
11.75 
12.33 
16.33 
18.14 
19.43 
16.62 
10.43 
15.96 
17.62 
21.15 
9.98 
22.15 
28.82 
28.10 
36.06 
23.44 
31.31 
15.12 
17.38 
24.68 
32.08 
17.00 
20.40 
13.28 
14.62 
15.76 
15.46 
17.46 
18.46 
12.16 
16.12 
10.79 
13.10 
17.12 
11.79 
8.90 
8.49 
9.06 
20.16 
17.12 
16.11 
8.17 
10.76 
9.39 
21.15 
18.14 
16.12 
10.14 
10.39 
9.06 
20.16 
17.12 
15.11 
10.78 
15.95 
22.61 
11.08 
22.15 
23.67 
19.15 
15.11 
22.15 
23.16 


Practtoe 
expense 
RVUs  3 


3.51 
7.27 
7.35 
18.65 
8.89 
9.33 
12.35 
16.90 
12.64 
10.28 
•13.36 
14.70 
18.13 
14.78 
12.35 
21.46 
22.91 
22.67 
26.27 
22.15 
26.16 
17.60 
10.45 
19.12 
17.92 
15.88 
18.68 
14.70 
16.10 
15.36 
9.27 
15.88 
18.68 
7.37 
10.65 
9.73 
8.11 
11.33 
10.34 
10.07 
10.15 
10.80 
13.38 
10.68 
11.09 
10.28 
•13.78 
•12.02 
13.49 
16.95 
9.59 
12.40 
13.16 
•11.59 
12.53 
10.86 
17.28 
11.71 
14.46 
22.06 
12.96 
13.34 
17.37 
14.95 
15.42 
19.37 
22.77 


Mal- 
practice 
RVUs 


0.55 
1.54 
0.86 
3.64 
1.04 
1.09 
1.44 
3.18 
2.41 
2.19 
2.76 
3.03 
3.06 
2.80 
2.50 
4.18 
4.59 
4.25 
6.51 
4.32 
5.21 
3.70 
2.22 
3.66 
3.96 
3.15 
3.68 
2.88 
3.24 
2.94 
1.95 
3.16 
3.58 
1.48 
1.61 
1.96 
1.69 
2.21 
2.14 
1.94 
2.03 
1.93 
2.69 
2.08 
2.20 
1.95 
2.91 
2.56 
2.60 
2.15 
1.88 
2.39 
2.66 
2.41 
2.56 
2.26 
3.37 
2.33 
2.81 
4.61 
2.69 
2.66 
3.53 
2.97 
2.99 
3.88 
4.40 


'total 


13.18 
15.32 
17.92 
47.94 
21.68 
22.76 
30.12 
37^ 
34.48 
29.09 
26.64 
33.69 
38.81 
38.73 
24.83 
47.78 
56.32 
65.02 
67.54 
49.91 
62.68 
36.42 
30.06 
47.46 
53.96 
36.03 
42.66 
30.86 
33.96 
34.06 
26.68 
36.48 
40.71 
21.01 
28.38 
22.48 
22.80 
30.66 
24.27 
20.91 
20.67 
21.79 
36.12 
29.88 
28.40 
20.40 
27.45 
23.97 
37.24 
37.24 
27.59 
24.93 
26.21 
23.06 
35.24 
30.23 
35.76 
24.82 
33.22 
49.28 
26.73 
38.15 
44.57 
37.07 
33.52 
45.40 
50.33 


Gtobal 
pertod 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Update 
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HCPCS ' 


35371 
35372 
35381 
36390 
35450 
35452 
36454 
,35466 
36458 
36459 
35460 
35470 
35471 
35472 
35473 
35474 
35475 
36476 
35480 
35481 
35482 
36483 
35484 
36486 
36490 
36491 
36492 
35493 
35494 
36496 
35501 
36506 
36507 
36508 
36609 
35511 
36515 
35516 
36518 
35621 
35526 
35531 
35533 
35636 
35641 
35546 
35548 
35549 
35651 
3S6S6 
35658 
35560 
35563 
35565 
35666 
35571 
35582 
35683 
35585 
36687 
36601 
35606 
35612 
35616 
35621 
35623 
35626 
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MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descriptton 


Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Reoperation,  carotid  

Repair  arterial  blockage 

Rejsair  arterial  blockage ..... 

Repair  arterial  blockage  . 

Repair  arterial  blockage 

Repair  arterial  btockage , 

Repair  arterial  ttlockage  . 

Repair  venous  btockage 

Repair  arterial  blockage  . 

Repair  arterial  blockage 

Repair  arterial  blockage 

Repair  arterial  blockage 

Repair  arterial  blockage 

Repair  arterial  btockage 

Repair  venous  btockage 

Atherectomy,  open  ........ 

Atfwrectomy,  open 

Attierectomy,  open ^ 

Atherectomy,  open 

Atherectomy,  open 

Atherectomy,  open 

Atherectomy,  percutaneous 
Attierectomy.  percutaneous 
Attierectomy.  percutar>eous 
Atherectomy.  percutar>eous 
Atherectomy,  percutaneous 
Attierectomy,  percutaneous 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  t>ypass  graft  

Artery  t)ypa8s  graft  

Artery  bypass  grail  

Artery  ttypass  graft  

Artery  t>yi3ass  graft  

Artery  bypass  graft  

Artery  t>ypass  graft  „ 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  tjypass  graft  ...... 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  byjass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  byjsess  graft  

Artery  bypass  graft  

Artery  tyyjjass  graft 

Vein  bypass  graft 

Vein  bypass  graft 

Vein  byinss  graft 

Vein  bypass  graft 

Artery  bypass  graft  .... 
Artery  bypass  graft  .... 
Artery  bypass  graft  .... 
Artery  bypass  graft  .... 
Artery  bypass  graft  .... 
Bypc»s  graft,  not  vein 
Artery  bypass  graft  .„. 


Work 
RVUs  2 


10.49 
12.28 
14.60 
3.19 
10.07 
6.91 
6.04 
7.36 
9.49 
8.63 
6.04 
8.63 
10.07 
6.91 
6.04 
7.36 
9.49 
6.04 
11X» 
7.61 
6.65 
8.10 
10.44 
9.49 
11.08 
7.61 
6.65 
8.10 
10.44 
9.49 
18.23 
18.23 
18.23 
17.21 
16.70 
15.39 
^72^ 
14.88 
14.05 
14.80 
18.63 
24.17 
19.15 
21.66 
24.17 
24.17 
20.13 
21.91 
26.17 
15.47 
12.82 
22.12 
13.83 
13.83 
2021 
16.66 
25.69 
15.97 
19.05 
17.07 
16.19 
17.40 
14.39 
14.39 
13.23 
15.42 
22.26 


Practtoe 
expense 
RVUs  3 


12.51 
11.20 
13.67 
1.67 
•12.89 
4.35 
•7.73 
•9.41 
10.13 
10.39 
3.16 
10.39 
•12.89 
3.61 
•7.73 
•9.42 
10.13 
3.16 
13.43 
4.35 
•8.51 
•10.36 
10.13 
4.52 
13.43 
4.35 
•8.51 
•10.36 
10.13 
4.52 
19.35 
19.17 
17.92 
18.11 
18.90 
10.40 
11.25 
17.37 
17.47 
17.53 
12.95 
20.25 
21.04 
21.37 
19.55 
21.39 
19.55 
21.39 
19.25 
18.71 
•16.41 
20.22 
8.32 
•17.69 
20.62 
19.36 
23.74 
•20.44 
22.95 
21.51 
18.83 
17.56 
16.75 
16.79 
•16.94 
8.06 
20.51 


Mal- 

practKe 

RVUs 


2.50 

2.28 

2.71 

0.39 

1.38 

0.61 

1.53 

1.69 

1.83 

1.69 

0.74 

1.69 

1.38 

0.85 

1.53 

1.69 

1.83 

0.74 

1.38 

0.61 

1.53 

1.69 

1.83 

1.06 

1.38 

0.61 

1.53 

1.69 

1.83 

1.06 

3.49 

3.64 

3.61 

3.43 

3.92 

1.92 

2.01 

3.54 

3.38 

3.34 

2.44 

3.90 

4.43 

4.17 

3.65 

4.26 

3.65 

4.26 

3.87 

3.71 

3.23 

3.93 

1.70 

3.51 

4.08 

3.87 

4.89 

4.13 

4.63 

4.13 

3.33 

3.51 

3.30 

3.42 

3.80 

1.88 

4.08 


Total 


25.50 
25.75 
30.88 
5.25 
24.34 
11.87 
15.30 
18.45 
21.45 
20.71 
9.94 
20.71 
24.34 
11.37 
15.30 
18.47 
21.45 
9.94 
25.89 
12.57 
16.69 
20.15 
22  40 
15.07 
25.89 
12.57 
16.69 
20.15 
22.40 
15.07 
41.07 
41.04 
39.76 
38.75 
39.52 
27.71 
30.47 
35.79 
34.90 
35.67 
34.02 
48.32 
44.62 
47.19 
47.37 
49.82 
43.33 
47.56 
48.29 
37.89 
32.46 
46.27 
23.85 
35.03 
44.91 
39.89 
54.32 
40.54 
46.63 
42.71 
38.35 
38.46 
34.44 
34.60 
33.97 
26.36 
46.85 


Gtobal 
period 


090 
090 
090 
ZZZ 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

coo 

000 

000 

000 

000 

000 

000 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

09Q 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


Update 


S 
S 
S 
S 
N 
S 
S 
S 
S 
S 

s 

N 

N 

N 

N 

N 

N 

N 

S 

S 

S 

S 

S 

S 

N 

N 

N 

N 

N 

N 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

s 
s 
s 
s 
s 
s 

S 

s 
s 
s 
s 
s 
s 

S 

s 
s 
s 


'All numeric  CPT  HCPCS Copyrigm  1994  Atnerican  Mettcal  AssooaKon 
'tindieates  RVUs  are  not  usad  tor  Mndicare  payment 
^'indcatesraAiclion  of  Practice  Expense  RVUs  as  a  result  otOBRA  1993 
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HCPCS' 


35631 

35636 

35641 

35642 

35645 

35646 

35650 

35651 

35654 

35656 

35661 

35663 

35665 

35666 

35671 

35681 

35691 

35693 

35694 

35695 

35700 

35701 

35721 

35741 

35761 

35800 

35820 

35840 

35860 

35870 

35875 

35876 

35901 

35903 

35905 

35907 

36000 

36005 

36010 

36011 

36012 

36013 

36014 

36015 

36100 

36120 

36140 

36145 

36160 

36200 

36215 

36216 

36217 

36218 

36245 

36246 

36247 

36248 

36260 

36261 

36262 

36299 

36400 

36405 

36406 

36410 

36415 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
G 


Descrip  bn 


Artery  bypass  graft  

Artery  bypass  graft  

Artery  byJMSs  graft  

Artery  bfpass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  byi)ass  graft  

Artery  t>ypass  graft 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  byJMSs  graft  

Artery  bypass  graft  

Arterial  transposition 

Arterial  transposition 

Arterial  transposition 

Arterial  transposition 

Reoperation,  bypass  graft 
Exploration,  carotid  artery 
Expkxation,  femoral  artery 
Exploration  popliteal  artery 
Exploration  of  artery/vein 

Explore  neck  vessels 

Explore  cfiest  vessels  .... 
Explore  atxlominal  vessel; 

Explore  limb  vessels 

Repair  vessel  graft  defect 
Removal  of  clot  in  graft  ... 
Removal  of  clot  In  graft  .., 

Excision,  graft,  neck  

Excision,  graft,  extremity  . 

Excision,  graft,  tfKxax 

Excision,  graft,  atxlomen  . 

Place  needte  in  vein 

Irijection,  venography 

Ptace  cattieter  in  vein 

Place  catheter  in  vein 

Place  catheter  in  vein 

Place  catheter  in  artery  ... 
Place  catheter  in  artery  ... 
Place  catheter  in  artery  ... 
Establish  access  to  artery 
Estat)lish  access  to  artery 
Establish  access  to  artery 

Artery  to  vein  shunt  

Establish  access  to  aorta 
Place  catheter  in  aorta  .... 
Place  cattieter  in  artery  ... 
Place  catheter  in  artery  ... 
Place  catheter  in  artery  ... 
Place  catheter  in  artery  ... 
Place  catheter  in  artery  ... 
Place  catheter  in  artery  ... 
Place  catheter  in  artery  ... 
Place  catheter  In  artery  ... 
Insertion  of  infusion  pump 
Revision  of  infusion  pump 
Removal  of  infusion  pump 
Vessel  injection  procedure 

Drawing  Mood 

Drawing  blood 

Drawing  blood  .„ „..., 

Drawing  blood „.. 

Drawing  titood 


All  nunieoc  OPT  HCPCS  Copyngw  1994  Ameocan  Medcal  Association 
'  •  Indicaws  RVUs  are  not  umO  ter  Medicare  payment. 
■*•  ln<»cato»  reduction  ot  Praciice  Exper^e  RVU»  as  a  result  of  OBRA  199 
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Work 
RVUs  2 


23.16 

21.15 

22.67 

16.70 

16.19 

24.00 

13.06 

23.67 

17.62 

13.86 

11.81 

12.82 

14.05 

15.97 

12.18 

8.05 

16-70 

14.01 

17.81 

17.81 

3.08 

4.54 

4.54 

4.54 

4.54 

6.04 

11.64 

8.63 

4.54 

20.35 

9.07 

12.91 

7.25 

8.63 

16.89 

17.68 

0.18 

0.95 

2.43 

3.14 

3.52 

2.52 

3.02 

3.52 

3.02 

2.01 

2.01 

2.01 

2.52 

3.02 

4.47 

5.28 

6.30 

1.01 

5.07 

5.28 

6.30 

1.01 

9.27 

5.04 

3.70 

0.00 

0.18 

0.18 

0.18 

0.18 

0.00 


Practice 
expense 
RVUs  3 


17.87 

13.50 

20.56 

10.33 

11.15 

23.78 

•16.71 

24.09 

22.10 

•17.73 

•15.11 

•16.41 

17.79 

20.06 

•16.61 

•12.79 

19.62 

9.40 

9.33 

9.33 

1.61 

•5.82 

5.56 

5.73 

5.81 

5.28 

7.92 

7.23 

5.81 

10.64 

821 

8.21 

7.18 

7.18 

7.18 

7.18 

•0.32 

0.47 

2.11 

1.90 

2.67 

2.11 

2.28 

2.67 

2.59 

2.32 

1.41 

•2.65 

2.32 

2.73 

2.78 

3.29 

3.92 

0.62 

3.15 

3.29 

3.92 

0.62 

6.74 

2.23 

1.93 

0.00 

0.09 

0.45 

0.16 

0.22 

0.00 


Mal- 
practice 

RVUs 


3.57 

2.45 

4.08 

2.20 

2.05 

4.73 

3.56 

4.69 

4.42 

3.60 

3.30 

3.80 

3.57 

4.00 

4.08 

3.52 

3.81 

1.91 

2.17 

2.17 

0.38 

1.25 

1.11 

1.15 

1.14 

0.97 

1.43 

1.44 

1.15 

2.47 

1.65 

1.65 

1.46 

1.46 

1.46 

1.46 

0.04 

0.04 

0.31 

0.22 

0.32 

0.31 

0.27 

0.32 

0.32 

0.30 

0.24 

0.49 

0.35 

0.28 

0.23 

0.27 

0.32 

0.05 

0.26 

0.27 

0.32 

0.05 

1.41 

0.42 

0.40 

0.00 

0.01 

0.03 

0.01 

0.02 

0.00 


Total 


44.60 

37.10 

47.31 

29.23 

29.39 

52.51 

33.32 

52.45 

44.14 

35.19 

30.22 

33.03 

35.41 

40.03 

32.87 

24.36 

40.13 

25.32 

29.31 

29.31 

5.07 

11.61 

11.21 

11.42 

11.49 

12.29 

20.99 

17.30 

11.50 

33.46 

18.93 

22.77 

15.89 

17.27 

25.53 

26.32 

0.54 

1.46 

4.85 

5.26 

6.51 

4.94 

5.57 

6.51 

5.93 

4.63 

3.66 

5.15 

5.19 

6.03 

7.48 

8.84 

10.54 

1.68 

8.48 

8.84' 

10.54 

1.68 

17.42 

7.69 

6.03 

0.00 

0.28 

0.66 

0.35 

0.42 

0.00 


Gtobel 
penod 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

090 

090 

090 

090 

ZZZ 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

XXX 

000 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

090 

090 

090 

YYY 

XXX 

XXX 

XXX 

XXX 

XXX 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Contioued 


HCPCS' 


36420 

36425 

36430 

36440 

36450 

36455 

36460 

36468 

36469 

36470 

36471 

36481 

36488 

36489 

36490 

36491 

36493 

36500 

36510 

36520 

36522 

36530 

36531 

36532 

36533 

36534 

36535 

36600 

36620 

36625 

36640 

36660 

36680 

36800 

36810 

36815 

36821 

36822 

36825 

36830 

36832 

36834 

36835 

36840 

36845 

36860 

36861 

37140 

37145 

37160 

37180 

37181 

37190 

37200 

37201 

37202 

37203 

37204 

37205 

37206 

37207 

37208 

37209 

37565 

37600 

37605 

37606 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

D 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Establish  access  to  vein 

Establish  access  to  vein 

Blood  transfusion  service  

BkxxJ  transfusion  servk»  

Exctiange  transfusion  service 

Exchange  transfusion  service 

Transfusion  service,  fetal 

lnjection(s);spider  veins 

lr^ection(s);spider  veins 

Injectnn  therapy  of  vein  

Injectkxi  therapy  of  veins 

Insertion  of  catheter,  vein „ 

Insertion  of  cattieter,  vein 

tnsertkm  of  catheter,  vein 

Insertion  of  cattieter,  vein 

Insertion  of  catheter,  vein 

Repositkxiing  of  cvc  

lnsertk>n  of  catheter,  vein 

InsertkKi  of  catheter,  vein _.. 

Plasma  and/or  cell  exctiange  

Ptwtopheresis 

lnsertk>n  of  infuskm  pump  ......„„.. 

Reviston  of  infuskm  pump 

Removal  of  infusion  pump 

Insertkxi  of  access  port _. 

Reviskm  of  access  port 

Removal  of  access  port . 

Withdravyal  of  arterial  bk>od 

InsertkKi  catheter,  artery „ 

Insertkxi  cattieter,  artery 

Insertkm  catheter,  artery  ...„ 

Insertkm  catheter,  artery 

Insert  needte,  txxie  ca^  

Insertkm  of  cannula 

Insertkm  of  cannula  

Insertkm  of  cannula  . .„ 

Artery-vein  fuskm ..„ 

Insertkxi  of  cannula(s) 

Artery-vein  graft  

Artery-vein  graft  .,, 

Revise  artery-vein  fistula  

Repair  A-V  aneurysm 

Artery  to  vein  shunt  

Insert  marxlril 

Fuskxi  with  mandril .. 

Cannula  deckMting „....„ 

Cannula  deckrtting 

Reviskxi  of  circulatkxi 

Reviskxi  of  circuiatkm 

Reviskm  of  circulatkxi . 

Reviskxi  of  circulatkxi 

SpUce  spleen/kklney  veins 

Repair  of  circuiatkxi  defect 

Transcatheter  bkipsy 

Transcatheter  therapy  infuse 

Transcalheter  therapy  infuse . 

Transcatheter  retrieval 

Transcattieter  ocduskxt 

Transcatheter  stent 

Transcatheter  stent 

Transcatheter  stent 

Transcatheter  stent 

Exchange  arterial  catheter 

Ligation  of  neck  vein . 

Ugaton  of  neck  artery 
Ligatkxi  of  neck  artery 
Ligatkxi  of  neck  artery 


Work 
RVUs  2 


'  A«  numarfc  OPT  HCPCS  Copyrtgf<il904  AmertcMi  Ma«c«  Asaociaton. 

» t  IndicalM  RVUs  are  not  uaad  tor  Medcara  paymant. 

>' Indcales  radudion  o(  Practea  Evenae  RVUs  as  a  result  o>  OeRA  1993. 


1.01 
0.76 
0.00 
1.03 
2.23 
2.43 
6.59 
0.00 
0.00 
1.02 
1.49 
6.99 
1.35 
^22 

1.67 
1.43 
151 
3.52 
1.09 
1.74 
1.67 
4.83 
4.80 
3.23 
3.82 
3.79 
222 
0.32 
1.15 
2.^^ 

2.10 

1.40 

1.20 

2.43 

3.97 

2.62 

8.39 

5.03 

9.36 

7.78 

5.84 

9.32 

6.54 

0.00 

0.00 

2.01 

2.52 

22.15 

23.16 

20.15 

23.16 

25.17 

0.00 

4.56 

7.25 

5.68 

5.03 

18.14 

8.28 

4.13 

8.28 

4.13 

1.48 

3.90 

3.90 

4.63 

4.63 


Practkx 
expense 
RVUs3 


0.51 

0.08 

0.96 

0.94 

1.88 

2.27 

4.71 

0.00 

0.00 

0.27 

0.39 

5.30 

0.97 

1.12 

1.38 

1.71 

0.63 

0.08 

0.34 

1.92 

•3.31 

4.82 

4.37 

1.77 

4.29 

3.46 

1.81 

0.28 

0.66 

0.86 

2.32 

0.49 

1.24 

2.22 

4.85 

•3.35 

7.24 

5.60 

1120 

*9.96 

•8.47 

7.80 

3.42 

0.00 

0.00 

2.67 

•3.71 

1629 

17.13 

17.74 

14.19 

16.41 

0.00 

1.59 

5.50 

4.30 

3J2 

13.76 

5.16 

2.58 

5.16 

2.58 

0.92 

3.79 

•5.10 

5.56 

•5.92 


Mal- 

practKe 

RVUs 


0.05 

0.01 

0.07 

0.07 

0.18 

022 

1.09 

0.00 

0.00 

0.04 

0.05 

0.61 

0.14 

0.17 

020 

0.32 

0.16 

0.01 

0.02 

0.12 

0.37 

1.02 

027 

0.37 

0.85 

021 

0.38 

0.02 

0.14 

0.18 

0.40 

0.04 

0.10 

028 

0.74 

0.70 

1.46 

0.77 

221 

2.36 

2.38 

1.66 

0.79 

0.00 

0.00 

0.43 

1.01 

3.34 

1.72 

3.79 

2.76 

3.S2 

0.00 

0.13 

0.64 

0.50 

0.45 

1.60 

0.42 

021 

0.42 

021 

0.08 

0.74 

aso 

1.04 
0.72 


Total 


1.04 
I         0.72  1 


1.57 

0.85 

1.03 

2.04 

4.29 

4.92 

12.39 

0.00 

0.00 

1.33 

1.93 

12.90 

2.46 

2.51 

325 

3.46 

2.00 

3.61 

1.45 

3.78 

5.35 

10.67 

9.44 

5.37 

8.96 

7.46 

4.41 

0.62 

1.95 

3.15 

4.82 

1.93 

2.54 

4.93 

9.56 

6.67 

17.09 

11.40 

22.77 

20.10 

16.69 

18.78 

10.75 

0.00 

0.00 

5.01 

7.24 

41.78 

42.01 

41.68 

40.11 

45.10 

0.00 

628 

13.39 

10.48 

9.30 

33.50 

13.86 

6.92 

13.86 

6.92 

2.48 

6.43 

9.80 

1123 

1127 


Qkibal 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
010 
010 
000 
000 
000 
000 
000 
000 
000 
000 
000 
ZZZ 
010 
010 
010 
010 
010 
010 
XXX 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
ZZZ 
000 
ZZZ 
000 
090 
090 
090 
090 


Update 
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Addendum  B.— Relative  Vall  e  Units  (RVUs)  and  Related  INFORMATION-Continued 


HCPCS^ 


37607 

37609 

37615 

37616 

37617 

37618 

37620 

37650 

37660 

37700 

37720 

37730 

37735 

37760 

37780 

37785 

37788 

37790 

37799 

38100 

38101 

38102 

38115 

38200 

38230 

38240 

38241 

38300 

38305 

38308 

38380 

38381 

38382 

38600 

38606 

38510 

38620 

38625 

38630 

38642 

38560 

38555 

38662 

38564 

38700 

38720 

38724 

38740 

38745 

38746 

38747 

38760 

38765 

38770 

38780 

38790 

38794 

wOVW 

39000 

39010 
39020 
39200 

39220 
39400 
39499 
39501 
39502 


MOO 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
D 
A 
A 
A 
C 
A 
A 


Descrip  ion 


Ligation  of  fistula 
Tamporal  artefy  procedun 
Ligation  of  necic  artefy 
Ligation  of  chest  artery  .. 
Ligation  of  abdomen  arter 
Ligation  of  extremity  arter 
Revision  of  major  vein 
Revision  of  me^  vein 
Revision  of  major  vein 

Revise  leg  vein  

Removal  of  leg  vein  ... 

Removal  of  leg  veins 

Removal  of  leg  veins/lesiofi 
Revision  of  leg  veins 

Revision  of  leg  vein 

Revise  secondary  varicoslfc 
Revascularization,  penis 
Penie  venous  occiusion 
Vascular  surgery  procedw ) 
Removal  of  spleen,  total  ., 
Removal  of  spleen,  partial 
Removal  of  spleen,  total  . 
Repair  of  njplured  spleen 
Injection  for  spleen  x-ray 
Bone  marrow  collection  ... 
Bone  marrow  transplantati  m 
Bone  marrow  transplantatj  m 
Drainage  lymph  node  lesi<  n 
Drainage  lymph  node  tesi<  n 
Incision  of  lyrnph  channels 
Thoracic  duct  procedure 
Thoracic  duct  procedure 
Thoracic  duct  procedure 
Biopsy/removal,  lymph  node(s) 
Needte  biopsy,  lymph  nodi  (s) 
Biopsy/removal,  lymph  no<  e(s) 
Biojxy/removal,  lymph  no<  e(s) 
Biopsy/removal,  lymph  no(  e(s) 
Biopsy/removal,  lymph  no<  e(8) 
Explore  deep  node(s).  nee  ( 
Removal  neck/armpit  lesio  i 
Removal  neck/armpit  lesio  i 
Removal,  pelvic  lymph  no( 
Removal,  abdomen  lymph 
Removal  of  lymph  nodes. 
Removal  of  lymph  nodes, 
Removal  of  lymph  nodes, 
Remove  armpit  lymph  r 
Remove  armpits  lymph 
Remove  thoracic  lymph    . 
Renv>ve  abdominal  lymph 
Remove  groin  (ymph  node 
Remove  groin  lymph  node 
Remove  pelvis  lymph  nod<  s 
Remove  abdomen  lymph  r 
Injection  for  lymphatic  xray 
Access  thoracic  lymph  due 
Blood/lymph  system 
Exploration  of  chest  . 
Exploration  of  chest  . 
Exploration  of  chest  . 
Removal  chest  lesion 
Removal  chest  lesion 
Visualization  of  chest 

Chest  procedure  

Repair  diaphragm  laceratic  i 
Repair  paraesophageal  he|nia 


I  no(  es 


procei  lure 


'  A«  numoric  OPT  HCPCS  Copy»ioW  1994  Ameriew  Madical  Associatioo 
>«  mdicUH  RVUs  are  no(  uMd  tor  MedKara  paymanL 
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Work 
RVUs* 


nodes 
leck  ... 
leck  ... 
leck  ... 


I  nod  IS  ... 
noles  . 
noJes 


x>des 


r  odes 


5.84 

2£7 

4.39 

14.69 

14.19 

3.90 

9.24 

4.39 

9.65 

3.52 

5.22 

6.63 

9.90 

9.90 

3.52 

3.56 

21.33 

8.02 

0.00 

11.99 

12.59 

4.80 

12.59 

2.64 

3.16 

2.24 

2.24 

1.48 

454 

4.55 

6.53 

12.10 

9.24 

2.83 

t.14 

3.90 

4.86 

4.37 

5.82 

5.41 

6.42 

13.05 

9.65 

10.00 

7.56 

12.29 

13.22 

6.28 

8.08 

4.39 

4.89 

8.19 

14.98 

12.10 

15.17 

1.29 

4.05 

0.00 

5.03 

10.78 

O.OO 

12.40 

16.16 

5.11 

0.00 

12.10 

15.18 


Practice 
expense 
RVUs  3 


3.06 

2.22 

•5.64 

4.21 

8.00 

*4.98 

8.81 

4.02 

5;75 

3.64 

5.11 

6.95 

8.34 

7.48 

1.89 

0.98 

15.14 

5.70 

0.00 

8.55 

6.99 

2.51 

7.64 

1.71 

2.78 

2.06 

2.04 

0.58 

1.96 

3.37 

4.44 

7.56 

4.84 

1.59 

1.12 

2.54 

2.99 

2.59 

3.17 

4.26 

3.23 

7.27 

6.88 

7.39 

9.64 

•15.73 

14.36 

4.72 

8.28 

2.29 

2.56 

6.63 

12.67 

15.40 

16.06 

•1.82 

2.84 

0.00 

6.05 

11.46 

0.00 

11.58 

14.94 

5.12 

0.00 

10.66 

11.93 


Mal- 
practice 
RVUs 


0.71 

0.38 

1.11 

0.83 

1.54 

1.06 

1.48 

0.52 

1.07 

0.73 

1.04 

1.40 

1.68 

1.52 

0.35 

0.18 

1.48 

0.55 

0.00 

1.81 

1.51 

0.58 

1.49 

0.15 

0.21 

0.14 

0.13 

0.10 

0.36 

0.45 

0.76 

1.50 

1.13 

0.31 

0.17 

0.45 

0.56 

0.53 

0.65 

0.59 

0.63 

1.38 

1.20 

1.51 

1.31 

2.04 

2.00 

1.00 

1.76 

0.53 

0.59 

1.35 

2.42 

1.73 

3.13 

0.19 

0.38 

0.00 

1.08 

2.06 

0.00 

2.14 

2.83 

0.95 

0.00 

2.10 

2.45 


Total 


9.61 

4.87 

11.14 

19.73 

23.73 

9.94 

19.53 

8.93 

16.47 

7.89 

11.37 

14.98 

19.92 

18.90 

5.76 

4.72 

37.95 

14.27 

0.00 

22.35 

21.09 

7.89 

21.72 

4.50 

6.15 

4.46 

4.41 

2.16 

6.56 

8.37 

11.73 

21.16 

15.21 

4.73 

2.43 

6.89 

8.41 

7.49 

9.64 

10.26 

10.28 

21.70 

17.73 

lago 

18.51 

30.06 

29.58 

12.00 

18.12 

7.21 

8.04 

16.17 

30.07 

29.23 

34.36 

3.30 

7.27 

0.00 

12.16 

24.32 

0.00 

26.12 

33.93 

11.18 

0.00 

24.86 

29.56 


Global 
period 


090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
ZZZ 
090 
000 
010 
XXX 
XXX 
010 
090 
090 
090 
090 
090 
010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
090 
090 
090 
090 
000 
090 
YYY 
090 
090 
090 
090 
090 
010 
YYY 
090 
090 
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HCPCS' 


39503 

39520 

39530 

39531 

39540 

39541 

39545 

39547 

39599 

40490 

40500 

40510 

40520 

40525 

40527 

40530 

40650 

40652 

40654 

40700 

40701 

40702 

40720 

40761 

40799 

40800 

40801 

40804 

40805 

40806 

40808 

40810 

40812 

40814 

40816 

40818 

40819 

40820 

40830 

40831 

40840 

40842 

40843 

40844 

40845 

40899 

41000 

41005 

41006 

41007 

41008 

41009 

41010 

41015 

41016 

41017 

41018 

41100 

41105 

41108 

41110 

41112 

41113 

41114 

41115 
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A 

A 

A 

A 

A 

A 

A 

D 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

R 

R 

R 

C 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


41116     A 

41120  1  I  A 


Repair  of  dtaphragm  hernia 
Repair  of  diaphragm  hernia 
Repair  of  daphragm  hernia 
Repair  of  dtaphragm  hernia 
Repair  of  dteiphragm  hernia 
Repair  of  diaphragm  hernia 
Revision  of  diaphragm  . 

Revision  of  diaphragm  .. 

Diaphragm  surgery  procedure 

Biopsy  of  lip  

Partial  exciskm  of  lip  .... 
Partial  excision  of  lip  .... 
Partial  excision  of  lip  .... 
Reconstruct  jip  with  flap 
Reconstnjct  iip  with  flap 

Partial  removal  of  Np 

Repair  lip „., 

Repair  Hp „ 

Repair  lip 

Repair  cleft  lip/nasal 
Repair  cleft  Hp/nasal 
Repair  cleft  tip/nasal 
Repair  cleft  lip/nasal 
Repair  cieft  Hp^nasal 
Lip  surgery  procedure 
Drainage  of  mouth  lesion 
Drainage  of  mouth  lesion 
Removal  foreign  body,  mouth 
Removal  foreign  body,  mouth 

Incision  of  Np  fok) 

Bk)p8y  of  mouth  lesion  . 
Excision  of  nrxxjlh  lesion 
Excise/repair  mouth  lesion 
Excise/repair  mouth  lesion 
Excision  of  mouth  lesion 
Excise  oral  mucosa  for  graft 
Excise  lip  or  cheek  foW  ... 
Treatment  of  mouth  lesran 
Repair  mouth  iaceratkm 
Repair  mouth  laceratkm 
Reconstructton  of  mouth 
Reconstnjction  of  mouth 
Reconstructton  of  mouth 
Reconstructton  of  mouth 
Reconstructton  of  mouth 
Mouth  surgery  procedure 
Drainage  of  mouth  lesion 
Drainage  of  nwulh  leston 
Drainage  of  mouth  lesion 
Drainage  of  mouth  lesion 
Drainage  of  mouth  lesion 
Drairiage  of  mouth  leston 
Inciston  of  tongue  fold  .... 
Drainage  of  mouth  lesion 
Drainage  of  mouth  lesion 
Drainage  of  mouth  lesion 
Drainage  of  mouth  lesion 

Biopsy  of  tongue 

Biopsy  of  tongue 

Biopsy  of  ftoor  of  mouth  . 
Excision  of  tongue  lesion  . 
Excision  of  tongue  lesion  . 
Excision  of  tongue  leston  . 
Excision  of  tongue  lesion  , 
Excision  of  tongue  foW  .... 
Excision  of  mouth  leston  .. 
Partial  removal  of  tongue  ' 


;  All  numeric  CPT  HCPCS  CopyngM  1994  American  Medical  As«oc«liort 

»» irtdeales  RVUs  are  noj  uaed  tor  ly|«dfc»e  payment. 

»•  Indicala*  reduction  o«  Practice  E«pen«e  nvus  a»  a »««««  o«  OBRA 1993. 
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HCPCS' 


41130 

41135 

41140 

41145 

41150 

41153 

41155 

41250 

41251 

41252 

41500 

41510 

41520 

41599 

41800 

41805 

41806 

41820 

41821 

41822 

41823 

41825 

41826 

41827 

41828 

41830 

41850 

41870 

41872 

41874 

41890 

42000 

42100 

42104 

42106 

42107 

42120 

42140 

42145 

42160 

42180 

42182 

42200 

42205 

42210 

42215 

42220 

42225 

42226 

42227 

42235 

42260 

42280 

42281 

42299 

42300 

42305 

42310 

42320 

42325 

42326 

42330 

42335 

42340 

42400 

42405 

42408 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
R 
R 
R 
R 
A 
A 
A 
R 
R 
R 
R 
R 
R 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
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Partial  removal  of  tongue  . 
Tongue  and  neck  surgery  . 

Removal  of  tongue  

Tongue  removal;  neck  surger ' 
Tongue,  moutfi,  jaw  surgery  . ... 
Tongue,  moutti,  neck  surgery  .. 
Tongue,  jaw,  &  neck  surgery 
Repair  tongue  laceratkm  .. 
Repair  tongue  laceration  .. 
Repair  tongue  laceration  .. 

Fixation  of  tongue 

Tongue  to  lip  surgery 

Reconstructkxi.  tongue  foM  ., .. 
Tongue  and  mouth  surgery 

Drainage  of  gum  lesion  

Removal  foreign  body,  gum  i.. 
Removal  foreign  body,  jawtx>iie 
Excision,  gum.  each  quadranf 

Exdston  of  gum  flap  

Exdskxi  of  gum  lesion 

Exciston  of  gum  lesion 

Exciskxi  of  gum  lesion 

Exciskxi  of  gum  lesion 

Excision  of  gum  lesion 

Excisnn  of  gum  lesion 

Removal  of  gum  tissue 

Treatment  of  gum  lesion 

Gum  graft 

Repair  gum  

Repair  tooth  socket 

Dental  surgery  procedure  ... 
Drainage  mouth  roof  lesion 

Btopsy  roof  of  mouth  

Exciskm  lesion,  mouth  roof  .  . 
Excision  lesion,  mouth  roof 
Excision  lesion,  mouth  roof  .i.. 

Remove  palate/lesion  

Excision  of  uvula 

Repair,  palate,  pharynx/uvuia  . 
Treatment  mouth  roof  leskxi 

Repair  palate  ..„ 

Repair  palate  

Reconstruct  cleft  palate 

Reconstruct  cleft  palate  

Reconstruct  cleft  palate 

Reconstruct  cleft  palate  

Reconstruct  cleft  palate 

Reconstruct  cleft  palate 

kengttiening  of  palate 

Lengthening  of  palate 

Repair  palate  

Repair  nose  to  lip  fistula  .... 
Preparation,  palate  mokl  ... 
Insertion,  palate  prosthesis . 

Palate/uvula  surgery  

Drainage  of  salivary  gland  . 
Drainage  of  salivary  gland  . 
Drainage  of  salivary  gland  . 
Drainage  of  salivary  gland  . 
Create  salivary  cyst  drain  .. 
Create  salivary  cyst  drain  .. 
Removal  of  salivary  stone  . 
Removal  of  salivary  stone  . 
Removal  of  salivary  stone  . 

Bk)psy  of  salivary  glarxJ 

Biopsy  of  salivary  gland 

Excision  of  salivary  cyst  .... 


'  Ail  fiunerc  OPT  HCPCS  Copyngnt  1994  American  MeOical  Assocaton 
'  •  Indicates  RVU«  an  not  uaad  for  Medicare  payment 
-''Indvatesreduchonot  Practice  Eipensenvus  as  a  res;i«t  of  CBRA  )99;j 
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10.27 
14.29 
23.46 
27.58 
19.36 
21.18 
23.40 
1.86 
2.22 
2.92 
3.50 
3.32 
2.63 
0.00 
1.12 
1.19 
2.64 
0.00 
0.00 
2.26 
3.15 
1.26 
2.26 
327 
1.26 
1.12 
0.00 
0.00 
2.44 
2.94 
0.00 
1.18 
1.26 
1.59 
2.63 
420 
5.39 
1.54 
7.04 
1.75 
2.45 
3.78 
9.48 
8.96 
10.02 
8.42 
6.65 
9.08 
9.42 
8.89 
7.50 
4.17 
1.49 
1.77 
0.00 
1.88 
5.59 
1.51 
2.30 
2.65 
3.65 
2.16 
3.21 
4.47 
0.78 
3.24 
4:41 


Practice 

expense 

RVUs  3 


9.06 
'18.30 

iae9 

22.79 
18.96 
25.00 
*29.95 
1.07 
2.07 
2.35 
3.29 
2.53 
2.88 
0.00 
0.69 
0.84 
1.64 
0.00 
0.00 
3.03 
4.20 
1.49 
2.07 
3.78 
1.68 
1.49 
0.00 
0.00 
3.26 
3.93 
0.00 
0.62 
0.79 
1.62 
2.22 
4.91 
•6.93 
1.35 
•10.33 
1.53 
2.24 
3.47 
7.19 
10.82 
12.51 
7.68 
5.40 
6.90 
7.89 
7.41 
5.55 
3.98 
1.99 
1.47 
0.00 
0.96 
2.18 
1.03 
1.83 
2.12 
4.34 
1.10 
2.47 
4.25 
0.79 
1.54 
3.24 


Mai. 

practtoe 

RVUs 


1.14 
2.64 
2.45 
2.95 
2.46 
3.03 
3.75 
0.11 
0.21 
0.26 
0.26 
0.45 
0.28 
0.00 
0.07 
0.08 
0.15 
0.00 
0.00 
0.25 
0.34 
0.14 
0.18 
0.38 
0.14 
0.12 
0.00 
0.00 
0.27 
0.32 
0.00 
0.06 
0.08 
0.17 
0.21 
0.50 
1.01 
0.15 
1.45 
0.16 
0.26 
0.38 
0.85 
0.79 
0.95 
0.86 
0.81 
1.08 
0.86 
0.38 
0.49 
0.44 
0.17 
0.15 
0.00 
0.12 
0.27 
0.12 
022 
0.20 
0.33 
0.12 
0.27 
0.45 
0.10 
0.19 
0.38 


Total 


20.47 

35.23 

44.80 

53.32 

40.78 

49.21 

57.10 

3.04 

4.50 

5.53 

7.05 

6.30 

5.79 

0.00 

1.88 

2.11 

4.43 

0.00 

0.00 

5.54 

7.69 

2.89 

4.51 

7.43 

3.08 

2.73 

0.00 

0.00 

5.97 

7.19 

0.00 

1.86 

2.13 

3.38 

5.06 

9.61 

13.33 

3.04 

18.82 

3.44 

4.95 

7.63 

17.52 

20.57 

23.48 

16.96 

12.86 

17.06 

18.17 

16.68 

13.54 

8.59 

3.65 

3.39 

0.00 

2.96 

8.04 

2.66 

4.35 

4.97 

8.32 

3.38 

5.95 

9.17 

1.67 

4.97 

8.03 


GMbsA 
perkxl 


090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
090 
090 
090 
YYY 
010 
010 
010 
XXX 
XXX 
010 
090 
010 
010 
090 
010 
010 
XXX 
XXX 
090 
090 
YYY 
010 
010 
010 
010 
090 
090 
090 
090 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
YYY 
010 
090 
010 
010 
090 
090 
010 
090 
090 
000 
010 
090 


Update 


S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

3 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

8 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

8 
8 
8 


HCPCS' 


42409 

42410 

42415 

42420 

42425 

42426 

42440 

42450 

42500 

42505 

42507 

42508 

42509 

42510 

42550 

42600 

42650 

42660 

42665 

42699 

42700 

42720 

42725 

42800 

42802 

42804 

42806 

42808 

42809 

42810 

42815 

42820 

42821 

42825 

42826 

42830 

42831 

42835 

42836 

42842 

42844 

42845 

42860 

42870 

42880 

42880 

42892 

42894 

42900 

42950 

42953 

42955 

42960 

42961 

42962 

42970 

42971 

42972 

42999 

43000 

43020 

43030 

43040 

43045 

43100 

43101 

43105 


MOD 


ADDENDUM  B-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued 


status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

D 

A 

A 

D 

A 

A 

A 

D 


Description 


Drainage  of  salivary  cyst  

Excise  parotk)  glandneskm  .... 

Excise  parotid  gland/leskm  .... 

Excise  parotid  gland/lesion  .... 

Excise  parotid  gtandOesion  .... 

Excise  parotid  giand^sion  .... 

Exciskm  submaxHtary  gland  .. 

Exciskx)  sublingual  gland  

Repair  salivary  duct  

Repair  salivary  duct , 

Parottd  duct  dh^erskm 

Parotkj  duct  dnnrskm „..„. 

ParoM  duct  diversion 

ParoW  duct  dmerskm 

Iniedion  for  salivary  x-tsy 

Cloeure  of  salivary  fistula 

DiaBon  of  salivary  duct  

Dilation  of  salivary  duct  

Ligation  of  salivary  duct 

Salivary  surgery  procedure 

Drainage  of  tonsil  at>scess  ..„. 

Drainage  of  throat  abscess  .... 

Drainage  of  throat  abscess  .... 

Biopey  of  throat 

Biopsy  of  throat 

Btopsy  of  upper  nose/throat  ... 

Biopey  of  upper  nose/throat  ... 

Excise  pfnryru  lesion 

Remove  pharynx  foreign  body 

Excision  of  neck  cyst  , 

Exctsk>n  of  neck  cyst 

Remove  tonsils  and  adenokte  . 

Remove  tonsHs  and  adenoids  . 

Removal  of  tonsils  

Removal  of  tonsils  

Removal  of  adenoids 

Removal  of  adenoids 

Removal  of  adenokJs 

Removal  of  adenokJs „ 

Extensive  surgery  of  throat 

Extensive  surgery  of  throat 

Extertsive  surgery  of  throat 

Exciskxi  of  tonsil  tags 

Exciswn  of  lingual  tonsil  

Excise  nose/throat  leskxi 

Partial  removal  of  pfiaryru 

ReviskHi  of  pharyngeal  walls  ... 
Reviskm  of  pharyngeal  waHs  ... 

Repair  throat  wound  , 

Reconstruction  of  throat  , 

Repair  throat,  esophagus  

Surgkal  opening  of  throat  

Control  throat  bleeding ..... 

Control  throat  bleeding 

Control  throat  bleeding  

Control  nose/throat  bleeding  .... 
Control  nose/throat  bleeding  .... 
Control  nose/throat  bleeding  .._ 

Throat  surgery  procedure 

Incision  of  esophagus 

Inciswn  of  esophagus „ 

Throat  muscle  surgery ...... 

Incision  of  esophagus 

Incision  of  esophagus 

Excision  of  esophagus  lesion  ... 
Exdswn  of  esophagus  leskxi  .... 
Removal  of  upper  esopfngus  ... 


Work 
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'  AH  numeric  OPT  HCPCS  CopyngM  1994  Amertcw  Medial  Assooalion 

'  t  Indicales  RVUs  are  not  used  «0f  MedicafB  peymem. 

'•  IndicaJes  reduction  o(  Pradice  E)»>eiwe  RVUe  as  a  rest*  o(  OeRA  1991 


2.71 
8.88 
16.12 
18.63 
12.36 
19.88 
6.61 
4.38 
4.06 
5.92 
SJ96 
8.64 
11.08 
7.71 
1« 
4.58 
0.77 
1.13 
2.43 
0.00 
1.57 
2.61 
7.60 
1.34 
1.49 
1.19 
1.53 
2.25 
1.76 
3.20 
6.75 
3.59 
4.10 
3.21 
3.19 
2.49 
2.61 
2.22 
3.10 
8.13 
12.73 
21.88 
2.14 
5.16 
6.01 
11.67 
13.94 
20.68 
4.98 
7.70 
8.21 
6.50 
2.28 
5.18 
6.64 
4.78 
5.56 
6.55 
0.00 
0.00 
7.72 
7.15 
0.00 
18.83 
8.47 
15.11 
0.00  I 


Practtte 
expense 
RVUs3 


2.81 
5.94 
12.68 
14.82 
11.10 
24.12 
7.98 
3.42 
4.61 
7.34 
4.65 
7.61 
7.31 
7.65 
0.44 
3.89 
0.39 
0.50 
2.04 
0.00 
0.85 
1.89 
4.45 
0.74 
1.02 
1.09 
1.40 
2.52 
0.82 
3.14 
8.47 
3.15 
3.93 
2.64 
3.86 
1.86 
2.36 
1.86 
2.79 
6.69 
10.85 
18.62 
1.89 
2.32 
4.62 
8.99 
10.92 
16.06 
4.26 
9.86 
6.34 
3.32 
1.08 
1.75 
5.98 
1.03 
2.90 
4.55 
0.00 
0.00 
6.58 
•9.15 
0.00 
12.45 
6.19 
9.48 
0.00  I 


Mal- 

practk» 

RVUs 


Total 


0.30 

5.82 

0.92 

15.74 

1.68 

30.48 

1.87 

35.32 

1.43 

24.89 

3.21 

47.21 

0.99 

15.58 

0.35 

8.15 

0.50 

9.17 

0.86 

14.12 

0.67 

11.28 

0.94 

17.19 

1.23 

19.62 

0.84 

16.20 

0.04 

1.73 

0.46 

8.93 

0.04 

1.20 

0.06 

1.69 

0.25 

4.72 

0.00 

0.00 

0.10 

2.52 

0.22 

4.72 

0.53 

12.58 

0.08 

2.16 

0.12 

2.63 

0.13 

2.41 

0.16 

3.09 

0.29 

5.06 

0.08 

2.66 

0.47 

6.81 

1.12 

16.34 

0.32 

7.06 

0.46 

8.49 

0.33 

6.18 

0.43 

7.48 

0.27 

4.62 

0.25 

5.22 

0.10 

4.18 

0.31 

6.20 

0.73 

15.55 

1.27 

24.85 

2.22 

42.72 

0.21 

4.24 

0.26 

7.74 

0.52 

11.15 

1.03 

21.69 

1.27 

26.13 

1.83 

38.57 

0.48 

9.72 

1.10 

18.66 

0.93 

15.48 

0.43 

10.25 

0.12 

3.48 

0.19 

7.12 

0.68 

13.30 

0.10 

5.91 

0.34 

8.80 

0.73 

11.83 

0.00 

0.00 

0.00 

0.00 

0.71 

15.01 

1.21 

17.51 

0.00 

0.00 

2.36 

33.64 

0.95 

15.61 

1.88 

26.47 

0.00 

0.00 
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Addendum  B.— Relative  Value 


Jnits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


MOD 


43106 

43107 

43108 

43110 

43111 

43112 

43113 

43115 

43116 

43117 

43118 

43119 

43120 

43121 

43122 

43123 

43124 

43130 

43135 

43200 

43202 

43204 

43205 

43215 

43216 

43217 

43219 

43220 

43226 

43227 

43228 

43234 

43235 

43239 

43241 

43243 

43244 

43245 

43246 

43247 

43248 

43249 

43250 

43251 

43255 

43258 

43259 

43260 

43261 

43262 

43263 

43264 

43265 

43267 

43268 

43269 

43271 

43272 

43300 

43305 

43310 

43312 

43320 

43321 

43324 

43325 

43326 


Status 


D 

A 

A 

D 

0 

A 

A 

D 

A 

A 

A 

D 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 


Descriptk  n 


/  Thursday,  December  8.  1994  /  Rules  and  Regulations 


Removal  of  upper  esophagt|s 
Removal  of  esophagus  .. 
Removal  of  esophagus  .. 
Partial  removal  of  esophagi  t 
Partial  removal  of  esophagif 
Removal  of  esophagus  .. 
Removal  of  esophagus  .. 
Partial  removal  of  esophagi^ 
Partial  removal  of  esophagi  s 
Partial  removal  of  esophagi  s 
Partial  removal  of  esophagi  s 

Removal  of  esophagus 

Remove  esophagus  &  stom|K;h .. 

Partial  removal  of  esophagjs 

Partial  removal  of  esojshagi  s 

Partial  removal  of  esophagi  s 

Rerrxjval  of  esophagus 

Rennoval  of  esophagus  pou  ^  .... 
Removal  of  esophagus  pou  ;h  .... 

Esophagus  erxloscopy 

Esophanus  endoscopy,  biq  sy  ... 
Esophagus  endoscopy  &  in  9ct  ., 
Esophagus  endoscopy/Ugal  on  ... 

Esophagus  endoscopy  

Esophagus  endoscopy/lesi<  n  ..... 

Esophagus  endoscopy 

Esophagus  endoscopy 

Esophagus  endoscopy,  dila  ion  .. 
Esophagus  erxloscopy.  dila  ion  . 
Esophagus  endoscopy,  rep  tir  ... 
Esophagus  endoscopy,  abli  ition 

Upper  Gl  endoscopy,  exam 

Upper  Gl  endoscopy,  diagnosis 

Upper  Gl  endoscopy,  biopsy  

Upper  Gl  erxloscopy  with  x\ibe  .. 
Upper  Gl  endoscopy  &  inject  .... 

Upper  Gl  endoscopy/1igatio|)  

OJaeratrve  upper  Gl  endosoppy  . 

Place  gastrostomy  tube  ...J 

Operative  upper  Gl  endosoppy  . 
Upper  Gl  endoscopy/guidewire  . 
Esophagus  endoscopy.  dll<|tion  . 

Upper  Gl  endoscopy /tumor  

Operative  upper  Gl  endoscopy  . 
Operative  upper  Gl  endoscopy  . 
Operative  upper  Gl  endoscopy  . 
Erxloscopic  ultrasound  exarn  .... 
Endoscopy,  bile  duct'pancreas  .. 
Endoscopy,  bile  duct'pancreas  .. 
Endoscopy,  bile  ductpancreas  .. 
Endoscopy,  bile  ductpancrpas  .. 
Endoscopy,  bite  duct/pancreas  .. 
Endoscopy,  bile  duct/pancifeas  .. 
Endoscopy,  bile  duct/pancreas  . 
Endoscopy,  bile  duct'panci^as  . 
Erxloscopy,  bile  duct/pancibas  . 
Endoscopy,  bile  duct/parKijeas  . 
Endoscopy,  bile  duct/pancqeas  . 
Repair  of  esophagus  ... 
Repair  esophagus  and  fistula 
Repair  of  esophagus  ... 
Repair  esophagus  and  fistila 
Fuse  esophagus  &  stomac  ^ 
Fuse  esophagus  &  stomac  1 
Revise  esophagus  &  stom  ich 
Revise  esophagus  &  stom  tch 
Revise  esophagus  &  stom  ich 


'  AH  numeric  OPT  MCPuS  Copyngtit  1994  Amercaf  Medical  Associat  on 

'  ilndicaws  RVUs  are  not  uMd  for  Medicare  payment 

^  ■  Indicates  reduCTion  of  Practice  E«oense  BVUs  as  a  'esjit  ot  OBRA  ;  9f3 


Work 
RVUs  2 


Practice 

expense 

RVUs  3 


0.00 
27.20 
32.64 
0.00 
0.00 
29.67 
33.63 
0.00 
29.67 
28.47 
31.65 
0.00 
0.00 
27.69 
27.69 
31.65 
24.73 
10.68 
15.11 
1.59 
1.89 
3.77 
3.79 
2.60 
2.40 
2.90 
2.80 
2.10 
.2.34 
3.60 
3.77 
2.01 
2.39 
2.69 
2.59 
4.57 
4.59 
3.39 
4.33 
3.39 
3.15 
2.90 
320 
3.70 
4.40 
4.55 
4.89 
5.96 
6.27 
7.39 
6.19 
8.90 
8.90 
7.39 
7.39 
6.04 
7.39 
7.39 
8.72 
16.14 
24.20 
27.26 
14.49 
0.00 
15.18 
14.63 
14.37 


Mal- 
practice 
RVUs 


0.00 
22.50 
25.27 
0.00 
0.00 
21.65 
25.27 
0.00 
25.27 
25.27 
25.27 
0.00 
0.00 
21.36 
21.36 
25.27 
22.50 
10.51 
11.72 
•2.13 
•2.57 
•4.83 
2.70 
•3.47 
•3.64 
•3.64 
•3.58 
•2.68 
•3.08 
•4.61 
4.79 
•2.57 
•3.07 
•3.45 
•3.61 
5.63 
3.47 
•4.34 
•5.55 
•4.34 
•4.03 
3.73 
•4.60 
•4.60 
5.63 
5.41 
4.02 
5.98 
5.98 
9.00 
5.83 
8.92 
6.82 
7.41 
8.72 
7.35 
7.63 
5.60 
•11.17 
13.71 
16.99 
13.72 
11.68 
0.00 
11.88 
11.61 
7.52 


Total 


0.00 

4.42 

4.77 

0.00 

0.00 

4.22 

4.77 

0.00 

4.77 

4.77 

4.77 

0.00 

0.00 

4.19 

4.19 

4.77 

4.42 

1.60 

2.17 

0.26 

0.31 

0.36 

0.18 

0.46 

0.37 

0.37 

0.34 

0.27 

0.26 

0.34 

0.38 

0.30 

0.29 

0.33 

0.38 

0.39 

0.41 

0.40 

0.51 

0.38 

0.35 

0.30 

0.43 

0.43 

0.38 

0.38 

0.35 

0.39 

0.39 

0.58 

0.38 

0.61 

0.49 

0.48 

0.56 

0.51 

0.50 

0.42 

1.70 

1.78 

3.23 

2.30 

2.05 

0.00 

2.53 

2.29 

1.75 


Global 
period 


0.00 
54.12 
62.68 
0.00 
0.00 
55.54 
63.67 
0.00 
59.71 
58.51 
61.69 
0.00 
0.00 
53.24 
53.24 
61.69 
51.65 
22.79 
29.00 
3.98 
4.77 
8.96 
6.67 
6.53 
6.41 
6.91 
6.72 
5.05 
5.68 
8.55 
8.94 
4.88 
5.75 
6.47 
6.58 
10.59 
8.47 
8.13 
10.39 
8.11 
7.53 
6.93 
8.23 
8.73 
10.41 
10.34 
^  9.26 
12.33 
12.64 
16.97 
12.40 
18.43 
16.21 
15.28 
16.67 
13.90 
15.52 
13.41 
21.59 
31.63 
44.42 
43.28 
28.22 
0.00 
29.59 
28.53 
23.64 


Update 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  iNFORMATIOff-Contlnued 


HCPCS1 


43330 

43331 

43340 

43341 

43350 

43351 

43352 

43360 

43361 

43400 

43401 

43405 

43410 

43415 

43420 

43425 

43450 

43453 

43456 

43453 

43460 

43499 

43500 

43501 

43502 

435T0 

43520 

43600 

43605 

43610 

43611 

43620 

43621 

43622 

43631 

43632 

48633 

43634 

43635 

43638 

43639 

43640 

43641 

43750 

43760 

43761 

43800 

43810 

43820 

43825 

43830 

43831 

43832 

43840 

43842 

43843 

43844 

43846 

43847 

43848 

43850 

43855 

43860 

43865 

43870 

43880 

43885 


ItAOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 


Description 


Repair  of  esophagus  

Repair  of  esophagus  

Fuse  esophagus  &  intestine  ... 
Fuse  esophagus  4  intestine  ... 
Surgical  opening,  esophagus  . 
Surgical  opening,  esophagus  . 
Surgical  opening,  esophagus  . 

Gastrointestinal  repair 

Gastrointestinal  repair 

Ligate  esophagus  veins 

Esophagus  surgery  for  veins  .. 

Ligate/'staple  esophagus 

Repair  esophagus  wound 

Repair  esophagus  wound 

Repair  esophagus  opening 

Repair  esophagus  opening 

Dilate  esophagus  .„ 

Dilate  esophagus „ ,... 

Dilate  esophagus _. , 

Dilation  of  es(^)hagus 

Pressure  treatment  esophagus 
Esophagus  surgery  procedure 
Surgical  opening  of  stomach  _ 

Surgical  repair  of  stomach 

Surgicai  repair  of  stomach 

Surgical  opening  of  stomach  ., 

Incision  of  pytotic  muscle _. 

Biopsy  of  stomach  „ 

Biopsy  of  stomach  

Excision  of  stomach  lesion 
Excision  of  stomach  lesion 

Renraval  of  stomach 

Removal  of  stomach 

Removal  of  stomach 

Removal  of  stomach,  partial  . 

Removal  stomach,  partial 

Removal  stomach,  partial 

Removal  stomach,  partial 

Partial  removal  of  stomach  ... 
Partial  renxival  of  stomach  ... 

Removal  stomach,  partial 

Vagotomy  &  pylorus  repair  .„ 
Vagotomy  &  pylorus  repair  ... 

Place  gastrostomy  tut)e 

Change  gastrostomy  tube  .... 
Reposition  gastrostomy  tube 

Reconstruction  of  pylorus  

Fusion  of  stomach  and  txnvel 
Fusion  of  stomach  and  bowel 
Fusion  of  stomach  and  bowel 

Place  gastrostomy  tut>e 

Place  gastrostomy  tube 

Place  gastrostomy  tube 

Repair  of  stomach  lesion 

Gastroplasty  for  otiesity 

Gastroplasty  for  obesity 

Gastric  t>ypass  for  ottesity  ..... 

Gastric  bypass  for  obesity  

Gastric  bypass  for  obesity  .... 

Revision  gastroplasty 

Revise  stomacfvPowel  fusion 
Revise  stomach-bowel  fusion 
Revise  stomach-tx)wel  fusion 
Revise  stomach-bowel  fusion 

Repair  stomach  opening 

Repair  stomach-bowel  fistula . 
Revise  stomach  placenwnt  ... 


Work 
RVUs  2 


'  AM  numeric  CPT  MCPCS  CopyrigW  1994  American  MB4cal  Association. 

>  I  IrtdcaMs  RVUt  are  not  uaed  tor  Medicare  payment 

«*  Indicales  redudran  o)  Pracace  Expense  RVUs  as  a  resuit  ot  OBRA  1993. 


14.27 

14.73 

14.16 

15.26 

11.25 

13.42 

10.92 

26.06 

29.67 

15.55 

16.26 

14.84 

9.61 

15.86 

10.19 

15.58 

1.38 

1.51 

3.52 

3.06 

3.80 

0.00 

7.60 

13.85 

15.82 

9.27 

7.00 

1.91 

8.23 

10.11 

12.43 

21.03 

21.47 

22.82 

18.10 

18.10 

18.54 

19.89 

2.06 

20.15 

20.64 

13.28 

13.28 

5.71 

1.10 

2.01 

9.41 

10.08 

10.43 

13.28 

4.84 

6.41 

10.68 

10.45 

13.76 

13.76 

0.00 

17.84 

19.87 

22.10 

18.14 

19.15 

18.14 

19.15 

6.56 

18.14 

0.00 


Practice 

expense 

RVUs  3 


11.36 

14.33 

12.44 

9.90 

7.88 

8.77 

8.86 

21.36 

25.27 

10.82 

9.59 

14.33 

8.90 

12.74 

5.88 

9.84 

0.68 

1.51 

2.47 

•2.02 

1.67 

0.00 

6.13 

8.58 

8.58 

8.29 

4.48 

OJSO 

5.91 

8.17 

8.17 

15.38 

15.38 

15.38 

12.42 

12.42 

12.42 

20.83 

1.08 

12.75 

12.75 

10.34 

10.34 

4.35 

0.69 

1.06 

6.85 

7.64 

8.29 

11.08 

•6.19 

5.20 

7.95 

7.84 

13.72 

13.72 

0.00 

14.80 

9.67 

14.80 

11.64 

10.44 

11.46 

13.39 

5.77 

8.25 

0.00 


Mal- 
practice 
RVUs 


2.39 

2.64 

2.52 

1.56 

1.15 

1.53 

1.47 

4.19 

4.77 

1.63 

1.93 

2.64 

1.54 

2.52 

0.78 

1.71 

0.05 

0.11 

0.24 

0.27 

0.15 

0.00 

1.20 

1.83 

1.83 

P.94 

0.87 

0.05 

1.29 

1.71 

1.71 

3.19 

3.19 

3.19 

2.66 

2.66 

2.66 

457 

0.26 

2.73 

2.73 

2.19 

2.18 

0.56 

0.09 

0.25 

1.47 

1.53 

1.75 

2.30 

1.19 

0.93 

1.36 

1.66 

2.93 

2.93 

0.00 

3.30 

1.13 

3.30 

2.25 

2.28 

2.51 

2.98 

1.14 

1.76 

0.00 


Total 


28.02 

31.70 

29.12 

26.72 

20.28 

23.72 

21.25 

51.61 

59.71 

28.00 

27.78 

31.81 

20.05 

31.12 

16.85 

27.23 

2.11 

3.13 

6.23 

5.35 

5.62 

0.00 

14.93 

24.26 

26.23 

18.50 

12.35 

2.46 

15.43 

19.99 

22.31 

39.60 

40.04 

41.39 

33.18 

33.18 

33.62 

45.29 

3.40 

35.63 

36.12 

25.81 

25.80 

10.62 

1.88 

3.32 

17.73 

19.25 

20.47 

26.66 

12.22 

12.54 

19.99 

19.95 

30.41 

30.41 

0.00 

35.94 

30.67 

40.20 

32.03 

31.87 

32.11 

35.52 

13.47 

28.15 

0.00 


Qtobal 
penod 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
YYY 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
010 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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ADDENDUM  B.— Relative  Value  Jnits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


MOD 


43999 

44005 

44010 

44015 

44020 

44021 

44025 

44040 

44050 

44055 

44100 

44110 

44111 

44120 

44121 

44125 

44130 

44139 

44140 

44141 

44143 

44144 

44145 

44146 

44147 

44150 

44151 

44152 

44153 

44155 

44156 

44160 

44300 

44310 

44312 

44314 

44316 

44320 

44322 

44340 

44345 

44346 

44360 

44361 

44363 

44364 

44365 

44366 

44369 

44372 

44373 

44376 

44377 

44378 

44380 

44382 

44335 

44386 

44388 

44389 

44390 

44391 

44392 

44393 

44394 

44500 

44602 


Status 


C 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descrtptio 


Stomach  surgeiy  procedure 
Freeing  of  bovvet  adhesion  . 
Incision  of  smaH  bowel  — 
Insert  needte  catheter, 
Expkxaiion  of  sfnaH  txwvel 
Decompress  snteN  bowel . 

Incision  of  large  bowel 

Exteriorization  of  bowel  .» 
Reduce  bowel  obstruction 
Correct  malrotation  of  bowel 

Biopsy  of  bowel  

Excision  of  bowel  lesion(s) 
Excision  of  bowel  leslon(s) 
Rsmoval  of  smaH  intestine 
Removal  of  siradi  intestine 
Removal  of  smaU  intestine 

Bowel  to  bowel  fusion 

Mobilization  of  colon _ 

Partial  removal  of  colon  ... 
Partial  removal  of  colon  ... 
Partial  removal  of  colon  ... 
Partial  removal  of  colon  ... 
Partial  removal  of  colon  ... 
Partial  removal  of  colon  „ 
Partial  removal  of  colon  ^ 

Removal  of  colon 

Removal  of  ooloiVileostomy 
Removal  of  ootonTileostomy 
Removel  of  cokxVileostomy 
Removal  of  colon  ... 
Removal  of  oolon/Heostomy 

ftemoval  of  colon ~. 

Open  bowel  to  sMn — 

lleostomy/jejunostomy  — 

Revision  of  Ileostomy 

Revision  of  ileostomy 

Devise  bowel  pouch 

Colostomy 

Colostomy  with  biopsies  .. 
Revision  of  colostomy  — 
Revision  of  colostomy  — 
Revision  of  colostomy  — 
SmaU  bowel  ertdoscopy 
SmaM  tx)wel  endoscopy. 
Smell  bowel  erwtoscopy 
SmaM  bowel  erKloscopy 
Smal  bowel  ertdoscopy 
SmaU  bowel  endoscopy 
SmaM  bowel  endoscopy 
SmaN  bowel  endoscopy 
Small  bowel  endoscopy 
SmeNt>owel  endoscopy 
SmaM  bowel  endoscopy 
SmaN  bowel  endoscopy 
SmaM  t)owei  erKloscopy 
SmaU  bowel  endoscopy 
Endoscopy  of  bowsl  pouch 
Endoscopy,  txiwel  pouch. 

Colon  endoscopy 

Colonoscopy  with  biopsy 
Colonoscopy  for  foreign 
Colonoscopy  for  bleeding 
Colonoscopy  &  polypecton^ 
Colonoscopy,  lesion  remo 

Colonoscopy  w/snare 

Intro,  gastrointestinal  tube 
Suture,  small  intestine  .... 


ibo^ 


All  numeric  OPT  HCPCS  Copynghl  19d4  American  Medictf  AssociatiOft 
'  « indcates  RVUs  are  not  uaad  for  Medicare  payment. 
>'  irdcatee  raducton  o<  Practice  Expense  RVUs  as  a  result  ot  OBRA  I9i  i 


Work 
RVUs' 


biipey 


•  iopsy 


0.00 
12.52 
9.24 
2.62 
10.69 
10.83 
11.07 
0.00 
10.05 
11.92 
2.01 
9.01 
11.05 
13.15 
4.45 
13.15 
11.09 
2.23 
16.97 
17.36 
15.00 
15.00 
21.29 
22.22 
16.23 
19.04 
17.95 
22.98 
24.69 
22.09 
20.48 
14.09 
7.77 
10.07 
5.34 
9.77 
13.59 
11.39 
10.31 
4.92 
10.05 
11.13 
2.92 
3.23 
3.94 
4.22 
3.73 
4.97 
5.09 
4.97 
3.94 
569 
5.98 
7.71 
1.51 
1.82 
1.82 
2.12 
2.82 
3.13 
3.83 
4.32 
3.82 
4.84 
4.43 
0.48 
9.72 


Mal- 
practice 
RVUs 


0.00 
8.28 
6.91 
3.22 
7.81 
7.00 
7.74 
0.00 
7.77 
7.66 
1.38 
7.67 
9.67 
9.46 
2.32 
10.75 
8.67 
1.17 
11.37 
11.86 
12.26 
12.06 
13.25 
14.98 
1534 
14.84 
10.21 
15.44 
19.35 
16.65 
11.40 
12.44 
6.03 
7.88 
3.08 
6.68 
9.64 
7.46 
9.07 
1.68 
4.84 
6.65 
•3.74 
•4.14 
2.99 
4.73 
4.73 
5.86 
•6.52 
5.83 
•5.03 
4.05 
4.26 
5.27 
•1.97 
*2.54 
*2.44 
1.54 
•3.61 
•4.00 
2.63 
5.26 
•5.16 
541 
•5.16 
0.36 
7.65 


Total 


0.00 

1.75 

1.42 

0.45 

1.65 

1.48 

1.61 

0.00 

1.64 

1.60 

0.13 

1.58 

2.14 

2.02 

0.54 

2.28 

1.86 

0.27 

2.40 

2.55 

2.62 

2.53 

2.78 

3.14 

3J0 

3.17 

2.22 

3.36 

3.63 

3.S0 

2.52 

2.68 

1.29 

1.66 

0.45 

1.21 

1.43 

1.57 

1.88 

0.35 

1.03 

1.38 

0.32 

a34 

0.36 

0.72 

0.72 

a45 

050 

0.67 

050 

026 

0.28 

0.35 

0.22 

0.29 

0.34 

0.15 

050 

0.45 

0.28 

053 

0.70 

a70 

0.70 

0.02 

1.62 


Global 
period 


0.00 
22.55 
17.57 
6.29 
20.15 
19.31 
20.42 
0.00 
19.46 
21.18 
3.52 
18.26 
22.86 
24.63 
7.31 
26.18 
21.62 
3.67 
30.74 
31.77 
29.88 
29.59 
3752 
40.34 
34.87 
37.05 
30.38 
41.78 
47.67 
42.24 
34.40 
29.21 
15.09 
1951 
8.87 
17.66 
24.66 
20.42 
21.26 
6.95 
15.92 
19.16 
6.98 
7.71 
7.29 
9.67 
9.18 
11.28 
12.11 
11.47 
9.47 
10.00 
10.52 
13.33 
3.70 
4.65 
4.60 
3.81 
6.93 
7.58 
6.74 
10.11 
9.68 
10.95 
10.29 
0.87 
18.99 


Update 


YYY 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
ZZZ 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 


N 

s 
s 
s 
s 
s 
s 
s 
s 
s 

N 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
S 
N 
S 
N 
N 
N 
N 
N 
N 
N 
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HCPCS' 


44603 

44604 

44605 

44615 

44620 

44625 

44640 

44650 

44660 

44661 

44680 

44799 

44800 

44820 

44850 

44899 

44900 

44950 

44955 

44960 

45000 

45005 

45020 

45100 

45108 

45110 

45111 

45112 

45113 

45114 

45116 

45120 

45121 

45123 

45130 

45135 

45150 

45160 

46170 

45180 

45190 

45300 

45303 

45305 

45307 

45308 

45309 

45315 

45317 

45320 

45321 

45330 

45331 

45332 

45333 

45334 

45337 

45338 

45339 

45355 

45378 

45379 

45380 

45382 

45383 

45384 

45385 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A  . 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Suture,  small  intestine  „ 

Suture,  large  intestine 

Repair  of  txDwel  lesion 

Intestinal  stricturoplasty  

Repair  bowel  opening 

Repair  t)owel  opening 

Repair  bowel-skin  fistula 

Repair  bowel  fistula  

Repair  bowel-bladder  fistula  .... 
Repair  bowel-bladder  fistula  .... 

Surgical  revision,  intestine 

Intestir>e  surgery  procedure  ..... 

Excision  of  tx)wel  pouch 

Excision  of  mesentery  lesion  ... 

Repair  of  mesentery  

Bowel  surgery  procedure 

Drainage  of  appendix  at^cess 

Appendectomy  

AJafDendectomy  

Appendectomy  , 

Drainage  of  pelvic  at)scess  ...!. 

Drainage  of  rectal  abscess 

Drainage  ot  rectal  attscess 

Biopsy  of  rectum ...., 

Renwval  of  anorectal  lesion  ..... 

Removal  of  rectum 

Partial  rerrroval  of  rectum 

Removal  of  rectum  

Partial  proctectomy  

Partial  removal  of  rectum 

Partial  removal  of  rectum 

Removal  of  rectum  „. 

Removal  of  rectum  and  colon  ... 

Partial  proctectomy  

Excision  of  rectal  prolapse  

Excision  of  rectal  prolapse  

Excision  of  rectal  stricture 

Excision  of  rectal  lesion 

Excision  of  rectal  lesion 

Removal  of  rectal  lesion  

Destruction  rectal  tumor  

Proctosigmoidoscopy 

Proctosigmoidoscopy 

Proctosigmoidoscopy;  t>iopsy  ... 

Proctosigmoidoscopy 

Proctosigmoidoscopy  .... 

Proctosigrrxsidoscopy , 

Proctosigmoidoscopy „, .... 

Proctosigmoidoscopy 

Proctosigmoidoscopy  .... 

Proctosigmoidoscopy 

Signwidoscopy,  diagnostic  

Sigmoidoscopy  and  biopsy 

Sigmoidoscopy 

Sigmoidoscopy  &  polypectomy  .. 

Sigmoidoscopy  for  k>leeding  

Sigmoidoscopy,  decompression 

Sigmoidoscopy 

Sigrrwidoscopy ..... 

Surgical  colonoscopy 

Diagnostic  colonoscopy 

Colorx>scopy  

Colonoscopy  and  biopsy  

Colonoscopy,  control  bleeding  .. 

Colonoscopy,  lesion  removal 

Colonoscopy  

Colonoscopy,  lesion  removal 


Work 
RVUs  2 


12.94 
12.94 
13.91 
12.89 
9.65 
12.10 
13.34 
13.76 
13.14 
15.44 
12.41 
0.00 
10.12 
951 
8.64 
050 
7.86 
6.06 
1.53 
9.78 
4.28 
1.96 
4.40 
358 
4.28 
21.68 
14.97 
24.02 
24.69 
2120 
19.09 
22.78 
24.96 
13.27 
13.03 
15.36 
526 
12.34 
9.40 
0.00 
7.91 
0.70 
0.50 
t.01 
1.71 
1.51 
251 
2.54 
2.73 
2.88 
2.12 
0.96 
126 
1.96 
1.96 
2.99 
2.36 
2.57 
3.14 
3.52 
3.70 
4.72 
4.01 
573 
5.87 
4.70 
5.31 


Practice 
expense 
RVUs  3 


9.09 
7.87 
9.37 
6.74 
5.97 
9.58 
6.54 
753 
8.34 
13.94 
9.71 
0.00 
5.24 
5.80 
560 
0.00 
428 
4.89 
•2.25 
5.89 
1.59 
129 
251 
1.88 
2.66 
16.32 
11.77 
16.06 
16.06 
15.39 
10.77 
16.39 
10.79 
11.77 
8.92 
15.95 
3.38 
7.46 
4.62 
0.00 
5.09 
0.55 
•0-65 
0.84 
127 
1.13 
1.13 
1.19 
1.26 
1.87 
1.47 
•1.23 
•1.61 
1.76 
224 
2.71 
•3.03 
224 
324 
1.17 
4.13 
533 
4.79 
5.87 
5.92 
•6.65 
•6.65 


Mal- 
practice 
RVUs 


1.96 

1.67 

2.02 

1.57 

126 

2.03 

1.35 

1.46 

121 

2.52 

2.14 

0.00 

1.08 

121 

1.18 

0.00 

0.88 

1.01 

0.60 

1.24 

024 

021 

051 

0.35 

0.53 

3.43 

2.49 

356 

3.36 

324 

2.34 

3.54 

2.01 

2.49 

1.79 

350 

0.63 

1.56 

0.96 

0.00 

1.06 

0.07 

0.12 

0.14 

0.18 

020 

0.20 

0.18 

0.19 

0.34 

0.27 

0.12 

0.15 

0.16 

026 

023 

0.38 

0.26 

0.31 

0.10 

0.39 

0.45 

0.40 

0.41 

0.50 

0.58 

0.58 


Total 


23.99 
22.48 
25.30 
2120 
16.88 
23.71 
21.23 
22.55 
22.69 
31.90 
2426 
0.00 
16.44 
16.32 
15.42 
0.00 
13.02 
11.96 
4.38 
16.91 
6.11 
3.46 
7.52 
551 
7.47 
41.43 
2923 
43.44 
44.11 
39.83 
3220 
42.71 
37.76 
27.53 
23.74 
3451 
9.27 
21.36 
14.98 
0.00 
14.06 
1.32 
127 
1.99 
3.16 
2.84 
3.34 
3.91 
4.18 
5.09 
3.86 
2.31 
3.02 
3.88 
4.46 
5.93 
577 
5.07 
6.69 
4.79 
8.22 
1050 
920 
1251 
1229 
11.93 
12.54 


Global 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
YYY 
090 
090 
ZZZ 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


update 


s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


oooIn 


•  All  numenc  CPT  HCPCS  Copynght  1994  Amencw  Medical  Association. 

» t  Indicates  RVUs  are  not  used  lor  Medicare  payment 

»•  bdicales  reduction  ot  Practice  E«pense  RVUs  as  a  result  ot  06RA  1993. 
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HCPCS' 


MOD 


45500 

45505 

45520 

45540 

45541 

45550 

45560 

45562 

45563 

45800 

45805 

45820 

45825 

45900 

45905 

45910 

45915 

45999 

46030 

46040 

46045 

46050 

46060 

46070 

46080 

46083 

46200 

46210 

46211 

46220 

46221 

46230 

46250 

46255 

46257 

46258 

46260 

46261 

46262 

46270 

46275 

46280 

46281 

46285 

46288 

46320 

46500 

46600 

46604 

46606 

46608 

46610 

46611 

46612 

46614 

46615 

46700 

46705 

46715 

46716 

46730 

46735 

46740 

46742 

46744 

46746 

46748 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C    * 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A" 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Repair  of  rectum — 

Repair  of  rectum  ...■; 

Treatment  of  rectal  prolapse  ...{. 

Correct  rectal  prolapse  

Correct  rectal  prolapse  

Repair  rectum;  remove  sigmoi(|.. 

Repair  of  rectocele  

Exploration/repair  of  rectum  . 
Exploration/repair  of  rectum  . 
Repair  rectumbladder  fistula  . 

Repair  fistula;  colostomy  

Repair  rectourethral  fistula  .. 

Repair  fistula;  colostomy  

Reduction  of  rectal  prolapse 

Dilation  of  anal  sphincter 

Dilation  of  rectal  narrowing  .. 
Remove  rectal  obstruction  ... 
Rectum  surgery  procedure  .. 
Removal  of  rectal  marker  .... 
Incision  of  rectal  at>scess  .... 
Incision  of  rectal  abscess  .... 

Incision  of  anal  abscess  

Incision  of  rectal  at>scess  .... 

Incision  of  anal  septum 

Incision  of  anal  sphincter 

Incise  external  hemorrtwid  ., 

Removal  of  anal  fissure 

Removal  of  anal  crypt 

Removal  of  anal  crypts 

Removal  of  anal  tab  

Ligation  of  tiemorrtioid(s) .... 

Removal  of  anal  tat>s 

Hemorrhoidectomy  — 

Hemorrhoidectomy 

Remove  hemorrtwids  &  fi$sur4 
Remove  hemorrhoids  &  fistula 

Hemorrhoidectomy 

Remove  hemorrtwids  &  fissuri  i 
Remove  hemorrhoids  &  fistula 

Removal  of  anal  fistula  

Removal  of  anal  fistula 

Removal  of  anal  fistula 

Closure  of  anal  fistula 

Removal  of  anal  fistula 

Repair  anal  fistula 

Removal  of  hemorrhoid  clot 
Injection  into  hemorrtioids  ....|... 

Diagnostic  anoscopy 

Anoscopy  and  dilation  

Arwjscopy  and  biopsy  

Anoscopy;  remove  foreign  txjfiy 
Anoscopy;  remove  lesion  . 

Anoscopy  

Anoscopy;  remove  lesions 
Ar>oscopy:  corrtrol  t>leeding  .{.. 

Anoscopy  

Repair  of  anal  stricture  

Repair  of  anal  stricture  

Repair  of  anovaginal  fistula 

Repair  of  anovaginal  fistula 

Construction  of  atisent  anus 

Construction  of  at>sent  anus 

Construction  of  at)sent  anus 

Repair,  imperforated  anus 

Repair,  cloacal  anomaly  .. 
Repair,  cloacal  anomaly  .. 
Repair,  cloacal  anomaly  .. 


Woric 
RVUs^ 


'  All  numthc  OPT  HCPCS  Copynghl  1994  American  Medical  Association. 
'•  Indcaws  RVUi  are  not  usad  lor  Medicare  paymeni 
I'lnOcatesredMCtionol  Practice  Eip^nseRVUs  as  a  result  olOeRA  1993. 


Practice 

expense 

RVUs3 


Mal- 
practice 
RVUs 


6.59 
5.54 
0.55 
11.98 
9.79 
13.38 
7.48 
11.13 
17.55 
12.75 
15.08 
13.31 
15.45 
1.68 
.1.51 
1.86 
2.09 
.0.00 
1.20 
4.90 
3.91 
1.14 
5.03 
2.63 
2.35 
1.35 
3.02 
2.52 
4.07 
1.51 
1.38 
2.52 
4.29 
4.95 
5.87 
6.26 
6.70 
6.54 
6.77 
3.51 
4.35 
5.63 
0.00 
3.88 
6.83 
1.58 
1.53 
0.50 
1.31 
0.81 
1.51 
1.32 
1.81 
2.34 
2.01 
2.68 
6.40 
6.38 
6.73 
11.58 
20.54 
24.91 
22.08 
27.82 
31.23 
34.17 
3a07 


5.95 
6.29 
0.61 
9.89 
10.17 
11.49 
4.79 
8.09 
12.77 
9.82 
12.32 
8.98 
9.87 
0.58 
0.71 
0.87 
0.78 
0.00 
0.40 
1.69 
1.85 
0.60 
5.35 
1.37 
2.13 
0.63 
3.29 
0.77 
1.90 
0.63 
0.66 
0.83 
2.84 
4.72 
5.23 
5.87 
6.07 
6.62 
6.72 
1.87 
5.50 
6.08 
0.00 
2.28 
3.57 
0.70 
0.32 
0.28 
0.38 
0.36 
1.07 
0.85 
0.85 
1.39 
1.55 
1.55 
6.14 
3.60 
3.51 
6.05 
10.74 
13.04 
11.55 
19.75 
22.17 
24.26 
27.03 


Total 


Global 
period 


Update 


1.21 

1.23 

0.10 

2.10 

2.04 

2.38 

0.98 

1.58 

2.49 

1.45 

2.39 

1.23 

1.66 

0.11 

0.12 

0.13 

0.09 

0.00 

0.07 

0.34 

0.38 

0.11 

1.12 

0.33 

0.43 

0.08 

0.66 

0.14 

0.38 

0.12 

0.14 

0.12 

0.52 

0.85 

1.08 

1.22 

1.25 

1.34 

1.39 

0.37 

1.13 

1.24 

0.00 

0.43 

0.83 

0.11 

0.06 

0.03 

0.06 

0.06 

0.12 

0.15 

0.15 

0.20 

0.25 

0.25 

1.24 

0.77 

0.82 

1.40 

2.50 

3.04 

2.68 

1.93 

2.17 

2.37 

2.64 


13.75 
13.06 
1.26 
23.97 
22.00 
27.25 
13.25 
20.80 
32.81 
24.02 
29.79 
23.52 
26.98 
2.37 
2.34 
2.86 
2.96 
0.00 
1.67 
6.93 
6.14 
1.85 
11.50 
4.33 
4.91 
2.06 
6.97 
3.43 
6.35 
2.26 
2.18 
3.47 
7.65 
10.52 
12.18 
13.35 
14.02 
14.50 
14.88 
5.75 
10.98 
12.95 
0.00 
6.59 
11.23 
2.39 
1.91 
0.81 
1.75 
1.23 
2.70 
2.32 
2.81 
3.93 
3.81 
4.48 
13.78 
10.75 
11.06 
19.03 
33.78 
40.99 
36.31 
49.50 
55.57 
60.80 
67.74 
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HCPCS 1 


46750 

46751 

46753 

46754 

46760 

46761 

46762 

46900 

46910 

46916 

46917 

46922 

46'?24 

46-334 

46935 

46936 

46937 

46938 

46940 

46942 

46945 

46946 

46999 

47000 

47001 

47010 

47015 

47100 

47120 

47122 

47125 

47130 

47133 

47134 

47135 

47136 

47300 

47350 

47355 

47360 

47399 

47400 

47420 

47425 

47440 

47460 

47480 

47490 

47500 

47505 

47510 

47511 

47525 

47530 

47550 

47552 

47553 

47554 

47555 

47556 

47600 

47605 

47610 

47612 

47620 

47630 

47700 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A. 

A 

A 

A 

A 

X 

R 

R 

R 

A 

A 

A 

A 

C 
A 
A 
A 

D 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Repair  of  anal  sphincter  

Repair  of  anal  sphincter  ........ 

Reconstruction  of  anus 

Removal  of  suture  from  anus 

Repair  of  anal  sphincter  „ 

Repair  of  anal  sphincter  

Implant  artificial  sphincter 

Destruction,  anal  lesion(s)  ...„ 

Destruction,  anal  lesion(s)  

Cryosurgery,  anal  lesion(s)  .... 
Laser  surgery,  anal  lesion(s)  . 

Excision  of  anal  lesion(s) 

Destruction,  anal  lesion(s)  

Destruction  of  hemorrhoids  ... 
Destruction  of  hemorrtioids  ... 
Destruction  of  hemontioids  ... 
Cryotherapy  of  rectal  lesion  ... 
Cryotherapy  of  rectal  lesion  ... 

Treatment  of  anal  fissure 

Treatment  of  anal  fissure 

Ligation  of  henfK)rrtx)ids  

Ligation  of  hemonhokjs 

Anus  surgery  procedure  

Needte  biopsy  of  liver 

Needte  biopsy,  liver 

Drairtage  of  liver  lesion , 

Infect/aspirate  liver  cyst 

Wedge  biopsy  of  Hver 

Partial  removal  of  liver „, 

Extensive  renxival  of  liver 

Partial  renxjval  of  liver 

Partial  removal  of  liver 

Removal  of  donor  liver  

Partial  removal,  donor  liver 

Transplantation  of  liver 

Transplantation  of  liver  

Surgery  for  liver  lesion 

Repair  Kver  wound 

Repair  liver  wound 

Repair  liver  wourtd ... 

Liver  surgery  procedure .... 

Incision  of  liver  duct 

Incision  of  bile  duct „ 

Incision  of  bile  duct 

Incision  of  bile  duct ._. 

Incise  bile  duct  sphincter 

Incision  of  gallbladder 

Incision  of  gallbladder 

Ir^ection  for  liver  x-rays 

Injection  for  liver  x-rays 

Insert  catheter,  bile  duct 

Insert  bile  duct  drain 

Change  bile  duct  catheter  . 

Revise,  reinsert  bile  Xdbe 

Bile  duct  endoscopy  

Biliary  endoscopy,  thru  sttin  .... 

Biliary  endoscopy,  thru  si^in 

BHiary  endoscopy,  thru  skin  ...„ 

Biliary  endoscopy,  thru  skin 

Biliary  endoscopy,  thru  skin 

Removal  of  gallbladder  ..„.. 

Removal  of  gallbladder 

Removal  of  gaWiladder „ 

Renx)val  of  gallbladder 

Removal  of  gallbiadder 

Remove  bile  duct  stone 

Exploration  of  bile  ducts  


RVUs  2 


7.35 
7.78 
6.04 
1.51 
10.61 
10.16 
9.26 
1.81 
1.81 
1.81 
1.81 
1.81 
2.71 
3.84 
2.40 
4.17 
2.66 
4.42 
2.29 
2.01 
3.06 
4.04 
0.00 
1.90 
1.90 
8.75 
8.78 
6.75 
19.99 
32.54 
28.68 
31.56 
0.00 
39.15 
77.61 
64.04 
8.75 
11.29 
12.18 
15.34 
0.00 
18.90 
15.31 
14.79 
0.00 
14.41 
8.05 
6.04 
1.96 
0.76 
7.39 
9.91 
5.41 
5.41 
3.02 
6.04 
6.35 
9.06 
7.56 
8.56 
10.68 
11.53 
13.86 
14.75 
15.79 
8.31 
13.75 


Practne 
expense 
RVUs  3 


6.00 
4.07 
4.89 
1.48 
6.80 
6.83 
5.72 
0.39 
0.64 
0.67 
1.94 
1.28 
2.S6 
1.19' 
1.62 
2.29 
2.35 
2.50 
0.51 
0.46 
0.63 
0.94 
0.00 
1.40 
1.40 
6.75 
6.75 
3.29 
12.00 
17.58 
17.43 
19.19 
0.00 
20.48 
54.48 
33.50 
7.67 
7.46 
7.18 
10.93 
0.00 
8.53 
9.48 
11.71 
0.00 
15.54 
7.60 
3.57 
1.51 
•1.14 
2.87 
2.87 
1.59 
1.51 
1.56 
1.36 
3.80 
3.93 
2.63 
2.63 
7.53 
8.14 
9.37 
14.23 
11.23 
3.75 
7.63 


Mal- 
practice 
RVUs 


1.22 

0.9S 

1.02 

0.30 

1.41 

1.35 

1.21 

0.06 

0.08 

0.06 

0.31 

0.23 

0.46 

0.17 

0.22 

024 

0.45 

0.52 

0.09 

0.08 

0.12 

0.17 

0.00 

0.13 

0.13 

1.13 

1.13 

0.67 

2.48 

3.59 

3.61 

3.89 

0.00 

4.77 

8.49 

7.79 

1.59 

1.49 

1.35 

2.18 

0.00 

1.36 

1.99 

2.45 

0.00 

1.82 

1.59 

0.38 

0.14 

0.14 

0.25 

0.25 

0.16 

0.19 

0.35 

0.21 

0.62 

0.67 

0.30 

0.30 

1.58 

1.75 

2.00 

3.05 

2.36 

0.40 

1.58 


Total 


14.57 
12.80 
11.95 
3.29 
18.82 
18.34 
16.19 
2.26 
2.53 
2.54 
4.06 
3.32 
5.73 
5.20 
4.24 
6.70 
5.46 
7.44 
2.89 
2.55 
3.81 
5.15 
0.00 
3.43 
3.43 
16.63 
16.66 
10.71 
34.47 
53.71 
49.72 
54.64 
0.00 
64.40 
140.58 
105.33 
18.01 
20.24 
20.71 
28.45 
0.00 
28.79 
26.78 
28.95 
0.00 
31.77 
17.24 
9.99 
3.61 
2.04 
10.51 
13.03 
7.16 
7.11 
4.93 
7.61 
10.77 
13.66 
10.49 
11.49 
19.79 
21.42 
25.23 
32.03 
29.38 
12.46 
22.96 


Global 
period 


UpdEde 


090 

090 

090 

010 

090 

090 

090 

010 

010 

010 

010 

010 

010 

090 

010 

090 

010 

090 

010 

010 

090 

090 

YYY 

000 

2ZZ 

090 

090 

090 

090 

090 

090 

090 

XXX 

XXX 

090 

090 

090 

090 

090 

090 

YYY 

090 

090 

090 

090 

090 

090 

090 

000 

000 

090 

090 

010 

090 

000 

000 

000 

000 

000 

000 

090 

090 

090 

090 

090i 

090  N 

090ls 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
N 
N 
N 
S 
S 
S 

s 
s 
s 
s 

N 
S 
S 
S 
S 
S 

s 
s 
s 

O 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 

s 

N 
N 
N 
N 
N 
N 
N 
S 
S 
N 
S 
N 
N 
S 
S 
S 
S 
S 


'  All  numeric  OPT  HCPCS  CopyngW  1994  Amencan  MedK^  Association. 

'tindicales  RVUs  are  not  used  lor  Madicwe  paymwH. 

>*  Indicates  reduction  of  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 
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HCPCS' 


47701 
47710 
47711 
47712 
47715 
47718 
47720 
47721 
47740 
47741 
47760 
47765 
47780 
47785 
47800 
47801 
47802 
47900 
47999 
48000 
48001 
48005 
48020 
48100 
48102 
48120 
48140 
48145 
48146 
48148 
48150 
48152 
48153 
48154 
48155 
48160 
48180 
48400 
48500 
48510 
48520 
48540 
48545 
48547 
48550 
48554 
48556 
48999 
49000 
49002 
49010 
49020 
49040 
49060 
49080 
49081 
49085 
49780 
49200 
49201 
49215 
49220 
49250 
49255 
49400 
49420 
49421 


MOO 


Descriptk  n 


Bile  duct  revision  „ 

Excision  oH  Ue  duct  tumor 
Excision  of  bile  duct  tumor 
Excision  of  bile  duct  tumor 
Excision  of  t>ile  duct  cyst  ... 

Fusion  of  bile  duet  cyst 

Fuse  gallbladder  &  bowel  .. 
Fuse  upper  gi  structures  ..., 
Fuse  gatibladder  &  bowel  .. 
Fuse  gallbladder  &  bowel  .. 
Fuse  bile  ducts  and  bowel . 
Fuse  liver  ducts  &  bowel  ... 
Fuse  bile  ducts  and  tx)vre)  J... 
Fuse  t>ile  ducts  arxl  bowel  . ... 
Reconstruction  of  bile  ducts  . 
Placement,  bile  duct  suppoi 
Fuse  Hver  duct  &  irvtestine 

Suture  bile  duct  injury 

Bile  tract  surgery  procedural . 
Drainage  of  abdomen  .... 
Placement  of  drain,  pancre^ 
Resect/debride  pancreas 
Removal  of  panaeatic  ston  i 

Biopsy  of  pancreas 

Needle  t>iopsy,  pancreas  ..J... 
Removal  of  pancreas  lesior 
Partial  removal  of  pancreas 
Partial  removal  of  pancreas 

Pancreatectomy 

Removal  of  pancreatic  duct 
Partial  removal  of  pancreas 

Panaeatectomy 

Pancreatectomy 

Pancreatectomy 

Removal  of  pancreas 

Pancreas  removal,  transplaft 
Fuse  parKreas  and  tx>wel 

Injection,  intraoperative 

Surgery  of  pancreas  cyst  ..J.. 
Drain  pancreatic  pseudocys 
Fuse  pancreas  cyst  and  tx>Wel 
Fuse  pancreas  cyst  and  bo\^el 

Pancreatorrhaphy  

Duodenal  exclusion  

Donor  pancreatectomy  .. 
Transpiantallograft  parx:reai 
Removal,  allograft  pancreas 
Pancreas  surgery  procedur( 
Exploration  of  abdomen  . 
Reopening  of  abdomen  . 
Exploration  behirvj  abdome  i 
Drain  atxjominal  abscess 
Drain  abdominal  at>scess  .J.. 
Drain  abdominal  abscess  .4.. 
Puncture,  peritoneal  cavity 
Removal  of  abdominal  fluid 
Remove  atxtomen  foreign  t  xJy 
Biopsy,  abdominal  mass 
Removal  of  atxJominal  lesio  i 
Removal  of  atxlominal  lesio  i 
Excise  sacral  spine  tumor .. 
Multiple  surgery,  abdomen 

Excision  of  umtxiicus  

Rerrwval  of  omentum  

Air  injection  into  atxjomen 

Insert  abdominal  drain  

Insert  abdominal  drain 
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'  All  nuTOjr.:  GPT  HCPCS  Copynghi  1994  American  Med-cal  Association 

'  •  Inocates  RVUs  are  -km  used  for  Medicare  payment 

'  •  tndica'ss  reduction  of  Practice  Expense  RVUs  as  a  resun  of  09RA  1 99: 


Work 
RVUs  2 


26.57 

0.00 

18.16 

23.74 

14.50 

12.53 

11.90 

14.41 

13.93 

16.23 

19.93 

19.04 

20.40 

24.41 

17.71 

11.28 

16.01 

15.63 

0.00 

13.10 

15.54 

17.57 

12.98 

10.19 

4.43 

12.79 

18.27 

19.09 

21.73 

14.41 

40.25 

36.50 

40.25 

36.50 

19.43 

0.00 

20.88 

1.95 

12.04 

11.22 

12.97 

15.77 

14.65 

21.18 

0.00 

#34.17 

13.89 

0.00 

8.99 

9.40 

11.19 

9.06 

8.74 

10.55 

1.35 

1.26 

7.91 

1.49 

9.19 

13.60 

21.05 

13.66 

7.42 

4.04 

1.88 

2.22 

4.89 


Practice 
expense 
RVUs  3 


8,21 

0.00 

12.06 

12.06 

622 

6.56 

9.16 

11.42 

10.21 

14.35 

11.61 

14.61 

13.07 

13.07 

13.22 

5.48 

10.27 

13.22 

0.00 

7.05 

8.13 

9.19 

6.78 

4.21 

2.41 

9.72 

13.29 

15.71 

16.49 

8.23 

22.54 

22.54 

22.54 

22.54 

20.40 

0.00 

12.60 

1.03 

8.53 

7.54 

11.30 

12.66 

7.66 

11.08 

0.00 

17.87 

7.26 

0.00 

6.79 

6.05 

6.95 

4.82 

6.54 

5.54 

0.87 

0.75 

3.46 

1.82 

8.38 

12.10 

8.50 

12.30 

4.52 

•5.16 

1.12 

1.58 

4.14 


Mal- 
practice 
RVUs 


1.90 
0.00 
2.46 
2.46 
1.71 
1.53 
1.93 
2.47 
2.14 
3.02 
2.53 
2.97 
2.73 
2.73 
2.43 
0.81 
1.75 
2.43 
0.00 
1.40 
1.89 
2.14 
1.57 
0.79 
0.25 
2.07 
2.83 
3.16 
1.92 
1.68 
4.75 
4.75 
4.75 
4.75 
4.26 
0.00 
2.63 
0.24 
1.66 
1.44 
2.43 
2.65 
1.79 
2.58 
0.00 
4.16 
1.69 
0.00 
1.40 
1.21 
1.31 
0.91 
1.27 
1.01 
0.08 
0.07 
0.67 
0.20 
1.70 
2.50 
1.59 
2.53 
0.96 
1.15 
0.17 
0.20 
0.81 


Total 


36.68 

0.00 
32.68 
38.26 
24.43 
20.62 
22.99 
28.30 
2628 
33.60 
34.07 
36.62 
36.20 
40.21 
33.36 
17.57 
28.03 
31.28 

0.00 
21.55 
25.56 
28.90 
21.33 
15.19 

7.09 
24.58 
34.39 
37.96 
40.14 
24.32 
67.54 
63.79 
67.54 
63.79 
44.09 

0.00 
36.11 

322 
2223 
20.20 
26.70 
31.08 
24.10 
34.84 

0.00 
56.20 
22.84 

0.00 
17.18 
16.66 
19.45 
14.79 
16.55 
17.10 

2.30 

2.08 
12.04 

3.51 
19.27 
28.20 
31.14 
28.49 
12.90 
10.35 

3.17 

4.00 

9.84 


Global 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
.  090 
ZZZ 
090 
090 
090 
090 
090 
090 
XXX 
XXX 
090 
YYY 
090 
090 
090 
090 
090 
090 
000 
000 
090 
000 
090 
090 
090 
090 
090 
090 
000 
000 
090 
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S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 

S 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 

N 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
o 
s 
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s 

8 

s 
s 
s 
s 
o 
o 
s 
s 
s 
s 
s 
s 
s 
s 

N 
N 
S 
N 
S 
S 

s 
s 
s 
s 
s 
s 
s 


HCPCS' 


49422 

49425 

49426 

49427 

49428 

49429 

49495 

49496 

49500 

49501 

49505 

49507 

49520 

49521 

49525 

49540 

49550 

49553 

49555 

49557 

49560 

49561 

49565 

49566 

49568 

49570 

49572 

49580 

49582 

49585 

49587 

49590 

49600 

49605 

49606 

49610 

49611 

49900 

49905 

49999 

50010 

50020 

50040 

50045 

50060 

50065' 

50070 

50075 

50080 

50081 

50100 

50120 

50125 

50130 

50135 

50200 

50205 

50220 

50225 

50230 

50234 

50236 

50240 

50280 

50290 

50300 

50320 


MOD 


ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  REUTED  INFORMATION-Continued 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
X 
A 


Description 


Remove  perm  cannula/catfieter , 

Insert  abdomervvenous  drain  .... 

Revise  abdomen-venous  shunt  . 

Itijection,  abdominal  shunt 

Ligation  of  shunt 

Removal  of  shunt ." 

Repair  inguinal  hernia,  init !! 

Repair  inguinal  hernia,  init 

Repair  inguinal  hernia 

Repair  inguinal  hernia,  init 

Repair  inguinal  hernia 

Rejaair.  iriguinal  hernia .. 

Rerepair  inguinal  hernia  _ 

Repair  inguinal  hernia,  rec  

Repair  inguinal  hemia 

Repair  lumt>ar  hemia 

Repair  femoral  hemia „, 

Repair  femoral  hemia,  init 

Repair  femoral  hemia  

Repair  femoral  hemia,  recur 

Repair  atxlominal  hernia  

Repair  incisional  hernia  „„..! 

Rerepair  abdominal  hemia  

Repair  incisional  hemia  

Hemia  repair  w/mesh  

Repair  epigastric  hemia 

Repair,  epigastric  hemia 

Repair  umbilical  hemia „. 

Repair  umbilical  hernia 

Repair  umbilical  hemia 

Repair  umbilicai  hemia 

Repair  abdominal  hernia 

Repair  umbilical  lesion 

Repair  umbilical  lesion 

Repair  umbilical  lesion 

Repair  umbilical  lesion 

Repair  umbilical  lesion 

Repair  of  abdominal  waN 

Omental  flap  „.... 

Abdomen  surgery  procedure  ....... 

ExptoraHon  of  kidney  

Drainage  of  kidney  abscess  

Drainage  of  kidney 

Exptoratton  of  kklney  

Removal  of  kkJney  stone  . 

Inciskm  of  kidney 

Incision  of  kkJney  "Z^... 

Removal  of  kkJney  stone ."..'! 

Removal  of  kklney  stone 

Removal  of  kkJney  stone 

Revise  kklney  blood  vessels  

ExpkNatkm  of  kklney  ...., 

Exptore  and  drain  kklney 

Removal  of  kklney  stone 

Exptoratwn  of  kklney  „ 

Bkipsy  of  kklney  

Bkjpsy  of  kkJney  ^„... 

Removal  of  kidney* 

Removal  of  kidney 
Removal  of  kklney 
Removal  of  kidney  &  ureter ... 
Removal  of  kklney  a  ureter  ... 

Partial  removal  of  kklney 

Removal  of  kklney  leskm 

Removal  of  kklney  lesran 

Removal  of  donor  kklney 

Removal  of  donor  kklney 


Work 
RVUs* 


•  AH  ttomerx:  CPT  HCPCS  Copyrigm  19»4  American  tMedical  Associaten 

'*Uxlicae»  RVUs  are  not  uMd  (or  MMlicare  payment. 

'*  Indicates  reduction  o(  practice  Eipense  RVUs  as  a  resJt  o«  OBRA  1993 


5.85 
10.22 
8.57 
0.89 
1.98 
6.35 
5.79 
8.37 
4.41 
7.26 
6.17 
7.40 
7JB7 
9.43 
6.97 
7.91 
6J7 
7.40 
729 
8.73 
9.48 
11.38 
9.48 
11.38 
4.89 
4.46 
5.35 
3.24 
5.13 
4.95 
5.93 
6.55 
9.48 
21.92 
17S3 
9.83 
8.25 
454 
6.56 
0.00 
10.07 
12.41 
13.80 
14.48 
18.00 
19.62 
19.15 
24.05 
13.98 
20.58 
15.11 
15.00 
15.61 
16.12 
18.14 
2.63 
12.69 
15.98 
18.93 
20.56 
21.11 
23.33 
20.24 
14.63 
13.68 
0.00 
21.22 


PractKe 
expense 
RVUs3 


4.14 
8.48 
5.39 
0.49 
1.04 
3.32 
4.98 
5.04 
4.98 
5.04 
4.51 
5.04 
522 
5.04 
5.55 
5.20 
4.61 
4.61 
6.07 
6.07 
5.65 
5.65 
6.41 
6.41 
2.56 
4.38 
5.60 
•4.15 
4.61 
4.41 
4.41 
5.63 
526 
8.57 
8.31 
5.48 
9.M 
3.66 
3.42 
0.00 
955 
6.80 
7.18 
9.81 
12.25 
13.93 
12.87 
16.87 
12.20 
14.96 
10.34 
10.91 
10.95 
12.80 
17.05 
2.61 
5.64 
13.31 
16.52 
1&40 
16.65 
17.74 
16.00 
10.86 
8J7 
0.00 
16.49 


Mal- 
practice 
RVUs 


0.81 

1.78 

1.07 

0.03 

0.24 

0.77 

0.95 

1.08 

0.95 

1.08 

0.94 

1.08 

1.11 

1.08 

1.16 

1.12 

0.97 

0.97 

1.26 

1.26 

1.19 

1.19 

1.35 

1.35 

0.59 

0.91 

1.18 

0.94 

0.94 

0.91 

0.91 

1.22 

0.77 

1.77 

0.96 

1.27 

0.58 

0.75 

0.80 

0.00 

1.13 

0.85 

0.62 

0.89 

1.21 

1.35 

1.35 

1.62 

1.15 

1.44 

1.35 

1.24 

1.06 

1.26 

1.63 

0.22 

0.69 

1.43 

1.70 

1.84 

1.65 

1.74 

1.70 

1.16 

1.19 

0.00 

2.40 


Total 


10.80 
20.48 
15.03 
1.41 
3.26 
10.44 
11.72 
14.49 
10.34 
13.38 
11.62 
13.52 
14.20 
15.55 
13.68 
14.23 
12.55 
12.98 
14.62 
16.06 
16.32 
18.22 
17.24 
19.14 
8.04 
9.75 
12.13 
8.33 
10.68 
10.27 
11.25 
13.40 
15.51 
32.26 
27.20 
16.58 
17.83 
8.95 
10.77 
0.00 
20.75 
20.06 
21.60 
25.18 
31.46 
34.90 
33.37 
42.54 
27.33 
36.98 
26.80 
27.15 
27.62 
30.18 
36.82 
5.46 
19.02 
30.72 
37.15 
40.80 
39.41 
42.81 
37.94 
26.65 
23.75 
0.00 
40.11 


Gkibai 
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010 
090 
090 
000 

010 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
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090 
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ZZZ 
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090 
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090 
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090 

090 

090 

090 

090 

ZZZ 

YYY 
090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 
XXX 

090 
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Addendum  B.— Relative  Value  JInits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


50340 
50360 
50365 

50370 
50380 

50390 
50392 

50393 
50394 
50395 
50396 
50398 
50400 
50405 
50500 
50520 
50525 
50526 
50540 
50551 
50553 
50555 
50557 
50559 
50561 
50570 
50572 
50574 
50675 
50576 
50578 
50580 
50590 
50600 
50605 
50610 
50620 
50630 
50650 

scesc 

50684 
50686 
50688 
50690 
50700 
50715 
50722 
50725 
50727 
50728 
50740 
50750 
50760 
50770 
50780 
50782 
5C783 
50785 
50800 
50810 
50815 
50820 
50825 
50830 
50840 
50845 
50860 


MOD 


Status 


Descriptioi 


Renx)val  of  kidney 

Transplantation  of  kidney 
Transplantatwn  of  kkJney  .... 
Remove  transpianted  kklney 

Retmpiantatfon  of  kklney  

Drainage  of  kkiney  leskm  .... 

Insert  kklney  drain 

Insert  ureteral  tube^ 

Injectkxi  for  kklney  x-ray  

Create  passage  to  kidney  .... 
Measure  kklney  pressure  .... 

Change  kklney  tube 

Revisk)n  of  kklr)ey/ureter  . 
Reviskxi  of  kklney/ureter  . 
Repair  of  kklney  wound  ... 
Ctose  kklney-skin  Fistula  .. 
Repair  renat-abdomen  fistula 
Rejsair  renal-atxlomen  fistula 
ReviSK>n  of  horseshoe  kklne] 

Kklney  endoscopy  , 

Kktney  endoscopy  

Kklney  endoscopy  &  btopsy 
Kklney  endoscopy  &  treatme^ 
Rer)al  endoscopy;  radotracef 
Kklney  endoscopy  &  treatme^ 

Kklney  endoscopy  

Kklney  endoscopy  

Kklney  erxtoscopy  &  bk>psy 

Kklney  endoscopy  

Kklney  endoscopy  &  treatme^ 
Renal  endoscopy;  radtotracei 
Kklney  erxtoscopy  &  treatment 
Fraginenting  of  kidney  stone 

Exploratkm  of  ureter 

Insert  ureteral  support  

Renfwval  of  ureter  stone 

Removal  of  ureter  stone 

Removal  of  ureter  stone 

RenK>val  of  ureter 

Removal  of  ureter 

Injection  for  ureter  x-ray  

Measure  ureter  pressure  

Ctiange  of  ureter  tut>e  

Injection  for  ureter  x-ray  , 

Revision  of  ureter  > 

Release  of  ureter 

Release  of  ureter 

Release/revise  ureter 

Revise  ureter  

Revise  ureter  

Fusion  of  ureter  &  kklney  ... 
Fusion  of  ureter  &  kklney  ..., 

Fus«)n  of  ureters 

Splicing  of  ureters , 

Reimpiant  ureter  in  t>ladder  . 
Reimpiant  ureter  in  t>ladder  . 
Reimpiant  ureter  in  bladder  . 
Reimpiant  ureter  in  bladder  . . 
Implant  ureter  in  bowel  .... 
Fusk>n  of  ureter  &  bowel  . 

Urine  shunt  to  bowel 

Construct  bowel  bladder  .. 
Construct  tx>wel  t>ladder  .. 

Revise  urine  flow  

Replace  ureter  t>y  bowel  .. 
AppendKO-vesicostomy  ... 
Transplant  ureter  to  skin  .. 


•  All  nj<re^  OPT  HCPCS  Copyngnt  1994  Amenc^  Medcal  Associahor.. 
-  *  Inoicaies  RVUs  are  rot  used  lor  MedKare  payment 
•  <'2cates  reiJuct'on  oi  Practice  E«pe<>se  RVUs  as  a  resoft  ot  OBRA  !99J 


Work 
RVUs  2 


10.73 

27.05 

32.54 

11.11 

16.49 

3.24 

5.59 

6.88 

0.76 

5.15 

2.09 

1.46 

18.07 

22.45 

18.27 

15.93 

20.59 

22.15 

19.15 

5.60 

5.99 

6.53 

6.62 

6.78 

7.59 

9.54 

10.35 

11.02 

13.98 

10.99 

11.35 

11.86 

9.62 

14.78 

14.40 

14.86 

14.17 

13.95 

16.37 

18.44 

0.76 

151 

1.14 

1.16 

14.10 

17.60 

15.11 

17.12 

7.57 

11.13 

17.12 

18.14 

17.12 

18.14 

17.12 

18.23 

19.17 

19.15 

13.10 

18.14 

18.14 

20.15 

26>19 

29.29 

18.14 

19.52 

13.99 


Practice 

expense 

RVUs  3 


12.49 

24.45 

30.71 

11.08 

10.12 

1.69 

2.36 

3.01 

0.55 

3.33 

0.50 

0.53 

13.66 

17.29 

12.46 

10.34 

12.61 

7.39 

13.41 

2.19 

1.66 

4.70 

4.71 

1.34 

5.12 

1.45 

7.25 

7.08 

9.93 

8.69 

3.79 

3.58 

10.11 

9.69 

6.11 

11.77 

11.49 

12.71 

12.07 

12.49 

0.49 

0.37 

0.39 

0.32 

12.57 

11.24 

10.32 

12.05 

5.37 

7.90 

13.03 

14.04 

13.47 

15.23 

13.78 

13.78 

13.78 

15.42 

14.67 

12.57 

19.76 

18.97 

30.54 

20.93 

13.32 

13.87 

10.92 


Mal- 

practKe 

RVUs 


2.24 
4.24 
3.89 
1.92 
1.71 
0.15 
0.20 
0.26 
0.05 
0.29 
0.05 
0.05 
1.36 
1.74 
1.64 
1.50 
1.99 
2.32 
1.54 
0.21 
0.17 
0.45 
0.49 
0.14 
0.49 
0.14 
0.75 
0.64 
0.97 
0.77 
1.19 
035 
0.97 
1.01 
a60 
1.17 
1.16 
1.25 
1.21 
1.53 
0.05 
0.04 
0.04 
0.03 
1.29 
1.49 
1.97 
1.75 
0.51 
0.77 
1.88 
1.26 
1.48 
1.53 
1.46 
1.46 
1.46 
1.80 
1.51 
1.75 
2.75 
2.50 
3.33 
2.27 
1.35 
1.35 
1.16 


Total 


25.46 
55.74 
67.14 
24.11 
28.32 
5.06 
8.15 
10.15 
1.36 
8.77 
2.64 
2.04 
33.09 
41.48 
32.37 
27.77 
35.19 
31.86 
34.10 
8.00 
7.82 
11.68 
11.82 
8.26 
13.20 
11.13 
1&35 
18.74 
24.88 
20.45 
16.33 
15.79 
20.70 
25.48 
21.11 
27.80 
26.62 
27.91 
29.65 
32.46 
1.30 
1.92 
1.57 
1.51 
27.96 
30.33 
27.40 
30.92 
13.45 
19.80 
32.03 
33.44 
32.07 
34.90 
32.36 
33.47 
34.41 
36.37 
29.28 
32.46 
40.65 
41.62 
60.06 
52.49 
32.81 
34.74 
26.07 


Glottal 
period 


090 
090 
090 
090 
090 
000 
000 
000 
000 
000 

ooa 

000 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Update 


HCPCS 1 


50900 
50920 
50930 
50940 
50951 
50953 
50955 
50957 
50959 
50961 
50970 
50972 
50974 
50976 
50978 
50980 
51000 
51005 
51010 
51020 
51030 
51040 
51045 
51050 
51060 
51065 
51080 
51500 
51520 
51525 
51530 
51535 
51550 
51555 
51565 
51570 
51575 
51580 
51585 
51590 
51595 
51596 
51597 
51600 
51605 
51610 
51700 
51705 
51710 
■51715 
51720 
51725 
51725 
51725 
51726 
51726 
51726 
51736 
51736 
51736 
51741 
51741 
51741 
51772 
51772 
51772 
51784 
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MOO 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descriptkm 


Repair  of  ureter 

Ckjsure  ureter/skin  fistula 

Ctosure  ureter/bowel  fistula  .... 

Release  of  ureter 

Endoscopy  of  ureter  „."„" 

Endoscopy  of  ureter  

Ureter  endoscopy  &  biopsy  ..... 
Ureter  endoscopy  &  treatment 

Ureter  endoscopy  &  tracer  

Ureter  endoscopy  &  treatment 

Ureter  endoscopy  

Ureter  endoscopy  &  catheter"!! 

Ureter  erKtoscopy  &  biopsy  

Ureter  endoscopy  &  treatment 

Ureter  endoscopy  &  tracer  

Ureter  endoscopy  &  treatment 

Drainage  of  bladder 

Drainage  of  bladder 

Drainage  of  bladder 

Incise  &  treat  bladder  _ 

Incise  &  treat  bladder  

Incise  &  drain  bladder 

Incise  bladder,  drain  ureter 

Removal  of  bladder  stone  ;. 

Removal  of  ureter  stone 
Removal  of  ureter  stone 


Work 
RVUs  2 


Drainage  of  bladder  abscess 

Removal  of  bladder  cyst 

Removal  of  bladder  leskjn 

Removal  of  bladder  leskm 

Removal  of  bladder  lesk>n 

Repair  of  ureter  leskm .„. 

Partial  removal  of  bladder  Z! 

Partial  removal  of  bladder  

Revise  bladder  &  ureter(s) „.!!!!! 

Removal  of  bladder  

Removal  of  bladder  &  nodes  ...!!!1~! 

Remove  bladder;  revise  tract 

Removal  of  bladder  &  nodes 

Renxive  bladder;  revise  tract 

Remove  bladder;  revise  tract ;,., 

Remove  bladder,  create  pouch 

Removal  of  pehnc  structures „ 

Injectkm  for  bladder  x-ray 

Preparatkxi  for  bladder  xray 

Ir^ectwn  for  bladder  x-ray 

Irrigatkxi  of  bladder 

Ctiange  of  bladder  tube 

Change  of  bladder  tube 

Endoscope  lnjectk>n/implant  

Treatment  of  bladder  leskvi 

Simple  cystometrogram 

Simple  cystometrogram 

Simple  cystometrogram 

Complex  cystometrogram 

Complex  cystometrogram  ...... .„. 

Complex  cystometrogram 

Urine  ftow  measurement 

Urine  ftow  measurement 

Urine  ftow  measurement 

Electro-uroltowmetry,  first Z 

Electro-uroftowmetry,  first !!!."! 

Electro-uroftowmetry,  first 

Urethra  pressure  profile „..._. 

Urethra  pressure  profile 

Urethra  pressure  profito Z 

Anal/urinary  muscle  study  


'AH  riumerlc  CPT  HCPCS  CopyrigM  1994  Amehcan  Medic*  Associahon 

'*^«M»»  RVUs  are  rxn  ueed  lor  Medicafe  payment 

»•  kidicales  reOjOion  of  Practice  Enpense  RVUs  «  a  result  o«  OeRA  1 993. 


12.58 
1322 
17.61 
13.47 
5.84 
6.24 
6.75 
6.79 
4.40 
6.05 
7.14 
6.89 
9.17 
9.04 
5.10 
6.85 
0.78 
1.02 
2.54 
6.04 
6.04 
4.08 
6.04 
6.04 
8.05 
8.05 
5.41 
9.54 
8.69 
12.78 
11.32 
11.51 
14.34 
19.60 
20.01 
22.16 
27.93 
28.20 
32.22 
30.21 
3425 
3627 
3527 
0.88 
1.13 
1.59 
0.88 
0.99 
1.46 
3.74 
1.96 
1.51 
1.51 
0.00 
1.71 
1.71 
0.00 
0.84 
0.84 
0.00 
1.57 
1.57 
0.00 
1.61 
1.61 
0.00 
1.53 


Practtoe 
expense 
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9.98 

9.52 

12.50 

9.90 

1.67 

1.66 

2.55 

2.50 

3.38 

2.62 

5.17 

1.54 

7.01 

6.41 

4.05 

3.13 

0.48 

0.46 

0.97 

6.85 

4.53 

•5.70 

4.96 

7.12 

•10.31 
7.08 
5.18 
6.86 
8.53 

10.67 
925 
7.68 

10.71 

1226 

15.84 

15.66 

22.87 

19.95 

25.12 

24.52 

33.80 

34.89 

30.63 
028 
0.30 
027 
022 

0.38 

0.57 

2.65 

0.45 
1.01 

0.63 

0.38 

129 

0.81 

0.48 

0.41 

026 

0.15 

0.56 

0.35 

021 

0.94 

0.52 

0.42 

1.04  1 


pracSce 

RVUs 


Total 


1.15 

23.71 

0.99 

23.73 

122 

31.33 

0.95 

24.32 

0.17 

-^.68 

0.16 

8.06 

025 

9.55 

025 

9.54 

029 

8.07 

026 

8.93 

0.52 

12.83 

0.16 

8.59 

0.65 

16.83 

0.62 

16.07 

0.48 

9.63 

0.30 

10.28 

0.05 

1.31 

0.04 

1.52 

0.11 

3.62 

0.71 

13.60 

0.43 

11.00 

0.75 

10.53 

0.50 

11.50 

0.70 

13.86 

1.19 

19.55 

0.71 

15.84 

0.57 

11.16 

121 

17.61 

0.87 

18.09 

1.06 

24.51 

1.02 

21.59 

1.14 

20.33 

1.17 

2622 

1.31 

33.17 

1.67 

37.52 

1.62 

39.44 

225 

53.05 

2.04 

50.19 

2.42 

59.76 

2.56 

57.29 

3.34 

71.39 

3.45 

74.61 

4.31 

7021 

0.03 

1.19 

0.03 

1.46 

0.02 

1.88 

0.02 

1.12 

0.04 

1.41 

0.06 

2.09 

027 

6.66 

0.05 

2.46 

0.11 

2.63 

0.07 

221 

0.04 

0.42 

0.13 

3.13 

0.08 

2.60 

0.05 

0.53 

0.04 

1.29 

0.03 

1.13 

0.01 

0.16 

0.06 

2.19 

0.04 

1.96 

0.02 

023 

0.11 

2.66 

0.06 

2.19 

0.05 

0.47 

0.11 

2.68 

Gtobal 

period 


Update 


090 

s 

090 

s 

090 

s 

090 

s 

oor 

s 

000 

s 

000 

s 

000 

s 

000 

s 

00(1 

s 

000 

s 

000 

s 

000 

s 

000 

s 

000 

s 

000 

s 

000 

s 

000 

s 

010 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

000 

s 

000 

s 

000 

s 

000 

s 

010 

s 

010 

s 

000 

s 

000 

s 

000 

s 

000 

s 

000 

s 

000 

s 

000 

s 

000 

s 

000 

s 

000 

s 

000 

s 

000 

s 

000 

s 

000 

s 

000 

s 

000 

s 

000 

s 

000 

s 

63S1B    Federal  Register  /  Vol.  59.  No.  235  / 


Thursday,  December  8,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  235  /  Thursday.  December  8.  1994  /  Rul«.  «nH  p. 


mi  lot ■/-«•-«< 


0P4  ^% 


63S1B    Federal  Register  /  Vol.  59.  No.  235  / 


Thursday,  December  8,  1994  /  Rules  and  Regulations 


Addendum  B.— Relative  Value  Ukirrs  (RVUs)  and  Related  Information— Confinued 


re^  R.^,,  /  Vo,.  s«.  NO.  .35  /  Ttu^a,.  D^n.ber  8.  .994  /  R„l^  ,„.  .^.,. ,3^, 


HCPCS' 


MOD 


51784 

51784 

51785 

51785 

51785 

51792 

51788 

51792 

51795 

51795 

51795 

51797 

51797 

51797 

51800 

51820 

51840 

51841 

51845 

51860 

51865 

51880 

51900 

51920 

51925 

51940 

51960 

51980 

52000 

52005 

52007 

52010 

52204 

52214 

52224 

52234 

52235 

52240 

52250 

52260 

52265 

52270 

52275 

52276 

52277 

52281 

52283 

52285 

52290 

52300 

52305 

52310 

52315 

52317 

52318 

52320 

52325 

52327 

52330 

52332 

52334 

52335 

52336 

52337 

52338 

52339 

52340 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Anal/urinary  muscle  study 

AraVurinary  rausde  study .._.. 
AnaVurinary  muscle  study  ..... 

AnaVurinafy  muscle  study 

Anai/urinary  muscle  study 

Urinary  reflex  study 

Urinaiy  reflex  study 

Urinary  reflex  study „ 

Urine  voiding  pressure  study 
Urine  voiding  pressure  study 
Urine  voiding  pressure  study 
Inbaabdominal  pressure  test 
Intraabdominal  pressure  test 
Intiaabdominal  pressure  test 
Revision  of  bladder/urethra  .. 

Revision  of  urinary  tract 

Attach  t)ladde(yurettira  . 

Attach  t)ladder/urethra  

Repair  bladder  neck  

Repair  of  bladder  wound 

Repair  of  bladder  wourxl  — 
Repair  of  bladder  opening  .... 
Repair  bisidder/vagina  lesion 
Close  t)ladder-ulerus  fistula  .. 
Hysterectomy/bladder  repair . 
Correction  of  bladder  defect  . 
Revision  of  bladder  &  bowel  . 
Constnjct  bladder  opening  ... 

Cystoscopy  

Cystoscopy  &  ureter  catheter 

Cystoscopy  and  biopsy 

Cystoscopy  &  duct  catheter .. 

Cystoscopy  

Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment .... 
Cystoscopy  and  treatment .... 

Cystoscopy  &  radiotracer 

Cystoscopy  &  treatment  

Cystoscopy  &  treatment  

Cystoscopy  &  revise  urethra 
Cystoscopy  &  revise  urattira 
Cystoscopy  and  treatment  ... 
Cystoscopy  and  treatment  ... 
Cystoscopy  and  treatment  ... 
Cystoecopy  and  treatment  ... 
Cystoscopy  and  treatment  ... 
Cystoscopy  and  treatment  ... 
Cystoscopy  and  tceatment  ... 
Cystoscopy  arxTtreatment  ... 
Cystoscopy  and  treatment  ... 
Cystoscopy  arxl  treatment  ... 

Remove  bladder  stone  

Remove  bladder  stone  

Cystoscopy  arxl  treatment  ... 
Cystoscopy,  stone  removal  . 
Cystostcojsy,  inject  material  .. 
Cystoscopy  arid  treatment  ... 
Cystoscopy  and  treatment  ... 
Create  passage  to  kidney  .... 
Endoscopy  of  urinary  tract ... 
Cystoscopy,  stone  removal  . 
Cystoscopy,  storw  renrwval  . 
Cystoscopy  and  treatment  ... 
Cystoscopy  and  treatment  ... 
Cystoscopy  and  treatment  ... 


'  All  num«nc  CPT  HCPCS  CopyrigM  1094  Ameflcan  Madeal  Associabon 

'•  Indicates  RVUs  are  nM  uMd  lor  Medicara  paymanl 

> '  ln(ticat«s  reduction  ol  Practce  Eipanse  ftVUs  x  a  result  o!  OSRA  1993. 


Work 
RVUs  2 


Practne 

expense 

RVUs  3 


1.53 
0.00 
1.53 
1.53 
0.00 
1.10 
1.10 
0.00 
1.53 
1.53 
0.00 
1.60 
1.60 
0.00 
16.31 
16.67 
9.78 
12.10 
9.06 
11.17 
13.99 
7.21 
11.67 
10.57 
14.10 
25.00 
21.15 
10.43 
2.01 
2.37 
3.02 
3.02 
2.37 
3.71 
3.14 
4.63 
5.45 
9.72 
4.50 
3.92 
2.94 
3.84 
4.70 
3.93 
6.17 
2.80 
3.74 
3.61 
4.59 
5.35 
5.31 
2.81 
5.21 
6.72 
9.19 
4.70 
6.16 
5.19 
5.04" 
2.83 
4.83 
5.86 
6.88 
7.97 
7.34 
8.82 
7.76 


Mal- 

practtee 

RVUs 


0.65 
0.39 
1.04 
0.65 
0.39 
1.93 
0.59 
1.34 
1.44 
0.57 
0.87 
0.96 
0.51 
0.45 
12.02 
7.39 
9.22 
11.01 
10.71 
7.62 
10.96' 
4.96 
11.65 
7.51 
10.07 
18.95 
21.40 
7.46 
1.33 
2.20 
2.82 
1.90 
2.38 
2.80 
2.90 
4.71 
•6.97 
10.65 
2.86 
2.11 
1.35 
3.47 
3.42 
4.S8 
4.82 
2.31 
1.51 
2.94 
2.94 
3.47 
3.50 
2.99 
4.07 
6.19 
7.86 
4.86 
7.01 
3.69 
3.47 
3.21 
3.33 
4.69 
*8.81 
•10.21 
5.92 
5.92 
5.15 


Total 


0.07 

0.04 

0.11 

0.07 

0.04 

0.20 

0.06 

0.14 

0.16 

0.06 

0.10 

0.10 

0.05 

0.05 

1.47 

1.32 

1.26 

1.48 

1.09 

0.91 

1.27 

0.52 

1.41 

0.73 

2.83 

2.22 

2.27 

0.75 

0.14 

0.22 

0.26 

0J20 

0.24 

0.28 

0.29 

0.45 

0.81 

1.04 

0.29 

0.22 

0.14 

0.35 

0.34 

0.45 

0.47 

0.23 

0.15 

0.30 

0.24 

0.36 

0.35 

0.30 

0.40 

039 

0.77 

0.47 

0.68 

0.36 

0.35 

0.32 

0.34 

0.45 

0.99 

1.08 

0.57 

0.57 

0.50 


QkJbal 
period 


2.25 
0.43 
2.68 
2.25 
0.43 
3.23 
1.75 
1.48 
3.13 
2.16 
0.97 
2.66 
2.16 
0.50 
29.80 
25.38 
20J26 
24.59 
20.86 
19.70 
26.22 
12.69 
24.73 
18.81 
26.50 
46.17 
44.82 
18.64 
3.48 
4.79 
6.12 
5.12 
4.99 
6.79 
6.33 
9.79 
13.23 
21.41 
7.65 
6.25 
4.43 
7.66 
8.46 
8.96 
11.46 
5.34 
5.40 
6.85 
7.17 
9.18 
9.16 
6.10 
9.68 
13.50 
17.84 
10.03 
13.85 
9.24 
8.86 
6.36 
8.50 
11.00 
16.68 
19.26 
13.83 
15.31 
13.41 


Update 


000 
000 

000 
000 
.000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
-000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
.  090 
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s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 


HCPCS' 


52450 
52500 
52510 
52601 
52606 
52612 
52614 
52620 
52630 
52640 
52647 
52648 


52700 

53000 

53010 

53020 

53025 

53040 

53060 

53080 

53065 

53200 

53210 

53215 

53220 

53230 

53235 

53240 

53250 

53260 

53265 

53270 

53275 

53400 

53405 

53410 

53415 

53420 

53425 

53430 

53440 

53442 

53443 

53445 

53447 

53449 

53450 

53460 

53502 

53505 

53510 

53515 

53520 

53600 

53601 

53605 

53620 

53621 

53640 

53660 

53661 

53665 

53670 

53675 


MOD 


ADDENDUM  B.-flELATIVE  VALUE  UNITS  (RVUS)  AND  teu>THD  INFOBMATIO,^.,^^,,^ 


Status 


53800    .'.'.'.".".'.'.'    0 
53899  I  I  C 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oescription 


Incision  of  prostate  

Revision  of  bladder  neck   '"'"Z 

Dilation  prostatic  urethra 

Prostatectomy  (TURP) 

Control  postop  bleeding 

Prostatectonrjy.  first  stage .Z 

Prostatectomy,  second  stage  .". 

Remove  residual  prostate 

Remove  prostate  regrowth 

Relieve  bladder  contracture 

Laser  surgery  of  prostate  

Laser  surgery  of  prostate  

Prostatectomy  ' 

Drainage  of  prostate  abscess  ... 

Incision  of  urethra 

Incision  of  urethra  "1"". 

Inctskm  of  urethra ~". 

Inciskxi  of  urethra Z.Z. 

Drainage  of  urethra  atiscess  

Drainage  of  urethra  abscess  

Drainage  of  urinary  leakage 

Drainage  of  urinary  leakage  

Bk)psy  of  urethra  Z. 

Removal  of  urettva ZZ.. 

Removal  of  urethra  ..™" 

Treatment  of  urethra  lesion  _ 

Removal  of  urethra  lesion  

Removal  of  urethra  lesion  

Surgery  for  urethra  pouch 

Removal  of  urethra  gland 

Treatment  of  urethra  lesion  

Treatment  of  urethra  leskxi 

Renwval  of  urethra  gland Z.. 

Repair  of  urethra  defect Z. 

Revise  urethra,  1st  stage  Z.ZZZ. 
Revise  urethra,  2nd  stage  ..ZIZ.. 

Reconstnjctk)n  of  urethra  1" 

Reconstructran  of  urethra  Z. 

Reconstruct  urethra,  stage  1  ..."' 
Reconstruct  urethra,  stage  2  ...." 

Reconstruction  of  urettira  !!. 

Conect  bladder  function  ..."!...!!.".! 

Remove  perineal  prosthesis 1 

Reconstruction  of  urethra  I 

Correct  urine  ftow  control ". 

Remove  artificial  sphincter Z.. 

Correct  artificial  sphincter  

Revision  of  urethra  [ 

Reviswn  of  urethra  ZZZ.Z.Z.' 

Repair  of  urethra  injury  . ZZZZ^ 

Repair  of  urethra  injury 

Repair  of  urethra  injury Z. 

Repair  of  urethra  injury ZZl 

Repair  of  urethra  defect . 

Dilate  urethra  stricture  Z. 

Dilate  urethra  stricture  ~ZZZ.Z. 

Dilate  urethra  stricture  Z. 

Dilate  urethra  stricture  ZZ. 

Dilate  urethra  stricture  „...,™1 

Relieve  bladder  retentwn 

Dilatton  of  urethra  

Dilatkm  of  urettwa  -...ZZZ^ZZZ 

Diiatton  of  urethra  ~ZZ.ZZ.Z^. 

Insert  urinary  catheter ZZZl 

Insert  urinary  catheter ..""" 

Urinalysis,  glass  test  . . 1"] 

Urotogy  surgery  procedure 


Work 
RVUs  2 


:  I 


» t  Indicates  RVUs  are  nrt  used  tor  Medicare  payment  "»»«^'«™" 

•Indieates  redodion  of  Practice  Expense  RVUs  as  a  result  ot  OBRA  199a. 


7.05 
7.82 
6.04 
11.51 
7.51 
7.05 
6.04 
6.04 
6.55 
6.04 
7.42 
8.65 
0.00 
6.31 
2.01 
3.02 
1.77 
1.13 
6.01 
2.58 
5.87 
9.67 
2.59 
11.71 
14.59 
6.58 
9.04 
9.60 
6.03 
5.69 
2.93 
3.07 
2.93 
4.37 
11.79 
13.70 
15.59 
18.50 
13.28 
15.18 
15.54 
11.49 
7.67 
18.98 
13.15 
12.37 
9.16 
5.72 
6.70 
7.21 
7.21 
9.57 
12.71 
8.21 
1.21 
0.98 
1.28 
1.62 
1.35 
1.59 
0.71 
0.72 
0.76 
0.50 
1.47 
0.00 
0.00 


Practne 
expense 
RVUs  3 


4.99 
7.44 
7.64 
11.87 
3.32 
•9.03 
7.09 
5.33 
•9.01 
6.43 
11.87 
11.87 
0.00 
3.30 
1.76 
3.62 
0.82 
0.80 
1.85 
0.51 
3.98 
6.75 
1.10 
6.64 
10.00 
4.77 
7.93 
5.02 
4.33 
4.05 
1.12 
1.88 
0.84 
2.37 
7.47 

10.38 
8.56 

11.87 

10.88 
9.25 
7.16 

13.14 
5.84 

10.03 
•16.83 

9.16 

8.41 

2.74 

2.44 

4.97 

5.18 

6.98 

9.03 

5.89 

0.33 

0.29 

0.46 

0.47 

0.38 

0.57 

0.28 

0.25 

0.36 

0.22 

0.47 

0.00 

0.00 


Mal- 
practice 
RVUs 


0.49 

0.72 

0.74 

1.16 

0.33 

0.99 

0.68 

0.51 

1.13 

0.62 

1.16 

1.16 

0.00 

0.34 

0.17 

0.37 

0.09 

0.08 

0.19 

0.07 

0.45 

0.7q 

0.12 

0.67 

0.96 

0.49 

0.79 

0.49 

0.45 

0.40 

0.16 

0.22 

0.18 

0.25 

0.76 

1.21 

0.84 

1.15 

1.05 

0.88 

0.76 

1.39 

0.67 

1.07 

2.03 

0.89 

0.82 

0.27 

0.25 

0.56 

0.51 

0.66 

0.88 

0.56 

0.03 

0.03 

0.05 

0.05 

0.04 

0.06 

0.03 

0.03 

0.04 

0.02 

0.05 

0.00 

0.00 


Total 


12.53 
15.98 
14.42 
24.54 
11.16 
17.07 
13.81 
11.88 
16.69 
13.09 
20.45 
21.68 
0.00 
9.95 
3.94 
6.91 
2.68 
2.01 
8.05 
3.16 
10.30 
17.12 
3.81 
19.02 
25.55 
11.84 
17.76 
15.11 
10.81 
10.14 
4.21 
5.17 
3.95 
6.99 
20.02 
25.29 
24.99 
31.52 
25.21 
25.31 
23.46 
26.02 
14.18 
30.08 
32.01 
22.42 
18.39 
8.73 
9.39 
12.74 
12.90 
17.21 
22.62 
14.66 
1.57 
1.30 
1.79 
2.14 
1.77 
2.22 
1.02 
1.00 
1.16 
0.74 
1.99 
0.00 
0.00 


Gk)bal 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
000 
000 
090 
010 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
YYY 


Update 
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S 
S 
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Addendum  B.— Relative  Value  Ui  iits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


MOD 


54000 

54001 

54015 

54050 

54055 

54056 

54057 

54060 

54065 

54100 

54105 

54110 

54111 

54112 

54115 

54120 

54125 

54130 

54135 

54150 

54152 

54160 

54161 

54200 

54205 

54220 

54230 

54231 

54235 

54240 

54240 

54240 

54250 

54250 

54250 

54300 

54304 

54308 

54312 

54316 

54318 

54322 

54324 

54326 

54328 

54332 

54336 

54340 

54344 

54348 

54352 

54360 

54380 

54385 

54390 

54400 

54401 

54402 

54405 

54407 

54409 

54420 

54430 

54435 

54440 

54450 

54500 


Status 


26 

TC 


26 
TC 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 


Description 


Slitting  o(  prepuce 

Slitfing  of  prepuce 

Drain  penis  lesion 

Destruction,  penis  lesion(s)  ... 
Destruction,  penis  lesion(s)  ... 
Cryosurgery,  penis  lesion(s)  .. 
Laser  surg,  penis  lesion(s)  .... 

Excision  of  penis  lesion(s) 

Destruction,  penis  lesion(s)  ... 

Biopsy  of  penis  — 

Biopsy  of  penis  

Treatment  of  penis  lesion  ...... 

Treat  penis  lesion,  graft 

Treat  penis  lesion,  graft :.„ 

Treatment  of  penis  lesion 

Partial  removal  of  penis 

Removal  of  penis 

Remove  penis  &  nodes  

Remove  penis  &  nodes 

Circumcision  — 

Circumcision  . 

Circumcision  ._ _.. 

Circumcision  _ 

Treatment  of  penis  lesion 

Treatment  of  penis  lesion  „.... 

Treatment  of  penis  lesion 

Prepare  penis  study — 

Dynamic  cavemosometry  — 

Penile  injection  ^ . 

Penis  study 

Penis  study  

Pents  study 

Penis  study  

Penis  study  _~... 

Penis  study  ~._... 

Revision  of  penis  

Revision  of  penis  

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Recoratnxtion  of  urethra  

Reconstruction  of  urethra  

Reconstruction  of  urethra  ..... 

Revise  penis,  urethra — 

Revise  penis,  urethra 

Revise  penis,  urethra 

SecorKJary  uretfval  surgery  .. 
Secondary  uretfiral  surgery  . 
Secondary  urethral  surgery  . 
Reconstruct  urethra,  penis  .. 

Penis  plastic  surgery  „„. 

Repair  penis „ 

Repair  penis  ..... _ 

Repair  penis  and  t)iadder  .... 
Insert  semi-rigid  prosthesis  .. 
Insert  self-contd  prosthesis  .. 
Remove  penis  prosthesis  „.. 
Insert  multHXXnp  prosthesis 
Remove  mutti-comp  prosthes^ 
Revise  penis  prostt>esis  .... 

Revision  of  penis  _., 

Revision  of  penis 

Revision  of  penis 

Repair  of  penis 

Preputial  stretching 

Biopsy  of  testis  


'  M  numeric  OPT  HCPCS  Copyright  1994  Amencan  Medcal  Association. 

'■indcaiss  RVUs  are  not  used  tor  Mad«are  payment 

> '  HKKales  reOuctren  of  Practice  Expense  RVUs  as  a  res un  ol  OBRA  1 993. 


Work 
RVUs  2 


Practice 
expense 
RVUs  3 


1.49 
2.14 
5.16 
1.19 
1.19 
1.19 
1.19 
1.88 
2.37 
1.90 
3.45 
9.66 
13.03 
15.14 
5.68 
9.24 
12.80 
18.92 
25.01 
1.78 
2.26 
2.43 
3.22 
1.01 
7.20 
2.42 
1.34 
2.04 
1.19 
1.31 
1.31 
0.00 
2.22 
2.22 
0.00 
10.05 
12.13 
11.58 
13.16 
15.97 
10.47 
12.34 
15.46 
14.81 
14.80 
16.17 
18.95 
8.55 
15.22 
16.37 
23.84 
11.39 
12.59 
14.75 
20.97 
8.58 
9.67 
8.67 
12.63 
12.61 
11.53 
10.75 
9.55 
5.63 
0.00 
1.12 
1.31 


Mal- 
practice 
RVUs 


0.63 
0.84 
0.83 
038 
0.61 
0.53 
•1.61 
1.17 
2.47 
0.65 
1.01 
6.03 
9.18 
10.84 
4.18 
6.47 
11.56 
14.66 
17.75 
0.54 
1.82 
1.66 
2.17 
032 
5.11 
1.58 
1.34 
1.44 
0.43 
0.99 
0.51 
0.48 
0.80 
0.50 
0.30 
6.88 
8.66 
5.84 
9.37 
1134 
753 
7.61 
10.98 
10.51 
10.72 
12.52 
18.79 
6.07 
16.61 
11.62 
16.18 
7.02 
9.42 
10.46 
13.57 
*10.99 
•13.76 
6.00 
•17.10 
11.22 
8.97 
7.74 
6.99 
4.15 

aoo 

{).68 
0.44 


Total 


0.07 

0.09 

0.09 

0.03 

0.06 

OM 

0.21 

0.12 

0.25 

0.07 

0.11 

0.61 

0.97 

1.14 

0.44 

0.62 

1.17 

132 

1.74 

0.05 

0.20 

0.21 

0.23 

0.03 

0.50 

ai7 
ai3 
ai4 

0.04 

0.12 

0.06 

0.06 

0.08 

0.05 

0.03 

0.87 

0.90 

a74 

0.91 

1.12 

1.11 

0.74 

1.08 

1.03 

1J24 

1.13 

1.40 

039 

1.10 

1.14 

1.49 

0.73 

0.75 

0.89 

1.58 

1.27 

1.73 

0.58 

2.10 

1.10 

0.87 

0.87 

0.69 

a39 

0.00 

ao7 
ao5 


Global 
period 


2.19 

3.07 

6.08 

1.60 

1.86 

1.76 

3.01 

3.17 

5.09 

2.62 

4.57 

16.30 

23.18 

27.12 

10.30 

16.33 

25.53 

34.90 

44.50 

2.37 

4.28 

4.30 

5.62 

1.36 

12.81 

4.17 

2.81 

3.62 

1.66 

2.42 

1.88 

0.54 

3.10 

2.77 

0.33 

17.80 

21.69 

iai6 

23.44 
28.43 
19.11 
20.69 
27.52 
26.35 
26.76 
29.82 
39.14 
1551 
32.93 
29.13 
41.51 
19.14 
22.76 
26.10 
36.12 
20.84 
25.16 
15.25 
31.83 
24.93 
2137 
19.36 
17.23 
10.17 
0.00 
1.87 
1.80 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


oip 

OTO 

010 

010 

010 

010 

010 

010 

010 

000 

010 

090 

090 

090 

090 

090 

090 

090 

090 

010 

010 

010 

010 

010 

090 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 

000 


S 
S 
S 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 
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s 
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HCPCS' 


54505 
54510 
54520 
54530 
54535 
54550 
54560 
54600 
54620 
54640 
54650 
54660 
54670 
54680 
54700 
54800 
54820 
54830 
54840 
54860 
54861 
54900 
54901 
55000 
55040 
55041 
55060 
55100 
55110 
55120 
55150 
55175 
55180 
55200 
55250 
55300 
55400 
55450 
55500 
55520 
55530 
55535 
55540 
55600 
55605 
55650 
55680 
55700 
55705 
55720 
55725 
55801 
55810 
55812 
55815 
55821 
55831 
55840 
55842 
55845 
55860 
55862 
55665 
55870 
55899 
55970 
55980 


MOD 


S^tus 


Description 


Biopsy  of  testis  , 

Rerrxwal  of  testis  lesion  

Removal  of  testis _ 

Removal  of  testis  

Extensive  testis  surgery 

Exploration  for  testis „, 

Exploration  for  testis 

Reduce  testis  torsion „ 

Suspension  of  testis 

Su^iension  of  testis  

Orchiopexy  (Fonvler-Stephens) 
Revision  of  testis 


Repair  testis  injury „. 

Relocatibn  of  testis(es) 

Drainage  of  scrotum  „... 

Biopsy  of  eptdktymis 

Exploration  of  epkfidymis 

Remove  epidMymis  lesion  .. 
Remove  epidkjymis  lesion  .. 

Removal  of  epididymis  

Removal  of  epidklymis 

Fusion  of  spermatic  ducts  .. 
Fusion  of  spermatic  ducts  .. 

Drainage  of  hydrocele  . 

Removal  of  hydrocele  ..^^. 
(temoval  of  hydroceles 

Repair  of  hydrocele  „ 

Drainage  of  scrotum  atiecess  . 

Explore  scrotum 

Removal  of  scrotum  lesion 

Removal  of  scrotum 

Revision  of  scrotum  

Revision  of  scrotum 

Incision  of  sperm  duct 

Removal  of  sperm  duct(s)  

Preparation,  sperm  duct  x-ray 

Repair  of  sperm  duct 

LigBtion  of  sperm  duct 

Removal  of  hydrocele 

Removal  of  sperm  cord  lesion 
Revise  spemiafic  cord  veins  ... 
Revise  spermatic  cord  veins  ... 
Revise  hemia  &  sperm  veins  .. 

Incise  sperm  duct  pouch  

Incise  sperm  dud  pouch  

Remove  sperm  duct  pouch  .... 
Remove  sperm  pouch  lesion  .. 

Biopsy  of  prostata _....„.... 

Biopsy  of  prostate ~. 

Dridnage  of  prostate  abscess  . 
Drainage  of  prostate  abscess  . 

Removal  of  prostate  „. 

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Extensive  prostate  surgery  ..... 

Removal  of  prostate  „.... 

Removal  of  prostate  

Extensive  prostate  surgery 

Extensive  proatate  surgery 

Extensive  prostate  surgery  ..... 
Surgical  exposure,  prostate  .-. 
Extensive  prostate  surgery  ..... 

Extensive  prostate  surgery 

Electro^aculation 

Genital  surgery  procedure 

Sex  transformation,  M  to  F 

Sex  transformatioa  F  to  M 


Work 
RVUs  2 


3.41 

5.24 

4.93 

8.04 

11.43 

7.36 

10.46 

6.59 

4.69 

6.55 

10.93 

4.80 

6.06 

1153 

338 

233 

4.72 

5.07 

5.01 

6.01 

8.54 

12.61 

1730 

1.43 

5.15 

738 

5.21 

2.03 

5.28 

4.78 

6.62 

4.93 

10.07 

4.14 

321 

351 

8.25 

3.91 

5.28 

5.72 

5.45 

6.2S 

7.25 

6.07 

7.60 

11.26 

'432 

157 

4.41 

754 

7.70 

16.25 

21.21 

25.65 

28.47 

laoo 

1430 

21.21 

22.70 

26.73 

1333 

17.09 

2155 

258 

0.00 

0.00 

0.00 


Practk^ 
expense 
RVUs' 


1.86 
3.03 
531 
732 
8.54 
5.25 
7.23 
4.62 
3.32 
7.82 
7.82 
3.40 
4.30 
8.19 
0.90 
1.97 
2.62 
351 
4.84 
5.17 
7.30 
6.95 
12.29 
0.40 
4.88 
7.47 
4.13 
0.63 
3.46 
1.79 
5.45 
4.49 

em 

1.97 

2.63 

2.71 

6.56 

2.61 

432 

3.12 

5.20 

4.40 

454 

431 

5.60 

7.22 

4.43 

1.50 

337 

351 

552 

12.78 

1758 

1758 

25.20 

1359 

1456 

1650 

19.16 

25.10 

7.13 

11.69 

2452 

1.83 

0.00 

050 

0.00 


Mal- 
practice 
RVUs 


0.22 

0.38 

0.52 

0.77 

1.02 

0.61 

051 

0.48 

0.33 

0.91 

0.91 

0.34 

0.43 

0.80 

0.11 

0.19 

0.29 

039 

0.48 

050 

0.72 

0.87 

1.20 

OM 

0.55 

0.81 

050 

0.07 

0.37 

0.21 

0.57 

0.46 

0.82 

0.20 

0.28 

0.27 

0.62 

032 

050 

051 

0.60 

0.45 

0.91 

0.55 

0.59 

0.76 

038 

0.15 

0.34 

037 

054 

1.44 

1.77 

1.94 

2.42 

135 

1.44 

151 

158 

2.44 

aTO 

1.20 

239 

0.18 

0.00 

(U» 

050  I 


Total 


5.49 

8.65 

10.76 

16.13 

20.99 

13.22 

18.50 

11.69 

8.34 

15.28 

19.66 

8.54 

10.79 

20.52 

4.39 

4.49 

7.63 

8.97 

10.33 

11.68 

16.56 

22.43 

30.79 

1.87 

1058 

15.66 

9.84 

2.73 

9.13 

6.78 

12.64 

9.90 

17.72 

6.31 

6.12 

6.49 

15.43 

&84 

10.10 

9.35 

11.25 

11.10 

12.70 

10.93 

13.79 

1924 

9.63 

322 

8.12 

11.42 

13.86 

30.45 

40.88 

4527 

56.09 

27.94 

3030 

39.42 

43.74 

5427 

21.16 

29.98 

48.56 

4.59 

0.00 

0.00 

0.00 


Gfobal 
perk)d 


010 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
010 
000 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
010 
090 
090 
060 
090 
090 
090 
000 
000 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
YYY 
XXX 
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'  All  numeric  OPT  HCPCS  Copyrighl1994  American  MaacH  Association 

0  » Indicalat  RVUs  are  not  used  tor  Medicare  paymant 

>*  Micaies  reduction  oi  Practice  Eioenae  RVUs  a*  a  rauN  m  OeRA  1993. 
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ADDENDUM  B.— Relative  Value  L  ^\ts  (RVUs)  and  Related  Information— Continued 


HCPCS' 


mod 


Status 


Description 


Work 
RVUs  2 


Practice 
expense 
RVUs  3 


Mal- 
practice 
RVUs 


Total 


Global 
period 


Update 


56300 

56301 

56302 

56303 

56304 

56305 

56306 

56307 

56308 

56309 

56311 

56312 

56313 

56315 

56316 

56317 

56320 

56322 

56323 

56324 

56340 

56341 

56342 

56360 

56351 

56352 

56353 

56354 

56355 

56356 

56360 

56361 

56362 

56363 

56399 

56405 

56420 

56440 

56441 

56501 

56515 

56605 

56606 

56620 

56625 

56630 

56631 

56632 

56633 

56634 

56637 

56640 

56700 

56720 

56740 

56800 

56805 

56810 

57000 

57010 

57020 

57061 

57065 

57100 

57105 

57108 

57110 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A. 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Pelvis  laparoscopy,  dx 

Laparoscopy;  tut>al  cautery 
Laparoscopy;  tubal  t>iock  ... 
Laparoscopy;  excise  lesions  ..|... 

Laparoscopy;  lysis  

Pe^k:  laparoscopy;  biopsy 

Laparoscopy;  aspiration 

Laparoscopy:  remove  adnexa 
Laparoscopy;  hysterectomy 
Laparoscopy;  remove  myoma 
Laiaroscopic  lymph  node  biof  . 
Laparoscopic  lymphadenecton  y 
Laparoscopic  lymphadenector  y 
Laparoscopic  appendectomy  .  .. 
Laparoscopic  hernia  repair 
Laparoscopic  hernia  repair 
Laparoscopy,  spermatk:  veins 
Laparoscopy,  vagus  nerves 
Laparoscopy,  vagus  nerves 
Laparoscopy,  cholecysfoenter 
Laparoscopic  cholecystectomy 
Laparoscopic  cholecystectomy 
Laparoscopic  cholecystectom) 
Hysteroscopy;  diagnostk:  ... 

Hysteroscopy;  biopsy 

Hysteroscopy;  lysis  

Hysteroscopy;  resect  septum 
Hysteroscopy;  remove  myoms 
Hysteroscopy;  remove  impact 

Hysteroscopy;  at)lation  

Peritoneoscopy  

Peritoneoscopy  w/t>iopsy  

Peritoneoscopy  w/cholangio  . 

Peritoneoscopy  w/biopsy  

Laparoscopy  procedure  

I  &  D  of  vulva'pehneum 

Drainage  of  gland  abscess  ... 

Surgery  tor  vulva  lesion  

Lysis  of  lat>ial  lesion(s)  

Destruction,  vulva  leslon(s)  .. 
Destruction,  vulva  lesion(s)  .. 

Biopsy  of  vulva/perineum  

Biopsy  of  vulvaperineum  

Partial  removal  of  vulva  

Complete  removal  of  vulva  ... 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Partial  removal  of  hymen 

Incision  of  hymen 

Remove  vagina  gland  lesion 

Repair  of  vagina  

Repair  clitoris  

Repair  of  perineum  

Exploration  of  vagina  

Drainage  of  pelvic  abscess  ., 

Drainage  of  pelvic  fluid  

Destruction  vagina  lesion(s)  . 
Destruction  vagina  lesion(s) 

Biopsy  of  vagina 

Biopsy  of  vagina  

Partial  removal  of  vagina  ..... 
Removal  of  vagina  


,».....**M««*««*^ 


'  All  nu-psfc  CPT  HCPCS  CopyriQW  19W  Amefcan  Mecca!  Associalion. 

'■'  <  Inchoate.*,  RVUs  are  not  used  lor  Medicare  payiT«nt. 

'  •  irjicaies  reOoctior  o'  Practice  Enperse  RVUs  as  a  'esutt  oi  OBHA  1993 


3.58 

3.68 

4.11 

5.69 

4.37 

3.80 

3.80 

5.60 

13.87 

5.60 

8.93 

12.06 

14.00 

6.06 

6.17 

7.87 

6.25 

9.70 

11.65 

11.90 

10.68 

11.53 

13.86 

2.39 

2.85 

3.14 

3.51 

3.85 

3.09 

3.43 

4.04 

4.32 

4.89 

5.18 

0.00 

1.39 

1.34 

2.79 

1.92 

1.48 

1.85 

0.86 

0.43 

6.67 

7.41 

10.47 

14.57 

18.66 

12.15 

16.25 

20.34 

20.09 

2.42 

0.68 

3.60 

3.73 

15.49 

3.97 

2.92 

5.41 

1.50 

1.20 

2.56 

0.97 

1.64 

5.69 

13.48 


•4.58 

•4.95 

•5.26 

5.53 

•5.60 

•4.87 

•4.87 

•7.16 

9.39 

4.76 

6.38 

8.56 

10.01 

4.89 

4.51 

5.22 

4.40 

5.07 

6.09 

9.16 

7.99 

8.43 

9.37 

1.99 

1.99 

3.77 

3.77 

•4.93 

1.99 

•5.04 

3.80 

4.93 

2.77 

3.93 

0.00 

0.76 

0.80 

2.63 

1.65 

0.54 

•2.46 

0.68 

0.35 

6.47 

•9.52 

•13.46 

•18.70 

•21.32 

•15.97 

•21.21 

21.42 

19.95 

1.82 

0.48 

2.87 

2.92 

11.75 

2.62 

2.03 

2.65 

0.65 

0.82 

•3.28 

0.62 

1.57 

5.28 

7.88 


1.03 

1.28 

1.32 

1.16 

1.20 

0.95 

1.18 

1.60 

2.07 

1.03 

1.47 

0.84 

2.31 

1.01 

0.94 

1.11 

0.45 

1.18 

1.41 

1.93 

1.74 

1.84 

2.00 

0.44 

0.44 

0.85 

0.85 

1.30 

0.44 

1.49 

0.43 

0.49 

0.19 

0.45 

0.00 

0.15 

0.13 

0.52 

0.30 

0.11 

0.66 

0.15 

0.08 

1.40 

2.13 

3.28 

4.51 

4.51 

3.28 

4.51 

4.51 

4.36 

0.35 

0.11 

0.55 

0.57 

1.37 

0.51 

0.35 

0.51 

0.14 

0.17 

0.74 

0.13 

0.33 

1.10 

1.76 


9.19 

9.91 

10.69 

12.38 

11.17 

9.62 

9.85 

14.36 

25.33 

11.39 

16.78 

21.46 

26.32 

11.96 

11.62 

14.20 

11.10 

15.95 

19.15 

22.99 

20.41 

21.80 

25.23 

4.82 

5.28 

7.76 

8.13 

10.08 

5.52 

9.96 

8.27 

9.74 

7.86 

9.56 

0.00 

2.30 

2.27 

5.94 

3.87 

2.13 

497 

1.69 

0.86 

14.54 

19.06 

27.21 

37.78 

44.49 

31.40 

41.97 

46.27 

44.40 

4.59 

1.27 

7.02 

7.22 

28.61 

7.10 

5.30 

8.57 

2.29 

2.19 

6.58 

1.72 

3.54 

12.07 

23.12 


010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
YYY 
010 
010 
010 
010 
010 
010 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
000 
010 
010 
090 
010 
010 
090 
000 
010 
010 
000 
010 
090 
090 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued 


HCPCS' 


57120 

57130 

57135 

57150 

57160 

57170 

57180 

57200 

57210 

57220 

57230 

57240 

57250 

57260 

57265 

57268 

57270 

57230 

57282 

57288 

57289 

57291 

57292 

57300 

57305 

57307 

57310 

57311 

57320 

57330 

57335 

57400 

57410 

57415 

57452 

57454 

57460 

57500 

57505 

57510 

57511 

57513 

57520 

57522 

57530 

57540 

57545 

57550 

57556 

57556 

57700 

57^20 

57800 

57820 

58100 

58120 

58140 

58145 

58150 

58152 

58180 

58200 

58210 

58240 

58260 

58262 

58263 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Closure  of  vagina 

Remove  vagina  lesion ... 

Remove  vagina  tesion  ..; 

Treat  vagina  infection 

Insertion  of  pessary  ...... 

Fitting  of  diaptHagm/cap 

Traal  vaginal  bleeding 

Repair  of  vagina  

Repair  vagina/perineum 

Revision  of  urettva  

Repair  of  urettwai  lesion  

Repair  bladder  &  vagina 

Repair  rectum  &  vagina 

Repair  of  vagina  „.„. 

Extensive  repair  of  vagina 

Repair  of  boMiel  bulge 

Repair  of  bowwl  pouch 

Suspension  of  vagina 

Repiair  of  vaginal  prolapse 

Repair  bladder  defect 

Repair  bladder  &  vagina 

Constructton  of  vagina 

Constnjct  vagina  with  gnrft  _..... 

Repair  rectum-vagina  fistula 

Repair  rectum-vagina  fistula  ..... 

Fistula  repair  &  cok>stomy 

Repair  urethrovaginal  lesion 

Repair  urethrovaginal  lesion  ..... 
Rejsair  bladder-vagina  lesion  .... 
Repair  bladder-vagina  lesion  .... 

Repair  vagina  . — 

Dilation  of  vagina 

Pelvic  examination „. 

Removal  vaginal  foreign  t>ody  .. 

Examination  of  vagina  

Vagina  examination  &  biopsy  ... 

Cervix  excision 

Bkipsy  of  cervix  

Endocenrical  curettage 

Cauterization  of  cervix 

Cryocautery  of  cervix 

Laser  surgery  of  cennx  . 

Conization  of  cervix  

Conizatton  of  cervix  _ 

Removal  of  cennx 

Removal  of  residual  cennx  

Renrtove  cervix,  repair  pelvis  .... 

Removal  of  residual  cervix  

Remove  cenrix,  repair  vagina  ... 
Remove  cennx,  repair  bowel  ..... 

ftevision  of  cervix 

Revision  of  cervix  

Dilation  of  cervical  canal 

D&c  of  residual  cervix 

Biopsy  of  uterus  lining  

Dilation  and  curettage  (D&C) 

Removal  of  uterus  lesion „ 

Removal  of  uterus  lesion 

Total  hysterectomy  

Total  tiysterectomy  

Partial  hysterectomy  

Extensive  hysterectomy 

Extensive  hysterectomy 

Removal  of  pelvis  contents  

Vaginal  hysterectomy  

Va^nal  hysterectomy  

Vaginal  hysterectomy  


Work 
RVUs  2 


6.73 
2.40 
2.64 
0.94 
0.89 
0.91 
153 
3.68 
4.73 
3.87 
5.07 
5.39 
4.96 
759 
7.36 
6.14 
7.36 
8.35 
8.06 

12.34 
6.40 
7.46 

12.34 
6.81 
8.69 

10.05 
6.10 
7.23 
7.33 

11.67 
9.11 
0.83 
OM 

o.gt 

0.99 

1.27 

2.83 

0.97 

1.09 

1.85 

1.86 

1.85 

3.96 

3^ 

4.42 

6.01 

6.63 

4.91 

6.14 

7.56 

3.30 

3.87 

0.77 

1.62 

0.71 

2.45 

7.61 

7J36 

13.00 

14.10 

9.06 

20.34 

23.97 

28.79 

11.39 

13.06 

14.27 


Practice 
expense 
RVUs  3 


6.99 
2.62 
1.93 
0.19 
0.2S 
0.32 
0.55 
2.71 
357 
4.44 
3.84 

•6.90 

•6.40 
8.66 

•9.42 
7.02 
6.83 
&53 
8.72 

10.72 

•ai« 

5.35 

6.55 

7.91 

7.56 

6.11 

4.32 

5.58 

•9.38 

8.29 

6.91 

0.33 

0.36 

0J» 

0.65 

151 

2.02 

057 

0.63 

052 

0.85 

•2.47 

3.45 

3.45 

3.61 

6.74 

456 

•658 

10.10 

9.44 

2.39 

2.76 

0.48 

•2.08 

0.66 

Z70 

8.33 

854 

9.57 

11.99 

9.76 

12.98 

17.77 

28.73 

9.39 

9.39 

10.32 


Mal- 

pracfce 

RVUs 


151 
0.56 
0.38 
0.04 
0.05 
0.06 
0.11 
0.60 
055 
050 
0.64 
1.60 
.1.69 
158 
2.U 
1.50 
1.44 
1.85 
1.89 
156 
1.13 
1.19 
1.38 
1.66 
156 
1.28 
0.48 
0.41 
1.35 
0.81 
051 
0.06 
0.05 
0.05 
0.14 
056 
0.48 
0.12 
0.13 
0.09 
0.17 
0.67 
0.73 
0.73 
0.78 
151 
1.03 
1.54 
2.17 
1.92 
0.34 
0.50 
0.10 
0.46 

ai4 

0.56 
1.71 
1.54 
2.06 
259 
2.11 
2.80 
3.87 
6.15 
2.07 
2.07 
2.22  I 


Total 


15.23 

5.57 

4.95 

1.17 

1.19 

1.29 

2.19 

6.99 

8.65 

9.11 

9.55 

13.89 

13.05 

18.12 

18.89 

14.66 

15.63 

18.73 

18.67 

24.42 

15.72 

14.00 

20.27 

16.38 

17.80 

17.44 

10.90 

1352 

18.06 

20.77 

16.83 

152 

1.00 

1.32 

1.78 

2.74 

5.31 

1.66 

1.85 

2.46 

2.87 

4.99 

8.14 

7.44 

851 

1456 

12.24 

12.73 

20.41 

18.92 

6.03 

7.13 

1.35 

4.16 

1.51 

5.71 

17.65 

17.14 

24.65 

28.68 

20.93 

36.12 

4551 

63.67 

22.85 

24.52 

2651 


Global 
period 


090 
010 
010 
000 
000 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
000 
000 
010 
000 
000 
000 
000 
010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
010 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Update 


S 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

3 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

8 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


090IS 


<  All  numeric  CPT  HCPCS  CopyngM  1994  Amehcan  Medic«  Associalion. 

>*  Indicates  RVUs  are  not  used  lor  Medicare  payment 

>' Indicates  reduction  of  Practice  E>pense  RVUs  as  a  result  o(  OeRA  1993. 
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ADDENDUM  B.— Relative  Value 


HCPCS' 


58267 
58270 
58275 
58280 
58285 
58300 
58301 
58321 
58322 
58323 
58340 
58345 
58350 
58400 
58410 
58520 
58540 
58600 
58605 
58611 
58615 
58700 
58720 
58740 
58750 
58752 
58760 
58770 
58800 
58805 
58820 
58822 
58825 
58900 
58920 
58925 
58940 
58943 
58950 
58951 
58952 
58960 
58970 
58972 
58974 
58976 
58999 
59000 
59012 
59015 
59020 
59020 
59020 
59025 
59025 
59025 
59030 
59050 
59051 
59100 
59120 
59121 
59130 
59135 
59136 
59140 
59150 


MOD 


26 
TC 


26 
TC 


Status 


Descriptk  n 


Hysterectomy  &  vagina  repj  ir 
Hysterectomy  &  vagina  repj  ir 
Hysterectomy,  revise  vaginj 
Hysterectomy,  revise  vaginj 
Extensive  hysterectomy  . 
Insert  intrauterine  device 
Remove  intrauterine  device 

Artificial  insemination  

Artificial  insemination  

Sperm  washing  

Inject  for  uterus.1ube  x-ray 

Reopen  fallopian  tube 

Reopen  fallopian  tube 

Suspension  of  uterus 

Suspension  of  uterus 

RejiMir  of  ruptured  uterus 

Revision  of  uterus 

Division  of  fallopian  tube  .. 
Division  of  fallopian  tube  .. 

Ligate  oviduct(s)  

Occlude  fallopian  tube(s)  .. 
Removal  of  fallopian  tube  . 
Removal  of  ovary/tube(s)  .. 
Revise  fallopian  tube(s)  .... 

Repair  oviduct(s) 

Revise  ovarian  tube(s) 

Remove  tubal  obstruction  . 
Create  new  tubal  opening 
Drainage  of  ovarian  cyst(s) 
Drainage  of  ovarian  cyst(s) 
Drainage  of  ovarian  absces 
Drainage  of  ovarian  absces 

Transposition,  ovary(s)  

Biopsy  of  ovary(s) 

Partial  removal  of  ovary(s) 
Removal  of  ovarian  cyst(s) 

Renrxjval  of  ovary(s)  

Removal  of  ovary(s)  

Resect  ovarian  malignancy 
Resect  ovarian  malignancy 
Resect  ovarian  malignancy 
Exploration  of  abdomen  .... 

Retrieval  of  oocyte 

Fertilization  of  oocyte 

Transfer  of  embryo  

Transfer  of  embryo  

Genital  surgery  procedure 

Amniocentesis 

Fetal  cord  puncture,  prenaU 

Chorion  biopsy 

Fetal  contract  stress  test 
Fetal  contract  stress  test 
Fetal  contract  stress  test 

Fetal  non-stress  test  

Fetal  non-stress  test  

Fetal  norvstress  test  

Fetal  scalp  blood  sample 

Fetal  monitor  w/report 

Fetal  monitor/Interpret  on! 

Remove  uterus  lesion 

Treat  ectopic  pregnancy  . 
Treat  ectopic  pregnancy  . 
Treat  ectopic  pregnancy  . 
Treat  ectopic  pregnancy  . 
Treat  ectopic  pregnancy  . 
Treat  ectopic  pregnancy  . 
Treat  ectopic  pregnancy  . 


•  *ii  nun-enc  OPT  MCPCS  Copyrigm  1994  Amencan  Mecicai  Associalon 

•  •  lodicaMS  RVUs  arc  r.oi  usM  <or  Medicare  payment. 
» 'wo^aie*  'ecuct'or.  of  P-acKe  E«pen»e  RVUs  as  a  'esun  o*  OBRA  1993 


Thursday,  December  8,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  235  /  Thursday.  December  8.  1994  /  Rules  and  Regulations    63525 


Units  (RVUs)  and  Related  Information— Continued 


Work 
RVUs  2 


13.94 
12.60 
13.99 
14.35 
17.45 
«1.01 
0.73 
0.92 
1.10 
0.23 
0.88 
4.61 
0.96 
5.66 
6.78 
6.35 
8.58 
3.74 
3.29 
0.63 
3.85 
5.92 
6.20 
5.28 
8.82 
7.94 
7.16 
6.96 
3.77 
5.44 
3.96 
6.18 
5.63 
5.49 
6.28 
6.«) 
6.54 
17.49 
14.10 
20.34 
21.35 
10.14 
3.53 
0.00 
0.00 
3.83 
0.00 
1.30 
3.45 
2.20 
0.66 
0.66 
0.00 
0.53 
0.53 
0.00 
1.99 
0.89 
0.74 
5.96 
7.11 
6.99 
7.88 
13.00 
8.69 
5.09 
6.34 


Practice 

expense 

RVUs  3 


11.53 

10.32 

11.02 

10.50 

11.60 

0.77 

0.45 

0.71 

0.71 

0.16 

0.57 

3.49 

0.69 

5.64 

5.53 

4.24 

6.13 

•5.36 

•4.21 

0.47 

2.91 

6.33 

7.50 

•6.94 

6.31 

6.74 

5.11 

5.28 

2.68 

6.38 

2.76 

3.55 

4.03 

5.19 

6.78 

6.56 

6.49 

12.11 

11.24 

18.34 

18.11 

•12.98 

2.52 

0.00 

0.00 

2.73 

0.00 

0.97 

2.62 

1.20 

•1.35 

•0.85 

0.50 

0.61 

0.39 

0.22 

1.58 

0.81 

0.81 

4.14 

7.86 

5.38 

5.96 

9.85 

6.22 

4.66 

4.53 


Mal- 
practice 
RVUs 


2.46 
2.22 
2.32 
2.30 
2.70 
0.13 
0.08 
0.15 
0.15 
0.04 
0.08 
0.41 
0.16 
1.16 
0.84 
0.99 
1.42 
1.38 
1.01 
0.10 
0.35 
1.31 
1.63 
1.88 
1.46 
0.93 
1.19 
1.11 
0.53 
1.36 
0.49 
0.81 
0.93 
1.07 
1.41 
1.38 
1.33 
2.63 
2.38 
3.93 
3.92 
2.95 
0.58 
0.00 
0.00 
0.63 
0.00 
0.18 
0.31 
0.10 
0.29 
0.19 
0.10 
0.12 
0.08 
0.04 
0.21 
0.15 
0.15 
0.96 
1.50 
1.07 
0.70 
1.15 
1.44 
0.29 
1.05 


Total 


27.93 

25.14 

27.33 

27.15 

31.75 

1.91 

1.26 

1.78 

1.96 

0.43 

1.53 

8.51 

1.81 

12.46 

13.15 

11.58 

16.13 

10.48 

8.51 

1.20 

7.11 

13.56 

15.33 

14.10 

16.59 

15.61 

13.46 

13.35 

6.98 

13.18 

7.21 

10.54 

10.59 

11.75 

14.47 

14.34 

14.36 

32.23 

27.72 

42.61 

43.38 

26.07 

6.63 

0.00 

0.00 

7.19 

0.00 

2.45 

6.38 

3.50 

2.30 

1.70 

0.60 

1.26 

1.00 

0.26 

3.78 

1.85 

1.70 

11.06 

16.47 

13.44 

14.54 

24.00 

16.35 

10.04 

11.92 


Global 
period 


090 
090 
090 
090 
090 
XXX 
000 
000 
000 
000 
000 
010 
010 
090 
090 
090 
090 
090 
090 
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090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
YYY 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
090 
090 
090 
090 
090 
090 
090 
090 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  REUVTED  INFORMATION-Continued 


HCPCS ' 


59151 

59160 

59200 

59300 

59320 

59325 

59350 

59400 

59409 

59410 

59412 

59414 

59425 

59426 

59430 

59510 

59514 

59515 

59525 

59812 

59820 

59821 

59830 

59840 

59841 

59850 

59851 

59852 

59855 

59856 

59857 

59870 

59899 

60000 

60001 

60100 

60200 

60210 

60212 

60220 

60225 

60240 

60245 

60246 

60252 

60254 

60260 

60270 

60271 

60280 

60281 

60500 

60502 

60505 

60512 

60520 

60521 

60522 

60540 

60545 

60600 

60605 

60699 

61000 

61001 

61020 

61026 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 


Description 


Treat  ectopic  pregnancy 

D&C  after  delivery  

Insert  cervical  dilator 

Eptsiotomy  or  vaginal  repair  .... 

Revision  of  cervix  

Revision  of  cervix  

Repair  of  uterus 

Otwtetrical  care „... 

Obstetrical  care ........^.,., 

Obstetrical  care „ 

Antepartum  manipulation 

Deliver  placenta 

Antepartum  care  only  „..,„. 

Antepartum  care  only  ..^......„. 

Care  after  delivery  '. ...... 

Cesarean  delivery 

Cesarean  delivery  only 

Cesarean  delivery 

Remove  uterus  after  cesarean 

Treatment  of  miscarnage 

Care  of  miscarriage  

Treatment  of  miscarnage 

Treat  uterus  infection 

Abortion „ 

Abortion 

Abortion 

Abortion „., . 

Abortion .>, 1 .. 

Abortion  .'. ^. 

Abortion „„„ .... 

Abortion .'„... 

Evacuate  mole  of  uterus „ 

Maternity  care  procedure  ......... 

Drain  thyroi<ltongue  cyst  .......... 

Aspirate/inject  thyrotd  cyst 

Biopsy  of  thyroid  , 

Remove  thyroid  lesion 

Partial  excision  thyroid , 

Partial  thyroid  excision 

Partial  removal  of  thyroid 

Partial  removal  of  thyroid 

Removal  of  thyroid ,. 

Partial  removal  of  thyroid 

Partial  removal  of  thyroid „.. 

Renx)val  of  thyroid 

Extensive  thyroid  surgery  ..„..„. 

Repeat  thyroid  surgery  „. 

Removal  of  thyroid 

Removal  of  thyroid 

Remove  thyrotd  duct  lesion 

Remove  thyroid  duct  lesion 

Explore  parathyroid  glands 

Re-explore  parathyroids  

Explore  parathyroid  glarxJs 

Autotransplant,  parathyroid 

Removal  of  thymus  gland 

Removal  thymus  gland  

Removal  of  thymus  gland  ......... 

Explore  adrenal  gland 

Explore  adrenal  gland 

Rerrrove  carotid  IxxJy  lesion 

Remove  carotid  body  lesion  

Endocrine  surgery  procedure  ... 

Remove  cranial  cavity  fluid , 

Remove  cranial  cavity  fluid , 

Remove  brain  cavity  fluid  

Injection  into  brain  canal , 


'  All  numeric  OPT  HCPCS  CopyrigM  1994  Amerxan  MeOcai  Assoc«:on 

'  » IrKJcates  RVUs  are  not  used  tor  Medca'e  oayment. 

■'  ■  indcates  redjction  of  Practice  Expense  RvUs  as  a  resun  o»  OBRA  1993 


\Nork 

RVUs? 


7.24 
2.66 
0.79 
■  2.41 
2.48 
4.07 
4.95 
20.99 
13.28 
14.44 
1.71 
1.61 
4.04 
6.91 
2.01 
23.67 
15.39 
16.55 
8.54 
3.10 
3.73 
4.26 
5.96 
2.91 
3.24 
5.46 
5.62 
7.70 
4.75 
7.16 
8.71 
4.08 
0.00 
1.71 
0.97 
0.97 
8.83 
10.51 
15.48 
9.86 
11.65 
15.66 
0.00 
0.00 
15.40 
16.68 
14.49 
16.44 
14.16 
5.55 
8.00 
15.40 
19.25 
19.93 
4.45 
15.82 
17.80 
21.76 
15.72 
18.51 
16.13 
18.20 
0.00 
1.58 
1.49 
1.51 
1.69 


Practice 
expense 
RVUs  3 


8.61 
2.93 
0.54 
0.99 
1.78 
2.89 
3.54 
14.99 
9.48 
10.31 
1.22 
1.15 
2.88 
4.94 
0.38 
16.90 
10.99 
11.82 
3.81 
3.61 
3.75 
2.72 
4.53 
3.22 
3.75 
4.00 
4.28 
5.51 
3.39 
5.11 
6.22 
2.91 
0.00 
0.60 
1.05 
1.05 
6.02 
8.68 
9.04 
8.54 
10.49 
10.58 
0.00 
0.00 
13.65 
19.21 
3.14 
13.97 
12.14 
•7.10 
5.04 
11.36 
11.39 
13.14 
2.32 
13.54 
13.54 
13.54 
12.05 
14.27 
11.46 
10.71 
0.00 
1.07 
0.88 
1.26 
ZJOi 


Mal- 
practice 
RVUs 


0.64 

0.52 

0.11 

0.10 

0.41 

0.29 

0.82 

3.47 

2.20 

2.39 

0.29 

0.27 

0.66 

1.14 

0.07 

3.92 

2.55 

2.73 

0.88 

0.77 

0.77 

0.62 

0.52 

0.69 

0.76 

0.85 

0.88 

1.27 

0.78 

1.19 

1.44 

0.67 

0.00 

0.09 

0.12 

0.12 

1.04 

1.65 

1.74 

1.61 

1.92 

1.96 

0.00 

0.00 

2.55 

3.08 

0.34 

2.54 

2.25 

1.11 

0.95 

2.31 

2.33 

2.56 

0.54 

2.46 

2.46 

2.46 

2.08 

2.34 

1.88 

2.21 

0.00 

0.17 

0.17 

020 

0.22 


Total 


16.49 
6.11 
1.44 
3.50 
4.67 
7.25 
9.31 
39.45 
24.96 
27.14 
3.22 
3.03 
7.58 
12.99 
2.46 
44.49 
28.93 
31.10 
1323 
7.48 
8.25 
7.60 
11.01 
6.82 
7.75 
10.31 
10.78 
14.48 
8.92 
13.46 
16.37 
7.66 
0.00 
2.40 
2.14 
2.14 
15.89 
20.84 
26.26 
20.01 
24.06 
28.20 
0.00 
0.00 
31.60 
38.97 
17.97 
32.95 
28.55 
13.76 
13.99 
29.07 
32.97 
35.63 
7.31 
31.82 
33.80 
37.76 
29.85 
35.12 
29.47 
31.12 
0.00 
2.82 
2.54 
2.97 
3.94 


Global 
period 


090 
010 
000 
000 
000 
000 
000 
MMM 

MMm 

MMM 
MMM 

MMM 
MMM 
MMM 

MnnM 

MMM 
MMM 

rSnMM 

MMM 

090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
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ADDENDUM  B.— Relative  Value  l  nits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


61050 
61055 
61070 
61106 
61106 
61107 
61108 
61120 
61130 
61140 
61150 
61151 
61154 
61156 
61210 
61215 
61250 
61253 
61304 
61305 
61312 
61313 
61314 
61315 
61320 
61321 
61330 
61332 
61333 
61334 
61340 
61343 
61345 
61440 
61450 
61458 
61460 
61470 
61480 
61490 
61500 
61501 
61510 
61512 
61514 
61516 
61518 
61519 
61520 
61521 
61522 
61524 
61526 
61530 
61531 
61533 
61534 
61535 
61536 
61538 
61539 
61541 
61542 
61543 
61544 
61545 
61546 


MOD 


Status 


Description 


Rantove  t>rain  canal  fluid 

Infection  Into  brain  canal 

Brain  canal  shunt  procedure 

Drili  skuN  for  examination 

Drill  skull  for  exam/surgery  .. 

Drill  skull  for  implantation 

DriH  skull  for  drainage 

Pierce  skull  for  examinatton 
Pierce  skull,  exanVsurgery  ... 

Pierce  skull  for  biopsy 

Pierce  skull  for  drainage 

Pierce  skull  for  drainage 

Pierce  skull,  rerrxjve  clot  

Pierce  skull  for  drainage 

Pierce  skull;  inf)plant  device  . 

Insert  txain-fluid  device  

Pierce  skull  &  explore 

Pierce  skull  &  explore 

Open  skull  for  exploration  .... 
Open  skull  for  exploration  .... 

Open  skull  for  drainage  

Open  skull  for  drainage  

Open  skull  for  drainage  

Open  skull  for  drainage  

Open  skull  for  drainage  

Ojsen  skull  for  drainage  

Decompress  eye  socket  

Exptore/bK>psy  eye  socket  ... 
Explore  oitA;  remove  lesion 
Explore  ortit;  remove  object 

Relieve  cranial  pressure  

Incise  skull,  pressure  relief  .. 

f^elieve  cranial  pressure  

Incise  skull  for  surgery 

Incise  skull  for  surgery 

Incise  skull  for  brain  wourKJ  . 

Incise  skull  for  surgery 

Incise  skull  for  surgery 

Incise  skull  for  surgery 

Incise  skull  for  surgery 

Removal  of  skull  lesion 

Remove  infected  skull  bone 

Removal  of  brain  lesion 

Remove  twain  lining  lesion  .. 
Removal  of  brain  abscess  ... 

Removal  of  brain  lesion 

Removal  of  brain  lesion 

Remove  brain  lining  lesion  .. 

Removal  of  brain  lesion 

Removal  of  brain  lesion 

Removal  of  brain  abscess  ... 

Removal  of  brain  lesion 

Removal  of  brain  lesion 

Removal  of  brain  lesion 

Implant  brain  electrodes  

ImjDlant  brain  electrodes  

Removal  of  kxain  lesion 

Remove  brain  electrodes 

Removal  of  txain  lesion 

Removal  of  brain  tissue 

Removal  of  brain  tissue 

Incision  of  brain  tissue 

Removal  of  brain  tissue 

Removal  of  brain  tissue 

Remove  &  treat  brain  lesion 

Excision  of  brain  tumor 

Removal  of  pituitary  gland  ... 


A;!  run«f>c  CPT  MCPCS  Coorg*''  '9*>  A-'-e'ca'-.  Mea-cai  Assocat-on 
'  •  iryJcaiM  Rvu*  «r«  noi  „s«o  'Of  Meo^cve  pay^x 
»  in<j«a!es  '«oua<r  o'  P'Xtce  Eise^se  Pvus  as  a  rei^:\  o*  OBRA  199? 


Work 
RVUs  2 


1.51 
2.10 
0.89 
8.19 
7.35 
4.35 
10.80 
9.31 
6.37 
14.84 
16.37 
11.40 
13.67 
1523 
4.72 
10.05 
11.03 
13.00 
20.63 
24.77 
20.54 
20.54 
22.78 
25.91 
23.90 
26.66 
15.65 
26.08 
26.75 
17.07 
11.56 
27.87 
25.36 
24.79 
24.29 
25.97 
26.75 
20.79 
16.77 
15.63 
16.93 
13.59 
23.39 
24.26 
23.49 
22.84 
32.27 
33.84 
38.35 
39.48 
27.55 
26.02 
29.71 
42.35 
20.50 
23.41 
19.13 
10.23 
29.43 
28.05 
30.05 
26.95 
27.39 
20.62 
23.71 
34.50 
29.33 


Practkse 
expense 
RVUs  3 


1.23 

1.88 

0.49 

6.89 

6.15 

•5.68 

12.05 

5.95 

4.95 

14.13 

14.65 

2.13 

•17.50 

16.19 

•6.54 

9.00 

8.03 

9.62 

26.03 

29.11 

24.13 

24.04 

25.62 

24.41 

18.70 

19.83 

12.97 

20.72 

20.46 

14.65 

•14.80 

30.05 

19.18 

20.75 

20.43 

27.28 

25.05 

13.86 

15.07 

11.72 

20.07 

•17.40 

27.04 

29.02 

25.52 

26.48 

30.02 

31.22 

33.85 

32.97 

19.96 

27.45 

34.01 

34.01 

14.98 

17.02 

6.38 

7.66 

21.96 

29.08 

22.96 

19.80 

19.91 

17.24 

28.19 

25.66 

27.01 


Mal- 

practKe 

RVUs 


0.15 
0.19 
0.03 
1.24 
1.15 
1.26 
2.22 
1.08 
0.96 
2.56 
2.63 
0.37 
3.27 
3.05 
1.53 
1.63 
1.44 
1.69 
4.78 
5.05 
4.46 
4.38 
4.68 
4.47 
3.41 
3.54 
1.22 
2.76 
3.26 
1.82 
2.54 
5.28 
3.45 
3.00 
3.43 
4.87 
3.98 
2.53 
1.78 
2.16 
3.58 
3.33 
4.90 
5.28 
4.74 
4.57 
5.46 
5.77 
5.89 
5.85 
3.79 
5.15 
4.79 
4.79 
1.75 
3.33 
2.01 
1.25 
3.99 
4.97 
4.07 
3.78 
3.90 
2.49 
2.11 
4.80 
4.78 


Total 


2.89 
4.17 
1.41 
16.32 
14.65 
11.29 
25.07 
16.34 
12.28 
31.53 
33.65 
13.90 
34.44 
34.47 
12.79 
20.68 
20.50 
24.31 
51.44 
58.93 
49.13 
48.96 
53.08 
54.79 
46.01 
50.03 
29.84 
49.56 
50.47 
33.54 
28.90 
63.20 
47.99 
48.54 
48.15 
58.12 
55.78 
37.18 
33.62 
29.51 
40.58 
34.32 
55.33 
58.56 
53.75 
53.89 
67.75 
70.83 
78.09 
78.30 
51.30 
58.62 
68.51 
81.15 
37.23 
43.76 
27.52 
19.14 
55.38 
62.10 
57.08 
50.53 
51J20 
40.35 
54.01 
64.96 
61.12 


Global 
period 
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090 
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090 
090 
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090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Update 


HCPCS' 


61548 

61550 

61552 

61556 

61557 

61558 

61559 

61563 

61564 

61570 

61571 

61575 

61576 

61580 

61581 

61582 

61583 

61584 

61585 

61590 

61591 

61592 

61595 

61596 

61597 

61598 

61600 

61601 

61605 

61606 

61607 

61608 

61609 

61610 

61611 

61612 

61613 

61615 

61616 

61618 

61619 

61624 

6' 626 

61680 

61682 

61684 

61686 

61690 

61692 

61700 

61702 

61703 

61705 

61708 

61710 

61711 

61712 

61720 

61735 

61750 

61751 

61760 

61770 

61790 

61791 

61793 

61795 


MOD 


ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Removal  of  pituitary  gland 
Release  of  skull  seams  ^ 
Release  of  skull  seams  .... 

Incise  skull'sutures  

Irwise  skull/sutures 

Excision  of  skull/sutures  ... 
Excision  of  skull/sutures  ... 

Excision  of  skull  tumor 

Excision  of  skull  tumor 


Remove  brain  foreign  body  ... 
Incise  skull  for  t)rain  wound  ... 
Skull  t>ase/brainstem  surgery 
Skull  t>ase/lyainstem  surgery 
Craniofacial  approach,  skull  .. 
Craniofacial  approach,  skull  .. 
Craniofacial  approach,  skull  .. 
Craniofacial  approach,  skull  .. 
Oftiitocranial  approach/skuH  .. 
Orbitocranial  approactVskuU  .. 
Infratemporal  approacK'skuU  . 
Infratemporal  approach/skull  . 
OrtMtocrarual  approactVskull  .. 
Transtemporal  approach/skull 
Transcochlear  approach/skull 
Transcondylar  approach/skull  , 
Transpetrosal  approach/skull  . 
Resecl'excise  cranial  lesion  .. 
Resecl'excise  cranial  lesk>n  ... 
Resecl'excise  cranial  lesion  „. 
Resect/excise  cranial  lesion  ... 
Resecl'excise  cranial  lesion  ... 
Resert'excise  cranial  lesion  ... 

Transect,  artery,  sinus  ^ 

Transect,  artery,  sinus  _ 

Transect,  artery,  sinus <. 

Transect,  artery,  sinus  

Remove  aneurysm,  sinus  

Resecl'excise  lesion,  skul 

Resecl'excise  lesion,  skufl 

Repair  dura  „... 

Repair  dura 

Occlusioaembolization  cath  ... 
OcciusiorVembolization  cath  ... 

Intracranial  vessel  surgery  

Intracranial  vessel  surgery  ...... 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery  .„... 

Inner  skull  vessel  surgery  

Inner  skull  vessel  surgery 

Clamp  neck  artery  

Revise  cfrculation  to  head  

Revise  circulation  to  head  

Revise  circulation  to  head  

Fuskwi  of  skull  arteries  

Skull  or  spine  microsurgery  .... 

IrKise  skulltrain  surgery  

IrKise  skull.1)rain  surgery  .... 

Incise  skull;  brain  biopsy  . 

Brain  biopsy  with  cat  scan  „.... 

Implant  brain  electrodes 

Incise  skull  for  treatment  

Treat  trigeminal  r>erve 

Treat  trigeminal  tract 

Focus  radiation  beam 

Brain  surgery  using  computer  . 


All  nur.enc  CPT  MCPCS  Coongni  199J  A/^e-ca-'  Meo>ca!  Assoca^on 
'  »in(Ka*s  RVUs  a'e  not  usM  tc  MM>rare  oaymeot 
^ •  Kx3>cates  reOuCJiO"  0'  Pracice  E^cer-se  n .us  as  a  resuT  0^ OBRA  1993 


Work 
RVUs  2 


20.15 
1424 
19.02 
21.35 
21.47 
24.41 
31.65 
25.87 
32.64 
22.89 
24.55 
32.33 
33.82 
28.90 
32.80 
29.77 
33.97 
32.89 
36.80 
40.02 
41.97 
38.07 
28.12 
34.17 
36.12 
31.83 
24.41 
26.16 
27.62 
37.00 
34.56 
4021 

9.89 
29.67 

7.42 
27.88 
39.43 
30.36 
4129 
15.62 
19.52 
20.15 
16.62 
36.45 
4221 
39.25 
47.45 
33.82 
37.96 
34.83 
3920 
16.27 
34.49 
33.59 
28.14 
34.62 

3.49 
15.85 
17.08 
10.03 
15.18 
24.83 
15.14 
10.31 

729 
16.70 

4.04 


Practice 
expertse 
RVUs  3 


24.78 

11.81 

13.83 

15.53 

15.62 

17.74 

23.01 

18.81 

23.73 

16.49 

18.32 

32.99 

28.23 

21.01 

23.84 

21.65 

24.70 

23.91 

26.75 

29.10 

30.52 

27.68 

20.44 

24.84 

2626 

23.13 

17.74 

19.03 

20.09 

26.90 

25.13 

29.24 

7.19 

21.57 

5.39 

20.27 

28.67 

22.07 

30.03 

11.35 

14.19 

1528 

12.60 

31.06 

35.31 

29.76 

35.98 

27.46 

28.79 

31.69 

36.31 

1221 

30.41 

25.20 

16.63 

33.04 

•4.47 

•20.36 

12.96 

•17.04 

•20.24 

14.98 

•19.38 

•13.76 

•1226 

21.35 

•6.45 


Mal- 
practice 
RVUs 


4.03 

1.11 

2.70 

3.04 

3.05 

3.47 

4.50 

3.68 

4.64 

3.06 

321 

5.05 

3.91 

4.10 

4.66 

422 

4.83 

4.68 

523 

5.68 

5.96 

5.41 

4.00 

4.86 

5.13 

4.52 

3.46 

3.72 

3.93 

5.25 

4.91 

5.71 

1.40 

421 

1.06 

3.96 

5.61 

4.31 

5.86 

2.22 

2.77 

1.79 

1.47 

5.79 

6.36 

3.47 

4.20 

4.09 

3.36 

5.67 

6.61 

224 

525 

2.32 

1.75 

620 

0.93 

4.05 

1.51 

4.31 

4.44 

1.75 

3.43 

3.03 

3.16 

1.96 

1.55 


Total 


48.96 
27.16 
35.55 
39.92 
40.14 
45.62 
59.16 
48.36 
61.01 
42.44 
46.08 
70.37 
65.96 
54.01 
61.30 
55.64 
63.50 
61.48 
68.78 
74.80 
78.45 
71.16 
52.56 
63.87 
67.51 
59.48 
45.61 
48.91 
51.64 
69.15 
64.60 
75.16 
18.48 
55.45 
13.87 
52.11 
73.71 
56.74 
77.18 
29.19 
36.48 
3722 
30.69 
73.30 
83.88 
72.48 
87.63 
55.37 
70.11 
72.19 
82.12 
30.72 
70.15 
61.11 
46.52 
73.86 
8.89 
40.26 
31.55 
31.38 
39.86 
41.56 
37.95 
27.10 
22.71 
40.01 
12.04 


Global 
penod 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

ZZZ 

ZZZ 

ZZZ 

090 

090 

090 

090 

090 

000 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 
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HCPCS^ 


61850 
61855 
61860 
61865 
61870 
61875 
61880 
61885 
61888 
62000 
62005 
62010 
62100 
62115 
62116 
62117 
62120 
62121 
62140 
62141 
62142 
62143 
62145 
62146 
62147 
62180 
62190 
62192 
62194 
62200 
62201 
62220 
62223 
62225 
62230 
62256 
62258 
62268 
62269 
62270 
62272 
62273 
62274 
62275 
62276 
62277 
62278 
62279 
62280 
62281 
62282 
62284 
62287 
62288 
62289 
62290 
62291 
62292 
62294 
62298 
63001 
63003 
63005 
63011 
63012 
63015 
63016 


MOD 


Status 


Descriptio 


Implani  neuroeiectrodes  .. 
Innpiant  neuroetectrodes  .. 
hnjilant  neuroetectrodes  .. 
Irnplant  neuroetectrodes  .. 
Imptarrt  neuroetectrodes  .. 
Implant  neuroetectrodes  .. 
Revise/renx>ve  neuroelectro^ 

Impiant  neuroreceiver  

Revise/remove  neuroreceive 

Repair  of  skull  fracture  

Repair  of  skuH  fracture  

Treatmerrt  of  head  injury  ... 
Repair  brain  fluid  leakage  .. 
Reductk>n  of  skull  defect  ... 
Reduction  of  skull  defect  ... 
Reduction  of  skull  defect  ... 
Repair  skull  cavity  lesion  ... 

Incise  skull  repair 

Repair  of  skull  defect 

Repair  of  skull  defect 

Remove  skull  plate/flap  

Replace  skull  piate/flap 

Repair  of  skuH  4  twain  

Repair  of  skull  with  graft  .... 
Repair  of  skull  wttti  graft  .... 
Establish  brain  cavity  shunt 
Estal)lish  t>rain  cavity  shunt 
Establish  brain  cavity  shunt 
Replace/inigate  catheter .... 
Establish  brain  cavity  shunt 
Establish  brain  cavity  shunt 
Estabfish  brain  cavity  shunt 
Establish  brain  cavity  shunt 
Replace/irrigate  catheter .... 
Replace/revise  brain  shurrt 
Rernove  brain  cavity  shunt 
Replace  brain  cavity  shunt 

Drain  spinal  cord  cyst  

Needte  t)topsy  spinal  cord  . 
Spinal  fluid  tap,  diagnostic  . 

Drain  spinal  fluid  

Treat  iumtar  spine  lesion  .. 

Inject  spinal  anesthetic  

Inject  spinal  anesthetic  

Inject  spinal  anesthetic  

Inject  spinal  anesthetic  

Inject  spinal  anesthetic  

Inject  spinal  anesthetic  

Treat  spinal  cord  lesion  

Treat  spinal  cord  lesion  

Treat  spinal  canal  lesion  .... 

Injection  for  myekjgram  

Percutaneous  diskectofny  .. 
Injection  into  spinal  canal  .. 
Injection  Into  spinal  canal  .. 
Inject  for  spine  disk  x-ray  ... 
Inject  for  spine  disk  x-ray  ... 
Injectran  Into  disk  teslon  .... 
Injection  Into  spinal  artery  .. 
Injectkxi  Into  spinal  canal  .. 
Renwval  of  spinal  lamina  .. 
Removal  of  spinal  lamina  .. 
Removal  of  sfmai  lamina  .. 
Removal  of  spinal  lamina  .. 
Removal  of  spinal  lamina  .. 
Removal  of  spinal  lamina  .. 
Removal  of  spinal  lamina  .. 


'  All  numeric  CPT  HCPCS  CopyrigW  1994  American  MeOicai  Assobation. 
'tindcates  RVU«  are  not  used  lor  Medicare  paymerrt. 
I'lndKateareducbonol  Practice  Eipense  RVUs  as  a  result  olOBRA  1993. 
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Woffc 
RVUs2 


15.98 

12.94 

11.20 

21.70 

5.77 

9.20 

5.72 

2.35 

3.10 

11.26 

14.84 

18.43 

20.78 

20.50 

22.45 

25.38 

22.34 

20.25 

12.63 

13.90 

9.91 

12.11 

17.68 

15.11 

18.14 

12.72 

1013 

11.31 

2.81 

13.24 

12.10 

12.06 

12.81 

4.71 

9.71 

5.90 

13.60 

3.87 

4.07 

1.13 

1.35 

2.15 

1.78 

1.79 

2.04 

2.15 

1.51 

1.58 

2.58 

2.61 

2.28 

1.54 

4.13 

1.74 

1.64 

3.58 

2.91 

7.00 

8.05 

2.20 

14.50 

14.63 

13.53 

11.11 

14.21 

16.59 

17.43 


Practne 

expense 

RVUs  3 


11.63 

10.39 

8.14 

15.78 

4.19 

6.69 

4.79 

1.96 

2.25 

5.73 

11.08 

19.20 

21;62 

15.51 

16.98 

19.20 

16.90 

17.51 

13.43 

17.73 

•12.69 

9.17 

13.16 

1099 

13.17 

14.21 

•13.26 

•14.48 

1.88 

•16.95 

8.78 

•15.43 

•16.40 

4.80 

9.83 

6.38 

14.78 

2:98 

1.75 

071 

1.01 

1.12 

0.74 

0.59 

1.23 

0.84 

098 

082 

071 

0.87 

1.70 

•1.98 

•9.79 

1.12 

1.07 

1.86 

1.78 

•9.90 

5.84 

1.04 

•18.55 

17.93 

•17.32 

9.99 

18.07 

•21.23 

•22.30 


Mal- 
practice 
RVUs 


2.26 
1.47 
1.59 
3.09 
0.82 
1.31 
0.66 
0.29 
0.44 
0.95 
1.97 
3.39 
3.72 
1.82 
1.99 
2.25 
1.98 
3.41 
2.39 
3.28 
2.64 
1.65 
2.29 
2.15 
2.57 
2.70 
3.21 
2.74 
0.29 
3.09 
1.72 
3.12 
3.02 
0.58 
1.82 
1.17 
2.55 
0.36 
0.28 
O06 
0.12 
0.26 
0.17 
019 
0.23 
0.23 
026 
0.24 
0.14 
0.28 
0.40 
0.34 
2.65 
0.24 
0.29 
0.24 
0.39 
2.13 
068 
013 
3.42 
3.23 
3.10 
1.87 
3.15 
4.18 
4.11 


Total 


29.87 

24.80 

2093 

40.57 

10.78 

17.20 

11.17 

4.60 

5.79 

17.94 

27.89 

41.02 

46.12 

37.83 

'41.42 

46.83 

41.22 

41.17 

28.45 

34.91 

25.24 

22.93 

33.13 

28.25 

33.88 

29.63 

26.60 

28.53 

4.98 

33.28 

22.60 

30.61 

32.23 

10.09 

21.36 

13.45 

30.93 

7.21 

6.10 

1.90 

2.48 

3.53 

2.69 

2.57 

3.50 

3.22 

2.75 

2.64 

3.43 

3.76 

4.38 

3.86 

16.57 

3.10 

3.00 

5.68 

5.08 

19.03 

14.57 

3.37 

36.47 

35.79 

33.95 

22.97 

35.43 

42.00 

43.84 


Global 
period 


090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
010 
010 
010 
000 
090 
000 
000 
000 
000 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 


Update 


ADDENDUM-B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  »NFORMATIO»*-Continued 


T 


HCPCS' 


63017 

63020 

63030 

63035 

63040 

63042 

63045 

63046 

63047 

63048 

63055 

63056 

63057 

63064 

63066 

63075 

63076 

63077 

63078 

63081 

63082 

63085 

63086 

63087 

63088 

63090 

63091 

63170 

63172 

63173 

63180 

63182 

63185 

63190 

63191 

63194 

63195 

63196 

63197 

63198 

63199 

63200 

63250 

63251 

63252 

63265 

63266 

63267 

63268 

63270 

63271 

63272 

63273 

63275 

63276 

63277 

63278 

63280 

63281 

63282 

63283 

63285 

63286 

63287 

63290 

63300 

63301 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Removal  6f  spinal  lamina 
Neck  spine  dek  surgery  .. 

Low  back  disk  surgery 

Added  spinal  disk  surgery 
Neck  spine  dtek  surgery  .. 

Low  back  disk  surgery 

Removal  of  spinal  lamina 
Removal  of  spinal  lamina 
Removal  of  spinal  lamina 
Removal  of  spinal  Kamina 
Decompress  spinal  cord  .. 
Decompress  spinal  cord  .. 
Decompress  spinal  cord  .. 
Decompress  spinal  cord  _ 
Decompress  spinal  cord  .. 
Neck  spine  disk  surgery  „ 
Neck  spine  dek  surgery  _ 
Spine  disk  surgery,  thorax 
Spine  disk  surgery,  thorax 
Removal  of  vertebral  tx>dy 
Removal  of  vertebral  txxly 
Removal  of  vertebral  txxly 
Removal  of  vertebral  body 
Removal  of  vertebral  body 
Removal  of  vertebral  body 
Removal  of  vertebral  body 
Removal  of  vertebral  iMdy  .. 
Incise  spinal  cord  tract(s) ..... 

Drainage  of  spinal  cyst 

Drainage  of  spinal  cyst 

Revise  spinal  oord  ligaments 
RoMse  spinal  coid  ligaments 
Incise  spinaJ  column/nerves 
Incise  spinal  column/nerves 
Incise  spinal  columrVnerves 
Incise  spinal  column  &  cord 
Incise  spinal  column  &  cord 
Incise  spinal  column  &  cord 
Incise  spinal  column  &  cord 
Incise  spinal  colunvi  &  cord 
Incise  spinal  column  &  cord 

Release  of  spinal  cord 

Revise  spinal  ooid  vessels  .. 
Revise  spinal  oord  vessels  .. 
Revise  spinal  cord  vessels  „ 

Excise  intraspinal  leskxi  

Excise  intraspirtal  lesion 

Excise  intraspinal  leskxi  

Excise  intraspinal  leskxi  

Excise  Intraspinel  lesion 

Excise  intraspinal  lesten  

Excise  intraspinal  lesion 

Excise  Mraspinalleskm 

Biopay/excise  spinal  tumor  _. 
Bioissy/excise  spinal  tumor  ... 
Biopsy/excise  spinal  tumor  _. 
Biopay/excise  spinal  tumor  ... 
Biopsy/excise  spinal  tumor  ... 
Biopsy/excise  spinal  tumor  ... 
Biopsy/excise  spinal  tumor  ... 
Bioissy/excise  spinal  tumor  „. 
Biopay/excise  spinal  tumor  ... 
Biopsy/excise  spinal  tumor  ... 
Biopay/excise  spinal  tumor  _. 
Biojasy/exctse  spinal  tumor  ... 
Removal  of  vertebral  body  ... 
Removal  of  vertebral  body  _. 


Wor^ 
RVUs' 


<  All  numeric  CPT  HCPCS  CopyrigM  1994  American  Mactcal  Associalion. 

'*  Indicaies  RVUs  are  not  used  tor  MKicara  payment 

*'  Indicaies  reduction  o<  Practice  Expense  RVUs  as  a  resiil  ol  OBRA 1993. 


15.85 
12.53 
12.11 

3.15 
17.56 
17.27 
15.31 
14.61 
12.76 

3.26 
20.67 
19.11 

3J00 
23.23 

3.26 
19.77 

4.05 
20.25 

3.28 
22.08 

4.37 
25.07 

3.19 
27.56 

4.33 
26.20 

3.03 
18.18 
16.19 
20.40 
16.75 
18.91 
13.85 
16.26 
16.42 
17.53 
17.16 
20.57 
19.38 
22.45 
23.89 
17.66 
38.67 
38.86 
38.85 
20.04 
20.65 
16.70 
17.27 
24.84 
24.96 
23.69 
22.66 
22.05 
21.76 
19.51 
19.24 
26.72 
26.42 
24.96 
23.57 
34.24 
33.94 
34.43 
35.04 
22.78 
25.08 
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•20.29 
•16.04 
•15.50 

•4.04 
•22.48 
•22.10 
•19.75 
•19.75 
•19.32 

•4.54 
23.73 
21.84 

•4.10 
23.83 

2.48 
17.57 

•5.19 
18.42 

2.61 
26.26 
•5.79 
27.39 
•4.59 
28.25 
•5.67 
29.22 

2.73 
18J8 
•20.72 
15.47 
11.61 
16.44 
15.55 
•20.81 
13J)4 
13.02 
13.86 
15.58 
14.36 
16.32 
21.40 
12.49 
27  J9 
22.74 
28.25 
22J0^ 
24.76 
•21.38 
12.56 
18.14 
26.60 
23.15 
17.56 
27.82 
25.31 
23.75 
23.34 

2&oe 

27.67 
24.11 
18.77 
24.49 
28.76 
25.72 
27.16 
17.27 
18.45 


Iktel- 

practKe 

RVUs 


4.00 

3.38 

2.81 

076 

4.30 

4.38 

4.38 

4.58 

4.48 

1.03 

4.18 

3.76 

OSS 

4.09 

0.45 

3.21 

0.97 

3.17 

0.45 

4.50 

1.22 

4.69 

1.07 

4.85 

1.18 

4.92 

0.46 

3.28 

4.26 

1.81 

Z06 

2.21 

2.93 

3.91 

2.21 

2.33 

2.11 

1.83 

2.62 

3.19 

2.61 

1.83 

5.22 

4.32 

5.52 

3.90 

4.43 

4.20 

2.46 

3.42 

4.79 

4.26 

3.12 

5.09 

4.62 

4.25 

4.32 

4.99 

4.96 

4.44 

3.44 

4.49 

4.92 

4.53 

4.65 

2.02 

3.58 


Total 


40.14 
31.95 
30.42 

7.95 
44.34 
43.75 
39.44 
38.94 
36.56 

8.83 
48.58 
44.71 

7.95 
51.15 

6.19 
40.55 
10.21 
41.84 

6.34 
52.84 
11.38 
57.15 

8.85 
60.66 
11.18 
60.34 

6.22 
40.34 
41.17 
37.68 
30.41 
37.56 
32.33 
40.98 
31.67 
32.88 
33.13 
37.99 
36.36 
41.96 
47.90 
31.98 
71.88 
65.92 
72.62 
45.95 
49.84 
42.28 
32.29 
46.40 
56.35 
51.10 
43.34 
54.96 
51.69 
47.51 
46.90 
59.79 
59.05 
53.51 
45.78 
63J22 
67.62 
64.68 
66.85 
42.07 
47.11 


Gk)bal 
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ZZZ 

090 

090 

090 

090 

090 

ZZZ 

090 

090 

ZZZ 

090 

ZZZ 

090 

ZZZ 

090 

ZZZ 

090 

ZZZ 

090 

ZZZ 

090 

ZZZ 

090 

ZZZ 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


Update 


S 
S 
S 
S 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 


63530    Federal  Register  /Vol.  59,  No.  235  / 


Thursday,  December  8,  1994  /  Rules  and  Regulations  • 


Federal  Register  /  Vol.  59.  No.  235  /  Thursday.  December  8.  1994  /  Rules  and  ReculaUons    63531 


63530    Federal  Register  /Vol.  $9,  No.  235  /  Thursday,  December  8.  1994  /  Rules  and  Regulations 


Addendum  B.— Relative  Value  I  ^rrs  (RVUs)  and  Related  Information— Continued 


HCPCS' 


63302 
63303 
63304 
63305 
63306 
63307 
63308 
63600 
63610 
63615 
63650 
63655 
63660 
63685 
63688 
63690 
63691 
63700 
63702 
63704 
63706 
63707 
63709 
63710 
63740 
63741 
63744 
63746 
63750 
63780 
64400 
64402 
64405 
64408 
64410 
64412 
64413 
64415 
64417 
64418 
64420 
64421 
64425 
64430 
64435 
64440 
64441 
64442 
64443 
64445 
64450 
64505 
64508 
64510 
64520 
64530 
64550 
64553 
64555 
64560 
64565 
64573 
64575 
64577 
64580 
64585 
64590 


MOD 


Status 


Description 


Removal  of  vertebral  body  ... 
Removal  of  vertebral  body  ... 
Removal  of  vertebral  body  ... 
Removal  of  vertebral  body  ... 
Removal  of  vertebral  body  ... 
Removal  of  vertebral  body  ... 
Removal  of  vertebral  body  ... 
Remove  spirral  cord  lesion  ... 

Stimulation  of  spinal  cord  

Remove  lesion  of  spinal  cord 

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Revise/remove  neuroelectrode 

Implant  neuroreceiver 

Revise/remove  neuroreceiver 

Analysis  of  neuroreceiver  

Analysis  of  neuroreceiver  

Repair  of  spinal  herniation  .... 
Repair  of  spinal  herniation  .... 
Repair  of  spinal  herniation  .... 
Repair  of  spinal  herniation  .... 
Repair  spinal  fluid  leakage  ... 
Repair  spinal  fluid  leakage  ... 
Graft  repair  of  spine  defect ... 

Install  spinal  shunt  

Install  spinal  shunt 

Revision  of  spinal  shunt  

Removal  of  spinal  shunt 

Insert  spinal  canal  catheter  .. 
Insert  spinal  canal  catheter  .. 

Injection  for  nerve  block  

Injection  for  nerve  tilock  

Injection  for  nerve  btock  

Injection  for  nerve  block  

Injection  for  nen^e  tjlock  

Injection  for  nerve  t)iock 

Injection  for  nen/e  block  

Injection  for  nen/e  block  

Injection  lor  nerve  block  

Injection  tor  nerve  t>lock  

Injection  for  nerve  block  

Injection  tor  nerve  block  

Injection  tor  nerve  block  

Injection  for  nerve  titock  

Injection  tor  nerve  t>lock  

Injection  for  nerve  t)lock  

Injection  for  nerve  t>kx:k  

Injection  for  nerve  block  

Injection  for  nerve  tk)ck  

Injection  tor  nerve  block  ....... 

Injection  for  nerve  bkx:k  

Injection  for  nerve  bkKk  

Injection  for  ner/e  bkxk  

Injection  for  nerve  tiiock  

Injection  for  r>erve  block  

Injection  for  nerve  Ijlock  

Apply  neurostimulator 

Irnplant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Imjjiant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Revise/remove  neuroelectrodf 
Implant  neuroreceiver 


'  All  numeric  OPT  HCPCS  CopyngM  1994  Amencan  Medcal  Assooalion. 
'  •  Indicales  RVUs  are  nol  us«d  tor  Medcare  payment. 
''ln(»calesrMuciKxiolPracl<ceEipenseRVU$asaresu<to<OeRA  1989. 


Work 
RVUs  2 


25.60 

28.47 

28.10 

29.42 

30.01 

29.42 

5.25 

13.08 

8.73 

15.40 

5.99 

8.95 

5.54 

6.29 

4.77 

0.45 

0.65 

15.62 

17.57 

19.52 

22.45 

10.14 

13.26 

13.01 

10.43 

7.13 

6.83 

5.60 

7.23 

6.22 

1.11 

1.25 

1.32 

1.41 

1.43 

1.18 

1.40 

1.48 

1.44 

1.32 

1.18 

1.68 

1.75 

1.46 

1.45 

1.34 

1.79 

1.41 

1^ 

1.48 

1.27 

1.36 

1.12 

1.22 

1.35 

1.58 

0.18 

2.26 

2.22 

2.31 

1.71 

4.35 

4.27 

4.54 

4.04 

2.01 

2^ 


PractKe 
expense 
RVUs  3 


21.36 

18.50 

21.31 

22.49 

22.76 

24.42 

4.05 

10.70 

6.73 

11.55 

•8.05 

•14.90 

•7.09 

7.40 

•6.10 

•0.65 

0.41 

11.35 

12.78 

14.19 

16.33 

•12.98 

•16.97 

9.75 

•13.35 

•9.92 

8.15 

5.52 

•11.24 

1.93 

0.48 

0.62 

0.64 

1.04 

0.71 

0.62 

0.74 

0.26 

0.63 

0.85 

0.64 

0.83 

0.57 

0.70 

0.47 

0.79 

1.01 

1.19 

0.63 

0.49 

0.53 

0.62 

1.04 

0.71 

0.72 

1.17 

0.44 

1.02 

0.42 

1.45 

0.76 

3.16 

3.07 

2.76 

2.91 

0.97 

1.84 


Mal- 
practice 
RVUs 


3.02 
3.39 
2.49 
3.75 
2.65 
2.98 
0.73 
2.63 
2.06 
2.03 
2.13 
3.64 
1.56 
1.46 
1.26 
0.12 
0.11 
2.22 
2.49 
2.77 
3.18 
2.56 
3.3b 
1.58 
2.99 
2.39 
1.68 
1.08 
3.03 
0.55 
0.05 
0.09 
0.07 
0.11 
0.15 
0.08 
0.08 
0.07 
0.15 
0.10 
0.07 
0.17 
0.10 
0.12 
0.09 
0.09 
0.12 
0.16 
0.12 
0.0S 
0.05 
0.06 
0.08 
0.18 
0.17 
0.28 
0.04 
0.10 
0.10 
0.24 
0.08 
0.61 
0.40 
0.45 
0.20 
0.09 
0.35 


Total 


49.98 

60.36 

51.90 

55.66 

55.42 

56.82 

10.03 

26.41 

17.52 

28.98 

16.17 

27.49 

14.19 

16.15 

12.13 

1.22 

1.17 

29.19 

32.84 

36.48 

41.96 

25.68 

33.53 

24.34 

26.77 

19.44 

16.66 

12.20 

21.50 

8.70 

1.64 

1.96 

2.03 

2.56 

2.29 

1.88 

2.22 

1.81 

2.22 

2.27 

1.89 

2.68 

2.42 

2.28 

2.01 

2.22 

2.92 

2.76 

2.10 

2.03 

1.85 

2.04 

2.24 

2.11 

2.24 

3.03 

0.66 

3.38 

2.74 

4.00 

2.55 

8.12 

7.74 

7.75 

7.15 

3.07 

4.54 


Gk>bal 
period 


090 
090 
090 
090 
090 
090 
2ZZ 
090 
000 
090 
090 
090 
090 
090 
090 
XXX 
XXX 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

zzz 

000 
000 
000 
000 
000 
000 
000 
000 
010 
010 
010 
010 
090 
090 
090 
090 
010 
010 


Update 
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ADDENDUM  B.— Relative  Value  Unfts  (RVUs)  and  Related  fNFORWATiON-Continued 


HCPCS* 


64595 
64600 
64605 
64610 
64612 
64613 
64620 
64622 
64623 
64630 
64640 
64680 
64702 
64704 
64708 
64712 
64713 
64714 
64716 
64718 
64719 
64721 
64722 
64726 
64727 
64732 
64734 
64736 
64738 
64740 
64742 
64744 
64746 
64752 
64755 
64760 
64761 
64763 
64766 
64771 
64772 
64774 
64776 
64778 
64782 
64783 
64784 
64786 
64787 
64788 
64790 
64792 
64795 
64802 
'64804 
64809 
64818 
64820 
64830 
64831 
64832 
64834 
64835 
64836 
64837 
64840 
64856 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


OescripfiQn 


Revise/remove  neuroreceiver  -. 

Injectxxi  treatment  of  nerve 

Iriieclion  trealmant  of  nerve 

Infection  treatment  of  nerve 

Destroy  nerve,  face  muscle 

Destroy  nerve,  spine  muscle  ... 

ln|ection  treatment  of  nerve 

Injection  treatment  of  nenre 

Iniecfion  treatment  of  nerve 

Injection  treatment  of  nerve 

Injectkxi  treatment  of  net\ie 

Injection  treatment  of  nerve 

Revise  lingerAoe  nerve 

Revise  hand/loot  nerve 

Revise  arm/leg  nerve 

Revisnn  of  sciatic  nerve 

Reviston  of  arm  nerve(s) 

Revise  km  back  nerve(s)  

Revision  of  cranial  nerve 

Revise  ulnar  nerve  at  elbow 

Revise  ulnar  nerve  at  wrist 

Carpal  tunnel  surgery  

Relieve  pressure  on  nerve(s)  ... 

Release  foot/toe  nerve  

Internal  nerve  revisk>n ___.., 

Incisnn  of  brow  nerve  

Incision  of  cheek  nerve 

Incision  of  chin  nerve 

Incision  of  jaw  nerve 

Incision  of  tongue  nerve 

Incision  of  facial  nerve 

Indae  nerve,  back  o(  head 

Incise  (faphragm  nerve 

Indston  of  vagus  nerve 

InciskKi  of  stomach  nerves 

Indskxi  of  vagus  nerve 

Indsfon  of  pelvis  nerve 

Indae  hip/lhigh  nerve 

Incise  NfVthigh  nerve 

Sever  cranial  nerve 

Incisnn  of  spinal  nerve 

Remove  skin  nerve  leskxi 

Remove  d^  nerve  lesion 

Added  digit  nerve  surgery  

Remove  Kmb  nerve  leskm 

Added  tfmb  nerve  surgery  

Remove  nerve  leswn 

Remove  sciatk:  nerve  leakm 

Implant  nerve  end  ._ _.„. 

Remove  skin  nerve  leskNi 

Removal  of  rten/e  lesion 

Removal  of  nerve  leskxi 

Bnpsy  of  nerve  ..._ 

Remove  sympatfielic  nerves 

Remove  sympatnetic  nerves 

Remove  sympathetic  nerves  ~... 
Remove  sympelhetk:  r>erves  ...... 

Remove  sympathetk:  nerves  ..... 

Microrepair  of  nerve 

Repair  o(  digit  nerve  

Repair  additk)nal  nerve 

Repair  of  hand  or  foot  nerve 

Repair  of  hand  or  foot  nerve 

Repair  of  hand  or  fool  nerve 

Repair  additkNOl  nerve 

Repair  of  leg  nerve 

Repair/transpose  r>erve  


Work 
RVUs  2 


1.68 
3.40 
5.56 
7.11 
1.91 
1.91 
2.79 
2.95 
0.99 
2.95 
2.49 
2.57 
4.02 
4.44 
5.71 
7.18 
10.34 
9.87 
5.80 
5.48 
4.72 
3.99 
4.46 
3.97 
llO 
4.15 
4.62 
4.40 
5.42 
528 
5.91 
4.87 
5.62 
6.64 
13.10 
6.54 
6.10 
6.72 
8.31 
6.99 
6.79 
4.86 
4.86 
3.11 
5.81 
3.72 
9.46 
15.10 
4.30 
4.30 
10.95 
14.40 
3.01 
8.22 
13.65 
12.79 
9.42 
9.10 
3.10 
8.84 
5.66 
9.77 
10.47 
10.47 
6.26 
12.43 
12.81 


Practice 
expense 
RVUs  3 


1.12 
1J9 
1.56 
7.26 
1.45 
1.45 
1i» 
1.82 
0.85 
1.74 
a92 
1.55 
4.22 
5.38 
•7.31 
•9.19 
9.40 
6.13 
4.83 
6.72 
4.95 
4.90 
•5.71 
0.72 
3.24 
4.31 
4.61 
4.46 
5J)7 
5.18 
5X10 
&10 
3.77 
3.93 

ia47 
&65 
4J6 
4.80 
6.67 
6.42 
6.77 
2.74 
Z78 
2.73 
4.70 
3.26 
5.64 

12.66 
3.47 
3.63 
7.11 
8J9 
2.38 
5.40 

1Z77 

10.55 
857 
&62 
2.01 
3.38 
1.40 
3.50 
5.96 
6.70 
4.45 

10.35 
8.21 


Mal- 
practice 
RVUs 


0.21 
0.17 
0.33 
135 
0.17 
0.17 
0.19 
035 
0.17 
a38 
0.09 
0.41 
aTO 
a74 
1.26 
1.68 
1.72 
1.41 
0.67 
1.13 
a85 
a83 
1.11 

ao7 
a55 
a72 
a67 

0.42 
0.61 

a62 
a44 

1.10 

a77 

OJB& 
2.27 
1.50 
0.50 

oje 

1.20 
0.73 
1.30 
a45 
041 
043 
046 
047 
096 
2.14 
060 
OSO 
1.22 
1.66 

oje 

1.10 
Z44 

2JH 
1.72 
1.30 
038 
056 
024 
OS6 
iJOa 
1.22 
085 
OS3 
1.46 


Total 


3.01 

5.26 

7.45 

15.72 

3.53 

3.53 

3.98 

5.12 

2.01 

5.07 

3.50 

4.53 

8.94 

10.56 

14.28 

18.05 

21.46 

17.41 

11.30 

13.33 

10.52 

9.72 

11.28 

4.76 

6.89 

9.18 

9.90 

9.28 

11.10 

11.08 

11.35 

12.07 

iai6 

11.42 

25.84 

14.69 

1126 

12.44 

16.18 

14.14 

14.86 

8.05 

8.05 

6.27 

10.97 

7.45 

16.06 

29.90 

8.37 

043 

19.28 

25.05 

5.78 

14.72 

28.86 

25.38 

19.71 

17.02 

5.49 

12.78 

7.30 

13.83 

17.46 

18.39 

11.56 

23.31 

22.48 


Gtotoal 
period 


010 

010 

010 

010 

010 

010 

010 

010 

ZZZ 

010 

010 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

090 

ZZZ 

090 

090 

ZZZ 

090 

090 

090 

000 

090 

090 

090 

090 

090 

ZZZ 

090 

ZZZ 

090 

090 

090 

ZZZ 

090 

090 
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'  All  numeric  OPT  HCPCS  Copyright  1994  American  Med«tf  Assoaatan. 

'•Indicates  RVUs  are  not  used  tor  MeOcae  paymenL 

**  Indcates  reduction  o<  Practice  Expense  RVUs  as  a  resun  of  OBRA  1993. 
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Addendum  B.— Relative  Value  Jnits  (RVUs)  and  Related  Informatio?*— Continued 


HCPCS' 


64857 
64858 
64859 
64861 
64862 
64864 
64865 
64866 
64868 
64870 
64872 
64874 
64876 
64885 
64886 
64890 
64891 
64892 
64893 
64895 
64896 
64897 
64898 
64901 
64902 
64905 
64907 
64999 
65091 
65093 
65101 
65103 
65105 
65110 
65112 
65114 
65125 
65130 
65135 
65140 
65150 
65155 
65175 
65205 
65210 
65220 
65222 
65235 
65260 
65265 
65270 
65272 
65273 
65275 
65280 
65285 
^286 
65290 
65400 
65410 
65420 
65426 
65430 
65435 
65436 
65450 
65600 


MOD 


Status 


Descriptioi 


Repair  arm/leg  nerve  

Repair  sciatic  nerve 

Additional  nerve  surgery  .... 

Repair  of  arm  nerves 

Repair  of  low  back  nen/es  . 

Repair  of  facial  nerve  

Repair  of  facial  nerve  

Fusion  of  facial/other  nerve 
Fusion  of  facial/ott)er  nerve 
Fusion  of  facial/other  nerve 
Subsequent  repair  of  nerve 

Repair  &  revise  nerve 

Repair  nerve;  shorten  lx)ne 
Nerve  graft,  head  or  neck  .. 
Nerve  graft,  head  or  neck  .. 
Nerve  graft,  hand  or  foot  ... 
Nerve  graft,  hand  or  foot  ... 

Nerve  graft,  arm  or  leg  

Nerve  graft,  arm  or  leg  

Nerve  graft,  hand  or  foot  ... 
Nerve  graft,  hand  or  foot  ... 

Nerve  graft,  arm  or  leg  

Nerve  graft,  arm  or  leg  

Additional  nef\/e  graft 

Additional  nerve  graft 

Nerve  pedKle  transfer  

Nerve  pedicle  transfer  

Nervous  system  surgery  .... 

Revise  eye  „ 

Revise  eye  with  implant . 

Removal  of  eye 

Remove  eye/insert  implant  .. . 
Remove  eye/attach  implant  . 

Rerrwval  of  eye 

Remove  eye,  revise  socket  . 
Rerrwve  eye,  revise  socket  . . 

Revise  ocular  Implant  

Insert  ocular  Implant  

Insert  ocular  Imislant  

Attach  ocular  implant  

Revise  ocular  implant  

Reirwert  ocular  implant  .... 
Removal  of  ocular  implant 
Remove  foreign  t)ody  from  e 
Remove  foreign  Ixxjy  from 
Rennove  foreign  body  from 
Remove  foreign  body  from 
RenrKJve  foreign  txxJy  from 
Remove  foreign  txxly  from 
Remove  foreign  txxJy  from  e] 

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  socket  wound 

Removal  of  eye  lesion  

Biopsy  of  cornea  

Removal  of  eye  lesion  

Removal  of  eye  lesion  

Corneal  smear  

Curette/treat  comea 

Curette/treat  cornea 

Treatment  of  comeal  lesion  . . 
Revision  of  comea 


'  AH  nom«nc  Cf^  HCPCS  Copyngw  1994  Amencai  Medeal  Association. 

'•kN»c«H*  RVUi  are  n<M  iiMd  torliiladicare  paymant 

'  •  kwfcaMt  raduction  of  Practice  Eipense  RVUs  as  a  resuW  d  OBRA  1993. 
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Work 
RVUs  2 


13.43 

15.43 

4.26 

17.94 

18.14 

11.87 

14.70 

14.94 

13.36 

15.19 

1.99 

2.98 

3.38 

16.73 

19.95 

14.35 

15.21 

13.85 

14.61 

18.39 

19.38 

17.38 

18.39 

10.22 

11.83 

13.22 

17.90 

0.00 

6.10 

6.47 

6.52 

7:06 

7.82 

13.18 

15.44 

16.59 

2.97 

6.75 

6.93 

7.46 

5.97 

8.21 

5.93 

0.78 

0.84 

0.71 

0.93 

7.12 

10.35 

12.04 

1.85 

3.57 

3.89 

5.04 

7.10 

12.06 

5.16 

5.06 

5.61 

1.47 

3.97 

5.05 

0.87 

0.92 

3.99 

3.07 

3.T5 
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9.53 

10.98 

3.50 

13.42 

21.56 

7.86 

12.34 

11.19 

11.19 

13.91 

1.44 

2.17 

2.46 

12.69 

15.13 

1226 

10.42 

11.04 

13.93 

13.16 

17.53 

12.63 

14.40 

10.16 

11.92 

9.40 

13.02 

0.00 

•7.81 

•8.28 

•8.35 

•9.04 

•10.01 

15.99 

12.16 

13.07 

2.47 

•8.64 

5.42 

6.22 

•8.44 

•11.11 

7.49 

0.37 

0.46 

0.52 

0.57 

5.61 

8.63 

10.04 

1.17 

1.64 

352 

0.66 

•9.09 

12.26 

4.79 

6.20 

6.46 

1.59 

4.28 

•6.47 

0.54 

0.77 

1.53 

3.28 

2.62 


Mal- 

practk:e 

RVUs 


1.54 
2.11 
0.58 
1.38 
1.61 
1.16 
1.50 
1.84 
1.47 
1.70 
0.29 
0.43 
0.48 
1.48 
1.77 
2.12 
1.73 
1.69 
2.27 
2.55 
1.90 
2.47 
2.35 
0.87 
0.99 
0.70 
2.55 
0.00 
0.45 
0.52 
0.47 
0.50 
0.55 
1.14 
1.09 
1.65 
0.13 
0.50 
0.35 
0.33 
0.56 
0.90 
0.40 
0.02 
0.03 
0.04 
0.03 
0.30 
0.45 
0.51 
0.07 
0.10 
0.21 
0.04 
0.49 
0.64 
0.25 
0.37 
0.35 
0.11 
0.23 
0.38 
0.03 
0.04 
0.08 
0.17 
0.14 


Total 


24.50 

28.52 

8.34 

32.74 

41.31 

20.89 

28.54 

27.97 

26.02 

30.80 

3.72 

5.58 

6.32 

30.90 

36.85 

28.73 

27.36 

26.58 

30.81 

34.10 

38.81 

32.48 

35.14 

21.25 

24.74 

23.32 

33.47 

0.00 

14.36 

15.27 

15.34 

16.60 

18.38 

30.31 

28.69 

31.31 

5.57 

15.89 

12.70 

14.01 

14.97 

20.22 

13.82 

1.17 

1.33 

1.27 

1.53 

13.03 

19.43 

22.59 

3.09 

5.31 

7.32 

5.74 

16.68 

24.96 

10.20 

11.63 

12.42 

3.17 

8.48 

11.90 

1.44 

1.73 

5.60 

6.52 

5.91 


Global 
period 


090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
ZZZ 
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090 
090 
090 
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ZZZ 
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090 
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090 
090 
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090 
090 
090 
090 
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090 
090 
090 
090 
090 
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000 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
000 
000 
090 
090 
090 
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HCPCS' 


65710 
65730 
65750 
65755 
65760 
65765 
65767 
65770 
65771 
65772 
65775 
65800 
65805 
65810 
65815 
65820 
65850 
65855 
65860 
65865 
65870 
65875 
65880 
65900 
65920 
65930 
66020 
66030 
66130 
66150 
66155 
66160 
66165 
66170 
66172 
66180 
66185 
66220 
66225 
66250 
66500 
66505 
66600 
66605 
66625 
66630 
66635 
66680 
66682 
66700 
66710 
66720 
66740 
66761 
66762 
66770 
66820 
66821 
66825 
66830 
66840 
66850 
66852 
66920 
66930 
66940 
66983 


MOD 


Status 


Descriptkxi 


Comeal  transplant  „.., 

Comeal  transplant  

Comeal  transplant  

Comeal  transplant  

Reviston  of  comea <...„._ 

Reviskm  of  corr>ea 

Comeal  tissue  transplant 

Revise  comea  with  implant  . 

Radial  keratotomy 

Correctkxi  of  astigmatism  .... 
Correctktn  of  astigmatism  .... 

Drainage  of  eye  „, 

Drainage  of  eye  „„. 

Drainage  of  eye  ....■ 

Drainage  of  eye  

Relieve  inner  eye  pressure  .. 

Incision  of  eye _, 

Laser  surgery  of  eye , 

Incise  inner  eye  adhesions  „. 
Incise  inner  eye  adhesions  .. 
Incise  inner  eye  adhesk>ns  ... 
Incise  inner  eye  adhesions  .. 
Incise  inr>er  eye  adhesiom  .. 

Remove  eye  iiesion , 

Remove  implant  from  eye  ..... 
Renxive  blood  ctot  from  eye  . 

Injection  treatment  of  eye 

Injection  treatment  of  eye 

Remove  eye  lesion „.„ 

Glaucoma  surgery ., 

Glaucoma  surgery  

Glaucoma  surgery  

Glaucoma  surgery  

Glaucoma  surgery  

Inciston  of  eye 

implant  eye  shunt  

Revise  eye  shunt 

Repair  eye  lesion 

Repair/graft  eye  lesion 

Folk>w-up  surgery  of  eye  . 

lncisk>n  of  iris „ 

Irwision  of  iris 

Remove  iris  and  lesion 

Removal  of  iris 

Removal  of  iris 

Removal  of  iris 

Renxjval  of  iris „. 


Work 
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Repair  iris  and  ciliary  txxJy  ... 
Repair  iris  and  ciliary  body  ... 

Destruction,  ciliary  body  

Destructk)n,  ciliary  body 

Destructk>n,  ciliary  body  

Destruction,  ciliary  txxly  ........ 

Revision  of  iris 

Revision  of  iris 

Removal  of  inner  eye  lesion  ., 
Incision,  secondary  cataract  . 
After  cataract  laser  surgery  .. 
Reposition  intraocular  lens  .... 

Removal  of  lens  lesion  

Removal  of  lens  material 

Rerrxwal  of  lens  material 

Removal  of  lens  nr^terial 

Extraction  of  lens 

Extraction  of  lens  

Extraction  of  lens 

Remove  cataract,  insert  lens  . 


'  All  numenc  OPT  HCPCS  CopvTigM  1994  Amencan  Medtca!  Association. 

'•Indicates  RVUs  are  not  used  tor  Madican  payment 

'  •  i.-KJicates  rmSuCoor'  of  Practice  E»pense  RVUs  as  a  'esuii  &.  08RA  1993 


9.52 
11.83 
12.58 
12.58 
0.00 
0.00 
0.00 
16.56 
0.00 
4.04 
5.44 
1.91 
1.91 
4.57 
4.75 
7.60 
10.18 
4.65 
3.37 
5.42 
5.92 
6.14 
6.69 
10.43 
7.90 
7.03 
154 
1.20 
7.54 
7.60 
7.48 
9.47 
7.31 
11.31 
13.67 
12.63 
7.69 
7.32 
10.55 
5.63 
3.58 
3.93 
8.23 
12.34 
4.95 
5.81 
5.90 
5.14 
5.86 
4.55 
4.55 
4.55 
4.55 
3.77 
4.33 
4.88 
3.76 
2.78 
7.73 
7.80 
7.51 
8.66 
9.52 
8.46 
9.73 
8.48 
8.54 
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•15.38 

•18.27 

•19.00 

•19.52 

0.00 

0.00 

0.00 

13.81 

0.00 

•5.16 

•7.62 

1.72 

1.81 

5.45 

4.49 

9.54 

•13.03 

•7.38 

•5.12 

•6.93 

5.86 

6.28 

6.85 

7.91 

8.36 

7.68 

•2.02 

0.54 

5.28 

•9.72 

•9.57 

10.77 

•9.36 

12.15 

12.15 

•16.17 

•9.85 

5.95 

•13.64 

•7.20 

•4.58 

3.27 

9.36 

11.87 

•7.10 

•7.43 

•7.72 

6.42 

7.33 

•5.83 

•6.08 

•5.83 

•6.01 

•6.46 

•7.53 

•6.79 

•4.81 

•4.83 

7.33 

7.67 

•9.61 

•11.09 

•13J23 

•10.82 

10.49 

•10.85 

•13.20 
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1.13 

1.29 

1.33 

1.39 

0.00 

0.00 

0.00 

0.71 

0.00 

0.31 

0.50 

0.10 

0.10 

0.30 

0.24 

0.51 

0.69 

0.52 

0.37 

0.41 

0.31 

0.34 

0.37 

0.92 

0.44 

0.41 

0.14 

0.03 

0.28 

0.59 

0.50 

0.55 

0.57 

0.63 

0.63 

1.03 

0.58 

0.34 

0.86 

0.38 

0.27 

0.17 

0.51 

0.67 

0.48 

0.45 

0.49 

0.35 

0.38 

0.35 

0.41 

0.38 

0.39 

0.47 

0.55 

0.45 

0.29 

0.37 

0.38 

0.40 

0.54 

0.70 

0.90 

0.60 

0.57 

0.62 

0.95 


Total 


26.03 

31.39 

32.91 

33.49 

0.00 

0.00 

0.00 

31.08 

0.00 

9.51 

13.56 

3.73 

3.82 

10.32 

9.48 

17.65 

23.90 

12.55 

8.86 

12.76 

12.09 

12.76 

13.91 

19.26 

16.70 

15.12 

3.70 

1.77 

13.10 

17.91 

17.55 

20.79 

17.24 

24.09 

26.45 

29.83 

18.12 

13.61 

25.05 

13.21 

8.43 

7.37 

18.10 

24.88 

12.53 

13.69 

14.11 

11.91 

13.57 

10.73 

11.04 

10.76 

10.95 

10.70 

12.41 

12.12 

8.86 

7.98 

15.44 

15.87 

17.66 

20.45 

23.65 

19.88 

20.79 

19.95 

22.69 
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Addendum  B.— Relative  Value 


MCPCS' 


66984 

66985 

66986 

66999 

67005 

67010 

67015 

67025 

67028 

67030 

67031 

67036 

67038 

67039 

67040 

67101 

67105 

67107 

67106 

67109 

67110 

67112 

67115 

67120 

67121 

67141 

67145 

67208 

67210 

67218 

67227 

67228 

67250 

67255 

67299 

67311 

67312 

67314 

67316 

67318 

67320 

67331 

67332 

67334 

67335 

67340 

67343 

67345 

67350 

67399 

67400 

67405 

67412 

67413 

67414 

67415 

67420 

67430 

67440 

67445 

67450 

67500 

67505 

67515 

67550 

67560 

87570 


MOD 


Status 
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Units  (RVUs)  and  Related  Information— Continued 


Remove  cataract,  insert  len 

Insert  lens  prostt>esis 

Exchange  lens  prosthesis 

Eye  surgery  procedure  .. 
Partial  removal  of  eye  fluid  L. 
Partial  removal  of  eye  fluid  ... 

Release  of  eye  fluid 

Replace  eye  fluid 

Irijection  eye  drug  

Incise  inner  eye  strands 
Laser  surgery,  eye  strands  I.. 
Removal  of  inner  eye  fluid  .  ... 
Strip  retinal  memtKane  .... 
Laser  treatment  of  retina  . 
Laser  treatment  of  retina  . 
Repair  detached  retina  .... 
Repair  detached  retina  .... 
Repair  detached  retina  .... 
Repair  detached  retina  .... 
Repair  detached  retina  .... 
Repair  detached  retina  .... 
Re-repair  detached  retina 
Release  endrcfing  material 
Remove  eye  implant  materii  I 
Renrove  eye  implant  materii  I 

Treatment  of  retina  

Treatment  of  retina  

Treatment  of  retinal  lesion 
Treatment  of  retinal  lesion 
Treatment  of  retinal  lesion 
Treatment  of  retinal  lesion 
Treatment  of  retinal  lesion 

Reinforce  eye  wall  

Reinforce/graft  eye  wall  .... 

Eye  surgery  procedure  

Revise  eye  muscle  

Revise  two  eye  muscles  ... 

Revise  eye  muscle  

Revise  two  eye  muscles  ... 

Revise  eye  muscle  (s)  

Revise  eye  musel€(s)  

Eye  surgery  follow-up 

Rerevise  eye  muscles 

Revise  eye  muscle  w/suture 
Eye  suture  during  surgery 

Revise  eye  muscle  

Release  eye  tissue  

Destroy  nerve  of  eye  musdi 

Biopsy  eye  muscle 

Eye  muscle  surgery  procedt^e 
Explore/biopsy  eye  socket 
Explore/drain  eye  socket  .. 
Exptore/treat  eye  socket  ... 
Explore/treat  eye  socket  ... 
Exptore/decornpress  eye  so^et , 
Aspiration  ortxtal  contents  .4.. 
Explore/treat  eye  socket  . 
Explore/treat  eye  socket  . 
Explote/dratn  eye  socket 
Explore/decompress  eye  sofcet . 
Explore/biopsy  eye  socket 

If^ectftreat  eye  socket 

Inject/treat  eye  socket 

Inject/treat  eye  socket 

Insert  eye  socket  implant .. 
Revise  eye  socket  implant 
Decompress  optic  nerve  ... 


'  All  nutneric  OPT  HCPCS  CopyrigM  1994  American  Medical  Association 

'  •  Indicates  RVUs  are  no)  used  lor  Madcare  payment. 

'  •  Indicates  reduction  o*  Practice  Eapense  RVUs  as  a  result  ol  OBflA  1993. 
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9.89 

7.89 

11.78 

0.00 

6.63 

6.67 

6.69 

6.44 

2.52 

4.44 

3.42 

11.33 

20.20 

13.60 

16.26 

7.02 

7.06 

13.99 

19.90 

11.51 

8.14 

16.15 

4.64 

5.63 

10.17 

4.90 

5.07 

6.40 

9.48 

12.73 

6.28 

12.39 

8.36 

8.39 

0.00 

6.30 

7.55 

7.12 

8.02 

7.45 

8.26 

7.72 

8.59 

7.56 

2.49 

9.45 

7.00 

2.91 

2.87 

0.00 

9.20 

7.42 

9.14 

9.75 

10.07 

1.76 

13.36 

12.79 

12.43 

13.36 

12.80 

0.79 

0.82 

0.61 

9.69 

10.10 

12.52 
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•13.93 

•10.10 

12.20 

0.00 

•13.93 

•13.28 

6.45 

6.75 

•3.22 

•7.06 

•8.88 

•19.99 

•27.25 

•22.84 

•24.86 

•9.83 

•11.22 

•17.91 

•26.71 

•16.40 

•13.06 

16.51 

•6.36 

7.15 

9.42 

•7.09 

V.23 

•8.28 

9.02 

13.31 

•8.11 

9.39 

6.99 

•12.60 

0.00 

•8.06 

•9.66 

•9.18 

•10.34 

6.21 

•10.57 

•9.89 

•11.00 

6.30 

•5.28 

7.88 

5.83 

2.22 

2.39 

0.00 

10.91 

•9.49 

•11.70 

8.09 

8.39 

2.02 

16.78 

10.65 

•15.91 

11.13 

15.29 

0.73 

1.04 

0.56C 

9.62 

8.30 

7.56 


Mal- 
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0.94 

0.63 

0.63 

0.00 

1.13 

1.04 

0.35 

0.36 

0.18 

0.50 

0.75 

1.49 

1.80 

1.68 

1.75 

0.66 

0.80 

1.10 

1.76 

1.12 

0.97 

0.86 

0.44 

0.38 

0.49 

0.48 

0.49 

0.52 

0.47 

0.70 

0.51 

0.48 

0.40 

0.87 

0.00 

0.47 

0.53 

0.58 

0.67 

0.33 

0.69 

0.54 

0.58 

0.33 

0.43 

0.41 

0.31 

0.26 

0.13 

0.00 

0.62 

0.67 

0.67 

0.57 

0.44 

0.12 

1.11 

0.54 

0.97 

0.57 

0.87 

0.06 

0.06 

0.03 

0.70 

0.48 

0.39 


Total 


24.76 

18.62 

24.61 

0.00 

21.69 

20.99 

13.49 

13.55 

5.92 

12.00 

13.05 

32.81 

49.25 

38.12 

42.87 

17.51 

19.08 

33.00 

48.37 

29.03 

22.17 

33.52 

11.44 

13.16 

20.08 

12.47 

12.79 

15.20 

18.97 

26.74 

14.90 

22.26 

15.75 

21.86 

0.00 

14.83 

17.74 

16.88 

19.03 

13.99 

19.52 

18.15 

20.17 

14.19 

8.20 

17.74 

13.14 

5.39 

5.39 

0.00 

20.73 

17.58 

21.51 

18.41 

18.90 

3.90 

31.25 

23.98 

29.31 

25.06 

28.96 

1.58 

1.92 

1.20 

20.01 

18.88 

20.47 
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addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


67599 

67700 

67710 

67715 

67800 

67801 

67805 

67808 

67810 

67820 

67825 

67830 

67835 

67840 

67850 

67875 

67880 

67882 

67900 

67901 

67902 

67903 

67904 

67906 

67908 

67909 

67911 

67914 

67915 

67916 

67917 

67921 

67922 

67923 

67924 

67930 

67935 

67938 

67950 

67961 

67966 

67971 

67973 

67974 

67975 

67999 

68020 

68040 

68100 

68110 

68115 

68130 

68135 

68200 

68320 

68325 

68326 

68328 

68330 

68335 

68340 

68360 

68362 

68399 

68400 

68420 

68440 


MOD 


Status 


C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 


Description 


Orbit  surgery  procedure 

Drainage  of  eyelkj  atxscess 

Incision  of  eyelid , 

Incision  of  eyelid  foM 

Remove  eyelkj  lesk>n  _.. 

Remove  eyehd  lesk>ns 

Remove  eyelid  lesions 

Remove  eyelkl  lesion(s)  

Biopsy  of  eyelid  

Revise  eyelashes 

Revise  eyelashes _., 

Revise  eyelashes 

Revise  eyelashes 

Remove  eyelid  lesion  

Treat  eyelid  lesion  

Ctosure  of  eyelid  t}y  suture 

Reviskxi  of  eyeNd  

Reviskm  of  eyelid „. 

Repair  t)row  defect  

Repair  eyelid  defect _ 

Repair  eyelid  defect 

Repair  eyelid  defect 

Repair  eyelkl  defect 

Repair  eyelkj  defect 

Repair  eyelkj  defect 

Revise  eyelkt  defect  

Revise  eyelkj  defect  

Repair  eyelid  defect 
Repair  eyelkj  defect 
Repair  eyelkj  defect 
Repair  eyelkj  defect 
Repair  eyelkj  defect 
Repair  eyelid  defect 
Repair  eyelkj  defect 
Repair  eyelkj  defect 

Repair  eyelkj  wound  ....... 

Repair  eyelkj  wound  

Remove  eyelid  foreign  body 

Reviskxi  of  eyelid  

Revisk>n  of  eyelkj  _ 

Revision  of  eyelid  

Reconstruction  of  eyelkj  

Reconstructk>n  of  eyelkj  

Reconstructkw  of  eyelkl  

Reconstructkx)  of  eyelkl  ..... 
Eyelkj  surgery  procedure  „. 

Incise/drain  eyelid  lining  . 

Treatment  of  eyelkj  lesk>r)s 

Bk)psy  of  eyelid  lining „. 

Remove  eyelkj  lining  leskm 
Remove  eyelid  linir^  lesion 
Remove  eyelid  lining  lesk>n 
Remove  eyelkj  lining  leskxi 
Treat  eyelid  by  Injeclkm 
Revise/graft  eyelkl  lining  ... 
Revise/graft  eyelkl  lining  ... 
Revise/graft  eyelkl  lining  ... 
Revise/graft  eyelkl  lining  ... 

Revise  eyelkl  lining 

Revise/graft  eyelkl  lining  ... 
Separate  eyelkl  adhesk>ns 

Revise  eyelid  lining 

Revise  eyelkl  Ikiirtg 

Eyelkl  lining  surgery 
Incise/drain  tear  gland 
Incise/drain  tear  sac  .... 
Incise  tear  duct  opening 


Wort( 
RVUs' 


<  Ail  numeric  OPT  HCPCS  CopyngM  1994  Amencan  Me(>cal  Assooabon. 

'  tlndicat8S„pVUs  are  not  used  tor  Medicare  payment. 

^ '  mdicales  reduction  ol  Practice  Eipense  RVUs  as  a  result  ol  OBRA  1993 


0.00 
1.30 
0.97 
1.17 
1.35 
1.85 
2.17 
3.55 
1.48 
0.89 
1.33 
1.65 
5.41 
1.99 
1.64 
1.35 
3.55 
4.77 
4.54 
6.82 
6.88 
622 
5.96 
6.64 
4.95 
5.22 
5.09 
3.60 
3.10 
5.13 
5.84 
3.32 
2.98 
5.70 
5.64 
3.56 
6.07 
1.28 
5.64 
5.51 
6.39 
9.56 
12.59 
12.56 
8.90 
0.00 
1.32 
0.85 
1.35 
1.72 
2.31 
4.75 
1.79 
0.49 
4.97 
6.96 
6.75 
7.78 
4.53 
6.79 
3.92 
4.12 
6.94 
0.00 
1.64 
2.25 
0.69 


Practice 
expense 
RVUs  3 


0.00 

0.49 

1.01 

•1.49 

0.94 

1.39 

1.38 

2.13 

0.81 

0.38 

0.90 

•2.36 

•6.95 

1.22 

0.82 

•1.72 

3.94 

•6.10 

3.78 

•8.73 

•8.81 

•9.25 

•8.98 

5.46 

•7.52 

•6.69 

•8.06 

•5.17 

1.25 

6.50 

•7.48 

3.82 

1.19 

6.88 

•7.22 

1.27 

3.79 

0.52 

•7.22 

•7.05 

•8.37 

10.68 

13.54 

14.07 

4.15 

0.00 

0.51 

0.45 

0.99 

1.24 

1.93 

4.09 

0.74 

0.52 

•6.37 

•8.91 

8.62 

•9.96 

•5.80 

*9.14 

3.14 

•5.28 

8.01 

0.00 

1.00 

1.02 

0.76 


practice 
RVUs 


0.00 
0.03 
0.06 
0.09 
0.05 
0.08 
0.08 
0.13 
0.05 
0.02 
0.05 
0.17 
0.45 
0.07 
0.05 
0.13 
0.23 
0.37 
0.20 
0.64 
0.72 
0.73 
0.71 
0.36 
0.54 
0.48 
0.79 
0.39 
0.07 
0.38 
0.47 
0.20 
0.07 
0.38 
0.43 
0.08 
0.24 
0.03 
0.45 
0.50 
0.66 
0.64 
0.91 
0.87 
0.24 
0.00 
0.03 
0.02 
0.06 
0.07 
0.11 
0.22 
0.04 
0.03 
0.42 
0.62 
0.49 
0.82 
0.35 
0.68 
0.17 
0.33 
0.42 
0.00 
0.06 
0.06 
0.04 


Total 


0.00 
1.82 
Z04 
2.75 
2.34 
3.32 
3.63 
5.81 
2.34 
1.29 
2.28 
4.18 

12J1 
3.28 
2.51 
3.20 
7.72 

11.24 

a52 

16.19 

16.41 

16.20 

15.65 

12.46 

13.01 

12.39 

13.94 

9.16 

4.42 

12.01 

13.79 

7.34 

4.24 

12.96 

13.29 

4.91 

10.10 

1.83 

13.31 

13.06 

15*42 

20.88 

27.04 

27.50 

13.29 

0.00 

1.86 

1.32 

2.40 

3.03 

4.35 

9.06 

2.57 

1.04 

11.76 

16.49 

15.80 

18.56 

10.68 

16.61 

7.23 

9.73 

15.37 

0.00 

2.70 

3.33 

1.69 


Gk)bal 
penod 


YYY 
010 
010 
010 
010 
010 
010 
090 
000 
000 
010 
010 
090 
010 
010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
010 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
000 
000 
010 
010 
090 
010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
010 
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Addendum  B.— Relative  Value  l  nits  (RVUs)  and  Related  Information— Continued 


HCPCS- 


MOD 


68500 

68505 

68510 

68520 

68525 

68530 

68540 

68550 

68700 

68705 

68720 

68745 

68750 

68760 

68761 

68770 

68800 

68820 

68825 

68830 

68840 

68850 

68899 

69000 

69005 

69020 

69090 

69100 

69105 

69110 

69120 

69140 

69145 

69150 

69155 

69200 

69205 

69210 

69220 

69222 

69300 

69310 

69320 

69399 

69400 

69401 

69405 

69410 

69420 

69421 

69424 

69433 

69436 

69440 

69450 

69501 

69502 

69505 

69511 

69530 

69535 

69540 

69550 

69552 

69554 

69601 

69602 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Removal  of  tear  gland  

Partial  removal  tear  gland  .... . 

Biopsy  of  tear  gland 

Removal  of  tear  sac  

Biopsy  of  tear  sac „...., 

Clearance  of  tear  duct 

Remove  tear  gland  lesion 

Renx)ve  tear  gland  lesion 

Repair  tear  ducts  

Revise  tear  duct  opening 

Create  tear  sac  drain 

Create  tear  duct  drain 

Create  tear  duct  dram  .„ 

Close  tear  duct  opening  

Close  tear  duct  opening  ...... 

Close  tear  system  fistula  

Dilate  tear  duct  opening(s)  .. 

Explore  tear  duct  system 

Explore  tear  duct  system 

Reopen  tear  duct  channel  ... 
Explore/irrigate  tear  ducts .... 
Injecton  for  tear  sac  x-ray  ... 
Tear  duct  system  surgery  .... 

Drain  external  ear  lesion  

Drain  external  ear  lesion  

Drain  outer  ear  canal  lesion 

Pierce  eartobes „ 

Biopsy  of  external  ear 

Biopsy  of  external  ear  canal 
Partial  rennoval  external  ear 

Removal  of  external  ear 

Remove  ear  canal  lesion(s)  . 
Remove  ear  canal  lesion  (s) . 
Extensive  ear  carnal  surgery 
Extensive  ear/neck  surgery  . 

Clear  outer  ear  canal  ..„ 

Clear  outer  ear  canal 

Remove  impacted  ear  wax  .. 

Clean  out  mastoid  cavity  

Clean  out  mastoid  cavity 

Revise  exterruU  ear „ 

Rebuild  outer  ear  canal 

Rebuild  outer  ear  canal  

Outer  ear  surgery  procedure 

Inflate  middle  ear  canal  

Inflate  middle  ear  canal 

Cattieterize  middle  ear  canal 

Inset  middle  ear  baffle 

Incision  of  eardrum 

Incision  of  eardrum 

Remove  ventlating  tube 

Create  eardnjm  opening 

Create  eardnjm  opening 

Exploration  of  middle  ear 

Eardrum  revision  .,.....»^.„.... 

Mastotdectomy 

Mastoidectomy 

Remove  mastoid  structures  . 
Extensive  mastoid  surgery 
Extensive  mastoid  surgery 
Renyjve  part  of  temporal  t»n  > 

Renyjve  ear  lesion „ 

Remove  ear  lesion 

Remove  ear  lesion , 

Remove  ear  lesion 

Mastoid  surgery  revision  .., 
Mastoid  surgery  revision  ... 


■  All  num«ne  CPT  MCPCS  CocyiO»^  ''994  Ameocsn  Me»c*  AssociKor 

* » inocate*  Rv  Us  arc  ^'01  uMO  ky  Mae>eare  saynant 

- '  if>a«a:as  -tCjCKr  3'  P'actce  Eioe^se  Rvus  as  a '«»';  0'  OBRA  "  993. 
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Work 
RVUs  2 


■•••••••••••••I 


10.47 

10.39 

4.61 

7.11 

4.43 

3.61 

10.10 

12.66 

6.20 

2.01 

7.68 

8.23 

8.21 

1.68 

1.31 

6.62 

1.11 

1.47 

1.53 

2.12 

1.22 

0.80 

0.00 

1.40 

2.06 

1.43 

0.00 

0.76 

0.85 

3.34 

3.95 

7.68 

2.54 

13.01 

17.03 

0.77 

1.15 

0.61 

0.83 

1.35 

6.36 

10.59 

16.60 

0.00 

0.83 

0.63 

2.58 

0.33 

1.28 

1.68 

0.85 

1.47 

1.91 

7.31 

5.44 

8.81 

11.96 

12.57 

13.10 

18.04 

34.50 

1.15 

10.70 

18.84 

25.78 

12.79 

13.16 


Practice 
expense 
RVUs  3 


Mai- 

prflctice 

Rvus 


7.61 

8.69 

3.69 

•9.10 

3.68 

2.85 

8.31 

M.34 

2.69 

1.02 

•10.20 

6.56 

•11.49 

0.92 

0.92 

4.24 

0.42 

0.55 

1.49 

1.93 

0.49 

0.51 

0.00 

0.35 

1.16 

0.45 

0.00 

0.66 

0.80 

2.63 

0.78 

8.00 

2.51 

10.46 

15.92 

0.42 

1.07 

0.23 

0.50 

0.74 

5.30 

9.84 

14.65 

0.00 

0.45 

0.25 

0.48 

0.60 

0.69 

1.14 

0.60 

1.33 

2.13 

8.69 

•8.08 

10.90 

13.36 

•16.09 

•16.77 

16.71 

25.27 

1.27 

•14.51 

16.73 

22.87 

14.02 

16.27 


0.75 
0.49 
0.28 
0.51 
0.23 
0.17 
0.50 
0.74 
0.15 
0.05 
0.74 
0.45 
0.83 
0.04 
0.04 
0.23 
0.02 
0.03 
0.09 
0.10 
0.03 
0.04 
0.00 
0.03 
0.13 
0.04 
0.00 
0.07 
0.09 
0.37 
0.07 
0.88 
0.28 
1.25 
1.61 
0.04 
0.11 
0.02 
0.05 
0.08 
0.28 
1.08 
1.66 
0.00 
0.05 
0.03 
0.04 
0.07 
0.08 
0.13 
0.06 
0.15 
0.23 
0.93 
1.15 
1.17 
1.45 
1.79 
1.84 
1.72 
2.85 
0.14 
2.00 
1.86 
2.63 
1.55 
1.75 


Total 


18.83 

19.57 

8.58 

16.72 

8.34 

6.63 

18.91 

24.74 

9.04 

3.08 

18.62 

15.24 

20.53 

2.64 

2.27 

11.09 

1.55 

2.05 

3.11 

4.15 

1.74 

1.35 

0.00 

1.78 

3.35 

1.92 

0.00 

1.49 

1.74 

6.34 

4.80 

16.56 

5.33 

24.72 

34.56 

1.23 

2.33 

0.86 

1.38 

2.17 

11.94 

21.51 

32.91 

0.00 

1.33 

0.91 

3.10 

1.00 

2.05 

2.95 

1.51 

2.95 

4.27 

16.93 

14.67 

20.88 

26.77 

30.45 

31.71 

36.47 

62.62 

2.56 

27.21 

37.43 

51.28 

28.36 

31.18 


Global 
period 


090 
090 
000 
090 
000 
010 
090 
090 
090 
010 
090 
090 
090 
010 
010 
090 
010 
010 
010 
010 
010 
000 
YYY 
010 
010 
010 
XXX 
000 
000 
090 
090 
090 
090 
090 
090 
000 
010 
000 
000 
010 
YYY 
090 
090 
YYY 
000 
000 
010 
000 
010 
010 
000 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
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HCPCS    I  MOD  I    Status 


ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMAT.ON-Continued 


69503 

A 

69604 

A 

69605 

A 

696:0 

A 

69620 

A 

69631 

A 

69632 

A 

69633 

A 

69635 

A 

69636 

A 

69637 

/ 

69641 

A 

69642 

A 

69643 

A 

69644  I 

A 

69645 

A 

69646 

A 

69650. 

" 

A 

69660 

A 

69661 

A 

69662 

A 

69666 

A 

69667 

A 

69670 

A 

69676 

A 

69700 

A 

69710 

N 

69711 

A 

69720 

A 

69725 

A 

69740 

A 

69745 

A 

69799 

C 

69801 

A 

69802 

A 

69805 

A 

69806 

A 

69820 

A 

69840 

A 

69905 

A 

69910 

A 

69915 

..  - 

A 

69930 

A 

69949 

C 

69950 

A 

69955 

A 

69960 

A 

69970 

A 

69979 

C 

70010 

A 

70010 

26 

A 

70010 

TC 

A 

70015 

A 

70015 

26 

A 

■  70015 

TC 

A 

70030 

A 

70030 

26 

A 

70030 

TC 

A 

70100 

A 

70100 

26 

A 

70100 

TC 

A 

70110 

A 

70110 

26 

A 

70110 

TC 

A 

70120 

A 

70120 

26 

A 

70120 

TC 

A 

Descr.pticn 


Mastoid  surgery  revision 

Mastoid  surgery  re.sion  

Mastoid  surgery  re«!Sior>  „„„ 

Repair  of  eard^m 

Repair  of  eardrum 

Repair  eardrum  stoictures  ... 

Rebuild  eardrum  structures  .. 

RetMjilo  eardrum  structures  .. 

Repair  eardrum  structures  .... 

RetHjild  eardrum  structures  .. 

Rebuild  eardrum  structures  .. 

Revise  middle  ear  &  mastoid 

Revise  middle  ear  &  masto;d 

Revise  middle  ear  &  rrasto'd 

Revise  middte  ear  &  mastoid 

Revise  middte  ear  &  mastoid 

Revise  middle  ear  &  mastoid 

Release  middle  ear  bone  

Revise  middle  ear  bone  ....„.■.. 

Revise  middJe  ear  bone  

Revise  middle  ear  bone  

Repair  middle  ear  structures  . 

Repair  middle  ear  structures 

Remove  mastoid  air  ceils   

Remove  middle  ear  nerve   .... 

Close  mastoid  fistula    

implanvreplace  hearing  a>d  ... 
Remove/repair  hearing  aid  .... 

Release  facia!  nerve  

Release  facial  nerve   

Repair  facial  nerve  

Repair  facial  nerve  

MkJdie  ear  surger,  procedure 

Irwise  inner  ear 

Incise  inner  ear , 

Explore  inner  ear         

Explore  inner  ear    

Establish  inner  ear  wirxJow  „., 

Revise  inner  ear  window   

Remove  inner  ear   

Remove  inner  ear  &  mastoid  . 

Irwise  inner  ear  nerve   

Implant  cochlear  device  

Inner  ear  surgery  procedure  ... 

Incise  inner  ear  nerve   

Release  facial  r>er\e    

Release  inner  ear  caral  

Remove  inner  ear  lesion  

Temporal  bone  surgery    ..,.,-...i 

Contrast  x-ray  of  bram ..Z 

Contrast  x-ray  of  brain  .^.„..... 

Contrast  x-ray  of  brain 

Contrast  x-ray  of  brain  ....'. 

Contrast  x-ray  of  brain  „.„ 

Contrast  x-ray  of  brain  Ji.„ 

X-ray  eye  for  foreign  body 

X-ray  eye  for  foreign  body 

X-ray  eye  for  foreign  body 

X-ray  exam  of  )aw 

X-ray  exam  of  jaw  

X-ray  exam  of  )aw  

X-ray  exam  of  jaw    

X-ray  exam  of  )aw  

X-ray  exam  of  jaw    

X-ray  exam  of  mastoids  

X-ray  exam  of  mastoids  

X-ray  exam  of  mastoids  


Work 

PVUs^ 


A'i  rur->ene  CPT  HCPCS  Cocy-^M  199<  A-nencan  KteOca^  Assocaion 
• » moeaies  P'vUs  a-e  "w  usee  'or  Meaca-e  oavmwt 

i-acares  •esj«'0r  of  P.-actce  Exper.se  RVUs  as  a  resjfl  c'  OBRA  -993 


13.60 

13.60 

18.04 

4.38 

5.74 

9.55 

12.41 

11  76 

13.02 

M.88 

14.77 

12.29 

•16.37 

14.81 

16.46 

15.80 

17.35 

9.40 

11.64' 

15.32 

15.04 

9.38 

9.39 

11.05 

9.23 

7.97 

0.00 

10.13 

13.80 

18.98 

15.39 

le.io 

0.00 

8.19 

12.44 

10.27 

11.82 

10.14 

10.06 

10.70 

13.10 

■•9.89 

14.00 

0.00 

21  15 

22.12 

19.75 

22.30 

0.00 

1  19 

119 

0.00 

1  19 

119 

0.00 

0.17 

0.17 

000 

0.18 

0.18 

0.00 

0.25 

0.26 

0.00 

0.18 

0.18 

0.00 


Practice 
expense 

RVUs- 


Mai- 
prac^ce 

RVUs 


Total 


17.34 
•19.70 

14.95 
0.93 

•8.33 
•12.32 
•15.88 
•15.05 
•16.65 
•'9.05 
•18.90 
•15.73 

20.62 
•18.95 
•21.07 
•20.23 

21.97 
•12.03 
•14.90 

18.44 

18.02 
•12.71 
•12  55 
-0.18 
8.53 
7.86 
0.00 
8.44 
•17.66 
14.65 
11.83 
15.95 
0.00 
•12.38 
11.24 
•14.53 
•1745 
8.85 
8.49 
•M.55 
•18.00 
17  71  : 
•23.12 
0.00 
1799 
20.28  I 
17.85 
19.69 
0.00 
4.65 
0.52 
4  13 
1.81 
0.52 
1.29 
0.48 
0.08 
0.40 
0.59 
0.09 
0.50 
0.71 
0.12 
0.59 
0.68 
0.09 
0.59 


1.88 
2.70  I 
1.861 
0.10 

1  16 
'61 
173  I 
'78: 
191 
211 
2.22 
187 
2.21 
2.51 

2  70  i 

2  51  1 

2  40 

133 

182 

193 

194 

177 

165 

108 

086 

0.84 

0.00 

0.44 

2.27 

151 

169 

1.53 

0.00 

1.84 

1.22 

2.00 

2.54 

100 
0.51 
2.07 
2.34 
2.02 
3.34 
0.00 
2.31 
2.25 
1.93 
2.26 
0.00 
0.34 
0.08 
0.26 
0.17 
0.08 
0.09 
0.04 

0.01 
0.03 
0.04 
0.01 
0.03 
0.06 
0.02 
0.04 
0.05 
0.01 
0.04 


32.82 
36.00 
34.85 

5.41 
^5.23 
23.48 
30.02 
28.59 
3'.58 
36.04 
35.69 
29.89 
39.20 
36.27 
40.23 
38.54 
41  72 
22.76 
28,36 
35.69 
35.00 
23-.86 
23.60 
22.31 
■8.62 
•6.67 

0.00 
19.01 
33.73 
35.14 
2891 
33.58 

0.00 
22.41 
24.90 
26.80 
31.81 
•9.99 
19.06 
27  32 
33.44 
39.62 

40.46 

0.00 
41  45 
44.65 

39.53 

44.25 
0.00 
618 
1  79 
4.39 
317 
1  79 
1  38 
0.69 
0.26 
0.43 
0.81 
0.28 
0.53 
1  02 
0.39 
0.63 
0.91 
0.26 
0.63 


Global 
period 


Update 


090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

•  090 
090 
090 
090 
09C 
090 
XXX 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

YYY 
090 
090 
090 
090 

YYY 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


S 
S 
S 

s 

s 

s 

s  ■ 

s 

s 

s 

s 

s 

s 

s 

c 

s 

s 
s 
s 
s 
s 
s 

s 
s 

s 
s 

0 

c 


s 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

s 

s 
s 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


XXX     N 
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ADDENDUM  B.— Relative  Value 


Jnits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


mod 


Status 


Descriptia  \ 


Work 
RVUs* 


Practice 
expense 
RVUs  3 


Mal- 
practice 
RVUs 


Total 


Global 
period 


Update 


70130 

70130 

70130 

70134 

70134 

70134 

70140 

70140 

70140 

70150 

70150 

70150 

70160 

70160 

70160 

70170 

70170 

70170 

70190 

70190 

70190 

70200 

70200 

70200 

70210 

70210 

70210 

70220 

70220 

70220 

70240 

70240 

70240 

70250 

70250 

70250 

70260 

70260 

70260 

70300 

70300 

70300 

703' 0 

703-'O 

70310 

70320 

70320 

70320 

70328 

70328 

70328 

70330 

70330 

70330 

70332 

70332 

70332 

70335 

70336 

70336 

70350 

70350 

70350 

70355 

70355 

70355 

70360 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

Ta 


26 
TC 


26 

TC 


26 
TC 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


X-ray  exam  of  mastoids  .... 
X-ray  exam  of  mastoids  .... 
X-ray  exam  of  mastoids  .... 
X-ray  exam  of  middle  ear  . 
X-ray  exam  of  middle  ear  . 
X-ray  exam  of  middle  ear  . 
X-ray  exam  of  facial  bones 
X-ray  exam  of  facial  bones 
X-ray  exam  of  facial  bones 
X-ray  exam  of  facial  bones  . 
X-ray  exam  of  facial  bones 
X-ray  exam  of  facial  bones 
X-ray  exam  of  nasal  bones 
X-ray  exam  of  nasal  bones 
X-ray  exam  of  nasal  bones 
X-ray  exam  of  tear  duct  .... 
X-ray  exam  of  tear  duct  .... 
X-ray  exam  of  tear  duct  .... 
X-ray  exam  of  eye  sockets 
X-ray  exam  of  eye  sockets 
X-ray  exam  of  eye  sockets  . 
X-ray  exam  of  eye  sockets  , 
X-ray  exam  of  eye  sockets 
X-ray  exam  of  eye  sockets  , 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses 

X-ray  exam  pituitary  saddle 
X-ray  exam  pituitary  saddle 
X-ray  exam  pituitary  saddle 

X-ray  exam  of  skull 

X-ray  exam  of  skull 

X-ray  exam  of  skull 

X-ray  exam  of  skull 

X-ray  exam  of  skull 

X-ray  exam  of  skull 

X-ray  exam  of  teeth  

X-ray  exam  of  teeth  

X-ray  exam  of  teeth 

X-ray  exam  of  teeth  

X-ray  exam  of  teeth  

X-ray  exam  of  teeth  

Full  mouth  x-ray  of  teeth  ... 
Full  mouth  x-ray  of  teeth  ... 
Full  mouth  x-ray  of  teeth  .... 

X-ray  exam  of  jaw  jotnt 

X-ray  exam  of  jaw  joint 

x-ray  exam  of  jaw  joint , 

X-ray  exam  of  jaw  joints  .... 
X-ray  exam  of  jaw  joints  .... 
X-ray  exam  of  jaw  joints  ... 

X-ray  exam  of  jaw  joint 

X-ray  exam  of  jaw  joint 

X-ray  exam  of  jaw  joint 

Magnetic  image  jaw  joint  .. 
Magnetic  image  jaw  joint  .. 
Magnetic  image  jaw  joint  .. 
X-ray  head  for  orthodontia 
X-ray  head  for  orthodontia 
X-ray  head  for  orthodontia  . 
Panoramic  x-ray  of  laws  . 
Panoramic  x-ray  of  jaws  , 
Panoramic  x-ray  of  jaws  , 
X-ray  exam  of  neck  , 


A  ---9^  CPT  HCPCS  Cxr-i"  "39^  A-e^M-  Mecca;  Assocat.O". 
• ' i-sca-es  B.us  an  -at  .$«c 'y  Mec-:a-e  sa;~^e":. 
-  •  i-o-:a'«s  'icxr.or  c'  ^-ar-M  Eo*-se  fvus  as  a  'es--;  o'  OBRA  "993 


0.34 

0.34 

0.00 

0.34 

0.34 

0.00 

0.19 

0.19 

0.00 

0.26 

0.26 

0.00 

0.17 

0.17 

0.00 

0.30 

0.30 

0.00 

0.21 

0.21 

0.00 

0.28 

0.28 

0.00 

0.17 

0.17 

0.00 

0.25 

0.25 

0.00 

0.19 

0.19 

0.00 

0.24 

0.24 

0.00 

0.34 

0.34 

0.00 

0.10 

0.10 

0.00 

0.16 

0.16 

0.00 

0.22 

0.22 

0.00 

0.18 

0.18 

0.00 

0.24 

0.24 

0.00 

0.54 

0.54 

0.00 

0.95 

0.95 

0.00 

0.17 

0.17 

0.00 

0.20 

0.20 

0.00 

0.17 


0.91 
0.16 
0.75 
0.86 
0.16 
0.704 
0.68 
0.09 
0.59 
0.87 
0.12 
0.75 
0.58 
0.08 
0.50 
1.04 
0.14 
0.90 
0.69 
0.10 
0.59 
0.38 
0.13 
0.75 
0.67 
0.08 
0.59 
0.87 
0.12 
0.75 
0.49 
0.09 
0.40 
0.70 
0.11 
0.59 
1.01 
0.16 
0.85 
0.30 
0.05 
0.25 
0.47 
0.07 
0.40 
0.85 
0.10 
0.75 
0.56 
0.09 
0.47 
0.91 
0.11 
0.80 
2.25 
0.25 
2.00 
11.11 
0.43 
10.68 
0.44 
0.08 
0.36 
0.63 
0.09 
0.54 
0.48 


0.07 

0.02 

0.05 

0.07 

0.02 

0.05 

0.05 

0.01 

0.04 

0.07 

0.02 

0.05 

0.04 

0.01 

0.03 

0.08 

0.02 

0.06 

0.05 

0.01 

0.04 

0.07 

0.02 

0.05 

0.05 

0.01 

0.04 

0.07 

0.02 

0.05 

0.04 

0.01 

0.03 

0.06 

0.02 

0.04 

0.08 

0.02 

0.06 

0.03 

0.01 

0.02 

0.04 

0.01 

0.03 

0.07 

0.02 

0.05 

0.04 

0.01 

0.03 

0.07 

0.02 

0.05 

0.17 

0.04 

0.13 

0.73 

0.06 

0.67 

0.03 

0.01 

0.02 

0.05 

0.01 

0.04 

0.04 


1.32 
0.52 
0.80 
1.27 
0.52 
0.75 
0.92 
0.29 
0.63 
1.20 
0.40 
0.80 
0.79 
0.26 
0.53 
1.42 
0.46 
0.96 
0.95 
0.32 
0.63 
1.23 
0.43 
0.80 
0.89 
0.26 
0.63 
1.19 
0.39 
0.80 
0.72 
0.29 
0.43 
1.00 
0.37 
0.63 
1.43 
0.52 
0.91 
0.43 
0.16 
0.27 
0.67 
0.24 
0.43 
1.14 
0.34 
0.80 
0.78 
0.28 
0.50 
1.22 
0.37 
0.85 
2.96 
0.83 
2.13 
12.79 
1.44 
11.35 
0.64 
0.26 
0.38 
0.88 
0.30 
0.58 
0.69 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX. 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX  I  N 

XXX  i  N 

XXX  j  N 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued 


HCPCS ' 


70360 

70360 

70370 

70370 

70370 

70371 

70371 

70371 

7C373 

70373 

70373 

70380 

70380 

70380 

70390 

70390 

70390 

70450 

70450 

70450 

70460 

70460 

70460 

70470 

70470 

70470 

70480 

70480 

70480 

70481 

70481 

70481 

70J82 

70482 

70482 

70486 

70486 

70486 

70487 

70487 

70487 

70488 

70488 

70488 

70490 

70490 

70490 

70491 

70491 

70491 

70492 

70492 

70492 

70540 

70540 

70540 

70541 

70541 

70541 

70551 

70551 

70551 

70552 

70552 

70552 

70553 

70553 


MOD 


26 

TC 


25 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


25 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


25 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


25 
TC 


26 


Status 


A 

A  . 

A 

A 

A 

A 

A- 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descnption 


X-ray  exam  of  neck  

X-ray  exam  of  neck 

Throat  x-ray  &  fluoroscopy  ... 
Throat  x-ray  &  fluoroscopy  ... 
Throat  x-ray  &  fluoroscopy  ... 
Speech  evaluation,  complex  . 
Speech  evaluation,  complex  . 
Sjaeech  evaluation,  complex  . 

Contrast  x-ray  of  larynx  

Corrtrast  x-ray  of  larynx  

Contrast  x-ray  of  larynx  

X-ray  exam  of  salivary  gland 
X-ray  exam  of  salivary  gland 
X-ray  exam  of  salivary  gland 
X-ray  exam  of  salivary  duct  .. 
X-ray  exam  of  salivary  duct  .. 
X-ray  exam  of  salivary  duct  .. 
CAT  scan  of  head  or  brain  ... 
CAT  scan  of  head  or  brain  ... 
CAT  scan  of  head  or  brain  ... 
Contrast  CAT  scan  of  head  .. 
Contrast  CAT  scan  of  head  .. 
Contrast  CAT  scan  of  head  .. 
Corrtrast  CAT  scans  of  head 
Contrast  CAT  scans  of  head 
Contrast  CAT  scans  of  head 

CAT  scan  of  skull  

CAT  scan  of  skull  „ 

CAT  scan  of  skull  „.. 

Contrast  CAT  scan  of  skufi  ... 
Contrast  CAT  scan  of  skull  ... 
Contrast  CAT  scan  of  skull  ..., 
Contrast  CAT  scans  of  skull  ., 
Contrast  CAT  scans  of  skull  .. 
Contrast  CAT  scans  of  skull  .. 

CAT  scan  of  face,  jaw  

CAT  scan  of  face,  jaw  

CAT  scan  of  face,  jaw  

Contrast  CAT  scan,  face/jaw  . 
Contrast  CAT  scan,  face'jaw  . 
Corrtrast  CAT  scan,  facejaw  . 
Corrtrast  CAT  scans  face  jaw 
Contrast  CAT  scans  face'jaw 
Contrast  CAT  scans  face'jaw 

CAT  scan  of  neck  tissue  

CAT  scan  of  neck  tissue  

CAT  scan  of  neck  tissue 

Contrast  CAT  of  neck  tissue  .. 
Contrast  CAT  of  neck  tissue  ., 
Contrast  CAT  of  neck  tissue  .. 
Contrast  CAT  of  neck  tissue  .. 
Contrast  CAT  of  neck  tissue  .. 
Contrast  CAT  of  neck  tissue  .. 


Magnetic 
Magnetic 
Magnetic 
Magnetic 
Magnetic 
Magnetic 
Magnetic 
Magnetic 
Magnetic 
Magnetic 
Magnetic 
Magnetic 
Magnetic 
Magnetic 


mage,  face,  neck  ... 
mage,  face,  neck  ... 
image,  face,  neck  ,„ 
image,  head  (MRA) 
image,  head  (MRA) 
'mage,  head  (MRA) 
mage,  bra.n  (MRI)  . 
-mage,  bram  (MRI)  . 
mage,  brain  (MRi)  . 
mage,  bram  (MRI)  , 
image,  brain  (MRI)  , 
mage,  bram  (MRI)  . 

mage,  brain  

mage,  brain  


Work 

RVUs* 


0.17 
0.00 
0.32 
0.32 
0.00 
0.84 
0.84 
0.00 
0.44 
0.44 
0.00 
0.17 
0.17 
0.00 
0.38 
0.38 
0.00 
0.85 
0.85 
0.00 
1.13 
1.13 
0.00 
1.27 
1.27 
0.00 
1.28 

^28 

0.00 

1.38 

1.38 

0.00 

1.45 

1.45 

0.00 

1.14 

1.14 

0.00 

1.30 

1.30 

0.00 

1.42 

1.42 

0.00 

1.28 

1.28 

0.00 

1.38 

1.38 

0.00 

1.45 

1.45 

0.00 

1.48 

1.48 

0.00 

1.81 

1.81 

0.00 

1.48 

1.48 

0.00 

1.78 

1.78 

0.00 

2.36 

2.36J 


Practice 

expense 
RVUs3 


0.08 
0.40 
1.39 
0.15 
124 
2.38 
0.38 
2.00 
1.90 
0.20 
1.70 
0.72 
0.08 
0.64 
1.87 
0.17 
1.70 
4.88 
0.38 
4.50 
5.89 
0.50 
5.39 
7.30 
0.56 
6.74 
5.07 
0.57 
4.50 
6.00 
0.61 
5.39 
7.38 
064 
6.74 
5.00 
0.50 
4.50 
5.96 
0.57 
5.39 
7.37 
0.63 
6.74 
5.07 
0.57 
4.50 
6.00 
0.61 
5.39 
7.38 
0.64 
6.74 
1T.34 
0.66 
10.68 
11.34 
0.66 
10.68 
11.34 
0.66 
10.68 
13.61 
0.80 
12.81 
24.79 
1.07 


Mal- 
practice 
RVUs 


0.01 
0.03 
0.10 
0.02 
0.08 
0.19 
0.06 
0.13 
0.14 
0.03 
0.11 
0.05 
0.01 
0.04 
0.14 
0.03 
0.11 
0.35 
006 
0.29 
0.43 
0.08 
0.35 
052 
0.09 
0.43 
0.38 
0.09 
0.29 
0.44 
0.09 
0.35 
0.53 
0.10 
0.43 
0.37 

ao8 

0.29 

0.44 

0.09 

0.35 

0.53 

0.10 

0.43 

0.38 

0.09 

0.29 

0.44 

009 

035 

0.53 

0.10 

0.43 

0.77 

0.10 

0.67 

0.77 

0.10 

0.67 

0.77 

0.10 

0.67 

0.S3 

0.12 

0.81 

1.65 

0.16 


Total 


0.26 

0.43 

1.81 

0.49 

1.32 

3.41 

1.28 

2.13 

2.48 

0.67 

1.81 

0.94 

0.26 

068 

2.39 

0.58 

1.81 

6.08 

1.29 

4.79 

7.45 

1.71 

5.74 

9.09 

1.92 

7.17 

6.73 

1.94 

4.79 

7.82 

2.08 

5.74 

9.36 

2.19 

7.-7 

6.51 

1.72 

4.79 

7.70 

1.96 

5.74 

9.32 

2.-'5 

7.17 

6.73 

1.94 

4.79 

7.82 

2.08 

5.74 

9.36 

2.19 

7.17 

-3.69 

2.24 

n.35 

13.92 

2,57 

11.35 

13.59 

2.24 

-1.35 

-6.32 

2.70 

13.52 

28.80 

3.59 


Qobal 
penod 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX  I  N 

XXX  N 

XXX  N 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


XXX  I  N 


Update 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
H 
N 
N 
N 
N 
N 
N 
N 
N 
N 
K 
N 
N 
N 
N 
N 
N 
N 
N 
hi 
N 
N 
N 
N 
N 
N 
H 
N 
N 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 

N 


■  A'l  -.-eoc  CPT  HCPCS  C•oc,.'■^^!  -o&s  Amencar  K^ca  Asscca-  C-. 

' '  inc<ates  RVUs  a'e  r.c!  usee  'c  Mecca's  oa>me-i. 

'  •  t-5-:a;9s  'eCijC".'C-  of  P^acce  Eiwse  RVUs  as  a  -eijx  o*  OS=j»  •  ?93 
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Addendum  B.— Relative  Value 


Jnits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


70553 
71010 
71010 
71010 
71015 
71015 
71015 
71020 
71020 
71020 
71021 
71021 
71021 
71022 
71022 
71022 
71023 
71023 
71023 
71030 
71030 
71030 
71034 
71034 
71034 
71035 
71035 
71035 
71036 
71036 
71036 
71038 
71038 
71038 
71040 
71040 
71040 
71060 
71060 
71060 
71090 
71090 
71090 
71100 
71100 
71100 
71101 
71101 
71101 
71110 
71110 
71110 
71111 
71111 
71111 
71120 
71120 
71120 
71130 
71130 
71130 
71250 
71250 
71250 
71260 
71260 
71260 


MOD 


TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 

26 
TC 


26 
TC 


26 
TC 

26 
TC 

26 
TC 

26 
TC 

26  " 
TC 

26 
TC 

26 
TC 

26" 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 


Status 


Descriptk  1 


Magnetic  image,  brain 

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

X-ray  exam  of  chest  ... 

X-ray  exam  of  chest  ... 

X-ray  exam  of  chest .... 

Chest 

Chest 

Chest 

Chest 

Chest 

Chest 

Chest 

Chest 

Chest 

Chest 

Chest 

Chest 

Chest 

Chest 

Chest 

Chest 

Ctiest 

Chest 

Chest 

Chest 

Chest 


!t  x-ray  .., 

it  x-ray  .., 

rt  x-ray  ... 

tt  x-ray  ... 

!t  x-ray  ... 

it  x-ray  ... 

it  x-ray  ... 

it  x-ray  ... 

it  x-ray  ... 

tt  x-ray  and  fluoroscopy 

it  x-ray  and  fluoroscopy 

it  x-ray  and  fluoroscopy 

it  x-ray  „ 

it  x-ray  

it  x-ray  

it  x-ray  &  fluoroscopy 
it  x-ray  &  fluoroscopy 
it  x-ray  &  fluoroscopy 

it  x-ray  .„ 

it  x-ray 

it  x-ray  , 

X-ray  guidance  for  biopsy 
X-ray  guidance  for  biopsy 
X-ray  guidance  for  t>iopsy 
X-ray  guidance  for  biopsy 
X-ray  guidance  for  biopsy 
X-ray  guldarx^  for  t^iopsy 
Contrast  x-ray  of  bronchi  . 
Contrast  x-ray  of  tironchi 
Contrast  x-ray  of  bronchi 
Contrast  x-ray  of  bronchi 
Contrast  x-ray  of  bronchi 
Contrast  x-ray  of  bronchi 
X-ray  &  pacemaker  insertior 
X-ray  &  pacemaker  insertior 
X-ray  &  pacemaker  insertior 

X-ray  exam  of  ribs  

X-ray  exam  of  ribs  

X-ray  exam  of  ribs  

X-ray  exam  of  ribs,  chest 
X-ray  exam  of  ribs,  chest 
X-ray  exam  of  ribs,  chest 
X-ray  exam  of  ribs 
X-ray  exam  of  ribs 
X-ray  exam  of  ribs 
X-ray  exam  of  ribs 
X-ray  exam  of  ribs,  chest ... 
X-ray  exam  of  ribs,  chest ... 
X-ray  exam  of  breasttwne  . 
X-ray  exam  of  txeasttwne  . 
X-ray  exam  of  breastbone  . 
X-ray  exam  of  breastbone  . 
X-ray  exam  of  breastbone  . 
X-ray  exam  of  breasttx>ne  . 

Cat  scan  of  chest 

Cat  scan  of  chest 

Cat  scan  of  chest 

Contrast  CAT  scan  of  chest 
Contrast  CAT  scan  of  chest 
Contrast  CAT  scan  of  chest 


chest 


All  numeiic  OPT  HCPCS  Copyright  1994  Amencan  MedKal  Association 
'  *  Indicaws  RVUs  are  not  used  tor  Medtcars  payment. 
'  •  Indicales  reduct:on  ol  Practice  Expense  RVUs  as  a  result  ot  08RA  1 993 


V^otk 
RVUs  2 


0.00 
0.18 
0.18 
0.00 
0.21 
0.21 
0.00 
0.22 
0.22 
0.00 
0.27 
0.27 
0.00 
0.31 
0.31 
0.00 
0.38 
0.38 
0.00 
0.31 
0.31 
0.00 
0.46 
0.46 
0.00 
0.18 
0.18 
0.00 
0.54 
0.54 
0.00 
0.54 
0.54 
0.00 
0.58 
0.58 
0.00 
0.74 
0.74 
0.00 
0.54 
0.54 
0.00 
0.22 
0.22 

aoo 

0.27 
0.27 
0.00 
0.27 
0.27 
0.00 
0.32 
0.32 
0.00 
0.20 
0.20 
0.00 
0.22 
0.22 
0.00 
1.16 
1.16 
0.00 
124 
1.24 
0.00 


Practice 
expense 
RVUs  3 


23.72 
0.53 
0.08 
0.45 
0.60 
0.10 
0.50 
0.69 
0.10 
0.59 
0.82 
0.12 
0.70 
0.84 
0.14 
0.70 
0.92 
0.17 
0.75 
0.89 
0.14 
0.75 
1.58 
0.21 
1.37 
0.58 
0.08 
0.50 
1.75 
0.25 
1.50 
•1.85 
0.25 
1.60 
1.66 
0.27 
1.39 
2.44 
0.34 
2.10 
1.85 
0.25 
1.60 
0.64 
0.10 
0.54 
0.77 
0.13 
0.64 
0.88 
0.13 
0.75 
1.00 
0.15 
0.85 
0.71 
0.09 
0.62 
0.77 
0.10 
0.67 
6.14 
0.51 
5.63 
7.29 
0.55 
6.74 


Mal- 
practice 
RVUs 


1.49 
0.04 
0.01 
0.03 
0.04 
0.01 
0.03 
0.05 
0.01 
0.04 
0.07 
0.02 
0.05 
0.07 
0.02 
0.05 
0.08 
0.03 
0.05 
0.07 
0.02 
0.05 
0.12 
0.03 
0.09 
0.04 
0.01 
0.03 
0.14 
0.04 
0.10 
0.15 
0.04 
0.11 
0.13 
0.04 
0.09 
0.19 
0.05 
0.14 
0.15 
0.04 
0.11 
0.06 
0.02 
0.04 
0.06 
0.02 
0.04 
0.07 
0.02 
0.05 
0.08 
0.02 
0.06 
0.05 
0.01 
0.04 
0.05 
0.01 
0.04 
0.44 
0.08 
0.36 
0.51 
0.08 
0.43 


Total 


25.21 
0.75 
0.27 
0.48 
0.85 
0.32 
0.53 
0.96 
0.33 
0.63 
1.16 
0.41 
0.75 
1.22 
0.47 
0.75 
1.38 
0.58 
0.80 
1.27 
0.47 
0.80 
2.16 
0.70 
1.46 
0.80 
0.27 
0.53 
2.43 
0.83 
1.60 
2.54 
0.83 
1.71 
2.37 
0.89 
1.48 
3.37 
1.13 
2.24 
2.54 
0.83 
1.71 
0.S2 
0.34 
0.58 
1.10 
0.42 
0.68 
1.22 
0.42 
0.80 
1.40 
0.49 
0.91 
0.96 
0.30 
0.66 
1.04 
0.33 
0.71 
7.74 
1.75 
5.99 
9.04 
1.87 
717 


Global 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
Tsl 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


Federal  Register  /  Vol.  59.  No.  235  /  Thursday.  December  8.  1994  /  Rules  and  Regulations    63541 


ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued 


HCPCS' 


71270 

71270 

71270 

71550 

71550 

71550 

71555 

71555 

71555 

72010 

72010 

72010 

72020 

72020 

72020 

72040 

72040 

72040 

72050 

72050 

72050 

72052 

72052 

72052 

72069 

72069 

72069 

72070 

72070 

72070 

72072 

72072 

72072 

72074 

72074 

72074 

72088 

72080 

72080 

72090 

72090 

72090 

72100 

72100 

72100 

72110 

72110 

72110 

72114 

72114 

72114 

72120 

72120 

72120 

72125 

72125 

72125 

72126 

72126 

72126 

72127 

72127 

72127 

72128 

72128 

72128 

72129 


MOD 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Contrast  CAT  scans  of  chest ... 
Contrast  CAT  scans  of  chest ... 
Contrast  CAT  scans  of  chest ... 

Magnetic  image,  chest 

Magnetic  image,  chest „ 

Magnetic  image,  chest 

Magnetic  imaging/chest  (MRA) . 
Magnetic  Nmaging/chest  (MRA) . 
Magnetic  imaging/chest  (MRA) . 

X-ray  exam  of  spine  ., 

X-ray  exam  of  spine  

X-ray  exam  of  spine 

X-ray  exam  of  spine  , 

X-ray  exam  of  spine  

X-ray  exam  of  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine „., 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine  _ 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  trunk  spine  

X-ray  exam  of  trunk  spine  

X-ray  exam  of  trunk  spine  

X-ray  exam  of  thorax  spine 

X-ray  exam  of  ttiorax  spine 

X-ray  exam  of  thorax  spine  

X-ray  exam  of  thoracic  spine  .... 
X-ray  exam  of  thoracic  spine  .... 
X-ray  exam  of  thoracx:  spine  .... 
X-ray  exam  of  thoracic  spine  .... 
X-ray  exam  of  thoracic  spine  .... 
X-ray  exam  of  ttiorack:  spine  .... 

X-ray  exam  of  tmnk  spine  

X-ray  exam  of  trunk  spine  

X-ray  exam  of  trunk  spine  

X-ray  exam  of  trunk  spine 

X-ray  exam  of  tmnk  spine 

X-ray  exam  of  trunk  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine , 

X-ray  exam  of  tower  spine , 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower -spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine ... 

CAT  scan  of  neck  spine  

CAT  scan  of  neck  spine  

CAT  scan  of  neck  spine  

Contrast  CAT  scan  of  neck 

Contrast  CAT  scan  of  neck 

Contrast  CAT  scan  of  neck 

Contrast  CAT  scans  of  neck 

Contrast  CAT  scans  of  neck  ....„ 

Contrast  CAT  scans  of  neck  . 

CAT  scan  of  thorax  spine 

CAT  scan  of  thorax  spine 

CAT  scan  of  ttiorax  spine 

Contrast  CAT  scan  of  thorax 


'  An  nutiwric  OPT  HCfY^S  Copyright  1994  Afflwtcan  Me<Scal  Associalicn. 

2 1  tndiolM  RVU*  are  rral  uMd  «or  Maifcart  payment 

>*  mdicala*  reduction  ol  Prwuoe  EwenM  RVU  M  a  resuK  o(  OBRA 1 993. 


Work 
RVU82 


1.38 

1.38 

0.00 

1.60 

1.60 

0.00 

1.81 

1.81 

0.00 

0.45 

0.45 

0.00 

0.15 

0.15 

0.00 

0.22 

0.22 

0.00 

0.31 

0.31 

0.00 

0.36 

0.36 

0.00 

0.22 

0.22 

0.00 

0.22 

0.22 

0.00 

0.22 

022 

0.00 

0.22 

0.22 

0.00 

0.22 

0.22 

0.00 

0.28 

028 

0.00 

022 

022 

0.00 

0.31 

0.31 

0.00 

0.36 

0.36 

0.00 

022 

022 

0.00 

1.16 

1.16 

0.00 

122 

122 

0.00 

127 

127 

0.00 

1.16 

1.16 

0.00 

122 


Practice 
expense 
RVUeS 


9.04 
0.61 
8.43 
11.40 
0.72 
10.68 
11.40 
0.72 
10.68 
1.18 
020 
0.98 
0.47 
0.07 
0.40 
0.67 
0.10 
0.57 
0.99 
0.14 
0.85 
125 
0.17 
1.08 
0.57 
0.10 
0.47 
0.72 
0.10 
0.62 
0.80 
0.10 
0.70 
0.97 
0.10 
0.87 
0.74 
0.10 
0.64 
0.77 
0.13 
0.64 
0.74 
0.10 
0.64 
1.01 
0.14 
0.87 
1.30 
0.17 
1.13 
0.95 
0.10 
0.85 
6.14 
0.51 
5.63 
727 
0.53 
6.74 
8.99 
0.56 
8.43 
6.14 
0.51 
5.63 
727 


Mal- 

pradice 

RVUs 


0.61 

0.09 

0.52 

0.78 

0.11 

0.67 

0.78 

0.11 

0.67 

0.09 

0.03 

0.06 

0.04 

0.01 

0.03 

0.05 

0.01 

0.04 

0.08 

0.02 

0.06 

0.09 

0.02 

0.07 

0.04 

0.01 

0.03 

0.05 

0.01 

0.04 

0.06 

0.01 

0.05 

0.07 

0.01 

0.06 

0.05 

0.01 

0.04 

0.06 

0.02 

0.04 

0.05 

0.01 

0.04 

0.08 

0.02 

0.06 

0.09 

0.02 

0.07 

0.07 

0.01 

0.06 

0.44 

0.08 

0.36 

0.51 

0.08 

0.43 

0.61 

0.09 

0.52 

0.44 

0.06 

0.36 

0.51 


Total 


11.03 
2.06 
8.95 

13.78 
2.43 

11.35 

13.99 
2.64 

11.35 
1.72 
0.68 
1.04 
0.66 
0.23 
0.43 
0.94 
0.33 
0.61 
1.38 
0.47 
0.91 
1.70 
0.55 
1.15 
0.83 
0.33 
0.50 
0.99 
0.33 
0.66 
1.06 
0.33 
0.75 
126 
0.33 
0.93 
1.01 
0.33 
0.68 
1.11 
0.43 
0.68 
1.01 
0.33 
0.68 
1.40 
0.47 
0.93 
1.75 
0.56 
120 
1.24 
0.33 
0.91 
7.74 
1.75 
5.99 
9.00 
1.83 
7.17 

10.87 
1.92 
8.95 
7.74 
1.75 

5.99 

9.00  I 


Gtobel 
period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

.  XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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Addendum  B.— R.^tive  Value  U  ^ts  (RVUs)  and  Related  Koformatjon— Continued 
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TC 

26 
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TC 
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26 
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Status 


Description 


Contrast  CAT  scan  of  thorax  . 
Contrast  CAT  scan  of  thorax  . 
Contrast  CAT  scans  of  thorax 
Contrast  CAT  scans  of  thorax 
Contrast  CAT  scans  of  thorax 

CAT  scan  of  lower  spine  

CAT  scan  of  lower  spine 

CAT  scan  of  lower  spine  

Contrast  CAT  of  lower  spine  . 
Contrast  CAT  of  iower  spine  . 
Contrast  CAT  of  lower  spine  . 
Contrast  CAT  scans,  low  spirn 
Contrast  CAT  scans,  low  spin* 
Contrast  CAT  scans,  low  spint 
Magr>etic  image,  neck  spine  . 
Magnetic  image,  neck  spine  . 
Magnetic  image,  neck  spine  . 
Magnetic  image,  neck  spine  . 
Magnetic  image,  neck  spine  . 
Magnetic  image,  neck  spir>e  .. 
Magnetic  image,  chest  spif>e  . 
Magnetic  image,  chest  spine  . 
Magnetic  image,  chest  spine  . 
Magnetic  image,  chest  spine  . 
Magnetic  image,  chest  spine 
Magnetic  image,  chest  spine  . 
Magnetic  image,  lumbar  spine 
Magnetic  image,  lumbar  spine 
Magnetic  image,  lumbar  spine 
Magnetic  image,  lumbar  spine 
Magnetic  image,  lumbar  spine 
Magnetic  image,  lumbar  spine 
Magnetic  image,  neck  spine 
Magnetic  image,  neck  spine 
Magnetic  image,  neck  spir>e 
Magnetic  image,  chest  spine 
Magnetic  image,  chest  spine 
Magnetic  image,  chest  spine  . 
Magnetic  image,  lumbar  spine 
Magnetic  image,  lumbar  spine 
Magnetic  image,  lumbar  spine 
Magnetic  imaging/spine  (MRA 
Magnetic  imagingspine  (MRA 
Magnetic  imagingspine  (MRA 

X-ray  exam  of  pelvis 

X-ray  exam  of  pelvis 

X-ray  exam  of  pelvis J.. 

X-ray  exarn  of  pelvis 

X-ray  exam  of  pelvis 

X-ray  exam  of  pelvis 

CAT  scan  of  pelvis  . __. 

CAT  scan  of  pelvis  ..,.___._.. 

CAT  scan  of  pelvis  .." 

Contrast  CAT  scan  of  pelvis  .. 
Contra-jt  CAT  scan  of  pelvis  .. 
Conirast  CAT  scan  of  pelvis  .. 
Contrast  CAT  scans  of  peK'is 
Contrasi  CAT  scans  of  pelvis 
.Contrast  CAT  scans  of  pelvis 

Magnetic  image,  pelvis  

Magnetic  image,  pelvis  „.. 

Magnetic  image,  pelvis  

Magnetic  imaging/pelvistMRA) 
Magnetic  imaging/pe!-vis(MRA) 
Magnetic  imaging/pelvis(MRA) 
X-ray  exam  sacroiliac  joints  ... 
X-ray  exam  sacroiliac  joints 
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2.36 
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1.80 

1.80 

0.00 
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0.21 

0.21 
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1.09 

1.09 
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1.16 

1.16 

0.00 

122. 
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0.00 

1.60 

1.60 

0.00 

1.80 

1.80 

aoo 

0.17 
0.17 
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RVUs  3 


asa 

6.74 
6.99 
0.56 
8.43 
6.14 
0.51 
5.53 
7.27 
0.53 
6.74 
8.99 
0.56 
8.43 
11.40 

a72 

10.68 

13.67 

0.8S 

12.81 

12.58 

0.72 

11.86 

13.67 

0.86 

12.81 

12.52 

0.66 

11.86 

13.61 

0.80 

12.81 

24.87 

1.15 

23-72 

24JJ7 

1.15 

23.72 

24.79 

1.07 

23.72 

12.52 

0.66 

11.86 

0.57 

0.07 

0.50 

0.74 

0.10 

0.64 

6.11 

0.48 

5.63 

7.03 

0.51 

6.52 

8.62 

0.53 

3.09 

11.40 

0.72 

10.68 

11.40 

0.72 

10.68 

0.58 

0.08 
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0.43 
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0.52 

0.44 

0.08 

0.36 

0.51 

0.08 

0.43 

0.61 

0.09 
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0.11 

0.67 

0.94 

0.13 

0.81 
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0.11 
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0.07 

0.36 

0.49 

0.03 

0.41 

0.58 

0.08 
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0.11 

0.67 

0.78 

0.11 

0.67 

0.04 

0.01 
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7.74 
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5.99 

9.00 
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10.87 

1.92 
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13.78 

2.43 

11.35 
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13.62 

15.03 

2.43 

12.60 

16.53 

2.91 

13.62 

14.84 
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2.70 

13.62 

29.10 
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29.10 
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28.80 

3.59 
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15.16 
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12.60 

0.78 
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0.32 

0.68 

7.63 
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5.99 
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1.75 
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ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued 


Status 
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Descriptwn 


X-ray  exam  sacroiliac  joints  .. 

X-ray  exam  sacroiliac  joints  .. 

X-ray  exam  sacroiliac  joints  .., 

X-ray  exam  sacroiliac  joints  ... 

X-ray  exam  of  tailt>or)e  

X-ray  exam  of  tailborw  .. 

X-ray  exam  of  tailbone 

Contrast  x-ray  of  neck  spine  .. 

Contrast  x-ray  of  neck  spine  .. 

Contrast  x-ray  of  neck  spine  .. 

Contrast  x-ray  tfx>rax  spine  ... 

Contrast  x-ray  thorax  spine  ... 

Contrast  x-ray  ttx>rax  spine  ... 

Contrast  x-ray  k)wer  spine 

Contrast  x-ray  k>wer  spine 

Contrast  x-ray  tower  spine 

Contrast  x-ray  of  spine  

Contrast  x-ray  of  spir>e  .... 

Contrast  x-ray  of  spine  

X-ray  of  neck  spine  disk  

X-ray  of  neck  spine  disk  .._„.. 

X-ray  of  neck  spine  disk  

X-ray  of  tower  spine  disk 

X-ray  of  lower  spine  disk  

X-ray  of  tower  spine  disk  

X-ray  exam  of  collarbone 

X-ray  exam  of  collarbone 

X-ray  exam  of  collarbone 

X-ray  exam  of  shoukJer  Wade 

X-ray  exam  of  shouWer  blade 

X-ray  exam  of  shouWer  blade 

X-ray  exam  of  shoukJer  

X-ray  exam  of  shoutoer  

X-ray  exam  of  shouWer  „.. 

X-ray  exam  of  ShoukJer  

X-ray  exam  of  shouWer  

X-ray  exam  of  shoukJer  

Contrast  x-ray  of  shouWer 

Contrast  x-ray  of  shouWer 

Contrast  x-ray  of  shouWer  . 

X-ray  exam  of  shouWers  

X-ray  exam  of  shouWers  

X-ray  exam  of  shouWers ..„ 

X-ray  exam  of  humerus  

X-ray  exam  of  humerus 

X-ray  exam  of  humerus  „., 

X-ray  exam  of  elbow 

X-ray  exam  of  elbow 

X-ray  exam  of  elbow 

X-ray  exam  of  elbow _ 

X-ray  exam  of  elbow 

X-ray  exam  of  elbow 

Contrast  x-ray  of  elbow  „.. 

Contrast  x-ray  of  elbow  . ..... 

Contrast  x-ray  of  elbow 

X-ray  exarfv  of  forearm _ 

X-ray  exam  of  forearm 

X-ray  exam  of  forearm 

X-ray  exam  of  arm,  infant 

X-ray  exam  of  arm,  infant , 

X-ray  exam  of  arm,  infant ... 

X-ray  exam  of  wrist 

X-ray  exam  of  wrist 

X-ray  exam  of  wrist 

X-ray  exam  of  wrist 

X-ray  exam  of  wrist 

X-ray  exam  of  wrist .'. 


'  All  numeric  OPT  HCPCS  CopyngW  1994  Amencan  Medical  Association 

'  » Indicales  RVUs  are  not  used  lor  Medicare  payment. 

» •  lnd<ates  reduction  of  Practice  Expar.se  RVUs  as  a  result  of  OBRA  1 993 
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0.50 
0.68 
0.09 
0.59 
0.62 
0.08 
0.54 
4.93 
0.41 
4.52 
4.54 
0.41 
4.13 
4.26 
0.38 
3.88 
6.40 
0.59 
5.81 
8.37 
0.38 
7.99 
7.87 
0.38 
7.49 
0.57 
0.07 
.0.50 
0.58 
0.08 
0.50 
0.52 
0.07 
0.45 
0.62 
0.08 
0.54 
2.25 
0.25 
2.00 
0.73 
0.09 
0.64 
0.62 
0.08 
0.54 
0.57 
0.07 
0.50 
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0.06 
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A 
A 
A 
A 
A 
A 
A 
A 
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A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Contrast  x-ray  of  wrist 

Contrast  x-ray  of  wrist ~., 

Contrast  x-ray  of  wrist 

X-ray  exam  of  hand  

X-ray  exam  of  hand  

X-ray  exam  of  hand  

X-ray  exam  of  hand  

X-ray  exam  of  hand  

X-ray  exam  of  hand 

X-ray  exam  of  finger(s) _ 

X-ray  exam  of  finger(s) 

X-ray  exam  of  finger(s)  

CAT  scan  of  arm 

CAT  scan  of  arm  . 

CAT  scan  of  arm ™ 

Contrast  CAT  scan  of  arm  ... 
Contrast  CAT  scan  of  arm  ... 
Contrast  CAT  scan  of  arm  ... 
Contrast  CAT  scans  of  arm  . 
Contrast  CAT  scans  of  arm  . 
Contrast  CAT  scans  of  arm  . 
Magnetic  image,  arm,  hand  . 
Magnetic  image,  arm,  hand  . 
Magnetic  image,  arm,  hand  . 
Magnetic  image,  joint  of  arm 
Magnetic  image,  joint  of  arm 
Magnetic  image,  joint  of  arm 
Magnetic  inDaging/upper  (MR^ 
Magnetic  imaging/upper  (MRA 
Magnetic  in^ging/upper  {MRA 

X-ray  exam  of  hip  _.„. 

X-ray  exam  of  hip  

X-ray  exam  of  hip 

X-ray  exam  of  hip  „ 

X-ray  exam  of  hip  .* „. 

X-ray  exam  of  hip  

X-ray  exam  of  hips  

X-ray  exam  of  hips 

X-ray  exam  of  hips _ 

Contrast  x-ray  of  hip  .., 

Contrast  x-ray  of  hip  

Contrast  x-ray  of  hip 

X-ray  exam  of  hip  _ 

X-ray  exam  of  hip  „. 

X-ray  exam  of  hip  

X-ray  exam  of  pelvis  &  hips  . 
X-ray  exam  of  pelvis  &  hijss  . 
X-ray  exam  of  pelvis  &  hips  . 

X-ray  exam  of  thigh  

X-ray  exam  of  thigh  ^ 

X-ray  exam  of  thigh  

X-ray  exam  of  knee  „ 

X-ray  exam  of  knee  ~... 

X-ray  exam  of  knee  _ 

X-ray  exam  of  knee  ™ 

X-ray  exam  of  knee  

X-ray  exam  of  knee  

X-ray  exam  of  knee  

X-ray  exam  of  knee  

X-ray  exam  of  knee  

X-ray  exam  of  knee  ...„ 

X-ray  exam  of  knee  ~ 

X-ray  exam  of  knee  

Contrast  x-ray  of  knee  joint  . 
Contrast  x-ray  of  knee  joint  . 
Contrast  x-ray  of  knee  joint  . 
X-ray  exam  of  lower  leg  
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Work 
RVUs  2 


PractKe 

expense 

RVUs  3 


0.54 

0.54 

0.00 

0.16 

0.16 

0.00 

0.17 

0.17 

0.00 

0.13 

0.13 

0.00 

1.09 

1.09 

0.00 

1.16 

1.16 

0.00 

1.22 

1.22 

0.00 

1.48 

1.48 

0.00 

0.95 

0.95 

0.00 

1.73 

1.73 

0.00 

0.17 

0.17 

0.00 

0.21 

0.21 

0.00 

0.26 

0.26 

0.00 

0.54 

0.54 

0.00 

0.29 

0.29 

0.00 

0.20 

0.20 

0.00 

0.17 

0.17 

0.00 

0.17 

0.17 

0.00 

0.18 

0.18 

0.00 

0.22 

0.22 

0.00 

0.17 

0.17 

0.00 

0.54 

0.54 

0.00 

0.17 


Mal- 
practice 
RVUs 


1.75 
0.25 
1.50 
0.54 
0.07 
0.47 
0.59 
0.08 
C.51 
0.46 
0.06 
0.40 
5.21 
0.48 
4.73 
6.14 
0.51 
5.63 
7.61 
0.53 
7.08 
11J34 
a66 
10.68 
11.11 
0.43 
10.68 
11.34 
0.65 
10.58 
0.53 
0.08 
0.45 
0.64 
0.10 
0.54 
0.76 
0.12 
0.64 
2.25 
0.25 
2.00 
0.63 
0.13 
0.50 
0.64 
0.10 
0.54 
0.62 
0.08 
0.54 
0.57 
0.07 
0.50 
0.63 
0.09 
034 
0.69 
0.10 
0.59 
0.54 
0.07 
0.47 
2.75 
0.25 
2.50 
0.57 


Total 


0.14 

0.04 

0.10 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.04 

0.C1 

0.03 

037 

0.07 

0.30 

0.44 

0.08 

0.36 

0.53 

0.08 

0.45 

0.77 

0.10 

0.67 

0.73 

0.06 

0.67 

0.77 

0.10 

0.67 

0.04 

0.01 

0.03 

0.05 

0.01 

0.04 

0.05 

0.02 

0.04 

0.17 

0.04 

0.13 

0.05 

0.02 

0.03 

0.05 

0.01 

0.04 

0.05 

0.01 

0.04 

0.04 

0.01 

0.03 

0.05 

0.01 

0.04 

0.06 

0.02 

0.04 

0.04 

0.01 

0.03 

0.21 

0.04 

0.17 

0.04 


Global 
period 


2.43 
0.83 
1.60 
0.74 
0.24 
0.50 
0.80 
0.26 
0.54 
0.63 
0.20 
0.43 
6.67 
1.64 
5.03 
7.74 
1.75 
5.99 
9.36 
1.83 
7.53 
.13.59 
2.24 
11.35 
12.79 
1.44 
11.35 
13.84 
2.49 
11.35 
0.74 
0.26 
0.48 
0.90 
0.32 
0.58 
1.08 
0.40 
0.68 
2.96 
0.63 
2.13 
0.97 
0.44 
0.53 
0.89 
0.31 
0.58 
0.84 
0.26 
0.58 
0.78 
0.25 
0  53 
0.86 
0.28 
0.58 
0.97 
0.34 
0.63 
0.75 
0.25 
0.50 
3.50 
0.83 
2.67 
0.78 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

"XXX 

XXX 

XXX 

XXX 

XXX 
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HCPCS' 


73690 

73590 

73592 

73592 

73592 

73600 

73600 

73600 

73610 

73610 

73610 

73615 

73615 

73615 

73620 

73620 

73620 

73630 

73630 

73630 

73650 

73660 

73650 

73660 

73660 

73660 

73700 

73700 

73700 

73701 

73701 

73701 

73702 

73702 

73702 

73720 

73720 

73720 

73721 

73721 

73721 

73725 

73725 

73725 

74000 

74000 

74000 

74010 

74010 

74010 

74020 

74020 

74020 

74022 

74022 

74022 

74150 

74150 

74150 

74160 

74160 

74160 

74170 

74170 

74170 

74181 

74181 
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26 

TC 


26 

TC 
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TC 
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TC 
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TC 
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TC 
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TC 
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Status 


26 
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A 

A 

A 

A 

A 

A 

A 

A 

A 
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A 
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A 

A 
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A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


DescripSon 


X-ray  exam  of  lower  leg  ., 
X-ray  exam  of  tower  leg  .. 
X-ray  exam  of  leg,  infant 
X-ray  exam  of  leg,  infant 
X-ray  exam  of  leg,  infant 

X-ray  exam  of  ar^e  

X-ray  exam  of  ankle  

X-ray  exam  of  ankle 

X-ray  exam  of  ankle  

X-ray  exam  of  ankle  „w.. 

X-ray  exam  of  ankle 

Contrast  x-ray  of  ankle  ... 
Contrast  x-ray  of  ankle  ... 
Contrast  x-ray  of  ankle  ... 

X-ray  exam  of  foot  

X-ray  exam  of  foot  

X-ray  exam  of  foot  ..•». 

X-ray  exam  of  foot  

X-ray  exam  of  foot  

X-ray  exam  of  foot  

X-ray  exam  of  heel  

X-ray  exam  of  heel 

X-ray  exam  of  heel  ..„...»„„ , 

X-ray  exam  of  toe(s)  .„ ... 

X-ray  exam  of  toe(s) . 

X-ray  exam  of  toe(s) 

CAT  scan  of  leg „.„ , 

CAT  scan  of  leg ..... 

CAT  scan  of  leg „ 

Contrast  CAT  scan  of  leg ^ 

Contrast  CAT  scan  of  leg 

Contrast  CAT  scan  of  leg  

Contrast  CAT  scans  of  leg  

Contrast  CAT  scans  of  leg  

Contrast  CAT  scans  of  leg  

Magnetk:  image,  leg,  foot  .._. 

Magnetw  image,  teg,  foot  .._•„ 

Magnetic  image,  teg,  loot  

Magnetic  image,  joint  of  leg  

Magnetic  image,  joint  of  leg  

Magnetic  image,  joint  of  leg 

Magnetk:  imagirig/tower  (MRA)  .„ 
Magnetic  imaging/lower  (MRA) ... 
Magnetk:  imagingTower  (MRA) ... 

X-ray  exam  of  abdomen  _. 

X-ray  exam  of  abdomen 

X-ray  exam  of  abdomen  

X-ray  exam  of  abdomen _. 

X-ray  exam  of  abdomen 

X-ray  exam  o*  abdomen 

X-ray  exam,  of  abdomen 

X-ray  exam  of  abdomen . . 

X-ray  exam  of  abdon'ien  

X-ray  exam  series,  atxJomen 

X-ray  exam  series,  abdomen 

X-ray  exam  series,  abdomen 

CAT  scan  of  abdomen 

CAT  scan  of  abdomen  „, 

CAT  scan  of  abdomen 

Contrast  CAT  scan  of  abdomen  . 
Contrast  CAT  scan  of  abdomen  . 
Contrast  CAT  scan  of  abdomen  „ 
Contrast  CAT  scans,  abdomen  ... 
Contrast  CAT  scans,  atxjomen  ._ 
Contrast  CAT  scans,  alxJomen  ... 
Magnetk:  image,  atxJomen  (MRI) 
Magnetk:  Image,  abdomen  (MRI> 
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'  All  numeric  CPT  HCPCS  Copyngtn  1994  Amencan  Medcal  Associaljon. 

'( liKlicates  RVUs  are  not  used  tor  Medicwe  paymem. 

' '  tnicates  reduction  o«  Practioe  Expense  RVUs  as  a  resJl  of  OBRA  1993. 


0.17 
0.00 
0.16 
0.16 
0.00 
0.16 
0.16 
0.00 
0.17 
0.17 
0.00 
0.54 
0.54 
OJOO 
0.16 
0.16 
0.00 
0.17 
0.17 
0.00 
0.16 
0.16 
0.00 
0.13 
0.13 
OJOO 

^J09 
1.09 
0.00 
1.16 
1.18 
0.00 
1.22 
1.22 
0.00 
1.48 
1.48 
0.00 
0.95 
0.95 
0.00 
1.82 
1.82 
0.00 
0.18 
0.18 
0.00 
0.23 
0.23 
OJOO 
027 
027 
0.06 
0.32 
0.32 
0.00 
1.19 
1.19 
OJOO 
i27 
157 
0.00 
1.40 
1.40 
OJOO 
1.60 
1J» 
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expense 
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0.07 
0.50 
0.54 
0.07 
0.47 
0.54 
0.07 
0.47 
0.59 
0.08 
0.51 
2.25 
0.25 
2.00 
0.54 
0.07 
0.47 
0.59 
0.08 
0.51 
0.52 
0.07 
0.45 
0.46 
0.06 
0.40 
5.21 
0.48 
4.73 
6.14 
0.51 
5.63 
7.61 
0.53 
7.08 
11.34 
0.66 
10.68 
11.11 
0.43 
10.68 
11.34 
0.66 
10.68 
0.58 
0.08 
0.50 
0.65 
0.11 
0.54 
0.72 
0.13 
0.59 
0.85 
0.15 
0.70 
5:91 
0.52 
5.39 
7.08 
0.56 
6.52 
8.71 
0.62 
8.09 
11.40 
0.72 


Mal- 
practice 
RVUs 


0.01 

0.03 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.17 

0.04 

0.13 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.37 

0.07 

0.30 

0.44 

0.08 

0.36 

0.53 

0.03 

0.45 

0.77 

0.10 

0.67 

0.73 

0.06 

0.67 

0.77 

0.10 

0.67 

0.04 

0.01 

0.03 

0.06 

0.02 

0.04 

0.06 

0.02 

0.04 

0.07 

0.02 

0.05 

0.43 

0.06 

0.35 

0.50 

0.09 

0.41 

0.60 

0.10 

0.50 

0.78 

0.11 


Total 


0.25 
0.53 
0.74 
0.24 
0.50 
0.74 
024 
0.50 
0.80 
0.26 
0.54 
2.96 
0.83 
2.13 
0.74 
0.24 
0.50 
0.80 
0.26 
0.54 
0.72 
0.24 
0.48 
0.63 
0.20 
0.43 
6.67 
1.64 
5.03 
7.74 
1.75 
5.99 
9.36 
1.83 
7.53 
13.59 
2.24 
11.35 
12.79 
1.44 
11.35 
13.93 
2.58 
11.35 
0.80 
0.27 
0.53 
0.94 
0.36 
0.58 
1.05 
0.42 
0.63 
1.24 
0.49 
0.75 
7.53 
1.79 
5.74 
8.85 
1.92 
6.93 
10.71 
2.12 
8.59 
13.78 
2.43 


Gtabai 

period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 
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XXX 
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XXX 

XXX 

XXX 

XXX 
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HCPCS' 


74181 
Ml  85 
•74185 
74185 
74190 
74190 
74190 
74210 
74210 
74210 
74220 
74220 
74220 
74230 
74230 
74230 
74235 
74235 
74235 
74240 
74240 
74240 
74241 
74241 
74241 
74245 
74245 
74245 
74246 
74246 
74246 
74247 
74247 
74247 
74249 
74249 
74249 
74250 
74250 
74250 
74251 
74251 
74251 
74260 
74260 
74260 
74270 
74270 
74270 
74280 
74280 
74280 
74283 
74283 
74283 
74290 
74290 
74290 
74291 
74291 
74291 
74300 
74300 
74300 
74301 
74301 
74301 


MOD 


TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 


Status 


Descriptior 


Magnetic  image,  abdomen  (MRI) 
Magnetic  image/abdomen  (M  )A) 
Magnetic  image/abdomen  (M  \A) 
Magnetic  image/abdomen  (Mf)A) 
X-ray  exam  of  peritoneum 
X-ray  exam  of  peritoneum  ...J.. 

X-ray  exam  of  peritoneum 

Contrast  x-ray  exam  of  throat . 
Contrast  x-ray  exam  of  ttiroad  .. 
Contrast  x-ray  exam  of  throat  .. 
Contrast  x-ray  exam,  esophai  us 
Contrast  x-ray  exam,  esopha<  us 
Contrast  x-ray  exam,  esophai  us 
Cinema  x-ray  throat/esophagus . 
Cinema  x-ray  throat/esophagOs . 
Cinema  x-ray  throat/esophagus . 
Remove  esophagus  ot)structi«n 
Remove  esophagus  obstruction 
Remove  esophagus  obstruction 
X-ray  exam  upper  Gl  tract 
X-ray  exam  upper  Gl  tract 
X-ray  exam  upper  Gl  tract 
X-ray  exam  upper  Gl  tract 
X-ray  exam  upper  Gl  tract 
X-ray  exam  upper  Gl  tract 
X-ray  exam  upper  Gl  tract 
X-ray  exam  upper  Gl  tract 
X-ray  exam  upper  Gl  tract 
Contrast  x-ray  upper  Gl  tract 
Contrast  x-ray  upper  Gl  tract 
Contrast  x-ray  upper  Gl  tract 
Contrast  x-ray  upper  Gl  tract 
Contrast  x-ray  upper  Gl  tract 
Contrast  x-ray  upper  Gl  tract 
Contrast  x-ray  upper  Gl  tract 
Contrast  x-ray  upper  Gl  tract 
Contrast  x-ray  upper  Gl  tract 

X-ray  exam  of  small  bowel  

X-ray  exam  of  small  bowel 

X-ray  exam  of  small  bowel  ..  J.. 
X-ray  exam  of  small  bowel 
X-ray  exam  of  small  bowel 
X-ray  exam  of  smalj  bowel 
X-ray  exam  of  small  bowel 
X-ray  exam  of  small  bowel 
X-ray  exam  of  small  bowel 
Contrast  x-ray  exam  of  colon 
Contrast  x-ray  exam  of  colon 
Contrast  x-ray  exam  of  colon 
Contrast  x-ray  exam  of  colon 
Contrast  x-ray  exam  of  coloa 
Contrast  x-ray  exam  of  colon 
Contrast  x-ray  exam  of  colon 
Contrast  x-ray  exam  of  colon 
Contrast  x-ray  exam  of  colon 
Contrast  x-ray,  gallbladder  . 
Contrast  x-ray,  gallbladder  . 
Contrast  x-ray,  gallbladder .. 
Contrast  x-rays,  gallbladder 
Contrast  x-rays,  gallbladder 
Contrast  x-rays,  gallbladder 
X-ray  bile  ducts,  pancreas  .. 
X-ray  t)ile  ducts,  pancreas  .. 
X-ray  bile  ducts,  pancreas  .. 
Additional  x-rays  at  surgery 
Additional  x-rays  at  surgery 
Additional  x-rays  at  isurgery  .  .. 


'  All  numenc  OPT  MCPCS  Copyngni  1994  Amencan  Medical  AssooaJKjn 

'  » tnoieates  RVUs  are  not  used  for  Medicaro  payment. 

'  •  lna>cale$  reduciioo  ol  Practice  Expense  RVUs  as  a  result  of  OSRA  1993 


Work 
RVUs  2 


0.00 

1.80 

1.80 

0.00 

0.48 

0.48 

0.00 

0.36 

0.36 

0.00 

0.46 

0.46 

0.00 

0.53 

0.53 

0.00 

1.19 

1.19 

0.00 

0.69 

0.69 

0.00 

0.69 

0.69 

0.00 

0.91 

0.91 

0.00 

0.69 

0.69 

0.00 

0.69 

0.69 

0.00 

0.91 

0.91 

0.00 

0.47 

0.47 

0.00 

0.69 

0.69 

0.00 

0.50 

0.50 

0.00 

0.69 

0.69 

0.00 

0.99 

0.99 

0.00 

2.02 

2.02 

0.00 

0.32 

0.32 

0.00 

0.20 

0.20 

0.00 

0.00 

0.36 

0.00 

0.00 

0.21 

0.00 


Practice 
expense 
RVUs  3 


10.68 
11.40 
0.72 
10.68 
1.37 
0.13 
1.24 
1.29 
0.16 
1.13 
1.34 
0.21 
1.13 
1.49 
0.25 
1.24 
3.02 
0.52 
2.50 
1.71 
0.32 
1.39 
1.74 
0.32 
1.42 
2.68 
0.41 
2.27 
1.89 
0.32 
1.57 
1.92 
0.32 
1.60 
2.86 
0.41 
2.45 
1.45 
0.21 
1.24 
1.45 
0.21 
1.24 
1.65 
023 
1.42 
1.94 
0.32 
1.62 
2.58 
0.45 
2  13 
3.34 
0.90 
2.44 
0.85 
0.15 
0.70 
0.49 
0.09 
0.40 
0.00 
0.17 
0.00 
0.00 
0.10 
0.00 


Mal- 
practice 
RVUs 


0.67 

0.78 

0.11 

0.67 

0.10 

0.02 

0.08 

0.09 

0.02 

0.07 

0.10 

0.03 

0.07 

0.12 

0.04 

0.08 

0.25 

0.08 

0.17 

0.14 

0.05 

0.09 

0.14 

0.05 

0.09 

0.21 

0.06 

0.15 

0.15 

0.05 

0.10 

0.16 

0.05 

0.11 

0.22 

0.06 

0.16 

0.11 

0.03 

0.08 

0.11 

0.03 

0.08 

0.12 

0.03 

0.09 

0.16 

0.05 

0.11 

0.21 

0.07 

0.14 

0.30 

0.14 

0.16 

0.07 

0.02 

0.05 

0.04 

0.01 

0.03 

0.00 

0.02 

0.00 

0.00 

0.01 

0.00 


Total 


11.35 
13.98 
2.63 
.11.35 
1.95 
0.63 
1.32 
1.74 
0.54 
1.20 
1.90 
0.70 
1.20 
2.14 
0.82 
1.32 
4.46 
1.79 
2.67 
2.54 
1.06 
1-48 
2.57 
1.06 
1.51 
3.80 
1.38 
2.42 
2.73 
1.06 
1.67 
2.77 
1.06 
1.71 
3.99 
1.38 
2.61 
2.03 
0.71 
1.32 
2.25 
0.93 
1.32 
2.27 
0.76 
1.51 
2.79 
1.06 
1  73 
3.78 
1.51 
2.27 
5.66 
3.06 
2.60 
1.24 
0.49 
0.75 
0.73 
0.30 
0.43 
0.00 
0.55 
0.00 
0.00 
0.32 
0.00 


Global 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


XXX  I  N 
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HCPCS' 


74305 

74305 

74305 

74320 

74320 

74320 

74327 

74327 

74327 

74328 

74328 

74328 

74329 

74329 

74329 

74330 

74330 

74330 

74340 

74340 

74340 

74350 

74350 

74350 

74355 

74355 

74355 

74360 

74360 

74360 

74363 

74363 

74363 

74400 

74400 

74400 

74405 

74405 

74405 

74410 

74410 

74410 

74415 

74415 

74415 

74420 

74420 

74420 

74425 

74425 

74425 

74430 

74430 

74430 

74440 

74440 

74440 

74445 

74445 

74445 

74450 

74450 

74450 

74455 

74455 

74465 

74470 


Federal  Register  /  Vol.  59.  No.  235  /  Thursday.  December  8.  1994  /  Rules  and  Regulations     63547 
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MOD 


26 
TC 


26 
TC 

26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


X-ray  bile  ducts,  pancreas 

X-ray  bile  ducts,  pancreas 

X-ray  t)ile  ducts,  pancreas  

Contrast  x-ray  of  bile  ducts   

Contrast  x-ray  of  bile  ducts 

Contrast  x-ray  of  t>ile  ducts 

X-ray  for  tiHe  stone  removal   .... 
X-ray  for  bile  stone  rerrioval   .... 
X-ray  for  bile  stone  removal    ... 
X-ray  for  bile  duct  endoscopy    . 
X-ray  for  bite  duct  endoscopy  .. 
X-ray  for  bile  duct  endoscopy  ... 
X-ray  for  panaeas  endoscopy 
X-ray  for  pancreas  endoscopy 
X-ray  for  pancreas  endoscopy  ... 
X-ray,  t)ile/pancreas  endoscopy 
X-ray.  bile'parKreas  endoscopy 
X-ray,  bil€,'parv:reas  endoscopy 

X-ray  guide  for  Gl  Ujbe  

X-ray  guide  lor  Gl  tube  

X-ray  guide  for  Gl  lube 

X-ray  guide,  stomach  tube    ....... 

X-ray  guide,  stomach  tube    

X-ray  guide,  stomach  tutie    

X-ray  guide,  intestinal  tube    

X-ray  guide,  intestinal  tutje  

X-ray  guide,  intestinal  tube 

X-ray  guide.  Gl  dilation  

X-ray  guide,  Gl  dilation     

X-ray  guide,  Gl  dilation    

X-ray.  bile  duct  dilation    

X-ray.  bile  duct  (Station    

X-ray,  bile  duct  dilation   

Confrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract 

Corrtrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract . 

Contrast  x-ray  urinary  tract  „  . 
Contrast  x-ray  urinary  tract  ■..i.. 
Cocttrast  x-ray  urinary  trad  ;„.... 

Contrast  x-ray  urir«ry  t?act    

Contrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract  ....,.„ 

Corttrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract   

Contrast  x-ray  urinary  tract  ..„..„ 

Contrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract 

Contrast  x-ray  of  bladder 

Contrast  x-ray  of  bladder 

Contrast  x-ray  of  bladder 

X-ray  exam  mate  genital  tract .... 
X-ray  exam  mate  genital  tract .... 

X-ray  exam  mate  genital  tract 

X-ray  exam  of  penis  „ 

X-ray  exam  of  penis  ..„, 

X-ray  exam  of  penis 

X-ray  exam  urethra/bladder  ._ 

X-ray  exam  urethra/tladder  ........ 

X-ray  exam  urettva/tdadder 

X-ray  exam  urettira/biadder 

X-ray  exam  urethra/'bladder 

X-ray  exam  urettira/bladder  

X-ray  exam  of  kidney  lesion  


Work 
RVUs' 


0.42 

0.42 

OJOO 

0.54 

0.54 

0.00 

0.70 

0.70 

OJOO 

0.70 

0.70 

0.00 

0.70 

0.70 

OJOO 

0.70 

0.70 

OJOO 

0.54 

0.54 

0.00 

0.76 

0.76 

0.00 

0.76 

0.76 

0.00 

034 

0.54 

0.00 

0.88 

0.88 

0.00 

0.49 

0.49 

0.00 

0.49 

0.49 

0.00 

0.49 

0.49 

0.00 

0.49 

0.49 

0.00 

0.36 

0.36 

0.00 

0.36 

0.36 

OJOO 

0.32 

0.32 

0.00 

0.38 

0.38 

0.00 

1.14 

1  14 

0.00 

0.33 

0.33 

0.00 

0.33 

033 

OJOO 

a54 


Practice 
expense 
RVUs  3 


0.94 

0.19 

0.75 

3.25 

0.25 

3X» 

2X0 

0J3Z 

1.68 

3.32 

032 

3.00 

3.32 

0.32 

3.00 

332 

032 

3.00 

2.75 

0.25 

2.50 

335 

0.35 

3.00 

235 

0.35 

2.50 

3.25 

0.25 

3.00 

6.21 

0.40 

531 

132 

0.22 

1.60 

2.11 

0.22 

1.89 

2.08 

0.22 

1.86 

2.24 

0.22 

2.02 

2.66 

0.16 

2.50 

1.40 

ai6 
^24 

1.15 
0.15 
1.00 
1.25 
0.17 
1.08 
1.58 
0.50 
1.08 
1.54 
0.15 
1.39 
1.65 
0.15 
1.50 
1.44 


Mal- 
practice 
RVUs 


0.08 
0.03 
0.05 
0i3 
0.04 
0.19 
0.16 
035 

o.n 

0.24 

0.05 

0.19 

0.24 

0.05 

0.19- 

0.24 

0.05 

0.19 

0.21 

0.04 

0.17 

0.24 

0.05 

0.19 

0.22 

0.05 

0.17 

0.23 

0.04 

0.19 

0.43 

0.06 

0.37 

0.14 

0.03 

0.11 

0.16 

0.03 

0.13 

0.15 

0.03 

0.12 

0.16 

0.03 

0.13 

0.19 

0.02 

0.17 

0.10 

0.02 

0.08 

0.09 

0.02 

0.07 

0.10 

0.03 

0.07 

0.15 

0.08 

0.07 

0.11 

0.02 

0.09 

0.12 

0.02 

0.10 

0.12 


Total 


1.44 

0.64 

0.80 

4.02 

0.83 

3.19 

2.86 

1.07 

1.79 

4.26 

1.07 

3.19 

4.26 

1.07 

3.19 

4.26 

1.07 

3.19 

3.50 

0.83 

2.67 

4.35 

1.16 

3.19 

3.83 

1.16 

2.67 

4.02 

0.83 

3.19 

7.52 

1.34 

6.18 

2.45 

074 

1.71 

2.7G 

0.74 

2.02 

2.72 

0.74 

1.98 

2.89 

0  74 

215 

3.21 

0.54 

2.67 

1.86 

054 

1.32 

1.56 

0.49 

1.07 

1.73 

0.58 

1.15 

2.87 

1.72 

1.15 

1.98 

0.50 

1.48 

2.10 

0.5C 

1.60 

2.10 


Global 
period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Update 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

U 

N 

N 

N 

N 

N 

N 

N 

N 


'  Alt  numeric  CPT  HCPCS  Copyrigti:  1994  Amencan  Medical  Association. 

=  •  Indicates  RVUs  are  no*  used  for  Medicare  payment. 

=1  •  Indicates  redocfmo  of  Practice  E»pense  RVUs  as  a  resurt  of  08RA  1993 
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Addendum  B.— Relative  Value 


Jnits  (RVUs)  and  Reuted  Information— Continued 


HCPCS' 


MOD 


Status 


74470 

26 

A 

74470 

TC 

A 

74475 

A 

74475 

26 

A 

74475 

TC 

A 

74480 

A 

74480 

26 

A 

74480 

TC 

A 

74485 

A 

74485 

26 

A 

74485 

TC 

A 

74710 

A 

74710 

26 

A 

74710 

TC 

A 

74740 

A 

74740 

26 

A 

74740 

TC 

A 

74742 

A 

74742 

26 

A 

74742 

TC 

A 

74775 

A 

74775 

26 

A 

74775 

TC 

A 

75552 

A 

75552 

26 

A 

75552 

TC 

A 

75553 

A 

75553 

26 

A 

75553 

TC 

A 

75554 

A 

75554 

26 

A 

75554 

TC 

A 

75555 

A 

75555 

26 

A 

75555 

TC 

A 

75556 

N 

"'5600 

A 

/5600 

26 

A 

75600 

TC 

A 

75605 

A 

75605 

26 

A 

75605 

TC 

A 

75625 

A 

75625 

26 

A 

75625 

TC 

A 

75630 

A 

75630 

26 

A 

75630 

TC 

A 

75650 

A 

75650 

26 

A 

75650 

TC 

A 

75658 

A 

75658 

26 

A 

75658 

TC 

A 

75660 

A 

75660 

26 

A 

75660 

TC 

A 

75662 

A 

75662 

26 

A 

75662 

TC 

A 

75665 

A 

75665 

26 

A 

75665 

TC 

A 

75671 

A 

75671 

26 

A 

75671 

TC 

A 

75676 

A 

Descriptioi 


X-ray  exam  of  kidney  lesion 
X-ray  exam  of  kidney  lesion 
X-ray  control  catheter  insert 
X-ray  control  catheter  Insert 
X-ray  control  catheter  insert 
X-ray  control  catheter  insert 
X-ray  control  catheter  insert 
X-ray  control  catheter  insert 
X-ray  guide,  GU  dilation  ..... 
X-ray  guide,  GU  dilation  .... 
X-ray  gukle,  GU  dilation  .... 
X-ray  measurement  of  pelvis 
X-ray  measurement  of  pelvig 
X-ray  measurement  of  pelvis 
X-ray  female  genital  tract , 
X-ray  female  genital  tract . 
X-ray  female  genital  tract . 

X-ray  fallopian  tube 

X-ray  fallopian  tube 

X-ray  fallopian  tut>e 

X-ray  exam  of  perineum  ., 
X-ray  exam  of  perineum  . 
X-ray  exam  of  perineum  . 
Magnetic  image,  myocardiur 
Magnetic  image,  myocardiur 
Magnetic  image,  myocardiur 
Magnetic  image,  myocardiur 
Magnetic  image,  myocardiur 
Magnetic  image,  myocardiur 

Cardiac  MRI/function  

Cardiac  MRI/furx:tion  

Cardiac  MRI/function  ...<.. 
Cardiac  MRI/limited  study 
Cardiac  MRI/limited  study 
Cardiac  MRI/llmited  study 
Cardiac  MRI/flow  mapping  .. 
Contrast  x-ray  exam  of  aorti 
Contrast  x-ray  exam  of  aorts 
Contrast  x-ray  exam  of  aorti 
Contrast  x-ray  exam  of  aorts 
Contrast  x-ray  exam  of  aorti 
Contrast  x-ray  exam  of  aorti 
Contrast  x-ray  exam  of  aotU 
Contrast  x-ray  exam  of  aortj 
Contrast  x-ray  exam  of  aortj 
X-ray  aorta,  leg  arteries  .... 
X-ray  aorta,  leg  arteries  .... 
X-ray  aorta,  leg  arteries  .... 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
X-ray  exam  of  arm  arteries 
X-ray  exam  of  arm  arteries 
X-ray  exam  of  arm  arteries 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  neck 


■  Ml  numeric  CPT  HCPCS  CopyngM  1d94  Amencan  Me&cal  Association 

>  *  Indicales  RVUs  are  not  used  lor  Medicare  payment. 

' '  kxticales  reduction  of  Practice  Expense  RVUs  as  a  result  of  OBRA  1993 


Work 
RVUs* 


0.54 

0.00 

0.54 

0.54 

0.00 

0.54 

0.54 

0.00 

0.54 

0.54 

0.00 

0.34 

0.34 

0.00 

0r38 

0.38 

0.00 

0.61 

0.61 

0.00 

0.62 

0.62 

0.00 

1.60 

1.60 

0.00 

2.00 

2.00 

0.00 

1.83 

1.83 

0.00 

1.74 

1.74 

0.00 

0.00 

0.49 

0.49 

0.00 

1.14 

1  14 

0.00 

1  14 

1  14 

0.00 

1.31 

1.31 

0.00 

1.49 

1.49 

0.00 

1.31 

1.31 

0.00 

1.31 

1.31 

0.00 

1.66 

1.66 

0.00 

1.31 

1.31 

0.00 

1.66 

1.66 

0.00 

1.31 


Practne 
expense 
RVUs  3 


0.25 

1.19 

4.13 

0.25 

3.88 

4.13 

0.25 

3.88 

3.25 

0.25 

3.00 

1.16 

0.16 

1.00 

1.41 

0.17 

1.24 

3.25 

0.25 

3.00 

1.68 

0.29 

1.39 

11.40 

0.72 

10.68 

11.40 

0.72 

10.68 

11.40 

0.72 

10.68 

11.40 

0.72 

10.68 

0.00 

12.23 

0.22 

12.01 

12.51 

0.50 

12.01 

12.51 

0.50 

12.01 

13.09 

0.58 

12.51 

12.67 

0.66 

12.01 

12.59 

0.58 

12.01 

12.59 

0.58 

12.01 

12.75 

0.74 

12.01 

12.59 

0.58 

12.01 

12.75 

0.74 

12.01 

12.59 


Mal- 
practice 
RVUs 


0.04 

0.08 

0.29 

0.04 

0.25 

0.29 

0.04 

0.25 

0.23 

0.04 

0.19 

0.09 

0.02 

0.07 

0.11 

0.03 

0.08 

0.23 

0.04 

0.19 

0.13 

0.04 

0.09 

0.78 

0.11 

0.67 

0.78 

0.11 

0.67 

0.78 

0.11 

0.67 

0.78 

0.11 

0.67 

0.00 

0.78 

0.03 

0.75 

0.83 

0.08 

0.75 

0.83 

0.08 

0.75 

0.88 

0.09 

0.79 

0.85 

0.10 

0.75 

0.84 

0.09 

0.75 

0.84 

0.09 

0.75 

0.86 

0.11 

0.75 

0.84 

0.09 

0.75 

0.86 

0.11 

0.75 

0.84 


Total 


0.83 

1.27 

4.96 

0.83 

4.13 

4.96 

0.83 

4.13 

4.02 

0.83 

3.19 

1.59 

0.52 

1.07 

1.90 

0.58 

1.32 

4.09 

0.90 

3.19 

2.43 

0.95 

1.48 

13.78 

2.43 

11.35 

14.18 

2.83 

11.35 

14.01 

2.66 

11.35 

13.92 

2.57 

11.35 

0.00 

13.50 

0.74 

12.76 

14.48 

1.72 

12.76 

14.48 

1.72 

12.76 

15.28 

1.98 

13.30 

15.01 

2.25 

12.76 

14.74 

1.98 

12.76 

14.74 

1.98 

12.7U 

15.27 

2.51 

12.76 

14.74 

1.98 

12.76 

15.27 

2.51 

12.76 

14.74 


Gl0t>al 
period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Update 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

0 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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HCPCS' 


75676 

75676 

75680 

75680 

75680 

75685 

75685 

75685 

75705 

75705 

75705 

75710 

75710 

75710 

75716 

75716 

75716 

75722 

75722 

75722 

75724 

75724 

75724 

75726 

75726 

75726 

75731 

75731 

75731 

75733 

75733 

75733 

75736 

75736 

75736 

75741 

75741 

75741 

75743 

75743 

75743 

75746 

75746 

75746 

75756 

75756 

75756 

75774 

75774 

75774 

75790 

75790 

75790 

75801 

75801 

75801 

75803 

75803 

75803 

75805 

75805 

75805 

75807 

75807 

75807 

75809 

75809 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


Status 


26 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A. 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descriptk>n 


Artery  x-rays,  neck 

Artery  x-rays,  neck 

Artery  x-rays,  neck _ 

Artery  x-rays,  neck 

Artery  x-rays,  neck 

Artery  x-rays,  spine 

Artery  x-rays,  spine 

Artery  x-rays,  spine 

Artery  x-rays,  spine 

Artery  x-rays,  spine 

Artery  x-rays,  spine „ 

Artery  x-rays,  amVleg  

Artery  x-rays,  arnVleg  

Artery  x-rays,  arm/leg  

Artery  x-rays,  arms/legs 

Artery  x-rays,  arms/legs 

Artery  x-rays,  arms/legs 

Artery  x-rays,  kkjney 

Artery  x-rays,  kidr>ey  ..„„ 

Artery  x-rays,  kkJney .. 

Artery  x-rays,  kidneys 

Artery  x-rays,  kkjneys 

Artery  x-rays,  kkJneys 

Artery  x-rays,  atxlomen 

Artery  x-rays,  abdomen  

Artery  x-rays,  abdomen  „. 

Artery  x-rays,  adrenal  gland  ... 
Artery  x-rays,  adrenal  gland  ... 
Artery  x-rays,  adrenal  gland  ... 
Artery  x-rays,  adrenal  glands  .. 
Artery  x-rays,  adrenal  glands .. 
Artery  x-rays,  adrenal  glands .. 

Artery  x-rays,  pelvis 

Artery  x-rays,  pelvis 

Artery  x-rays,  pelvis 

Artery  x-rays,  lung  

Artery  x-rays,  lung  '. 

Artery  x-rays,  lung  

Artery  x-rays,  lungs ,. 

Artery  x-rays,  lur)gs 

Artery  x-rays,  lungs 

Artery  x-rays,  lung  

Artery  x-rays,  lung  

Artery  x-rays,  lung  

Artery  x-rays,  chest 

Artery  x-rays,  chest 

Artery  x-rays,  chest 

Artery  x-ray,  each  vessel 

Artery  x-ray,  each  vessel 

Artery  x-ray,  each  vessel 

Visuaize  A-V  shunt  

Visuaize  A-V  shunt  

VisuaMze  A-V  shunt  

Lymph  vessel  x-ray,  amVleg  .... 
Lymph  vessel  x-ray,  amVleg  .... 
Lymph  vessel  x-ray,  amVleg  .... 
Lymph  vessel  x-ray.  amis/legs 
Lymph  vessel  x-ray,  arms/legs 
Lymph  vessel  x-ray,  arms/legs 

Lymph  vessel  x-ray,  trunk 

Lymph  vessel  x-ray,  trunk 

Lymph  vessel  x-ray,  trunk 

Lymph  vessel  x-ray,  trunk 

Lymph  vessel  x-ray.  trunk 

Lymph  vessel  x-ray,  trunk 

l^tonvascular  shunt,  x-ray 

I  Nonvascular  shunt,  x-ray  .- 


<  Al  tHimerk:  OPT  HCPCS  CopyrtgM  1M4  AnMric«i  Madcal  Association. 

<«  Indicaisa  RVUt  an  not  uMd  tor  IMeddra  paymant 

*  ■  Micaiaa  raducHon  or  Piwiioa  Ejvana*  RVUs  «  a  resuH  of  OBRA  1 993. 


Wortt 
RVUs  2 


1.31 
0.00 
1.66 
1.66 
0.00 
1.31 
1.31 
0.00 
2.18 
2.18 
0.00 
1.14 
1.14 

aoo 

1.31 

1.31 

0.00 

1.14 

1.14 

0.00 

1.49 

1.49 

0.00 

1.14 

1.14 

0.00 

1.14 

1.14 

0.00 

1.31 

1.31 

0.00 

1.14 

1.14 

0.00 

1.31 

1.31 

0.00 

1.66 

1.66 

0.00 

1.14 

1.14 

0.00 

1.14 

1.14 

0.00 

0.36 

0.36 

0.00 

1.84 

1.84 

0.00 

0.81 

0.81 

0.00 

1.17 

1.17 

0.00 

0.81 

0.81 

0.00 

1.17 

1.17 

0.00 

0.47 

0.47 


Practk:e 
expense 
Fivus3 


0.58 
12.01 
12.75 
0.74 
12.01 
12.59 
0.58 
12.01 
12.99 
0.98 
12.01 
12.51 
0.50 
12.01 
12.59 
0.58 
12.01 
12.51 
0.50 
12.01 
12.67 
0.66 
12.01 
12.51 
0.50 
12.01 
12.51 
0.50 
12.01 
12.59 
0.58 
12.01 
12.51 
0.50 
12.01 
12.59 
0.58 
12.01 
12.75 
0.74 
12.01 
12.51 
0.50 
12.01 
12.51 
0.50 
12.01 
12.17 
0.16 
12.01 
2.12 
0.83 
159 
5.53 
0.37 
5.16 
5.67 
0.51 
5.16 
6.18 
0.37 
5.81 
6.32 
0.51 
5.81 
0.94 
0.19 


Mal- 

practne 
RVUs 


0.09 

0.75 

0.86 

0.11 

0.75 

0.84 

0.09 

0.75 

0.90 

0.15 

0.75 

0.83 

0.08 

0.75 

0.84 

0.09 

0.75 

0.83 

0.08 

0.75 

0.85 

0.10 

0.75 

0.83 

0.08 

0.75 

0.83 

0.08 

0.75 

0.84 

009 

0.75 

0.83 

0.08 

0.75 

0.84 

0.09 

0  75 

0.86 

0.11 

0.75 

o.a3 

0.08 
0.75 
0.83 
0.08 
0.75 
0.77 
0.02 
0.75 
0.21 
0.12 
0.09 
0.38 
0.06 
0.33 
0.41 
0.08 
0.33 
0.42 
0.05 
0.37 
0.45 
0.08 
0.37 
0.08 
0.03 


Total 


1.98 
12.76 
15.27 

2.51 
12.76 
14.74 

1.98 
12.76 
16.07 

3.31 
12.76 
14.48 

172 
12.76 
1474 

1.98 
12.76 
14.48 

1.72 
12.76 
15.01 

2.25 
12.76 
14.48 

1.72 
12.76 
14.48 

1.72 
12.76 
14.74 

1.98 
12.76 
14.48 

1.72 
12.76 
14.74 

1.98 
12.76 
15.27 

2.51 
12.76 
14.48 

1.72 
12.76 
14.48 

1.72 

12.76 

13.30 

0.54 

12.76 

4.17 

2.79 

1.38 
6.72 
1.23 
5.49 
7.25 
1.76 
5.49 
7.41 
1.23 
6.18 
7.94 
1.76 
6.18 
1.49 
0.69 


Gtobal 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
.XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


XXX  IN 
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ADDENDUM  B.— Relative  Value  U  nwts  (RVUs)  and  Related  Information— Continued 


HCPCS' 


75609 
75810 
75810 
75810 
75820 
75820 
75820 
75822 
75822 
75822 
75825 
75825 
75825 
75827 
75827 
75827 
75831 
75831 
75831 
75833 
75833 
75833 
75840 
75840 
75840 
75842 
75842 
75842 
75860 
76860 
75860 
75870 
75870 
75870 
75872 
75872 
75872 
76880 
75880 
75880 
75885 
75885 
75885 
75387 
75887 
75887 
75889 
75689 
75389 
75891 
73891 
75891 
75893 
75893 
75893 
75894 
75894 
75894 
75896 
75896 
75896 
75398 
75898 
75898 
75900 
/5900 
/5900 


MOD 


TC 


26 
TC 

aT 

TC 


26 
TC 


26 

TC 


26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 


Status 


Description 


Nonvascular  shunt,  x-ray  ... 

Vein  x-ray,  spleen/liver  

Vein  x-ray,  spleerVliver  

Vein  x-ray,  spteen/liver  

Vein  x-ray,  arrrVleg  

Vein  x-ray,  arm/leg 

Vein  x-ray,  arm/leg „„ 

Vein  x-ray,  arms/legs 

Vein  x-ray,  arms/legs 

Vein  x-ray,  arms/legs 

Vein  x-ray,  trunk  

Vein  x-ray,  trunk  

Vein  x-ray,  trunk  

Vein  x-ray,  chest 

Vein  x-ray,  chest 

V6in  x-ray,  chest  .., 

Vein  x-ray,  kidney  

Vein  x-ray,  kidney  < 

Vein  x-ray,  kidney  

Vein  x-ray,  kidneys  

Vein  x-ray,  kidneys  

Vein  x-ray,  kidneys  

Vein  x-ray,  adrenal  gland  .. 
Vein  x-ray,  adrenal  gland  .. 
Vein  x-ray,  adrenal  gland  ... 

Vein  x-ray,  adrenal  glands 

Vein  x-ray.  adreria)  glands 

Vein  x-ray,  adrenal  glands 

,Vein  x-ray,  neck 

Vein  x-ray,  neck 

Vein  x-ray,  neck _ 

Vein  x-ray,  skull  

Vein  x-ray,  skull  

Vein  x-ray,  skull  „ 

Vein  x-ray,  skull  

Vein  x-ray.  skull  

Vein  x-ray,  skull  

^/ei^  x-ray,  eye  socket 

Vein  x-ray,  eye  socket  

Vein  x-ray.  eye  socket 

Vein  x-ray,  liver 

Vein  x-ray,  liver 

Vein  x-ray.  liver 

Vein  x-ray,  liver  

Vein  x-ray,  liver  ....^ 

Vein  x-ray,  liver  

Vein  x-ray.  liver 

Vein  x-ray,  liver 

Vein  x-ray,  liver 

Vein  x-ray.  liver 

Vein  x-ray,  liver 

Vein  x-ray,  liver 

Venous  sampling  by -catheter 
Venous  sampling  by  catheter 
Venous  sampling  by  catheter 
X-rays,  transcatheter  therapy 
X-rays,  transcatheter  therapy 
X-rays,  transcatheter  therapy 
X-rays,  transcatheter  therapy 
X-rays,  transcatheter  therapy 
X-rays,  transcatheter  therapy 

Follow-up  angiogram  

Follow-up  angiogram  ............ 

Follow-up  angiogram 

Arterial  catheter  exchange  .... 
Arterial  catheter  exchange  .... 
Artenal  catheter  exchange     . 


>  i  niifneoc  CPT  HCPCS Copv^M  1934  Anercan  MeO':*  Assofation 
'  "Hlicalss  flVUs  are  not  u^xO  Iv  Mecltca'e  payment 
■r.'M  ve-'i  reOocJion  of  P-atiice  E«p*r  se  RvUs  as  a  'cs jn  ol  OBRA  1993 


UMI 


',>•***«*•*  M  •*»rt«**  ••  1 


Work 
RVUs? 


0.00 
1.14 
1.14 
0.00 
0.70 
0.70 
0.00 
1.06 
1.06 
0.00 
1.14 
1.14 
0.00 
1.14 
1.14 
0.00 
1.14 
1.14 
0.00 
1.49 
1.49 
0.00 
1.t4 
1.14 
0.00 
1.49 
1.49 
0.00 
1.14 
1.14 
0.00 
1.14 
1.14 
0.00 
1.14 
1.14 
0.00 
0.70 
0.70 
0.00 
1.44 
1.44 
0.00 
1.44 
1.44 
0.00 
1.14 
1.14 
0.00 
1.14 
1.14 
0.00 
0.54 
0:54 
0.00 
1.31 
1.31 
0.00 
1.31 
1.31 
0.00 
1.65 
1.65 
0.00 
0.49 
0.49 
0.00 


Practk:e 
expense 
RVUs  3 


0.75 
12.51 

0.50 
12.01 

1.22 

0.32 

0.90 

1.88 

0.47 

1.41 
12.51 

0.50 
12.01 
12.51 

0.50 
12.01 
12.51 

0.50 
12.01 
12.67 

0.66 
12.01 
12.51 

0.50 
12.01 
12.67 

0.66 
12.01 
12.51 

0.50 
12.01 
12.51 

0.50 
12.01 
12.51 

0.50 
12.01 

1.22 

0.32 

0.90 
12.65 

0.64 
12.01 
12.65 

0.64 
12.01 
12.51 

0.50 
12,01 
12.51 

6.S0 
12.01 
12.26 

0.25 
12.01 
23.58 

0.58 
23.00 
20.58 

0.58 
20.00 

1.74 

0.74 

1.00 
20.22 

0.23 
19.99 


Mal- 
practice 
RVUs 


0.05 
0.83 
0.08 
0.75 
0.11 
0.06 
0.06 
0.16 
0.07 
0.09 
0.83 
0.08 
0.75 
0.83 
0.08 
0.75 
0.83 
0.08 
0.75 
0.85 
0.10 
0.75 
0.83 
0.08 
0.75 
0.85 
0.10 
0.75 
0.83 
O.OB 
0.75 
0.83 
0.08 
0.75 
0.83 
0.08 
0.75 
0.11 
0.05 
0.06 
0.85 
0.10 
0.75 
0.85 
0.10 
0.75 
0.83 
0.08 
0.75 
0.83 
0.08 
0.75 
0.79 
0.04 
0.75 
1.53 
0.09 
1.44 
1.34 
0.09 
1.26 
0.18 
0,11 
0.07 
1.29 
0.03 
1.26 


Total 


.  0.80 
14.48 

1.72 
12.76 

2.03 

1.07 

0.96 

3.10 

1.60 

1.50 
14.48 

1.72 
12.76 
14.48 

1.72 
12.76 
14.48 

1.72 
12.76 
15.01 

2.25 
12.76 
14.48 

1.72 
12.76 
15.01 

2.25 
12.76 
14.48 

1.72 
12.76 
14.48 

1.72 
12.76 
14.48 

1.72 
12.76 

2.03 

1.07 

0.96 
14.94 

2.18 
12.76 
14.94 

2.18 
12.76 
14.48 

1.72 
12.76 
14.48 

1.72 
12.76 
13.59 

0.83 
12.76 
26.42 

1.98 
24.44 
23.23 

1.98 
21.25 

3.57 

2.50 

1.07 
22.00 

0.75 
21.25 


Global 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


XXX  n 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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HCPCS' 


MOD 


Status 


75940 

A 

75940 

26 

A 

75940 

TC 

A 

75960 

A 

75960 

26 

A 

75960 

TC 

A 

75961 

A 

75961 

26 

A 

75961 

TC 

A 

75962 

A 

75962 

26 

A 

75962 

TC 

A 

75964 

A 

75964 

26 

A 

75964 

TC 

A 

75966 

A 

75966 

26 

A 

75966 

TC 

A 

75968 

A 

75968 

26 

A 

75968 

TC 

A 

75970 

A 

75970 

26 

A 

75970 

TC 

A 

75978 

A 

75978 

26 

A 

75978 

TC 

A 

75980 

A 

75980 

26' 

A 

75980 

TC 

A 

75982 

A 

75982 

26 

A 

75982 

TC 

A 

75984 

A 

75984 

26 

A 

75984 

TC 

A 

75989 

A 

75989 

26 

A 

75989 

TC 

A 

75992 

A 

75992 

26 

A 

75992 

TC 

A 

75993 

A 

75993 

26 

A 

75993 

TC 

A 

75994 

A 

75964 

26 

A 

75994 

TC 

A 

75995 

A 

75995 

26 

A 

75995 

TC 

A 

75996 

A 

75996 

26 

A 

75996 

TC 

A 

76000 

A 

76000 

26 

A 

76000 

TC 

A 

76001 

A 

76001 

26 

A 

76001 

TC 

A 

76003 

A 

76003 

26 

A 

76003 

TC 

A 

76010 

A 

76010 

26 

A 

76010 

TC 

A 

76020 

A 

Descriptk>n 


X-ray  placement,  vein  filter 

X-ray  placement,  vein  filter 

X-ray  placement,  vein  filter 

Transcatheter  intro,  stent 

Transcatheter  intro,  stent 

Transcatheter  intro,  stent 

Retrieval,  broken  catheter  

Retrieval,  broken  catheter  

Retrieval,  broken  catheter 

Repair  arterial  bkx*age 

Repair  arterial  bkxskage 

Repair  arterial  bkx:kage 

Repair  artery  t>lockage,  each  ... 
Repair  artery  blockage,  each  .... 
Repair  artery  btockage,  each  .... 

Repair  arterial  btockage 

Repair  arterial  t>tockage 

Repair  arterial  btockage 

Repair  artery  blockage,  each  ... 
Repair  artery  blockage,  each  .... 
Repair  artery  blockage,  each  .... 

Vascular  btopsy  

Vascular  bk>psy  

Vascular  btopsy  

Repair  venous  blockage  

Repair  venous  blockage „ 

Repair  venous  btockage  

Contrast  x-ray  exam  bile  duct ... 
Contrast  x-ray  exam  bile  duct ... 
Contrast  x-ray  exam  bile  duct ..., 
Contrast  x-ray  exam  bile  duct ..., 
Contrast  x-ray  exam  bile  duct .... 
Contrast  x-ray  exam  bile  duct ... 
X-ray  control  catheter  change  .. 
X-ray  control  catheter  change  ... 
X-ray  control  catheter  change  ... 
At>scess  drainage  under  x-ray  ... 
Atjscess  drainage  under  x-ray  ... 
Abscess  drainage  under  x-ray  ... 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Attierectomy,  x-ray  exam ., 

Atherectomy,  x-ray  exam  .„„ 

Attierectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Attierectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Attierectomy,  x-ray  exam 

Atherectomy,  x-ray  exam . 

Atherectomy,  x-ray  exam 

Fluoroscope  examination 

Fluoroscope  examination  .....„..„ 

Fjuoroscope  examinatton 

Fluoroscope  exam,  extensive  .... 

Fluoroscope  exam,  extensive 

Fluoroscope  exam,  extensive  .... 

Needle  tocalizatkxi  by  x-ray  

Needle  tocalizatton  ty  x-ray  

Needle  localizatton  by  x-ray 

X-ray,  nose  to  rectum 

X-ray,  nose  to  rectum '. 

X-ray,  nose  to  rectum ...... 

X-rays  for  bone  age , 


Work 
RVUs  2 


'  Ml  numeric  CPT  HCPCS  Copyright  1994  American  MeOcal  AssooatKxi. 

'  i  Indicates  RVUs  are  not  used  lor  Medicare  payment. 

'  •  Indicates  reduction  of  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 


0.54 

0.54 

0.00 

0.82 

0.82 

0.00 

4.25 

4.25 

0.00 

0.54 

0.54 

0.00 

0.36 

0.36 

0.00 

1.31 

1.31 

0.00 

0.36 

0.36 

0.00 

0.83 

0.83 

0.00 

0.54 

0.54 

0.00 

1.44 

1.44 

0.00 

1.44 

1.44 

0.00 

0.72 

0.72 

0.00 

1.19 

1.19 

0.00 

0.54 

0.54 

0.00 

0.36 

0.36 

0.00 

1.31 

1.31 

0.00 

1.31 

1.31 

0.00 

0.36 

0.36 

0.00 

0.17 

0.17 

0.00 

0.67 

0.67 

0.00 

0.54 

0.54 

0.00 

0.18 

0.18 

0.00 

0.19 


Practice 
expense 
RVUs  3 


12.26 
025 
12.01 
14.57 
0.37 
14.20 
11.91 
1.90 
10.01 
15.25 
0.25 
15.00 
8.16 
0.16 
8.00 
15.58 
0.58 
15.00 
8.16 
0.16 
8.00 
11.38 
0.38 
11.00 
15.48 
0.48 
15.00 
•5.80 
0.64 
5.16 
6.45 
0.64 
5.81 
2.19 
0.33 
1.86 
3.52 
0.52 
3.00 
15.25 
0.25 
15.00 
8.16 
0.16 
8.00 
15.58 
0.58 
15.00 
15.58 
0.58 
15.00 
8.16 
0.16 
8.00 
1.31 
0.07 
1.24 
2.81 
0.31 
2.50 
1.49 
0.25 
1.24 
0.58 
0.08 
0.50 
0.59 


Mal- 
practice 
RVUs 


0.79 

0.04 

0.75 

0.94 

0.06 

0.88 

0.90 

0.28 

0.62 

0.98 

0.04 

0.94 

0.52 

0.02 

0.50 

1.03 

0.09 

0.94 

0.52 

0.02 

0.50 

0.75 

0.06 

0.69 

0.98 

0.04 

0.94 

0.43 

0.10 

0.33 

0.47 

0.10 

0.37 

0.17 

0.05 

0.12 

0.27 

0.08 

0.19 

0.98 

0.04 

0.94 

0.52 

0.02 

0.50 

1.03 

0.09 

0.94 

1.03 

0.09 

0.94 

0.52 

0.02 

0.50 

0.09 

0.01 

0.08 

0.22 

0.05 

0.17 

0.12 

0.04 

0.08 

0.04 

0.01 

0.03 

0.04 


Total 


13.59 
0.83 
12.76 
16.33 
1.25 
15.08 
17.06 
6.43 
10.63 
16.77 
0.83 
15.94 
9.04 
0.54 
8.50 
17.92 
1.98 
15.94 
9.04 
0.54 
8.50 
12.96 
127 
11.69 
17.00 
1.06 
15.94 
7.67 
2.18 
5.49 
8.36 
2.18 
6.18 
3.08 
1.10 
1.98 
4.98 
1.79 
3.19 
16.77 
0.83 
15.94 
9.04 
0.54 
8.50 
17.92 
1.98 
15.94 
17.92 
1.98 
15.94 
9.04 
0.54 
8.60 
1.57 
0.25 
1.32 
3.70 
1.03 
2.67 
2.15 
0.83 
1.32 
0.80 
0.27 
0.53 
0.82 


Gtobal 
period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Update 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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HCPCS' 


mod 


Status 


Description 


Work 
RVUs? 


Practice 
expense 
RVUs  3 


Mal- 
practice 
RVUs 


Total 


Glot>al 
period 


Update 


76020 

75020 

76040 

76040 

75040 

76061 

76061 

76061 

76062 

76062 

76062 

76065 

76065 

76065 

76066 

76066 

76066 

76070 

76070 

76070 

76075 

76075 

76075 

76080 

76030 

76080 

76086 

76086 

76086 

76088 

76088 

76088 

76090 

76090 

76090 

76091 

76091 

76091 

76092 

76093 

76093 

76093 

76094 

76094 

76094 

76095 

76095 

76095 

76096 

76096 

76096 

76098 

76098 

76098 

76100 

76100 

76100 

76101 

76101 

76101 

76102 

76102 

76102 

76120 

76120 

76120 

76125 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A  ' 

A 

A 

A 

A 

A 

X 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


X-rays  for  bone  age 

X-rays  for  bone  age 

X-rays,  txsne  evaluation 

X-rays,  bone  evaluation 

X-rays,  tx>ne  evaluation , 

X-rays,  bone  survey 

X-rays,  bone  survey 

X-rays,  lx>ne  survey 

X-rays,  bone  survey ?. 

X-rays,  bone  survey 

X-rays,  bone  survey 

X-rays.  Ixine  evaluation 

X-rays,  txjne  evaluation 

X-rays,  tx)ne  evaluation 

Joint(s)  survey,  single  iWm  

Joint(s)  survey,  single  film  

Joint(s)  survey,  single  film  

CT  scan,  tx)ne  density  study  . 
CT  scan,  bone  density  study  . 
CT  scan,  bone  density  study  . 

Dual  energy  x-ray  study  

Dual  energy  x-ray  study  

Dual  energy  x-ray  study 

X-ray  exam  of  fistula 

X-ray  exam  of  fistula 

X-ray  exam  of  fistula 

X-ray  of  mammary  duct  

X-ray  of  mammary  duct  

X-ray  of  mammary  duct 

X-ray  of  mammary  ducts  

X-ray  of  mammary  ducts  

X-ray  of  mammary  ducts  

Mammogram,  one  breast 

Mammogram,  one  txeast 

Mammogram,  one  breast 

Mammogram,  toth  breasts  .... 
Mammogram,  txjtti  breasts  .... 
Mammogram,  txjth  breasts  .... 

Mammogram,  screening  

Magnetic  image,  breast  

Magnetic  image,  breast  

Magnetic  image,  breast  

MagnetJC  image,  both  txeasts 
Magnetic  Image,  txsth  breasts 
Magnetic  image,  botti  breasts 

Stereotactic  txeast  biopsy  

Stereotactic  breast  tMopsy  .... 
Stereotactic  txeast  biopsy  .... 
X-ray  of  needle  wire,  breast  . 
X-ray  of  needle  wire,  breast  . 
X-ray  of  needle  wire,  breast  . 
X-ray  exam,  breast  specimen 
X-ray  exam,  breast  specimen 
X-ray  exam,  breast  specimen 
X-ray  exam  of  body  section  .. 
X-ray  exam  of  txxjy  section  .. 
X-ray  exam  of  txxly  section  .. 
Complex  tXMJy  section  x-ray  . 
Complex  txxJy  section  x-ray  . 
Complex  body  section  x-ray  . 
Complex  txxJy  section  x-rays 
Complex  body  section  x-rays 
Complex  txxly  section  x-rays 

Cinematic  x-rays  

Cinematic  x-rays  

Cinematic  x-rays  

Cinematic  x-rays  


All  numenc  OPT  HCPCS  Copyngnt  1994  American  Medcal  Associahon 

1  Ir-tjica'es  RVUs  are  not  jsad  (or  Medcara  payment. 

•  in<)icales  reOoOion  of  Practice  E'pwse  RvUs  as  a  -esuii  o(  OBRA  1993 


0.19 

0.00 

0.27 

0.27 

0.00 

0.45 

0.45 

O.CO 

0.54 

0.64 

0.00 

0.28 

0.28 

0.00 

0.31 

0.31 

0.00 

0.25 

0.25 

0.00 

0.30 

0.30 

0.00 

0.54 

0.54 

0.00 

0.36 

0.36 

0.00 

0.45 

0.45 

0.00 

0.25 

0.25 

0.00 

0.41 

0.41 

0.00 

0.00 

1.63 

1.63 

0.00 

1.63 

1.63 

0.00 

1.59 

1.59 

0.00 

0.56 

0.56 

0.00 

0.16 

0.16 

0.00 

0.58 

0.58 

0.00 

0.58 

0.58 

0.00 

0.58 

0.58 

0.00 

0.38 

0.38 

0.00 

0.27 


0.09 
0.50 
0.88 
0.13 
0.75 
1.15 
0.20 
0.95 
1.62 
0.25 
1.37 
0.83 
0.13 
0.70 
1.20 
0.14 
1.06 
2.93 
0.12 
2.81 
3.07 
0.12 
2.95 
1.25 
0.25 
1.00 
2.67 
0.17 
2.50 
3.69 
0.20 
3.49 
1.12 
0.12 
1.00 
1.42 
0.18 
1.24 
0.00 
17.52 
0.72 
16.80 
23.51 
0.72 
22.79 
7.54 
0.71 
6.83 
1.50 
0.26 
1^4 
0.47 
0.07 
0.40 
1.46 
0.27 
1.19 
1.62 
0.27 
1.35 
1.92 
0.27 
1.65 
1.17 
0.17 
1.00 
0.87 


0.01 

0.03 

0.07 

0.02 

0.05 

0.09 

0.03 

0.06 

0.13 

0.04 

0.09 

0.07 

0.02 

0.05 

0.09 

0.02 

0.07 

0.20 

0.02 

0.18 

0.21 

0.02 

0.19 

0.11 

0.04 

0.07 

0.19 

0.02 

0.17 

0.25 

0.03 

0.22 

0.09 

0.02 

0.07 

0.11 

0.03 

0.08 

0.00 

1.16 

0.11 

1.05 

1.53 

0.11 

1.42 

0.54 

0.11 

0.43 

0.12 

0.04 

0.03 

0.04 

0.01 

0.03 

0.12 

0.04 

0.08 

0.13 

0.04 

0.09 

0.15 

0.04 

0.11 

0.10 

003 

0.07 

0.07 


0.29 
0.53 
1.22 
0.42 
0.80 
1.69 
0.68 
1.01 
2.29 
0.83 
1.46 
1.18 
0.43 
0.75 
1.60 
0.47 
1.13 
3.38 
0.39 
2.99 
3.58 
0.44 
3.14 
1.90 
0.83 
1.07 
3.22 
0.55 
2.67 
4.39 
0.68 
3.71 
1.46 
0.39 
1.07 
1.94 
0.62 
1.32 
0.00 
20.31 
2.46 
17.85 
26.67 
2.46 
24.21 
9.67 
2.41 
7.26 
2.18 
0.86 
1.32 
0.67 
0.24 
0.43 
2.16 
0.89 
1.27 
2.33 
0.89 
1.44 
2.65 
0.89 
1.76 
1.65 
0.58 
1.07 
1.21 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX- 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

O 

N 

N 

N 

N 

N 

N 

N 
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N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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HCPCS' 


MOD 


Status 


76125 

26 

A 

76125 

TC 

A 

76140 

G 

76150 

A 

76350 

C 

76355 

A 

76355 

26 

A 

76355 

TC 

A 

76360 

A 

76360 

26 

A 

76360 

TC 

A 

76365 

A 

76365 

26 

A 

76365 

TC 

A 

76370 

A 

76370 

26 

A 

76370 

TC 

A 

76375 

A 

76375 

26 

A 

76375 

TC 

A 

76380 

A 

76380 

26 

A 

76380 

TC 

A 

76400 

A 

76400 

26 

A 

76400 

TC 

A 

76499 

C 

76499 

26 

C 

76499 

TC 

C 

76506 

A 

76506 

26 

A 

76506 

TC 

A 

76511 

A 

76511 

26 

A 

76511 

TC 

A 

76512 

A 

76512 

26 

A 

76512 

TC 

A 

76513 

A 

76513 

26 

A 

76513 

TC 

A 

76516 

A 

76516 

26 

A 

75516 

TC 

A 

76519 

A 

76519 

26 

A 

76519 

TC 

A 

76529 

A 

76529 

26 

A 

76529 

TC 

A 

75536 

A 

76536 

26 

A 

76536 

TC 

A 

76604 

A 

76604 

26 

A 

76604 

TC 

A 

76545 

A 

76645 

26 

A 

76645 

TC 

ff 

76700 

A 

76700 

26 

A 

76700 

TC 

A 

76705 

A 

76705 

25 

A 

76705 

TC 

A 

76770 

A 

76770 

26 

A 

Description 


Cinematic  x-rays  

Cinematic  x-rays  

X-ray  consultation  

X-ray  exam,  dry  process  

Special  x-ray  contrast  study  ... 

CAT  scan  for  localization 

CAT  scan  for  localization 

CAT  scan  for  localization 

CAT  scan  for  needle  biopsy  ... 

CAT  scan  for  needle  biopsy  ... 

CAT  scan  for  needle  biopsy  ... 

CAT  scan  for  cyst  aspiration  .. 

CAT  scan  for  cyst  aspiration  .. 

CAT  scan  for  cyst  aspiration  .. 

CAT  scan  for  therapy  guide  ... 

CAT  scan  for  therapy  guide  ... 

CAT  scan  for  therapy  guide  .... 

CAT  scans.  ott>er  planes 

CAT  scans,  other  planes  .. .. 

CAT  scans,  ottier  planes  „ „ 

CAT  scan  foHow-up  study  „„ 

CAT  scan  follow-up  study 

CAT  scan  follow-up  study 

Magnetic  image,  bone  man-ow 

Magnetic  image,  tx>ne  marrow 

Magnetic  image,  tx)ne  rrarrow 

Radiographic  procedure  

Radiographic  procedure  

Radiographic  procedure  

Echo  exam  of  head  „ 

Echo  exam  of  head  

Echo  exam  of  head 

Echo  exam  of  eye '. 

Echo  exam  of  eye . 

Echo  exam  of  eye 

Echo  exam  of  eye  . „ 

Echo  exam  of  eye , 

Echo  exam  of  eye 

Echo  exam  of  eye,  water  bath  . 

Echo  exam  of  eye,  water  bath  . 

Echo  exam  of  eye.  water  batt\ .. 

Echo  exam  of  eye „. 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye . :..... 

Echo  exam  of  eye _ 

Ectio  exam  of  eye 

Echo  exam  of  eye 

EctK)  exam  of  eye „ 

Echo  exam  of  eye 

Echo  exam  of  head  and  neck  .. 
Echo  exam  of  head  and  neck  .. 
Echo  exam  of  head  and  neck  .... 

Echo  exam  of  chest 

Echo  exam  of  ctiest „ 

Ectx)  exam  of  chest 

Echo  exam  of  breast  

Echo  exam  of  breast  

Echo  exam  of  breast  

Echo  exam  of  abdomen  

Echo  exam  of  abdomen  

Echo  exam  of  atxJomen  

Echo  exam  of  abdomen  

Echo  exam  of  atxJomen  

Echo  exam  of  atxlomen  

Echo  exam  atxJomen  back  waU  . 
Echo  exam  abdomen  back  wall . 


Work 
RVUs? 


0.27 

0.00 

0.00 

0.00 

0.00 

121 

1.21 

0.00 

1.16 

1.16 

0.00 

1.16 

1.16 

0.00 

0.85 

0.85 

0.00 

0.16 

0.16 

0.00 

0.98 

0.98 

0.00 

1.60 

1.60 

0.00 

0.00 

0.00 

0.00 

0.63 

0.63 

0.00 

0.94 

0.94 

0.00 

0.66 

0.66 

0.00 

0.66 

0.66 

0.00 

0.54 

0.54 

0.00 

0.54 

0.54 

000 

0.57 

0.57 

0.00 

0.56 

0.56 

0.00 

0.55 

0.55 

0.00 

0.54 

0.54 

0.00 

0.81 

0.8 1 

0.00 

0.59 

0.59 

0.00 

0.74 

074 


Practice 
expense 
RVUs  3 


0.12 
0.75 
0.00 
0.40 
0.00 
8.40 
0.53 
7.87 
8.37 
0.50 
7.87 
8.37 
0.50 
7.87 
3.19 
0.38 
2.81 
344 
0.07 
3.37 
3.78 
0.44 
3.34 
11.40 
0.72 
10.68 
0.00 
000 
0.00 
1.64 
0.29 
1.35 
1.44 
0.25 
t.19 
1.75 
0.30 
1.45 
1.75 
0.30 
1.45 
1.44 
055 
1.19 
1.44 
0.25 
1.19 
1.56 
0.26 
1.30 
1.61 
0.26 
1.35 
1.50 
0.26 
1.24 
1.25 
0.25 
1.00 
2.25 
0.37 
188 
1.62 
0.27 
1.35 
2.22 
0.34 


Mal- 

practKe 

RVUs 


0.02 

0.05 

0.00 

0.03 

0.00 

0.57 

0.08 

0.49 

0.57 

0.08 

0.49 

0.57 

0.08 

0.49 

0.24 

0.06 

0.18 

0.22 

0.01 

0.21 

0.28 

0.07 

0.21 

0.78 

0.11 

0.67 

0.00 

0.00 

0.00 

0.13 

0.04 

0.09 

0.12 

0.04 

0.08 

0.15 

0.05 

0.10 

0.15 

0.05 

0.10 

0.12 

0.04 

o.oe 

0.12 
0.04 
0.08 
0.13 
0.04 
0.09 
-0.13 
0.04 
0.09 
0.12 
0.04 
0.06 
0.11 
0.04 
0.07 
0.17 
0.05 
0.12 
0.13 
0.04 
0.09 
0.17 
005 


Tot3 


0.41 
0.80 
0.00 
043 
O.OO 

10.18 
1.82 
8.36 

10.10 

1.74 

8.36 

10.10 
1.74 
8.36 
4.28 
1.29 
2.99 
3.82 
0.24 
3.58 
5.04 
1.49 
3.55 

13.78 
2.43 

11.35 
0.00 
0.00 
0.00 
2.40 
0.96 
1.44 
2.50 
1.23 
1.27 
2.56 
1.01 
1.55 
2.56 
1.01 
1.55 

2.10 

0.83 
1.27 

2.10 

0.83 
1.27 

2.25 

0.87 

1.39 

2.30 

0.86 

1.44 

2.17 

0.85 

1.32 

1.90 

0.83 

1.07 

3.23 

1.23 

2.00 

2.34 

0.90 

1.44 

3.13 

1.13 


Gk>bal 
period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


update 


N 
N 
O 
N 
N 
N 
N 
N 
N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


XXX  I  N 


XXX 

N 

XXX 

N 

XXX 

N 

XXX 

N 

XXX 

N 

XXX 

N 

XXX 

N 

XXX 

N 

XXX 

N 

XXX 

fi 

XXX 

N 

XXX 

N 

XXX 

N 

XXX 

N 

XXX 

N 

XXX 

N 

XXX 

N 

XXX 

N 

XXX 

N 

XXX 

N 

XXX 

N 

'  A;i  numeric  CPT  HCPCS  Copy-igw  1 994  Amencan  Meical  Assocation 

'  •  Indicates  RVUs  are  not  used  tor  Medcare  payment. 

^  •  lnd«ates  reauction  ol  Practice  E«pen<te  RVUs  as  a  repult  o»  OBftA  1993. 
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HCPCS' 


MOD 


76770 

76775 

76775 

76775 

76778 

76778 

76778 

76800 

76800 

76800 

76805 

76805 

76805 

76810 

76810 

76810 

76815 

76815 

76815 

76816 

76816 

76816 

76818 

76818 

76818 

76825 

76825 

76825 

76826 

76826 

76826 

76827 

76827 

76827 

76828 

76828 

76828 

76830 

76830 

76830 

76856 

76856 

76856 

76857 

76857 

76857 

76870 

76870 

76870 

76872 

76872 

76872 

76880 

76880 

76880 

76930 

76930 

76930 

76932 

76932 

76932 

76934 

76934 

76934 

76936 

76936 

76936 


TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 

26 
TC 


26 

TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
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Echo  exam  atxlomen  back  wall 
Echo  exam  atxlomen  back  wall 
Echo  exam  abdomen  back  wall 
Echo  exam  abdomen  back  wall 
Echo  exam  kidney  transplant 
Echo  exam  kklney  transplan 
EctK)  exam  kidney  transplan 
Edw  exam  spinal  canal  . 
Echo  exam  spinal  canal  . 
Echo  exam  spinal  canal  . 
EctK)  exam  of  pregnant  utenls 
Echo  exam  of  pregnant  uter  s 
Echo  exam  of  pregnant  uter  s 
Echo  exam  of  pregnant  uten  s 
Echo  exam  of  pregnant  uten  is 
Echo  exam  of  pregnant  uten  is 
Echo  exam  of  pregnant  uten  is 
Echo  exam  of  pregnant  uten  is 
Echo  exam  of  pregnant  uten  is 
Echo  exam  followup  or  repe  it 
Echo  exam  folk>wup  or  repe  it 
Echo  exam  folk>wup  or  repept 
Fetal  biophysical  profile  .. 
Fetal  biophysical  profile  .. 
Fetal  biophyscal  profile  .. 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam  of  fetal  heart 
Echo  exam,  transvaginal 
Echo  exam,  transvaginal 
Echo  exam,  transvaginal 

Echo  exam  of  pelvis  

Echo  exam  of  pelvis  

Echo  exam  of  pelvis  

Echo  exam  of  pelvis  

Echo  exam  of  pelvis  ...... 

Echo  exam  of  pelvis  

Echo  exam  of  scrotum  ... 
Echo  exam  of  scrotum  ... 
EctK)  exam  of  scrotum  ... 
Echo  exam,  transrectal  .. 
Echo  exam,  transrectal  .. 
Echo  exam,  transrectal  .. 
Echo  exam  of  extremity  . 
Echo  exam  of  extremity  . 
Ectx)  exam  of  extremity  . 
EcfX)  guide  for  heart  sac  tal> 
Echo  guide  for  heart  sac  ta  > 
Echo  guide  for  heart  sac  ta  } 
Echo  guide  for  heart  biops; 
Echo  gukje  for  heart  bk>ps; 
Echo  guide  for  heart  biops; 
Echo  guide  for  chest  tap 
Echo  guide  for  chest  tap 
Echo  guide  for  chest  tap 
Echo  guide  for  artery  repal 
Echo  guide  for  artery  repai 
Echo  guide  for  artery  repai 


■  mi;  OwifT'enc  OPT  HCPCS  Copynghl  i99«  American  Medical  Assocjoiion 

'  '  Indicates  RVUs  are  not  used  *or  Madcare  payment. 

'  ■  ir.dicates  reductxyi  of  Practice  Eiperse  RVUs  as  a  resuH  o(  OBRA  1 9S  l. 


Work 
RVUs* 


Practk:e 
expense 
RVUs  3 


0.00 

0.58 

0.58 

0.00 

0.74 

0.74 

0.00 

1.13 

1.13 

0.00 

0.99 

0.99 

0.00 

1.97 

1.97 

0.00 

0.65 

0.65 

0.00 

0.57 

0.57 

0.00 

0.77 

0.77 

0.00 

0.98 

0.98 

0.00 

0.83 

0.83 

0.00 

0.58 

0.58 

0.00 

0.56 

0.56 

0.00 

0.69 

0.69 

0.00 

0.69 

0.69 

0.00 

0.38 

0.38 

0.00 

0.64 

0.64 

0.00 

0.69 

0.69 

0.00 

0.59 

0.59 

0.00 

0.67 

0.67 

0.00 

0.67 

0.67 

0.00 

0.67 

0.67 

0.00 

1.31 

1.31 

0.00 


Mal- 

practKe 

RVUs 


1.88 
1.62 
0.27 
1.35 
2.22 
0.34 
1.88 
1.85 
0.50 
1.35 
2.45 
0.45 
2.00 
4.88 
0.88 
4.00 
1.65 
0.30 
1.35 
1.32 
0.26 
1.06 
1.89 
0.35 
1.54 
2.23 
0.35 
1.88 
1.35 
0.68 
0.67 
2.33 
0.69 
1.64 
1.34 
0.28 
1.06 
1.77 
0.32 
1.45 
1.77 
0.32 
1.45 
1.17 
0.17 
1.00 
1.74 
0.29 
1.45 
1.77 
0.32 
1.45 
1.62 
.  0.27 
1.35 
1.76 
0.31 
1.45 
1.76 
0.31 
1.45 
1.76 
0.31 
1.45 
6.81 
0.81 
6.00 


Total 


0.12 

0.13 

0.04 

0.09 

0.17 

0.05 

0.12 

0.17 

0.08 

0.09 

0.20 

0.07 

0.13 

0.38 

0.13 

0.25 

0.13 

0.04 

0.09 

0.1 1 

0.04 

0.07 

0.15 

0.05 

0.10 

0.17 

0.05 

0.12 

0.10 

0.05 

0.05 

0.18 

0.05 

0.13 

0.11 

0.02 

0.09 

Q.15 

0.05 

0.10 

0.15 

0.05 

0.10 

0.10 

0.03 

0.07 

0.14 

0.04 

0.10 

0.15 

0.05 

0.10 

0.13 

0.04 

0.09 

0.15 

0.05 

0.10 

0.15 

0.05 

0.10 

0.15 

0.05 

0.10 

0.45 

0.07 

0.38 


Global 
period 


2.00 

2.33 

0.89 

1.44 

3.13 

1.13 

2.00 

3.15 

1.71 

1.44 

3.64 

1.51 

2.13 

7.23 

2.98 

4.25 

2.43 

0.99 

1.44 

2.00 

0.87 

1.13 

2.81 

1.17 

1.64 

3.38 

1.38 

2.00 

2.28 

1.56 

0.72 

3.09 

1.32 

1.77 

2.01 

0.86 

1.15 

2.61 

1.06 

1.55 

2.61 

1.06 

1.55 

1.65 

0.58 

1.07 

2.52 

0.97 

1.55 

2.61 

1.06 

1.55 

2.34 

0.90 

1.44 

2.58 

1.03 

1.55 

2.58 

1.03 

1.55 

2.58 

1.03 

1.55 

8.57 

2.19 

6.38 


Update 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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HCPCS' 


76938 
76938 
76938 
76941 
76941 
76941 
76942 
76942 
76942 
76945 
76945 
76945 
76946 
76946 
76946 
76948 
76948 
76948 
76950 
76950 
76950 
76960 
76960 
76960 
76970 
76970 
76970 
76975 
76975 
76975 
76986 
76986 
76986 
76999 
76999 
76999 
77261 
77262 
77263 
77280 
77280 
77280 
77285 
77285 
77285 
77290 
77290 
77290 
77295 
77295 
77295 
77299 
77299 
77299 
77300 
77300 
77300 
.77305 
77305 
77305 
77310 
77310 
77310 
77315 
77315 
77315 
77321 


moo 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 

26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


Description 


Echo  exam  for  drainage  

Echo  exam  for  drainage  

Echo  exam  for  drainage  „ 

Echo  guide  for  transfusion 

Echo  guide  tor  transfuskxi 

Echo  guide  for  transfusion 

Ectx)  guide  for  biopsy  ....^ 

Echo  guide  for  biopsy 

Echo  guide  for  biopsy 

Echo  guide,  villus  sampling  

Echo  guide,  villus  sarr^pling  

Echo  guide,  villus  sampling  

Echo  guide  for  amniocentesis  .. 
Echo  guide  for  amniocentesis  .. 
Echo  guide  for  amniocentesis  ., 

Echo  guide,  ova  aspiration  

Echo  guide,  ova  aspiration  

Echo  guide,  ova  aspiration 

Echo  guidance  radiottwrapy 

Echo  guidance  radiotherapy  ..... 

Echo  guidance  radiotherapy 

Echo  guidance  radiotherapy 

Echo  guidance  radiotherapy  

Ectx)  guidance  radiotherapy  ...„ 

Ultrasound  exam  follow-up 

Ultrasound  exam  follow-up  

Ultrasound  exam  tollow-up  

Gl  endoscopic  ultrasound 

Gl  endoscopic  ultrasound 

Gl  endoscopic  ultrasound ..„ 

EctK)  exam  at  surgery  

Echo  exam  at  surgery 

Ectw  exam  at  surgery 

Ectx)  examinatx)n  procedure  .... 
EctK)  examination  procedure  .... 
EctK)  examination  procedure  ...'. 

Radiation  therapy  planning 

Radiation  therapy  planning 

Radiation  therapy  planning 

Set  radiation  therapy  fiekJ 

Set  radiation  therapy  fieW 

Set  radiation  therapy  fieW  „ 

Set  radiation  ttierapy  fiekJ 

Set  radiation  therapy  field 

Set  radiation  therapy  field 

Set  radiation  ttierapy  field 

Set  radiation  therapy  fiekJ . 

Set  radiation  therapy  fieW 

Set  radiation  tfierapy  field 

Set  radiation  therapy  field 

Set  radiation  therapy  fiekl 

Radiation  ttierapy  planning 

Radiation  therapy  planning 

Radiation  therapy  planning 

Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan 

Radiatk)n  ttierapy  dose  plan 

Radiatiori  therapy  dose  plan 

Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan 

Radiation  ttierapy  dose  plan 

Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan  ....; 

Raaiation  therapy  dose  plan 

Radiation  therapy  dose  plan 

Radiation  therapy  port  plan  ; 


•  Ar  numeric  CPT  HCPCS  Coc>ngh|  1994  Amencan  Me<»cal  AssociatKW 

"  •  Indicates  RVUs  are  not  used  tor  Medicare  payment. 

' '  l:idicates  reductoon  ot  Practce  Btpwue  RVUs  ss  a  resiA  o<  OBRA  1993 


Work 
RVUs^ 


0.67 
067 
0.00 
1.34 
1.34 
0.00 
0.67 
0.67 
0.00 
0.67 
0.67 
0.00 
0.38 
0.38 
0.00 
0.38 
0.38 
0.00 
0.58 
0.58 
0.00 
0.58 
0.58 
0.00 
0.40 
0.40 
0.00 
0.81 
0.81 
0.00 
1.20 
1.20 
0.00 
0.00 
0.00 
0.00 
1.39 
2.11 
3.14 
0.70 
0.70 
0.00 
1.05 
1.05 
000 
1.56 
1.56 
0.00 
4.57 
4.57 
O.OO 
0.00 
0.00 
0.00 
0.62 
0.62 
0.00 
0.70 
0.70 
0.00 
1.05 
1.05 
0.00 
1.56 
1.56 
000 
0.95 


Practice 
expense 
RVUs  3 


1.76 
0.31 
1.45 
2.07 
0.61 
1.46 
1.76 
0.31 
1.45 
2.07 
0.61 
1.46 
1.62 
0.17 
1.45 
1.62 
0.17 
1.45 
1.51 
027 
1.24 
1.51 
0.27 
1.24 
1.18 
0.18 
1.00 
1.79 
0.34 
1.45 
3.03 
0.53 
2.50 
0.00 
0.00 
COO 
0.62 
094 
1.40 
3.63 
0.32 
3.31 
5.77 
0.46 
5.31 
6.90 
0.70 
6.20 

28.68 
206 

25.62 
0.00 
0.00 
0.00 
1.56 
0.28 
1.28 
209 
0.32 
1.77 
2.68 
0.46 
2.22 
3.23 
0.70 
2.53 
4  28 


Mal- 

practKe 

RVUs 


0.15 

0.05 

0.10 

0.19 

0.10 

0.09 

0.15 

0.05 

0.10 

0.19 

0.10 

0.09 

0.13 

0.03 

0.10 

0.13 

0.03 

0.10 

0.12 

0.04 

0.08 

0.12 

0.04 

0.08 

0.10 

0.03 

0.07 

0.15 

0.05 

0.10 

0.25 

0.08 

0.17 

0.00 

0.00 

0.00 

0.09 

0.14 

0.20 

0.26 

0.05 

0.21 

0.41 

0.07 

0.34 

0.5C 

0.11 

0.39 

1.93 

0.23 

1.70 

0.00 

0.00 

0.00 

0.12 

0.04 

0.08 

0.17 

0.05 

0.12 

0.22 

0.07 

0.15 

0.28 

0.11 

0.17 

0.30 


Total 


2.58 
1.03 
1.55 
3.60 
2.05 
1.55 
2.58 
1.03 
1.55 
2.93 
1.38 
1.55 
2.13 
0.58 
1.55 
2.13 
0.58 
1.55 
2.21 
0.89 
1.32 
2.21 
0.89 
1.32 
1.68 
0.61 
1.07 
2.75 
1.20 
1.55 
4.48 
1.81 
2.67 
0.00 
0.00 
O.OC 
2.10 
3.19 
4.74 
4.59 
1.07 
3.52 
7.23 
1.53 
5.65 
8.96 
2.37 
6.59 

35.18 
6.85 

28.32 
0.00 
0.00 
0.00 
2.30 
0.94 
1  36 
2.96 
1.07 
1.89 
3.95 
1.58 
2.37 
5.07 
2.37 
2.70 
5.53 


Global 
period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX. 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

xXx 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XX.X 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
H 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
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Addendum  B.— Relative  Value  Uwits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


MOD 


77321 

77321 

77326 

77326 

77326 

77327 

77327 

77327 

77328 

77328 

77328 

77331 

77331 

77331 

77332 

77332 

77332 

77333 

77333 

77333 

77334 

77334 

77334 

77336 

77370 

77399 

77399 

77399 

77401 

77402 

77403 

77404 

77406 

77407 

77408 

77409 

77411 

77412 

77413 

77414 

77416 

77417 

77419 

77420 

77425 

77430 

77431 

77432 

77470 

77470 

77470 

77499 

77499 

77499 

77600 

77600 

77600 

77605 

77605 

77605 

77610 

77610 

77610 

77615 

77615 

77615 

77620 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Radation  therapy  port  plan  .., 
Radation  therapy  port  plan  .. 
Radatlon  therapy  dose  plan  . 
Radation  therapy  dose  plan  . 
Radation  therapy  dose  plan  . 
Radation  therapy  dose  plan  . 
Radation  therapy  dose  plan  . 
Radation  therapy  dose  plan  . 
Radation  therapy  dose  plan  . 
Radation  therapy  doee  plan  . 
Radation  therapy  dose  plan  . 
Special  radation  dosimetry  .. 
Special  radation  dosimetry  .. 
Special  radation  dosimetry ... 
Radation  treatment  aid(s)  .... 
Radation  treatment  aid(s)  .... 
Radation  treatment  aid(s)  .... 
Radiation  treatment  aid(s)  .... 
Radation  treatment  aid(s)  .... 
Radiation  treatment  aid(s)  .... 
Radiation  treatment  aid(s)  .... 
Radation  treatment  aid(s)  .... 
Radiation  treatment  aid(s)  .... 

Radation  physics  consult 

Radation  physics  consult 

External  radation  dosimetry  . 
External  radiation  dosimetry  . 
External  radiation  dosimetry  . 
Radation  treatment  delivery  . 
Radation  treatment  delivery  . 
Radiation  treatment  delivery  , 
Radiation  treatment  delivery 
Radiation  treatment  delivery 
Radation  treatment  delivery 
Radation  treatonent  delivery 
Radiation  treatment  delivery 
Radation  treatment  delivery 
Radiation  treatment  delivery 
Radiation  treatment  delivery 
Radiation  treatment  delivery 
Radation  treatment  delivery 

Radology  port  film(s) 

Weekly  radation  therapy 

Weekly  radation  therapy 

Weekly  radation  therapy 

Weekly  radiation  therapy  

Radiation  therapy  manageme^ 
Stereotactk:  radiation  trmt .. 
Special  radation  treatment 
Special  radiation  treatment 
Special  radiation  treatment 
Radiation  therapy  managem^ 
Radiation  ttierapy  managemf  nt 
Radiatkm  therapy  managemc  nt . 
Hyperttiermia  treatment  ... 
Hyperthermia  treatment  ... 
Hyperttiermia  treatment  ... 
Hyperttiermia  treatment  ... 
Hyperthennia  treatment  ... 
Hyperttiermia  treatment  ... 
Hyperttiermia  treatment  ... 
Hyperthermia  treatment  ... 
Hyperthermia  treatment  ... 
Hyperttiermia  treatment  ... 
Hyperthermia  treatment  ... 
Hyperttiermia  treatment  ... 
Hyperthermia  treatment  ... 


'  AD  numeric  CPT  HCPCS  Copyright  1994  American  Medical  Association. 

>  « Indicates  RVUs  are  not  used  tor  Medicare  payment. 

s '  Indicates  reduction  of  Practice  Expense  RVUs  as  a  result  o(  OBRA  1 993. 


Work 
RVUs2 


Practice 
expense 
RVUs  3 


0.95 

0.00 

0.93 

0.93 

0.00 

1.39 

1.39 

0.00 

2.09 

2.09 

0.00 

0.87 

0.87 

0.00 

054 

0.54 

0.00 

0.84 

0.84 

0.00 

1.24 

1.24 

0.00 

0.00 

0.00 

0.00 

0.00 

OOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OOO 

0.00 

3.60 

1.61 

2.44 

3.60 

1.81 

7.93 

2.09 

2.09 

0.00 

0.00 

0.00 

0.00 

1.56 

1.56 

0.00 

2.09 

2.09 

0.00 

1.56 

1.56 

0.00 

2.09 

2.09 

0.00 

1.56 


Mai- 
practice 
RVUs 


0.43 
3.85 
2.67 
0.42 
2.25 
3.93 
0.62 
3.31 
5.66 
0.93 
4.73 
0.87 
0.39 
0.48 
1.53 
0.25 
1.28 
2.19 
0.38 
1.81 
3.64 
0.54 
3.10 
2.84 
3.33 
0.00 
0.00 
0.00 
1.69 
1.69 
1.69 
1.69 
1.69 
1.99 
1.99 
1.99 
1.99 
2.22 
2.22 
2.22 
2.22 
0.56 
1.61 
0.72 
1.10 
1.61 
0.81 
4.94 
11.55 
0.93 
10.62 
0.00 
0.00 
0.00 
3.60 
0.70 
2.90 
4.80 
0.93 
3.87 
3.60 
0.70 
2.90 
4.80 
0.93 
3.87 
3.60 


Total 


0.06 

0.24 

0.21 

0.06 

0.15 

0.30 

0.09 

0.21 

0.44 

0.14 

0.30 

0.09 

0.06 

003 

0.12 

0.04 

0.08 

0.18 

006 

0.12 

0.27 

008 

0.19 

0.18 

0.21 

OOO 

0.00 

0.00 

0.11 

0.11 

0.11 

0.11 

0.11 

013 

0.13 

013 

0.13 

0.15 

0.15 

015 

0.15 

0.04 

0.23 

0.11 

0.17 

0.23 

012 

0.40 

0.80 

0.14 

0.66 

0.00 

0.00 

0.00 

0.29 

0.11 

0.18 

0.39 

0.14 

0.25 

0.29 

0.11 

0.18 

039 

0.14 

0.25 

0.29 


Gk)bal 
period 


1.44 
4.09 
3.81 
1.41 
2.40 
5.62 
2.10 
3.52 
8.19 
3.16 
5.03 
1.83 
1.32 
051 
2.19 
0.83 
1.36 
3.21 
1.28 
1.93 
5.15 
1.86 
3.29 
3.02 
3.54 
0.00 
0.00 
0.00 
1.80 
1.80 
1.80 
1.80 
1.80 
2.12 
2.12 
2.12 
2.12 
2.37 
2.37 
2.37 
2.37 
0.60 
5.44 
2.44 
3.71 
5.44 
2.74 
13.27 
14.44 
3.16 
11.28 
0.00 
0.00 
OOO 
5.45 
2.37 
3.08 
7.28 
3.16 
4.12 
5.45 
2.37 
3.08 
7.28 
3.16 
4.12 
5.45 


Update 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

>xx 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 

721 

zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


HCPCS' 


77620 

77620 

77750 

77750 

77750 

77761 

77761 

77761 

77762 

77762 

77762 

77763 

77763 

77763 

77776 

77776 

77776 

77777 

77777 

77777 

77778 

77778 

77778 

77781 

77781 

77781 

77782 

77782 

77782 

77783 

77783 

77783 

77784 

77784 

77784 

77789 

77789 

77789 

77790 

77790 

77790 

77799 

77799 

77799 

78000 

78000 

78000 

78001 

78001 

78001 

78003 

78003 

78003 

78006 

78006 

78006 

78007 

78007 

78007 

78010 

78010 

78010 

78011 

78011 

78011 

78015 

78015 
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MOD 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Hyperthermia  treatment  

Hyperthermia  treatment  

Infuse  radioactive  materials  . 
Infuse  radoactive  materials  . 
Infuse  radioactive  materials  . 
Radioetement  application  ,.., 
Radoelement  application  !„. 

Radoelement  applk:ation 

Radoelement  application  .... 
Radoelement  application  .... 

Radoelement  application 

Radoelement  apjjiication  .... 
Radoelement  application  „.., 
Radioelement  application  ...„, 
Radioetement  application  ..... 
Radioetement  application  .._, 

Radoetement  application 

Radioetement  application  ..... 

Radioetement  application  

Radoelement  application 

Radioetement  application  

Radioetement  application  

Radoetement  application 

Hign  intensity  tyachytherapy 
High  intensity  txachytherapy 
High  intensity  brachytherapy 
High  intensity  t)rachytherapy 
High  intensity  txachytherapy 
High  intensity  Ixachytherapy 
High  intensity  t)rachytherapy 
High  intensity  brachyttierapy 
High  intensity  brachytherapy 
High  intensity  bractiytherapy 
High  intensity  brachytherapy 
High  intensity  brachytherapy 
Radoetement  application  .._. 

Radioetement  application  

Radoelement  application 

Radoelement  handling 

Radoetement  handling  , 

Radoelement  handling  

Radum/radoisotope  therapy 

Radum/radoisotope  therapy  . 

Radum/radoisotope  therapy  . 

Thyroid,  singte  uptake 

Thyroid,  singte  uptake  ... 

Thyroid,  singte  ujstake 

ThyrokJ,  multipte  uptakes 

Thyrokl,  multipte  uptakes 

TtiyroW,  multipte  uptakes 

Thyrokl  suppress/stimul 

Thyroid  suppress/stimul 

Thyrokl  suppress/stimul 

Ttiyrotd,  imaging  with  uptake  . 

Thyroid,  imaging  with  uptake  . 

Thyroid,  imaging  with  uptake  . 

Thyrokl,  image,  mult  uptakes 

Thyrokl,  image,  mutt  uptakes 

Thyroid,  image,  mult  uptakes 

Thyroid  imaging  ........ 

Ttiyrokl  imaging 

Thyroid  imaging  : 

Thyroid  imaging  with  flow 

Ttiyroid  imaging  with  flow  

Thyroid  imaging  with  ftow 

Thyrokl  met  imaging  „ 

ThyrokJ  met  imaging  


'  All  numeric  CPT  HCPCS  Copynght  1 994  Amencan  Medc«  Association. 

»t  Indicates  RVUs  are  not  used  tor  Medicare  payment. 

3  •  Indicates  redua>on  o<  Practice  Expense  RVUs  as  a  resuN  of  CBRA  1993. 


Wori( 
RVUs  2 


1.56 
0.00 
4.59 
4.59 
0.00 
3.56 
3.56 
0.00 
5.35 
5.35 
0.00 
8.01 
8.01 
0.00 
4.66 
4.66 
0.00 
6.99 
6.99 
0.00 
10.46 
10.46 
0.00 
1.55 
1.55 
0.00 
2.33 
2.33 
OOO 
3.49 
3.49 
0.00 
5.24 
5.24 
0.00 
1.05 
1.05 
0.00 
1.05 
1.05 
0.00 

o.bo 

0.00 
OOO 
019 
019 
OOO 
0.26 
0.26 
0.00 
0.33 
0.33 
0.00 
0.49 
0.49 
0.00 
0.50 
0.50 
0.00 
0.39 

o.te 

OOO 
0.45 
045 
0.00 
0.67 
0.67 


Practwe 
expense 
RVUs  3 


0.70 
2.90 
3.32 
2.05 
1.27 
3.98 
1.59 
2.39 
5.83 
2.39 
3.44 
7.86 
3.58 
4.28 
4.16 
2.09 
2.07 
7.17 
3.13 
4.04 
9.58 
4.69 
4.89 
20.04 
0.69 
19.35 
20.40 
1.05 
19.35 
20.90 
1.55 
19.35 
21.69 
2.34 
19.35 
0.89 
0.46 
0.43 
0.94 
046 
0.48 
0.00 
0.00 
0.00 
1.01 
0.09 
0.92 
1.36 
012 
1.24 
1.07 
0.15 
092 
2.49 
022 
2.27 
2.68 
0.23 
2.45 
1.90 
017 
1.73 
2.50 
0.21 
2.29 
2.76 
031 


Mal- 

practKe 

RVUs 


Oil 

018 

038 

O30 

O08 

0.39 

0.23 

016 

057 

035 

0.22 

077 

0.50 

0.27 

0.45 

031 

0.14 

071 

0.45 

026 

098 

067 

0.31 

1.32 

Oil 

1.21 

1.37 

016 

1.21 

1.44 

0.23 

1.21 

1.56 

035 

1.21 

0.10 

0.07 

0.03 

O10 

0.07 

0.03 

0.00 

0.00 

OOO 

0.07 

O01 

0.06 

O10 

O02 

O08 

O08 

0.02 

0.06 

018 

0.03 

015 

019 

0.03 

0.16 

0.14 

0.03 

Oil 

018 

0.03 

015 

0.21 

0.05 


Total 


2.37 
3.08 
8.29 
6.94 
1.35 
7.93 
5.38 
2.55 
11.75 
8.09 
3.66 
16.64 
12.09 
4.55 
9.27 
7.06 
2.21 
14.87 
10.57 
4.30 
21.02 
15.82 
5.20 
22.91 
2.35 
20.56 
24.10 
3.54 
20.56 
25.83 
5.27 
20.56 
28.49 
7.93 
20.56 
2.04 
1.58 
048 
2.09 
1.58 
J.51 
OOO 
0.00 
0.00 
1.27 
0.29 
0.98 
1.72 
0.40 
1.32 
1.48 
0.50 
0.98 
3.16 
0.74 
2.42 
3.37 
0.76 
2.61 
2.43 
059 
1.84 
3.13 
0.69 
2.44 
3.64 
1.03 


Gtebal 
period 
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zzz 
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090 
090 
090 
090 
090 
090 
090 
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090 
090 
XXX 
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090 
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XXX 
XXX 
XXX 
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XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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HCPCS' 


78015 

78016 

78016 

78016 

78017 

78017 

78017 

78018 

78018 

78018 

78070 

78070 

78070 

78075 

78075 

78075 

78099 

78099 

78099 

78102 

78102 

78102 

78103 

78103 

78103 

78104 

78104 

78104 

78110 

78110 

78110 

78111 

78111 

78111 

78120 

78120 

78120 

78121 

78121 

78121 

78122 

78122 

78122 

78130 

78130 

78130 

78135 

78135 

78135 

78140 

78140 

78140 

78160 

78160 

78160 

78162 

78162 

78162 

78170 

78170 

78170 

78172 

78172 

78172 

781  £5 

78185 

78185 


MOD 


TC 


26 
TC 

26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

A 

A 

A 


DescriptkN 


Thyroid  met  imaging  

Thyroid  met  imeging/studies 
Thyroid  met  imaging/studies 
Thyroid  met  imeging/studies 
Throid  met  imaging,  mutt  .... 

Throid  met  imaging,  mutt 

Throtd  met  HTtaging.  mutt  .... 
Thyroid,  met  imaging,  body 
Thyroid,  met  imaging,  txxJy 
Thyroid,  met  imaging,  txxly 
Parathyroid  nuciear  imaging 
Parathyroid  rHJCiear  irr^agir^ 
Parathyroid  nudear  imaging 

Adrenal  nudear  imaging 

Adrenal  nudear  imaging 

Adrenal  nudear  imaging 

Endocrine  nuclear  procedure 
Endocrine  nuclear  procedure 
Endocrine  nuclear  procedure 
Bone  marrow  Imaging,  ltd  ... 
Bone  marrow  imaging,  ltd  ... 
Bone  marrow  imaging,  ltd  .. 
Bone  marrow  imaging,  mutt 
Bone  marrow  imaging,  mutt 
Bone  marrow  Inking,  mult 
Bone  marrow  imaging.  t>ody 
Bone  marrow  imaging,  txxJy 
Bone  marrow  imaging,  txxly 

Ptasma  volume,  single  

Plasma  volume,  single    

Ptasma  volume,  single   

Ptasrr^  volume,  multiple 
Ptasma  volume,  multiple 
Plasma  volume,  multiple 

Red  cell  mass,  single  

Red  cell  mass,  single    

Red  cell  mass,  single 

Red  cell  mass,  multiple  

Red  ceH  mass,  multiple 

Red  cell  mass,  multiple  

Blood  volume   

Blood  volume  

Bkxxt  volume    

Red  cell  survival  study  

Red  ceil  survival  study  

Red  cell  survival  study  , 

Red  cell  survival  kinetics  ... 
Red  cell  survival  kinetics  ... 
Red  cell  survival  kinetics   .. 

Red  cell  sequestration  

Red  cell  sequestration  

Red  cell  sequestration  

Ptasma  iron  turnover    

Plasma  Iron  furrrover    

Rasrra  iron  turrvjver  

Iron  atKorpticn  exam 

Iron  at)sorption  exam 

Iron  atjsorption  exam 

Red  cell  iron  utilization  

Red  cell  iron  utilization 

Red  cell  iron  utilization 

Total  body  iron  estimation  . 
Total  body  iron  estimation  . 
Total  txxly  Iron  estimation  . 

Spleen  Imaging 

Spieen  imaging 

Spleen  imaging  


•  All  nume'ic  CPT  HCPCS  CocyfiQW  1994  Amencan  MeOiea!  Ass(x.a!  or 
'  <  Indicates  RVUs  are  rot  used  <or  Medicare  oayment. 
•  lr:(S^a:en  recuC  o"  of  Practice  Eiperse  RVUs  as  a  resu^  of  OBHA  1993 


Work 
RVUs  2 


0.00 

0.82 

0.82 

0.00 

0.87 

0.87 

0.00 

0.95 

0.95 

0.00 

0.51 

0.51 

0.00 

0.74 

0.74 

COO 

0.00 

0.00 

0.00 

0.55 

0.55 

0.00 

0.75 

0.75 

0.00 

0.80 

0.80 

0.00 

0.19 

0.19 

0.00 

0.22 

0.22 

0.00 

0.23 

0.23 

0.00 

0.32 

0.32 

0.00 

0.45 

0.45 

0.00 

0.61 

0.61 

0.00 

0.64 

0.64 

0.00 

0.61 

0.61 

0.00 

0.33 

0.33 

0.00 

0.45 

0.45 

0.00 

0.41 

0.41 

0.00 

0.00 

0,53 

0.00 

0.40 

a40 

0.00 


Practk:e 
expense 
RVUs  3 


2.45 

3.70 

0.38 

3.32 

3.94 

0.39 

3.55 

5.60 

0.43 

5.17 

1.96 

0.23 

1.73 

5.51 

0.34 

5.17 

0.00 

0.00 

0.00 

2.19 

0.25 

1.94 

3.36 

0.34 

3.02 

4.25 

0.37 

3.88 

0.99 

0.09 

0.90 

2.55 

0.10 

2.45 

1.76 

0.11 

1.65 

2.92 

0.15 

2.77 

4.59 

0J20 

4.39 

3.00 

0.28 

2.72 

4.93 

0.29 

4.64 

4.03 

0.28 

3.75 

3.64 

0.15 

3.49 

3.25 

020 

3.05 

5.24 

0.18 

5.06 

0.00 

025 

0.00 

2.43 

0.18 

2.25 


Mal- 
practice 
RVUs 


0.16 

0.27 

0.06 

0.21 

0.28 

0.06 

0.22 

0.39 

0.06 

0.33 

0.16 

0.04 

0.11 

0.38 

0.05 

0.33 

0.00 

0.00 

0.00 

0.17 

0.04 

0.13 

0.24 

0.05 

0.19 

0.30 

0.05 

0.25 

0.07 

0.01 

0.06 

0.18 

0.02 

0.16 

0.13 

0.02 

0.11 

0.19 

0.02 

0.17 

031 

0.03 

0.28 

0.21 

0.04 

0.17 

0.34 

0.04 

0.30 

0.28 

0.04 

0.24 

0.24 

0.02 

0.22 

0.22 

0.03 

0.19 

0.35 

0.03 

0.32 

0.00 

0.04 

O.OO 

0.18 

0.03 

015 


Total 


2.61 

4.79 

1.26 

3.53 

5.09 

1.32 

3.77 

6.94 

1.44 

5.50 

2.62 

0.78 

1.84 

6.63 

1.13 

5.50 

0.00 

0.00 

0.00 

2.91 

0.84 

2.07 

4.35 

1.14 

3.21 

5.35 

1.22 

4.13 

1.25 

0.29 

0.96 

2.95 

0.34 

2.61 

2.12 

0.36 

1.76 

3.43 

0.49 

2.94 

5.35 

0.68 

4.67 

3.82 

0.93 

2.89 

5.91 

0.97 

4.94 

4.92 

0.93 

3.99 

4.21 

0.50 

3.71 

3.92 

0.68 

3.24 

6.00 

0.62 

5.38 

0.00 

0.82 

0.00 

3.01 

0.61 

2.40 


Global 

period 
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HCPCS' 


78190 
78190 
78190 
78191 
78191 
.  78191 
78195 
78195 
78195 
78199 
78199 
78199 
78201 
78201 
78201 
78202 
78202 
78202 
78205 
78205 
78205 
78215 
78215 
78215 
78216 
78216 
78216 
78220 
78220 
78220 
78223 
78223 
78223 
78230 
78230 
78230 
78231 
78231 
78231 
78232 
78232 
78232 
78258 
78258 
78258 
78261 
78261 
78261 
78262 
78262 
78262 
78264 
78264 
78264 
78270 
78270 
78270 
78271 
78271 
78271 
78272 
78272 
78272 
78278 
78278 
78278 
78282 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 


Description 


Platelet  sunnval.  kinetics 
Platelet  survival,  kinetics 
Platelet  survival,  kinetics . 

Platelet  sunrival 

Platelet  survival 

Platelet  sunnval 


Lymph  system  ima^ng 

Lymph  system  imaging 

Lymph  system  imaging 

BtooeWymph  nudear  exam 
Bkxxj/lymph  nuciear  exam 
Blood/lymph  nudear  exam 

Liver  imaging 

Liver  imaging  „ 

Liver  imaging _„ 

Liver  imaging  with  ftow  

Liver  imaging  with  Itow  . 

Liver  imaging  with  flow  

Liver  imaging  (3D)  

Liver  imaging  (3D)  

Liver  imaging  (3D)  

Liver  arxl  spleen  imaging  .. 
Liver  and  spleen  imagirig  .. 
Liver  and  spleen  imaging  ... 
Liver  &  spleen  image,  flow 
Liver  &  spieen  image,  flow 
Liver  &  spleen  image,  flow 

Liver  function  study 

Liver  function  study 

Liver  fur)ction  study 

Hepatobiliary  imaging  

Hepatobiliary  imaging  

Hepatobiliary  imagirig  

Salivary  gland  imaging 

Salivary  gland  imaging  

Salivary  gland  imaging 

Serial  salivary  imaging 

Serial  salivary  imaging _..„. 

Serial  salivary  imaging „., 

Salivary  gland  function  exam  .... 

Salivary  gland  function  exam 

Salivary  gland  furwtion  exam 

Esophageal  nrotillty  study 

Esophageal  motility  study  ..„ 

Esojshageal  nDotility  study 

Gastric  mucosa  imaging  

Gastric  mucosa  imaging  

Gastric  mucosa  imaging  

Gastroesophageal  reflux  exam  .. 
Gastroesophageal  reflux  exam  .. 
Gastroesophageal  reflux  exam .. 

Gastric  eniptying  study  

Gastric  emistying  study 

Gastric  enrtptying  study 

Vit  B-12  absorption  exam 

Vit  B-12  absorption  exam „„ 

Vit  B-12  absorption  exam 

Vit  B-12  absorp  exam,  IF 

Vit  B-12  absorp  exam.  IF 

Vit  B-12  at)Sorp  exam,  IF 

Vit  B-12  absorp.  combined   

Vit  B-12  absorp,  combined 

Vit  B-12  abaorp,  combined   , 

Acute  Gl  bkwd  toss  imaging 

Acute  Gl  btood  toss  imaging 

I  Acute  Gl  blood  toss  imaging  ....... 

I  Gl  protein  toss  exam  


'  All  numeric  CPT  HCPCS  Copyright  1994  Amencan  IMedical  Association. 

» I  Indicates  RVUs  are  not  used  for  Medicare  payment 

> '  Indicates  reduction  of  Practice  Expense  RVUs  as  a  resUt  01 OBRA  1993 


Work 
RVUs  2 


1.09 

1.09 

0.00 

0.61 

0.61 

0.00 

0.70 

0.70 

0.00 

0.00 

0.00 

0.00 

0.44 

0.44 

0.00 

0.51 

0.51 

0.00 

0.71 

0.71 

0.00 

t).49 

0.49 

0.00 

0.57 

0.57 

0.00 

0.49 

0.49 

0.00 

0.84 

0.84 

0.00 

0.45 

0.45 

0.00 

0.52 

0.52 

0.00 

0.47 

0.47 

0.00 

0.74 

0.74 

0.00 

0.69 

0.69 

0.00 

0.68 

0.68 

0.00 

0.78 

0.78 

0.00 

0.20 

0.20 

0.00 

0.20 

0.20 

0.00 

0.27 

0.27 

0.00 

0.99 

0.99 

0.00 

0.00 


Practice 
expense 
RVUs3 


5.93 

0.48 

5.45 

7.27 

0.28 

6.99 

4.20 

0.32 

3.88 

0.00 

0.00 

0.00 

2.44 

0.19 

2.25 

2.98 

0.23 

2.75 

5.96 

0.33 

5.63 

3.02 

0.22 

2.80 

3.58 

0.26 

3.32 

3.77 

0.22 

3.55 

3.87 

0.38 

3.49 

2.28 

0.21 

2.07 

3.26 

0.24 

3.02 

3.59 

0.22 

3.37 

3.09 

0.34 

2.75 

4!23 

0.32 

3.91 

4.36 

0.31 

4.05 

4.29 

0.36 

3.93 

1.57 

0.10 

1.47 

1.67 

0.10 

1.57 

2.34 

0.13 

2.21 

5.09 

0.45 

4.64 

0.00 


Mal- 
practice 
RVUs 


0.42 
0.07 
0.35 
0.48 
0.04 
0.44 
0.30 
0.05 
0.25 
0.00 
0.00 
0.00 
0.18 
0.03 
0.15 
0.21 
0.04 
0.17 
0.41 
0.05 
0.36 
0.20 
0.03 
0.17 
0.25 
0.04 

0J^^ 

0.25 

0.03 

0.22 

0.28 

0.06 

0.22 

0.17 

0.03 

0.14 

0.23 

0.04 

0.19 

0.24 

0.03 

0.21 

0.22 

0.05 

0.17 

0.30 

0.05 

0.25 

0.31 

0.05 

0.26 

0.30 

0.05 

0.25 

0.11 

0.01 

0.10 

0.11 

0.01 

0.10 

0;17 

0.02 

0.15 

0.37 

0.07 

0.30 

0.00 


Total 


7.44 

1.64 

5.80 

8.36 

0.93 

7.43 

5.20 

1.07 

4.13 

0.00 

0.00 

0.00 

3.06 

0.66 

2.40 

3.70 

0.78 

2.92 

7.08 

1.09 

5.99 

3.71 

0.74 

2.97 

4.40 

0.87 

3.53 

4.51 

0.74 

3.77 

4.99 

1.28 

3.71 

2.90 

0.69 

2.21 

4.01 

0.80 

3.21 

4.30 

0.72 

3.58 

4.05 

1.13 

2.92 

5.22 

1.06 

4.16 

5.35 

1.04 

4.31 

5.37 

1.19 

4.18 

1.88 

0.31 

1.57 

1.98 

0.31 

1.67 

2.78 

0.42 

2.36 

6.45 

1.51 

4.94 

0.00 
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Addendum  B.— Relative  Value  U  iits  (RVUs)  and  Related  information— Continued 


HCPCS' 


»^d 


78282 

78282 

78290 

78290 

78290 

78291 

78291 

78291 

78299 

78299 

78299 

78300 

78300 

78300 

78306 

78305 

78306 

78306 

78306 

78306 

78315 

78315 

78315 

78320 

78320 

78320 

78350 

78350 

78350 

78351 

78399 

78399 

78399 

78414 

78414 

78414 

78428 

78428 

78428 

78445 

78445 

78445 

78455 

78455 

78455 

78457 

78457 

78457 

78458 

78458 

78458 

78460 

78460 

78460 

78461 

78461 

78461 

78464 

78464 

78464 

78466 

78465 

78465 

78466 

78466 

78466 

78468 
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TC 


Status 


A 

C 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

C 

C 

C 

C 

A' 

C 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Gl  protein  loss  exam 

Gl  protein  loss  exam  

Meckel's  divert  exam  

Meckel's  divert  exam  

Meckel's  divert  exam  

Leveen/shunt  patency  exam  . 
Leveea'shunt  patency  exam  . 
Leveen/shunt  patency  exam  . 

Gl  nuclear  procedure 

Gl  nuclear  procedure 

Gl  nuclear  procedure  

Bone  imaging,  limited  area  ... 
Bone  imaging,  limited  area  ... 
Bone  imaging,  limited  area  ... 
Bone  imaging,  multiple  areas 
Bone  imaging,  multiple  areas 
Bone  imaging,  multiple  areas 
Borie  imaging,  whole  body  .. 
Bone  Inriaglng,  whole  body  ... 
Bone  Imaging,  whole  body   .. 

Bone  Innaging,  3  phase    

Bone  imaging.  3  phase  

Bone  imaging,  3  phase    

Bone  inaglng  (3D) , 

Bone  imaging  (3D) 

Bone  imaging  (3D) 

Bone  mineral,  single  photon 
Bone  mineral,  single  photon 
Bone  mineral,  single  photon 
Bone  mineral,  dual  photon  .. 
Musculoskeletal  nuclear  exam 
Musculoskeletal  nuclear  exam 
Musculoskeletal  nuclear  exam 
Norvimaging  heart  function  .. 
Norvrmaging  heart  function    . 
Norvimaging  heart  function    . 

Cardiac  shunt  imaging 

Cardiac  shunt  imaging 

Cardiac  shunt  imaging   

Vascular  flow  imaging 

Vascular  flow  imaging 

Vascular  flow  imaging 

Venous  thromtx)sis  study  .... 
Venous  thrombosis  study  .... 
Venous  thrombosis  study  .... 
Venous  thrombosis  Imaging  . 
Venous  thrombosis  imaging  . 
Venous  thrombosis  imaging  . 
Ven  thrombosis  images,  bilat 
Ven  thrombosis  images,  bilat 
Ven  thrombosis  images,  bilat 
Heart  muscle  blood  single  ... 
Heart  muscle  blood  single  .. 
Heart  muscle  blood  single  .. 
Heart  muscle  bkxxj  multiple 
Heart  muscle  blood  multiple 
Heart  muscle  blood  multiple 

Heart  image  {3D)  single  

Heart  image  (3D)  single 

Heart  Image  (3D)  single 

Heart  image  (3D)  multiple  .... 
Heart  image  (3D)  multiple  ... 
Heart  image  (3D)  multiple  .... 

Heart  infarct  image  

Heart  infarct  image  

Heart  infarct  image 

Heart  infarct  image.  EF  


'  AK  nucr>«tx:  OPT  HCPCS  Copyrigm  1994  ArTi«nc8n  Medical  As5<x.avcin 

• « ipQicales  RVUs  are  not  usad  tor  Medicare  payment 

'  •  Inacaies  reouct  on  of  Prac.iC"  Eipense  RVUs  as  a  result  o<  OBRA  t993 


Work 
RVUs  2 


Practice 

expense 

RVUs  3 


0.38 
0.00 
0.68 
0.68 
0.00 
0.88 
0.88 
0.00 
0.00 
0.00 
0.00 
0.62 
0.62 
0.00 
0.83 
0.83 
0.00 
0.86 
0.86 
0.00 
1.02 
1.02 
0.00 
1.04 
1.04 
0.00 
0.22 
0.22 
0.00 
«0.30 
0.00 
0.00 
0.00 
0.00 
0.45 
0.00 
0.78 
0.78 
0.00 
0.49 
0.49 
0.00 
0.73 
0.73 
0.00 
0.77 
0.77 
0.00 
0.90 
0.90 
0.00 
0.86 
0.86 
0.00 
1.23 
1.23 
0.00 
1.09 
1.09 
0.00 
1.46 
1.46 
0.00 
0.69 
0.69 
0.00 
0.80 


Mal- 
practice 
RVUs 


0.17 
0.00 
3.21 
0.31 
2.90 
3.31 
0.39 
2.92 
0.00 
0.00 
0.00 
2.66 
0.29 
2.37 
3.87 
0.38 
3.49 
4.46 
0.39 
4.07 
5.00 
0.45 
4v55 
6.09 
0.46 
5.63 
0.82 
0.10 
0.72 
0.19 
0.00 
0.00 
0.00 
0.00 
0.20 
0.00 
2.51 
0.36 
2.15 
2.01 
0.24 
1  77 
4.13 
0.33 
3.80 
2.88 
0.35 
2.53 
4.23 
0.40 
3.83 
2.64 
0.39 
2.25 
5.04 
0.54 
4.50 
7.22 
0.48 
6.74 
11.89 
0.65 
11.24 
2.82 
0.32 
2.50 
3.85 


Total 


0.03 

0.00 

0.23 

0.05 

0.18 

0.24 

0.06 

0.18 

0.00 

0.00 

0.00 

0.20 

0.04 

0.16 

0.28 

0.06 

0.22 

0.32 

0.06 

0.26 

0.36 

0.07 

0.29 

0.43 

0.07 

0.36 

0.07 

0.02 

0.05 

0.02 

0.00 

0.00 

0.00 

0.00 

0.03 

0.00 

0.19 

0.05 

0.14 

0.15 

0.04 

0.11 

0.29 

0.05 

0.24 

0.22 

0.05 

0.17 

0.30 

0.06 

0.24 

0.21 

0.06 

0.15 

0.37 

0.08 

0.29 

0.50 

0.07 

0.43 

0.80 

0.10 

0.70 

0.22 

0.05 

0.17 

0.27 


0.58 
0.00 
4.12 
1.04 
3.08 
4.43 
1.33 
3.10 
0.00 
0.00 
0.00 
3.48 
0.95 
2.53 
4.98 
1.27 
3.71 
5.64 
1.31 
4.33 
6.38 
1.54 
4.84 
7.56 
1.57 
5.99 
1  11 
0.34 
0.77 
0.51 
0.00 
0.00 
0.00 
0.00 
0.68 
0.00 
3.48 
1.19 
2.29 
2.65 
0.77 
1.88 
5.15 
1.11 
4.04 
3.87 
1.17 
2.70 
5.43 
1.36 
4.07 
3.71 
1.31 
2.40 
6.64 
1.85 
4.79 
8.81 
1.64 
7.17 
14.15 
2.21 
11.94 
3.73 
1.06 
2.67 
4.92 
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XXX, 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Update 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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O 
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HCPCS ' 


73468 

78468 

78459 

78469 

78469 

73472 

78472 

78472 

78473 

78473 

78473 

78478 

78478 

78478 

78480 

78480 

78480 

78481 

78481 

78481 

78483 

78483 

78463 

78499 

78499 

78499 

78580 

78580 

78580 

78584 

78584 

78584 

78585 

78585 

78585 

78585 

78586 

78586 

78587 

78587 

78587 

78591 

78591 

78591 

78593 

78593 

78593 

78594 

78594 

78594 

78596 

73596 

78596 

78599 

78599 

78599 

78600 

78600 

78600 

78601 

78601 

78601 

78505 

78605 

78605 

7860e 

78606 


ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  tNFOftMATION-Continued 


MOD 


26 

TC 


26 

TO 


26 

TC 


25 
TC 


26 
TC 


26 
TC 


26 
TC 


26- 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 

26*" 
TC 


26 
TC 


25 
TC 


26 
TC 


26 
TC 


26 

TC 


26 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Heart  infarct  image.  EF  

Heart  infarct  image,  EF 

Heart  infarct  image  (3D)  .... 

Heart  infarct  image  (3D)  .... 

Heart  infarct  rmage  (3D)  .... 

Gated  heart,  resting 

Gated  heart,  resting 

Gated  heart,  resting  

Gated  heart,  multiple  

Gated  heart,  multiple  

Gated  heart,  multiple  

Heart  wall  motion  (add-on) 

Heart  wall  motion  (add-cn) 

Heart  wall  motion  (add-on) 

Heart  function,  (add-cn) 

Heart  furKtion.  (add-on) 

Heart  function,  (add-on). .„., 

Heart  first  pass  single  ......... 

Heart  first  pass  single 

Heart  first  pass  single  

Heart  first  pass  multiple 

Heart  first  pass  multiple 

Heart  first  pass  multiple 

Cardiovascular  nuclear  exam 

Cardiovascular  nuclear  exam 

Cardiovascular  nuclear  exam  

Lung  perfusion  imaging  

Lung  perfusion  imaging 

Lung  perfusion  imaging . 

Lung  V/Q  image  single  breath  .... 

Lung  V/Q  image  single  breath  .... 

Lung  V/Q  image  single  breath  .... 

Lung  V/Q  imaging 

Lung  V/Q  Imaging „ 

Lung  V/Q  imaging 

Aerosol  lung  image,  single  

Aerosol  lung  image,  single  

Aerosol  lung  image,  single  

Aerosol  lung  image,  multiple  

Aerosol  lung  image,  muttiple  

Aerosol  lung  image,  multiple  

Vent  image,  i  breath,  1  proj 

Vent  image.  1  breath,  1  proj 

Vent  image.  1  breath,  1  proj 

Vent  image,  1  proj,  gas  „ 

Vent  image,  1  proj,  gas  ..,., 

Vent  image.  1  proj,  gas  ...„ 

Vent  image,  mull  prcj,  gas  

Vent  image,  mult  proj,  gas  '... 

Vent  image,  muft  proj,  gas 

Lung  differential  function  

Lung  differential  function  „ 

Lung  differential  function  „ 

Resptratory  nuclear  exam 

Respiratory  nuclear  exam 

Respiratory  nuclear  exam 

Brain  imaging,  ltd  static  „ 

Brain  imaging,  ltd  static , 

Brain  imaging,  IM  static  ...._ 

Brain  ltd  imaging  &  flow  ._^.„. . 

Brain  ltd  imaging  &  flow ., 

Brain  ltd  imasjing  &  flow 

Brain  imaging,  complete 

Brain  imaging,  complete  

Brain  imagi.ig,  complete 

Brain  imaging  comp  &  flow^ 

Brain  imaging  oomp  &  flow 


Work 
RVUs=' 


0.80 

0.00 

0.92 

0.92 

0.00 

0.96 

0.98 

0.00 

1.47 

1.47 

COO 

0.62 

0.62 

0.00 

0.62 

0.62 

0.00 

0.98 

0.98 

0.00 

1.47 

1.47 

0.00 

0.00 

0.00 

0.00 

0.74 

0.74 

000 

0.99 

099 

0.00 

1.09 

1.09 

0.00 

0.40 

0.40 

0.00 

0.49 

0.49 

0.00 

C.40 

0.40 

0.00 

0.49 

0.49 

0.00 

0.53 

0.53 

0.00 

1.27 

127 

0.00 

0.00 

0.00 

0.00 

0.44 

0.44 

0.00 

0.51 

0.51 

0.00 

0.53 

0.53 

COO 

0.64 

0.64 


Practice 

expense 

RVUs  3 


0.36 
3.49 
5.3S 
0.41 
4.98 
5.69 
0.44 
5.25 
8.52 
0.55 
7.87 
1.76 
0.28 
1.48 
1.76 
a28 
1.48 
5.42 
0.44 
4.98 
8.15 
0.65 
.7.50 
0.00 
0.00 
COO 
3.61 
0.34 
3.27 
3.50 
0.45 
305 
5.85 
0.48 
5.37 
2.65 

ai8 

2.47 

2.89 

022 

2.67 

2.90 

C18 

2.72 

3.51 

0.22 

329 

5.00 

0.25 

4.75 

7.30 

0.56 

6.74 

0.00 

0.00 

0.00 

2.95 

020 

2.75 

3.48 

024 

324 

3.49 

025 

324 

3.98 

0.29 


Mal- 
practice 
RVUs 


0.05 

0.22 

0.38 

C06 

a32 

0.41 

0.07 

0.34 

0.59 

CIO 

0.4S 

0.14 

C04 

CIO 

C14 

C04 

CIO 

0.39 

0.07 

0.32 

C57 

CIO 

0.47 

0.00 

0.00 

0.00 

0.26 

0.05 

021 

0.26 

0.C7 

C19 

0.41 

0.07 

0.34 

C19 

C03 

0.16 

0.20 

0.03 

C17 

0.20 

C03 

C17 

0.24 

0.03 

021 

C34 

0.04 

0.30 

0.52 

0.09 

0.43 

0.00 

0.00 

0.00 

0.20 

0.03 

C17 

0.24 

0.04 

020 

024 

ao4 

0.20 
0.27 
0.04 


Total 


121 
3.71 
6.69 
1.39 
5.30 
7.08 
1.49 
5.59 
10.58 
2.22 
8.36 
2.52 
0.94 
1.58 
2.52 
0.94 
1.58 
6.79 
1.49 
5.30 
1C19 
2.22 
7.37 
000 
COO 
0.00 
4.51 
1.13 
3.48 
4.75 
1.51 
3.24 
7.35 
1.64 
5.71 
324 
C61 
2.63 
3.58 
0.74 
2.84 
3.50 
C61 
2.89 
4.24 
0.74 
3.50 
5.87 
C82 
5.05 
9.09 
1.92 
7.17 
0.00' 
COO 
0.00 
3.59 
0.67 
2.92 
4.23 
0.79 
3.44 
4.26 
0.82 
3.44 
4.89 
0.97  1 
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'» Indicates  RVUs  are  net  used  lor  Medicare  payn>ent 

'  •  Indicate  reduction  of  Practice  E«ce"se  RVUs  as  a  estjll  ol  OBRA  5993. ' 
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ADDENDUM  B.— Relative  Value 


Units  (RVUs)  and  Related  Information— Continued 


78606 
78607 
78607 
78607 
78608 
78609 
78610 
78610 
78610 
78615 
78615 
78615 
78630 
78630 
78630 
78635 
78635 
78635 
78645 
78645 
78645 
78647 
78647 
78647 
78650 
78650 
78650 
78652 
78652 
78652 
78655 
78655 
78655 
78660 
78660 
78660 
78699 
78699 
78699 
78700 
78700 
78700 
78701 
78701 
78701 
78704 
78704 
78704 
78707 
78707 
78707 
78710 
78710 
78710 
78715 
78715 
78715 
78725 
78725 
78725 
78726 
78726 
78726 
78727 
78727 
78727 
78730 


MOD 


TO 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 

26 
TC 


26 

TC 


26 

TC 


26 
TC 


Status 


Descripti  n 


Brain  innging  comp  &  flow 

Brain  imaging  (3D) 

Brain  imaging  (3D) 

Brain  imaging  (3D) 

Brain  imaging  (PET)  

Brain  imaging  (PET)  

Brain  (low  imaging  only 
Brain  flow  imaging  only 
Brain  flow  imaging  only 
Cerebral  biood  flow  imaging 
Cerebral  blood  flow  lmagin( 
Cerebral  blood  flow  imaginj 
Cerebrospinal  fluid  scan 
Cerebrospinal  fluid  scan  ...1., 
Cerebrospinal  fluid  scan  ...}.. 
CSF  ventriculography  .... 
CSF  ventriculography  .... 
CSF  ventriculography  .... 
CSF  shunt  evaluation  .... 
CSF  shunt  evaluation  .... 
CSF  shunt  evaluation  .... 
Cerebrospinal  fluid  scan 
Cerebrospinal  fluid  scan 
Cerebrospinal  fluid  scan 
CSF  leakage  imaging  .... 
CSF  leakage  Imaging  .... 
CSF  leakage  imaging  .... 
Ceretxospinal  fluid  scan  (3^) 
Cerebrospinal  fluid  scan  (3  I) 
Ceretxosplnal  fluid  scan  (3  I) 
Nuclear  exam  of  eye  lesion  . 
Nuclear  exam  of  eye  lesion  . 
Nuclear  exam  of  eye  lesion  . 
Nuclear  exam  of  tear  flow 
Nuclear  exam  of  tear  flow 
Nuclear  exam  of  tear  flow 
Nervous  system  nuclear  exiim 
Nervous  system  nuclear  ex  im 
Nervous  system  nuclear  ex^m 

Kidney  imaging,  static 

Kidney  imaging,  static 

Kidney  imaging,  static 

Kidney  imaging  with  flow 
Kidney  imaging  with  flow 
Kidney  imaging  with  flow 

Imaging  renogram 

Imaging  renogram 

Inraging  renogram 

Kidney  flow  &  function  in 
Kidney  flow  &  function  in 
Kidney  flow  &  function  in 
Kidney  imaging  (30) 
Kidney  imaging  (3D) 

Kidney  imaging  (3D)  

Renal  vascular  flow  exam  , 
Renal  vascular  flow  exam 
Renal  vascular  flow  exam 

Kidney  function  study  

Kidney  function  study  

Kidney  function  study  

Kidney  function  w/intervent 
Kidney  function  w/intervent 
Kidney  furKtion  w/intervent 
Kidney  transplant  evaluatlo  i 
Kidney  transplant  evaluatlo  i 
Kidney  transplant  evaluatlo  ) 
Urinary  bladder  retention  ., 


ima(  e 
ima<  e 
imaj  e 


'  AH  r.urvenc  OPT  HCPCS  Copyright  1994  American  Meecal  AssOC.a''On 

'  ■  ln<]caies  RVUs  are  not  useo  tor  Medicare  oaymeni 

'•  irjicales  •eOuct.on  of  Praelce  Enperse  RVUs  as  a  'esjit  o'  OBRA  1 99 


ork 
Us  2 

PractkM 
expense 
RVUs  3 

Mal- 
practice 
RVUs 

Total 

GkJbal 
period 

Update 

0.00 

3.69 

0.23 

3.92 

XXX 

N 

1.23 

6.79 

0.47 

8.49 

XXX 

N 

1.23 

0.54 

0.08 

1.85 

XXX 

N 

0.00 

6.25 

0.39 

6.64 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.00 

0.00 

0.00 

0.00 

XXX 

0 

0.30 

1.64 

0.12 

2.06 

XXX 

N 

0.30 

0.14 

0.02 

0.46 

XXX 

N 

0.00 

1.50 

0.10 

1.60 

XXX 

N 

0.42 

3.86 

0.26 

4.54 

XXX 

N 

0.42 

0.19 

0.03 

0.64 

XXX 

N 

0.00 

3.67 

0.23 

3.90 

XXX 

N 

0.68 

5.11 

0.36 

6.15 

XXX 

N 

0.68 

0.31 

0.05 

1.04 

XXX 

N 

0.00 

4.80 

0.31 

5.11 

XXX 

N 

0.61 

2.70 

0.20 

3.51 

XXX 

N 

0.61 

0.28 

0.04 

0.93 

XXX 

N 

0.00 

2.42 

0.16 

2.58 

XXX 

N 

0.57 

3.53 

0.25 

4.35 

XXX 

N 

0.57 

0.26 

0.04 

0.87 

XXX 

N 

0.00 

3.27 

0.21 

3.48 

XXX 

N 

0.90 

6.04 

0.42 

7.36 

XXX 

N 

0.90 

0.41 

0.06 

1.37 

XXX 

N 

0.00 

5.63 

0.36 

5.99 

XXX 

N 

0.61 

4.70 

0.32 

5.63 

XXX 

N 

0.61 

0.28 

0.04 

0.93 

XXX 

N 

0.00 

.  4.42 

0.28 

4.70 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.55 

.5.01 

0.34 

5.91 

XXX 

N 

0.56 

0.26 

0.04 

0.86 

XXX 

N 

0.00 

4.75 

0.30 

5.05 

XXX 

N 

0.53 

2.27 

0.17 

2.97 

XXX 

N 

0.53 

0.25 

0.04 

■      0.82 

XXX 

N 

0.00 

2.02 

0.13 

2.15 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

.    0.00 

0.00 

XXX 

N 

0.45 

3.10 

0.21 

3.76 

XXX 

N 

0.45 

0.20 

0.03 

0.68 

XXX 

N 

0.00 

2.90 

0.18 

3.08 

XXX 

N 

0.49 

3.61 

0.24 

4.34 

XXX 

N 

0.49 

0.22 

0.03 

0.74 

XXX 

N 

0.00 

3.39 

021 

3.60 

XXX 

N 

0.74 

4.11 

0.29 

5.14 

XXX 

N 

0.74 

0.34 

0.05 

1.13 

XXX 

N 

0.00 

3.77 

0.24 

4.01 

XXX 

N 

0.94 

4.68 

0.33 

5.95 

XXX 

N 

0.94 

0.42 

0.06 

1.42 

XXX 

N 

0.00 

4.26 

0.27 

4.53 

XXX 

N 

0.66 

5.93 

0.41 

7.00 

XXX 

N 

0.66 

0.30 

0.05 

1.01 

XXX 

N 

0.00 

5.63 

0.36 

5.99 

XXX 

N 

0.30 

1.64 

0.12 

2.06 

XXX 

N 

0.30 

0.14 

0.02 

0.46 

XXX 

N 

0.00 

1.50 

0.10 

1.60 

XXX 

N 

0.38 

1.87 

0.14 

2.39 

XXX 

N 

0.38 

0.17 

0.03 

0.58 

XXX 

N 

0.00 

1.70 

0.11 

1.81 

XXX 

N 

0.87 

3.21 

0.24 

4.32 

XXX 

N 

0.87 

0.39 

0.06 

1.32 

XXX 

N 

0.00 

2.82 

0.18 

3.00 

XXX 

N 

0.99 

4.25 

0.31 

5.55 

XXX 

N 

0.99 

0.45 

0.07 

1.51 

XXX 

N 

p.oo 

0.36 

3.80 

0.24 

4.04 

XXX 

N 

1.55 

0.11 

2.02 

XXX 

N 
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ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  rNFORMATION-ContiOued 


HCPCS"' 


MOD 


Status 


78730 

26 

A 

78730 

TC 

A 

78740 

A 

78740 

26 

A 

78740 

TC 

A 

78760 

A 

78760 

26 

A 

78760 

TC 

A 

78761 

A 

78761 

26 

A 

78761 

TC 

A 

78799 

C 

78799 

26 

C 

78799 

TC 

C 

78800 

A 

78800 

26 

A 

78800 

TC 

A 

78801 

A 

78801 

26 

A 

78801 

TC 

A 

78302 

A 

78802 

26 

A 

78802 

TC 

A 

78803 

A 

78803 

26 

A 

78803 

TC 

A 

78805 

A 

78805 

26 

A 

78805 

TC 

A 

78806 

A 

78806 

26 

A 

78806 

TC 

A 

78807 

A 

78807 

26 

A 

78807 

TC 

A 

78890 

B 

78890 

25 

S 

78890 

TC 

B 

78891 

B 

78891 

26 

B 

78891 

TC 

B 

78990 



G 

78999 

C 

78999 

26 

C 

78999 

TC 

C 

79000 

A 

79000 

26 

A 

79000 

TC 

A 

79001 

A 

79001 

26 

A 

79001 

TC 

A 

79020 

A 

79020 

26 

A 

79020 

TC 

A 

79030 

A 

79030 

26 

A 

79030 

TC 

A 

79035 

A 

79035 

26 

A 

79035 

TC 

A 

79100 

A 

79100 

26 

A 

79100 

TC 

A 

79200 

A 

79200 

26 

A 

79200 

TC 

A 

79300 



C 

Description 


Urinary  bladder  retention  .. 
Urinary  bladder  retention  . 
Ureteral  reflux  study  

Ureteral  reflux  study 

Ureteral  reflux  study , 

Testicular  imaging 

Testicular  infaging 

Testicular  imagirig „ 

Testicular  imaging  &  flow 

Testicular  imaging  &  flow 

Testicular  imaging  &  flow 

Genrtourinary  nuclear  exam  .. 

Genitourinary  nuclear  exam  .. 

Genitourinary  nuclear  exam ... 

Tumor  imaging,  limited  area  .. 

Tunwr  imaging,  limit  3d  area  „ 

Tumor  imaging,  limited  area  .. 

Tumor  imaging,  mult  areas  .... 

Tumor  imaging,  mult  areas  .... 

Tumor  imaging,  mult  areas  .... 

Tumor  imaging,  wl-role  body  .. 

Tumor  imaging,  whole  txxJy 

Tumor  imaging,  whole  body  ... 

T:jmor  imaging  (3D)  

Tumor  imagi.Tg  (3D) 

Tumor  imaging  (3D)  

Abscess  imaging,  ltd  area  

Abscess  imaging,  ltd  area  

Abscess  imaging,  ltd  area  

Abscess  imaging,  whole  txxly 

Abscess  imaging,  whole  body 

Abscess  imaging,  whole  body 

Nuclear  localizatioa'abscess  ... 

Nuclear  localizatioa'abscess  ... 

Nuclear  localizatioaabscess  ... 

Nuclear  medicine  data  proc  .... 

Nuclear  medicine  data  proc  .... 

Nuclear  medicine  data  proc  .... 

Nuclear  med  data  proc  ._ 

Nuclear  med  data  proc , 

Nuclear  med  data  proc  , 

Provide  diag  radionuclideis)  .... 

Nuclear  diagnostic  exam 

Nuclear  diagnostic  exam  :... 

Nuclear  diagrwstic  exam  

Intial  hyperthyroKJ  therapy  

Iniial  hyperthyroid  therapy  

Intial  hypert^yroid  therapy 

Repeat  hyperthyroKJ  therapy  ... 
Repeat  hyperthyroid  therapy  ... 
Repeat  hyperthyroid  therapy  ... 

Thyroid  ablation  

Thyroid  ablation  .„, ,. 

Thyroid  ablation 

Thyroid  ablatioa  carcinoma  .... 
Thyroid  ablation,  carcinoma  ..... 

Thyroid  ablation,  carcinoma , 

Thyroid  metastatic  therapy  

Thyroid  metastatic  therapy  

Thyroid  metastatic  therapy  

Hematopoetic  nuclear  therapy  .. 
Hematopoetc  nuclear  therapy  .. 
Hematopoetic  nuclear  therapy  .. 

Intracavitary  nuc  treatment 

Infacavita'y  nuc  treatment  „ 

Intracavitary  nuc  treatment  

Interstitial  nuclear  therapy 


Work 
RVUs^ 


0.36 
0.00 
0.57 
0.57 
0.00 
0.66 
0.66 
0.00 
0.71 
0.71 
OiX) 
0.00 
0.00 
0.00 
0.65 
0.65 
0.00 
0.79 
0.79 
0.00 
0.86 
0.86 
0.00 
1.09 
1.09 
0.00 
0.73 
0.73 
0.00 
0.73 
0.73 
0.00 
1.09 
1.09 
0.00 
»0.05 
»0,05 
0.00 

i-O.IO 

»0  10 
.0.00 
0.00 
0.00 
0.00 
0.00 
1.80 

1  80 
0.00 
1.05 
1.05 
0.00 
1.81 
1.81 
0.00 
2  10 

2  10 

0  00 
2.52 
2.52 
0.00 

1  32 
1  32 
0.00 
1.99 
1.99 
0.00 
000 


Practice 
expense 
RVUs  3 


0.16 

1.39 

2.28 

0.26 

2.02 

2.85 

0.30 

2.55 

3.38 

0.33 

3.05 

0.00 

0.00 

0.00 

3.54 

0.30 

3.24 

4.39 

0.36 

4.03 

5.66 

03d 

5.27 

6.73 

0.48 

6.25 

3.57 

0.33 

3.24 

6.51 

0.38 

6.13 

6.73 

0.48 

6.25 

1.26 

0.02 

1.24 

2.55 

0D5 

2.50 

0.00 

0.00 

0.00 

0.00 

3.31 

0.81 

2.50 

1.70 

0.46 

1.24 

3.31 

0.81 

2.50 

3.44 

0.9A 

2.50 

3.63 

1.13 

2.50 

3.08 

0.56 

2.50 

S.39 

0.89 

2.50 

0.00 


Mal- 
practice 
RVUs 


0.02 
0.09 
0.17 
0.04 
0.13 
021 
0.04 
0.17 
024 
0.05 

o.tg 
o.oc 

0.00 

0.00 

024 

0.04 

020 

0.31 

0.05 

026 

0.40 

0.06 

0.34 

0.46 

0i)7 

0.39 

025 

0.05 

020 

0.45 

0.06 

0.39 

0.46 

0.07 

0.39 

0.06 

0.00 

0.08 

0.18 

0.01 

0.17 

0-00 

0.00 

COO 

0.00 

029 

0.12 

0.17 

0.15 

0.07 

0.08 

029 

0.12 

0.17 

0.31 

0.14 

0.17 

0.34 

0.17 

0.17 

026 

0.09 

017 

0.31 

0.14 

0.17 

0.00 


Total 


0.54 

1.48 

3.02 

0.87 

2.15 

3.72 

1.00 

2.72 

4.33 

1.09 

3.24 

0.00 

0.00 

0.00 

4.43 

0.99 

3.44 

5.49 

1.20 

4.29 

6.92 

1.31 

5.61 

8.28 

1.64 

6.64 

4.55 

1.11 

3.44 

7.69 

1.17 

6.52 

8.28 

1.64 

6.64 

1.39 

0.07 

1.32 

2.83 

0.16 

2.67 

0.00 

0.00 

0.00 

0.00 

5.40 

2.73 

2.67 

2.90 
1.58 
1.32 

5.41 

2.74 

2.67 

5.85 

3.18 

2.67 

6.49 

3.82 

2.67 

4.65 

1.99 

2.67 

5.69 

3.02 

2.67 

000 


Gtobal 
period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Update 


N 
H 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

U 

N 

N 

H 

N 

O 

o  ■ 

O 
O 
O 
O 

O 

N 

N 

N 

N 

N 

M 

N 

N 

N 

N 

N 

N 

N 

N 
N 
N 
N 
M 
N 
N 
N 
N 
N 
N 
N 


'  All  num«nc  OPT  MCPCS  Copy.gh!  1994  Ame'.cai  f^teOicaJ  Associatroo 

•■ » Indicates  RvUs  are  not  used  lor  Medicare  paymert. 
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ADDENDUM  B.— Relative  Value 


HCPCS' 


MOD 


79300 

79300 

79400 

79400 

79400 

79420 

79420 

79420 

79440 

79440 

79440 

79900 

79999 

79999 

79999 

80002 

80003 

80004 

80005 

80006 

80007 

80006 

80009 

80010 

80011 

80012 

80016 

80018 

80019 

80050 

80055 

80058 

80059 

80061 

80072 

80090 

80091 

80092 

80100 

80101 

80102 

80103 

80150 

80152 

80154 

80156 

80158 

80160 

80162 

80164 

80166 

80168 

80170 

80172 

80174 

80176 

80178 

80182 

80184 

80185 

80186 

80188 

80190 

80192 

80194 

80196 

80198 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

C 

A 

A 

A 

C 

A 

C 

A 

A 

A 

C 

C 

C 

C 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Descriptk  n 


1  tesi  i 


Interstitial  nuclear  therapy 
Interstitial  nuclear  therapy 
Nonhemato  nuclear  therapy 
htonhentato  nuclear  therapy 
Nonheniato  nuclear  therapy 
Intravascular  nuc  therapy  . 
Intravascular  nuc  therapy  . 
Intravascular  nuc  therapy  . 

Nudear  joint  therapy 

Nuclear  joint  therapy 

Nuclear  joint  therapy 

Provide  ther  radiophami(s) 
Nuclear  medicine  therapy  . 
Nuclear  medicine  therapy  . 
Nuclear  medicine  therapy  . 
1-2  clinical  chem  tests  ..... 

3  clinical  chemistry  tests  ... 

4  clinical  chemistry  tests  .. 

5  clinical  chemistry  tests  .. 

6  clinical  chemistry  tests  .. 

7  clinical  chemistry  tests  .. 

8  clinical  chemistry  tests  .. 

9  clinical  chemistry  tests  .. 

10  clinical  chemistry  tests 

1 1  clinical  chemistry  tests 

12  clinical  chemistry  tests 
13-16  blood/unne  lesia 
17-18  blood/urine  tests  ... 
19  or  more  blood/urine 
General  health  panel  . 

Ot)stetric  panel 

Hepatic  function  panel 

Hepatitis  panel 

Lipid  panel  

Arthritis  panel 

Torch  antibody  panel  . 

Thyroid  panel  

Thyroid  panel  w/TSH 

Drug  screen  

Drug  screen  

Drug  confirmation  

Drug  analysis,  tissue  prep 
Assay  of  amikacin  .... 
Assay  of  amitriptyline 
Assay  of  t>enzodiazepines 
Assay  of  carbamazepine 
Assay  of  cyclosporine  ... 
Assay  of  desipramine  ... 

Assay  for  digoxin  

Assay,  dipropylacetic  acid 

Assay  of  doxepin  

Assay  of  ethosuximide  .... 

Gentamicin „ 

Assay  for  gold 

Assay  of  imipramine  

Assay  for  Hdocaine  

Assay  for  lithium  

Assay  for  nortriptyline  .... 
Assay  for  pherK}t>arbital 

Assay  for  phenytoin  

Assay  for  phenytoin,  free 

Assay  for  primidone  

Assay  for  procainamide  . 
Assay  for  procainamide  . 

Assay  for  quinidine  

Assay  for  salicylate 

Assay  for  theophylline  ... 


All  numeric  CPT  HCPCS  Copyright  1994  American  Medical  Associatio 

>  •  Indicates  RVUs  are  not  used  lor  Medicare  payment. 

>  *  Indcales  reduction  o(  Practice  Expense  R  vus  as  a  result  ol  OBRA  lft3. 
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UNITS  (RVUs)  AND  Related  Information— Continued 


Work 
RVUs  2 


Practne 

expense 

RVUs  3 


1.60 

0.00 

1.96 

1.96 

0.00 

0.00 

1.51 

0.00 

1.99 

1.99 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

.0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Onn 

o.oo 

0.00 
0.00 


Mal- 
practice 
RVUs 


0.71 

0.00 

3.37 

0.87 

2.&0 

0.00 

0.67 

0.00 

3.39 

0.89 

2.50 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Total 


0.11 

0.00 

0.30 

0.13 

0.17 

0.00 

0.10 

0.00 

0.31 

0.14 

0.17 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0:00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Gk)bal 
period 


2.42 

0.00 

5.63 

2.96 

2.67 

0.00 

2.28 

0.00 

5.69 

3.02 

2.67 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0X0 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Update 
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HCPCS' 


80200 

80202 

80299 

80400 

80402 

80406 

80408 

8041.0 

80412 

80414 

80415 

80418 

80420 

80422 

80424 

80426 

80428 

80430 

80432 

80434 

80435 

.80436 

80438 

80439 

80440 

80500 

80502 

81000 

81002 

81003 

81005 

81007 

81015 

81020 

81025 

81050 

81099 

82000 

82003 

82009 

82010 

82013 

82024 

82030 

82040 

82042 

82043 

82044 

82055 

82075 

82085 

82088 

82101 

82103 

82104 

82105 

82106 

82108 

82128 

82130 

82131 

82135 

82140 

82143 

82145 

82150 

82154 
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MOD 


Status 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Description 


Assay  for  tobramycin 

Assay  for  vancomycin 

Quantitative  assay,  drug 

Acth  stimulation  panel  

Acth  stimulation  panel  

Acth  stimulation  panel  

Aldosterone  suppression  eval 
Calcium-pentagastrin  stimul  „. 

CRH  stimulation  panel „. 

Testosterone  response 

Estradiol  response  partel 

Pituitary  evaluation  panel  

Dexamethasone  panel 

Glucagon  tolerance  panel 

Glucagon  tolerance  panel 

Gonadotropin  homrwne  panel  .. 

Growth  hormone  panel 

Growth  honnone  panel ^., 

Insulin  suppresston  panel ". 

Insulin  tolerance  panel 

Insulin  tolerance  panel 

Metyrapone  panel  

TRH  stimulation  panel  ! 

TRH  stimulation  panel  

TRH  stimulation  panel  

Lab  pathology  consultation 

Lab  pathology  consultation  . 

Urinalysis  with  microscopy 

Urinalysis,  nonauto,  w/o  scope 

Urinalysis,  auto,  w/o  scope 

Urinalysis  

Urine  screen  for  bacteria .1 

Microscopic  exam  of  urine 

Urinalysis,  glass  test 

Utine  pregnancy  test 


Urinalysis,  volume  measure .... 

Urinalysis  test  procedure  

Assay  blood  acetaklehyde 

Assay  acetaminophen  

Test  for  acetone/ketones 

Acetone  assay  

Acetyteholinesterase  assay    ... 

ACTH  

ADP  &  AMP  l"."."." 

Assay  serum  albumin  

Assay  urine  altxjmin  

Microalbumin,  quantitative 

Microalbumin,  semiquant , 

Assay  ethanol  "Z 

Assay  breath  ethanol 

Assay  of  aUolase  

Aldosterone .'] 

Assay  of  urine  alkaloids  ......."... 

Aipha-1 -antitrypsin,  total 

Alpha-1-antiti7psin.  pheno 

Alpha-fetoprotein,  serum  

Alpha-fetoprotein,  amniotic 

Assay,  aluminum  

Test  for  amino  acids „JI 

Amino  acids  analysis 

Amino  acids  

Assay,  aminolevulink;  add 

Assay  of  ammonia 

Amnk}tic  fluid  scan 

Assay  of  amphetamines  ........"." 

Assay  of  amylase 


Androstanediol  glucuronkJe  ."..".".....*""."!.".'."  I 


All  numenc  CPT  HCPCS  Copyright  1994  American  Medical  Assoeialkjn 
'•Indicates  RVUs  are  not  used  for  Medicare  payment. 
'  •  Indicates  reducUon  ol  Practice  Expense  RVUs  as  a  result  o(  OBRA  1993. 


Work 
RVUs* 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.37 

1.33 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Practice 
expense 
RVUs  3 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.20 

0.33 

0.00 

0.00 

0.00 

0.00 

OJOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

6:oo 

0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


Total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.02 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.58 

1.68 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Global 
period 


XXX 

XXX 
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XXX 

XXX 
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XXX 
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XXX 
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HCPCS' 


mod 


82157 

82160 

82163 

82164 

82172 

82175 

82180 

82190 

82205 

82232 

82239 

82240 

82250 

82251 

82252 

82270 

82273 

82266 

82300 

82306 

82307 

82308 

82310 

82330 

82331 

82340 

82355 

82360 

82365 

82370 

82374 

82375 

82376 

82378 

82380 

82382 

82383 

82384 

82387 

82390 

82397 

82415 

82435 

82436 

82438 

82441 

82465 

82480 

82482 

82485 

82486 

8248  r 

82433 

82?  59 

82491 

82495 

8r.507 

82520 

82525 

8252? 

82530 

82533 

82540 

82550 

82552 

82553 

82554 


Status 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 
X 
X 
X* 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Descripti<n 


Assay  o<  androstenedione 

Androsterone  assay 

Assay  of  angiotensin  II  .... 

Angiotensin  I  enzyme  test 

Apoiipoprotein  

Assay  of  arsenic  

Assay  of  ascort)ic  acid  ..... 

Atomic  absorption  

Assay  of  t»rtxturates , 

Beta-2  protein  

Bile  acids,  total  

BHe  acids,  cholylglycine  .. 

Assay  bilirutjin 

Assay  tiilirubin  „ 

Fecal  bilirutiin  test 

Test  feces  for  titood 

Test  for  blood,  other  source 

Assay  of  tiradykinin  

Assay  cadmium  

Assay  of  vitamin  D  

Assay  of  vitamin  D 

Assay  of  calcitonin  

Assay  calcium 

Assay  calcium 

Calcium  infusion  test  .... 

Assay  calcium  in  urine  .. 

Calculus  (stone)  analysis  . . 

Calculus  (stone)  assay  . 

Calculus  (stone)  assay  . 

X-ray  assay,  calculus  (stonfe) 

Assay  t>lood  cartxjn  dioxid< 

Assay  blood  carbon  monox  de 

Test  for  cartjon  monoxide 

Carcinoembryonic  antigen 

Assay  caroterw  

Assay  urine  catecholamine  i 
Assay  t}lood  catecholamin<  s 
Assay  three  catecholamine  i 

Cathepsin-D 

Assay  ceruloplasmin  .     . 
Chemiluminescent  assay 
Assay  chlofamphenico) 
Assay  t)iood  chloride 

Assay  urine  chloride  

Assay  other  fluid  chlorides 
Test  for  chlorohydrocartxw  > 
Assay  serum  cholesterol 
Assay  serum  chclinestera^ 
Assay  rtx  cholinesterase 
Assay  chondroitin  sulfate 
Gas/liquid  chromatography 
Paper  chromatography 
Paper  chromatography 
Thin  layer  chromatograph) 
Chromotography,  quantital  v 

Assay  chromium    

Assay  citrate  

Assay  for  cocaine    

Assay  copper  

Assay  corticosterone  ... 

Cortisol,  free  

Total  Cortisol  

Assay  creatine  

Assay  CK  (CPK)   

Assay  CPK  in  tjlood  .... 
Creatine.  MB  fraction  . 
Creatine,  isoforms , 


Ai!  Odrnefic  OPT  HCPCS  CopyrigM  199<  Amencar.  Mertcal  Associalio' 
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Work 
RVUs  2 


Practice 

expense 

RVUs  3 


0.00 

0.00 

0.00 

0.00 

OJOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o;oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

cop 

0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.©0 

0.06 

0.00 

0.00 

0.00 


Global 
period 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Update 


HCPCS' 
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XXX 
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o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

0 

o 
o 
o 


82565 

82570 

82575 

82585 

82595 

82600 

82607 

82608 

82615 

82626 

82627 

82633 

82634 

82638 

82646 

82649 

82651 

82652 

82654 

82664 

82666 

82668 

82670 

82671 

82672 

82677 

82679 

82690 

82693 

82696 

82705 

82710 

82715 

82725 

82728 

82735 

82742 

82746 

82747 

82757 

82759 

82760 

82775 

82776 

82784 

82785 

82787 

82800 

82803 

82805 

82810 

82820 

82926 

82928 

82938 

82941 

82943 

82946 

82947 

82948 

82950 

82951 

82952 

82953 

82955 

82960 

82962 
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MOD 


Status 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Description 


Assay  creatinine  „. 

Assay  urine  creatinine  .... 
Creatinine  clearance  test 

Assay  cryofibrinogen  

Assay  cryoglobulin 

Assay  cyanide 

Vitamin  B-12  

B-1 2  binding  capacity  

Test  for  urine  cystines 

Dehydroepiandrosterone  ...... 

Dehydroeisiandrosterone  . 

Desoxycorticosterone 

Deoxycortisol  „. 

Assay  dtxicaine  number 

Assay  of  dihydrocodeinone  .. 
Assay  of  (^ydromorphirxxie 
Dihydrotestosterone  assay   .. 
Assay.  dihydroxyvHamin  D  .... 

Assay  of  dimethadione  

Electrophoretic  test „„ 

Epiandrosterone  assay 

Erythropoietin 

Estradiol  „.„ 

Estrogens  assay  . 

Estrogen  assay ...._ 

Estrid  

Estrone 

Ettichlorvynol  „ _. 

Ethylene  glycol 

Etiocholanolone 

Fats/lipids.  feces,  qualitativ  .... 
Fats/lipids,  feces,  quantitati  .„ 

Fecal  fat  assay  

Assay  blood  fatty  acids „ 

Assay  ferritin  

Assay  fluoride  ., 

Assay  of  flurazepam  .... 

Blood  folic  acid  serum  

Folic  acid,  RBC  

Assay  semen  fructose  „ 

RBC  galactokinase  assay 

Assay  galactose 


Assay  galactose  transferase 
Galactose  transferase  test 
Assay  gammaglobulin  IgM 

Assay,  gammaglotxjiin  IgE  

IgGl.  2,  3  and  4  „ 

Blood  pH  

Blood  gases:  pH,  p02  8>  pC02 
Blood  gases  w/02  saturation  ... 

Blood  gases,  02  sat  only  „ 

Hemoglobin-oxygen  affirUty 

Assay  gastric  acid 

Assay  gastric  acid 

Gastrin  test  

Assay  of  gastrin 

Assay  of  glucagon  ...»._..... 

Glucagon  tolerance  test u. 

Assay  quantitative,  glucose 

Reagent  strip/blood  glucose 

Glucose  test ._.. 

Glucose  tolerance  test  (QTT)  „.. 

GTT-added  samples 

Glucose-tolbutamide  test 

Assay  G6PD  enzyme  

Test  for  G6PD  enzyme  

Glucose  Ijlood  test 


WorV 
RVUs  2 


'  AH  numaocCPT  HCPCS  Copyright  1994  Amencan  Medcal  AsMciaMn 

»»ln*cate$  RVUs  are  n«  used  for  ktodicare  payment. 

'  *  Indicates  reduction  of  Practice  Expense  RVUs  as  a  result  of  OBRA  1993 
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83615 

83625 

83632 

83633 

83634 

83655 

83661 

83662 

83670 

83690 

83715 

83717 

83718 
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Status 
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X 
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Descript  an 


(HI  \H) 


I  as!  ay 


Glucosidase  assay 

Assay  GDH  enzyme  ..... 

Assay  glutamine  

Assay  of  GGT  _. 

Glulathione  assay  

Assay  RBC  glutathione  en|yme 
Assay  of  glutettiimide 

Glycated  protein , 

Gonadotroptn  (FSH)  . 
Gonadotropin  (LH)  .... 
Assay  growth  hormone 

Assay  guanosine  

Quant  assay  haptoglobin 

Assay  haptoglobins 

Heavy  metal  screen 

Quantitative  screen,  metal 
Assay  hemoglot)in 
Assay  hemoglobin 
Hemoglobin,  copper  suMat  < 
Fetal  hemoglobin  assay 
Fetal  fecal  hen(K>giobin  i 
Gfycated  hemoglobin  test 
Btood  methemoglobtn  test 
Blood  methemoglobin ; 
Assay  plasma  hemoglot}in  . 
Blood  sulfhcmoglobin  test 
Btood  sulfhemoglobin  as 
Hemoglobin  heat  assay 
HemoglotHn  stability  scree  i 
Assay  urine  hemoglobin  . 
Oualt  assay  hemosiderin 
Quant  assay  of  hemoside^n 

Assay  histamine 

Assay  for  HVA  

Assay  of  corticosteroids 

Assay  5-HIAA 

Assay  of  progesterone  .. 
Assay  of  progesterone  .. 
Assay  free  tiydroxyproline 
Assay  total  hydroxy  proline 
Immunoassay,  non  antibo  ly 
Immunoassay,  dipstick 
Immunoassay  nonantitxxl 
Immunoassay,  RIA  .. 

Assay  of  insulin 

Assay  of  insulin 

Assay  intrinsic  factor 

Assay  iron  

Iron  binding  test  

Assay  IDH  enzyme  .. 
Assay  ketogenic  steroids 
Assay  17-{17- 
Fractionation  ketosteroids 
Lactic  acid  assay  .. 
Lactate  (LO)  (LDH) 
Assay  LDH  enzymes 

PlacentaT  lactogen  

Test  urine  for  lactose 

Assay  urine  for  lactose  .. 

Assay  for  lead 

Assay  L7S  ratio  , 

L/S  ratio,  foam  stability  ... 

Assay  LAP  enzyme  

Assay  lipase  

Assay  blood  lipoproteins 
Assay  t)kxxJ  lipoproteins 
Btood  lipoprotein  assay  . 


enzyn  e 


■  All  nutnenc  OPT  HCPCS  Copyngm  1994  Arrencan  Medial  Assooatio  . 

'ilndicales  RVUs  are  nol  used  lor  Medicare  payment. 

^'Indicates  reduction  ->)  Pradice  Eiperue  RVUs  as  a  result  of  OBRA  il93 
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Description 


Blood  Kpoproiein  assay  

Blood  lipoprotein  assay 

LRH  hormone  assay  

Assay  magnesium  „ 

Assay  of  md  enzyme „ 

Assay  of  manganese  

Assay  of  meprobamata 

Assay  mercury  ^..^ii: 

Assay  metanc^jhrines  ...„._. 

Assay  methadorw  

Assay  methemabumin 

Assay  methsuximide 

Mucopolysaccharides  

Mixopolysaccharides  screen  ... 

Assay  synovial  fluid  mucin 

Assay,  CSF  protein „ 

Myoglobin „ 

Nephelometry.  not  specified  ..... 

Assay  for  nickel  

Assay  niccti.Te 

Molecular  diagrx>stics 

Molecular  diagnostics  .._ 

Molecular  diagrxistics  

Molecular  diagnostics  

Molecular  diagnostics  „ 

Genetic  examination  „ 

Genetic  examination  

Assay  nucleotidase 

Oligodonal  barxls  

Assay  organic  acids 

Opiates 

Assay  blood  cs.Ticl2lity  

Assay  urine  osmolality  

Assay  for  csteocatein 

Assay  oxalate  , 

Assay  of  parathormone  

Assay  body  fluid  acidity  

Assay  for  p.'iencyclidine 

Assay  of  phenothiazine  „ 

Assay  blood  PKU 

Assay  phenyiketones 

Assay  acid  phosphatase 

Ptxjsphatase,  forensic  exam  ...„. 

Assay  prostate  phosphatase  

Assay  alkaline  phosphatase  

Assay  aikalir>3  phosphatase  

Assay  alkaline  phosphatases  

Amnwtic  fluid  enzyme  test 

Assay  RBC  PG6D  enzyme 

Assay  phcsphohexose  enzymes 

Assay  phosphorus  

Assay  urine  phosphorus  ... 

Test  tor  porphobilinogen 

Assay  pofphobi'ir>ogen  _.;„... 

Test  urine  for  porphyrins  „....„.... 

Assay  urine  porphyrins  

Assay  feces  porph>rins  „ 

Porphyrins,  feces  

Assay  semm  potassium  

Assay  urine  potassium  

Preatoomin 

Assay  preonanedtol  ...... 

Assay  pregnanetriol  

Assay  for  pregnenolone 

Assay/1 7-hyaroxypregnenolone  .. 

Assay  progesterone 

Assay  for  prolactin  


'  AH  numenc  OPT  HCPCS  Copyright  1 934  Arie^car,  Medica!  Association 

'*lr>dicates  RVUs  are  rol  used  tor  Medicare  pa^rntirl 

'  •  moicaies  reduct.cn  o1  Practce  E«per>.se  RVUs  as  a  result  ct  OBRA  1 993 
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RVUs 
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0.00 

o.m 

0.00 

0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 

aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 


Total 


0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
0.58 

aoo 
aoo 
aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 

aoo 

0.00 

aoo 

0.00 

aoo 
aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 


Global 
period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

xxx 

XXX 

xxx 
xxx 

XXX 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 

xxx 
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xxxlo 
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o 
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HCPCS' 


84150 

84153 

84155 

84160 

84165 

84165 

84181 

84181 

84182 

84182 

84202 

84203 

84206 

84207 

84210 

84220 

84228 

84233 

84234 

84235 

84238 

84244 

84252 

64255 

84260 

84270 

84275 

84285 

84295 

84300 

84305 

84307 

84311 

84315 

84375 

84392 

84402 

84403 

84425 

84430 

84432 

84436 

84437 

84439 

84442 

84443 

84445 

84446 

84449 

84450 

84460 

84466 

84478 

84479 

84480 

84481 

84482 

84485 

84468 

84490 

84510 

84520 

84525 

84540 

84545 

84550 

84560 


MOD 


26 


26 


26 


Status 


X 

X 

X 

X 

X 

A 

X 

A 

X 

A 

X- 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Description 


Assay  of  prostaglandin  

Prostate  specific  antigen    .. 

Assay  protein  

Assay  serum  protein 

Assay  serum  proteins 

Assay  serum  proteins 

Westem  Wot  test „... 

Western  blot  test 

Protein,  westem  blot  test  ... 
Protein,  westem  blot  test  ... 

Assay  RBC  protoporphyrin 

Test  RBC  priptoporphyrin  ... 

Assay  of  proinsulin  

Assay  vitamin  B-6 

Assay  pyruvate  

Assay  pyruvate  kinase 

Assay  quinine  

Assay  estrogen 

Assay  progesterone 

Assay  endocrine  hormone  . 
Assay  norvendocrine  receptor 

Assay  of  renin 

Assay  vitamin  B-2  .% 

Assay  selenium 

Assay  serotonin 

Sex  homione  globulin  (SHBQ 

Assay  sialic  acid  ..„ 

Assay  silica  

Assay  serum  sodium  

Assay  urine  sodium  

Somatomedin 

Somatostatin 

Spectrophotometry 

Body  fluid  specific  gravity  .. 
Chromatogram  assay,  sugars 

Assay  urine  sulfate  

Testosterone  

Assay  total  testosterone  , 

Assay  vitamin  B-^l  

Assay  thiocyanate 

Thyroglobulin  , 

Assay,  total  thyroxine  

Assay  neonatal  thyroxine  ..... 

Assay,  free  thyroxine  , 

Thyroid  activity  (TBG)  assay 
Assay  thyroid  stim  hornwne 
Thyroid  ImoHjnoglobulins  TSI 

Assay  vitamin  E  

Assay  for  transcortin 

Transferase  (AST)  (SGOT) .. 
Alanine  amino  (ALT)  (SGPT) 

Transferrin 

Assay  triglycerides 

Assay  triiodothyronine  (T-3) 

Total  assay.  TT-3 

Free  assay  (FT-3)  

T3  reverse 

Assay  duodenal  fluid  trypsin 

Test  feces  for  trypsin  

Assay  feces  for  trypsin  

Assay  tyrosine  

Assay  urea  nitrogen 

Urea  nitrogen  semi-quant  .... 

Assay  urine  urea-N 

Urea-N  clearance  test 

Assay  blood  uric  acid  

Assay  urine  uric  acid  


All  nu.T>efic  CPT  HCPCS  Copyngni  1994  American  MedK^  Association 
'  •  Indicates  RVUs  are  not  used  tor  Medicare  payment 
' '  maicates  reduction  of  Practice  Expense  RVUs  as  a  result  of  OBRA  1 993 
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Work 
RVUs  2 


0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.00 
0.37 
0.00 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Practtte 
expense 
RVUs' 


0.00 
0.00 
0.00 
0.00 
0.00 
0.20 
0.00 
0.20 
0.00 
0.20 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.01 

0.00 

0.01 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.M 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

9.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.58 
0.00 
0.58 
0.00 
0.56 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Gk>bal 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


o 
o 
o 
o 
o 

N 

o 

N 

o 

N 
0 

o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 

0 

o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 

0 

o 
o 

0 

o 
o 

0 

o 
o 
o 

0 

o 
o 
o 
o 
o 
o 
o 

0 

o 
o 
o 
o 
o 
o 
o 
o 
o 
o 


HCPCS' 


84577 

84578 

84580 

84583 

84585 

84586 

84588 

84590 

84597 

84600 

84620 

84630 

84681 

84702 

84703 

84830 

84999 

85002 

85007 

85003 

85009 

85013 

86014 

85018 

85021 

85022 

85023 

85024 

85025 

85027 

85029 

85030 

85031 

85041 

85044 

85045 

85048 

85060 

85095 

85097 

85102 

85130 

85170 

85175 

85210 

85220 

85230 

85240 

85244 

85245 

85246 

85247 

85250 

85260 

85270 

85280 

85290 

85291 

85292 

85293 

85300 

85301 

85302 

85303 

85305 

85306 

853351 
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MOD 


Status 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 

X 

X 

X 

X 

X 

X 

X 

X' 

X 

X 

X 

A 

A 

A 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X. 

X 

X 

X 

X 

X 

X 

X 

X 

X 
X 
X 
X 
X 


Description 


Assay  feces  urobilinogen 
Test  urine  urobilinogen  ... 
Assay  urine  urobilinogen 
Assay  urine  urobilinogen 

Assay  urine  VMA  

VIP  assay 

Assay  vasopressin .... 

Assay  vitamin-A  

Assay  vilamin-K  

Assay  for  volatiles  ..... 

Xykjse  tolerance  test 

Assay  zinc ...^, 

Assay  C-peptide  "".".... 

Chorionic  gonadotropin  test  

Chorionic  gonadotropin  assay 

Ovulation  tests  

Clinica!  chemistry  test 

Bleeding  time  test 

Differentia!  V;bC  count 

Nondifferentia!  WBC  count  

Dirterentia!  WBC  count  [ 

He-Tratocrrt ^ 

Herratocrit _^ 

Henxsglobin „......'!1' 

Automated  hemogram  ....; .^ 

Autonwled  hemogram 

Automated  hemogram  „ 

Automated  hemogram  

Automated  hemogram  ;,. ' 

Automated  hemogram  .. 

Automated  ricmogram  

Automated  heirtogram  

MarKial  h3rr;ogram,  complete  CBC 

Red  Wood  cell  (RBC)  count 

Reticulocyte  count  

Reticulocyte  count  

White  bJeod  cell  (WBC)  count  .....Z 

Blood  smear  interpretation  

Bor»  marrow  aspiration 

Bone  marrow  interpretation  

Bone  rriarrow  biopsy 

Chromogenic  substrata  assay  

Bkxxj  ctot  retraction  

Bkxxl  ctot  lysis  time '.. 

Blood  clot  factor  II  test 

BkxxJ  clot  factor  V  test  

Blood  clot  (actor  VII  test  

Blood  clot  factor  VIII  test  „. 

Blood  clot  factor  VIII  test  „ 

Blood  ctot  (actor  VIII  test  

Blood  ctot  factor  VIII  test  

Blood  ctot  factor  VIII  test  

Stood  clot  factor  IX  test 

Blood  ctot  factor  X  test  

Blood  cict  factor  XI  test  

Blood  clot  factor  X!l  test  

Blood  cIct  factor  XIII  test 
Btood  ctot  factor  Xill  test 

Bkxx)  ctol  factor  assay  

Blood  clot  factor  assay  

AntittTrombin  ill  test 

Antittvombin  III  test 

Blood  clot  inhibitor  antigen 

Blood  clot  inhibitor  test  

Btood  ctot  inhibitor  assay  ... 

Blood  clot  Inhitxtor  test  

Factor  inhibitor  test 


Work 
RVUs  2 


'  All  numenc  CPT  HCPCS  Copyngtfl  1994  Amencaf  Medcai  Association. 

'  t  Indicates  RVUs  are  not  used  for  ktedicare  payment 

»•  lr.<lcates  reouaion  of  Practice  Enpense  RVUs  as  a  resuti  of  OBRA  1993 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
■   0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.45 
1.08 
0.94 
1.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Practice 
expense 
RVUs  3 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.22 

0.67 

0.43 

0.80 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


Tota» 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
•  0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.02 
0.05 
0.04 
0.05 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.O0 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.69 

1.80 

1.46 

2.22 

0.00 

0.00 

0.00 

0.00 

0.00 

coo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Gtobal 

period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Update 


o 
o 

0 

o 

o 

o 
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o 
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o 

o 

o 

o 

o 
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o 

o 

o 

o 
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o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

N 
N 
N 

N 

o 

o 
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o 
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HCPCc 


mod 


Status 


85337 

853J5 

85347 

853481 

85360 

85362 

85366 

85370 

85378 

85379 

85384 

85385 

85390 

85390 

85400 

65410 

85415 

85420 

85421 

85441 

85445 

8546C 

85461 

85475 

85520 

85525 

85530 

85535 

8554C 

85547 

85549 

85555 

86557 

85576 

85576 

85585 

85590 

85595 

85597 

85610 

85611 

85612 

85613 

85535 

85651 

85650 

8567a 

85675 

85705 

85730 

85732 

85810 

859S9 

86000 

86003 

86005 

86021 

88022 

86023 

86038 

86039 

86060 

86063 

86077 

85078 

86079 

86140 


26 


26 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

A 

A 

X 


Description 


Thrombomodulin  

Coagulation  time   

Coagulation  lime  

Coagulation  time 

Euglotulin  lysis  

Fibrin  degradation  products  . 

Fibrirrogen  test  

Fibrinogen  test  

Fibrin  degradation   «.. 

Fibrin  degradation   

Fibrinogen  

Fibrinogen  

Fibrinolysins  screen  

Fibrinolysins  screen  

Fibrinolytic  plasmin    

Fibrinolytic  antiplasmin  

Fibrinolytic  plasminogen  ...... 

Fibrirrolytic  plasminogen  

Fibrinolytic  piasminogen  

Heinz  bodies;  direct  

Heinz  bodies;  induced    

Hemoglobin,  fetal 

Hemoglobin,  fetal 

Hemolysin  

Heparin  assay 

Heparin  .". 

Heparin-protamine  tolerance 

Iron  stain,  tjlood  cells 

Wbc  alkaline  phosphatase  .: 
RBC  mechanical  fragility  .... 

Muramidase  

RBC  osmotic  fragility    

RBC  osmotic  fragility    

Blood  platelet  aggregation  .. 
Blood  platelet  aggregation  .. 
Blood  platelet  estimation  .... 

Platelet  manual  count   

Platelet  count,  autorrwted  ... 

Platelet  neutralization  

Prothrombin  time  

Prothrombin  test  

Viper  venom  prothrombin 
Russell  viper  vencm,  diluted 

Reptilase  test  

RBC  sedimentation  rate  

RBC  sickle  cell  test 

Thrombin  time,  plasma   

Thrombin  time,  titer 

Thromtxjplastin  inhibition  

Thromtxjplastin  time,  partial 
T.hromboplastin  time,  partial 
BIcod  viscosity  examination 

Hematology  procedure  

Agglutinins;  febrile  

Allergen  specific  IgE  

Allergen  specific  IgE  

WBC  antibody  identification 

Platelet  antibodies  

lmmurx)globulin  assay  

Antinuclear  antitX5dies  

Antinuclear  antibodies  (ANA, 

Antistreptolysin  O  iiter  

Antistreptolysin  O  screen  .... 
Physician  blood  bank  serviw 
Physician  Wood  bank  servic< 
Physician  blood  bank  servict 
C-reactive  protein  ... 


tim 


'  AM  numenc  OPT  MCPCS  Copyngni  •  994  Amaocao  Me*cal  Association 

'  •Indicates  RVUs  are  not  used  lor  MeOicare  paymeni. 

^  •  Indicates  redjclior  of  PracticeExoense  HVUs  as  a  -esuit  O'  OBRA  '993 


Thursday,  December  8,  1994  /  Rules  and  Regulations 


Work 
RVUs  2 


0.00 
0.00 
0.00 
0.00 
O.GO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
■0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.94 
0.37 
0.00 


Practice 
expense 
RVUs  3 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.20 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.20 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.30 

0.34 

0.33 

0.00 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.02 

0.02 

0.02 

0.00 


Total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.58 

0.00 

0.00 

0.00 

0.00 

0.00 

D.OO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.58 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.69 

1.30 

0.72 

0.00 


Global 
period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Update 


HCPCSi 


o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 

N 

o 
o 

0 

o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 

N 

o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 

N 
N 
N 

o 


86147 

86155 

86156 

86157 

86160 

86161 

86162 

86171 

86185 

86215 

86225 

86226 

86235 

86243 

86255 

86255 

86256 

86256 

86277 

86280 

86287 

86289 

86290 

86291 

86293 

86295 

86296 

86299 

86302 

86303 

86306 

86308 

86309 

86310 

86311 

86313 

86315 

86316 

86317 

66318 

86320 

86320 

86325 

86325 

86327 

86327 

86329 

86331 

86332 

d6334 

86334 

86337 

86340 

86341 

86343 

86344 

86353 

86359 

86360 

86376 

86378 

66382 

86384 

86403 

86406 

86430 

86431  I 
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MOD 


26 


26 


26 


26 


26 


26 


Status 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

X 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

X 

A 

X 

A 

X 

X 

X 

X 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Description 


Cardkjiipin  antibody  „. 

Chemotaxis  assay 

CoW  agglutinin  screen 

CoJd  agglutinin,  titer 

CompJement,  antigen 

Complement/function  activity  .... 
Complement,  total  (CH50)  .....™ 

Complement  fixation,  each 

Counterimmunoelectrophoresis 
Deoxyribonuclease,  antibody  .... 

DNA  antibody 

DNA  antibody,  single  strand 

Nuclear  antigen  antibody 

Fc  receptor 

Fluorescent  anfflxxly;  screen  ... 
Fluorescent  antibody;  screen  ... 

Fluorescent  antibody;  titer  

Fluorescent  antibod*/;  titer  

Growth  hormone  antilxxJy  „.. 

Hemagglutinatkxi  inhitsition 

Hepatitis  B  (HBsAg) , 

Hepatitis  EC  antibody  test , 

Hepatitis  BC  antibody  test 

Hepatitis  BS  antibody  test _.. 

Hepatitis  Be  antibody  test 

Hepatitis  Be  antibody  test 

Hepatitis  A  antibody  test 

Hepatitis  A  antibody  test _„ 

Hepatitis  C  antitwdy  _.. 

Hepatitis  C  antibody  „., 

Hepatitis,  delta  agent 

Heterophile  antibodies 

Heterophile  antibodies  

Heterophile  antibodies _.. 

HIV  antigen  test 


Immunoassay,  infectious  agent 
Immunoassay,  infectious  agent 
Immunoassay,  tumor  antigen  ... 
Immunoassay,  infectious  agent 
Immunoassay,  infectious  agent 
Serum  Immunoelectrophoresis  . 
Serum  Immunoelectrophoresis  .. 
Ottwr  immunoelectropiioresis  .... 
Other  Immunoelectrophoresis  ..., 
Immunoelectrophoresis  assay  ... 
Immunoelectrophoresis  assay  ... 

ImmurKKJiffuskm 

Immunodiffusion  ouchterk>ny  ...., 

Immune  complex  assay 

Immunofixation  procedure  „ 

Immunofixation  procedure  

Insulin  antftx)dies  

Intrinsic  factor  antibody 

Islet  cell  antibody 

Leukocyte  histamine  release  ..._ 

Leukocyte  phagocytosis 

Lymphocyte  transformation 

T  cells,  total  count  

T  cell  ratio _.. 

Microsomal  antibody 

Migratton  inWbitory  factor 

Neutralization  test,  viral  

NHroblue  tetrazolium  dye 

Particle  agghjtinatton  test  

Particle  agglutination  test  

Rheumatoid  factor  test  

Rheumatoid  factor,  quant  „, 


'  AH  numeric  OPT  HCPCS  Copyright  1994  Amenean  Me<»cal  Association. 

2  » tndicaies  RVUt  we  not  u««d  lor  Medicare  payment 

>■  Indicalas  (edudion  o(  Practice  EjiperiM  RVUs  as  a  result  of  OeRA  1993. 


Work 
RVUs  2 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.37 

0.00 

0.37 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.37 

0.00 

0.37 

0.00 

0.37 

0.00 

0.00 

0.00 

0.00 

0.37 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.001 


Practice 
expense 
RVUs' 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

020 

0.00 

0.20 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.20 

0.00 

0.20 

0.00 

0.20 

0.00 

0.00 

0.00 

0.00 

0.20 

0.00 

OJOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.01 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.01 

0.00 

0.01 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00  I 


Total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.58 

0.00 

0.58 

0.00 

0.00 

0.00 

0.00 

0.00 

O.M 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.58 

0.00 

0.58 

0.00 

0.58 

0.00 

0.00 

0.00 

0.00 

0.58 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Gkibal 
period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Update 


O 
O 
O 
0 

o 
o 
o 
o 
o 
o 
o 
o 

0 

o 
o 

N 

o 

N 

o 
o 

0 

o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 

N 

o 

N 

o 

N 

o 
o 
o 
o 
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o 
o 
o 
o 
o 
o 
o 

0 

o 
o 
o 
o 
o 
o 
o 
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Addendum  B.— Relative  Value  Un  ts  (RVUs)  and  Related  Information — Continued 


HCPCS' 


MOD 


86485 

86490 

86510 

86580 

86585 

86586 

86588 

86590 

85592 

86593 

86602 

86603 

35506 

86609 

86612 

86615 

86617 

86618 

86619 

86622 

86625 

86628 

66631 

86632 

86635 

86638 

86641 

86644 

86645 

86648 

86551 

86652 

86653 

8665'J 

36658 

86663 

86664 

86655 

86568 

86671 

56674 

38677 

86682 

86684 

86687 

86688 

86689 

B6692 

86694 

B5695 

86698 

86701 

86702 

36703 

86710 

86713 

86717 

S6720 

86723 

86727 

S6729 

85732 

56735 

86738 

36741 

86744 

6674/ 


Status 


Description 


C 

A 

A 

A 

A 

C 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 
X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Skin  test,  Candida  

Coccidioidomycosis  skin  test 

Histoplasmosis  skin  test  

TB  intradermal  test  

TB  tv.fa  'est  

Skin  test,  unlisted  

Streptocollus.  direct  screen  .. 

Streptokinase,  antibody  

Blood  serology,  qualitative  .... 
Blood  serology,  quantitative  . 

Antinomyces  antibody 

Adenovirus,  antitxxly  

Aspergillus  antibody '. 

Bacterium,  antitxxly  

Blastomyces,  antibody 

Bordetella  antitxxjy  

Lyme  disease  antibody 

Lyme  disease  antibody 

Borrella  antibody 

Brucella,  antibody  .... 

Campylobacter,  antibody 

Candida,  antitxxJy 

Chlamydia,  antibody  . 

Chlamydia,  IgM,  antibody  .... 

Coccidioides,  antibody _. 

Q  fever  antilxxJy  ™.. 

Cryptococcus  antibody  

CMV  antibody  .. 

CMV  antibody,  IgM  .... 

Diphtheria  antikxxjy 

Encephalitis  antitxxJy 

Encephalitis  antibody 

Encephalitis,  antibody 

Encephalitis.  antitxxJy 

Enterovirus,  antitx>dy  

Epstein-barr  antibody 

Epstein-barr  antibody 

Epstein-barr,  antitxxJy 

Francisella  tuiarensis  

Fungus,  antitxxJy  

Giarda  lamblia 

Helicobacter  pylori  

Helminth,  antitxxJy  , 

Hemophilus  influenza  

-HTLV  I 

htlv-ii : 

HTLV/HIV  confirmatory  test 

Hepatitis,  delta  agent 

Herpes  simplex  test 

Herpes  sin^plex  test 

Histoplasma  

HfV-1  ....... . 

HIV-2  „ _... 

HIV-1/HIV-2.  single  assay  . 

Influenza  virus 

Legionella „ 

Leishmania 

Leptospira  

Listeria  monocylogenes 

Lymph  choriomeningitis  

Lympho  venereum  

Mucormycosis  

Mumps -... 

Mycoplas^^a 

Neisseria  ..,eningit«Jis 

Nocardia 

Parvovirus  


All  '■tumerr,  CPT  MCPC3  Cofiy'-gr'.  i994  A'^ercan  Medicd  Assocation 
■ » inocatei  RVijs  are  not  useo  lor  Medca'e  paymeoL 
'  °  liilicain  reduction  ol  P'acK:e  Eicenae  Rvui  as  a  result  &  06RA  1993 
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Work 
RVUs  2 


Practice 
expense 
RVUs  3 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 

practk:e 

RVUs 


0.00 
0.28 
0.30 
0.24 
0.19 
0.00 
0.00 

b.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Total 


0.00 

0.02 

0.02 

0.02 

0.01 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

13.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Global 
period 


Update 


0.00 

0.30 

0.32 

0.26 

0.20 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


N 
N 
N 
N 
N 
N 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 


HCPCS' 


86750 

86753 

86756 

86759 

86762 

86765 

86768 

86771 

86774 

86777 

86778 

86781 

86784 

86787 

86790 

86793 

86800 

86805 

86806 

86807 

86808 

86812 

86813 

86816 

86817 

86821 

86822 

86849 

86850 

86860 

86870 

86880 

86885 

86886 

86890 

86891 

86900 

86901 

86903 

86904 

86905 

86906 

86910 

86911 

86915 

86920 

86921 

86922 

86927 

86930 

86931 

86932 

86940 

86941 

86945 

86950 

86965 

86970 

86971 

86972 

86975 

86976 

86977 

86978 

86985 

86999 

87001 


MOD 


ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  ReL^^TED  INFORMATION-Continued 


Status 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Descripfk)n 


Malaria  

Protozoa,  not  elsewtiere 

Respiratory  virus 

Rotavirus 

Rubella "Z'Z 

Rut)eola 

Salmonella  ",\ 

Shigella  ™'| 

Tetanus  

Toxoplasma  .,.., „" 

Toxoplasma,  IgM  ."' 

Treponema  pallkJum  confirm 

Trichinella _. 

Vark»lla-zoster  ......."..... 

Virus,  not  specified  ! 

Yersinia  

Thyrogtobulin  antibody , 

Lymphocytotoxicity  assay  

Lymphocylotoxicjty  assay  

Cytotoxc  antitxxJy  screening  . 
Cytotoxw  antibody  screening  . 

HLA  typing,  A,  B,  or  C  

HLA  typing,  A.  B,  or  C ... 

HLA  typing,  DR/DQ  

HLA  typing,  DR/DQ  

Lymphocyte  culture,  mixed  .... 
Lymphocyte  culture,  primed  .. 

Immurxjlogy  procedure  

RBC  antibody  screen 

RBC  antitxxJy  elutwn 

RBC  anttoody  identification  ... 

Coombs  test „. 

Coombs  test Z 

Coombs  test Z 

Autotogous  bkxxJ  process  

Autotogous  Wood,  op  salvage 

BkxxJ  typing,  ABO  

BkxxJ  typing,  Rh  (D)  

BkxxJ  tyijing,  antigen  screen  „ 
Blood  typing,  patient  serum  .... 

BkxxJ  typing,  RBC  antigens  ... 

BkxxJ  typing.  Rh  phenotype  ... 

BkxxJ  typing,  patemity  test  

BkxxJ  tyjjing,  antigen  system  . 

Bone  marrow  

Compatitxiitv  test  ." 

Compatibility  test  Z 

Compatibility  test  I 

Plasma,  fresh  frozen „. Z. 

Frozen  Wood  prep  ;.. 

Frozen  Wood  thaw "." 

Frozen  Wood,  freeze/thaw  

Hemolysins/agglutinins  auto  .... 

Hemolysins-'agglutinins  

Blood  product/irradiation 

Leukacyte  transfusion 

Pooling  btood  platelets 

RBC  pretreatment 

RBC  pretreatment 

RBC  pretreatment , 

RBC  pretreatment,  serum 

RBC  pretreatment,  serum 

RBC  pretreatment,  serum „, 

RBC  pretreatnr>ent,  serum 

Split  Wood  or  products  ....„ 

Transfuskxi  procedure 

Small  animal  inoculation 


Work 
RVUs  2 


All  nurtwnc  CPT  HCPCS  CopyngW  1 994  Amencan  MMical  Assoaation 
»»lndicaies  RVUs  are  not  usad  tor  Medicam  payment. 
'  "Indicates  reductKW  ol  Practice  EApense  RVUs  as  a  result  ol  OBRA  1993 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oe 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


PractKe 
expense 
RVUs  3 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00  I 


Mal- 

practk» 

RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Gk)bal 
penod 


Update 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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O 
O 

o 
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o 

o 

o 
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o 

o 

o 

o 

o 

o 
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o 
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o 

o 
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o 
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o 

o 
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ADDENDUM  B.— Relative  Value  Uni  "s  (RVUs)  and  Related  Information— Continued 


("iCPCS ' 


MOD 


3, '003 

arois 

37040 

e:'045 

sro60 

37070 

87072 

87075 

87076 

87061 

37082 

87083 

57084 

37085 

37086 

87087 

87088 

87101 

87102 

87103 

87106 

87109 

87110 

87116 

87117 

87118 

87140 

87143 

87145 

37147 

87151 

87155 

87158 

87163 

87164 

87164 

37166 

37174 

87175 

87176 

87177 

87178 

87179 

87181 

87184 

87186 

87187 

67188 

87190 

87192 

87197 

87205 

87206 

87207 

87207 

S720B 

87210 

87211 

87220 

87230 

87250 

87252 

87253 

37999 

88000 

88005 

88007 


Status 


26 


26 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
A 
X 
X 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

N 

N 

N 


Descripfron 


Smalf  animal  inoculation  

Specimen  concentration  

Blood  culture  tor  bacteria 

Stool  culture  for  bacteria  

Nose'throat  culture,  bacteria  ... 

I  Culture  specimen,  bacteria  

Culture  of  specimen  by  kit  

Culture  specimen,  bacteria 

Bacteria  identification 

Bacteria  culture  screen 

Culture  of  specimen  by  kit  ...;.. 

Culture  of  specimen  by  kit 

Culture  of  specinnen  by  kit 

Culture  of  speanrwn  by  kit  ...... 

Urine  culture,  cotony  courrt  ..... 

Urine  bacteria  culture  

Urir>e  bacteria  culture^ . — 

Skin  fungus  culture  

Fungus  isolation  culture 

Blood  fungus  culture 

Fungus  identification  

Mycoplasma  culture 

Culture,  chlamydia  , 

Mycobacteria  culture 

Mycobactena  culture 

Mycot>acteria  identification  

Culture  typing,  fluorescent 

Culture  tv'ping,  GLC  method  ... 
Culture  typing,  ptiage  method 

Culture  typing,  serologic  

Culture  typing,  serologk;  

Culture  typing,  precipitin  

Culture  typing,  added  rrathod 
Special  microbiok)gy  culture  ... 

Dark  field  examination  

Dark  field  examination  

Dark  field  examination 

Endotoxin,  bacterial  

Assay,  endotoxin,  t>acteriai .... 

Endotoxin,  tacterial  

Ova  and  parasites  smears  .... 

Microbe  identification 

Microbe  identification 

Antibiotic  sensitivity,  each 

Antibiotic  sensitivity,  each 

Antibiotic  sensitivity,  MIC  .. 

Antit>iotic  sensitivity,  MBC 

Antibiotic  sensitivity,  each 

TB  antibiotic  sensitivity  

Antibiotic  sensitivity,  each 

Bactericidal  level,  serum 

Smear,  stain  &  interpret 

Smear,  stain  &  interpret 

Smear,  stain  &  interpret 

Sirear,  stain  &  interpret 

Smear,  stain  &  interpret 

Srnear,  stain  &  interpret 

Smear,  stain  &  interpret 

Tissue  exam  for  fcjngi 

Assay,  toxin  or  antitoxin  

Virus  inoculation  for  test  ....... 

Virus  inoculation  for  test 

Virus  inoculation  for  test 

Microbiology  procedure  

Autopsy  (necropsy),  gross  .... 

Autopsy  (necropsy),  gross  .... 

Autopsy  (necropsy),  gross  .... 


All  numeric  CPT  HCPCS  Cocyngnt  1994  American  Mc-scal  AssoimIio'i 
°  •tndcalas  RVUs  ars  re*  usad  lor  Medicare  payment 
'  •  tnatLmm  ranucaon  oi  f'-v.-xe  E  np^rse  n  vus  as  a  r»su»  o*  OBRA  1993 


Work 
RVUs'' 


Practice 
expense 
RVUs^ 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.co 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.37 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.co 

0.00 
0.00 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
'  0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.OO 

0.00 

0.00 

0.00 

0.20 

0.00 

0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.20 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Total 


Global 
period 


0.00 

0.00 

0.00 

0.00 

0.00  ! 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oc 
o.co 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.co 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.58 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.58 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00  I 


Update 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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O 
O 

o 

o 

o 

o 

o 

o 
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o 

o 

o 

o 

o 
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o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

N 

o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 

N 

o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
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63578  Federal  Register  /  Vol.  59.  No.  235 


1= 


Thursday.  December  8.  1994  /  Rules  and  Regulations 


HCPCS ' 


88012 
88014 
88016 
88020 
88025 
88027 
88028 
88029 
88036 
88037 
880-20 
88045 

sec^  ■ 

88U  J 

881 C-1 

88104 

8S106 

88106 

88106 

88107 

88107 

88107 

88108 

88 108 

881 08 

88125 

88125 

88125 

88130 

881 -JO 

80150 

88151 

88151 

88155 

88156 

88157 

88157 

88ieo 

88160 

88160 

881G1 

88161 

88161 

88162 

88162 

88162 

88170 

88170 

88170 

88171 

88171 

88171 

88172 

88172 

88172 

83173 

88173 

86173 

88180 

88180 

88180 

88182 

88182 

88182 

88199 

881 S9 

88199 


^raTRegister  /  Vol,  59.  No.  235  /  Thursday,  December  8.  1994  /  Rules  and  Regul 
^ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued^ 


atlon.s     63577 


MOD 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 


26 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


N 

N 

N 

N 

N 

N 

U 

N 

N 

N 

N 

N 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

X 

X 

X 

X 

A 

X 

X 

X 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 


Descriptkjn 


Autopsy  (necropsy)  gross   

Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  gross   „ 

Autopsy  (necropsy),  complete    .. 

Autopsy  (necropsy),  complete   .. 

Autopsy  (necropsy),  complete   .. 

Autopsy  (necropsy),  complete  ... 

Autopsy  (necropsy),  complete  ... 

Limited  autopsy 

Limited  autopsy 

Forensic  autopsy  (necropsy)  

Coroner's  autopsy  (necropsy) .._ 

Necropsy  (autopsy)  procedure  .. 

Microscopic  exam  of  ceils 

Microscopic  exam  of  cells 

Microscopic  exam  of  cells 

Mrcroscopic  exam  of  cells 

Microscopic  exam  of  cells 

Mrcroscopic  exam  of  cells 

Microscopic  exam  of  cells 

Microscopic  exam  of  cells 

Microscopic  exam  of  cells 

Cytopathclogy  „ 

Cytopattxjiogy 

Cytopathokjgy „... 

Forensic  cytopathology „. 

Forensic  cytopathology  

Forensic  cytopathology  _ 

Sex  chromatin  identification .. 

Sex  chrcrratin  kJentification „. 

Cytopathology,  pap  smear 

Cytopathclogy  interpretation  

Cytopathology  interpretation  

Cytopathology.  pap  smear 

TBS  smear  (bethesda  system)  ... 
TBS  smear  (bethesda  system)  .^ 
TBS  srr«ar  (bethesda  system)  ... 

Cytopathology  .„ 

Cytopathology  „ 

Cytopathology  

Cytopathology  „. 

Cytopattiology ....„„ 

Cytopathology  

Cytopathology.  extensive 

Cytopathology,  extensive  

Cytopathology,  extensive 

F»r>e  needle  aspiration  

Fine  needle  aspiration  

Ftr»  rwedle  aspiration „ 

Fine  rteedle  asp>iraticn 

Fine  needle  aspiration  

Fifje  needle  aspiration  .„.; . 

Evak/ation  of  smear  .„_...„.1.„ 

Evaluation  of  smear „...., 

Evaluation  of  smear „, 

Interpretation  of  smear  

Interpretation  of  smear  

Interpretation  of  smear  

Cell  marker  study 

Cefl  marker  study 

CeM  marker  study 

Cell  marker  study „... 

Cell  marker  study  ..: 

Cell  marker  study „ 

Cytopathology  procedure 

Cytopathology  procedure 

Cytopathclogy  procedure 


Wofit 
RVUs' 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.56 

0.56 

0.00 

0.56 

0.56 

0.00 

0.76 

0.76 

0.00 

0.56 

0.56 

0.00 

0.26 

0.26 

0.00 

0.00 

0.00 

0.00 

0.00 

0.42 

000 

0.00 

0.00 

0.42 

0.50 

0.50 

0.00 

0.50 
0.50 

0.00 

0.76 

0.76 

0.00 

0.50 

0.50 

0.00 
1.05 

1.05 

0.00 

0.60 

0.60 

0.00 

1.08 

1.08 

0.00 

0.36 

0.36 

0.00 

0.77 

0.77 

0.00 

0.00 

0.00 

0.00 


Practice 
expense 
RVUs  3 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.44 

0.23 

0.21 

0.37 

0.20 

0.17 

047 

0.24 

0.23 

0.47 

0.24 

0.23 

0.11 

0.07 

0.04 

0.00 

0.00 

0.00 

0.00 

0.32 

0.00 

0.00 

0.00 

0.32 

0.33 

0.17 

0.16 

0.39 

020 

0.19 

0.79 

0.41 

0.38 

0.99 

0.52 

0.47 

1.35 

0.71 

0.64 

0.71 

0.36 

0.35 

0.87 

0.45 

0.42 

0.33 

0.17 

0.16 

0.89 

0.45 

0.44 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.04 

0.02 

0.02 

0.03 

0.01 

0.02 

0.04 

0.02 

0.02 

0.04 

002 

0.02 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.04 

0.00 

0.00 

0.00 

0.04 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.05 

0.03 

002 

0.09 

0.05 

0.04 

0.09 

0.05 

0.04 

0.05 

0.03 

0.02 

0.05 

0.03 

0.02 

0.03 

0.01 

0.02 

0.07 

0.03 

0.04 

0.00 

0.00 

000 


Total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

1.04 

0.81 

0.23 

096 

0.77 

0.19 

127 

1.02 

0.25 

1.07 

0.82 

0.25 

0.37 

0.33 

0.0^ 

0.00 

0.00 

000 

0.00 

0.78 

0.00 

0.00 

O.CO 

0.76 

0.86 

0-63 

0.18 

0.9? 

0.71 

0.21 

1.60 

1.20 

0.40 

1.58 

1.07 

0.51 

2.49 

1.81 

0.68 

1.36 

0.99 

0.37 

2.00 

1.56 

0.44 

0.72 

0.54 

0.18 

1.73 

125 

0.48 

0.00 

0.00 

0.00 


Glotoel 

period 


Update 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX     M 

XXX  I  N 


O 

o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

o 
o 
o 
o 

N 

o 
o 
o 

N 

N 

N 

N 

M 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


'  All  numeric  CPT  HCPCS  Copyrigfit  199<  American  Medcai  Asiocalion 

» » Indcales  RVUs  are  not  used  tor  dtedicare  payment. 

■••  |rK3«ates  rwiuclitm  o'  Practice  Eiperse  RVUs  as  a  rasuti  ol  OBRA  1993 


Federal  Register  /  Vol.  59.  No.  235  /  Thursday.  December  8.  1994  /  Rules  and  Regulations 


63579 


63578    Federal  Register  /  Vol.  59,  No.  235 


Addendum  B.— Relative  Value  L  nits  (RVUs)  and  Related  information— Continued 


HCPCS' 


MOD 


88230 

88233 

88235 

88237 

88239 

88245 

88248 

88250 

88260 

88261 

88262 

88263 

88267 

88269 

88280 

88283 

88285 

88289 

88299 

88300 

88300 

88300 

88302 

88302 

88302 

88304 

88304 

88304 

88305 

88305 

88305 

88307 

88307 

88307 

88309 

88309 

88309 

68311 

88311 

88311 

88312 

88312 

88312 

88313 

88313 

88313 

88314 

88314 

88314 

88318 

88318 

88318 

88319 

88319 

88319 

88321 

88323 

88323 

88323 

88325 

88329 

88331 

88331 

88331 

88332 

88332 

88332 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


Status 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

c 
a 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 
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Tissue  culture,  lymphocyte  ... 
Tissue  culture,  skirVbiopsy  ... 

Tissue  culture,  placenta 

Tissue  culture,  txme  marrow 

Tissue  culture,  other 

Chronrx)Some  analysis  

Chromosome  analysis  

Chromosome  analysis  

Chromosome  analysis:  5  cell! 
Chromosome  analysis:  5  celh 
Chromosome  count  1 5-20  c#lls 
Chromosome  analysis:  45  eels  .. 
Chromosome  analysis:  placenta 
Chromosome  analysis:  amniotic  . 
Chromosome  karyotype  study  .... 

Chromosome  banding  study  - 

Chromosome  count:  additlonj  I 
Chronrxjsome  study:  addition)  I 

Cytogenetk;  study  

Surg  path,  gross  ^„. 

Surg  path,  gross  

Surg  path,  gross  

Tissue  exam  by  pathokigist 
Tissue  exam  by  pathologist  J... 
Tissue  exam  by  pathologist  . .. 
Tissue  exam  t>y  pathologist 
Tissue  exam  by  pathologist 
Tissue  exam  by  pathologist  J.. 
Tissue  exam  by  pathologist  ., 
Tissue  exam  by  pathok>gist  .. 
Tissue  exam  t>y  pathologist 
Tissue  exam  by  pathok)gist 
Tissue  exam  t>y  pathologist 
Tissue  exam  by  pathologist  1., 
Tissue  exam  by  pathologist  |.. 
Tissue  exam  by  pathologist 
Tissue  exam  by  pathologist 

Decak:ify  tissue 

Decak:ify  tissue 

Decak:ify  tissue 

Special  stains 


Special  stains „ 

Special  stains 

Sjsecial  stains „.. 

Special  stains  .., 

Special  stains 

Hlstochemk^l  stain 

Histochemical  stain 

Histochemical  stain 

Ct>emKal  histochemistry  . 
Chemeal  histochemistry  . 
Chemk^al  histochemistry  . 
Enzyme  histochemistry  ... 
Enzyme  histochemistry  ... 
Enzyme  histochemistry  ... 
Mk:roslkle  consultation  ... 
Microslide  consultation  .. 
MicroslkJe  consultation  ... 
Mk:roslkJe  consultation .... 
Comprehensive  review  of  dAa 
Pattiology  consult  in  surgery 
Pathok>gy  consult  in  surgery 
Pathotogy  consult  In  surgery 
Pathok)gy  consult  in  surgery 
Pathology  consult  in  surgery 
Pathology  consult  in  surgery 
Pathology  consult  in  surgen 


All  nufnenc  CPT  HCPCS  Copyright  1994  Arrencan  Medx:al  Association 
'  I  Indicates  RVUs  are  not  used  for  Medicare  payment 
' '  Indicates  reduction  of  Practce  Enfiense  RVUs  as  a  resull  of  OarW  1993 


Work 
RVUs  2 


Practk» 
expense 
RVUs  3 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.08 

0.08 

0.00 

0.13 

0.13 

0.00 

022 

022 

0.00 

0.75 

0.75 

0.00 

1.59 

1.59 

0.00 

2.28 

2.28 

0.00 

024 

0.24 

0.00 

0.54 

0.54 

0.00 

0.24 

024 

0.00 

0.45 

0.45 

0.00 

0.42 

0.42 

0.00 

0.53 

0.53 

0.00 

1.30 

135 

1.35 

0.00 

222 

0.67 

1.19 

1.19 

0.00 

0.59 

0.59 

0.00 


Mai 

practice 

RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
•020 
•0.10 
0.10 
•0.43 
•0.20 
023 
•0.62 
•0.29 
0.33 
1.03 
0.53 
0.50 
1.52 
0.78 
0.74 
1.92 
0.99 
0.93 
021 
0.11 
0.10 
026 
0.14 
0.12 
021 
0.11 
0.10 
0.62 
0.35 
027 
0.24 
0.12 
0.12 
0.49 
0.26 
0.23 
0.41 
0.72 
0.39 
0.33 
0.47 
0.37 
1.10 
0.56 
0.54 
0.56 
0.29 
027 


Total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.01 

0.00 

0.04 

0.02 

0.02 

0.04 

0.02 

0.02 

0.08 

0.04 

0.04 

0.12 

0.06 

0.06 

0.13 

0.07 

0.06 

0.01 

0.01 

0.00 

0.01 

0.01 

0.00 

0.01 

0.01 

0.00 

0.04 

0.02 

0.02 

0.01 

0.01 

0.00 

0.04 

0.02 

0.02 

0.03 

0.05 

0.03 

0.02 

0.04 

0.03 

0.08 

0.04 

0.04 

0.04 

0.02 

0.02 


Gtobal 
period 


Update 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.29 

0.19 

0.10 

0.60 

0.35 

0.25 

0.88 

0.53 

0.35 

1.86 

1.32 

0.54 

3.23 

2.43 

0.80 

4.33 

3.34 

0.99 

0.46 

0.36 

0.10 

0.81 

0.69 

0.12 

0.46 

0.36 

0.10 

1.11 

0.82 

029 

0.67 

0.55 

0.12 

1.06 

0.81 

0.25 

1.74 

2.12 

1.77 

0.35 

2.73 

1.07 

2.37 

1.79 

0.58 

1.19 

0.90 

0.29 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


o 
o 
o 
o 
o 

0 

o 
o 
o 
o 
o 

0 

o 

o 

0 

o 
o 
o 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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HCPCS ' 


83342 

88342 

88342 

88346 

88346 

83346 

88347 

88347 

88347 

88348 

88348 

88348 

88349 

88349 

88349 

88355 

88356 

88355 

88356 

88366 

883J6 

88358 

88358 

88358 

88362 

88362 

88362 

88365 

88365 

88365 

88371 

88371 

88372 

88372 

88399 

88399 

88399 

83050 

89051 

89060 

89060 

89100 

89105 

89125 

89130 

89132 

89135 

89136 

89140 

89141 

89160 

89190 

89300 

89310 

89320 

89325 

89329 

89330 

89350 

89355 

89360 

89365 

89399 

89399 

89399 

90700 

90701 
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MOD 


26 
TC 


26 
TC 


26 
TC 


26 

TC 

26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
26 


26 
TC 


26 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

X 

A 

X 

A 

C 

C 

c 

X 

X 

X 

A 

A 

A 

X 

A 

A 

A 

A 

A 

A 

X 

X 

X 

X 

X 

X 

X 

X 

A 

X 

A 

X 

C 

C 

C 

E 

E 


Description 


Immunocytochemistry  

ImmufTOcytochemistry  

Immunocytochemistry  

Immunofluorescent  study 

Immunofluorescent  study 

ImmurKJfluorescent  study 

Immunofluorescent  study ; 

Immunofluorescent  study „ 

Immurwfluorescent  study  ....; 

Electron  microscopy  

Electron  microscopy  ._.-.„.„ 

Electron  microscopy 

Scanning  electron  microscopy 
Scanning  electron  microscopy 
Scanning  electron  microscopy 

Analysis,  skeletal  muscle 

Analysis,  skeletal  muscle 

Analysis,  skeletal  muscle 

Analysis,  nerve  „ 

Analysis,  nerve ., .„ 

Analysis,  nerve  '. 

Analysis,  tumor  

Analysis,  tumor  ^„ .„.^.. 

Analysis,  tumor „.... 

Nerve  teasing  preparations  

Nerve  teasing  preparations  

Nerve  teastr>g  preparations 

Tissue  hyt)ridizatK>n  

Tissue  hybndizatkm  

Tissue  hyt>ridization  

Protein,  western  btot  tissue  

Protein,  western  btot  tissue 

Protein  analysis  w/protje  

Protein  ana^sis  w/probe  

Surgcal  pattiotogy  procedure  .. 
Surgical  pathology  procedure  .. 
Surgical  pathology  procedure  .. 

Body  fluid  cell  count 

Body  fluid  cell  count  

Exam,  synovial  fluid  crystals 

Exam,  synovial  fluid  crystals 

Sample  intestinal  contents 

Sample  intestinal  contents 

Specimen  tat  stain  

Sample  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents  

Samjjte  stomach  contents  

Sample  stomach  contents  

Exam  feces  for  meat  fibers  

Nasal  smear  for  eosirropfiils 

Semen  analysis  ;■   'y[\^\ 

Semen  analysis  .....i..!.... 

Semen  analysis  „ 

Sperm  antibody  test , 

Sperm  evaluation  test „ 

Evaluation,  cervical  mucus  

Sputum  specimen  collectk>n 

Exam  feces  for  starch 

Collect  sweat  for  test  

Water  load  test  

Pathotogy  lab  procedure 

Pathokjgy  lab  procedure  ...> 
Pathotogy  lab  procedure 

DTaP  immunizatton  

DTP  immunization  


Work 
RVUs* 


0.85 

0.85 

0.00 

0.86 

0.86 

0.00 

0.86 

0.86 

0.00 

1.51 

1.51 

0.00 

0.76 

0.76 

0.00 

1.85 

1.85 

0.00 

3.02 

3.02 

0.00 

2.82 

2.82 

0.00 

2.17 

2.17 

0.00 

0.93 

0.93 

0.00 

0.00 

0.37 

0.00 

0.37 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.37 

0.60 

0.50 

0.00 

045 

0.19 

0.79 

021 

0.94 

0.85 

0.00 

0.00 

0.00 

0.00 

COO 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 


Practtoe 
expense 
RVUs  3 


0.64 

0.33 

0.31 

0.58 

0.31 

027 

0.42 

0.15 

027 

228 

1.19 

1.09 

1.55 

0.79 

0.76 

1.74 

0.92 

0.82 

2.66 

1.39 

1.27 

2,32 

1.16 

1.16 

1.97 

1.00 

0.97 

0.75 

0.38 

0.37 

0.00 

0.20 

0.00 

020 

O.OC' 

O.OC 

0.00 

0.00 

0.00 

0.00 

020 

0.42 

0.39 

0.00 

0.41 

0.13 

0.58 

0.22 

0.81 

0.?3 

O.CO 

0.00 

000 

0.00 

O.OT 

0.00 

0  00 

0.00 

0.39 

0.00 

0.43 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 

practKe 

RVUs 


0.04 

0.02 

0.02 

0.04 

0.02 

0.02 

0.04 

0.02 

0.02 

0.16 

0.08 

0.08 

0.12 

0.06 

0.06 

0.13 

0.07 

0.06 

0.18 

0.10 

0.08 

0.16 

0.08 

0.08 

0.13 

0.07 

0.06 

0.05 

0.03 

0.02 

0.00 

0.01 

0.00 

0.01 

0.00 

O.CO 

O.CO 

O.CO 

coo 

0.00 
0.01 
0.03 
0.03 
0.00 
0  03 
0C2 
C.t»4 
0.02 
0.07 
C.06 
OOO 
0.00 
O.CO 
fiCO 

c.oc 

0.00 
0.00 

coo 

0.03 
OOO 
0.03 
G.OO 
COO 
COO 
0.00 

coo 

0.00 


Total 


1.53 

1.20 

0.33 

1.48 

1.19 

0.29 

1.32 

1.03 

029 

3.95 

2.78 

1.17 

2.43 

1.61 

0.82 

3.72 

2.84 

0.88 

5.86 

4.51 

1.35 

5.30 

4.06 

124 

427 

3.24 

1.03 

1.73 

1.34 

0.39 

0.00 

0.58 

0.00 

a58 

COO 

0.00 

COO 

COO 

0.00 

COO 

0.58 

1.05 

0.92 

0.00 

0.89 

0.40 

1.41 

0.45 

1.82 

1.64 

0.00 

COO 

COO 

COO 

0.00 

COO 

COO 

COO 

C42 

0.00 

0.46 

COO 

COO 

COO 

coo 
coo 
coo 


Gtobal 
period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Update 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

O 

N 

O 

N 

N 

N 

N 

O 

O 

O 

N 

N 

N 

O 

N 

N 

N 

N 

N 

N 

O 

O 

O 

O 

O 

o 
o 
o 

N 
O 
N 
O 
N 
N 
N 
O 
O 


;;  All  numeric  CPT  HCPCS  Copyrigtit  1994  American  Medcal  Association 

■  •  Indicates  RVUs  are  not  used  lor  Medicare  payment 

'  •  kidica'es  reduction  of  Practice  E»pense  RVUs  as  a  result  o!  OBRA  1993. 


Federal  Register  /  Vol.  59,  No.  235  /  Thursday.  December  8.  1994  /  Rules  and  Regulation..;    R.l.«iRi 


63580    Federal  Register  /  Vol.  59,  No.  235 


Addendum  B.— Reutive  Value  L  nits  (RVUs)  and  Related  Information— Continued 


HCPCS ' 


MOD 


90702 
90703 
90704 
90705 
90706 
90707 
90708 
90709 
90710 
90711 
90712 
90713 
90714 
90716 
90717 
90718 
90719 
90720 
90724 
90725 
90726 
90727 
90728 
90730 
90731 
90732 
90733 
9C735 
90737 
90741 
90742 
90749 
90780 
90781 
90782 
90783 
90-784 
90788 
90799 
90801 
90820 
90825 
90830 
90335 
'90841 
90842 
90843 
90844 
90845 
90846 
90847 
90849 
90853 
90855 
90857 
90862 
90870 
90871 
90880 
90882 
90887 
90889 
90899 
90900 
90902 
90904 
90906 


Status 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

X 

N 

E 

E 

E 

E 

X 

X 

E 

E 

E 

E 

E- 

C 

A 

A 

T 

T 

T 

T 

C 

A 

A 

A 

A 

A 

G 

A 

A 

A 

A 

A 

A 

R 

A 

A 

A 

A 

A 

A 

A 

N 

A 

B 

C 

A 

A 

A 

A 


Description 


Tt  immunization  

Tetanus  immunization 

Mumps  immunization  

Measles  immunization  

Rubella  immunization    

MMR  virus  immunization    ., 
Measles-rut>ella  immunization 
Rubella  &  mumps  immunizatif  n 

Combined  vaccine  , 

Combined  vaccine  

Oral  poliovirus  immunization  J.. 

Poliomyelitis  immunization , 

Typhoid  immunization  

Chicken  pox  vaccine 

Yellow  fever  immunization 

Td  immunization  

Diphtheria  immunization  ... 

DTP/HIB  vaccine  

Influenza  immunization  

Cholera  immunization  

Rabies  immunization  

Plague  immunization  

BCG  immunization 

Hepatitis  A  vaccine 

Hepatitis  B  immunization  .. 
Pneumococcal  immunization 
Meningococcal  immunization 
Encephalitis  virus  vaccine  . 
Influenza  B  immunization  .. 
Passive  immunization,  ISG 
Special  passive  immunizatior 
Immunization  procedure  .... 
IV  infusion  therapy,  1  hour 
IV  infusion,  additional  hour 

Injection  (SC)/(IM) 

Injection  (lA) 

Injection  (IV) 

Injection  of  antibiotic  

Therapeutic/diag  injection 

Psychiatric  interview  

Diagnostic  interview  

Evaluation  of  tests/records  .. 

Psychological  testing  

Special  interview 

Psychotherapy  

Psychotherapy,  75-80  min  .. 
Psychotherapy  20-30  min.  ., 
Psychotherapy  45-50  min.  ., 

Medical  psychoanalysis  

Special  family  therapy  

Special  family  therapy  

Special  family  therapy    ........ 

Special  group  therapy 

Individual  psychotherapy  

Special  group  therapy 

Medication  management  

Electroconvulsive  therapy  .,. 
Electroconvulsive  therapy  ... 

Medical  hypnotherapy .i 

Environmental  manipulation 

Consultation  with  family 

Preparation  of  report 

Psychiatric  service/therapy  . 
Biofeedt)ack,  electromyograr  i 
Bicfeedtack,  nerve  impulse 
Biofeedtjack,  blood  pressure 
Biofeedback,  blood  flow  .. 


All  numeric  C?T  HCPCS  Copyright  1994  Amencan  Me<*cal  Ajsocalion 
'  •  Indicates  RVUs  are  not  used  for  Medicare  payment 
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Work 
RVUs  2 


Practk^e 
expense 
RVUs  3 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

2.19 

2.25 

0.97 

0.00 

2.82 

0.00 

2.74 

1.10 

1.72 

1.78 

1.82 

2.19 

0.59 

0.43 

1.81 

0.43 

0.95 

1.88 

2.72 

2.19 

0.00 

1.48 

0.00 

0.00 

0.89 

0.89 

0.89 

0.89 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00- 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

1.06 

0.53 

0.10 

0.39 

0.45 

0.11 

0.00 

0.67 

0.38 

0.31 

1.68 

0.50 

0.00 

1.04 

0.35 

0.54 

0.41 

0.62 

0.58 

0.26 

0.26 

0.59 

0.15 

0.37 

0.55 

0.83 

0.64 

0.00 

0.33 

0.00 

0.00 

0.90 

0.63 

0.35 

1.60 


Total 


0.00 

0.00 

0.00 

O.OO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.08 

0.04 

0.01 

0.03 

0.04 

0.01 

0.00 

0.09 

0.05 

0.04 

0.20 

0.07 

0.00 

0.15 

0.05 

0.08 

0.05 

0.08 

0.08 

0.03 

0.03 

0.09 

0.02 

0.05 

0.08 

0.13 

0.07 

0.00 

0.04 

0.00 

0.00 

0.08 

0.05 

0.03 

0.11 


Global 
period 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

1.14 

0.57 

0.11 

0.42 

0.49 

0.12 

0.00 

2.95 

2.68 

1.32 

1.88 

3.39 

0.00 

3.93 

1.50 

2.34 

2.24 

2.52 

2.85 

0.88 

0.72 

2.49 

0.60 

1.37 

2.51 

3.68 

2.90 

0.00 

1.85 

0.00 

0.00 

1.87 

1.57 

1.27 

2.60 


Update 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 


o 
o 
o 

0 

o 
o 

0 

o 
o 
o 
o 
o 
o 
o 

0 

o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

o 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
O 
N 
O 
N 
N 
N 
N 
N 


ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


90908 

90910 

90911 

90915 

90918 

90919 

90920 

90921 

90922 

90935 

90937 

90945 

90947 

90989 

90993 

90997 

90999 

91000 

91000 

91000 

91010 

91010 

91010 

91011 

91011 

91011 

91012 

91012 

91012 

91020 

91020 

91020 

91030 

91030 

91030 

91032 

91032 

91032 

91033 

91033 

91033 

91052 

91052 

91052 

91055 

91055 

91055 

91060 

91060 

91060 

91065 

91065 

91065 

91100 

91105 

91122 

91122 

91122 

91299 

91299 

91299 

92002 

92004 

92012 

92014 

92015 

92018 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

X 

X 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

N 

A 


Description 


Brafeedback,  brain  waves 

Bk>feedback.  ocuk>gram  

Anorectal  biofeedback  

Bkjfeedback.  unspecified 

ESRD  related  services,  montti  .. 
ESRD  related  services,  month  .. 
ESRD  related  services,  nwnth  .. 
ESRD  related  services,  nrxjntfi  .. 
ESRD  related  servk»s,  day  ..„„ 
HenxxJialysis,  one  evaluation  „:. 

HenfKxJiatysis,  repeated  eval 

Dialysis,  one  evaluation „ 

Dialysis,  repeated  eval  

Dialysis  training/complete  

Dialysis  training/incomplete  

Henrxjperfusion _„ 

Dialysis  procedure  ^ 

Esophageal  intutiation  

Esophageal  intubation  

Esophageal  intubation  „, 

Esophagus  motility  study 

Esophagus  motility  study 

Esophagus  motility  study 

Esophagus  motility  study „. 

Esophagus  motility  study 

Esophagus  motility  enxlv     

Esophagus  motility  study  .. 

Esophagus  motility  study 

Esophagus  motility  study 

Esophagogastric  study  

Esophagogastric  study  „.. 

Esophagogastric  study  

AcM  perfi^ion  of  esophagus  . 

Ackj  perfusion  of  esophagus  . 

Acid  perfusran  of  esofshagus  . 

Esophagus,  acki  reflux  test  

Esophagus,  ackl  reflux  test  

Esophagus,  ackJ  reflux  test  

Protonged  add  reflux  test 

Prolonged  add  reflux  test „ 

Protonged  acid  reflux  test .. 

Gastric  analysis  test  

Gastric  analysis  test  ,. 

Gastric  analysis  test „ 

Gastric  intubation  for  smear  

Gastric  intubation  for  smear  

Gastric  intubatkm  for  smear 

Gastric  saline  load  test 

Gastric  saline  k»ad  test 

Gastric  saline  toad  test '. 

Breath  hydrogen  test  

Breath  hydrogen  test  

Breath  hydrogen  test  

Pass  intestine  bleeding  tut)e  . 

Gastric  intubatton  treatment  

Anal  pressure  record  , 

Anal  pressure  record  

Anal  pressure  record  , 

Gastroenterotogy  procedure 

Gastroenterology  procedure 

Gastroenterotogy  procedure 

Eye  exam,  new  patient 

Eye  exam,  new  patient „... 

Eye  exam  established  pt  

Eye  exam  &  treafrient 

Refraction _. 

New  eye  exam  &  treatment 


■MnumencCPT  HCPCS  Copyrigm  1994  Amencan  UedK»l  Association. 
2 1  Indtoata*  RVUa  are  not  used  Kx  hla(«c«a  payfltem 
*'lndlcale«raduaioro'Prac«ceE>penseRVUsasaresL'ol06R^  1993. 


Work 
RVUs  2 


0.89 
0.89 
2.15 
0.89 
9.77 
7.13 
5.86 
3.06 
0.10 
1.22 
2.11 
1.28 
?i6 
0.00 
0.00 
1.84 
0.00 
0.99 
0.99 
0.00 
1.65 
1.65 
0.00 
1.98 
1.98 
0.00 
1.92 
1.92 
0.00 
1.89 
1.89 
0.00 
1.20 
120 
0.00 
1.59 
1.59 
0.00 
1.71 
1.71 
0.00 
1.71 
1.71 
0.00 
1.28 
1.28 
0.00 
0.45 
0.45 
0.00 
0.45 
0.45 
0.00 
1.08 
0.37 
1.77 
1.77 
0.00 
0.00 
0.00 
0.00 
1.01 
1.61 
0.82 
1.06 
«0.38 
1.51 


Practice 
expense 
RVUs' 


0.86 
0.67 
1.13 
0.76 
2.18 
2.18 
2.18 
2.18 
0.07 
1.49 
•2.65 
^2^' 

2.09 
O.M 
0.00 
•2.35 
0.00 
0.66 
0.59 
0.07 
2.28 
1.50 
0.78 
2.66 
1.68 
0.98 
3.12 
2.02 
1.10 
2.50 
1.77 
0.73 
0.56 
0.35 
02^ 
1.96 
125 
0.71 
2.97 
1.69 
128 
0.82 
0.50 
0.32 
0.80 
0.51 
029 
0.71 
0.50 
021 
0.83 
0.49 
0.34 
0.56 
•0.46 
1.73 
1.06 
0.67 
0.00 
0.00 
0.00 
0.49 
0.57 
0.44 
0.54 
0.32 
0.4- 


Mal- 

practice 

RVUs 


0.06 

0.10 

027 

0.06 

0.14 

0.14 

0.14 

0.14 

0.01 

0.10 

0.1^ 

0.08 

0.14 

0.00 

0.00 

0.16 

0.00 

0.06 

0.05 

0.01 

0.17 

0.11 

0.06 

0.18 

0.11 

0.07 

023 

0.15 

0.08 

0.18 

0.12 

0.06 

0.05 

0.03 

0.02 

0.16 

0.10 

0.06 

025 

0.14 

0.11 

0.07 

0.04 

0.03 

0.06 

0.04 

0.02 

0.06 

0.04 

0.02 

0.05 

0.03 

0.02 

0.05 

0.04 

022 

0.13 

0.09 

0.00 

0.00 

0.00 

0.02 

0.02 

0.02 

0.02 

0.02 

On-^ 


Total 


1.81 
1.66 
3.55 
1.71 
12.09 
9.45 
8.18 
5.38 
0.18 
2.81 
4.94 
2.63 
4.39 
0.00 
0.00 
4.35 
0.00 
1.71 
1.63 
0.08 
4.10 
3.26 
0.84 
4.82 
3.77 
1.05 
527 
4.09 
1.18 
4.57 
3.78 
0.79 
1.81 
1.58 
023 
3.71 
2.94 
0.77 
4.93 
3.54 
1.39 
2.60 
225 
0.35 
2.14 
1.83 
0.31 
122 
0.99 
023 
1.33 
0.97 
0.36 
1.69 
0.87 
3.72 
2.96 
0.76 
0.00 
0.00 
0.00 
1.52 
220 
128 
1.62 
0.72 
2.01 


Gtobal 
period 


000 

000 

000 

000 

XXX 

XXX 

XXX 

XXX 

XXX 

000 

000 

000 

000 

XXX 

XXX 

000 

XXX 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 
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000 

000 

000 

000 

000 

000 

000 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
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N 

N 

N 

N 

N 

N 
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N 
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Addendum  B.— Relative  Value  I  mits  (RVUs)  and  Related  Information — Continued 


HCPCS' 


MOD 


92019 

92020 

92060 

92060 

92060 

92065 

92065 

92065 

92070 

92081 

92081 

92081 

92082 

92082 

92082 

92033 

92083 

92083 

92100 

92120 

92130 

92140 

92225 

92226 

92230 

92235 

92235 

92235 

92250 

92250 

92250 

92260 

92265 

92265 

92265 

92270 

92270 

92270 

92275 

92275 

92275 

92280 

92280 

92280 

92283 

92283 

92283 

92284 

92284 

92284 

92285 

92285 

92285 

92286 

9?286 

92286 

92287 

92310 

92311 

?23f2 

92313 

92314 

92315 

92316 

92317 

92325 

92326 


26 
TC 

26 

TC 


26 

TC 

26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A„ 

A 

A 

A 

A 

A 

A 

A 

N 

A 

A 

A 

N 

A 

A 

A 

A 

A 


Description 


Eye  exam  &  trealment 

Special  eye  evaluation 

Special  eye  evaluation 

Special  eye  evaluation 

Special  eye  evaluation  _ 

Orthoptic'pleoptic  training  . 
Orthoptlc/pteoptic  training  . 
Oithoptic.'pleoptic  training  .. 

Fitting  of  contact  lens  

Visual  field  examtnation(s)  ~.. 
Visual  field  examtnation(s) 
Visual  field  examination's) 
Visual  field  examination(5) 
Visual  field  examinationjs) 
Visual  field  examir.ation(s) 
Visual  field  examination(s) 
Visual  field  examination{s) 
Visual  field  examination(s) 
Serial  tonometry  exam<s) .. 
Tonography  &  eye  evaluation 
Water  provocation  tonograph 
Glaucoma  provocative  tests 

Special  eye  exam,  initial 

Special  eye  exam,  sutisequei 

Eye  exam  with  photos  

Eye  exam  with  photos  

Eye  exam  with  photos  

Eye  exam  with  photos  

Eye  exam  with  photos  

Eye  exam  with  photos  

Eye  exam  with  photos  

Ophthalmoscopy/dynamomet  y 

Eye  muscle  evaluation 

Eye  muscle  evaluation 

Eye  muscle  evaluation 

Electro-oculography  

Electro-oculography 

Electro-oculography  

Elect'oretinography 

Electroretinography  

Electroretinography  

Special  eye  evaluation ,. 

Special  eye  evaluation 

Speoal  eye  evaluation 

Color  vision  examination  ... 
Color  vision  examination  ... 
Color  vision  examination  .... 
Dark  adaptation  eye  exam 
Dark  adaptation  eye  exam 
Dark  adaptation  eye  exam  . 

Eye  photography  _ 

Eye  photography _... 

Eye  photography 

Internal  eye  photography  ... 
Internal  eye  photography  ... 
Internal  eye  photography  ... 
Internal  eye  photography  ... 

Contact  lens  fitting  

Contact  iens  fitting  

Contact  lens  fitting  

Contact  lens  fitting  „ 

Prescription  of  contact  tens 
Prescription  of  contact  lens 
Prescription  of  contact  lens 
Prescription  of  contact  lens 
Modiftoation  of  contact  lens 
Replacement  of  contact  lens 


;ji  r.un>*«K:  CPr  MCPCS  Cco'iail  19*»  Ar-efica:i  Medical  Assooaion. 
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Work 
RVUs? 


Practice 
expense 
RVUs  3 


1.31 
0.37 
0.50 
0.50 
0.00 
0.37 
0.37 
0.00 
0.70 
0.36 
0.36 
0.00 
0.44 
0.44 
0.00 
0.50 
0.50 
0.00 
0.92 
0.81 
0.81 
0.50 
058 
0.50 
0.60 
0.81 
0.81 
0.00 
0.44 
0.44 
0.00 
0.50 
0.81 
0.81 
0.00 
0.81 
0.81 
0.00 
1.01 
1.01 
0.00 
0.35 
0.35 
0.00 
0.26 
0.26 
0.00 
0.37 
0.37 
0.00 
0.20 
0.20 
0.00 
0.66 
0.66 
0.00 
0.81 
#1.17 
1.08 
1.26 
0.92 
sO.69 
0.45 
0.68 
0.45 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.47 

0.29 

0.39 

0.21 

0.18 

0.36 

0.20 

0.16 

1.20 

0.32 

0.17 

0.15 

0.49 

0.30 

0.19 

0.S3 

0.55 

0.28 

0.25 

0.31 

0.49 

0.30 

0.45 

0.40 

0.69 

1.58 

0.59 

0.99 

0.42 

0.25 

0.17 

0.54 

0.29 

0.07 

0.22 

0.67 

0.37 

0.30 

0.90 

0.51 

0.39 

0.83 

0.58 

0.25 

029 

0.17 

0.12 

0.45 

0.28 

0.17 

0.29 

0.18 

0.11 

1.22 

0.83 

0.39 

1.52 

1.32 

0.90 

1.15 

0.88 

0.78 

0.65 

0.95 

0.39 

0.38 

1.55 


Total 


0.03 
0.01 
0.02 
0.01 
0.01 
0.01 
0.01 
0.00 
0.06 
0.C1 
0.01 

0;00 

0.02 

0.01 

0.01 

0.04 

0.03 

0.01 

0.01 

0.02 

0.02 

0.01 

0.02 

0.02 

0.04 

0.09 

0.03 

0.06 

0.02 

0.01 

0.01 

0.03 

0.02 

0.00 

0.02 

0.05 

0.03 

0.02 

0.05 

0.03 

0.02 

0.05 

0.04 

0.01 

0.01 

0.01 

O.CO 

0.02 

0.01 

0.01 

0.01 

0.01 

0.00 

0.07 

0.05 

0.02 

0.08 

0.00 

0.03 

0.03 

0.03 

000 

0.03 

0.04 

0.02 

0.01 

0.06 


Global 
period 


1.81 

0.67 

0.91 

0.72 

0.19 

0.74 

0.53 

0.16 

1.96 

0.69 

0.54 

0.15 

0.95 

0.75 

0.20 

1.37 

1.08 

0.29 

1.18 

1.14 

1.32 

0.81 

1.05 

0.92 

1.33 

2.48 

1.43 

1.05 

0.88 

0.70 

0.18 

1.07 

1.12 

0.88 

0.24 

1.53 

1.21 

0.32 

1.96 

1.55 

0.41 

1.23 

0.97 

0.26 

0.56 

0.44 

0.12 

0.84 

0.66 

0.18 

0.50 

0.39 

0.11 

1.95 

1.54 

0.41 

2.41 

2.49 

2.01 

2.45 

1.83 

1.47 

1.14 

1.67 

0.85 

0.39 

1.62 


Update 


HCPCS' 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

xfxx 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


n 

N 

N 

N 

N 

N 

N 
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N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

(^ 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
O 
N 
N 
N 
O 
N 
N 
N 
N 
N 


92330 

92335 

92340 

92341 

92342 

92352 

92353 

92354 

92355 

92358 

92370 

92371 

92390 

92391 

92392 

92393 

92395 

92396 

92499 

92499 

92499 

92502 

92504 

92506 

92507 

92508 

92511 

92512 

92516 

92520 

92531 

92532 

92533 

92534 

92541 

92541 

92541 

92542 

92542 

92542 

92543 

92543 

92543 

92544 

92544 

92544 

92545 

92545 

92545 

92546 

92546 

92546 

92547 

92551 

92552 

92553 

92555 

92556 

92557 

92559 

92560 

92561 

92562 

92563 

92564 

92565 

92567 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


Status 


A 

A 

N 

N 

N 

A 

A 

A 

A 

A 

N 

A 

N 

N 

G 

G 

G 

G 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

B 

B 

B 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

A 

A 

A 

A 

A 

N 

N 

A 

A 

A 

A 

A 

A 


Descnption 


Fitting  of  artificial  eye 

Fitting  of  aitificial  eye 

Fitting  of  spectacles 

Fitting  of  spectacles 

Fitting  of  spectacles 

Special  spectacles  fitting  „ 

Special  spectacles  fitting  

Special  spectacles  fitting  „ 

Special  spectacles  fitting  

Eye  prosthesis  servce 

Repair  &  adjust  spectacles 

Repair  &  adjust  spectacles 

Supply  of  spectacles 

SupiJfy  of  contact  lenses  

Supply  of  low  vision  aids 

Supply  of  artificial  eye 

Supply  of  spectacles 

Supply  of  contact  lenses  . ..... 

Eye  servwe  or  procedure 

Eye  servce  or  procedure 

Eye  servk^e  or  procedure „.„ 

Ear  and  throat  examination  

Ear  mk;roscopy  examir^ation  . 

Speech  &  hearing  evaluation , ... 

SpeectVhearing  therapy 

Speech/hearing  therapy 

Nasoptiaryngoscopy  , 

Nasal  fuTKtion  studies 

Facial  nerve  functkm  test  .. 

Laryngeal  furx:tk)n  studies 

Spontaneous  nystagmus  study 

Positioful  nystagmus  study 

Caloric  vestibular  test  „.. 

Optokinetic  nystagmus  

Spontaneous  nystagmus  test  .. 
Spontaneous  nystagmus  test  .. 
Spontaneous  nystagmus  test  .. 

Positional  nystagmus  test .. 

Positk)nal  nystagmus  test ~ 

Positional  nystagmus  test 

Calonc  vestibular  test 

Catonc  vestitxjiar  test  

Calonc  vestitxjIar  test  

Optokinetk:  nystagmus  test  .... 
Optokinetic  nystagmus  test  .... 
Ofstokinetic  nystagmus  test  .... 

OsciHafing  tracking  test ... 

Oscillating  trackir>g  test ._. 

Oscillating  tracking  test _. 

Torskxi  swing  recording  

Torsion  swing  recording  

Torsion  swing  recording 

Supplemental  electncal  test 

Pure  Xone  hearing  test,  air 

Pure  tone  audkxnetry,  air 

Audiometry,  air  &  t»ne 

Speech  threshoU  audkxnetry  . 
Speech  audiometry,  complete 
Comprehensive  fiearing  test  ... 
Group  audiometric  testing  ...... 

Bekesy  audk>metry,  screen  

Bekesy  audwmetry,  diagnosis 

Loudness  baiance  test 

Tone  decay  hearing  test 

Sisi  hearing  test 

Stenger  test,  pure  tone 

Tympanometry  


Work 
RVUs  2 


'  ^;i  i^ui.'ienc  OPT  riCPCS  CopyrigM  1994  American  Medcal  Association. 

'  I  indirau's  RVUs  me  not  used  for  Medicare  paymer^t. 

>•  looicaiei  -uOMain  of  Praciice  Expense  RVUs  as  a  result  ol  OBRA  1993. 


1.08 
0.45 
#0.37 
#0.47 
#0  53 
0.37 
0.50 
0.00 
0.00 
0.00 
#0.32 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.51 
0.18 
0.86 
0.52 
026 
0.84 
0.55 
0.43 
0.76 
0.00 
0.00 
0.00 
0.00 
0.40 
0.40 
0.00 
0.33 
0.33 
0.00 
0.38 
0.38 
0.00 
0.26 
026 
0.00 
023 
023 
0.00 
029 
029 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Practrce 
expense 
RVUs  3 


1.13 
1.97 

.0.42 
0.53 
0.60 
0.30 
0.40 
8.44 
4.13 
0.92 
0.36 
0.59 
0.00 
0.00 
3.85 

11.96 
1.31 
2.19 
0.00 
0.00 
0.00 
1.12 
0.26 
0.52 
0.33 
0.18 
0.85 
0.47 
0.39 
0.53 
0.00 
0.00 
0.00 
0.00 
0.67 
0.45 
022 
0.61 
0.36 
025 
0.82 
0.42 
0.40 
0.47 
0.27 
0.20 
0.40 
0.20 
0.20 
0.53 
0.30 
023 
0.53 
0.00 
0.42 
0.63 
0.36 
0.54 
1.13 
0.00 
0.00 
0.68 
0.39 
0.36 
0.45 
0.38 
0.50 


Mal- 

practk^e 

RVUs 


0.09 

0.11 

0.00 

0.00 

0.00 

0.01 

0.01 

0.10 

0.01 

0.05 

0.00 

0.02 

0.00 

0.00 

0.02 

0.67 

0.10 

0.08 

0.00 

0.00 

0.00 

0.12 

0.02 

0.05 

0.03 

0.02 

0.09 

0.05 

0.04 

0.05 

0.00 

0.00 

0.00 

0.00 

0.07 

0.05 

0.02 

0.07 

0.04 

0.03 

0.09 

0.05 

0.04 

0.05 

0.03 

0.02 

0.04 

0.02 

0.02 

0.05 

0.03 

0.02 

0.06 

0.00 

0.04 

0.07 

0.04 

0.06 

0.13 

0.00 

0.00 

0.07 

0.04 

0.04 

0.05 

0.04 

0.06 


Total 


2.30 
2.53 
0.79 
1.00 
1.13 
0.68 
0.91 
8.54 
4.14 
0.97 
0.68 
0.61 
0.00 
0.00 
3.87 
12.63 
1.41 
227 
0.00 
0.00 
0.00 
2.75 
0.46 
1.43 
0.88 
0.46 
1.78 
1.07 
0.86 
1.34 
0.00 
0.00 
0.00 
0.00 
1.14 
0.90 
024 
1.01 
0.73 
0.28 
129 
0.85 
0.44 
0.78 
0.56 
0.22 
0.67 
0.45 
0.22 
0.87 
0.62 
025 
0.59 
0.00 
0.46 
0.70 
0.40 
0.60 
126 
0.00 
0.00 
0.75 
0.43 
0.40 
0.50 
0.42 
0.56 


Gk>bal 
period 
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XXX 
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XXX 
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XXX 
XXX 
XXX 
XXX 
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XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


update 
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N 
O 

o 
o 

N 
N 
N 
N 
N 

o 

N 

o 
o 
o 
o 
o 
o 

N 
N 
N 
N 
N 
N 
N 
N 

s 

N 
N 
N 

o 
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o 
o 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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N 

N 

N 

N 
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HCPCS ' 


MOO 


Statu3 


Description 


Wofk 
RVUs  2 


Practice 

expense 

RVUs  3 


Mal- 
practice 
RVUs 


Total 


Glot>al 
period 


Update 


92566 

92569 

9?57- 

92572 

92573 

92574 

92575 

92576 

92577 

92578 

92580 

92582 

92583 

92584 

92565 

92585 

92585 

92587 

92587 

92587 

92588 

92538 

92588 

92589 

92590 

92591 

92592 

92593 

92594 

92595 

92596 

92599 

92599 

92599 

92350 

92953 

92960 

92970 

92971 

92975 

92977 

92980 

92981 

92982 

92984 

92986 

92990 

92992 

92993 

92995 

92996 

93000 

93005 

93010 

93012 

93014 

93015 

93016 

93017 

93018 

93024 

93024 

9X24 

93040 

93041 

93042 

93201 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


I  26 
TC 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

N 

N 

N 

N 

N 

A 

C 

C 

c 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Acoustic  reflex  testing 

Acoustic  reflex  decay  test 

Filtered  speech  hearing  test  .. 
Staggered  spondaic  word  lest 

Lombard  test 

Swir^ging  story  test  

Sensorineural  acuity  test  ....... 

Synthetic  sente>Tce  test  .. 

Ste.-sger  test,  speech 

Delayed  auditory  feedback  

Eleclrodermal  audiomolry  

Conditioning  play  audiometry 

Select  picture  audiometry  

Electrocochleography  

Brainstem  evoKed  audiometry 
Brainstem  evoked  audiometry 
Brair^tem  evoked  audiometry 

Evoked  auditory  test 

Evoked  auditory  test  . — . 

Evoked  auditory  test .. 

Evoked  auditory  test  ...i._ 

Evoked  auditory  test  

Evoked  auditory  test  

Auditory  hjnction  test{s) 

Heanng  aid  exam,  one  ear  ... 
Hearing  aid  exam,  both  ears 
Hearing  aid  check,  one  ear  .. 
Heanng  akl  check,  twth  ears 
Electro  heanng  aid  test,  orw 
Electro  hearing  afd  test.  tx>th 

Ear  protector  evaluation  

ENT  procedure/service  

ENT  procedura'service 

ENT  procodure/seaice  

Heanlung  resuscitation  (cpr) 
Temporary  external  pacing  ... 

Heart  electroconversioii 

Ca'dioassist.  internal  

Cardioassist.  external  

Dissolve  ck)t.  heart  vessel  .... 
Dissolve  clot,  heart  vessel  .... 

Insert  intracoronary  stent 

Insert  intracororiary  stent 

Coronary  artery  diiabon  

Coronary  artery  dilation  

Revision  of  aortic  valve  .„ 

Revision  of  pulmonary  valve  . 
Revision  of  hea-il  chamlier  . 
Revision  of  heart  chamtier  ... 

Coronary  atherectomy  

Cotonary  atherectomy  

Electrocardiogram,  complete 
Electrocardiogram,  tracing  ... 

Electrocardiogram  report  

TrcPismission  of  ecg 

Report  on  transmitted  ecg  ... 
Cardiovascular  stress  test  ... 
Cardiovascular  stress  test  ... 
Cardiovascular  stress  test  ... 
Cardiovascular  stress  test  ... 
Cardiac  drug  stress  test  ...... 

Cardiac  drug  stress  test  

Cardiac  drug  stress  test 

Rhythm  ECG  with  report  

Rh>ihm  ECG,  tracing 

Rh'ylhm  ECG.  report 

Pfionocardiogram  &  ECG  lead 


A,!  runieic  OPT  HCPCS  CoOy'ig-(  "iSS^l  Arr^fncar;  Meacal  Ass.Xiat-on 
•  l»-.Oicales  RVUs  are  no"  >-Eoa  tw  Mdrt^care  oaymcm. 
•  •  tnthcVes  rMijCtion  oi  ?'»;!■(,«  E  'oe"S<!  P'«  U»  as  a  "W«jit  o!  dB«A  1993. 


0.00 

coo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.50 
0.50 
0.00 
0.13 
0.13 
0.00 
0.36 
0.36 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
3.80 
023 
2.25 
3.52 
1.77 
7.25 
0.00 
14.84 
4.17 
10.98 
2.97 
20.34 
16.22 
0.00 
0.00 
12.09 
3.26 
0.17 
0.00 
0.17 
0.00 
0.52 
0.75 
0.45 
0.00 
0.30 
1.17 
1.17 
0.00 
0.16 
0.00 
0.16 
.   0.42 


0.36 
0.39 
0.37 
0.08 
0.33 
1.16 
0.29 
0.42 
0.68 
0.52 
0.64 
0.59 
0.85 
2.36 
3.25 
1.49 
1.76 
1.35 
0.11 
1.24 
1.70 
0.30 
1.40 
0.51 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.55 
0.00 
0.00 
0.00 
2.27 
•1.11 
1.83 
3.47 
1.11 
5.71 
7.68 
16.41 
•5.51 

•14.05 

•4.32 

12.04 

9.59 

0.00 

0.00 

•15.47 
•4.48 
0.59 
0.43 
0.16 
2.25 
0.40 
2.37 
0.39 
1.60 
0.38 
•2.56 
•1.49 
1.07 
0.26 
0.14 
0.12 
1.03 


0.04 

0.04 

0.04 

0.01 

0.04 

0.09 

0.03 

0.05 

0.08 

0.05 

0.07 

0.07 

0.09 

0.25 

0.31 

014 

0.17 

0.13 

0.01 

0.12 

0.16 

0.02 

0.14 

0.05 

0.00 

0.00 

O.OO 

0.00 

0.00 

0.00 

0.06 

0.00 

0.00 

0.00 

0.17 

0.15 

0.16 

0.41 

0.06 

0.42 

0.54 

1.22 

0.44 

1.22 

0.44 

0.90 

0.71 

0.00 

0.00 

1.22 

0.44 

0.04 

0.03 

0.01 

0.22 

0.05 

0.18 

0.03 

0.12 

0.03 

0.23 

0.14 

0.09 

0.02 

0-01 

0.01 

0.09 


0.40 
0.43 
0.41 
0.09 
0.37 
1.25 
0.32 
0.47 
0.76 
0.57 
0.71 
0.76 
0.94 
2.61 
4.06 
2.13 
1.93 
1.61 
0.25 
1.36 
2.22 
0.68 
1.54 
0.57 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
C.&2 
O.&O 
0.00 
0.00 
6.24 
1.49 
4.29 
7.40 
2.96 
13.38 
8.22 
32.47 
10.12 
26.25 
7.73 
33.28 
26.52 
0.00 
0.00 
28.78 
8.18 
0.80 
0.46 
0.34 
2.47 
0.97 
3.30 
0.87 
1.72 
0.71 
3.96 
2.80 
1.16 
0.44 
0.15 
0.29 
1.54 


XXX 
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zzz 
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zzz 
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zzz 
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xxx 
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xxx 
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xxx 
xxx 
xxx 
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HCPCS ' 


MOD 


93202 

93204 

93265 

93208 

93209 

93210 

93210 

26 

93210 

TC 

93220 

93221 

93222 

93224 

93225 



93226 

93227 

93230 

93231 

93232 

93233 

93235 

93236 

93237 

93355 

93255 

26 

93255 

TC 

93268 

93268 

26 

93268 

TC 

93270 

93271 

93272 

93278 

93278 

26 

93278 

TC 

93307 

93307 

26 

93307 

TC 

93308: 

93308 

26 

93308 

TC 

93312 

93312 

26 

93312 

TC 

93313 

93314^ 

93314 

26 

93314 

TC 

93320 

93320 

26 

93320 

TC 

93-321  r 

93321 

26 

93321 

TC 

93325 

93325 

26 

933251 

■TC 

93330 

933S0 

26 

93350 

TC 

93501 

93501 

26 

93S01 

TC 

93503' 

93505 

93505 

26 

93605 

iTC 

93510  „ 1 

Status 


A 

-A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

D 

D 

A 

H 

H 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descriptioh 


Phonocard<ogram  &  ECG  lead 
Phonocarcfiogram  &  ECG  4ead 
Special  phoiTOcardiogram  ........ 

Special  phorwcardiogram  

Special  phonocardiogram  ........ 

intracardiac  phonocardiogram  . 
Intracardiac  piionocardksgram  . 
Irrt.racardiac  phonoccirdK>gram  . 

Vectorcardiogram 

Vectorcardiog.-am  tracing 

Vectorcardiogram  report 

ECG  monitor/report  24  hrs  

ECG  monitor/record,  24  hrs  .... 

ECG  monitor/report,  24  hrs  

ECG  monitor/review.  24  hrs  .... 

ECG  monitor/report,  24  hrs  

EXG  monitor/rBcord.  24  hrs 

ECG  rTX)nitor/rBport,  24  hrs 

ECG  monitor/review.  24  hrs  .... 

ECG  monitor/report,  24  hrs  

ECG  rrrenitor/repoft  24  hrs  

ECG  monitor/review,  24  hrs  .^ 

Apexcardiography  •,',-.  ■:. 

Apexcard-ography       ,,,„-,:..'...;.. 

Apexcardiography 

ECG  record/review  

ECG  recordr'review 

ECG  recorcVreviaw 

ECG  recordirtg  

ECG/monitoring  and  analysis  ... 

ECG/review,  interpret  only „ 

ECG/signal  averaged ; 

ECG.'signai-avsraged 

ECG/signal-averaged 

Echo  exam  of  heart „. 

Echo  exam  of  heart 

Echo  exam  of  heart 

Echo  exam  of  heart „ „ 

Echo  exam  of  tieart 
Echo  exam  of  heart 
Echo  exam  of  heart 
Echo  exam  of  heart 
Echo  exam  of  heart 
Echo  exam  of  heart 
Echo  exam  of  heart 
Echo  exam  of  heart 
Echo  exam  of  heart 
Doppler  echo  exam, 
Doppler  echo  exam,  heart 
Doppler  echo  exam,  heart 
Dojsisler  echo  exam,  h^vt 
Doppler  echo  exam,  heart 
Doppler  echo  exam,  heart 

Doppler  cokir  flow 

Doppler  color  ftow  .. 

Doppler  colof  flow 

Echo  exam  cf  heart 

Echo  exam  of  heart  

Echo  exam  of  heari 

Right  heart  cattietenzation 
Right  heart  cattieterization 
Right  heart  catheterization 
Insert/place  heart  cattieter  , 

Biopsy  of  heart  lining 

Biopsy  of  heart  lining 

Biopsy  of  heart  fining .. 

Left  heart  catheterization  _. 


Wortc 
RVUs^ 


,  heart 


0.00 
0.42 
0.46 
0.00 
0-46 
0-92 
0.92 
0.00 
0.26 
0.00 
0.26 
0.52 
0.00 
0.00 
0.52 
0.52 

aoo 

0.00 

0.52 

0.45 

0.00 

0A5 

0.00 

0.00 

0.00 

0.52 

0.00 

0.00 

0-00 

0.00 

0.52 

a35 

0.35 

0.00 

0.78 

0.78 

0.00 

0.53 

0.53 

0.00 

1.57 

1.57 

0.00 

0.95 

0.95 

0.95 

0.00 

0.38 

0.38 

0.00 

0.15 

0.15 

aoo 

0.07 
0St7 
0.00 
0.78 
0.78 
0.00 
3.02 
3.02 
OM 
2.43 
4.56 
4.56 
DM 
4.33 


Practice 
expense 
RVUs  3 


0.75 
0.28 
0.88 
0.33 
0.55 
1.73 
0.82 
0.91 
•0.93 
0-58 
•0-35 
•3-95 
1.18 
2.08 
•0-69 
•4.32 
1.45 
2.07 
•0.80 
•3.17 
2.50 
•0.67 
0.00 
0.00 
0.00 
3.83 
0.00 
0.00 
1.18 
2.25 
0.40 
'1.65 
•0.55 
1.10 
•4-68 
•1.00 
3.68 
253 
0.68 
1.85 
4.95 
1.35 
3.60 
0.67 
4.27 
0.67 
3.60 
•2.16 
*a53 
1.63 
•1.28 
•0.22 
1.06 
2.80 
0.04 
2.76 
•3.63 
•1.95 
1.68 
19.72 
3.61 
16-11 
2.37 
4.92 
3.03 
1J9 
38.28 


Mal- 
practice 
RVUs 


0.07 

0.02 

0.07 

0.03 

0.04 

0-13 

0-06 

0-07 

0-07 

0-04 

0.03 

0.31 

0.09 

0.16 

0.06 

0.34 

0.11 

0.15 

0.08 

0.23 

017 

0.06 

0.00 

0.00 

0.00 

0.36 

0.00 

0.00 

0.09 

0.22 

0.05 

0.18 

0.06 

0.12 

0.36 

0.09 

0.27 

0.19 

0.05 

0.14 

0.45 

0.12 

0.33 

0.06 

0.39 

0.06 

0.33 

ai8 

0.05 
0.13 
0.11 
0.02 
0.09 
0.25 
0.01 
0.24 
0.24 
0.10 
0.14 
1.54 
0.34 
1.20 
a36 
0.46 
0.28 
0.18 
2.86 


Total 


0.82 

0.72 

1.41 

0.36 

1.05 

2.78 

1.80 

0.98 

1.26 

0.62 

0.64 

4-78 

1.27 

2.24 

1.27 

5.18 

156 

2.22 

1.40 

3.85 

2.67 

1.18 

0.00 

0.00 

0.00 

4.71 

0.00 

0.00 

1.27 

2.47 

0.97 

2.18 

0.96 

1.22 

5.82 

1.87 

3.95 

3.25 

1.26 

1.99 

6.97 

3.04 

3.93 

1.68 

5.61 

1.68 

3.93 

2.72 

0.96 

1.76 

1.54 

0.39 

1.15 

3.12 

0.12 

3.0C 

4.65 

2.83 

1.82 

24.28 
6.97 

17.31 
5.16 
9.94 
7.87 
2.07 

45.47  I 


Global 
period 
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000  In 
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N 
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N 

H 

H 
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N 
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N 

N 

N 

N 

N 

N 

N 
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Addendum  B.— Relative  Value 


HCPCS 


93510 

93510 

93511 

93511 

93511 

93514 

93514 

93514 

93524 

93524 

93524 

93526 

93526 

93526 

93527 

93527 

93527 

93528 

93528 

93528 

93529 

93529 

93529 

93536 

93539 

93540 

93541 

93542 

93543 

93544 

93545 

93655 

93555 

93555 

93556 

93556 

93556 

93561 

93561 

93561 

93562 

93562 

93562 

93600 

93600 

93600 

93602 

93602 

93602 

93603 

93603 

93603 

93607 

93607 

93607 

93609 

93609 

93609 

93610 

93610 

93610 

93612 

93612 

93612 

93615 

93615 

93615 
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26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 

26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


25 
TC 
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A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
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A 
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A 
A 
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A 
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A 
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A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Descripl  mi 


Left  heart  catheterization 
Left  heart  catheterization 
Left  heart  catheterization 
Left  heart  catheterization 
Left  heart  catheterization 
Left  heart  catheterization 
Left  heart  catheterization 
Left  heart  catheterization 
Left  heart  catheterization 
Left  heart  catheterization 
Left  heart  catheterization 
Rt  &  Lt  heart  catheters  ... 
Rt  &  Lt  heart  catheters  ... 
Rt  &  Lt  heart  catheters  ... 
Rt  &  Lt  heart  catheters  ... 
Rt  4  Lt  heart  catheters  ... 
Rt  &  Lt  heart  catheters  ... 
Rt  &  Lt  heart  catheters  ... 
Rt  &  Lt  heart  catheters  ... 
Rt  &  Lt  heart  catheters  ... 
Rt,  Lt  heart  catheterization 
Rt,  Lt  heart  catheterization 
Rt.  Lt  heart  catheterization 
Insert  circulation  assist  . 
Injection,  cardiac  cath  ... 
Injection,  cardiac  cath  ... 
Injection  for  lur>g  angiograr  i 
Injection  for  heart  x-rays 
Injection  for  heart  x-rays 
Injection  for  aortography 
Injection  for  coronary  xrayj 
Imaging,  cardiac  cath  ... 
Imaging,  cardiac  cath  ... 
Imaging,  cardiac  cath  ... 
Imaging,  cardiac  cath  ... 
Imaging,  cardiac  cath  ... 
Imaging,  cardiac  cath  .. 
Cardiac  output  measuremdht 
Cardiac  output  measuremort 
Cardiac  output  measurement 
Cardiac  output  measuremoit 
Cardiac  output  measuremant 
Cardiac  output  measurem^t 
Burxlle  of  His  recording 
Bundle  of  His  recording 
Bundle  of  His  recording 

Intra-atrial  recording 

Intra-atrial  recording 

Intra-atrial  recording 

Right  ventricular  recording 
Right  ventricular  recording  ... 
Right  ventricular  recording  ... 
Right  ventricular  recording  .., 
Right  ventricular  recording  ... 
Right  ventricular  recording 
Mapping  of  tachycardia 
Mapping  of  tachycardia 
Mapping  of  tachycardia 

Intra-atrial  pacing  

Intra-atrial  pacing  

Intra-atrial  pacing  

Intraventricular  pacing  . 
Intraventricular  pacing  . 
Intraventricular  pacing  .. 
Esophageal  recording  .. 
Esophageal  recording  .. 
Esophageal  recording  .. 
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Work 
RVUs  2 


4.33 
0.00 
5.03 
5.03 
0.00 
7.05 
7.05 
0.00 
6.95 
6.95 
0.00" 
5.99 
5.99 
0.00 
7.28 
7.28 
0.00 
9.00 
9.00 
O.OO 
4.80 
4.80 
0.00 
4.85 
0.29 
0.43 
029 
0.29 
0.29 
0.29 
0.29 
0.81 
0.81 
0.00 
0.83 
0.83 
0.00 
1.15 
1.15 
0.00 
0.37- 
0.37 
0.00 
2.12 
2.12 
0.00 
2.12 
2.12 
0.00 
2.12 
2.12 
0.00 
326 
3.26 
0.00 
10.07 
10.07 
0.00 
3.02 
3.02 
0.00 
3.02 
3.02 
0.00 
0.99 
0.99 
0.00 


Practice 

expense 

RVUs  3 


3.06 

35.22 

36.91 

2.62 

34.29 

38.84 

4.55 

34.29 

49.45 

4.65 

44.80 

51.48 

5.45 

46.03 

51.94 

7.14 

44.80 

49.23 

4.43 

44.80 

47.73 

2.93 

44.80 

•6.38 

•1.46 

•1.46 

•1.18 

•1.18 

•0.88 

•0.87 

•1.77 

6.25 

027 

5.98 

9.88 

0.45 

9.43 

125 

0.75 

0.50 

•0.76 

•0.46 

0.30 

•4.57 

•2.71 

1.86 

2.83 

1.77 

1.06 

3.79 

2.19 

1.60 

3.63 

221 

1.42 

6.43 

3.84 

2.59 

3.60 

2.31 

1.29 

3.88 

2.34 

1.54 

0.65 

0.35 

0.30 


Mal- 
practice 
RVUs 


0.23 
2.63 
2.76 
0.20 
2.56 
2.94 
0.38 
2.56 
3.69 
0.34 
3.35 
3.83 
0.39 
3.44 
3.85 
0.50 
3.35 
3.68 
0.33 
3.35 
3.57 
0.22 
3.35 
0.71 
0.20 
020 
0.16 
0.16 
0.11 
0.11 
0.24 
0.42 
0.04 
0.38 
0.65 
0.07 
0.58 
0.16 
0.09 
0.07 
0.10 
0.06 
0.04 
0.38 
0.24 
0.14 
0.22 
0.14 
0.08 
0.28 
0.16 
0.12 
0.28 
0.17 
0.11 
0.47 
0.28 
0.19 
027 
0.17 
0.10 
0.29 
0.17 
0.12 
0.04 
0.02 
0.02 


Total 


7.62 

37.85 

44.70 

7.85 

36.85 

48.83 

11.98 

36.85 

60.09 

11.94 

48.15 

61.30 

11.83 

49.47 

63.07 

14.92 

48.15 

61.91 

13.76 

48.15 

56.10 

7.95 

48.15 

11.94 

1.95 

2.09 

1.63 

1.63 

1.28 

1.27 

2.30 

7.48 

1.12 

6.36 

11.36 

1.35 

10.01 

2.56 

1.99 

0.57 

1.23 

0.89 

0.34 

7.07 

5.07 

2.00 

5.17 

4.03 

1.14 

6.19 

4.47 

1.72 

7.17 

5.64 

1.53 

16.97 

14.19 

2.78 

6.89 

5.50 

1.39 

7.19 

5.53 

1.66 

-  1.68 

1.36 

0.32 


G\oba\ 
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000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
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000 
000 
000 
000 
000 
000 
000 
000 
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000 
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000 
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000 
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Update 


N 
N 
N 
N 
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s 
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N 
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N 
N 
N 
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Addendum  a— Relative  Value  Unr-s  (RVUs)  and  Related  Information— Continued 


HCPCS ' 


93616 
93S16 
93616 
93618 
93618 
93618 
93619 
93619 
93619 
93620 
93620 
93620 
93621 
93621 
93621 
93622 
93622 
93622 
93623 
93623 
93623 
93624 
93624 
93624 
93631 
93631 
93631 
93640 
93640 
93640 
93641 
93541 
93641 
93642 
93642 
93642 
93650 
93651 
93652 
93660 
93660 
93660 
93720 
93721 
93722 
93724 
93724 
93724 
93731 
93731 
93731 
93732 
93732 
93732 
93733 
93733 
93733 
93734 
93734 
93734 
93735 
93735 
93735 
93736 
93736 
93736 
S3737 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
C 
C 
A 
C 
C 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
-A 
A 
A 
A 
A 
A 


Description 


Es6phageal  recording 

Esophageal  recorcSng 

Esophageal  recording 

Heart  rhythm  pacing  .... 

Heart  rhythm  pacing  . 

Heart  rhythm  pacing  

Electrophysiology  evaluation  

Electrophysiology  evaluation  

Electrophysiology  evaluation  

Electrophysiology  evaluation  

Electrophysiology  evaluation  

Electrophysiology  evaluation  ..... 

Electrophysiotogy  evaluabon  

Electrophysiology  evaluation  

Electrophysiology  evaluation  

Electrophysiology  evaluation  

Electrophysiology  evaluation  „... 

Electrophysiology  evaluation  

stimulation,  pacing  heart  ,. 

stimulation,  pacing  heart 

Stimulation,  pacing  heart 

Electrophysiologic  study  

Electrophysiologic  study  ...... 

Electrophysiologic  study  

Heart  pacing,  mapping  .. 

Heart  pacing,  nwpping  „„ 

Heart  pacing,  mapping  _„ 

Evaluation  heart  device  

Evaluation  tieart  device  _.... 

Evaluation  heart  device 

Electrophysiology  evaluation  

Electrophysiology  evaluation  

Electrophysiology  evaluation  

Electrophysiology  evaluation  . 

Electrophysiology  evaluation  _... 

Electrophysiology  evaluation  

Ablate  heart  dysrhythm  focus  .... 
Ablate  heart  dysrhythm  focus  .... 
Ablate  heart  dysrhythm  focus  .... 

Tilt  tat)le  evaluation _....^.__. 

Tilt  table  evaluation . 

Tilt  table  evaluation 

Total  ttody  plethysmography  

Plethysmography  tracing  

Plethysnx)graphy  report 

Ana^ze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system  ....... 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system  ... 

Analyze  pacemaker  system  . .. 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Telephone  analysis,  pacemaker 
Telephone  analysis,  pacemaker 
Telephone  analysis,  pacemaker 
Analyze  pacemaker  system  ....;.. 
Analyze  pacemaker  system  ....... 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Telephone  analysis,  pacemaker 
Telephone  analysis,  pacemaker 
Telephone  analysis,  pacemaker 
Analyze  cardic'dsfibnllator 


■  Alt  nurrwric  CPT  HCPCS  CopyrigW  1994  Afnencan  Mednal  Associabo". 

'  t  Indicates  RVUs  are  not  used  tor  Medh:.ir8  payment. 

'  *  Indicates  r«duclioo  ol  r'ractice  Expcnsf  PVUs  as  a  re&Ut  of  OBRA  1993. 


Woik 
RVUs  2 


1.49 
1.49 
0.00 
4.26 
426 
0.00 
7.32 
7.32 
COO 
11.59 
11.59 
0.00 
0.00 
12.66 
0.00 
0.00 
12.74 
0.00 
0.00 
2.85 
0.00 
4.81 
4.81 
0.00 
7.80 
7.60 
0.00 
3.52 
3.52 
0.00 
5.93 
5.93 
0.00 
4.88 
4.89 
0.00 
10.51 
16.25 
17.68 
0.00 
1.89 
0.00 
0.17 
0.00 
0.17 
4.89 
4.89 
0.00 
0.45 
0.45 
0.00 
0.92 
0.92 
0.00 
0.17 
0.17 
0.00 
0.38 
0.38 
0.00 
0.74 
0.74 
0.00 
0.15 
0.15 
0.00 
0.45 


Practk^e 

expense 
RVUs  3 


1.66 
1.36 
0.30 

•924 

•5.46 

3.78 

•16.92 

•9.58 
7.34 

22.07 

13.53 
8.54 
0.00 

14.94 
0.00 
0.00 

14.74 
0.00 
0.00 
2.76 
0.00 
4.88 
2.99 
1.69 

11.62 

576 

5.86 

•12.66 

•5.82 

6.84 

•13.85 

•7.01 

6.84 

•13.33 

*63»9 

6.84 

•14.17 

17.83 

17.83 
0.00 
1.44 
0.00 

•0.91 
0.67 

•024 
6.66 
2.88 
3.78 
0.79 
0.32 
0.47 
0.91 
0.42 
0.49 

•0.91 

•0.22 
0.69 
0.84 
0.31 
0.33 
0.85 
0.43 
0.42 

•0.82 

•0.22 
0.60 
0.74 


Mal- 

practk» 

RVUs 


0.10 

o.oe 

0.02 
0.72 
0.44 
028 
1.40 
0.86 
0.54 
1.55 
0.95 
0.60 
0.00 
1.11 
0.00 
0.00 
1.07 
0.00 
0.00 
020 
0.00 
0.36 
021 
0.14 
1.37 
0.67 
0.70 
1.09 
0.61 
0.48 
1;09 
0.61 
0.48 
1.09 
0.61 
0.48 
1.34 
1.34 
1.34 
0.00 
0.17 
0.00 
0.10 
0.07 
0.03 
0.50 
0.22 
0.28 
a07 
0.03 
0.04 
0.08 
0.04 
0.04 
0.08 
0.02 
0.06 
0.06 
0.03 
0.03 
0.08 
0.04 
0.04 
0.09 
0.03 
0.06 
0.06 


Total 


3.25 

2.93 

0.32 

14.22 

10.16 

4.06 

25.64 

17.76 

7.88 

3521 

26.07 

9.14 

0.00 

28.71 

0.00 

0.00 

28.55 

0.00 

0.00 

5.83 

0.00 

10.04 

8.01 

2.03 

20.59 

14.03 

6.56 

17.27 

9.95 

7.32 

20.87 

13.55 

7.32 

19.31 

11.99 

7.32 

26.02 

35.42 

36.85 

0.00 

3.50 

0.00 

1.18 

0.74 

0.44 

12.05 

7.99 

4.06 

1.31 

0.80 

0.51 

1.91 

1.38 

0.53 

1.16 

0.41 

0.75 

1.08 

0.72 

0.36 

1.67 

1.21 

0.46 

1.06 

0.40 

0.66 

125 


Global 
period 


Update 
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000 
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000 
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000 
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XXX 

XXX 
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Addendum  B.— Relative  Value  I  nits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


mod 


93737 

93737 

93738 

93738 

9(3738 

93740 

93740 

93740 

93760 

93762 

93770 

93770 

93770 

93784 

93786 

93788 

93790 

93797 

93798 

93799 

93799 

93799 

93875 

93875 

93875 

93880 

93880 

93880 

93882 

93882 

93882 

93886 

93886 

93886 

93888 

93888 

93888 

93922 

93922 

93922 

93923 

93923 

93923 

93924 

93924 

93924 

93925 

93925 

93925 

93926 

93926 

93926 

93930 

93930 

93930 

93931 

93931 

93931 

93965 

93965 

93965 

93970 

93970 

93970 

93971 

93971 

93971 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

N 

N 

A 

A 

A 

N 

N 

N 

N 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descriptor 


26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

Analyze  cardio/defibrillator 
Analyze  cardio/deritmllator 
Analyze  cardio/ciefibrillator 
Analyze  cardkydefHorillator 
Analyze  cardio/defibrillator 
Temperature  gradient  studies 
Temperature  gradient  studiei 
Temperature  gradient  studies 

Cephalic  ttiOTTiogram  

Peripheral  thermogram 

Measure  venous  pressure  . 
Measure  venous  pressure  . 
Measure  venous  pressure  . 
Ambulatory  BP  monitoring  . 
Ambulatory  BP  recording  ... 

Ambulatory  BP  analysis 

Review/report  BP  recording 

Cardiac  rehab  

Cardiac  rehab/monitor  

Cardiovascular  procedure  .. 
Cardiovascular  procedure  .. 
Cardiovascular  procedure  .. 

Extracranial  study  

Extracranial  study  

Extracranial  study  

Extracranial  study 

Extracranial  study  

Extracranial  study  

Extracranial  study  

Extracranial  study  

Extracranial  study  

Intracranial  study  

Intracranial  study  

Intracranial  study  

Intracranial  study  

Intracranial  study  

Intracranial  study  

Extremity  study 

Extremity  study  , 

Extremity  study  

Extremity  study , 

Extremity  study  „,. 

Extremity  study  .: 

Extremity  study  

Extremity  study  

Extremity  study  

Lower  extremity  study 

Lower  extremity  study 

Lower  extremity  study 

Lower  extremity  study 

Lower  extremity  study 

Lower  extremity  study 

Upper  extremity  study 

Upper  extremity  study 

Upper  extremity  study 

Upper  extremity  study 

Upper  extremity  study 

Upper  extremity  study 

Ex^mity  study  

Extremity  study  

Extremity  study  

Extremity  study 

Extremity  study  

Extremity  study  

Extremity  study  „ 

Extremity  study  

Extremity  study  


'  M  numa>lc  OPT  HCPCS  CopyiigM  1994  Amarican  r^edcal  Association. 

2  f  IntfcalM  RVUt  ara  not  ut«d  tor  Madicare  paytnant. 

3  *  mdicalas  raduction  of  Practica  Expensa  RVUs  as  a  resdt  o<  OBRA  1993 
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Work 
RVUs  2 


0.45 

0.00 

0.92 

0.92 

0.00 

0.16 

0.16 

0.00 

0.00 

0.00 

0.16 

0.1G 

0.00 

0.00 

0.00 

0.00 

0.00 

0.18 

028 

0.00 

0.00 

0.00 

0.22 

0.22 

0.00 

0;60 

0.60 

0.00 

0.40 

0.40 

0.00 

0.94 

0.94 

0.00 

0.62 

0.62 

0.00 

0.25 

0.25 

0.00 

0.45 

0.45 

0.00 

0.50 

0.50 

0.00 

0.58 

0.58 

0.00 

0.39 

0.39 

0.00 

0.46 

0.46 

0.00 

0.31 

0.31 

0.00 

0.35 

0.35 

0.00 

0.68 

0.68 

0.00 

0.45 

0.45 

0.00 


Practice 

expense 

RVUs  3 


Mal- 
practice 
RVUs 


0.27 

0.47 

0.88 

0.39 

0.49 

0.45 

0.30 

0.15 

0.00 

0.00 

0.20 

0.17 

0.03 

0.00 

0.00 

0.00 

0.00 

0.30 

0.47 

0.00 

0.00 

0.00 

•1.44 

•0.39 

1.05 

3.94 

0.39 

3.55 

2.62 

0.26 

2.36 

4.44 

0.42 

4.02 

2.96 

0.28 

2.68 

•1.39 

•0.29 

1.10 

♦2.63 

•0.55 

2.08 

•2.85 

•0.59 

2.26 

3.96 

0.39 

3.57 

2.64 

0.26 

2.38 

4.18 

0.39 

3.79 

2.78 

0.26 

2.52 

•1.49 

•0.45 

1.04 

4.33 

0.40 

3.93 

2.89 

0.27 

2.62  1 


0.02 

0.04 

0.07 

0.03 

0.04 

0.04 

0.03 

0.01 

0.00 

0.00 

0.02 

0.02 

0.00 

0.00 

0.00 

0.00 

0.00 

0.02 

0.04 

0.00 

0.00 

0.00 

0.18 

0.06 

0.12 

0.44 

0.04 

0.40 

0.29 

0.03 

0.26 

0.50 

0.05 

0.45 

0.34 

0.03 

0.31 

0.19 

0.05 

0.14 

0.35 

0.09 

0.26 

0.39 

0.10 

0.29 

0.44 

0.04 

0.40 

0.30 

0.03 

0.27 

0.47 

0.05 

0.42 

0.31 

0.03 

0.28 

0.19 

0.06 

0.13 

0.51 

0.05 

0.46 

0.34 

0.03 

0.31 


Total 


0.74 

0.51 

1.87 

1.34 

0.53 

0.65 

0.49 

0.16 

0.00 

0.00 

0.38 

0.35 

0.03 

0.00 

0.00 

0.00 

0.00 

0.50 

0.79 

0.00 

0.00 

0.00 

1.84 

0.67 

1.17 

4.98 

1.03 

3.95 

3.31 

0.69 

l62 

5.88 

1.41 

4.47 

3.92 

0.93 

2.99 

1.83 

0.59 

1.24 

3.43 

1.09 

2.34 

3.74 

1.19 

2.55 

4.98 

1.01 

3.97 

3.33 

a68 

2.65 

5.11 

0.90 

4.21 

3.40 

0.60 

2.80 

2.03 

0.86 

1.17 

5.52 

1.13 

4.39 

3.68 

0.75 

2.93 
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HCPCS' 


MOD 


93975 

93975 

93975 

93976 

93976 

93976 

93978 

93978 

93978 

93979 

93979 

93979 

93980 

93980 

93980 

93981 

93981 

93981 

93990 

93990 

93990 

94010 

94010 

94010 

94060 

94060 

94060 

94070 

94070 

94070 

94150 

94150 

94150 

94160 

94160 

94160 

94200 

94200 

94200 

94240 

94240 

94240 

94250 

94250 

94250 

94260 

94260 

94260 

94350 

94350 

94350 

94360 

94360 

94360 

94370 

94370 

94370 

94375 

94375 

94375 

94400 

94400 

94400 

94450 

94450 

94450 

94620 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


,26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
lA 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A- 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Vascular  study 
Vascular  study 
Vascular  study 
Vascular  study 

Vascular  study ...'. 

Vascular  study  

Vascular  study 

Vascular  study  i..„. 

Vascular  study  .... ...„ ...._.. 

Vascular  study  „„ 

Vascular  study . . .. 

Vascular  study „.. 

Penile  vascular  study _ 

Penile  vascular  study 

Penile  vascular  study 

Penile  vascular  study 

Penile  vascular  study , 

Penile  vascular  study  ..~ 

Doppler  flow  testing 

Dojapler  flow  testing  , 

Doppler  flow  testing 

Breathing  capacity  test 

Breathing  capacity  test 

Breathing  capacity  test 

Evaluation  of  wheezing , 

Evaluation  of  wheezing 

Evaluation  of  wheezing 

Evaluation  of  wheezing 

Evaluation  of  wheezing 

Evaluation  of  wheezing ..u. 

Vital  capacity  test .......; 

Vital  capacity  test 

Vital  capacity  test ...... 

Vital  capacity  screening  ..^........ 

Vital  capacity  screening  

Vital  capacity  screening  

Lung  function  test  (MBCMW)  . 
Lung  function  test  (MBC/MVV)  . 
Lung  function  test  (MBC/MVV)  . 

Residual  lung  capacity 

Residual  lung  capacity 

Residual  lung  capacity 

Expired  gas  collection 

Expired  gas  collection 

Expired  gas  collection 

Thoracic  gas  volume  «... 

Thoracic  gas  volume  

Thoracic  gas  volume  

Lung  nitrogen  washout  curve  ... 
Lung  nitrogen  washout  curve  ... 
Lung  nitrogen  washout  curve  ... 

Measure  airflow  resistance 

Measure  airflow  resistance  

Measure  airflow  resistance 

Breath  airway  closing  volume  ... 
Breath  airway  closing  volume  ... 
Breath  airway  closing  volume  ... 
Respiratory  flow  volume  loop  ... 
Respiratory  flow  volume  loop  ... 
Respiratory  flow  volume  loop  ... 
C02  breathing  response  curve 
C02  breathing  response  curve 
C02  breathing  response  curve  . 

Hypoxia  response  curve  , 

Hypoxia  response  cun/e 

Hypoxia  response  curve 

Pulmonary  stress  testing  


Work 
RVUs  2 


<  All    umeric  CPT  HCPCS  Copynghl  1994  Amencan  NtoOcal  Association. 

'  •  Inoicates  RVUs  are  not  used  for  Medicare  payment. 

'  Indicates  reductioro(PraaicoE«oense  RVUs  as  a  result  o«OBflA  1993. 


1.80 

1.80 

0.00 

1.21 

1.21 

0.00 

0.65 

0.65 

0.00 

0.44 

0.44 

0.00 

1.82 

1.82 

0.00 

0.64 

0.64 

0.00 

0.25 

0.25 

0.00 

0.17 

0.17 

0.00 

0.31 

0.31 

0.00 

0.60 

0,60 

0.00 

0.11 

0.11 

0.00 

0.18 

0.18 

0.00 

0.11 

0.11 

0.00 

0.26 

0.26 

0.00 

0.11 

0.11 

0.00 

0.13 

0.13 

0.00 

0.26 

026 

0.00 

0.26 

0.26 

0.00 

0.26 

0.26 

0.00 

0.31 

0.31 

0.00 

0.40 

0.40 

0.00 

0.40 

0.40 

0.00 

0.88 


Practk% 
expense 
RVUs  3 


4.90 

0.42 

4.48 

3.27 

0.28 

2.99 

4.06 

0.39 

3.67 

2.70 

0.26 

2.44 

4.15 

0.82 

3.33 

3.47 

0.40 

3.07 

2.57 

0.19 

2.38 

0.68 

0.28 

0.40 

1.27 

0.38 

0.89 

1.77 

0.38 

1.39 

020 

0.12 

0.08 

0.37 

0.19 

0.18 

•0.38 

•0.14 

0.24 

0.88 

023 

0.65 

•027 

•0.14 

0.13 

•0.72 

•0.20 

0.52 

0.73 

021 

0.52 

1.11 

0.19 

0.92 

0.40 

0.14 

0.26 

0.67 

021 

0.46 

0.77 

0.47 

0.30 

0.61 

024 

0.37 

2.05 


Mal- 
practice 
RVUs 


0.55 

0.05 

0.50 

0.37 

0.03 

0.34 

0.47 

0.05 

0.42 

0.31 

0.03 

0.28 

0.45 

0.07 

0.38 

0.39 

0.03 

0.36 

029 

0.02 

027 

0.05 

0.02 

0.03 

0.09 

0.03 

0.06 

0.13 

0.03 

0.10 

0.02 

0.01 

0.01 

0.02 

0.01 

0.01 

0.03 

0.01 

0.02 

0.07 

0.02 

0.05 

0.02 

0.01 

0.01 

0.06 

0.02 

0.04 

C.05 

0.01 

0.04 

0.07 

0.01 

0.06 

0.03 

0.01 

0.02 

0.04 

0.01 

0.03 

0.19 

0.13 

0.06 

0.05 

0.02 

0.03 

0.15 


Total 


7.25 

2.27 

4.98 

4.85 

1.52 

3.33 

5.18 

1.09 

4.09 

3.45 

0.73 

2.72 

6.42 

2.71 

3.71 

4.50 

1.07 

3.43 

3.11 

0.46 

2.65 

0.90 

0.47 

0.43 

1.67 

0.72 

0.95 

2.50 

1.01 

1.49 

0.33 

0.24 

0.09 

0.57 

0.38 

0.19 

0.52 

0.26 

0.26 

1.21 

0.51 

0.70 

0.40 

0.26 

0.14 

0.91 

0.35 

0.56 

1.04 

0.48 

0.56 

1.44 

0.46 

0.98 

0.69 

0.41 

028 

1.02 

0.53 

0.49 

1.36 

1.00 

0.36 

1.06 

0.66 

0.40 

3.08 


Global 
period 
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N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


63590    Federal  Register  /  Vol.  59;  No.  235 


/  Thursday,  Deceir.ber  8,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  235  /  Thursday.  December  8.  1994  /  Rules  and  Regulations    63591 


63590    Federal  Register  /  Vol.  59,  No.  235 


AooENOUM  a— Relative  Value 


Jnus  (RVUs)  and  Related  Information— Contmued 


HCPCS' 


94620 

94620 

94640 

94642 

94650 

94651 

94652 

94656 

94657 

94660 

94662 

94664 

94665 

94667 

94668 

94680 

94680 

94680 

94581 

94681 

94681 

94690 

94690 

94690 

94720 

94720 

94720 

94725 

94725 

94725 

94750 

94750 

94750 

94760 

94761 

94762 

94770 

94770 

94770 

94772 

94772 

94772 

94799 

94799 

94753 

95004 

95010 

95015 

95024 

95027 

95028 

95044 

95052 

95056 

95060 

95065 

95070 

95071 

95075 

95078 

95115 

95117 

95120 

95125 

95130 

95t3l 

95132 


MOO 


26 
TO 


26 

TC 


25 
TC 

26" 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 

26 
TC 


Status 


A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

G 

G 

G 

G 

G 


Descriptioi 


Pulmonary  stress  testing  ....J 

Pulmonary  stress  testing  .... 
Ainiay  inhaJatmn  treatment 
AefX>60l  inhalation  treatment 
Pressure  t)reatNng  (IPPB) 
Pressure  t)r8athing  (IPPB)  ..  . 
Pressure  breathing  (IPPB) 

Initial  ventilatof  rwgmt „. 

ConL  ventilator 

Pos  airway  pressure,  CPAP 
Neg  pressure  ventilation,  CK  ' 
Aerosol  or  vapor  inhalations 
Aerosol  or  vapor  inhalations 
Chest  wall  manipulation  ... 
Chest  wall  manipulation  ... 
Exhaled  air  analysis:  02  .. 
Exhaled  air  analysis:  02  .. 
Exhaled  air  analysis:  02  .. 
Exhaled  air  analysis:  02,  Cd2 
Exhaled  air  arralysis:  02.  CC  2 
Exhaled  air  analysis:  02,  Cq2 

Exhaled  air  analysis 

Exhaled  air  analysis 

Exhaled  air  analysis , 

MoTKnide  diffusing  capacity 
Monoxide  diffusing  capacity 
Monoxide  diffusing  capacity 
Membrane  diffusion  capacity 
MembrEine  diffusion  capacity 
Membrane  diffusion  capacity  . 
Pukrwnary  compliance  study  . 
Pulmonary  compliance  study  . 
Pulmonary  compliance  study  . 
Measure  blood  oxygen  level 
Measure  blood  oxygen  level 
Measure  blood  oxygen  leveV  .. 
Exhaled  cartxxi  dioxide  test 
Exhaled  carbon  dioxide  test 
Exhaled  carbon  dioxide  test 
Breath  recorcfing.  infant  .. 
Breath  recording,  infant  .. 
Breath  recording,  infant  .. 
Pulmonary  service/proceduri 
Puhixjnary  service/procedun 
Pulmonary  service/procedun 

Allergy  skin  tests 

Sensitivity  skin  lests  

Sensitivity  skin  tests  

Allergy  skin  tests 

Skin  erxj  point  titration  .... 

Allergy  skin  tests 

Allergy  patch  tests  

Photo  patch  test 

Photosensitivity  tests  

Eye  allergy  lests  „ 

Nose  allergy  test  T 

Bronchial  allergy  tests  .... 
Bronchial  allergy  tests  .... 
Ingestion  challenge  test  .. 

Provocative  testing  

Immunotherapy,  one  injectio  i 
Immunotherapy  injectiorw 
lmnr>urK)therapy.  one  injectio  i 
Immunotherapy,  many  antigi  ns 
lmmurx)?herapy,  insect  veno  n 
Immunolherapy.  insect  vena  ns 
Immunotherapy,  insect  venc  ns 


'  All  numeric  OPT  HCPCS  CoDyrigni  1994  Arriencan  Medical  Auoc«>o'^ 

■  t  Indicates  RVUs  a^  not  used  lO'  Medicare  payment. 

•  •  inflames  'eduro-^  ol  PracKe  Eipense  BVUs  as  a  lesuiltJf  OBRA  1993 


/  Thursday,  Deceniber  8,  1994  /  Rules  and  Regulations 


Work 
RVUs  2 


0.88 
0.00 
0.00 
O.QO 
0.00 
0.00 
0.00 
1.22 
Q.83 
0.76 
0.76 
0.00 
0.00 
0.00 
0.00 
0.26 
0.26 
0.00 
0.20 
0.20 
0.00 
0.07 
0.07 
0.00 
0.26 
0.25 
0.00 
0.26 
0.26 
0.00 
0.23 
0.23 
0.00 

aoo 

0.00 
0.00 
0.20 
0J20 
0.00 
OJOO 
0.00 
Q.GO 
0.00 
0-00 
0.00 
0.00 
0.15 
0.15 
0.00 
0.00 

o.eo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
O.PO 
0.95 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Practice 
expense 
RVUs  3 


0.70 
1.36 
0.39 
0.00 
0.37 
0.36 
0.41 
1.13 
0.62 
0.71 
0.30 
0.50 
0.46 
0.55 
0.34 
0.82 
0.33 
0.49 
•1.64 
•0.32 
1.32 
0.56 
0.05 
0.51 
1.03 
0.23 
0.80 
1.84 
0.18 
1.66 
0.83 
0.28 
0.55 
0.25 
0.64 
1.08 
0.40 
0.11 
0.29 
0.00 
0.00 

om 

0.00 
0.00 
0.00 
0.09 
0.11 
0-11 
0.14 
0.14 
0.22 
0.19 
0.24 
0.17 
a33 
0.19 
2.17 
2.78 
1.97 
0.24 
0.37 
0.48 
0.00 
OJOO 
0.00 
0.CO 
0.00 


Mal- 
practice 
RVUs 


0.05 
0.10 
0.03 
0.00 
0.03 
0.03 
0.08 
0.12 
0.05 
0.06 
0.02 
0.04 
0.05 
0.05 
0.03 
0.10 
0.03 
0.07 
0.17 
0.04 
0.13 
0.04 
O.0O 
0.04 
0.03 
0.02 
0.06 
0.14 
0.01 
0.13 
0.06 
0.02 
0.04 
0.02 
0.06 
0-10 
0.11 
0.03 
0.08 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.01 
0-01 

o.ot 

0.01 
0.01 
0-01 
0.01 
0.01 
0.01 
0.02 
0.01 
0.02 

ao2 

0.02 
0-02 
0.02 
0.02 
0.00 
0.00 
0.00 
0.00 
0.00 


Total 


1.63 

1.45 

0.42 

0.00 

0.40 

0.39 

0.49 

2.47 

1.50 

1.53 

1.08 

0.54 

0.51 

0-60 

0.37 

1.18 

0.62 

0.56 

2.01 

0.56 

1.45 

0.67 

0.12 

0.55 

1.37 

0.51 

0.86 

2.24 

0.45 

1.79 

1.12 

0.53 

0.59 

0.27 

0.70 

1.18 

0.71 

0.34 

0.37 

O.OO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.10 

0.27 

0.27 

0.15 

0.15 

0.23 

0.20 

0.25 

0.18 

0.35 

0.20 

2.19 

2.80 

2.94 

0.26 

0.39 

0.50 

0.00 

0.00 

0.00 

0.00 

0.00 


Global 
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HCPCS' 


95133 

95134 

95144 

95145 

95146 

95147 

95148 

95149 

95165 

95170 

95180 

95199 

95805 

95805 

95805 

95807 

95807 

95807 

95808 

95808 

95808 

95810 

95810 

95810 

95812 

95812 

95812 

95813 

95813 

95813 

95816 

95816 

95816 

95817 

95817 

95817 

95819 

95819 

95819 

95821 

95821 

95821 

95822 

95822 

95822 

95823 

95823 

95823 

95824 

95324 

95824 

95826 

95826 

95826 

95827 

95827 

95327 

95829 

95829 

95829 

95830 

95831 

95832 

95833 

95834 

95842 

95842 


MOD 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
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26 
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Status 


26 


G 

G 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

0 

D 

A 

A 

A 

D 

D 

D 

A 

A 

A 

D 

0 

D 

A 

A 

A 

D 

D 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

D 


Description 


Immunotherapy,  insect  venoms 

Immunotherapy,  insect  venoms .. 

Antigen  tfierapy  services  

Antigen  therapy  services  . 

Antigen  therapy  services  

Antigen  therapy  services   „. 

Antigen  therapy  services  . 

Antigen  therapy  services  ^ 

Antigen  therapy  services  ......... ..„ 

Antigen  therapy  services  ; 

Rapid  desensitizabon 

Allergy  immunology  services ....„ 

Multiple  steep  latency  test  _.. 

Multiple  sleep  latency  test  „.. 

Multipto  sleep  latency  test ,.„ 

Sleep  study 

Sleep  study  _ 

Sleep  study  

Polysomnography,  1-3 „^ . 

Polysomnography.  1-3 

Polysomnography,  1-3 

Polysomnogra|3hy,  4  or  nxxe  : 

PotysomnograjDhy,  4  or  more  ..... 

Polysomnography,  4  or  more  

Electroencephalogram  (EEG) „..„ 

Electroencephalogram  (EEG) „ 

ilectroencephalogram'(EEG) 

Electroencephalogram  (EEG) „ „ 

Electroerwephalogram  (EEG) „ 

Electroencephalogram  (EEG) 

Electroencephalogram  (EEG)  

Electroencephalogram  (EEG) 

Electroencephalogram  (EEG) 

Electroencejjhalogram  (EEG) 

Electroencephalogram  (EEG) 

Electroencephalogram  (EEG) 

Electroencephatogram  (EEG) „..„ 

Electroencejjhalogram  (EEG) 

Electroencejshalogram  (EEG) 

Portable  EEG 

Portabte  EEG 

Portable  EEG 

Sleep  electroencephalogram 

Steep  electroencephalogram „. 

Sleep  electroencephalogram 

Activation  EEG 

Activation  EEG . 

Activation  EEG „ . 

Electroencephalography 

Electroencejshalography  

Electroencephalography  

Depth  electroencephalogram 

Dejilh  electroefwephalogram 

Dejsth  electroencephatogram 

Night  electroencephalogram 

Night  electroencephalogram 

Night  electroenceishakjgram 

Surgery  eledrocorticogram 

Surgery  electrocorticogram 

Surgery  electrocorticogram 

Insert  electrodes  for  EEG  

Limb  muscte  testing,  manual „. 

Hand  muscte  testing,  manual 

Body  muscte  testing,  manual  

Body  muscte  testing,  manual  „ 

Muscte  testing,  electrical  

Muscte  testing,  electrical  _. 


'  All  numeric  OPT  HCPCS  CopyrigM  1994  American  KMctt  Assodalion. 

'  $  Indicates  RVUs  are  not  used  tor  Medicare  payment. 

'*lndiCdles  reduction  01  Practice  Expense  RVUs  as  a  result  o<UBRA  1^93. 


Work 
RVUs* 


0.00 

0.00 

0.06 

0.06 

0.06 

0.06 

0.06 

0.06 

0.06 

0.06 

2.01 

0.00 

1.88 

1.88 

0.00 

1.66 

1.66 

0.00 

2.65 

2.65 

0.00 

3.53 

3.53 

0.00 

1.08 

1.08 

0.00 

1.73 

1.73 

0.00 

1.08 

1.08 

0.00 

0.00 

0.00 

0.00 

1.08 

1.08 

0.00 

0.00 

0.00 

0.00 

1.08 

1.08 

0.00 

0.00 

0.00 

0.00 

0.74 

0.74 

0.00 

0.00 

0.00 

0.00 

1.08 

1.08 

0.00 

6.21 

6.21 

0.00 

1.70 

0.28 

0.29 

0.47 

0.60 

0.00 

0.00 


Practice 
expense 
RVUs  3 


0.00 

0.00 

0.13 

0.34 

0.61 

0.91 

0.91 

1.14 

0.10 

0.35 

0.14 

0.00 

5.51 

0.56 

4.95 

6.77 

1.82 

4.95 

6.77 

1.82 

4.95 

6.77 

1-82 

4-95 

1.85 

0.50 

1.35 

1.85 

0.50 

1.35 

1A4 

0.28 

156 

0.00 

0.00 

0.00 

1.80 

0.50 

1.30 

0.00 

0.00 

0.00 

2.28 

0.56 

1.72 

0.00 

0.00 

0.00 

0.98 

0.58 

0.40 

0.00 

0.00 

0.00 

3.06 

0.88 

2.18 

0.59 

0.45 

0.14 

0.78 

0.29 

0.25 

0.38 

0.61 

0.00 

0.00 


Mai- 

practice 

RVUs 


0.00 

0.00 

0.01 

0.03 

0.03 

0.03 

0.03 

0.03 

0.01 

0.03 

0.01 

0.00 

0.45 

0.07 

0.38 

0.52 

0.14 

0.38 

0.52 

0.14 

0.38 

0.52 

0.14 

0.38 

0.15 

0.04 

0.11 

0.15 

0.04 

0.11 

0.13 

0.03 

0.10 

0.00 

0.00 

0.00 

0-14 

0.04 

0.10 

0.00 

0.00 

0.00 

0.18 

0.04 

0.14 

0.00 

0.00 

0.00 

0.07 

0.04 

0.03 

0.00 

0.00 

0.00 

0.24 

0.07 

0.17 

0.05 

0.03 

0.02 

0.07 

0.03 

0.02 

0.05 

0.06 

0.00 

0.00 


Total 


0.00 
0.00 
0.20 
0.43 
0.70 
1.00 
1.00 
1.23 
0.17 
0.44 
2.16 
0.00 
7.84 
2.51 
5.33 
8.95 
3.62 
5.33 
9.94 
4-61 
5.33 
10.82 
5.49 
5.33 
3.08 
1.62 
1.46 
3.73 
2.27 
1.46 
2.75 
1.39 
1.36 
0.00 
0.00 
0.00 
3.02 
1.62 
1.40 
0.00 
0.00 
0.00 
3.54 
1.68 
1.86 
0.00 
0.00 
0.00 
1.79 
1.36 
0.43 
0.00 
0.00 
0.00 
4.38 
2.03 
2.35 
6.85 
6.69 
0-16 
2.55 
0.60 
0.56 
0.90 
1.27 
0.00 
0.00 


Gtobal 
period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Update 


o 
o 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N  ' 

N 

N 

N 

N 

N 

N 

N 

N 


63592    Federal  Register  /  Vol.  59,  No.  235 


Thursday.  December  8,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  235  /  Thursday,  December  8..  1994  /  Rules  and  Regulations    63593 


63592    Federal  Register  /  Vol.  59,  No.  235  f  Thursday.  December  8,  1994  /  Rules  and  Regulations 


Addendum  B.— Relative  Value  I  ^jtrs  (RVUs)  and  Related  Information— Continued 


HCPCS- 


95842 
95851 
95852 
95857 
95858 
95858 
95858 
95860 
95860 
95360 
95861 
95861 
9586: 

95563 
95863 
95864 
95864 
95864 
95867 
95867 
95867 
95868 
95868 
95868 
95869 
95869 
95869 
95872 
95872 
95872 
95875 
95875 
95875 
95880 
96881 
95882 
95883 
95900 
95900 
95900 
95904 
95904 
95904 
95920 
95920 
95920 
95925 
95925 
95925 
95933 
95933 
95933 
95935 
95935 
95935 
95937 
95937 
95937 
95950 
95950 
95950 
95Q51 
95951 
95951 
95953 
95953 


MOD 


TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 

26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 

26 


Status 


Description 


Muscle  testing,  electrical .... 
Range  of  rrrotion  measuremeris 
Range  of  motion  measuremerf  s 

Tensilon  test  

Tensilon  test  &  myogram 

Tensilon  test  &  myogram 

Tensilon  test  &  myogram 

Muscle  test,,  one  limb 

Muscle  test,  one  limb 

Muscle  test,  one  limb 

Muscle  test,  two  limbs  

Muscle  test,  two  limbs  

Muscle  test,  two  limbs  

Muscle  test,  3  limbs 

Muscle  test,  3  limbs^ 

Muscle  test,  3  limbs  

Muscle  test,  4  limbs 

Muscle  test,  4  limbs  

Muscle  lest.  4  fimbs  

Muscle  test,  head  or  neci<  ... 
Muscle  test,  head  or  neck  ... 
Muscle  test,  head  or  neck  ... 
Muscle  test,  head  or  neck  ... 
Muscle  test,  head  or  neck  ... 
Muscle  test,  head  or  neck  ... 

Muscle  test,  limited  

Muscle  test,  limited  

Muscle  test,  limited  

Muscle  test,  one  fibsr  

Muscle  test,  one  fitter  

Muscle  test,  one  fiber  ..„ 

Limb  exercise  test 

Limb  exercise  test 

Limb  exercise  test 

Cerebral  aphasia  testing 

Cerebral  developmental  test 
Cogrnfi-^e  function  testing  .... 
Neuropsychological  testing  .. 
Motor  nerve  conduction  test 
Motor  nerve  conducfion  test  . 
Motor  nerve  conduction  test  . 
Sense  nerve  conducfion  test 
Sense  nerve  conduction  test 
Sense  nerve  conduction  test 
Intraoperative  nerve  testing  .. 
Intraoperative  nerve  testing  .. 
intraoperative  nerve  testing  .. 

Somatosensory  testing  

Somatosensory  testing  

Somatosensory  testing  

Blink  reflex  test  _ 

Blink  reflex  test  ....V. ;..„..... 

Blink  reflex  test  '. 

"H"  or  "F"  reflex  study 

"H"  or  "F"  reflex  study 

"H"  or  "F"  reflex  sti'dy 

Neuromijscular  junction  test  . 
Neuromuscular  junction  test  . 
Neuromuscular  junction  test 
Ambulatory  eeg  mor.iioring  .. 
Ambulatory  eeg  moriitoring  .. 
Ambulatory  eeg  monitoring  .. 
eeg  monitoring/videorecord 
EEG  monitoring/videorecord 
EEG  monitoring/videorecord 
EEG  monitoring/computer  ... 
EEG  monitoring/computer  ... 


'  A)l  nomenc  CPT  HCPCS  Coor'^  '8*5  AmencKi  Medical  A&soci«-on. 

'  » Indicates  RV'Js  an  nol  uied  lor  MetKare  payment. 

>•  mcicates  rcxJuclKXi  ol  Practice  E«(*rse  nvus  as  a  resull  ol  OBRA  1993. 


Work 
RVUss 


0.00 
0.28 
0.19 
0.53 
1.56 
1.56 
0.00 
0.96 
0.96 
0.00 
1.54 
t.54 
0.00 
1.87 
1.87 
0.00 
1.99 
1  99 
0.00 
0.62 
0.62 
0.00 
1.50 
1.50 
0.00 
0.37 
0.37 
0.00 
t.50 
t.50 
0.00 
1-34 

t;34 

Q.0O 
0.00 
0.00 
0.00 
000 
0.42 
0.42 
0.00 
0.34 
0.34 
0.00 
2.11 
2.11 
0.00 
0.81 
0.81 
0:00 
0.59 
0.59 
0.00 
0.59 
0.59 
0.00 
C60 
0.60 
000 
t.51 
1.51 
0.00 
3.80 
3.80 
0.00 
3.08 
3.08 


Practice 
expense 
RVUs3 


0.00 
0.24 
0.15 
0.50 
1.02 
0.64 
0.38 
1.09 
0.73 
0.36 
1.97 
1.27 
0.70 
2.30 
1.41 
0.89 
3.45 
1.75 
1.70 
1.13 
0.58 
0.55 
1.92 
1J26 
0.66 
0.53 
0.33 
0.20 
1.25 
0.68 
0.57 
0.60 
0.22 
0.38 
1.68 
t.58 
1.68 
1.68 
0.62 
0.35 
a27 
0.55 
0.34 
0.21 
2.67 
t.43 
1.24 
2.28 
0.96 
1.32 
125 
050 
0.75 
0.54 
0.34 
0.20 
0.77 
0.45 
0.32 
7.25 
1.21 
6.04 
8.83 
1.50 
7.33 
7.25 
1.21 


Mal- 
practice 
RVUs 


0.00 
0.02 
0.02 
0.04 
0.09 
0.05 
0.04 
0.09 
0.06 
0.03 
0.16 
0.10 
0.06 
0.18 
0.11 
0.07 
0.27 
0.14 
0.13 
0.09 
0.05 
0.04 
0.15 
O.tO 
0.05 
0.05 
0.03 
0.02 
0.11 
0.06 
0.05 
0.10 
0.04 
0.06 
0.20 
0.20 
0.20 
0.20 
0.05 
0.03 
0.02 
0.05 
0.03 
0.02 
0.20 
0.12 
0.08 

ai9 

0.08 
0.11 
0.10 
0.04 
0.06 
0.05 
0.03 
0.02 
0.07 
0.04 
0.03 
0.60 
0.10 
0.50 
0.64 
0.11 
0.53 
0.60 
0.10 


Total 


0.00 
0.54 
0.36 
1.07 
2.67 
2.25 
0.42 
2.14 
1.75 
0.39 
3.67 
2.91 
0.76 
4.35 
3.39 
0.96 
5.71 
3.88 
1.83 
1.84 
1.25 
0.59 
3.57 
2.86 
0.71 
0.95 
0.73 
0.22 
2.86 
2.24 
0.62 
2.04 
1.60 
0.44 
1.88 
1.88 
1.88 
1.88 
1.09 
0.80 
0.29 
0.94 
0.71 
0.23 
4.98 
3.66 
1.32 
3.28 
1.85 
1.43 
1.94 
1.13 
0.81 
1.18 
0.96 
0.22 
1.44 
1.09 
0.35 
9.36 
2.82 
6.54 

13.27 
5.41 
7.86 

10.93 
4.39 


Gtobel 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
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HCPCS ' 


95953 

95954 

95954 

95954 

95955 

95955 

95955 

95956 

95956 

95956 

95957 

95957 

95957 

95958 

95958 

95956 

95961 

95961 

95961 

95962 

95962 

95962 

95999 

96400 

96405 

96406 

964C8 

96410 

96412 

96414 

96420 

96422 

96423 

96425 

96440 

96445 

96450 

96520 

96530 

9654? 

96545 

96549 

96900 

96910 

96912 

96913 

96999 

9701 C 

97012 

97014 

97016 

97018 

97020 

97022 

97024 

97026 

97028 

97032 

97033 

97034 

97035 

97036 

97039 

97110 

97112 

97113 

97114 


ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  REU^TED  INFORMATION-Continued 


MOD 


TC 


26 
TC 


2& 

TC 


26 

TC 


26 

TC 


26 
TC 


28 

TC 


26 

TC 


Status 


A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
0 


Description 


EEG  monitoring/computer 

EEG  monitoring/giving  drugs 

EEG  monitonng/giving  drugs 

EEG  mcnitorin^giving  drugs 

EEG  during  surgery  „ 

EEG  during  surgery 

EEG  during  surgery 

[  EG  mcnitoiing/cabla'radio 

EEG  monitorin^cabta'radk) 

EEG  monitorin^caWe/radio 

EEG  digital  analysis 

EEG  digital  analysis 

EEG  digital  analysis  -._ ™ 

EEG  mcnrtoring/function  test 

EEG  tTK>nitorii>g.'funct!on  t6st 

EEG  monitorin^functioo  test 

Electrode  stimulation,  brain  

Electrode  stimulatun.  brain  ...„„ 

Electrode  stimulation,  brain  

Electrode  stimulation,  brain  

Electrode  stimulation,  brain  

Electrode  stimulation,  brain  

Neurological  procedu.-e 

Cf^emotherajiy.  (SC)/(IM) ._ 

Int'aiesional  chem.o  admin 

lntr3lGsi<jnal  chemo  admin 

Chemotherapy,  push  technique  . 
Chemotherapy,  inhjsion  method 
Chemotherapy,  infusion  m^hod 
Chemotherapy,  infusion  method 
Chemotherapy,  push  technique  . 
Chemotherapy,  infusion  method 
Cnemotherapy,  i.nfusion  method 
Chemothefapy,  infusion  method 

Chemothe.'oijy,  intracayttary 

Chemothcapy,  intracavitary  .._, 

Chemotherapy,  into  CNS  _ 

Pump  refilling,  maintena/ice  

Pump  refiiiing.  maintenarx»  

Chemotherapy  injection  . 

Provide  cherrwtherapy  agent 

Chemotherapy,  unspecified  

Ultraviolet  light  therapy  

Photochemo^herapy  witti  UV-B  .. 
Photochematherapy  witti  UV-A  .. 
Phofochemctherapy,  UV-A  or  B 

DermatologicaJ  procedure .'; 

Hot  or  cold  packs  the.apy  .„ 

Mechanical  fraction  therapy 

Electric  st.nuilat»n  therapy 

Vasopneumatic  device  therapy  .. 

ParafJin  tjath  therapy 

^Acfowave  therapy 

Whirlpool  therapy 

Diathenny  treatment 

Infrared  therapy  .„_. 

Ultraviolet  therapy  .... 

Electrical  stimulation  ^., 

Electric  currerit  therapy 

Contrast  bath  therapy 

Urtrasound  therapy  

Hydrotherapy  

Physical  therapy  treatment ... 

Tiierapeutic  exercises 

Neuromuscular  reeducation  .. 

Aquatic  therapy/exercises 

Functional  activity  thers^  „.. 


Work 
RVUs» 


0.00 

2.45 

2.45 

0.00 

1.01 

1.01 

0.00 

3.08 

3.08 

0.00 

1.98 

1.98 

0.00 

4.25 

4.25 

O.OO 

2A7 

2.97 

0.00 

3.21 

3.21 

0.00 

0.00 

0.00 

0.52 

0.80 

0.00 

0.00 

0.00 

0.00 

0.00 

OJOO 

OXX) 

0.00 

2.37 

2.20 

1.89 

0.00 

0.00 

1.42 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.11 

0.25 

0.18 

0.18 

on 

0.11 
0.26 
0.11 
0.11 
020 
0.25 
0.25 
0.21 
0.21 
0.38 
0.29 
0.45 
045 
0.44 
0.00 


Practice 
expense 
RVUs  3 


6.04 

2.32 

1.87 

0.45 

2.90 

1.03 

1.87 

7.54 

150 

6.04 

2.25 

0.63 

1.62 

4.89 

3.23 

1£6 

2.67 

1.43 

1.24 

2.67 

1.43 

1.24 

0.00 

0.13 

0.3S 

0.56 

0.92 

1.47 

1.10 

1.27 

1.19 

1.17 

0.46 

1.36 

0.81 

0.98 

0.87 

0.85 

1.01 

1.09 

0.00 

OJOO 

0.3S 

0.55 

0.63 

1.29 

0.00 

0.21 

0.19 

0.20 

0.25 

0.24 

0.20 

0.19 

0.2) 

0.19 

0.19 

0.14 

0.14 

0.10 

0.11 

0.21 

0.24 

0.13 

0.13 

020 

0.00 


Mal- 

practk^e 

RVUs 


0.50 

0.28 

022 

0.06 

0.30 

0.11 

0.19 

0.61 

0.11 

0.50 

0.18 

0.05 

0.13 

0.52 

0.38 

0.14 

0.20 

0.12 

0.08 

0.20 

0.12 

0.08 

0.00 

0.01 

0.03 

0.04 

0.06 

0.09 

0.08 

0.09 

0.09 

0.C9 

0.03 

0.09 

0.06 

0.09 

0.06 

0.06 

0.07 

0.13 

0.00 

0.00 

0.03 

0.04 

0.05 

0.10 

0.00 

0.02 

0.02 

0.02 

0.02 

0.03 

0.02 

0.02 

0.02 

0.02 

0.01 

0.01 

0.02 

0.01 

0.01 

0.02 

0.03 

0.02 

0.01 

0.02 

0.00 


Total 


6.54 
5.05 
4.54 
0.51 
4.21 
2.15 
2.06 
11.23 
4.69 
6.54 
4.41 
2.66 
1.75 
9.66 
7.86 
1.80 
5.84 
4.52 
1.32 
6.08 
4.76 
1.32 
0.00 
0.14 
0.93 
1.40 
0.98 
1.56 
1.18 
1,36 
1.28 
1.28 
0.49 
1.45 
3.24 
3.27 
2.82 
0.91 
1.08 
2.64 
0.00 
0.00 
0.41 
0.59 
0.68 
1.39 
0.00 
0.34 
0.46 
0.40 
0.45 
0.38 
0.33 
046 
0.34 
0.32 
0.40 
0.40 
0.42 
0.32 
0.33 
0.61 
0.56 
0.60 
0.59 
0.66 
0.00 


Gtobal 
perkjd 


Update 
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XXX 
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N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


'  AH  numef «:  CPT  HCPCS  CopyrigM  :  994  Amercan  Medcal  AsKicialion. 

-  f  Indcales  RVUs  are  not  used  for  Meocare  payme.it. 

'  'fcOcaus  taduOion  o<  Practice  Ejtpj.-.so  RVUs  as  a  .'xsuil  of  OCHA  1993. 


P'offnral     l?c 


rl«.r      /      \rr\l         Cn        K', 
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ADDENDUM  B.— Relative  Vali  e  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


97116 
97118 
97120 
97122 
97124 
97126 
97128 
97139 
97145 
97150 
97220 
97221 
97240 
97241 
97250 
97260 
97261 
97265 
97500 
97501 
97520 
97521 
97530 
97531 
97540 
97541 
97545 
97546 
97700 
97701 
97720 
97721 
97750 
97752 
97752 
97752 
97770 
97799 
98925 
98926 
98927 
98928 
98929 
99000 
99001 
99002 
99024 
99025 
99050 
99052 
99054 
99056 
99058 
99070 
99071 
99075 
99078 
99080 
99082 
99090 
99100 
99116 
99135 
99140 
99175 
99178 
99183 


MOD 


26 

TC 


Status 


Descrii  lion 


Gait  training  therapy  ... 
Manual  electric  stimulatioi 
Electric  current  therapy 
Manual  traction  therapy  .  ., 

Massage  therapy  

Contrast  ba^s  therapy 

Ultrasound  therapy  

Physical  medicine  proced(ire 
Extended  physiotherapy 
Group  therapeutic  procedfires 

Hydrotherapy  

Extended  hydrotherapy 

Hydfotfierapy  

Extended  hydrotherapy 

Myofascial  release  

Regional  nianipulation  . 
Supplemental  manipulatic|tt' 

Joint  mobilization  

Orthotics  trainirig 

Supplemental  training  . 

Prosthetic  training  

Supplemental  training  . 
Therapeutic  activities  .. 
Added  kinetic  therapy  . 
Training  for  daily  living  ...\„ 
Supplemental  training  ... 

Work  hardening  

Work  hardening  

Training  checkout  

Supplemental  checkout 

Extremity  testing  

Supplennental  limb  testing 
Physk^l  performance  tes 
Muscle  testing  with  exercke 
Muscle  testing  with  exercise 
Muscle  testing  with  exercise 
Cognitive  skills  development 
Physical  medk^ne  procedure 
Osteopathk:  manipulation 
Osteopathic  manipulation 
Osteopathk:  manipulation 
Osteopathic  manipulation 
Osteopathk;  manipulation 

Specimen  handling  

Specimen  handling  

Device  handling  

Post-op  follow-up  visit .... 
Initial  surgical  evaluatk>n 
Medrcal  servk:es  after  hrs  . 
Medcal  servk:es  at  night 
Medkial  servrces,  unusual  hrs 
Norvoffrce  n:iedk:al  servnjs 
Otfrce  emergency  care 

Special  supplies 

Patient  education  materia^ 

Medical  testimony  

Group  health  educatran  . 
Special  reports  or  forms 
Unusual  physician  travel 
Computer  data  analysis  . 
Special  anesthesia  servic  > 
Anesthesia  with  hypothentiia 
Special  anesttwsia  procedure 
Emergency  anesthesia 
Inductkm  of  vomiting  .... 
Devek)pment  evaluation  t4sts 
Hypertjaric  oxygen  therap  i 
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"  AH  nu<T<«nc  CPT  HCPCS  CopyngM  1994  Amencan  Medical  Assoc^atio 

'  i  Indcales  RVUs  are  not  used  foe  Medicare  payment. 

' '  Indicates  reduction  o>  Practice  Eipense  RVUs  as  a  resu>(  ol  08RA  1^ 


Work 
RVUs  2 


0.40 
0.00 
0.00 
0.45 
0.35 
0.00 
0.00 
021 
0.00 
0.27 
0.00 
0.00 
0.00 
0.00 
0.45 
0.19 
0.12 
0.45 
0.31 
0.17 
0.37 
0.22 
0.44 
0.00 
0.44 
0.21 
0.00 
0.00 
0.39 
0.19 
0.00 
0.00 
0.45 
0.00 
0.00 
0.00 
0.44 
0.00 
0.45 
0.65 
0.87 
1.03 
1.19 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
2.34 


Practk« 
expense 
RVUs  3 


0.11 
0.00 
0.00 
0.11 
0.11 
0.00 
0.00 
0.16 
0.00 
0.20 
0.00 
0.00 
0.00 
0.00 
0.35 
0.20 
0.11 
0.35 
0.27 
0.15 
0.30 
0.17 
0.17 
000 
0.37 
0.16 
0.00 
0.00 
0.35 
0.17 
0.00 
0.00 
0.24 
0.00 
0.00 
0.00 
0.28 
0.00 
0.25 
0.40 
0.38 
0.42 
0.39 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.33 
0.00 
1.67 


Mal- 

practKe 

RVUs 


0.01 
0.00 
0.00 
0.01 
0.01 
0.00 
0.00 
0.02 
0.00 
0.02 
0.00 
0.00 
0.00 
0.00 
0.04 
0.02 
0.01 
0.04 
0.04 
0.02 
0.04 
0.02 
0.02 
0.00 
0.03 
0.01 
0.00 
0.00 
0.04 
0.02 
0.00 
0.00 
0.03 
0.00 
0.00 
0.00 
0.03 
0.00 
0.02 
0.03 
0.03 
0.04 
0.03 
0.00 
O.OO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.10 
0.00 
0.11 


Total 


0.52 
0.00 
0.00 
0.57 
0.47 
0.00 
0.00 
0.39 
0.00 
0.49 
0.00 
0.00 
0.00 
0.00 
0.84 
0.41 
0.24 
0.84 
0.62 
0.34 
0.71 
0.41 
0.63 
0.00 
0.84 
0.38 
0.00 
0.00 
0.78 
0.38 
0.00 
0.00 
0.72 
0.00 
0.00 
0.00 
0.75 
0.00 
0.72 
1.08 
1.28 
1.49 
1.61 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.43 
0.00 
4.12 


Global 
period 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


99185 
99186 
99190 
99191 
99192 
99195 
99199 
99201 
99202 
99203 
99204 
99205 
99211 
992t2 
99213 
99214 
99215 
99217 
99218 
99219 
99220 
99221 
99222 
99223 
99231 
99232 
99233 
99238 
99241 
99242 
99243 
99244 
99245 
99251 
99252 
99253 
99254 
99265 
99261 
99262 
99263 
99271 
99272 
99273 
99274 
99275 
99261 
99282 
99263 
99264 
99285 
99268 
99291 
99292 
99295 
99296 
99297 
99301 
99302 
99303 
99311 
99312 
99313 
99321 
99322 
99323 
99331 


MOO 


Status 


Oescnpt^on 


Regional  hypothermia _.... 

1  otai  body  hypothermia  _»..„. 

Special  pump  servrces  ..„ 

Special  pump  services „... 

Special  pump  services .. 

Phlebotomy  „ 

Special  serv«e  or  report ; 

Offtce/outpatient  visit,  new 

OfTice/'outpatient  visit,  new 

Office/outpatient  visit,  new 

0{fk:€/outpatient  visit,  new ,., 

Offtcft'outpatient  visit,  new „., 

Office/outpatient  visit,  est  

Office/outpatient  visit,  est  .._; 

OffKe/outpatienf  visit,  est  

Office/outpatient  visit,  est  _ 

Office/outpatienl  visit,  est  

Otiseryat'on  care  disctiarge 

Observation  care  

Observation  care     ,„,,.,.-... 

Observation  care  .....*..._,„ 

Initial  hospital  care 

Initial  hospital  care 

Initial  hospital  care 

Subsequent  hospital  care 

Subsequent  hospital  care 

Suboequent  hospital  care  __.....^ 

Hospital  discharge  day 

Office  consultation  ..„., 

Offwe  consultation  ;... 

Office  consjltatksn  ...„_ 

Offrce  consultatkjn  .:._...„ 

Office  consuttatkwi  ....„ 

Initial  inpatient  consult 

Initial  inpatient  consult  ...., 

Initial  inpatient  consult  .„. 

Iniiial  inpatient  consult .. 

Initial  inpatisnt  consult  

FoIk">w  up  inpatient  consult  .., 

Follow-up  inpatiept  consult  „.. 

FolJow-up  inpatient  considt  „ 

CoTifirmatory  consultation 

Confirmatc^-  co.nsuttatk>n  

Confirmatcry  consultatwn 

Confirmatory  consjltation 

Corfirmatory  consultatkjn  ^~i— .„. 

Emergency  dept  visit  ...^.„ ..l 

Emergency  dflpt  visit „,.. 

Emergency  defA  visit  .._. 

Emergency  dejjt  visit  ... 

Emergency  dept  visit  _ 

Direct  adva,icGd  life  support ... 

Critical  care,  first  hour ,...., 

Cntica!  care,  addl  30  min  ~ «, 

Neonatal  cntical  care . ,._ 

Neonatal  cntical  care _. > 

Neonatal  critk:al  care ..... 

Nursing  facility  care  ...... 

Nursing  facility  care >^ ., 

Nursing  facility  care „ 

Nursing  facility  care,  siiisaq „ 

Nursing  facility  care.  stA)6eq  ....... 

Nursing  facility  care,  subseq _ 

Rest  home  visit,  new  patiffnt  

Rest  home  visit,  new  patient  

Rest  txirne  visit,  new  patient  

Rest  home  visl,  estab  pat 


Work 
RVUs" 


'  AH  ninnerx  CPT  HCPCS  Copyright  1994  Amanca:i  MeOcal  Assofialion. 

=■  I  bidicaiBS  RVUs  afft  nnt  us«J  lor  Medicare  payrnert. 

•  •  lo<1.ca;es  reduction  of  f  racnco  Expense  RVOs  as  a  result  al  OBRA  1993 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.38 
0.75 
1.14 
1.71 
2.28 
0.17 
0.38 
0.55 
0.94 
1.51 
1.09 
1.08 
1.75 
2.41 
1.06 
1.84 
2.57 
051 
0.88 
1.25 
1.06 
0J54 
1.11 
1.47 
2.23 
2.96 
0.54 
1.13 
1.56 
2.27 
3.14 
0.36 
0.74 
1.16 
0.45 
0.84 
1.19 
1.73 
2.31 
0.28 
0.47 
1.07 
1.68 
2.63 
0.00 
3.64 
1.84 
16.03 
7.40 
3.84 
1.07 
1.67 
2.29 
0.54 
0.89 
1.19 
0.71 
1.01 
1.28 
0.60 


Practne 
expense 
RVUs^ 


061 
1.70 
0.00 
0.00 
0.00 
0.42 
0.00 
037 
0.45 
0fi2 
0.78 
0.85 
019 
0.28 
0.38 
0.50 
0.76 
0.52 
0.68 
1.05 
1.14 
0.67 
1.04 
1.13 
0.38 
0.45 
0.60 
031 
0.64 
0./7 
0.97 
123 
1.69 
0.67 
0.76 
0.95 
120 
1.57 
0.33 
0.46 
0.67 
•0.58 
0.71 
1.02 
1.22 
1.74 
0.28 
0.38 
O^S 
0.70 
1.13 
0.00 
1.43 
0.63 
5.08 
2.46 
123 
0.45 
0.50 
0.» 
0.34 
0.41 
046 
0.37 
0.51 
0.73 
0.28 


Mat- 

practk:e 

RVUs 


Total 


0.04 
0.52 
0.00 
0.00 
0.00 
0.03 
0.00 
0.04 
0.05 
0.06 
0.98 
0.09 
0.02 
002 
0.03 
0.04 
0.07 
0.04 
0.06 
0.09 
0.09 
0.06 
0.09 
0.08 
0.03 
0.04 
0.05 
0.04 
0.08 
0.09 
0.10 
0.11 
0.16 
0.08 
0.09 
0.10 
0.11 
0.14 
0.03 
0.04 
0.04 
0.07 
0.09 
0.11 
0.11 
0.17 
0.01 
0.03 
0.04 
0.06 
0.08 
0.00 
0.11 
0.04 
1.55 
0.77 
038 
0.03 
0.04 
0.07 
0.03 
003 
0.04 
0.03 
0.05 
0.06 
0.02 


0.65 
2.22 
0.00 
0.00 
0.00 
0.45 
0.00 
0.79 
1.25 
1.72 
2.57 
3.22 
0.38 
0.63 
0.96 
1.48 
2.34 
1.65 
1.82 
2.89 
3.64 
1.79 
2.97 
3.78 
0.92 
1.37 
1.90 
1.61 
126 
197 
2.54 
3.57 
4.81 
129 
1.98 
2.61 
3.58 
4.85 
0.72 
1.24 
187 
1.10 
1.64 
2.32 
3.05 
4.22 
0.57 
0.83 
1.60 
2.44 
3.84 
0.00 
5.18 
2.51 
22.66 
10.63 
5.45 
1.55 
221 
3.31 
0.91 
1.33 
1.69 
1.11 
1.57 
2.07 
0.90 


Global 
period 
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ADDENDUM  B.— Relative  Valui  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


MOD 


99332 

99333 

99341 

99342 

99343 

99351 

99352 

99353 

99354 

99355 

99356 

99357 

99358 

99359 

99360 

99361 

99362 

99371 

99372 

99373 

99375 

99376 

99381 

99382 

99383 

99384 

99385 

99386 

99387 

99391 

99392 

99393 

99394 

99395 

99396 

99397 

99401 

99402 

99403 

99404 

99411 

99412 

99420 

99429 

99431 

99432 

99433 

99440 

99450 

99455 

99456 

99499 

A0010 

A0020 

A0021 

A0030 

A0040 

A0G50 

A0060 

A0070 

A0080 

A0090 

A0100 

A0110 

A0120 

A0130 

A0140 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

B 

X 

B 

B 

B 

B 

B 

A 

B 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

A 

A 

A 

A 

N 

R 

R 

C 

D 

D 

G 

X 

X 

X 

D 

D 

G 

G 

G 

Q 

Q 

G 

G 


Descript  3(1 


Rest  home  visit,  estab  pat 
Rest  home  visit,  estab  pat 
Home  visit,  new  patient 
Home  visit,  new  patient 
Home  visit,  new  patient 
Home  visit,  estab  patient  J... 
Home  visit,  estab  patient  . .., 
Home  visit,  estab  patient  . ,. 
Prolonged  service,  office  . ... 
Prolonged  service,  office 
Prolonged  service,  inpatier  t 
Prolonged  service,  inpatier  t 
Prolonged  serv,  w/o  conta<  t 
Prolonged  serv,  w/o  contat  t 
Physician  standby  services 
Physician/team  conferenc*  . 
Physician/team  conferenc* 
Physician  phone  consultation  ..... 

Physician  phone  consultatfcn  

.Physician  phone  consultatDn  ..... 

Care  plan  oversighV30-6a^ „, 

Care  plan  oversight/over  6p  ...... 

Preventive  visit,  new,  infar| 

Preventive  visit,  new,  age  1-4  .. 
Preventive  visit,  new,  age  >-1 1  . 

Preventive  visit,  new,  12-i  7 

Preventive  visit,  new,  1 8-;  9 

Preventive  visit,  new,  40-(  4  ...... 

Preventive  visit,  new,  65  i  over 

Preventive  visit,  est,  infani  

Preventive  visit,  est,  age  1  -4  _.. 
Preventive  visit,  est,  age  !  -1 1  .. 

Preventive  visit,  est,  12-1  '  

Preventive  visit,  est,  18-3!  I  

Preventive  visit,  est,  40-64  

Preventive  visit,  est,  65  &  over .. 

Preventive  cotinseling,  indv  

Preventive  counseling,  irxiv  „.. 
Preventive  counseling,  ir 
Preventive  counseling,  ind 
Preventive  counseling,  grd 
Preventive  counseling,  gr^ 
Health  risk  assessment  te 
Unlisted  preventive  servic 
Initial  care,  normal  nev 
Newborn  care  not  In  hospital 
Normal  newtxsrn  care,  hospital 
Newtx>rn  resuscitation  .. 
Ufe/disat)ility  evaluation 
Disability  examination  ... 
Disability  examination  ... 

Unlisted  E/M  service 

Ambsvc  bis  bas  rte  em  trti  wy 
Basic  support  amb  one  w  ly 
Outside  state  ambulance  lerv 

Air  ambulance  service  

Helicopter  ambularKe  sei  rice 
Water  amb  service  emergency 
Ambulance  waiting  time 
Amb  02  &  suppis  life  sustain 
Noninterest  escort  in  non  er  .. 

Interest  escort  in  non  er  

Nonemergerx:y  transport  taxi . 
Nonemergency  transport  bus 

Noner  transport  mini-bus  

Noner  transport  wheelch  van  . 
Nonemergency  transport  jair  . 


<  AM  numeric  OPT  HCPCS  Copyngra  1994  Amofican  MetScal  Associalil 

*«lndcat«s  RVUs  are  not  ueed  tor  Medfcire  payment. 

*  *  Indicates  reducUon  cH  Practice  Expense  RVUs  as  a  result  of  OBRA 


Work 
RVUs  2 


Practk» 
expense 
RVUs  3 


0.80 
1.00 
1.12 
1.58 
2.09 
0.83 
1.12 
1.48 
1.51 
1.51 
1.44 
1.44 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.06 
0.00 
#1.19 
#1.36 
#1.36 
#1.53 
#1.53 
#1.88 
#2.06 
#1.02 
#1.19 
#1.19 
#1.36 
#1.36 
#1.53 
#1.71 
#0.48 
#0.98 
#1.46 
#1.95 
0.00 
0.00 
0.00 
0.00 
1.17 
1.26 
0.62 
2.93 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.36 

0.44 

0.53 

0.60 

0.77 

0.45 

0.53 

0.61 

0.76 

0.76 

0.85 

0.85 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.51 

0.00 

123 

1.41 

1.41 

1.59 

1.40 

1.72 

1.88 

1.06 

1.23 

1.23 

1.41 

1.25 

1.40 

1.56 

0.45 

0.89 

1.34 

1.78 

0.00 

0.00 

0.00 

0.00 

1.21 

1.31 

0.64 

3.04 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Total 


0.03 
0.02 
0.05 
0.05 
0.06 
0.04 
0.04 
0.05 
0.07 
0.07 
0.08 
0.08 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.04 
0.00 
0.08 
0.09 
0.09 
0.10 
0.09 
0.10 
0.11 
0.07 
0.08 
0.08 
0.09 
0.08 
0.09 
0.10 
0.03 
0.05 
0.08 
.0.11 
0.00 
0.00 
0.00 
0.00 
0.08 
0.08 
0.04 
0.19 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0^ 


Global 
period 


Update 


1.19 
1.46 
1.70 
2.23 
2.92 
1.32 
1.69 
2.14 
2.34 
2.34 
2.37 
2.37 

e.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

1.61 

0.00 

2.50 

2.86 

2.86 

3.22 

3.02 

3.70 

4.05 

2.15 

2.50 

2.50 

2.86 

2.69 

3.02 

3.37 

0.96 

1.92 

2.88 

3.84 

0.00 

0.00 

0.00 

0.00 

2.46 

2.65 

1.30 

6.16 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


p 
p 
p 
p 
p 
p 
p 
p 
p 
p 

N 
N 

o 
o 
o 
o 
o 
o 
o 
o 
p 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 

N 
N 
N 
N 

o 

N 
N 
N 

o 
o 
o 
o 
o 
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o 
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HCPCS' 


A0150 

A0160 

A0170 

A0180 

A0190 

A0200 

A0210 

A0215 

A0220 

A0221 

A0222 

A0223 

A0225 

A0300 

A0302 

A0304 

A0306 

A03C3 

A0310 

A0320 

A0322 

A0324 

A0326 

AG328 

A0330 

A0340 

A0342 

A0344 

A0346 

A0348 

A0350 

A0360 

A0362 

A0364 

A0366 

A0368 

A0370 

A0380 

A0382 

A0384 

A0390 

A0392 

A0394 

A0395 

A0398 

A0420 

A0422 

A0424 

A0888 

A0999 

A2000 

A4190 

A4200 

A4202 

A4203 

A4204 

A4205 

A4206 

A4207 

A4208 

A4209 

A4210 

A4211 

A4212 

A4213 

A4214 

A4215 


MOD 


Status 


D 

G 

G 

G 

G 

G 

G 

D 

D 

D 

D 

D 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

N 

X 

A 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

N 

P 

P 

P 

P 

P 


Description 


Noner  transport  ambulance 

Noner  transport  case  worker 

Noner  transport  parting  fees  .*.... 

Noner  transport  kxjgng  recip 

Noner  transport  meals  recip 

Noner  transport  kxlgng  escrt 

Noner  transport  meals  escort 

AmbularKje  servk:e  &  supplies .... 

Amb  adv  support  inci  service  

Amb  adv  support  one  way 

Return  trip  ambulance  , 

Amb  adv  support  sep  supplies  ... 
Neonatal  emergency  transport  ... 
Ambulance  tjasic  non-emer  all  ... 
Ambulance  bask:  emergeny  all ... 

Amb  adv  non-er  no  serv  all  

Amb  adv  rwn-er  spec  serv  all 

Amb  adv  er  no  spec  serv  all 

Amb  adv  er  spec  serv  all 

Amb  basic  norver  +  supplies 

Amb  basic  emerg  +  supplies 

Adv  norver  serv  sep  mileage 

Adv  non-er  no  serv  sep  miie  

Adv  er  rK)  serv  sep  mileage 

Adv  er  spec  serv  sep  mile 

Amb  ttask:  nor>-er  +  mileage  

Arr4)ul  Ijask:  emer  +  mileage 

Amb  adv  non-er  no  serv  +mile  ... 

Amb  adv  norver  serv  +  mile  

Adv  emer  no  spec  serv  +  mile  ... 
Adv  emer  spec  serv  +  mileage  ... 
Basic  non-er  sep  mile  &  supp  .... 
Bask:  emer  sep  mile  &  supply  .... 
Adv  non-er  no  serv  sep  mi  &  su  . 
Adv  non-er.  serv  sep  mil  &  supp  . 
Adv  er  no  serv  sep  mile  &  supp  . 
Adv  er  spec  serv  sep  ml  &  supp 

Basic  life  support  mileage 

Bask;  support  routine  suppis  

Bis  defitxillation  supplies  

Advanced  life  support  mileag  

Als  defitxillation  supplies  

Als  IV  drug  therapy  supplies 

Als  esophageal  intub  suppis 

Als  routine  disposble  suppis 

Ambulance  waiting  1/2  hr  

Ambulance  02  life  sustaining 

Extra  ambulance  attendant 

Noncovered  ambulance  mileage 

Unlisted  ambulartce  servk:e 

Chiropractor  manip  of  spine  ..„.., 

Transparent  film  each 

Gauze  pad  medk:ated/non-med  . 

Elastk;  gauze  roll 

Non-elastk:  gauze  roll  

Absorptve  dressing  

Nonabsorptive  dressing  

1  CC  sterile  syringe  &  needle 

2  CC  sterile  syringe  &  needle  „„. 

3  CC  sterile  syringe  &  needle 

5+  CC  sterile  syringe  &  needle  ... 

Nonneedle  injection  devk:e 

Supp  for  self-adm  injections  

Non  coring  needle  or  stylet 

20+  CC  syringe  only  

30  CC  sterile  water/saline 

Sterile  needle  ..„ 


'  All  numenc  OPT  HCPCS  Copynghi  1994  Amencan  Medeal  Association. 

'  I  Indicates  RVUs  are  not  used  lor  Medicare  payment 

3 '  Indicates  reducion  of  Practice  Eipense  RvUs  as  a  restil  of  OBRA  1993. 


Work 
RVUs  2 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.45 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Practrce 
expense 
RVUs  3 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00  ■ 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.29 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 

practKe 

RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

G.OO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.75 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Global 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 


XXX     0 


XXX 

o 

XXX 

0 

XXX 

0 

XXX 

o 

XXX 

0 

XXX 

0 

XXX 

o 

XXX 

0 

XXX 

0 

XXX 

o 

XXX 

0 

XXX 

o 

XXX 

o 

XXX 

o 

XXX 

0 

XXX 

o 

XXX 

o 

XXX 

0 

XXX 

o 

XXX 

0 

XXX 

0 

XXX 

o 

XXX 

0 

XXX 

o 

XXX 

0 

XXX 

o 

XXX 

o 

XXX 

0 

XXX 

o 

XXX 

0 

XXX 

N 

XXX 

0 

XXX 

o 

XXX 

o 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

o 

XXX 

o 

XXX 

0 

XXX 

o 

XXX 

o 

XXX 

0 

XXX 

0 

XXX 

o 

XXX 

0 
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ADDENDUM  B.— Relative  Vali  e  Units  (RVUs)  and  Related  Information— Continued 


HCPCS' 


A4220 
A4244 
A4245 
A4246 
A4247 
A4250 
A4253 
A4256 
A4259 
A4260 
A4262 
A4263 
A4265 
A4270 
A4300 
A4305 
A4306 
A4310 
A4311 
A4212 
A4313 
-A4314 
A4315 
A4316 
A4320 
A4322 
A4323 
A4326 
A4327 
A4328 
A4329 
A4330 
A4335 
A4338 
A4340 
A4344 
A4346 
A4347 
A4351 
A4352 
A4354 
A4355 
A4356 
A4357 
A4358 
A4359 
A4361 
A4362 
A4363 
A4364 
A4367 
A4397 
A4398 
A4399 
A4400 
A4402 
A4404 
A4421 
A4454 
A4455 
A44e0 
A4465 
A4470 
A4480 
A4490 
A4495 
A4500 


MOD 


Status 


Descri{  lion 


pit 


str  3$ 


5  ML 


li  tex 


la  sx  . 
si  ;ne 


c  ip 


Infusion  pump  refill  kit 
Alcohol  or  peroxide  per  { 
Alcohol  wipes  per  box 
Betadine/phisohex  solutio  i 
Betadine/iodlne  swabs/wi{  es 
Urine  reagent  stnps/tablel  i 
Blood  glucose/reagent 
Calibrator  solution/chips 

LarKCts  per  box  

Levonorgestrel  innplant 
Temporary  tear  duct  plug 
Permanent  tear  duct  plug 

Paraffin 

Disposable  endoscope  sf#ath 
Oath  impi  vase  access  r 
Drug  delivery  system  >=5|)  ML 
Drug  delivery  system  <=5 
Insert  tray  w/o  bag'cath 
Catfieter  w/o  tag  2-way  I 
Oath  w/o  bag  2-way  silicohe 
Cattieter  w.tag  3-way 
Cath  w/drainage  2-way 
Cath  w/drainage  2-way  i 
Cath  w/drainage  3-way 

Irrigation  tray 

Irrigation  syringe  

Saline  irrigation  solution 
Male  external  catheter  .. 
Fem  urinary  collect  dev  i 
Fern  urinary  collect  pouct 
External  catheter  start  sel  . 
Stool  collection  pouch  .... 

Incontinence  supp.*y  

Indwelling  catheter  latex 
IrMjwelling  catheter  sped: 
Cath  irxiw  loley  2  way  silifn 
Cath  indw  foley  3  way 
Male  external  catheter 
Straight  tip  urine  catheter 
Coude  tip  urinary  cathete 
Cath  insertion  tray  w/bag 
Bladder  irrigation  tubing 
Ext  ureth  cimp  or  compr 
Bedside  drainage  bag 

Urinary  leg  bag  

Urinary  suspensory  w'o  k 

Ostomy  face  plate 

Solid  skin  barrier 

Liquid  skin  Ijarrier  

Ostomy/cath  adhesive  . 

Ostomy  belt 

Irrigation  supply  sleeve 
Irrigation  supply  bags  .. 
Irrigation  supply  cone'c 
Ostomy  irrigation  set  .... 

Lubricant  per  ounce 

Ostomy  ring  each  

Ostomy  supply  misc 

Tape  all  types  all  sizes 
Adhesive  remover  per  i 
Elastic  compression  I 
Non-elastic  extremity  bincjer 
Qravlee  jet  washer ... 

Vabra  aspirator  

Above  knee  surgical  stocling 
Thigh  length  surg  stockin 
Below  knee  surgical  sloci  ing 


■/cati  e 


ou  ice 


band  ige 


■  AJI  Turners:  CPT  MCPCS  CopyfigM  1994  American  Medical  AssoCiatiO 

-/InOicales  RVUs  are  nol  used  lor  Medicare  payment. 

' •  l^.dic-3tes  redi.cion ol  Pracl-ce E iporse  RVU?  as  a  result ol OBRA  1  fc3. 
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\K 


!<3b 


Work 
RVUs  2 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 

coo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Practk:e 
expense 
RVUs  3 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.95 
0.00 
0.00 
0.95 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.OG 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.iso 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
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RVUs 


0.00 
0.00 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
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0.00 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.95 
0.00 
0.00 
0.95 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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0.00 
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0.00 
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0.00 
0.00 
0.00 
0.00 
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HCPCS' 


MOD 


A4510 

A4550 

A4554 

A4556 

A4557 

A4558 

A4560 

A4585 

A4570 

A4572 

A4580 

A4581 

A4590 

A4610 

A4611 

A4612 

A4613 

A4615 

A4616 

A4617 

A4618 

A4619 

A4620 

A4621 

A4622 

A4623 

A4624 

A4625 

A4626 

A4627 

A4630 

A4631 

A4635 

A4636 

A4637 

A4640 

A4641 

A4642 

A4643 

A4644 

A464S 

A4646 

A4647 

A4649 

A4650 

A4655 

A4660 

A4663 

A4670 

A4680 

A4690 

A4700 

A4705 

A4712 

A4714 

A4730 

A4735 

A4740 

A4750 

A4755 

A4760 

A4765 

A4770 

A4771 

A4772 

A4773 

A4774 


Status 


N 
A 
N 
P 
P 
P 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

e 

X 
X 

e 

e 

E 
B 
B 
X 
X 
X 
X 
N 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Description 


Full  length  surg  stocking _ 

Surgical  trays 

Disposable  urxierpads  

Electrodes  

Lead  wires  

Conductive  paste  or  gel 

Pessary 

Slings  . 

Splint  

Rib  tielt ^. 

Cast  supplies  (plaster)  ..... 

Risser  jacket  supplies  „.. 

Special  casting  material 

Med  supplies  for  use  in  DME 

Heavy  duty  battery 

Battery  cables ^~: 

Battery  charger  

Cannula  nasaJ .. .._„. 

Tut)ing  (oxygen)  per  foot  .. 

Mouth  piece 

Breathing  circuits  ... ........ 

Face  tent 

Variat}le  concentration  mask  

Tracheotomy  mask  or  collar 

Tracheostomy  or  larngeclomy  .... 

Tracheostomy  inner  cannuia  

Tracheal  suction  tube  „ 

Tracheostomy  care  kit  

Tracheostomy  cleaning  t)rush  . 

Spacer  bag/resen/oir  

Repi  bat  Le.n.s.  own  t>y  pt  ......... 

Wheek:t)air  battery .. 

Underarm  crutch  pad 

Handgrip  for  car>e  etc  ~>~... 

RepI  tip  cane/crutch/walker 

Alternating  pressure  pad .... 

Diagnostic  imaging  agent  

Satumontab  pcmdetkle  per  dose 

High  dose  contrast  MRI 

Contrast  100-199  MGs  iodine  ..„ 
Contrast  200-299  MGs  iodine  .... 
Contrast  300-399  MGs  KXfine  .... 
Supp-paramagnetic  contr  mat  .... 

Surgical  supplies ~ 

Supp  esrd  centrifuge  

Esrd  syringe/needle 

Esrd  t)k)od  pressure  devk» 

Esrd  titooti  pressure  cuff  

Auto  bkMd  pressure  monitor 

Activated  cart>on  fitters  

Dialyzers  «.. 

Standard  diaiysate  solution  .„ 

BKarb  diaiysate  solutmn 

Sterile  water 

Treated  water  for  dialysis  

Fistula  cannulation  set  dial 

Local/topical  anestt>etics „. 

Esrd  stHjnt  accessory  «.... 

Arterial  or  venous  tubirtg  ... 

Arterial  arxl  venous  tubing 

Standard  testing  solution „. 

Diaiysate  concentrate 

Bkxid  testing  supplies 

Bkx)d  ctotting  time  tutie 
Dextrostk:k/glucose  strips 

Hemostix 

Ammonia  test  paper  


Work 
RVUs  2 


<  All  nurneric  CPT  HCPCS  CopyrigM  1994  American  ttotfcal  Association 

'  •  indicates  RVUs  are  not  used  tor  Madicars  ptqrment 

>  *  Indicates  reduction  o(  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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expense 

RVUs  3 


0.00 

0.95 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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0.00 
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Mal- 

practKe 

RVUs 


Total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.OQ 

0.00 

0.00 

0.00 

0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
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0.00 
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Addendum  B.— Relative  Value 


Jnits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


A4780 

A4790 

A4800 

A4820 

A4850 

A4860 

A4870 

A4880 

A4890 

A4900 

A4goi 

A4905 

A4S10 

A49-:2 

A4313 

A4314 

A4918 

A4919 

A4920 

A4921 

A4927 

A5051 

A5052 

A5053 

A5064 

A6055 

A5061 

A5C62 

A5063 

A6064 

A506& 

A5071 

.A5072 

A5073 

A5074 

A50/5 

A5081 

A5082 

A5093 

A5102 

A5105 

A5112 

A5113 

A5114 

A5119 

A5121 

A5122 

A5123 

A5126 

A5131 

A5149 

A5500 

A5501 

A5502 

A5503 

A5504 

A5505 

A5506 

A5507 

A9150 

A9160 

A9170 

Aai80 

A9190 

A9270 

A9290 

A9300 


MOO 
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Esrd  sterilizing  agent  

Esrd  cleansing  agents  ...., 
Heparin/antidote  dialysis  . 
Supplies  hemodialysis  kit 
Rubber  tipped  hemcstats 
Disposable  catheter  caps  ... 
Plumbing'electrical  work  . 

Water  storage  tanks  

Contracts/repair/maintenanci 

Capd  supply  kit  

Ccpd  supply  kit 

Ipd  supply  kit 

Esrd  nonmedical  supplies  ... 

Gomco  drain  bottle  

Esrd  supply  

Preparation  kit 

Venous  pressure  clamp 

Supp  dialysis  dialyzer  hokJe 
Harvard  pressure  clamp  .. 

Measuring  cylinder 

Gloves  :.... 

Pouch  clsd  w  t>arr  attached 
CIsd  ostomy  pouch  w/o  ban 
Clsd  ostomy  pouch  facepiati 
Clsd  ostomy  pouch  w/ftange 

Stoma  cap 

Pouch  drainable  w  b>arrier  at 
Dmbie  cs'omy  pouch  w/o  t>a^r 
Drain  ostomy  pouch  w.'flanga 
Drain  ostomy  pouch  w/fcepit 
Drain  ostomy  pouch  on  tcfjlti    ...*.». 
Urinary  pouch  w/barrier  ... 
Urinary  pouch  w/o  tjarrier 
Urina.-y  pouch  on  barr  w/fing  . 
Urinary  pouch  w/taceplate  . 
Urinary  poucli  on  faceplate 

Continent  stoma  plug 

Continent  stoma  catheter  .. 
Ostomy  accessory  convex  irfee 
Bedside  btle  ngid/exparubie 

Urinary  suspensory  

Urirrary  leg  bag  

L^tex  leg  strap  

Foam/fabric  leg  strap  

Skin  t)a;rier  wipes  box  pr  50  ... 

Solk)  skin  tinier  6x6  

Sohd  skin  barrier  8x8 

Skin  barrier  with  flange  ... 
Adhesive  disc/foam  pad  . 

Appliance  cleaner  

Incontinerce/ostomy  supply 
Diab  shoe  tor  density  insert 
Diat)etic  custom  molded  sho  ; 
Diabetic  shoe  dens'ty  insert 
Diabetic  shoe  w/rc'ler/rockr 
Diatjetk:  shioe  with  wedge  ... 
Diab  shoe  w/mctatarsal  bar 
Diabetic  shoe  w/oti  set  heel 
Modification  diabetc  stioe  .. .. 
Misc/exper  non-prescript  dru 
Podatrlst  norv-covered  servi 
Chiropractof  ron-covered  S€ 

Naturopaths  

Misc/expe  personal  comfort 
Non-covered  item  or  service  . 
Descrip  not  indnat  hosp  vis 
Exercise  equipment  


'  All  nu«nenc  CPT  MCPCS  Copyngril  19W  AiT«nc&n  Me<*cal  Associal-on. 

•  « livt>cales  nvus  a/8  not  used  W  Medicare  paymen* 

'  •  Indole;  fetJucti.ifi  o1  Praclce  E«rer.se  RVUs  as  a  resun  ol  OBRA  1993, 
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0.00 
COO 
0.00 
0.00 
0.00 
0.00 
0.00 

b.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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0.00 
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HCPCS' 


D0110 
D0120 
D0130 
D0210 
D0220 
00230 
D0240 
D0250 
D0260 
D0270 
D0272 
D0274 
D0290 
•  D0310 
D0320 
00321 
D0322 
O0330 
D0340 
D0415 
D0425 
D0460 
00470 
D0471 
00501 
O0502 
00999 
01110 
01120 
01201 
01203 
01204 
01205 
01310 
01330 
01351 
01510 
01515 
01 520 
01525 
01550 
02110 
02120 
02130 
02131 
02140 
02150 
02160 
02161 
02210 
02330 
02331 
02332 
02335 
02336 
02380 
02361 
02382 
02385 
02386 
02387 
02410 
02420 
02430 
02510 
02520 
02530 
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Status 
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R 
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R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 
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Description 


lr>itial  oral  examinatkan 
Periodic  oral  examination 
Emergency  oral  examination 
Intraor  complete  film  series 
InlraofaJ  penapical  first  f 
Intraoral  periapical  ea  add 
Intraoral  occlusal  film 
Extraoral  first  film 

Extraoral  ea  additional  fHm 

Dental  bitewing  single  film 

Dental  bitewings  two  films  ..... 

Dental  bitewings  four  films 

Dentat  film  skuH/facial  bon 

Dental  saliography  „., 

Dental  tmj  arttirogram  ind  i  

Dental  other  tmj  fHms 

Dental  tomographic  survey 

Dental  panoramic  film 

Dental  cephatometrk;  film 

Bacteriologic  study 

Caries  susceplibiiity  test Z 

Pulp  vitality  test .„. 

Diagnostic  casts . 

Diagnostic  photographs „. 

Histopattiotogic  examiriatJons  _ 

Other  oral  pathology  procedu 

Unspecified  diagnostic  proce 

Dental  prophylaxis  adult  

Dental  prophylaxis  chikJ 

Topical  fKjor  w  prophy  chiW 

Topical  fluor  w/o  prophy  chi 

Topical  floor  w/o  prophy  adu  „, 

Topical  fluoride  w/  prophy  a  ^ 

Nutri  counsel-oontrol  caries  

Oral  hygiene  instruction 

Dental  sealant  per  tooth  

Space  mairttainer  fxd  unilat  .„ 

Fixed  bilat  space  maintainer 

Remove  unilat  space  maintain  

Remove  txlat  space  maintain  . 

Reoement  space  maintainer _ 

Amalgam  one  surface  pnmary 

Amalgam  two  surfaces  primary  

Amalgam  three  surfaces  prima 

Analgam  four/nx>re  surf  prima  

Amalgam  one  surface  pemianen  .. 
Amalgam  two  surfaces  permane  .... 
Amalgam  ttvee  surfaces  perma  .».. 

Amalgam  4  or  >  surfaces  perm 

Silcate  cement  per  restorat 

Resin  o«>e  surface-anterkx  

Resin  two  surfaces-anterior 

Resin  three  surfaces-anterio . 

Resin  4/>  surt  or  w  incis  an 

Cornposite  resin  crown  

Resin  one  surf  poster  primar 

Resin  two  surf  poster  primar  

Resin  three/more  surf  post  p 

Resin  one  surt  poster  penman 

Resin  two  surf  poster  perman  

Resin  three/more  surf  post  p 

Dental  goW  foil  one  surface I 

Dental  goW  foil  two  surface 

Dental  goW  foil  three  surfa  

Dental  inlay  metallic  1  surf  

Dental  inlay  metallic  2  surf  

Dental  inlay  metallic  3  surf  _... 


Work 
RVUs  2 


•  All  numeric  CPT  HCPCS  Copyngm  1 994  Ameocan  Medical  Association 

'(Indicates  RVUs  a-*  not  used  tor  Medicare  payment 

'  •  Indicates  reduction  of  Praoice  Expense  RVUs  as  a  result  ot  OBRA  1993 
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Addendum  B.— Relative  Value  Jnits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


MOD 


D2540 

D2610 

D2620 

D2630 

D2640 

D2650 

D2651 

D2652 

D2660 

D2710 

D2720 

D2721 

D2722 

D2740 

D27S0 

D2751 

D2752 

D2790 

D2791 

D2792 

0281 0 

02910 

02920 

02930 

02931 

02932 

D2933 

02940 

02950 

D2951 

02952 

02954 

02960 

D2961 

02962 

02970 

02980 

02999 

03110 

03120 

O3220 

03310 

03320 

03330 

D3346 

03347 

03348 

03351 

03352 

03353 

03410 

03421 

03425 

03426 

03430 

C3450 

03460 

03470 

03910 

D3920 

03950 

03960 

03999 

04210 

04211 

04220 

04240 
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Oescriptk  n 


Dental  onlay  njetaUic  .. 
Inlay  porcelain/cefamic  1  sd . 
inlay  porcelain/ceramic  2  su  . 
Inlay  porcelain/ceramic  3  su  . 
Onlay  w  inlay  porcelain/ceri  . 
Inlay  composite/resin  one  S( 
Inlay  composite/resin  two  st 
Inlay  composite/resin  3  surf 
Onlay  w  inlay  composite/res 
Crown  resin  laboratory 
Crown  resin  w/  high  noble  ife 
Crown  resin  w/  t>ase  metal< 
Crown  resin  w/  noble  metal 
Crown  porcelain/ceramic  su  >s 
Crown  porcelain  w/  h  not>le 
Crown  porcelain  fused  t>asfl  i 
Crown  porcelain  w/  noble  rr  st 
Crown  full  cast  high  noble  1 1 
Crown  full  cast  t)ase  metal 
Crown  full  cast  noble  metal 
Crown  3/4  cast  metallic 
-Dental  recement  inlay  .„ 
Dental  recemerrt  crown  . 
Prefab  stniss  steel  cnwn  pri 
Prefab  stniss  steel  crown  p 
Prefabricated  resin  crown  .  .. 
Prefab  stainless  steel  crowi 
Dental  sedative  filling  . 
Core  build-up  inci  any  pins 

Tooth  pin  retention 

Post  and  core  cast  -t-  crowr^ . 
Prefab  post/core  -»■  crown  . ... 
Laminate  lat>lal  veneer 
Lab  labial  veneer  resin 
Lab  lat>ial  veneer  porcelain  . 
Temporary-  fractured  tooth 

Crown  repair  

Dental  unspec  restorative  ( r 

Pulp  cap  direct 

Pulp  cap  Indirect  

Therapeutic  pulpotonrty 

Anterior  

Root  canal  therapy  2  canal  s 
Root  canal  therapy  3  canal  i 
Repeat  root  canal  thrapy  a  it 
Repeat  root  car^l  bicuspid  . 
Repeat  root  canal  molar  . 
Apexiftcatlon/recalc  initial 
Apexification/recalc  interim 
Apexificatlon/recalc  final 
Apicoect/perirad  surg  antei 

Root  surgery  bicuspid 

Root  surgery  molar  

Root  surgery  ea  add  root 

Retrograde  filling 

Root  amputation  

Endodontic  endosseous  in|)lan 
Intentional  replantation 
Isolation-tooth  w  rut>b  dam 

Tooth  splitting  

Canal  prep/fitting  of  dowel  L.. 
Bleaching  of  discolored  tot  t 
Endodontic  procedure 
Gingivectomy/plasty  per  qiiad 
Ginglvectomy/plasty  per  topt 
Gingival  curettage  per  quatir 
Gingival  flap  proc  w/  planii    .. 


A;i  rn.-ner<  CPT  HCPCS  Copy"g"l  1994  A-nencan  Meacal  Assoc^at^or 
'  I  indicates  RVUs  are  not  used  for  Medicare  payfnent. 
i  •  ircca'es  fflO-rioi  c  P-actice  Eioe'&e  RVUs  as  a  cesjit  o'  OBRA  i9l3. 
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0561 0 

05620 

D5630 

D5640 

05650 

05660 

D5710 

D5711 

05720 

D5721 

05730 

05731 

05740 

05741 

D5750 

D5751 

05760 

05761 

05810 

05611 

05620 

05821 

06850 

05851 

05860 

05861 

05862 

D5899 

05911 

05912 

0591 3 

D5914 

0591 5 
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MOD 


Status 
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Description 


Crown  lengthening 

Mucogingival  surg  per  quadra  . 
Osseous  surgery  per  quadrant 

Bone  replace  graft  single  si 

Bone  replace  graft  mult  site  .... 

Guidad  tissue  regeneration  

Pedicle  soft  tissue  graft  pr 

Free  sofi  tissue  graft  proc , 

Provision  spint  intracoronal 

Provisional  splint  extracoro 

Periodontal  scaling  &  root 

Periodontal  scaling  w/inflam  

Periodontal  maint  procedures  ... 
UnscherAited  dressing  change  . 
Unspecified  periodontal  proc  .... 
Dentures  complete  upper 
Dentures  complete  lower  ...„..., 

Dentures  immediate  upper  

Dentures  immediate  lower  „ 

Dentures  upp  part  resin  base  .. 

Lower  part  denture  acrylic 

Upper  part  denture  base  cast .. 
Lower  part  denture  ttase  cast .. 

Removable  partial  denture  

Dentur  adjust  complete  upper  . 
Denture  adjust  complete  lowr  .. 

Dentures  adjust  part  upper 

Dentures  adjust  part  lower 

Dentur  repr  broken  compi  bas  . 
Replace  denture  teeth  compit  . 
Repair  resin  saddle  or  base  .... 
Rep  part  denture  cast  frame  .... 

Rep  partial  denture  clasp 

Replace  part  denture  teeth 

Add  tooth  to  partial  denture 

Add  clasp  to  partial  denture  .... 
Dentur  rebase  complete  upper 
RepI  base  comp  lower  denture 
RepI  base  part  upper  denture  .. 
RepI  base  part  tower  denture  ... 
Demur  relin  upp  compI  chrsd  ... 
Resurface  I  comp  denture  chr  .. 
Resurface  u  part  denture  chr  .... 

Resurface  I  part  denture  chr 

Resurface  u  comp  denture  lab  . 
Resurface  I  comp  denture  lab  .. 
Resurface  u  part  denture  lab  .... 

Resurface  I  part  denture  lab 

Denturs  interim  complete  upp  ... 
Temp  complete  denture  tower  .. 

Temp  partial  denture  upper 

Temp  partial  denture  lower 

Tissue  condittoning  

Tissue  condittoning  lower  

Overdenture  complete  

Overdenture  partial  

Precision  attachment  

Removable  prosthodontk:  proc  .. 

Facial  moulage  sectional  

Facial  moulage  complete 

Nasal  prosthesis 

Auricular  prosthesis  ... 

OrbitaJ  prosthesis „, 

Ocular  prosthesis  ..... . 

Facial  prostf>esis ... 

Nasal  septal  prosthesis  

Ocular  prosthesis  interim 


Worft 
RVUs* 


•  All  numeric  CPT  HCPCS  CopjiigM  1994  Amercan  Med>cal  AssocalKXi 

'  » Indicates  RVUs  are  not  used  lor  MeOcare  payment. 

•'  •  Indicates  reduclkyi  ot  Practice  Eipe-se  RVUs  as  a  result  ol  OBRA  1993. 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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expense 
RVUs  3 


0.00 
0.00 
0.00 
>.  0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.tX) 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
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RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0  00 

0.00 


Total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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N 
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N 
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N 
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Addendum  B.— Relative  Value  I  nits  (RVUs)  and  Related  Information— Continued 


HCPCS' 


MOO 


D5924 

D5925 

D5926 

D5927 

05928 

05929 

05931 

05932 

05933 

05934 

05935 

05936 

05937 

05951 

05952 

05953 

D5954 

05955 

05958 

05959 

05960 

05982 

05983 

05984 

05985 

05986 

05987 

05988 

05999 

06030 

06040 

06050 

06055 

06080 

06090 

O6100 

06199 

06210 

06211 

06212 

O6240 

06241 

D6242 

D6250 

06251 

D6252 

D6520 

06530 

06540 

06545 

06720 

06721 

06722 

06750 

06751 

06752 

O6780 

O6790 

06791 

06792 

06930 

06940 

06950 

06970 

06971 

06972 

06973 


Status 


R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 


Oescriptior 


Cranial  prosthesis  

Facial  augmentation  Implant 

Replacement  nasal  prosttiesi 

Auricular  replacement 

Ort)ital  replacement  

Facial  replacement  

Surgical  obturator  

Postsurgical  obturator 

Refitting  of  obturator  

Mandibular  flange  prosthesis 

Mandibular  denture  prosth  . 

Temp  obturator  prosthesis  . 

Trismus  appliance 

Feeding  aid 

Pediatric  speech  aid  

Adult  speech  aid  

Superimposed  prosthesis  . 

Palatal  lift  prosthesis 

Intraoral  con  def  inter  pit  .. 

Intraoral  con  def  mod  palat 

Modify  speech  aid  prosttiesi! 

Surgical  stent  

Radiation  applicator 

Radiation  shield  

Radiation  cone  locator 

Fluoride  applicator  

Commissure  splint  

Surgical  splint  

Maxillofacial  prosttiesis 

Prosthodont  endosseous  im| 

Subperiosteal  implant  

Transosseous  implant 

Implant  connecting  bar  

Implant  maintenance  ...„ 

Repair  implant^ 

Removal  of  implarrt 

Implant  procedure 

Prosthodont  high  noble  meti  I 

Bridge  base  metal  cast 

Bridge  noble  metal  cast 

Bridge  porcelain  high  noble 
Bridge  porcelain  base  nnetal 
Bridge  porcelain  nobel  meta 
Bridge  resin  w/high  noble  . 
Bridge  resin  base  metal  .... 
Bridge  resin  w/noble  metal 
Oental  retainer  two  surfaces 
Retainer  metallic  3>  surface 
Retainer  metallic  cusps  .. 
Retainer  acid  etch  bridge 
Retain  crown  resin  w  hi  nt>l< 
Crown  resin  w/base  metal  . 
Crown  resin  w/noble  metal 
Crown  porcelain  high  noble 
Crown  porcelain  t>ase  meta 
Crown  porcelain  noble  met: 
Crown  3/4  high  nobte  metal 
Crown  full  high  noble  metal 
Crown  full  base  metal  cast 
Crown  full  noble  metal  cast 
Oental  recement  bridge  ... 

Stress  breaker  

Precision  attachment  

Post  &  core  plus  retainer  . 
Cast  post  bridge  retainer  . 
Prefab  post  &  core  plus  ret 
Core  kHjild  up  for  retainer 


AH  numeric  OPT  HCPCS  Copyright  1994  American  Medical  Association 
'  » Indicates  RVUs  are  not  used  for  Medicare  payment 
3  •  i~rfiraies  reduction  of  Practice  Enpense  RVUs  as  a  result  ol  OBRA  199 


Work 
RVUs  2 


Practk» 
expense 
RVUs  3 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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0.00 

0.00 
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0.00 

0.00 

0.00 

0.00 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 

practne 

RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Gk>bal 
period 


0.00 

0.00 

0.00 

0.00 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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0.00 
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0.00 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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0.00 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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HCPCS' 


06975 

06980 

06999 

07110 

07120 

07130 

07210 

O7220 

07230 

07240 

07241 

07250 

07260 

07270 

07271 

07272 

07280 

07281 

07285 

07286 

07290 

07291 

0731 0 

07320 

D7340 

07350 

07410 

07420 

07430 

07431 

07440 

07441 

07450 

07451 

07460 

07461 

D7465 

O7470 

O7480 

07490 

0751 0 

07520 

07530 

07540 

07550 

07560 

0761 0 

07620 

07630 

07640 

07650 

07660 

07670 

07680 

0771 0 

07720 

07730 

07740 

D7750 

07760 

D7770 

D7780 

D7810 

07820 

07830 

07840  1 

07850  I 
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Status 


R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 


Description 


Coping  metal 

Bridge  repair  

Fixed  prosthodontic  proc _„„ 

►Oral  surgery  single  tooth  .„„. 

Each  add  tooth  extraction 

Tooth  root  removal  

Rem  imp  tooth  w  mucoper  flp  ... 

Impact  tooth  renxjv  soft  tiss  , 

Impact  tooth  rennov  part  bony 

Impact  tooth  remov  comp  bony  .. 
Impact  tooth  rem  bony  w/comp  .. 

Tooth  root  removal  

Oral  antral  fistula  closure „. 

Tooth  reimplantation  

Tooth  implantatkjn  .... 

Tooth  transplantation „ 

Exposure  impact  tooth  orthod  .... 

Exposure  tooth  aid  eruption  

Biopsy  of  oral  tissue  hard _. 

Bk)psy  of  oral  tissue  soft  

Repositioning  of  teeth 

Transseptal  fiberotomy  _. 

Alveoplasty  w/extraction  

Alveioplasty  w/o  extractkxi _. 

Vestibuloplasty  rkjge  extens 

Vestibutoplasty  exten  graft  

Rad  exc  lesion  up  to  1 .25  cm 

Leskm  >  1.25  cm _ 

Exc  benign  tumor  to  1 .25  cm  

Benign  tumor  exc  >  1 .25  cm  

Malig  tumor  exc  to  1 25  cm 

Malig  tumor  >  125  cm 

Rem  odontogen  cyst  to  1 .25  cm  . 
Rem  odontogen  cyst  >  1.25  cm  ., 
Rem  nonodonto  cyst  to  1 .25  cm  . 
Rem  nonodonto  cyst  >  1 .25  cm  .. 

Lesion  destruction _„ 

Rem  exostosis  maxiOa/mandi} 

Partial  osteotomy  

Mandible  resectkxi 

I«d  absc  intraoral  soft  tiss 

l&d  at>scess  extraoral  

Removal  fb  skirVaredar  tiss  

Removal  of  fb  reactk>n 

Removal  of  sloughed  off  bone  _.. 

Maxillary  sinusotomy 

Maxilla  open  reduct  simple 

Qsd  reduct  simpi  maxilla  fx 

Open  red  simpI  mandible  fx , 

Cfed  red  simpI  mandible  fx 

Open  red  simp  malar/zygom  (x  .... 

CIsd  red  simp  malar/zygom  fx  . 

Open  red  sirriple  alveolus  fx 

Reduct  simple  facial  bone  fx  „ 

Maxilla  open  reduct  compound  .... 

CIsd  reduct  compd  maxilla  fx  „ 

Open  reduct  cornpd  mandble  fx  ... 

CIsd  reduct  compd  mandble  fx 

Open  red  comp  malar/zygma  fx  ... 

CIsd  red  comp  malar/zygma  fx 

Open  reduc  compd  alveolus  fx 

Reduct  compnd  facial  bone  fx  ....„ 

Tnij  open  reduct-dislocation  „. 

Closed  tmp  manipulatkm 

Tmj  manipulation  urxJer  anest 

Removal  of  tmj  condyle 

Trnj  meniscectomy , 
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'  All  nomeric  CPT  HCPCS  CopyrigM  19W  Americw  Medic*  AtwxaaHon 

>•  IndicUes  RVUs  are  not  uMd  for  Medicw*  paymwiL 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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ADDENDUM  B,— Relative  V/«.i«  l>  its  (RVUs)  and  Related  Information— Continued 


HCPCS' 


MOD 


D7852 

D78S4 

D7856 

D7858 

D7860 

D7865 

D7870 

D7872 

D7873 

D7874 

D7875 

D7876 

D7877 

D7880 

D7899 

D7910 

D7911 

D7912 

D7920 

D7940 

D7941 

D7942 

D7943 

D7944 

D7945 

D7946 

D7947 

D7948 

D7949 

D7950 

D7955 

D7960 

D7970 

D7971 

D7980 

D7981 

D7962 

D7983 

D7990 

D7991 

D7993 

D7994 

D7999 

D8110 

081 20 

08210 

D8220 

08360 

08370 

08460 

08470 

08480 

08560 

08570 

08580 

D8650 

08750 

08999 

09110 

0921 0 

09211 

09212 

09215 

09220 

09221 

D9230 

09240 


Status 


R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

n 

R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 


Description 


Tmj  repair  of  joint  disc  _... 

Tmj  excisn  of  joint  men^mne 

Tmj  cutting  of  a  muscle  

Tmj  reconstruction 

Tmj  cutting  into  joint  _ 

Tn^  reshaping  componerJts  .... 

Trr^  aspiration  joint  fluid ~... 

Tmj  dagnostic  arttiroscopy 

Trr^  arttiroscopy  lysis  adhesn  . 
TfTij  arttiroscopy  disc  reposit ... 
Tmj  arthroscopy  synovectomy 
Tmj  arthroscopy  discectomy  ... 
Trrq  arthroscopy  debridement  . 
Occlusal  orltiotic  appliance  ..... 

Tmj  unspecified  therapy  

Dent  sutur  recent  wnd  to  5  cm 
Dental  suture  wound  to  5  cm  . 
Suture  complicate  wnd  >  5  cm 

Dental  skin  graft _... 

Reshaping  bone  orthognathic  . 
Bone  cutting  ramus  closed  _. . 

Bone  cutting  ramus  open  

Cutting  ramus  open  w/graft  .... 

Bone  cutting  segmented 

Bone  cutting  body  mandible  ... 
Reconstruction  maxilla  total .... 
Reconstruct  maxilla  segment .. 
Reconstruct  midface  no  graft  .. 
Reconstruct  midface  w/graft  ... 

Mandible  graft 

Repair  maxillofacial  defects  .... 

Frenutectomy/frerMjIotomy 

Excision  hyperplastic  tissue  .... 
Excision  pericoronal  gingiva  ... 

Sialolithotomy  „ 

Excision  of  salivary  gland 

Sialodochoplasty 

Closure  of  salivary  fistula 

Emergency  tracheotomy 

Dental  coronoidectomy  _ , 

Implant  facial  bones 

Implant  chin _ 

Oral  surgery  procedure 

Orttx>dontic  rem  appliance  tx  . 
Fixed  appliance  therapy  guid  . 
Orthodontic  rem  appliance  tx  . 
Fixed  appliance  therapy  habt 
Orttiodontic  rem  appliance  tx  . 
Fixed  appliance  interceptive  .. 
Trans  dentil  class  1  malocd  .. 
Class  il  malocclusion  tmstn  ... 
Class  iii  malocclusion  trnst  .... 
Class  i  tx  atyp/exl  skel  cas  .... 
Class  ii  malocclusion  perman 
Class  iii  makxxdusion  permn  . 
Tx  atypical/extend  skel  case  .. 
Post-treatment  stabilization  ... 

Orthodontic  procedure  

Dent  procedure  general  minor 
Dent  anesthesia  w/o  surgery  . 

Regional  block  anesthesia 

Trigeminal  islock  anesthesia  .. 

Local  anesthesia 

General  anesthesia 

General  anesthesia  ea  ad  15r 

Analgesia  

Intravenous  sedation  


■  A::  r..^f~p^K  OPT  HCPCS  Copy  gn'  1994  Amencan  f^teccai  Assocatx^n 
■ :  inOioaiBS  RVUs  are  -ici  !,sed  tor  tMiat.are  payment. 
■  '^'Jcal?» 'eduction  of  P-szToe  E 'Ceosf:  RVUs  as  a  resa'r  of  OBR*  t99J 
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\Noik 
RVUs» 


Practice 

expense 

RVUs  3 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.0G 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

aoe 

0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OM 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.60 
QJOO 
OJOO 

aoo 

0.00 

OJOQ 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OJOO 

OJOO 

OJOO 

OJOO 

OJOO 

QJOO 

OJOO 

0.00 

0.00 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0^ 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OJX> 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 
period 


0.00 
0.00 
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0.00 
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0.00 
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0.00 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

boo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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HCPCS' 


D9310 

D9410 

D9420 

D9430 

09440 

D9610 

D9630 

D9910 

D9920 

09930 

09940 

09941 

09950 

09951 

D9952 

09999 

G0001 

G0002 

G0003 

G0003 

G0003 

G0004 

G0005 

G0006 

G0007 

GOODS 

G0009 

G0010 

G0015 

G0016 

G0020 

G0021 

G0025 

H5300 

J0110 

J0120 

J0150 

J0170 

J0190 

J0205 

J0210 

J0220 

J0230 

J0240 

J0256 

J0280 

J0290 

J0295 

J0300 

J0330 

J0340 

J0350 

J0360 

J0380 

J0390 

J0400 

J0460 

J0470 

J0475 

J0500 

J0510 

J0515 

J0520 

J0530 

J0540 

J0550 

J0560 


MOD 


ADDENDUM  B.-RELAT.VE  VALUE  UNITS  (RVUs)  AND  RELATED  INFORMATION-Cootinued 


Status 


26 
TC 


R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

R 

X 

A 

D 

D 

0 

A 

A 

A 

A 

X 

X 

X 

A 

A 

C 

C 

A 

A 

E 

E 

E 

E 

E 

E 

E 

0 

D 

D 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


Description 


Dental  consultation  

Dental  house  call [ 

Hospital  call  Z..1.Z.Z 

Office  visit  during  hours~.'l~".'."!.~.™"! 

Off«e  visit  after  hours 

Dent  therapeutic  drug  inject  ZZ....Z 

Other  drugs/medicaments 

Dert  appi  desensitizing  med  ....!!."!."! 

Behavior  management 

Treatment  of  complications "Z. 

Occlusal  guards  ZZ. 

FabricaGon  of  mouttiguards  ...ZZZZl 

Ocduskjn  analysis  "."".™ 

Limited  occlusal  adjustment  ZZZZZ. 

Complete  occlusal  adjustment Z~ 

Adjunctive  procedure  

Drawing  blood  for  specimen  ZZZZZZ. 

Temporary  urinary  catheter 

ECG  24hr  attended  nx>nitoring  .!."."."! 

ECG  24hr  attended  monitoring 

ECG  24hr  attended  monitoring ."." 

ECG  transm  phys  review  &  int  . . 

ECG  24  hour  recording  ZZ. 

ECG  transmission  &  analysis ZZ. 

ECG  phy  review  &  interpret .".~ 

Admin  influenza  virus  vac „ ZZ 

Admin  pneumococcal  vaccine  J!!!~."' 

Admin  hepatitis  b  vaccine ZZZ.Z 

Post  symptom  ECG  tracing  ....ZZ..Z 

Post  symptom  ECG  md  review  .Z 

Prepare  face/oral  prosthesis 

Prepare  orbital  prosthesis 

Collagen  sidn  test  kit  ."..." 

Occupational  therapy 

Administration  injection Z.Z.ZZ.. 

Tetracyclin  injection  ZZZl 

Irjjection  adenosine  6  MG  Z.Z.ZZ...Z... 

Adrenalin  epinephrin  inject  

Biperiden  2  MG  injection  ...ZZ 

Alglucerase  injection „ 

MethykJopate  hd  injection  Z. 

Allergy  desensitization  aqeo 

Allergy  desensitization  allp ."."""" 

Allergy  desensitiz  emulsific 

Alpha  1 -proteinase  500  MG  ..    . 

Aminophyfjin  250  MG  inj 

Amplcillin  500  MG  inj "".;" 

Ampfcillin  sodium  per  1 .5  gm 

Amobarbital  125  MG  inj .'.31™ 

Succinycholine  chtoride  inj .Z.ZZ.Z, 

Nandroton  phenpropionate  inj  ...ZZ 

Injection  anistreplase  30  u ...,...Z..Z 

Hydralazine  hcl  injection 1"!.".".T..  ' 

Metaraminoi  injeo^ ...Z.Z..Z.. 

Chlofoquine  injection  _...""™1"." 

TrimettiJaphan  injection  

Atropine  sulfate  injection  ZZZZZZZ 

Dimecaprol  injectk)n  ". 

Baclofen  10  MG  injection ZZZZZZZZ 

Dk;yclomine  injection  Z.ZZ.Z.Z 

Benzquinamide  injection .....Z.......' 

Benztropine  injection  Z.Z."ZZZ 

Bethanechd  chtoride  inject ... ... 

Penkjillin  g  benzathine  inj '"■"" 

Penicillin  g  benzathine  inj 

PenkJillin  g  benzathine  inj  , 

Penicillin  g  benzathine  inj '." 


Work 
RVUs  2 


'  » Indicates  RVUs  are  not  used  tor  MedKare  payment 
•  Indicates  reduction  ot  PraaKe  t  xpense  RVUs  as  a  result  o(  OBRA  1 993. 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.50 

0.00 

0.00 

0.00 

0.52 

0.00 

0.00 

0.52 

0.00 

0.00 

0.00 

0.00 

0.52 

0.00 

0.00 

0.00 

0.32 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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0.00 


Practice 
expense 
RVUs  3 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.70 

0.00 

0.00 

0.00 

7.31 

1.18 

5.73 

0.40 

0.00 

0.00 

0.00 

5.73 

0.40 

0.00 

0.00 

0.95 

0.24 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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0.00 

0.00 
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Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.02 

0.00 

0.00 

0.00 

0.65 

0.09 

0.51 

0.05 

0.00 

0.00 

0.00 

0.51 

0.05 

0.00 

0.00 

0.00 

0.03 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

1.22 

0.00 

0.00 

0.00 

8.48 

1.27 

6.24 

0.97 

0.00 

0.00 

0.00 

6.24 

0.97 

0.00 

0.00 

0.95 

0.59 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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ADDENDUM  B.— RELATIVE  VALUE  I  NFTS  (RVUS)  AND  RELATED  INFORMATION— Continued 


HCPCS' 


MOD 


J0570 

J0580 

J0585 

J0590 

J0600 

J0610 

J0620 

J0630 

J0635 

J0640 

J0670 

J0680 

J0690 

J0694 

J0695 

J0696 

J0697 

J0698 

J0700 

J0702 

J0704 

J0710 

J0715 

J0720 

J0725 

J0730 

J0743 

J0745 

J0760 

J0770 

J0780 

J0790 

J0800 

J0810 

J0820 

J0830 

J0835 

J0840 

J085O 

J0895 

J0900 

J0945 

J0970 

J1000 

J1020 

J1030 

J1040 

J1050 

J1055 

J1060 

J1070 

J1080 

J1090 

J1100 

J1110 

J1120 

J1155 

J1160 

J1165 

J1170 

J1180 

J1200 

J1205 

J1212 

J1230 

J 1240 

J1245 


Status 


E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 

E 

E 

E 

E 

E 

D 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

D 

E 

E 

E 

D 

E 

D 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

D 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 


Descriptiofi 


MS 


PenidlKn  g  t>enzattiine  ini 
Penicinin  g  tienzathine  ini  — - 
Botulinum  toxin  a  per  100  u 
Ethytnorepinephrine  hd  inj  . 
EdrtatB  calcium  disodium  inj 
Caidum  gluconate  injection  . 
Calcium  glycer  &  Iact/10  ML 
Calcitonin  salmon  injection  .. 

Caicitriol  injection 

Leucovorin  calcium  injection 

Mepivacaine  injection  _., 

Desianoside  injection  .„ 

Cefazolin  sodium  injection  . 
Cefoxitin  sodium  injection  .. 
Cefonocid  sodium  Injection 
Ceftriaxone  sodium  Injection 
Sterile  ceturoxime  injection 
Cefotaxime  sodium  Injection 
Betamethasone  injection 
BetameUiasone  acet&sod  i 
Betamethasone  sod  phosp/4^ 
Cephapirin  sodium  Injection 
Ceflizoxime  sodium  /  500  M( 
Chloramphenicol  sodium  i 
Chorionic  gonadotropin/1000  i 
Chiorpheniramin  maleate  Inj 
Cilastatin  sodium  Injection 
Inj  codeine  phosphate  /30 1 

Colchicine  injection  

Colistinf)ethate  sodium  in] ... 
Prochlorperazine  Injection  . 

Nikethamide  injection 

Corticotropin  injection  

Cortisone  Irqection  

Cortigel  40  injection — 

Cotrophin  zinc  hydroxid  inj 
Inj  cosyntropin  per  0.25  MG 
Warfarin  sodium  injection 
Cytome^  'ovirus  imm  IV  Mi 
Deferoxamine  mesylate  ir^ 
Testosterone  enanthate  inj 
Brompheniramine  maleate  t 
Estradiol  valerate  injection  . 
Depo-eslradiol  cypionate  inj 
Methylprednisdorw  20  MG  i 
Methylprednisolone  40  MG  i 
Methylprednisolone  80  MG  i 
Medroxyprogesterone  inj 
Medrxyprogester  acetate  inj 
Testosterone  cypionate  1 
Testosterone  cypionat  100 1 
Testosterone  cypionat  200 1 
Testosterone  cypionate  50  I 
Dexamethosone  sodium  | 
Dehydroergotannine  injectioi 
Acetazolarmd  sodium  inject!  > 
Digitoxin  injection  .. 
DIgoxin  injection  .... 
Phenyloin  sodium  Injection 
Hydromorphone  Injection 

Dyphylline  Injection  

Diphenhydramine  hcl  inject!  > 
Chlorothiazide  sodium  irij . 
Dimethyl  sulfoxide  50%  50 

Methadone  injection 

Dimenhydrinate  injection 
Dipyridanrwle  injection  .... 


M. 


ph(  s 


•  All  nu.ticnc  CPT  HCPCS  CopyT.gm  1994  Amencar  Medical  Associatio^i 

''  •  Indicates  RVUs  are  not  jsed  lor  Medicare  payt^enl 

■■ '  Indicates  reduction  ol  Practice  E>p«rise  RVUs  as  a  result  of  OBRA  199 
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Work 
RVUs  2 


Practice 
expense 
RVUs3 


ij 


IIG 
IIG 
IIG 


AL 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.001 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


Total 


0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oe 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oe 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 
period 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o:oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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o 
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o 

o 
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o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 
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o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 

0 

o 
o 
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J1320 

J1330 

J1340 

J1360 

J1360 

J1362 

J1364 

J1380 

J1390 

J1410 

J1435 

J1436 

J1440 

J1441 

J1455 

J1460 

J1470 

J1480 

ji4go 

J1500 

J1510 

J1520 

J1530 

J1540 

J1550 

J1560 

J1561 

J1562 

J1570 

J1580 

J1600 

J1610 

J1620 

J 1625 

J1630 

J1631 

J1640 

J1642 

J1644 

J1660 

J1670 

J1690 

J1700 

J1710 

J1720 

J1730 

J1739 

J1741 

J1760 

J1770 

J1780 

J1785 

J1790 

J1800 

J1810 

J1820 

J1830 

J1840 

J1850 

J1885 

J1890 

J1910 

J1930 

J1940 

J1950 

J1960 

J1970 
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MOD 


Status 


E 
E 

E 
D 
D 

E 

E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
•■E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
D 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 


Description 


Amitriptyline  injection 

Ergonovine  maleate  injection  .. 

Aqueous/saline  placebo  inj 

Erythromycin-im  inj  ^„ 

Erythromycin-iv  Inj  

Erythromycin  glucep  /  250  MG. 

Erythro  lactot)ionate  /500  MG  .. 

Estradiol  valerate  10  MG  inj  .... 

Estradiol  valerate  20  MG  inj  .... 

Inj  estrogen  conjugate  25  MG  ., 

Injection  estrone  per  1  MG 

Etidronate  disodium  inj  , 

Filgrastim  300  meg  injection 

Filgrastim  480  meg  injection 

Foscamet  so<Sum  Injection 

Gamma  globulin  1  CC  inj  

Gamma  glotwiin  2  CC  inj  

Gamma  globulin  3  CC  inj  

Gamma  glotHjIin  4  CC  irij  

Gamma  glotxjlin  5  CC  inj  

Gamma  globulin  6  CC  inj  

Gamma  glotxjiin  7  CC  inj  ..„ 

Gamma  globufin  8  CC  inj  

Gamma  globulin  9  CC  inj  

Gamma  glotxjiin  10  CC  inj  

Gamma  globulin  >  10  CC  inj  ..„ 

Immune  globufin  injection  

Immune  globulin  10%  /5  grams 

Garx:iclovlr  sodium  injection  

Garamycin  gentamicin  inj  

Gold  sodium  ttiiomaleate  inj  , 

Glucagon  hydrochlorlde/l  MG  ... 
Gonadorelin  hydroch/ 100  meg  . 
Granisetron  hydrochlor/1  MG  .... 

Haloperidol  injection  _... 

Haloperldol  decanoate  Irq  

Heparin  sodium  injection  

Inj  heparin  sodium  per  10  u  

Inj  heparin  sodium  per  lOOOu  .... 

l-fetamine  injection 

Tetanus  immune  globulin  inj 

Prednisolone  tebutate  inj 

Hydrocortisone  acetate  inj  

Hydrocortisone  sodium  ph  inj  .... 

Hydrocortisone  sodium  succ  i 

Oiazoxide  injection 

Hydroxyprogesterone  cap  125  .. 
Hydroxyprogesterone  cap  250  „, 

Iron  dextran  2  CC  inj  

Iron  dextran  5  CC  inj  

Iron  dextran  10  CC  inj  

Injection  Imiglucerase/unit  

Droperidol  Injection  

Propranolol  injection  

Droperidoi/fenlanyl  inj 

Insulin  injection  

Interferon  beta-1b/.25  MG 


Work 
RVUs^ 


Kanamydn  sulfate  500  MG  inj 

Kanamycin  sulfate  75  MG  inj 

Ketorolac  b'ometfTamine  inj 

Cephatothin  sodium  injection 

Kutapressin  injection „, 

Propiomazine  iniectkxi 

Furosemide  irijection __.. 

LeuproKde  acetete/3.75  MG  

Levorphanol  tartrate  inj 

Methotrimeprazine  injection 


0.00 

0.00 

0.00 

0.00 

OXX> 

0.00 

0.00 

0.00 

0.00 

OJOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OJOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OJOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Practne 
expense 
RVUs  3 


0.00 

0.00 

0.00 

OJX) 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0<00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 


Total 


0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
aoo 
aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 


Gk)bal 
period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Upd^ 
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o 

o 

o 

o 
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o 

o 

o 

o 

o 
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o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 
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o 
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o 
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o 
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o 

o 

o 

o 
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o 

o 

o 

o 

o 

o 

o 

o 
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Addendum  B.— Relative  Value  Umits  (RVUs)  and  Related  Inrdrmation— Continued 


HCPCS" 


mod 


ji9eo 

J1990 

J2000 

J2010 

J20S0 

J2060 

J2100 

J21S0 

J2160 

J2175 

J2180 

J2190 

J2210 

J2240 

J2260 

J2270 

J2275 

J2320 

J2321 

J2322 

J2330 

J2350 

J2360 

J2370 

J2400 

J2405 

J2410 

J2430 

J2440 

J2460 

J2480 

J2490 

J2495 

J2510 

J2512 

J2515 

J2520 

J2540 

J2545 

J2550 

J2S60 

J2590 

J2595 

J2600 

J2640 

J2650 

J2670 

J2672 

J2675 

J2680 

J2690 

J2700 

J2710 

J2720 

J2725 

J2730 

J2760 

J2765 

J2790 

J2800 

J2810 

J2820 

J2825 

J2860 

J2910 

J2912 

J2914 


Status 


E 

E 

E 

E 

E 

E 

E 

E 

D 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E  • 

D 

E 

E 

E 

E 

D 

E 

E 

E 

E 

E 

D 

D 

E 

E 

E 

D 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

D 

E 

E 

E 

E 


Descriptton 


Hyoscyamine  sulfate  inj 

Chloniazepoxide  injection  .... 

Lidocaine  injection  

Lincomycin  injection 

Ijver  iniection 

Lx>razepam  injection 

Luminal  sodium  injection  

Mannitol  ii^ection 

CycUzine  lactate  injection 

Meperidine  hydroctil/100  MG 
Meperidine/prom^hazine  inj 
Mersalyl  &  ttieophylline  ir^  ... 
Methytergonovin  maleate  inj 
Metocurine  iodide  injection  .. 

Inj  milrinone  lactate/5  ML 

Morphine  sulfate  injection  .... 
Morphine  sulfate  injection  .... 
Nandrolone  decanoate  50  M( 
Nandrolone  decanoate  100 
Nandrolone  decanoate  200 

Thiotiiixene  injection 

Niacinamide/rNacin  injection 

Orphertadrine  injection 

Ptwnylephrine  hd  injection 
Chkxoprocaine  hcl  injection 
Ortdansetron  hd  injection  .. 
Oxymorphone  ticl  injection 
Pamidronate  disodium/30  MC 

Papaverin  hd  injection 

Oxytetracydine  injection  .... 

Hydrochlorides  of  opium  inj 

Paraldehyde  injection  

Tridihexethyl  chloride  inj  .... 

Penicillin  g  procaine  inj 

Inj  penlagastrin  per  2  ML  ... 

Pentobarbital  sodium  inj  .... 

Thiopental  sodium  injection 

Penicillin  g  potassium  inj  ... 

Pentamidine  isettuonte/300m  | 

Promettazine  hd  injection  .. 

Phenot)art)ital  sodium  inj  .... 

Oxytodn  injection 

Vasopressin  tannate  inj 

Posterior  pituitary  inj 

Prednisolone  sodium  ph  inj 

Prednisolone  acetate  inj  

Totazdine  hd  injection  

Propantt)el<ne  txomide  inj  ... 

Ir^  progesterone  per  50  MQ 

Fluphenazine  decarx>ate  25 

Procainamide  hcl  injection  . 

Oxacillin  sodium  injection  .. 

Neostigmine  methylslfte  inj  . 

Inj  protamine  sulfate/10  MG 

Inj  protireljn  per  250  meg  ... 

Pralidoxime  chloride  inj 

Phentolaine  mesylate  inj  .... 

Metoclopramide  hcl  injection 

Rho  d  immune  globulin  inj 

Methocarbamol  injection  .. 

Inj  tt)eophylline  per  40  MG 

Sargramostim  injection  .... 

Sarracenia  purpurea  injectio  i 

Secot)arbital  sodium  inj  

Aurothioglucose  injection  ... 

Sodium  chloride  injection  ... 

Sodium  salicylate  injection  . 


Alt  njmefc  OPT  HCPCS  Copy'.g'it  19*1  Amerca.i  Medica!  Association 
'  •  tod'Ca**  RVUs  are  not  usao  fof  MeO'Care  paymem. 
' "  iniKates  rochiCt'OP  ot  Practice  E«per<se  BVUs  as  a  'cs^j't  o'  OBRA  t993 


Work 
RVUs  2 


4G 


practice 
expense 
RVUs  3 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 
ooo 

0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 


Global 
period 


Update 


0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

O.QO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 

0.00 

aoo 
aoo 

0.00 

aoo 
aoo 
aoo 

0.00 

aoo 


XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

o 

XXX 

o 

XXX 

0 

XXX 

o 

XXX 

o 

XXX 

o 

XXX 
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XXX 

0 

XXX 

0 

XXX 

o 

XXX 

0 

XXX 

0 

XXX 

o 

XXX 

0 

XXX 

o 

XXX 

o 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

o 

XXX 

0 

XXX 

o 

XXX 

o 

XXX 

o 

XXX 

0 

XXX 

0 

XXX 

o 

XXX 

o 

XXX 

0 

XXX 

o 

XXX 

o 

XXX 

0 

XXX 

o 

XXX 

o 

XXX 

0 

XXX 

0 

XXX 

o 

XXX 

0 

XXX 

0 

XXX 

o 

XXX 

o 

XXX 

o 

XXX 

o 

XXX 

0 

XXX 

o 

XXX 

0 

XXX 

o 

XXX 

o 

XXX 

0 

XXX 

0 

XXX 

o 

XXX 

0 

XXX 

0 

XXX 

o 

XXX 

0 

XXX 

o 

XXX 

o 

XXX 

0 

XXX 

o 

XXX 

o 

XXX 

0 

XXX 

0 

XXX 

o 
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HCPCS' 


MOO 


ADDENDUM  B-REUT.VE  VALUE  UNITS  (RVUs)  AND  REI>TED  INFORMATION-Continued 


Status 


J2920 



E 

J2930 



E 

J2950 



E 

J2970 

E 

J2995 

E 

J29g6 

E 

J3000 

E 

J3005 

E 

J3010 

E 

J3030 

E 

J3050 

D 

J3070 

E 

J3080 

E 

J3105 

E 

J3120 

E 

J3130 

E 

J3140 

E 

J3150 

E 

J3180 

D 

J3230 

E 

J3240 

E 

J3250 

E 

J3260 

E 

J3270 

E 

J3280 

E 

J3301 

E 

J3302 

E 

J3303 

E 

J3310 

E 

J3320 

E 

»  J3340 

E 

J3350 

E 

J3360 

E 

J3364 

E 

J3365 

E 

J3370 

E 

J3380 

E 

J3390 

E 

J3400 

E 

J3410 

E 

J3420 

E 

J3430 

E 

J3450 

E 

J3470 

E 

J3490 

E 

J3500 

E 

J3520 

• 

N 

J3530 

E 

J3535 

E 

J3540 

E 

J3550 

E 

J3560 

E 

J3570 

N 

J6015 

N 

J7010 

D 

J7020 

D 

J7030 

E 

J7040 

E 

J7042 

E 

J7050 

E 

J7051 

E 

J7060 

E 

J7070 



E 

J7080 



E 

J7090 



E 

J7100 



E 

J7110 

1 

E 

Description 


Methylprednisolone  injection .., 
Mattrylprednisolone  injection .., 

Pronrazine  hd  injection 

MeWdllin  sodium  injection  

hij  streptokinase/250000  lU  .... 

AHeptase  recombinant  inj 

Streptomycin  injection 

Strontiunv89  chtoride/IO  ML ... 

Fentanyl  dtrate  injection 

Sumatriptan  succinate/6  MG  .. 
Decamethonium  bromide  inj  ... 

Pentazocine  hd  injection  „ 

Chtorprothixene  injection  

Teibotallne  sulfate  inj  

Testosterone  enanttiate  inj 

Testosterone  enanthate  inj 

Testosterone  suspension  inj  .... 

Testosferon  propionate  inj  

Tetanus  toxoid  ir^tlon 

Ctiiorpromazine  hcl  injection .... 

Thyrotropin  injection  

Trimelhot}enzamide  hcl  inj 

Tobranrtyctn  sulfate  injection  „.. 

Imipramlne  hd  irijectlon  

TNethylperazine  maleate  ir^  .... 

Triamcinokx)e  acetonide  ir^ 

Triamcinolone  diacetate  inj 

Triamcinotone  hexacetoni  ir>j  ... 
Perphenazine  injection  ^.™..... 

Spectirwmycn  di-hcl  inj  .;. 

Cryptenamine  acetate  ir^ 

Urea  injection 

Diazepam  injection  J.Z 

Urokinase  5000  lU  Injection  

Urokinase  250,000  lU  inj  

Vancomycin  hd  injection  .. 

Isoxsuprine  hd  injection  

Methoxamine  injection  ._.„_ 

Triflupromazine  hcl  inj [ 

Hydroxyzine  hd  injection 

Vitamin  bl2  injection  „ 

Vitamin  k  phytonadione  inj  

Mephentermine  sulfate  inj  

Hyakjronidase  injection _ 

Drugs  urtdassified  injection 

Vitamin  therapy 

Endrate  ethyMetra-acet  inj  ....."." 

Nasal  vaccine  inhalation 

Metered  dose  inhaler  drug  

Autogenous  bkxxJ  extiact 

Intra-arterial  oxygen  inj „„ 

Adrenal  cortex  extract 

Laetrile  amygdalin  vit  b17 

Typhus  imrnurVir^ection  _. . 

VI  aOergy  vac  sing  dos  Inj „.. 

Multiple  dose  vial  allergy  va  

Normal  saline  solution  infus 

Normal  saline  solution  infus , 

5%  dextrose/normal  saline  

Normal  saline  solution  infus 

Sterile  saline/water 

5%  dextiose/water _ 

D5w  infusion  

5%  abumlsol  infusion  „ 
26%  aibumisol  infusion 
Daxtran  40  infusion  ...... 

Dextoan  75  infusion 


Work 
RVUs  2 


0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
OJOO 

aoo 

0.00 
04X) 

aoo 

0.00 

oxto 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

ooo 

OJOO 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 
ooo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
OJOO 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 


Practk» 
expense 
RVUs  3 


0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
OJOO 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
OJOO 
0.00 
0.00 
0.00 

aoo 

OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

OJOO 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 


Mal- 
practice 
RVUs 


0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

ooo 

0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

aoo 

0.00 
0.00 
0.00 


Total 


0.00 
0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
0.00 

aoo 
ooo 
aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 

aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 

0.00 
0.00 

aoo 
aoo 
ooo 
aoo 
aoo 

0.00 
0.00 
000 
0.00 

aoo 

0.00 

ooo 
aoo 

0.00 

ooo 
aoo 
ooo 
aoo 
aoo 
aoo 
ooo 


Giobai 
period 


U.00 
0.00 

i       ooo  I 


;;  All  numenc  OPT  HCPCS  CopyngW  1994  Amencar  MeOcai  A«Ocaf«n 
-» Indicales  RVUs  B'e  r)o(  used  tor  Meoicare  paymem 

Indcates  redraw  o<  Practice  E«per7se  RVUs  as  a  resoti  o(  OBRA  1993 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Upcteie 


o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 
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HCPCS' 


MOD 


J7120 

J7130 

J7140 

J7150 

J7190 

J7192 

J7194 

J7196 

J7197 

J7300 

J7500 

J7501 

J7502 

J7503 

J7504 

J7505 

J7506 

J7507 

J7508 

J7610 

J7615 

J7620 

J7625 

J7627 

xl7630 

J7640 

J7645 

J7650 

J7651 

J7652 

J7653 

J7654 

J7655 

J7660 

J7665 

J7670 

J7672 

J7675 

J7699 

J7799 

J8499 

J8530 

J8560 

J8600 

J8610 

J8999 

J9000 

J9010 

J9020 

J9031 

J9040 

J9045 

J9050 

J9060 

J9062 

J9065 

J9070 

J9080 

J9090 

J9091 

J9092 

J9093 

J9094 

J9095 

J9096 

J9097 

J9100 


Status 


E 
F 
N 
N 
X 
X 
X 
X 
X 

e 

X 

X 

X 

X 

X 

X 

X 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E- 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 


Descriptiof 


(a 


Ringers  lactate  Infusion  ... 
Hypertonic  saiiae  solution 

Prescription  oral  drug  

Prescription  oral  chemo  drug 

Factor  viii  

Factor  viii  recombinant 

Factor  ix  complex 

Othr  hemophilia  clot  factors  . 

Antithromljin  iii  injection 

Intraut  copper  contraceptive 
Azathiop  po  tab  50mg  I00s  ( 

Azathioprirw  parenteral 

Cyclosporine  oral  solution . 
Cyciosporine  parenteral  .... 
Lymphocyte  invnune  globulin 

Monoclonal  antibodies 

Prednisone 

Tacrolimus  oral  per  1  MG 
Tacrolimus  oral  per  5  MG 
Acetylcysteine  10%  injection 
Acetylcysteine  20%  injection 
Albuterol  sulfate  .083%  inj  . 

Altxiterol  sulfate  .5%  inj 

'Bitolterolmesylate  inhal  sol 
Cromolyri  sodium  injection  . 

Epinephrine  injection  

Ipratropium  bromide  .02%  m 

Isoetharine  hcl  .1%  fnj  

Isoetharine  hcl  .125%  inj  .... 
Isoetharine  hcl  .167%  inj  .... 

Isoetharine  hcl  .2%  inj  

Isoetharine  hcl  .25%  inj  

Isoetharine  hcl  1%  inj  

Isoprotererx)!  hcl  .5%  inj 

Isoproterenol  hcl  1%  inj  

Metaproterenol  sulfate  .4%  . 
Metajxoterenol  sulfate  .6% 
Metaproterenol  sulfate  5%  . 
Inhalation  solution  for  DME 
Norvinhalation  drug  for  DME 
Oral  prescrip  drug  non  chenp 
Cyclophosphamide  oral  25  I 

Etoposide  oral  50  MG 

Melphalan  oral  2  MG  

Methotrexate  oral  2.5  MG 
Oral  prescription  drug  chem  i 
Doxonjbic  hcl  1 0  MG  vl  cheix) 
Doxorut)«cin  hcl  50  MG  inj  . 

Asparaginase  injection 

Beg  live  intravesical  vac  .... 
Bleomycin  sulfate  injection 

Cartxsplatin  injection  

Carmus  bischi  nitro  inj  

Cisplatin  10  MG  injeciton  .. 
Cisplatin  50  MG  injeciton  .. 
Inj  cladribine  per  1  MG 
Cyclophosphamide  100  i 
Cyclophosphamide  200  I 
Cyclophosphamide  500  i 
Cyclophosjjhamide  l  .0  grm 
Cyclophosphamide  2.0  grm 
Cyclojihosphamide  lyophiliz  id 
Cyclophosphamide  lyojshiliz  id 
Cyclophosishamide  lyophiliz  id 
Cyclophosphamide  lyophillz  kj 
Cyclophosphamide  lyophillz^ 
Cytarabine  hcl  100  MG  inj 


MG  in) 
MG  inj 
MG  inj 

"i 
nj 


'  AH  numeric  OPT  HCPCS  CopyrigM  1994  American  MedKa!  AssocaMm. 

'  •  Indicates  RVUs  are  not  used  )or  Medicare  paymenL 

> '  Indicates  reduction  of  Practice  Expense  RVUs  as  a  result  o'  OSRA  199: 


h\G 


Work 
RVUs  2 


Practice 
expense 
RVUs  3 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Global 
period 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Update 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 

0 

o 
o 
o 
o 
o 
o 
o 
o 
o 
o 

0 

o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
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HCPCS' 


J9110 
J9120 
J9130 
J9140 
J9150 
J9165 
J9181 
J9182 
J9185 
J9190 
J9200 
J9202 
J9208 
J9209 
J9211 
J9213 
J9214 
J9215 
J9216 
J9217 
J9218 
J9230 
.  J9245 
J9250 
J9260 
J9265 
J9268 
J9270 
J9280 
J9290 
J9291 
J9293 
J9295 
J9320 
J9340 
J9360 
J9370 
J9375 
J9380 
J9999 
M0005 
M0006 
M0007 
M0008 
M0064 
M0075 
M0076 
M0100 
M0101 
M0300 
M0301 
M0302 
M0900 
P2028 
P2029 
P2031 
P2033 
P2038 
P3000 
P3001 
P3001 
P7001 
P9010 
P9011 
P9012 
P9013 
P9014 


MOD 


26 


Status 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

A 

A 

A 

A 

A 

N 

N 

N 

A 

N 

N 

N 

D 

X 

X 

N 

X 

X 

X 

X 

A 

X 

E 

E 

E 

E 

E 


Description 


Cytarabine  hcl  500  MG  inj  .... 
Dactinomycin  actirK>mycin  d  . 

Dacarbazine  10  MG  inj 

Dacaibazine  200  MG  inj 

Daunorubicin  hcl  injection 

Diethylstabestrol  injection 

Etoposide  10  MG  inj 

Etoposide  100  MG  inj 

FJudarabine  phosphate  inj  .... 

Fkjorouracil  injection 

Floxuridine  injection  

Goserelin  acetate  implant 

Ifosfomjde  irijection 

Mesna  injection 

Idarubicin  hd  injeciton 

Interferon  atfa-2a  inj 

lf4erferon  aKa-2b  inj 

Interferon  alfa-n3  inj „..„ 

Interferon  gamma  1-b  inj  

Leuprolide  acetate  suspnsion 
Leuprolide  acetate  injeciton  ... 
Mechlorethamine  hcl  inj 


Wort( 
RVUs  2 


Inj  melphalan  hydrochi  50  MG  .„ 

Methotrexate  sodium  inj  

Methotrexate  sodium  inj  

Paclitaxel  injection  

Perrtostatin  injection 

Plicamycin  (mithramycin)  inj 

Mitomycin  5  MG  inj -. 

Mitomycin  20  MG  irij , 

Mitomycin  40  MG  inj 

Mitoxanlrone  hydrochi  /  5  MG  ... 

PolyestTadiol  phosphate  inj 

Streptozocin  injection 

Thiotepa  injection 

Vinblastine  sulfate  inj 

Vincristine  sulfate  1  MG  iryj 

Vincristine  sulfate  2  MG  inj 

Vincristine  sulfate  5  MG  Inj 

Ctiemottierapy  drug 

Off  visit  2/more  modalities  .......Z 

One  phys  therapy  modality „. 

Combined  phys  ther  mod  &  tx  .... 
Combined  phys  ther  mod  &  tx  .... 

Visa  for  dnjg  nwnitoring  

Cefiular  therapy „ 

Proiotf>erapy .."" 

Intragastric  hypothermia  

Cutting  or  removal  of  corns 

Iv  chelationtherapy 


Fabric  wrapping  of  aneurysm 
Assessment  of  cardiac  output 
Excision/rev  a-v  shunt  anast ., 

Cephalin  floculation  test  .„ 

Congo  red  blood  test 

Hair  analysis  _.... 

Blood  thymol  turbidity  

Blood  mucoprotein 


Screen  pap  by  tech  w  md  supv  ...._.., 

Screening  pap  smear  by  phys 

Screening  pap  smear  by  phys 

Culture  bacterial  urine 

Whole  blood  for  transfusion : 

Blood  split  unit  

Ciyoprecipitate  each  unit 

Unit/s  blood  fibrinogen 

Gamma  globulin  1  ML 


'  All  nurT>eric  OPT  HCPCS  Copyright  1994  Ameriear)  Medea)  Association 
'findicales  RVUs  are  no)  used  tor  Madicve  payment. 

'•  Indicates  reduOion  o(  Pracfce  fc»penae  HVUs  as  a  resu«  or  06RA 1993 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.do 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.76 

0.50 
1.01 

0.50 

0.37 

0.00 

0.00 

0.00 

0.37 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.42 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Practice 
expense 
RVUs  3 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.31 

0.15 

0.35 

0.11 

0.19 

0.00 

0.00 

0.00 

0.35 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.32 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.03 

0.02 

0.04 

0.01 

0.03 

0.00 

0.00 

0.00 

0.03 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.04 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

1.10 

0.67 

1.40 

0.62 

0.59 

0.00 

0.00 

0.00 

0.75 

0.00 

0.00 

0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.78 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 
period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Update 


o 

0 

o 
o 
o 
o 
o 
o 
o 
o 

0 

o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 

0 

o 
o 
o 
o 
o 
o 

0 

o 
o 
o 
o 
o 
o 
o 

N 
N 
N 
N 
N 

o 
o 
o 
s 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 

N 

o 
o 
o 
o 
o 
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Addendum  B.— Relative  Value  U^  ts  (RVUs)  and  Related  information— Continued 


HCPCS' 


MOO 


P90t5 

P90t6 

P90t7 

P9018 

P90t9 

P9020 

P9021 

P9022 

P9603 

P9604 

P9605 

P9610 

P9615 

O0034 

Q0035 

Q0035 

Q0035 

O0068 

Q0091 

CX)092 

Q0103 

00104 

00100 

Q0110 

oom 

00112 
Q0tt3 
O0114 
OOltS 
001 16 
00117 
O0118 
00119 
Q0120 
O0121 
00122 
Q0123 
00124 
O0126 
O0132 
O0134 
Q0136 
Q0136 
O9920 
09921 
09922 
09923 
09924 
09925 
09926 
Q9927 
09928 
09929 
09930 
099ai 
09932 
09933 
09934 
09935 
09936 
09937 
09938 
09338 
O9940 
R0O7O 
R007& 
.R0076 


Status 


26 


E 
E 
E 
E 
E 
E 
E 
E 
X 
X 
X 
X 
X 
X 

a 

a 

A 

A 

A 

A 

A 

A 

A 

A 

X 

X 

X 

X 

X 

X 

0 

O 

D 

D 

D 

D 

D 

0 

X 

X 

D 

D 

X 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

C 

c 
c 


Oescnpton 


Rh  immune  glotxJin  1  Mt 

leukocyte  poor  t>kxxl,  unit  .... 
One  donor  fresh  frozn  plasma 

Plasma  protein  tract,  unit 

Platelet  concentrate  unit 

Raelet  rich  plasma  unit 

Red  tiiood  cells  unit  

Washed  red  bkxxi  ceils  unit  .. 
One-way  allow  prorated  miles 
One-way  allow  prorated  thp ... 

Routine  venipuncture 

Unne  specirrien  collect  singt  .. 
Urine  specimen  collect  mult .. 
Admin  of  influenza  vaccine  ... 

Cardiokymography 

Cardiokymography 

Cardiokymography  

Extracorpeal  plasmapheresis 
Obtaining  saeen  pap  smear 
Set  up  port  xray  equipment  .. 
Physical  therapy  evaluation  .. 
Phys  therapy  re-evaluation  ... 
Occupational  ttierapy  eval  .... 
Occupational  therap  re-eval  . 
Wet  nnounts/  w  preparations  . 
Potassium  hydroxide  preps  .. 

Pinworm  exantjirations  ..._ 

Fern  test 

Post-coital  mucous  exam  — 
Hemoglbn  sngle  analyte  exam 
Diabetic  shoe,  depth-inlay  — 
Diabetic  shoe,  custom  moled 
Diabetic  shoe  density  insert  . 
Diabetk:  shoe  roUer/rocker  .... 
Diathetic  shoe  with  wed|^  . — 
Diabetic  shoe  metatarsat  bar 

Diat>etk:  shoe  ofT-set  heel 

Admin/pneumococcai.  lu  vac 
Immunoassay  inf  agnt  antiger 
Dispensing  fee  DME  neb  dru{ 
Collagen  implant  2.5  CC  syrg 
High  dose  inj  contrast  MRl  _. 
Non  esrd  epoetin  alpha  in^  - 

Epoetin  with  hct  <=  20  . — 

Epoetin  with  hct  =  21  

Epoetin  with  hct  =  22 

Epoetin  with  hct  =  23 

Epoetin  with  hct  =  24 . — 

Epoetin  with  hct  =  25 

Epoetin  with  hct  =  26 

Epoetin  with  hct  =  27 _ 

Epoetin  with  hct  =  28 

Epoetin  with  hct  =  29 ^.. 

Epoetin  with  hct  =  30  — 

Epoetin  with  hct  =  31  

Epoetin  with  hct  =  32 

Epoetin  with  hct  =  33 

Epoetin  with  hct  =  34 

Epoetin  with  hct  =  35  ....™... 

Epoetin  with  hct  =  36 ... 

Epoetin  with  hct  =  37 '... 

Epoetin  with  hct  =  38 

Epoetin  with  hct  =  39 

Epoetin  with  hct  >=  40 

Transport  portable  x-ray  — 
Transport  port  x-ray  muUipl  „ 
Transport  portable  EKG 


All  oumenc  OPT  MCPCS  Cop,'«"it  19*»  Anieican  Meocai  Asso&adop. 

» Irdicares  RVUs  a^e  nc!  ij«3  lor  Medicare  payment 

■  hlicaies  fBduOiion  o!  P'act'ce  Encer.se  RVUs  es  a  resjK  o'  OBHA  i99i 


Work 
RVUs  2 


Practk» 
expense 
RVUs  3 


0.00 

O.OO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.OO 

0.00 

0.00 

0.00 

0.00 

O.OO 

0.17 

0.17 

0.00 

1.67 

0.37 

0.00 

1.01 

0.50 

1.01 

0.50 

0.00 

0.00 

O.OO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.OO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.OO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


0.00 

aoo 

OJDO 
0.0O 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0J0O\ 

oool 

0.00 
OiJO 
0.49 
0.t2 

a37 

t.27 
0.28 
0.30 
0.35 
0.04 
0.35 
0.04 
0.00 
O.0O 
0.0O 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 

aoo 
aoo 

0.00 

aoo 
ooo 

0.0O 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
QJOO 

aoo 
aoo 

0.00 
0.00 
O.OQ 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 


Total 


Gtobaf 
period 


aoo 

0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 
aoo 
aoo 

OJ»t 

om 

0.03 

o.te 

0.03 
0.01 

ati 
aoi 
aii 

0.01 

aoo 

0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 

aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

ODO 
O.OO 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

aoo 
aoo 

0.00 
0.00 

aoo 


aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.70 

a3o 

0.40 
3.10 
0.68 
0.31 
1.47 
0.55 
1.47 
0.55 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Update 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


O 
O 
O 
O 

o 
o 
o 
o 
o 
o 
o 
o 
o 
o 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
lo 
o 
o 
o 
o 
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o 
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ADDENDUM  B.-RELAT1VE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued 


HCPCS' 


V2020 

V2025 

V2100 

V2101 

V2102 

V2103 

V2104 

V2105 

V2106 

V2107 

V2108 

V2109 

V2110 

V2111 

V2112 

V2113 

V2114 

V2115 

V2116 

V2117 

V2118 

V2199 

V2200 

V2201 

V2202 

V2203 

V2204 

V2205 

V2206 

V2207 

V2208 

V2209 

V2210 

V2211 

V2212 

V2213 

V2214 

V2215 

V2216 

V2217 

V2218 

V2219 

V2220 

V2299 

V2300 

V2301 

V2302 

V2303 

V2304 

V2305 

V2306 

V2307 

V2308 

V2309 

V2310 

V2311 

V2312 

V2313 

V2314 

V2315 

V2316 

V2317 

V2318 

V2319 

V2320 

V2399 

V2410 


MOD 


Status 


X 

N 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


omnd 


ipBon 


Vision  svcs  frames  purchases 

Eyeglasses  delux  frames ..", 

Lens  spher  single  piano  4.00  .."..." 

Single  visn  sphere  4.12-7.00 .." 

SingI  visn  sphere  7.12-20.00 

Spherocylindr  4.00d^l2-2.00d Z'Z 

Spherocylindr4.00d«.12-^ 

Spherocylinder  4.00d/4.25-6d 

SpherocyltrKler  4.00dfc»6.00d _...„"!!" 

Spherocylinder  4.25d^i2-2d ".... 

Spherocylinder  425d/2.12-4d 

Spherocylinder  4.25d/425-6d .".....'. 

Spherocylinder  4.25d/over  6d . 

SpherocylirKlr  725fil25-225 

Spherocylindr  7250/225-46 

SpherocySndr  7.25d^4.25-€d 

Spherocyfinder  over  12.00d 

Lens  lenticular  bifocal 

Nonaspheric  lens  bifocal  .~'...'... 

Aspheric  tens  bifocal "........ 

Lens  aniseikonic  singte „ "Z.. 

Lens  singte  vision  not  oth  c ..l..."Z 

Lens  spher  bifoc  piano  4.00d .". 

Lens  sphere  bifocal  4.12-7.0  ...2 

Lens  sphere  bifocal  7.12-20 ™!!"! 

Lens  sphcyl  bifocal  4.00d/.1  

Lens  sphcy  bifocal  4.00dC.1  

Lens  sphcy  bifocal  4.00d/4.2 

Lens  sphcy  bifocal  4.00d/ove 

Lens  sphcy  bifocal  425-701 .... 

Lens  sphcy  bifocal  4.25-7/2 " 

Lens  sphcy  bifocal  4.25-7/4 

Lens  sphcy  bifocal  4.25-7/ov  ..... 

Lens  sphcy  bifo  725-1 27.25-  

Lens  sphcyl  bifo  7.25-12/2.2 

Lens  sphcyl  bifo  7.25-12/42 !."."Z." 

Lens  sphcyl  bifocal  over  12 

Lens  tenticuiar  bifocal . 

Lens  tenticuiar  nonaspheric _^ ... 

Lens  lenticular  aspheric  t>if 

Lens  aniseikonk:  bifocal ." 

Lens  bifocal  seg  wkJth  over 

Lens  bifocal  add  over  3256 ...-. ".. 

Lens  bifocal  speciality „ 

Lens  sphere  trifocal  4.00d „ 

Lens  sphere  trifocal  4.12-7 

Lens  sphere  trifocal  7.12-20 ....... 

Lens  sphcy  trifocal  4.0/.  12-  !."!!!.!"!! 

Lens  sphcy  trifocal  4.0/2.25 

Lens  sphcy  trifocal  4.0/4.25 

Lens  sphcyl  trifocal  4.00/>6 ....„ 

Lens  sphcy  trifocal  4.25-7/ ..„. 

Lens  sphc  trifocal  4.25-7/2 

Lens  sphc  trifocal  4.25-7/4 

Lens  sphc  trifocal  4.25-7/>6 

Lens  sphc  trifo  725-1 2/.25- „ 

Lens  sjahc  trifo  725-12/2.25 ..... 

Lens  sphc  trifo  725-12/4.25  ..-. 

Lens  sphcyl  trifocal  over  12 !™".l™ 

Lens  tentfcular  trifocal 

Lens  lentKular  nonaspheric 

Ler»  tentcular  aspheric  tri . 

Lens  aniseikonic  trifocal  „ 

Lens  trifocal  seg  wkJth  >  28 ........... 

Lens  trifocal  add  over  3.25d ........ 

Lens  trifocal  speciality „ ..'. 

Lens  variab  asphericity  sing | 


Work 
RVUs  2 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00  I 


Practice 
expense 
RVUs  3 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

6.00 

aoo 

0.00 
0.00 


Total 


0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 
aoo 
aoo 
aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 

aoo 

0.00 

aoo 
aoo 

0.00 

aoo 
aoo 

0.00 

aoo 
aoo 

0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00  I 


Glot»l 
period 


XXX 
XXX 
XXX 
XXX 
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XXX 
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XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
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o 
o 
o 
o 
o 
o 
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o 
o 
o 
o 
o 
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XXX 
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o 
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0 
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o 
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0 

XXX 
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o 
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0 
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o 
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0 
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0 
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0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 
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XXX 
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0 

'All  numehc  OPT  HCPCS  CopyngM  1994  American  Meitcal  Association 

»»h>dJca1es  RVUi  are  not  used  tv  Medicare  payment 

'  •  Indicates  reduction  of  Practice  ttpense  RVUs  as  a  result  o(  OBRA  1 993 
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HCPCS' 


MOO 


V2430 

V2499 

V25C» 

V2501 

V250e 

V2503 

V2510 

V2511 

V2512 

V2513 

V2520 

V2521 

V2522 

V2523 

V2530 

V2599 

V2600 

V2610 

V26t5 

V2623 

V2624 

V2625 

V262& 

V2627 

V2628 

V2629 

V2630 

V2631 

V2632 

V2700 

V2710 

V2715 

V2718 

V2730 

V2740 

V2741 

V2742 

V2743 

V2744 

V2750 

V2755 

V276a 

V2770 

V2780 

V2785 

V2799 

V5008 

V5010 

V5011 

V5014 

V5020 

V5030 

V5040 

V5050 

V5060 

V5070 

V5080 

V5090 

V5100 

V5110 

V5120 

V5130 

V5140 

V5150 

V5160 

V5170 

V5180 


Status 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

p 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

M 

N 


Dasoiplioa 


ijens  \<ariable  asphericil/  bi  .. 

Variable  asphencity  lens 

Contact  lens  powna  spherical 
Cntct  lens  pmrna-toric/prism  . 
Contact  lens  pmna  bifocal  ~. 
Cntct  lens  pmma  color  vision 
Cmd  gas  permeable  spherici 

Cntct  tone  prism  ballast 

Cntct  lens  ges  permbi  bifoct . 
Corrtact  lens  extended  wear  , 
Contact  lens  hydrophilic  — . 
Cntct  lens  hydrophilic  toric  _.. 
Cntct  lens  hydrophll  bilbcl  — 
Cntct  lens  hydrophll  extend  . 

Contact  lens/es  scleral 

Contact  lens/es  other  type  -. 
Hand  held  low  vision  aidb  .... 
Single  lens  spectacle  mour« 
Teiescop/othr  compound  ten; 
Plastic  eye  proeth  custom 
Polishing  arlifical  eye  — 
Eniargemnt  ot  eye  prosthesis 
Reduction  of  eye  prosthesis 

Scleral  cover  sheH  

Fabrication  &  (ittirig 

Prosthetic  eye  other  type  .._ 
Anter  chamber  intraocul  lens 
Iris  support  intraoclr  lens  ... 
Post  chmbr  intraocular  lens 

Balance  lens  — — 

Glass/plastic  slab  off  prism 

Prism  lens/es 

Fresnell  prism  press-on  lens 

Special  tiase  curve 

Rose  tint  plastic  

Non-rose  tint  plastic 

Rose  tint  glass  

Non-rose  tint  glass — 

Tint  photochromatic  lens/es 

Anti-refiectlve  coating  

U-v  lens/es  ._ 

Saatch  resistant  coating  .„ 

Occluder  lens/es 

Oversize  ler^s/es  

Corneal  tissue  processing  ., 
Miscellaneous  vision  servicf 

Hearing  screening 

Assessment  for  hearing  aid 
Hearing  aid  fitting/checking 
Hearing  aid  repair/modifyin( 
Conformity  evaluation  . — 
Body-worn  hearing  aid  air 
Body-worn  hearir>g  aid  boni 
Body-worn  hearing  aid  in 

Behind  ear  hearing  aid  

Glasses  air  conduction  

Glasses  txxie  conduction  . 
Hearing  aid  dispensing  fee 
Body-worn  bilat  hearing  aid 
Hearing  aid  dispensing  fee 
Body-worn  binaur  hearing 
In  ear  binaural  hearing  aid 
Behind  ear  binaur  hearing 
Glasses  binaural  hearing 
Dispensing  fee  binaural  ... 
Within  ear  aos  hearing  aid 
Behind  ear  cros  hearing  ak 


«r 


'  All  numeric  OPT  HCPCS  CopyngM  t9W  American  MeOical  AssociaJioo 

'  t  Indicale*  RVUs  are  not  used  lor  Medicare  payment. 

■'  •  Irxfccaies  reduction  of  Practice  Expense  RVUs  as  a  resuit  oi  OBRA  199 


Work 
RVUs  2 


id 


a  J 


Practice 

expense 

RVUs3 


0.00 
0.00 
OJQO 
OM 
OJOO 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 
aoo 

0.00 

o.w 

OJOO 
OjOO 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
O.QO 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


f^l- 

practice 
RVUs 


Total 


aoo 

0.00 

aoo 

0.00 

aoo 
aoo 
aoo 
aoo 

0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 
aoo 
aoo 
aoo 

0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.0O 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 

aoo 

0.00 
0.00 
0.00 


aoo 

0.00 
0.00 
OJOO 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 
aoo 
aoo 

0.00 

o.oo 

0.00 
0.00 

o.oo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 

aoo 
aoo 
aoo 

0.00 


Gtoba> 
period 


Update 


aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 
o.oo 

0.00 
0.00 

aoo 
aoo 

0.00 
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ADDENDUM  B.— RELATIVE  VALUE  UhMTS  (RVUS)  AND  RELATED  tNFOHMATION— Continued 


HCPCS' 


V5190 
V5200 
V5210 
V5220 
V5230 
VS240 
V5299 
V5336 
V53e2 
VS363 
V5364 


MOO 


Status 


Description 


Glasses  cros  hearing  aid  ._ 

Cros  hearing  aid  dtspens  fee  .... 

In  ear  t)icros  tiearing  aid 

Behind  ear  bicros  hearing  ai . 

Glasses  bicros  hearing  aid 

Dispensing  fee  bicros 

Hearing  service „ 

Repair  communication  device ... 

Speech  screening 

Language  screening , 

Dysphagia  screening 


^a|n-|, 

WOrK 

RVUs  2 


0.00 
0.00 

aoo 

0.00 
000 
OJOO 
0.00 

aoo 

0.00 
0.00 

aoo 


0.00 
0.00 
0.00 
0.00 

aoo 

OJOO 
OJOO 
OJOO 

aoo 
aoo 

OlOO 


Mal- 
practice 
RVUs 


0.00 

aoo 

0.00 
0.00 
0.00 
OJOO 
0.00 

aoo 

OiOO 

aoo 
aoo 


Tow 


0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 

aoo 


Gtobai 
period 


XXX 

)eo( 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


o 
o 
o 
o 
o 
o 

N 

o 

N 
N 
N 


Addendum  C — Codes  With  Interim 
RVUs 

Addendum  C  lists  the  codes  for  wliicfa 
interim  RVUs  have  been  established. 
Because  these  RVUs  are  interim,  public 
comments  on  these  codes  will  be 
considered  if  they  ate  received  by  5  p.m. 
(February  6. 1995).  Any  revisions  to  the 
interim  RVUs  will  be  announced  in  a 
document  to  be  pubUshed  in  1995  that 
provides  our  analysis  of  and  responses 
to  public  comments.  These  revisions 
will  apply  to  services  furnished 
beginning  Januaiy  1, 1996. 

Addendum  C  contains  the  following 
information. 

1.  HCPCS  code.  This  is  either  a  CPT 
or  level  2  HCPCS  code  for  the  service  in 
question.  CPT  codes  are  listed  first, 
followed  by  level  2  HCPCS  codes. 

2.  Modifier.  A  modifier  is  shown  if 
there  is  a  TC  (modifier  TC)  and  a  PC 
(modifier  -  26)  for  the  service.  If  there  is 
a  PC  and  a  TC  for  the  service. 
Addendum  C  contains  three  entries  for 


the  code:  one  for  the  global  values  (both 
professional  and  teclmical);  oae  for 
modifier  -  26  (PC),  and  one  for  modifier 
TC.  The  global  service  is  not  designated 
by  a  modifier,  and  physicians  must  bill 
using  the  code  without  a  modifier  if  the 
physician  furnishes  both  the  PCs  and 
the  TCs  of  the  service. 

3.  Status  indicator.  This  indicator 
shows  whether  the  HCPCS  code  is  in 
the  fee  schedule  and  whether  it  is 
separately  payaUe  if  the  service  is 
covered.  See  Addendum  Bfora 
description  of  the  statxis  indicators. 

4.  Description  of  code.  This  is  an 
abbreviated  version  of  the  narrative 
description  of  the  code. 

5.  Work  RVUs.  These  are  the  interim 
RVUs  for  the  physician  worlc  for  this 
service. 

6.  Practice  expense  R\^s.  These  are 
the  interim  RVUs  for  the  practice 
expense  for  the  service. 

7.  Malpractice  expense  RVUs.  These 
are  the  interim  RVUs  for  the  malpractice 
expense  for  the  service. 


8.  Total  RVUs.  This  is  the  sum  of  the 
work,  practice  expense,  and  malpractice 
exp«iseRVUs. 

9.  Gfcibal  period.  This  indicator  shows 
the  muaber  of  days  in  the  global  period 
for  the  code  (0. 10.  or  90  days).  See 
Addendun  B  for  explanations  of  the 
alpha  mdes. 

10.  UpdMe.  This  column  indicates 
whether  Am  update  for  surgical 
pfocedufes.  primary  care  services,  or 
other  nonsurgical  services  apph'es  to  the 
tUTCS  code  in  column  1.  A  "0" 
appears  in  tlus  field  for  codes  that  are 
ddeted  ia  1995  or  ate  not  paid  under 
the  physkdan  fee  schedule.  A  "P"  in 
this  cohuBO  indicates  that  the  update 
and  CF  for  primary  care  services  applies 
to  this  code.  An  "N"  in  this  column 
indicates  that  the  update  and  CF  for 
other  naanugical  services  applies  to 
this  code.  An  "S"  in  this  column 
indicates  that  the  separate  update  and 
CF  for  surgical  procedures  applies. 


ADDENDUM  C— Codes  With  imERtM  RVUs 


HCPCS' 


MOD 


Proc 


Stxwt  description 


Woctc 
RVUs2 


Pradioe 
expense 
RVUs» 


uiavflue 
Rvua 


Total 
RVUs 


Global 
period 


Update 


11920 
11921 
11922 
11975 
11976 
11977 
19367 
19368 
19369 
20802 
2080S 
20808 
20816 
20822 
20824 
20827 
20838 
20955 


Correct  aMn  color  defects 

Correct  aidn  color  deiBCts 

Correct  sidn  color  detects  ._.. 

Insert  contraceptive  cap 

Removal  of  contraceptive  cap 
Remove/teinseit  contra  cap  .. 

Breast  leconstruction _ 

Breast  raotxisiniction 

Breast  recoratructian  ....„...„_ 
Repiantalion,  erm,  complete  .. 
ReplanI  toteaim,  complete  .... 
Replantation,  hand,  complete 
Replantaiion  digit,  complete  .. 
Repiantalion  digit,  complete  .. 
Replantation  ttwmb.  coMnplete 
ReplantatiDn  tfiumb,  complete 
Replantation,  foot,  complete  .. 
Microvascular  fibula  graft 


1.61 
1.98 
0.49 
•1.48 
V78 
#2.52 
24.73 
31.15 
28.68 
39.56 
48.41 
60.19 
29.67 
24.53 
29.67 
25.22 
38.56 
37.58 


1.18 

1.40 

03O 

1.06 

1.26 

1.80 

20.13 

20.13 

20.13 

37.72 

46.17 

57.40 

28.30 

23.38 

28.30 

24.05 

37.72 

35^ 


023 
028 
a07 
025 
O30 
042 
3.88 
3J8 
3J8 
017 
7.56 
9.40 
4.63 
3.83 
4.63 
3.94 
017 
5.86 


3.02 

3.61 

a92 

2.79 

3.36 

4.74 

48.74 

55.16 

52.68 

83.45 

102.14 

126.99 

62.60 

51.75 

62.60 

53.21 

83.45 

79.28 


000 
000 
ZZZ 

XXX 
XXX 
XXX 
090 
080 
080 
090 
090 
090 
080 
090 
080 
080 
080 
080 


S 
S 
S 
O 
N 
O 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 


<  Ml  numeric  CPT  tiCPCS  Copyngm  1994  Amencan  Medical  Association. 

•  ( Indicates  RVUs  are  not  uMd  tor  Medicare  payment . 

'■ '  Indicates  reduc^on  o<  Practice  Expense  nvUs  as  a  resuK  ot  OBRA  1993 
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HCPCS' 


20969 

20970 

20972 

20973 

21630 

25000 

2531 5 

25316 

25320 

25337 

25447 

25830 

25915 

26550 

26555 

26680 

26585 

26590 

28360 

29445 

30450 

31267 

31276 

32310 

32820 

32851 

32852 

32853 

32854 

33321 

33332 

33401 

33403 

33406 

33413 

33414 

33417 

33470 

33471 

33472 

33475 

33476 

33478 

33505 

33506 

33572 

33600 

33602 

33606 

33608 

33610 

33611 

33612 

33615 

33617 

33619 

33647 

33660 

33665 

33670 

33661 

33684 

33688 

33690 

33692 

33694 

33696 


MOD 


Proc 
status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
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ADDENDUM  C— C  3DES  WITH  INTERIM  RVUs— Continued 


StK)ft  descrli:  ion 


Bone-skin  graft 

Bone-skin  graft,  pelvis  

Bone-skin  graft,  metatarsal 
Bone-skin  graft,  great  toe  .. 
Extensive  sternum  surgery 
Incision  of  tendon  sheath  .. 
Revise  palsy  hand  tendo*n(s)  . 
Revise  palsy  hand  tendon(s)| . 
Repair/revise  wrist  joint ... 
Reconstruct  ulna/radioulnar 

Repair  wrist  joint(s) 

Fusion  radioulnar  jnt/ulna  ..^.. 
Amputation  of  forearm  .... 
Construct  thumb  replacen^r  I 
Positional  change  of  finger  4..< 

Repair  hand  deformity  

Repair  finger  deformity  

Repair  finger  deformity  

Reconstruct  cleft  foot 

Apply  rigid  leg  cast  

Revision  of  nose  

Endoscopy,  maxillary  sinus 
Sinus  surgical  endoscopy  ... 

Removal  of  chest  lining  

Reconstruct  injured  chest  ... 

Lung  transpiarit.  single  

Lung  transplant  w/bypass  ... 

Lung  transplant,  dout>le , 

Lung  transplant  w/bypass  ... 

Repair  major  vessel  

Insert  major  vessel  graft  .... 

Valvuk)plasty,  open 

Valvuk>|}lasty,  w/cp  bypass 
Replacement,  aortic  valve  . 
Replacement,  aortic  valve  . 

Repair,  aortic  valve 

Repair  of  aortic  valve 

Revision  of  pulmonary  valve  . 
Vah/otomy,  pulmonary  valve 
Revision  of  pulmonary  valve  . 
Replacement,  pulmonary  va  ve 
Revision  of  heart  chamber 
Revision  of  heart  chamber 

Repair  artery  w/tunnel  , 

Repair  artery,  transkx:ation 
Open  coronary  endarterecto^y 

Closure  of  valve 

Ctosure  of  valve 

Anastomosis/artery-aorta  .. 
Repair  anomaly  w/conduit 

Repair  by  enlargement  

Repair  double  ventricle 

Repair  double  ventricle 

Repair  (simple  fontan)  

Repair  by  modified  fontan 

Repair  single  ventricle  

Repair  heart  septum  defect 
Repair  of  heart  defects  .... 
Repair  of  heart  defects  .... 
Repair  of  heart  chambers 
Repair  heart  septum  defect 
Repair  heart  septum  defect 
Repair  heart  septum  defect 
Reinforce  pulmonary  artery 
Repair  of  heart  defects  .. 
Repair  of  heart  defects  .. 
Repair  of  heart  defects  .. 


An  r.ur^e"C  OPT  HCPCS  Copyigni  1994  Amencan  Medcal  Association 
•  *  Indicates  RVUs  are  not  used  fc  Medicare  payment. 
- '  Ircotes  reooa-on  o)  Praci>c«'  £>pense  RvUs  ac  a  result  o)  06RA  199: 


Work 
RVUs* 


42.08 

41.22 

41.54 

44.31 

15.77 

3^0 

9.45 

11.49 

9.89 

9.10 

9.86 

9.10 

16.61 

20.77 

16.16 

15.81 

13.58 

17.44 

12^49 

1.78 

18.06 

5.46 

7.42 

12.05 

19.78 

35.14 

38.11 

43.93 

46.90 

18.74 

22.50 

22.45 

23.43 

31.23 

34.17 

29.28 

27.34 

19.52 

21.13 

20.91 

27.34 

24.41 

25.38 

25.38 

25.38 

4.45 

28.31 

27.34 

29.28 

30.02 

29.28 

31.23 

32.06 

30.50 

32.21 

35.39 

27.44 

24.41 

27.34 

31.23 

26.36 

28.31 

29.28 

18.31 

29.28 

30.26 

30.12 


Practice 

expense 

RVUs  3 


40.13 
39.31 
39.61 
42.25 
12.89 
3.94 
8.06 
10.58 
8.60 
8.60 
9.65 
8.60 
15.83 
19.81 
15.41 
15.08 
12.95 
16.63 
11.91 
1.70 
11.24 
5.23 
6.72 
11.64 
19.01 
25.55 
27.71 
31.94 
34.10 
21.75 
15.07 
26.21 
26.21 
38.65 
41.09 
38.65 
34.71 
19.82 
26.21 
•30.64 
34.85 
28.14 
31.27 
34.24 
34.24 
3.23 
34.85 
30.48 
38.65 
38.65 
38.65 
38.65 
38.65 
38.65 
38.65 
44.30 
34.92 
31.27 
31.27 
38.65 
34.92 
34.92 
34.92 
22.10 
38.65 
38.65 
38.65 


Mal- 
practice 
RVUs 


6.57 

6.44 

6.49 

6.91 

2.40 

0.62 

1.34 

1.78 

1.45 

1.45 

1.56 

1.45 

2.59 

3.24 

2.52 

2.47 

2.12 

2.72 

1.95 

0.28 

0.91 

0.81 

0.73 

2.10 

3.24 

4.99 

5.41 

6.24 

6.67 

3.61 

2.39 

2.83 

2.83 

7.45 

7.23 

7.45 

6.18 

2.45 

2.83 

2.83 

6.11 

4.99 

5.42 

6.03 

6.03 

0.63 

6.11 

5.33 

7.45 

7.45 

7.45 

7.45 

7.45 

7.45 

7.45 

8.04 

6.28 

5.42 

5.42 

7.45 

6.28 

6.28 

6.28 

4.29 

7.45 

7.45 

7.45 


Total 
RVUs 


88.78 
86.97 
87.64 
93.47 
31.06 
7.76 
18.85 
23.85 
19.94 
19.15 
21.07 
19.15 
35.03 
43.82 
34.09 
33.36 
28.65 
36.79 
26.35 

3.76 
30.21 
11.50 
14.87 
25.79 
42.03 
65.68 
71.23 
82.11 
87.67 
44.10 
39.96 
51.49 
52.47 
77.33. 
82.49 
75.38 
68.23 
41.79 
50.17 
54.38 
68.30 
57.54 
62.07 
65.65 
65.65 

8.31 
69.27 
63.15 
75.38 
76.12 
75.38 
77.33 
78.16 
76.60 
78.31 
87.73 
68.64 
61.10 
64.03 
77.33 
67.56 
69.51 
70.48 
44.70 
75.38 
76.36 
76.22 


Gk>bal 
period 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 

090 

000 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


ADDENDUM  C— Cooes  WITH  fc^TTERiM  RVUs— Continued 


Update 


HCPCS' 


S 
S 
S 

s 

s 

s 

s 

s 

s 

s 
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s 

s 

s 

s 

s 
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s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

8 

s 
s 
s 


MOD 


33697 
33698 
33702 
33710 
33720 
.33722 
33730 
33732 
33735 
33736 
33737 
33750 
33755 
33762 
33764 
33766 
33767 
33770 
33771 
33774 
33775 
33776 
33777 
33778 
33779 
33780 
33781 
33786 
33788 
33802 
33803 
33813 
33814 
33820 
33822 
33824 
33840 
33845 
33851 
33852 
33853 
33917 
33918 
33919 
33920 
33922 
33935 
33945 
34501 
34510 
34520 
34530 
35161 
35162 
35548 
35649 
35870 
36532 
36835 
37209 
39010 
41822 
41823 
41828 
41830 
41872 
41874 


Proc 
status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

A 

A 

A 

R 

R 

R 

R 

R 

R 


Short  descriplion 


Repair  of  heart  defects  

Repair  of  heart  defects — 

Repair  of  heart  defects  ..... 

Repair  of  heart  defects 

Repair  of  heart  defect 

Repair  of  heart  defect 

Repair  heart-vein  defect(s) 

Repair  heart-vein  defect 

Revtskjn  of  heart  charvbet  

Revision  of  heart  chamber  

Revision  of  tieart  charrltiet  

Major  vessel  shunt — 

Major  vessel  shunt 

Major  vessel  ^hunt 

Major  vessel  shunt  &  graft 

Major  vessel  shunt 

Atrial  septectomy/septostoniy  .. 
Repair  great  vessels  detect  .... 
Repair  great  vessels  detect  .... 
Repair  great  vessels  detect  .... 
Repair  great  vessels  defect  .... 
Repair  great  vessels  detect  .... 
Repair  great  vessels  defect  .... 
Repair  great  vessels  defect  .... 
Repair  great  vessels  defect  .... 
Repair  great  vessels  detect  .._ 
Repair  great  vessels  defect  .... 

Repair  arterial  trunk  

Revision  of  pulmonary  artery  .. 

Repair  vessel  defect 

Repair  vessel  defect 

Repair  septal  defect 

Repair  septal  defect  _ _... 

Revise  major  vessel  

Revise  major  vessel  

Revise  major  vessel  _ — 

Remove  aorta  constrictSon  . — 
Remove  aorta  constridion  — 
Renrxwe  aorta  constriclioo  — 

Repair  septal  defect — 

Repair  septal  defect _ — 

Repair  pulmonary  artery  _.. — 
Repair  pulmonary  atresia 


Wori( 
RVUs2 


Mal- 
practice 
RVUs 


Repair  pulmonary  atresia  — 
Repair  pulmonary  atresia  .-.. 
Transect  pulmonary  artery ... 
Transplantation,  heart/Kmg  .. 

Transplantafion  of  heart 

Repair  valve,  femoral  vein  .. 
Transposition  ol  vein  vaNe  . 

Cross-over  vein  graft  

Leg  vein  fusion  

Rc^ir  defect  of  artery 

Repair  artery  rupture  

Artery  bypass  graft  — .. 

Artery  bypass  graft  

Repair  vessel  graft  detect ... 
Removal  of  infusion  pump  - 

Artery  to  vein  shunt  

Exctiange  arterial  cattieler 

Exploration  of  chest 

Excision  of  gum  lesion  ... 
Excision  of  gum  lesion  ... 
Excision  of  gum  lesion  ... 
Removal  of  gum  tissue  .. 

Repair  gum  

Repair  tooft»  socket 


'  Al!  numenc  OPT  HCPCS  Copyrieni  1 9W  Amencan  Medcal  Association. 

^-  ttncticates  RVUs  are  lOt  used  tor  Medicare  payment. 

' '  Indicates  reduction  oi  Practice  E«pense  RVUs  as  a  rosut  d  OBRA 1993 


32^1 
33.19 
25.38 
28  35 
2538 
2734 
29.89 
27i)9 
19.97 
22.45 
20.50 
20-15 
20.50 
20.50 
20-50 
21.47 
23.43 
3136 
33.19 
29.28 
30.50 
32.21 
31.73 
34.17 
34.41 
35.14 
34.65 
33.19 
2538 
16.60 
1&54 
19.52 
24.4 1 
t5L62 
16.60 
18-54 
19.52 
20.99 
201)1 
22.45 
30-26 
23.43 
2538 
31.11 
30.75 
22.45 
56.87 
39.56 
9.71 
11.75 
1233 
16.33 
17.45 
18.45 
20.13 
21.91 
2a35 

a23 

1.48 
10.78 
2.26 
3.15 
1.26 
1.12 
2.44 
2S4 


38.65 
38£6 
30.48 
34  je 
30.48 
30.48 
38.65 
31.27 
25.6d 
25.69 
25.69 
22.10 
22.10 
22.10 
22.10 
22.10 
25.68 
38.66 
38.65 
31.27 
31.27 
34S2 
31.27 
41.82 
41J2 
41.82 
41.82 
38.65 
29.56 
22.10 
22.10 
22.10 
3a48 
22.10 
22.10 
22.10 
31.25 
31.25 
31.25 
3125 
3&6& 
34.71 
29.55 
38.66 
38.65 
26.21 
64.80 
64.80 
735 
8.89 
933 
1235 
1538 
1&66 
1955 
2139 
10.64 
1.77 
3.42 
0.92 
11.46 
3J)3 
4.20 
1.68 
1.49 
3-26 
3-93 


Toial 
RVUs 


7.45 
7.45 
533 
6.28 
5-33 
5-33 
7.45 
5.42 
437 
4.87 
4.87 
4.29 
4.29 
4.29 
4.29 
4.29 
4.87 
7.45 
7.45 
5.42 
5.42 
6.28 
5.42 
7.37 
7-37 
737 
7.37 
7.45 
5.20 
4.29 
4.29 
4.29 
5.33 
4.29 
4.29 
4.29 
bJSd 
5.59 
559 
5.50 
7.45 
630 
5.20 
7.45 
7.45 
2.83 
11.05 
11.05 
0.66 
1.04 
1.09 
1.44 
3.15 
3.58 
355 
4.26 
2.47 
0.37 
0.79 

aoe 

2.08 
0.25 

a34 
ai4 
ai2 

0.27 
032 


Gk)bal 
period 


Update 


78.31 
79.29 
61.19 
69.55 
61.19 
63.15 
75.99 
63.78 
50.53 
53.01 
51.06 
46.54 
46.89 
46.89 
46.89 
47.86 
53.99 
78.06 
79.29 
65.97 
67.19 
73.41 
68.42 
83.36 
83.60 
84.33 
83.84 
79.29 
60.13 
42.99 
44  93 
45.91 
60.22 
42.01 
42.99 
44.93 
56.36 
57.83 
56.85 
59.29 
76.36 
64.44 
60.13 
77.21 
76.85 
51.49 
132.72 
115.41 
17.92 
21.68 
22.75 
30.12 
36.48 
40.71 
43.33 
47.56 
33.46 
5.37 
10.75 
2.48 
24.32 
5.54 
7.60 
3.06 
2.73 
5.97 
7.19 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

09O 

090 

090 

090 

090 

090 

090 

090 

010 

oeo 

000 
090 
010 
060 
010 
010 
090 
090 
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ADDENDUM  C— C(  OES  WITH  INTERIM  RVUs— Continued 


HCPCS' 


43107 

43108 

43112 

43113 

43116 

43117 

43118 

43121 

43122 

43123 

43124 

43249 

43320 

43360 

43361 

43405 

43501 

43502 

43510 

43842 

43843 

43846 

43847 

43848 

44120 

44121 

44125 

44139 

44140 

44141 

44143 

44144 

44145 

44146 

44147 

45113 

45123 

45190 

45562 

45563 

46288 

47015 

47134 

47135 

47136 

47711 

47712 

47741 

47785 

47900 

48554 

48556 

49422 

49428 

49429 

51784 

52327 

52647 

52648 

57520 

57522 

58970 

58976 

59050 

59051 

59855 

59856 


MOO 


Proc 
status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A^ 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
R 
R 
A 
A 
A 
A 
A 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Short  descripl  mi 


Removal  of  esophagus 

Removal  of  esophagus 

Removal  of  esophagus 

Removal  of  esophagus  ..... 
Partial  removal  of  esophagus 
Partial  removal  of  esophagus 
Partial  removal  of  esophagus 
Partial  removal  of  esophagus 
Partial  removal  of  esophagus 
Partial  removal  of  esophagus 

Removal  of  esophagus 

Esophagus  endoscopy,  dilati<fi 
Fuse  esophagus  &  stomach 

Gastrointestinal  repair 

Gastrointestinal  repair 

Ligate/stapte  esophagus 

Surgical  repair  of  stomach  ... 
Surgical  repair  of  stomach  ... 
Surgical  opening  of  stomach 

Gastroplasty  for  obesity 

Gastroplasty  for  obesity 

Gastric  bypass  for  obesity  .., 
Gastric  bypass  for  obesity  ... 

Revision  gastroplasty , 

Removal  of  small  intestine  ... 
Removal  of  small  intestine  ... 
Renwval  of  small  intestine  ... 

Mobilization  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon  ..*.... 

Partial  removal  of  colon 

Partial  proctectomy  

Partial  proctectomy 

Destruction  rectal  tunwr 

Exploration/repair  of  rectum 
Exploration/repair  of  rectum 

Repair  anal  fistula 

Inject/aspirate  liver  cyst  

Partial  removal,  donor  liver . 

Transplantation  of  liver  

Transplantation  of  liver  

Excision  of  bile  duct  tumor  . 
Excision  of  bile  duct  tumor  . 
Fuse  gallbladder  &  bowel  ... 
Fuse  bile  ducts  and  bowel .. 

Suture  bile  duct  injury 

Transplantallograft  pancreas 
Removal,  allograft  pancreas 
Remove  perm  cannula/cathet^r 

Ligation  of  shunt  

Removal  of  shunt 

Anal/urinary  muscle  study  . 
Cystoscopy,  Inject  material 
Laser  surgery  of  prostate  .. 
Laser  surgery  of  prostate  .. 

Conization  of  cervix  

Conization  of  cervix  

Retrieval  of  oocyte 

Transfer  of  embryo  

Fetal  monitor  w/report 

Fetal  monitor/interpret  onl  .. 

Abortion 

Abortion .- 


•  All  numeric  OPT  HCPCS  CopyngW  1994  American  MeO«al  A»soci«lion. 

'•  Indicales  RVUs  are  nol  used  tor  Medicwe  payment 

» •  Inaicales  reouctwi  o1  Practice  Expense  RVUs  as  a  result  ot  OBRA  1993. 
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Work 
RVUs  2 


27.20 

32.64 

29.67 

33.63 

29.67 

28.47 

31.65 

27.69 

27.69 

31.65 

24.73 

2.90 

14.49 

26.06 

29.67 

14.84 

13.85 

15.82 

9.27 

13.76 

13.76 

17.84 

19.87 

22.10 

13.15 

4.45 

13.15 

2.23 

16.97 

17.36 

15.00 

15.00 

21.29 

22.22 

16.23 

24.69 

13.27 

7.91 

11.13 

17.55 

6.83 

8.78 

39.15 

77.61 

64.04 

18.16 

23.74 

16.23 

24.41 

15.63 

#34.17 

13.89 

5.85 

1.98 

6.35 

1.53 

5.19 

7.42 

8.65 

3.96 

3.26 

3.53 

3.83 

0.89 

0.74 

4.75 

7.16 


Practice 
expense 
RVUs' 


22.50 

25.27 

21.65 

25.27 

25.27 

25.27 

25.27 

21.36 

21.36 

25.27 

22.50 

3.73 

11.68 

21.36 

25.27 

14.33 

8.58 

8.58 

8.29 

13.72 

13.72 

14.80 

9.67 

14.80 

9.46 

2.32 

10.75 

1.17 

11.37 

11.86 

12!26 

12.06 

13.25 

14.98 

15.34 

16.06 

11.77 

5.09 

8.09 

12.77 

3.57 

6.75 

20.48 

54.48 

33.50 

12.06 

12.06 

14.35 

13.07 

13.22 

17.87 

7.26 

4.14 

1.04 

3.32 

1.04 

3.69 

11.87 

11.87 

3.45 

3.45 

2.52 

2.73 

0.81 

0.81 

3.39 

5.11 


Mal- 
practice 
RVUs 


4.42 
4.77 
4.22 
4.77 
4.77 
4.77 
4.77 
4.19 
4.19 
4.77 
4.42 
0.30 
2.05 
4.19 
4.77 
2.64 
1.83 
1.83 
0.94 
2.93 
2.93 
3.30 
1.13 
3.30 
2.02 
0.54 
2.28 
0.27 
2.40 
2.55 
2.62 
2.53 
2.78 
3.14 
3.30 
3.36 
2.49 
1.06 
1.58 
2.49 
0.83 
1.13 
4.77 
8.49 
7.79 
2.46 
2.46 
3.02 
2.73 
2.43 
4.16 
1.69 
0.81 
0.24 
0.77 
0.11 
0.36 
1.16 
1.16 
0.73 
0.73 
0.58 
0.63 
0.15 
0.15 
0.78 
1.19 


Total 
RVUs 


54.12 

62.68 

55.54 

63.67 

59.71 

58.51 

61.69 

53.24 

53.24 

61.69 

51.65 

6.93 

28.22 

51.61 

59.71 

31.81 

24.26 

26.23 

18.50 

30.41 

30.41 

35.94 

30.67 

40.20 

24.63 

7.31 

26.18 

3.67 

30.74 

31.77 

29.88 

29.59 

37.32 

40.34 

34.87 

44.11 

27.53 

14.06 

20.80 

32.81 

11.23 

16.66 

64.40 

140.58 

105.33 

32.68 

38.26 

33.60 

40.21 

31.28 

56.20 

22.84 

10.80 

3.26 

10.44 

2.68 

9.24 

20.45 

21.68 

8.14 

7.44 

6.63 

7.19 

1.85 

1.70 

8.92 

13.46 


Global 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
090 
090 
090 
090 
090 
090 
090 
XXX 
090 
010 
010 
010 
000 
000 
090 
090 
090 
090 
000 
000 
XXX 
XXX 
090 
090 


Addendum  C— Codes  With  Interim  RVUs— Continued 


Update 


HCPCS 1 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
N 
S 
S 
S 
S 
S 
S 
N 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
o 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 
N 

s 

N 

s 
s 


59857 

60001 

60210 

60212 

60271 

60512 

60520 

60521 

60522 

61530 

61559 

61564 

64820 

64872 

64874 

64876 

65125 

75900 

75900 

75900 

76093 

76093 

76093 

76094 

76094 

76094 

76936 

76936 

76936 

76941 

76941 

76941 

76945 

76945 

76945 

90849 

90918 

90919 

90920 

90921 

90922 

92587 

92587 

92587 

92588 

92588 

92588 

92980 

92981 

93012 

93014 

93268 

93270 

93271 

93272 

93350 

93350 

93350 

93882 

93882 

93882 

93886 

93886 

93886 

93888 

93888 

93888 


MOD 


Proc 
status 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A' 

A 

A 

A 

A 

A 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Short  descr^ition 


Abortion 

Aspirate/inject  thyroid  cyst 

Partial  excision  thyroid 

Partial  thyroid  excision 

Removal  of  thyroid 

Autotransplant.  parathyroid 

Removal  of  thymus  gland 

Removal  thyinus  gland 

Renrwval  of  thyntus  gland 

Removal  of  brain  lesion 

Excision  of  skuU/sutures  

Excision  of  skull  tumor 

Rennove  sympathetic  nen/es  ... 

Sutisequent  repair  of  nerve 

Repair  &  revise  nerve 

Repair  nerve:  shorten  borte  ..... 

Revise  ocular  implant 

Arterial  cattieter  excttange 

Arterial  catheter  exchange 

Arterial  cattieler  exctnnge 

MagrwtK  image,  breast 

MagnetK  image,  breast  

Magnetk:  image,  txeast 

Magnetk:  image,  both  breasts  . 
Magnetic  image,  both  breasts  , 
Magnetk:  image,  tx>th  breasts  . 

Echo  gukle  for  artery  repair 

Echo  gukle  for  artery  repair 

Echo  guide  for  artery  repair 

Echo  gukle  for  transfuskm  ....... 

Echo  guide  for  transfusk>n 

Echo  gukle  for  transfuskxt 

Echo  gukJe.  villus  sampling  ..... 

Echo  guide,  villus  sampling 

Echo  gukle,  villus  sampling 

Special  fanriily  ttierapy  .„ 

ESRD  related  services,  month 
ESRD  related  services,  month 
ESRD  related  servk^es,  month 
ESRD  related  servnes,  month 
ESRD  related  servrces,  day  ».. 

Evoked  auditory  test 

Evoked  auditory  test 

Evoked  auditory  test 

Evoked  auditory  test  ...... — ..... 

Evoked  auditory  test 

Evoked  auditory  test 

Insert  intracorortary  stent 

Insert  intracoronary  stent 

Transmission  of  ecg  „..., 

Report  on  transmitted  ecg 

EOQ  record/review  

ECG  recording 

ECO/monitoring  and  analysis  . 

ECG/review,  interpret  only 

Echo  exam  of  heart 

Echo  exam  of  heart 

Ectw  exam  of  heart  

Extracranial  study 

Extracranial  study  ~ 

Extracranial  study  

imracrariial  study  

Intracranial  study  

Intracranial  study  .................. 

Intracranial  study  .. 

Intracranial  study  ~ 

Intracranial  study  


Work 
RVUs  2 


AH  rtumeric  OPT  HCPCS  Copyright  1994  American  Medical  Association. 
'findicales  RVUs  are  no«  used  lor  Medicare  payment. 
*'Micalas  reduction  of  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 


8.71 
0.97 
10.51 
15.48 
14.16 
4.45 
15.82 
17.80 
21.76 
42.35 
31.65 
32.64 
9.10 
1.99 
2.98 
3.38 
2.97 
0.49 
0.49 
0.00 
1.63 
1.63 
0.00 
1.63 
1.63 
0.00 
1.31 
1.31 
0.00 
•  1.34 
1.34 
0.00 
0.67 
0.67 
0.00 
0.59 
9.77 
7.13 
5.86 
3.06 
0.10 
0.13 
0.13 
0.00 
0.36 
0.36 
0.00 
14.84 
4.17 
0.00 
0.52 
0.52 
0.00 
0.00 
0.52 
0.78 
0.78 
0.00 
0.40 
0.40 
0.00 
0.94 
0.94 
0.00 
0.62 
0.62 

b.oo 


Practee 

expense 

RVUs  3 


6.22 

1.05 

8.68 

9.04 

12.14 

2.32 

13.54 

13.54 

1354 

34.01 

23.01 

23.73 

6.62 

1.44 

2.17 

2.46 

2.47 

20.22 

023 

19.99 

17.52 

0.72 

16.80 

23.51 

0.72 

22.79 

6.81 

0.81 

6.00 

2.07 

0.61 

1.46 

2.07 

0.61 

1.46 

0.26 

2.18 

2.18 

2.18 

2.18 

0.07 

1.35 

0.11 

1.24 

1.70 

0.30 

1.40 

16.41 

•5.51 

2.25 

0.40 

3.83 

1.18 

225 

0.40 

•3.63 

•1.96 

1.68 

2.62 

0.26 

2.36 

4.44 

0.42 

4.02 

2.96 

0.28 

2.68 


Mal- 

practne 

RVUs 


Total 
RVUs 


1.44 

0.12 

1.65 

1.74 

2.25 

0.54 

2.46 

2.46 

2.46 

4.79 

4.50 

4.64 

1.30 

0.29 

0.43 

0.48 

0.13 

1.29 

0.03 

126 

1.16 

0.11 

1.05 

1.53 

0.11 

1.42 

0.45 

0.07 

0.38 

0.19 

0.10 

0.09 

0.19 

0.10 

0.09 

0.03 

0.14 

0.14 

0.14 

0.14 

0.01 

0.13 

0.01 

0.12 

0.16 

0.02 

0.14 

122 

0.44 

022 

0.05 

0.36 

0.09 

022 

0.05 

024 

0.10 

0.14 

029 

0.03 

026 

0.50 

0.05 

0.45 

0.34 

0.03 

0.31 


16.37 
2.14 
20.84 
2626 
28.55 
7.31 
31.82 
33.80 
37.76 
81.15 
59.16 
61.01 
17.02 
3.72 
5.58 
6.32 
5.57 
22.00 
0.75 
21.25 
20.31 
2.46 
17.85 
26.67 
2.46 
2421 
8.57 
2.19 
6.38 
3.60 
2.05 
1.55 
2.93 
1.38 
1.55 
0.88 
12.09 
945 
8.18 
5.38 
0.18 
1.61 
025 
1.36 
222 
0.68 
1.54 
32.47 
10.12 
2.47 
0.97 
4.71 
127 
2.47 
0.97 
4.65 
2.83 
1.82 
3.31 
0.69 
2.62 
5.88 
1.41 
4.47 
3.92 
0.93 
2.99 


Gk>bal 
period 


090 
000 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
ZZZ 
090 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
ZZZ 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


s 

N 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 

s 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
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ADDENDUM  C— C  X)ES  WITH  INTERIM  RVUs— Continued 


HCPCS' 


MOD 


Proc 
status 


Short  descrii  lion 


WorK 
RVUs  2 


Practice 
expense 
RVUs  3 


Mal- 
practice 
RVUs 


Total 
RVUs 


Global 
period 


Update 


93925 

93925 

93925 

93926 

93926 

93926 

93930 

93930 

93930 

93931 

93931 

93931 

93970 

93970 

93970 

93971 

93971 

93971 

93975 

93975 

93975 

93976 

93976 

93976 

93978 

93978 

93978 

93979 

93979 

93979 

93990 

93990 

93990 

95812 

95812 

95812 

95813 

95813 

95813 

95957 

95957 

95957 

96913 

97010 

97012 

97014 

97016 

97018 

97020 

97022 

97024 

97026 

97028 

97032 

97033 

97034 

97035 

97036 

97110 

97112 

97113 

97116 

97122 

97124 

97139 

97150 

97265 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 

26" 
TC 


26 

TC 


26 
TC 


26 
TC 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Lower  extremity  study 

Lower  extremity  study  ..,.. 

Lower  extremity  study 

Lower  extremity  study 

Lower  extremity  study 

Lower  extremity  study 

Upper  extremity  study 

Upper  extremity  study 

Upper  extremity  study 

Upper  extremity  study  .„.. 

Upper  extremity  study 

Upper  extremity  study 

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  ..: 

Extremity  study  

Vascular  study  

Vascular  study  

Vascular  study  

Vascular  study 

Vascular  study  

Vascular  study  

Vascular  study  

Vascular  study  „. 

Vascular  study  _.. 

Vascular  study  

Vascular  study  

Vascular  study  

Doppler  flow  testing  

Doppier  flow  testing  

Dojspler  flow  testing  

Electroencephalogram  (EEC 
Electroencephalogram  (EEC 
Electroencephalogram  (EEG 
Electroencephalogram  (EEG 
Electroencephalogram  (EEC 
Electroencephalogram  (EE(^ 

EEG  digital  analysis 

EEG  digital  analysis 

EEG  digital  analysis 

Photocherrxjtherapy,  UV-A  ^  B 
Hot  or  cold  packs  therapy 
Mechanical  traction  therapy 
Electric  stimulation  therapy 
Vasopneumatic  device  thex^^y 

Paraffin  bath  therapy  

Microwave  therapy 

Wtiirlpool  therapy , 

Diathermy  treatment  

Infrared  therapy  

Ultraviolet  therapy , 

Electical  stimulation  

Electric  current  therapy  .. 
Contrast  tiath  therapy  .... 

Ultrasound  therapy  

Hydrotherapy  

Therapeutic  exercises  .... 
Neuromuscular  reeducation 
Aquatic  therapy/exercises 

Gait  training  therapy  

Manual  traction  therapy  ... 

Massage  therapy  

Ptvysical  medicine  procedur  i 
Group  therapeutic  procedur  is 
Joint  mobilization  


'  A:;  nur-jerc  OPT  HCPCS Cocvtqtit  ig&4  Arr.encan  Mefl'cal  Associalon. 

•  •  Inarates  RVUj.  at  nol  useO  <or  Medicare  paytnenl. 

■ "  trccstfft  rocjo  J'  oi  Prac*  cp  E«pers*  RVU«  as  a  resuil  oi  OBRA  1995 


0.58 

3.96 

0.44 

0.58 

0.39 

0.04 

0.00 

3.57 

0.40 

0.39 

2.64 

0.30 

0.39 

0.26 

0.03 

0.00 

2.38 

0.27 

0.46 

4.18 

0.47 

0.46 

0.39 

0.05 

0.00 

3.79 

0.42 

0.31 

2.78 

0.31 

0.31 

0.26 

0.03 

0.00 

2.52 

0.28 

0.68 

4.33 

0.51 

0.68 

0.40 

0.05 

0.00 

3.93 

0.46 

0.45 

2.89 

0.34 

0.46 

0.27 

0.03 

0.00 

2.62 

0.31 

1.80 

4.90 

0.55 

1.80 

0.42 

0.05 

0.00 

4.48 

0.50 

1.21 

3.27 

0.37 

1.21 

0.28 

0.03 

0.00 

2.99 

0.34 

0.65 

4.06 

0.47 

0.65 

0.39 

0.05 

0.00 

3.67 

0.42 

0.44 

2.70 

0.31 

0.44 

0.26 

0.03 

0.00 

2.44 

0.28 

0^5 

2.57 

0.29 

0.25 

0.19 

0.02 

0.00 

2.38 

0.27 

1.08 

1.85 

0.15 

1.08 

0.50 

0.04 

0.00 

1.35 

0.11 

1.73 

1.85 

0.15 

1.73 

0.50 

0.04 

0.00 

1.35 

0.11 

1.98 

2.25 

0.18 

1.98 

0.63 

0.05 

0.00 

1.62 

0.13 

0.00 

1.29 

0.10 

0.11 

0.21 

0.02 

0.25 

0.19 

0.02 

0.18 

0.20 

0.02 

0.18 

0.25 

0.02 

0.11 

0.24 

0.03 

0.11 

0.20 

0.02 

0.25 

0.19 

0.02 

0.11 

0.21 

0.02 

o.n 

0.19 

0.02 

0.20 

0.19 

0.01 

025 

0.14 

0.01 

026 

0.14 

0.02 

02^ 

0.10 

0.01 

021 

0.11 

0.01 

0.38 

021 

0.02 

0.45 

0.13 

0.02 

0.45 

0.13 

0.01 

0.44 

0.20 

0.02 

0.40 

0.11 

0.01 

0.45 

0.11 

0.01 

0.35 

0.11 

0.01 

0.21 

0.16 

0.02 

027 

0.20 

0.02 

0.45 

0.35 

0.04 

4.98 

1.01 

3.97 

3.33 

0.68 

2.65 

5.11 

0.90 

4^1 

3.40 

0.60 

2.80 

5.52 

1.13 

4.39 

3.68 

0.75 

2.93 

7.25 

2.27 

4.98 

4.85 

1.52 

3.33 

5.18 

1.09 

4.09 

3.45 

0.73 

2.72 

3.11 

0.46 

2.65 

3.08 

1.62 

1.46 

3.73 

2.27 

1.46 

4.41 

2.66 

1.75 

1.39 

0.34 

0.46 

0.40 

0.45 

0.38 

0.33 

0.46 

0.34 

0.32 

0.40 

0.40 

0.42 

0.32 

0.33 

0.61 

0.60 

0.59 

0.66 

0.52 

0.57 

0.47 

0.39 

0.49 

0.84 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
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Addendum  C— Codes  With  Interim  RVUs— Continued 


HCPCS' 


97530 

97545 

97546 

97750 

97770 

99354 

99355 

99356 

99357 

99375 

99381 

99382 

99383 

99384 

99385 

99386 

99387 

99391 

99392 

99393 

99394 

99395 

99396 

99397 

99401 

99402 

99403 

99404 

G0004 

G0005 

G0006 

G0007 

G0015 

G0016 


MOO 


Proc 


A 
R 
R 
A 
R 
A 
A 
A 
A 
A 
N 
N 
N 
M 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
A 
A 
A 
A 
A 
A 


Short  description 


Therapeutic  activities  „ 

Work  hardening  

Work  hardening  .; 

Physical  perforrnance  test 

Cognitive  skills  devetopment  ... 

Prolonged  senrice.  office  

Prolonged  service,  office  

Prolonged  service,  inpatient  .... 
Protonged  servwe,  inpatient  .... 
Care  ptan  oversigM/30-60  ...... 

Preventive  vislt.new.infant 

Preventive  visit.new,age  1-4  ... 
Preventive  visit,new,age5-1 1  .. 

Preventive  visit.new,  12-1 7 

Preventive  visit.new.  18-39  . 

Preventive  visit.new.40-64 

Preventive  visit.new.65&over ... 

Preventive  vi8it.est.infant 

Preventive  visit,est,age  1-4 

Preventive  visit.est.age5-1 1  .... 

Preventive  visit.est,  12-1 7 

Preventive  visit.estl8-39 

Preventive  visJt.est.40-64 , 

Preventive  visit,est.65&over  ..... 
Preventive  counselirig.  indiv  ...., 
Preventive  counseling,  indiv  ...., 
Preventive  counseling,  indiv  ..... 

Preventive  counseling,  indiv 

ECG  transm  phys  review  &  int  , 

ECG  24  hour  recording  

ECG  transmission  &  analysis  ... 

ECG  phy  review  &  interpret 

Post  symptom  ECG  tracing 

Post  symptom  ECG  md  review 


Work 
RVUs  2 


0.44 

0.00 

0.00 

0.45 

0.44 

1.51 

151 

1.44 

1.44 

1.06 

»1.19 

»1.36 

91.36 

»1^ 

#1.53 

»1J8 

«2.06 

#1.02 

«1.19 

#1.19 

#1.36 

•1.36 

•1.S3 

#1.71 

#0.48 

#0.98 

#1.46 

#1.95 

0.52 

0.00 

0.00 

0.52 

0.00 

0.52 


Practice 

expense 

RVUs  3 


Mal- 
practice 
RVUs 


0.17 

0.00 

0.00 

024 

0.28 

0.76 

0.76 

0.85 

0.85 

0.51 

1.23 

1.41 

1.41 

1.59 

1.40 

1.72 

1.88 

1.06 

1.23 

1.23 

1.41 

1.25 

1.40 

1.56 

0.45 

0.89 

1.34 

1.78 

7.31 

1.18 

5.73 

0.40 

5.73 

0.40 


0.02 

0.00 

0.00 

0.03 

0.03 

0.07 

0.07 

0.08 

0.08 

0.04 

0.08 

0.09 

0.09 

0.10 

0.09 

0.10 

0.11 

0.07 

0.08 

0.08 

0.09 

0.08 

0.09 

0.10 

0.03 

0.05 

0.08 

0.11 

0.65 

0.09 

0.51 

0.05 

0.51 

0.05 


Total 
RVUs 


0.63 
0.00 
0.00 
0.72 
0.75 
2.34 
2.34 
2.37 
2.37 
1.61 
2.50 
2.86 
2.86 
3.22 
3.02 
3.70 
4.05 
2.15 
2.50 
2.50 
2.86 
2.69 
3.02 
3.37 
0.96 
1.92 
2.88 
3.84 
8.48 
1.27 
6.24 
0.97 
6.24 
0.97 


Qkjbai 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


'AH  rwmenc  CPT  HCPCS  Copyright  1994  American  Medical  Association 

2#lndfcates  RVUs  are  not  used  tor  Medicare  payment 

'•  Indicates  reductton  of  Practfce  Expense  RVUs  as  a  result  of  OBRA  1993 


Addendum  D.— 1995  Geographic  Practice  Cost  indices  by  Medicare  Carrier  and  Locality 


Carrier 

Locality 

number 

number 

00510 

05 

00510 

04 

00510 

02 

00510 

01 

00510 

06 

00510 

03 

01020 

01 

01030 

05 

01030 

01 

01030 

07 

01030 

99 

01030 

02 

01030 

08 

00520 

13 

02050 

26 

00542 

14 

00542 

11 

00542 

13 

02050 

18 

02050 

19 

02050 

20 

02050 

21 

Locality  name 


Birmingham.  Al ._ 

Mobile.  AL  

North  Central  AL  

Northwest  AL 

Rest  Of  AL „ 

Souttieast  AL 

Alaska 

Flagstaff,  AZ 

Phoenix,  AZ _. 

Prescott.  AZ 

Rest  Of  AZ  

Tucson,  AZ . 

Yuma,  AZ  ..... 

Arkansas .....". 

Anaheim/Santa  Ana,  CA 

BakersfieW.  CA 

Fresno/Madera.  CA 

Kings/Tulare.  CA  

Los  Angeles  (1st  Of  S)  ... 
Los  Angeles  (2nd  Of  8)  .. 
Los  Angeles  (3rd  Of  8) ... 
Los  Angeles  (4th  Of  8)  ... 


N 
N 
N 
N 
N 
P 
P 
N 
N 
P 
O 
O 

o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 

N 
N 
N 
N 
N 
N 


Mmk 

Practice 

Mal- 

expense 

practKe 

0.988 

0.912 

0.876 

0.970 

0.884 

0.876 

0.972 

0.856 

0.876 

0.988 

0.871 

0.876 

0.970 

0.834 

0.876 

0.971 

0.864 

0.876 

1.085 

1.205 

1330 

0.977 

0.924 

1288 

1.004 

0.990 

1288 

0.977 

0.912 

1288 

0.988 

0.946 

1288 

0.982 

0.966 

1288 

0.984 

0.918 

1288 

0.957 

0.854 

0.364 

1.042 

1.212 

1.061 

1.026 

1.021 

1.028 

1.003 

0.993 

0.983 

0.993 

0.978 

0.983 

1.058 

1.202 

1.061 

1.058 

1.202 

1.061 

1.058 

1.202 

1.061 

1.058 

1.202 

1.061. 

e^!!l!SJ*i*''°^  **'*^'  •*"*"*  •"*  GPC'  •wiu"«J  l>y  SeatOfi  i848|eMlKA««)  of  the  Soci* 

GPCIs  rascaiad  by  the  teUowiog  laclors  to  assure  budget  neutrality'.  Wo*  -t. 00073 
P'acticee«pense.i.00l25:M*)ractice-l.O23O7 
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Addendum  D.— 1995  Geographic  Practice  Cost  Indices  by  Medicare  Carrier  and  Locality— Continued 


Carrier 

LocaSty 

number 

number 

02050 

22 

02050 

23 

02050 

24 

02050 

25 

00542 

03 

00542 

10 

00542 

12 

00542 

01 

00542 

02 

00542 

07 

00542 

27 

00542 

04 

00542 

15 

02050 

28 

00542 

05 

00542 

06 

02050 

16 

00542 

09 

00542 

08 

02050 

17 

00624 

01 

10230 

04 

10230 

01 

10230 

03 

10230 

02 

00570 

01 

00580 

01 

00590 

03 

00590 

04 

00590 

02 

00590 

01 

01040 

01 

01040 

04 

01040 

02 

01040 

03 

01120 

01 

05130 

12 

05130 

11 

00621 

10 

00621 

16 

00621 

03 

00621 

11 

00621 

12 

00621 

06 

00621 

08 

00621 

01 

00621 

05 

006P1 

07 

00621 

04 

00621 

02 

00621 

13 

00621 

14 

00621 

09 

00621 

15 

00630 

01 

00630 

03 

00630 

02 

00640 

00 

00740 

05 

00660 

01 

00740 

04 

00660 

01 

00660 

03 

00660 

02 

00528 

07 

00528 

03 

00528 

06 

00528 

04 

ocalrty  name 


Los  Angeles  (5th  Of  8) 

Los  Angeies  (6th  Of  8) 

Los  Angeles  (7th  Of  8) 

Los  Angeles  (8th  Of  8) 

Marin/NafMi/Solano,  CA „. 

Merced/Surr.  Cntys.  CA  ..._ 

Monterey/Santa  Cruz,  CA  

N.  Coastal  Cntys.  CA „.. 

Ne  Rural,  CA 

Oakland/Beitdey.  CA 

Riverside,  CA  _ 

Sacramento/Surr.  Cntys.  CA 

San  Bemadino/E.Ctrl  Cntys  CA 

San  Oiego/lmperial,  CA 

San  Francisco,  CA  

San  Mateo.  CA _ 

Santa  Bartiara.  CA 

Santa  Clara.  CA  

StocWon/Surr.  Cntys,  CA 

Ventura,  CA  ._ _ 

Coiorado 

Eastern  CT „ 

Nw  And  N.  Cnlrl  CT  .>„ 

S.  Cnlrl  CT  

oW  CT  .......„, .••••••••.•. 

Delaware 

DC  +  MD/VA  Suburt» 

Foft  Lauderdale,  FL 

Miami,  FL 

N/Nc  FL  Cities . 

Rest  Of  Florida „ 

Atlanta,  GA 

Rest  Of  GA „ 

Small  GA  CWes  02 

SnwII  GA  Cities  03 ,.^ 

Hawaii/Guam „ 

North  Idaho „ 

South  Idaho 

Champaign-Urbana,  IL 

Chicago,  IL 

De  Kato,  IL  ..; 

Decatur,  IL „ 

East  St  Louis,  IL 

Kankakee,  IL  

Normal,  IL 

Northwest  IL 

Peoria,  IL „ 

Ouincy,  IL ;.„ 

Rock  Island,  IL  „ 

Rockford.  IL _ 

Southeast  IL  

Southern  IL 

Springfield,  IL  „.... 

Sutxjitoan  Chicago,  IL  

Metropolitan  IN  

Rest  Of  IN  

Urban  IN  ...; : 

Iowa 

Kansas  City,  Kansas 

Rest  Of  Kansas 

Suburtian  Kansas  City,  Kansas 

Lexington  &  Louisville,  KY  

Rest  Of  Kentucky  

Sm  Cities  (City  Limits)  KY 

Alexandria,  LA  

Baton  Rouge,  LA 

Lafayette,  LA  „ 

Lake  Charles,  LA 


Note.  Work  GPCl«tti«  1/4  woAGPCIiequfed  by  Section  l84a<e)(l)(A)(iM)oehe  Social 
security  Ad. 

GPCI»  r«aca<ad  by  Ifw  toilowiog  (actors  to  assore  budgel  netjtraiitv:  Wor*  .1.0  073 
Practice  e»p8r.se»  i  001 25;  Mafpractte.  1  02307 
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Work 


1.058 
1.058 
1.058 
1.058 
1.014 
1.010 
1.016 
1.003 
0.992 
1.035 
1.018 
1.023 
1.020 
1.022 
1.053 
1.044 
1.014 
1.056 
1.010 
1.031 
0.994 
1.016 
1.026 
1.037 
1.054 
1.024 
1.055 
0.996 
1.025 
0.976 
0.968 
0.991 
0.960 
0.972 
0.964 
1.001 
0.961 
0.965 
0.958 
1.036 
0.966 
0.972 
0.988 
0.966 
0.983 
0.962 
0.994 
0.960 
0.984 
0.994 
0.960 
0.960 
0.988 
1.014 
0.994 
0.976 
0.977 
0.968 
0.984 
0.956 
0.984 
0.986 
0.966 
0.968 
0.972 
0.988 
0.976 
0.974 


Practice 
expense 


1.202 
1.202 
1.202 
1.202 
1.189 
0.998 
1.126 
1.081 
0.972 
1.236 
1.070 
1.078 
1.066 
1.084 
1.316 
1.302 
1.096 
1.288 
1.034 
1.162 
0.970 
1.092 
1.115 
1.164 
1.207 
1.025 
1.180 
1.008 
1.056 
0.942 
0.892 
1.026 
0.848 
0.906 
0.876 
1.157 
0.890 
0.912 
0.902 
1.097 
0.899 
0.896 
0.944 
0.903 
0.930 
0.869 
0.968 
0.860 
0.908 
0.980 
0.855 
0.859 
0.951 
1.095 
0.950 
0.884 
0.900 
0.898 
0.956 
0.885 
0.956 
0.910 
0.848 
0.874 
0.876 
0.930 
0.892 
0.904 


Mal- 
practice 


1.061 
1.061 
1.061 
1.061 
0.983 
0.983 
0.983 
0.983 
0.983 
0.983 
1.018 
0.983 
1.060 
0.994 
0.983 
0.983 
1.028 
0.983 
0.983 
1.028 
0.755 
1.018 
1.013 
1.094 
1.116 
0.728 
0.964 
1.622 
2.049 
1262 
1.262 
0.827 
0.827 
0.827 
0.827 
0.973 
0.738 
0.738 
1.072 
1.578 
0.958 
1.008 
1.390 
1.019 
0.934 
0.934 
0.934 
0.934 
0.934 
0.975 
0.934 
0.980 
1.042 
1.148 
0.455 
0.431 
0.431 
0.672 
1.162 
1.162 
1.162 
0.743 
0.743 
0.743 
0.860 
0.860 
0.860 
0.860 
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ADDENDUM  D.— 1995  Geographic  Practice  Cost  Indices  by  Medicare  Carrier  and  LocAUTY-Continued 


Carrier 
number 


00528 

00528 

00628 

00528 

21200 

21200 

21200 

00901 

00901 

00901 

00700 

00700 

00623 

00623 

00720 

10240 

10250 

10250 

00740 

00740 

11260 

00740 

11260 

00740 

11260 

00751 

00655 

01290 

01290 

01290 

01290 

00780 

00860 

00860 

00860 

01360 

00801 

00803 

00801 

00803 

00603 

14330 

00801 

00801 

05535 

00820 

16360 

01370 

01380 

01380 

01380 

01380 

01380 

00865 

00865 

00865 

00865 

00973 

00870 

00880 

00820 

05440 

00900 

00900 

00900 

00900 

00900 

00900 


Locality 
numtwr 


05 

01 

50 

02 

02 

01 

03 

01 

03 

02 

02 

01 

01 

02 

00 

00 

01 

02 

03 

02 

03 

06 

02 

01 

01 

01 

00 

03 

01 

02 

99 

40 

02 

01 

03 

05' 

01 

01 

03 

02 

03 

04 

04 

02 

00 

01 

00 

00 

02 

01 

99 

03 

12 

02 

01 

04 

03 

20 

01 

01 

02 

35 

29 

26 

31 

20 

09 

10 


Locality  name 


Monroe,  LA 

New  Orleans,  LA 

Rest  Of  LA 

Shrevepoft  LA  „.. 

Central  Maine 

Northern  Maine ....; . 

Southern  Maine 

Baltinwre/Surr.  Cntys,  MD  

South  &  E.  Shore  MD  ......... 

Western  MD  ..„ 

MA  Suburtjs/Rural  Cities 

Urban  MA  „ 

Detroit,  Ml 

Michigan,  No*  Detroit 

Minrosota  (Blue  Shiekl) 

Minnesota  (Travelers)  ...... . 

Rest  Of  Mississippi 

Urban  Mississippi  

K.C.  (Jackson  Cnty).  MO  ..;. 

N  K.C.  (Clay/Platte),  MO 

Rest  Of  MO  

Rural  Nw  CountieSi  MO  .... .......... 

Sm  E.  Cities.  MO 

St  Joseph.  MO  _ 

St  Louis/Lg  E.  Cities.  MO 

Montana „ 

Nebraska 

Elko  &  Ely  (Cities).  NV  

Las  Vegas,  B  Al.  (Cities).  NV 

Reno,  Et  Al.  (Cities),  NV  ..?. 

Rest  Of  Nevada  .... 

New  Hampshire ] 

Mkklle  NJ  ._....., 

Norttiem  NJ ...._.... „ .... 

Southern  NJ  ,. 

New  Mexico 

Buffalo^Surr.  Cntys,  NY , 

Manhattan,  NY  „ 

N.  Central  Cities,  NY „... ... 

Nye  Suburbs/Long  I.,  NY  

Poughkpsie/W  Nye  Suburbs,  NY 

Queens,  NY 

Rest  Of  New  York  

Rochester/Surr.  Cntys,  NY 

North  Carolina 

North  Dakota  

Ohk) 


Work 


Oklahoma  

Eugene,  Et  Al.  (Cities),  OR 

Poitand,  Et  Al.  (Cities),  OR  . 

Rest  Of  Oregon „. 

Salem,  Et  Ai.  (Cities),  OR  

Sw  OR  Cities  (City  Umits)  

Lg  PA  Cities  

PhUly/Pitl  Med  Shcls/Hosps,  PA 

Rest  Of  PA  

Sm  PA  Cities  „ . 

Puerto  Rico ... ...... 

Rhode  Island  

South  Carolina . 

South  Dakota _. 

Tennessee  

Atnlene,  TX _ 

Amarillo,  TX 

Austin,  TX  ._.. ...„ ......... 

Beaumont  TX  .,„ 

Brazoria.  TX  

BrownsviUe.  TX  „ 


968 
996 
968 
987 
952 
.956 
968 
024 
.998 
.994 
006 
.016 
051 
004 
.994 
994 
.955 
965 
984 
984 
.947 
.952 
.947 
.951 
.986 
.960 
956 
984 
024 
002 
008 
975 
033 
050 
020 
978 
004 
077 
001 
064 
008 
058 
988 
016 
970 
958 


Practice 
expense 


0.992 
0.970 
0.964 
0.995 
0.970 
0.970 
0.970 
1.007 
1.020 
0.974 
0.984 
0.882 
1.014 
0.974 
0.944 
0.972 
0.966 
0.974 
0.978 
0.996 
1.009 
0.968 


0.874 

0.974 

0.865 

0.914 

0.916 

0.916 

1.007 

1.038 

0.991 

0.972 

1.086 

1.149 

1.064 

0.953 

0.968 

0.968 

0.826 

0.885 

0.956 

0.956 

0.828 

0.650 

0.824 

0.858 

0.942 

0.895 

0.878 

1.006 

1.052 

1.095 

1.046 

1.022 

1.104 

1.173 

1.056 

0.914 

0.939 

1.307 

0.960 

1.232 

1.050 

1.248 

0.936 

1.004 

0.910 

0.878 

0.946 

0.896 

0.973 

1.016 

0.952 

0.960 

0.971 

1.002 

1.027 

0.914 

0.931 

0.751 

1.036 

0.886 

0.856 

0.898 

0.870 

0.892 

0.977 

0.924 

0.960 

0.868 


Mat- 
practice 


0.860 

1.091 

0.868 

0.860 

0.738 

0.738 

0.738 

1.021 

0.841 

0.852 

0.916 

0.916 

2.394 

1.520 

0.671 

0.671 

0.688 

0.688 

1.193 

1.192 

1.169 

1.169 

1.169 

1.169 

1.272 

0.737 

0.440 

1.016 

1.016 

1.016 

1.016 

0.759 

0.958 

0.958 

0.958 

0.780 

0.892 

1.596 

0.892 

1.844 

1.272 

1.774 

0.892 

0.892 

0.406 

0.652 

0.984 

0.498 

0.794 

0.794 

0.794 

0.794 

0.794 

1.188 

1.382 

0.852 

0.861 

0.367 

1.152 

0.404 

0.566 

0.466 

0.666 

0.666 

0.666 

0.966 

0.966 

0.666 


Note:  Wortt  QPCI  is  the  1/4  work  GPCl  requiiwl  b>  Section  l848(e)(1)(A)(»i)  of  tt<e  Social 
Security  Act. 

GPClsrescaledbytlietolloiiKingtactotstoassunebudgetneutral.^:  Wwti.r  100073- 
>acticeexpense«i.00i?5:  Maipract>ce>t  02307 
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Addendum  D.— 1995  Geographic  Practi<  ;e  Cost  Indices  by  Medicare  Carrier  and  Locality— Continued 


Carrier 
number 


00900 

00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00910 
XXiTBO 
00973 
10490 
10490 
10490 
10490 
01390 
01390 
01390 
16510 
16610 
16510 
16510 
16510 
00951 
00951 
00951 
00951 
00951 
00951 
00961 
00951 
00951 
00951 
00951 
00825 


Locality 
nunber 


24 

11 

12 

14 

28 

15 

16 

18 

33 

17 

21 

19 

23 

02 

13 

25 

30 

07 

03 

06 

06 

27 

32 

22 

04 

34 

09 

50 

50 

04 

01 

03 

02 

03 

02 

01 

16 

18 

19 

20 

17 

13 

40 

54 

19 

15 

46 

04 

12 

60 

14 

36 

21 


Corpus  Christi,  TX 

Dallas.  TX 

El  Paso.  TX  

Fort  Worth.  TX ^ 

Galveston.  TX 

Grayson.  TX 

Houston.  TX  

Longview,  TX 

Lubbock.  TX , 

t*c  Men.  TX 

Midand.  TX 

Northeast  Rural  TX  

Odessa.  TX  ...,. 

Orange,  TX 

San  Angek),  TX 

San  Antonio,  TX 

Southeast  Rural  TX 

Temple,  TX 

Texarkana,  TX 

Tyler,  TX 

Victoria,  TX 

Waco,  TX 

Western  TX 

Wichita  Falls.  TX 

Utah 

Vermont 

Virgin  IslarxJs 

Rest  Of  VA 

Rtehmond  &  Charlottesville,  VA 

Sm  TowrVlndustrial  VA 

Tidewater  &  N  VA  Cntys 

E  Cntrt  &  Ne  WA  

Seattle  (King  Cnty),  WA 

W  &  Se  WA  (ExcI  Seattle)  

Charleston,  WV  

Eastern  Valley,  WV  

Ohk)  River  Valley,  WV  

Southern  Valley.  WV ..„ 

Wheeling,  WV  ..„ 

Central  Wl  

Green  Bay  (Northeast).  Wl  

Janesville  (S  Cntrl),  Wl  , 

U  Crosse  (W  Cntrl),  Wl 

Madison  (Dane  Cnty),  Wl 

Milwaukee  Surburfos  (Se),  Wl  ... 

Milwaukee,  Wl  

Northwest  Wl 

Oshkosh  (E  Cntrl),  Wl , 

Southwest  Wl  

Wausau  (N  Cntrl),  Wl 

Wyoming 


Addendum  E.— 1996  Geographic 


Loca^ 

Carrier 

ity 

nunf<)er 

num- 

ber 

00510 

05 

00510 

04 

00510 

02 

00510 

01 

00510 

06 

00510 

03 

Birmingham,  AL  . 

Mobile.  AL 

North  Central  AL 

Northwest  AL  

Rest  Of  AL 

Southeast  AL  


Nole:  Work  GPCI « the  M*  wortt  GPCI  required  by  Section  1S48(e)(1)(/t  (iii)  ol  the  Social 
Secuhty  Act. 

GPCIs  rescaied  In  ttie  teHowing  factors  to  assure  budget  neutrality:  Woti  -1 .00073: 
Practice  expen$e-1.l»l2S;Malpiactic«-t.a2307  ' 


Locality  name 


Unite 

PractRe 

Mai- 

expense 

practk:e 

0.980 

0.921 

0.666 

1.004 

0.992 

0.698 

0.982 

0.962 

0.666 

0.984 

0.894 

0.698 

0.981. 

0.954 

0.698 

0.986 

0.967 

0.966 

0.962 

0.888 

0.666 

1.018 

0.994 

1.042 

0.962 

0.854 

0.666 

0.970 

0.896 

0.666 

0.952 

0.888 

0.666 

0953 

0.855 

0.666 

1.007 

0.949 

0.666 

0.964 

0.870 

0.666 

1.000 

0.936 

0.666 

0.996 

0.924 

0.666 

0.951 

0.873 

0.666 

0.976 

0.928 

0.666 

0.968 

0.884 

0.696 

0.968 

0.885 

0.666 

0.954 

0.878 

0.666 

0.978 

0.912 

0.666 

0.980 

0.920 

0.666 

0.974 

0.874 

0.666 

0.958 

0.835 

0.666 

0.960 

0.876 

0.666 

0.986 

0.922 

0.692 

0.958 

0.964 

0.492 

0.983 

0.989 

1.012 

0.972 

0.882 

0.513 

0.990 

0.972 

0.486 

0.972 

0.894 

0.524 

0.990 

0.980 

0.616 

0.990 

0.969 

0.906 

1.012 

1.063 

0.906 

0.995 

0.980 

0.906 

0.984 

0.922 

0.846 

0.961 

0.890 

0.846 

0.960 

0.857 

0.846 

0.956 

0.846 

0.846 

0.966 

0.870 

0.846 

0.960 

0.868 

0.961 

0.978 

0.904 

0.961 

0.968 

0.900 

0.961 

0.974 

0.899 

0.961 

0.984 

0.990 

0.961 

1.000 

0.984 

0.961 

1.004 

0.994 

0.961 

0.964 

0.874 

0.961 

0.974 

0.898 

0.961 

0.960 

0.869 

0.961 

0.966 

0.882 

0.961 

0.978 

0.910 

0.726 

Practice  Cost  Indices  by  Medicare  Carrier  and  Locality 


Locality  name 


Work 


0.994 
0.975 
0.973 
0.990 
0.964 
0.970 


Practice 
expense 


0.912 
0.858 
0.850 
0.873 
0.818 
0.858 


Mal- 
practne 


0.927 
0.927 
0.927 
0.927 
0.927 
0.927 


F«fa,d  Regirter  /  Vol.  59.  No.  235  /  Thursday.  December  a.  1994  /  Rule.  a.d  Re«ula.icns    63627 


ADDB«,UM  E-1996  GEOGRAPHIC  PRACTICE  COST  ir^K^ES  BY  MED.r.«.  r^..„., .„„,„ 


Carrier 
number 


01020 

01030 

01030 

01030 

01030 

01030 

01030 

00520 

02050 

00542 

00542 

00542 

02050 

02050 

02050 

02050 

02050 

02050 

02050 

02050 

00542 

00542 

00542 

00542 

00542 

00542 

00542 

00542 

00542 

02050 

00542 

00542 

02050 

00542 

00542 

02050 

00824 

10230 

10230 

10230 

10230 

00570 

00580 

00590 

00590 

00590 

00590 

01040 

01040 

01040 

01040 

0ri20 

05130 

05130 

00621 

00621 

00621 

00621 

00621 

00621 

00621 

00621 

00621 

00621 

00621 

00621 


01 

05 

01 

07 

99 

02 

08 

13 

26 

14 

11 

13 

18 

19 

20 

21 

22 

23 

24 

25 

03 

10 

12 

01 

02 

07 

27 

04 

15 

28 

05 

06 

16 

09 

08 

17 

01 

04 

01 

03 

02 

01 

01 

03 

04 

oe 

01 
01 
04 


Locality  rwrne 


Alaska  

Flagstaff.  AZ 

Phoenix,  A2 

Prescott,  AZ 

J^est  Of  AZ 

Tucson.  AZ 

Yuma.  AZ 

Aikansas  

Anaheim/Santa  Ana.  CA 

Bakersfiekj,  CA  

Fresno/Madera.  CA 

Kings/Tulare.  CA 

Los  Angeles  (1  St  Of  8)  . 
Los  Angeles  (2Nd  Of  8) 
Los  Angeles  (3Rd  Of  8) 
Los  Angeles  (4Th  Of  8) 


Los  Angeles  (5Th  Of  8)  •*■ 

Los  Angeles  (6Th  Of  8)  !1...™"  "  "*- " 


02 

03 

01 

12 

11 

10 

16 

03 

11 

12 

06 

08 

01 

05 

07 

04 

02 


Los  Angeles  (7Th  Of  8) 

Los  Angeles  (8Th  Of  8)  

Marin/Napa/Solano.  Ca 

Merced/Surr.Cntys,  CA 

Monterey/Santa  Cruz.  CA 

N.  Coastal  Cntys.  CA J 

Ne  Rural.  CA '" 

Oakland'Berkeley,  CA 

Riverside.  CA  

Sacramento/Surr.  Cntys.  CA  ". 
San  Bernadlno/E.Ctrl  Cntys  CA 

San  Diego/Imperial.  CA  „„.. 

San  Francisco.  CA ... 

San  Mateo.  CA 

Santa  Barbara.  CA " 

Santa  Clara,  CA 

Stockton/Surr.  Cntys.  CA 

Ventura,  CA  

Colorado .."™." 

Eastern  CT "" 

Nw  And  N.  Cntrt  CT 

S.  Cntrt  CT 

Sw  CT SZ 

Deteware ^  ""Z 

DC  ♦MDA/A  Suburbs „. 

Fort  Lauderdale,  FL  .L 

Miami,  FL  

N/Nc  FL  Cities " "' 

Rest  Of  Ftorida 

Atlanta,  GA "Z 

Rest  Of  GA  Z. 

Small  GA  Cities  02  .". 

Small  GA  Cities  03  „. 

Hawaii/Guam 

North  Idaho  

South  Idaho „.."...". 

Ch8mipaign-Urt)ana.  IL 

Chicago,  IL 

De  Kat).  IL 

Decatur.  IL  

East  St.  Louis,  IL  ...". 

Kankakee.  IL  

Normal.  IL  

Northwest.  IL 

Peoria,  IL .'"." 

Quincy.  IL 

Rock  Island.  IL 

Rockford.  IL 


SecJSJ*A^°*  °^' '» the  1M  -or*  GPCI  requrad  by  Sectw  tS4«(eKiKA((iu,  ol  me  Sown 


GPCl»  reseated 

P'acKA  eioense« 


f-te  vwSIIS.STffiloT"'^  ^"^^  "*""*'^  **°* ''  <*°'* 


1.064 

0.971 

1.004 

0.971 

0.989 

0.978 

0.984 

0.954 

1.037 

1.023 

1.000 

0.967 

1.056 

1.056 

1.056 

1.056 

1.056 

1.056 

1.056 

1.056 

1.015 

1.002 

1.006 

1.003 

0.982 

1.042 

1.011 

1.020 

1.015 

1.017 

1.068 

1.049 

1.016 

1.064 

1.001 

1.028 

0.989 

1.033 

1.049 

1.056 

1.055 

1.021 

1.051 

0.998 

1.016 

0.978 

0.971 

1.007 

0.965 

0.961 

0.966 

0.999 

0.957 

0.963 

0.952 

1.028 

0.953 

0962 

0.988 

0.959 

0.969 

0.951 

0.980 

a946 

0.972 

a976 


1.155 

0.936 

0.963 

0.912 

0.948 

0.942 

0.925 

0.853 

1.205 

0.992 

0.977 

0.954 

1.207 

1.207 

1.207 

1.207 

1.207 

1.207 

1.207 

1.207 

1.180 

0.986 

1.143 

1.090 

0.953 

1.215 

1.059 

1.069 

1.056 

1.077 

1.330 

1.300 

1.119 

1.289 

1.041 

1.192 

0.951 

1.132 

1.159 

1.226 

1.275 

1.032 

1.192 

1.036 

1.087 

0.952 

0.914 

1.030 

0.856 

0.917 

0.884 

1220 

0.864 

0.887 

0.884 

1.080 

0.873 

0.884 

0.929 

0.881 

0.393 

0.842 

0.906 

0.824 

0.858 

0.941 


1.617 

1.321 

1.321 

1J21 

1321 

1J21 

1.321 

0.427 

0.752 

0.686 

0.596 

0.596 

0.752 

0.752 

0.752 

0.752 

0.752 

0.752 

0.752 

0.752 

0.586 

0.506 

0.596 

0.596 

0.596 

0.596 

0.667 

0.596 

0.749 

0.618 

0.596 

0.596 

0.686 

0.596 

0.596 

0.686 

0.827 

1.001 

1.001 

1.001 

1.001 

0.792 

0.980 

1.867 

2.456 

1.417 

1.417 

0.902 

0.902 

0.902 

0.902 

0.921 

0.588 

0.588 

1.008 

1.382 

0.780 

0.880 

1.202 

0.901 

0.731 

0.731 

0.731 

0.731 

0.731 

0.813 
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Addendum  E.— 1996  Geographic  Practic  e  Cost  Indices  by  Medicare  Carrier  and  Locality— Continued 


Carrier 
number 


00621 

00621 

00621 

00621 

00630 

00630 

00630 

00640 

00740 

00650 

00740 

00660 

00660 

00660 

00528 

00628 

00528 

00528 

00528 

00528 

00528 

00528 

21200 

21200 

21200 

00901 

00901 

00901 

00700 

00700 

00623 

00623 

00720 

10240 

10250 

10250 

00740 

00740 

11260 

00740 

11260 

00740 

11260 

00751 

00655 

01290 

01290 

01290 

01290 

00780 

00860 

00860 

00860 

01360 

00801 

00803 

00801 

00803 

00803 

14330 

00801 

00801 

05535 

00820 

16360 

01370 


Local- 
ity 

num- 
ber 


13 

14 

09 

15 

01 

03 

02 

00 

05 

01 

04 

01 

03 

02 

07 

03 

06 

04 

05 

01 

50 

02 

02 

01 

03 

01 

03 

02 

02 

01 

01 

02 

00 

00 

01 

02 

03 

02 

03 

06 

02 

01 

01 

01 

00 

03 

01 

02 

99 

40 

02 

01 

03 

05 

01 

01 

03 

02 

03 

04 

04 

02 

00 

01 

00 

00 


Southeast  11 

Southern  IL  „ 

Springfield,  IL „ 

Suburt>an  Chicago,  IL 

Metropolitan  IN 

Rest  Of  IN 

Urban  IN 

Iowa 

Kansas  City,  Kansas 

Rest  Of  Kansas 

Suburban  Kansas  City,  Kansas  .. 

Lexington  &  Louisville,  KY 

Rest  Of  Kentucky 

Sm  Cities  (City  Umits)  KY  

Alexandria,  LA 

Baton  Rouge,  LA  ^ 

Lafayette,  LA „ 

Lake  Charles,  LA  

Monroe,  LA  

New  Orleans,  LA 

Rest  Of  LA „ 

Shreveport,  LA  — . 

Central  Maine  .........^ 

Northern  Maine 

Southern  Maine 

Ballimore/Surr.  Cntys,  MD 

South  &  E.  Shore  MD 

Western  MD 

MA  Suburtjs/Rurai  Cities  

Urt)an  MA „ 

Detroit.  Ml  „ 

Michigan,  Not  Detroit 

Minnesota  (Blue  Shiekl) -.., 

Minnesota  (Travelers) 

Rest  Of  Mississippi  

Urban  Mississippi 

K.C.  (Jackson  Cnty),  MO 

N  K.C.  (Clay/Platte),  MO  ..;. 

Rest  Of  MO 

Rural  Nw  Counties,  MO 

Sm  E.  Cities.  MO „.... 

St  Joseph,  MO , 

SL  Louis/Lg  E.  Cities,  MO  

Montana 

Nebraska „., 

Elko  &  Ely  (Cities),  NV  ..:.... , 

Las  Vegas,  Et  Al.  (Cities),  NV  ... 

Reno.  Et  Al.  (Cities),  NV 

Rest  Of  Nevada  

New  Hampshire  .^ 

Middle  NJ 

Northern  NJ 

Southern  Ki 

New  Mexico  

Buffalo/Surr.  Cntys,  NY 

Manhattan.  NY  

N.  Central  Cities,  NY  

Nye  Suburbs/Long  I.,  NY  

Poughkpsie/N  Nye  Suburtn,  NY 

Queens,  NY 

Rest  Of  New  York 

Roehester/Surr.  Cntys,  NY  .„ 

North  Carolina 

North  Dakota „.. 

Ohkj .» 

Oklahoma ..i 


Note  Worti  QPCI  »th9M4  wok  GPCI  required  by  Sectkjo  l848(e)(1)(A)(i  ) 
Security  Act.  ^ 


GPCIs  reseated  t>v  Hw  toUowmg  factors  to  assure  budget  rieutrality:  Work 
Practice  expanse-1 .00125:  MatptactiTiK  1 .02307 


Locality  name 


otttie  Social 
1.00073; 


Work 


0.946 

0.946 

0.981 

1.007 

0.989 

0.973 

0.974 

0.960 

0.989 

0.958 

0.989 

0.989 

0.957 

0.960 

0.958 

0.984 

0.971 

0.974 

0.958 

0.999 

0.965 

0.971 

0.961 

0.964 

0.980 

1.021 

0.985 

0.982 

1.015 

1.030 

1.043 

0.998 

0.990 

0.990 

0.950 

0.964 

0.989 

0.989 

0.944 

0.950 

0.940 

0.952 

0.983 

0.952 

0.951 

0.984 

1.012 

0.997 

0.997 

0.988 

1.032 

1.059 

1.024 

0.975 

1.003 

1.095 

1.005 

1.068 

1.011 

1.058 

0.989 

1.012 

0.971 

0.951 

0.991 

0.970 


Practice 
expense 


0.814 

0.822 

0.936 

1.093 

0.937 

0.872 

0.896 

0.877 

0.949 

0.877 

0.949 

0.904 

0.821 

0.850 

0.864 

0.894 

0.857 

0.901 

0.867 

0.946 

0.850 

0.889 

0.929 

0.920 

1.034 

1.036 

0.972 

0.930 

1.101 

1.167 

1.038 

0.935 

0.965 

0.965 

0.813 

0.868 

0.949 

0.949 

0.810 

0.835 

0.809 

0.850 

0.921 

0.864 

0.872 

0.986 

1.022 

1.049 

1.013 

1.034 

1.137 

1.215 

1.082 

0.903 

0.936 

1.359 

0.967 

1.235 

1.081 

1.240 

0.937 

0.992 

0.918 

0.860 

0.940 

0.882 
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Mal- 
practice 


0.731 

0.822 

0.946 

1.159 

0.363 

0.346 

0.346 

0.679 

1.191 

1.191 

1.191 

0.819 

0.819 

0.819 

0.911 

0.911 

0.911 

0.911 

0.911 

0.997 

0.913 

0.911 

0.759 

0.759 

0.759 

1.115 

0.862 

0.862 

0.978 

0.978 

3.051 

1.844 

0.594 

0.594 

0.726 

0.726 

1.207 

1.204 

1.159 

1.159 

1.159 

1.159 

1.193 

0.756 

0.444 

0.887 

0.887 

0.887 

0.887 

0.916 

0.762 

0.762 

0.762 

0.792 

0.821 

1.546 

0.821 

1.759 

1.218 

1.686 

0.821 

0.821 

0.435 

0.617 

1.049 

0.481 


Camer 
number 


Local- 
ity 

nunrv 
ber 


01380 

02 

01380 

01 

01380 

99 

01380 

03 

01380 

12 

00865 

02 

00865 

01 

00865 

04 

00865 

03 

00973 

20 

00870 

01 

00880 

01 

00820 

02 

05440 

35 

00900 

29 

00900 

26 

00900 

31 

00900 

20 

00900 

09 

00900 

10 

00900 

24 

00900 

11 

00900 

12 

00900 

14 

00900 

28 

00900 

15 

00900 

16 

00900 

18 

00900 

33 

00900 

17 

00900 

21 

00900 

19 

00900 

23 

00900 

02 

00900 

13 

00900 

25 

00900 

30 

00900 

07 

00900 

03 

00900 

06 

00900 

08 

00900 

27 

00900 

32 

00900 

22 

00900 

04 

00900 

34 

00910 

09 

00780 

50 

00973 

50 

10490 

04 

10490 

01 

10490 

03 

10490 

02 

01390 

03 

01390 

02 

01390 

01 

16510 

16 

16510 

18 

16510 

19 

16510 

20 

16510 

17 

00951 

13 

00951 

40 

00951 

54 

00951 

19 

00951  1 

15 

Locality  name 


Eugene,  Et  Al.  (Cities).  OR 

Portland.  Et  Al.  (Cities).  OR 

Rest  Of  Oregon 

Salem,  Et  Al.  (Cities),  OR 

Sw  OR  Cities  (City  Umits) 

Lg  PA  Cities 

Philly/Pitt  Med  Shcte/Hosps.  PA 

Rest  Of  PA 

Sm  PA  Cities 

Puerto  Rfco 

Rhode  Island 

South  Carolina 

South  Dakota . 

Tennessee  ............................. 

Abilene,  TX  

Amarilk).  TX  

Austin,  TX  

Beaumont.  TX 

Brazoria.  TX 


Work 


Brownsville.  TX  

Corpus  Christi,  TX  . 

Dallas.  TX  

Denton.  TX 

El  Paso,  TX „... 

Fort  Worth,  TX  . 

Galveston,  TX 

Grayson,  TX 

Houston,  TX 

Laredo.  TX  

Longview,  TX  

Lubtwck,  TX 

McAllen,  TX „ 

Midland,  TX 

Northeast  Rural  TX 

Odessa,  TX 

Orange,  TX  

San  Angeto,  TX  . 

San  Antonio,  TX , 

Southeast  Rural  TX 

Temple,  TX  , 

Texaikana,  TX  

Tyter,  TX  «....., 

Victoria,  TX  

Waco,  TX 

Western  TX 

Wk:hita  Falls.  TX  ..... 

Utah 

Vermont 

Virgin  Islands  

Rest  Of  VA 


Richmond  &  ChartottesviHe.  VA  ... 

Sm  Town/Industrial  VA  

Tidewater  &  N  VA  Cntys 

E  Cntrl  &  Ne  WA 

Seattle  (King  Cnty),  WA 

W  &  Se  WA  (Exd  Seattle) 

Charleston,  WV 

Eastern  Valley,  WV „.. 

Ohio  River  Valley,  WV 

Southern  Valley,  WV  ,...;. 

Wheeling.  WV  

Central  Wl _ 

Green  Bay  (Noi*»e«st).  Wl 

Janesville  (S  Cntrl),  Wl „ 

La  Crosse  (W  Cntri),  Wl  

Madison  (Dane  Cnty).  Wl  


SeaIriK*Aa  °*  *^'^'  **  "*  ^'*  *°*  Q*^  nnftmi  by  Section  184S(e)(1)(A)(iii)  of  the  Social 

pr«f«'^,2^.S!fi^;!SKig»^ 


0.959 

0.997 

0.962 

0.965 

0.967 

1.006 

1.027 

0.973 

0.983 

0.883 

1.019 

0.976 

0.936 

0.976 

0.960 

0.975 

0.987 

0.993 

0.993 

0.955 

0.983 

1.012 

0.968 

0.973 

0.989 

0.989 

0.959 

1.021 

0.957 

0.973 

0.955 

0.961 

0.991 

0.960 

0.991 

0.993 

0.948 

0.978 

0.963 

0.968 

0.955 

0.971 

0.983 

0.966 

0.956 

0.950 

0.978 

0.974 

0.966 

0.976 

1.004 

0.974 

0.990 

0.985 

1.006 

0.982 

0.980 

0.960 

0.959 

0.952 

0.957 

0.959 

0.976 

0.966 

0.972 

0.990 


PractKe 
expense 


0.938 

1.000 

0.907 

0.929 

0.954 

1.002 

1.040 

0.899 

0.917 

0.739 

1.074 

0.899 

0.856 

0.899 

0.851 

0.883 

0.986 

0.893 

0.966 

0.848 

0.898 

1.012 

0.952 

0.893 

0.972 

0.966 

0.874 

1.005 

0.851 

0.863 

0.894 

0.837 

0.900 

0.857 

0.900 

0.893 

0.844 

0.926 

0.872 

0.884 

0.872 

0.894 

0.868 

0.877 

0.818 

0.857 

0.891 

0.988 

0.978 

0.876 

0.991 

0.897 

0.965 

0.943 

1.077 

0.968 

0.881 

0.899 

0.833 

0.815 

0.840 

0.849 

0.894 

0.895 

0.879 

1.000 


Mai- 
practice 


0.637 

0.637 

0.637 

0.637 

0.637 

0.936 

1.213 

0.719 

0.736 

0.268 

1.569 

0.361 

0.443 

0.524 

0.827 

0.827 

0.827 

1.428 

1.428 

0.827 

0.827 

0.893 

0.827 

0.893 

0.893 

1.428 

0.827 

1.428 

0.827 

0.827 

0.827 

0.827 

0.827 

0.827 

0.827 

0.827 

0.827 

0.827 

0.889 

0.827 

0.827 

0.827 

0.827 

0.827 

0.827 

0.827 

0.644 

0.452 

1.023 

0.504 

0.511 

0517 

0.530 

0.748 

0.748 

0.748 

1.004 

1.004 

1.004 

1.004 

1.004 

1.160 

1.160 

1.160 

1.160 

1.160 
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Carrier 
number 


00051 
00951 
00951 
00951 
00951 
00951 
00825 


Local- 
ity 


46 
04 
12 
60 
14 
36 
21 


Milwaukee  Surtxjits  (Se),  Wi 

Mimsukee.  Wl 

Nor«w»est  Wl  „ 

Oshkosh  (E  CnlrO.  Wl 

Southwest  Wl „ 

Wausau  (N  Cntrl),  Wl  

Wyonw)g  


Note:  Woffc  GPCI  is  the  1/4  work  GPCI  required  by  Secton 
GPGIs  reseated  by  the  loBowtng  factors  to  assure  budg<  t 


Addendum  F.— Procedure  Codes 
Subject  to  the  Site-of-Service 
Differential 


HCPCS« 


10040 

10060 

10061 

10080 

10081 

10120 

10121 

10140 

10160 

11000 

11001 

11040 

11041 

11050 

11051 

11052 

11100 

11101 

11200 

11201 

11300 

11301 

11302 

*11303 
11305 
11306 
11307 

•11308 
11310 
11311 
11312 

•11313 
11400 
11401 
11402 
11403 
11420 
11421 
11422 
11423 
11440 
11441 
11442 
11443 
11600 
11601 
11602 
11603 
11620 


Description 


HCPCSI 


Acne  surgery 
Drainage  of  skin  abscess 
Drainage  of  skin  abscess 
Drainage  of  pitonklal  cyst 
Drainage  of  pilonidal  cyst 
Remove  foreign  body 
f)emove  foreign  body 
Drainage  of  hematonWf kiid 
Puncture  drairtage  of  lesion 
Sugcal  cleansing  of  skin 
Addttional  cleansing  of  skin 
Surgical  cleansing,  abrasion 
Swgical  cleansing  of  skin 
Trim  akin  lesion 
Trim  2  to'4  skin  leskxis 
Trim  over  4  skin  lesions 
Biopsy  of  skin  lesion 
Biopsy,  each  added  leskx> 
RemMal  of  skin  tags 
Removal  of  added  skin  tags 
Shave  skin  lesnn 
Shave  skin  lesion 
Shove  skin  lesion 
Shave  skin  lesion 
Shave  skin  leskxt 
Shave  skin  lesnn 
Shave  skin  lesion 
Shave  skin  lesion 
Shave  skin  lesion 
Shave  skin  lesion 
Shave  skin  lesion 
Shave  skin  lesion 
Removal  of  skin  lesion 
Removal  of  skin  lesion 
Pemoval  of  skin  leskjn 
Removal  of  skin  lesion 
Removal  of  skin  tesk>n 
Removal  of  skin  lesion 
Removal  of  skin  lesion 
Removal  of  skin  lesion 
Removal  of  skin  lesion 
F^emoval  of  skin  lesion 
Removal  of  skin  lesion 
Removal  of  skin  lesion 
Removal  of  skm  lesion 
Removal  of  skin  lesion 
Removal  of  skin  lesion 
Removal  of  skin  lesion 
Rerrxwal  of  skin  lesion 


Locality  name 


Work 


0.990 
1.001 
0.961 
0.973 
a959 
0.962 
0.968 


Practice 
expense 


0.959 
0.978 
0.850 
0.886 
0.850 
0.866 
0.881 


Mal- 
practice 


1.160 
1.160 
1.160 
1.160 
1.160 
1.160 
0.811 


1848(e)(1)(A)(i»i)  ol  the  Social  Security  Act. 
neutrality:  Work  =1.00073;  Practwe  expense=  1.001 25;  Malpractice= 1.02307. 


Addeni  ium  F.— Procedure  Codes 
Subject  to  the  Site-of-Service 
DfFFi  rential— Continued 


11621 
11622 

11623 
11640 
11641 
11642 
11643 
117001 
11701 
11710! 
11711 
117301 
11731 
11732 
11740 
11750 
•11752 
11760 
11762 
11765 
11900 
11901 
•12031 
•12032 
•12041 
•12042 
•12051 
•12062 
•15780 
•15781 
•  15782 
•15783 
•15786 
•15787 
15851 
•15852 
16000 
16010 
16020 
160P5 
17000 
17001 
17002 
17010 
17100 
17101 
17102 
17104 
17105 


Description 


Removal  of  skirt  lesion 
Removal  of  skin  lesion 
Removal  of  skin  lesion 
Removal  of  skin  lesion 
Removal  of  skin  lesion 
Removal  of  skin  lesion 
Removal  of  skin  leskjn 
Scraping  of  1-6  nails 
Scraping  of  additional  nails 
Scraping  of  1-5  nails 
Scraping  of  additional  nails 
Removal  of  nail  plate 
Removal  of  second  nail  plate 
Remove  additional  nail  plate 
Drain  Mood  from  under  nail 
Removal  of  nail  bed 
Remove  nail  bed/finger  tip 
Reconstruction  of  nail  bed 
Reconstructkjn  of  nail  t)ed 
Excision  of  nail  fokJ,  toe 
Injection  irrto  skin  lesk>ns 
Added  skin  leskin  injeclkjns 
Layer  closure  of  wound(s) 
Layer  ctosure  of  wound(s) 
Layer  ctosure  of  wound(s) 
Layer  ctosure  of  wound(s) 
Layer  ctosure  of  wound(s) 
Layer  closure  of  wound(s) 
Abrasion  treatment  of  skin 
Abrasion  treatment  of  skin 
Aljrasion  treatment  of  skin 
Abrasion  treatment  of  skin 
Abrasion  treatrrent  of  leston 
Abrasion,  added  skin  lesions 
Removal  of  sutures 
Dressing  ctiange,  not  'or  bum 
Initial  treatment  of  burn{s) 
Treatment  of  txim(s) 
Treatment  of  t)um(s) 
Treatment  of  bum(s) 
Destroy  benign/premal  lesion 
Destructton  of  addl  lesions 
DestrwAon  of  add'l  lesions 
Destruction  skin  lesk}n(s) 
Destructton  of  skin  leston 
Destructton  of  2nd  lesion 
Destructton  of  add'l  lestons 
Destruction  of  skin  lestons 
Destructton  of  skin  lesions 


Addendum  F. — Procedure  Codes 
Subject  to  the  Site-of-Service 
Differential— Conttnued 


HCPCS# 


•17106 

•17107 

•17110 

17200 

17201 

17250 

•17260 

•17261 

•17262 

•17263 

•17264 

•17266 

•17270 

•17271 

•17272 

•17273 

•17274 

•17276 

•17280 

•17281 

•17282 

•17283 

•17284 

•17286 

17304 

17305 

17306 

17307 

17310 

17340 

17360 

19000 

•19001 

20000 

20500 

20520 

20550 

20600 

20605 

20610 

20615 

•20974 

•21029 

21030 

•21031 

•21032 

•21079 

•21080 

•21081 


Description 


Oestructon  of  skin  lesions 
Destructton  of  skin  leston^ 
Destnjcton  of  skin  lesions 
Electrocautery  of  skin  tags 
Electrocautery  added  lesions 
Chemtoal  cautery,  tissue 
Destruction  of  skin  lesions 
Destructton  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destructton  of  skin  lesions 
Destructton  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destructton  of  skin  lesions 
Destructton  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  ol  skin  lestons 
Destruction  of  skin  lestons 
Destruction  of  skin  lestons 
Ctiemosurgery  of  skin  lesion 
2nd  stage  chemcsurgery 
3rd  stage  chemosurgery 
Foltowup  skin  lesion  therapy 
Extensive  skin  chemcsurgery 
Cryotherapy  of  skin 
Skin  peel  therapy 
Drainage  of  breast  leston 
Drain  added  breast  lesion 
Inciston  of  abscess 
Injectton  of  sinus  tract 
Renx>val  of  foreign  body 
Inj  tendorVligament/cyst 
Drain/iniect  joint/borsa 
Drain/ir^ect  joint/bursa 
Drain/inject  joint/bursa 
Treatment  of  twne  cyst 
Electrical  bone  stimulation 
Contour  of  face  bone  lesion 
Rerrxjval  of  face  bone  lesion 
Renx)ve  exostosis,  mandible 
Remove  exostosis,  maxilla 
Prepare  face/oral  prosthesis 
Prepare  face/oral  prosthesis 
Prepare  face/orai  prosthesis 
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ADDENDUM  F: — Procedure  Codes 
Subject  to  the  Site-of-Service 
Differential— Continued 


Addendum  F.— Procedure  Codes 
Subject  to  the  Site-of-Service 
Differential— Continued 


Addendum  F.— Procedure  Codes 
Subject  to  the  Site-of-Service 
DiFFEREt^iAL— Continued 


HCPCS# 


•21082 

•21083 

•21084 

•21085 

•21086 

•21087 

•21088 

'21089 

21110 

•23031 

24200 

24650 

25500 

•25530 

'25600 

25622 

25630 

•25650 

26010 

26600 

26720 

•26725 

'26740 

28001 

28010 

•28011 

•28022 

•28024 

'28052 

28108 

28124 

28126 

28153 

28160 

28190 

•28220 

28230 

28232 

26234 

28270 

28272 

'28430 

'28450 

•28455 

28470 

28475 

28490 

'28495 

28510 

28515 

'28530 

'28540 

'28570 

'28600 

•28630 

'29015 

•29020 

•29025 

•29035 

•29049 

29065 

29075 

29085 

29105 

29125 

29126 


Description 


Prepare  face/oral  prosthesis 
Prepare  face/oral  prosthesis 
Prepare  face/oral  prosthesis 
Prepare  face/oral  prosthesis 
Prepare  face/oral  prosthesis 
Prepare  face/oral  prosthesis 
Prepare  face/oral  prosthesis 
Prepare  face/oral  prosthesis 
Interdental  fixation 
Drain  shoukJer  bursa 
Renrwval  of  arm  foreign  boc^ 
Treat  radius  fracture 
Treat  fracture  of  radius 
Treat  fracture  of  ulna 
Treat  fracture  radius/ulna 
Treat  wrist  bone  fracture 
Treat  wrist  bone  fracture 
Repair  wrist  bone  fracture 
Drainage  of  finger  at>scess 
Treat  metacar]F»l  fracture 
Treat  finger  fracture,  each 
Treat  finger  fracture,  each 
Treat  finger  fracture,  each 
Drainage  of  bursa  of  foot 
Inciston  of  toe  tendon 
Incision  of  toe  tendons 
Exptoratton  of  a  foot  joint 
Exploratton  of  a  toe  joint 
Biopsy  of  foot  joint  lining 
Removal  of  toe  lesions 
Partial  removal  of  toe 
Partial  removal  of  toe 
Partial  removal  of  toe 
Paftial  removal  of  toe 
Removal  of  foot  foreign  body 
Release  of  foot  tendon 
Inciston  of  foot  tendon(s) 
Inciston  of  toe  tendon 
inciston  of  foot  tendon 
Release  of  ft>ot  contracture 
Release  of  toe  joint,  each 
Treatment  of  ankle  fracture 
Treat  mklfoot  fracture,  each 
Treat  mkjfoot  fracture,  each 
Treat  metatarsal  fracture 
Treat  metatarsal  fracture 
Treat  big  toe  fracture 
Treat  big  toe  fracture 
Treatment  of  toe  fracture 
Treatment  of  toe  fracture 
Treat  sesamokl  bone  fracture 
Treat  foot  disk)catton 
Treat  foot  diskxation 
Treat  foot  distocation 
Treat  toe  distocation 
Application  of  body  cast 
Appltoabon  of  body  cast 
Application  of  txxly  cast 
Appltoation  of  body  cast 
Appltoation  of  shouWer  cast 
Apjjltoation  of  tong  arm  cast 
Afspltoation  of  forearm  cast 
Apjsly  hand/wrist  cast 
Apisly  long  arm  splint 
Apjjly  forearm  splint 
Apply  forearm  splint 


HCPCS# 


29130 
•29131 
29200 
•29220 
29260 
•29280 
29345 
29355 
•29358 
29365 
29405 
29425 
29435 
29440 
•29450 
29515 
29520 
'29530 
29540 
29550 
29580 
'29590 
29700 
29705 
•29710 
•29715 
•29720 
•29730 
•29740 
•29750 
•29850 
•30000 
•30020 
30100 
30110 
30200 
30210 
•30220 
'30300 
30901 
31000 
•31002 
31505 
31575 
•31579 
'36000 
36400 
'36405 
'36406 
•36410 
•36430 
•36450 
36470 
36471 
•36510 
40490 
•40800 
•40804 
40808 
40810 
40812 
41100 
41108 
•41825 
•41826 
42100 


Description 


Application  of  finger  splint 
AJDplication  of  finger  splint 
Strapping  of  chest 
Strapping  of  tow  back 
Strajjjjing  of  elbow  or  wrist 
Strapping  of  hand  or  finger 
Application  of  tong  leg  cast 
Appltoation  of  tong  leg  cast 
Ajsply  tong  leg  cast  brace 
Appltoation  of  tong  leg  cast 
Ap|3ly  short  leg  cast 
Apply  short  leg  cast 
Apply  short  leg  cast 
Ad(£tion  of  walker  to  cast 
Appltoation  of  leg  cast 
Appltoation  tower  leg  splint 
Strapping  of  hip 
Strapping  of  knee 
Strapping  of  ankle 
Strapping  of  toes 
Application  of  paste  boot 
Appltoation  of  foot  splint 
Removal/revision  of  cast 
Removal/reviston  of  cast 
Removal/revision  of  cast 
Removal/reviston  of  cast 
Repair  of  body  cast 
Windowing  of  cast 
Wedging  of  cast 
Wedging  of  clubfoot  cast 
Knee  arthroscopy/surgery 
Drainage  of  nose  leston 
Drainage  of  nose  leston 
Intranasal  biopsy 
Renwval  of  nose  polyp(s) 
Injectton  treatment  of  nose 
Nasal  sinus  ttierapy 
Insert  nasal  septal  button 
Remove  nasal  foreign  t>ody 
Comrol  of  nosebleed 
Irrigation  maxillary  sinus 
Irrigatton  sphenoid  sinus 
Diagnostic  laryngoscopy 
Diagnostic  laryngoscopy 
Diagnostic  laryngoscopy 
Place  needle  in  vein 
Drawing  blood 
Drawing  btood 
Drawing  btood 
Drawing  blood 
Btood  transfuston  servtoe 
Exchange  transfusion  service 
Injectton  therapy  of  vein 
Injection  tfierapy  of  veins 
Insertion  of  catheter;  vein 
Biopsy  of  lip 

Drainage  of  mouth  lesion 
Renx)val  foreign  body,  nwuth 
Biopsy  of  mouth  lesion 
Exciston  of  mouth  leskx) 
Excise/repair  mouth  leston 
Biopsy  of  tongue 
Biopsy  of  ftoor  of  mouth 
Exciston  of  gum  lesion 
Excision  of  gum  leston 
Btopsy  roof  of  mouth 


HCPCS» 


42330 

•42400 

42650 

•42660 

42800 

45300 

45303 

45330 

•45520 

46083 

46221 

46230 

46320 

46500 

46600 

46604 

•46606 

46614 

46615 

46900 

•46910 

•46916 

•46917 

46934 

•46935 

46936 

•46940 

•46942 

46945 

•46946 

51700 

51705 

51720 

•52265 

'53270 

53600 

53601 

53620 

53621 

53660 

53661 

53670 

•54050 

•54055 

'54056 

•54200 

•54230 

54235 

55000 

•55250 

•56420 

S6501 

•56606 

•57061 

57100 

57150 

57160 

•57170 

57452 

57454 

•57460 

57500 

57505 

57510 

57511 

58100 


Description 


Removal  of  salivary  stone 
Btopsy  of  salivary  gland 
DHatton  of  salivary  duct 
Dilatton  of  salivary  duct 
Btopsy  of  throat 
Proctosignwidoscopy 
Proctosignrtoidoscopy 
Sigmoidoscopy,  cSagnostic 
Treatment  of  rectal  prolapse 
Incise  external  hemorrhoid 
Ligation  of  hemorrhoid(s) 
Removal  of  anal  tat>s 
Removal  of  hemorrtxjto  dot 
Ir^ection  into  hemorrhokJs 
Diagnostic  ar>oscopy 
ArK)Scopy  and  dilation 
Anoscopy  and  biopsy 
Anoscopy;  control  bleeding 
Artoscopy 

Destructton.  anal  lesion(s) 
Destruction,  anal  leston (s) 
Cryosurgery,  anal  lesion(s) 
Laser  surgery,  anal  leston(s) 
Destructton  of  hemorrhoids 
Destruction  of  hemorrtioids 
Destructton  of  hemorrhoids 
Treatment  of  anal  fissure 
Treatment  of  anal  fissure 
Ligation  of  hemorrhotos 
Ligatton  of  hemorrhoids 
Inigation  of  bladder 
Change  of  bladder  tube 
Treatment  of  bladder  lesion 
Cystoscopy  &  treatment 
Removal  of  urethra  gland 
Dilate  urethra  stricture 
Dilate  urethra  stricture 
Dilate  urethra  stricture 
Dilate  urethra  stricture 
Dilation  of  urettva 
Dilatton  of  urethra 
Insert  urinary  catheter 
Destruction,  penis  leston(s) 
Destruction,  penis  leston(s) 
Cryosurgery,  penis  lesion(s) 
Treatment  of  penis  lesion 
l*repare  penis  study 
Penile  injection 
Drainage  of  hydrocele 
Removal  of  sperm  duct(s) 
Drairuge  of  gland  at>scess 
Destruction,  vulva  lesion(s) 
Biop>sy  of  vulva'perineum 
Desbuction  vagina  leston(s) 
Btopsy  of  vagina 
Treat  vagina  infection 
Insertion  of  pessary 
Fitting  of  diaphragm/cap 
Examination  of  vagina 
Vagina  examination  &  biopsy 
Leep  procedure 
Biopsy  of  cervix 
Endocervical  curettage 
Cauterization  of  cervix 
Cryocautery  of  cen/ix 
Biopsy  of  uterus  lining 
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AooENOuM  F.— Procedure  Cooes 
Subject  to  the  Site-of-Service 
Differential— Continued 


AooENOiij  F.— Procedure  Cooes 
SuBjEor  to  the  Site-of-Service 
Differential— Continued 


Addendum  F.— Procedure  Codes 
Subject  to  the  Site-of-Service 
Differential— Continued 


HCPCS# 

Description 

•58301 

Remove  Intrauterine  device 

•59200 

Insert  cervical  dilator 

•59300 

EpBidomy  or  vaginal  repair 

59425 

Antepartum  care  only 

59426 

Antepartum  care  only 

•59430 

Care  after  delivery 

60100 

Biopsy  of  ttiyroid 

•61001 

Remove  cranial  cavity  fluid 

•63690 

Analysis  of  neuroreceiver 

•63691 

Analysis  of  neuroreceiver 

64400 

Irijection  (or  nerve  t>lock 

64405 

Injection  for  nerve  block 

•64408 

Injection  for  nerve  tAock 

•64412 

Injection  for  nerve  t>iock 

64413 

Injection  for  nerve  block 

64418 

Injection  for  nerve  block 

•64435 

Injection  for  nerve  block 

64440 

Injection  for  nerve  bkxA 

64441 

Injection  for  nerve  block 

64445 

Injection  for  nerve  block 

64450 

Injection  fOr  nerve  block 

64505 

Irijeclion  tor  nerve  block 

•64508 

Injection  for  nerve  ttlock 

64550 

Apply  neurostimulator 

•64563 

Implant  neuroelectrodes 

•64555 

Implant  neuroelectrodes 

•64560 

Implant  neuroelectrodes 

64565 

Implart  neuroelectrodes 

•64612 

Destroy  nerve,  face  muscle 

■64613 

Destroy  nerve,  spine  muscle 

65205 

Remove  foreign  body  from  eye 

65210 

Remove  foreign  body  from  eye 

65220 

Remove  foreign  body  from  eye 

65222 

Remove  foreign  body  from  eye 

•65286 

Repair  of  eye  wound 

65430 

Corneal  smear 

65435 

Curette/treat  cornea 

•65436 

Curette/treat  cornea 

•65600 

Revision  of  cornea 

•65772 

Correctkxi  of  astigmatism 

•65855 

Laser  surgery  of  eye 

•65860 

Incise  irtner  eye  adtiesions 

66761 

Revision  of  Iris 

•66770 

Removal  of  inrwr  eye  lesion 

67145 

Treatment  of  retina 

67210 

Treatment  of  retinal  lesion 

67228 

Treatment  of  retinal  lesion 

•67345 

Destroy  nerve  of  eye  muscle 

67505 

Inject/treat  eye  socket 

67515 

Inject/treat  eye  socket  . 

67700 

Drainage  of  eyelid  at>scess 

•67710 

Incision  of  eyelid 

67800 

Remove  eyelid  lesion 

67801 

Remove  eyelid  lesions 

•67805 

Remove  eyelid  lesions 

67810 

Biopsy  of  eyefid 

67820 

Revise  eyelashes 

67825 

Revise  eyelasties 

67840 

Remove  eyelid  lesion 

67850 

Treat  eyehd  lesion 

■67915 

Repair  eyeBd  defect 

■67922 

Repair  eyelid  detect 

•67930 

Repair  eyelid  wound 

•67938 

Remove  eyelid  foreign  body 

68020 

Incise/drain  eyelid  fining 

-68040 

Treatment  of  eyend  lesiors 

HCPCS# 


•68100 

68110 

•68135 

68200 

•68400 

•68420 

68440 

•68530 

•68705 

68760 

68761 

•68770 

68800 

68820 

68830 

68840 

69000 

•69005 

69020 

69100 

•69105 

69200 

69210 

69220 

69222 

69400 

69401 

•69405 

•69410 

69420 

69433 

•69540 

69610 

92002 

92004 

92012 

92014 

•92019 

92020 

92070 

92100 

92120 

92130 

92140 

92225 

92226 

92230 

•92260 

•92287 

92311 

■  92312 

•92313 

•92315 

•92316 

•92317 

•92330 

•^2335 

92352 

92353 

•92354 

•92371 

92504 

92506 

92507 

•92508 

92511 


Description 


;y  of  eyelid  lining 
emove  eyelid  lining  lesion 
emove  eyelid  lining  lesion 
Treat  eyelid  by  injection 
Ixise/drain  tear  glarxl 
fvise/drain  tear  sac 
incise  tear  duct  opening 
Clearance  of  tear  duct 
Revise  tear  duct  opening 
Close  tear  duct  opening 
Close  tear  duct  opening 
Close  tear  system  fistula 
Dilate  tear  duct  opening<s) 
Explore  tear  duct  system 
Reopen  tear  duct  channel 
xpiore/irrigate  tear  ducts 

in  external  ear  lesion         t 
rain  exterr>al  ear  lesion 
rain  outer  ear  canal  lesion 
iopsy  of  external  ear 
iopsy  of  external  ear  canal 
(ear  outer  ear  canal 
emove  impacted  ear  max 
lean  out  mastoid  cavity 
lean  out  mastoid  cavity 
killate  middle  ear  canal 
biflate  middle  ear  canal 
Catheterize  middle  ear  canal 
liset  middle  ear  tkaffie 
ihcision  of  eardrum 
Create  eardrum  opening 
I  (emove  ear  lesion 
I  lepair  of  eardrum 
I  :ye  exam,  new  patient 
I  iye  exam,  new  patient 
I  iye  exam  established  pi 
iye  exam  &  treatment 
I  iye  exam  &  treatment 
'  Ipecial  eye  evaluation 
I  itting  of  contact  tens 
Serial  tonometry  exam(s) 
Tonography  &  eye  evaluation 
ater  provocation  ta'iography 
laucoma  provocative  tests 

iai  eye  exam,  initial 
pecial  eye  exam,  sutjsequeni 
ye  exam  with  photos 
phthalmoscopy/d>'namometfy 
iternal  eye  photography 
ontact  lens  fitting 
ontact  lens  fitting 
Contact  lens  fitting 
I  'rescriptton  of  contact  iens 
I  'rescription  of  contact  lens 
I  'rescriptnn  of  contact  iens 
I  itting  of  artificial  eye 
itting  of  artificial  eye 
>pecial  spectacles  fitting 
Special  spectacles  fitting 
Ipecial  spectacles  fitting 
lepalr  &  adjust  spectacles 
:ar  microscopy  examir^ation 
peech  &  hearing  evaluation 
J  ipeech/hearif>g  therapy 
I  peech/hearing  therapy 
I  lasopharyngoscopy 


HCPCS# 

Description 

•92512 

Nasal  function  studies 

92516 

Facial  nerve  function  test 

•92520 

Laryngeal  function  studies 

•92565 

Stenger  test,  pure  lone 

•92571 

Filtered  speech  hearing  test 

•92575 

Sensorineural  acuity  test 

•92576 

Synthetk:  sentence  test 

•92577 

Stenger  test  speech 

•92582 

Conditk>ning  piay  audiq^ietry 

•93205 

Special  phonocardugr^m 

•93221 

Vectorcardiogram  tracing 

•  93721 

Plethysmography  tracing 

93797 

Cardiac  rehab 

93798 

Cardiac  rehab/morMlor 

•95010 

Sensitivtty  skin  tests 

•95015 

Sensitivity  skin  tests 

•95066 

Photosensitivity  tests 

•95065 

Nose  allergy  test 

•  95075 

Ingestion  chaUenge  test 

•95144 

Antigen  tfierapy  services 

•95145 

Antigen  therapy  services 

•95146 

Antigen  tfierapy  services 

♦95147 

Antigen  therapy  services 

•95148 

Antigen  therapy  services 

•95149 

Antigen  therapy  setvioes 

•95165 

Antigen  therapy  services 

•95170 

Antigen  therapy  services 

•95180 

Rapid  desensitizalion 

95831 

Limb  muscle  testing,  manual 

95832 

Hand  muscle  testing,  manual 

95833 

Body  muscle  testing,  manual 

95834 

Body  muscle  testing,  nranual 

95851 

Range  of  motkm  measurements 

95852 

Range  of  motkxj  measurements 

95857 

Tensikin  test 

•95880 

Cerebral  aphasia  testing 

•95881 

Cerebral  devetopmenlal  test 

96405 

Intralesional  chemo  admin 

96406 

lotraleskinal  chemo  adnwi 

•  96445 

Chemotherapy,  intracavitary 

•96450 

Chemotherapy,  into  ens 

•96542 

Chemotherapy  injection 

99201 

Office/outpatient  visM,  new 

99202 

Otftce/outpatient  visit,  new 

99203 

Office/outjMtient  visit,  new 

99204 

Office/outpalienI  visiL  new 

99205 

Office/outpatient  visit,  new 

99211 

Office/oirtpatient  vIsiL  est 

99212 

Office/outpatient  visit  est 

99213 

Office/outpatient  visit,  est 

99214 

Office/outpatient  visK,  est 

99215 

Office/outpalient  visit,  est 

99241 

Office  consultation 

99242 

Office  consultation 

99243 

Office  consultation 

99244 

Office  consultatian 

99245 

Office  consultation 

99271 

Confirmatory  consuKation 

99272 

Confirmatory  consultation 

99273 

Confirmatory  consultatian 

99274 

Confirmatory  consultation 

99354 

Prolonged  service,  office 

99355 

Prolonged  service,  office 

A2000 

Chiropractor  otanip  of  spine 

•G0020 

Prepare  face/oral  prosthesis 

•G0021 

Prepare  fac^oral  prosthesis 
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ADDENDUM  F.— Procedure  Codes 
Subject  to  the  Site-of-Service 
Differential— Continued 


Addendum  G.— Reference  Set 
With  1995  Work  RVUs— Continued 


Addendum  G.— Reference  Set 
With  1996  Work  RVUs— Continued 


hcpcs* 


H530G 
M0101 


Description 


Occupational  therapy 
Cuttirig/remov  coms/calluses 


#AII  numeric  CPT  HCPCS  Copyright  Amer- 
ican Medical  Association  1994 
•  Added  to  the  list  as  of  1/1/95. 

ADDENDUM  G— Reference  Set 
With  1995  Work  RVUs 


HCPCS • 


10040 
10080 

10120 
11040 

11042 
11050 
11051 
11400 
11406 
11441 
•  11603 
11642 
11762 

12002 

14041 

14061 

15100 

15240 
15732 

15734 
15755 
15822 

15851 
15937 

16000 

16025 
17100 

19318 

19364 
19367 
20610 
21267 
21395 

21433 

22505 
22595 
23412 


Description 


Acr»e  surgery 

Drainage  of  pitonidal 

cysL 
Remove  foreign  body  .. 
Surgical  cleansing,  at>- 

rasion. 
Cleansing  of  skin/Tissue 

Trim  skm  lesion 

Trim  2  to  4  skin  lesions 
Renxjval  of  skin  lesion 
Removal  ot  skin  lesion 
Removal  of  skin  lesion 
Removal  of  skin  lesion 
Removal  of  skin  lesion 
Reconstruction  of  nail 

bed. 
Repair  superficial 

wound(s). 
Skin  tissue  rearrange- 
ment. 
Skin  tissue  rearrar^ge- 

ment. 
Skin  spM  graft  proce- 
dure. 
Skin  fun  graft  procedure 
Musde-skin  graft,  fiead/ 

neck. 
Musde-skin  graft,  trunk 
Microvascular  flap  graft 
Revision  of  upper  eye- 
fid. 

Removal  of  sutures 

Remove  sacrum  pres- 
sure sore. 
Initial  treatment  of 

bum(s). 
Treatment  of  bum(s)  .... 
Destruction  of  skin  le- 
sion. 
Reductfonof  large 

breast. 
Breast  reconstruction  ... 
Breast  reconstruction  ... 
Drain/inject  iointA>ursa 

Revise  eye  sockets 

Repair  eye  socket  frac- 
ture. 
Repair  craniofacial  frac- 
ture. 
Manipulation  of  spine  ... 

Neck  spinal  fusion  

Repair  of  tendon(s) 


Worit 
RVU 


1.34 
1.62 

1.19 
0.50 

1.12 
0.43 
0.66 
0.86 
2.71 
1.56 
2.30 
2.88 
2.84 

1.81 

1074 

11  42 
8.05 

8.30 

12  10 

16.52 

28.33 

4.27 

0.86 
12  98 

0.89 

1.85 
0.53 

11.08 

27.60 
24.73 
0.79 
17.66 
11.85 

23.69 

1.77 
19.24 
12.69 


HCPCS* 


25611 

26040 

26045 

26055 

26123 

26356 

26615 

26990 

27125 
27165 

27170 

27418 

27635 

27792 
28285 
28450 

28515 

29881 

30520 
31575 

31579 

316C0 
31622 

32000 
32005 

32095 

32100 

32440 
32480 
32500 
32602 

33208 

33249 

33426 
33510 
33512 
33513 
33533 
33870 

34201 
35081 


Description 


Repair  fracture  radius/ 

ulna. 
Release  palm  contrac- 
ture. 
Release  palm  contrac- 
ture. 
Incise  finger  tendon 

sheath. 
Release  pakn  contrac- 

ture. 
Repair  finger/hand  ten- 
don. 
Repair  metacarpal  frac- 
ture. 
Drainage  of  pelvis  le- 
sion. 
Partial  hip  replacement 
IrKision/fixatlon  of 

femur. 
Repair/graft  femur 

head/neck. 
Repair  degenerated 

kneecap. 
Remove  lo^er  leg  txjne 

lesion. 
Repair  of  ankle  fracture 
Repair  of  hammedoe  ... 
Treat  midfoot  fracture. 

each. 
Treatment  of  toe  frac- 
ture. 
Knee  arthroscopy/sur- 

gery. 
Repair  of  nasal  septum 
Diagnostic  laryngos- 
copy. 
Diagnostic  laryngos- 
copy. 

Incision  of  windpipe  

DiagrK>stic  bron- 
choscopy. 

Drainage  of  cfwst    

Treat  lung  lining  chemi- 
cally. 
Biopsy  through  chest 

wall. 
Expk)ratlont)iopsy  of 
chest. 

Removal  of  lung 

Partial  rerrwval  of  lung 
Partial  removal  of  lung  . 
Thoracoscopy,  diag- 
nostic. 
Insertion  of  heart  pace- 
maker. 
InserVreplace  leads/ 

gener. 
Repair  of  mitral  valve  ... 

Cdbg,  vein,  single 

Cabg,  vein,  three  

Cat>g,  vein,  four 

Cabg.  arterial,  single  .... 
Transverse  aortk:  arch 

graft. 
Removal  of  artery  dot 
Repair  deled  of  artery 


Work 
RVU 


711 

3.09 

5.27 

2.55 

8.64 

7.05 

5.18 

676 

13.21 
16.20 

14.90 

9.82 

7.29 

7.04 
4.41 
1.77 

1.36 

7.46 

5.55 
1  10 

226 

3.62 
2.80 

1.54 
2.19 

7  13 

10.07 

19.15 

16.84 

13.10 

5.96 

7.28 

12.83 

26.07 
23.29 
27.84 
30.12 
24.00 
37.74 

8.04 
22.15 


HCPCS- 


35082 

35091 
36207 

35221 

35301 
35381 
35473 
35474 
35556 
35646 
35654 
35656 
36140 

36200 
35215 
36216 
36245 
36471 

36489 

36533 
36620 

37140 
38720 

39400 
40701 
42200 
42415 

42440 

42809 

42820 

43226 

43239 

43260 

43268 

43312 

43331 
43420 

43610 

43640 

43820 

44110 

44130 
44141 


Description 


Repair  artery  rupture, 

aorta. 
Repair  defed  of  artery 
Repair  bkxxJ  vessel  le- 
sion. 
Repair  Wood  vessel  le- 
sion. 
Rechannehng  of  artery 
Rechanneting  of  artery 
Repair  arterial  blockage 
Repair  arterial  blockage 

Artery  bypass  graft  

Artery  bypass  graft  .,... 

Artery  bypass  graft  

Artery  bypass  graft  

Establish  access  to  ar- 
tery. 
Place  catheter  m  aorta 
Place  catheter  in  artery 
Place  catheter  in  artery 
Place  catheter  in  artery 
Injection  therapy  ol 

veins. 
Insertion  of  catheter. 

vein. 
Insertion  of  access  port 
lnsertK)n  cattteter,  ar- 
tery. 
Revision  of  circulation 
Removal  of  lymph 

nodes,  neck. 
Visualization  of  chest  ... 
Repair  cleft  llp/riasal  .... 
Recor.strud  cleft  palate 
Excise  parotid  glandrie- 

sion. 
Exciskm  sutxnaxiHary 

gland. 
Rejnove  pfwrynx  for- 
eign body. 
Remove  tonsils  arxl  aA- 

erroids. 
Esophagus  endoscopy. 

dilation. 
Upper  gi  endoscopy,  bi- 
opsy. 
Endoscopy,  bile  duct 

pancreas. 
Endoscopy,  bile  duct/ 

pancreas. 
Repair  esophagus  and 

fistula. 
Repair  of  esophagus  ... 
Repair  esopfiagus 

opening. 
Exclskxi  of  stomach  le- 
sion. 
Vagotomy  &  pytorus  re- 
pair. 
Fusion  of  stomach  and 

bowel. 
Excision  of  bowel 

lesion(s). 
Bowel  to  txjwel  kision  .. 
Partial  removal  of  colon 


Work 

RVU 


28.82 

28.10 
9.06 

•15.11 

15.95 

14.50 

6.04 

7.36 

15.47 

24.00 

17.62 

13.86 

2.01 

3  02 
4.47 
b2S 
5.07 

1.49 

122 

3.82 
1  15 

22.15 
12.29 

5.11 
15.10 

9..«8 
16.12 

661 

1.76 

359 

2.34 

2.69 

596 

7.39 

27.26 

14.73 
10.19 

10.1 

13.28 

10.43 

9.01 

11-09 
17.36 
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Addendum  Q.— Reference  Set 
With  1995  Work  RVUs— Continued 


HCPCS- 

Description 

Work 
RVU 

44152 

Removal  of  colon/ileos- 
tofny. 

22.98 

44160 

Removal  of  colon 

14.09 

44950 

Appendectomy 

6.06 

45110 

Removal  of  rectum  

21.68 

45300 

Proctosigmoidoscopy  ... 

0.70 

45330 

Sigmoidoscopy,  diag- 
nostic. 

0.96 

45.^^1 

Sigmoidoscopy  and  bi- 
opsy. 

1.26 

45378 

Diagnostic  colonoscopy 

3.70 

45380 

Colonoscopy  and  bi- 
opsy. 

4.01 

45383 

Colonoscopy,  lesion  re- 
moval. 

5.87 

45915 

Remove  rectal  obslruc- 
fion. 

2.09 

46080 

Incision  of  anal  sphinc- 
ter. 
Ligation  of 

2.35 

46221 

1.38 

hemofrhoid(s). 

46255 

Hemorrhoideclomy 

4.95 

46260 

Hemorrtioidectomy 

6.70 

46500 

Injection  into  hemor- 
rtx)ids. 

1.53 

47000 

I4eedte  t>iopsy  of  liver  .. 

1.90 

47100 

Wedge  biopsy  of  liver  .. 

6.75 

47510 

Insert  tatheter.  bile 
duct. 

7.39 

47556 

Biliary  endoscopy,  thru 
skin. 

8.56 

47605 

Removal  of  gallbladder 

11.53 

48100 

Biopsy  of  pancreas 

10.19 

49002 

Reopening  of  abdomen 

9.40 

49421 

Insert  abdominal  drain  . 

4.89 

50080 

Removal  of  kidney 
stone. 

13.98 

50230 

Removal  of  kidney 

20.56 

50360 

Transplantation  of  kid- 
ney. 

27.05 

50398 

Change  kidney  tube 

1.46 

51050 

Removal  of  bladder 
stone. 

6.04 

51596 

Remove  bladder,  cre- 
ate pouch. 

36.27 

51845 

Repair  bladder  neck  .... 

9.06 

52005 

Cystoscopy  &  ureter 

2.37 

^ 

catheter. 

52320 

Cystoscopy  and  treat- 

4.70 

ment. 

52330 

Cystoscopy  and  treat- 
ment. 

5.04 

52340 

Cystoscopy  and  treat- 
ment. 

7.76 

52630 

Remove  prostate  re- 
growth. 

6.55 

54001 

Slitting  of  prepuce 

2.14 

54161 

Circumcision  

3.22 

54520 

Removal  of  testis 

4.93 

54640 

Suspension  of  testis  .... 

6.55 

55040 

Removal  of  hydrocele  .. 

5.15 

55520 

Removal  of  sperm  cord 
lesion. 

5.72 

55530 

Revise  spermatic  cord 
veins. 

5.4b 

55700 

Biopsy  of  prostate 

1.57 

Adde  ^dum  G.— Reference  Set  Addendum  G.— Reference  Set 

With  1<  95  Work  RVUs— Continued     With  1995  Work  RVUs— Continued 


HCPCS* 


55845 

56340 

56360 
57100 
57300 

57511 
57800 

58100 
58150 
58210 
58720 

58950 

59160 
60220 

60240 
61154 

61312 
61510 
61518 
61520 
61526 
61530 
61700 

62223 

62272 
62279 
62284 
62269 

63012 

63017 

63030 
63047 

63650 

63660 

63685 
63688 

63750 

63780 

64442 
64590 
64640 

64721 
66984 

67010 


UMI 


Federal  Register  /  Vol.  59.  No.  235  /  Thursday;  December  8.  1994  /  Rules  and  Regulations 


63633 


Descriptk)n 


Extensive  prostate  sur- 
gery. 

Laparoscopic  cholecys- 
tectomy. 

Peritoneoscopy 

Biopsy  of  vagina  

Repair  rectum-vagina 
fistula. 

Cryocautery  of  cervix  ... 

Dilation  of  cervical 
canal. 

Biopsy  of  uterus  lining  . 

Tot.^I  hysterectomy  

Extensive  hysterectomy 

Removal  of  ovary/ 
tut)e(s). 

Resect  ovarian  malig- 
nancy. 

D&c  after  delivery  

Partial  removal  of  thy- 
roid. 

Removal  of  thyroid 

Pierce  skull,  remove 
clot. 

Open  skull  for  drainage 

Removal  of  t>rain  lesion 

Removal  of  brain  lesion 

Removal  of  brain  lesion 

Removal  of  brain  lesion 

Removal  of  brain  lesion 

Inner  skull  vessel  sur- 
gery. 

Establish  brain  cavity 
shunt. 

Drain  spinal  fluid 

Inject  spinal  anesthetic 

Injection  for  myelogram 

Injectkyi  into  spinal 
canal. 

Removal  of  spinal  lam- 
ina. 

Removal  of  spinal  lanv 
ina. 

Low  t)ack  disk  surgery  . 

Removal  of  spinal  lanv 
ina. 

Implant 
neuroelectrodes. 

Revise/remove 
neuroelectrode. 

Implant  neurorecelver  .. 

Revise/remove 
neurorecelver. 

Insert  spinal  canal  cath- 
eter. 

Insert  spinal  canal  cath- 
eter. 

Injection  for  nerve  bkx* 

Implant  neurorecelver .. 

Injection  treatment  of 
nerve. 

Carpal  tunnel  surgery  .. 

Remove  cataract,  insert 
lens. 

Partial  remuval  of  eye 
fluid. 


Addendum  G.— Reference  Set 
With  1995  Work  RVUs— Continued 


Work 
RVU 


26.73 

10.68 

4.04 
0.97 
6.81 

1.85 
0.77 

0.71 
13.00 
23.97 

6.20 

14.10 

2.66 
9.86 

15.66 
13.67 

20.54 
23.39 
32.27 
38.35 
29.71 
42.35 
34.83 

12.81 

1.35 
1.58 
1.54 
1.64 

14.21 

15.85 

12.11 
12.76 

5.99 

5.64 

6.29 
4.77 

7.23 

6.2? 

1.41 
Z35 
2.49 

3.99 
9.89 

6.67 


1 

HCPCS* 

Descriptkxi 

Work 
RVU 

67107 

Repair  detached  retina 

13.99 

67145 

Treatment  of  retina 

5.07 

67311 

Revise  eye  muscle  

6.30 

67903 

Repair  eyelid  defect 

6.22 

67908 

Repair  eyelkl  defect 

4.95 

69631 

Repair  eardrum  struc- 
tures. 

9.55 

70220 

X-ray  exam  of  sinuses  . 

0.25 

70450 

Cat  scan  of  head  or 
kxain. 

0.85 

70470 

Contrast  cat  scans  of 
head. 

1.27 

70541 

Magnetk:  image,  head 
(mra). 

1.81 

70553 

Magnetic  image,  brain  . 

2.36 

71020 

Chest  x-ray  

022 

72050 

X-ray  exam  of  neck 

0.31 

spine. 

72100 

X-ray  exam  of  lower 
spine. 

0.22 

72131 

Cat  scan  of  k>wer  spine 

1.16 

72148 

Magnetk:  image,  lum- 
bar spine. 

1.48 

72170 

X-ray  exam  of  pelvis  .... 

0.17 

73560 

X-ray  exam  of  knee  

0.17 

74000 

X-ray  exam  of  atxlo- 
men. 

0.18 

/4020 

X-ray  exam  of  abdo- 
men. 

0.27 

74160 

Contrast  cat  scan  of 
atxjomen. 

1.27 

74280 

Contrast  x-ray  exam  of 
colon. 

0.99 

74400 

Contrast  x-ray  urinary 
tract. 

0.49 

74455 

X-ray  exam  urethra/ 
bladder. 

0.33 

75650 

Artery  x-rays,  head  & 
neck. 

1.49 

75962 

Repair  arterial  bkxkage 

0.54 

76091 

Mammogram,  both 
breasts. 

0.41 

76519 

Echo  exam  of  eye 

0.54 

76645 

Ectv)  exam  of  breast  ... 

0.54 

76700 

Echo  exam  of  abdomen 

0.81 

/6805 

Echo  exam  of  pregnant 
uterus. 

0.99 

76872 

Echo  exam,  transrectal 

0.69 

77263 

Radiation  therapy  plan- 
ning. 

3.14 

77290 

Set  radiation  therapy 
fiekj. 

1.56 

77430 

Weekly  radiation  ther- 
apy. 

3.60 

77762 

Radk)element  applica- 
tion. 

5.35 

77777 

Radioelenient  applica- 
tk)n. 

6.99 

78006 

Thyrokl.  imaging  with 
uptake. 

0.49 

78223 

Hepatobiliary  imaging  .. 

0.84 

78306 

Bone  imaging,  whole 

0.86 

body. 

' 

78461 

Heart  muscle  blood 
multiple. 

1.23 

HCPCS' 


7B465 


78472 
78585 
79000 

80500 

85060 

85095 
85102 
86078 

88104 

88302 

88304 

88305 

88307 

83309 

88325 

88331 

90801 
90843 

90844 

90853 
90862 

90870 

90911 
90935 

90937 

90945 
92004 
92012 

92014 
92083 

92250 
92960 
92975 

93010 

93015 

93224 


DescriptKKi 


Heart  image  (3d^  mul- 
tiple. 

Gated  heart,  resting 

Lung  v/qin»ging  

Intial  hyperthyrokj  ther- 
apy. 
Lab  pathotogy  consulta- 

tk>n. 
BkHXJ  smear  interpreta- 

tk)n. 
Bor>e  marrow  aspiratkxi 
Bone  nrarrow  biopsy  .... 
Physician  bkxKJ  bank 

servk;e. 
Microscopic  exam  of 

cells. 
Tissue  exam  by  pathos 

ogist. 
Tissue  exam  by  pathol- 
ogist. 
Tissue  exam  by  pathol- 
ogist. 
Tissue  exam  by  pathol- 
ogist. 
Tissue  exam  by  pathol- 
ogist. 
Comprehensive  review 

of  data. 
Pathotogy  consult  in 

surgery. 
Psychiatric  inten/iew  .... 
Psychotherapy  20-30 

min. 
Psychotherapy  45-50 

min. 
Special  group  ttierapy  . 
Medication  manage- 
ment. 
Electroconvulsive  ther- 
apy. 
Anorectal  biofeedback 
Hemodial^'sis.  one  eval- 
uation. 
Hemodialysis,  repeated 

eval. 
Dialysis,  one  evaluation 
Eye  exam,  new  patient 
Eye  exam  established 

pt. 
Eye  exam  &  treatment  . 
Visual  fiekJ 

examination(s). 
Eye  exam  with  photos  . 
Heart  electroconversion 
Dissolve  clot,  heart 

vessel. 
Electrocardiogram  re- 
port. 
Cardiovascular  stress 

test. 
ECG  monitor/report,  24 
hrs. 
93307  I  Echo  exam  of  heart  


ADDENDUM  G.— Reference  Set  Addendum  G  —RppppFwrc  qpt 

WITH  1 995  WORK  RVUs-Continued     W,th?^~Work  SfuSonfnued 


Work 
RVU 


1.46 

0.98 
1.09 
1.80 

0.37 

0.45 

1.08 
1.37 
0.94 

0.56 

0.13 

0.22 

0.75 

1.59 

2.28 

2.22 

1.19 

2.19 
1.10 

1.72 

0.43 
0.95 

1.88 

2.15 
1.22 

2.11 

1.28 
1.61 
0.82 

1.06 
0.50 

0.44 
2.25 
7.25 

0.17 

0.75 

0.52 

0.78 


HCPCS* 


Descriptton 


93320    Doppler  echo  exam, 
heart. 

93501    Right  heart  catheteriza- 
tion. 

93505    Biopsy  of  heart  lining 

9351 1     Left  heart  catheteriza- 
tion. 

93536    Insert  circulation  assist 

93619     Electrophysiology  eval- 
uation. 

93624     Electrophysiologic 
study. 
.    93651     Atjiafe  heart  dysrhyttim 
focus. 

93732    Analyze  pacemaker 
system. 

93736    Telephone  analysis, 
pacemaker. 

93880     Extracranial  study  

94010    Breathing  capacity  lest 

94060     Evaluation  of  wtieezing 

94160    Vital  capacity  saeening 

94656  Initial  ventilator  mgmt ... 

94657  Cont.  ventilator 

95819     Electroencephalogram 

(EEG). 

95860  Muscle  test,  one  limb  ... 

95861  Muscle  test,  two  Urrtis  . 
95900     Motor  nerve  corxluction 

test. 
95904    Sense  nerve  conduc- 
tion test. 
95935     "h"  or  "f  reflex  study 
971 1 0    Therapeutic  exercises 

99201  Office/outpatient  visit, 

new. 

99202  Office/outpatient  visit. 

new. 

99203  Office/outpatient  visit, 

new. 

99204  Office'outpatient  visit, 

new. 

99205  Office-'outpatienf  visit. 

new. 

9921 1  OffK:e/outpatient  visit. 

est. 

99212  Office/oulpatient  vtsit, 

est. 

99213  Office./oiitpatient  visit, 

est. 

992 1 4  Off k»/outpatient  visit, 

est. 

99215  Office/outpatient  vtsit, 

est. 
99217    Observation  care  dis- 
charge. 

99222  Initial  hospital  care 

99223  Initial  hospital  care  .... 

99231  Sut)sequent  hospital 

care. 

99232  Suljsequent  hospital 
I     care. 


Work 
RVU 


HCPCS* 


0.38 

3.02 

4.56 
5.03 

4.85 
7.32 

4.81 

16.25 

0.92 

015 

0.60 
0.17 
0.31 
0.18 
1.22 
0.83 
1.08 

0.96 
1.54 
0.42 

034 

0.59 
0.45 
0.38 

0.75 

1.14 

1.71 

228 

0.17 

0.38 

0.55 

0.94 

1.51 

1.09 

1.84 
2.57 
051 


Description 


0.88 


99233    Subsequent  hospital 

care. 
99238    Hospital  discharge  day 

99241  Offk»  consultation  

99242  Office  consultation  

99243  Office  consultation  

99244  Offee  consultation  

99245  Office  consultation  

99252  Initial  inpatient  consult 

99253  Initial  inpatient  consult 

99254  Initial  inpatient  consult 

99255  Initial  inpatient  consult 
99263    Follow-up  inpatient  cor>- 

sutt. 

99282  Emergency  dept  visit  ... 

99283  Emergency  dept  visit  ... 

99284  Emergency  dept  visit  ... 

99285  Emergency  dept  visit  ... 

99291  Critical  care,  first  hour 

99292  Critical  care,  add!  30 

min. 

99296  Neonatal  critkal  care  ... 

99297  Neonatal  cntcal  care  ... 
99302     Nursing  facility  care 
9931 1     Nursirig  facility  care, 

sutjseq. 
99353    Home  visit,  estab  pa- 
tient 

99381  Preventive  visit,  new, 

infant. 

99382  Preventive  visit,  new, 

age  1-4. 

99383  Preventive  visit,  new. 

age  5-1 1 . 

99384  Preventive  visit,  new, 

12-1/ 

99385  Preventive  visit,  new 

18-39. 

99386  Preventive  visit,  new, 

40-64. 

99387  Preventive  visit,  new, 

65  &  over. 

99391  Preventive  visit,  est,  in- 

fant. 

99392  Preverrtive  visit,  est, 

age  i-4. 

99393  Preventive  visit,  est, 

age  5-11. 

99394  Preventive  visit,  est, 

12-17. 
99431     Initial  care,  normal 

newtx)rn. 
99433    Normal  newborn  care, 

hospital. 
99440     Newixirn  resuscitation  . 


Work 
RVU 


1.25 

1.06 
0.54 
1  11 
147 
2J23 
2.96 
1  13 
1  56 
2.27 
3.14 
1  16 

0.47 
1.07 
1.68 
2.63 
3.64 
1.84 

7.40 
3.84 
1.67 
0.54 

1.48 

1  19 

1.36 

1.36 

1.53 

1.53 

1.83 

roe 

1.02 
1  19 
1.19 
1.36 
1.17 
062 
2.93 


'All  numerk:  CPT  HCPCS  Cop\TigW  1994 
American  Medical  Association. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

niN  0938-AG69 

[BPD-807-FN] 

Physician  Fe«  Schedule  Update  for 
Calendar  Year  1995  and  Physician 
Volume  Performance  Standard  Rates 
of  Increase  for  Federal  Fiscal  Year 
1995 

AGENCY:  Health  Care  Financing 
Administralion  (HCFA).  HHS. 
ACTION:  Final  notice. 

SUMMARY:  This  Hnal  notice  announces 
Uie  calendar  year  (CY)  1995  updates  to 
the  Medicare  physician  fee  schedule 
and  the  Federal  fiscal  year  (FY)  1995 
volume  performance  standard  rates  of 
increase  for  expenditures  for  physicians' 
services  under  the  Medicare 
Supplementary  Medical  Insurance  (Fart 
,B)  program  as  required  by  sections 
1848(d)  and  (0,  respectively,  of  the 
Social  Security  Act.  The  fee  schedule 
update  for  CY  1995  is  12.2  percent  for 
surgical  services.  7.9  percent  for 
primary  care  services,  and  5.2  percent 
for  other  nonsurgical  services.  While  it 
does  not  affiert  payment,  there  was  a  7.7 
percent  increase  in  the  update  for  all 
physicians'  services  for  1995.  The 
physician  volume  performance  standard 
rates  of  increase  for  Federa)  FY  1995  are 
9.2  percent  for  surgical  services.  13.8 
percent  for  primary  care  services.  4.4 
percent  for  other  nonsurgical  services, 
and  a  weighted  average  of  7.5  pen;ent 
for  all  physicians'  services. 

In  our  December  2, 1993  notice 
announcing  tlie  CY  1994  update  to  the 
Medic*:*  physician  fee  schedule  and  FY 

1994  volume  performance  standard 
rales  of  increase,  we  invited  public 
comment  on  the  update  indicators  for 
surgical  and  nonsurgical  procedures 
that  were  new  or  revised  in  1994.  There 
were  no  public  comments  on  those 
indicators.  We  have  decided  not  to 
establish  a  public  comment  period  for 
the  codes  that  are  new  and  revi.sed  in 

1995  since,  although  these  codes  are 
initially  classified  as  surgical  or 
nonsurgical  based  on  the  clinical 
judgment  of  our  medical  staff,  that  - 
classification  ultimately  rer>ts  on  charge 
data  that  we  use  when  they  become 
available  to  determine  whether  the 
codes  classified  as  surgical  meet  the 
criteria  specified  in  our  December  1993 
notice.  Because  the  classification  is 
finally  based  on  empirical  data,  public 
comment  is  unnecessary.  Any  changes 
?o  ll'B  classi  fication  of  codes  that  are 
Tifr.v  or  revi.sed  in  isjns.  based  on  our 
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analysis  of  1995  charge  data,  will  not  be 
effBctive  b«  fore  October  1, 1995,  for 
volume  pel  formance  standard  purposes, 
or  before  ]s  nuary  1, 1996,  for  update 
purposes. 

In  our  pi  3posed  rule  published  in  the 
June  24,  IS  34  Federal  Register  entitled 
"Medicare  Program;  Refinements  to 
Geographic  Adjustment  Factor  Values 
and  Other  'olicies  Under  the  Physician 
Fee  Schedi  ile  (BPD-789-P)".  we  invited 
public  con  ments  on  a  proposal  to 
include  cli  lical  laboratory  services 
performed  in  hospital  outpatient 
settings  in  the  MVPS  beginning  in  FY 
1996.  We  I  jceived  two  comments  on 
this  propoi  al.  Since  this  proposal  is 
related  to  { le  MVPS  and  this  notice 
deals  with  MVPS  issues,  we  are 
respondin   to  those  comments  in  this 
notice  inst  sad  of  in  the  final  rule  for  the 
physician  fee  schedule  entitled 
"Med icar^ Program;  Refinements  to 
Geographi :  Adjustment  Factor  Values. 
Revisions  o  Payment  Policies. 
Adjustmei  ts  to  the  Relative  Value  Units 
(RVUs).  ar  d  5-Year  Refinement  of  RVUs 
(BPD-789-  FC),"  published  elsewhere  in 
this  Feder  il  Register  issue. 
DATES:  Eff  Ktivff  Date:  The  volume 
perfonnan  ce  standard  rates  of  increase 
are  effects  e  on  October  1. 1994.  The 
Medicare  )hysician  fee  schedule  update 
iseffectivi  on  January  1, 1995. 

Applica  iility  Date:  The  procedure- 
specific  u  >date  indicators  apply  to 
payment  I  ir  services  furnished  on  or 
after  Janus  ry  1, 1995. 

Copies:  To  order  paper  copies' of  the 
Federal  R  "gister  containing  this 
do(ninient,  send  your  request  to:  New 
Orders.  Si  iperintendent  of  Documents. 
P.O.  Box  ;  71954,  Pittsburgh,  PA  15250- 
7954.  Spe  :ify  Stock  Number  069-001- 
00O-81-5  and  enclose  a  check  or  money 
order  payi  ible  to  the  Superintendent  of 
Documen  s.  or  enclose  your  Visa  or 
Master  Q  rd  number  and  expiration 
date.  Cre<  it  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  512- 
2250.  Th<  co6t  for  each  paper  copy  is 
$8.  As  an  alternative,  you  can  view  and 
photocop  -  the  Federal  Register 
documen  at  most  libraries  designated 
as  P'edera  Depository  Libraries  and  at 
many  oth  !r  public  and  academic 
libraries  1  iroughout  the  country  that 
receive  tli  e  Federal  Register. 

To  ord(  r  copies  of  the  source  files  for 
this  docu  nent  on  high  density  3.5  inch 
personal  lomputer  diskettes,  send  your 
request  t< :  Superintendent  of 
Documei;  ts.  Attention:  Electronic 
Products  P.O.  Box  37082.  Washington. 
D.C.,  200  [3-7082.  Enclose  a  check  or 
money  oi  tier  payable  to  the 
Superinti  ndent  of  Documents,  or 


enclose  your  Visa  or  Master  Card 
number  and  expiration  date.  Credit  card 
orders  can  also  be  placed  by  calling  the 
order  desk  at  (202)  512-1.530  or  by 
faxing  to  (202)  512-1262.  The  cost  for 
the  diskettes  is  $20.  The  file  format  on 
the  diskettes  is  comma  delimited  ASCII. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  with  respect  to 
ordering  copies  of  this  notice,  contad 
the  U.S.  Government  Printing  Office 
according  to  the  above  Information.  For 
further  information  concerning  the 
content  of  this  notice,  contaci  Don 
Thompson,  f410)  966-4586. 

SUPPLEMENTARY  INFORMATION: 

L  Background  and  Summary  of 
Legislation 

A.  The  Physician  Fee  Schedule  Update 
and  Medicare  Volume  Perfonnance 
Standard  (MXTSI 

Section  1848  of  the  So<:ial  Security 
Act  (the  Act)  requires  the  Secretary  of 
Health  and  Human  Services  to — 

•  Establish  annual  updates  to 
payment  rates  under  the  Medicare 
physician  fee  schedule,  and 

•  Establish  volume  performance 
standard  rates  of  increase  to  help 
control  the  rate  of  growth  in 
expenditures  for  physicians'  services. 

Under  section  1848(b)(1)  of  the  Act. 
payment  for  physicians'  services,  except 
for  anesthesia  services,  equals  the 
product  of  the  relative  value  units 
(RVUs)  for  a  service,  a  geographic 
adjustment  factor  (GAF).  and  a 
conversion  factor  (CF).  Anesthesia 
services  are  paid  under  a  different 
relative  value  system,  and  pa^'ment  is 
equal  to  the  sum  of  the  base  and  time 
units  for  the  service  multiplied  by  a 
geographically  adjusted  anesthesia- 
specific  CF.  The  RVUs  and  anesthesia 
base  units  reflect  the  relative  amount  of 
resources  used  by  physicians  to  funiish 
the  service,  and  the  GAF  measures 
practice  cost  differences  between  areas. 
The  geographically  adjusted  R^Us  are 
multiplied  by  a  CF  to  obtain  the 
physician  fee  schedule  payment 
amounts.  The  1995  CFs  are  $14,770  for 
anesthesia  ser\'ices.  $39,447  for  surgii^l 
services,  $36,382  for  primary  care 
services,  and  $34,616  for  other 
nonsurgical  services. 

1.  Physician  Fee  S<;hedule  Update 

Section  1848(d)  of  the  Act  requires 
the  Secretary  to  provide  the  Congress 
with  her  re<:ommendation  of  a  physician 
fee  schedule  update  by  April  1 5  of  each 
year.  Under  section  1848id}(2){A)  of  the 
Act,  the  Secretary  is  required  to 
consider  a  number  of  factors,  including 
the  following: 
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•  The  percentage  change  in  the 
Medicare  economic  index  (MEI),  a 
measure  of  the  change  in  the  cost  of 
operating  a  medical  practice. 

•  The  percentage  by  which  actual 
expenditures  for  all  physicians'  services 
in  the  first  preceding  FY  were  less  than 
or  exceeded  the  actual  expenditures  in 
the  second  preceding  FY. 

•  The  relationship  between  the 
percentage  determined  above  and  the 
volume  performance  standard  rate  of 
increase  for  the  same  FY. 

•  Changes  in  the  volume  and 
intensity  (VI)  of  services. 

•  Access  to  services. 

•  Other  factors  that  may  contribute  to 
changes  in  VI  of  services  or  access  to 
services. 

On  May  20, 1994,  the  Secretary 
recommended  to  the  Congress  a 
physician  fee  schedule  update  for  CY 
1995  of  10.2  percent  for  surgical 
services,  9.4  percent  for  primary  care 
services,  and  3.7  percent  for  other 
nonsurgical  services.  The  Secretary's 
update  recommendation  was  based  on 
our  preliminary  estimate  of  the  MEI, 
adjusted  for  oui  estimated  rate  of 
increase  in  expenditures  compared  to 
the  MVPS  for  each  category  of 
physicians'  services.  For  surgical  and 
nonsurgical  services,  the  Secretary 
recommended  a  reduction  of  3.0 
percentage  points  to  adjust  for 
inappropriately  high  MVPS  goals  from 
prior  years.  The  Secretary's  update 
recommendation  is  consistent  with  the 
President's  FY  1995  budget,  which 
included  a  proposal  to  base  the  CY  1995 
update  on  the  current  law  methodology 
less  3.0  percentage  points  for  all 
services  except  primary  care.  If  the 
Secretary's  update  recommendation, 
adjusted  for  more  recent  performance 
adjustment  and  MEI  data,  had  been 
adopted  by  the  Congress,  Medicare 
payments  for  physicians'  services 
himished  in  1995  would  have  increased 
by  an  estimated  $1.5  billion  relative  to 
the  payments  for  physicians'  services 
furnished  in  1994.  The  actual  1995 
updates  will  increase  payments  for 
physicians'  services  furnished  in  1995 
by  an  estimated  $2.2  billion  relative  to 
the  payments  for  physicians'  services 
furnished  in  1994.  The  actual  updates 
are  required  by  the  Medicare  statute, 
and  any  budget  implications  associated 
with  them  are  due  to  the  requirements 
of  the  law  and  not  this  notice. 

If  the  Congress  does  not  set  the 
update,  section  1848(d)(3)  of  the  Act 
establishes  the  process  for  updating  the 
physician  fee  schedule.  Under  section 
1848(d)(3),  unless  otherwise  specified 
by  the  Congress,  the  fee  schedule  update 
for  a  category  of  physicians'  services 
equals  the  appropriate  update  index 


(that  is.  the  MEI)  adjusted  by  the 
number  of  percentage  points  by  which 
expenditure  growth  exceeded  or  was 
less  than  the  volume  performance 
standard  rates  of  increase  for  the  second 
preceding  year  for  that  category  of 
physicians'  services.  That  is.  the  CY 
1995  update  would  equal  the  1995  MEI 
increased  or  decreased  by  the  difference 
between  the  rate  of  increase  in 
expenditures  for  FY  1993  and  the 
volume  performance  standard  for  that 
year.  However,  section  1848(d)(3)(B)  of 
the  Act  limits  the  maximum  downward 
adjustment  for  1995  and  any  succeeding 
year  to  5.0  percentage  points.  There  is 
no  restriction  on  upward  adjustments  to 
the  MO. 

While  the  Congress  has  not 
specifically  set  the  level  of  physician  fee 
schedule  updates,  section  13511  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (OBRA  93)  (Public  Law  103-66), 
enacted  on  August  10. 1993,  amended 
section  1848(d)(3)(A)  of  the  Act  to 
require  the  Secretary  to  reduce  the  MEI 
by  2.7  percentage  points  in  1995  for 
both  surgical  and  nonsurgical  services. 
Primary  care  services  are  exempt  from 
the  statutory  reductions  in  the  MEI  in 
1995. 

Section  1848(d)(1)(C)  of  the  Act 
requires  the  Secretary  to  publish  in  the 
Federal  Register,  within  the  last  15  days 
of  October,  the  update  for  the  following 

2.  MVPS  Rates 

Section  1848(0  of  die  Act  requires  the 
Secretary  to  establish  volume 
performance  standard  rates  of  increase 
for  Medicare  expenditures  for 
physicians'  services.  We  refer  to  these 
rates  of  increase  as  the  MVPS  rates.  The 
use  of  volume  performance  standard 
rates  of  increase  is  intended  to  involve 
physicians  in  the  effort  to  slow  the 
annual  rate  of  increase  in  expenditures 
by  having  physicians  carefully  evaluate 
their  services  and  eliminate  those  that 
are  inappropriate  or  ineffective. 

The  volume  performance  standard 
rates  of  increase  are  not  limits  on 
expenditures.  Payments  for  services  are 
not  withheld  if  volume  performance 
standard  rates  of  increase  are  exceeded. 
Rather,  the  appropriate  fee  schedule 
update.  »s  specified  in  section 
i84«(d)(3)(A)  of  the  Act.  is  adjusted  to 
reflect  the  success  or  failure  in  meeting 
the  volume  performance  standard  rates 
of  increase. 

Section  1848(f)  of  the  Act  sets  fortii 
the  process  for  establishing  the  volume 
performance  standard  rates  of  increase 
by  requiring  the  Secretary  to 
recommend  to  the  Congress  the 
physician  volume  performance  standard 
rates  of  increase  for  the  following 


Federal  FY  by  not  later  than  April  15. 
The  Secretary  is  required  to  recommend 
MVPS  rates  for  surgical,  primary  care, 
other  nonsurgical,  and  all  physicians* 
services.  In  making  the 
recommendations,  the  Secretary  is 
required  to  confer  with  organizations 
that  represent  physicians  and  to 
consider  the  following  factors: 

•  Inflation. 

•  Changes  in  the  number  and  age 
composition  of  Medicare  enrollees 
under  Part  B  (excluding  risk  HMO 
enrollees). 

•  Changes  in  technology. 

•  Evidence  of  inappropriate 
utilization  of  services. 

•  Evidence  of  lack  of  access  to 
necessary  physicians'  services. 

•  Other  appropriate  factors  as 
determined  by  the  Secretary. 

The  Secretary  recommended  volume 
performance  standard  rates  of  increase 
for  FY  1995  of  5.8  percent  for  surgical 
services.  11.1  percent  for  primary  care 
services,  3.3  percent  for  other 
nonsurgical  services,  and  5.6  percent  for 
all  physicians'  services,  which  included 
the  effect  of  proposals  in  the  Presidents 
FY  1995  budget  and  a  proposal  to 
change  the  allocation  of  clinical 
diagnostic  laboratorj-  services  in  H' 
1996. 

If  the  Congress  does  not  set  the 
volume  performance  standard  rates  of 
increase,  section  1848(f)(2)  (A)  and  (B) 
of  the  Act  requires  the  Secretary  to  set 
MVPS  rates  for  all  physicians'  services 
and  each  category  of  physicians' 
services  equal  to  the  product  of  the 
following  four  factors  reduced  by  a 
performance  standard  factor,  which  for 
FY  1995  is  4.0  percentage  points: 

•  1.0  plus  the  Secretary  s  estimate  of 
the  weighted-average  percentage 
increase  (divided  by  100)  in  fees  for  all 
physicians'  services  or  for  the  category 
of  physicians'  services  for  the  portions 
of  CY  1994  and  CY  1995  contained  in 
FY  1995. 

•  1.0  plus  the  Secretary's  estimate  of 
the  percentage  change  (divided  by  100) 
in  the  average  number  of  Part  B 
enrollees  (excluding  risk  HMO 
enrollees)  from  FY  1994  to  FY  1995. 

•  1.0  plus  die  Secretary's  estimate  of 
the  average  annual  percentage  growth 
(divided  by  100)  in  VI  of  all  physicians 
services  or  of  the  category  of  physicians" 
services  for  FY  1989  Uu-ough  FY  1994. 

•  1.0  plus  the  Secretary's  estimate  of 
the  percentage  change  (divided  by  lOO) 
in  expenditures  for  all  physicians' 
services  or  of  the  category  of  physicians 
services  that  will  result  from  changes  in 
law  or  regulations  in  FY  1995  as 
compared  with  expenditures  for 
physicians'  services  in  FY  1994. 
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Section  1S48(Q(1)(C)  of  the  Act 
re()uues  the  Secretary  to  publish  in  the 
Federal  Itgifyn*  within  the  last  15  days 
of  October  of  each  year  the  volume 
perfonnance  standard  rates  of  increase 
for  all  physicians'  services  and  for  each 
category  of  physicians'  services  fof  the 
Federal  FY  that  began  on  October  1  of 
that  year  (The  MVPS  Cm-  all  physicians' 


services  hasno  practical  eHiect  on  the 
update.  We  publish  it  only  because  we 
are  requiret  to  do  so  by  section  1848(f^ 
of  the  Act.) 


F«l 


3.  Past  Yeaii 
Physician 

MVPS 

under 


'MVPS  Rates  and 
Schedule  Updates 

have  been  established 
secti4n  1848  of  the  Act  since  FY 


ratps 


FEI 


1990.  CY  1992  was  the  First  year  in 
which  the  update  was  affected  by 
expenditures  under  the  MVPS  system. 
The  following  tables  illustrate  theMVTS 
rates  in  each  FY  since  their  inception, 
the  actual  rates  of  increase  in 
expenditures,  and  the  corresponding 
updates  in  the  second  subsequent  CY. 


Schedule  Update 


Calendar  year 


MEI 


Pter- 

ance 

adiust- 

ment 


te^s- 
lative 

adiust- 
menl 


Update 


CY1992: 

Al  serwices 

CY  1993: 

Surgicat 

Nonsurgical' . 

CY  1994: 

Surgical 

Prirnary  care _ 

Other  noDsurgicat 

CY  1996: 

Surgical  „.. 

Piimery  care  ~ 

Ottter  nonsurgical .. 


3.2% 

2.7% 
2.7% 

2.3% 

2.3% 
2.3% 

2.1% 
2.t% 
2.1% 


-a9% 
a4% 

-t.9% 

lt.3% 
5.6% 
5.6% 

t2.8% 
5.8% 
5.8% 


0.4% 


-3.6% 

0.0% 

-2.6% 

-2.7% 
0.0% 
I  -2.7% 


t.9% 

3.1% 
0.8% 

10.0% 
7.9% 
5.3% 

12.2% 
7.9% 
5.2% 


MVPS 


Fiscal  year 

MVPS 

Actual 

Dif- 
ference 

FY  1990:' 

AK  services  .... 

9-1% 

10.0% 

-0.9% 

FY  1991: 

SorgicaJ  _ 

3.3% 

2.9% 

0.4% 

•    Nonsurgical .... 

8.6% 

10.5% 

-1.9% 

FY  1992: 

Surgical 

&5% 

-4.8% 

11.3% 

Nonsurgical  _.. 

115% 

5.6% 

5.6% 

FY  1993: 

Surgical 

&4% 

-  4.4% 

12.8% 

Nonsurgical .... 

10.8% 

5.0% 

58% 

FY  t994: 

Surgical 

Pnmery  cate  .. 
OOier 

9.1% 

10.5% 

FY  1995: 

9.2% 

Surgical 

92% 

Primary  care  .. 

13  B"'* 

Other 

nonsurgical . 

4.4% 

^Separate  MVPS  rales  tor  surgicaf  and 
nonsurgical  sennces  «vere  not  required  until 
FY  1991.  Separate  fee  schedule  tiodafes  were 
not  required  unti  CY  1993.  Beginning  wrtti  the 
CY  1994  fee  schedule  update  and  the  FY 
1994  MVPS.  we  estabished  separate  updates 
and  MVPS  lales  ol  increase  for  surgical,  prv 
mary  care,  and  other  rvnsurgical  services. 

B.  Physicians'  Services 

Section  1848(0(5MA)of  the  Act 
dePines  pbysiciaas' services  for 
purposes  of  the  volume  performance 
.standard  rates  of  imjrease  as  including 
other  items  or  services  (such  as  clinical 
(.liagnoslic  laiioratcry  tests  and  radiology 


ser\'ices).  s  leciTied  by  the  Secretary, 
that  are  coi  tmonly  performed  by  a 
physician  Or  furnished  in  a  physician's 
office.  Section  ie61(s)  of  the  Act  defines 
medical  an  1  other  health  services 
covered  un  ier  Part  B.  As  provided  for 
in  the  FY  1  )90  volume  performance 
standard  ra  tes  of  increase  notice  in  the 
Federal  Rafeister  on  December  29,  1989 
(54  FR  53819).  we  are  including  the 
following  medical  and  other  health 
services  infection  1861(s)  of  the  Act  in 
the  physidbn  volume  performance 
staxiidard  rates  of  increase  if  bills  for  the 
items  are  p  rocessed  and  paid  for  by 
Medicare  c  irriers: 

•  Phyiric  ians'  services. 

•  Servic  »  and  supplies  furnished 
inodent  to  physicians'  services. 

•  Outpa  ienl  phjrsical  therapy  and 
speech  the-apy  services,  and  outpatient 
occupatior  al  therapy  services. 

•  Antig(  ns  prepared  by  or  under  the 
direct  sup«  rvision  of  a  physician. 

•  Serviixs  of  physician  assistants, 
certified  n  ^stered  nurse  anesthetists, 
certified  n  irse  midwives.  clinical 
psycholog  sts.  clinical  .social  workers. 
nurse  prac  itioners.  and  clinical  nurse 
specialists 

•  Diagni  tstic  x-ray  tests,  diagnostic 
laboratory  lests.  and  other  diagnostic 
tests. 

^  •  X-ray,  radium,  and  radtoa<.tive 
isotope  th(  rapy. 

•  Surgi(  al  dressings,  splints,  ca.sts, 
and  other  ievices  used  for  reduction  of 
fractures;]  ?.d  dislocations. 


We  stated  in  our  December  29. 1989 
notice  (54  FR  53819)  announcing  the  FY" 
1990  volume  performance  standard 
rates  of  increase  that  we  would  consider 
including  outpatient  diagnostic 
laboratory  tests  paid  through 
intermediaries  in  the  MVTS  defuiition 
of  physicians'  services.  We  have  always 
included  diagnostic  laboratory  tests  if 
paid  through  the  carriers,  but  have  not 
included  them  if  paid  through 
intermediaries  since  the  detailed 
information  required  to  set  the  volume 
performance  standard  rates  of  increase 
was  not  readily  available  from  our  data 
collection  syMems.  This  information  is 
now  more  easi  ly  accessible,  and .    . 
therefore,  on  lune  24. 1994.  we 
published  in  the  Federal  Regisler  a 
prop>osed  rule.  "Medicare  Program: 
Refinements  to  Geographic  ArftustmenI 
Factor  Values  and  Other  Policies  Under 
the  Physician  Fee  Schedule  (BPD-789- 
P)"  (59  FR  32754).  which  announced 
our  intention  to  include  these  services 
in  the  nonsurgical  category  beginning 
with  the  FY  1998  MVPS.  We  received 
two  comments  regarding  this  proposal, 
and  we  respond  to  these  comments  in 
section  II.  of  this  notice.  We  will 
include  outpatient  diagnostic  laboratory 
tests  paid  tlirough  the  intermediaries  on 
the  basis  of  the  clinical  diagnostic 
laboratory  fee  schedule  in  the 
•nonsurgical  MVPS  category  beginning 
in  FY  1996. 
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C.  Definition  of  Surgical,  Primary  Caw, 
and  Other  Nonsurgical  Services 

As  described  below,  we  have 
classified  codes  that  are  new  or  revised 
for  1995  as  surgical,  primary  care,  or 
other  nonsurgical  senrjces.  We  have  also 
changed  the  classification  of  eight  codes 
that  were  new  or  revised  for  1994  from 
surgical  to  nonsurgical  based  on  data 
from  the  first  6  months  of  1994.  Since 
our  definitions  of  surgical,  primary  care, 
or  other  nonsurgical  services  have  not 
changed,  we  have  not  changed  the 
classifications  of  any  other  codes. 

As  described  in  the  December  2, 1993 
notice  (58  FR  63858)  containing  our 
definitions  of  surgical,  primary  care,  or 
other  nonsurgical  services,  we  consider 
a  procedure  to  be  surgical  if  the 
following  conditions  are  met: 

•  In  the  HCFA  Part  B  data  system,  the 
service  is  classified  under  "type  of 
service"  as  a  "surgery." 

•  The  service  is  performed  by  surgical 
specialists  more  than  50  percent  of  the 
time. 

As  also  discussed  in  the  December 
1993  notice,  seaion  1842(i)(4)  of  the  Act 
defines  primarj-  care  services  as  "office 
medical  services,  emergency  department 
services,  home  medical  services,  skilled 
nursing,  intermediate  care,  and  long- 
term  care  medical  services,  or  nursing 
home,  boarding  home,  domiciliary,  or 
custodial  care  medical  services."  Since 
this  language  was  the  resuH  of  an 
amendment  to  the  Act  made  by  section 
4042(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  '87) 
(Public  Law  100-203).  enacted  on 
December  22.  1987,  we  rely  on  the 
conference  report  accompanying  OBRA 
'87  (H.R.  Rep.  No.  100-495. 100th 
Congress,  1st  Session  594-595  (1987))  to 
detennine  the  HCFA  Common 
Proc:edure  Coding  System  (HCPCS) 
codes  to  be  included  in  the  definition  of 
primary  care  services.  In  addition, 
section  6102(f)(10)  of  the  Omnibus 
Budget  Reconciiiation  Act  of  1989 
(OBRA  -89)  (Public  Law  101-239). 
enacted  on  December  19. 1989. 
indicated  intennediate  and 
comprehensive  office  visits  for  eye 
examinations  and  treatments  for  new 
patients  were  to  be  considered  primary 
care  services. 

We  classify  physicians'  services  not 
meeting  the  surgical  or  primary  care 
definitions  as  nonsurgical  services. 

For  a  procedure  code  that  is  new  in 
1995  and  does  not  meet  the  primary 
care  definition,  we  do  not  have  any  data 
for  determining  how  of^en  the 
procedure  is  performed  by  surgical 
specialists  and  therefore  whether  the 
service  should  be  classified  as  surreal 
oi  nonsurgical.  We  categorized  these 


codes  as  surgical  or  nonsurgical  based 
on  the  judgment  of  our  medical  staff.  To 
assist  us  in  making  these 
determinations,  we  considered  the  type- 
of-service  classification  within  the 
Physicians'  Current  Procedural 
Terminology  (CPT)  and  the  relationship 
of  services  represented  by  the  new 
codes  to  surgical  services  meeting  the 
above-described  criteria.  We  followed  a 
similar  process  to  classify  codes  that 
were  new  in  1994.  For  the  1995 
classification  of  the  new  1994  codes, 
however,  we  used  6  months  of  1994 
data  to  determine  whether  they  meet  the 
criteria  for  being  considered  surgical 
services.  Based  on  these  data  we  have 
changed  the  classification  of  the 
following  HCPCS  codes  from  surgical  to 
nonsurgical: 


HCPCS 
code 


33213 


33214 


Description 


33220 
33233 
33235 

33247  . 
44393  . 


48400 


Insertion  or  replacemert  of  pace- 
maker pulse  generator  only;  dual 
chamber. 

Upgrade  of  impJa.-ited  pacemaker 
system,  conversion  of  single 
chamt)er  system  to  dual  chamtser 
system  (includes  removal  of  pre- 
viously placed  piiise  generator, 
testing  of  existing  lead,  insertion 
of  new  lead,  insertion  of  new 
pulse  generator). 

Repair  of  pacemaker  el«ctrode(s) 
only;  dual  chamber. 

Removal  of  permanent  pacemaker; 
pulse  generator  only. 

Removal  of  permanent  pacemaker; 
and  transvenous  electrode(s)! 
dual  lead  system 

Insertwn  or  replacement  of 
implantabte  cardioverter- 

defibriflator  lead(s),  by  other  than 
ttwacotomy. 

Colonoscopy  through  stoma;  »yith 
ablation  of  tumor(s),  poiyp(s).  or 
other  lesion(s)  not  amenat>le  to 
removal  by  hot  biopsy  forceps. 
bipolar  cautery  or  snare  tech- 
rvque. 

Injection  procedure  for 

intraoperative  pancreatography. 


For  1995,  we  have  clas.sified  care  plan 
oversight  (HCPCS  code  99375)  as  a 
primary  care  service.  For  a  full 
discussion  of  this  classification,  see  the 
final  rule  with  comment  period  entitled 
"Medicare  Program;  Refinements  to 
Geographic  Adjustment  Factor  Values, 
Revisions  to  Payment  Policies, 
Adjustments  to  the  Relative  Value  Units 
(RVUs),  and  5-Year  Refinement  of  RVUs 
(BPD-789-FC)."  published  ekewhere  in 
this  Federal  Register  issue  and  hereafter 
referred  to  as  the  physician  fee  schedule 
final  rule. 

Also,  Addendum  B  of  the  physician 
fee  schedule  llnal  rule  (BPD-789-PC). 
published  elsewhere  in  this  Federal 


Register  issue.  lists  the  RVUs  and 
related  information  used  in  determining 
Medicare  paj-ments  for  HCPCS  codes. 
For  the  purposes  of  the  physician  fee 
schedule,  we  have  assigned  the 
following  surgical,  primary  care,  or 
other  nonsurgical  service  update 
indicators  to  these  codes: 


Update 
indicator 


S 
P 

N 


Interpretation 


Surgical  services. 

Primary  care  services. 

The  physician  fee  schedule  up- 
date appl.es,  but  the  code  is  not 
defined  as  surgical  or  primary 
care. 

The  physician  lee  schedule  up- 
date  does  not  apply. 


The  MVPS  indicator  for  a  procedure 
code  is  identical  to  the  update  indicator 
for  codes  that  have  a  surgical,  primary 
care,  or  other  nonsurgical  service  update 
indicator.  However,  we  consider  some 
codes  with  an  update  indicator  of  "O" 
to  be  nonsurgical  for  the  purposes  of  the 
.MVPS,  most  notably  the  clinical 
diagnostic  laboratory  codes. 

The  update  indicators  for  codes  new 
or  revised  in  1995  are  shown  in 
Addendum  C  of  the  physician  fee 
schedule  final  rule  (BPD-789-FC), 
published  elsewhere  in  this  Federal 
Register  issue. 

II.  Analysis  of  and  Responses  to  Public 
Comments 

Our  final  notice  with  comment  period 
published  in  the  December  2. 1993 
Federal  Register  entitled  "Physitian 
Volume  Performance  Standard  rates  of 
increase  for  Federal  Fiscal  Year  1994 
and  Physician  Fee  Schedule  Update  fo.-- 
Calendar  Year  1994  (BPD-774-FNC)" 
(58  FR  63856)  referenced  the  surgical 
and  nonsurgical  update  indicators  for 
new  and  revised  procedure  codes  to  be 
used  in  applying  the  CY  1994  updates 
and  for  measuring  expenditures  under 
the  MVPS  for  FY  1994.  These  update 
indicators  appeared  in  Addendum  Cof 
our  final  rule  with  comment  period  in 
the  December  2. 1993  Federal  Register 
entitled  "Revisions  to  PavTiient  Policies 
and  Adjustments  to  the  Relative  Value 
Units  Under  the  Physician  Fee  Sf:hedule 
for  Calendar  Year  1994  (BPD-770-FC) ' 
(58  FR  63626).  We  invited  comments  on 
the  update  indicators  for  these  new  and 
revised  procedure  codes.  There  were  no 
public  comments  on  those  indicators. 

In  our  proposed  rule  published  in  the 
June  24. 1994  Federal  Register  entitled 
"Medicare  Program:  Refinements  to 
Geographic  Adjustment  Factor  Values 
and  Other  Policies  Under  the  Physician 
Fee  Schedule  (BPD-789-P)"  (59  FR 
32754),  we  invited  public  comments  on 
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a  proposal  to  include  clinical  diagnostic 
laboratory  services  performed  in 
hospital  outpatient  settings  in  the  MVPS 
beginning  in  FY  1996.  We  received  two 
comments  on  this  proposal.  Since  this 
proposal  is  related  to  the  M^PS  and  this 
notice  deals  with  MVPS  issues,  we  are 
responding  to  these  comments  in  this 
notice  instead  of  in  the  physician  fee 
schedule  final  rule  (BPD-789-FC). 
published  elsewhere  in  this  Federal 
Register  issue.  CXir  responses  to  the 
comments  follow: 

Comment:  One  commenter  expressed 
concern  over  the  proposal  to  include 
clinical  diagnostic  laboratory  services 
performed  in  hospital  outpatient 
settings  in  the  MVPS  beginning  in  FY 
1996  since  the  commenter  believed  we 
had  not  demonstrated  that  the  costs  of 
clinical  diagnostic  laboratory  services 
were  entirely  attributable  to  physicians. 
This  commenter  believed  that,  in  many 
instances,  the  preadmission  testing  is 
ordered  by  nonphysician  staff  and  is  a 
hospital  requirement. 

Response:  Section  1848(n(5)(A)  of  the 
Act  specifies  that  the  MVPS  category  of 
nonsurgical  services  includes  "clinical 
diagnostic  laboratory  tests."  We  have 
always  believed  the  Congress  intended 
these  tests  to  be  included  in  the  MVPS 
category  of  nonsurgical  services 
regardless  of  the  setting  where  they  are 
performed.  As  we  mentioned  above,  the 
only  reason  these  tests  were  not 
included  if  performed  in  the  outpatient 
departments  of  hospitals  was  that  the 
detailed  information  required  to  set  the 
volume  performance  standard  rates  of  ^ 
increase  was  not  readily  available  under 
our  data  collection  systems.  This 
information  is  now  more  easily 
accessible. 

In  addition,  we  do  not  believe  the 
majority  of  these  tests  are  ordered  by 
nonphysician  hospital  staff  to  satisfy 
hospital  requirements.  We  intend  to 
include  these  services  in  the  MVPS 
category  of  nonsurgical  services 
beginning  in  FY  1996. 

Comment:  Two  commenters 
questioned  whetheir  this  proposal 
affected  the  setting  of  the  MVPS  and 
consequently  the  update  to  the 
Medicare  physician  fee  schedule. 

Response:  Since  clinical  diagnostic 
laboratory  tests  are  nonsurgical  services, 
the  inclusion  of  these  services  will 
affect  only  the  nonsurgical  MVPS.  We 
will  account  for  the  effects  of  including 
these  services  in  setting  the  nonsurgical 
MVPS.  This  change  will  afliect  the 
nonsurgical  update  to  the  extent  that  the 
actual  VI  increase  in  outpatient 
laboratory  services  differs  hx>m  the 
allowance  for  that  growth  in  the 
nonsurgical  MVPS. 


m.  Provisions  of  this  Final  Notice 

A.  Pbysacian  Fee  Schedule  Update  for 
CY  t99i 

Undei^the  requirements  of  section 
1848(d)p)  of  the  Act.  the  fee  schedule 
update  {  3r  CY  1995  will  be  12.2  percent 
for  surg  cal  services,  7.9  percent  for 
primary  care  services,  and  5.2  percent 
for  othei  nonsurgical  services.  While  it 
does  not  affect  payment,  there  was  a  7.7 
percent  increase  in  the  update  for  all 
physicij  ns'  services  for  1995.  We 
determii  led  this  update  as  follows: 


1995  ME 

OBRA  *»  I 
Adjust- 
ment 

MVPSAf- 
justme  It 

1995  Update 


AppI 


Sur- 
gical 
serv- 
ices 
(per- 
cent) 


2.1 


-2.7 

12.8 
12.2 


Pri- 
mary 
care 
serv- 
ices 
(per- 
cent) 


2.1 


0.0 

5.8 
7.9 


Nonsurgical 
services 
(percent) 


2.1 


-2.7 

5.8 
5.2 


ing  these  updates  to  the  1994 


CFs  of  J  35.158  for  surgical  services  and 
$32,905  for  nonsurgical  services  results 
in  CFs  c  f  $39,447  for  surgical  services 
and  $3^  616  for  nonsurgical  services 
(other  t  an  anesthesia  and  primary  care 
service^  for  1995.  The  1994  CF  of 
$33.7iafor  primary  care  services  will  be 
updated  by  7.9  percent  to  $36,382  for 
primary  care  services  for  1995.  The  1994 
anesthe$ia  CF  of  $14.20,  which  includes 
the  effect  of  the  1994  RVU  budget- 
neutralay  adjustment,  will  be  updated 
by  the  nonsurgical  update  to  $14.77  for 
1995.  al  ter  adjusting  for  the  1995  RVU 
budget-  leutraUty  adjustment. 

The  s  lecific  calculations  to  determine 
the  fee  i  chedule  updates  for  physicians' 
service:  for  CY  1995  are  explained  in 
section  V.A.  of  this  notice. 

B.  Physician  Volume  Performance 
Standaul  Rates  of  Increase  for  FY  1995 

Undc  ■  the  requirements  in  section 
1848(f)  Z)(A)  and  (B)  of  the  Act,  we  have 
determ  ned  that  the  volume 
perfom  ance  standard  rates  of  increase 
for  phyi  icians'  services  for  FY  1995  are 
9.2  pen  ent  for  surgical  services,  13.8 
percent  for  primary  care  services,  4.4 
percent  for  other  nonsurgical  services, 
and  a  m  eighted  average  of  7.5  percent 
for  all  p  lysicians'  services. 

This  I  letermination  is  based  on  the 
followii  ig  legislative  factonii 


Legislative 
(actors  (per- 
cent) 

Sur- 
gical 
serv- 
ices 

(per- 
cent) 

Prl- 
maiy 
care 
sen^- 
ices 
(per- 
cent) , 

Nonsurgical 
sen/ices 
(percent) 

Inflation 

ErKollment  .. 

VI 

Legislation  .. 

Performance 
Standard 
Factor  

2.3 
0.7 

4.4 
5.3 

-4.0 

2.3 
0.7 
4.4 
9.5 

-4.0 

2.4 
0.7 
4.4 
0.7 

-4.0 

Total 

9.2 

13.8 

4.4 

The  specific  calculations  to  determine 
the  volume  performance  standard  rates 
of  increase  for  physicians'  services  for 
FY  1995  are  explained  in  section  IV.B. 
of  this  notice. 

IV.  Detail  on  Calculation  of  the  CY  1995 
Physician  Fee  Schedule  Update  and  the 
FY  1995  Physician  Volume 
Performance  Standard  Rates  of 
Increase 

A.  Physician  Fee  Schedule  Update 

1.  The  Percentage  Change  in  the  MEI 

The  MEI  measures  the  weighted- 
average  annual  price  change  for  various 
inputs  needed  to  produce  physicians' 
services.  The  MEI  is  a  Hxed-weight 
input  price  index,  with  an  adjustment 
for  the  change  in  economy-wide  labor 
productivity.  This  index,  which  has 
1989  base  weights,  is  comprised  of  two 
broad  categories:  (1)  Physician's  own 
time,  and  (2)  physician  practice 
expense. 

The  physician's  own  time  component 
represents  the  net  income  portion  of 
business  receipts  and  primarily  reflects 
the  input  of  the  physician's  own  time 
into  the  production  of  physicians' 
services  in  physicians'  o^ces.  This 
category  consists  of  two 
subcomponents,  wages  and  salaries  and 
fringe  benefits.  These  components  are 
adjusted  by  the  10-year  moving  average 
percent  change  in  output  per  manhour 
for  the  nonfarm  business  sector  to 
eliminate  double  counting  for 
productivity  growth  in  physician  offices 
and  the  general  economy. 

The  physician  practice  expense 
category  represents  the  rate  of  price       * 
growth  in  nonphysician  inputs  to  the 
production  of  services  in  physician 
offices.  This  category  consists  of  wages 
and  salaries  and  fringe  benefits  for 
nonphysician  staff  and  other  nonlabor 
inputs.  Like  physician's  own  time,  the 
nonphysician  staff  categories  are 
adjusted  for  productivity  using  the  10- 
year  moving  average  percent  change  in 
output  per  manhour  for  the  nonfarm 
business  sector.  The  physician  practice 
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expense  component  also  includes  the  insurance,  medical  equipment 

followmg  categoric  of  nonlabor  inputs:  professional  car.  and  other  excuse  The 

office  expense,  med.Cal  rnaterials  and  table  below  presents  a  listing  of  the  MEI 

supplies,  professional  liability  cost  categories  with  associated  weights 


and  percent  changes  for  price  proxies 
for  the  1995  update.  The  CY  1995  MEI 
is  2.1  percent. 


INCREASE  IN  THE  MEDICARE  ECONOMIC  INDEX.  UPDATE  FOR  CY  1995 


Medcare  Economic  Index  Total 
1.  Pt^sician's  Own  Time^* 


a.  Wages  and  Salaries:  Average  hourfy  earnings  private  nJi^am,"^  of  prodii^Uv'av 

2.  PhysSfp^s^ESS^^..?^:.:':^!'^'*.^    ~'^  "«♦  «•  '^«^" 


a.  Nonphysician  Employee  Compensation  ..  " "" " — 

'■^<SS?  ^*'^^'  Employment  Cost  Index,  wa^'si^riMii^^^v^ht^by  occ,^ 

b.  o^'as^^S:^?^!''^^^ 

c.  Me^  Materials  and  Supplies:  »>i^oducer  Price  Index  {PP\^eii^dnJmip'p^''s^^ 
suppfces/CPI-U.  medical  equipment  and  supplies  (equally  weight^  «»»^»'»'«.  a«g«ai  apphancK  and 

d.  Professranal  Liabiiify  Insurance:  HCFA  professional  liatxtity  insirance  siivev's"         

e.  Medical  EquiDment:  PPl.  medico  instnimentc  arvi  ««.«~~»o*  '  


CY1995 
percent 
changes 


Equipment:  PPl,  medical  instruments  and  equipment 
«.  Ottier  Professional  Expense  , 

1.  Professional  Car:  CPl-U.  private  transportation 

2.  Other;  CPI-U,  all  items  less  food  and  eneroy 
Addendum:  


Productivity;  10-year  moving  average  of  output  per  manhour.  nonfami  business  sector 
Physician  s  Own  Time,  not  productivity  adjusted 

Wages  and  salaries,  not  productivily  adjusted  .".™™!!l! 

Fringe  t>enefits,  not  productivity  acflusted  "!."!!!!".!..."™!  '  " 

Nonphysician  Employee  Compensation,  not  prwi^ity  awijusted  ~ 

Wages  and  salaries,  not  productivity  adjusted  "" 

Fringe  beriefits,  not  productivity  adjusted  ! 


^S^Si^^S-ri^/E^il^^i^^^  - "-  -" "" 


The 

physici 
weight 


totals  because  of  rounduig 

'  expenditures  among  ttie  inputs  to 

component  is  muftiplied  by  Its  1989 

yields  the  composite  MEI  level  for  a 


^ns" 'sir.k:2^  "^'  ^'^"^  "^"^  ^  *-  '-^'  teve.s«  an  estimate  of  ^'^'^ll^o.er  fme  for  a  fixed  market  basket  of  in^-.o  physT 

priI^?jMc?lSrJ:i^.."^w^^°^5li^*^."~  Emp.ov;ee  Comoeosarion  category 
the  wages  arxl  salaries 

labor  productivily  (iroi2=1  012)  e^s  bne  rtus  tt^  cha^  in  L^.,^^^h  ° ""  °*  ^  P®"^?'^  ^^''^^  '"  ^he  10-year  moving  aver^  ol 
1.0l2i1.0l3).7HPhysK:«n-sO^ThSa^NC.yS,aJ^^^  'l^!^ '"  '^^'^-'f^^'  "^'"^  (^' 


pZ^T^  afS^S^?,^ri^.r ^r^"e'  i^Sa'a^S'-SliatS  ^%?'^;  E,^^  -d  CP.-U.'^^.e  transportation  are 
rev,^  inctex  car.  t>e  c^tained  from  the  Bureau  o°uZ  S^Sc^' C^oS^Ve^^^r^-^tTln^e^^"^''^'^  ^"^'^  ^  '''''^  ""  ** 
^^"-^^Vr^l.^^^^^^^  .a^.Sl?an^SU?a.rf.  CV  1993).  T.^  .  con^e. 

p^SlSl^T^  MB^°"^  *^  *^  "^'  «>^"S3»'0"  categories  as  an  adjustment  to  the  price  va,  «b;es,  therefore  no  expici,  weight  ex«ts  lor 


2.  Adjustment  in  Update 

As  required  by  section  1848(d)(3)(A) 
of  the  Act,  as  amended  by  section  1351 1 
of  OBRA  '93,  we  are  reducing  the 
update  by  2.7  percentage  points  for 
surgical  ser\  ices  and  nonsurgical 
services  other  than  primary  care 
services. 

3.  MVPS  Performan<»  Adjustment 
fMPA) 

As  required  bv  section  184H(d)(3)(B)(i) 
vjf  the  Act,  we  are  increasing  the  update 
by  12.8  percentage  points  for  surgical 


services  and  by  5.8  percentage  points  for 
primary  care  and  other  nonsurgical 
services  to  reflect  the  percentage 
increase  in  expenditures  between  FY 
1992  and  FY  1993  relative  to  the  volume 
performance  standard  rate  of  increase 
for  FY  1993. 

Our  estimate  of  the  percentage  growth 
in  surgical  services  between  FY  1992 
and  FY  1993  is  -4.4  percent.  Because 
the  volume  performance  standard  rate  of 
increase  for  FY  1993  was  8.4  percent, 
the  rate  of  increase  in  expenditures  for 
surgical  services  was  less  than  the 


volume  performani*  standard  rate  of 
increa.se  by  12.8  percentage  points.  For 
primary  care  and  other  nonsurgical 
ser\  ices,  the  rate  of  increase  in 
expenditures  was  5.0  percent.  5.8 
percentage  points  less  than  the  volume 
performance  standard  rate  of  imjca.se  of 
10.8  percent. 

B.  FY  1995  Physician  Volume 
Pprformance  Standard  Rates  of  Increase 

below  we  explain  how  we  determined 
the  increases  for  each  of  the  four  factors 
u.sed  in  determining  the  volume 
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performance  standard  rates  of  increase 
for  FY  1995. 

Factor  1 — Weighted  Average  Percentage 
Increase  in  Fees  for  Physicians'  Services 
(Before  Applying  Legislative  Reductions) 
for  Months  ofCYs  1994  and  1995 
Included  in  FY  1995 

This  factor  was  calculated  as  a 
weighted  average  of  the  fee  increases 
that  apply  to  FY  1995;  that  is,  the  fee 
increases  that  apply  to  the  last  3  months 
of  CY  1994  multiphed  by  25  percent 
plus  the  fee  increases  that  apply  to  the 
first  9  months  of  CY  1995  multiplied  by 
75  percent.  Beginning  with  CY  1992. 
physicians'  services  are  updated  by  a 
physician  fee  schedule  update  factor 
that  is  based  on  the  MEI  adjusted  for 
several  statutory  factors.  For  instance, 
the  MEI  for  1995  is  reduced  2.7 
percentage  points  for  surgical  services 
and  nonsurgical  services  other  than 
primary  care  services.  The  update  factor 
for  a  category  of  physicians'  services  for 
CY  1995  is  also  adjusted  by  the  number 
of  percentage  points  that  the  rate  of 
increase  in  expenditures  in  FY  1993 
compared  to  FY  1992  was  less  than  the 
volume  performance  standard  rate  of 
increase  for  the  category  of  physicians' 
services  in  FY  1993.  Laboratory  services 
are  updated  by  increases  in  the 
Consumer  Price  Index  for  Urban 
Consumers  (CPI-U).  For  1995,  the 
laboratory  update  will  be  0.0  percent,  as 
required  by  segtion  1833(h)(2)(ii)  of  the 
Act,  as  amended  by  section  13551  of 
OBKA  '93. 

We  are  showing  the  MEI  and  CPI-U 
in  Table  2  below  unadjusted  for  the 
legislated  2.7  percentage  point 
reduction  in  the  surgical  and  other 
nonsurgical  updates  and  the  legislated 
0.0  percent  laboratory  update  because  of 
section  1848(n(2)(A)(iv)  of  the  Act  as 
amended  by  section  4118(e)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (OBRA  '90)  (Public  Law  101-508). 
enacted  on  November  5, 1990.  We 
interpreted  section  4118(e)  to  account 
for  legislated  adjustments  to  the 
physician  fee  schedule  and  laboratory 
updates  in  Factor  4  rather  than  Factor  1. 

Table  2  shows  the  updates  that  were 
used  to  determine  the  weighted-average 
percentage  increase  in  physician  fees. 

Table  2— MEI  and  CPI-U  for  CYs 

1994  AND  1995 
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1994 

1995 

MEI „ 

CPI-U  

2.3 
3.3 

2.1 
2.8 

Physicians'  services  make  up  91 
nercent  of  the  total  expenditures  in  the 
definition  of  physicians'  services  used 


for  purp  Qses  of  the  volume  performance 
standan  rates  of  increase;  laboratory 
services  represent  9  percent. 

In  addition  to  the  annual  updates  and 
individval  weights  of  the  above 
servicer  one  other  element  has  an  efiiact 
on  the  I  ite  of  increase  in  physician  fees. 
Section  1842(h)(1)  of  the  Act  provides 
for  "pai  Jcipating  physicians"  who 
agree  to  accept  Medicare  payment  as 
paymer  t  in  full  and  to  bill  Medicare 
benefic  aries  only  for  the  20  percent 
coinsurance  amount  and  any  unmet 
portion  of  the  $100  armual  deductible 
amoun^  Sections  1842(b)(4)(A)(iv)  and 
1848(a)J3)  of  the  Act  provide  that 
nonpar! cipating  physicians  are  paid  5 
percent  less  for  th6ir  Medicare  services 
than  pallicipating  physicians.  The 
nonpariicipating  physicians  are  given 
an  opportunity  at  the  end  of  each  CY  to 
enroll  ap  participating  physicians  for  the 
next  CY.  Participation  rates  have 
increased  each  year,  and  we  assume  that 
this  trei  id  will  continue.  The  increase  in 
the  nun  iber  of  participating  physicians 
and  the  fact  that  they  are  paid  at  a  rate 
higher  ban  nonparticipating  physicians 
also  adi  to  the  rate  of  increase  in  the 
weights  d-average  percentage  increase  in 
physici  m  fees. 

After  taking  into  account  all  the 
elements  described  above,  we  estimate 
lliat  the  weighted-average  increase  in 
fees  fort  physicians'  services  in  FY  1995 
before  <  pplying  the  legislative  changes 
will  be  2.3  percent  for  surgical  services. 
2.3  per  :ent  for  primary  care  services.  2.4 
percent  for  other  nonsurgical  services, 
and  a  weighted  average  of  2.4  percent 
for  all   ihysicians'  services. 

Factor  i — The  Percentage  Increase  in 
the  Aw  rage  Number  of  Part  B  EnroUees 
From  fYl994  to  FY  1 995 

We  e  stimate  that  average  Medicare 
Part  B I  inroUment  in  FY  1995  will  be 
35.728  million.  Decreasing  that  figure  by 
the  est  mated  enrollment  in  risk  HMOs 
of  2.36f[  million  (those  enrolled  in  risk 
HMOs  Ivhose  Mediceire-covered  medical 
care  is  laid  for  through  the  adjusted 
averagi  per  capita  cost  mechanism  and 
is  ther  fore  outside  the  scope  of  the 
MVPS  results  in  an  estimate  of  33.364 
millioi  Part  B  enrollees  in  FY  1995  not 
in  riskllMOs. 

The  corresponding  figures  for  1994 
are  estimated  to  be  35.069  million  total 
Part  B  fenroilees  and  1.938  million  risk 
HMO « nrollees,  which  result  in  an 
estima  e  of  33.131  million  Part  B 
enrolU  es  not  in  risk  HMOs.  We  estimate 
that  thjre  will  be  0.233  million  more 
Part  B  jnroUees  not  in  risk  HMOs  in  FY 
1995  t  lan  in  FY  1994,  which  represents 
a  0.7  f  jrcent  increase  from  FY  1994  to 
FY  19'  5  for  surgical  services,  primary 
care  s«  rvices,  other  nonsurgical  services. 


and  the  average  of  all  physicians' 
services. 

Factor  3 — Average  Annual  Growth  in  VI 
of  Physicians '  Services  for  FY  1990 
Throu^FYl994 

Section  1848(f)(2)(A)(iii)  of  the  Act 
requires  the  Secretary  to  estimate  the 
average  annual  percentage  growth  in  the 
VI  of  physicians'  services  or  of  the 
category  of  physicians'  services  for  FY 
1990  through  FY  1994.  This  estimate 
must  be  based  upon  information 
contained  in  the  most  recent  annual 
report  issued  by  the  Board  of  Trustees 
of  the  Supplementary  Medical 
Insurance  Trust  Fund  (Trustees'  Report). 

The  data  on  the  percentage  increase  in 
the  VI  of  services  in  the  Trustees'  Report 
are  based  on  historical  trends  in 
increases  in  allowed  charges,  which  are 
not  influenced  by  the  Part  B  deductible. 
The  volume  performance  standard  rates 
of  increase  under  this  notice,  however, 
have  historically  been  compared  to 
increases  in  expenditures,  which  are 
influenced  by  the  Part  B  deductible. 
Section  1832(b)  of  the  Act  specifies  that 
the  Part  B  deductible  will  be  $100  for 
CY  1991  and  subsequent  years.  The 
effect  of  the  deductible  remaining  fixed 
at  $100  is  that  the  overall  annual 
increases  in  allowed  charges  for  MVPS 
physicians'  services  are  lower  than  the 
overall  annual  increases  in 
expenditures.  Although  we  believe  it 
would  be  consistent  with  a  literal 
interpretation  of  section 
1848(r)(2)(A)(iii)  of  the  Act,  it  would  be 
inappropriate  to  base  the  VI  component 
on  the  lower  5 -year  growth  in  allowed 
charges  and  compare  this  with  the 
higher  growth  in  expenditures.  Rather 
than  adjust  Factor  3  of  the  MVPS,  as  we 
have  done  in  the  past,  to  account  for  the 
effect  of  the  fixed  deductible,  we  will 
simply  compare  the  MVPS  to  the  growth 
in  allowed  charges.  This  has  exactly  the 
same  effect  as  adjusting  Factor  3  for  the 
fixed  deductible  and  comparing  the 
MVPS  to  the  growth  in  expenditures. 

Consistent  with  data  contained  in  the 
Trustees'  Report,  we  estimated  Factor  3 
using  a  definition  of  physicians' 
services  that  includes  certain  supplies 
and  nonphysician  services  not 
otherwise  included  in  computing  the 
volume  performance  standard  rates  of 
increase  (primarily  durable  medical 
equipment  (DME)  and  ambulance 
services).  We  included  data  for  these 
services  because  we  were  required  to 
base  the  estimate  on  data  contained  in 
the  Trustees'  Report,  and  it  was  not 
feasible  to  recompute  the  data  from  the 
5-year  period  to  exclude  these  supplies 
and  nonphysician  services.  We  believe 
the  inclusion  of  these  nonphysician 
supplies  and  services  in  this  component 
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has  a  minimal  effect  on  the  estimate 
because  the  component  measures  rates 
of  change.  Since  DME  and  ambulance 
services  constitute  only  about  10 
percent  of  the  total  charges  used  in  the 
Trustees'  Report,  the  rate  of  change  for 
these  nonphysician  services  and 
supplies  would  have  to  be  significantly 
different  from  the  rate  of  change  for 
physicians'  services  to  have  any 
measurable  impact  on  this  VI  increase 
factor.  The  volume  increases  for  services 
performed  in  independent  laboratories 
were  included  in  the  calculation  of  the 
physician  increases.  (Factor  3  is  the 
only  component  of  the  volume 
performance  standard  rate  of  increase 
that  was  estimated  using  data  that 
included  nonphysician  ser\ices  and 
supplies.)  The  5-year  average  rate  of 
increase  in  VI  of  physicians'  sen-ices 
equals  4.4  percent  for  surgical  ser\ices. 
primary  care  services,  other  nonsurgical 
services,  and  the  average  of  all 
physicians'  services. 

Factor  4 — Percentage  Increase  in 
Expenditures  for  Physicians'  Services 
Resulting  from  Changes  in  Law  or 
Regulations  in  FY  1995  Compared  with 
FY  1994 

Legislative  changes  enacted  in  OBRA 
'93  and  changes  in  the  regulations 
required  by  this  law.  implementation  of 
the  physician  fee  schedule  (including 
refinements  made  in  the  RVUs  for  1994 
and  1995),  and  adjustments  in  the 
physician  fee  schedule  updates  will 
have  an  impact  on  the  volume 
performance  standard  rates  of  increase 
for  FY  1995. 

The  net  effect  of  implementing  the 
physician  fee  schedule  after  making  the 
R\'U  refinements  for  1994  and  1995  will 
increase  pa\-ment  rates  and,  therefore, 
the  volume  performance  standard  for 
primar\-  care  services.  Similarlv,  the  net 
effect  of  refining  the  RVX's  and' 
implementing  the  new  fee  schedule  will 
reduce  payment  rates  for  most  surgical 
senices  and  niany  nonsurgical  services 
other  than  primar\-  care,  thus,  lowering 
the  volume  performance  standard  rates 
of  increase  for  these  ser\ices. 
Implementing  the  fee  schedule  will 
have  no  effect  on  the  volume 
performance  standard  rates  of  increase 
for  all  physicians'  ser\ices  because  the 
net  effect  of  increases  in  pa\-ment  for 
certain  ser\  ices  and  decreases  in 
payment  for  other  services  will  have  a 
budget-neutral  effect  on  payment  for  all 
physicians'  sen  ices  throughout  the 
transition  to  the  physician  fee  schedule. 
That  is.  payment  rates  are.  in  effect, 
being  determined  so  that  outlays  for 
physicians'  ser\ices  under  the  phvsician 
fee  schedule  equal  the  outlavs  that 
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would  have  occurred  had  the  reasonable 
charge  payment  system  been  continued. 
The  net  adjustments  to  the  physician 
fee  schedule  updates  will  have  the  effect 
of  increasing  the  volume  performance 
standard  rates  for  surgical,  primary  care, 
and  other  nonsurgical  services. 
Nonsurgical  services  other  than  primarv 
care  will  also  be  affected  by  a  pav-ment 
freeze  and  a  lower  payment  limit  for 
clinical  laboratory  ser\  ices.  OBRA  '93 
also  included  a  provision  to  lower 
payment  for  practice  expenses  for 
certain  ser\ ices  paid  under  the 
physician  fee  schedule,  which  will  have 
the  effect  of  lowering  the  M\TS  for  both 
surgical  and  nonsiu^cal  services.  An 
OBRA  '93  provision  that  limits  pavinent 
for  the  anesthesia  care  team  will  also 
have  the  effea  of  reducing  the  MVTS  for 
surgical  services.  After  taking  into 
account  all  of  these  provisions,  this 
factor  equals  5.3  percent  for  surgical 
services.  9.5  percent  for  primary  care 
services.  0.7  percent  for  other 
nonsurgical  services,  and  a  weighted 
average  of  3.5  percent  for  all  phvsicians' 
services. 

V.  Other  Required  Information 

A.  InapplicabUit\-  of30-Dav  Delav  in 
Effective  Date 

We  usually  provide  a  delav  of  30  davs 
in  the  effective  date  for  final  Federal 
Register  documents.  In  this  case, 
however,  the  volume  performance 
standard  rates  of  increase  are  required 
by  law  to  be  published  in  the  last  15 
days  of  October  1994  and  are  effective 
on  October  1. 1994.  Thus,  the  Congress 
has  clearly  indicated  its  intent  that  the 
rates  of  increase  be  implemented 
v\ithout  the  usual  30-day  delay  in  the 
effective  date  and  has  foreclosed  any 
discretion  by  us  in  this  matter. 
Therefore,  the  requirement  for  a  30-dav 
delay  in  the  effective  date  does  not 
apply  to  this  notice.  With  regard  to  the 
physician  fee  schedule,  the  effective 
date  will  be  Januarv- 1,  1995.  which  is 
more  than  30  days  beyond  the 
publication  date  of  this  notice. 

B.  Collection  of  Information 
Requirements 

This  notice  does  not  impose 
information  collection  or  recordkeeping 
requirements.  Consequentlv.  it  need  not 
be  reviewed  by  the  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq). 

VI.  Regulatory  Impact  Statement 

A.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  .\ct 


(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  notice  will 
not  have  a  significant  economic  impact 
on  a  substandal  number  of  small 
entities.  For  purposes  of  the  RFA,  States 
and  individuals  are  not  entities,  but  we 
consider  all  physicians  to  be  small 
entities. 

We  are  not  preparing  a  regulatory 
flexibility  analysis  since  we  have 
determined,  and  the  Secretary  certifies, 
that  this  notice  will  not  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  notice 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  MetropoHtan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  are  not  preparing  a  rural  impart 
analysis  since  we  have  determined,  and 
the  Secretary  certifies,  that  this  notice 
will  not  have  a  significant  impart  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  final  notice 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

B  Effects  of  the  Proposal  for  Physician 
Volume  Performance  Standard  Rates  of 
Increase  (Inclusion  of  Outpatient 
Clinical  Diagnostic  Laboratory  Sen-ices 
in  the  \f\'PS  Category  of  .Son'surgical 
Senices) 

The  inclusion  of  clinical  diagnostic 
laboratorv-  services  in  the  MVTS 
categorv-  of  nonsurgical  services 
beginning  in  FY  1996  is  estimated  to 
result  in  savings  of  $25  million  in  FY 
1998  and  575  million  in  FY  1999.  These 
savings  result  from  our  current 
projections  that  growth  in  the  volume 
and  intensity  of  these  services  will 
exceed  the  overall  growth  in  the  volume 
and  intensity  of  the  other  services  in 
this  categorv-  However,  $37  milfion  of 
these  savings  will  be  used  to  offset  the 
FY  1996  through  FY  1999  estimated 
costs  of  two  Medicare  physician  fee 
schedule  changes:  separate  pav-ment  for 
care  plan  oversight  of  certain  home 
health  agency  and  hospice  services  ($15 
milHon)  and  the  inclusion  of  the  end- 
stage  renal  disease  monthly  capitation 
payment  in  the  fee  schedule  ($22 
milhon).  Both  of  these  changes  are 
described  in  the  physician  fee  schedule 
final  rule  (BPD-789-FC).  published 
elsewhere  in  this  Federal  Register  issue 
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(Sections  1848(d)  and  (f)  of  the  Social 
Security  Act)  (42  U.S.Q  1395w^(d)  and  (f]) 
(Catalog  of  Federal  Domestic  Assistance 
f*rogram  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Progranil 

Dated:  November  14. 1994. 
Bruce  C  Vladeck, 

Administrator.  Health  (kire  Financing 
Administration. 

Dated:  November  IB,  1994 
Donna  E.  Shalala, 

Secretary- 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Rangeiand  Research  Grants  Program 
for  Fiscal  Year  1995;  Solicitation  of 
Applications 

Notice  is  hereby  given  that  under  the 
authority  in  section  1480  of  the  National 
Agricultural  Research.  Extension,  and 
Teaching  Policv  Act  of  1977.  as 
amended  (7  U.S.C.  3333).  the 
Cooperative  State  Research.  Education, 
and  Extension  Service  (CSREES)  of  the 
United  States  Department  of  Agriculture 
(USDA)  will  award  standard  grants  for 
hasic  studies  in  certain  areas  of 
rangeland  research.  (The  CSREES  was 
established  by  Pub.  L.  103-354.  the 
Federal  Crop  Insurance  Reform  and 
Department  of  Agriculture 
Reorganization  Act  of  1994.  and  the 
fum:tions  of  the  Cooperative  State 
Research  Service  were  transferred  to  the 
CSREES  by  the  Secretary  of 
Agriculture's  Memorandum  10U)-t  )  No 
more  than  S80.000  will  be  awarded  for 
the  support  of  any  one  project, 
regardless  of  the  amount  requested  The 
total  amount  of  funds  available  for 
grants  under  the  Rangeland  Research 
Grants  Program  dunng  fiscal  year  1-19t 
is  5451,535. 

Under  this  program,  subject  to  the 
availability  of  funds,  the  Secretary  may 
award  grants  to  land-grant  colleges  and 
universities.  State  agricultural 
experiment  stations,  and  to  colleges, 
universities,  and  Federal  laboratories 
having  a  demonstrable  capacity  in 
rangeland  research,  as  determined  by 
the  Secretary.  Except  in  the  case  of 
Federal  laboratories,  each  grant 
recipient  shall  match  the  Federal  funds 
expended  on  a  research  project  based  on 
a  formula  of  50  percent  Federal  and  50 
percent  non-Federal  funding.  Proposals 
received  from  scientists  at  non-United 
States  organizations  or  institutions  will 
not  be  considered  for  support.  In 
addition,  in  the  case  of  any  equipment 
or  prod.uct  that  may  be  authorized  to  be 
pun.hased  with  funds  provided  under 
this  program,  entities  receiving  such 
funds  an  encouraged  to  use  such  fund^ 
to  purchase  only  American-made 
equipment  or  products. 

.Applicable  Regulations 

This  program  is  subject  to  the 
provisions  found  in  7  CFR  part  3401.  as 
amended  (58  FR  2185;i,  April  23.  1991). 
which  sets  forth  procedures  to  be 
followed  when  submitting  grant 
proposals,  rules  governing  the 
»  .  a  Illation  of  proposals,  processes 
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elating  to  the  post-award 

of  grant  projects, 
action  1473  of  the  National 
Research,  Extension,  and 
icv  Act  of  1977,  as 
U  S.C.  3319).  funds  made 
er  this  program  to 
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shall  not  be  subject  to 
■  indirect  costs  or  for  tuition 
sts.  Since  these  costs  are 
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With  the  National 
Policy  Act  (NEPA) 

led  in  7  CFR  Part  3407  (the 

r«  julations  implementing  the 

Notional  ^vironmental  Policv  Act  of 


1969).  environmental  data  for  any 
proposed  project  is  to  be  provided  to 
CSREFS  sorthat  CSREES  may  determine 
whether  any  further  action  is  needed. 
The  applicant  shall  review  the  following 
categorical  exclusions  and  determine  if 
the  proposed  project  may  fall  within 
one  of  the  categories. 

ill  Dtpartnrent  of  Agriculture 
Categorical  Exclusions  (7  CFB  lb  j: 

(i)  Policy  development,  planning  and 
inftplementation  which  are  related  to 
routine  activities  such  as  personnel 
organizational  changes,  or  similar 
administrative  f.^nctions: 

(ii)  Activities  which  deal  solely  w  ith 
the  funding  of  programs,  such  as 
program  budget  proposals, 
disbursements,  and  transfer  or 
reprogramming  of  funds; 

(iii)  Inventories,  research  activities, 
and  studies,  such  as  resource 
inventories  and  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity: 

(iv)  Educational  and  informationai 
programs  and  activities; 

(v)  Civil  and  criminal  law- 
enforcement  and  investigative  activities. 

(vi)  Activities  which  are  advisory  and 
consultative  to  other  agencies  and 
public  and  private  entities:  and 

(vii)  Activities  related  to  trade 
.representation  and  market  development 
activities  abroad. 

(21  CSREES  Cntegnncal  Exclusions  i  7 
CFB  3407  6(all2IJ 

Pased  on  previous  experience,  the 
following  categories  of  CSREES  actions 
are  excluded  because  they  have  been 
found  to  have  limited  scope  and 
intensity  and  to  have  no  significant 
individual  or  cumulative  impacts  on  the 
quality  of  the  huinan  environment: 

(i)  The  following  categories  of 
research  programs  or  projects  of  limited 
size  and  magnitude  or  with  only  short- 
term  effects  on  the  environment: 

(A)  Research  conducted  within  aijy 
laboratory,  greenhouse,  or  other 
contained  facility  where  research 
practices  and  safeguards  prevent 
environmental  impacts: 

(B)  Surveys,  inventories,  and  similar 
studies  that  have  limited  context  and 
minimal  intensity  in  terms  of  changes  in 
the  environment;  and 

(C)  Testing  outside  of  the  laboratory, 
such  as  in  small  isolated  field  plots, 
which  involves  the  routine  use  of 
familiar  chemicals  or  biological 
materials. 

(ii)  Routine  renovation,  rehabilitation, 
er  revitalization  of  physical  facilities, 
including  the  acquisition  and 
installation  of  equipment,  where  such 
activity  is  limited  in  scope  and 
intensitv 
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In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA.  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessarv;  therefore.  Form 
CSRS-1234,  "NEPA  Exclusions  form" 
(copy  enclosed),  must  be  included  in 
the  proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  a  categorical 
exclusion  and  the  reasons  therefor  If'! 
is  the  applicant's  opinion  that  the 
proposed  project  falls  within  the 
categorical  exclusions,  the  specific 
exclusion  must  be  identified.  The 
information  submitted  shall  be 
identified  in  the  Table  of  Contents  as 
NEPA  Considerations  "  and  Form 
CSRS-1234  and  supporting 
documentation  shall  be  placed  after  the 
Form  CSRS-661.  'Application  for 
Funding,"  in  the  proposal. 

Even  though  a  project  mav  fall  within 
the  categorical  exclusions,  CSREES  may 
determine  that  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  a  proposed 
project  if  substantial  controversy  on 
environmental  grounds  exist  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  that  mav 
cause  such  activity  to  have  a  signific-ant 
environmental  effect. 

How  To  Obtain  Application  Materials 

Copies  of  this  sohcitation,  the 
Application  Kit,  and  the  Administrative 
Provisions  for  this  program  (7  CFR  Part 
3401)  may  be  obtained  by  writing  to  the 
address  or  calling  the  telephone  number 
which  follows:  Proposal  Services 
Branch:  Awards  Management  Division, 
Cooperative  State  Research.  Education, 
and  Extension  Service:  U.S.  Department 
of  Agriculture:  Room  303.  Aerospace 
Center;  Ag  Box  2245;  Washington,  DC 
20250-2245:  Telephone:  (202)  401- 
5048. 

These  materials  may  also  be  requested 
via  Internet  by  sending  a  message  with 
your  name,  mailing  address  (not  e-maiii 
and  phone  number,  to 
psb@morrill.esusda.gov  which  states 
that  you  want  a  copy  of  the  application 


materials  for  the  Fiscal  Vear  199t 
Rangeland  Research  Grants  Program 
The  materials  will  then  be  mailed  to  you 
(not  e-mailed)  as  quickly  as  possible 

What  to  Submit 

An  original  and  nine  copies  of  each 
proposal  must  be  submitted.  This 
number  of  copies  is  necessary  to  permit 
thorough,  objective  merit  evaluation  of 
all  proposals  received  before  fundinsj 
decisions  are  made. 

Every  effort  should  be  made  to  ensure 
that  the  proposal  contains  all  pertinent  ' 
information  when  submitted.  Prior  to 
mailing,  compare  your  proposal  with 
the  guidelines  contained  in  the 
Administrative  Provisions  which  govern 
the  Rangeland  Research  Grants  Program, 
7  CFR  Part  3401.  Proposals  submitted  b\ 
organizations  other  than  Federal 
laboratories  shall  state  that  the  50' 
percent  non-Federal  funding 
requirement  will  be  met. 

Each  copy  of  each  proposal  must 
include  a  Form  CSRS-661.  ■Application 
for  Funding."  Applicants  should  note 
that  one  copy  of  this  form,  preferably 
the  original,  must  contain  pen-and-ink 
signatures  of  the  principal 
investigator(s)  and  the  authorized 
organizational  representative.  (Form 
CSRS-661  and  the  other  required  forms 
and  certifications  are  contained  in  the 
Application  Kit). 

Grant  proposals  shall  be  hmited  to  10 
pages  (single-spaced  and  typed  on  one 
side  of  the  page  only),  exclusive  of 
required  forms,  bibliography  and  vitae 
of  the  principal  investigator(s).  senior 
associate(s).  and  other  professional 
personnel. 

All  copies  of  each  proposal  shall  bt- 
mailed  in  one  package.  Please  m.ake  sure 
that  each  copy  of  each  proposal  is 
stapled  securelv  in  the  upper  left-hand 
comer.  DO  NOT  BINT). 

One  copy  of  each  proposal  not 
selected  for  funding  will  be  retained  for 
a  period  of  one  year.  The  remaining 
copies  will  be  destroved 


Where  and  When  To  Submit 
Applications  for  Funding 

To  be  considered  for  funding  daring 
Fi.scal  Year  1995.  proposals  must  be 
submitted  by  Febraary  28.  1995. 

Proposals  submitted  through  the 
regular  mail  must  be  postmarked  by 
February  28.  1995.  and  should  be  sent 
to  the  following  address:  Proposal 
Services  Branch:  Awards  Management 
Division.  Cooperative  State  Resea.xh. 
Education,  and  Extension  Serv  ice:  US 
Department  of  Agriculture:  Room  303 
Aerospace  Center;  Ag  Box  2245; 
Washington,  D.C.  20250-2245  The 
telephone  number  is:  (202)  401-5048 

Hand-delivered  proposals  must  be 
submitted  to  an  express  mail  or  .i 
courier  service,  or  brought  to  the 
following  address  by  February  28,  1<495 
Proposal  Services  Branch:  Awards 
Management  Division,  Cooperative  State 
Research,  Education,  and  Extension 
Service:  U.S.  Department  of  Agriculture 
Room  303,  Aerospace  Center:  901  D 
Street.  S.W  .  Washington,  DC.  20024 
The  telephone  number  is:  (2021  401- 
5048. 

Supplementary-  Information 

The  Rangeland  Research  Grants 
Progra.Ti  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No 
10  200.  For  reasons  set  forth  in  the  Final 
Rule-related  Notice  to  7  CFR  Part  3015 
subpart  V  (48  FR  29115.  June  24.  1983), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)),  the  collection  at 
information  requirements  contained  in 
this  notice  have  been  approved  under 
OMB  Document  Nos.  0524-0022  and 
0524-0033 

Df.ne  at  Washington.  D C  ,  ihis  ind  dav  of 
Decembt  r  1994 

William  D.  Carlson. 

Acting  Administrator.  Conf/eratne  Srofe    . 
Re^arch.  Education,  and  Extension  Senice 
IFR  Doc  94-.30t22  Filod  12-7-94.  8:45  am, 
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Part  V 


Securities  and 
Exchange 


17  CFR  Parts  200  and  240 
Transfer  Agents  Operating  Direct 
Registration  System,  Assumption  or 
Termination  of  Transfer  Agents  Services 
and  Transfer  Agents  Rules;  Rule  and 
Proposed  Rules    • 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Raton*  No.  34-35038;  Fito  No.  S7-34-04] 

Transfer  Agents  Operating  Direct 
Registration  System 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Concept  release. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  soliciting  comment  on 
the  policy  implications  of.  and  the 
regulatory  issues  raised  by,  a  transfer 
agent  operated  book-entry  registration 
system  (hereinafter  referred  to  as  the 
"direct  registration  system"  or  "DRS"). 
Investors  who  choose  to  participate  in  a 
direct  registration  system  could  have 
their  securities  registered  in  book-entry 
form  directly  on  the  books  of  the  issuer 
and  could  receive  a  statement  of 
ownership  in  lieu  of  a  securities 
certificate.  The  direct  registration 
system  would  extend  book-entry 
registration  to  corporate  equity  and  debt 
securityholders;  book-entry  registration 
is  currently  oflered  to  dividend 
reinvestment  plans  and  shares  of 
registered  investment  companies.  This 
system  is  being  considered  by  issuers 
and  transfer  agents  in  preparation  for 
faster  trade  settlements  which  will  be 
required  on  Jime  7, 1995. 
DATES:  Comments  should  be  submitted 
on  or  before  February  6, 1995. 
ADDRESSES:  hiterested  persons  should 
submit  three  copies  of  their  written 
data,  views,  and  opinions  to  lonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  l^V.,  Mail 
Stop  &-9,  Washington  DC  20549. 
Comment  letters  should  refer  to  File  No. 
S7-34-94.  All  comment  letters  will  be 
available  for  public  inspection  and 
copying  at  the  Commission's  PubHc 
Reference  Room,  450  Fifth  St.,  NW., 
Washington  DC  20549. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Ester  Saverson,  Jr.,  Senior  Counsel,  or 
Michele  J.  Bianco,  Attorney,  at  202/942- 
4187,  Office  of  Market  Supervision, 
Mail  Stop  5-1,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  In  October 
1993,  the  Commission  adopted  Rule 
15c6-l  under  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act")  which, 
effective  June  7, 1995,  will  shorten  the 
standard  timeframe  for  settling 
securities  transactions  from  five  to  three 
business  days.  The  shorter  settlement 
period  will,  among  other  things,  reduce 
the  potential  for  systemic  risk,  promote 


efficient  end  liquid  markets,  and  foster 
investor  confidence  in  the  U.S. 
securitie  i  markets.  The  Commission 
took  this  step  recognizing  that  the 
impleme  itation  of  faster  settlement  of 
securitie  i  transactions  would  require 
consider  ible  effort,  including  other 
changes  n  the  clearance  and  settlement 
process.  Moreover,  the  Commission 
recognized  that  these  changes  would 
have  wic^r  implications  for  investors, 
securities  markets,  and  Bnancial 
intermediaries.^  Even  before  the 
Commission  proposed  to  require  faster 
settlement  of  securities  transactions, 
commenters  overwhelmingly  expressed 
concern  that  changes  in  the  settlement 
cycle  shi  uld  not  also  result  in 
mandatory  elimination  of  the  stock 
certificate.^  In  response  to  these 
concern^  the  Commission  noted  in  the 
release  proposing  Rule  15c6-l  that  "the 
proposed  rule  should  not  affect  the 
ability  o\  individual  investors  to  obtain 
a  physical  certihcate.  Individual 
investors  who  desire  to  maintain  record 
ownership  in  certificate  form  still  will 
be  able  to  do  so."^ 

Sparked  by  investor  trends  away  from 
requesting  physical  certificates.*  several 


f  See  Seoirities  Exchange  Act  Release  No.  33023 
(October  6Jl993).  58  FR  52891  (October  13. 1993) 
(hereinaftei  cited  as  "T't'3  Adopting  Release"!. 

>  See  Seoirities  Exchange  Act  Release  No.  31904 
(March  1. 1993).  5S  FR  11806. 11808.  The  stock 
ceniflcate  fvidences  that  the  owner  is  registered  on 
the  books  ()f  the  issuer  as  a  shareholder.  Because 'the 
certificate  k  a  negotiable  instrument  under  state 
conunerciai  laws,  it  allows  the  registered  owner  to 
deliver  thejbundle  of  rights  it  represents  to  a  third 
party  withaut  Hrst  having  to  change  the  registration 
on  the  boots  of  the  issuer.  Guttman.  Modem 
Securities  Transfer,  1 1.01  at  1-2  (Warren.  Ck>rham 
ft  Lamont  |987). 

State  coifunercial  laws  specify  rules  concerning 
the  transfet  of  the  rights  that  constitute  securities 
and  the  establishment  of  those  rights  against  the 
issuer  and  biher  parties.  O^icial  comment  to  §  8- 
101.  The  Aperican  Law  Institute  and  National 
Conference  of  Commissioners  of  Uniform  State 
Laws,  Unifcrm  Commercial  Code,  1990  Official 
Text  with  Comments,  Article  Eight  at  708  (West 
1991).        I 

The  Amarican  Law  Institute  and  National 
Conferenca  of  Commissioners  on  Uniform  State 
Laws  recently  approved  a  revision  to  Uniform 
Commercial  Code  ("UCC")  Article  Eight.  See 
Mooney,  ji.  Rocks,  Schwartz,  An  Introduction  to 
the  Revise^  U.C.C.  Article  8  and  Review  of  Other 
Recent  Deielopments  with  Investment  Securities,  49 
The  Business  Lawyer  1891  (August  1994). 

'Securities  Exchange  Act  Release  No.  31^04 
(February  i3. 1993),  58  FR  11806. 

*  Indiviqual  investors  can  choose  to  be  registered 
directly  oq  the  issuer's  register  or  they  can  engage 
a  bfoker-dAaler  or  bank  to  act  as  the  custodian  of 
their  invexment  portfolios.  The  use  of  a  broker- 
dealer  or  lank  as  a  custodian  typically  is  referred 
to  as  "streit  name"  registration.  See  Final  Report  of 
the  Securi^es  and  Exchange  Commission  on  The 
Pmctices  Of  Recording  the  Ownership  of  Securities 
in  the  Rec$rds  of  the  Issuer  in  Other  Than  the  Name 
of  the  Bentficial  Owner  of  Such  Securities 
(December  3, 1976);  Report  on  Improving 
Communieation  Between  Issuers  and  Beneficial 
Owners  of  Nominee  held  Securities  (June  1982). 


corporations  and  transfer  agents^  that 
maintain  their  shareholder  records  want 
to  expand  their  use  of  automated 
systems  for  recording  ownership  of 
securities  and  related  transfer 
processing.  As  described  below,  they 
would  offer  shareholders  who  opt  for 
direct  registration  the  opportunity  to 
receive  an  account  statement  instead  of 
a  negotiable  certificates,^  the 
opportunity  to  obtain  a  certificate  upon 
demand,  and  the  opportunity  to  direct 
the  transfer  of  the  underlying  position  to 
a  broker-dealer  upon  request.  For  this 
system  to  be  successful,  broker-de'alers, 
transfer  agents  and  clearing  agencies 
must  cooperate  to  establish  the  systems 
and  communication  facilities  to 
facilitate  these  services. 

The  Commission  is  encouraged  by 
these  developments  and  believes  that  in 
general,  the  direct  registration  concept 
is  consistent  with  Congressional 
objectives  in  section  17A(a)(l)  of  the 
Exchange  Act.'  The  Commission  is 
soliciting  comment  on  what  steps  are 


Securities  held  in  street  name  typically  are  on 
deposit  with  a  securities  depository  where  the 
broker-dealer  or  bank  (or  its  agent)  participate. 
Securities  depositories  for  corporate  equity 
securities  include  The  Depository  Trust  Company, 
The  Depository  Trust  Company  of  Philadelphia, 
and  The  Midwest  Securities  Trust  Company  Theso 
depositories  are  limited  purpose  trust  companies, 
members  of  the  Federal  Reserve  System,  and 
registered  clearing  agencies  under  the  Exchange 
Act.  In  addition  to  holding  securities  for  their 
members  (accepting  deposits  and  processing 
withdrawals),  depositorirs  provide  book-entry 
delivery  and  dividend  and  interest  collection  and 
payment  services.  In  1992,  the  ratio  of  book-entry 
deliveries  to  certificate  withdrawals  was  12.9:1, 
almost  six  times  greater  than  the  1982  ratio  (2.3:1). 
See  U.S.  Securities  and  Exchange  Commission, 
1993  Annual  Report  (1994)  at  125. 

'Transfer  agents  are  an  integral  component  of  the 
clearance  and  settlement  process.  There  are 
approximately  1,576  registered  transfer  agents  that 
maintain,  on  behalf  of  the  issuers  of  securities,  the 
official  register  of  stockholders  or  bondholders. 
Transfer  agents  issue  negotiable  certiflcates 
evidencing  security  ownership,  communicate  on 
behalf  of  issuers  with  securityholders,  and  record 
changes  in  security  ownership  as  a  result  of 
securities  transactions. 

■The  use  of  account  statements  instead  of 
negotiable  instruments  is  commonplace  for 
investment  products,  such  as  securities  issued  by 
open-ended  investment  companies,  and  is 
mandatory  for  investors  who  own  U.S.  Treasiirv- 
bills,  bonds,  and  notes.  Many  ofien-end  investment 
companies  deal  directly  with  investors.  They  or 
their  transfer  agents  maintain  automated  ownership 
records  and  issue  periodic  statements  to  the  owners 
indicated  on  those  records.  Most  of  these 
companies  also  have  broker-dealers  and  other 
financial  intermediaries  as  registered  owners  who 
act  as  nominees  for  their  customers.  Under  this 
arrangement,  the  ultimate  investor  receives  a 
statement  reflecting  his  or  her  portfolio  from  the 
nominee.  The  U.S.  Department  of  the  Treasury  no 
longer  issues  negotiable  certificates  evidencing 
ownership  of  negotiatiable  bonds,  bills,  and  notes. 
Instead,  individual  investors  seeking  direct 
registration  can  open  accounts  under  the  "Treasury 
Direct"  program.  See  Department  of  the  Treasi!r\ 
Direct  Program,  31  CFR  357 

'See  15  use 78q-l (a)(1) 


_A I .*? J .»__ 
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necessary  to  further  such  initiatives, 
including  whether  it  would  be 
appropriate  to  estabish  tumaroimd, 
audit,  or  other  standards  to  foster 
investor  confidence  in  the  safety  and 
efficiency  of  resulting  systems. 

I.  The  Direct  Registration  Concept 

A.  Historical  Background 

Over  the  past  ten  years,  regulators, 
representatives  of  private  industry,  and 
the  transfer  agent  community  have 
worked  together  to  explore  alternatives 
to  maintaining  ownership  interest  in 
securities  without  reliance  on  negotiable 
securities  certificates.  For  example,  on 
February  25  and  26  and  March  8, 1985. 
the  Division  of  Market  Regulation 
("Division")  held  "Securities 
Immobilization  Workshops"  to  discuss 
the  use  of  central  depositories  to 
immobilize  securities  certificates  and 
the  develojpment  of  book-entry  systems 
to  register  securities  ownership. 
Workshop  participants  were  of  the  view 
that  an  alternative  to  street  name 
registration  was  needed  to  allow  direct 
registration  evidenced  by  a  negotiable 
securities  certificate."  Among  other 
things,  workshop  participants 
recognized  the  desirability  of  issuing 
uncertificated  securities  through  issuer 
or  transfer  agent  operated  book-entry 
systems. 

On  November  27, 1990,  the 
Commission  held  a  Roundtable  on 
Clearance  and  Settlement  to  discuss  the 
implementation  of,  and  the  status 
reports  of,  the  recommendations  of  the 
Group  of  Thirty  U.S.  Working 
Committee  regarding  clearance  and 
settlement.9  Participants  at  the 


"Progress  and  Prospects:  Depository 
Immobilization  of  Securities  and  Use  of  Book-Entry 
Systems.  Draft  Staff  Report.  Division  of  Market 
Regulation.  U.S.  Securities  and  Exchange 
Commission  (June  14. 1985)  (hereinafter  cited  as 
"Immobilization  Report"). 

» In  March  1989,  the  Group  of  Thirty  released  a 
report  which  offered  nine  recommendations  for 
reducing  risk  and  improving  efficiency  in  the 
clearance  and  settlement  systems  in  the  world's 
corporate  securities  markets.  Clearance  and 
Settlement  Systems  in  the  World's  Securities 
Markets,  Group  of  Thirty  New  York  and  London 
(1989).  Those  recommendations  are  described  in  an 
appendix  to  the  T+3  Adopting  Release.  Supra  note 
1.  at  Appendix  2  at  n.6.  58  FR  52905  n.6. 
Subsequently.  U.S.  Steering  and  Working 
Committees  were  fcnmed  to  study  the  existing 
systems  in  the  United  States  and  to  recommend 
appropriate  changes  based  upon  the  Group  of 
Thirty's  nine  recommendations.  In  November  1990. 
the  U.S.  Working  Conunittee.  Group  of  Thirty. 
Clearance  and  Settlement  f^ject  issued  a  report. 
entitled  Implementing  The  Group  of  Thirty 
Recommendations  in  the  United  States.  In  that 
report,  the  U.S.  Working  Group  concluded  that  the 
U.S.  corporate  clearance  and  settlement  systems 
were  not  in  compliance  with  two  of  the 
recommendations,  moving  to  a  three  business  day 
settlement  period  and  adopting  a  same-day  funds 
oaymeht  system,  and  that  these  two 


Roundtable  discussed,  among  other 
things,  ways  in  which  investors  could 
obtain  the  benefits  of  direct  registration 
without  the  issuance  of  securities 
certificates  and  without  street  name 
registration.  Participants  noted  that  the 
pressure  to  have  securities  available  for 
settlement  in  a  three-days  after  trade 
date  ("T+3")  environment  will  increase 
the  need  for  immobilizing  securities 
certificates  and  the  use  of  book-entry 
transfer  at  the  retail  level.  Thus, 
participants  recognized  the  value  of 
developing  a  transfer  agent  operated 
book-entry  registration  system  as  an 
alternative  to  street  name  registration. 

In  August  1991,  the  U.S.  Working 
Committee,  Group  of  Thirty  Clearance 
and  Settlement  Project,  issued  a  report 
which,  among  other  things,  identified 
the  DRS  as  an  alternative  to  owning 
certificated  securities.'"  The  report  was 
promulgated  by  a  Subcommittee  of  the 
U.S.  Working  Committee  of  the  Group  of 
Thirty,  the  T+3  Direct  Registration 
Subcommittee,  co-chaired  by 
representatives  of  the  Securities 
Transfer  Association  ("STA")  and  the 
American  Society  of  Corporate 
Secretaries  ("ASCS").  This 
subcommittee  viewed  the  DRS  as 
offering  investors  an  additional  choice 
of  security  ownership  in  the  form  of  an 
account  statement,  in  which  the 
securities  would  be  registered  in  the 
name  of  the  investor  and  maintained  on 
the  books  of  the  issuer  in  a  book -entry 
format.  1' 

Although  the  U.S.  Working 
Committee  of  the  Group  of  thirty  views 
DRS  as  an  alternative  form  of  securities 
ownership,  it  decided  that  elimination 
of  certificates  was  not  necessary  at  that 
time  to  achieve  a  shorter  settlement 
cycle,  and  thus  did  not  endorse  the  DRS 
or  any  specific  book-entry  system.  The 
U.S.  Working  Committee,  however, 
encouraged  the  securities  transfer  agent 
community  to  continue  its  work  on 


recommendations  should  be  implemented  in  the 
U.S. 

^"Providing  Alternatives  to  Certificates  For  the 
Retail  In\-estor.  U.S.  Working  Conunittee,  Group  of 
Thirty  ..Clearance  and  Settlement  Project  (August 
1991). 

"As  described  in  the  subcommittee  report,  the 
DRS  would  allow  individual  investors  to  hold 
securities  in  electronic  form,  without  putting  those 
securities  in  street  name  at  a  financial  intermediary, 
by  providing  those  investors  who  choose  to  be 
registered  on  the  books  of  the  issuer  with  an 
optional  custody  arrangement  with  the  transfer 
agent.  Under  DRS.  if  a  security  is  registered  on  the 
books  of  the  issuer,  the  investor  would  receive  a 
statement  reflecting  his  or  her  ownership  interest. 
An  investor  would  retain  the  option  of  selling 
securities  through  the  broker  of  his  or  her  choice 
by  natif}'ing  the  transfer  agent  to  move  the 
securities  from  the  books  of  the  issuer  to  the  books 
of  a  broker-dealer.  Certificates  also  would  be 
available  on  request. 


developing  a  book-entry  registration 
system. 

In  1992,  the  STA,  the  Corporate 
Transfer  Agents  Association  ("CTAA"). 
and  the  Securities  Industry  Committee 
of  ASCS  formed  the  Investor 
Registration  Option  Implementation 
Committee  ("IRO/IC")  to  develop  an 
issuer/transfer  agent  operated  book- 
entry  registration  system.  The  IRO/IC 
developed  the  concept  of  a  book-entry 
direct  registration  system  operated  by 
transfer  agents  ("DRS  Concept"), 
modeling  it  af^er  the  systems  used  in 
dividend  reinvestment  and  stock 
purchase  programs  ( "DRSPPs")"  which 
are  currently  offered  by  many  issuers  or 
their  transfer  agents.  This  concept 
would  allow  any  retail  investor  who 
wants  his  or  her  securities  to  be 
registered  directly  on  the  books  of  the 
issuer,  but  does  not  necessarily  want  to 
receive  a  certificate,  to  register  those 
securities  in  book-entry  form  directly  on 
the  books  of  the  issuer. 

B.  The  DRS  Concept  and  Cross-Industry 
Consensus 

After  a  series  of  discussions,  the  IRO/ 
IC  and  the  Securities  Industry 
Association  ("SLA")  agreed  in  1994  to 
the  basis  structure  of  the  DRS 
Concept."  Agreement  among  transfer 
agents,  corporations,  broker-dealers,  and 
banks  regarding  the  basic  structure  and 
operational  flows  is  critical  because  its 
implementation  and  operation  must  be 
efficient,  safe,  and  largely  transparent  to 
investors.  At  the  same  time,  issuers  and 
transfer  agents  would  be  free  to  decide 
for  themselves  whether  they  wanted  to 
offer  investors  the  services  that 
comprise  DRS. 

The  agreement  between  the  IRO/IC 
and  the  SLA  calls  for  the  formation  of  a 
joint  advisory  committee  to  work  with 


'-DRSPPs  are  programs  offered  by  corporations 
or  closed-end  investment  companies  that  allow 
participants  to  purchase  additional  shares  of 
common  slock  by  reinvesting  their  cash  dividends 
and.  in  many  cases,  by  making  optional  cash 
pavments.  Certain  DRSPPs  permit  dividends  on 
preferred  stock  and  interest  earned  on  debt 
securities  lo  be  reinvested  in  shares  of  common 
stock.  The  earliest  DRSPPs  were  dividend 
reinvestment  plans  ("DRIPS")  in  which 
participation  was  limited  to  issuers'  shareholders 
and  employees  and  through  which  additional 
shares  could  be  purchased  only  with  reinvested 
dividends.  Since  the  first  DRIPS  were  introduced  in 
the  last  1960s,  the  greate.M  changes  have  been  in  the 
method  by  which  participants  can  accumulate 
shares  (i.e.,  optional  cash  payments),  and  the  types 
of  persons  that  are  permitted  to  participate  (e.g.. 
non-shareholders  of  the  corporation). 

"Letter  from  Raymond  J.  Riley.  Co-Chair.  IRO/IC 
and  James  ].  Voipe.  Director.  IRO/IC  (February  16. 
1994).  to  Jonathan  Kalbnan.  Associate  Director. 
Division  of  Market  Regulation.  Commission:  Letter 
from  George  McNamee.  Chairman  of  Clearance  and 
Settlement  Committee,  and  John  Sanders.  Chairman 
of  Operations  Committee.  Sl,\  lo  Al  DeMaio.  el  ai 
(October  18.  1994). 


Federal  Register  /  Vol.  59.  No.  235  /  Thursday.  December  8.  1994  /  Proposed  Rules  63655 


the  registered  securities  depositories  to 
develop  an  electronic  communication 
system  between  transfer  agents  and 
depositories.**  This  prop(»ed  system 
will  allow  a  brokerHlealer  to  deliver 
electronically  to  a  transfer  agent  a 
cust<»ner's  request  that  the  securities  be 
registered  on  the  books  of  the  issuer  in 
book-entry  form.  The  proposed 
electronic  system  also  will  allow  the 
iransfer  agent  to  send  an  electronic 
acknowledgment  to  the  broker-dealer 
(hat  the  securities  have  been  registered 
in  the  customer's  name  on  the  books  of 
the  issuer  in  bopk-entry  form. 

Under  the  DRS  Concept,  assuming  the 
issuer  and  transfer  agent  elect  to  offer 
DRS  services,  an  investor  may  instruct 
the  broker-dealer  at  the  time  of  purchase 
to  register  the  securities  directly  on  the 
books  of  the  issuer,  to  leave  the 
securities  with  his  broker  in  street 
name,  or  to  request  a  certificate.*'  If  an 
investor  does  not  choose  an  option,  the 
securities  will  be  registered  on  the 
books  of  the  issuer  in  book-entry  form 
as  the  default  form  of  registration. 


''•The  IRO/IC  and  ihe.SIA  agreed  to  the  lotlowing 
>iji  points: 

1.  CBStoRicfs  wili  be  able  directly  or  through  their 
broker-dealerK  lo  requMt  a  certiGcale  electronically 
or  otherwise  at  the  time  of  initial  purchase. 

2.  Electronic  acknowledgment  that  the  securities 
have  been  regislered  in  book -entry  form  will  be 
provided  to  the  broker-dealer  with  a  written  rerord 
of  ownership  forwarded  to  the  custonr.er.  Electronic 
communications  between  the  i&suer/lransfer  agent 
and  the  depositories  intisl  be  standardized. 

3.  Investor  direct  movement  of  seoirities  will  be  - 
provided  in  electronic  form  from  the  books  of  the 

•  iMuer  to  the  books  ol  the  invesioi's  broker-dealer 
(which  may  not  be  the  same  broker-dealer  that 
inilialh'  purchased  the  shares  on  beh.-ilf  of  tha 
fustomer).  ^ 

4.  Transfer  agents  will  not  use  the  sh.'<rehotder  list 
of  one  i«»uer  to  solicit  those  shareholders  lo  buy 
shares  of  other  i.v%uers  for  which  they  art  as  trar.j.fer 
agent. 

5.  The  WO/fC  ar.d  the  SIA  will  form  a  joint 
advi.son.  group  to  work  with  the  depositories  to 
liiemify  and  desrgn  a  process  that  will  allow  the 
inve&tor  to  instruct  the  transfer  agent,  through  the 
broker-dealer,  lo  register  shares  on  the  books  of  the 
issuer  in  book -entry  form  or  to  request  a  certificate. 
Jf  an  investor  fails  lo  choose  an  option,  t.he  iran.sfer 
agent  will  register  the  securities  on  the  hfioks  of  the 
is.suer  in  book-«ntry  form. 

b.  The  IRO/IC  and  the  SIA  will  f->\elop 
educational  materialG  and  the  programs  to  inform 
the  brokerage  ccmmunily  and  customers  about  the 
various  forms  of  .'egistration  options,  e.g ,  direct 
registration  nidenced  by  negotiable  certificates, 
direct  registration  evidenced  by  account  slalRments, 
and  indirect  registration  through  a  broker-dealer. 

The  Commis.<;ion  invites  comment  as  to  whether 
the  terms  of  the  agreement  are  consistent  with  the 
Exchange  Act  and  whether  any  of  theoe  terms 
impose  a  burden  on  conapetition.  If  commemers 
believe  one  or  more  of  ihe-te  terms  imposes  a 
burden  on  competition,  please  describe  w.hpther 
that  burden  is  nonetheless  necessary  or  appropriate 
to  achieve  the  goals  of  the  Exchange  Act. 

"  If  the  issuer  and  transfer  agent  iklermines  to 
provide  DRS  services,  investors  could  still  choose 
between  street  name  and  direct  registration. 
Investors  who  choose  direct  regislration  would 
receive  negotiable  certincates  as  a  manor  of  ijuitse. 


Assuming  1  >RS  services  are  offered,  an 
investor  alia  may  establish  a  DRS 
account,  or  credit  additional  securities 
to  his  or  he  r  DRS  account,  by  submitting 
physical  ce  tificates  to  the  transfer 
agent.  In  aodition,  issuers  and  transfer 
agents  could  offer  an  option  to  non- 
shareholders  to  make  initial  cash 
payments  to  the  transfer  agent  thereby 
allowing  arj  investor  with  no  prior 
relationshi]  •  to  the  issuer  to  purchase 
shares  and  )articipatein  theDRS.'* 

Under  th  s  DRS  Concept  the  broker- 
dealer  wou  d  communicate  its 
customers'  registration  option  to  the 
transfer  age  it  through  an  electronic 
communicj  tion  link  (e^.,  computer  to 
computer  t  ansmissions)  established 
with  the  de  Dositories.  Once  the  transfer 
agent  regist  jrs  the  securities  on  the 
books  of  th  !  issuer,  the  transfer  agent 
would  sem  an  electronic 
acknowled;  ement  of  the  registration  to 
the  broker-iealer  through  the  depositor}' 
and  wou  Id  send  an  account  statement 
directly  to  1  ie  investor  reflecting  the 
number  of  i  ecurities  purchased.  All 
subsequent  securityholder 
i;ommunicj  tions,  including  proxy 
solicitation  t,  would  be  sent  directly  to 
the  investoi  from  the  transfer  agient.  The 
transfer  age  nt  would  vote  the  securities 
in  accordar  ce  with  the  instructions 
received  fn  m  the  DRS  participant.  DRS 
participant! ;  would  have  the  option  of 
either  recei  ang  their  cash  dividends,  or, 
if  the  issuei  offers  a  DRSPP,  reinvesting 
their  cash  c  ividends  in  the  purchase  of 
new  securil  ies.  Any  dividends  in  the 
form  of  sec  irities,  or  any  securities 
resulting  fr  im  a  stock  split  owed  to  a 
DRS  partici  >ant,  would  be  credited  to 
the  DRS  pa  ticipant's  account.  As  with 
other  DRSP  Ps  today,  no  certificates 
would  be  ij  sued  unless  the  DRS 
participant  makes  a  specific  request  for 
certificates  jy  phone,  fa(.simi!e.  or  mail. 

If.  Discussi  in 
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securities  in  book-entry 
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"■  Where  an  sstier  or  affiliate  ii  offering 
hecurilies.  con  pliance  with  the  registration 
provisions  of  t  le  Securities  Act  of  1933  ("Securities 
Act")  is  requir  id  atMent  an  exemptioo  leg.,  section 
5  of  the  Securi  im  Act  (15  U.S.C  77e  (1993)),  as  in 
compliance  wi  h  sncfa  other  requirements  as  section 
1.5(a)  of  the  E.X  hange  Act  (15  VSX:.  78o(a)  (1993)) 
and  Rule  lOb-4  under  aaction  10(b)  of  the  Exchange 
Ai  t  (17  OR  2<  0.166-6].  See  also  Leaer  m:  The 
Securities  Trci  sfer  Association.  Inc.  ([Vjceniljer 
1994)  Letter  re  First  Chicago  Jrurt  Comimay  of 
\pw  York  (Dei  ember  1994). 


evidenced  by  an  account  statement.*' 
The  Commission  beUeves  that  such  an 
alternative  is  consistent  with 
Congressional  objectives  in  section 
17A(a)(l)(C)  of  the  Exchange  Act;  »•  new 
data  processing  and  ctHnmunication 
techniques  create  the  opportunity  for 
more  efficient,  effiective,  and  safe 
procedures  for  clearance  and  settlement 
Although  the  SIA  and  the  transfer  agent 
community  have  agreed  on  the  general 
design  of  the  electronic  communication 
system,  the  Commission  understands 
that  they  have  technical  issues  to 
resolve  before  the  securities  depositories 
can  provide  the  specifications  to  build 
the  electronic  ccHnmunication  system 
that  would  allow  the  movement  of 
securities  between  transfer  agents  and 
broker-dealers. »«  The  Commission  urges 
the  SIA,  the  transfer  agent  community 
and  the  issuer  community,  in 
cooperation  with  the  depositories,  to 
design  the  electronic  communication 
system,  to  build  and  test  that  system, 
and  to  implement  the  DRS  prior  to  the 
June  7,  1995  impfementation  date  for 
T-i-3  settlement.zo 

The  Conimissioo  believes  that  the 
propo.sed  agreement  on  the  DRS  contxpt 
and  the  electronic  link  between  transfer 
agents  and  depositories  necessary  for 


"  Subject  to  an  issuer's  determination  of  whether 
to  make  certificates  available  shareholders,  the 
Commission  believes  investors  should  be  able  to 
obtain  n£t;otiable  certificates  on  request.  (Slate 
corporate  laws  generally  entitle  shareholders  lo 
obtain  ceniflcates  evidencing  their  invastracni.  See 
e.g.  8  De\.  Code  Aim.  General  Cor[Xiration  Law 
S 158  (1991):  N.Y.  Bus.  Corp.  Law  $508  (^^^Kimley 
1086)).  The  Commission  continues  lo  believe  that 
(jster  trade  settlements  should  not  require  investors 
to  forego  the  benefits  or  direct  registration  or  the 
opportunity  to  receive S  negotiable  certificate 
evidencing  their  investment.  The  Commi.viion  notes 
that  Rule  15c6-l  does  not  require  custociers  to 
leave  funds,  senirilies.  or  both  subject  to  the  broker- 
dealers'  possession  or  control.  Although  in  - 
announcing  the  adoption  of  Rule  1 5ct>-l,  the 
Commission  noted  that  broker-dealers  "could 
enco:iragc  clients  to  deposit  funds  or  securities 
*  *   *  upon  placing  an  order,  or  to  send  funds  and 
securities  that  day.'  and  although  nnancial 
manag«nent  accounts  have  gained  in  popularity  for 
various  reasons,  the  Omunission  advises  broker 
dealers  to  be  careful  not  to  represent  to  their 
customers  that  the  rule  requires  customers  to  leave 
securities  or  fimds  with  broker-dealers ^fter  trad*" 
settlement. 

••See  15  use  78<^lUKlXC). 

'■•The  SLf  stated  that  while  there  are  iu::<e!iulve<l 
technical  questions,  none  appear  instirTnnun!ai>ie. 
Letter  from  )obn  J.  Sanders,  fr..  Chairman. 
O|)eratioi«  Committee,  SIA,  and  (George  C. 
McNamee,  Chairman,  Clearance  and  Scniemeni  - 
Committee,  SIA.  to  AI  OeMaio.  The  Midwest 
Securities  Trust  Company:  Ron  Burns,  The 
Depository  Trust  Company;  and  Keith  Kessei, 
Philadelphia  Deposilorv  Trust  (Company  (October 
18,  1994). 

="The  Commission  r>otes  that  Division  stalf  today 
have  issued  correspondertce  regarding  a  proposed 
expansion  of  shareholder  senices  that  imx>rpor£l«>s 
some  of  the  DRS  features.  .See  Letter  rr:  Hist 
Cbicofto  Trust  Componv  of  Netv  Yott  (rViwrr.bei 
1904). 
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timely  and  effective  communication 
with  broker-dealers  should  enhance  the 
efficiency  of  the  clearance  and 
settlement  system.  Because  the 
Commission  is  concerned  about  the 
parties'  ability  to  implement  the  system 
promptly  and  to  follow  through  on  their 
commitments,  the  Commission  invites 
::ommenters  to  address  whether  the 
Commission  or  the  self-regulatory 
organizations  should  take  a  more  active 
role  in  facilitating  education  regarding 
the  registration  and  safekeeping 
alternatives  available  to  investors. 
Comments  are  also  requested  as  to 
whether  the  Commission  should  require 
broker-dealers  to  disclose  to  customers 
at  the  time  an  account  is  opened  that 
direct  registration  is  available  as  an 
alternative  to  street  name  registration: 
what  that  disclosure  might  include;  and 
whether  additional  periodic  disclosures 
should  be  required  after  the  account  is 
opened. 

In  addition,  the  Commission  requests 
comment  as  to  whether  transfer  agents 
tl-at  provide  the  DRS  or  other 
uncertificated  recordkeeping  functions 
should  be  subject  to  increased 
regulatory  oversight  to  minimize  any 
disruption  of  the  marketplace  and  to 
provide  greater  efficiency  to  the 
clearance  and  settlement  system.  For 
example,  is  there  a  need  for  a 
Commission  rule  to  prevent  transfer 
agents  from  using  shareholder  lists 
without  issuer  consent  for  any  purpose 
other  than  the  transfer  of  that  company's 
securities?  To  foster  the  efficient 
operation  of  the  DRS  and  to  minimize 
any  adverse  effects  on  the  secondary 
market  and  the  national  clearance  and 
settlement  system,  should  transfer 
agents  that  participate  in  the  DRS  be 
required  to  join  at  least  one  of  the 
registered  securities  depositories  for  the 
purposes  of  performing  the  DRS 
fiipctions? 

The  Commission  believes  that  safe 
and  efficient  transfer  agent  performance 


is  critical  to  efforts  by  the  securities 
industry  to  provide  alternative 
registration  options.  Transfer  agent 
operated  book-entry  systems,  including 
the  DRS,  pose  different  and  potentially 
increased  risks  to  investors.  For 
example,  increased  reliance  on  the 
records  of  transfer  agents  may  place 
additional  burdens  on  transfer  agents 
and  could  increase  the  risks  to  investors 
arising  fhjm  substandard  transfer  agent 
performance.  Accordingly,  commenters 
are  urged  to  review  the  companion 
release  issued  today,  which  invites 
comment  on  the  need  for  new  and 
revised  rules  governing  transfer  agent 
activities  in  light  of  the  proposed  DRS 
Concept,  DRSPPs,  and  custodial 
arrangements  with  registered  securities 
depositories  to  hold  securities  registered 
in  the  name  of  those  depositories  in 
book-entry  form  ( "uncertificated 
recordkeeping  functions").**  For 

"  See  Securities  Exchange  Act  Release  No.  35040 
(December  1. 1994)  (hereina/ter  referred  to  as 
"companion  release").  This  discussion  is  limited  to 
transfer  agent  regulation  and  does  not  address  the 
application  of  the  broker-dealer  registration 
provisions  of  the  Exchange  Act  to  the  DRS  or 
DRSPPs.  Some  of  the  activities  in  connection  with 
the  DRS  or  DRSPPs  may  raise  broker-dealer 
registration  issues  under  section  15(a)  of  the 
Exchange  Act. 

Section  15(a)  of  the  Exchange  Act  generally 
provides  that  a  "broker"  or  "dealer"  that  uses  the 
mails  or  any  means  of  interstate  commerce  to  effect 
transactions  in,  or  to  induce  or  attempt  to  induce 
the  purchase  or  sale  of.  any  security  must  register 
with  the  Commission,  unless  an  exemption  applies. 
Section  3(a)(4)  of  the  Exchange  Act  defines  a 
"broker"  as  any  person  (other  than  a  bank)  engaged 
in  the  business  of  effecting  transactions  in  securities 
lor  the  account  of  others.  A  "dealer"  is  defined  in 
section  3(a)(5)  of  the  Exchange  Act  as  any'person 
(other  than  a  bank)  engaged  in  the  business  of 
buying  and  selling  securities  for  its  own  account, 
whether  through  a  broker  or  otherwise. 

Broker-dealer  registration  serves  to  minimize  the 
risks  typically  associated  with  the  execution  of 
securities  orders  and  the  handling  and  custody  of 
funds  and  securities.  The  Commission's  financial 
responsibility  rules  applicable  to  registered  broker- 
dealers,  for  example,  are  designed  to  provide 
safeguards  with  respect  to  customer  funds  and 
securities  held  by  broker-dealers  by  ensuring  the 
accountability  of  those  funds  and  securities  and  by 


example,  the  companion  release  invites 
comment  on  whether  the  Commission 
should  develop  additional  processing, 
bookkeeping,  net  worth,  and  insurant* 
requirements  for  transfer  agents  that 
perform  uncertificated  recordkeeping 
functions. 

m.  Requ^  for  Comment 

The  Commission  is  interested  in 
receiving  comment  on  all  aspects  of  the 
DRS  Concept  in  addition  to  the  specific 
requests  for  comment  made  in  this 
release. 

Dated:  December  1. 1994. 

By  the  Commission. 
Mai^Saret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  94-30124  Filed  12-17-94:  8:45  am| 
BaXMG  COOE  601(M>1-r 


requiring  the  maintenance  gf  accurate  books  and 
records  and  sufficient  liquid  assets.  See.  e.g..  17 
CFR  240.1SC3-3  (p.t)hibiting  a  broker-dealer  frotn 
using  customer  funds  to  finance  its  business,  except 
as  related  to  customer  transactions):  17  CFR 
240.15C3-1  (prescribi.^g  minimum  cdpiia!  standards 
for  broker -dealers).     - 

In  general,  registered  broker-dealers  also  must 
become  merr.bers  of  the  Securities  In\-estor 
Protection  Corporation  ("SIPC").  SIPC  was 
established  by  Congress  as  a  means  to  protect 
in\-estors'  funds  and  securities  held  by  broker- 
dealers  that  undergo  liquidation.  In  addition, 
registered  broker-dealers  are  subiect  to  the  rules  of 
the  self-regulatory  organizations  ("SROs")  of  which 
they  are  required  lo  be  members  under  section 
15(bMe)  of  the  Exchange  Act.  SRO  rules,  among 
other  things,  are  designed  to  ensure  the 
maintenance  of  high  standards  of  ethical  conduct 
and  the  obsenance  of  just  and  equitable  principles 
of  trade. 

In  instances  where  an  issuer  performs  soioe  of  ttte 
functions  discussed  aboi-e  in  connection  with  its 
DRSIT.  the  staff  has  determined  that  registration  as 
a  broker-dealer  is  not  necessary  if  the  issuer  limits 
its  activities  as  described  in  Letter  re:  Securities 
Transfer  Association  (pecember  1994)  or  if  the 
issuer  delegates  such  functions  to  a  registered 
broker-dealer  or  lo  a  "bank."  as  that  term  is  defined 
in  section  3(a)(6)  of  the  Exchange  Act. 

Questions  concerning  broker-dealer  registration 
should  be  directed  to  the  Office  of  Chief  Counsel. 
Mail  Slop  7-10,  Division  of  Market  Regulation. 
Securities  and  Exchange  Commission.  Washington. 
DC  20549. 
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COMMSSION 

17  CFR  Paris  200  and  240 

[Reiaase  No.  34-35039;  Fii*  No.  S7--1-82] 
RIN  3235-AE20 

Notice  of  Assumption  or  Tennination 
of  Transfer  Agent  Services 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rulemaking. 


SUMMARY:  Securities  and  Exchange 
Commission  today  is  adopting  new  Rule 
17Ad-16  under  the  Securities  Exchange 
Act  of  1934  which  requires  a  registered 
transfer  agent  to  provide  written  notice 
to  a  registered  securities  depository 
when  terminating  or  assuming  transfer 
agent  services  on  behalf  of  an  issuer  or 
when  changing  its  name  or  address.  The 
rule  will  address  a  continuing  problem 
of  unannounced  transfer  agent  changes 
which  affects  the  prompt  transfer  of 
securities  certificates. 
EFFECTIVE  DATES:  Section  200.30- 
.3(a)(56)  is  effective  on  December  8. 
1994.  Section  240.17Ad-16  is  effective 
on  February  6,  IGS."). 
FOR  FURTHER  MFORMATKM  CONTACT: 
Ester  Saverson.  Jr..  Special  Counsel,  at 
i?02/942-4187,  Division  of  Market 
Regulation.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NAV., 
Washington,  DC  20549. 
SUPPt.EMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
("Commission")  is  adopting  new  Rule 
17Ad-16  (17  CFR  240.1 7Ad-16)  under 
the  Securities  Exchange  Act  of  1934 
(■■Act").  The  rule  requires  registered 
transfer  agents  to  notify  a  registered 
securities  depository  of  changes  in  the 
transfer  agent's  name  or  addre.ss  or  in 
the  securities  for  which  it  performs 
transfer  agent  functions. 

I.  Introduction  and  Summary 

On  January  10. 1992.  the  Commission 
j>ublished  for  comment  proposed  Rule 
17Ad-16  pursuant  to  section  17A(d)(l) 
ofthe  Act.' Section  17A(d)(l)  of  the  Act 
provides,  among  other  things,  that  no 
registered  transfer  agent  shall  engage  in 
any  activity  in  contravention  of  any 
rules  and  regulations  that  the 
Commission  may  promulgate  "as 
necessary  or  appropriate  in  the  piiblii: 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  (the  ActJ.z  Pursuant  to  that 


'  Securiliw  Exchange  Ad  Hci«it<ie  No.  30148 
I'anuan,  6.  1992).  57  FR  1 128  (hereirufter  <;ilpd  as 
••ntposing  Relea.M>). 

•  S«N:tion  17A(c)(l  > of  lh»-  Au  requires  »raii.sf»>r 
-(-•er.!*-  that  iwrform  Iraosfor  djjprpi  fumtitms  with 
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intend  to 
name  am 
the  issue  - 


grant  of  i  uthority,  the  Commission  has 
adopted  fules  that  establish  minimum 
performance  standards  for  registered 
transfer  ^ents  in  connection  with  the 
timely  a  ncellation  and  issuance  of 
securitie ;  certificates.^  Those  standards 
are  desig  ned  to  assure,  among  other 
things,  tl  at  registered  transfer  agents 
expediti<  usly  process  items  presented 
for  trans  sr.  The  standards  presuppose 
that  sect  ityholders  will  know,  based 
on  an  exj  mination  of  the  certificate  they 
present  for  cancellation,  the 
address  of  the  transfer  agent 
has  assigned  to  perform 
transfer  j  gent  functions.  As  discussed  in 
greater  d  stall  below,  that  presumption 
may  not  >e  valid  in  many  case. 

Rule  1  'Ad-16  is  designed  to  address 
a  current  and  continuing  problem  of 
transfer  <  elays  due  to  unannounced 
transfer  t  gent  changes,  including  the 
change  o  a  transfer  agent  for  a 
particula  •  issue  and  the  change  ofthe 
name  or  iddress  of  a  transfer  agent.  The 
rule  requ  res  transfer  agents  to  send  a 
notice  to  ihe  appropriate  qualified 
registere(  securities  depository  <  when 
assuming  or  terminating  transfer  agent 
serv  ines  i  n  behalf  of  an  issuer  or  when 
changing  its  name  or  address. 

The  Q  mmission  believes  that  the 
proposec  rule  will  facilitate  the  prompt 
and  accu  •ate  clearance  and  settlement  of 
.securitie!  transactions  in  shorter  time 
frames.'  Vith  less  time  for  transfer  of 
securiliei  ownership,  it  is  rjitical  that 
securitie4  certificates  be  sent  to  the 
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.  security  registered  under  section  12 
that  would  be  required  to  be  registered 
e  exemption  from  registration  prm-ided 
1  tg)(2«B)  or  (g)(2)(G)  of  that  section  to 
with  the  Conunission.  .Section  3(a)(2S) 
Tines  transfer  agent  as  any  person  who 
ihalf  ofan  issuer  of  securities  or  on 
if  as  an  i!;suer  of  securities  in  (.A) 
.  such  securities  upon  issiance:  (B) 
he  issuance  of  such  securities  with  a 
ling  unauthorized  issuance  (a 
>on!y  performed  by  a  person  called 
C)  registering  the  transfer  of  such 
*■)  exchanging  or  converting  such 
(E)  transferring  record  ownership  of 
book-keeping  entry  without  physical 
ecurilies  cerlificale.s. 
17  CFR  240.14Ad-7 
p  iropriate  qualified  registered  securities 
;■  is  defined  as  the  largest  holder  of 
al  qualified  registered  .securities 
or  such  other  qualified  regi.stered 
pository  designated  by  theCommi.S!,ion 
I  IJepository  Tru.st  Company. 
Depo-iilory  Trust  Company,  and  the 
Se  urities  Trust  Company  currently  are 
istered  securities  depositories. 

6.  1993.  the  Commission  adopted 
which  establishes  three  business  days 
ite.  rather  than  five  business  days,  as 
settlement  cycle  for  most  broker -dealer 
Securities  Exchange  Act  Release  No. 
ler  6,  1994).  58  FR  52891.  The  rule 
ctive  June  7, 1995.  Securities  Exchange 
^o.  34952  (Novi>mt)nr  9,  1994),  59  FR 


appropriate  transfer  agent  in  order  to 
avoid  unnecessary  settlement  and 
transfer  delays.  In  addititm,  sending 
stock  certificates  to  the  appropriate 
transfer  agent  greatly  reduces  the 
expense  of  transfer  of  ownership. 
Finally,  the  Commission  today  issued  a 
release  soliciting  comment  on  the 
implications  of  an  automated 
environment  for  the  direct  registration 
of  investors  with  links  to  the  secondary 
market  clearance  and  settlement  sy.stem. 
In  such  an  environment,  it  is  important 
that  changes  in  transfer  agent 
assignments  be  communicated  on  a 
timely  basi.s. 

Five  commenters  addressed  one  or 
more  aspects  of  the  proposed  rule." 
Three  commenters  favored  the  (>roposed 
rule,  all  of  whom  provided  additional 
(Mmments  on  specific  sections  ofthe 
proposed  rule.  One  commenter  offered 
suggestions  without  explicitly 
supporting  the  proposeid  rule.  One 
commenter  objected  to  the  proposed 
rule.  The  views  ofthe  commenters  are 
discussed  in  detail  below. 

The  Commission  has  modified 
proposed  Rule  1 7 Ad-16  to  address 
certain  commenter  suggestions  and 
concerns.  The  Commission  has  rejwied 
some  suggestions  offered  by 
commenters.  as  discussed  below. 
Finally,  for  the  reasons  disinissed  in  the 
Proposing  Release  and  below,  the 
Commission  is  adopting  Rule  17Ad-16 
as  revised. 

II.  Basis  and  Purpose 

Transfer  delays  cause  problems  for 
registered  securities  depositories, 
depository  participants,  and  their 
customers  in  the  form  of  increased 
delays,  costs,  and  risks.  Timely 
securities  transfier  is  neces.sary  for  the 
efficiency  of  the  national  system  for  the 
clearance  and  settlement  of  seinirities 


"  .See  Letters  from  Richard  B.  Nesson.  («D<>ral 
(itunsel  and  Senior  Vice  President,  The  Depository 
Trust  Company  ("DTC").  m  )onathan  G.  Katz. 
Secretary.  Commission  (February  12, 1992);  .Sarah 
A.  Miller.  Senior  Government  Reiation.s  Counsel, 
Trust  and  Securities.  American  Bankers  Assn  ialinn 
CABA").  to  Jonathan  G.  Katz.  Secretary, 
Commission  (February  10, 1992);  Cecelia  M. 
Widup,  President,  Corporate  Transfer  Agents 
Association,  Inc.  ("CTAA").  to  )onathan  (..  Kaiz, 
.Secretary,  Commission  (February  4, 1992);  Fred  D. 
Ellis,  Vice  President,  Mellon  Financial  Services 
("Mellon"),  to  Jonathan  G.  Katz,  Secretary, 
Commission  (June  2, 1992):  and  Donald  R.  Holli.s 
Executive  Vice  President,  First  Chicago  Corporation 
("First  Chicago"),  to  Jonathan  G.  Katz,  Secretary, 
Commission  (February  7, 1992).  These  commeril 
letters  are  available  for  inspection  and  copying  in 
the  Commission's  Public  Reference  Room.  450  Fifth 
Street,  NW.,  Washington.  DC  20549.  in  addition,  as 
required  by  Section  l7A(d)(3)(A)(i)  ofthe  Act,  the 
Commission,  at  least  fifteen  days  prior  to  issuani  e 
of  this  release,  consulted  with  the  requested  tht; 
views  ofthe  Comptroller  of  the  Currency,  the  Hoard 
of  Governors  of  the  Federal  Reserve  System,  and  iho 
Federal  Dcpo.<;it  Insurance  Corporatioa 
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transactions.'  Transfer  requests  sent  to 
the  wrong  transfer  agent  or  to  the  wrrong 
address  must  be  returned  to  the  party 
requesting  the  transfer,  who  then  must 
ascertain  the  correct  transfer  agent  or 
address.  Even  worse,  in  seme  instances 
a  transfer  request  may  not  be  returned 
to  the  requesting  party,  resulting  in  the 
loss  of  securities  certificates.  The  rule  is 
designed  to  reduce  the  number  of 
misdirected  transfer  requests  and  the 
resulting  delays,  costs,  and  risks  by 
requiring  a  transfer  agent  to  provide  the 
appropriate  qualified  registered 
securities  depository  advance  notice  of 
c:ertain  status  changes. 

Transfer  delays  cause  acute  problems 
for  the  three  registered  securities 
depositories— The  Depository  Trust 
Company  ("DTC"),  Philadelphia 
Depository  Trust  Company  ("Philadep") 
and  the  Midwest  Securities  Trust 
Company  ("MSTC")— tliat  hold  a  laige 
number  of  certificates  for  safekeeping 
and  have  a  large  daily  volume  of 
certificate  transfers,"  These  delays  also 
affect  depositorj'  participants  (e.g., 
banks  and  broker-dealers)  and  their 
customers,  [i.e.,  shareholders)  in  the 
form  of  increased  delays,  costs,  and 
risks. 

The  depositories  hold  securities 
certificates  in  the  nominee  name  is 
.safekeeping  for  the  benefit  of 
participants  and  their  customers.  When 
a  participant  deposits  securities  into  a 
depository,  the  depository  usually 
credits  the  participant's  account  for  the 
deposit  and  sends  the  certificates  to  the 
issuer's  transfer  agent  with  instructions 
to  transfer  the  certificate  into  the 
depository's  nominee  name.  Whenever 
transfer  delays  occur,  the  depositor}' 
faces  an  increased  risk  of  lost 
certificates.  The  depository  also  has 
increased  potential  liability  because  it 
credits  participants'  accounts  on  the  day 
certificates  are  presented  for  deposit.  If 
deposited  certificates  presented  for 
transfer  are  counterfeit  or  reported  as 
stolen,  the  depository  would  be  subject 
to  credit  and  market  risk  because  it 
could  not  take  corrective  action  until 


'Rule  17Ad-2  (17  CFR  240.17Ad-2)  establishes 
mandatory  timeframes  within  which  registered 
transfer  agents  must  complete  most  routine  transfer 
requests.  Transfer  agents  that  receive  more  than  500 
items  in  a  six  month  period  must  turnaround 
within  three  business  days  90%  of  the  routine  items 
received  each  month.  Routine  items  that  are  not 
fumed  around  within  three  business  days  and  non- 
routine  items  must  be  turned  around  promptly.  A 
n!gisfered  transfer  agent  for  depository-eligible 
securities  that  during  the  previous  six  consecutive 
months  receives  fewer  than  500  items  for  transfer 
and  fewer  than  500  items  for  processing  must 
turnaround  90%  of  the  routine  items  within  five 
business  days. 

"  DTC,  for  example,  presents  an  average  of 
tOO.000-1 20.000  certificates  for  fr,inslcr  each 
lu-iiness  day  Supra  note  I. 


aher  the  certificates  have  been 
resubmitted  to  the  new  transfer  agent  or 
delivered  to  tfie  transfer  agent's  new 
address. 

The  costs  of  unannounced  transfer 
agent  changes  can  be  significant  for 
depositories  and  broker-dealers.  DTC 
estimates  that  it  incurs  costs  of  at  least 
$200,000  each  year  directly  relcted  to 
unannounced  transfer  agent  cfianges. 
Much  of  that  cost  is  attributed  to 
locating  the  correct  transfer  agent  for  the 
issue  or  the  transfer  agent's  correct 
addrtss  to  send  the  certificates  for 
transfer.  In  addition,  DTC  surveyed 
thirteen  of  its  largest  broker-dealer 
participants  that  account  for  52%  of  ail 
DTC  processed  transfers.  During  1990. 
those  firms  estimated  cumulative  costs 
of  $573,000  for  processing  transfers 
delayed  because  of  unannounced 
transfer  agent  changes.  Many  of  the 
firms  noted  that  other  costs,  such  as  the 
increased  possibility  of  certificate  losses 
as  well  as  increased  customer 
dissatisfaction,  were  not  included  in 
their  estimates  because  those  costs  were 
not  easily  quantifiable.  As  indicated  by 
the  comments  received,  the  proposed 
rule  will  ameliorate  these  problems  with 
minimal  financial  burden  to  the  transfer 
agent  community. 

A  substantial  majority  of  the 
commenters  expressed  support  for  the 
proposed  rule.  For  example,  the  ABA 
noted  that  the  notification  requirement 
is  a  particularly  good  idea  in  light  of 
mergers  in  the  banking  industry  and 
concluded  that  the  proposed  rule  will 
assist  in  keeping  the  capital  markets 
informed  of  changes  affecting  securities 
transfers.  Jn  addition,  the  CTAA 
commented  that  the  notification 
requirement  would  be  beneficial  to  the 
transfer  agent  community  as  a  whole. 

First  Chicago,  the  sole  objecting 
commenter,  believed  that  adequate 
information  is  available  from  a  private 
vendor,  Financial  Information,  Inc..  in 
monthly  reports  to  subscribers  that,  in 
its  opinion,  are  "timely,  accurate  and 
adequate."  First  Chicago  also  believed 
that  the  information  available  from  this 
vendor  is  superior  to  that  which  would 
be  provided  pursuant  to  Rule  17Ad-16 
because  under  the  rule  information  in 
the  notice  must  be  handled  manually  by 
the  transfer  agents  and  recipients 
whereas  vendor-supplied  information  is 
already  in  machine  readable  form.  The 
Commission  understands  First  Chicago 
to  suggest  that  the  Commission  should 
rely  on  the  private  sector  to  collect  and 
disseminate  timely  information 
regarding  transfer  agent  assignments 
and  name  changes.  However,  securities 
depositories  need  to  receive  notice  in 
advance  ofthe  change  in  assignment. 
Monthly  reports  from  services  based  on 


information  collected  voluntarily,  in 
light  of  other  commenter  views,  do  not 
appear  to  solve  the  need  for  timely  prior 
notice  from  all  transfer  agents.* 

First  Chicago  also  believe  the  data 
required  by  the  rule  will  be  available 
from  more  than  one  securities 
depository  and  the  proposed  process 
does  not  (1)  assure  the  integrity  ofthe 
source  data  and  the  data  exchanged 
t)etween  the  depositories  or  (2)  resolve 
data  content  difTerences  caused  by 
manual  errors  or  fraudulent  entries.  The 
Commission  does  not  believe  that  the 
proposed  methodology  embodied  in 
proposed  Rule  17Ad-16  is  inh«nnlly 
flawed  because  of  its  reliance  on  written 
notice.  The  risk  of  manual  error  is 
roughly  equivalent  whether  the 
information  is  manually  entered  into  an 
e!e<:tronic  system  by  the  transfer  agent 
or  manually  virritten  and  delivered  to  the 
securities  depositories.  By  requiring 
notice  fttjm  two  transfer  agents — the  one 
assuming  the  transfer  functions  for  an 
issue  and  the  one  relinquishing  those 
functions — ^the  proposed  rule  will 
minimize  errors  and  fraudulent 
information. 

First  Chicago  also  suggested  that  the 
Commission  reconsider  the  notification 
method  set  forth  in  the  proposed  Rule 
17 Ad-16  and  examine  other  alternatives 
such  as  an  Electronic  Data  Interchange 
to  permit  electronic  exchange  of 
information  between  all  agents  and 
depositories.  The  Commission  believes 
that  the  need  for  timely  and  accurate 
information  by  securities  depositories, 
depository  participants,  and  their 
customers  in  a  sufficient  incentive  for 
securities  depositories  to  develop  a 
secure  and  cost  effective  method  to 
assure  data  integrity  and  timely 
communication  of  transfer  agent 
changes.  Moreover,  the  securities 
depositories  already  have  held 
discussions  about  the  development  of  a 
centralized  data  base  and  have  agreed 
that  DTC  should  be  the  central 
repository  for  transfer  agent 
information.'"  Nevertheless,  if 
experience  indicates  a  significant 
volume  of  notice  is  received  on  a  regular 
basis,  the  Commission  would  encourage 
the  depositories  to  consider  establishing 
an  electronic  notificafion  system 
through  existing  depository 
rx>mmunications  systems. 


"  Indeed,  at  least  one  commentor  siiggeslud  thai 
the  mandatory  notice  time  frame  be  lengthened.  See 
Mellon  letter,  siipn  note  5. 

'■DTC  letter,  supra  note  5. 
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in.  Section  by  Section  Analysis 

A.  Bule  17AD-16(a):  Notice  of 
Termination  of  Transfer  Agent  Services 

Proposed  Rule  17Ad-16(a)  would 
have  required  a  registered  transfer  agent 
that  ceases  to  perform  services  on  behalf 
of  an  issuer  to  provide  written 
notification  of  such  change  to  all 
qualified  registered  securities 
depositories  or  to  the  appropriate 

3ualified  registered  securities 
epository.  As  proposed,  the  rule 
required  that  notice  be  sent  by  "secure 
communication"  no  later  than  two 
business  days  after  the  effective  date  of 
such  termination.  As  discussed  below, 
the  Commission  is  modifying  the 
proposal  to  require  more  timely  notice 
and  to  require  that  the  notice  be  sent  to 
the  appropriate  qualified  registered 
securities  depository. 

A  number  of  commenters  addressed 
this  requirement,  urging  various 
changes  or  clarifications.  The  CTAA 
stated  that  notification  by  a  termination 
transfer  agent  is  unnecessary  because  it 
is  duplicative  of  the  notification 
provided  by  assuming  transfer  agents 
under  proposed  Rule  17Ad-16(b).  The 
CTAA  favors  placing  the  requirement 
solely  on  the  assuming  transfer  agent 
because  it  is  the  party  with  the  greatest 
interest  in  ensuring  that  the  change  in 
status  is  recognized  by  the  industry. 

As  discussed  above,  the  Commission 
believes  that  requiring  notice  from  the 
terminating  transfer  agent  is  essential. 
This  notice  will  serve  to  validate  the 
notice  sent  by  the  assuming  transfer 
agent  and  will  serve  as  the  only  notice 
in  those  rare  cases  when  a  new  transfer 
agent  has  not  yet  been  selected. 

Mellon  suggests,  as  an  alternative  to 
the  proposed  two  business  day 
notification  period,  that  a  transfer  agent 
be  required  to  provide  this  notification, 
and  the  notification  required  under 
proposed  Rule  17Ad-16(b),  the  later  of 
(a)  ten  calendar  days  prior  to  the 
effective  date  of  the  change  or  (b)  as 
soon  as  the  transfer  agent  is  aware  of  the 
change."  "  Mellon  believes  that  the  two 
business  day  notification  period  is 
inadequate  to  permit  the  securities 
depositories  to  react  to  the  change  so  as 
to  preclude  the  improper  forwarding  of 
traiisfer  items  to  a  transfer  agent. 

The  Conunission  agrees  with  Mellon 
that  the  notice  by  a  transfer  agent 
ceasing  to  perform  transfer  services  for 
a  particular  issue  should  be  sent  to 
depositories  in  sufficient  time  to 
preclude  the  improper  forwarding  of 
transfer  items  to  the  transfer  agent. 
Thus,  the  Commission  is  modifying 
proposed  Rule  17Ad-16(a)  to  require  a 


transfer  a  gent  to  send  the  required 
notificatian  on  or  before  the  later  often 
calendar  days  prior  to  the  termination 
date  or  ti  e  day  the  transfer  agent  is 
notified  ( i  the  termination  date.  These 
modifica  ions  should  minimize  the  risk 
of  impro  >erly  forwarded  transfer  items 
without  (  reating  an  undue  burden  on 
the  trans  er  agent. 

The  C(  mmission  also  is  revising  the 
proposec  rule  to  require  that  a  transfer 
agent  sul  mitting  the  notice  of 
terminat  on  include  in  such  notice  its 
full  nam(  >,  address,  telephone  niunber, 
and  Fina  icial  Industry  Number 
Standarc  ("FINS")  number."  The  rule 
as  propoi  ed  did  not  specifically  require 
the  trans  ier  agent  submitting  a 
terminat  on  notice  to  provide  this 
identific  tion.  The  reporting  of  a  FINS 
number  \  nil  minimize  possible 
confiisio:  i  between  transfer  agents  that 
have  sim  lar  names.  This  change  should 
not  resutt  in  any  additional  burden 
because  ^11  transfer  agents  are  required 
to  obtain  a  FINS  number  in  order  to 
participate  in  the  Commission's  Lost 
and  Stoh  n  Securities  Program.'^ 

The  Q  mmission  also  is  revising  the 
propose<  rule  to  require  the  transfer 
agent  to  i  end  the  notice  to  the 
appropri  ite  quaUfied  registered 
securitie ;  depository  raUier  than  to  all 
qualified  registered  securities 
depositc^ies.  The  Commission  believes 
that  it  will  be  simpler  for  transfer  agents 
to  send  uie  notice  to  the  appropriate 
qualifieq  registered  securities 
depositoiy  because  the  transfer  agent 
generall]f  will  be  aware  of  the  identity 
of  the  aiipropriate  qualified  registered 
securiti^  depository.  The  Commission 
expects  mat  DTC  will  seek  designation 
as  the  ajBropriate  qualified  registered 
securities  depository  and  that  the 
Commisfion  will  act  on  that  request 
before  the  effective  date  of  the  rule. 

One  cimmenter  sought  clarification 
regarding  whether  the  proposed  rule 
applies  to  a  registered  transfer  agent 
with  resiect  to  services  provided  for 
securitie  i  exempt  from  registration 
under  se  :tion  12  of  the  Act.  Section 


"Mellon  letter,  supia  nolo  S. 


•»  A  FlNl  1  number  is  a  unique  five  digit  number 
used  by  th4  securities  industry  as  a  means  of 
identi^^ing financial  institutions  in  automated  data 
processing  Isystems.  Currently  all  registered  clearing 
agencies,  including  DTC.  the  National  Securities 
Clearing  Corporation,  and  the  Commission's  Lost 
and  StolenjSecurities  Program  use  the  FINS 
number.     I 

"The  iJst  and  Stolen  Securities  Program  was 
established  in  1977  to  deter  trafficking  in  lost, 
stolen,  mising,  and  counterfeit  securities  and  to 
assist  instijutions  and  the  public  in  tracking 
missing  securities.  Reporting  institutions,  including 
transfer  agents,  broker-dealers,  and  banks,  are 
required  \a  report  lost,  stolen,  missing,  or 
counterfeit  securities  and  to  inquire  whether  certain 
securities  dertificates  in  their  possession  have  been 
reported  ai  lost,  stolen,  missing,  or  counterfeit. 


17A(d)(l)  of  the  Act  grants  the 
Commission  rulemaking  authority  over 
all  of  the  transfer  activities  of  a  transfer 
agent  registered  under  section  17A(c)(l) 
of  the  Act,  including  securities  exempt 
from  section  12  of  the  Act.  Accordingly 
the  Commission  will  interpret  Rule 
17Ad-16  to  require  registered  transfer 
agents  to  provide  notice  of  changes  to 
securities  depositories  with  reg^  to 
any  "security,"  as  defined  in  section 
3(a)(10)  of  the  Act.**  Thus,  for  example, 
a  registered  transfer  agent  assuming  or 
ceasing  responsibility  for  municipal 
securities  or  government  securities 
would  be  required  to  comply  with  Rule 
17Ad-16.«5 

B.  Rule  17Ad-l  6(b):  Notice  of 
Assumption  of  Transfer  Agent  Services 

Proposed  Rule  17Ad-16(b)  would 
have  required  a  registered  transfer  agent 
to  provide  written  notification  of  any 
assumption  of  duties  on  behalf  of  an 
issuer  or  any  change  of  its  name  or 
address  no  later  than  two  business  days 
after  the  effective  date  of  the  change. 
The  Commission  is  modifying  proposed 
Rule  17Ad-16(b)  to  reflect  commenter 
suggestions  that  the  two  business  day 
notification  period  under  this  section 
and  under  proposed  Rule  17Ad-16(a)  is 
inadequate  to  permit  the  seciirities 
depositories  to  react  to  the  change. 
Thus,  the  Commission  is  modifying 
proposed  Rule  17Ad-16(b)  to  require  a 
transfer  agent  to  send  the  required 
notification  on  or  before  the  later  of  ten 
calendar  days  prior  to  the  effective  date 
of  the  change  in  status  or  the  day  the 
transfer  agent  is  notified  of  the  effective 
date.  This  modification,  along  with  the 
similar  modification  in  paragraph  (a)  of 
this  proposal,  should  minimize  the  risk 
of  improperly  forwarded  transfer  items 
without  creating  an  undue  burden  on 
the  transfer  agent. 

In  the  Proposing  Release,  the 
Commission  invited  comment  as  to 
whether,  in  the  case  of  notification  of  a 
name  or  address  change,  the  transfer 
agent  should  be  required  to  include  in 
the  notice  all  issues  handled  and  their 
CUSIP  numbers.16  Of  the  three 
commenters  addressing  this  issue,  one 


'''The  Commission  notes  that  the  scope  of  Rule 
17Ad-16  is  not  limited  to  securities  that  are  eligible 
for  deposit  at  a  registered  securities  depository. 
This  information  will  help  assist  the  securities 
industry  as  a  whole  (including  broker-dealers  and 
banks)  to  locate  the  appropriate  transfer  agent.  In 
addition,  a*  a  result  of  the  move  to  a  three  business 
day  settlement  time  frame  for  most  securities 
transactions,  the  vast  majority  of  securities  will  be 
depository  eligible. 

< '  See  SecuritiM  Exchange  Act  Release  No.  1 71 1 1 
(September  2, 1980),  45  FR  59S40. 

"'CUSIP  is  an  acronym  for  the  Committee  on 
Uniform  Securities  Identification  Procedures. 
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did  not  object  to  the  requirement,""  one 
suggested  it  might  not  be  necessary  tor 
il.s  operations,'**  and  one  commenter 
specifically  objected  to  the 
requirement. '9  In  response  to  these 
comments,  the  Commission  is  deleting 
the  requirement  that  a  transfer  agent 
include  in  a  notice  of  a  name  or  an 
address  change  the  issuer's  name,  the 
issue  or  issues  handled,  and  their  CUSIP 
number(s).  The  Commission  agrees  with 
the  commenters  that  the  reporting  of 
each  issue  and  the  corresponding  CUSIP 
numbers  handled  by  a  transfer  agent  is 
not  nece^ar)'  when  the  transfer  agent  is 
reporting  a  name  or  an  address  change. 
The  Commission,  however,  is  concerned 
that  one  of  the  parties  to  a  merger  or 
actjuisition — the  transfer  agent 
terminating  its  .services  or  the  one 
as.suming  services  as  a  result  of  the 
merger  or  acquisition — may  view  the 
event  as  a  name  or  an  address  change 
and  may  not  file  the  appropriate 
information,  including  the  CUSIP 
number  for  each  issue.  Thus,  the 
Commission  is  revising  paragraphs  (a) 
and  (b)  to  clarify  the  need  for  both 
transfer  agents  In  the  case  of  a  merger 
or  an  acquisition  to  include  in  the 
notice  the  issuer's  name,  issuers  or 
issues  handled,  and  the  CUSIP  number 
for  each  issue. 

The  Commission  is  adding  a 
itfquirement.  corresponding  to  the 
modification  to  proposed  Rule  17Ad- 
16(a).  that  Uie  FINS  number  of  the 
transfer  agent  be  included  in  the  notice. 
As  discussed  above,  this  requirement 
will  act  as  a  confirmation  of  identity 
without  adding  substantially  to  the 
burden  of  the  transfer  agent.  The 
Commission  also  is  modifying  proposed 
Rule  17Ad-16(b).  corresponding  to  the 
modification  to  proposed  Rule  17Ad- 
16(a),  to  eliminate  the  option  that  the 
notice  be  sent  to  all  qualified  registered 
securities  depositories. 

C.  Rule  1 7 Ad-16(cl:  Delivery  of  Notices 

Proposed  Rule  17Ad-16(c)  would 
have  provided  that  the  notice  required 
by  paragraph  (a)  or  paragraph  [b]  of  the 
proposal  must  be  delivered  by  niean.s  of 
a  secure  communication  and  stale  to 


"The  ABA  did  not  op|mse  the  requirement, 
slating  that  supplying  CUSIP  number*  would  noi 
,idd  significantly  to  ihe  transfer  agent's  burden. 

'"imc  slated  thai  the  iaclusion  of  CUSIP 
mimbers  was  not  necessary  because  of  the  method 
t)Tt:  uses  lo  maintai.i  transfer  agent  data. 

■"First  Chicago  opposed  the  requirement  of 
Mspplying  CU.SIP  numbers  because  it  would  add  (» 
the  data  capture,  lommunication.  and  kinrage 
requirements.  First  Chicago  also  believed  that  the 
integrlly  of  the  data  would  be  suspect  txTCduse  of 
the  extensive  manual  h&nUling  involved.  Finally. 
First  Chicago  stated  that  e-xtensive  processes  would 
he  required  to  reconcile  differences  between 
'Tdttnriani  ddla  ropo.4ifori<>s. 


which  registered  securities  depositories 
notice  is  .sent.  Proposed  Rule  17Ad- 
16(c)  also  defined  "secure 
communication."  20  No  commenter 
specifically  addressed  proposed  Rule 
17Ad-16(c).  The  Commission  defined 
the  term  "secure  communication" 
broadly  so  as  to  allow  the  Commission, 
by  an  interpretation  or  through  the  no- 
action  process,  to  determine  whether  a 
form  of  communication  not  spetifu;ally 
enumerated  in  the  rule  is  a  form  of 
"secure  communication."  The 
Commission  is  modifying  Rule  17Ad- 
16(c)  to  delete  the  requirement  that  the 
notice  state  to  which  registered 
securities  depositories  notice  is  sent. 
This  requirement  is  no  longer  necessary 
because  the  notice  will  be  sent  only  to 
the  appropriate  qualified  registered 
securities  depository. 

D.  Rule  17Ad-W(d}:  Forwarding  of 
Notices  .       • 

Proposed  Rule  17Ad-16(d)  requires  a 
qualified  registered  securities 
depository  that  receives  notices  under 
paragraph  (i^or  paragraph  (b)  to 
forward  copies  by  means  of  a  secnire 
communication  to  each  registered 
securities  depository  and  to  its  own 
participants.  One  commenter  addressed 
this  provision  seeking  clarification  of 
how  it  might  comply  with  the  rule.^' 
The  Conunission  is  modifying  proposed 
Rule  17Ad-16(d)  in  several  respects. 

DTC,  the  only  commenter  to  address 
proposed  Rule  17Ad-16(d).  requested 
that  it  be  permitted  to  make  the 
information  contained  in  the  notice 
available  to  its  participants  upon 
inquiry  over  DTC's  Participant  Terminal 
Sy.stem  rather  than  forwarding  copies  of 
the  notice  by  means  of  "secure 
communication."  The  Commission  in 
using  the  term  "secure  communication" 
did  not  intend  to  preclude  the 
forwarding  of  notices  in  an  electronic 
format.  Although  the  Proposing  Release 
suggested  that  all  notices  must  be 
forwarded  by  the  securities  depositorj- 
within  24  hours,  proposed  Rule  17Ad- 
16(d)  did  not  contain  a  specific  time 
period  for  forwarding  notices.  The 
Commission  is  revising  proposed  Rule 
17Ad-l 6(d)(2)  to  allow  a  registered 
securities  depository  to  make  available 
the  noti(«-e.  or  all  material  information 
from  the  notice,  witiiin  24  hours  in  a 
manner  set  forth  in  a  rule  of  the 
depository."  Because  changes  to 
depository  rules  must  be  filed  with  tite 


'""Secure  commonicjtion"  includes  telegraph, 
iivemigbl  mail,  facsimile,  or  any  other  liirm  of 
secure  corcmunicaiion. 

-"  .Sep  ore  letter,  supra  note  5. 

**  Rules  of  a  registered  clearing  agency  are 
required  to  be  filed  with  the  Commission  under 
wrtirn  i'«S)  .of  the  Act.  Sou  15  U.S.C  78s(h)  (I'JWI). 


Commission  and  published  for 
comment,  the  Commission  believes  it  is 
appropriate  to  determine  in  that  context 
whether  the  method  proposed  to 
forward  such  notices  is  consistent  with 
the  purposes  of  this  rule  and  the  Act. 

The  reference  to  the  recipients  of 
notice  in  Rule  17Ad-16(d)  has  been 
revised  to  read  "qualified  registered 
.securities  deposHories"  rather  than 
"registered  securities  depositories," 
This  revision  is  to  clarify  that  Rule 
17Ad-16  only  requires  notice  to  be  sent 
to  securities  depositories  that  meet  the 
definition  of  "qualified  registered 
seciu-ities  depositories"  under  Rule 
l"Ad-16{e).  Finally,  the  Commission  in 
modifying  proposed  Rule  17Ad-16{d)  tu 
clarify  that  a  qualified  registered 
securities  depository  must  forward  all 
notices  received  to  its  participants, 
rather  than  just  notices  received  under 
paragraphs  (a)  and  (b).  This  change  is  to 
ensure  that  a  qualified  registered 
securities  depository  that- is  not  the 
appropriate  qualified  registered 
securities  depository,  which  receives 
notices  under  paragraph  (d).  will 
provide  its  participants  with  copies  of 
the  notices.  Those  revisions  have  been 
incorporated  in  new  subparagraph  (1)  of 
Rule  17Ad-16(d). 

Proposed  Rule  17Ad-16(d)  also 
would  have  imposed  certain  record 
keeping  requirements  on  the  qualified 
registered  securities  depository  and  on 
the  notifying  transfer  agent.  The 
substance  of  those  requirements,  as 
adopted,  has  not  changed  but  the 
requirements  are  contained  in  two  new 
subparagraphs  of  Rule  17Ad-16(d).  The 
record  keeping  requirement  for  a 
qualified  registered  securities 
depository  is  contained  in  new 
subparagraph  (3)  of  Rule  17Ad-16(d) 
and  the  record  keeping  requirement  for 
a  transfer  agent  is  contained  in  new 
subparagraph  (4)  of  Rule  17Ad-lG(d). 

E.  Rule  17Ad-I6(el:  Qualified  Securities 
Registered  Depository 

Proposed  Rule  17Ad-16(e)  defined 
the  term  "qualified  registered  securities 
depository"  as  a  clearing  agencv 
regi.'tered  under  Section  1 7  A  of  the  Act 
that  performs  clearing  agencry  functions 
as  described  in  Section  3(a)(23)(A)(i)  of 
the  Act  and  that  has  rules  and 
prcx:edures  concerning  its  responsibility 
for  maintaining,  updating,  and 
providing  appropriate  access  to  the 
information  it  rec;eives  pursuant  to 
paragraphs  (a)  and  (b)  of  the  Rule  17 Ad 
16.  No  t»mmenters  addressed  propwsed 
Rule  17  Ad-16(e).  The  Comffiission  is 
modifying  proposed  Rule  17Ad-16(e)  to 
clarify  that  a  qualified  registered 
stn:urities  depository  may  ret^eivn* 
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information  pursuant  to  ptaragraph  (d)  of 
Rule  17Ad-16. 

F.  Rule  17Ad-16(f):  Appropriate 
Qualified  Registered  Securities 
Depository 

Proposed  Rule  17Ad-16(f)  defines  the 
term  "appropriate  qualified  registered 
securities  depository"  as  a  qualified 
registered  securities  depository  that,  as 
of  the  most  recent  record  date,  is  the 
largest  holder  of  record  of  all  qualified 
registered  securities  depositories  or 
such  other  qualified  registered  securities 
depository  designated  by  the 
Ck>mmission  by  order,  llie  purpose  of 
this  section  is  to  identify  the 
appropriate  recipient  of  the  transfer 
agent's  notice  under  Rule  17Ad-16(a) 
and  Rule  17Ad-16(b).  As  proposed. 
Rule  17Ad-16(0  would  not  have 
permitted  the  Commission  to  designate 
the  "appropriate  qualified  registered 
securities  depository."  The 
Commission,  in  the  Proposing  Release, 
invited  comments  regarding  the 
designation  by  the  Commission  of  the 
appropriate  qualified  registered 
securities  depository. 

Three  commenters  addressed 
proposed  Rule  17Ad-16{0.  First 
Chicago  believed  that  the  proposed  rule 
presents  no  problem  as  drafted  since  the 
proper  depository  is  generally  known 
and,  when  doubt  exists,  the  notice  could 
be  sent  to  all  securities  depositories. 
DTC  and  the  CTAA  recommended  that  ^ 
DTC  be  designated  as  the  appropriate 
qualified  registered  securities 
depository.  DTC  argued  that  its 
designation  as  the  appropriate  qualified 
registered  seciirities  depository  would 
eliminate  uncertainty  about  where 
notices  must  be  sent  and  reduce 
unnecessary  costs  and  administrative 
burdens  resulting  from  that  uncertaintv. 
In  addition,  DTC  noted  that  it  has 
consulted  with  MSTC  and  Philadep, 
and  both  organizations  have  authorized 
DTC  to  advise  the  Commission  of  their 
support  for  this  approach. 

DTC  is  the  largest  holder  of  record 
among  qualified  registered  securities 
depositories  for  the  vast  majority  of 
issues.  At  year-end  1993,  DTC  held 
securities  on  behalf  of  its  participants 
that  equaled  $7.5  trillion,  more  than 
98.8%  of  the  total  market  value  of 
securities  held  by  the  three  registered 
securities  depositories  that  handle 
corporate  securities.*^ 

The  Commission  is  modifying 
proposed  Rule  17Ad-16(0  to  authorize 
the  Commission  to  designate  by  order 
the  appropriate  qualified  registered 


'  DTC.  Annual  Beport  1993  at  5. 
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securitie  >  depository.*'*  hi  the  absence  of 
such  dei  Agnation,  the  appropriate 
qualified  registered  securities 
depository  will  be  the  qualified 
registera  1  securities  depository  with  the 
largest  position  as  of  the  last  record 
date,  hi  addition,  Rule  17Ad-16(e) 
requires  $  qualified  registered  securities 
deposito^  to  file  a  proposed  rule 
change  under  Section  19  of  the  Act 
detailing  how  it  intends  to  maintain, 
update,  {  nd  provide  appropriate  access 
to  the  in  brmation  it  receives.  As  part  of 
the  rule  iling,  the  Commission  believes 
it  is  appi  opriate  for  a  qualified 
registera  1  securities  depository  to  seek 
Commission  approval  to  designate 
another  \o  carry  out  its  primary 
responsi  )ilities  provided  that  the  other 
qualifie<  registered  securities 
deposito  ry  agrees.*' 

IV.  Regv  latory  Flexibility  Act 
Certifier  tion 

In  the  Proposing  Release,  the 
Commis  tion  noted  that  former 
Chairma  n  Richard  C.  Breedfn  certified, 
pursuan  to  section  605(b}  of  the 
Regulate  ry  Flexibility  Act,  that 
propose  I  rules,  if  adopted,  will  not  have 
a  signifii  ant  economic  impact  on  a 
'substani  al  number  of  small  entities.  No 
commer  ts  concerning  regulatory 
flexibilii  y  matters  were  received. 

V.  Burdi  n  on  Competition 

As  re(  uired  by  section  23(a)  of  the 
Act,  the  Commission  has  specifically 
considei  ed  the  impact  that  these  rules 
would  b  ave  on  competition.  The 
Commis  ;ion  believes  that  the  rule  will 
not  hav<  a  significant  impact  on  transfer 
agent  co  nipetition.  Transfer  agents  only 
have  to  end  a  notice  when  there  is  a 
change  i  if  transfer  agent  providing 
services  on  behalf  of  an  issuer  or  a  name 
or  addr^s  change.  Even  when  a  transfer 
•agent  is  required  to  send  notice  of  a 
change,  the  cost  of  compliance  is 
insignificant.  Moreover,  the  burden  of 
sending  such  notices  should  fall  mainly 
on  large  •  transfer  agents  that  have  more 
issues  because  these  agents  are  more 
likely  td  have  changes  that  would 
require  hem  to  send  notices  under  the 
rule.  Th  iis,  the  Commission  finds  that 
the  rule  ;  would  not  impose  a  burden  on 
compet  :ion  not  necessary  or 
appropi  ate  in  furtherance  of  the 
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'''Concurrent  with  the  adoption  of  the  Rule,  the 
n  is  delegating  to  the  Director  of  the 
Market  Regulation  authority  to 
>y  order  the  appropriate  qualified 
securities  depository, 
eluded  in  itsfonunent  letter  the  forms 
ill  suggest  transfer  agents  use  to  comply 
I^le.  The  Commission  believes  mandating 
is  unnecessary  at  this  time. 


purposes  of  the  Act  and,  in  particular, 
section  17A  of  the  Act. 

VI.  Paperwm-k  Reduction  Act 
SulHnission 

An  authorization  request  (SF  83)  for 
the  reporting  requirement  w&s  prepared 
and  submitted  to  the  Office  of 
Management  and  Budget  which 
approved  the  request  without 
comments. 

Vn.  Effective  Date 

The  Commission  has  determined  that 
§200.30-3(a)(56)  is  a  procedural  rule 
related  solely  to  the  agency's 
organization,  procedure,  or  practice. 
Therefore,  the  provisions  of  the 
Administrative  Procedure  Act  ("APA") 
regarding  notice  of  proposed 
rulemaking,  opportunities  for  public 
participation,  and  prior  publication  *^ 
are  not  applicable. 

Vni.  Statutory  Basis 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  Sections  3, 
17, 17A,  and  23(a)  thereof,  15  U.S.C. 
78c,  78q,  78q-l,  and  78w(a),  the 
Commission  amends  Chapter  II  of  Title 
17  of  the  Code  of  Federal  Regulations  in 
the  manner  set  forth  below. 

List  of  Subjects 

17  CFR  Part  200 

Administrative  practice  and 
procediu«.  Authority  delegations 
(Government  agencies),  Oi^anizations 
and  functions  (Government 
organizations). 

17  CFR  Pari  240 

Reporting  and  recordkeeping. 
Securities. 

Text  of  the  Amendments 

PART  20O-ORQANIZAT1ON; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  part  200, 
subpart  A  continues  to  read  in  part  as 
follows: 

Athority:  15  U.S.C  77s.  78d-l,  78d-2, 
78w,  78y/(d),  79t,  77SS8.  80a-37,  80b-11 
unless  otherwise  noted. 

•        •        *        •        • 

2.  Section  200.30-3  is  amended  by 
adding  paragraph  (a)(56)  to  read  as 
follows: 

§200.30-3    Delegation  of  authority  to 
Director  of  Division  of  Market  Regulation. 

(a)*  •  * 

(56)  Pursuant  to  §  270.17Ad-16  of  this 
chaptJer,  to  designate  by  order  the 


•"'5U.S.C.553. 
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appropriate  qualified  registered 
securities  depository. 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d.  77g.  77j. 
77s,  77eee,  77ggg.  77nnn,  77sss,  77ttt,  78c. 
78d,  78i.  78j.  78/,  78in,  78n,  78o,  78p,  78q, 
78s  78w.  78x,  78W(d'),  79q,'79t.  80a-20.  80a- 
23.  80a-29.  80a-37, 80b-3.  80b-4.  and  80b-ll. 
unless  otherwise  noted. 
**■«** 

2.  Section  240.17Ad-16  is  added  to 
read  as  follows: 

§  270. 1 7Ad-1 6    Notice  of  Assumption  or 
Termination  of  Transfer  Agent  Services. 

(a)  A  registered  transfer  agent  that 
ceases  to  perform  transfer  agent  services 
on  behalf  of  an  issuer  of  securities, 
including  a  registered  transfer  agent  that 
ceases  to  perform  transfer  agent  services 
on  behalf  of  an  issuer  of  securities 
because  of  a  merger  or  acquisition  by 
another  transfer  agent,  shall  send 
written  notice  of  such  termination  to  the 
appropriate  qualified  registered 
securities  depository  on  or  before  the 
later  of  ten  calendar  days  prior  to  the 
effective  date  of  such  termination  or  the 
day  the  transfer  agent  is  notified  of  the 
effective  date  of  such  termination.  Such 
notice  shall  include  the  full  name, 
address,  telephone  number,  and 
Financial  Industry  Number  Standard 
("FINS")  number  of  the  transfer  agent 
ceasing  to  perform  the  transfer  agent 
services  for  the  issuer;  the  issuer's 
name;  the  issue  or  issues  handled  and 
their  CUSIP  number(s);  and  if  known, 
the  name,  address,  and  telephone 
number  of  the  transfer  agent  that 
thereafter  will  provide  transfer  services 
for  the  issuer.  If  no  successor  transfer 
agent  is  known,  the  notice  shall  include 
the  name  and  address  of  a  contact 
person  at  the  issuer. 


(b)  A  registered  transfer  agent  that 
changes  its  name  or  address  or  that 
assumes  transfer  agent  services  on 
behalf  of  an  issuer  of  securities, 
including  a  transfer  agent  that  assumes 
transfer  agent  services  on  behalf  of  an 
issuer  of  securities  because  of  a  merger 
or  acquisition  of  another  transfer  agent, 
shall  send  written  notice  of  such  to  the 
appropriate  qualified  registered 
securities  depository  on  or  before  the 
later  often  calendar  days  prior  to  the 
effective  date  of  such  change  in  status 
or  the  day  the  transfer  agent  is  notified 
of  the  effective  date  of  such  change  in 
status.  A  notice  regarding  a  change  of 
name  or  address  shall  include  the  full 
name,  address,  telephone  number,  and 
FINS  number  of  the  transfer  agent  and 
the  location  where  certificates  are 
received  for  transfer.  A  notice  regarding 
the  assumption  of  transfer  agent  ser\ices 
on  behalf  of  an  issuer  of  securities, 
including  assumption  of  transfer  agent 
services  resulting  irova  the  merger  or 
acquisition  of  another  transfer  agent, 
shall  include  the  full  name,  address, 
telephone  number,  and  FINS  number  of. 
the  transfer  agent  assuming  the  transfer 
agent  services  for  the  issuer;  the  issuer's 
name;  and  the  issue  or  issues  handled 
and  their  CUSIP  number(s). 

(c)  The  notice  described  in  paragraphs 
(a)  and  (b)  of  this  section  shall  be 
delivered  by  means  of  secure 
communication.  For  purposes  of  this 
section,  secure  communication  shall 
include  telegraph,  overnight  mail, 
facsimile,  or  any  other  form  of  secure 
communication. 

(d)(1)  The  appropriate  qualified 
registered  securities  depository  that 
receives  notices  pursuant  to  paragraphs 
(a)  and  (b)  of  this  section  shall  deliver 
within  24  hours  a  copy  of  such  notices 
to  each  qualified  registered  securities 
depository.  A  qualified  registered 
securities  depository  that  receives 
notice  pursuant  to  this  section  shall 
deliver  a  copy  of  such  notices  to  its  own 
participants  within  24  hours. 

(2)  A  qualified  registered  securities 
depository  may  comply  with  its  notice 


requirements  under  paragraph  (d)(1)  of 
this  section  by  making  available  the 
notice  of  all  material  information  from 
the  notice  within  24  hours  in  a  manner 
set  forth  in  the  rules  of  the  qualified 
registered  securities  depository. 

(3)  A  qualified  registered  securities 
depository  shall  maintain  such  notices 
for  a  period  of  not  less  than  two  years, 
the  first  six  months  in  an  easily 
accessible  place.  Such  notice  shall  be 
made  available  to  the  Commission  or 
other  persons  as  the  Commission  may 
designate  by  order. 

(4)  A  registered  transfer  agent  that 
provides  notice  pursuant  to  paragraphs 
(a)  and  (b)  of  this  section  shall  maintain 
such  notice  fora  period  of  not  less  than 
two  years,  the  first  six  months  in  an 
easily  accessible  place. 

(e)  For  purposes  of  this  section,  a 
qualified  registered  securities  depository 
shall  mean  a  clearing  agency  registered 
under  Section  17A  of  the  Act  (15  U.S.C. 
78q-l)  that  performs  clearing  agency 
functions  as  described  in  Section 
3(a)(23)(A)(i)  of  the  Act  (15  U.S.C. 
78c(a)(23)(A)(i))  and  that  has  rules  and 
procedures  concerning  its  responsibility 
for  maintaining,  updating,  and 
providing  appropriate  access  to  the 
information  it  receives  pursuant  to  this 
section. 

(0  For  purposes  of  this  section,  an 
appropriate  qualified  registered 
securities  depository  shall  mean  the 
qualified  registered  securities 
depository  that  the  Commission  so 
designates  by  order  or,  in  the  absence  of 
such  designation,  the  qualified 
registered  securities  depository  that  is 
the  largest  holder  of  record  of  all 
qualified  registered  securities 
depositories  as  of  the  most  recent  record 
date. 

Dated:  December  1. 1994. 

By  the  Commission. 
Margaret  H.  McFarland. 
Depu  ty  Secretary. 
IFR  Doc.  94-30125  Filed  12-7-94;  8:45  am] 
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SECUMHES  AND  EXCHANGE 
COMMSStON 

17  CFR  Part  240 

[Rel«M»  No.  34-39M0;  FHe  No.  87-35-84} 

RIN  3235-AQ24 

Proposed  Amendments  to  the  Trensfer 
A^fent  Rures 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Notice  of  Proposed  Rulemaking 

and  Request  for  Comments. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  proposing  amendments 
to  certain  transfer  agent  rules  regarding 
turnaround  lime,  recordkeeping,  and 
sofekeeping  of  funds.  The  Qimmission 
is  proposing  these  rules  in  h'ght  of  the 
changes  in  the  clearance  and  settlement 
of  corporate  securities  from  five  days 
af^er  the  trade  ("T+5")  to  three  days 
after  the  trade  ("T+S")  and  the  proposal 
to  establish  a  transfer  agent  operated 
book-entry  registration  system 
(hereinafter  referred  to  as  the  "direct 
registration  system"  or  "DRS").  The 
proposed  amendments  to  the  transfer 
agent  rules  are  designed  to  minimize 
disruptions,  delays,  and  financial  los.ses 
in  the  securities  mai-kets,  particularly  in 
the  national  clearance  and  settlement 
system  for  securities,  that  may  be 
caused  by  poor  turnaround 
performance,  substandard  or  inaccurate 
recordkeeping  practices,  and  inadequate 
safekeeping  procedures.  The 
Commission  also  is  soliciting  comment 
on  whether  additional  rules  are  needed 
in  light  of  T+3  and  DRS,  including  net 
worth  and  insurance  requirements. 
DATES:  Comments  should  be  submitted 
on  or  before  February  6, 1995. 
ADORESSFS:  Interested  persons  should 
submit  three  copies  of  their  written 
data,  views,  and  opinions  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Comment  letters 
should  refer  to  File  No.  S7-35-94  and 
will  be  available  for  public  inspection 
and  copying  at  the  Commis.sion's  public 
reference  room.  4.S0  Fifth  St.,  NW., 
Washington,  DC  20549. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Ester  .Saverson,  Jr.,  Special  Counsel,  or 
Michele  J.  Bianco,  Attorney,  at  202/942- 
4187,  Office  of  Market  Supervision, 
Mail  Stop  5-1,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission.  Washington  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Summary 

Transfer  agents  are  an  integral 
component  of  the  clearance  and 


settlemen  L  process.  There  are 
approxiin  ately  1,576  registerc<i  transfer 
agents  tb4 1  maintain  the  officiat  registers 
of  stockh(  idefs  or  bondhokiers  on 
behalf  of  he  issuers  of  secnrities. 
Transfer )  gents  issue  negotiable 
certificates  evidencing  security 
ownership,  communicate  on  behalf  of 
issuers  w  th  securityholders,  and  record 
changes  i  \  seciirities  ownership  as  a 
result  of  1  ecurities  transactions. 

A  certi  icate  issued  in  the  name  of  the 
securityh  >)der  is  one  method  of 
evidencii  g  ownership  of  a  security.  The 
certificate  is  a  negotiable  instrument, 
and  the  p  oper  indorsement  of  the 
securities!  has  been  the  traditional 
method  o  transferring  ownership. 
Because  (  f  the  desire  to  immobilize 
certificate  s  to  facifitate  the  clearance 
and  settle  nent  of  the  increasingly  large 
number  o  transactions  that  occur  every 
day,  tranter  agents  began  to  maintain 
custody  df  securities  for  whit;h  they  act 
as  transfer  agent.  Some  transfer  agents 
maintain  pustody  of  certificates  on 
behalf  of  Securities  depositories,' 


exchange 


depositor  es  about  position  balances 
each  day,  and  issue  and  transmit 
certificate  s  pursuant  to  the  depositories' 
instructic  ns.^  Transfer  agents  also  may 
function  i  s  custodian  for  individual 
securityh  )lders  through  dividend  - 
reinvestn  ent  and  stock  purchase 
programs  ("DRSPPs"),  employee  stock 
purchase  urograms,  and  similar  transfer 
agent  boo  t-entry  custody  programs. 

The  fui  ctions  performed  by  transfer 
agents  an  critical  to  the  safe  and 
efficient    rocessing  of  securities 
transactie  ns.  Substandard  performance 
by  transf*  r  agents  can  affect  the 
accuracy  )f  an  issuer's  securityholder 
records,  i  iterrupt  the  channels  of 
communi  :u)tion  between  issuers  and 
securityh  )lders,  frustrate  investor 
expectatii  ins,  and  cause  financial  loss  to 
investors  and  intermediaries  such  as 
broker-d«  ilers,  hanks,  and  c;!earir>g 
agencies 
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'  Securii-i4>  depositories  arR  registered  as  clearing 
er  Section  17A  of  the  Securities 
of  1934.  Depositories  serve  as 
.s  for  the  settlement  of  trades  in 
municipal  securities  and  perfomi 
s^ekeeping  services  for  their 
banks  and  broker-dealers. 
Exchange  Act  Release  No.  13342 
77),  42  FR  14792. 
StuHy  of  Unsafe  and  Unsound 
'brokers  and  Dealers.  H.R.  Doc.  No.  231. 
1st  Sess..  37-39  (1971):  Clearance  and 
f  Securities  Transactions.  Hearings  on 
"7  and  S.  2551  Before  the  Subcomm 
of  the  Senate  Comm.  on  Banking, 
Urban  Affairs.  92nd  Cong.,  2d  Sess.. 
06  (1972);  Securities  Prtjcessing  Act 
■  '.fl.  14567.  H.R.  14626  and  S.  3876 
S  tbcowm.  on  Commerce  and  Finance  of 
C  ?nun.  on  Interstate  and  Foreign 
12nd  Cong.  2d  Ses.";..  itK)  (1972). 
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Congress  autiumzed  federal, 
regulation  of  transfer  ageot  activities  ia 
1975  as  one  component  of  a  regulatory 
scheme  designed  to  foster  a  National 
Clearance  and  Settlement  System 
("National  System")  among  broker- 
dealers,  issuers,  exchanges,  and  cleaiii^ 
agencies.*  The  Securities  and  Exchange 
Commission  ("Commission")  has 
adopted  certain  rules  governing  the 
performance  of  transfer  agent  funciicMis 
by  registered  transfer  agents  lo  protect 
investors  and  to  facilitate  the  prompt, 
accurate,  and  safe  transfer,  clearance, 
and  settlement  of  securities 
transactions.*  For  example,  Rules 
17AD-1  through  17AD-7  ("turnaround 
rules")  under  the  Securities  Exchange 
Act  of  1934  ("Act")  establish  mininiura 
performance  standards  for  regi.stered 
transfer  agents  in  connection  with  the 
timely  cancellation  and  issuance  of 
securities  certificates.*  In  addition, 
Rules  17Ad-9  through  17Ad-13 
establish  standards  for  registered 
transfer  agents  governing  recordkeeping 
practices  and  the  safeguarding  of 
securities  and  funds.^  These  rules  were 
intended  to  promote,  among  other 
things,  accurate  securityholder  records." 

The  Commission  believes  it  is 
appropriate  to  solicit  comment  on  the 
proposed  amendments  to  the  transfer 
agent  rules.  The  Commission  also 
solicits  comment  on  whether  other 
changes  are  needed  to  the  transfer  agent 
regulations  in  light  of  impending 
changes  in  the  National  System. 
Effective  in  June  1995,  Rule  15c6-l  will 
shorten  the  standard  time  frame  for 
settling  securities  transactions  from  T-*-."* 
to  T+3.  As  discussed  mora  fiilly  in  a 
companion  release  issued  today,* 
industry  efforts  are  underway  to 
develop  expanded  direct  registration 
systems  that  rely  on  account  sfatements 
instead  of  negotiable  certificates, 
automated  recordkeeping  systems,  and 
automated  Unks  between  securities 


•  S.  Rep.  No.  75,  94lh  Cong.,  tst  Ses.s.  103, 
reprinted  in  1975  l.'.S.  Code  Cong.  »  Admin.  Ncwk 
179,281. 

"  A  transfer  agent  is  required  to  register  with  iis 
appropriate  regulatory  agency.  Bank  transfer  agents 
register  with  one  of  the  bianking  agencies  (i  e.,  the 
Comptroller  of  the  Currency,  the  Board  of 
Governors  of  the  Federal  Reserve  System  and  \he 
Federal  Depository  Insurance  Corporation)  and  non- 
bank  transfer  agents  register  with  the  Commission. 

« 17  CFR  240.1 7Ad-l  through  240.17Ad-7  (19941 
See  Securities  Exchange  Act  Release  No.  13636 
(June  16,  1977),  42  FR  32404. 

'Securities  Exchange  Act  Release  No.  19860 
(June  10,  1983),  48  FR  28231. 

•17  CFR  240.17Ad-9  through  240.17Ad-13 
(1994).  The  Commission  last  amended  ihese  rules 
in  1986.  Securities  Exchange  Act  Release  No.  22882 
(February  10,  1986),  51  FR  5703. 

**  Securities  Exchange  Act  Release  No.  3S038 
(December  1. 1994)  (hereinafter  referred  to  .is 
"con^panion  release"'). 
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depositories,  broker-dealers  and  banks. 
In  light  of  these  developments,  the 
performance  and  operational  efficienc)' 
of  transfer  agents  increasingly  will  be  ' 
important  to  the  smooth  functioning  of 
the  National  System.  Substandard  or 
inefficient  performance  by  transfer 
agents  could  have  a  significant  adverse 
impact  on  the  functioning  of  the 
National  System.'" 

II.  Discussion 

A  Turnaround  of  Requests  for  Transfer 

The  current  turnaround  rule" 
requires  a  transfer  agent  to  process 
("turnaround")  within  three  business 
days  of  receipt  at  least  90%  of  all 
-outine  items' 2  received  for  transfer 
during  that  month.''  In  additibn.  most 
transfer  agents  that  transfer  New  York 
Stock  Exchange  ("NYSE")  listed 
securities  meet  the  more  stringent  NYSE 
requirement  that  requires  transfer  agents 
to  transfer  NYSE-listed  securities  within 
48  hours  of  receipt.'* 


'"This  discussion  is  limited  to  transfer  agent 
regulation  and  does  not  address  the  application  of 
the  broker-dealer  registration  provisions  of  the 
Exchange  Act  to  DRS  or  DRSPPs.  Some  of  the 
activities  in  connection  with  DRS  or  DRSPF^  may 
raise  broker  dealer  registration  issues  under  section 
15  of  the  Exchange  Act.  ReCer  to  companion  release 
at  n.  21. 

••  17  CFR  24ai7Ad-2  (1994). 

'M7  CFR  25G.17Ad-l(i)  (1994)  defines  a  routine 
item  as  fol^ws;  "An  item  is  routine  if  it  doe*  not: 

(1)  Require  requisitioning  certificates  of  an  issue  for 
which  the  transfer  agent,  under  the  terms  of  its 
agency,  does  not  maintain  a  supply  of  certificates: 

(2)  include  a  certificate  as  to  which  the  transfer 
agent  has  received  notice  of  a  stop  order,  adverse 
claim,  or  any  other  restriction  on  transfer  (3) 
require  any  additional  certificates,  documentation, 
instructions,  assignments,  guarantees, 
endorsements,  explanations  or  opinions  of  counsel 
before  transfer  may  be  effected:  (4)  require  review 
of  supporting  documentation  other  than 
assignments,  endorsements  or  stock  powers, 
certified  corporate  resolutions,  signature  or  other 
common  and  ordinary  guarantees  or  appropriate  tax 
or  tax  waivers:  (5)  involve  a  transfer  in  connection 
with  a  reorganization,  tender  offer,  exchange, 
redemption  or  liquidation:  (6)  include  a  warrant, 
right  or  convertible  security  presented  for  transfer 
of  record  ownership  within  five  business  days 
twfore  any  day  upon  which  exercise  or  conversion 
privileges  lapse  or  change:  (7)  include  a  warrant, 
right,  or  convertible  security  presented  for  exercise 
or  conversion:  or  (8)  include  a  security  of  an  issue 
which  within  the  previous  IS  business  days  was 
offered  to  the  public,  pursuant  to  a  registration 
statonent  effective  under  the  Securities  Act  of  1933. 
in  an  offering  of  a  continuing  nature." 

"An  exempt  transfer  agent  i.e.,  a  transfer  agent 
that  during  any  six  consecutive  months  has 
received  fewer  than  500  items  for  transfer  and  fewer 
than  500  items  for  processing  does  not  have  to  meet 
the  three  day  turnaround  requirement.  17  CFR 
240.17Ad-4  (1994).  An  exempt  transfer  agent  that 
handles  any  depository-eligible  securities  must 
turnaround  90%  of  all  routine  items  received 
during  a  month  within  five  business  days  of  receipt. 
17  CFR  240.17Ad-2(e)(2)  (1994).  All  other  exempt 
transfer  agents  must  turnaround  all  items  promptly. 
17  CFR  240.17Ad-2(e)(l)  (1994). 

"NYSE  Rule  496.  NYSE  Guide  (CCH)  12496  at 
422S. 


In  light  of  the  shortening  of  the 
settlement  cycle  to  T4-3,  the 
Commission  is  proposing  to  amend  Rule 
17Ad-2  to  reduce  the  turnaround 
requirement  from  three  business  days  to 
two  business  days  for  transfer  agents 
that  do  not  qualify  for  the  exemption 
under  Rule  17Ad-4(b).  Although  there 
are  several  ways  to  transfer  ovvnership 
of  securities  in  settlement  of  secondar>' 
market  trades.'*  changing  ownership  on 
the  books  maintained  by  the  transfer 
agent  can  still  be  a  critical  step  in  that 
process.  The  Commission  also  is 
proposing  to  amend  Rule  17AD-2(e)  to 
require  "exempt"  transfer  agents  that 
transfer  depository-eligible  securities  to 
turnaround  ninety  percent  of  all  routine 
items  received  during  a  month  within 
three  business  days  of  receipt.'* 
Currently,  those  transfers  must  be 
completed  within  five  business  days. 

The  Commission  invites  commenteris 
to  address  whether  a  shorter  turnaround 
standard  should  be  established  for  all 
transfer  agents.'^  Currently,  Rule  17Ad- 
2  establishes  different  turnaround 
standards  for  "low-volume"  transfer 
agents  because  these  transfer  agents  are 
generally  small  businesses  and  the  cost 
associated  with  requiring  faster 
turnaround  might  be  significant  to  these 
entities.  The  Commission  invites 
commenters  to  address  whether  the 
distinction  among  transfer  agents  based 
on  volume  should  be  maintained. 
Commenters  addressing  this  issue  are 
requested  to  provide  data  in  support  of 
their  views. 

B.  Accurate  Securityholder  Records 

Rule  17Ad-10  requires  all 
recordkeeping  transfer  agents 
"promptly"'"  and  accurately  to  update 
the  securityholders  file.  Issuer  transfer 


"See.  e.g..  N.Y.  U.CC  LAW  $»-313(l) 
(McKinney  1994).  The  most  common  method  today 
is  by  book-entry  notation  on  the  records  of  a 
securities  depository.  t>ank.  or  broker-dealer.  See 
1993  SEC  Annual  Report  at  125. 

"The  Commission  invites  commenters  lo 
address  whether  other  time  frames,  such  as  one  or 
two  business  days,  would  be  more  appropriate. 

"The  Securities  Transfer  Association  ("STA") 
questioned  the  validity  of  other  distinctions  of 
exempt  transfer  agents.  STA's  Petition  for 
Commission  Rulemaking  to  Rule  fVa  of  the 
Securities  and  Exchange  Commission's  Rules  of 
Practice  to  Elimirute  Difforential  Regulatory 
Standards  for  Transfer  Agents  Under  Section  17A 
of  the  Securities  Exchange  Act  of  1934  (November 
23, 1988).  Those  distinctions  include  different 
exemptions  for  independent  audit  requirements, 
and  recordkeeping  requirements.  A  copy  of  the 
petition  will  be  placed  in  the  public  file  and  will 
be  available  for  inspection.  The  Commission  invites 
commenters  to  address  the  continued  validity  of 
these  exceptions. 

"■Promptly  is  defined  as  five  business  days,  ten 
business  days,  or  30  calendar  days  depending  on 
the  category  of  the  transfer  agent.  1 7  CFR 
240.17Ad-10(a)(2)(ii)  (1994). 


agents"  and  transfer  agents  that  employ 
batch  posting  systems  must  post 
certificate  detail ^o  to  the  master 
securityholder  file  within  10  business 
days.  Transfer  agents  that  qualify  for  the 
exemption  under  Rule  17Ad-4(b)  must 
post  certificate  detail  to  the  master 
securityholder  files  within  30  calendar 
days.  All  other  recordkeeping  transfer 
agents  must  post  certificate  detail  to  the 
master  securityholder  files  within  five 
business  days. 

The  Commission  is  proposing  to 
amend  Rule  17Ad-10(a)(2)  to  require 
"exempt"  registered  transfer  agents  to 
update  the  master  securityholder  file 
within  ten  business  days  of  an  issuance, 
purchase,  transfer,  or  redemption  of  a 
security  instead  of  the  30  calendar  days 
current  required.  Although 
recordkeeping  transfer  agents  would 
continue  to  have  as  much  as  two  weeks 
from  the  transfer  of  ownership  to  update 
the  master  security  holder  file,  their 
subsidiary  file  system  must  contain 
records  that  reflect  all  transfers  and  that 
are  readily  accessible.  The  Commission 
understands  that  many  transfer  agents 
maintain  systems  that  provide  for  same- 
day  or  immediate  updates  to  the  master 
securityholder  files,  while  other  transfer 
agents  update  the  file  periodically  and 
direct  their  staff  to  review  transfer 
ledgers  between  updates.  The 
Commission  invites  commenters  to 
address  whether  more  stringent  time 
frames  should  be  mandated,  such  as 
same-day,  next-day,  or  five  business 
days,  and  whether  tbe  rule  should 
continue  to  reflect  differences  in  the 
automation  and  size  of  registered 
transfer  agents. 

One  of  the  major  functions  of  a 
transfer  agent  is  to  transfer  the  security 
from  the  seller  to  the  buyer  after  a 
transaction.  Typically  this  is  evidenced 
by  cancelling  the  old  certificate  and 
issuing  a  new  certificate.  With  the 
growth  of  uncertificated  recordkeeping 
functions  by  transfer  agents,  an 
increasing  number  of  transfers  are 
effected  by  book-entry  only.  Without  the 
certificate,  the  integrity  of  the  records  of 
the  transfer  agent  is  crucial.  As 
discussed  in  the  Companion  Release, 
under  tbe  DRS  Concept  and  other 
uncertificated  recordkeeping  functions, 
the  request  for  transfer  in  many 
instances  may  no  longer  be  submitted  in 
writing  but  will  be  submitted 
electronically.  In  addition,  the  DRS 


''Issuer  transfer  agents  are  those  transfer  agent* 
which  perform  transfer  agent  functions  exclusively 
with  respect  to  their  own  securities  or  those  issued 
by  an  affiliate.  See  17  CFR  240.l7Ad-lO(2)  (1994). 

""Certificate  detail"  is  defined  In  17  CFR 
240.17Ad-9(a)  (1994)  and  generally  mean*  those 
data  elements  that  identify  the  owner  and  the 
certificate  or  positions  held  by  that  owner. 
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Concept  could  allow  an  investor  to 
direct  the  sale  of  securities  or  to  request 
a  certificate  by  telephone.  Accordingly, 
the  Commission  invites  commenfers  to 
address  whether  additional 
recordkeeping  requirements  are 
necessary  in  light  of  the  trend  toward 
statement-based  securities  omiership 
accounting  {J.e..  recording  ownership 
vntbout  is.su)ng  a  negotiable  certificate 
evidencing  those  securities).  For 
example,  are  there  additional  records 
transfer  agents  should  maintain 
concerning  transfer  instructions 
transmitted  electronically  or  by 
telephone? 

Tne  Commissi  .n  also  invites 
commenlers  lO  address  the  following 
questions.  Should  the  Commission 
require  transfer  agents  to  issue 
conHrmation  statements  every  time 
there  is  a  transaction  that  changes  an 
investors  IJRSPP  or  DRS  account 
similar  to  those  required  to  be  sent  by 
broker-dealers  in  Rule  10b-10.2>  If  there 
i.s  no  activity  in  an  account,  how  often 
should  a  transfer  agent  send  an  account 
statement?  What,  if  anything,  should  the 
Commission  require  to  be  disdo.'^.ed  on 
such  account  statements? 

C.  trtvfslors '  Funds  and  Stfetiiitit^ 

Cunently  Rule  17Ad-12  requires 
transfer  agents  that  have  custody  or 
possession  of  funds  or  securities  related 
to  their  transfer  agent  artivilies  to  assure 
that: 

(1 )  All  such  sw.urif  ies  are  httW  in 
sitffkeepini}  and  are  handled,  in  light  uf  ail 
faUs  and  circumstances,  in  a  manner 
reasonably  free  from  risk  of  desUuction.  thi'fl 
or  other  loss:  and  (2)  all  such  funds  are 
pmtected.  in  light  of  all  facts  and 
rirtumsfanccs.  ijgainst  misuse.  In  evaluating 
which  particular  safeguards  and  protj^durr? 
must  be  ftmployed.  the  cost  of  the  various 
safeguards  and  procedures  as  well  as  the 
nature  and  degrw  of  potential  financial 
rxposiire  are  two  relevant  factors. -- 

The  Commission  believes  a  transfer 
agent  should  not  commingle  investor 
funds  with  other  funds  of  the  transfer 
agent.  With  the  growth  of  DRSPPs.  it  h 
not  unusual  for  transfer  agents  to  bold 
<:onsiderabie  sums  of  investor  funds. 
Although  the  Commission  is  not  aware 
of  any  losses  to  investors  from  e.xisting 
practices,  the  Commission  believes  it  is 
appropriate  to  take  steps  to  reduce  the 
potential  for  such  losses.  Accordingly, 
the  Commission  is  proposing  to  amend 
Rule  17Ad-12  to  require  every 
registered  transfer  agent  to  maintain 
with  a  bank  or  bonks  at  all  times  a 
"Bank  Account  for  the  Exclusive  Benefit 
of  Se«:urityhoIders"'  (hereinafter  referred 


■'  17t>R2-Ml.l«>t>-ipil994). 

-  ircFR:40.ir,Ad-i2|in94i. 


to  as  the  'Securityholders'  Bank 
Account'  )  which  shall  remain  separate 
from  any  other  bennk  account  of  the 
transfer  t  gent.  The  proposed 
amendm  mt  to  Rule  17Ad-12  also 
would  re  juire  every  registered  transfer 
agent  to   naintain  at  all  times  in  such 
Security  lolders'  Bank  Account  all 
securityl'  olders'  funds  in  the  transfer 
agent's  c  istody  and  possession  that  are 
related  t«  its  transfer  agent  activities. 

The  pr  >posed  rule  is  intended  to 
restrict  ti  ansfer  agents  from  using  or 
investing  securityholders' fimds  for  any 
purpose  ind  to  protect  those  hinds  from 
the  trans  er  agent's  general  creditors.  As 
proposec  ,  transfer  agents  must  deposit 
cash  in  a  bank,  as  that  term  is  defined 
is  Sectioi  I  3(a){6)  of  the  Act.  The 
Commisj  ion  invites  comments  on 
whether  )ther  financial  institutions  or 
account :  tructures  might  be  used  or 
mandate  I  to  preserve  the  liquidity  and 
safety  of  imds. 

D.  Minin  um  xVef  Worth  and  Insurance 
Requirer,  \ents 

Durinj  its  1983  rulemaking  pro<£ss. 
the  Com:  nission  sought  comment  on 
whether  t  should  impose  mintmuni  net 
worth  an  d  insurance  reqtdrements  on 
transfer  i  gents  registered  under  Section 
1 7A  of  ll  e  Exchange  Act,  other  than 
federally  regulated  banks  or  transfer 
agents  th  it  perform  transfer  agent 
function  .  e.xclusively  for  their  own 
securitie  ;.-3  The  Commission  also 
requestel  comment  on  whether  a 
minimui  i  net  worth  requirement  twould 
be  neces  ary  if  an  appropriate  insurance 
requiren  ent  were  imposed.  Most 
commen  ers  favored  a  minimum 
insuranc  ;  requirement  and  many 
favoi%d   oth  minimum  insarance  arMl 
net  wort  i  requirements.  Commenters, 
however  suggested  widely  varying 
ranges  o  minimum  insurance  and  net 
worth  le  els.  In  June  1983,  when  the 
Commisi  ion  adopted  recordkeeping 
niles  am  safeguarding  procedures  tor 
registere  i  transfer  agents,  the 
Commisi  ion  considered,  but  decided  to 
defer,  pr  imulgating  rules  regarding 
transfer  i  gent  net  worth  and  insurance 
requiren  ents.^* 

iherej  iter,  the  Securities  Transfer 
Associat  on.  Inc.  ("STA")  petitioned  the 
Commis  ion  for  changes  to  rules 
concern:  ng  transfer  agents  which 
includec .  among  other  things,  minimum 
insuranc  e  and  net  worth 
requiren  ents.**  As  discussed  below,  the 
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Commission  believes  it  is  appropriate  to 
reconsider  the  merits  and  costs  of 
minimum  net  worth  and  insurant^e 
requirements  for  transfer  agents. 

1.  Net  Worth  Requirements 

The  STA  advocated  net  worth 
requirements  for  several  reasons.  First, 
transfer  agents  may  require  a  minimum 
amount  of  net  worth  to  permit  efficient 
and  safe  transfer  operations.^^  Second, 
transfer  agents  may  require  a  minimum 
amount  of  net  worth  to  meet  potential 
liabilities  in  connection  with  those 
functions.  Although  the  Uniform 
Commercial  Code  ("UCC")  imposes 
liability  on  issuers  for  damages  to 
securityholders  and  bona  fide 
purchasers  as  a  result,  among  other 
things,  of  a  refusal  to  register  transfers.-' 
that  liability  is  often  borne  by  the 
transfer  agent  (if  the  issuer  does  not 
perform  its  own  transfer  agent 
functions)  under  the  terms  of  the 
contract  governing  the  transfer  agent's 
appointment.28  if^  for  example, 
inadequate  procedures,  internal 
controls,  employee  errors,  or 
defalcations  result  in  inacciu-ate  records, 
transfer  agents  must  have  su^cien!  net 
worth  to  enable  them  to  reestablish 
accurate  records. ^s  In  addition,  if  errors, 
omissions,  or  employee  defalcations 
result  in  an  overissuance  of  securities, 
transfer  agents  may  be  required  to 
purchase  securities  for  delivery  to 
securityholders  or  bona  fide  purchasers 
who  have  suffered  consequential 
damages.  Because  the  market  value  of 
securities  can  fluctuate  significantly  and 
considerable  time  can  elapse  between 
the  event  giving  ri.se  to  liability  and  the 
discover)-  of  that  liability,  an 
insignificant  error  today  can  result  in 
significant  expense  when  it  is  finally 
discovered. 3"  Although  many  tr,in.sfer 


Adftqiiale  Insurance  Requirements  fai  Tnmsinr 
Agents  Under  Set:tion  17A  of  the  Securities 
Exchange  Act  of  1934  (November  23,  19831 

'••Of  course,  (be  anronnt  of  net  worth  nectssi^ry 
to  sustain  efficient  operations  and  service  levels 
will  depend,  amcng  other  things,  on  the  number  ol 
.securities  issues,  the  annuberof  sacurlrytm^der 
accounts  to  be  serviced,  and  the  volume  of  trans^ra 
in  those  securities  issues. 

"  UCC  »-M)l  and  8-404  (OfficiaJ  Text.  l«*7»). 

•"•See  I'CC  »-»06  (Official  Tejrt,  197«i and  K. 
Guttman.  Moilem  Securittes  Transfer  IteviaaAed. 
1987)  at  3-34. 

'"  RiKord  rm.onsf ruction  can  be  very  expensive, 
depending  on  the  number  of  accounts  afin.lcd. 
since  research  and  reconciliiition  piocedurra  are 
time-consuming  and  labor-intensive. 

■•"I-cr  exa.Tiple.  a  Iraosfiir  .ig«nl  mij^l  incorrwctly 
account  fiira  conversion  of  debentures  into 
conunon  stock  because  a  conversion  tendnr  wnt  (ust 
ia  proc-essing  at  the  transfer  agent.  Upon  discoven* 
of  the  error,  the  transfer  agent  likely  will  be  Ual>le 
not  only  for  delivery  of  the  number  of  shares 
pursuant  to  the  conversion,  but  also  for  any 
intervening  dividends,  distritnitions  and  stock 
splits  the  securityholder  would  have  realized  if  t&e 
securityholder's  instructions  had  not  been  Inst. 
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agents  aa  purchase  insurance  against 
some  of  these  risks,  many  of  those 
policies  contain  deductibles,  exclusions 
or  conditions  that  result  in  the  transfer 
agent  bearing  a  signific^t  pncentage  of 
the  ultimate  cost. 

The  Commission  is  not  aware  of  any 
formal  studies  assessing  transfer  agent 
losses  or  liabilities.  Nevertheless,  based 
on  its  oversight  of  transfier  agents  since 
1975  and  episodic  recordkeeping  and 
transfer  difficulties,  the  Commission 
believes  that  financial  exposure 
associated  with  erroneous,  unsafe  or 
inaccurate  transfer  agent  hmctions  can 
range  from  several  thousand  dollars  to 
several  hundred  thousand  dollars." 

The  Commission  requests  comment  as 
to  whether  minimum  net  worth 
requirements  for  transfer  agents  are 
necessary  or  appropriate."  Would  the 
financial  risks  to  shareholders  and 
financial  intermediaries  be  reduced 
significantly  if  a  minimum  net  worth 
requirement  for  transfer  agents  were 
imposed?  Would  the  existence  of  a 
minimum  net  worth  requirement  cause 
transfer  agents  to  make  a  greater 
commitment  to  their  transfer  agent 
business?  If  the  Commission  were  to 
establish  minimum  net  worth 
requirements,  should  it  consider 
whether  a  transfer  agent  issues 
negotiable  certificates  evidencing 
ownership?  Should  the  Commission 


"  For  example,  an  operational  crisis  in  the 
transfer  agent  industry  (such  as  the  collapse  of  First 
Independent  Stock  Transfer  Agent.  Inc.  (•■FISTA") 
in  1981).  that  makes  it  nocessarv  for  issuers  to  find 
sn  alternative  means  to  ensure  the  performance  of 
transfer  functions  could  significar^ty  delay  the 
transfer  of  certificates,  causing  Itrokers.  financial 
institutions,  securities  depositories  and  investors  to 
sr.stain  Hnancial  losses.  See  In  tiie  Matter  of  First 
Independent  Stoik  Tranter  AgerA.  Inc..  .Securities 
Exchange  Act  Release  No.  19608  (March  17.  1983). 
Sec  also  cases  cited  in  Securities  Exchange  Act 
R<|pase  No.  19142  (October  15, 1982). 47  FR  47269 
and  SEC.  V  Dvnapac.  Inc..  et  al..  Civ.  No.  C-tt»j- 
2069+-KPA.  NtXl'i  (hinsl  Judgment  of  Permajieni 
Injunction  and  Other  Equitable  Relief  entered 
November  7. 1986)  v»here  the  Commission  filed  a 
(.omplaini  against  23  defendants  alleging  &auduimt 
distribtitjon  of  unregistered  stock  ar>d  ntuneraus 
other  viulatiocs  of  the  securities  laws. 

"-The  STA  proposed  that  every  registered  transfer 
agent  maintain  a  level  of  net  worth  related  to'the 
number  of  issues  handled  by  the  transfer  agent.  The 
proposed  level  of  required  net  worth  for  registered 
transfer  agents  is:  (i)  Si  50,000  Kir  five  or  levk-er 
issues:  (iiTs200.000  for  six  to  24  issues:  (iii) 
$300,000  for  25  to  99  is.sues:  (iv)  S500.00U  for  100 
to  499  issues:  (v;  $650  000  for  500  lo  999  issues: 
and  (vi)  S1.000.00e  for  1.000  issues  or  more.  While 
the  STA's  propKJsa!  is  a  starting  point,  the 
Conunission  believes  that  transfer  agents  thai 
or.gnge  in  uncertificated  recordkeeping  fttnctians 
may  i.t>ed  more  net  worth  than  fransfej  agents  that 
do  not  j>'>rform  such  functions  to  ede<{ua'ely 
perform  'hiir  duties.  The  NYSE  and  the  American 
Slock  Exrt.;inge  ("Amex")  impose  a  STO.OOO.OOO 
and  a  S3  U':9.000  minimum  capital  roquifement. 
rcspoi  lively,  for  non-issuer  transfer  agents  tkai 
pt^rior.n  tratufer  functions  for  NYSE-listed  and 
Amex-lisfed  issues,  respectivply.  See  NYSE  Rule 
4t)b  and  .^mrx  Rule  891. 


limit  any  minimum  net  worth 
requirements  to  transfer  agents  that 
provide  the  DRS  services  or  engage  in 
other  unregistered  recordkeeping 
functions?  Would  investors  have 
sufficient  confidence  in  the  integrity  of 
the  proposed  DRS,  in  the  absence  of 
either  minimum  net  worth  or  minimum 
insurance  requirements?  Does  the 
present  lack  of  minimum  net  worth 
requirements  for  transfer  agents 
performing  transfer  functions 
exclusively  for  non-NYSE  and  non- 
Amex  issues  create  undue  risk  to 
investors?" 

The  Commission  also  invites 
comment  on  whether  net  worth 
requirements  would  impose  undue 
expense  on  transfer  agents  and  whether 
alternatives  to  net  worth  requirements 
might  achieve  the  goals  of  prompt, 
accurate,  and  safe  transfer,  clearance, 
and  settlement  of  securities 
transections.  Such  alternatives  might 
irtclude  reliance  on  existir^g  market 
forces,  such  as  the  ince.ntive  for  issuers 
to  avoid  liability  by  policing  transfer 
agent  performance.  Persons  addressing 
these  issues  are  invited  to  submit  data 
in  support  of  their  views. 

2.  Insurance  Requirement 

Unlike  funds  and  securities  held  by 
broker-dealers,  funds  and  securities 
held  by  transfer  agents  are  no*  covered 
under  the  Securities  Investors 
Protection  Act  of  1970  fSIPA'). «  SIPA 
established  the  Securities  Investors 
Protection  Corporation  ("SIPC")  fund, 
which  insures  each  customer  of  a 
broker-dealer  against  the  loss  of  funds 
and  securities  at  the  broker-dealer  in  the 
event  of  the  broker-dealer's  insolvency 
for  cash  and  securities  up  to  a  maximum 
of  $500,000.  with  a  hmit  of  $100,000  on 
claims  for  cash.  Nothing  analogous 
exists  with  respect  to  transfer  agents, 
although  non-issuer  transfer  agents  that 
transfer  securities  fisted  on  the  Amex  or 
the  NTt'SE  ere  required  to  obtain 
insurance.^"*  SIPC  was  estabfished  for 
broker-dealers  because  they  regularly 
handle  customers'  funds  and  securities, 
and,  without  such  protection,  investors 
face  the  potential  loss  of  funds  and 
securities  if  they  fail. 

To  cover  liabilities  that  might  arise  in 
connection  with  the  transfer  process, 
many  transfer  agents  have  purtiiased 
insurance  similar  to  insurance  coverage 
obtained  by  broker-dealers  and  banks. 


Insurance  currently  available  to  transfer 
agents  is  designed  to  protect  the  transfer 
agent  against  financial  loss  resulting 
from  Uabilities  for  substandard  transfer 
agent  performance,  including,  but  not 
limited  to  premises  less,  in  transit  loss, 
breach  of  duty  of  fidelity,  and 
fraudulent  tran.sfers."  In  addition, 
many  transfer  agents  already  are  subjetct 
to  self-regulatory  or<»aniz3tion  insurance 
requirements. 

The  Commission  requests  comment 
on  whether  an  insurance  requirement  is 
necessary  or  appropriate  for  the 
prritection  of  investors  or  to  further 
other  statutor}'  goals.'"  For  example, 
requiring  transfer  agents  to  maintain  an 
adequate  amount  of  insurance  or 
bonding  might  reduce  the  risks  posed  by 
transfer  agents  to  investors  and  other  . 
participants  in  the  clearance  and 
settlement  system. 

The  Commission  invites  commenters 
to  address  whether  an  insurance 
requirement  for  registered  transfer 
agents  would  be  necessary  if  a  net  viorth 
requirement  is  adopted.  Should  an 
insurance  requirement  be  imposed  as  an 
alternative  to  a  net  worth  requirement? 
Assuming  a  net  worth  requirement  is 
not  adopted,  are  there  safeguards  other 
than  an  insurance  requirement  that 
might  be  appropriate? 

"The  Commission  in\ites  commenters 
to  address  the  type  and  amount  of 
insurance  they  believe  s'nould  be 


"See note  32. 

''IS  U.S.C.  7Baaa-lll  (lfl93). 

"Amex  Rule  891  requires  a  minirmim  of 
$10,000,000  of  insurance  cowage  and  NYSE  Ruk 
49ft  requites  $25,000,000  of  taeunnce  covenfe  fcr 
non-issue:  tiansfer  agents  that  trartsfor  Amex-iistcd 
and  KYSE-listcdserurities.  rcspecfiveN.  See  none 
3J. 


""On  Premises  I.os!.  insurance  covers  U>s>  lA 
funds  or  securities  through  criminal  ads  of  other 
than  employees  and  thiaugh  unexplaiaad  causes 
while  on  the  insured's  premises,  tn  Transit  Loss 
insurance  covers  all  mettiods  of  shipping  wcurititf. 
and  to  any  destination  or  addressee  (e.g..  rrmil. 
overnight  delivery  service,  messenger,  or  armored 
■carrier).  Fidelity  insurance  covers  losses  through 
any  dishonest,  fraudulent,  or  crizninai  act  of  any 
employer  of  the  insured.  Kraudulest  Ttansfen 
insurance  covers  lasses  when  a  security  is 
registered  to  a  person  because  of  a  wroi^ful 
tmnsfi^r.  This  usually  occurs  because  the  signshm 
of  the  person  authoriong  the  trans-W  Is  fraaduienl 
or  the  person  signing  the  transfer  iwjoest  vioes  not 
have  the  authority  to  make  such  ttantSat.  Suiii 
insurance  is  generally  available  lo  transfer  ager.t.s 
under  a  blanket  bond  coverage.  See  E  Guttman. 
Modem  Securitiet  Ttmtsfei  (reviaad  md.  1987). 

"  The  STA  g^opoeed  that  every  legielBed 
transfer  agent  mMntain  a  level  of  iamianoe  (bat  witl 
reasonably  ptoied  the  transfer  agent  in  the  event  il 
incurs  liabiliries  in  perfotiring  its  transfer  activities 
The  ST.^  recommended  that  ^  Canmission 
expand  the  Annual  Study  and  EvaiiMtxan  (rf 
Internal  Accountant  Control  ("Interaal  Controi 
Report"),  urder  Cons.Tiission  Rule  17Ad-13,  to 
require  the  auditor  to  detemune  the  appropriate 
level  of  insurance  to  co««r  tboae  iiabiKties. 
Specifically,  the  STA  recooMBaMid  lh«  the 
Internal  Control  Report  cow  iaMMaaca  or  bondiug 
protection  including  wbethac  such  coverage  is 
adequate  in  tight  of  it;  operational  capabiTtty.  level 
of  net  worth,  nahire  and  degree  of  financia) 
exposure  from  its  tiansfcr  adivilias.  and  cost  at 
various  insurance  and  bnnding  altamMives.  Ttic 
STA  also  recommended  requiring  bank  ar.d  issuer 
transfer  agents  to  comply  with  Rule  t7Ad-t.1  aiid 
to  the  proposed  in.surance  mjuireinenfs. 
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required.  Commenters  addressing  these 
issues  also  might  consider  the  following 
questions.  What  criteria  should  be 
considered  in  determining  the 
appropriate  amount  of  insurance  (e.g.. 
volume  of  business,  types  of  securities)? 
Should  there  be  some  minimum  amount 
of  insurance  coverage  coupled  with 
subsequent  increases  reflecting  the 
transfer  agent's  potential  financial 
liability  based  on  the  dollar  value  of 
securities  for  which  the  transfer  agent 
performs  transfer  functions?  Is  an 
insurance  requirement  necessary  in 
light  of  NYSE  and  Amex  rules?  Should 
the  Commission  rely  on  the  insurance 
requirements  in  the  NYSE  and  Amex 
listing  standards? 

III.  Request  for  Comment 

The  Commission  is  interested  in 
receiving  comment  on  all  aspects  of 
transfer  agent  regulations  in  light  of  the 
upcoming  change  in  settlement  time 
h^mes.  The  Commission  also  invites 
comment  on  whether  new  transfer  agent 
recordkeeping  systems,  as  discussed  in 
the  Companion  Release,  justify  new  or 
different  regulations  to  promote  prompt, 
accurate,  and  safe  transfer  of  securities. 
The  Commission  also  invites 
commenters  to  address  the  costs 
associated  with  the  proposed 
amendments,  whether  the  proposed 
amendments  would  impose  a  burden  on 
competition,  and  whether  such  a 
burden,  if  any,  is  necessary  or 
appropriate  to  achieve  the  purposes  of 
the  Act.38 

IV.  Initial  Regulatory  Flexibility 
Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("Analysis"),  in  accordance  with  5 
U.S.C.  603.  as  amended  by  the 
Regulatory  Flexibility  Act  ("RFA") 
regarding  the  proposed  amendments  to 
Rules  17Ad-2, 17Ad-10.  and  17Ad-12. 

The  Analysis  notes  that  the  proposed 
rule  changes  would  affiect 
approximately  393  low  volume  transfer 
agents  that  qualify  as  "exempt  transfer 
agents"  within  the  meaning  of  Rule 
l7Ad-4(b).  Furthermore,  the  Analysis 
notes  that  the  proposed  rule  changes 
would  affect  174  transfer  agents  that 
perform  transfer  functions  for 
depository  eligible  securities.  The 
proposals  would  affect  all  transfer 
agents,  including  issuer,  bank  and  small 
mutual  fund  transfer  agents,  that  handle 
book-entry  securities. 

The  Analysis  notes  the  Commission's 
belief  that  the  majority  of  the  174 
transfer  agents  performing  transfer 
functions  for  depository  eligible 
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securities  affected  by  the  proposed  rule 
change  to  Rule  17Ad-2  will  not  incur 
signiHc  mt  additional  compliance  costs 
becaus<  many  of  these  registered 
transfei  agents  currently  comply  with 
the  pro  losed  rule  changes.  Moreover, 
many  t  ansfer  agents  performing  transfer 
functioi  IS  for  issues  listed  on  the  NYSE 
are  pres  ently  required  to  transfer 
securiti  }s  within  48  hours  of  receipt. 
The  An  ilysis.  therefore,  notes  the 
Commi:  ision's  belief  that  the  new 
transfei  turnaround  time  frames  will 
have  a  iractical  effect  only  on  those 
transfei  agents  that  are  currently  not 
subject  0  the  NYSE  requirement. 

The  J  .nalysis  states  that  the  proposed 
amend]  lenl  to  Rule  17Ad-10,  to  require 
that  ex{  mpt  transfer  agents  update  &e 
master  i  ecurityholder  files  every  10 
days  of  transfer  instead  of  30  days,  will 
not  imp  ose  significant  cost  on  exempt 
transfei  agents  because  these  exempt 
transfei  agents  are  low  volume  transfer 
agents  ( f.e.,  transfer  agents  that  process 
fewer  tqan  500  items  in  a  six  month 
period)j  The  Commission  believes  that 
10  days  is  sufficient  time  to  allow  such 
small  ti  insfer  agents  to  update  their 
master  i  ecurityholder  files.  The  10  day 
updatin  ;  requirement  is  the  same 
require!  lent  for  transfer  agents  that 
employ  batch  posting  systems  and  thus 
should  lot  significantly  effect  small 
transfer  agents  that  employ  such 
system^  In  addition,  the  Commission 
believes  that  the  benefits  to  investors 
outweij  h  any  additional  cost  to  comply 
with  th(  1 10  day  updating  requirement. 

The  /  nalysis  also  notes  the 
Commi)  sion's  belief  that  the  additional 
require!  lents  to  have  a  Securityholders' 
Bank  A  icount  in  Rule  17Ad-12  will  not 
impose  significant  cost  on  registered 
transfer  agents,  including  exempt 
transfer  agents,  because  most  registered 
transfer  agents  that  currently  handle 
dividen  is.  interest,  or  funds  involving 
DRSPPi  currently  maintain  accoimts  at 
banks  s  milar  to  the  Securityholders' 
Bank  Account.  For  those  registered 
transfer  agents  that  do  not  have  such 
account  s.  the  Commission  stated  that  it 
believes  that  establishment  and 
maintei  ance  of  such  an  account  will  not 
impose  significant  cost  on  registered 
transfer  agents. 

The  C  ommission  has  considered 
altemat  ves  to  the  proposed  rule 
changes  consistent  with  the 
require]  lents  of  the  RFA.  The 
altemat  ves  have  been  fully  considered 
as  to  th«  ir  economic  impact  and 
complia  nee  with  the  statutory 
objectiv  ss.  The  Commission  has  not 
found  a  i  acceptable  alternative  to  the 
propose  d  rule  changes.  Accordingly,  the 
Commii  sion  does  not  believe  that  the 
proposa  would  impose  undue  costs  on 


UMI 


small  transfer  agents,  and  that  any  costs 
incurred  by  transfer  agents  who  do  not 
currently  comply  with  these  proposed 
rules  would  be  outweighed  by  the 
benefits  that  would  accrue  to  the 
securities  industry. 

A  copy  of  the  Analysis  may  be 
obtained  by  contacting  Michele  Bianco. 
Attorney.  Division  of  Market  Regulation. 
U.S.  Securities  and  Exchange 
Commission.  450  5th  Street,  N.VV.. 
Washington,  D.C.,  20549,  at  202/942- 
4187 

V.  Text  of  the  Amendments 

List  of  Subjects  in  17  CFR  Part  240 

Transfer  agents;  Reporting  and 
recordkeeping  requirements;  Securities. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  proposes  to 
amend  Part  240  of  Chapter  II  of  Title  17 
of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  24a-GENERAL  RULES  AND 
REGULA-nONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  24D 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g.  77.j. 
77s,  77eee,  77ggg,  77nnn.  77sss.  77ttl.  78c, 
78d.  781,  78),  78/.  78m.  78n.  78o,  78p,  78q. 
78s,  7aw.  78x,  78//{d),  79q,  79t.  80a-20.  80a- 
23. 80a-29.  80a-37,  80b-3,  80b-4  and  80b- 
11.  unless  otherwise  noted. 


§240.17Ad-2    [Amended] 

2.  By  amending  §  240.17Ad-2(a)  by 
removing  the  phrase  "three  business 
days"  and  adding  in  its  place  "two 
business  days". 

3.  By  amending  §  240.17Ad-2(c)  by 
removing  the  phrase  "four  business 
days"  and  adding  in  its  place  "three 
business  days". 

4.  By  amending  §  240.17Ad-2(e)(l)  by 
removing  the  phrase  "three  business 
days"  and  adding  in  its  place  "two 
business  days". 

5.  By  amending  §  240.17Ad-2(e)(2)  by 
removing  the  phrase  "five  business 
days"  and  adding  in  its  place  "three 
business  days". 

S240.17Atf-10    (Amended] 

6.  By  amending  §  240.17Ad-10  by 
removing  paragraph  (a)(2)(i)  and 
redesignating  paragraphs  (a)(2)(ii)  and 
(a)(2)(iii)  as  paragraphs  (a)(2)(i)  and 
(a)(2)(ii). 

7.  By  amending  §  240.17Ad-12  to  add 
paragraph  (b)  to  read  as  follows: 

§240.17Ad-12    Safeguarding  of  funds  and 
securities. 

•        *        •        •        • 

(b)  Reserve  account  for  the  exclusive    ! 
benefit  of  securityholders.  Every 
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registered  transfer  agent  shall  maintain 
with  a  bank  or  banks  at  all  times  a 
"Bank  Account  for  the  Exclusive  Benefit 
of  Securityholders"  (hereinafter  referred 
to  as  the  "Securityholders'  Bank 
Account"),  and  it  shall  be  separate  from 
any  other  bank  account  of  the  transfer 
agent.  Every  registered  transfer  agent  at 
all  times  shall  maintain  in  such 
Securityholders'  Bank  Account  all 
securityholders'  funds  in  its  custody 
and  possession  that  are  related  to  its 
transfer  agent  activities. 

Dated:  December  1, 1994. 

By  the  Qimmission. 
Margaret  H.  McFarland, 
Deputy  Secretary 

IFR  Doc.  94-30128  Filed  12-7-94;  8:45  ajnj 
BILUNG  CODE  801(M)1-P-4M 
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Part  VI 


L  I  J 


LU 


Department  of  Labor 

Employment  and  Training  Administration 


20  CFR  Part  625 

Disaster  Unemployment  Assistance 

Program;  Advance  Notice  of  Proposed 

Rulemaking 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  625 

RIN  1205-AA50 

Disaster  Unemployment  Assistance 
ProgRMn;  Advance  Notice  of  Proposed 
Rulemaidng  and  Request  for 
Comments 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Advance  notice  of  proposed 
ruiemaldng:  request  for  comments. 

SUMMARY:  The  agency  is  considering 
revision  of  certain  sections  of  the 
implementing  regulation  of  the  Disaster 
Unemployment  Assistance  (DUA) 
Program.  Such  revisions  would  clarify 
and  simplify  the  States'  administration 
of  the  Program  which  provides  a  weekly 
assistance  amount  to  individuals 
unemployed  as  a  direct  result  of  a  major 
disaster.  The  Department  hereby 
provides  an  opportunity  for  public 
participation  in  developing  proposed 
rules.  If  the  Department  decides  to 
proceed  with  this  rulemaking  after 
reviewing  the  comments  filed  in 
response  to  this  notice,  a  proposed  rule 
will  be  published  in  accordance  with 
the  Administrative  Procedure  Act  (5 
U.S.C  553). 

DA^S:  Vfrhten  comments  on  this 
advance  notice  of  proposed  rulemaking 
must  be  received  in  the  Department  of 
Labor  en  or  before  February  6, 1995. 
ADDRESSES:  Written  comments  may  be 
mailed  or  delivered  to  Mary  Ann 
VVyrsch.  Director,  Unemployment 
Insurance  Service,  Employment  and 
Training  Administration,  U.S. 
Department  of  Labor.  Rown  S4231.  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

All  comments  received  will  be 
available  for  public  inspection  during 
normal  business  hours  in  Room  S4231 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Gillham.  Group  Chief,  Federal 
Programs  Group.  Division  of  Program 
Development  and  Implementation, 
Office  of  Program  Management  in  the 
Unemployment  Insurance  Service  at  the 
above  address:  Telephone  (202)  21^ 
5312  (this  is  not  a  toll-free  number). 
This  advanced  notice  of  proposed 
rulemaking  is  available  in  alternative 
formats  for  the  disabled,  such  as  on 
electronic  file,  on  computer  disk  and 
audio  tape.  They  may  be  obtained  at  the 
above  office. 

SUPPt^MENTARY  INFORMATION:  Section 
410(a)  of  The  Robert  T.  Stafford  Disaster 
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Relief  aai  1  Emergency  Assistance  Act 
(Stafford  Wet)  (42  U.S.C.  5177)  sets  forth 
the  outlii  es  of  the  DUA  Program.  The 
President  is  authorized  by  section  4l{)(a) 
of  the  Sta  ford  Act  to  provide  to  any 
individuj  1  unemployed  as  a  result  of  a 
major  dis  ister  declared  by  the  President 
under  th«  Stafford  Act  "such  benefit 
assistano !  as  he  deems  appropriate 
while  su(  h  individual  is  unemployed 
for  the  wi  leks  of  such  unemployment 
with  resp  set  to  which  the  individual  is 
not  entitl  sd  to  any  other  unemploymeDt 
compena  tion  *  *  *  or  waiting  period 
credit."  (  ther  terms  of  section  410(a) 
provide  t  lat  disaster  unemphsyment 
assistano  i  (DUA)  is  to  he  fumi^ed  to 
individui  Is  for  no  longer  than  26  we^« 
after  the  i  lajor  disaster  is  declared;  and 
for  any  w  jek  of  unemployment  a  DUA 
payment  s  not  to  exceed  the  maximum 
weekly  bi  nefit  amount  authorized 
under  the  unemployment  compensation 
(UC)  law  jf  the  State  in  which  the 
disaster  a  [xurred. 

Pursua  It  to  a  delegation  of  authority 
(51  FR  4S  J8.  February  10, 1986)  to  the 
Secretary'of  Labor  from  the  Director  of 
the  FedeiBl  Emergency  Managem«Tt 
Agency  (tEMA),  the  DUA  Program 
authorize^  by  section  410(a)  of  ihe 
Stafford  Act  and  the  appeals  of 
assistano  provisions  at  section  423  are 
implemei  ited  in  regulations 
promulga  ted  by  the  Department  of  Labor 
iDepartm^nt)  and  published  at  Part  625 
of  title  29  of  the  Code  of  Federal 
RegulafiBiis.  The  DUA  program  is 
administered  by  the  States  in 
aocDfdanfe  with  an  agreem«it  each 
State  hastiigned  with  the  Secretary  of 
Labor. 

The  Dt  A  Program  regulations  were 
last  amen  led  with  the  publishing  of  a 
final  rule  in  the  Federal  Register  on 
May  16,  imi  (56  FR  22800).  These 
amendmsits  »vere  basically  limited  to 
the  chan^  to  the  DUA  Program 
effected  byr  the  Disaster  Relief  and 
Emergenc  y  Assistance  Amendments  of 
1988  (Pul .  L.  100-107.  November  23. 
1988).  Pri  3r  to  the  1991  final  rule,  the 
DUA  Proj  ram  regulations  were  last 
revised  w  th  publication  of  a  final  rule 
in  the  Federal  Register  on  Seprtember 
16.1977    42  FR  46712). 

From  1  »77  until  the  summer  of  1993 
only  occa  iional  questions  (primarily 
from  the  1  Itate  agencies  administering 
the  progn  m)  concerning  application  or 
interpreta  ion  of  the  regulrtions  to 
individut   cases  arose.  The  Department 
was  able  o  respond  to  these  occasioDal 
questionawith  specific  answers  reltftiw 
to  the  inc  vidual  case  or  to  provide 
other  gui(  ance.  The  questioiaand 

did  not  warrant  revisions  of 
egulations. 


responses 
the  DUA 


However,  the  major  disasters  declared 
in  nine  Midwest  States  due  to  the 
magnitude  and  severity  of  storms  and 
flooding  during  the  late  spring  and  ' 
summer  of  1993  caused  the  Department 
to  respond  to  hundreds  of  inquiries 
from  the  State  agencies  concerning  the 
DUA  Program.  These  inquiries  stemmed 
from  the  diversity  of  occupations  and 
situations  for  thousands  of  unemployed 
individuals:  the  unavailability  of 
individual  and  employer  records  due  to 
flooding:  the  loss  of  transportation  or 
accessibility  to  roads,  bridges,  etc.;  and 
the  fact  that  many  thousands  of 
individuals  were  able  to  continue 
partial  employment.  The  Department's 
responses  ranged  from  policy 
interpretations,  such  as  the  use  of 
projected  income  expected  for  the  year 
if  the  disaster  had  not  occurred  for 
purposes  of  computing  a  weekly  amount 
and  utilization  of  projected  income  after 
the  disaster  for  determining  reductions 
from  the  weekly  amount  for  partial 
unemployment  during  a  week,  to 
blanket  extensions  of  the  filing  period. 
These  inquiries  required  the 
Department's  review  of  the  regulations 
and  its  past  policy  and  guidance  before 
a  response  could  be  provided.  This 
review  pointed  out  inconsistencies,  lack 
of  clarity,  and  unnecessary  complexities 
in  the  regulations  that  hindered  the 
Department's  and  States'  administration 
of  the  DUA  Program . 

Based  on  the  hundreds  of  inquiries 
and-questions  from  the  State  agencies, 
administering  the  program,  individuals. 
Governors,  members  of  Congress,  and 
other  organizations,  the  Department 
believes  that  changes  need  to  be  made 
to  the  DUA  Program  regulations  to 
address  the  above  concerns.  Therefore, 
the  Department  has  decided  to  follow 
the  process  described  below  to  make 
•  necessary  amendments.  The  Department 
has  also  solicited  comments  from  all  the 
State  agencies  administering  the' DUA 
Program  concerning  needed  changes. 
The  paramount  concern  expressed  in  all 
the  inquiries  mentioned  above  and 
comments  solicited  from  the  State 
agencies  dealt  with  the  computation  and 
amount  of  DUA  payable  for  a  week  of 
unemployment  under  the  provisions  of 
20  CFR  625.6,  "Disaster  Unemployment 
Assistance:  Weekly  Amount." 
Therefore,  the  Department  has 
determined  that  §  625.6  should  be 
amended  as  expeditiously  as  possible  in 
order  to  provide  a  simpler,  less  complex 
computation  of  a  reasonable  DUA 
weekly  payment  to  individuals 
onemployed  due  to  a  major  disaster.  To 
Aat  end.  the  Department  is  planning  to 
publish  separately  in  the  Federal 
Re^ster  an  interim  final  rule  amending 
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■  §  625.6.  effective  upon  publication,  with 
a  request  for  comments.  Due  to  the 
inconsistencies  and  unduly  restrictive 
provisions  in  the  current  §625.6.  the 
Department  believes  that  it  is  contrary 
to  the  public  interest  and  harmful  to 
potential  beneficiaries  to  not  have  the 
changes  in  place  prior  to  the  seasons  of 
the  year  when  most  major  disasters 
occur.  Any  comments  received  on  that 
separate  interim  final  rule  amending 
§  625.6  will  be  considered  before  a  finaf 
rule  is  issued.  Comments  on  the  interim 
final  rule  should  be  submitted  in 
accordance  with  the  instructions 
provided  therein,  not  as  part  of  this 
notice. 

The  purpose  of  this  document  is  to 
inform  the  public  of  other  provisions  in 
20  CFR  Part  625  to  which  the 
Department  is  considering  amendments, 
in  order  to  provide  the  public  with  an 
opportunity  for  input  prior  to  the 
specific  Departmental  proposed 
regulation.  In  addition,  comments  are 
requested  on  any  other  provisions  of  20 
CFR  Part  625,  other  than  §  625.6. 

As  a  matter  of  background,  the  first 
line  of  defense  to  an  individual's 
unemployment  due  to  a  disaster  is  the 
UC  program.  UC  partially  replaces 
wages  lost  during  temporary  periods  of 
unemployment  so  an  individual  can 
continue  to  obtain  certain  necessities 
(food,  clothing,  and  shelter).  Weekly 
DUA  payments  are' designed  to  provide 
UC-type  assistance  to  the  individual 
who  is  unemployed  as  a  direct  result  of 
a  major  disaster  declared  by  the 
President  and  is  not  eligible  for  UC.  Like 
UC  pajTnents.  the  DUA  Program  is 
designed  to  provide  temporary  partial 
income  replacement  in  order  that  the 
individual  unemployment  as  a  direct 
result  of  a  major  disaster  can  provide  for 
the  necessities  of  living.  DUA  and  UC 
are  not  programs  designed  to  provide 
100  percent  income  replacement  or  to 
ameliorate  business  losses  to  self- 
employed  individuals  who  suffer  such 
losses  due  to  a  major  disaster. 

In  addition,  DUA  and  UC  payments 
are  not  based  on  need.  Individuals  must 
have  performed  some  services 
indicating  an  attachment  to  the 
workforce,  and,  in  the  cases  of  DUA,  an 
individual  may  qualify  if  the  individual 
was  prevented  from  commencing 
employment  or  self-employment.  This  is 
the  major  difference  between 
unemployment  programs  and  needs- 
based  programs. 

Therefore,  considering  that  the 
framework  and  purpose  of  the  DUA 
Program  is  akin  to  the  UC  Program,  the 
Department  is  considering  the  following 
proposed  amendments  to  20  CFR  Part 
625.  The  Department  requests 
comments  on  these  proposed 


amendments  as  well  as  any  other 
provision  of  20  CFR  625.  other  than 
§625.6. 

Amendments  Under  Consideration 

1.  The  Department  is  considering 
amending  §  625.2  to  add  a  definition  for 
"Department"  to  mean  the  U.S. 
Department  of  Labor  and  the 
Employment  and  Training 
Administration  (ETA)  within  the 
Department.  Under  Secretary's  Order 
No.  4-75  (40  FR  18515),  ETA  has 
authority  to  administer  the  DUA 
Program.  In  various  documents  issued 
to  implement  the  DUA  Program, 
references  are  made  to  the  Department. 
Adding  the  definition  is  a  technical 
clarification  only  to  set  forth  in  the 
regulations  what  is  commonly 
understood  by  customers,  such  as  State 
agencies,  and  is  a  common  practice  in 
all  Departmental  issuances. 

2.  Tne  Department  is  considering 
amending  §  625.2  (s)  and  (t),  the 
definitions  of  an  "unemployed  worker" 
and  "unemployed  self-employed 
individuaL"  Currently,  these  definitions 
include,  in  part,  individuals  who  were 
employed  or  self-employed,  or  were  to 
commence  employment  or  self- 
employment,  in  the  major  disaster  area 
at  the  time  the  major  disaster  began.  The 
amendment  to  §  625.2  (s)  and  (t)  would 
also  include  individuals  who  reside  in 
the  major  disaster  area  but  are  unable  to 
reach  their  place  of  employment  or  self- 
employ-ment  outside  of  the  major 
disaster  area,  and  individuals  who  must 
travel  through  a  major  disaster  area  to 
their  employment  or  self-emplo>'ment, 
but  are  unable  to  do  so  as  a  direct  result 
of  the  major  disaster.  The  Department  is 
considering  this  amendment  based  on 
the  "liberal  construction"  requirement 
of  §  625.1(b).  To  limit  eligibility  for 
DUA  to  only  those  individuals  who 
were  employed  or  self-employed,  or 
who  were  to  commence  employment  or 
self-employment,  in  the  major  disaster 
area  is  a  narrow  construction  and  does 
not  carry  out  the  purposes  of  the 
Stafford  Act. 

This  amended  definition  would 
recognize  that  in  today's  mobile  labor 
force  not  everyone  resides  in  or  near  the 
location  of  his/her  employment  or  self- 
employment.  If  a  major  disaster  occurs 
that  directly  prevents  the  individual 
from  performing  services,  i.e.,  meeting 
one  or  more  of  the  causes  of 
unemployment  set  out  in  §  625.5.  the 
individual  should  not  be  denied 
eligibility  simply  because  he/she 
actually  worked  outside  the  major 
disaster  area  or  was  to  commence  work 
outside  the  disaster  area.  The  State 
agency  would  make  the  same  fact- 
finding as  it  does  now  for  individuals 


who  are  unable  to  reach  their  place  of 
employment  or  self-employment  under 
§625.5  (a)(2)  and  (b)(2).  The  State 
agencies  would  consider  factors  such  as 
alternate  means  of  transportation,  other 
routes  to  work  where  the  major  disaster 
has  disrupted  the  usual  and/or  shortest 
route,  commuting  patterns  in  the  area, 
and  the  reasonableness  of  utilizing  such 
alternatives  in  order  to  continue 
emplo\Tnent  or  self-employment. 

3.  Tne  Department  is  considering 
amending  §  625.4(g)  to  provide  that  an 
individual  must  be  a  citizen  or  national 
of  the  United  States  or,  if  an  alien,  be 
in  "satisfactory  immigration  status,'"  as 
a  condition  of  eligibility  for  DUA.  Thi< 
is  based  on  the  able  and  available 
requirements  common  to  all  State  UC 
laws. 

The  DUA  Program  provides  for  a  tvpe 
of  unemployment  compensation  in 
which  cash  benefits  are  payable  to 
individuals  with  respect  to  their 
unemployment  as  the  direct  resuh  of  a 
major  disaster,  which  is  analogous  to 
the  basis  under  which  compensation  is 
awarded  under  the  Federal-State  UC 
program.  Accordingly,  in  implement ing 
section  410(a)  of  the  Stafford  Act. 
§  625.4(g)  adapted  the  able  and  available 
requirement  from  the  Federal-State 
unemployment  compensation  progra.-n 
by  requiring  the  individual  to  be  able 
and  available  "within  the  meaning  of 
the  applicable  State  law  *   •   *." 

This  able  and  available  requirement 
pertains  to  all  applicants  for  DUA. 
including  aliens.  The  Department 
addressed  the  availability  requirement 
for  unemployment  as  it  pertains  to 
aliens  in  UIPL  1-86  (51  FR  29713. 
August  20,  1986)  and  UlPLs  12-87.  12- 
87,  Change  1.  and  6-89  (54  FR  10102. 
10113  and  10116.  respectively.  March  9, 
1989).  The  Department  stated  in  these 
documents  that  an  alien  must  be 
authorized  to  work  by  the  Immigration 
and  Naturalization  Service  to  be 
available  for  work. 

Since  the  able  and  available 
provisions  of  State  law  apply  to  the 
DUA  Program  by  virtue  of  §  625.4(g).  an 
alien  must  be  authorized  to  work  for 
those  weeks  for  which  DUA  is  claimed 
in  order  to  be  eligible  for  DUA.  If  an 
alien  meets  the  exception  provision  of 
§  625.4(g).  in  that  an  individual  injured 
as  a  result  of  the  major  disaster  is 
deemed  to  meet  the  able  and  available 
requirement,  such  alien  must  still  be  in 
"satisfactory  immigration  status" 
because  the  injury  does  not  convey  such 
status  to  an  alien.  The  Department  plans 
to  amend  §  625.4(g)  to  maike  this  clear. 

The  requirement  that  a  DUA  elain..«nt 
be  authorized  to  work  during  the  pe;.  .J 
that  benefits  are  claimed  also  parallc's 
the  requirements  of  sections  303(f)  ou.l 
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1137(d)  of  the  Social  Security  Act  (SSA) 
(42  U.S.C  503(f)  and  42  U.S.C.  1320b- 
7(d),  respectivBly)  applicabie  to  UC 
programs.  The  application  of  these 
provisions  to  the  DUA  Program  was 
discussed  in  the  preamble  of  the  final 
rule  implementing  the  1988 
amendments,  discussed  above,  and 
published  in  the  Federal  Register  on 
Mav  16. 1991  (56  FR  22A(M),  22802- 
22803). 

4.  The  Department  is  con.sidering 
amending  $625.4(g)  to  provide  that  a 
deceased  individual  will  not  meet  the 
able  and  available  reqairement  within 
the  meaning  of  the  applicable  State  law 
after  the  date  of  death.  See  item  6  of  this 
Advanced  Notioe  of  Proposed 
Rulemaking  (ANI^U^)  which  would 
provide  for  the  new  breadwinner  or 
major  support  for  a  household  to  receive 
DUA  in  lieu  of  the  decedent. 

5.  The  Department  is  considering 
amending  §625.4  to  add  a  new 
paragraph  (j).  This  new  paragraph 
would  provide  that  employment  in  a 
Federal.  State  or  locally  funded 
temporary  fob  de»gned  to  assist  in 
dean-irp  or  other  activities  to  enable  the 
(ommunity  to  recover  from  the  effects  of 
the  major  disaster  is  not  employment 
that  renders  the  individual  ineligible  for 
future  DUA  onre  the  temporary  job 
ends.  Under  the  DUA  Program,  an 
individual  is  ineligible  for  further  DUA 
under  a  major  disaster  declaration  if  that 
individual  is  reemployed  in  suitable 
employment  or  has  commenced  services 
in  self-employment,  since  the 
individual  would  no  longer  be 
unemployed  as  a  direct  result  of  the 
major  disaster.  This  amendment  would 
clarify  the  Department's  position  that 
such  temporary  employment  is  not 
suitable  employment,  since  it  is  not 
employment  that  was  or  is  the 
individual'sprincipal  .source  of  income 
and  the  individuars  li.'eiihood  was  or  is 
dependent  on  such  emplojTnent.  Thus, 
the  temporary  emplojonent  would  not 
disqualify  the  individusl  from 
(ontiiiiiing  to  receive  DUA  after  &e 
tumporary  employment  ends. 

6.  The  uepartment  is  considering 
amending  §625.5.  "Unemployment 
caused  by  a  major  disaster,"  to  provide 
a  deHnitiwi  of  the  phrase  "as  a  direct 
result  of  (he  major  disa.ster,"  as  utilized 
for  purposes  of  §625. 5(a)  and  (b)  in 
determining  if  an  individual's 
unemployment  is  directly  caused  by  the 
ninjor  disaster.  Section  4io(a)  of  the 
Stafford  Act  provides  that  "the 
President  is  authorized  to  provide  to 
any  individual  unemployed  as  a  result 
of  a  major  disaster  *  •  "."This  .same 
lauj^uage  H-as  in  the  Disaster  Relief  Acts 
of  1969.  1970,  and  1974.  The 
Department's  regulations  have  always 


provided  tfa^t  the  un^nployment  must 
be  "as  a  direct  result"  of  the  major 
di.saster,  but  it  has  never  been  defined. 
Over  the  yeirs,  various  interpretations 
have  been  abplied  by  the  States  and  the 
DepartmentJ  with  the  resuh  that  some 
individuals  ^.inemployed  for  indirect  or 
secondary  Aasons  have  been 
determined  eligible.  Therefore,  to 
ensure  greal  er  uniformity,  the 
Department  is  considering  defining  the 
phrase  "as  i  direct  result  of  tlje  major 
disaster." 

For  purp<  jes  of  §  625.5(a)(1)  and  (3) 
and  §625.5t)(l)  and  (3),  the  definition 
would  limjt'e'igibility  to  an  " 

unemployed  individual  who:  (IZ)  Can 
no  longer  perform  services  or  commerce 
services  in  employment  or  self- 
employmem  because  the  job  site  or 
work  locati<|n  is  made  inoperable  or  is 
inarx:essible|  as  a  direct  result  of  the 
major  disaster  or  (2)  is  unable  to 
perform  a  a  ajority  (over  50  percent)  of 
his/her  usu<  1  and  customary  services 
that  %vere  b«  ing  performed  prior  to  the 
major  disasi  er  because  sales  to 
customers  c  Mning  to  the  job  site  or  work 
location  hai  e  been  substantially 
reduced  as  a  direct  result  of  the  major 
disaster.  Examples  of  reasons  that  may 
qualify  an  iadividual  for  DUA  are: 

(1)  The  biailding(s)  where  services  are 
performed  in  employment  or  self- 
employment  is  destroyed,  under  water, 
or  has  had  structural  damage  causing  it 
to  be  closed  for  safety  reasons. 

(2)  In  the  case  of  self-employed 
fanners  or  agricultural  workers,  the  crop 
land  or  other  real  property  where 
.services  are  performed  is  under  water, 
destroyed,  or  otherwise  unavailable  for 
performing  iervices,  or  the  crop(s)  ready 
for  harvest  I  ave  been  destroyed  or 
cannot  be  h)  irvested. 

(3)  Power  and/or  water  services  that 
are  necessax  y  for  performing  services 
have  been  d  srupted  and  work  sites  are 
closed  until  utility  services  are  restored. 

(4)  Touris  s  who  usually  come  to  a 
craft  and  soi  rvenir  shop  within  the 
major  disasi  sr  area  no  longer  are  able  to 
come  to  the  major  disaster  area  because 
of  the  diaru  ition  caused  by  the  major 
disaster,  an<  .  therefore,  a  majority  of  the 
services  of  f  roviding  crafts  and 
souvenirs  c4n  no  longer  be  performed. 

The  inten<  of  amending  §625 .5(a)(1) 
and  (3)  and  1625.5(b)(1)  and  (3)  would 
be  to  provid  ?  equal  treatment,  for  DUA 
eligibility  purposes,  among  individuals 
who  producii  a  product  uid  those  who 
provide  a  se  rvice  (e.g.,  salespersons, 
shop  ownen  .  suppliers,  etc.).  Under  the 
Departmentp  current  interpretation,  an 
individual  it  the  service  section  is  not 
eligible  for  BUA  if  that  individual  can 
perform  hisj  httr  customary  services  but 
customers  a  e  not  seeking  these  services 


for  reasons  directly  related  to  the  major 
disaster.  This  amendment  would  change 
the  Department's  current  interpretation 
and  provide  DUA  eligibility  (assuming 
the  individual  met  the  other  DUA 
qualifying  requirements)  to  an 
unemployed  individutd  providing  a 
service  when  a  majority  of  his/her 
customers  are  not  seeking  these  services 
as  a  direct  result  of  the  major  disaster. 

On  another  point,  under  c\iTrent 
§  625.5(a)(2)  and  (b)(2),  eligibility  is 
limited  to  those  cases  where  the 
individual's  principal  means  of 
transportation  to  the  job  site  or  work 
location  v^as  made  inoperable  or 
destroyed  as  a  direct  result  of  the  major 
disaster  and  there  were  no  reasonable 
alternative  m.eans  of  transportation.  In  , 
addition,  under  §  625.5(a)(2)  and  (1^(2). 
an  individual  is  considerable  unable  te 
reach  a  place  of  employment  or  .<iclf- 
employment  as  a  direct  result  of  the 
major  disaster  if  all  reasonable  routes, 
by  whatever  means  of  transportation 
utilized  by  the  individual,  are  closed  or 
inaccessible  to  the  individual,  and  there 
are  no  other  reasonable  routes  or 
methods  of  transportation  available  that 
could  be  utilized.  In  determining 
eligibility  under  the  provisions  of 
paragraph  (a)(2)  and  (b)(2).  State 
agencies  currently  consider  factors  such 
as  the  normal  commuting  patterns  and 
distances  for  the  area,  the  availability  of 
alternate  transportation,  and  any 
attempts  by  the  mdividual  to  get  to  the 
work  site.  The  State  agencies  would 
continue  to  utilize  the  above  fectors  in 
determining  DUA  eligibility  under 
paragraphs  (a)(2)  and  (b)(2).  Paragraphs 
(a)(2)  and  (b)(2)  of  §625.5  are  applicable 
to  the  ametKhnents  to  §  625. 2(s)  and  (t) 
that  the  Department  is  considering  and 
are  described  in  item  2  of  this  ANPRM. 

Examples  of  situations  whore  an 
individual  may  be  eligible  for  DUA  are: 

(1)  The  individual's  only  means  of 
transportation  is  destroyed  or  made 
inoperable  by  the  disaster  and  there  are 
no  other  reasonable  means  of 
transportation  available. 

(2)  The  primary  route  utilised  by  fbe 
individual  (private  or  public 
transportation)  to  the  work  site  or  job 
location  is  destroyed  or  made 
impassable  as  a  direct  resuh  of  the 
major  disaster  and  there  are  no 
reasonable  ahemate  routes  or  means  of 
transportation  available. 

(3)  An  individual,  such  as  a  traveling 
salesperson,  over-the-road  at  local  track 
driver,  real  estate  salesperson,  or 
supplier,  is  unable  to  perform  a  majority 
(over  50  percent)  of  the  usual  and 
customary  services  because  of  closed  or 
impassable  streets  or  roads  to  the 
location(s)  where  sales  would  ocxur  or 
products  are  to  'oe  delivered. 
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The  Department  is  also  considering 
amending  §  625.5(a)(5)  and  (b)(4)  to 
clarify  its  position  on  individuals  who 
are  unable  to  perform  services  in 
employment  or  self-employment 
because  of  an  injury  caused  as  a  direct 
result  of  the  major  disaster.  The 
Department  has  interpreted  these 
paragraphs  to  mean  that  the  injury  must 
have  been  accidental  and  coincidental 
with  the  disaster,  not  as  a  result  of 
individuals  putting  themselves  in  a 
position  (by  personal  choice  not  directly 
related  to  the  individual's  emplojTtnent 
or  self-employment)  where  there  was 
likelihood  or  risk  of  personal  injury  or 
other  phvsical  harm  due  to  the 
individuals'  overall  health  condition(s). 

Some  examples  of  injuries  not  caused 
as  a  direct  result  of  the  major  disaster 
are: 

(1)  An  individual  does  not  report  to 
work  because  he/she  elects  to 
participate  in  sandbagging  activities  to 
prevent  flooding  of  the  community  and, 
as  a  result,  suffers  an  injury. 

(2)  An  individual  elects  not  to  report 
to  work  because  he/she  elects  to  repair 
damage  to  his/her  house  caused  by  the 
major  disaster,  and  the  individual  is 
injured  while  doing  the  repairs. 

Examples  of  injuries  caused  as  a 
diret.t  result  of  a  major  disaster  where 
an  individual  may  be  eligible  for  DUA 
are: 

(1)  An  individual  is  asleep  at  home 
and  a  tornado  strikes  the  house  injuring 
the  individual. 

(2)  An  individual  is  performing 
service  in  employment  or  self- 
emplov-ment  at  a  work  site  and  an 
explosion  or  fire  occurs  as  a  direct  result 
of  a  major  disaster  causing  the 
individual  to  be  injured. 

(3)  While  traveling  to  or  from  the 
worksite,  the  individual  is  injured  as  the 
result  of  the  destruction  of  the  mode  of 
transportation  used  which  is  the  direct 
result  of  the  major  disaster. 

(4)  While  carrying  out  normal  day-to- 
day activities  not  associated  with  the 
effects  of  the  major  disaster  [e.g.,  going 
to  the  grocery  store  or  doing  usual 
household  chores),  the  individual  is 
injured  as  a  direct  result  of  the  major 
disaster. 

The  above  examples  indicate 
situations  where  individuals  may  be 
considered  unemployed  as  a  direct 
result  of  a  major  disaster  under  the 
amendments  to  §  625.5  the  Department 
is  considering.  They  illustrate  the  direct 
link  between  the  major  disaster  and  the 
individuals'  unemployment  that  the 
Department  would  require,  but  they  are 
not  limiting  situations.  They  reflect  the 
Department's  position  that  an 
individual's  unemployment  must  be  the 
immediate  result  of  the  major  disaster — 


the  major  disaster  must  be  the  primary 
cause  of  the  unemployment,  not  some 
remote,  indirect  or  distant  cause  of  the 
individual's  unemployment  or  loss  of 
income,  as  would  be  the  case  where  the 
injury  stemmed  from  a  personal  choice 
related  to  the  major  disaster.  In  this 
regard,  the  Department  recognizes  that 
individuals  may  be  faced  with  personal 
<:hoices  such  as  protecting  property  and 
family.  However,  in  tliese  situations,  the 
unemployment  of  the  individual  may 
not  be  the  direct  result  of  the  major 
disaster,  but  may  be  the  result  of  the 
personal  choice  which  is  an  indirect  or 
secondary  link  to  the  major  disaster. 

For  purposes  of  §  625.5(3M4).  the 
Department  is  considering  adopting  the 
following  position  on  an  individual  who 
becomes  the  breadwinner  or  major 
support  for  a  household  because  the 
head  of  the  household  has  died  as  a 
direct  result  of  the  major  disaster.  The 
Department  is  considering  a 
requirement  that  tlie  deceased  head  of 
the  household  must  have  been  a  wage 
earning  member  of  the  household 
related  by  blood,  marriage,  adoption,  or 
other  legal  arrangement  to  the 
individual  who  becomes  the 
breadwinner  or  major  support  for  the 
household,  and  who  shared  a  common 
residence  with  the  individual.  The 
deceased  wage  earning  bead  of 
household  must  have  provided,  through 
employment  for  wages,  one-half  or  more 
of  the  household  income  or  means  of 
livelihood  during  the  base  period 
utilized  for  purposes  of  computing  a 
DUA  weekly  amount  under  §625.6,  or 
would  have  provided  such  income  but 
for  unemployment  during  the  base 
period. 

7.  The  Department  is  <.onsidering 
amending  §  625.8(a)  to  provide  that  the 
period  to  file  a  timely  DUA  initial 
application  is  60  days  from  the  date  of 
the  State  agency's  announcement  of  the 
availability  of  DUA.  or.  if  longer,  the 
period  announced  by  FEMA  for 
individuals  to  file  for  other  disaster 
relief  programs  under  the  jurisdiction  or 
coordination  of  FEM.A.  For  those  few 
major  disaster  declarations  where  DUA 
is  the  only  disaster  relief  program 
authorized  in  the  agreement  between 
FEMA  and  the  Governor  of  the  State  in 
which  the  major  disaster  was  declared, 
the  Department  is  considering  a  filing 
deadline  of  60  days  from  the 
announcement  date  of  the  major 
disaster.  This  deadline,  at  the  request  of 
the  State  agency  for  good  cause,  could 
be  uniformly  extended  by  the 
Department  for  all  DUA  applicants 
filing  in  the  State.  In  no  event,  however, 
would  any  extension  of  the  timely  filing 
period  granted  by  the  Department 
extend  beyond  15  days  after  the 


expiration  of  the  Disaster  Assistance 
Period.  The  current  provision  in 
§  625.8(a)  that  authorizes  acceptanw  uf 
an  application  filed  more  than  30  days 
after  the  Stale  agency's  announcemeul 
of  the  availability  uf  DUA  if  an 
individual  had  good  cause  for  the  late 
filing  would  be  considered  for 
elimination  for  the  following  rea&ons. 

During  the  past  few  years  the 
Department  has  received  numerous 
requests  from  State  agencies  to 
authorize  a  blanket  extension  of  the 
filing  period  for  good  cause  for  all 
individuals  who  are  filing  after  the  end 
of  the  30-day  amiounced  fihng  period 
rather  than  the  State  agency  having  to 
determine  good  cause  for  late  filing  on 
an  individual  basis.  Good  cause  has 
existed  because  of:  concern  about  the 
successful  notification  of  the  availability 
of  DUA  to  the  entire  potential  applicant 
population:  local  State  Agency  offit^es 
being  damaged  or  closed;  destruction  oi 
roads  and  bridges  that  applicants  would 
normally  use  to  reach  a  local  office; 
several  amendments  to  major  disaster 
declarations  adding  additional 
jurisdictions  causing  confusion  on 
timely  filing  periods;  and  various  other 
reasons.  In  addition,  the  current  la.st 
filing  date  for  the  FEMA-announred 
disaster  relief  program  does  not 
( oincide  with  the  separately  announced 
filing  period  for  DUA.  This  has  caused 
DUA  applicants  further  confusion  and. 
in  some  instances,  to  miss  the  DUA 
filing  deadline  because  of  the 
a.ssumption  that  all  disaster  relief 
programs  had  the  same  filing  period. 
Other  Federal  agencies,  such  as  the 
Small  Business  .Administration  utilize 
the  FEKlA-determined  filing  deadline 
for  its  programs.  The  FEMA-determined 
filing  period  is  applicable  to  an  entire 
State  or.  in  the  ca.se  of  the  Midwest 
flooding,  to  all  the  States.  Adoption  of 
this  change  to  §  625.8(a)  would 
eliminate  the  confusion  surrounding 
amendments  made  to  declarations  and 
would  have  the  various  disaster  relief 
programs  utilizing  the  same  ending 
date. 

The  State  agencies'  requests  for  a 
blanket  extension  of  the  filing  period 
have  usually  been  for  30  days.  When 
approved  by  the  Department,  this  has 
resulted  in  a  60-day  filing  period,  and 
this  time  period«quais  the  60-day 
period  the  Department  is  considering  as 
a  proposed  amendment.  Therefore,  the 
Department  does  not  exjiect  many 
requests  to  be  made  for  extensions,  but 
it  is  the  Department's  view  that 
provision  should  be  made  for  them  in 
the  regulations-. 

8.  The  Department  is  considering 
amending  (;  625.8(c)  to  add  a  new 
paragraph  to  provide  that  an  authorized 
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legal  representative,  as  determined 
under  the  laws  of  the  applicable  State, 
may  file  a  DUA  application  and  take  any 
subsequent  action  on  the  application 
(such  as  an  appeal)  on  behalf  of  an 
incapacitated  applicant  or  an 
applicant's  estate.  This  regulatory 
provision  would  set  forth  the 
Department's  position  and  guidance 
now  provided  in  UIPL  No.  29-91. 

9.  "The  Department  is  considering 
amending  §  625.14(c)  to  provide  for  two 
changes  concerning  exceptions  to  the 
recovery  by  offset  of  any  debt  due  the 
United  States.  Section  625.14(c) 
provides  that  any  DUA  payable  to  an 
individual  shall  be  applied  by  the  State 
agency  for  the  recovery  by  offset  of  any 
debt  due  the  United  States.  It  also 
provides  that  DUA  payable  shall  not  be 
applied  or  used  by  the  State  agency  in 
any  manner  for  the  pa>'ment  of  any  debt 
of  the  individual  to  any  State  or  any 
other  entity  or  person.  The  literal 
reading  of  this  provision  would  limit 
offset  to  only  those  instances  where  a 
Federal  debt  is  due.  However,  since  the 
provisions  of  §  625.14(c)  went  into 
effect.  Federal  laws  have  been  amended 
to  require  the  offset  of  UC  for  child 
support  obligations  being  enforced 
under  title  IV-D  of  the  SSA  (section 
303(e)(2)(A)(iii).  SSA;  42  U.S.C. 
503(e)(2)(A)(iii)),  as  well  as  to  make 
optional  the  offset  of  food  stamp  over- 
issuances  (section  303(d)(2)(B)(iii).  SSA; 
42  U.S.C.  503(dK2)(B)(iii)).  DUA 
payments  are  considered  to  be  UC  under 
26  II.S.C  85(c)  and  are.  therefore, 
subject  to  the  requirements  of  section 
303(e)(2)(A)(iii)  of  the  SSA  in  the  case 
of  child  support  obligations.  Therefore, 
the  Department  is  considering  amending 
§  625.14(c)  to  include  the  requirements 
for  the  offset  of  DUA  for  child  support 
obligations  being  enforced  under  title 
IV-D  of  the  SSA.  The  Department  is  also 
considering  amending  §  625.14(c)  to 
require  the  offset  of  DUA  for  food  stamp 
over-issuances  if  the  State  makes  such 
offsets  under  its  State  UC  program. 

In  addition.  States  are  permitted  to 
enter  into  cross-program  offset 
agreements  with  the  Secretary  of  Labor 
in  accordance  with  section  303(g)  of  the 
SSA  (42  U.S.C  503(g)).  In  the  final  rule 
published  May  16. 1991  (cited  above), 
the  Department  added  a  new  paragraph 
(3)  to  S  625.14(b)  providing  that  if  the 
State  has  an  agreement  in  effect  to 
implement  the  cross-program  offset 
provisions  of  section  303(g)(2)  of  the 
SSA,  the  provisions  of  such  agreement 
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are  app  icable  to  the  DUA  Program. 
Howevc  r,  no  language  was  added  to 
§625.1^  (c)  to  provide  that  if  a  State  had 
a  cross-  »rogram  offset  agreement  in 
place  ui  der  the  provisions  of  section 
303(g)  or  the  SSA.  intercept  of  DUA 
could  bi  made  to  liquidate  a  debt  due 
a  State  IpC  program.  See  UIPL  50-86  (51 
FR  297i3.  34273).  For  this  reason,  the 
Department  is  considering  an 
amendn  ent  to  §  625.14(c)  to  provide  for 
the  intei  cept  of  DUA  to  liquidate  a  debt 
due  the  State  UC  program  if  the  State 
has  a  en  iss-offset  agreement  under  the 
section  :  103(g)  of  the  SSA  in  place. 

10.  Tl  e  Department  is  considering 
amendii  g  §  625.14(j).  Criminal 
penaltie  s,  to  specifically  provide  that 
the  appl  cable  Federal  law  under  which 
an  indi\  dual  is  subject  to  prosecution 
is  18  U.J  ;.C.  1001.  In  addition.  State 
agencies  would  be  required  to  notify 
each  ap  ilicant  at  the  time  of  filing  an 
initial  a  (plication  for  DUA  of  the 
possibil  ty  of  criminal  prosecution 
under  §  1001  for  fraudulently  claiminK 
DUA.  ^ 

11.  Tl  B  Department  is  considering 
amendii  g  §625.17.  "Announcement  of 
the  begii  ming  of  a  Disaster  Assistance 
Period,"  to  instruct  the  States  to  issue  a 
notificat  on  setting  the  DUA  filing 
deadlint  not  later  than  the  applicable 
date  deti  trmined  in  accordance  with 
§625.8.  This  provision  would 
accommpdate  any  filing  period 
proposed  under  the  amendments  to 
§625.8  described  in  item  6  of  this 
ANPRM 

Commei  ts  Invited 

The  D  apartment  invites  comments  on 
the  prop  )sals  listed  above,  or  any  other 
area  of  tte  DUA  regulations,  except 
§625.6,  hat  the  public  views  as  needing 
clarificai  ion  or  amending.  Comments  on 
§  625.6 1  lay  be  filed  in  response  to  the 
separate  rulemaking  action  to  be 
publishe  d  in  the  Federal  Register. 

Drafting  Infonnation 

This  d  scument  was  prepared  under 
the  direc  lion  and  control  of  the  Director. 
Unempl(  lyment  Insurance  Service. 
Employi  lent  and  Training 
Adminii  tration.  U.S.  Department  of 
Labor.  2(  0  Constitution  Avenue,  NW.. 
Washinf  ton.  DC  20210:  Telephone  (202) 
219-783 1  (this  is  not  a  toll-free 
number) 

ClassifiG  ition — Executive  Order  12866 

This  advance  notice  of  proposed 
rulemak  ng  provided  in  this  document 


is  classified  as  a  "significant  regulatory 
action"  under  Executive  Order  12866  on 
Federal  Regulations.  The  resulting  final 
rule  may: 

(1)  Materially  alter  the  budgetary 
impact  of  entitlements  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(2)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates  and  the 
President's  priorities.  It  is  not  likely  to: 

(3)  Resuh  in  an  annual  effect  on  the 
economy  of  $100  million  or  more; 

(4)  Create  a  serious  inconsistency  or 
interfere  with  action  taken  or  planned 
by  another  agency. 

Any  cost  and  benefit  analysis  or 
assessment  of  the  potential  effects 
cannot  be  made  with  this  advance 
notice  of  proposed  rulemaking  since  the 
scope  of  the  amendments  will  not  be 
finalized  until  the  notice  of  proposed 
rulemaking  is  completed  based  on 
comments  received  to  this  advance 
notice. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  Ch  35. 
approval  has  been  obtained  fitim  the 
Office  of  Management  and  Budget 
(OMB)  for  the  recordkeeping  and 
reporting  requirements  under 
§  625.16(a)  for  the  DUA  forms  ETA  90- 
2.  81.  81A,  82.  83.  and  84.  The  OMB 
control  number  for  the  90-2  is  1205- 
0234.  and  for  the  81.  81  A.  82,  83,  and 
84  it  is  1205-0051.  OMB  approval  has 
also  been  obtained  for  the  recordkeeping 
and  reporting  requirements  under 
§  625.19(b).  under  OMB  control  number 
1205-0051. 

Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  at  No. 
17.225.  "Disaster  Unemployment 
Assistance  (DUA)." 

Lists  of  Subjects  in  20  CFR  Part  625 

Disaster  Unemployment  Assistance. 
Labor,  reemployment  services, 
unemployment  compensation. 

Signed  at  Washington.  DC.  on  December  1. 
1994. 

Doug  Roas. 

Assistant  Secretary  of  Labor. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  229, 239  and  240 

PMmm  No*.  33-7113: 34-36035;  File  No. 
87-26-041 

RIN3235-AQ0e 

UmKed  Partnership  Rolt-Up 
Transactions 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rules. 


SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commissien")  is 
adopting  new  rules  and  amendments  to 
its  rules  regarding  limited  partnership 
roll-up  transactions.  The  effect  of  the 
rule  is  to  implement  provisions  of  the 
Limited  Partnership  Rollup  Reform  Act 
of  1993  ("Act"),  which,  among  other 
matters,  added  new  Section  14(h)  of  the 
Securities  Exchange  Act  of  1934.  In 
addition,  the  amendments  will  conform 
the  current  Commission  definition  of 
"roll-up  transaction"  more  closely  to  the 
definition  of  that  term  in  the  Act. 
DATES:  Effective  date:  The  rule  and 
amendments  are  effective  on  December 
■  17. 1994. 

Tmnsition  dates:  For  a  discussion  of 
transition  provisions,  see  Section  in  in 
SUPPt^MENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B.  Toomey,  Office  of  Disclosure 
Policy.  Division  of  Corporation  Finance. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Mail  Stop  3-12. 
Washington  DC  20549.  at  (202)  942- 
2910. 

SUPPLEMENTARY  INFORMATION:  TTie 
Commission  today  adopts  amendments 
to  change  the  definition  of  limited 
partnership  roll-up  transaction 
contained  in  Item  901(c)  of  Regulation 
S-K  •  to  conform  more  closely  to  the 
definition  m  the  Act.2  which  added  new 
provisions  regarding  roll-up 
transactions  to  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act").'  The 
Commission,  consistent  with  the  Act. 
also  is  adopting  amendments  to 
Exchange  Act  Rules  14a-2,*  Rule  14a- 
6,'  and  14a-7,*  as  well  as  adding  new 
Exchange  Act  Rules  3b-ll.  14a-15  and 
14e--7,  and  a  new  Notice  of  Exempt 
Preliminary  Roll-up  Communication. 
Finally,  revisions  to  Item  911  of 


'  17  CFR  229.901(c). 

'Government  Securities  Act  Amendments  of 
1993.  Pub.  L  103-202.  Title  HI.  107  Stat  2344 
(1993). 

iiV.S.C.7Baetseq. 
•17  CFR  240.148-2. 

17CFR240.14a-6. 
*17CFR240.14a-7 
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n  S-K'  and  Forms  S-l,«  S-4.» 
■-1."  and  F-4  '2  under  the 
Act  of  1933  ("SecuriUes 
being  adopted. 

Ruction 

In  response  to  investor  complaints 
and  seripus  concerns  raised  in 
Congre^ional  hearings  about  limited 
partnersiip  roll-up  transactions,  in 
1991,  tm  Commission  adopted  subpart 
900  of  Rfegulation  S-K  '*  to  enhance  the 
quality  of  information  provided  to 
investors  in  connection  with  roll-up 
transactions,  and  established  a 
minimun  60-day  proxy  solicitation  or 
tender  offer  period  for  them."  The 
Commission  acted  again  in  the  area  of 
roil-ups  In  1992,  when,  as  part  of  its 
proxy  reform,  it  provided  rights  to 
security  polders  to  obtain  a  list  of 
security  polders  in  connection  with  a 
roll-up  rfelated  proxj-  solicitation 
involvin  5  Section  12  registered 
securitie  j.'* 

In  Dec  smber  1993,  Section  14(h)  was 
added  tc  the  Exchange  Act  to  address 
roll-up  a  )uses."  The  Act  represented 
the  culnmnation  of  Congressional 
inquiry  iito  the  area  of  roU-ups.  New 
Section  ^4(h)  of  the  Exchange  Act 
imposes  tertain  disclosure  and  other 
requirenients  for  roll-up  transactions. 
With  respect  to  disclosure  requirements. 


129.911. 

!39.11. 

139.25. 

{239.18. 

1239.31. 

I239.34. 
77a  el  seq. 
"17CFr!229.901-915. 
"Release No.  33-6922  (October  30. 1991)  (56  FR 
572371.  In  line  1991,  the  Commission  issued  a 
release  providing  interpretive  guidance  of  the 
existing  diteloture  requirements  applicable  to  roll- 
up  transactl  >ns.  See  Release  No.  33-6900  (June  17 
1991)  156  PI  28979). 

'•The  rec  jecting  security  holder  has  the  option 
of  receivinf  the  list  of  security  holders  or  having  the 
issuer  mail  tis  or  her  material.  Exchange  Act  Rule 
14a-7(b)|i;  CFR  240.l4a-7(b)). 

"  15  U.S.I :.  78n{h).  The  Act  also  amended 
Sections  6(1 1  and  ISA  of  the  Exchange  Act  |15 
U.S.C  78f(l]  and  15  U.S.C  78o-3i  to  require 
registered  securities  associations  and  national 
securities  ejichanges  to  adopt  rules  providing  for 
certain  protections  for  investors  whose  securities 
are  the  subject  of  a  roll-up  transaction  ("SRO 
Rules").  Se^ Release  No.  34-34533  (August  15. 
1994)  159  Ft  43147)  and  Release  No.  34-34803 
(October  7.  I994)  |59  FR  52202]  for  recent 
rulemaking  W  the  National  Association  of  Securities 
Dealers  ("Nf  SD")  in  this  area.  For  example,- 
registered  securities  associations  are  required  to 
promulgate  rules  preventing  their  members  from 
participating  in  roll-up  transactions  unless  a 
dissenting  litniied  partner  is  given  the  opportunity 
to  receive  aif  appraisal  and  compensation  for  the 
liniited  partiership  security,  or  other  comparable 
rights  ate  pr  tvided. 

The  Act  n  quires  that  the  Commission  prescribe 
regulations  i  uplementing  its  provisions  by 
n. u..  ,4  ^gg^  Section  302(b)  of  the 


December  i; 


Government  Securities  Act  Amendments  of  1993. 


the  Act  largely  codifies  the  disclosure 
requirements  of  subpart  900  of  \ 

Regulation  S-K;  revisions  to  the  ! 

Commission's  proxy  and  tender  offer 
rules  also  are  required.  The  Act  also 
contains  a  definition  of  "limited 
partnership  roll-up  transaction" '»  and     ; 
sets  forth  a  number  of  exclusions  for  its 
coverage,  which  inakes  it  narrower  than 
the  Commission  definition  of  roll-up 
transaction  in  current  Item  901  of 
Regulation  S-K  ("S-K  Definition"). «» 
In  September  1994,  the  Commission 
published  for  comment  proposed 
amendments  to  its  rules  concerning  roll- 
up  transactions  as  well  as  new  rules  to 
implement  the  provisions  of  the  Act 
("Proposing  Release").^  The  Proposing 
Release  noted  that  while  many  of  the 
requirements  of  the  Act  parallel  existing 
rules  of  the  Commission,  minor 
revisions  were  required  in  the  area  of 
disclosure  21  and  the  proxy  and  tender 
offer  rules.  The  proposed  changes  also 
included  amendjnents  to  the 
Commission's  S-K  Definition  of  roll-up 
transaction  to  conform  that  definition 
more  closely  to  the  definition  contained 
in  the  Act. 

The  Commission  received  five  letters 
of  comment  on  the  proposals:  the  letters 
were  submitted  from  two  professional 
associations,  a  law  firm,  the  North 
American  Securities  Administrators 
Association  ("NASAA"),  and  the  New 
York  Stock  Exchange  ("NYSE").22 
Commenters  generally  support  the 
proposals,"  and  agree  tiiat  the  S-K 
Definition  should  be  more  closely 
conformed  to  that  in  the  Act.  However, 
two  commenters  advocate  complete 
conformity  of  the  S-K  Definition  to  the 
one  in  the  Act.^-*  Other  specific 


'•The  legislation  generally  defines  the  term  as  a 
transaction  involving  the  combination  or 
reorganiration  of  one  or  more  limited  partnerships, 
directly  or  indirectly,  in  which  some  or  all  the 
mvestors  receive  new  securities  or  securities  in 
another  entity.  A  roll-up  may  be  structured  as  an 
acquisition,  a  merger,  a  tender  (exchange)  offer  or 
in  some  other  fashion. 

'•17  CFR  229.901(c). 

"Release  No.  33-7090  (September  1,  1994)  [59 
FR  463651. 

"See  Items  901-915  of  Regulation  S-K. 

°The  comment  letters  are  available  for 
inspection  and  copying  at  the  Commission's  Public 
Reference  Room  (see  File  No.  S7-26-94). 

"The  NYSE  addressed  only  one  part  of  the 
proposals,  namely,  the  defmition  of  "regularly 
fraded,"  which  it  opposed.  See  Section  n.A.2. 
below,  for  further  discussion. 

"See  letter  from  Tony  M.  Edwards.  General 
Counsel.  National  Association  of  Real  Estate 
Investment  Trusts,  dated  November  1, 1994 
("NAREIT  Letter"):  see  also  letter  from  Judith  D. 
Fryer,  Kaye.  Scholer,  Fieiman,  Hays  &  Handler,  for 
the  Subcommittee  on  Partnerships,  Trusts  and 
Unincorporated  Associations  of  the  Committee  on 
Federal  Regulation  of  Securities,  Section  of 
Business  Law  of  the  American  Bar  Association 
dated  October  31, 1994  ("ABA  Letter"). 
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comments  and  concerns  are  discussed 
below. 

After  consideration  of  the  comments 
and  the  Commission's  exp>erience  in  the 
area  of  roll-up  transactions,  the 
proposed  amendments  are  being 
adopted  substantially  as  proposed. 
Although  not  required  by  the  Act.  and 
as  outlined  more  completely  below,  the 
Commission  today  adopts  a  definition  of 
roll-up  transaction  for  disclosure  and 
certain  other  requirements  governing 
roll-ups  that  conforms  more  closely  to 
the-definition  in  the  Act;  the  legislative 
definition  applies  to  all  of  the  new 
substantive  requirements  imposed  by 
the  Act.  Under  today's  amendments,  the 
S-K  Definition,  as  amended  ("Amended 
S-K  Definition"),  will  continue  to  be 
broader  than  that  in  the  legislation.  The 
sole  difference  between  the  proposals 
and  the  amendments  being  adopted 
today  is  that,  as  discussed  below,  the 
"listed  to  listed"  exclusion  of  the 
Amended  S-K  Definition  adopted  today 
will  not  include  securities  listed  on  the 
American  Stock  Exchange's  ("Amex") 
Emerging  Company  Marketplace 
("ECM"). 

II.  Discussion  of  Amendments  and  New 
Rules 

A.  Amendments  to  Regulation  S-K 
Definition  of  Roll-Up  Transaction 

1.  Definition  and  Exclusions 

Consistent  with  the  proposals,  the 
amendments  to  the  S-K  Definition 
adopted  today  add  certain,  but  not  all, 
of  the  exclusions  contained  in  the  Act. 
Thus,  the  Amended  S-K  Definition  is 
narrower  in  scope  than  the  current  S- 
K  Definition.23  but  broader  than  that  in 
the  Act.  The  Amended  S-K  Definition 
applies  to  the  disclosure  2*  and  certain 


other  requirements  governing  roll-ups. 
as  discussed  below,  while  the  legislative 
definition  applies  to  the  SRO  Rules  and 
the  new  rule  relating  to  differential 
compensation. 

For  purposes  of  disclosure  provided 
to  investors  in  connection  with  roll-up 
transactions,  the  S-K  Definition,  as 
amended  today,  differs  from  the 
legislative  definition  in  two  principal 
respects,  as  discussed  in  more  detail 
below.  First,  the  Act  applies  only  to 
transactions  involving  limited 
partnership  entities,  while  the  Amended 
S-K  Definition  of  a  "roll-up 
transaction"  will  continue  to  cover 
transactions  involving  finite-life 
entities,  however  organized.^'  Second, 
the  Act  includes  two  separate 
exclusions  that  depend  upon  the  listed 
status  of  the  securities  to  be  issued  or 
exchanged,  which  are  replaced  in  the 
Amended  S-K  Definition  by  a  different 
exclusion  for  transactions  in  which  both 
the  securities  to  be  exchanged  and  the 
securities  to  be  issued  in  the  roll-up  are 
listed  securities.^** 

Under  today's  amendments  to  the  S- 
K  Definition,  the  following  transactions, 
which  do  not  generally  present  the 
concerns  the  roll-up  regulatory 
framework  was  designed  to  address,^' 
are  excluded  from  the  S-K  Definition 
for  the  first  time:  ^ 

(1)  Transactions  wherein  the  interests 
of  all  of  the  investors  in  each  of  the 
partnerships  are  repurchased,  recalled, 
or  exchanged  in  accordance  with  the 
terms  of  the  preexisting  partnership 
agreement  for  securities  in  an  operating 
company  specifically  identified  at  the 
time  of  the  formation  of  the  original 
partnership: '■ 


"Thus,  certain  transactions  that  would  have  been 
covered  by  the  current  S-K  Deflnition  will  no 
longer  be  covered  under  the  Amended  S-K 
Definition.  Disclosure  and  procedural  compliance 
burdens  for  these  transactions  will  be  reduced.    . 

^As  there  is  no  analogue  to  subpart  900  in 
Regulation  S-B  (17  CFR  228.10  et  seq],  small ' 
business  issuers,  as  defined  in  Rule  405  of 
Regulation  C  |17  CFR  230.405),  engaged  in  roll-up 
transactions  eligible  to  register  on  Form  S-4  must 
furnish  the  information  required  by  subpart  900  of 
Regulation  S-K  as  well  as  the  other  requirements 
of  that  form.  See  General  Instruction  D.3  to  Form 
S— 4.  Today's  amendments  add  a  sentence  to 
General  Instruction  1.1  to  Form  S— 4,  as  proposed, 
to  refer  specifically  to  the  applicability  of  subpart 
900  of  Regulation  S-K  to  small  business  roll-up 
transactions. 

The  disclosure  requirements  apply  to  registration 
statements  on  Form  S-4  or  Form  F-4,  the  fomu 
generally  used  in  connection  with  business 
combinations  or  reorganizations.  If  securities  to  be 
issued  in  a  roll-up  transaction  are  registered  on 
another  form,  but  would  be  authorized  to  be 
registered  on  Form  S-4  or  Form  F-4,  the  roll-up 
rules  apply  in  that  context.  See  n.  IS  to  Release  No. 
33-6922.  Instructions  todav  are  added  to  Forms  S- 
1.  F-1  and  S-ll  to  such  effect.  Those  instructions 


do  not  expand  the  transactions  subject  to  the  roll- 
up  rules,  but  merely  state  that  transactions  that 
otherwise  meet  the  defmition  of  roll-up  adopted 
today  and  are  registered  on  those  forms  will  be 
subject  to  the  roll-up  rules. 

""Partnership"  is  defined  currently  at  Item 
901(b)  of  Regulation  S-K  [17  CFR  229.90l(b)j  to 
mean  any  fmite-life  limited  partnership,  or  other 
finite-life  entity.  "Finite-life"  is  defined  currently  at 
Item  901(b)(2)(i)  117  CFR  229.901  (b)(2)(i)l.  Today  s 
amendments  do  not  change  these  defmitions. 

"The  term  "listed  securities"  is  discussed  in 
Section  I1.A.1,  below. 

'•Although  such  transactions  will  be  excluded 
bom  the  coverage  of  the  roll-up  rules,  if  a 
transaction  raises  concerns  addressed  by  the  roll-up 
rules,  whether  or  noLexcluded  from  the  rules,  the 
disclosure  required  under  the  rules  should  be 
considered  from  an  anti-fraud  perspective.  See 
Release  No.  33-6922,  Section  lU.B. 

•'"The  Amended  S-K  Definition,  like  the 
legislative  definition,  also  excludes  transactions 
where  the  securities  to  be  issued  or  exclianged  are 
not  required  to  be,  and  are  not.  registered  under  the 
Securities  Act.  See  amended  Item  90l(c)(2)(ii)  of 
Regulation  S-K.  Transactions  meeting  the  criteria  of 
this  exclusion  have  never  been  subject  to  the 
Commission's  roll-up  requirements,  since  such 
requirements  are  triggereid  by  the  filing  of  a 
Securities  Act  registration  statement. 

*■  Amended  Item  goi(L)(2)(i)  of  Regulation  S-K. 


time  of  the  formation  of  the  original 
partnership;" 

(2)  Transactions  that  involve  only 
issuers  that  are  not  required  to  register 
or  report  under  Section  12  of  the 
Exchange  Act.'^  both  before  and  after 
the  transaction;  ^^ 

(3)  Transactions  that  involve  the 
combination  or  reorganization  of  one  or 
more  partnerships  in  which  a  non- 
affiliated party  succeeds  to  the  interests 
of  a  general  partner  or  sponsor,  if:  (A) 
such  action  is  approved  by  not  less  than 
66%%  of  the  outstanding  units  of  each 
of  the  participating  partnerships;  and 
(B)  as  a  result  of  the  transaction,  the 
existing  general  partners  will  receive 
only  compensation  to  which  they  are 
entitled  as  expressly  provided  for  in  the 
preexisting  partnership  agreements;  ^ 

(4)  Transactions  in  which  the 
securities  offered  to  investors  are 
securities  of  another  entity  that  are 
reported  under  a  transaction  reporting 
plan  declared  effective  before  December 
17. 1993  by  the  Commission  under 
Section  llA  of  the  Exchange  Act.^s  if: 
(A)  such  other  entity  was  formed,  and 
such  class  of  securities  was  reported 
and  regularly  traded, '^  not  less  than  12 
months  before  the  date  on  which 
soHciting  material  is  mailed  to 
investors;  and  (B)  the  securities  of  that 
entity  issued  to  investors  in  the 
transaction  do  not  exceed  20%  of  the 
total  outstanding  securities  of  the  entity 
exclusive  of  any  securities  of  such  class 
held  by  or  for  the  account  of  the  entity 
or  a  subsidiary  of  the  entity;  ^' 

(5)  Transactions  in  which  all  of  the 
investors'  partnership  securities  are 


"  Amended  Item  90l(c)(2)(i)  of  Regulation  S-K 

« 15  U.S.C  78/. 

"Amended  Item  90l(c)(2Kiii)  of  Regulation  S-K 
As  discussed  in  the  Proposing  Release,  if  a 
transaction  involves  the  issuance  of  a  s<Kniritv  that, 
after  the  transaction,  would  be  convertible  into  a 
security  of  an  issuer  that  is  required  to  register  or 
report  under  Section  12,  this  exclusion  would  not 
be  available  since  the  transaction  would  not  involve 
only  non-Section  12  issuers.  See  n  31  to  the 
Proposing  Release. 

Three  commenters  voice  concern  that  since  no 
time  limit  was  placed  on  the  convertibility  of  the 
security,  certain  transactions  that  provide  for 
convertibility  to  a  Section  12  registered  security 
after  a  long  period  of  time  would  unnecessarily  be 
subject  to  the  roll-up  requirements.  See  NAREIT 
Letter,  ABA  Letter  and  letter  from  James  E  Showen 
of  Hogan  &  Hartson  L.L.P.,  dated  November  1,  1994 
("Hogan  li  Hartson  Letter").  The  Commission 
acknowledges  the  commenters'  concems,%ut  rather 
than  set  a  time  limit  for  the  conversion  feature,  the 
Commission  notes  the  possibility  that  certain  of 
these  transactions,  based  on  their  particular  facts 
and  circumstances,  may  not  require  the  special 
protections  of  the  rules.  Parties  involved  in  such 
transactions  may  seek  exemptive  relief.  See 
Amended  Item  901(c)(3)  of  Regulation  S-K. 

*< Amended  Item  901(c)(2Kiv)  of  Regulation  .S-K 

"15  U.S.C  78k-l 

'"See  Section  n.A.2,  below,  for  a  discussion  of 
the  term  "regularly  traded." 

•'Amended  Item  901(cM2Kv)  of  Regubtion  .S-K 
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reported  under  a  transaction  reporting 
plan  dedned  effective  before  December 
17, 1993  by  the  Commission  imder 
Section  11 A  of  the  Exchange  Act  and 
such  investors  receive  new  securities  or 
securities  in  another  entity  that  are 
reported  under  a  transaction  reporting 
plan  declared  effective  before  December 
17. 1993  by  the  Commission  under 
Section  llA  of  the  Exchange  Act;  except 
that,  for  purposes  of  this  exclusion, 
securities  that  are  reported  under  a 
transaction  repofting  plan  declared 
efEective  before  December  17. 1993  by 
the  Commission  under  Section  11 A  of 
Exchange  Act  do  not  include  securities 
listed  en  the  Amex's  ECM;  3b 

(6)  Tnnsections  in  which  the 
investors  in  any  of  the  partnerships 
involved  in  the  transactioQ  are  not 
subject  to  a  si^aificant  adverse  chai;^ 
with  respect  to  voting  rights,  the  terms 
of  existence  of  the  entity,  management 
compensation  or  investment 
ot^ectivee;  *»  and 

(7)  Treaeections  in  which  all  investors 
are  provided  an  option  to  receive  or 
retain  a  secnrity  under  substaitially  the 
same  tenns  and  cooditions  as  the 
original  issiie.*" 

The  Act  sets  forth  two  exclusions  Ear 
transaction*  where  either  no  listed 
securities  would  be  issued  or  where  ail 
of  the  parteership  interests  to  be 
exdunged  era  listed  securities  at  the 
tiree  «f  afing.  Rather  than  indudmg 
these  exclusions  in  the  Amended  S-K 
De&rition,  the  ProfMising  Release 
soUdted  comment  on  a  single  exclusion 
for  transections  in  which  both  the 
securities  ef  the  subiect  partnerships 
and  the  surviving  entity  are  listed 
seoHitaes.  since  the  transactions 
encompassed  by  the  legislative 
exclusions  may  raise  the  concerns  (e.g., 
significant  caaHicts  of  interest,  adverse 
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^^        >>w  Wt<cX2Kvi) of  Resulalion  S-K 
^*'**'  *"*?!*•  '"^'"'■■^  "f  '*•«  Amw'»  ECM 
■mthitptoiiriwii  tbstMly  change  from  the 
propo«ali.,SM  b«i«Mir  far  a  mon  complete 
di«cu«ioi  of  this  exclusion. 

"Anw>Mted  Item  «n(cK2XviiJ  of  Regulation  S-K. 

''^"•••••"^'•wn «>l(c)(2)(viii)  of  ReguUtlon  J^- 
K.  A^nandedttcm  901(c)  of  Regulation  S-K  does  not 
contMn  tL«  oxchisloii  contained  in  Section 
i4(hNSMA)(rfth« Exchange  Act  lis  U.S.C. 
7Bn(hVSXA))  for trmsactlomt  involving  non-Rnite- 
life  enlllm.«inc>  the  teiro  "partnership"  is  already 
defined  at  Itam  goUbND  of  Regulation  S-K  |17  CTR 
229Jl01idXlYi  to  Include  only  "rinite-life"  enliHes 

In  res  lonaa  to  the  Commission's  raqueai  for 
comment  ia  the  Praposiag  Release,  tvro  cnmmenters 
suppon  fataioiag  ih*  aiKth  aid  seventh  exclusions 
in  the  uMaraaU  of  cafUinty  (NARErr  and  ABA 
'fllf*''  ""^l*?**  ^""""""^  advocates  treHtraet« 
ofAuw  taaaac(iaw4w  a  casa-by-case  basis  (Utter 
from  Philip  A.  FoigiB.  i>Maident.  and  |en7  Baker 
Chair.  Oiaad  Paitici|Mti«i  l»rognim8  Committee. 
NASAA.  dated  November  1. 1994  ("NASAA 
l^ner")).  In  the  intareat  of  more  complete 
'.informily  wtth  the  legislation,  the  eKclusioms  are 
..doptcd  as  puipascd. 


changes  i  nd  differing  effects  for 
paitnersl^p  investors)  that  led  to  the 
Commissions'  roll-up  disclosure  and 
procedui^  mles.""  For  purposes  of  the 
Proposini  Release,  the  terra  "listed 
securities"  encompassed  securities 
listed  on  the  NYSE  or  the  Aroex 
(including  those  listed  on  the  ECM)  or 
authorize^  for  quotation  on  Nasdaq/NM. 
or  in  sorap  cases  listed  on  regional 
exchangeli  that  substantially  meet  the 
Amex  lisling  criteria.  However, 
commentlwas  solicited  as  to  whether 
any  speciJFied  categories  of  securities,  for 
example,  jthose  listed  on  the  ECM. 
should  be  excluded. 

Three  oommenters  address  the  "listed 
securities'  issue.  One  commenter 
suggests  that  ECM  securiUes  should  not 
be  includkl  within  the  term  "listed 
securities:'  because  such  securities  fail 
to  provide  investors  with  predictable 
and  ascertainable  market  value.'*^  Two 
commentirs  suggest,  however,  that  this 
exclusiooibe  broadened  to  include 
transactitms  involving  issuers  whose 
securities  were  listed  prior  to  the 
tiansacttok.  and  where  investtxs  receive 
unlisted  ncurities  in  exchange. ^> 

The  Cofnmission  notes  that  the  ECM 
was  inteniied  to  provide  small 
compani^  an  opportunity  to  list  their 
securities^that  otherwise  would  not 
qualify  fc^  an  exchange  listing.**  The 
regulator]!  treatment  of  ECM  securities 
differs  in  |mp<»tant  respects  bom  the 
tivatmentkif  other  Usted  securities.  The 
listing  staiidards  for  ECM  issoere  ere 
signifkai^y  lower  than  those  for 
regular  A«Mx-listed  issuers,  and 
accordingly,  the  market  for  ECM 
securitiesjmay  not  be  as  hquid  and  deep 
as  those  f^r  other  listed  securities,  bi 
addition,  Companies  listed  on  the  ECM 
are  geno'aily  not  marginable  unless  they 
satisfy  tlM  company  specific  criteria  for 
inclusion  in  the  Federal  Reserve's  OTC 
Margin  L^  subject  to  the  same 
maintenance  mai^n  treatmem  ftwOTC 
non-NMS  securities,  rather  than  the 
treatment  hccorded  regular  Amex 
companie*  under  Federal  Reserve  Board 
Regulation  T.  After  consideration  of  the 
foregoing.ias  well  as  the  comments 
received.*^  the  Commission  has 
determined  to  adopt  the  "listed-to- 
listed"  exi  iusion.*^  as  proposed,  except 
that  secur  ties  listed  on  the  ECM  will 


not  be  encompassed  within  the 
exclusion.*'^ 

As  noted  above,  unlike  the  legislative 
definition,  the  AmetKled  S-K  Deflnitioii 
pf  roll-up  transaction  is  not  rastricted  to 
tran.sactions  involving  limited 
partnerships.  Rather,  the  Amended  S-K 
Definition  applies  to  transactions 
involving  all  finite-life  entities,  whether 
or  not  organized  as  limited  partnerships 
While  commenters  generally  support 
the  amendments  to  the  S-K  Definition, 
and  in  particular,  support  efforts  to 
conform  the  &-K.  Definition  to  that  in 
the  Act.  two  commenters  object  to  the 
lack  of  complete  conformity  with  the 
definition  in  the  Act.  and  specifically 
question  the  rati^male  for  having  the 
definition  apply  to  entities  other  than 
partnerships. *«  hi  contrast,  one 
commenter  supports  the  Commission's 
proposal  in  this  area,  noting  that  seveiaJ 
abusive  roll-up  transactions  have 
involved  real  estate  investment  trusts  as 
well  as  limited  partnerships,  and  that 
new  structures  are  now  being  used  by 
direct  participation  programs  (e.g.. 
limited  liability  companies  and  business 
trusts).*8 

Based  on  the  staffs  experience  of 
reviewing  the  disclosure  documents 
filed  in  connection  with  roll-up 
transactions  by  finite- life  entities, 
including  non-partnership  entities,  such 
as  finite-life  trusts,  it  has  been 
determined  that  the  roll-up  regulatory 
framework  should  continue  to  apply  to 
all  finite-4i&  entities.  Finite-hfe  entities 
other  than  partnerships  do  not 
necessarily  provide  investors  with  any 
additional  protections  in  a  roll-up 
transaction  because  of  their  difiiereot 
legal  structures.  No  distinction  between 
the  disclosure  required  for  non- 
partnership  finite-life  entity  roll-ups 
and  partnership  roll-ups  appears 
wanranted  based  on  the  technical  legal 
structure  of  the  entities. 


**  See  Sect  on  I.B.4  of  the  Proposing  Rrlease. 
'-SeeNAS^A  Letter. 
«•  See  NAI  KfT  Leear  and  ABA  Letter. 
♦^Release  I  In.  3«-ae44S  (March  5. 1998)  |57  FR 
h693|. 

''One  ctmtnemer  notes  ttiat  the  ECM  was 
established  %r  the  specific  pnrpose  of  allowing 
exchanse-typft  trading  of  secnriHes  that  would 
otherwise  fail  to  meet  the  substantive  lisling 
r^uiremBntsjof  the  Amex.  See  NASAA  Letter. 

«-A«»cndu  Ute»801(c)!2)(wi)of  ReguUaloo^.S-K., 


**  The  two  separate  legislstiTe  exdmions  arc  not 
adopted  aince  these  vxcinstans  may  raise  the 
concerns  tbM  M  to  th*  Commiastoii's  cmrwnt  tnll- 
up  discloaan nd  ptocMiuiai  luies.  With  regard  t* 
the  first  exoluaien.  It  U  vniikeiy  that  a  trans«cJion 
woaU  be  pn^oaad  wbara  m  licted  seairiiie* 
woBMbeJauedatooarpH-Bpshlaioricallyhave 
beaa  prapoaad  pciadp^y  a*  a  maans  to  achiere 
liquidily.  H—Mw,  cmIi  a  txanaaction  still  c«ild 
involve  rigaificaM  oonflicts  of  intereai.  adverse 
changes  and  di0ara«  affact*  far  partnership 
investors,  which  wiU  be  addressed  by  the 
Commiswons rtril-up discloauFe rules.  Further. if 
the  securitiM  to  ba  iaaaed  would  not  be  listed  and 
the  limited  partnership  interests  were  not  listml 
securities,  iovastsis  would  not  have  the  altcmati»« 
of  disposiag  of  thair  istaraMs  rather  than 
participating.  The  aacond  axclusion,  for 
transactioM  wher*.aD  parbaership  socurities  were 
listed  securitiM,  does  not  assuiv  that  inve.Mois  who 
participate  wouM  tie  aUe  to  sett  after  the  roll-up 
since  it  does  not  laquire  that  the  securities  to  be 
issued  be  listed  jiectirilics. 

*»S«?  NAREIT  Letter  and  ABA  I«tu«. 

«».Sf«  NASAA  letter. 
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Finally,  consistent  with  the  Act  and 
the  proposals,  today's  amendments  to 
Regulation  S-K  provide  that  the 
Commission  may  exempt  by  rule  or 
order  any  security  or  class  of  securities, 
any  transaction  or  class  of  transactions 
or  any  person  or  class  of  persons  from 
the  definition  of  roll-up  transaction  or 
the  requirements  impoised  on  a  roll-up 
transaction.'" 

2.  Definition  of  "Regularly  Traded  "  For 
Purposes  of  Exclusion 

The  Commission  adopts,  as  proposed, 
solely  for  purposes  of  the  fourth 
exclusion  above,  a  new  definition  of  the 
term  "regularly  traded"  security  as  any 
security  with  a  minimum  closing  price 
of  $2.00  or  more  for  a  majority  of  Uie 
business  days  during  the  preceding 
three-month  period  and  a  six-month 
minimum  average  daily  trading  volume 
of  1,000  shares.^'  The  Commission 
believes  that  for  the  purposes  of  the 
rule,  a  minimum  average  price  of  $2.00/ 
share  and  average  daily  trading  volume 
of  1,000  shares  are  appropriate  to 
capture  the  tmiverse  of  securities  that 
are  regularly  traded. 

The  Commission  solicited  comment 
as  to  whether  the  scope  of  the  proposed 
definition  was  appropriate  or  whether 
alternative  definitions  would  meet  the 
goals  of  the  Act.  Comment  was 
specifically  solicited  on  the 
appropriateness  of  the  minimum 
average  price  and  daily  trading  volume 
criteria  proposed  for  defining  "regularly 
traded"  securities.  Four  commenters 
address  the  definition.  One  commenter 
opposes  the  definition  as  being 
unnecessary  and  creating  artificial 
distinctions  among  exchange-listed 
securities.*^ 

This  commenter  argues  that  the 
legislative  history  does  not  support  the 
definition.*'  The  commenter  interprets 
the  legislative  history  to  refer  to  all 
national  market  system  securities  issued 
by  any  entity  formed  more  than  12 
months  before  the  mailing  of  soliciting 
materials.  The  legislative  history 
mentions  only  one  other  qualification 
according  to  this  commenter-namely, 
the  seciuities  offered  as  consideration 
cannot  exceed  20%  of  the  total 
outstanding  securities  of  the  issuer.** 
The  commenter  states  that  the  further 


>«  Amended  Item  90l(c)(3l  of  Regulation  S-K. 
Prior  to  these  amendments,  exemptive  action  could 
only  be  taken  on  a  transaction-by-transaction  basis. 

^<  Amended  Item  901(c)(2)(v)(C)  of  Regulation  S- 
K. 

''Letter  from  James  E.  Buck.  Senior  Vice 
President  and  Secretary,  NYSE,  dated  October  24. 
1994  ("NYSE  Utter"). 

>^S.  Rep.  No.  121. 103d Cong..  1st  Sess.  IS  (1993) 
("Senate  Report"). 

><NYSE  Letter,  citing  Senate  Rnpon. 


reference  to  securities  that  are  "widely 
traded  and  seasoned"  is  a  reference  to 
all  national  market  system  securities 
issued  by  any  entity  formed  more  than 
12  months  before  the  mailing  of 
soliciting  materials.  This  reference  is 
not  intended  to  further  delimit  the 
universe  of  securities  to  be  covered. 

The  commenter  notes  that  the  Senate 
Report  speaks  in  terms  of  securities  that 
are  "generally  liquid"  and  that  "may  be 
sold  by  investors"  after  the  roll-up.** 
The  commenter  asserts  that  all 
securities  Usted  on  the  NYSE  meet  these 
criteria. 

The  Commission  notes  that  the  Senate 
Report  does  not  speak  explicitly  in 
terms  of  all  national  market  system 
securities.  The  Senate  Report  does  not 
state  that  all  national  market  system 
securities  are  widely  traded  and 
seasoned.  The  legislative  history^f  the 
Act  indicates  that  the  House  of 
Representatives  added  the  term 
"regularly  traded"  to  the  bill  passed  by 
the  Senate  because  it  was  concerned 
that  certain  national  market  system 
securities  might  not  have  a  sufficiently 
liquid  trading  market.*®  Representative 
Markey  stated  that  "regularly  traded" 
securities  were  those  securities  for 
which  there  existed  an  active,  liquid 
and  orderly  secondary  trading  market.*^ 
While  the  NYSE  may  provide  a  liquid 
and  orderly  trading  market  for  all 
securities  that  it  lists,  the  commenter 
has  not  demonstrated  that  there  is  an 
active  trading  market  for  all  such 
securities. 

Furthermore,  the  Commission 
believes  that  the  term  "regularly  traded" 
should  be  interpreted  to  further  qualify 
the  type  of  securities  eligible  for  the 
exclusion.  In  this  regard,  the 
Commission  notes  that  the  Act  provides, 
in  pertinent  part,  that  a  transaction  does 
not  constitute  a  limited  partnership  roll- 
up  transaction  if  it  is: 

(F)  A  transaction,  except  as  the 
Commission  may  otherwise  provide  by 
rule  for  the  protection  of  investors,  in 
which  the  securities  offered  to  investors 
are  securities  of  another  entity  that  are 
reported  under  a  transaction  reporting 
plan  declared  effective  before  the  date  of 
enactment  of  (the  Act)  by  the 
Commission  under  section  llA,  if — 

(i)  Such  other  entity  was  formed,  and 
such  class  of  securities  was  reported 
and  regularly  traded  not  less  than  12 
months  before  the  date  on  which 
soliciting  materials  is  mailed  to 
investors,  (emphasis  added).*" 


"Id. 

»»139  Cong.  Rec.  HlO.966  (daily  ed.  Nov.  22. 
1993)  (statement  of  Rep.  Markev). 

"Id. 

«" Exchange  Act  Section  14(h)(5)(F)  |15  I'SC 
78n(h){5)(F)|. 


The  Commission  agrees  with  the 
commenter  that  a  specialist's  affirmative 
obligations  provide  assurance  that  a 
national  market  system  security 
received  as  consideration  "may  be  sold 
by  investors."  However,  the 
Commission  notes  that  the  Senate 
Report  also  refers  to  securities  that  have 
a  "readily  ascertainable  market  value. " 
The  Commission  believes  that  as  a 
general  matter,  securities  that  have  a 
limited  trading  volume  also  have  a 
limited  trading  depth.  Consequently, 
such  securities  may  have  a  less  readily 
ascertainable  market  value  than  do 
those  securities  with  a  greater  trading 
volume.  It  is  more  difficult  for  investors 
to  evaluate  the  consideration  being 
offered  in  exchange  for  their  interest 
when  they  are  offered  securities 
characterized  by  a  limited  trading 
volume. 

Two  other  commenters  also  criticize 
the  proposed  definition.*^  These 
commenters  argue  that  a  definition  is 
unnecessary.  They  also  argue  that  the 
the  definition  does  not  assure  that 
investors  can  adequately  assess  the 
consideration  being  offered  for  their 
interests,  and  may  exclude  certain 
securities  for  which  investors  can 
adequately  assess  the  consideration 
being  offered  for  their  interests.  The 
Commission  believes  that  a  definition 
provides  useful  guidance  to  registrants, 
and  that  the  definition  proposed  by  the 
Commission  increases  the  likelihood 
that  the  securities  would  be  regularly 
traded. 

One  commenter  opposes  the  proposed 
definition  because  it  believes  that  the 
guidelines  set  forth  in  the  definition  do 
not  adequately  assure  that  the  market 
value  of  the  offered  securities  will  be 
readily  ascertainable  or  that  a  public 
market  will  be  readily  available.^  This 
commenter  recommends  that  the 
minimum  price  be  raised  to  S5/share, 
and  that  the  minimum  volume  level  be 
increased.  This  commenter  argues  that  a 
higher  threshold  is  necessary  because 
most  investors  will  sell  their  post-roll- 
up  securities  in  the  trading  market  more 
or  less  at  one  time — shortly  after  the 
consummation  of  the  transaction. 

The  Commission  agrees  with  the 
commenter  that  often,  investors  will  sell 
their  post-roll-up  securities  shortly  after 
the  transaction  has  been  consummated, 
but  believes  that  the  proposed  definition 
will  assure  that  the  market  value  of  the 
offered  securities  is  readily 
ascertainable  and  that  sufficient 
liquidity  will  exist  for  investors  to  sell 
any  securities  received. 


■"•ABA  Letter.  NAREIT  LetlPr. 
"•NASAA  Loiter. 
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Finally,  the  Connnission  notes  that 
adopted  Itein  901(c)(3)  will  permit  the 
Commission  to  exempt  by  rule  or  order 
any  security  or  class  of  securiHes  from 
the  definition  of  roll-up  transaction  or 
the  requirements  imposed  on  roil-up 
transaction  by  Items  902-915  of 
Regulation  S-K  if  it  finds  such  action  to 
be  con.sistent  with  the  public  interest 
and  the  protection  of  investors.  The 
Commission  today  adopts  a  bright-line 
test  for  the  active,  liquid  and  orderly 
secondary  trading  market  required  by 
the  AcL  The  Commission  is  not 
foreclosed  torn  revisiting  the  issue  at  a 
later  date.  Any  applicant  may  n.>quest  an 
exemption  for  a  p.3rtieular  set;urity  or 
class  of  security  which  does  not  satisfy 
the  definition  but  for  which  there  exists 
an  active,  liquid  and  orderly  secondary 
trading  market  if  circumstances  so 
require. 

B.  Rule  Defining  Terms  Related  to 
Legislative  Definition 

The  Commission  adopts,  as  proposed, 
a  new  Exchange  Act  rule  defining 
related  terms  used  in  the  legislative 
definition  for  purposes  of,  among  other 
things,  the  SRO  rules.»>  The  related 
terms  addressed  in  the  new  rule  are  as 
follows: 

•  As  provided  in  the  Act,  criteria  are 
set  forth  to  determine  when  a 
partnership  has  an  operating  policy  or 
practice  of  retaining  cash  available  for 
distribution  and  reinvesting  proceeds 
from  the  sale,  financing  or  refinancing 
ofas.sets.** 

•  An  exclusion  from  the  roll-up 
definition  is  provided  for  transactions 
involving  only  entities  registered  under 
the  Investment  Company  Act  of  1940«' 
or  regulated  as  business  development 
companies.**^  This  exclusion  is  in  the 
current  as  well  as 'Amended  S-K 
Definition;"  transactions  involving 
such  entities  are  subject  to  extensive 
regulation,  and  the  concerns  associated 
with  roll-ups  have  not  been  perceived  in 
this  area. 

•  The  term  "regularly  traded,"  for 
purposes  of  the  related  exclusion  in  the 
Art.  is  defined  in  the  same  manner  as 
the  Amended  S-K  Definition  being 
adopted  loday.*^ 


•••  New  ExdH-igB  A«  Rule  Jb-n . 

••'  New  Kule  3b-1  \{»\.  Tha  is  accompli.sherf  by 
r'fairrng  to  (he  doTmition  of  "rinite-life"  in  Item 
'lOKWtilm  Regulation  S-K  I17CFR  229.S01(bM2)|. 
If  .1  partnersf.lp  is  n«  flnite-lifp  as  duiitiftd  in 
^t01(bX2l.  then  it  would  lie  a  reinvesting  pannership 
t'lr  purposes  of  the  escciusion  from  the  Art  for 
irdn.iactions  involving  only  reinvpsting 
Pdnnerships.  .See  Section  14(h)(51!.Mof  the  Act. 

•MSU.S.C  80a-l  e/.v«/ 

•' New  Rule  3b-l  1(b). 
•  .\memlet'.  Item  901(c)(:i)  of  Regulation  .S-K  (17 
'     :<  i2<J.90I(c)(.l)l. 
New  Rule  3b-l lit) 


C.  Pmxy  01  d  Tender  Offer  Rule 
Revisions 

1.  Exempli  >n  for  Freliminarv 
Communic  itions 

The  Aci  i  equires  the  Commission  to 
adopt  a  nei  t  proxy  rule  exemption  to 
allow  prelifninary  communications 
among  .security  holders  for  the  purpose 
of  determiilii^  whether  to  solicit 
proxies,  consents  or  authorizations  in 
opposition  lo  a  proposed  roll-up 
transaction;  The  Act  further  requires 
that  person^  relying  on  the  exemption 
who  are  in  lie  business  of  buying  and 
selling  limi  »d  partnership  interests  in 
the  second  ry  market,  and  who  hold  5% 
or  more  of  he  securities  subject  to  the 
roll-up,  pro  vide  specified  disclosure  to 
the  securit]  holders  to  whom  the 
communia  tion  is  made. 

The  Prop  jsing  Release  propo.sed 
changes  to  he  Commis-sion's  proxy 
rules  in  ore  er  to  incorporate  this 
exemption:  the  Commission  adopts  the 
changes  as  )ropoaed.  The  new 
exemption  exempts  preliminary 
con:municsltions  from  all  the  proxy 
rules,  excej  t  the  anti-fraud  prohibitions 
of  Rule  14a  -9.'*'^  This  exemption  is 
available  to  any  roll-up  transaction 
within  the  .  Amended  S-K  Definition.'-* 

The  new  sxemption  contains  two 
conditions,  as  propo.sed.  First,  it  is 
available  oi  ly  to  a  holder  of  a  security 
that  is  the  s  object  of  a  proposed  roll-up 
transaction  who  is  not  an  affiliate  of  the 
registrant,  g  eneral  partner  or  sponsor. 
The  exemp  ion  also  provides  that  any 
person  rely  ng  on  it  who  owns  5%  or 
more  of  an)  class  of  securities  that  is 
subject  of  a  proposed  roll-up  transartion 
and  who  is  jengaged  in  the  business  of 
buying  and  Iseiling  Umited  partnership 
interests  in  Ihe  secondary  market  would 
be  entitled  jo  rely  on  the  exemption 
only  if  speafied  disclosures  are  made. 
The  person  hiust  disclose  to  any 
security  hoUer  solicited  under  this 
exemption  tiat  person's  security 
ownership  ind  any  relations  of  the 
person  to  tHe  parties  to  the  transaction 
or  to  the  trahsa(;tion  itself,  as  set  forth 
in  a  new  Nc  tioe  of  Exempt  Preliminary 
Roll-up  Cor  imunication,  and  furnish  or 
mail  the  noi  ice  to  the  Commission 
within  thre<  days  of  the  first  exempt 
communica  ion.'^s 


"17C3T124( 
exemptions  in 
exemption 
240.i4a-2(b)(l 
communicatioi 
exemptions. 


I4a-9.  The  other  solicitation 
In  proxy  niles.  includitig  the 
affatcM  by  Rule  l4a-2(bMl!  it?  CFR 
also  would  be  available  to  roll-up 
meeting  the  conditions  of  those 


!  sacui  iti 
rt)e 


*■•"  No  exempt 
involving 
Section  12  of 
subject  to  the 

••"Th«  infori^Mion 
MHiirify  hn 


on  is  needed  for  solicitations 
ies  that  are  not  registered  under 
Kxcbange  Act,  since  they  «iv  ncM 
rules. 

may  be  provided  to  the 
Iderfurrilly.  it  the  pxcmpt  communication 


p  oxy  I 


The  Notice,  which  is  being  adopted  as 
proposed,  requires,  among  other  things, 
disclosure  of  the  security  holder's 
security  ownership,  as  well  as  any 
relations  of  the  holder  to  the  parties  to 
the  transaction  or  to  the  transaction 
itself.  These  relations  include: 

•  Whether  the  business  of  the  holder 
in  buying  and  selling  of  limited 
partnership  interests  would  be 
adversely  affected  if  the  roll-up 
transaction  was  completed; 

•  Whether  the  holder  is  a  service 
provider  to  an  affiected  limited 
partnership  and  would  suffer  material 
financial  injury  if  the  roll-up  was 
completed; 

•  Whether  the  holder  is  engaged  in 
another  transaction  that  may  compete 
with  the  pending  roll-up  tran.sartion; 
and 

•  Whether  the  holder  has  any  other 
relations  to  the  parties  involved  in  the 
transactions,  or  enjoys  other  benefits  not 
shared  on  a  pro  rata  basis  by  all  other 
security  holders  of  the  same  class."" 

Comment  was  solicited  on  the 
appropriateness  of  limiting  the 
availability  of  this  exemption  to 
unaffiliated  security  holders. '^  Two 
commenters  object  to  this  limitation.'- 
These  commenters  a.ssert  that  affiliated 
security  holders  should  be  provided 
with  the  same  rights  and  be  subject  to 
the  same  obligations  as  5%  holders  who 
engage  in  the  business  of  buying  and 
selling  limited  partnerships  in  the 
secondar>'  market.  The  Commission  has 
determined  to  adopt  the  rule,  as 
proposed,  to  provide  that  the  exemption 
is  not  available  to  any  person  who  is  an 
affiliate  of  the  registrant,  general  partner 
or  sponsor.  The  Commission  believes 
that  the  nature  of  the  relationships 
between  affiliates  of  the  roll-up  spon.sor 
or  the  general  partner(s)  on  the  one 
hand,  and  unaffiliated  limited  partners 
on  the  other,  is  such  that  affiliates 
communicating  with  limited  partners  in 
connection  with  a  roll-up  should  be 
subject  to  the  Commission's  proxy 
rules.''  Such  persons  may  have  a  strong 


is  oral.  Any  written  communication  must  contain 
the  information  set  forth  in  the  Notice.  Sre  New 
Rule  I4a-6(n)  and  Sclwdule  I4a-1(M. 

Cerson.s  filing  the  Notice  with  rwpect  to 
mandated  electronic  filers  should  file  the  Notice  ii» 
paper  format  until  the  necessair  form  type  is 
available  through  the  EDGAR  system.  Notice  will  be 
provided  in  the  SEC  Digest  and  the  FedwMl  Rej^istar 
and  on  the£DGAR  Bulletin  Board  when  the  new 
HXJAR  fonn  typa  for  the  Notic*  it  available.  At  thai 
lime,  the  Notice  may  be  fifod  either  in  jiaper  or 
electronically. 

'"New  Schedule  14a-104. 

• '  See  Propocing  Release.  Section  I.O.  i 

'- See  NAREIT  l.etter  and  ABA  Letter. 

'  'This  limitation  is  consistent  with  a  similar 
limitation  in  Rule  14a-2(b)(1)  of  the  Commission  <. 
proxy  rules  dealing  with  certain  exempt 
rommi-nicatioTis  whore  no  proxy  is  soliritisd. 
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interest  in  the  roll-up's  success;  in 
effect,  their  communication  may  be 
quite  similar  to  those  of  the  partnership 
or  registrant,  which,  of  course,  would  he 
subject  to  the  proxy  rules. 

2.  Secirrity  Holder  Lists 

The  Act  requires  issuers  to  provide  to 
holders  of  securities  that  are  the  subjetJt 
of  a  roll-up  a  list  of  the  holders  of  the 
securities  of  that  entity  in  accordance 
with  rules  prescribed  by  the 
Commission.'^  As  part  of  its  proxy 
reform  adopted  in  1992,  the 
Commission  provided  such  rights  for 
security  hokfers  in  connection  with  a 
roll-up  related  proxy  solicitation 
involving  Section  12  registered 
securities.^  The  Commission  is 
adopting  amendments  to  Rule  14a-7 
that  extend  the  roll-up  provisions  of  that 
rule  to  transactions  involving 
legislatively  defined  roll-ups.^  whether 
or  not  involving  entities  with  securities 
registered  pursuant  to  Section  12.^"  The 
amendment  does  not  ailect  the 
operation  of  Rule  14a-7,  but  merely 
adds  to  the  coverage  of  the  rule 
legislatifvefy  defined  roll-ups  involving 
non-Section  12  (imited  partnerships, 

SnnilaHy.  a  new  tender  offer  rale 
requires  subject  companies  to  provide  to 
holders,  of  securities  that  are  the  r.iibject 
of  a  roll-up  structured  as  a  tender  offer 
a  list  of  the  holdecs  of  that  entity  at  the 
holder's  option.^*  Both  roll-irps 
involvii^  SectioB  12 registered  entities 
and  (egislativeiy  defined  roli-ups  are 
covered  bv  the  new  rule. '" 


"Sw^Hon  MthKlKWof  ihf  Exchange  ,\rt  lis 
ir.SwC.rAn(h)(i)(it)i. 

".See Rule  l-4a-7(b)  I17CFR  240.1 4a-7(b)l.  Ru4«' 
14a-7  rafento  roll-up  tcansaniuns  as  definad  in 
Item  901(cl,of  Regulation  S-K.  However,  because 
Rale  14a^7  currpntty  only  applies  to  solicitations  oi 
shateltol«ters  of  S«ai»i>  12  entities,  not  all  roll-u(is 
as  defined  in  Item  9ai(cl  o*  Regiilation  S-K  .ire 
subject  to  llie  rule. 

'"  (.^islattvely  <lefined  roU-ups  consist  of  roll-up 
transactions  as  deigned' hi  Amended  Item  901(c)  of 
Regjitatiwi  S-K.  except  fiDr  transanions  that  Jo  not 
imnlve  limitad  partnarsiiips.  and  tran.uctions  that 
meet  oae  of  the  Ic^slMive  oxdusions  not 
encompasMd  ay  tbe  Amended  S-K  Definition. 

^Today'samendmenls  revise  Rule  1  »a-2  |17 
C(-ir2i«e.t4»-2|  to  indicate  that  the  proxy  rules 
apply  in  some  instance*. to  roll-ups.nnr  involving 
Section  12 registered  securities. 

To  the  awtel  t<Mt  the-tnnsaction  involves  o«ly 
issuers  that  are  not  required  to  register  or  report 
under  Section  12,  both  before  and  after  the 
traneaction.  tlte  trenaacritm  vrouU  be  excluded  from 
the  defiaiMiM  of  mM-up  |Mirsaant  to  Item  901(c)(2) 
ofe|pi>e*iowS-K.  SeeSectinn  H.^Vi.  above. 

'"New  Keie  V4e-7(b).  The  current  lender  offer 
rules  U.e..  Rule  14d-5  (17  CFR  240.14d-5))  also 
contain  a  security  bolder  lial  provision  but  it  is 
applicttMe-oniy  to  bidders. 

"*  The  OMMMiMiuH  received-  one  comment  on  the 
security  iMMvlistptopaeai  Hiat.iuppnns  the 
adoption  oIAb  pmvision  as  pmposed.  S«»  NA.SA.\ 
l.olipr 


D.  Differential  or  Contingent 
Compensation 

The  Act  prohibits  the  compensation 
of  a  person  soliciting  proxies,  consents 
or  authorizations  in  connection  with  a 
roll-up  transaction  on  the  basis  of 
whether  or  not  the  solicited  proxv. 
consent  or  authorization  either  approves 
or  disapproves  the  proposed 
transaction,  or  is  contingent  on 
approval,  disapproval  or  completion  of 
the  transaction.**  The  Commission 
adopts  new  Rule  14a-15  as  proposed  to 
incorporate  this  provision  into  its 
rt^ulatory  framework.  This  mle  makes 
unlawful  the  compensation  of  a  person 
soliciting  proxies,  consents  or 
authorizations  in  connection  with  a  roll- 
up  transaction  on  the  basis  of  whether 
or  not  the  solicited  proxy,  consent  or 
authorization  either  approves  or 
disapproves  the  proposed  transaction, 
or  is  contingent  on  approval, 
disapproval  or  completion  of  the 
transaction.*'  This  proscription  is 
limited  to  legislatively  defined  rnil- 
ups."2 

The  Commission  also  adopts,  as 
proposed,  a  comparable  provision  for 
legislatively  defined  roil-up  tran.sat:tions 
structured  as  tender  offers."^ 

E.  Disclosure  Regarding  Appmisals^ 
Reports  artd  Fairness  Opinions 

The  Act  requires  the  Commission  to 
amend  its  roll-up  disclosure  rules  with 
respect  to  appraisals,  reports,  and 
fairness  opinions.**  The  Commission 
proposed,  and  today  adopts, 
amendments  to  its  disclosure  rules  that 
require  specific  disclosure  of: 

•  Any  compensation  of  the  preparer 
of  any  opinion,  appraisal  or  report 
(other  than  an  opinion  of  counsel)  thai 
is  contingent  on  the  transaction's 
approval  or  completion  and.  if  so.  the 
reasons  for  compensating  that  party  on 
a  contingent  basis;  *^ 

•  Any  reasons  for  the  general  partner. 
sponsor  or  affiliate  placing  a  limitation 
on  the  scope  of  the  outside  party's 


""Saclioa  14(h)(1)(C)  of  the  Exchange  Act  j  IS 
l.'.S.C.  78n(b)(l)(C)|.  Since  1991.  the  rules  of  the 
N.ASD  have  forbidden  members  in  connection  with 
a  roll-up  transaction  (whether  a  proxy  solicitation 
or  a  tender  offer)  "rom  accepting  compensalioo 
based  i^n  tfae  result  of  tbe  solicitation.  5ee  .\rticU- 
lU.  Section  34(b)(6)  to  the  Rules  of  Fair  Practice  of 
the  N.\SD. 

»'  The  rule  is  applicable  to  all  solicitors  regardless 
of  NASD  ntcmbership. 

"'This  limilatioa  to  legislatively  defined  roll-ups 
is  cnostsleni  with  the  NASO's  rule  in  this  area.  Sep 
Release  No.  34-34803  (October  7. 1994). 

"'New  Rule  14e-"(a).  The  Commission  receiviKl 
one  comment  on  the  differentia]  compensation 
proposal  that  supports  the  adoption  of  the  provision 
■IS  propoaed.  See  NASAA  Letter. 

"Sections  14(h)(1)(F).  (G).  and  (H)  of  the 
Exchange  Act  i  15  U.S.C  78n(hHl)(F).  (G)  and  (H)|. 

» •  Ameaded  Item  91  l(a)(2)(vii)  of  Regulation  S-K. 


tnvesti^tion  in  connection  with  any 
opinion,  appraisal,  or  report,  including, 
but  not  limited  to,  access  to  its 
personnel,  premises  and  relevant  books 
and  records; »»  and 

•  With  respect  to  fairness  opinions 
only,  any  reasons  for  the  general  partner 
or  sponsor  concluding  thai  a  fairness 
opinion  was  not  necessary  for  the 
limited  partners  or  shareholders  to  make 
an  informed  decision  on  the  proposed 
transaction  if  such  an  opinion  on  the 
fairness  of  tbe  proposed  roll-up 
transaction  to  investors  in  each  of  th»» 
affected  partnerships  was  not 
obtained."" 

The  information  required  bv  ihese 
changes  is  generally  already  required 
under  Securities  Act  Rule  406  *•  and 
Exchange  Act  Rule  12l)-20,»»  and  thus, 
no  new  burdens  are  imposed  on 
registrants. 

III.  EfliBctnre  Date 

The  new  rules  and  amendments  are 
effective  onE)ecember  17.  1994.  in 
accordance  with  the  Administrative 
Procedures  Act.  which  allows  for 
effectiveness  in  less  than  30  days  after 
publication,  inter  alia,  "as  provided  bv 
the  agency  for  good  cause  and  publi.shed 
with  the  rule."  5  U.S.C.  55.3(d)(3).  It  is 
necessary  for  the  amendments  and  new 
rules  to  become  effective  as  of  December 
17. 1994  in  order  to  comply  with  the 
Congressional  mandate  that  the  rules  l>e 
in  place  by  that  date."^* 

rending  roll-up  transactions, 
including  those  that  have  been  declared 
effective  but  have  not  yet  completed  the 
proxy  solicitation  or  tender  offer,  are 
subject  to  the  new  rules  as  of  the  date 
of  the  rules'  effectiveness.  The  exempt 
communication,  shareholder  list  ar.d 
differential  compensation  provisions  are 
applicable  to  roll-ups  in  progress,  but 
only  from  the  effective  date  onward. 
With  respect  to  the  amended  Regulation 
S-K  disclosure  requirements,  in  view  of 
the  fact  that  the  new  disclosure 
obligations  are  generally  required  under 
existing  rules,  all  pending  registrarion 
statements  and  those  transactions  that 
have  had  their  registration  statements 
declared  effiactive  by  the  staff  but  have 
not  yet  been  ccanpleted  should  already 
comply  with  these  disclosure 
requirements  and  thus  be  unaffected  by 
the  December  1 7  effectiveness  of  the 
new  requirements. 

IV.  Cost-Benefit  Analysis 

No  empirical  data  was  submitted  in 
response  to  the  Com.mission's  invitation 


■*•  Amended  Item  91  l(a)(2)(vi)  of  Regulation  .S-K. 

" '  Amended  Item  91 1  (bK2)  of  Regu  luion  S-K. 

~'l7CFR230.40a 

"'■I7CFR24O.12b-20 

"•Seen.  17.  above. 
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to  provide  infonnation  on  the  cost  and 
benefits  of  the  proposed  new  rules  and 
amendments.  One  commenter,  however, 
notes  that  the  cost  to  issuers  of  the 
Commission's  decision  not  to  include 
all  of  the  exclusions  from  the  legislative 
definition  of  roll-up  could  4>e 
considerable.^^  The  Commission  notes, 
in  this  regard,  that  the  overall  effect  of 
the  amended  definition  will  be  to 
decrease  costs  since  fewer  transactions 
will  be  subject  to  the  roll-up  rules,  given 
the  number  of  legislative  exclusions 
incorporated  into  the  Amended  S-K 
Definition. 

V.  Summary  of  Ihe  Final  Regulatory 
Flexibility  Analysis 

A  final  regulatory  flexibility  analysis 
has  been  prepared  in  accordance  with  5 
U.S.C.  603  concerning  the  amendments 
and  new  rules.  The  analysis  notes  that 
the  amendments  and  new  rules  are 
intended  to  comport  with  the 
requirements  of  the  Act. 

As  discussed  more  fully  in  the 
analysis,  the  amendments  and  new  rules 
would  affect  persons  that  are  small 
entities,  as  defined  by  the  Commission's 
rules,  but  would  afiiect  small  registrants 
in  the  same  manner  as  other  registrants. 
The  rules  being  adopted  today, 
however,  are  designed  to  minimize 
these  costs  to  the  greatest  extent 
possible  while  enhancing  the  ability  of 
security  holders  to  analyze  roll-up 
transactions,  and  providing  them  with 
important  protections. 
'  A  copy  of  the  analysis  may  be 
obtained  by  contacting  Robert  B. 
Toomey,  Office  of  Disclosure  Policy, 
Division  of  Corporation  Finance,  Mail 
Stop  3-12,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549. 

VI.  Statutory  Basis  for  Rules 

The  amendments  to  Regulation  S-K 
and  Forms  S-4  and  F-4  are  promulgated 
pursuant  to  sections  6,  7,  8, 10,  and  19 
of  the  Securities  Act,  as  ame*ided,92  and 
Section  14  of  the  Exchange  Act,  as 
amended.^' 

The  amendments  to  the  proxy  and 
tender  offer  rules  are  promulgated 
pursuant  to  Sections  14  and  23  of  the 
Exchange  Act,  as  amended.** 

List  of  Subjects  in  17  CFR  Paris  229, 
239  and  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Amendments 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  ff  of  the  Code  of 


Federal 
follows: 


"'SeeNAREITUner. 

-V-lS  U.S.C.  77f.  77g.  77h.  77j.  77.S. 

"15lJ.S.C78n. 

•«15U.S.C78n.-8w. 


ulations  is  amended  as 
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PART  229- -STANDARD 
INSTRUC1  ONS  FOR  FILING  FORMS 
UNDER  TV  E  SECURITIES  ACT  OF 
1933,  SEC  JRITIES  EXCHANGE  ACT 
OF  1934  A  JD  ENERGY  POUCY  AND 
CONSERV  \TION  ACT  OF  197S- 
REQULAT  ON  S-K 

1.  The  at  thority  citation  for  Part  229 
continues  1 0  read,  hi  part,  as  follows: 

Authority  15  U.S.C.  77e,  77f,  77g.  77h,  77). 
77k.  77s.  77  a(25).  77aa(26).  77ddd.  77eee, 
77ggg,  77hh  I,  77iii,  77jjj,  77nnn,  77ss8,  78c, 
78i,  78j.  78lj78ni.  78n,  78o,  J8w.  7811(d).  79e. 
79n,  79t,  80i-8,  80a-29,  80a-30,  80a-37. 
80b-ll,  unl(  ss  otherwise  noted. 

*  *         •         •         • 

2.  By  rev  sing  §  229.901(c)  to  read  as 
follows: 

%  229.901    I  tern  901)  Definitions. 

*  *        »        *        • 

(c)(1)  Ex(  ept  as  provided  in  paragraph 
(c)(2)  or  (ci3)  of  this  Item, 
(§  229.901(  0(2)  or  (c)(3))  mll-up 
tronsactior  means  a  transaction 
involving  t  le  combination  or 
reorganizal  on  of  one  or  more 
partnershij  s,  directly  or  indirectly,  in 
which  som )  or  all  of  the  investors  in 
any  of  sucH  partnerships  will  receive 
new  securities,  or  securities  in  another 
entity.        I 

(2)  Notwithstanding  paragraph  (c)(1) 
of  this  Itenj,  (§  229.901(c)(1))  roll-up 
transactioi\  shall  not  include: 

(i)  A  transaction  wherein  the  interests 
of  all  of  the  investors  in  each  of  the 
partnershios  are  repurchased,  recalled, 
or  exchang  sd  in  accordance  with  the 
terms  of  th  >.  preexisting  partnership 
agreement  |or  securities  in  an  operating 
company  specifically  identified  at  the 
time  of  the  iformation  of  the  original 
partnershig; 

(ii)  A  transaction  in  which  the 
securities  tp  be  issued  or  exchanged  are 
not  required  to  be  and  are  not  registered 
under  the  Securities  Act  of  1933  (15 
U.S.C.  77a  ^t  seq.y, 

(iii)  A  tr^saction  that  involves  only 
issuers  thai  are  not  required  to  register 
or  report  uader  Section  12  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78y),|both  before  and  after  The 
transactioi 

(iv)  A  trahsaction  that  involves  the 
combinatioh  or  reorganization  of  one  or 
more  partnerships  in  which  a  non- 
affiliated pirty  succeeds  to  the  interests 
of  a  general  partner  or  sponsor,  if: 

(A)  Such  action  is  approved  by  not 
less  than  6l  %%  of  the  outstanding  units 
of  each  of  t  le  participating  partnerships; 
and 

(B)  As  a  1  esult  of  the  transaction,  the 
existing  gei  eral  partners  will  receive 


only  compensation  to  which  they  are 
entitled  as  expressly  provided  for  in  the 
preexisting  partnership  agreements; 

(v)  A  transaction  in  which  the 
securities  offered  to  investors  are 
securities  of  another  entity  that  are 
reported  under  a  transaction  reporting 
plan  declared  effective  before  December 
17, 1993  by  the  Commission  under 
Section  llA  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78k-l),  if: 

(A)  Such  other  entity  was  formed,  and 
such  class  of  securities  was  reported 
and  regularly  traded,  not  less  than  12 
months  before  the  date  on  which 
soliciting  material  is  mailed  to 
investors;  and 

(B)  The  securities  of  that  entity  issued 
to  investors  in  the  transaction  do  not 
exceed  20%  of  the  total  outstanding 
securities  of  the  entity,  exclusive  of  any 
securities  of  such  class  held  by  or  for 
the  account  of  the  entity  or  a  subsidiary 
of  the  entity;  and 

(C)  For  purposes  of  paragraph  (c)(2)(v) 
of  this  Item  (§  229.901(c)(2)(v)),  a 
regularly  traded  security  means  any 
security  with  a  minimum  closing  price 
of  $2.00  or  more  for  a  majority  of  the 
business  days  during  the  preceding 
three-month  period  and  a  six-month 
minimum  average  daily  trading  volume 
of  1,000  shares; 

(vi)  A  transaction  in  which  all  of  the 
investors'  partnership  securities  are 
reported  under  a  transaction  reporting 
plan  declared  effective  before  I>ecember 
17, 1993  by  the  Commission  under 
Section  llA  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78k-l)  and  such 
investors  receive  new  securities  or 
securities  in  another  entity  that  are 
reported  under  a  transaction  reporting 
plan  declared  effective  before  December 
17,  1993  by  the  Commission  under 
Section  llA  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78k-l),  except 
that,  for  purposes  of  this  paragraph, 
securities  that  are  reported  under  a 
transaction  reporting  plan  declared 
effective  before  December  17, 1993  by 
the  Commission  under  Section  llA  of 
the  Seciuities  Exchange  Act  of  1934 
shall  not  include  securities  listed  on  the 
American  Stock  Exchange's  Emerging 
Company  Marketplace; 

(vii)  A  transaction  in  which  the 
investors  in  any  of  the  partnerships 
involved  in  the  transaction  are  not 
subject  to  a  significant  adverse  change 
with  respect  to  voting  rights,  the  terms 
of  existence  of  the  entity,  management 
compensation  or  investment  objectives: 
or 

(viii)  A  transaction  in  which  all 
investors  are  provided  an  option  to 
receive  or  retain  a  security  under 
substantially  the  same  terms  and 
conditions  as  the  original  issue. 


(3)  The  Comnmsion.  upon  written 
request  <m  upon  its  own  motion,  may 
exempt  by  nie  or  order  any  security  or 
class  of  securities,  any  transaction  or 
class  of  ttaasactions.  or  any  person  or 
class  of  persons,,  in  whole  or  in  part. 
conditiondHy  or  unconditionally,  from 
the  definition  of  roll-up  transaction  or 
the  reipiMeBients  imposed  on  roll-up 
transactions  by- Hems  902-915  of 
Regulation  S-K  (§§229.902-229.915).  if 
it  Bnds  svch  action  to  be  consistent  with 
the  public  interest  and  the  protection  of 
investors. 
•        •        •        •        « 

3.  B>'  amending  §  229.911  by  adding 
a  sentence  to  the  end  of  paragraph 
(a)(2Uvi).  adding  paragraph  (a)(2)(vii), 
and  revising  paragraph  (b)  to  read  as 
follows: 


§229.Mt    piMn ttt) Reports,  opMons 


(a)  '  •  • 

(2)  •   •  • 

(vi)  *   *  *  tf  any  lisntation  was 
imposed  by  the  general  partner,  sponsor 
or  affiliate  on  the  scope  of  the 
investigation,  inchiding.  but  not  limited 
to.  access  to  its  persoanel.  premises,  and 
relevant  books  and  records,  state  the 
reasofw  therefor. 

(vii)  State  whether  any  compensatk» 
paid  to  SMcb  outside  party  is  contingent 
on  the  approval  or  completion  of  the 
roll-up  tmnsactifm  and,,  if  so,  the 
reasons  fior  conAftensating  such  parties 
on  a  contingent  basis. 
«        •        *        •        * 

(bl  Fairoess.  opmktns:  (1)  If  any  repert.^ 
opinion  orapi|»ratsal  relates  to  dve 
fairness  of  the  rott-up  ttanaactioD  to 
investors  in  the  partnerships,  state 
wlwtfccr  or  not  the>  report,  opinion  or 
appraisal  addresses  the  fairness  of: 

(i)  The  roH-op  transaction  as  a  whole 
and  to  investors  in  each  partnership: 
and 

(ii)  AU  poastble  combinations  of 
partaer^ips  in  the  roH-up  transaction 
(including  portions  of  partnerships  i{ 
the  transaction  is  structured  to  permit 
portions  of  parlnersl^ps  to  participate). 
If  ail  possttile  combinations  are  not 
adtbeased: 

(Al  UenUfjf  the  combinations  that  are 
addressed: 

(B)  Identify  the  person(s)  that 
determined  which  combinations  would 
be  addressed  and  state  the  reasons  for 
the  selection  of  the  combinations;  and 

(Q  Slaio  that  tf  Ike  relNip  transaction 
is  cowpieled  wiffc  »  combination  of 
partnerships  not  addressed,  no  report, 
opinion  or  appnisai  oonceming  the 
fairness  of  tlietoU-up  transaction  witt 
have  been  (rttainoA 

(2)  Ifthnrpeniof  or  the  funeral 
partner  has  not  lAtained  aajrophsinn'  air 


the  foimessof  the  proposed  roil-up 
transaction-  to  investors  in  each  of  the 
affiected  partnerships,  state  the  sponsor's 
or  general  partner's  reasons  for 
concluding  that  such  an  opinion  is  not 
necessary  in  order  to  permit  the  limited 
partners  or  shareholders  to  make  an 
informed  decision  on  the  proposed 
transaction. 


PART  239-FOItll8  PBESCRIBE& 
UNDER  THE  SECURITIES  ACT  OF  1933 

4.  The  authority  citation  for  Part  239 
continues  to  read,  in  part,  as  follows: 

Andiarily:  15  U.S.C.  77f.  77g,  77h.  TTj.  77s. 
77SSS,  78c.  78i,  78m.  78ju  78o{d),  78w(a).. 
78//(d).  79e.  79f.  79g,  79j,  79/.  79m.  79n,  79q. 
79t.  80a-8.  80a-29,  80e-30  and  80a-37. 
unles.s  ollicrwise  noted. 
***** 

5.  By  antendingForm  S-1  (referenced 
in  §  239.11)  by  adding  General 
Instruction  IV.  to  read  as  follows: 

NfllKTbetextof  FannS-l  does  not.  and 
the  jMoeiKtiaent  will  not,  appear  in  the  CTottr 
of  Federal  RcgniatJoRs. 

Form  S-1 


GenerallMtnictiaas 


IV.  Roll-up  Transactions 

If  the  securities  to  be  registered  on  this 
Fonirwriil  be  issued  in  a  roll-up  transaction 
as  defined  in  R«in  90T(c]  of  Regulation  .<v-K 
(t7  CFR  22S.9VKcn.  aHention  is  directed  to 
the  requiraiBents  of  Form  .S— 4  applicable  to 
roll-up  tranaactiomi.  including,^  but  not 
limitod  lOvGoneral  Instruction  I. 
•         •         *         >         • 

6.  By  aflttnding  General  Instruction  L 
to  Form  S-»  (referenced  in  §  239.25)  by 
adding  a  sentence  to  para^-aph  1 
between  the  first  and  second  sentera» 
and  adding  paragraph  3.  to  read  as 
follows: 

Note:  The  tsxt  of  Form  S-4  docs  not.  and 
th*  annndnoat  will  not.  appear  in  the  Code 
of  Federal  Regulations. 

Form  S-4 


General  Instructii 


LRoUi^Tn 

I.  "  "  '  S  "small  bnshiess  issvier." 
defined  ■»  §230.4OS.  ttiat  is  engaged  in  a  roll- 
up  transactimi  sinH  refer  to  die  disclosure 
items  in  subpart  900  of  RegulaXioR  S-iL 


3.  Attention  is  directed  to  the  proxy  rules 
(17  CFR  240.14a-l-240.14a-10<J  and  Rule 
14»-7  of  the  tender  offer  roles  (17  CPK 
240.14e-7j  if  actinitles  to  be  registered  on 
this  Farm  wiH  bs  issued  in  a  roll-up 
transnrrioa:  SaeHTolsscoutalc  provistaris 


specificatty  applicable  to  roll-up 
transactions,  whether  at  not  the  entities 
involved  have  securities  registered  pursuant 
tn  .Section  12  of  the  Exchange  Act. 

•         •         •         •         • 

7.  By  amending  Form  S-11 
(referenced  in  §  239J(^  by  adding 
General  Instruction  F.  to  read  as  follows: 

Not*:  The  text  of  Form  S-11  does  nut.  and 
the  amendment  will  not.  appear  in  the  Code 
of  Fecteral  Regulations. 

Fonn  S-lt 


General  Instructions 


F.  Roll-up  Transactfons 

If  the  securities  to  be  registered  on  this 
Form  wtH  be  issued  in  a  mll-up  transactioa 
as  defined  m  Item  901  (c)  of  Regulatioo  S-K 
(17  CFR  229.901(c)).  attentiaa  is  directed  to 
the  requirements  of  Form  S-4  applicable  to 
roil-up  traasactions.  including,  but  not 
limited  to. General  Instruction  I. 


8.  By  amending  Form  F-1  (reiefenced 
in  ^239.31)  by  adding  General 
Instruction  IV.  to  read  as  foliows: 

NMr  Th»  text  of  Form  F-1  does  not,  and 
the  amendment  will  not.  appear  in  the  Code- 
of  Federal  Regulations. 

F-1 


General 


I\'.  Roil-up  Transactians 

If  the  sectnities  to  be  registered  on  tht» 
Form  writl  be  issued  in  a  roll-up  transactiu* 
as  de&ied  in  item  901  (cl  of  Regulation  S-K.' 
(17  CFR  229.901(c)).  aUention  is  directed  to 
the  requtremsnts  of  Form  S-4  applicable  to 
mil-up  transactions,  inchiding.  but  not 
limited  to.  General  Instruction  I. 
•         •         •         •         • 

9.  By  amending  Form  F-4  (refereoced 
in  §239.34)  by  adding  paragraph  3.  to 
General  Instruction  G.  to  read  as 
follows: 

Note  The  text  of  Form  F-4  does  not.  and 
the amendnwat  will  not.  appear  in  tite  Code 
of  Frderal  RegulatkuK. 

Form  F-4 


General  Instructions 

»         *         •         •- 


G.  RoU-up  Ti 


3.  Atteotiun  is  directed  to  the  pruxv  rukts. 
(17  CFR  24ai4a-l— 24ai4a-104)  and  Ruk 
14e-7  of  the  tender  offer  rules  (17  CFR 
240.14e-7)  if  securities  to  be  registered  on 
this  Form  will  be  issued  in  a  roll-up 
transaction.  Such  lules  contain  pn>\'isiom 
specifically  appiicabie  te  rr>(l-up 
transacrtoBS,.  «^th«r  or  not  the  «itUirs 


63684    Federal  Register  /  Vol.  59,  No.  235  / 


Thursday,  December  8,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  235  /  Thursday.  December  8,  1994  /  Rules  and  Regulations    63685 


63684    Federal  Register  /  Vol.  59.  No.  235  / 


involved  have  securities  registered  pursuant 
to  Section  12  of  the  Exchange  Act. 


PART  240-GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANQE  ACT  OF  1934 

10.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C  77c.  77d,  77g,  77j, 
77s.  77eee.  77ggg.  77nnn,  77ss8,  77ttt,  78c, 
78d,  78i.  78j.  78/,  78m,  78n.  78o,  78p,  78q, 
788.  78w,  78x.  78//(d),  78q,  79t,  80a-20. 80a- 
23,  80a-29.  80-37. 80b-3, 80b-4  and  80b-ll, 
unless  otherwise  noted. 


Thursday,  December  8,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  235  /  Thursday,  December  8.  1994  /  Rules  and  Regulations    63685 


11.  By  reserving  §  240.3b-10  and 
adding  §  240.3b-ll  to  read  as  follows: 

f  240.3I>-11    Definition*  relating  to  limited 
partnerahip  rolMip  tranaactlona  for 
purpoae*  of  aectlons  6(bH9),  I40i)  and 
15A(bN12H13). 

For  purposes  of  Sections  6(b)(9),  14(h) 
and  15A(b)(12Hl3)  of  the  Act  (15 
U.S.C.  78f(b)(9).  78n(h)  and  78o- 
3(b)(12Hl3)): 

(a)  The  term  limited  partnership  roll- 
up  transaction  does  not  include  a 
transaction  involving  only  entities  that 
are  not  "finite-life"  as  defined  in  Item 
901(b)(2)  of  Regulation  S-K 

(§  229.901(b)(2)  of  this  chapter). 

(b)  The  term  limited  partnership  roll- 
up  transaction  does  not  include  a 
transaction  involving  only  entities 
registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.)  or  any  Business  Development 
Company  as  deflned  in  section  2(a)(48) 
of  that  Act  (15  U.S.C.  80a-2(a)(48)). 

(c)  The  term  regularly  traded  shall  be 
deRned  as  in  Item  90l(c)(2)(v)(C)  of 
Regulation  S-K  (§  229.901(c)(2)(v)(C)  of 
this  chapter). 

12.  By  amending  §  240.14a-2  by 
revising  the  section  heading,  the 
introductory  paragraph,  the  reference 
"240.14a-14"  in  the  introductory  text  of 
paragraph  (a)  to  read  "240.14a-15"  and 
the  reference  "14a-14"  in  the 
introductory  text  of  paragraph  (b)  to 
read  "240.14a-15".  by  removing  "and" 
at  the  end  of  paragraph  (b)(2J,  by 
removing  the  period  at  the  end  of 
paragraph  (b)(3)  and  adding  in  its  place 
";  and"  and  by  adding  paragraph  (b)(4) 
to  read  as  follows: 

f240.l4a-2    Solicitations  to  which 
S240.14a-3  to  f  240.14a-15  apply. 

Sections  240.14a-3  to  240.14a-15, 
except  as  specified,  apply  to  every 
solicitation  of  a  proxy  with  respect  to 
securities  registered  pursuant  to  Section 
12  of  the  Act  (15  U.S.C.  78/),  whether  or 
not  trading  in  such  securities  has  been 
suspended.  To  the  extent  specified 
below  certain  of  these  sections  also 


apply  to  rol  l-up  transactions  that  do  not 

involve  an  i  tntity  with  securities 

registered  p  ursuant  to  Section  12  of  the 

Act. 

*        *  •        •        . 

(b)*  *  * 

(4)  Any  s  tlicitation  in  connection 
with  a  roll-1  ip  transaction  as  defined  in 
Item  901(c)  of  Regulation  S-K  (§  229.901 
of  this  chap  ter)  in  which  the  holder  of 
a  security  tl  lat  is  the  subject  of  a 
proposed  rdll-up  transaction  engages  in 
preliminary  communications  with  other 
holders  of  securities  that  are  the  subject 
of  the  samejlimited  partnership  roll-up 
transaction  for  the  purpose  of 
determining  whether  to  solicit  proxies, 
consents,  oi  authorizations  in 
opposition  to  the  proposed  limited 
partnership  roll-up  transaction; 
provided,  /ibwever,  that: 

(i)  This  exemption  shall  not  apply  to 
a  security  holder  who  is  an  affiliate  of 
the  registrant  or  general  partner  or 
sponsor;  and 

(ii)  This  aocemption  shall  not  apply  to 
a  holder  of  five  percent  (5%)  or  more  of 
the  outstaniing  securities  of  a  class  that 
is  the  subject  of  the  proposed  roll-up 
transaction  pvho  engages  in  the  business 
of  buying  aad  selling  limited 
partnership!  interests  in  the  secondary 
market  unl^  that  holder  discloses  to 
the  persons  (to  whom  the 
communic^ions  are  made  such 
ownership  ^terest  and  any  relations  of 
the  holder  to  the  parties  of  the 
transaction  w  to  the  transaction  itself,  as 
required  by  §  240.14a-6(n)(l)  and 
specified  in  the  Notice  of  Exempt 
Preliminary  Roll-up  Communication 
(§  240. 14a-  04).  If  the  communication  is 
oral,  this  di  closure  may  be  provided  to 
the  securityiholder  orally.  Whether  the 
communication  is  written  or  oral,  the 
notice  requted  by  §  240.14a-6(n)  and 
§  240.14a-l  )4  shall  be  furnished  to  the 
Commissioi . 

13.  By  am  ending  §  240.14a-€  by 
adding  para  jraph  (n)  to  read  as  follows: 


$240.14»^ 


Filing  requirements. 


(n)  Solicii  itions  subject  to  §  240.14a- 
2(b)(4).  Any  person  who: 

(1)  Engagt  s  in  a  solicitation  pursuant 
to  §  240.14a -2(b)(4);  and 

(2)  At  the  commencement  of  that 
solicitation  roth  owns  five  percent  (5%) 
or  more  of  t  le  outstanding  securities  of 
a  class  that  s  the  subject  of  the 
proposed  roll-up  transaction,  and 
engages  in  the  business  of  buying  and 
selling  limitfed  partnership  interests  in 
the  secondary  market,  shall  furnish  or 
mail  to  the  Commission,  not  later  than 
three  days  after  the  date  an  oral  or 
written  solii  itatioif  by  that  person  is 
first  made,  s  ^nt  or^provided  to  any 


UMI 


security  holder,  five  copies  of  a 
statement  containing  the  information 
specified  in  the  Notice  of  Exempt 
Preliminary  Roll-up  Communication 
(§  240.14a-104).  Five  copies  of  any 
amendment  to  such  statement  shall  be 
.furnished  or  mailed  to  the  Commission 
not  later  than  three  days  after  a 
communication  containing  revised 
material  is  first  made,  sent  or  provided 
to  any  security  holder. 

14.  By  amending  §  240.14a-7  by 
revising  paragraph  (b)  to  read  as  follows: 

§  240.1 4a-7  Obligations  of  registrants  to 
provide  a  list  of.  or  mail  soliciting  material 
to,  security  holders. 

•  •        •        •        • 

(b)(1)  The  requesting  security  holder 
shall  have  the  options  set  forth  in 
paragraph  (a)(2)  of  this  section,  and  the 
registrant  shall  have  corresponding 
obligations,  if  the  registrant  or  general 
partner  or  sponsor  is  soliciting  or 
intends  to  solicit  with  respect  to: 

(i)  A  proposal  that  is  subject  to 
§240.13e-3; 

(ii)  A  roll-up  transaction  as  defined  in 
Item  901(c)  of  Regulation  S-K 
(§  229.901(c)  of  this  chapter)  that 
involves  an  entity  with  securities 
registered  pursuant  to  Section  12  of  the 
Act  (15  U.S.C.  78/);  or 

(iii)  A  roll-up  transaction  as  defined 
in  Item  901(c)  of  Regulation  S-K 
(§  229.901(c)  of  this  chapter)  that 
involves  a  limited  partnership,  unless 
the  transaction  involves  only: 

(A)  Partnerships  whose  investors  will 
receive  new  securities  or  securities  in 
another  entity  that  are  not  reported 
under  a  transaction  reporting  plan 
declared  efiiective  before  December  17. 
1993  by  the  Commission  under  Section 
llA  of  the  Act  (15  U.S.C.  78k-l);  or 

(B)  Partnerships  whose  investors' 
securities  are  reported  under  a 
transaction  reporting  plan  declared 
effective  before  December  17, 1993  by 
the  Commission  under  Section  11 A  o' 
the  Act  (15  U.S.C.  78k-l).. 

(2)  With  respect  to  all  other  requests 
pursuant  to  this  section,  the  registrant 
shall  have  the  option  to  either  mail  the 
security  holder's  material  or  furnish  the 
security  holder  list  as  set  forth  in  this 
section. 

*  •        •        •        • 

15.  By  adding  §  240.14a-15  to  read  as 
follows: 

§240.14a-15    Differential  and  contingent 
compensation  in  connection  with  rolinip 
transactions. 

(a)  It  shall  be  unlawful  for  any  person 
to  receive  compensation  for  soliciting 
proxies,  consents,  or  authorizations 
directly  from  security  holders  in 
connection  with  a  roll-up  transaction  as 


provided  in  paragraph  (b)  of  this 
section,  if  the  compensation  is: 

(1)  Based  on  whether  the  solicited 
proxy,  consent,  or  authorization  either 
approves  or  disapproves  the  proposed 
roll-up  transaction;  or 

(2)  Contingent  on  the  approval, 
disapproval,  or  completion  of  the  roll- 
up  transaction. 

(b)  This  section  is  applicable  to  a  roll- 
up  transaction  as  defined  in  Item  901(c) 
of  Regulation  S-K  (§  229.901(c)  of  this 
chapter),  except  for  a  transaction 
involving  only: 

(1)  Finite-life  entities  that  are  not 
limited  partnerships; 

(2)  Partnerships  whose  investors  will 
receive  new  securities  or  securities  in 
another  entity  that  are  not  reported 
under  a  transaction  reporting  plan 
declared  effective  before  December  17. 
1993  by  the  Commission  under  Section 
11 A  of  the  Act  (15  U.S.C.  78k-l);  or 

(3)  Partnerships  whose  investors' 
securities  are  reported  under  a 
transaction  reporting  plan  declared 
effective  before  December  17, 1993  by 
the  Commission  under  Section  11 A  of 
the  Act  (15  U.S.C.  78k-l). 

16.  By  adding  §  240.14a-104  to  read 
as  follows: 

§240.l4a-l04   Notice  of  Exempt 
Preliminary  Roll-up  Conimunlcation. 
information  regarding  owrtership  interests 
and  any  potential  conflicts  of  interest  to  b9 
included  in  statements  sulMnittad  by  or  on 
behalf  of  a  person  pursuant  to  {  240.14a- 
2(b)(4)  and  f  240.l4a-6<n). 

United  States  Securities  and  Exchange 
Commission 

Washington.  D.C.  20549 

Notice  of  Exempt  Preliminary  Roll-Up 
Communication 

1.  Name  of  registrant  appearing  on 
Securities  Act  of  1933  registration  statement 
for  the  roll-up  transaction  (or,  if  registration 
statement  has  not  been  filed,  name  of  entity 
into  which  partnerships  are  to  be  rolled  up): 

2.  Name  of  partnership  that  is  the  subject 
of  the  proposed  roll-up  transaction: 

3.  Name  of  person  relying  on  exemption: 

4.  Address  of  person  relying  on  exemption: 

5.  Ownership  interest  of  security  holder  in 
partnership  that  is  the  subject  of  the 
proposed  roll-up  transaction: 


Note:  To  the  extent  that  the  holder  owns 
securities  in  any  other  entities  involved  in 
this  roll-up  transaction,  disclosure  of  these 
interests  also  should  be  made. 

6.  Describe  any  and  all  relations  of  the 
bolder  to  the  parties  to  the  transaction  or  to 
the  transaction  itself: 

a.  The  holder  is  engaged  in  the  business  of 
buying  and  selling  limited  partnership 
interests  in  the  secondary  market  would  be 
adversely  affected  if  the  roll-up  transaction 
were  completed. 


b.  The  holder  would  suffer  direct  (or 
indirect)  material  financial  injury  if  the  roll- 
up  transaction  were  completed  since  it  is  a 
service  provider  to  an  affected  limited 
partnership. 


c.  The  holder  is  engaged  in  another 
transaction  that  may  l>e  competitive  with  the 
pending  roll-up  transaction. 


d.  Any  othet  relaUons  to  the  parties 
involved  in  the  transaction  or  to  the 
transaction  itself,  or  any  benefits  enjoyed  by 
the  holder  not  shared  on  a  pro  rata  basis  by 
all  other  holders  of  the  same  class  of 
securities  of  the  partnership  that  is  the 
subject  of  the  proposed  roll-up  transaction. 


17.  By  adding  §  240.14e-7  to  read  as 
follows: 

§240.l4e-7    Unlawful  tender  offer 
practices  in  connection  with  roll-ups. 

In  order  to  implement  Section  14(h)  of 
the  Act  (15  U.S.C.  78n(h)): 

(a)(1)  It  shall  be  unlavvfiil  for  any 
person  to  receive  compensation  for 
soliciting  tenders  directly  fit>m  security 
holders  in  connection  with  a  roll-up 
transaction  as  provided  in  paragraph 
(a)(2)  of  this  section,  if  the 
compensation  is: 

(i)  Based  on  whether  the  solicited 
person  participates  io  the  tender  offer; 
or 

(ii)  Contingent  on  the  success  of  the 
tender  offer. 

(2)  Paragraph  (a)(1)  of  this  section  is 
applicable  to  a  roll-up  transaction  as 
defined  in  Item  901(c)  of  Regulation  S- 


K  (§  229.901(c)  of  this  chapter), 
structured  as  a  tender  offer,  except  for 
a  transaction  involving  only: 

(i)  Finite-life  entities  that  are  not 
limited  partnerships; 

(ii)  Partnerships  whose  investors  will 
receive  new  securities  or  securities  in 
another  entity  that  are  not  reported 
under  a  transaction  reporting  plan 
declared  effective  before  December  17, 
1993  by  the  Commission  under  Section 
llA  of  the  Act  (15  U.S.C.  78k-l);  or 

(iii)  Partnerships  whose  investors' 
securities  are  reported  under  a 
transaction  reporting  plan  declared 
effective  before  December  17, 1993  by 
the  Commission  under  Section  llA  of 
the  Act  (15  U.S.C.  7Bk-l). 

(b)(1)  It  shall  be  unlawful  for  any 
finite-life  entity  that  is  the  subject  of  a 
roll-up  transaction  as  provided  in 
paragraph  (b)(2)  of  this  section  to  fail  to 
provide  a  security  holder  list  or  mail 
communications  related  to  a  tender  offer 
that  is  in  furtherance  of  the  roU-up 
transaction,  at  the  option  of  a  requesting 
security  holder,  pursuant  to  the 
procedures  set  forth  in  §  240.14a-7. 

(2)  Paragraph  (b)(1)  of  this  section  is 
applicable  to  a  roll-up  transaction  as 
defined  in  Item  901(c)  of  Regulation  S- 
K  (§  229.901(c)  of  this  chapter), 
structured  as  a  tender  offer,  that 
involves: 

(i)  An  entity  with  securities  registered 
pursuant  to  Siection  12  of  the  Act  (15 
U.S.C.  78/):  or 

(ii)  A  limited  partnership,  unless  the 
transaction  involves  only: 

(A)  Partnerships  whose  investors  will 
receive  new  securities  or  securities  in 
another  entity  that  are  not  reported 
under  a  transaction  reporting  plan 
declared  effective  before  December  17, 
1993  by  the  Commission  under  Section 
llA  of  the  Act  (15  U.S.C.  78k-l);  or 

(B)  Partnerships  whose  investors' 
securities  are  reported  under  a 
transaction  reporting  plan  declared 
effective  before  December  17. 1993  by 
the  Commission  under  Section  11 A  of 

•  the  Act  (15  U.S.C.  78k-l). 

Dated:  December  1. 1994. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary: 

[PR  Doc.  94-30026  Filed  12-7-94;  845 ami 
anxmc  code  aoio-oi-» 


VOL 


Thursday 
^  December  8,  1994 


i 


Part  VIII 

Federal  Trade 
Commission 


16  CFR  Part  305 

Appliance  Labeling  Rule;  Final  Rule 


63688    Federal  Register  /  Vol.  59.  No.  235  /    ^hursday,  December  8.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  235  /  Thursday,  December  8.  1994  /  Rules  and  Regulations     63689 


UMI 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  305 
Appliance  Labeling  Rule 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  JRule:  partial  delay  of 
compliance  dates. 

SUMMARY:  The  Commission,  for  certain 
products,  delays  the  compliance  dates 
for  certain  disclosure  requirements 
contained  in  two  recent  amendments  to 
its  Appliance  Labeling  Rule,  published 
on  July  1. 1994,  and  Sept.  28, 1994,in 
order  to  allow  manufacturers  time  to 
comply  with  the  disclosure 
requirements  of  the  amendments.  Until 
the  new  mandatory  compliance  dates 
for  the  amendments  (explained  more 
fully  below),  manufacturers  of 
refrigerators,  refrigerator-freezers, 
freezer,  clothes  washers,  dishwashers, 
and  room  air  conditioners  must  comply 
either  with  the  corresponding 
provisions  in  the  current  Appliance 
Labeling  Rule,  or  with  the  amendments 
beginning  on  their  effective  date  of 
December  28, 1994.  Manufacturers  of 
pool  heaters,  instan'aneous  water 
heaters,  and  heat  pump  water  heaters 
must  comply  with  the  new  disclosure 
requirements  in  the  amendments  either 
beginning  on  the  announced  effective 
date  of  December  29, 1994,  or  beginning 
on  the  new  mandatory  compliance  date, 
as  explained  more  fully  below. 
FOR  RJRTHER  INFORMATION  CONTACT: 
lames  Mills.  Attorney,  Division  of 
Enforcement.  Federal  Trade 
Commission,  Washington,  D.C.  20580 
(202-326-3035). 

SJPPLEMENTARV  INFORMATION: 
L  Background 

A.  Thp  Comprehensive  Review 
Rulemaking 

On  July  1,  1994.'the  Cominissinn 
published  comprehensive  amendments 
to  the  Appliance  Labeling  Rule  ("Rule") 
to  improve  the  Rule  in  light  of  the 
experience  the  Commission  has  gained 
.since  the  Rule  became  effective  in 
1980.'  The  effective  date  of  the 
Comprehensive  Amendments  is 
December  28, 1994.  Included  among  the 
amendments  are  three  changes  that  will 
neces.sitate  the  use  of  new  labels  for  all 
products  covered  by  the  Rule:  format 
changes  to  make  the  required  labels 
more  •user-friendly";^  changes  in  the 
energy  usage  descriptors  required  on 
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'  r<'.i  FR  34014.  Th«  Kule  was  originally  pu!>li»h«.l 
ii!  -M  KK  06460  (Noveraijer  10,  197a.  nHecIivp  NJiiv 
I'l.  l')«0). 

-  This  8li:fi!UniKnt  uffort-i  talioiK  (nr  a!)  im'.-ri-ii 


labels  for  so»ie  products; ^  and  new 
product  sub-categories  for  some 
products  for  ranges  of  comparability 


the  requirements  that 


purposes." 
Because  o 


manufacture  :s  must  disclose  new 


energy  usage 
their  produc  s 
categories,  t 


pubhsh  new  ranges  of  comparability  for 
the  products  affected  by  these 
requirement!  .-"^  The  new  ranges  must  use 
the  new  des<  riptors  and/or  he  organized 
into  the  new  sub-categories.^  Without 
these  new  ra  iges  to  use  on  their  revised 
labels,  manu  acturers  will  not  be  able  to 
prepare  labe  s  in  accordance  with  the 
amendments 

For  the  Co  nmission  to  have  the 
energy  usage  data  necessary  to  prepare 
revised  ranj;(  s  of  comparability, 
manufacture  s  must  submit  the  data  to 
the  Commis!  on,  as  required  by  section 
^ule.  Section  305.8rb) 
manufacturers  make 


305.8  of  the 

requires  that 

annual  data  :  ubmissions  on  specified 

dates  that  an 

product  cate 

June  1.-' July 

requirements 


different  for  the  various 
ories:  March  \J  May  !,» 
1,^"  and  August  l.^'The 
i  for  manufacturers  to 
submit  data  t  j  the  Commission  using 
the  new  desc  -iptors  and  sub-categories, 
therefore,  wi  1  not  become  operative 
until  the  vari  >us  submission  dates  in 


tidn  ji 
-freez  rs 


T 


h  r- 


'This  amend 
reh-igeraior-fr-ez 
dishwaihers.  an< 

■*  This  amen 
refiigerator- 
air  conditioners 

•^IjndertheFi 
r.ovRred  applian 
finergy  iiMge  oi 
scale,  called  a 
the  renge  of  eiiei 
al!  models  of  a  s; 
Ifiijf- led  modei 
corilaiiis  appen 
i:ale80fy  into  s!i 
function,  in  othe 
categories,  these 
into  capacity  gro 
water  heaters  arc 
hy  fuel— natural 
of  these  sub-ca 
increments  of 
ratings.  Thus,  a 
with  a  first  hour 
the  rangi!  of  eneri 
wntrr  heate.-s  wit 
.ind4ngallon.'>. 

''.Ml  prod;ir;>! 
fii'at  pumps  will 
revised  labels  t!i 
new  requirement 
descriptors  for 
pumps  are  uncha 
allt^U);h  manufai 
to  use  the  new 

•' (Clothes  washi 

"Room  air  (oni 
lii'aiers.  furnaces 

■' I  )i.sh  washers. 

•"(  JMitral  air  ci 

"  Ki!;ri};i»riiror.s 


descriptors  and/or  group 

into  new  product  sub- 
e  Commission  must 


ri  nge 


nl  affects  lab«i.<;  for  refrigerators, 
rs.  freezers,  clothes  «tra.shers, 
storage-type  water  healers. 
tnt  affects  labels  for  refrigerators, 
rs,  freezes,  clothes  washers,  room 
urnaces.  and  boilers. 
.  each  required  label  on  a 
must  show,  in  addition  to  the 
e  appiia.-ce  itself,  a  range,  or 
nge  of  comparability,"  indicating 
y  consumption  or  efficiencies  for 
p.  or  capacity  comparable  to  the 
accomplish  this,  the  Rule 
;ps  that  divide  each  product 
ategories — in  some  cases  by 
by  fuel  type.  For  most  product 
ub-rategoiies  are  further  divided 
pings.  Kor  exa.Tiple,  s'lOrHgclype 
iivided  into  tour  sub-calegories 
IS,  propane,  electric,  and  oil.  Each 
iries  is  further  divided  into 
ly  expressed  in  first  hour 
liel  on  a  gas-fired  water  heater 
ting  of  37  gallons  will  disclose 
consumption  of  all  g.is^fired 
first  hour  ratings  of  between  35 


atej  11 
caj  icity 


' 


cept  cenlral  air  (onditioiiers  and 
ave  to  use  new  ranges  on  their 
reflect  either  or  both  of  these 
The  product  categories  and 

cef  tral  air  conditioners  and  heal 
ged  by  the  amendments, 
urers  of  these  products  will  have 

fofnal  for  Iheir  Utx-ls. 
s. 

lioners.  storuge-type  walt;r 
i.'iU  boiltrrs. 

idilionfcr.>  and  heul  pumps. 
rcfriger.-ilor-fri'i"zers.  ^'iid  f.'fTZiTs. 


1995.  Because  the  requirements  to 
submit  this  necessary  information  to  the 
Commission  will  become  operative  after 
the  December  28,  1994,  effective  date  of 
the  amendments,  some  manufacturers 
will  not  be  able  to  comply  with  the 
labeling  requirements  of  the 
amendments  in  a  timely  fashion. 

In  an  attempt  to  resolve  this  issue  in 
advance.  Commission  staff  met  with 
industry  and  trade  association 
representatives  during  the  final  months 
before  the  Comprehensive  Amendments 
were  published.  It  was  informally 
agreed  that,  after  the  amendments  were 
published,  manufacturers  would 
voluntarily  submit  the  new  data  before 
tlie  effective  date  of  the  amendments  in 
enough  time  for  the  Conmiission  to 
publish  new  ranges  of  comparability 
and  the  manufacturers  to  produce  new 
labels  using  them.  This  plan  proved 
feasible  with  respect  to  central  air 
conditioners,  heat  pumps,  furnaces, 
boilers,  and  storage-type  water 
heaters." 

When  the  amendments  were 
published  in  July.'manufarturersof 
refrigerators,  refrigerator-freezers, 
freezers,  clothes  washers,  dishwashi^rs. 
and  room  air  conditioners,  however, 
informed  Commission  staff  that  they 
would  need  more  time  to  comply  with 
the  amendments  than  originally 
believed.  They  stated  that  they  now 
believed  that  the  six  months  between 
the  publication  dale  and  the  effective 
date  of  the  Comprehensive 
Amendments  would  not  be  enough  tinn- 
to  prepare  submissions  and,  after  the 
Commission  published  new  ranges 
based  on  them,  to  prepare  labels  and 
begin  affixing  them  to  their  products,  hi 
support  of  this  assertion,  they 
emphasized  the  magnitude  of  the  extent 
of  the  changes  in  the  amendments  that 
would  affect  their  products.  They  also 
pointed  out  that  the  timing  of  the 
amendments  was  incrtnvenient,  noting 
that  the  submission  dates  in  .section 
305.8(b)  of  the  Rule  were  originally 
prescribed,  at  the  request  of  the 
industry,  to  run  over  the  spring  ai.tl 
summer  (March  to  August)  because 
these  were  slow  times  in  proilur:tir>n 
and  it  was  thus  more  possible  to  change 
labels  than  it  would  be  during  the 
winter  (the  time  of  the  effective  dale  uf 
the  Comprehensive  Amendments). 


'■'The  Commission  published  niiige.s  of 
comparability  for  use  on  the  new  Uljels  fox  4,.-jjt:.-il 
air  conditioners  and  heat  pumps  u.i  Augu.st  5,  i-mia 
159  FR  39S511.  effective  December  28,  1994.  Th.- 
Commission  published  ranges  of  comjMir.-ibiilty 
based  on  the  new  descriptors  and/or  new  suli- 
»atBgorii!s  lur  use  on  the  new  labels  for  stor,)gi>-'yi>'' 
xvater  heaters,  furnaces,  and  boilers  on  Stinpn.li'-i 
23.  1W4  (-.'>  IR  48r'«..!,  -fr.-rtiv..  Iler.MV.iMT  2H 
IM'M. 


Accordingly,  they  asked  for  an 
extension  of  the  effective  date. 

D.  The  Pool  Heater  Rulemaking 

On  September  28.  1994,  the 
Commission  published  amendments  to 
expand  the  Rule's  coverage  to  include 
pool  heaters,  instantaneous  water 
healers,  and  heat  pump  water  heaters." 
The  effective  date  of  these  amendments 
is  December  29. 1994.  When  the 
Commission  published  the  Pool  Heater 
Amendments,  it  was  aware  that  it  would 
be  difficult  to  publish  ranges  of 
comparability  for  these  products  in  time 
for  manufacturers  to  begin  labeling  by 
the  effective  date,  but  it  determined  to 
address  the  compliance  question  for 
both  the  Comprehensive  and  Pool 
Heater  Amendments  in  a  single,  later 
action. 

IL  Delay  in  Mandatory  Compliance 
Dates 

In  consideration  of  the  foregoing,  the 
Commission  delays  the  date  for 
mandatory  compliance  with  those 
provisions  of  the  Comprehensive 
Amendments  that  require  using  the  new 
label  format'^  and  the  new  energy  usage 
descriptors'*  and  sub-categories"*  on 
labels  and  in  catalogs,"'  insofar  as  those 
requirements  apply  to  refrigerators, 
refrigerator-freezers,  freezers,  clothes 
washers,  dishwashers,  and  room  air 
conditioners.  The  Commission  also 
delays  the  date  for  mandator)' 
compliance  with  those  provisions  of  the 
Pool  Heater  Amendments  that  requirt^ 


"  59  FR  49556. 

'■> Sections jJ05.11(«)(lH3H  305.1 1(a)(5)(iKHI: 
I'rntotype  Labels  1-5;  and  Sample  L.abbls  1-9. 

'■^Sections  305.2(h)  and  305.11{a)(5)(i)lE). 

"•.Section  305.1  l(aU5Ki)(K):  Appendices  AI-.\rt. 
Bl-B3.E.F.andGl-G«. 

'Sections  305.1 4(al(2)  and  (4). 


labeling  pool  heaters,  instantaneous 
water  heaters,  and  heat  pump  water 
heaters.'*  The  Commission  is  leaving  in 
place  the  mandatory  compliance  dates 
for  all  the  requirements  in  both  sets  of 
amendments  insofar  as  they  apply  to  the 
Rule's  submission  requirements  in 
section  305.8,  thus  requiring 
ipanufacturers  to  make  the  appropriate 
submissions  as  they  come  due  in  1995 
and  thereafter. 

These  delays  will  be  discontinued 
when  the  Commission's  notices  of 
ranges  of  comparability  are  published  in 
1995.  The  disclosure  requirements  of 
the  amendments  with  respect  to  an 
enumerated  tj'pe  of  product  will  become 
mandatory  three  months  after  the  range 
of  comparability  for  that  type  of  product 
is  published.  Approximate  dates  on 
which  submissions,  publication,  and 
labeling  will  take  place  are  set  out  in  the 
two  tables,  below. 

Finally,  the  obligation  to  comply  with 
all  the  provisions  of  the  Comprehensive 
Amendments  is  unchanged  with  respect 
to  storage-type  water  heaters,  furnaces, 
boilers,  central  air  conditioners,  and 
heat  pumps. 

Table  I.— Products  Covered  by 
Comprehensive  Amendments 


Esti- 

Sub- 
mission 

rlatp 

mated 

Esti- 

Product cat- 
egory 

range 
pubKca- 

mated 
labeling 

tton 

date 

date 

Clothes  Wash- 

Mar. 1  . 

Apr.  1  .. 

July  1. 

ers. 

Room  Air  Con- 

May 1   . 

June  1 

Sept.  1. 

ditioners. 

'»Se«;tionsl05.1l(dU5l(ii)(C:H!-;i.indl(.l..u;<l 
Ml5.14(a}!:i|. 


Table  I.— Products  Covered  by 
Comprehensive  Amendments— 
Continued 


Esti- 

Sub- 

mated 

Esti- 

Product cat- 

range 

mated 

egojy 

(tete 

publica- 

labeling 

tion 

date 

date 

Dishwashers  .. 

June  1 

July  1  .. 

Oct.  1. 

Refrigerators, 

Aug.  1  . 

Sept.  1 

Dec.  1. 

Refrigerator- 

freezers. 

arxl  Freez- 

ers. 

Table  II.— Products  Covered  by 
Pool  Heater  Amendments 


Product  cat- 
egory 

Sut>- 

mlssion 
date 

Esti- 
mated 
range 
puhlica- 
tton 
date 

Esti- 
mated 
labeling 

date 

Pool  Heaters. 

Mayl   . 

June  1 

Sept.  1 . 

Instanta- 

neous Wafer 

Heaters,  and 

Heat  Pump 
Water  Heat- 

ers. 

List  of  Sabiects  in  16  CFR  Part  305 

Advertising.  Energy  conservation. 
Household  appliances.  Labeling. 
Reporting  and  recordVeeping 
requirements. 

Authority:  42  L'.S.C.  6294. 

By  direction  of  the  Commission. 
Crimmissioner  V'arney  not  parlic:ipiUiiin. 
Donald  S.  Clark,  • 

Sfcmtary: 
jFR  Doc.  94-30170  Filed  l?-7-04:  8:45  ami 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 

December  15,  at  9:00  a.m. 
Office  of  the  Federal  Register  Conference 
Room,  800  North  Capitol  Street  NW, 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESERVATIONS:   202-523-4538 


NEW  YORK,  NY 

December  13,  9:30  a.m.-12:30  fm- 
National  Archives— Northeast  Region,  201 
Varick  Street.  12th  Floor.  New  York,  NY 
RESERVATIONS:    1-800-347-1997 


WHEN: 
WHERE 
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Agricuttural  Marketing  Service 

RULES  y 

Almonds  grown  in  California,  63693-63696 
Oranges  and  grapefruit  grown  in  Texas,  63691-63693 
Potato  research  and  promotion  plan,  63696-63697 

PROPOSED  RULES 

Kiwifhiit  grown  in  California,  63731-63733 
Milk  marketing  orders: 
Chicago  Regional  et  al.,  63733 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Animal  and  Plant  Health  Inspection  Ser\ice 
See  Farmers  Home  Administration 
See  Grain  Inspection,  Packers  and  Stockyards 
Administration 

t 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Horses  from  contagious  equine  metritis-aflected 
countries;  States  authorized  to  receive,  63698 

Army  Department 

NOTICES 

Environniental  statements;  availability,  etc.: 
Camp  Shelby,  MS;  National  Forest  land  use,  63769 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Census  Bureau 

NOTICES 

Surveys,  determinations,  etc.: 
Communications  services;  annual,  63761-63762 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  63807-63808 

Civil  Rights  Commission 

NOTICES 

Meetings;  Sunshine  Act,  63856 

Commerce  Department 

See  Census  Bureau 

See  International  Trade  Administration 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  63761 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  63764-63765 
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Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Colombia,  63762-63763 
Dominican  Republic,  63763-63764 

Consumer  Product  Safety  Commission 

NOTICES 

Settlement  agreements: 
Bethany  Sales  Co.,  Inc..  63765-63767 
Golden  Gate  Fireworks.  Inc.,  63767-63769 

Corporation  for  National  and  Community  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.- 
AmeriCorps  State  and  direct,  learn  and  serve  America  K- 
12,  and  learn  and  ser\e  America  higher  education 
programs,  63770 

Defense  Department 

See  Army  Department 

NOTtCES 

Meetings: 

Defense  Partnership  Council,  63769 
Military  installations  inside  United  States;  selection  criteria 
for  closure  and  realignment,  63769-63770 

Drug  Enforcement  Administration 

PROPOSED  RULES 

Domestic  Chemical  Diversion  Control  Act  of  1993; 
implementation: 
List  1  chemicals;  manufacturers,  distributors,  importers 
and  exporters;  registration 
Partially  withdrawn.  63738 

Education  Department 

PROPOSED  RULES 

Direct  grant  programs,  63878-63879 
NOTICES 

Agency  information  collection  activities  under  OMB 

review,  63770-63772 
Grants  and  cooperative  agreements;  availability,  etc.: 
Individuals  with  disabilities — 
Projects  with  industry  program,  63863 
Vocational  and  transitional  rehabilitation  services, 
special  projects  and  demonstrations;  and  projects 
with  industry,  63860-63863 
Vocational  rehabilitation  services;  special  projects  and 
demonstrations,  63864-63865 
Vocational  rehabilitation  service  projects  for  American 
Indians  with  disabilities;  correction.  63772-63773 
Youth  with  disabilities — 
Transitional  rehabilitation  services;  special  projects  and 
demonstrations,  63864 
Professional  development;  mission  statement  and 
principles;  comment  request.  63773-63774 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Baker  Performance  Chemicals.  Inc..  63822 

Elf  Atochem  North  America,  Inc..  63825 
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London  Fog  Industries,  63824 

Pacer  Industries,  Inc.,  63824-63825 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Ball  Glass  Container  Corp.  et  al.,  63822-63824 
NAFTA  transitional  adjustment  assistance: 

National  Medical  Care,  Inc.,  63825 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 
63821-63822 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  exportation  and  importation: 
American  Hunter  Exploration  Ltd.,  63776 
Anadarko  Trading  Co.,  63776  '      , 

Bring  Gas  Services  Corp^  63776 
Channel  Gas  Marketing  Co.,  63774 
Interenergy  Corp..  63776 

Phillips  Alaska  Natural  Gas  Corp.  et  al.,  63774-63775 
Power  City  Partners,  L.P..  63775 
Sunalta  Energy  Marketing  Inc.,  63776-63777 
Tarpon  Gas  Marketing  Ltd.,  63776 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California.  63721-63725 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  63740-63742 
N0TICC8 
Clean  Air  Act: 
Acid  rain  provisions- 
State  permits.  63789-63790 
Confidential  business  information  and  data  transfer  to 

contractors,  63790 
Environmental  statements;  availability,  etc: 
Agency  statements — 
Comment  availability.  63790-€3791 
Weekly  receipts,  63791-63792 
Meetings: 

Biotechnology  Science  Advisory  Committee,  63792 
Water  pollution  control: 
National  pollutant  discharge  elimination  system;  State 
programs — 
Maine  et  al.,  63792-63803 

Farmers  Home  Administration 

RULES 

Program  regulations: 
Servicing  and  collections — 
Graduation  of  FmHA  borrowers  to  other  sources  of 
credit:  CFR  correction,  63698 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  63716-63718 
let  routes.  63718 

PROPOSED  RULES 

Air  carrier  certification  and  operations: 
Autopilot  use;  minimum  altitudes  revision,  63B6B-63875 
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Airworthiness  directives: 
Fokker,  63734-63736 

Federal  Communications  Commission 

RULES 

Television  stations;  table  of  assignments: 

Hawaii.  63726 
PROPOSED  RULES 
Common  carrier  services: 
Multipoint  distribution  service  and  instructional 

television  fixed  service,  including  electronic  filing 
and  competitive  bidding;  filing  procedures,  63743^ 
63750 
Unauthorized  changes  of  consumers'  long  distance 
carriers;  policies  and  rules.  63750-63754 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  63803 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  63856 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance  program: 
Flood  control  restoration  zrfnes;  insurance  coverage  and 
rates,  land  management  criteria,  etc.: 
Meeting,  etc.,  63726 

NOTICES 

Disaster  and  emergency  areas: 
California,  63803 
Florida,  63803-63804 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Catex  Vitol  Electric  Inc.  et  al.,  63784-63786 

Environmental  statements:  availability,  etc.: 
Wisconsin  Public  Service  Corp.  et  al..  63783-63784 

Hydroelectric  applications.  63786 

Applications,  hearings,  determinations,  etc.: 
ANR  Pipeline  Co.,  63777 
ANR  Pipeline  Co.  et  al.,  63786 
Colorado  Interstate  Gas  Co.,  63777,  63786-63787    ' 
Columbia  Gas  Transmission  Corp..  63778 
El  Paso  Natural  Gas  Co.,  63778-63779 
Florida  Gas  Transmission  Co.,  63787 
Iroquois  Gas  Transmission  System,  L.P  ,  d3779 
KN  Inter^ate  Gas  Transmission  Co..  63779 
Midwestern  Gas  Transmission  Co..  63779 
Moss  Bluff  Gas  Storage  Systems,  63779-63780 
Northern  Natural  Gas  Co.,  63780 
Otter  Tail  Power  Co..  63787 
Questar  Pipeline  Co.  et  al.,  63777 
Sinclair  Oil  Corp.  et  al.,  63781 
Southern  Company  Services,  Inc..  o3781-63782 
Southern  Natural  Gas  Co.,  63780-63782 
Stingray  Pipeline  Co.,  63782 
Texas  Eastern  Transmission  Corp..  63787-63789 
Texas  Gas  Transmission  Corp..  63782-63783 
Transcontinental  Gas  Pipe  Line  Corp.,  63788-63789 
West  Texas  Gas.  Inc.,  63783 
Williams  Natural  Gas  Co.,  63783 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  63804 


Federal  Reserve  System 

RULES 

Bank  holding  companies  and  change  in  bank  control 
(Regulation  Y): 
Community  development  activities  and  welfare 
investments;  interpretation.  63712-63714 
Home  mortgage  disclosure  (Regulation  C): 
Annual  reporting  requirements;  instructions  and  forms 
63698-63706 
Membership  of  State  banking  institutions  (Regulation  H)- 
Public  welfare  investments  with  and  without  Board 
approval,  63706-63712 
Truth  in  lending  (Regulation  Z): 
Depository  institutions  disaster  relief;  temporary 
exceptions  due  to — 
Texas  flooding,  63714-63715 
NOTICES 

Meetings;  Sunshine  Act.  63856-63857 
Applications,  hearings,  determinations,  etc.: 

American  National  Corp.  et  al..  63804-63805 

Irving  National  Bancshares,  Inc..  63805 

Mercantile  Bancorporation  Inc.,  63805 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Haagen-Dazs  Co..  Inc..  63806-63807 
Trauma  Associates  of  North  Broward.  Inc..  et  al..  63805- 
63806 

Food  and  Consumer  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Food  stamp  program;  asset  accumulation  demonstration 
projects,  63755-63761 

Food  and  Drug  Administration 

NOTICES 

Prescription  Drug  User  Fee  Act: 
Prescription  drug  user  fee  revenues  and  rates.  1995  FY; 
establishment,  63808-63809 

Grain  Inspection,  Pacliers  and  Stockyards  Administration 

WOTlCcS 

Agency  designation  actions: 
Arizona,  63755 
Iowa,  63755 

Health  and  Human  Services  Department 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 

NOTICES 

Scientific  misconduct  findings;  administrative  actions- 
1     Ninnemann.  John  L,  Ph.D.,  63811-63812 

Health  Resources  and  Services  Administration 
See  Public  Health  Service 

Housing  and  Urban  Development  Department 
Nonces 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless- 
Excess  and  surplus  Federal  property,  63812-63819 

Interior  Department 

See  Land  Management  Bureau 


See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc 
University  of— 
California  et  al.,  63762 

Interstate  Commerce  Commission 

RULES 

Practice  and  procedure: 
Nonrail  licensing  procedures — 
Application  procedures  and  corresponding  regulations- 
revisions.  63726-63730 
NOTICES 

Motor  carriers: 
Compensated  intercorporate  hauling  operations,  63820 

Justice  Assistance  Bureau 

RULES 

State  criminal  alien  assistance  program;  implementation, 
63718-63719 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Justice  Assistance  Bureau 

NOTICES 

Pollution  control;  consent  judgments: 
HoUingsworth  Solderless  Terminal  Co.,  63820-63821 

Lal)or  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Survey  plat  filings: 
Idaho,  63819 

Mine  Safety  and  Health  Administration 

NOTICES 

Mining  products;  testing,  evaluation,  and  approval  fees 
63825-63830 

National  Archives  and  Records  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Move  to  Archives  II,  College  Park,  MD— 
Reference  service  on  certain  textual  records;  temporary 
closure,  63830-63832 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  63857 
National  Institutes  of  Health 

NOTICES 

Meetings: 

National  Institute  of  Neurological  Disorders  and  Stroke 

63810 
Research  Grants  Division  Behavioral  and  Neurosciences 

Special  Emphasis  Panel,  63810 

National  Parle  Service 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Arizona,  6381&-63820 
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California.  63819 
National  Transportation  Safety  Board 

NOTICES 

Aircraft  accidents;  hearings,  etc.: 
Aliquippa,  PA;  USAIr  flight  427,  Boeing  737-300, 
accident,  63833 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Radiation  protection  standards: 
NRC-licensed  facilities;  radiological  criteria  for 
decommissioning — 
Lands  and  structures,  63733-63734 

NOTICES 

Environmental  statements;  availability,  etc.: 
Watts  Bar  Nuclear  Power  Plants  (Units  1  and  2).  63832 

Petitions;  Director's  decisions: 
Southern  California  Edison  Co.  et  al.,  63832-63833 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  63810-63811 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act.  63857 

Options  price  reporting  authority,  63843-63844 

Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Stock  Exchange,  Inc.,  63844 

New  Yorlc  Stock  Exchange,  Inc.,  63844-63847 

Participants  Trust  Co.,  63847-63849 
Applications,  bearings,  determinations,  etc.: 

East  Coast  Venture  Capital,  Inc.,  63839 

First  Investors  Corp.  et  al.,  63836-63838 

Maverick  Tube  Corp.,  63842 

Ply  Gem  Industries.  Inc.,  63842-63843 

Public  utility  holding  company  filings,  63839-63842 

RBB  Fund,  Inc.,  et  al.,  63833-63836 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamatior 

plan  submissions: 

Maryland.  63719-63721 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamatior 

plan  submissions: 

North  Dakota,  63738-63740 


Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 
PROPOSED  RULES 

Rulemaking  petitions: 
Alaska  Airlines;  computer  reservation  sy.stems,  63736- 
63738 

Treasury  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  63849-63850 

United  States  Infonnation  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
International  creative  arts  exchanges  for  public  and 

private  non-profit  organizations,  63850-63853 
Summer  Institute  for  English  language  educators  from 

South  Africa  and  Namibia,  63853-63855 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education,  63860-63865 

Part  III 

Department  of  Transportation.  Federal  Aviation 
Administration,  63868-63875 

Part  IV 

Department  of  Education,  63878-63879 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  arxj  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Hsted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  906 
[Docket  No.  FV94-906-4IFR] 

Oranges  and  Grapefruit  Grown  in  the 
Lower  Rio  Grande  Valley  in  Texas; 
Revision  of  Container  and  Container 
Pack  Requirements  and  Rules  and 
Regulations  for  Special  Purpose 
Shipments 

AGENCY:  Agricultural  Marketing  Service. 
USDA.  ^ 

ACTION:  Interim  final  rule  with  request 
for  comments. 


SUMMARY:  This  interim  final  rule  revises 
container  requirements  and  adds  a  new 
container  to  those  authorized  for  use  by 
handlers  of  Texas  citrus.  This  interim 
final  rule  also  relaxes  pack  requirements 
by  requiring  containers  to  have  at  least 
one-third  by  volume,  rather  than  50 
percent  citrus  by  count.  This  rule  allows 
for  more  efficient  use  of  containers  and 
provides  handlers  with  more  flexibility 
in  packing  mixed  packs. 
DATES:  This  interim  final  rule  becomes 
effective  December  9, 1994.  Comments 
received  by  January  9, 1995  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division.  AMS,  USDA,  P.O.  Box  96456, 
Room  2523-S,  Washington,  D.C.  20090- 
6456,  or  by  facsimile  at  (202)  720-5698. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charles  L.  Rush,  Marketing  Order 


Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456.  Room  2523-S,  Washington, 
D.C.  20090-6456,  telephone:  (202)  720- 
2431;  or  Belinda  G.  Garza,  McAllen 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1313 
East  Hackberry,  McAllen,  Texas  78501; 
telephone:  (210)  682-2833. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  906  (7  CFR  Fart  906) 
regulating  the  handling  of  oranges  and 
grapefruit  grown  in  the  Lower  Rio 
Grande  Valley  in  Texas,  hereinafter 
referred  to  as  the  order.  The  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 
The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  interim  final  rule  is  not 
intended  to  have  retroactive  effect.  This 
interim  final  rule  will  not  preempt  any 
State  or  local  laws,  regulations  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 


The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  ovwi 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  15  handlers 
of  oranges  and  grapefruit  regulated 
under  the  marketing  order  each  season 
and  approximately  750  orange  and 
grapefruit  producers  in  South  Texas. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  §  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  ser\ice 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities.     • 

Section  906.40(d)  of  the  order 
authorizes  the  Secretary  to  fix  the  size.- 
weight.  capacity,  dimensions,  or  pack  of 
the  container  or  containers  which  may 
be  used  in  the  packaging,  transportation, 
sale,  shipment,  or  other  handling  of 
Texas  oranges  or  grapefruit.  Consistent 
with  this  authority,  §  906.340  of  the 
order's  rules  and  regulations  specifies 
the  containers  that  may  be  used  by 
Texas  citrus  handlers.  These  containers 
include  cardboard  cartons;  mesh,  poly, 
and  vexar  bags;  and  a  number  of  master 
or  bulk  containers.  Additionally, 
experimental  containers  may  be 
approved  by  the  Texas  Valley  Citrus 
Committee  (committee),  the  agency 
responsible  for  local  administration  of 
the  Order.  The  handling  of  each  lot  of 
firuit  in  such  test  containers  is  subject  to 
prior  committee  approval  and  is  under 
the  supervision  of  the  committee. 

The  committee  met  on  August  18, 
1994,  and  unanimously  recommended 
that  the  current  container  requirements 
be  revised.  The  recommended  changes 
are  to:  (1)  Revise  the  inside  dimension 
specifications  of  two  authorized  master 
containers;  (2)  eliminate  certain 
restrictions  on  the  packing  of  mesh  or 
poly  bags;  and  (3)  add  a  new  fiberboard 
display  bin  to  the  list  of  approved 
containers. 

Two  of  the  containers  currently 
authorized  for  use  are:  (1)  Closed 
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fibmboaid  cartons  with  inside 
dimensions  of  20  inches  in  length  by 
13V4  inches  in  width  by  9^4  to  IOV4 
inches  in  depth,  and  (2)  fibeiixiard  cribs 
with  dimensions  of  46  inches  in  lengtii 
by  38  inches  width  by  24  inches  hi^. 
lliese  containers  are  authorized, 
respedivefy,  in  subparagraphs  (iii)  and 
(viii)  of  $906.340(aKl).  They  are  used  as 
master  containers  for  shipping  bags  of 
firatt  or  for  shipping  fruit  in  bulk. 

In  recent  aeasons,  handlers  have  used 
experimemtal  containers  writh  difiierent 
dimensioBS  tiian  those  currently 
authorized  under  §906.34Q(a).  The  use 
of  these  oonlainers  has  been  successful, 
and,  thus,  the  conuaittee  recommended 
thai  the  dimensions  specified  for  these 
two  coBtaiiien  be  revised  to  provide  for 
more  flexibility  ia  packing  Texas  citrus. 
Specifically,  sahpangraph  (iii)  of 
§906.340  (aHD  iaiwised  to  specify 
inside  dimaoBioas  for  closed  nberboard 
contaiaers  of  20  inches  in  length  fc^ 
13V«  iacfaea  in  width  by  9V4  to  13 
inches  in  dapth.  The  revised 
dimeuiaBS  Mr  the  fHMrboaid  crib 
authoii2Ml  by  §906.340(aKlMviii)  are  46 
to  47^  iacfaas  in  length  by  37  to  3« 
inches  in  width  by  24  inches  in  depth. 
These  revisicns  will  enable  handlers  to 
use  a  widar  variety  of  containers 
withoot  having  to  receive  prior 
committee  approval  or  to  use  such 
containan  andarthe  committee's 
supervitian. 

Section  906.340  authorizes  a  number 
of  mesh.  poly,  and  vexar  b^  that  may 
be  used  ia  packing  Texas  citrus,  and 
specifies  tlM  master  containers  that  can 
be  used  to  ship  diese  bags  of  fruit.  For 
example,  aaeah  type  bags  having  a 
capacity  of  10  pounds  of  fruit  may  only 
be  packed  in  ctoaed  fiberboard  cartons 
with  inside  diaensioos  of  20  inches  by 
l3*/i  inches  l^  9W  to  IOV4  inches.  Tlie 
committee  raoonuBeoded  that  such 
restrictions  be  eliminated  to  permit  the 
industry  to  padc  any  authorized  bag  in 
any  approved  master  coataioer.  This 
revision  is  intended  to  provide  handlers 
with  additional  flexibiiity  in  packing 
oranges  and  ^apefrvit  without  having 
to  foUow  the  procedures  governing  the 
use  of  expeiimantal  containers.  To 
effectuate  this  change,  this  interim  final 
rule  revises  subparagiaphs  (iii),  (iv), 
(vii).  Cviii),  (ix).  and  (x)  of 
§  906.340(a)Il)-  Since  the  recommended 
changes  to  the  master  containers  were 
utilized  experimentally  during  the  past 
few  seasons,  the  committee 
recommends  that  they  be  made 
permanent 

Finally,  the  committee  recommended 
that  a  new  fibertmard  display  bin  be 
added  to  the  list  of  approved  containers. 
The  new  fiberboard  display  bin  is  being 
successfully  used  by  the  Florida  citrus 
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industry.  The  big  i-graphic  bulk  bin 
works  as  an  in-stOre  advertisement, 
increasing  traffic  and  volume  movement 
in  the  produce  department.  Because  the 
bin  is  vented,  thefruit  holds  up  better 
during  shipping. '  fhe  bin  can  be 
shipped  on  pallet  i  or  "slip"  boards. 
Adding  containez  i  which  have  been 
previously  approt  ed  fior  experim^ital 
use  to  the  permai]|ent  list  of  containers 
will  remove  the  requirement  that  each 
lot  of  fruit  shippe  1  in  such  containers 
receive  prior  appi  oval  from  the 
committee. 

This  interim  fin  al  rule  adds  a  new 
subparagraph  (xi)  to  §  906.340(a)il)  to 
authorize  the  use  i>f  tins  container. 
Subparagraphs  (ii ),  (x)  and  (xi)  of 
§  908.340  (aXD  aJp  redesignated, 
respectively,  as  sdbpaiagraphs  (x),  (») 
and  (xii). 

Section  906.42  \  luthorizes  the 
Secretary  to  modi  y.  suspend,  or 
terminate  regulatiims  b^ed  upon 
recommendations  and  information 
aibmitted  by  the  :oaunittee.  ch-  other 
available  informa  ion  pursuant  to 
§§  906.34. 906.40,  906.45.  or  any 
combination  then  of.  in  ordnr  to 
facilitate  the  banc  ling  of  fruit. 

Consistent  with  §  906.42,  §  906.120  of 
the  order's  rules  a  nd  regulations 
provides  that  orai  ges  and/or  grapefruit 
mixed  with  other  types  of  fiiiit  may  be 
handled  exempt  Jfom  container  and 
pack  regulations,  taibject  to  certain 
conditions.  One  at  those  conditions  is 
that  the  oranges  and/or  grapefruit 
constitute  at  least  |50  percent  by  Count 
of  the  contents  of  any  container.  The 
committee  recomiiended  revising 
§  906.120(cK4Kii)»o  allow  handlers  to 
pack  V»  Texas  citqis  by  volume  rather 
than  50  percent  b^  count.  This  change 
provides  landler^  with  the  flexibility  to 
pack  a  variety  of  ijroducts  (e.g..  pecans, 
jalapeno  jetly.  Washington  apples, 
avocadoes,  etc.)  id  the  mixed  packs  The 
committee  recognned  the  peed  to 
specify  that  mixe4  packs  contain  at  least 
Va  Texas  citrus  by;  volume.  The 
committee  believe  s  that  the 
recommended  chi  nge  will  allow  the 
Texas  citrus  indui  try  to  improve 
producer  returns. ' 

Based  on  the  abfive,  the  Administrator 
of  the  AMS  has  dt  termined  that  this 
action  will  not  haf  e  a  significant 
economic  impact  #n  a  substantial 
number  of  small  entities. 

The  informatioq  ooliectioa 
in  the 
have  been 

by  the  Office  of 
ludget  (OMB)  under 


requirements  con; 
referenced  secti 
previously  appro 
Management  and 


the  provisions  of  ^4  U.S.C  chaptra-  35 
and  have  been  assigned  OMB  number 
0581-0066  for  Tei^  oranges  and 
grapefruit. 
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Tliere  is  no  reporting  bardm  on 

handlers  of  oranges  and  grapefruit  who 
have  been  using  experimental 
containers  because  no  application  is  ' 
required. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  infotmation,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act 

Pursuant  to  5  US.C  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  eOBci  and  tint  good  cause 
exists  for  not  postponing  the  effective 
date  of  diis  action  until  30  days  after 
publication  in  the  Federal  Bjgjgtf 
because:  (1)  The  committee  needs  to 
have  this  amendment  in  effect  as  soon 
as  possible  because  shipments  of  Texas 
oranges  and  grapefruit  fmUte  1994-^5 
season  have  begnn;  (2)  handlers  are 
aware  of  tiiis  action  whitA  was 
unanimously  recommended  by  the 
committee  at  a  public  meeting;  (3)  this 
rule  is  a  relaxation;  and  (3)  this  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  fin»U^ntinn  of  (Ju^ 
action. 

List  of  Subjects  in  7  CFR  Part  906 

Grapefruit,  Marketing  agreements  and 
orders  and  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  906  is  amended  as 
follows: 

1.  The  autlwrity  citatimi  for  7  OFR 
Part  906  continues  to  read  as  folfows: 

Authority:  7  U.S.C  601-fe74. 

PART  M»-ORAMQES  AND 
GRAPEFRUrr  GROWN  IN  THE  LOWER 
RIO  GRANDE  VALLEY  M  TEXAS 

2.  In  Section  906.340,  paragraphs 
(a)(l)(iii),  (a)(l)(iv).  (a)(l)(vii)  and 
(a)(l)(viii)  are  revised,  parj^raplis 
(a)(l)(ix)  through  {a){l)(xi)  are 
redesignated  as  paragraphs  {a)(l){x) 
throu^  (a}(l)(xil)  respectively  and 
revised,  and  a  new  paragraph  (a)(lj(ix) 
is  added  to  read  as  follows: 

S906^   CoHiaiiMr.  pack,  and  eomainer 
martdoQ  myulallona. 

*        •        •        •        • 

.     (!)•*' 

(iii)  Closed  fiberboard  carton  with 
inside  dimensions  of  20x13  V*  indies 
and  a  depth  horn  9^4  to  13  indies: 
Provided,  That  the  container  has  a 
Mullen  or  Cady.test  of  at  least  250 
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pounds:  Provided  further.  That  the 
container  may  be  used  to  pack  any  poly 
or  mesh  bags  authorized  in  this  section. 

(iv)  Bags  having  a  capacity  of  five  or 
eight  pounds  of  fruit. 

(vii)  Rectangular  or  octagonal  bulk 
fiberboard  crib  with  approximate 
dimensions  of  46  to  47  V2  inches  in 
length,  37  to  38  inches  in  width  by  36 
inches  in  height:  Provided.  That  this 
container  has  a  Mullen  or  Cady  test  of 
at  least  1,300  pounds,  and  that  it  is  used 
only  once  for  the  shipment  of  dtrus 
fruit;  Provided  further.  That  the 
container  may  be  used  to  pack  any  poly 
or  mesh  bags  authorized  in  this  section 
orbulkfroiit. 

(viii)  Redangular  or  odagonal  % 
fiberboard  crib  with  dimensions  of  46  to 
471/2  inches  long,  37  to  38  inches  wide, 
by  24  inches  high:  Provided.  That  the 
crib  has  a  Mullen  or  Cady  test  of  at  least 
1,300  pounds,  and  that  it  is  used  only 
once  for  the  shipment  of  dtrus  fruit; 
Provided  further.  That  the  container 
may  be  used  to  pack  any  poly  or  mesh 
bags  authorized  in  this  section  or  bulk 
fruit. 

(ix)  Odagonal  fiberboard  crib  with 
approximate  dimensions  of  46  to  47>/j 
inches  in  vridth  by  37  to  38'inches  in 
depth  by  26  to  26'/i  inches  in  height: 
Provided,  That  the  crib  has  a  Mullen  or 
Cady  test  of  at  least  1,300  pounds,  and 
that  it  is  used  only  once  for  the 
shipment  of  dtrus  fruit:  Provided 
further.  That  the  crib  may  be  used  to 
pack  any  approved  poly  or  mesh  bags 
authorized  in  this  section  or  bulk  fruit. 

(x)  Poly  or  vexar  bag  having  capadty 
of  four  pounds  of  fruit:  Provided,  That 
only  oranges  are  to  be  packed  in  this 
bag. 

(xi)  Mesh  type  bag  having  a  capacity 
often  pounds  of  fruit. 

(xii)  Such  types  and  sizes  of 
containers  as  may  be  approved  by  the 
committee  for  testing  in  connedion 
yvith  a  research  project  conducted  by  or 
in  cooperation  with  the  committee: 
Provided,  That  the  handling  of  each  lot 
of  fruit  in  such  test  containers  shall  be 
subject  to  prior  approval  and  under  the 
supervision  of  the  committee. 

3.  Section  906.120  is  amended  by 
revising  paragraph  (c)(4)(ii)  to  read  as 
follows: 

S  906.1 20    FruK  exempt  from  ragulations. 

•        *        •        •     ,  • 

(c)  •  •  * 

(4)  *  •  • 

(ii)  Such  oranges  and/or  grapefixiit 
constitute  at  least  one-third  by  volume 
of  the  contents  of  any  container,  and 
any  such  container  is  not  larger  than  a 
Vio  bushel  carton. 


Dated:  December  6, 1994. 
Eric  M.  Foimaa, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  94-30416  Filed  12-8-94;  8:45  am) 
Btuma  cooc  Mio-o2-» 


7  CFR  Part  961 
FV94-081-3FRI 

Almonds  Grown  in  Caiifomia;  Salable, 
Reserve,  and  Export  Percentages  for 
the  1994-95  Crop  Year 

AGENCY:  Agricultural  Marketing  Service, 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  establishes 
salable,  reserve,  and  export  percentages 
for  Caiifomia  ahnonds  received  by 
handlers  during  the  1994-95  ahnond 
crop  year.  Based  on  the 
recommendation  of  the  Almond  Board 
of  Caiifomia  (Board),  the  agency  which 
locally  administers  the  almond 
marketing  order,  and  other  available 
information,  this  rule  establishes 
salable,  reserve,  and  export  percentages 
of  90  percent,  10  percent,  and  0  percent, 
respedively.  This  rule  is  authorized 
under  the  marketing  order  for  almonds 
grown  in  Caiifomia  and  is  intended  to 
promote  orderly  marketing  conditions 
and  avoid  unreasonable  fluctuations  in 
supplies  and  prices. 

EFFECTIVE  DATE:  This  final  mle  becomes 
effective  January  9, 1995.  and  will  apply 
to  all  almonds  received  by  handlers 
during  the  1994-95  crop  year,  which 
began  on  July  1, 1994  and  ends  on  June 
30.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Firm,  Marketing  Spedalist, 
Marketing  Order  Administration 
Branch,  Fmit  and  Vegetable  Division, 
AMS,  USDA,  Room  2536-S,  P.O.  Box 
96456,  Washington.  D.C.  20090-6456: 
telephone:  (202)  720-1509,  or  fax  (202) 
720-5698;  or  Martin  Engeler,  Assistant 
Officer-in-Charge,  Caiifomia  Marketing 
Field  Office,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  2202  Monterey 
Street,  Suite  102-B,  Fresno,  Ca.,  93721; 
telephone:  (209)  487-5901,  or  fax  (209) 
487-5906. 

SUPPLEMBfTARY  INFORMATION:  This  final 
mle  is  issued  under  Marketing 
Agreement  and  Order  No.  981  [7  CFR 
Part  981j,  both  as  amended,  hereinafter 
referred  to  as  the  "order,"  regulating  the 
handUng  of  almonds  grown  in 
Caiifomia.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Ad  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereuiafter  referred  to  as  the 
"Act." 


The  Department  of  Agriculture 
(Department)  is  issuing  this  final  mle  in 
accordance  with  ExecuUve  Order  12866. 

This  mle  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect, 
Caiifomia  almonds  are  subject  to  reser\e 
requirements.  It  is  intended  that  the 
salable  and  reserve  percentages  as 
issued  herein  will  be  applicable  to  all 
almonds  handled  during  the  1994-95 
crop  year.  This  final  mle  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  mle. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connedion 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempt  there&t)m.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  will  mle  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  prindpal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  mling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
entry  of  the  mling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricuhural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  mles  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  ^up  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  115  handlers 
of  ahnonds  who  are  subject  to  regulation 
under  the  marketing  order  and 
approximately  7,000  producers  in  the 
regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601]  as  those  having  annual  receipts 
less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  those 
whose  annual  receipts  are  less  than 
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$S(X).00a  The  maiority  of  handlers  and 
praducera  of  California  abnoods  may  be 
classified  as  saaSl  entities. 

The  National  A^ncultuial  Statistics 
Service  estamatas  1994  Gblilanua 
abnood  production  at  640  million 
kemelwei^  poiuids.  31  percent  larger 
than  last  year.  If  realized,  this  could  be 
one  of  the  taijeest  oops  on  record. 

in  order  to  lessen  tne  impact  of  this 
projected  lai;ge  abnond  supply  feeing 
the  industry,  the  Board,  at  its  July  7, 
1994,  meeting  in  Modesto,  Cabfomia. 
recommended  establishing  salable, 
reserve,  and  export  percentages  for  the 
1994-95  crop  year  by  a  vote  of  seven  to 
three.  The  opposing  votes  are  discussed 
later  in  this  document  This  rule 
requires  handlers  of  California  almonds 
to  withhold,  as  a  reserve,  from  normal 
domestic  and  export  markets.  10  percent 
of  the  merchant{U)le  almonds  they 
receive  from  growers  diuing  the  1994- 
95  crop  year.  The  remaining  90  percent 
(the  salable  percentage]  of  the  crop 
could  be  sold  by  handlers  in  any  market 
at  any  time.  The  last  year  salable  and 
reserve  percentages  were  establish^ 
was  the  1991-92  aop  year. 

Almond  production,  like  that  of  many 
agricultural  commodities,  can  vary 
significantiy  from  season-to-season  due 
to  a  variety  of  factors.  TTiis  in  turn  can 
cause  wide  Ductuations  in  prices.  For 
example,  the  Board  has  estimated 
grower  pnces  increased  from  $1.26  per 
pound  for  1992  crop  almonds  to  nearly 
$2.00  per  pound  for  1993  crop  almonds, 
when  the  corresponding  estimated 
shipments  for  diose  crop  years  were 
535.9  million  pounds  and  497.7  million 
poonda,  respectively.  Ibe  lai;ge  1994 
California  almond  crop  estimate  caused 
early  speculatiin  of  grower  prices  in  the 
$1J15  per  pound  range.  Such  swings  in 
supphes  and  price  levels  can  result  in 
market  instability  and  uncertainty  for 
growers,  handlers,  buyers,  and 
consumers.  The  long  term  goal  of  the 
afanond  industry  is  to  increase  almond 
consumption  and  demand,  and  the 
Board  believes  this  can  be  best  achieved 
in  the  presence  of  stable  and  orderly 
market  conditions.  The  Board  believes 
that  the  use  of  the  reserve  provisions  of 
the  marketing  order  as  a  supply 
management  tool,  in  conjunction  with 
other  marketing  tools  available  in  the 
order,  can  assist  in  accomplishing  the 
iiulustry's  gQai& 

White  this  rule  may  restrict  the 
amount  of  ahnonds  which  handlers 
could  sell  ia  normal  domestic  and 
export  maiksts  in  the  short  tenn,  the 
salable  and  resove  pwcentages  are 
intended  to  promote  orderly  mari^eting 
conditions  by  avoiding  unreasonable 
nuctuatioBs  in  supplies  and  prices  and 
improv'u^  grower  retunu.  Purther.  this 
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rule  could  help  |  rovide  maricet  stability 
during  the  1995-  96  crop  year  by 
reserving  almoiM  s  for  di^tment  during 
that  season  in  th   event  1995 
production  is  be  ow  trade  demand 
needs. 

Authority  to  w  tablish  salable  and 
reserve  percental  es  is  provided  in 
section  981.47  o?the  order.  Section 
981.66  authorize  t  disposition  of  reserve 
almonds  to  carta  n  outlets,  including 
export  Pucsuaot  \o  sections  981.47  and 
981.49  of  the  ord  sr.  the  Board  based  its 
recommendation  for  salable,  reserve, 
and  export  percentages  of  90  percent,  10 
percent  and  0  percent  respectively,  on 
estimates  of  marlietable  supply  and 
combined  dome4ic  and  export  trade 
demand  for  the  1094-95  crop  year.  The 
Board's  1994  maiketable  production 
estimate  of  620.«biiliion  kemelweight 
pounds  is  based  io  a  1994  crop  estimate 
issued  by  ti>e  Nattonal  Agricultural 
Statistics  Servioebf  640  million 
kemelweight  poitpdi,  minus  an 
estimated  loss  of  19.2  million 
kemelweight  Poi4nds  resulting  from  the 
removal  of  inedii  le  kemds  by  iiandlers 
and  losses  during  manufacturing. 

Trade  demand  s  estimated  at  556.4 
million  kernel  we  ght  pounds — 175 
million  pounds  f(  r  domestic  needs  and 
381.4  million  pot;  nds  for  export  needs. 
An  inventory  adji  istment  is  made  to 
account  for  supples  of  salable  ahnonds 
carried  in  from  thp  1993-94  crop  year 
and  for  supplies  <}f  salable  ahnonds 
deemed  desirablejto  be  carried  out  on 
June  30, 1995,  forlearly  season  shipment 
daring  the  1995-^6  crop  year.  After 
adjusting  for  inventory,  the  trade 
demand  is  calculated  at  556.8  million 
kemelwei^t  pouiids.  This  is  the 

from  the  estimated 
luction  deemed 
de  demand  needs, 
itage  of  90  percent 

The  remaining  io  percent  (64  milKon 
kemelweight  pounds)  of  the  1994  crop 
markets*le  production  will  be  witiiheld 
by  handters  to  me^t  their  reserve 
obligations. 

The  peioentage  i»f  reserve  ahnonds 
available  for  expok  is  established  at  0 
percent.  Althouigh|the  order  permits 
establishment  of  «  percentage  of  reserve 
almonds  that  can  be  exported,  export  is 
currently  the  iat^  nuorket  far 
California  almond  i  and  is  not 
considered  a  seoa  dary  or 
noooompetitiw  oi  tiet  Thanfore. 
exports  are  indud  td  in  trade  demand 
and  the  export  ma  icet  is  not  an 
authorised  leaervg  outlet. 

All  or  ^ait  of  fM  Mve  almonds  can  be 
released  to  the  sail  Ue  catf^ory  if  it  is 
found  that  the  8H|i  >ly  made  avaiUile  by 
the  salable  percen  age  is  insufficient  to 


quantity  of  almoi 
1994  marketable  ] 
necessary  tome 
The  salable  \ 
will  meet  those  n« 


UMI 


satisfy  1994-95  trade  <leraand  needs.    4 
indading  desirable  carryover  for  use 
during  the  1995-96  crop  ywj.  The 
Board  it  required  to  mwe  any 
recommendations  to  Ae  Secretary  to 

increase  the  saliMe  percentage  prior  to 
May  15, 1995^  pursuant  to  section 
981.48  of  the  order.  Alternatively,  a!!  or 
a  portion  of  reserve  ahnonds  can  be  sold 
by  the  Board,  or  by  handlers  under 
agreement  with  the  Board,  to 
governmental  agencies  or  charitable 
institutions  or  far  diversion  into  almond 
oil,  almond  butter,  animal  feed,  or  other 
outlets  whicfa  the  Board  finds  are 
noncompetitive  with  existing  normal 
markets  for  almonds. 

A  tabulation  of  the  estimates  and 
calculations  used  by  the  Board  in 
arriving  at  its  recommendations  follows. 

Marketing  PoLtcv  Estimates— 1994 

CWOP 

{KemeKveight  basis] 
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MiKon 
pounds 


Estimated  production: 

1.  1994  Production  .... 

2.  Loss  and  Exempt— 

3.  Itefcetabie  PraciLi&-' 
tion  ._ 

Estimated  trade  de- 
mand: 

4.  Domestic 

5.  Export ^. 

6.  Total ._..„ 

inventoty  adiustntuiiL 

7.  Carryin  ^;94  

e.  Oesicabie  Cany- 
over  6f30l«5  ..^ 

9.Adjuatineit(ttea»B 

minus  item  7) 

Salat>le/reserve: 

10.  Adjusted  Trade 
Demand  (Item  6 
plus  item  9) 

n.  Rese(ve<lt0in3 
minus  item  10) 

12.  Salable  %(tlam 
10  divided  Dyitwn 
3x100) 

13.  Reserve  %  (100% 
minus  item  12) 


640.0 

19.2 

620.8 


175.0 , 

381.4 

556.4 


Percent 


99.6 

IOOjO 

0.4 

' 

556.8 

64.0 

90 

10 

The  "Guidelioes  for  Fruit,  Vegetable 
and  ^>ecialty  Crop  Markefting-Orders" 
(Guideliaes)  issued  by  tin  Department 
in  1982  specify  that  110  percent  of 
recent  years'  sales  be  made  available  to 
primary  mailcets  each  season.  This  rule 
provides  an  estimated  656.4  million 
kemelweight  pounds  of  California 
almonds  for  unrestricted  sales  (1994 
crop  salable  production  phis  carryin 
from  the  1993  crop)  to  meet  increasii^ 
domestic  and  wortd  almond 
consomption  demanrk-  Ttriy  amont*^ 
exceeds  Uie  actiial  1991-92  record  for 
delivered  sales  of  Cahfornia  almonds  by 


18  peeoBDt.  Huts,  the  (kiidel»es'  geals 
are  met 

The  memhets  of  1^  Soard  that 
opposed  the  estaftilishmBat  of  salable 
and  reserve  percentages  believe  that  free 
compstition  is  best  fo  the  industry  and 
that  the  indiistry  sfaoidd  concentrate  on 
building  demand  for  almonds  ratho- 
than  imposing  a  reserve.  One  member 
was  also  concerned  that  enforcement 
procediacs  will  be  difficult  as  many 
handlers  are  reluctant  to  cooperate  with 
a  mandated  reserve. 

The  geaeral  -ooiffiwfius  of  the  Board  is 
that  the  establishment  of  salable  and 
reserve  percentages  will  reduce  madaet 
volatility  and  enhance  returns  to 
growers,  wiuie  stafaSiziQg  sup(4ies  to 
customers  and  encouraging  cturtoroer 
confidence  in  the  industry. 

A  proposed  role  concerning  this 
action  was  puWished  in  the  ^ptember 
7. 1994,  Federdlogisla-  [99  FR4fi203]. 
with  a  15-day  commeikt  period.  Tbeee 
comments  were  received,  one  in  favor 
and  two  opposed  to  the  proposed  rule. 

13ne  comow^  ia  opposition  to  live 
proposed  rule  was  submitted  by  Mr. 
Ross  Blackburn,  President  and  CEO  of 
Panoche  Creek  Packing,  an  almond 
handler.  Mr.  Blackburn  contends  that  a 
reserve  wati  not  benefit  the  industry  and 
does  n«t  fieeiect  BDall  flDtities.  ife  alsD 
refers  to  stafistics  which  indicate  that 
the  avenge  pniae  levels  were  lower  in 
years  when  reserves  were  impiemented 
in  die  fiast  Mr.  Blackburn  also  stales 
that  madcetpiioesofakMwds  have 
dropped  since  the  Almond  Board 
recommended  a  reserve,  that  reserves 
are  controversial  and  difficult  to 
enforce,  and  the  facts  don't  support  use 
of  reserves. 

Stattstios  ieffeiied%o  in  the  commerft 
indicate  that  in  past  yemts  (1^0-19931 
when  reserves  were  in^plpmpnted. 
average  grower  returns  were  $.965  per 
pound,  which  is  31  percent  less  than 
non-reserve  years  when  the  aveags 
return  was  $1.39  per  pound.  However, 
in  order  to  make  assiunptions  regarding 
potential  iosses^  benefits),  it  is 
necessary  to  also  consider  the  supply 
side  of  the  »<jmtiif>ii  ]n  the  ceserve  yean 
refened  Io  io  the  r°"°mRnt.  ^avecage 
salable  supplies  were  about  607  million 
poaods  nnmfifiiwd  te  539  miUion 
pounds  in  non-reserve  years,  or 
approximately  13  percent  highei .  The 
greater  pegpaHage  <afeienoe  in  price 
than  supply  tdintntes  the  metastic 
marictft  for  ahnonds.  Statistics  iniiicate  a 
sioailar  icfafiaMhlp  «xiais  betweea 
actaal  ilmiB^its  and  pnces. 

If  tlHee  nad  teea  aa  ceeerwes  in  these 
years,  SKppties  imaUfaave  averted 
appraKiinata3;rS86  Haiion  pafUBds,-or 
22  peRHXtaMMstint  fliaSSO  nuliion 
pounds  ail  ■iaUsasajcsubatfcesaves. 


Because  <if  the  inetasiic  demand 
referenced  above,  pnoes  would  likely 
have  decreased  proportionately  more, 
resulting  in  lower  grower  returns.  In 
addi^on,  t!he  Deptfbnent  recognizes 
there  ave  a  mult^ude -of  factors  affecting 
alniand  prices,  uid  any  potential  effects 
of  a  reserve  m«st  be  evaluated  over  an 
entire  season.  It  would  not  be 
appropriate  to  evaluate  tiie  potential 
effects  of  a  reserve  based  xm  one  maI^^et 
occurrence. 

Mr.  Bfackbum  further  commented 
that  the  reserve  does  not  protect  small 
entities.  Regulations  promulgated  under 
the  AMAA  and  marketing  oilers  are 
required,  under  the  Regulatory 
Flexibility  Art,  to  consider,  among  other 
things,  the  impart  of  regulations  on 
businesses  both  large  and  small,  and 
also  to  c<Misider  the  benefits  and  costs 
of  proposed  regulations  on  businesses. 
The  Administrator  of  AMS  has  made  a 
determination  w^ich  is  set  forth  in  this 
final  rule. 

In  regard  to  enforcement,  the 
Department  recognizes  that  for  a 
regulatory  program  to  function  properly, 
it  mttst  be  administered  in  an  effertive 
and  equMaUe  maimer.  We  are  coafidem 
that  "flie  compliance  program  developed 
and  administered  by  the  Board  and 
Department  will  provide  for  an  effertive 
enforoement  mechanism. 

Another  almond  grower  «ul  handler. 
Mr.  Brent  Zehnmg  of  Almond  Valley 
Nut  Co.,  s«ibmitted  acomment  in 
opposition  to  the  proposed  reserve  for 
the  1994-95  crop  year.  Mr.  Zehning 
stated  that  tbe  A'hnond  Baud  is  made 
up  of  large  businesses  and  large 
gnMw^rs.  He  also  atated  that  email 
handlers  wmuld  be  aequired  to  rent 
storage  facilities  from  large  handlers  if 
a  reservseis  implemented,  Aos  imposing 
an  increased  cost  on  small  handlers. 
Furthermore,  Almond  Board  statistics 
show  inventory  ievete  ^t  exceed  the 
60  milUoB  potmd  feeerve  being 
proposed,  thus  the  reserve  will  have  no 
effect  Also,  dwnoaunenter  claims  that 
recall  satles  xlertiaei  are  a  resoh  of 
unwanantted  rwatriction  of  supply  and 
individaals'  r^it  to  advertise. 
InveBftones  have  declined  bam  2S0 
miisoB  pounds  sin  YOgo  to  100  million 
pounds  in  1994.  Mc.  TAwing  also 
objerts  to  teatiacJiim{siiesto«q»rtsta 
time  the  U.S.  is  trying  to  redaoe  the 
trade  deficit.  He  daa  daiaK  that 
ahnonds  handled  by  handlers  such  as 
Ahnond  Valley  that  are  «0ld  aut  «f 
inaeMary  shoaU  ka  tmtapt.  This 
commenter  further  states  that  disseirting 
votors  on  «he  Beaid  believe  future 
produrti^  increases  ^e«M  C8t»e  the 
indwstiy  te  ffaoas  ■wi  waitotiag,  jaflier 
than  li«ii6agarfe6.lR<flafl^,1»fa-. 
Zehning  teijueats  oaaaidofaOoB  etf 


exempting  from  reserve  requirements 
handlers  with  sales  under  $5,000,000 
annually. 

The  Department  recognizes  the 
Aln»ond  Board  as  the  legally  constituted 
body  under  the  marketing  order  charged 
with  administering  the  provisions  of  the 
order,  h  is  elerted  by  growers  and 
handlers  in  the  industry  which  is 
comprised  of  both  small  and  lai:ge 
businesses,  and  is  considered  to 
represent  the  industry  as  a  whole. 

While  handlers  with  no  storage 
facilities  may  need  to  rent  such  facilities 
in  order  to  hold  reserve  almonds,  the 
costs  of  holding  almonds  in  reserve  will 
be  borne  proportionately  throughout  the 
industry.  All  handlers  will  be  required 
to  store  reserve  almonds  in  varying 
quantities,  dependent  upon  the  total 
amount  of  almonds  handled.  Those  with 
existing  faciUties  will  also  incur  storage 
costs,  although  those  costs  may  be  fixed 
costs  spread  over  a  longer  period  of 
time.  Jn  any  event,  costs  associated  with 
storing  reserve  product  are  experted  to 
be  more  than  offset  by  the  benefits  of 
orderly  mariceting. 

In  response  to  Mr.  Zehrung's  request 
for  exemption  for  handlers  with  sales 
less  than  $5,000,000,  there  currently  is 
no  authority  in  tiie  marketir^  order  to 
exempt  handlers  based  on  the  volume  of 
sales.  In  addition,  we  reiterate  that 
regulations  issued  nnder  the  Act  and 
order  must  be  allied  equitably  among 
all  handlers. 

Almond  Board  statistics  show  that 
inventory  levels  in  recent  years  have 
been  rirove  the  approximate  60  million 
pound  TBseive  estabUsAied.  However, 
statistics  provided  in  justification  of 
implementing  a  reserve  aBow  for  100 
million  pounds  of  carryout  at  the  end  of 
the  1994-95  crop  year,  in  addition  to 
the  64  million  pounds  of  reserve 
produrt.  The  figures  also  provide  for 
556  million  pounds  available  to  sell 
with  no  restrirtion,  which  is  equal  to 
the  highest  shipment  level  experienced 
by  the  California  almond  industry,  in 
the  1991-92  crop  year.  The  64  nrilHon 
pounds  proposed  for  reserve  is  above 
and  beyoiKi  expected  market  needs  and 
desirable  carryout. 

in  regard  to  Mr.  Z^uimg's  comment 
that  restrirtion  of  supply  (reserves)  is  in 
part  responsible  for  a  recent  decline  in 
sales,  statistics  do  not  bear  that  out. 
Almond  shipments  reached  an  all  time 
high  in  the  1991-92  crop  year,  a  year  in 
which  a  reserve  was  implement^ 
Shipments  then  dedinni  to  535.9 
miflion  in  the  1992  crop  year  and  497  7 
milHtm  pounds  in  the  W93  crop  year 
In  neither  of  the  latter  two  years  was  a 
reserve  recommended  vr  implemented 
The  in^osition  of  a  reserve  win  not 
necessarily  result  in  restrirting  sales  to 
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the  export  or  domestic  markets  in  the 
long  term.  Under  the  rule,  some  656 
million  pounds  of  almonds  will  be 
available  for  sale  and  shipment  to 
maiicets  (556  million  lbs.  trade  demand, 
plus  100  million  lbs.  available  canryout). 
This  is  over  100  million  pounds  greater 
than  the  record  year  of  1991.  The 
purpose  of  the  reserve  is  not  to  restrict 
sales.  Rather,  it  is  intended  to 
temporarily  remove  excess  supply  from 
the  markets  to  avoid  imnecessary  price 
declines,  promote  market  stability, 
augment  supply  in  the  event  of  a  short 
crop  next  season,  or  if  necessary, 
remove  almonds  from  the  normal 
maiicet  channels  permanently  in  the 
event  of  continued  large  supplies. 

In  response  to  Mr.  ^hrung's  request 
for  an  exemption  for  handlers  such  as 
Almond  Valley  that  might  sell  out  of 
almonds,  we  note  that  section  981.56  of 
the  order  provides  that  the  Board,  on 
written  request,  may  aid  any  handler  in 
acquiring  any  almonds  to  meet  any 
deficiency  in  their  reserve. 

In  response  to  the  comment  that 
dissenting  Board  members  believe  that 
in  view  of  increased  future  production, 
efforts  should  concmitrate  on  marketing 
rather  than  limiting  ability  to  sell,  we 
reiterate  that  this  reserve  does  not 
intend  to  limit  handler's  sales.  Rather,  it 
is  a  marketing  tool  to  be  used  as 
outlined  in  preceding  paragraphs. 

For  the  reasons  stated,  we  are  not 
making  any  changes  to  this  final  rule 
based  on  the  above  comments. 

The  comment  in  support  of 
implementing  the  salable  and  reserve 
percentages  set  forth  in  the  proposed 
rule  was  submitted  by  Mr.  Steven  W. 
Easter,  Vice  President/Secretary  of  Blue 
Diamond  Growers,  a  cooperative 
association  of  almond  growers  and  a 
handler  regulated  under  the  order.  In 
addition  to  reiterating  arguments  in  the 
proposed  rule  favoring  a  reserve,  Mr. 
Easter  stated  that  requiring  handlers  to 
hold  10%  of  the  crop  in  reserve  will 
preclude  product  &t)m  falling  into  the 
hands  of  speculative  interests  that  could 
use  it  to  manipulate  the  almond  market. 
Also,  because  of  the  relatively  small 
1993  almond  crop,  some  consumption 
has  been  lost  to  the  industry.  By  using 
the  reserve  to  manage  supplies,  the 
industry  may  gradually  build 
consumption  so  larger  crops  in  the 
future  may  be  sold  without  utilizing 
reserves. 

In  addition  to  the  comments  received 
in  iesp6nse  to  the  proposed  rule,  the 
Department  received  three  letters  prior 
to  issuance  of  the  proposed  rule.  Two  of 
these  letters  were  fiom  almond  growers; 
one  was  from  a  grower/handler.  All 
three  were  oppc^ed  to  implementation 
of  a  reserve  fer  the  1994-95  season. 


Mr.  Brent  :^hrung  of  Ahnond  Valley 
Nut  Co.  wrot^  a  letter  raising  essentially 
the  same  issues  as  those  in  his  official 
comment.       i 

Mr.  Ramzi  khachadourian.  General 
Manager  of  AICO  Madera  Limited,  an 
almond  grower,  stated  that  his  company 
has  seen  little)  benefit  bom  reserves  in 
the  past  and  it)  some  instances  they 
have  been  cotinterproductive.  Mr. 
Khachadourit  n  also  expressed  that  fiee 
trade  is  the  in  )st  beneficial  trade 
system,  and  tlat  efforts  in  marketing 
should  be  improved. 

Another  let  er,  from  Mr.  Joseph  P. 
Silveira,  Presi  lent  of  Pacific  Coast 
Farms,  an  ahi  ond  grower,  stated 
opposition  to  a  reserve.  Mr.  Silveira 
expressed  sup  port  for  a  free  market,  and 
stated  that  era  >rts  should  be 
concentrated  i  )n  expanding  markets  in 
view  of  the  pi  ojected  future  increased 
almond  prodi  ction. 

The  issues  i  aised  in  Mr.  Zehrung's 
letter  have  be  in  addressed  previously  in 
this  rule. 

In  response  to  the  concerns  expressed 
in  the  other  t^  ro  letters,  the  Department 
concurs  with  he  concepts  of  free  trade 
and  expandin  ;  markets.  The  purpose  of 
implementing  a  reserve  is  to  promote 
maii^et  stabili  y  and  orderly  market 
conditions,  th  us  enhancing  grower 
returns.  The  I  »ng  term  goal  of  increasing 
almond  consu  mption  can  be  best 
achieved  witt  stable  market  conditions 
in  conjimctioi  \  with  promotional  efforts. 
Imposition  of  this  reserve  is  not 
intended  to  re  strict  the  quantity  of 
product  going  to  market  in  the  long 
term,  but  rath  a  to  help  promote 
conditions  th«t  will  result  in  increased 
consumption  and  sales  in  the  future. 

Estabushmant  of  salable  and  reserve 
percentages  ave  often  contentious  and 
controversial  In  the  almond  industry. 
Those  opposed  to  reserves  generally 
have  philoso{  hical  differences  with 
supporters,  fa  coring  a  market  situation 
not  affiacted  b;  j  supply  controls  as 
reflected  in  th  a  Board  discussion  and 
vote.  However,  a  majority  of  the  Board 
favored  the  recommendation,  and  all 
Board  members  (even  those  opposed) 
have  indicated  they  will  support  the 
majority  Boari  recommendation  and 
work  to  ensur^  fair  and  equitable 
administratis  of  the  reserve,  if 
established. 

After  thorot  ghly  analyzing  the 
comments  rec  nved  and  all  other 
available  infoi  mation,  the  Department 
has  conclude<  that  issuing  this  rule  is 
appropriate. 

Based  on  th )  above,  the  Administrator 
of  the  AMS  hi  s  determined  that  ^e 
issuance  of  this  final  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  nu  mber  of  small  entities. 


After  consideration  of  all  relevant 
material  presented,  including  the 
Board's  recommendation,  the  comments 
received,  and  other  available 
information,  it  is  found  that  thjs 
regulation,  as  hereinafter  set  forth*win 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

List  (rf*  Subjects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  981  is  amended  as 
follows: 

PART  981— ALMONDS  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 
Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Relations. 

SubfMfl—Selabto,  Reaenra,  and  Export 
Percentages 

2.  Section  981.239  is  added  to  read  as 
follows: 

1961.238   SaMMe.  reserve,  and  export 
percentagea  for  almonds  during  the  crop 
year  beginning  en  July  1, 19M. 

The  salable,  reserve,  and  export 
percentages  during  the  crop  year 
beginning  on  July  1. 1994.  shall  be  90 
percent.  10  percent,  and  0  percent, 
respectively. 

Dated:  December  2, 1994. 
Eric  M.  Fonaan, 

Deputy  Director,  Fruit. and  Vegetable  Division. 
,[FR  Doc.  94-30370  Filed  12-8-94;  8:45  am] 
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7  CFR  Part  1207 
RIN0581-AB26 
IFV-©4-703  FRl 

Potato  Reseerch  and  Promotion  Plan; 
Amendments  of  the  Rules  and 
Regulations  to  Permit  Changes  in  the 
Size  of  the  Administrative  Committee 

AGENCY:  Agricultural  Marketing  Service. 
ACTION:  Final  rule. 

StJMIIARY:  This  final  rule  adopts  without 
change  the  interim  final  rule  that 
provided  the  National  Potato  Promotion 
Board  (Board)  the  flexibility  to  change 
the  number  of  producer  members  on  its 
Administrative  Committee  through 
amendment  of  the  Board's  bylaws, 
updated  the  address  of  the  Board's 
ofBce,  and  revised  the  Harmonized 
Tariff  Schedule  code  number  for 


imported  patato^ftucfa  ioe  tiMnnn 
consumptiaaL 

GPnCTME  WOE:  >aaary%,  1995. 
FOR  FUaWCW  INPOfMATKM  OONTACT: 
Georgia'C.  Abraham,  Research  and 
Promotion  Branch,  Fnrit  and  Vegetable 
Division,  AMS.  USDA,  room  2535-So., 
P.O.  Box 96456.  Washington,  DC  20090- 
6456;  telephone 1202) 720-9057. 
SUPPLERENTART  INFORMATION:  This  final 
rule  is  issued  under  the  Potato  Researdi 
and  Promotion  Plan  (PlanJ  (7  CFR  Part 
1207].  The  Plan  is  authorized  by  the 
Potato  "Research  and  Promotion  Act.  as 
amended  [7  U.S.C.  2611-2627], 
hereinafter  ref^red  to  as  the  AJcL 

This  rule  is  exempt  bom  Execufive 
Order  12B66. 

This  nde  has  been  reviewed  under 
Executive  Order  12776,  Gvil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  efliact.  Tliis  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  orpoficies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  -exhausted  before 
pities  may  file  suit  in  court  Under 
section  311  oiihBAct,  a  person  subject 
to  a  plan  may  lilea  petition  with  the 
SeciBtary  stating  that  such  plan  any 
provisiiHa  of  su^  plan  or  any  obligation 
imposed  in  connection  with  such  plan 
is  joot  in  accordance  witjt  law;  and 
requesting  a  modification  of  the  plan  or 
an  exeayjtioQ  from  the  plan.  Sach 
pecson  is  afferded  the  opportunity  for  a 
beariag  on  thepetiltioD.  After  the 
hearii^  theSecreUiy  wtMild  rale  on  the 
petition.  The  Act  provides  that  the 
district  €oim  of  ti^  United  States  in  any 
district  in  which  such  person  is  en 
inhabitant,  ftr  has  piiacipal  plaoe  of 
business,  has  jurisdiction  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  that  a  complaint  is  filed 

within  26  d^^  after  the  date  of  mitry  of 
thending. 

PviBtaat  to  the  nqoirenients  set  forth 
in  the  ii^ktory  Flexibility  Act  (RFA), 
the  ArimiitTStrator  of  the  A^cuitural 
i>terke1lng  Service  (AMS)  has 
conaideiBd  the  econoaiac  impect  of  this 
action  on  sasaJl  entities. 

There  are  va  estimated  2.000 
handlers,  6^)00  producers.  80  importers 
of  potatoes  and  potato  products  for 
huana  oonwaption.  and  25  importers 
of  eeed  potatoes  ivho  are  subiect  tai  the 
pronsioBs  of  <he  Plan.  The  najarity  of 
these  persons  may  he  classified  as  small 
agricuMoiai  fBodiusers  and  small 
agiicullural  »vice  finns.  Snail 
agricadtoial  producet*  are  defined  by 
the  SmdlSosmacs  Adhnoastotion  {13 
CFK  tZljeeij  astfanae  faurii^  ammal 
receipts  of  less  thn  fSOQiOOQ,  and  small 
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agricultoEal  semoe  fitms  aie  defined  as 
those  whose  annual  receipts  are  less 
than  $5  million.  The  majority  of  potato 
handlers  and  producers  may  he 
classified  as  small  entitles. 

The  National  Potato  Promotion  Board 
(Board)  administers  a  national  program 
of  research,  development,  advertising, 
and  promotion  dengned  to  strengthen 
potatoes'  competitive  position  and  to 
maintain  and  expand  domestic  and 
foreign  maiiets  for  potBrtoes  and  potato 
prodncts.  The  program  is  financed  by 
assessments  on  producers  of  5  or  more 
acres  df  potatoes  (collected  by  the  first 
handler)  and  on  all  Imported  fresh  or 
processed  potatoes  for  human 
consemption  and  seed  potatoes 
(coUectedby  the  U.S.  Customs  Service). 
There  are  currently  103  mendmrs  on  the 
Board:  100  prodooers.  2  importers,  end 
a  public  meniber. 

Due  to  the  ivge  sioe  of  die  Board,  the 
Pian  aulhu'LoB  the  Board  to  appoint  an 
Administrative  Committee  wliich  has 
the  aodhority  to  oonduct  Board  bosiness 
OB  the  fioaid's  behalf.  For  the  piopose 
of  praducsf  member  sa^eseDtatiao  on 
the  AdfoimstialiveCanBBttBe.  the 
United  States  is  divided  into  six  regioos 
with  each  oegkiB  hating  a  specified 
number  of  fnembers  on  .the 
Adffiinistiative  CoBunittae  based  <ia  the 
amount  of  potatoes  produced  within  the 
region.  Those  regions  and  the  number  of 
meabets  in  each  region  are  delineated 
in  the  Board's  bylaws.  The  composition 
and  number  of  Admioistrative 
Committee  Members  are  also  specified 
in  paxqgFaph  (a)  of  §  1207.507  of  the 
rules  and  cegulalioins  issued  under  the 
Plan. 

Since  the  six  j<egions  were  established 
in  1972,  potato  production  in  the  U.S. 
had  increased  and  shifted  to  the  extent 
that  the  number  of  producer  members  in 
each  region  no  longer  represented  the 
percentage  of  production  in  each  region. 
Therefore,  to  correct  this  representation 
imbalance,  at  its  annnal  meeting  on 
March  Ifi.  1994.  the  Board  amended 
ArticSe  VI.  Section  1  of  its  bylaws, 
which  sets  forth  fte  allocation  of 
AthniiBStrative  Committee  members,  to 
reallocate  producer  members  within  the 
regions  to  more  ckrsely  reflect  potato 
production  within  eadi  region.  The 
Board  also  recommended  amending 
paragraph  (a)  of  §1207.507  of  the  Plan's 
rules  and  legolations.  which  sets  forth 
the  number  of  members  and 
composition  of  the  Administrative 
Cammittee. 

Whiie  Ae  BoanL  «vith  tiie  Secretary's 
concurrenoe.  may  amwnri  its  byhnrs  to 
reflect  duages  to  the  regianal 
boumkiies  md  allocation  of  the 
producer  mnmben,  nsryindfng  paragraph 
(a)  of  $12a7.d07  «f  the  rales  aod 


regulations  iastied  tmder  the  Plan  must 
be  done  through  the  informal 
rulemaking  process.  Smce  U.S.  potato 
production  and  the  distribution  of  that 
production  among  the  states  is  subject 
to  future  change  which  would  affect 
producer  representation  on  the 
Administrative  Committee,  it  is 
desirable  to  provide  more  flexibLlity  to 
the  Board  in  adjusting  the  size  of  its 
Adrainistfative  Committee.  Therefore, 
in  an  interim  final  rule  published  in  the 
August  26. 1994,  issue  of  the  Federal 
Register  (59  FR  44034).  the  Department 
amended  paragraph  (a)  of  §  1207.507  to 
provide  that  the  number  of  producer 
members  on  the  Administrative 
Committee  be  as  set  forth  in  the  Board's 
bylaws.  Doing  so  provided  the  Board 
more  flexibility  to  adjust  the  siae  of  its 
Administrative  Committee  based  on 
potato  production,  with  the  Secretary's 
approval,  and.  at  the  same  time, 
elimrnate  unnecessary  rulemaking. 

The  interim  final  rule  also  amended 
two  other  sections  of  the  rules  and 
regulations  as  follows:  (1)  Section 
1207.S01  to  reflect  the  Board's  cerrent 
place  of  business;  and  (2)  Paragraph 
(b)(3)  of  §  1207.510  to  reflect  the  new 
Harmonized  Tariff  Schedule  code 
number  ixientifyiiig  potato  starch  for 
human  coRsmnption. 

The  inlerim  final  nde  provided  a  30- 
day  period  for  comments  by  ialerested 
parties.  No  comments  were  rsoeivied  by 
the  September  26, 1994,  deadline. 

After  consideration  of  all  relevant 
material  presented.  U  Is  found  that 
adopting  without  change  the  provisions 
of  the  interim  final  rule  wiD  tend  to 
effiactuate  the  declared  policy  of  the  Act. 

lis*  of  Sebfecfe  «R  7  CFR  Part  ne? 

Advertioag,  Agciculbirai  research. 
Marketing  a^eements.  Potatoes, 
Reporting  and  recocdkec^Mng 
requiremeots. 

PART  1207-POTATO  RESEARCH 
AND  PROMOnOM  PtJUl 

Aocordingly,  the  interim  rule 
amending  7  CFR  Part  1207  which  was 
published  at  59  FR  44034  on  August  26, 
1994.  Is  adopted  as  a  final  rule  without 
change. 

Dated:  Decemfaer  5. 1994. 
Ranald  L.  GoCB, 

Acting  Deputy  Director,  Fruit  and  V^etable 

Division. 

(FR  Doc.  94-30371  filed  12-»-94;  8:45  am] 
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Fanners  Home  Administration 

7  CFR  Part  1951 

Analyzing  Cre<fit  Needs  and 
Graduation  of  Borrovrers 

CFR  Correction 

In  Title  7  of  the  Code  of  Federal 
Regulations,  parts  1951  to  1999,  revised 
88  of  January  1, 1994,  §  1951.261 
(b)(l){i)(A)(l)  and  [2]  appearing  on  page 
65  should  be  removed. 

■lUMQ  COK  ISOS-OVO 


Animal  and  Plant  Health  Inspection 
Service 

9CFRPart92 
[Docket  No.  94-080-2] 

Specificaliy  Approved  States 
Authorized  to  Receive  Maras  and 
Stallions  Imported  From  CEM-Affected 
Countries 

AOaiCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Direct  final  rule:  confirmation  of 
effective  date. 
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SUMMARY:  On  October  17. 1994,  the 
Animal  and  Plant  Health  Inspection 
Service  published  a  direct  final  rule. 
(See  59  FR  52235-52237.)  The  direct 
final  rule  notified  the  public  of  our 
intention  to  amend  the  animal 
importation  regulations  by  adding  New 
Hampshire  to  the  list  of  States  approved 
to  receive  certain  mares  and  stallions 
imported  into  the  United  States  firom 
countries  affiected  with  contagious 
equine  metritis  (CEM).  We  did  not 
receive  any  written  adverse  comments 
or  written  notice  of  intent  to  submit 
adverse  comments  in  response  to  the 
direct  final  rule. 

EFFECTIVE  DATE?  The  effiective  date  of  the 
direct  final  rule  is  confirmed  as 
December  16. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Joyce  Bowling.  Staff  Veterinarian. 
Import-Export  Animals  Staff,  National 
Center  for  Import  and  Export.  Veterinary 
SwviceSr  APHIS.  USDA.  room  766, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  436-6170. 

Authority:  7  U.S.C  1622;  19  U.S.C  1306; 
21  U.S.C.  102-105,  111.  H4a.  134a,  134b, 
134c.  134d,  134f,  135, 136,  and  136a;  31 
U.S.C  9701;  7  CFR  2.17,  2.51,  and  371.2(d). 

Done  in  Washington,  DC.  this  30th  day  of 
November  1994. 

Lonme  J.  Kii^ 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  94-30373  Filed  12-8-94;  8:45  ami 
■UMO  OOOC  MIO-M.^ 


FEDERAL  F  ESERVE  SYSTEM 

12  CFR  Part  203 

[Regulation  <^;  Docket  No.  R-0e391 

Home  Mortgage  Disclosure 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Fin41  rule. 

StiMMARY:  Tke  Board  is  publishing  a 
final  rule  tobmend  Regulation  C  (Home 
Mortgage  Disclosure)  and  to  revise  the 
instructionsland  reporting  forms  that 
financial  in^tutions  must  use  in 
complying  With  the  annual  reporting 
requirement.  The  amendments  respond 
to  the  statutory  provisions  regarding 
earlier  availibility  of  the  Home 
Mortgage  Disclosure  Act  (HMDA) 
disclosure  s^tements  to  the  public; 
provide  clar  fications  requested  by 
financial  inj  titutions  that  report  under 
HMDA;  and  are  intended  to  help 
improve  the  quality  of  the  HMDA  data. 
The  amendn  lents  require  reporting  in 
machine-rea  dable  format;  require 
institutions  o  update  their  loan 
application  egisters  quarterly  during 
the  year  as  (  ata  are  being  collected:  and 
make  a  num  wr  of  other  changes.  ' 
DATES:  Effedtive  date:  January  1, 1995. 

Compliance  dates:  Compliance  is 
mandatory  fbr  paragraphs  UI.B.  and 
ni.C.  of  Appfendix  A  to  Part  203,  the 
amendment  regarding  the  transmittal 
sheet,  for  th(  i  submission  of  calendar 
year  1995  di  ta,  which  is  due  no  later 
than  March  1, 1996.  For  all  other 
amendment) ,  compliance  is  mandatory 
for  the  coUe  tioh  of  data  that  begins 
January  1, 1196.  which  is  to  be 
submitted  to  supervisory  agencies  no 
later  than  M  irch  1. 1997.  Institutions 
may  comply  with  the  amendments 
beginning  Ja  (luary  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 

Jensen  Cell,  Staff  Attorney,  or  John  C. 
Wood,  Senic  r  Attorney.  Division  of 
Consimier  ax  id  Community  Affairs. 
Board  of  Go\  emors  of  the  Federal 
Reserve  Systfem,  Washington,  DC  20551, 
at  (202)  452-  2412  or  (202)  452-3667;  for 
the  hearing  i  mpalred  only,  contact 
Dorothea  Th  impson, 
Telecommui  ications  Device  for  the 
Deaf,  at  (202  452-3544. 

SUPPLEMENTi  RY  INFORMATION: 

1.  Backgroui  d 

The  Board 
Part  203)  im  ileraents 
Mortgage  Disclosure 
(HMDA)  (12 
regulation  rebuires 
lenders  located 
statistical 


I  an  as 


UMI 


s  Regulation  C  (12  CFR 
the  Home 
Act  of  1975 
U.S.C.  2801  et  seq.).  The 
most  mortgage 
in  metropolitan 
(MSAs)  to  report 


annually  to  fiederal  supervisory 
agencies,  and  disclose  to  the  public, 
information  about  their  home  mortgage 
and  home  improvement  lending 
activity.  The  reports  and  disclosures 
cover  loan  originations,  applications 
that  do  not  result  in  originations  (for 
example,  applications  that  are  denied  or 
withdrawn),  and  purchases  of  loans. 
Information  reported  includes  the 
location  of  the  property  to  which  the 
loan  or  application  relates;  the  race  or 
national  origin,  gender,  and  income  of 
the  applicant;  and  the  type  of  purchaser 
for  loans  sold  in  the  secondary  market. 

Lenders  are  required  to  report  data 
about  originations,  applications,  and 
purchased  loans  for  each  calendar  year 
to  their  supervisory  agency  by  March  1 
of  the  following  year.  The  reports  are 
made  on  a  HMDA  Loan/Application 
Register  (HMDA-LAR)  in  a  transaction- 
by- transaction  format.  The  lender's 
supervisory  agency  submits  the  data  lo 
the  Federal  Reserve  Board,  which 
processes  the  data  on  behalf  of  member 
agencies  of  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  and  the  Department  of  Housing 
and  Urban  Development.  The  Board 
then  prepares  public  disclosure 
statements  for  each  reporting  lender. 
The  statements  are  sent  to  lenders  and 
the  lenders  are  required  to  make  the 
statements  available  to  the  public  at 
their  home  office  and  at  certain  branch 
offices. 

The  Board  also  prepares  aggregate 
disclosure  tables  covering  all  lenders  in 
each  MSA.  and  sends  them,  alon^  with 
the  individual  lenders'  disclosure 
statements,  to  a  central  data  depository 
in  each  MSA.  The  central  depositories 
are  usually  public  libraries,  regional 
planning  agencies,  or  other  public 
offices. 

n.  Summary  of  Amendments 

In  Jime  1994.  the  Board  proposed 
amendments  to  Regulation  C  (59  FR 
30310.  June  13. 1994).  Approximately 
300  comments  were  received  on  the 
proposal.  While  many  commenters 
supported  the  proposal,  a  number  raised 
concerns  about  some  of  the  specific 
provisions.  After  reviewing  the 
comment  letters  and  upon  further 
analysis  the  Board  is  adopting 
amendments  to  Regulation  C. 

A  principal  reason  for  amending 
Regulation  C  is  to  make  HMDA  data 
available  to  the  public  earlier  than  has 
been  the  case  in  the  past.  Statutory 
amendments  to  HMDA  enacted  in  1992 
provide  that  starting  with  the  HMDA 
reports  for  calendar  year  1994.  the. 
FFIEC  should  make  every  effort  to 
ensure  that  disclosure  statements  for 
individual  lenders  are  available  to  the 


public  by  July  1  of  the  following  year, 
and  that  aggregate  tables  are  available  at 
the  central  depositories  by  September  1. 
Another  purpose  for  the  amendments 
is  to  improve  further  the  accuracy  of  the 
HMDA  data.  The  accuracy  of  the  HMDA 
reports  has  been  improving  from  year  to 
year,  but  concerns  continue  about  data 
quality.  Amendments  that  require 
institutions  to  report  in  machine- 
readable  format  and  to  update  their 
HMDA/LARs  on  a  quarterly  basis  are 
intended  to  help  improve  data  quality, 
as  well  as  aid  in  earlier  data  availability. 
Institutions  are  expected  to  accurately 
compile  and  check  their  data  before 
submission.  Some  of  the  amendments 
are  intended  to  clarify  and  simplify  the 
reporting  requirements,  thus  facilitating 
institutions'  performance  of  these  tasks. 
The  Board  intends  to  publish  by  year- 
end  1994  a  proposed  staff  commentary 
to  Regulation  C.  The  commenta:^  will 
provide  a  vehicle  for  interpretations  to 
help  lenders  better  imderstand  and 
comply  with  the  regulation's 
requirements.  The  commentary  will 
supplement  the  instructions  provided  in 
Appendix  A  to  Regulation  C  for 
completion  of  the  HMDA-LAR. 

The  Board,  the  Office  of  the 
Comptroller  of  the  Currency  (OCC).  the 
Federal  Deposit  Insm-ance  Corporation 
(FDIC).  and  the  Office  of  Thrift 
Supervision  (OTS)  recently  proposed  to 
amend  their  Community  Reinvestment 
Act  (CRA)  regulations,  and  included  a 
proposal  that  would  require  some 
lenders  to  collect  additional  mortgage 
data  (59  FR  51232,  October  7. 1994). 
Accordingly,  the  Board  published  for 
comment  proposed  amendments  to 
Regulation  C  to  implement  the  CRA 
changes  (59  FR  51323);  the  final 
amendments  set  forth  below  do  not 
include  final  action  on  that  HMDA 
proposal. 

Institutions  must  comply  with  the 
new  or  changed  requirements  beginning 
vrith  the  collection  of  data  for  calendar 
year  1996.  to  be  reported  by  March  1, 
1997;  institutions  may  choose  to  comply 
beginning  January  1, 1995.  (For  the 
amendments  concerning  the  transmittal 
sheet,  compliance  is  mandatory 
beginning  with  the  submission  of  the 
1995  data  that  are  due  by  March  1 . 
1996.)  In  other  cases,  the  amendments 
merely  clarify  existing  rules  already  in 
efiect.  with  no  substantive  change,  and 
institutions  must  continue  to  comply 
with  the  existing  rule.  The  amendments 
setting  forth  such  clarifications  are  those 
relating  to:  the  definition  of  "financial 
instituUon"  (§  203.2(e));  reporting  of 
gross  annual  income  (§  203.4(a)(7)); 
treatment  of  counteroffors  (Appendix  A. 
paragraphs  V.A.8.f.  and  V.B.2.a  and  c); 


and  reporting  of  property  location 
(Appendix  A,  paragraph  V.C.5.). 

Section  203.2— Definitions 

Paragraph  (e)— Financial  Institution 

The  Board  is  amending  paragraphs 
(e)(1)  and  (e)(2)  to  clarify  that  a 
refinancing  of  a  home  purchase  loan  is 
itself  a  home  purchase  loan  for  the 
purposes  of  this  definition.  This 
technical  revision  (which  was  not 
addressed  in  the  proposed  rule) 
conforms  the  regulatory  language  to 
existing  language  in  the  HMDA-LAR 
instructions  (see  Appendix  A, 
paragraphs  I.B.,  C,  and  D.  of  this  part). 

Paragraph  (f) — Home  Improvement  Loan 

The  existing  definition  of  "home 
improvement  loan"  sets  two  conditions: 
The  stated  purpose  of  the  loan  is  to 
repair,  rehabilitate,  or  remodel  a 
dwelling;  and  the  loan  is  classified  by 

the  financial  institution  as  a  home 
improvement  loan. 

The  Board  proposed  to  define  a  home 
improvement  loan  as  a  loan  "stated  by 
the  borrower  (at  the  time  of  the  loan 
application)  to  be  for  home 
improvement  purposes,"  to  broaden  the 
coverage  to  improvements  to  the  real 
property  but  not  to  the  "dwelling"  itself. 

Some  commenters  expressed  concerns 
that  the  proposed  definition  would 
cover  only  loans  expressly  stated  by  the 
borrower  to  be  for  home  improvement 
purposes,  noting  that  an  applicant  might 
not  specifically  say  that  a  loan  is  "for  a 
home  improvement  purpose." 
Commenters  suggested  deleting  the 
requirement  that  the  borrower  "state" 
that  a  loan  is  for  "home  improvement." 

Based  on  the  comments  received  and 
upon  further  analysis,  the  Board  has 
revised  the  definition  to  provide  that  a 
home  improvement  loan  is  one  for  the 
purpose  of  repairing,  rehabilitating, 
remodeling,  or  improving  either  a 
dwelling  or  the  real  property  on  which 
the  dwelling  is  located  (even  if  it  is  not 
called  a  "home  improvement"  loan  by 
the  borrower).  For  example,  a  loan  that 
the  borrower  states  is  for  a  driveway, 
detached  garage,  or  landscaping  is  a 
home  improvement  loan  subject  to  the 
regulation. 

The  Board  proposed  to  eliminate  the 
second  part  of  the  definition— that  the 
loan  be  classified  in  the  records  of  the 
financial  institution  as  a  home 
improvement  loan.  This  revision  would 
have  made  the  manner  in  which  an 
institution  classifies  a  loan  irrelevant  for 
HMDA  purposes.  This  proposed  change 
was  intended  to  enable  an  institution  to 
report  home  improvement  loans  on  its 
HMDA-LAR  even  if  the  institution  did 
not  record  them  as  home  improvement 


loans  for  other  purposes.  Commenters 
supporting  the  proposal  noted  that  loans 
may  be  for  home  improvement  purposes 
but  may  not  be  "classified"  in  the 
institution's  records  as  home 
improvement  loans. 

Many  other  commenters  requested 
that  the  Board  not  change  this  part  of 
the  definition.  They  said  that  deleting 
the  classification  aspect  of  the  home 
improvement  loan  definition  could 
work  a  hardship  on  institutions  that  do 
not  now  classify  loans  in  all  their 
product  lines,  and  that  would  have  to 
adopt  procedures  to  identify  which 
loans  are  in  fact  used  for  home 
improvement  purposes.  The  Board  has 
retained  the  current  classification 
provision.  The  Board  believes,  however, 
that  institutions  wishing  to  report  loans 
that  have  a  home  improvement  purpose 
need  not  make  major  modifications  to 
their  recording  procedures  to  meet  the 
definition.  Classification  can  mean  that 
a  loan  is  recorded  on  an  institution's 
books  or  oUierwise  identified  or  coded 
in  some  manner  as  a  home  improvement 
loan.  For  example,  loans  that  are 
marketed,  "booked,"  or  classified  on 
call  reports  as  home  improvement  loans 
could  be  considered  "classified"  as 
home  improvement  loans  under  the 
revised  definition. 

Some  commenters  requested  a  change 
in  the  treatment  of  a  multiple-purpose 
loan  where  a  portion  is  for  home 
improvement.  The  Board  has  previously 
interpreted  the  definition  of  home 
improvement  loan  to  mean  that  if  more 
than  50  percent  of  the  proceeds  of  a  loan 
will  be  used  for  home  improvement 
purposes,  the  total  loan  amount  may  be 
reported  as  a  home  improvement  loan. 
Commenters  suggested  that  compliance 
would  be  made  easier  if  the  Board 
instead  provided  that  regardless  of  the 
amount  of  a  multi-purpose  loan 
specified  for  home  improvement 
purposes,  institutions  may  report  the 
loan  as  a  home  improvement  loan.  After 
further  analysis,  the  Board  has  revised 
the  definition  of  a  home  improvement 
loan  to  provide  that  if  a  portion  of  a  loan 
is  for  home  improvement  purposes,  it 
may  be  reporteid  as  such,  assuming  it  is 
classified  by  the  institution  as  a  home 
improvement  loan.  The  Board  believes 
that  in  most  instances  this  revision  will 
not  result  in  institutions  having  to 
report  multipurpose  transactions  not 
previously  reportable,  because  reporting 
is  still  limited  to  those  transactions  that 
are  classified  by  an  institution  as  home 
improvement  loans. 
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RvBgpa^D  (kf-^nls  Fuiiust'  anti! 
Itemizatfen 

Maintenance  ofLAIb  on  cuneat 
basis.  The  regulation  requilres  coveteA 
instSbaXioasta  repeililDllDAcliMB  1^» 
giveo  oakndv  ywE  t»tMii  taparvteH^ 
menqi  by^Manch.  %  ofilfaeifoUiiwia^yaBr. 
The  Bond  poepoasditi&iaquiEK 
institutioofl  tO'  raconi  tmaactionr  an  d}s>. 
HMDA.-LAR  within  one  month-  aftBt- 
final  action istaken. touch  as. arigiiiation' 
of  frloao,  et  daoial  orwithdntMaLofan 
applic8tian>.  Conuaent  was  "^qn^ted- 
on  whether  any  tninLaacauaedbj^  a 
periodic  nwinlananca  EBquirement 
might  be  radueadif  inatiJdiitionB.weiB 
required  to  update  the  HMDA-LA&on 
a  muiter^  b^is. 

Mbst  connnentera  who  addtvswMf  the 
iastwistated'tlMit  it  wonltibe  costly  and 
burdtanome  to  record*  aU"  the  RMBM^ 
LARiafamatioirwilliin  (me  niontfr  after 
finaLacttah  Olt  tt»odler  hand, 
conunantars:genef^yr8oppeitBd<  tb«> 
Bond's  atecBati«e'propoaal>  raquilitDg 
ittfllitBlioiis  to  naiiitaiBidia  raHEMk^lAK 
on  a  quaBfeK^haai&  Than  cammontn^ 
belinwad  thai  itwattM]b»fiBHiblb;tik 
i^datfrdioUKaau^-LARquaitarlyt, 
noting  thsttiMQCG  ]B4||iine  oational 
bank&b  uffdatoithoir  UMDAr^JdZs, 
within  thirty  calendar  d^;s  aterthaand- 
of  each  calendar  quartet  Cl2  CFR 
2T3mimn,  ThoFDierequiJes 
inslitQtions  it  supersiieeg  to  enter  all' 
required' i&fenBatiton  on  the  IIMDA- 
EARwitiiin  thirty  ealendardBy»ori{)n)< 
action  (32Cait33l.8(e)r. 

the  Beaid  bettwee  that  quotoriy 
Oftdeting  wittholff  inimpmnng  th« 
accuraqft  aodtnariinaBs  o£tiie  lOtflSA. 
data  wddiottt  imposing' an  undus 
compliance  bujden  on  indifttttiaii&. 
Under  the  final  mlo;  an  institutum  must 
record  transactions  within  thjrtyr 
calendar  days  afioE  tho  endi  of  the 
calendar  quarteE  in  which  final' action  is. 
taken  (sucn  as.originatioaof  aloan^  ot 
denial-  ot  withdcawal.  of  an  application).. 
For  example,  institutiaasmust  record 
by  Aptif  30  aU  transactions  in  which, 
final  action  is  taken  during  the  first 
quarter.  Calendar  year  1996  is  the  first 
year  during  which  quarterly  updating 
wiU'bereouired. 

Under  this  final' rule,  currents-year 
registers  will  be  available ta  examiners 
so  that  the  supervistHy  agency  can  work 
with  tli»io8titution  to  ensuro  that  any 
errors  are  promptly  corrected^ 
Institutions  areexpected  to  makea  good' 
finth  effort  toenter  allidttta  concemihg 
transactions  complateiy' and' accurately 
If  anaxaonnnrfindB.  on  reviewing- a 
quarterly  update,  thai  soma  date  am 
incorrect  or  incomplete  despite  such 


. artmiuaio&willirar 

constitute  k  v  oIalieaol!BbguiiaifiBn>C 
The  new  requbeinaakiftintaQdttd  to- 
facilitate  earlf  detection  of  unnrs  by 
examiOBm  only  the  institntifla  its^  so 
that  enais.ca4-be  coaected:be£ai»the 
aimuaTreportiis  suhmitladi  ThetBoard 
belisMM  thai  npdating,tfaftUMDA~LAa 
within,  one.  mi  mih  after  tho  end.  of  eadL 
quarter  ia.aai  npoitani  stentowaid 
improving  thi  iffnirar);  and  timnlinawii 
ofHMDA.mpi«ts.. 

Institutions  should,  keep,  in  mind  that 
the  new/Rag\i  atioa'C  ndb  :iaQnly>fr 
minimum  reqiunmeatiaodi  does  not 
superaede.st^ter  updating;mlaethat  at 
supervisory  agency  may  impose  on 
fttstftutiOnftUMbr  ke  jurisdictioniltoch 
as  those-thatliierFDIC  uidthetOCC, 
cunsntly  hav4  in  place),. 

Aepartingi^comft  ThoBoardt 
proposed  tDiMHisa  the.  ngithitiaBitO) 
clarii^^how/iMtitutioiMoportapphiBattt 
incomoi  BegulatioBi  Ccnmntly  -  pmnidwy 
that  financial  institutioBftahaUiQaUaeli 
datai^th»"ihcDni«idbied>up<8iiini 
pr«Besaing;th4  loan  appJOTitinn:"  The; 
instnictioBatfi^;  aampMnythft  AffbW 
LAR  similarly!  atoie  thaAan:itistilitfuBt 
nuutaotaBl 

that  yonsins^iiias'.Mliodiapatttiit 
maktegtfaofogidit  dflsifliQ&"  (b^pemiiK 
Jk.panig|BpJ^yja.&)iUao)iBsaniftiK 
'  'asked\  foe  or  ^tdiedi  qbi  "iai  thftorndfii 
dodBton 
ent«r"NA:  . 
income  fiaUL 
V.D.5.&)> 

The  Board      ^ 

should  nprn^boTthaifr  mOlArUtt:  thoi 
income'  Mpmikiii  om  thft  appHiBatimr. 
including'  income  ofiooaiqMieanlB, 
whMhar  attui  the  kndar  oaiied:  onai 
partiffuihc  souioe  of  income tD>quaII%t' 
theapplicant  lor  a  certein  amount  o£ 
crediti 

Most  eommantsrs  tqrposed  the 
proposed  chai^i  Many  said  that 
reporting.aU  income  stated'  on.  the 
application^  w  betfaes  ornot  ralied  on.  in 
thecradil  ded  nonv  wouldt  involve 
significant  pro  Eadundi  and  programming 
modificationft  Com menters.  believed 
that  expanding,  the  inconnMopoiilittg 
requirement  «uhl'  itactease  their 
burden  without  a  commensurate- 
inoiaase  in  data  quahty  mdi  accuracy; 
Some  comroefl  taa  also  suggested  that 
incomeirelied  uponseiivesasa  better 
measure  of  a  li  subc's  decisioni-making 
piQCBsa. 

Based  on  tht-coramentSi received:  andi 
further  anaiysiis,  the  Board  has  retained 
theexisting  nae.  As  under  the  current 
regulation.,  tha  inconn  to  be  reported  ftnr 
H\fl2A.  purpons  is  the  income  raltedi  on> 
by  tha creditQ^in  making  thecradit 
dedaiam 
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Cunenify  fendlBrs-Beed  notraport 
ilicomefepsti'aaniBnectreBnancings  or 
o<har-lbaafthi>  whidk-they  dkrnotaa»  fbr. 
ord^not^rrijyonv  incwneinfbraMrtimt 
bfraittitiom  fbr-priVaey  reasons,  an 
insfiytudon  need:  na*  leeord  applicants^ 
insome  en>thftIfliaKft-4.AR  ftirlbans 
madetO'theinstitation's  own 
emplojwesv.T&eaenites  wii}< remain  to 
place. 

UndiR>-SapdbtiiDn  B:(<£2'eFR  Pttt  2W^,, 
credHorsiniay  not  dlttzounf  or-exchidb' 
from  oonsidtaation  the  insome'Of  a» 
apphcant  or  the  spouse  of  an  applicant! 
because  ofapnhihited  basis  (euc^ae 
race,  eolbr.  Bettj^onv  Bationaliori^,.sex^ 
maoitris  status.  n^^agi^orbecauseAe* 
income  iiiiderivsd!  ttam  put-titne 
employmsot  oraniannuity>  peaaiira^  er 
othariotinmMit  benefit  HOwevei^ 
cndftne  ma^  oonaador  theamoont  and 
prohaMoieenti  nuance  oCaiy  income  in- 
evahtataSg>  an  apphcaatf  s. 
cr«diliwoithiims&  'EhiSRdto  appfieehv 
reporth9ita8«neHnderRegidMio»ei  if 
a  lender  detannineethot  some portionof 
the  inoo)Be<aapa«Mkbythe  apiriitant 
QaooBfebewifBad;  ieowaMtBtK^  mrit 
unreliably  the  kndBB  aaodaot  npoitt 
that  incomeontheliAR 

In  additionk.fttashnifi^cfaangehaft 
beBniniaditi»Si20&4(b)^  of  tegnlMon. 
C  toi:aaflai»th0:in^nictiona:fbr 
completii^tho;HMPi1>  LAR,  wtaich 
8pa«dfi|iirthaftkBBjdBnani8iiiiqKnttha> 
gTMsanaaa^iacome.Batioduponini 
makhi^thftCHdifc  dMdaton.. 

Section  203:Si—BEseJbaue.  and 
Repeiiitig. 

Paragrephifii^-SepaBffiigtD  Aganoip 

Propoeed'chan^ittreportittg^ 
deadShe:  Statutory-  anwndinBntg 
contained  ita-  the  Hbu^ng  and' 
Community  DBvolopuient  Act  of  t99Z. 
provide*  that  stuting  with  Ibanand' 
application  data  for  calendar  yearl99<t, 
the  FVSe  shall' make  "every  effoif  "to 
ensuredtat  in^vidUal-  Ibndtits^  public 
disdesure statements  are  aveil^ter  at 
the  Imders^  oflRces  before  July  t  of  the 
folfowingyear.  SmilaTly, the 
amenchnents  caft  for  the  FFSCtir  make 
both- the  mdividua}' disdosuzes  and*  the 
aggregate  tables  availbble^  at  the  centnf 
depentories  before  September  t. 

To  faeiitBts  eniieravaiiahiHty;  the 
Boaprf  pr^osed  te^  make  February  t  the 
deadHne-fop  lAffiDft-LAR  submission  by 
lenders  to  th^  regulatory  agencies, 
instead  oFMlifch- 1.  Meny  commenters 
expressed*  ohjecdune  to  thiis  proposal; 
and'  stated  that  e  February  1  dleadline 
woukT  be-extremely' difficult  or 
impossible  te  aaeet.  C^mmentep 
pointed!  out  the  dHEculties  aheady 
present  in  the  current  Mardt  t  dbadhtie, 
gitaenthe  tinieraqui)«d>fbr  institutiotts 
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with  large  branch  networks  to  collect 
the  data  in  a  central  location  at  year-end 
and  review  and  compile  the  data  prior 
to  submission  to  their  regulator.  Other 
commenters  mentioned  3ie  many  other 
reports  that  are  already  due  at  the  end 
of  January,  making  it  difficult  to  meet  a 
February  1  deadline  for  HMDA. 
Some  commenters  questioned 
whether  an  earlier  deadline  was 
necessary  to  meet  the  agencies'  earlier 
timetables  given  the  other  changes  that 
the  Board  was  proposing  to  make  (such 
as  the  requirements  that  data  be 
maintained  on  a  current  basis  and 
submitted  to  the  agencies  in  an 
automated,  edited  format).  Some 
suggested  that  this  proposed  change 
could  result  in  less  accurate  data 
because  there  would  be  less  time  to 
audit  the  data  and  correct  any  errors. 

Based  on  the  comments  received  and 
further  analysis,  the  Board  has  decided 
not  to  change  the  reporting  deadline 
from  the  current  March  1  date.  With  the 
expectation  of  further  efficiencies  in  the 
agencies'  internal  processing  schedules, 
the  Board  believes  that  adoption  of  the 
other  amendments  will  assist  in  meeting 
the  earlier  timetables  for  release  of  data 
without  the  proposed  change  in 
deadline. 

Reporting  in  machine-readable 
format.  The  Board  proposed  to  require 
that  all  institutions  report  HMDA  data 
in  machine-readable  form  and  that  they 
edit  the  data  before  submission,  either 
using  agency-supplied  HMDA  software 
or  using  the  same  edits  in  private 
vendors'  software.  The  proposed  change 
was  intended  to  help  lenders  ensure 
submission  of  accurate  data.  The  Board 
also  requested  comment  on  whether 
requiring  machine-readable  data 
submission  from  all  institutions  would 
create  a  hardship  for  some,  and  if  so, 
whether  supervisory  agendes  should 
have  discretion  to  grant  waivers  on  a 
case-by-case  basis. 

A  significant  proportion  of  lending 
institutions  still  report  HMDA  data  in 
paper  form.  For  example,  among 
institutions  reporting  to  the  OCC.  24 
percent  report  in  paper  form:  for 
institutions  reporting  to  the  FDIC,  the 
National  Credit  Union  Administration, 
and  the  Board,  the  figures  are  27 
percent,  47  percent,  and  20  percent, 
respectively.  Some  commenters 
(especially  smaller  institutions  with  few 
transactions  to  report)  stated  that  it 
would  be  burdensome  for  them  to  report 
in  automated  form.  Many  others 
indicated  that  they  would  have  no 
difficulty  in  doing  so. 

The  Board  believes  that  reporting  in 
machinereadable  form  should  not  be 
overly  burdensome  for  most 
insUtutitms.  coo^deriog  the  availability 


of  personal-computer  software  at  no  cost 
from  most  of  the  supervisory  agencies 
and  the  existence  of  private  vendors  that 
sell  software  for  preparing  reports  or 
that  offer  report-preparation  services. 
The  Board  has  therefore  adopted  the 
requirement  for  machine-readable 
reporting,  but  is  making  the  requirement 
applicable  to  calendar  year  1996  data. 
This  delay  in  effective  date  will  enable 
institutions  to  minimize  expenses  by 
allowing  them  to  make  changes  to 
procedures  over  a  reasonable  period  of 
time. 

The  Board  recognizes  that  for 
institutions  that  have  only  a  few  lines  of 
data  to  report,  changing  over  from  paper 
to  machine-readable  reporting  could  be 
expensive  on  a  per-transaction  basis. 
Even  if  the  cost  of  computer  hardware 
and  software  and  related  costs,  such  as 
for  training,  are  modest,  the  costs  may 
outweigh  the  benefits  for  a  very  small 
amount  of  data.  Accordingly, 
institutions  with  25  or  fewer  line  entries 
to  report  will  continue  to  be  permitted 
to  submit  their  data  in  paper  form.  (For 
the  1995  data  collection  year,  the 
existing  rule  remains  in  place;  lenders 
reporting  more  than  100  line  entries  are 
expected  to  submit  data  in  machine- 
readable  form.) 

The  Board  dedded  against  the 
granting  of  waivers  from  the  machine- 
readable  reporting  requirement  on  the 
grounds  that  a  waiver  procedure  would 
likely  be  cumbersome  for  both  agencies 
and  institutions  and  that  institutions 
might  not  know  on  a  timely  enough 
basis  whether  they  had  to  report  in 
machine-readable  form. 

Paragraph  (e>— NoUce  of  Availability 

The  Board  has  adopted  the  technical 
change  to  §  203.5(e)  concerning  the 
suggested  language  for  the  lenders' 
notice  of  availability.  As  discussed  in 
the  proposal,  amendments  contained  in 
the  Housing  and  Commimity 
Development  Act  of  1992  and 
incorporated  into  Regulation  C  (58  FR 
13403,  March  11, 1993)  require  lending 
institutions  to  make  their  loan/ 
application  registers  available  to  the 
public  (after  deleting  certain  data 
fields). 

Appendix  A — Form  and  Instructions 
for  Completioii  of  HMD  A-LAR 

n.  Required  Format  and  Reporting 
Procedures 

Pamgraph  A 

As  discussed  above,  the  revised 
regulation  requires  that  HMDA-covered 
institutions,  except  those  whose 
HMDA-LARs  contain  25  or  fewer  line 
entries,  submit  data  in  machine- 


readable  form  effective  with  the  data 
due  on  March  1, 1997. 

Pamgraph  E 

A  new  paragraph  II.  E.  reflects  the 
requirement  that  the  HMDA-LAR  be 
updated  within  30  days  after  the  end  of 
the  calendar  quarter,  beginning  in 
calendar  year  1996.  See  the  discussion 
under  §  203.4(a),  above. 

ni.  Submission  of  HMDA-LAR  and 
Public  Release  of  Data 


Paragraphs  B  and  C 

Requirement  to  Report  Total  HMDA- 
LAR  Entries  on  Transmittal^  Sheet 

Regulation  C  requires  that  a 
transmittal  sheet  accompany  an 
institution's  HMDA-LAR  data 
submission,  containing  general 
information  such  as  the  name,  address, 
and  identifying  numbers  of  the 
institution.  The  Board  proposed  to 
amend  the  regulation  to  require 
financial  institutions  to  report  on  the 
transmittal  sheet  the  total  number  of 
line  entries  included  in  the  data 
submission,  and  to  send  a  transmittal     * 
sheet  with  the  initial  and  any 
subsequent  submissions  of  data,  rather 
than  only  with  the  initial  submission. 
An  institution  will  sometimes  send 
HMDA  data  to  its  supervisory  agency  in 
more  than  one  submission  when 
revisions  to  the  initial  submission  are 
necessary,  for  example,  or  because 
transactions  were  foimd  to  have  been 
inadvertently  omitted.  The  proposed 
changes  were  intended  to  reduce  the 
likelihood  of  any  data  being  lost  during 
the  collection  process. 

The  Board  has  adopted  the  changes  as 
proposed.  The  final  amendment  clarifies 
that  the  number  to  be  reported  on  the 
transmittal  sheet  is  the  total  number  of 
line  entries  contained  in  the 
accompanying  submission.  If  the 
submission  is  not  the  first  submission  of 
data  by  an  institution,  the  number  to  be 
reported  is  the  line-entry  count  for  that 
particular  submission,  not  a  cumulative 
number  for  all  submissions  to  date.  For 
submissions  that  include  line  entries 
representing  revisions  or  deletions  of 
previously  submitted  entries,  the 
nuinber  to  be  reported  is  the  total  of  line 
entries  in  that  submission  (including 
revisions,  deletions,  entries  being 
resubmitted  vdthout  change,  and  entries 
being  submitted  for  the  first  time). 

Pamgmph  G  Posters 

The  Board  has  adopted  suggested 
language  for  the  notice  of  availability 
that  lenders  post  in  their  hom^  and 
branch  offices  in  metropolitan  areas,  to 
corres;>ond  to  the  technical  change 
made  to  §  203.5(e).  The  final  sentence 
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has  been  revised  to  mirror  more 
accurately  the  requirements  of  §  203.S(b) 
and  (c),  indicating  that  the  data  need 
onlv  be  available  in  one  branch  office  in 
eediMSA. 

The  poster  language  is  optional. 
Landers  may  continue  to  use  their 
existing  posters  without  violating  the 
regulation.  When  they  next  reprint  their 
poster  supplies,  they  should  use 
language  similar  to  that  suggested  here. 

V.  Instructions  for  Completion  of  Loan/ 
^plication  Register 

A.  Application  or  Loan  Information 

5.  Explanation  of  Purpose  Codes 

Code  2:  Home  improvement.  The 
HMDA-LAR  instructions  have  been 
revised  to  reflect  the  Board's 
amendments  to  the  definition  of  home 
improvement  loans  in  §  203.2(f).  as 
discussed  above.  Paragraphs  a.  and  c. 
under  Code  2  have  been  revised  for 
consistency  with  this  change  to  the 
regulation. 

Code  3:  Refinancings.  The  regulation 
requires  lenders  to  report  refinancings, 
which  are  defined  as  loans  that  satisfy 
an  easting  obligation  and  replace  it 
with  a  new  obligation  undertaken  by  the 
same  borrower.  The  Board  sought 
comment  on  the  exclusion  of  certain 
refinancings  based  on  the  "predominant 
purpose"  test.  Under  this  test,  a 
refinancing  is  reported  only  if  the 
amount  outstanding  on  the  loan  being 
refinanced,  plus  the  amount  of  any  new 
money  for  home  purchase  or  home 
improvement  pvirposes,  equals  more 
wa  50  percent  of  the  total  new  loan 
amount.  Many  commenters  suggested 
that  this  50  percent  test  could  be 
abolished  without  making  the  data 
collected  any  less  useful  and  that  this 
would  greatly  ease  compliance,  thereby 
promoting  greater  accuracy  in  reporting. 
The  Board  agrees,  and  has  revised 
paragraph  c.  under  Code  3;  refinancings 
may  be  reported  regardless  of  the 
piupose  of,  or  the  amount  outstanding 
on,  the  original  loan  and  regardless  of 
the  amount  of  new  money  (if  any)  that 
is  for  home  purchase  or  home 
improvement  purposes.  However,  if  an 
institution  knows  that  the  purpose  of 
the  original  loan  was  not  home  purchase 
or  home  improvement,  the  refinancing 
need  not  be  reported. 

Many  commenters  noted  that  to 
ensure  that  the  collection  of  data  under 
HMDA  is  related  to  the  housing  credit 
needs  of  communities  (as  specified  in 
the  act),  reportable  refinancings  should 
be  limited  to  those  secured  by  a 
dwelling.  In  keeping  with  the  revisions 
to  paragraph  c  under  Code  3.  the  Board 
has  revised  paragraph  a.  imder  Code  3 
to  state  that  only  refinancings  of  loans 
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secured  by  a  lien  on  residential 
dwellings  ar » to  be  reported.  Therefore, 
refinancings  of  unsecured  home 
improvemen  t  loans  will  no  longer  be 
reported  un<  er  HMDA. 

while  these  changes  in  the  reporting 
of  refinancir  ;s  may  result  in  some  net 
increase  in  t)  >e  number  of  refinancings 
reported,  th«  Board  believes  that  the  . 
greater  ease :  n  determining  whether  a 
given  transa<  tion  is  to  be  reported 
outweighs  ai  y  additional  reporting 
burden. 

In  its  prop  )sed  rule  the  Board  sought 
comment  on  whether  to  require  the 
reporting  of  ( »rtain  types  of  loan 
modification  s  (sometimes  called 
modification ,  extension,  and 
consolidatioi  i  agreements  or  "MECAs"), 
which  are  t«  hnically  not 
"refinancing  i"  but  which  can  be  their 
functional  e(  uivalent.  Some 
commenters  suggested  that  lendera 
ought  to  be  a  lowed  to  report 
modification  ( that  are  truly  the 
functional  ec  uivalent  of  refinancings. 
The  Board  b<  lieves,  however,  that  the 
advantages  o  a  bright-line  test  for 
determining  whether  a  transaction  is  to 
be  reported  c  utweigh  the  benefits  of  the 
additional  di  ta  on  modifications. 
Accordingly,  the  final  rule  limits 
reporting  of  i  afinandngs  to  those  that 
result  in  the  i  Atisfaction  of  an  existing 
obligation  an  d  its  replacement  by  a  new 
obligation  uE  dertaken  by  the  same 
IxMTOwer. 

The  Board  [las  made  a  techniccl 
change  to  th«  language  in  paragraph  a. 
Previously,  p  iragraph  a.  stated  that 
refinancings  would  not  be  reported  if, 
under  the  loa  n  agreement,  a  lender  was 
"unconditioi  ally  obligateid  to  renew  or 
refinance  the  obligation,"  or  was 
"obligated  to  renew  or  refinance  the    " 
obligation  su  iject  to  conditions  within 
the  borrower  s  control."  As  the  renewal 
of  an  existing  obligation  does  not 
involve  the  s  itisfaction  of  that 
obligation,  tfa  9  Board  has  deleted  this 
language  to  a  /oid  confusion. 

8.  Loan  Amoi  mt 

Paragraphi  b.  c,  and  d.  Paragraphs  b., 
c,  and  d.  hawB  been  revised  for 
consistency  with  the  changes,  discussed 
above,  regarcing  home  improvement 
loans  and  refmancings. 

Paragraph  f.  Paragraph  f .  has  been 
revised  to  mace  clear  that  a  counteroffer 
not  accepted  by  the  applicant  is  to  be 
reported  as  a  denial,  consistent  with 
new  paragrapfis  B.2.a.  and  c,  discussed 
below. 


B.  Action  Tal  en 
2.  Explanatioi  i 

As  was 
clarifies  in  ndw 


pro>osed 


UMI 


of  Codes 

,  the  final  rule 
paragraphs  a.  and  c. 


(existing  paragraphs  a.  and  c.  have  been 
redesignated)  that  counteroffers  are  to 
be  reported  as  loan  denials  if  the 
applicant  does  not  accept  the 
counteroffer,  not  as  applications 
withdrawn  or  approved  but  not 
accepted.  Commentws  generally 
supported  the  Board's  interpretation. 
Some  commenters  stated  that  this 
clarification  was  necessary  to  conform 
the  treatment  of  counterofiiera  in 
Regulation  C  with  the  treatment  of 
counteroffers  in  Regulation  B  (12  CFR 
Part  202,  Equal  Credit  Opportunity). 
Other  commentera  were  concerned 
that  classifying  unaccepted 
counteroffers  as  denials  would  not 
reflect  an  institution's  offer  of  credit, 
although  in  a  different  amoimt  or  on 
different  terms  fitmi  those  applied  for. 
Some  suggested  that  unaccepted 
counteroffera  should  be  reported  as 
applications  approved  but  not  accepted 
or  as  withdrawn.  However,  under 
Regulation  C  an  application  that  is 
approved  but  not  accepted  is  one  that 
the  lender  has  approved  in  the  amount 
and  on  the  terms  applied  for,  not  in  a 
different  amount  or  on  different  terms  as 
in  the  case  of  a  coimteroffer.  A 
withdrawn  application  is  one  that  the 
applicant  has  withdrawn  unilateraUy 
and  before  the  lender  has 
commimicated  its  decision  to  the 
applicant.  The  Board  believes  that 
neither  of  these  categories  is  appropriate 
for  reporting  an  unaccepted  counteroffer 
for  HMDA  purposes. 

C.  Property  Location 

5.  Outside-MSA 

Under  Regulation  C,  for  loans  on 
property  located  outside  the 
metropolitan  areas  in  which  an 
institution  has  a  home  or  branch  office 
(or  outside  any  MSA),  the  institution 
has  the  option  to  enter  on  the  HMDA- 
LAR  information  on  the  location  of  the 
property  to  which  the  loan  relates,  or  to 
enter  "NA."  The  Board  proposed  to 
revise  this  paragraph  to  clarify  that,  if  a 
lender  chooses  to  enter  data  in  the 
property-location  fields  of  the  HMDA- 
LAR  for  these  loans,  the  data  must 
accurately  reflect  the  location  of  the 
property  in  question.  The  Board  has 
adopted  the  proposal  in  final  form,  with 
additional  clarification  on  how  the 
location  data  are  to  be  entered. 
■    Under  the  CRA  proposal  recently 
issued  for  comment  (59  FR  51323, 
October  7, 1994),  certain  depository 
institutions  would  have  to  report 
property  location  for  all  their  HMDA 
loan  transactions,  whether  or  not  the 
property  to  which  the  loan  relates  is 
located  in  an  MSA  in  which  the 
institution  has  a  home  or  branch  office 
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Final  actum  is  rtill  pending  on  that 
proposal;  the  public  comment  period 
closed  on  November  21. 

D.  Applicant  Information— Race  or 
National  Origin.  Sex,  and  Income 

5  Income 

The  Board  is  making  a  technical 
change  in  paragraph  c,  whidi  states 
that  if  income  is  not  asked  for  or  relied 
on  in  a  credit  decision,  the  creditor 
should  enter  "NA"  for  income  on  the 
HMDA-4.AR.  The  Board  has  deleted  the 
parenthetical  reference  to  "no  income 
verification"  loans  as  possibly 
inaccurate;  the  Board  intends  to  provide 
guidance  on  types  of  loans  that  would 
qualify  under  this  paragraph  in  the  staff 
commentary  to  Regulation  C. 

in.OtlaerMattera 

In  addition  to  seeking  comment  on 
the  proposed  amendments,  the  Board 
solicited  comment  on  other  matters 
related  to  HMDA  reporting:  home  equity 
lines,  prequalification  programs,  and  the 
collection  of  racial  or  ethnic 
information.  These  are  discussed  below. 

Home  Equity  Lines 

The  Board  solicited  comment  on  ways 
in  which  Regulation  C  might  be  changed 
to  better  address  problems  of  accuracy 
of  the  HMDA  data.  Specifically,  the 
Board  asked  whether  allowing  or 
requiring  all  home-equity  credit  lines  to 
be  reported — rather  than  only  the 
portion  of  a  line  the  borrower  intended 
to  use  for  home  improvement  or  home 
purchase — would  simplify  reporting 
and  therefore  bring  about  greater 
consistency. 

A  number  of  commenters  suggested 
that  the  Board  should  allow  the  entire 
amount  of  the  home-equity  credit  line  to 
be  reported  under  HMDA,  regardless  of 
the  amount  earmarked  for  home 
improvement  or  home  purchase 
purposes.  They  believed  that  such  a 
change  would  siinplify  the  reporting 
process.  However,  other  commenters 
questioned  whether  allowing  the  entire 
credit  line  to  be  reported  is  consistent 
with  the  stated  purpose  of  the  act— to 
detennine  whether  financial  institutions 
are  meeting  their  obligations  to  serve  the 
housing  needs  of  their  communities. 
Based  on  the  comments  and  further 
analysis,  the  Board  is  leaving 
unchanged  the  reporting  rules  for  home- 
equity  credit  lines. 

Prequalification  Programs 

The  Board  requested  comment  on  the 
treatment  of  prequalifications  under 
HMDA.  In  particular,  for  denials  of 
prequalification  requests  that  are 
covered  by  HMDA,  questions  have  been 
raised  about  the  reporting  of  the  loan 


amount,  loan  type,  and  property 
location  data  fields  on  the  HMDA-LAR. 
Although  "NA"  is  an  acceptable  entry 
for  property  location  (for  example,  if  the 
prospective  homebuyer  has  not 
requested  financing  for  a  specific 
property),  for  loan  amotmt  the 
regulation  currently  does  not  provide 
any  acceptable  code  if  the  prospective 
homebuyer  has  not  requested  a 
particular  amount  of  credit. 

Based  on  the  comments  and  upon 
further  analysis,  the  Board  has 
determined  that  for  1994  and  1995  data 
collection,  institutions  need  not  report 
prequalification  requests  on  the  HMDA- 
LAR.  The  Board  expects  to  address 
issues  related  to  prequalification 
requests  in  the  staff  commentaries  for 
Regulations  B  and  C. 

Collection  of  Racial  or  Ethnic 
Information 

Regulation  C  provides  that  applicants 
for  mortgage  and  home  improvement 
loans  be  requested,  but  not  required,  to 
provide  information  about  their  race  or 
national  origin,  gender,  and  income.  If 
this  information  is  not  provided  when 
the  application  is  taken  in  person,  the 
loan  officer  is  required  to  enter  the 
information  on  the  basis  of  visual 
observation  or  surname.  The  purpose  is 
to  gather  data  that  may  help  supervisory 
agencies  detennine  whether  a  lending 
institution  is  complying  with  the  fair 
lending  laws. 

The  categories  in  Regulation  C  f» 
data  collection  on  race/national  origin 
of  applicants  include  the  category  of 
"other."  The  categories  used  by  the 
Office  of  Management  and  Budget 
(0MB)  for  government  statistical 
purposes  do  not  provide  that  option. 
Comment  was  solicited  on  whether  the 
Board  should  consider  deleting  the 
"other"  category. 

Commenters  generally  believed  that 
the  "other"  category  serves  a  useful 
purpose.  Several  commenters  expressed 
the  view  that  providing  this  option 
helps  ensure  the  integrity  of  the  existing 
categories.  These  commenters  stated 
that  the  HMDA  data  are  more  useful  and 
accurate  when  persons  who  believe  they 
do  not  fit  into  a  specific  category  are  not 
forced  into  one.  Commenters  also  noted 
that  use  of  this  category  should  not 
affect  HMDA  data  analysis  significantly, 
because  only  45,000  applicants  out  of  10 
million  records  (less  than  half  of  one 
percent)  utilized  this  option  in  1992. 
The  Board  has  retained  the  "other" 
category  for  the  present.  OMB  is 
currently  exploring  changes  that  may  be 
adopted  for  use  in  the  decennial  census 
for  the  year  2000,  and  is  expected  to 
announce  changes  in  categories  in  the 


next  several  years.  The  Board* will 
reexamine  this  matter  at  that  time. 

IV.  Regulatory  Flexibility  AaalysH 
The  proposed  amendments  to 

Regulation  C  that  the  Board  published 
for  comment  in  June  1994  were 
intended  to  improve  the  quality  of 
HMDA  data  and  make  the  data  available 
to  the  public  earUer.  Many  commenters 
supported  the  objectives  of  the  proposal 
but  thought  that  some  of  the  proposed 
changes  were  uimecessarily 
burdensome.  In  many  cases, 
commenters  suggested  alternatives  that 
they  believed  would  help  achieve  the 
objectives  of  the  proposed  amendments 
at  a  lower  cost  The  revised 
amendments  have  been  responsive  to 
the  advice  in  the  public  comments.  The 
revised  amendments  should  disrupt 
current  practices  much  less  and 
therefore  have  lower  compliance  costs 
than  the  changes  originally  proposed.  At 
the  same  time,  the  revised  amendments 
would  achieve  the  original  objective  of 
more  accurate  and  timely  HMDA  data. 

V.  Paperwork  Redaction  Act 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  35;  5  CFR  1320.13)  these 
revisions  have  been  reviewed  under  the 
authority  delegated  to  the  Federal 
Reserve  Board  by  the  Office  of 
Management  and  Budget,  after 
consideration  of  the  comments  received 
during  jhe  comment  period.  Where 
appropriate,  steps  were  taken  to 
minimize  any  increase  in  burden. 

The  amended  regulation  revises  the 
transmittal  sheet  for  the  HMDA-LAR  by 
requiring  a  record  count  to  be  included; 
the  Board  believes  that  the  paperwork 
expansion  associated  with  this 
requirement  is  de  minimis.  The 
amended  regulation  requires  lenders  to 
file  submission  in  machine-readable 
format,  with  an  exception  for 
institutions  whose  reports  contain  25  or 
fewer  line  entries.  The  burden 
associated  with  machine-readable 
reporting  is  likely  to  be  minimal, 
particularly  given  the  lead-time 
provided  for  mandatory  compliance. 
The  one-time  costs  for  machine-readable 
reporting  will  be  offset  by  savings  in  the 
ongoing  costs  of  reporting. 

The  amended  regulation  requires 
quarterly  updating  of  the  HMDA-LAR. 
Many  institiitions  already  maintain  their 
data  on  an  ongoing  basis,  rather  than 
entering  all  data  at  year-end.  Overall, 
this  change  does  not  represent  an 
increase  in  paperwork  burden. 

The  amended  requirements  for 
reporting  refinancings  and  home 
improvement  loans  will  likely  mean 
that  a  higher  volume  of  transactions  will 
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be  reported.  Lendere  will  find 
compliance  easier,  however,  as  they  will 
have  less  difficulty  in  detennining 
whether  particular  refinancings  or  home 
improvement  loans  are  covered  by 
HMDA.  offsetting  any  marginal  increase 
in  the  cost  of  reporting  additional 
transactions.  Thus,  no  increased  burden 
should  result.  The  remaining 
amendments  clarify  existing  rules,  make 
minor  technical  changes,  or  make 
changes  that  are  optional  for 
institutions,  and  do  not  represent  an 
increase  in  paperwork  burden. 

Based  on  its  analysis  of  the  impact  of 
the  amended  regulation,  the  Board 
believes  that  there  is  no  net  change  in 
the  Board's  current  estimate  of 
paperwork  burden  associated  with 
Regulation  C.  The  public  reporting 
burden  for  collection  of  the  HMDA  data 
is  estimated  to  vary  from  10  to  10,000 
hours  per  response,  with  an  average  of 
200  hours  per  response.  This  includes 
the  time  to  gather  and  maintain  the  data 
needed  and  to  review  instructions  and 
complete  the  information  collection. 

List  of  Subjects  in  12  CFR  Part  203 

Banks,  banking.  Consumer  protection. 
Federal  Reserve  System,  Home  mortgage 
disclosure.  Mortgages,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
Part  203  as  set  forth  below: 

PART  20a-HOME  MORTGAGE 
DtSCLOSURE  (REGULATION  C) 

1.  The  authority  citation  for  Part  203 
continues  to  read  as  follows: 

Anthorily:  12  U.S.C.  2801-2810. 

2.  Section  203.2  is  amended  by 
republishing  paragraph  (e)  introductory 
text,  and  by  revising  paragraph  (e)(1) 
introductory  text,  and  paragraphs  (e)(2) 
and  (f)  to  read  as  follows: 

1203.2    Deflnitions. 

•  -      *        •        *        • 

(e)  Financial  institution  means: 

(1)  A  bank,  savings  association,  or 
credit  union  that  originated  in  the 
preceding  calendar  year  a  home 
purchase  loan  (other  than  temporary 
financing  such  as  a  construction  loan), 
including  a  refinancing  of  a  home 
purchase  loan,  secured  by  a  first  lien  on 
a  one-  to  four-fJamily  dwelling  if: 

•  •        »        •        • 

(2)  A  for-profit  mortgage  lending 
institution  (other  than  a  bank,  savings 
association,  or  credit  union)  whose 
home  purchase  loan  originations 
(including  refinancings  of  home 
purdiase  loans)  equaled  or  exceeded  ten 
percent  of  its  loan  origination  volume. 


measured  ii 
calendar 

(QHome 
any  loan 

(1)  Is  for 
part,  of  repj^ng, 
remodeling; 
the  real 
and 

(2)  Is  classified 
institution 
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dollars,  in  the  preceding 
•ye#r. 

tnprovement  loan  means 
ithit: 

9ie  purpose,  in  whole  or  in 
,  rehabilitating, 
or  improving  a  dwelling  or 
proierty  on  which  it  is  located; 


by  the  financial 
a  home  improvement  loan. 


3.  Sectioii203.4  is  amended  by 
revising  the  {second  sentence  of  the 
introductor  text  in  paragraph  (a),  and 
paragraph  (( )(7),  to  read  as  follows: 

S203.4   Con  pllation  of  loan  data. 

(a)  Data  ft  rmat  and  itemization. 
*  *  *  Thest  transactions  shall  be 
recorded,  w  thin  thirty  calendar  days 
after  the  end  of  each  calendar  quarter  in 
which  final  faction  is  taken  (such  as 
origination  ar  purchase  of  a  loan,  or 
denial  or  withdrawal  of  an  application), 
on  a  register  in  the  format  prescribed  in 
Appendix  Aj  of  this  part  and  shall 
include  the  ollowing  items: 


traie 


(7)  The 
of  the  applicant 
gross  annua 
processing 


4.  Section 
revising  pan  graph 


paragraph  (i 


t  te 


or  national  origin  and  sex 
Jt  or  borrower,  and  the 
income  relied  upon  in 
application. 


203.5  is  amended  by 

_    _     (a),  and  by  revising 

,  to  read  as  follows: 


1203.5    Diecjosure  and  reporting. 

(a)  Reportt/ng  to  agency.  By  March  1 
following  th*  calendar  year  for  which 
the  loan  dat4  are  compiled,  a  financial 
institution  s  lall  send  its  complete  loan 
application  i  egister  to  the  agency  office 
specified  in ,  Appendix  A  of  this  part, 
and  shall  ret  lin  a  copy  for  its  records  for 
a  period  of  n  ot  less  than  three  years. 
•        *        •        •        * 

(e)  Notice  if  availability.  A  financial 
institution  si  lall  post  a  general  notice 
about  the  availability  of  its  HMDA  data 
in  the  lobbied  of  its  home  office  and  any 
physical  bra»ch  offices  located  in  an 
MSA.  Upon  tequest,  it  shall  promptly 
provide  the  ibcation  of  the  institution's 
offices  where  the  statement  is  available. 
At  its  option  an  institution  may  include 
the  location  :  n  its  notice. 

5.  Item  II.  ( (f  Appendix  A  to  Part  203 
is  amended  I  y  revising  paragraph  A. 
and  by  addir  i  a  new  paragraph  E.,  as 
follows: 


Appendix  A 
Instructions 
Loan/Applic#tion 


o  Part  203— Form  and 
or  Completion  of  HMDA 
Register 


n.~Requirad  F  rmat  and  Reporting 
Procedures 


A.  Institutions  must  submit  data  to  their 
supervisory  agencies  in  an  automated, 
machine-readable  form.  The  format  must 
conform  exactly  to  that  of  form  FR  HMDA- 
LAR,  including  the  wder  of  columns,  colimin 
headings,  etc  Contact  your  fiaderal 
supervisory  agency  fiw  inforaiation  regarding 
procedures  and  technical  specifications  for 
automated  data  submission;  in  some  cases, 
agencies  also  make  software  for  automated 
data  submission  available  to  institutions.  The 
data  must  be  edited  before  submission,  using 
the  edits  included  in  the  agency-supplied 
software  or  equivalent  edits  in  software 
available  from  vendors  or  developed  jn- 
house.  (Institutions  that  report  25  or  fewer 
entries  on  their  HMOA-LAR  may  collect  and 
report  the  data  in  paper  form.  An  institution 
that  submits  its  register  in  nonautomated 
form  must  send  two  copies  that  are  typed  or 
computer  printed,  and  must  use  the  format 
of  form  FR  HMDA-LAR  (but  need  not  use  the 
form  itself).  Each  page  must  be  numbered, 
and  the  total  number  of  pages  must  be  given 
(for  example,  "Page  1  of  3").) 

E.  Applications  and  loans  must  be 
recorded  on  your  register  within  thirty 
calendar  days  after  the  end  of  the  calendar 
quarter  in  which  final  action  (such  as 
origination  or  purchase  of  a  loan,  or  denial 
or  withdrawal  of  an  application)  is  taken. 
The  type  of  purchaser  for  loans  sold  need  not 
be  included  in  these  quarterly  updates. 
•         •         •         *         • 

6.  Item  in.  of  Appendix  A  to  Part  203 
is  amended  by  revising  paragraphs  B., 
C,  and  G.,  as  follows: 


m.  Submission  of  HMDA-LAR  and  Public 
Release  of  Data 

*         •         *         •         • 

B.  You  must  submit  all  required  data  to 
your  supervisory  agency  in  one  complete 
■package,  with  the  prescribed  transmittal 
sheet.  An  officer  of  your  institution  must 
certify  to  the  accuracy  of  the  data.  Any 
additional  data  submissions  that  become 
necessary  (for  example,  because  you  discover 
that  data  were  omitted  from  the  initial 
submission,  or  because  revisions  are  called 
for)  also  must  be  accompanied  by  a 
transmittal  sheet. 

C  The  transmittal  sheet  must  state  the  total 
number  of  line  entries  contained  in  the 
accompanying  data  submission.  If  the  data 
submission  involves  revisions  or  deletions  of 
previously  submitted  data,  state  the  total  of 
all  line  entries  contained  in  that  submission. 
including  both  those  representing  revisions 
or  deletions  of  previously  submitted  entries, 
and  those  that  are  being  resubmitted 
unchanged  or  are  being  submitted  for  the  first 
time.  If  you  are  a  depository  institution,  you 
also  are  asked  to  provide  a  list  of  the  MSAs 
where  you  have  a  home  or  branch  office. 

G.  Posters.  Some  of  the  agencies  provide 
HMDA  posters  that  you  can  use  to  inform  the 
public  of  the  availability  of  your  HMDA  data, 
or  you  may  create  your  own  posters.  If  you 
print  your  own,  the  following  language  is 
suggested  but  is  not  required: 


Home  Mortgage  Disclosure  Act  Notice 

The  HMDA  data  about  our  residential 
mortgage  lending  are  available  for  review. 
The  data  show  geographic  distribution  of 
loans  and  applications;  race,  gender,  and 
income  of  applicants  and  borrowers;  and 
information  about  loan  approvals  and 
denials.  Inquire  at  this  office  regarding  the 
locations  where  HMDA  data  may  be 
inspected. 
***** 

7.  Item  V.  of  Appendix  A  to  Part  203 
is  amended  as  follows: 

a.  Paragraphs  A.S.Code  2  a.  and  c, 
A.5.  Code  3  a.  and  c,  and  A.8.  b.,  c,  d., 
and  f.  are  revised; 

b.  Paragraphs  B.2.a.,  B.2.b.,  and  B.2.c. 
are  redesignated  as  paragraphs  B.2.b., 
B.2.d.,  and  B.2.e.,  respectively; 

c.  New  paragraphs  B.2.a.  and  B.2.C. 
are  added; 

d.  Paragraph  C.5.  is  revised;  and 

e.  Paragraph  D.5.C.  is  revised. 

The  revisions  and  additions  read  as 
follows: 


V.  Instructions  for  Completion  of  Loan/ 
Application  Register 

A.  Application  or  Loan  Information 

•         •         •         •         • 

S.  Explanation  of  Purpose  Codes 

***** 

Code  2:  Home  improvement. 

a.  Code  2  applies  to  loans  and  applications 
for  loans  if  (i)  a  portion  of  the  proceeds  is  to 
be  used  for  repairing,  rehabilitating, 
remodeling,  or  improving  a  one-  to  four- 
family  residential  dwelling,  or  the  real 
property  upon  which  it  is  located,  and  (ii)  the 
loan  is  classified  as  a  home  improvement 
loan. 
***** 

c.  At  your  option,  you  may  report  data 
about  home-equity  lines  of  credit — even  if 
the  credit  line  is  not  classified  as  a  home 
improvement  loan.  If  you  choose  to  do  so, 
you  may  report  a  home-equity  line  of  credit 
as  a  home  improvement  loan  if  some  portion 
of  the  proceeds  will  be  used  for  home 
improvement.  (See  Paragraph  8.  "Loan 
amount.")  If  you  report  originations  of  home- 
equity  lines  of  credit,  you  must  also  report 
applications  for  such  loans  that  did  not  result 
in  originations. 


Code  3:  Eefmancings. 

a.  Use  this  code  for  refinancings  (and 
applications  for  refinancings)  of  loans 
secured  by  one-  to  four-family  residential 
dwellings.  A  refinancing  involves  the 
satisfaction  of  an  existing  obligation  that  is 
replaced  by  a  new  obligation  undertaken  by 
the  same  borrower.  But  do  not  report  a 
refinancing  if,  under  the  loan  agreement,  you 
are  unconditionally  obligated  to  refinance  the 
obligation,  or  you  are  obligated  to  ref  ;  mce 
the  obligation  subject  to  conditions  w.iin 
the  borrower's  control. 
***** 

c.  You  may  report  all  refinancings  of  loans 
secured  by  one-  to  four-family  residential 
dwellings,  regardless  of  the  purpose  of  or 
amount  outstanding  on  the  original  loan,  and 
regardless  of  the  amount  of  new  money  (if 
any)  that  is  for  home  purchase  or  home 
improvement  purposes. 
***** 

8.  Loan  Amount 


b.  For  home  improvement  loans  (both 
originations  and  purchases),  you  may  include 
unpaid  finance  charges  in  the  loan  amount  if 
that  is  how  you  record  such  loans  on  your 
books.  For  a  multiple  purpose  loan  classified 
by  you  as  a  home  improvement  loan  because 
it  involves  a  home  improvement  purpose, 
enter  the  full  amount  of  the  loan,  not  just  the 
amount  specified  for  home  improvement. 

c.  For  home-equity  lines  of  credit  (if  you 
have  chosen  to  report  them],  enter  as  the  loan 
amount  only  that  portion  of  the  line  that  is 
for  home  improvement  purposes.  Report  the 
loan  amount  for  applications  that  did  not 
result  in  originations  in  the  same  manner. 
Report  only  in  the  year  the  line  is 
established. 

d.  For  refinancings  of  dwelling-secured 
loans,  indicate  the  total  amount  of  the 
refinancing,  including  the  amount 
outstanding  on  the  original  loan  and  the 
amount  of  new  money  (if  any). 
***** 

f.  If  you  make  a  counteroffer  for  an  amount 
diffierent  from  the  amount  initially  applied 
for,  and  the  counteroffer  is  accepted  by  the 
applicant,  report  it  as  an  origination  for  the 
amount  of  the  loan  actually  granted.  If  the 
applicant  turns  down  the  counteroffer  or  fails 
to  respond,  report  it  as  a  denial  for  the 
amount  initially  requested. 


B.  Action  Taken 
***** 

2.  Explanation  of  Codes 

a.  Use  code  1  for  a  loan  that  is  originated, 
including  one  resulting  from  a  counteroffer 
(your  offer  to  the  applicant  to  make  the  loan 
on  different  terms  or  in  a  different  amount 
than  initially  applied  for)  that  the  applicant 
accepts. 
***** 

c.  Use  code  3  when  an  application  is 
denied.  This  includes  the  situation  when  an 
applicant  turns  do*vn  or  fails  to  respond  to   . 
your  counterofiier.  Do  not  report  as  a 
withdrawn  application  or  as  an  application 
that  was  approved  but  not  accepted. 
***** 

C.  Property  Location 

*         •        •         •         • 

5.  Outside-MSA 

For  loans  on  property  located  outside  the 
MSAs  in  which  you  have  a  home  or  branch 
office  (or  outside  any  MSA),  you  have  two 
options.  Under  option  1 ,  you  may  enter  the 
MSA,  state,  and  county  codes  and  the  census 
tract  number.  You  may  enter  "NA"  in  the 
MSA  or  census  tract  column  if  no  code  or 
number  exists  for  the  property.  (Codes  exist 
for  all  states  and  counties.)  If  you  choose 
option  1,  the  codes  and  tract  number  must 
accurately  identify  the  location  for  the 
property  in  question.  Under  option  2.  you 
may  enter  "NA"  in  all  four  columns,  whether 
or  not  the  codes  or  number  exist  for  the 
property. 


D.  Applicant  Information — Race  or  National 
Origin,  Sex,  and  Income 

•  •         •         •         • 

5.  Income 

*  ■       *        *        *        • 

c.  If  no  income  information  is  asked  for  or 
relied  on  in  the  credit  decision,  enter  "NA." 

***** 

8.  A  Loan/Application  Register 
Transmittal  Sheet  is  added  to  Appendix 
A  to  Part  203  immediately  following 
paragraph  VI.G.,  to  read  as  follows: 

***** 

BILUNQ  COOe  6210-01-9 
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LOAN/APPUCATION  REGISTER 
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By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  December  5, 1994. 
WUIiaaW.WUat, 
Secretary  of  the  Board. 
IFR  Doc.  94-30271  Filed  12-«-94;  8:45  am) 


12  CFR  Part  208 


[Regulation  H 
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ACTION:  Final  rule. 


Docket  No.  R-083q 


Membership  of  State  Banking 
Institutions  i^  the  Federal  Reserve 
System 

AGENCY:  Boai  d  of  Governors  of  the 
Federal  Rese  ve  System. 


UMI 


SUMMARY:  The  Board  is  amending  its 
Regulation  H  to  implement  a  provision 
of  the  Depository  Institutions  Disaster 
Relief  Act  of  1992  that  authorizes  state 
member  banks  to  make  investments 
designed  primarily  to  promote  the 
public  welfare  to  the  extent  permissible 
under  state  law  and  subject  to  regulation 
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by  the  Board.  The  amendment  would 

permit  state  member  banks  to  make 
certain  public  welfare  investments 
without  prior  approval  and  other  public 
welfare  investments  with  specific  Board 
approval.  The  amendment  also 
addresses  the  procedural  aspects  of 
these  investments. 
EFFECTIVE  DATE;  January  9, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Martin,  Senior  Attorney 
(202-452-3198).  Legal  Division;  Sandra 
Brauastein,  Manager  for  Community 
Affairs,  (202-452-3378).  Division  of 
Consumer  and  Community  Afbirs; 
Larry  Cunningham,  Supervisory 
Financial  Analyst,  Division  of  Banking 
Supervision  and  Regulatfon  (202-452- 
2701);  for  users  of  the 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  Dorothea  Thompson  (202- 
452-3544);  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551. 

SUPPLEMENTARY  INFORMATION:  The 
Depository  Institutions  Disaster  Relief 
Act  of  1992 '  amended  the  Federal 
Reserve  Act  ^  to  loosen  the  restriction  on 
the  ability  of  state  member  banks  to 
purchase,  sell,  underwrite,  and  hold 
investment  securities.  TTie  amendment 
allows  state  member  banks  to  make 
investments  that  are  designed  primarily 
to  promote  the  public  welfare.  The 
investment  must  not  violate  state  law  or 
expose  the  bank  to  unlimited  liability. 
The  aggregate  of  the  bank's  public 
welfare  investments  must  not  exceed 
the  sum  of  five  percent  of  the  bank's 
capital  stock  actually  paid  in  and 
unimpaired  and  five  percent  of  its 
unimpaired  surplus  fund.  The  Board 
may  waive  this  limit  by  order,  on  a  ca.«;e- 
by-case  basis,  and  permit  a  bank  to 
make  investments  in  an  amount  not 
exceeding  the  sum  of  ten  percent  of  the 
capital  stock  actually  paid  in  and 
unimpaired  and  ten  percent  of  the 
unimpaired  surplus  fund  of  the  bank. 
Finally,  the  Board  must  limit  a  bank's 
investments  in  any  one  projed. 

In  the  past,  the  Board  has  deah  with 
reque.sts  by  state  member  banks  to  make 
public  welfare  investments  on  a  case-by- 
case  basis.  To  reflect  the  recent  Federal 
Reserve  Act  amendment  and  to  facilitate 
public  welfare  investments  by  state 
member  banks,  the  Board  is  amending 
Regulation  H  (12  CFR  Part  208)  by 
adding  a  new  section  entitled 
Community  Development  and  Public 
Welfare  Investments.  This  amendment 
will  pennit  state  member  banks  to  make 
certain  public  welfare  investments 
without  prior  approval. 


'  Piib.  1..  102-485.  106  Slat.  2771.  2774.  section 
6(b). 

=  Section  9.  paragraph  23  (12  U.S.C.  338a). 


Summary  of  Final  Rnle 

The  final  rule  identifies  classes  of 
public  welfare  investments  that  do  not 
require  prior  approval,  leaving  less 
common  investments  and  investments 
of  more  than  five  percent  of  a  bank's 
capital  stock  and  surplus  subject  to 
case-by-case  review.  Under  the  final 
rule,  a  state  member  bank  may  make  an 
inve-stment,  without  prior  approval,  if 
the  investment  previously  has  been 
determined  to  be  a  pubUc  welfare 
investment  by  the  Board  or  the 
Comptroller  of  the  Currency  or  is  an 
investment  in  a  community 
development  financial  institution  as 
defined  in  the  Community  I>c!velopment 
Banking  and  Financial  Institutions  Act 
of  1994.^  In  addition,  the  rule  allows 
state  member  banks  to  invest  without 
prior  approval  in  an  entity  established 
solely  to  engage  in  one  or  more  of  the 
following  activities:  low-  and  moderate- 
income  housing;  nonresidential  real- 
estate  development  in  a  low-  or 
moderate-income  area  that  is  tainted 
towards  low-  and  moderate-income 
persons;  small  business  development  in 
a  low-  or  moderate-income  area;  job 
training  or  placement  for  low-  and 
moderate-income  persons;  job  creation 
in  a  low-  or  moderate-income  area  for 
low-  and  moderate-income  persons;  and 
technical  assistance  and  credit 
counseling  to  l)enefit  community 
development. 

The  final  rule  uses  the  Department  of 
Housing  and  Urban  Development's 
(HUD's)  Chapter  69  Community 
Development  definition  of  low-  and 
moderate-income  persons  and  the  Small 
Business  Administration's  definition  of 
small  business.  Low-  or  moderate- 
income  area  is  defined  as  an  area  in 
which  the  median  family  income  is  less 
than  eighty  percent  of  the  median 
family  income  of  the  Metropolitan 
Statistical  Area,  or,  for  non-metropolitan 
areas,  the  state. 

Under  the  final  rule,  the  investment 
must  not  violate  state  law  or  expose  the 
bank  to  unlimited  Uability.  The  rule 
limits  aggregate  public  welfare 
investments  without  prior  approval  to 
up  to  five  percent  of  the  capital  stock 
and  surplus  of  the  state  member  bank 
and  limits  any  single  investment 
without  prior  approval  to  not  more  than 
two  percent  of  a  bank's  capital  stock  and 
surplus.  In  addition,  to  make  public 
welfare  investments  without  prior 
approval,  a  state  member  bank  must  be 
at  least  adequately  capitalized  and  rated 
a  composite  (^AMEL  "1"  or  "2"  and  at 
least  "satisfactory"  in  its  last  consumer 
compliance  examination.  In  addition. 


•Title  I  of  Pub.  L  103-325. 108  Stat.  2160. 
section  103(5). 


the  bank  must  not  be  subject  to  any 
written  agreement,  cease  and  desist 
order,  capital  directive,  or  prompt 
corrective  action  directive  issued  by  the 
Board  or  a  Federal  Reserve  Bank  acting 
under  delegated  authority.  A  state 
member  bank  must  receive  Board 
approval  before  making  an  investment 
that  falls  outside  of  the  rule's 
parameters.  In  no  event  may  aggregate 
public  welfare  investments  exceed  ten 
percent  of  the  bank's  capital  stock  and 
surplus. 

Within  30  days  after  making  a  public 
welfare  investment  without  prior 
approval,  a  state  member  bank  must 
advise  its  Reserve  Bank  of  the  amount 
of  the  investment  and  the  identity  of  the 
entity  in  which  the  investment  is  made.  • 
If  a  bank  has  a  preexisting  pubfic 
welfare  investment  on  the  rule's 
effective  date  that  would  not  require 
prior  approval  under  the  rule,  the  bank 
must  notify  its  Reserve  Bank  of  the 
investment  within  sixty  days  after  the 
effective  date  of  the  rule.  For  other 
preexisting  public  welfare  investments, 
the  bank  must  apply  to  the  Board  for 
approval  of  the  investment  within  one 
year  after  the  rule's  effective  date. 

If  a  public  welfare  investment  cea.ses 
to  meet  the  statutory  requirements  or 
any  requirements  established  by  the 
Board  in  granting  approval,  the  bank 
must  divest  itself  of  the  investment  to 
the  extent  that  the  investment  ceases  to 
meet  those  requirements.  This 
divestiture  is  governed  by  the  same 
requirements  as  divestitures  of  interests 
acquired  by  a  lending  subsidiary  of  a 
bank  holding  company  or  a  bank 
holding  company  itself  in  satisfaction  of 
a  debt  previously  contracted.  (See  12 
CFR  §  225.140.)  Divestiture  is  not 
required  if  the  investment  ceases  to 
meet  the  non-statutory  requirements 
concerning  capital,  examination  ratings, 
and  enforcement  actions. 

Summary  of  Comments  and  Section-by- 
Section  Analysis 

The  Board  proposed  amendments  to 
Regulation  H  regarding  public  welfare 
investments  bv  state  member  banks  in 
May  1994  (59  FR  27247,  May  26,  1994). 
The  Board  received  nine  public 
comments  on  the  proposed  rule:  four 
from  trade  associations,  three  from 
community  developme.nf  organizations, 
and  two  from  bank  holding  companies. 
The  public  comments  and  the  Board's 
responses  to  the  comments  are 
discussed  in  the  section-by-sedion 
analysis  below. 

Section  208^l(a)ll) 

Definition  of  low-  and  moderate- 
income  area.  The  Board  proposed  to 
define  "low-  and  moderate-income 
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area"  as  an  area  in  which  the  median 
family  income  is  less  than  eighty 
percent  of  the  median  family  income  of 
the  Metropolitan  Statistical  Area,  or,  for 
non-metropolitan  areas,  the  state.  One 
commenter  stated  that  "low-  and 
moderate-income  area"  should  include 
disadvantaged  areas  designated  by 
statute  as  requiring  special  govenunent 
assistance  that  mi^t  not  qualify  under 
the  proposed  definition. 

Tne  Board  has  addressed  the  concern 
that  the  proposed  rule's  coverage  was 
too  narrow  by  amending  §  2e8.21(b)(l) 
to  broaden  the  universe  of  investments 
that  are  permissible  without  prior 
approval.  (This  amendment  is  discussed 
below.)  The  Board  has  adopted  the 
definition  as  proposed. 

SecUon  208.21(a)(2) 

Definition  of  low-  and  moderate- 
income  person.  The  proposed  rule's 
definition  of  "low-  and  moderate- 
income  person"  incorporated  the 
.  definition  in  Chapter  69  of  the  HUD 
statute  on  community  development. 
One  commenter  supported  use  of  the 
HUD  standard  of  80%  of  median  income 
in  defining  the  upper  limit  for 
qualifying  investments.  The  Board  has 
adopted  the  proposed  definition,  with  a 
minor  citation  correction. 

Section  208.21(a)(3) 

Definition  of  small  business.  The 
Board  proposed  to  incorporate  the 
definition  of  "small  business"  as  it 
applies  to  entities  eligible  for  financial 
or  other  assistance  under  the  Small 
Business  Administration's  Small 
Business  Investment  Company  and 
Development  Company  programs.  The 
Board  received  no  public  comments  on 
this  definition  and  has  adopted  it  as 
proposed. 

Section  208.21(b)(l)(i)-{iii) 

Investments  not  requiring  prior 
approval.  The  proposed  rule  provided 
that  state  member  banks  could  make  an 
investment  without  prior  approval  if  the 
Board  has  determined  the  investment  is 
a  public  welfare  investment  or  if  the 
entity  in  which  the  bank  invests  engages 
solely  in  one  or  more  specified 
community  development  activities. 

One  commenter  stated  that  the 
proposed  standards  were  narrower  than 
the  Federal  Reserve  Act's  requirements 
and  could  exclude  public-purpose 

!>rojects  and  mixed  use  projects  where 
ow-  and  moderate-income  residents  are 
only  some  of  the  project's  beneficiaries, 
particularly  in  rural  areas  where  low- 
and  moderate-income  families  are  not 
concentrated. 

In  the  final  rule,  the  Board  has 
broadened  the  scope  of  investments  that 


are  permissible  m  ithout  prior  approval. 
Specifically,  a  sti  te  member  bank  may 
invest  in  an  entit  r  if  the  Comptroller  of 
the  Currency  (OC  C)  has  determined,  by 
order  or  regulation,  that  investment  in 
that  entity  by  a  national  bank  is  a  public 
welfare  investm«it  under  section  5136 
of  the  Revised  Statutes  (12  U.S.C.  24). 
This  provision  will  provide  greater 
consistency  in  investments  that  are 
permissible  for  stpte  member  banks  and 
national  banks  and  will  eliminate  the 
need  in  many  cases  for  determinations 
by  two  regulatory  agencies.  In  addition, 
under  the  final  ru  le  a  state  member  bank 
may,  without  pn  ir  approval,  invest  in  a 
community  deve  opment  financial 
institution  as  def  ned  in  section  103(5) 
of  the  Communit; '  Development 
Banking  and  Finj  ncial  Institutions  Act 
of  1994.  Congress  has  found  that 
commimity  deve!  opment  financial 
institutions  play  an  important  role  in 
promoting  econonic  reVitalization  and 
development  in  tfoubled  communities 
and  has  establish^  a  special  fund  to 
invest  in  and  assist  these  institutions. 
Therefore,  the  Bo4rd  believes  that 
investment  in  coi  imunity  development 
financial  instituti  ins  by  state  member 
banks  should  be  <  onsidered  public 
welfare  investmei  its. 

Additionally,  u  ider  §208.21(d),  the 
Board  could  maki  i  a  general 
determination  for  investments  in 
entities  engaged  iji  a  particular  activity. 
For  example,  if  tl^  Board  determined 
that  an  investmei^t  in  an  entity  engaged 
in  development  afrtivities  in  a  federally- 
specified  enterpri^  zone  was  a 
permissible  publifc  welfare  investment, 
it  might  also  detehnine  that  an 
investment  in  any  similar  entity 
engaged  in  simila^  activities  would  not 
require  prior  apploval. 

Two  commenters  ai^gued  that  the 
proposed  restrictions  were  too  broad. 
These  commenteife  stated  that  the  prior 
approval  exemption  should  be  provided 
only  for  those  investments  that  address 
md  moderate-income 
lunities  in  ways  not 
trough  the  private 
menters  suggested 
criteria  similar  to 
rules  on  public 
ts.  These  commenters 
^_  it  a  qualifying  public 

welfare  investment  should  be  required 
to  include  nonbai  k  community 
involvement  to  er  sure  that 'low-  and 
moderate-income  community  residents 
will  benefit  fi-om  lie  investment. 

Generally,  the  a  )ility  to  obtain  funds 
in  the  private  mar  cet  is  a  matter  of  price 
rather  than  access  The  rate  at  which 
funding  in  the  pri  /ale  market  would  be 
prohibitive  would  vary  with  each 
project  and  woulc  be  difficult  to  specify 
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the  needs  of  low- 1 
persons  and  comi 
readily  available 
market.  These  coi 
that  the  Board  ad( 
those  in  the  OCC'i 
welfare  investmei 
also  suggested  tha 
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in  a  rule  of  general  application.  In 
addition,  the  Board  believes  that  the 
community  development  projects 
described  by  the  rule  will  usually  have 
some  form  of  community  support.  The 
Board  believes  that  any  benefit  in 
requiring  a  showing  of  non-bank 
community  involvement  in  a  project 
would  be  outweighed  by  the  additional 
regulatory  burden  involved. 

One  commenter  requested  that  the 
Board  clarify  that  investments  may  be 
made  in  either  non-profit  or  for-profit 
community  development  projects 
without  prior  approval.  The  final  rule 
does  not  distinguish  between  non-profit 
and  for-profit  investments.  Either  type 
of  investment  is  permissible  as  long  as 
it  meets  the  rule's  requirements. 

Section  208.21(b)(l)(iv) 

The  proposed  rule  provided  that  a 
state  member  bank  could  invest  without 
prior  approval  in  an  entity  that  engages 
solely  in  one  or  more  specified 
community  development  activities. 

Engaged  solely.  Two  commenters 
stated  that  requiring  an  entity  to  engage 
so7e/y  in  one  of  the  specified  activities 
is  too  restrictive.  The  commenters  noted 
that  many  companies  invest  in 
community  development  but  are  diverse 
and  multi-functional.  One  commenter 
suggested  that  the  Board  substitute 
"primarily"  for  "solely."  The  Board 
believes  that  the  term  "primarily," 
which  could  be  interpreted  to  mean  51 
percent  or  even  lower,  is  not  narrow 
enough  for  purposes  of  investments 
without  prior  approval.  If  a  state 
member  bank  wishes  to  invest  in  an 
entity  that  does  not  engage  solely  in  the 
listed  activities,  it  may  ask  for  a  Board 
determination  that  the  investment  is  a 
public  welfare  investment.  The  Board 
has  retained  the  "solely"  language  in 
the  final  rule. 

Where  the  Board  used  the  term 
"primarily"  in  the  proposed  rule,  it 
intended  to  cover  those  projects  targeted 
towards  low-  and  moderate-income 
persons.  The  Board  has  substituted  the 
phrase  "targeted  towards"  for 
"primarily"  in  the  final  rule 
(§  208.2l(b)(l)(iv)  (B)  and  (D)). 

Indirectly  engaged.  One  commenter   ■ 
asked  that  the  Board  clarify  whether  the 
rule  covers  investment  in  a  firm  that 
engages  in  enumerated  activities 
through  a  wholly-owned  subsidiary. 
The  Board  believes  that  investment  in 
an  entity  that  engaged  solely  in  the 
listed  activities  through  one  or  more 
subsidiaries  would  be  permissible.  The 
Board  has  revised  the  final  rule 
(§208.2l(b)(l){iv))  to  clarify  this  point. 
■  Lending  activity.  The  Board  has 
revised  the  rule  to  allow  investments 
without  prior  approval  in  entities 


engaged  solely  in  public  welfare  lending 
activities. 

Section  208.21(b)(l)(iv)(A) 

Investments  in  low-  and  moderate- 
income  housing.  The  Board  proposed  to 
allow  investment  without  prior 
approval  in  entities  that  are  engaged  in 
certain  activities  related  to  low-  and 
moderate-income  housing.  The  Board 
specifically  requested  comment  on 
whether  low-  and  moderate-income 
housing  should  be  defined  as  housing 
where  a  majority  of  the  units  are 
occupied  by  low-  and  moderate-income 
persons  (as  proposed)  or  whether  the 
definition  should  be  based  on  other 
federal  programs,  such  as  the  low- 
income  housing  credit  in  section  42  of 
the  Internal  Revenue  Code.  The  Board 
received  six  public  comments  on  this 
issue. 

Three  commenters  supported  the  test 
proposed  by  the  Board.  One  of  these 
commenters  stated  that  section  42  of  the 
Intemaf  Revenue  Code  should  apply 
only  if  a  corporation  makes  an 
investment  in  a  housing  project 
specifically  to  benefit  fi-om  a  low- 
income  housing  tax  credit.  Another  of 
these  commenters  suggested  that  the 
rule's  definition  of  low-  and  moderate- 
income  housing  reflect  the  current  HUD 
definition,  which  stratifies  the 
definition  further  to  include  very  low 
income  designations. 

One  commenter  stated  that  requiring 
a  majority  of  residential  units  to  be 
occupied  by  low-  and  moderate-income 
persons  would  tend  to  segregate  the 
poor  fix)m  people  who  could  help  them 
prosper.  This  commenter  suggested  that 
the  test  should  be  satisfied  by  any 
housing  "occupied  by  low-  to  moderate- 
income  persons,"  or  if  necessary, 
including  a  low  occupation  threshold 
amount  such  as  15  percent. 

Two  commenters  suggested  that  a 
qualifying  investment  should  meet  the 
"majority  of  units"  requirement  as  well 
as  a  requirement  that  either  (1)  at  least 
20  percent  of  the  imits  be  occupied  by 
individuals  whose  incomes  do  not 
exceed  50  percent  of  area  median 
income,  or  (2)  at  least  40  percent  of  the 
units  be  occupied  by  individuals  whose 
incomes  do  not  exceed  60  percent  of  the 
area  median  income,  adjusted  for  family 
size.  The  commenters  believed  that  the 
additional  restriction  (which  is  based  on 
the  definition  of  "low-income  housing 
project"  in  the  Internal  Revenue  Code) 
would  insiue  that  qualifying 
investments  would  provide  a  minunum 
level  of  benefit  to  low-income  persons. 

The  Board  believes  that  the  additional 
restrictions  on  the  test  for  low-  or 
moderate-income  housing  would  not 
provide  sufficient  flexibility  in  the  final 
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rule.  However,  the  Board  believes  that 
tax  credits  could  provide  a  powerful 
incentive  for  banks  to  invest  in  low- 
income  housing.  Therefore,  the  Board 
has  adopted  a  revised  version  of  the 
low-  and  moderate-income  housing 
provision  that  would  allow  investment 
in  residential  property  in  which  a 
majority  of  the  units  are  occupied  by 
low-  or  moderate-income  persons  or  that 
meets  the  definition  of  a  qualified  low- 
income  building  under  section  42  of  the 
Internal  Revenue  Code. 

Section  208.21(b)(l)(iv)(B) 

Investments  in  nonresidential  real 
property.  The  Board  proposed  to  allow 
investment  without  prior  approval  in 
entities  that  are  engaged  in  certain 
activities  related  to  nonresidential  real 
property  or  other  assets  located  in  a 
low-  or  moderate-income  area  and  to  be 
used  primarily  by  low-  and  moderate- 
income  persons.  Two  commenters 
strongly  supported  the  inclusion  of  this 
category.  Other  than  the  revision  to  the 
term  "primarily,"  the  Board  has  adopted 
this  provision  as  proposed. 

Section  208.21(b)(l)(iv)(C) 

Small  businesses  in  low-  or  moderate- 
income  area.  The  Board  proposed  to 
allow  investment  without  prior 
approval  in  entities  that  invest  in  small 
businesses  located  in  a  low-  or 
moderate-income  area  to  stimulate 
economic  development.  Two 
commenters  suggested  that  the  Board 
add  emphasis  on  minority  small 
businesses,  which  are  an  especially 
underserved  segment  of  the  small 
business  community.  The  Board 
believes  it  would  be  difficult  to 
determine  what  criteria  to  use  to 
identify  disadvantaged  small  businesses 
and  has  not  adopted  this  suggestion. 

One  commenter  stated  that  the  Board 
should  permit  investments  in  all  small 
businesses,  as  such  investments  would 
stimulate  economic  development 
regardless  of  whether  the  businesses  are 
located  in  low-  or  moderate-income 
areas.  The  expansion  of  the  types  of 
investment  permissible  without  prior 
approval  (§  208.21(b)(1)  (ii)  and  (iii)) 
should  help  address  the  concerns  raised 
by  this  commenter.  The  Board  has 
adopted  the  pQivisipn  as  proposed. 

Sertjon  208.21(b)(l)(iv)  (D)  and  (E) 

fob  training  and  employment 
opportunities.  The  Board  proposed  to 
allow  investment  without  prior 
approval  in  an  enUty  that  (i)  invests  in, 
develops,  or  otherwise  assists  job 
training  or  placement  facilities  or 
programs  that  will  be  used  primarily  by 
low-  and  moderate-income  persons  or 
(ii)  invests  in  an  entity  located  in  e  low- 


or  moderate-income  area  if  that  entity 
creates  long-term  employment 
opportunities,  a  majority  of  which  will 
be  held  by  low-  and  moderate-income 
persons.  The  Board  received  no  public 
comments  on  these  provisions.  Other 
than  the  revision  to  the  term 
"primarily."  the  Board  has  adopted 
these  provisions  as  proposed. 

SecUon  208.21(b)(l)(iv)(F) 

Investments  in  credit  counseling.  The 
Board  proposed  to  allow  invesUnent 
without  prior  approval  in  entities  that 
provide  technical  assistance,  credit 
counseling,  research,  and  program 
development  to  low-  and  moderate- 
income  persons,  small  businesses,  or 
nonprofit  corporations  to  help  achieve 
community  development.  Two 
commenters  strongly  supported  the 
inclusion  of  this  category.  The  Board 
has  adopted  this  provision  as  proposed. 
Section  206.21(b)(2) 

Permitted  by  state  law.  The  Board 
proposed  to  allow  investments  without 
prior  approval  only  if  the  investment  is 
permitted  by  state  law.  The  Board 
received  no  public  comments  on  this 
provision  and  has  adopted  it  as 
proposed. 

Section  20S.21(b)(3) 

Limited  liability.  The  Board  proposed 
to  allow  investments  without  prior 
approval  only  if  the  investment  will  not 
expose  the  bank  to  liability  beyond  the 
amount  of  the  investment.  The  Board 
received  no  public  comments  on  this 
provision  and  has  adopted  it  as 
proposed.  This  provision  would 
preclude  a  state  member  bank  fi-om 
acting  as  a  general  partner.  A  general 
partner  is  normally  liable  for  all  of  the 
debts  of  the  partnership,  which  could  be 
greater  than  the  partner's  investment. 

SecUon  20821(b)  (4)  and  (5) 

Percentage  of  capital  limitation.  The 
Board  proposed  to  allow  investments 
without  prior  approval  only  if  Ae 
investment  does  not  exceed  the  sum  of 
two  percent  of  the  bank's  capital  stock 
and  surplus  and  if^e  aggregate  all  such 
investments  of  the  bank  does  not  exceed 
the  sum  of  five  percent  of  its  capital 
stock  and  surplus.  The  Board  received 
no  comments  on  this  provision  and  has 
adopted  it  as  proposed. 

Definition  of  capital.  The  Board 
proposed  to  define  capital  stock  and 
surplus  as  it  is  defined  in  a  Board 
interpretation  on  state  member  bank 
undivided  profits  (12  CFR  §  250.162). 
One  commenter  suggested  that  the 
Board  define  capital  and  surplus  as  total 
Tier  1  and  Tier  2  capital,  plus  that 
balance  off  bank's  allowance  for  loans 
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and  lease  losses  not  included  in  Tier  1 
and  Tier  2  capitaL  The  commenter 
stated  that  this  information  can  be  easily 
gleaned  from  call  report,  would  ease 
compliance,  and  would  be  consistent 
with  the  CXX's  proposed  definition  of 
capital  and  surplus  for  purposes  of 
lending  limits.  The  Board  believes  that 
the  capital  definition  suggested  by  the 
commenter  is  broader  than  anticipated 
by  the  "capital  and  surplus"  language  of 
the  statute.  For  many  years,  rules 
establishing  limitations  on  the  activities 
of  state  member  banks  in  terms  of  a 
bank's  capital  structure  have  used  a 
well-established  deRnition  of  capital 
stock  and  surplus  that  includes 
undivided  profits  plus  allowance  for 
loan  and  lease  losses.  As  these  items  are 
readily  ascertained  from  the  Schedule 
RC  Balance  Sheet  report  (total  equity 
capital  (line  28);  allowance  for  loan  and 
lease  losses  (line  4b),  the  Board  has 
adopted  the  definition  of  capital  and 
surplus  as  proposed. 

Section  208.21(b)  (6H8) 

Bequirements  regarding  bank 
condition.  The  Board  proposed  to  allow 
investments  without  prior  approval  only 
if  the  bank  is  well  capitalized  or 
adequately  capitalized,  received  a 
composite  CAMEL  rating  of  "1"  or  "2" 
as  of  its  most  recent  examination,  and 
is  not  subject  to  any  written  agreement, 
cease  and  desist  order,  capital  directive, 
or  prompt  corrective  action  directive 
issued  by  the  Board  or  a  Federal  Reserve 
Bank. 

One  commenter  stated  that  CAMEL  3- 
rated  institutions  do  not  pose  the  same 
risks  to  safety  and  soundness  as  4-  and 
5-rated  institutions.  The  commenter 
suggested  that  an  improving  3-rated 
institution  with  adequate  capital  should 
be  able  to  request  a  waiver  from  the 
Board  to  forego  the  application  process 
for  future  public  welfare  projects 
(consistent  with  the  OCC's  public 
welfare  investment  rule).  The  Board 
believes,  however,  that  it  would  need  to 
review  a  3-rated  bank's  status  upon  each 
public  welfare  investment  request  to 
determine  whether  the  bank  was 
improving  and  that  a  blanket 
application  waiver  for  improving  3- 
rated  banks  would  not  be  appropriate. 

The  Board  has  made  two  revisions  to 
the  proposed  provision.  First,  the  Board 
has  expanded  this  provision  to  preclude 
investment  without  prior  approval  by 
banks  operating  under  a  memorandiun 
of  understanding.  Second,  the  final  rule 
will  require  a  bank  to  have  overall 
ratings  of  at  least  "satisfactory"  from  its 
most  recent  consumer  compliance 
examination  in  order  to  make  a  public 
welfare  investment  without  prior 
approval. 


Section  208.2Uc} 

Notice  to  Reset  re  Bank.  The  Board 
proposed  to  requi  re  a  bank  that  made  an 
investment  witho  at  prior  approval  to 
notify  its  Federal  Reserve  Bank  within 
30  days  of  making  the  investment.  The 
proposed  notice  ^ould  include  the 
amount  of  the  inwstment  and  the 
identity  of  the  enKty  in  which  the 
investment  is  maie.  The  Board  received 
.  no  public  comments  on  this  provision 
and  has  adopted  ■  as  proposed. 

Section  208.21(dM 

The  Board  prof  Dsed  that  a  state 
member  bank  woi  ild  be  able  to  make 
jjublic  welfare  investments  other  than 
those  specified  in  the  regulation  with 
prior  Board  approlval. 

Scope  of  publia  welfare  investments. 
One  commenter  stggested  that  the 
Board  provide  fur  :her  guidance  as  to  the 
boundaries  of  pufc  lie  welfare 
investments  that  i  re  not  directly  related 
to  low-  and  mode  ate-income 
communities  or  k  milies.  The  Board's 
expansion  of  inve  mnents  permissible 
without  prior  app  -oval  should  address 
this  commenter's  concerns. 

Application  procedures.  Three 
commenters  suggested  that  the  rule 
should  address  aoplication  procedures 
and  time  limits  f^  public  welfare 
investments.  The  $oard  has  added 
provisions  to  §  2oi.21(d)  to  describe  the 
minimum  information  that  a  public 
welfare  investmedt  request  should 
contain  in  order  ti  enable  the  Board  to 
the  investment 
leral  Reserve  Act's 
final  rule  also 
>oard  will  normally 
bin  60  days,  unless 
the  Board  notifies|the  bank  that  a  longer 
period  is  necessaii.  Accordingly,  a  bank 
should  request  Board  approval  of  a 
public  welfare  iniiestment  at  least  60 
days  prior  to  the  c^ay  the  bank  wishes 
to  make  the  invesi  ment. 

Section  208.21(e) 

Divestiture.  The  Board  proposed  that 
a  bank  must  dives  itself  of  an 
investment  made  n  accordance  with  the 
regulation  to  the  e  ttent  that  the 
investment  exceeas  the  scqpe  of,  or 
ceases  to  meet,  the  requirements  of  the 
regulation.  The  Biiard  proposed  that  the 
divestiture  be  made  in  the  manner 
specified  in  Regulation  Y  for  interests 
acquired  by  a  lending  subsidiary  of  a 
bank  holding  combany  or  the  bank 
holding  company  Itself  in  satisfaction  of 
a  debt  previously  Contracted.  The  Board 
received  no  public  comments  on  this 
provision  and  has  adopted  it  as 
proposed. 
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Section  208.21(f) 

Preexisting  investments.  Under  the 
Board  proposal,  if  a  state  member  bank 
has  an  ongoing  public  welfare 
investment  that  would  not  require  prior 
approval  under  the  regulation  and  was 
made  prior  to  the  rule's  effective  date, 
the  bank  must  notify  its  Federal  Reserve 
Bank  of  the  investment  within  60  days 
after  the  effective  date.  For  other     " 
ongoing  investments  made  prior  to  the 
rule's  effective  date,  the  bank  must 
request  Board  approval  within  one  year 
of  the  effective  date.  The  Board  received 
no  public  comments  on  these  provisions 
and  has  adopted  them  as  proposed. 

Other  Comments 

Community  Reinvestment  Act 

Three  commenters  requested  that  the 
Board  address  the  relationship  between 
the  proposed  rule  and  banks'  obligations 
under  the  Commimity  Reinvestment  Act 
(CRA).  One  commenter  was  concerned 
that  the  new  investment  levels  would  be 
interpreted  as  mandatory  for  state 
member  banks  by  some  community 
groups  and  requested  that  the  Board 
clarify  the  role  such  investments  should 
play  in  bank's  overall  CRA  program. 
Another  commenter  believed  that  public 
welfare  investments  should  be 
considered  in  assessment  of  a  bank's 
CRA  compliance  in  order  to  encourage 
bank  participation  in  lending  consortia 
outside  the  bank's  delineated  service 
area.  A  third  commenter  stated  that  the 
types  of  investments  envisioned  in  this 
rule  should  not  supplant  the  bank's 
responsibilities  under  the  CRA. 

'The  Board  has  determined  not  to  refer 
to  the  CRA  in  this  regulation.  The 
requirements  of  the  CRA  will  continue 
to  apply  to  state  member  banks.  Public 
welfare  investments  that  are  authorized 
under  this  regulation  may  or  may  not 
qualify  for  CRA  "credit,"  depending  on 
the  natiure  of  the  investment  and  the 
requirements  of  the  CRA. 

Regulation  Y 

Two  commenters  urged  the  Board  to 
adopt  a  corresponding  interpretation  to 
Regulation  Y  (12  CFR  Part  225)  so  that 
the  treatment  of  bank  holding 
companies  and  state  member  banks  will 
be  consistent.  The  Board  has  adopted  an 
interpretation  to  Regulation  Y, 
published  elsewhere  in  today's  Federal 
Register. 

Capital  Treatment 

One  commenter  requested  that  the 
Board  address  the  capital  effects  of  this 
proposal.  The  Board  believes  that  public 
welfare  investments  should  not  receive 
special  accounting,  capital,  or 
examination  treatment. 


Regulatory  FlexibUity  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Board  certifies  that  the 
amendments  to  Regulation  H  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities, 
and  that  any  impact  on  those  entities 
should  be  positive.  The  amendments 
will  reduce  the  regulatory  burden  for 
many  state  member  banks  by  permitting 
them  to  make  certain  investments  that 
had  previously  required  Board  approval, 
and  will  have  no  effect  in  other  cases. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507).  the  information 
collection  has  been  reviewed  by  the 
Board  under  the  authority  delegated  to 
the  Board  by  the  Office  of  Management 
and  Budget  (5  CFR  Part  1320,  Appendix 
A)  after  consideration  of  the  comments 
received  during  the  public  comment 
period. 

The  collections  of  information  in  this 
regulation  are  in  12  CFR  208.21.  This 
information  is  required  to  allow 
oversight  of  state  member  banks  while 
permitting  them  to  make  certain  public 
welfare  invesLiients.  This  information 
will  be  used  to  track  public  welfare 
investments  and  approve  or  deny 
certain  new  investments. 

The  estimated  annual  burden  per 
respondent  varies  from  2  to  10  hours, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  2.3  hours. 
There  will  be  an  estimated  thirty-five 
respondents  filing  investment 
notifications,  averaging  2  hours,  an 
estimated  fifteen  respondents  filing 
applications,  averaging  2.5  hours,  and 
an  estimated  two  respondents  filing 
divestiture  notifications,  averaging  5 
hours. 

List  of  Subjects  in  12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
Banking,  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements. 
Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending  12 
CFR  Part  208  as  set  forth  below: 

PART  208-MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  Part  208 
continues  to  read  as  follows: 

AutiiorHy:  12  U.S.C  36.  248(a).  248(c), 
321-3388,  371d,  461,  481-486, 601, 611, 
1814. 1823(1),  1828(o),  1831o,  1831p-l.  3105. 


3310.  3331-3351,  and  3906-3909;  15  U.S  C 
78b,  781(b),  781(g).  781(1),  78o-4(c)(5),  78q, 
78q-l ,  and  78w;  31  U.S.C  5318. 

2.  A  new  §  208.21  is  added  to  Su&part 
A  to  read  as  follows: 

§208^    Communtty  development  and 
puMte  walfara  InvMtmants. 

(a)  Definitions— (1)  Low-  or  moderate- 
income  area  means: 

(i)  One  or  more  census  tracts  in  a 
Metropolitan  Statistical  Area  where  the 
median  family  income  adjusted  for 
family  size  in  each  census  tract  is  less 
than  eighty  percent  of  the  median 
family  income  adjusted  for  family  size 
of  the  Metropolitan  Statistical  Area;  or 

(ii)  If  not  in  a  Metropolitan  Statistical 
Area,  one  or  more  census  tracts  or 
block-numbered  areas  where  the  median 
family  income  adjusted  for  family  size 
in  each  census  tract  or  block-numbered 
area  is  less  than  eighty  percent  of  the 
median  family  income  adjusted  for 
family  size  of  the  State. 

(2)  Low-  and  moderate-income 
persons  has  the  same  meaning  as  low- 
and  moderate-income  persons  as 
defined  in  42  U.S.C.  5302(a)(20)(A). 

(3)  Small  business  means  a  business 
that  meets  the  size  eligibilitv  standards 
of  13  CFR  121.802(a)(2). 

(b)  Investments  that  do  not  require 
prior  Board  approval.  Notwithstanding 
the  provisions  of  section  5136  of  the 
Revised  Statutes  (12  U.S.C.  24 
(Seventh))  made  applicable  to  State 
member  banks  by  paragraph  20  of 
section  9  of  the  Federal  Reserve  Act  (12 
U.S.C.  335),  a  State  member  bank  may 
make  an  investment,  without  prior 
Board  approval,  if  the  following 
conditions  are  met: 

(1)  The  investment  is  in  a  corporation, 
limited  partnership,  or  other  entity: 

(i)  Where  the  Board  has  determined 
that  an  investment  in  that  entity  or  class 
of  entities  is  a  public  welfare  investment 
under  paragraph  23  of  section  9  of  the 
Federal  Reserve  Act  (12  U.S.C.  33Ba),  or 
a  community  development  investment 
under  Regulation  Y  (12  CFR 
225.25(b)(6)); 

(ii)  Where  the  Comptroller  of  the 
Currency  has  determined,* by  order  or 
regulation,  that  an  investment  in  that 
entity  by  a  national  bank  is  a  public 
welfare  investment  under  section  5136 
of  the  Revised  Statutes  (12  U.S.C.  24 
(Eleventh)); 

(iii)  Where  that  entity  is  a  community 
development  financial  institution  as 
defined  in  section  103(5)  of  the 
Community  Development  Banking  and 
Financial  Institutions  Act  of  1994  (12 
U.S.C.  4702(5));  or 

(iv)  Where  that  entity,  directly  or 
indirectly,  engages  solely  in  or  makes 
loans  solely  for  the  purposes  of  one  or 


more  of  the  following  community 
development  activities: 

(A)  Investing  in,  developing, 
rehabilitating,  managing,  selling,  or 
renting  residential  propoty  if  a  majority 
of  the  units  will  be  occupied  by  low- 
and  moderate-income  persons  or  if  the 
property  is  a  "qualified  low-income 
building"  as  defined  in  section  42(c)(2) 
of  the  Internal  Revenue  Code  (26  U.S  C 
42(c)(2)): 

(B)  Investing  in,  developing, 
rehabilitating,  managing,  selling,  or 
renting  nonresidential  real  property  or 
other  assets  located  in  a  low-  or 
moderate-income  area  and  targeted 
towards  low-  and  moderate-income 
persons; 

(C)  Investing  in  one  or  more  small 
businesses  located  in  a  low-  or 
moderate-income  area  to  stimulate 
economic  development; 

(D)  Investing  in,  developing,  or 
otherwise  assisting  job  training  or 
placement  facilities  or  programs  that 
will  be  targeted  towards  low-  and 
moderate-income  persons; 

(E)  Investing  in  an  entity  located  in  a 
low-  or  moderate-income  area  if  that 
entity  creates  long-term  employment 
opportunities,  a  majority  of  which 
(based  on  full  time  equivalent  positions) 
will  be  held  by  low-  and  moderate- 
income  jjersons;  and 

(F)  Providing  technical  assistance, 
credit  counseling,  research,  and 
program  development  assistance  to  low- 
and  moderate-income  persons,  small 
businesses,  or  nonprofit  corporations  to 
help  achieve  community  development; 

(2)  The  investmentis  permitted  by 
State  law; 

(3)  The  investment  will  not  expose 
the  State  member  bank  to,  liability 
beyond  the  amount  of  the  investment; 

(4)  The  investment  does  not  exceed 
the  sum  of  two  percent  of  the  State 
member  bank's  capital  stock  and 
surplus  as  defined  under  12  CFR 
250.162; 

(5)  The  aggregate  of  all  such 
investments  of  the  State  member  bank 
does  not  exceed  the  sum  of  five  percent 
of  its  capital  stock  and  surplus  as 
defined  under  12  CFR  250.162; 

(6)  The  State  member  bank  is  well 
capitalized  or  adequately  capitalized 
under  §§  208.33(b)  (1)  and  (2); 

(7)  The  State  member  bank  received  a 
composite  CAMEL  rating  of  "1  "  or  "•2' 
under  the  Uniform  Financial 
Institutions  Rating  System  as  of  its  most 
recent  examination  and  an  overall  rating 
of  at  least  "satisfactory"  as  of  its  most 
recent  consumer  compliance 
examination;  and 

(8)  The  State  member  bank  is  not 
subject  to  any  written  agreement,  cease 
and  desist  order,  capital  directive. 
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prompt  coiTBCtive  action  directive,  or 
memoiandum  of  imderstandiiig  issoMl 
by  the  Board  or  a  Federal  Reserve  Bank. 

(c)  Notice.  Not  more  than  30  days  after 
making  an  investment  under  paragraph 
(b)  of  this  section,  the  State  member 
bank  shall  advise  its  Federal  Reserve 
Bank  of  the  investment,  including  the 
amount  of  the  investment  and  the 
identity  of  the  entity  in  which  the 
investment  is  made. 

(d)  Investments  requiring  Board 
approval.  (1)  With  prior  Board  approval, 
a  State  member  baidc  may  make  public 
welfare  investments  under  paragraph  23 
of  section  9  of  the  Federal  Reserve  Act 
(12  U.S.C.  338a).  other  than  those 
specified  in  paragraph  (b)  of  this 
section. 

(2)  Requests  for  approval  under  this 
paragraph  should  include,  at  a 
minimum,  the  amount  of  the  proposed 
investment,  a  description  of  the  entity 
in  which  the  investment  is  to  be  made, 
an  explanation  of  why  the  investment  is 
a  public  welfare  investment  under 
paragraph  23  of  section  9  of  the  Federal 
Reserve  Act  (12  U.S.C.  338a).  a 
description  of  the  State  member  bank's 
potential  liability  under  the  proposed 
investment,  the  amount  of  the  Stale 
member  bank's  aggregate  outstanding 
public  welfare  investments  under 
paragraph  23  of  section  9  of  the  Federal 
Reserve  Act.  and  the  amount  of  the  State 
member  bank's  capital  stock  and 
surplus  as  defined  in  12  CFR  250.162. 

(3)  The  Board  will  act  on  a  request 
under  this  paragraph  within  60  calendar 
days  after  receipt  of  a  request  that  meets 
the  requirements  of  paragraph  (d)(2)  of 
this  section,  unless  the  Board  notifies 
the  requesting  State  member  bank  that 

a  longer  time  period  will  be  required. 

(e)  Divestiture  of  investments.  A  State 
member  bank  shall  divest  itself  of  an 
investment  made  under  paragraph  (b), 
(d)  or  (0  of  this  section  to  the  extent  that 
the  investment  exceeds  the  scope  of,  or 
ceases  to  meet,  the  requirements  of 
paragraphs  (b)(1)  through  (b)(5),  or 
paragraph  (d)  of  this  section.  The 
divestiture  shall  be  made  in  the  manner 
specified  in  12  CFR  225.140.  Regulation 
Y.  for  interests  acquired  by  a  lending 

,  subsidiary  of  a  bank  holding  company 
or  the  bank  holding  company  itself  in 
satisfaction  of  a  debt  previously 
contracted. 

(0  Preexisting  investments.  (1)  For 
ongoing  investments  made  prior  to 
lanuary  9. 1995  that  are  covered  by 
paragraph  (b)  of  this  section,  a  State 
member  bank'shall  notify  its  Federal 
Reserve  Bank  of  the  investment  not 
more  than  sixty  days  after  January  9, 
1995. 

(2)  For  other  ongoing  investments 
made  prior  to  January  9. 1995.  a  State 


ritey. 


December  9,  1994  /  Rules  md  Regulations 


member  bank  shi  ill  request  Board 
approval  not  mo  e  than  one  yeur  after 
January  9. 1995. 

By  order  of  the  E  oard  of  Governors  of  the 
Federal  Reserve  S)^eni.  Oeoeniber  2. 1994. 
William  W.  Wiles. 
Secretary  of  the  Bokrd. 
[FR  Doc  94-3016aJFiled  12-B-e4: 8:45  am) 
BnuNQ  COM  stia-oi-p 

12  CFR  Part  2251 
[ReguMoa  Y;  OoikM  R-OMtq 

Bank  Holding  Cdmpanies  and  Changes 
in  Bank  Control : 

AOENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACDON:  Final  rulf ;  interpretation. 


EFFECTIVE  DATE:  Jf 
FOR  FURTHER  INF 
Scott  G.  Alvarez,! 
Counsel  (202/452 


SUMMART:  The  B^ard  has  revised  its 
interpretation  reoarding  the  scope  of 
community  development  activities 
permissible  for  b^nk  holding  companies 
to  incorporate  several  decisions  by  the 
Board  and  to  reflect  statutory  changes 
that  have  broadeaed  the  authority  of 
national  and  stat^  member  banks  to 
make  certain  conlmunity  welfare 
investments.        I 

luary  9. 1995. 

iTION  CONTACT: 
ssociate  General 
3583).  or  Deborah  M. 
Awai,  Senior  Attamey  (202/452-3594), 
Legal  Division;  oj  Don  E.  Kline. 
Associate  Director  (202/452-3421).  Or 
Larry  R.  Cunningiiam.  Supervisory 
Financial  Analy9  (202/452-2701), 
Division  of  Bankikig  Supervision  and 
Regulation  of  the  Board  of  Governors  of 
the  Federal  Reserve  System.  For  the 
hearing  impaired  jon/y. 
Telecommunications  Device  for  the  Deaf 
(TDD),  Dorothea  "rhompson  (202/452- 
3544).  ! 

SUPPl^MENTARY  mIformation:  The  Board 
has  previously  daermined  that  the 
making  of  equity  fend  debt  investments 
in  corporations  of  projects  is  designed 
"primarily  to  promote  community 
welfare"  as  an  act vity  that  "is  closely 
related  to  banking"  under  section  4(c)(8) 
of  the  Bank  Holdiig  Company  Act  (12 
U.S.C.  1843(c)(8))[(BHC  Act).  12  CFR 
225.2S(b)(6).  The  Board  has  also 
previously  adopted  an  interpretation 
that  provides  guidance  regarding  the 
types  of  investmehts  that  are  considered 
to  be  permissible  lor  bank  holding 
companies  underkhis  authority. 
Section  6(b)  of  lie  Depository 
Institutions  Disaster  Relief  Act  of  1992 
(12  U.S.C.  338a),  inacted  on  October  23. 
1992,  amended  se  ction  9  of  the  Federal 
Reserve  Act  to  pei  mit  state  member 
banks  to  invest  in  the  stock  of 
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cmnmunity  dev^opment  corporations 
that  are  designed  primarily  to  promote 
the  public  welfare  of  low-  and 
moderate-income  oommunities  and 
persons  in  the  areas  of  housing,  services 
and  employment  On  November  30, 
1994.  the  Board  adopted  a  final  rule 
amending  Regulatimi  H,  12  CFR  208. 
that  pennits  state  member  banks  to 
make  certain  investments  without 
specific  Board  approval. 

The  Board  beueves  that  these 
revisions  are  consistent  with  the  Board's 
interpretation  of,  and  decisions 
regarding,  the  scope  of  community 
welfare  activities  permissible  for  bank 
holding  companies.  Accordingly,  the 
Board  has  revised  its  interpretation  of 
Regulation  Y,  12  CFR  225.127,  to  reflect 
that  bank  holding  companies  that  have 
received  approval  under  section  4(c)(8) 
of  the  BHC  Act  and  §  225.25(b)(6)  of  the 
Board's  Regulation  Y  to  engage  in 
activities  that  promote  commimity 
welfare  may  make  similar  investments 
permissible  for  state  member  banks. 
These  community  development 
corporation  and  project  investments  by 
bank  holding  companies  would 
primarily  bcmefit  low-  and  moderate- 
income  persons  or  small  businesses,  and 
address  demonstrated  community  needs 
by  providing  housing,  services,  and  jobs 
to  low-  and  moderate-income 
communities.  In  pariicular,  the  revised 
inteipretation  provides  that  a  bank 
holding  company  may,  directly  or 
through  a  subsidiary: 

•  Invest  in  and  provide  financing  to  a 
corporation  or  project  or  class  of  corporations 
or  projects  that  the  Board  previously  has 
determined  is  a  public  welfare  project 
pursuant  to  paragraph  23  of  section  9  of  the 
Federal  Reserve  Act  (12  U.S.C  338a); 

•  Invest  in  and  provide  financing  to  a 
corporation  or  project  that  the  Office  of  the 
Comptroller  of  the  Currency  previously  has 
determined,  by  order  or  regulation,  is  a 
public  welfare  investment  pursuant  to 
section  51 36  of  the  Revised  Statutes  (12 
U.S.C.  24  (Eleventh)); 

•  Invest  in  and  provide  financing  to  a 
community  development  financial  institution 
pursuant  to  section  103(5)  of  the  Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994  (12  U.S.C.  4702(5)); 

•  Invest  in,  provide  financing  to,  develop, 
rehabilitate,  manage,  sell,  and  rent  residential 
property  if  a  majority  of  the  units  will  be 
occupied  by  low-  and  moderate-income 
persons,  or  if  the  property  is  a  "qualified 
low-income  building"  as  defined  in  section 
42(c)(2)  of  the  Internal  Revenue  Code  (26 
U.S.C  42(c)(2)); 

•  Invest  in,  provide  financing  to.  develop, 
rehabilitate,  manage,  sell,  and  rent 
nomesidential  real  property  or  other  assets 
located  in  a  low-  or  moderate-income  area 
and  to  be  used  primarily  for  low-  and 
moderate-income  persons; 

•  Invest  in  and  provide  financing  to  one  or 
more  small  businesses  located  in  a  low-  or 
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moderate-incame  am  to  stimulate  eoonomic 

development; 

•  Invest  in,  provide  financing  to.  develop, 
and  otherwise  assist  job  traiaing  and 
placement  facilities  or  pingraras  designed 
primarily  for  low-  and  moderate-  inowie 
persons; 

•  Invest  in  and  provide  financing  to  an 
entity  located  in  a  low-  or  moderate-income 
area  if  that  entity  creates  long-terra 
employment  opportunities,  a  majority  of 
which  (based  on  full  time  equivalent 
positions)  will  be  held  hry  kiw-  and  modenAe- 
income  ptersons:  and 

•  Provide  technical  assistance,  credit 
counseling,  research,  and  program 
development  assistance  to  low-  and 
moderate-income  persons,  small  businesses, 
or  nonprofit  corporations  to  help  achieve 
community  development. 

Commimity  development  corporation 
and  project  investment  proposals  by  a 
bank  holding  company  that  comply 
with  these  requirements  and  do  not 
exceed  five  percent  of  the  total 
consolidated  capital  stock  and  surplus 
of  the  bank  holding  company  when 
aggregated  with  similar  types  of 
investments  made  by  depository 
institutions  controlled  by  the  bank 
holding  company,  may  be  made  without 
additional  Board  or  Reserve  Bank 
approval.  For  purposes  of  this 
interpretation,  the  term  total 
consolidated  capital  stock  and  surplus 
of  the  bank  holding  company  means 
total  equity  capital  and  the  allowance 
for  loan  and  lease  losses.  For  bank 
holding  companies  that  file  the  FR  Y- 
9C  (Consolidated  Financial  Statements 
for  Bank  Holding  Companies),  these 
items  are  readily  ascertained  from 
Schedule  HC— Consolidated  Balance 
Sheet  (total  equity  capital  (line  27h)  and 
allowance  for  loan  and  lease  losses  (line 
4b)).  For  bank  holding  companies  filing 
the  FR  Y-SP  (Parent  Company  Only 
Financial  Statements  for  Small  Bank 
Holding  Companies),  an  approximation 
of  these  items  is  ascertained  from  the 
Balance  Sheet  (total  equity  capital  (line 
16e)  and  allowance  for  loan  and  lease 
losses  (line  3b))  and  from  the  Report  of 
Condition  for  hisured  Banks  (Schedule 
RC— Balance  Sheet  (line  4b)). 

The  revised  interpretation  does  not 
define  the  full  scope  of  community 
welfare  projects  that  may  be  permissible 
for  bank  holding  companies,  and  is 
intended  only  to  provide  guidance 
regarding  the  types  of  projects  that,  in 
the  Board's  experience,  have  been 
proposed  by  bank  holding  companies. 
Accordingly,  a  bank  holding  company 
that  proposes  to  invest  in  a  commimity 
development  corporation  or  project  that 
is  not  discussed  in  the  interpretation 
may,  nonetheless,  seek  Board  approval 
to  invest  in  or  conduct  such  project 
pursuant  to  §  225.25(bK6)  of  die  Boaid's 


Regulation  Y.  Such  a  proposal  must 
include  a  detailed  description  and  an 
explanation  of  how  the  project  would 
serve  the  community  welfare. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  the  Board  does  not  believe  that 
these  changes  will  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
The  revised  interpretation  will  reduce 
regulatory  burdens  imposed  by  the 
Board's  procedures  on  small  bank 
holding  companies,  and  have  no 
particular  adverse  effect  on  other 
entities. 

Paperwork  Reduction  Act  Analysis 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3507),  the  revised  interpretation  has 
been  reviewed  by  the  Board  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  The 
Board  believes  there  is  no  impact  oi»  the 
paperwork  burden  for  bank  holding 
companies. 

List  of  Subjects  in  12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
Part  225  as  set  forth  below: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  Part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C  l«17(i)(13).  1818. 
1831i,  1813P-1,  1843(cM8).  1844(6).  1972(1). 
3106.  3108.  3310,  3331-3351.  3907.  and 
3909. 

2.  Section  225.127  is  amended  as 
follows: 

a.  In  the  first  sentence  of  paragraph 
(a),  the  reference  "§  225.4(b)"  is  revised 
to  read  "§  225.23"; 

b.  In  the  fifth  sentence  of  paragraph 
(a),  the  word  "permissable"  is  revised  to 
read  "permissible"; 

c.  In  the  last  sentence  of  paragraph 
(d).  the  reference  to"§  225.4(b)(1)'  is 
revised  to  read  "§  225.23"; 

d.  In  paragraphs  (a),  (b),  (c),  and  (d). 
all  references  "§  225.4(a)(7)'  are  revised 
to  read  ~§  225.25(bM6) ";  and 

(e)  New  paragraphs  (f),  (g),  and  (h)  are 
added. 

The  additions  read  as  follower. 


§^5.127    InvMtnMiit  in  corporations  or 
pwtacta  dertgwed  prImaiWy  to  promote 
community  WMltare. 
*        *        *        »        • 

(0  Section  6  of  the  Depository 
Institutions  Disaster  Relief  Act  of  1992 
permits  state  member  banks  (12  L'.S.C 
338a)  and  national  banks  (12  U.S.C.  24 
(Eleventh))  to  invest  in  the  stock  of 
community  development  corporations 
that  are  designed  primarily  to  promote 
the  public  welfare  of  low-'and 
moderate-income  communities  and 
persons  in  the  areas  of  housing,  services 
and  employment.  The  Board  and  the 
Office  of  the  (Comptroller  of  the 
Currency  have  adopted  rules  that  permit 
state  member  banks  and  national  banks 
to  make  certain  investments  without 
prior  approval.  The  Board  believes  that 
these  rules  are  consistent  with  the 
Board's  interpretation  of,  and  decisions 
regarding,  the  scope  of  community 
welfare  activities  peimissible  for  bank 
holding  companies.  Accordingly, 
approval  received  by  a  bank  holding 
company  to  conduct  activities  designed 
to  promote  the  community  welfare 
under  section  4(c)(8)  of  the  Bank 
Holding  (Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.25(b)(6)  of  the 
Board 's  R^ulation  Y  (1 2  CFR 
225.25(b)(6))  includes  approval  to 
engage,  either  directly  or  through  a 
subsidiary,  in  the  following  activities, 
up  to  five  percent  of  the  bank  holding 
company's  total  consolidated  capital 
stock  and  surplus,  without  additional 
Board  or  Reserve  Bank  approval: 

(1)  Invest  in  and  provide  financing  (o 
a  corporation  or  project  or  class  of 
corporations  or  projects  that  the  Board 
previously  has  determined  is  a  public 
welfare  project  pursuant  to  paragraph  23 
of  section  9  of  the  Federal  Reserve  Act 
(12  U.S.C.  338a); 

(2)  Invest  in  and  provide  financing  lo 
a  corporation  or  project  that  the  Oiiice 
of  the  (Comptroller  of  the  Currency 
previously  has  determined,  by  order  or 
regulation,  is  a  public  welfare 
investment  pursuant  to  section  5136  of 
the  Revised  Statutes  (12  U.S.C  24 
(Eleventh)); 

(3)  Invest  in  and  provide  financing  to 
a  community  development  financial 
institution  pursuant  to  section  103(5)  of 
the  Community  Development  Banking 
and  Financial  Institutions  Act  of  1994 
(12  U.S.C.  4702(5)): 

(4)  Invest  in,  provide  financing  to. 
develop,  rehabilitate,  manage,  sell,  and 
rent  residential  property  if  a  majority  of 
the  units  will  be  occupied  by  low-  and 
moderate-income  persons  or  if  the 
property  is  a  "qualified  low-income 
building"  as  defined  in  section  42(c)(2) 
of  the  Internal  Revenue  Code  (26  U.S.C. 
42(cK2)): 
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(5)  Invest  in,  provide  financing  to. 
develop,  rehabilitate,  manage,  sell,  and 
rent  nonresidential  real  property  or 
other  assets  located  in  a  low-  or 
moderate-income  area  provided  the 
propety  is  used  primarily  for  low-  and 
moderate-income  persons; 

(6)  Invest  in  and  provide  financing  to 
one  or  more  small  businesses  located  in 
a  low-  or  moderate-income  area  to 
stimulate  economic  development; 

(7)  Invest  in,  provide  financing  lo, 
develop,  and  otherwise  assist  job 
training  or  placement  facilities  or 
programs  designed  primarily  for  low- 
and  moderate-income  persons; 

(8)  Invest  in  and  provide  financing  to 
an  entity  located  in  a  low-  or  moderate- 
income  area  if  that  entity  creates  long- 
term  employment  opportunities,  a 
majority  of  which  (based  on  hill  time 
eqmvalent  positions)  will  be  held  by 
low-  and  moderate-income  persons:  and 

(9)  Provide  technical  assistance,  credit 
counseling,  research,  and  program 
development  assistance  to  low-  and 
moderate-income  persons,  small 
businesses,  or  nonprofit  corporations  to 
help  achieve  commimity  development. 

(g)  For  purposes  of  paragraph  (f)  of 
this  section,  low-  and  moderate-income 
persons  or  areas  means  individuals  and 
communities  whose  incomes  do  not 
exceed  80  percent  of  the  median  income 
of  the  area  involved,  as  determined  by 
the  U.S.  Department  of  Housing  and 
Urban  Development.  Small  businesses 
are  businesses  that  are  smaller  than  the 
maximum  size  eligibility  standards 
estabUshed  by  the  Small  Business 
Administration  (SBA)  for  the  Small    . 
Business  Investment  Company  and 
Development  Company  Programs  or  the 
SBA  section  7A  loan  program;  and 
specifically  include  those  businesses 
that  are  majority-owned  by  members  of 
minority  groups  or  by  women. 

(h)  For  purposes  of  paragraph  (f)  of 
this  section,  five  percent  of  the  total 
consolidated  capital  stock  and  surplus 
of  a  bank  holding  company  includes  its 
total  investment  in  projects  described  in 
paragraph  (f)  of  this  section,  when 
aggregated  with  similar  types  of 
investments  made  by  depository 
institutions  controlled  by  the  bank 
holding  company.  The  term  total 
consolidated  capital  stock  and  surplus 
of  the  bank  holding  company  means 
total  equity  capital  and  the  allowance 
for  loan  and  lease  losses.  For  bank 
holding  companies  that  file  the  FR  Y- 
9C  (Consolidated  Financial  Statements 
for  Bank  Holding  Companies),  these 
items  are  readily  ascertained  from 
Schedule  HC— Consolidated  Balance 
Sheet  (total  equity  capital  (line  27h)  and 
allowance  for  loan  and  lease  losses  (line 
4b)).  For  bank  holding  companies  filing 


the  FR  Y-SP  (Parent  Company  Only 
Financial  Statements  for  Small  Bank 
Holding  Companies),  an  approximation 
of  these  items  is  ascertained  from  the 
Balance  Sheet  (toial  equity  capital  (line 
16e))  and  allowance  for  loan  and  lease 
losses  (line  3b))  and  from  the  Report  of 
Condition  for  Insi  ired  Baiiks  (Schedule 
RC— Balance  She  rt  (line  4b)). 

B<ard 


By  order  of  the 
Federal  Reserve  Sy^i 
William  W.  Wiles, 
Secretary  of  the  Bodfd. 
(FR  Doc.  94-30159 

nuMQ  cooe  «2io-oi-t> 


of  Governors  of  the 
em.  December  2, 1994. 


•iled  12-8-94;  8:45  ami 


12  CFR  Part  226 

[Regulation  Z;  Dociet  No.  R-08ei] 
Truth  in  Lending 


AGENCY:  Board 
Federal  Reserve 


ACTION:  Final  rule 
exceptions. 


of  Governors  of  the 
^stem. 

temporary 


SUMMARY:  The  Ba  ird  is  amending 
Regulation  Z  (whi  ch  implements  the 
Truth  in  Lending ,  \ct)  to  provide  some 
relief  in  areas  in  TJexas  recently  afiiected 
by  major  flooding]  The  amendments 
provide  a  temporiy  exception  to  its 
provisions  that  pii)hibit  the  use  of  a 
preprinted  form  bv  a  creditor  to  obtain 
a  consumer's  waiyer  of  the  right  to 
rescind  certain  hokne-secured  loans 
when  loan  proceeds  are  needed 
immediately  to  miet  a  consimtier's  bona 
fide  personal  financial  emergency. 
Generally,  Regulation  Z  requires  a 
mandatory  three  ^ay  waiting  period  on 
rescindable  transafctions  before  funds 
can  be  disbursed.  The  relief  also 
provides  that  a  consumer's  need  to 
obtain  funds  immidiately  shall  be 
regarded  as  a  bona  fide  personal 
financial  emergency  for  purposes  of 
Regulation  Z  for  tijansactions  secured  by 
a  consumer's  prinj;ipal  dwelling  located 
in  areas  of  Texas  recently  declared  to  be 
major  disaster  areas  because  of 
extensive  flooding,  The  exception 
expires  one  year  ftom  the  date  the  area 
was  declared  a  major  disaster. 


EFFECTIVE  DATE: 

FOR  FURTHER 
Jensen  Cell  or 
Attorneys.  Divisio  i 
Community  Affa 
or  (202)  452-3667 
impaired  only, 
Thompson, 
for  the  Deaf  (TDD) 
Board  of  Governor^ 
Reserve  System, 
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D<  cember  8. 1994. 

INFOF  MATION  CONTACT:  Jane 
•  Kyi^g  Cho-Miller,  Staff 
of  Consumer  and 
ir^,  at  (202)  452-2412 
for  the  hearing 
codtact  Dorothea 
Teleccfnmunications  Device 
at  (202) 452-3544, 
of  the  Federal 
Washington,  DC  20551.. 


SUPPI^MENTARY  INFORMATION: 
I.  Background 

Under  the  Truth  in  Lending  Act 
(TILA),  15  U.S.C.  1601-1666J.  and 
Regulation  Z.  12  CFR  Part  226.  with 
some  exceptions,  a  consumer  has  the 
right  to  rescind  a  credit  obUgation 
secured  by  the  consumer's  principal 
dwelling  for  three  days  after  becoming 
obligated,  due  to  the  risk  of  loss  of  the 
consumer's  home  in  the  event  of 
default.  There  is  a  mandatory  waiting 
period  of  three  business  days  before 
fun(b  can  be  disbursed  in  order  to  give 
consumers  an  opportunity  to  reflect  on 
the  loan  terms  and  to  elect  to  cancel  the 
transaction  (12  CFR  226.15  and  226.23). 
A  consumer  may  modify  or  waive  this 
right  of  rescission  to  meet  a  bona  fide 
personal  financial  emergency.  The 
consimier  must  provide  the  creditor  a 
written,  signed  and  dated  waiver 
statement  that  describes  the  emergency. 
Under  Regulation  Z,  12  CFR  226.15(e) 
and  226.23(e),  the  waiver  statement  may 
not  be  executed  on  a  preprinted  form. 

The  Board  has  previously  adopted  an 
exception  to  Regulation  Z  for 
transactions  in  areas  affected  by 
Hurricanes  Andrew  and  Iniki  and  the 
April  1992  Los  Angeles  civil  unrest  (57 
FR  53545);  extensive  flooding  in  the 
Midwest  (58  FR  40582);  a  major 
earthquake  in  California  (59  FR  6532); 
and  extensive  flooding  in  Alabama, 
Florida  and  Georgia  (59  FR  40203).  The 
Board's  exception  permitted  a 
temporary  waiver  of  the  provisions  in 
Regulation  Z  that  prohibited  an 
institution's  use  of  a  preprinted  form  to 
obtain  a  consumer's  waiver  of  the  right 
to  rescind  certain  home-secured  loans 
when  loan  funds  were  needed 
immediately  to  meet  a  consumer's  bona 
fide  personal  financial  emergency.  In 
addition,  a  consumer's  need  to  obtain 
funds  immediately  was  regarded  as  a 
bona  fide  personal  financial  emergency 
for  purposes  of  Regulation  Z,  where  the 
home  securing  the  loan  is  located  in  the 
disaster  area. 

II.  Relief  for  Flood  AfTected 
Communities 

During  October  1994,  extensive 
flooding  occurred  in  Texas.  As  a  result, 
the  President  has  determined  that  major 
disaster  areas  exist  in  and  around 
Houston,  Texas.  In  order  to  aid 
consumers  in  obtaining  credit  speedily 
to  begin  repairs  in  these  areas  and  to 
ease  the  paperwork  burden  on  banks 
extending  credit  in  these  areas,  the 
Board  has  determined  to  provide  a 
temporary  exception  in  this  situation  to 
the  restrictions  in  §§226.J5(e)  and  23(e) 
of  Regulation  Z.  This  exception  will 
expire  one  year  fitim  the  date  the 
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President  determined  that  an  area  was  a 
major  disaster. 

Pursuant  to  authority  granted  in 
section  105  of  the  TILA,  the  Board  is 
amending  Regulation  Z  to  permit  a 
temporary  exception  to  its  provisions 
that  prohibit  the  use  of  a'  preprinted 
form  by  an  institution  to  obtain  a 
consumer's  waiver  of  the  right  to 
rescind  certain  home-secured  loans 
when  the  home  is  located  in  an  area  that 
the  President  has  determined  (under 
section  401  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5170)  is  a 
major  disaster  area  as  a  result  of  the 
extensive  flooding  in  1994  in  Texas.  The 
Board  notes,  however,  that  the 
consumer  must  still  sign  and  date  the 
waiver  statement.  The  following 
coimties  in  Texas  thus  far  have  been 
declared  major  disaster  areas:  Angelina, 
Austin,  Bastrop.  Brazos,  Brazoria, 
Burleson,  Chambers,  Fayette,  Fort  Bend, 
Galveston,  Grimes,  Hardin.  Harris, 
Houston,  Jackson,  Jasper,  Jefferson,  Lee, 
Liberty,  Madison,  Matagorda. 
Montgomery,  Nacagdoches,  Orange, 
Polk,  San  Augustine,  San  Jacinto, 
Shelby,  Trinity.  Victoria.  Washington, 
Waller,  Walker,  and  Wharton. 

m.  Public  Comment  and  Effective  Date 

The  Administrative  Procedures  Act 
(APA),  5  U.S.C.  553,  grants  specific 
exemptions  from  its  notice  and  public 
comment  requirements  for  rulemakings 
when  these  requirements  are  contrary  to 
the  public  interest  (5  U.S.C. 
553(b)(3)(B)).  The  amendments  m  the 
final  rule  provide  a  temporary 
exemption  to  Regulation  Z  and  remove 
a  restriction  that  may  impair  the 
availabihty  of  loans  to  consumers  who 
have  encountered  a  bona  fide  personal 
financial  emei^ency  as  a  result  of 
having  a  home  located  in  an  area  where 
a  major  disaster  has  occurred.  The 
Board  finds  that  it  is  in  the  public 
interest  to  permit  this  reUef  immediately 
and  without  advance  notice  and  public 
comment. 

As  explained  above,  the  amendment 
to  Regulation  Z  will  reduce  the 
paperwork  burden  on  banks  extending 
credit  in  certain  disaster  areas  and  aid 
in  making  credit  speedily  available  to 
consumers  in  these  areas.  In  addition, 
consumers  continue  to  have  the  right  to 
rescind  certain  loans  imless  that  right  is 
specifically  waived.  Moreover,  the 
exemption  is  limited  in  scope  and 
duration  and  would  provide  immediate 
assistance  to  consumers'  and  lenders' 
ongoing  efforts  to  reconstruct  and 
rehabilitate  only  in  certain  areas  that 
have  been  affected  by  recent  major 
disasters  recognized  imder  the 
appropriate  federal  relief  statutes. 


For  reasons  explained  above,  the 
Board  also  believes  that  deferring  the 
effective  date  of  this  action  is  contrary 
to  the  pubUc  interest  in  coimection  with 
the  adoption  of  the  final  rule.  The  APA 
grants  a  specific  exemption  from  its 
requirements  relating  to  this  item  in 
these  instances  (12  U.S.C.  553(d)(3)). 
Accordingly,  the  amendments  to 
Regulation  Z  are  effective  immediately. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Board  does  not  believe  that 
the  adoption  of  this  final  rule  will  have 
a  significant  adverse  impact  on  a 
substantial  number  of  small  entities. 
The  amendment  imposes  no  new' 
requirements  and  temporarily  removes  a 
restriction  imposed  by  Regulation  Z  on 
entities  subject  to  the  regulation. 

Paperwork  Reduction  Act  Analysis 

No  collection  of  information  pursuant 
to  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
are  contained  in  these  changes. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising.  Banks.  Banking, 
Consumer  protection.  Credit,  Federal 
Reserve  System,  Finance,  Penalties,  Rate 
limitations.  Reporting  and 
recordkeeping  requirements.  Truth  in 
Lending. 

For  the  reason  set  forth  in  the 
preamble,  the  Board  is  amending  12 
CFR  Part  226  as  set  forth  below. 

PART  226— TRUTH  IN  LENDING 
(REGULATION  Z) 

1.  The  authority  citation  for  Part  226 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  3806. 15  U.S.C.  1604 
and  1637(c)(5). 

Subpart  B— Open-End  Credit 

§226.16   [Amended] 

2.  In  §  226.16,  footnotes  36c  and  36d 
are  redesignated  as  footnotes  36d  and 
36e,  respectively. 

3.  In  4  226.15,  a  new  paragraph  (e)(4) 
and  footnote  36c  are  added  to  read  as 
follows: 

§226.15    Right  of  rescission. 

(e)  *  •  • 

(4)  The  consmner's  need  to  obtain 
funds  immediately  shall  be  regarded  as 
a  bona  fide  personal  financial 
emergency  provided  that  the  dwelling 
securing  the  extension  of  credit  is 
located  in  an  area  declared  during 
October  1994  to  be  a  major  disaster  area, 
pursuant  to  42  U.S.C.  5170,  because  of 


severe  storms  and  flooding  in  Texas.-^ 
In  this  instance,  creditors  may  use 
printed  forms  for  the  consumer  to  waive 
the  right  to  rescind.  This  exemption  to 
paragraph  (e)(1)  of  this  section  shall 
expire  one  year  from  the  date  an  area 
was  declared  a  major  disaster. 


Subpart  C— Closed-End  Credit 

4.  In  §  226.23.  a  new  paragraph  (e)(4) 
and  footnote  48c  are  added  to  read  as 
follows: 

§226.23    Right  of  rescission. 

***** 

(e)*  •  • 

(4)  The  consumer's  need  to  obtain 
funds  immediately  shall  be  regarded  as 
a  bona  fide  personal  financial 
emergency  provided  that  the  dwelling 
securing  the  extension  of  credit  is 
located  in  an  area  declared  during 
October  1994  to  be  a  major  disaster  area, 
pursuant  to  42  U.S.C.  5170,  because  of 
severe  storms  and  flooding  in  Texas.*«<^ 
In  this  instance,  creditors  may  use 
printed  forms  for  the  consumer  to  waive 
the  right  to  rescind.  This  exemption  to 
paragraph  (e)(1)  of  this  section  shall 
expire  one  year  from  the  date  an  area 
was  declared  a  major  disaster. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  dated  December  5. 
1994. 

WiUiam  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  94-30321  Filed  12-8-94;  8.45  ami 
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'*■  A  list  of  the  affected  arets  will  be  maintained 
and  published  by  the  Board.  Such  areas  now 
include  the  following  counties  in  Texas:  Angelina. 
Austin.  Bastrop,  Brazos,  Brazoria,  Burleson, 
Chambers.  Fayette,  Fort  Bend.  Galveston.  Grimes, 
Hardin,  Harris,  Houston.  Jackson.  Jasper,  Jefferson. 
Lee.  Liberty,  Madison,  Matagorda,  Montgomery. 
Nacagdoches,  Orange.  Polk,  San  Augustine.  San 
Jacinto.  Shelby,  Trinity,  Victoria,  Washington, 
Waller,  Walker,  and  Wharton. 

"'  A  list  of  the  affected  areas  will  be  maintained 
and  published  by  the  Board.  Such  areas  now 
include  the  followdng  counties  in  Texas:  Angelina. 
Austin,  Bastrop,  Brazos,  Brazoria.  Burleson, 
Chambers,  Fayette,  Fort  Bend.  Galveston,  Grimes. 
Hardin,  Harris,  Houston.  Jackson,  Jasper.  Jefferson. 
Lee,  Liberty,  Madison,  Matagorda,  Montgomery. 
Nacagdoches.  Orange,  Polk.  San  Augustine,  San 
Jacinto,  Shelby,  Trinity.  Victoria,  Washington. 
Waller,  Walker,  and  Wharton. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Avialion  Administration 
14CFRPart38 

[DockM  No.  94-4IM-20S-AO;  AmendiiMnt 
3»-«O89:A094-2S-O5] 

AinNorthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

AGENCY:  Federal  Aviation 
Adminlstraticm.  DOT. 
ACTION:  Final  rale;  request  for 
comments.^ 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Model  737  series 
airplanes.  This  action  requires 
inspections  to  detect  cracking  of  the 
lower  skin  at  the  lower  row  of  fiasteners 
in  the  lap  joints  of  the  fuselage,  and 
repair  of  any  cracking  detected.  This 
amendment  is  prompted  by  re{>orts  of 
cracking  in  the  lap  joints  of  the  fuselage 
skin.  The  actions  specified  in  this  AD 
are  intended  to  prevent  sudden 
decompression  of  the  airplane  due  to 
undetected  cracking  of  the  fuselage  skin. 
DATES:  Effective  December  27, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  December 
27.  1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Febraary  7, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
205-AD.  1601  Und  Avenue.  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Thomas  Rodriguez,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S.  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2779; 
fax  (206)  227-1181. 

SUf>f>LEMENTARY  MIFORMATION:  Recently, 
the  FAA  has  received  reports  of 
cracking  in  the  lap  joints  of  the  fuselage 
skin  on  Boeing  Model  737  series 


airplanes  that  h&  1  accumulated  between 
52,000  and  77.0Q  )  total  flight  cycles. 
These  cracks  wei » located  in  the  \aw&t 
skin  at  the  lower  row  of  fasteners  in  the 
lap  joints  of  the  f  iselage  at  the  tear 
straps  locations,  t^urther  cracking  was 
found  between  tl|e  tear  straps  that  are 
installed  at  the  fit^ies  and  halfway 
between  the  frantes.  The  longest  crack 
was  aS2  inch  loJg.  but  when  linked 
with  adjacent  cr^s,  the  total  length  of 
this  crack  was  2.6  inches.  The  cause  of 
this  cracking  haspeen  attributed  to 
fatigue.  Such  cra(  king,  if  not  detected 
and  corrected  in  1 1  timely  manner,  could 
result  in  sudden  i  lecompression  of  the 
airplane. 

The  FAA  has  n  (viewed  and  approved 
Boeing  Alert  Sen  ice  Bulletin  737- 
53A1177.  dated  November  8. 1994, 
which  describes  procedures  for 
repetitive  eddy  csrrent  inspections  to 
detect  cracking  of  the  lower  skin  at  the 
lower  row  of  fastiners  in  the  lap  joints 
between  body  stslions  259.50  and  1016, 
and  repair  of  anyicracking  detected.  The 
alert  service  bulletin  also  describes 
procedures  for  cl^se  visual  inspections 
to  detect  corrosion  and  bulging  in  the 
lap  joints,  and  reeair  of  any  corrosion  or 
bulging  detected.lfVisual  inspections  to 
detect  corrosion  are  required  by  AD  90- 
25-01,  amendment  39-6789  (55  FR 
49263,  Novembei^27. 1990),  which 
requires  the  implementation  of  a 
corrosion  controlprogram.] 

Since  an  unsafeT condition  has  been 
identified  that  is  Kkely  to  exist  or 
develop  on  other  Model  737  series 
airplanes  of  the  sime  type  design,  this 
AD  is  being  issued  to  detect  and  correct 
fatigue  cracking  t  lat  could  lead  to 
sudden  decomprt  ssion  of  the  airplane. 
This  AD  requires  repetitive  eddy  current 
inspections  to  del  ect  cracking  of  the 
lower  skin  at  the  ower  row  of  fasteners 
in  the  lap  joints  o  the  fuselage  between 
body  stations  259  50  and  1016,  and 
repair  of  any  crac  :ing  detected.  The 
actions  are  requin  d  to  be  accomplished 
in  accordance  wil  i  the  alert  service 
bulletin  describee  previously. 

The  compliancy  time  for 
accomplishment  pf  the  initial  action 
is  120  days.  That 
jusually  sufficient  to 
|ice  to  the  public  and 
mod  before  adoption 
lis  AD,  however,  that 
'as  selected  because 
iber  of  aircraft 
(2,274  airplanes 
worldwide,  of  which  approximately  815 
are  U.S.-registered);  (2)  the  large  number 
of  work  hours  (approximately  40) 
required  to  accon^lish  the  inspection; 
(3)  the  availability  of  an  adequate 
number  of  maintefiance  facilities  able  to 
accommodate  scheduling  the  fleet  for 


required  by  this 
number  of  days  is 
allow  for  prior  nc 
a  brief  comment 
of  a  final  rule.  In 
compliance  time 
of  (1)  the  large  m 
aniected  by  the . 


inspection;  and  (4)  a  foreseeable  short- 
term  problem  with  availability  of  repair 
parts  and  procedures  if  cracks  are 
found.  A  shorter  compliance  time  might 
have  resulted  in  the  unnecessary 
removal  of  airplanes  from  service 
pending  scheduling  and  delivery  of 
repair  parts.  Nevertheless,  the  FAA  has 
determined  that  immediate  adoption  is 
necessary  in  this  case  because  of  the 
importance  of  initiating  the  required 
inspections  as  soon  as  possible. 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  tlie  legal  effiact  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  Under  these 
circumstances,  at  least  one  operator 
appears  to  have  incorrectly  assumed 
that  its  airplane  was  not  subject  to  an 
AD.  On  the  contrary,  all  airplanes 
identified  in  the  applicability  provision 
of  an  AD  are  legally  subject  to  the  AD. 
If  an  airplane  has  been  altered  or 
repaired  in  the  affected  area  in  such  a 
way  as  to  affect  compliance  with  the 
AD,  the  owner  or  operator  is  required  to 
obtain  FAA  approval  for  an  alternative 
method  of  compliance  %vith  the  AD.  in 
accordance  with  the  paragraph  of  each 
AD  that  provides  for  such  approvals.  A 
note  has  been  included  in  this  rule  to 
clarify  this  requirement. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule,  taterested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All  ' 

communications  received  on  or  before 
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the  closing. date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
Submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-205-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

•Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
AdministratOT,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  30-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89.. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive:  .  ■ 

94-25-05  Boeing:  Amendment  39-9089. 
Docket  94-NM-205-AD. 

Applicability:  Model  737  series  airplanes 
naving  line  numbers  292  throu^  2565, 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  havie  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  descrit)ed  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  sudden  decompression  of  the 
airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  60,000  total 
flight  cycles  or  within  the  next  120  days  after 
the  effective  date  of  this  AD.  whichever 
occurs  later,  unless  accomplished  previously 
within  the  last  120  days  prior  to  the  effective 
date  of  this  AD.  perform  a  low  frequency 
eddy  current  inspection  to  detect  cracking  of 
the  lower  skin  at  the  lower  row  of  fasteners 
in  the  lap  joints  of  the  fuselage  between  body 
stations  259.50  and  1016,  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-53A1177. 
dated  November  8, 1994. 

(1)  If  no  cracking  is  detected,  repeat  the 
inspection  thereafter  at  the  times  specified  in 
paragraph  (b)  of  this  AD. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  the 
alert  service  bulletin,  or  in  accordance  with 
a  method  approved  by  the  Manager,  FAA. 
Seattle  Aircraft  CertificaUon  Office  (AGO). 
FAA.  Transport  Airplane  Directorate. 

(b)  Repeat  the  low  frequency  eddy  current 
inspection  required  by  paragraph  (a)  of  this 


AD  at  the  times  specified  in  paragraphs  (bMl) 
and  (bH2)  of  this  AD.  ^^"^  ^        «^ 

(1)  If.  at  the  time  of  the  most  recent 
inspection  required  by  paragraph  (a)  of  this 
AD,  the  airplane  had  accumulated  60.000  or 
more  total  flight  cycles,  but  fewer  than 
69,999  total  flight  cycles,  perfomi  the  next 
inspection  within  3,500  flight  cycles.  Repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  3,500  flight  cycles  until  the  airplane 
accumulates  70,000  toUl  flight  cycles;  then 
perform  the  inspections  required  by 
paragraph  (b)(2)  of  this  AD. 

(2)  If.  at  the  time  of  the  most  recent 
irispection,  the  airplane  had  accumulated 
70,000  or  more  total  flight  cycles,  perfomi  the 
next  inspection  within  1,500  flight  cycles. 
Repeat  the  inspection  thereafter  at  interxals 
not  to  exceed  1 ,500  flight  cycles. 

(c)  Within  20  days  after  the  airplane  is 
returned  to  service  subsequent  to  the 
completion  of  the  inspection  required  bv 
paragraph  (a)  of  this  AD,  submit  a  report  of 
the  findings  of  that  inspection  to  the  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW.,  Renton,  Washington  98055- 
4056;  or  fax  the  report  to  (206)  227-1181.  The 
report  should  include,  as  a  minimum,  the 
information  in  paragraphs  (c)(1).  (c)(2),  and 
(c)(3)  if  this  AD. 

(1)  Aircraft  ID  (N  number,  serial  number, 
etc.). 

(2)  Total  number  of  cracks  detected, 
including  size  and  location  of  crack{s). 

(3)  Negative  reports  must  be  submitted 
(findings  of  no  cracking).  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  mav  be 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspiections  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-53A11 77,  dated  November  8. 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  GFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Gopies  may  he  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 
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(g)  This  ainendoMnt  becomes  efiiBctive  on 
December  27. 19M. 

Issued  in  Renloa.  Washingtoa.  on 
December  2. 1994. 

JmMS  V.  DBTSBjr. 

Acting  Manager.  Transport  Aiqtlane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc  94-30143  Filed  12-8-94: 8:45  am] 
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14CFRPart71 

[Airapac*  Oecliat  No.  94-ASW-2I 

Alteration  of  JM  Routas;  LA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  realigns  five  jet 
routes  located  in  Louisiana.  Tbe  New 
Orleans  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  facility  will  be 
decommissioned  because  the  platform 
on  which  it  is  located  is  deteriorating. 
As  a  result,  the  Harvey,  LA.  VORTAC 
will  be  upgraded  to  a  high  class 
navigational  aid  and  the  five  jet  routes 
will  be  realigned  to  use  the  Harvey,  LA, 
VORTAC  T^is  action  will  enhance  air 
traffic  procedures  and  accommodate 
concerns  of  airspace  users. 

EFFSCnVE  DATE:  0901  UTC,  February  2, 
1995. 

FOB  FURTHER  MFORMATICN  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMCNTARY  INFORMATION: 
History 

On  July  14, 1994.  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  realign 
five  jet  routes  located  in  Louisiana  (59 
FR  35869).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  sulmiitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  and  a  l-de^«e  radial  change  to 
1-37  from  "Harvey.  LA,  265"'*  to 
"Harvey.  LA.  266°"  and  J-58  from 
"Grand  Isle.  LA.  104""  to  "Grand  Isle. 
LA.  105*."  this  amendment  is  the  same 
as  that  proposed  in  the  notice.  let  routes 
are  publidied  in  paragraph  2004  of  FAA 
Order  7400.9B.  dated  July  18. 1994.  and 
efiiective  September  16. 1994.  which  is 


incorporated  by  reitreiice  in  14  CFR 
71.1.  The  jet  routes  listed  in  this 
document  will  be  p  ublished 
subsequently  in  thf  Order. 

Tbe  Rale 

This  amendment  to  part  71  of  the 
Federal  Aviation  Ri  gulations  realigns 
five  jet  routes  locati  d  in  Louisiana.  The 
New  Orleans  VORTJAC  will  be 
decommissioned  because  it  is  located 
on  a  platform  whici  i  is  deteriorating.  As 
a  result,  Harvey  VG  RTAC  will  be 
upgraded  to  a  high  :lass  navigational 
aid  and  the  five  jet ;  outes  will  be 
realigned  to  use  the  Harvey,  LA. 
VORTAC.  This  actii  m  will  enhance  air 
traffic  procedures  a  id  accommodate 
concerns  of  airspao  i  users. 

The  FAA  has  det(  irmined  that  this 
regulation  only  invt  lives  an  established 
body  of  technical  r«  gulations  for  which 
frequent  and  routin  i  amendments  are 
necessary  to  keep  tliem  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatary  action"  under 
Executive  Order  12|66;  (2)  is  not  a 
"significant  rule"  ujider  DOT 
Regulatory  Polidesbnd  Procedures  (44 
FR  11034;  February|26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluaticn  as  the  anticipated 
impact  is  so  minimAl.  Since  this  is  a 
routine  matter  that  ivill  only  affiect  air 
traffic  procediuvs  apd  air  navigation,  it 
is  certified  that  thisirule  will  not  have 
a  significant  econoibic  impact  on  a 
substantial  nimiberpf  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  1 1  CFR  Part  71 

Airspace,  Incorpora  lion  by  reference. 
Navigation  (air). 

Adoption  of  the  An  endment 

In  consideration  <  I  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  pari  71  as  follows: 

PART71— {AMENOEO] 

1.  The  authority  atation  for  14  CFR 
part  71  continues  taread  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  F  R  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  4   U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 


2.  The 
14CFR7l.lofFed^l 
Administration  C 
Designations  and  R4porting 
dated  July  18. 1994 
September  16. 1994 
follows: 


UMI 


ncorporat|on  by  reference  in 
Aviation 

7400.9B.  Airspace 
Points, 
and  effective 
is  amended  as 


Paragraph  2004— fet  Bootes 

*        *         •         •        • 

J-2    (Revised] 

From  Mission  Bay.  CA.  via  Imperial,  CA; 
Bard.  AZ;  INT  of  the  Bard  089°  and  Gila 
Bend,  AZ.  261''  radials;  Gila  Bend,  Cochise. 
AZ;  El  Paso,  TX;  Fort  Stockton,  TX;  Junction 
TX;  San  Antonio.  TX;  Humble.  TX;  Lake 
Charles,  LA;  Semmes.  AL;  Crestview,  FL;  INT 
of  the  Crestview  091°  and  the  Tallahassee. 
PL,  290°  radials;  Tallahassee.  FL;  to  Taylor 
FL 


J-31    (Revised] 

From  Leeville.  LA;  Harvey,  LA:  Meridian. 
MS;  to  Vulcan. 


J-35    (Revised) 

From  Leeville,  LA;  McComb,  MS;  Sidon. 
MS;  Memphis,  TN;  Farraington,  MO;  St. 
Louis.  MO;  Capital.  lU  Pontiac.  IL;  Joliet.  IL. 
to  Northbrook.  IL. 


M7    (Revised) 

From  Hobby.  TX.  via  INT  of  the  Hobby 
084°  and  Harvey.  LA.  266°  radials:  Harvey; 
Semmes,  AL:  Montgomery.  AL;  Spartanbui;g. 
SC;  Lynchbuig.  VA;  Gordonsville.  VA; 
Brooke.  VA;  INT  Brooke  06r  and  Coyle.  N), 
226°  radials;  to  Coyle.  From  Kennedy.  NY; 
Kingston.  NY;  Albany,  NY;  Massena,  NY.  to 
the  INT  of  the  Massena  037°  radial  and  the 
United  States/Canadian  Border. 


J-58    (Revised) 

From  Oakland,  CA,  via  Manteca.  CA; 
Coaldale.  NV;  Wilson  Creek,  NV;  Milford, 
UT;  Farmington,  NM:  Las  Vegas,  NM; 
Aroarillo,  TX;  Wichita  Falls,  TX:  Dallas-Fort 
Worth,  TX;  Alexandria,  LA;  Harvey.  LA;  INT 
of  Grand  Isle,XA,  105°  and  Crestview.  FL, 
201°  radials:  INT  of  Grand  Isle  105°  and 
Sarasota,  FL,  286°  radials;  Saiasota;  Lee 
County.  FL;  to  the  INT  Lee  County  118°  and 
Palm  Beach.  FL,  184°  radials. 
*        *        •         •         • 

Issued  in  Washington,  DC,  on  November 
30, 1994 

Harold  W.  Becker. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  94-30225  Filed  12-8-94;  8:45  ami 
MLUNO  COM  4n»-ism 


ACTION:  Interim  Rule;  Notice  of 
Reopening  tffCoiiunem  Period. 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Justice  Assistance 

28  CFR  Part  82 
[OJPNO.1010R] 

State  Criminal  Alien  Assistance 
Program 

AQB«CY:  U.S.  Department  of  Justice. 
Office  of  Justice  Programs,  Bureau  of 
Justice  Assistance  (BJA). 


SUMMARY:  On  October  6, 1994,  the 
B  weae  ef  hnlfee  Assittance  C^A) 
poMi^^  «n  farterim  rote  settiTig  forth 
the  Stale  Grin^^  AKen  Assistance 
Program  wWdi  provides  federel 
assistance  to  the  States  for  costs 
incurred  in  the  imprisonment  of  an 
illegal  alien  who  is  convicted  of  a  felony 
by  the  State.  TTris  interim  rule  may  be 
found  at  59  FIR  508313,  October  6, 1994. 
The  original  60  day  comment  period 
expired  on  December  5, 1994.  To  allow 
for  fartiBt  uuiinnent  on  this  rule  we  are 
reopenfrig  Ae  conunent  period  for  an 
additional  30  tlays. 

DATES:  Comments  must  be  received  on 
or  befisre  January  9, 1995. 
ADDRESSES:  Comments  may  be  mailed 
to:  The  Office  of  Justice  Programs,  Office 
.  of  the  General  Coimsel,  633  Indiana 
Avenue.  N.W.,  Km.  1245.  Washington, 
D.C.  20531.  AjiplicatiMis  and  all 
accompanying  data  should  be  sent  to 
the  Bureau  of  Justice  Assistance  Control 
Desk.  633  Indiana  Avenue,  N.W., 
Washington,  aC.  20531.  All  data  must 
be  transmitted  either  electronically  or  in 
hard  c^y. 

FOR  FURTHER  MFORMATiON  CONTACT: 
Curtis  H.  StratA),  Bureau  of  Justice 
Assistance.  State  and  Local  Assistance 
Division,  Office  of  Justice  Programs,  633 
Indiana  Avenue,  N.W.,  lOtfa  Floor, 
Washington.  0X1  20531,  (202)  514- 
6636. 

PaulF.XCKdril. 

Associdlet^emrarf  Qwnse/. 

IFR  Doc.  «4-3e396  Piled  12-«-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  to*  Smface  Mining  ReclamaVon 
and  Entorcsnmnt 

30  CFR  Part  920 

Maryland  Abandoned  Mine  Land 
ReclamaHMiMM 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 
Interior. 

ACfXM:  Final  rule;  approval  of 
amendment. 


SUMMARY:  OSM  is  approving  a  proposed 
amendmeift  to  fte  Maryland  abandoned 
mine  land  redamation  plan  (hereinafter 
referred  to  as  the  "Maryland  Plan") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Maiyland  proposed  revisions  and 
additions  to  ttsllan  pertaining  to  new 
•ibandoned  mine  lands  (AML)  program 


initiatives.  One  Initiative  would  allow 
Maryland  to  mpaiMl  «p  to  30  peioent  of 
Title  IV  grants  on  lacihties  related  to 
water  supply,  including  water  supplies 
adversely  aHieetod  by  certain  eligible 
coal  mining  practices.  A  second 
initiative  wmM  aHow  MaryUnd  to  use 
AML  funds  for  reclamation  and 
drainage  abatement  at  certain  eligibte 
sites  where  mining  occurred  during  a 
specified  tiae  period.  The  amendment 
is  istended  to  revise  the  Maryland  plan 
to  be  consistent  with  tbe  corre^tonding 
Federal  regulaftioas  and  SMCRA  and 
incorporate  Uw  additional  flexibility 
afforded  by  Ae  Abandoned  Mine  Land 
Reclamation  Act  of  1990  and  the  Enersv 
Policy  Act  of  1992. 
EWECTWe  SATE:  December  9, 1994. 
FOR  FUR1>CR  MRMMATION  OONTACT: 
Robert  J.  Biggi.  Director,  Harrisburg 
Field  Office,  OSM.  Harrisburg 
Transportation  Center,  Third  Floor. 
Suite  3C,  4th  and  Maricet  Streets. 
Harrisburg.  Pennsylvania  17101, 
Telephone:  <717)  782-4036. 
SUPPI.EMENTARY  MFORMAIKM: 

I.  Background  on  the  Maryland  Plan 

II.  Sutmiission  of  the  Proposed  Amendment 

III.  Director's  Findings 

rv.  Summay  and  Disposition  of  GtMnroents 

V.  Director's  Decision 

VI.  Procedural  Determinations 

L  Backgrouod  on  tlw  Maoyland  Plan 

On  June  16. 1982.  the  Secretary  of  the 
Interior  approved  the  Maryland  Plan. 
Background  information  on  the 
Maryland  Plan,  including  Ae 
Secretary's  finding,  the  disposition  of 
comments,  and  ftie  approval  of  the  plan 
can  be  found  in  Ae  June  16, 1982, 
Federal  Register  (47  FR  25955). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  amendments 
to  the  P!an  can  be  found  at  30  CFR 
920.20  and  920.25. 

II.  Submission  of  the  IVopeaed 
Amendment 

By  letter  dated  August  19. 1993 
(Administratrve  Record  tOo.  MD- 
565.00),  Maryland  sidmitted  a  proposed 
amendment  to  its  Plan  {Hirsuant  to 
SMC^A  at  its  own  initiative.  Maayland 
proposed  to  amend  its  Plan  to  allow  for 
two  program  initiatives.  The  first 
program  would  allow  Maryland  to 
expend  i^)  to  30  percent  of  Title  IV 
grants  lor  the  pu^xtse  of  protecting, 
repairing,  repladi^.  constnicturing.  or 
enhanong  facilities  K^lated  to  water 
supply,  including  water  distribution 
facilities  and  treatment  plants,  to 
replace  water  supplies  adversely 
affected  by  certain  eligible  coal  mining 
practices.  The  second  pro^nun  would 
allow  Maryland  to  use  AML  ftmds  for 


reclematioa  and  diaia^e  abctmeMt  at 
certata  eligible  silee  when  tfae  suitee 
coal  rauiiag  operation  occuned  dnriag 
the  period  begiinsing  on  August  4. 1977 
and  ending  «■  or  More  February  la. 
1982.  OSM  ennoQMed  receipt  of  ifae 
proposed  amendment  in  the  Senlenbw 
21. 1993.  fMkral  Kegirter  (58  FR 
48998).  and  m  the  some  document, 
opened  the  pubhc  cranment  period  and 
provided  an  opportunity  for  a  public 
hearii^onthe  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  dosed  on  October  21, 1993, 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
extended  eligibility  dates  for  interim 
mine  sites  and  the  use  and  source  of 
funds.  OSM  notified  Maryland  of  djese 
concerns  by  letter  dated  November  2, 
1993  (Administrative  Record  No.  MD- 
565.06). 

By  letters  dated  August  3. 1994 
(Administrative  Record  No.  MD- 
565.07).  and  September  1. 1994 
(Administrative  Record  No.  MD- 
565.08).  Maryland  responded  to  OSM's 
concerns  by  submitting  additional 
explanatory  information.  Maryland 
submitted  House  Bill  1522  which 
revised  section  7-906  of  the  Natural 
Resources  Act,  Subtitle  9,  of  the 
Annotated  Code  <rf  Maryland  to  extend 
the  eligilMlity  dates  for  the  reclamation 
of  mine  sites  by  including  lands  umI 
■  waters  made  eligible  through 
amendments  to  SMCRA,  as  amended 
through  October  1, 1994.  Maryland  also 
revised  its  Flan  to  specify  that  eligible 
interim  sites  are  those  on  which  mining 
ended  on  or  before  the  Secretary's 
approval  of  Maryland's  regulatory 
program.  OSM  approved  the  Maryland 
program  on  December  1, 1980  (45  FR 
79449). 

OSM  annotmoed  receipt  of  the 
additional  inficmnation  in  the  November 
14, 1994,  Federal  itegister  (59  FR 
56451).  The  public  comment  period 
closed  on  November  29, 1994. 

m.  Direoler's  Fiadii^ 

Set  forth  below,  pursuant  to  SMOIA 
and  the  Federal  regulations  at  30  CFR 
884.14  and  884.1S.  are  the  Director's 
findings  concerning  Ae  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
■organiational  changes  resulting  from 
this  amendment. 

1.  Interim  Program  Bond  Forfeiture 
Projects 

Maryland  is  revising  its  reclamation 
project  lairidng  and  ariection 
procedures  for  priority  1  and  2  sites  to 
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include  interim  program  bond  forfeiture 
pnqects.  Maryland's  interim  program 
bond  forfiBitures  include  sites  wmtb 
mining  occuired  after  the  enactment  of 
SMCRA  and  «ided  on  or  before  the 
Secretary  of  the  Interior's  approval  of 
Maryland's  regulatory  program.  The 
Secretary  approved  the  Marykuid 
program  <»  December  1. 1980  (45  FR 
79449).  Eligible  interim  program  sites 
are  those  that  remain  inadequately 
reclaimed  and  for  which  available  funds 
from  bonds  or  other  forms  of  financial 
guarantees  or  from  any  other  source  are 
insufficient  to  adequately  reclaim  the 
site.  Maryland  also  revised  its  statutory 
language  in  section  7-906  of  the  Natural 
Resources  Act,  Subtitle  9,  of  the 
Annotated  Code  of  Maryland  to  extend 
the  eligibility  dates  for  the  reclamation 
of  mines  sites  by  including  lands  and 
waters  made  eligible  through 
amendments  to  SMCRA,  as  amended 
through  October  1, 1994. 

Section  402(g)(4)(B)(l)  of  SMCRA 
authorizes  expenditures  from  the  AML 
fund  for  interim  sites  provided  that  any 
funds  for  reclamation  and  abatement 
which  are  available  from  any  source  are 
not  sufficient  to  provide  for  adequate 
reclamation  or  abatement.  The  Director 
finds  the  proposed  State  program 
amendment  to  be  no  less  stringent  than 
the  counterpart  provisions  in  section 
402(g)(4)(B)  of  SMCRA. 

2.  Water  Supply  Replacement  Projects 

Maryland  is  revising  its  reclamation 
project  ranking  and  selection 
procedures  for  priority  1  and  2  sites  to 
include  water  supply  replacement 
projects.  Maryland  is  authorizing  the 
expenditure  of  up  to  30  percent  of  the 
State's  share  of  its  annual  Federal  grant 
allocation  for  the  purpose  of  protecting, 
repairing,  replacing,  constructing,  or 
enhancing  facilities  related  to  water 
supply,  including  water  distribution 
facilities  and  treatment  plants,  to 
replace  water  supplies  adversely 
affected  by  coal  mining  practices.  Title 
IV  grant  funds  will  be  used  for  these 
projects  if  the  adverse  effects  on  water 
supplies  occurred  prior  to  August  3, 
1977.  Title  IV  grant  funds  may  also  be 
used  for  projects  where  the  adverse 
effects  on  water  supplies  occufred  both 
prior  to  and  after  August  3, 1977,  where 
the  adverse  effects  were  predominately 
the  result  of  mining  that  occurred  prior 
to  August  3, 1977. 

Section  403(b)  of  SMCRA  authorizes 
the  expenditure  for  the  purposes  listed 
above  of  up  to  30  percent  of  the  funds 
allocated  to  the  States  in  any  year 
through  grants  made  available  under 
secUons  402(g)(1)  and  (5)  of  SMCRA. 
The  Director  finds  the  proposed  State 
regulation  no  less  stringent  than  the 
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counterpart  pr  ivisions  in  section  403(b) 
of  SMCRA  pro  dded  that  Maryland  use 
only  those  funis  allocated  through 
grants  made  aviailable  under  sections 
402(g)(1)  and  (^)  of  SMCRA. 

I 
IV.  Summary  And  Diqiosition  of 
Comments 

Public  Comme  its 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  he  iring  on  the  prqsosed 
amendment.  N }  public  comments  were 
received,  and  l^ecause  no  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  no  hei  ring  was  held.  The 
Director  al.sn  » ilicited  public  comments 
on  the  additci  al  information  submitted 
by  Maryland.  ^  o  public  comments  were 
received. 

Federal  Agenc  '  Comments 

Pursuant  to  •84.14(a)(2)  and 
884. 15(a).  the  Director  solicited 
comments  on  tne  proposed  amendment 
from  various  o^er  Federal  agencies 
with  an  actual  tor  potential  interest  in 
the  Maryland  dlan.  The  Department  of 
Labor,  Mine  Sajfety  and  Health 

,  and  the  Department  of 

s  of  Engineers, 


Administration 
the  Army,  Corj 


concurred  witi  out  comment 
Environmental  Protection  Agency  (EPA) 

Pursuant  to  ■  0  CFR  732.17(h)(ll)(ii). 
the  Director  mi  ist  solicit  the  written 
concurrence  ol  the  Administrator  of  the 
EPA  with  resp(  ct  to  those  provisions  of 
the  proposed  p  an  amendment  which 
relate  to  air  or '  vater  quality  standards 
promulgated  u;  ider  the  authority  of  the 
Clean  Air  Act  ( 12  U.S.C.  7401  et  seq.) 
or  the  Clean  W  iter  Act  (33  U.S.C.  1251 
et  seq.).  The  Di  ector  has  determined 
that  this  amen(  ment  contains  no  such 
provisions  and  that  EPA  concurrence  is 
therefore  unnei  lessary. 

V.  Director's  D  icision 

Based  on  the  above  findings,  the 
Director  approf  es  the  proposed  Plan 
amendment  and  statutory  change  as 
submitted  by  N  aryland  on  August  19, 
1993,  August  1  J,  1994,  and  September 
1.1994. 

The  Federal  i  egulations  at  30  CFR 
Part  920,  codifying  decisions  concerning 
the  Maryland  plan,  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  m  ide  effective  immediately 
to  expedite  the  State  plan  amendment 
process  and  to  mcourage  States  to  bring 
their  plans  into  conformity  with  the 
Federal  standatds  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  re<  uired  by  SMCRA. 


UMI 


.VI.  Procedural  Detenninations 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Otdet 
12866  (Regulatory  Plaiming  and 
Review). 

Executi}fe  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  appUcable  to  the  actual  language 
of  State  and  Tribal  abandoned  mine 
land  reclamation  plans  and  revisions 
thereof  since  each  such  plan  is  drafted 
and  promulgated  by  a  specific  State  or 
Tribe,  not  by  OSM.  Decisions  on 
proposed  abandoned  mine  land 
reclamation  plans  and  revisions  thereof 
submitted  by  a  State  or  Tribe  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  30  CFR  Parts  884  and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6. 
appendix  8,  paragraph  8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq). 

Regulatory  Flexibility  Act 

The"  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibifity  Act  (5 
U.S.C.  601  et  seq.).  The  submittal  which 
is  the  subject  of  this  rule  is  based  upon 
corresponding  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that    ■ 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
suhstantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented.  In  making  the 


determination  as  to  whether  this  rule 
would  have  a  s^ificant  economic 
impact,  the  Department  relied  upon  the 
■  data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

ListofSid)(jecl8ni30CFRPart920     ■ 

Intergovemnsental  relations.  Surface 
mining.  Underground  mining. 

Dated:  Decsmber  5, 1994. 

Rioh»d|.SelM. 

Acting  Assistont  Director,  Eastern  Support 
Center. 

For  the  reasmis  set  out  in  the 
preamble,  Title  30,  Chapter  Vn, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PAfn-92&-MARYLAflO 

1.  The  authority  dtrtion  for  Part  920 
caatmoes  to  read  as  follows: 

Audiority:  TO  U.S.C.  1 201  et  seq. 

2.  Section  920.25  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

S9S0.2S   Approval  of  Maryland  abamSonad 
^ntmtmt  ractewiatlon  plan  <MM.R) 
amendmanta. 

•••••♦ 

(b)  The  Maryland  AMLR  amendment 
submitted  August  19, 1993,  and  revised 
on  Angust  S,  1994,  and  September  1, 
1994,  is  approved  effective  December  9, 
1994. 

IFR  Dec.  94-3g34«  Filed  12-a-94;  8:45  ami 
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ENVIRONMENTAL  PAOTECnON 
AGENCY 

4eCfllftBrt52 

tCA  102-1-67448;  FRL-5120-11 

Apprwnlmd  PrMKHtgaiioR  «« 
ImploiiiuMMfun  Flans;  CaMomia  State 
ImplemantBlbM  Plan  Ration,  Bay 
Area  Ata-  CkoMy  Maaagement  Otstrfct 

AGENCY:  EnvironaienUl  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMAflY:  EPA  is  takii^  direct  final 
action  on  revi»ons  to  the  Caflifornia 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  the  Bay 
Area  Air  Quahty  Management  District 
(BAAQMD).  The  revised  rules  control 
VOC  emissions  from  Metal  Contaioer, 
Closure,  and  Coil  Coatu^  S<^vent 
Cleaning  Operations,  and  Pressure 
Rehef  Valves  at  Petroleiua  Refineries 
and  Chemical  Plants.  This  approval 


action  will  incorporate  these  rules  into 
the  federally  approved  SIP.  The 
intended  effect  of  approving  these  rules 
is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Art,  as  amended  in  1990 
(CAA  or  the  Act),  in  addition,  the  final 
action  on  these  rules  serves  as  a  final 
determination  that  the  deficiencies  in 
these  rules  have  been  corrected  and  that 
on  the  effective  date  of  this  action,  any 
sanctions  or  Federal  Implementation 
Plan  (FIP)  obligations  are  permanently 
stopped.  Thus,  EPA  is  finalizing  the 
appKuval  of  these  rules  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
-  submittals,  SIPs  for  irational  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 

.   EFFECTIVE  DATE:  This  action  is  effective 
on  Fehruary  7, 1995,  unless  adverse  or 
critical  comments  are  received  by 
January  9, 1995.  If  the  effective  date  is 
delayed,  timely  notice  will  be  pubhshed 
in  the  Federal  Register. 

ADDRESSES:  Copies  of  the  rules  and 
EPA's  evaluation  reports  for  these  rules 
are  available  for  puUic  inspection  at 
EPA's  Region  DC  office  during  ncnmal 
business  hours.  Copies  of  dre  sutmoitted 
rules  are  available  for  inspection  at  the 
following  locations: 

Rulemaking  Section  (A-S-3).  Air  and  Toxics 

Division,  US.  Envinuuneatal  fhtXection 

Agency.  Region  IX,  75  Hawthorne  Street, 

San  Francisco,  CA  94105. 
Environmental  Pfotection  Agency,  Air 

Docket  6102. 401  '•M"  Street.  SW., 

Washington,  I3C  20460. 
California  Air  Resources  Board.  Stationary 

Source  Division,  Rule  Evaluation  Section. 
^    2020  'X"  Street,  Sacramento,  CA  95814. 
Bay  Area  Air  Quality  Management  District, 

9M  Ellis  Street,  San  ftandsco,  CA  94189. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Meer,  Chief,  Rulemaking 
Section  (A-5-3),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawdxune 
Street,  San  Francisco.  CA  941Q5, 
Telephone:  (415)  744-1185. 

SUPPLEWENTARV  INfORMATION: 
Applicability 

The  rules  being  approved  into  the 
California  SIP  are:  BAAQMD's 
Regulation  8,  Rule  11,  Metal  Container. 
Closure,  and  Coil  Coating;  Rule  16, 
Solvent  Cleaning  Operations;  and  Rule 
28,  Pressure  Relief  Valves  at  Petroleum 
Refineries  and  Chemical  Plants. 

These  rules  were  submitted  by  the 
California  Air  Resouroes  Board  (CARB) 
to  EPA  on  September  28, 1994. 


Background 

On  March  3. 1978.  EPA  promulgated 
a  Ust  of  ozone  nonattainment  areas 
under  the  provisions  of  the  t^ean  Air 
Act.  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
San  Francisco  Bay  Area.  43  FR  8964.  40 
CFR  81.305.  Because  this  area  was 
imable  to  meet  the  statutory  attainment 
date  of  December  31, 1982,  tialifomia 
requested  under  section  172(a)(2),  and 
EPA  approved,  an  extension  of  the 
attainment  date  to  December  31 ,  1987 
(40  CFR  52.222).  On  May  26, 1988,  EPA 
notified  Ae  Governor  of  California, 
pursuant  to  section  110(aK2)  of  the  1977 
Act,  that  the  above  district's  portion  of 
the  Cahfomia  SIP  was  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  tiiat  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15. 1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Public  Law  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  Aat  nonattainment  areas 
fix  their  deficient  reasonably  available- 
control  technology  (RACT)  rules  for 
ozone  and  estabhshed  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(aK2)(A)  apphesto  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  wid 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RAtJT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  San  Francisco  Bay  Area  is 
classified  as  moderate;  ^  therefore,  this 
area  was  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline. 

State  of  CaHfomia  submitted  many 
revised  RACT  rules  for  incorporation 
into  its  SIP  on  September  28, 1994, 
including  the  rules  being  acted  on  in 
this  notice.  This  notice  addresses  EPA's 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-iga?  ozone  and  carbon  monoxide  policy  tiMt 
concern  RACT.  52  FR  45044  (November  24. 1987): 
"Issues  Relating  to  VOC  RegulatranCutpoints. 
Deficiencies,  and  Deviations.  Clarificalion  to 
Appendix  D  of  November  24. 1987  Federal  ResJater 
Notice"  (Blue  Book)  (notice  of  avaiUbilit\  was 
published  in  the  federal  Reveler  on  Mav  25.  1988): 
and  the  existing  control  technique  guidelines 
(CTGs). 

2  The  San  Francisco  Bay  Area  retained  its 
designation  of  nonattainment  and  was  cla«iried  by 
operation  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CAA.  See 
55  FR  56694  (November  6. 1991). 
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direct-final  action  forBAAQMD's 
Regulation  8.  Rule  11.  Metal  Container, 
Closure,  and  Coil  Coating;  Rule  16, 
Solvent  Qeaning  Operations;  and  Rule 
28.  Pressure  Relief  Valves  at  Petroleum 
Refineries  and  Chemical  Plants.  The 
BAAQMD  adopted  Rules  11  and  16  on 
June  15, 1994  and  Rule  28  on  June  1. 
1994.  The  submitted  rules  were  found  to 
be  complete  on  November  22, 1994 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51 
Appendix  V '  and  are  being  finalized  for 
approval  into  the  SIP. 

Regulation  8.  Rule  11  controls  VOC 
emissions  fix)m  metal  container,  closure, 
and  coil  coating  operations.  Regulation 
8,  Rule  16  controls  VOC  emissions  fiom 
solvent  cleaning  operations  employing 
Cold  Qeaners,  Open  Top  Vapor 
Degreasers  and  Conveyorized 
Degreasers.  Regulation  8,  Rule  28 
controls  VOC  emissions  bom  pressure 
relief  valves  at  petroleum  refineries  and 
chemical  plants.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  These  rules  were  originally 
adopted  as  part  of  BAAQMD's  effort  to 
achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA's  SlP-Call  and 
the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  final  action  for  these 
rules. 

EPA  Evaluation  and  Action 

In  determining  the  approvabiUty  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  staticmary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  fi-om  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Tedmique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 

■'  EPA  adopted  the  compleieness  criteria  on 
February  16. 1990  (55  FR  5S30)  and.  pursuant  to 
•ection  ilO(kMlXA)of  the  CAA.  reviled  the  criteria 
on  August  26. 1991  (56  FR  42216). 


CAA,  Congressiratified  EPA's  use  of 
these  documeiHs.  as  well  as  other 
Agency  policy Jfor  requiring  States  to 
"fix-up"  their  lACT  rules.  See  section 
182(a)(2)(A).  Tie  CTG  applicable  to 
Regulation  8,  Fkile  11  is  entitled 
"Control  of  Vo  atile  Organic  Emissions 
from  Existing !  tationary  Sources- 
Volume  n:  Siui  ace  Coating  of  Cans. 
Coils,  Paper,  Fi  brics.  Automobiles,  and 
Light-Duty  Tru  ±s",  EPA-450/2-77- 
008:  The  CTG  i  pplicable  to  Regulation 
8,  Rule  16  is  en  titled  "Control  of 
Volatile  Organi :  Emissions  fitjm  Solvent 
Metal  Cleaning ',  EPA-450/2-77-022, 

The  CTG  app  licable  to  Regulation  8, 
Rule  28  is  entitled  "Control  of  Volatile 
Organic  Conip<jund  Equipment  Leaks 
bom  Synthetic  Organic  Chemical  and 
Polymer  Manufacturing  Equipment", 
EPA-450/3-83-fO06.  In  general,  these 
guidance  docui  iients  have  been  set  forth 
to  ensure  that  VOC  rules  are  fully 
enforceable  an<  strengthen  or  maintain 
the  SIP. 

BAAQMD's  J  ubmitted  Rule  11 
includes  the  fo  lowing  significant 
changes  fix)m  tl  e  current  SIP: 

•  Limits  the  /OC  contents  of  interior 
body  spray,  twt  i-piece  can  exterior  end 
coating,  and  th(  interior  of 
reconditioned  <  rums,  pails  and  lids 
coatings  to  limls  found  in  the 
applicable  CTCl 

•  Mandates  mat  air  pollution 
abatement  equi  )ment  meet  the 
requirements  o  Regulation  2,  Rule  1. 

•  Deletes  seciion  on  the  analysis  of 
non-heat-set  in  ;  samples,  thereby 
removing  a  pre  iously  identified 
deficiency, 

•  Adds  EPA  nethods  25  and  25A  as 
test  methods  th  it  can  be  used  to 
determine  compliance. 

BAAQMD's  iibmitted  Rule  16 
includes  the  fol  lowing  significant 
changes  from  tl  e  current  SIP: 

•  Adds  requi  -ement  for  down-time 
cover. 

•  Removes  tile  Air  Pollution  Control 
Officer's  (APCQ)  discretion  in 
approving  alternate  methods  to  limit 
solvent  cany  out, 

•  Adds  EPA  1  nethods  25  and  25A  as 
test  methods  thj  it  can  be  used  to 
determine  compliance. 

BAAQMD's  submitted  Rule  28 
includes  the  fol  owing  significant 
changes  frt»m  th  b  current  SIP: 

•  Exempts  re  earch  and  development 
facilities, 

•  Adds  defin  tions  of  inaccessible 
pressure  relief  >  alve  and  leak 
minimization, 

•  Requires  in  tpection  of  pressure 
relief  valves  pre  tected  by  rupture  disks, 

•  Revises  the  pressure  relief  valve 
repair  provision  s, 

•  Includes  pipvisions  for  identifying 
leaks  and  relief  j/alves. 


•  Adds  sections  for  determining  ' 
OHitrol  efficiency,  analysis  of  samples, 
andportable  hydrocarbon  detectors. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
reflations,  and  EPA  policy.  Therefore. 
BAAQMD's  Regulation  8.  Rule  11,  Metal 
Container,  Closure  and  Coil  Coating, 
Rule  16,  Solvent  Cleaning  Operations, 
and  Rule  28,  Pressure  Relief  Valves  at 
Petroleum  Refineries  and  Chemical 
Plants  are  being  approved  under  section 
110(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  Part 
D. 

The  final  action  on  these  rules  serves, 
as  a  final  determination  that  the 
deficiencies  in  these  rules  have  been 
corrected.  Therefore,  if  this  direct  final 
action  is  not  withdrawn,  on  February  7, 
1995,  any  sanction  or  Federal 
Implementation  Plan  Clock  is  stopped. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or  ' 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  SIP  shall  be  considered 
separately  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  reauirements. 

EPA  is  publishing  this  notice  without 
prior  proposal  because  the  Agency 
views  these  as  noncontroversial 
amendments  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  February  7, 
1995,  unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  pubUshing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  February  7, 1995. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.Q  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rules  will  not  have  a  significant 


impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50,000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I,  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.  Q.  1976);  42  U.S.C. 
7410(a)(2). 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  December  1, 1994. 
Nora  L.  McGee, 
Acting  Regional  Administrator 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671  q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(199)(i)(A)(l)  to 
read  as  follows: 

$52,220    Identification  of  plan. 

*        *        *        •        • 

(c)  *  •  • 

(199)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  September  28, 1994  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 


(A)  Bay  Area  Air  Quality  Manaeement 
District. 

(1)  Regulation  8,  Rules  11  and  16 
adopted  on  June  15, 1994,  and 
Regulation  8.  Rule  28  adopted  on  lune 
1.1994. 
*        •        •        •        • 

IFR  Doc.  94-30325  Fiied  12-S-94;  8:45  am] 
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40  CFR  Part  52 

[CA  102-1-e744c;  FRL-6120-3] 

Approval  and  Promulgation  of 
Imptemantation  Plans;  California  State 
Implementation  Plan  Revision;  Interim 
Final  Determination  That  State  Has 
CofFected  the  Deficiency 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Interim  final  rule. 


SUMMARY:  Elsewhere  in  today's  Federal 
Register  EPA  has  published  a  direct 
final  rulemaking  ftilly  approving 
revisions  to  the  California  State 
Implementation  Plan.  The  revisions 
concern  Bay  Area  Air  Quality 
Management  District  Regulation  8, 
Rules  11, 16,  and  28.  EPA  has  also 
published  a  proposed  rulemaking  to 
provide  the  public  with  an  opportunity 
to  comment  on  EPA's  action.  If  a  person 
submits  adverse  comments  on  EPA's 
proposed  action  within  30  days  of 
publication  of  the  proposed  and  direct 
final  actions.  EPA  will  withdraw  its 
direct  final  action  and  will  consider  any 
comments  received  before  taking  final 
action  on  the  State's  submittal.  Based  on 
the  proposed  full  approvals,  EPA  is 
making  an  interim  final  determination 
by  this  action  that  the  State  has 
corrected  the  deficiencies  for  which 
sanctions  clocks  began  on  July  12, 1993. 
May  13, 1993,  and  June  16, 1993. 
respectively.  The  interim  final  action 
will  defer  the  application  of  the  offset 
sanctions  and  defer  the  application  of 
the  highway  sanctions.  Although  the 
interim  final  determination  is  effective 
upon  publication.  EPA  will  take 
comment.  If  no  comments  are  received 
on  EPA's  proposed  approval  of  the 
State's  submittal,  the  direct  final  action 
published  in  today's  Federal  Register 
will  also  finalize  EPA's  determination 
that  the  State  has  corrected  the 
deficiencies  that  started  the  sanctions 
clocks.  If  comments  are  received  on 
EPA's  proposed  approval  and  this 
interim  final  action,  EPA  will  publish  a 
final  action  taking  into  consideration 
any  comments  received. 
DATES:  This  interim  final  rule  is 
effective  on  December  9, 1994. 


Comments  must  be  received  by 
January  9, 1995. 

ADDRESSES:  Comments  should  be  sent 
to:  Daniel  A.  Meer.  Rulemaking  Section 
(A-5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105. 

The  state  submittal  and  EPA's 
analysis  for  that  submittal,  which  are 
the  basis  for  this  action,  are  available  for 
public  review  at  the  above  address  and 
at  the  following  locations: 

Environmental  Protection  Agency,  Air 

Docket  6102.  401  "M"  Street  SW., 

Washington  DC  20460. 
California  Air  Resources  Board,  Stationary 

Source  Division,  Rule  Evaluation  Section. 

2020  "L"  Street,  Sacramento,  CA  95814. 
Bay  Area  Air  Quality  Management  District. 

939  Ellis  Street.  San  Francisco.  CA  94109. 

FOR  FURTHER  INFORMATION' CONTACT: 
Daniel  A.  Meer.  Chief,  Rulemaking 
Section  (A-S-3),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street.  San  Francisco,  CA  94105. 
Telephone:  (415)  744-1185. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  31. 1990  the  State 
submitted  BAAQMD's  Regulation  8, 
Rule  11,  Metal  Container.  Closure,  and 
Coil  Coating;  Rule  16.  Solvent  Cleaning 
Operations;  and  Rule  28  Pressure  Relief 
Valves  at  Petroleum  Refineries  and 
Chemical  Plants.  EPA  published  limited 
disapprovals  for  Rule  11.  Rule  16.  and 
Rule  28  in  the  Federal  Register  on  July 
12, 1993.  May  13. 1993.  and  June  16, 
1993,  respectively.  58  FR  37421,  58  FR 
28356,  58  FR  33194.  EPA's  disapproval 
actions  started  18-month  clocks  for  the 
mandatory  application  of  one  sanction 
(followed  by  a  second  sanction  6 
months  later)  under  section  179  of  the 
Clean  Air  Act  (Act)  and  24-month 
clocks  for  promulgation  of  a  Federal 
Implementation  Plan  (FIP)  under 
section  110(c)  of  the  Act.  The  State 
subsequently  submitted  revised  rules  on 
September  28, 1994.  EPA  has  taken 
direct  final  action  on  this  submittal 
pursuant  to  its  modified  direct  final 
policy  set  forth  at  59  FR  24054  (May  10. 
1994).  In  the  Rules  section  of  today's 
Federal  Register.  EPA  has  issued  a 
direct  final  full  approval  of  the  State  of 
California's  submittal  of  BAAQMD's 
Regulation  8,  Rules  11. 16,  and  28.  In 
addition,  in  the  Proposed  Rules  section 
of  today's  Federal  Register,  EPA  has 
proposed  full  approval  of  the  State's 
submittal. 

Based  on  the  proposed  and  direct 
final  approval  set  forth  in  today's 
Federal  Register.  EPA  believes  that  it  is 
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more  liMy  than  not  tbat  the  State  has 
corrected  the  original  disapproval 
deficiencies.  Thoefoce.  EPA  is  taking 
this  fijoal  rulemaking  action,  effective  oq 
puUication,  finding  that  the  State  has 
corrected  the  deficiencies.  However. 
EPA  is  also  providing  the  public  with  an 
opportunity  to  comment  on  this  final 
action.  If,  based  on  any  comments  on 
the  action  dekning  application  of 
sanctions  and  any  comments  on  EPA's 
proposed  full  approval  of  the  State's 
submittal,  EPA  determines  that  the 
State's  submittal  is  not  fully  approvable 
and  this  final  action  was  inappropriate, 
EPA  will  either  propose  or  take  final 
action  Ei^^ing  that  the  State  has  not 
correctey  ihe  original  disapproval 
deficiencies.  As  appropriate,  EPA  will 
also  issue  an  interim  final  detennination 
or  a  final  detennination  that  the 
deficiencies  have  not  been  corrected. 
Until  EPA  takes  such  an  action,  the 
application  of  sanctions  will  continue  to 
be  deferred  and  or  stayed. 

This  action  does  not  stiyp  the 
mandatory  sanctions  clocks  that  started 
for  this  area  on  July  12, 1993.  May  13. 
1993.  or  June  16, 1993.  However,  this 
action  will  defer  the  application  of  the 
ofiisets  sanctions  and  will  defer  the 
application  of  the  highway  sanctions. 
See  59  FR  39832  (Aug.  4, 1994).  If  EPA's 
direct  final  action  fully  approving  the 
State's  submittal  becomes  effective, 
such  action  vrill  permanently  stop  the 
mandatory  sanctions  clociis  and  will 
permanently  lift  any  applied,  stayed  or 
deferred  sanctions.  If  EPA  withdraws 
the  direct  final  action  based  on  adverse 
comments  and  EPA  subsequently 
determines  that  the  State,  in  feet,  did 
not  cwrect  the  disapproval  deficiencies, 
the  sanctions  consequences  described  in 
tho  sanctions  rule  will  applv.  See  59  FR 
39832,  to  be  codified  at  40  CFR  52.31. 

11.  EPA  Action     . 

EPA  is  taking  interim  final  actioti 
finding  that  the  State  has  corrected  the 
disapproval  deficiencies  that  started  the 
sanctiotL^  clocks.  Based  on  this  action, 
application  of  the  offset  sanctions  will 
be  deferred  and  application  of  the 
highway  sanctions  will  be  deferred  until 
EPA's  direct  final  action  fully  approving 
the  State's  submittal  becomes  effective 
or  until  EPA  takes  action  proposing  or 
finally  disapproving  in  whole  or  part 
the  State  submittal.  If  EPA's  direct  final 
action  fully  approving  the  State 
submittal  becomes  effective,  at  that  time 
any  mandatory  sanctions  clocks  will  be 
permanently  stopped  and  any  applied, 
stayed  or  deferrt'd  sanctions  will  be 
permanently  lifted. 

Because  EPA  has  determined  that  the 
State  has  an  approvable  plan,  relief  from 
sanctions  should  be  provided  as  quidJy 


impracticable 
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in  the  public : 
sanctions  or  to! 


as  possible.  Thlnefoce,  EPA  is  invddng 
the  good  causa  exception  imder  the 
Administrative  Proosdure  Act  (APA)  in 
not  providing  4n  opportunity  fin- 
comment  befc^  this  action  takes  effect.' 
5  U.S.C.  553(b]|B).  EPA  believes  that 
notice-and-comment  rulemaking  before 
the  effective  d^e  of  this  action  is 

id  contrary  to  the  pubUc 
is  reviewed  the  State's 
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sficiencies  that  started 
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Iterest  to  initially  impose 
keep  applied  sanctions 
in  place  when  the  State  has  most  likely 
done  all  that  it  [:an  to  correct  the 
deficiencies  th^t  triggered  the  sanctions 
clocks.  Moreover,  it  would  be 
impracticable  tb  go  through  notice-and 
comment  ruleiaaking  on  a  finding  that 
the  State  has  corrected  the  deficiencies 
prior  to  the  rulemaking  approving  the 
State's  submittal.  Therefwe,  EPA 
believes  that  it  Is  necessary  to  use  the 
making  process  to 
,  or  defer  sanctions 
while  EPA  confpletes  its  rulemaking 
process  on  the  tpprovability  of  the 
State's  submittel.  MoreovCT.  with 
respect  to  the  ^fective  date  of  this 
action,  EPA  is  invoking  the  good  cause 
exception  to  the  30-day  notice 
requin^nent  of  khe  APA  because  the 
purpose  of  thisjdocument  is  to  relieve 
a  restriction.  S^  5  U.S.C  553(dMl). 

The  Office  of  Management  and  Budget 
(OMB)  has  exeifipted  Ibis  action  from 
Lecutive  Order  12866. 
latory  Flexibility  Act. 
|.,  EPA  must  prepare 
,  ibility  analysis 
assessing  the  in  ipact  of  any  proposed  or 
final  rule  on  sn  all  entities.  5  U.S.C  603 
and  604.  Altera  Jtively,  EPA  may  certify 
that  the  rules  vi  ill  not  have  a  significant 
economic  impa  :t  on  a  substantial 
number  of  smal  I  entities.  Small  entities  . 
include  small  b  isinesses,  small  not-for- 
profit  enterprise  ss,  and  government 
entities  with  ju  isdiction  over 
populations  of  ess  than  50,000. 

This  action  t«  mporarily  relieves 
sources  of  an  ac  ditional  burden 
potentially  plac  sd  on  them  by  the 
sanctions  provi  ;ions  of  the  Act. 
Therefore,  I  cerl  ify  that  it  does  not  have 
an  impact  on  ar  y  small  entities. 
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Incorporation  by  refiarence, 
Intergovenmiental  regulations. 
Reporting  and  recordkeeping 
requirements,  Ozone.  Volatile  organic 
compoimds. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  Dacembsr  1, 1994. 
Nora  L.  McGee, 
Acting  Regional  Administrator. 
(FR  Doc.  94-30326  Filed  12-»-94;  8:45  am| 
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[CA  12S-1-6804I>;  FRL-6119-8| 

Approval  and  Promulgation  of 
Imptofnentation  Plans;  CaRfomia  State 
Implementation  Plan  Revision;  Interim 
Rnal  Oeterminallon  That  State  Has 
Corrected  Deficiencies 

AGENCY:  &iviroiunental  Protection 
Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  Elsewhere  in  today's  Federal 
Register  EPA  has  published  a  proposed 
rulemaking  fully  approving  revisions  to 
the  California  State  Implementation 
Plan.  The  revisions  concern  San  Diego 
County  Air  Pollution  Control  District 
Rule  67.3,  Metal  Parts  and  Products 
Coating  Operations.  The  proposed 
rulemaking  provides  the  public  with  an 
opportunity  to  comment  on  EPA's 
action  approving  Rule  67.3.  Based  on 
the  proposed  approval,  EPA  is  making 
an  interim  final  determination  by  this 
action  that  the  State  has  corrected  the 
deficiencies  for  which  a  sanctions  dock 
was  activated  on  May  13, 1993.  This 
action  will  defer  the  application  of  the 
offset  sanction  and  defer  the  application 
of  the  highway  sanction.  Although  this 
action  is  effective  upon  publication, 
EPA  will  take  comment.  If  comments 
are  received  on  EPA's  proposed 
approval  and  this  interim  final  action. 
EPA  will  publish  a  final  document 
taking  into  consideration  any  comments 
received. 

DATES:  The  effective  date  is  December  9. 
1994. 

Comments  must  be  received  by 
January  9, 1995. 

ADDRESSES:  Comments  should  be  sent 
to:  Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

The  state  submittal  and  EPA's 
analysis  for  that  submittal,  which  are 
the  basis  for  this  action,  are  available  for 
public  review  at  the  above  address  and 
at  the  following  locations: 


Environmental  ProtectioD  Agency,  Air 

Docket  6102. 401  "M"  Street.  SW., 

Washington  2046a 
California  Air  Resources  Board,  Stationary 

Source  Division,  Rule  Evaluation  Section. 

2020  "L"  Street.  Sacramento.  CA  95814. 
San  Diego  County  Air  Pollution  Control  - 
.  District,  9150  Chesapeake  Drive,  CA 

92313-1095. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Liu.  Rulemaking  Section  (A-5-3), 
Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  DC,  75  Hawthorne  Street.  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1199. 

SUPPt-EMENTARV  INFORMATION: 
I.  Background 

On  April  5, 1991,  the  State  submitted 
San  Diego  County  Air  Pollution  Control 
District  (SDCAPCD)  Rule  67.3,  Metal 
Parts  and  Products  Coating  Operations, 
for  which  EPA  published  a  limited 
disapproval  in  the  Federal  Register  on 
May  13. 1993.  (58  FR  28357).  EPA's 
limited  disapproval  action  started  an  18- 
month  clock  for  the  application  of  one 
sanction  (followed  by  a  second  sanction 
6  months  later)  under  section  179  of  the 
Clean  Air  Act  (Act)  antf  a  24-month 
clock  for  promulgation  of  a  Federal 
Implementation  Plan  (FIP)  under 
section  1 10(c)  of  the  Act.  The  State 
subsequently  submitted  a  revised  rule 
on  November  23. 1994.  The  revised  rule 
was  adopted  by  the  SDCAPCD  on 
November  1, 1994.  In  the  Proposed 
Rules  section  of  today's  Federal 
Register,  EPA  has  proposed  fiill 
approval  of  the  State's  submittal  of 
SDCAPCD  Rule  67.3,  Metal  Parts  and 
Products  Coating  Operations. 

Based  on  the  proposed  approval  set 
forth  in  today's  Federal  Register,  EPA 
believes  that  it  is  more  likely  than  not 
that  the  State  has  corrected  the  original 
disapproval  deficiencies.  Therefore. 
EPA  is  taking  this  final  rulemaking 
action,  effective  on  publication,  finding 
tnat  the  State  has  corrected  the    • 
deficiency.  However,  EPA  is  also 
providing  the  public  with  an 
opportunity  to  comment  on  this  final 
action.  If,  based  on  any  comments  on 
this  action  and  any  comments  on  EPA's 
proposed  approval  of  the  State's 
submittal.  EPA  determines  that  the 
State's  sulnnittal  is  not  fidly  approvable 
and  this  final  action  was  inappropriate, 
EPA  will  either  propose  or  take  final 
action  finding  that  the  State  has  not 
corrected  the  original  disapproval 
deficiency.  As  appropriate,  EPA  will 
also  issue  an  interim  final  determination 
or  a  final  determination  that  die 
deficiency  has  not  been  corrected.  Until 
EPA  takes  such  an  action,  the 


application  of  sanctions  will  continue  to 
be  deferred  and/or  stayed. 

This  action  does  not  stop  the 
sanctions  clock  that  started  for  this  area 
on  May  13. 1993.  However,  this  action 
will  defer  the  application  of  the  offsets 
sanction  and  will  defer  the  application 
of  the  highway  sanction.  See  59  FR 
39832  (Aug.  4, 1994).  If  EPA's  proposal 
fully  approving  the  State's  submittal 
becomes  final,  such  action  will 
permanently  stop  the  sanctions  clock 
and  will  permanently  lift  any  applied, 
stayed  or  deferred  sanctions.  If  EPA 
receives  adverse  comments  and 
subsequently  determines  that  the  State, 
in  feet,  did  not  correct  the  disapproval 
deficiency,  the  sanctions  consequences 
described  in  the  sanctions  rule  will 
apply.  See  59  FR  39832.  to  be  codified 
at  40  CFR  52.31. 

n.  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiencies  that  started  the 
sanctions  clock.  Based  on  this  action, 
application  of  the  offset  sanction  will  be 
deferred  and  application  of  the  highway 
sanction  will  be  deferred  until  EPA 
takes  final  rulemaking  action  fully 
approving  the  State's  submittal  or  until 
EPA  takes  action  proposing  or 
disapproving  in  whole  or  part  the  State 
submittal.  If  EPA's  proposed  rulemaking 
action  fully  approving  the  State 
submittal  becomes  final,  at  that  time  any 
sanctions  clocks  will  be  permanently 
stopfied  and  any  applied,  stayed  or 
deferred  sanctions  will  be  permanently 
lifted. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  corrected 
the  deficiencies  identified  in  EPA's 
limited  disapproval  action,  relief  from 
sanctions  should  be  provided  as  quickly 
as  possible.  Therefore,  EPA  is  invoking 
the  good  cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect.' 
5  U.S.C.  553(b)(B).  EPA  believes  that 
notice-and-comment  rulemaking  before 
the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State's 
submittal  and.  through  its  proposed 
action,  is  indicating  that  it  is  more  likely 
than  not  that  the  State  has  corrected  the 
deficiencies  that  started  the  sanctions 
clock.  Therefore,  it  is  not  in  the  public 
interest  to  initially  impose  sanctions  or 
to  keep  applied  sanctions  in  place  when 
the  State  has  most  likely  done  all  that 


'  As  previously  noted,  however,  by  this  action 
EPA  is  providing  the  public  with  a  chance  to 
comment  on  EPA's  determination  af^er  the  effsctive 
date  and  EPA  will  coosidar  any  comments  received 
in  determining  whether  to  leverse  such  action. 


it  can  to  correct  the  deficiencies  diat 
triggered  the  sanctions  clock  Moreover, 
it  would  be  impracticable  to  go  through 
notice-and  comment  rulemaldng  on  a 
finding  that  the  State  has  corrected  the 
deficiencies  prior  to  the  rulemaking 
approving  the  State's  submittal. 
Therefore.  EPA  believes  that  it  is 
necessary  to  use  the  interim  final 
rulemaking  process  to  temporarily  stay 
or  defer  sanctions  while  EPA  completes 
its  rulemaking  process  on  the 
approvability  of  the  State's  submittal. 
Moreover,  with  respect  to  the  effective 
date  of  this  action,  EPA  is  invoking  the 
good  cause  exception  to  the  30-day 
notice  requirement  of  the  APA  because 
the  purpose  of  this  document  is  to 
relieve  a  restriction.  See  5  U.S.C. 
553(d)(1). 

m.  Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  action  temporarily  relieves 
sources  of  an  additional  burden 
potentially  placed  on  them  by  the 
sanctions  provisions  of  the  Act. 
Therefore,  I  certify  that  it  does  not  have 
an  impact  on  any  small  entities. 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

List  ofSubiects  in  40  CFR  Part  52 

Environmental  protection.  Air 

pollution  control.  Hydrocarbons.  ! 

Intergovernmental  regulations.  ! 

Reporting  and  recordkeeping.  Ozone,  i 

Volatile  organic  compounds.  ' 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  2. 1994. 
Nora  L.  McGee, 
Acting  Regional  Administrator. 
IFR  Doc.  94-30329  Filed  12-8-94;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AQBICY 

44  era  Rwti  SS,  M.  64, 65, 70.  and  75 
RM3067-AC17 

Opwi  MMtfng,  Extension  of  Comment 
Period;  Flood  Control  Restoration 
Zones 

AOeiCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Interim  final  rule;  open  meeting 
and  extension  of  comment  period. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  announces  the 
following  meeting  and  extension  of 
comment  period  on  the  interim  final 
rule,  National  Flood  Insurance  Program; 
Insurance  Coverage  and  Rates.  Criteria 
for  Land  Management.  Use, 
Identification,  and  Mapping  of  Flood 
Control  Restoration  Zone,  published 
October  25, 1994.  59  FR  53592.  The 
meeting  will  be  held  on  December  19, 
1994,  at  FEMA  Headquarters  in 
Washington,  DC.  The  agenda  for  the 
meeting  is  to  hear  and  respond  to 
comments  of  interested  parties  on  the 
Interim  Final  Rule.  The  period  for 
submitting  comments  has  been 
extended  from  December  9, 1994  to 
December  23. 1994. 

DATES:  The  date  of  the  meeting  is 
Monday.  December  19. 1994.  from  9.00 
am  to  12:00  noon.  The  date  for 
submission  of  comments  is  extended  to 
close  of  business  on  Friday.  December 
23. 1994. 

ADDRESSES:  Please  submit  any 
comments  to  the  Rules  Do<Jcet  Clerk, 
=  Office  of  the  General  Counsel.  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472 
(facsimile)  202-646-4536. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  information  on  the  interim  final  rule 
please  contact:  William  R.  Locke, 
Mitigation  Directorate.  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472, 
(202)  64&-2717.  For  information  on  the 
meeting  please  contact:  Claire  Drury, 
Mitigation  Directorate,  Federal 
Emergency  Management  Agency.  500  C 
Street  SW..  Washington.  DC  20472. 
(202) 646-2884. 

SUPfn^MENTARY  INFORMATION:  The 
meeting  will  be  held  at  the  Headquarters 
of  FEMA:  Federal  Emergency 
Management  Agency,  500  C  Street.  SW.. 
Washington.  DC  20472.  Room  directions 
will  be  posted  in  the  lobby.  The  meeting 
will  be  open  to  the  public  with 
approximately  40  seats  available. 
Individuals  who  plan  to  attend  the 
meeting  should  contact  Claire  Drury. 


idiy 
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on  or  before  December 


202-646-2884, 
16. 1994 

A  transfTiptjaf  the 
prepared  and 
rulemaking  docket 
transcript  will 
to  FEMA  30 
sooner  by  s] 
reporter. 

Dated:  December  5, 1994. 
2>peiice  wv.  PBTr]|L 
Acting  General  Qpunsel. 
|FR  Doc.  94-303  >8  Filed  12-8^94;  8:45  am] 
MUJNQ  cow  I7ia  03-PuM 


meeting  will  be 
become  part  of  the 
.Copies  of  the 
se  available  upon  request 
s  after  the  meeting,  or 
'  arrangement  with  the 


FEDERAL  COI  IMUNICATiONS 
COMMISSION 

47CFRPart7: 

{MM  Docket  No.  )4-30;  RM-8457] 

Television  Bro  idcasting  Services; 
Kaneohe,  Haw  lii 

AGENCY:  Feden  1  Communications 
Commission. 

ACTION:  Final  r  ile. 


SUMMARY:  ThisWocument  allots  UHF 
Television  Chahnel  66+  to  Kaneohe, 
Hawaii,  as  the  Community's  first  local 
television  service,  at  the  request  of 
Collins/West  Broadcasting.  See  59  Fed. 
Reg.  23043.  Makr  4, 1994.  Channel  66+ 
can  be  allotted  lo  Kaneohe  consistent 
with  the  Comnnssion's  minimum 
distance  separa  tion  requirements  of 
Section  73.610  The  coordinates  for  this 
allotment  are  N  orth  Latitude  21-25-18 
and  West  Long  tude  157-48-06. 
Although  the  C  immission  has  imposed 
a  ft^eze  on  tele  vision  allotments  in 
certain  areas,  K  meohe  is  not  in  one  of 
the  affected  are  is.  With  this  action,  this 
proceeding  is  t<  rminated. 
ElFFECnVE  DATE!  January  17. 1995. 
FOR  FURTHER  INI  ORMATKM  CONTACT: 
Nancy  J.  Walls.  Mass  Media  Bureau 
(202)  634-6530 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Zommission's  Report 
and  Order,  MW  Docket  No.  94-30. 
adopted  Novenfcer  22. 1994,  and 
released  November  30. 1994.  The  full 
text  of  this  Coninission  decision  is 
available  for  inspection  and  Copying 
during  normal  1  usiness  hours  in  the 
FCC  Reference  i  Center  (Room  239),  1919 
M  Street.  NW.  ^  Washington,  D.C.  The 
complete  text  o  this  decision  may  also 
be  purchased  fin  )m  the  Commission's 
copy  contractoii.  International 
Transcription  Service,  hic.  (202)  857- 
3800. 1919  M  Sjreet,  NW..  Room  246.  or 
2100  M  Street.  1 IW..  Suite  140, 
Washington.  DJ :.  20037. 


UMI 


List  of  Subjects  in  47  CFR  Fait  73 

Television  broadcasting. 

PART7a-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority: 47  US.C  154, 303. 

§73.606<b)    [AmandMq 

2.  Section  73.606(b),  the  Television 
Table  of  Allotments  under  Hawaii,  is 
amended  by  adding  Kaneohe,  Channel 
66+. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

IFR  Doc.  94-30332  Filed  12-8-94: 8:45  amj 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1002, 1160, 1161, 1162, 
1163,  and  1166 

[Ex  Parte  No.  55  (Sub-No.  94)] 

Revision  of  Application  Procedures 
and  Corresponding  Regulations 

[Ex  Parte  No.  55  (Sub-No.  86)] 

Revision  of  Licensing  Application 
Forms  and  Corresponding  Regulations 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rules. 


SUMMARY:  The  Commission  adopts  final 
rules  and  revised  application  forms  for 
licensing  proceedings  involving  motor 
and  water  carriers  of  property  and 
passengers,  property  brokers,  and 
household  goods  fieight  forwarders.  The 
revised  forms  and  procedures 
implement  the  Trucking  Industry 
Regulatory  Reform  Act  (TIRRA),  Title  II 
of  the  Hazardous  Materials 
Transportation  Act  of  1994.  Public  Law 
103-311  (August  26. 1994),  which 
significantly  amended  licensing 
standards  for  non-household  goods 
property  carriers  efiiective  January  1 , 
1995. 

The  revisions  adopted  here  also  ' 
streamline  and  simplify  licensing 
procedures  for  all  categories  of 
applicants  by  replacing  the 
comprehensive  licensing  application 
(Fo^rm  OP-1)  presently  used  with  a 
series  of  four  transportation  mode- 
specific  forms. 
EFFECTIVE  DATE:  The  rule  and 
application  form  revisions  announced 
here  will  become  effective  Januarv  1. 
1995. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Suzanne  ffiggins  CMalley.  (202)  927- 
7597  or  Richard  B.  Felder.  (202)  927- 
6373.  [TDD  for  the  hearing  impaired: 
(202)  927-5721.) 

SUPPLEMENTARY  INFORMATION:  Revised 
rules  and  application  procedures  were 
proposed  in  the  Commission's  notice 
published  at  59  FR  51546  (October  12, 
1994).  In  response  to  the  comments, 
some  procedural  and  clarifying 
revisions  to  the  rules  have  been  made. 
These  changes  represent  a  continuation 
of  our  efforts  to  streamline,  rationalize, . 
and  simplify  the  licensing  process  for 
all  applicants  as  initiated  in  Ex  Parte 
No.  55  (Sub-No.  84).  Revision  of 
Licensing  Application  forms  and 
Corresponding  Regulations,  notice  of 
proposed  rulemaking.  57  FR  37761 
(August  20. 1992),  supplemental  notice 
of  proposed  rulemaking,  58  FR  48628 
(September  17, 1993). 

Additional  information  is  contained 
in  the  Commission's  decision.  To 
purchase  a  copy  of  the  full  decision, 
v^-ite  to.  call,  orpick  up  in  person  from 
Dynamic  Concepts,  Inc.,  Room  2229. 
Interstate  Commerce  Commission 
Building,  Washington,  DC,  20423. 
Telephone:  (202)  289-4357/4359. 
(Assistance  for  the  hearing  impaired  is 
available  tlirough  TDD  service— (202)  927- 
5721) 

Environmental  and  Enei^ 
Consideratioiis 

We  ratify  our  preliminary  conclusion 
that  the  revised  application  forms  and 
corresponding  rules  revisions  adopted 
here  will  not  significantly  affect  either 
the  quality  of  the  human  environment 
or  conservation  of  energy  resources. 

Regulatory  FlexibUity  Analysis 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601,  et  seq.  (RFAj,  we  have 
examined  the  impact  of  this  proposed 
action  on  small  businesses  and  small 
organizations.  We  expect  that  the 
revised  application  form  and 
corresponding  regulations  will  result  in 
significant  cost  savings  to  both 
applicants  and  the  Commission  over  the 
long  term  and  will  present  immediate 
benefits  of  simplified  administrative 
processes  and  expedited  licensing 
procedures.  Despite  the  clear  prospects 
for  cost  savings  and  enhanced 
administrative  efficiencies,  we  do  not 
anticipate  that  the  proposal  will  have  a 
significant  economic  impact  as 
contemplated  by  RFA  standards.  The 
projected  impact  on  individual  small 
entities,  albeit  positive,  will  be 
incremental  and  clearly  not  substantial 
within  the  meaning  of  RFA. 

Under  5  U.S.C.  605(b),  we,  therefore, 
conclude  that  our  action  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
new  regulatory  requirements  are 
imposed,  directly  or  indirectly,  on  such 
entities.  The  purpose  and  anticipated 
effect  of  the  revised  application  forms 
and  corresponding  rule  revisions  is  to 
reduce  regulatory  bimiens.  The 
economic  impact  on  small  entities,  if 
any.  will  be  to  reduce  licensing  costs, 
but,  as  noted,  is  not  likely  to  be 
significant  within  the  meaning  of  the 
RFA.  Paperwork  Reduction  Analysis 

We  have  submitted  notice  of  this 
proceeding  and  the  revised  forms  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  Section  3504(h) 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  Chapter  35). 

We  estimate  that  an  average  of  2.5 
burden  hours  will  be  required  to 
complete  the  proposed  forms  in  the  OP- 
1  series  as  compared  with  4  burden 
hours  for  the  application  form  cimently 
used.  This  expected  reduction  in 
response  time  is  attributable  not  only  to 
elimination  of  the  public  need/public 
interest  evidence  requirements  for  non- 
household  goods  motor  property 
applicants,  as  mandated  by  TIRRA,  but 
also  to  the  simplified  response  format 
and  instructions.  Accordingly,  we 
anticipate  that  the  reduced  completion 
burden  will  be  realized  by  applicants  in 
all  motor  carrier  industry  segments,  not 
merely  those  directly  affected  by  TIRRA. 
The  annual  reporting  burden  ascribed 
to  the  Form  OP-1  in  the  current  OMB 
inventory  is  64.000  hours,  based  on  an 
estimate  of  4  burden  hours  per  filing 
and  16,000  Form  OP-1  filings  per  year 
at  the  time  the  estimate  was  submitted. 
We  anticipate  that  this  annual  reporting 
burden  will  be  reduced  to 
approximately  42,500  hours. 

This  estimate  is  based  on  our 
expectation  that  licensing  application 
filings  will  rise  slightly  over  those 
recorded  in  fiscal  year  1993  (to 
approximately  18.000).  This  projection 
reflects  at  least  a  short-term  increased 
interest  in  obtaining  motor  common 
carrier  authority  due  to  TIRRA 's 
elimination  of  individual  tariff  filing 
requirements  for  non-household  goods 
motor  property  carriers. 

The  estimated  burden  hours  include 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
reduced  reporting  burden  estimated 
here  does  not  reflect  further  reductions 
in  the  Commission's  overall  reporting 
burden  occasioned  by  the  elimination  of 
ETA  fihngs  and  the  significant  projected 
reduction  in  TA  filings. 


List  of  Subjects 

49  CFR  Part  1002 

Administrative  practice  and 
procedure,  Common  carriers.  Freedom 
of  information.  User  fees. 

49  CFR  Part  1160 

Administrative  practice  and 
procedure.  Brokers,  Buses.  Freight 
forwarders.  Maritime  carriers.  Motor 
carriers. 

49  CFR  Part  1161 

Administrative  practice  and 
procedure.  Motor  carriers. 

49  CFR  Part  1162 

Administrative  practice  and 
procedure.  Maritime  carriers.  Motor 
carriers. 

49  CFR  Part  1163 

Administrative  practice  and 
procedure.  Motor  carriers. 

49  CFR  Part  1166 

Administrative  practice  and 
procedure.  Maritime  carriers. 

Decided:  December  1. 1994. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Morgan,  and  Commissioners 
Simmons  and  Owen. 
Veraon  A.  Williams. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X.  parts  1002. 
1160,  and  1166  are  amended  as  follows 
and  under  the  authority  of  49  U.SX:. 
10321,  parts  1161, 1162.  and  1163  are 
removed. 

PART  1002— FEES 

1.  The  authority  citation  for  part  1002 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a)(4)(A).  5  U.S.C. 
553.  31  U.S.C.  9701.  and  49  U.S.C  10321 

2.  In  §  1002.2,  paragraphs  (c)  and 
(d)(1)  are  revised  to  read  as  follows: 

§1002.2    FUingfees. 

*         *         *         •        • 

(c)  Fees  not  refundable.  Fees  will  be 
assessed  for  every  filing  in  the  type  of 
proceeding  listed  in  the  schedule  of  fees 
contained  in  paragraph  (f)  of  this 
section,  subject  to  the  exceptions 
contained  in  paragraphs  (d)  and  (e)  of 
this  section.  After  the  application, 
petition,  notice,  tariff,  contract,  or  other 
doctiment  has  been  accepted  for  filing 
by  the  Commission,  the  filing  fee  will 
not  be  refunded,  regardless  of  whether 
the  application,  petition,  notice,  tariff, 
contract,  or  other  document  is  granted 
or  approved,  denied,  rejected  before 
docketing,  dismissed,  or  withdrawn.  If 
an  individual  exemption  proceeding 
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becomes  a  matter  of  general 
applicability  and  is  handled  through  the 
rulemaking  process,  the  Commission 
will  refund  the  filing  fee. 

(d)  •  '  • 

(1)  Separate  fses  need  not  be  paid  for 
related  applications  filed  by  the  same 
applicant  which  would  be  the  subject  of 
one  proceeding.  (This  does  not  mean 
requests  for  multiple  types  of  operating 
authority  filed  on  forms  in  the  OP-a 
series.  A  separate  filing  fee  is  required 
for  each  type  of  authority  sought  in  each 
transportation  mode-^^.g.,  common, 
contract  and  broker  authority  for  motor 
property  carriers.) 

3.  Part  1160  is  revised  to  read  as 
follows: 

PART  1160— RULES  GOVERNING 
APPLICATIONS  FOR  OPERATING 
AUTHORITY 

Subpart  A— How  to  Apply  for  Operating 
Authority 

Sec     . 

1160.1  Applications  governed  by  these 
rules. 

1160.2  Modified  procedure. 

1160.3  Starting  the  application  process: 
Form  OP-1. 

1160.4  Types  of  applications. 

1 160.5  Commission  review  of  the 
application. 

1160.6  Appeals  to  rejections  of  the 
application. 

1160.7  Changing  the  request  for  authority  or 
filing  supplementary  evidence  after  the 
application  is  filed. 

1160.8  After  publication  in  the  ICC 
Register. 

1160.9  Obtaining  a  copy  of  the  application. 

1160.10  Opposed  applications. 

1160.11  Filing  a  reply  statement. 

1160.12  Applicant  withdrawal. 

Subpart  B— How  to  Oppose  Requests  for 
Authority 

1160.40  Definitions. 

1160.41  Time  for  filing. 

1160.42  Contents  of  the  protest. 

1160.43  Withdrawal. 

Subpart  0— General  Rules  Governing  the 
Application  Process 

1160.60  Applicable  rules. 

1160.61  Contacting  another  party. 

1160.62  Serving  copies  of  pleadings. 

1160.63  Replies  to  motions. 

1160.64  FAX  filings. 

Anthority:  5  U.S.C.  553  and  559;  16  U.S.C 
1456;  49  U.S.C.  10101. 10305. 10321, 10921, 
10922. 10923, 10924, 10928,  and  11102. 

Subpart  A— How  to  Apply  for 
Operating  Authority 

11160.1    AppNcaMons  governed  by  these 


These  rules  govern  the  handling  of 
applications  for  operating  authority  of 
the  following  type: 
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(a)  Applicat  ons  for  certificates  and 
permits  to  op«  rate  as  a  motor  common 
or  contract  cai  rier  of  property  or 
passengers. 

(b)  Applicat  ons  for  permits  to  operate 
as  a  househoh  goods  freight  forwarder. 

(c)  Applicat  ons  for  certificates, 
permits,  and  e  temptions  for  water^ 
carrier  transpc  rtation  of  property  and 
passengers. 

(d)  Applicat  ons  for  licenses  to 
operate  as  a  bi  iker  of  motor  vehicle 
transportation 

(e)  Applicat  ons  for  certificates  under 
49  U.S.C.  1092  2(c)(2)(A)  to  operate  as  a 
motor  commoi  i  carrier  of  passengers  in 
intrastate  com  nerce  on  a  route  over 
which  applica  it  holds  interstate 
authority  as  orNcvember  19, 1982. 

(0  Applications  for  certificates  under 
49  U.S.C.  1092  2(c)(2)(B)  to  operate  as  a 
motor  commoi  i  carrier  of  passengers  in 
intrastate  comi  nerce  on  a  route  over 
which  applica  it  has  been  granted  or 
will  be  grante<  interstate  authority  after 
November  19,  1982. 

(g)  Applicat  ons  for  temporary  motor 
and  water  carr  er  authority. 

§1160.2    Modiled  procedure. 

The  Commi!  sion  will  handle 
licensing  appli  cation  proceedings  using 
the  modified  p  rocedure,  if  possible.  The 
applicant  and  protestants  send 
statements  mafie  imder  oath  (verified- 
statements)  to  0ach  other  and  to  the  ICC. 
There  are  no  personal  appearances  or 
formal  hearings. 

§1160.3    Starting  the  application  process: 
Form  OP-1. 

(a)  All  appli(  ants  shall  file  the 
appropriate  foi  m  in  the  OP-1  series, 
effective  Janua  y  1, 1995.  Form  OP-1  for 
motor  property  carriers  and  brokers  of 
general  height  and  household  goods; 
Form  OP-l(P)  or  motor  passenger 
carriers;  Form  3P-1  (FF)  for  freight 
forwarders  of  1  ousehold  goods;  and 
Form  OP-l(W;  for  water  carriers.  A 
separate  filing  ee  in  the  amount  at  49 
CFR  1002.2(f)  i !  required  for  each  type 
of  authority  soi  ight  in  each 
transportation  node. 

(b)  Obtain  th  3  form  at  Commission 
regional  and  field  offices,  or  call  the 
Commission's  Automated  response 
number  at  (20a  927-7600. 

§1160.4   Types  of  applications. 

(a)  Fitness  aj  pHcations.  Motor 
property  appli<  ations  and  certain  types 
of  motor  passeiger  applications  require 
only  the  finding  that  the  applicant  is  fit, 
willing  and  abh  to  perform  the  involved 
operations  and  to  comply  with  all 
applicable  stati  itory  and  regulatory 
provisions.  Th<  se  applications  can  be 
opposed  only  o  n  the  grounds  that 
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applicant  is  not  fit  [e.g.,  is  not  in 
compliance  with  appUcable  financial 
responsibility  and  safety  fitness 
requirements).  These  applications  are: 

(1)  Motor .conunon  and  contract 
carrier  of  property  (except  household 
goods)  and  motor  contract  carrier  of 
passengers  transportation. 

(2)  Motor  carrier  brokerage  of  general 
commodities  (except  household  goods). 

(3)  Certain  types  of  motor  passenger 
applications  as  described  in  Form  OP- 
1(P). 

(b)  Motor  passenger  "public  interest" 
applications  as  described  in  Form  OP- 
1(P). 

(c)  Intrastate  motor  passenger 
applications  imder  49  U.S.C. 
10922(c)(2)(A)  as  described  in  Form 
OP-1,  Schedule  B. 

(d)  Motor  common  carrier  of 
household  goods  applications.  These 
applications  require  a  finding  that: 

(1)  The  applicant  is  fit,  willing,  and 
able  to  provide  the  involved 
transportation  and  to  comply  with  all 
applicable  statutory  and  regulatory 
provisions;  and 

(2)  The  service  proposed  will  serve  a 
useful  public  ptupose,  responsive  to  a 
public  demand  or  need. 

(e)  Motor  contract  carrier  of 
household  goods,  water  contract  carrier, 
household  goods  property  broker,  and 
household  goods  freight  forwarder 
applications.  These  applications  require 
a  finding  that: 

(1)  The  applicant  is  fit,  willing,  and 
able  to  provide  the  involved 
transportation  and  to  comply  with  all 
applicable  statutory  and  regulatory 
provisions;  and 

(2)  The  transportation  to  be  provided 
will  be  consistent  with  the  public 
interest  and  the  national  transportation 
policy  of  49  U.S.C.  10101. 

(f)  Water  common  carrier 
applications.  These  applications  require 
a  finding  that: 

(1)  The  applicant  is  fit,  willing,  and 
able  to  provide  the  involved 
transportation  and  to  comply  with  all 
applicable  statutory  and  regulatory 
provisions;  and 

(2)  The  transportation  to  be  provided 
is  or  will  be  required  by  present  or 
future  public  convenience  and 
necessity. 

(g)  Temporary  authority  (TA)  for 
motor  and  water  carriers.  These 
applications  require  a  finding  that  there 
is  or  soon  will  be  an  immediate 
transportation  need  that  cannot  be  met 
by  existing  carrier  service. 

NotK  In  view  of  tl»  expedited  time  fiames 
established  in  this  part  for  processing 
requests  for  permanent  authority, 
applications  for  TA  will  be  entertained  only 
in  exceptional  circumstances  (i.e.,  natural 


disasters  or  national  emergencies)  when 
evidence  of  immediate  service  need  can  be 
specifically  documented  in  a  narrative 
supplement  appended  to  Form  OP-1  for 
motor  property  carriers.  Form  OP-l(P)  for 
motor  passenger  carriers,  and  Form  OP-l(W) 
for  water  carriers.  TA  applications  must  be 
filed  with  the  Regional  Office  which  has 
jurisdiction  over  the  area  in  which 
applicant's  headquarters  are  located.  Initial 
determinations  of  TA  applications  will  be 
made  by  a  Regional  Motor  Carrier  Board. 

§1160.5   Commisaion  review  of  the 
application. 

(a)  ICC  staff  will  review  the 
application  for  correctness, 
completeness,  and  adequacy  of  the 
evidence  (the  prima  facie  case). 

(1)  Minor  errors  will  be  corrected 
without  notification  to  the  applicant. 

(2)  Materially  incomplete  applications 
vnll  be  rejected.  Applications  that  are  in 
substantial  compliance  with  these  rules 
may  be  accepted. 

(3)  All  motor  carrier  applications  will 
be  reviewed  for  consistency  with  the 
Commission's  operational  safety  fitness 
policy.  Applicants  with 
"Unsatisfactory"  safety  fitness  ratings 
fi^m  EXDT  will  have  their  applications 
rejected. 

(4)  An  employee  board  of  the 
Commission  appointed  under 

§  1011.6(g)  will  review  completed 
applications  that  conform  with  the 
Commission's  safety  fitness  policy  and 
that  are  accompanied  by  evidence  of 
adeouate  financial  responsibility. 

(5J  Financial  responsibility  is 
indicated  by  filing  within  20  days  from 
the  date  an  appUcation  notice  is 
published  in  the  ICC  Register: 

(i)  Form  BMC-91  or  91X  or  BMC  82 
surety  bond— Bodily  injury  and 
property  damage  (motor  property  and 
passenger  carriers;  household  goods 
height  forwarders  that  provide  pickup 
or  delivery  service  directly  or  by  using 
a  local  delivery  service  under  their 
control). 

(ii)  Form  BMC-84— Surety  bond  or 
Form  BMC-85 — trust  fund  agreement 
(property  brokers  of  general 
commodities  and  household  goods). 

(iii)  Form  BMC-34  or  BMC  83  surety 
bond — Cargo  liability  (motor  property 
common  carriers  and  household  goods 
height  forwarders). 

(6)  Applicants  also  must  submit  Form 
BOC-3— designation  of  legal  process 
agents— within  20  days  fit)m  the  date  an 
application  liotice  is  published  in  the 
ICC  Register. 

(7)  Applicants  seeking  to  conduct 
operations  for  which  tariffs  are  required 
may  not  commence  such  operations 
until  tariff  are  on  file  with  the 
Commission  and  in  effect. 

(b)  A  summary  of  the  application  will 
be  published  as  a  preliminary  grant  of 


authority  in  the  ICC  Register  to  give 
notice  to  the  public  in  case  anyone 
wishes  to  oppose  the  application. 

§1160.6    Appeals  to  reiectlons  of  the 
application. 

(a)  An  applicant  has  the  right  to 
appeal  rejection  of  the  application.  The 
appeal  must  be  filed  at  the  Commission 
within  10  days  of  the  date  of  the  letter 
Of  rejection. 

(b)  If  the  appeal  is  successful  and  the 
filing  is  found  to  be  proper,  the 
application  shall  be  deemed  to  have 
been  properly  filed  as  of  the  decision 
date  of  the  appeal. 

§1160.7    Changing  the  request  for 
auttiority  or  filing  supplementary  evidence 
after  the  application  Is  filed. 

(a)  Once  the  application  is  filed,  the 
applicant  may  supplement  evidence 
only  with  approval  of  the  Commission. 

(b)  Amendments  to  the  application 
generally  are  not  permitted,  but  in 
appropriate  instances  may  be 
entertained  at  the  discretion  of  the 
Commission. 

§1160.8    After  publication  In  the  ICC 
Register. 

(a)  Interested  persons  have  10  days 
fiom  the  date  oUCC  Register 
publication  to  file  protests.  See  Subpart 
B  of  this  part. 

(b)  If  no  one  opposes  the  application, 
the  grant  published  in  the  ICC  Register 
will  become  effective  by  issuance  of  a 
certificate,  permit,  or  license. 

§  1 1 60.9    Obtaining  a  copy  of  the 
application. 

After  publication,  interested  persons 
may  request  a  copy  of  the  application  by 
contacting  the  Commission-designated 
contract  agent  (as  identified  in  the  ICC 
Register),  Room  2229.  Interstate 
Commerce  Commission  Building. 

§1160.10   Opposed  applications. 
If  the  application  i^  opposed, 
opposing  parties  are  required  to  send  a 
copy  of  their  protest  to  the  applicant. 

§  1160.11    FHing  a  reply  statement 

(a)  If  the  application  is  opposed, 
applicant  may  file  a  reply  statement. 
This  statement  is  due  within  20  days 
after  ICC  Register  publication. 

(b)  The  reply  statement  may  not 
contain  new  evidence.  It  shall  only 
rebut  or  ftirther  explain  matters 
previously  raised. 

(c)  The  reply  statement  need  not  be 
notarized  or  verified.  Applicant 
imderstands  that  the  oath  in  the 
application  form  applies  to  all  evidence 
submitted  in  the  application.  Separate 
legal  arguments  by  counsel  need  not  be 
notarized  or  verified. 


§1160.12   Applicant  withdrawal 

If  the  applicant  wishes  to  withdraw 
an  application,  it  shall  request  dismissal 
in  writing. 

Subpart  B— How  to  Oppose  Requests 
For  Authority 

§1160.40    Definitions. 

A  person  wishing  to  oppose  a  request 
for  permanent  authority  files  a  protest. 
A  person  filing  a  valid  protest  becomes 
a  protestant. 

§1160.41    Time  for  filing. 

A  protest  shall  be  filed  (received  at 
the  Commission)  within  10  days  after 
notice  of  the  application  appears  in  the 
ICC  Register.  A  copy  of  the  protest  shall 
be  sent  to  applicant's  representative  at 
the  same  time.  Failure  timely  to  file  a 
protest  waives  further  participation  in 
the  prtx^eding. 

§1160.42    Contents  of  the  protest 

(a)  All  information  upon  which  the 
protestant  plans  to  rely  is  put  into  the 
protest. 

(b)  A  protest  must  be  verified,  as 
follows: 


I.. 


_.  verify  under 


penalty  of  perjury  under  laws  of  the  United 
States  of  America,  that  the  information  above 
is  true  and  correct.  Further.  I  certify  that  I  am 
qualified  and  authorized  to  file  this  protest. 
(See  18  U.S.C.  1001  and  18  U.S.C.  1621  for 
penalties.) 

(Signatiue  and  Date) 

(c)  A  protest  not  in  substantial 
compliance  with  applicable  statutory 
standards  or  these  rules  may  be  rejected. 

(d)  Protests  must  respond  directly  to 
the  statutory  standards  for  Commission 
review  of  the  application.  As  these 
standards  vary  for  particular  types  of 
applications,  potential  protestants 
should  refer  to  the  general  criteria 
addressed  at  §  1160.4  of  this  part  and 
may  consult  the  Commission  at  (202) 
927-7600  for  further  assistance  in 
developing  their  evidence. 

§1160.43   Withdrawal. 

A  protestant  wishing  to  withdraw 
from  a  proceeding  shall  inform  the 
Commission  and  applicant  in  writing. 

Subpart  C— General  Rules  Governing 
the  Application  Process 

§1160.60    Applicable  rules. 

Generally,  all  application  proceedings 
are  governed  by  the  Commission's  Rules 
of  Practice  at  49  CFR  parts  1100-1105 
and  1112-1117,  except  as  designated 
below. 

§  1 1 60.61    Contacting  another  party. 

When  a  person  wishes  to  contact  a 
party  or  serve  a  pleading  or  letter  on 
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that  party,  it  shall  do  so  throu^  its 
representative.  The  pbone  and  FAX 
numbers  and  address  of  applicant's 
representative  shall  be  listed  in  the  ICC 
Re^ster. 

{1160.62    Serving  copies  of  ptoadhiga. 

(a)  An  applicant  must  serve  all 
pleadings  and  letters  on  the 
Commissicui  and  all  known  participants 
in  the  proceeding,  except  that  a  reply  to 
a  motion  need  only  be  served  on  the 
moving  party. 

(b)  A  protestant  need  serve  only  the 
Commission  and  applicant  with  . 
pleadin>is  or  letters. 


fl160Ja    RapiaatBawtiona. 

Replies  to  m  itions  filed  under  this 
part  are  due  w  thin  5  days  of  the  date 
the  motion  is  1  led  at  the  Commission. 

§1160.64    FAX  lUbigs. 

FAX  filings  ( )f  applications  artd 
suppwting  evi  jence  are  not  permitted. 
To  assist  partii  s  in  meeting  the 
expedited  timt  frames  established  for 
protesting  an  a  pplication,  however,  the 
Commission  villi  accept  FAX  filings  of 
protests  and  any  reply  or  rebuttal 
evidence.  FAX  filings  of  these  pleadings 
must  be  follow  ed  by  the  original 
document,  plu  i  one  copy  for 
Ccnnmission  n  cordkeeping  purposes. 
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Parts  1161, 1 162,  and  1 163    fRemoved} 

4.  Parts  1161, 1162,  and  1163  are 
removed. 

PART  1 166-EXTENSION  OF 
OPERATIONS  BY  WATER  COMMON 
CARRIER 

5.  The  authority  citatrtm  for  part  1166 
continues  to  reed  as  follows: 

Authority:  49  U.S.C.  10321  and  10922;  5 
U.S.C.  559. 

§1166.3    [Amended]. 

6.  In  §  1166.3(c)  remove  the  words 
"form  OP-1"  ead  add  in  their  place  the 
words  "Form  0P-1{W)". 
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This  section  o(  the  FEDERAL  REGtSTER 

contains  notices  to  me  puMc  or  the  proposed 
issuance  of  njles  and  legulalions.  The 

purpose  oi  these  RoMeM  is  to  gwe  iflterasted 
persons  an  opportunity  to  paiticipete  in  the 
nie  maldng  prior  to  tie  adoplon  ol  the  fnal 
ruies. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servic* 

7CFRPart9aO 
[DocfcetNo.  FVX  620  4P»J 

Kiwtfruit  Groam  in  Caitfomla; 
Proposed  Changes  (n  Ofstrfct 
Boundaries 

AGENCY:  Agricultural  Marketing  Service. 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
redefine  the  ei^it  district  boundaries 
under  the  Fed«al  marketing  order  for 
kivnfruit  grown  in  Cahftnmia  to  make 
the  districts  more  equitable  in  terms  of 
kiwifruit  production.  Kiwifruit  growers 
in  each  of  these  districts  elect  members 
to  represent  their  districts  on  the 
Kiwifruit  Administrative  Committee 
(committee),  which  locaDy  administers 
the  order.  Production  shifts  have 
occurred  within  the  Catifonua 
production  area  that  have  made  the 
districts  inequitable  in  terms  of 
kiwifruit  iHToduction. 

DATES:  Comments  must  be  received  by 
January  9, 1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  cotmaents 
concerning  this  rule.  Conuneuts  must  be 
submitted  in  triplioMe  to  the  Dodiet 
Clerk.  Fruit  and  V^etoUe  Division. 
AMS.  USDA.  P.  a  Box  96456,  Room 
2S23-S.  Washington.  DC  2009(>-«456, 
or  by  facsimile  A  (202]  720-S69a 
Comments  should  reference  this  docket 
number  and  the  date  and  po^  number 
of  this  issue  of  the  Faderal  legiatar  and 
will  be  made  availaUe  for  pt^lic 
inspection  in  the  Office  of  the  Dodcet 
Clok  during  regular  business  honts. 
FOR  niRTNER  INRWMATION  CONTACT:  Rose 
Aguayo,  Caliloniia  Marketing  Held 
Office,  Marketing  Order  Adn^stretion 
Brandi.  Fhnt  aoi  Ve^taUe  Diviskm. 
AMS.  USDA.  22(»  Monterey  Street, 
Suite  102B,  Fresno.  Califanua  93721; 
telephone  (209)  487-5901;  or  Mait  A. 
Hessel,  Marketing  Order  Administietion 


Branch.  Fhut  and  Vegetable  Division 
AMS.  USDA,  P.O.  Box  96456.  Room  * 
2526-S.  Washington,  DC  20090-6456. 
telephone  (202)  720-5127. 
SUPPI.EMENTARY  INFOmMTKM:  TUs 
propoeed  rule  is  issued  under  Mark^iag 
,    OrderNo.920[7CFRPartS2(4.ae 
amended,  r^^ikting  the  handbag  of 
kiwifiuit  grown  in  California, 
hereinaftw  refimed  to  as  the  "order." 
The  order  is  ^active  under  the 
Agiicuharal  Muketing  Agreement  Act 
of  1937.  as  auMnded  (7  U.S.C  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Dqtartment  of  Agricukuie 
(Department)  is  issuing  this  proposed 
rule  in  confannaiK^  with  E^iecutive 
Order  12866. 

This  prc^K>sed  rule  has  been  raTiewed 
under  Executive  Ot6a  12778.  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  woiild  not  preempt  any 
State  or  local  laws,  regulatims.  or 
policies,  imless  they  present  an 
irreconcilable  amfiict  with  this  rule. 

The  Act  provides  that  administretive 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c{15)(A)  of  the  Act.  any 
handler  sul^ect  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obhgation  imposed  in  connectian 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  die 
order  or  to  be  exempted  therefrxmi.  A 
handla  is  afforded  the  opportunity  for 
a  heering  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  die  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  {Hinciple 
place  of  buaness.  has  furisdictiao  in 
equity  to  review  the  Secretary's  ruBng 
on  the  petitifH),  provided  a  IhII  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requxrements  s^  forth  in 
the  Regulatory  Flexibibty  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Snvice  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rtile  on  small  entities. 

loe  purpoee  rfthe  RFA  is  to  fH 
regulatcMy  actions  to  tlie  scale  of 
business  subject  to  sutA  actiois  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Mariieting  orders  issued  pursuant  to  Ae 
Act,  and  rules  issued  thereunder,  are 
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unique  in  that  they  are  brought  about 
through  ^up  action  of  essentially 
small  entities  acting  on  their  own 
brfialf.  Thus,  both  sUtutes  have  small 
entity  orientatifm  and  compotibilky. 

There  are  approximately  65  handlers 
of  California  kiwifriu't  sut^ect  to 
regulation  under  the  order  md 
approximately  600  kiwifruit  producers 
in  the  production  area.  Small 
agricultural  service  firme  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601]  as  those  vihote  annual 
receipts  are  less  than  $5jOOO,000,  and 
small  agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  S500.000.  A  mqoiity  of 
handlers  and  producers  of  Califonua 
kiwifruit  may  be  <~lflOTified  as  «m>tl 
entities. 

The  committee  met  on  September  27, 
1994.  and  recommended  by  a  vole  of  8 ' 
to  1  to  change  the  producer  district 
boundaries. 

The  12-member  committee  consists  of 
one  public  member  (and  alternate),  one 
member  (and  altemate]  from  each  of  the 
eight  California  districts,  and  three 
additional  committee  members  tmd 
their  alternates  to  be  selected  from  the 
three  districts  with  the  three  highest 
volumes  of  fresh  shipments  in  the  prior 
fiscal  period.  No  more  than  a  total  of 
two  members  and  their  alternates  shall 
represent  any  one  district.  With  the 
exception  of  the  public  mAmtyr  and 
altemate.  all  members  and  their 
respective  alternates  are  growls  or 
employees  of  growers.  The  public 
member  and  altemate  are  nominated  by 
the  grower  members  and  are  selected 
with  the  approval  of  the  Secretary. 
Under  §  920.31  of  the  marketing 
order,  the  committee  may,  with  the 
approval  of  the  Secretary,  redefine  the 
districts  into  which  the  production  area 
is  divided.  Any  such  changes  shall 
reflect,  insofar  as  practicable,  shifts  in 
kiwifruit  production  within  the  districts 
and  the  production  area. 

Pursuant  to  §920.12,  the  production 
area,  which  includes  all  coimties  in 
Cahfomia,  is  divided  into  eight  districts. 
District  1  includes  Siskiyou,  Modoc, 
Shasta,  Lassen,  Tehama,  Plumas,  and 
Butte  counties  with  the  exception  of 
that  area  set  aside  as  "District  2." 
District  2  includes  the  95948  postal  zip 
code  area  known  as  Gridley  (and 
surrounding  area),  incorporating  the 
area  located  vnthin  the  following 
boundaries:  The  area  west  of  the  Feather 
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River,  north  of  the  Butte/Sutter  County 
line;  east  of  Pennigton  and  Riley  Roads; 
and  south  of  Fatris  Road,  Ord  Ranch 
Road  and  Gridley  Avenue.  District  3 
includes  Yuba,  Sutter,  Sierra,  Nevada, 
and  Placer  Counties.  District  4  includes 
Del  Norte.  Humboldt,  Trinity, 
Mendocino,  Lake,  Sonoma,  Maxin, 
Napa,  Solano,  Yolo,  Colusa,  and  Glenn 
Counties.  District  5  includes  San 
Joaquin,  Calaveras,  Tuolumne,  Merced, 
Stanislaus,  Contra  Costa,  El  Dorado, 
Amador,  Sacramento,  Alpine,  San 
Francisco,  Alameda,  San  Mateo,  Santa 
Clara,  Santa  Cruz,  San  Benito,  and 
Monterey  Counties.  District  6^  includes 
Mono,  Mariposa,  Madera,  Fresno,  and 
Kings  Counties.  District  7  includes 
Tulare  and  Inyo  Counties.  District  8 
includes  San  Luis  Obispo,  Santa 
B^bara,  San  Bernardino,  Kem,  Ventura, 
Los  Angeles.  Orange,  Riverside,  San 
Diego,  and  bnperial  Counties. 

Over  the  past  ten  years,  production 
shifts  have  occurred  within  the 
California  production  area  that  have 
made  the  districts  unequitable  in  terms 
of  kiwifruit  production.  At  the  time  the 
current  districts  were  established,  the 
^  production  per  district  was  fairly  equal, 
but  a  greater  percentage  of  the  California 
kiwi£ruit  crop  was  produced  in 
Southern  CaUfomia  (District  8)  and 
Central  California  (District  5).  However, 
kiwifhiit  production  has  shifted  so  that 
a  larger  percentage  of  the  crop  is 
concentrated  in  Uie  Gridley  area  in 
Northern  California  (District  2)  and 
Tulare  County  in  Central  California 
(District  7). 

The  percentage  of  production  for  each 
of  the  eight  current  districts  is  shown  in 
the  table  below  based  on  the  1993/94 
crop  year.  The  percentage  of  production 
for  the  proposed  districts  based  on  the 
1993/94  crop  year  is  shovvrn  as  a  basis 
for  comparison.  The  table  outlines  the 
inequity  that  currently  exists  among  the 
districts  and  how  the  proposed  districts 
would  rectify  these  inequities. 


District 

Current 

dstrict 

(percent) 

Proposed 
district 
.    (percent) 

1  

2 

4  ri™l™Z!!.~!! 

7  

8 „... 

11.02 

13.24 

15.57 

1.79 

4.52 

12.19 

34.25 

7.41 

13.54 
13.24 
15.00 
12.20 
12.03 
8.59 
14.65 
10.75 

Under  the  proposed  new  boimdaries, 
county  lines  would  be  kept  intact  as 
boundaries  except  in  Tulare  and  Butte 
Counties.  This  proposed  rule  would 
remove  Gleim,  Lake,  Colusa,  Sonoma. 
Yolo.  Solano.  Del  Norte,  Humboldt, 
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to  District  4.  Moi 
Counties  would 
District  6  and  ad 
County  would 
6  and  added  to 
would  be  removi 


Trinity,  Mendod  lo,  Napa,  and  Marin 
Counties  from  Diftrict  4  and  add  them 
to  District  li^aci^ento.  El  Dorado  and 
Amador  Counties  would  be  removed 
from  District  5  arid  added  to  District  1. 
Nevada  and  Placer  Counties  would  be 
removed  bom  District  2  and  added  to 
District  1.  Siena  County  would  be 
removed  bom  District  3  and  added  to 
District  1.  In  Butt  3  Coimty,  the  town  of 
Gridley  would  re  nain  as  a  whole 
district — ^District  I.  Calaveras, 
Tuolumne,  Conti  i  Costa,  Alpine,  San 
Francisco,  and  Alameda  Counties  would 
be  removed  from  District  5  and  added 
and  Mariposa 
removed  from 
ed  to  District  4.  Kings 
removed  bom  District 
strict  5.  Inyo  County 
"  from  District  7  afad 
added  to  District  B.  Tulare  County 
would  be  divided  into  four  districts. 
District  5  would  mclude  Tulare  County 
north  of  Highway  198  to  the  Kings 
County  boundary.  District  6  would 
include  Tulare  Cdunty  south  of 
Highway  198  to  Avenue  56,  excluding 
the  west  side  of  Highway  65  between 
Highway  137  anq  Avenue  56.  District  7 
would  include  Ti^lare  County  west  of 
Highway  65  between  Highway  137  and 
Avenue  56,  and  E  istrict  8  would 
include  Tulare  Q  unty  south  of  Avenue 
56. 

Committee  mei  ibers  serve  2-year 
terms  of  office  be  ginning  August  1,  with 
about  one-half  of  the  membership 
selected  each  yea  •.  Of  the  current 
members,  seven  i  lembers  are  serving 
terms  of  office  thi  t  expire  on  July  31, 

1995.  and  five  m«  mbers  are  serving 
terms  of  office  th)  it  expire  on  July  31, 

1996.  The  commi  [tee  recommended  that 
all  of  the  present  :ommittee  members 
continue  to  serveohrough  July  31, 1995, 
and  that  this  rediktricting  be  effective 
for  nominations  i  )r  all  members  to  serve 
for  terms  beginni  ig  August  1, 1995. 
One-half  of  the  c(  mmittee  members 
selected  for  terms  of  office  begiiuiing 
August  1, 1995,  Will  serve  one-year 
terms  and  the  oth  sr  half  will  serve  two- 
year  terms,  with  { le  determination  of 
the  terms  for  eacl  member  to  be  decided 
by  lot. 

The  one  voter  i  i  opposition  to  the 
recommendation  wanted  to  allocate  the 
additional  three  c  ommittee  members 
and  their  altemat  is  to  the  three  districts 
with  the  highest  i  lumber  of  growers 
rather  to  the  thre<  districts  with  the 
highest  productic  a.  However,  the 
marketing  order  r  jquires  that  the  three 
additional  membi  (rs  and  alternates  be 
allocated  to  the  h  ghest  producing 
districts. 

Based  on  the  al  ove,  the  Administrator 
of  the  AMS  has  d  itermined  that  this 


action  would  not  have  a  significant 
econcMnic  impact  on  a  substantial 
number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

List  of  Sab|ects  in  7  CFR  Part  920 

Kiwifruit,  Marketing  agreements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
920  be  amended  as  follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  920  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  920.131  is  added  to  read 
as  follows: 

Sa2ai31    Redistrlcting  of  kiwifruit 
distrlcte. 

Pursuant  to  §  920.31  (1)  the  districts 
are  redefined  as  follows: 

(a)  District  1  shall  include  the 
counties  of  Del  Norte.  Siskiyou,  Modoc, 
Humboldt,  Trinity,  Shasta,  Lassen, 
Mendocino,  Tehama,  Plumas,  Gleim, 
Lake,  Colusa,  Sonoma,  Yolo,  Solano, 
Napa,  Marin,  Sacramento,  Sierra, 
Nevada,  Placer,  El  Dorado,  Amador,  and 
Butte  (with  the  exception  of  that  area  set 
aside  as  "District  2"). 

(b)  District  2  shall  include  the  95948 
postal  zip  code  area  known  as  Gridley 
in  Butte  County,  and  the  area 
surrounding  Gridley,  incorporating  the 
area  located  within  the  following 
boimdaries:  The  area  west  of  the  Feather 
River:  north  of  the  Butte/Sutter  County 
line;  east  of  Pennington  and  Riley 
Roads;  and  south  of  Farris  Road.  Ord 
Ranch  Road  and  Gridley  Avenue. 

(c)  District  3  shall  include  the 
counties  of  Sutter  and  Yuba. 

(d)  District  4  shall  include  the 
counties  of  San  Francisco,  San  Mateo, 
Santa  Cruz,  Contra  Costa,  Alameda, 
Santa  Clara,  Monterey,  San  Benito,  San 
Joaquin,  Calaveras,  Alpine.  Mono, 
Tuolumne,  Stanislaus,  Merced, 
Mariposa,  Madera,  and  Fresno. 

(e)  District  5  shall  include  Kings 
coimty  and  that  portion  of  Tulare 
County  north  of  Highway  198. 

(f)  District  6  shall  include  Inyo  County 
and  that  portion  of  Tulare  Coimty  south 
of  Highway  198  to  Avenue  56, 
excluding  the  west  side  of  Highway  65 
between  Highway  137  and  Avenue  56. 

(g)  District  7  shall  include  that  portion 
of  Tulare  County  of  Tulare  west  of 
Highway  65  and  between  Highway  137 
and  Avenue  56. 


(h)  District  a  shall  inchide  of  Kent, 
San  Luis  Obispo.  SobU  Barbata. 
Ventura.  San  Bemaidino,  Sao  Diego, 
Los  Angeles,  Orange.  Rivetside,  Son 
Diego,  Imperial  Cmuities  and  that 
portion  of  Tulare  County  south  of 
Avenue  56. 

Dated:  Deccnber  5,  t99«. 
EricM-Fenaoi, 

Deputy  Director,  Fruit  am/  VegetaMe  Division. 
IFR  Doc.  94-3t»72  Filed  12-«-^;  9:45  amf 
BILUNG  CODE  Mlt^S-P 
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7  CFR  Parts  tO»,  f  06S,  YM8, 1078, 
and  1079 

[Doctet  No.  AO-4at-A3t,  t/ta  DAr^Z-ZTl 

Milk  In  the  Chicago  Regionai  amf  Ottier 
Marketing  Araaa;  Extension  of  Time  for 
Filing  ExcapVona  on  Profioaad 
Amendments  to  Teatatfva  Marketing 
Agreements  and  to  Orders 


7  CFR 
part 

Maiketino  aiea 

AONos. 

1030 

Chicago  Regnnel 

AO-^t-A31 

1065 

Nebiasha-Westem 
Iowa. 

AO-a6-A50 

1068 

Upper  Mi(Krast  ._ 

AO-t78-A48 

1076 

Eastern  Sodtti  Da- 
kola. 

AO-2«)-A32 

1079 

Iowa ... 

AO-296-A44 

Recommended  Dedsiaa:  Issued 
October  25. 1994;  pvblished  November 
2. 1994  (59  FR  54962). 

Notice  i&  hereby  given  that  the  t»m^» 
for  filing  exceptions  to  the  October  25, 
1994,  recommended  decision  with 
respect  to  proposed  aingi^n>^>nts  to  the 
tentative  mariteting  agreements  and  the 
orders  r^ulating  the  handling  of  milk  in 
the  Chicago  RegionaL  Nehrask»-Westem 
Iowa,  Upper  Midwest,  Eastern  Soudk 
Dakota,  and  Iowa  nulk  marketing  areas 
is  hereby  extended  from  December  2, 
1994.  to  January  16, 1995. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  M^rk^ting 
Agreement  Act  of  1937.  as  am»TKifd  (7 
U.S.C.  601-674).  and  theapphcable 
rules  of  practice  and  procedure 
governing  the  fonnulation  oi  maiketing 
agreements  and  marketing  orders  (7  CFR 
Part  900). 

Owed:  December  Z.  1984. 
Kenncdi  C  Omytta, 

Acting  Administrator. 

(FR  Doc.  94-30369  Filed  I2-*-94;  8:45  amf    ' 

BH.UWQ  COOE  3410-02-P 


AGENCY:  AgticttUanl  Marketing  Service. 

USDA. 

ACnOM:  Extension  of  time  Cor  fihng 

exceptions  to  proposed  rules. 


SUMMARY:  This  notice  extends  the  time 
for  filing  exceptions  to  the  Octc^r  25, 
1994,  recommended  decision  on 
multiple  component  pricing  for  S 
Federal  orders.  The  time  has  been 
extended  45  days  to  January  16, 1995, 
at  the  request  of  interested  persons. 
DATES:  Exceptions  now  are  due  on  or 
before  January  16, 1995. 
ADDRESSES:  Exceptkms  (six  copies) 
should  be  filed  with  the  Hwring  Clerk. 
Room  1063,  South  Building,  United 
States  Department  of  Agriculture, 
Washington,  DC  20250. 
FOR  FURTHER  INFORMATKM  OONTACT: 
Constance  M.  foenner.  Marketing 
Specialist.  CMer  Fonnula^on  Brancn, 
USDA/AMS/Daiiy  Divisica.  Room  2968, 
South  Building.  P.O.  Box  96456, 
Washingtcm,  DC  20090^^456^  (202)  720- 
2357. 

SUPPLBIBCrAllY  MRMMTiaM:  Prior 
documents  in  this  pvooeediiig; 

Notice  of  Heaiiiig:  Issued  December 
22, 1993;  puUished  Juuiury  4, 1994  (59 
FR260). 

Extension  of  Time  for  Fili^  Briefs: 
Issued  April  22, 1994:  piUilished  April 
24. 1994  (59  FR  2213ft). 


NUCLEAR  REGULATORY 
COMMSSION 

10  CFR  Parts  20, 30, 40»  SO,  51. 70^  a» 
72 

RIN3150-AD66 

Radiological  Criteria  for 
Decommissioning 

AGEMCT:  Nuclear  Regulatory 
Commission. 

ACTION:  Extension  of  Comment  Period 
for  Proposed  rule. 


SUMMARY:  On  August  22, 1994,  the 
Nuclear  Regulatory  Commission 
published  for  comment  a  proposed  rule 
on  Radiological  Criteria  far 
Deeommissioning  (59  FR  43200).  The 
period  for  submitting  comments  on  the 
proposed  rale  ends  on  December  20, 
1994.  The  Commission  is  extending  the 
conunent  period  for  tfie  proposed  rule 
until  January  20, 1995  for  the  following 
reasons:  the  proposed  rule  did  not 
explicitly  seek  commenis  on  the 
appropriateness  of  the  proposed  i5 
mrem/yr  distinguishable  from 
background  radiation  standard;  the 
complexity  of  the  issues  involved;  the 
broad  interest  in  the  rulemaking  the 
solicitation  of  conmients  on  nipporting 
documents  (e.g.,  NUREG-1500);  and  the 
short  time  available  fox  submitting 
wrktcB  comments  afles  die  Site 
Characterization  Workshop  held 
Noven^wr  29-30. 1994.  and  the  SSAB 


Workshc^  held  from  December  6-a. 
1994. 

DATES:  Submit  comments  by  January  20, 
1995.  Comments  received  tdter  this  dale 
will  be  considered  if  it  is  practical  te  do 
so,  ttut  the  CommisKion  is  abk  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 

ADDRESSES:  Send  conunents  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Coimnission.  Washington,  DC  20555. 
ATTN:  Docketing  and  Service  Branch. 

Hand  deliver  comments  to:  11555 
Rockville  PO^  Rockville,  Maryland. 
between  7:4^jn.  and  4:15  p.m.  Federal 
workdays. 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format,  by  calling  the  NRC 
Enhanced  Participatory  Rulemaking  on 
Radiological  Criteria  for 
Decommissioning  Eledtronic  Bulletin 
Board,  l-«00-8a0-6091  (58  FR  37760; 
July  13. 1993).  ThebulletiB  board  may 
be  accessed  using  a  personal  coxxqputer, 
a  modem,  and  most  commonly  available 
commimications  software  packages. 
Communication  software  parameters 
should  be  set  as  follows:  parity  to  nnme, 
daU  bits  to  8.  and  stop  bits  to  1  (N  Al). 
Use  ANSI  or  VT-100  terminal 
emulation.  Background  documents  on 
the  rulemaking  are  also  available  for 
downloading  and  viewing  on  the 
bulletin  board.  For  more  information 
abost  this  bulletin  board,  call  Ms. 
Christine  Daily,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Phone  (301)  415-6026;  FAX  (301)  415- 
5385.  e-mail  CXD©NRCGOV. 

In  addition,  comments  may  be 
submitted  electronically  by  calb'i^  the 
NRC  Online  subsystem  on  FedWorld. 
This  bulletin  board  can  be  accessed 
directly  by  dialing  the  toll  free  niunber: 
1-800-303-9672.  CommumcaUoo 
software  parameters  should  be  set  as 
follows:  parity  to  none,  data  bits  to  8, 
and  stop  bits  to  1  (N3,l).  Using  ANSI 
or  VT-100  terminal  emul^on.  the  NRC 
rulemaking  subsystems  can  then  be 
accessed  by  selecting  the  "Rules  Menu" 
option  from  the  "NRC  Main  Menu."  For 
further  information  about  options 
available  for  NRC  at  FedWorld  consult 
the  "Help/Information  Center"  from  the 
"NRC  Main  Menu." 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS: 
703-321-8020;  Telnet  via  Internet: 
fedworld.gov  (192.239.933);  File 
Transfer  Protocol  (FTP)  via  luteinet: 
ftp.fedworld.gov  (192.239.92JU»):  and 
World  Wide  Wd>  using;  http:// 
www.fiedw0rld.9atv  (this  is  the  UaifQcm 
Resource  Locator  (URL)). 
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If  using  a  method  other  than  the  toll 
free  niunber  to  contact  FedWorld,  then 
the  NRC  subsystem  will  be  accessed 
from  the  main  FedWorld  menu  by 
selecting  the  "F — ^Regulatory. 
Government  Administration  and  State 
Systems",  then  selecting  "A — 
Regulatory  Information  Mall".  At  that 
point,  a  menu  will  be  displayed  that  has 
an  option  "A— U.S.  Nuclear  Regulatory 
Commission"  that  will  take  you  to  the 
NRC  Online  main  menu.  You  can  also 
go  directly  to  the  NRC  Online  area  by 
typing  "/go  nrc"  at  a  FedWorld 
command  line.  If  you  acces^jj^RC  from 
FedWorld's  main  menu,  then  you  may 
return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  then  you  will 
have  full  access  to  all  NRC  systems,  but 
you  will  not  have  access  to  the  main 
FedWorld  system.  For  more  information 
on  NRC  bulletin  boards  call  Mr.  Arthur 
Davis.  Systems  Integration  and 
Development  Brancli,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  telephone  (301)  415-5780;  e- 
mail  AXD3@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Charleen  T.  Raddatz,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  telephone  (301)  415-6215. 
SUPPI^MENTARY  INFORMATION:  On  August 
22. 1994,  the  Nuclear  Regulatory 
Commission  published  for  comment  a 
proposed  rule  on  Radiological  Criteria 
for  Decommissioning  (59  FR  43200). 
The  period  for  submitting  comments  on 
the  proposed  rule  ends  on  December  20, 
1994.  Tlie  Commission  is  extending  the 
comment  period  for  the  proposed  rule 
until  January  20, 1995,  for  the  following 
reasons:  the  original  Federal  Register 
Notice  did  not  explicitly  seek  comments 
on  the  appropriateness  of  the  proposed 
15  mrem/yr  distinguishable  from 
backgroimd  radiation  standard;  the 
complexity  of  the  issues  involved;  the 
broad  interest  in  the  rulemaking;  the 
solicitation  of  comments  on  supporting 
dociunents  (e.g.,  NUREG-1500);  and  the 
short  time  available  for  submitting 
written  comments  after  the  Site 
Characterization  Workshop  held 
November  29-30, 1994,  and  the  SSAB 
Workshop  held  from  December  6-8, 
1994. 

During  a  review  of  the  August  22, 
1994,  notice  of  proposed  rulemaking,  a 
concern  was  expressed  that  sufiicient 
emphasis  had  not  been  placed  on  the 
Commission's  desire  to  receive 
comment  on  the  appropriateness  of  the 
proposed  15  mrem/y  distinguishable 
from  background  standard.  Since  the  15 


mrem/yr  distinKiushable  from 
background  prt  posed  standard  is 
central  to  the  p  oposed  rule,  the 
Commission  is  }articularly  interested  in 
comments  com  eming  the 
appropriatenesf  of  this  standard. 
Oomments  received  during  the 
enhanced  participatory  workshop 
process  expressed  a  range  of  viewpoints 
and  recGmnieniauons  concerning  an 
appropriate  do^e  or  risk  level.  For 
example,  some  f:ommenters 
recommended  ^lat  NRC 
decommissioni  ng  standards  be  based 
on,  and  be  com  istent  with,  the  scientific 
information  am  1  advice  of  such 
organizations  a  i  NCRP  and  ICRP;  that 
NRC  consider  i  dopting  a  risk  limit 
standard  equat  ng  to  a  radiation  dose  of 
25  to  100  mren  /y;  and  that  the  NRC 
establish  a  risk  or  dose  limit  on  the 
order  of  the  vai  ability  of  natural 
backgroimd  radiation  occurring  across 
the  United  States.  Other  commenters 
recommended  using  the  NCRP 
recommendation  of  a  "Negligible 
Individual  Risli  Level"  of  1  mrem/y  as 
the  limit;  using  values  consistent  with 
the  EPA  stand4°ds  of  one  in  10,000  to 
1  in  1,000,000  lifetime  risk  of  fatal 
cancer  promulgated  under  superfund; 
and  that  NRC  i£e  a  zero  increment 
above  background  in  establishing  its 
standard.  A  mere  complete  discussion 
of  the  comments  received  is  contained 
in  the  supplencntal  information  for  the 
proposed  rule  E9  FR  43200). 

Commenterslare  also  invited  to 
comment  on  e^h  of  the  other  issues 
presented  in  tfa  e  original  Notice  of 
Proposed  Rulei  aaking  (59  FR  4320O)r 

Dated  at  Rock\  ille.  Maryland,  this  2nd  day 
of  December  1 

For  the  Nuclea  -  Regulatory  Commission. 

John  C  Hoyle, 

Acting  Secretaryhfthe  Commission. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviati<  \n  Administration 

14CFRPart3J 

[Docket  No.  94-^  IM-122-AD] 

Airworthiness  Directives;  Foklter 
Model  F28  Maik  0100  Series  Airplanes 

AGENCY:  Feden  1  Aviation 
AdminlsUaUor .  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY: 
adoption  of  a 
directive  (AD) 


This  document  proposes  the 
n  Bw  airworthiness 
hat  is  applicable  to 


certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  modification  of  a  certain  galley; 
repetitive  inspections  to  detect  damage 
and  determine  the  clearance  of 
generator  wires  in  the  auxiliary  power 
unit  (APU);  and  repair  or  replacement  of 
the  damaged  wires.  This  proposal 
would  also  require  an  additional 
modification  of  a  certain  galley,  which 
would  terminate  the  repetitive 
inspection  requirements.  This  proposal 
is  prompted  by  reports  that,  during  an 
uiischeduled  removal  of  a  certain  galley 
from  the  production  line,  the  insulation 
of  one  of  the  generator  wires  of  the  APU 
was  foimd  damaged  due  to  inadequate 
clearance  with  the  adjacent  structiue. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  such 
damage,  which  could  result  in  a  short  in 
the  electrical  wiring  of  the  APU  and, 
thus,  pose  a  potential  fire  hazard. 
DATES:  Comments  must  be  received  by 
February  7, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
122-/VD.  1601  Und  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
f206)  227-2141;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Cenunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  prc^osals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 


Comments  are  specifically  invited  on 
the  overaU  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-pubfic  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-122-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-122-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that, 
during  an  unscheduled  removal  of  a 
Nordskog  Galley  Model  No.  1-871  from 
the  production  line,  the  insulation  of 
one  of  the  generator  wires  of  the 
auxiliary  power  unit  (APU)  was  found 
to  be  damaged.  The  cause  of  such 
damage  has  been  attributed  to 
inadequate  clearance  between  the 
generator  wires  and  adjacent  structure. 
This  condition,  if  not  corrected,  could 
result  in  a  short  in  the  electrical  wiring 
of  the  APU  and,  thus,  pose  a  potential 
fire  hazard. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-24-029.  dated  June  28, 1993, 
which  describes  procedures  for 
modification  of  Nordskog  Galley  Model 
1-871  to  replace  a  bolt;  repetitive 
inspections  to  detect  damage  and 
detennine  the  adequacy  of  clearance 
between  the  generator  wires,  having  part 
numbers  (P/N)  AJCOOOIA,  AJOOOIB,  and 
AJCOOOIC,  of  the  APU  and  die  adjacent 
structure;  and  repair  or  replacement  of 
the  damaged  wires.  This  service  bulletin 
also  contains  an  attachment  (Nordskog 
Engineering  Change  Order  43589,  dated 
May  20, 1993)  that  describes  procedures 
for  modification  of  the  Nordskog  Galley 
Model  1-871.  This  modification 
involves  removing  existing  screws  and 
"T"  nuts  and  installing  new  screws. 


washers,  and  nuts  inside  the  cart 
compartment  of  the  rear  galley.  This 
modification  would  eliminate  the  need 
for  the  repetitive  inspections.  The  RLD 
issued  Netherlands  airworthiness 
directive  BLA  93-117  (A),  dated 
September  10, 1993,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  luisafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  Nordskog  Galley  Model 
1-871  to  replace  a  specific  boh; 
repetitive  inspections  to  detect  damage 
and  determine  the  adequacy  of 
clearance  of  certain  generator  wires  of 
the  APU;  and  repair  or  replacement  of 
the  damaged  wires.  This  proposed  AD 
would  also  require  an  additional 
modification  of  the  Nordskog  Galley 
Model  1-871,  which,  when 
accomphshed,  would  constitute 
terminating  action  for  the  repetitive 
inspection  requirements.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

As  a  result  of  recent  communications 
vdth  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misimderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicabihty  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  apphcability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compUance  with  the  AD,  Uie  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  requirement. 


The  FAA  estimates  that  52  airplanes 
of  U.S.  registiy  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  R«)iiired  parts 
would  cost  approximately  $1,000  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$58,240,  or  $1,120  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  die 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiorily:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 
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§31.13 

2.Sacli»3e.l3isi 
adding  thtJ 
diroctiver 

Fokkvr  DockBt  9*-NM-t33^AD. 

AppBaMUtyzUodBtFTSUukOlOOi 
aiiplaaat;  arRrtad  in  Pt^dcsr  SCTvioe  BuHetfn 

ceitificatodi 


h  1:  m*  AD  afipltos  to  aadk  aiijriaBe 
identified  to  the  piuijdinft  appfcafeftity 
provision.  npadlM*  of  wkatlMr  it  ka»  bean 


•ftteADLFor 


sub)BctlBtkai 
aiiplUMaf 
npaiad  a»  dnfc  tb»  paafDonaaca  g<  the 
reqniraiaaBti.  of  thia  AD  i»  afiactaii  tha 
ownat/txwrator  must  um  tha  autbodty 
provided  in  pangnph  (c)  to  request  ^ipsoval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  th»  coirent  conitguntion 
eliniiBatas  tnv  nnsafv  condxtionr  or  uiueivut 
actions  necaasanr  to  addtees  iwunaafc 
condMoo  dsaoftad  ia  iWs  AOi  Sodl  • 
request  should  iacfaidaaaassasMuet  at  Ifea 
effect  of  teckanfad  canfigmabaa  on  tha 
unsais  cfloditiea  addsaaaad  by  lUa  AD.  In  ao 
case  does  tha  pnaaaca  of  any  aodificatiea. 
alteration,  oi  repair  ramova  any  aiiplaae  bona 
the  appUcabiBfy  of  this  AD. 

Conplintur-  Kaquired  aa  indicated,  ■tlasa 
accomplished  previously. 

To  prevent  a  short  in  the  electrical  wiring 
of  the  auxiliary  power  unit  (APD)  and  a 
potttitial  fire  hazard,  accomplish  the 
foUowiBgr 

M  WlihiB  aw  fll^  hoofs  after  Ae 
effective  data  oTlhia  AD.  aecoiapCafa 
panipapha  Wh)  and  (a)(2»  af  diia  Aa 

t»  Modify  Neadskot  Griiay  Model  1-«71. 
in  acsacdaaca  with  panpapha  2.A..  2Jv.  and 
2.C  of  tha  AficoaapUahmant  bistnictioBa  of 
FokkK  Servica  Balletin  SBFiefr-24-029v 
dated  June  2&,  I99i. 

(2)  Perfimn  an  inspection  to  detect  daman 
and  determine  the  adequacy  of  clearance  of 
the  generator  wires,  having  part  nmnlieTS  (P/ 
N)  AfCBOmA,  AJMmB,  and  AJOBOOlC.  of 
the  auxiliary  paavar  nait  (APU).  la 
accordanc*  «Mk  Fakkar  Sarvica  BaBetin 
SBFlO(>-a4-e29.  dalad  hme  28. 19S3. 

(i)  If  no  wires  are  found  damaged  and  dwy 
adequately  clear  the  adjacent  structure 
(positive  daanace),  repoat  the  inspection 
thenaftar  at  intaivals  not  to  exceed  3,000 
flight  hours. 

(ii)  If  no  wires  are  found  damaged  and  they 
do  not  adequately  dear  1km  ad^aaai 
structure,  repeat  tha  inspection  thereafter  at 
intervals  not  to  exceed  250  fli^  hours. 

(iii)  If  any  wire  is  fbimd  (kmaged,  prior  to 
further  ffight.  modify-  the  Nbrdskog  GaHey 
Mode)  l-«7l  ia  accordaaco  with  paragraph 
(b)  d  lUa  Ap.  aad  repair  or  saplaca  Ibe 
damaged  wire  inaccnrdaKa  witlitkaaencica 
bulletin.  However,  the  modification  and 
repair/ replaceaant  actieas  BMy  ha  peatpoaad 
for  a  maximum  of  10  days  after  datectnaof 
the  damage,  provided  that  the  APU  generator 
is  rendered  inapentiva  ia  accordance  witii 
the  Master  Miniana  Ei|uipaMal  list 
(MME14  and  that  modificatkn  aod  repair/ 
replacenaat  actioas  aca  accoaoplishad  psur 
to  reactivation  of  the  APU  generator. 


(b)  At  tha  aaxt  MaUnk  of  tka  Naadakas 
Galley  Madal  1-871.  xwitkibaj)Oalig^ 
hoars  afier  d»  efEKt  w  data  of  this  AD. 
whichavar  ocean  fo  I,  moJBfy  the  Nonbkog 
GaBey  biaccordancB  with  Fbkker  SKvice 
Bulletin  5DFlO»-2«-  929  (reference  Nbrdskog 
Enginewiag  Changs  ( >rder  43589 
Attarinaaaft  dMad  Ji  aa  M,  189ai 
AccompiiahaaBateit  lis  rnxfificalMa 
constitutes  toniaali  paction  figr  the 
repatittm  iaspar  tium  wpdrensantsaf  dm 
AD. 

((4  An  akacaative  s  lathod  of  conpliaBOB  er 
adjustma&tofthacoi  ipliaoca  lim*  that 
provides  an  acceptafa  a  levd  of  safety  aiay  be 
used  if  approved  by  t  le  Maaagex. 
StandanJK^atfon  Bran  ±,  ANM-1I7,  FAA. 
Transport  Airfrfane  E  jet.tuiate.  Operators 

appiapaiataPAAPrii  cipai" 

Tiii|a)  tii.  who  Bia[y  a  H  on 

send  it  to  the  kfaoage  c,  SlandatdbatioaL 
Branch,  ANli«-113. 
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Mala  2:  fanaaiBatioi 


■id  then 


tha 


exiatttica  of  approval  alteraativa  aasthods  of 
compliaaca  with  this  AD.  if  any.  BMy  be 
obtdnad  bom  the  Sta  MinrHi»nHn«  Braock. 
ANM-113. 

(d)  Special  flight  p4nuu  ai^  be  iaauad  ia 
accordance  with  sectj  oos  21.1^  and  21.190 
of  the  Federal  Aviatii^  Regulations  (14  CFR 
21.197  and  21.199)  to!  operate  the  airplane  to 
a  locatiaB  where  the  lequirements  of  this  AD 
can  be  accomjrftshed. 

bsned  in  RantDa,  V  'ashington.  on 
December  5, 1994. 

DanaffM.  PadlersoB, 

Actiag  Maaager.  Trar  sport  Airpbme 
Directorate,  Airctaft  t  ertification  Servica. 
(FR  Doc.  94-30399  Fi  ad  12-ft-94;  8:45  am] 
BILUNQ  OOOE  4M».ia^i 


Office  of  the  Secrecy 

14  CFR  Part  255 

[DodtNeLWgt^ 

Comptitsr  ReservjiiMW  SyMam  (CR^ 


Secietaiy.DOT. 
fodCosuEBents.  petition 


agency:  Office  of  t|e 
ACnONc  Request 

for  rutean»king 


SUMMARY:  Tbe  Dep<  irtmeiU  is  inviting 
interested  persons  i  o  conunent  on  a 
petition  fioF  ruIeiBaJ  ing  filed  by  Aluka 
Airlines  CAlaska]  tl^asks  the 
Department  to  amend  its  rules  on 
computer  reservati^Qs  systems  (CRS^ 
Alaska  asks  the  DeOartmeot  to  <'mgnd 
those  ntles  to  inclu  le  a  ptohibition 
against  CRS  vendoi  contract  clauses  that 
bar  a  noB-vendoi  a  trier  from  choosiog 
a  level  ofparticip^  on  in  a  vendor's 
system  that  would  me  loMret  than  tha 
carrier's  level  of  paiticipation  in.any 
other  system.  j 

DATES:  CoaomeDts  i  tust  be  sabaatted  on 


or  before  January  9, 


UMI 


1995.  Repiy 


lail  be  ntedttad  OB  or 
before  jamitty  23.  IMS. 

•rnnrfrt- niiaenii dm  friuJiu 

Room  410Sr,  Docket  4W12.  US. 
DqpwIaieiiC  ofTMMportatioB,  480  7* 
SU  Sm.,  WiMibatgleiu  DC  20590.  Late 
filed  rwaawiiili  wilt  be  coaaidewd  to 
the  extent  possiHa.  Tb  fecifitele 
coiHideratioB  of  csBHaents.  eacb 
comraeBtor  ^oaM  file  twelve  copies  ef 
its  comowKts. 

FOR  FURTHER  MFORMATIQN  CONTACT: 
Thomas  Ray.  Office  of  the  General 
Coimsel.  400  Ttfa  St.,  SW.,  Washing^n> 
DC  20590.  (202>  350-4731. 
SUPPLEMENTARY  MFOBMATION:  'Havel 
agencies,  who  sell  the  great  majority  oi 
all  akliae  tickcto  in  the  United  States, 
largely  lely  on  computer  reservations 
systems  to  learn  utnaL  airlin«>^  services 
and  Cares  are  available  for  their 
customers,  to  make  boatings,  and  to 
issue  tickets.  Each  of  the  CRSs  operatiag 
in  tha  U^ed  States  is  owned,  by  one  or 
more  akliaes  or  airiina  bol^ng. 
corapaoias.  Thase  owners  of  the  CRSa 
("the  veadefs")  have  some  ability  to 
distoft  aizliDa  maapetitiott  and  to  deny 
travel  agency  customers  accurate 
information  on  airli^ie  services  because 
most  traveDerahajr  aisliaa  tickets  frcna 
trawrat  ageneias  and  bacaaae  travel 
agencies  sri^  bamrity  OB  CRSa  ia  seUing 
airfinatranspertaticaitofcaweliara.'nie 
Civil  AataMvCics  Beard.,  tha  ageacy  ^at 
formal  adiainisteied  the  acsaomic 
regulatory  praaiaioQs  of  die  FWeiat 
AvialioB  Act  ("the  AcfX  now  Sdrtitla 
Vn  of  Title  49  af  tha  US.  Codev 
therefore  adopted  rule*  ululating  CXS 
operations  oBder  section  411  of  tha  Ad, 
now  49  US.C  41712.  We  reesaaamad 
and  readoptad  dMse  lales  w^  cdiac^es 
designed  to  fiBther  protect  ajtline 
coiPfparitiaB.  14  CFR  pert  255  (57  FR 
43780  (S^ttamber  22. 1992)). 

Qaa  aC  oar  gpals  ia  that  ralemaldng 
was  to  give  cauieis  (and  travel  agencies) 
a  greater  ability  to  choose  alternative 
means  oi  ekctionically  tiansauCting 
inforaiatioB  and  making  airline  booking 
transactions.  For  example,  we  adopted  a 
rule  that  gave  bavel  agency  subsottien 
the  right  to  ase  cats  teminels  not 
owned  by  a  venckr  to  access  other 
systems  mait  databases  widi  erlina 
soviceiafismalioB.  Wacsqpected  that 
this  rub  would  onke  it  piacticabW  for 
canieB  to  create  direct  haks  betwen 
the  caoders*^  iatafnat  resesvatiaDS 
syateaas  and  C3IS  tamiaaks  at  travri 
ageades..  MAkk  woidd  eaable  carriers 
to  bypass  CKSe  far  sooaa  tiansacticRs.  57 
FR43796'-t379S. 

Each  CRS  ofEotscHriers  several  lavels 
of  partidpatiaa  ia  its  system.  For 
exaaipfe.  a  carrier  can  participatB  at  tb» 
"call  diract"  letri.  in  wbich  case  die 


system  displays  the  carrier's  schedules 
but  does  not  show  whether  seats  are 
available  and  does  not  enable  the  agent 
to  make  a  booking  on  the  carrier.  If  a 
carrier  participates  at  the  "full 
angilability"  level,  travel  agents  can  use 
the  system  to  learn  whether  seats  are 
available  on  the  carrier  and  make  a 
booking.  Almost  all  major  carriers  have 
participated  in  each  system  at  the  full 
availability  level  or  at  an  even  higher 
level  involving  some  form  of  direct 
access.  The  vendors  obtain  payment 
from  participating  carriers  for  CRS 
services  by  charging  them  a  fee  for  each 
booking  made  through  the  system.  The 
booking  fee  increases  as  the  carrier's 
level  of  participation  increases. 

Alaska's  Petition 

Alaska  has  filed  a  petition  for 
rulemaking  that  asks  us  to  amend  the 
rules  to  add  a  provision  which  would 
prohibit  each  vendor  from  requiring  a 
non-vendor  carrier  participating  in  its 
system  to  participate  at  a  level  basejd  on 
the  carrier's  participation  in  another 
system.  Alaska's  proposed  rule  reads  as 
follows: 

No  system  may  claim  discrimination  or 
require  participating  carriers  which  are  not 
system  owners  to  maintain  any  particular 
level  of  participation  in  its  system  on  the 
basis  of  participation  levels  selected  by 
participating  carriers  in  any  other  system. 

Alaska's  petition  stems  from  the 
efforts  of  American  Airlines,  whose 
affiliate  operates  the  largest  U.S.  CRS. 
Sabre,  to  keep  Alaska  from  lowering  its 
level  of  participation  in  Sabre.  To  keep 
Alaska  from  reducing  its  level  of 
participation,  American  is  relying  on  a 
contractual  clause  of  the  kind  that 
would  be  barred  if  we  adopted  Alaska's 
proposed  rule. 

Alaska  has  been  considering  reducing 
its  level  of  participation  in  Sabre  from 
the  full  availability  level  to  the  call 
direct  level  in  order  to  reduce  its  costs. 
One  of  Alaska's  major  competitors. 
Southwest  Airlines,  participates  in 
Sabre  at  the  call  direct  level  and  thus 
incurs  lower  CRS  costs  than  Alaska  for 
Sabre  bookings.  Like  other  systems. 
Sabre  charges  higher  booking  fees  when 
a  carrier  participates  in  the  system  at  a 
higher  level.  Sabre's  booking  fee  for 
carriers  at  the  full  availability  level  is 
$2.43,  while  the  booking  fee  for  carriers 
at  the  call  direct  level  is  only  $1.25.  To 
enable  Sabre  subscribers  to  continue 
booking  Alaska  electronically,  Alaska 
was  considering  creating  direct  links 
between  many  of  those  agencies  and 
Alaska's  internal  reservations  system. 
When  American  learned  that'Alaska 
was  considering  reducing  its  level  of - 
participation  in  Sabre,  American  told 
Alaska  that  Alaska's  contract  with  Sabie 


barred  Alaska  from  reducing  its  level  of 
participation  in  Sabre  if  Alaska  would 
then  be  participating  at  a  higher  level  in 
any  other  system.  Alaska  would 
continue  to  participate  in  other  systems 
at  the  full  availability  level  (Alaska 
alleges  that  it  cannot  afford  to  reduce  its 
level  of  participation  in  other  systems  to 
the  call  direct  level,  since  Alaska  has 
been  relying  heavily  on  CRSs  in 
distributing  its  services  through  travel 
agencies).  As  a  result,  Alaska's  Sabre 
contract  requires  Alaska  to  continue 
participating  in  Sabre  at  the  full 
availability  level.  The  mandatory 
participation  clause  cited  by  Alaska  is 
apparently  a  standard  clause  in  Sabre's 
contracts  vnth  participating  carriers. 
American,  moreover,  has  filed  suit 
against  Alaska  to  enforce  the  mandatory 
participation  clause  in  Alaska's  contract 
with  Sabre.  American  Airlines  v.  Alaska 
Airlines,  N.D.  Texas  Civ.  Action  No.  4- 
94CV-595-Y.  Although  American  is 
attempting  to  use  the  Sabre  contract  to 
block  Alaska's  possible  switch  to  call 
direct  participation,  Southwest  can 
participate  in  Sabre  at  the  call  direct 
level  since  Southwest  does  not 
participate  at  all  in  other  systems. 
Alaska's  petition  argues  that  the 
mandatoiy  participation  clause  imposed 
by  Sabre  is  contrary  to  the  public 
interest  and  should  be  proscribed  by  our 
regulations.  Alaska  suggests  that  we  act 
by  rulemaking  since  two  other 
systems — ^Worldspan  and  System  One — 
allegedly  have  similar  clauses  in  their 
contracts  with  participating  carriers. 
To  support  its  petition.  Alaska  first 
notes  that  we  adopted  a  rule,  section 
255.9.  in  our  last  CRS  rulemaking  which 
gives  travel  agencies  the  right  to  use 
their  CRS  terminals,  if  not  owned  by  the 
vendor,  to  access  other  systems  and 
databases.  We  intended  that  this  rule 
would  give  a  non-vendor  airline  some 
ability  to  avoid  CRS  fees  by  creating 
direct  links  between  travel  agencies  and 
the  carrier's  internal  reservations 
system.  Alaska  argues  that  the  vendors' 
mandatory  participation  clauses  will 
discourage  carriers  from  creating  direct 
links,  since  the  clauses  would  keep 
them  from  reducing  their  level  of 
participation  in  one  system  unless  they 
reduced  it  in  all  systems,  which  would 
be  too  risky  for  most  carriers.  According 
to  Alaska,  if  a  carrier  cannot  reduce  its 
booking  fee  costs  by  reducing  its 
participation  level,  the  carrier  will  have 
little  incentive  to  inciu-  the  costs  of 
creating  direct  links  between  the 
agencies  using  that  system  and  the 
carrier's  own  intemaJ  reservations 
system. 

Secondly,  Alaska  contends  that  the 
mandatory  participation  clauses  limit  a 
non-vendor  carrier's  ability  to  respond 


to  unacceptable  CRS  service  or  pricing. 
If  a  carrier  decides  to  reduce  its  level  of 
participation  in  one  system  because  the 
system's  service  was  poor  or  overly 
expensive,  the  carrier  could  not  do  so 
unless  it  simultaneously  reduced  its 
level  of  participation  in  other  systems, 
even  if  the  other  systems'  service  and 
pricing  were  superior. 

Request  for  Comments 

We  have  decided  that  we  wish  to 
consider  further  the  issues  raised  by 
Alaska's  rulemaking  petition.  We  invite 
interested  persons  to  comment  on 
^Alaska's  contention  that  the  mandatory 
participation  clauses  are  inconsistent 
with  our  goals  of  enabling  carriers  to 
create  alternative  methods  of  providing 
information  on  schedules,  fares,  and 
availabiUty  to  travel  agents  and  of 
enabling  travel  agents  to  book  carriers 
electronically.  Parties  should  also 
comment  on  whether  the  clauses 
unreasonably  restrict  a  carrier  from 
responding  to  unsatisfactory  CRS 
services  and  fees,  as  Alaska  claims. 

In  addition.  49  U.S.C.  41712.  formerly 
section  411  of  the  Federal  Aviation  Act, 
49  U.S.C.  1381.  authorizes  us  to  prevent 
unfair  methods  of  competition,  which 
includes  practices  that  violate  the  letter 
or  the  spirit  of  the  antitrust  laws.  See,    ' 
e.g.,  57  FR  43789.  We  ask  interested 
persons  to  comment  on  whether  the 
mandatory  participation  clauses  violate 
antitrust  principles. 

We  have  decided  to  request  comments 
on  Alaska's  petition  without  waiting  for 
the  completion  of  our  ciurent  study  of 
the  effects  of  our  1992  revision  of  the 
CRS  rules,  a  study  begun  by  Order  94- 
9-35  (September  26. 1994).  Oiu- 
tentative  view  is  that  we  should  not 
delay  oiu-  consideration  of  Alaska's 
petition  pending  the  study's 
completion. 

We  also  note  that  one  of  our  new 
rules,  14  CFR  255.7(a),  requires  carriers 
with  a  significant  ownership  interest  in 
a  U.S.  CRS  to  participate  in  each  other 
system  and  each  of  its  enhancements  (to 
the  extent  that  such  carrier  participates 
in  those  fieatures  in  its  own  system). 
Alaska's  petition  covers  mandatory 
participation  clauses  applicable  to 
carriers  having  no  significant  ownership 
interest  in  a  U.S.  CRS  and  thus  does  not 
appear  to  be  contrary  to  the  purposes  of 
section  25S.7(a). 

The  Department  accordingly  invites 
other  persons  to  file  comments  on 
Alaska's  petition.  After  reviewing  the 
comments  the  Department  will  consider 
whether  any  amendment  to  our  rules 
should  be  proposed. 
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Issued  in  Washington.  DC  on  December  6. 
19e«. 


;▼.  Miuphj, 

Acting  Assistant  SecntaryforAvidtiottand 
International  Affain. 

|FR  Doc.  94-30359  Filed  12-8-94:8:45  ami 


DEPARTMENT  OF  JUSTICE 

Drag  Enforcement  Administration 

21 CFR  Parta  taa?.  t3Mh  iatO^  t3t3 
and  lata 

(DEA  N*.  Iiaur 
RiN  1117-AA23 

ImplMnantalfoR  ot  the  DooiesSc 
CHeoituaf  INMrslon  Contror  Act  of 
1993(PabLL1O3-20Q 

AQENCn  Drag  EnfoxDRBoit 
Adminatoitiop  CDEA).  )Bstice. 
ACTION:  Ptopeted  rule,  partml 
withdmwaL 

SUMMAav:  IKA  ift  withdrawing  selected 
portions  of  its  notice  of  proposed 
ralemaking  (NPRM)  to  implement  the 
Etomestic  Chemical  Diversion  Control 
Act  of  1993  (Pub.  L  103-200)  (DCDCA) 
which  de^  vrHii  the  exemption  process 
for  cnenncal  mixtures  and  the 
manofnturer  reporting  requirements. 
The  current  proposed  requirements 
regarding  chemical  mixtures  and 
manufactarer  reporting  may  resuTt  in  a 
larger  volume  of  submissions  dien 
originaHy  atkiprted^  or  possibte 
dvplicatne  reyciUiug.  Therefore,  they 
are  beiag  wiAidracwn  forieBssesBinenl 
and  lednfting, 

FOR  FURHCR  MFOMBUmON  CONTACT:  C. 
Thomas  GMchei.  €3iief,  LiaiMKi  and 
Policy  Sectiea,  Oflkx  of  Diversion 
Control,  Drag  Qdcfcement 
Administration.  Washingtoo.  DC  20637, 
Telephone  (202)  307-7297. 

suppLBieaAiir  avomMTiONe  On 
October  13. 1994.  DEA  published  a 
notice  ol  piepeecd  ntknaking  ihR>RM) 
regiding  iny fane ntetian  ei  the  DCDCA 
iA  dte  Fiiwri  B^irtu  (S»  FR  51gS7)L 
hiduded  as  pait  oi  dial  NPRM  are 
proposed  legidalieiiB  regatdiag  the 
exemptiea  eS  rhemirat  ■uxtnc*.  set 
forth  in  die  fropeaed  §§  131D.12  aed 
13ia.l3;^aBd  laniifartmer  reports,  set 
forth  uk  §§  1310.064(9  and  l»ej060»>. 
FoUowiag  pHblicatkMi  ef  the  NPRM. 
DEA  has  determined  that  die 
requirements  set  forth  in  the  noted 
sections  may  result  in  a  significantly 
greater  volume  of  submissiaos  than 
origMially  aatfdpated.  SpecificaBy.  the 
number  of  affected  chemical  mixtures 
currently  manufectured  is  much  laigpr 


than  originally  aniiripnto«<  and  the 
requirement  for  la  ainufaeturer  repocting 
may  duplicate  exi  tting  reports  made  by 
chemical  manufac  tuiers.  It  is  ia  the  but 
interests  of  the  a£E  icted  induistry  and 
DEA  that  the  requirements  be 
withdrawn  at  this  time  and  further 
study  of  the  subject  be  conducted.  DEA 
will  solicit  fiuthea  input  and  advice 
from  repiiesaitati\  bs  of  the  afiiB^ed 
chemical  industry  prior  to  re-psofweiag 
the  laquifeinents.  \»  noted  in  the 
NPRM.  diemical  i  uxtares  &at  met  the 
definition  of  "chei  oical  Biixtuce"  set 
forth  in  ^1310.01fe)  piiac  tothe 
effective  date  of  t£^DCDCA  skM 
reauia  exemptedtrom  the  definition  of 
regulated  transactam  uatil  DEA  baa 
promulgated  final  legulatiaita  regudiag 
the  procedures  by  which  aMawfacturers 
laay  request  exemptioa  of  chenacal 
nuxtuies. 

AccordkB^y.  inbEA's  notice  of 
proposed  rulemalElBg  entitled 
ImplmnentatioB  o|  the  Domestic 
Chemical  Diversion  CoBtrol  Act  of  1993 
(Pub.  L.  103-200)  jas  pubiisfaed  is  the 
Federal  Kagjater  a  i  October  13, 1994 
(59  FR  518B7)  it  ia  ordefed  that: 

Onpage&1902.  n  the  sccoad  coiniaB. 
in  §  13iao&,  paof  tapb  (d)  is 
witbdrawa; 

OnpageS19Q3,  a  the  beginning  of  the 
fint  GolaaKn.in  ^1  31006^  pangE^  fb) 
isad^drawn; 

On  page  519fM,  leginaing  in  tbe 
second  cohxnm,  $  iai0Ll2  is  withdrawn; 
and 

OnpageSlSQS,  m  tike  first  colnmn. 
§13iai3iswithd«wfl. 


Dated:  December 
Sleplieii  H.  GraeeBi 

Deputy  AdauaistKitc  r, 
Admintstiation. 
(FR  Doc  94-30ai3 


1994. 

DTBgEnforcetnent 
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Piled 


DEPARTMBfT  Of  THE  IMTEmOII 

Offlea  of  Surfacft  I  UMas  ReclaanlioR 
and  EalorcaBMRt 


30  CFR  Part  934 

[ND-«9t;, 


LXX9 


Nertfc  Dakota  Begatoteiy  Pregwai 


AGENCY:  Office 
Reclamation  and 
Interior. 


of!  urfaee 


Mining 
^foroement  (OSM), 


rule: 


ACTION:  Proposed 
period  and  oj^ort^Qity 
hearing  on  propoM  d 
amendment. 


SUMMARV:  OShi  is 
a 


proposed  amend]  aentto 


UMI 


;  public  cfBoraeBt 

for  public 
program 


4  naouocing  receipt  of 
theNarth 


Dakota  regulatwy  prag;Bua  (hereinefter. 
the  "North  Dakota  po^am")  under  the 
SurfKe  Minmg  Control  uid 
ReclaiaatisB  Act  of  1377  tS^4CRA>.  The 
proposed  aanffiKkaent  ceBsists  of 
revisioBS  to  i^  additioBs  of  rales 
pertainiag  to:  Aiaaa  kmsiaitehle  iar     ^ 
mining;  p«BBit  applications 
(eiMriiDBiBeatal  momloiing  pfans^ 
permit  ajppbciaioD  ^>provat  pvacakacs; 
penait  leviaioDS,  roawaah,  nd  traasfer 
or  sale;  peafcamtmce  bond;  leaoilnig 
perfooMBce  staadarda;  sediawat  {wad 
performaoce  standetds; 
caBtoofkporaaeotis  rsdaaaalion 
pef  foniHdM»  standardr,  and 
enforcaanat  actioaa.  The  amendmoil  is 
intended  t»  revise  die  Narth  £>akota 
program  to  be  consistent  with  the 
corresponding  Federal  regulations, 
clarify  ambiguities,  correct  cro8&- 
refereacee,  ind  ^tHpn^n  program 
efficicficy. 

This  document  sets  forth  the  times 
and  locations  that  die  North  Dakota 
program  and  proposed  amendment  to 
that  program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
writlen  cwaaaents  on  the  pra^Nised 
amendment,  and  procedures  that  will  be 
followed  regarding  the  public  hearing,  if 
one  is  requested. 

DATES:  Written  comments  nrnst  be 
received  by  4:00  pjo.,  a.&t,  Jaauacy  O. 
1995.  if  reqsesled^ a  paUic  faeatiag  on 
the  {Koposed  aaaagadBeat  wili  be  held 
on  Jaamry  3, 1905.  Saqwsts  to  pvesant 
ora)  tastwaowy  at  thehaacing  au»t  be 
received  by  4iX}  poa.,  ib.s.L  an 
Deceaabcs  27,  ISM. 

ADDRESSES*.  Wn'tten  coamients  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  befow. 

Copies  of  the  North  Dakota  program^ 
the  proposed  ameadmeat.  and  all 
written  csmaaeatsiecrtvexl  in  response 
to  this  document  wUl  be  available  far 
public  reviear  at  the  addresses  loted 
below  daring  xttmmti  basineas  boats. 
Moeday  thcat^  Fiid^,  exchidiag 
holidajn.  Each  reqaeitet  may  recerre 
one  frae  capy  o£  the  pfopoaed 
amendmmt  by  conlactiaK  OSM's  Casper 
Field  Offiee: 

Guy  Padgett.  Director,  C&sper  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
Easts  Street,  Rbom  2128.  Casper.  WY 
826ttt-19«r,  TeK^hone:  (3071 261- 
5776 

Edward  ).  Englg»th^  Director, 
Rttfrlaawtion  Diviaow  No«^  Dakota 
PuUic  Seivif»  Cegm^ssioB,  Capital 
BuiUuig,  BisBMrdL.  IS)  50505-016&. 
TdepboBei  (70ft>  224-4002 
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FOR  FUFtTHER  MFORMATION  CONTACT: 

Guy  Padgett.  Telephone:  (307)  261- 
5776. 

SUPPLEMENTARY  MFORMATION: 

I.  Backgronnd  rathe  Nordi  Dakota 
Program 

On  December  15. 1980.  the  Secretary 
of  the  Ulterior  conditionaily  approved 
the  North  Dakota  program.  General 
background  information  on  the  North 
Dakota  program,  including  the 
Secretary's  findhigs.  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  North  Dakota  program 
can  be  found  in  the  December  15, 1980, 
Federal  Registo-  (45  FR  82214). 
Subsequent  actions  concerning  North 
Dakota's  program  and  program 
amendments  can  be  found  at  30  CFR 
934.12.  934.13.  934.15, 934.16,  and 
934.30. 

n.  Proposed  Amendment 

By  letter  dated  November  10, 1994, 
North  Dakota  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (Amendment  number  XXI, 
Administrative  Record  No.  ND-V-1). 
North  Dakota  submitted  the  proposed 
amendment  in  response  to  the  required 
program  amendments  at  30  CFR 
934.16(u)  and  at  its  own  initiative.  The 
provisions  of  the  North  Dakota 
Administrative  Code  (NDAC)  that  North 
Dakota  proposes  to  revise  or  add  are: 
NDAC  69-05.2-04-07(3),  lands 
unsuitable  for  mining;  NDAC  69-05.2- 
05-09,  pomit  applications 
(environmental  monitoring  plans): 
NDAC  69-05.2-06-01(2).  permit 
applications  (identification  of  interests); 
NDAC  69-05.2-06-02,  permit 
applications  (compliance  information); 
NDAC  69-05.2-10-03(5).  criteria  for 
permit  approval;  NDAC  69-05.2-11-02. 
permit  revisions;  NDAC  69-05.2-11-03. 
permit  renewals;  NDAC  69-05.2-11-06, 
transfer,  sale,  or  assigiunent  of  permit 
rights:  NDAC  69-05.2-12-09(2). 
performance  bond  (period  of  liability); 
NDAC  69-05.2-15-02(2a)^  performance 
standards  (suitable  plant  growth 
material,  removal);  NDAC  69-05.2-16- 
09(7)  and  (20),  performance  standards 
(sediment  ponds);  NDAC  69-05.2-21- 
01(2)  performance  standards  (backfilling 
and  grading,  timing  requirements);  and 
NDAC  69-05.2-28-03,  inspection  and 
enforcement  (cessation  orders).  The 
specific  changes  and  additions  proposed 
by  Nordi  Dakota  are  described  below. 

1.  NDAC  69-05.2-04-07(3a)  (lands 
unsuitable  for  mining]. 

North  Dakota  proposes  to  revise  a 
cross-reference  from  NDAC  69-05.2-04- 
05(3)  to  North  Dakota  Century  Code 
(NDCC)  3^-14.1-05(3). 


2.  NDAC  69-05.2-05-09  {permit 
applications  (environmental  monitorine 
plans)].  ^* 

North  Dakota  proposes  to  add  this 
new  rule,  which  would  allow  the 
consolidation  of  monitoring  plans  for 
several  permits  authorizing  a  single 
mining  operation  into  a  single 
consolidated  monitoring  plan.  Such 
consolidated  monitoring  plans  would  be 
subject  to  the  approval  prooedtues  for 
permit  revisioixs;  each  individual  permit 
would  have  to  be  revised  to  describe  its 
individual  monitoring  plans  proposed 
to  be  subject  to  review  at  midterm  or 
renewal  of  each  individual  permit;  and 
a  permittee  would  be  allowed  to 
propose  modifications  to  the 
consolidated  monitoring  plan  by 
applying  for  a  permit  revision  to  the 
most  recently  issued  of  the  individual 
permits  included  in  the  plan.  The 
monitoring  plans  proposed  for 
consolidation  would  be  those  required 
by  NDAC  article  69-05.2  and  NDCC 
Chapter  38-14.1. 

North  Dakota  also  appends  to  its 
proposed  amendment  a  narrative 
statement  further  describing  how  much 
consolidated  monitoring  plans  would  be 
administered  and  enforced.  Among 
other  things,  the  narrative  states  that  the 
intent  of  the  rule  is  directed  toward 
ground  water  monitoring,  surface  water 
monitoring,  alluvial  valley  floor 
monitoring,  and  fish  and  wildlife 
monitoring. 

3.  NDAC  69-05.2-06-01(2)  [permit 
applications  (identification  of 
interests)]. 

North  Dakota  proposes  to  revise  this 
rule  to  change  the  point  during  the 
approval  process  at  which  the  applicant 
must  update  ownership  and  control 
information;  currently,  the  rule  requires 
this  after  the  application  is  approved 
but  before  the  permit  is  issued;  the 
proposed  revision  would  require  this 
when  the  application  is  deemed  ready 
for  approval  but  before  the  permit  is 
issued. 

4.  NDAC  69-05.2-06-02(6)  (permit 
applications  (compliance  information)]. 

Similar  to  the  rule  discussed  above. 
North  Dakota's  proposed  revision  would 
change  the  point  at  which  a  permit 
applicant  must  update  compliance 
information,  to  after  the  application  is 
deemed  ready  for  approval  but  before 
the  permit  is  issued. 

5.  NDAC  69-05.2-10-03(5)  [criteria 
for  permit  approval]. 

Similar  to  me  two  rules  discussed 
above.  North  Dakota's  proposed  revision 
would  change  the  point  at  which  the 
commission  woidd  make  its  decision  on 
application  approval  or  disapproval  in 
light  of  updated  ownership  and  control 
and  compliance  information. 


6.  NDAC  69-OS.2-ll-02(l)(d)  (permit 
levisioos). 

North  Dakota  proposes  to  revise  this 
rule  to  correct  a  cross-ieference  from 
NDAC  69-05.2-11-02(5)  to  subsection 
(2). 

7.  NDAC  69-O5.2-ll-03(5c)  (permit 
renewab]. 

North  Dakota  proposes  to  revise  this 
rule  to  correct  a  cross-reference  frtun 
NDAC  69-05.2-11-03(3)  to  subsection 
(6). 

8.  NDAC  69-05.2-1  l-06(lc)  (transfer, 
sale,  or  assigiunent  of  permit  rights]. 

North  Dakota  proposes  to  revise  this 
rule  to  correct  a  cross-reference  from 
NDAC  69-05.2-11-06(2)  to  subeection 
(4). 

9.  NDAC  69-05.2-12-09(2) 
[performance  bond  (period  of  liability)]. 

North  Dakota  proposes  to  revise  this 
rule  to  correct  a  cross-reference  from 
NDAC  69-05.2-22-07(5)  to  subsection 
(4j). 

10.  NDAC  69-05.2-15-02(2a) 
[performance  standards  (suitable  plant 
growth  material,  removal)]. 

North  Dakota  proposes  to  revise  this 
rule  by  deleting  the  requirement  that  the 
topsoil  removal  o]>eration  for  an  area  be 
approved  by  the  commission  prior  to 
any  other  disturbances. 

11.  NDAC  69-^)5.2-16-09(7) 
[performance  standards  (sediment 
ponds)]. 

North  Dakota  proposes  to  revise  this 
rule  to  require  that  for  sediment  ponds 
designed  to  contain  the  ten-year, 
twenty-four-hour  storm,  there  must  be 
no  spillway  outflow  from  the  design 
event'or  lesser  event,  unless  multiple 
runoff  events  occur  before  the  pond  can 
be  dewatered  in  accordance  with  the 
permit. 

12.  NDAC  69-05.2-16-09(20) 
[performance  standards  (sediment 
ponds)]. 

North  Dakota  proposes  to  revise  this 
rule  to  require  that  impoundments  not 
meeting  the  criteria  of  subsection  (17) 
must  be  examined  at  least  quarterly. 

13.  NDAC  69-05.2-21-01(2) 
[performance  standards  (backfilling  and 
^ding,  timing  requirements)]. 

North  Dakota  proposes  to  revise  this 
rule  to  allow  the  commission  to  approve 
additional  time,  as  well  as  additional 
distance,  for  rough  backfilling  and 
grading. 

14.  NDAC  69-05.2-28-03(6) 
(inspection  and  enforcement  (cessation 
orders)]. 

North  Dakota  proposes  to  revise  this 
rule  by  deleting  reclamation  operations 
from  those  operations  that,  conducted 
without  a  valid  permit,  imder  some 
drcimistances  constitute  significant 
imminent  en\irorunental  harm. 
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m.  Poblic  Coammit  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  3D  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
North  Dakota  program. 

1  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated'under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFOnMATKm  CONTACT  by  4:00  p.m.. 
m.s.t.  on  December  27, 1994.  The 
location  and  time  of  the  hearing  will  be 
arranged  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Aoy  disabled  incuvidual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Filing  of  a  written 
statement  at  the  time  of  the  hearing  is 
requested  as  it  will  greatly  assist  the 
transcriber.  Submission  of  written 
statements  in  advance  of  the  hearing 
Will  allow  OSM  officials  to  prepare 
adequate  responses  and  appropriate 
questions. 

The  public  hearing  will  continue  on 
the  specified  date  ujitil  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  Usted  under  FOR  FURTHER 
INFORMATWN  CONTACT.  All  such  meeUngs  • 
will  be  open  to  the  public  and,  if 


ADDRESSES.  A 
meeting  will  be  i 
administrative  i 
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possible,  notices  of  meetings  will  be 
posted  at  the  loc  ttions  Usted  under 


ptten  sununary  of  each 
lade  a  part  of  the 
:ord. 


IV.  Procedural  DetenBhiatioiis 


2.  Executive  i 


ir  12866 


This  rule  is  exempted  firom  review  by 
the  Office  of  Ma4agement  and  Budget 
(OMB)  under  Exicutive  Order  12866 
(Regulatory  Plan  ring  and  Review). 

2.  Executive  Ordir  12778 

The  Departmei  it  of  the  Interior  has 
conducted  the  re  /lews  required  by 
section  2  of  Exec  itive  order  12778  (Civil 
Justice  Reform)  a|id  has  determined  that 
this  rule  meets  the  applicable  standards 
of  subsections  (a  and  (b)  of  that  section. 
However,  these  standards-are  not 
applicable  to  the  actual  language  of 
State  regulatory  ]  irograms  and  program 
amendments  sini  e  each  such  program  is 
drafted  and  pron  ulgated  by  a  specific 
State,  not  by  OS!  I.  Under  sections  503 
and  505  of  SMCI  A  (30  U.S.C.  1253  and 
12550)  and  the  F  (deral  regulations  at  30 
CFR  730.11.  731. 15.  and  732.17(h)(10), 
decisions  on  pro]  losed  State  regulatory 
programs  and  pn  gram  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  deten  lination  of  whether  the 
submittal  is  cons  stent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  73aJ  731.  and  732  have 
been  met. 


3.  National  Enviibnmental 
No  enviroiunei  tal 


Policy  Act 

impact  statement  is 
I  ule  since  section 
(30  U.S.C.  1292(d)) . 
decisions  on 
regulatory  program 
constitute  major 
MJithin  the  meaning  of 
of  the  National 

Act  (42  U.S.C.       - 


age  icy 


P<  licy , 


required  for  this 
702(d)  of  SMCRA 
provides  that 
proposed  State 
provisions  do  nol 
Federal  actions 
se«ion  102(2)(C) 
Environmental 
4332(2)(C)). 

4.  Paperwork  Reaiction  Act 
This  rule  does  i  lot  contain 

information  coUe  :tion  requirements  that 
require  approval  ly  OMB  under  the 
Paperwork  Reduc  ion  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Fhi  ibilityAct 

The  Departmen  of  the  hiterior  has 
determined  that  t|iis  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
xmder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.\.  The  State  submittal 
that  is  the  subject  jof  this  rule  is  based 
upon  counterpart  ='ederal  regulations  for 
which  an  econom  c  analysis  was 
prepared  and  cert  fication  made  that 


UMI 


such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  niunber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  034 

Intergovernmental  relations,  Surface  ' 
mining.  Underground  mining. 

Dated:  Decemlier  1, 1994. 
Charles  E.  Sandberg, 

Acting  Assistant  Director.  Western  Support 
Center. 

(FR  Doc.  94-30347  Filed  12-6-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  125-1-6804a:  FRL-SIIS-T] 

Approval  and  Promulgation  of 
impiementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Diego  County  Air  Pollution  Control 
District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  California  State 
Implementation  Plan  (SIP).  The  revision 
concerns  the  control  of  volatile  organic 
compound  (VOC)  emissions  from  metal 
parts  and  products  coating  operations. 

The  intended  effect  of  proposing 
approval  of  this  rule  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  NPRM  will 
incorporate  this  rule  into  the  federally 
approved  SIP.  In  addition,  final  action 
on  this  rule  will  serve  as  a  final 
determination  that  deficiencies  in  the 
rule  identified  by  EPA  in  a  limited 
approval/limited  disapproval  action  on 
May  13, 1993  have  been  corrected  and 
that  any  sanctions  or  Federal 
hnplementation  Plan  (FTP)  obligations 
are  permanently  stopped.  An  Interim 
Final  Determination  published  in 
today's  Federal  Register  will  defer  the 
imposition  of  sanctions  until  EPA  takes 
final  rulemaking  action.  EPA  has 
evaluated  this  rule  and  is  proposing  to 


approve  it  pursuant  to  the  provisions  of 
the  CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  January  9, 1995. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
lA-5-31,  Air  and  Toxics  Division.  U.S. 
Environmental  ftotection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revision  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revision  are  also  available  for  inspection 
at  the  following  locations: 

Environmental  Protection  Agency,  Air 
Docket  6102. 401  "M"  Street,  SW., 
Washington,  DC  20460. 

California  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section, 
2020  "L"  Street,  Sacramento,  CA  95814. 

San  Diego  County  Afa-  Pollution  Control 
District,  91  SO  Chesapeake  Drive.  San 
Diego,  CA  92123-1095. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Liu,  Rulemaking  Section  [A-5-3J. 
Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  DC,  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901,  (415)  744- 
1199. 

SUPPl^MENTARY  INFORMATION: 

Applicability 

The  rule  being  proposed  for  approval 
into  the  California  SIP  is  San  Diego 
County  Air  Pollution  Control  District 
(APCD)  Rule  67.3.  Metal  Parts  and 
Products  Coating  Operations.  This  rule 
was  submitted  l^  the.  California  Air 
Resources  Board  to  EPA  on  November 
23. 1994. 

Background 

On  March  3. 1978.  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
imder  the  provisions  of  the  Clean  Air 
Act.  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included  San 
Diego  Ctounty.  43  FR  8964;  40  CFR 
81.305.  Because  this  area  was  unable  to 
meet  the  statutory  attainment  date  of 
December  31. 1982,  CidifomiaiBquested 
under  section  172(a)(2),  and  EPA 
approved,  an  extension  of  the 
attainment  date  to  December  31, 1987. 
(40  CFR  52.222.)  On  May  26, 1988,  EPA 
notified  the  Ck)vemor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
pre-amended  Act,  that  San  I^o 
County's  portion  of  the  California  SIP 
was  inadequate  to  attain  and  maintain 


the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15, 1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Public  Law  101-549, 104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(aK2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies.  Section 
182(a)(2)(A)  appUes  to  areas  designated 
as  nonattainment  prior  to  enactment  of 
the  amendments  and  classified  as 
marginal  or  above  as  of  the  date  of 
enactment.  It  requires  such  areas  to 
adopt  and  correct  RACT  rules  pursuant 
to  pre-amended  section  172(b)  as 
interpreted  in  pre-amendment 
guidance.*  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  San  Diego  is  currently  classified 
as  a  severe  ozone  nonattainment  area;' 
therefore,  this  area  was  subject  to  the 
RACrr  fix-up  requirement  and  the  May 
15, 1991  deadline. 

The  State  of  California  submitted  San 
Diego  County  APCD  Rule  67.3,  Metal 
Parts  and  Products  Coating  Operations, 
for  incorporation  into  its  SIP  on 
November  23, 1994.  This  docummt 
addresses  EPA's  proposed  action  for 
Rule  67.3,  which  the  district  adopted  on 
November  1, 1994.  The  submitted  rule 
was  found  to  be  complete  on  December 
1, 1994  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51 ,  appendix  V  3  and  is  being  proposed 
for  approval  into  the  SIP, 

Rule  67.3  controls  VOC  emissions 
from  operations  that  involve  the  coating 
of  miscellaneous  metal  parts  and 
products.  VOCs  contribute  to  the 
production  of  ground-level  ozone  and 
smog.  TTie  rule  was  adopted  as  part  of 
the  district's  efforts  to  achieve  the 


'  Among  other  things,  the  pre-anwndawnt 
guidance  consists  of  thoM  pottkm*  of  the  propowd 
post-1987  anna  and  ctfbon  monoxide  policy  that 
concern  RACT,  52  FR  4S044  (Novembw  24, 1987); 
"Issues  Relating  to  VOC  Regulation  Culpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24. 1987  PMaai  lacMv 
Notice"  (Bine  Book)  (notice  of  availability  i>as 
published  in  tha  Fadatal  Kagialar  on  M^  25. 1988); 
and  the  ^sting  control  technique  guidelines 

'  San  Diego  County  retained  ita  designation  of 
nonattainment  and  classified  by  oparation  of  law 
pursuant  to  sections  107(d)  and  181(a)  apon  the 

date  of  enactment  of  the  CAA.  See  55  FR  S6604 
(November  6, 1991). 

>  EPA  adopted  the  completeness  criteria  on 
Fefaruaiy  18, 1990  (55  FR  9030)  and,  pasaani  to 
section  n0(k)(lXA)  of  tha  CAA,  levised  the  criteria 
on  August  28, 1991  (58  FR  42216). 


National  Ambient  Air  (Quality  Standard 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  SIP-Call  and  the  secUon 
182(a)(2)(A)  CAA  requirement.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvabifity  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CTR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  reqtiirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  docimients  Usted  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  V(X;  rule  must,  at  a 
minimiun,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  piupose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  [CTG]  docimients. 
The  CTGs  are  based  on  the  imderlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  dociunents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
1 82(a)(2)(A).  The  CTG  applicable  to  this       ^ 
rule  is  entitled,  "Control  of  Volatile 
Organic  Emissions  from  Existing 
Stationary  Sources  -  Volume  VI:  Siuface 
Coating  of  Miscellaneous  Metal  Parts 
and  Products"  IEPA-450/2-78-0151. 
Furthra-  interpretations  of  EPA  poUcy 
are  found  in  the  Blue  Book,  referred  to 
in  footnote  1.  hi  general,  these  guidance 
doctunents  have  been  set  forth  to  ensure 
that  vex:  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP.  On  May 
13. 1993  (58  FR  28357].  EPA  gave  a 
limited  approval/limited  disapproval  to 
an  earlier  version  of  San  Diego  Coimty 
APCD  Rule  67.3.  The  latest  version  of 
Rule  67.3.  adopted  on  November  1. 
1994,  includes  the  following  significant 
changes  from  the  current  SIP  rule: 

•  "1110  appUcabihty  of  this  rule  to 
certain  coatings  has  been  clarified. 

•  A  variety  of  recordkeeping 
requirements  have  been  added. 

•  Exemptions  have  been  added  for 
certain  coatings.^ 


*  EPA  has  delennined  that  emissions  resulting 
from  tite  exanptioos  do  not  leptesent  a  significant 
diffeienoa  from  the  allowable  emissions  under  the 
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•  Definitions  have  been  added  or 
adjusted  to  clarify  the  rule. 

•  Futiue  effactive  dates  for 
pretreatment  wash  primer  and  high 
perfonnanoe  architectural  coatings  were 
removed,  and  CTG  standards  for  these 
two  coatings  are  now  included  with 
other  specialty  coatings. 

•  The  usage  requirements  for  VCK!- 
containing  materials  for  surface 
preparation  or  cleanup  were  clarified. 

•  The  Air  Pollution  Control  Officer's 
discretion  to  approve  an  alternative 
recordkeeping  plan  has  been  removed. 

•  Many  new  test  methods  have  been 
added  to  the  rule. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA.  EPA  regulations,  and 
EPA  policy,  lierefore,  San  Diego 
County  APCD  Rule  67.3.  Metal  Parts 
and  Products  Coating  Operations,  is 
being  proposed  for  approval  under 
secUon  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
PartD. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  60aet  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  S  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  it 


applicable  CTG  standard*  and  that  th«y  fall  within 
the  "5%  Rule"  in  the  Blue  Book.  The  "5%  Rule" 
allows  states  to  depart  from  a  CTG  standard  upon 
a  demonstration  that  the  departure  results  in  "no 
significant  difference"  in  emissions  (i.e.  less  than 
SVfrom  the  CTG  allowable).  EPA  has  hirther 
determined  that  this  change  will  not  interfere  with 
any  applicable  requirement  concerning  attainment 
and  reasonable  further  progress  (as  deflned  in 
section  7501  of  the  Act),  or  any  other  applicable 
requirement  of  the  Act  pursuant  to  section  1 10(1). 


does  not  have  a  significant  impact  on 
any  small  entitle^  afiiected.  Moreover, 
due  to  the  naturejof  the  Federal-state 
relationship  und«  t  the  CAA,  preparation 
of  a  regulatory  flc  xibility  analysis  would 
constitute  Federa  inquiry  into  the 
economic  reasoni  bleness  of  state  action. 
The  CAA  forbids  p'A  to  base  its  actions 
concerning  SIPs  ^n  such  grounds. 
Union  Electric  Cd).  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  |(S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  OMB  has  e  Kempted  this  action 
fix>m  review  undfr  Executive  Order 
12866. 


List  of  Subjects  ii 


Environmental  protection.  Air 


pollution  control, 


40  CFR  Part  52 


Hydrocarbons. 


Intergovernmental  relations.  Ozone, 
Reporting  and  reoordkeeping 
requirements,  Vo  atile  organic 
compoimd. 

Authority:  42  U.lC.  7401-7671q. 

Dated:  December  h.  1994. 
Nora  L.  McGee. 
Acting  Regional  Adkninistrator. 
(PR  Doc.  94-30328 
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Approval  and  Promulgation 
imptomentation 
implementation 
Area  Air  Quality 


of  State 
ilans;  California  State 
I  Ian  Revision,  Bay 
Management  District 


AGENCY:  Environ^iental  Protection 
Agency  (EPA). 

ACTION:  Proposedlrule. 


UMI 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  contrpl  of  volatile  organic 
compoimd  (VOClemissions  fit)m  Metal 
Container,  Closui^,  and  Coil  Coating. 
Solvent  Cleaning  Operations,  and 
Pressure  Relief  vilves  at  Petrolemn 
Refineries  and  Climical  Plants. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCi  in  accordance  with 
the  requirements  pf  the  Clean  Air  Act, 

)0  (CAA  or  the  Act). 

(Section  of  this 
le  EPA  is  approving 

(sions  as  direct  final 
'  proposal  becautfb  the 

pe  as  noncontroversial 
revision  amendments  and  anticipates  no 
adverse  comment$.  E)etailed  rationale 
for  these  approvak  are  set  forth  in  the 
direct  final  rules.  If  no  adverse 
comments  are  reo  sived  in  response  to 
these  proposed  ni  es,  no  further  activity 


as  amended  in  1< 
In  the  Final  Rulf 
Federal  Register, 
the  state's  SIP  re\ 
rules  without  pri( 
Agency  views  the 


is  contemplated  in  relation  to  these 
rules.  If  EPA  receives  adverse 
comments,  the  direct  final  rules  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in 
subsequent  final  rules  based  on  the 
proposed  rules.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  these  proposed 
rules  must  be  received  in  writing  by 
January  9, 1995. 

ADDRESSES:  Written  comments  on  this 
action  should  he  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  pubUc  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 

Rulemaking  Section  (A-5-3).  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  Region  DC,  75  Hawthorne  Street. 
San  Francisco,  CA  94105. 

California  Air  Resources  Board,  Stationary 
Source  Division.  Rule  Evaluation  Section, 
2020  "L"  Street,  Sacramento,  CA  95814. 

Bay  Area  Air  Quality  Management  District, 
939  Ellis  Street,  San  Francisco.  CA  94109. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Meer,  Chief,  Rulemaking 
Section  (A-5-3),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901, 
Telephone:  (415)  744-1185. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Bay  Area  Air 
Quality  Management  District 
(BAAQMD)  Regulation  8,  Rule  11,  Metal 
Container,  Closure,  and  Coil  Coating; 
Rule  16,  Solvent  Cleaning  Operations; 
and  Rule  28,  Pressure  Relief  Valves  at 
Petroleum  Refineries  and  Chemical 
Plants  submitted  to  EPA  by  the 
California  Air  Resources  Board  (CARB) 
on  September  28, 1994. 

For  further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  1, 1994. 
N^ora  L.  McGee, 
Acting  Regional  Administrator. 
[PR  Doc.  94-30327  Filed  12-8-94;  8:45  amj 
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FB>ERAL  pOMMUNiCATIONS 
COMMISSION 

47  CFR  Parts  21  and  74 

[MM  Docket  No.  94-131  and  PP  Docket  No. 
93-253,  FPC  94-293] 

Filing  Procedures  in  the  Multipoint 
Distribution  Service  and  in  the 
instructionai  Television  Fixed  Service, 
including  Electronic  Filing  and 
Competitive  Bidding 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  proposes  a 
number  of  alternative  procedures  for  the 
filing  of  new  station  applications  for 
single  channel  and  multichannel 
Multipoint  Distribution  Services  (MDS). 
These  procedures  are  designed  to 
•  expedite  processing  and  facilitate 
dn^elopment  of  wireless  cable,  an 
industry  that  delivers  video 
prograrnming  to  subscribers  using  MDS 
and  Instructional  Television  Fixed 
Service  (ITFS)  channels.  This 
proceeding  is  intended  to  expedite  more 
service  to  the  pubUc  and  enhance 
opportimities  for  wireless  cable  to  reach 
its  potential  as  a  competitor  to  wired 
cable. 

DATES:  Comments  must  be  received  on 
or  before  January  9, 1995,  and  reply 
comments  must  be  received  on  or  before 
January  24,  1995. 
ADDRESSES:  Comments  and  reply 
comments  may  be  mailed  to  Office  of 
the  Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Bertelsen  at  (202)  416-0892  or 
Jerianne  Timmerman  at  (202)  416-0881, 
Video  Services  Division,  Mass  Media 
Bureau. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  following  collection  of 
information  contained  in  these 
proposed  rules  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  under  Section  3504(h)  of  the 
Paperwork  Reduction  Act.  Copies  of  the 
submission  may  be  purchased  firom  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037,  (202)  857-3800. 
Persons  wishing  to  comment  on  this 
information  collection  should  direct 
their  comments  to  Timothy  Fain,  (202) 
395-3561,  Office  of  Management  and 
Budget,  Room  10102  NEOB, 
Washington,  DC  20503.  A  copy  of  any 
comments  should  also  be  sent  to  the 


Federal  Communications  Conmiission. 
Office  of  Managing  Director, 
Washington,  DC  20554.  For  further 
information  contact  WilUam  Cline, 
Federal  Communications  Commission, 
(202)  418-0210.  OMB  Number:  None. 
An  existing  collection  of  information, 
OMB  No.  3060-0402.  titled 
"Apphcation  for  New  or  Modified 
Microwave  Radio  Station  License  Under 
Part  21"  proposes  changes  to  FCC  Form 
494.  This  Notice  proposes  to  create  a 
separate  paper  apphcation  form  to  be 
used  for  a  new  MDS  faciHties,  and  an 
electronic  form  to  be  used  for  new  MDS 
and  ITFS  facilities. 

Title:  Amendment  of  Parts  21  and  74 
of  the  Commission's  Rules  With  Respect 
to  Filing  Procedures  in  the  Multipoint 
Distribution  Service  and  in  the 
Instructional  Television  Fixed  Service. 
Form:  Undetermined. 
Action:  Proposed  New  Collection. 
Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or 
organizations. 
Frequency  of  Response:  On  occasion. 
Estimated  Annual  Response:  On 
occasion. 

Estimated  Annual  Response:  734- 
17,000,  4  hours  per  response. 

Needs  and  Uses:  This  long-form  is 
proposed  to  be  limited  to  the  filing  of 
apphcations  and  related  amendments 
for  new  Multipoint  Distribution  Service 
stations.  The  data  would  be  used  to 
ensure  that  the  respondent  is  qualified 
to  become  a  Conunission  licensee. 

The  complete  text  of  the  Notice  of 
Proposed  Rulemaking  follows.  It  is  also 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  239,  at  the 
Federal  Conununications  Commission. 
1919  M  Street,  NW.,  Washington,  DC 
20554.  and  it  may  be  purchased  from 
the  Conunission 's  copy  contractor, 
International  Transcription  Service, 
Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037,  (202)  857-3800. 

1.  By  this  action,  the  Commission 
proposes  to  streamline  the  procedures 
by  which  applications  for  new  faciUties 
in  the  Multipoint  Distribution  Service 
(MDS)i  are  filed  and  processed.  We 
propose  to  adopt  filing  procedures 
consistent  with  oiu'  competitive  bidding 
procedures.  To  do  this,  we  propose  that 
applicants  file  short-fonn  applications 
for  predetermined  geographic  areas  and 
the  successful  bidders  file  long-form   . 
apphcations.  We  believe  that 
implementation  of  this  process  would 
avoid  the  lengthy  delay  associated  with 
hcensing  stations  site-by-site,  and 


therefore  would  allow  operators  to 
enhance  their  service  more  rapidly, 
providing  more  competition  to  wired 
cable.  However,  we  also  invite  comment 
on  alternative  filing  procediu^s, 
including  a  national  fiUng  window  and 
one  limited  to  existing  hcensees  and 
system  operators.  We  soUcit  comment 
on  the  technical  and  practical  feasibifity 
of  utilizing  a  mandatory  electronic  filing 
approach  in  conjimction  with  each  of 
these  filing  approaches.^  Finally,  we 
invite  any  other  proposals  that  would 
allow  the  Commission  to  process  MDS 
applications  for  new  stations  more 
efficiently  and  result  in  more  MDS 
service  opportunities  becoming 
available  to  the  pubhc.  We  limit  the 
scope  of  this  proceeding  to  revisions  to 
our  rules  and  procedures  that  will 
improve  the  MDS  application 
processes.  3 

2.  Our  goal  in  instituting  this 
proceeding  is  to  facihtate  development 
of  the  wireless  cable  industry  ••  and  to 
continue  oiu"  efforts  to  coordinate  the 
processing  of  MDS  and  ITFS 
applications.  The  Commission  has 
consistently  maintained  that,  in 
providing  communications  services,  the 
public  interest  is  better  served  by 
com{>etition.  A  competitive  industry 
homework  promotes  lower  prices  for 
services,  provides  incentives  for 
operators  to  improve  those  services  and 
stimulates  economic  growth.  An 
essential  component  of  competition  is 
choice.  As  we  recognized  in  our  recent 
report  to  Congress,  consumers  in  the 
market  for  video  programming  do  not 
have  enough  choices.^  Although 


'  In  this  proceeding,  unless  otherwise  indicated. 
"MDS"  includes  single  channel  and  multichannel 
applications  and  authorizations  collectively. 


'There  is  now  outstanding  an  Order  and  Further 
Notice  of  Proposed  Rulemaking  in  MM  Docket  No 
93-24.  9  FCC  Red  3348  (1994).  59  FR  35665  (July 
13. 1994),  in  which  the  Commission  is  considering 
further  improvements  to  the  Instructional 
Television  Fixed  Service  (ITFS)  licensing  process, 
including  adoption  of  a  window  filing  procedure. 
The  only  aspect  of  this  proceeding  which  we 
propose  to  apply  to  apply  to  HTS  is  the  electronic 
filing  proposal. 

'As  noted  in  footnote  2,  supra,  the  electronic 
filing  proposal  if  implemented  would  also  apply  to 
the  ITFS  application  proceeding.  In  response  to  a 
July  28. 1993  Public  Notice,  we  received  several 
comments  on  ways  the  Commission  could  expedite 
the  processing  of  MDS  applications.  We  have 
considered  those  views  in  our  drafting  of  this 
Notice  of  Proposed  Rulemaking  and  we  will 
incorporate  those  materials  in  the  public  record  of 
this  proceeding. 

♦  "Wireless  cable"  is  the  delivery  of  video 
programming  to  subscribers  using  MDS  and/or  ITFS 
channels.  Wireless  cable  resembles  cable  television, 
but  instead  of  coaxial  cable,  wireless  cable  uses 
microwave  channels.  Our  use  of  the  term  "wireless 
cable"  does  not  imply  that  it  constitutes  cable 
television  for  statutory  or  regulatory  purposes. 

.'Annual  Assessment  of  the  Status  of  Competition 
in  the  Market  for  the  Delivery  of  Video 
Programming  (Competition  Report),  CS  Docket  No. 
94-48,  FCC  94-235  (released  Sept.  28.  1994).  The 
Commission  is  required  to  file  sm.h  annual  reports 
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compotiiig  tiechnok)fl;ie8  have  made 
major  stxidas  since  the  previous  mpeH 
on  cable  conqtetitioB  in  1990,  the  cd>le 
televisimt  nufkat  lemams  laigely 
noncompetitive.  With  respect  to 
wireless  cable,  vn  reported  that  more 
systems  are  being  built,  the  number  of 
subscribers  has  increased,  and  program 
access  provisions  and  changes  in  other 
regulations  have  given  «vireless  cable 
operaton  a  bettw  ioothold  in 
competition  widi  wired  o^le,  including 
the  credibility  to  gain  access  to 
financing.  Cconpetitifm  Report  at  paras. 
79, 80  and  90.  However,  the  difficulty 
of  accumulating  sufBcimt  channel 
capacity  remains  a  major  obstacle  to 
many  wireless  cable  curators. 
Accmding  to  the  Competition  Repixt, 
the  combinatioii  of  administrative 
improvements  in  wireless  cable 
licensing  and  the  use  of  digital 
compression*  should  he^  to  alleviate 
this  problem  in  the  future.  Id.  at  para. 
90.  This  rulemaking  is  one  of  se^wral 
administntive  improvements  directed 
toward  enhancing  the  development  of 
wireless  cable  operators  as  viable 
competitors  in  the  video  programming 
marketplace,  h  will  also  nirther  the 
policies  set  fnth  by  Congress  in  the 
1992  Cable  Act  to  "*  *  *  promote  the 
availability  to  the  public  of  a  diversity 
of  views  and  information  through  cable 
television  and  other  video  distribution 
media."' 

3.  When  the  Commission  reallocated 
eight  channels  to  MDS  in  1983.  thereby 
creating  wireless  cable  as  a 


pursuant  la  the  Cibia  Television  ConsuRMr 
Protaciion  and  Competition  Act  of  1M2  (1992  Cable 
Act).  Pub.  U  Ho.  102-3SS.  Section  e28(gi  106  SUL 
14C0  tamonHing  the  Commiuucation*  Act  of  1934). 
codiGed  at  47  U.S.C  S48(g). 

■Digital  compreaMOD  iaa  technology  that 
employs  varioua  terhnfaiiMia  to  reduce  the  nurafaar 
of  bito  raquirad  to  tranamh  a  program.  Therefore,  for 
a  given  chaonel  band«ridth  and  digital  transmiMion 
rate,  an  operator  may,  depending  on  circumstancaa, 
transmit  a  single  uncompraaaed  prograin  or 
multiple  compressed  program*.  For  example,  a  six- 
to-one  compression  ratio  permits  the  operator  to 
oBat  six  program  channels  bom  one  6  MHs 
fiequancy  bandwidth. 

'  1902  Cable  Act  Section  2(b)(1).  106  Stat  at  1463. 
An  essential  element  of  the  1992  Cable  Act  is 
promoting  increased  competition  and  diversity  by 
fostering  the  development  of  alternative 
multichannel  video  programming  distributors 
(MVPD).  The  term  "MVPD"  means  "a  person  such 
as,  but  not  limited  to,  a  cable  operalor,  a 
multichannel  multipoint  distribution  service,  a 
direct  broadcast  satellite  service,  or  a  television 
recsivesHily  satellite  program  distributor,  wbo 
make*  available  for  purchase,  by  subscribers  or 
customers,  multiple  channels  of  video 
programming."  Communications  Act  Section 
602(12),  47  U.S.C  522(12).  In  markeu  where 
eOactive  competition  is  present,  the  government 
will  no  longer  need  to  rapikte  cable  rates,  as 
required  by  the  1992  Cable  Act  because  cable  rate* 
will  be  regulated  by  the  marketplace. 
Communicatioos  Act  Section  &23(a)(2].  47  U.S.C 
M3(aM2). 
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from  a  vari^  of 
withdifiining 
and  policies.* 
obstacles  fKed  b; 
operators  over  thi 
difficulty  involvi 
number  of  ch 
subsoiber  de 
compete  with 
systems  in  the 
maximum  of  tl 
chaimels  availab 
systems.  This  in< 
channels  (Cham 
F1-F4  and  Hl-H 
capacity  in  the  t% 

(Channels  Al-A'^ 

D4  and  Gl-G4).«  ^  an  effort  to 
consolidate  and  promote  the 
expeditious  proce  ssing  of  applications 
for  licenses  that  n  ay  l^  used  to  provide 
wireless  caUe  ser  rices  into  one 
organization,  the  i  k)mmission  recmtly 
transferred  respoi  sibility  for  MDS  from 
the  Common  Cair  er  Bureau  to  the  Mass 
Media  Bureau.  Ai  lendment  of  Parts  0 
and  1  of  the  QHni  lission's  Rules  to 
Reflect  a  Reorganj  ution  of  Multipoint 
and  Multichannel  Multipoint 
Distributicm  Servi  »s,  9  FCC  Red  3661 
(1994).  59  FR  383  '4  (July  28. 1994). 

4.  For  a  numbei  of  years,  the 
Commission  has  t  een  concerned  that 
the  volume  of  MDp  applications  filed  by 
speculators  has  cakised  delays  in  the 
licensing  process  i  md  has  overburdened 
the  Commission's  limited  resources.  A 
rule  revision  aims  d  at  addressing  this 
problem  was  adof  ted  in  the  Report  and 
Ordor  in  Gen.  Doc  wt  Nos.  90-54. 80- 


■Report  and  Order  ii^Gen.  Docket  No.  80-112. 94 
FCC  2d  1203  (1983),  4&FK  33873  (July  26.  1983). 
Therein,  the  Commissiitn  reallocated  eight  of  the 
ITFS  channels  for  use  tK  MOS  nationally, 
grandfathered  intarfsresce  protection  to  existing  B 
or  F  nrS  applicants,  permittees  or  licensees, 
approved  cash  paymenis  by  MOS  entities  for 
vacating  ITFS  channels,  and  authorized  ITFS 
licensees  to  lease  the  eiicess  capacity  on  their 
systems  to  wireieas  cable  operators. 

•In  some  locales,  tbe«e  are  twenty-eight  ITFS 
channels  due  to  the  1903  grandfathering  of  ITFS 
entities.  In  1991,  the  Cotrunission  reallocated  the  H- 
group  channels  from  th*  Operational  Fixed  Service 
to  MDS  and  made  MDS,operators  eligible  for 
authorization  on  vacant  ITFS  channels  with 
specifled  restrictions.  Second  Report  and  Order  in 
Gen.  Docket  No.  90-54.i6  FCC  Red  6792,  6793-94. 
6801-06  (1991),  S6  FR  ^7808  (Nov.  14,  1991).  In 

of  2160  MHz  to  2162 
ency  allocation  of  2156 
Channel  2)  was  reallocated 
leaving  IvOS  Channel  2A, 
a  4  MHz  charmel.  Redettalopment  of  Spectrum  to 
Encourage  Innovation  ii  i  the  Use  of  New 
Telacommunicetions  Ti  chnologies.  £T  Docket  No. 
92-9. 7  FCC  Red  BSae.  ^«S9  n.22  (1992).  57  FR 
49020  (Oct.  29. 1092). 


1992,  the  faequency  a\ 
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113.  5  FOC  Rod  6410. 6424  (1990).  55 
FR  46006  (Oct.  31, 1990);  Oida-  on 
Reconsideration,  Gen.  Docket  Nos.  90- 
54, 80-113, 6  FCC  Red  6764  (1991).  56 
FR  57596  (Nov.  13, 1991),  petition  for 
review  filed.  United  States  Independent 
Microwave  Television  Association  v. 
FCC  and  United  States  of  America,  No. 
91-1637  (D.C  Cir.  filed  Dec.  20. 1991) 
(held  in  abeyance  by  Court  Ordn  of 
February  21, 1992,  pendin^actian  on 
the  second  set  of  reconsideration 
petitions).  The  rule,  commonly  referred 
to  as  the  "same  calendar  day  rule"  is 
found  in  Section  21.914  of  the 
Commission's  ruks.  47  CFR  21.914. 
Under  this  rule,  an  MDS  application  for 
a  new  station  that  is  acceptable  for  filing 
will  be  mutually  exclusive  with  any 
other  MDS  application  which  is 
acceptable  for  filing  for  the  same  service 
area  and  frequency  if  it  is  received  by 
the  Commission  on  the  same  calendar 
day  as  the  first  such  MDS  application 
received  by  the  Commission.  This  ru# 
change  eliminated  the  opportunity  for 
speculators  simply  to  copy  applications 
that  were  previously  filed  and  resubmit 
them  imder  diCEarent  names.  However, 
because  of  our  rules  authorizing 
lotteries  and  settlement  groups,  the 
filing  of  applications  for  new  MDS 
stations  was  nevertheless  appealing  to 
speculators,  who  continued  to  file  a 
large  number  of  applications  up  to  the 
time  the  Commission  imposed  a  freeze 
on  the  filing  of  applications  for  new 
facilities  in  the  Notice  of  Proposed 
Rulemaking,  PR  Dodcet  No.  92-80,  7 
FCC  Red  3266  (1992),  57  FR  24006  (June 
5, 1992).i*  At  the  time  of  the  freeze, 
there  was  a  backlog  of  t«is  of  thousands 
of  applications,  the  majority  believed  to 
be  speculativa  Id.  at  3267 

5.  The  CcHumission  has  recently 
stated  that  all  mutually  exclusive  MDS 
applications  for  new  stations  filed  after 
the  lifting  of  the  freeze  will  be  subject 
to  the  competitive  bidding  process. 
Implementation  of  Section  309(  j)  of  the 
Communications  Act — Competitive 
Bidding.  Second  Report  and  Order  in  PP 
Docket  No.  93-253.  9  FCC  Red  2348. 
2359  (1994).  59  FR  22980  (May  4. 1994) 
(Second  Report  and  Order),  recon. 
granted  in  part.  Second  Memorandum 
Opinion  and  Order,  FCC  No.  94-215 
(released  Aug.  15, 1994),  59  FR  44272 
(Aug.  26, 1994).  Therein,  the 
Commission  det«nuned  that  the  use  of 
competitive  bidding  for  MDS  would 
further  the  objectives  described  in  47 
U.S.C.  309(j)(3).  The  use  of  competitive 
bidding  would  speed  the  development 


■"The  Commission  adopted  a  number  of  rule 
changes  to  deter  systematic  abuse  by  speculators  in 
Report  and  Order  in  PR  Docket  No.  92-SO.  8  FCC 
Red  1444  (1993).  SS  FR  1179S  (Mer.  1. 1993). 


and  further  deployment  of  MDS  for  the 
benefit  of  the  public,  with  minimal 
administrative  or  judicial  delays.  The 
proposals  set  forth  for  consideration  in 
this  proceeding  are  designed  to  avoid 
the  backlogged  applications  and  legal 
protests  that  have  delayed  and  stifled 
the  deployment  of  MDS  in  the  past.  We 
believe  that  accelerated  processing 
permitted  by  electronic  filing  and  data 
collection,  along  with  competitive 
bidding  procedures,  will  reduce  the 
likelihood  of  speculative  filings  and 
generally  expedite  the  initiation  of  new 
service. 

6.  In  the  discussion  that  follows,  we 
invite  comment  on  several  alternatives 
for  acceptance  of  MDS  applications  after 
the  processing  freezels  lifted  next  year. 
The  Commission  favors  a  filing 
approach  which  is  based  upon  specific 
predetermined  geographic  area,  such  as 
Metropolitan  Statistical  Areas  (MSA) 
and  Rural  Service  Areas  (RiSA)  or  Areas 
of  Dominant  Influence  (ADI).  This  fiUftg 
approach  would  utilize  short-form 
applications  to  identify  mutually 
exclusive  applicants  for  competitive 
bidding  purposes.  Second  Report  and 
Order  in  PP  Docket  No.  93-253,  9  FCC 
Red  2348.  2376  (1994).  59  FR  22980 
(May  4,  1994).  Another  filing  approach 
would  restrict  applications  to 
Commission-identified  vacant  E,  F  and 
H  channels.  Here,  the  Commission 
would  also  identify  mutually  exclusive 
situations  through  the  use  of  short-form 
applications.  Under  another  alternative, 
the  Commission  would  periodically 
open  national  filing  windows,  and  there 
would  be  no  geographic  restrictions  on 
filing  for  available  MDS  channels.  One 
option  to  the  national  filing  window 
approach  would  be  to  limit  ehgibility  to 
file  in  the  first  window  to  existing 
system  operators  and  licensees.  These 
two  national  window  proposals  would 
require  long-form  applications, 
containing  the  applicant's  complete 
technical  proposal,  to  determine  mutual 
exclusivity  before  competitive  bidding 
procedures  are  implemented. 

7.  MSA/RSA/ADI  Approach.  As  our 
preferred  fiUng  approach,  we  invite 
comment  on  whether  we  should  adopt 
a  procedure  under  which  applications 
for  new  MDS  stations  would  be  filed  for 
predetermined,  discrete  areas,  similar  to 
Cellular  Radio's  Metropolitan  Statistical 
Areas  (MSA)  and  Rural  Service  Areas 
(RSA).  or  the  television  Areas  of 
Dominant  Influence  (ADI)."  The 


Commission  would  release  a  public 
notice  announcing  auctions  by  MSA/ 
RSA/ADI,  and  the  time,  place  and 
method  of  competitive  bidding  to  be 
used,  including  the  applicable  bidding 
procedures.  Applicants  would  file  for 
all  usable  E,  F  and  H  channels.  They 
would  be  allowed  to  operate  faciUties 
on  these  channels  anywhere  throughout 
the  service  area  provided  the  specific 
engineering  design  of  their  wireless 
cable  facility  meets  the  Commission's 
interference  protection  standards  to  any 
previously  proposed  or  authorized  MDS 
facilities.  The  public  notice  would  also 
specify  the  filing  period  for  short-form 
applications  (FCC  Form  175)  12  and 
deadlines  for  submitting  the  applicable 
filing  fee  and  the  upfront  payment,  and 
the  amoimts.  Applicants  would  file  a 
short-form  application  for  all  usable 
channels  in  a  particular  MSA,  RSA  or 
ADI  and  those  applications  would  be 
treated  as  mutually  exclusive  and 
subject  to  the  competitive  bidding 
process.  Mutually  exclusive  apphcants 
would  bid  for  all  usable  channels  in  a 
particular  area  as  a  package,  enabling 
operators  to  amass  large  channel  groups. 

8.  We  seek  comment  on  whether  our 
current  15  mile  radius  definition  of  an 
MDS  licensee's  protected  service  area 
would  be  appropriate  for  licenses 
granted  on  an  MSA/RSA/ADI  basis.  In 
particular,  we  request  comment  on 
whether  the  MSA/RSA/ADI  boimdary 
should  become  the  protected  service 
area  of  the  wireless  cable  system.  If  this 
definition  of  protected  service  area  were 
adopted,  how  would  oiu-  current 
interference  protection  standards, 
defined  by  desired-to-imdesired  signal 
strength  ratios,  be  applied?  Would  these 
standards  permit  service  to  the  areas 
adjacent  to  the  borders  between 
geographic  license  areas?  If  not,  are 
there  modifications  to  the  rules  that 
might  serve  the  pubUc  interest,  for 
example,  permitting  parties  to  negotiate 
interference  rights  to  enable 
interference-free  service  in  the  border 
areas?  We  also  request  comment  on  the 
impact  of  our  protected  service  area 


"  MSAs  and  RSAs  are  standard  geographic  areas 
used  by  the  Commission  for  administrative 
convenience  in  the  licensing  of  cellular  radio 
systems.  All  of  the  306  MSAs  and  428  RSAs  and 
the  counties  they  comprise  are  listed  in  Public 
Notice  Report  No.  C1/-92-40  "Common  Carrier 
Public  Mobile  Services  Information.  Ollular  MSA/ 


RSA  Markete  and  Counties,"  DA  92-109,  7  FCC  Red 
742  (1992).  See  also  47  CFR  22.909  (effective  Jan. 
1,  1995).  ADIs  are  standard  geographic  areas 
developed  by  Arbitron  Ratings  Company.  Under 
this  market  definition,  each  county  in  the 
continental  United  States  is  placed  within  one  of 
210  AOIs,  the  lowest  numbered  ADI  having  the 
highest  population. 

"Form  175  contains  the  applicant's  name,  the 
licenses  on  which  the  applicant  wishes  to  bid,  the 
persons  authorized  to  make  or  withdraw  a  bid, 
whether  the  applicant  is  qualified  as  a  designated 
entity  under  47  CFR  1.2110,  certifications  that  the 
applicant  is  legally,  technically,  financially  and 
otherwise  qualified,  and  identification  of  all  parties 
involved  in  agreements,  or  certification  that  no 
agreements  exist,  relating  to  the  conditional 
licenses  being  auctioned  or  the  bidding  process. 


decision  on  the  ordering  in  which 
ser\'ice  areas  should  be  auctioned.  For 
example,  depending  on  the  definition  of 
protected  service  areas,  service  areas 
auctioned  earUer  may  be  able  to  secure 
•border  area  interference  pnitection 
rights.  In  this  case,  should  service  areas 
be  auctioned  in  descending  order  of 
population? 

■  9.  The  auction  winner  would  have 
several  responsibilities  and  rights.  For 
instance,  an  auction  winner  would  be  • 
required  to  submit  a  down  payment 
within  five  business  days  after  the  close 
of  the  auction.  The  auction  winner 
would  be  required,  by  a  specified  date, 
to  file  a  long-form  MDS  application 
which  includes  a  complete  engineering 
proposal.  This  long-form  would  include 
a  demonstration  that  the  proposed  MDS 
stations  would  not  cause  harmful 
interference  to  any  previously  proposed 
or  authorized  MDS  stations,  and 
applicants  would  have  the  opportunity 
to  cure  any  such  defects  in  their 
engineering.  Long-form  applications 
found  to  be  acceptable  would  be 
proposed  for  grant  by  a  Commission 
public  notice.  This  public  notice  would 
trigger  a  thirty-day  period  for  the  filing 
of  petitions  to  deny.  See  47  U.S.C. 
Section  309(b).  If  Uiere  are  no  petitions 
filed,  or  upon  resolution  of  petitions 
that  have  been  filed,  and  if  die  applicant 
is  otherwise  qualified  luider  47  CFR 
21.32  (e.g..  FAA  clearance),  tiie 
conditional  hcense  would  be  granted.  If 
the  conditional  license  was  granted 
following  an  auction,  the  grant  would  be 
conditioned  upon  the  winner  making 
full  payment  of  the  balance  of  the 
winning  bid  within  five  business  days 
following  the  grant  (except  for  small' 
businesses  allowed  to  make  installment 
payments)."  Since  applicants  would 
receive  conditional  licenses  for  all 
usable  channels  in  a  particular  area  as 
a  package,  we  seek  comment  as  to  the 
appropriateness  of  allowing  mergers  and 
other  transfers  prior  to  the  completion 
of  construction. 

10.  The  Commission  beUeves  that  this 
fiamework  provides  the  most 
manageable  and  efficient  system  to  * 
disseminate  MDS  hcenses.  The  use  of 
short-form  apphcations  prior  to  the 
auction  reduces  the  administrative 
burdens  on  applicants  and  the 
Commission,  and  minimizes  the 
potential  for  delay.  In  addition,  this  type 
of  filing  approach,  coupled  with 
competitive  bidding  procediu^s,  would 
encourage  luuversal  coverage  and  afford 
the  greatest  likelihood  of  rapidly 
promoting  the  development  of  MDS  as 
a  viable  competitive  service.  This 


"The  definition  of  "small  business"  is  discussed 
in  paragraph  24,  infra. 
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approach  is  also  likely  to  deter 
speculation  because  auction 
methodologies  are  designed  to  ensure 
that  the  peity  who  most  higUy  values 
the  spectrum  obtains  the  license,  not  a 
speculator.  We  solicit  comment  on 
%vhether  we  should  adopt  this  proposal, 
and  if  so,  «dxich  gaographic  areas  are 
most  suitable  for  MDS  to  ntili». 

11.  E,  F  and  H  Identified  Ktes.  An 
alternative  filing  approach,  which  is 
somewdiat  more  restrictive  than  our 
preferred  approach,  would  limit 
applications  to  predetermined  sites.  We 
invite  comment  on  a  procedure 
pursuant  to  which  multiple  public 
notices  would  identify  sites  where  there 
are  vacant  E,  F  or  H  channels  available. 
The  Commission  would  identify  such 
sites  based  upon  the  location  of  an 
already  authorized  E,  F  or  H  channel. 
Pursuant  to  this  proposal,  applicants  for 
the  vacant  duumels  at  these  identified 
sites  would  file  a  abort-form  application 
to  identify  mutually  exclusive  situations 
for  purposes  of  competitive  bidding. 
Thweafter,  the  auction  winner  would  be 
required  to  file  a  long-form  MDS 
application  which  contains  a  complete 
engineering  prc^xtsal.  specifying 
compatible  station  design  and 
demonstrating  a  lack  of  haimfiil 
interference  to  co-channel  and  adjacent- 
channel  previously  proposed  or 
authorized  MDS  staticms  in  nearby 
areas.  We  request  comment  on  this 
alternative,  which  also  promotes 
streamlined  application  processing  and 
works  well  with  competitive  bidding 
procedures. 

12.  National  Filing  Window  Proposal. 
Under  this  proposal,  windows  would  be 
opened  periodically  in  order  to  provide 
opportunities  for  filing  applications  for 
new  MDS  stations.**  The  Commission 
would  issue  a  public  notice  announcing 
the  filing  window  for  available  channels 
which  would  remain  open  for  a 
specified  period  of  time,  and 
applications  for  new  MDS  stations 
would  be  filed  within  that  stated 
window.  Under  this  approach,  there 
would  be  no  geographic  restrictions 
upon  filing  for  available  MDS  diannels. 
Accordingly,  the  applicant  would 
initially  be  required  to  file  a  long-form 
MDS  application,  writh  the  applicant's 
complete  engineering  proposal,  to 
enable  the  Commission  to  determine 
mutual  exdusivify.  After  the  close  of 
the  window,  each  application  would 
undergo  an  acceptability  review,  which 
includes  an  engineering  interference 
analysis.  To  be  acceptable  for  filing,  the 
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application  would  fajave  to  contain  all  of 
the  data  and  other  information 
necessary  to  allow  processing  of  the 
application.  See  Appendix,  Items  1-20. 
An  application  wou  d  be  considered 
unacceptable  for  fill  is  and  returned  if. 
inter  alia,  its  propos  n  facilities  are 
predicted  to  cause  h  umful  interference 
to  any  part  of  the  pn  ttected  service  area 
of  an  authorized  staaon  or  a  facility 
proposed  in  an  appi  cation  filed  prior  to 
the  opening  of  a  par  icular  filing 
window.  See  47  CFI  21.31,  21.902  and 
21.914.  Application)  foimd  to  be 
acceptable  and  not  i  lutually  exclusive 
with  any  other  accegtable  application 
would  be  proposed  lor  grant  by  a 
Commission  public  notice.  This  public 
notice  would  tiiggeria  thirty-day  period 
for  the  filing  of  petitions  to  deny.  See  47 
U.S.C.  309(b).  If  the^  are  no  petitions 
filed  and  if  the  appleant  is  otherwise 
qualified,  the  condit  onal  license  would 
be  granted.  Applicat  ons  found 
acceptable  for  filing  md  mutually 
exclusive  with  anotl  er  would  be  subject 
to  competitive  biddihg.  Under  the 
national  window  approach,  appUcations 
may  be  amended  wMle  the  window  is 
open.  After  the  close  of  the  window  and 
up  until  the  close  of  lie  auction,  no 
amendment  may  be  iled  which  corrects 
any  defect  in  an  app  ication  that  is 
unacceptable  for  filL  ig  on  the  last  day  of 
8  filing  window.  We  propose  that  the 
Commission  only  i 


ipt  the  following 
lents  after  the  close 

until  the  close  of 
idments  filed 
.65  to  furnish 
and  (2)  minor 
led  by  47  CFR 


two  types  of  amen 
of  the  window  and 
the  auction:  (1) 
pursuant  to  47  CFR 
updated  informatio: 

amendments  as  deL ^  .. 

21.23,  including  projforma  changes  in 
ownership  or  control.  Following  the 
auction,  the  Commission  would  provide 
the  auction  winner  tiie  opportimity  to 
cure  any  defects  in  it  s  engineering 
proposal. 

13.  We  believe  tha  since  this 
approadi  would  like  y  result  in  a  larger 
number  of  mutually  ( exclusive 
applications,  implen  entation  would 
require  simificant  re  sources  and  take  a 
substantial  amount  of  time  to  conduct 
the  competitive  bidding  process.  We 
request  comment  on  how  to  resolve  the 
"daisy-chains"  (inteainking  applkation 
proposab  at  different  locations)  that 
mi^t  arise  under  ths  proposal.  We 
invite  commenters  fajvoring  a  national 
window  approach  toldiscuss  these 
concerns,  how  far  in  advance  we  should 
announce  the  openiu  j  of  a  window  and 
the  appropriate  lengt  i  of  the  window. 

14.  First  Window:  )\ccumulation  of 
"Critical  Mass"  of  Channels.  As  an 
option  to  the  nationa  filing  window, 
the  fiirst  window  cou  d  be  limited  to 
existing  system  open  tore  and  licensees. 
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Under  this  aj^miach.  we  would  require 
that  applications  be  filed  by  a  licensee 
or  system  operator  who.  at  the  time  the 
application  is  filed,  is  operating  a 
minimum  number  of  channels,  such  as 
four,  six.  eight  or  ten.  Where  the 
existing  system  operatcH-  is  not  a 
licensee,  we  would  require  a 
certification  that  lease  agreements  have 
been  executed  between  the  opntator  and 
the  licensee.  We  would  require  such 
applicants  to  keep  copies  of  lease 
agreements  and  make  them  available 
upon  the  request  of  the  Commission. 
This  "critical  mass"  approach  would 
encourage  enhancement  of  existing 
wireless  cable  operaticms,  and  thus 
accelerate  opportunities  for  competition 
with  wired  cable  systems  in  various 
locales.  Such  an  approach  is  well  mthin 
our  legal  authmity.  See.  e.g..  United 
States  V.  Stonr  Broadcasting  Co..  351 
U.S.  192. 202  (1956):  Ashbacka- Radio 
Corp.  V.  FCC.  326  U.S.  327.  333  n.9 
(1945):  HispanK  Information  & 
Telecommunications  Network  v.  FCC, 
865  F.2d  1289. 1294  (D.C  Cir.  1989).  We 
solicit  comment  on  whether  we  should 
adopt  this  proposal,  and  if  so.  who 
should  be  eligible  to  file  applications  in 
this  window. 

15.  Interference  Criteria  and  Mutual 
Exclusivity.  As  a  complement  to  the 
various  filing  proposals  and  electronic 
procedures,  ii^.  we  propose  to  adopt 
a  technical  equation  as  the  basis  for  the 
"free  sptace"  interference  protection 
calculations.  The  following  formula  is 
currently  used  by  the  Commission's 
MDS  engineere  and  is  recognized  by 
engineering  consulting  firms  that 
represent  the  wireless  cable  industry: 

The  received  signal  power  level 
(RSL)dBw  at  the  output  oi  the  FCC 
reference  receiving  antenna  is  obtained 
from  the  followring:*' 
(RSL)d8w=(EIRP)«w  -  (Lra)dB+(GAR)di. 
where  the  free  space  loss  (Lpslds  is 
(Lfs)<i8=20  log  {4nd/Xi  dB 
In  these  equations,  (RSL)dBw  is  received 
power  in  decibels  referenced  to  one 
watt.  (EIRP)dBw  is  equivalent 
isotropically  radiated  power  in  decibek 
above  one  watt,  d  is  the  distance  of  the 
signal  path  in  meters.  A.  is  the 
wavelength  of  the  signal  in  meters,  and 
Gar  is  the  gain  of  the  reference  receiving 
antenna,  as  obtained  in  47  CFR 
21.902(f)(3),  Figure  1.  We  prt^wse  to  * 

formalize  the  above  equations  by 
adopting  them  as  a  rule  provision,  much 
like  the  equation  at  47  CFR  21.902(d)(2). 
In  so  doing,  we  are  not  proposing 
significant  changes  in  the  substantive 
requirements  regarding  interfiBrencB 


showings.  To  bcilitate  our  plans  for 
computerized  interference  studies,  we 
will  require  proposed  bcilities  to  meet 
the  45  oB  and  0  dB  co-channel  desired 
to  undesired  signal  strength  ratios  at 
points  along  the  service  contours  of 
protected  fecilities  which  were 
authorized  under  the  current 
interference  standards.  With  regard  to 
long-form  applications,  we  propose  to 
retain  the  rules  requiring  that  the 
applicant  perform  analyses  of  the 
potential  for  harmful  interference  and 
serve  the  interference  studies  upon  the 
previously  proposed  or  authorized 
station  applicants,  conditional  licensees 
or  licensees  required  to  be  studied.  47 
CFR  21.902.  On  the  electronic 
application  form,  the  applicant  would 
supply  certain  crucial  data  elements 
describing  the  station  parameters,  such 
as  antenna  polarization  and  the  station 
equivalent  isotrqpically  radiated  power 
(EIRP).  while  the  Commission  staff 
would  perform  the  interference  analysis 
using  a  computer  program.  In  this 
service,  there  are  two  rules  that 
currently  defined  mutual  exclusivity: 
Section  21.31  and  Section  22.901(d)(5). 
See  47  CFR  21.902.  In  light  of  the 
proposed  computer-assisted  interference 
studies  that  will  readily  determine 
whether  an  appUcation  is  mutually 
exclusive  with  another,  under  our 
national  window  proposals,  the  second 
rule.  Section  21.901(d)(5),  is  no  longer 
necessary.  We  would  not  require  the 
submission  of  any  types  of  interferenqe 
or  other  engineering  analyses  to  the 
Commission  at  the  time  the  apj^cation 
is  filed.  Nor  woidd  we  require  the 
submission  of  a  list  of  eadi  applicant, 
conditional  licensee  or  licensee  serv^ 
at  the  lime  the  appUcation  is  filed.  We 
propose  to  require  the  applicant  to  make 
the  records  available  for  Commission 
inspection  upcm  request  We  invite 
comment  on  whether  we  should  adopt 
this  formula  as  a  rule.  We  also  seek 
comment  on  whether  we  should 
eliminate  signal  contour  maps  as  a 
required  part  of  interference  studies. 

16.  We  are  also  proposing  to  improve 
the  current  application  form  used  for 
new  MDS  Nations.  FCC  Form  494,i«  by 
excluding  certain  data  elements  which 
have  yielded  information  that  is  no 
longer  necessary  or  of  only  marginal 
utility.  Further,  such  modifications 
should  serve  to  faciUtate  the  proposed 
computer-assisted  process.  For  instance, 
we  propose  to  eliminate  queries 
regarding  the  antenna  vertical  sketch 
and  the  narrative  description  of  why 
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Cominunication  Systems,  p.  384  t3rd  ed.  1990). 


"Since  Form  494  is  a  multi-puipose  fonn  that '» 
used  for  other  services,  to  the  extent  that  »ve  are 
proposing  changes,  we  kiteod  to  create  a  difiimat 
form  to  be  used  for  MDS. 


grant  of  the  a^plicatian  would  be  in  the. 
public  interest  We  also  generally 
propose  to  exclude  the  following 
parameters  of  the  trensmissicm  system: 
transmitter  manufacturer  and  model 
number,  transmitter  output  power, 
transmitting  antenna  gain  and  the 
specification  of  transmission  line  and 
other  transmission  losses.  With  regard 
to  transmitters,  we  are  only  concerned 
that  MDS  licensees  operate  transmitters 
that  are  "type-accepted"  by  the 
Commission  for  use  in  this  service. 
Although  we  propose  to  eliminate  the 
requirement  that  the  applicant  identify 
the  transmitter  make  and  model,  we 
intend  to  require  ccnditional  licensees 
to  certify  the  use  of  a  type-accepted 
transmitter  in  their  certification  of 
construction,  currently  FCC  Form  494A 
Transmitter  output  power,  system  loss, 
and  antenna  gain  are  the  parameters 
used  to  calculate  a  station's  mayinmtn 
EKP.  The  MDS  rules  were  recently 
changed  to  provide  for  a  maximum 
EIRP,  rather  than  a  maximum  value  for 
transmitter  output  power.  See  47  CFR 
21.904.  The  critical  parameter  in  free 
space  signal  propagation  analysis  is 
EIRP.  Applicants,  therefore,  would  be 
permitted  to  use  any  transmitter  output 
power  necessary  to  achieve  the  desired 
EIRP.  provided  the  EIRP  remained 
within  the  limits  given  in  the 
Commission's  riiles.  Thus,  we  believe 
that  it  is  not  necessary  to  require 
applicants  to  specify  the  equipmoit 
parameters  used  to  calculate  the  EIRP, 
i.e.,  transmitter  power,  antenna  gain  and 
transmission  losses.  We  also  propose  to 
allow  changes  to  these  transmission 
parameters  without  notification  to  the 
Commission,  provided  the  resulting 
EIRP  would  not  change.  The  station 
power  to  be  specified  on  the  form  would 
be  the  maximum  EIRP  in  the  horizontal 
plane,  i.e.,  the  EIRP  at  an  angle  of  zero 
degrees  in  the  vertical  plane.  Electrical 
beam  tilting  of  antennas  will  be 
permitted;  however,  in  all  cases, 
applicants  would  be  required  to  specify 
the  EIRP  in  the  horizontal  plane.  In 
most  instances,  this  value  of  EIRP 
closely  approximates  the  power  radiated 
to  the  radio  horizon  which  is  most 
relevant  to  interference  analysis.  Also, 
by  proceeding  in  this  maimer,  it  would 
not  be  necessary  for  us  to  collect  data 
on  antenna  vertical  radiation  patterns. 
We  invite  commenters  to  discuss  these 
and  other  possible  changes  to  an 
application  form  for  MDS  fecilities  and 
the  related  issues  introduced  in  this 
proceeding. 

17.  An  Electronic  AppUcaticm  Fonn. 
We  propose  to  modify  further  the  long- 
form  l^iS  application  in  an  effort  to 
make  the  form  compatible  with  an 


electronic  filing  system.  The  {woposed 
electrooic  version  of  the  long-form 
application  for  news  MDS  stations 
would  consolidate  infrxmation  from 
FCC  Form  494  and  FCC  Form  430.  die 
License  Qualification  Report,  and  be 
formatted  in  a  manner  appropriate  for 
electronic  data  capture.  For  example,  we 
would  retain  engineering  data  elements 
necessary  lor  analysis  of  interferHice  or 
I>ossible  air  safety  hazards,  and  we 
would  retain  applicant  re^>onses  which 
demonstrate  compliance  with  a 
particular  statutory  requirement,  such  as 
an  environmental  assessment  hi  terms 
of  specific  items,  the  Appendix  lists 
proposed  data  elements  and  other 
informational  items  for  our  new  ~ 
electrcmic  application  form.  These 
include  general,  engineering  and  legal 
elements.  The  engineering  parameters  of 
proposed  stations  are  goierally  limited 
to  variables  used  in  our  interference 
analysis  or  air  safety  determinations, 
such  as  transmitting  antenna  site 
coordinates.  EIRP.  antenna  polarization, 
site  elevation  and  antenna  structure 
height  above  ground.  Other  data  may  be 
used  to  verify  an  appUcant's  compliance 
with  a  particular  Gommission  rule.  For 
example,  antenna  beam  width  is  used  to 
calculate  the  maximum  allowable  EIRP 
of  a  station  using  a  directional 
transmitting  antenna.  AppUcants 
proposing  to  locate  stations  in  areas 
where  notification  or  coordination  with 
Canada  or  Mexico  is  required  by 
international  agreement  would  be 
required  to  submit  the  following 
additional  technical  data,  vrhich  is  not 
proposed  as  standard  data  elements  in 
the  electronic  application  form: 
transmitter  output  power  transmitting 
antenna  gain  and  transmission  line  loss. 
It  may  be  possible  to  specify  this  data 
in  a  textual  exhibit  in  the  electronic 
long-form  application.  If  not,  a  paper 
supplement  to  the  appUcation  would  be 
submitted  as  directed  by  the 
Commission  staff.  We  seek  comment  on 
our  proposed  elements  for  the  electronic 
filing  process. 

18.  Electronic  Hling  Process.  In  1992, 
Congress  amended  the  Communications 
Act  of  1934  to  permit  the  electronic 
filing  of  hoense  and  construction  penmit 
applications.  Telecommimications 
Authorization  Act  of  1992,  Pub.  L.  No. 
102-538.  Section  204,  106  Stat.  3533, 
3543.  codified  at  47  U.S.C  3Q8(b)  and 
319(a).  Sudi  applications  may  be  signed 
"in  any  manner  or  form,  including  by 
electronic  means,  as  the  Commission 
may  prescribe  by  regulation."  Id.  The 
Commission  currenUy  accepts  license 
applications  electronically  in  the  private 
land  mobile  radio  service  (FCC  Form 
574)  and  we  are  here  considering  a 
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proposal  to  accept  electronically 
applications  for  new  MDS  stations.  >' 
We  would  modify  our  handwritten 
signature  requirement,  47  CFR  1.743 
and  21.6(d),  and  other  rules  as  necessary 
to  implement  such  an  electronic  filing 
system. 

19.  We  envision  the  use  of 
communication  links,  such  as  a  Value 
Added  Network  (VAN),  that  would 
allow  the  exchange  of  data  between 
applicants  and  the  Conmiission.  VANs 
as  offered  by  private  entities  and  may 
require  an  applicant  to  establish  an 
account.  The  use  of  a  VAN  is 
particularly  attractive  as  a  method  of 
electronically  fihng  applications 
because  of  its  high  degree  of  efficiency 
and  security  in  transferring  information. 
Although  our  intent  is  to  implement  an 
electronic  filing  system  writhout  creating 
additional  biudens,  we  recognize  that 
VANs  may  impose  an  added  cost  to 
filing  an  application.  For  example,  to 
establish  an  electronic  mailbox  fix)m  a 
VAN  may  cost  as  much  as  $300  with 
added  monthly  and  per  use  fees.  To 
minimize  the  costs  to  individuals,  an 
electronic  mailbox  could  be  established 
by  a  representative  group,  such  as  a  law 
firm  or  engineering  consulting  firm,  as 
a  service  to  its  customers. 

20.  In  designing  an  electronic  filing 
system  that  will  work  efficiently,  we 
believe  that  it  will  be  necessary  to 
eliminate  the  filing  of  paper  to  the 
maximum  extent  possible.  Such  a 
system  would  consist  of  data  on  a  series 
of  computer  screens,  translated  into  a 
transaction  format,  together  with 
electronically  prepared  exhibits.  We 
envision  an  electronic  form  designed  for 
personal  computers  using  a  windows- 
based  environment.  Essentially,  the  data 
would  be  uploaded  from  a  personal 
computer  to  a  VAN  or  other  type  of 
electronic  mailbox,  then  dowmloaded  to 
a  Commission  mailbox  in  the  correct 
format.  Although  it  appears  that  VANs 
may  have  the  capability  to  transfer  text 
electronically,  a  possible  limitation 
concerns  the  difficulty  or  expense 
associated  with  electronic  maps  or  other 
graphics  representations.  For  routing" 
applications,  we  hope  to  eliminate  the 
need  for  paper  submissions  completely. 


'"  Amendment  of  the  Commission's  Rules  to 
Modify  Signature  Requirement  for  License 
Applications  in  the  Private  Radio  Services,  8  FCC 
Red  2662  (1993).  58  FR  21405  (Apr.  21.  1993).  Until 
we  have  gained  some  experience  with  electronic 
filing  procedures,  we  propose  to  limit  its  use  to  the 
filing  of  applications  and  related  amendments  for 
new  MDS  stations.  Unifications  of  completion  of 
construction,  applications  for  assignment  or  transfer 
of  control  of  licenses,  license  renewals,  signal 
bo<»ter»,  extensions  and  modifications  pursuant  to 
47  CFR  21.40,  21.41,  21.42  and  21.910.  would 
continue  to  be  Tiled  in  paper  format  according  to 
existing  procedures. 
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at  least  durin  ;  the  initial  application 
acceptance  si  ige  of  processing. 
Implementin  ;  such  a  system  would 
expedite  the  ipplication  process  in 
several  ways,  First  and  foremost,  it 
would  elimii  ate  the  need  for  manual 
entry  of  appl  cation  data  into  the 
Commission'^  several  databases, 
resulting  in  instant  databases  that  are 
current  and  a  xurate.  Our  intent  is  for 
the  public  to  lave  on-line  viewing 
access  to  MD  >  databases  through  a 
third-party  v<  ndor  and  the 
Commission '4  public  reference  room. 
Second,  an  efectronic  filing  system, 
coupled  withithe  proposed  computer- 
assisted  processing  program,  would 
eliminate  thejneed  for  manual  review  by 
the  Commission's  engineering  staff  of 
engineering  apalyses  currently 
submitted  by  applicants  under  4f  CFR 
21.902  and  21.904.  This  manual  review 
is  very  time-c  Jnsuming.  Finally,  the 
staff  would  b(  <  able  to  handle,  with 
reasonable  sp  sed,  the  anticipated 
increase  in  th  j  number  of  applications 
to  be  process^  d.  In  balancing  these 
multiple  facte  rs,  we  believe  that  the 
benefits  of  im  alementing  an  electronic 
filing  system  lutweigh  the  associated 
costs.  We  invite  comment  on  the 
feasibiUty  of  i  ising  a  mandatory 
electronic  fili  ig  system  for  new  MDS 
station  applications  in  connection  with 
the  applicatioti  filing  procedures 
discussed  abdve.  We  also  solicit 
comment  on  whether  ITFS  applicants 
should,  be  required  to  file  applications 
for  new  statinis  electronically  on  a 
combined  api  lication  form,  and 
whether  there  should  be  a  paper 
exception  for  hose  educators  that  are 
not  financiall; '  supported  by  a  wireless 
cable  operate] . 

21.  Electron  ic  Fee  Payments. 
Regarding  pa]  ments  of  application  fees, 
we  will  use  th  e  current  methods  of 
payment  for  a  )plication  fees  under  47 
CFR  1.1109. 1  le  methods  include 
check,  bank  d  aft,  money  order,  wire 
transfer,  elect  onic  customer-initiated 
payments  and  Visa  or  Master  Card 
credit  card.  Tie  Commission  recently 
amended  47  CFR  1.1108  and  1.1109  to 
permit  the  electronic  filing  of  fee 
payments,  inifially  on  an  experimental 
basis.  Implementation  of  Section  9  of 
the  Communi(  ations  Act,  Report  and 
Order  in  MD  I  ocket  No.  94-19,  FCC  No. 
94-140  (releaid  June  8. 1994),  59  FR 
30984  (June  iS.  1994)  at  para.  50-51.  In 
addition  to  tin  existing  payment 
methods  avail  ible,  we  propose  to  accept 
electronic  pay  nents  under  Section 
1.1109.  Pursuant  to  subsection  (a)(1)  of 
that  section,  p  ocedures  for  the 
electronic  pay  nent  of  fees  will  be 
announced  by  Public  Notice.  We  request 
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comment  on  a  fee  system  where 
applicants  use  a  unique  fee  payor 
number,  such  as  a  federal  employer 
identification  number  together  with  an 
appropriate  service  code,  and  a  suffix  in 
cases  where  applicants  file  multiple 
applications.  Tliis  would  link  the  fee 
payment  with  the  electronically  filed 
application.  Applicants  would  be 
permitted  to  prepay  their  application  fee 
after  public  notice  of  any  national  filing 
window  until  the  close  of  the  filing 
window,  using  any  currently  acceptable 
form  of  payment.  When  the  applicant 
makes  the  fee  payment  to  the 
Commission's  lockbox  bank,  the 
appHcant's  imique  identification 
number  is  supplied  with  the  fee 
payment,  and  the  applicant  uses  the 
same  nimiber  on  the  electronic 
application  for  a  new  station.  We  seek 
comment  on  this  proposal. 

22.  Competitive  Bidding  Procedures. 
In  light  of  the  proposals  set  forth  above, 
we  invite  further  comment  on  the 
Notice  of  Proposed  Rulemaking  in  PP 
Docket  No.  93-253.  8  FCC  Red  7635 
(1993),  58  FR  53489  (Oct.  15, 1993),  and 
the  Second  Report  and  Order,  9  FCC 
Red  2348  (1994),  59  FR  22980  (May  4. 
1994),  recon.  granted  in  part.  Second 
Memorandum  Opinion  and  Order,  FCC 
No.  94-215  (released  August  15, 1994). 
59  FR  44272  (Aug.  26, 1994).  regarding 
competitive  bidding  procedures  with 
respect  to  MDS.  Specifically,  we  invite 
comment  on  which  of  the  alternative 
competitive  bidding  procedures  adopted 
in  the  Second  Report  and  Order  is  best 
suited  to  MDS. 

23.  The  Second  Report  and  Order  in 
the  competitive  bidding  proceeding  sets 
forth  three  primary  auction  methods 
firom  which  the  Commission  may 
choose  in  selecting  an  appropriate 
competitive  bidding  design: 

(1)  Simultaneous  multiple  round 
•auctions; 

(2)  Sequential  oral  auctions  (open 
outcry);  or 

(3)  Sealed  bid  auctions  (either 
sequential  or  simultaneous).  9  FCC  Red 
at  2366-67.  We  seek  comment  on  the 
suitability  of  these  methods  for  the 
auctioning  of  MDS  ficenses.  There 
appears  to  be  sonie  geographic 
interdependence  due  to  coordination  of 
interference  at  the  borders. '»  However, 
as  the  value  of  and  interdependence 
between  MDS  licenses  in  different 
geographic  areas  may  not  be  sufficiently 
high  to  justify  the  use  of  simultaneous 
multiple  round  bidding,  we  tentatively 
conclude  that  this  type  of  bidding 


"Licenses  are  interdependent  when  the  value  of 
a  license  to  the  bidder  depends  on  the  degree  to 
which  licenses  are  substitutes  or  complements. 
Second  Report  and  Order  at  2364. 


design  is  less  appropriate  for  MDS  than 
either  sequential  oral  or  sealed  bid 

auctions.  In  rnmmantjng  on  this 

tentative  conclusion,  commenters 
should  consider  the  relative  value  of 
MDS  licenses,  the  importance  for 
wiroless  cable  operators  of  aggregating 
as  many  channels  as  possible  within 
particular  geographic  areas,  and  the 
significance  for  operators  of 
accumulating  chmmels  across  diverse 
geographic  areas.  We  additionally 
request  comment  on  the  relative 
advantages  9nd  disadvantages  of 
utilizing  either  oral  bidding  <x  sealed 
bidding  to  auction  MDS  licenses.  In 
commenting  on  the  suitability  of  oral  or 
sealed  bidding  for  MDS,  commenters 
should  focus  their  discussion  on  the 
following  factors: 

(a)  The  value  and  interdependence  of 
MDS  licenses; 

(b)  The  number  of  MDS  channels  that 
remain  available  for  auction; 

(c)  The  expense  to  the  Commission 
and  to  bidders: 

(d)  The  administrative  ease  of 
implementing  the  auction  design 
selected;  and 

(e)  The  expected  number  of  bidders 
for  each  area.  As  explained  in  paragraph 
7,  supra,  our  preferred  approach  will 
utilize  predetermined  geographic 
service  areas  and  contemplates 
auctioning  all  usable  channels  in  each 
area  together.  We  seek  comment  on  this 
approach. 

24.  Section  309(j)  of  the 
•  Commimications  Act,  which  gave  the 
Commission  express  authority  to 
employ  competitive  bidding,  also 
mandated  that  the  Commission  "ensure 
that  small  businesses,  rural  telephone 
companies,  and  businesses  owned  by 
members  of  minority  groups  and  women 
aro  given  the  opportunity  to  participate 
in  the  provision  of  spectrum-based 
services."  47  U.S.C.  309(i)(4)(D).  To 
implement  this  statutory  mandate,  the 
Commission  estabUshed  a  menu  of 
preferences,  including  installment 
payments,  tax  certificates,  bidding 
credits  and  spectrum  set-asides,  to 
choose  from  in  selecting  preferences 
that  will  be  applicable  to  particular 
services.  Second  Report  and  Order  at 
2389-92.  We  request  comm^it  on  these 
various  preferences,  which  entities 
should  be  eligible  to  receive  them,  and 
their  appropriateness  in  light  of  the 
characteristics  of  MDS.  In  particular, 
with  regard  to  determining  eligibility  for 
installment  payments,  we  invite 
comment  on  the  appropriate  definition 
of  "small  business"  to  be  employed, 
taking  into  account  the  capital 
requirements  for  MDS.  Commenters 
may  want  to  address  the  standard 
definition  of  "small  business"  utilized 


by  the  Small  Business  Administration  is 
appropriate  for  MDS,'»  or  whether  we 
should  establish  a  different  standard 
based  on  a  business'  gross  revenues.^ 
We  additionally  seek  comment  on 
whether  spectrum  set-asides  are 
appropriate  for  MDS.  We  also  request 
comment  on  how  to  implement  to 
bidding  credit  or  payment  discount 
program  for  MDS.  In  coimection  with 
preferences  for  designated  entities, 
commenters  may  also  wish  to  address 
measures  designed  to  prevent  unjust 
enrichment  by  trafficking  licenses 
acquired  through  the  use  of  preferences. 

25.  In  addition  to  commenting  on 
auction  methods  and  preferences, 
commenters  should  address  other  issues 
related  to  competitive  bidding  for  MDS. 
Commenters  may  want  to  comment  on 
payment  issues,  particularly  the 
appropriate  amount  of  the  upfront 
payment  submitted  prior  to  an  auction, 
and  the  amount  of  the  default  penalty 
on  wiiming  bidders  who  fail  to  make 
their  required  down  payments  on 
licenses,  fail  to  make  final  payments  for 
licenses,  or  are  disqualified  after  the 
close  of  an  auction.  Commenters  may 
also  wish  to  address  the  advisability  of 
setting  a  reservation  price,  below  which 
a  license  subject  to  auction  will  not  be 
awarded.  Provisions  designed  to 
prohibit  collusive  conduct  in  the 
context  of  competitive  bidding  may 
additionally  be  addressed,  as  should 
any  other  issues  related  to  competitive 
bidding  for  MDS. 

26.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act  of  1980.  Pub, 
L.  No.  96-354,  94  Stat.  1164.  5  U.S.C. 
601  et  seq..  the  Commission  has 
prepared  the  following  Initial 
Regulatory  Flexibility  Analysis  of  the 
expected  impact  on  small  entities  of  the 
proposals  suggested  in  this  dociunent: 

Reason  for  Action:  The  Commission  is 
initiating  this  rulemaking  to  review  and 
streamline  the  procedures  which  govern 
the  filing  of  applications  for  new  MDS 
fecilities. 


*"The  Small  Business  Administration  standard 
definition  permits  an  applicant  to  qualify  for 
financial  assistance  based  on  a  net  worth  in  excess 
of  six  million  dollars  with  average  net  income  after 
federal  income  taxes  for  the  two  preceding  years  not 
in  excess  of  two  million  dollars.  13  CFR  121.802. 

^^For  the  broadband  and  narrowband  Personal 
Communications  Services,  small  businesaM  are 
deflned  as  those  with  average  gross  revenue*  for  the 
three  preceding  years  of  less  than  540  million.  It 
may  be  that  this  $40  million  gross  revenue  standard 
is  too  high  for  MDS,  given  the  more  modest  capital 
requirements  of  MDS  operators.  Third 
Memorandum  Opiniorr  and  Order  and  Further 
Notice  of  Proposed  Bulemakiitg  in  PP  Docket  No. 
93-253,  FCC  No.  94-219  (releMMl  Aug.  17, 1994), 
59  FR  44058  (Aug.  28. 19M)  at  para.  46:  Fifth 
Report  and  Order  in  PP  Docket  No.  93-253,  FOC 
No.  94-178  (released  July  15. 1994).  59  FR  37566 
Uuly  22. 1994)  at  para.  13. 


Cfbjective:  The  objective  of  this 
proceeding  is  to  improve  the 
Commission's  application  processes  for 
wireless  cable  and  ther^y  expedite 
more  service  to  the  public. 

Legal  Basis:  Authority  for  the  action 
proposed  in  this  proceeding  may  be 
found  in  Sections  4(i)  and  (j),  301. 
303(g)  and  (r).  309(j)  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154(i), 
154(j).  301.  303(g).  303(r).  309{j)  and 
403. 

Reporting.  Recordkeeping  and  Other 
Compliance  Requirements:  The 
Commission  seeks  comment  on  a 
number  of  alternative  proposals  to 
streamline  the  procedures  for  filing  new 
applications  for  MDS  facilities. 
Generally,  the  proposed  rule  changes 
would  reduce  Uie  reporting  burden  on 
applicants  and  impose  a  few  new 
recordkeeping  obligations.  There  may  be 
an  additional  cost  burden  to  implement 
the  electronic  filing  proposal. 

Federal  Rules  that  Overlap,  Duplicate 
or  Conflict  With  the  Proposed  Rules: 
None. 

Description.  Potential  Impact  and 
Number  of  Small  Entities  Affected  by 
the  Proposed  Rules:  The  Commission 
believes  that  the  proposals  set  forth  in 
this  proceeding  would  affect  the 
estimated  500  existing  wireless  cable 
operators,  many  of  w^ch  are  small 
entities.  Adoption  of  the  proposals 
would  benefit  small  entities  interested 
in  acquiring  new  MDS  stations.  The 
proposals  would  also  provide 
opportimities  for  equipment 
manufacturers  and  video  programming 
providers,  many  of  which  may  be  small 
businesses.  The  cost  associated  with 
initiating  the  electronic  filing  proposal 
may  affect  small  entities.  We  are  unable 
to  quantify  further  the  potential  impact 
on  small  entities,  and  thus,  we  invite 
specific  comments  on  this  point  by 
interested  parties. 

Siffiificant  Alternatives  Minimizing 
the  Impact  on  Small  Entities  and 
Consistent  with  the  Stated  Objectives: 
The  Notice  of  Proposal  Rulemaking 
solicits  comment  on  alternatives.  We 
request  written  public  comment  on  the 
analysis.  Such  comments  must  be  filed 
in  accordance  with  the  same  filing 
deadlines  as  comments  filed  in  this 
rulemaking  proceeding,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
Initial  R^ulatory  Flexibility  Analysis. 
The  Secretary  shall  send  a  copy  of  the 
Notice  of  Proposed  Rulemaking. 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
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with  Section  603(a)  of  the  Regulatory 
Flexibility  Act. 

27.  For  purposes  of  this  noniestricted 
notice  and  comment  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  they  are 
disclosed  under  the  Commission's  rules. 
See  generally,  47  CFR  1.1202, 1.1203 
and  1.1260(aJ. 

28.  The  collection  of  information 
contained  in  this  Notice  of  Proposed 
Rulemaking  will  be  submitted  to  the 
OfBce  of  Management  and  Budget  for 
review  under  Section  3504(h)  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3504(h).  Copies  of  this  submission  may 
be  purchased  firom  the  Commission's 
copy  contractor,  International 
Transcription  Service.  Inc.,  2100  M 
Street,  NVV.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800.  Persons  wishing 
to  comment  on  this  collection  of 
information  should  file  their  comments 
with  the  Federal  Communications 
Commission,  Office  of  Managing 
Director,  Paperwork  Reduction  Project, 
Washington,  DC  20554,  and  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  Washington,  DC 
20503.  This  Notice  proposes  further 
revisions  to  an  existing  collection  of 
information,  OMB  No.  3060-0402,  titled 
"AppUcation  for  New  or  Modified 
Microwave  Radio  Station  License  Under 
Part  21"  to  create  a  separate  paper 
application  form  to  be  used  for  new 
MDS  fadhties,  and  an  electronic  form  to 
be  used  for  new  MDS  and  ITFS 
facilities.  For  further  information 
regarding  this  collection  of  information, 
contact  William  Cline  at  (202)  418- 
0210,  Records  Management  Branch. 
Office  of  Managing  Director. 

29.  Pursuant  to  applicable  procediues 
set  forth  in  47  CFR  1.415  and  1.419, 
interested  parties  may  file  conunents  on 
or  before  January  9, 1995,  and  reply 
comments  on  or  before  January  24, 
1995.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
and  five  copies  of  all  comments,  reply 
comments,  and  supporting  conunents.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments,  you 
must  file  an  original  plus  nine  copies. 
You  should  send  comments  and  reply 
comments  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
pubUc  inspection  during  regular 
business  hoiu^  in  the  FCC  Reference 
Center,  Room  239,  at  the  Federal 
Communications  Commission,  1919  M 
Street,  NW,  Washington.  DC  20554. 


ListofSubjeGU 

47  CFR  Part  21 

Commimications 


Reporting  and 
requirements, 

47  CFR  Part  74 


common  earners, 
ecordkeeping 
television. 
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•  Television  b^adcasting. 

Federal  Commur  ications  Commission. 
Wiliiam  F.  Caton , 
Acting  Secretary. 

Appendix 

Proposed  Long-Fi  >rm  MDS  Data  Elements  for 
Electronic  Filing 

1.  Applicant  Nan  e 
Mailing  Addre:  s 
City.  State  and 
(Area  Code)  an 


^ipCode 
II I  Telephone  Number 


2.  Fee  Payor  Iden  ification  Number 
Payment  Type  Code 
Amount  Paid 

3.  Service  Area 

4.  Channel(s)  Req  jested 
Frequency  Offs  rt,  if  Applicable 

5.  Proposed  Tram  mitting  Antenna  Location 
City,  County,  S  ate 
Address  of  Loa  ition 
Latitude  and  U  ngitude 

6.  Antenna  Type  omni  or  directional) 
Antenna  Make  tnd  Model 
Antenna  Beam  Tilt 
Antenna  Beam  Width 
Antenna  Polaritation 

For  Directional  Antennas,  Antenna 

Orientation  ci  Main  Horizontal  Lobe  in 

Degree  of  Azi  nuth  with  Respect  to  True 

North 
For  Directional  Antennas,  Tabulation  of 

Horizontal  Pl^ne  Relative  Field  Strengths 
Antenna  Radiation  Center  Height  Above 

Ground 
Overall  Antenn  i  Structure  Height  Above 

Ground 
Height  of  Struct  Lire  Only 
Equivalent  IsoU  opically  Radiated  Power 

(EIRP) 
Site  Elevation  /  bove  Mean  Sea  Level 
Type  of  Suppor  ing  Structiu«  (e.g., 

building  or  to  wer) 
Emission  Desigi  lator 
7  Site  Availabilit;  ■  Certification 

8.  Certification  of  :^ck  of  Environmental 

Impact  (or  da  b  of  environmental 
assessment  fi:  ing  with  FCC) 

9.  Service  of  MDS  Application  and 

Interference  S  tudy  on  ITFS  Station 
Licensees  wit  i  Transmitters  within  Fifty 
Miles 

10.  Carrier  Status 

11  Legal  Entity  otlApplicant,  such  as 

Individual,  P*tnership,  Corporation  or 
Association 

12.  Preference  for  )esignated  Entities  under 

47  CFR  1.21 1( 

13.  Ownership  ani  Control  of  Facilities: 

Owner,  Lessee  or  Other  (identification  of 
any  real  party  in  interest,  including 
indirect,  futui ;  and  option  interests) 
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14.  Ownership  in.  Control  by.  Affiliation 

with  or  Lease  Arrangement  with  a  Cable 
Television  System  and  Description  of  - 
Overlap  Between  MDS  Protected  Service 
Area  and  Cable  Franchise  Area:  All 
Communication  Interests  of  the 
Applicant 

15.  Financial  Ability  to  Construct  and 

Operate  for  Twelve  Months 

16.  Description  of  Any  FCC  Licenses  or 

Permits  Revoked  or  Applications  Denied 
17  Issues  Relating  to  Character 

Qualifications,  Including  Conviction  of  a 
Felony 

18.  Compliance  with  Alien  Ownership 

Restrictions  of  47  CFR  21.4 

19.  Identification  of  All  Parties  Involved  in 

Agreements,  or  Certification  that  None 
Exist,  Relating  to  Any  Auction  or  the 
Bidding  Process 

20.  Certification  of  Applicant,  Includes  Drug 

Certification 

(FR  Doc.  94-30323  Filed  12-8-94;  8:45  am] 
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47  CFR  Part  64 

[CC  Docket  No.  94-129;  FCC  94-292] 

Policies  and  Rules  Concerning 
Unauthorized  Changes  of  Consumers' 
Long  Distance  Carriers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  adopted  this 
Notice  of  Proposed  Rule  Making  to 
propose  rules  that  prescribe  the  form 
and  content  of  the  letter  of  agency  for 
changing  long  distance  carriers  and 
prohibit  offers  or  inducements  of  any 
kind  from  being  part  of  the  letter  of 
agency  dociunent.  This  action  was  taken 
to  seek  comment  on  whether  to  make 
the  letter  of  agency  a  separate 
dociiment,  thus  freeing  consumejs  from 
certain  deceptive  or  confusing 
marketing  practices  of  some 
interexchange  carriers. 
DATES:  Comments  must  be  submitted  on 
or  before  January  9, 1995.  Reply 
comments  must  be  submitted  on  or 
before  February  8, 1995. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilbert  E.  Nixon,  Jr.,  Enforcement 
Division,  Common  Carrier  Bureau,  (202) 
418-0960. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  CC  Docket  No 
94-129  IFCC  94-292],  adopted 
November  10. 1994  and  released 
November  10, 1994.  The  full  text  of  the 
Notice  of  Proposed  Rule  Making  is 
available  for  inspection  and  copying 


during  normal  business  hoiu«  in  the 
FCC  Referencp  Center.  Room  239. 1919 
M  Street  NW..  Washington.  DC  20554. 
The  full  text  of  this  Notice  of  Proposed 
Rule  Making  may  also  be  purchased 
from  the  Commission's  dupUcating 
contractor.  International  Transcription 
Services.  2100  M  Street  NW..  Suite  140, 
Washmgton,  DC  20037,  (202)  857-3800. 

Summaiy  of  Notice  of  Proposed  Rule 
Making 

1.  On  November  10, 1994,  the 
Commission  adopted  a  Notice  of 
Proposed  Rule  Making  (NPRM)  in  CC 
Docket  No.  94-129  (released  November 
10, 1994;  FCC  94-292)  proposing  rules 
to  prescribe  the  form  and  content  of 
letters  of  agency  for  changing  long 
distance  carriers.  The  proposed  rules  are 
intended  to  protect  consumers  from 
unauthorized  changes  of  their  long 
distance  carriers  through  the  use  of 
deceptive  and  misleading  letters  of 
agency. 

2.  Ine  Commission,  on  its  own 
motion,  initiates  this  rule  making 
proceeding  to  review  its  policies  and 
propose  rules  regarding  unauthorized 
changes  of  consumers'  long  distance 
carriers,  a  practice  commonly  known  as 
"slamming."  The  Commission  received 
over  four  thousand  complaints  diuring 
the  past  two  fiscal  years  alone  (Fiscal 
Years  1993  and  1994)  alleging 
unauthorized  or  unknowingly 
authorized  chemges  of  consumers'  long 
distance  carriers,  a  substantial  number 
of  which  involve  the  use  of  potentially 
misleading  or  confusing  letters  of 
agency  (LOAs)  by  interexchange  carriers 
(IXCs).  An  LOA  is  a  document,  signed 
by  the  customer,  which  states  that  a 
particular  carrier  has  been  selected  as 
that  customer's  primary  interexchange 
carrier  (PIC).  IXCs  present  change 
orders,  including  LOAs,  to  local 
exchange  carriers  (LECs),  on  behalf  of 
potential  IXC  customers. 

Background 

3.  Despite  the  adoption  of  consumer 
safeguards  set  forth  in  earlier  orders,  the 
Commission  continues  to  receive 
complaints  from  consiuners  who  allege 
that  their  PIC  selections  have  been 
changed  writhout  their  permission. 
Many  of  these  complaints  describe 
apparently  deceptive  marketing 
practices  in  which  consumers  are 
induced  to  sign  a  form  document  that 
does  not  clearly  advise  the  consumers 
that  they  are  authorizing  a  change  in  the 
PIC.  Consumers,  for  example,  have 
complained  that  the  "LOA"  forms  were 
"disguised"  as  contest  entry  forms, 
prize  claim  forms,  solicitations  for 
charitable  contributions,  or  checks  made 
payable  to  the  consumer.  Such 


inducement  checks,  which  consumers 
must  sign  in  order  to  cash,  typically 
contain  a  statement  near  the  signature 
line  purporting  to  authorize  a  PIC 
chatLge.  Consumers  may  cash  the  checks 
vvithout  intending  to  change  their  long 
distance  carriers.  The  Commission  has 
also  received  complaints  against  IXCs 
because  of  "negative  option  LOA" 
forms.  These  forms  typically  offer  prizes 
to  consumers  if  they  rettun  the  forms 
and  may  "require"  consumers  to  check 
a  box  at  the  end  of  the  form  if  they  do 
not  want  to  change  their  long  distance 
service.  The  characteristic  common  to 
all  of  these  marketing  practices  is  that 
the  inducement  is  combined  with  the 
LOA  and  the  inducement  language  is 
prominently  displayed  on  the 
inducement/LOA  form  while  the  PIC 
change  language  is  not,  thus  leading  to 
consumer  confiision.  Consumers  assert 
that  when  they  enter  the  contests,  claim 
the  prizes,  respond  to  the  charity 
solicitations,  or  endorse  the  checks,  they 
did  not  intend  to  switch  their  long 
distance  carriers. 

Discussion 


A.  Proposed  Rule 

4.  The  Commission  continues  to 
believe  that  the  LOA  is  a  useful  and 
important  constuner  protection 
mechanism.  The  Commission  believes  it 
necessary  to  consider  amending  the 
rules  to  ensure  that  when  consumers 
sign  an  LOA,  they  are  aware  that  they 
are  authorizing  a  change  in  their  long 
distance  telephone  service.  The 
requirement  that  IXCs  must  obtain 
LOAs  for  resolving  disputes  regarding 
changes  in  customer  service  was 
"designed  to  ensure  that  end  users  were 
afforded  protection  both  from  mistakes 
made  by  the  LECs  during  the  conversion 
process  and  from  (IXC)  marketing 
abuses."  Althou^  the  Commission  has 
prescribed  the  minimum  information 
that  must  be  included  in  the  LOA  form, 
the  numerous  consumer  complaints 
concerning  LOAs  indicate  that  some 
carriers  have  abused  the  flexibility 
granted  by  the  current  requirements  to 
create  LOAs  that  mislead  consumers 
with  respect  to  the  nature  and  propose 
of  the  documents.  Such  IXCs,  among 
other  things,  have  combined 
inducements  with  LOAs  in  the  same 
document  in  such  a  way  as  to  mislead 
or  confuse  consumers.  Accordingly,  the 
Commission  finds  it  necessary  to 
propose  rules  clearly  delineating  what 
must  be  included  in  an  LOA  document 
and,  equally  important,  what  may  not  be 
included  in  an  LOA  document.  The 
proposed  rules  are  intended  to  limit  the 
contents  of  en  LOA  document  so  that  its 
sole  purpose  and  effect  are  to  authorize 


a  PIC  change.  The  proposed  restrictions 
should  eUminate  consumer  confusion 
about  the  intent  of  the  form. 

5.  The  Commission's  previous  orders 
on  this  subject  permit  all  DCCs  to  seek 
customer  commitments  to  use  their 
services  and  designate  the  IXC  as  the 
potential  customer's  primary  DCC. 
Under  those  requirements,  written 
commitments  must  be  in  the  form  of  a 
statement  signed  by  the  customer  and  at 
a  minimum  must  contain  the  following 
provisions:  (1)  The  customer  designates 
the  DCC  to  act  as  the  customer's  agent  for 
the  presubscription  process;  (2)  the 
customer  understands  that  only  one  IXC 
may  be  designated  as  the  customer's 
primary  IXC  for  any  one  telephone 
number  and  that  selection  of  multiple 
carriers  will  invalidate  all  such 
selections;  (3)  the  customer  understands 
that  any  primary  IXC  selection  after  the 
initial  balloting  will  involve  a  charge  to 
the  customer;  and  (4)  the  specific 
telephone  number(s)  for  which  the 
primary  IXC  is  being  designated  must  be 
listed.  The  Commission  issued  a 
simpUfied  restatement  of  the  minimum 
requirements  for  an  LOA.  In  summary, 
any  LOA  obtained  by  an  IXC  must  be 
signed  by  the  customer,  explain  what 
occurs  when  a  PIC  is  changed,  and 
confirm:  (1)  The  customer's  billing 
name  and  address  and  each  telephone 
number  to  be  covered  by  the  PIC  change 
order;  (2)  the  customer's  decision  to 
make  the  IXC  his  or  her  PIC;  and  (3)  the 
customer's  understanding  of  the  PIC 
change  fee. 

6.  Faragnqph  (d)  of  the  proposed  rule 
restates  and  organizes  the  earlier  LOA 
requirements  into  one  standard  rule. 
The  Commission  proposes  that  the  LOA 
contain  clear  and  ui;ambiguous 
language  that  confirms:  (1)  The 
customer's  billing  name  and  address 
and  each  telephone  number  covered  by 
the  PIC  change  order;  (2)  the  customer's 
decision  to  replace  his  or  her  current 
PIC  with  the  IXC  soUciting  the  LOA;  (3) 
the  customer's  designation  of  the  IXC  to 
act  as  the  customer's  agent  for  the  PIC 
change;  (4)  the  customer's 
understanding  that  only  one  IXC  may  be 
designated  as  the  customer's  PIC;  and 
(5)  the  customer's  understanding  that 
any  PIC  selection  he  or  she  makes  may 
lead  to  a  PIC  change  charge  for  the 
customer.  In  addition,  the  Commission 
seeks  comment  on  whether  it  should 
require  the  phone  number  to  be 
preprinted  on  the  LOA.  Although  it 
seeks  comment  on  whether  it  should 
prescribe  specific  language  for  the  LOA, 
the  Commission  believes  that  IXCs 
acting  in  good  faith  can  implement 
these  minimum  guidelines  without 
difficulty. 
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7.  Based  cm  its  investigatian  of 
hundreds  of  consumer  complaints 
concerning  LOAs,  the  Commission  finds 
that  much  of  the  abuse, 
misreprasentatibn,  and  consumer 
confusion  occur  when  an  inducement 
and  an  IDA  are  combined  in  the  same 
dociimant,  often  on  the  same  piece  of 
paper.  Therefore,  the  Commission 
propoees  to  require  the  LOA  to  consist 
of  a  separate  document— that  is.  a 
separate  piece  of  paper  that  contains  no 
inducements.  The  Commissira  believes 
that  these  restrictions  will  prohibit 
certain  current  deceptive  marketing 
practices.  The  Commission's  propoeed 
xule  would,  far  example,  prohibit  the 
use  of  forms  that  combine  LOAs  with 
contest  entry  forms,  checks,  or  other 
negotiable  instruments.  The  proposed 
rule  would  also  prohibit  "negative 
option"  LOAs,  which  require  consumers 
to  take  some  action  to  avoid  having  their 
long  distance  service  dianged. 

8.  The  Commission  does  not  propose 
to  prohibit  inducements  altogether 
because  they  may  be  proper  and 
efilBctive  marketing  devices  for  attracting 
customers  to  an  DCC's  service.  The 
Commission  believes,  however,  that 
physically  separating  the  LOA 
doounent  frcun  the  inducement  material 
within  the  same  envelope  will 
significantly  reduce  consumer 
confusion  over  the  LOA.  As  long  as  the 
inducement  and  the  formal  LOA  are 
separate,  clear,  and  unambiguous,  it 
appears  that  there  should  be  little 
chance  of  consumer  confusion. 
Although  it  is  not  proposing  changes  in 
this  regard,  the  Commission  seeks 
comment  on  whether  inducements  of 
any  kind  should  be  prohibited 
altogether  and.  if  not.  whether  the 
Commission  should  prohibit 
inducements  from  being  mailed  in  the 
same  envelope  as  the  LOA. 

9.  Further,  the  Commission  proposes 
to  require  the  text  of  the  LOA  to  be  dear 
and  unambiguous  and  to  be  printed  in 
type  that  is  sufficiently  large  and  of 
such  a  style  to  be  clearly  legible.  The 
Commission  seeks  comment  on  whether 
it  should  prescribe  the  text  of  the  LOA. 
the  font,  and  its  point  size.  The 
Commission  invites  parties  that  support 
such  requirements  to  submit  specific 
suggestions. 

B.  Other  Unauthorized  Conversion 
Issues 

10.  The  Commission  has  also  received 
many  complaints  describing  other 
consumer  problems  arising  bom 
misleading  LOAs. 

in  light  of  those  complaints,  it  seeks 
comment  on  several  other  issues 
pertaining  to  LOAs.  including  whether 
LOAs  should  contain  only  the  name  of 


the  carrio'  that  ditectly  provides  the 
intoexchange  sewice  to  die  customer. 
The  Commission  yecognizes  that  there 
may  be  more  thai^  one  carrier 
technically  involi  ed  in  the  provision  of 
long  distance  sen  Ice  to  a  ctmsiuner.  For 
example,  there  m  ly  be  an  underlying 
carrier  whose  fee  lities  provide  the  long 
distance  capacity  and  a  resale  carrier 
that  actually  sets  he  rates  charged  to  the 
end  user  consimii  r.  In  some  cases,  there 
also  may  be  a  can  ter  that  acts  as  a 
billing  and  collec  ion  or  marketing 
agent  One  possifa  e  approach  to  this 
problem  would  b  to  allow  an  LOA  to 
name  only  the  IXi  I  that  is  actually 
setting  the  rates. « nd  to  prohibit  the 
inclusion  of  the  n  une  of  any  carrier 
providing  the  xau  erlying  interexchange 
capacity  to  the  ret  eller.  The 
Commission  seek  comment  on  whether 
it  should  restrict  I  tie  LOA  so  that  only 
the  KC  that  actudly  sets  the  rates  for 
the  customer  is  identified  in  the  LOA. 
Alternatively,  thelCommission  also 
seeks  comment  oil  whether  other 

be  included  in  the 
isding  or  confusing 
roles  are  clearly 


earners  names 
LOA  without  mi 
consumers,  if  the; 
described. 

11.  The  Co 
comment  on  whe 
residential  custoi 
differently  with 
requirements.  U 
residential  custo: 
to  businesses  mi, 
processed  by  the 


i(m  also  seeks 
ler  business  and 
lers  should  be  treated 
ipect  to  our  LOA 
':e  the  situation  with 
fers.  LOA  forms  sent 
it  not  be  received  and 
,  irson  authorized  to 
order  long  distan^  presubscription  for 
the  business.  Tbui,  even  an  LOA  that  is 
properly  executec  may  result  in  an 
unauthorized  cha  tge  insofar  as  the 
person  who  exectjted  the  LOA  had  no 
authority  to  do  so4 

12.  The  Commission  also  seeks 
comment  on  the  e^ect  that 
unauthorized  PIC  conversions  have  on 
optional  calling  plans  and  the 
consumers  enroUed  in  them.  In  cases  of 
unauthorized  PIC  conversions,  the 
consumer  may  no|  be  aware  of  the 
change  for  at  least  one  billing  cycle. 
Often,  these  consumers  omtinue  to  pay 
c.  lat,  minimum  ntonthly  charge  to  Uieir 
previous  carrier  fdr  a  discoimt  calling 
plan  despite  the  fact  that  they  are  no 
longer  presubscribed  to  that  carrier.  The 
Commission  seeks  comment  on  whether 
it  should  absolve  I  lese  consumers  of 
liability  for  any  pi  yments  to  optional 
calling  plans  after  unauthorized 
conversions.  Altei  aatively,  it  seeks 
comment  on  the  n  eans  or  procedures,  if 
any.  that  might  be  used  to  help 
consumers  recoup  their  losses  in  this 
situation. 

13.  The  Commit  sion  also  seeks 
comment  on  whet  ler  any  adjustments 
to  long  distance  te  ephone  charges 
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should  be  made  for  consumers  who  are 
the  victims  of  unautlmrized  PIC 
conversions.  Specifically,  it  seeks 
comment  on  whether  consumers  should 
be  liable  for  the  long  distance  telephone 
charges  billed  to  them  by  the 
unauthorized  DCC  and  if  so,  to  what 
extent.  Should  consumers  be  liable  for: 
(a)  The  total  biUed  amount  from  the 
unauthorized  KC;  (b)  the  amount 
consumers  would  have  paid  if  their  PIC 
were  never  changed;  (c)  or  nothing  at 
all? 

14.  The  Commission  has  received 
complaints  alleging  that  some  IXQs 
target  non-English  speaking  consumers 
with  bilingual  and  non-English 
inducements  and  LOAs.  These 
consumers  allege  that  the  non-English 
versions  of  the  LOA  do  not  contain  all 
of  the  text  of  the  EngUsh  versions  of  the 
LOA.  As  a  result,  material  portions  of 
the  LOA  are  in  only  one  language, 
typically  English,  which  the  non- 
English  speaking  consumers  may  not 
fiilly  understand.  The  Commission 
seeks  comment  on  whether  it  should 
adopt  rules  to  gov«n  bilingual  or  non- 
Eng^sh  language  LOAs.  For  example, 
should  the  Commission  require  all  parts 
of  the  LOA  to  be  translated  if  any  parts 
are  translated?  It  also  seeks  comment  on 
whether  all  LOAs  should  be  required  to 
be  captioned  "An  Order  to  Change  My 
Long  Distance  Telephone  Service 
Provider"  or  given  some  other  title  that 
is  more  descriptive  and  less  technical. 

15.  Finally,  the  Commission  seeks 
comment  on  how  consumers  have  been 
affected  by  the  IXC  marketing  practice 
of  "encouraging"  consumers  who  call 
an  IXC's  800  number  to  svntch  to  the 
IXC,  even  when  the  consumers'  calls  are 
not  initiated  for  the  purpose  of  changing 
PICs.  Typically,  the  consumers  respond 
to  an  advertisement  and  are  just 
requesting  infonnation  about  the  IXC 

It  may  be  argued  that  because  the  IXC 
does  not  initiate  the  call,  the  PIC  order 
is  not  generated  by  telemarketing  and 
thus  the  order  verification  protections  in 
Section  64.1100  of  our  rules  do  not 
apply.  The  Commission  seeks  comment 
on  whether  an  800  number  should  be 
used  only  for  verification  purposes  or 
whether  it  could  be  used,  with  proper 
safeguards,  for  verification  purposes  and 
placing  initial  orders.  Finally,  the 
Commission  seeks  comment  on  what 
those  safeguards  might  be. 

Regulatory  FlexibUlty  Act  Initial 
Analjrsis 

1 6.  Reason  for  Action 

The  Commission  is  issuing  this  Notice 
of  Proposed  Rule  Making  to  protect 
consumers  from  imauthorized  switching 
of  their  long  distance  carriers  and  to 


ensure  that  consumers  are  fiiUy  in 
control  of  their  long  distance  service 
choices. 

17.  Objectives 

The  objective  of  this  Notice  of 
Proposed  Rule  Making  is  to  initiate  a 
proceeding  to  propose  requirements  and 
seek  comments  regarding  unauthorized 
changes  of  consumers'  long  distance 
carriers. 

18.  Legal  Basis 

Sections  1, 4(i),  4(j),  201-205,  and 
303(r)  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  §§  151. 
154(i).  154(j).  201-205.  303(r). 

19.  Description,  Poteptial  Impact,  xind 
Number  of  Small  Entities  Affected 

The  proposed  rules  will  require  that 
interexchange  carriers  separate  their 
LOA  forms  from  any  promotional 
inducements.  Small  entides  may  feel 
some  economic  impact  in  additional 
printing  costs  due  to  the  proposed  letter 
of  agency  requirements.  However,  all 
IXCs  who  submit  orders  to  LECs  on 
behalf  of  customers  now  are  required  to 
institute  steps  to  obtain  signed  LOAs 
from  customers.  Therefore,  all  IXCs 
should  be  incurring  printing  costs  for 
LOAs  with  sufficient  advance  notice, 
IXCs  could  revise  and  print  new  LOAs 
when' their  old  inventory  of  LOAs  is 
exhausted. 

20.  Reporting,  Recordkeeping,  and 
Other  Compliance  Requirements 

The  proposed  rules  impose  no 
reporting  requirements  and  no  new 
recordkeeping  requirements.  Carriers 
are  currently  required  to  obtain  and 
retain  records  of  customer  orders. 

21.  Federal  Rules  Which  Overlap, 
Duplicate,  or  Conflict  With  the 
Commission 's  Proposal 

None. 

22.  Any  Significant  Alteratives 
Minimizing  Impact  on  Small  Entities 
and  Consistent  With  Stated  Objectives 

None. 

23.  Comments  Are  Solicited 

The  Commission  requests  written 
comments  on  this  Initial  Regulatory 
Flexibility  Analysis. 

These  comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  set  for  comments  on  the  other 
issues  in  this  Notice  of  Proposed  Rule 
Making,  but  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  this  Regulatory 
Flexibility  Analysis.  The  Secretary  shall 
send  a  copy  of  the  Notice  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 


Business  Administration  in  accordance 
with  Section  603(a)  of  the  Regulatory  ' 
Flexibility  Act.  See  5  U.S.C.  601,  et  seq. 

Ex  Parte  Requirements 

24.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  rules. 

Ordering  Clauses 

25.  Accordingly,  It  is  ordered, 
pursuant  to  Sections  1,  4(i),  4(j),  201- 
205,  218.  226.  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151. 154(i).  154(j). 
201-205.  218.  226.  303(r).  diat  a  Notice 
of  proposed  rule  making  is  issued, 
proposing  the  amendment  of  47  CFR 
Part  64  as  set  forth  below. 

26.  It  is  further  ordered,  that  pursuant 
to  applicable  procedures  set  forth  in 

§§  1.415  and  1.419  of  the  Commission's 
Rules.  47  CFR  §§  1.415. 1.419. 
comments  SHALL  BE  FILED  with  the 
Secretary.  Federal  Communications 
Commission.  Washington.  D.C.  20554 
on  or  before  January  9, 1995.  Reply 
comments  should  be  filed  no  later  than 
February  8. 1995.  To  file  formally  in  this 
proceeding,  participants  must  file  an 
original  and  four  copies  of  all 
comments,  reply  comments,  Snd 
supporting  comments,  if  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
originalplus  nine  copies  must  be  filed. 
In  addition,  parties  should  file  two 
copies  of  any  such  pleadings  with  the 
Formal  Complaints  Branch, 
Enforcement  Division,  Common  Carrier 
Biueau.  Plaza  Level,  1250  23rd  Street 
NW.,  Washington.  DC  20554.  Parties 
should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services. 
Room  140,  2100  M  Street  NW., 
Washington.  DC  20037.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239)  of  the  Federal 
Communications  Commission.  1919  M 
Street  NW.,  Washington,  DC  20554. 

27.  It  is  further  ordered,  that  the  Chief 
of  the  Common  Carrier  Bureau  is 
delegated  authority  to  require  the 
submission  of  additional  information, 
make  further  inquiries,  and  modify  the 
dates  and  procedures  if  necessary  to 
provide  for  a  fuller  record  and  a  more 
efficient  proceeding. 

28.  It  is  further  ordered,  that  the 
Secretary  shall  mail  a  copy  of  this 
Notice  of  Proposed  Rule  Making  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 


Business  Administration,  in  accordance 
with  section  603(aj  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603(a).  The 
secretary  shall  also  cause  a  summary  of 
this  Notice  to  appear  in  the  Federal 
Register. 

List  of  Subfects  in  47  CFR  Part  64 

Communications  common  carriers, 
Telephone. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Proposed  Rules 

Part  64  of  Chapter  I  of  Title  47  of  die 
Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  follows: 

PART  64-WISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authoritjr:  Sec.  4.  48  Stat.  1066.  as 
amended;  47  U.S.C  154,  unless  otherwise 
noted.  Interpret  or  apply  sees.  201,  218,  226 
228, 48  Stat.  1070,  as  amended,  1077. 47 
U.S.C.  201,  218,  226,  228,  unless  otherwise 
noted. 

2.  Section  64.1150  is  added  to  Subpart 
K  to  read  as  follows: 

S  64.1 1 50    Letter  of  agency  form  and 
content 

(a)  An  interexchange  carrier  shall 
obtain  any  necessary  written 
authorization  from  a  subscriber  for  a 
primary  interexchange  carrier  change  by 
using  a  letter  of  agency  as  specified  in 
this  section.  Any  letter  of  agency  that 
does  not  conform  with  this  section  is 
invalid. 

(b)  The  letter  of  agency  shall  be  a 
separate  document  whose  sole  purpose 
is  to  authorize  an  interexchange  carrier 
to  initiate  a  primary  interexchange 
carrier  change.  The  letter  of  agency  must 
be  signed  and  dated  by  the  subscriber  to 
the  telephone  line(s)  requesting  the 
primaiT  interexchange  carrier  change. 

(c)  The  letter  of  agency  shall  not  be 
combined  with  inducements  of  any  kind 
on  the  same  document. 

(d)  At  a  minimum,  the  letter  of  agency 
must  be  printed  with  a  type  of  sufficient 
size  and  readable  type  to  be  clearly 
legible  and  must  contain  clear  and 
unambiguous  language  that  confirms: 

(1)  The  subscriber's  billing  name  and 
address  and  each  telephone  number  to 
be  covered  by  the  primary 
interexchange  carrier  change  order;  and 

(2)  The  decision  to  change  the 
primary  interexchange  carrier  from  the     . 
current  interexchange  carrier  to  the  , 
prospective  interexchange  carrier;  and 

(3)  That  the  subscriber  designates  the 
interexchange  carrier  to  act  as  the 
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subscriber's  agent  lor  the  primary 
interexcbange  earner  diange;  and, 

(4)  That  the  subscriber  imderstands 
that  only  one  interexchange  carrier  may 
be  designated  as  the  subscriber's 
primary  interexchange  carrier  for  any 
one  telephone  number  and  that 


selection  of  mu 
invalidate  all 
(5)  That  the 

that  any  primar  r 
selection  they 
charge  to  the 
subscriber's 


earner. 


tiple  carriers  will 
s)  ch  selections:  and 
sfibscriber  understands 
interexchange  carrier 
dioose  may  involve  a 
su  Mcriber  for  changing  the 
pri  nary  interexdiange 


UMI 


Friday.  December  9,  1994  /  Proposed  Rules 


(e)  Letters  of  agency  shall  not  purport 
to  instruct  the  subscriber  to  take  some 
action  in  order  to  retain  the  subscriber's 
current  interexchange  carrier. 

(FR  Doc.  94-30330  Filed  12-8-94;  8:45  am] 
an-LMG  cooc  sn^-vt^ 
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This  secSon  of  the  FEDERAL  REGISTER 
contains,  documents  other  than  rules  or 
propoeect  rules  ttait  are  appRcabto  to  the 
pubUc^Notiees  of  hearings  and  irivestigatiorts, 
conmMuu  maoMngs,  agency  decisions  and 
ruUngs.  deiegatfona  o(  authority.  Sing  or 
petitiona  and  Hjyiraliuna  arKi  agency 
suaemanla  o(  otganizatioit  and  functions  «e 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGFnCULTURE 


Grain 

Stodq^ard*  AdtaMsbatton 


Designation  of  MW-lMM  (^  te  provide 
Clasa  X  or  Class  Y  WaigMng  SMvicos 

AGENCY:  Grain  bspection,  Packers  and 
Stockyard  Administration  (GffSA). 
ACnonr  Notice. 


SUMMMV:  CS>SA  announces  the 
designation  of  Ivfid-Iowa  Grain 
Inspectiaii,  lac.  (Kfid-Iowa).  to  provide 
Class  X  or  Class  Y  we^iiog  services 
under  the  United  States  Grain  Standvds 
Act,  as  amended  (Act),  in  the  Mid-k>wa 
geographic  area 
EFFEGTME  DATE:  November  15. 1994. 

AOOREBaES:  Janatkl  Hot.  Chief.  Review 
Branch.  Compliaw  e  Dhriiien.  GIPSA. 
VSDA.  Raom  1«47  South  BoiUing.  PjO. 
Box  96454,  WashmglflB.  E)C  2008&- 
6454. 

FOB  FURTHER  NVOMMTKM  OCMUCn 
jaaet  M.  Hait..  teAefhaaae  202-720-8625. 
SUPPLEMBRART  MFOWMTION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  ot  regulation 
as  defined  ia  Executive  Order  12866 
and  D^Mitmentat  RegulatifHi  1512-1; 
therefore,  the  Executive  Order  and 
I^Mxtmental  Regulation  do  not  apply 
to  this  action. 

In  the  Septen^er  1, 1993..  Federal 
Register  (58  FR  46157).  GIPSA 
announced  the  desigi^ian  of  Mid-Iowa 
to  provide  official  inspedxm  servicas 
under  the  Act.  eSBCttveOctoba  1. 1«93, 
and  ending  September  30»  1996. 
Subsequently.  Mid4owa  asked  GIPSA  to 
amend  their  designaliiHi  to  mclndp 
oHicial  weighing  services.  Section 
7Alfii{.2}  of  the  Act  authorizes.  GffSA's 
Administrator  to  designate  authority  to 
perform  official  weighing  to  an  »gnnr-y 
providing  ofBcial  in^)ection  serviQe» 
within  a  specified  geopiqihic  area,  if 
such  agency  is  qjiialifiHrt  under  Secti(n 
7(f)(1)(A)  of  the  Act.  GIPSA  evaluated 
all  availaUe  information  re^rding  the 


designation  critori*  ia  Section  7(f)(1)(A) 
of  the  Act.  and  determined  that  Mid- 
Iowa  is  qualified  to  provide  official 
weighing  services  in  their  currently 
assimed  geographic  area. 

Effective  November  16, 1994.  and 
terminating  September  30. 1996  (the 
end  of  Mid-Iowa's  d<Mfignatinn  to 
proride  official  inspection  services)^ 
Mid-Iowa's  present  designation  is 
amended  to  include  CL    iXm  Class  Y 
weighing  within  their  a&signed 
geographic  area,  as  specified  in  the 
March  31, 1993,  Federal  Eagialer  (5ft  FR 
16810).  Official  services  may  be 
obtained  by  contacting  Mid-Iowa  at 
319-363-0239. 

Authority:  Pub.  L.  94-562.  90  Stat.  2867. 
as  amended  (7  U.SX:.  71  et  seq.]. 

Dated:  December  1. 1994. 
NeO  E.  Portw. 

Directtx.  Comptiance  Division. 
(FR  Doc  94-30375  Fited  12-8-94;  8:45  ma] 


Designation  of  FanwaH  for  Maricopa* 
Pinal,  and  Yuma  Coanttos  Arizona 

agency:  Grain  hspection,  Packers  and 
Stockyards  Administration  (GffSA). 
ACnoR:  Notice. 


SUMMAMV:  C3PSA  announces  the 
designation  of  Farwell  Grain  bispection. 
Inc.,  to  provide  official  inspection 
services  undu-  the  United  States  Grain 
Standards  Act,  as  amended  (Act). 
EFFECTIVE  DATE:  January  1 ,  1995. 
ADDRESSES:  Janet  M.  Hart.  Chief,  Review 
Branch.  Comphance  Division,  GIPSA, 
USDA,  Room  1647  South  Building,  PJO. 
Box  96454.  Washington,  DC  20090- 
6454. 

FOR  TORTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  tetephcuie  202-720-8525. 
SUPPLEHEireARV  INFORMATION^ 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  actiQn. 

hi  the  July  1. 1904,  Fed«ral  Roister 
[59  FR  339«3),  POS  asked  persons 
interested  in  providing  official  services 
in  Maricopa,  PInal,  and  Yuma  Counties 
Arizona  to  suhmit  an  iq>plication  far 
designation.  Applications  vr&e  due  by 
August  1, 1994.  There  were  two 
applicants:  The  Califbxma  Departmeni 


of  Food  and  Agriculture  (Califomia) 
applied  for  Yuma  County  and  Farwell 
Grain  Inspection,  Inc.,  applied  for 
Maricopa.  Pinal,  and  Yuma  Counties. 

GIPSA  requested  comments  on  the 
applicants  in  the  September  1. 1994, 
Federal  Register  (59  FR  45259). 
Comments  were  due  by  September  30. 
1994.  GIPSA  received  6  annments  by 
the  deadline.  One  commentor  supported 
designation  of  California  for  Yuma 
County  because  the  grain  handlers  in 
Yuma  trade  wheat  in  both  Califomia 
and  Arizona  and  Califomia  is  familiar 
with  the  specially  developed  "Desert 
Durham"  wheat  grown  in  the  area.  Five 
comments  supported  designation  of 
Farwell  for  the  three  Cormties  based  on 
lower  cost  aid  good  service. 

GIPSA  evaluated  all  available 
infomiation  regarding  the  designation 
criteria  in  Section  7(f){lKA)  of  the  Act; 
and  according  to  Section  7(f)t[l)(B), 
determined  that  Farwell  is  better  able  to 
provide  official  sovices  in  Yuma 
County  and  diat  Farwell  is  able  to 
provide  service  in  Maricopa  aiui  Pinal 
Counties. 

Effective  January  1, 1995,  and  ending 
January  31. 1996,  Farwell  is  designated 
to  provide  official  inunction  services  in 
the  geographic  area  specified  in  the  July 
1, 1994,  Federal  Register. 

Interested  p>ersons  may  obtain  official 
services  bv  contacting  Farwell  at  806- 
481-9052. 

Authority:  Pub.  L.  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  ef  seq.]. 

Dated:  December  1. 1994. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
[FR  Doc.  94-30374  Filed  12-8-94;  8:45  ami 
aauHQi 


Food  and  Consuntor  Sofvica 

RIN0584-AB80 

Food  Stamp  ProgKam:  Aaaet 
Accumalaiun  Dareowslraiow  ^o|act» 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  NoUce. 


SUMMARY:  The  Food  and  Consumer 
Service  is  announcing  its  support  for 
demonstration  projects  to  test  the  effects 
of  allowing  Food  Stamp  Program 
participants  to  accuaiulate  assets  Cor 
specific  purposes  related  to  self- 
SuffirJimry.  Tbasa  riamongtey^jf^ 
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projects  will  operate  in  accordance  with 
Section  17(k)  of  the  Food  Stamp  Act  of 
1977.  as  amended.  The  intent  of  this 
Notice  is  to  solicit  proposals  from  State 
and/or  local  agencies  wishing  to 
conduct  demonstration  projects  during 
the  demonstration  project  period. 
DATES:  Requests  for  application 
packages  must  be  received  by  January  9, 
1995.  Public  comments  concerning  the 
terms  and  conditions  of  the 
demonstration  projects  are  welcome  but 
must  be  received  by  December  27, 1994. 
Any  changes  made  as  a  result  of 
comments  received  shall  be 
incorporated  in  the  application  package, 
which  will  be  mailed  to  appUcants  no 
later  than  January  13, 1995.  Completed 
applications  must  be  received  by  C.O.B. 
February  7, 1995,  to  ensure 
consideration  for  award  under  this 
solicitation. 

ADDRESSES:  Interested  agencies  should 
submit  a  written  request  for  an 
application  package  (and  include  four  - 
self-  addressed  labels)  to  the  address 
listed  below:  USDA,  Food  and 
Consimier  Service,  Program 
Development  Division.  FSP,  Attn:  Carol 
Stobaugh,  3101  Park  Center  Drive,  room 
717,  Alexandria,  Virginia  22302-1594.  ' 
FOR  FURTHER  MF0RMAT10N  AND  COMMENTS 
COWTACT:  Gary  Batko.  Supervisor, 
Legislation  and  Court  Suits  Section, 
Food  and  Consumer  Service,  at  the 
address  listed  above  or  telephone  (703) 
305-2790. 

SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12866 

This  Notice  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  imder 
Executive  Order  12866. 

Executive  Order  12372 

-The  Food  Stamp  Program  is  listed  in 
the  catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  No.  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Regulatory  Flexibility  Act 

This  Notice  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibihty  Act  of  1980  (5 
U.S.C.  601-612).  William  Ludwig, 
Administrator  of  the  Food  and 
Consumer  Service  (PCS),  has  certified 
that  the  demonstration  projects 
described  in  this  Notice  will  not  have  a 
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significant  ecoi  lomic  impact  on  a 
substantial  nui  iber  of  small  entities 
because  the  deiionstration  projects  wiU 
be  conducted  in  limited  areas.  State  and 
local  welfare  agencies  will  be  affected  to 
the  extent  that  Ihey  administer 
demonstration  projects.  Those  food 
stamp  recipient  participating  in  the 
demonstration  projects  will  be  afiiected 
by  this  action  in  that  the  provisions  of 
the  Food  Stam|^  Act  affecting  the 
recertification  eligibility  criteria  for 
receipt  of  bene^ts  may  be  waived  to  the 
extent  necessarV  to  permit  the 
implementation  of  the  spyecial  eligibility 
criteria  establiaied  for  these 
demonstration  projects. 

Paperwork  Reaictior}  Act 

This  Notice  qoes  not  contain 
reporting  or  reoordkeeping  requirements 
subject  to  appn  val  by  the  Office  of 
Management  ai  d  Budget  imder  the 
Paperwork  Red  action  Act  of  1980. 

Background 

Section  5(g)(^)  of  the  Food  Stamp  Act 
of  1977,  as  am^ded  (Act)  (7  U.S.C. 
2014(gKl)),  and  current  food  stamp 
regulations  at  T^CFR  273.8(b)  require 
that  eligible  households  have  no  more 
than  $2,000  in  countable  assets, 
including  both  liquid  and  non-liquid 
assets,  or  $3,Ooi  if  at  least  one 
household  mentber  is  age  60  or  older. 
Current  prograiii  provisions,  therefore, 
do  not  encouraie  asset  accumulation  by 
individuals  in  mod  stamp  households. 

There  is  grow  ing  interest  in  ways  to 
promote  asset  a  ^cumulation  by  public 
assistance  recip  ients  as  a  way  of 
promoting  theii;  long  term  self- 
sufficiency.  It  is  presumed  that  current 
limits  on  assets  may  discourage 
recipients  from  investing  in  their 
education,  job  t  -aining,  and/or 
improved  housing  conditions.  Several 
welfare  reform  projects  are  currently 
underway  whidi  incorporate  some  form 
of  increased  asset  accumulation  into 
their  program  dfcsign.  However,  these 
efforts  focus  onjthe  Department  of 
Health  and  Huaan  Services'  Aid  to 
Families  with  dependent  Children 
Program.  Congress  has  mandated  the 
demonstration  f  rojects  described  in  this 
Notice  to  enable  a  carefril  examination 
of  the  impact  ofiincreasing  the  asset 
accumulation  threshold  in  the  Food 
Stamp  Program  (Program)  independent 
of  other  reform  measures.  Section  13925 
of  the  Mickey  L  »land  Childhood  Hunger 
Relief  Act,  Chaj  ter  3,  Title  XIII  of  the 
Omnibus  Budg«  I  Reconciliation  Act  of 
1993,  Pub.  L.  IC  3-66,  amends  Section 
17  of  the  Act  (7  U.S.C.  2026)  to 
authorize  asset  i  iccumuJation 
demonstration  projects  in  which  a 
maximum  of  11  000  food  stamp  eligible 
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households  are  offered  the  opportxmity 
to  accimulate  assets  up  to  $10,000  for 
later  expenditure  for  specified  purposes 
determined  to  increase  potential  for  self- 
sufficiency.  More  specifically,  these 
assets  can  be  used  for  expenditures 
directly  related  to  improving  the 
education,  training,  or  employability 
(including  self-employment)  of 
household  members,  for  the  purchase  of 
a  home  for  the  household,  for  a  change 
of  the  household's  residence,  or  for 
making  major  repairs  to  the  household's 
home.  Money  set  aside  for  these 
purposes  wdU  be  excluded  bom 
consideration  as  assets  in  calculating 
food  stamp  eligibility. 

Households  participating  in  the 
demonstration  projects  would  have  to 
establish  separate  accounts  for  assets 
designated  for  these  specific  intentions. 
Assets  not  exempted  in  their  entirety 
under  the  demonstration  projects  are 
subject  to  the  limits  as  specified  in  food 
stamp  regulations  at  7  CFR  273.8(b).  The 
elevated  threshold  would  not  be  used 
when  determining  initial  eligibility  for 
the  Program.  (That  is,  new  applicant 
households  will  still  be  subject  to  the 
existing  fimit  of  $2 ,000,  or  $3 ,000  if  a 
household  member  is  elderly). 

This  Notice  establishes  the  terms  and 
conditions  for  the  demonstration 
projects  and  institutes  uniform  criteria 
for  evaluating  proposals  and  selecting 
demonstration  project  areas.  State/local 
agencies  interested  in  participating  in 
these  demonstration  projects  are  invited 
to  request  a  Demonstration  Project 
Application  Package,  which  contains 
detailed  information  and  instructions  on 
preparing  and  submitting  demonstration 
proposals.  Local  agency  proposals  must 
be  submitted  through  and  approved  by 
the  State  agency,  which  wall  be 
responsible  for  overall  control  of  the 
demonstration(s)  conducted  within  its 
boundaries  and  for  coordination  with 
the  Department  ("Department"  includes 
the  Secretary  and  the  Food  and 
Consumer  Service,  as  may  be 
appropriate).  Each  proposal  must 
contain  signed  agreements  from  the 
appropriate  State  officials  authorizing 
the  demonstration  project  in  that  State. 
The  Department  will  not  negotiate  or 
enter  into  any  agreements  with  agencies 
below  the  State  level. 

The  demonstration  described  in  this 
Notice  offers  the  opportunity  to  test  the 
effects  of  raising  the  maximum  asset 
threshold  for  food  stamp  households 
already  participating  in  the  Program. 
Research  questions  that  are  of  principal 
interest  to  the  Department  include: 

1.  How  do  recipients  respond  to  the 
assets  accumulation  provision? 


2.  What  is  the  impact  of  asset 
accumuktiott  on  Food  Stamp  Ptogrmn 
costs? 

3.  What  is  the  relationship  between 
asset  accumulation  and  aelf-safficieocy? 

The  E)epartment  %viU  select  an 
indepeiu^t  canttactor  to  conduct  an 
evaluation  that  addresses  these  tad 
other  rasewch  questioDs.  Demonstration 
sites  ate  expected  to  coopexate  writh  the 
evaluation  contractor. 

The  Feed  Stamp  Progiaiu  Asset 
Accnmrialion  Demonstration  PFojects 

Using  the  authority  to  operate 
demonstration  projects  provided  by 
section  17  of  the  Act  (7  U.S.C.  2026),  the 
Department  wrill  nnthnri^o  asset 
accumulation  demonstration  projects 
totaling  no  more  than  11,000 
households,  for  a  period  not  to  exceed 
four  years.  A  county,  city,  welfare 
district,  or  any  other  political 
jurisdicticA  with  clearfy  defined 
boimdaries.  or  combinations  of  such 
entities,  may  be  designated  as  a 
demonstration  project  site 

In  order  to  obtain  demonstration 
results  that  represent  the  difiierent  Food 
Stamp  Program  populations,  the 
Department  wall,  in  the  proposal 
selection  process,  place  special 
emphasis  on  choosing  sites  that  ate 
broadly  representative  of  the  Program. 
At  a  minimum,  the  Department  intends 
to  include  one  urban  and  one  nonurban 
or  rural  site  in  these  demonstration 
projects.  The  Department  will  assess 
how  the  applicant's  proposed  site  fits  in 
with  this  goal  in  conjunction  writh  the 
size  constsaints  placed  cm  the 
demonstration.  The  Department  is  also 
interested  in.  proposals  which  represent 
a  variety  of  outreach  activity  levels. 
Intervention  strate^es  could  vary 
significantly  in  terms  of  intensity, 
ranging  from  letteis  announcing  the 
opportunity  to  estabUsh  self-sufficiency 
accounts  to  a  more  active  a^iproach  in 
which  households  aze  actively  soUcited 
to  participate  in  the  demonstration 
project  Finally,  the  e^imated  costs 
associated  writh  adnunistrative  and 
evahiatiaa  responsibilities  of  the 
demonstration  wrill  also  influence  site 
selection. 

To  conduct  dtese  demonstration 
projects,  the  Department  is  authorized 
to  waive  the  maximum  allowable  assets 
requirements  found  in  subsection  S(g)  of 
the  Act  (7  U.&C  2014(g)).  This  waiver 
wrill  pranut  a  participating 
demonstration  project  site,  with  the 
approval  of  the  StMe  a^ncy,  to  opetate 
the  Pro-am  as  it  normally  would  oMcept 
for  application  of  the  demtmstration 
project  criteria  in  place  of  standard 
Pro-am  regulations  regaxding 
maximum  asset  accumilatioaciitHia 


for  recertificatioa  purposes,  hi  so^^iort 
of  these  demonstration  projects,  the 
Department  of  Health  and  Htunsra 
Services'  Adnunistietion  for  Children 
and  Families  has  committed  to  similar 
asset  threshold  waivers  involving  Food 
Stamp  Program  households  who  also 
receive  Aid  to  Families  writh  Dependent 
Children  benefits. 

Coire^Miading  requirements  under 
the  current  food  stamp  regulations  at  7 
CFR  273.8(b)  shaU  also  be  waived  to  the 
extent  necessary  to  permit  participating 
sites  to  apply  asset  accumulatioo 
criteria  when  determining  a  household's 
recertification.  Current  Prc^ram 
regulations  for  assets  which  are  not 
modified  or  otherwise  addressed  by  this 
Notice,  will  continue  to  apply  to 
participating  demonstration  project 
sites. 

A.  Basic  Operational  Requirements 

For  purposes  of  these  demonstration 
projects,  participating  sites  shall  observe 
the  following  steps  in  detennining  the 
treatment  of  assets  for  Food  Stamp 
Program  eligibility  purposes. 

^9ep  1.  Continue  to  (Utennine 
Program  initie)  digibility  in  accordance 
writh  current  eligibility  criteria. 

Step  2.  Once  ^gibility  is  determined, 
housdiolds  wrill  be  randomly  assigned 
to  demonstration  project  and  contnd 
groups.  Those  assigned  to  the 
demonstiaticm  project  group  have  die 
opportunity  to  accimiulate  assets  for 
self-suffici«aBcy  purposes,  as  defined  in 
the  demonstration  Moject  rules. 

Step  3.  Upon  redetermination  of 
eligibility,  assets  which  have 
accumulated  in  specially  designated 
accounts  far  self-sufficiency  purposes 
will  be  excluded  in  their  entirety  as 
assets  up  to  $10,000  for  the  length  of  the 
demonstration  project,  not  to  exceed 
four  years. 

St^  4.  Assets  not  exchsded  in  tbrar 
entirety  under  Step  3  will  be  held  to  the 
limits  as  set  forth  in  7  CFR  273.8(b). 

Step  5.  Accounts  must  be  monitored 
to  ensure  that  assets  are  used  for 
specially  designated  purposes.. 

Some  houseoolds  mat  are  part  of  the 
test  will  leave  the  Program  and  then 
reapply  for  food  stamps  within  the 
demonstration  project  pniod.  We 
believe  that  these  applicants  should  not 
be  penalized  because  of  their 
participation  in  these  demonstration 
projects.  Accordingly,  any  savings 
previously  excluded  from  the  asset  test 
under  the  dranonstiation  projects  would 
continue  to  be  ndoded  in  determining 
eligibilky.  Thoe  ae  various  rsssons 
why  participants  leave  and 
subsequently  return  to  the  Food  Stamp 
Program.  Soeae  may  lose  eligibility  far 
failing  to  meet  reporting  or 


recertification  requirements;  others  may 
obtain  temporary  employment.  About 
one-third  of  all  persons  leave  the 
Program  and  resume  participation 
within  one  year.  The  Department  is 
seeking  to  learn  as  much  as  possible 
about  the  costs  and  impacts  of  tliis  asset 
exclusion.  Therefore,  we  are  proposing 
to  exclude  assets  in  the  special  accounts 
for  the  life  of  d»e  demoRstration  projects 
to  enhance  our  evaluation  of  various 
possible  time  limits  on  the  exclusion. 

B.  Demonstration  Project  Sponsors 

To  participate  in  these  dranonstration 
projects,  potential  demcHistration  project 
sponsors  must  meet  the  follov^ing 
requirements: 

1.  Be  a  pohtical  subdivision  or 
grouping  thereof  (i.e..  a  State  or  a  unit 
of  local  government  ot  a  comlrinatioa  of 
local  governments).  A  county,  city, 
welfare  district,  any  other  political 
jurisdiction,  subdivision  thereof,  or 
combination  of  such  entities  with 
clearly  defined  boundaries,  may  be 
designated  as  a  demonstration  project 
site. 

2.  Have  the  capability  for  effectively 
operating  and  administering  a 
demonstration  project  imder  the  terms 
and  conditions  established  in  this 
Notice,  the  Food  Stamp  Act.  and 
Pro-am  regulations. 

3.  Designate  a  demonstration  project 
site  that  is  representative  of  the  Pro-am 
nationally  in  terms  of  public  assistance/ 
non-pubhc  assistance  caseload.  At  a 
minimimi,  the  Department  will  be 
selecting  two  demonstration  project 
areas,  one  urban  and  one  non-urban  or 
rural  site.  The  total  niunber  of  recipients 
invited  to  participate  in  the  treatment 
group,  including  recipients  who  do  not 
receive  food  stamps  throughout  the 
project,  caimot  exceed  11,000  for  the 
entire  demonstration.  Sponsors  should 
specify  the  size  of  their  site  and  the 
underiying  assumptions  used  to 
determine  this  selection.  Sites  can 
consist  of  a  portion  of  the  jurisdiction 
(such  as  an  office)  or  an  area  defined  by 
grouping  smaller  project  areas  together. 

Proposals  for  these  demonsd^tion 
projects  are  specifically  hmitM  to  an 
asset  accumulation  initiative.  The 
Department  is  ctirrently  conducting 
several  other  demonstration  projects 
which  allow  households  to  accimiulate 
substantial  assets  for  self-sufficiency 
purposes  in  conjunction  wridi  other 
welfare  reform  initiatives. 
Demonstration  project  areas  currently 
involved  in  such  studies  are  not  efigifole 
to  participate  in  the  asset  accumulation 
demonstration  project  because  v>e 
believe  such  participation  will  affect  the 
results  of  those  studies,  and/or,  that  the 
studies  will  affect  the  outcome  of  this 
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dononstration  project.  Asset 
accumiilation  demonstration  project 
sites  will  also  be  ineligible  for  welfare 
reform  waivers  throu^out  the  course  of 
the  demonstration  project,  unless  it  can 
be  demonstrated  that  the  waiver(s) 
would  not  impact  the  results  of  these 
demonstration  projects.  States  or 
localities  which  have  approval  to 
operate  cash-out  or  Electronic  Benefit 
Transfer  systems  in  place  of  traditional 
food  coupon  systems  are  eligible  for 
these  demonstration  projects. 

The  Department  is  also  considering 
the  selection  of  a  site  or  sites  with 
varying  levels  of  outreach  activity 
designed  to  encourage  households  to 
take  advantage  of  the  demonstration 
project  provisions.  This  would  allow  the 
Department  to  assess  the  impact  of 
outreach  on  the  overall  effects  of  these 
demonstration  projects. 

C.  Responsibilities 

The  Department  shall  be  responsible 
for: 

1.  Providing  funding,  as  specified  in 
Section  D  of  this  Notice. 

2.  Providing  training  and  technical 
assistance,  as  necessary  and  as  agreed  to 
by  the  E)epartment. 

3.  Monitoring  demonstration  project 
operations  through  normal  Food  Stamp 
Program  review  activities,  and  special 
reviews  and  audits. 

4.  Securing  an  independent  evaluator 
to  evaluate  these  demonstration  projects 
using  evaluation  criteria  identified 
under  this  Notice. 

5.  Approving  requests  from  the 
evaluation  contractor  for  data  from  the 
State. 

6.  Approving  changes  to  the 
demonstration  projects.  The  State  and/ 
or  local  agency  shall  be  responsible  for: 

(1)  Establishing  a  procedure  within 
the  Food  Stamp  Progreun  and  the 
eligibilify  redetermination  process  for 
applying  demonstration  project 
procedures  outlined  in  this  Noticfr. 

(2)  Calculating  participation  using 
both  current  law  and  demonstration 
project  rules  regarding  maximum  asset 
accumulatien  (in  order  to  determine 
whether  participants  would  be 
disqualified  without  the  demonstration 
project  changes). 

(3)  Training  caseworkers  and  other 
staff  concerning  all  aspects  of  the 
demonstration  project  and 
demonstration  project  procedures. 

(4)  Reporting  to  the  Department  as 
required  under  Section  E  of  this  Notice, 
including  preparing  and  submitting  a 
Status  Report. 

(5)  Reporting  to  the  evaluation 
contractor  as  required  under  Section  E 
of  this  Notice. 
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(6)  Cooperai  ing  with  all  evaluation 
activities  coiu  acted  with  the 
demonstratioi  project  under  the 
sponsorship  o '  the  Department.  This 
includes  establishing  and  maintaining  a 
procedure  to  i^domly  assign 
households  to  demonstration  project 
and  control  gr  mps.  The  proportion  of 
households  as  signed  to  the 
demonstration  project  group  may  be 
larger  than  50  aercent. 

(7)  Maintain  ing  an  accessible  database 
of  participant  :haracteristics  and 
demonstration  project  participation  for 
evaluation  puAposes.  For  each 
household  in  fce  demonstration  project 
group,  this  inn>rmation  shall  be  linked 
to  data  on  savngs. 

(8)  Notifying  recipients  of  the 
termination  of  the  demonstration 
project,  if  appropriate,  in  accordance 
with  7  CFR  278.13. 

(9)  Obtainin  ;  approval  from  the     • 
Department  pi  or  to  the  release  of 
information  re  ated  to  the  results  of 
these  demonst  'ation  projects. 

D.  Funding 

The  Departn  lent  will  make  available 
funds  to  suppc  rt  these  demonstration 
projects.  As  pa  rt  of  the  apphcation 
process,  spons  irs  will  submit  a  budget 
which  estimate  s  their  administrative 
costs  for  partic  ipation  and 
implementatio  a  of  demonstration 
project  rules,  "to  the  extent  that  funds 
are  available,  ctosts  attributed  to 
participation  ia  these  demonstration 
projects  will  hi  covered  100%.  Funds 
are  also  available  to  help  defray  the 
costs  of  implementing  these 
demonstrationiprojects  on  a  50/50 
match  basis.  Binefit/coupon  costs  will 
be  paid  imder  current  program  funding 
procedures.  Tlie  Department  is  not 
obligated  to  avi^ard  the  entire  amoimt  of 
funds  made  available.  The  amoimt 
awarded  undei  any  one  agreement  shall 
be  determined  jy  the  Department  based 
on  the  scope  ai  id  size  of  the 
demonstration  project  sites  proposed. 

Specific  proaedures  for 
reimbursement  of  eligible 
demonstration  project-related  costs  will 
be  detailed  in  the  application  packages. 

E.  Recordkeeping  and  Reporting 

The  data  collection  effort  is  designed 
to  answer  reses-ch  questions  in  a 
manner  that  balances  methodological 
rigor  and  operational  feasibility.  An 
overview  of  tha  kinds  of  information 
needed  from  Sntes  is  described  below. 
A  more  specific  implementation  plan 
will  be  develop  ed  under  the  evaluation 
contract  in  con  iultation  with  State 
agencies. 

Special  Dem  mstration  Project 
Reporting  Reqi  irements:  The 


UMI 


Department  will  require  that  reports  be 
submitted  for  demonstration  project 
activity  as  follows: 

1.  Describe  the  implementation  of 
assets  accumulation: 

a.  Provide  copies  of  all  written 
materials  that  pertain  to  the  plans, 
implementation,  and  operation  of  the 
demonstration  project.  Such  materials 
will  include,  at  a  minimum:  meeting 
minutes,  written  planning  and 
implementation  documents,  any  new 
reporting  forms,  notices  to  recipients, 
and  other  public  communications. 
These  documents  shall  be  provided  as 
an  attachment  to  each  monthly 
demonstration  project  progress  report. 

b.  Participate  in  periodic  interviews 
conducted  by  the  evaluation  contractor. 
These  are  likely  to  be  a  combination  of 
in-person  and  telephone  contacts  that 
occur  3-4  times  over  the  length  of  the 
demonstration  project.  Contacts  with 
key  State  and  local  agency  staff  will  be 
included  in  each  roimd  of  interviews. 

c.  Allow  the  evaluation  contractor  and 
Department  staff  to  observe  key 
planning  or  implementation  meetings 
conducted  by  State  and/or  local  agency 
staff. 

2.  Assess  recipient  response  to  assets 
accumulation:  Provide  hard  copy  or 
automated  data  that  identifies  relevant 
characteristics  and  behavior  of  each 
household.  Since  the  evaluation  is 
looking  at  behavior  over  time  either  a 
longitudinal  file  will  need  to  be  set  up 
for  each  household  or  a  common 
household,  identifier  used  to  link 
different  data  sources. 

a.  Relevant  characteristics  data  for 
househblds  in  both  the  demonstration 
project  and  control  groups  include: 
— Demographic  characteristics 

— Household  composition 

— Income  amoimt  and  sources 

— ^Benefit  allotment  size  by  program  by 

month 
— Value  of  assets  at  the  time  the  asset 

accumulation  option  is  made 

available 
— Start  date  for  current  Food  Stamp 

Program  certification  period 
—Program  participation  status  by  month 

and  reason  for  termination  during  the 

course  of  the  demonstration  project 
— Value  of  assets  at  the  time  of  the  most 

recent  certification/recertification 

b.  Relevant  household  behavior/ 
knowledge  data  for  households  in  the 
demonstration  project  group  include: 
— Initial  response  to  the  demonstration 

project 

— ^Knowledge  of  the  demonstration 
project  at  the  time  of  the  most  recent 
Food  Stamp  Program  application 

— ^Influence  of  the  demonstration  project 
on  the  most  recent  decision  to  apply 
for  Food  Stamp  I>rogram  benefits 
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— Date  the  earmarked  savings  account 
was^  established 

— ^Value  of  savings  by  month 

— Stated  purpose  of  the  savings  account 

3.  Estimate  impacts  on  Program  costs: 

a.  Track  administrative  costs 
associated  with  assets  accumulation.  At 
a  minimum,  these  will  include  labor 
and  other  direct  costs  of  informing 
households  about  the  demonstration 
project  and  monitoring  household 
savings. 

b.  Note  that  the  site  information 
needed  to  estimate  benefit  costs, 
Program  participation,  and  Program 
appUcations  is  already  described  as  part 
of  Objective  2  reporting  requirements. 

4.  Examine  the  impact  on  household 
self-sufficiency: 

a.  Provide  a  hard  copy  or  automated 
file  with  identification  (including 
addresses  and  phone  numbers)  of 
current¥rogram  participants  and 
indicators  of  whether  or  not  they  are 
part  of  the  demonstration  project 
population,  as  well  as  whether  or  not 
they  have  established  earmarked  savings 
accounts.  This  information  will  be  used 
to  generate  sampling  frames  for  the 
evaluation  contractor's  recipient 
interviews. 


F.  Site  Selection  Criteria 

Criteria  for  Evaluating  Demonstration 
Proposals:  The  Department  will 
evaluate  each  proposal  using  a  two-step 
process.  First,  the  technical  aspects  will 
be  evaluated  by  a  technical  review  panel 
(panel).  The  panel  will  evaluate  the 
technical  merit  of  each  proposal 
according  to  the  evaluation  criteria 
listed  below  (with  relative  weights 
shown  in  parentheses).  Panel  members 
will  evaluate  each  proposal 
independently  and  assign  it  a  numerical 
score  for  each  evaluation  criterion.  The 
panel  will  average  the  scores  assigned  to 
each  proposal  and  rank  the  proposals  on 
their  technical  merit  according  to  their 
mean  scores.  Based  on  this  technical 
review,  the  panel  will  recommend  a 
competitive  range  for  proposals.  That  is 
the  range  in  which  proposals  have  a 
reasonable  chance  of  being  selected  for 
negotiation  of  an  agreement  under  the 
terms  of  this  Notice.  The  Department 
may  conduct  negotiations  with 
applicants  in  the  competitive  range,  and 
after  negotiations,  may  ask  for  "best  and 
final  offers."  The  Department  does, 
however,  reserve  the  right  to  enter  into 
an  agreement  with  the  applicant  based 
on  the  original  proposal  and  its 
evaluation. 

Second,  the  Department  will  consider 
the  proposed  administrative  costs 


associated  with  each  proposal  in  the 
competitive  range.  The  cost  will  be 
reviewed  independently  from  the 
technical  evaluation. 

The  Department  will  give  the 
technical  merit  of  proposals  primary 
consideration.  However,  cost  (both 
administrative  and  benefit),  geographic 
characteristics,  and  outreach  activity 
levels  may  serve  as  tiebreakers  when 
decisions  must  be  made  among 
propcKsals  that  are  similar  or  equal  in 
technical  merit.  Awards  will  be  made  in 
such  situations  to  those  applicants 
whose  offers  are  most  financially 
advantageous  to  the  Department  and 
whose  proposals  provide  the  most 
diversity  to  the  overall  demonstration 
project,  such  as  urban,  rural  or  suburban 
demographic  characteristics  and  the 
level  of  proposed  outreach  activity  (or 
lack  thereoO.  Therefore,  proposals 
submitted  in  response  to  this  Notice 
should  be  on  the  most  favorable  terms 
from  both  technical  and  cost 
standpoints. 

Technical  Evaluation  Criteria 

The  following  criteria  will  be  used  in 
the  evaluation  of  technical  proposals 
submitted  in  response  to  this  Notice. 
The  numbers  assigned  indicate  the 
maximum  score  available  for  each  factor 
and  its  relative  importance. 


Criteria  Assigned 


1 .  Understanding  of  the  purpose  and  objectives  of  the  demonstration  project 

^ 'H^ro^"^"^*"^''/*"  ^°^^^'^  ^P®'  Proposed  procedures  for  implementing  asset  aaumutetiM"^iiciesa^M;^^^ 
onstration  project  requirements,  and  its  evaluation <=-«»■«  wnviyi'iy  wiui  oem- 

3.  Adequacy  of  the  demonstration  project  work  plan,  including  "dates,  tasks/arti'vities.''reportng'intertai'' etc 

4  Plans  for  demonstration  project  management  including  staff  responsibilities,  monitoring,  problem  resolution;"ongrtro"i^'^rt 
of  key  management  personnel,  and  an  organizational  chart  for  the  demonstration  projeS  ^^  invowemeni 

u^TtS^rSle^^  **^"  capabilities  and  resources  committed  to  the  demonstration  project,  incliiding  tim^ciiiiiirttiTiert  ori;^;^^ 


Weight 


50 

350 
250 

175 

175 


G.  Applications 

Applications  shall  be  submitted  in  an 
original  and  four  copies  to  the  Deputy 
Administrator,  Food  Stamp  Program. 
Food  and  Consumer  Service,  USDA, 
Room  710.  Park  Office  Center  Building. 
3101  Park  Center  Drive,  Alexandria. 
Virginia  22302.  AppUcations  must  be 
signed  by  the  representative  of  the  State 
agency  having  the  authority  to  commit 
the  proposed  political  subdivision  to  the 
demonstration  project. 

Prospective  demonstration  project 
sponsors  shall  submit  a  demonstration 
project  proposal  containing  specific 
information  regarding  their  planned 
demonstration  project.  Applicants 
should  include  in  their  proposals  any 
additional  information  which  they  feel 
would  enhance  their  prospects  for 
approval.  Complete  instructions  for 
preparing  and  submitting  demonstration 


project  proposals  will  be  made  available 
through  the  application  packages 
described  above.  Applications  will  be 
submitted  via  completion  of  a  Form 
AD-424.  available  in  each  apphcation 
package.  It  is  anticipated  that,  at  a 
minimum,  each  demonstration  project 
proposal  will  be  required  to  include  the 
following: 

1.  A  complete  description  of  the  site 
in  which  the  demonstration  project 
shall  be  carried  out.  This  description 
shall  include  an  estimate  of  the  total 
number  of  households  currently 
participating  in  the  Food  Stamp 
Program  (by  Pubhc  Assistance  (PA)  and 
Nonpublic  Assistance  (NPA)  category) 
and  any  other  information  useful  for 
understanding  the  nature  of  the 
jurisdiction  in  which  the  demonstration 
project  would  be  conducted,  including 
complete  geographic  information 


relevant  to  the  demographic  situation  of 
the  area  proposed  (unemployment  rate, 
distance  to  shopping,  welfare  offices, 
industrial  areas,  urban/rural/suburban 
category,  etc.).  Participation/caseload 
data  submitted  with  proposals  should 
be  for  the  most  recent  available  month. 
States  combining  rural  and  urban  areas 
into  one  proposed  demonstration 
project  site  should  provide  estimates  of 
the  proportion  of  the  demonstration 
project  site  PA  and  NPA  caseloads 
Uving  in  rural  areas. 

2.  A  complete  description  of  how  the 
State  agency  will  meet  the  basic 
requirements  for  demonstration  project 
operations  (as  outlined  in  this  Notice). 
This  description  should  include  a 
discussion  of  the  mechanics  of 
establishing  self-sufficiency  accounts 
and  how  account  use  will  be  monitored. 
Any  access  restrictions  on  the  accounts 
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or  penalties  for  misiMe  aliould  be 
detailed  as  well. 

3.  Demanstntkai  praiact  proposals 
must  incoiporate  a  detadlad  woric  plan 
for  the  dononstiatioo  pn^ect.  inchidisg 
a  timetaMe  fat  imfimoBoiMkm,  tbe 
length  of  operation,  and  demoRstration 
pnqect  termination  activities.  The 
workplan  must  incorporate  task 
stateoMots,  nulestooes,  and 
methodology  to  be  used  in  completing 
the  tasks  within  pnacaibed  timeframes. 

4.  A  i»qpKised  bud«Bt  forboth 
demonstration  profsct  administrative 
costs  and  evaluation  costs. 

5.  A  description  of  tbe  "nmhyr  and 

3 ualifications  of  key  staff,  including  a 
emonstration  project  diractor,  key 
demonstration  project  staff,  support  staff 
and  management  staff,  wbich  will  be 
used  in  carrying  out  the  donoostration 
project,  plus  the  percentage  of  time  to  be 
allotted  by  the  staff! 

6.  The  St^e  ageni^'s  methodology  for 
cooperating  with  the  Department's 
evaluator  and  meeting  the  random 
assignment  procedures  and  the  data 
collection  requiranents  described 
earlier  in  this  Notice.  This  description 
should  identify  person(s)  reqjXHisible  for 
evaluation  activities  and  the  amount  of 
time  set  aside. 

7.  A  plan  for  tenninating  the 
demonstration  project  procedures  and 
returning  to  the  use  of  existing  food 
stamp  eligibility  criteria. 

Any  changes  made  as  a  result  of 
comments  received  in  response  to  this 
Notice  will  be  reflected  in  the 
aj^cation  packages.  In  the  event  of 
inconsistencies,  informaticm  and 
instructions  in  the  application  packages 
shall  take  precedence  over  this  Notice. 

H.  Monitoring  and  Evaluation 

The  Department  shall  monitor  the 
operation  of  demonstration  projects 
implnnented  under  this  Notice.  This 
monitoring  activity  does  not,  in  any 
way,  decrease  the  Stale  agency's 
responsibility  for  oversight  of  the 
demonstration  project's  operation.  At  a 
minimum,  monitoring  shall  include 
assessment  of  the  demonstration  project 
sponsor's  compliance  with  the 
provisions  of  this  Notice,  the  governing 
agreement  between  the  State  and  the 
Department,  and  any  other  applicable 
rules  and  procedural  requirements. 

A  comprehensive  evaluation  of  the 
effects  of  these  demonstration  {vojects 
will  be  carried  out  for  the  Department 
oy  an  independent  contractor.  State  and 
local  wel&re  agency  staff  involved  in 
these  demonstiatiaB  pnqecls  are 
required  to  wodi  dosely  with  and 
supply  inftnmatian  to  the  evahiation 
contractor  and  coopente  fully  in  the 
evahiation.  The  evdoatioa  s^  be 


structured  to  assess  the  extent  to  wUA 
the  establishnu  nt  of  an  asset 
accumulation  a  xount  afliscts  househirfd 
self-sufficiency  To  achieve  t>>i« 
objective,  it  %vil  be  necessary  Jor 
d«noastration  >roject  spoosors  to 
calculate  measi  res  of  seif-sofficiency 
both  under  the  iemonstratien  project 
rules  and  und«  current  Program  rules. 
Specific  evalua  ion  spedficatians  will 
be  finalized  ant  a  contract  awarded 
prior  to  implen  entation  of  these 
demonstration  irojects.  At  a  minimum. 
the  evaluation  is  expected  to  address  the 
following  questions: 

1.  How  is  thejdemonstiation  project 
implemoited?  What  are  the 
charactnistics  qnd  size  of  the  Program 
population  that^s  taigeted?  How  is  tbe 
opportimity  to  farticipate  in  the 
demonstration  [project  communicated? 
What  requirem^ts  or  constraints  are 
imposed  on  recnients? 

2.  How  do  reapients  respond  to  the 
demonstration  project?  Among  those 
who  are  eligible  to  accumulate  assets, 
v/bak  percentage  initially  respond. 
actually  set  up  4ccounts,  and  estabbsb 
savings?  What  ate  the  distinguishing 
characteristics  of  those  who  respond 
compared  to  thd  targeted  populaticm 
and  general  Pro;  ram  population,  with 
respect  to: 

— Demonaphic  ±aracteristics 
—Household  co  nposition 
— Income  amou  it  and  sources 

(including  ET  C) 
— Food  stamp  alotment  size 
—Assets  at  time  Of  last  certification 

How  mudi  is  aved  over  what  period 
of  time?  How  mi  ich  variaticm  in  saving 
patterns  is  obsei  red?  What  are  the 
budget  strategies  used  by  those  who  are 
successful  and  unsuccessful  at  saving? 
What  are  the  sources  of  savings?  Do  new 
soiuces  of  inconie  affect  savings 
success?  What  dte  recipients'  goals  with 
respect  to  amount  and  purpose  of 
savings?  How  mjich  is  actually  used  and 
for  what  purpos^?  Is  the  actual  purpose 
!nt  from  original 


the  same  or  diffi 
intentions? 

3.  What  is  the 
accumulation  o 
costs?  How  do  a 


ipact  of  asset 
I  Food  Stamp  Program 
Iministrative  costs 
change  with  theintroductitm  of  assets 
accumulation  w«h  respect  to  recipient 
instructions  andlreporting 
requirements?  Hbw  much  does  asset 
accumulation  inirrease  benefits?  That  is, 
what  is  the  incretnental  allotm^it  value 
for  every  month  housebcrids  have  more 
than  $2000  accuinulated?  How  does  the 
pattern  of  Progra  m  participaticm  far 
households  who  accumulate  assets 
compare  to  the  p  attem  for  similar 
households  who  do  not  save?  Does  the 
introduction  of  a  n  asset  accumulation 


Srovision  for  Program  participants  afliect 
le  number  or  characteristics  of  genml 
applicants/applicants  who  get  certified? 
What  are  the  likely  adnunistrative  and 
benefit  costs  if  asset  accumulation  is 
implemented  nationwide?  How 
sensitive  are  these  estimates  to 
variations  in  asset  acciunulation 
requirements? 

4.  What  is  die  relationship  between 
asset  accunnilation  and  self-sufficiency? 
(Questions  here  overlap  with  those 
identified  for  ObjectEves  2  and  3).  To 
what  extent  are  households  able  to  save 
the  amount  intended  and  to  what  degree 
are  savings  used  for  the  purpose 
planned?  Does  the  oppoHwaity  to 
accumulate  assets  affKt  households' 
sense  of  wdl-being  or  empowermoit? 
Do  households  who  accumulate  assets 
participate  in  public  assistance 
programs  for  shorter  periods  of  time 
than  households  with  comperable 
characteristics  who  do  not  have  the 
opportimity  to  save/who  have  the 
opportunity  but  do  not  save?  Are  there 
unintended  ccmsequences  associated 
with  accumulating  assets? 

Scope  of  DemonstratiaB  Projects 

This  Notice  will  resoh  in  the 
negotiation  of  agreements  botwoen  the 
Department  and  participating  State 

agencies  for  the  design,  development, 
implementation,  and  operation  of  these 
demonstration  projects.  Such 
agreements  shall  be  incorporated  into 
eadi  participatirtg  State's  Food  Stamp 
Plan  of  Operation.  The  Department 
envisions  woridng  closely  with  the 
participating  State  agencies  in  the 
development  and  overaght  of  these 
demonstration  projects.  Participating 
State  agencies  must  contribute  funds  (as 
detailed  in  the  Funding  section  of  this 
Notice),  manpower,  facilities,  and/or 
other  resources  to  these  dononstration 
projects. 

After  selecting  the  demonstration 
project  participants,  the  Department 
will  provide  technical  assistance  to  each 
demonstration  project  area  through 
existing  Program  staff  and/or  through  an 
independent  contractor.  Demonstration 
project  operators  will  have  access  to  the 
technical  assistance  on  an  as  needed 
basis  to  obtain  assistance  in  developing 
and  implementing  their  demonstration 
projects.  The  ptirpose  of  this  technical 
assistance  is  to  ensure  the  continmty, 
consistency,  and  reUability  of 
evaluation  information  collected  from 
all  demonstration  project  participants. 

Public  Notificatkin 

Those  sites  sdected  to  participate  in 
these  demonstration  projects  must  make 
their  proposals  avaiM>]e  to  the  general 
public  in  order  to  provide  adequate 
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notice  of  potential  changes  in  Food 
Stamp  Program  procedures. 

Dated:  November  29, 1994. 
Ellen  Haas, 

Under  Secretary  for  Food,  Nutrition,  and 
Consumer  Senices. 

[PR  Doc.  94-30324  Filed  12-8-94;  8:45  am] 

BH-UNO  CODE  3410-30-U 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  Of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for  • 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Capital  Construction  Fund 
Agreement  and  Certificate. 

Agency  Form  Number:  NOAA  88-14. 

OMB  Approval  Number:  0648-0090.. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  2,250. 

Number  of  Respondents:  ,000. 

Avg  Hours  Per  Response:  2.25  hours. 

Needs  and  Uses:  The  Merchant 
Marine  Act  provides  for  the 
administration  of  the  Capital 
Construction  Fund  by  NOAA.  This 
program  enables  fishermen  to  construct, 
reconstruct,  or  (imder  limited 
circiimstances),  acquire  fishing  vessels 
with  before-tax,  raUier  than  after-tax 
dollars.  NOAA  collects  information 
from  fishermen  to  determine  their 
eligibility  to  participate  in  the  program. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

National  Oceanic  and  Atmospheric 
Administration  (NOAA). 

Title:  Certificate  of  Eligibility  for 
Atlantic  Billfishes. 

Agency  Form  Number:  None  Assigned 
—  Requirements  are  foimd  at  50  CFR 
644-24(8). 

OMB  Approval  Number:  0648-0216. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  117  recordkeeping  hoius. 

Number  of  Respondents:  260 
recordkeepers. 

Avg  Hours  Per  Response:  Ranges 
between  2  and  20  minutes  depending  on 
the  recordkeeping  requirement. 


Afeeds  and  Uses:  Billfishes  are 
managed  under  the  Atlantic  Billfish 
Fishery  Management  Plan  (FMP).  Under 
the  FMP,  the  sale  of  billfish  caught  in 
the  managemwit  area  is  prohibited.  The 
required  documentation  allows 
enforcement  agents  to  track  the  route  of 
the  shipment  and,  thus,  helps  enforce 
the  prohibition  of  the  commercial  sale 
of  certain  billfish  coming  fiom  the 
management  area. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions,  small  businesses  or 
organizations. 

Frequency:  Recordkeeping. 

Respondent  s  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title  ofSurx'ey:  South  Pacific  Tuna 
Act  Requirements. 

Agency  Form  Number:  None  assigned. 

OMB  Approval  Number:  0648-0218. 

Type  of  Request:  Extension  of  the    . 
expiration  date  of  a  currently  approved 
collection. 

Burden:  302  hours. 

Number  of  Respondents:  45,  with  an 
average  12  responses  per  respondent. 

Avg  Hours  Per  Response:  Ranges 
between  15  minutes  and  one  hour 
depending  on  the  requirement. 

Needs  and  Uses:  In  1987,  the  U.S. 
signed  a  Treaty  with  a  number  of  Pacific 
Island  States  for  the  purpose  of 
managing  tuna  resources  in  the  South 
Pacific.  The  information  requirements 
(license,  registration,  catch  and 
unloading  data)  contained  in  the 
implementing  regulations  are  specific  to 
the  Treaty.  The  consequences  of  not 
collecting  the  data  would  result  in  the 
U.S.  not  meeting  its  obligations. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  Annually  and  upon 
completion  of  each  trip. 

Respondent's  Obligation:  Mandator)*. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Copies  of  the  above  information 
■  collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce.  Room 
5327, 14th  and  Constitution  Avenue, 
N.W..  Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Don  Arbuckle,  OMB  Desk  Officer. 
Room  10202,  New  Executive  Office 
Building.  Washington,  D.C.  20503. 


Dated:  December  5, 1994 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
(FR  Doc.  94-30392  Filed  12-8-94;  8:45  am) 
BILLING  CODE  3Sie-CW-F 

Bureau  of  the  Census 
[Docket  Number  941 124-4324] 

Annual  Survey  of  Communication 
Services 

agency:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  Determination. 

SUMMARY:  In  accordance  with  Title  13, 
United  States  Code,  Sections  131, 182. 
224,  and  225, 1  have  determined  that 
1994  operating  revenue  and  expenses 
are  needed  for  the  telephone,  radio  and 
television  broadcasting,  cable  and  pay 
television,  and  other  communication 
services  industries  to  provide  a  sound 
statistical  basis  for  the  formation  of 
policy  by  various  governmental 
agencies,  and  that  these  data  also  apply 
to  a  varifty  of  public  and  business 
-needs.  These  data  are  not  publicly 
available  from  nongovernment  or  other 
governmental  sources. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Zabelsky,  Chief,  Current 
Ser\'ices  Branch,  Services  Division,  on 
(301) 763-5528. 

SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  conduct 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  Title  13.  United 
States  Code.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  communication 
services  for  the  period  between 
economic  censuses.  The  next  economic 
census  is  in  1997.  The  data  collected  in 
this  survey  will  be  within  the  general 
scope  and  nature  of  those  inquiries 
covered  in  the  economic  censuses. 

The  Bureau  of  the  Census  needs 
reports  only  from  a  limited  sample  of 
communication  firms  in  the  United 
States.  The  probability  of  a  firm's 
selection  is  based  on  revenue  size 
(estimated  from  payroll).  The  sample 
will  provide,  with  measurable 
reliability,  national  level  statistics  on 
operating  revenue  and  expenses  for 
these  industries.  We  will  mail  report 
forms  to  the  firms  covered  by  this 
survey  and  require  their  submission 
within  thirty  days  after  receipt. 

This  siu-i'ey  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  in  accordance  with 
the  Paperwork  Reduction  Act.  Public 
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Law  96-511,  as  aiBMided.  and  was 
approved  under  OMB  Control  Numbar 
0607-0706.  We  will  provide  copies  of 
the  fonns  upon  written  nqmM  to  the 
Director.  Bureau  of  the  Census, 
Washiiuton,  D.C.  20233. 

Based  upon  the  foregoing,  I  have 
directed  that  an  annual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  November  22, 1994. 
Martha  Fanmraitli  Ekhe. 
Director,  Bunau  of  the  Census. 
IFR  Doc.  94-30342  Piled  12-6-94;  8:45  am] 
■UMO  cooe  wi»^-# 


kitenwUonai  Traite  AdWilntotiallon 

AppUeations  tor  Duly-Ftw  Entry  of 
SciwitHler 


Pursuant  to  Section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instnunents  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instnunents 
shoMm  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  writhin  20  days  with  the 
Statutcvy  Import  Prognuns  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W..  Washingtcm.  D.C. 

Docket  Number:  94-132.  Applicant: 
The  Regents  of  the  University  of 
California.  Riverside.  Material 
Management,  Riverside,  CA  92521. 
Instrument:  Microvoliune  Stopped-Flow 
Spectroflourimeter.  Model  SX-17MV. 
Manufacturer.  Applied  Photc^hysics, 
Ltd.,  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  for  research 
which  involves  several  projects  centered 
around  the  localization  of  the  sites  of 
binding  of  noncompetitive  inhibitors 
and  nicotinic  agonists  on  the  nicotinic 
acetylcholine  receptor.  These  projects 
include:  (a)  an  effort  to  determine  where 
agonists  bind  and  rapidly  inhibit  the 
acetylcholine  receptor,  (b)  measuring 
the  effects  of  various  noncompetitive 
inhibitors  on  the  time  course  of  the 
changes  in  florescence  of  a  set  of  novel 
fluorescent  nicotinic  agonists  that  have 
been  synthesized,  (c)  measuring  the 
distance  between  the  surface  of  the  lipid 
membrane  and  the  sites  of  landing  of 
the  noncompetitive  inhibitors  as  the 
lumen  of  the  receptor  opens. 
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Application  Aa  epted  by  Commissioner 
of  Customs:  Noi  ember  6, 1994. 

Docket  Numb  ar:  94-133.  Applicant: 
Woods  Hole  Oc  lanographic  Institution, 
Water  Street.  W  tods  Hole.  MA  02543. 
Instrument  Mu  ti  Sensor  Core  Logger. 
ManufacUirv:  C  EOl^K,  United 
Kingdom.  Inten  led  Use:  The  instrument 
will  be  used  as  t  research  to(d  far 
studying  the  physical  properties  of 
intact  ocean  flo<^r  sediment  samples. 
The  instrument  tvill  allow  investig9tors 
to  quickly  prodace  down  cote 
stratigraphies  tiki  will  closely  reflect 
traditional  but  much  more  consuming  ^ 
lurements.  Application 
issioner  of  Customs: 


geochemical  m 
Accepted  by 
November  8, 1 
Docket  Num, 
University  of 
Sciences.  Col 
Markham.  Little 
Instrument:  Ra 


r:94-0711L  Applicant: 
ansas  for  Medical 
)  of  Pharmacy,  4301  W. 
lock.  AR  72205-7122. 

^r^i  Kinetics  Accesswy, 

Model  SFA-20.  {Manufacturer:  Hi  Tech 
Ltd..  United  Kingdom.  Intended  Use: 
Original  notice  m  this  resubmitted 
apphcationwas  mblished  in  the 
FEDERAL  REGIJ  TER  of  June  17. 1994. 
Docket  Numbi  r:  94-134.  Applicant: 
University  of  Wi  sconsin-Madison,  750 
University  Aven  le,  Madison.  Wl  53706. 
Instrument:  Heafng  and  Cooling  Stage 
for  Petrographic  horoscope.  Model 
THMSG  600.  Ma  nufacturer.  Linkam 
Scientific  bistnu  nents  Ltd..  United 
Kingdom.  Intenc  ed  Use:  llie  instrument 
will  be  used  to  enable  researchers  to 
observe  dynamiq  changes  throu^  a 
microscope  in  in^perfections  in  natural 
materials  (minerals,  rocks)  over  a  wide 
range  of  temperatures.  Application 

issioner  (rf  Customs: 
94. 

f:  94-135.  Applicant: 
»go,  920  E.  58th 
.  60637. /nstrumenf; 
;)pe.  Model  CM120. 
Manufacturer:  N.V.  Philips,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  for  studies 
conducted  to  un«  erstand  the  assemble 
process  in  red  bl(  od  cells  in  order  to 
better  understan<  pathological 
processes  associj  ted  with  malfunctiiHis 
of  red  blood  cell  troteins.  The 
instrument  will  e  so  used  in  Electron 
Microscopy  in  Hi  ilogy,  a  lab  course 
which  provides  v  ith  an  opportunity  to 
learn  how  to  opei  ate  the  elec^n 
microscope.  App  ication  Accepted  by 
Commissioner  of  Customs:  November 
15, 1994. 

Docket  Numbe, :  94-136.  Applicant: 
Iowa  State  Unive  sity  of  Science  and 
Technology.  Pure  lasing  Department. 
2nd  Floor  Genera  Services  Btiilding. 
Ames.  Iowa  5001  i -4050.  Instrument: 
Servo  Systems  Experiments.  Model 
SRV-02.  Manufac  urer:  Quanser 


Accepted  by  ( 
November  11, 1£ 
Docket  Numl 
University  of  ( 
Street.  Chicago,  1 
Electron  Micros 


UMI 


Consulting.  Canada,  tntended  Use:  The 
instrument  will  be  used  for  educational 
purposes  in  various  Mechanical 
Engineering  courses  which  will  prepare 
the  senior  level  student  in  mechanical 
engineering  for  the  modeling  analysis 
and  control  of  dynamic  s]rstems. 
Application  Accepted  by  Commissioner 
of  Customs:  November  15. 1994. 

DocJcet  Number:  94-137.  Applicant: 
University  of  Vermont,  Physics 
Department.  A405  Cook  Building. 
Burlington,  VT  05405.  Instrument: 
Trough,  Model  611M-100. 
Manufacturer:  CTC  Tedinologies, 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  in  the  course 
Physics  391  -  M.S.  Thesis  Research  to 
facilitate  scientific  research  and  training 
for  graduate  students  pursuing  the  M.S. 
degree  in  Physics.  Specifically,  the 
research  %vill  be  in  the  area  of  studying 
biophysical  behaviors  of  model 
membranes,  which  will  be  prepared  by 
this  instrument.  In  addition,  the 
instrument  will  be  used  to  prepare 
specimens  for  atomic  force  microscopy 
of  model  membranes  in  structural 
studies,  and  for  diffinential  scanning 
calorimetry  in  functional  studies. 
Application  Accepted  by  Conunissioner 
of  Customs:  November  16, 1994. 

Docket  Number:  94-138.  Applicant: 
Texas  A&M  Research  Foundation,  Box 
3578,  University  Dr.  &  Wellborn  Road. 
College  Station,  TX  77843.  Instrument: 
600M  Fluorometer  and  Accessories. 
Model  AquatrackA  MKIU. 
Manufacturer:  Oielsea  Instruments, 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  to  measure 
chlorophyll-a  (produosd  by 
phytoplankton)  in  order  to  distinguish 
the  percentage  of  water  turbidity  caused 
by  phytoplankton  fiom  turbidity  caused 
by  inorganic  suspended  sediment. 
Application  Accepted  by  Commissioner 
of  Customs:  November  18, 1994. 
Pamela  Woods 

Acting  Director.  Statutory  Import  Programs 
Staff 

(PR  Doc.  94-30308  Filed  12-«-94;  8:45  am) 
BNJJNO  CODE  3S1IM>S-# 


COMMTTTEEPORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

EstablWimam  and  Adfustmmt  Of 
Import  UmitB  forCwtrin  Collon  and 
Wool  Textila  Products  Producad  or 
Manufacturad  in  Ootombia 

December  6, 1994. 
AGENCY:  Cc»nmittee  for  the 
Implementation  of  Textile  Aereements 
(OTA). 


ACTION:  luuing  a  dinctive  to  the 
Commiwrfmmr  of  QMtoma  atuKliching 
and  adjusting  limfts. 


ri3.1994. 
FOR  riMIIUI  MfCMMdMn  COMMCT: 
Naomi  FBaaaaan,  fat—- *fa-tl  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Dqwibiaant  of  Commeroe. 
(202)  482-4212.  For  infixmation  on  the 
quota  status  of  thase  limits,  lefar  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  FOr  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  MFOfOMTION: 

AialMilj.  Executive  Order  11651  of  March 
3, 1972,  as  amended;  sectiaD  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  18S4). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  November  16. 1994.  the 
Governments  of  ±e  lAiited  States  and 
Colombia  agreed  to  extend  and  amend 
their  bilateral  fi^  two  oonsecntive  one- 
year  periods,  beginmbg  aa  January  1, 
1994  and  extending  tlmnigh  December 
31, 1995. 

In  the  letter  publi^ed  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  establish  a 
limit  for  Cat^ory  315  and  to  amend  the 
current  limit  for  Category  443.  The 
limits  include  adjustmraits  for  swing, 
carryover,  special  carryover  and 
carryforward. 

A  description  of  the  tesctile  and 
apparel  catsgones^  terms  of  HTS 
numbers  is  availablaia  the 
CORRELATION:  Textile  and  Appairi 
Categnies  inUi  the  Humoniaed  Toiff 
Sdwdnle  of  ^  Ihiited  States  (see 
Federal  Register  notice  58  FR  62645, 
pubUshed  on  November  29. 1993).  Also 
see  58  FR  65579.  puUished  on 
December  15. 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  piomtant 
to  it  are  not  designed  to  implement  all 
.  of  the  provisions  of  the  Memorandum  of 
Understanding  dated  November  18, 
1994,  but  are  designed  to  assist  wily  in 
the  implementation  of  cratain  of  ita 
provisions. 
D.  Michael  Hntddnson, 
Acting  Chainnan.  Committee  fta-  the 
Implementatioa  afTextHeAg^eeeaents. 

CoouBiNBe  fer  the  faiiiliiMuilatluu  of  Textile 
AgreenMiitB 

Decembers.  1994. 
Commisaioner  of  Customs, 
Department  of  the  Teeamnv,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive   ' 
issued  to  you  on  December  9, 1993.  by  the 
Chainnan,  Committee  for  the  Implementation 


of  Textile  Agreements.  That  diMclI^^ 
concems  imports  of  wool  textile  nnidttcts, 
produced  «manu£Bcturad  fat  Cbtanhte  and 
exported  during  tfaa  tvrelve-maotb  pedod 
which  began  on  January  1. 1994  and  extends 
thiougb  December  31. 1994. 

Eroctive  on  December  13. 1994.  you  are 
directed  to  estaMish  and  adfust  the  Bmits  for 
the  following  categories,  as  provided  under 
the  temis  of  the  MenuHandum  of 
Understanding  dated  November  18. 1994 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Cbkmibie: 


Catsgoty 

TwetweHnonaHwrit* 

315  

18,298.638  squan  me- 

tsrs 
144.8B3  numbers. 

443  ...™....A. 

^The  imas  have  not  been 
coimt  for  any  imports  exported 
31, 1993. 

Imports  charged  to  the  category  limit  for 
Category  315  ior  the  period  JanuHy  1.  taa3 
through  December  31. 1993,  shall  be  charged 
against  that  level  of  lestraiiit  to  the  extsnt  of 
any  unfilled  balance.  In  the  swot  the  hniit 
established  for  that  period  has  been 
exhausted  by  pievknis  eabiea..aucb  goods 
shall  be  subject  to  the  level  set  forth  in  this 
directive. 

The  Committee  for  the  ImplementatioB  of 
Textile  Agreements  has  determined  that 
Aese  actions  fall  within  the  fore^  aflUn 
exception  to  the  rulemaking  pronsians  of  5 
U.S.C  553(aXl). 

Sincerely, 

D.  Michael  Hutchinson, 
Acting  Otakman,  Committee  for  6te 
Implementation  of  Textile  Ag^matentx. 
[FR  Doc  94-30390  Filed  12-8-94;  8:45  am) 


Eatabiiahnnam  and  AdMtnam  Of 
Import  Uniita»  Eliorinatfon  of  a  SubiiMtt 
and  Announcamant  of  niiiaaiHaad 
Accaaa  Lavala  for  Cartain  Wool  TaxtBa' 
Producta  ProAicad  or  Manufacturad  in 
the  Dominican  Rapu(}lic 

Dec«nber6,1994. 

AGENCY:  CcHnmittee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Conunissioner  of  Customs  establishing 
and  adjusting  limits,  eliminating  a 
sublimit  and  announcing  guaranteed 
access  levels. 


EFFECnvc  DATE:  December  13. 1994. 
FOR  FURTHER  MIFORIIATKM  CONTACT: 
Naomi  Fteeman.  Intemational  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  informatitm  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 


embargoes  and  quota  re-<»enin«.  caO 
(202) 482-3715. 


:  Bxaeutiie  GfederliaSl  of  Maeh 

3. 1^.  as—aded.  msOou  204  of  the 
A^ricnltoal  Act  of  1956^  aa  "iTnriad  (7 
use.  1854). 

In  a  Memorandum  of  Undetstandiii^ 
(hftXI)  dated  Novenaber  16. 1994.  the 
Goveminenta  of  the  Uiuted  States  and 
the  Dommican  RepoUic  agreed  to 
extend  their  bilataral  agreement  thrm^ 
December  31, 1995.  Also,  the  two 
govennnente  agreed  to  ^iminate  the 
current  sublevel  for  Cat^ories  347/348 
and  establish  limits  for  Cat^ories  442 
and  444  for  the  periods  December  1, 
1994  through  December  31, 1994  aid 
January  1. 1995  through  December  31, 
1995.  Guaranteed  access  levels  weie 
provided  for  Categories  442  and  444  for 
the  period  January  1, 1995  throu^ 
December  31, 1995. 

Beginning  on  December  13, 1994,  the 
U.S.  Cjistoms  will  start  signing  the  first 
section  of  the  form  ITA-370P  for 
shipments  of  U.S.  formed  and  cut  parts 
in  Categories  442  and  444  that  are 
destined  for  the  Dominican  Rqnublic 
and  subject  to  dw  GALs  estaUished  for 
Categories  442  and  444  for  the  period 
beginning  on  Janoary  1, 1995  and 
extending  through  December  31, 1995. 
These  producta  are  governed  by 
Harmonized  Tariff  item  number 
9802.00.8015  and  Chapter  61  Statistical 
Note  5  and  Chapter  62  Statistical  Note 
3  of  the  Hannooized  Tariff  Schedule. 
Interested  parties  should  be  aware  that 
shipments  of  cut  pwrts  in  Categories  442 
and  444  must  be  accompanied  by  a  fonn 
ITA-370P,  signed  by  a  U.S.  Customs 
ofBcer.  prior  to  export  from  the  United 
States  for  assembly  in  the  Domini  nm 
Republic  in  ordra-  to  qualify  for  entry 
under  the  ^)ecial  Access  Program, 
hi  the  letter  ptd>liriied  below,  the 
Chainnan  of  OTA  directa  the 
Commissioner  of  Customs  to  estabhsh 
limits  for  Categories  442  and  444  for  the 
period  b^inning  on  December  1. 1994 
and  extending  t£urou^  December  31, 
1994.  The  current  limit  for  Category  446 
is  being  ad  justed  for  carryforwmL 
special  carryforward  and  speda]  shift. 
TTie  limit  established  in  this  directive 
for  Category  442  has  been  reduced  to 
account  for  the  ^jecial  shift  apph'ed  to 
Category  448.  US.  Customs  is  being 
directed  to  begin  Mgning  the  first 
section  of  form  ITA-370P. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nombeis  is  available  in  the 
CORRELATKW:  Textile  and  Apparel 
Categories  with  the  Harmonized  Twiff 
Sdiedule  of  the  United  States  (see 
Federal  Registo-  notice  58  FR  62645, 


63784 
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publishsd  on  November  29. 1993).  Also 
see  58  FR  67397.  published  on 
Decemb«r  21. 1993. 

Requirements  for  participation  in  the 
Special  Access  Pro-am  are  available  in 
Federal  Register  notices  51  FR  21208. 
published  on  June  11, 1986;  52  FR  6594, 
published  on  March  4. 1987;  52  FR 
26057.  published  on  July  10. 1987;  and 
54  FR  50425,  published  on  December  6. 
1989. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Affeements. 

Committee  for  d|e  Implementation  of  Textile 


December  6, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  15. 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  ceitain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1994  and 
extends  through  December  31, 1994. 

Efiiective  on  December  13, 1994,  you  are 
directed,  pursuant  to  a  Memorandum  of 
Understanding  dated  November  16, 1994 
between  the  Governments  of  the  United 
States  and  the  Dominican  Republic,  to 
eliminate  the  current  sublevel  for  Categories 
347/348.  Also,  you  are  directed  to  increase 
the  current  limit  for  Category  448  to  44.715 
dozen  *.  Limits  shall  be  established  for 
Categories  442  and  444  for  the  period 
beginning  on  December  1, 1994  and 
extending  through  December  31, 1994,  as 
follows: 


Category 

New  limit 

442 

18.197  dozen 

444  „... 

15,000  numbers. 

Textile  products  in  Categories  442  and  444 
which  have  been  exported  to  the  United 
States  prior  to  December  1, 1994  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  442  and  444 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448(b)  or  1484(aKl) 
prior  to  the  effective  date  of  this  directive 
shall  not  be  denied  entry  under  this 
directive. 

Beginning  on  December  13, 1994,  the  U.S. 
Customs  Service  is  directed  to  start  signing 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1993. 


the  first  section  of  the  form  rrA-370P  for 
shipments  of  U.S.  brmed  and  cut  parts  in 
Categories  442  ant  444  that  are  destined  for 
the  Dominican  Re;  tublic  and  re-exported  to 
the  United  States  i  n  and  after  January  1, 
1995. 

The  Committee  or  the  Implementation  of 
Textile  AgreemenI  i  has  determined  that 
these  actions  fall  i  rithin  the  foreign  a^irs 
exception  to  the  n  lemaklng  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  HutchI  iison. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Affvements. 
(PR  Doc.  94-30391  Filed  12-8-94;  8:45  amj 
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COMMITTEE 
PEOPLE  WHO 
SEVERELY 


FCfi 


PURCHASE  FROM 
ARE  BUND  OR 


DIS  kBLED 


Procurement  U  it;  Additions 


AQBICY:  Commi  1 
People  Who  Are 
Disabled. 


ACTION:  Propose  i  Additions  to 
Procurement  Lit  t. 


SUMMARY:  The 
proposals  to  ad( 
a  commodity 
furnished  by 
employing  persons 
have  other 


anl 
noil 


tee  for  Purchase  From 
Blind  or  Severely 


Qommittee  has  received 
to  the  Procurement  List 
services  to  be 
profit  agencies 

who  are  blind  or 
disabilities. 


'  seyei  e 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  9, 1995. 
ADDRESSES:  Con  imittee  for  Purchase 
From  People  Wl  lo  Are  Blind  or  Severely 
Disabled,  Crysta  Square  3,  Suite  403, 
1735  Jefferson  EJavis  Highway, 
Arlington,  Virgitiia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkmab  (703)  603-7740. 
SUPPLEMENTARYjNFORMATION:  This 
notice  is  publis  led  pursuant  to  41 
U.S.C.  47(aJ  (2)  ind  41  CFR  51-2-3.  Its 
purpose  is  to  pr  >vide  interested  persons 
an  opportunity  o  submit  comments  on 
the  possible  im  act  of  the  proposed 
actions. 

If  the  Commit  ^ee  approves  the 
proposed  additipns,  all  entities  of  the 
Federal  Govemiient  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  Croin  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  sevefe  disabilities. 

I  certify  that  ^e  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  Will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliani  ;e  requirements  for  small 


entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Govemm'ent 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  fiimish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodity  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
Usted: 

Commodity 

Curtain,  Smoke,  Portable 

4210-01-306-7827 
NPA:  BOST  Human  Development  Services, 
Inc.,  Fort  Smith,  Arkansas 

Services 

Administrative  Services,  U.S.  Army  Engineer 
District,  Clock  Tower  Building,  Aimex 
and  Adjacent  Buildings,  Rock  Island, 
Illinois 

NPA:  Association  for  Retarded  Citizens  of 
Rock  Island  County,  Rock  Island,  Illinois 

Cenunissary  Shelf  Stocking  and  Custodial, 
Redstone  Arsenal,  Huntsville,  Alabama 

NPA:  Huntsville  Rehabilitation  Foundation, 
Huntsville,  Alabama 

Commissary  Shelf  Stocking  and  Custodial, 

Fort  Polk,  Louisiana 
NPA:  Vernon  Sheltered  Workshop.  Inc., 

Leesville,  Louisiana 

Janitorial/Custodial,  Naval  Postgraduate 
School,  Annex,  La  Mesa  Village,  Golf 
Course  Areas  and  Fort  Ord  Hospital, 
Monterey,  California 

NPA:  Hope  Rehabilitation  Services,  Sante 

Clara.  California 

Janitorial/Custodial,  U.S.  Army  Corps  of 
Engineers,  Walla  Walla  District, 
Headquarters  Building,  Walla  Walla, 
Washington 

NPA:  Lillie  Rice  Center,  Walla  Walla, 
Washington 

Switchboard  Operation,  Department  of 
Veterans  Affiairs  Medical  Center,  718 
Smyth  Road,  Manchester,  New 
Hampshire 

NPA:  Easter  Seal  Society  of  New  Hampshire, 
Manchester,  New  Hampshire 


FtJwri  RggMter  /  Vol.  59.  No.  236  /  Friday,  December  9.  1994  /  Notices 


fi37S5 


Bavflriy  1m  MilkiMBi^ 

Executive  Director. 

(FR  Doc.  94-30340  Filed  12-8-94;  8:45  am) 

BttJJNQ  CODE 


ProcureiAent  Ust;  AddMon 

AQBICV:  ComoiittaB  for  Purdiese  From 
Pe(^  Who  AieBliad  or  Sevoelv 
Disabled. 

ACTION:  Additint  to  &e  Procurement 
List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  January  9. 1995. 
ADDRESSES:  CiMiumttoe  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403. 
1735  Jeflersutt  Davis  Highway. 
Arlington,  Vii]gmia  22202-3461. 
FOR  FURTHER  MFORMATIOM  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
8UPPLEICNTARV  MFORMATIQN:  Ob  April 
22, 1994,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  puMiriied  notice  (59  FR  19164J 
of  proposed  addition  to  Ae  Procurement 
List. 

After  conndeFBtion  of  the  meterial 
presented  to  It  concerning  capability  of 

Sualified  nonprofit  agencies  to  provide 
le  commodity,  tua  maricet  price,  and 
impact  of  the  additioa  on  the  current  ot 
most  recent  contractors,  die  Committee 
has  determined  that  the  oHnnMxiity 
listed  briow  is  suitable  fior  procurement 
by  the  Federal  Govemment  under  41 
U.S.C  46-Uc  and  41  CTR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  snudl  entities. 
The  major  factors  considered  for  this 
certification  woe: 

1.  The  acticm  MriH  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requironents  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Covmnraent. 

2.  TTie  action  does  not  appear  to  have 
a  sevrae  economic  impact  on  currmt 
contractors  for  the  commodity. 

3.  The  action  will  resuh  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Goveimnent 


4.  There  are  no  known  ta^tikaXory 
ahematives  which  would  accomplish 
the  objectives  of  the  Javits- Wasner- 
O'Day  Act  (41  U.S.C.  46-48c]  in 
ccnmectios  with  the  cumuiudity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  foOewing 
commodity  is  hereby  added  to  the 
Procurement  List 

Insert,  Foam,  LaaiBBted 

8135-00-NSH-0e02 

(Requirements  of  the  U.S.  Mint.  Wartiinglnii. 

This  action  does  not  affect  conent 
contracts  awm-ded  prior  to  the  effective 
date  of  this  addition  or  optioiis 
exercised  under  those  contract*. 
**— — *T*  ffilNiM. 
Executive  Director. 

[FR  Doc.  94-30341  Filed  12-«-94;  «:4Sam| 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

(CPSC  Docket  Noi  95-COOOq 

BettWBy  Selee  Co,  Iwc, «  CoipcrMlon, 

Provtakmal  AeceplMioe  of  a 


AGENCY:  Constmier  Product  Safety 
Commission. 

ACTION:  Provisional  Acceptance  of  a 
Settlement  Agreement  under  the 
Consumer  Product  Safety  Act. 


SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20Ce}-(h). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreem«at  with 
Bethany  Sales  Compuiy,  lac,  a 
corporation. 

DATES:  Any  interested  persrai  may  ok 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filii»g  a  written  request  with 
the  Office  of  the  Secretary  by  December 
27, 1994. 

ADDRESSES:  Persons  wishii^  to 
comment  on  this  SettfaoMBt  AgreeoMnt 
should  send  writteo  caraaients  lo  the 
Comment  95-CD004.  OEBce  oSthit 


Secretary.  ConsunMr  Product  Safety 
Commission,  Wellington,  DC  20207 

FOR  FURTHER  INFORMATION  CONUCT: 
Dennis  C  Kacoyanis,  Trial  Attorney, 
Office  of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Caam^tnsat, 
Washington.  DC  20207;  t^enkene  (301) 
504-0626. 

SUWtBI«tTARV  IMronmiMi.  The  text  of 
the  A^eeraoit  and  Order  appears 
below. 

Dated:  December  5. 1994. 
Sadye  £.01011.. 

Secretary. 

Settlement  Agreement  and  Order 

1.  Bethany  Sales  Company,  hic. 
(hereinafter,  "Bethany"),  a  corporation, 
enters  into  this  Settlement  Agreement 
and  Order  (hereinafter,  "Settlement 
Agreement")  with  the  staff  of  the 
Consumer  Product  Safety  Commission, 
and  agrees  to  the  entry  of  the  Order 
attached.  The  purpose  of  the  Settlemem 
Agreement  is  to  settle  the  staff's 
allegations  that  Bethany  knowingly 
violated  sections  4  (a)  and  (c)  of  (he 
Federal  Hazardous  Substances  Act 
(FHSA),  15  U.S.C.  1263  (a)  and  (c). 

/.  The  Parties 

2.  The  "stafT' is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  Commis^on 
of  the  United  States  established 
pursuant  to  section  4  of  the  Consumer 
Product  Safety  Act  CCPSA).  15  U.S.C 
2053. 

3.  Bethany  is  a  corporation  organised 
and  existing  tmtkr  the  laws  of  the  Slate 
of  Illinois,  since  1956.  The  firm's 
principal  place  of  business  is  located  at 
131  West  Main  Street.  Bethany,  IL 
61914. 

n.  Allegations  of  the  Staff 

4.  On  seven  occasions  between  May  8. 
1991,  and  April  1.  1994.  Bethany 
introduced  <»  caused  the  introdnction 
into  interstate  commerce;  or  received  in 
interstate  commerce  and  delivered  or 
proffered  delivery  thereof  for  pay  or 
otherwise  ei^t  different  kinds  of  non- 
complying  fireworks  (5.833,574  retail 
units)  which  are  identified  and 
described  below: 


Sample  Na 


M-830-0434 
P-830-5087. 
R-830^»091  . 
S-83<M123. 
S-830^131  . 
S-830-4143. 


Product 


Dragon  Trill  37  Stwts 

Jumping  Jacks  

General  Custer's  Last  Stand  _.. 

Vteftiead  Launcher 

Small  Festival  Balls  .._ 

Warhead  Launcher „ 


Enfeydate, 


a5«8/91 
03/13/92 
05A7/93 
12/10/93 
•01/13/94 
.03A)1/94 


ExplAlfg 


Kwongyuen  Hangkee  Ca 
United  Fireworks. 
Kwongyuen  Har)gkee  Co. 
Panda  Fireworks. 
Panda  Ficewoiks. 
Panda  Rreworks. 


UMI 
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SwnptoNo. 


S-830-4144  ..., 
S-63(M152 .... 


Product 


News  Transmitter 
Kaleidoscope 


5.  The  firework  device  identified  as 
Dragon  Trill  37  Shots,  No.  Y03-021, 
Sample  No.  M-«30-0434  in  paragraph  4 
above  is  subject  to,  but  failed  to  comply 
with,  the  Commission's  Fireworks 
Regulations,  16  CFR  part  1507.  in  that 
when  tested,  it  failed  to  comply  with  the 
fuse  bum  time  and  fuse  attachment 
requirements  in  16  CFR  1507.3(a)(2]  and 
1507.3(b). 

6.  The  fireworic  device  identified  as 
Jumping  Jack  Fireworks,  No.  T3500, 
Sample  No.  P-630-5087  in  paragraph  4 
above  is  subject  to,  but  failed  to  comply 
with,  the  Commission's  Fireworks 
Regulations,  16  CFR  part  1507,  in  that 
when  tested,  it  Mled  to  comply  with  the 
fuse  bum  time  requirement  in  16  CFR 
1507.3(a)(2). 

7.  The  firework  device  identified  as 
General  Custer's  Last  Stand,  No. 
K7783E,  Sample  No.  R-830-40gi  in 
paragraph  4  above  is  subject  to,  but 
failed  to  comply  with,  the  Commission's 
Fireworks  Regulations.  16  CFR  part 
1507  and  16  CFR  1500.17(a)(3),  in  that 
when  tested,  it  failed  to  comply  with  the 
fu£d  attachment  and  excessive 
pyrotechnic  composition  requirements 
in  16  CFR  1507.3(b)  and  16  CFR 
1500.17(a)(3). 

8.  The  firework  device  identified  as 
Warhead  Launcher,  No.  K4426.  Sample 
No.  S-830-4123  in  paragraph  4  above  is 
subject  to,  but  failed  to  comply  with,  the 
Commission's  Fireworks  Regulations,  16 
CFR  part  1507,  in  that  when  tested,  it 
failed  to  comply  with  the  base  to  height 
ratio  and  pyrotechnic  leakage 
requirements  contained  in  16  CFR 
1507.4  and  1507.5. 

9.  The  firework  device  identified  as 
Small  Festival  Balls,  No.  0008.  Sample 
No.  S-830-4131  in  paragraph  4  above  is 
subject  to,  but  failed  to  comply  with,  the 
Commission's  Fireworks  Regulations,  16 
CFR  part  1507,  m  that  when  tested,  it 
failed  to  comply  with  the  fiise  bum  time 
and  fuse  attachment  requirements 
contained  in  16  CFR  1507.3(a)(2)  and 
1507.3(b). 

10.  The  firework  device  identified  as 
Warhead  Launcher,  No.  K4426,  Sample 
No.  S-830-4143  in  paragraph  4  above  is 
subject  to,  but  failed  to  comply  with,  the 
Commission's  Fireworks  Regulations,  16 
CFR  part  1507,  in  that  when  tested,  it 
failed  to  comply  with  the  base  to  height 
ratio  requirement  contained  in  16  CFR 
1507.4. 

11.  The  firework  device  ide^tified  as 
News  Transmitter,  No.  T2508,  Sample 


Entry  date. 
coOecdate* 


03/01/94 
04/01/94 


Expt/Mfg 


Parvja  Fireworte. 
Parida  Rreworks. 


No.  S-830-414^  in  paragraph  4  above  is 
subject  to.  but  fi  iled  to  comply  with,  the 
Commission's  F  reworks  Regulations,  16 
CFR  part  1507,  i  that  when  tested,  it 
failed  to  complj  with  the  pyrotechnic  • 
leakage  requirei  lent  contained  in  16 
CFR  1507.5. 

12.  The  firewi  rk  device  identified  as 
Kaleidoscope,  h  o.  T2512,  Sample  No. 
S-830-4152  in  ]  laragraph  4  above  is 
subject  to,  but  ^iled  to  comply  with,  the 
Commission's  Hreworks  Regulations,  16 
CFR  part  1507.  i>i  that  when  tested,  it 
failed  to  comply  with  the  pyrotechnic 
leakage  requirement  contained  in  16 
CFR  1507.5. 

13.  Each  of  th»  fireworks  identified  in 
|)aragraph  4  abojre  are  "banned 
hazardous  subsnnces"  pursuant  to 
section  2(q)(l)(E )  of  the  FHSA.  15  U.S.C. 
1261(q)(l)(B),  1(  CFR  part  1507  and  16 
CFR  1500.17(a)(  I). 

14.  Bethany  fc  lowingly  introduced  or 
caused  the  intro  luction  into  interstate 
commerce;  or  m  »ived  in  interstate 
commerce  and  (delivered  or  proffered 
delivery  thereof  for  pay  or  otherwise, 
the  banned  hazardous  fireworks 
identified  in  paragraph  4  above,  in 
violation  of  sections  4  (a)  and  (c)  of  the 
FHSA.  15  U.S.cJl263  (a)  and  (c). 

ni.  Response  of  Bethany 

15.  Bethany  denies  the  allegations  of 
the  staff  set  fortl^  in  paragraphs  4 
through  14  abov*  that  it  knowingly 
introduced  or  ca  ised  the  introduction 
into  interstate  cc  aunerce;  or  received  in 
interstate  comm(  rce  and  delivered  or 
proffered  delivei  y  thereof  for  pay  or 
otherwise  the  ba  med  hazardous 
fireworks  identiied  in  paragraph  4 
above,  in  violation  of  sections  4  (a)  and 
(c)  of  the  FHSA,  ks  U.S.C.  1263  (a)  and 
(c).  I 

IV.  Agreement  ojtthe  Parties 

16.  The  Consumer  Product  Safety 
Commission  has  iurisdiction  over 
Bethany  and  the  subject  matter  of  this 
Settlement  Agre<  ment  under  the 
following  acts:  O  insumer  Product  Safety 
Act,  15  U.S.C.  2051  et  seq.,  and  the 
Federal  Hazardoi  is  Substances  Act.  15 
U.S.C.  1261  efse  J. 

17.  The  Comm  ssion  and  Bethany 
agree  that  this  Aj  reement  is  entered  into 
for  the  purposes  >f  settlement  only  and 
does  not  constitu  te  an  admission  that 
Bethany  knowinj  ly  violated  the  FHSA. 

18.  Upon  final  icceptance  of  this 
Settlement  Agree  ment  by  the 


Commission  and  issuance  of  the  Final 
Order,  Bethany  knowingly,  voluntarily, 
and  completely  waives  any  rights  it  may 
have  in  this  matter  (1)  to  an 
administrative  or  judicial  hearing,  (2)  to 
judicial  review  or  other  challenge  Or 
contest  of  the  vaUdity  of  the 
Commission's  actions,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Bethany  failed  to  comply  with 
the  FHSA  as  aforesaid,  (4)  to  a  statement 
of  findings  of  fact  and  conclusions  of 
law.  and  (5)  to  any  claims  imder  the 
Equal  Access  to  Justice  Act,  5  U.S.C. 
504. 

19.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C.  2055(b),  this  matter 
shall  be  treated  as  if  a  complaint  had 

■  issued,  and  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

20.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  by  the 
Commission,  the  Commission  will  place 
the  Settlement  Agreement  and  the 
Provisional  Order  on  the  public  record, 
and  publish  it  in  the  Federal  Register  in 
accordance  with  the  procedures  set 
forth  in  16  CFR  1118.20  (e)-{h).  If  the 
Conmiission  does  not  receive  any 
written  requests  not  to  accept  the 
Settlement  Agreement  within  15  days, 
the  Settlement  Agreement  shall  be 
deemed  finally  accepted  and  the  Final 
Order  shall  be  deemed  issued  on  the 
16th  day. 

21.  This  Settlement  Agreement  may 
be  used  in  interpreting  the  Provisional 
and  Final  Orders.  Agreements, 
understandings,  representations,  or 
interpretations  apart  from  those 
contained  in  this  Settlement  Agreement 
may  not  be  used  to  vary  or  to  contradict 
its  terms. 

22.  The  provisions  of  the  Settlement 
Agreement  and  Final  Order  shall  apply 
to  Bethany  and  each  of  its  successors 
and  assigns. 

23.  Upon  final  acceptance  of  this 
Agreement,  the  Commission  shall  issue 
the  attached  Order. 

Dated:  October  28. 1994. 
Respondent  Bethany  Sales  Company,  Jnc. 
By: 
Jack  Scott.  Sr., 

Chairman  and  Chief  Executive  Officer, 
Bethany  Sales  Company,  Inc.,  Box  248, 131 
West  Main  Street.  Bethany.  IL  61914. 

Dated:  October  28, 1994. 


J 


By: 
Jack  Scott,  Jr., 

President.  Bethany  Sales  Company,  Inc..  Box 
248, 131  West  Main  Street,  Bethany.  IL  61914. 

Commission  Staff.  • 
David  Scluneltzer, 

Assistant  Executive  Director,  Office  of 
Compliance  and  Enforcement. 
Eric  L  Stone, 

Acting  Director.  Division  of  Administrative 
Litigation.  Office  of  Compliance  and 
Enforcement 

Dated:  October  31, 1994. 

By: 
Dennis  C.  Kacoyanis, 
Trial  Attorney.  Division  of  Administrative 
Litigation.  Office  of  Compliance  and 
Enforcement. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
respondent  Bethany  Sales  Company, 
Inc.  a  corporation,  and  the  staff  of  the 
Consumer  Product  Safety  Commission; 
and  the  Commission  having  jurisdiction 
over  the  subject  matter  and  Bethany 
Sales  Company,  Inc.;  and  it  appearing 
that  the  Settlement  Agreement  and 
Order  is  in  the  public  interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be  and  hereby  is  accepted; 
.  and  it  is 

Further  Ordered,  that  upon  final 
acceptance  of  the  Settlement  Agreement 
and  Order,  Bethany  Sales  Company,  Inc. 
shall  pay  to  the  Commission  a  civil 
penalty  in  the  amount  often  thousand 
and  00/100  doDare  ($10,000)  in  three  (3) 
payments  consisting  of  two  payments  of 
two  thousand  five  hundred  dollars  and 
00/100  (2,500.00)  and  one  (1)  payment 
of  five  thousand  and  00/100  dollars 
($5,000.00)  each.  The  first  payment  of 
two  thousand  five  hundred  and  00/100 
dollars  ($2,500.00)  shall  be  due  within 
twenty  (20)  days  after  service  of  the 
Final  Order  of  the  Commission 
accepting  the  Settlement  Agreement, 
hereinafter,  the  "anniversary  date."  The 
second  payment  of  two  thousand  five 
hundred  and  00/100  dollara  ($2,500.00) 
•  shall  be  made  vdthin  180  days  of  the 
anniversary  date.  The  third  payment  of 
five  thousand  and  00/100  dollars 
($5,000.00)  shall  be  made  within  365 
days  of  the  anniversary  date.  Upon  the 
failure  by  Bethany  Sales  Company,  toe. 
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to  make  a  pa3mient  or  upon  the  making 
of  a  late  payment  by  Bethany  Sales 
Company,  fac.  (a)  the  entire  amount  of 
the  civil  penalty  shall  be  due  and 
payable,  and  (b)  interest  on  the 
outstanding  balance  shall  accme  and  be 
paid  at  the  federal  legal  rate  of  interest 
under  the  provisions  of  28  U.S.C.  1961 
(a)  and  (b). 

Provisionally  accepted  and 
Provisional  Order  issued  on  the  5th  day 
of  December  1994. 

By  Order  of  the  Conunission. 
Sadye  E.  Dunn,* 

Secretary,  Consumer  Product  Safety 
Commission. 

IFR  Doc.  94-30248  Filed  12-8-94;  8:45  am] 
BMJJNQ  CODE  eiSS-«1-M 


[CPSC  Docket  No.  95-C0005] 

Qolden  Gate  Fireworks,  Inc.,  a 
Corporation;  Provisional  Acceptance 
of  a  Settlement  Agreement  and  Order 

agency:  Consimier  Product  Safety 
Commission. 

ACTION:  Provisional  Acceptance  of  a 
Settlement  Agreement  Under  the 
Consumer  Product  Safety  Act. 


summary:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20(e)-(h). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Golden  Gate  Fireworks,  Inc..  a 
corporation. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  December 
27, 1994. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  95-C0005.  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Kacoyanis,  Trial  Attorney, 
Office  of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 


Sample  No. 


P-663-7080 
R-863-7038 
R-«6»-7295 


Product 


SmaN  Festivai  Balls 

Artillery  Shel  

Twitter  Glitter 


Entry  date 


04/23/92 
03/23«3 

04/21/93 


Washington.  DC  20207;  telephone  (301) 
504-0626. 

SUPPt-aiENTARY  INFORMATION:  The  text  of 

the  Agreement  and  Order  appears 
below. 

Dated:  December  5, 1994. 
Sadye  E.  Dunn, 
Secretary. 

Settlement  Agreement  and  Order 

1.  Golden  Gate  Fireworks,  Inc. 
(hereinafter,  "Golden  Gate"),  a 
corporation,  enters  into  this  settlement 
Agreement  and  Order  (hereinafter, 
"Settlement  Agreement")  with  the  staff 
of  the  Consiuner  Product  Safety 
Commission,  and  agrees  to  the  entry  of 
the  Order  described  herein.  The  purpose 
of  the  Settlement  Agreement  is  to  settle 
the  stafTs  allegations  that  Golden  Gate 
knowingly  violated  sections  4(a)  and  (c) 
of  the  Federal  Hazardous  Substances 
Act  (FHSA),  15  U.S.C.  1263(a)  and  (c). 

/.  The  Parties 

2.  The  "stafT' is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  Commission 
of  the  United  States  established 
pursuant  to  section  4  of  the  Consumer 
Product  Safety  Act  (CPSA).  15  U.S.C. 
2053. 

3.  Golden  Gate  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  California,  since  1989.  The 
firm's  principal  place  of  business  is 
located  at  1355  Market  Street,  San 
Francisco.  CA  94103.  From  1989 
through  approximately  January,  1994. 
Golden  gate  was  an  importer  and 
distributor  of  fireworks.  Since 
approximately  January.  1994.  Golden 
gate  has  been  a  marketing  representative 
for  Shiu  Fung  Fireworks  Co.,  Ltd..  a 
Hong  Kong  distributor  of  Black  Cat 
brand  fireworks. 

II.  Allegations  of  the  Staff 

4.  On  three  occasions  between  April 
23. 1992.  and  April  21. 1993.  Golden 
Gate  introduced  or  caused  the 
introduction  into  interstate  commerce; 
or  received  in  interstate  commerce  and 
delivered  or  proffered  delivery  thereof 
for  pay  or  otherwise  three  different 
kinds  of  non-complying  fireworks 
(15.750  retail  units)  which  are  identified 
and  described  below: 


Expt/Mfg 


Shiu  Fung. 
Shiu  Fung, 
Shiu  Fung. 


5.  The  firework  device  identified  as 
Small  Festival  Balls,  No.  0008.  Sample 


No.  P-«63-7080  in  paragraph  4  above  is 
subject  to,  but  failed  to  comply  with,  the 


Commission's  Fireworks  Regulations,  16 
CFR  part  1507.  in  that  when  tested,  it 


UMI 


faikd  to  comply  with  the  fuse  Imm  time 
raquiremant  in  16  CFR  1507.3(aH2). 

6.  The  firaworic  device  identified  as 
Artillefy  Shril.  No.  BC-002,  Sample  No. 
R-863-7038  in  paragraph  4  above  is 
subject  to,  but  faiiad  to  comply  writh.  die 
Commission's  FirewiHics  Regulations.  16 
CFR  part  1507.  in  that  when  tested,  it 
hiled  to  comply  writh  the  fuse  bum  time 
and  pyrotechnic  leakage  requirements 
in  16  CFR  l507.3(aM2)  and  1S07.5. 

7.  The  firewtnk  device  identified  as 
TVrittar  Glitter.  No.  0530  B.  Sample  No. 
R-863-729S  in  paragi^h  4  above  is 
subject  to.  but  biled  to  comply  with,  the 
Commissiop's  Fireworks  Regulations,  16 
CFR  pert  1507.  in  that  vrfien  tested,  it 
fuled  to  comply  with  the  fuse  bum  time 
and  bumput/blowoat  requiranents  in 
16  CFR  1507.3(aM2)  and  1507.6.'^ 

8w  Each  of  the  fireworks  identified  in 
pangraidi  4  above  is  a  "banned 
hazardous  substance"  pursuant  to 
section  2(q)(l)(B)  of  the  FHSA.  15  U.S.C. 
1261(q)(l)^):  and  16  CFR  part  1507. 

9.  Golden  Gate  knowingly  introduced 
or  caused  the  introduction  into 
interstate  commerce;  or  received  in 
interstate  commerce  and  delivned  or 
profifiared  delivery  thereof  for  pay  (x- 
otherwise,  the  banned  hazardous 
fireworks  identified  in  paragraph  4 
above,  in  violation  of  sections  4(a)  and 
(c)  of  Uie  FHSA,  15  U.S.C.  1263(a)  and 
(c). 

ni.  Response  of  Golden  GtOe 

10.  Golden  Gate  denies  the  allegations 
of  the  staff  set  forth  in  paragraphs  4 
through  9  above.  Golden  Gate  denies  it 
knowingly,  or  otherwise,  introduced  or 
caused  the  introduction  into  interstate 
commwce;  or  received  in  interstate 
commerce  and  delivered  or  proffered 
delivery  thereof  for  pay  or  otherwise  the 
banned  hazardous  fireworks  identified 
in  paragraph  4  above,  in  violation  of 
sections  4(a)  and  (c)  of  the  FHSA.  15 
U.S.C.  1263(a)  and  (c)  and/or  16  CFR 
part  1507  etseq. 

TV.  Agreement  of  the  Parties 

11.  The  Consumer  Product  Safiety 
Commission  has  jurisdiction  over 
Golden  Gate  and  the  subject  matter  of 
this  Settlement  Agreemmt  under  the 
following  acts:  Consiunw  Product  Safety 
Act,  15  U.S.C.  2051  et  seq.,  and  the 
Federal  Hazardous  Substances  Act,  15 
U.S.C.  1261  et  seq. 

12.  The  Commission  and  Golden  Gate 
agree  that  this  Agreement  is  entered  into 
for  the  purposes  of  settlement  only  and 
does  not  constitute  a  determination  by 
the  Commission  or  an  admission  by 
Golden  Gate  that  Goldnt  Gate  violated 
the  FHSA  and/or  the  Commission's 
regulations. 


13.  Upon  final  t  cceptanoe  of  this 
Settlement  Agteei  lent  by  the 
Commission  and  i  ssuance  of  the  Final 
Order,  Golden  Gai  a  knowingly, 
vduntarily.  and  c  ux^iletely  waives  any 
rights  it  may  have  in  this  matter  (1)  to 
an  administrative  or  judicial  hearing.  (2) 
to  judicial  review  pr  other  challenge  or 
contest  of  the  vaUAity  of  the 
Commissirai's  actons,  (3)  to  a 
determination  by  (he  CcHnmission  as  to 
whether  Golden  Oate  failed  to  comply 
with  the  FHSA  as  aforesaid.  (4)  to  a 
stat«nent  of  findii  igs  of  fact  and 
conclusions  of  lav ',  and  (5)  to  any 
claims  under  the  Equal  Access  to  Justice 
Act,  5  U.S.C  504. 

14.  For  purpose  i  of  section  6(b}  of  the 
CPSA,  15  U.S.C.  2  355(b).  tiiis  matter 
shall  be  treated  as  if  a  complaint  had 
issued,  and  the  Cc  mmission  may 
publicize  the  tern  s  of  the  Settlement 
Agreemmt  and  Oi  der. 

15.  Upon  provis  ional  acceptance  of 
this  Settlement  A(  reement  by  the 
Commission,  the  ( kimimission  Will  place 
the  Settiement  Ag  cement  and  the 
Provisional  Order  on  the  public  record, 
and  publish  it  in  t  le  Fedml  Regieler  in 
accordance  with  i  le  procedures  set 
fortii  in  16  CFR  1118.20(e)-(h).  If  the 
Commission  does  not  receive  any 
written  requests  n  )t  to  accept  the 
Settlement  Agreeo  lent  within  15  days. 
the  Settl«nent  Ag  eement  shall  be 
deemed  finally  ao  spted  and  the  Final 
Order  shall  be  dee  med  issued  on  the 
16tii day. 

16.  This  Settiement  Agreement  may 
be  used  in  interpreting  the  Provisional 
and  Final  Orders.  Agreements, 
understandings,  representations,  or 
interpretations  api  irt  from  those 
contained  in  this  i  ettiement  Agreement 
may  not  be  used  U  i  vary  or  to  ccmtradict 
its  terms. 


17.  The 
Agreement  and 
to  Golden  Gate 
successors  and 


provisi(iis  of  the  Settlement 
Fii  lal  Order  shall  apply 
anil  each  of  its 


asjigns. 


18.  Upon  final 
Agreement,  the 
the  Final  Order. 

Dated:  October  20, 
Respondent  Goldek 


a  xeptance  of  this 
Co  mmission  shall  issue 


1994. 
Gate  Fireworks,  Inc. 


By: 

Ralph ).  Apel, 

President.  Goidm  Gate  Fireworks.  Xnc  1355 
h4arket  Street,  Suite  405,  San  Francisco,  CA 
94103.  ♦ 

Commission  staff. 
David  Schmeltzer, 

Assistant  Executive  Director,  Office  of 
Compliance  and  Enforcement 
Eric  L  Stone. 

Acting  Director,  Division  ofAdministmtive 
Litigation,  Office  of  Compliance  and 
Enforcement. 

Dated:  October  24, 1994. 

By: 
Dennis  C.  Kacoyanis. 
Trial  Attorney,  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement. 

Order 

Upon  consideration  of  the  Settiement 
Agreement  entered  into  between 
resp<»dent  Golden  Gate  Pfrewoiks,  Inc., 
a  corporation,  and  the  staff  of  the 
Consmner  Product  Safety  Commissitm; 
and  the  Commission  having  jiuisdiction 
over  the  subject  matter  and  Golden  Gate 
Firewoiics.  Inc;  and  it  appearing  that  the 
Settiement  Agreement  and  Order  is  in 
the  public  interest,  it  is 

Ordered,  that  the  Settiement 
Agreement  be  and  hereby  is  accepted; 
and  it  is 

Purser  Ordered,  that  upon  fiinal 
acceptance  of  the  Settlement  Agreement 
and  Order,  Golden  Gate  Fireworks,  Inc. 
shall  pay  to  the  Commission  a  civil 
penalty  in  the  amount  of  ten  thousand 
and  00/100  dtrflan  ($10,000.00)  in  two 
(2)  payments  consistii^  of  one  (1) 
payment  of  two  thousand  five  hundred 
dollars  and  00/100  ($2,500.00)  and  one 
(1)  payment  of  seven  thousand  five 
hundred  and  00/100  dollan  ($7300.00) 
each.  The  first  payment  of  two  thousand 
five  himdred  and  00/100  dollan 
($2,500.00)  shall  be  due  within  twenty 
(20)  days  aifter  service  of  the  Final  Order 
of  the  Commission  accepting  the 
Settlement  Agreement,  hereinafter,  the 
"anniversary  date."  The  second 
payment  of  seven  thousand  five 
hundred  and  00/100  dollan  ($7,500.00) 
shall  be  made  within  365  days  of  the 
anniversary  date.  Upon  the  bilure  by 
Golden  Gate  Fireworks,  Inc.  (a)  the 
entire  amount  of  the  civil  penalty  shall 
be  due  and  payable,  and  (b)  interest  on 
the  outstanding  balance  shall  accrae 
and  be  paid  at  the  federal  legal  rate  of 
interest  under  provisions  of  28  U.S.C 
1961  (a)  and  (b). 

Provisionally  accepted  and 
Provisional  Order  issued  on  the  5th  day 
of  December,  1994. 


By  Order  of  the  Commission. 

Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

IFR  Doc.  94-30248  Filed  12-«-94;  8:45  amj 
BN.UNG  COOC  63SS-01-«I 
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DEPARTMENT  OF  DEFENSE 

Department  of  tfie  Army 

Record  of  Decision  (ROD)  for  the  Final 
Environmental  Impact  Statement 
(FEIS)  for  Continued  Military  Training 
Use  of  National  Forest  Lands  at  Camp 
Shelby,  MS 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  availability. 


SUMMARY:  It  was  determined  that  the 
FEIS  adequately  addressed  the 
biological,  physical,  socioeconomic  and 
cultural  impact  of  the  Army's  proposal 
to  continue  the  use,  for  military  training 
purposes,  of  the  National  Forest  Lands 
at  Camp  Shelby  under  a  Special  Use 
Permit  from  the  Forest  Service. 

As  a  result  of  the  Record  of  Decision, 
the  Army  will:  seek  a  Special  Use 
Permit  fi-om  the  Forest  Service  for 
continued  military  training,  operation 
and  maintenance  activities  on  the 
National  Forest  Lands  at  Camp  Shelby; 
reconfigure  tracked  vehicle  maneuver 
areas  to  avoid  use  of  the  Leaf  River 
Wildlife  Management  Area  and  to 
maximize  available  tracked  vehicle 
training  areas  evaluated  in  the  FEIS;  and 
design,  construct,  operate  and  maintain 
certain  facilities  described  and 
evaluated  in  the  FEIS. 

In  making  the  decision,  consideration 
was  given  to  the  impacts  addressed  in 
the  FEIS.  scoping  meeting  transcripts, 
public  hearings,  all  oral  and  written 
comments  received  during  the  public 
comment  period  associated  with  the 
preparation  of  the  FEIS;  constraints  of 
the  framework  of  the  Forest  Service 
Record  of  Decision;  and  the  mandate  for 
the  National  Guard  and  Reserve 
Components  to  shoulder  more  of  the 
Defense  burden  and  to  achieve  levels  of 
mobilization  readiness  unprecedented 
in  the  history  of  this  country. 

The  decision  described  in  the  ROD  is 
a  combination  of  designated  training 
areas  and  projects  evaluated  in  the  FEIS. 
This  decision  best  meets  the  training 
needs  of  the  Army,  while  allowing  for 
good  stewardship  and  management  of 
the  land.  The  Army  will  take  measures 
to  ensure  that  the  construction  and 
training  activities  associated  with  the 
military  use  of  Forest  Service  lands  at 
Camp  Shelby  are  consistent  with 


Federal,  State  and  local  environmental 
laws  and  regulations. 

Copies  of  the  Army's  ROD  have  been 
mailed  to  individuals  who  participated 
in  the  public  comment  process,  or  who 
requested  a  copy  of  the  FEIS  or 
Summary  of  the  FEIS.  Copies  have  also 
been  sent  to  city,  coimty,  state,  and 
federal  ofSdals,  and  civil  oi^ganizations. 
In  addition,  the  ROD  has  been  mailed  to 
numerous  Mississippi  public  libraries, 
including  those  in  Jackson,  Hattiesburg, 
Pascagoula,  Gulfport,  Biloxi,  Bay  St. 
Louis,  Wiggins,  Beaumont,  McLain, 
New  Augusta,  and  Laurel,  as  well  as  to 
several  college  libraries  including 
Univereity  of  Southern  Mississippi. 
Mississippi  State  University,  and 
University  of  Mississippi. 

ADDRESSES:  For  more  information  on  the 
ROD,  contact  Colonel  Woodrow  G. 
Lyon,  Training  Site  Commander,  Camp 
Shelby  Training  Site.  Camp  Shelby, 
Mississippi  39407-5500,  commercial 
telephone  (601)  584-2764. 

Dated:  December  5. 1994. 
Le%iris  0.  Walker, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health)  OASA(IL&-E). 

[PR  Doc.  94-30333  Filed  12-*-94;  8:45  am) 
MLLMO  COOE  3710-OS-M 


Office  of  the  Secretary 

Defense  Partnership  Council  Meeting 

agency:  Office  of  tiie  Secretary, 
Department  of  Defense. 

ACTION:  Change  in  meeting  room. 


summary:  On  November  28. 1994,  the 
Department  of  Defense  published  a 
notice  to  announce  a  meeting  of  the 
Defense  Partnership  Council  (59  FR 
60784).  This  notice  is  to  annoimce  that 
the  meeting  has  been  changed  to  room 
1E801,  Room  4  the  Pentagon.  All  otiier 
information  remains  the  same. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  Oprisko,  Chief.  Labor 
Relations  Branch,  Field  Advisory 
Services  Division,  Defense  Qvilian 
Personnel  Management  Service,  2661 
Eisenhower  Ave.,  Hoffinan  Building  #1. 
Suite  152,  Alexandria,  VA  22331-0900, 
(703)  325-1380. 

Dated:  November  5. 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  94-30265  Filed  12-8-94;  8:45  am) 
BtLUNO  CODE  5000-04-4i 


Department  Of  Defense  Selection 
Criteria  for  aosing  and  Realigning 
Military  Installations  Inside  the  United 
States 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  of  Final  Selection 
Criteria. 


SUMMARY:  This  notice  publishes  the 
final  selection  criteria  that  will  be  used 
by  the  Department  of  Defense  to  make 
recommendations  that  will  be  reviewed 
by  tiie  1995  Defense  Base  Closure  and 
Realignment  Commission.  The  selection 
criteria  remain  imchanged  from  the 
1991  and  1993  base  closure  and 
realignment  rounds  that  were  pubUshed 
in  the  Federal  Register  on  February  15 

1991,  (56  FR  6374)  and  December  15, 

1992,  (FR  59334).  respectively. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Paul  Solomon,  OASD(ES)BCU,  (703) 
614-5356. 

SUPPLEMENTARY  INFORMATION: 

A.  Final  Selection  Criteria 

The  Secretary  of  Defense,  in 
accordance  with  the  Defense  Base 
Closiue  and  Realignment  Act  of  1990, 
Section  2903(b).  Pub.  L.  101-510,  as 
amended,  pubUshed  in  the  February  15, 
1991,  (56  FR  6374)  Federal  Register  tiie 
Final  Selection  Criteria  to  be  used  in 
making  recommendations  for  the 
closure  and  reahgnment  of  military 
installations  inside  the  United  States. 
These  final  criteria  became  effective  on 
February  15, 1991.  The  final  criteria 
pubUshed  at  that  time  will  be  used 
again,  unchanged,  by  the  Department  of 
Defense  to  maJce  recommendations  that 
will  be  reviewed  by  the  1995  Defense 
Base  Closure  and  Realigrmient 
Commission.  The  final  selection  criteria 
are  as  follows: 

In  selecting  miUtary  installations  for 
closure  or  realignment,  the  Department 
of  Defense,  giving  priority  consideration 
to  military  value  (tiie  first  four  criteria 
below),  vvill  consider: . 

Military  Value 

1.  The  current  and  future  mission, 
requirements  and  the  impact  on 
operational  readiness  of  the  Department 
of  Defense's  total  force. 

2.  The  availability  and  condition  of 
land,  faciUties  and  associated  airspace 
at  both  the  existing  and  potential 
receiving  locations. 

3.The  ability  to  accommodate 
contingency,  mobilization,  and  future 
total  force  requirements  at  both  the 
existing  and  potential  receiving 
locations. 

4.  The  cOst  and  manpower 
impUcations. 
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Return  on  Investment 

5.  The  extent  and  tuning  of  potential 
coats  and  savings,  incfaiding  the  number 
of  years,  beginning  with  the  date  of 
completion  of  the  closure  or 
raelignment,  for  the  savings  to  exceed 
the  costs. 

Impacts 

6.  The  economic  impact  on 
commimities. 

7.  The  ability  of  both  the  existing  and 
potential  receiving  communities' 
inCrastructuie  to  supp<»t  forces, 
missions  and  personnel. 

8.  The  environmental  impact 

B.  Backgrouad  Information 

The  February  15. 1991.  (56  FR  6374) 
Federal  Kegister  Notice  contained  an 
analjrsis  of  pubUc  comments  received 
and  a  description  of  the  changes  DoD 
made  to  the  proposed  criteria  publi^ed 
in  a  November  30. 1990,  (55  FR  49678) 
Federal  Register  Notice.  DoD  received 
169  public  comments  in  response  to  the 
proposed  criteria  and  request  for 
comments.  The  proposed  criteria  were 
appropriately  amended  based  on  these 
comments,  llw  final  criteria  were 
accepted  by  Congress  in  1991  and  were 
used  to  make  recommendations  to  the 
1991  Defense  Base  Closure  and 


Realignment  Commission.  The  DoD,  in 
a  December  15. 1992,  (57  FR  59334) 
Federal  Registe^  Notice,  announced  that 
it  would  use  the  same  final  criteria  to 
make  recommendations  to  the  1993 
Defmse  Base  Clbsure  and  Realignment 
Commission.  Tl  e  final  criteria  have 
served  the  1991  and  1993  efforts  well. 
They  will  therelire  be  used  again, 
unchanged,  by  tne  Department  of 
Defense  to  mak^  recommendations  to 
the  1995  Defense  Base  Cloeure  and 
Realignment  Co!  nmission.    . 

C  Previous  Fed  tral  Register  References 

(1)  55  FR  4965(8,  November  30, 1990: 
Proposed  selectibn  criteria  and  request 
for  comments. 

(2)  55  FR  53586,  December  31, 1990: 
Extend  comment  period  on  proposed 
selection  criteria. 

(3)  56  FR  6374.  February  15. 1991: 
criteria  and  analysis  of 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

AiiMffiCorps  State  Grant  Program 

ACTION:  Notice. 


Publish  selectio 
comments 

(4)  57  FR  593 
Publish  selectio: 


1,  December  15. 1992: 
1  criteria. 


Dated:  Novemba^  5. 1994. 
Patricia  L.  Topping, 

Alternate  OSD  Federal  Register.  Liaison 
Officer,  DepartmeiU  of  Defense. 


(FR  Doc  94-3026( 


aajJNO  CODE  S000-« -H 


Final  1995  Grant  Timeu  ^e  for  Appucation  Due  Dates 


New  applicants 


AmeriCorps  State 
submission 


May  1, 1996 


May  1. 1995 


Anw  riCorps  direct 


April4.1»5 


April  18. 


Dated:  December  4, 1994. 
Catherine  Milton. 

Director  ofNatioaal  Service  Programs. 
(FR  Doc.  94-30270  Filed  12-ft-94:  8:45  am] 


DEPARTMENT  OF  EDUCATION 

Notice  Of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 


Filed  12-8-94: 8:45  am] 


SUMMARY:  In  response  to  public 
comments  on  the  proposed  1995  grant 
timeline  previously  pnAIished  in  the 
Notice  for  Proposed  Changes  in  Policies 
and  Priorities  on  October  27, 1994  (59 
FR  53963),  the  Corporation  for  National 
and  Commimity  Service  (the 
Corporation)  has  established  new  and 
final  application  deadUnes  for  the 
following  grant  programs;  AmeriCorps 
•USA,  Learn  and  Serve  America  Higher 
Education,  and  Learn  and  Serve 
America  K-12. 

FOR  FURTHER  INFORMATION  CONTACT; 
Programs  interested  in  obtaining  copies 
of  the  final  guidelines  and  applications 
should  contact  their  respective  State 
Commission  or  call  the  Corporation  at 
(202)  606-5000  x.  474  between  the 
hours  of  9  a.m.  and  6  p.m.  Eastern 
Standard  Time.  For  ixulividuals  with 
disabiUties.  information  will  be  made 
available  in  alternative  formats,  upon 
request. 


1995 


Leam  a  serve  higher  ed 


Fatxuary  28. 1995 


Match  21. 1995. 


Leam  &  serve  K-12 


Febmary  23. 1995. 


Fetxuary  23, 1995. 


SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperworic 
Reducticm  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 


Management  anc  Budget  (OMB)  has 
been  requested  h  r  December  31. 1994. 
ADDRESSES:  Writ  en  comments  should 
be  addressed  to  t  le  Office  of 
Information  and  legtilatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  roonJ  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503.  Requests  lor  copies  of  the 
proposed  infonnition  collection  request 
should  be  addres$ed  to  Patrick  J. 
Sherrill.  Departntent  of  Education,  400 
Maryland  Avenui,  SW.,  room  5624, 
Regional  Office  Bkiilding  3,  Washington. 
DC  20202-4651.  ' 

FOR  FURTHER  INFOhMATION  CONTACT: 
Patrick  J.  SherrillJ  (202)  708-9915. 
Individuals  who  tse  a 
telecommimicati(  ns  device  for  the  deaf 
(TDD)  may  call  tl  e  Federal  Infcnmation 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  aid  8  p.m.,  Eastern  time. 
Monday  through  -"riday. 


SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  pnmde 
interested  Federal  agencies  and  persons 
an  early  opportimity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waiye  the  requirement 
for  public  consuhation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Tjrpe  of  review  requested,  e.g.. 
expedited;  (2)  TiUe;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public:  and  (71 
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Reporting  andfctt  Recordkeeping 
burden.  Beonse  aa  expeditBd  review  is 
reqiieeled.  e  desa^ilieB  of  the 
infomsliaB  to  be  eoBected  is  dso 
induded  as  an  aMadBBeHt  to  this  notice. 

Dated:  December  S,  1994. 
GiodaParicv. 

Director,  Ai/annatioa  Ruouteet  Group. 
Ofifeec 


Type  (^Review:  E)qiedited 

Tftle:  Federal  Director  Stafford  Loans/ 

Federal  Direct  Uhsuhsidized  Stafford 

Loans  Promissory  Note  Disclosure 
Frequency:  Annually 
Affected  Public:  hidividuals  or 

households 
Reporting  Burden: 

Responses:  1,172.600 

Burden  Hoars:  195.355 
RecortBceeimtg  Bttrthtt: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract  Direct  Loess  wan 
established  under  Title  IV.  Part  D  of 
HEA  by  the  Student  Loan  Reform  Act  of 
1993.  part  of  the  Omnibus  Budget 
Recondliatiam  Act  of  1993  (PiOk.  L.  103- 
66).  Under  Direct  Loens,  loan  capital  is 
provided  directly  to  student  and  parent 
borrowers  by  the  Fednal  Government 
rather  dian  throng  private  leadaxs. 
This  progrem  leplaoBs  &e  direct  loen 
demonstration  program  tha«  was 
authorized  by  the  Higher  Education 
Amendments  of  1992  (Pub.  L.  102-325). 

The  form  will  be  used  in  dw  direct 
loan  program  for  Fedend  StaSord  i.nan* 
and  Federal  Direct  Unsnhstdised 
Stafford  Loans.  The  information  on  this 
form  will  be  partially  pie-printed  oad 

used  by  ED  to  uniq^i^  identify  the  loan 
as  well  as  to  service  and  collect  the 
loan.  The  inimnatian  supplied  by  the 
borrower  will  be  used  to  verify 
eligibiUty.  determine  bilbag  procedures, 
and  collect  and  enfiaroe  the  loan 
obUgation.  If  ED  did  not  collect  the 
information  its  ability  to  service,  and  if 
necessary,  enforce  the  loan  would  be 
seriously  impaired. 

Additional  Information:  An  expedited 
review  is  being  requested  fi-om  OMB  in 
order  to  allow  schools  the  use  of  the 
form  by  January  1995.  This  is  due  to  the 
fact  that  some  institutions  mail 
promissory  notes  with  their  award 
letters.  ED  must  allow  sufficient  time  for 
the  cc^ies  of  the  Promissory  Note  and 
Disclosure  to  be  priirted  and  then 
delivered  to  Direct  Loan  Schools  in 
January  1995.  Scfaot^  ^U  thai  be  ab)e 
to  package  and  certify  Direct  Subsidized 
and  Direct  Unsubsidized  Loans  in  a 
timefy  manner  for  the  1995-1996  year. 
In  view  of  the  aforementioned.  ED  has 
requested  an  OMB  approval  by 
Deeeniber  31. 1994. 


Office  of  Postsecondaxy  Edacatkm 

Type  of  Review:  Expedited 
Title:  Federal  Direct  PLUS  Loan 

Application  and  Piomissary  Note 
Frequency:  AimmJly 
Affected  Public:  Individuals  ov 

households 
Reporting  Burden: 

Responses:  64.375 

Burden  Hours:  32.188 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  Direct  Loans  were 
established  under  Title  IV.  Part  D  of 
HEA  by  the  Student  Loan  Reform  Act  of 
1993,  pari  of  the  Omnibus  Bod^ 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66).  Under  Direct  Loans,  loan  capital  is 
provided  directly  to  student  and  parent 
borrowers  by  the  Federri  Government 
rather  than  throu^  private  lenders. 
This  program  replaces  the  direct  loan 
demonstration  program  tW^  ygg^ 
authorized  by  the  Higher  F-duration 
Amendmoits  of  1992  (Pid).  L.  102-325). 

The  ininrmetion  on  this  foon  will  be 
partiaUy  pre-printed  and  used  by  ED  to 
uniquely  identify  the  loan  as  well  as  to 
service  and  collect  the  Ion.  The 
information  supplied  by  the  borrower 
will  be  used  to  verify  ehgihility, 
determine  billing  procedures,  and 
collect  and  mforce  the  loan  obligation. 
If  ED  did  not  collect  the  information  its 
ability  to  service,  and  if  necessary, 
enforce  the  loan  would  be  seriously 
impaired. 

Additional  Information:  An  expedited 
review  is  being  requested  from  OMB  in 
ordw  to  allow  schools  the  use  of  the 
form  by  January  1995.  This  is  due  to  the 
fact  that  some  institutions  trmil 
promissory  notes  with  their  award 
letters.  ED  must  allow  sufficient  time  for 
the  copies  of  the  Application  and 
Promissory  Note  to  be  printed  and  then 
delivered  to  Direct  Loan  Scbocds  in 
January  1995.  Schools  will  then  be  able 
to  package  and  certify  Direct  Subsidized 
and  Direct  Unsubsidized  Loans  in  a 
timely  manner  for  the  1995-1996  year. 
In  view  of  the  aforementioned.  ED  has 
requested  an  OMB  approval  by 
December  31, 1994. 

Office  of  Postsecondary  Edacalion 

Type  of  Review:  Expedited 

Title:  Addendum  to  Fedend  Direct 

PLUS  Loan  Promissory  Note  Endorser 
Frequency:  Anrmalfy 
Affected  PtAlic:  Individuals  or 

households 
Reporting  Burden: 

Responses:  21,456 

Burden  Hoars:  10,728 
Recordkeeping  Burden: 

Recordheepers:  0 


Burden  Hours:  0 

Abstract  Direct  Loans  were 
established  under  Title  IV.  Part  D(^ 
HEA  by  the  Stodent  Loan  Reform  Act  of 
1993,  part  of  Ae  Omnibus  Budget 
Reconcihation  Act  of  1993  (Pub.  L.  103- 
66).  Under  Direct  Loans,  lorn  capita)  is 

Erovided  directfy  to  student  and  parent 
orrowers  by  die  Federal  Government 
rather  than  thnm^  private  lenders. 

The  Addendum  wiU  be  printed, 
distributed,  and  used  in  the  Direct  Loon 
Program  beginning  in  January  1995.     ' 
Schools  will  use  this  Addendum  to 
package  and  certify  Federal  Direct  PLUS 
Loans  that  will  be  disbursed  during  dw 
19fB-96  academic  year  Quly  1. 1995 
throu^June  30. 1996). 

Adaitioaal  Information:  An  expedited 
review  is  being  requested  frnn  OMB  in 
order  to  allow  sdnok  the  use  of  the 
form  by  January  1995.  This  is  due  to  the 
foct  that  some  institotions  mail 
promissory  notes  writh  their  award 
letters.  ED  must  allow  sufficient  time  for 
the  copies  of  the  Addendum  to  be 
printed  and  available  to  the  Servicer  in 
January  1995.  This  will  enable  the 
Servicer  to  follow-up  on  a  leiected 
Direct  PLUS  Loan  application  by 
sending  an  Addendum  to  the  parent 
borrower  in  a  timely  maimer.  In  view  of 
the  aforementioned.  ED  has  requested 
an  OMB  approval  by  December  31. 
1994. 

(FR  Doc  94-30250  Filed  12-8-94;  8:45  am) 
smjMacooeim  qi-m 


Notice  of  Proposed  mformatfon 
Collectfon  Requests 

AGENCY:  Department  of  Educ^oa. 
ACnON:  Notice  of  proposed  information 
collection  requests. 


SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adv»sely  affect  the  puUic 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  December  31, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  room  3208.  New  Executive 
CMBce  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
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addressed  to  Patridc  J.  Sherrill. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5624.  Regional 
Office  Building  3,  Washington,  DC 
20202-4651. 

FOR  nmTHER  MFOnMATION  CONTACT: 
Patrick  J.  Sheirill,  (202)  708-9915. 
Individuals  who  use  a 
teleconununications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  mFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  Chapter  3517)  requires 
that  the  Director  of  0MB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  December  6. 1994. 
Gloria  Parker, 

Director,  Information  Resources  Group. 

Office  of  PAstsecondary  Education 

Type  of  Review.  Expedited 
Title:  Cancellation  and  Deferment 

Request  Forms  for  the  Federal  Direct 

Student  Loan  Program 
Frequency.  On  occasion 
Affected  Public:  Individuals  or 

households 
Reporting  Burden: 

Responses:  45.000 

Burden  Hours:  9.000 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract  These  defennent  and 
cancellation  forms  will  be  the  means  by 
which  a  Direct  Loan  borrower  requests 
and  provides  certification  that  he  or  she 
meets  the  eligibility  requirements  for  a 
specific  deferment  of  repayment  or 
cancellation  of  a  loan  obligation. 


Additional  Infof 
requested  an  0^ 
December  31,  li 
cancellation  and  ( 
forms  approved  b  j 


lation:  ED  has 
I  approval  by 
y  Having  the 
sfarment  request 
'  l>ecember  31  will 
allow  the  Direct  Loan  Servicing  Center 
to  print  the  forms  end  have  them 


available  for  boi 
repayment  as  earl; 
addition,  the  n 
immediately  ente 


irers  who  will  enter 
as  January  1995.  In 
9r  of  borrowers 
ig  repayment  will 
increase  substantially  when  ED  begins 
processing  Federa  Direct  Consolidation 
Loans. 

(PR  Doc.  94-30389  ^iled  12-8-94;  8:45  am] 
BHJJNQ  CODE  4000-01-1  I 


Notice  of  Propow  d 
Collection  Reque  its 


agency:  Department 
action:  Notice  of 
collection  request  i 


Information 


of  Education, 
iroposed  information 


summary:  The  Dii  ictor.  Information 
Resoiirces  Group,  nvites  comments  on 
the  proposed  infoi  mation  collection 
requests  as  requin  d  by  the  Paperwork 
Reduction  Act  of  980. 
DATES:  Interested  persons  are  invited  to 
submit  comments. on  or  before  January 
9, 1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  liegulatory  Affairs, 
Attention:  Dan  Cfa^nok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  roomi  3208,  New  Executive 
Office  Building,  Washington,  E)C  20503. 
Requests  for  copiels  of  the  proposed 
information  colleotion  requests  should 
be  addressed  to  Pitrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  SW..  rooji  5624,  Regional 
Office  Building  3  j Washington,  DC 
20202-4651. 


FOR  FURTHER  INFOI 
Patrick  J.  Sherrill 
Individuals  who 
telecommimicati 
(TDD)  may  call 
Relay  Service  [F 
between  8  a.m. 
Monday  through 
SUPPI^MENTARY 
3517ofthePape 
1980  (44  U.S.C, 
that  the  Office  of 


IMATION  CONTACT: 

[202)708-9915. 

|sea 

is  device  for  the  deaf 
Federal  Information 

|S) at  1-800-877-8339 
8  p.m..  Eastern  time, 

■riday. 

FORMATION:  Section 
ork  Reduction  Act  of 

tapter  35)  requires 


anagement  and 
Budget  (OMB)  prdvide  interested 
Federal  agencies  t  nd  the  public  an  early 
opportimity  to  coi  nment  on  information 
collection  request  >.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  th^  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  f  urpose  of  the 


information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  (koup.  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested. 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  "The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  fiom  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  December  6. 1994. 
Gloria  Parker, 

Director,  Information  Resources  Group, 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement 

Title:  Star  Schools  Program 

Frequency:  Quarterly 

Affected  Public:  State  or  local 
governments;  Businesses  or  other  for- 
profit;  non-profit  institutions;  Small 
businesses  or  organizations 

Reporting  Burden: 

Responses:  75; 

Burden  Hours:  7,500 

Recordkeeping  Burden: 

Recordkeepers:  0; 

Burden  Hours:  0 
Abstract:  This  application  will  be 

used  by  eligible  telecommunication 

partnerships  composed  of  local  school 

agencies,  state  education  agencies, 

institutions  of  higher  education, 

television  stations,  and  other 

telecommimications  agencies  including 

educational  radio  and  TV  stations.  Hie 

information  will  be  used  to  make 

awards. 

(PR  Doc.  94-30388  Filed  12-8-94;  8:45  am] 

BMJJNG  COM  400fr-01-M 


[CFDA  No.:  84.2S0E] 

Office  Of  Special  Education  and 
Rehabilitative  Services  Vocational 
Rehabilitation  Service  ProM«ts  for 
American  Indians  With  Disabilities 

ACTION:  Correction  notice. 

APPLICATIONS  AVAILABLE:  The  date  the 

applications  will  be  available  is  revised 

to  "January  6, 1995." 

APPLICATION  DEADLINE 

DATES:  The  date  the  applications  will  be 

due  is  revised  to  "June  16, 1995." 
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estimated  range  of  awards  is  revised  to 
"$250,000  to  SSTSjOOO." 

ESTMATEO  AVERAGE  SIZE  OF  AWARDS:  The 
estimated  average  size  of  awards  is 
revised  to  "S300.000." 


STATUTORY  PHWWIir.  Section  130(bK4)  of 
the  Refaabilitatian  Act  provides  Out  in 
making  new  awards  under  this  program 
the  Secretary  gives  priority 
consideration  to  applications  for  the 
continuation  of  tribe)  programs  that 
have  been  fiinded  under  this  program. 
For  this  competition  in  fiscal  year  1995, 
the  Secretary  will  implement  this 
priority  by  giving  a  competitive 
preference  of  10  bonus  points,  in 
accordance  with  34  CFR  75.105(cM2)(i), 
to  applications  diat  meet  this  priority. 

On  June  10, 1994.  the  Secretary 
published  in  the  Federal  »«giirter  (59 
FR  30190,  30201,  and  30213)  a  noUce 
inviting  applications  Ua  new  awards  tor 
fiscal  year  1995  under  Vocational 
Rehabilitatioi  Service  Proiecto  for 
American  Indians  With  EKsabilities. 
Detailed  infonnatiion  oonoeming  ttm^ 
competition  was  included  in  that  notice. 

The  purpose  of  this  notice  is  to 
correct  the  date  the  applications  will  be 
available,  the  date  the  applications  will 
be  due,  the  estimated  range  of  awards, 
and  the  estimated  average  size  of  the 
awards.  The  purpose  of  this  notice  is 
also  to  explahi  how  the  statutoiy 
priority  to  continue  funding  for 
previously  funded  tribal  programs  will 
be  implemented  in  this  corapetiticm. 

FOR  APPUCATIOMS  OR  FURTHER 
INFORMATION  CONTACT:  Barbara  Sweeney. 
U.S.  Department  of  Education,  600 
Independence  Avenue.  SW.,  room  3325. 
Switzer  Building,  Washington,  DC.    . 
20202-2740.  Telephone:  (202)  205- 
9544.  Individuals  who  use  a 
telecommunicatioBS  device  for  the  deaf 
(TDD)  may  call  the  Federal  Infonnation 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  aum.  and  8  pjn..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  apphcation  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  board),  telephone  (202)  260- 
9550;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  fbr  a  discretionary 
grant  ccHoipetition  is  the  notice 
published  in  the  Federal  Rsgiater. 

AaAaritjp:  29  U.S.C  7Sa 


QMd:  Dataoter  S.  19»4. 
f oditfa  E.  HenBann, 

Assistant  Secretary  for  Special  g«^^f^Bfiol^  tmd 

Rehabilitative  Services. 

IFR  Doc  94-30257  Filed  12-8-94;  8:45  am) 
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Draft  Misaion  statement  and  PriRciplee 
of  Proftesional  Development 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Request  lor  Public 
Cmnment. 


SUMMARY:  Secretary  Rifey  and  Deputy 
Secretary  Kunin  request  comment  on 
the  draft  mission  statement  and 
principles  of  professional,  development 
produced  by  die  Department's  recently 
created  Professional  Development 
Team. 

DATES:  Comments  must  be  received  on 
or  beidre  February  1. 1995. 
ADDRESSES:  All  commenU  concerning 
this  notice  should  be  addressed  to 
Valerie  Rockefeller,  Office  of  the  Etepaty 
Secretary.  U.S.  Department  of 
Education.  600  Independence  Avenue. 
S.W.,  Room  6236.  Washington,  DXL 
20202-0500.  Comments  also  may  be 
sent  through  the  internet  to 

"professional! — 

developmentded.gov". 
FOR  FURTHBt  MFORMATKM  CONTACT: 
Valerie  Rockefeller.  Telephone:  (202) 
401-1078.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Infbrnuti<m 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.ni.  and  8  p.m..  Eastern  timo^ 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  As  local. 
State,  and  Federal  partnerships  strive  to 
accomplish  our  National  Education 
Goals  and  ensure  that  all  students 
achieve  high  standards  of  learning  and 
development,  it  has  become 
increasingly  clear  that  high-quality, 
professional  development  strategies  for 
teachers  and  other  educators  are 
imperative.  Professional  development  is 
essential  to  developing  the  talents  of 
educators  and  supporting  them  in 
acquiring  and  using  the  additional 
knowledge  and  skills  necessary  to 
educate  an  increasingly  diverse  student 
population. 

After  reviewing  the  best  available 
research  and  exemplary  practice  related 
to  professional  development  and 
consulting  with  a  wide  range  of 
education  constituents,  the  Department 
has  compiled  a  set  of  principles 
intended  to  be  useful  in  designing, 
implementing,  and  evaluating 
professional  develo|Hnent  effi>rls.  The 
Department  would  appreciate  puUic 


comments  on  the  principles  in  terms  of 
their  value,  appropriateness, 
comprriiensiveness,  and  clarity.  Based 
cm  those  suggestions  received  by 
February  1,  tiw  principles  will  be 
revised  and  disseminated  as  an  aid  to 
education  practitioners  and 
policymakers  nationally.  The 
Department  intends  to  examine  and,  as 
needed,  revise  its  legislative  initiatives 
and  programmatic  emphases  related  to 
professitmal  development  to  reflect  the 
principles. 

We  also  invite  submissioB  of 
infonnation  about  exemplary 
professional  development  initiatives 
that  incorporate  the  principles.  Please 
send  no  more  than  two-page 
descriptions  of  each  effort,  describing 
the  purposes,  particii»nts.  processes, 
results,  and  the  address  and  telephone 
number  of  a  contact. 

The  draft  mission  statement  and 
principles  of  professional  development 
follow. 

Dated:  December  6, 1994. 
Nfadeleine  M.  Kunin, 

Deputy  Secretary  of  Education. 
RidMr4  W.  KOey, 

Secretary  of  Education. 

Draft  Mission  Statement  and  Principles 
of  Profiessional  Development,  U.S. 
Department  i^  Education — Profiessiooal 
Development  Team,  October  31, 1994 

There  is  an  emerging  consensus 
across  the  Nation  that  high-quality 
professional  development  of  teachers 
and  other  educators  is  essential  to 
successful  education  reform. 
Professional  development  is  the  bridge 
between  where  educators  are  now  and 
where  they  will  need  to  be  to  meet  the 
new  challenges  of  guiding  all  students 
in  achieving  higher  standards  of 
learning. 

"High-quahty  professional 
development"  as  envisioned  here  refers 
to  rigorous  and  relevant  strategies  and 
organizational  supports  that  ensure  the 
career-long  development  of  teachers  and 
other  educators  whose  competence, 
expectations  and  actions  influence  the 
teaching  and  learning  environment. 
These  strategies  shoidd  be 
collaboratively  designed,  implemented, 
coordinated,  and  evaluated  by  schools, 
higher  education  institutions,  and  other 
appropriate  entities  and  should  focus  on 
imp«x)ving  teaching  and  learning.  The 
strategies  should  indude  concern  for 
improving  and  integrating  the 
recruitment,  selection,  preparation, 
initial  licensing,  induction,  ongoing 
development  and  support,  and 
advanced  certification  of  educators. 

High-quality  professional 
development  also  promotes  "learning 
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communities"  inclusive  of  everyone 
who  has  an  impact  on  students  and 
their  learning.  Those  within  and  outside 
schools  need  to  work  together  to  bring 
to  bear  the  ideas,  commitment,  and 
other  resources  that  are  necessary  to 
address  important  and  complex 
educational  issues  in  a  variety  of 
settings.  High-quality  profassional 
development  t^es  a  growth  rather  than 
a  deGcit  approach  and  regards  educators 
and  other  members  of  the  school 
commimity  as  resources  rather  than 
problems.  Equitable  access  for  all 
educators  to  those  professional 
development  opportimities  is 
imperative. 

It  is  our  firm  belief  that  high  quality 
professional  development  strategies 
must  incorporate  ALL  of  the  principles 
stated  in  tkis  document.  Inadequately 
addressing  any  of  the  principles  creates 
a  weak  link  in  the  chain  of  connections 
that  must  be  made  to  realize  fully  the 
potential  of  individuals,  school 
communities,  and  institutions  to 
improve  and  excel. 

The  mission  of  professional 
development  is  to  prepare  and  support 
educators  to  help  all  students  achieve 
high  standards  of  learning  and 
development. 

Professional  Development — 

•  Focuses  on  teachers  as  central  to 
school  reform,  yet  includes  all  members 
of  the  school  commimity; 

•  Respects  and  nurtures  the 
intellectual  capacity  of  teachers  and 
others  in  the  school  cominunity; 

•  Reflects  best  available  research  and 
practice  in  teaching,  learning,  and 
leadership; 

•  Is  planned  principally  by  those  who 
will  participate  in  that  development; 

•  Enables  teachers  to  develop 
expertise  in  content,  pedagogy,  and 
other  essential  elements  in  teaching  to 
high  standards; 

•  Enhances  leadership  capacity 
among  teachers,  principals,  and  others; 

•  Requires  ample  time  and  other 
resources  that  enable  educators  to 
develop  their  individual  capacity,  and 
to  learn  and  work  together, 

•  Promotes  commitment  to 
continuous  inquiry  and  improvement 
embedded  in  the  daily  life  of  schools; 

•  Is  driven  by  a  coherent  long-term     ' 
plan  that  incorporates  professional 
development  as  essential  among  a  broad 
set  of  strategies  to  improve  teaching  and 
learning; 

•  Is  evaluated  on  the  basis  of  its 
impact  on  teacher  effectiveness,  student 
learning,  leadership,  and  the  school 
community,  and  this  evaluation  guides 


subsequent  profe^ional 
efforts. 


IFR  Doc.  94-30314 
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DEPARTMEMT  O  ■  ENERGY 

Office  of  Fossil  E  nergy 
[FE  Docket  No.  94-  \3-HQ] 

Channel  Gas  Mai  (eting  Company; 
Order  Granting  Blanket  Authorization 
to  Export  Natural  Gas  to  Mexico 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  >rder. 


SUMMARY:  The  Ofice  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Chaniiel  Gas  Marleting  Company 
blanket  authorization  to  export  up  to 
200  Bcf  of  natiualgas  to  Mexico.  This 
authorization  is  f<  r  a  period  of  two  years 
beginning  on  the  i  late  of  the  first 
delivery. 

This  order  is  av  ulable  for  inspection 
and  copying  in  th  i  Office  of  Fuels 
Programs  Docket  fioom,  3F-056, 
Forrestal  Buildinj ,  1000  Independence 
AvMiue,  SW.,  Wa  ihington,  EK:  20585. 
(202)  586-9478.  T  le  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monda  r  through  Friday, 
except  Federal  ha  idays. 

Issued  in  Washington.  DC  on  November  22, 
1994. 

QiCford  Tomi 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
IFR  Doc.  94-30384  ^iled  12-8-94;  8:45  ami 
BHJJNQ  CODE  •450-01- 
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AGENCY:  Office  oftossil 
ACTION:  Notice  of  jppl 


Energy,  DOE. 
ication. 


SUMMARY:  The  Oflce  of  Fossil  Energy 
(FE)  of  the  Departtnent  of  Energy  (DOE) 
gives  notice  of  reoeipt  of  an  application 
filed  on  October  S.  1994,  as 
supplemented  October  11, 1994,  by 
Phillips  Alaska  Natural  Gas  Corporation 
(PANGC)  and  Mai  athon  Oil  Company 
(Marathon)  requei  ting  that  DOE  amend 
a  long-standing  ai  thorization  to  export 
Alaskan  liquefied  natural  gas  (LNG). 
PANGC  and  Mara  iion  seek  permission 
to  modify  the  exij  ting  price  formula 
used  for  exports  ti  i  two  Japanese 


customers.  The  exports  originate  at  their 
Kenai  LNG  plant  in  the  Cook  Inlet  area 
of  Alaska  and  are  delivered  to  Tokyo 
Electric  Power  Company,  Inc.  (Tokyo 
Electric)  and  Tokyo  Gas  Company,  Ltd. 
(Tokyo  Gas). 

The  application  is  filed  imder  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
DATES:  Protests,  Motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  January  9, 1995. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  3F- 
056, 1%-50, 1000  Independence  Avenue 
SW..  Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION: 
Susan  K.  Gregersen.  Office  of  Fuels 

Programs.  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  Room  3F-056,  FE-53, 1000 

Independence  Avenue  SW., 

Washineton,  D.C.  20585 
Diane  StuBbs,  Office  of  Assistant 

General  Counsel  for  Fossil  Energy, 

U.S.  Department  of  Energy  Forrestal 

Building,  Room  6E-042,  GC-41, 1000 

Independence  Avenue  SW., 

Washington.  D.C.  20585. 

SUPPLEMENTARY  INFORMATION: 

Background 

PANGC,  a  Delaware  corporation  with 
its  principal  place  of  business  in 
BartlesviUe,  Oklahoma,  is  a  wholly 
owned  subsidiary  of  Phillips  Petroleima 
Company,  a  Delaware  corporation. 
Marathon,  an  Ohio  corporation  with  its 
principal  place  of  business  in  Houston, 
Texas,  is  a  wholly  owned  subsidiary  of 
USX  Corporation,  also  a  E>elaware 
corporation.  PANGC  and  Marathon  are 
not  affiliated  with  each  other. 
-  The  LNG  export  authorization  held  by 
PANGC  (successor  to  Phillips  66 
Natural  Gas  Company)  and  Marathon 
was  granted  originally  by  the  Federal 
Power  Commission  on  April  19, 1967.  It 
was  subsequently  amended  by  DOE's 
Economic  Regulatory  Administration  in 
1982, 1986, 1987,  and  1988,  and  by  FE 
in  1991  and  1992.  PANGC  and 
Marathon  are  currently  authorized  to 
export  up  to  64.4  trillion  Btus  of  LNG 
through  March  31.  2004.  See  DOE/ERA 
Opinion  and  Order  No.  261  (1  ERA 
1 70,130,  July  28, 1988);  DOE/FE 
Opinion  and  Order  No.  261-A  (1  FE 
1 70,454.  June  18. 1991);  DOE/FE 
Opinion  and  Order  No.  261-B  (1  FE 
1 70,506.  December  19. 1991);  and  DOE/ 


FE  Opinion  and  Order  No.  261-C  (1  FE 
1 70,607,  June  15, 1992). 

In  DOE/FE  Opinion  and  Order  No. 
261-A,  EXDE  authorized  a  market- 
sensitive  pricing  formula  imder  which 
the  monthly  selling  price  per  MMBtu  of 
LNG  exported  to  Japan  by  PANGC  and 
Marathon  is  calculated  by  multiplying  a 
predetermined  base  price  by  an 
adjustment  factor  composed  of  the 
arithmetic  average  price  paid  in  Japan 
for  a  barrel  of  imported  crude  oil  over 
three  months.  The  arithmetic  average 
price  is  based  on  the  weighted  average 
price  of  all  crude  oils  (including  raw 
oils)  imported  into  Japan  each  month  as 
reported  in  Japan  Exports  &  Imports 
Monthly  whidi  is  edited  by  the  Customs 
Bureau.  Ministry  of  Finance,  and 
published  by  the  Japan  Tariff 
Association.  In  the  application  filed  by 
PANGC  and  Marathon,  the  proposed 
revision  to  their  current  price  formula  is 
in  accordance  with  an  agreement  (the 
"Third  Amendatory  Agreement") 
entered  into  by  PANGC,  Marathon, 
Tokyo  Electric,  and  Tokyo  Gas  on  April 
19, 1994.  The  revised  formula  has  fewer 
components  and  a  different  base  price. 
However,  the  selling  price  of  the 
exported  LNG  would  continue  to  be 
adjusted  each  month  according  to 
changes  over  three  months  in  the 
published  selling  price  of  all  crude  oils 
imported  into  Japan. 

PANGC  and  Marathon  assert  that  the 
new  formula  is  similar  to  the  price 
formulas  used  by  most  other  LNG 
projects  which  sell  into  the  Japanese 
maricet.  Based  on  their  cxirrent 
modification  to  the  existing  price 
formula,  if  the  arithmetic  average  price 
for  crude  oil  imported  into  Japan  is 
$15.00  per  barrel,  the  price  of  LNG  sold 
by  PANGC  and  Marathon  would  be 
$2.93  per  MMBtu.  (The  heat  content  of 
one  barrel  of  crude  oil  is  approximately 
5.8  MMBtu's.)  Applying  the  formula,  a 
$1.00  per  barrel  increase  or  decrease  in 
the  arithmetic  average  price  of  crude  oil 
would  lead  to  a  $0.15  per  MMBtu 
increase  or  decrease  in  the  price  of  LNG. 

This  export  application  will  be 
reviewed  pursuant  to  section  3  of  the 
Natural  Gas  Act,  as  amended  by  section 
201  of  the  Energy  Policy  Act  of  1992 
(Pub.  L.  102-486)  and  the  authority 
contained  in  DOE  Delegation  Order  Nos. 
0204-111  and  0204-127.  In  reviewing 
natural  gas  exports,  DOE  considers 
domestic  need  for  the  gas  and  any  other 
issue  determined  to  be  appropriate, 
including  whether  the  arrangement  is 
consistent  with  DOE's  policy  of 
promoting  competition  in  the 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Since  DOE 
previously  has  determined  in  DOE/FE 
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Opinion  and  Order  No.  261  that  there  is 
no  domestic  need  for  the  gas  involved 
in  this  export  over  the  term  of  the  LNG 
sales  contract,  the  modification 
proposed  by  PANGC  and  Marathon  to 
their  existing  price  formula  shall  be 
evaluated  based  on  whether  the 
amendment  is  in  accord  with  DOE's 
international  gas  trade  policy.  Parties 
that  may  oppose  this  application  should 
comment  in  their  responses  on  this 
issue. 

NEPA  Compliance.  The  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  §  4231  et  seq.)  requires  DOE  to 
give  appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
action.  No  final  decision  will  be  issued 
in  this  proceeding  imtil  DOE  has  met  its 
NEPA  responsibilities. 

Public  Comment  Procedures.  In 
response  to  this  notice,  any  person  may 
file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable, 
and  written  comments.  Anyone  who 
wants  to  become  a  party  to  this 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
the  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments  ' 
received  from  persons  who  are  not 
parties  wdll  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  specified  by 
the  regulations  in  10  CFR  Part  590. 
Protests,  motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Pro-ams  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procediu^s  will  be  used  as 
necessary  to  achieve  a  complete 
imderstanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why 
an  oral  presentation  is  needed.  Any 


request  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advance  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  full 
and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  apphcation  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
§590.316. 

A  copy  of  PANGC's  and  Marathon's 
application  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056,  at  the 
above  address.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  D.C.  on  November 
30. 1994. 

Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 

Prog^ms,  Office  of  Fossil  Energy. 

[FR  Doa  94-30385  Filed  12-8-94;  8:45  am] 

BaiMQ  CODE  MC»41-P 


[FE  DodMt  No  94-e4-MQ] 

Power  CKy  Partners,  L.P.  Order 
Granting  Blanltet  Authorization  to 
import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Power  City  Partners,  L.P.  authorization 
to  import  up  to  500,000  Mcf  of  natural 
gas  from  Canada  over  a  two-year  term 
beginning  on  the  date  of  the  first  import 
delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington.  D.C.  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Itsued  in  Washington,  D.C,  November  30, 
1994. 

Cliffiini  F.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

[PR  Doc.  94-30386  Filed  12-  8-94;  8:45  am] 
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ADDICT.  Ofllcv  of  Fossa  Bnogy,  DCS. 
ACTION:  Notice  of  order. 


r:  The  Office  of  Fossil  Energy  of 
the  Dspeitment  of  Energy  gives  notice 
that  it  has  issued  an  otder  granting 
Interenogy  Ccspuiation  authorization  to 
import  up  to  73  Bcf  and  to  export  up  to 
73  Bcf  of  natural  gas  from  and  to  Canada 
and  Mexico  over  a  two-year  term 
beginning  on  the  date  of  first  import  or 
export  a^  October  31. 1994. 

This  order  is  available  for  inspection 
and  copying  in  the  OfBce  of  Fuels 
Programs  docket  room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington.  D.C  20585, 
(202)  58&-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m  .  Monday  through  Friday, 
except  Federal  holidays. 

bsued  in  Waahingtoo.  D.C  November  7. 
19M. 

CUfEgrd  P.  Tonanmnki, 

Dinctor,  Office  ofNatuial  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
{FR  Doc  94-30381  Piled  12-«-94;  S:4Sm| 
I  ooo(  nut  II  r 


[FE  DockM  No.  94-87-MG] 

American  Hunter  Exploration  LtiL; 
Order  Granting  Blanket  Authorizathm 
to  Import  Natural  Gee  From  Canada 

AOENCV:  OfBce  of  Fossil  Energy.  DOE 
ACTION:  Notice  of  order. 


r:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
American  Hunter  Exploration  Ltd. 
(American  Hunter)  authorization  to 
impoft  up  to  300  Bcf  of  natural  gas  from 
CaiMKla  over  a  two-year  term,  beginning 
on  the  date  of  first  delivery. 

American  Hunter's  order  is  available 
for  inspection  and  copying  in  the  Office 
of  Fuels  Programs  Docket  Room,  3F- 
056.  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585.  (202)  586- 
9478.  Tlie  docket  room  is  open  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 
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Inaed  in  Wasbi%tOB.  DC.  November  14. 
1994. 

CUAnlP. 

Dinctor. 

Prognou, 

(FRDoc 


Officeof^  atotalGas, 


Office  of  ^ottQ  Energy. 


r,  OffhxofFoels 
12-8-94: 8:45  am) 


Co.;  Order  Granting 
to  Import  Natural 


Anadarko  Tradin  y 
Blanhat  Aulhortirtion 
Gaa  From  Mexico 

AOENCY:  Office  ol  Fossil  Energy.  DOE. 
ACTION:  Notice  ofiorder. 


SUMMARY:  T1ie( 

the  Department  < 
that  it  has  issued  I 
Anadarico' 
authorization  to  i 


oe  ci  Fossil  Energy  of 
Clergy  gives  notice 

ofdn  granting 
Company  blanket 
port  up  to  108  billion 


cubic  feet  of  natural  gas  firom  Mexico 


through  Fe 

This  order  is  aii 
and  copying  in  t 
Programs  Docket  I 
Forrestal  Bu 
Avenue  S.W.,  Wa 

(20Z)  586-9478. ' 
open  between  th« 


1996. 

for  inspection 
Office  of  Fuels 

1. 3F-0S6. 
1000  Independence 
>n.I>a  20585, 
docket  room  is 
I  hours  of  8:00  a.m.  and 
4:30  p.m.,  Mond^  through  Friday, 
except  Federal  hcuidays. 

Issued  in  Washington,  DC,  November  9. 
1994. 

aififordP.Ta 

Director.  Office  ofNbtural  Gas.  Office  ofFuek 
Propams.  Office  of  Fossil  Energy. 
(FR  Doa  94-30379  Filed  12-8-94: 8:45  am] 
iffliim)  CODE  Mcs-av  p 
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AGENCY:  Office  ofFossil  Energy.  DOT. 
action:  Notice  of  prder. 
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SUMMARY:  The  O^ce  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  m  order  granting 
BRING  Gas  Servi<  es  COrp.  blanket 
authorization  to  e  (port  up  to  an 
aggregate  of  150 1  cf  of  natural  gas  to 
Canada  and  Mexii ».  This  authorization 
is  for  a  period  oft  wo  jrears  beginning  on 
the  date  of  the  fir  t  delivery. 

This  order  is  av^lable  for  inspection 
and  copying  in  th^  Office  of  Fuels 
Programs  Eiocket  Room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W..  Wihington.  D.C.  20585, 
(202)  586-9478. 1  he  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monda  r  through  Friday, 
except  Federal  lie  idays. 


issued  in  Waabington.  D.C  on  November 
21, 1994. 

CUflbniTenMnwttl. 

Director,  Office  of  Natural  Gas.  Office  of  Fuels 
Propams.  Office  ofFossil  Energy. 

(FK  Do&  94-30380  Filed  12-8-e4: 8:45  ami 

(FE  Doctat  He.  •4-8MWQ 

Tarpon  Gae  Maricettng  Ltd.;  Order 
Granting  Blankat  Auttiortialion  to 
Export  Natural  Gae  to  Canada 

agency:  Office  of  FossU  Energy.  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  ofFossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Tarpon  Gas  Marketing  Ltd.  blanket 
authorization  to  export  up  to  100  Bcf  of 
natural  gas  to  Canada  over  a  period  of 
two  years  beginning  on  the  date  of  first 
delivery  after  November  30. 1994. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  Room  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue.  S.W..  Washii^on.  D.C  20585, 
(202)  586-9478.  The  docket  room  is 
open  betwem  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washingtoo.  D.C.  November  7. 
1994. 

diffbrd  P.  TamatmmM, 

Directw.  Office  of  Natural  Gas,  Office  of  Fuels 

Programs.  Offict  of  Fossil  Energy. 

(FR  Doc  94-30383  Hied  12-8-94: 8:45  am) 


[FE  DodMt  No.  94-72-N^ 

Sunalta  Energy  Marketing  Inc.;  Order 
Granting  Blanket  Authorization  to 
Import  and  Export  Natoral  Gae  From 
and  to  Canada  and  Mexico 

agency:  Office  ofFossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

summary:  The  C^ce  of  Fossil  Energy  of 
the  Department  of  &iergy  gives  notice 
that  it  has  issued  an  CHtler  granting 
Sunalta  Energy  Marketing  Inc. 
authorization  to  import  and  export  a 
combined  total  of  up  to  73  Bcf  of  natural 
gas  from  and  to  Canada  and  Mexico  over 
a  two-year  term  beginning  on  the  date 
of  first  import  or  export. 

This  order  is  available  for  inspecticm 
and  copying  in  the  Office  of  Fuels 
Programs  docket  rown,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue.  S.W..  Washington.  D.C.  20585. 
(202)  586-9478.  The  dodcet  room  is 
open  between  the  hours  of  8:00  a.m.  and 


4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  D.C,  November  7, 
1994. 

CliflTord  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 

Programs,  Office  ofFossil  Energy. 

IFR  Doc.  94-30382  Filed  12-6-94;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  MG88-1 1-002,  MQ88-14-006. 
MQ88-»-O09.  MG91-1-007.  MG91-6-001 
(not  consolidated)] 

Questor  Pipeline  Company,  et  al.; 
Notice  of  Filings 

December  2, 1994. 

Take  notice  that  the  following 
companies  individually  submitted-  . 
revised  standards  of  conduct  under 
Order  Nos.  497  et  seq.'  and  Order  Nos. 
566  and  566-A2  on  the  dates  indicated: 

Questar  Pipeline  Company,  Docket 
No.  MG88-1 1-002,  on  November  22. 
1994; 

Black  Marlln  Pipeline  Company, 
Docket  No.  MG88-14-005.  on 
November  21, 1994; 

Transwestem  Pipeline  Company. 
Docket  No.  MG88-9-009.  on  November 
21. 1994; 

National  Fuel  Gas  Supply 
Corporation,  Docket  No.  MG91-1-007. 
on  November  25, 1994;  and 

Overthrust  Pipeline  Company,  Docket 
No.  MG91-5-O01,  on  November  22, 
1994. 

Each  company  states  that  it  is  revising 
its  standards  of  conduct  to  incorporate 


'  Order  No.  497,  53  FR  22139  (June  14, 1988),  ID 
FERC  Stats.  &  Regs.  130.820  (1988);  Order  No.  497- 
A,  order  on  rehearing,  54  FR  52781  (December  22, 
1989).  m  FERC  Stats.  *  Regs.  30,868  (1989);  Order 
No.  497-B,  order  extending  sunset  date,  55  FR  . 
53291  (December  28, 1990),  Dl  FERC  Stats,  k  Regs. 
130,908  (1990);  Order  No.  497-C,  order  extending 
sunset  date,  57  FR  9  (January  2, 1992),  HI  FERC 
StaU.  &  Regs.  130,934  (1991),  rehearing  denied,  57 
,  FR  5815  (February  18. 1992),  58  FERC  161,139 
(1992):  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F  2d  1187  (D.C.  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date,  m  FERC  Stats,  k  Regs.  130.958 
((December  4, 1992).  57  FR  58978  (December  14, 
1992);  Order  No.  497-E.  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4, 1994), 
65  FERC  161.381  (December  23, 1993);  Order  No. 
497-F,  order  denying  rehearing  and  panting 
clarification.  59  FR  15336  (April  1,  1994),  66  FERC 
161,347  (March  24, 1994);  and  Order  No.  497-G. 
order  extending  sunset  date.  59  FR  32884  (June  27, 
1994),  m  FERC  Slats,  ft  Regs.  130,996  (June  17, 
1994). 

'Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions.  Order  No.  566,  59  FR  32885  Oune  27, 
1994),  m  FERC  Slats,  ft  Regs.  130.997  (June  17, 
1994);  Order  No.  566-A,  order  on  rehearing,  59  FR 
52896  (October  20. 1994),  69  FERC  161,044 
(October  14, 1994).- 


the  changes  required  by  Order  Nos.  497 
et  seq.  and  Order  Nos.  566  and  566-A. 
Each  company  states  that  copies  of  its 
filing  have  been  mailed  to  all  parties  on 
the  official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  December  19,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loisp.CasheU, 
Secretary. 

IFR  Doc.  94-30307  Filed  12-8-94;  8:45  ami 
BiUMQ  CODE  6717-41-P 

[Docket  No.  RP9S-66-00(q 

ANR  Pipeline  Company;  Proposed 
Changes  in  FERC  Gas  Tariff 

December  5, 1994. 

Take  notice  that  on  December  1, 1994, 
pursuant  to  Section  4  of  the  Natural  Gas 
Act  and  Part  154  of  the  Federal  Energy 
Regulatory  Commission's  Regulations 
thereimder.  ANR  Pipeline  Company 
(ANR)  tendered  for  filing  with  the 
Commission  as  part  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  2. 
Thirteenth  Revised  Sheet  No.  570,  with 
a  proposed  effective  date  of  January  1, 
1995. 

ANR  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  an  increase 
from  $271,658  to  $291,769  in  the 
monthly  charge  paid  by  the  High  Island 
Offshore  System  ("HIOS")  to  ANR 
pursuant  to  Rate  Schedule  X-64  under 
Original  Volume  No.  2  of  ANR's  FERC 
Gas  Tariff.  Rate  Schedule  X-64  is  a 
Service  Agreement  dated  August  4, 1977 
between  ANR  and  HIOS.  Under  the 
terms  of  this  Service  Agreement,  which 
was  approved  by  Commission  Otder 
issued  July  6, 1978  at  Docket  No.  CP78- 
134,  ANR  provides  certain  gas 
measurement,  dehydration  and  related 
services  for  HIOS  at  its  Grand  Chenier, 
Louisiana  facility. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.Q  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Conunission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-30300  Filed  12-8-94;  8:45  am] 
BILUNQ  COOE  1717-01-4* 

[Docket  No.  RP95-68-00a] 

Colorado  interstate  Gas  Co.;  Notice  of 
Proposed  Changee  in  FERC  Ges  Tariff 

December  5, 1994. 

Take  notice  that  on  December  1, 1994, 
Colorado  Interstate  Gas  Company  (QG),- 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
Ninth  Revised  Sheet  No.  11,  with  a 
proposed  effective  date  of  January  1, 
1995. 

QG  states  that  the  filing  was  made 
pursuant  to  QG's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  General  Terms 
and  Conditions,  Article  21.7  (Account 
No.  858  Stranded  Costs). 

CIG  states  that  copies  of  the  filing 
were  served  upon  the  company's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with 
§  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasiwU. 
Secretary. 
(FR  Doc.  94-30298  Filed  12-8-94:  8:45  am] 

BILUNQ  COOE  •717-01-M 
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pocJtNouTmB  I  81-OWid 
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«on  and  are  avail^e 
an. 


CofponMloii;  PrepoMd  CiiMiQM  in 


December  S.  19M. 

Take  notice  that  on  Novembw  29, 
1994,  Columlria  Gas  Tkansmission 
Corporation  (Columbia),  tendered  for 
filing  proposed  changes  to  the  following 
tariff  dieets  to  its  PERC  Gas  Tariff, 
Second  Raviaad  Vohune  Na  1: 

Substitute  Qgbth  Raviied  Sheet  Na  25 
Substitute  Eighth  Revised  Sheet  No.  26 
Substitute  Eighth  Revised  Sheet  No.  27 
Substitute  Eighth  Revised  Sheet  No.  28 

The  proposed  tariff  sheets  beer  an 
issue  date  of  November  29, 1994  and  a 
proposed  elective  date  of  November  1, 
1994. 

Columbia  states  that  the  instant  filing 
is  being  made  to  ccnnply  with  Federal 
Energy  Regulatory  Conunission 
(Commission)  orders  dated  September 
30, 1994  and  November  14. 1994,  in 
Docket  Nos.  TM95-2-21-000  and 
TM9S-3-21-000.  respectively. 
Columbia  further  states  that  (i)  no 
change  in  TCRA  rates  effective  October 
1, 1994,  is  required  to  reflect  a 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  settlemoit,  inasmuf^  as 
Tennessee  did  not  commence  billing  the 
settlement  rates  imtil  November  1, 1994, 
and  separately,  the  Tennessee  exit  fee 
settlement  was  implemented  on  the 
same  date;  (ii)  the  afioresaid  tmiif  sheets 
are  revised  to  reflect  the  impact  on  the 
TCRA  base  rates  of  reducing  the 
Tennessee  exit  fee  settlement  by  an 
additional  $373,687  to  recognize  ^ 
interest  accrued  after  the  date  Coliunbia 
received  a  refund  from  Tennessee 
pursuant  to  a  Commission  order  issued 
in  Tennessee's  Docket  No.  RP91-203; 
and,  (iii)  the  filing  responds  to  specific 
questions  raised  in  the  Commission's 
November  14  order  concerning  the 
Tennessee  exit  fee  agreement. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington.  D.C  20426,  in  accortlanee 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedture.  All 
such  protests  should  be  filed  on  (m- 
before  December  12, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prolestants  parties  to  the  proceedings. 
Copies  of  Columbia's  fihngs  are  on  file 
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with  the  Commisi 

for  public  inspect 

LoisD. 

Secntaiy, 

|FR  Doc  94-30284  filed  12-8-94;  8:45  am] 

MUMQ  oooc  artr-oi^  i 


[DodntNa  RP*5-^1-000| 

El  Paso  Natural  (las  Company;  Notice 
of  Tariff  Filing 

December  5. 1994. 

Take  notice  thai  on  December  1, 1994, 
El  Paso  Nattiral  G  is  Company  (El  Paso), 
tendered  for  filin(  and  acceptance, 
pursuant  to  Part  1 S4  of  the  Federal 
Energy  Regulator  Commission's 
Regulations  Unde|-  the  Nattiral  Gas  Act 


and  Section  31  o 
and  Conditions  o 
Tariff,  certain 

El  Paso  states 
its  tariff  provides 
wdiich  EI  Paso  ad 
calculated  on  the 


Amotmt  allocate 
tariff  further  prov 
adjust  its  rates  foi{ 
resulting  from  th« 
interest  versus  thi 
such  difference  s| 
deducted  fiom  i 


e  General  Terms 

Volume  No.  1-A 
^eets. 

Section  31.4(b)  of 
e  mechanism  by 
the  interest 
overed  balance 
of  its  stranded  investment  cost  in   « 
Washington  Ranch  Storage  Facility  and 
thofi  adjusts  the  I^onthly  Amortized 

to  each  Shipper.  The 
des  that  El  Paso  will 
any  differences 
use  of  the  estimated 
actual  interest  and 

be  added  to  or 
estimated  interest  for 
the  upcoming  six  (6)  month  p>eriod. 

El  Paso  states  tlkat  the  Monthly 
Amortized  AmoiMit  has  been  adjusted  to 
reflect  the  proieclpd  interest  and  the 
difference  in  the  previously  estimated 
interest  and  actual  interest  utilizing  the 
appropriate  interest  rate  calculated 
pursuant  to  §  154.67(c)(2)(iii)  of  the 
Commission's  Regulations.  El  Paso 
states  that  the  pnnected  interest  was 
calculated  on  thezemaining 
unrecovered  balance  of  the  stranded 
investment  costs.^El  Paso  states  that  the 
revised  Washington  Ranch  Reservation 
Surcharges  and  n  isulting  Monthly  Billed 
Amounts  are  sho  vn  on  the  tendered 
tariff  sheets. 

El  Paso  request  t  that  the  tendered 
tcuiff  sheets  be  ac  cepted  for  filing  and 
permitted  to  becc  me  effective  January  1. 
1995. 

El  Paso  states  t  lat  copies  of  the  filing 
were  served  upoi  i  all  of  El  Paso's 
affected  interstati  <  pipeline  system 
transportation  cu  etomers  and  interested 
state  regulatory  o  >mmissions. 

Any  person  dei  tiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  ptotest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti^t.  NJL,  Washington, 
D.C  20426.  in  accordance  with 


UMI 


§§  385.214  and  385.211  of  the 
Commission's  Rttles  and  R^ulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  12, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
LoisD.Caaliril. 
Secretary. 

(PR  Doc.  94-30295  Filed  12-8-94;  8:45  am) 
BtLUNQ  cooc  tnr-M-M 


(Docket  No.  RP9S-70-00(q 

El  Paso  Natural  Gas  Coii^>any;  Notice 
of  Tariff  Filing 

December  5, 1994. 

Take  notice  that  on  December  1, 1994. 
El  Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing  and  acceptance, 
pursuant  to  Part  154  of  the  Federal 
Energy  Regulatory  Commission 
(Commission)  Regulations  Under  the 
Natural  Gas  Act.  tariff  sheets  to  its 
Seccmd  Revised  Volumo  No.  1-A  and 
Third  Revised  Volume  No.  2  Tariff. 

El  Paso  states  that  on  April  3D.  1993. 
the  Commission  issued  an  "Order 
Accepting  Settlement  and  Compliance 
Filing  Subject  to  Modifications."  at 
Docket  No.  RS92-60-000,  et  al.  El  Paso 
states  that,  among  other  things,  the 
Settlement,  provides  that  all  costs  of  the 
field  transmission  faciUties  being 
collected  through  mainline  usage  rates 
or  reservation  charges  will  be  "phased- 
out"  of  the  mainline  rates  over  a 
transition  period  ending  December  31. 
1995.  and  that  such  coats  will  be 
included  in  field  transportation  rates. 

El  Paso  states  that,  in  accordance  with 
the  provisions  of  the  Settlement,  El  Paso 
is  tendering  Statement  of  Rates  tariff 
sheets  which  reflect  the  January  1, 1995, 
phase-out  of  field  transportation  costs 
from  El  Paso's  mainline  transportation 
rates  (i.e..  a  rate  decrease)  and  an 
increase  in  the  applicable  field 
transportation  rates. 

EI  Paso  states  that  the  field 
transportation  rate  has  increased  from 
$0.1560  to  $0.1730  per  dth  while  the 
mainline  transportaticm  rates  have 
decreased  by  the  amoimts  reflected  on 
a  schedule  attached  to  the  filing.  These 
rates  are  to  be  effective  on  January  1. 
1995. 

El  Paso  requested  that  the 
Commission  accept  the  tendered  tariff 
sheets  for  filing  and  permit  them  to 


became  etfeUifebn  Jannary  1, 1995. 
which  is  not  less  than  thirty  (30)  days 
after  the  date  ol  the  fiHng. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  of  El  Paso's 
interstate  pipeline  system  transpmtation 
customers  and  interested  state 
regulatory  coramissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  moticm 
to  interveiw  or  protest  with  the  Federal 
Energy  R^ulatory  Commission.  825 
North  CapHol  Street,  N.R.  Washington. 
D.C.  20426.  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regtdations. 
All  such  motions  or  ftroCests  should  be 
filed  on  wbefore  December  12. 1994. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Conunission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD.Caih^ 
Secretary. 

[FR  Doc.  94-30296  Filed  12-8-94;  8:45  am) 
aiujNO  CODE  cnr-oi-M 


[Pocket  Nos.  RP94-72-000  and  FA92-6»- 
000] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Infofiiiat  Setttetnent 
Cental  w  ice 

December  5, 1994. 

Take  notioe  diat  an  informal 
conference  will  be  convened  in  this 
proceeding  on  Tuesday,  December  13, 
1994,  at  10:00  ajn.,  fw  the  piupose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket.  The 
conference  will  be  held  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  Fnst  Street,  N.E. 
Washington,  D.C.  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participmit,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Mollis  J.  Alport  at  (202)  208- 
0783  or  Arnold  H.  Meltz  at  (202)  208- 
2161. 

LolsO.CaslieU. 
Secretary. 

(FR  Doc.  94-30287  Filed  t2r-a-94;  8:45  aiol 
BtLUNB  OOOE  C»7-»Mfl 


[Docket  No.  i«P9S-75-«001 

K  N  Interstate  Gas  Transmissioa  Co.; 
Notice  of  Storage  Report 

December  5. 1994. 

Take  notice  that  on  December  1. 1996. 
K  N  Interstate  Gas  Transmission  Co. 
(KNI),  pursuant  to  the  Commission's 
May  6, 1993  and  August  2, 1993  orders 
in  KNI's  restructuring  proceeding. 
Docket  Nos.  RS92-19-000,  et  al..^ 
submits  for  filing  its  study  of  Storage 
Facihties  and  Capabilities. 

KNI  states  that  the  Commission 
directed  KNI  to  include  in  its  study  all 
information  supporting  its  peak  day  and 
seasonal  storage  operations  and 
capabilities  together  with  the  peak  day 
flow  scenarios.  The  Commission  also 
required  KNI  to  provide  data  and 
workpapers  to  substantiate  its  levels  of 
cushion  gas,  working  gas  capacity,  and 
system  deliverability  levels. 

KNI  states  that  the  data  provides  the 
Commission  with  the  required 
information  and  substantiates  KNTs 
storage  levels  and  the  volumes  KNI  has 
retained  for  operational  purposes. 

ICNI  states  mat  copies  of  the  filing  is 
being  served  on  all  firm  storage 
customers  and  affected  regulatory 
bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regxilatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426,  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  27. 1994. 
Protests  wrill  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 
Lois  D.  CasheD, 
Secretary. 

(FR  Doc.  94-30291  Filed  12-8-94:  8:45  ami 
BiujNO  cooc  snr-oi-M 


[Pocket  No.  RP95-73-0001 

Midwestern  Gas  Transmission  Col; 
Notice  of  Tariff  Filing 

DBceBibcrS.t994. 

Take  notice  that  on  December  1, 1994, 
Midwestern  Gas  Transmission  Company 


•63  FBiCf  Sl,lfi3(1993)ao«M  FERC1S1J54 
(I9e«». 


(Midwestern).  Biad  First  Reirised  Tariff 
Sheet  Nos.  108. 197  and  198  in  order  to 
allow  for  ekctiQoic  execntian  of 
amendments  to  agreements  between 
Midwestern  and  its  customns  without 
tbs  need  for  written  execution. 
Midwestern  reqaests  that  these  tariff 
sheets  be  accepted  uid  allowed  to  go 
into  efiiect  on  January  1. 1995.  . 

Midwestern  states  that  copies  of  the 
fiUng  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affiected 
state  regulatory  cmnmissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intovene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington  D.C 
20426.  in  accordance  with  Sections  2il 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR 
§§  385.211  and  385.214.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  December  12, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
pubUc  inspection. 
LoisD.CasfaeU. 
Secretary. 

(FR  Doc  94-30293  Fifed  12-S-94:  8:45  am) 
BfLune  CODE  srir-et-M 

[Docket  No.  Pft96-3-000] 

Moss  Bhiff  Gas  Storage  Systems; 
Notice  of  Petition  for  Rate  Approval 

December  2. 1994. 

Take  notice  that  on  Novnnber  30. 
1994.  Moss  Bluff  Gas  Storage  Systems 
(Moss  Bluff)  filed  pursuant  to 
§  284.123(b)(2)  of  the  Commission's 
regulations,  a  petition  for  rate  approval 
requesting  that  the  Commission  approve 
as  fair  and  equitable  market -based  rates 
for  firm  and  interruptiWe  stor^e  and 
transportation  services  performed  under 
Section  311(a)(2)  of  the  Natural  Gas 
Pohcy  Act  of  1978  (NGPA). 

Moss  Bluff  states  that  it  is  a  Ifinshaw 
pipeline  that  operates  storage  and 
transportation  services  that  are  subject 
to  regulation  by  the  Railroad 
Commission  of  Texas.  Moss  Bluff 
prc^xees  an  effective  date  of  November 
30,  1994. 

Pursuant  to  S2»4.123(b)(2)(ii),  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amoimt  which  interstate 
pipelines  would  be  permitted  to  charge 
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for  similar  transpoitadon  service.  The 
Commission  may,  prior  to  the  expiration 
ol  'Jie  150-day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportimity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data,  and  argimients. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rxiles  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
en  or  before  December  16, 1994.  The 
I>etition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for. 
public  inspection. 
LoisO.Cadidl. 
Secretary. 

IFR  Doc.  94-30302  Filed  12-8-94;  8:45  am] 
BtUmO  coot  t717-01-M 


[Doelwt  No.  RP95-65-00(q 

Northern  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

Decsmber  5, 1994. 

Take  notice  that  on  December  1. 1994. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  the  filing  revises 
the  current  Stranded  Account  No.  858 
and  Stranded  Account  No.  858-R.A. 
surchai^ges,  both  of  which  are  designed 
to  recover  costs  inciured  by  Northern 
related  to  its  contracts  with  third-party 
pipelines.  Therefore,  Northern  has  filed 
Twelfth  Revised  Sheet  Nos.  50  and  51. 
and  Seventeenth  Revised  Sheet  No.  53 
to  revise  these  surcharges  effective 
January  1, 1995. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  12. 1994. 
All  protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


'( mmission  and  are 
pi  blic  inspection. 


file  with  the  C( 

available  for  ] 

Lois  D.  CasheU, 

Secretary. 

(FR  Doc.  94-30341  Filed  12-8-94;  8:45  am] 

HLLMQ  CODE  tttJ-  M-M 


[Docket  No.  RP9  ^9-000] 


Gas  Co.;  Notice  of 
In  FERC  Gas  Tariff 


Northern  Natui  al 
Proposed  Chai  iges 

December  5. 196^ . 

Take  aotioe  t  lat  on  December  1, 1994, 
Northern  Natui  il  Gas  Company 
(Northern),  teni  ered  for  filing  changes 
in  its  FERC  Gaa  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  stat  js  that  the  filing  revises 
the  current  GSi  surcharge  and  the  GSR- 
Reverse  Auctio  I  (R.A.)  surcharge,  both 
of  which  are  de  signed  to  recover 
Northern's  gas  i  upply  reahgnment  costs. 
Therefore,  Nort  lem  has  filed  Thirteenth 
Revised  Sheet  I  los.  50  and  51  to  revise 
the  GSR  and  Gi  R-^A.  surcharges  and 
Eighteenth  Rev  sed  Sheet  No.  53  to 
revise  the  GSR  Component  of  the  GS-T 
rate,  effective  Jajnuary  1, 1995. 

Northern  alsoj  states  that  copies  of  this 
filing  wer«  served  upon  the  Company's 
customers  and  fciterested  State 
Commissions.  ' 

Any  person  c^siring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  irotest  with  the  Federal 
Energy  RegulatAry  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  885.211  of  the 
Commission's  f  ules  and  Regulations. 
All  such  motioi  s  or  protests  should  be 
filed  on  or  befo!  e  December  12, 1994. 
All  protests  wil  be  considered  by  the 
Commission  in  ietermining  the 
appropriate  actiDn  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestant  a  parly  to  the  proceedings. 
Any  person  wis  ling  to  become  a  party 
must  file  a  moti  m  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  anf  are  available  for 
inspection. 
Lois  D.  CasheU, 
Secretary. 

IFR  Doc.  94-3029^  Filed  12-8-94;  8:45  am) 
BIUING  CODE  1717-1  l-M 


[Docket  No.  RP9i  -72-0001 


Northern  Natural 
Proposed 


Gas  Co.;  Notice  of 
in  FERC  Gas  Tariff 


I  Chan  jes 

December  5, 1994 

Take  notice  tl  at  on  December  1, 1994, 
Northern  Naturt  1  Gas  Company 
(Northern),  tenc  ered  for  filing  changes 


UMI 


in  its  FERC  Gas  Tariff.  Fiflh  Revised 
Volume  No.  1. 

Northern  states  that  the  filing  reflects 
revisions  to  Northern's  Reconciliation 
Adjustment  to  reflect  a  nine  month  true- 
up  of  its  Account  No.  191  balances. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  company's ' 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shotild  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
DC  20426.  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  12, 1994. 
All  protests  vtdll  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commissi(Hi  and  are  available  for 
inspection. 
Lois  D.  CasheU, 
Secretary. 

IFR  Doc.  94-30294  Filed  12-8-94;  8:45  am) 
BtUMQ  CODE  cnr-oi-M 

[Docket  No.  CP9&-108-000] 

Southern  Natural  Gas  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

December  5, 1994. 

Take  notice  that  on  December  1, 1994, 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  a  prior 
notice  request  with  the  Commission  in 
Docket  No.  CP95-108-000  piu-suant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  install  certain  measurement  facilities 
to  provide  for  more  reliable  operations 
of  a  delivery  point  for  an  existing 
customer  imder  the  blanket  certificate 
issued  in  Docket  No.  CP82-406-000,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Southern  proposes  to  install  a  4-inch 
orifice  meter  run  and  a  2-inch  axial  flow 
regulator  at  its  Dallas  No.  2  Point  of 
Delivery  (Dallas)  to  sell  and  delivery 
natural  gas  to  an  existing  customer, 
Atlanta  Gas  Light  Company  (Atlanta). 
Southern  states  that  the  need  for  the 
new  facilities  is  due  to  an  increase  of 
demand  of  natural  gas  by  Atlanta. 
Southern  further  states  that  it  does  not 


propose  to  abandon  any  of  the  «»«i8ting 
facilities  at  the  existing  station  and  will 
use  the  existing  3-iiich  meter  run  as  a 
stand-by  meter  whea  lower  flow  or 
pressure  conditions  warrant  use  of  the 
meter.  The  estimated  cost  of  the 
modifications  at  the  station  is  $15.0S5. 
Southern  further  states  that  it  has 
sufficient  capacity  to  accomplish 
deliveries  at  the  station  without 
detriment  or  disadvantage  of  its  other 
firm  cttstomers  and  the  modifications 
proposed  will  not  resoh  in  cnstcmiers 
and  the  modifications  proposed  wrH  not 
result  in  termination  of  serrice,  nor  will 
H  result  in  a  change  to  the  firm 

tran^KirtatioB  demaaMl  of  Atlanta  at  the 
Dallas  No.  2  D^very  PoinL 

Any  peRtm  or  the  Commission's  staff 
may,  within  45  days  afler  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Coomiissian's  Prooedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursaunt  to 
§  157.205  of  the  Regnlatioais  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request  lino  protest  is  filed  within  the 
allowed  time,  the  pn^wsed  activity 
skkaU  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  aftet. 
the  time  allowed  for  fihng  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  foraudiorization  pursuant 
to  Section  7  of  the  I^A. 
LoisD.CaAeB. 
Secretary. 
IFR  Dog.  M-302M  Filed  12-S-M:  8:45  ara) 

BttUNB  cooe  tm-m-m    ■ 
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[Docket  No.  OR9S-1-0001 

Sinclair  Ott  Co.  v.  CTTGO  Products 
Pipeline  Co.,  CITGO  Petrofeum  Corp.. 
antf  LyendsB  Crrao  Refinftig  Co..  Ltd. 
M0llc»efComptofiit 

December  2. 1994. 

Take  notice  that  on  November  28, 
1994,  Sinclair  Oil  CorporaUon  (Sinclair) 
filed  a  complaint  against  CTTGO 
Products  Pipeline  Company  (CTTGO), 
CTTGO's  (>arent  corporation.  CTTGO 
Petroleum  Corporation  (CTTCO 
Petroleum),  and  OTGO's  refining 
affiliate,  Lyondetl  CTTGO  Refining 
Company,  LTD.  (Lyondell).  Sinclair 
asserts  that  these  parties  (Respondents) 
have  acted  to  violate  the  Interstate 
Commerce  Act  (ICA)  and  manipulate 
thepipriine  in  order  to  obtain  a 
competitive  advantage. 

Sinclair  asserts  that  in  September  of 
1994,  CTTGO  purchased  a  petroleum 
products  pif>eline  that  runs  bom 
Houston,  Texas  to  Drumright, 


Oklahoma,  where  the  CTTGO  pipelme 
interconnects  with  several  other 
pipelines,  including  a  pipeline  owned 
by  Williams  Pipe  Line  Company 
(Williams).  Sinclair  states  that  the 
WiUians  line  delivers  products  in 
Kansas  City  and  other  Nc»th«m 
destinations.  Sinclair  further  asserts  that 
CTTGO  is  presently  transporting  large 
quantities  of  petroleum  i»oducts 
produced  by  Lyondell  along  the 
pipeline  frcm  Houston,  pest  «ffftahlif>hed 
terminals  in  OkUkoma.  and  through  its 
terminal  in  Drumright  into  the  Williams 
system.  Despite  the  fact  that  Druauigfat 
has  been  an  established  interconnection 
point  for  the  past  four  decades,  Sinclair 
alleges,  CTTGO  refuses  to  deliver  gas 
and  diesel  iiiel  to  competitors  of  the 
Lyondell  affiliate  at  Drumri^.  Sinclair 
also  states  that  CTTGO  has  refused  to 
pubBsh  a  tariff  bom  Houston  to 
Shawnee,  OkMioma.  an  intermediate 
point  on  its  pipeline  at  which  product 
has  been  delivered  to  a'Sindair  tenmnal 
for  the  past  46  years;  or  from  Ardmore, 
OklahcMna  to  nnwwrigKt  or  Shawnee. 
Sinclair  argues  that  these  actions  and 
Respondents'  discriminatory  »r>4 
preferential  treatment  of  shippers 
violate  sections  1(4).  3(1),  3(4),  and  6(1) 
of  the  ICA. 

Sinclair  requests  that,  pursuant  to 
sections  13(1)  of  the  ICA  and  Rule  206 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  that  the  Commission 
order  CTTGO  to  (i)  pubBdi  a  tariff  for  the 
intermediate  poii^  oe  its  pipeline,  in 
particular  Shawnee.  OkUbotna. 
Ardnmre.  Oklahoma,  and  Drumright. 
Oklahoma,  with  a  provision  for  the 
shipment  of  diesel  fuel  from  Ardmore  to 
Drumright  based  on  the  historical 
transportation  of  diesel  foe!  between 
these  two  points;  (ii)  to  puWirfi  tariffs 
for  intercoiuiecti<Hi  points  to  other 
pipelines,  in  particular  the 
interconnection  to  the  WilBaros  line  at 
Drumright:  (iii)  to  publish  fair  and 
reasonaUe  proralioning  policies  for  the 
shipment  ol  all  gnutes  of  gasohne  and 
diesel  fuel  to  all  intetmechate 
destination  points  on  the  CTTGO 
pipeline  and  to  Drumright.  the  terminus 
of  the  pipeline;  (iv)  to  cease  and  desist   ■ 
its  discrimination  against  Sinclair  and 
other  shippers  and  the  preferences  it  is 
granting  to  its  own  affihates.  which  are 
utilizing  the  same  segment  of  CTTGO's 
pipeline  to  which  Sinclair  is  being 
denied  access;  and  (v)  to  pay  Sinclair 
and  other  similarly  situated  shippers 
damages  and  reparations,  int^udmg  the 
costs  of  this  proceeding,  interest,  and 
attome)^  fectt. 

In  addition,  Sinclair  asks  the 
Commission  to  give  expeditious 
treatment  to  its  complaint  in  view  of  the 
irreparable  injury  thiat  Sinclair  will 


incxir.  and  asks  the  Commission  to 
shorten  the  time  for  tespooding  to  its 
complaint  to  seven  days.  Sinclair  also 
requests  that  emergency  interim  relief 
be  provided  to  mitigate  the  irrepat^le 
injury  that  Siaclair  would  otherwise 
incur  and  to  effectuate  the  public  policy 
objectives  of  the  ICA. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motioa  to  intervene  or  a  protest  with  the 
Federal  Energy  Regiiktory  Commissioo. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  IS  CFR  385.214. 365.214.  All 
such  motions  or  protests  should  be  filed 
on  or  before  December  19, 1994.  Protests 
will  be  considered  by  the  commission  m 
determining  the  action  to  be  taken,  but 
will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Conunission  and  are 
available  for  public  inflection.  Answeis 
to  this  complaint  shall  be  due  on  or 
before  December  19, 1994. 
UisD.Caalwll, 
Secretary. 

[FR  Doc.  94-30305  Filed  12-8-94;  8:45  mn) 
eaiMG  oooc  snr-ai-M 


[Docket  No.  ER9S-196-00(Q 

Seirthem  Company  Services;  Nb«c»  of 
Filing 

December  S.  1994. 

Take  notice  that  on  November  16. 
1994.  Southern  Company  Services.  Inc. 
(SCS),  acting  on  hebalS  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company. 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  "Sondiem 
Companies")  filed  a  Service  Agreement 
dated  as  of  October  24, 1994  between 
Rainbow  Energy  Marketing  Corporation 
and  SeS  (as  agent  far  Soudiem 
Companies)  for  service  under  the  Short- 
Term  Non-Firm  Transmissi<m  Service 
Tariff  of  Southern  Companies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  ^ould  file  a  motion 
to  intervane  or  protest  «vith  dw  Federal 
Energy  Regulatory  Commissicai.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedtue  (18  CFR  386.211 
and  18  CFR  365.214).  All  such  motions 
or  protesU  should  be  filed  on  or  before 
December  13, 1994.  Protests  will  be 
considered  l^  the  Commission  in 
determining  the  appropriate  actioa  to  be 
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taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Q)pies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoisD.CaslieU. 

Secretary. 

IFR  Doc.  94-30288  Filed  12-8-94;  8:45  am) 

■LLMQ  COM  STir-et-i/ 


UMI 


[Docket  No.  RP95-67-00qi 

Southern  Natural  Gas  Co.;  Notice  of 
GSR  Reviaad  Tariff  Sheets 

December  5, 1994. 

Take  notice  that  on  November  30, 
1994,  Southern  Natural  Gas  Company 
(Southern),  submitted  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  reflect  a  slight  increase  in  its 
December  1, 1994  FT  and  FT-NN  GSR 
surcharge: 

Fouiteeenth  Revised  Sheet  No.  15 

First  Alternate  Fourteenth  Revised  Sheet  No. 

15 
Fourteenth  Revised  Sheet  No.  17 
First  Alternate  Fourteenth  Revised  Sheet  No. 

17 

Southern  submits  alternate  tariff 
sheets  to  comply  with  the  Commission's 
September  29  Order  requiring  the 
removal  of  certain  price  differential 
costs  from  the  period  May  1, 1994 
through  July  31. 1994.  Southern  notes 
that  the  instant  filing  is  made  without 
prejudice  to  the  position  taken  by 
Southern  in  its  request  for  rehearing  or 
clarification  of  the  above  mentioned 
Order. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
intervening  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion 
to  inttfvene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
-  DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  12, 1994.  Protests 
Mrill  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
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Stingray  Pipeline 
Make  Tariff 
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Commission  ai  d  are  available  for  public     [Docket  No.  TlM5-3-1»-O0iq 

inspection. 

Lois  D.  CasheU, 

Secretary. 

(FR  Doa  94-302^  Filed  12-8-94;  8:45  am] 

nuMGoooe 


Texas  Ctas  Trsnsmlssion  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 


Sheets 


Company;  Ktotion  To 
Effective 


December  5, 1994 . 

Take  notice  t  lat  on  December  1. 1994, 
Stingray  PipeliMe  Company  (Stingray), 
filed  with  the  Federal  Energy  Regulatory 
Commission  a  Motion  to  Make 
Suspended  Tariff  Sheets  Effective. 
Stingray  moveq  to  make  effective  on 
January  1, 19951  tariff  sheets  filed  on 
June  30, 1994  iiithis  proceeding.  The 
rates  on  the  tariff  sheets  to  be  effective 
January  1, 1995  reflect  the  effect  of 
removing  from  Stingray's  rate  base 
facilities  whichjare  not  in  service  or 
anticipated  not  :o  be  in  service  by 
November  30, 1 J94,  the  end  of  the  test 
period. 

Stingray  requ  ssted  waiver  of  any 
applicable  Com  nission  Regulations  and 
orders  to  the  exi  ent  necessary  to  permit 
the  proposed  taj  iff  sheets  to  be  effective 
on  January  1,1<  95. 

Stingray  state  i  that  copies  of  the 
Motion,  togethe  •  with  the  tariff  sheets 
and  workpapers ,  have  been  served  on 
all  of  its  jurisdit  tional  customers, 
interested  state  :onunissions.  and  all 
parties  to  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  fil  i  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capit  )1  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  the  requirements  of  Rule  211  of  the 
Commission's  R^les  of  Practice  and 
Procedure.  All  such  protests  must  be  - 
filed  on  or  befoife  December  12. 1994. 
Protests  will  be  Considered  by  the 
Commission  in  ietermining  the 
appropriate  actiin  to  be  taken,  but  will 
not  serve  to  male  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  commission  and  are 
available  for  pulilic  inspection  in  the 
Pubhc  Reference  Room. 
Lois  D.  CaaiMU, 
Secretary. 

(FR  Doc.  94-3028^  Filed  12-8-94;  8:45  am] 
aiUMQ  COOK  fn7-ai-«i 


December  5, 1994. 

Take  notice  that  on  December  1, 1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
,  date  of  January  1, 1995: 

Fourth  Revised  Seventh  Revised  Sheet  No.  10 
Fourth  Revised  Fourth  Revised  Sheet  No.  11 
Second  Revised  First  Revised  Sheet  No.  11.1 
Second  Revised  Second  Revised  Sheet  No.  13 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  pursuant  to 
Section  22  of  the  General  Terms  and 
Conditions  of  Texas  Gas's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  to 
reflect  the  1995  General  RD&D  Funding 
Units  authorized  in  the  "Order  on 
,  Contested  Settlement,"  issued  by  the 
Commission  on  March  22, 1993,  in 
Docket  No,.  RP92-1 33-000,  at  62  FERC 
61.280  and  "Order  Denying  Stay," 
issued  September  21, 1993,  at  64  FERC 
61.320,  and  further  applied  for  and 
approved  in  Docket  No.  RP94-283-000. 

Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  Texas 
Gas's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  12, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this . 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Refierence  Room. 
Lois  D.  CasheU, 
Secretary. 

(FR  Doc.  94-30282  Filed  12-8-94;  8:45  am] 
BILLING  CODE  •n7-«1-M 


[podiet  No.  PR95-74-000] 

'Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  5. 1994.  * 

Take  notice  that  on  December  1. 1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  January  1, 1995: 

Third  Revised  Sheet  No.  2 
Second  Revised  Sheet  No.  146 
First  Revised  Sheet  No.  186 
First  Revised  Sheet  No.  233 
First  Revised  Sheet  No.  234 
First  Revised  Sheet  No.  346 
First  Revised  Sheet  Nos.  383-389 
First  Revised  Sheet  No.  396 
First  Revised  Sheet  No.  397 
First  Revised  Sheet  No.  399 
First  Revised  Sheet  No.  40J 
First  Revised  Sheet  Nos.  402-405 
First  Revised  Sheet  Nos.  410-427 
Original  Sheet  Nos.  428-429 

Texas  Gas  states  that  this  filing  is 
being  made  to  update  various  sections 
of  Texas  Gas's  FERC  Tariff.  First 
Revised  Volume  No.  1.  This  filing  is  in 
the  nature  of  a  "housekeeping"  filing, 
and  proposes  no  changes  in  rates  or 
services.  The  revisions  include  the 
deletion  of  Sections  35  and  38  of  the 
General  Terms  and  Conditions,  as  well 
as  the  Transportation  Request  Form. 
The  other  revisions  include  updates  of 
Section  18  of  the  General  Terms  and 
Conditions  and  in  the  Index  of 
Customers,  Index  of  Quantity 
Entitlements,  and  reallocations  in  the 
Supply  Lateral  Allocaticms. 

Texas  Gas  states  that  copies  of  the  ' 
filing  have  been  served  upon  Texas 
Gas's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  notions  or  protests  should  be 
filed  on  or  before  December  12, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  interv^ie.  Copies  of  this 
filing  are  on  file  with  the  Commission 
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and  are  available  for  public  inspection 

in  the  Public  Reference  Room. 

Lois  D.  CasheU, 

Secretary. 

(FR  Doc.  94-30292  Filed  12-8-94;  8:45  am] 

BiLLiNO  cocE  enr-oi-M 


[Docicet  No.  TM95-2-43-000] 

Williams  Naturai  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  5. 1994. 

Take  notice  that  on  December  1, 1995, 
Williams  Natural  Gas  Company  (WNG). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  following  tariff  sheets. 
The  proposed  effective  date  of  these 
tariff  sheets  is  January  1 ,  1995. 

Second  Revised  Volume  No.  1 
Sixth  Revised  Sheet  Nos.  6  and  6A 
Original  Volume  No.  2 
First  Revised  Sheet  No.  362 

WNG  states  that  these  tariff  sheets  are 
being  filed  pursuant  to  Article  13  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  to  reflect  revised  fuel 
and  loss  reimbursement  percentages. 
The  percentages  are  based  on  actuals  for 
the  twelve  months  ended  September  30, 
1994. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  12, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 
Lois  D.  CaslieU, 
Secretary. 
IFR  Doc.  94-30283  Filed  12-8-94;  8:45  am] 

WLUNG  COCE  6717-01-M 


[Docket  No.  TQ95-1-35-000] 

West  Texas  Gas,  Inc.;  Notice  of  Filing 

December  5, 1994. 

Take  notice  that  on  December  1 , 1 994 . 
West  Texas  Gas,  Inc.  (WTG),  tendered 


for  filing  as  part  of  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1  Thirteenth 
Revised  Sheet  No.  4,  proposed  to  be 
effective  January  1, 1995. 

WIC  states  that  the  tariff  sheet  and  the 
accompanying  explanatory  schedules 
constitute  WTG's  quarterly  PGA  filing 
submitted  in  accordance  with  the 
Commission's  purchased  gas 
adjustments  regulations. 

WTG  states  that  copies  of  the  filing 
were  served  upon  WTG's  customers  and 
interested  state  commissions. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  214 
(1992).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
12, 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fihng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 
(FR  Doc.  94-30285  Filed  12-8-94;  8:45  am] 

BtLLINQ  CODE  (Tir-OI-M 

project  No.  2433-004;  Project  No.  2357- 
003;  Project  No.  2394-006;  Project  No. 
2536-009] 

Wisconsin  Public  Service  Corp.; 
Wisconsin  Electric  Power  Co.; 
Wisconsin  Electric  Power  Co.;  Niagara 
of  Wisconsin  Paper  Corp.;  Notice  of 
intent  to  Prepare  an  Environmental 
Impact  Statement 

December  2, 1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received 
applications  for  license  for  the  existing 
Grand  Rapids  Project  No.  2433,  the 
existing  White  Rapids  Project  No.  2357. 
and  the  existing  Chalk  Hill  Project  No. 
2394.  These  projects  are  located  on  the 
Menominee  River  in  Menominee 
County.  Michigan,  and  Marinette 
County.  Wisconsin.  The  FERC  has  also 
received  an  application  for  license  for 
the  existing  Little  Quinnesec  Falls 
Project  No.  2536.  This  project  is  located 
on  the  Menominee  River  in  Marinette 
County,  Wisconsin,  and  Dickinson 
County,  Michigan. 

A  Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  for  this 


grasp  of  praiscis  «ra<  issuad  on  OctoCwr 
14,.  ISM.  Ansr  scoping  and  site  visits, 
staff  dBtnwinad  tnt  an  Environinenta! 
Impact  Statement JpS}  vtaaM  be 
apprupriate.  Tbe  FERC  staff  mtt  prepare 
tiie  Era  on  tne  iijpuuefectiM.  pra|Kts  in 
accairdanoe  %rilb  die  National 
Enviramnenta}  PoBcj  Act. 

The  staff's  EK  will  objactivety 
consider  both  site  specific  and 
cunnilstive  eBviiuiuuentri  impacts  on 
the  prefects  and  reasonable  akematives, 
and  will  indode  economic,  financial 
and  enginnri^t  analyses. 

A  draft  EIS  1^)1  be  issued  and 
diculalad  far  review  to  all  intensted 
parties.  AOcouients  fifod  on  the  draft 
EIS  will  be  amlyzad  by  die  staff  and 
copsidefed  in  a  finri  EIS.  The  staff's 
conclusions  and  leceminendations  will 
then  be  piejeuted  for  the  consideiation 
of  the  CcMBmisaieB  in  reaciring  its  final 
licensing  decirion. 

Sf  aping  Mfetiny  and  Filii^  af 
Cciiiiiueals 

A  sailing  document  was  issued  on 
October  24, 19M  and  was  sent  to  the 
CooimissiaB's  aMiling  bst  for  the 
projects.  A  site  visil  was  conductad  to 
the  pro^  sites  on  Novembnr  7  and  a, 
1994,  and  scoping  meetings  were  hdd 
on  Wednesdqr,  Novcniber  9, 1994.  The 
comment  period  for  filing  cojaunenls 
based  on  the  scoping  docmnent  SMpiied 
November  28. 1994. 

Interested  individuals,  organizations, 
and  agencies  are  invited  to  comment  on 
this  notice.  Comments  must  be  filed 
with  the  Sacxalavy  within  30  days  from 
the  dale  thic  notke  is  pobUshed  in  the 
Federal  legister.  Comments  that  have 
been  filed  previously  on  these  projects 
are  already  in  the  project  record  and 
need  not  be  refiled. 

Written  comments  may  be  filed  with 
the  Secretary,  Federal  fiiergy  Regulatory 
Commission,  825  North  CapHot  Street, 
ME. ,  Washmgton,  DC  20426. 

All  written  OMrespondence  should 
clearly  show  one  or  more  of  the 
following  captions  on  the  first  page: 
Grand  Rapids  Pioiect  No.  2433,  White 
Rapids  Pit^Bct  Na  2357.  Chalk  Hill 
Project  Na  2394.  or  Little  Quinnesec 
Falls  Proiect  No^  2536. 

Intervenors — those  on  the 
Commission's  service  list  fior  these 
proceedings  (parties)— are  reminded  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list. 

Further,  if  a  party  or  interceder  files 
comments  or  document  with  the 
Commission  rriMing  to  the  merite  of  an 
issue  that  may  affisct  the  responsibihties 
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of  a  parttcolar  n  source  agenq^.  thay 
must  also  serve  i  copy  of  the  diicument 
on  that  resourcejagency. 

If  you  have  any  questions  please 
contact  llKnnasiCiBmp  at  (202)  2l»- 
2832. 

lanaCadwi) 
Secretory. 
{FR  Doc  94-3030^  Filed  12-8-94;  8:45  onl 


[Docket  No.  ER94  -15S-003,  alaL| 

Cam  Vtlot  EfeeUc  Inc.,  et  at;  Beetric 
Rate  and  Coipo^  PleguMfoa  Fmngc 

Deceaibv  1. 19M. 

Take  notice  th  it  the  MIowing  fifings 
have  been  raadelwith  the  Commission: 

1 .  Catex  Vitol  Ei^tric  Inc. 
(Docket  No.  ER94- 155-WS) 

Take  notice  th  it  on  Novembo-  IS. 
1994,  Catex  Vita  Electric  Inc.  fCVE) 
tendeted  f or  filii  g  oopiaa  of  its  qoKtarly 
reports  ragwdiiii  [  transactions  mterad 
into  piusoant  to  CVE*s  Rate  SchaduJe 
FERCNal. 

CoBunent  dat4 ;  December  15. 1994.  in 
accordance  with  SlMidardPai^aphE 
at  the  end  of  this  notice. 

2.  Potomac  Eled  ric  Pee— i  Cuopaay 
fDocket  No.  EX94-  MXMWOf 

Take  notice  th  it  on  November  29, 
1994.  Potomac  Sectric  Power  Company 
submitted  an  anended  filing  responding 
to  requests  for  ii^ormation  and 
clarification  boi$.  the  Office  of  Electric 
Power  Regulatioji.  An  effective  date  of 
December  1, 199 1,  with  waiver  of  notice 
is  requested. 

Comment  date :  December  12. 1994.  in 
accordance  with  Standvd  Paragraph  E 
at  the  end  of  this  notice. 

3.  Acme  Power  Markdii^  Inc. 

[Docket  No.  ER94-  [530-001) 
Take  notice  th  it  on  Novembw  16, 

1994.  Acme  Powifer  Marketing.  Inc. 

tendered  for  filing  copies  of  its  ameiyjed 

rate  schedule  in  he  above-referenced 

docket. 
Comment  date :  Decentber  15, 1994.  in 

accordance  with  Standard  Paragr^h  E 

at  the  end  of  this  notice. 

4.  DeslecPawcr !  iovices,  inc. 

{Docket  No.  ER94-  1612-«M^ 

Take  notice  th)  it  on  November  23, 
1994.  Destec  Pent  fer  Services.  lac: 
tendered  for  filin  i  supplemental 
information  to  iti  August  31, 1994, 
filing  in  the  above-referenced  docket. 

Comment  date;  December  15, 1994,  ki 
accordance  with  Standard  Pbiag^aph  E 
at  the  end  of  this  notice. 


5.  Engelhard  Power  Maricelii^  &ic 
[Dodkat  Nm  B»94-16ee  OOOl 

Take  notice  that  on  November  22; 
1994,  Engelhard  Power  Marketiag.  kic 
tendered  feruling  an  amoadment  in  the 
above-referenced  docket. 

OBauaeoe  dBterDeoe^ier  IS,  19B«,  in 
accotdaace  with  Standard  Faiagnpk  E 
at  the  cad  of  dus  notioe. 

6.  AIG  Tk-adingCocporatian 

(Docket  Na  ER94-18ai  OOal 
Take  notice  that  on  Kavvmkm  23. 

1994,  AIG  Trading  Corporation  tendered 

for  filing  an  amendment  in  the  above- 

referenc^  docket 
Comment  date:  December  15. 1994.  in 

accordance  with  Standard  Fuagirapb  E 

at  the  end  of  this  notice. 

7.  New  En^and  Fa%««r  Cempanj 

(Docket  No.  ER95-17-O0O) 

Take  notice  that  on  November  25v 
1994,  New  England  Power  CooapaBj 
tendered  for  filing  an  amendment  to  its 
October  17, 1994.  fillip  in  the  above- 
referenced  docket. 

Comment  date:  December  15, 1994,  in 
accordance  with  Standard  Para^r^ili  E 
at  the  oad  (rfthis  noitice. 

8.  Potomac  Edison  Cumpany 

(Docket  No.  ER95-39-«00i 

Take  notice  that  on  November  25. 
1994,  The  Potomac  Edison  ConpaBy 
supplemented  its  original  filing  in  this 
docket  in  sui^>ort  oi  propoaed  changes 
in  its  FERC  Electric  Tariff.  First  revised 
Volume  No.  3.  The  PotcHnac  Edison 
Company  has  also  requested  a  waiva  of 
the  sixty  day  notice  rule  for  this 
supplemental  filing.  The  proposed 
effective  date  for  tlbe  increased  rates  is 
January  1, 1995. 

Copies  of  the  filing  have  been 
provided  to  all  parties  of  record. 

Comment  date:  December  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Sonth  Carofina  Electric  &  Gas 
Corporation 

(Docket  Na  ER95-64-4IQ01 

Take  notice  that  on  November  8, 
1994,  South  Carolina  Electric  &  Gas 
Corporation  tendered  far  filii^  an 
amendmuit  to  its  October  24. 1994, 
filing  in  the  above-referenced  dodiet 

Comment  date:  December  15. 1994,  in 
accordance  vrith  Standard  Paragr^fkh  E 
at  the  end  of  this  notice. 

la  The  Washiaglen  Wafer  Power 
Company 

(Docket  No.  ERg5-77-000) 

Take  notice  that  on  November  25, 
1994,  The  Washington  Water  Power 
Company  (WWPJ,  tendered  for  filing 


with  the  Federal  Energy  Regulatory 
Commission  an  amendment  to  its 
transmission  wheeling  service 
agreement  for  the  City  of  Spokane  to 
Puget  Sound  Power  and  Light  Company 
to  include  the  First  Amendment  to  the 
Transmission  Service  Agreement  and  a 
revised  Exhibit  A. 

A  copy  of  this  filing  was  served  upon 
the  City  of  Spolcane  and  Puget  Soimd 
Power  and  Light  Company. 

Comment  date  December  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  England  Power  Company 

(Docket  No.  ER95-95-000] 

Take  notice  that  New  England  Power 
Company,  on  October  31, 1994, 
tendered  for  filing  a  revised  Service 
Agreement  between  New  England 
Power  Company  and  Boston  Edison 
Company  for  transmission  service  under 
NEP's  FERC  Electric  Tariff,  Original 
Volmne  No.  3. 

Comment  date:  December  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northern  States  Power  Company 
(Miimesota);  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  ER95-147-000] 

Take  Notice  that  on  November  2, 
1994,  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  jointly  tendered 
for  filing  the  existing  Exhibit  VII  and 
revised  Exhibits  VII  and  DC  to  the 
Agreement  to  Coordinate  Planning  and 
(^rations  and  Interchange  Power  and 
Energy  Between  Northern  States  Power 
Company  (Miimesota)  and  Northern 
States  Power  Company  (Wisconsin). 

Exhibit  Vn  sets  forth  die  specification 
of  the  rate  of  return  on  common  equity 
to  determine  the  overall  cost  of  capital. 
The  retiun  on  common  equity  for 
calendar  year  1995  is  the  same  as  that 
used  for  1994. 

Exhibit  vm  sets  forth  the 
specification  of  average  monthly 
coincident  peak  demands  for  calendar 
year  1995  for  each  of  the  Companies.  A 
statement  of  the  impacts  off  these 
coincident  peak  demands  on  each 
company  has  been  filed.  These  • 
coincident  peak  demands  were 
determined  upon  three  year  data 
consisting  of  18  months  actual  and  18 
months  projected.  The  changed  £rom  the 
use  of  the  average  of  the  12  monthly 
peak  demand  allocation  method  to  the 
use  of  the  36  months  was  approved  IX 
sets  forth  a  specification  of  depreciation 
rates  certified  by  the  Wisconsin  Public 
Service  Commission  (PSCW)  and  the 
depreciation  rates  currently  proposed  to 


and  pending  before  the  Minnesota 
Public  Utilities  Commission  (MPUC).  A 
statement  of  the  impact  of  the 
depreciation  rates  on  each  company  has 
been  filed. 

The  NSP  Companies  request  an 
effective  date  of  January  1, 1995,  for  this 
filing.  Copies  of  the  filing  letter  and 
Exhibits  VII,  VHI,  and  DC  have  been 
served  upon  the  wholesale  and 
wheeling  customers  of  the  Companies. 
Copies  of  the  filing  have  been  mailed  to 
the  State  Commissions  of  Michigan, 
Minnesota.  North  Dakota,  South  Dakota 
and  Wisconsin. 

In  addition,  on  November  21, 1994. 
Northern  States  tendered  for  filing 
supplemental  infonnatiori  to  its 
November  2, 1994.  fiHng  this  docket. 

Comment  date:  December  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  KCS  Energy  Marketing  Services, 
Inc. 

(Docket  No.  ER95-209-0001 

Take  notice  that  on  November  18, 
1994,  KCS  Energy  Marketing  Services. 
Inc.  tendered  for  filing  an  application 
for  blanket  authorizations,  of  certain 
waivers,  and  order  approving  rate 
schedule. 

Comment  date:  December  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Atlantic  City  Electric  Company 

(Docket  No.  ER95-210-OOOJ 

Take  notice  that  on  November  18, 
1994,  Atlantic  City  Electric  Company 
(ACE)  tendered  for  filing  an  Agreement 
for  Short-Term  Energy  Transactions 
between  ACE  and  LG&E  Power 
Marketing,  Inc.  ACE  requests  that  the 
Agreement  be  accepted  to  become 
effective  November  21, 1994. 

(Copies  of  the  filing  were  served  on  the 
New  Jersey  Board  of  Regulatory 
Commissioners. 

Comment  date:  December  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Public  Service  Company  of 
Oklahoma 

(Docket  No.  ER95-21 1-000] 

Take  notice  that  on  November  18, 
1994,  Pubhc  Service  Oimpany  of 
Oklahoma  (PSO)  tendered  for  filing 
three  Notices  of  Termination  stating  that 
the  power  sales  and  service  agreements 
between  PSO  and  the  City  of  New 
Cordell,  Oklahoma  (New  Cordell),  the 
aty  of  Kaw  City,  Oklahoma  (Kaw  Qty) 
and  the  City  of  Pawhuska,  Oklahoma 
(Pawhuska),  respectively,  filed  with  the 
Commission  and  designed  as  PSO  Rate 
Schedule  Numbers  170, 171.  and  176. 


were  cancelled.  The  effective  dates  of 
cancellation  are  as  follows:  (1)  January 
1, 1991.  for  New  Cordell;  (2)  September 
1, 1990,  for  Kaw  City;  and  (3)  July  1, 
1985,  for  Pawhuska. 

Copies  of  the  filing  have  been  sent  to 
the  Oklahoma  Corporation  Ck)mmission, 
Kaw  City.  New  Cordell  and  Pawhuska. 

Comment  date:  December  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER95-212-O0OJ 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
November  18, 1994.  tendered  for  filing 
an  Electric  Service  Agreement  between 
itself  and  Qtizen's  Power  &  Light 
Corporation  (Citizens).  "Hie  Electric 
Service  Agreement  provides  for  service 
imder  Wisconsin  Electric's  Coordination 
Sales  Tariff. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  firom  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Citizen's  and  tihe  PubUc 
Service  Commission  of  Wisconsin. 

Comment  date:  December  15, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  PSI  Energy,  Inc. 

(Docket  No.  ER95-213-000) 

Take  notice  that  PSI  Energy,  tac.  (PSI) 
on  November  18, 1994,  tendered  for 
filing  the  Transmission  and  Local 
Facilities  (TatLF)  Agreement  Calendar 
Year  1993  Reconciliation  between  PSI 
and  Wabash  Valley  Power  Association, 
Inc.  (WVPA)  and  hidiana  Municipal 
Power  Agency  (IMP A).  The  T&LF 
Agreement  has  been  designated  as  PSFs 
Rate  Schedule  FERC  No.  253. 

Copies  of  the  filing  were  served  on 
Wabash  Valley  Power  Association,  Inc., 
the  Indiana  Municipal  Power  Agency 
and  the  Indiana  UtiUty  Regulatory 
Commission. 

Comment  date:  December  15, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Southern  California  Edison 
Company 

(Docket  No.  ER95-2 15-000] 

Take  notice  that  on  November  18, 
1994.  Southern  California  Edison 
Company  (Edison)  tendered  for  fiUng 
the  Western  Systems  Coordinating 
Council  (WSCC)  Unscheduled  Flow 
Mitigation  plan  (Plan).  Montana  Power 
Corporation,  Nevada  Power 
Corporation.  PacifiCorp,  Pacific  Gas  and 
Electric  Company,  and  Sierra  Pacific 
Power  Company  have  tendered 
Certificates  of  Concurrence  supporting 
the  filing. 


/  VaL  SI.Ndl   M  /  Vaiaf,  DteaAet  9,  ISM  /  Nolkn 


The  Plan  alM  sets  foilk  t 

I  tet  »m  b*  *nd  to  &« 


f. 


(Blfa* 


Fkw,  aHk  &■  oHdHdolog^  fc 
detennining  eeck  ¥PSOC  MiaubM's 
contribution  to  those  coits. 

Cc^ies  of  the  fiKng  were  served  upon 
aU  of  the  WSCC  MtaOwrs  Md  aH  of  dw 
iTntn  ■lilfl]  iMioinfiMii  ihal  goimu 
MatM  in  whkk  the  VrSCC  Menrfwii 
provide  retail  ohdiic  sarvioB. 

CoatiMiit  iiair:DocaBri«rl5, 1991.  m 
accordance  %with  Stanftard  Parapaph  E 
at  thoflBd  of  this  ooik«. 

Slandanmvagrapfas 

E.  Any  person  desiring  to  be  hccid  or 
to  protest  said  filiBgsbcMkl  file  a 
motioB  to  iBlarvcDe  or  protest  with  the 
Fedenl  Eatugy  Bagelaloiy  ConunissMii. 
825  North  Captet  Street,  NE.. 
WashiBftoiw  DC  20426.  iA  aecordaoce 
with  Bttles  211  «»d  214  ol  the 
rwMiMiiHu's  BMlaaof  Pttctice  Mid 
Procedure  (18  CFR  3as.211  aed  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  befenre  die 
comment  date.  Pnutesls  will  be 
ooBsidend  by  tha  CcnmissioD  in 
detenniniQg  the  appn^Ndata  actioa  to  be 
takm.  but  will  not  aane  to  aaake 
protortantu  parties  io  the  paocaeding. 
Any  panoD  wishing  to  bscoBe  •  party 
must  file  a  motiaa  le  iotenieBfe^  Copies 
of  this  filing  are  OB  fib  with  tiie 
CommisaioB  and  ace  anioilable  £ar  public 


UisD^CMhaH; 

SeciBSBjy. 
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Notlot  of  Setttoment  Ofler 

December  2. 1904 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  ai^d  is  available 
for  public  inqMctioB. 

a.  Type  ctf  AppBcationr  ^few  License. 

hL  Project  Nos.:  2S28.  2527,  2194, 
2531.  2529.  253(k 

c  IM»  Application  Filed:  December 
17  awl  IS,  1991;  DMe  Qfl^  of 
Settlement  Fielrf:  Noven^t  28. 1994. 

d  Apphcant:  Centra)  Maine  Power 
Conpuy. 

e.  NameolPniiects:  Crtaract,  Skehou. 
Bar  bfills.  West  Buxton.  Bonny  Ea^. 
and  Hiram  Projects. 
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Maine 

»  FiladPniaUitt  toe  Fkiant  ] 
Act.  16  U.S.C  :  91(a)-825(r). 

h.  ApplicMt)CaalMt:Gaia>dC 

PDubn. ' 
Centnll 
Drive,  i 
3521. 

L  FE8C  CoBft  tct:  Bob  Bdl  (202)  2ia- 
2806. 

).  OaadliaoO  Ues^Commentedue: 
jaHuaqp  X 1995  ■,  layly  mmaawntt  due: 
January  17. 19S  5. 

k.  A  pint  Oflsr  of  Settlement  among 
Central  Maine  Power  Con^iaay;  Miinw^ 
Atlantic  Sea  Rim  Salman  CcuDmisaiQii; 
Maine  Departn^nt  ofLalaad  Fisbenes 
and  JNUdhSai  Maine  Department  of 
Marine  EBesouiaes;  U.Sw  Fish  and 
WildBfe  Service;  Ivlaine  Stale  Planning 
Office;  National  Marine  Fisheries 
Service;  Saco  ilwBr  SdBMB  Qafa;  Tkom 
Unlimited:  Atlantic  Salmim  Federatios; 
American  Rive^  Inc^  Maine  r^nniint^ 
Atlantic  Salmo»  Federation;  Maine 
;Council.  Trout  Unlimited;  the  city  of 
Saco;  the  dly  of  Biddeibrd:  New 
Hampridre  Dedsilment  of  Pish  and 
Game;  and  Sw^  Falls  Cbrporation  was 
filed  wift  the  Qommissicm  on  November 
28. 1994.  Cominents  and  reply 
comments  camBming  the  Oflisr  of 
Settlement  are  woe  as  hsted  above.  The 
ital  bnpact  Statement 
both  the  bcaoa^ 
>ve  mentioned  Saco 
[the  Offer  of 
:  issued. 

, of  the  Offer  or 

Settlement:  A  cbpy  of  the  Ofler  of 

Settlement  is  a<aiirfrfeft»  inspection 

and  reprodoctii  m  at  the  ConmissiOD's 

PuMic  RsfereM  e  and  Files  Maertenance 

Branch,  located  at  941  North  Capitol 

Street.  NE..  Rot^  3104.  Washington^  DC 

2tM26.  or  by  c^mg  f202)  208-1571.  A 

copy  is  also  arguable  for  inspection  and 

reproduction  at  Central  Maine  Power 

Company.  Edison  Drive  Augnsta,  ME 

0433a 

LoisD.CadieU. 

Secretary. 

(PR  Doc  94-303dl  Filed  12-8-94;  t»«5  mi^ 
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Draft  ^\ 
which  I 
actions  on  the  < 
River  projects  i 
Settlement  has  I 
1.  Available  1 


[Docket  Ma 
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ANR  Pfpelne  Gkx,  B  Rbso  NBftiral  Gas 
Company.  Trai^wonlhiMital  6as  Pf^ 
Line  Corpi;  W6fc»ot  Proposed 
Chenoes  In  FE|IC  Gas  Tariff 

0ec8aib8r5,M 

Take  notice  dkat  on  December  1. 1994, 
thedKnw4iatef  companies tniderod far 


UMI 


filing  as 
revised  tuiff 
effective 
The 


Paaaanh  fastitnurn  (001 1985  Funtfng 

Federal  Energy  Regulatory  rwiiBiinluB 
Qnlar  JasHod  OB  October  3. 1984.  in 
Dochal  No.  RP94-2*»-a0O.  Otdning 

Paragraph  (B). 

Any  person  desiring  to  be  heard  «  to 
pmlBst  a  filing  ahotthi  file  a  motkm  to 
intervNie  or  jmitest  erift  fte  Federal 
Energy  Regulatory  CoBimissiOB.  825 
North  Capitot  Street.  NE..  V^shington. 
DC  20426.  in  acooadsace  wid>  Rales  2» 
imii  711  nf  thr  rnaaaiiaafaia'i  talai  of 
Practice  and  PtooadanL  All  such 
motioBS  V  jMratests  rikonld  be  fikad  OB 
or  befon  Decenfaerl2;  19M.  Prafeaals 
will  be  CBtwideiod  by  tim  ComnJsaieB 
jB  datetminiBg  Aa  appani  iaiu  blUou  to 
be  tainn.  fani  wiU  not  Mfve  to  Brica 
protestants  parties  to  the 
Any  person  wiihiug  to  1 
mnst  filaa  motiaB  to  ii 
of  the  filings  are  OB  file  widt  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CesheD. 
Secretary. 

(PR  Doc.  94-30277  Filed  12-^»-S«;  8:45  ami 
nuNM  coos  «nr-ei-«r 

(DBckat  Na  Tueo-d-aa-ooq 

Colbrado  Intarstale  Gas  Coonpaay: 
Notice  of  Tarttr  Fmng 

Take  notice  that  on  December  1 ,  1994, 
Colorado  hrterstatoGas  Compeny  (CIG). 
filed  as  part  of  its  FERC  Gas  Tariff,  First 
Rsrised  Vc^ome  No.  1,  Tenth  Revised 
Sheet  No.  11,  reflecting  a  decrease  in  the 
raei  laimbuisenieul  percentage  for  Lost, 
Unaccoonted-For  ami  Odier  Paei  Gas 
from  0.81%  to  0.46%  effective  Jsnaery 
1, 1995. 

QG  states  that  copies  of  dtis  filing 
have  been  served  cm  CIG's  judicietional 
customers  emd  puMic  bodies. 

Any  person  desiring  to  be  heerd  orta 
protest  said  filing  shcmld  file  a  motien 
to  intervene  or  a  pnttesl  wi&  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
WashingtfHi,  D.C.  20428,  in  accordance 
with  $$385,211  ukI  386.214  of  the 
Connnissian's  Rules  of  Practice  and 
Procedure  (18  CFR  Sections  385.214  and 
388.211).  All  siich  petftioBS  or  protests 
sboeld  be  filed  on  arhefore  DetxnAer 
12. 1994.  Protests  win  be  cansidered  hf 
the  Commusiott  in  deteimimag  Ae 
appropriate  action  to  be  tdcen.  but  wilt 
mat  setve  to  mAe  pfotartants  parties  to 


^eprooaediag. 'Any  parson  wishing  to 

hacome  a  poty  most  file  a  motioo  to 

intervane.  Copiesof  this  fifing  are  on 

file  with  the  CounaiBsioB  and  are 

available  lor  puUic  hispection  in  the 

Piddic  Reference  Room. 

Lois  D.  Cashell. 

SccFBtory 

IFR  Doc.  94-30276  Filed  12-8-94;  8:45  am] 
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[Docket  No.  TM9&-3-34-OO0I 

Flarttfa  Gas  Tiansmission  Company; 

Notice  of  Proposed  Ctwnges  In  FEUC 
Gas  Tariff 

December  5, 1994. 

Take  notice  that  on  December  1. 1994, 
Florida  Gas  Transmission  Company 
(FGT),  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  effective  January  1. 1995. 
the  following  tariff  sheets: 

1st  KeviseilBighA  Ksviaed  Sheet  Na  8A 
Original  Sfaaet  No.  SAOl 
Original  Sheet  tio.  eA.02 
SevBoth  Revised  Sheet  No.  8B 
Original  Sheet  Na  8B.01 

FGT  states  that  Section  27  of  the 
Gowal  Terms  and  Conditions  (GTQ  of 
its  Tariff  provides  f<w  the  recovery  by 
FGT  of  gas  used  in  the  operation  of  its 
system  and  gas  lost  from  the  Systran  or 
otherwise  unaccounted  for.  The  Fuel 
Reimbursement  Chaige  estafahshed 
pursuant  to  Section  27  consists  of  the 
Current  Fnel  Reimbursement  Charge 
and  the  Annual  Fuel  Surcharge. 

FGT  eaq4aias  dial  the  Onrent  Fuel 
Reimbursemeitf  Chuge  is  ad|usted  each 
April  1  and  October  1  and  is  designed 
to  recover  current  fuel  use  and 
unaccounted  for  volumes  based  on 
historical  data  from  compar^^ 
calendar  periods  in  the  preceding  year. 
Differences  between  amounts  retmned 
by  FGT  pursuant  to  the  Fuel 
Reimbursement  Charge  and  the  artimt 
quuttities  used  by  FGT  and 
imaccounted  for  are  recorded  «wrh 
moiith  in  a  De£»red  Fuel  Account  FGT 
states  that,  pursuant  to  Section  27  of  the 
GTC,  the  Current  Fuel  Reimbursement 
may  be  adjusted  on  an  o«t-<rf-<7cle  basis 
ifrequired  to  more  closely  matcii 
vfdumes  retained  with  volumes  used 
and  unaccounted  for  in  order  to 
minimize  the  quantities  recorded  to  the 
Deferred  Fuel  Account. 

FGT  forther  explains  that  the  Annual 
Fuel  Surcharge  is  cranpuled  for  each 
twelve  nxHith  Recovery  Pcnod 
beginning  each  January  1  and  is 
designed  to  refimd  or  collect  the  balance 
of  the  Deferred  Fuel  Account  as  (rf  the 
preceding  August  31.  The  first  Anmud 
Fuel  Surdiaige  is  to  become  effective 


^nary  1, 1995  and  is  based  on  the 
vcrfmnes  mended  to  PGT*s  Deferred 
Furi  Account  during  tl»  period  from 
November  1, 1993  timmgh  August  1, 
1994.  til  accordance  widi  Section  27.E.1 
of  FGTs  GTC,  the  initial  Annual  Foel 
Surdiaige  is  computed  by  dividing  the 
Deferred  Furi  Accoimt  balance  as  of 
August  31. 1994  by  the  projected  1995 
drfiveries  by  FGT  under  its  Rate 
Schedules  FTS-1,  SFTS,  PTS-1.  PRS. 
and  ITS-1. 

FGT  states  that  since  the 
im|riementation  of  Order  No.  636  on 
Novonber  1. 1993.  FGT  has  made 
numerous  refinemoits  to  the  accounting 
and  data  processing  systems  used  to 
record  the  activity  «m  FGTs  piprihie 
system  m  the  restructured  environment. 
FGT  sMes  that  it  has  imd«taken  an 
ongoing  reconciliation  process  to 
analyze  the  data  captured  and  reported 
by  the  new  systems  developed  to 
implement  Order  No.  636.  including  the 
hiel  tracking  mechanism  provided  for  in 
Section  27  of  the  GTC.  As  a  result  of  the 
ongoing  reconcifiation  process,  data 
used  by  FGT  to  estaUish  die  Current 
Fuel  Reimbursement  Charge  Percentage 
made  effective  October  1. 1993  has  been 
adjusted. 

Accordingly,  pursuant  to  Section  27 
of  the  GTC  of  its  Tariff.  FGT  states  that 
it  is  filing  to  estabhsh  the  initial  Annual 
Fuel  Surchaige  of  <0.30>%  to  be 
effective  January  1. 1995  and  to  make  an 
out-of-cycle  adjustmoit  to  change  the 
Current  Fud  ReimbiBsement  Chaige  to 
2.47%,  also  to  be  effective  Januarv  1. 
1995. 

In  addition.  FGT  states  that  it  is 
revising  the  format,  or  piesraitation,  of 
the  data  contained  en  its  tariff  sbeete 
reflecting  the  currratly  effective  rates. 
FGT  states  that  these  changes  in  format 
are  pn^Kised  to  clarify  the  applicability 
of  the  various  surcharges  to  the  various 
rate  schedules  and  to  make  it  easier  for 
tariff  headers,  shippers,  end  pot«itial 
shii^iers  to  use  the  infcmnation 
contained  on  these  tariff  sheets. 

FGT  stales  that  copies  of  the  filing 
were  mailed  to  all  customers  serviced 
under  the  rate  schedules  affected  by  the 
filing  and  the  interested  state 
commissions. 

Any  person  desiring  to  be  heard  OTto 
iwotest  said  filing  dionld  file  a  Motion 
to  Intervene  or  Protest  with  the  Federal 
Eneigy  Regufetmy  Cmnmission,  825 
North  CapHol  Street.  NE.  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commissian's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  12, 1994. 
Protests  win  be  consideied  by  the 
Commission  in  determining  the 
appropriate  action  to  be  tdcen,  but  will 


not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  Motion  to 

Intervene.  Copies  of  this  filing  are  on 

fife  with  the  Commission  and  are 

availabfe  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  CasheH, 

SecTE&ny. 

(FR  Doc  94-302*1  Filed  12-8-94;  8:45  anl 
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Pochat  Nol  B»4-1«(M)(»f 

Otiar  Tail  Poaier  Company;  Notice  of 
HHng 

Ctecember  5. 1994. 

Take  notice  that  on  November  3. 
1994,  Otter  Tail  Power  Company 
tendered  far  filing  supplemental 
information  to  its  September  12, 1994, 
filing  in  the  above-referenced  docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Warfiington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  15, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determimng  the  appropriate  action  to  be 
t^en.  but  wiD  not  serve  to  make 
protestMits  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
rn^tection. 
LoisD.CasbeU. 
Secretary. 
[FR  Doa  94-30289  Filed  12-8-94;  8:45  ami 
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[Docket  No.  CP96-7S-00q 

Texas  Eastern  Traasiaission 
Corpoialion;  Notice  of  Appitcatton 

December  2, 1994. 

Take  notice  that  on  November  15. 
1994,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern).  5400 
Westheimer  Court.  Houston.  Texas 
77056-5310,  filed  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  (NGA).  and  §  157.7  of  the 
Commission's  regulations  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Texas  Eastern  to 
construct  and  operate  facilities 
necessary  to  utilize  firm  contract  storage 
services  and  to  purchase  and  recover  the 
cost  of  6.000.000  Ddcatherms  (Dthl  of 
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working  gas  for  system  load  balancing, 
operational  flexibility,  and  increased 
customer  support  for  emergency  and 
non-emergency  advance  deliver 
services,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open- to  public  inspection. 

More  specifically,  Texas  Eastern  seeks 
authorization  to:  (i)  Utilize  firm  contract 
storage  service  to  be  rendered  by  MS- 
1  Distribution  &  Storage  Corporation 
(MS-1  Distribution)  pursuant  to  a  gas 
storage  contract  between  MS-1 
Distribution  and  Texas  Eastern  dated 
November  1, 1994  (MS-1  Storage 
Contract);  (ii)  purchase  and  recover  the 
cost  of  6,000,000  Dth  of  working  gas  in 
storage;  (iii)  construct,  install,  own,  and 
operate  the  necessary  facilities  for  Texas 
Eastern  to  deliver  to  and  receive  fit>m 
MS-1  Distribution  natiuvl  gas  stored 
pursuant  to  the  MS-1  Storage  Contract; 
(iv)  make  available  to  Texas  Eastern's 
Rate  Schedules  FT-1,  CDS,  and  SCT 
customers  Emergency  Advance  - 
Deliveries  and  Non-emergency  Advance 
Receipt  and  Delivery  Service;  (v)  chaise 
Rate  Schedule  FT-1,  CDS,  and  SCT 
customers  an  initial  rate,  subject  to 
tracking  under  proposed  §  15.8  of  the 
General  Terms  and  Conditions;  and  (vi) 
place  into  efiiect,  without  condition,  the 
Pro  Forma  Tariff  Sheets  set  forth  in 
Exhibit  P  as  part  of  Texas  Eastern's 
FERC  Gas  Tariff. 

MS-1  Distribution  has  entered  into:  a 
lease  for  two  storage  caverns  in  Copiah 
County,  Mississippi  with  Copiah 
County  Storage  Company;  and  an 
agreement  with  TPC  Facilities,  Inc.  to 
operate  the  storage  caverns.  MS-1 
Distribution's  storage  caverns  will  be 
located  near  Texas  Eastern's  existing  30- 
inch  pipeUne  system.  Texas  Eastern  will 
construct,  own  and  operate  a  tap  and 
filter  separator  and  1.96  miles  of  24-inch 
pipeline  from  Texas  Eastern's  mainline 
near  M.P.  263  to  the  storage  facility.  A 
related  tap  and  filter  separator  is  also 
proposed  in  Copiah  County, 
Mississippi.  Texas  Eastern  estimates  the 
total  capital  costs  for  the  proposed 
facilities  is  $3,822,000  in  1997  dollars. 

The  MS-1  Storage  Contract  provides 
that  MS-1  Distribution  will  furnish 
Texas  Eastern  with  firm  storage  service 
equal  to  a  maximum  storage  quantity 
(MSQ)  of  6,000,000  Dth.  It  is  currently 
anticipated  that  the  service  will  be 
implemented  in  two  phases:  the  first 
phase,  with  3,000,000  Dth  of  firm 
storage  service,  available  for  the  winter 
season  commencing  November  1, 1997; 
and  the  second  phase  with  an  additional 
3.000.000  Dth  (for  a  MSQ  of  6,000,000 
Dth)  of  firm  storage  service,  available 
approximately  twelve  months  following 
the  implementation  of  the  first  phase. 
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siircharge.  subj< 
to  proposed  §  IJ 
and  Conditions  i 
Gas  Tariff,  applj 
FT-1.  CDS.  and] 
To  the  extent ' 


Texas  Eastern)  proposes  to  recover  the 
cost  associated  With  the  MS-1  Storage 
Contract,  the  6.(|00,000  Dth  of  working 
gas  required  to  fH  Texas  Eastern's 
storage  inventoir.  and  the  associated 
necessary  facilities  by  means  of  an 
initial  rate  comgrised  of  a  reservation 
to  tracking  pursuant 
.8  of  the  General  Terms 
f  Texas  Eastern's  FERC 
ible  to  Rate  Schedules 

customers, 
'exas  Eastern  is  not 
utilizing  storage  services  imder  the  MS- 
1  Storage  Contn  ct,  Texas  Eastern  also 
proposes  to  offe  Rate  Schedule  FT-1, 
CDS,  and  SCT  c  istomers  Emergency 
Advance  Delive  y  Service  and  Non- 
emergency Advi  ince  Receipt  and 
Delivery  Servia .  Emergency  Advance 
Delivery  Service  will  permit  Rate 
Schedules  FT-1 ,  CDS,  and  SCT 
customers  to  no  ninate  up  to  their 
Advance  Delive  y  Maximum  Daily 
Quantity  (MDQJ  in  emergency  situations 
for  advance  delweries  utilizing  Texas 
Eastern's  MS-1  Storage  Contract  rights 
during  periods  ( f  emergency  without 
being  required  ti » tender  to  Texas 
Eastern  receipts  of  equivalent  quantities 
on  such  day.  Teias  Eastern  will  also 
make  Non-emertency  Advance  Receipt 
and  Delivery  Service  available  to  FT-1, 
CDS,  and  SCT  CBstomers. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should,  on  or 
before  Decembei  23, 1994,  file  with  the 
Federal  Energy  legulatory  Commission. 
825  North  Capital  Street,  N.E., 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  piotest  in  accordance 
with  the  requireinents  of  the 
Conunission's  Rjles  of  Practice  and 
Procedure  (18  OfR  385.211  or  384.214) 
and  the  Regulatibns  under  the  Natural 
Gas  Act  (18  CFR157.10).  All  protests 
filed  with  the  Cdnunission  will  be 
considered  by  itfin  determining  the 
appropriate  acti<>n  to  be  taken  but  will 
not  serve  to  makfe  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  m  a  proceeding  or  to 
participate  as  a  oarty  in  any  hearing 
therein  must  fileja  motion  to  intervene 
in  accordance  wjth  the  Commission's 
Rules. 

Take  further  n  rtice  that,  pursuant  to 
the  authority  coi  tained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatoi  y  Commission  by 
Sections  3,  7.  an  1 15  of  the  Natural  Gas 
Act  and  the  Cora  mission's  Rules  of 
Practice  and  Pro  sdive,  a  hearing  will 
be  held  without  iuther  notice  before  the 
Commission  or  i  s  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  I  ime  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  hat  a  grant  of  the 
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certificate  is  required  by  the  public 
.  convenience  and  necessity.  If  motion  for 
leave  to  intervene  is  timely  filed  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Eastern  to  appear 
or  be  represented  at  the  hearing.     . 

Lois  D.  Cosheil, 

Secretary. 

IFR  Doc.  94-30278  Filed  12-8-94;  8:45  am) 

MLUNQ  COM  tnr-oi-M 

[Docket  No.  CP95-«9-0001 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Request  Under  Blanket 
Authorization 

December  2, 1994. 

Take  notice  that  on  November  23, 
1994,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  a  prior 
notice  request  with  the  Commission  in 
Docket  No.  CP95-9*-000  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  replace 
existing  turbochargers  with  larger 
capacity  turbochargers  and  associated 
equipment  at  Compressor  Station  No. 
505  in  Somerset  County,  New  Jersey, 
under  Transco's  blanket  certificate 
issued  in  Docket  No.  CP82-426-000 
pursuant  to  Section  7  of  the  NGA,  all  as 
more  fully  set  forth  in  the  request  which 
is  open  to  the  public  for  inspection. 

Transco  proposes  to  replace  existing 
turbochargers  with  larger  capacity 
turbochargers  and  associated  equipment 
on  eight  compressor  engines  in  order  to 
reduce  No,  emissions  at  its  Compressor 
Station  No.  505  in  Somerset  County. 
Transco  states  that  the  increased  air-to- 
fuel  ratio,  higher  heat  capacity,  and 
other  engine  adjustments  would  reduce 
the  Nox  emissions. 

Transco  asserts  that  because  the 
engines  already  operate  at  maximum 
horsepower  and  cannot  operate  at  a 
higher  horsepower  output,  replacement 
of  the  existing  turbochargers  with  larger 
capacity  turbochargers  would  not  enable 
the  engines  to  perform  above  their 
current  operating  horsepower.  Thus,  the 
larger  capacity  turbochargers  would  not 
increase  capacity  on  Transco's  system  in 
the  vicinity  of  Compressor  Station  No. 
505.  Transco  estimates  that  it  would 
cost  $9,458,000  to  replace  the 
turbochargers. 

Any  person  or  the  Commission 's«taff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 


pursuant  to  Role  214  of  the 

Cot— BJMww'sFiocwhMcri  Rates  (18  CFR 

3a&214>  •  MHiQn  to  kUwvHM  or  nolica 

of  intarveatioB.  aid  puEsaanl  to 

§  157.206  of  the  ib^u)atia»  «Bd^  tba 

NGA  (18  CFR  157.205}  a  pnHest  to  the 

requesL  If  ao  pRMaM  is  filad  wilfaiD  the 

alkwed  tiiae,.  the  pnpowd  adivi^ 

shall  be  deeiaad  to  be  mthcsized 

effectiare  the  dqr  >ftv  the  tian  aUoiiad 

fior  fibng  a  praiest  If  a  pralest  is  fifad 

and  not  withdmm  within  30  dajrs  after 

the  time  allowed  far  filing  a  protest,  the 

instant  requeal  riiaU  be  tnated  as  an 

apphcatian  for  authonzatkm  pursaaal 

to  Section  7  of  the  NGA. 

LotBDi.GMhett, 

Secfstai^ 

[FR  Doc.  94-30279  Filed  )2-»-94;  »45  mm] 
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[Docket  Nol  CP95^7»-M0| 

Texas  Etetam  Tcansmisaion 
Coiporafion;  Nofice  of  Applcation 

Decemlwr  2, 1994. 

Take  notice  that  on  November  15, 
1994,  Texas  Eastern  Transmission 
Coipantion.  (AppUcant),  5400 
Westhsinur  Court,  Houston,  Texas 
77056-5310  has  filed  under  Section  7(c) 
of  the  Natural  Gas  Act  (NGA),  and 
§  157.7  of  the  Commission's  Regulations 
for  a  certificate  of  PuUic  Convenience 
and  Necessity  authorizing  die  following: 

(1)  Construct,  own,  and  operate  .99 
miks  of  l&4ndi  pipeline  kop, 
including  the  Schylkill  River  Crossiiig 
on  Applicant's  16"  line  1-a  in 
Philadelphia  Coimty.  Pennsylvania; 

(2)  Upgrade  the  MOAP  for  20"  Line 
1-H  (22.7  miles)  from  718  pounds  per 
square  indi  (psi)  to  811  psi  between 
Applicant's  existing  PhoenixviDe 
Compressor  Station  and  Chester 
Junction  in  Chester  and  Delaware 
Coimties.  Pennsylvania; 

(3)  Provide  firm,  Icmg-term. 
incremantal  transportation  service  of 
natural  gas  under  Rate  Schedule  FT-1 
for  up  to  the  following  quantities; 


TrigBO-PtdadaiMiiri  Ensfgy 

Corporation 

Sun  Coaipany  ln& 


WM 


15.000 
15/X)0 


30JOQO 


(4)  Chatge.  asan  NGA  Section  7 
initial  rate,  a  separately  stated 
incremental  reservation  rate  for 
transportation  service  imder  ^ipKcant's 
Part  284  Rate  Schedule  PT-l. 

This  spplicatim  is  filed  as  part  of 
Appbcaat's  Flex-X  pioyat.  The 
transpeilatioR  satvioe  is  far  a  tent  of 


twenty  ]reKS  nd  is  piopoMd  to  begin 
on  November  1. 1996.  "The  eatimalcd 
coat  of  ite  fscilitMe  isS7,500,OOa 

AppKcaut  pcoposM  to  Uauhyurt 
natHtal  gss  on  a  fim  basis  ior  Tiigni- 
PhiUrWphia  Eaogr  Corpeoban 
(Trigen)  and  Sun  Con^osy  hu:.  (Svs) 
from  a  point  on  ^plicant's  mainlmc 
facilities  near  Eagle  in  Chester  County. 
Pennsylvania.  Voliunes  will  be 
delivered  to  THgen's  proposed  delivery 
point  near  Applicant's  14-inch  Line  No. 
1-A  at  M.P.  11.8  in  Philadelphia 
County.  Pennsylvania  and  to  Sun's 
proposed  delivery  point  oa  Applicant's 
Phikdetphia  Lateral  near  Girvd  Point. 
Pennsylvania. 

Applicant  has  filed  in  Docket  No. 
CP95-2-000.  an  ^if^caftion  under  te 
Comuisskia's  Part  157  bknkel 
construction  regulations  to  construct  the 
proposed  debveiy  poiat  for  Trigen. 
Until  the  firm  service  proposed  here  is 
available.  Applicant  will  provide 
interruptiUe  service  to  Trigen. 
Applicant  will  abo  file  to  constiuGt 
Sun's  driivery  pooot  under  Part  157 
hlantpf  oonstnictian  regulations. 
Appbcani  will  provide  intemipdUe 
service  to  Sun  until  the  firm  soYice  is 
avaiUik. 

Part  2d4  service  wiU  be  rendered  to 
the  shippers  under  Applicant's  existiiK 
FT-1  Rate  S^tedule.  Using  the 
incremental  capacity  as  proposed. 
Applicant  will  charge  the  shippers  an 
NCX  Section  7  initial  rate,  an 
incremental  Reservation  Charge, 
separately  stated  under  Applicant's  Part 
284  Rate  Schedule  FT-1.  The 
reservation  charge  is  desipied  to 
reimburse  Applicant  for  the  incremental 
cost  of  service  of  the  proposed  facilities. 
Based  upon  the  annual  cost  of  service 
associated  with  Ae  proposed  facility 
additions.  Applicant  proposes  an  initial 
monthly  Reservation  Charge  of  $4,087 
Dth/d  for  the  firm  transportation 
services  scheduled  to  commence  or 
NovembCT  1 ,  1996.  The  shi^iers  will 
also  be  charged  ttie  ACA  and  GRI 
surcharges  and  other  af^diGable  charges 
under  Rate  Schedule  FT-1.  Tlie 
reservatimi  Qiuge  fm^nsed  herein  will 
include  a  Non-^wt  F^iet  component. 

Any  peisoe  desiring  to  be  heard  or  to 
make  any  protest  with  regard  to  dds 
applicatioa  ^onld  on  or  beCote 
Decemba  23, 1994,  file  with  the  Federal 
Eno^  Rl^oktoiy  CommissioD, 
Wasfaingtan,  DC  20Z8,  a  motion  to 
intervene  ore  protest  in  accordaace 
wttb  die  requirements  of  die 
Commissioo's  Rales  of  Placlice  and 
Procedure  (18  CFR  385^14  or  385.211) 
and  the  Ragidaliflns  under  the  Natural 
Gas  Act  (18  CFR  157.10>.  All  protests 
filed  with  the  CoDuaissieB  will  be 
considand  bjr  it  in  determining  the 


appropriate  actioa  to  be  taicen  bat  will 
net  serve  to  ■afceAepretoJteats  parties 
to  Ae  piocueding.  Any  person  wishing 
to  become  a  pnty  to  Ae  proceedtBg  or 
to  potidpate  as  a  pevty  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  wiOi  the  Commission's 
Rutes. 

Take  finthernotice  that,  pursuant  to 
the  authority  nmtained  in  wd  subject  to 
the  juristficdoB  coBfened  upon  the 
Federal  Bnergy  Ragalalory  Coramissian 
by  Sections  7  and  15  of  the  Naturri  Gas 
Act  and  the  CoiBiBisuoa's  Rales  of 
Practice  and  Pkocedun,  a  beving  will 
be  held  without  fiwther  notice  before  the 
Commission  or  its  desi^ee  on  this 
application  if  no  raotiott  to  intCTvene  is 
filed  within  die  tialie  required  herein,  if 
the  Coramission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pnbKc 
convenience  wd  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  fikd.  or 
if  the  CommissiaB  on  its  own  motion 
believes  that  a  fennel  hening  is 
required,  finthar  notice  of  sach  hearing 
will  be  fhily  given. 

Under  the  procedure  herein  provided 
tor.  unless  otherwne  advised,  it  will  be 
unnecessary  for  AppUcuit  to  ^>pear  or 
be  represented  at  the  bearing. 
LoisD.CMhall. 
SscHtaty. 

IFR  Doc  94-302aO  FiM  12-«-94;  »:4S  Mnf 
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Add  Rafn  Program:  Nbtfce  of  Draft 
Wrttlen  Exemptions 

AGENCT:  Emironmental  Protectioo 

Agency  (EPA). 

ACTION:  Nobce  of  draft  written 

exemptions. 

SUMMARV:  The  U.S.  EavironraenUl 
Protectioo  A^ncy  is  issuing  for 
comment  dr^  wrrittea  exemptions  from 
Acid  Rain  permitting  and  monitoring 
requirements  to  9  ut^ity  unitsat  4 
plants  in  accordance  wkh  the  Acid  Rain 
Paograra  regulatioBs  (40  CFR  part  72). 
DATB:  Comments  chi  the  exemptioos 
proposed  by  this  action  must  be 
received  on  or  betore  January  9. 1995  or 
30  days  after  the  publication  date  of  a 
sianlv  notioe  in  local  newspapers. 
ADDRESSES:  Admiiristrative  Records. 
The  administrative  recmd  for  the 
exemptions,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operatmg  hours 
at  the  following  location:  EPA  Region  5. 
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Ralph  H.  Metcalfe  Federal  Bldg.,  77 
West  Jackson  Blvd..  Chicago,  IL  60604. 
Comments.  Send  conuneQts,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions  to  EPA 
Region  5  (A-18J),  Air  and  Radiation 
Division,  Attn:  David  Kee,  Director 
(address  above).  Submit  comments  in 
duplicate  and  identify  the  exemption  to 
which  the  comments  apply,  the 
commenter's  name,  address,  and 
telephone  number,  and  the  commenter's 
interest  in  the  matter  and  affiliation,  if 
any,  to  the  owners  and  operators  of  the 
unit  covered  by  the  exemption.  All 
timely  comments  will  be  considered, 
except  those  pertaining  to  standard 
provisions  under  40  CFR  72.9  and 
issues  not  relevant  to  the  exemptions. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  dedsion-mtiking 
process  by  clarifying  significant  issues 
affecting  a  new  unit  exemption. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Allan  Batka,  (312)  353-7316,  EPA 
Region  5. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Acid  Rain  Program  regulations  (40  CFR 
72.7),  utilities  may  petition  EPA  for  an 
exemption  from  permitting  and 
monitoring  requirements  for  any  new 
utility  unit  that  serves  one  or  more 
generators  with  total  nameplate  capacity 
of  25  MW  or  less  and  bums  only  fuels 
with  a  sulfur  content  of  0.05  percent  or 
less  by^weight.  On  the  earlier  of  the  date 
a  unit  exempted  imder  40  CFR  72.7 
bums  any  fuel  with  a  sulfur  content  in 
excess  of  0.05  percent  by  weight  or  24 
months  prior  to  the  date  the  exempted 
unit  first  serves  one  or  more  generators 
with  total  nameplate  capacity  in  excess 
of  25  MW.  the  unit  shall  no  longer  be 
exempted  under  40  CFR  72.7  and  shall 
be  subject  to  all  permitting  and 
monitoring  requirements  of  the  Add 
Rain  Program. 

EPA  is  issuing  written  exemptions 
effective  from  January  1, 1995  through 
December  31, 1999,  to  the  following 
newtmits: 

Alliant  Techsystems,  imit  1  in  ' 
Minnesota,  owned  and  operated  by 
Northem  States  Power.  The  designated 
representative  for  Alliant  is  Martin  F. 
Dinville. 

Blue  Earth  Water  and  Light 
Department,  units  7,  8,  and  9  in 
Minnesota,  owned  and  operated  by  the 
City  of  Blue  Earth.  The  designated 
representative  for  Blue  Earth  is  Jeffiey 
lansen. 

United  Health  Care,  units  1  and  2  in 
Minnesota,  owned  and  operated  by 
Northdm  States  Power,  llie  designated 


representative 
Martin  F.  Din  alle 
United  Hos  )ital 
Minnesota,  oi  med 
Northem  States 


representativi 
Martin  F.  Din  rille, 

Dated:  Noven  iber  28, 1994. 
Brian  |.  McLea^, 

Director.  Acid 

Atmospheric 

Radiation 
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(RAD)  Access  to 
Business  InfoFmation 


AGENCY:  Envii  snmental  Protection 
Agency  (EPA) 

ACTION:  Notici . 


SUMMARY:  EP/  has  authorized  its 
contractor.  Rai  lian  Corporation  (RAD)  of 
Austin.  Texas  md  Hemdon,  Virginia  for 
access  to  infoi  nation  which  has  been 
submitted  to  I  PA  under  sections  4,  5, 6, 
8, 9,  and  21  of  the  Toxic  Substances 
Control  Act  (T  5CA).  Some  of  the 
information  m  ly  be  claimed  or 
determined  to  je  confidential  business 
information  (Cul). 

DATES:  Access  to  the  confidential  data 
submitted  to  B  'A  will  occw  no  sooner 
than  Decembe  19, 1994. 
FOR  FURTHER  11  FORMATION  CONTACT: 
Susan  B.  Haze  i.  Director,  TSCA 
Environmenta  Assistance  Division 
(7408)  Office  0  f  Pollution  Prevention 
and  Toxics,  Ed  vironmental  Protection 
Agency,  Rm.  E  -545,  401  M  St..  SW.. 
Washington,  E  C  20460.  (202)  554-1404, 
TDD:  (202)  55'  -0551. 

SUPPLEMENTAR  r  INFORMATKM:  Under 
contract  niunb  ir  68-D4-0092, 
contractor  RAI  i  of  8501  North  Mopac 
Blvd.,  Austin,  rx  78759,  will  assist  the 
Office  of  PoUupon  Prevention  and 
Toxics  (OPPT)iin  assistance  in  the 
preparation  of  exposure  and  release 
assessments,  ai  id  generic  and  specific 
technical  evalii  ations  for  both  new  and 
existing  chemi  »ls  in  response  to 
requirements  i  ader  sections  4. 5. 6, 8. 
9,  and  21  of  TJ  CA.  In  accordance  with 
40  CFR  2.306(j  ,  EPA  has  determined 
thatimderEP/  contract  number  68-D4- 
0092.  RAD  wil  require  access  to  CBI 
submitted  to  ETA  under  th(Me  sections 
of  TSCA  to  perform  successmlly  the 
duties  specifier  under  the  contract. 
Some  of  the  inlormation  may  be  claimed 
or  determined  to  be  CBI. 

EPA  is  issuii  g  this  notice  to  inform 
all  submitters  c  f  information  under 


UMI 


sections  4.  5,  6, 8,  9,  and  21  of  TSCA 
that  EPA  may  provide  RAD  access  to 
these  CBI  materials  on  a  need-to-know 
basis  only.  Access  to  TSCA  CBI  wU 
take  place  at  EPA  Headquarters  and  at 
RAD's  site  located  at  2455  Horsepen 
Road,  Suite  250,  Hemdon,  VA.  RAD 
will  be  authorized  access  to  TSCA  CBI 
at  its  fecility  under  the  EPA  TSCA 
Confidential  Business  Information 
Security  Manual.  Before  access  to  TSCA 
CBI  is  authorized  at  RAD's  site,  EPA 
will  approve  RAD's  security 
certification  statement,  perform  the 
required  inspection  of  its  facility,  and 
ensure  that  the  facility  is  in  compliance 
with  the  manual.  Upon  completing 
review  of  the  CBI  materials,  RAD  will 
return  all  transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30, 1999. 

RAD  personnel  will  be  required  to 
sign  nondisclosiue  agreements  and  will 
be  briefed  on  appropriate  security 
procediu«s  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  November  23, 1994. 

George  A.  Boniiui,  - 

Acting  Director,  Information  Management  ' 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  94-30403  Filed  12-S-94;  8:45  am) 
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[ER-FRL-4718-2) 

Environmental  impact  Statements  and 
Reguialtons:  Availal>illty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  21. 1994,  through 
November  25, 1994,  pursuant  to  the 
Environmental  Review  Process  (ERP). 
imder  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10, 1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-AFS-f65224-MT  Rating  EC2 

Rimning  Wolf  Timber  Sales, 
Implementation,  Lewis  and  Claris 
National  Forest,  Judith  Ranger  District. 
Stanford.  Judith  Basin  County,  MT. 
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Summary 

EPA  expressed  concerns  regarding  the 
assessment  of  water  quality  impacts, 
and  the  adequacy  of  the  water  quality 
monitoring  program.  The  final  EIS 
needs  to  fidly  assess  all  potential 
impacts  of  management  actions. 

ERP  No.  D-AFS-K61132-CA  Rating  LOl 

Eight  Eastside  Rivers,  Wild  and 
Scenic  River  Study,  Suitability  or 
Nonsuitability,  Tahoe  National  Forest 
and  Lake  Tahoe  Management  Unit,  Land 
and  Resource  Management  Plans, 
Alpine,  El  Dorado  El  Dorado,  Placer, 
Nevada  and  Sierra  Counties,  CA. 

Summary 

EPA  expressed  a  lack  of  objections  for 
the  proposed  action.  However,  EPA 
suggests  that  the  final  EIS  address 
potential  water  quality  impacts,  air 
pollution  sources  and  visibility. 

ERP  No.  D-BLM-K67026-CA  Rating  EC2 

Briggs  Open  Pit  Heap  Leach  Gold 
Mine  Project,  Construction  and 
Operation,  NPDES  Permit  and  COE 
Section  404  Permit,  Inyo  County.  CA. 

Summary 

EPA  expressed  environmental 
concerns  regarding  potential  impacts  to 
water  quality,  wildlife,  air  quality,  and 
visual  quality.  Additional  information 
was  requested  for  impacts  to  surface 
water  and  wetlands,  facilities  designs, 
closure  of  the  heap  leach  pad, 
contingency  measure,  and  reclamation/ 
maintenance  of  the  heap  leach  pad  after 
project  completion  and  the  relationship 
between  the  proposed  mine  and  the  new 
Califomia  Desert  Protection  Act. 

ERP  No.  D-DOE-L39052-OR  Rating  EC2 

Columbia  River  System  Operation 
Review  (SOR).  Multiple  Use 
Management,  Long-Term  System 
Planning  By  Interested  Parties  Other 
than  Management  Agencies,  Canadian 
Entitlement  Allocation  Agreement 
Renewal  or  Modification  and  Pacific 
NW  Coordination  Agreement  Renewal 
or  Renegotiation,  OR. 

Summary 

EPA  expressed  concerns  regarding  the 
geographic  scope  of  the  draft  EIS:  degree 
of  integration  with  related  regional 
studies  addressing  salmon  survival: 
limited  baseline  data;  predictive 
accuracy  of  the  salmon  passage  models: 
dam  operational  impacts  on 
anadromous  and  resident  fish,  water 
quality  and  wetlands.  EPA 
recommended  these  issues  be  further 
discussed  including  mitigation 
measures  monitoring  requirements,  and 
the  need  to  develop  a  management 


approach  to  address  future  dam 
operational  changes. 

ERP  No.  D-FHA-De5034-WV  Rating 

Spring  Hills  Subdivision  Housing 
Project,  Constmction.  Fimding, 
Charlestown,  WV. 

Summary 

EPA  expressed  environmental 
objections  with  the  preferred  alternative 
due  to  potential  significant  impacts  to 
on-site  wetlands  and  the  adjacent 
Altona  Marsh.  EPA  also  expressed 
concerns  regarding'wretland  delineation 
and  stormwater  management  systems. 
EPA  recommended  that  another 
alternative  be  selected. 

FINAL  EISs 

ERP  No.  F-JUS-Gl  1010^00 

Joint  Task  Force  (JTF)— Six  Support 
Services  Continuation  Program, 
Implementation,  Programmatic  EIS,  TX. 
NM,  AZ,  CA.  U.S./Mexico  Border  and 
Texas  Gulf  Coast. 

Summary 

EPA  had  no  objections  to  the 
proposed  action. 

ERP  No.  F-USN-EllofS-FL 

Pensacola  Naval  Air  Station 
Realignment'.  Relocation  of  Memphis 
Naval  Air  Station  and  Closure  of  San 
Diego  Naval  Training  Center. 
Implementation.  Pensacola  Bay.  FL. 

Summary 

EPA  had  no  objection  with  the  project 
as  proposed. 

ERP  No.  FB-FHW-D40010-MD 

Boston  Street  Corridor  (a  part  of  the 
former  1-83  Corridor  Project) 
Transportation  Improvements.  Chester 
Street  to  Conlking  Street.  Additional 
Information  concerning  New 
Alternatives  Under  Consideration, 
Approval  and  Funding,  East  Baltimore. 
Baltimore  County.  MD. 

Summary 

The  final  EIS  adequately  addresses 
our  concerns  on  this  project. 

Dated:  December  B,  1994. 
Rkhard  E.  Sanderson. 

Director.  Office  of  Federal  Activities. 

[PR  Doc.  94-30376  Filed  12-8-94;  8:45  am] 

BOUNQ  CODE  aS«»-M-P 

[ER-FRL-471ft-11 

Environmental  impact  Statements; 
Notice  of  Availabiiity 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 


260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  November  28, 1994 
Through  December  02. 1994  Pursuant  to 
40  CFR  1506.9. 

nS  No.  940489,'fINAL  SUPPLEMENT. 
SFW 

Programmatic  EIS,  Federal  Aid  in 
Sports  Fish  and  Wildlife  Restoration 
Programs  Operation  and  Management. 
Updated  Information,  Implementation 
and  Funding.  Due:  January  09, 1995, 
Contact:  Columbus  H.  Brown  (703)  358- 
2156. 

EIS  No.  940490,  DRAFT  EIS,  NPS,  PA 

White-Tailed  Deer  Management  Plan. 
Implementation.  Gettysburg  National 
Military  Park  and  Eisenhower  Historic 
Site.  Adams  County.  PA,  Due:  February 
10, 1995,  Contact:  Hal  Greenlee  (717) 
334-0909. 

EIS  No.  940491.  DRAFT  EIS,  AFS.  MT 

Crane  Mountain  Salvage  Project, 
Resource  Management.  Implementation. 
Flathead  National  Forest.  Swan  Lake 
Ranger  District.  Flathead  County.  MT. 
Due:  January  23. 1995,  Contact:  Cathy 
Calloway  (406)  837-5081. 

EIS  No.  940492.  DRAFT  EIS.  NOA 

Atlantic  Mackerel,  Squid  and 
Butterfish  Fisheries.  Fishery 
Management  Plan.  Amendment  No.  5. 
Implementation.  Exclusive  Economic 
Zone  (EEZ)  off  the  US  Atlantic  Coast, 
Due:  January  23, 1995,  Contact:  David  R. 
Keifer  (302)  674-2331. 

EIS  No.  940493.  DRAFT  ElS.  FRC,  ME 

Penobscot  River  Basin  Hydroelectric 
Project.  Ripogenus  (FERC  No.  2572)  and 
Penobscot  Mills  (FERC  No.  2458) 
Operation  Changes  and  Minor 
Construction,  Licenses  Renewal, 
Piscataquis  and  Penobscot  Counties, 
ME.  Due:  January  23, 1995,  Contact:  Ed 
Meyer  (202)  219-7998. 

EIS  No.  940494.  DRAFT  SUPPLEMENT. 
NRC.TN 

Watts  Bar  Nuclear  Plant.  Unit  1  and 
2.  Updated  Information.  Related  to  the 
Operations.  Approval  for  Application 
for  a  Facility  Operating  License  and 
NPDES  Permit.  Rhea  County.  TN,  Due: 
January  30. 1995,  Contact:  Scott 
Flanders  (301)  504-1172. 

EIS  No.  940495,  HNAL  EIS.  USN.  MD 

Naval  Air  Warfare  Center  Aircraft 
Division,  Base  Realignment  and 
Construction,  Patuxent  River,  St. 
Mary's,  Calvert  and  Charles  Counties, 
MD,  Due:  January  09. 1995.  Contact: 
Mike  Bryan  (202)  685-3061. 


•a7«2 


/  VoL  59,  Ng  ;  36  /  Friday,  Dacember  a,  1994  /  Notices 


Federal  Regtoter  /  Vol.  59.  No.  236  /  Friday.  December  9.  1994  /  Notices 


63793 


EISNawMMW.BBAPTElSk  ffBCftlE. 
NH 

Saoo  Riv«r  Bain  HjNbopowar 
Dattiapmnm,  (FERC  P»^kI  Nok.  2528, 
2527. 2194.  2531,  2S29.  2530.  wd 
11365.  lioHiMet  and  Relicwises.  ME  and 
NH.  Due:  Jaauary  23, 1995.  Contact: 
Rich  McGuire  (202)  219-3094. 

EIS  Nn.  MMI7,  DBAFT  EB,  GOE,  GA, 
SC 

Sawannah  Haibor  Navigation  Pn^oct. 
Opoation  and  Mainlnnanrr.  Long  Turn 
Manogwnent  Stiatagy  Study,  Chatham 
County,  GA  and  Jasper  County,  SC.  Due: 
January  23, 1995,  Contact:  William 
Bailey  (912)  652-6791. 

EIS  Na.  MMM,  DRAFT  SUPPLEMENT, 
FRC.NB 

Kingsiey  Dam  Project  (FERC  No. 
1417)  and  North  Platte/Keystone 
Diversion  Dam  (FERC.  No.  1835) 
Hydroelectric  Project,  Additional 
Information.  Apjrfkxdon  for  Licenses, 
Near  the  Confluence  of  the  Ncnth/South 
Plattes,  Keith,  Lincohi,  Coden,  Dawson 
and  Grasper  Counties.  NB,  Duer  January 
23. 1995,  Contact:  Lois  D.  Cashell  (202) 
(202)  501-7704. 

Dated:  Decembw  6, 1994. 
Kkhard  E.  Sandenon, 
Director,  Office  of  Feikral  Activities. 
|FR  Doc.  94-30377  Filed  12-«-94:  «:45  am) 
MUMa  cool  I 
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[OPPTS-00163;  FRL-492S-q 

Biolachnofogy  Science  Adviaory 
Ccmmitlea;  Subcommmea  on 
PrMnanufactura  NoMcatton;  Review  of 
Nitrogen  Rxing  Rhizobium  IHeiiloti 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

SUIfMAftY:  There  will  be  a  1-day  meeting 
open  to  the  public  of  the  Biotechnology 
Science  Advisory  Committee's 
Subcommittee  on  Commercial  Use  of 
Genetically-Engineered  Microorganisras 
to  review  Research  Seeds'  application 
for  commercial  introduction  of  a 
Rhizobium  melihti  strain  RMBPC-2 
(PMN  P-92-403).  The  committee  will 
discuss  the  risk  assessment  prepared  by 
the  Agency  for  the  commercialization  of 
this  product.  The  pubUc  will  be  given 
an  opportimity  to  comment  Members  of 
the  public  are  requested  to  contact  the 
Agency  in  advance  concerning  their 
desire  to  comment  at  the  meeting. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  January  4, 1995,  starting  at 
9  a.m.  and  ending  at  5  pjn. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Crystal  Gateway  Marriott.  1700 


itteel 


Jefionon  Davis  Hi^T 
22202.  I 

FOR  RMTMEirMlOflMATION  CONTACT:  Ibfc. 

Creavery  Uoydj  Biotechnology  Sdc 

Advisory  Com 

of  Prevention. 

Substances,  En 

Agency,  401 M 

Washington, 

(202) 2 

assessment  an 


(MC-7l01).OiEce 
ides  and  Toxic 

iProlectiao 
SW..  Rm.  B-627, 
;  20460,  Telephone: 
■copiasaftheiisk 
ted  materials 
contact:  James  Willis,  Acting  Dbedor, 
Environmoital  Assistance  Division 
(7408),  Office  offPoIlutitm  Preventicm 
end  Toxics,  EntdRmmental  Protection 
Agency.  Rm.  £-643,  401  M  St.,  SW.. 
Washington,  DC  20460.  Tdej^ooe: 
202-554-1404,  ttlJD:  202-554-0551. 
These  documen  ts  also  may  be  gyrmtwd 
through  the  Inte  met  at  gopher.epa.gov. 

SUPPt^HENTARY  INfORMATION:  Reseaidi 
Seeds  is  the  sue  sessor  in  interest  to 
certain  genetically  modified  straina  oi 
Rhizobium  whii  'h  were  originally 
submitted  to  EP  \  for  review  by 
BioTechnica  Afl  riculture  International 

fremanufacture  notices 

puisuantto 
the  Toxic  Substances 
i).  Rhizobium  species 
slationships  with 
)y  causing  the  legumes 

,  des  within  which  the 
Rhizobium  species  fix  atmospheric 
nitrogen.  RMBP  :-2,  symbiotic  with 
alfalfa,  has  been  modified  for  enhanced 
nitrogen  fixatioi  .  The  PMN  strain  also 
contains  a  gene  or  resistance  to  the 
antibiotics  strep  tomycin  and 
spectinomycin  i)r  purposes  of 
identifying  RM^PC-2  in  the 
environment.  A^endance  by  the  public 
will  be  limited  tp  available  space. 
Persons  interested  in  making  public 
comment  or  interested  in  attending 
should  contact  (Treavery  Lloyd  at  202- 
260-6900,  or  byjFAX  to  202-260-0949. 
or  by  Internet  tc 

Iloyd.creavery@bpamaiI.epa.gov,  no 
later  than  Wednesday,  December  28. 
1994.  A  copy  of  any  public  comments 
should  be  forwarded  to  Creavery  Lloyd 
no  later  than  De^^mber  28, 1994. 

Dated:  Decemb^  5, 1994. 
Susan  H.  Wajland, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toiuc  Substances. 
|FR  Doc.  94-30484  Filed  12-a-94: 8:4S  am) 
BIUMQ  CODE  6560-61-F 
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AGENCY:  Enviranmootal  Pratectian 
Agency. 

ACnON:  Notices  of  Final  NPDES  Goieral 
Permite— MAG640e0O.  MEG640000, 
and  NHG640000. 

SUnURni^e  Regional  Admim'strator 
of  Region  I  is  issuing  Final  National 
Pollutant  Discharge  Eliminaticm  System 
(NPIKS)  General  Permit  fijr  water 
treatment  facilities  in  certain  waters  of 
the  States  of  Maine,  Massachusetts,  and 
New  Hampshke.  This  ganoal  NPIKS 
Permit  establishes  notice  of  intent  (NQl) 
requirements,  efilitent  limitations, 
standards,  prohibitions  and 
management  practices  Cor  facilities  with 
discharges  authorized  by  the  permit. 

Owners  and/or  opeiatofs  of  fiicibties 
disrharging  effluent  from  watw 
treatment  fiocilities  will  be  required  to 
submit  to  EPA.  Region  I,  a  notice  of 
intent  (NOI)  to  be  coveted  by  the 
appropriate  general  permit  within  180 
days  of  the  effective  date  of  this  permit 
and  will  receive  a  wnitteo  notification 
from  EPA  of  permit  coverage  and 
.authorizatitm  to  discharge  under  the 
general  permit. 

DATES:  This  general  permit  shall  be 
effective  on  Jamiary  9, 1995  and  will 
expire  five  3raars  firmn  the  efiEective  date. 
The  authorizatian  to  discharge  dull 
become  efhctive  upon  notification  by 
EPA  that  the  operator  is  covered  by  this 
permit 

ADDRESSES:  Notices  of  intent  to  be 
authorized  to  discharge  under  these  ^ 
permits  should  be  sent  to:  U.S. 
Environmental  Protection  Agency, 
NPDES  Program  Opwations  Section, 
P.O.  Box  8127,  Boston,  Massadiusetts 
02114. 

The  submittal  of  other  information 
required  under  these  permits  or 
individual  permit  applicaticms  ^ould 
be  sent  to  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACH 

Suprokash  Sarker,  Wastewatn 
Management  Branch,  Water 
Management  Division,  WMM. 
Environmental  Protection  Agency.  J.  F. 
Kennedy  Federal  Building.  Boston, 
Massachusetts  02203,  Telephone  (617) 
565-3573. 

SUPPLEMENTARY  INFORMATION: 

I.  Intraditction 

The'Regional  Administrator  of  Region 
I  is  issuing  final  general  permit  for 
effluent  discharges  from  water  treatment 
facilities  to  certain  waters  of  the  States 


of  Maine,  Massachusetts,*and  New 
Hampshire.  This  notice  contains  two 
sets  of  appendices.  Appendix  A 
simimarizes  EPA's  response  to  major 
comments  received  on  the  draft  general 
permits  published  on  July  28, 1994  (59 
FR  38465).  Appendix  B  contains  the 
final  general  NPDES  permits  including 
Part  n.  Standard  Conditions. 

n.  Coverage  of  General  Permits 

Section  301(a)  of  the  Clean  Water  Act 
(the  Act)  provides  that  the  dischaige  of 
pollutants  is  unlawful  except  in 
accordance  vnth  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit.  Although  such  permits  to  date 
have  generally  been  issued  to  individual 
discharges,  EPA's  regulations  authorize 
the  issuance  of  "general  permits"  to 
categories  of  discharges.  See  40  CFR 
122.28  (48  FR  14146,  April  1, 1983). 
EPA  may  issue  a  single,  general  permit 
to  a  category  of  point  sources  located 
within  the  same  geographic  area  whose 
permits  warrant  similar  pollutant 
control  measures. 

The  Director  of  an  NPDES  permit 
program  is  authorized  to  issue  a  general 
permit  if  there  are  a  number  of  point 
sources  operating  in  a  geographic  area 
that: 

1.  Involve  the  same  or  substantially 
similar  types  of  operations; 

2.  Discharge  the  same  types  of  wastes; 

3.  Require  the  same  effluent 
limitations  or  operating  conditions; 

4.  Require  the  same  or  similar 
monitoring  re<iuirements;  and 

5.  In  the  opinion  of  the  Regional 
Administrator,  are  more  appropriately 
controlled  under  a  general  permit  than 
under  individual  permits. 

Violations  of  a  condition  of  a  general 
permit  constitutes  a  violation  of  the 
Clean  Water  Act  and  subjects  the 
discharger  to  the  penalties  in  Section 
309  of  the  Act. 

Any  owner  or  operator  authorized  by 
a  general  permit  may  be  excluded  fit)m 
coverage  of  a  general  permit  by  applying 
for  an  individual  permit.  This  request 
may  be  made  by  submitting  a  NPDES 
permit  application  together  with  reasons 
supporting  the  request  no  later  than  90 
days  after  pubUcation  by  EPA  of  the 
final  general  pennit  in  the  Federal 
Register.  The  Director  may  require  any 
person  authorized  by  a  general  permit  to 
apply  for  and  obtain  an  individual 
permit.  Any  interested  person  may 
petition  the  Director  to  take  this  action. 
However,  individual  permits  will  not  be 
issued  for  sources  discharging  effluent 
fiom  water  treatment  facility  covered  by 
this  general  pentdt  unless  it  can  be 
clearly  demonstrated  that  inclusion 
under  the  general  permit  is 
inappropriate. 


The  IXrector  may  consider  the 
issuance  of  individual  permits  when: 

1.  The  discharge  is  a  significant 
contributor  of  pollution; 

2.  The  discharge  is  not  in  compliance 
with  the  terms  and  conditions  of  the 
general  permit; 

3.  A  cnange  has  occurred  in  the 
availability  of  demonstrated  technology 
or  practices  for  the  control  or  abatement 
of  pollutants  applicable  to  the  point 
source; 

4.  Effluent  limitations  guidelines  are 
subsequenUy  promulgated  for  the  point 
sources  covered  by  the  general  permit; 

5.  A  Water  Quafity  Management  plan 
containing  requirements  applicable  to 
such  point  sources  is  approved;  or 

6.  Circumstances  have  changed  since 
the  time  of  the  request  to  be  covered  so 
that  the  discharger  is  no  longer 
appropriately  controlled  under  the 
general  permit,  or  either  a  temporary  or 
permanent  reduction  or  elimination  of 
the  authorized  discharge  is  necessary; 

In  accordance  with  40  CFR 
122.28(b)(3)(iv).  the  applicabiUty  of  the 
general  permit  is  automatically 
terminated  on  the  effective  date  of  the 
individual  permit. 

Under  this  general  permit,  ownera 
and  operators  of  potable  water  treatment 
plants  in  Massachusetts,  Maine  and 
New  Hampshire  may  be  granted 
authorization  to  discharge  process 
generated  wastewaters  into  watere  of  the 
respective  States  as  follows: 

a.  treated  presedimentation 
underflow; 

b.  treated  underflow  from  the 
coagulation/settling  processes  using 
aluminum  compounds  or  polymers  as 
coagulants;  and 

c.  treated  filter  backwash  water  fit)m 
filtera. 

This  permit  shall  apply  specifically  to 
operatore  that  have  a  discharge  from  a 
point  source  such  as  a  sludge  settling 
lagoon  or  other  device  whereby 
comparable  control  of  suspended  sofids 
is  possible. 

Authorization  under  the  permit  shall 
require  prior  submittal  of  certain  facility 
information.  Upon  receipt  of  all 
required  information,  the  permit  issuing 
authority  may  allow  or  disallow 
coverage  under  the  general  permit. 

The  following  list  shows  the  criteria 
which  will  be  used  in  evaluating 
whether  or  not  an  individual  permit 
may  be  required  instead  of  a  general 
permit. 

1.  Evidence  on  non-compliance  imder 
previous  permit  for  the  operation; 

2.  Preservation  of  high  quality  watere 
and  fisheries; 

3.  Facilities  with  an  effluent  discharge 
flow  of  over  1.00  MGD  maximum  daily 
for  the  states  of  Massachusetts  and  New 


Hampshire  and  0.15  MGD  ma»mum 
daily  for  the  state  of  Maine; 

4.  Production  of  effluent  at  the  facility 
other  than  using  aluminum  compound 
or  polymer  as  coagulant;  and 

5.  Use  of  land  application  as  a  means 
of  discharge; 

6.  For  the  state  of  Maine,  a  minimum 
dilution  of  effluent  of  100:1  in  the 
receiving  water  at  7Ql0  should  be 
stipulate^. 

the  similarity  of  the  discharges  has 
prompted  EPA  to  prepare  this  draft 
general  permit  for  public  review  and 
comment.  When  issued,  this  permit  vwU 
enable  facihties  to  maintain  comphance 
with  the  Act  and  will  extend 
environmental  and  regulatory  controls 
to  a  large  niunber  of  discharges  and 
reduce  some  pennit  backlog.  The 
issuance  of  this  general  permit  for  the 
geographic  areas  described  below  is 
warranted  by  this  similarity  of  (a) 
environmental  conditions,  (b)  State 
regulatory  requirements  applicable  to 
the  discharges  and  receiving  watere,  and 
(c)  technology  employed. 

In  the  State  of  Maine,  there  are  271 
industrial  applicants  or  permittees,  ft  is 
estimated  that  13  of  tiie  industiies  tiiat 
have  direct  discharges  to  the  watere  of 
the  State  are  strictly  water  treatment 
focilities. 

In  the  State  of  New  Hampshire,  there 
are  171  estimated  industrial 
applications  or  permittees,  ft  is 
estimated  that  2  or  more  of  the 
industries  that  have  the  direct 
discharges  to  the  watere  of  the  State  are 
strictly  water  treatment  facilities. 

In  the  Commonwealth  of 
Massachusetts,  there  are  651  industrial 
apphcants  or  permittees,  ft  is  estimated 
that  33  of  the  industries  that  have  direct 
discharges  to  the  waters  of  the  State  are 
strictly  water  treatment  facilities. 

m.  Conditions  of  the  General  NPDES 
Permit 

A.  Geographic  Areas 

Maine  (Permit  No.  MEG640000)— All 
of  the  discharges  to  be  authorized  by  the 
general  NPDES  permit  for  the  State  of 
Maine  from  dischargers  are  limited  to 
Class  B.C.SB  and  SC  watere  of  die  State, 
except  lakes.  The  drainage  areas  must  be 
more  than  10  square  miles. 

Massachusetts  (Permit  No. 
MAG640000)— All  of  the  discharges  to 
be  authorized  by  the  general  NPDES 
pennit  for  the  Commonwealth  of 
Massachusetts  dischargere  are  Umited  to 
Class  B,  ans  SB  waters  as  designated  in 
Massachusetts  Water  Quality  Standards, 
314  CMR  4.00  et  seq.  Discharges  into 
Class  A  water  needs  review  and 
approval  by  MADEP. 

New  Hampshire  (Pennit  No. 
NHG640000)— All  of  the  discharges  to 
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B.  NatipcaOon  byPgrmittets 

Operaton  of  fiMdlittes  whoa* 
disoiaige,  or  discharges,  are  deecribed 
in  Part  n  and  whoat  fadMtiaa  are 
located  in  die  gaogn|ikic  anas 
described  in  tet  BL  A.  above  may    ' 
anbmit  to  the  Ragianid  Ateinistialar, 
Region  I,  a  notice  of  iatant  to  be  covered 
by  the  appropiiate  ganenl  permit 
within  lao  (kys  of  the  efia^ve  date  of 
the  gananl  ponnit  This  written 
notificatian  must  inchide  the  owner's  or 
operator's  legal  name  and  address;  die 
facility  name  and  addreas;  die  nombar 
andtypeoffaribtjeatobecovwed,  tto 
facility  kicatiuis;  a  t^M^apl^  map  (or 
other  mqi  if  a  fopogr^pbicmap  is  not 
available)  indicating  iU  facility 
locations;  the  nainea  of  the  receiving 
waters  into  uddch  diedMfge  will  occur; 
a  detenniuadon  as  to  whedier  or  not  the 
facility  discharge  will  adversriy  aflinct  a 
listed  or  proposed  to  be  listed 
endangered  or  threatened  species  or  its 
critical  habitat  (see  Part  E). 

The  facilities  andiorized  to  disdmge 
under  a  final  general  permit  will  receive 
written  notification  finnn  EPA,  Region  I, 
with  State  concnmnce.  Faihue  to 
submit  to  EPA,  Region  I,  a  notice  of 
intent  to  be  covered  or  failure  to  receive 
from  EPA  written  notification  of  pormit 
coverage  means  that  the  facility  is  not 
authorized  to  discharge  undra  this 
general  permit. 

C.  Efflaait  LimitfOituu 

1.  Statutory  Requirements 

The  Qean  Water  Act  (the  Act) 
prohibits  the  discharge  of  pollutants  to 
waters  of  the  United  States  without  a 
Natiraial  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
unless  such  a  discharge  is  otherwise 
authorized  by  the  Act.  The  NPDES 
Permit  is  the  mechanism  iised  to 
implement  technology  and  water  quality 
based  effluent  limitations  and  other 
requirements  including  monitoring  and 
reporting.  The  NPDES  permit  was 
developed  in  accordance  with  various 
statutory  and  regulatory  authorities 
established  pursuant  to  the  Act  The 
regulations  governing  the  EPA  NPE^S 
Permit  program  are  generally  found  at 
40  CFR  parts  122, 124. 125  and  136. 

EPA  is  required  to  consider 
technology  and  water  quality 
requirements  when  developing  permit 
limiU.  40  CFR  part  125  Subpart  A  sets 
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case  basis  ondbr  sactton  402(aNl)  olAo 
Act,  should  belincluded  in  ^0  pennit. 
The  dean  V  iater  Act  laqoteB  that  dl 
diacbarges,  at  1 1  mlmmum,  i 
efiluent  limita  ions  baaed  on  the 
techaoloBcal  I  apabiUty  of  I 
to  control  pollutants  in  their  disdiaqga. 
Section  301(b)ll)(A)  of  dw  Act  raqnizes 
theappiicatioi  ofBestPracdcaUe 
tkmtrolTechn  ilogy  Currently  AvailaUe 
(BPT)  with  thfl  statutory  deadbnafar 
compliance  be  ng  July  1. 1977. 1 
otherwise  autl  oriad  by  ^  Act 
Section  301(b)t2)  of  dw  Act  1 
application  of  Peat  Canventioiilri 
Control  Technblogy  (BCT)  far 
conventional  |  oUutants.  and  Beet 
Available  Ted  nology  Economically 
Achievable  (bAt)  for  non-conventional 
and  toxic  poUatants.  The  oomiriiance 
deadline  for  BCT  and  BAT  being  March 
31. 1980. 

2.  Technology^ased  Effluent 
Limitations 

EPA  has  notbromulgated  National 
Effluent  Guidelines  &»  water  treatment 
facilities.  For  a  category  where 
Guidelines  haw  been  {wiuaulgalad,  the 
issuance  of  an  individual  pomit  fnr  the 
discharges  woald  be  more  i^i^opriate 
(See  40  CFR  li2.28(b)(3MiMC)). 
Therefore,  as  p  tovided  m  sectien 
402(a)(1)  of  th<  Act.  EPA  has 
determined  to  saue  this  general  pennit 
utilizing  Best  I  rofieesional  luc^gemont 
(BPT)  to  meet  I  iie  above  stated  criteria 
for  BAT/BCT  c  escribed  in  section 
304(b)  of  dte  A  :L  Accordingly  monthly 
average  TSS  lii  nitation  is  established 
based  upon  bet  i  professional  judgement 
pursuant  to  Se  :tion  402(aHl)  of  the 
CWA. 

Water  Quality  )ased  Effluent 
Limitations 

Under  Secti«  n  301(bj(l)(C)  of  dw  Act 
discharges  are  ^ubject  to  efOuent 
limitations  bas6d  on  water  quality 
standards  and  to  the  conditions  of  State 
certification  uiider  section  401  of  the 
Act.  Receiving 
established  a 
narrative 
andJ(x  tBdetsl 
classification. 
EPA  obtain  St 
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requiremmts  are 
irding  to  niunerical  and 
Is  adopted  under  state 
w  for  each  stream  use 
te  CWA  requires  that 
:e  certification  which 
states  that  all  water  quality  standards 
will  be  satisfied-  Regulations  governing 
State  certification  are  set  forth  in  40  CFR 
§124.53  and  124.55. 

Secticm  101(i)(3)  of  the  Act 
specifically  prohibits  the  discharge  of 
toxic  pollutanti  in  toxic  amounts.  The 
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criteria  in  .their  \ 

(See  MataaTtda  88.  Aittcb  4-A.  aaetfoo 
420  aad  aactieB  464.4.A44); 
M— arhniatti  314  CMR  4.a6(5Xe);  and 
New  Hampdrire  Pari  Bav-Yh 
432JI2(c)(4)  that  pnhftits  such 
discharges.  Tha  pennit  does  not  alkwr 
for  the  addition  of  materials  or 
chemicals  in  amounts  which  would 
produce  a  toxic  efibct  to  any  aquatic  life. 

The  efihient  frmn  dw  water  treatment 
facility  may  contain  toxic  poQutants  due 
to  use  of  chemicals  and  chlorine. 
Ifowever.  they  do  not  oimtain  hazardous 
polhitanta  or  oil  and  graaae.  Therefore, 
water  quality  criteria  eM^bshed  fbr  oil 
and  ^eese  and  hazardous  ptrilutants  do 
not  apply  to  these  disGhaiges.  Water 
QuaUty  Standards  and  State 
certification  requirements  appficaUe  to 
these  diadiaigee  have  been  leviawed  by 
EPA  and  the  limits  coon)  testing 
requimnents  for  eadi  State  are  gi  vol 
below: 

Massachusetts:  Limits  of  Max.  Daify 
TSS,  Mcmthly  Average  ud  Max  Deity 
Settlart>Ia  Sdids  and  pH.  Testing 
requirements  far  CSikitiiw,  Ahnmnum, 
LC50  and  C-NOEC 

Maine:  Limits  of  Chlorine  AlumimuB 
and  pH.  Testing  requiranents  of  LC50 
and  C-NOEC. 

New  Hampshire:  Ussdi  of  pH.  Testing 
requirements  of  Chlorine,  Aluminum, 
LC50  and  C-N(KC. 

D.  Antidegradation  Provisioas 

The  conditions  of  the  permit  reflect 
the  goal  of  the  CWA  and  EPA  to  achieve 
and  mainttin  water  qnali^  standards. 
The  environmental  regulations 
pertaining  to  the  State  Antidegradation 
Policies  whidi  protect  the  State's 
siirface  waters  from  falling  below  State 
standards  for  water  quality  are  found  in 
the  following  provisions:  Maine  Title 
38,  Article  4-A.  Section  464.4.F.; 
Massachusetts  Water  Quali^  Standards 
314  CMR  4.04  Antidegradation 
Provisions;  and  New  Hampshire  policy 
RSA  485-A;8.  VI  Part  Env-Ws  437.01 
and  Env-Ws  437.02. 

This  general  permit  will  not  apply  to 
any  new  or  increased  discharge  unless 
it  can  be  determined  that  such 
discharges  will  result  in  insignificant 
effects  to  the  receiving  waters.  This 
determination  shall  be  made  in 
accordance  with  the  appropriate  State 
Antidegradation  Pc^cies. 

E.  Monitoring  and  Reporting 
RequiremerOs 

Effluent  limitatims  and  monitraing 
requirements  are  included  in  the  genial 
permit  describing  requirements  to  be 
imposed  on  facilities  to  be  covered. 


Facilities  covered  by  the  final  general 
permits  will  be  required  to  submit  to 
EPA,  Region  I,  and  the  appropriate  State 
a  Discharge  Monitoring  R^x>rt 
containing  effluent  data  on  a  semi- 
annual basis. 

The  monitoring  reqiiirements  have 
been  established  to  yield  data 
representative  of  the  discharge  under 
authority  of  Section  308(a)  of  the  Act 
and  40  CFR  122.41(j),  122.44(1)  and 
122.48,  and  as  certified  by  the  State. 

F.  Endangered  Species 

Discharges  that  may  adversely  affect  a 
listed  or  proposed  to  be  listed 
endangered  or  threatened  species  or  its 
critical  habitat  are  not  authorized  under 
.this  general  permit  without  the  written 
approval  of  the  Fish  and  Wildlife 
Service  and/or  the  National  Marine 
Fisheries  Service. 

The  Fish  and  Wildlife  Service  has 
indicated  that  the  dwarf  wedge  mussel 
(Alsmidonta  heterodon).  a  Federally 
listed  endangered  species,  occurs  in  a 
stretch  of  the  Connecticut  River  fitim 
Lebanon,  New  Hampshire  to 
Weathersfield  Bow,  Vermont,  in  the 
Ashuelot  River  in  Keene,  New 
Hampshire  and  historically  fitim  a 
number  of  rivers  in  Massachusetts,  Any 
facility  whose  discharge  may  adversely 
effect  the  mussel  or  any  other 
threatened  or  endangered  species  or  its 
habitat  is  required  to  contact  the  Fish 
and  Wildlife  Service  at  the  following 
address  in  order  to  make  a  formal 
determination:  United  States 
Dep>artment  of  the  Interior,  Fish  and 
Wildlife  Service,  400  Ralph  Pill 
Marketplace,  22  Bridge  Street.  Concord, 
New  Hampshire  03301-4901. 

The  National  Marine  Fisheries  Service 
has  indicated  that  the  endangered 
shortnose  stuigeon  (Acipenser 
breviirostrum)  inhabits  certain  sections 
of  the  Penobscot,  Kennebec  and 
Androscoggin  Rivers  in  Maine,  and  the 
•Merrimack  and  Ccmnecticut  Rivers  in 
Massachusetts.  Any  facility  whose 
discharge  may  adversely  effect  the 
sturgeon  or  any  other  threatened  or 
endangered  species  or  its  habitat  is 
required  to  contact  the  national  Marine 
Fisheries  Service  at  the  following 
address:  United  States  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Service,  Habitat  and 
Protected  Resources  Division,  One 
Blackburn  Drive,  Gloucester, 
Massachusetts  01903-2298. 

G.  Other  Requirements 

The  riemaining  conditions  of  the 
permit  are  based  on  the  NPDES 
regulations  40  CFR  Parts  122  tiirough 
125  and  consist  primarily  of 


management  requirements  common  to 
all  permits. 

IV.  State  Certification 

Section  401  of  the  CWA  provides  that 
no  Federal  license  or  permit,  including 
NPDES  permits,  to  conduct  any  activity 
that  may  result  in  any  dischaige  into 
navigable  watera  shall  be  granted  until 
the  State  in  which  the  dischaige 
originates  certifies  that  the  dischaige 
will  comply  with  thp  applicable 
provisions  of  sections  301, 302,  303, 
306.  and  307  of  the  CWA.  The  section 
401  certification  process  has  been 
completed  for  all  States  covoed  by 
today's  general  pennit. 

V.  Administrative  Aspeda 

A.  Request  To  Be  Covered 

A  facility  is  not  covered  by  any  of 
these  general  permits  until  it  meets  the 
following  requirements.  First,  it  must 
send  a  notice  of  intent  to  EPA  and  the 
appropriate  State  indicating  it  meets  die 
requirements  of  the  permit  and  wants  to 
be  covered.  And  second,  it  must  be 
notified  in  writing  by  EPA  that  it  is 
covered  by  this  general  permit 

Any  facility  operating  under  any 
effective  individual  NPDES  permit  may 
request  that  the  individual  permit  be 
revoked  and  that  coverage  imder  the 
general  pennit  granted,  as  outlined  in  40 
CFR  122.28(b)(3)(v).  If  EPA  grants 
coverage  under  the  general  permit,  EPA 
wiU  so  notify  the  facility  and  revoke  the 
individual  pennit 

Facilities  with  expire  individual 
permits  that  have  been  administratively 
continued  in  accordance  with  §  122.6 
may  apply  for  coverage  under  this 
general  permit.  When  coverage  is 
granted  the  expired  individual  permit 
automatically  will  cease  being  in  effect. 

B.  The  Coastal  Zone  Management  Act 
The  Coastal  Zone  Management  Act 
(CZMA),  16  U.S.C.  §§  1451  et  seq.,  and 
its  implementing  regulations  (15  CFR 
Part  930]  require  that  any  federally 
licensed  activity  affecting  the  coestal 
zone  with  an  approved  Coestal  Zone 
Management  Program  (CZMP)  be 
determined  to  be  consistent  with  the 
CZMP.  EPA.  Region  I.  has  determined 
that  these  general  NPDES  permits  are 
consistent  with  the  CZMP.  EPA  has 
received  certification  from  the 
Massachusetts,  Maine,  and  New 
Hampshire  coastal  zone  agencies  for  a 
determination  that  these  three  permits 
are  consistent  with  their  respective  State 
policies. 

C.  The  Endangered  Species  Act 

EPA  Region  I  has  concluded  that  the 
discharges  to  be  covered  by  the  general 
NPDES  permits  will  not  affect  or 


jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species  or 
adversely  affect  its  critical  habiut.  The 
U.S.  Fish  and  Wildfife  Service  and  Uie 
National  Marine  Fisheries  Service 
concur  this  conclusion. 

D.  Environmental  Impact  Statement 
Requirements 

The  general  permits  do  not  authwize 
the  construction  of  any  water  resources 
project  or  the  impoundment  of  any 
water  body  or  have  any  effect  on 
historical  property,  and  are  not  major 
Federal  activities  needing  preparation  of 
any  Environmental  Impact  Sutement. 
Therefore,  the  Wild  and  Scenic  Rivers 
Act,  16  U.S.C.  S§  1273  et  seq.,  the 
National  Historic  Preservation  Act  of 
1966, 16  U.S.C  §§  470  et  seq.,  the  Fish 
and  Wildlife  Coordination  Act,  16 
U.S.C.  §§  661  e»  seq.,  and  the  National 
Environmental  PoUcy  Act.  33  U.S.C. 
§§  4321  et  seq.,  do  not  apply  to  the 
issuance  of  tiiis  general  NPDES  pomit. 

VI.  Other  Legal  Requirements 

A.  Economic  Impact  (Executive  Order 
12291) 

EPA  has  reviewed  the  effect  of 
Executive  Order  12291  on  this  draft 
general  permit  and  has  determined  that 
it  is  not  a  major  rule  under  that  order. 
This  regulation  was  submitted 
previously  to  Uie  Office  of  Management 
and  Budget  for  review  as  required  by 
Executive  Order  12291.  The  Office  of 
Management  and  Budget  has  exempted 
this  action  fitmi  the  review 
reqiiirements  of  Executive  Order  12291 
pursuant  to  Section  8(b)  of  that  Order. 

B.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regidated  facilities  by  these 
draft  general  NPDES  permits  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  §§3501  et.  seq.  The  information 
collection  requirements  of  these  draft 
permits  have  already  been  approved  by 
the  Office  of  Management  and  Budget 
under  submissions  made  for  the  NPDES 
p«mit  program  under  the  provisions  of 
the  Clean  Water  Act.  No  comments  fiom 
the  Office  of  Management  and  Budget  or 
the  public  were  received  on  the 
information  collection  requirements  in 
these  permits. 

C.  The  Regulatory  Flejfibility  Act 
After  review  of  the  facts  presented  in 

the  notice  printed  above,  I  hereby 
rortiiy.  pursuant  to  the  provisions  of  5 
U.S.C  §  605(b),  that  this  permit  does  not 
have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
Moreover,  the  draft  permit  will  reduce 
a  significant  administrative  burden  on 
regulated  sources. 
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Dated:  November  20. 1994. 
JohBP.DeVUIan. 
Regional  Administrator. 

Appendix  A— Smmiiary  of  Responaee  to 
Pnblk  Commeiits  on  the  July  28, 1994 
Draft  General  PwmH 

Based  on  comments  from  the  States  of 
Maine  and  New  Hampshire  the 
requirement  of  Footnote  No.  1  under 
Part  I  l.a.  is  limited  for  the  State  of 
Massachusetts  only.  Based-on  another 
comment  the  note  A.l.h.  under  Part  I 
A.l.h.  has  been  changed.  The  change  is 
that  the  Toxicity  testing  will  be 
performed  when  requested  by  EPA  or 
State  within  90  days  after  the  date  of 
request. 
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Appendix  B— Final  General  Permit 

Under  the  National  Pollutant  Discharge     including  effluen 

Elimination  System  (NPDES) 


1.  Massachusetti ,  Maine  and  New 
Hampshire  Gene -alPertnit 

In  compliance  writh  the  provisions  of 
the  Federal  Cleu  Water  Act,  as 
amended.  (33  U..  i.C  1251  et.seq.  the 
"CWA")  operato  s  of  facilities  located  in 
Part  in  A.  which  discharge  effluent  from 
water  treatment  I  iciUties  as  defined  in 
Part  n  of  Suppleipentary  Information  to 
waters  as  design^ed  in  Part  III  A  in 
accordance  with  effluent  limitations, 
monitoring  requirements  and  other 
conditions  set  foah  herein. 

This  permit  sh^U  become  effective 
when  issued. 

This  permit  an^  the  authorization  to 
discharge  expire  at  midnight,  five  years 
from  the  effective  date  of  the  Federal 
Register  Pubhcat  on. 

This  permit  coi  isists  of  Part  I  below 


Note:  The  Following  general  NPDES  permit 
has  been  combined  for  purposes  of  this 
Federal  Register  notice  in  order  to  eliminate 
duplication  of  material  common  to  all 
permits  for  the  individual  states. 


limitations, 
monitoring  requii  ements  etc.  and  Part  U 
General  Requiren  tents. 

Operators  of  fai  lilities  within  the 
general  permit  an  sa  who  fail  to  notify 
the  Director  of  thi  sir  intent  to  be  covered 
by  this  general  pe  rmit  and  receive  no 
written  notificatii  in  of  permit  coverage 


Effluent  characteristic 


Flow  (MGD) 

TSS  (mg/1)  ...„ 

Settieat)te  Soiids  (ml/l)\ 

PH 

Aluminum  (mg/l) 

LC50&C-NOEC2  3  

Cttlorine  Residual  *  ug/l . 


Footnotes: 

'  Requirement  for  the  State  of  Massachusetts  only. 
'SaiTBles  sfwll  be  taken  or>ly  when  discharging. 
11-9::^  "^  **  concentration  of  effluent  in  a  sample  that  causes  ...u,. 
No  Ot»en«d  Chronic  Effect  Concentration  (C-fJOEC)  Is  the  highej  t 
partal  liffrcycle  test  which  causes  no  adverse  effect  on  growth,  survi*il 
*Test  only  if  chlorination  is  used  in  ttie  process. 


b.  The  discharge  shall  not  cause 
objectionable  discoloration  of  the 
receiving  waters. 

c.  There  shall  be.  no  discharge  of 
floating  solids  or  visible  foam.  The 
discharge  shall  be  adequately  treated  to 
insure  that  the  surface  water  remains 
free  from  pollutants  in  concentrations  or 
combinations  that  settle  to  form  harmful 
deposits,  float  as  foam,  debris,  scum  or 
other  visible  pollutants.  It  shall  be 
adequately  treated  to  insure  that  the 
surface  waters  remain  free  from 
pollutants  which  produce  odor,  color,     ' 
taste  or  turbidity  in  the  receiving  water 
which  is  not  naturally  occurring  and 
would  render  it  unsuitable  for  its 
designated  use. 


or  those  who  are  denied  by  the  Director 
are  not  authorized  under  this  general 
permit  to  discharge  bom  those  fadUties 
to  the  receiving  waters. 

Signed  this  18th  day  of  November  1994. 
DavidA-FieiTa, 

Director,  Water  Management  Division, 
Environmental  Protection  Agency,  Region  I. 
Boston,  Massachusetts.' 
Andrew  Gottlieb, 

Director.  Office  of  Watershed  Management. 
Bureau  of  Resource  Protection. 
Commonwealth  of  Massachusetts,  Boston. 
MA. 

PaHI 

A.  Effluent  Limitations  and  Monitoring 
Requirements 

1.  During  the  period  beginning 
effective  date  and  lasting  through 
expiration,  the  permittee  is  authorized 
to  discharge  from  each  outfall  effluent 
bom  water  treatment  facilities  to 
receiving  waters  as  designated  in  Part  HI 
A. 

a.  Such  discharges  shall  be  limited 
and  monitored  by  the  permittee  as 
specified  below: 


Discharge  limitations 


Monitoring  requirements 


Avg. 
nrwntnly 


Max. 
daily  ^ 


Measurement 
frequer)cy2 


Sample  type 


See  note  A.1.  i 

30  50 

.1  0.2 

SeefJoteA  l.g. 

See  note  A.I  j 

Seenote  A.1.hComp 

Seenote  A.l.k 


1/week Daily  average. 

1/week Grab. 

1/week Grab. 


1/month  Grab. 

Comp. 

1/week Grab. 


rw^lity  to  50%  of  the  test  population  at  a  spedfk:  time  of  observation. 

concentration  of  effluent  to  which  organisms  are  exposed  in  a  life-cvcle  or 
'  and  reproduction. 


d.  The  effluent  imitations  are  based 
on  the  state  water  quality  standard  and 
are  certified  by  thfe  states. 

e.  Samples  takeh  in  compliance  with 
the  monitoring  reiuirements  specified 
above  shall  be  tak  sn  at  the  point  of 
discharge. 

f.  All  discharge)  i  as  designated  in  Part 
n  of  Supplementa  ry  Information  shall 
pass  through  a  sel  tling  pond  for  24 
hours  minimum  qetention  time  or  other 
approved  treatmebt  system  and  meet  the 
effluent  limitatiot  s  in  Part  I.A.l.a.  prior 
to  discharge  to  wa  tera  of  the  states. 

gpH. 

Massachusetts 


classifications,  imless  these  values  are 
exceeded  due  to  natural  causes.  The 
following  table  specifies  ranges  for 
Massachusetts: 


Classification 

Range 

B 

6.5-8.3 

6.5-9.0 

-      6.5-8.5 

6.5-9.0 

0  ._ 

SB 

SC 

The  pH  of  the 
less  than  nor 
given  for  the 


e  fluent  shall  not  be 
grea  er  than  the  range 
rece:  ving  water 


Maine 

The  pH  range  in  both  freshwater  and 
saltwater  is  6.0  to  8.5  su.  unless 
establishes  on  a  case-by-case  basis  (By 
State  Policy). 
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New  Hampshire 

The  pH  of  the  effluent  shall  not  be 
less  than  6.5  standard  units  (su)  nor 
greater  than  8.0  su  at  any  time  unless 
these  values  are  exceeded  due  to  natural 
causes. 

h.  One  chronic  and  modified  acute 
toxicity  screening  test  shall  be 
performed  by  the  permittee  when 
requested  by  EPA  or  State  %^thin  90 
days  after  the  date  of  request.  One  grab 
sample  will  be  taken  during  normal 
facility  operation.  The  Ceriodaphnia 
dubia  for  fresh  water  and  sea-urchin  for 
marine  water  shall  be  used  as  test 
organism  in  the  test.  A  copy  of  the  test 
procedure  and  detailed  protocol  will  be 
provided  upon  request  from  EPA, 
Region  1.  The  results  of  the  chronic 
biological  test  (C-NOEC  and  LC50)  will 
be  forwarded  to  State  and  EPA  within 
30  days  after  the  completion  of  all  tests. 

i.  The  states  of  Massachusetts  and 
New  Hampshire  will  have  a  maximum 
daily  limit  of  1.0  mgd.  The  state  of 
Maine  will  have  a  maximum  daily  limit 
of  0.15  mgd. 

j.  For  the  states  of  Massachusetts  and 
New  Hampshire  report  only.  For  the 
state  of  Maine  the  maximimi  daily  limit 
of  Altmiinum  will  be  5.0  mg/1. 

k.  For  the  states  of  Massachusetts  and 
New  Hampshire  report  only.  For  the 
state  of  Maine  the  maximum  daily  limit 
of  chlorine  residual  will  be  1.0  mg/1. 

B.  Monitoring  and  Reporting 

Maine,  Massachusetts  and  New 
Hampshire 

Monitoring  results  obtained  during 
the  previous  6  months  shall  be 
summarized  for  each  quarter  and 
reported  on  separate  Uschaige 
Monitoring  Report  Form(s)  postmarked 
no  later  than  the  15th  day  of  the  month 
following  the  completed  reporting 
period.  The  reports  are  due  on  the  15th 
days  of  January  and  July.  The  first  report 
may  include  less  than  6  months 
information. 

Signed  copies  of  these,  and  all  other 
reports  required  herein,  shall  be 

submitted  to  the  Directoi- and  the  State 
at  the  following  addresses  as  follows: 

a.  EPA  shall  receive  copy  of  all 
reports  required  herein:  NPDBS  Program 
Operations  Section.  Water  Compliance 
Branch  Water  Management  Division. 
Environmoital  Protection  Agoicy.  Post 
Office  Box  8127,  Boston.  MA  02114. 

b.  Massachusetts  Division  of  Water 
Pollution  Control 

(1)  The  R^onal  offices  wherein  the 
discharge  occurs,  shall  receive  a  copy  of 
all  reports  required  herein: 
Massachusetts  Department  of 
Environmental  Protection , 
Massachusetts  Division  of  Water 


Pollution  Control.  Western  Regional 
Office,  436  Dwight  St,  Suite402 
Springfield,  MA  01101 
Massachusetts  Department  of 
Environmental  Protection, 
Massachusetts  Division  of  Water 
Pollution  Control,  Southeastern 
Regional  Office.  20  Riverside  Drive 
Lakeville,  MA  02346 
Massachusetts  Department  of 
Environmental  Protection 
Massachusetts  Division  of  Water 
Pollution  Control,  Northeastern 
Regional  Office,  10  Commerqe  Way. 
Wobum,  MA  01801 
Massachusetts  Department  of 
Environmental  Protection, 
Massachusetts  Division  of  Water 
Pollution  Control.  Central  Regional 
Office.  75  Grove  Street,  Worcester, 
Massachusetts  01605 
(2)  All  notifications  and  reports 
required  by  this  permit  shall  be 
submitted  to  the  States  at: 
Massachusetts  Department  of 
Environmental  Protection,  Office  of 
Watershed  Management.  40  Institute 
Road.  North  Grafton.  MA.  01536. 

c  Maine  Department  of 
Environmental  Protection. 

Signed  copies  of  all  reports  required 
by  this  permit  shall  be  sent  to  the  State 
of  Maine  Department  of  Environmental 
Protection,  Operation  and  Maintenance 
Division,  State  House.  Station  17. 
AuRusta,  ME  04333. 

d.  New  Hampshire  Department  of 
Environmental  Services. 

Signed  copies  of  all  reports  required 
by  this  permit  shall  be  sent  to  the  State 
at:  New  Hampshire  Department  of 
Environmental  Services.  Water  Supply 
and  Pollution  Control  Division,  Permits 
and  Compliance  Section;  P.O.  Box  95, 
Concord,  New  Hampshire  03302-0095. 

C.  Additional  General  Permit  Conditions 
1.  Notification  Requirements 

a.  Written  notificatioii  of 
commencement  of  operations  including 
the  legal  names  and  addresses  of  the 
ownera  and  operator  and  the  locations, 
niimber  and  type  of  fiKnlities  and/or 
operations  covered  shaU  be  submitted. 

(1)  For  existing  discharges  within  iso 
days  after  the  effective  date  of  this 
permit,  by  operators  whose  facilities 
and/or  operations  are  dischai]ging  into 
the  general  permit  area  on  the  efiiactive 
date  of  the  permit;  or 

(2)  For  new  or  substantially  increased 
discharges  30  days  prior  to 
conunenoement  of  the  discharge  by 
operators  whose  fscilities  and/or 
operations  commence  discharge 
subsequent  to  the  effective  date  of  this 
permit. 

b.  Operaton  of  facilities  and/or 
operations  within  the  general  permits 


area  who  foil  to  notify  the  Diiectw  of 
their  intent  to  be  covered  by  this  general 
permit  and  do  not  obtain  written 
authorization  of  coverage  are  not 
authorized  imder  this  general  permit  to 
discharge  from  those  facilities  info  the 
named  receiving  waters. 

2.  Termination  of  Operations 

Operators  of  fadUties  and/or 
operators  authorized  under  this  permit 
shall  notify  the  Director  upon  the 
termination  of  discharges.  The  notice 
must  contain  the  name,  mailing  address, 
and  location  of  the  facility  for  which  the 
notification  is  submitted,  the  NPDES 
permit  nimiber  for  the  water  treatment 
facility  discharge  identified  by  the 
notice,  and  an  indication  of  whether  the 
operator  of  the  dischai^^  has  changed. 
The  notice  must  be  signed  in 
accordance  with  the  signatory 
requirements  of  40  CFR  §  122.22. 

3.  Renotification 

Upon  reissuance  of  a  new  general 
permit,  the  permittee  is  required  to 
notify  the  Director  of  the  intent  to  be 
covered  by  the  new  general  permit. 

4.  When  the  Director  May  Require 
AppUcation  for  an  Individual  NPDES 
Permit 

a.  The  Director  may  require  any 
person  authorized  by  this  permit  to 
apply  for  and  obtain  an  individual 
NPDES  permit.  Any  interested  person 
may  petition  the  Director  to  take  such 
action.  Instances  where  an  individual 
permit  may  be  required  include  the 
following: 

(1)  The  discharge(s)  is  a  significant 
contributor  of  pollution: 

(2)  The  discharger  is  not  in 
comphance  with  the  conditions  of  this 
permit; 

(3)  A  change  has  occurred  in  the 
availability  of  the  demonstrated 
technology  of  practices  for  the  control  or 
abatement  of  poUutants  applicable  to 
the  point  source; 

(4)  Effluent  limitation  guidelines  are 
promulgated  for  point  sources  covered 
by  this  permit; 

(5)  A  Water  Quality  Management  Plan 
containing  requirements  applicable  to 
such  point  source  is  approved;  or' 

(6)  The  point  8ource(s)  covered  by  this 
permit  no  longer 

(a)  Involves  the  same  volume  or 
substantially  similar  types  of  operations 

(b)  Discharges  the  same  type  of 
wastes; 

(c)  Requires  the  same  effluent 
limitations  or  operating  conditions: 

(d)  Requires  the  same  or  similar    ^ 
monitoring  and 

(e)  In  the  opinion  of  the  Director  is 
more  appropriately  controlled  under  a 
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general  permit  than  under  an  individual 
NPDES  peimit. 

b.  The  Director  may  require  an 
individual  permit  only  if  the  permittee 
authorized  by  the  general  permit  has 
been  notified  in  writing  that  an 
individual  permit  is  required,  and  has 
been  given  a  brief  explanation  of  the 
reasons  f(v  this  decision. 

5.  When  an  Individual  NPDES  Peimit 
is  issued  to  an  operator  otherwise 
subject  to  this  general  permit,  the 
applicability  of  this  permit  to  that 
owner  or  operator  is  automatically 
terminated  on  the  effective  date  of  the 
individual  permit. 

Part  n.  Standard  Conditions 

Section  A.  General  Requirements 
1.  Duty  To  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation 
of  the  Clean  Water  Act  and  is  groimds 
for  enforcement  action;  for  permit 
termination,  revocation  and  reissuance, 
or  modification:  or  for  denial  of  a  permit 
renewal  application. 

a.  The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
estabUshed  \mder  Section  307(a)  of  the 
CWA  for  toxic  pollutants  and  with 
standards  for  sewage  sludge  use  or 
disposal  established  under  Section 
405(d)  of  the  CWA  within  the  time 
provided  in  the  regulations  that 
establish  these  standards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement. 

6.  The  CWA  provides  that  any  person 
who  violates  Sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  CWA  or  any 
permit  condition  or  limitation 
implementing  any  of  such  sections  in  a 
permit  issued  under  Section  402,  or  any 
requirement  imposed  in  a  pretreatment 
program  approved  imder  Sections 
402(a)(3)  or  402(b)(8)  of  the  CWA  is 
subject  to  a  civil  penalty  not  to  exceed 
$25,000  per  day  for  each  violation.  Any 
person  who  negligently  violates  such 
requirements  is  subject  to  a  fine  of  not 
less  than  $2,500  nor  more  than  $25,000 
per  day  of  violation,  or  by  imprisonment 
for  not  more  than  1  year,  or  both.  Any 
person  who  Jtno  wng/y  violates  such 
requirements  is  subject  to  a  fine  of  not 
less  than  $5,000  nor  more  than  $50,000 
per  day  of  violation,  or  by  imprisonment 
for  not  more  than  3  years,  or  both.  Note: 
See  40  CFR  122.41(a)(2)  for  additional 
enforcement  criteria. 

c.  Any  person  may  be  assessed  an 
administrative  penalty  by  the 
Administrator  for  violating  Section  301, 
302,  306,  307,  308,  318,  or  405  of  the 
CWA,  or  any  permit  condition  or 


Federal  Register  /  Vol.  59.  No.  236  /  Friday.  December  9.  1994  /  Notices 


limitation  impementing  any  of  such 
sections  in  a  p<  rmit  issued  under   * 
Section  402  of  I  he  CWA.  Administrative 
penalties  for  CI  iss  I  violations  are  not  to 
exceed  $10,000  per  violation,  with  the 
maximiun  amount  of  any  Class  I  penalty 
assessed  not  to  exceed  $25,000. 
Penalties  for  Clkss  II  violations  are  not 
to  exceed  $10,abo  per  day  for  each  day 
during  which  tie  violation  continues, 
with  Uie  maxin^imi  amount  of  any  Class 
n  penalty  not  to  exceed  $125,000. 

2.  Permit  Actio  is 

This  permit  i  lay  be  modified,  revoked 
and  reissued,  of  terminated  for  cause. 
The  filing  of  a  i^uest  by  the  permittee 
for  a  permit  modification,  revocation 
and  reissuanceior  termination,  or  a 
notification  of  flanned  changes  or 
anticipated  noiicompliance  does  not 
stay  any  perm  it  condition. 

3.  Duty  To  Prov  ide  Information 

The  permitte  shall  furnish  to  the 
Regional  Administrator,  within  a 
reasonable  timeL  any  information  which 
the  Regional  Administrator  may  request 
to  determine  wkether  cause  exists  for 
modifying,  revcldng  and  reissuing,  or 
terminating  thii  permit,  or  to  determine 
compliance  wiqi  this  permit.  The 
permittee  shall  also  furnish  to  the 
Regional  Admii  istrator,  upon  request, 
copies  of  lecort  s  required  to  be  kept  by 
this  permit. 

4.  Reopener  Cla  use 

The  Regional  Administrator  reserves 
the  right  to  mak  e  appropriate  revisions 
to  this  p>ermit  in  order  to  establish  any 
appropriate  effllient  limitations, 
schedules  of  cofnpliance,  or  other 
provisions  whidh  may  be  authorized 
in  order  to  bring  all 
:ompliance  with  the 


under  the  CWA 
discharges  into 
CWA. 


5.  Oil  and  Haza  dous  Substance 
Liability 

Nothing  in  th  s  permit  shall  be 
construed  to  pn  elude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  respoi  sibilities,  liabilities,  or 
penalties  to  wh  ch  the  permittee  is  or 
may  be  subject  i  inder  Section  311  of  the 
CWA,  or  Sectioi  1 106  of  the 
Comprehensive  Environmental 
Response,  Comeensation  and  Liability 
Actofl980(CERCLA). 

6.  Property  Righ  ts 

The  issuance  )f  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
nor  any  exclusite  privileges. 

7.  Confidentiality  of  Information 

a.  In  accordanjce  with  40  CFR  Part  2, 
any  information  submitted  to  EPA 


UMI 


pursuant  to  these  regiUations  may  be 
claimed  as  confidential  by  the 
submitter.  Any  such  claim  must  be 
asserted  at  the  time  of  submission  in  the 
manner  prescribed  on  the  appUcation 
form' or  instructions  or,  in  the  case  of 
other  submissions,  by  stamping  the 
words  "confidential  business 
information"  on  each  page  containing 
such  information.  If  no  claim  is  made  at 
the  time  of  submission.  EPA  may  make 
the  information  available  to  the  public 
without  further  notice.  If  a  claim  is 
asserted,  the  information  will  be  treated 
in  accordance  with  the  procedures  in  40 
CFR  Part  2  (Public  Information). 

b.  Claims  of  confidentiaUty  for  the 
following  information  will  be  denied: 

(i)  The  name  and  address  of  any 
peimit  appUcant  or  permittee; 

(ii)  Permit  applications,  permits,  and 
effluent  data  as  defined  in  40  CFR 
2.302(a)(2). 

c.  Information  required  by  NPDES 
application  forms  provided  by  the 
Regional  Administrator  imder  §  122.21 
may  not  be  claimed  confidential.  This 
includes  information  submitted  on  the 
forms  themselves  and  any  attachments 
used  to  supply  information  required  by 
the  forms. 

8.  Duty  To  Reapply 

If  the  permittee  wishes  to  continue  an 
activity  regulated  by  this  permit  after  its 
expiration  date,  the  permittee  must 
apply  for  and  obtain  a  new  permit.  The 
permittee  shall  submit  a  new 
application  at  least  180  days  before  the 
expiration  date  of  the  existing  permit, 
unless  permission  for  a  later  date  has 
been  granted  by  the  Regional 
Admkiistrator.  (The  Regional 
Administrator  shall  not  grant 
permission  for  applications  to  be 
submitted  later  than  the  expiration  date 
of  the  existing  pennit.) 

9.  State  Authorities 

Nothing  in  Part  122, 123,  or  124 
precludes  more  stringent  State 
regulation  of  any  activity  covered  by 
these  regulations,  whether  or  not  under 
an  approved  State  program. 

10.  Other  Laws 

The  issuance  of  a  permit  does  not 
authorize  any  injury  to  persons  or 
property  or  invasion  of  other  private 
rights,  nor  does  it  relieve  the  permittee 
of  its  obligation  to  comply  with  any 
other  applicable  Federal,  State,  and 
local  laws  and  regulations. 

Section  B.  Operation  and  Maintenance 
of  Pollution  Controls 

1.  Proper  Operation  and  Maintenance 

The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 


fiicilities  and  systems  of  treatment  and 
control  (and  related  appurtenances) 
which  a»  installed  or  used  by  the 
permittee  to  acdtieve  comphance  with 
the  conditions  of  this  permit  and  with 
the  requirements  of  storm  water 
pollution  prevention  plans.  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quafity  assiuance 
procedures.  This  provision  requires  the 
operation  of  back-up  or  auxiliary 
facilities  or  similar  systems  only  when 
the  operation  is  necessary  to  achieve 
comphance  with  the  conditions  of  the 
pennit. 

2.  Need  to  Halt  or  Reduce  Not  a  Defense 
It  shall  not  be  a  defense  for  a 

permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  wfti  the 
conditions  of  this  permit. 

3.  Duty  to  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  or  sludge  use  or  disposal 
in  violation  of  this  pennit  which  has  a 
reasonable  likelihood  of  adversely 
affecting  human  health  or  the 
environment. 

4.  Bypass  * 

a.  Definitions. 

(1)  "Bypass"  means  the  intentional 
diveraion  of  waste  streams  from  any 
portion  of  a  treatment  facility. 

(2)  "Severe  property  damage"  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  ocau  in  the  absence  of 

a  bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

b.  Bypass  not  exceeding  limitations. 
The  permittee  may  allow  any  bypass  to 
occur  which  does  not  cause  effluent 
Hmitations  to  be  exceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  Paragraphs  B.4.c  and  4.d 
of  this  section. 

c.  Notice. 

(1)  Anticipated  bypass. 

If  the  permittee  knows  in  advance  of 
the  need  for  a  bypass,  it  shall  submit 

Erior  notice,  if  possible  at  least  ten  days 
sfore  the  date  of  the  bypass. 

(2)  Unanticipated  bypass. 

The  permittee  shall  submit  notice  of 
an  imanticipated  bypass  as  required  in 
Paragraph  D.l.e  (24-hour  notice). 

d.  Prohibition  of  bypass. 
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(1)  Bypass  is  prohibited,  and  the 
Regional  Administrator  may  take 
enforcement  action  against  a  permittee 
for  bypass,  unless: 

(a)  Bypass  was  imavoidable  to  prevent 
loss  of  life,  personal  injury,  or  severe 
property  damage: 

(b)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and 

(c)  (i)  The  permittee  submitted  notices 
as  required  under  Paragraph  4.c  of  this 
section. 

(ii)  The  Regional  Administrator  may 
approve  an  anticipated  bypass,  after 
considering  its  adverse  effects,  if  the 
Regional  Administrator  determines  that 
it  will  meet  the  three  conditions  listed 
above  in  Paragraph  4.d  of  this  section. 

5.  Upset 

a.  Definition.  "Upset"  means  an 
exceptional  incident  in  which  there  is 
imintentional  and  temporary  non- 
compliance with  technology-based 
permit  efiluent  limitations  because  "of 
factora  beyond  the  reasonable  control  of 
the  permittee.  An  upset  does  not 
include  noncompliance  to  the  extent 
caused  by  operational  error,  improperly 
designed  treatment  faciUties,  inadequate 
treatment  faciUties,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

b.  Effect  of  an  upset.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  noncompliance  with 
such  technology-based  permit  effiuent 
limitations  if  the  requirements  of 
Paragraph  B.5.c  of  this  section  are  met. 
No  determination  made  during 
administrative  review  of  claims  that 
noncompliance  was  caused  by  upset, 
and  before  an  action  for  noncomphance, 
is  final  administrative  action  subject  to 
judicial  review. 

c.  Conditions  necessary  for  a 
demonstration  of  upset.  A  permittee 
who  wishes  to  establish  the  affinnative 
defense  of  upset  shall  demonstrate, 
through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

(1)  An  upset  occurred  and  that  the 
permittee  can  identify  the  cause(s]  of 
the  upset; 

(2)  The  permitted  facility  was  at  the 
time  being  properly  operated; 


(3)  The  penmittee  submitted  notice  of 
the  upset  as  required  in  Paragraphs 
D.l.a  and  l.e  (24-hour  notice);  and 

(4)  The  permittee  compUed  with  any 
remedial  measures  required  under  B.3. 
above. 

d.  Burden  of  proof  In  any 
enforcement  proceeding  the  permittee 
seeking  to  establish  the  occurrence  of  an 
upset  has  the  burden  of  proof. 

Section  C.  Monitoring  and  Records 

1.  Monitoring  and  Records 

a.  Samples  and  measurements  taken 
for  the  purpose  of  monitoring  shall  be 
representative  of  the  monitored  activity. 

b.  Except  for  records  of  monitoring 
information  required  by  this  permit 
related  to  the  permittee's  sewage  sludge 
use  and  disposal  activities,  which  shall 
be  retained  for  a  period  of  at  least  five 
years  (or  longer  as  required  by  40  CFR 
Part  503).  the  permittee  shall  retain 
records  of  all  monitoring  information, 
including  all  calibration  and 
maintenance  records  and  all  original 
strip  chart  recordings  for  continuous 
monitoring  instrumentation,  copies  of 
all  reports  required  by  this  permit,  and 
records  of  all  data  used  to  complete  the 
application  for  this  permit,  for  a  period 
of  at  least  3  years  from  the  date  of  the 
sample,  measurement,  report  or 
appUcation  except  for  the  information 
concerning  storm  water  discharges 
which  must  be  retained  for  a  total  of€ 
years.  This  retention  period  may  be 
extended  by  request  of  the  Regional 
Administrator  at  any  time. 

c.  Records  of  monitoring  information 
shall  include: 

(1)  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

(2)  The  individual(s)  who  performed 
the  samphng  or  measurements; 

(3)  The  date(s)  analyses  were 
performed; 

(4)  The  individual(s)  who  performed 
the  analyses; 

(5)  The  analytical  techniques  or 
methods  used;  and 

(6)  The  results  of  such  analyses. 

d.  Monitoring  results  must  be 
conducted  according  to  test  procedures 
approved  under  40  CFR  Part  136  or,  in 
the  case  of  sludge  use  or  disposal, 
approved  under  40  CFR  Part  136  unless 
otherwise  specified  in  40  CFR  Part  503, 
unless  other  test  procedures  have  been 
specified  in  the  permit. 

e.  The  Clean  Water  Act  provides  that 
any  person  who  falsifies,  tampers  with, 
or  knowingly  renders  inaccurate  any 
monitoring  device  or  method  required 
to  be  maintained  under  this  permit 
shall,  upon  conviction,  be  punished  by 
a  fine  of  not  more  than  $10,000.  or  by 
imprisonment  for  not  more  than  2  years. 


w  both.  If  •  oanvictkm  of  a  panoD  is  fcr 
a  violatioa  oominitted  aftv  a  first 
oonvictkMH  of  sadi  panoD  undn- this 
panpaiih.  pimiahmaiit  is  a  fiae  of  not 
moce  tfMD  S20AM)0  p«  day  of  vioktioii. 
or  by  imprisonment  of  not  more  than  4 
years,  or  both. 

2.  Inspection  and  Entry 

The  permtttee  shall  allow  the 
Regional  Administrator,  or  an 
authorised  representative  (inchiding  an 
authorized  contractor  acting  ac  a 
representative  of  the  Administrator), 
upon  presentation  of  credentials  and 
other  documents  as  may  be  required  by 
law.  to: 

a.  Enter  upon  the  permittee's  premises 
where  a  regulated  bdlity  or  activity  is 
located  or  conducted,  or  where  records 
must  be  kept  imder  the  condition^  of 
this  permit; 

b.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  diat  must 
be  kept  under  the  conditions  of  this 
permit; 

c  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or  - 
remxired  imder  this  permit;  and 

d.  Sample  or  monitor  at  reasonable 
times,  for  the  purposes  of  assuring 
permit  compliance  or  as  otherwise 
authorized  by  the  Clean  Water  Act,  any 
substances  or  parameters  at  any 
location. 

Section  D.  Reporting  Requirements 

1.  Reporting  Requirements 

a.  Planned  changes.  The  permittee 
shall  give  notice  to  the  Regional 
Administrator  as  soon  as  possible  of  any 
planned  physical  alterations  or 
additions  to  the  permitted  facility. 
Notice  is  required  only  when: 

(1)  The  alteration  or  addition  to  a 
permitted  facility  may  meet  one  of  the 
criteria  for  determining  whether  a 
facility  is  a  new  source  in  40  CFR 

§  122.29(b):  or 

(2)  The  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged.  This  notification  appUes  to 
pollutants  which  are  subject  to  the 
effluent  limitations  in  the  permit,  nor  to 
the  notification  requirements  under  40 
CFR  §  122.42(a)(1).  . 

(3)  The  alteration  or  addition  results 
in  a  significant  change  in  the  permittee's 
sludge  use  or  disposal  practices,  and 
such  alteration,  addition  or  change  may 
justify  the  application  of  pomit 
conditions  different  from  or  absent  in 
the  existing  permit,  including 
notification  of  additional  use  or  dispoeal 
sites  not  reported  during  the  pennit 


application  proa  ss  or  not  reported 
pursuant  to  an  a]  iprovsd  land 
appUc^on  plan 

b.  Anticipated  noncompliance.  The  ' 
pnmittee  shall  fl  ve  advance  notice  to 
the  RagioDal  Am  linistrator  of  any 
plaimed  changes  in  the  peonitted 
ndlity  or  activit '  niAiich  may  resuh  in 
noncompliance  \  rith  pvmit 
requiremaits. 

c.  Tiansfws.  T  ds  permit  is  not 
transfienble  to  ai  y  person  except  after 
notice  to  the  Reg  onal  Adnunistiator. 
The  Regional  Ad  ninistrator  may  requirie 
modification  or  r  ivocation  and 
reissuance  of  the  permit  to  change  the 
name  of  the.  pern  ittee  and  inoMporate 
such  other  raquii  aments  as  may  be 
necessary  under  he  Clean  Water  Act. 
(See  §122.61;  in  tome  cases, 
modification  or  r  wocaticm  and 
reissuance  is  mai  idatory.) 

d.  Monitoring  j  eports.  Monitoring 
results  shall  be  n  ported  at  the  intervals 
specified  elsewhi  ire  in  this  pennit. 

(1)  Monitoring  results  must  be 

reported  on  a  Di<  ±arge  Monitoring 

Report  (DMR)  or  forms  provided  or 
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submitted  in  the  pMK  or  sludge 
reporting  form  spedfied  by  the  Regional 
Administrator. 

(3)  Calculation^  for  all  limitations 
which  require  averaging  of 
measurements  sh^ll  utihze  an 
arithmetic  mean  tmless  otherwise 
spedfied  by  the  legional  Administrator 
in  the  permit.      I 

e.  Twenty-foitt  hour  reporting. 

(1)  The  permitl^  shall  report  any 
noncompliance  \thich  may  endanger 
health  or  the  environment.  Any 
information  shall  be  provided  orally 
within  24  hours  warn  the  time  the 
permittee  becomes  aware  of  the 


cut:umstances 

A  written  sub 
provided  within 
permittee  becomi 
circimistances 
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on  shall  also  be 
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aware  of  the 
e  written  submission 
ptionofthe 
noncompliance  apd  its  cause;  the  period 
of  noncompliance,  induding  exact  dates 
and  times,  and  if  the  noncompliance  has 
not  been  correcte  i,  the  anticipated  time 
it  is  expeded  to  c  ontinue;  and  steps 
taken  or  planned  to  reduce,  eliminate. 


and  pievent  reoccurrence  of  the 
noncompliance. 

(2)  The  following  shall  be  included  as 
infoimatiQii  «duch  must  be  reported 
within  24  houra  u^der  this  pan^graph. 

(a)  Any  nnanticipatod  by^as  wdiich 
exceeds  my  effluMit  limitation  in  tlM 
permit.  (See  §  122.41(g)) 

(b)  Aiqr  upset  which  exceeds  any 
efQuent  limitatioa  in  the  permit. 

(c)  Violation  of  a  mavimMm  daily 
disdiarge  limitatiott  lor  any  of  the 
pollutants  listed  by  the  Ra^onal 
Administrator  in  the  permit  to  be 
reported  within  24  hmtn.  (See 

§  122.44(g)) 

(3)  The  Regional  Administrator  may 
waive  the  written  report  on  a  case-by- 
case  basis  for  npoits  under  Paragraph 
D.l.e  if  the  orri  report  has  been  racdved 
within  24  hours. 

f.  Compliance  Schedules.  Reports  of 
compliance  or  ndhcompliance  with,  or 
any  progress  reports  on,  interim  and 
final  requirements  contained  in  any 
complia9ce  schedule  of  this  permit 
shall  be  sutmaitted  no  lnua  than  14  days 
following  each  sdiedule  date. 

g.  Othernoncomjdiance.  The 
permittee  shall  rep<Ht  all  instances  of 
noncompliance  not  reported  under 
Paragraphs  D.l.d.  D.l.e  and  D.l.f  of  this 

'  section,  at  the  time  monitoring  reports 
are  submitted.  The  reports  shall  contain 
the  information  listed  in  Paragraph 
D.l.e  of  this  section. 

h.  Other  information.  Whoe  the 
permittee  becomes  aware  that  it  failed  to 
submit  any  relevant  facts  in  a  pennit 
application,  w  submitted  incorred 
information  in  a  permit  application  ot 
in  any  report  to  the  R^onal 
AdmMstrator.  it  shall  promptly  submit 
such  facts  or  information. 

2.  Signatory  Requirement 

a.  All  applications,  reports,  or 
information  submitted  to  the  Regional 
Administrator  shall  be  signed  and 
certified.  (See  §  122.22) 

b.  The  CWA  provides  that  any  person 
who  knowingly  makes  any  false 
statement,  representation,  or 
certification  in  any  record  or  other 
document  submitted  or  required  to  be 
maintained  under  this  permit,  including 
monitoring  reports  or  reports  of 
compliance  or  non-compliance  shall, 
upon  conviction,  be  punished  by  a  fine 
of  not  more  than  $10,000  per  violation, 
or  by  imprisoiunent  for  not  more  than 

6  months  per  violation,  or  by  both. 

3.  Availability  of  Reports 

Except  for  data  determined  to  be 
confidential  imder  Paragraph  A.8. 
above,  all  reports  prepared  in 
accordance  with  tiie  terms  of  this  permit 
shall  be  available  for  public  inspection 


at  the  offices  of  the  State  water  pollution 
control  agency  and  the  Regional 
Administrator.  As  required  by  the  CWA, 
efiluent  date  shall  not  be  considered 
confidential,  knowingly  making  any 
false  statement  on  any  such  report  may 
result  in  the  imposition  of  crilninal 
penalties  as  provided  for  in  Section  309 
of  the  CWA. 

Section  E.  Other  Conditions 

1.  Definitions  for  purposes  of  this 
permit  are  as  follows: 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency,  or  an 
authorized  representative. 

Applicable  standards  and  limitations 
means  all  State,  interstate,  and  Federal 
standards  and  limitations  to  which  a 
"discharge"  or  a  related  activity  is 
subjed  to,  including  water  quality 
standards,  standards  of  performance, 
toxic  efQuent  standards  or  prohibitions, 
"best  management  practices,"  and 
pretreatment  standards  imder  sections 
301.  302,  303,  304,  306,  307,  308,  403. 
and  405  of  CWA. 

Application  means  the  EPA  standard 
national  forms  for  applying  for  a  permit, 
including  any  additions,  revisions  or 
modifications  to  the  forms;  or  forms 
approved  by  EPA  for  use  in  "approved 
States,"  including  any  approved 
modifications  or  revisions. 

A  verage  The  arithmetic  mean  of 
values  taken  at  the  frequency  required 
for  each  parameter  over  the  spedfied 
period.  For  total  and/or  fecal  coliforms, 
the  average  shall  be  the  geometric  mean. 
Average  monthly  discharge  limitation 
means  the  highest  allowable  average  of 
"dally  discharges"  over  a  calendar 
nionth,  calculated  as  the  sum  of  all  daily 
discharges  measured  during  a  calendar 
month  divided  by  the  number  of  daily 
discharges  measured  during  that  month. 

Average  weekly  discharge  limitation 
means  the  highest  allowable  average  of 
"daily  discharges"  over  a  calendar 
week,  calculated  as  the  sum  of  all  daily 
discharges  measured  during  a  calendar 
week  divided  by  the  number  of  daily 
discharges  measured  during  that  week. 

Best  Management  Practices  (BMPs) 
means  schedules  of  activities, 
prohibitions  of  practices,  maintenance 
procedures,  and  other  management 
practices  to  prevent  or  reduce  the 
pollution  of  "watere  of  the  United 
States."  BMPs  also  include  treatment 
requirements,  operating  procedures,  and 
practices  to  control  plant  site  runoff, 
spillage  or  leaks,  sludge  or  waste 
disposal,  or  drainage  fitmi  raw  material 
storage. 

Best  Professional  Judgement  (BPf) 
means  a  case-by-case  determination  of 
Best  Practicable  Treatment  (BPT),  Best 
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Available  Treatment  (BAT)  or  other 
appropriate  standard  based  on  an 
evaluation  of  the  available  technology  to 
achieve  a  particular  pollutant  reduction. 

Composite  Sample — ^A  sample 
consisting  of  a  minimum  of  eight  grab 
samples  colleded  at  equal  intervals 
during  a  24-hour  period  (or  lesser 
period  as  spedfied  in  the  section  on 
Monitoring  and  Reporting)  and 
combined  proportional  to  flow,  or  a 
sample  continuously  colleded 
proportionally  to  flow  over  that  same 
time  period. 

Continuous  Discharge  means  a 
^'discharge"  which  occurs  vnthout 
interruption  throughout  the  operating 
hours  of  the  facility  except  for 
infrequent  shutdowns  for  maintenance, 
process  changes,  or  similar  activities. 

CWA  or  "The  Ad"  means  the  Clean 
Water  Ad  (formerly  referred  to  as  the 
Federal  Water  Pollution  Control  Ad  or 
Federal  Water  Pollution  Control  Ad 
Amendments  of  1972)  Pub.  L.  92-500, 
as  amended  by  Pub.  L.  95-217.  Pub.  L. 
95-576,  Pub.  L.  96-483  and  Pub.  L.  97- 
117;33U.S.C.  §§1251etse<j. 

Daily  Discharge  means  the  discharge 
of  a  pollutant  measured  during  a 
calendar  day  or  any  24-hour  period  that 
reasonably  represents  the  calendar  day 
for  purposes  of  sampling.  For  pollutants 
with  limitations  expres^  in  units  of 
mass,  the  daily  discharge  is  calculated 
as  the  total  mass  of  the  pollutant 
discharged  over  the  day.  For  pollutants 
with  limitations  expressed  in  other 
units  of  measurements,  the  daily 
discharge  is  calculated  as  the  average 
measurement  of  the  pollutant  over  the 
day. 

Director  means  the  person  authorized 
to  sign  NPDES  permits  by  EPA  and/or 
the  State.   ' 

Discharge  Monitoring  Report  Form 
(DMR)  means  the  EPA  standard  national 
form,  induding  any  subsequent 
additions,  revisions,  or  modifications, 
for  the  reporting  of  self-monitoring 
results  by  permittees.  DMRs  must  be 
used  by  "approved  States"  as  well  as  by 
EPA.  EPA  Mrill  supply  DMRs  to  any 
approved  State  upon  request.  The  EPA 
national  forms  may  be  modified  to 
substitute  the  State  Agency  name, 
address,  logo,  and  other  aimilar 
information,  as  appropriate,  in  place  of 
EPA's. 

Discharge  of  a  pollutant  means: 

(a)  Any  addition  of  any  "pollutant"  or 
combination  of  poUutanta  to  "watere  of 
the  United  States"  fit)m  any  "point 
source,"  or 

(b)  Any  addition  of  any  pollutant  or 
combination  of  poUutanta  to  the  waters 
of  the  "contiguous  zone"  or  the  ocean 
from  any  point  source  other  than  a 


vessel  or  other  floating  craft  which  is 
being  used  as  a  means  of  transportation 

This  definition  includes  additions  of 
pollutants  into  waters  of  the  United 
States  bom:  surface  runoff  which  is 
collected  or  channelled  by  man; 
discharges  through  pipes,  sewers,  or 
other  conveyances  owned  by  a  State, 
municipality,  or  other  person  which  do 
not  lead  to  a  treatment  works;  and 
discharges  through  pipes,  sewers,  or 
other  conveyances  leading  into  privately 
owned  treatment  works. 

This  term  does  not  include  an 
addition  of  pollutants  by  any  "indired 
discharger." 

Effluent  limitation  means  any 
restridion  imposed  by  the  Director  on 
quantities,  discharge  rates,  and 
concentrations  of  "pollutants"  which 
are  "discharged"  bom  "point  sources" 
into  "waters  of  the  United  States."  the 
waters  of  the  "contiguous  zone."  or  the 
ocean. 

Effluent  limitations  guidelines  meaiis 
a  regulation  published  by  the 
Administrator  under  Section  304(b)  of  . 
CWA  to  adopt  or  revise  "effluent 
limitations." 

EPA  means  the  United  States 
"Environmental  Protection  Agency." 

Grab  Sample — An  individual  sample 
collected  in  a  period  of  less  than  15 
minutes. 

Hazardous  Substance  means  any 
substance  designated  under  40  CFR  Part 
116  pursuant  to  Section  311  of  CWA. 

Maximum  daily  discharge  limitation 
means  the  highest  allowable  "daily 
discharge." 

Municipality  means  a  city,  town, 
borough,  county,  parish,  distrid. 
assodation.  or  other  pubHc  body  created 
by  or  under  State  law  and  having 
jurisdiction  over  disposal  or  sewage, 
industrial  wastes,  or  other  wastes,  or  an 
Indian  tribe  or  an  authorized  Indian 
tribe  organization,  or  a  designated  and 
approved  management  agency  under 
section  208  of  CWA. 

National  Pollutant  Discharge 
Elimination  System  means  the  national 
program  for  issuing,  modifying, 
revoking  and  reissuing,  terminating, 
monitoring  and  enforcing  permita,  and 
imposing  and  enforcing  pretreatment 
requirements,  under  sections  307.  402, 
318,  and  405  of  CWA.  The  term 
includes  an  "approved  program." 

New  discharger  means  any  building, 
strudure,  fadlity,  or  installation: 

(a)  From  which  there  is  or  may  be  a 
"discharge  of  poUutanta"; 

(b)  That  did  not  commence  the 
"discharge  of  pollutants"  at  a  particular 
"site"  prior  to  August  13, 1979; 

(c)  Which  is  not  a  "new  source";  and 


(d)  Which  has  never  rooeived  a  finally 
effoctive  NPDES  pennit  lot  dischaiges  at 
that  "site". 

This  definition  inchides  an  "indirect 
discharger"  which  commences 
discharging  into  "waters  of  the  United 
States"  after  Aogust  13, 1979.  R  also 
includes  any  existing  mobile  point 
source  (other  than  an  o&hore  m  coastal 
oil  and  gas  exploratory  drilliBg  rig  or  a 
coastal  oil  and  gas  developmental 
drilling  rig)  su(^  as  a  seafood  processing 
rig,  seafood  processing  vessel,  or 
aggregate  plant,  that  begins  discharging 
at  a  "site"  for  which  it  does  not  have  a 
pennit;  and  any  offshcwe  or  coastal 
mobile  oil  and  gas  exploratory  drilUng 
rig  or  coastal  miobile  oil  and  gas 
developmental  drilling  rig  that 
commences  the  discharge  of  pollutants 
after  August  13, 1979,  at  a  "site**  imder 
EPA's  permitting  jurisdiction  for  which 
it  is  not  covered  b^  an  individual  or 
general  permit  and  which  is  located  in 
an  tttea  determined  by  the  Regional 
Administrator  in  the  issuance  of  a  final 
permit  to  be  an  area  of  tmrfogical 
concern,  hi  detwmining  wdiethw  an  area 
is  an  area  of  biolo^cal  concon,  the 
Regional  Administrator  shall  omsider 
the  factors  qiedfied  in  40  CFR  Sections 
§§125.122.(a)(l)  thnN^  (10). 

An  offiihore  or  coastal  mobile 
exploratory  drilling  rig  or  coastal  mobile 
developmental  drilling  rig  %vill  be 
considered  a  "new  discharger"  only  for 
the  duration  of  its  discharge  in  an  area 
of  biological  concern. 

New  source  means  any  building, 
structure,  Cacility.  or  installation  from 
which  there  is  or  may  be  a  "discharge 
of  pollutants,"  the  construction  of 
which  commenced: 

(a)  After  promulgation  of  standards  of 
performance  under  Section  306  of  CWA 
which  are  appHcable  to  such. 

(b)  After  proposal  of  standards  of 
performance  in  accordance  with  Section 
306  of  CWA  which  are  applicable  to 
such  source,  but  only  if  Uie  standards 
are  promulgated  in  accordance  with 
Section  306  within  120  days  of  their 
proposal. 

NPDES  means  "National  Pollutant 
Discharee  Elimination  System." 

Non-Contact  CooUng  Water  is  water 
used  to  reduce  temperature  which  does 
not  come  in  direct  contact  with  any  raw 
material,  intermediate  product,  a  waste 
product  or  finished  product. 

Owner  or  operator  means  the  owner 
or  opentar  of  any  "facility  or  activity" 
subject  to  regulation  under  the  NPDES 
programs. 

Permit  means  an  authorization, 
license,  or  equivalent  ctmtiol  document 
issued  by  EPA  or  an  "approved  State." 

Person  means  an  individual, 
association,  partnership,  corporation. 
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discha^ed.  This 
retiun  flows 

Pollutant  mei 
waste,  incinerati 
backwash,  sewai 


municipality,  Sta  e  or  Federal  ageney.  or 
an  agent  or  empU  yee  thereof. 

Point  source  m  wms  any  discernible, 
confined,  and  dii  Crete  conveyance, 
including  but  not  limited  to  any  pipe, 
ditch,  channel,  tv  nnel.  conduit,  wril, 
discrete  fissure,  c  sntainer,  rolling  stock, 
concentrated  «ni*i^l  feeding  operaticm, 
vessel,  or  other  flttntii^g  craft,  fitun 
which  pollutants  jare  or  may  be 

;enn  does  not  include 
irrigated  agriculture, 
dredged  spoil,  soHd 
residue,  filter 
.  garbage,  sewage 
sludge,  munitiont,  dlemical  wastes, 
biological  materials,  radioactive 
materials  (except  those  regulated  under 
the  Atomic  Energ  f  Act  of  1954.  as 
amended  (42  U.SjC.  §§  2011  et  seq.)]. 
heat,  wrecked  or  ^scarded  equipment, 
rock,  sand,  cellar  diri  and  industrial, 
municipal,  and  agricultural  waste 
discharged  into  w  ater.  It  does  not  mean: 

(a)  Sewage  fron  i  vessels;  or 

(b)  Water,  gas,  ^  ir  other  material  «^di 
is  injected  into  a  <  veil  to  facilitate 
production  of  oil  sr  gas,  or  water 
derived  in  associi  tion  with  oil  and  gas 
production  and  disposed  of  in  a  well,  if 
the  well  used  eitner  to  facilitate 
production  or  forjdisposal  purposes  is 
approved  by  autfabrity  of  the  State  in 
which  the  well  isiocflted,  and  if  the 
State  determines  |hat  the  injection  or 
disposal  will  not  «sultinthe 
degradation  of  gn  iiud  or  surface  water 
resources. 

Primary  indusl  y  category  means  any 
industry  category  listed  in  the  NRDC 
settlement  agreen  lent  [Natural 
Resources  Defens  i  Council  et  al.  v. 
Train,  8  E.R.C.  21 20  (D.D.C.  1976), 
modified  12  E.R.C  1833  (D.D.C.  1979)); 
also  listed  in  Apj^endrx  A  of  40  CFR 
Part  122. 

Process  wastew/bta-  means  any  water 
which,  during  manufacturing  or 
processing,  comef  into  direct  contact 
the  {MToduction  or 
terial,  intermediate 
oduct,  byproduct,  or 


pjstrator  means  the 
■tor,  EPA,  R^on  I. 

oftheaStatesof 
tend  New 


with  or  results 
use  of  any  raw 
product,  finished 
waste  product. 

Regional  Admit 
Regional  Adminii 
Boston,  Massachi 

State  means  ani 
Maine,  M 
Hampshire. 

Secondary  Industry  Category  means 
any  industry  category  whi<^  is  not  a 
"primary  industry  category." 

Toxic  po77uta/)f  means  any  pollutant 
listed  as  toxic  in  Appendix  D  of  40  CFR 
Part  122.  under  SJiction  307(a)(1)  of 
CWA. 

Uncontaminat^  storm  water  is 
precipitation  to  m  hich  no  pollutants 
have  been  added  md  has  not  come  into 


UMI 


direct  contact  virith  any  raw  material, 
intermediate  product,  waste  product  or 
finished  product. 
Waters  of  the  United  States  means: 

(a)  All  waters  which  are  currmtly   - 
used,  were  used  in  the  past,  or  may  be 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  which 
are  subject  to  the  ebb  and  flow  of  the 
tide; 

(b)  All  interstate  v^ers,  including 
interstate  "wetlands." 

(c)  All  other  watera  stlch  as  intrastate 
lakes,  rivere,  streams  (includii^ 
intermittent  streams),  mudflats, 
sandflata,  "wetlands."  sloughs,  prairie 
potholes,  wet  meadows,  playa  lakes,  or 
natural  ponds  the  use.  d^ndation.  or 
destruction  of  which  would  affect  or 
could  afiect  infterstate  or  forrign 
commerce  including  any  such  waters: 

[i]  Whidx  are  or  could'be  used  by 
interstate  or  foreign  travelers  for 
recreati(Kial  or  jrther  purposes; 

(2)  From  which  fish  or  shellfish  are  or 
could  be  taken  and  sold  in  interstate  or 
foreign  conomerce;  or 

(3)  Which  are  used  or  could  be  used 
for  industrial  purposes  by  industries  in 
interstate  commerce; 

(d)  All  impoundments  of  watera 
otherwise  defined  as  waters  of  the 
United  States  undeo'  this  definition; 

(e)  Tributaries  of  wators  identified  in 
paragraphs  (a)  (d)  of  this  definition; 

(f)  The  territorial  sea;  and 

(g)  "Wetlands"  adjacent  to  watera 
(other  than  watws  that  are  themselves 
wetlands)  identified  in  paragraphs  (a)- 
(f)  of  this  definiticHi. 

Whole  Effluent  Toxicity  (WET)  means 
the  aggregate  toxic  effect  of  an  effluent 
measured  directly  by  a  toxicity  test. 

Wetlands  means  those  areas  that  are 
inimdated  os  saturated  by  surface  or 
ground  water  at  a  frequoacy  and 
duration  sufficient  to  support,  and  that 
imder  nonoal  circumstances  do  support, 
a  i»evalence  of  vegetation  typically 
adapted  for  life  in  saturated  soil 
conditions.  Wetlands  generally  include 
swamps,  mardbes.  bo^  and  similar 
areas. 

2.  Abbreviations  wdien  used  in  this 
permit  are  defined  below: 

cu.  M/day  or  M3/day:  cubic  meters  per 

day 
mg/1:  milligrams  per  liter 
ug/I:  micrograms  per  lito- 
Ibs/day:  pounds  pa  day 
kg/day:  lalograms  per  day 
Temp.  "C:  temperature  in  degrees 

Centigrade 
Temp.  "F:  temperature  in  degrees 

Fahrenheit 
Turb.:  turbidity  measured  bv  the 

Nephelometric  Method  (NTU) 
pH:  a  measure  of  the  hydrogen  ion 

ccmcentratioa 


CFS:  cubic  fiset  per  second 

MGD:  million  gallons  per  day 

Oil  &  Grease:  Preon  extractable  material 

ml/1:  milliliter(s)  per  liter 

Clj:  total  residual  chlorine 

(FR  Doa  94-30315  Filed  12-»-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 

Public  Informatlofi  CoMection 
Requframent  Sutrniitled  to  Offloe  of 
Management  and  Budget  for  Review 

November  30, 1994. 

The  Federal  Commimications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.  Suite 
140,  Washington,  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Holey,  Federal 
Communications  OnnmissicHi,  (202) 
418-0214.  Peraons  wishing  to  comment 
on  this  information  collecticm  should 
contact  Timothy  Fain.  Office  of 
Management  and  Budget,  Room  10214 
NEOB,  Washington.  DC  20S03,  (202) 
395-3561. 

OMB  Number:  3060-0600. 

Title:  Implementation  of  Section 
309(j)  of  the  Communications  Act- 
Competitive  Bidding,  Fifth 
Memorandum  Opinion  and  Order,  PP 
Docket  No.  93-253. 

Form  Number:  FCC  Form  175/FCC 
175-S. 

Action:  Revision  of  a  currently 
approved  collecticm. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement  and 
recordkeeping  requirement. 

EstimaUNl  Annual  Burden:  1,000  - 
3,000  responses,  3  -  7.5  houra  average 
burden  per  response,  3,000  -  22,5(X) 
hoius  annual  burden;  1,000  -  3,000 
recordkeepera,  1  hour  average  burden 
per  recordkeeper.  4.000  -  25.500  hours 
total  annual  burden. 

Needs  and  Uses:  The  Commission  re- 
examined certain  aspects  of  its  rules  in 
the  Fifth  Memorandum  Opinion  Order, 
adopted  November  10, 1994. 
Specifically,  the  Commission  resolved 
issues  associated  with  our 
entrepreneur's  blodi  rules,  as  well  as 
other  provisions  we  established  to 
ensiue  that  small  businesses,  rural 


telephone  companies  and  businesses 
owned  by  minorities  and  women 
(collectively  termed  "designated 
entities")  have  a  meaningful 
opportunity  to  participate  in  the 
provision  of  broadband  PCS.  Thus,  as 
described  below,  we  relax  some  aspects 
of  oiu*  rules  to  encourage  investment  in 
designated  entities,  but  clarify  other 
provisions  to  emphasize  that  broadband 
PCS  participation  for  women  and 
minorities  should  be  synonymous  with 
a  bona  fide  and  meaningful  presence  in 
this  emerging  telecommunications 
industry.  In  summary,  the  Commission 
decided  to  modify  the  rules  to  allow 
certain  noncontrolling  investors  who  do 
not  qualify  for  the  entrepreneiu^'  block 
or  as  small  businesses  to  become 
investors  in  an  applicant's  control  group 
and  allow  entities  that  are  controlled  by 
minorities  and/or  women,  but  that  have 
investors  that  are  neither  minorities  nor 
women,  to  be  part  of  the  control  group. 
Retain  the  requirement  that  a  designated 
entity's  control  group  own  at  least  25% 
of  the  applicant's  total  equity,  but 
require  that  only  15%  be  held  by 
controlling  members  of  the  control 
group  that  are  minorities,  women  or 
small/entrepreneurial  business 
principals.  The  Tninimnm  15%  may  be 
held  in  the  form  of  options,  provided 
these  options  are  exerdsable  at  any 
time,  solely  at  the  holder's  discretion, 
and  at  an  exercise  price  less  than  or- 
equal  to  the  current  market  valuation  of 
the  underlying  shares  at  the  time  of 
filing  FCC  Form  175  (the  short  form). 
The  remaining  10%  of  the  applicant's 
equity  may  be  held  in  the  form  of  either 
stock  options  or  shares,  and  the  FCC 
will  allow  certain  investora  that  may  not 
be  women,  minorities  or  small  business/ 
entrepreneurial  principals  to  hold 
interests  in  such  shares  or  options  that 
are  part  of  the  control  group's  equity. 
The  FCC  Form  175  as  been  revised  to 
require  appUcants  claiming  designated 
entity  status  to  certify  that  they  will 
consent  to  audits,  as  set  forth  in  our 
rules,  to  verify  such  status.  See  the  Fifth 
Memorandum  Opinion  and  Order,  PP 
Docket  No.  93-253,  released  November 
23, 1994,  for  further  modifications  to 
these  rules  and  requirements. 

Federal  Commimications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(PR  Doc  94-30243  Filed  12-08-94;  8A5  am] 

SIUMQ  CODE  Snt-OI^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-IOOft-ORl 

Calffomia;  Amendment  to  Notice  Of  a 
Major  Disaster  Declaration 

AQGNCV:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTKM:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California  (FEMA-1008^R),  dated 
January  17, 1994,  and  related 
determinations. 

EFFECTIVE  DATE:  November  30, 1994. 
FOR  FURTHER  MFORMATKM  COMTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPI^MENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
November  30, 1994. 

(Catalog  of  Federal  Domestic  Assistance  Na 
83.516,  Disaster  Assistance.) 
Richard  W.  Krimm. 

Associate  Director,  Response  and  Recovery 
Directorate. 

(FR  Doc.  94-30356  Filed  12-8-94;  8:45  am) 

BMJJNO  CODE  SriS-ttMl 


FEMA-1043-DR] 

Florida;  Mafor  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Florida  (FEMA- 
1043-DR),  dated  November  28, 1994, 
and  related  determinations. 
EFFECTIVE  DATE:  November  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
November  28, 1994,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121et  seq.). 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Florida,  resulting 
from  Tropical  Storm  Gordon  on  November 
14, 1994,  and  continuing  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
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disaster  declaration  under  the  Robert  T 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I. 
therefcKe,  declare  that  such  a  maior  disaster 
exists  in  the  State  of  Florida. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  assistance  and 
administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  «nll  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a),  Priority  to 
Certain  Applications  for  Public  Facility  and 
Public  Housing  Assistance,  42  U.S.C  5153, 
shall  be  for  a  period  not  to  exceed  six  months 
af^er  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Jack  Schuback  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
area  of  the  State  of  Florida  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Volusia  County  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
S3.516.  Disaster  Assistance.) 

Dated:  Deceml)er  2. 1994. 
[FR  Doc.  94-30357  Filed  12-8-94:  8:45  am) 
MJJNO  coos  tTIT-eZ-M 


FEDERAL  MARmME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Conmiission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  foimd  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  232-011481 


Title:  Hanjin// 
Parties:  Cho  Ya 
("CYS")  DSR- 
Hanjin  Shipp^ 
Synopsis:  The  p| 
auUiorizesi 


Agreement 
Shipping  Co.  Ltd. 
jnator  Lines  ("DSL") 
_  Co..  Ltd.  ("Hanjin") 
)posed  Agreement 
and  DSL  to  charter 
space  to  Hanjih,  and  agree  with 
Hanjin  upon  a|uling  schedules  in  the 
trade  betweenlu.S.  Atlantic  Coast 
ports  (Bangor.  ME./Key  West,  Fl. 
range)  and  Mepiterranean  ports  ia 
Spain,  France  Bnd  Italy. 
Agreement  No.:  224-200891 
Title:  Port  of  Holiston  Authority /Ryan- 
Walsh.  Inc.  Te  rminal  Agreement 
Parties:  Port  of  I  ouston  Authority 
("Port")  Rvan- Walsh,  Inc.  ("Ryan- 
Walsh") 
Synopsis:  The  pi  oposed  Agreement 
authorizes  Ryi  n- Walsh  to  perform 
freight  handliig  services  at  the  Port's 
Transit  Shed  Number  A-21 

By  Order  of  the 
Commission. 

Dated:  Decemlie 
Joseph  C  Polking, 
Secretary. 
IFR  Doc  94-3032; 
BH.UNG  COOE  STSa^  -M 


ederal  Maritime 
6, 1994. 

Filed  12-8-94;  8:45  am] 


Notice  of  Agreei  nent(8)  Filed 

The  Federal  ^  aritime  Commission 
hereby  gives  not  ce  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  for  epproval  pursuant  to 
section  15  of  thej  Shipping  Act.  1916,  as 
amended  (39  Sta  t.  733,  75  Stat.  763,  46 
U.S.C.  §814). 

Interested  pari  ies  may  inspect  and 
may  request  a  ctty  of  each  agreement 
and  the  supporting  statement  at  the 
Washington,  D.G.  Office  of  the  Federal 
Maritime  Comm  ssion,  1100  L  Street. 
N.W.,  Room  103  J5.  Interested  parties 
may  submit  prot  ssts  or  comments  on 
each  agreement  1 0  the  Secretary,  Federal 
Maritime  Conmi  ssion.  Washington, 
D.Q  20573,  with  n  10  days  after  the  date 
of  the  Federal  R  igister  in  which  this 
notice  appears. '  'he  requirements  for 
comments  and  p  rotests  are  fotuid  in 
§  560.7  of  Title  4  B  of  the  Code  of  Federal 
Regulations.  Int(  rested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  penmng  agreement. 

"Ing  a  comment  or 
Commission  shall,  at 
eliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No:  224-200893. 

Title:  South  Tangipahoa  Parish  Port 
Commission/Rattisay,  Scarlett  &  Co., 
Inc.  Terminal  Agreement. 

Parties:  South  langipahoa  Parish  Port 
Commission.  Ra  nsay  Scarlett  &  Co.,  Inc. 


Any  person  fil 
protest  with  the  | 
the  same  time. 


Filing  Agent:  Mr.  Carmack  M. 
Blaclcmon,  Esquire,  Carmack  M. 
Blackmon  ft  Associates,  412  N.  4th 
Street,  Suite  210,  Baton  Rouge. 
Louisiana  70802. 

Synopsis:  The  proposed  Ajgreement 
estid)li^es  a  terminal  operations 
between  the  parties.  The  term  of  the 
Agreement  is  for  two  years,  with  a 
renewal  option  for  a  period  of  five  years. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  6, 1994. 
Joseph  C  Polking, 
Secretary 

(FR  Doc.  94-30334  Filed  12-8-94;  8:45  am) 
BIUINQ  CODE  (TSfr^l-M 


FEDERAL  RESERVE  SYSTEM 

American  National  Corporation,  et  al.; 
Notice  of  Applications  to  Engage  de 
novo  In  Permissible  Nont}anklng 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  conunence  or  to 
engage  de  novo,  either  directiy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resoiuces, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  23, 1994. 

A.  Fedo-al  Reserve  Bank  of  ChJkago 
(James  A.  Bluemle,  Vice  President)  230 
South  USaUe  Street,  Chicago,  Illinois 
60690: 

1.  American  National  Corporation, 
Chicago,  Illinois;  to  engage  de  novo 
throu^  its  subsidiary  ANB  Mezzanine 
Corp.,  Chicago.  Illinois,  in  making, 
acquiring  and  servicing  loans  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y 

2.  Huxley  Bancoq>,  Huxley,  Iowa;  to 
engage  de  novo  in  making,  acquiring 
and  servicing  loans  pursuant  to 

§  225.25(b)(1)  of  the  Board's  Regulation 

Board  of  Govemon  of  the  Federal  Reserve 
System,  December  5, 1994. 
Jamifsr  J.  Johaaon, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-30365  Filed  12-«-«4:  8:45  am) 
BIUMO  COOE  tt1»«t.^ 
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Irving  National  Bancsharsa,  inc.; 
Formation  of,  Acqulsltioa  t»y,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  imder 
section  3  of  the  Bank  Hol<Sng  Company 
Act  (12  U.S.C  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  in^>ection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
apphcation  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  Ueu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  legardinguiis  application 
must  be  received  not  later  than  January 
3, 1995. 

A.  Federal  Reawe  Bank  of  Dallas 

(Genie  D.  Short,  ^oe  President)  2200 


North  Pearl  Street.  Dallas,  TexM  75201- 
2272: 

1.  Irving  National  Bancshares,  Inc., 
Dallas,  Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  hrving  National 
Bank,  Irving,  Texas,  and  First 
Continental  Bank  of  Grand  Prarie,  N.A., 
Grand  Prairie,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  5, 1994. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-30363  FUed  12-e-94;  8:45  am) 
BIUMQ  COOE  8t1(M>1-F 


Mercantile  Bancorporation  Inc^ 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanldng  Actfvitiaa 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  die  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  <»  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  apphcation  is  available  fw 
immediate  inspection  at  Uie  Fmlearal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  fm 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consununation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
confficts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statemoit  of  the 
reasons  a  written  presentation  wotdd 
not  stiffice  in  lieu  of  a  hearing, 
idoitifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  woidd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  than  December  23 
1994. 

A.  Federal  Reserve  Bank  of  St  Louis 

(Randall  C  Stunner.  Vice  Presidmt)  411 
Locust  Street,  St.  Louis,  Missoiui  63166: 
1.  Mercantile  Bancorporation  Inc.,  St. 
Louis.  Missouri:  to  acquire  Central 
Mortgage  Bancshares.  Inc..  Warrenburg. 
Missouri,  and  thereby  indiractly  acquire 
Cenco  Insurance  Company,  Phoenix, 
Arizona,  and  thereby  engage  in  the 
business  of  reinsuring  credit  Ule, 
accident  and  health  insiuance  forthe 
customers  of  Central's  subsidiaries 
pursuant  to  Section  225.25(b)(8)(i)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  5, 1994. 
Jennifer  J.  Johnasn, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  94-30364  Filed  12-6-94;  8:45  ami 
■LUNO  CODE  ttt-Oi^ 


FEDERAL  TRADE  COMMISSION 

[DlcLC-3541] 

Trauma  Associates  of  North  Broward, 
Inc.,  at  ai.;  Prohibited  Trade  Practices, 
and  Afflrmatlva  Correctiva  Acflons 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things.  Dr. 
Johnson,  the  president  of  a  Florida 
corporation,  to  dissolve  Traiuna 
Associates  within  180  days.  Prior  to  its 
dissolution.  Trauma  Associates  is 
required  to  give  copies  of  die  settlement 
to  any  entity  with  whom  it  has  entered 
into  contract  negotiatitms  for  trauma 
surgical  services  since  its  inception.  In 
addition,  the  order  prohibits  the  ten 
surgeons  from  entering  into,  organizing, 
or  implementing  any  agreement  to: 
refuse  to  provide  surgical  services  in 
connection  with  any  efibrt  to  fix  the 
prices  for  such  services;  prevent  the 
offering  or  delivery  of  surgical  services; 
deal  on  collectively  determined  terms 
with  any  provider  of  health  care 
services;  or  encourage  anyone  to  engage 
in  an  activity  prohibited  by  the 
setUemmt. 

DATES:  Complaint  and  Order  issued 

November  1, 1994.' 

FOR  FURTHER  INFORMATION  CONTACT: 


>  Copies  of  the  Complaint  and  the  OKision  and 
Order  an  available  from  the  Commission's  Public 
Refarence  Brancfa,  H-130.  6th  Street  k  Pennsylvania 
Avenue.  NW.,  Washington.  DC  2t>Sao. 
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Mark  Hoioschak  or  Markus  Meier.  FTC/ 
S-3115.  WMhingtcm.  DC  20580.  (202) 
32&-2756  or  326-2781. 
SUPPLEMBfTARY  MPOfMATION:  On 
Tuesday,  August  16, 1994,  there  was 
published  in  the  Federal  Register,  59  FR 
42051,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Trauma 
Associates  of  North  Broward,  Inc.  et  al., 
for  the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
Older. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  iurisdictionai  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,*38  Stat.  721;  15  U.S.C  46.  Interprets 

or  applies  sec.  5, 38  Stat  719,  as  amended; 

15  use.  45) 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  94-30318  Filed  12-6-94;  8:45  am] 
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[File  No.  942  3028] 

Haagen-Dazs  Company,  Inc.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  PutMic  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Ck>mmission  approval,  would  prohibit, 
among  other  things,  a  New  Jersey-based 
ice  cream  and  frozen  yogurt  corporation 
from  misrepresenting  the  existence  or 
amount  of  fat,  saturated  fat,  cholesterol, 
or  calorie  content  of  any  of  its  frozen 
food  products  in  the  future. 
DATES:  Comments  must  be  received  on 
or  before  February  10. 1995. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159.  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Maher  or  Michelle  Rusk,  FTC/S- 
4002,  Washington,  DC  20580.  (202)  326- 
2987  or  326-3148. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
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hereby  given  tha  the  following  consent 
agreement  conta  oing  a  consent  order  to 


cease  and  desistJhaving  been  filed  with 
and  accepted,  su  )ject  to  final  approval, 
by  the  Commissi  m,  has  been  placed  on 
the  public  recon  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  i  >r  views  will  be 
considered  by  th  t  Commission  and  will 
be  available  for  i  ispection  and  copying 
at  its  principal  o  Bee  in  accordance  with 
§  4.9(b)(6)(ii)  oft  le  Commission's  rules 
of  practice  (16  C  K  4.9(b)(6)(ii)). 

Agreement  Conti  lining  Consent  Order 
To  Cease  and  De^ 

The  Federal  Ti  ade  Commission 


having  initiated 


[n  investigation  of 


certain  acts  and  tractices  of  Haagen- 
Dazs  Company,  J  ic,  a  corporation, 
hereinafter  sometimes  referred  to  as 
proposed  respon  lent,  and  it  now 
appearing  that  p]  oposed  respondent  is 
willing  to  enter  i  ito  an  agreement 
containing  an  or  er  to  cease  and  desist 
bom  the  use  oft  le  acts  and  practices 
being  investigate  1, 

It  Is  Hereby  A{  reed  by  and  between 
Haagen-Dazs  Coi  ipany.  Inc.,  by  its  duly 
authorized  office  r  and  attorney,  and 
counsel  for  the  F  sderal  Trade 
Commission  that ; 

1.  Proposed  re  ipondent  Haagen-Dazs 
Company,  Inc.  is  a  corporation 
organized,  exist!  ig  and  doing  business 
imder  and  by  vii  :ue  of  the  laws  of  the 
State  of  New  ]en  ey  Mdth  its  principal 
office  and  place  i  >f  business  located  at 
Glenpointe  Cent  e  East,  Teaneck,  NJ 
07666-6782. 

2.  Proposed  re  ipondent  admits  all  the 
jurisdictional  fac  ts  set  forth  in  the  draft 
complaint. 

3.  Proposed  re  ipondent  waives: 

(a)  Any  procec  ural  steps; 

(b)  The  requin  ment  that  the 
Commission's  di  cision  contain  a 
statement  of  fine  ings  of  fact  and 
conclusions  of  h  w;  and 

(c)  All  rights  t(  seek  judicial  review 
or  otherwise  to  c  lallenge  or  contest  the 
validity  of  the  oi  ler  entered  pursuant  to 
this  agreement. 

4.  Tnis  agreenient  shaU  not  become  a 
part  of  the  publi^  record  of  the 
proceeding  unle^  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
complaint  contesiplated  thereby,  will  be 
placed  on  the  pu  alic  record  for  a  period 
of  sixty  (60)  daya  and  information  in 
respect  thereto  p  ubUcly  released.  The 
Commission  thei  eafter  may  either 
withdraw  its  ace  sptance  of  this 
agreement  and  s^  notify  the  proposed 
respondent,  in  which  event  it  will  take 
sach  action  as  it  may  consider 
appropriate,  or  ii  sue  and  serve  its 


UMI 


complaint  (in  audi  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  or  that  the  &cts 
as  alleged  in  the  draft  complaint,  other 
than  jurisdictional  facts,  are  true. 

6.  'The  agreement  contemplates  that,  if 
it  is  accepted  by  the  Commission,  and 

if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  purauant 
to  the  provisions  of  §  2.34  of  the 
Commission's  rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondent:  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  di^osition  of  the 
proceeding;  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  rights  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  imderstands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  dvil  penalties  in  the 
amoimt  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 


It  is  ordered  that  respondent  Haagen- 
Dazs  Company,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives  and  employees, 
directiy  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  manufacturing. 
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labeling,  advertising,  promotion, 
offering  for  sale,  or  distribution  of  any 
fit>zen  food  product  in  or  afiiecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
misrepresenting,  in  any  manner, 
directiy  or  by  implication,  through 
numerical  or  descriptive  terms  or  any 
other  means,  the  existence  or  amount  of 
fat,  satiirated  fat,  cholesterol  or  calories 
in  any  such  product.  If  any 
representation  covered  by  this  Part 
either  directly  or  by  impUcation 
conveys  any  nutrient  content  defined 
(for  purpose  of  labeling)  by  any 
regulation  promulgated  by  the  Food  and 
Drug  Administration,  compliance  with 
this  part  shall  be  governed  by  the 
qualifying  amount  for  such  defined 
claim  as  set  forth  in  that  regulation. 

U 

Nothing  in  this  Order  shall  prohibit 
respondent  from  making  any 
representation  that  is  specifically 
permitted  in  labeling  for  any  frozen  food 
product  by  regulations  promulgated  by 
the  Food  and  Drug  Administration 
pursuant  to  the  Nutrition  Labeling  and 
Education  Act  of  1960. 

ni 

It  is  further  ordered  that  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  its  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying  copies  of: 

1.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 

.and    ■ 

2.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in  its 
possession  of  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  including  complaints 
fit)m  consumers. 

IV 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
chemge  in  the  respondent  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  respondent  which  may  affect 
compliance  obligations  arising  out  of 
this  Order. 


It  is  further  ordered  that  respondent 
shall,  within  thirty  (30)  days  after 
service  of  this  Order,  distribute  a  copy 
of  this  Order  to  each  of  its  operating 


divisions  and  to  each  of  its  officera, 
agents,  representatives,  or  employees 
engaged  in  the  preparation  or  placement 
of  advertisements  or  other  materials 
covered  by  this  Order. 

VI 

It  is  fimher  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  and  at  such  other  times  as 
the  Commission  may  require,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  with  this 
Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Haagen-Dazs 
Company,  Inc.  ("Haagen-Dazs"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  vdll  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  claims  made  by 
Haagen-Dazs  in  its  advertising  for  frozen 
yogurt  products. 

The  Commission's  complaint  in  this 
matter  charges  Haagen-Dazs  with 
engaging  in  unfair  or  deceptive  practices 
in  connection  w^ith  its  advertising  of 
frozen  yogxm  products.  According  to  the 
complaint  Haagen-Dazs  falsely 
represented  that  its  frozen  yogxut  is  98 
percent  fat  fiee  and  low  fat. 

The  complaint  also  alleges  that 
Haagen-Dazs  falsely  represented  that  its 
fttjzen  yogurt  bars  contain  one  gram  of 
fat  per  serving  and  are  low  fat. 

Finally,  the  complaint  alleges  that 
Haagen-Dazs  falsely  represented  that  its 
bozen  yogmt  bars  contain  100  calories 
per  serving. 

The  consent  order  contains  provisions 
designed  to  remedy  the  violations 
charged  and  to  prevent  Haagen-Dazs 
from  engaging  in  similar  deceptive  and 
unfair  acts  and  practices  in  the  future. 

Part  I  of  the  order  prohibits  Haagen- 
Dazs  from  misrepresenting  the  existence 
or  amount  of  fat.  saturated  fat, 
cholesterol  or  calories  in  any  fix>zen 
food  product.  Part  I  also  requires  that 
any  representation  covered  by  this  part 
that  conveys  a  nutrient  content  claim 
defined  for  labeling  by  any  regulation  of 
the  Food  and  Drug  Administration 
("FDA"),  must  comply  with  Uie 
quahfying  amount  set  forth  in  that 
regulation. 


Part  n^  of  the  ordw  provides  that 
representations  that  would  be 
specifically  permitted  in  food  labeling, 
under  regulations  issued  by  FDA 
pursuant  to  the  Nutrition  Labeling  and 
Education  Act  of  1990,  are  not 
prohibited  by  the  order. 

Part  ni  of  the  order  requires  Haagen- 
Dazs  to  maintain  copies  of  all  materials 
relied  upon  in  making  any 
representation  covered  by  the  order. 

Part  rv  of  the  order  requires  Haagen- 
Dazs  to  notify  the  Commission  of  any 
changes  in  corporate  structure  that 
might  affect  compliance  with  the  order. 

Part  V  of  the  order  requires  Haagen- 
Dazs  to  distribute  copies  of  the  order  to 
its  operating  divisions  and  to  various 
officers,  agents  and  representatives  of 
Haagen-Dazs. 

Part  VI  of  the  order  requires  Haagen- 
Dazs  to  file  with  the  Commission  one  or 
more  reports  detailing  compUance  with 
the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  any  of  their  terms. 
Donald  S.  Qark. 
Secretary. 

|FR  Doc.  94-30319  Filed  12-8-94;  8.45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Infonnation  Collection  Under 
0MB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35),  the  Administration  for 
Children  and  Families  (ACF)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  the 
continued  use  of  an  information 
collection  titled:  A  Descriptive  Study  of 
Head  Start  Bilingual  and  Multicultural 
Program  Services  (Phase  D.  Site  Visits). 
The  first  phase  of  this  information 
collection  was  approved  by  OMB  in 
April  of  1994. 

Addresses:  Copies  of  the  request  for 
approval  may  be  obtained  from  Robert 
A.  Sargis  of  the  Office  of  Information 
Systems  Management,  ACF,  by  calling 
(202) 690-7275. 

A  request  for  permission  to  begin  data 
collection  activities  by  January  20, 1995 
is  being  made  from  OMB.  Written 
comments  and  questions  regarding  this 
requested  approval  should  be  sent  by 
January  13,  1995  directly  to:  Wendy 
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Taylor.  0MB  Desk  OEBcer  for  ACF. 
OMB  Reports  Management  Brandi.  New 
Executive  Office  Building,  Room  10235, 
725  17th  Street.  NW..  Washingtcm.  DC 
20503.  (202)-395-7316. 

Infonnation  on  DeoHMat 

ntfe:  Descriptive  Study  of  Head  Start 
Bilingual  and  Multicultural  Program 
Service 
OMB  M>.:  0980-0264 
Description:  The  descriptive  study  seeks 
to  describe  innovative  program 
services  provided  to  childrm  and 
fimiilies  of  bilingual  and  multicultural 
badsground.  niase  I  of  the  study  was 
a  survey  of  all  Head  Start  grantees  and 
delegates  for  innovative  program 
services. 

Based  on  results  of  the  survey  of  Head 
Start  grantees  and  delegates  from  Phase 
I.  apjHtudmately  30  sites  will  be 
selected  for  in-depth  visits  during  Phase 
n  of  the  study.  These  site  visits  will 
describe  in-depth  innovative  program 
services  provide  to  bilingual  and 
multicultural  children  and  their 
fismilies.  Head  Start  personnel  will  be 
interviewed,  classrooms  will  be  visited 
and  observed,  and  parents  will  be 
interviewed  in  focus  groups. 
Annual  Number  of  Respondents:  30 

sites 
Number  of  responses  per  respondent:  10 
Total  annual  responses:  300  sites 
Hours  per  response:  10.91 
Total  Burden  Hours:  3.273 

Dated:  December  5, 1994. 

Lairy  GMnrero. 

Deputy  Director,  Office  ofjnfonnation 
Systems  Management 

|FR  Doc.  94-30256  Filed  12-«-M;  «:45  ami 
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Food  and  Drug  Administration 
(Docket  Na94N-«4»q 

Establishment  of  Prescr^ytion  Drug 
User  Fee  Revenues  and  Rates  for 
Fiscal  Year1995 

AQCNCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  establishing  user  fee  revenues 
and  rates  for  Fiscal  Year  (FY)  1995.  The 
I*rescription  Drug  User  Fee  Act  of  1992 
(the  PDUFA)  authorizes  FDA  to  collect 
user  fees  for  certain  appUcations  for 
approval  of  drug  and  biological 
products,  on  establishments  where  the 
products  are  made,  and  on  sudi 
marketed  products.  Fees  for 
applications,  establishments,  and 


products  for  FY  1M3  were  established 
by  the  PDUFA.  Pe  » for  FY  1994  and 
later  years  are  to  1 B  determined  by  PDA 
using  criteria  daU  teated  in  the  statute. 

FOR  FURTHER  MFOMUTION  iCONTACT: 
Michael  E.  Roosetjelt  Office  of 
Financial  Mani^sfQent  (HFA-120). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Roc|:vilIe.  MD  20857. 
301-44S-4872. 

SUPn^mfTARVI 

I.  Backgronml 

The  PDUFA  (PJb.  L.  102-571) 
establishes  three  different  kinds  of  user 
fees.  Fees  are  assessed  on:  (1)  Certain 
types  of  appUcati<  ms  and  supplements 
for  approval  of  dr  ig  and  bioli^c 
products.  (2)  certi  in  establiriiments 
w^ere  sudi  produ  cts  are  made,  and  (3) 
certain  marketed  troducts  (21  U.S.C. 
379h(a)).  When  a  rtain  ctmditions  are 
met.  FDA  may  wa  ve<»^  reduce  fees  (21 
U.S.C  379h(d)).  I  nder  the  PDUFA,  one- 
third  of  the  total  v  ser  fee  revenue  for 
eadi  FY  must  con  le  from  each  of  the 
three  types  of  feet. 

For  FY  1993,  th » total  revenues  to  be 
derived  from  fees  and  the  fiee  rates  for 
each  of  the  catega  ries  were  established 
in  the  PDUFA  (21  U.S.C.  379h(b)(l)). 
For  FY  1994  throi  gh  1997,  however,  the 
PDUFA  establish!  s  only  target  total  fiae 
revenues  and  fees .  For  these  years,  FDA 
is  authorized  to  ii  crease  the  total  fee 
revenues  and  to  e  ttablish  new  fee  rates 
for  each  of  the  thi  se  categories  so  that 
the  revised  total  1  le  revenues  are 
realized  (21  U.S.C  .  37^(c)). 

This  notice  esti  l>lishes  total  fee 
revenues  and  sets' application, 
establishment,  and  product  fee  rates  for 
FY  1995.  These  f«  bs  are  retroactive  to 
October  1. 1994.  i  nd  will  remain  in 
effect  through  Se]  tember  30, 1995. 
Invoices  for  estaofishnient  and  product 
fees  for  FY  1995  tlill  be  issued  in 
December  1994,  u  sing  the  new  fee 
schedules. 

II.  Revenue  Incre  ise  and  Fee 
Adjustmant  Prod  as 

The  PDUFA  pn  ivides  that  total  fee 
revenues  for  each  FY,  as  set  out  in  the 
original  fee  scheci  iile  (see  21  U.S.C. 
379h(b)(l)),  shall  pe  increased  by  notice 
:er.  The  increase 
ter  of:  (1)  The  total 
that  ocoured 
ng  FY  in  the 
dex  (all  items;  U.S. 
I),  or  (2)  the  total 
percentage  pay  increase  for  that  FY  for 
Federal  employe<  s,  as  adjusted  for  any 
locaUty-ba^d  pa;  ment  applicable  to 
employees  statioi  ed  in  the  District  of 
Columbia  (see  21  U.S.C.  379h(c)(l)).  The 
PDUFA  also  prov  des  that  within  60 
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days  after  the  end  of  eedi  FY.  FDA  shall 
adjust  the  user  fee  rates  in  eedi  of  the 
three  categories  of  fees  (application, 
establishmtmt,  and  product)  to  achieve 
the  revised  totel  fee  revenues.  The  new 
individual  user  fees  must  be  adjusted  in 
a  manner  that  maintains  the  prmxMtions 
establidied  in  the  original  fee  schedules, 
so  that  approsdmateW  one-tldrd  of  die 
revenues  will  CMne  Dom  eedi  <rf  three 
cetegtMries:  Application  fees, 
establishment  fees,  and  product  fees  (21 
U.S.C.  379h(c)(2)). 

m.  Told  Fee  Revenae  Adjustment 

For  FY  1994.  the  total  percentage 
increase  in  the  CPI  was  2.96  percent, 
whereas  the  incnase  in  appUcable 
Federal  salaries  was  3.22  percent  Thus, 
for  computing  the  total  fee  revenues  for 
FY  1995,  the  latter  pocentage  appUes. 
The  new  adjusted  total  fee  revenue  is 
computed  l^  applying  die  increase  as  a 
percentage  (103.22  percent),  to  the  FY 
1995  target  fise  revenue  amount  from  the 
PDUFA  schedule  ($75,000,000).  llie  FY 
1995  total  actuated  fee  revenue  amount 
then  totals  $77,415,000. 

IV.  Fee  Caimlatioiis  for  A^plicatioB, 
Establishment,  and  Predncl  Fees 

The  PDUFA  provides  that  in  making 
adjustments  to  the  user  fee  rates,  the 
one-third  pn^MHtionality  must  be 
maintained  among  application,  product, 
and  establishment  fees.  Hius.  Uie 
amoimt  of  revenues  to  be  obtained  from 
each  category  are  $25,805,000 
($77,415,000  divided  by  3). 

A.  Application  Fees 

Application  fees  are  assessed  on  each 
"human  drug  apfriication,"  as  defined 
in  the  PDUFA  (see  21  U.S.C.  379g(l)). 
Application  fees  are  levied  for:  (1) 
Approval  of  certain  new  drug 
applications  submitted  after  September 
1. 1992.  under  section  505(b)(1)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355(b)(1));  (2)  for 
approval  of  an  application  for  certain 
molecular  entities  or  indications  for  use 
submitted  after  September  30, 1992, 
imder  section  505(b)(2)  of  the  act  (21 
U.S.C.  355(b)(2));  (3)  for  initial 
certifications  or  approvals  of  antibiotic 
drugs  submitted  after  September  1 , 
1992,  under  section  507  of  the  act  (21 
U.S.C.  357);  and  (4)  for  licensure  of 
certain  biological  products  under 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262). 

Fees  are  assessed  at  different  rates  for 
qualifying  applications  depending  on 
whether  the  applications  require  for 
approval  clinical  data  on  safety  and 
effectiveness  (other  than  bioavailability 
or  bioequivalence  studies)  (21  U.S.C. 
379h(a)(l)(A)  and  379h(b)). 


Applications  that  require  clinical  data 
are  subject  to  the  full  application  fee. 
Applications  that  do  not  require  clinical 
data,  and  supplements  that  require 
clinical  data,  are  assessed  one-half  the 
fee  of  applications  that  require  clinical 
data. 

In  most  cases,  a  first  payment  of  50 
percent  of  an  application  or  supplement 
fee  is  due  at  the  time  the  application  or 
supplement  is  submitted  (21  U.S.C. 
379h(aKl)(B)(i)).  The  final  payment  is 
due  30  days  fi'om  the  date  FDA  issues 
an  invoice  after  issuance  of  an  action 
letter  for  the  application,  or  at  the  time 
an  application  is  withdrawn,  unless 
FDA  wai\'ss  this  portion  of  the  fee  (21 
U.S.C.  379h(a)(l)(B)).  If  FDA  refiises  to 
-  file  an  application  or  supplement,  one- 
half  of  the  first  payment  is  refunded  to 
Uie  applicant  (21  U.S.C.  379h(aKl)(D)). 

In  setting  the  specific  rate  for  each 
type  of  fee,  FDA  is  required  to  estimate 
the  numbers  of  applications, 
supplements,  establishments,  and 
products  that  it  expects  will  qualify  for 
fees  in  FY  1995.  FDA  makes  this 
estimate  based  on  the  number  of 
products,  establishments,  or 
applications  subject  to  fees  in  FY  1994. 

For  FY  1994,  FDA  received  and 
assessed  fees  for  78  filed  applications 
that  required  clinical  data,  16 
apphcations  that  did  not  require  clinical 
data,  and  78  supplements  that  required 
clinical  data,  after  excluding 
applications  or  supplements  for  which 
fees  were  waived.  Because  applications 
that  do  not  require  clinical  data  and 
supplements  that  require  clinical  data 
are  assessed  only  one-half  the  full  fee 
(that  is,  one-half  the  fee  due  on  an 
apphcation  that  requires  clinical  data), 
the  equivalent  number  of  these 
applications  subject  to  the  full  fee  is 
determined  by  summing  these 
categories  and  dividing  by  2.  This 
amount  is  then  added  to  the  number  of 
applications  that  require  clinical  data  to 
arrive  at  the  equivalent  number  of  « 
apphcations  subject  to  foil  application 
fees. 

In  addition,  as  of  September  30. 1994, 
FDA  refosed  to  file,  or  there  were 
withdrawn  before  filing,  11  applications 
that  required  clinical  data,  and  5 
apphcations  that  did  not  require  clinical 
data.  After  refunds,  each  of  the  former 
appUcations  paid  one-foiuth  the  full 
apphcation  fee  and  are  counted  as  one- 
fourth  of  an  apphcation.  Similarly,  after 
refunds,  each  of  the  latter  appUcations 
paid  one-eighth  of  the  full  application 
fee  rate  and  are  counted  as  one-eighth 
of  an  apphcation. 

Using  this  methodology,  the 
approximate  equivalent  number  of 
appUcations  that  required  clinical  data 
and  were  assessed  fees  in  FY  1994  was 
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129.  before  any  further  decisions  were 
made  on  requests  for  waivers  or 
reductions.  Additional  waivers  or 
reductions  of  FY  1994  fees  are  expected 
to  accoimt  for  approximately  five 
equivalents  of  appUcations  that  require 
clinical  data.  Therefore,  FDA  estimates 
that  approximately  124  equivalent 
appUcations  that  require  cUnical  data 
will  qualify  for  fees  in  FY  1995,  after 
allowing  for  possible  waivers  or 
reductions.  Thus,  the  FY  1995 
apphcation  fee  rate  is  determined  by 
dividing  the  adjusted  total  fee  revenue 
to  be  derived  from  applications 
($28,805,000),  by  tiie  equivalent  number 
of  applications  projected  to  qualify  for 
fees  in  FY  1995  (124),  for  a  fee  of 
$208,000  per  appUcation  that  requires 
clinical  data  (rounded  to  the  nearest 
$1,000).  A  fee  of  one-half  this  amount  or 
$104,000  applies  to  appUcations  that  do 
not  require  cUnical  data  and  to 
supplements  that  require  clinical  data. 
The  following  calculations  summarize 
the  determination  of  FY  1995 
application  fee  rates: 

•  78  appUcations  that  require  clinical 
data,  +(16+2)  appUcations  that  do  not 
require  cUnical  data,  +(78+2) 
supplements  that  require  clinical  data, 
+(12+4)  applications  that  require 
clinical  data  and  which  FDA  refuses  to 
file  or  the  sponsor  withdraws  before 
fiUng,  +(5+8)  other  applications  that 
FDA  refuses  to  file  or  the  sponsor 
withdraws  l)efore  filing,  -  5  waivers  or 
reductions=124  (the  estimated  number 
of  "fuU  fee"  applications  for  FY  1995 
based  on  FY  1994  experience). 

•  $25,805,000  (FY  1995  estimated 
revenue  to  be  derived  from 
appUcations)+ 124  (the  estimated 
number  of  appUcations  for  FY 
1995)=$208,000  per  application 
(roimded  to  nearest  $1 ,000). 

•  For  appUcations  that  do  not  require 
cUnical  data  and  supplements  that 
require  clinical  data  the  rate  will  be  one- 
half  the  full  appUcation  fee  or  $104,000. 

B.  Establishment  Fees 

The  PDUFA  FY  1994  estabUshment 
fee  revenue  was  based  on  an  estimate  of 
200  estabUshments  subject  to  fees.  In  FY 
1994^206  estabUshments  qualified  for 
fees,  before  any  decisions  on  requests 
for  waivers  or  reductions  were  made. 
FDA  estimates  that  approximately  200 
estabUshments  will  quaUfy  for  fees  in 
FY  1995,  after  allowing  for  possible 
waivers  or  reductions.  Thus,  the  number 
200  is  used  in  setting  the  new 
estabUshment  fee  rate.  The  fee  per 
estabUshment  is  determined  by  dividing 
the  adjusted  total  fee  revenue  to  be 
derived  from  estabUshments 
($25,805,000),  by  the  estimated  200 
estabUshments,  for  an  estabUshment  fee 


rate  for  FY  1995  of  $129,000  (rounded 
to  the  nearest  $100). 

C.  Product  Fees 

The  FY  1994  product  fee  was  based 
on  an  estimate  that  2,000  products 
would  be  subject  to  product  fees  in  FY 
1994.  For  FY  1994,  2,156  products 
quaUfied  for  fees,  before  any  decisions 
on  requests  for  waivers  or  reductions 
were  made.  However,  FDA  estimates 
that  only  2,116  products  wiU  qualify  for 
product  fees  in  FY  1995,  after  allowing 
for  an  estimated  40  waivers  or 
reductions.  Accordingly,  the  FY  1995 
product  fee  rate  is  determined  by 
dividing  the  adjusted  total  fee  revenue 
to  be  derived  &x>m  product  fees 
($25,805,000),  by  tiie  estimated  2,116 
products,  for  a  product  fee  rate  for  FY 
1995  of  $12,200  (rounded  to  tiie  nearest 
$100). 

V.  Adjusted  Fee  Schedules  for  FY  1995 

The  fee  rates  for  FY  1995  are  set  out 
in  the  following  table: 


Fee  Category 

Fee  rates 

for  FY 

1995 

Applications: 

Requiring  clinical  data 
Not  requiring  clinical  data 
Supplements  requiring  clini- 
cal data 

Establishments 

Products 

$208,000 
104.000 

104.000 

129.000 

12^00 

VI.  Implementation  of  Adjusted  Fee 
Schedules 

A.  Application  Fees 

AppUcation  fees  in  the  adjusted  fee 
schedule  for  FY  1995  are  the  same  as 
the  projected  1995  fees  in  PDUFA.  Any 
applications  or  supplements  subject  to 
fees  under  the  PDUFA  that  are 
submitted  in  FY  1995  must  be 
accompanied  by  the  appropriate 
application  fee. 

B.  Establishment  and  Product  Fees 

By  December  31, 1994,  FDA  wiU  issue 
invoices  for  establishment  and  product 
fees  for  FY  1995  under  tiie  new  fee 
schedules.  Payment  will  be  due  by 
January  31, 1995.  FDA  will  issue 
invoices  in  October  1995  for  any 
products  and  estabUshments  subject  to 
fees  for  FY  1995  tiiat  quaUfy  for  fees 
after  the  December  1994  bilUng. 

Dated:  December  5, 1994. 
WUUam  K.  Hubbard, 
Interim  Deputy  Commissioner  for  Policy 
IFR  Doc.  94-30418  Filed  12-6-94;  5:02  pm) 
BIUMQ  COOC  41S0-01-P 
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Pursuant  to  Public  Law  92-^463. 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Sdentific  Counselors, 
National  Institute  of  Neurological 
Dis<mleT8  and  Stroke.  Division  of 
Intramural  Research,  on  January  3-5. 
1995.  at  the  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bethesda. 
Maryland.  20892. 

This  meetii^  will  be  open  to  the 
jgublic  from  9  am.  to  12:30  p.m.  and 
firom  1:30  pan.  to  5  p.m.  on  January  4th 
in  the  Medical  Board  Room.  BIdg.  10. 
Rm.  2C116.  to  discuss  program  planning 
and  propem  accomplishments. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  Title  5,    - 
U.S.C  and  section  10(d)  of  Public  Law 
92-463.  the  meeting  will  be  closed  to 
the  public  firom  8  pan.  to  10  p.m.  on 
January  3rd.  and  from  9  a.m.  until 
adjournment  on  January  5th  in  Bldg.  10, 
Rm.  5S235,  for  the  review,  discussion   - 
and  evaluation  of  individual  programs 
and  projects  c(»ducted  by  the  NINDS. 
The  {wograms  and  discussions  include 
consideration  of  personnel 
qualifications  and  performances,  the 
competence  of  individual  investigators 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

The  Freedom  of  Information 
Coordinator,  Ms.  Mary  Whitehead. 
Federal  Building,  Room  1012,  7550 
Wisconsin  Avenue,  Bethesda,  MD 
20892,  telephone  (301)  496-9231  or  the 
Acting  Executive  Secretary.  Dr.  Harold 
Gainer,  Acting  Director,  Division  of 
Intramural  Rmearch,  NINDS.  Building 
10,  Room  5N214,  National  Institutes  of 
Health,  Bethesda.  MD  20892,  telephone 
(301)  496-4297,  will  furnish  a  summary 
of  the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Acting  Executive  Secretary  in  advance 
of  the  meeting.  * 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  13.853.  Qinicai  Basis  Research; 
No  13.854.  Biological  Basis  Renarch) 

Dated:  December  5, 1994. 
Susan  K.  Feidmaa, 
Committee  Management  Officer.  NIH. 
IFR  Doc  94-30274  Filed  12-8-94: 8:45  am) 
aaxMQ  coot  4i4e-oi-M 
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Pursuant  to  S^ion  10(d)  of  the 
Federal  AdvisorrCommittee  Act.  as 
amended  (5  U.st.  Appendix  2).  notice 
is  hereby  given  qf  the  following  Division 
of  Reseaidi  Graiits  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/Agend(L  To  review  individual 
grant  applicatioas. 

Name  of  SEP-  hi  liavioral  and 
Neurosciences. 

Date:  December  12, 1 994. 

Time:  12«)  p.m,  (NOON). 

Place:  NIH.  We^wood  Building,  room 
325B.  Telephone  C  snfieience. 

Contact  Person.  )t.  Luigi  Giacometti, 
Scientific  Review  i  idministrator,  5333 
Westbard  Ave.,  mt  m  32SB,  Bethesda,  MD 
20892.  (301)594-;  132. 

Mime  of  SEP-  B<  lavioral  and 
Neurosciences. 

Z)ate.' January  4,  1995. 

Time:  1:00  p.m. 

Place:  NIH.  We^wood  Building,  room 
319C,  Telephone  €  onfereoce. 

Contact  Person.  )r.  Anita  Sostek,  Scientific 
Review  Administn  tor.  5333  Westbard  Ave., 
room  319C  Bethes  la.  MD  20892,  (301)  594- 
7358. 

The  meetings  will  be  closed  in 
accordance  withthe  provisions  set  forth 
in  sec.  552b(c)(4l  and  552b(c)(6).  Title  5. 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trad  »  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  inf  »rmation  concerning 
individuals  asso  uated  with  the 
applications  andf  or  proposals,  the 

ch  would  constitute  a 
:ed  invasion  of 


disclosure  of  wl 
clearly  unwa: 
personal  priva 

This  notice  is  keing  published  less 
than  15  days  prii  ir  to  the  meeting  due 
to  the  urgent  nee  d  to  meet  timing 
limitations  impa  »d  by  the  grant  review 
cycle. 

(Catalog  of  FederafDomestic  Assistance 
Program  Nos.  93.3#6.  93.333,  93.337.  93.393- 
93.396,  93.837-93A44.  93.846-93.878. 
93.892.  93.893.  National  Institutes  of  Health, 
HHS)  I 

Dated:  Decembei  5, 1994. 
Susan  ILFeldmaai 

Committee  Management  Officer,  NIH. 
IFR  Doc.  94-302751 
BILUNQ  COOC  4140^  -M 
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Public  Health  Service 
I  list  of  information 
s  it  has  submitted  to 


thtf  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  The  following  requests 
have  been  submitted  to  OMB  since  the 
list  was  last  published  on  Friday. 
November  25. 1994. 

(Call  PHS  Reports  Qearance  Officer  on  202- 
690-7100  far  copies  of  request) 

1.  Round  1,  National  Nursing  Home 
Expenditure  Survey:  National  Medical 
Expenditure  Survey — New — This'is  the 
pretest  of  Round  1  of  the  National 
Nursing  Home  ExpoaditUTe  Surv^ 
(NNHES)  of  the  National  Medical 
Expenditure  Survey  (NMES  3).  It  will 
test  procedures  for  collecting  facility 
level  data  on  nursing  homes  and  pers(m 
level  data  on  a  sample  of  their  current 
residents.  Respondents:  Businesses  or 
other  for-profit,  Federal  agencies  or 
employees.  Small  businesses  or 
organizations;  Number  of  Respondents: 
196:  Nimiber  of  Responses  per 
Respondent:  1.1;  Average  Burden  per 
Response:  216  hours:  Estimated  Aimual 
Burden:  252  hotirs. 

2.  Substance  Abuse  Prevention  and 
Treatment  Block  Grant— 45  CFR  Part 
96—0930-0163  (Reinstatement)— This 
Interim  Final  Rule  provides  guidance 
for  States  regarding  the  Substance 
Abuse  Prevention  and  Treatment  Block 
Grant  legislation.  The  rule  specifies  the 
content  of  the  States'  annual  repo^  on 
and  application  for  Block  Grant  funds. 
Associated  recordkeeping  requirements 
are  also  included.  The  application  and 
annual  report  are  approved  separately. 
Respondents:  State  or  local 
governments.  Number  of  Respondents: 
60;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  16  hours;  ^timated  /^nual 
Burden:  960  hours. 

3.  Drug  and  Alcohol  Services 
Information  System  PASIS)— 0930- 
0106  (Reinstatement)  the  DASIS  results 
from  the  integration  of  two  existing  data 
systehis,  the  National  Drug  and  Alcohol 
Treatment  Unit  Survey,  and  a  minimum 
data  set  on  client  admissions  to  publicly 
fonded  drug  and  alcohol  treatment  imits 
maintained  by  States.  The  DASIS  will 
consist  of  two  related  data  sets,  a 
Facilities  Data  Set  and  a  Treatment 
Episode  Data  Set.  Together,  they  will 
provide  inf<Kmation  on  the  location, 
scope  and  characteristics  of  all  known 
drug  and.  alcohol  treatment  and 
prevention  imits  in  the  United  States, 
and  the  characteristics  of  clients 
receiving  services.  This  information  is 
needed  to  assess  the  nature  and  extent 
of  these  resources,  to  identify  gaps  in 
services,  and  to  provide  a  database  for 
treatment  referrals.  Respondents:  State 
or  local  governments.  Businesses  or 


other  for-profit.  Federal  agencies  or 
employees,  Noo-prafit  institutions. 
Small  businesses  or  organizatioDs. 
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Stales 

Providers 


Estimaled  ToUi  Annul  Burden:  87^78  hours 


Nun)t)erof 

responses 

perre- 


591.036 

1 


Avera0s  bur- 
den par  f«- 
wonse 
(houre) 


2.386 


.428 


4.  NIOSH  Training  Grants— 42  CFR 
Part  86 — ^Application  and  Regulations — 
0920-0261  (Extension,  no  change) — ^The 
Centers  for  Disease  Control  administer 
heahh  professions*  training  grants  to 
assist  in  providing  an  adequate  supply 
of  qualified  personnel  in  the  field  of 
Occupational  Safisty  and  Health.  Both 
long-term  and  shmt-term  training 

projects  will  be  funded.  This  request  is 
for  the  infozmation  collection 
requirements  in  the  regulation  as  well  as 
for  Training  Grant  ^plication  Forms. 
Respondents:  Non-Profit  Institutions; 
Number  of  Respondents:  53;  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  per  Response:  76  hours; 
Estimated  Annual  Burden:  4030  hours. 

5.  Pretest  of  Rotmd  1  fn  the 
Household  Component  (FAMES)  of  the 
National  Medical  Expenditure  Survey 
(NMES-3)— New— This  is  the  pretest  of 
Round  1  of  a  hous^K^  survey  that  will 
collect  medical  use.  medical 
expenditures  and  health  insurance 
coverage  in  subsequent  roimds. 
Respondents:  Individuals  or 
households;  Number  of  Re^tondents: 
222;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  2.083  hours;  Estimated 
Annual  Burden:  446  hours. 

6.  Study  to  Evaluate  the  Effects  of  the 
Use  of  "Put  PrevMition  into  Practice" 
(PPIP)  Materials  in  Primary  Health  Care 

-  Settings    New— The  PPIP  program 
developed  materiak  to  improve  delivery 
of  clinical  preventive  services.  The 
proposed  study  ccrflects  data  on  service 
dehvery  and  health  behavior  from 
providns.  patients  and  medical  records 
to  evaluate  die  program  in  commtmity 
health  care,  HMO  and  private  practia 
primary  care  settings.  Respondents:         • 
Individuals  or  households.  Businesses 
or  other  for-profit.  Non-profit 
institutions.  Small  buauiesses  or 
organizations;  Ntmiber  of  Respondents: 
2.800;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .85  hotir;  Estimated  Annual 
Burden:  2.380  houra. 

7.  Obli0ited  Service  for  Mental  Health 
Traineeships:  Regulations  and  Forms — 
0930-0074  (Extension,  no  chan^)— The 


recipients  of  clinical  traineeships  are 
required  to  sulsnit  the  SMA  111.  which 
«isure»  i^ncy  receipt  of  a  termination 
notice  prior  to  the  eml  of  support,  and 
the  SMA  111-2.  which  is  an  annual 
report  on  emplojFraent  status  and  any 
changes  in  name  and/or  address,  to  the 
Grants  Management  Office  of  SAMHSA 
or  their  representatives.  RBspondents: 
Individuals  or  households.  Non-profit 
institutions:  Number  of  R^pondents: 
350;  Nimiber  of  Responses  Per 
Re^sondent- 1;  Average  Binden  per 
Response:  0.157  hour.  Estimate  Annual 
Burden:  55  hours. 

Written  comnwnts  and 
recommendations  concerning  the 
proposed  information  collecdons 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  below  at  the  following 
address:  Shannah  Foss.  Htmian 
Resotirces  and  Hottsing  Brandi.  New 
Exectitive  Office  Builc&tg.  Room  10235. 
Washington.  DC  20503. 

Dated:  December  5. 1994. 
James  Scaolan, 

Director.  Qiviswn  c/Ooio  Policy.  Office  of 
Health  nanning  and  Emiaation. 
IFR  Doc.  94-^176  Filed  12-8-94: 8:45  «n| 
BILUMO  COBE  41M.17-M 


Office  Of  th«  Secretary 
Rndlngs  of  Scientific  Msconduct 

AGStCV:  Office  of  the  Secretary.  HHS. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  hotegrity  (ORI) 
has  settled  nusconduct  charges  in  die 
following  case: 

John  L  Ninaemana.  PhJ).  On  July  22. 
1994.  the  Office  <rf  Research  bitegrity 
(ORI)  settled  scieotific  misconduct 
charges  against  John  L.  Ninnemann, 
Ph.D..  formerly  oi  the  University  of  Utah 
and  the  Univenity  of  Calildrnia,  San 
Diego,  that  will  lanilt  in  Ids  retraction 
or  correction  of  several  artides  related 
to  immunoeuppressioD.  Although  Dr. 
NinneeMinn  hta  not  admitted  guilt  to 
ORi's  allegations  that  he  falsified  and 
misrepreeeoted  srAwntific  experiments 


in  grant  applications  and  publications 
in  the  ig70s  and  1980s,  he  has  aereed 
to: 

1.  Be  excluded  from  eligibility  for  all 
federal  grants,  contracts  and  cooperative 
agreements  for  three  years. 

2.  Be  excluded  fitim  serving  on  any 
Public  Health  Service  advisory 
committees,  boards  or  peer  review 
committees  for  three  years. 

3.  Submit  letters  of  retraction  for  five 
scientific  articles. 

4.  Submit  letters  of  correction  for  four 
additional  scientific  articles. 

Following  the  settlement.  Dr. 
Nijmemann  has  si^xnitted  the  required 
letters  of  correction  and  retraction  and 
ORI  entered  the  remaining 
•  administrative  actions  into  the  PHS 
ALERT  System. 

Dr.  Ninnemann  submitted  letters  of 
retraction  for  the  following  five  articles. 

Ninnemann.  J.L,  "Melanoma-Associaied 
Immunosuppression  Through  B  Cell 
Activation  of  Suppressor  T  Cells,"  Journal 
of  Immunology.  120: 1573-1579  (1978). 

Ninnemann.  J.L.,  Stoddaod,  A.E.,  and 
Condie,  |.T..  "Induction  of  Prostagtandin 
Synthesis-Dependent  Soppresaor  Gatts 
with  Endotoxin:  Occurrence  io  RatisBta 
with  Thannal  Iniuriess"  foaraal  ofCiiacial 
Immunology.  3:142-150(1983). 

Ninnemann.  ).L,  "Immunosuppression 
Following  Thennal  Injury  through  B  Cell 
Activation  of  Suppressor  T  Cells,"  foamal 
of  Trauma,  Vol.  20,  3:206-213  (1980). 

Niin>«maRn.  |.L..  Condie.  J.T.,  Davis.  S.E., 
and  Crockett.  RjV..  "IsotatioB  of 
ImmuBocuppfBssiva  Senun  CompoaeBts 
Following  Thannal  Iniuiy."  The  Journal  of 
Trauma.  VoL  22. 10:837-844  (1982). 

Ninnemann.  ;.L  and  Stockland.  A.E.. 
"Participation  of  Prostaglandin  E 
bmminosuppression  Following  Tltemial 
Injury."  The  Journal  of  Troumo.  Vol.  24. 
3:201-7  (1M4). 

Dr.  Ninnmnann  submitted  letters  of 
correction  for  the  following  four  articles: 

Ninnemann,  J.L  Oikan.  AX.  and  SuUivan. 
).)..  "Hemolysia  and  Si4>pression  of 
Neutrophil  Chemotaxis  by  a  Low 
Molecular  Weight  Component  of  Human 
Bum  Patient  Sera,"  Immunology  Letters. 
10*3-69  (1965). 

Ozkan.  AN.,  ud  Ninnemann,  |.L,  "Reversal 
of  SAP-induced  ImmunosuppressioB  and 
SAP  DatBctiOB  by  a  MoDodooal 
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Antibody,"  The  Journal  of  Trauma,  Vrf. 
27.  2:123-6  (1987). 

Ninnemann.  J.L.,  and  Ozkan.  A.N., 
"Definition  of  a  Burn  Injury-induced 
Immunosuppressive  Serum  Component" 
The  Journal  of  Trauma.  Vol.  25,  No.  2:113- 
7  (1985). 

Ninnemann.  ).L,  and  Ozkan,  A.N.. 
"Immunosuppression  Activity  of  ClQ 
Degradation  Peptides,"  Journal  of  Trauma, 
Vol- 27,  :119-122  (1987). 

FOR  FURTHER  INFORMATION  CONTACT: 

Director,  Division  of  Research 

Investigation.  Office  of  Research 

Integrity.  301-443-5330. 

Lyle  W.  Bivens, 

Director,  Office  of  Research  Integrity. 

(FR  Doc.  94-30272  Filed  12-8-94;  8:45  am) 

MLUNQ  CODE  41M-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

pocket  No.  N-94-1917;  FR-3778-N-141 

Federai  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
DATES:  For  further  information,  contact 
William  Molster,  room  7256, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington.  DC  20410;  telephone  (202) 
708-1226;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPt.EMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  andother  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
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in  order  to  com;  ily  with  the  December 
12. 1988  Court  (  h'der  in  National 
Coalition  for  thi  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  rev  ewed  are  listed  in  this 
Notice  accordin  |  to  the  following 
categories:  SuiU  }le/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  broperties  listed  in  the 
three  suitable  ca  tegories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agenc]  has  transmitted  to 
HUD:  (1)  Its  int«  ation  to  make  the 
property  availal  le  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannottbe  declared  excess  or 
made  available  for  use  as  facihties  to 
assist  the  homel  sss. 

Properties  listsd  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  fo  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  provi  lers  interested  in  any 
such  property  si  ould  send  a  written 
expression  of  in  erest  to  HHS,  addressed 
to  Judy  Brietmai  i.  Division  of  Health 
Facihties  Planni  ng.  U.S.  Public  Health 
Service,  HHS,  n  om  17A-10,  5600 
Fishers  Lane,  Re  ckville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  v  ill  mail  to  the 
interested  provii  ler  an  application 
packet,  which  w  ill  include  instructions 
for  completing  tte  application.  In  order 
toinaximize  thei opportunity  to  utihze  a 
suitable  propert; ',  providers  should 
submit  their  wri  ten  expressions  of 
interest  as  soon  is  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
ner  to  the  interim  rule 
Vogram,  56  FR  23789 


encouraged  to 
governing  this 
(May  24, 1991)? 
For  properties 
excess,  that  proj 
subsequently  ac 


J  listed  as  suitable/to  be 
Brty  may,  if 
|:epted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  Ipe  appropriate  time, 
HUD  will  publiap  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitible/unavailable. 

For  propertiesllisted  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  no  be  available. 

Properties  fist  d  as  unsuitable  will 
not  be  made  ava  lable  for  any  other 
purpose  for  20  d  lys  from  the  date  of  this 
Notice.  Homeles  s  assistance  providers 
interested  in  a  m  view  by  HUD  of  the 
determination  oi  imsuitability  should 
call  the  toll  free  nformation  line  at  1-* 


UMI 


800-927-7588  for  detailed  instructions 
or  write  a  letter  to  WilUam  Molster  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Army:  Elaine 
Sims,  CECPW-FP,  U.S.  Army  Center  for 
Public  Works,  7701  Telegraph  Road, 
Alexandria.  VA  22310-3862;  (703)  355- 
3475 ;  Corps  of  Engineers:  Bob 
Swieconek,  Headquarters,  Army  Corps 
of  Engineers,  Attn:  CERE-MC,  Room 
4224,  20  Massachusetts  Ave.  NW, 
Washington,  DC  20314-1000;  (202)  272- 
1753;  GSA:  LesUe  Carrington,  Federal 
Property  Resotirces  Services,  GSA,  18th 
and  F  Streets  NW,  Washington,  DC 
20405;  (202)  208-0619;  Dept.  of 
Transportation:  Ronald  D.  Keefer, 
Director,  Adnoinistrative  Services  & 
Property  Management,  DOT,  400 
Seventh  St.  SW,  room  10319, 
Washington,  DC  20590;  (202)  366-4246. 
(These  are  not  toll-free  numbers). 

Dated:  December  2, 1994. 
lacquie  M.  lowing. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  12/09/94 

Suitable/Available  Properties 

Buildings  (by  State) 
Pennsylvania 

Tract  No.  224 

Grays  Landing  Loclc  &  Dam  Project 

Greensboro  Co:  Green  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319440001 

Status:  Unutilized 

Comment:  1040  sq.  ft.,  2  story  bldg.,  needs 
repair,  historic  struct.,  flowage  easement,  if 
habitation  is  desired  property  will  be 

,    required  to  be  flood  proofed  or  removed  off 
site 

Tract  No.  301 

Grays  Landing  Lock  &  Dam  project 

Greensboro  Co:  Green  PA  15338- 

Landholding  Agency:  COE 

Property  Number  319440002 

Status:  Excess 

Comment:  1330  sq.  ft..  2  story  briclc  bldg., 
needs  repair,  historic  struct.,  flowage 
easement,  if  habitation  is  desired  the 
property  will  be  required  to  be  flood 
proofed  or  removed 


Land  (by  State) 

California 

Receiver  Site 
-Dixon  Relay  Station 
7514  Radio  Station  Road 
Dbmn  CA  9S620-MS3 
Location:  Approximately  .16  mill 

of  Dixon.  CA. 

Landholding  Agency:  GSA 
Property  Number.  549010042 
Status:  Excess 
Comment:  80  acres,  1560  sq.  ft  ndio  receiver 

Udg.  on  site,  subject  to  grazing  leue. 

limited  utilities. 
GSA  Number  9-2-CA-1162-nA 
Texas 

8.83  Acre  Tract 

Portion,  former  Fort  Wolters 

Mineral  Wells  Co:  Parker/Palo  Pin  TX  78067- 

Landholding  Agency:  GSA 

Property  Number  549440004 

Status:  Excess 

Comment:  Land  w/fbrmer  recreetiou  bldg., 

bldg.  require  repairs,  potential  utilities. 

parcel  contains  friable  asbestos. 
GSA  Number:  7-GR-TX-548AA&BB 
10.75  Acre  Tract 
Portion,  former  Fort  Woltras 
Mineral  Wells  Co:  Parker/Palo  Pin  TX  76067- 
Landholding  Agfiacy:  GSA 
Property  Number  549440005 
Status:  Excess 
Comment:  Land  w/former  offlcer's  club  bldg.. 

bldg.  require  repairs,  potential  utilities, 

parcel  contains  friable  asbestos. 
GSA  Number  7-GR-TX-S48AAftBB 
120.26  Acre  Tract 
Portion,  former  Fort  Wolters 
Mineral  Wells  Co:  Parkw/Palo  Pin  TX  76067- 
Landholding  Agency:  GSA 
Property  Number  549440006 
Status:  Excess 
Comment:  Unimproved  land  containing 

friable  asbestos. 
GSA  Number:  7-GR-TX-548AAABB 
Washington 

Sandpoint  Control  Tower 
Near  7600  Sandpoint  Way,  NE 
Seattle  Co:  King  WA  96115- 
Landholding  Agency:  GSA 
Property  Number:  549440003 
Status:  Excess 
Conunent:  11.3  acres,  w/deterionted  bldg. 

and  parking  lot 
GSA  Number:  9-C-WA-1069 

Suitable/Unavailable  Properties 

Buildings  (by  State) 

California 

.  Suppiger  Residence 

Point  Reyes  National  Seashore 

Point  Reyes  Co:  Marin  CA  94956- 

Landholding  Agency:  GSA 

Property  Number  54941003 

Status:  Excess 

Comment:  850  sq.  ft.  2  stoiy  frame  structure, 
need  repairs,  off-site  removal  only,  narrow 
access  road,  removal  restrictions 

GSA  Number  9-I-CA-958B 
Nevada 

17  Single  Family  Residences 

Tonopah  Housing  Complex 

Tonopah  Co:  Nye  NV  89049- 
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Landholding  Agency:  GSA 

Property  Niuabar:  549430004 

Status:  Excess 

Conunent:  1192  to  1378  aq.  6..  l  sto^  wood 

residences,  3  bedrooms/ 1  battuoam.  (4  of 

these  residences  are  unavailable  for 

homeless  asst.  use  due  to  a  compelliM 

Fadoalaaed) 
GSA  Number  9-U-NV-467-C 
1  Single  Family  Rasidsnce 
Tonopah  Housing  Complex 
Tonopah  Co:  Nye  NV  89049- 
Landholding  Agency:  GSA 
Property  Number  54S430005 
Status:  Excess 
Conunent:  1527  sq.  ft.  1  stocy  wood 

residence,  4  bedrooms/2  bathrooBOs 
GSA  Number  9-U-NV-467-C 
Bldg.  Ill 

Tonopah  Housing  Complex 
Tonopah  Co:  Nye  NV  89049- 
Landholding  Agancy:  GSA 
Property  Number  549430006 
Status:  Excess 
Comment:  2507  sq.  ft.  moat  recent 

oiBce 
GSA  Number  9-IW4V-467-D 
Bldg.  112 

Tonopah  Housing  Complex 
Tonopah  Co:  Nye  NV  8904»- 
Landholding  Agency:  GSA 
Property  Number  549430007 
Status:  Excess 
Comment:  1920  sq.  ft.  most  recent 

storage 

GSA  Number  9-U-NV-467-D 
Bldg.  120 

Tonopah  Housing  Complex 
Tonopah  Co':  Nye  NV  69049- 
Landholding  Agency:  GSA 
Property  Number  549430006 
Status:  Excess 
Comment:  1440  sq.  ft.  most  recent  use — . 

motor  pool 
GSA  Number  9-U-NV-467-D 
Pennsylvania 
Tract  No.  408E 

Grays  Landing  Lick  &  Dam  Project 
Greensboro  Co:  Green  PA  15338- 
Landholding  Agency:  COE 
Property  Number  319440003 
Status:  Excess 
Conunent:  1187  sq.  ft.,  2  story  brick  bldg.. 

historic  structure,  flowage  easement 

Texas 

19  Buildings  and  Land 

Subtropical  Agricultural  Rese«ch  Worksite 

Brownsville  Co:  Cameron  TX  78520- 

Landholding  Agency:  GSA 

Property  Number  549440007 

Status:  Excess 

Conunent:  25.000  sq.  ft.  structures.  1  story. 
pres.  of  asbestos,  nK>st  recent  use — 
housing.  18.76  acres  which  includes  16 
acres  of  vacant  land 

GSA  Number  7-A-TX-0451G 

Land  (by  State) 

California 

Receiver  Site 
Delano  Relav  Station 
Route  1.  Box  1350 
Delano  Co:  Tulare  CA  93215- 


Location:  S  miles  west  of  Pixlay.  17  mil^if 

north  of  Delaook 
Landholdmg  Agency:  GSA 
Property  Number.  S49010044 
Status:  Excess 
Comment:  81  acres.  1560  sq.  ft  radio  ncsivw 

bldg.  on  site,  subject  to  graziag  lease. 

potential  utilities,  environmental 

restrictions 
GSA  Number:  9-2-CA-130e 

Unsuitable  Propertias 

Buildings  (by  State) 
Alabama 

Bldg.  7651 
Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35899- 
5000 

Landholding  Agency:  Army 
Property  Number  219440078 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Extensive  detuiontion 
Bldg.  7658 
Redstone  Arsenal 
Redstone  Arsenal  Co:  Madison  AL  35898- 

5000 
Landholding  Agency:  Army 
Property  Numbw:  219440079 
Status:  Unutilized 
Reason:'Within  2000  ft.  of  flammahU  or 

explosive  material.  Secured  Area. 

Extensive  deterioration 
Bldg.  7662 
Redstone  Arsenal 
Redstone  Arsenal  Co:  Madiaoo  AL  35896- 

5000 
Landholding  AgeiK:y:  Army 
Property  Number:  219440080 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Extensive  deterioration 
Bldg.  7665 
Redstone  Arsenal 
Redstone  Arsenal  Co:  Madison  AL  35896- 

5000 
Landholding  Agency:  Army 
Property  Number  219440081 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Extensive  deterioration 
Bldg.  7676 
Redstone  Arsenal 
Redstone  Arsenal  Co:  Madison  AL  35898- 

5000 
Landholding  Agency:  Army 
Property  Number:  219440082 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 

Extensive  deterioration 

Bldg.  120,  Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5000 

Landholding  Agency:  Army 

Property  Number  219440083 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  206,  Fort  Rucker 

Ft.  Rucker  Co:  Dele  AL  36362-5000 

landholding  Agency:  Army 

Property  Number  219440084 
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Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  400,  Foit  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Army 
Property  Number:  219440085 
Status:  Unutilized 
Reason:  Extensive  deterioration 
.  Bldg.  209-210.  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-500a 
Landholding  Agency:  Army 
Property  Number:  219440086 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  603,  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Army 
Property  Number:  219440087 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  608,  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Army 
Property  Number:  219440088 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  3402,  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Army 
Property  Number:  219440089 
Status;  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  3404-3405,  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Army 
Property  Number:  219440090 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  3601-3602,  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Army 
Property  Number:  219440091 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  3711,  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Army 
Property  Number:  219440092 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  3807.  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Army 
Property  Number:  219440093 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  3814,  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Army 
Property  Number:  219440094 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  3909-3910,  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Army 
Property  Number:  219440095 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  3913.  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Army 
Property  Number:  219440096 
Status:  Unutilized 
Reason:  Extensive  deterioration 


:Dflle 


1  ucker 

AL  36362-4000 
Army 
219440097 


Bldg.  6610,  Fort 

Ft.  Rucker  Co; 

Landholding  Agaticy 

Property  Numbert 

Status:  Unutilized 

Reason:  Extensivi  deterioration 

Bldg.  T-272.  Fori  McClellan 

Ft.  McClellan  Coq  Calhoun  AL  36205-5000 

Landholding  Age^icy:  Army 

Property  Numbert  219440098 

Status:  Unutilized 

Reason:  Extensivt  deterioration 

Bldg.  T-325,  For^McClellan 

Ft.  McClellan  Co  jCalhoun  AL  36205-5000 

Landholding  Agency:  Army 

Property  Numberi  219440099 

Status:  Unutilized 

Reason:  Extensiv(  deterioration 

Bldg.  T-333,  Fort  McClellan 

Ft.  McClellan  Co:  Calhoun  AL  36205-5000 

Landholding  Agepcy:  Army 

Property  Numbert  219440100 

Status:  Unutilize( 

Reason:  Extensiv<  deterioration 

Bldg.  T-334,  Fort  McClellan 

Ft.  McClellan  Co:  Calhoun  AL  36205-5000 

Landholding  Agency:  Army 


Property  Number 
Status:  Unutilize( 
Reason:  Extensivi 

Bldg.  T-339,  Fort 
Ft.  McClellan  Co 


Landholding  Agei  icy:  Army 


deterioration 

McClellan 

Calhoun  AL  36205-5000 


Property  Number 
Status:  Unutilize< 
Reason:  Extensiv( 


Bldgs.  805-809,  a  11-814 
Fort  McClellan 
Ft.  McClellan  Co: 


Calhoun  AL  36205-5000 


Landholding  Agei  icy:  Army 
Property  Number  219440103 
Status:  Unutilizec 
Reason:  Extensive  deterioration 


219440101 


219440102 
deterioration 


Calhoun  AL  36205-5000 
1  icy:  Army 
: 219440104 


Bldgs.  T-824.  For  McClellan 

Ft.  McClellan  Co:      "" 

Landholding  Age 

Property  Number 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  852-855,  8  >8-859 

Fort  McClellan 

Ft.  McCldlan  Co:  talhoun  AL  36205-5000 

Landholding  Agei  icy:  Army 

Property  Number;  219440105 

Status:  Unutilizec 

Reason:  Extensival  deterioration 

Bldgs.  T860-T861L  T863-T865 

Fort  McClellan 

Ft.  McClellan  Co:  [lalhoun  AL  36205-5000 

Landholding  Agei  cy:  Army 

Property  Number;  219440106 

Status:  Unutilizec 

Reason:  Extensiva  deterioration 

Bldgs.  870-873,  8t7-882 

Fort  McClellan 

Ft.  McClellan  Co:  talhoun  AL  36205-5000 

Landholding  Agei  cy:  Army 


Property  Number: 

Status:  Unutilizec 

Reason:  Extensivej  deterioration 

Bldg.  T983 

Fort  McClellan 

Ft.  McClellan  Co: 

Landholding  Agency 


UMI 


219440107 


i^alhoun  AL  36205-5000 
Army 


Propnty  Number  219440108 

Status:  UnuHlized 

Reason:  Extensive  deterioiation 

Bldgs.  1201-1202. 1205 

Port  Mcaellan 

Ft.  McClellan  Co:  Calhoun  AL  36205-5000 

Landholding  Agency:  Army 

Property  Number:  219440109  • 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  1207-1208. 1210 

Fort  McClellan 

Ft.  McClellan  CO:  Calhoun  AL  36205-5000 

Landholding  Agency:  Army 

Property  Number:  219440110 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  1379-1383 

Fort  McClellan 

Ft.  McClellan  Co:  Calhoun  AL  36205-5000 

Landholding  Agency:  Army 

Property  Number.  2 194401 11. 

Status:  Unutilizec 

Reason:  Extensive  deterioration 

Alaska 

Bldg.  T22 

USCG  Support  Center  Kodiak 

Kodiak  Co:  Kodiak  AL  99619- 

Landholding  Agency:"  DOT 

Property  Number:  879440019 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  vol 

USOG  Support  Center  Kodiak 

Kodiak  Co:  Kodiak  AL  99619- 

Landholding  Agency:  DOT 

Property  NumbNBr:  879440020 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  56 

USOG  Support  Center  Kodiak 

Kodiak  Co:  Kodiak  AL  99619- 

Landholding  Agency:  DOT 

Property  Number:  879440021 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  Sl5 

USCG  Support  Center  Kodiak 
Kodiak  Co:  Kodiak  AL  99619- 
Landholding  Agency:  DOT 
Property  Number:  879440022 
Status:  Unutilized 
Reason:  Seoired  Area.  Extensive 

deterioration 
Bldg.  CHIN(130) 
USCG  Support  Center  Kodiak 
Kodiak  Co:  Kodiak  AL  99619- 
Landholding  Agency:  DOT 
Property  Nimiber:  879440023 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  518 

USOG  Support  Center  Kodiaic 
Kodiak  Co:  Kodiak  AL  99619- 
Landholding  Agency:  DOT 
Property  Number:  879440024 
Status:  Unutilized 
Reason:  Secured  Area 

Arkansas 
Bldg.  16-490 
Pine  Bluff  Arsenal 


Pine  Bluff  Co:  Jefferson  AR  71602- 
Landholding  Agency:  Army 
Property  Number:  219440077 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

California 
10  Bldg. 

USCG  Station  Humboldt  Bay 
Samoa  Co:  Humboldt  CA  95564-9999 
Landholding  Agency:  DOT 
Property  Number:  879440027 
Status:  Excess 

Reason:  Extensive  deterioration 
Comment:  Land  to  be  relinquished  to  BLM 
(Public  Domain  Land] 

Iowa 

Bldg.  A218 

Iowa  Army  Anununition  Plant 

Middletown  Co:  Des  Moines  lA  52638- 

Landholding  Agency;  Army 

Property  Number:  219440112 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  219 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Number;  219440113 
Status:  Excess 
Reason:  Within  2000  ft.  of  flanomable  or 

explosive  material 
Bldg.  220 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency;  Army 
Property  Number:  219440114 
Status:  Excess 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  221 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Nun,ber:  219440115 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
Bldg.  222 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Number:  219440116 
'  Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  223 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Number  219440117 
Status:  Excess 
Reason:  Within  2000  ft.  of  flanmiable  or 

explosive  material 
Bldg.  224 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Number:  219440118 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammdble  or 

explosive  material 

Bldg.  226 


Federal  Register  /  Vol.  59.  No.  236  /  Friday,  December  9.  1994  /  Notices  63815 


Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Number  219440120 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  227 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Number:  2194401121 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  228 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency;  Army 
Property  Number:  219440122 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  230 

Iowa  Army  Ammunition  Plant 
Micidletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Number  219440123 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  231 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Nimiber  219440124 
Status:  Excess 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  C0231 

Iowa  Army  Ammunition  Plant 
Middletown  Co;  Des  Moines  lA  52638- 
Landholding  Agency;  Army 
Property  Number  219440125 
Status:  Exc:ess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  232 

Iowa  Army  Ammunition  Plant 
Middletown  Co;  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Number:  219440126 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  233 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Anny 
Property  Number  219440127 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  234 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency;  Army 
Property  Number:  219440128 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  235 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  L\  52638- 


Landholding  Agency:  Army 
Property  Number  219440129 
Status:  Excess 
Reason;  Within  2000  ft.  of  flanunable  or 

explosive  material 
Bldg.  236 

Iowa  Army  Anununition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Number  219440130 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  238-256 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  LA  52638- 
Landholding  Agency:  Army 
Property  Number  219440131 
Status:  Excess 
Reason:  WiUiin  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  2£8 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Number  219440132 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  259 

Iowa  Army  Ammunition  Plant 
Middletown  Co;  Des  Moines  lA  52638- 
Landholding  Agency;  Army 
Property  Number  219440133 
Status:  Excess 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material 

Bldg.  A0260 

Iowa  Army  Anununition  Plant 

Middletown  Co;  Des  Moines  lA  52638- 

Landholding  Agency:  Army 

Property  Ntimber  219440134 

Status;  Excess 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  261-263 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  LA  52638- 
Landholding  Agency;  Army 
Property  Number  219440135 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  264-266 

Iowa  Army  Ammunition  Plant 
Middletown  Co;  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Number  219440136 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  267 
tm  Iowa  Army  Ammunition  Plant 

Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency;  Army 
Property  Number  219440137 
Status:  Excess 
Reason:  Withfai  2000  ft.  of  flanunable  or 

explosive  material 
Bldg.  276 

Iowa  Army  Ammimition  Plant 
MiddletoMm  Co;  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Number  219440138 


•SSlt 
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Status:  Excess 

Reason:  Within  2000  A.  of  flammable  or 
explosive  material 

Bidg.280 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  5263»- 
Landhotding  Aganqr  Aimy 
Property  Number  21M40139 
Status:  Excess 

Reason:  Within  2000  tt.  of  flammable  or 
explosive  material 

Bldg.  284 

Iowa  Army  Ammunition  Plant 

Middletown  Co:  Des  Moines  lA  52638- 

Landholding  Agsncy:  Army 

Property  Number  219440140 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  285 

Iowa  Army  Ammunition  Mant 
Middletown  Co:  Des  Moines  lA  5263»' 
Landholding  Agency:  Army 
Property  Number  219440141 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  312 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Army 
Property  Number  219440142 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  313 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  5263»- 
Landholding  Agency:  Army 
Property  Number  219440143 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Bldg.  317 

Iowa  Army  Ammunition  Plant 

Middletown  Co:  Des  Moines  lA  5263»- 

Landholding  Agancy:  Army 

Property  Number  219440144 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  743 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  LA  5263a- 
Landhoiding.AgBnqr  Army 
Property  Number  219440145 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  745 

Iowa  Army  Ammunition  Pint 
Middletown  Co:  Des  Moines  lA  52636-' 
Landholding  Agmof.  Army 
Property  Number  219440146 
Status:  Excess 
Reason:  Within  2000  ft  of  flanunable  at 

explosive  material 
Bldgs.  073-990 
Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  LA  52636- 
Landholding  Agsncy:  Army 
Property  Number  219440147 
Status:  Excess 
Reason:  Within  2000  ft.  (tf  flamoiable  or 

■xplosive  material 
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Bldgs.  992 

Iowa  Army  Ammun  tion  Plant 
Middleto%vn  Co:  Dei  Moines  LA  52638- 
Landholding  Agenc  :Army 
Property  Number  2  9440148 
Status:  Excess 

Reason:  Within  200(  ft.  of  flammable  or 
explosive  materia 

Bldgs.  994-995 

Iowa  Army  Ammun^on  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agencv:  Army 
Property  Number  219440149 
Status:  Excess  I 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldgs.  996-1005 

Iowa  Army  AmmunI  ion  Plant 

Middletown  Co:  Des  Moines  lA  52638- 

Landholding  Agenqi :  Army 

Property- Number  219440150 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldgs.  1008 

Iowa  Army  Ammuni  ion  Plant 
Middletown  Co:  DesiMoines  LA  52638- 
Landholding  Agency(  Army 
Property  Number:  2li9440151 
Status:  Excess 
Reason:  Within  2OO0  ft.  of  flammable  ot 

explosive  material 

Bldgs.  1010-1018 

Iowa  Army  Ammuni  ion  Plant 

Middletown  Co:  Des  Moines  LA  52638- 

Landholding  Agency :  Army 

Property  Number  21 M40152 

Status:  Excess 

Reason:  Within  2000  i 

explosive  material 
Bldgs.  A1018 

Iowa  Army  Ammuniiion  Plant 
Middletown  Co:  Des 
Landholding  Agency  Army 
Property  Number  21 M40153 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldgs.  1040 

Iowa  Army  Ammuni  ion  Plant 
Middletown  Co:  Des 
Landholding  Agencys  Army 
Property  Number:  21D440154 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldgs.  1064 

Iowa  Army  Ammuni  ion  Plant 
Middletown  Co:  DesKfoines  LA  52638- 
Landholding  Agency:  Army 
Property  Number:  21p44015S 
Status:  Excess 
Reason:  Within  2000  ft.  of  flanunable  or 

explosive  material  ^ 
Bldgs.  1076-1077 
Iowa  Army  Ammuni^on  Plant 
Middletown  Co:  Des^oines  lA  52638- 
Landbolding  Agency  Army 
Property  Number  21^440156 
Status:  Excess 
Reason:  Within  200a|ft.  of  flammable  or 

explosive  material 
Bldgs.  1088 
Iowa  Army  Ammunition  Plant 


ft.  of  flanunable  or 


Mo'mes  lA  52638- 


Moines  lA  52636- 


UMI 


Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Anny 
Property  Number  219440157 
Status:  Excess 
Reason:  Within  2000  ft.  of  flmnmaUe  or 

explosive  material 
Bldgs.  5390 

Iowa  Army  Ammimition  Plant 
Middletown  Co:  Des  Moines  lA  5263ft- 
Landholding  Agency:  Army 
Property  Niunber  219440158 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Kentucky 

Bldgs.  9671, 9679 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440001 
Status:  Underutilized 
Reason:  Other 

Comment:  Detached  latrines 
Bldgs.  4124 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440002 
Status:  Underutilized 
Reason:  Other 

Comment:  Detached  latrines 
Bldgs.  30,  34-36 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440003 
Status:  Underutilized 
Reason:  Extensive  deterioration 
Bldgs.  69. 91 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440004 
Status:  Underutilized 
-Reason:  Extensive  deterioration , 
Bldgs.  156, 158, 160 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440005 
Status:  Underutilized 
Reason:  Extensive  deterioration 
Bldgs.  161-162, 166 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440006 
Status:  Underutilized 
Reason:  Extensive  deterioration 
Bldgs.  175,  602, 1315 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440007 
Status:  Underutilised 
Reason:  Extensive  deterioration 
Bldgs.  1386, 1524, 1528 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440008 
Status:  Underutilized 
Reason:  Extensive  deterioration 
Bldgs.  1529-1531 


Port  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number  219440009 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Bldgs.  1532-1533,  2417 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440010 
Status:  Underutilized 
Reason:  Extensive  deterioration 
Bldgs.  265a.  3107,  4108 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440011 
Status:  Underutilized 
Reason:  Extensive  deterioration 
Bldgs.  4112,  4120. 4123 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Landholditig  Agency:  Army 
Property  Number  219440012 
Status:  Underutilized 
Reason:  Extensive  deterioration 
Bldgs.  4125-4126,  5007 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440013 
Status:  Underutilized 
Reason:  Extensive  deterioration 
Bldgs.  5214,  5216,  6401 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  219440014 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6602,  6605,  6610 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency':  Army 
Property  Number  219440015 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6611.  6614-6615 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  219440016 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6616-6617.  6623 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
L^ndholding  Agency:  Army 
Property  Number  219440017 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6624,  6626-6627 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440018 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6628-6630 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440019 


Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6631.  6650.  6652 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440020 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldgs.  6653,  6681,  6682 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  219440021 
Status:  Unutilized 
Reason:  Extensive  deterioraticm 
Bldgs.  6683. 6685-6686 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  219440022 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6687.  6690-«691 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440023 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6693-6695 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440024 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6696-6698 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  219440025 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6699.  6700.  6702 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440026 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6703-6705 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440027 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6706-6708 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  219440028 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldgs.  6709,6711,6713  „ 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440029 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6714,  6716.  6718 
Fort  Knox 


Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440030 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6719-«721 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440031 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldgs.  6722-6724 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440032 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6725-6727 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440033 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6728-6730 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Numlwr  219440034 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6731-6733 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440035 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6736-6736 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440036 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6739-6741 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Niunber  21944(X)37 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6742-6744 
Fort  Knox 

Ft.  Kriox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440038 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6745-6747 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440039 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  6748-6750 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440040 
Status:  Unutilized 
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ReMon:  Extensive  deterioratioa 

Bldgs.  6751-6753 

Fart  Knox 

Ft.  Knox  Co:  Hentin  KY  40121- 

Landholding  Agency:  Aimy 

Property  Number  219440041 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  6766.  700»-7004 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Landbolding  Agency:  Amy 

Property  Number  219440042 

Sutus:  Unutilixad 

Reason:  Extensive  deterioration 

Bldgs.  7007-7009 

Fort  Knox 

Ft.  Knox  Co:  HanUn  KY  40121- 

Landholding  Agency:  Army 

Property  Number  219440043 

Status:  Unutilized 

Reeson:  Extensive  deterioration 

Bldgs.  7010-7012 

Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number  219440044 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  7013-7015 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number  219440045 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  7016-7018 

Fort  Knox 

Ft.  Kaox  Ca-  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Nimiber  219440O46 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  7019-7021 

Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number  219440047 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  7022-7024 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Numboh  219440048 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  7025-7027 

Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number  219440049 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  7028-7030 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Landbolding  Agency:  Army 

Property  Number  219440050 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  7031-7033 

Foft  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 


Agmcy: 


Army 
-:  219440051 


Landholding . 

Property  Nimibie^ 

Status:  Unutilizc  d 

Reason:  Extensii  e  deterioration 

Bldgs.  7034-703$ 

Fort  Knox 

Ft.  Knox  Co:  Harhin  KY  40121- 

Landholding  Agi  ncy:  Army 

Property  Numbei :  219440052 

Status:  Unutiliza  i 

Reason:  Extensiv  t  deterioration 

Bldgs.  7037-703!  I 

Fort  Knox 

Ft.  Knox  Co:  Har  tin  KY  40121- 

Landholding  Agi  ncy:  Army 

Property  Nimibef  219440053 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  7040-704' 

Fort  Knox 

Ft.  Knox  Co:  Hariin  KY  40121- 

Landholding  Agi  acy:  Army 

Property  Numbei   219440054 

Status:  Unutilize 

Reason:  Extensiv :  deterioration 

Bldgs.  7045-704J 

Fort  Knox 

Ft.  Knox  Co:  Harlin  KY  40121- 

Landholding  Age  icy:  Army 

Property  Numbei  219440055 

Status:  Unutilizei 

Reason:  Extensivi  deterioration 

Bldgs.  7050-705^ 

Fort  Knox 

Ft.  Knox  Co:  Har4in 

Landholding  Agi 

Property  Number 

Status:  Unutilizei 

Reason:  Extensivi 


KY  40121- 

:  Army 
219440056 


;eicy 


deterioration 
Bldgs.  7055.  70571-7059 
Fort  Knox 

Ft.  Knox  Co:  Har^n  KY  40121- 
Landholding  Age  icy:  Army 
Property  Number  219440057 
Status:  Unutilizm 
Reason:  Extensivi  deterioration 
Bldgs.  7061-7062  ,  7064-7066 
Fort  Knox 
Ft.  Knox  Co:  HarAn  KY^ 40121- 
Landholding  Ag^cy:  Army 
Property  Numberj  219440058 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  7067-706a|  7096-7099 
Fort  Knox 

Ft  Knox  Co:  Hare  in  KY  40121- 
Landfaolding  Agef  cy:  Army 
Property  Number:  219440059 
Status:  Unutilized 
Reason:  Extensivq  deterioration 
Bldgs.  7232.  7329|-7331 
Fort  Knox  j 

Ft.  Knox  Co:  Hanln  KY  40121- 
Landholding  Agency:  Army 
Property  Numberd219440060 
Status:  Unutilized! 
Reason:  Extensive!  deterioration 
Bldgs.  7339-7342 
Fort  Knox 

Ft.  Knox  Co:  Harden  KY  40121- 
Landholding  Ageacy:  Army 
Property  Number:f2 19440061 
Status:  Unutilizec 
Reason:  Extensive)  deterioration 


Bldgs.  7384-7389 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440062 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  7390-7399 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Aiiny 
Property  Numlwr  219440063 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  7400-7401.  7425 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440064 
Status:  Unutilized 
Reason:  Extensive  deterioration 
I  Bldgs.  7704.  7716-7719 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440065 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  7723-7724.  7726,  7726 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440066 
Status:  Unutilized 
Reason:  Extensive  deterioraticm 
Bldgs.  7739. 7742,  7950 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  219440067 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  7951-7952. 9002 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440068 
Status:  Unutilized 
Reason:  Extensive  deterioraticm 
Bldgs.  9181-9182.  9164 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440069 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  9201.  9252 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440070 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  9625-9629 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440071 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  9630-9639 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 


Property  Number  219440072 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  9641,  9658.  9659 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  219440073 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  9662-9669 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
.  Property  Number  219440074 
Status:  Unutilized 
Reason:  Exteiuive  deterioration 
Bldgs.  9670, 9672-9673 
Fort  Knox 

Ft  Knox  Co;  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219440075 
Status:  Unutilized 
Reason:  Extensive  deterioratkm 
Bldgs.  9707.  9716-9720 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Niunber  219440076 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Land  (by  Slate) 
Alaska 

Russian  Ctaek  Aggregate  Site 
USOG  Support  Center  Kodiak 
Kodiak  Co:  Kodiak  AK  99619- 
Landholding  Agency:  DOT 
Property  Number  879440025 
Status:  Excess 
Reason:  Ploodway 
Sargent  Creek  Aggregate  Site    . 
USOG  Support  Center  Kodiak 
Kodiak  Co:  Kodiak  AK  99619- 
Landbolding  Agency:  TXXT 
Property  Number  879440028 
Status:  Excess 
Reason:  Floodway 

(PR  Doc.  94-30134  Filed  12-8-94;  8:45  am] 
HUJNe  CODE  4I10-1MI 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  LamI  Management 

DD-e42-4»-142(MKq 

Idaho:  FWng  of  PlalB  of  Sufvay;  Idaho 

The  plat  of  survey  of  the  following 
described  land  will  be  offidally  filed  in 
the  Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  efEst^ve 
9:00  ajn.,  on  January  24, 1995. 

Hie  plat  representing  the  dependent 
resurvey  of  a  portion  of  die 
subdivisional  lines  and  the  1899 
meanders  of  the  left  bank  of  the  North 
Fotk  of  the  Payette  River,  and  the  survey 
of  an  island  in  section  15.  Township  11 
North.  Range  3  East.  Boise  Meridian, 


Idaho,  Group  No.  656,  was  accepted 
December  2, 1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management 

All  inquiries  concerning  the  siuvey  of 
the  above-described  land  must  be  sent 
to  the  Qiief.  Branch  of  Cadastral  Survey. 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace. 
Boise,  Idaho,  83706. 

Dated:  December  2. 1994. 
DuaneE-OIsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  94-30273  Filed  12-6-94;  8:45  am] 
BtLUNG  CODE  431 0-QO-M 


National  Park  Service 

Notice  of  Realty  Action  for  Propoaad 
Exchanges  of  Federally-Owned  Lands 
for  Privately-Owned  Lands  aH  Within 
Mariposa  County,  Callfomla 

I.  The  following  described  Federally- 
owned  lands  vidiich  were  acquired  by 
the  National  Park  S«vice.  have  been 
determined  to  be  suitable  for  disposal 
by  exchange.  The  authority  for  this 
exchange  is  Section  5(b)  of  Public  Law 
90-401.  dated  July  15. 1968.  (82  Stat. 
356). 

The  Federal  lands  to  be  selected  lie 
within  the  botmdaries  of  Yosemite 
National  Park  in  the  Foresta  area.  The 
lands  have  been  surveyed  for  cultural 
resources  and  endangered  and 
threatened  species.  The  Environmental 
Assessment  discusses  the  use  of  this 
land  for  exchange  purposes  and  this 
report  along  with  the  Finding  of  No 
^gnificant  Impact  are  available  upon 
request. 

Both  the  siufiace  and  the  mineral 
estates  are  to  be  exchanged.  There  are 
no  leases  or  pennita  affecting  thesa 
lands. 

Lot  2  Block  12 
Lots  1  &  2  Block  13 
Lot  19  &  20  Block  13 
Lot  8  Block  24 

As  set  forth  on  the  map  of  the 
Townsite  of  Foresta.  filed  January  9. 
1914  as  Map  No.  175.  Mariposa  County 
Records  and  containing  .68  acres,  more 
or  less. 

Title  to  the  above  lands  will  be 
conveyed  with  a  restriction  prohibiting 
the  use  of  these  lands  for  all  ccHnmercial 
activities  including  bed  and  breakfast 
facilities. 

n.  In  exchai^  for  the  lands  identified 
in  Paragraph  I,  the  United  States  of 
AmMica  will  acquire  various  paroek  of 
land  lying  within  the  boundary  of 
Yosemite  National  Park  in  the  Foiesta 
area.  Acquisition  of  these  private  lands 


will  assist  in  consolidating  Federal 
ownership  in  the  Eastern  portion  of 
Foresta.  Both  the  surface  and  mineral 
estates  are  to  be  exchanged  and  these 
lands  will  be  administered  by  the 
National  Park  Service  as  part  of 
Yosemite  National  Park  upon 
completion  of  the  exchange.  The  lands 
are  being  acquired  in  fee  simple  with  no 
reservations  subject  only  to  i^to  of 
way  and  easementa  of  record. 

The  lands  to  be  acquired  by  the 
United  States  of  America  are  described 
as  follows: 

Lot  7  Block  20 
Lou  9  ft  10  Block  34 
Lot  6  Block  56 
Lots  15  ft  16  Block  56 

As  set  forth  on  the  map  of  the 
Townsite  of  Foresta.  filed  January  9, 
1914  as  Map  Nos.  174  and  175. 
Mariposa  County  Records  and 
containing  .68  acres  more  or  less. 
'^    The  value  of  the  properties  exchanged 
has  been  determined  by  a  current  tair 
market  value  appraisal  and  any  non 
equal  values  beUraen  Federal  and 
private  lands  shall  be  equalized  by 
pa)rment  of  cash  as  circumstanoes 
require. 

Detailed  information  concerning  thi» 
exchange  including  environmental 
assessment,  cultural  reports,  and 
Finding  of  No  Significant  Impact  are 
available  at  the  National  Park  Service, 
Land  Resources  Division,  Western 
Regional  Office,  600  Harrison  St,  Suite 
600.  San  Francisco.  Califomia  94107- 
1372. 

For  a  period  of  45  calendar  days  from 
October  20. 1994.  date  this  notice,  was 
first  published,  intraested  parties  may 
submit  conunenta  to  the  above  address. 
Adverse  commente  will  be  evaluated 
and  this  action  may  be  modified  or 
vacated  accordingly.  In  the  absence  of 
any  action  to  modify  or  vacate,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of 
Intraior. 

Dated:  November  16. 1994. 
PatridaLNedbwdMr, 
Acting  Regional  Director,  Western  Region. 
(FR  Doc.  94-30249  FUed  12-6-04: 8:45  amj 
WLHW  COOC  IIH  Tl  P 


Notice  Of  Realty  Action  for  a  Proposed 
Land  Exchange  of  Federal  Lands  In 
Maricopa  County,  Arizona,  for  Prlvals 
Lands  In  Pima  County,  Arfaona 

summary:  The  following  described 
acquired  and  reconveyed  federal  lands, 
under  administration  of  the  Department 
of  Intraior.  have  been  determined  to  be 
suitable  for  disposal  by  exchange  imder 
authority  of  the  Land  and  Water 
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Conservation  Fund  Act  of  1965,  as 
amended.  16  U.S.C.  460/-22(b),  and  the 
Saguaro  National  Monument  Expansion 
Act  of  June  19. 1991. 16  U.S.C.  431: 

Gila  and  Salt  River  Meridian 

Parcel  "A":  Consisting  of  41.42  acres  in  a 
portion  of  Section  34,  Township  4  North, 
Range  4  East,  and  a  portion  of  Section  3, 
Township  3  North,  Range  4  East. 

Parcel  "B";  Consisting  of  18.02  acres  in  a 
portion  of  Section  35,  Township  4  Nwth, 
Range  4  East,  and  a  portion  of  Section  2, 
Towmship  3  North,  Range  4  East. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  private  lands  within  the 
boundaries  of  Saguaro  National  Park: 

Gila  and  Salt  River  Meridian 

A  tract  of  approximately  350  acres,  more  or 
less,  in  portions  of  Sections  11, 12,  and  14. 
Township  15  South,  Range  16  East. 

The  values  of  the  lands  to  be 
exchanged  will  be  equal.  The  precise 
acreage  of  private  lands  is  dependent  on 
completion  of  an  appraisal  currently  in 
progress.  Successful  completion  of  this 
exchange  is  in  the  public  interest  for  the 
following  reasons: 

1.  The  private  lands  to  be  acquired, 
approximately  350  acres,  are  all  located 
in  the  Rincon  Mountain  District  of  the 
Saguaro  National  Park.  These  lands  will 
be  protected  from  the  threat  of  future 
development  and  managed  by  the 
National  Park  Service  as  part  of  Saguaro 
National  Park. 

2.  Using  excess  federal  lands  for 
exchange  purposes  maximizes  the  very 
limited  funds  appropriated  for  land 
acquisition  to  protect  the  greatest 
amount  of  park  resources  from  the 
threat  of  future  development. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms  and 
conditions: 

1.  The  right  to  construct  ditches  and 
canals  across  said  lands  imder  authority 
of  the  Act  of  August  30, 1890,  (43  U.S.C. 
945). 

2.  All  valid  existing  rights  (e.g., 
easements,  rights-of-way,  and  leases  of 
record). 

3.  The  properties  will  be  exchanged  in 
fee  title,  subject  to  minerals  outstanding 
in  third  parties. 

With  tne  federal  lands  being  either 
acquired  or  reconveyed  lands, 
publication  of  this  notice  in  the  Federal 
Register  will  not  alter  the  segregation 
that  already  exists. 

For  Further  Information  Contact: 
information  relating  to  the  lands 
involved  in  the  exchange  is  available  for 
review  at  the  National  Park  Service, 
Arizona  Group  Office,  202  East  Earll 
Drive.  Suite  115,  Phoenix,  Arizona 
85012  and  at  the  Office  of  the 
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Superintendent ,  Saguaro  National  Park, 
36933  Old  Spai  ish  Trail.  Tucson. 
Arizona  85730. 

For  a  period  if  45  days  from  the  date 
of  first  publication  of  this  notice, 
interested  parties  may  submit  comments 
to  the  Chief,  Difision  of  Land 
Resources,  National  Park  Service,  P.O. 
Box  728.  Santa  ='e,  New  Mexico  87504- 
0728. 

Dated:  Novemb  «  17, 1994. 

Stanley  T.  Al^rig  A, 

Regional  Director  1 
Park  Service. 

IFR  Doc.  94-3025k  Filed  12-8-94:  8:45  am] 
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IVesfern  Region.  National 


INTERSTATE  qOMMERCE 
COMMISSION 

Notice  of  Inten^To  Engage  in 
Compensated  Iptercorporate  Hauling 
Opeiations 


This  is  to 
by  49  U.S.C 
corporations 
compensated  i 
operations  as 
10524(b). 

1.  Parent 
principal  office 
Corporation, 
Street,  Chicago 

2.  Wholly 
will  participate 
State(s)  of 


pro  ^ide  notice  as  required 

10  i24(b)(l)  that  the  named 

ini  end  to  provide  or  use 

in  tercorporate  hauling 

aiithorized  in  49  U.S.C. 

cor^ration  and  address  of 
The  Carylon 
25P0  West  Arthington 

IL  60612 
ow  led  subsidiaries  which 
in  the  operations,  and 
incoi  loration: 


Video  Industrial  Services,  Inc 
Video  Industrial  Services,  Inc 
Ace  Pipe  Cleaning,  Inc 
National  Plant  Ser/ices,  Inc 
Roddtng-Cleanin^  Services,  Inc 
Transportable   Treatment   Services, 

Inc. 
National  Power  Rbdding  Corp 
Odesco  Industrial  Services.  Inc 
Sewer  System  Ev  iluations,  Inc 
National  Indusfria  Maintenance.  Inc 
MotMie  Dredging  i  i  Pumping  Co 
National  Industria  Maintenance.  Inc 
Ace  Pipe  Ciearm  \,  Inc 
National  Water  M  lin  Cleaning  Co 
Video  Pipe  Servic  bs.  Inc 
Bio-nomic  Servic^,  Inc 

MESI,  Inc 

Metropolitan    Enjrironmental    Serv- 
ices. Inc. 

Rotiinson  Pipe  S<  rvices,  Inc 

Mobile  Dredging  i  Pumping  Co  

Robinson  Pipe  Cloning  Co 

Specialized  Mairfenance  Services. 

Inc. 
Video  Industrial  Sbrvices 


State 
of  in- 
corpo- 
ration 


AL 

AL 

MO 

IL 

CA 

DE 

IL 

IL 

IL 

Ml 

PA 

IN 

MO 

NJ 

IL 

NC 

OH 

OH 

OH 
PA 
PA 
TX 

Can- 
ada 


Vernon  A.  Wiiliams, 

Secretary. 

(FR  Doc.  94-30331  Filed  12-8-94;  8:45  amj 

HLLMQ  COOE  703»-01-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Settlement 
Agreement 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  /n  re  Hollingsworth 
Solderless  Terminal  Company,  was 
lodged  with  the  United  States 
Bankruptcy  Court  for  the  Eastern 
District  of  Pennsylvania  on  November 
16. 1994.  This  action  was  brought  - 
pursuant  to  Section  107  of  CERCLA,  42 
U.S.C.  §9607. 

Under  the<proposed  Settlement 
Agreement,  Hollingsworth  Solderless   - 
Terminal  Corporation  (HSTC)  agrees  to 
pay  $150,000  to  the  Hazardous 
Substance  Superfund  upon  the  sale  of 
one  of  its  plants  known  as  Plant  1.  In 
addition,  HSTC  agrees  to  pay  55%  of  the 
net  sales  proceeds  of  Plant  1  to 
reimbiu^  the  United  States  and  the 
State  of  Florida  for  environmental 
response  actions  taken  and  to  be 
undertaken  at  the  HSTC  facility  in  Fort 
Lauderdale,  Florida.  The  United  States 
will  complete  the  remedial  action 
contemplated  by  the  United  States 
Environmental  Protection  Agency's 
Record  of  Decision  concerning  the  site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Settlement  Agreement  for  a  period  of  30 
days  bom  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environmental  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530  and  should 
refer  to  In  re  Hollingsworth  Solderless 
Terminal  Company.  D.J.  Ref.  90-11-3- 
162. 

The  proposed  Settlement  Agreement 
may  be  examined  at  the  Office  of  the 
United  States  Attorney.  3310  U.S. 
Courthouse.  601  Market  Street. 
Independence  Mall  West.  Philadelphia, 
PA  19106.  A  copy  of  the  proposed 
Settlement  Agreement  may  also  be 
examined  at  the  Consent  Decree  Library, 
1120  G  Street,  NW.,  Washington,  DC 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  Settlement  Agreement  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  floor.  Washington,  DC  20005. 
In  requesting  a  copy  of  the  proposed 
Settlement  Agreement  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $7.25  for  copjring  costs 
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(25  cents  per  page  reproduction  costs), 

payable  to  the  Consent  Decree  Library. 

JoriltLGran. 

Acting  Ch  Js/,  Eitvironmmtal  Bnfonxment 

Section,  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  94-29875  Filed  12-8-94;  8:45  am] 
BHJJNQ  CODE  4410-ei-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Adminlstretlon;  Wage  and  Hour 
Division 

Minimum  Wages  for  Fedenri  and 
Federally  Assislsd  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
thnein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Lmot  piusuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931, 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  adoutional 
statutes  as  may  bom  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be  . 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
wod^  of  the  character  and  in  the 
localities  described  therein. 

GdSd  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 


impractical  and  contrary  to  the  pid>lic 
interest. 

General  ws^  determination 
decisions,  and  modifications  and 
sui>ersedeas  decisions  thereto,  contain 
no  expiratimi  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Regiiter,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  docimient  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Baom  And  Related 
Acts,"  shall  be  the  minimiiTn  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  bmiefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Departmem  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Detominations,  200  Constitution 
Avenue.  NW..  room  S^3014, 
Washington.  DC  20210. 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  Usted  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
Publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Vo/uim/ 

Connecticut 

CT940001  (Feb.  11, 1994) 

CT940003  (Feb.  11. 1994) 

CT940004  (Feb.  11, 1994) 
New  Hampshire 

NH940001  (Feb.  11, 1994) 
Vemiont 

VT940025  (Feb.  11, 1994) 

Volume  n 

Delaware 
DE940002  (Feb.  11. 1994) 
DE940004  (Feb.  11, 1994) 


DE94a005  (Feb.  11, 1994) 
DE940009  (Feb.  11, 1994) 
Viiginia 

VA94001S  (Feb.  11, 1994) 
VA940080  (Feb.  11, 1994) 
VA940081  (Feb.  11, 1994) 

Volume  m 

Mississippi 
MS940006  (Feb.  11. 1994) 
MS940066  (Dec.  02. 1994) 
MS940067  (Dec.  02, 1994) 

Volume  IV 

Indiana 
IN940003  (Feb.  11, 1994) 
DiI940004  (F^  11. 1994) 
IN940005  (Feb.  11. 1994) 
IN940006  (Feb.  11. 1994) 
IN94001S  (Feb.  11.1994) 

Ohio 
OH940001  (Feb.  11, 1994) 
OH940002  (Feb.  11, 1994) 
OH940003  (Feb.  11. 1994) 
OH940012  (Feb.  11, 1994) 
OH940028  (Apr.  01, 1994) 
OH940027  (Apr.  01. 1994) 
OH940028  (Feb.  11. 1994) 
OH940029  (Feb.  11. 1994) 
OH940034  (Feb.  11, 1994) 
OH940036  (Feb.  11. 1994) 

Volume  V 

Kansas 
ICS940006  (Feb.  11, 1994) 
1CS940008  (Feb.  11.1994) 
KS940009  (Feb.  11. 1994) 
ICS940012  (Feb.  11, 1994) ' 
KS940015  (Feb.  11. 1994) 
KS940016  (Feb.  11. 1994) 
KS940017  (Feb.  11. 1994) 
KS940020  (Feb.  11, 1994) 
KS940025  (Feb.  11. 1994) 
KS940029  (Feb.  11.1994) 
KS940061  (Feb.  11. 1994) 

Oklahoma 
OK940014  (Feb.  11, 1994) 

Texas 
TX940007  (Feb.  11, 1994) 
TX940011  (Feb.  11, 1994) 
TX940012  (Feb.  11, 1994) 
TX940061  (Feb.  11. 1994) 

Volume  VI 

Arizona 
AZ940004  (Feb.  11, 1994) 

Idaho 
ID940001  (Feb.  11. 1994) 
ID940004  (Feb.  11. 1994) 
ID940005  (Feb.  11. 1994) 

Oregon 
OR940001  (Feb.  11. 1994) 

Washington 
WA940001  (Feb.  11. 1994) 
WA940002  (Feb.  11. 1994) 
WA940003  (Feb.  11. 1994) 
WA940006  (Feb.  11, 1994) 
WA940007  (Feb.  11. 1994) 
WA940008  (Feb.  11. 1994) 
WA940010  (Feb.  11, 1994) 
WA940013  (Feb.  11. 1994) 

Wyoming 
WY940004  (Feb.  11. 1994) 


63822 


Federal  Register  /  Vol.  59,  No. 


G«MraI  Wag*  DetanniiiatioB 
PnUkatlon 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  Related 
Acts,  including  those  noted  above,  may 
be  found  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts".  This  publication  is  available  at 
each  of  the  50  Regional  Government 
Depository  Libraries  and  many  of  the 
1,400  Government  Depository  Libraries 
across  the  coimtry.  Subscriptions  may 
be  purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  This  2nd  Day  of 
December  1994. 
Alan  L.  Mom. 

Director,  Division  of  Wage  Determination. 
IFR  Doc.  94-30091  Filed  12-8-94;  8:45  amj 
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Empioyment  and  Training 
Administration 

[TA-W-M.319] 

Baiter  Performance  Chemicals 
Incorporated  Anchorage,  Alaska; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  12, 1994  in 
response  to  a  worker  petition  which  was 
filed  on  August  29, 1994  on  behalf  of 
workers  at  Baker  Performance 
Chemicals,  Incorporated,  Anchorage, 
Alaska. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  2nd  day  of 
December,  1994. 

Victor  J.  Trnnro, 

Program  h4anager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
AssistaiKe. 

(PR  Doc  94-30348  Filed  12-8-94: 8:45  am] 
■UMQ  COOK  461*-a0-« 


Notice  of  Del  irmlnations  Regarding 
Eligibility  to  Tppiy  Ibr  Wortter 
Adjustment  Mnistance  and  NAFTA 
Transitionai  /idjustment  Assistance 

In  accordant  with  Section  223  of  the 
Trade  Act  of  1874,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  lietenninations  regarding 
eligibility  to  {a)ply  for  trade  adjustment 
assistance  for  Workers  (TA-W)  issued 
during  the  period  of  November,  1994. 

In  order  for  fun  affirmative 
determination)  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  o^  the  group  eligibility 
requirements  ef  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  me  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  th  sreof,  have  become  totally 
or  partially  se|  larated, 

(2)  That  sale  s  or  production,  or  both, 
of  the  firm  or :  ubdivision  have 
decreased  absolutely,  and 

(3)  That  incneases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produded  by  the  firm  or 
appropriate  su  xlivision  have 
contributed  in  portantly  to  the 
separations,  oi  threat  thereof,  and  to  the 
absolute  declii  e  in  sales  or  production. 

Negative  Detei  minations  for  Worlcer 
Adjustment  Ai  sistance 

In  each  of  th  j  following  cases  the 
investigation  rtvealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  ncreased  imports  did  not 
contribute  imp  ortantly  to  worker 
separations  at  i  he  firm. 
TA-W-30.461:  Ball  Glass  Container 

Corp..  Oki  lUlgee  Plant,  Okmulgee, 

OK 
TA-W-30,082;  Deran  Holding  Co.,  Inc., 

DBA  Great  American  Brands, 

Cambridg^  MA 
TA-W-30,259^ntmct  Fusing.  Duryea, 

PA  I 

TA-W-30,245;\Transportation  v 

Manufactihing  Corp.,  RTS 

Remanufahturing.  Schenectady,  NY 
TA-W-30.113:fhilips  Ughting. 

Richmondl  KY 
TA-W-30,315:Mascotech  Industrial 

Componerks,  Mesick.  MI 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eUgibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-30,383:Aramco  Services  Co., 
Houston,  tX 

The  workers'  firm  does  not  produce 
an  article  as  re<  uired  for  certification 
under  Section  |22  of  the  Trade  Act  of 
1974. 


UMI 


TA-W-30,072:  Cyprus  Bagdad  Copper 
Co..  Bagdad.  AZ 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30.362:  Phillips  Van  Heusen, 
Warehouse  &-  Distribution  Center 
West  Hazelton,  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-30,448;  Alkon  Corp..  Pine  Brook, 
Nf 

Alkon  Corp  transferred  final  assembly 
production  of  hydraulic  valves  to 
another  affiliated  domestic  firm.  Layoffs 
at  the  subject  plant  are  the  result  of  this 
domestic  transfer  &  are  unrelated  to 
company  imports  of  company  sales. 

TA-W-30.160:  Dyna-Craft.  Inc., 
Miltipas.  CA 

Corporate  decision  was  made  to 
consolidate  its  operations  transferring 
production  from  the  Miltipas  plant  to 
other  domestic  company  plants. 

TA-W-30.306;  MASK  Energy  Seivices, 
Inc..  Technology  Export  Co, 
Houston.  TX 

US  imports  of  oil  and  gas  field 
machinery  were  negligible  in  1993  and 
are  projected  to  be  negligible  in  1994 

TA-W-30,412;  Dexter  Automotive 
Materials.  West  Unity.  OH 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30.291:  General  Electric. 
Schenectadv.  NY 

The  employees  were  laid  off  based  on 
decisions  made  by  the  company  to  cut 
cost  by  soiircing  work  to  outside 
vendors,  domestic  companies. 

TA-W-30.343;  Kerr  McGee  Chemical 
Corp...  Oklahoma  City,  OK 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30.354;  Delhi  Gas  Pipeline  Co.. 
Dallas,  TX  6-  Operating  at  Various 
Locations  in  the  Following  States: 
A;  TX.  B;  OK 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm.  10 

TA-W-30.191:  AT&T  Network 
Systems.  Phoenix,  AZ 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
woricers  did  not  become  totally  or 
partially  separated  as  required  for 
certifiication. 


A£Bnnative  Determinations  fiar  Worker 
Adjustment  Assistance 

TA-W-30,266:  Hercules,  Inc/Aqualon 
Co.,  Parlin,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  16, 
1993. 

TA-W-30.423;  Penobscot  Shoe  Co.,  Old 

Town.  ME 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  5, 
1993. 
TA-W-30.317;  Exxon  Co  USA, 

Southeastern  Production.  New 

Orleans,  LA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  30, 
1993. 

TA-W-30,323:  Suave  Shoe  Corp,  Miami 
Lakes.  FL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  31, 
1993. 

TA-W-30.336;  Bo-Mar  Manufacturing 
Co..  Inc..  Fall  River.  MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  29, 
1993. 

TA-W-30.421;  CRT's.  Inc.,  DBA  SRG  Oil 
Corp..  Abilene,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
11,  1993. 

TA-W-30.226;  C.R.  Bard  Urological 
Div.,  Wausau,  WI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  10, 
1993. 

TA-W-30,310;  Niagara  Mohawk  Power 
Corp..  Syracuse.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
29, 1993. 

TA-W-30,228;  Buchman  Optical,  Inc., 
Oakland,  MD 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  11, 
1993. 

TA-W-30.324,  TA-W-30,325,  TA-W- 

30,326;  Sara  Lee  Hosiery  Products. 

Lumberton  Plant,  Lumberton,  NC. 

Marion,  SC  and  Florence,  SC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
9, 1993. 
TA-W-30,428:  Kimberly  Clark  Corp., 

Memphis,  TN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
29, 1993. 
TA-W-30,465;  Range  Oil  Co.,  Inc., 

Win  field,  KS 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
19, 1993. 


TA-W-30.320:  Amerada  Hess  Corp., 
Midland.  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
1, 1993. 

TA-W-30,348:  Oxford  ofUncolnton 
(Oxford  Dress  Div),  Lincolnton,  GA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
15, 1993. 

TA-W-30.253;  Royal  Sound  Co..  Inc.. 
Eatontown.  Nf 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  16, 
1993. 

TA-W-30,344:  Computer  Products  DBA 
Power  Conversion  America.  South 
Boston,  MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
19, 1993. 

TA-W-30.193:  New  Colonial  Corp.. 
Sevierville,  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  25, 
1993. 

TA-W-30.272:  Western  Publishing  Co.. 
Inc.,  Fayetteville.  NC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  29, 
1993. 

TA-W-30.403:  Noltina  Crucible  & 
Refractory  Corp..  Currently  Refra 
Trade  Corp.,  Philadelphia,  PA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  September 

30,  1993. 

TA-W-30,321:  AGH  Trimsource,  Inc.. 
Advanced  Shoulder  Pad.  New  York, 
NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  1, 
1993. 

TA-W-30,408;  Karen  Manufacturing, 
Sweet  Valley.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  31, 
1993. 

TA-W-30,280;  Savoy  Div.,  ofPosso 
Corp.,  Woodbury,  TN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  20, 
1993. 

TA-W-30.331  and  TA-W-30.331A; 

Kerr-McGee  Corp..  Oklahoma  City. 

OK  and  Casper  WY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  31, 
1993. 

TA-W-30,331B;  Kerr-McGee  Corp.,  El 
Reno.  OK  and  Operating  at  The 
Other  Following  Locations:  C; 
Kilgore,  TX,  D;  Amarillo,  TX,  E; 
Odessa.  TX.  F;  Sunray.  TX.  G; 
Canadia.  TX 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  17, 
1993. 

TA-W-30,364:  Coordinated  Apparel 

Group.  Inc.,  Owig^urg.  PA 
TA-W-30.364A:  Coordinated  Apparel 

Group.  Inc..  Sewing  Facility 

Schuylkill  Haven,  PA 
TA-W-30,364B;  Coordinated  Apparel 

Group.  Inc..  Swainsboro.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
20, 1993.      ' 

TA-W-30.276;  Ampex  Recording  Media 
Corp..  Opelika.  AL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  25, 
1993. 

TA-W-30.126;  FMC  Corp.,  Green  Bay. 
WI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  11, 
1993. 

TA-W-30.094:  Creative  Contractor,  Inc., 
Vineland.  Nf 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
28, 1993. 

TA-W-30.349.  TA-W-30.350;  AUeen. 
Inc.,  Flint  Hill  Plant,  Flint  Hill,  VA 
and  Victoria  Plant,  Victoria,  VA 
A  certification  was  issued  covering  all 

workers  separated  on  or  alter  September 

14, 1993. 

TA-W-30,357.  TA-W-30,359:  AUeen. 
Inc..  Woodstock  Plant.  Woodstock. 
VA  and  Edinburg  Plant.  Edinbure, 
VA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
14, 1993. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D.  Chapter  2,  Tide  n, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  November, 
1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eUgibihty  to  apply  for 
NAFTA-TAA  the  following  group 
eligibiUty  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either'— 
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(A)  that  sales  or  production,  or  both. 
of  such  film  or  subdivision  have 
decraesed  absolutely, 

(B)  that  imports  from  Mexico  or 
Canada  of  aitides  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(c)  thai  the  increase  in  imports 
contributed  importantly  to  such  . 
woriiers'  sepaiatians  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(2)  that  there  has  been  a  shift  in 
production  by  such  woikers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-00253:  Goetze  Gasket  Co., 
LaOrange.  GA 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
The  investigation  revealed  that  Goetze 
Casket  Co.  made  a  business  decision  to 
shut  down  its  LaCkange.  GA  facility  & 
transfer  the  predominant  propcwtion  of 
its  production  of  automotive  gaskets  to 
another  domestic  facility. 
NAFTA-TAA-C0250:  Philips  UghUng 
Co..  A  Div.  of  Philips  Electronics 
North  America  Corp.,  Richmond, 
KY 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  survey  of  major  customers  of  the 
subject  plant  revealed  that  none  of  the 
respondents  increased  their  imports  of 
halogen  or  automotive  lamps  firom 
Mexico  or  Canada  during  the  relevant 
period. 

NAFTA-TAA-00251:  Leviton 

Manufacturing  Co.,  Inc.,  Brooklyn, 
NY 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
The  investigation  revealed  that  Leviton 
Manufacturing  Co.,  Inc.  made  a 
corporate  decision  to  shut  down  its 
Brooklyn.  NY  Cadlity  &  to  transfer  its 
production  to  another  existing  domestic 
facility. 

NAFTA-TAA-00256:  Lockheed  Fort 
Worth  Co.,  Kingsley  Field-Air 
Defense  Site,  Klamath,  OR 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  surveyT^f  projecU  for  whidi  Lockheed 
Fort  Worth  Co.  has  submitted 
unsuccessful  bids  disclosed  that  the 
surveyed  projects  were  awarded  to  other 
domestic  firms.  The  survey  further 
revealed  that  these  domestic  firms  will 
utilize  the  terms  of  the  ccmtiacts  at 
domestic  production  facilities. 
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NAFTA-TAA-4i7248;Mafftetek, 
Kokomo,  In 

The  investigafion  revealed  that 
criteria  (3)  and  miteria  (4)  were  not  met 
There  was  no  smft  in  production  of  AC/ 
DC  converters  hpve  bMn  increasing,  and 
the  company  is  transferring  production 
finm  the  Kokomp  plant  to  another 
company  plant  ^  Huntington.  IN. 

NAFTA-TAA-C^261;Mahan  Western 
Industries,  i  ic.  Leather  &  Heel 
Dept.  El  Pa  to,  TX 
A  ceitificatiox  was  issued  covering  all 

workers  of  Maht  n  Western  Industries, 

Inc..  El  Paso,  TX  separated  on  or  after 

December  8, 19S  3. 

NAFTA-TAA-a  258;  Kimherly-aaik 
Corp.,  Mem  }his  Tennessee  Tissue 
Mill,  Mempi  is,  TN 

A  certification  was  issued  covering  all 
workers  of  Kimh  srly-Clark  Corp, 
Memphis.  Temw  ssee  Tissue  Mill, 
Memphis,  TN  se  larated  on  or  after 
December  8, 1996. 

NAFTA-TAA-0^59:  Timbercraft 
Products,  a  biv.  of  Fulton  &  Ughty. 
Inc.,  Hoyden  Lake,  ID 
A  certification  Avas  issued  covering  all 
workers  of  limb  (rcraft  Products,  A  Div. 
of  Fulton  &  Ligh1  y,  Inc.,  Hayden  Lake. 
ID  separated  on  <  r  after  December  8, 
1993. 

NAFTA-TAA-Ol  257;  Plantronics,  Inc., 
Santa  Cruz.  ZA 

A  certification  Was  issued  covering  all 
woriters  of  engag^  in  the  production  of 
telephone  headsets  at  Plantronics,  Inc., 
Santa  Cruz,  CA  separated  on  or  after 
December  8, 1991. 

NAFTA-TAA-0a255;  Zenith  Electronics 
Corp.,  Paris  Bales  Div.,  Chicago.  IL 
A  certification  |ivas  issued  covering  all 
workers  engaged  |n  employment  related 
to  the  Parts  Div.  ^f  the  Chicago,  IL 
facility  of  Zenith  Electronics  Corp. 
separated  on  or  alter  December  8, 1993. 
NAFTA-TAA-0dB52;  Footwear 

Managemeni  Co..  Tony  Lama  Div.. 
EI  Paso.  TX 

A  certification  was  issued  covering  all 
workers  of  the  Te  ay  Lama  Div.  of 
Footwear  Manag<  merit  Co.,  El  Paso,  TX 
separated  on  or  a  ler  December  8, 1993. 
NAFTA-TAA-Oa  >54;  Zenith  Electronics 
Corp.,  Plant  919.  Springfield.  MO 

A  certification  Was  issued  covering  all 
workers  of  the  Zc^th  Electronics  Corp.. 
Plant  #19,  Springfield,  MO  &  separated 
on  or  after  Decenfiwr  8, 1993. 

I  hereby  certifylthat  the 
aforementioned  (leterminatitMis  ware 
issued  during  the;  month  of  November, 
1994.  Copies  of  these  determinatians  are 
available  for  insp  tction  in  Room  C- 
4318.  U.S.  Depart  nent  of  Labor.  200 


Constitution  Avenue.  NW..  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  November  29, 1994. 
Victor  J.  Trimso, 

Program  Manager.  Policy  Br  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[PR  Doc.  94-30353  FUed  12-8-^94: 8:45  ami 
■a^MQ  OOK  4610-30-M 


[TA-W-30t38(q 

London  Fog  Industries,  Hancock.  MD; 
Notice  of  Tennlnatlon  of  Investtgalfon 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  26, 1994  in 
response  to  a  worker  petitiaa  which  was 
filed  oo  behalf  of  woikers  at  Lmdm  Fog 
Industries,  Hancock,  Maryland. 

All  workers  of  the  sidiject  firm  are 
covered  imder  existing  certification 
(TA-W-29,485).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose;  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC  this  30th  day  of 
November,  1994. 
Victor  J.  Tnuuo, 

Program  Manager.  Policy  and  Reemployment 
Serrices.  Office  of  Trade  Adjustment 
Assistance. 

[PR  Doc.  94-30349  Filed  12-8-94;  8:45  ami 
nuiNQ  COOE  4810-aa-M 
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Pacer  Industries,  inc.,  Echlin  Engine 
Syqems,  Washington,  MO;  Notioe  of 
Revised  Determination  on  Reopening 

On  November  28, 1994,  the 
Department,  at  the  request  of  the  State 
Agency,  reopened  its  investigation  for 
the  woikers  and  former  worlurs  of  the 
subject  firm  in  Washington,  Missouri. 
The  initial  investigation  resulted  in  a 
negative  determination  on  September  7, 
1994  which  was  publisbsd  in  the 
Federal  Register  on  October  4, 1994 
(59  FR  50624). 

Investigation  findings  show  that 
woricers  at  the  subject  firm  produce 
automotive  fuel  system  parts  for  the 
auto  afiermarket.  The  workers  were  not 
separately  identifiable  by  product. 

Other  investigaHon  findhngs  show  that 
sales  and  employment  both  decreased  in 
1993  compared  to  1992  and  in  the  first 
five  months  of  1994  compared  to  the 
same  period  in  1993. 

Findings  on  reopening  show  that  a 
major  customer  decreased  its  purchases 
of  fiiel  system  parts  from  Wawington, 
Missouri  and  increased  its  import 


purchases  in  1993  compared  to  1992 
and  in  the  first  five  months  of  1994 
compared  to  the  same  period  in  1993. 

The  subject  workers  were  previously 
certified  on  September  13, 1994.  under 
a  NAFTA  petition.  NAFTA— O0201. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directiy  competitive  with 
automotive  fuel  system  parts 
contributed  importantly  to  the  decline 
in  sales  or  production  and  to  the  total 
of  partial  separation  of  workera  at  the 
subject  facility.  In  accordance  wth  the 
provisions  of  the  Trade  Act  of  1974. 1 
make  the  following  revised 
determination: 

"AH  workers  and  former  workers  of  Echlin 
Engine  Sjrstems,  in  Washington,  Missouri 
who  became  totally  or  partially  separated 
from  employment  on  or  after  June  3, 1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  in  Washington,  DC,  this  30th  day  of 
November  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  94-30351  Filed  12-8-94:  8:45  am] 
BH.UNQ  COOe  4S10-MMI 


[TA-W-SCOaT] 

Elf  Atochem  North  America,  inc., 
industrial  Chemicals  Division,  Tacoma. 
WA;  Notice  of  Revised  Determination 
on  Reopening 

On  November  28, 1994,  the 
Department,  at  the  request  of  the  State 
Agency,  reopened  its  investigation  for 
the  workers  and  former  workers  of  the 
subject  firm  in  Tacoma,  Washington. 
The  initial  investigation  resulted  in  a 
negative  determination  on  August  10, 
1994  which  was  published  in  the 
Federal  Register  on  August  25, 1994  (59 
FR  43866). 

Investigation  findings  show  that 
sodiimi  chlorate  accounted  for  a 
substantial  portion  of  the  Tacoma 's 
production  in  1993  and  1994.  The 
workers  were  not  separately  identifiable 
by  product. 

Findings  on  reopening  show  that  a 
major  customer  ceased  purchasing 
sodium  chlorate  from  Elf  Atochem  and 
increased  its  purchases  of  imported 
sodium  chlorate  in  1994. 

Company  officials  indicated  that  they 
decided  to  close  the  Tacoma  plant 
because  of  additional  Canadian  chlor- 
alkali  capacity  coming  on-line. 

The  subject  workers  were  previously 
certified  on  September  22, 1994.  on 


reconriderable  under  a  NAFTA  petition. 
NAFTA— 00111. 

U.S.  imports  of  sodium  chlorate 
increased  absolutely  in  1993  compared 
to  1992  and  increased  in  the  latest  12- 
month  period  ending  in  May  1994 
compared  to  the  earUer  12-month  period 
ending  in  May  1993. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  direcUy  competitive  with 
sodium  chlorate  contributed 
importantly  to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  the  subject 
facility. 

In  accordance  with  the  provisions  of 
the  Trade  Act  of  1974, 1  make  the 
following  revised  determination: 

"All  former  workers  of  Elf  Atochem  in 
Tacoma,  Washington  who  became  totally  or 
partially  separated  from  employment  on  or 
after  May  16. 1993  are  eligible  to  apply  for 
adjustment  assistance  undw  Section  223  of 
the  Trade  Act  of  1974." 

Signed  in  Washington,  DC,  this  28th  day  of 
November  1994. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-30350  Filed  12-ft-94;  8:45  amj 
BILUNG  CODE  451»-30-M 


[NAFTA— 00232] 

National  Medical  Care,  inc.,  Medical 
Products  Division  altUa  Erika  of  Texas, 
McAllen,  TX;  Amended  Certiflcation 
Regarding  Eligibility  To  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certification  for  NAFTA 
Transitional  Adjustment  Assistance  on 
October  21, 1994,  applicable  to  all 
workers  of  the  subject  firm  in  McAllen, 
Texas. 

At  the  request  of  the  State  Agency  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
investigation  findings  show  that  some  of 
the  claimants'  wages  were  reported 
under  an  imemployment  insurance  (UI) 
tax  account  for  Erika  of  Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  the 
certification  to  properly  reflect  this 
matter. 


The  amended  notice  applicable  to 
NAFTA— 00232  is  hereby  issued  as 
follows: 

"All  workers  of  the  Medical  Products 
Division  of  National  Medical  Cai«,  a/k/a 
Erika  of  Texas,  in  McAllen,  Texas  who 
became  totally  or  partially  separated  6x)m 
employment  on  or  after  December  8, 1993  are 
eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC,  this  22d  day  of 
Novembo- 1994. 

Vktor  J.  TnmM, 

Progmm  Manager,  Policy  and  Reemployment 
Services.  Office  of  Tmde  Adjustment 
Assistance. 

IFR  Doc.  94-30352  Filed  12-8-94;  8:45  amJ 

BKXJNa  COOE  4S10-30-M 


Mine  Safety  and  Health  Administration 

Fee  Adjustments  for  Testing, 
Evaluation,  and  Approval  of  Mining 
Products 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 

ACTION:  Notice  of  fee  adjustments. 


SUMMARY:  This  notice  revises  the  Mine 
Safety  and  Health  Administration's 
(MSHA)  user  fees  for  testing,  evaluation, 
and  approval  of  certain  products 
manufactured  for  use  in  imderground 
mines.  These  fees  are  based  on  fiscal 
year  1994  data  and  reflect  changes  in 
approval  processing  operations  as  well 
as  costs  inciured  to  process  approval 
actions. 

DATES:  These  fee  schedules  are  effective 
bom  January  1, 1995  through  December 
31, 1995.  Approval  applications 
postmarked  before  January  1, 1995  will 
be  chargeable  imder  die  fee  schedules  as 
published  on  December  29. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  M.  Turcic,  Chief,  Approval  and 
Certification  Center,  R.R.  l.  Box  251, 
Triadelphia,  West  Virginia  26059. 
SUPPLEMENTARY  INFORMATION:  In  general. 
MSHA  has  computed  the  revised  fees 
based  on  the  cost  to  the  government  to 
provide  testing,  evaluation,  and 
approval  of  products  manufactured  for 
use  in  imdergroimd  mines.  On  May  8, 
1987  (52  FR  17506).  MSHA  pubUshed  a 
final  rule.  30  CFR  Part  5— Fees  for 
Testing,  Evaluation,  and  Approval  of 
Mining  Products,  which  established  the 
specific  procedures  for  fee  calculation, 
administration,  and  revisions.  This 
revised  fee  schedule  is  established  in 
accordance  with  the  procedures  of  that 
rule. 

Dated;  December  5. 1994. 
I.  Davitt  McAteer. 
Assistant  Secretary.  Mine  Safety  and  Health. 
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Effective  January  1, 1995 

fiscal  year  1994  dalaj 


ci 


SO  CFR  Part  7-J'rediictTeeting  by  TWni  Party 


12 
12 
12 
12 
12 
14 
14 
14 
14 
14 
40 


Approval 
Apprqpval 
ApjiriMal 
Approval 
Approval 
Approval 
Approval 
Approval 
Apiyoval 
Approval 
Stamped 


and  VBnWaliui  I  Tubing 

E«alualior>-Muliipi»«liot  Biasing  Uf«s ..... 

Evalualfofv-ElecMc  Motor  Assemblies^ 

Evaluaiior>— ElecWc  Cables  and  Splice  Kits 

Extension— BaBerles  Assemblies 

Extsnston-SraMce  and  Venttation  Tubing  . 

ExIsnsion-MuMple-Shot  Blasting  Units 

Extonsion-ElecWc  Motor  Assemblies  1  

Extension-Electric  Cables  and  Spice  Kits  . 
Notification  Acosplance  Program  (SNAP)  „.. 


30  CFR  Parti 


12   Approval  EvaluaMon' „... . 

Pennissftility  Tests  tor  Explosives: 

Weiglv^n _.... 

Ptiyical  Exant  Fnt  size ~Z 

Chemical  Analysts 

Air  Gap   Minimum  Product  Firing  TefTY)efature 

Air  Gap— Room  Tenperature 

Pendulum  Friction  Test 

Detonation  Rata 

GaNery  Test  7 

Gallery  Test  8 

Toxic  Gases  (Large  ChMrtber) 

Pemiissibflity  Tests  tor  Sheattied  Exploeives: 

Physical  Examination 

Chemical  Analysis 

GaieryTestO 


Qaltory  Test  10 

GaUeryTestll  

Gallery  Test  12 

Drop  Test _, 

Temperature  ElletiiaidiiarMm 

Toxic  Gases 

14    Approval  Extsnsion 


12 


12 
14 


14 
15 


Approval   Machine  Evaluation^ 

Approval    Machine  Testing: 

Explosion  Test 

Surface/Temperature  Test ... 

'"'pect  Test „ — ................._, 

Thermal  Shock  Test „ ...... ... 

Product  Flame  Test 

Approval-lneln*nent  (testing  included)  ...^ 

Approval  Extension    Machine  Evaluation '  

Approval  Extension   Machine  Testing: 

Explosion  Test 

Surtacen-emperatureTest 1 

InilMct  Test 

Thennal  Shock  Test 

Product  Flame  Test  — .. 

Approval  Extension— Instruments  (testing  included) 

Acceptance  Evaluation  > 

Acceptance  Testing: 

Explosion  Test 

Wafr  Thickness  Test 

Surtacfl/Temperature  Test 

Impact  Test ..^.. 

Thennal  Shock  Test 

Product  Flame  Test 


16 


Compresstiiity  Test  (asbestos  substitutes) 

Certificatton  Evatoalionz  .„ 

CertHicatkm  Testing: 

Exptoston  Test „ „. 


UM 


43 
SO 
43 
43 
49 
42 
48 
42 
42 
48 


278 


100 
100 
100 
100 
100 
100 
100 
100 
100 
100 


17 


18 


211 


SOCFRPartlO-BacWcMHofDrtvanEqulpmamandAccessortea 


47 


47 


420 

296 

1.797 

418 

320 

148 

320 

6.760 

5,030 

732 

128 

1.044 

1.944 

1.944 

1.944 

1.944 

648 

672 

580 


100 


23 
» 


26 
30 
31 
3? 
41 


100 


48 



41 

43 

30 

mmmm»*»***t 

40 

«■■■»■■■■■■ 

48 

TT>»» ■■■■■■ 

47 

48 

41 

43 

38 

. 

40 

48 

47 

. 

46 

41 

51 

....•.»•• 

43 

39 

•  M....H.. 

40 

48 

... ........ 

51 

41 



41 



42 


100 


too 

100 


46 


100 
100 


47 
48 
4fr 
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Fee  SCWEOUIE  Effectwe  JANtJARV  t,  T996-CbnGntjed 

Pased  on  fiscal  yearl994  detflj 


Action  title 


Surface/Temperature  Test 

hnpactTest „..._... 

Thermal  SNx*  Tesi 

Product  Fteme  Test 

Acceptance  Exteneien^ , 

Product  Rame  Test , 

Certification  Extension  2 , 


Certification  Extension  Testing: 

Bcplbsion  Test .„. 

Surface/Temperature  Test . 
bnpactTest . 


Thermal  Shock  Test  .. 

Pneduet  Flame  Test... 

FieMModificaionz  

Fieftj  Modificatlan  TesUng: 

Exptosion  Test 

Impact  Test 

Thermal  Shock  Test  .. 

Product  Flame  Test  .„ 

Arc  Ignition  Test 

FieW  Approver 

Permit   Machineya 

Permit  Testing: 

Exptoskm  Test 


Surface/Temperature  Test 

Impact  Test 


Thermal  Shock  Test „ 

Product  Fteme  Test „ 

PerntH— Instruments  (testing  included) "!!!!!."!!!! 

Rv^wfr^w^  wuiui|  E^normininon*  ^Tosiin^  inci UQ9O7 

Instrinsx:  Safety  Detemninathjn  Extenskm  (testing  inclwiatJ) . 

SimpWiedCertiflcattona  „ ...„..' ;„  ' 

LongwaH  Approval  2  ..._ 

LongwraH  Approval  Tesing; 

Ewpteskw  Test ...„ 

Thennal  Shock  Test 

Impact  Test 

Product  Flame  Test „ 

Arc  Ignition  Test .._ 

LongiNaO  Approval  Extension? 
Loo^Maa.  Approval  Extension  Tesfing: 

Exptosion  Test , 

Hiefmar  Shock  Test  .«._..........., 

impact  Test 


Houriy 
rate 


Product  Flame  Test  ...... 

Arc  Ignitioa  Test 

Shearer  Evaluatton* „ 

Shearer  Evaluation  Testing: 

Exptoskm  Test 

Thennal  Shock  Test 

Impact  Test . 

Product  Flame  Test 

Arc  lgnitk>n  Test 

-Qt)^^af9f  Fvahtation  Fiitension^  ....„ 

Sheerer  Evalaalten  Extension  Te^inj^ 

Exptoskm  Test ™ 

Themial  Shock  Test ., 

ini|ncc  ro9r 

.  Product  Flame  Test  .... 

Arc  Ignitien  Test ._ _ 

Permit— Extension  of  Time- 
Permit    ModiHeatton— MachiHe- 


Permit— Modifieatien—lhstrtiment  (testing  included) 


43 
30 
40 
4S 

4e 

48 
4t 

4it 
43 
» 
40 
49 
50 

4T 
30 
40 

4a 

51 

4t 
43 
39 


49 
5T 
51 
43 

49 

Ct 
40 
39 

4ft 
Si 
4» 

41 
4V 


SO 
4t 


51 
» 


39 
49 

51 
™ 

47 


Flat 
rate 


255 


Appli- 
cation. 

loo 


no 

169 


100 


100 


109 

100 
100 
100 
100 


109 


9T 


100 


too 


100 

too 


39  CFR  Part  to    Ctecait  Qip  tampa 


100 


12    Approval' (leslirvinciudM) 

14   Approval  Extenston  (tealiR^  jncKided)- „ „„ 

4a  Ctaayed  Notgjcatien  Aeceptenie  Program  (SNAP)^ 


46 
46 


27» 


100 

100 


UMI 
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Fee  Schedule  EFFEcn\E 
(Based  on  acal 


Action  title 


30  CFR  Parti 


12   Approval  (testing  indudad) „...„ 

14   Approval  Extension  (teslhg  inctuded) 

40  StaiwpadNoMcationAooeptanca  Program  (SNAP) 


aoCFRParta-flamaSaiatyLampa 


12   Approval  (testing  indudsd) 

14   Approwsl  Extension  (testing  mduded) „..„..^. 

40   Staiwpad  NoBlication  Accsptanoa  Progrant  (SNAP> 


12   Approval  (tasting  indudsd) 

14   Approval  Extension  (testing  Induded) .._ _...„.. 

4a  Sfampsd  NotHicalion  Aoosplanca  Program  (SNAP) 


12  Approval  (testing  indudsd)  „ 

14  Approval  Extension  (testing  Indudad) „ 

40  Stamped  Notification  Acceptance  Program  (SNAP) 

14  Approval  Extension  (testing  induded) _ 

40  Stamped  Notification  Acceptance  Program  (SNAP) 


12   Approval  (testing  induded) 

14   Approval  Extension  (testing  induded) 

40   Stamped  Notification  Acceptance  Program  (SNAP) 


JANUARY  1, 199&— Continued 
year  1994  data] 


Hourly 
rate 


MHie  Lanipa 


30  CFR  Part  22-4  ortaMe  Methane  Detectors 


30  CFR  Part  2>-Tete  thoneeand  Signaling  Devices 


30  CFR  Part  2  — Fteme  Safety  Lamps 


30  CFR  Part  22— flortabte  Methane  Detectors 


12   Approval  (testing  Induded) ^ 

14    Approval  Extension  (testing  induded) 

40    Stamped  Notification  Acceptance  Program  (SNAP) 


T 


30  CFR  Part  23— Tate  ihones  aikl  SignaUng  Devices 


12   Approval  (testing  induded) „ 

14    Approval  Extension  (testing  induded) _. 

40   Stamped  Notification  Acceptance  Proyam  (SNAP) 


30  CFR  Part  24— Jingle-Shot  Blasting  Unite 


12    Approval  (testing  induded) 

14   Approval  Extension  (testing  induded) 

40    Stamped  Notification  Acceptance  Program  (SNAP) 


12   Approval  (testing  mduded) 

14    Approval  Extension  (testing  indudwl)  ....„ 

40    Stamp  Notification  Acceptance  Program  (SNAP) 


16   Certification  (testing  induded) 

18   Certification  Extension  (testing  induded) 

40    Stamped  Notification  Acceptance  Program  (SNAP) 


12   Approval  (testing  included) ^ 

14    Approval  Extension  (te^ng  induded) _ 

40    Stamped  Notification  Acceptance  Program  (SNAP) 


30  CFR  Part  26— Light  ng  Equipment  for  Illumination 


30  CFR  Part  27— M  ithane  Monitoring  Systems 


30  CFR  Part  2  i— O.C.  Current  Fuses 


30CFWPart2»— Porttble  Dtist  Analyzers  and  Methane  Monitors 


Flat 
rate 


44 
44 


278 


47 
47 


278 


48 
48 


278 


50 
50 

44 


278 
278 


47 
47 


278 


48 
48 


278 


50 
SO 


278 


51 
51 


278 


50 
50 


278 


51 
47 


278 


51 

51 


276 


12   Approval  (testing  induded)  ..„ 

14   Approval  Extension  (testing  induded) 

40    Stamped  Notification  Acceptance  Proyam  (SNAP) 


47 
47 


278 


Appli- 

cabon 

fee 


100 
100 


100 
100 


100 
100 


100 
100 


100 


ioo 

100 


100 
100 


100 
100 


100 
100 


100 
100 


100 
100 


100 
100 


100 
100 
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Fee  SCHEDutE  Effective  Jmnemrv  t,  t995-Coniinued 
IPaaeden  fiacaf  ynr  i99*dBta4 


Action  title 


30  CFR  Part  31— Oteaai  Mine  Locomotteas 


Hourly 
rate 


Flat 
rate 


Appli- 
cation 
fee 


12  Approvaf „ 

r4   ApproMal  Extension 


12 
14 
16 


1« 


Apfroval _ 

Approval  Extension 
Certification  Evaluation  ^ 

(nflffifirirtinn  TMaftif^* 

EmissiorsTest 

PPB/Post  Test  Preparation 

Certification  Extension  Evaluation^ 
Certification  Extension  Testing: 

Emissions  Test 

Pre/Post  Test  Preparation 


30  CFR  Part  33— Dust  Coltectors 


12   Approval  Evaluation  wittiout  Cert,  of  Perlbrmance* 
Approval  Testing: 

Dust  Collector  Test 

t*   Approvai  Extension  Evaluation^ 

Approvaf  Extension  Testing: 

Dust  CoHector  Test „ 

T5   Certifiealion  EveluatiorT^  ... _. 

Certification  Testing: 

E>ust  Collector  Test 

18    Certification  Extension  ^ _ 

Certification  Extension  Testing: 

Dust  Collector  Test 

21    FlekJ  Modificatfcjn 

29    Dust  Collector  Approval  ¥«th  Cert,  of  Peffomiance"! 
40   Stamp  fitotification  Acceptance  Program  (SNAP) 


12    Approval  (tesSrig  included) 

14    Approval  Extension  (testing  included) 


30  CFR  Part  »-fW9  nostettnt  tUftfiamh.  FhiMs 


40 

51 
49 

51 
49 

51 
49 

51 
48 


184 
278 


100 

iioe 
iob 
iiob 
ioo 


46 
45  L 


30  CFR  Part  36— Motilte  Diesel  Peweied  Equipment 


too 

100 


12    Approval r. , 

14   Approval  Extension —.. 

16    Certification — Engine  Evaluation  * .-. 

Certification — Engine  Testing: 

Emissions  Test  

Explosion  Test  „..'. !!!™!!!1!I! 

Surface  Temperature/Safety  Controls  Test  ....!™!Zi 

Pre/Post  Test  Preparation 

18    Certification  Extensiorv— Engine  Evaluation  ^ ..JI 

Certification  Extension— Engine' Testing: 

Emissions  Test _ _ 

Explosion  Test „ 

Surface  Temperature/Safety  Controls- Test ....!!."!!.""!. 

Pre/Post  Test  FJieparatioo. 

21    Field  Modification ^ 

27  Certification— Diesel  Components  Evaluation  2 . .~Z 

Certification— Diesel  Components  Testing: 

Emission  Test  „ _._ '-„..„..'.. 

Explosion  Test „...,!....I 

Water  Consuraption/Cooiing  Efficiency  Test  .1...""..'.. 

Surface  Temperature „, 

Safety  Control  Test .."1 ' 

Pre/Post  Test  Preparation "' 

28  Certification  Extension— Oiese*  Campooents  Evaluattonf 
Certification  Extension — Diesel  Comporients  Testing^ 

Emission  Test _ 

Explosion  Test J." 

Water  Consumption/Cooling  Efficiency  Test 


51 
49 
46 

48 
50 

4& 
46 
46 

48. 
SO 
4» 
46 

49 
47 

48 
50 
52 
48 
48 
4* 
47 

48 
SO^ 

52 


100 

1130 
TOO 




100 





too 



too 



,  



t 

— __... 

; 

-r: 

„ 

100 

— 
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Action  title 


Surtace  Teinperature ... 

Safety  Control  Test _ 

Pre/Post  Test  Preparation _. 

40   Stamped  Notification  Acceptance  Program  (SNAP) 


Fee  Schedule  Effective  January  1, 1995-ContJnued 

[Based  xi  fiscal  year  1994  data] 


Hdurty 
rate 


49 
49 
46 


Flat 
rate 


278 


Appli- 
cation 
fee 


30  CFR  Part  74—0041  *<""•  P"«*  Personal  Sampler  UnKs 


12    Approve 


00  C  Iher  A&CC  Services 


testing  included) 


15  Acceptance— Overcurrent  Relays  (testing  included)  

15  Statement  of  Test  and  Evaluation  (ST&E) 

15  Material  Acceptance  (testing  included) _ 

15  Monitor  and  Power  System  (MAPS)  (testing  included)  

15  Acceptance— Ground  Ctieck  Monitor/Ground  Wire  Devices 

17  Acceptance  Extension— Overcurrent  Relays 

17  Accejstance  Extension— Interim  Criteria 

17  Statement  of  Test  and  Evaluation  (ST&E)  Extension 

17  Material  Acceptance  Extension  (testing  included) 

17  Acceplence  Extension— Ground  Check  Monitor/Ground  WirJ  Devices  .. 

20  Stamped  Revision  Acceptance  (SRA)3 

24  Acceptance— Panic  Bar _ 

33  Generic  Statement  of  Test  and  Evaluation  (ST&E) 

35  Administration  Records  Update 

37  Acceptance— Interim  Criteria  2 

Interim  Criteria  Testing: 

Product  Flame  Test  .._ 

40    Stamped  Notification  Acceptance  Program  (SNAP)-<3roii^  Check  Monitor/Ground  Wire  DevteeADvercurrent 
Relsy 


40  Stamped  Notificatkm  Acceptance  Program  <SNAP)  ST&E 

41  Approval— Longwall  Area  Lighting 

42  Approval  Extenston— Longwall  AreaUghting 

50  Mine  WkJe  Monitoring  System  (MWMS)  Evaluatton 

50  Mine  Wkte  Monitoring  System  (MWMS)  Banier  Classificatio(i 

54  Mine  Wkte  Monitoring  System  (MWMS)  Sensor  Classificati<  n 

00  Retesting  for  Approval  as  a  Result  of  Post-Approval  Produo 


47 


100 


Audita 


46 

"46 
48 
46 
46 
46 

"46 
46 

46 
47 
15 
46 

46 


48 

46 
49 


38 


23 


260 


278 
23 


179 
261 


100 


100 
100 
100 
100 
100 


100 
100 


100 

100 

None 

100 


100 

100* 

100 


zfS'SSJISSrfS^SIlSiS  ^^^tl^atHS^^!^  ^'*^Il^-2.^^-  "^^  P^«^"  P®^  ^  *"«  Pfoa^m  is  3  years. 

^Fu«  approval  fee  consists  of  evahjation  cost  plus  applicable  tbst  costs. 

3  Fee  covers  SRA  appUcatkm  accompanied  by  up  to  five  docujnents. 

*  Fee  based  upon  the  approval  schedule  in  effect  at  the  time  dl  retest 
JS^l!!S''Z!S^St^i'^!!S^^TJ^^  **  ^°S^  ^'^®'  than  MSHA's  premises,  the  applicant  shall  reimburse  MSHA  for  traveling. 
^  i?i;fI«^T!fffee^^  ^«^*'"*^  ^  '»"^*^«^  9°^«^"*"»  ^^^'^  '^fl^l^tions.  Th«  reimbu^ 


(PR  Doc.  94-30316  Filed  12-8-94;  8:45  am) 
BIUING  COOe  451»-43-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Temporary  Closing  of  Reference 
Service  on  Certain  Textual  Records 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  closure  and  reopening 
of  reference  services  for  certain  textual 
records  holdings  in  the  National 
Archives  related  to  the  move  to  the 
National  Archives  at  College  Park 
(Archives  11)  and  the  relocation  of  some 
records  to  the  National  Archives 
Building. 


SUMMARY:  Th  s  notice  provides 
information  t  rout  the  period  of  time 
that  referenc*  service  on  certain  textual 
records  holdi  ngs  of  the  National 
Archives  wil  be  unavitilable  due  to  the 
move  of  thos  >  holdings  from  their 
current  locat  ons  in  the  National 
Archives  Bui  ding  in  Washington,  DC, 
and  the  Wast  ington  National  Records 
Center  in  Sui  land,  Maryland,  to  new 
locations  in  e  ther  the  new  Archives  II 
facihty  in  Co  lege  Park,  Maryland,  or  the 
National  Arclives  Building  in 
Washington,  DC.  Additional  notices  will 
be  published  by  NARA  relating  to  the 
move  of  othei  holdings  to  Archives  0. 

During  the  periods  shown  for  the 
record  groups  listed  on  the  schedule  at 
the  end  of  thite  notice,  the  National 
Archives  wil  be  unable  to  provide 


records  for  research,  or  process  requests 
for  reproductions  (fee  orders)  or 
requests  for  information  from  these 
records.  Requests  received  during  the 
periods  of  suspended  service  will  be 
returned  for  resubmission  after  the  date 
indicated  for  reopening  the  records  for 
reference  service.  Changes  in  the  overall 
move  schedule  may  require  changes  in 
these  dates. 

For  schedule  updates  and  information 
on  the  new  locatipn  of  the  records,  call 
the  User  Services  Division  at  (202)  501- 
5400. 

Dated:  December  5, 1994. 
Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States 
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NUCLEAR  REGULATORY 
COMMSSiON 

Draft  Supptemental  Environmental 
Statement;  Availability 

AGENCY:  Nudear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMAnv;  The  Nuclear  Regulatory 
Commission  has  issued  a  Draft 
Supplement  Environmental  Statement 
(NUREG-0498.  Supplement  1)  to  the 
Final  Environmental  Statement  (NRC 
1978  FES-OL)  issued  in  1978 
concerning  the  operation  of  the  Watts 
Bar  Nuclear  Power  Plants  Units  1  and  2. 
This  supplement  documents  the  NRC's 
latest  reviewf  of  the  environmental 
issues  at  Watts  Bar. 

DATES:  Interested  parties  are  invited  to 
submit  comments  by  January  30. 1995. 
AOORESSES:  Written  comments  may  be 
submitted  by  mail  to  the  Rules  Review 
and  Directives  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Written  comments  also  may  be 
delivered  to  Room  6D22,  Two  White  . 
Flint  North.  1145  Rockville  Pike, 
Rockville.  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays. 

Single  copies  of  the  draft  supplement 
report  are  available  free,  to  the  extent  of 
supply,  upon  written  request  to  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  P.O.  Box 
37082.  Washington.  DC  20013-7082  or 
the  Office  of  Administration. 


Distribution  and  Mail  Service  Secticm. 
U.S.  Nuclear  Regiiiatory  Commission, 
Washington,  DC  2^555-0001.  An 
individual  copy  is  Available  for 
inspection  and/or  topyicg  for  a  fee  in 
the  NRC  Public  Document  Room,  2120 
L  Street  NW.,  Waslington,  DC  20555. 
FOn  FURTMER  MFOmiATION  CONTACT: 
Scott  C  Flanders,  ( )ffice  of  Nuclear 
Reactor  Regulation ,  U.S.  Nuclear 
Regulatory  Commi  ;sion,  Washington, 
ex:  20555,  telephoi  te  (301)  504-1172.  • 

SUPPLEMENTARY  INf  DRMATION: 

Background 

The  NRC  issued  he  Final 
Environmental  Statement  concerning 
the  operation  of  th|  Watts  Bar  Nudear 
Plant  in  1978.  ThehlRC  has  determined 
that  it  is  appropriate  to  re-examine  the 
issues  associated  vfith  the 
envirorunental  review  before  issuance  of 
The  purpose  of  the 
Iscuss  tiie  effects  of 
the  environment 
j  changes  in 
lets  that  have 
of  changes  in  the 
>lant  design  and 
af  operations  since 
the  last  envirohmetital  review.  A  broad 
scope  of  environmi  ntal  topics  are 
evaluated,  includii  g  regional 
demography,  land  ind  water  use, 
meteorology,  terres  trial  and  aquatic 
ecology,  radiologic  d  and  non- 
radiological  impac  s  on  humans  and  the 
environment,  socic  economic  impacts, 
and  environmental  justice.  The  staff 
concluded  that  the  e  are  no  significant 
changes  in  the  env  ronmental  impacts 
since  the  NRC  1971  FES-OL  from 
changes  in  plant  di  sign,  proposed 
methods  of  oporalii  )ns,  or  changes  in  the 
environment. 


an  operating  licens 
NRC  review  is  to  i " 
observed  dianges 
and  to  evaluate  the 
environmental  imj 
occurred  as  a  resui 
Watts  Bar  Nudear  i 
proposed  methods! 


TTie  applidant's  preoperational  and 
operational  monitoring  programs  were 
reviewed  and  found  to  be  appropriate 
for  establishing  baseline  conditkms  and 
ongoing  assessments  of  ^ivironiaental 
impacts. 

The  staff  also  conducted  an  analysis 
of  plant  operation  with  severe  accident 
mitigation  design  alternatives 
(SAMDAs)  and  concluded  that  none  of 
the  SAMDAs,  beyond  three  procedural 
changes  that  the  applicant  committed  to 
implement,  wouid  be  cost-benefidal  for 
further  mitigating  environmraital 
impacts. 

Dated  at  RockviDe.  Maryland,  this  5th  day 
of  December,  1994. 

V  For  the  Nuclear  Regulatcny  Commission. 
Scott  F.  Neivbeiry. 

Director,  License  Renewal  and  Em'ironmental 
Review  Project  Directorate,  Associate  Director 
for  Advanced  Reactors  and  License  Renewal. 
Office  of  Nuclear  Reactor  Regulation. 
(PR  Doc.  94-30338  Filed  12-8-94:  8:45  ami 
BILLING  CODE  7S«>-01-M 


[Docket  Nos.  SO-361  and  50-382] 

Correction  to  Soiithem  Calif  omia 
Edison  Co.,  et  al.,  San  Onofre  Nuclear 
(Generating  Station;  Receipt  of  f>etition 
for  Director's  Decision  Under  10  CFR 

In  the  Notice  beginning  on  page  55900 
in  the  isdue  of  Wednesday,  November  9. 
1994,  the  local  public  document  room  is 
listed  as  the  "California  Polytechnic 
State  University.  Robert  E.  Kennedy 
Library,  Government  Documents  and 
Maps  Department.  San  Luis  Obispo. 
California  93407."  The  correct  address 
of  the  San  Onofre  Nuclear  Generating 
Station  local  public  document  room  is 
the  "Main  Library,  University  of 
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CalifMnia,  P.O.  Box  19557,  Irvine. 
California  92173." 

For  the  Nuclear  Regulatory  Commission. 
MelB.Fidds. 

Project  Manager,  Project  Directorate  IV-2, 
Division  of  Reactor  Projects— m/IV,  Office  of 
Nuclear  Reactor  Regulation. 

IFR  Doa  94-30339  Filed  12-8-94;  8:45  am] 
BUJNQ  CODE  7M»41-M 


NATK)NAL  TRANSPORTATION 
SAFETY  BOARD 

PiMk  Hearing  in  Pittsburgh, 
Pennsylvania:  Aviation  Accident 

In  connection  with  its  investigation  of 
the  USAir,  Inc.,  Flight  427.  Boeing  737- 
300.  N513AU.  Acddent  at  Aliquippa, 
Pennsylvania.  September  8, 1994,  the 
National  Transportation  Safety  Board 
will  convene  a  public  hearing  at  12:00 
p.m.,  (est)  on  January  23, 1995,  in 
Ballroom  1  and  2  at  the  Pittsburgh 
Hilton  and  towers  Hotel,  located  in 
Gateway  Center,  at  600  Conunonwealth 
Place,  Pittsburgh.  Pennsylvania  15222. 
For  more  information,  contact  Mike 
Benson,  Office  of  Public  Affairs. 
Washington,  DC  20594,  telephone  (202) 
382-0660. 

Dated:  November  16. 1994. 
Bea  Hardesty. 

Federal  Register  Liaison  Officer. 
[FR  Doa  94-30317  Filed  12-8-94;  8:45  ami 
BILLMQ  CODE  753S-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-20751;  812-8874] 
The  RBB  Fund,  Inc.,  et  al. 

December  2, 1994. 

AGENCY:  Securities  and  Exchange 

Conrniission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  The  RBB  Fund,  Inc.  (the 
"Fund"),  PNC  Institutional  Management 
Corporation  ("PIMC"),  BEA  Associates 
("BEA"),  Warburg  Pincus  Counsellors. 
Inc.  ("Warburg").  Laffer  Advisors 
Incorporated  ("Laffer"),  and  Counsellors 
Securities,  Inc.  ("Distributor"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  2(a)(32), 
2(a)(35),  18(f).  18(g),  18(i),  22(c)  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  investment 


portfolios  of  the  Fund  to  issue  multiple 
classes  of  shares  representing  interests 
in  the  same  portfolio  of  seciuities  and 
assess,  and  under  certain  circumstances 
waive,  a  contingent  deferred  sales 
diaige  ("CDSC")  on  redemptions  of 
shares.  The  order  would  supersede  a 
prior  order.  Investment  Company  Act 
Release  No.  16539  (the  "Prior  Order"), 
to  pennit  the  Fund  to  issue  multiple 
dasses  of  share  in  its  portfolios  that 
declare  dividends  on  a  non-daily,  as 
well  as  a  daily,  basis. 
FIUNG  DATES:  The  application  was  filed 
on  March  7, 1994  and  amended  on  July 
22. 1994,  September  27, 1994,  October 
28, 1994,  and  December  2, 1994. 
HEARMQ  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  27, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer"?  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  vmting  to  the  SEC  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC,  20549. 
Applicants,  Bellevue  Corporate  Center, 
400  Bellevue  Parkway,  suite  100. 
Wilmington,  DE  19809. 
FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Pollack-Matz,  Senior  Attorney,  at  (202) 
942-0570,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  appUcation.  The 
complete  application  is  available  for  a 
fee  from  SEC's  Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Fund  is  an  open-end 
management  investment  company 
registered  imder  the  Act  with  several 
separate  investment  portfolios  (the 
"Portfolios").  The  Distributor  serves  as 
the  distributor  for  each  of  the  Portfohos. 
PIMC,  a  wholly  owned  subsidiary  of 
PNC  Bank  National  Association,  serves 
as  the  investment  adviser  to  the 
Portfohos  except  those  advised  by  BEA. 
Warburg,  or  Laffer.  Warburg,  a  wholly 
owned  subsidiary  of  E.M.  Warburg, 
Pincus  &  Co.,  Inc.,  serves  as  adviser  to 
the  Warburg  Portfolios  and  sub-adviser 
to  the  RBB  High  Yield  Bond  Portfolio.    • 


BEA  serves  as  adviser  to  each  of  the 
BEA  Portfohos.  Laffer  serves  as  adviser 
to  the  RBB  Laffer/Canto  Equity 
PortfoUo. 

2.  The  Prior  Order  permits  the  Fund 
to  issue  and  sell  multiple  classes  of 
shares  representing  interests  in  its 
Portfolios  that  declare  dividends  on  a 
daily  basis.  The  current  appUcation 
seeks  to  replace  the  Prior  Order  with  an 
order  for  both  existing  and  future  daily 
and  non-daily  dividend  Portfolios 
distributed  by  the  Distributor. 

A.  Multiple  Class  System 

1.  Applicants  propose  to  establish  a 
multiple  class  distribution  system  that 
would  authorize  each  PortfoUo  to  sell 
separate  dasses  of  its  shares.  Each  class 
of  shares  will  be  identical  in  all  respects 
except:  (a)  Each  class  of  shares  would 
have  a  different  designation;  (b)  each 
class  of  shares  might  be  sold  under 
different  sale  arrangements  [e.g.,  sales 
with  a  fit)nt-end  sales  load,  subject  to  a 
CDSC,  or  at  net  asset  value;  (c)  each 
class  of  shares  would  bear  any  12b-l  or 
shareholder  service  fees  related  to  the 
class;  (d)  each  class  of  shares  would 
bear  expenses  specifically  attributable  to 
the  particular  class  ("Class  Expenses"), 
as  set  forth  in  condition  1;  (e)  the  related 
voting  rights  as  to  matters  exclusively 
affecting  one  class  of  shares  (e.g.,  the 
amendment  or  termination  of  a  rule 
12b-l  plan)  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l. 
except  as  provided  in  condition  15 
below;  (f)  each  class  of  shares  may  have 
different  exchange  privileges;  an  (g) 
each  class  of  shares  may  have  different 
conversion  features. 

2.  Expenses  of  the  Fund  that  are 
directly  attributable  to  the  operations  of 
a  PortfoUo  will  be  allocated  to  that 
Portfolio.  Expenses  that  are  indirectly 
attributable  to  the  operations  of  the 
Fund  wiU  be  aUocated  among  the 
Portfohos  of  the  Fund  based  upon  the 
relative  net  assets  of  each  Portfolio. 
Class  Expenses  vkdll  be  allocated  to  that 
class.  Because  of  the  Class  Expenses,  the 
net  income  of  any  one  dass  of  shares  in 
a  PortfoUo  may  be  different  than  the  net 
income  of  another  class  of  shares  in  the 
same  Portfolio. 

3.  AppUcants  propose  that  each  class 
of  shares  may  be  exchanged  for  shares 
of  the  same  class  in  another  Portfolio. 
The  exchange  privileges  wiU  comply 
with  rule  lla-3  under  the  Act.  In 
addition,  applicants  request  the  ability 
to  convert  shares  of  any  class  to  shares 
of  another  class.  The  conversions  will 
be  at  the  relative  net  asset  value  of  each 
of  the  classes.  For  purposes  of  such, 
conversion,  all  shares  purchased 
through  the  reinvestment  of  dividends 
and  other  distributions  will  be 
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considered  to  be  held  in  a  separate  sub- 
account Each  time  any  shares  of  one 
class  in  the  shareholder's  account  (other 
than  those  in  the  sub-account)  convert 
to  shares  of  another  class,  a  pro  rata 
portion  of  the  converting  shares  in  the 
sub-account  also  will  convert.  The 
portion  will  be  determined  by  the  ratio 
of  converting  shares  to  the  shareholder's 
total  number  of  shares  in  that  class  (not 
induding  those  in  the  sub-account). 

4.  The  Portfolio's  investment  advisers, 
the  Distributor  and/ or  other  portfolio 
service  providers  may  choose  to 
reimburse  or  waive  all  or  a  portion  of 
the  Class  Experxses  on  certain  classes  on 
a  voluntary  and  temporary  basis.  The 
amount  of  Class  Expenses  waived  or 
reimbursed  by  the  advisers,  the 
Distributor  and/ or  other  portfolio 
service  providers  laty  vary  from  class  to 
class.  Class  Expenses  are  by  their  nature 
specific  to  a  given  class  and  expected  to 
vary  from  one  class  to  another. 
Applicants  believe  that  it  is  acceptable 
and  consistent  with  shareholder 
expectations  to  reimburse  or  waive 
Class  Expenses  at  different  levels  for 
different  classes  of  the  same  Portfolio. 

5.  In  addition,  the  advisers,  the 
Distributor  and/or  other  portfolio 
service  providers  may  waive  or 
reimburse  all  or  a  portion  of  the 
Portfolio  expenses  on  a  voluntary  and 
temporary  basis  (with  or  without  a 
waiver  or  teimbursement  of  Class 
Expenses)  but  only  if  the  same 
proportionate  amount  of  Portfolio 
expenses  are  waived  or  reimbursed  for 
each  class.  Thus,  any  Portfolio  expenses 
that  are  waived  or  reimbursed  would  be 
credited  to  each  class  of  a  Portfolio 
based  on  the  relative  net  asssts  of  the 
classes.  Portfolio  Expenses  apply 
equally  to  all  classes  of  a  given 
Portfolio.  Accordingly,  it  may  not  be 
appropriate  to  waive  or  reimburse 
Portfolio  expenses  at  different  levels  for' 
different  clasiies  of  the  same  Portfolio. 

B.  Thtt  CDSC 

1.  Applicants  also  request  an 
exemption  to  allow  the  Portfolios  to 
impose  a  CDSC  on  redemptions  of 
certain  shares,  and  to  waive  or  reduce 
the  CDSC  under  certain  circumstances. 
The  sum  of  any  front-end  sales  charge, 
and  CDSC  will  not  exceed  the  maximum 
sales  charge  provided  for  in  Article  III. 
Section  28(d)  of  the  Rules  of  Fair 
Practice  of  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"). 

2.  The  amount  of  the  CDSC  will  be 
calculated  as  the  lesser  of  the  amount 
that  represents  a  specified  percentage  of 
the  net  asset  value  of  the  shares  at  the 
time  of  purchase  or  at  the  time  of 
redemption.  The  CDSC  will  not  be 
imposed  on  shares  derived  ftt)m  the 
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tividends  or  capital 

Is.  Furthermore,  no 
^osed  on  an  amount 

increase  in  the 
lolder's  account 
>ital  appreciation 
;  paid  for  shares 
purchased  durinj  the  CDSC  period.  In 
determining  the  t  pplicabilrty  and  rate  of 
any  CDSC,  it  will  be  assumed  that  a 
redemption  is  ma  de  first  of  shares 
representing  capi  :al  appreciation,  next 
of  shares  derived  from  reinvestment  of 
dividends  and  ca  )ital  gains 
distributions,  anc  finally  of  other  ^aies 
held  by  the  share  jolder  for  the  longest 
period  of  time.  T  is  will  result  in  the 
charge,  if  any.  be.  ng  imposed  at  the 
lowest  possible  ri  te. 

3.  Applicants  a  «  requesting  the 
ability  to  vary  or  vaive  the  CDSC  in  the 
case  of  certain  re(  empUons.  Any  waiver 
or  reduction  will  comply  with  the 
conditions  in  par  igraphs  (a)  thnmgh  (d) 
of  rule  22d-l.  In  iddition,  the  Portfolios 
may  provide  a  pr  >  rata  credit  to  be  paid 
for  by  the  Distribi  itor.  for  any  CDSC 
paid  in  connectio  a  with  a  redemption  of 
shares  followed  I:  ^  a  reinvestment 
effected  within  31  5  days,  or  a  shorter 
period,  of  the  red  imption. 

Applicants' Lega  Analyiif 

1.  Applicants  r  quest  an  exemption 
under  section  6(c  of  the  Act  from 
sections  18<f)(l),    8(g),  and  18(i)  of  the 
Act,  to  issue  mull  iple  classes  of  shares 
representing  inte:  ests  in  the  same 
portfolio  of  secur  ties.  Applicants 
believe  that  the  proposed  allocation  of 
expenses  is  equitible  and  will  not 
discriminate  against  any  group  of 
shareholders.  Apphcants  also  believe 
that  the  proposed  arrangement  will  not 
involve  borrowin  ^  and  will  not  affect 
the  Portfolios'  exi  sting  assets  or 
reserves. 

2.  Applicants  a  so  request  an 
exemption  imder  section  6(c)  frran 
sections  2(a)(32),  p{a){3S),  22(c),  and 
22(d)  of  the  Act,  *id  rule  22c-l 
thereunder,  to  asa  bss  and,  under  certain 
circumstances,  w  live  or  reduce  a 
CEDSC  with  respi  ct  to  certain 
redemptions  of  si  ares. 

Applicants'  Conditions 

Applicants  agrae  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  ofishares  of  each 
Portfolio  of  the  Fv  nd  will  represent 
interests  in  the  sa  ne  portfolio  of 
investments  of  a  1  ortfoUo  of  the  Fund 
and  will  be  identj  cal  in  all  respects, 
except  as  set  fort!  below.  The  only 
differences  betwa  m  the  classes  of  shares 
of  the  Fund  will  r  jlate  solely  to:  (a)  The 
«desi^iation  of  eat  b  class  of  shares  of  a 


Portfolio;  (b)  expenses  assessed  to  a 
class  as  a  result  of  (i)  a  rule  12b-l  plan 
providing  for  a  distribution  fee.  (ii)  an 
administrative  service  fee.  or  (iii)  a 
portfoho  servicing  fee;  (c)  different  Class 
Expenses  for  each  class  of  shares,  which 
may  include,  but  otherwise  be  limited 
to:  (i)  transfer  agency  fees  as  identified 
by  the  transfer  agent  as  being 
attributable  to-^  specific  class;  (iil 
printing  and  postage  expenses  relating 
to  preparing  and  distributing  materials 
such  as  shareholder  reports, 
prospectuses  and  proxies  to  current 
shareholders;  (iii)  Blue  Sky  registration 
fees  incurred  by  a  class  of  shares;  (iv) 
SEC  registration  fees  incurred  by  a  class 
of  shares;  (v)  the  expenses  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class;  (vi)  litigation  or  other 
legal  expenses  relating  solely  to  one 
class  of  shares;  and  (vii)  directors'  fees 
incurred  as  a  result  of  issues  relating  to 
one  class  of  shares;  (d)  the  fact  that 
classes  will  vote  separately  with  respect 
to  the  Fund's  12b-l  plan  and 
shareholder  services  plan,  except  as 
provided  in  condition  15  below;  (e) 
different  exchange  privileges;  and  (f) 
diff^ent  conversion  features.  Any 
additional  incremental  expenses  that 
should  be  properly  allocated  to  one 
class  of  shares  shall  not  be  so  allocated 
until  approved  by  the  SEC  pursuant  to 
an  amended  order. 

2.  The  directors  of  the  Fimd, 
including  a  majority  of  the  independent 
directors,  will  approve  the  multi-class 
structure.  The  minutes  of  the  meetings 
of  the  directors  of  the  Fund  regarding 
the  deliberations  of  the  directors  with 
respect  to  the  approvals  necessary  to 
implement  the  multi-class  structure  will 
reflect  in  detail  the  reasons  for  the 
director's  determinatiSn  that  the 
proposed  multi-class  structure  is  in  the 
best  interests  of  the  Fund  and  its 
shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  dzss  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  directors  of 
the  Fund  including  a  majority  of 
disinterested  directors.  Any  person 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  a  Portfolio  to  meet  Class  Expenses 
shall  provide  to  the  directors,  and  the 
directors  shall  review,  at  least  quarterly, 
«  written  report  of  Ae  amounts  so 
expended  and  the  purpKwe  for  which  the 
expenditUDes  were  made. 

4.  On  an  ongoing  basis,  the  directors 
of  the  Fund,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  mwiitorthe  PortfoUoa 
for  the  existence  of  any  material 
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conflicts  between  the  interests  of  the 
classes  of  shares.  The  directors, 
including  a  majority  of  the 
noninterested  directors,  shall  take  such 
action  as  is  reasonably  necessary  to 
eliminate  any  such  conflicts  that  may 
develop.  The  Fund's  advisers  and 
Distributor  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  directors.  If  a  conflict 
arises,  the  Fund's  advisers  and 
Distributor,  at  their  own  cost,  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
man^ment  investment  company. 

5.  Each  shareholder  services  plan  will 
be  adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l.  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 
'    6.  The  directors  of  the  Fund  will 
receive  quarterly  and  aimual  statements 
concerning  distribution  and  shareholder 
servicing  complying  with  paragraph 
(b)(3)(ii)  of  rale  12b-l,  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  or  shares  will  be  used  to 
justify  any  distribution  or  servicing  fee 
chargiBd  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  distribution  or  servicing  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  will  not  be  presented  to 
the  directors  to  justify  any  fee 
attributable  to  that  class.  The 
statonoents,  including  the  allocatimis 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  directors  in  the 
exercise  of  their  fiduciary  duties. 

7.  Dividends  paid  by  «ach  Portfolio 
with,  tespect  to  each  clasa  of  its  shares, 
to  the  extent  any  dividends  are  paid, 
will  be  calculated  in  the  same  manner, 
at  the  same  time,  on  the  same  day,  and 
wiU  be  in  the  same  amount,  except  for 
Class  Expenses,  distribution  paymoats, 
and  shareholder  service  payments. 

8.  The  methodology  aai  procedures 
for  calculating  the  net  asset  values, 
dividends  and  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  between  those 
classes  has  been  reviewed  by  an  expert 
(the  "Expert")  who  has  rencfered  a 
report  to  the  Fund,  which  has  been  filed 
with  the  SEC,  that  such  methodology 
and  procedures  are  adequate  to  ensure 
that  sudi  calculations  and  allocations 
will  be  made  in  an  appropriate  manner. 
On  an  ongoing  basis,  Uie  Expert,  or  an 
appropriate  substitute  Expert,  will 


monitor  the  manner  in  v^di  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  aimually  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act  The  vrotk.  papers  of 
the  Expert  with  respect  to  suc£  reports, 
following  request  by  the  Fund  (which 
the  Fimd  agrees  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff, 
upon  the  written  request  to  the  Fund  for 
such  work  papers,  by  a  senior  member 
of  the  Division  of  Investment 
Management,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "report 
on  pohcies  and  procedures  placed  in 
operation"  and  tiie  ongoing  reports  will 
be  "reports  on  pohcies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
as  described  in  SAS  No.  70  of  the 
AICPA,  as  it  may  be  amended  from  time 
to  time,  or  in  similar  auditing  standards 
as  may  be  adopted  by  the  AICPA  from 
time  to  time. 

9.  The  Fund  has  adequate  facilities  in 
place  to  enstire  implementation  of  the 
methodology  and  procedures  for 
calculating  tiie  net  asset  values, 
dividends  and  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  between  such 
classes  of  shares,  and  this  representation 
has  been  ccMicurred  with  by  the  Expert 
in  the  initial  report  referred  to  in 
condition  8  above  and  will  be  concurred 
with  by  the  Expert,  or  an  appropriate 
substitute  Expert,  on  an  ongoing  basis  at 
least  annually  in  the  ongoing  reports 
referred  to  in  condition  8  above.  The 
Fund  vtiH  take  immediate  corrective 
measures  if  this  representation  is  not 
concurred  in  by  the  Expert  or 
appropriate  substitute  expat. 

10.  The  prospectus  Im  each  Portfolio 
will  contain  a  statement  to  the  effect 
that  a  salesperson  and  any  oth^  person 
entitled  to  receive  compensation  for 
selling  or  servicing  shares  may  receive 
different  compensation  with  re^MCt  to 
one  particular  class  of  shares  over 
another  in  the  Fund. 

11.  The  Distributor  will  adopt 
comphance  standards  as  to  w&n  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 
the  Fund  to  agree  to  conform  to  such 
standards. 


12.  The  conditions  pursuant  to  which 
the  order  is  granted  and  the  duties  and 
responsibihties  of  the  directors  of  the 
Fund  with  respect  to  the  multi-class 
structure  will  be  set  forth  in  gmdeUnes 
which  will  be  furnished  to  the  directors 
of  the  Fund. 

13.  Each  Portfolio  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  transfer  agency  expenses,  sales 
loads,  deferred  sales  loads,  and 
exchange  privileges  applicable  to  each 
class  of  shares  of  such  Portfolio  in  every 
prospectus,  regardless  of  whether  all 
classes  of  shares  in  the  Portfoho  are 
offered  through  the  prospectus.  Each 
Portfolio  will  disclose  the  respective 
expenses  and  performance  data 
appUcable  to  all  classes  of  shares  in 
every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  each  Portfolio  as  a  whole 
generally  and  not  on  a  per  class  basis.  ■ 
Each  PortfoUo's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  Portfolio.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  appUcable  to  any  class  of  shares  in 
a  Portfoho.  it  will  also  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  shares 
in  such  Portfoho.  The  information 
provided  by  the  Fund  for  pubhcation  in 
any  newspaper  or  similar  fisting  of  each 
PortfoUo's  net  asset  value  and  pubUc 
offering  price  will  present  each  class  of 
shares  separately. 

14.  Hie  Fund  acknowledges  that  the 
grant  of  the  order  requested  by  this 
appUcation  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  paymoits  that 
the  Fimd  may  make  pursuant  to  an 
administrative  services  or  12b-l  plan  in 
reUance  on  the  ordw. 

15.  If  a  Portfolio  implements  any 
amendment  to  its  rule  12-1  plan  (or.  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  service  plan)  that  would 
increase  materially  the  amount  that  may 
be  borne  under  the  plan  by  Shares  of 
any  class  ("Target  Qass")  into  which  a 
Class  vtrith  a  conversion  feature 
("Purchase  Class")  is  converted,  existing 
Purchase  Class  shares  wiU  stop 
converting  into  Tai;get  Class  shares 
unless  the  Purchase  Class  shareholders, 
voting  separately  as  a  class,  approve  the 
proposal.  The  directors  shaU  take  such 
action  as  is  necessary  to  ensure  that 
existing  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Target  Class"),  identical 
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in  all  material  respects  to  the  Target 
Class  as  it  existed  prior  to 
-  implementation  of  the  proposal,  no  later 
than  the  date  such  shares  previously 
were  scheduled  to  convert  into  the 
Target  Class.  If  deemed  advisable  by  the 
directors  of  the  Fund  to  implement  the 
foregoing,  such  action  may  include  the 
exchange  of  all  existing  Purchase  Class 
shares  for  a  new  class  ("New  Purchase 
Class"),  identical  to  existing  Purchase 
Qass  shares  in  all  material  respects, 
except  that  the  New  Purchase  Class  will 
convert  into  the  New  Target  Class.  New 
Target  Class  or  New  Purchase  Class  may 
be  formed  without  further  exemptive 
relief.  Exchanges  or  conversions 
described  in  this  condition  shall  be 
effected  in  a  manner  that  the  directors 
reasonably  believe  will  not  be  subject  to 
federal  taxation.  In  accordance.with 
condition  4  above,  any  additional  cost 
associated  with  the  creation,  exchange 
or  conversion  of  New  Target  Class  or 
New  Purchase  Class  shall  be  borne 
solely  by  the  advisers  and  the 
Distributor.  Purchase  Class  shares  sold 
after  the  implementation  of  the  proposal 
may  convert  into  Target  Class  shares 
subject  to  the  higher  maxiraimi 
payment,  provided  that  the  material 
features  of  the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

16.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee.  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  m,  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

17.  The  applicants  will  comply  with 
the  provisions  of  rule  6c-10  under  the 
Act,  Investment  Company  Act  Release 
No.  16619  (Nov.  2, 1988),  as  such  rule 
is  currently  proposed  and  as  it  may  be 
reproposed,  adopted  or  amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mafguvt  H.  McFwUnd. 
Depu  ty  Secretary. 

(FR  Doc  94-30264  Filed  12-»-94:  8:45  am) 
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gearings, 

etc.;  First  Investors 


Applications, 
Oeterminationi , 
Corp.,  at  ai. 

December  2, 199^ . 

AQENCV:  Securi  ies  and  Exchange 
Commission  ("i  :ommission"  or  "SEC"). 
■ACTION:  Notice  i  if  Application  for  an 
Order  under  th4  Investment  Company 
Act  of  1940  (th0  "1940  Act"). 

APPLICANTS:  Fir^t  Investors  Corporation 
("FIC");  First  Lnrestors  Life  Insurance 
Company  ("Firi  Investors");  First 
Investon  Cash  Management  Fimd.  Inc. 
("Cash  Manage!  lent  Fund"i  First 
Investors  Glcriba  Fund,  Inc..  First 
Investors  Govei  mieot  Fund,  Inc. 
("Government  1  imd").  First  Investors 
High  Yield  Fun  1.  toe.  ("High  Yield 
Fund").  First  to  /estors  Fund  for  Income, 
toe.  ("Fund  for  Income").  First  tovestors 
tosured  Tax  Ex^pt  Fund.  toe. ,  First 
tovestors  Multi^State  tosured  Tax  Free 
Fund.  First  tovestors  New  York  tosured 
Tax  Free  Fimd,  Inc..  First  tovestors 
Series  Fund  ("S  aries  Fund"),  First 
tovestors  Series  Ftmd  0.  toe.  First 
tovestors  Tax-Eiempt  Money  Market 
Fund.  toe.  ("Fir^t  tovestors  Money 

id  First  tovestors  U.S. 
Fund  ("Government 
llectively,  "Funds"); 
Ife  tosurance  Company 
It  A  ("Separate  Account 
A"),  and  First  Ii^vestors  life  tosurance 
Compcmy  Sepaittte  Account  C 
("Separate  Account  C")  (collectively. 
"Separate  Accounts");  First  tovestors 
Stogie  Payment  land  Periodic  Payment 
Plans  for  the  Ac  cumulation  of  Shares  of  - 
First  tovestors  C  lobal  Fund,  toe.  First 
tovestors  Single  Payment  and  Periodic 
Pajmnent  Plans  ^r  tovestment  to  First 
tovestors  Government  Fimd,  toe.  First 
tovestors  PerioAc  Payment  Plans  for 
tovestment  in  First  tovestors  High  Yield 
Fund.  Inc.  ("Hi^  Yield  Plan"),  First 
tovestors  Singla  Payment  and  Periodic 
Payment  Plans  lot  tovestment  in  First 
tovestors  Fund  lor  tocome,  toe.  ("Fund 
for  tocome  Plan*'),  and  First  tovestors 
Stogie  Payment  and  Periodic  Payment 
Plans  for  tovestment  in  First  tovestors 
Insured  Tax  Exanpt  Fimd,  tac. 
(collectively.  "Plans");  and  any  mutual 
fimds,  separate  Recounts,  and 
contractual  planls  that  may  be 
subsequently  or  ;anized  or  sponsored  by 
First  tovestors  cf  its  affihates. 

SECTIONS:  An  order  of 
is  requested  under 
1940  Act. 


Market  Fund").) 
Government  Ph 
Plus  Fund")  (c 
First  tovestors '. 
Separate  Accoi 


RELEVANTlMOAtT 
the  Commission 
Section  11  of  thii 


APPLICATION 


SUMMARY  OF 
seek:  (a)  an  orde  r 
approving  the  te  rms 
exchange  involv  Lng 


:  Applicants 
of  the  Commission 
of  certain  offers  of 
certain  mutual 


funds,  variable  annuity  contracts  and 
contractual  plans;  and  (b)  an 
amendment  to  a  prior  order  issued  by 
the  CommissicHi  relating  to  oertato  offers 
of  exchange  mvolving  certam 
contractual  plans  and  mutual  funds. 
FUNQ  DATE:  The  application  was  filed 
on  March  10, 1904,  and  amended  on 
Septendier  26. 1994. 
HEARING  OR  NOTIFICATKM  OF  HEARING:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  mterested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  Commission  by  5:30 
p.m.  on  Oecetnber  28, 1994.  Request  a 
heartog  to  writing,  giving  the  nature  of 
your  toterest,  the  reason  for  the  request 
and  the  issues  you  contest.  Serve  the 
applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it 
to  the  Secretary  ofihe  Commission, 
along  with  proof  of  service  by  affidavit, 
or  for  lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  Larry  R.  Lavoie,  Esq., 
Seoetary  and  General  Counsel,  First 
tovestors  Corporation,  95  Wall  Street, 
New  York.  New  York  10005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Himold,  Senior  Cotmsel,  at 
(202)  942-0670.  Office  of  tosurance 
Products  (Division  of  tovestment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicant's  Representations 

1.  First  tovestor.  a  stock  life  insurance 
company,  established  Separate  Account 
A  and  Separate  Account  C  as  separate 
accoimts  registered  tmder  the  1940  Act 
as  unit  tovestment  trusts.  FIC,  a 
registered  broker-dealer,  is  the  depositor 
and  sponsor  of  each  Plan  as  well  as  the 
prtodpal  underwriter  of  each  Fund, 
Separate  Account  and  Plan.  FIC  and 
First  tovestors  are  wholly-owned 
subsidiaries  of  First  tovestors 
Consolidated  Corporation  ("FICON"), 
and  affiliates  of  each  other. 

2.  The  Funds  are  each  open-end 
diversified  management  tovestment 
companies  registered  under  the  1940 
Act.  Each  Fund  is  managed  by  a 
registered  investment  adviser  which  is  a 
wholly-owned  subsidiary  of  FICON. 

Shares  of  the  Cash  Management  Fimd 
and  First  tovestors  Money  Market  Fund 
(collectively,  "Money  Market  Funds") 


are  sold  without  a  sales  diarge.  First 
tovestors  Insured  totermediate  Tax 
Exempt  Fund  ("totermediate  Tax 
Exempt  Fund"),  a  series  of  the  Series 
Fond,  is  sold  with  a  maximum  firont-end 
sales  charge  of  3.5%  on  mvestments 
under  $100,000,  with  discounts  on 
larger  mvestments.  Shares  of  each  of  the 
other  Funds  are  sold  with  a  maximum 
firont-end  sales  charge  of  6.25%  on 
mvestments  under  $25,000,  with 
discounts  on  larger  mvestments.  The 
Government  Plus  Fund  is  no  longer 
offering  its  shares  for  sale. 

3.  With  the  exception  of  the  Money 
Market  Funds  and  the  Government  Plus 
Fund,  and  subject  to  the  conditions 
described  below,  cash  distributions 
bom  one  Fund  may  be  tovested  in 
shares  of  another  Fund  at  net  asset  value 
("NAV").  Systematic  withdravtral  plan 
payments  hom  a  Fimd.  other  than  the 
Government  Plus  Fund,  where  a 
commensurate  sales  charge  was  paid, 
may  be  invested  in  another  Fund  at 
NAV.  Shareholders  of  all  of  the  Funds, 
except  the  Money  Market  Funds, 
totermediate  Tax  Exempt  Fund  and 
Government  Plus  Fund,  have  the  right 
to  exchange  their  shares  for  shares  of 
other  Funds  at  relative  NAV.  Exchanges 
at  relative  NAV  from  the  Money  Market 
Fund  and  totermediate  Tax  Exempt 
Fund  to  other  Funds  may  only  be  made 
if  the  shares  being  exchanged  were 
acquired  through  an  exchange  from  any 
of  the  Funds  with  an  equivalent  sales 
chaJTge;  otherwise,  a  sales  charge 
differential  is  imposed  on  any 
exchanges  into  the  other  Funds. 
Shareholders  of  the  Government  Plus 
Fund  currently  have  no  exchange 
privilege  with  any  other  Fund. 

4.  The  Separate  Accounts  are  used  to 
fund  variable  annuity  contracts 
("Contracts")  issued  by  First  tovestors. 
Separate  Account  A  tovests  in  shares  of 
First  tovestors  Special  Bond  Fund,  toe. 
and  Separate  Accoimt  C  invests  in 
shares  of  First  tovestors  Life  Series 
Fund  (currently  consisttog  of  nine 
separate  series).  First  tovestors  Special 
Bond  Fund  and  Life  Series  Fund  are 
each  a  registered  diversified  open-end 
management  investment  company 
under  the  1940  Act. 

Units  of  the  Separate  Accounts  are 
sold  with  a  maximum  front-end  sales 
charge  of  7%  for  an  tovestment  of  less 
than  $25,000,  with  discounts  for  larger 
mvestments.  tovestmoits  must  be 
annuitized  or  withdrawn  by  a  Contract 
Owner  no  later  than  the  first  day  of  the 
calendar  month  foUowtog  the  Contract 
Owner's  85th  birthday  ("Maturity 
Date").  Separate  Accoxmt  A  Contracts 
may  be  exchanged  at  relative  NAV  for 
Separate  Accoimt  C  Contracts,  m 


accordance  with  Rule  lla-2  under  the 
1940  Act 

5.  The  Plans  are  registered  unit 
tovestment  trusts  under  the  1940  Act 
and  tovest  to  shares  of  the  . 
corresponding  underlying  Fund.  An 
tovestor  ("Planholder")  may  purchase  a 
Plan  either  by  means  of  a  single 
payment  ("Single  Payment  Plan")  or 
periodic  payments  ("Periodic  Payment 
Plan").  Tlie  maximum  sales  charge  as  a 
percentage  of  the  offering  price  is  6.25% 
on  a  Single  Payment  Plan  investment  of 
less  than  $25,000,  and  6.15%  on  a 
Periodic  Payment  Plan,  with  discounts 
for  larger  Plans.  On  a  purchase  of  a 
Periodic  Payment  Plan,  a  portion  of  the 
total  sales  ciiaige  is  deducted  from  each 
payment,  with  most  of  the  chaiges 
allocated  to  earlier  payments. 

6.  The  Fund  for  tocome  and  the  High 
Yield  Fund  Plans  were  authorized 
temporarily  to  substitute  the 
Government  Fund  as  the  underlying 
tovestment  of  eadi  of  these  two  Plans 
due  to  the  unavailabihty  for  sale  of  the 
underlying  high  yield  bond  funds.  Rel. 
No.  IC-17987  (Feb.  5, 1991) 
("Exemptive  Order").  As  of  December 
20, 1993,  these  two  Plans  resobstituted 
the  high  yield  funds  as  their  underlying 
tovestments  with  respect  to  new  Plan 
payments,  to  accordance  with  the  terms 
of  the  Exemptive  Order.  Planholders  of 
the  Fund  for  tocome  and  High  Yield 
Plans  have  the  right  to  exchange  at 
relative  NAV  toto  any  other  First 
tovestors  Stogie  Payment  or  Periodic 
Payment  Plan  of  the  same 
denommation,  subject  to  the  same  sales 
charge  on  additional  (tayments  and  the 
same  rights  and  privileges  under  the 
new  Plan  as  under  the  ciurent  Plan. 
There  currently  are  no  other  privileges 
to  exchange  at  NAV  from  Plan  to  Plan, 
or  from  Fund  to  Fund. 

7.  Applicants  propose  to:  (a)  Offer 
tovestors  four  types  of  exchange 
privileges,  at  relative  NAV:  (1)  Fund-to- 
Separate  Account;  (2)  Separate  Account- 
to-Fund;  (3)  Plan-to-Plan;  and  (4)  Fund- 
to-Stogle  Payment  Plan;  and  (b) 
elimtoate  one  of  the  special 
termination/exchange  privileges  that 
were  previously  created  for  the  Fund  for 
tocome  Plan  and  the  High  Yield  Plan. 

a.  Exchange  Offers 

(1)  Fund-to-Separate  Account.  Fund 
investors  may  move  tovestments  at 
relative  NAV  to  a  variable  annuity 
sponsored  by  First  tovestors  without  a 
sales  charge.  Shareholders  remato 
subject  to  all  of  the  rights  and 
obligations  of  Contract  holders, 
tocluding  insurance-related  fees. 

(2)  Separate  Account-to-Fund: 
tovestors  vdll  have  an  alternative  to 
annuitization  without  an  additional 


sales  change.  Front-end  sales  chaises 
will  be  waived  on  fimd  shares 
purchased  with  the  proceeds  of  a 
Contract.  Back-end  (surrender)  sales 
chai^  will  not  be  imposed  on 
liquidation  of  a  Contract.  The  exchange 
privilege  will  be  available  only  during 
the  one-year  period  precedmg  the 
Maturity  Date  of  a  Contract.  Applicants 
reserve  the  right  to  extend  the  oHer 
throughout  the  term  of  the  Contact. 

(3)  Plan-to-Plan:  Planholders  may 
exchange  directly  toto  any  other  Single 
or  Periodic  Payment  Plan  of  the  same 
type  and  denomtoatioo.  at  relative  NAV. 
without  a  sales  charge.  The  same  sales 
charges  paid  on  additional  payments 
and  the  same  rights  and  privileges  that 
apply  under  the  current  Plan  will  apply 
under  the  new  Plan.  This  privilege  is 
now  available  only  to  income 
Planholders  and  High  Yield 
Planholders. 

(4)  Fund-to-Singfe  Payment  Plan: 
Fund  shareholders  may  use  redemption 
proceeds  of  a  Fund  account  to  purchase 
a  Stogie  Payment  Plan  in  the  same  way 
as  the  Fund  shareholder  can  now 
exchange  toto  other  Funds.  Proceeds  of 
the  Fund  redemption  are  to  be 
transferred  directly  to  the  sponsor  for 
the  purchase  of  Plan  units. 

to  connection  with  the  four  proposed 
exchange  privileges,  Applicants  reserve 
the  right  to:  (a)  Require  an  tovestors  to 
hold  investments  for  a  period  of  time 
before  taking  advantage  of  the  proposed 
exchange  offere;  (b)  makes  the  exchange 
privileges  unavailable  for  exchanges 
among  Funds,  Separate  Accounts  and 
Plans  which  have  different  sales  charges 
structures;  and  (c)  impose  reasonable 
redemption  and/or  administrative  fees 
to  pay  for  the  costs  of  processing 
exchanges.  Apphcants  also  would  limit 
the  right  of  Cash  Management  Fund  and 
Money  Market  Fund  shareholders  to 
exchange  toto  Separate  Accounts  or 
Plans  to  those  situations  in  which  they 
could  exchange  at  NAV  into  other 
Funds.  Applicants  do  not  totend  to 
impose  any  holding  period  requirement. 
Applicants  do  not  intend  to  impose  any 
redemption  or  administrative  fees  on 
the  proposed  exchanges,  other  than  the 
nominal  redemption  fees  that  are 
currently  imposed  on  liquidation  of 
Plans.  A  $5.00  exchange  fee  is  charged 
for  each  exchange  from  one  Fund  into 
another  Fund.  This  fee  is  borne  by  the 
Fund  toto  which  the  exchange  is  being 
made  and  could  add  to  that  Fund's 
expenses.  Additionally,  an  exchange  of 
Fund  shares  for  shares  of  another  Fund 
generally  will  have  similar 
consequences  to  that  of  a  redemption  of 
a  Fund's  shares  and,  this,  is  a  taxable 
event. 
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Applicants  reserve  the  right  to  refrain 
bom  commencing,  or  to  terminate  at 
any  time,  any  of  these  exdiange  offers, 
subject  to  certain  conditions  set  forth 
below.  Each  exchange  offer  will  be 
contingent  on  the  acquired  product 
being  legally  available  at  relative  NAV, 
all  necessary  state  and  federal  approvals 
being  obtained,  and  satisfaction  of  the 
product's  minimum  investment 
requirements. 

b.  Amended  Order 

Applicants  also  request  that  the 
Commission  amend  its  Exemptive 
Order.  The  Exemptive  Order,  in  relevant 
part,  gave  shareholders  of  the  Fund  For 
Income  and  High  Yield  Plans  five 
alternatives,  one  of  which  allowed 
termination  of  the  relevant  Plan  with 
direct  purchases  of  shares  of  another 
Fund  under  a  special  discounted  sales 
change  structure  ("Termination 
Option").  Applicants  propose  to 
eliminate  the  Termination  Option 
because:  (1)  It  is  imduly  burdensome  for 
Applicants  to  keep  track  of  and  apply 
the  special  sales  charge  and  maintain 
and  administer  special  records  and 
procedures  to  ensure  that  Planholders 
electing  to  exercise  this  right  receive  the 
special  discounted  sales  charge;  and  (2) 
it  is  no  longer  necessary  or  appropriate 
because  Plan  shareholders  affected  by 
the  unavailability  of  the  underlying  two 
Funds  have  had  ample  opportimity  to 
take  action  within  the  more  than  two 
years  since  the  Exemptive  Order 
authorized  the  five  options,  and  the 
circumstances  which  necessitated  the 
privilege  no  longer  exist  because  the 
Income  Fund  and  High  Yield  Fund  have 
again  become  available  for  purchase  by 
the  Plans. 

Applicant's  Legal  Analysis  ^ 

1.  Section  11(a)  of  the  1940  Act  makes 
it  unlawful,  in  relevant  part,  for  a 
registered  open-end  investment 
company  or  any  of  its  principal 
underwriter: 

To  make  or  cause  to  be  made  an  offer  to 
the  holder  of  a  security  of  such  company  or 
of  any  other  open-end  investment  company 
to  exchange  his  security  for  a  security  in  the 
same  or  another  such  company  on  any  basis 
other  than  the  relative  net  asset  values  of  the 
respective  securities  to  be  exchanged,  unless 
the  terms  of  the  offer  have  first  been 
submitted  to  and  approved  by  the 
Commission  or  are  in  accordance  with  such 
rules  and  regulations  as  the  Commission  may 
nave  prescribed  in  respect  of  such  offers 
which  are  in  effect  at  tWtime  such  offer  is 
made. 

2.  Section  11(c)  of  the  1940  Act 
provides  that,  irrespective  of  the  basis  of 
exchange,  subsection  (a)  shall  be 
applicable: 


(1)  To  any  oB  ir  of  exchange  of  any  security 
of  a  registered  a  sen-end  investment  company 
for  a  security  of  a  registered  unit  investment 
trust  •  •  •  andj(2)  any  type  of  offer  of 
exchange  of  the  securities  of  registered  unit 
investment  trusts  *  •  *  for  the  securities  of 
any  other  invest  ment  company. 

3.  Applican  s'  state  that,  because.the 
proposed  ofi'e^s  of  exchange  will  be 
based  on  the  relative  NAV  of  the  tmits 
or  shares  being  exchanged,  there  is  no 
possibility  of  fce  abuse  contemplated  by 
Section  11(a)  a.e.,  offer  of  exchange 
made  solely  f*  the  purpose  of  assessing 
additional  sellng  charges). 
Nevertheless.  Section  11(c)  makes 
Section  11(a)  applicable  because  each  of 
the  proposed  scchanges  involve  a  unit 
investment  tnist;  the  basis  of  the 
exchange  is  irielevant. 

4.  Applicanl|5  believe  that  exemptive 
relief  is  neces^ry,  appropriate  and  fully 
consistent  witk  the  purpose  of  Section 
11(a).  The  proposed  exchanges  will  be 
offered  exclusively  at  relative  NAV  and 

'  no  deferred  sa^s  charge  will  be 
imposed  on  lie  uidation  of  the 
investment  in  he  new  Fund,  Plan  or 
Separate  Acco  mt  being  acquired  in  the 
exchange.  Furl  ler,  the  offers  of 
exchange  prov  de  substantial  benefits  to 
Contract  Owni  rs.  Plan  Shareholders  and 
Fimd  Shareho  ders  by  providing  new 
investment  op  ions  and  attractive  ways 
to  exchange  existing  seciuities  for  other 
securities  without  a  sales  charge. 

5.  Applicant^  will  describe  for 
investors  the  vttrious  exchanges  that  are 
possible  and  nlay  promote  the  ability  to 
effect  such  exoianges  as  an  advantage  of 
investing  in  Af  plicants"  family  of  funds 
and  variable  ii^urance  products. 
However,  no  sAles  commission  or  other 
remimeration  will  be  paid  to  any  First 
Investors'  sale$  representative  as 
compensation  for  any  proposed 
exchange. 

6.  Although  he  exchanges  will  be 
offered  at  relet  ve  NAV,  AppUcants 
reserve  the  rigl  ts  to  impose  reasonable 
redemption  an  i  administrative  fees  to 
compensate  foi  the  costs  incurred  in 
processing  red(  imptions,  as  expressly 
permitted  by  R  iles  lla-3  and  lla-3 
under  the  194C  Act.  As  conditions  to 
this  relief,  App  icants  represent  that: 

(a)  No  redem  jtion  or  administrative 
fee  will  be  impbsed  in  connection  with 
the  proposed  e:  cchanges  unless  the  fee 
would  be  perm  issible  under  Rules  11a- 
2  and  lla-3  foi  exchanges  authorized 
by  these  Rules. 

(b)  At  the  coi  nmencement  of  each 
exchange  offer,,  and  at  all  times 
thereafter,  the  irospectus  or  the 
statement  of  ac  ditional  information,  as 
appropriate,  of  the  offering  investment 
company  will  <  isclose: 
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(i)  The  amount  of  any  administrative  i 
or  redemption  fee,  if  any,  imposed  in  j 
coimection  with  the  exdiange  < 

transaction;  .  ! 

I 

(ii)  That  the  exchange  offer  is  subject 
to  termination  and  its  terms  are  subject 
to  change;  and 

(iii)  That  exchanges  may  constitute 
taxable  events. 

(c)  Whenever  an  exchange  offer  is  to 
be  terminated  or  its  terms  are  to  be 
amended  materially,  any  holder  of  a 
security  subject  to  that  offer  shall  be 
given  prominent  notice  of  the 
impending  termination  or  amendment 
at  least  60  days  prior  to  the  date  of 
termination  or  the  effective  date  of  the 
amendment,  provided  that: 

(i)  No  such  notice  need  be  given  if  the 
only  material  effect  of  an  amendment  is 
to  reduce  or  eliininate  fees  or  sales 
charges  payable  at  the  time  of  an 
exchange,  and 

(ii)  No  notice  need  be  given  if.  under 
extraordinary  circumstances,  eiiher — 

(A)  There  is  either  a  suspension  of  the 
redemption  of  the  exchanged  security 
under  Section  22(e)  of  the  1940  Act  and 
the  rules  and  regulations  thereunder,  or 

(B)  The  offering  investment  company 
temporarily  delays  or  ceases  the  sale  of 
the  security  to  be  acquired  because  it  is 
unable  to  invest  amounts  effectively  in 
accordance  with  applicable  investment 
objectives,  policies  and  restrictions. 

Other  than  in  the  circumstances  set 
forth  in  (c)(i)  and  (c)(ii),  above. 
Applicants  would  dispense  with  the  60- 
day  notice  requirement  only  upon 
obtaining  further  rehef  from  the 
Commission  authorizing  them  to  do  so. 

Applicants'  Legal  Conclusiim 

The  proposed  offers  of  exchange  are 
consistent  with  the  intent  and  purpose 
of  Section  11  and  none  of  the  abuses  for 
which  Section  11  of  the  1940  Act  was 
enacted  to  prevent  are  present.  The 
proposed  exchanges  may  benefit 
Contract  owners.  Plan  shareholdf  rs  and 
Fund  shareholders.  The  proposed  offers 
of  exchange  as  well  as  the  proposed 
amendment  of  the  Commission  Order, 
are  consistent  with  the  protection  of 
investors  and  With  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  94-30263  Filed  12-6-94;  8:45  am! 
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[Ret.  No.  IC-20ra4;  File  No.  8l1-«24«] 

East  Coast  Ventura  Capital,  Inc.: 
Notice  of  Application  for  Deregistration 

December  5, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  imder  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANT:  East  Coast  Venture  Capital. 
Inc. 

RELfVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  September  13. 1994,  and  amended 
on  December  2, 1994. 

HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
December  30, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549; 
applicant,  313  West  53rd  Street,  New 
York,  New  York,  10019. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  W.  Paulson,  Staff  Attorney,  at 
(202)  942-0147  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  PubUc 
Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  New  York  corporation, 
registered  as  a  closed-end  investment 
company  tmder  the  Act  by  filing  with 
the  SEC  a  notification  of  registration  on 
Form  N-8A  on  July  21, 1987  On 
February  26, 1988,  applicant  filed  a 
registration  statement  on  Form  N-5, 
which  became  effective  on  November 
16, 1989.  hi  July  1990.  applicant 
conducted  its  only  public  offering. 


Applicant  is  licensed  and  regulated  as  a 
Specialized  Small  Business  hivestment 
Company  by  the  United  States  Small 
Business  Administration  ("SBA")  under 
the  Small.  Business  Investment 
Company  Act  of  1958  ("SBICA"). 

2.  On  September  9, 1994, 84 
shareholders  of  record  (79  beneficial 
shareholders)  held  approximately 
160,105  shares  of  appUcant's  common 
stock.  As  of  that  date,  applicant  also  had 
outstanding  1  million  shares  of  3% 
cumulative  preferred  stock  with  a  j>ar 
value  of  $1.00  per  share,  all  of  which 
were  held  by  the  SBA.  Additionally, 
applicant  had  outstanding  SBA- 
guaranteed  debentures  in  an  aggregate 
principal  amount  of  $2  million.  These 
debentures  are  not  convertible  into, 
exchangeable  for,  or  accompanied  by 
any  equity  security.  AppUcant's 
common  stock  is  not  traded  on  an  active 
market. 

3.  As  of  July  31, 1994,  appUcant  had 
assets  aggregating  $4,007,018.  Of  that 
amoimt,  $2,713,873  is  attributable  to 
applicant's  loan  portfolio,  $619,455  is 
attributable  to  real  estate  acquired  in 
foreclosure  of  delinquent  loans, 
$540,845  is  cash,  $124,174  is  accrued 
interest,  and  $8,671  represents  the  value 
of  other  assets.  Applicant's  liabilities 
consisted  of  $2,000,000  in  SBA 
debentures,  $99395  in  deferred  income, 
and  $79,319  in  other  liabilities.  As  of 
July  31, 1994,  the  stockholders'  equity 
consisted  of  $1,000,000  of  preferred 
stock.  $1,601  in  paid-in  capital, 
$1,009,637  of  additional  paid-in  capital, 
and  a  retained  earnings  deficit  of 
$183,134.  Applicant's  retained  earnings 
deficit  is  due  to  net  operating  losses  for 
the  last  thre^  fiscal  years  that  were 
attributable  primarily  to  written-off 
deUnquent  loans.  As  a  result  of  its 
retained  earnings  deficit,  applicant  has 
not  declared  dividends  on  its  shares  or 
preferred  stock  and,  as  of  July  31, 1994, 
was  in  arrearage  in  the  payment  of  its 
preferred  stock  dividends  in  the  amount 
of  $135,000. 

4.  Applicant  presently  is  not  a  party 
to  any  litigation  or  administrative 
proceeding. 

^plicant's  Legal  Analysis 

1.  Section  8(f)  of  the  Act  provides  that 
whenever  the  SEC,  upon  application  or 
its  own  motion,  finds  that  a  registered 
investment  company  has  ceased  to  be  an 
investment  company,  the  SEC  shall  so 
declare  by  order.  The  registration  of  the 
investment  company  ceases  to  be  in 
effect  upon  the  taking  effect  of  the  order. 

2.  Section  3(c)(1)  of  the  Act  provides 
that  an  issuer  is  not  an  investment 
company  within  the  meaning  of  the  Act 
if  (a)  its  outstanding  securities  (other 
than  shori  term  paper)  are  beneficially 


owned  by  not  more  than  100  persons, 
and  (b)  it  is  not  making  and  does  not 
presently  propose  to  make  a  public 
offering  of  securities. 

3.  Rule  3c-3  under  the  Act  provides 
that,  for  the  piUT)oses  of  section  3(c)(1), 
the  holders  of  any  debt  securities 
offered  and  sold  by  a  small  business 
investment  company  licensed  under  the 
SBICA  shall  be  deemed  to  be  one  person 
if  the  securities  are  (a)  not  convertible 
into,  exchangeable  for,  or  accompanied 
by  any  equity  security  and  (b) 
guaranteed  as  to  timely  payment  of 
principal  and  interest  by  the  SBA  and 
backed  by  the  full  faith  and  credit  of  the 
United  States.  Applicant  believes  that 
the  holders  of  its  debentures  are 
considered  one  person  imder  the 
provisions  of  rule  3c-3. 

4.  Applicant  believes  that,  pursuant  to 
section  3(c)(1).  it  is  no  longer  an 
investment  company  as  defined  in 
section  3  because,  for  the  purposes  of 
the  Act,  only  81  persons  are  beneficial    * 
holders  of  its  securities:  79  persons  hold 
its  common  stock,  one  holds  preferred 
stock,  and  one  holds  debentures. 
Applicant  is  not  making  and  does  not 
presently  propose  to  make  a  public 
offering  of  its  securities.  Accordingly, 
applicant  requests  that  the  SEC  issue  an 
order  under  section  8(0  declaring  that  it 
has  ceased  to  be  an  investment 
company. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Z>epu  ty  Secretary. 

[FR  Doc.  94-30361  Filed  12-8-94;  8:45  aw) 

mXMO  CODE  aDIfr-OI-M 

[Release  No.  35-26180] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
r'Acf) 

December  2, 1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereimder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  siunmarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  bv 
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DeoRBber27. 1994,  to  the  Secretary. 
SecinMflS  uid  Exdmnge  CommisskNi, 
WashtngtMi,  fXI  Z0549.  and  serve  a 
copy  on  the  relevant  q)plk:ant(s)  and/or 
declarantfs)  at  the  aekkessfes)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificatei  shmthl  be  filed  with  iJie 
request.  Any  request  for  hearing  shaH 
identify  apecifically  the  issues  of  fact  or 
law  that  are  draputed.  A  person  who  so 
requests  will  be  notified  of  any  beariag, 
if  ordered,  and  wi41  receive  a  copy  of 
any  n0Hce  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  deciaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  elective. 

Northeast  Utilities  Service  Co^  et  aL 

t^o-asisl 

Northeast  Utilities  Service  Company 
("NUSCO").  Northeast  Nuclear  Energy 
Company  ("•NNECO"),  and  North 
Atlantic  Energy  Service  Gorporatioo 
(■'North  Atlantic"),  service  company 
subsidiaries  of  Northeast  Utilities 
("NU").  a  registered  holding  company, 
and  Connecticut  Yankee  Atomic  Power 
Company  ("CYAPCO"),  an  electric 
public-utility  company  subsidiarv  of 
NU.  all  located  at  107  Selden  Street, 
Berlin.  Connecticut  06037,  have  filed  an 
application-declaration  under  sections 
6(a).  7.  9(a).  10.  and  12(c)  of  the  Act  and 
rule  42  thereunder. 

NNECO.  North  Atlantic  and  CYAPCO 
seek  to  acquire,  through  NUSCO,  acting 
on  behalf  of  such  companies,  up  to 
40.000  common  shares  of  NU.  $5.00  par 
value  ("Common  Shares"),  through 
open  market  purchases  to  be  effected  by 
NUSCO  from  time-to-time  prior  to 
December  31,  2004.  Common  Shares 
will  be  awarded  as  part  of  special 
compensation  packages  which  will  be 
offered  to  certain  highly-valued 
employees  who  are  subject  to 
rpcruitment  by  competitors. 

At  the  beginning  of  each  of  four 
successive  years,  beginning  January  1. 
1994.  each  affected  employee  will  be 
credited  with  a  number  of  Common 
Share  equivalent  units  ("Share 
Equivalent  Units")  of  market  value 
equal  to  twenty-five  percent  (25%)  of 
the  "going  rate"  of  the  employee's  salary 
grade  for  that  year.  The  market  value 
will  be  determined  with  reference  to  the 
market  price  of  a  Common  Share  at  the 
time  Share  Equivalent  Units  are  credited 
under  this  program. 

The  Share  Equivalent  Units  will  be 
njstricted.  in  that  each  grant  will  vest  in 
five  equal  annual  installments 
beginning  on  the  first  anniversary  of 
each  grant.  Additional  Share  Equivalent 
I  'nits  will  be  credited  from  time  to  time 
t(i  reflect  dividends  on  Common  Shares 


as  if  the  9»h«  Equivalent  Units  had 
been  Conunon  She^s  enrolled  in  the 
Northeast  Utilities  piridend 
Reinvestment  Planj  "Dividend"  units 
will  vest  o«  the  safie  schedule  as  the 
underlying  units,  t^  will  also  be 
subject  to  the  sami^  restrictions.  As 
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Share  Eqiiivalent 
be  paid  out  to  the  ( 
of  Common  i 
purchased  on  the  i 
NUSCO  on  behalf  < 
Atlantic  and  CY/ 

NUSCO  expects  j 
Conmion  Shares  nd 


lits  vest,  they  will 
iplo3rees  in  the  form 

These  shares  will  be 

►en  market  by 
NNECO,  North 

jorcbase  the 

when  units  vest 


under  this  pro^ani  on  or  about  the  first 
business  day  of  ee(fc  year,  except  that 


for  onits  vesting  ot. 


January  1, 19^.  for 


UMI 


the  initial  grant  de(  rraed  to  be  made 
January  1 ,  1^4,  C<  rnmon  Shares  will 
not  be  purchased  p  nor  to  approval  of 
this  application-dfl  :laration  by  the 
Commission. 

Central  aad  South  Weal  Cmtforatkom,  et 
al.  ■  ' 

(70-BS171 

Central  and  Sow!  i  West  Corporation 
("CSW")  and  Cent  al  and  South  West 
Services,  hic.  ("CS  VS"),  both  at  1616 
Woodall  Rodgers  P  reeway.  P.O.  Box 
660164.  Dallas.  Te:  as  75202,  have  filed 
a  declaration  unde:  Section  13(b)  and 
Rules  80  through  9 1  thereunder. 

In  November  19<  3,  CSW  announced 
its  intention  to  un(  ertake  a  restnicturing 
designed  to  consol  date  and  restructure 
its  operations  in  oi  ler  to  meet  the 
challenges  of  the  ci  langing  electric 
utility  industry  an<  to  compete 
effectively  in  the  y  la^  ahead.  The 
restructuring  is  a  n  sponse  to  two  ma^or 
factors:  a  long-temi  reduction  in  the  rate 
of  growth  in  the  use  of  electricity  and 
increasing  competi  ;ion  among  suppliers 
as  a  result  of  the  Ei  er©r  Policy  Act  of 
1992.  CSW  and  CS  VS  are  seeking 
authorization  cono  sming  certain  aspects 
of  the  restructurinj  of  CSW's  business 
and  centralization  >f  certain  ser\'ice  and 
management  funct  ons  in  CSWS  (the 
"Restructuring"). 

CSWS  provides  i  ervices  to  CSWs 
four  electric  public  utility  companies — 
Central  Power  and  Jght  Company,  a 
Texas  corporation.  Public  Service 
Company  of  Oklah  >ma.  an  Oklahoma 
corporation.  South  vestem  Electric 
Power  Company,  a  Delaware 
corporation,  and  Viest  Texas  Utilities 
Company,  a  Texas  :orporation  (the 
"Electric  Operatinj  Companies").  The 
underlining  goal  o  the  Restructuring  is 
to  enable  the  Electi  ic  Operating 
Companies  to  focui  i  on  and  be 
accountable  for  ser  /ing  the  customer. 

The  Restructurin  g  is  designed  to 
consolidate  and  ce  itralize  in  CSWS 
certain  functions  si  parately  performed 


by  each  trfCSW's  foftir  Electric 
Operating  Comsaniies.  The 
Restructuring  toSBts  csrtaia  management 
functions  relating  to  the  operation  of 
power  plants,  engineering  activities  aad 
certain  adiaimsttatiwe  and  support 
functions  from  the  Electric  Operating 
Companies  to  CSWS,  thereby  reducing 
costs  and  freeing  the  Electric  Operating 
Companies  to  focus  on  customer 
service,  marketing  and  economic 
development 

The  Restructuring  establishes  new 
functic»el  business  u^ta  but  does  net 
involve  the  formation  of  new  entities 
and  will  not  require  utility  assets  to  be 
transferred  among  companies  within  die 
CSW  systenti. 

QNei^Carp. 

(70-8521) 

Cfffergy  Corp.  f  •CINefrgy'1, 139  East 
Fourth  Street.  Cincinnati,  Ohio  45202,  a 
E)elaware  corporation  and  a  registered 
public  utility  holding  company,  has 
filed  a  declaration  under  Sections  6(a) 
and  7  of  the  Act. 

CINergy  requests  authorization  to 
issue  and  seU,  from  time  to  time  through 
January  31. 1997.  in  an  aggregate 
principal  unount  ait  any  one  time 
outstandiag  not  to  exceed  S3  75  million, 
(a)  unsecured  short-term  promissory 
notes  to  banks  and  other  financial 
institutions,  (b)  commercial  paper  to 
commercial  paper  dealers  anid  finarKjal 
institutions,  and  (c)  unsecured  demand 
promissory  notes  to  banks  evidencing 
CINergy's  reimbursement  obligation  in 
respect  of  letters  of  credit  issued  by 
such  banks  on  CINergy's  behall 

On  October  24. 1994.  by  virtue  of  the 
consummation  of  the  business 
combination  of  PSI  Resources,  Inc. 
("Resources")  and  The  Cincinnati  Gas  & 
Electric  Company  ("CGfliE"),  authorized 
by  the  Commission  in  an  order  dated 
October  21 ,  1994  (HCAR  No.  26146), 
CINergy  succeeded  to  the  rights  and 
obligations  of  Resources  under  a  Credit 
Agreement  (''Barclays  Credit 
Agreement"),  dated  as  of  September  27. 
1994,  between  Resources,  Barclays  Bank 
PLC,  New  York  Branch  ("Barclays'^, 
and  Citibank.  N.A.,  as  co-agents, 
Barclays,  as  administrative  agent,  and 
various  banks  as  lenders. 

Under  the  Barclays  Credit  Agreement, 
the  lenders  have  committed  to  advance 
up  to  $100  million  as  short-term 
borrowings  on  a  revolving  credit  basi» 
or  as  participants  in  unsecured  standby 
letters  of  credit.  This  commitment  may 
be  increased  nnder  certain 
circimistances  up  to  $300  million.  Any 
advance  under  the  Barclays  Credit 
Agreement  would  have  a  maturity  not  to 
exceed  270  days  from  the  date  such 
advance  was  made  or  the  termination  of 


the  commitments  under  the  Barclays 
Credit  Agreement,  if  earlier.  All 
commitments  under  the  Barclays  Credit 
Agreement  will  terminate  on  September 
27, 1997  or,  in  the  event  CINergy 
extends  the  termination  date  in 
conformance  with  the  Barclays  Credit 
Araeement,  one  year  thereafter. 

From  time  to  time,  up  to  the  entire 
amount  of  the  unused  commitments 
then  in  effect  under  the  Barclays  Credit 
Agreement  may  be  utilized  by  CINergy, 
under  certain  circumstances,  in  the  form 
of  unsecured  standby  letters  of  credit. 
Any  such  letter  of  credit  would  have  a 
stated  expiration  date  not  later  than  one 
year  from  the  date  of  issuance.  CINergy 
would  have  to  repay  on-demand  any 
amounts  drawn  under  such  letters 
credit.  However,  if  the  conditions  set 
forth  in  the  Barclays  Credit  Agreement 
for  an  extension  were  satisfied  on  the 
date  an  imreimbursed  amount  was 
drawn  imder  a  letter  of  credit,-such 
unreimbursed  amounts  will  be  deemed 
to  constitute  an  advance  maturing  on 
the  first  March  31st,  Jime  30th, 
September  30th  or  December  31st  to 
occuir  thereafter. 

Subject  to  the  above  $375  limitation 
on  aggregate  outstanding  principal 
amount,  CINei;gy  further  requests 
authorization  to  issue  and  sell  short- 
term  unsecured  promissory  notes,  from 
time  to  time  through  January  31, 1997, 
in  addition  to  those  issued  pursuant  to 
the  Barclays  Credit  Agreement,  under 
one  or  more  bilateral  credit  facilities 
(each  an  "Additional  Credit  Facility") 
that  CINergy  proposes  to  establish  with 
banks  or  other  lending  institutions.  Any 
advances  under  such  additional  CINergy 
credit  facilities  would  mature  no  later 
than  three  years  from  the  date  of  such 
advance. 

Subject  to  the  above  stated  $375 
million  limitation.  CINergy  further 
proposes  to  arrange,  from  time  to  time 
through  January  31. 1997,  for  the 
issuance  of  letters  of  crecUt  on  its  behalf 
(each  an  "Additional  Letter  of  Credit"). 
Each  Additional  Letter  of  Credit  would 
be  in  addition  to  those  issues  pursuant 
to  the  Barclays  Credit  Agreement. 
CINergy  would  issue  an  unsecured 
demand  promissory  note  to  any  issuing 
banks  to  evidence  CINergy's 
reimbursement  obligation  related  to 
such  Additional  Letter  of  Credit.  Each 
such  letter  of  credit  wrill  have  a  stated 
expiration  date  not  latet.than  one  year 
from  the  date  of  issuance  thereof 
(subject  to  extension  of  no  more  than 
two  years  under  certain  circumstances. 
CINergy  will  be  required  to  repay 
amounts  drawn  under  such  Additional 
Letter  of  Credit  on  demand. 

Subject  to  the  $375  million  limitation 
on  aggregate  sell,  from  time  to  time 


through  January  31, 1997.  commercial 
paper  to  commercial  paper  dealers  and 
to  certain  financial  institutions.  The 
proposed  commercial  paper  will  be  in 
the  form  of  unsecured  promissory  notes 
with  varying  maturities  not  to  exceed 
270  days. 

The  proceeds  of  borrovtrings  and 
reborrowings  by  CINergy  under  the 
Barclays  Credit  Agreement  and  any 
Additional  Credit  Facilities  as  described 
above,  together  with  the  proceeds  of  any 
commercial  paper  issued  and  sold  by 
CINei:gy  will  be  used  as  follows: 
CINergy  would  use  such  proceeds  for  (1) 
retirements  or  rollovers  of  outstanding 
advances  under  the  Barclays  Credit 
Agreement  and  any  Additional  Credit 
Facilities,  (2)  unsecured  short-term 
loans,  open  account  advances,  and 
capital  contributions  to  CINergy's  direct 
and  indirect  wholly  owned  public- 
utihty  subsidiaries  and  CINergy's 
service  company  subsidiary.  CINergy 
Services.  Inc..  (3)  loans  through  the 
intrasystem  money  pool  to  be 
established  for  the  CINergy  system  to 
CINergy  subsidiary  companies  that  will 
participate  therein.  (4)  investments  in 
exempt  wholesale  generators  ("EWGs") 
and  foreign  utility  companies 
("FUCOs")  as  defined  in  Sections  32 
and  33.  respectively,  of  the  Act,  (5) 
investments  in  nonutility  businesses, 
and  (6)  general  corporate  purposes; 
provided,  however,  that  CINergy  will 
not  use  the  proceeds  for  the  purposes 
specified  in  clauses  (2)  through  (6) 
above  without  requisite  Commission 
approval. 

Letters  of  credit  under  the  Barclays 
Credit  Agreement  and  Additional 
Letters  of  Credit  would  be  arranged  by 
CINergy  in  connection  with  the  ongoing 
business  activities  of  the  CINergy 
system.  No  such  letters  of  credit  will  be 
obtained  by  CINergy  with  respect  to 
investments  in  EWGs  and  FUCOs 
without  requisite  Commission  approval. 

Consolidated  Natural  Gas  Co.,  et  al. 
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Consolidated  Natiu^l  Gas  Company 
("Consolidated").  CNG  Tower.  625 
Liberty  Avenue.  Pittsburgh. 
Pennsylvania,  15222-3199,  a  registered 
holding  company,  and  its  wholly  ovmed 
nonutility  subsidiary,  CNG  Energy 
Company  ("CNG  Energy"),  CNG  Tower. 
625  Liberty  Avenue.  Pittsburgh. 
Pennsylvania.  15222-3199,  have  filed 
an  application-declaration  imder 
sections  6(a),  7, 9(a),  10  and  12(b)  of  the 
Act  and  rules  43  and  45  thereunder. 

CNG  Energy  proposes  to  purchase 
interests  in  a  Texas  limited  partnership. 
Bear  Mountain  Limited  ("PartnCTship"), 
which  owns  an  independent  power 
project  ("FaciUty")  that  will  be  a 


qualified  cogeneration  facility  under  the 
Public  Utility  Regulatory  PoUcies  Act  of 
1978.  CNG  Energy  would  acquire  a 
limited  partnership  interest  in  the 
Partnership  and  would  incorporate  and 
finance  a  new  subsidiary,  CNG  Bear 
Mountain,  hic.  ("CNG  Bear")  to  acquire 
a  general  partnership  interest  in  the 
Partnership.  CNG  Bear  will  be 
incorporated  in  Texas  and  will  have 
authorized  capital  stock  of  $1  million— 
100  shares  of  common  stock  ($10,000 
par  value). 

The  FaciUty  is  a  48.1  megawatt 
natural  gas  turbine  facility  that  will 
provide  thermal  energy  for  enhanced  oil 
recovery  activities  of  Shell  Western 
E&P,  Inc.  The  Facility,  located  in 
Bakersfield,  California,  is  scheduled  to 
be  completed  in  April  1995.  The  total 
cost  of  the  Facility  will  be 
approximately  $58  million.  The 
Partnership  has  a  long-term  contract 
with  Pacific  Gas  &  Electric  Company  for 
sale  of  electric  power  from  the  Facility. 

CNG  Energy  proposes  to  purchase  a 
49%  limited  partnership  interest  in  the 
Partnership  for  up  to  $6.86  million  and 
to  have  CNG  Bear  buy  a  1%  general 
partnership  interest  in  the  Partnership 
for  up  to  $140,000.  The  aggregate 
consideration  to  be  paid  for  all  of  the 
partnership  interests  will  thus  not 
exceed  $7  million. 

The  Partnership  has  entered  into  a 
loan  agreement  ("Agreement")  to 
finance  the  project  with  Union  Bank 
and  a  group  of  lenders  ("Lenders").  The 
Agreement  will  be  in  place  during  a 
construction  phase  estimated  not  to 
exceed  1.5  years  and  a  permanent  phase 
of  up  to  15  years.  The  construction 
phase  will  be  financed  by  a  $57,225 
million  non-recourse  construction  loan 
made  to  the  Partnership  pursuant  to  the 
Agreement.  This  loan  has  a  floating 
annual  interest  rate  expected  to  be  7% 
for  the  life  of  the  loan. 

After  the  construction  phase,  that 
portion  of  the  construction  loan  to  be 
permanently  financed  will  be  converted 
into  a  non-recourse  long-term  loan  of  up 
to  $45,225  million  for  up  to  15  years  at 
an  annual  interest  rate  of  9.3%  to  9.8%. 
The  remainder  of  the  construction  loan 
will  be  repaid  from  partner  equity 
contributions  aggregating  $12  million, 
which  would  include  the  $7  million  to 
be  invested  by  CNG  Energy  and  CNG 
Bear.  The  Lenders  will  also  make  up  to 
$3  million  in  revolving  credit  loans 
available  to  the  Partnership  for  a  period 
of  15  years  after  conversion  to 
permanent  financing  to  provide  working 
capital.  The  revolving  credit  loan 
interest  rate  will  vary  from  .25%  to 
1.875%  over  a  base  market  rate 
depending  on  the  base  rate  selected  and 
the  time  the  loans  were  made. 
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CNG  Energy  and  CNG  Bear  will  enter 
into  equity  contribution  agreements 
with  the  Lenders  and  will  be  required 
to  obtain  bank  letters  of  credit  C'LOCs") 
to  support  their  individual  equity 
commitments,  which  will  not  exceed 
$6.86  million  for  CNG  Energy  and 
S140.000  for  CNG  Bear.  Consolidated 
will  guarantee  the  payment  of  the  equity 
contribution  commitments  of  CNG 
Energy  and  CNG  Bear  and  will  have  the 
option  to  replace  such  guarantee  with 
an  LOG.  None  of  the  LOCs  to  which 
Consolidated,  CNG  Energy-  or  CNG  Bear 
will  be  a  party  will  have  fees  in  excess 
of  1%  of  the  amoirnt  of  commitment. 

CNG  Energy  will  raise  funds  for  the 
purposes  described  through  sales  tif 
shares  of  its  common  stock  ($1,000  par 
value),  open  account  advances,  and/or 
long-term  loans  from  Consolidated. 
Open  account  advances  wiD  be  repaid 
within  one  year  from  the  date  of  the  first 
advance  with  interest  at  the  same 
effective  rate  of  interest  as  the  weighted 
average  effective  rate  of  Consolidated  for 
commercial  paper  andJor  revolving 
credit  borrowings.  If  no  such  borrowings 
are  outstanding,  the  interest  rate  shall  be 
predicated  on  the  effective  rate  of 
interest  for  Fedv-ral  Funds  quoted  daily 
by  the  Federal  Reserve  Bank  of  New 
York. 

Consolidated  also  may  make  long- 
term  loans  to  CNG  Energy.  Loans  shall 
be  evidenced  by  long-term  non- 
negotiable  notes  maturing  within  thirty 
years,  with  interest  equal  to  the  cost  of 
funds  for  Coasohdated  for  comparative 
borrowings.  In  the  Event  Consolidated 
hiis  not  had  recent  comparable 
Ijorrowings,  the  rates  will  be  tied  to  the 
Salomon  Brothers  indicative  rate  for 
comparable  debt  issuances  published  in 
Salomon  Brothers  Inc.  Bond  market 
Roundup  or  similar  publication  on  the 
date  nearest  to  the  time  of  takedown. 

Consolidated  will  obtain  the  funds 
required  for  CNG  Energy  through 
internal  cash  generation,  issuance  of 
long-term  debt  securities,  borrowings 
imder  credit  agreements  or  through 
other  authorizations  approved  by  the 
Commission.  ConsoUdated  also  seeks 
authorization  to  make  guarantees  and/or 
obtain  LOCs  of  up  to  $7  million  with 
respect  to  the  obligations  of  CNG  Energy 
and/(H'  CNG  Bear  as  necessary  to 
support  debt  service  and  other 
obligations  of  the  Partnership.  CNG 
Energy  would  also  have  the 
authorization  to  make  guarantees  and/or 
obtain  an  LOG  of  up  to  $1.40,000  with 
respect  to  obligations  of  CNG  Bear. 
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For  the  Commissi  on,  by  the  Division  of 
Investment  Manage  nent,  pursuant  to 
delected  authorit^'^ 

Margarat  H.  McFulaBd, 

Deputy  Secretary.  I 

(FR  Doc.  94-30262  piled  12-8-94;  8:«  ami 
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DecBmber  5, 1994. 

N4averick  Tube  Corporation 
("Company")  has  filed  an  application 
with  the  Securitif  s  and  Exchange 
Commission  ("Co  mmission").  pursuant 
to  Section  12(d)  o  "the  Securities 
Exchange  Act  of  1 934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  abol^e  specified  security 
("Secttrity")  from  Usting  and 
registration  on  thi  ( American  Stock 
Exchange,  Inc.  ("i  ^ex"). 

The  reasons  all  sged  in  the  application 
for  withdrawing  ne  security  from 
listing  and  registi  ition  include  the 
followtnc: 

According  to  tfa  e  Company,  its  Board 
of  Directors  (the  ''Board")  unanimously 
approved  resohitiJDns  on  August  17, 
1994.  to  withdraw  the  Company's 
Common  Stock  from  fisting  on  the 
Amex  and,  insteafl,  list  such  Common 
Stock  on  the  Natitmal  Association  of 
Securities  Dealer^  Automated 
Quotation/Natioi^l  Market  System 
("NASDAQ/NMa").  According  to  the 
Company,  the  de(^sion  of  the  Board 
followed  a  length^  study  of  the  matter, 
and  was  based  upon  the  befief  that 
Usting  of  the  Coninon  Stot:k  mi 
NASDAQ/NMS  vJill  be  more  beneficiri 
to  its  stockholder^  than  the  present 
listing  on  the  Amex  because: 

(1)  The  Compaiy  believes  that  the 
NASDAQ/NMS  system  of  competing 
market-makers  will  result  in  increased 
visibility  and  sponsorship  for  the 
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e  specialist  assigned 
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ly  befieves  that  the 
NAa>AQ/NMS  sjstem  will  offer  the 
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(3)  The  Company  befieves  that  the 
NASDAQ/NMS  sistem  will  offer  the 
Comp«ty's  stockriders  more  liquidity 
than  is  presently  tvailable  on  the  Amex 
and  less  volatifity  in  quoted  prices  per 
^are  when  tradii  g  volume  is  ^ight; 
and 


UMI 


(4)  The  Company  believes  that  firms 
making  a  market  in  the  Company's 
Common  Stodc  on  the  NASDAQ/NMS 
system  wdll  be  inclined  to  issue  research 
reports  concCTning  the  Company, 
thereby  increasing  the  number  of  firms 
providing  institutional  research  and 
advisory  reports. 

Any  interested  person  may,  on  or 
before  December  27, 1994  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
fects  bearing  upon  whether  the  ,. 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any. 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  tadess  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  hy  the  Division  of 
Market  Reguiatioa,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  04-30362  Filed  12-8-94:  8:45  am] 
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December  5, 1994. 

Ply  Gem  Industries,  Inc.  ("Company") 
has  filed  an  application  vnih  ti» 
Securities  and  Exchange  Commission 
("Commission"),  pinsuant  to  Section 
12(d)  of  the  Seciu-ities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  theretmder.  to  withdraw 
the  above  specified  security  ("Security'1 
from  Usting  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
Usting  and  registration  incliide  the 
following: 

According  to  the  Company,  in 
addition  to  being  Ksted  on  the  Amex, 
the  Security  is  listed  on  the  New  York 
^tock  Exchange.  Inc.  ("NYSE").  The 
Security  commenced  trading  on  the 
NYSE  at  the  opmning  of  business  on 
December  1, 1994  and  concurrently 
therewith  the  Security  was  suspended 
from  trading  on  die  Amex. 

In  making  the  decision  to  withdraw 
the  Security  from  listing  on  the  Amex, 
the  Company  ctmsidered  the  direct  aad 
indirect  costs  and  expenses  attendant  on 
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maintaining  the  dual  listing  of  its 
securities  on  the  NYSE  and  on  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  tradii^ 
of  the  Security  and  lieUeves  tliat  dual 
li^ng  would  fragment  the  maricet  for 
the  Security. 

Any  interested  person  may,  on  or 
before  December  27, 1994  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington,  DC  20549, 
facts  bearing  upon  whether  the 
appUcation  has  made  in  accordance 
with  the  rules  of  the  exchanges  and 
what  terms,  if  any,  should  be  imposed 
by  the  Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  wrill 
issue  an  order  granting  the  appUcation 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  oa  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaral  H.  McFarfaud. 

Deputy  Secretary. 

IFR  Doc.  94-30360  Filed  12-8-94: 8:45  am] 
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Options  Price  Reporting  Authority; 
Notice  of  FiUng  of  Amendment  to  the 
National  Market  System  Plan 

December  2, 1994. 

Pursuant  to  Rule  llAa3-2  under  tlie 
Securities  Exchange  Act  of  1934 
("ACT"),  notice  is  hereby  given  that  on 

September  19, 1994.  the  Optians  Price 
Reporting  Authority  ("CMTIA") ' 
submitted  to  the  Securities  and 
Exchange  Commission  ("Conunission" 
or  "SEC")  an  amendment  to  its  National 
Market  System  Plan  for  the  purpose  of 
providing  separate  unbundled  last  sale 
and  quotation  services  for  foreign 
currency  and  index  options,  and  to 
charge  separately  for  access  to  eadi  such 
service.* 


■  OPRA  is  a  National  Market  Symaai  Plaa 
approved  by  the  Commission  pursuant  to  Section 
11A  of  tlie  Act  and  Rule  llAa3-2.  Securities 
Exchange  Act  Release  No.  17638  (Mar.  18.  IWl). 

The  plan  provides  for  tlie  collection  and 
dissemination  of  last  sale  and  quotation  information 
on  options  that  are  traded  on  the  five  member 
exchanges.  The  five  exchanges  wfaidi  agreed  to  the 
OPRA  Plan  are  the  Philadelphia  Stodi  Exchange 
("PHLX").  the  Chicago  Board  Options  Exchange 
("CBOE").  the  American  Stock  Exchange 
("AMEX").  the  Pacific  Stock  Exchange  ("PSE'l.  and 
the  New  York  Stock  Exchange  ("NYSE"). 

^The  proposed  aowndment  was  appro\'ed  by 
OPRA  in  accordance  with  the  OPRA  Plan  at  a 
meeting  held  on  August  29. 1994. 

OPRA  previously  filed  a  similar  amendmem  to  its 
Plan  for  the  purpose  of  providing  separate  services 


TTie  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  pfersons  on  the  amendment. 

I.  Description  and  Purpose  of  the 
Amendment 

The  OPRA  Plan  is  being  amended  to 
permit  OPRA  to  unbundle  its  market 
information  services  for  foreign 
currency  options  ("FCO's")  and  index 
options,  and  to  impose  separate  fees  for 
access  to  each  service.  The  amendment 
provides  for  the  establishment  of  three 
separate  accounting  centers  for  equity, 
index,  and  foreign  currency  options 
information,  on  January  1, 1996.  Each 
accounting  center  would  be  allocated 
revenues,  costs  and  expenses  associated 
with  the  receipt,  processing  and 
distribution  of  last  sale  and  quotation 
information,  as  weU  as  the  costs  of 
developing,  operating  and  administering 
services  and  fadUties  associated  with 
each  accounting  center.  The  amendment 
provides  for  the  further  allocation  of 
such  revenues,  costs  and  expenses 
among  the  parties  providing  a  market  in 
the  securities  included  in  each 
accoimting  center.  The  amendment  also 
provides  for  the  special  allocation  of 
incremental  costs  associated  with  the 
operation  of  one  or  more  services 
outside  of  regular  trading  hours.  Finally, 
the  amendment  includes  a  few 
nonsubstantive,  editorial  changes  to 
clarify  the  language  of  the  Plan. 

n.  bnpleraentatlon  of  the  Plan 
Amendment 

The  implementation  of  separate 
services  for  FCO  and  index  option 
information  wiU  necessitate  certain 
systems  modifications  by  OPRA's 
processor,  Securities  Industry 
Automation  Corporation  ("SIAC").  It 
also  will  require  advance  notice  to 
OPRA's  vendors  and  subscribers  of  the 
changes  to  OPRA's  fees  and 
specifications,  as  well  as  changes  in 
contractual  provisions,  in  accordance 
with  OPRA's  agreements  with  those 
persons.  Vendors  v«ll  then  be  able  to 
determine  whether  and  how  they  wish 
to  offer  separate  FCO  and  index  option 
services  to  their  own  customers,  and  to 
make  any  necessarj'  modifications  to 
their  own  systems  and  procedures 
associated  with  the  separate  offering  of 
these  services. 

In  U{^t  of  the  time  needed  to 
implement  the  changes  described  above, 
OPRA  has  determined  to  commence 
making  certain  system  changes  at  SIAC 
now.  In  particular.  FCO  market 


on  March  18.  1993.  That  proposal  appeared  as 
Exchange  Act  Release  No.  32190  (April  21.  1993) 
in  59  FR  25874  (April  28. 1993).  At  the  request  of 
the  OHIA  partiss,  no  action  was  taken  with  respect 
to  (hat  proposal. 


information  that  is  cumjntly 
disseminated  over  all  of  OPRA's  output 
Unes  will  be  combined  and 
disseminated  over  a  single  output  line 
dedicated  to  FCO  data  only.  Advance 
notice  of  this  change  will  be  given  to 
vendors  and  other  persons  who  access 
information  directly  from  the  OPRA 
processor  in  accordance  with  OPRA's 
agreements  with  such  persons. 
Aditional  steps  necessary  for  the 
imbimdiing  of  PCO's  and  index  opUons. 
such  as  contract  modifications  and  the 
establishment  of  new  fees,  will  be  taken 
prior  to  Januaiy  1, 1996,  as  authorized 
by  the  parties  in  accordance  with  the 
Plan  and  subject  to  the  requirements  of 
Rule  llAa3-2.  The  estabUshment  of 
separate  accounting  centers  for  FCO's 
and  index  options  will  occur  on  January 
1, 1996.  aiter  which  the  costs  and 
revenues  associated  with  FCO's  and 
index  options  will  be  allocated  to  their 
respective  accounting  centers  in 
accordance  with  the  Plan. 

m.  Solicitation  of  Comments 

Interested  persons  are  invHed  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Commentators  are  asked  to  address 
whether  tbey  believe  the  proposed 
emendment  is  necessary  or  appropriate 
in  the  pubUc  interest,  for  the  protection 
of  investors  and  the  maintenance  of  fair 
and  orderly  mariiets,  to  remove 
impediments  to.  and  perfect  the 
mechanisms  of  a  national  market 
system,  or  otherwise  in  futherance  of 
the  purposes  of  the  Act. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW. 
Warfiington  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendmwits,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Aat  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the 
proposed  nde  change  between  the 
Commission  and  any  person,  other  than 
those  tlut  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisioos  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  also  wiU  be 
available  at  the  offices  of  OPRA.  All 
submissions  should  refer  to  File  No.  S7- 
8-90  and  should  be  submitted  by 
December  30. 1994. 


UMI 


63844 


Federal  Register  /  Vol.  59,  No. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  by  delegated  authority,  17 
CFR  200.30-3(a)(29). 
Margant  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  94-30260  Filed  12-»-94;  8:4S  am) 
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[FMmm  No.  34-35048;  FIte  No.  SR-CHX- 
94-23] 

Seif-R«gulaiory  Organizations;  Notice 
of  Filing  of  Proposed  Rule' Change  by 
Cliicago  Stocii  Exchange,  Inc.  Relating 
to  the  Odd-Lot  Transactions 

December  2. 1994. 

Pursuant  to  Section  19(b)(l;)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  §  78s(b)(l-),  notice  is 
hereby  given  that  on  Navember  10, 
1994,  the  Chicago  Stock  Exchange,  Inc. 
( "CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self— regulatory  organization. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  amend  Rule  9 
of  Article  XXXI  of  the  Exchange's  Rules 
as  follows,  with  italics  representing 
language  to  be  added: 

Article  XXXI 

Rule  9  *  •  * 

(d)  Notwithstanding  anything  in  this 
Rule  to  the  contrary,  if  so  determined  by 
the  Committee  on  Floor  Procedure,  a 
differential  may  be  charged  for  (i)  an 
odd-lot  "seller's  option"  trade  (as  that  is 
defined  in  Article  XX,  Rule  9(c)).  (ii)  an 
odd-lot  order  for  cash  or  "next  day" 
delivery,  (Hi)  an  odd-lot  order  for 
additional  settlement  periods,  and  (iv) 
an  odd-lot  order  in  an  issue  in  which  a 
differential  is  charged  in  the  primary 
market. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statement  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Iten>IV  below. 


The  self-regulati  >ry  organization  has 
prepared  summuies,  set  forth  in 
Sections  A,  B,  a  id  C  below,  of  the  most 
significant  aspe  :ts  of  such  statements. 

attry 


Organization's 
Purpose  of,  and 
'or,  the  Proposed  Rule 


A.  Self-Reguh 
Statement  of  thi 
Statutory  Basis 
Change 

1.  Purpose 

The  purpose  i  if  the  proposed  rule 
change  is  to  givi ;  the  Committee  on 

("FPC")  flejdbility  \yith 
respect  to  the  E;  change's  odd-lot . 
execution  rules.'  Currently  the  rule 
provides  that  al)  odd-lots  shall  be 
executed  at  the  best  bid  or  offer,  similar 
to  round  lot  exsutions.  The  new  rule 
will  allow  the  I^C  to  allow  differentials 
to  be  charged  for  non-regular  way 
trades.  For  example,  the  new  rule   , 
permits  the  Committee  on  Floor 
Procedure  to  allow  differentials  to  be 


charged  for  odd 


trades,  "next  da  y"  delivery  trades  and 


orders  in  issues 


is  charged  in  th )  primary  market. 
2.  Statutory  Bas  is 

The  proposec 
consistent  with 
Act  in  that  it  is 
and  equitable 
remove  imped: 
mechanism  of 
and  a  national 
general,  to  protect 
public  interest 


rule  change  is 
Section  6(b)(5)  of  the 
designed  to  promote  jiist 
p  inciples  of  trade,  to 
i;  nents  and  to  perfect  the 

free  and  open  market 
i^arket  system,  and,  in 
investors  and  the 


a 


B.  Self-Reguh 
Statement  on 


The  Exchangi 
the  proposed 
burden  on  comfaetition 


'at<  ry  Organization's 
B  irden  on  Competition 

does  not  believe  that 
change  will  impose  a 


n:le( 


C.  Se//-iiegu/at^iy 
Statement  on 
Proposed  Rule 
Members,  Partitipant 


Organization's 
Comments  on  the 
Change  Received  From 
s  or  Others 


ni.  Date 
Proposed  Rule 
Commission  Action 


Within  35 
this  notice  in 
within  such 
Commission 
days  of  such 
period  to  be 
its  reasons  for 
which  the  self-i 
consents,  the 

(A)  by  order 
rule  change,  or 

(B)  institute 
whether  the 
should  be 


pro; 


■lot  seller's  option 


for  which  a  differential 


No  written  c4mments  were  solicited 
or  received. 

of  Effectiveness  I 


of  the 
Change  and  Timing  for 


da^s 


of  the  publication  of 
the  Federal  Register  or 

oU  er  period  (i)  as  the 
m  ly  designate  up  to  90 
di  te  if  it  finds  such  longer 
ap  }ropriate  and  publishes 
i  0  finding  or  (ii)  as  to 

egulatory  organization 
C  smmission  wjU: 

ipprove  the  proposed 


roceedings  to  determine 
posed  rule  change 


disa]  iproved. 


IV.  Solicitation  of  Comments 


Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  at  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-94-23 
and  should  be  submitted  by  December 
30, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  94-30259  Filed  12-8-94;  8:45  am] 
BiujNG  cooe  aoio-01-M 


[neieaae  No.  34-3S047;  FIte  No.  8R-NYSE- 
94-02] 

Self-Regulatory  Organizations;  New 
Yortt  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  2  to  Proposed  Rule 
Change  Regarding  an  Interpretation  of 
Exchange  Rule  409  f 'Statements  of 
Accounts  to  Customers") 

December  2, 1994. 

I.  Introduction 

On  February  22, 1994,  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b-4  thereimder.2  a  proposed  rule 
change  to  adopt  an  interpretation  of 
NYSE  Rule  409  ("Statements  of 


>  15  U.S.C.  $78s(b)(l)  (1988). 
» 17  CFR  240.19b-4  (1991). 


Federal  Regiater  /  Vol  59.  isfo.  236  /  Friday,  December  9,  1994  /  Notice* 


63MS 


Accounte  to  Customers")  regarding 
standards  for  holdiag  mail  for  foreign 
customers.  On  March  2, 1994,  the 
Exchange  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change  in  order  to  correct  certain 
typographical  smns.^  On  October  7, 
1994,  the  Exchange  submitted 
Amendment  No.  2  to  the  pcoposed  rule 
change  to  limited  communications  that 
can  be  held  by  a  member  or  member 
organization  on  behalf  of  a  foreign 
customer  to  confirmations,  account- 
statements  and  iM-oker-dealer  financial 
statements.*  On  November  29. 1994,  the 
Exchange  submitted  a  request  that  the 
Commission  grant  exemptive  and  no- 
action  relief  from  the  SEC  rules 
prescribing  the  time  frames  for 
transmission  of  such  coonmunications  to 
customers.^ 

The  proposed  rule  change,  together 
with  Amendment  No.  1.  was  published 
for  comment  in  Securities  Exchange  Act 
Release  No.  33624  (March  28. 1994).  59 
FR  15957  (April  5. 1994).  No  comments 
were  received  on  the  proposal  This 
order  approves  the  proposed  rule 
change,  including  Amendment  No.  2  on 
an  accelerated  basis. 

II.  Description  of  the  Proposal 

Exchange  Rule  409  requires  that  a 
member  organization  send  its  customers 
statements  of  their  accounts,  showing 
security  and  money  positions  and 
entries,  at  least  quarterly.  In  addition. 
Commission  rules  require  a  broker- 
dealer  to  transmit  certain  information  to 
customers  within  a  specified  time 
frame.  For  example.  Rules  10b-10(a).« 
15C3-2.'  and  17a-5(c)»  undCT  the  Act 
establish  the  time  frames  for  delivery  of 
confirmations,  statements  of  accounts 
with  free  credit  balances  and  broker- 
.  dealer  financial  statements, 
respectively. 

Pursuant  to  NYSE  Rule  409(b)(2), 
confirmations,  statements  or  other 
communications  may  not  be  addressed 
to  a  non-member  customer  at  the 
address  of  any  member  or  member 


'See  letter  from  Patricia  Dorilio.  Senior  Speciai 
Counsel.  Rule  and  Interpretive  Standard*.  NYSE,  to 
Cheryl  Dunfee.  Attorney,  Division  of  Market 
Keguletion  rOivision").  SEC,  dated  March  1. 1994 
("Amendmnnl  No.  1"). 

*  See  letter  from  lames  E.  Buck.  Senior  Vice 
President  and  Secretary.  NYSE,  to  Sandra  Sciole. 
Special  Counsel.  Division.  SEC.  dated  October  7 
1994  ("Amendment  No.  2"). 

'See  letters  from  fames  E.  Buck.  Senior  Vice 
President  and  Secretary.  NYSE,  to  Catherine 
McGulre.  Chief  Counsel,  Division.  SEC.  dated 
November  23. 1994  ("NYSE  exemption  letter");  and 
to  Michael  Macchiaroli,  Associate  Director, 
Division.  SEC.  dated  November  23. 1994  ("NYSE 
ao-action  letter"). 

"17CFR24O.10b-10(a)  (1993). 

'  17  CFR  240.15C3-2  ( 1993). 

"  17  CFR  240.17a-5(c)  (1993). 


organization  or  in  care  of  a  partner, 
certain  stockholders  or  an  employee  of 
a  member  organization.  This  effectively 
prohibits  the  receipt  and  retention  of 
customer  mail  by  a  memb»,  member 
organization,  registered  representative 
or  other  associated  person.  The 
Exchange,  however,  is  authorized  to 
waive  Rule  409(b)  s  prohibition  upon 
written  request.  According  to  the  NYSE, 
it  has  established  certain  informal 
guidelines  for  the  review  and  approval 
of  such  requests. 

The  Exchange  proposes  to  adopt  new. 
Interpretation  .01  to  Rule  409(b)  to 
codify  its  standards  for  granting  waivers 
from  that  rule.9  Under  the  proposal,  the 
NYSE  will  consitler,  on  a  case-by-case 
basis,  written  requests  to  implement 
policies  and  procedures  for  holding 
certain  foreign  customer  mail.  A 
member  or  member  organization  whose 
procedures  satisfy  the  minimiun 
requirements  set  forth  in  the 
interpretation  will  be  able  to  receive  and 
temporarily  retain  on  its  premises 
confirmations,  account  statements  and 
broker-dealer  financial  statements  '«>  on 
behalf  of  foreign  customer  accounts.  ^^ 
All  other  information  sent  in  the 
ordinary  course  of  a  broker-dealer's 
business  must  be  transmitted  to  the 
foreign  customer  through  his  home 
coimtry's  mail  system. 

To  enable  members  and  member 
organizations  to  delay  transmission  of 
the  designated  communications  without 
violating  the  Act  or  the  rules 
thereunder,  the  NYSE  has  requested  an 
exemption  form  Rule  lOb-lO(a)  and  no- 
action  relief  from  Rules  15c3-2  and 
17a-5(c).i2  Under  tiie  terms  of  that 
request  and  the  relief  granted."  a 
member  or  member  organizaticm  may 
hold  a  foreign  customer's  mail  until  it 
can  be  delivered  directly  to  the 
customer,  so  long  as  certain  conditions 
are  met  and  procedures  are  established; 
the  member  or  member  organization 
must  make  such  communications 


'  Upon  Commission  approval,  the  proposed  rule 
change  will  be  published  as  an  Interpretation 
Memorandum  for  inclusion  in  the  NYSE's 
Interpretation  Handbook. 

■"As  used  herein,  the  term  "communications"  or 
"mail"  refers  exclusively  to  confinnations,  account 
statements  and  broker-dealer  nnaocial  statements. 

"Once  its  procedures  are  approved  by  the  NYSE, 
the  member  or  member  organization  will  determine 
whether  particular  foreign  customer  accounts  fall 
within  the  .scope  of  its  Rule  409  waiver.  See  infra. 
note  15  and  accompanying  text. 

"See  NYSE  exemption  and  no-action  letters, 
snpro,  note  5  and  accompanying  text. 

"See  letter  from  Catherine  McGuire,  Chief 
Couniiel,  Division,  SEC,  to  James  Buck,  Senior  Vice 
President  and  Secretary.  NYSE,  dated  Nm-ember  30. 
1994  ("SEC  eTtemption  letter");  and  letter  from 
Michael  A.  Macchiaroli,  Associate  Direaor. 
Division.  SEC.  to  James  E.  Buck.  Senior  Vice 
President  and  Secretary.  NYSE,  dated  December  2. 
1994  ("Division  no-action  letter"). 


available  to  the  customer  at  all  times 
and  at  no  special  cost.'* 

In  its  waver  request,  a  member  or 
member  organization  must  represent 
that  it  will  obtain,  at  least  annually,  a 
written  statement  from  each  foreign 
customer  for  whom  it  is  holding  mail. 
In  his  <»  her  statement,  the  customer 
must  request  that  corammiications 
temporarily  be  retained  on  his  or  her 
behalf  due  to  either  the  "inefficient 
local  mail  service"  (e.g.,  misrouted  or 
opened  mail)  or  the  "unstable  political 
climate"  in  the  foreign  coimtrj.  The 
customer  also  must  state,  in  writing, 
that  it  is  not  feasible  to  make  altematix'e 
arrangements  for  the  regular  receipt  of 
such  cmnmunications.'^  It  is 
anticipated  that  members  and  member 
organizations  will  hold  mail  in 
accordance  with  this  interpretation 
generally  for  cti^tomers  that  are  foreign 
natural  persons. 

The  member  or  member  organization 
also  must  represent  that  it  has  written 
procedures  in  place  that  require  the 
branch  or  princif)al  sales  office  servicing 
the  account  to  maintain  a  log  of  all 
communications  held  on  behalf  of  the 
foreign  customer.  The  log  must  note  the 
date  such  materials  are  transmitted 
directly  to  the  customer  and  wiiere  they 
are  delivered.  In  addition,  the  member 
or  member  organization  must  endeavor 
promptly  to  communicate  the  substance 
of  the  mail  orally  to  the  customer.  A 
written  record  must  be  kept  of  .all 
conversations,  and  the  actual 
documents  must  be  furnished  to  the 
customer  at  the  earliest  possible  faco-to- 
face  meeting. 

Finally,  the  member  or  member 
organization  must  accord  two  levels  of 
review  to  all  accounts  for  which  mail  is 
held.  At  the  branch  or  principal  sales 
office,  appropriate  personnel  must 
conduct  "frequent  ■  supervisor)-  review 
of  each  account,"*  with  special  attention 
to  discretionary  accounts.  In  addition, 
the  compliance  or  internal  audit 
department  of  the  member  or  member 


"■•More  generally,  no  additio-ui  charge  or 
expeiiiie  may  be  imposed  on  a  foreign  (.iistoiiicr  who 
requests  that  his  mail  be  held  pursuant  to  this 
interpretation. 

"As  a  condition  for  granting  cxemptiu-  and  no- 
action  relief,  the  Commission  has  interpreted  this 
language  to  require  that  the  NYSE  gram  a  Rule 
409(b)  waiver  only  whore  the  member  or  member 
orgaciiiation  has  repre.sented  that  it  will  take  steps 
to  determine  that  the  foreign  customer  ha.s  ho  other 
U.S.  location  (such  as  a  U.S.  fiduciary  or  U.S. 
mailing  address)  reasonably  available  for  twceipf  o) 
the  communications.  See  infra,  note  22  and 
accompanying  text. 

'"According  to  the  NYSE  accounts  for  which 
mail  is  held  should  be  subject  to  a  highw  levt-l  of 
suptTvision  and  monitoring  than  is  accorded  olht-r 
accounts.  Telephone  conversation  between  Patricia  • 
Dorilio.  Senior  Special  Counsel.  Rule  and 
Interpretive  Standards.  NYSE,  and  Beth  Stekler. 
Attorney.  Di vision.  SEC.  on  December  I.  1994. 
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oiganization  (or  the  person(s)  assigned 
or  delegated  such  authority  pursuant  to 
NYSE  Rule  342)  must  conduct  an 
annual  review  of  the  broker-dealer's 
system  for  holding  foreign  customer 
mail.  This  independent  review  must 
include  a  "reasonable"  sampling  of 
account  documentation  and  activity.  It 
should  be  determined,  among  other 
things,  whether  all  communications  are 
retained  pursuant  to  written  customer 
instructions. 

Assuming  the  conditions  precedent  to 
receipt  of  a  waiver,  as  described  above, 
are  satisfied,  the  member  or  member 
organization  will  be  responsible  for 
applying  these  standards  to  particular 
foreign  customer  accounts.  NYSE 
examiners  will  review  the  member  or 
member  organization's  procedures  and 
its  adherence  to  such  procedures  during 
every  regularly  scheduled  field 
examination,  both  financial/operations 
and  sales  practice.'' 

According  to  the  NYSE,  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act,  which  requires  that  the  rules  of  the 
Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade  and,  in  general,  to 
protect  investors  and  the  public  interest, 
in  that  it  establishes  standards  that 
enable  members  and  member 
organizations  to  meet  customer  requests 
yet  provide  customer  protection  through 
appropriate  monitoring  and  supervision. 

ni.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereujider 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).?*  in 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest. 

The  Commission  believes  that 
investors  need  access  to  reliable 
information  in  order  to  monitor  their 
accounts  and  the  performance  of  the 
individual  handling  their  accounts.  In 
the  Commission's  opinion,  such 
information  helps  investors  protect 
themselves  against  potential  fraud  and 
abuse.  For  that  reason,  various 
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Commission  ind  exchange  rules  require 
broker-dealeit  to  transmit  account 
information  a  nd  other  communications 
directly  to  th(  ir  customers.  As  a  general 
matter,  the  D  mmission  views  these 
rules  as  an  in  portant  element  of 
investor  proti  ction.  Nevertheless,  the 
Commission  previously  has  recognized 
that  there  ma;  >  be  circumstances  wheie 
an  exception  s  warranted.^* 

After  carefi  1  review,  the  Commission 
finds  that  proposed  Interpretation  .01  to 
Rule  409(b)  snikes  an  appropriate 
balance  between  ensuring  that  investors 
receive  necessary  accoimt  information 
and  providing  broker-dealers  with 
flexibility  reading  how  such 
information  i(  transmitted  in  unusual 
drcumstanceE.  Although  the 
Commission  continues  to  believe  that 
the  holding  of  customer  mail  raises 
serious  regulatory  concerns,  the 
Commission  pas  concluded,  given  the 
narrow  scope  of  the  proposed  rule 
change,  the  p  rocedural  safeguards 
contained  th(  rein,  and  the  &cchange's 
role  in  moniti  >ring  for  compliance  with 
the  interprets  don's  requirements  as  well 
as  the  conditions  contained  in  the 
Commission  exemption  letter  and 
Division  no-action  letter  discussed 
below,  that  tlje  NYSE  proposal  should 
not  have  a  si^ificant  adverse  effect  on 
the  protectioa  of  investors. 

Along  witn  this  approval  order,  the 
Commission  is  granting  an  exemption 
from  SEC  Rule  lOb-lO(a)  to  the 
Exchange  on  pehalf  of  NYSE  members 
and  member  Organizations  that  delay 
transmission  of  confirmations  pursuant 
to  Interpretat  on  .01. 20  In  addition,  the 
staff  of  the  Envision  will  recommend 
that  the  Commission  not  take  action 
under  SEC  Riles  15c3-2  and  17a-5(c)  if, 
consistent  wlh  the  terms  of  the 
interpretatioil,  members  and  member  ' 
organizations  delay  transmission  of 
accoimt  stateinents  and  broker-dealer 
financial  statements.^'  Each  member  or 
member  organization  receiving  a  waiver 
from  the  NY^E  under  Rule  409(b)  must 
comply  fullyjwith  Rules  lOb-10, 15c3-2 
and  17a-5,  e>  cept  to  the  extent  , 
specifically  p  ermitted  imder  the 
exemptive  an  d  no-action  relief  granted 
by  the  Comra  ission. 

In  light  of  1  lat  relief  and  subject  to  the 
same  conditii  )ns,  the  Commission  finds 
that  the  prop  >sed  rule  change  is 
consistent  w  th  the  requirements  of 
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Section  6(b)(5)  of  the  Act.  In  this  regard, 
the  Commission  notes  that  a  member  or 
mranber  organization  will  be  permitted 
to  hold  mail  only  for  foreign  customers 
who  demonstrate  that  they  experience 
particular  hardship  as  a  "result  of  local 
conditions.  As  a  practical  matter.  Rule 
40g(b)  waivers  will  be  limited  to 
investors  who  live  in  foreign  countries 
where  mail  is  not  delivered  on  a  timely 
and/or  confidential  basis  and,  thus, 
where  use  of  the  mail  system  may  not 
be  consistent  with  the  customer's  best 
interests  and  safety.  It  is  anticipated  that 
NYSE  members  and  member 
organizations  will  apply  these 
procedures  generally  for  customers  that 
are  foreign  natural  persons. 

In  admtion.  the  customer  must 
represent  that  it  is  not  feasible  for  him 
to  make  alternative  arrangements  for  the 
regular  receipt  of  such  communications. 
As  a  condition  to  the  exemptive  and  no- 
action  relief  granted  by  the  Commission, 
the  member  or  member  organization 
must  take  steps  to  determine  that  there 
is  no  other  U.S.  location  (including  a 
U.S.  fiduciary  or  U.S.  mailing  address) 
reasonably  available.^^  In  li^t  of  the 
very  limited  and  imique  circumstances 
presented  by  the  NYSE  proposal,  the 
Commission  believes  that  it  is  not 
inconsistent  with  the  Act  for  the 
Exchange  to  allow  its  members  and 
member  organizations  to  respond  to  the 
special  needs  of  certain  foreign 
customers  in  the  manner  proposed  by 
the  rule  change. 

Moreover,  tne  Commission  is  satisfied 
that  the  proposed  rule  change  contains 
sufficient  safeguards  to  ensure  that 
foreign  customers  vvrill  be  informed,  on 
a  timely  basis,  of  the  substance  of  any 
communications  retained  by  their 
broker-dealer.  For  a  Rule  409(b)  waiver 
request  to  be  approved,  the  member  or 
member  organization  must  have 
procedures  that,  in  the  NYSE's 
judgment,  provide  an  acceptable  level  of 
investor  protection.  At  a  minimum,  the 
member  or  member  organization  must 
promptly  notify  the  foreign  customer, 
via  telephone  or  comparable  means,  of 
the  content  of  the  mail;  must  furnish  the 
actual  documents  to  the  customer  at  the 
earliest  possible  face-to-face  meeting; 
and  must  maintain  records  of  all  written 
and  oral  communications  relating  to  the 
customer's  account.  Most  importantly, 
mail  held  pursuant  to  a  Rule  409(b) 
waiver  will  be  available,  at  all  times  and 
at  no  special  cost,  for  the  customer  to 
review. 


'2  See  SEC  exemption  letter  aiid  Division  no- 
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"The  Commission  believes  that  the 
NYSE  proposal  further  minimizes  the 
potential  for  baud  and  abuse  by 
requiring  that  members  and  member 
otganizations  have  adequate  internal 
controls.  The  Commissioa  notes  that  the 
proposed  interpretation's  requirements 
are  clear  and  thus  relatively  easy  to 
monitor.  In  that  context,  the 
Commission  finds  that  two  tiers  of 
review,  including  heightened  scrutiny  at 
the  branch  office  level  and  an 
independent  review  by  the  member  or 
member  organization's  compliance/ 
internal  audit  department  (or  the 
person(s)  delegated  such  authority 
under  NYSE  Rule  342),  should  be 
sufficient  to  detect  and  deter  non- 
compliance with  the  broker-dealer's 
system  for  holding  foreign  customer 
mail.  Furthermore,  the  member  or 
member  organization's  procedures,  and 
its  adherence  to  such  procedures,  will 
be  subject  to  review  by  NYSE  examiners 
at  every  sales  practice  and  financial/ 
operations  examination-^^  The 
Commission  expects  the  NYSE  to  take 
appropriate  action  to  remedy  any 
violations  of  Rule  409(b),  this 
interpretation  or  the  relevant  SEC 
rules." 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  the  notice  of  filing 
thereof.  Amendment  No.  2  merely 
clarifiies  the  scope  of  the  original  filing 
by  specifying  the  communications  that 
can  be  held  on  behalf  of  a  foreign 
ctistomer.  Finally,  the  Commission  did 
not  receive  any  comments  on  the 
original  proposal,  which  was  noticed  for 
the  full  statutory  period. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rules  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  Amendment 
No.  2  between  the  Commission  and  any 
persons,  other  than  those  that  may  be 
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See  NYSE  Rule  476(a).  In  appropriate 
circumstances,  the  Commission  would  expect  the 
NYSE  to  consider  whether  to  revoke  a  member  or 
member  organization's  Rule  409(b)  waiver. 


withheld  bom  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  §  552. 
will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Section,  450  Fifth  Street. 
N.W..  Washington.  D.C.  20549.  Copies 
of  such  filing  will  also  be  available  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-4«'SE-94-02  and  should  be 
submitted  by  December  30. 1994. 

IV.  Conclusion 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^*  that  the 
proposed  rule  change  (SR-NYSE-94- 
02).  including  Amendment  No.  2  on  an 
accelerated  basis,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.26 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doa  94-30261  Filed  12-0-^94;  8:45  ami 
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Depository  Eligible  Securities 
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Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
October  17, 1994,  the  Participants  Trust 
Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-PTC-94-06)  as 
described  in  Items  I,  II.  and  III  below, 
which  Items  have  been  prepared 
primarily  by  the  self-regulatoiy 
organization.  The  Commission  is 
pubhshing  this  notice  to  soUcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  allows  PTC 
to  designate  mortgage-backed  securities 
("MBS")  guaranteed  by  the  Government 
National  Mortgage  Association 
("GNMA")  under  its  Platinum  program 
as  depository  eligible  securities  as 


"  15  U.S.C  §  78s(b)(2)  (1988). 
"17CFR20O.3O-3(a)(12)  (1991). 
'  15  U.S.C  78s(b)(l)  (1988). 


permitted  by  ArUcle  I,  Rule  2  of  PTCs 
rules. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

PTC  currently  acts  as  depository  for 
single-class  GNMA  I  and  GNMA  II  MBS 
and  multiclass  REMIC  securities 
guaranteed  by  GNMA,  the  Department 
of  Veterans  Affairs  ("VA"),  and  the 
Federal  Home  Loan  Mortgage 
Corporation  ( "FHLMC ").  The  proposed 
rule  change  now  allows  PTC  to 
designate  mortgage-backed  securities 
guaranteed  by  GNMA  under  its 
Platinum  program  as  depository  eligible 
securities. 

Background 

GNMA  is  a  wholly-owned  corporate 
instrumentaUty  of  the  United  States  of 
America  within  the  Department  of 
Housing  and  Urban  Development. 
Through  its  GNMA  I  and  GNMA  II  MBS 
programs,  GNMA  guarantees  the  timely 
payment  of  principal  and  interest 
("P&I")  on  securities  issued  by  private 
institutions  and  backed  by  pools  of 
federally  insured  or  guaranteed 
mortgage  loans.  Through  the  GNMA 
REMIC  prog^ram,  the  GNMA  guarantee 
extends  to  payment  of  P&I  on  multiclass 
securities  issued  by  grantor  trusts  and 
collateralized  by  GNMA  I  MBS.  The 
GNMA  guarantee  is  backed  by  the  full 
faith  and  credit  of  the  United  States. 

Platinum  Program 

The  Platinum  securities  will  represent 
an  undivided  interest  in  a  pool  of 
smaller,  previously  issued  GNMA  MBS 
securities.  Like  the  GNMA  REMIC 
securities  currently  on  deposit  at  PTC, 
the  GNMA  Platinum  securities  will 
receive  P&I  bom  the  cash  flows 
provided  by  the  GNMA  MBS  that 
collateralize  the  Platinum  issues.  The 
underlying  GNMA  MBS  securities  will 
be  held  on  deposit  in  limited  purpose 
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accxNints  al  PTC  by  tbe  Platinum  trustee. 
Initially,  smaller  pools  ofGNMA  I  MBS 
will  collateralize  the  Platinum  issues 
although  other  GNMA  securities  such  as 
GNMA  II  MBS  may  also  serve  as 
underl3nng  collateral  at  a  later  date. 

Each  Platinum  pool  will  be  classified 
as  a  grantor  trust  for  federal  income  tax 
purposes,  and  each  GNMA  Piatinum 
security  will  be  guaranteed  by  GNMA  as 
to  payment  of  P&I.  This  guarantee,  like 
the  guarantee  oo  the  underlying  GNMA 
MBS  securities,  will  be  supported  by  the 
full  faith  and  credit  of  the  United  States. 

Although  the  Platinum  securities  will 
be  collateralized  by  smaller,  previously 
issued  GNMA  securities,  the 
combination  of  the  GNMA  pools  into 
the  Platinum  securities  is  structured  not 
to  alter  the  economic  characteristics  of 
the  investment.  Accordingly,  GNMA  has 
requested  that  the  Public  Seciuities 
Association  confirm  that  the  delivery  of 
a  GNMA  Platinum  security  will 
constitute  "good  delivery"  for  a  GNMA 
trade  for  the  same  interest  rate.  Each 
Platinum  issue  will  bear  the  same 
interest  rate  and  payment  date  as  the 
GNMA  securities  collateralizing  the 
issue.  The  goal  of  the  Platinum  program 
is  to  increase  liquidity  in  the  secondary 
market  by  combining  smaller,  illiquid, 
or  uneconomic  GNMA  MBS  securities 
into  a  single  certificate  that  will  be  more 
marketable  in  a  manner  similar  to  the 
FHLMC  Giant  and  Federal  National 
Mortgage  Association  ("FNMA")  Mega. 
Pool  programs.  It  is  anticipated  that 
only  one  class  of  Platinum  security  will 
be  on  deposit  at  PTC  although  other 
classes,  such  as  small  interest  only  and 
principal  only  classes,  may  be  issued  to 
the  Platinum  trustee  or  other  program 
participants  as  compensation.  In  the 
event  any  such  classes  were  to  be 
deposited  at  or  issued  through  PTC, 
they  would  be  appropriately  margined 
on  PTC's  system  to  reflect  their  relative 
illiquidity. 

PtC's  cturent  rules  permit  the 
designalion  of  GNMA  Platinum 
securities  as  eligible  for  deposit  at  PTC. 
As  an  eligible  security  functionally 
comparable  to  GNMA.  VA,  and  FHLMC 
guaranteed  MBS  currently  on  deposit  at 
PTC.  PTC's  rules  and  procedures  are 
applicable  and  govern  PTC's  and  its 
participants'  ri^ts  and  obligations  with 
respect  to  the  GNMA  Platinum 
securities. 

As  is  the  case  with  the  mortgage- 
backed  seciu'ities  that  are  currently  on 
deposit  at  PTC,  the  GNMA  Platinum 
securities  also  will  be  deposited  in 
certificated  form  at  PTC  and  will  be 
maintained  in  book-entry  form  on  PTC's 
hook -entry  system.  It  is  anticipated  that 
withdrawals  of  physical  certificates  will 
be  permitted.  PTC's  current  Custody 
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Agreement  with 

custodian, 

the  GNMA  Platini^ 

change. 

PTC  Processing  oflGNMA  Platinum 
.Securities 

PTC's  current  s;  stem  aocunmodates 
the  GNMA  Platintyn  securities,  and  no 
substantive  changes  need  to  be  made  to 
PTC's  computer  piocessii^  system  for 
GNMA  Platinum  s  icurities  transaction 
processing.  It  is  aivicipated  that  initially 
the  GNMA  Platinifn  securities  initially 
on  deposit  at  PTC  ^11  be  of  one  class. 
Any  additional  cl^es  that  may  be 
issued  will  not  be 

is  the  case  with  r^idual  interests  in 
GNMA.  VA,  and  F  ^LMC  REMICs  that 
are  currently  issue  i  only  in  certificated 
form  outside  of  Pi  C's  depository  and 


book-entry  system 


securities  initially 


overall  transactioi 


PTC's  computer 


system  is  currentl;  equipped  to  handle 
multiclass  issues  i  i  the  event  other 
classes  are  issued  hrough  or  deposited 
at  PTC. 

The  volume  of  tie  GNMA  Platinuin 


deposited  at  PTC  will 


be  modest  compar  jd  to  the  total  face 
amount  of  GNMA  >ecurities  now  on 
deposit  at  PTC  ani  is  expected  to  have 
a  comparably  sma  1  impact  on  PTC's 
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that  collateralize  t  le  GNMA  Platinum 
securities  will  rem  ain  immobilized  at 
PTC  and  therefore  will  be  removed  from 
PTC's  transaction  volume  after  the 
creation  of  the  GNMA  Platinum 
securities.  PTC  wi  1  be  able  to  process 
the  GNMA  Platini  m  transaction  volume 
by  utilizing  its  pre  sent  resources  and 
capacity. 

Pricing  and  Margii  king  of  GNMA 
Platinum  Securitii  s 

PTC's  Board  of  1  Hrectors,  upon  the 
recommendation  of  PTC's  Risk 
Management  Committee,  will  establish 
the  margin  percen  ages  used  by  PTC  for 
the  Platinum  secuj  ities  in  PTC's  system. 
It  is  anticipated  th  it  PTC  will  utilize  the 
same  pricing  Soun  ;es  and  methodology 
for  the  Platinum  si  icurities  as  is 
currently  employe  i  for  the  pricing  of 
the  GNMA  I  secur  ties  on  deposit  at 
PTC. 

If  multiple  class  is  are  deposited  at 
PTC.  each  class  "w:  11  be  appropriately 
priced  and  margin  id  to  reflect  its  class 
characteristics  sue  i  as  degree  of 
illiquidity  and  prii  :e  volatility.  PTC's 
end-of-day  loan  at  reement  ciirrently 
accommodates  tha  pledge  of  the  GNMA 
Platinum  securiti«  as  collateral  to 
finance  settlement  without  change  at  the 
prices  and  margin  \  applied  by  PTC  on 
its  system. 


Disbursement  of  P&I  on  GNMA 
Platinum  Securities 

GNMA  will  appoint  a  trustee  and 
administrator  for  the  Platinum  program 
to  hold  the  GNMA  MBS  serving  as 
collateral  for  the  Platinum  securities,  to 
verify  the  remaining  principal  balances, 
and  to  act  as  paying  agent,  transfer 
agent,  and  registrar  of  the  Gf>AlA 
Platinum  securities.  Such  Platiniun 
trustee  will  open  a  limited  purpose 
account  at  PTC  to  hold  the  MBS  serving 
as  collateral  for  the  Platinuin  issue. 

It  is  anticipated  that  the  GNMA 
Platinum  securities  will  pay  PftI  aa  the 
same  day  on  which  the  PU  is  disbursed 
on  the  underlying  GNMA  MBS 
securities  at  PTC.  PTC,  in  accordance 
with  its  usual  GNMA  MBS  practices, 
will  credit  the  PftI  on  the  GNMA  I  MBS 
securities  to  the  limited  purpose 
account  holding  the  GNMA  collateral  on 
the  normal  GNMA  I  disbursement  day, 
which  is  generally  the  sixteenth 
calendar  day  of  the  month. 

The  Platinum  administrator,  as  trustee 
and  paying  agent  for  the  Platinum 
program,  will  instruct  PTC  to  d^t  the 
trustee's  limited  purpose  account  at  PTC 
in  the  amoimt  of  the  Platinum 
distribution  which  will  then  be  credited 
by  PTC  to  the  participants  holding  the 
GNMA  Platinum  securities  as  reflected 
on  PTC's  books  and  records.  PTC  will 
not  borrow  to  fund  disbursement  of  P&I 
on  the  GNMA  Platinum  securities. 
Accordingly,  the  disbursement  of  P&I  on 
the  GNMA  Platinum  securities  will 
initially  have  no  meaningful  impact  oa 
PTC's  current  disbursement  facilities. 

PTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(F)  of  the  Act,^  and  the  rules 
and  regulations  thereunder  in  that  it  is 
designed  to  promote  the  prompt  and 
accurate  settlement  of  securities 
transactions  and  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  national  system  for  the 
prompt  and  accurate  settlement  of 
securities  transactions. 

(B)' Self-Regulatory  Organization's 
Statements  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
pmposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

PTC  has  not  solicited  comments  with 
respect  to  the  proposed  rule  change,  and 
none  have  been  received. 


2 15  IJ.S.C  78q-t(b)(3)(F)  (1988). 
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m.  Date  of  Efiectivenesa  of  the 
Proposed  Rule  Change  and  Timing  lor 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3MA)(i)  of  the  Act  3  and        - 
subparagraph  (e)(1)  of  Rule  19b-4* 
thereunder  because  the  proposed  rule 
change  constitutes  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
self-regulatory  organization.  At  any  time 
within  sixty  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
siunmarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  SolicitatioB  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fiflh  Street.  N.W... 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
vrith  respect  to  the  proposed  rule 
change!  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  • 
provisions  of  5  U.S.C.  §  552.  will  be 


available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  File  No.  SR-PTC-«4-06  and 
should  be  submitted  by  December  30. 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  94-30258  Filed  12-8-94;  8:45  ami 

BtujNQ  CODE  mto-m^ 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection ' 

Requirements  Submitted  to  OMB  for 
Review 

December  2, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
subnussion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue.  NW.,  Washington.  DC  20220.' 


Form/schedule 


941 

941-PR  '.ZZZZZ 

941-SS 

Schedule  8  (941)  

Schedule  8  (941-PR) 


Recordkeeping 


11  hr.,  43  min  .... 

7  hr.,  40  min  . 

7  hr.,  54  min  ..„.. 

2  hr..  38  min 

2  hr.,  38  min 


Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0029 
Form  Number:  IRS  Forms  941 .  941-PR 
and  941-SS;  Schedules  B  (Form  941) 
and  Schedule  B  (Form  941-PR) 
Type  of  Review:  Revision 
Title:  Employer's  Quarterly  Federal  Tax 
Return  (941);  Planilla  Para  U 
Declaracion  Trimestral  Del  Patrono 
(941^R);  Employer's  Quarterly 
Federal  Tax  Return— American 
Samoa.  Guam,  The  Commonwealth  of 
the  Northern  Mariana  Islands,  and  the 
U.S.  Virgin  Islands  (941-SS); 
Employer's  Record  of  Federal  Tax 
Liabihty  (Schedule  B.  941);  Registro 
Suplementario  De  La  Obligacion 
Contributiva  Federal  Del  Patrono 
(Schedule  B  (Anexo  B).  Form  94l^R) 

Description:  Form  941  is  used  by 
employers  to  report  payments  made  to 
employees  subject  to  income  and 
social  security/Medicare  taxes  and  the 
amounts  of  these  taxes.  Form  941-PR 
is  used  by  employers  in  Puerto  Rico 
to  report  social  security  and  Medicare 
taxes  only.  Form  941-SS  is  used  by 
employers  in  the  U.S.  possessions  to 
report  social  security  and  Medicare 
taxes  only.  Schedule  B  is  used  by 
employers  to  record  their  employment 
tax  liability. 

Respondents:  Individuals  or 
households.  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees. 
Non-profit  institutions.  Small 
businesses  or  organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  12.494,773 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Learning  alxxrt  law  or  the 
form 


28  min 
6tran  .. 
6min  .. 


2  min 


Preparing  the  form 


1  hr.,  37  I 

13  min  .. 

14  min  .. 

2  min  .... 
2  min  .... 


Copying, 
assembling, 
and  serxjing 
ttie  fomi  to 

the  IRS" 


16  min. 


Frequency  of  Response:  Quarterly 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  318,978,543 

hours 

Clearance  Officer  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224 


OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340.  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

LoisK.HoUand. 

Departmental  Reports.  Management  Officer. 

(FR  Doc.  94-30354  Filed  12-8-94;  8:45  am) 

BILUNQ  COOC  4*30-01-^ 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

December  5. 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  renew  and  clearance  under  the 


'  15  U.S.C.  78s(b)(3)(A)(i)  (1988). 
*  17  CTT*  240.19b-«(eMl)  (1994). 
» 17  CFR  200.3O-3(a)(12)  (1994). 
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Papen«otk  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  Toaj  be  <A>tained  l^ 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
inform«ti<Hi  collection  should  be 
addressed  to  the  C^ffi  reviewrer  listed 
and  to  the  Tnasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue  NW..  Washington.  DC  20220. 

Internal  Revcnac  Service  (IRS) 

OMB  Number  1545-1224 

Regulation  ID  Number.  INTLr-112-88 
Final 

Type  of  Review:  ExtmsicHi 

Title:  Allocation  and  Apportionment  of 
Deduction  for  State  Income  Taxes 

Description:  The  reporting  requirements 
affect  those  taxpayers  claiming  f<»<eign 
tax  credits  and  that  elect  to  use  an 
alternative  method  of  allocating  and 
apportifcming  deductions  for  state 
income  taxes.  This  infoimation  will 
be  used  by  the  IRS  to  estimate  the 
resources  to  be  required  in  auditing 
income  tax  returns,  and  should 
facilitate  the  completion  of  audits. 

Respondents:  Businesses  or  other  for- 
profit 

E^moted  Number  €rf  Respondents: 
1,000 

Estimated  Burden  Hours  Per 
Respondent:  1  hour 

Frequency  of  Response:  Quarterly 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  318,978.543 
hours 

Clearance  C^icer.  Garrick  Shear.  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224 

OMB  Reviewer  Milo  Simderhauf.  (202) 
395-7340,  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building,  Washington,  DC 
205G3. 

LoklLHolUiid, 

Departmental  Reports,  Management  Officer. 

tFR  Doc.  94-30355  Piled  12-»-»4:  8:45  am) 

iHUtO  COM  4«30-01-r 


UNITED  STATES  INFORMATION 
AGENCY 

InMnwIofial  CrMlhre  Arts  Exchanges 
for  Public  and  Private  Non-Proflt 
OfganbEations 

AQBICY:  United  States  Infoimation 
Agency. 

ACTION:  Notice — ^Request  for  Proposals. 
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r:  The  Office  of  Arts  America 
Creative  Arts  Exchanges  Division  (E/DE) 
ot  the  U.S.  Information  Agency's  (USIA) 
Bureau  of  Educational  and  Cultural 


countries  work 
Interested  applii 
request  and  reai 
Register  anno 
submitting  their 
Overall  grant 


Afiairs  announces  an  open  competition 
for  an  assistance!  award.  Public  and  non- 
profit organizations  meeting  the 
fwovisions  descr  bed  in  IRS  regulation 
501  (c)  (3)  may  a  >ply  to  devel^ 
projects  for  artisi  s  and  arts 
administrators,  'fhese  will  con^st  of 
residencies  and/i)r  study  tours  in  which 
artists  from  the  United  States  and  other 
d  learn  together, 
ts  are  invited  to 
the  complete  Fadnal 
ement  before 
roposals. 

aking  and  funding 
authority  for  thi^  program  is  contained 
in  the  Mutual  Educational  and  Cultural 
Exchange  Act  of|l961,  Pub.  L.  87-256. 
as  amended,  also  known  as  the 
Fulbright-Hays  Act.  The  purpose  of  the 
Act  is  "to  enableithe  Government  of  the 
United  States  to  increase  mutual 
understanding  bf  tween  the  people  of 
the  United  Stated  and  the  people  of 
other  countries  i  *  ";  to  strengthen  the 
ties  which  unite  Us  vdth  other  nations 
by  demonstrating  the  educational  aikl 
cultujral  interest^  developments,  and 
achievements  of|he  people  of  the 
United  States  and  other  nations  *  •  • 
and  thus  to  assist  in  the  development  of 
etic  and  peaceful 
the  United  States  and 
s  of  the  world." 
rojects  must  conform 
s  and  guidelines 
ilicitatian  Padkage. 
USIA  projects  aiid  programs  are  subject 
to  the  availability  of  ftmds. 

ANNOUNCEMENT  |4mNE  8  NtMBER:  All 

communications  concerning  this 
annoimcement  should  refer  to  the  title 
and  reference  nu  mber— E/DE-95-04. 
DATES:  All  copie  i  must  be  received  at 
the  U.S.  Informa  ion  Agency  by  5  p.m. 
Washington.  DC  time  on  Tuesday. 
February  28, 199  5.  Faxed  documents 
will  not  be  accef  ted,  nor  will 
documents  postitiarked  on  February  28, 
1995,  but  received  at  a  later  date.  It  is 
the  responsibiliti  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadlifie.  Projects  should 
begin  between  August  1, 1995  and 
December  31, 1995.  For  projects  that 
begin  after  December  31, 1995. 
proposals  shoulq  be  submitted  under 
the  next  award  competition.  The  next 
competition  will  be  annoimced  in  the 
Federal  Register|0n  or  about  June  15. 
1995. 


friendly,  sympa 
relations  bietwi 
the  other  couni 
Programs  and 
with  requireme: 
outlined  in  the 


FOR  FURTHER  INFi 
Please  contact 
America,  Creati 
Division,  Room 
Agency,  301  4th 


UMI 


RMATION  CONTACT: 
Office  of  Arts 
Arts  Exchanges 
20,  U.S.  Information 
treet,  SW.. 
Washington,  DC  "20547,  Phone:  202- 
619-5338,  Fax:  202-619-5311,  hitemet: 


JDorsey®USIA.gov.  to  request  a 
Solicitation  Padage,  which  indudes 
more  detailed  award  criteria;  all 
application  forms;  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  Qiristopher 
Paddack  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Feckral 
Register  announcement  before 
subraittii^  their  proposals.  Inc^iiries 
concerning  technical  requirements  are 
welcome  prior  to  sutunission  of 
applications.  Once  the  RFP  deadline  has 
passed,  we  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  after  the  proposal  review  process 
has  been  completed. 
ADDRESSES:  Applicante  must  follow  all 
instructions  given  in  the  Solicitation 
Package  and  send  only  complete 
applications  to:  U.S.  hifbrmation 
Agency.  REF:  EA)B-95-04.  Office  of 
Grants  Management.  E/XE,  room  336, 
301  4th  Street.  SW..  Washington.  DC 
20547.  Awards  are  contingent  upon  the 
availabiUty  of  funds. 

SUPPLBIENTART  INFOfMATION: 
Overview 

The  Creative  Arts  Exchanges  Divisioii 
works  with  U.S.  non-profit 
organizati(ms  on  cooperative 
international  group  projects  that 
introduce  American  and  foreign 
participants  to  each  other's  cultural  and 
artistic  Ufe  and  traditions.  It  also 
suppcHls  international  pn^ects  in  the 
United  States  or  overseas  involving 
composers,  choreographers,  fifannutkers 
(see  guidance  below),  plajnwrigbts. 
theater  designers,  writers  and  poets, 
visual  artists,  museum  professionals 
(see  guidance  below),  managers  and 
administrators  of  arts  institutions  and 
organizations  (see  guidance  below). 

E/DE  particularly  seeks  projects  with 
organizations  with  expertise  in  the  arts 
as  well  as  broad  outreach  and 
networking  capabilities  into  American 
arts  activities  nationviride.  These 
projects  should  involve  U.S. 
Information  Service  (USIS)  posts 
worldwide  to  carry  out  activities 
supportive  of  the  USIA  mission  to 
increase  mutual  imderstanding  between 
the  United  States  and  other  countries 
and  to  promote  international 
cooperation  in  educational  and  cultural 
-  fields.  USIS'  role  in  such  projects 
should  be  substantive  and  integral  and 
not  purely  facilitatlve. 

Guidelines  ' 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  sboaki  be 


balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including  but  not 
limited  to  race,  gender,  religion, 
geographic  location,  socio-economic 
status,  and  physical  challenges. 
Applicants  are  strongly  encouraged  1o 
adhere  to  the  advancement  of  this 
principle. 

Drafts  of  all  printed  materials 
developed  for  this  ^ogram  using  USIA 
funds  should  be  submitted  to  the 
Agency  for  review  and  approval.  USIA 
requests  that  we  (the  Agency)  receive 
the  copyright  use  and  be  allowed  to 
distribute  the  material  as  it  sees  fit  All 
official  documents  should  highlight  the 
U.S.  government's  role  as  program 
sponsor  and  funding  source. 

Projects  supported  by  these  awards 
share  some  or  all  of  the  following 
features: 

1.  An  international  exchange  of 
professionals  in  the  Selds  listed  above. 

2.  The  development  of  institutional 
linkages  between  American 
organizations  and  their  comiterparts  in 
other  countries. 

3.  Travel  to  or  from  the  United  States, 
preferably  in  both  directions. 

4.  Competitien  in  which  USIS  posts 
nominate  foreign  candidates  for  awards. 
while  the  American  arts  organizations 
select  the  award  wiimers. 

5.  Assurances  of  quahty.  fairness, 
balance  and  openness  in  the  selection  of 
American  project  participants.. 

Special  Conditions 

1.  Proposals  should  involve  more  than 
one  country.  However,  single-country 
projects  that  have  strong  USIS-post 
support  and  clearly  demonstrate  the 
potential  for  creating  and  strengthening 
linkages  between  foreign  and  U.S. 
institutions  are  also  welcome. 

2.  Proposals  are  subject  to  review  and 
comment  by  the  USIS  posts  in  the 
relevant  coimtries. 

3.  Proposals  involving  foreign 
organizations  should  identify  them  and 
clearly  define  their  role  in  the  project. 
Prospective  appKcants  should  consuh 
with  USIS  posts  regarding  such 
organizations  prior  to  submitting  their 
proposals. 

4.  Proposals  centering  on  films  er 
videos  must  deal  writh  the  creative 
aspects  of  film  or  video  making.  Projects 
should  be  written  for  professional 
partners,  not  for  amateur  or  student 
groups.  Projects  may  include  story 
development,  other  aspects  of  the 
creative  processes,  or  management 
issues  like  funding  and  distribution. 
They  should  not  include  film  or  video 
festivals,  installations,  seminars. 


competitions,  full  scale  fikn  production 
or  distribution,  or  any  other  type  of 
project  prohibited  in  this 
announcement. 

5.  Proposals  centering  on  arts 
presenters,  administrators,  and 
managers  should  feature  exchanges 
involving  these  professionals 
exclusively. 

6.  Arts  America  is  the  major  supporter 
of  the  American  Association  of 
Mus«uns  [AAM]  International 
Partnerships  Among  Museums  flPAM] 
program.  Museums  interested  in. 
international  projects  should  address 
queries  to  the  Office  of  Int«national 
Programs,  American  Association  of 
Museums,  1225  Eye  Street,  ^AV.. 
Washington,  DC  20005:  telephone:  (202) 
289-1818;  FAX:  (202)  289-6578.  We 
will  not  accept  direct  applications  fi-om 
museiuns  for  international  projects  (see 
Program  Exclusions,  below). 


Geo^aphical  Guidelines 

1.  The  Office  of  Arts  America. 
Creative  Arts  Exchanges  Division 
encourages  proposals  which  address 
themselves  to  various  geographic 
regions  of  the  world,  and  allow  across- 
the-board  participation  from  all  areas.  In 
addition,  preferences  iat  specific 
geographic  areas  are: 

2.  Africa,  the  Near/Middle  East,  and 
South  Asia:  Proposals  are  especially 
encouraged  for  projects  in  these  regions. 
There  are  no  specific  preferences  in 
terms  of  thematic  fields. 

3.  East  Asia  and  the  Pacific: 
Preference  will  be  given  to  proposals 
that  focus  on  the  exchange  of  arts 
managers  and  administrators,  with 
emphasis  on  the  visual  arts,  and  focus 
on  two-way  exchanges  between  the 
United  States  and  Southeast  Asia, 
especially  Burma,  hidonesia,  the 
PhiUppines  and  Thailand. 

4.  American  Repubhcs  (South 
America,  Central  America  and  the 
Caribbean):  Preference  will  be  given  to 
proposals  that  focus  on  ethnic  and 
indigenous  arts. 

5.  Eastern  Eiuope  and  the  Newly 
hidependent  States  of  the  former  Soviet 
Union:  Proposals  for  projects  must  focus 
on  the  exchange  of  arts  administrators 
or  professionals  dealmg  in  the  theatrical 
arts.  Proposals  should  clearly 
demonstrate  knowledge  of  the  host 
country  environment  and  the 
institutional  partner  in  that  countr>'  and 
provide  evidence  of  long-terra 
commitment  to  project  goals. 

Program  Exclusions 

1.  Projects  should  be  artistic, 
intellectual,  and  cuhural,  not  technical. 
Vocational  and  technical  training 
projects  are  inehgible  for  support. 


2.  Scholarship  progi-ams  or  proposals 
for  long-term  academic  study  or  training 
are  ineligible  for  support. 

3.  Speaking  tours,  conferences  or 
seminars,  research  projects,  research  for 
project  development  purposes,  youth  or 
youth-related  activities  (participants' 
age  under  25),  pubhcations,  student 
and/or  faculty  exdtanges,  or  projects  for 
the  exchange  of  amateurs  or  semi- 
professionals  are  all  inehgible. 

4.  The  Office  of  Arts  America  does  not 
accept  proposals  to  support  performing 
arts  productions  or  tours,  film  or  video 
festivals,  film/video  installations,  full- 
scale  film  production  or  distribution, 
international  aits  competitions, 
community-level  arts  presentations  or 
festivals  for  general  audiences,  visual 
arts  exhibits,  mnseum  projects  except 
for  those  under  the  AAM/IPAM  program 
(see  above),  or  projects  in  the  fields  of 
historical  and  cultural  conservation  and 
preservation. 

5.  USIA  is  a  major  supporter  of  Sister 
Cities  International  and  Partners  of  the 
Americas.  It  has  agreed  to  fund 
administrative  expenses  of  these 
organizations'  national  offices,  but  will 
not  fimd  projects  arising  from  sister  city 
and  partner  state  relationships  once 
they  are  estabhshed. 

Visa  Insurance/Tax  RequiranenU 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  program 
specific  guidelines  in  Solicitation 
Package  for  further  details. 
Administration  of  the  program  must  be 
in  compliance  with  reporting  and 
withholding  regulations  for  federal, 
state,  and  local  taxes  as  applicable. 
Recipient  organizations  should 
demonstrate  tax  regulation  adherence  in 
the  proposal  narrative  and  budget. 

Budgetary  Requiiemenls 

1.  These  awards  are  limited  to 
$200,000.  We  will  consider  requests  for 
$100,000  or  more  only  for  projects  that 
are  internationally  regional,  multi- 
regional  or  worldwide  in  scope.  Grants 
awarded  to  eligible  organizations  with 
less  than  four  years  of  experience  in 
conducting  international  exchange 
programs  will  be  limited  to  $60,000. 

2.  AppUcants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  break-down 
reflecting  both  the  administrative 
budget  and  the  program  budget.  Please 
refer  to  the  Sohcitation  Package  for 
complete  formatting  instructions.  For 
better  understanding  or  further 
clarification,  applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
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in  order  to  facilitate  USIA  decisions  on 
funding. 

3.  There  must  be  minimiim  of  33% 
cost  sharing  dTthe  project  cost.  Cost 
sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  recipient 
must  maintain  written  records  to 
support  all  allowable  costs  which  are 
claimed  to  be  its  contribution  to  cost 
participation,  as  well  as  costs  to  be  paid 
by  the  Federal  Government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  A-110, 
Attachment  E — Cost  Sharing  and 
Matching— end  should  be  described  in 
the  proposal  In  the  event  the  recipient 
does  not  provide  a  minimiiTn  of  33% 
cost  sharing  following  the  award,  the 
Agency's  contribution  will  be  reduced 
in  proportion  to  the  recipient's 
contribution. 

4.  Administrative  costs  must  b&no 
more  than  20%  of  the  total  amount    " 
requested  from  USIA.  Administrative 
costs  are  defined  as  salaries,  benefits 
and  other  direct  and  indirect  costs 
incurred.  Important  note  for 
imiversities:  The  U.S.  Information 
Agency  defines  American  faculty 
salaries  as  an  administrative  expense, 
regardless  of  how  the  faculty  time  is  to 
be  used. 

5.  Allowable  costs  are  those  defined 
in  \he  application  packet,  which  is 
available  upon  request. 

6.  The  recipient's  proposal  shall 
include  the  cost  of  an  audit  that: 

— Complies  with  the  requirements  of 
OMB  Qrcular  No.  A-133.  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions; 

— Complies  with  the  requirements  of 
American  Institutes  of  Certified 
Public  Accountants  (AICPA) 
Statement  of  Position  (SOP)  No.  92- 
9;  and 

— Includes  review  by  the  recipient's 
independent  auditor  of  a  recipient- 
prepared  supplemental  sch^ule  of 
indirect  cost  rate  computation,  if  such 
a  rate  is  being  proposed. 
The  audit  costs  shall  be  identified 

separately  for 

— Preparation  of  basic  financial 
statements  and  other  accounting 
services; 

— Preparation  of  the  supplemental 
reports  and  schedules  required  by 
OMB  Circular  No.  A-133,  AICPA  SOP 
■92-9,  and  the  review  of  the 
supplemental  schedule  of  indirect 
cost  rate  computation. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 


236  /  Friday,  December  9.  1994  /  Notices 


F«di«al  Ragiater  /  Vol.  59,  No.  236  /  Friday,  December  9.  1994  /  Notk» 


technical  eUgft>ility.  Proposals  will  be 
deemed  inelidble  if  they  do  not  fully 
adhere  to  the  guidelines  in  the 
Sohcitation  Pickaxe.  Ehgible  proposals 
will  be  forwanied  to  panels  of  USIA 
officers  for  adjisory  review.  All  ehgible 
proposals  will  be  reviewed  by  the 
Agency  contracts  office,  as  weU  as  the 
USIA  geographic  area  poficy  offices  and 
the  USIA  post  overseas,  where 
appropriate.  Pkt>posals  may  also  be 
reviewed  by  tie  Office  of  (he  General 
Counsel  or  bypther  Agency  elements. 
Funding  deciaons  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Education  anq  Cultural  Affairs.  Final 
technical  auth  Drity  for  assistance 
awards  (granti  or  cooperative 
agreements)  n  sides  with  the  USIA 
grants  officer,  i 

Review  Criteria 

Technically  eUgible  appU'cations  will 
be  competitiv(  ly  reviewed  according  to 
the  criteria  st4ed  below.  These  criteria 
are  not  rank  ofdered  and  all  carry  equal 
weight  in  the  eroposal  evaluation: 

1.  Quality  o  the  program  idea: 
Proposals  sho  ild  exhibit  originality, 
substance,  pre  vision,  and  relevance  to 
the  Agency's  mission  and  the  goals  of 
the  Creative  Arts  Exchanges  Program. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  sfibstantive  artistic/ 
organizational!  undertakings  and 
logistical  capacity.  Agenda  and  plan 
should  adhers  to  the  program  overview 
and  guidelinei  described  above. 

3.  Abihty  tojachieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  shoald  clearly  demonstrate 
how  the  institation  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  unden  landing,  including 
maximum  sha  ing  of  information  and 
estabUshment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  t » promoting  the 
awareness  anc  understanding  of 
diversity. 

6.  Institutioi  lal  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adei  uate  and  appropriate  to 
achieve  the  pr  >gram  or  project's  goals. 

7.  Institution's  Record/ Ability: 
Proposals  shoi  ild  demonstrate  an 
institutional  n  cord  of  successful 
exchange  prog  rams,  including 
responsible  fis  cal  management  and  full 
compliance  w  th  all  reporting 
requirements   Dr  past  Agency  grants  as 
determined  by  USIA's  O^ice  of 
Contracts.  USl  \  will  consider  the  past 


performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  insiu^s  that  USIA 
supported  programs  are  not  isolated 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
USIA  recommends  that  the  proposal 
include  a  draft  survey  questionneure  or 
other  technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives.  Award- 
receiving  organizations/institutions  will 
be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  tlfrough  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  U.S.-Partner  Country 
Relations:  Proposed  programs  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
coimtry(ies). 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
USLA  that  contradicts  pubhshed 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All__appUcants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
June  15, 1995.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 


Dated:  December  2. 1994. 
DbU  Peodflii^aflt, 

DeputyAaaociate  Director,  EducaUoaal  and 
Cultural  Affairs. 
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1995  Summer  InstttHtB  for  English 
Language  Ed^icators  From  South 
Africa  and  Namibia 

ACnow:  Notice—Request  for  proposals. 


SOMMARY:  The  Office  of  Academic 
Programs  Of  the  United  States 
Information  Agency's  Bureau  of 
Education  and  Cultural  Affairs 
araiounces  an  open  competition  for  an 
assistance  award.  American  institutions 
of  higher  education  having  an 
acknowledged  reputation  in  the  field  of 
English-as-a-second  language  and  in 
curriculum  design  may  apply  to  develop 
and  deliver  a  six-week  summer  program 
for  approximately  twenty -eight  English 
language  teaching  professionals  finm 
South  Africa  and  Namibia.  The  first  five 
weeks  of  the  program  will  consist  of  an 
academic  course  specializing  in 
materials  development  and  curriculum 
design  for  the  teaching  of  English  at  all 
levels.  The  sixth  week  will  consist  of  an 
escorted  cultiu-al  and  educational  tour 
of  Washington,  DC. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Pub.  L.  87-256,  as  amended, 
also  known  as  the  Fulbright-Hays  Act. 
The  purpose  of  the  /Vet  is  **to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *  *  *;to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  •  »  •  and  thus  to  assist  in  the 
development  of  ftiendly.  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  coimtries  of 
the  world."  Programs  and  projects  must 
conform  with  Agency  requirements  and 
guidelines  outlined  in  the  AppHcation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 

ANNOUNCayiENT  NAME  AND  NUMBER:  All 
communications  with  UJiL'^  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/ 
AEA-95-01. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
information  Agency  by  5  p.m. 
•.Vashington.  DC  time  on  Thursday. 
January  26. 1995.  Faxe.d  documents  will 


not  be  accepted,  nor  will  documents 
postmarked  on  January  26. 1995t,but 
received  at  a  later  date.  It  is  the 
responsibitity  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 

Program  dates:  The  dates  of  the 
program  ar?  approximately  June  23. 
1995  through  August  6, 1995. 
FOR  FURTHER  mFORMATION  CONTACT:  Dr. 
Ellen  Berelson.  Africa  Brandi. 
Academic  Exchange  Programs  Division, 
E/AEA.  room  232,  U.S.  Information 
Agency.  301  4th  Street.  SW.. 
Washington.  DC  20547.  phone:  (202) 
619-5355.  fax:  (202)  619-6137,  hitemet: 
eberel8oeusia.gov.  to  request  an 
Application  Package.  The  package 
includes  more  detailed  award  criteria; 
all  appUcation  forms;  and  guidehnes  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  USIA  Program 
Office  Dr.  Ellen  Berelson  on  all  inquiries 
and  correspondences.  Interested 
applicants  should  read  the  cc»nplete 
Federal  Register  announcement  before 
addressing  inquiries  to  the  Africa 
Branch  or  submitting  their  proposals. 
Once  the  RFP  deadline  has  passed,  the 
Africa  Branch  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  after  the  Bureau  proposal -review 
process  has  been  completed. 
ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  AppUcation 
Package  and  send  an  originaLand  ten 
copies  of  the  completed  application, 
including  required  forms,  to;  U.S. 
Information  Agency,  Ref.:  E//VEA-95- 
01.  Office  of  Grants  Management.  E/XE. 
room  336.  301  4th  Street.  SW.. 
Washington.  DC  20547. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-poUticd 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  poUtical,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
difiierences  including  but  not  fimited  to 
race,  gender,  rehgion.  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

The  1995  Summer  Institute  for 
English  Language  Educators  from  South 
Africa  and  Namibia  (SETI)  will  provide 
participants  with  intensive  training  in 
the  fundamentals  of  materials 
development  and  curriculum  design. 
Both  of  the  areas  are  critical  in  South 
Africa  and  Namibia  where  educators  are 
attempting  to  create  a  new  EngUsh 


curricukan  at  all  levels.  Civen  the  k«»« 
to  teach  English  acrofis  the  curriculum. 
English  language  educators  are  key  in 
both  curriculum  design  and  materials 
development.  There  is  a  severe  shortage 
of  personnel  trained  in  these  skills. 
Educators  in  both  the  new  South  Africa 
and  recently  independent  Namibia  will 
need  to  produce  cuhurally  appropriate 
and  pedagc^ically  sound  materials  and 
curricula. 

The  program  will  also  provide  a 
structured  exposure  to  U.S.  culture  and 
the  diversity  of /^erica.  The  problems 
of  teaching  in  a  multi-cultural  society 
should  be  a  component  of  the  program. 
The  program  should  maintain  a  relative 
balance  among  discussion  sessions, 
lectures,  worl^hops,  and  practical 
experience.  Lengthy  lectures  should  be 
kept  at  a  minimum.  Participants  should 
be  given  ample  opportunity  to  work 
together  and  learn  from  each  other  as 
well  as  trom  their  /American  instructors. 
Participants  will  receive  an  educational 
materials  allowance. 

Few  participants  will  have  visited  the 
United  States  previously.  In  view  of 
this,  an  initial  orientation  to  the 
university  community  and  a  brief 
introduction  to  U,S.  society  and 
education  should  be  considered  an 
integral  part  of  the  Institute  and  should 
be  held  on  the  first  two  to  three  days  of 
the  program. 

Program  Guidelines 

The  Summer  bstitute  should  be 
programmed  to  encompass  about  45 
days  beginning  on  or  about  Friday,  June 
23, 1995,  and  ending  on  or  about 
Sunday.  August  6. 1995.  Institutions 
may  propose  minor  variations  of  bo 
more  than  10  days  in  begiiming  and 
ending  dates  to  coincide  with  local 
academic  calendars.  Please  explain  any 
proposed  variation  in  dates  and 
demonstrate  improvements  in  program 
quality  and  cost  effectiveness  that  may 
be  achieved  thereby. 

The  applicant  is  asked  to  design  a 
two-part  program: 

(1)  A  five-week  academic  program 
dehvering  intensive  training  in 
materials  development  and  curriculum 
design  for  ESL  and  Enghsh  across  the 
curriculum  at  the  primary,  secondary 
and  tertiary'  level.  Division  into  groups. 
each  with  a  focus  on  the  particular 
needs  of  these  three  levels  would  be 
essential,  plus  integrated  work  on 
transitions  between  levels.  Training 
should  meet  the  special  needs  of 
participants  from  South  Africa  and 
Namibia. 

(2)  A  one-week  escorted  visit  to 
Washington.  DC.  planned,  arranged,  and 
conducted  by  the  Program  Director  and 
principal  Institute  .staff.  The  Washington 
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program  should  be  seen  as  an  integral 
part  of  the  Summer  Institute, 
complementing  and  reinforcing  the 
academic  material,  and  should  take 
place  at  the  end  of  the  Institute. 
Programming  in  Washington  will 
include  a  half-day  briefing  session  at  the 
U.S.  Information  Agency.  Additionally, 
visits  to  such  organizations  as  TESOL.  a 
regional  university,  local  school  systems 
and  teacher  resource  centers,  are 
encouraged.  Proposals  may  include 
cultural  and  educational  visits  en  route 
to  Washington,  if  such  stops  contribute 
to  program  quality  and  are  cost 
effective.  The  participants  will  return  to 
their  home  countries  at  the  conclusion 
of  the  Washington  program. 

Specific  areas  to  address  in  the 
Institute  are: 

1.  Materials  development  with  an 
emphasis  on  language  across  the 
curriculimi. 

2.  Curriculum  design  (especially  at 
the  primary  and  secondary  school 
levels). 

3.  llieory  of  testing  and  test 
development  appropriate  to  each  level. 

4.  Introduction  to  computer  based 
word  processing  and  appropriate 
software  for  participants  who  lack  these 
skills.  Introduction  to  computer 
networks  for  ESL  professionals. 

5.  Visits  to  on-going  ESL  classes  at  the 
host  institution,  other  universities,  and 
in  local  educational  or  communKy 
centers,  providing  participants  with 
opportimities  to  observe  ESL 
meth'odology,  materials,  and  multi- 
cultural classrooms  featuring  sheltered 
language  learning  across  the  curriculum. 

6.  Involvement  of  participants  in 
American  culture  through  community/ 
cultural  activities.  This  should  include 
interaction  with  Americans  £rom  a 
variety  of  backgrounds. 

7.  Chi-going  evaluation  and 
adjustment  of  program  components 
accordingly,  as  well  as  evaluation  of  the 
entire  Institute. 

In  accordance  with  the  objectives  of 
the  Summer  Institute,  participants  will 
concentrate  on  their  studies.  However, 
the  academic  program  should  provide 
time  for  interaction  with  American 
students,  faculty,  and  school- 
administrators,  and  the  local 
community  to  promote  mutual 
understanding  between  the  people  of 
the  United  States  and  South  Africa  and 
Namibia.  In  this  regard,  the  Institute 
should  incorporate  cultural  features 
such  as  commimity  and  cultuiral 
activities,  field  trips  to  places  of  local 
interest,  home  stays  with  families  in  the 
area  (with  other  educators  if  possible), 
and  events  which  will  bring  the 
participants  into  contact  with 
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Americans  fr  >m  a  variety  of 
backgrotmds 

Participan  s:  Participants,  to  be 
selected  by  I  SLA,  will  be  individuals 
involved  wit^  EngUsh  teaching.  They 
will  be  draw^  from  a  variety  of 
backgrounds  j  Employees  of  national  and 
provincial  departments  of  education 
involved  in  ourricula/materials  work; 
educators  est  iblishing  or  running 
teacher  resou  rce  centers;  non- 
govemmenta  organizations  involved  in 
materials  de^  elopment  at  all  levels; 
instructors  ii  university  departments  of 
education  an  i  teacher  training  colleges 
teaching  couj  ses  related  to  curriculum 
design  and  n  aterials  development; 
instructors  ii  tertiary  institutions 
involved  in  c  eveloping  materials  for 
publication;  i  naterials  writers  and 
reviewers  wsking  for  local  publishers. 
Minimum  qimlification  for  all 
participants  will  be  a  three-year  teacher 
training  diploma  with  preference  given 
to  candidates  with  university  degrees. 
Recruitment  will  concentrate  on  persons 
who  are  actiiiely  involved  in  these  areas 
at  all  levels  (primary,  secondary, 
tertiary)  but  who  are  relatively 
inexperiencefl.  Depending  upon 
availability  of  funds,  approximately  28 
participants  from  South  Africa  and 
Namibia  will  participate  in  the  Institute. 

Orientatiom:  The  host  institution 
should  plan  to  conduct  either  a  pre- 
program neeis  assessment  if  time 
allows:  or  a  needs  assessment  upon  the 
arrival  of  theiparticipants.  The  Institute 
Director  should  be  prepared  to  adjust 
program  emnhasis  as  necessary  to 
respond  to  participants'  concerns. 

A  pre-dep4rture  orientation  will  be 
held  in  South  Africa  for  all  participants. 
The  Institute  host  institution  will  be 
expected  to  nrovide  general  orientation 
materials  for  khis  meeting.  This  material 
might  include  a  tentative  program 
outline  with  Suggested  goals  and 
objectives,  relevant  background 
information  ibout  the  U.S.  institutions 
and  individiBls  involved  in  the  project, 
and  information  about  the  local 
housing,  and  available  services. 

Program  Adi  lunistratlon 

All  Institui  B  programming  and 
administratii  e  logistics,  management  of 
the  academic  program  and  the  cultural 
torn-,  local  trj  vel,  and  on-site  imiversity 
arrangementi,  including  enrolling 
participants  as  members  of  Teachers  of 
English  to  Sneakers  of  other  Languages 
(TESOL),  wil  be  the  responsibility  of 
the  Institute  crant  recipient.  USLA  will 
be  responsible  for  all  communications 
to  and  from  me  U.S.  Information  Service 
posts  in  Soum  Africa  and  Namibia, 
which  subm  t  participant  nominations 
to  the  Acade:  nic  Exchange  Programs 


Division  and  are  responsible  for  all 
international  travel.  USIA  will  provide 
the  institute  director  with  participants' 
curricula  vitae  and  Itinnaries  and  be    . 
available  to  offer  any  advice  or  guidance 
the  director  may  find  useful. 

The  Afiican  participants  will  arrive 
directly  at  the  campus  site  from  their 
home  coimtries.  It  is  expected  that  the 
Institute  program  staff  will  make 
arrangements  to  have  participants  met 
upon  arrival  at  the  airport  nearest  the 
university  campus.  Departures  will  be 
from  Washington,  DC.  The  Institute  staff 
will  have  to  plan  for  transportation  to 
Washington  area  airports. 

The  host  institution  is  responsible  for 
arrangements  for  lodging,  food  and 
maintenance  for  participants  while  at 
the  host  institution  and  in  Washington. 
The  host  institution  should  strive  to 
balance  cost  effectiveness  in 
accommodations  and  meal  plans  with 
flexibility  for  differing  diets  and 
personal  habits  among  the  participants. 
Single  rooms  or  housing  in  residential 
suites  which  offer  privacy  while  at  the 
Institute  are  preferable.  Proposals 
should  describe  the  available  health 
care  system  and  the  plan  to  provide 
health  care  access  to  Institute 
participants.  USIA  will  provide  limited 
health  insurance  coverage  to  all 
participants. 

Visayinsurance/Tax  Requirements 

Programs  must  comply  with  J-l  visa 
regulations.  Please  refer  to  program 
specific  guidelines  in  the  Application 
Package  for  further  details. 
Administration  of  the  program  must  be 
in  compliance  with  reporting  and 
withholding  regulations  for  federal, 
state,  and  local  taxes  as  applicable. 
Recipient  organizations  should 
demonstrate  tax  regulation  adherence  in 
the  proposal  narrative  and  budget. 

Participants  will  be  covered  by  USIA 
Health  and  Accident  Insurance.  The 
host  institution  will  be  responsible  for 
enrolling  the  participants  in  the 
insurance  program. 

Application  Requirements 

Proposals 

Proposals  must  be  submitted  within 
deadline  and  provide  a  detailed  plan  in 
response  to  the  objectives  and  needs 
outlined  above.  Applicants  should  draw 
imaginatively  on  the  full  range  of 
resources  offered  by  their  institutions 
but  may  also  involve  outstanding 
professionals  from  other  universities  or 
organizations. 

The  proposal  package  must  include 
one  original  and  ten  copies.  Each 
proposal  must  be  presented  as  follows: 


1.  A  completed  and  signed  cover 
sheet  for  grant  applications  (provided  in 
the  application  packet). 

2.  An  abstract  of  the  proposed 
Summer  Institute  not  to  exceed  two 
double-spaced  pages. 

3.  A  narrative  not  to  exceed  twenty 
double-spaced  pages.  The  detailed 
narrative  should  outline  the  structure 
and  organization  of  the  Institute.  It 
should  include  a  day-by-day  agenda  for 
classes  and  supplementary  activities. 
Plans  for  lodging  and  meals  should  be 
included.  Also  list  appropriate  books 
and  reading  to  be  distributed  to 
participants.  A  plan  for  evaluating  the 
Institute  should  be  included. 

4.  A  budget  in  the  prescribed  format. 
Refer  to  the  application  packet. 

5.  Appendices  must  contain  the 
following  information: 

a.  Academic/professional  resumes  of 
program  director(s),  instructors, 
consultants,  and  program  staff  (not  to 
exceed  two  double-spaced  pages  for 
each). 

b.  Evidence  of  the  institutions's 
activities  in  substantive  academic  ESL 
programs  and  curriculum  design. 

c.  Demonstration  of  the  institution's 
experience  with  similar  international 
educational  exchange  projects. 

6.  Completed  forms  in  support  of  the 
proposal.  See  application  packet  for  all 
necessary  forms. 

Proposed  Budget 

The  funds  available  for  this  program 
may  not  exceed  $135,000.  The 
maximum  ntunber  of  participants  to  be 
funded  will  be  28. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  smnmary 
budget  as  well  as  a  breakdown  reflecting 
both  the  administrative  budget  and  the 
program  budget.  For  better 
imderstanding  or  further  clarification, 
applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  in  order  to 
facilitate  USIA  decisions  on  funding. 
Please  refer  to  the  Application  Package 
for  complete  budget  guidelines  and 
formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Application  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
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USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  Agency  contracts  office,  as  well 
as  the  USL\  OfBce  of  African  Affairs 
and  the  USIA  post  overseas,  where 
appropriate.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  the  USIA  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stat^  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1:  Quality  of  the  institute  design: 
Proposals  should  exhibit  originality, 
sutetance,  precision,  and  relevance  to 
program  objectives  of  the  institute. 

2.  Progmin  planning:  Detailed  agenda 
and  relevant  vtotk  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity  throughout  the  program.  This 
can  be  accompUshed  through 
dociunentation  (such  as  a  writtoi 
statement  of  accoujit)  summarizing  past 
and/or  on-going  activities  and  efforts 
that  further  the  principle  of  diversity 
within  both  the  organization  and  the 
program  activities.  Program 
administrators  should  strive  for 
diversity  among  Institute  staff. 

6.  Institutional  capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 
The  TESL/TEFL  capabifity  and 
reputation  of  the  institution  will  be 
considered.  Proposed  personnel  should 
show  cultiual  sensitivity  and  some 
familiarity  with  Southern  Africa^ 

7.  Institution's  record/ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 


responsiUe  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Follow-on  activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  insures  that  USIA 
supported  programs  are  not  isolated 
events. 

9.  Project  evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
Institute,  both  during  the  program  and 
at  the  end  of  the  program.  USIA 
recommends  that  the  proposal  include  a 
draft  stirvey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives.  Award- 
receiving  institutions  will  be  expected 
to  submit  a  comprehensive  final  report 
at  the  conclusion  of  the  program. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  imtil  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
April  15, 1995.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  December  2. 1994. 

Dell  Pendergrast, 

Deputy  Associate  Director.  Educational  and 
Cultural  Affairs. 

IFR  Doc.  94-30245  Filed  12-«-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGtSTER 
contains  notices  of  meetings  pubKshatfMidbr 
ttie  "GoMranwnl  IiHHk  Omwhiw  Aer  9>ul>. 
L  94-408)  S  U-SX.  S62b(^(3). 


U.S.  COMMSSKM  ON  CIVIL  RIGHTS 

DATE  AND  TME:  Friday,  December  Ifr, 

1994, 9:30  a.ra. 

PLACC:  U.S.  Commission  o»  Civil  Righto, 

624  Ninth  Street.  NW,  Room  546. 

Washington,  DC  20425. 

STATUS:  Opea  to  the  Public. 

Agenda 

I.  Approval  of  Agenda 

]T.  Approval  of  Kfinutes  of  NOvembnt  Meeting 

III.  Announcements 

IV  Staff  Director's  Report 

y.  Future  Items 

11:00  a.m. — Briefing  on  brBnigration  EsstMs: 

Proposition  187,  Imniigration  Referm, 

and  Civil  Rights 

Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  tk» 
services  of  a  sign  langua^  interpreter 
.should  contact  Betty  Ednitstan, 
Administrative  Services  and 
Clearinghouse  Division  (202)  376-8105 
(TDD  202-376-8116)  at  least  five  (5) 
days  before  the  scheduled  date  of  the 
hearing. 

CONTACT  PERSON  FOfl  FURTHER 
INFORMATION:  Barbara  Brooks,  Press  and 
ConnRunicatioas  (202)  376-8312, 

Dated:  December  7, 1994. 
Emnn  Monnrig, 
Solkitor 

I  PR  Doc.  94-30471  Filed  12-7-94;  12:57  pmj 
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FEDEIUL  DEPOeiT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  5.')2b),  notice  is  hereby  given  that 
at  10:02  a.m.  on  Tuesday,  December  6, 
1994.  the  Board  of  Directors  of  the 
Federal  Depiosit  Insurance  Qnpocatioa 
met  in  dosed  session  to  consider  the 
following  matters: 

Mailers  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

Application  of  The  Carthage  Bank,^ 
Carthage,  Mississippi,  an  insured  State 
nonmembcr  bank,  for  consent  to  assume  the 
liability  to  pay  deposits  made  in  the  Cartilage 
Branch  of  Magnolia  Federal  Bank  for  Savings, 
Haltiesburg,  Nfississippi,  for  consent  to 
establish  the  Carthage  Branch  of  Magnolia 
Federal  Bank  for  Savings  as  a  branch  of  The 
Carthage  Bank,  and  for  csneeiif  to  convert  the 


Savings  Association!  Insurance  Fund"  insured 
deposits  of  the  Cartlage  Branch  to  Btmk 
Insurance  Fund  iosi  ired  deposits  upon  tiw 
consummation  of  tfa  s  proposed  transaction. 

Reconunendatioa  regartting  the  cross- 
guaranty  provisionslof  the  Federal  Deposit 
Insurance  Act.  j 

In  calling  the  nieeting,  the  Board 
determined,  on  nrntion  of  Vice 
Chairman  Andrew  C.  Hove,  ft.. 
seconded  by  Director  Eugene  A.  Ludvdg 
tComptroller  of  the  Currency), 
concurred  in  by  nprector  Jonathan  L. 
Fiechter  (Acting  Director.  Office  of 
Thrift  Supervision),  and  Chairman  Ricki 
R.  Tigert,  that  Coi  )oratron  business 
requrrecf  its  consii  ieration  of  the  matters 
on  less  than  sever  days'  notice  to  the 
public;  that  no  ea:  lier  notice  of  the 
meeting  was  prac  icable;  that  the  public 
interest  did  not  re  ijuire  consideration  of 
the  matters  in  a  m  seting  open  to  public 
observation;  and  I  lat  the  matters  could 
be  considered  in  ^  closed  meeting  by 
authority  of  subsections  CgM4),.  rc)(6), 
(c)(8),  (c)(9nA){iil  (cI(9)(BI,  and  (c)llO) 
of  the  "Govemma  it  in  the  Sunshine 
Act"  (5  U.S.C.  55;  b(c)(4),  (gJ(6).  (c)(8). 
(c)(9)(A)(ii).  (c)(9)  B),  and  (c)(10)). 

The  meeting  wi  s  held  in  the  Board 
Room  of  tile  FDIC  Building  located  at 
550— 17th  Street,  >i.W..  Washington, 
D.C. 

Dated:  December  i  >.  1994: 
Federal  Deposit  Insi  ranee  Corporation 
Leneta  G.  Gregorie.j 
Acting  Assistant  Exicutive  Secretary 
IFR  Doc.  94-30424  filed  12-7-94;  8:45  amj 
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a.m.,  Wednesday, 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Afjproximately  11:00 


December  14,  1994, 


following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  £  Eecles  Federal; 
Reserve  Board  Building.  C  Street 
entrance  between  i20th  and  21st  Stseets, 
N.W.,  Washington,  D.C.  20551 
STATUS:  Closed. 
MATTERS  TO  BE  COtlSIOEREO 


1.  Proposed  acquiftitioi» 
equipment  within  tie 
System. 

2.  Proposed  acquiiition 
equipment  within  tfle 
System. 

3.  Personnel  actiotis 
promotions,  assignn  enfs 


UMI 


of  check  sorter 
Federal  Reserve 

of  computer 
Federal  Reserve 

(appointments. 
,  reawignments,  and 


salary  actions)  involving  individuaf  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  frem  a 
previously  anaouncad  meelteg. 

CONTACT  PERSON  FOR  MORE  HgOWAmjIl; 
Mr.  Joseph  R.  Coyne,  Assistant  to  fte 
Board;  (202)  452-3204.  Yo«  may  caH 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank, 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  December  7^  1994. 
WUliam  W.  WUes, 
Secretary  of  the  Biaard. 
IFR  Doc  94-3M37  Fiied  12-7-94;  11:10  am) 
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fiOARO  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wechwsday, 

December  14, 1994. 

PLACE:  Marriner  S.  Eecles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  their  routine  nature,  no 
substantive  discussion  of  the  following 
items  is  anticipated.  These  matters  will 
be  voted  on  without  discussion,  unfess 
a  member  of  the  Board  requests  that  the 
items  be  moved  to  the  discussion 
agenda. 

1.  Cost  of  Federal  Reserve  note»  in.  1996. 

2.  Proposed  amendments  to  the  Board's 
risk-based  capital  guidelines  to  establish  a 
limitation  on  the  amount  of  certain  deferred 
tax  assets  that  may  be  included  in  Tier  1 
capital  tor  risk-based  and  leverage  capita) 
purposes  (proposed  earlier  for  public 
comment;  Docket  No.  R-0795). 

3.  Proposed  amendment  to  Regulation  Y 
(Bank  Holding  Companies  and  Qiange  i» 
Bank  Control)  to  remove  its  restrictions  on 
tying  between  nonbank  subsidiaries  when 
the  packaged  products  are  separately 
available  (proposed  earlier  for  public 
comment;  Docket  No.  R-0843). 

4.  Proposed  Order  to  extend  to  ail  section. 
20  subsidiaries  a  cross-marketing 
interpretation  previously  granted  on  a  ease- 
by-case  basis. 

Discussion  Agenda 

5.  Proposed  1995  Federal  Reserve  Bank 
budgets. 

6.  Any  items  carried  forward  horn  a 
previously  announced  meeting. 


Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 

Governors  of  the  Federal  Reserve 

System.Wjishington,  D.C  20551 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204. 

Dated:  December  7, 1994. 
William  W.  Wiles. 
Secretary  of  the  Board. 
IFR  Doc.  94-30436  Filed  12-7-94;  1110  am] 
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NATIONAL  CREDIT  UNION  AOMINiSTRATION 

TIME  AND  DATE:  9:30  a.m.,  Wednesday. 

December  14. 1994. 

PLACE:  Board  Room.  7th  Floor.  Room 

7047. 1775  Duke  Street.  Alexandria.  VA 

22^14-3428. 

STATUS:  Open. 

BOARD  BRIEFINQ: 

1  Insurance  Fund  Report. 
MATTERS  TO  BE  CONSIDERED: 

1  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Community  Development  Revolving 
Loan  Program  for  Credit  Unions:  Notice  for 
Applications  for  Participation. 

3.  Request  from  Mid  Oregon  Federal  Credit 
Union.  Bend.  Oregon,  for  a  Conversion  to 
Community  Charter. 

RECRESS:  10:30  a.m. 

TIME  AND  DATE:  11:00  a.m.,  Wednesday. 

December  14, 1994. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047. 1775  Duke  Street.  Alexandria,  VA 

22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1  Approval  of  Minutes  of  Previous  Closed 
Meetings. 

2.  Request  from  Federal  Credit  Union  for 
a  Community  Expansion  through  Merger 
Closed  pursuant  to  exemptions  (8)  and  (9) 
(A)(ii). 


3.  Administrative  Action  under  Section 
206  of  the  Federal  Credit  Union  Act  Closed 
pursuant  to  exemptions  (8)  and  (9)  (A)(ii). 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker. 

Secretary  of  the  Board. 

(FR  Doc.  94-30504  Filed  12-7-94;  3:04  pm| 
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SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  ASeetings:  . 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  December  12, 1994. 

Open  meetings  will  be  held  on 
Tuesday.  December  13. 1994  at  9:30 
a.m.  and  10:00  a.m..  in  Room  1C30.  A 
closed  meeting  will  be  held  on  Tuesday. 
December  13, 1994.  at  2:30  p.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will^ttend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday, 
December  13. 1994.  at  9:30  a.m.,  will  be: 

1  Consideration  of  adoption  of  proposals 
designed  to  streamline  financial  statement 
requirements  for  U.S.  issuers  relating  to 
significant  foreign  equity  investees  and 
business  acquisitions,  proposals  to 


streamline  financial  schedule  requirements 
for  all  issuers  and  proposals  with  respect  to 
foreign  issuers'  choice  of  reporting  currencv 
and  reporting  in  operations  in 
hyperinflationary  economies.  For  frirther 
information,  please  contact  Wayne  Camall  at 
(202)  942-2960. 

2.  Consideration  of  proposals  to  amend  the 
broker-dealer  research  report  safe  harbor 
provisions  of  Rules  138  and  139  to  clarify-  the 
availability  of  the  rules  for  reports  involving 
an  expanded  class  of  issuers,  including 
sizable  first-time  foreign  private  issuers.  For 
further  information,  please  contact 
Annemarie  Tiemey  at  (202)  942-2990. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday, 
December  13. 1994.  at  10:00  a.m.,  will 
be: 

The  Commission  will  meet  with 
representatives  of  the  Public  Oversight  Board 
("POB").  The  purpose  of  this  meeting  is  to 
discuss  the  POB's  role  in  the  accounting 
profession's  quality  control  process.  The  POB 
requested  this  meeting  with  the  Commission 
for  an  opportunity  to  review  the  status  and 
activities  of  the  SEC  Practice  Section 
( •  'SECPS  ")  of  the  American  Institute  of 
Certified  Public  Accountants  ("AICPA")  and 
the  FOB'S  oversight  of  the  SECPS.  and  to 
discuss  other  matters  of  interest  relating  to 
the  accounting  profession.  For  further 
information,  please  contact  Michael )  Kigin 
or  Robert  E.  Bums  at  (202)  942-4400. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday. 
December  13, 1994,  at  2:30  p.m..  will  be: 

Institution  of  injunctive  actions. 
Settlement  of  injunctive  action. 
Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact.  The  O^ice 
of  the  Secretarj-  (202)  942-7070 

Dated:  December  7. 1994 
fonathan  G.  katz. 
Secretary 
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DEPARTMENT  OF  EDUCATION 
MN  1820-ZAOO 

Special  Demonstrations;  and  Projects 
With  Industry 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priorities. 

SUMMARY:  The  Secretary  announces 
priorities  under  the  following  programs 
administered  by  the  Office  of  Special 
Education  and  Rehabilitative  Services 
(OSERS):  (1)  Special  Projects  and 
Demonstrations  for  Providing 
Vocational  Rehabilitation  Services  to 
Individuals  with  Disabilities,  (2)  Special 
Projects  and  Demonstrations  for 
Providing  Transitional  Rehabilitation 
Services  to  Youth  with  Disabilities,  and 
(3)  Projects  With  Industry  (PWI).  Tlje 
Secretary  may  use  these  priorities  for 
competitions  in  fiscal  year  (FY  1995) 
and  subsequent  years.  These  priorities 
are  intended  to  expand  emplojrment 
opportunities  for  individuals  with 
disabilities  through  the  provision  of 
vocational  rehabilitation  services.  In 
addition,  the  priorities  provide  for  a 
competitive  preference  to  be  given  to 
projects  providing  program  services  in 
an  Empowerment  Zone  or  Enterprise 
Community  designated  under  section 
1391  of  the  Internal  Revenue  Code,  as 
amended  by  title  XIII  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993.  The 
Secretary  may  use  the  competitive 
preference  in  FY  1995  and  subsequent 
years. 

EFFECTIVE  DATE:  These  priorities  take 
effect  on  January  9, 1995. 
FOf)  FURTHER  INFORMATKM  CONTACT: 
Thomas  Finch,  U.S.  Department  of 
Education.  600  Independence  Avenue, 
S.W..  Room  3038  MES,  Washington, 
D.C.  20202-2740.  Telephone:  (202)  205- 
9796.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  priorities  under  the 
following  programs: 

Special  Projects  and  Demonstrations 
for  Providing  Vocational  Rehabilitation 
Services  to  Individuals  with  Disabilities. 

Special  Projects  and  Demonstrations 
for  Providing  Transitional 
Rehabilitation  Services  to  Youth  with 
Disabilities. 

Projects  With  Industry. 

The  purpose  of  each  program  is  stated 
separately  under  the  title  of  that 
program. 

Funding  of  particular  projects 
depends  on  the  availability  of  funds,  the 


nature  of  the  final 
quality  of  the  appli^ti< 

On  July  26, 1994    ' 
published  a  notice 
priorities  for  these 
Federal  Register  ' 
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I  riorities,  and  the 
ions  received.  . 
the  Secretary 
>f  proposed 
>rograms  in  the 
FR  38086). 


final  priorities  does 


not  solicit  applicatiods.  Notices  inviting 
applications  under  th^se  competitions  are 
published  in  separate)  notices  in  this  issue  of 
the  Federal  Re^ster. 

Analysis  of  Commi  nts  and  Changes 

In  response  to  thi  i  Secretary's 
invitation  in  the  no  tice  of  proposed 
priorities,  six  parti(  s  submitted 
comments.  Two  co  nmenters  indicated 
strong  support  for  I  le  priorities  as  i 

proposed.  Four  coi  unenters,  while 
supporting  the  proposed  priorities, 
asked  for  certain  changes  in  or 
clarification  of  the  priorities.  An 
analysis  of  the  coin  tnents  and  of  the 
changes  in  the  pria  rities  since 
publication  of  the  notice  of  proposed 
priorities  follows,  technical  and  other 
minor  changes — add  suggested  changes 
the  Secretary  is  no|  legidly  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Priority  for  Special  Projects  and 
Demonstrations  foi  Providing 
Transitional  Rehal  ilitation  Services  to 
Youth  With  Disabi  ities 

Comment:  None. 

Discussion:  The  3epartment  of 
Education  has  %vit]  drawn  the  general 
priority  for  Speciai  Projects  and 
Demonstrations  fof  Providing 
Transitional  RehaMlitation  Services  to 
Youth  with  Disablaties  because  of 
insufficient  fiscal  tear  (FY)  1995  fimds. 
The  priority  was  identified  as 
Competition  I  undar  this  program. 

Changes:  A  singla  competition  will  be 
held  in  FY  1995  uidet  the  Special 
Projects  and  Demonstrations  for 
Providing  Transitional  Services  to 
Youth  with  Disabilities  program,  listed 
in  the  proposed  priorities  as 
Competition  11.  This  competition  will  be 
limited  to  projects  jthat  propose  to 
provide  services  to  youth  and  young 
adults  with  serious  emotional 
disturbance  (SED)  pr  serious  mental 
llhiess  (SMI). 


Comments  Regard  ng 
Preference  far  Pro,  rams 
Empowerment  Zokes 
Conmiunities 


Comment:  Two 
that  a 

be  given  to  project^ 
within 
Enterprise 
commenters  felt 
be  a  factor  in 


1  serv  ag 


Competitive 

Within 
and/or  Enterprise 


:ommenters  Indicated 
competitive  preference  should  not 
providing  services 
Empowemient  Zones  or 
Communities.  Both 

location  should  not 
individuals  with 


tlat: 


disabilities.  One  conHnentar  expressed  a 
belief  that  this  was  an  absolute  priority. 

Discussion:  As  indicated  In  the  notice 
of  proposed  priorities,  the 
Empowerment  Zone  initiative  is  a 
critical  element  of  the  Administration's 
commimity  revitalizatlon  strategy. 
Communities  designated  as 
Empowerment  Zones  or  Enterprise 
Commimities  alreacty  will  have 
demonstrated  a  capacity  for  the  type  of 
cooperative  planning  that  is  critical  to 
successful  rehabilitation  partnerships. 
Therefore,  the  Secretary  has  determined 
that  it  would  serve  the  purposes  of  the 
Special  Demonstrations  and  the  Projects 
With  Industry  programs  to  award  a 
competitive  preference,  providing  bonus 
points  to  applications  that  propose  to 
serve  these  zones  and  communities. 

Changes:  None. 

Comments  Regarding  the  Absolute 
Priority  to  Provide  Transitional 
Rehabilitation  Services  for  Youths  and 
Young  Adults  with  Serious  Emotional 
Disturbance  (SED)  or  Serious  Mental 
Ilhiess  (SMI) 

Commeata:  Two  commenters  opposed 
the  limitation  of  this  priority  to  the  SED 
and  SMI  popult^on  and  indicated  the 
need  to  support  transitional  services  to 
youths  with  other  disabilities. 

Discussion:  The  Secretary  notes  that 
youth  and  young  adults  with  SED  and 
SMI  are  among  the  most  underser\'ed 
Individuals  with  disabilities  and, 
therefore,  has  decided  to  target  funds 
under  this  program  to  the  specific  needs 
of  this  population. 

The  Department  currently  supports 
other  transition  programs  within  the 
Office  of  Special  Education  Programs. 
Competitions  in  Early  Education 
Programs  for  Children  With  Disabilities, 
Services  for  Children  with  Deaf- 
Blindness,  Postsecondary  Education 
Programs  for  Individuals  with 
Disabilities.  Secondary  Education  and 
Transitional  Services  for  Youth  with 
Disabilities  Program,  and  Program  for 
Children  with  Severe  Disabilities  will  be 
held  in  FY  1995.  In  addition, 
competitions  and  funds  are  available 
through  the  School-to-Work 
Opportimlties  Act.  jointly  administered 
by  the  Departments  of  Education  and 
Labor.  All  of  these  programs  serve  a 
more  general  population  of  youth  with 
disabilities  and  provide  the  necessary 
services. 

Changes:  None.  ' 

Priority  Relating  to  Empowerment 
Zones  and  Enterprise  Communities 

Under  34  CFR  75.105(c)(2)(i).  the 
Secretary  gives  preference  to 
applications  that  are  otherwise  eligible 
for  funding  tmder  the  three  programs 
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and  that  meet  the  following  competitive 
priority.  The  Secretary  may  implement 
this  priority  for  fiscal  year  1995  and  for 
any  later  fiscal  year.  The  Secretary 
awards  10  bonus  points  to  an 
application  that  meets  this  competitive 
priority.  These  bonus  points  would  be 
in  addition  to  any  points  the  application 
earns  under  the  selection  criteria  for  the 
program: 

Competitive  Priority— Providing 
Program  Services  in  an  Empowerment 
Zone  or  Enterprise  Community 

Background 

The  Empowerment  Zone  and 
Enterprise  Community  program  is  a 
critical  element  of  the  Administration's 
conununity  revitalization  strategy.  TTie 
program  is  a  first  step  in  rebuilding 
commimities  in  America's  poverty- 
stricken  inner  cities  and  rural 
heartlands.  It  is  designed  to  empower 
people  and  communities  by  inspiring 
Americans  to  work  together  to  create 
jobs  and  opportimity. 

Under  this  program,  the  Federal 
Government  will  designate  up  to  9  areas 
as  Empowerment  Zones  and  up  to  95 
areas  as  Enterprise  Commimities  in 
accordance  with  Internal  Revenue  Code 
(IRC)  section  1391,  as  amended  by  title 
Xni  of  the  Qnmibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66).  To  be  eligible  for  designation,  an 
area  must  be  nominated  by  one  or  more 
local  governments  and  the  State  or 
States  in  which  it  is  located  or  by  a 
State-Chartered  Economic  Development 
Corporation.  A  nominated  area  must  be 
one  of  pravasive  poverty, 
imemployment,  and  general  distress, 
and  must  have  a  poverty  rate  of  not  less 
than  the  level  specified  in  section  1392 
of  the  IRC. 

The  Department  anticipates  that  the 
Empowerment  Zones  and  Enterprise 
Communities  will  be  announced  by 
early  January  1995.  Interested 
individuals  may  contact  the  Department 
of  Housing  and  Urban  Development 
(HUD)  at  1-800-998-9999  for  additional 
information  on  the  Empowerment  Zone 
and  Enterprise  Community  program, 
including  which  communities  have 
applied  for  designation  or  which  have 
been  selected. 

In  the  Empowerment  Zone  and 
Enterprise  Community  program, 
communities  are  invited  to  submit 
strategic  plans  that  comprehensively 
address  how  the  community  would  link 
economic  development  with  education 
and  training  as  well  as  how  community 
development,  pubfic  safety,  Imman 
services,  and  environmental  initiatives 
together  will  support  sustainable 
communities.  Empowerment  Zones  aad 


Enterprise  Communities  will  be 
designated  by  the  Department  of 
Agriculture  and  HUD  based  on  the 
quality  of  their  strategic  plans. 
Designated  areas  will  receive  Federal 
grant  funds  and  substantial  tax  benefits 
and  will  have  access  to  other  Federal 
programs. 

Tne  Department  of  Education  is 
supporting  the  Empowerment  Zone  and 
Enterprise  Community  initiative  in  a 
variety  of  ways,  h  is  encouraging 
Empowerment  Zones  and  Enterprise 
Communities  to  use  funds  they  already 
receive  from  Department  of  Education' 
programs  (including  Chapter  1  erf  Title 
I  of  the  Elementary  and  Secondary 
Education  Act,  the  Drug-Free  Schools 
and  Community  Act,  the  Adult 
Education  Act,  and  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act)  to  support  the 
comprehensive  vision  of  their  strategic 
plans,  hi  addition,  the  Department  of 
Education  intends  to  give  preferences  to 
Empowerment  Zones  and  Enterprise 
Communities  in  a  number  of 
discretionary  grant  programs  that  are 
well-suited  for  inclusion  in  a 
comprehensive  approach  to  economic    • 
and  commimity  development.  In 
addition  to  the  Projects  With  Industry 
program  and  the  Special 
Demonstrations  programs  under  the 
Rehabilitation  Act,  the  Department 
intends  to  give  preferences  to 
Empowerment  Zones  and  Enterprise 
Commimities  in  the  Urban  Community 
Service  program,  the  Parent  Training 
program  and  Early  Childhood  Education 
program  under  the  Individuals  With 
Disabilities  Education  Act.  and  a  variety 
of  discretionary  programs  under  the 
Elementary  and  Secondary  Education 
Act. 

Relationship  of  the  PWI  and  Special 
Demonstrations  Programs  to  the 
Empowerment  Zone  or  Enterprise 
Community  Program 

The  Special  Demonstrations  program 
for  providing  vocaUonal  rehabihtation 
services  makes  grants  to  expand  or 
otherwise  improve  vocational  and  other 
rehabilitation  services  to  individuals 
with  disabilities,  especially  those  with 
the  most  severe  disabiliUes.  Vocational 
rehabilitation  services  may  include 
training  with  a  view  toward  career 
advancement,  training  (including  on- 
the-job  training)  in  occupational  skills, 
and  rehabilitation  technology  services. 

The  Special  Demonstrations  program 
for  providing  transitional  services  to 
youths  with  disabiUties  focuses  on  the 
delivery  of  job  training  services.  "Hie 
goal  of  the  services  is  to  facilitate  a 
smooth  transition  of  youths  from  school 
to  work  or  to  higher  education. 


Services  imder  both  of  these  Special 
Demonstrations  programs  are  designed 
to  assist  individuals  with  disabiUties  to 
live  and  function  as  contributing 
members  of  society  by  enhancing  their 
opportunities  for  employment. 
Minorities  with  disabilities,  people 
living  with  HIV/ AIDS,  and  youths  and 
young  adults  with  serious  emotional 
disturbance  or  serious  mental  ilhiess  are 
among  the  populations  with  a  high 
incidence  of  unemployment  and 
poverty. 

The  purpose  of  the  PWI  program  is  to 
create  and  expand  job  and  career 
opportunities  for  individuals  with 
disabilities  in  the  competitive  labor 
market  by  engaging  the  talent  and 
leadership  of  private  industry  as 
partners  in  the  rehabilitation  process:  to 
identify  competitive  job  and  career 
opportunities  and  the  skills  needed  to 
perform  those  jobs;  to  create  practical 
settings  for  job  readiness  and  training 
programs;  and  to  provide  job 
placements  and  career  advancement.  In 
order  to  support  the  purpose  of  the 
program,  all  PWI  projects  are  required  to 
have  a  Business  Advisory  Council 
comprised  of  representatives  of  private 
mdustry,  business  concerns,  organized 
labor,  and  indi\iduals  with  disabihties 
and  their  representatives. 

The  PWI  and  Special  Demonstrations 
programs  under  the  Rehabihtation  Act 
are  ideaHy  suited  to  play  a  key  role  in 
the  Empowerment  Zone  and  Enteqjrise 
Community  program  because  studies 
have  shov^Ti  strong  correlations  between 
disability  and  unemployment  and 
between  disability  and  poverty.  These 
rehabilitation  programs  serx'e  a  common 
purpose:  to  provide  assistance  to 
individuals  vdth  disabilities  in 
obtaining  gainful  employment. 
Employment  is  achieved  by  providing 
job  training,  job  placement,  transition 
services,  and  related  vocational 
rehabilitation  services  to  individuals 
with  disabilities.  Just  as  Empowerment 
Zones  and  Enterprise  Communities  link 
economic  development  and  education 
and  training  efforts,  the  Special 
Demonstrations  and  PWI  programs 
support  projects  that  strengthen 
communities  by  preparing  individuals 
with  disabihties  for  employment  in 
local  businesses. 

Provision  of  rehabihtation  services  in 
an  urban  or  rural  high-poverty  area  that 
has  developed  a  strat^ic  plan  to  link 
economic  development  to  education, 
training,  public  safety,  and  human 
services  will  also  help  achieve  the 
purpose  of  the  Rehabihtation  Act  of 
1973,  as  amended  (Act),  to  empower 
mdividuals  with  disabilities  to 
maximize  emplojonent,  economic  self- 
sufficiency,  independence,  and 
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inclusion  and  integration  into  society. 
Moreover,  providing  services  in  a  zone 
or  community  will  help  support  the 
purpose  of  section  21  of  the  Act  to 
ensure  that  the  needs  of  individuals 
with  disabilities  from  minority 
backgrounds  and  from  other 
traditionally  underserved  populations 
are  addressed. 

Commimities  receiving  designations 
as  Empowerment  Zones  or  Enterprise 
Communities  already  have 
demonstrated  a  capacity  for  the  type  of 
cooperative  planning  that  is  critical  to 
successful  rehabilitation  partnerships. 
Projects  funded  under  these  programs 
will  provide  models  for  partner^ps  in 
other  distressed  areas  and  will  further    ' 
the  National  Education  Goal  that,  by  the 
year  2000,  every  adult  American  will  be 
hterate  and  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  the 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Accordingly,  the  Secretary  has 
determined  that  it  would  serve  the 
purposes  of  the  three  programs  in  this 
notice  to  award  a  competitive 
preference  to  appUcations  that  propose 
projects  that  serve  these  zones  and 
communities. 

Priority 

Under  each  of  the  following  programs, 
competitive  preference  will  be  given  to 
applications  that — (1)  Propose  die 
provision  of  substantial  services  in 
Empowerment  Zones  or  Enterprise 
Communities,  as  described  under  each 
program  listed  in  this  notice;  and  (2) 
Propose  projects  that  contribute  to  the 
strategic  plan  of  the  Empowerment  Zone 
or  Enterprise  Community  and  that  are 
made  an  integral  component  of  the 
Empowerment  Zone  or  Enterprise 
Community  activities.  Ten  bonus  points 
will  be  assigned  to  applications 
determined  to  be  approvable  on  the 
basis  of  their  evaluation  under  the 
appUcable  program  selection  criteria. 

Special  Projects  and  Demonstrations  for 
Providing  Vocational  Rehabilitation 
Services  to  Individuals  With 
DisabiUtiea 

Purpose  of  Program 

This  program  is  designed  to  provide 
financial  assistance  to  projects  for 
expanding  or  otherwise  improving 
vocational  rehabilitation  and  other 
rehabilitation  services  for  individuals 
with  disabilities,  especially  individuals 
with  the  most  severe  disabilities. 

Priorities 

Competitive  Priority 

Competitive  preference  of  10  bonus 
points  will  be  given  to  appUcations  that 


meet  the  2 
previously 
priority  for 
in  an  Emp 
Community. 

Under  this 
considered  to 
services  if  a 
the  persons 
within  the 
Enterprise 


requirements  described 
imd(  r  the  competitive 
pro^  iding  program  services 
owervient  Zone  or  Enterprise 


prpgram  a  project  is 
providing  substantial 
lUm  of  51  percent  of 
by  the  project  reside 
Empowerment  Zone  or 


b( 


mimmum  i 
sened 


Com]  aunity. 
Invitational  Pri(  rities 


that 


Under  34  CFI 
Secretary  is  pan  icularly 
applications 
the  following  i 
However,  an  apblication 
or  more  of  these 
does  not  receive 
preference  over 


75.105(c)(1)  the 

interested  in 
meet  one  or  more  of 
injidtational  priorities. 

that  meets  one 
invitational  priorities 
competitive  or  absolute 
other  appUcations: 


Invitational  Priority  1-rServices  to 
Minorities 

The  Secretary  is  particularly 
interested  in  ap  >lications  that  propose 
to  provide  culti  rally  sensitive 
vocational  rehaftiUtation  services  and 
make  significant  outreach  efforts  to 
identify  and  ser  re  individuals  with 
disabilities  fron  minority  backgrounds. 


Invitational  Pridrity 
People  Living  Vfith 


2 — Services  to 
HIV/AIDS 


The  Secretary' is  particularly 
interested  in  aptolications  that  propose 
to  provide  voca   onal  rehabiUtation 
services  to  peop  e  Uving  with  HTV/ 


AIDS. 


'  Pro^  ram 


Applicable 

34  CFR  Parts 
Program  Authoi^ity; 


Regulations 

169  and  373. 

:  29  U.S.C.  777a(a)(l). 


Special  Projects 
Providing  Trant  itional 
Services  to  You  h 


Purpose  of  Prog  am 


and  Demonstrations  for 
RehabiUtation 
With  DisabiUties 


IS  designed  to  provide 
ouths  with  disabiUties 
for  entry  into  the  labor 
veor 
ent. 


pi  )3rm 


This  program 
job  training  for  ] 
to  prepare  them 
force,  including  competiti 
supported  em 

Priority 

Under  34  CFF  75.105(c)(3)  and 
section  311(b)  oi  the  RehabiUtation  Act 
of  1973,  as  amended,  the  Secretary  gives 
an  absolute  pre^rence  to  applications 
that  meet  the  folowing  priority.  The 
Secretary  funds  imder  this  competition 
only  appUcatioi  s  that  meet  this  absolute 
priority: 


Absolute  Priority— Transitional 
Rehabilitation  Services  for  Youths  and 
Young  Adults  With  Serious  Emotional 
Disturbance  (SED)  oir  Serious  Mental 
Illness  (SMI) 

Backgroimd 

Young  adults,  between  the  ages  of  17 
and  26,  with  serio;is  emotional 
distiirbance  or  serious  mental  illness  are 
among  the  most  imderserved 
individuals  with  disabiUties.  It  is 
estimated  that  4  to  9  percent  of  the  total 
population  of  yotmg  adults  exhibit  these 
disorders,  but  fewer  than  1.5  percent  are 
provided  services  (Kauffman  1989). 
Youth  with  SED  or  SMI  display 
inappropriate  behaviors  or  feelings  that 
seriously  impair  their  abilities  to  work, 
Uve,  and  function  successfully  in 
society.  The  outcome  of  successful 
integrated  community  employment 
appears  to  be  faciUtated  by  a  well- 
coordinated,  multi-dimensional  service 
approach  that  uses  community-based 
vocational  services;  the  peer  group  as  a 
supportive  setting;  job  training 
combined  with  other  training  services 
that  address  work-related  topics,  such  as 
stress  management,  substance  abuse, 
and  medication  issues;  and 
individuaUzed  long-term  supportive 
services  (Cook  1991).  ' 

Priority 

The  purpose  of  this  priority  is  to 
support  demonstration  projects  that 
develop  model  systems  of 
comprehensive  service  deUvery  to 
youths  and  yoimg  adults,  ages  17 
through  26.  Projects  must  provide  job 
training  services  to  youths  and  young 
adults  with  SED  or  SMI  to  prepare  them 
for  entry  into  the  labor  force. 

Competitive  Priority 

Competitive  preference  of  10  bonus 
points  will  be  given  to  applications  that, 
in  addition  to  meeting  the  absolute 
priority  described  under  this 
competition,  meet  the  2  requirements 
described  previously  imder  the 
competitive  priority  for  providing 
program  services  in  an  Empowerment 
Zone  or  Enterprise  Commimity. 

Under  this  program  a  project  is 
considered  to  be  providing  substantial 
services  if  a  minimum  of  51  percent  of 
the  persons  served  by  the  project  reside 
within  the  Empowerment  Zone  or 
Enterprise  Community. 

Applicable  Program  Regulations 

34  CFR  Parts  369  and  376. 
Program  Authority:  29  U.S.C.  777a(b). 
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Proiects  With  Industry  (PWI) 

Purpose  of  Program 

Projects  With  Industry  projects  create 
.    and  expand  job  and  career  opportimities 
for  individuals  with  disabilities  in  the 
competitive  labor  market  by  engaging 
the  talent  and  leadership  of  private 
industry  as  partners  in  the  rehabiUtation 
process.  PWI  projects  identify 
competitive  job  and  career  opportimities 
and  the  skills  needed  to  pwform  those 
jobs,  create  practical  settings  for  job 
readine^  and  training  programs,  and 
provide  job  placement  and  career 
advancement  services.    - 

Eligibility  Requirement 

Under  section  621(e)(2)  of  the 
RehabiUtation  Act  of  1973,  as  amended, 
new  grant  awards  imder  this  program 
can  be  made  only  to  eUgible  entities, 
identified  in  the  program  regulations  in 
34  CFR  379.2,  that  propose  to  provide 
services  to  individuals  with  disabiUties 
in  States,  portions  of  States,  Indian 
tribes,  or  tribal  organizations  that  are 
currently  unserved  or  tmderserved  by 
the  PWI  program.  Each  appUcant  is 
required  to  explain  in  its  appUcation 
why  the  geographic  area  it  proposes  to 
serve  is  currently  unserved  or 
imderserved  by  the  PWI  pn^ram. 

Competitive  Priority 

Competitive  preference  of  10  bonus 
points  wiU  be  given  to  appUcations  that 
meet  thfe  2  requirements  described 
previously  under  the  competitive 
priority  for  providing  program  services 
in  an  Empowerment  Zone  or  Enterprise 
Community. 

A  PWI  project  may  provide  services  at 
one  or  more  sites.  Under  this  program 
a  PWI  project  is  considered  to  be 
providing  substantial  services  in  a  zone 
or  convmimity  if  a  minimum  of  51 
percent  of  the  total  number  of  persons 
served  by  the  project,  irrespective  of  the 
number  of  sites,  reside  in  a  zone  or 
community  and  at  least  1  of  the  project 
sites  is  located  within  the  boundaries  of 
a  zone  or  community.  If  there  is  only 
one  project  site,  it  must  be  located 
within  the  boundaries  of  a  zone  or 
conununity. 

Applicable  Program  Regulations 

34  CFR  Parts  369  and  379. 

Program  Authority:  29  U.S.C.  795g.  . 

Intergovernmental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 


developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
docimient  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 

Dated:  December  5, 1994. 
Judith  E.  Heumann. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.235  Special  Projects  and 
Demonstrations  for  Providing  Vocational 
Rehabilitation  Services  to  Individuals  with 
Disabilities;  84.235  Special  Projects  and 
Demonstrations  for  Providing  Transitional 
Rehabilitation  Services  to  Youth  with 
Disabilities;  and  84.234  ProjecU  With 
Industry) 

(PR  Doc.  94-30251  Filed  12-8-94;  8:45  am) 
MLLMQ  CODE  4000-01-P 
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Special  Projects  and  Demonstrations 
for  Providing  Vocational  Rehabilitation 
Services  to  Indhriduals  With 
Disabilities;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  1995 

Purpose  of  Program:  This  program  is 
designed  to  award  grants  for  special 
projects  and  demonstrations  that  hold 
promise  of  expanding  or  otherwise 
improving  rehabilitation  services  to 
individuals  with  disabiUties,  especially 
individuals  with  the  most  severe 
disabilities. 

This  program  supports  the  National 
Education  Goal  that,  by  the  year  2000, 
every  adult  American  will  be  Uterate 
and  wiU  possess  the  knowledge  and 
skills  necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibiUties  of  citizenship. 

Eligible  Applicants:  States  and  other 
pubUc  and  nonprofit  private  agencies 
and  organizations. 

Deadline  for  Transmittal  of 
Applications:  March  13, 1995. 

Dateline  for  Intergovernmental 
Review:  May  1 1 ,  1995. 

Applications  Available:  December  15, 
1994. 

Available  Funds:  $1 ,253,000. 

Estimated  Range  of  Awards: 
$150,000-^200,000. 

Estimated  Average  Size  of  Awards: 
$179,000. 

Estimated  Number  of  Awards:  7. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 
Applicable  Regulations:  (a)  The 
Education  Department  General 


Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  79,  80. 81,  82. 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  Parts  369  and 
373. 

Priority 

The  priority  in  the  notice  of  final 
priorities  for  this  program,  as  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  appUes  to  this  competition. 

The  Department  anticipates  that  the 
Empowerment  Zones  and  Enterprise 
Communities  will  be  announced  by 
early  January  1995.  Interested 
individuals  may  contact  the  Department 
of  Housing  and  Urban  Development  at 
1-800-998-9999  for  additional 
information  on  the  Empowerment  Zone 
and  Enterprise  Community  program, 
including  which  communities  have 
appUed  for  designation  or  which  have 
been  selected. 

For  Applications:  Written  requests  for 
applications  should  be  addressed  to 
Pamela  Martin.  U.S.  Department  of 
Education,  600  Independence  Avenue 
SW.,  Room  3414  MES,  Washington.  D.C. 
20202-2741. 

Application  Request  Line:  (202)  205- 
9343;  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
R{»lay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

For  Further  Information  Contact: 
Thomas  Finch,  U.S.  Department  of 
Education,  600  Independence  Avenue. 
S.W.,  Room  3315  MES,  Washington, 
D.C.  20202-2650.  Telephone:  (202)  205- 
9796. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionarv 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Ser\'er 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  This  appUcation  notice  can 
also  be  viewed  on  the  Rehabilitation 
Services  Administration  Bulletin  Board 
System,  telephone  (202)  205-5574  (low 
speed-2400  bps  and  lower)  or  (202)  205- 
6147  (high  speed-9600  and  higher). 
However,  the  official  appUcation  notice 
for  a  discretionary  grant  competition  is 
the  notice  pubUsh^  in  the  Federal 
Register. 

Program  Authority:  29  U.S.C.  777a(a)(l). 
Dated:  December  5, 1994. 
Judith  E.  Heumann. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc.  94-30252  Filed  12-8-94;  8:45  am] 

BILLING  CODE  400»-01-l> 


63M4 


Federal  Regiatcr  /  Vol.  59,  No. 


/  Friday,  December  9,  1994  /  Notices 


UMI 


special  Preleeti  and  OemoRstralioas 
for  PfovMhiQ  TfaRaMonal 
Rehabilitation  Services  to  Youths  WWi 
Disabilities;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Yeer1985 

Piuposeo/Aipgnun:  This  program  is 
'designed  to  provide  job  training  for 
youtfis  with  disabilities  to  prepare  them 
for  entry  iikto  the  labor  force,  including 
competitive  or  supported  employment. 

This  program  supports  the  Natiimal 
Education  Goal  th^  by  the  year  2000. 
every  adult  American  will  be  literate 
and  will  possess  the  knowledge  and 
skills  necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  aixl 
ren>on^iIities  of  citizensh^ 

Bligibte  Applicants:  States  and  other 
public  and  nonprofit  private  agencies 

and  f»tW»niTatif>n< 

DeaSinefor  Transmittal  of 
Applications:  March  13. 1995. 

tkitelinefor  Intergovernmental 
Re\Fiew:  May  11. 1995. 

Apptieations  Available:  December  15. 
1994. 

Available  Funds:  $2,000,000. 

Estimated  Range  of  Awards: 
$175,000-^225,000. 

Estimated  Avenjge  Size  of  Awards: 
$200,000. 

Estimated  Number  of  Awards:  10. 

Note:  The  Departmeat  is  not  bound  by  any 
estimates  in  this  notice. 

Pro/ect  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
'  Administrative  Regulations  (EDGAR)  in 
34  (7R  Parts  74.  75,  77.  79,  80,  81. 82. 
85.  ud  86;  and  (b)  The  regulations  for 
this  pragiam  in  34  CFR  I^rts  369  and 
376. 

Priority:  The  priority  in  the  notice  of 
final  priorities  for  tlus  program,  as 
pubi^faed  elsewhere  in  this  issue  of  the 
Federal  Register,  applies  to  this 
competitioa. 

Tlie  Department  anticipates  that  the 
Empowerment  Zones  and  Enterprise 
Communities  will  be  aimounced  by 
early  January  1995.  Interested 
individuals  may  contact  the  Dep>artment 
of  Housing  and  Urban  Development  at 
1-800-998-9999  for  additional 
information  on  the  Empowerment  Zone 
and  Enterprise  Community  program, 
including  which  communities  have 
applied  for  designation  or  which  have 
been  selected. 

For  Applications:  Written  requests  for 
applications  should  be  addressed  to 
Ftoiela  Martin,  U.S.  Department  of 
Education.  600  Independence  Avenue. 
S.W..  Room  3414  MES.  Washington, 
D.C.  20202-2741. 
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CONTACT: 
Department  of 
dependence  Aveirae, 
MES,  Washington. 
D.C.  20202-2650]  Telephone:  (202)  205- 
9796.  ■ 

ut  the  Department's 
ities.  including  copies 
for  discretionary 
,  can  be  viewed  on 
electronic  bulletin 
telephone  (202)  260- 
9950;  or  on  the  Iiitemet  Gopher  Server 
at  GOPHER.ED.GDV  (under 
Annoimcements,  Bulletins,  and  Press 
Releases).  This  application  notice  can 
also  be  viewed  oA  the  Rehahilitation 
Services  Adminu  itration  Bulletin  Board 
System,  telephon  b  (202)  205-5574  (low 
speed-2400  bps  a  ad  lower)  or  (202)  205- 
6147  (hi^  speed  9600  and  hi^er). 
However,  the  official  application  notice 
for  a  discretionaiv  grant  competition  is 
the  notice  publisi  led  in  th«  Federal 
Register. 

Program  Autlieii  ty:  29  U.SC  777a(b). 
DatecL  Decambei  S.  1994. 
lu^lhE-IfauBiun, 

Assistant  Sectetary  for  Special  Education  and 
Rehabilitative  Services. 

(FR  Doc.  94-30253(Filed  12-8-94;  8:45  am] 
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Purpose  of  Program:  Projects  With 
Industry  (PWI)  projects  create  and 
expand  job  and  qareer  opportunities  for 
individuals  with|disabilities  in  the 
competitive  laboj'  market  by  engaging 
jdership  of  private 
ers  in  the  rehabilitation 
(ects  identify 
id  career  opportunities 
and  the  skills  needed  to  perform  those 
jobs,  create  practical  settings  for  job 
readiness  and  tr^ning  programs,  and 
provide  job  placement  and  career 
advancement  seijidces. 

This  program  supports  the  National 
Education  Goal  tpat,  by  the  year  2000, 
every  adult  American  will  be  literate 
and  will  possess  the  knowledge  and 
skills  necessary  I  o  compete  in  a  global 
economy  and  ex(  irdse  ihe  rights  and 
responsibilities  ( f  citizenship. 


Eligible  Applicants:  Employers  and 
profitmaking  and  nonprofit 
organizations:  designated  State  imits» 
labor  unions,  employers,  community 
rehabilitation  program  providers,  trade 
associations,  bdian  tribes  or  tribal 
organisitions,  and  other  agencies  or 
organizations  with  the  capacity  to  create 
and  expand  lob  and  career  opportunities 
for  individuals  with  disabilities. 

Only  applicants  that  propose  to  serve 
a  geographic  aoea  that  is  currently 
unserved  or  imderserved  by  the  PWI 
program  can  receive  new  awards  imder 
this  program. 

Deadline  for  Transnnfta/  of 
Applications:  March  13. 1995. 

Dateline  for  Intergovernmental 
i?eview;  May  11. 1996. 

Applications  Available:  December  15. 
1994. 

Available  Fands:  $1 ,700,000. 

Estimated  Range  of  A  wards: 
$190,000-S245JBOO. 

Estimated  Average  Size  of  Awards: 
$213,000. 

Estimated  Number  of  Awards:  7-9. 

Nate:  The  Depai^ment  is  not  bound  by^any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

AppHcable  Regumtitms:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EE)GAR>  in 
34  CFR  Parts  74,  75,  77.  79, 80. 81. 82. 
85,  and  86;  and  (b)  The  regulations  for 
this  pro-am  in  34  CFR  Parts  369  and 
379. 

Priority:  The  priority  in  the  notice  of 
final  priorities  fat  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  applies  to  this 
competition. 

The  Department  anticipates  that  (he 
Empowerment  Zones  and  Enterprise 
Communities  will  be  announced  by 
early  January  1995.  Interested 
individuals  may  contact  the  Department 
of  Housing  and  Urban  Development  at 
1-800-998-9999  for  additional 
infonnation  on  the  Empowerment  Zone 
and  Enterprise  Commimity  program, 
including  which  communities  have 
applied  for  designation  or  which  have 
been  selected. 

For  Applications:  Written  requests  for 
applications  should>be  addressed  to 
Constance  Pledger,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  3318  MES.  Washmgton, 
D.C.  20202-2741. 

Application  Request  Line:  (202)  205-  ' 
9343;  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-B339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Finch.  U.S.  Department  of  \ 


EducaUon,  600  todependence  Avenue 
S.W.,  Room  3315  MES,  Washington 
D.C.  20202-2650.  Telephone:  (202)  205- 
9796. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  elertronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
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9950:  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements.  Bulletins,  and  Press 
Releases).  This  application  notice  can 
also  be  viewed  on  the  Rehabifitation 
Services  Administi^tion  Bulletin  Board 
System,  telephone  (202)  205-5574  (low 
speed-2400  bps  and  lower)  or  (202)  205- 
6147  (high  speed-9600  and  higher) 
However,  the  official  application  notice 


for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authorit3r:  29  U.S.C.  795g. 
Dated:  December  5, 1994. 
Judith  E.  Heumann. 

Assistant  Secretary  for  Special  EducaUon  and 
netiabihtative  Services. 

(FR  Doc.  94-30254  Filed  12-8-94:  8:45  ami 
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Federal  Aviation  Admlnlstratton 

14  CFR  parts  121, 125,  and  135 
[DocfcMNo.  27S«7.  Nottc*  No.  94-34] 
RIN  2120-AF19 

Ravlaton  to  Minimum  Aititudas  for  tha 
Uaa  of  an  Autopilot 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  Federal  Aviation 
Administration  proposes  to  amend 
regulations  governing  the  use  of 
approved  flight  control  guidance 
systems  with  automatic  capability 
(autopilot).  Current  regulations  prohibit 
the  use  of  an  autopilot  at  altitudes  less 
than  500  feet  above  ground  level  (AGL) 
during  the  takeoff  and  initial  climb 
phases  of  flight.  The  proposed 
amendment  would  permit  the  use  of 
approved  autopilot  systems  for  takeoff 
and  initial  climb  phases  of  flight  if  the 
Administrator  authorizes  their  use  as 
stated  in  an  air  carrier's  operations 
specifications.  By  permitting  air  carriers 
to  take  advantage  of  technological 
improvements  in  the  operational 
capabilities  of  autopilot  systems,  safety 
will  be  enhanced  by  decreasing  pilot 
workload  during  the  critical  takeoff 
phase  of  flight.  This  amendment  is 
based  on  a  recommendation  from  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

DATES:  Comments  must  be  submitted  on 
or  before  January  9. 1995. 
ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration.  Office 
of  the  Chief  Counsel.  Attention:  Rules 
Docket  (AGC-10),  Docket  No.  27987. 
800  Independence  Avenue.  SW.. 
Washington.  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
27987.  Comments  may  be  examined  in 
Room  91 5G  weekdays  between  8:30  a.m. 
and  5:00  p.m.,  except  on  Federal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Temple.  AFS-410,  Flight 
Standards  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591, 
telephone  (202)  267-5824. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
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energy,  federalism. 


or  econcHnic  impac|  that  might  resxilt 
from  adopting  the  |roposals  in  this 
notice  are  also  in' 
comments  should 
cost  estimates.  Coi 
identify  the  regulal 
number  and  shouli 
triplicate  to  the  R 


specified  above, 
on  or  before  the  ck 
comments  specific 
by  the  Administrat 


personnel  concern^ 
rulemaking  will  I 
Commenters  wisl 


ed.  Substantive 
accompanied  by 
ents  should 
>ry  dof:ket  or  notice 
be  submitted  in 
s  Docket  address 
comments  received 
ing  date  for 
will  be  considered 
r  before  taking 
action  on  this  proposed  rulemaking.  The 
proposals  contained  in  this  notice  may 
be  changed  in  ligh^  of  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  ^ontact  witib  FAA 
with  this 
filed  in  the  docket, 
g  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  respo  ase  to  this  notice 
must  include  a  pre  iddressed.  stamped 
postcard  on  which  the  following 
statement  is  made:' "Comments  to 
Docket  No.  27987.1  The  postcard  will  be 
date  stamped  and  i  nailed  to  the 
commenter. 

AvailabiUty  of  NF  IMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitti  ig  a  request  to  the 
Federal  Aviation  /  dministration.  Office 
of  Public  Affaire,  I  .ttention:  Public 
Inquiry  Center,  AI A-220, 800 
Independence  Av«iue.  SW.. 
Washington,  DC  21591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM. 

Persons  interest  id  in  being  placed  on 
the  mailing  list  foi  futiire  NPRMs 
should  request  fro  n  the  above  office  a 
copy  of  Advisory  I  Circular  (AC)  No.  11- 
2A.  Notice  of  Prop  osed  Rulemaking 
Distribution  Syste  n.  which  describes 
the  application  pr  tcedure. 

Background 

Statement  of  the  P  roblem 

The  FAA  is  pro]  losing  to  amend 
§§  121.579, 125.32  9,  and  135.93  of  the 
Federal  Aviation  Regulations  (FAR)  to 
permit  certificate  folders  that  operate 
under  parts  121, 1^5,  or  135  to  obtain 
authorization  to  u$e  an  approved 
autopilot  system  for  takeoff  if 
authorized  by  the  FAA  as  stated  in  the 
certificate  holder's  operations 
specifications.  Section  121.579(a) 
currently  states  th$t  no  person  may  use 
an  autopilot  en  rotite,  including  cUmb 


and  descent,  at  an  altitude  above  die 
terrain' that  is  less  than  twice  the 
maximiun  altitude  loss  specified  in  the 
Airplane  Flight  Manual  for  a 
malfunction  ofthe  autopilot  under  • 
cruise  conditions,  or  less  than  500  feet, 
whichever  is  higher.  Section  125.329(a) 
states  that  no  person  may  use  an 
autopilot  at  an  altitude  above  the  terrain 
which  is  less  than  500  feet  or  less  than 
twice  the  nrnviTninn  altitude  loss 
specified  in  the  approved  Airplane 
night  Manual  or  equivalent  for  a 
malfunction  of  the  autopilot,  whichever 
is  higher.  Section  135.93(a)  states  that 
no  person  may  use  an  autopilot  at  an 
altitude  above  the  terrain  which  is  less 
than  500  fieet  or  less  than  twice  the 
maximum  altitude  loss  specified  in  the 
approved  Airplane  Flight  Manual  or 
equivalent  for  a  malfunction  of  the 
autopilot,  whichever  is  higher. 
Paragraphs  (b)  and  (c)  in  §  121.579. 
paragraphs  (b).  (c)  and  (d)  of  §  125.329, 
and  paragraphs  (b),  (c).  and  (d)  in 
§  135.93  provide  exceptions  to  this 
restriction  for  the  approach  and  landing 
phases  of  flight.  However,  the 
regulations  prohibit  the  use  of  an 
autopilot  system  at  altitudes  below  500 
feet  AGL  during  the  takeoff  and  initial 
climb  phases  of  flight  under  any 
condition. 

The  current  restrictions  in  the 
regulations  regarding  the  use  of  an 
autopilot  below  500  feet  AGL  have  not 
been  amended  since  1965,  when 
provisions  for  the  landing  phase  of 
ffight  were  incorporated  into  §  121.579. 
This  change  was  incorporated  into  part 
135  when  §  135.93  was  recodified  in 
1978,  and  into  part  125  when  §  125.329 
was  established  in  1980.  Although 
significant  improvements  in  autopilot 
technology  have  been  made,  the 
regulations  have  not  been  amended  to 
permit  the  use  of  an  autopilot  system 
during  the  takeoff  and  initial  climb 
phases  of  flight.  In  addition,  the  aviation 
industry  anticipates  further 
improvements  in  autopilot  technology, 
particularly  in  relation  to  using  the 
autopilot  during  the  takeoff  phase  of 
ffight. 

The  FAA  proposes  to  amend 
§§  121.579. 125.329,  and  135.93  in  this 
NPRM.  The  general  discussion  of  the 
proposal  is  based,  in  part,  on 
-  developments  of  autopilots  used  in  part 
121  operations.  However,  the  autopilot 
technology,  although  used  more  widely 
by  part  121  operatore,  is  always  used  by 
parts  125  and  135  operators.  In  addition, 
the  intent  and  safety  considerations 
presented  apply  equally  to  parts  121, 
125.  and  135  operations. 


History  of  §  121^79  of  FAR 

i     Part  121 .  Certification  and  Operations: 
Domestic,  Flag,  and  Supplemental  Air 
Carriers  and  Commenaal  Operators  of 
Large  Aircraft,  Sidipart  T— Flight 
Operations,  was  recodified  into  the  FAR 
in  1964  from  part  41  of  the  Civil  Air 
Regui^ioas.  No  substantive  ^Hangps 
were  oiatfe  to  miniminii  altitude 
requirements  for  the  use  of  autopilot 
systems  at  that  time. 

The  altitude  restrictions  of  §  121^79 
established  minimum  attitudes 
necessary  to  provide  pilots  with 
sufficient  altitude  for  obstacle  clearance 
and  the  reaction  time  needed  to 
disengage  the  autopilot  should  a 
malfimction  occur.  An  example  of  a 
particularly  critical  malfimction  is  a 
"hard-over. "This  malfimction  may 
occur  as  the  result  of  an  autopilot 
system  failure  where,  for  example,  the 
autopilot  pitch  control  channel  output 
commands  a  full  nose-down  deflection 
of  the  pilch  control  surfaces  of  the 
airplane,  resulting  in  an  abrupt  change 
in  the  attitude  of  the  airplane.  Early 
autopilot  systems  used  by  part  121  and 
other  operators  did  no<  provide  the 
system  redundancy  and  self-test  Caatures 
that  automatically  detect  aad 
compensate  for  the  £ailure  of  critical 
autopilot  components  and  preclude 
airplane  flight  oontrol  surface  "hard 
overs".  In  the  event  of  such  failures, 
pilots  were  required  to  disengage  the 
autopilot  and  manually  manipulate  the 
airplane  flight  controls  to  recover  from 
the  effects  of  flight  control  handovers. 
However,  the  capabihties  of  autopilot 
systems  have  increased  significantly; 
many  autopilots  are  now  designed  to 
detect  all  significant  autopilot 
malfunctions  and  ensure  zero  deviation 
from  the  intended  flight  path  (including 
zero  altitude  loss)  in  the  event  of 
autopilot  malfunction 

The  enhanced  capabilities  of  autopilot 
systems  and  other  flight  instrumentation 
have  facilitated  a  reduction  in  minimum 
visibility  requirements  for  flight 
operations.  In  an  effort  to  promote  the 
increased  use  of  an  all-weather  landing 
system,  the  FAA  amended  §  121.579  to 
permit  the  use  of  an  autopilot  equipped 
with  an  approach  coupler,  to 
touchdown,  as  approved  in  the  air 
carrier's  operations  specifications 
(Amendment  121-13, 30  FR 14781, 
November  22, 1965).  This  ampadment 
facilitated  the  development  of  Category 
1, 11.  and  IH  instrument  landing  S3^em 
(ILS)  The  use  of  these  instrument 
approach  systems  increased  the  safety  of 
routine  flight  and  ianding  operations 
conducted  in  maigmal  weather. 
However,  at  the  time  (he  r^uiation  was 
amended,  the  aviation  industry  did  not 
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anticipate  that  tecfanokgical 
improvements  would  provide  the  ability 
to  safely  use  an  autopilot  system  during 
the  takoff  and  initial  climb  phases  ot 
flight.  As  a  result,  the  amendment 
addressed  only  the  appraedi  and 
landing  pihases. 

In  Kta^  1990,  USAir  petitioned  the 
FAA  for  an  exemption  from  §  121.579(a) 
of  the  FAR  to  allow  the  autopilot  on 
USAir's  Fokker  100  aircraft  to  be 
engaged  during  the  takeoff  phase  of 
ffight  at  an  altitude  of  100  fe^  AGL 
(Exemption  No.  5449,  Docket  No.  26218, 
55  FR  31021.  July  30, 1990).  In  response 
to  the  petition  for  exemption,  the  FAA 
stated  that  it  recognized  the 
considerable  improvements  in  the 
reliabihty  and  performance  of  autopilot 
systems  in  recent  years.  However,  the 
FAA  denied  the  petition  on  May  6. 
1992,  because  USAir  did  not  provide 
the  FAA  with  sufficient  documentation 
verifying  the  FAA's  approval  of  that 
particular  autopilot  system.  At  that 
time,  the  FAA  decided  that  the  ARAC 
should  consider  the  issue  and  make 
recommendations  pertaining  to 

regulatOiy  rhangoy 

The  ARAC  was  chartered  in  February 
1991  to  provide  recommendatiQns  to  the 
FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification  and  the  Director  of 
Rulemaking,  on  FAA  rulemaking 
activity  related  to  aviation  safety  issues 
such  as  air  carrier  operations.  ITie 
ARAC  Autopilot  Engagement 
Requirements  Workii^  Group  was 
established  to  determine  the  criteria  lor 
autopilot  engagement  and  to  address 
existing  autopilot  technology. 

History  af§  125329  of  the  FAR 

On  October  2. 1980,  the  FAA  issued 
regulations  establishing  certification 
and  operations  rules  for  Jarge  airplanes 
having  a  seating  capacity  of  20  or  more 
passengers  or  a  maximum  payload 
capacity  of  6,000  potmds  or  more  when 
used  in  other  than  common  carriage. 
(45FR672141  This  rule  was  the 
outgrowth  of  an  in-depth  study  of  other 
than  common  carriage  charter 
operations  using  large  airplanes.  TTiat 
study  began  in  1970  at  the  direction  of 
the  Secretary  of  Transportation.  The 
authors  of  the  study  recommended  that 
regulations  be  developed  for  large 
airplanes,  pressurized  airplanes,  and 
turbine-poH'ered  airplanes  engaged  in 
other  than  common  carriage.  Some  of 
the  requirements  and  restrictions 
formerly  codified  in  parts  121  and  135 
were  also  included  io  part  125  if  they 
were  deemed  essential  for  safety 
reasons;  thus  §  125.329  was  codified.  Its 
purpose  is  to  {Hovide  passengers 
traveling  on  large  airplanes  operated  in 


noncommon  carriage  widi  a  level  of 
safety  similar  to  that  provided  by  parts 
121  and  135  for  purposes  of  autopilot 
requii^ments. 

History  of  FAR  §  135.93 

In  1978.  part  135,  Air  Taxi  Operatora 
and  Commercial  Operators,  was 
substantially  revised  (43  FR  46783, 
October  10, 1978)  and  the  requirements 
of  §  121.579  concerning  autc^ot  uae 
were  substantially  incorporated  into 
§  135.93.  The  purpose  of  the  revision 
was  to  provide  passengers  traveling  on 
commuter  air  carrier  or  on-demand  air 
taxi  flights  with  a  level  of  safety  similar 
to  the  level  of  safety  provided  by  part 
121  operators.  The  amendment  included 
minor  language  revisions  to  improve  the 
clarity  of  the  regulation.  No  significant 
changes  have  been  made  to  the 
regulation  since  it  as  ad<^ted. 

General  Discussion  of  the  Prtqwsal 

The  ARAC  and  some  industry 
members  have  expressed  their  opinion 
that  amending  the  regulation  to  permit 
increased  usage  of  autopilot  engagement 
during  takeoff  would  have  certain 
benefits,  such  as  allowing  pilots  to  focus 
proportionatefy  more  attention  on 
duties  other  than  the  manual 
manipulation  of  the  flight  controls  and 
constant  surveillanoe  of  the  cockpit 
instruments  during  the  critical  takeoff 
phase  of  flight.  Based  on  current 
autopilot  technology,  the  expectation 
that  technok)^  will  continue  to 
advance,  and  the  safety  benefits '  that 
would  result  from  using  improved 
technology,  the  FAA  has  reevaluated  the 
restrictions  of  the  current  regulations 
and  proposes  to  amend  the  rules.  The 
intent  of  the  proposed  rules  is  to  permit 
authorization  for  the  use  of  an  autopilot 
during  the  takeoff  and  initial  climb 
phases  of  flight;  to  enable  part  121, 125 
and  135  operators,  when  authorized,  to 
use  existing  technology;  and  to  further 
promote  technological  advancers  while 
increasing  the  levH  of  pubKc  safety. 

Uie  of  Autopilot  Systems  Below  500 
Feet 

Se\^eral  txajisport  category  aircraft  are 
currently  equipped  with  approved 
autopilot  systems  evaluated  by  the  FAA 
during  the  aiicrafi  certification  process 
to  determine  the  minimum  safe  altitude 
engagement,  for  operational  use  at 
altitudes  below  500  feet  AGL.  These 
autopilot  systems  are  identified  by  make 
and  model  in  the  airplane  flight  manual 
(AFM)  and  the  minimum  safe  autopilot 
engagement  altitude  for  that  particular 
make  and  model  <rf  autopilot  is  also 
stated  in  the  AFM.  However,  because  of 


■  See  disTBssion  under  "Salety  Benefits." 
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the  restricUons  in  the  applicable 
regulations,  AFM  authorization  alone 
does  not  permit  such  autopilots  to  be 
used  to  the  level  of  their  demonstAted 
capability  by  certificate  holders 
operating  under  parts  121, 125,  or  135. 
In  proposing  this  amendment,  the  FAA 
recognizes  that  airworthiness  approval 
expressed  in  an  airplane's  AFM  is  a 
prerequisite  to  permitting  these 
autopilot  systems  to  be  used  during 
takeoff  under  the  operating  rules  of 
parts  121, 125,  and  135.  Examples  of 
transport  category  aircraft  that  have 
autopilot  systems  identified  in  their 
AFMs  that  specify  that  such  autopilots 
may  be  engaged  below  500  feet  AGL 
include  the  Boeing  747-400,  approved 
for  autopjlot  engagement  at  250  feet 
AGL  after  takeoff;  the  Boeing  757  and 
767,  approved  for  autopilot  engagement 
at  200  feet  AGL;  and  the  Fokker  100, 
approved  for  autopilot  engagement  at 
400  feet  AGL  In  order  to  obtain  the 
certification,  it  was  necessary  for  the 
manufactiirer  to  demonstrate  low 
altitude  engagement  for  the  autopilot, 
after  takeoff,  as  safe  and  as  part  of  the 
airworthiness  certificate  of  the 
particular  system  and  autopilot  on  the 
airplane. 

Further,  European  civil  aviation 
authorities  have  approved  the 
engagement  of  particular  autopilot 
systems  on  particular  aircraft  used  in  air 
carrier  operations  at  altitudes  below  500 
feet  AGL  during  takeoff.  For  example, 
the  Dutch  Ministry  of  Transport,  Public 
Works  and  Water  Management. 
Airworthiness  Division,  Aeronautical 
Inspection  Directorate,  approved  the 
engagement  of  an  Automatic  Flight 
Control  and  Augmentation  System 
(AFCAS)  in  the  Fokker  100  at  35  feet 
AGL  during  takeoff. 

Safety  Benefits 

In  addition  to  permitting  the  use  of 
autopilots  with  improved  capabilities, 
the  proposed  amendments  to 
§§  121.579, 125.329,  and  135.93,  if 
adopted,  would  enhance  public  safety 
by  decreasing  pilot  workload  during  the 
critical  takeoff  phase  of  flight.  As  a 
practical  matter,  this  means  that  a  pilot 
will  spend  less  time  manipulating  the 
controls  and  more  time  making  other 
critical  observations.  Allowing  the 
engagement  of  an  autopilot  during  the 
takeoff  phase  of  flights  would  enable  the 
pilot  to  monitor  the  performance  of  the 
aircraft  while  performing  other  critical 
functions,  such  as  remaining  alert  to  the 
occurrence  of  airplane  malfunctions  and 
the  presence  of  other  aircraft  during 
takeoff.  This  is  particularly  important 
when  the  aircraft  is  in  the  terminal  area 
and  exposed  to  more  traffic.  The  pilot's 
aoiUty  to  devote  more  attention  to  the 


environment  ou  side  the  cockpit 
supports  the  "sflf9  and  avoid"  concept, 
use  of  an  autopilot 
t  flight  maneuvers 
zed  climb  profiles, 
e  performance  of  such 
!es  the  flight  crew  to 
tify  any  deviations 
from  expected  aircraft  performance, 
thus  improving  he  pilot's  opportimity 
to  quickly  comp  snsate  for  the  deviation. 
Thus,  since  pilo  s  may  more  readily 
identify  problen  is  and  may  have  more 
time  to  take  acti  m  to  compensate  for 
deviations,  the  ^vel  of  safety  should  be 
increased. 


In  addition, 
ensures  consist 
such  as  standari 
Consistency  in 
maneuvers  enal 
more  readily  idi 


Intent  of  the  Pnkyosal 

The  FAA  andjthe  aviation  industry 
anticipate  that  ftirther  technological 
advances  will  l^d  to  the  evolution  of 
autoflight  guidance  systems  that  can 
safely  be  used  fibm  initiation  of  takeoff 
roll  to  completion  of  landing.  Flexibility 
in  the  approval  6f  minimum 
engagement  altitudes  would  allow  the 
industry  to  worl ;  toward  this  goal  and  at 
the  same  time  vt  ould  provide  the 
authorization  re  juirements  necessary  to 
ensure  that  the  i  adustry  meets  or 
exceeds  the  leve  1  of  safety  established 
by  the  current  n  gulation. 

Related  Activity 

If  this  proposj  il  is  adopted,  the  FAA 
plans  to  issue  aj  i  advisory  circular  (AC) 
in  conjunction  ^  trith  the  publication  of 
the  final  rule.  T  le  AC  would  provide 
guidelines  for  o  >taining  operational 
approval  for  the  use  of  an  approved 
autopilot  systen  i  during-the  takeoff 
phase  of  flight. ,  Approval  would  be 
based  on  the  aii  worthiness  approval  of 
a  particular  auti  ipilot  system  installed 
on  a  particular )  irplane  and  on  the 
FAA's  evaluatic  n  of  the  applicant's 
operational  con  :epts,  manuals,  and 
procedures;  airl  ome  equipment;  airport 
and  groimd  faci  ities  used  in 
conjunction  wit  i  the  autopilot  systems; 
flight  crew  trailing  and  proficiency 
programs;  and  ajircraft  and  equipment 
maintenance  programs.  The  operational 
aspects  address  id  in  the  AC  would  be 
similar  to  those  addressed  in  AC  No. 
120-28,  Criteria  for  Approval  of 
Category  III  Lan  ling  Weather  Minima 
(March  9, 1984)  which  provided 
guidance  for  ob  aining  the  approval  of 
Category  III  lan(  ing  weather  minima  by 
amending  the  ci  rtificate  holder's 
operations  spec  fications,  as  permitted 
by  §  121.579(c) 

Proposed  Ameildment 

Section  121. 57i 


Section  121. 5p9 
by  adding  a  ne\ 


would  be  amended 
paragraph  (d).  which 


would  allow  the  Administrator  to  issue 
operations  specifications  that  establish 
the  minimum  altitude  permitted  to 
engage/use  an  autopilot  during  the 
takeoff  and  initial  climb  phases  of  flight. 
In  addition.  §  121.579(a)  would  be 
amended  by  striking  the  words 
"paragraphs  (b)  and  (c)"  and  inserting 
the  words  "paragraphs  (b),  (c),  and  (d)." 

Section  125.329 

Section  125.329  would  be  amended 
by  adding  paragraph  (e)  to  allow  the 
Administrator  to  issue  operations 
specifications  that  estabUsh  the 
minimum  altitude  permitted  to  engage/ 
use  an  autopilot  during  the  takeoff  and 
initial  climb  phases  of  flight.  In 
addition.  §  125.329(a)  would  be 
amended  by  striking  the  words 
"paragraphs  (b),  (c),  and  (d)"  and 
inserting  the  words  "paragraphs  (b),  (c), 
(d),  and  (e)." 

Section  135.93 

Section  135.93  would  be  amended  by 
redesignating  paragraph  (e)  as  paragraph 
(f)  and  adding  a  new  paragraph  (e)  to 
allow  the  Administrator  to  issue 
operations  specifications  that  estabUsh 
the  minimum  altitude  permitted  to 
engage/use  an  autopilot  during  the 
takeoff  and  initial  climb  phases  of  flight. 
In  addition,  §  135.93(a)  would  be 
amended  by  striking  the  words 
"paragraphs  (b),  (c).  and  (d)"  and 
inserting  the  words  "paragraphs  (b),  (c). 
(d),  and  (e)." 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed 
amendment  to  §§  121.579, 125.329.  and 
135.93  have  previously  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120- 
0008. 

Economic  Assessment 

The  FAA  has  determined  that  this 
rulemaking  is  not  a  significant 
rulemaking  action  as  defined  by 
Executive  Order  12866,  and  therefore  no 
assessment  is  required.  In  accordance 
with  Department  of  Transportation 
Pohcies  and  Procedures  (44  FR 11034; 
February  26, 1979]  when  the  impact  of 
the  proposed  regulation  would  be 
minimal  if  adopted,  a  full  regulatory 
evaluation  does  not  need  to  be  prepared. 
The  following  discussion  provides  an 
economic  assessment  of  the  proposal's 
anticipated  costs  and  benefits. 
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Costs 

The  proposed  amendment  would 
allow  air  carriers  and  commercial 
operators  to  seek  authorization  for  the 
use  of  autopilot  systems  at  altitudes  that 
woiUd  be  prohibited  under  current 
regulations.  Because  the  decision 
whether  to  seek  authorization  for  the 
use  of  autopilot  is  optional,  the 
proposed  amendment  would  not  impose 
any  additional  costs  on  certificate 
holders  that  operate  under  parts  121, 
125,  or  135. 

A  certificate  holder  may  obtain 
authorization  to  amend  its  operations 
specifications  to  use  an  approved 
autopilot  system  provided  it  is  able  to 
show  that  it  either  meets  the  guidelines 
in  AC  1.20-AFGS  or  an  acceptable 
alternate  means.  Once  authorization  is 
given,  the  air  carrier  or  commercial 
operator  would  incur  minimal  training- 
related  costs.  No  significant  additional 
pilot  training  would  be  required  because 
system  usage  and  procediues  training 
for  use  of  the  system  during  the  takeoff 
phase  of  flight  is  expected  to  mirror  the 
aurrent  training  requirements  for  the  use 
of  the  autopilot  system  for  Category  I,  n, 
and  m  instrument  approaches. 
Completion  of  autopilot  systems 
training  is  cinrently  documented  in 
pilot  training  records.  However,  it  may 
be  necessary  to  minimally  modify  pilot 
training  programs  and  related 
documentation  to  specifically  address 
the  use  of  the  autopilot  system  during 
the  takeoff  phase  of  flight.  Furthermore, 
air  carriers  and  commercial  operators 
are  expected  to  have  fittle  if  any 
additional  equipment  costs  because  the 
autopilot  equipment  that  would  be  used 
for  the  takeoff  phase  of  flight  would,  in 
most  cases,  be  the  same  equipment  that 
is  currently  used  to  conduct  Category  I, 
n,  and  III  approaches. 

Benefits 

This  proposal  would  have  only 
positive  effects  on  the  safety  of  air 
operations.  As  with  any  change  to 
operations  specifications  the  FAA 
would  reserve  the  right  to  determine 
whether  suggested  revisions  to  an  air 
carrier's  operations  specifications  meet 
the  various  criteria  and  guidelines  that 
would  ensure  that  the  current  level  of 
safety  is  met  or  exceeded. 

The  use  of  the  autopilot  system  below 
500  feet  AGL  would  enable  the  pilot  to 
monitor  the  performance  of  the  aircraft 
while  performing  other  safety-related 
functions,  such  as  scanning  the  outside 
area  for  other  aircraft.  Since  less  time  is 
spent  manipulating  the  controls,  the  use 
of  the  autopilot  would  also  enable  the 
fhght  crew  to  more  readily  idoitify  any 
deviations  from  expected  aircraft 


performance  thus  increasing  the  pilot's 
opportunity  to  quickly  respond  to  any 
aircraft  malfunctions.  Increasing  the 
pilot's  opportunity  to  scan  the  area 
outside  the  aircraft  for  other  airborne 
traffic,  to  detect  aircraft  malfunctions, 
and  to  more  quickly  respond  to 
problems  will  increase  die  level  of 
safety. 

International  Trade  Impact  Analysis 

The  FAA  has  determined  that  the 
proposed  amendments  to  parts  121, 125. 
and  135,  if  adopted,  would  not  have  a 
significant  impact  on  international 
trade.  The  proposal  is  expected  to  have 
no  negative  impact  on  trade 
opportimities  for  U.S.  Firms  doing 
business  overseas  or  foreign  firms  doing 
business  in  the  United  States. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

In  keeping  with  U.S.  obfigations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  ICAO  Standards  and 
Reconunended  Practices  (SARP)  to  the 
maximiun  extent  practicable.  In 
reviewing  the  SARP  for  air  carrier 
operations  and  JAR-CffS  1,  the  FAA 
finds  that  there  is  not  a  comparable  rule 
under  either  ICAO  standards  or  the  JAR. 

Regulatory  Flexibility  Deterimination 

Congress  enacted  the  Regulatory 
Flexibility  Act  (RFA)  of  1980  (Pub.  L. 
96-354)  to  ensure  that  small  entities  are 
not  imnecessarily  and 
dispropriationately  burdened  by 
government  regulations.  The  RFA 
requires  agencies  to  review  proposed 
rules  that  may  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  proposed  rule  would 
impose  no  additional  costs  on  air 
carriers;  therefore,  it  would  not  have  a 
significant  economic  impact  on  small 
business  entities. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 


and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  proposed  regulation  is  not  a 
significant  rulemaking  action  under 
Executive  Order  12866.  This  proposed 
rule  is  also  considered  nonsignificant 
under  Department  of  Transportation 
Regulatory  Policies  and  Procedures 
I44FR11034;  February  26, 1979)  In 
addition,  the  FAA  certifies  that  this 
proposal,  if  adopted,  would  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
RFA. 

ListofSubiects 

14  CFR  Part  121 

Air  carriers,  Air  transportation. 
Aircraft,  Aircraft  pilots.  Airmen. 
Airplanes,  Airports,  Airworthiness 
directives  and  standards,  Aviation 
safety.  Pilots,  Safety,  Transportation. 

14  CFR  Part  125 

Air  carriers.  Air  transportation. 
Aircraft,  Airmen,  Airworthiness, 
Aviation  safety.  Pilots,  Safety. 

14  CFR  Part  135 

Air  carriers.  Air  transportation. 
Aircraft,  Airmen,  Airworthiness, 
Aviation  safety.  Pilots,  Safety. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  parts  121, 125.  and 
135  of  the  Federal  Aviation  Regulations 
(14  CFR  parts  121, 125.  and  135)  as 
follows:        "^ 

PART  121-CERTIFICAT10N  AND 
OPERATIONS:  DOMESTIC,  FLAG.  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  part  121  • 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1354(a).  1355. 
1356. 1357. 1401. 1421-1430. 1472. 1485. 
and  1502: 49  U.S.C  106(g). 

2.  Section  121.579  is  amended  by 
revising  the  phrase  "paragraph  (b)  and 
(c)"  in  paragraph  (a)  to  read  "paragraph 
(b),  (c),  and  (d)"  and  adding  new 
paragraph  (d)  to  read  as  follows: 

$121,579    Minimum  altitudes  for  use  of 
autopilot 

(d)  Takeoffs.  Notwithstanding 
paragraph  (a)  of  this  section,  the 
Administrator  issues  operations 
specifications  to  allow  the  use  of  an 
approved  autopilot  system  with 
automatic  capability  during  the  takeoff 


Federal  RegirtBr  /  Vol.  59,  No.  236  /    'riday,  December  9.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  236  /  Friday.  December  9.  1994  /  Proposed  Rules  63873 


and  initial  clinb  {diase  of  fU^t 
provided: 

(1)  The  system  is  not  engaged  prior  to 
the  minimum  engagemeat  certification 
re^rtctioB  specified  in  the  Airplane 
Flight  Manual;  and 

(2)  The  Administrator  finds  that  the 
use  of  the  system  will  not  otherwise 
affect  the  safety  standards  required  by 
this  saction. 

PART  125— CERTnCATlON  AND 
OPEftATlOIIS:  AIRPLANES  HAVINQ  A 
SEATMQ  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAO  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

3.  The  authority  citation  for  part  125 
continues  to  read  as  foUows: 

Auihoril|R49U.SXl  upp.  1354. 1421 
tfarou^  MSB.  end  1502;  49  U^.C  106(g). 
Revised  PlA.  L.  «7-449.  jMuaiy  12. 19B3. 

4.  Section  125.329  is  amended  by 
revising  the  phrase  "pan^raph  (b).  (c). 
and  (d)"  in  paragraph  (a)  to  read 
"paragraph  (b).  (c).  (d),  and  (e)"  and 
adding  new  paragraph  (e)  to  read  as 
follows: 

S12S.329   Minimum  altitudes  for  use  of 
autopilot 

*        •        •      *  •        • 

(e)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Adodnistrator  issues 
operations  spetdfications  to  allow  the 
use  of  aa  appfoyed  autopilot  system 
with  autaaaalic  capability  during  the 
takeoff  aad  initial  dimb  phase  of  flight 
provided: 

(1)  The  systeoB  is  not  engaged  prior  to 
the  minimum  engagement  certification 
restricticm  specified  in  the  Airplane 
Flight  Mannal:  and 

(2)  The  Administrator  finds  that  the 
use  of  die  system  will  not  otherwise 
affect  the  safiety  standards  required  by 
this  section. 

PART  13S-AIR  TAW  OPERATORS 
ANDXX)MMERCIAL  OPERATORS 

5.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Autfaerily:  49  US.C  app.  1354(a).  1355(4i), 
1421  tiurough  1431.  and  1502: 49  U.S.Q 
106(g]. 

6.  SectioD  135.93  is  amended  by 
revising  the  phrase  "paragraph  (b).  (c). 
and  (d)"  in  paragraph  (a)  to  read 
"paragraphs  (b).  (c).  (d).  and  (e)," 
redesignating  and  republishing 
paragraph  (e)  as  paragraph  (f).  and 
adding  new  paragraph  (e)  to  read  as 
follows: 


(e)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Anministrator  issues 
operations  specifications  to  allow  die 
use  of  an  approved  autopilot  system 
with  autofloatic  capability  during  the 
takeoff  and  initial  climb  phase  of  flight 
provided:  { 

(1)  The  system  is  not  engaged  prior  to 
the  minimum  engagement  certification 
restriction  specified  in  the  Airplane 
Fli^  Manual;  anf 

(2)  Hie  Administrator  finds  that  the 
use  of  the  sy^em  yiriU  not  otherwise 
affect  the  safiety  st^dards  required  by 
this  section. 

(f)  This  section  ^loes  not  apply  to 
operations  condudted  in  rotorcraft. 

Issued  in  Washington,  O.C,  on  December 
2.1994.  I 

Thomas  C  Aocarii,| 

Director.  Flight  Stai^ards  Service. 

Subject:  Critmia  f^r  Operational 

Approval  of  Auto  Flight  Guidance 

Systems  (AFOS) 

1.  Purpose  { 

This  advisory  c^cular  (AC)  states  an 
acceptable  meaosjbut  not  the  only 
means,  for  obtaining  opoational 
approval  of  the  initial  engagement  or 
use  of  an  Auto  Flint  Guidance  Sy^em 
(AFCS). 

2.AppUcabHity 

The  criteria  conlained  in  this  AC  are 
appIicsMe  to  opeietors  using 
commercial  turoolBt  and  turbopn^ 
aircraft  holding  Fed^al  Aviation  . 
Administrations  (FAA)  operating 
authority  issued  under  Parts  121. 125. 
and  135  of  the  Feoeial  Aviation 
Regulatioos  (FAR|.  The  FAA  may 


approve  the  AFG£ 


operation  for  those 


§135.93 
use. 


Aulopllot:  Mintmum  altftudes  for 


UMI 


operators,  where  i  ecessary.  by 
amending  the  app  ii»nt's  operations 
specifications  (OF  SPECS). 

3.  Background 

a.  There  are  nov '  exceptions  to  the 
general  regulation ;  prohibiting  the  use 
of  autopilots  at  alt  tudes  less  tiban  500 
feet  above  ground  level  during  the 
takeoff  and  climb  phases  of  flight.  This 
AC  provides  guiduice  to  certificate 
holders  seeking  F^A  q>erational 
approval  of  the  initial  engagement  or 
use  of  an  AFCS  inj  order  to  take 
advantage  of  technological 
improvements  in  ne  operational 
capabilities  of  autopilot  systems, 
particularly  at  lovjer  altitudes.  Hiis  AC 
complements  a  ru|e  change  that  would 
allow  the  use  of  ai|  autopUot, 
certificated  and  operationally  approved 
by  the  FAA.  at  altftudes  less  than  500 
feet  above  ground  pevel  in  the  vertical 
plane  and  in  accordance  with  Sections 
121.189(d)(2)  or  l|5.367(a)(3)  of  the 
FAR.  in  the  lateral  plane. 


4.  Definitions 

Airplane  F/ightManoaf  (AFM)—A 
document  (under  Section  25.1581  of  the 
FAR)  whidi  is  used  to  obtain  an  FAA 
type  certificate.  This  document  contains 
the  operating  ptocednres  and 
limitations  and  performance 
information  applicabie  to  a  particular 
airplane  type  in  order  to  safely  operate 
that  aircraft  and  conform  to  the  type 
certificate. 

AatopiJot-'An  aircraft  system  and 
associated  sensors  designed  to  provide 
automatic  control  of  the  pitch,  roll  and 
in  certain  instances,  yaw  axis  of  an 
aircraft 

Aubo  FUg^  Guidaace  Syst^ 
(AFGSh-Aiici^  systems,  such  as  an 
autopilot,  autothiottles,  displays,  and 
controls,  that  aie  iiUerconnected  in  such 
a  manner  to  allow  the  crew  to 
automatically  control  the  aircrafi's 
lateral  and  vwtical  fl^ht  path  and 
speed.  A  fliglrt  management  system 
(FMS)  is  sometimes  associated  with  an 
AFCS. 

Auto  Thmtde  System  (ATSh-A 
system  selected  by  the  crew  to  provide 
automatic  engine  thrust  control,  as 
required,  to  achieve  and  nwint»iTi 
desired  airciaft  speed  or  vertical  fli^t 
profile. 

Control  Wheel  Steering  fCVirs;— A 
selectable  feature  of  some  autopilots 
that  directly  relates  oontr^  wheel 
displacement  to  a  desired  aircraft 
response.  The  pilot's  force  or 
displacement  inputs  of  the  control 
wheel/column  or  stick  are  transmitted 
by  the  autopilot  into  appropritfe 
commands  to  the  control  surfeces  to 
achieve  the  desired  airoaft  pitch.  nAl, 
or  yaw  response. 

Ffigfit  Director  (FD}—An  instrument 
display  system  providing  visual 
commands  for  aircraft  control  by 
displaying  appro{»iate  command 
incQcatiims  on  the  primary  fli^t 
display.  The  flight  crew  use  these 
command  indications  to  manually  fly 
the  aircraft  or  monitor  the  autopilot 

Flight  Management  Systems  (FMSf — 
An  iot^ated  system  used  by  flight 
crews  for  flight  planning,  navigation, 
performance  management,  aircraft 
guidance  and  flight  progress  monitoring. 

Uhumum  Altitude  for  AFCS 
Engagement— Uuiess  othmynae 
specified  by  the  FAA,  the  minimum 
height  relevant  to  certain  factors 
including  the  airport  elevation  and 
runway  elevation  ovw  which  the  crew 
may  either  initially  engage  an  APGS  far 
autmnatic  flight  after  takeoff  or  allow 
the  AFCS  to  ronain  engaged  during 
approadt  end  landing. 


5.  Discussion 

a.  AFCS  cai>abilities  have  steadily 
increased  and  improved  with  time. 
Flight  crews  now  routinely  use 
autoflight  features  that  are  operational 
during  takeoff  and  landing/roll-out  (e.g. 
control  wheel  steering,  automatic 
landing,  automatic  throttles,  and  wing- 
load  alleviation). 

b.  Some  aircraft  now  have  automatic 
features  identified  for  operations 
specifically  at  low  altitudes  (e.g.  for 
noise  abatement)  which  when  used, 
contribute  to  performance,  workload, 
cost,  noise,  and  safety  benefits.  Such 
features  are  certificated  on  the  aircraft 
by  either  type  certification  or 
supplemental  type  certification. 
Operators  may  obtain  operational 
approval  for  service  use  by  following 
the  guidance  in  this  AC.  This  guidance 
should  meet  the  intent  of  Section 
121.579, 125.329,  and  135.93  of  the  FAR 
for  operational  approval  for  existing 
aircraft  and  describe  acceptable 
methods  for  demonstration  of  these 
systems  for  new  or  modified  aircraft. 

c.  Initial  engagement  of  the  AFCS  at 
the  altitude  spedfied  in  the  Airplane 
Flight  Manual  (AFM)  may  be  authorized 
upon  approval  by  the  principal 
operations  inspector  (POl)  for  the 
certificate  holder.  POI's  would  revise 
the  appropriate  section  of  the  operations 
specifications  (OPSPECS).  The 
expectation  is  that  as  technology 
continues  to  advance,  additional 
operational  and  safety  benefits  can  be 
derived  trom  using  improved  autopilot 
technology.  Such  a  benefit  may 
eventually  include  the  use  of  an  AFCS 
fiom  the  beginning  of  the  takeoff  phase 
of  flight. 

6.  Operati<mal  Concept 

a.  The  AFGS,  as  discussed  in  this  AC, 
consists  of  an  Autopilot  (pitch,  roll,  and 
yaw)  Flight  Guidance  System,  that  if 
used  in  conjunction  with  other  available 
components  such  as  FMS,  autothrottle, 
etc.,  will  enhance  safety  and  ease  pilot 
workload.  Any  or  all  of  the  many 
available  automatic  operational  features 
are  selectable  at  tl\e  pilot's  discretion  in 
modem  transport'aircraft.  This  allows  a 
clear  distinction  to  be  made  in  contrast 
to  the  primary  flight  control  system  that 
may  also  be  laigely  automatic  and 
electronic  but  is  not  normally 
deselectable  at  the  crew's  discretion,  e.g. 
such  as  the  yaw  dampners. 

b.  There  are  several  functions  of  an 
AFGS  that  could  be  presented  for 
operational  approval.  These  functions 
could  be  used  singularly  or  in 
combination  with  each  other.  They  may 
be  operationally  approved  by  the 
Administrator  through  the  certificate 


holder's  training  and  maintenance 
programs.  The  following  are  examples 
of  these  functions: 

(1)  Setting  takeoff  thrust 

(2)  Initial  climb 

(3)  Noise  abatement  profiles    . 

(4)  Engine  failure  recognition 

c.  Operational  approval  for  use  of  the 
above  functions  may  include  the 
folloMring: 

— ^Airborne  equipment 
— Groimd  equipment 
— ^Maintenance 

Training 

Equipment  requirement 
— ^Flight  operations 

Training 

Operating  procedures 

7.  Airport  and  Ground  Facilities 

An  applicant  authorized  to  use  an 
AFGS  may  have  certain  constraints 
related  to  airports  or  ground  facilities 
specified  in  the  operators  OPSPECS 
where  such  specific  provisions  are 
necessary  (e.g.  operations  based  on 
special  procedures  at  airports  with 
adjacent  moimtains  terrain,  operations 
requiring  runway  guidance  information, 
etc.). 

8.  Airborne  equipment 

AFGS  system  criteria  will  be  defined 
in  the  AFM. 

9.  Pilot  Training  and  Proficiency 
Program 

The  operator's  training  program  for 
flight  crewmembers  should  provide 
training  in  the  following  subjects: 

a.  Airport  and  ground  facilities — as 
defined  in  the  airborne  equipment 
certification,  AFM,  and  OPSPECS. 

b.  Flight  training  program: 

(1)  For  pilot  certification/type  rating 
requirements  (appendix  E,  part  121; 
subpart  1,  part  125;  subpart  H,  part  135J: 
» ti)  Training  should  demonstrate  the 
ability  and  limits  of  operation  of  the 
AFGS  to  the  level  of  performance 
indicated  by  the  AFM.  This  includes  all 
normal  and  abnormal  procedures. 

(ii)  The  pilot  applicant  should 
demonstrate  to  a  satisfactory  level  of 
performance  the  use  of  the  AFGS  within 
the  allowable  i>aranieters  indicated  by 
the  AFM.  Performance  criteria  should 
include  all  normal  and  abnormal 
procedures. 

(2)  Pilot  training  for  AFGS  operations 
should  be  conducted  in  accordance  with 
Parts  121, 125,  and  135  of  the  FAR. 

(i)  Pilot  groimd  and  flight  training  in 
the  use  of  the  AFGS,  to  establish    ' 
minima  criteria  for  weather  operations, 
will  be  authorized  through  OPSPECS. 

(ii)  Pilot  checking  for  initial 
authorization  and  at  prescribed 


recurrent  intervals  for  each  air  carrier 
should  be  established.  Demonstration  of 
normal  and  abnormal  procedures 
should  be  included. 

10.  Operations  Mannal  and  Pioceduies 

Procedures,  instructions,  and 
information  tolw  used  in  flight  crews 
should  be  developed  by  each  air  carrier 
to  include,  as  applicable,  the  following. 

a.  Flight  crewmember  duties.  Flight 
crewmember  duties  during  initial 
engagement  or  use  of  the  AFGS  should 
be  described  in  the  operations  manuaL 
These  duties  should  contain  a 
description  of  the  responsibilities  and 
tasks  for  the  pilot  fljong  the  aircraft  and 
the  pilot  not  flying  the  aircraft  during  all 
stages  of  operation.  The  duties  of  the 
third  flight  crewmember,  if  required, 
should  also  be  defined. 

b.  Training  information.  Approved 
training  requirements  and  procedures 
should  be  provided  in  the  operator's 
manual  or  available  to  flight  crews  in  an 
equivalent  form  for  reference  use. 

11.  Maintenance  Program 

Each  operator  should  establish  a 
maintenance  and  reliability  program, 
acceptable  to  the  Administrator,  to 
ensure  that  the  airborne  equipment  will 
continue  at  a  level  of  performance  and 
reliability  established  by  the 
manufacturer  or  the  FAA.  [subpart  L, 
part  121;  subpart  G,  part  125;  subpart  J, 
part  135]  The  FAA  would  accept  a 
program  that  had  the  following 
elements: 

a.  Maintenance  personnel  training. 
Each  operator  should  establish  an  initial 
and  reciurent  training  program,  or 
arrange  for  contract  maintenance  that  is 
acceptable  to  the  Administrator,  for 
personnel  performing  maintenance 
work  on  airborne  systems  and 
equipment.  I^rsonnel  training  records 
should  be  maintained. 

b.  Test  equipment  and  standard.  The 
operator's  program  for  maintenance  of 
line  (ramp)  test  equipment,  shop 
(bench)  test  eqmpment,  and  a  listing  of 
all  primary  and  secondary  standards 
utilized  during  maintenance  of  test 
equipment  which  relates  to  airborne 
system  operation  should  be  submitted  to 
the  Administrator  for  detennination  of 
adequacy.  Emphasis  should  be  placed 
on  standards  associated  with  flight 
directors,  automatic  flight  control 
systems,  maintenance  techniques  and 
procedures  of  associated  redundant 
systems. 

c.  Maintenance  procedures.  Any 
changes  to  maintenance  procedures, 
practices,  or  limitations  established  in 
the  qualification  for  airborne  system 
operations  should  be  submitted  to  the 
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AdnuBistntor  for  aooeptuioe  before 
smdi  ch«nga>  ate  adopted. 

12.  Engineering  Modifications 

Titles  and  numbers  of  all 
modifications,  additions,  and  changes 
that  were  made  to  qualify  aircraft 
systems  peifarmanoe  shoifld  be 
provided  to  the  Administrator,  {subparts 
D  and  E.  part  21| 

Subject  Criteria  for  Operational 

Approval  of  Auto  Fli^t  Guidance 
Syeiera*  (AFGS) 

1 .  Purpose 

This  advisory  circular  (AC)  states  an 
acceptable  means,  but  not  the  only 
means,  for  obtaining  operational 
approval  of  the  initial  engagement  or 
use  of  an  Auto  FKght  Guidance  System 
(AFGS). 

2.  AppUcaMUty 

The  criteria  ccntained  in  this  ACaio 
applicable  to  operators  using 
commercial  tarboiet  and  turboprop 
aircraft  holding  Federal  Aviation 
Administrations  (FAA)  operating 
authority  issued  under  Parts  121, 12$. 
and  135  of  the  Fodafal  Aviation 
Regulations  (FAR).  The  FAA  may 
approve  the  AFGS  operation  for  those 
operators,  where  necessary,  by 
amending  the  applicam's  operations 
speciBcations  (OPSPBCS). 

3.  Background 

a.  There  are  now  exceptions  to  the 
general  regulations  prohibiting  the  use 
of  autopilots  at  ahitudes  less  than  500 
bat  above  ground  level  during  the 
takeoff  and  climb  phases  of  flight  This 
AC  provides  guidmice  to  certificate 
holders  weHnc  FAA  operational 
approval  of  the  initial  engagement  or 
use  of  an  AFGS  in  order  to  take 
advaotage  of  technologicali 
improvements  in  the  operational 
c^abilities  of  autopilot  systems, 
porticulariy  at  lovrer  altitudes.  This  AC 
complements  a  rule  change  that  would 
allow  the  use  of  an  autopilot, 
certificated  aiHl  operationally  approved 
by  the  FAA.  at  altitudes  less  than  500 
feet  above  ground  level  in  the  vertical 
plane  and  in  accordance  with  Sections 
121.189(dN2)  or  135.367(a)(3)  of  the 
FAR.  in  the  lateral  plane. 

4.  Definitkms 

Airphm  Flight  Manual  (AFM)—A 
doouaent  (under  Section  25.1581  of  the 
FAR)  which  is  used  to  obtain  an  FAA 
type  certificate.  This  document  contains 
the  operating  procedures  and 
limitations  and  performance 
information  applicable  to  a  particular 
airplane  type  in  order  to  safely  operate 
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that  aircraft  and  od  nform  to  the  ^pe 
certificate. 

Autopilot — An  aircraft  system  and 
associated  sensors jdesigned  to.  provide 
automatic  control  of  the  pitch,  roll  and 
in  certain  instances,  yaw  axis  of  an 
aircraft.  [ 

Auto  Flight  Guidance  System 
(AFGS) — Aircraft  j  jrstems,  sudi  as  an 
autopilot,  autotim  ttles,  displays,  and 
controls,  that  are  i  iterconnected  in  such 
a  manner  to  allow  the  crew  to 
automatically  com  rol  the  aircraft's 
lateral  and  vertical  flight  path  and 
speed.  A  flight  matiagement  system 
(FMA)  is  sometimes 

Auto  Throttle  Ststem  (ATS^—A 
system  selected  bv  the  crew  to  provide 
automatic  engine  ^uust  control,  as 
required,  to  achieve  and  maintain 
desired  aircraft  spaed  or  vertical  flight 
profile. 

Confrof  Wheel  S  teering  (CWSh-A 
selectable  feature  <  >f  some  autopilots 
that  directly  relate  i  control  wheel 
displacement  to  a  iesired  aircraft 
response.  The  pilqt's  force  or 
displacement  tnpi|ts  of  the  control 
wheel/oolumn  or  i  itick  are  transmitted  ^ 
t^  the  autx^il(A  in  to  ^propriate 
commands  to  the  i  »ntrol  surfaces  to 
achieve  the  desire  1  aircraft  pitch,  roll, 
or  yaw  response. 

rUght  Dnecktr  (  ^) — ^An  instnuxient 
display  system  pn  tviding  visual 
commands  for  ain  raft  control  by 
displaying  approp  riate  command 
indications  on  the!  primary  flight 
display.  The  flight  crew  use  these 


command  indie 
the  aircraft  or  i 

fl^htManc 
An  integrated  s> 
crews  for  fli^  pL 
performance  i 
guidance  and  I 

Minimtnn  Ahft 
EagiagBment — Ue 
specified  by  the  1 
height  relevant  to|i 
including  the  i 


IS  to  manually  fly 
the  autopilot. 
fnt  Systems  (FMSh- 
used  by  flight 
ig,  navigation, 
iment,  airoraft 
progress  monitoring. 
■  for AFGS 
otherwise 
the  minimum     ^ 
>rtain  factors 
elevation  and 


runway  elevation  over  which  the  crew 
may  either  initially  engage  an  AFGS  fot 
automatic  flight  after  takeoS  or  allow 
the  AFGS  to  remain  engaged  diuing 
approadi  and  lan^ng. 

5.  IKscusslon 

a.  AFGS  capabilities  have  steadily 
increased  and  improved  with  time. 
Flight  crews  now  poutinely  use 
autofl^ht  features  that  are  operational 
during  takeoff  an4  landing/roll-out  (e.g. 
control  wheel  steering,  automatic 
landing,  automati^  throttles,  and  wing- 
load  alleviation) 

b.  Some  aircrafl  now  have  automatic 
features  identifie<  for  operations 
specifically  at  lou  altitudes  (e.g.  for 


noise  abatement)  which  when  used, 
contribute  to  performance,  workload, 
cost,  noise,  and  safe^  benefits.  Such 
features  are  certificated  on  the  aircraft 
by  either  type  certification  or 
supplemental  type  certification. 
Operators  ms^  obtain  operational 
approval  fat  in  service  use  by  following 
the  guidance  in  this  AC.  This  guidance 
should  meet  the  intent  of  Section 
121.579, 125.329,  and  135.93  of  the  FAR 
for  operational  approval  for  existing 
aircraft  and  describe  acceptable 
methods  for  demonstration  of  these 
systems  for  new  or  modified  aircraft 

c.  Initial  ei^agement  of  the  AFGS  at 
the  ahitude  specified  in  the  Airplane 
Flight  Manual  t  AFM)  may  be  authorized 
upon  approval  by  the  piinci|»l 
operations  inspector  (PCX)  for  the 
certificate  holder.  POTs  would  revise 
the  appropriate  section  of  the  operations 
specifications  (OPSPECS).  The 
expectation  is  that  as  technology 
continues  to  advance,  additional 
operational  and  safety  benefits  can  be 
derived  from  using  improved  autopilot 
technology.  Sudi  a  benefit  may 
eventually  indude  die  use  of  an  AFGS 
from  tixe  beginning  of  the  takeoff  phase 
of  flight.    . 

6.  Operational  Concept 

a.  The  AFGS.  as  disoissed  in  this  AC, 
consists  of  an  Autopilot  (pitch,  roll,  and 
yaw)  Flight  Guidance  System,  that  if 
used  in  conjunction  widi  other  available 
components  sudi  as  FMS,  autothrottle. 
etc.,  will  eidiance  safety  and  ease  pilot 
wmUoed.  Any  or  all  of  the  many 
available  antomatic  oporational  features 
are  selectable  ot  the  pilot's  discretion  in 
modem  tmispott  aircraft.  This  allows  a 
clear  distinction  to  be  made  in  contrast 
to  the  primary  flight  control  system  that 
may  also  be  largely  automatic  and 
electronic  but  is  not  normally 
deselectable  at  the  crew's  discretion.  e.g. 
such  as  die  yaw  dampners. 

b.  There  are  several  functions  of  an 
AFGS  that  could  be  presented  for 
operational  approval.  These  functions 
could  be  used  singularly  or  in 
combination  with  eadi  other.  They  may 
be  operationally  approved  by  the 
Administrator  dirou^  tibe  certificate 
holder's  training  and  maintenance 
programs.  The  following  are  examples 
of  these  functions: 

(1)  Setting  takeoff  thrust 

(2)  Initial  climb 

(3)  Noise  abatemeirt  profiles 

(4)  Engine  frdhire  recognition 

c.  C^ierational  approval  for  use  of  the 
above  functions  may  include  the 
following: 

— ^Airborne  equipment 
—Ground  equipment 


— ^Maintenance 

Training 

E(^uipment  requirement 
— Fhght  operations 

Training 

Operating  procediues 
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7.  Airport  and  Ground  Facilities 

An  applicant  authorized  to  use  an 
AFGS  may  have  certain  constraints 
related  to  airports  or  ground  fadUties 
specified  in  the  operators  OPSPECS 
where  such  specific  provisions  are 
necessary  (e.g.  operations  based  on 
special  procedures  at  airports  with 
adjacent  mountainous  terrain, 
operations  requiring  runway  guidance 
information,  etc.). 

8.  Airborne  Equipment 

AFGS  system  criteria  will  be  defined 
intheAFM. 

9.  Pilot  Training  and  Proficiency 
Program 

The  operator's  training  program  for 
flight  crewmembers  should  provide 
training  in  the  following  subjects: 

a.  Airport  and  groimd  facilities — as 
defined  in  the  airborne  equipment 
certification.  AFM,  and  OPSPECS. 

b.  Flight  training  program: 

(1)  For  pilot  certiQcation/type  rating 
requirements  (appendix  E,  part  121; 
subpart  I,  part  125;  subpart  H,  part  135): 
.  (i)  Training  should  demonstrate  the 
ability  and  limits  of  operation  of  the 
AFGS  to  the  level  of  performance 
indicated  by  the  AFM.  This  includes  all 
normal  and  abnormal  procedures. 

(ii)  The  pilot  applicant  should 
demonstrate  to  a  satisfactory  level  of 
performance  the  use  of  the  AFGS  within 
the  allowable  parameters  indicated  by 
the  AFM.  Performance  criteria  should 
include  all  normal  and  abnormal 
procedures. 


(2)  Pilot  training  for  AFGS  operations 
should  be  conducted  in  accordance  with 
Parts  121, 125.  and  135  of  the  FAR. 

(i)  Pilot  ground  and  flight  training  in 
the  use  of  the  AFGS,  to  established 
minima  criteria  for  weather  operations, 
will  be  authorized  through  OPSPECS. 

(ii)  Pilot  checking  for  initial 
authorization  and  at  prescribed 
recurrent  intervals  for  each  air  carrier 
should  be  established.  Demonstration  of 
normal  and  abnormal  procedures 
should  be  included. 

10.  Operations  Manual  and  Procedures 

Procedures,  instructions,  and 
information  to  be  used  by  flight  crews 
should  be  developed  by  each  air  carrier 
to  include,  as  appUcable,  the  following: 

a.  Flight  crewmember  duties.  FUght 
crewmember  duties  during  initial 
engagement  or  use  of  the  AFGS  should 
be  described  in  the  operations  manual. 
These  duties  should  contain  a 
description  of  the  responsibilities  and 
tasks  for  the  pilot  flying  the  aircraft  and 
the  pilot  not  flying  the  aircraft  during  all 
stages  of  operation.  The  duties  of  the 
third  flight  crewmember,  if  required, 
should  also  be  defined. 

b.  Training  information.  Approved 
training  requirements  and  procedures 
should  be  provided  in  the  operator's^ 
manual  or  available  to  flight  crews  in  an 
equivalent  form  for  reference  use. 

11.  Maintenance  Program 

Each  operator  should  establish  a 
maintenance  and  reliability  program, 
acceptable  to  the  Administrator,  to 
ensure  that  the  airborne  equipment  will 
continue  at  a  level  of  performance  and 
reliability  established  by  the 
manufacturer  or  the  FAA.  (subpart  L. 
part  121:  subpart  G.  part  125:  subpart  J. 
part  135)  The  FAA  would  accept  a 


program  that  had  the  following 
elements: 

a.  Maintenance  personnel  training. 
Each  operator  should  establish  an  initial 
and  recurrent  training  program,  or 
arrange  for  contract  maintenance  that  is 
acceptable  to  the  Administrator,  for 
personnel  performing  maintenance 
work  on  airborne  systems  and 
equipment.  Personnel  training  records 
should  be  maintained. 

b.  Test  equipment  and  standards.  TTie 
operator's  program  for  maintenance  of 
hne  (ramp)  test  equipment,  shop 
(bench)  test  equipment,  and  a  Usting  of 
all  primary  and  secondary  standards 
utilized  during  maintenance  of  test 
equipment  which  relates  to  airborne 
S3rstem  operation  should  be  submitted  to 
the  Administrator  for  determination  of 
adequacy.  Emphasis  should  be  placed 
on  standards  associated  with  flight 
directore,  automatic  flight  control 
systems,  maintenance  techniques  and 
procedures  of  associated  redundant 
systems. 

c.  Maintenance  procedures.  Any 
changes  to  maintenance  procedures, 
practices,  or  limitations  estabUshed  in 
the  qualification  for  airborne  system 
operations  should  be  submitted  to  the 
Administrator  for  acceptance  before 
such  changes  are  adopted. 

12.  Engineering  Modifications 

Titles  and  numbera  of  all 
modifications,  additions,  and  changes 
that  were  made  to  qualify  aircraft 
systems  performance  should  be 
provided  to  the  Administrator,  (subparts 
D  and  E.  part  21] 
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DEPARTMENT  OF  EDUCATION 

34CFRPart75 
RIN  1880nAA61 

Direct  Grant  Programs 

agency:  Depaitment  of  Education. 
ACTKM:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  Education  Department 
General  Administrative  Regulations 
(EDGAR)  to  permit  the  Department  to 
consider  for  funding,  under  appropriate 
discretionary  grant  programs 
administered  by  the  Department, 
unsolicited  grant  applications.  The 
Secretary  takes  this  action  as  part  of  the 
Department's  overall  effort  at  re- 
invention. The  authority  to  consider  ' 
unsolicited  applications  would  allow 
the  Department  to  respond  to  truly 
exceptional  proposals  of  national 
significance  that  might  not  conform  to 
the  Department's  annoimced  annual 
competitions. 

DATES:  Comments  must  be  received  on 
or  before  January  9, 1995. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Sherlyn  Taylor.  Director, 
Grants  Division.  GCS,  U.S.  Department 
of  Education,  (Room  3636,  ROB-3),  600 
Independence  Avenue,  SW., 
Washington.  DC.  20202-4700. 
Comments  may  also  be  sent  through  the 
internet  to  "Unsolicited — 
ApplicationsOed.gov. " 
FOR  FURTHER  iNFORMATKM  CONTACT: 
Gregory  A.  Vick.  Grants  Division,  GCS, 
U.S.  Department  of  Education,  (Room 
3636,  ROB-3),  600  faidependence 
Avenue,  SW.,  Washington,  DC,  20202- 
4700.  Telephone:  (202)  708-«199. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-a0O-877-«339 
between  8  a.m.  and  8  p.m..  Eastern  time 
Monday  through  Friday. 
8UPPUEMENTARY  INFORMATION:  The 
Secretary  proposes  to  amend  EDGAR  to 
make  a  change  in  the  procedures  for 
selecting  applications  for  new  grants. 
The  Secretary  continues  to  believe  that 
the  vast  majority  of  discretionary  grant 
funds  should  be  avirarded  on  the  basis  of 
competition,  and  that  for  some  of  these 
competitions  the  Department  should 
establish  funding  priorities  in  order  to 
focus  limited  resources  cm  critical  issues 
.and  problems.  However,  the  Secretary  is 
also  concerned  that  the  constraints  of 
the  Department's  grant  schedules  and 
funding  priorities  may  preclude  the 
Department's  considcnation  of  truly 
exceptional  proposals  representing 
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novel  approach!  s  to  issues  fedng  the 
nation  or  other  {  roundbreaking  ideas  or 
methods  approniate  to  Department  of 
Education  promms. 

Under  the  praposed  amendments  to 
EDGAR,  the  Department  would 
continue  to  use  Existing  procedures  for 
announcing  grait  competitions  and 
selecting  applications  for  new  grants. 
On  what  the  Secretary  expects  to  be  rare 
occasions,  the  Cfepartment  would  also 
consider  unsolimted  applications  that 
were  not  submilled  in  response  to  an 
application  notice  published  in  the 
Federal  Register.  However,  the 
Secretary  woul4  not  consider 
unsolicited  app!  ications  imder  a 
program  if  the  p  rogram  office  had 
published  a  not  ce  in  the  Federal 
Register  indicat  ng  that  unsolicited 
applications  wo  ild  not  be  considered 
for  that  year. 

Any  unsolidt  >d  applications  that  met 
the  requirement  s  for  existing  or 
upcoming  comp  Btitions  of  the 
Department  woi  ild  be  considered  under 
those  competitii  ins.  Applications  that 
could  have  beei  considered  under 
competitions  foi  which  deadlines  had 
passed  would  m  tt  be  considered  for 
funding  as  imso  icited  applications 
unless  the  Secre  tary  determined  on  an 
individual  basis  that,  because  of  an 
exceptional  circ  lunstance,  consideration 
of  an  applicatioi  i  was  warranted. 
Inability  to  mee  a  deadline  for 
submitting  an  application  imder  a  grant 
competition,  bylitself.  would  not  be 
such  a  circumstance. 

If  an  unsolicifed  application  could  not 
be  considered  under  a  competition 
annoimced  by  tke  Department,  the 
Secretary  woulc  determine  whether 
there  was  substi  ntial  likelihood  that  the 
application  was  of  exceptional  quality 
and  national  sigpificance  and  met  all  of 
the  requirement  of  the  applicable 
statutes  and  co<afied  regxilations  for  a 
Department  program.  If  these  criteria 
were  met  and  fiaiding  of  the  application 
would  not  have  an  adverse  impact  on 
the  funds  availaple  for  other  awards 

irogram.  the  Secretary 
a  panel  of  experts  to 
cation.  An  adverse 
impact  would  o^ciu*  if  funding  an 
unsolicited  application  would  require 
the  Department  to  cancel  a  competition 
or  significantly  imit  the  amount  of 
funds  available  or  competition.  The 
panel  of  experts  would  not  include 
employees  of  th  >  Department  and. 
consistent  with  aw  and  the 
Department's  lo  igstanding  practice,  no 
expert  could  paj  tidpate  on  a  panel  if 
their  participatii  m  created  a  conflict  of 
interest  or  the  a  ipearance  of  a  conflict 
of  interest.  The  ixperts  would  rate  the 
application  bas<  d  on  the  selection 


planned  for  the 
would  assembli 
review  the  app! 


criteria  that  apply  to  the  program. 
Beyond  that,  the  experts  would 
determine  whether  the  application  was 
of  such  exceptional  quali^  and  national 
significance  that  it  should  be  funded  as 
an  unsolicited  application.  If  the  experts 
determined  that  the  application  met 
these  criteria,  the  Secretary  could  select 
it  for  funding.  No  unsolicited 
application  coxild  be  selected  for 
funding  imless  theipanel  of  experts 
recommended  that  it  be  funded. 
The  Secretary  believes  that  the 
procedures  that  would  be  established 
under  this  NPRM — ^including  review  of 
proposals  by  an  independent  panel  of ' 
experts — ^would  ensure  that  the 
unsolicited  application  authority  would 
be  used  only  to  capitalize  on 
outstanding  proposals  bam  the  field 
and  not  to  circumvent  com{Jfetitions 
annoimced  by  the  Department.  The 
Secretary  is  aware  that  other  Federal 
agencies  accept  applications  without 
first  soliciting  those  applications 
through  a  notice  or  notices  in  the 
Federal  Register.  These  agencies  also 
subject  applications  to  outside  peer 
review. 

Executive  Order  12866 

] .  Assessment  of  Costs  and  Benefits 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resiUting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently. 
Burdens  specially  associated  with 
information  collection  requirements,  if 
any.  are  identified  and  explained 
elsewhere  in  this  preamble  under  the 
heading  Paperwork  Reduction  Act  of 
1980. 

In  assessing  the  potential  costs  and 
benefits— both  quantitative  and 
qualitative— of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs. 

Ine  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfbre  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866. 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 


resulting  bom  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
tbe  program. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  Uiat  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  proposed  • 
regulations  clearly  stated?  (2)  Do  the 
regulations  contain  technical  terms  or 
other  wording  that  interferes  with  their 
clarity?  (3)  Does  the  format  of  the 
regulations  (grouping  and  order  at 
sections,  use  of  heacUngs,  paragraphing, 
etc.)  aid  or  reduce  their  clarity?  Would 
the  regulations  be  easier  to  understand 
if  they  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol  "§"  and  a 
numbered  heading;  for  example, 
§  75.219  Exceptions  to  the  procedures 
under  §75.217.  (4)  Is  the  description  of 
the  regulations  in  the  "Supplementary 
Information"  section  of  this  preamble 
helpful  in  understanding  the 
regulations?  How  could  this  description 
be  more  helpful  in  making  the 
regulations  easier  to  understand?  (5) 
What  else  could  the  Department  do  to 
make  the  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
how  the  Department  could  make  these 
proposed  r^^ations  easier  to 
understand  should  be  sent  to  Stanley  M. 
Cohen,  Regulations  Quality  Officer,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5100.  FB-10,  Washington,  DC  20202- 
2241. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  affected  would  be 
those  that  submitted  unsolicited 
applications  for  grants  under 
discretionary  grant  programs  of  the 
Department.  "Hie  Department  does  not 
receive  a  large  number  of  unsolicited 
applications,  and  these  regulations  do 
not  impose  any  unnecessary  or  overly 
burdensome  requirements. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 


Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3636, 600  Independence  Avenue,  S.W., 
Washington,  DC  20202-4700  between 
the  hours  of  8:30  a.m.  and  4:00  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

List  of  Subjects  in  34  CFR  Part  75       * 

Education  Department,  Grant 
programs— education.  Grant 
administration.  Incorporation  by 
reference. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply) 

Dated:  November  1, 1994. 
Richard  W.  Riley. 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  part 
75  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART75— DIRECT  GRANT 
PROQRAIMS 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3(a)(l)  and 
3474,  imless  otherwise  noted. 

2.  Section  75.219  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (a),  removing  the  period  at 
the  end  of  paragraph  (b)(3)  and  adding, 
in  its  place,  ";  or"  and  adding  a  new 
paragraph  (c)  to  read  as  follows:' 

§75.219    Exceptions  to  the  procedures  ^ 
under  §75.21 7. 

•        »        *        »        » 

(c)  The  Secretary  receives  an 
unsolicited  application  that  meets  the 
requirements  of  §  75.222. 

§  75.222    [Redesignated  as  §  75.221] 

3.  Section  75.222  is  redesignated  as 
§75.221. 

4.  A  new  §  75.222  is  added  to  read  as 
follows: 

§75.222    Procedures  ttie  Department  uses 
under  §75.219(0). 

If  the  Secretary  receives  an 
unsolicited  application,  the  Secretary 
may  consider  the  application  imder  the 
following  procedures  unless  the 
Secretary  has  published  a  notice  in  the 
Federal  Register  stating  that  the 
program  that  would  fund  the 
application  would  not  consider 
unsolicited  applications: 

(a)(1)  The  Secretary  determines 
whether  the  application  could  be 


funded  under  a  competition  planned  or 
conducted  for  the  fiscal  year  under 
which  funds  would  be  used  to  fund  the 
application. 

(2)(i)  If  the  application  could  be 
funded  under  a  competition  described 
in  paragraph  (a)(1)  of  this  section  and 
the  deadline  for  submission  of 
applications  has  not  passed,  the 
Secretary  refers  the  application  to  the 
appropriate  competition  for 
consideration  under  the  procedures  in 
§75.217. 

(ii)  If  the  application  could  have  been 
funded  under  a  competition  described 
in  paragraph  (a)(1)  of  this  section  and 
the  deadline  for  submission  of 
apphcations  has  passed,  the  Secretary 
may  consider  the  appfication  only  in 
exceptional  circumstances,  as 
determined  by  the  Secretary. 

(iii)  If  the  apphcation  could  not  be 
funded  under  a  competition  described 
in  paragraph  (a)(1)  of  this  section,  the 
Secretary  considers  the  application 
under  paragraphs  (b)  through  (e)  of  this 
section. 

(b)  If  an  apphcation  may  be 
considered  under  paragraphs  (a)(2)(ii)  or 
(iii)  of  this  section,  the  Secretary 
determines  if 

(1)  There  is  a  substantial  likeUhood 
that  the  application  is  of  exceptional 
quality  and  national  significance  for  a 
program  administered  by  ED; 

(2)  The  application  meets  the 
requirements  of  all  applicable  statutes 
and  codified  regulations  that  apply  to 
the  program;  and 

(3)  Selection  of  the  project  will  not 
have  an  adverse  impact  on  the  funds 
available  for  other  awards  planned  for 
the  program. 

(c)  If  the  Secretary  determines  that  the 
criteria  in  paragraph  (b)  of  this  section 
have  been  met,  the  Secretary  assembles 
a  panel  of  experts  that  does  not  include 
any  employees  of  the  Department  to 
review  the  application. 

(d)  The  experts 

(1)  Evaluate  the  application  based  on 
the  selection  criteria;  and 

(2)  Determine  whether  the  application 
is  of  such  exceptional  quality  and 
national  significance  that  it  should  be 
funded  as  an  unsoficited  application. 

(e)  If  the  application  is  highly  rated 
and  the  experts  determine  that  the 
application  is  of  such  exceptional 
quality  and  national  significance  that  it 
should  be  funded  as  an  unsolicited 
application,  the  Secretary  may  fund  the 
application. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474) 

[FR  Doc.  94-30387  Filed  12-8-94;  8:45  am] 
8NJJNQ  CODE  400»-01-P 
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685 . L eH64 

690.... 6  716 


75 »,., 

36CFR 

PrapOMd  Ruiss: 
800- 


-.6 


37CFR 

251 „...., 61025 

252..... — 6  »25 

253 .; 6  025 

257 61025 

259 63025.  6^043 

38CFR 

3 6i584 


— £  1716 

— e  rriB 
— i  me 


6  £78 


BSS 


Prapossd  RutaK 

3 


..63283 


39CFR 

111 

265 


.62320 
,.62323 


40CFR 

9  _ 61801 .  62585. 62896 

S2 61545.  61546,  63045. 

83048.  63254,  63265.  63721. 
63723,  63724 

60 62896 

83 61801 .  62585 

70 61549,  61820,  62324 

82 ...63255 

141_ _ 62456 

143 62456 

180 61552,63256 

260 .£2896 

262 , 62896 

265 , 62896 

270 -....„....62896 

271 : 62896 

Prapossd  RuIss: 

52 61545.  61546.  62646. 

62649.  63069.  63286.  63268. 
63740.  63742 

83 62652,62681 

70 ;... — 63289 

91 .61571 

<80.-_ . 61859 

721. ....„ ...63299 

761 62788.  62875 

41  CFR 

101-9 .62801 

Propossd  Rutes: 

201-1 „.. 626^5 

201-2 „„.._ 62695 

201-3 .....62695 

a01-4_ 62695 

201-6 62695 

201-7 62695 

301-9 _... .62695 

201-17 62695 

201-1 8 .62695 

201-20 .62695 

201-21 > ......62695 

201-22 __..62e95 

201-24 62695 

201-39 _ .62895 


42  CFR 

410 

414 

493 

Prapossd  Ruiss: 
10O3 ^ „.. 


..„63410 
....63410 
....62606 


.61571 


43  CFR 

PubUc  Land  Ordsra: 

773 61656 

3953  (Revoked  in  pari 

by  PLO  7105) 63257 

4056  (Revoked  in  part 

by  PLO  7105) 63257 

7104 62609 

7105 62609, 63257 

Prapossd  Rules: 

11 63300 


44  CFR 

59 63726 

60 „ .63726 

64 „.__«___6232a,  63726 

65 ._ — . 63726 

W- j^ti.,..^i .€3726 

75 .....„..: 83726 

PrapossdRulSK 

6J J61929 


«CFR 

60 .._ 
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50  CFR 

15 62254.62255 

17 .62346.63261 

216 „ .63062 

wOo.*..,^,,^,^.,,,, ,,„...„ p2p?p 

675 „ 61555.  63062 

677 61556 

Prapossd  RuIss:  • 

17 61744.  63162 

229 63324 

285 62391 

625 _„ 61864 

678 — ....62391 


111 


1309. 


..£tSS4 
..81575 


LIST  OF  PUBLIC  LAWS 


46  CFR 

16.^ 

501 

Prapossd  AmIss: 

552 

572..-.; 


...J62218 
.-^62329 


...62372 
.i62372 


47  CFR 

1 _.63049 

20 .61828 

?4 .61828, 63210 

73 .62330. 82809. 62613. 

€3049.63726 

74 _ _ .63049 

78 „ „.....e2330.  62614 

%opossd  RiAss: 

21 63743 

64 .63750 

73 62390 

74 63743 

76 .62703 

48CFR 

501 63258 

538 ._ .63258 

552 -..63258 

Proposed  Rules: 

Ch.  16 _.._ .62345 

3 ™. .81738,61740 

14 ___.. .62498 

15 — 82498 

242 62704 

49 _ 61734 

52 .61734, 61738,  61740, 


etoi. 


.61861 


49  CFR 

199 J62218, 62234,  62242 

219 62218.  62234 

382 62216. 62234 

571 61656 

653 62218 

654 .62234 

1002 . 83726 

1 1 60 . . 63726 

1 161 i 63726 

1 162 _ .63726 

1 163 63726 

1 166 63726 

Prapossd  Rules: 

395 63322 

1043 62705 

1084 62705 


Note:  No  public  bills  whreh 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  todays  LM  ol  PoWic 
Laws. 

Last  Ust  November  IS.  1994 


VOL 
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Superintendent  of  Docupnents  Publication  Order  Form 

Order  procMSing  code:   *(|33 

JL  ILi^y  please  send  me  the  following  indicated 


1.  The  total  cost  of  my  order  is  $_ 


Federal  Register 
Document 
Drafting 
Handbooic 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


publications: 


Charge  your  ordw. 

Its  •My  I 
To  fax  your  orttora  and  inquMM-(2(»)  S12-22S0 


L  :»^ 


copies  of  DOCUMENT  DRAFTING  H  ^NDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handlingjand  are  subject  to  change 


PleaaeType  or  Print 

2 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  addren) 


(City.  State.  TIP  Code) 


L 


± 


(Daytime  phone  including  area  code) 

(Signature) 

4.  IVlaU  To:  New  Orders,  Superintendent  of  Documents,  PA.  Box  371954,  Pittsburgh,  PA  15250-7954 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account        I    I    I    I    I    I    I    I  ~  □ 
LJ  VISA  or  MasterCard  Account 

m 


(Credit  card  expiration  date) 


Tlumk  yom  for  your  order! 


(Ito«12m) 


Public  Laws 


i 


104tti  Congress,  Ist  Session,  1995 


Pamphlet  prims  of  public  laws,  oMen  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
aws  upon  enactnwrtt  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  aN  puWic  laws' 
issued  irregtiiany  upon  enactment,  for  the  104th  Congress.  1st  Session.  1995. 

!K5ili**«?Jf ^  ^^  '^y  ^  purchased  from  the  Superintendent  of  Documents,  Washington  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


O^m  nocMMig  Cods 

*  6216 


Charge  your  order. 
IfBEasy! 


Superintendent  of  Dcx:uments  Subscriptions  Order  Fbrm 

L_J  Y£S.  enter  my  subscription(s)  as  ftWIows: 

Toba.  your  onlers  (202)  512-2233 
subscTiptioas  lo  PUBLIC  LAWS  for  the  104di  Congress.  Isi  Session.  1995  for  $160  per  subscription. 

HS.Tf '  Tl  ''!,r  "''^'  *"  ^-T imenational  customers  please  add  255^.  Prices  include  regular  domesiu. 

postage  and  handling  and  are  subject  to  change.  ^        u*««»ut 


(Company  or  nersonal  Name) 


(Please  type  or  prim) 


(Additional  addicss-'anention  line) 


(Street  addtesr} 


(City.  Suie;  ZIP  Code) 


Please  Choose  Method  of  Payment: 

LJ  Check  Payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        I    I    I    I    1    I    I    |-|~] 
I — I  VISA  or  MasterCard  Account 


rrrn 


(CrcdH  uird  npitation  due) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

Ml}  wc  nuke  your  name/address 


Thamk  you  for 
your  order! 


(Authorizing  Signature) 


(i«» 


toathtr 


YES    NO 

-an 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  BoK  371954.  Pittsburgh.  PK  15250-79.Sd 


Superintendent  of  Documents  Order  Form 

Ordar  noowamg  Codr 

*7296 

Q  YES,  send  me  _ 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  FBderd  reconUeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  ftvmatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULAHOMS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  sovuce  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  ^0^  51 2-2250 


L  ^  J 


S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign  each 
The  total  cost  of  my  order  is  $ .  (Includpi 


Company  or  personal  name 


Ackttional  address/attention  Hne 


Street  address 


subscriptions  to  1994  G^ide  to  Record  Retention  Requirements  in  the  CFR, 

'"  '  each. 

s  regular  shipping  and  handling.)  Price  subject  to  change. 


Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Docunnents 

□  GPO  Deposit  Account     |    |    |    |    |.  TTl  -  D  ■ 

□  VISA      □  MasterCard     |     |    |    |    |  (expiration  date) 


(Please  type  or  prin  ) 


City,  State,  Zip  code 


Daytime  phone  irx^tuding  area  code 


Purchase  order  number  (optionaO 


UMI 


n 


TharUcyoiU  for  your  order! 


Authorizing  signature  tm 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  o^ect  your  renewal  notice  and  keep  .  good  thing  coming.  To  keep  our  subscription 
Z^^'  ^  Government  Printing  Office  mails  each  subscriber  only  onTrenewal  Lc.Y^ 
earn  when  you  WiU  get  your  renewal  notice  by  checking  the  number  that  foUows  month/year  code  on 
^  top  hoc  (4  yom  label  as  shown  in  this  example:  /v^^uucon 


A  renewal  iK>tice  will  be 
•ent  approximately  90  days 
before  diis  dace. 

!*• / „ 

»AFR  SMITH212J  DEC95  R  | 

:  JOHN  SMITH 

:212  IAIN  STREET 

:  FORESTVILLE  MD  20747 

• ••«... ••••••••••••....•••.•,„,„ 


A  renewal  rnxice  will  be 

tent  approximately  90  days 
before  this  dare. 
V" / „.., 

■  AFRDO     SMrrH212J  DEC95  R  I 

:J0HN  SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20747  .    - 

........i 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  prompUy 
tf  your  subscription  service  is  discontinued,  simply  send  your  maiUng  label  from  any  issue  to  the 
^terckS^^^  Documents.  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 

To  change  your  M^:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Supcnmendent  of  Documents.  Attn:  Chief.  Mail  List  Branch.  Mail  Stop:  SSOM,  Washington. 

Uy^  ZII4U2— "3/3. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch.  MaU 
Stop:  SSOM,  Washington.  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  fonn  provided  below. 


OrtwPnoMilngCodK 

*5468 


Superintendent  of  Documents  Subscrlptloo  Order  Forni     Charv  your  etdtr. 

Iftmatyl 

To  fax  your  orders  (20^  512-2233 


D^CO,  please  enter  my  sUDScriptions  as  folows: 

_  subscriptions  to  Federal  Register  (FR);  mcludmg  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,da//y  or^ly  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $. 


(Include 


regular  shipping  and  handling.)  Price  subject  to  change 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


For  privacy,  check  box  below: 

a  Do  rK>t  nnake  my  name  available  to  other  mailers 

Check  method  of  payment 

a  Check  payat)le  to  Superintendent  of  Documents 

-D 


□  GPO  Deposit  Account    |    |    |    | 


street  address 


City.  State,  Zip  code 


avISAQMasterCaid  LlJ_lJ(««»ti»<i«« 

I  I  M  I  I  I  I  I I  I  i-n 

Thank  you  for  your  onferf 


Daytime  phone  indudlno  ena  code 


Purchase  order  number  (optional) 


Authorizing  signature  lom 

MalTo:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


UMI 


The  authentic  text  behind  the  news  J  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidentel  poicies 
and  aruvxjncements.  It  contaira  the 
full  text  of  the  Presktom's  public 
speeches,  statements,  messages  to 
Congress,  r»ews  confererxres,  arxJ  other 
Presidential  materiais  released  by  the 
White  House. 


The  Weekly 
Monday 
released 
Each  issue  i 
Contents 
the  President 
to  the  Senat< 


dateine 
dur  ig 


lists 


*5420 


Superintendent  of  Documenl  5 


LJ    YES,  please  enter one  year  subscriptions  ( 

can  keep  up  to  date  on  Presidential  activities. 


The  total  cost  of  my  order  is  $ 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  sut^eci  tc 
change.  International  customers  please  add  25%. 


(Compaoy  or  pcnooal  tuunc) 


(Please  type  or  prim 


(Additiooiil  addms^aaoition  bnc) 


(Street  addresi) 


(City.  Stale,  Zip  aide) 


(Daytime  ph<Hie  including  an*  code) 


(Purchase  order  no.) 


Weekly  Csmpilktioa  of 

Presidential 
Documents 


Compilation  carries  a 
and  covers  materials 
the  preceding  week, 
eludes  a  Table  of 
of  acts  approved  by 
nominations  submitted 
a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  F>residential  activities  and 
White  House  armouncements. 
Indexes  are  put>lished  quarterly 

Published  by  the  Office  of  the  Federal 
Register,  NatkMial  Archives  and 
Records  Administrstion. 


Subscription  Order  Form 

Charge  your  order. 
It^  easy! 


n  the  Weekly  C 


To  fax  your  orders  (202)  512-2233 
of  Presideatnl  Docameiite  (PD)  so  I 


□  $132.00  First  Class    lari  Q  $75.00  Regular  Mail 


Q  l5o  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


UGPO  Deposit  Account                      1    1    1    |    |- 

□  VISA  a  MasterCard        I    1    1    1  (exoiration^ 

1    1    1    1    1    1    1    1    1    1    1    1    M        1    M    i    1    1 

(Authorizing  signature) 

Thank  you  for  your  order! 


1(V94 


Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  liko 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so.  you 
may  wish  to  subscribe  to  the  LSA 
(Ust  of  CFR  Sections  Affected),  the 
f^ederaf  Register  Index,  or  both. 


LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  Issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


AJinOingaia  >s  loc/odefl  m  each  pubhcation  MhKh  /-SK 
^«ae^a(  Hegisler  page  numbers  wth  the  (tale  0/  piMicatior 
m  the  Federal  Register  ►~~">^-  u 


OidwProcawingCodK 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


r^  —  ^ 


LJ    YES,  enter  the  following  indicated  subscriptions  for 


one  year 


CfMrveyourordlar. 

tt-aeasyll 

To  iu  yoor  oidcfs  (282)  512-2233 


LSA  ♦  List  of  CFR  Sectkms  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25% 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  privac)^  dMcfc  bM  bdow: 

Q  Do  not  make  my  name  availaMe  to  other  matleis 

Check  aetlMMi  of  paymcat: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


rrm-D 


(Street  address) 


n 


i I  (expiration) 

I    I    I    I    I    M    I   f 


(City.Sute.zip  code) 


(Daytime  phone  including  area  code) 


( Authoriziflg  signature) 

Thamk  yom  for  your  order! 


1(V9« 


(Purchase  order  no.) 


Mail  to:    Superintendent  of  Documents 

FO.  Box  371954.  Pittsburgh.  PA  15250-7954 


The 


What  HU 

And 

How  To  Um  It 


Announdiig  Ibe  Latest  Editkni 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  die  Usv  of  llie  Feikni  Itgblw— 
Code  of  Fedanl  Kagi^liaas : 


Superintendent  of  Do  :uments  Publications  Order  Form 


Ordir  prooBcing  oodr 


•6173 

I I  YES,  please  send  me  the  following: 


oopiM  ol  Tlw  Fadtni 


The  total  cost  of  my  order  is  $_ 


WIMKiaantfHMi 


postage  and  handling  and  are  subject  to  change. 


Imemation  J  customers  please  add  2S%.  Prices  include  regular  domestic 


(ComfMny  or  Pmonal  Name) 


(PleaK  type  or  pri  it) 


{AOmoaaii 


liM) 


(Sued  addfcss) 


(Chy.  Stale.  ZIP  Code) 


(Daytiine  phooe  including  area  code) 


(PttidiMe  Older  No.) 
MiQfiivatfKyoi 


YES 
tottlkamtatrit  E] 


This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  die 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handboc^  vnll  provide 
guideUnes  for  using  the  Federai  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Charge  your  ordm: 
msawfl 


K^OI 


To  fox  your  orders  (202)-512-2250 


'to  Uac  N,  at  $7410  par  copy.  9Mok  Na  009-000-00044-4 


Please  Choose  Method  of  R^mcnt: 

I — I  Check  I^ble  to  the  Superintendent  of  Docomeois 
D  GPO  Deposit  Account        I    I    t    I    i    I    I    l-fl 
LJ  VISA  or  MasterCard  Account 


nTT 


1  i  1  i  1  M  I  ITI 


(Credh  card  expinttioa  dale) 


Thank  you  for 
your  order! 


(Audwrizing  Signature) 


Htn  I  >»?) 


ro 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbuixh,  PA  15250-7954 
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m  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
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UMI 
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This  section  of  the  FEDERAL  REGISTER 
contains  reguiatoiy  documents  having  general 
appUcabiity  and  legal  effect,  most  of  which 
are  keyed  to  and  codHied  in  the  Code  of 
Federal  Regulations,  which  is  pubished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  isted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 

[Docket  No.  93-137-4] 

Importation  of  Ratltes  and  Hatching 
Eggs  of  Ratltes 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule;  correction. 


SUMMARY:  We  are  correcting  two 
paragraph  references  that  appeared  in 
the  regulatory  text  of  a  final  rule 
published  in  the  Fedo-al  Register  on 
September  15, 1994  (59  PR  47232- 
47235.  Docket  No.  93-137-3),  and 
effective  October  17. 1994.  As  part  of  a 
separate  final  rule  published  in  the 
Federal  Registo-  on  September  14, 1994 
(59  PR  47063-47071,  Docket  No.  92- 
162-2),  and  effective  October  14, 1994, 
we  redesignated  several  paragraphs  in 
oiu-  regulations  regarding  the 
importation  of  ratites  and  hatching  eggs 
of  ratites.  Two  references  to  one  of  those 
paragraphs  were  included  in  the 
regulatory  text  of  the  September  15, 
1994,  final  rule;  we  are  correcting  those 
references  to  reflect  the  paragraph's  new 
designation. 

EFFECTIVE  DATE:  October  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  Hand,  Senior  Staff  Veterinarian, 
Import-Export  Animals  Staff,  National 
Center  for  Import-Export,  Veterinary 
Services,  APHIS,  USDA,  room  768, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-5907 
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PART  92— IMPORTATIONOF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  autho^jty  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1622;  19  U.S.C  1306; 
21  U.S.C.  102-105,  111.  114a.  134a,  134b, 
134c,  134d,  134f,  135, 136,  and  136a;  31 
U.S.C  9701;  7  CFR  2.17.  2.51,  and  371.2(d). 

§92.101    [CorrectMi] 

2.  In  the  issue  of  September  15, 1994, 
in  FR  Doc.  94-22849.  page  47235.  first 
colimm,  the  sixteenth  line  of  the  revised 
text  of  §  92.101(b)(3)(i)(B).  the  reference 
"§  92.103(a)(2)(iii)"  is  removed  and  the 
reference  "§  92.103(a)(2)(iv)"  is  added 
in  its  place. 

3.  In  the  same  column,  the  seventh 
line  of  the  revised  text  of  the  second 
sentence  of  §  92.101(b)(3)(i)(I).  the 
reference  "§92.103(a)(2)(iii)"  is 
removed  and  the  reference 
"§92.103(a)(2)(iv)"  is  added  in  its  place. 

Done  in  Washington.  DC.  this  30th  day  of 
November  1994. 
Lonnie  J.  King, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  94-30493  Filed  12-9-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parti 
RIN  3150-AE86 

Statement  of  Organization  and  General 
Information;  Agency  Consolidation 
and  Minor  Amendments 

AGENCY:  Nuclear  Regulatory   ' 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
to  reflect  the  completion  of  the  NRC 
Headquarters  consolidation  effort,  the 
merger  of  the  Office  of  Administration 
and  the  Office  of  Consolidation,  the 
reconstitution  of  the  Office  of  the 
Licensing  Support  System 
Administrator  as  an  organizational  unit 
of  the  Office  of  Information  Resources 
Management,  and  the  transfer  of  the 


responsibility  for  administering  the 
Licensing  Support  System  from  the 
Commission  staff  to  the  Office  of  the 
Executive  Director  for  Operations 
(EDO).  These  amendments  also  reflect 
the  change  in  the  name  of  the  Office  of 
Small  Business  and  Civil  Rights,  the 
deletion  of  the  Uranivun  Recovery  Field 
Office,  and  the  change  of  the  Region  V 
office  to  a  Region  IV  field  office.  This 
final  rule  corrects  several  minor 
typographical  errors.  The  amendments 
are  necessary  to  inform  the  pubUc  of 
these  administrative  changes  to  the 
NRC's  regulations. 
EFFECTIVE  DATE:  December  12, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  N.  Wig^ton.  Acting  Chief,  Rules 
Review  and  Directives  Branch.  Division 
of  Freedom  of  Information  and 
Pubhcations  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
telephone:  (301)  415-7164. 

SUPPt^MENTARY  INFORMATION: 
Background 

When  the  NRC  began  to  consolidate 
its  Headquarters  offices,  the  NRC 
published  a  Federal  Register  notice  on 
December  29, 1987  (52  FR  49100),  that 
announced  the  relocation  of  several  of 
its  Headquarters  offices  to  One  White 
FUnt  North,  11555  Rockville  Pike, 
Rockville,  Maryland.  On  January  1. 1988 
(53  FR  1744),  the  NRC  amended  its 
regulations  to  codify  the  relocation  of 
those  offices.  The  NRC  has  completed 
its  consolidation  effort  by  relocating  its 
remaining  Headquarters  offices  to  the 
agency's  new  office  building  located  at 
Two  White  Flint  North.  11545  Rockville 
Pike,  Rockville.  Maryland.  This  final 
rule  is  necessary  to  codify  these 
consolidation  changes.  This  final  rule 
also  reflects  the  merger  of  the  NRC's 
Office  of  Administration  and  the  Office 
of  Consohdation  and  the  reconstitution 
of  the  Office  of  the  Licensing  Support 
System  Administrator  (LSSA)  as  an 
organizational  unit  writhin  the  Office  of 
Information  Resources  Management 
(IRM).  IRM  reports  to  the  EDO. 

This  final  rule  also  notifies  the  public 
of  the  name  change  of  the  Office  of 
Small  Business  and  Civil  Rights,  the 
deletion  of  the  Uranium  Recovery  Field 
Office,  and  the  change  of  the  Region  V 
office  to  a  Region  fV  field  office. 

Because  these  amendments  deal  with 
agency  practice  and  procedures,  the 
notice  and  comment  provisions  of  the 


•3882 

Administrative  PnM»dure  Act  do  not 
apply  pursuant  to  5  U.S.C.  553{bMA). 
The  amendments  are  effective  upon 
publication  in  the  Federal  Rctgister. 
Good  cause  exists  to  dispense  with  the 
usual  30-day  delay  in  the  effective  date 
because  these  amendments  are  of  a 
minor  and  administrative  nature, 
dealing  with  the  agency's 
reorganization. 

EaTirooinaital  Impact:  Categorical 
ExdtiMoa 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51  22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwoiii  Reduction  Act  Statement 

This  final  rule  contains  no 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subfects  in  10  CFR  Part  1 

Organization  and  functions 
(Government  agencies). 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  1. 

PART  1— STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION 

1  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  Sees.  23. 161.  68  Stat.  925.  948. 
as  amended  (42  U.S.C  2033,  2201);  sec.  29. 
Pub.  L  85-256.  71  Stat.  579.  Pub  L.  95-209. 
91  Stat.  1483  (42  U.S.C  2039):  sec.  191.  Pub. 
L:  87-615.  78  Stat.  409  (42  U.S.C  2241):  sees. 
201.  203.  204.  205.  209.  88  Stat.  1242.  1244. 
1245, 1246. 1248,  as  amended  (42  U.S.C 
.'>841.  5843.  5844.  5845.  5849):  5  U.S.C  552. 
553;  Reorganization  Plan  N'o.  1  of  1980.  45 
FR  40561,  }uae  16.  1980. 

2.  Section  1.5  is  revised  to  read  as 
follows: 

§  1 .5    Locatiofl  of  principal  offices  and 
Regional  Offlcas. 

(a)  The  principal  NRC  offices  are 
located  in  the  Washington,  DC.  area. 
Fdcilities  for  the  service  of  process  and 
papers  are  maintained  within  the 
District  of  Columbia  at  2120  L  Street 
NW..  and  in  the  State  of  Marvland  at 
1 1 555  Rockville  Pike.  Rockville. 
Nf.2ryland  20852-2738.  The  agency's 
ofiicial  mailing  address  is  U.S.  Nuclear 


Regulatory  Comn  ission,  Washington, 
DC  20555-0001.  the  locations  of  NRC 
hington,  DC  area  are 


offices  in  the  Wi 
as  follows: 

(l)GebnanB 
NW.,Washingto 

(2)  One  White 
11555  Rockville 
Maryland  20852 

(3)  Two  White 
11545  Rockville 
Maryland  20852 


UMI 


Iding,  2120  L  Street 
i,  DC  20037. 
^lint  North  Building, 
\e,  Rockville, 
2738. 

It  North  Building, 
^ike.  Rockville, 
2738. 

(b)  The  addres^  of  the  NRC  Regional 
Offices  are  as  folkiws: 

(1)  Region  I.  Ul  NRC,  475  Allendale 
Road,  King  of  Pni  ssia,  PA  1940&-1415. 

(2)  Region  U.  U  SNRC,  101  Marietta 
Street.  NW.,  Suiti  i  2900.  Atlanta.  GA 
30323-0199. 

(3)  Region  ill.  I  SNRC.  801 
Warrenville  Roac  .  Lisle.  IL  60532-4351. 

(4)  Region  FV.  USNRC,  611  Ryan  Plaza 
Drive.  Suite  400,  Arlington,  TX  76011- 
8064. 

(5)  USNRC  Re{  on  IV  Walnut  Creek 
Reld  Office,  145)   Maria  Lane.  Suite 
300.  Walnut  Cree  c,  CA  94596-5368. 

3.  In  §  1.11,  pa]  agraph  (c)  is  revised  to 
read  as  follows: 

{1.11    TIM  Comn  BSion. 

*        •        •        <         • 

(c)  The  following  staff  units  and 
officials  report  directly  to  the 
Commission:  Atomic  Safety  and 
Licensing  Board  Panel,  Office  of  the 
General  Counsel, [Office  of  the  Secretary, 
Office  of  Commi^ion  Appellate 

See  of  Lntemational 
sr  committees  and 
^thorized  or  established 
I  Act.  The  Advisory 
Committee  on  Rekctor  Safeguards  and 
the  Advisory  Con  imittee  on  Nuclear 
Waste  also  report  directly  to  the 
Commission. 


§1.26    [Removadl 

4.  Section  1.26|is  removed. 

5.  In  §  1.31.  paiagraph  (b)  is  revised 
and  a  new  paragiSph  (d)  is  added  to 
read  as  follows: 

§  1 .31    Office  of  tti »  Executive  Director  for 
Operations. 

*        •        *        I         • 

(b)  The  EDO  su  aervises  and 
coordinates  polic  /  development  and 
operational  activ:  ties  in  the  following 
line  offices:  The  ( )ffice  of  Nuclear 
Reactor  Regulatic  n,  the  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
the  Office  of  Nuclear  Regulatory 
Research,  and  tht  NRC  Regional  Offices: 
and  the  followinj  staff  offices:  The 
Office  of  Enforcei  nent,  the  Office  of 
AdministratioD,  me  Office  of 
Information  Reso  irces  Management,  the 


Adjudication,  Of 
Programs,  and  ot 
boards  that  are  an 
specifically  by  i 


Office  of  dw  Contnrikr.  the  Office  oi 
Investigations,  the  Office  for  Analysis 
and  Evaluation  of  Operational  Data,  the 
Office  of  Small  Business  and  Gvil 
Rights,  the  Office  of  Personnel,  the 
Office  of  State  Programs,  and  other 
organizational  units  as  shall  J>e  assigned 
by  the  Commissiao.  The  EDO  is  also 
responsible  for  impleotentation  of  the 
Commission's  policy  directives 
pertaining  to  tiiese  offices. 

•  •        •        •        » 

(d)  The  EDO  reviews  compliance  of 
the  Licensing  Support  System  (LSS) 
participants  with  the  applicable  LSS 
rules,  including  DOE  compliance  with 
the  document  submission  requirements 
in  10  CFR  2.1003. 

6.  In  §  1.34,  paragraph  (c)  is  added  to 
read  as  follows: 

§  1 .34    Office  of  Information  Resources 
Management 

•  *        •        •        * 

(c)  Provides  oversight  and  quality 
assurance  for  the  design  and  operation 
of  the  Licensing  Support  System  (LSS) 
services  and  for  the  completeness  and 
integrity  of  the  LSS  database,  ensures 
that  the  LSS  meets  the  requirements  of 
10  CFR  Part  2.  Subpart  J,  concerning  the 
use  of  the  LSS  in  the  Commission's 
high-level  waste  licensing  proceedings, 
and  provides  technical  oversight  of  TXJE 
in  the  design,  development,  and 
operation  of  the  LSS. 

7.  In  §  1.37,  the  heading  and  the 
introductory  paragraph  are  revised  to 
read  as  follows: 

§1.37   Office  Of  Sman  Business  and  CMi 
Rights. 

Tbe  Office  of  Small  Business  and 
Civil  Rights— 

•  •        •        •        • 

§1.40    [Removed] 

8.  Section  1.40  is  removed. 

Dated  at  Rockviite,  Maryland,  this  30th  da> 
of  November.  1994. 

For  the  Nuclear  Regulatory  Commission. 

lames  M.  Taylor, 

Execvtive  Director  forOpemtions. 

|FR  Doc.  94-30337  Filed  12-9-94:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  1004 

RIN  1901-AA62 

Freedom  of  Information 

AGENCY:  Department  of  Energy. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE)  amends  its  regulations 


Federal  Kagbter  /  Vol.  59.  No.  237  /  Monday.  December  12.  1^94  /  Rules  and  Regulations    «388b 


oonooning  its  policies  on  disclosure  of 

information.  The  purpose  of  this 
rulemaking  is  to  state  the  agency's 
policy  on  contractor  recoH^  requested 
under  the  Freedom  of  Information  Act 
(FOIA). 

EFFECTIVE  DATE:  January  11, 1995. 
FOR  FURTHER  MFOnilATION  CONTACT:  Abel 
Lopez,  Office  of  General  Coimsel,  GC- 
80,  U.S.  Depaitaaent  of  Enogy,  1000 
Independence  Avenue  SW., 
Washington.  DC  20585.  (202)  586-8618. 
SUPPLEMENTART  MFORMATION:  The 
Freedom  of  Information  Reform  Act  of 
1986.  Pub.  L.  No.  99-570, 100  Stat. 
3207-49,  requires  that  each  agency 
promulgate  regulations  to  establirii 
procedures  and  guidelines  to  process 
requests  received  under  FOIA.  This 
final  rule  amends  DOE's  FOIA 
regulation  and  supers^les  DOE  Order 
1700.1  to  state  the  DOE  policy  on  access 
to  contractor  records. 

Under  existing  law,  information 
becomes  part  of  the  agency's  records 
only  when  theGovemment  either 
created  or  obtained  the  information  and 
has  control  over  the  infmnation  at  the   - 
time  of  a  POiA  request.  See,  e.g., 
Departmrait  of  fustioe  v.  Tax  Analysts. 
492  U.S.  136, 142-145  (1989).  The 
Supreme  Court  has  rsesoned  that  FOIA 
imposes  no  obligations  on  agencies  to 
create  or  retain  rscords  and  that  use  of 
federal  funds  and  the  Government's 
potential  ecoess  to  reoords  do  not 
necessarily  transform  records  into 
"agency  records"  sub|ecl  to  FOIA, 
unless  the  agency  in  &ct  obtains  the 
records.  Foosftom  v.  Haais,  445  VS. 
169, 18&-186  (1980),  JOssinger  v. 
RepoTtas  Ctaamittae  for  Freedom  of  the 
Press.  445  U.S.  136, 151-153  (1960). 

Nonetheless,  as  reflected  in  DOE 
Order  1700.1.  DOE's  past  policy, 
however,  has  been  to  disclose 
information  owned  by  DOE,  whether  or 
not  the  Govenunent  has  actual 
possession  of  the  infonnation  at  the 
time  of  the  request  Under  DOE  Order 
1700.1,  moreover,  records  not  owned  by 
IX)E  pursuant  to  a  contract  are 
disclosed  under  POiA  only  if  the  TXJE 
haspossession  of  them. 

The  court  in  Committee  to  Bridge  the 
Gap  v.  Department  of  Energy,  No.  CV 
90-3S68^R  (CD.  Gal.  Oct  15, 1991), 
held  that  the  UOPt  policy  on  contractor 
records  constitutes  a  substantive  rule 
imder  the  Administrative  Procedure 
Act.  and.  therefaie.  DOE's  treatment  of 
contractor  records  should  be 
promulgsted  through  formal  notice  and 
Gomment  ndanaking.  Thus,  this  final 
rule  supersedes  DOE  Order  1700.1  and 
estabU^es  OCX's  poUtcy  to  provide  for 
m(R«  p^Bc  aooess  to  infonnatiaii  dian 
is  mandated  by  extetii^  kw. 


On  October  23. 1991.  DOE  pufalidied 
in  the  Federal  Registo-  (56  FR  S5036). 
a  proposal  to  amend  the  regulations  that 
included  a  statement  of  the  DOE  poUcy 
on  contractor  records.  The  proposed 
policy  provided  that,  with  certain 
exceptions,  contractor  records  that  were 
the  property  of  the  Government  were 
subject  to  disclosure  under  FOIA. 
whether  or  not  JXX  had  possession  of 
the  documents  at  the  time  of  a  request. 
Forty-three  comments  were  received  by 
the  agency  <m  the  proposed  policy.  The 
comments  critidzing  the  proposed 
policy  on  contractor  records  Ixoke  into 
the  two  groups.  One  group  of 
commentors  took  exception  to  the 
proposed  IX)E  contractor  raccrds  policy 
because  it  extended  the  scope  of 
documents  available  ujider  FOIA 
beyond  that  Mdiich  is  required  by 
existing  case  law  to  include  records  not 
in  the  possession  of  DOE.  These 
commentors  stated  that,  regardless  of 
ownership,  DOE  should  apply  FOIA 
only  to  records  in  the  possession  of  DOE 
in  order  to  protect  the  confidentiality  of 
certain  information.  The  second  group 
of  commmtors  opined  that  since 
government  funds  are  expended  to 
create  contractor  records,  all  sudi 
records  should  be  made  available  to  the 
public  under  FOIA. 

DOE  has  reviewed  all  the  comments 
and  has  determined  to  ad^t  the 
contractor  records  policy  proposed  in 
October  1991  as  modified  below  as  a 
final  rule.  Although  DOE  appreciates 
the  views  of  both  groups  of  commentors 
regarding  access  to  contractor  records, 
the  contractor  records  policy  adopted  by 
DOE  promotes  openness  in  government 
and  continues  to  provide  the  public 
access  to  DOE  contractor  reoords.  Some 
members  of  the  public  commented  that 
the  proposed  rule  would  subject  the 
public's  right  of  access  to  contractor 
records  to  the  vicissitudes  of  DOE's 
policies  regarding  contractual 
provisions  on  ownership  of  records. 
However,  DOE's  irwirn^gMTi^^^t  and 
operating  contracts  provide  that  most 
records  acquired  or  generated  by  the 
contractor  in  its  performance  of  the 
contract  are  the  property  of  the 
government.  Additionally,  the 
government  has  a  general  r^t  to 
inspect,  copy,  and  audit  records 
acquired  or  generated  by  the  contractor 
in  connection  with  contract 
performance,  including  those  records 
not  owned  by  the  govwnment.  The  new 
rule  makes  clear  that  even  were  a 
requested  record  not  owned  under  the 
contract  by  the  government,  DOE  can 
exercise  its  contractual  rights  to  acquire 
possession  of  the  record  if  necessary  to 
maximize  public  disclosure  of  records 


concerning  health.  safiBty.  and  the 
enviroBmeoL 

The  new  policy  also  recogniaes  the 
necessity  to  nurintnin  the  confidentiality 
of  certain  privil^ed  and  commercially 
sensitive  information  to  protect 
legitimMe  contractor  interests  and  the 
integrity  of  the  Government's 
operations.  The  contractor  records 
poUcy  adopted  today  is  net  intended  to 
affect  any  records  management 
responsibilities  of  a  DOE  crmttactor 
under  the  Records  Disposal  Act.  44 
U.S.C  §3301. 

IX3E  expects  to  republic  in  the 
Federal  Register  the  remainder  of  the 
revisions  proposed  as  a  Final  Rule  in 
the  near  future. 

Procediirallaformation 

Executive  Order  12866 

It  has  been  determined  that  this  action 
is  not  a  "significant  regulatory  action" 
under  the  Executive  Order  12866, 
"Regulatory  Planning  and  Review,"  (58 
FR  51735,  October  4, 1993). 
Acoordingly.  this  ac^on  was  not  subject 
to  review  under  that  executive  order  by 
the  Office  of  Informatian  and  Regulatory 
Affairs  of  the  Office  of  Maiagement  and 
Budget 

Executive  Order  12612 

Executive  Order  12612  requires  diet 
regulations  or  rules  be  reviewed  for 
direct  effects  on  States,  on  the 
relationship  between  tlie  n**i«iit^l 
government  and  the  States,  or  in  the 
distribution  of  power  among  various 
levels  of  govoTunent.  If  there  are 
sufficient  substantial  direct  effecte,  then 
Executive  Order  12612  requires 
prepantion  of  a  federalism  assessmeht 
to  be  used  in  all  decisions  involved  in 
IMTomulgating  or  implementii^  a 
regulation  or  rule. 

Today's  regulatory  action  does  not 
affect  any  traditional  State  function. 
There  are  therefore  no  substantial  effects 
requiring  evaluation  or  i 
imder  Executive  Order  12612. 

Regulatory  Flexibility  Analysis 

This  regulation  was  reviewed  under 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq..  which  requires  preparation 
of  a  regulatory  flexibility  analysis  for 
any  regulations  that  will  have  a 
significant  economic  impact  one 
substantial  number  of  small  entities. 
IXDE  finds  that  sections  603  and  604  of 
that  Afrt  do  not  apply  to  this  rule 
because  it  will  not  luive  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Thus  the 
preparation  of  a  regulatory  flexibility 
analysis  is  not  warranted. 
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National  Envimamental  Pidi<y  Act 

There  is  no  impact  on  die  hunum 
environment  under  the  legulatoiy 
amendmmts  being  issued  today. 
Accordingly,  DOE  has  detonnined  that 
this  is  not  a  ma)or  Federal  action  cm 
n^ch  significant  impact  upon  the 
quality  of  the  human  enviranmentand, 
uoefora,  preparation  of  an 
envinmmentiQ  assessment  or  an 
environmental  impact  statement  is  not 
required  and  categorically  excluded 
from  preparation  under  the  National 
Environmental  Policy  Act  pursuant  to 
Appendix  A6  of  10  CFR  Part  1021. 

Paperwodc  Reduction  Act 

This  rule  will  not  require  a  collection 
of  information,  and,  acondingly. 
clearance  is  not  required  by  the  Office 
of  f4anagement  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501.  et  seq.). 

Executive  Order  12776 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reductions.  Agencies  are 
also  instructed  to  make  every  effort  to 
ensure  that  the  regulation  specifies 
clearly  a  preemptive  effect,  efiiect  on 
existing  Federal  law  or  regulation,  and 
retroactive  effect;  describes  any 
administrative  proceedings;  and  defijaes 
(ey  terms.  The  DOE  certifies  that 
today's  final  rule  meets  the 
requirements  of  sections  2(a)  and  (b)(2) 
of  Executive  Order  12778. 

List  of  Snbjects  in  10  CFR  Part  1004 

Freedom  of  Information. 

Issued  in  Washington.  DC  on  December  7. 
1994. 

Robert  R.  Nordhaus, 

General  Counsel. 

For  the  reasons  set  out  in  the 
preamble,  chapter  X  of  title  10,  part 
1004  of  the  Code  of  Federal  Regulations 
is  amended  as  set  forth  below. 

PART  1004-FREEDOM  OF 
mFORMATION 

1.  The  authority  citation  for  Part  1004 
continues  to  read  as  follows: 

Anlbority:  5  U.S.C  SSl 

2.  Section  1004.3  is  amended  by 
revising  the  section  heading,  reserving 


pangAq^(d), 
as  fellows: 

f  10044   PubOe 
policy  on  corn 


ncoRls. 


(d)  (Reserved] 

(e)  Contractor  Records. 

(1)  Vl^n  a  conbact  with  DO& 
provides  that  any  records  acquired  or 
generated  by  the  I  »ntractor  in  its 
performance  of  tqe  contract  shall  be  the 
property  of  the  Government.  DOE  will 
make  avail^le  toi  the  public  such 
records  that  are  ia  the  possessioi^  of  the 
Government  or  tlie  contractor,  unless 
the  records  ate  ej  smpt  from  public 
disclosure  under  >  U.S.C.  552(b)(2). 

(2)  Notwithstanding  paragraph  (e)(1) 
of  this  section,  records  owned  by  the 
Government  undir  contract  that  contain 


information  or  t 
commercial  vali 
§  1004.3(e)(4)  or 
the  contractor  c 
recognized  imde: 


ical  data  having 
as  defined  in 
formation  for  which 
a  privilege 
federal  or  state  law 
shall  be  made  av^lable  only  when  they 
are  in  the  possesion  of  the  Government 
and  not  otherwise  exempt  imder  5 
U.S.C.  552(b). 


(3)  The  policie 
paragraph: 

(i)  Do  not  affe 
obligations  to  pr 
request  any  recor 


stated  in  this 


(FR  Doc  94-30497 
■NJJNQ  cow  M«e-oi 


='iled  12-9-94;  8:45  am] 


adding  para^aph  (e)     09ARTMENT  OFTRANSPORTATKNI' 

Fadsral  Aviatfon  Admlnistiatloa- 

14CFR|»i|rt71 

[Atavpace  DoekBt  No.  *4-AQL-aq 

EatabiishiMirtof  Olass  E  Airspac*; 
Wilmington,  OH 

AQENCY:'FederaI  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Finalxute. 

summary:  This  ai^ion  establishes  Class 
E  airspace  at  Wilmington.  Airborne 
Airpark.  OH.  Presently,  ^s  area  is 
designated  as  Class  D  airspace  when  the' 
associated  control  tower  is  in  operatiMf. 
However,  controlled  airspace  to  the 
surfiace  is  needed  when  the  control 
tower  located  at  this  area  is  dosed.  Tlie 
intended  efiiect  of  this  action  is  to 
provide  adequate  Class  E  turspace  for 
instrument  flight  rule  (IFR)  operations 
when  the  control  tower  is  closed. 
•DATES:  Effective  date— 0901  UTC.  March 
30. 1995. 

Comment  date:  Comments  must  be 
received  on  or  before  Jan.  17. 1995. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to: 

Manager.  Air  Traffic  Division.  System 
Management  Branch,  AGL^530, 
Docket  No.  94-AGL-32,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018 

The  official  docket  may  be  'examined  in 
the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration.  2300  E.  Devon 
Avenue,  Des  Plaines,  Illinois. 
An  informal  docket  may  also  be 

examined  during  normal  business  houra 

at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Qbic,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7573. 

SUPPl^MENTARY  INFORMATION: 
Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of 
a  final  rule,  and  was  not  preceded  by 
notice  and  public  procedure,  comments 
are  invited  on  the  rule.  When  the 
comment  period  ends,  the  FAA  will  use 
the  comments  submitted,  together  with 
other  available  information,  to  review 
the  regulation.  If  the  FAA  receives  no 
adverse  comments  in  response  to  this 
action,  this  rule  will  become  effective 
on  the  date  specified  in  the  "DATES" 
section.  After  the  review,  if  the  FAA 
finds  that  fiuther  changes  are 


I  or  alter  contractors' 
ide  to  DOE  upon 
I  that  DCffi  owns 
under  contract,  o^  DOE's  rights  under 
contract  to  obtain!  &ny  contractor  records 
and  to  determine  their  disposition, 
including  public  tlissemination;  and 

(ii)  Will  be  applied  by  DOE  to 
maximize  public  disclosure  of  records 
that  pertain  to  esteems  about  the 
environment,  pul  lie  health  or  safety,  or 
employee  grievan  ces. 

(4)  For  purposaB  of  §  1004.3(e)(2), 
"technical  data  and  information  having 
commercial  valut "  means  technical  data 
and  related  comn  lercial  or  financial 
information  whioi  is  generated  or 
acquired  by  a  con  tractor  and  possessed 
by  that  contractoi ,  and  whose  disclosure 
the  contractor  cei  tifies  to  DOE  would 
cause  competitiv(  i  harm  to  the 
commercial  valu<  or  use  of  the 
information  or  da  La. 
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appropriate,  it  will  initiate  lulemaking 
proceedings  to  amend  the  regul^on. 
Comments  tiiat  provide  the  factual 
basis  supportii^  the  views  and 
suggestions  presented  are  particularly 
hdpftil  in  evahiating  the  effects  of  the 
rule,  and  in  deleimiiiii^  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  r^ulttoiy.  aeronautical, 
economic,  envir<mmental.  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 

Feral  Aviation  Regulations  (14  era  part 
71)  establishes  Class  E  airspace  at 
Wilmington,  Airborne  Airpark,  OH. 
Currently,  this  airspace  is  designated  as 
Class  D  when  the  associated  control 
tower  is  in  operation.  Nevertheless, 
controlled  airspace  to  XSae  surfece  is 
needed  for  WR  operations  at  Airborne 
Airpark  when  the  control  lower  is 
closed.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  E 
airspace  for  IFR  operaUons  at  the  airport 
when  the  control  tower  is  closed.  As 
noted  in  the  Airspace  Reclassification 
Final  Rule,  published  in  the  Federal 
Register  on  December  17,  I99i,  airspace 
at  an  airport  with  a  part-time  control 
tower  should  be  designated  as  a  Class  D 
airspace  area  when  the  control  tower  is 
in  operation,  and  as  a  Class  E  airspace 
area  when  the  control  Xxmet  is  closed 
(56  ra  6S64S). 

The  coordinates  for  this  airspace 
docket  are  baeed  on  North  American 
Datum  83.  Class  E  ainpace  designations 
are  published  in  Paragraph  6002  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  Septerab«- 16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  TTie  Class  E  air^Moe  designation 
listed  in  this  document  will  be 
published  subsequeddy  in  the  Order. 
Under  the  circumstances  presented,  the 
FAA  concludes  that  there  is  an 
immediate  need  to  establish  this  Class  E 
airspace  area  in  order  to  promote  the 
safe  and  efficient  handling  of  air  traffic 
in  these  areas.  Therefore,  I  find  that 
notice  and  public  procedures  under  5 
U.S.C.  553(b)  are  impracticable  and 
contrary  to  the  public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  r^ulations  for  which 
frequent  and  routine  amendments  are 
nerassary  to  keep  tiiem  operationally 
current.  It.  thereficwe— (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 


regulat<wy  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  eflect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  munber  of  smaU  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFK  Part  71 

Airepace,  Incorporation  by  reference. 
Navigation  (air). 

Adoptioii  oTthe  AmewdmeBt 

fa  consideration  of  the  foregoing,  the 

Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AIWBIDEPI 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  134a<a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(b):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  "Hie  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B.  Airspace 
Designations  and  Reporting  Pt^nts, 
dated  July  18. 1994,  and  effective 
September  16, 1994.  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  ai^as 
designated  as  a  surface  area  forxirk 
airport 


UCFRPwtTS 

[Akapace  Dodiet  Mo.  94-ASW-ll] 

Alteration  and  SubdMalon  of 
Raatrtctsd  Area  R-9111C  and 
EattMahmarrt  of  R-61110;  Mt 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


AGL  OH  E2  Wilaington.  OH  (New) 
Wilmington.  Airborne  Airpark.  OH 

(lat.  39°29'52"  N.  long.  B3«'47'52-  W) 
Wilmington.  Hollister  Field  Airport.  OH 
(lat.  39''26'15"  N,  long.  «3«42'30"  W) 
Within  a  4.2-miie  radius  of  the  Aiitwrne 
Airpark,  excluding  that  portion  of  ainpace 
within  a  1-mile  radius  of  Hollister  Reld 
Airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  limes  will 
thereafter  be  continuously  published  in  tlte 
Airport/Facility  Directory. 
•         *         •         »         » 

Issued  in  Oes  Plaines,  Illiaois  on  November 
26, 1994. 

Roger  Wall. 

Manager.  Air  Traffic  Division. 

IFR  Doa  94-30449  Filed  12-9-94;  8:45  ami 

BILLmC  CODE  4910-13-M 


SUMMARY:  This  action  modifies 
Restricted  Area  R-5111C  Elephant 
Butte,  NM.  by  vertically  subdividing  the 
area  into  two  separate  areas  designated 
as  R-5111C  and  R-51110.  The  present 
vertical  dimension  of  R-5111C  is  from 
the  surface  to  unlimited.  This  action 
will  amend  R-SlllC  to  13.000  feet 
mean  sea  level  (MSL)  to  tmlimited  and 
establish  R-5111D  from  the  surface  to 
but  not  including  13,000  feet  MSL.  Tlie 
lateral  dimensions  %viil  remain  the 
same.  Stratification  of  the  present  R- 
5111C  will  enable  the  military  to 
activate  only  that  portion  of  the  airspace 
that  is  actually  needed  to  contain  their 
operations. 

EFFECTWC  DATE:  0901  UTC,  February  2. 
1995.  ^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Riley.  Military  Operations 
Pro-am  Office  (ATM-420).  Office  of 
Air  Traffic  System  Management.  Federal 
Aviation  Administration.  800 
fadependence  Avenue.  SW., 
Washington.  DC  20591;  telraihone:  (202) 
267-7130. 

SUPPt.£ICNTARY  MiFORMATIOH: 
The  Rule 

This  amendment  to  pert  73  of  the 
Federal  Aviation  Regulations  modifies 
Restiicted  Area  R-SlllC.  Elephant 
Butte,  MM,  by  vertically  subdividing  the 
area  into  two  separate  areas  designated 
as  R-5111C  and  R-5111D.  This  action 
does  not  change  the  activities  conducted 
in  the  area.  This  action  will  create  an 
effective  management  tool  for  the 
military  by  allowing  it  to  activate  only 
that  portion  of  the  special  use  airspace 
that  it  needs  to  contain  hazardous 
activities.  This  action  does  not  alter  the 
boundaries  of  restricted  airspace,  nor  is 
the  mission  conducted  within  the 
airspace  changed,  therefore,  I  find  that 
notice  and  public  procedu.'^  under  5 
U.S.C.  553(bj  are  unnecessary  because 
this  action  is  a  minor  technical 
amendment  in  wiiich  the  public  is  not 
particularly  interested.  Toe  coordinates 
for  this  docket  are  based  on  North 
American  Datum  83.  Section  73.51  of 
part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.88  dated  March  9. 1994. 
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The  FAA  has  detennined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afiect  air 
-  traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Enviranmental  Review 

Since  this  action  will  not  change  the 
type  of  activity  conducted  in  this 
airspace  and  does  not  alter  the 
geographic  boundaries  of  this  airspace, 
the  FAA  has  determined  that  this  action 
is  not  subject  to  environmental 
assessments  and  procedures  pursuant  to 
FAA  Order  1050.1D,  "Policies  and 
Procedures  for  Considering 
Environmental  Impacts"  and  the 
National  Environmental  Policy  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace.  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510,  1522;  E.O.  10854,  24  FR  9565,  3  CFR. 
1959-1963  Comp..  p.  389;  49  U.S.C  106(g]: 
14  CFR  11.69. 

$73.51    [Amended] 

2.  Section  73.51  is  amended  as 
follows: 

R-5111C    Elephant  BuHe,  NM  (Revised] 

Boundaries.  Beginning  at  lat.  32''45'45"  N., 
long.  106''57'02"  W.;  to  laL  32''47'00"  N.. 
long.  107»06'02"  W.:  to  lat.  33'00'00"  N., 
long.  107''13'02"  W.;  to  lat  33»21'0O"  N., 
long.  107»08'02"  W.:  to  lat.  33'26'50'  N., 
long.  107°00'02"  W.;  to  lat  32*52'00"  N., 
long.  107nX)'02"  W.;  to  the  point  of 
beginning,  excluding  the  aiispgce  in  R- 
5107F  and  R-5107G. 
Designated  altitudes.  13,000  feet  MSL  to 

unlimited. 
Times  of  designation.  As  published  by 

NOT  AM  at  least  12  hours  in  advance. 


Controlling  ageacy.  FAA,  Albuquerque 
ARTCC. 


Using  agency. 


eac 
lei 


puty  for  United  States  Air 


Force  White  Sand  i  Missile  Range.  NM  88002. 
R-SlllD    Bephi  nt  Butte.  NM  [New] 

Boundaries.  Begii  ning  at  lat.  32°45'45"  N., 
long.  106'571 12"  W.;  to  lat  32'47'00"  N., 
long.  107«061 12"  W.;  to  lat  33»00'00"  N., 
long.  107*131 12"  W.;  to  lat  33»21'00"  N.. 
long.  107"D8'i  12"  W.:  to  lat  33''26'50"  N.. 
long.  107»00'  12"  W.;  to  lat  32''52'00"  N., 
long.  107*001 12"  W.;  to  the  point  of 
beginning. 

Designated  altil  ides.  Surface  to  but  not 
including  13.000  ieetMSL. 

Times  of  desigi  ation.  As  published  by 
NOTAM  at  least  ]2  hours  in  advance. 

Controlling  agency.  FAA.  Albuquerque 
ARTCC 

Using  agency.  I  eputy  for  United  States  Air 
Force  White  Sands  Missile  Range.  NM  88002. 

Issued  in  Wash  ngton,  DC  on  December  2, 
1994. 

FredL.Gibb8, 

Acting  Manager,  i  Urspace-Rules  and 
Aeronautical  Info  rmation  Division. 
[FR  Doc.  94-3043  9  Filed  12-9-94;  8:45  am] 
MLUNQ  COOE  4110-  »-P 


14 CFR  Parts? 

[Dockat  No.  163fl ;  Amdt  No.  27980] 

Standard  Instn  merit  Approach 
Proceduraa;  MJscellaneoua 
Amendments  I 


agency:  Federa 
Administration 
ACTION:  Final 


n  le. 


Aviation 
(FAA),  DOT. 


summary:  This  unendment  estabUshes, 
amends,  suspei  ds.  or  revokes  Standard 
Instrument  Ap]  iroach  Procedures 
(SIAPs)  for  opei  Btions  at  certain 
airports.  These  regulatory  actions  are 
needed  becaus<  of  changes  occurring  in 
the  National  Ai  rspace  System,  such  as 
the  commissioi  ing  of  new  navigational 
facilities,  addit  on  of  new  obstacles,  or 
changes  in  air  t  'affic  requirements. 
These  changes  >  >re  designed  to  provide 
safe  and  efficiei  it  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  und  sr  instrument  flight  rules 
at  the  affected  i  irports. 
DATES:  An  effec  tive  date  for  each  SIAP 
is  specified  in  t  le  amendatory 
provisions. 

Incorporatioii  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  3  ,  1980.  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Av  dlability  of  matter 


incorporated  b 


amendment  is  i  is  follows: 
For  Examinatii  n 

1.  FAA  Rules 
Headquarters 


reference  in  the 


Docket.  FAA 
Aiilding,  800 


Independence  Avenue.  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SLAP  copies  may  be 
obtained  fiom: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscriptioii — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Doctmients,  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
).  Best.  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  EX]  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FE>C)/Pennanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
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SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  bdea  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  die  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  direcUy  to  published 
aeronautical  charts,  llie  circumstances. 
which  created  the  need  for  all  these 


SIAP  amendments  requires  making 
them  efEsctive  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  tht.  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  imnecessary.  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulaticms  fm  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  theref(»e — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  vhU  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 


Issued  in  Washington,  DC.  on  December  2. 
1994. 

Thomas  CAocardi, 

Director,  Fli^t  Standards  Serrice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procediues.  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97--STANDARD INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348. 1354(a), 
1421  and  1510: 49  U.S.Q  106(g);  and  14  CFR 
11.49(bK2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25, 97.27, 97.29, 97  J1, 97.33. 
and  97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
orTACAN;  §97.25  LOG.  LOC/DME. 
LDA.  LDA/DME,  SDF.  SDF/DME; 
§97.27  NDB.  NDB/DME;  §97.29  ILS. 
ILS/DME.  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

'  Effecliw  Upon  Publication 


FDC  data 

State 

City 

Airport 

FDC  No. 

SIAP 

11/17/94  „ 

Wl 

VA 

AR 

OR 

WA  

NM  . 

NM  

NM  _ 

Wl 

Wl 

Wl  „ 

AK  „... 

Kenosha „... 

Chesapeake  .... 

Stuttgart 

Portland 

Spokane  

Gallup 

Las  Vegas 

Las  Vegas 

Kenosta 

Kenosha  

Kenosha  .™ 

Big  Lake 

Kenosha  Regional 

FDC4«545 
FDC  4/6576 
FDC4«600 
FDC4«620 
FDC  4/6637 
FDC  4/6675 
FDC4«673 
FbC  4/6674 
FDC4«546 
FDC  4/6547 
FDC  4/6548 
FDC  4/6723 

ILS  RWY  6L  AMDT  2... 
LOC  RWY  5  ORIG ... 
VOR/DME  OR  GPS-A  ORIG-A„. 
ILS  RWY  1 0R/CAT  l/AMDT  29... 
NDB  RWY  2J  AMDT  14.J 
LOC  RWY  6  AMDT  3... 
VOR  OR  GPS  RWY  2  AMDl^O... 
VOR  OR  GPS  RWY  20  AMDT  5... 
NDB  RWY  6L  AMDT  1... 
VOR  OR  GPS  RWY  14  ORIG... 
VOR  OR  GPS  RWY  24R  ORIG„. 
VOR  RWY  6.  AMDT  5A... 

11/ia»4  

Chesapeake  Municipal 

11/21/94  ....... 

11/22«4  

11/23/94  

11/27/94  

Stuttgart  Muni 

Portland  IntI ~...............„.. 

Spokane  InM 

Galkip  Muni 

11/27/94  

11/27/94  

Las  Vegas  Muni 

Las  Vegas  Muni 

11/27/94  „„... 

11/27/94  

11/27/94  

11/30/94  

Kenosha  Regional „ 

Kenosha  Regional  

Kenosha  Regk)nal 

Big  Lake „ 

BigLake 

Big  Lake 

Alaska 

VOR  RWY  6,  AMDT  5A... 

FDC  Date:  11/30/94 

FDC  4/6723/BGQ/  FI/P  Big  Lake,  Big 
Lake,  AK.  VOR  RWY  6,  AMDT  5 A... 
Remove  Note...  Procedure  not 
authorized  at  night.  This  is  VOR  RWY 
6.  AMDT  5B. 

Stuttgart 

Stuttgart  Muni 
Arkansas 


VOR/DME  OR  GPS-A  ORIG-A... 
FDC  Date:  11/21/94 

FDC  4/6600/SGT/  FI/P  Stuttgart 
Muni,  Stiittgart,  AR.  VOR/DME  or  GPS- 
A  ORIG-A...  Delete  Note...  Obtain  LCL 
ALSTG  on  UNICOM  122.8;  when  not 
available,  use  Littie  Rock  ALSTG  and 
increase  all  MDAS  160  ft.  This  becomes 
VOR/DME  or  GPS-A  ORIG-B. 

Las  Ve^as 

Las  Vegas  Munf 

New  Mexico 

VOR  OR  GPS  RWY  20  AMDT  10... 


FDC  Date:  11/27/94 

FDC  4/6673/LVS/  FI/P  Us  Vegas 
Muni,  Las  Vegas,  NM.  VOR  or  GPS  RWY 
2  AMDT  10...  Chg  note...  When  LCL 
ALSTG  not  received,  proc  na.  This  is 
VOR  or  GPS  RWY  2  AMDT  lOA. 

Las  Vegas 

Las  Vegas  Muni 

New  Mexico 

VOR  OR  GPS  RWY  20  \MDT  5... 

FDC  Date:  11/27/94 

FDC  4/6674/LVS/  FI/P  Las  Vegas 
Muni.  Las  Vegas.  NM  VOR  or  GPS  RWY 
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20  AkOlT  Su.  a«  Dole...  When  LCL 
ALSTG  not  received,  proc  na.  This  is 
VOR  gr  GPS  RWY  20  AMOTT  SA. 

Gallup 

Gallup  Muni 
New  Mexico 
LOCSWY6AMDT3... 
FDC  Data:  11/27/M 

FDC  4/wmGUPf  FI/P  Gallup  Muni. 
Gallup.  NM.  LOG  RWY  6  AMDT  3... 
Add  note.-  ALTN  MINS  NA.  This  is 
LOG  RWY  6  AMDT  3A. 

Portland 

Portland  IntI 

Oregon 

ILS  RWY  lOR/CAT  1/  AMDT  29... 

IT>C  Date:  11/22/94 

FDC  4/6620/PDX/  FI/P  Portland  Intl. 
Portland.  OR.  ILS  RWY  lOR  /CAT  1/ 
AMDT  29...S-ILS-10R  VIS  CAT  D  RVR 
1800.  This  becomes  ILS  RWY  lOR 
AMDT  29A. 

Chesapeake 

Chesapeake  Mimicipal 

Virginia 

l.OC  RWY  5  ORIG... 

FDC  Date:  11/18/94 

FDC  4/6576/CPK/  Fl/P  Chesapeake 
Municipal,  Chesapeake.  VA.  LOG  RWY 
5  ORIG...S-LOG-5  VIS  CATS  A.  B.  C  1 
mile.  Add  note...INOP  table  does  not 
apply.  This  is  LOG  RWY  5  ORIG-A. 

Spoluute 

Spokane  Intl 

VVashington 

NDB  RWY  21  AMDT  14... 

FDC  Date:  11/23/94 

FDC  4/6637/GEG/  FI/P  Spokane  totl. 
Spokane.  WA  NDB  RWY  21  AMDT 
14...S-21  all  GATS  MDA  2800/HAT  459. 
This  is  NDB  RWY  21  AMDT  14A. 

Kenosha         ^ 

Kenosha  Regional 

Wisconsin 

ILS  RWY  6L  /KMDT  2... 

FDC  Date:  11/17/94   . 

FDC  4/6545/ENW/  FI/P  Kenosha 
Regional.  Kenosha,  WI.  ILS  RWY  6L 
AMDT  2.. .Change  all  reference  to 
ALSTG  in  notes  to  read...  When  control 
tower  closed,  use  Milwaukee  (General 
Mitchell)  ALSTG.  Change  ALTN  MINS 
to  read . . .  ILS. . .  Standard*  LOG. . . 
Standard*  #NA  when  control  tower 
closed.  Minimums...  Circling  MDA 
1340/HAA  597  CAT  D.  Milwaukee 
ALSTG  MINS...  Circling  MDA  1420/ 
HAA  677  GAT  D.  This  is  ILS  RWY  6L 
AMDT2A. 

K(fnosha 

Kfinosha  Regional 
vA'tHconsin 


NDB  RWY  6L  AMDTT  l^ 
FDC  Date:  11/27V94 

FDC4/6546/ENW/  FI/P  Keno^a 
Regional.  Kenoska,  WI.  NDB  RWY  6L 
AMDT  l...Clianfe  all  reference  to 
ALSTG  in  notes  to  reed...  Whoi  control 
tower  closed,  us  i  Idilwaukee  (Goieral 
MitcheU)  ALST^.  Change  ALTN  MINS 
to  read...  Standai  d#  *NA  when  control 
tower  dosed.  Tli  is  is  NDBRWY  6L 
AMDTIA 

Kenosha 

Kenosha  Region  il 

Wisconsin 

VOR  OR  GPS  R\  ry  14R  ORIG... 

FDC  Date:  11/27  '94 

FDC  4/6547/E  4W/  FI/P  Konosha 
Regional.  Kenos  la.  WI.  VOR  or  C^S 
RWY  14  CHUG.  .  .  Change  all  reference 
to  ALSTG  in  no4  as  to  read .  .  .When 
control  towrer  cl(  tsed,  use  Milwaukee 
(General  Mitdi^^)  ALSTG.  Change  ALT 
MINS  to  read  .  .  .Standard*  #NA  when 
control  tower  clfsed.  This  is  VOR  or 
GPS  RWY  14  Ol  IG-A. 

Kenosha 

Kenosha  Region  d 

Wisconsin 

VOR  OR  GPS  RV  /Y  24R  ORIG... 

FDC  Date:  11/27  f94 

FDC  4/6548/E  ^iW/  FI/P  Kenosha 
Regional.  Kenos|ia,  WI.  VOR  or  GPS 
RWY  24  ORIG...Change  all  reference  to 
ALSTG  in  notes  to  read...  When  control 
tower  closed,  lu  s  Milwaukee  (General 
Mitchell)  ALST^.  Change  ALT  MINS  to 
read...  Standard#  #NA  when  control 
tower  closed.  Tl|is  is  VOR  or  GPS  RWY 
24R  ORIG-A. 

IFR  Doa  94-30484  Filed  12-9-94;  8:45  am) 
BIUMG  COea  4*10-1 


14CFRPart97 

[Docket  No.  1637; 


Standard 

ProcedufBs; 

AmefHMnaiits 


Instniinent 


Approach 
Miscellaneous 


AGENCY:  Federa 
Administration 
ACTION:  Final  rule 


,  suspends, 


because  of  the 


summary:  This 

amends 

Instrument  Apploadi 

(SlAPs)  for  oper  iti 

airports.  These 

needed 

or  revised  criteria, 

occurring  in  the 

System,  such  as  the 

new  navigations  1 

new  obstacles 

requirements. 


UMI 


Amdt  No.  27979] 


Aviation 
FAA),  DOT. 


4mendment  estabUshes. 
or  revokes  Standard 
Procedures 


ons  at  certain 
Regulatory  actions  are 
adoption  of  new 
,  or  because  of  changes 
National  Airspace 
commissioning  of 
facilities,  addition  of 
changes  in  air  traffic 
Tliese  clumges  are 


desigDed  to  pfovida  safe  md  efficient 
use  of  the  narigabla  ainpaoe  and  to 
promote  safe  fig^  operations  under 
instrument  fli^  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatcay 
proviaioBS. 

Incocpoiatian  by  lefarence-approved 
by  the  Director  of  the  Federal  Roister 
on  December  31. 1980,  and  reapproved 
as  of  January  1. 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  refttenoe  in  the 
amendment  is  as  fi^knvs: 

For  ExaarinatioB — 

1.  FAA  Rules  Dodcet.  FAA 
Headquarters  Building.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  whidi  Ae  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchaia 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regnal  OfGce  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscriptioii — 

Copies  of  all  SLAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  MFORMATKM  CONTACT:  Paul 
).  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  tmder  5 
U.S.G.  55Z(a).  1  GFR  part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
l)V  reference  are  available  for 
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examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  natiue.  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  GFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  imme(6ate  flight 
safety  relating  directly  to  pubHshed 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SL\P 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  pubhcation  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SL\Ps  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and.  where  appficable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 


does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  m  14  CFR  Part  97 

Air  Traffic  Control.  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  December  2 
1994. 

Thomas  C  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  GFR 
part  97)  is  amended  by  estabUshing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-STANDARD INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  app.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g);  and  14  CFR 
11.49(bK2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25,  97.27, 97.29, 97.31, 97.33, 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TAGAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 
•  •  •  Effective  February  2, 1995 

Red  Bluff,  CA,  Red  Bluff  Muni.  VOR/DME 

RWY  15.  Amdt  5 
Red  Bluff,  CA,  Red  Bluff  Muni.  VOR  RWY 

33,  Amdt  6 
Red  Bluff,  CA.  Red  Bluff  Muni,  NDB  RWY 

33,  Amdt  1 
Decorah,  lA,  Decorah  Muni.  NDB  RWY  29, 

Orig 
Decorah,  lA,  Decorah  Muni.  VOR/DME 

RNAV  OR  GPS  RWY  29,  Amdt  3 
Shenandoah.  lA,  Shenandoah  Muni,  NDB 

RWY  4.  Orig 
Shenandoah,  lA,  Shenandoah  Muni,  NDB 

RWY  30,  Amdt  10,  Cancelled 
Baton  Roiige.  LA,  Baton  Rouge  Metropolitan/ 

Ryan  Field,  LOG  BC  RWY  4L.  Amdt  5 
Chesapeake,  VA,  Chesapeake  Muni,  NDB 

RWY  5,  Amdt  1,  Cancelled 


*  •  •  Effective  fanuary  5, 1995 

Mobile,  AL,  Mobile  Downtown,  VOR  RWY 
18.  Orig 

Mobile,  AL,  Mobile  Downtown,  RADAR-1 
Orig 

Anchorage,  AK,  Anchorage  Intemational. 

LOC  RWY  6L,  Amdt  8 
Anchorage,  AK,  Anchorage  Intemational,  ILS 

RWY  6R,  Amdt  10 
Creston,  lA,  Creston  Muni,  NM  OR  GPS 

RWY  34,  Amdt  1 

[FR  Doc.  94-30485  Filed  12-9-94;  8:45  am) 
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14  CFR  Part  97 

[Docket  No.  1639;  AmdL  No.  27981] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 

instrument  flight  rules  at  the  affect 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examinaticm — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Pubhc  Inquirj'  Center  (APA- 
200),  FAA  Headquarters  Building,  800 


Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  die 
region  in  whidi  the  affected  airport  is 
located. 


The  FAA  has  del  nrnined  through 


testing  that  current 


BySttbM7ipti( 

Copies  of  an  SIAPs.  mailed  once 
every  2  werio.  are  for  sale  by  the 
Superintendent  of  Oociuoents,  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  MFORMA'nON  CONTACT: 
Paul  J.  Best,  Fhght  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division.  Flight  Standards 
Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPI.EMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Pm^uies  (SIAPs).  The  complete 
regulitfoiy  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  ue  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C  552(a).  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Ftnrn  8260-5. 
Materials  incorporated  by  reference  are 
availrtile  for  examination  or  purchase  as 
stated  rimve. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further. 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
pubUshers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  rraUzed  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 


non-localizer  type. 


non-precisi<Hi  insti|iiBent  approadies 
developed  ising  tb^  TERPS  criteria  can 
be  fknma  by  airoraf  et^ppedwith 
Global  Positioning  System  (GPS) 
equipment  in  consideration  of  the 
above,  die  applicable  Standard 
Instrument  Approa|ch  Procedures 
(SIAPs)  will  be  altared  to  include  "or 
GPS"  in  the  title  without  otherwise 
reviewing  or  modi!  ying  the  procedure. 
Because  of  the  cloj  b  and  immediate 
relationship  betwe  sn  these  SIAPs  and 
safety  in  air  commi  srce,  I  find  that  notice 
and  public  procedi  ire  before  adopting 
these  SIAPs  are  un  necessary, 
impracticable,  andi  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 
The  FAA  has  deiermined  that  this 
regulation  only  involves  an  established 
body  of  technical  legidations  for  which 
frequent  and  routihe  amendments  are 
necessary  to  keep  them  operatiooally 
current.  It.  therefa  e— {1)  is  not  a 
"significant  regula  tory  action"  under 
Executive  Order  1  !866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  Februai^  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 

on  as  the  anticipated 
lal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  pn  a  substantial 
number  of  small  entities  under  the 


regulatory  evaluat 
impact  is  so  minil 


criteria  of  the  Reg  ilatory  Flexibility  Act. 


14  CFR  Part  97 

:  Control,  Airports, 


List  of  Sdbjects  inj  1 

Air  Traffic  I 
Navigation  (Air). 

Issued  in  Washini  ^on.  DC  on  December  2. 
1994. 

Thomas  C  Accardi 
Director.  Flig/it  Stan  dards  Service. 

Adoption  of  the  /  mendment 

Accordingly,  pi  irsuant 
authority  delegati  d 
Federal  Aviation 
part  97)  is  amendfed 
amending,  sospei  iding, 
Standard  Instrum  ent 
Procedures,  effec  ive 
the  dates  specifie  i 


to  the 
to  me,  part  97  of  the 
Regulations  (14  CFR 
by  establishing, 
:,  or  revoking 
Approach 
at  0901  UTC  on 
as  follows: 


PART  97— STAN  )ARD  INSTRUMENT 
APPROACH  PRC  CEDURES 


l.Theauthorit  r 
continues  to  reac 


Capp.  1348, 1354(a). 
J.SXl  106(g);  and  14  CFR 


citation  for  part  97 
as  follows: 


Authority:  49  U. 
1421  and  1510;  49 
ll.49(bK2). 

2.  Part  97  is  attended  to  read  as 
follows: 


§$97.23.  §7,27, 97 Jl,  I 

[Amended] 

By  amending:  §97.23  VOR.  VtW/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.27  NOB,  NDB/I»IE; 
§97.33  RNAV  SIAPs;  md  §97.35 
COPTER  SIAPs,  identified  as  follows: 

•  *  *  Effective  Febniary  2. 1995 

McGrath.  AK,  IvIcGrath.  VOR/DME  orGPS- 

C,Orig 
McGrath.  AK.  McGiath.  VOR  or  CPS-A. 

Amdt7 
McGrath,  AK.  McGrath.  NOT  or  GPS-B. 

Amdtl 
Sand  Point.  AK,  Sand  Point.  NDB/DME  or 

GPS-A.  Amdt  4 
Sand  Point,  AK.  Seed  Point.  NDB/DME  or 

GPS-B.  Orig 
Sand  Point  AK,  Sand  Point.  NDB  or  GPS 

RWY  13.  Orig 
Hartselle,  AL.  Rountree  Field.  NDB  or  GPS- 

A, /Vaults 
Huntsvilla,  AL.  Madison  County  Executive, 

VOR/DME  or  GPS-B,  /Vmdt  5 
Lanett.  AL.  Chambers  Muni.  VOR/DME  or 

GPS-A.  Aiadt  2 
Montgomery.  AL,  Dannelly  Field.  VOR  or 

GPS-A.  Amdt  3A 
Montgomery,  AL.  Dannelly  Field,  NDB  or 

GPS  RWY  10,  Amdt  18B 
Montgomery,  AL,  Dannelly  Field.  RNAV  or 

GPS  RWY  3-.  AHMit  5A 
Malvern.  AR.  Malvern  Muni,  NDB  or  GPS 

RWY  21.  /Vmdt  1 
McGebae.  AR.  McGehee  Muni.  VOR/DME  or 

GPS-A.  Amdt  2 
Mens,  AR,  Mena  iDtermountain  Municipal, 

VOR/DME  or  GPS-A,  Amdt  9 
Mena,  AR.  Mena  Intennountain  Municipal. 

NDB  or  GPS-B,  Amdt  7 
Monticello,  AR,  Monticello,  Muni.  VOR  or 

GPS-A.  Amdt  4A 
Pine  Bluff.  AR,  Grider  Field.  VOR  or  GPS 

RWY  17,  Amdt  19 
Rusaeliville.  AR.  Russeihrille  Muui,  NDB  or 

GPS-A.  Amdt  4 
Scottsdale.  AZ.  Scottsdale.  VOR  or  GPS-A. 

Amdt  2 
Scottsdale.  AZ.  Scottsdale.  VOR  or  GPS-C. 

Orig 
Scottsdale.  AZ,  Scottsdale.  NDB  or  GPS-B, 

Amdt  3 
Columbia,  CA.  Columbia,  NDB  or  GPS-A. 

Orig 
Colusa.  CA^Cohisa.  County,  VOR  or  GPS-A. 

/Vmdt  4 
Concord.  CA,  Buchanan  Field,  NDB  or  GPS 

RWYl9R.C»ig 
Corona.  CA.  Corona  Muni.  VOR  or  GPS-A, 

Amdt  4 
Eureka.  CA.  Murray  Field,  VOR  or  GPS-A. 

/Vmdt  6 
Eureka,  CA,  Murray  Field.  RNAV  or  GPS 

RWY  11.  Amdt  5 
Fresno,  CA,  Fresno-Chandler  Downtown. 

VOR/DME  or  GPS-C,  /Vnidt  5 
Fresno,  CA.  Fresno-Chandler  Downtown. 

NDB  or  GPS-B,  /Vmdt  7 
Grass  Valley.  CA.  Nevada  County  Air  Park. 

VOR  or  GPS-A,  Orig 
Hanford,  CA,  Hanford  Muni.  VOR  or  GPS-A 

Amdt  7 
Hayward.  CA,  Hayward  Air  Terrinal.  VOR/ 
DME  or  GPS-B.  Amdt  lA 
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Hayward,  CA.  Hayward  Air  Terminal.  VOR 

or  GPS-A.  Amdt  6  A 
Heaet.  CA,  Hemet-Ryan.  NDB  or  GPS-A, 

Orig 
Palm  Springs.  CA.  Bermuda  Dunes,  VOR  or 

GPS  RWY  28.  Orig 
Holyote.  Oa  HolyaSga.  NDB  or  GPS  RWY  17 

AmdtlA 
Holyofce.  CO.  Holyoke.  NDB  or  GPS  RWY  35, 

AmdtlA 
Pud>lo.  CO,  Pueblo  Memorial  VOR  or 
TACAN  or  GPS  RWY  26R.  Amdt  27 
Puebio,  Ca  Pcnblo  Memorial,  NDB  or  GPS 

RWY  8L,  Aindt  19 
Boca  Raton.  FL.  Boca  Raton,  VOR/DKflE  or 

GPS-A.  Orig 
CXiiocy.  FL.  Quiaqr  Mani,  VOR/DME  or 

GPS-A,  Or^-A 
TaUahassee,  FL.  Tallahassee  Regional,  NOB 

or  GPS  RWY  36,  Amdt  18A 
Tallahassee  (Havana).  FL.  Tallahassee 
Commefscial.  VOR  or  GPS-A.  /Vmdt  5 
Venice.  FL,  Veaice  Muni.  NDB  or  GPS  RWY 

31  Aanftl 
Winter  Haven,  FL.  Winter  Haven's  Gilbert, 

VOSUDUE  or  GPS-A.  Amdt  5 
Madison,  GA,  Madison  Muni,  VOR/Dhffior 

GPS-A. /Vmdt8 
Matter  GA.  Matter  Muni.  NDB  or  GPS  RWY 

lO.  Amdt  2 
McMUoe,  GA,  Monroe-Wlaton  CouBtrr,  NDB 

orGPSRWY3,Amdt3 
Montezuma.  GA.  Dr.  C.  P  Savage  Sr   NDB 

xjtGPS  RWY  18.  Aradt  1 
Pine  Mountain,  GA,  Calla^»ay  Gaidens^lams 

Cooiay  VOR  or  GPS-A.  /Vmdt  3 
Pine  Mountain,  GA,  Callaway  Gardens-Harris 

County,  NDB  or  OPS  RWY  9,  Amdt  7 
Plains,  GA,  Peterson  Field.  VOR^)NS  or 

GPS-fi.  Aaadtl 
Savannah.  GA,  Savannah  interaatiooal,  VCW 

or  GPS  RWY  27.  Amdt  15 
Savannah,  GA,  Savannah  intematioQal.  NDB 

or  GPS  R  WY  9.  Aadt  20 
Savannah,  GA,  Savannah  interaatioQal, 

RNAV  or  GPS  RWY  18.  Andt  • 
Harlan,  L\,  Harlan  Muni,  NDB  or  GPS  RWY 

33,Aaidt3A 
Iowa  Falls,  lA,  Iowa  Falls  Muai.  NI»  or  GPS 

RWY  31.  Amdt  3 
Jefferson,  L\,  JeOerson  Muni.  NM  or  GPS 

RWY  32.  Amdt  3A 
Mapleton,  lA,  Mapleton  MuuLIOBotCTS 

RWY  20.  AnMh  4 
MiKard.  lA.  FuUer.  VOR^»fS«r  a>S-A. 

Orig-A 
Waverly.  lA.  Waveriy  Muni.  VCMl  or  GPS-A. 

/Vmdt  3 
West  Ubiob.  ]A.  Geoige  L  Scott  Muai.  VOR/ 

DME  or  GPS-A,  Amdt  3 
West  Uni<».  lA.  George  L  Scott  &4ubC  NOB 

or  GPS  RWY  3S.  Anidt  4 
Winterset,  lA,  Winterset-Madison  Countv 

VOR/Diffi  or  GPS-A.  Or«-A 
lerome,  ID.  Jerome  county  VOR/DME  or 

GPS-A.  Amdtl 
McCall,  ID,  McCall.  NDB  or  GPS-/V,  Otm 
Rexbuifr  m.  Vtmburj  Umditcm  County  VOR 
or  GPS  RWY  35. /Vmdt  3 

ChiaQo,  IL.  ChicasDOliave  Intl.  ha)B  orGTS 
RWY  9R,  Amdt  16 

Chicago.  lUCkicagoOHarehrtl  NDB  or  GPS 

RWY  14L,  /Vmdt  22 
Chicago,  IL.  ChicaBoO'HMe  IntL  NOti  or  GPS 

RWY  14R.  Amdt  21 
New  LeaoK.  IL.  Howell-Ne**-  Lenox.  VOR  or 

GPS-A,  Orig 


Ohiey/NoWe,  IL.  Olney-Nobie.  VOR/DME  or 

GPS-A.  Amdt  8 
Oiney/Nobie.  IL.  Ohiey-Noble.  NDB  or  GPS 

RWY  3.  Amdt  12 
Paris.  IL.  Edgar  County.  VOR/DME  or  GPS- 

A,  Amdt  7 
Paris.  IL,  Bd^rCounty.  NDB  qi  GPS  RWY 

27,  Amdt  9 
Quiacy.  Q«  Quiacy  Muni-Baldwin  Field 

VOR/DME  or  GPS  RWY  22,  Amdt  7 
(>«incy,  B.,  Quincy  Muoi-Baidwin  Field. 

VOR  or  GPS  RWY  4,  /Vmdt  11 
Qaincy.  IL.  Qajncy  Muni-Baldwin  Field. 

RNAV  or  GPS  RWY  13,  /Vmdt  4 
Oiiacy.  IL,  Quincy  Muni-Baldwin  Field 

RNAV  or  GPS  RWY  31.  /Vmdt  3 
Gaidner,  KS,  Gardaer  Muni,  NOB  or  GPS-D 

Amdt  2 

Great  Bend.  KSL  Great  Bend  Muni,  NDB  or 

GPS  RWY  35,  Amdt  2 
lohason.  KS,  Stantoo  County  Muni.  NDB  or 

GPS  RWY  17.  Orig 
Wichita.  KS.  Wichita  Mid-Continent,  NDB  or 

GPS  RWY  IR.  Amdt  14 

Wichita.  KS.  Wichita  Mid-Continent  RNAV 

or  GPS  RWY  IL.  Orig 
Widiita.  KS.  Wichita  Mid-Contineat.  RNAV 

or  GPS  RWY  19R,  Orig 
WinfieW.  KS.  WinfieW-Aritansas  City.  NDB 

or  GPS  RWY  35.  Amdt  3A 
London.  KY.  London-Corbin  Arpt-Mwee 

Field,  VOR  or  GPS  RWY  5.  Aradt  t2A 
Prestooiburg.  KY.  Big  Sandy  Reeianal.  VOR/ 

DME  or  GPS-A,  Orig 
Somecset,  KY,  Somerset-Pulaski  County-{.T 

WilsonField  NDB  or  GPS  RWY  4,  Amdl  6 
Stmigis.  KY.  Stwgis  Muni,  hOW  or  GPS  RWY 

36.  Amdt  6 
Lake  ProviiieBce.  LA.  Byeriey.  NDB  or  GPS 

RWY  17.  Amdtl 
Laesville.  LA.  LoesviUe.  NDB  or  GPS  RWY 

35,  Orig 
NabiMtodtes.  LA.  Natchitocfaes  Rmonal 

NDB  or  GPS  RWY  34,  Atadt  3 
SpriogWIl  LA.  SprioghilL  NDB  orGPS  RWY 

17.  Orig 
Sidphur.  LA.  Southland  Field,  VOR/DME  or 

GPS-A,  Amdt  1 
WtOBfield.  LA.  David  G  Joyce.  NDB  or  GPS 

RWY  8,  Amdt  2B 
Paiaer,  M.V  Metropolitan.  NDB  or  GPS  RWY 
4,Oig 

PRH'incetowa,  MA,  Proviaoeloira  Muni. 

NDB  or  GPS  RWY  25,  Amdt  1 
Stow.  MA.  Minute  Man  Air  Field.  NDB  or 

GPSA.  Amdt  7A 
Liacoia.  ME,  Lincoln  Regional.  VOR/IHi4E  or 

GPS-A.  Amdt  1 
Lincoln,  ME.  Lioooin  Reeiooal.  NDB  or  GPS 

RWY  17.  Orig 
Macfaias.  ME.  Machias  Valley.  NOB  orGPS 

RWY  36.  Orig 
Old  Town.  ME.  DewittFld.  Old  Town  Muni 

NDB  or  GPS  RWY  22,  /Vmdt  4 
Ptttsfieid.  ME,  Pittsiield  Muni,  NDB  or  GPS 

RWY  1,  /Vmdt  3A 
Muskegon.  UL  Muskegon  County.  VOR/DME 

orGPSRWYB.  Amdt  10 
Mnakegoii.  ML  Muskegon  County,  VOR  or 

GPS-A,  /Vmdt  19 
Muskegon.  ML  Muskegon  Countr.  NDB  or 

GPS  RWY  32,  Amdt  11 
New  Hudson.  ML  New  Hudson,  VORorGPS- 
-  A.  /Vmdt  3 
Wewheny.  ML  Luce  Countr  Hale.  VOR  or 

GPS  RWY  11.  Amdt  9     ' 


Newberry.  ML  Luoe  County  Hak,  VC«  or 

GPS  RWY  29.  /Vmdt  9 
Tecumaeh.  ML  Al  Mayets.  VOR  or  GPS-A. 

Amdt  6 
Traverse  City.  ML  Chwiy  Capital.  VOR  or 

TACAN  or  GPS-A,  /Vmdt  20 
Traverse  Qty.  lA.  Gboiry  Capi^iil,  NOB  or 

GPS  RWY  28.  Amdt  10 

Troy,  ML  Big  BuBver.  VOR  or  GPS-B.  Orig 
Troy,  MI,  Oakland/Troy.  VOR  or  GPS-A 

Amdl3 
West  Branch,  Ml.  West  Biancb  Community 

NDB  or  GPS  RWY  27.  AmA  6 A 
Madison.  IfM.  liMlwlai  Qui  Pade 

CoMHy.  NDB  ur  CrS  RWY  31 , /Vmdt  3 
Mora.  MN.  Mom  Muoi.  NDB  or  GPS  R\V\'  35. 

AoidlX 
Motley,  MN.  Moiey's.  NDB  or  GPS  RWi'  9, 

Aadtl 
Olivia.  MN,  Olivia  Regional.  VOR/DME  or 

GPS-A.Aadtl 
OrtonvUle.  MN.  Ortonvilte  Muni-Martinson 

Field.  NDB  or  GPS  R¥nr  34, /Vmdt  1 
Princeton.  MN,  PriacstOD  Muni.  NDB  orGPS 

RWYlS.O(^ 
Staples.  MN.  Staples  Muni,  NDB  or  GPS 

RWY  14,  A<faBt  2 
Waseca.  KfiM.  Waseca  Muni.  NDB  orGPS 

RWY  IS.  Amdt  3 
Waseca.  MN.  Waseca  Muni,  VPR  or  CPS-/V. 

Aradt  3 
Wheaton,  MN.  WUeaton  Muni.  NDB  or  GPS 

RWY  34,  Amdtl 

WiadoiB,»«fi>tWindomMuni.NDBorCPS  " 
RWY  17.  Amdt  4A 

Excelsior  Springs,  MO,  Excelsior  Springs 

Memorial,  VC«  or  GPS  RWY  19.  Orig-A 
Festus.  MO.  Fes&is  Meml,  NDB  or  GPS  RWY 

36,  Amdt  2A 
HaonihaL  hiO.  Hauibal  Muni.  VOR/DME  or 

GPS-A.  Amdl  2 
Hannihd.  UO.  Haimihal  Muni,  NDB  or  GPS 

RWY3SwAadt3 
Joplia.  MO.  loplln  Regional  NDB  or  GPS 

RWYl3.AMk23 
Kansas  Qty.  MO,  Kansas  City  Intl.  NDB  or 

GPS  RWY  tU  AjBdt  14A 
Marks.  MS.  Selb.  NDB  «r  GPS  RWY  2 .  /Vmdt 

3 
Merits.  MS.  Selb,  NDB  or  GPS-/V.  Amdt  1 
Pnnrryk.  M&.  Tiwa  Lou  Ind.  VOR  or  GPS- 

A.Oig 

Philndilphia.  MS.  Philadelphia  Muni.  NDB 

or  GPS  RWY  18,  Orig-A 
I^fadBlpfaia.  MS.  Philadelphia  Muni.  NDB 

or  GPS  RWY  38.  Orig 
Ptcayuw.  MS.  Pkayuao  Pearl  River  County 

VOR  or  GPS-A,  Amdt  11 
Preatim,  MS.  ftuntiaa-Jefiierson  Davis 

roMuty.  MDB  ar  GPS  RWY  30.  Oi^ 
Raymood,  MS.  fohu  Bell  Williams.  KDB  or 

GPS  RWY  12.  Orig 
Ripley.  MS.  Ripley.  VOfUDME  or  GPS-A, 

/VmdtlA 
Conrad,  MT.Coofad.  NIffi  orGPS  RWY  23, 

Amdt  4 
Forsyth  MT.  Tillitt  Field.  NDB  or  GPS  RWY 

26,  Amdt  2A 
Kaliapoa,MT.Glacier  Park  lull.  VOR  orGPS 

RWY  30,  Amdt  9 
West  Yellowstons.  MT,  YellowsJone.  NDB  or 

GPS  RWY  1.  Amdt  3A 
Siler  aty.  NC.  Siler  Oly  Municipal  VOR  or 

GPS-A,  Amdt  1 
Siter  CSty.  NC.  Stkr  Otv  Municipal  NOB  or 

GPS  RWY  21,  Orig 
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SoudMin  PiiMS.  NC.  Moore  County,  VOR  or 

GPS-A,  Amdt  3A 
Soutinx"*'  NC,  Bninwsick  County,  NDB  or 

GPS-A.  Amdt  3A 
Wallace.  NC.  Hendnion  Fiald,  NDB  or  GPS 

RWY  27,  Orig 
Waxhaw,  NC.  Jaars-Townsend,  VOR/DME  or 

GPS-A,  Amdt  3 
Wast  Jefferaon,  NC.  Ashe  County,  NDB  or 

GPS  RWY  27,  Orig 
Williamston.  NC.  Martin  County.  NDB  or 

GPS  RWY  21.  Amdt  4 
Wilmington,  NC,  New  Hanover  International, 

NDB  or  GPS  RWY  35,  Amdt  16A 
Wilson.  NC  Wilson  Industrial  Air  Center. 

NDB  or  GPS  RWY  3.  Amdt  SA 
Wilson.  NC  Wilson  Indtistrial  Air  Center, 

NDB  or  GPS  RWY  21.  Orig-A 
Mandan.  ND.  Mandan  Muni,  VOR  or  GPS-A, 

Orig 
Mohall,  ND,  Mohall  Muni,  VOR/DME  or  GPS 

RWY  31,  Amdt  2 
Omaha,  NE.  Eppley  Airfield.  NDB  or  GPS 

RWY  14R.  Amdt  23 
Omaha,  NE,  Eppley  Airfield.  RNAV  or  GPS 

RWY  32L,  Amdt  5 
Omaha.  NE.  Millard,  VOR/DME  RNAV  or 

GPS  RWY  12.  Amdt  6 
Sidney,  NE,  Sidney  Muni.  VOR/DME  OR 

TACAN  or  GPS  RWY  12.  Amdt  4 
Sidney.  NE,  Sidney  Muni,  VOR/DME  OR 

TACAN  or  GPS  RWY  30.  Amdt  4 
Valentine,  NE.  Miller  Field,  NDB  or  GPS 

RWY  31.  Amdt  6A 
Wayne.  NE,  Wayne  Muni,  NDB  or  GPS  RWY 

22.  Amdt  3 
Lebanon.  NH,  Lebanon  Muni.  VOR  or  GPS 

RWY  25.  Orig. 
Gallup.  NM.  Gallup  Municipal.  VOR  or  GPS 

RWY  6.  Amdt  7 
Hobbs.  NM.  Lea  County  (Hobbs),  VOR/DME 

or  TACAN  or  GPS  RWY  21 ,  Amdt  8 
Hobbs,  NM,  Lea  County  (Hobbs),  VOR  or 

TACAN  or  GPS  RWY  3,  Amdt  20 
Le  Roy,  NY,  Le  Roy,  VOR  or  GPS-A,  Orig 
Millbrook,  NY.  Sky  Acres.  VOR  or  GPS-A. 

Amdt  6 
New  York.  NY.  John  F  Kennedy  Intl.  VOR 

or  GPS-D,  Amdt  8 
New  Y<xk,  NY.  La  Guardia.  VOR/DME  or 

GPS-E.  Amdt  2 
New  York.  NY.  La  Guardia.  VOR/DME  or 

GPS-G.  Amdt  2 
New  York.  NY.  La  Guardia.  VOR/DME  or 

GPS-H.  Orig 
New  York.  NY.  U  Guardia.  VOR  or  GPS-F. 

Amdt  1 
Red  Hook,  NY.  Sky  Park.  VOR  or  GPS  RWY 

1,  Amdt  5 
Westhampton  Beach.  NY.  The  Francis  S 

Gabreski,  NDB  or  GPS  RWY  24,  Amdt  3 
Ravenna,  OH,  Portage  County.  VOR/DME 

RNAV  or  GPS  RWY  27.  Amdt  2 
Ravenna.  OH.  Portage  County,  VOR  or  GPS- 

A.  Amdt  5 
St  Clairsville,  OH.  Alderman,  VOR  or  GPS- 

A.  Amdt  3 
Saiem,  OH.  Salem  Airpark  Inc.  VOR  or  GPS- 

A.  Orig-B 
Sandusky.  OH,  Griffing  Sandusky.  VOR/DME 

or  GPS  RWY  27.  Amdt  1 
Sebring,  OH.  Tri-City.  VOR  or  GPS  RWY  17, 

Amdt  3A 
Shelby.  OH,  Shelby  Community  VOR  or 

GPS-A.  Amdt  4 
Sidney,  OH.  Sidney  Muni.  VOR/DME  RNAV 

or  GPS  RWY  28,  Amdt  4 


Sidney,  OH,  Sic  aey  Muni.  VOR  or  GPS  RWY 

22.  Amdt  11 
Toledo.  OH.  Me  :calf  ?ield.  VOR/DME  or  GPS 

RWY  4.  Amdl  2 
Upper  Sandusk  '.  OH.  Wyandot  County,  VOR 

or  GPS-A,  Ai  idt  3 
Urbana.  OH.  Gr  mes  Field,  VOR  or  GPS-A, 

Amdt  5 
Wadsworth,  OH ,  Wadsworth  Muni,  NDB  or 

GPS  RWY  2, ,  imdt  4 
Wauseon,  OH,  1  ulton  County,  NDB  or  GPS 

RWY  27,  Am  t  6 
West  Union,  OI  .  Alexander  Salamon.  NDB 

or  GPS  RWY  13,  Amdt  3A 
Willard,  OH,  W  Hard,  VOR/DME  or  GPS-A, 

Orig 
Wilmington,  01  [,  Clinton  Fid,  VOR  or  GPS- 

A.Orig 
Heniyetta.  OK,  lenryett  Muni,  NDB  or  GPS 

RWY  35.  Ami  t  2A 
Hugo.  OK.  Stan  Stamper  Muni,  NDB  or  GPS 

RWY  35,  Orij 
Madill,  OK,  Ma  iill  Muni,  VOR/DME  or  GPS- 

A,  Amdt  3 
Miami,  OK,  Mil  mi  Muni,  VOR/DME  or  GPS- 

A,  Amdt  1 
Pryor,  OK,  Mid  America  Industrial,  VOR/ 

DME  or  GPS-  A,  Amdt  4 
Sallisaw,  OK,  S  illisaw  Muni,  NDB  or  GPS- 

A,Orig 
Weathbrford.  O  C.  Thomas  P  Stanford.  NDB  or 

GPS  RWY  1 71  Amdt  1 
Hermiston.  ORjHermiston  Muni,  VOR/DME 

or  GPS-A,  Aiidt  2 
Roseburg.  OR,  ^oseburg  Regional,  VOR  or 
5 
Jary  Fid.  NDB  or  GPS  RWY 


GPS-A,  Am. 
Salem,  OR.  M< 

31,  Amdt  18 
Scappoose,  01 

Airpark.  VO: 


Scappoose  Industrial 
DME  or  GPS-A,  Amdt  lA 
Greenwood,  Sd  Greenwood  County,  VOR  or 

GPS  RWY  9,  Amdt  13 
Greenwood.  SCl  Greenwood  County.  NDB  or 

GPS  RWY  27.  Amdt  1 
Hartsville.  SC.  iartsville  Muni,  NDB  or  GPS 

RWY  21.  Am  it  3A 
Hilton  Head  Isl  and.  SC,  Hilton  Head,  VOR/ 

DME  or  GPS  A.  Amdt  9B 
HUton  Head  Is!  md,  SC.  Hilton  Head.  RNAV 

or  GPS  RWY  3,  Amdt  4A 
Hilton  Head  Isl  and.  SC.  Hilton  Head.  RNAV 

or  GPS  RWY  21.  Amdt  4a 
Laurens.  SC.  L  urens  Coimty.  NDB  or  GPS 

RWY  8.  Amc  t  lA 
Watertown.  Sol  Watertown  Muni.  VOR  or 

TACAN  or  ^S  RWY  17.  Amdt  15 
Watertown.  SD  Watertown  Muni,  NDB  or 

GPS  RWY  33 ,  Amdt  7 
Jasper,  TN,  Mai  ion  County-Brown  Field, 

NDB  or  GPS  lWY4,Amdt4 
Parsons.  TN.  &  ott  Field.  VOR/DME  or  GPS- 

A.  Amdt  2 

Parsons,  TN,  S  ott  FitW,  VOR/DME  or  GPS- 

B.  Amdt  1 

Portland.  TN.  1  ortland  Miini.  VOR/DME  or 

GPS  RWY  IS  ,  Amdt  2 
Rogersville,  Tf  .  Hawkins  County,  NDB  or 

GPS  RWY  7,  Amdt  2 
Smithville,  TN  Smithville  Muni.  NDB  or 

GPS  RWY  24.  Amdt  2 
Springfield,  Tf  I,  Springfield  Robertson 

County.  NDI  or  GPS  RWY  22.  Amdt  3 
Graham.  TX.  G  aham  Mu«i,  NDB  or  GPS 

RWY  21,  An  dt  1 
Granbury.  TX,  i^ranbury  Muni.  VOR  or  GPS- 

B.  Amdt  3 


Haskell,  TX.  HaskeU  Muni.  NDB  or  GPS  RWY 

18,  Amdt  2 
Hebbronville.  TX.  Jim  Hogg  County.  NDB  or 

GPS  RWY  13, 
Higgins,  TX,  Higgins-Lipacomb  County. 

VOR/DME  or  GPS  RWY  18.  Amdt  3 
Houston.  TX.  Clover  Field.  VORJliME  or 

GPS-A,  Amdt  2 
Houston.  TX.  Ellington  Field,  VOR/DME  or 

TACAN  or  GPS  RWY  4.  Amdt  3 
Houston,  TX.  Ellington  Field.  VOR/DME  or 

TACAN  or  GPS  RWY  22  Amdt  2 
Houston.  TX,  May,  VOR  or  GPS-A,  Orig 
Houston,  TX,  Sugar  Land  Muni/Hull  Field. 

VOR/DME  RNAV  or  GPS  RWY  17.  Amdt 

6 
Houston,  TX,  Sugar  Land  Muni/Hull  Field, 

VOR/DME  RNAV  or  GPS  RWY  35,  Amdt 

7 
Houston,  TX.  Weiser  Air  Park,  NDB  or  GPS- 

A.Orig 
La  Grange,  TX.  Fayette  Regional  Air  Center 

VOR/DME  or  GPS-A,  Orig 
La  Porte,  TX,  La  Porte  Muni,  VOR  or  GPS- 

A.  Amdt  12 
La  Porte.  TX,  La  Porte  Muni,  NDB  or  GPS 

RWY  30,  Amdt  1 
Lago  Vista.  TX.  Lago  Vista  Bar-K  Airpark. 

VOR/DME  or  GPS-A.  Amdt  2 
Lampasas,  TX,  Lampasas,  VOR  or  GPS-A, 

Amdt  3 
Liberty.  TX,  Liberty  Muni,  VOR  or  GPS-A, 

Amdt  5 
Littlefield,  TX,  Littlefield  Municipal,  NDB  or 

GPS  RWY  1,  Orig 
Llano,  TX,  Llano  Mimi,  VOR  or  GPS-A, 
-  Admt2 
Lockhart,  TX.  Lockhart  Muni.  VOR/DME  or 

GPS  RWY  18,  Orig 
Mason,  TX.  Mason  County.  VOR/DME  or 

GPS-A,  Amdt  2 
Mc  Allen,  TX,  Mc  Allen  Miller  Intl,  NDB  or 

GPS  RWY  13.  Amdt  6 
Mexia.  TX,  Mexia-Limestone  Co,  NDB  or 

GPS-A.  Amdt  2 
Wharton,  TX,  Wharton  Muni,  VOR/DME  or 

GPS-A,  Amdt  3 
Wharton,  TX,  Wharton  Muni.  NDB  or  GPS 

RWY  14.  Amdt  1 
Wharton.  TX.  Wharton  Muni,  NDB  or  GPS 

RWY  32,  Amdt  1 
Wheeler,  TX.  Wheeler  Muni.  VOR/DME  or 

GPS-A,  Amdt  1 
Wichita  Falls.  TX,  Kickapoo  Downtown 

Airpark,  VOR/DME  RNAV  or  GPS  RWY  35, 

Admt2 
Wichita  Falls.  TX.  Kickapoo  Downtown 

Airpark.  NDB  or  GPS-A,  Amdt  6 
Wichita  Falls.  TX.  Sheppard  AFB/Wichita 

Falls  Muni,  VOR  or  GPS-D,  Admt  12 
Wichita  Falls.. TX,  Sheppard  AFB/Wichita 

Falls  Muni.  NDB  or  GPS  RWY  33L.  Amdt 

9 
Logan.  UT.  Logan-Cache.  VOR  or  GPS-A. 

Amdt  6 
Milford,  UT.  Milford  Muni,  VOR  or  GPS-A. 

Amdt  3 
Bridgewater.  VA.  Bridgewater  Air  Park,  NDB 

or  GPS-A.  Amdl  4 
Brookneal.  VA,  Broolcneal/Campbell  County 

VOR/DME  or  GPS-A.  Orig 
Chase  City.  VA.  Chase  City  Muni.  NDB" or 

GPS  RWY  36.  Amdt  2A 
Farmville.  VA.  Farmville  Muni,  NDB  or  GPS 

RWY  3.  Amdt  4 
Louisa,  VA.  Louisa  County/Freeman  Field, 

NDB  or  GPS  RWY  27,  Orig 


Mdfi.  VA.  Am— rtOBarty.  VOR/DME  or 

GPSRWT3.0IJS 
Ptonnington  Gofv  VA,  Lee  Gouaty.  NDB  or 

GPS-A.  Amdt  2 
Portsmouth.  VA.  Hau^ton  Roads,  NDB  or 

GPS  KWT  2.  Amdt  5 
WWlops  Island,  VA.vWaiteps  Flidit  Facilitv. 

VOR/DME  or  TACiJLN  or  GPS  RWY  10, 
Amdt  3 

Wari'iatiHi,  VA,  WatmBton4'auquier.  VOR  or 

GKKMryi4.Aai*3 
West  Point,  VA.  Weat  ftwit  Muni.  VOR  ar 

GPS-A,  AndtS 
Wiliiimrfiiaa.  VA.  Williamsburg-^mestown. 

VORorGPS-B.Amdt2 
Wenatcbee,  WA.  Pangborn  Memorial,  VOR  or 

GPS-A,  Amdl  5 
Wenatchee,  WA,  Pangborn  Meroorial,  VOR  or 

GPS-B,Aindt4 
Wentachee,  WA,  Paagbora  Memorial,  VOR/ 

DKfK  orGFS-C  And!  3 
Appleton.  WL  nitHgiMiiii  County.  NDB  or 

GPS  RWY  3,  Awk.  14 
Bosoobri.  WI.  Boacohel.  VOR/DNffi  or  GPS- 

A.Amdt3 
Chetek,  WI,  ChfltdcMuni-Southworth,  VOR/ 

DME  or  GPS  RWY  17,  Amdt  l 
Cottage  Grove,  WI,  Bhckhawk  Airfield,  VOR 

or  GPS-A,  Orig 
East  Troy.  WI,  East  Troy  Muni.  VOR  or  GPS- 

A,Orig 
LadysmiA.  Wi,  Rusk  County,  NDB  or  GPS 

RWY  32.  Aradt  1 
Lone  Rock.  WI.  Tri-County  R^onal  VOR  or 

GPS-A.  Amdt  6 
Mineral  Point.  WI.  Iowa  County,  NDB  or  GPS 

RWY  22,  Admt  4 
Monroe.  WI.  Monroe  Muni,  VOR/DME  RNAV 

orGPSRWYl2,Amdt4 
Monroe.  WI,  Monroe  Muni,  VOR/DME  or 

GPS  RWY  30.  Amdt  7 
Reedsbuig,  WI.  Reedsbnrg  Muni.  VOR  or 

GPS-A.Aflnk4 
Huntington.  WV.  Tri-State/Milton  J.  Feiguson 

Field.  NDB  or  GPS  RWY  12.  Amdt  17 
Moundsvilie.  WV.  Marshall  County.  VOR/ 

DME  OT  GPS-A.  Amdt  1 
Petersbuig.  WV.  Grant  County.  VOR/DVffi-A. 

/Vmdtl 
Point  Pleasairt,  WV.  Nfason  Coonty.  VOSU 

DXffi-A.  Amdt  4 
Summeiswille,  WV,  Sammersville,  NI»  or 

GPS  XWY  4.  Amdt  2 
Dou^as,  WY.  Coaverse  County,  VOR  or  GPS 

RWY  28,  Oig 
EvanstOB.  WY,  Evanston-Uinta  County  Bums 
Field,  VOR/DME  or  GPS  RWY  23.  Amdt  2 
Evanston.  WY.  Evanston-Uinta  County  Bums 
Field ,  VOR/DNffi  or  GPS-A .  Orig 
The  following  are  corrected  procedure 
titles  adding  "orGPS"  published  in 
Tnosmtttal  Letter  94-S. 

Blytlievilte.  AR.  Btyttieville  Muni.  NDB  or 

GPSXWYlS.Amdtl 
Bt^tbeviUe,  AS.  BfytlMville  Muni.  NDB  or 

GPS  RWY  as.  Amdt  1 
Beimude  Dunes,  CA.  Bermuda  Dunes,  VOR 

or  GPS  RWY  28,  Orig  Procedure  Canceled 
Denver,  CO.  Front  Range.  NDB  oi  GPS  RWY 

26.  Amdt  2A 
LaSayette,  IN,  Purdue  University,  VOR  or 

GPS-A,  Amdl  25 
Mallock,  MN,  Hallock  Muni.  VOR/mHE or 

GPS  RWY  31.  Amdt  6A 

Choteau,  MT.  Choteau.  NOB  or  GPS  RWY  23 
Orig-A 
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Astoria,  OR,  Astaia  RaginnBl.  Coptgr  VOR/ 

DME  or  GPS  066,  Amdt  1 
Eugene.  OR,  Mafalon  Sweet  Field.  NDB  or 

GPS  RWY  16.  Admt  29 

IFR  Dot  S4-304S7  Fiied  12-9-94;  8:45  am] 
BIUINQ000E4tW.4»4l 


DEPARTMENr  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adnrinistrafion 

21^RPart175 
[Docket  No.  88F-0322J 

Indirect  Food  Additives:  Adhesives 
and  Components  of  Coafings 

AGENCY:  Food  and  Drug  Administration 
HHS. 

ACTION:  Fioai  rule. 


SUHMAinr:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regtilations  to  provide  for 
the  safe  use  of  a  polyester  resin 
prepared  from  terephthalic  acid, 
isophthalic  add.  succinic  anhydride, 
ethyiew  glycol,  diethylene  glycol  and 
W-dimethyl-l.a-propanediofas  a 
component  of  poljineric  coatings 
intended  to  contact  aqueous  and 
alcohcto:  foods.  This  action  is  in 
response  to  a  petition  filed  by  Nippon 
Gohsei(U.S.A.)Co..Ltd. 
DATES:  ESEactlve  December  12, 1994; 
written  objections  and  requests  for  a 
hearing  by  January  11. 1995. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
303).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand.,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Ihug  Administration.  200  C  SL  SW., 
Washington,  DC  20204,  202-418-3080. 
SUWLaiBITART  MfORMATION:  In  a  notice 
publisfaed  in  the  Federal  Krister  of 
November  4. 1968  (53  FR  44670). 
corrected  on  December  23. 1988  (53  FR 
51^0),  FDA  announced  that  a  food 
additive  petition  (FAP  7B4017)  had 
been  filed  by  Nippon  Gohsei  (U.SJV.) 
Co.,  Ltd..  747  Third  Ave.,  New  York,  NY 
10017.  The  petition  proposed  that  the 
food  additive  regulations  in  §  175.300 
Resinous  and  polymeric  coating  (21 
CFR  175.300)  be  amended  to  provide  for 
the  safie  use  of  a  polyester  resin 
preptfed  from  terejAthalic  acid, 
isophthalic  acid,  succinic  anhydride, 
ethylene  glsrcol.  diethylene  glycol,  and 
2.2-dimethyl-1.3-propanediol  as  a 
cnnponeiit  of  poiymeric  coatings 
intended  to  contact  alcoholic  foods. 


Upon  fmtiier  teriem  of  the  petition, 
the  agency  aoted  that  the  petitioner  had 
also  letpjested  lue  of  the  additive  in 
contact  with  aqueous  foods  in  additioa 
to  its  use  in  contact  with  alcoholic 
foods.  Ina  lutice  {Hiblished  in  the 
FedarallegbtBrof  June  15, 1994  (59  FR 
30803).  FDA  amended  the  November  4, 
1988,  notice  to  state  that  the  petitioner 
had  requested  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  salie  use  of  the  eriditive  in  contact 
writh  aqueous  and  alcoholic  foods. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  diat  the  proposed  use 
of  the  additive  is  safe  and  tiiat 
§  175.300(b)(3)  should  be  amended  as 
set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  consideied  and 
relied  upon  in  rsadting  its  decision  to     ( 
approve  the  fietiticn  are  available  for 
inspection  at  the  Center  for  Food  Safety 
arid  Applied  Nutrition  by  appointment 
with  the  infonnatioa  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agfflicy  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  docoments  available  for 
infection. 

-  The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
enviroiunental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  am-ersely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  11. 1995.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  speinfy  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
niunbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
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such  a  description  and  analjrsis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Stdijects  in  21  CFR  Part  175 

Adhesives,  Food  additives,  Food 
packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  175  is 
amended  as  follows: 

PART  17S-INDIRECT  FOOD 
ADOmVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 

Anthority:  Sees.  201. 402. 409, 721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  379e). 

2.  Section  175.300  is  amended  in 
paragraph  (b)(3)  by  adding  new 
paragraph  (xxxvii)  to  read  as  follows: 

f  175.300    Resinous  and  polymeftc 
costings. 

•  •        •        •        • 

(b)  •  •  • 

(3)  •  •  • 

(xxxvii)  Polymeric  resin  as  a  coating 
compommt  prepared  from  terephthalic 
acid,  isophthalic  acid,  succinic 
anhydride,  ethylene  glycol,  diethylene 
glycol,  and  2,2-dimethyl-l,3- 
propanediol  for  use  in  contact  with 
aqueous  foods  and  alcoholic  foods 
containing  not  more  than  20  percent  (by 
volume)  of  alcohol  imder  conditions  of 
use  D,  E.  F,  and  G  described  in  Table  2 
of  S 1 76  1 70  of  this  chapter.  The  resin 
shall  contain  no  more  than  30  weight 
percent  of  2,2-dimethyl-l,3- 
propanediol. 

•  •        •        •        • 

Dated:  November  30, 1994. 
Frad  W.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  DiK.  94-J049S  Filed  12^9-94;  8:45  am] 
BiLUNQ  COOS  4i«e-ei-f 
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21  CFR  Parts  182  and  184 
[Docket  Na80N-0^iq 

Citric  Acid  and  Ctoflain  Cttrale 
DertvativM;  AfflrWion  of  QRAS 
Status  as  Direct  Ituman  Food 
Ingredients 

agency:  Food  am  Drug  Administration, 

HHS. 

ACTION:  Final  rule . 


SUMMARY:  The  Fo  id  and  Drug 
Administration  (IDA)  is  affirming  citric 
acid,  dibasic  amifonium  citrate, 
calcium  citrate,  pbtassiiun  citrate, 
sodiiun  citrate,  iabpropyl  citrate,  stearyl 


citrate,  and  triei 
recognized  as 
direct  human  f) 
safety  of  these  i: 
evaluated  imder 
safety  review  co: 
DATES:  Effective 
Director  of  the 


i  citrate  as  generally 
(GRAS)  for  use  as 
ingredients.  The 
ients  has  been 
e  comprehensive   - 
ucted  by  the  agency. 

mber  12, 1994.  The 
,ce  of  the  Federal 
Register  approve!  the  incorporation  by 
reference  in  acca  rdance  with  5  U.S.C 
552(a)  and  1  CFF  part  51  of  certain 
publications  in  o  sw  §§  184.1033(b), 
184.1195(b).  1841625(b).  184.1751(b), 
and  184.191  l(b].  effective  December  12, 
1994. 

FOR  FURTHER  1HH  RMATKW  CONTACT: 
Patricia  A.  Han»  n.  Center  for  Food 
Safety  and  Appli  ed  Nutrition  (HFS- 
206),  Food  and  I  rug  Administration. 
200  C  St.  SW.,  W  ashington,  DC  20204, 
202-418-3098. 
SUPPLEMENTARY   4FORMATI0N: 

I.  Background 

In  the  Federal  Register  of  January  7, 
1983  (48  FR  834  ,  FDA  published  a 
proposal  to  affin  a  that  citric  acid, 
dibasic  ammonii  im  citrate,  calcium 
citrate,  potassiui  i  citrate,  sodium 
citrate,  isopropy  citrate,  stearyl  citrate, 
and  triethyl  citri  te  are  GRAS  for  use  as 
direct  human  foi  td  ingredients.  The 
proposal  was  pu  ilished  in  accordance 
with  the  annoux  ced  FDA  review  of  the 
safety  of  GRAS  ( nd  prior-sanctioned 
food  ingredients , 

hi  accordance  with  §  170.35  (21  CFR 
170.35),  copies  ( if  the  scientific 
literature  reviev  and  the  report  of  the 
Select  Committ<  e  on  GRAS  Substances 
(the  Select  Com]  oittee)  on  citric  acid 
and  these  citrate  derivatives  have  been 
made  available  lor  public  review  in  the 
Dockets  Managttnent  Branch  (address 
above).  Copies  df  these  documents  are 
also  available  for  purchase  from  the 
National  Technical  Information  Service, 
U.S.  Departmen  of  Commerce,  5285 
Port  Royal  Rd.,  Springfield,  VA  22161. 


Several  letters,  each  containing  one  or 
more  comments,  were  received  in 
response  to  the  proposal.  The 
substantive  comments  received 
addressed  several  points,  among  which 
were  additional  uses  for  certain  citrates 
changes  in  the  description  of  the 
manufacturing  methods  for  other 
specific  citrates,  and  other  technical 
corrections  to  the  regulations  proposed 
for  other  specific  citrates. 

In  the  Federal  Register  of  August  20 
1992  (57  FR  37738),  FDA  publi&ed  a 
tentative  final  rule  announcing  that  it 
was  tentatively  affirming  the  GRAS 
status  of  citric  acid  and  the  citrate 
derivatives  named  above.  In  the 
tentative  final  rule,  the  agency 
responded  to  the  comments  that  had 
been  received  in  response  to  the 
proposal.  The  agency  published  a 
tentative  final  rule  before  proceeding  to 
final  action  because  a  significant  period 
of  time  had  elapsed  since  publication  of 
the  proposal.  In  addition,  the  agency 
wished  to  allow  for  comment  on  two 
provisions  in  the  tentative  final  rule  that 
were  not  part  of  the  original  proposal: 
(1 )  The  inclusion  of  the  changes 
published  in  the  third  supplement  to 
the  Food  Chemicals  Codex.  3d  ed.,  in 
the  specifications  for  citric  add  in  new 
§  184.1033(b);  and  (2)  the  revised 
description  of  isopropyl  citrate  in  new 
§  184.1386(a)  and  of  stearyl  citrate  in 
new  §  184.1851(a). 
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The  proposal 
an  opportunity 


;ave  interested  parties 
o  submit  comments. 


n.  Response  to  Comments 

Three  comments  were  received  in 
response  to  the  agency's  tentative  final 
rule  on  citric  acid  and  the  citrates 
named  above.  None  of  the  comments 
addressed  the  provisions  in  the  tentative 
final  rule  on  which  the  agency  had 
requested  comments.  Two  of  the 
comments  merely  expressed  general 
support  for  the  agency's  tentative 
affirmation  of  the  GRAS  status  of  citric 
acid  and  the  above  named  citrates.  One 
comment  reported  additional  direct 
food  uses  for  calcium  citrate  and 
requested  inclusion  of  these  uses  in  the 
final  rule.  The  additional  uses,  for 
which  the  comment  provided 
information  on  dietary  exposure,  were 
in  home-prepared  jams  and  jellies,  and 
in  beverages  and  beverage  bases;  the 
technical  effects  specified  were  as  an 
anti-caking  and  free- flow  agent,  or  as  a 
processing  aid.  The  comment  also 
indicated  that  calciiun  citrate  is  used  as 
a  pH  control  agent. 

In  its  safety  review,  the  Select 
Committee  had  concluded  that  no 
evidence  in  the  available  information  on 
calcium  citrate  demonstrates,  or 
suggests  reasonable  grounds  to  suspect, 
a  hazard  to  the  public  at  levels  that  are 
now  current  or  might  reasonably  be 


expected  in  the  future.  In  the  proposal, 
the  agency  stated  that  it  had  undertaken 
its  own  review  of  the  available 
information  on  calcium  citrate  and 
concurred  in  the  conclusion  of  the 
Select  Committee  (48  FR  834  at  836). 
The  agency  has  considered  the 
requested  additional  uses  of  this 
ingredient  and  finds  that  the  additional 
amounts  consumed  would  not  be  large 
enough  to  change  that  conclusion  and 
that  sufficient  safety  data  exist  to  affirm 
the  uses  as  GRAS  when  the  ingredient 
is  used  in  accordance  with  current  good 
manufacturing  practice.  The  agency  also 
concludes  that  the  ingredient  will 
perform  the  technical  effects  specified. 

The  agency  concludes  that  a  large 
margin  of  safety  exists  for  current  and 
reasonably  expected  future  uses  of 
calciiun  citrate  in  food.  In  light  of  this 
large  margin  of  safety,  the  agency  finds 
that  inclusion  of  all  of  the  food 
categories  and  technical  effects  in  which 
calcium  citrate  is  used,  or  in  which  its 
use  was  requested,  would  result  in  a 
regulation  for  calcium  citrate  that  would 
be  unnecessarily  long.  Therefore,  the 
agency  is  no  longer  including  a  list  of 
technical  effects  nor  a  list  of  food 
categories  in  new  §  184.1195(c). 

m.  Scope  of  the  Rule 

FDA  is  amending  the  current 
regulations  by  removing  21  CFR 
182.1033. 182.1195, 182.1625. 182.1751. 
182.1911. 182.6033, 182.6195, 182.6386, 
182.6511, 182.6625. 182.6751, 182.6851, 
and  182.8195.  The  agency  is  adding  new 
21  CFR  184.1033, 184.1140.  184.1195, 
184.1386, 184.1625. 184.1751. 184.1851. 
and  184.1911. 

IV.  Environmental  Impact 

The  agencj^  has  previously  considered 
the  environmental  effects  of  this  rule  as 
aimoimced  in  the  proposed  rule  that 
published  in  the  Federal  Register  of 
January  7,  1983  (48  FR  834).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

V.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  this  rule,  which  affirms 
that  citric  acid,  dibasic  ammonium 
citrate,  calcium  citrate,  potassium 
citrate,  sodium  citrate,  isopropyl  citrate, 
stearyl  citrate,  and  triethyl  citrate  are 
GRAS  for  use  as  direct  hiunan  food 
mgredientis,  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  Federal  agencies  to  assess  all 
costs  and  benefits  of  available  regulatory 


alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  econoihic  and 
environmental  benefits,  public  health 
and  safety  effects,  distributive  impacts 
and  equity).  The  Regulatory  Flexibility 
Act  requires  analyzing  options  for 
regulatory  relief  for  small  businesses. 

The  agency  finds  that  this  rule  is  not 
a  significant  regulatory  acUon  as  defined 
by  Executive  Order  12866.  Because  no 
current  activity  is  prohibited  by  this 
rule,  the  compliance  cost  to  firms  is 
zero.  Because  no  increase  in  the  health 
risks  faced  by  consumers  will  result 
from  this  final  rule,  total  costs  are  also 
zero.  Potential  benefits  include  the 
possible  wider  use  of  these  substances 
to  achieve  intended  technical  effects 
and  any  resources  saved  by  reducing  the 
need  to  prepare  further  petitions  to 
affirm  the  GRAS  status  of  certain  of 
these  substances.  In  accordance  with  the 
Regulatory  Flexibility  Act,  FDA  has  also 
determined  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses. 

List  of  Subjects 

21  CFR  Part  182 

Food  ingredients.  Food  packaging. 
Spices  and  flavorings. 

21  CFR  Part  184 

Food  ingredients.  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  parts  182 
and  184  are  amended  as  follows: 

PART  182--SUBSTANCES 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
part  182  continues  to  read  as  follows: 

Audiority:  Sees.  201,  402,  409,  701  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  371). 

S  182.1033    [Removed] 

2.  Section  182.1033  Citric  acid  is 
removed  fitim  subpart  B. 

§182.1195    [Removed] 

3.  Section  182.1195  Calcium  citrate  is 
removed  bom  subpart  B. 

f  182.1625   [Removed] 

4.  Section  182.1625  Potassium  citrate 
is  removed  from  subpart  B. 

$182.1751    [Removed] 

5.  Section  182.1751  Sodium  citrate  is 
removed  fit)m  subpart  B. 


$182.1911    [RamovMq 

6.  Section  182.1911  Triethyl  citrate  is 
removed  from  subpart  B. 

$182.6033    [Removed] 

7.  Section  182.6033  Citric  acid  is 
removed  from  subpart  G. 

$182.6195    [R«noved] 

8.  Section  182.6195  Calcium  citrate  is 
removed  from  subpart  G. 

$182.6386   [Removed] 

9.  Section  182.6386  Isopropyl  citrate 
is  removed  from  subpart  G. 

$182.6511    [Removed] 

10.  Section  182.6511  Monoisopmpyi 
citrate  is  removed  from  subpart  G. 

$182.6625    [Removed] 

11.  Section  182.6625  Potassium 
citrate  is  removed  from  subpart  G. 

$182.6751    [Removed] 

12.  Section  182.6751  Sodium  citrate  is 
removed  fit>m  subpart  G. 

$182.6851    [Removed] 

13.  Section  182.6851  Stearyl  citrate  is 
removed  bom  subpart  G. 

$182.8195    [Removed] 

14.  Section  182.8195  Calcium  citrate 
is  removed  from  subpart  I. 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFRRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

15.  The  authority  citation  for  21  CFR 
part  184  continues  to  read  as  follows: 

Authority:  Sees.  201.  402.  409,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348.  371). 

16.  New  §  184.1033  is  added  to 
subpart  B  to  read  as  follows: 

$184.1033    Citric  acid. 

(a)  Citric  acid  (CeHgO,.  CAS  Reg.  No, 
77-92-9)  is  the  compound  2-hydroxy- 
1,2,3-propanetricarboxyIic  acid.  It  is  a 
naturally  occurring  constituent  of  plant 
and  animal  tissues.  It  occurs  as  colorless 
crystals  or  a  white  powder  and  may  be 
anhydrous  or  contain  one  mole  of  water 
per  mole  of  citric  acid.  Citric  acid  may 
be  produced  by  recovery  from  sources 
such  as  lemon  or  pineapple  juice;  by 
mycological  fermentation  using 
Candida  spp..  described  in  §§  173.160 
and  173.165  of  this  chapter;  and  by  the 
solvent  extraction  process  described  in 
§  173.280  of  this  chapter  for  the 
recovery  of  citric  acid  from  Aspergillus 
niger  fermentation  liquor. 

(b)  The  ingredient  meets  the 
specifications  of  the  Food  Chemicals 
Codex,  3d  ed.  (1981).  pp.  86-87  and  its 
third  supplement  (March  1992),  pp. 


107-108.  which  an  mcasponied  by 
reiemiGe  in  aocovdaBO  with  5  U.S.C. 
552(a)  and  1  C7R  part  51.  Cqnes  an 
available  from  the  National  Academy 
Press.  2101  Constitution  Ave.  NW.. 
Wadiington,  DC  20418.  and  the  Center 
for  Food  Safety  and  A|i}died  Nutritioo 
(HFS-200).  200  C  St.  SW  .  Washing, 
DC  20204,  or  may  be  examined  at  uie 
Office  of  the  Federal  Re^ster.  800  North 
Capitol  St.  NW  ,  suite  700,  Washineton, 
DC 

(c)  In  accordance  with  §  t84.1(b)(l), 
the  ingredient  is  used  in  fiood  with  no 
limitations  other  than  current  good 
manufacturing  practice. 

(d)  Prior  saDctioas  for  this  ingredient 
diffcvent  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived. 

17  New  §184.1140  is  added  to 
subpart  B  to  reed  as  follows: 
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{184.1140 

(a)  Ammonium  citrate,  dibasic 
((NH4)2HC:6H  5O7.  CAS  Reg.  No.  3012- 
65-5)  is  the  dianunonium  sah  of  citric 
acid.  It  is  prepared  by  partially 
neutralizing  citric  acid  with  ammonia. 

(b)  The  Food  and  Drug 
Administration,  in  coopwation  with  the 
National  Academy  of  Sciences,  is 
developing  food-grade  specifications  for 
ammonium  citrate,  dibasic.  In  the 
interim,  this  ingredient  must  be  of  a 
piuity  suitaUe  for  its  intended  use. 

(c)  In  mccm^aace  with  §  1&4.1(b)(l). 
the  ingredient  is  used  in  food  wiib  no 
limitation  other  than  current  good 
manufKturing  practice.  The  affirmation 
of  this  ingredient  as  genenlly 
recognized  as  safe  (CRAS)  as  a  direct 
human  food  ingredient  is  based  upon 
the  following  current  good 
manufacturing  practice  conditions  of 
use 

(1)  The  ingrediratt  is  used  as  a  flavor 
enhancer  as  defined  in  §  170.3(oHl1)  of 
this  chapter  and  as  a  pH  control  agent 
as  defined  in  §  170.3(o)(23)  of  this 
chapter 

(2)  The  ingredient  is  used  in 
nonalcoholic  beverages  as  defined  in 
§  1 70.3(n)(3)  of  this  chapter  and  in 
cheeses  as  defined  in  §  170.3(n)(5)  of 
this  chapter  at  levels  not  to  exceed 
current  good  manubcturing  practice. 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  estabUsbed  in 
this  section,  or  difiierent  fnua  those  set 
forth  in  part  181  of  this  chapter,  do  not 
exist  or  have  been  waived. 

18  New§184  1195  is  added  to 
subpart  B  to  read  as  follows: 

§184.1185    Calciiiaicitralt. 

(a)  Calaum  atrate  (CaitCbH^Or) 
3  4HjO.  CAS  Reg.  No.  813-94-5)  is  the 


-cakaiun  salt  a  ' dtric acid,  his pr^Mred 
by  neutrahziiig  ctoic  acid  with  calcium 
hydroxide  or  ^kaum  caifaonate.  It 
occurs  as  a  fi^e  w^tite,  odrntesspowder 
and  usually  contains  four  BK^es  of 
water  per  raofe  of  cakaum  citrate. 

(b)  The  ingi  sdient  meets  the 
specificatioBa  of  the  Food  Cbemicals 
Codex,  3d  ed.  (1961).  pp.  40  and  SO. 
which  is  incoi  petated  by  rrierence  in 
accordance  w  th  5  U.S.C  552(a)  and  1 
CFR  part  51.  (Copies  are  avmlable  from 
the  Natitmal  Academy  I^ess,  2101 
Constitutioo  Ave.  NW..  WaAington.  DC 
20418,  and  th4  Center  forFood  Safety 
and  Apphed  Nutrition  (HFS-200],  200  C 
St  SW..  WasfaUgton.  DC  20204,  or  may 
be  examined  ^t  the  Office  of  the  Federal 
Register,  800  liorth  Capitol  St  NW., 
suite  700,  WaMiington.  DC. 

(c)  hi  accon  toce  with  §  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  otb  «■  than  currmt  good 
manufacturini  practice.  Calcium  citrate 
may  also  be  u  ed  in  infant  formula  in 
accordance  w  th  section  41 2(g)  of  the 
Fedoal  Food,  Drag,  and  Cosmetic  Act 
(the  act)  or  wi  h  regulations 
promulgated  t  nder  section  412(a)(2)  of 
the  act. 

(d)  Prior  sac  ctions  for  this  ingredient 
different  from  the  uses  estabfi^ed  in 
this  section  d<  not  exist  or  have  been 
waived. 

19.  New  §  II 14. 
subpart  B  to  n  ad 

$184.1388    leaKopytclbato. 

(a)  Isopropyl  citrate  is  a  mixture  of  the 
mono-,  di-,  and  triisc^pntpyl  esters  of 
citric  acid.  It  ^  prepared  by  esterifying 
citric  acid  with  isopropan«}l. 

(b)  The  Food  and  Dn^ 
Administratioii,  in  cooperation  with  the 
National  Acacsmy  of  Sciences,  is 
developing  foid-grade  ^wdfications  for 
isopropyl  citrate.  In  the  interim,  this 
ingredient  must  be  of  a  purity  suitable 
for  its  intended  use. 

(c)  In  accorffence  with  §  184.1(b)(1), 
the  in^edientlis  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  iafe  (GRAS)  as  a  direct 
human  food  ingredient  is  based  upon 
the  following  qurrent  good 
manufacturing  practice  conditions  of 
use: 

(1)  The  ingn  dient  is  used  as  an 
antioxidant  as  defined  in  §  170.3(o)(3)  of 
this  chapter;  a  sequestrant  as  defined  in 
§  170.3(oK26)  I  tf  this  chapter,  and  a 
solvent  and  ve  licle  as  defined  in 

§  170.3(o)(27)  if  this  chapter. 

(2)  The  ingredient  is  used  in 
margarine  in  a^xordance  with  §  166.110 
of  this  chapter  in  nonalcoholic 
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beverages  as  defined  in  §  I70.3(n)(3)  of 
this  diapter.  and  in  fats  and  oils  as 
defined  in  §  170.3(nKl2)  of  this  chapter 
at  levels  not  to  exceed  cunent  good 
manufactuiing  practice. 

(d)  Prior  sanctions  for  this  ingredient 
difiieient  from  the  uses  established  in 
this  section,  or  diffvent  fit>m  these  set 
forth  in  part  181  of  this  chapter,  do  not 
exist  or  have  been  waived. 

20.  New  §  184.1625  is  added  to 
subpart  B  to  read  as  follows: 

$184.1625    Potassium  elbals. 

(a)  Potassium  dtiiate  (CbHsKjO;  H2O. 
CAS  Reg.  No.  006100-05-6)  is  the 
potassium  salt  of  citric  acid,  it  is 
prepared  by  neutralizing  dtiic  add  with 
potassium  hydroxide  or  potassium 
carbonate.  It  occurs  as  transparent 
crystals  or  a  white  granular  powder,  is 
odorless  and  deliquescent,  and  contains 
one  mole  of  water  per  mole  (A 
potassium  dtrate. 

(b)  The  ingredient  meets  the 
spedfications  of  the  Food  Chemicals 
Codex,  3d  ed.  (1981).  p.  242,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51 
Copies  are  available  fran  the  National 
Academy  Press,  2101  Constitution  Ave. 
NW.,  Washington,  DC  20418,  and  the 
Center  for  Food  Safety  and  Applied 
NutriUon  (HFS-200).  200  C  St.  SW., 
Washington.  DC  20204.  or  may  be 
examined  at  the  Office  of  the  Federal 
Register,  800  North  CapHai  St.  NW.. 
suite  700,  Washington,  DC. 

(c)  In  accordance  with  §  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  currmt  good 
manufacturing  practice. 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  established  in 
this  section,  or  different  fi'om  those  set 
forth  in  part  181  of  this  chapter,  do  not 
exist  or  have  been  waived. 

21.  New  §  184.1751  is  added  to 
subpart  B  to  read  as  follows: 

§184.1751    Sodium  dtrali. 

(a)  Sodium  citrate  (CfeHsNajO?  2H2O, 
CAS  Reg.  No.  68-04-2)  is  the  sodium 
salt  of  dtric  add.  It  is  prepared  by 
neutralizing  citric  acid  with  sodium 
hydroxide  or  sodium  carbonate.  The 
product  occurs  as  colorless  crystals  or  a 
white  crystalline  powder.  It  may  be 
prepared  in  an  anhydrous  state  or  may 
contain  two  moles  of  water  per  mole  of 
sodium  dtrate. 

(b)  The  ingredient  meets  the 
spedfications  of  the  Food  Chemicals 
Codex,  3d  ed.  (1981),  pp.  283-284, 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  are  available  from 
the  National  Academy  Press,  2101 


Gonstitutien  Ave.tJW.,  Washington.  DC 
20418.  and  the  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-200).  200  C 
St  SW...Wa8hingtoh,  DC  20204.  or  may 
be  examined  at  the  Office  of  the  Federal 
Register,  800  North  Capitcd  St.  NW., 
suite  700,  Washington,  DC. 

(c)  fa  acoHdanoe  with  §  184.l^Ml). 
the  in^edient  is  used  in  food  with  no 
limitation  other  than  cunent  good 
manufacturing  practice. 

(d)  Prior  sanctions  for  thisin^edient 
difiierent  from  the  uses  established  in 
this  section,  or  diCfer^it  from  those  ,se) 
forth  in  part  181  of  this  chapter,  do  not 
exist  or  have  been  waived. 

22.  New  §  184.1851  is  added  to 
subpart  B  to  read  as  follows: 

§184.1851    Stsaryl  dtrate. 

(a)  Stearyl  citrate  is  a  mixture  of  the 
mono-,  di-,  and  tristearyl  esters  of  citric 
acid.  It  is  prepared  by  esterifying  citric 
acid  with  stearyl  alcohol. 

(b)  The  Food  and  Drug 
Administration,  in  cooperation  with  the 
National  Academy  of  Sciences,  is 
developing  food-grade  specifications  for 
stearyl  dtrate.  fa  the  faterim,  this 

^    ingredient  must  be  of  a  purity  suit^le 
for  its  mtended  use. 

(c)  fa  accordance  with  §  184.1(b)(1), 
the  mgredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  in^edient  as  generally 
recognized  as  safe  (GRAS)  as  a  dired 
human  food  mgredient  is  based  upon 
the  following  current  good 
manufacturing  pradice  conditions  of 
use: 

(1)  The  ingredient  is  used  as  an     '  - 
antioxidant  as  defined  in  §  170.3(o)(3)  of 
this  chapter;  an  emulsifier  and 
emulsifier  salt  as  defined  in 

§  170.3(o)(8)  of  this  chapter,  a 
sequestrant  as  defined  m  §  170.3(o)(26) 
of  this  chapter:  and  a  surface-adive 
agent  as  defined  in  §  170.3(o)(29)  of  this 
chapter. 

(2)  The  ingredient  is  used  m 
margarine  fa  accordance  with  §  166.110 
of  this  chapter;  in  nonalcohohc 
beverages  as  defined  in  §  170.3(n)(3)  of 
this  chapter:  and  m  fats  and  oils  as 
defined  fa  §  170.3(n)(12)  of  this  chapter 
at  levels  not  to  exceed  current  good 
manufacturing  practice. 

(d)  Prior  sanctions  for  this  ingredient 
different  fitim  the  uses  established  in 
this  section,  or  different  from  those  set 
forth  fa  part  181  of  this  chapter,  do  not 
sxist  or  have  been  waived. 

23.  New  §  184.1911  is  added  to 
subpart  B  to  read  as  follows:       -■• 


dtric  add.  It  is  prepared  by  esterifying 
dtric  add  with  ethyl  alcohol  and  occurs 
as  an  odorless,  practically  colorless,  oily 
liquid. 

(b)  The  fagredient  meets  the 
epedfications  of  the  Food  Chemicals 
Codex,  3d  ed.  (1981),  p.  339,  which  is 
facorporated  by  reference  fa  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51. 
Copies  are  available  fitjm  the  National 
Academy  Press,  2101  Constitution  Ave. 
NW...  Washington,  DC  20418,  and  the 
Center  for  Food  Safety  and  AppUed 
Nutrition  (HFS-200),  200  C  St  SW.. 
Washington,  DC  20204,  or  may  be 
examfaedat  the  Office  of  the  Federal 
Register,  800  North  Capitol  St  NW., 
suite  700.  Washfagton,  DC. 

(c)  fa  accordance  with  §  184.1(b)(1), 
the  fagredient  is  used  fa  food  with  no 
limitation  other  than  current  good 
manufacturing  pradice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  dired 
human  food  fagredient  is  based  upon 
the  following  current  good 
manufaduring  practice  conditions  of 
use: 

(1)  The  ingredient  is  used  as  a 
flavoring  agent  as  defined  in 
S  170.3{o)(12)  of  this  chapter,  a  solvent 
and  vehicle  as  defined  m  §  170.3(o)(27) 
of  this  chapter;  and  a  surface-active 
agent  as  defined  in  §  170.3(o)(29)  of  this 
chapter. 

(2)  The  ingredient  is  used  in  foods  at 
levels  not  to  exceed  current  good 
manufaduring  practice. 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  estabUshed  fa 
this  section,  or  different  from  those  set 
forth  in  part  181  of  this  chapter,  do  not 
exist  or  have  been  waived. 

Dated:  November  29.  1994. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  94-30496  Filed  12-9-94:  8:45  am] 
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Coast  Guard 
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(CQO02-83-002] 
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Drawbridge  Operation  Regulations,  St 
Croix  Rivar.MN  and  Wi 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Ffaal  rule. 


$184.1911    Trietliyt  citrate. 

(a)  Triethyl  citrate  (C,2H2o07.  CAS 
Reg.  No.  77-93-0)  is  the  triethyl  ester  of 


'SUMMARY:  The  Coast  Guard  is  changfag 
the  regulation  govemfag  the  operation 
of  the  S3&^Bridge  over  the  St.  Croix 


River  at  mUe  23.4.  at  Stillwater. 
Minnesota.  The  existing  regulation  was 
temporarily  amended  for  the  1994  St. 
Croix  River  boating  season  because  the 
previous  openfag  schedule  was 
contributing  to  traffic  delays  and  4 

congestion  fa  Stillwater.  This  revised 
opening  schedule  was  evaluated 
through  the  1994  St.  Croix  River  boatfag 
season.  As  a  result  of  traffic  studies  and 
evaluations,  a  new  opening  schedule  is 
befag  implemented  to  reduce  traffic 
delays  and  congestion. 
EFFECTIVE  DATE:  January  11, 1995. 

FOR  nmTHER  MFORMATION  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Admfaistrator,  Second  Coast  Guard 
Distrid.  1222  Spruce  Street,  St.  Louis, 
Missouri  63103-2832.  telephone  (314) 
539-3724. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  prindpal  persons  favolved  in 
drafting  this  document  are  Wanda  G. 
Renshaw.  Projed  Manager,  and 
Lieutenant  S.  Moody,  Project  Attorney 

Regulatory  History 

On  Friday.  October  8. 1993.  the  Coast 
Guard  published  a  notice  of  proposed 
rulemakfag  entitled  Drawbridge 
Operation  Regulations,  St.  Croix  River, 
Miimesota  and  Wisconsfa  fa  the 
Federal  Register  (58  FR  52466).  The 
Coast  Guard  received  six  comments  on 
the  proposal.  A  public  meetfag  was 
requested  and  held  on  April  7.  1994.  in 
the  Stillwater  Municipal  Building.  At 
that  meeting  the  bridge  owner. 
Minnesota  Department  of 
Transportation  (MNDOT), 
recommended  a  revised  opening 
schedule  based  on  traffic  data  and 
studies.  The  Coast  Guard  decided  to 
issue  a  temporary  regulation  which 
would  allow  evaluation  of  MNDOT's 
proposed  changes  during  the  summer 
boating  season.  The  temporary 
regulation  was  pubUshed  as  a  Final 
Temporary  Rule  on  Friday.  June  3. 1994 
in  the  Federal  Register  (59  FR  28776). 

Background  and  Purpose 

The  St.  Croix  River  is  heavily  used  by 
recreational  craft  River  excursion  boats 
are  the  only  known  commercial 
navigation  passfag  the  bridge.  To  meet 
the  navigational  needs  of  these  boaters 
the  S36  Bridge  is  presently  required  to 
open  on  signal  from  May  15  through 
Odober  15  on  a  set  schedule  of  hourly 
and  half  hourly  openings  from  8  a.m.  to 
10  p.m.  From  Odober  16  through  May 
14.  the  draw  opens  on  signal  if  at  least 
24  hours  notice  is  given. 

fa  an  effort  to  reduce  traffic 
congestion  on  the  approaches  to  the 
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l»idge,  the  Mayor  of  Stillwater 
requefliad  that  the  bridge's  operatijig 
schedule  be  amended.  The  Coast  Guard 
proposed  a  change  whidi  would  permit 
hourly  openings  on  vmtkdays  bxan  8 
a.m.  to  10  pjn.  and  on  Saturdays. 
Sundays  and  federal  holidays  from  8 
a.m.  to  midnight  The  tvro  hours 
advance  notice  from  10  p.m.  to  8  a.m. 
weekdays,  and  from  midnight  to  8  aon., 
Saturdays.  Sundays  and  federal 
holidays  would  remain  in  efii»::t. 

Diacttssion  of  Comments  and  Changes 

The  Coast  Guard  received  six 
comments  on  the  Prt^toeed  Rulemaking. 
Three  supported  the  proposed  change;  a 
fourth,  frtun  the  Kfinnesota  Historical 
Society,  stated  that  the  proposed  action 
would  have  no  effect  on  the  historic 
characteristics  of  the  bridge,  which  is 
listed  on  the  National  Register  of 
Historic  Places.  Two  conunents.  one 
from  a  local  recreatioaal  boater  and  the 
other  from  the  owner  of  a  local  marina, 
objected  to  the  proposed  change.  As  a 
result  of  the  obiections,  the  Coast  Guard 
requested  that  MNDOT  conduct  traffic 
studies,  evaluate  the  results  and 
recommend  an  opmiing  sdiedule  that 
would  retain  an  acceptable  number  of 
bridge  openings  and  provide  for  pedc 
highway  trafBc  Based  an  the  evaluation 
of  vehicle  traffic  counts  and  studies, 
MNDOT  reported  that  no  change  was 
warranted  by  traffic  conditions  dtuing 
weekday  morning  hours.  Because  heevy 
vdiicular  traffic  arrived  between  3  pjn. 
and  7  p.m.  on  weekdays,  MNCiOT 
recommended  that  the  existing  schedule 
be  observed  up  to  and  including  the 
2:30  p.m.  opening,  and  that  openings 
after  2:30  pjn.  should  occur  at  4  p.m., 
5:30  p.m.,  6:30  p.m.  and  7  pan.  with  an 
opening  every  half  hour  thereafter  until 
10  p.ni.  Because  heavy  vehicular  traffic 
arrived  between  9  a.m.  and  8  pan.  on 
weekends  and  holidays,  MNDOT 
recommended  that  the  existing  schedule 
be  retained,  up  to  and  including  the  9 
a.m.  opening,  and  that  the  opening 
schedule  be  revised  for  one  opening  per 
hour  from  9  a.m.  until  8  p.m.  with  half 
hourly  openings  from  8  pjn.  until 
midnight 

The  Coast  Guard  published  a  Final 
Temporary  Rule  promulgating  the 
opening  schedufe  recommended  by 
MNDOT,  and  leqaested  comments 
throughout  the  evahiaticm  period,  which 
endttd  November  15, 1994.  No 
conunents  have  been  received. 
Accordingly,  the  Coast  Guard  is  revising 
tne  existing  regulation  to  promulgate  the 
opening  schedule  in  effect  for  the  1994 
boating  season. 


Regu/otoiy  £fo/uatJon 

This  r^ulaion  is  not  a  significant 
regulatory  acnon  under  aectian  3(f)  of 
Emcutive  Oroer  12866  and  does  not 
require  an  aseeesment  of  potential  costs 
and  benefits  ^der  section  6(aM3)  of  that 
order,  h  has  l^een  exempted  frwn  review 
by  the  Office  of  Management  and 
Budget  unde^  that  order.  It  is  not  under 
the  regulatory  pohdes  and  procedures 
of  the  Depart  nent  of  Transportation 
(DOT)  (44  FH  11040;  February  26. 1979). 
The  Coast  Gu  srd  expects  the  economic 
impect  of  thij ;  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  imder 
paragraph  lOe  of  the  regulatory  policies 
and  proceduiBS  of  DOT  is  unnecessary 
because  open  ttors  of  commercial  vessels 
have  indicate  d  that  they  can  adjust  to 
the  changes  i  rithout  impact  on  their 
businesses. 

Small  Entitle ; 

After  consi  dering  the  comments 
submitted  in  response  to  the  Notice  of 
Proposed  Rulemaking  published  in  the 
Federal  Regiiter  on  Friday.  October  8. 
1993,  (58  FR  P2466).  the  Coast  Guard 
finds  that  any  impact  on  small  entities, 
if  any,  is  not  mbstantial.  Therefore,  the 
Coast  Guard  i  »itifies  imder  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  i  ubstantial  niunber  of  small 
entities. 

Collection  of  Informtition 

This  rule  o  sntains  no  collection  of 
information  i  equirements  under  the 
Paperwork  R  sduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism  /  ssessment 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  it  does 
not  raise  suffcient  federalism 
implications  ito  warrant  the  preparation 
of  a  Federalij  m  Assessment 

Envimnmeni  al  Assessment 

The  Coast  juard  has  reviewed  the 
environment  al  impact  of  this  rule  and 
concluded  tqat  under  section  2.B.2  of 
theNEPA 
COMDTINS 
is  categorical 
environmen 
promulgati 


lementing  Procedures, 
M16475.1B.  this  final  rule 
y  excluded  from  furtho- 
dpcumentation  because 
of  changes  to  drawlmdge 
regulations  fa^ave  been  found  to  not  have 
a  significant  effect  on  the  human 
environmentl  A  Categorical  Exclusion 
Determinatic  n  is  available  in  the  docket. 

List  of  Sub|e^  in  33  CFR  Part  117 

Bridges. 


For  reasons  set  out  in  the  preamble 
the  Coast  Guard  is  amendix^  part  117  oT 
title  33,  Code  of  Federal  Regulations,  as 
follows: 

PART  117— DRAWSnOGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  f  v  Part  117 
continues  to  read  as  follows: 

n  iiIImi  Hj   33  U.S.C  49*:  49  CFR  1.46-,  33 
CFR  l.O^Kg):  section  117.255  also  issued 
under  authority  of  Pub.  L  102-587, 106  Stat 
5039. 

2.  Section  117.667  paragraph  (b)  is 
revised  to  reed  as  follows: 

f  117.667    St  Crobi  River. 

•  •        *        •        * 

(b)  The  draw  of  the  S36  Bridge  Mile 
23.4,  at  Stillwater,  shall  open  on  signal 
as  follows: 

(1)  From  May  15  through  October  15, 
Monday  through  Friday,  except  Federal 
hoUdays,  fiom: 

(i)  8  a.m.  to  11  a.m.,  every  hour  on  the 
hour, 

(ii)  11  a.m.  to  2:30  p.m.,  every  half 
hour. 

(iii)  2:30  pjn.  to  5:30  pjn..  at  2:30 
pjn..  4  pjn.  and  5:30  pjn.; 

(iv)  6:30'p.m.  to  10  pjn.,  every  half 
hour:  and 

(v)  10  p.m.  to  8  a.m.,  upon  at  least  two 
hours  notice. 

(2)  &t>m  May  15  through  October  15, 
Saturdays,  Simdays,  and  federal 
holidays  from: 

(i)  8  a.m.  to  9  a.m.,  every  half  hour, 

(ii)  9  a.m.  to  8  pjn.,  every  hour  on  the 
hour. 

(iii)  8  p.m.  to  midnight,  every  half 
hour;  and 

(iv)  Midnight  to  8  ajn.,  up<m  at  least 
two  hours  notice. 

*  •        •        •        • 

Dated:  November  27. 1994. 
Paul  M.  Blayaey, 

Rear  AdmiTol,  U.S.  Coast  Guard,  Commapder, 
Second  Ckxiat  Guard  District. 
IFR  Doc.  94-30482  Filed  12-9-94:  8:45  am] 
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AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
New  Bedford  main  ship  channel  south 
jf  the  New  BedfrnfFairiiaven  Bridge  in 


the  vKamty  of  New  Bedford  Channel 
Lighted  Bell  Buoy  16  (iJJMR  16895). 
during  the  New  Bedford  First  Night 
fireworks  display  This  safety  zone  is 
needed  to  protect  vessels  in  the  vicinity 
of  the  display,  as  well  as  personnel 
onboard  these  vessels,  from  potential 
hazards  associated  with  the  fireworks 
display 

EFFECTIVE  DATES:  This  regulation  is 
effective  between  the  hours  of  11  p.m. 
December  31, 1994,  and  1  a.m.  on 
January  1, 1995.  unless  terminated 
sooner  by  the  Captain  of  the  Port 
Providence.  There  will  be  no  rain  date 
for  this  event. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
J  C  Wong  of  Marine  Safety  Field  Office 
New  Bedford  at  (508)  999-0072. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LT  J.C. 
Wong.  Project  Manager.  Captain  of  the 
Port  Providence,  and  LCDR  F.J.  Kenney. 
Project  Counsel,  First  Coast  Guard 
District  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  efEective  in  less  than  30 
days  after  Federal  Register  publication. 
Due  to  the  date  the  application  was 
received,  there  was  not  sufficient  time 
to  publish  proposed  rules  in  advance  of 
the  event  If  the  event,  which  is  centered 
around  a  national  holiday,  were 
required  to  be  postponed  by  publishing 
an  NPRM.  the  event  would  be  cancelled. 
Pubhshing  an  NPRM  and  delaying  the 
event  would  be  contrary  to  the  public 
interest  since  the  fireworks  display  is  to 
celebrate  the  New  Year's  national 
holiday 

Background  and  Purpose 

On  December  31, 1994.  the  city  of 
New  Bedford  is  sponsoring  a  fireworks 
display  in  celebration  of  New  Year's 
Eve.  The  fireworks  will  be  launched 
fiom  a  barge  anchored  in  New  Bedford 
Channel  in  the  vicinity  of  New  Bedford 
Chaimel  Lighted  Bell  Buoy  16  (LLNR 
16895).  beginning  at  12  midnight 
December  31. 1994.  This  safety  zone, 
will  be  established  within  a  350  yard 
radius  around  the  fireworks  barge.  The 
fireworks  display  will  last  for 
approximately  one  half  hour  . 

The  purpose  of  this  rulemaLng  is  to 
establish  a  safety  zone  to  prohibit 
\.  ossels  both  transiting  or  anchoring  in 
the  area  of  New  Bedford  Harbor  over 
which  the  fireworks  will  be  launched, 
in  order  to  protect  these  vessels  and  the 


posons  ODboard  from  potential  damage, 
fire,  or  personal  injury  due  to  sparks 
and  failing  debris.  The  safety  zone  will 
be  in  eSsct  between  11  p.m.  on 
December  31, 1994.  and  1  a.m.  January 
1. 1995,  and  will  eHectively  close  New 
Bedford  Channel  in  the  vicinity  of  New 
Bedford  Channel  Lighted  Bell  Buoy  16 
(LLRN  16895)  to  all  vessel  traffic  during 
the  period. 

Regulatory  Evalnation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  poUcies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  entities  most 
likely  to  be  effected  are  pleasure  craft 
wishing  to  view  the  fireworks  "from  the 
water  as  well  as  fishing  vessels  and 
other  commercial  vessel  traffic  wishing 
to  transit  the  area.  Spectator  vessels  will 
still  be  able  to  view  the  fireworks  from 
the  water  but  will  be  required  to  do  so 
at  a  distance  of  more  than  350  yards 
from  the  barge,  which  will  not  cause 
them  undue  hardship.  Fishing  vessels 
will  be  prohibited  from  transiting 
through  the  area  while  the  zone  is  in 
effect.  This  will  not  have  a  significant 
economic  impact  on  them  because  of 
the  short  duration  of  the  zone  and 
extensive  advisories  which  wUl  be 
made.  Most  of  the  fishermen  who  work 
out  of  New  Bedford  are  aware  that  the 
fireworks  and  accompanying  safety  zone 
will  be  in  place  the  evening  of 
December  31, 1994.  The  commercial 
terminals  in  the  harbor  have  been 
notified  and  any  scheduled  traffic  will 
be  aware  of  the  safety  zone.  Thus,  this 
safety  zone  should  not  cause  undue 
hardship  to  any  entity 

SmaH  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 


For  the  reasons  outlined  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact-to  be  minimal 
on  all  entities.  Tlierefore,  the  Coast 
Guard  certifies  under  5  U.src  605  (b) 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
has  concluded  that  under  Section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  it  is  an  action  under  the 
Coast  Guard's  statutory  authority  to 
protect  public  safety,  and  thus  is 
categorically  excluded  from  further 
environmental  dociunentation.  A 
Categorical  Exclusion  Determination 
will  be  made  available  in  the  docket. 

List  of  Sub)ects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— (AMENDEiq 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.Q  1231;  50  U.S.C  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6  and  160.5: 
49  CFR  1.46. 

2.  A  temporary  §  165.T01-155  is 
added  to  read  as  follows: 

§165.T01-155    Salety  Zone;  New  Bedford 
Harfaer,  New  Bedford,  MA. 

(a)  Location.  The  following  area  is  a 
safety  zone: 

All  waters  in  a  350  yerd  radius 
around  the  fireworks  barge  anchored  in 
New  Bedford  Harbor,  MA.  in  the 
vicinity  of  New  Bedford  Channel 
Liehted  Bell  Buoy  16  (LLNR  16895). 

(b)  EffecUve  Date.  This  section 
becomes  effective  between  11  p.m.  on 
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December  30, 1994  and  1  a.in.  on 
January  1, 1995,  unless  terminated 
sooner  by  the  Captain  of  the  Port. 

(c)  Regulations.  The  general 
regulations  governing  safety  zones 
contained  in  33  CFR  165.23  apply.  Entry 
into  any  portion  of  the  described  zones 
is  prohibited  imless  authorized  by  the 
Captain  of  the  Port. 

Dated:  November  30. 1994. 
P.A.Tiuio, 

Captain,  U.S.  Coast  Guard,  Captmin  of  the 
Pott 

IFR  Doc  94-30477  Filed  12-9-94;  8:45  am) 
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DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Heallh  Service 

42  CFR  Part  57 
RIN0M6-AE13 

Grants  for  Faculty  Training  Projects  in 
Geriatric  Medicine  and  Dentistry 

AQENCY:  Health  Resoiuces  and  Services 
Administration,  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  regulation  revises 
the  existing  regulations  governing  the 
program  for  Grants  for  Faculty  Training 
Projects  in  Geriatric  Medicine  and 
Dentistry  authorized  by  section  777(b) 
of  the  Public  Health  Service  Act  (the 
Act),  to  implement  statutory 
amendments  made  by  the  Health 
Professions  Extension  Amendments  of 
1992  and  to  include  other  technical  and 
ministerial  changes  to  conform  the 
existing  regulations  with  the 
amendments  made  by  the  statute.  The 
final  rule  also  removes  a  section  in  the 
regulations  to  allow  for  less  restrictive 
requirements  for  those  individuals  who 
may  benefit  from  further  fellowship  or 
retraining  experience  in  a  lifetime. 
DATES:  These  regulations  are  effective 
December  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
H.  Sampson,  Director,  Division  of 
Associated,  Dental  and  Public  Health 
Professions,  Bureau  of  Health 
Professions,  HRSA,  room  8-101, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857;  telephone: 
(301)443-6853. 

SUPPt^MENTARV  INFORMATION:  On  March 
3, 1994,  the  Assistant  Secretary  for 
Health,  with  the  approval  of  the 
Secretary  of  Health  and  Human 
Services,  published  in  the  Federal 
Register  (59  FR  10104).  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to  revise 
'the  regulations  governing  the  program 
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regarding  the  | 
appointment  \ 
less  restrictive 
individuals  wl 


for  Grants  for  faculty  Training  Projects 
in  Geriatric  Mfdidne  and  Dentistry, 
authorized  unaer  section  777(b)  of  the 
Public  Health  Service  Act  (the  Act)  (42 
U.S.C.  294o).  the  Health  Professions 
Education  Ext(  nsion  Amendments  of 
1992  (Pub.  L.  1 02-408)  amended  and 
renumbered  fc  rmer  section  789(b)  of  the 
Act  (42  U.S.C.  295g-9(b))  to  section 
777(b). 

The  NPRM  proposed  amendments  to 
implement  sewral  statutory  provisions 
by:  (1)  Addinaa  definition  for  the  term 
"Geriatric  psylhiatiy"  to  implement  the 
requirement  m  the  expansion  of  project 
support  to  include  the  training  of 
physicians  woo  plan  to  teach  geriatric 
psychiatry,  and  by  (2)  adding  a 
definition  for  me  term  "Relevant 
advanced  trailing  or  experience"  to 
implement  thd  requirement  for  dentists 
who  are  awarded  a  2-year  internal 
medicine  or  fanily  medicine 
fellowship.  TUe  NPRM  also  proposed  to 
remove  a  section  in  the  regulations 
Wriod  of  time  for 

fellowships  to  allow  for 
I  requirements  for  those 
\o  may  benefit  from 
further  fellowship  or  retraining 
expehence  in  a  lifetime. 

The  public  tomment  period  on  the 
proposed  regiaations  closed  on  April  4, 
1994.  The  Denartment  received  4  public 
comments.  The  comments  received  on 
the  proposed  rule  to  section  777(b)  and 
the  Departmeat's  responses  to  the 
comments  arefdiscussed  below 
according  to  the  section  numbers  and 
headings  of  tli  9  regiilation  affected. 

Section  57.411 12  "Definitions" 

The  Depart]  nent  proposed  the 
following  definition  for  the  term 
"Geriatric  psychiatry": 

"Geriatric  psychiatry"  means  the 
prevention,  diagnosis,  evaluation  and 
treatment  of  mental  disorders  and 
disturbances  seen  in  older  adults. 

This  definitfon  was  proposed  to  be 
added  to  the  section  to  incorporate  the 
statutory  reqinrement  for  the  expansion 
of  project  support  to  include  the 
training  of  physicians  Who  plan  to  teach 
geriatric  psycliatry. 

The  Department  received  positive 
responses  to  this  definition. 

The  Departaient  also  proposed  the 
following  defnition  for  the  term 
"Relevant  ad^ianced  training  or 
experience": 

"Relevant  advanced  training  or 
experience"  n  leans  at  least  one  of  the 
following:  (1)  Completion  of  at  least  a 
12-month  gra(  uate  training  program  in 
a  health-relatt  d  discipline,  the  basic 
sciences,  or  ei  ucation;  or  (2)  a 
minimum  of ',  years  of  clinical  practice, 
of  which  at  le  ist  12  months  were 


devoted  in  part  to  managing  older 
dental  patients  in  a  hospital,  long-term 
care  facility,  or  other  setting. 

This  demiition  was  proposed  to  be 
added  to  the  section  to  incorporate  the 
statutory  requirement  for  the  expansion 
of  fellowship  eligibility  of  dental 
fellows  in  the  program. 

One  respondent  found  this  definition 
"extremely  helpful  in  setting  a  high 
standard  for  the  selection  of  highly 
motivated  and  qualified  candidates" 

The  Department  also  received  a 
request  that  dentists  who  have  had 
"relevant  teaching  experience  in  an 
accredited  dental  school"  be  added  to 
the  definition.  The  Department  accepts 
the  general  intent  of  this 
recommendation  while  noting  that 
"relevant"  alone  is  not  explicit  and  is 
open  to  interpretation.  In  response  to 
this  concern,  the  Department  has 
expanded  the  definition  of  "Relevant 
advanced  training  or  experience"  in  the 
final  regulations  to  include  an 
additional  experience,  "a  minimmn  of  2 
years  of  teaching  experience  in  an 
accredited  dental  educational  program 
of  which  at  least  12  months  were 
devoted  in  part  to  issues  pertaining  to 
the  care  of  older  adults." 

Section  57.4111  "Duration  of 
Fellowships" 

The  Department  proposed  to  remove 
this  section  frtjm  the  regulations  to 
allow  less  restrictive  requirements  for 
those  individuals  who  may  benefit  from 
further  fellowship  or  retraining 
experience  in  a  lifetime.  The  section 
language  read: 

"An  appointment  to  a  fellowship  may  be 
made  for  a  period  not  to  exceed  12  months. 
Fellowship  assistance  for  participants  in  a  1- 
year  fellowship  program  and  a  1-year 
retraining  program  is  limited  to  12  months. 
Participants  in  2-year  fellowship  programs 
may  receive  a  second  12-month  appointment 
for  a  total  period  of  24  months." 

The  Department  gave  an  example  in 
the  NPRM  how  this  language  might  be 
restrictive  to  fellows:  "For  example,  a 
faculty  fellow  who  completed  a  1-year 
retraining  to  have  the  skills  required  to 
incorporate  geriatrics  into  course 
content  and  clinical  rotations  may 
discover  5  years  later  that  another 
fellowship  experience  would  provide 
the  opportunity  to  develop  research 
skills  in  geriatrics  required  to  expand 
the  scope  and  depth  of  practice-based 
geriatric  research." 

One  respondent  requested  the 
"removal  of  the  1-year  fellowship 
[retraining]  limit  of  Federal  support  for 
psychiatrists  who  wish  to  train  other 
psychiatrists  in  geriatric  psychiatry" 
The  respondent  stated  that  this  is  a 
reasonable  request  as  it  would  permit 


the  training  to  iiiUy  meet  the 
requirements  of  exposure  to  the 
physical  and  mental  disabilities  of  a 
diverse  populatioB  of  elderly 
individuals. 

The  Department  has  not  accepted  this 
recommendation  because  the  statute 
reqmres  tiiat  the  2-year  fellowship 
program  be  an  internal  medicine  or 
family  medicine  fellowship  program, 
not  a  psychiatry  fellowship  program. 
(See  section  777(h)(3)(B)  of  the  Act  and 
§  57  4105(d)  of  the  regulations.) 
However,  psychiatrists  are  eligible  to 
participate  as  fellows  in  the  2-year 
programs. 

In  addition  to  the  changes  proposed 
above;  a  number  of  technical,  clarifying, 
and  ministerial  changes  were  included 
to  conform  the  existing  regulations  with 
amendments  made  by  Pub.  L.  102-408. 
The  Department  also  received  a  few 
comments  on  some  of  these  technical 
changes  The  Department's  responses 
are  also  discussed  below  These  changes 
affecting  the  program  for  Faculty 
Training  Projects  in  Geriatiic  Medicine 
and  Dentistrv  are  as  follows: 

1  Revise  tie  section  number  of  the 
Act  from  "789(b)"  to  "777(b)"  wherever 
it  appears  in  subpart  PP,  as  renumbered, 
and  the  United  States  Code  citation 
from  "(42  UJS.C.  295g-9(b))"  to  "(42 
U.S.C.  294o)",  in  accordance  with  Pub 
L.  102-408. 

2  Revise  §57.4101.  entitled  "To  who/ 
projects  do  these  regulations  apply?",  by 
adding  the  words  "geriatric  psychiatry" 
to  reflect  statutory  language  which 
expands  project  support  to  include  the 
training  of  physicians  who  plan  to  teach 
geriatric  psychiatry. 

3  Revise  §  57.4102,  entitled 
Definitions.",  to  amend  the  following 

terms  to: 

a.  Remove  the  definition  of  "Councir 
regarding  the  National  Advisory  Council 
on  Health  Professions  Education,  in 
accordance  with  Pub.  L.  102-408.  The 
statute  repealed  the  Council  effective 
October  1, 1992; 

b  Revise  the  phrase  "by  an  organized 
medical  staff"  to  "by  an  organized 
health  care  staff"  at  the  end  of  the 
definition  ot  "Extended  caw  facility"  to 
clarify  that  staff  of  health  care 
institutions  includes  nurses,  physical 
therapists,  social  workers  and  other 
health  care  staff  who  pro\ide 

medically-prescribed  skilled  nursing 
care  or  rehabilitative  services". 
The  Department  received  one 
i;omment  regarding  the  proposed 
clarifying  change  to  the  phrase 

organized  health  care  stafT'  as  having 
potential  conflict  with  individual  State 
laws  or  licensing  authorities.  It  is  the 
Dt^prartraent's  view  that  the  clarifying 
j:hrase  includes  medical  staff  along  wiUi 


all  other  health  care  professionals  and 
should  not  be  in  conflict  with  any 
individual  State  laws  or  hcensing 
aiithorities.  Therefore,  this  amendment 
win  remain  as  proposed. 

c.  Revise  the  intit)ductory  text  to  the 
definition  of  "Fellowship  program"  by 
removing  the  reference  to  a  1-year 
fellowship  program  which  is  no  longer 
a  statutory  provision  for  project  support; 
and  revise  paragraph  (2)  of  the 
definition  to  reflect  new  statutory 
requirements  for  the  training  of  dentists 
who  have  "demonstrated  a  commitment 
to  an  academic  career  and  who  have 
completed  postdoctoral  dental  training, 
including  postdoctoral  dental  education 
programs  or  who  have  relevant 
advanced  training  or  experience". 

The  Department  received  favorable 
support  for  this  change. 

d.  Revise  the  section  number  of  the 
Act  in  the  definition  of  "School  of 
medicine  or  school  of  osteopathic 
medicine"  from  "701(5)"  to  "799(1)(E)", 
in  accordance  with  Pub.  L.  102-408. 

4.  Amend  §57.4105,  entitled  "Project 
requirements.",  to: 

a.  Revise  paragraph  (d)  regarding  the 
requirement  that  projects  be  based  in  a 
graduate  medical  education  program  by 
adding  the  words  "or  psychiatry"  after 
the  phrase  "or  in  a  department  of 
geriatrics"  to  reflect  statutory  language 
which  expranded  project  support  to 
include  the  training  of  physicians  who 
plan  to  teach  geriatric  psychiatry. 
Paragraph  (d)  is  ftirther  revised  by 
removing  the  phrase  "in  existence  as  of 
December  1. 1987"  at  the  end  of  the 
sentence,  in  accordance  with  Pub.  L 
102-408: 

b.  Revise  paragraph  (e)  regarding  the 
requirement  that  projects  be  staffed  by 
at  least  two  physicians  in  full-time 
teaching  positions  who  have  experience 
or  training  in  geriatric  medicine  by 
adding  the  words  "or  geriatric 
psychiatry",  in  accorcUnce  with  Pub.  L 
102-408;  and 

c.  Revise  the  introductory  text  to 
paragraph  (f)  regarding  the  requirement 
that  the  project  must  provide  fellows 
"with  training  in  geriatrics  and 
exposure  to  the  physical  and  mental 
disabilities  of  a  diverse  population  of 
elderly  individuals,  to  more 
appropriately  reflect  \be  language  in 
Pub.  L.  102-408. 

5.  Revise  §  57.4106,  entitled  "How 
will  applications  be  evaluated?",  by: 

a.  Removing  the  reference  to  the 
National  Advisory  Council  on  Health 
Professions  Education,  in  accordance 
with  Pub.  L.  102-408.  in  paragraph  (a) 
introductory  text  and  revising  the 
introductory  text  to  reflect  current 
statutory  language  regarding  the 


evaluation  and  reccxounendation  process 
of  awarding  grant  applications;  and 
b.  Adding  a  comma  and  the  words 
"psychiatiy,  or"  after  the  words 
"geriatric  medicine"  in  paragraph  (aMS) 
to  reflect  statutory  language  which 
expanded  training  to  include  geriatric 
psychiatry. 

5.  Redesignate  §57.4112,  entitled 
"Termination  of  fellowships,",  as 

§  57.4111,  and  §57.4113.  entitied  ''For 
what  purposes  may  grant  funds  be 
spentr.  as  §  57.4112,  and  §  57.4114, 
entitled  "What addition^  Department 
regulations  apply  to  grantees?",  as  113. 

6.  Redesignate  §57.4115,  entiUed 
"  What  other  audit  and  inspection 
requirements  apply  to  grantees?",  as 

§  57.4114  and  revise  the  section  number 
"705"  in  the  text  to  "798(e)",  in 
accordance  with  Pub.  L  102-408. 

The  Department  is  further  revising 
§57.4115  by  removing  the  reference  to 
"section  705  of  the  PHS  Act"  instead  of 
renumbering  the  section  number  to 
"798(e)"  as  proposed  in  Uie  NPRM.  The 
reference  to  section  705  concerning 
audit  and  inspection  requirements  is 
redundant  to  the  requirements  that  axe 
already  covered  under  45  CFR  part  74. 
We  are  also  removing  the  parenthetical 
phrase  at  the  end  of  the  section  text 
citing  tiip  OMB  approval  number 
regarding  information  collection 
requirements  as  no  longer  necessary. 

7.  Redesignate  §  57.41 16.  entitled 
"Additional  conditions.",  as  §  57.4115. 

Further,  Public  Law  103-227,  enacted 
on  March  11.  1994.  prohibits  smoking  in 
certain  facilities  in  which  minors  will 
be  present  The  Department  of  Heahh 
and  Human  Services  is  now  preparing 
to  implement  the  provision  of  that  law 
Until  those  implementation  plans  are  in 
place,  the  PHS  continues  to  strongly 
encourage  all  ^ant  recipients  to  provide 
a  smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products. 

Economic  Impact 

Executive  Order  12866  requires  that 
all  regulations  reflect  consideration  of 
alternatives,  of  costs,  of  benefits,  of 
incentives,  of  equity,  and  of  available 
information.  Regulations  must  meet 
certain  standards,  such  as  avoiding 
unnecessary  burden.  Regulations  whidi 
are  "significant"  because  of  cost, 
adverse  effects  on  the  economy, 
inconsistency  with  other  agency  actions, 
effects  on  the  budget,  or  novel  legal  or 
poUcy  issues,  require  special  analysis. 

The  Department  believes  that  the 
resources  required  to  implement  the 
requirements  in  these  regulations  are 
minimal.  Tlierefore,  in  accordance  with 
the  RegiUatory  FlexibiUty  Act  of  1980, 
the  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 


impact  on  a  substantial  number  of  small 
entities.  For  the  same  reasons,  the 
Secretary  has  also  determined  that  this 
is  not  a  "significant"  rule  imder 
Executive  Order  12866. 

Pqienrork  RaductiMi  Act  of  1980 

This  final  rule  does  not  aifect  the 
recordkeeping  or  reporting  requirements 
in  the  existing  regulations  for  the  Grants 
for  Faculty  Training  Projects  in  Geriatric 
Medicine  and  Dentistry. 

List  of  Subjects  Under  42  CFR  Part  57 

Dental  health.  Education  of  the 
disadvantaged.  Educational  facilities. 
Educational  study  programs.  Grant 
Programs— education,  Grant  programs — 
health.  Medical  and  dental  schools, 
Student  aid. 

[Catalog  of  Federal  DeanesUc  Assistance,  No. 
93.156,  Grants  for  Faculty  Training  Projects 
in  Geriatric  Medicine  and  Dentistry). 

Dated:  September  20, 1994. 
PtiiUp  R.  Las. 
Assistant  Secretary  for  Health. 

Approved:  December  S,  1994. 
Donna  E.  Shalala, 
Secivtaiy. 

Accordingly,  42  CFR  part  57,  subpart 
PP.is  amended  as  set  forth  below: 

PART  57— GRANTS  FOR 
CONSTRUCTION  OF  TEACHING 
FAdLTTIES.  EDUCATION 
IMPROVEMENT,  SCHOLARSHIPS  AND 
STUDENT  LOANS 

Subpart  PP— Grants  for  Faculty 
Training  Projacts  in  Qariatric  Medicine 
andDantlstry 

1.  The  authority  citation  for  subpart 
PP  is  revised  to  read  as  follows: 

Authority:  Sec.  215  of  the  Public  Health 
Service  Act,  58  Slat.  690, 67  Stat.  631  (42 
U.S.C  216);  sec.  789(b)  of  the  PHS  Act,  as 
amended  by  Public  Law  100-607, 102  Stat. 
3136-3138  (42  U.S.C.  295g-9(b)); 
renumbered  as  sec.  777(b),  as  amended  by 
Pub.  L.  102-408. 106  Stat.  2052-54  (42  U.S.C. 
2940). 

2.  Section  57.4101  is  revised  to  read 
as  follows: 

{  57.4101    To  wtwt  projects  do  tttese 
reguMkMis  apply? 

These  regulations  apply  to  grants  to 
eligible  schools  and  programs  under 
section  777(b)  of  the  Act  (42  U.S.C. 
294o)  for  the  purpose  of  providing 
support  for  projects  to  train  physicians 
and  dentists  who  plan  to  teach  geriatric 
medicine,  geriatric  psychiatry,  or 
geriatric  dentistry,  including 
traineeships,  and  fellowships  for 
participation  in  these  programs. 
.    3.  Section  57.4102  is  amended  by 
removing  the  definition  of  "Council"; 
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by  amending  l  he  definition  of 
"Extended  cai  e  facility"  by  revising  the 
organized  medical  staff" 
at  the  end  of  t  le  sentence  to  read  "by 
an  organized  ^ealth  care  staff";  by 

tion  number  of  the  Act 
I  definitions  of  "Fellow" 
tor"  to  read  "777(b)"; 
I  section  number  of  the 
I  the  definition  of 
idne  or  school  of  - 
osteopathic  niedicine"  to  read 
"79g(l)(E)";  llr  revising  the  definition  of 
"Fellowship  frogram";  and  by  adding 
the  definition  t  of  "Geriatric  psychiatry" 
and  "Relevan  advanced  training  or 
experience"  t  >  read  as  follows: 

157.4102    DdLitions. 


revisiqg  the  i 
"789(b)"  in  i 
and  "Project  i 
by  revising  l 
Act  "701(5)' 
"School  of  md 


Fellowship  program  means  a  2-year 
oiganized  traaiing  effort  sponsored  by 
an  allopathic  or  osteopathic  medical 
school,  a  teaciiing  hospital,  or  a 
graduate  medical  education  program 
which  is  desi  ;nated  to  provide  training 
for— 

(1)  Physicii  ns  who  have  completed  a 
graduate  medical  education  program  in 
internal  medv:ine,  family  medicine 
(including  osteopathic  general  practice), 
psychiatry,  neurology,  gynecology,  or 
rehabilitation  medicine;  and 

(2)  Dentists  who  have  demonstrated  a 
commitment  to  an  academic  career  and 
who  have  cooipleted  postdoctoral 
dental  trainii  g,  including  postdoctoral 
dental  educal  ion  programs  or  who  have 
relevant  adva  need  training  or 
experience. 


Geriatric 
prevention, 
treatment  of 
disturbances 


p  ychi 


j'atry  means  the 
diagnosis,  evaluation  and 
1  aental  disorders  and 
seen  in  older  adults. 


Relevant  at  Ivanced  training  or 
experience  n  eans  at  least  one  of  the 
following:  (Ij  Completion  of  at  least  a 
12-month  graduate  training  program  in 
a  health-relatied  discipline,  the  basic 
sciences,  or  c  ducation;  (2)  a  minimum 
of  2  years  of '  eaching  experience  in  an 
accredited  d*  ntal  education  program  of 
which  at  leas  i  12  months  were  devoted 
in  part  to  issi  les  pertaining  to  the  care 
of  older  adul  s;  or  (3)  a  minimum  of  2 
years  of  clini  :al  practice,  of  which  at 
least  12  mon  hs  were  devoted  in  part  to 
managing  ol(  er  dental  patients  in  a 
hospital,  Ion  -term  care  facility,  or  other 
setting. 
•        *        *        •        • 

4.  Section  >7.4105  is  amended  by 
revising  para  >raphs  (d),  (e),  and  the 
introductory  .text  to  paragraph  (f)  to  read 
as  follows: 


$57.4105    Project  rs<)ulraniMits. 

***** 

(d)  The  project  must  be  under  the 
programmatic  control  of  a  graduate 
medical  education  program  in  internal 
medicine  or  family  medicine  (including 
osteopathic  general  practice)  or  in  a 
department  of  geriatiics  (H- psychiatry 

(e)  The  project  must  be  stafiied  by  at. 
least  two  physicians  in  full-time 
teaching  positions  who  have  experience 
or  training  in  geriatric  medicine  or 
geriatric  psychiatry  and  be  stafiied,  at 
enter  into  an  agreement  with  an 
institution  staffed,  by  at  least  one 
dentist  who  is  employed  in  a  full-  or 
part-time  teaching  pcmition  and  has 
experience  or  training  in  geriatrics; 

(f)  The  project  must  provide  fellows 
with  training  in  geriatrics  and  exposure 
to  the  physical  and  mental  disabilities 
of  a  diverse  population  of  elderly 
individuals.  The  population  must 
include:  *  *  * 

•        •        •        •        * 

5.  Section  57.4106  is  amended  hy 
revising  the  introductory  text  to 
paragraph  (a)  and  paragraph  (a)(5)  to 
read  as  follows: 

157.4106    How  wiH  application*  be 
evaluated? 

(a)  As  required  by  section  7g8(a)  of 
the  Act,  each  application  for  a  grant 
under  this  subpart  shall  be  submitted  to 
a  peer  review  group,  composed 
principally  of  non-Federal  experts,  for 
an  evaluation  of  the  merits  of  the 
proposals  made  in  the  application.  The 
Secretary  may  not  approve  such  an 
application  itnless  a  peer  review  group 
has  recommended  the  appUcation  for 
approval.  The  Secretary  will  award 
grants  to  applicants  whose  projects  will 
best  promote  the  purposes  of  section 
777(b)  of  the  Act  and  these  regulations. 
The  Secretary  will  consider,  among 
other  factors: 
***** 

(5)  The  extent  to  which  the  project 
will  increase  the  number  of  geriatric 
fellowship  and  retraining  positions 
available  for  individuals  who  want  to 
prepare  for  academic  careers  in  geriatric 
medicine,  psychiatry,  or  dentistry. 
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$57.4111    [Amended] 

6.  Subpart  PP  is  amended  by 
removing  §  57.4111,  entitled  "Duration 
of  fellowships." 

S57.4112    [RedesignalMl  as $57.4111] 

7.  Section  57.4112,  entitled 

"  Termination  of  fellowships.",  is 
redesignated  as  §  57.4111. 


S57.4113   [RwteslgnaM  as  $ 57.41  iq 

8.  Section  57.4113,  entided  "For  w/Krt 
purposes  may  grant  fiuids  be  spent?",  is 
redesignated  as  §57.4112. 

$57.4114   [WsrtsslgnateU  as  $  S7.41 131 

9.  Section  57.4114,  mtitled  "What 
additional  Department  regulations 
apply  to  granteesr'.  is  redesignated  as 
§57.4113. 

$57.4115   [RwSeslgnalad as $57.4114] 

10.  Section  57.4115  is  redesignated  as 
57.4114  and  is  revised  to  read  as 
follows: 

$57.4114  "What  other  audit  and 
inspection  requlrsmsnts  apply  to 
grantsss?" 

Each  entity  w^ch  receives  a  grant 
under  this  subpart  must  meet  the 
requirements  of  45  CFR  part  74 
concerning  audit  and  inspection. 

$57.4116   [Rwleslgnatsd as $57.4115] 

11.  Section  57.4116,  entiUed 
"Additional  conditions.",  is 
redesignated  as  §  57.4115. 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  514, 552, 560.  and  572 
[Dookst  No.  94-15] 

New  Rling  Fees 

AGEMCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 


SUMMARY:  The  Federal  Maritime 
Commission  ("Commission"  or  "FMC") 
is  establishing  filing  fees  for  (1)  tariff, 
(2)  service  contract  essential  terms 
("ETs"),  (3)  financial  reports  in  the 
domestic  offshore  trades.  (4)  general  rate 
increases  in  the  domestic  offshore 
trades,  and  (5)  agreements.  The  services 
the  Commission  provides  on  these 
filings  confer  special  benefits  to 
identifiable  members  of  the  pubUc. 
EFFECTIVE  DATE:  Effective  January  11, 
1995,  e»:ept  for  46  CFR  514.21{i), 
which  will  be  effective  on  April  1, 1995. 

FOR  FURTHER  INFORMATION  C0f4TACT: 
Jeremiah  D.  Hospital  or  George  S. 
Smolik.  Bureau  of  Trade  Monitoring  and 
Analysis,  Fedei:al  Maritime 
Commission,  800  North  Capitol  Street 
NW.,  Washington,  D.C.  20573-0001, 
(202)  523-5790. 

SUPPLEMENTARY  INFORMATION: 

-Proceeding 

The  Commission  published  a  Notice 
of  Proposed  Rulemaking  in  the  Federal 
Register  on  July  28, 1994,  59  FH  38418 


("NPR"  or  "Proposed  Rule").» 
proposing  to  establish  new  filing  fees.  In 
the  NPR,  the  Commission  noted  that  the 
Independent  Offices  Appropriation  Act 
("lOAA"),  31  U.S.C  9701,  permits  it  to 
establish  fees  for  services  and  benefits 
that  the  Commission  provides  to 
specific  recipients.  The  primary 
giudance  for  implementation  of  lOAA  is 
Office  of  Management  and  Budget 
("OMB")  Circular  A-25,  as  revised  July 
8. 1993.  OMB  Circular  A-25  requires 
that  a  reasonable  charge  be  made  to  each 
recipient  for  a  measurable  unit  or 
amount  of  Federal  Government  service 
from  which  the  recipient  derives  a 
benefit,  in  order  that  the  Government 
recover  the  full  cost  of  rendering  that 
service.  OMB  Circular  A-25  further 
provides  that  costs  be  determined  or 
estimated  from  the  best  available 
records  in  the  agency,  and  that  cost 
computations  shall  cover  the  direct  and 
indirect  costs  to  the  Government  of 
canyingout  the  activity. 

The  NPR  advised  that  the 
Commission's  existing  filing  and  service 
fees  do  not  include  fees  for  certain 
services  that  appear  to  provide  special 
benefits  to  identifiable  members  of  the 
pubhc.  The  Commission,  accordingly, 
proTOsed  to  establish  several  new  fees 
to  reflect  the  full  cost  of  services  that 
provide  special  benefits  to  identifiable 
members  of  the  pubUc. 

Fourteen  entities  filed  comments  in 
response  to  the  NPR:  C  V  hitemational. 
Inc.;  Tampa  Port  Authority;  Seariders 
hitemational.  Inc.;  the  Inter-American 
Discussion  Agreement;^  Puerto  Rico 
Maritime  Shipping  Authority 
("PRMSA");3  Matson  Navigation 
Company,  Inc.;  The  Joint  Carrier  Group 
("JCG");  Hanjin  Shipping  Co.,  Ltd.;  Cari- 
Freight  Shipping  Co.  Ltd.;  Caribbean 
Shipowners  Association;  Lykes  Bros. 
Steamship  Co.,  hic.  ("Lykes"); 
Transportation  Services  Incorporated; 
and  the  Japan  Conferences.'*  The 
National  Industrial  Transportation 
League  ("NTT  League") »  filed  late 
comments,  which  are  considered  herein. 


>  On  the  same  day,  the  Commisaion  also 
published  in  the  Federal  Register  (59  FR  38411)  a 
companion  Notice  of  Proposed  Rulemaking  in 
Docket  No.  94-14.  Update  of  Existing  Filing  and 
Service  Fees. 

^Conferences  represented  by  the  Inter-American 
Discussion  Agreement  are:  the  Inter-American 
Freight  Conference;  Brazil/Puerto  Rico  and  U.S. 
Virgin  Islands  Conference;  River  Plate/Puerto  Rico 
and  U.S.  Virgin  Ulands  Conference;  and  the  Inter- 
American  Freight  Conference-Pacific  Coast  Area. 

'  See  appendix  A. 

*The  Japan  Conferences  are:  the  Trans-Pacific 
Freight  Conference  of  Japan,  the  Japan-Atlantic  and 
Gulf  Freight  Conference,  the  Japan-Pueno  Rico  & 
Virgin  Islands  Freight  Conference,  and  their 
member  lines. 

'The  NIT  League  is  a  voluntary  organization  said 
to  represent  some  1.400  shippers  and  groups/ 


The  commenters  represent  a  variety  of 
mdustry  interests:  individual  ocean 
common  carriers,  ocean  freight 
conferences  and  other  aUgned 
agreement  parties,  ocean  freight 
forwarders,  non-  vessel  operating 
common  carriers  ("NVOCCs"),  a  tariff 
publisher,  a  shippers'  group,  and  a  port 
authority. 

Discussion 

Tariff  and  ET  Filing  Fees 

The  bulk  of  the  comments  focuses  on 
the  new  fees  for  tariff  and  ET  filings. 
Those  commenters  opposed  to  the 
proposed  fees  for  tariff  and  ET  filing 
primarily  contend  tiiat  tiie  Commission 
should  not  require  carriers  to  pay  for 
filings  that  are  mandated  by  law;  that 
facilitate  the  admiiustering  of  FMC 
regulations;  and  that,  they  beUeve, 
benefit  the  shipping  public  as  a  whole. 

As  regards  the  argument  that  tariff 
and  ET  filings  are  required  by  law,  we 
would  point  out  that  the  Federal 
Commimication  Commission's  ("FCC") 
imposition  of  fees  for  processing  carrier 
tariffs  has  been  upheld,  Electronics 
Industries  Ass'n  v.  FCC,  554  F.2d  1109 
1115  (D.C.  Cir.  1976),  as  has  Uie 
Interstate  Commerce  Commission's 
("ICC")  imposition  of  fees  for  processing 
tariffs.  Central  S-  Southern  Motor  Freight 
Tariff  Ass'n  v.  U.S.,  777  F.2d  722.  730- 
36  (D.C.  Cir.  1985)  ("Central  & 
Southern").  The  courts  in  these  cases 
upheld  the  agencies'  assessment  of  tariff 
fihng  fees  even  though  tariff  filing  was 
mandated  by  law. 

It  is  also  argued  that  carriers  should 
not  pay  for  such  fiUngs  because  the 
purpose  of  the  Commission's  tariff  filing 
program  is  to  provide  rate  information 
to  shippers.^  Carriers,  however,  derive 
identifiable  benefits  from  tariff  filing. 
The  carrier  benefits  of  tariff  filing  were 
explained  in  Central  &  Southern.  777 
F.2d  at  734,  n.8,  in  which  the  court 
observed: 

The  tariff-filing  requirement  may 
contribiite  to  industry  stability  in  at  least  two 
wajrs.  First,  it  may  malte  secret  price-cutting 
impossible,  since  tariff  are  of  course  public 
records  and  inasmuch  as  a  motor  carrier  must 
charge  the  rate  specified  in  its  tariff.  Second, 
the  requirement  may  make  instantaneous 
price  cuts  more  difficult;  before  lowering  its 
rates  to  meet  or  undercut  the  competition,  a 
carrier  must  go  to  the  trouble  of  filing  its  new 
proposed  rates  with  the  ICC.  These 
statutorily  provided  constraints  on 

associations  of  shippers  conducting  industrial  and/ 
or  commercial  enterprises,  large,  medium,  and 
small,  throughout  the  United  Stales  and 
internationally. 

•For  example.  JCG  argue  that  the  primary 
purpose  of  tariff  filing  is  to  ensure  certainty  and 
stability  in  rates  that  enables  a  shipper  to  obtain  the 
rates  that  its  competitors  receive. 
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indivi^Mii 

Our  merimii  that  d>i»  iacwtiii  iadntry 
stability  wranli  tlia  iauisittiaAaCa  filing 
fae  may  appaat;  at  flntmia&.  inamaistant 
with  the  rtatwueut . . .  tint  a  fern  nray  not  ba 
predicalea  Baaaiy  apoo  tlia  8iW|jIiuii  of  some 
pnoltcaof  gaMial  bMflfil  (•  dw  iadiMky  aa 
a  «Ma.  SuGkte  aot  *•  caaa^  kowavac  Tha 
tariff  systam  is,  in  a  seiiae,a  coop— tiwa 
venture,  sanctioned  by  statute  and  supported 
by  tlw  ICC,  in  which  each  carriCT  agrees  to 
publish  its  rates,  tboroby  ftwagMina  the 
opportunity  of  making  sacrat.  precipitous 
■ata  cula  Itat  iBOiiM  ha  arisaalaBMns  to  the 
carriar  ia  dw  abMt  r«B.  Ib  Mtun.  alt  ^ 
othw  casrian  agvaa  ta  shnilar  behavior,  the 
result  of  which  ia  to  atabiliae  iKicas  in  the 
industry.  As  abeacfy  noted,  this  stability  is 
one  of  lite  chief  purpoaes  ondtoriying  die 
tariff-QGsig  faquiwuient.  The  IOC,  by 
ecsaptiag  acaniar'a  lariflh,  aaaisiB  that  canier 
in  fulSliag  irtaoUigittoa  to  Iha  other 
carriers.  e«aB  aa  it  asaiala  tito  caniea' m 
complying  with  ite  statutay  du^  Hence,  in 
thaae  special  cimimstanraa.  the  ICCs  tadff- 
filing  services  benefit  the  individual  carrier, 
ami  not  mesely  tlia  industry  aa  a  whole. 

Wliile  tixe  coiiit  in  Ceatzal  k  Southera 
was  conaideiuig  the  beoafits  of  the  ICG's 
tarifT  fiUng  program  to  surface  carhen, 
its  observations  an  applicable  to  ocean 
commoo  carriers  as  well. 

In  the  NFR.  the  Commission 
recognized  that  there  exist  public 
benefits  from  tariff  and  ET  filings,  such 
as  increased  public  access  to  carriers' 
rate  and  service  information.  In  cases 
where,  as  here,  fiees  have  been  assessed 
for  programs  conferring  both  public  and 
private  benefits,  reviewii^  courts  have 
concluded  that  there  need  only  be  a 
special  private  benefit  to  an  identifiable 
beneficiary  to  justify  assessment  of  a  fee, 
regardless  of  "incidental**  public 
bOTiefits.'  The  court  in  Central  & 
Southern  concluded  that  "Ii]f  the 
asserted  public  benefits  are  the 
necessary  consequence  of  the  agency's 
provision  of  the  relevant  private 
benefits,  then  the  public  benefits  are  not 
independent,  and  the  agency  would 
therefore  not  need  to  allocate  any  costs 
to  the  public"  C«:itral  &  Southern,  777 
F.2d  at  732. 

A  public  benefit  that  results  from 
nothing  more  than  providing  a  private 
bmefit,  (»  is  a  naceasary  consequence  of 
the  agency's  proviohng  a  private  benefit, 
wotild  be  "inddental"  to  tbe  private 
benefit.  In  contrast,  an  "independent" 
pubhc  benefit  is  a  benefit  that  results 
from  additional  expense  or  effort  above 
and  beyond  providing  the  private 
benefit!  la  Engine  Maaufocturers 
•.Associatioa  v.  Envimnmentai  Protection 
Agency  and  Carol  M.  Browner. 
Administrator.  20  F.3d  1177, 1180  p.C. 


UMI 


■l1tM-«; 

32. 


InAtatria  Am'a  «.  KC,  SS4  tJd 

a  Soirthera.  777  F.2«I  at  731- 


Cir.  1994). 
tiwp«^ 
doHierair 
iadependent 
Ae 
cost  beyond 
private " 
Thecfil 
"iBdependenl 


camtirated  dMt  "*  *  * 

incdclental  to,  not 
..  that  private  benent,  in 
they  are  produced  at  no 
required  to  produce  &e 


between 
and  "^iacidentdr 
benefits  has  fatoen  explauied  in  a  case 
involving  the  ipCC  as  follows: 

.  If  the  Commission,  in  granting  an 
equipment  typ4  approval  *  *  *  is  required  to 
incur  expenses  jfOT  tasting  or  inspection,  such 
expenses  can  be  charged  in  fiitl  to  the 
applicmit.  Theat  activitias  have  undisputed 
private  benefit*  ahhnagh  dwy  may  also 
Greats  incidenttl  pnbiic  beaafits  as  well.  But 
if  tho  agency  were  to  sngaon  fan  fiutfaar 
activity  to  detaamine  whether  a  piaoa  of 
equipment  whifii  has  afaaadybwn  isand  to 
have  no  potential  for  osating  'hannfid 
interference'.  . .  meets  standards  Cor 
consinner  safety  it  would  be  doing  so  to 
satisfy  some  independent  public  interest,  and 
the  charge  for  these  additional  expanses 
could  not  be  InHuded  in  fees  imposed  on 
equipment  ow^rs.  Although  there  nuy  be 
some  privste  banefit  in  satey  testing,  it  is  not 
a  part  of  the  sadvice  tin  agency  amst  render 
to  the  manufaci  urer  in  order  for  him  to 
comply  with  th  9  statuta;  the  additional  testa 
service  an  inde  )endent  public  iBtaiest,  with 
only  uicidental  private  beafefits. 

Electronic  U»  us.  Asa'n  v.  FCC,  554  F.2d 
at  1115. 

Given  the  <j  istinction  drawm  between 
"indepeaden  "  and  "iaddemal."  the 
NPR  invited  ibe  industry  to  comment  on 
whether  the  jtublic  benefit  of  tariff ««! 
ET  filings  is  'independent"  orraaiely 
"incidental"  io  that  of  tariff  and  ET 
filers,  and,  if  1  independent."  to 
comment  on  inhat  proportion  of  the 
costs  to  tariff-filing  and  ET-filing 
carriers  should  be  pro-rated  to  reflect 
any  "indepen  [lent"  benefit  to  the 
general  pubLu :. 

JCG  conteni  is  that  the  benefit  to 
shippers  from  tariff  and  ET  filings  is 
"independeni "  rather  than  "incidental," 
and  that  filer^  therefore  should  not  be 
required  to  pay  the  full  cost  of  tariff  and 
ET  filings.  JC(  i  refers  to  the  Report  of  the 
Advisory  Con  umission  on  Conferences 
in  Ocean  Shij  tping,*  which  noted  that 
the  majority  <  f  shippers  supported  tariff 
filing  provisii  ns,  and  stated  that  the 
provisions: 

*  *  *  Protect  t  le  shipper  by  requiring  that 
a  rate  filed  in  alariffbe  available  to  all 
shippers  of  Uka  transportation  chwacteristics 

*  *  *  The  notion  of  protecting  small 
shippers  vis-a-vis  larger  shipper  *  •  *  is  also 


f'fZa 


"The  Advisory Pammissioii  on-ConfaieiicM  in 
Ocean  Shipping  «as  esiablUhad  pMnvant  to  section 
18(d)  of  the  Shipfiing  Act  of  lfl84  riM4  Acf).  46 
U.S.C.  app:  1717(  I),  to  conduct  a  comfKaheiaaiva 
study  of  confcren  :es  in  ocean  shipping.  Tlw 
Advisory  Commit  sion  issued  a  fioai  report  ic  April, 
1992. 


widespread.  Small  shippers  focus  on  this 

are  coacacnad  that  JMgT  afaippaw  wfli  gat 
rates  and/or  servkaa  Aatrhaj  wiltaathe 
able  to  get 
*  *  *SBpp<tfarri5irigrFiila^aBd 

shippacs  and  thippaia'  bmmi  iliima  wka  iiae 
the  filed  rate  aa  a  baodunadL  wtea 
negotiating  service  contracts.  Since  part  of 
the  benefit  to  a  shipper  of  signing  a  service 
contract  is  obtaining  a  '*'«'->"■*  fnm  liw 
prevailing  tariff  rate,  knowing  the  rale  ia 
advance  provides  aa  etfccti»e  atattieg  point. 
Shippers'  asasciatiaaeaMe  diet  diey  a)se  ase 
the  tariff  rate  as  an  indicator  of  the  baaafil 
of  a  collectively  negotiated  service  contract 
Shippers'  aaaociatioBa  say  llMy  may  also  nae 
the  tarifT  Ip  discover tiie  value  of  altoiuatiiia 
service  options  for  their  members.  Since 
tar^  identify  bsdi^thvfatoB  and  th« 
conditions  of  servifce,  the  iafaiBMtian  ie 
available  to  tba  aasociatioa  to  tattor  dto 
contract  to  the  varying  need]  of  its  nutwhent 

)CG  Comments  at  13-14,  quoting  The 
Advisory  CommieriaB  on  Canfereaces 
in  Ocean  Shipping  Report,  at  117-118 
(April  1992).  JCGargiies  forilMr  (iMt 
since  the  initiatioo,  mpfamanlatfoit. 
and,  to  a  logw  exteot,  oveesielitatod 
enforcement  of  tariff  aad  ET  SHag 
requirements  were,  and  aza.  doaa  far  the 
benefit  of  shippers  and  consignees,  it 
mtttt  be  cowcladed  that  sadh  banefea 
are  "independent." 

Similaity,  Lykaa  quasliaBS  whether 
the  29  cents  of  the  34  cent  tariff  filing 
fee  covering  the  cost  of  staff  review  is 
actually  for  the  benefit  oi  tfae  fiien. 
Lykes  argues  that  AT7I  was  initially 
proposed  as  being  for  the  benefit  of  die 
shipper,  and  that  these  is  am 
"independent"  rather  than  "incidental" 
public  benefit  from  tariff  and  ET  filings, 
and  that  fully  SO  percent  of  tfae  benefits 
of  tariff  and  ET  fifings  are  for  tfae  public. 

JCG  and  Lykes  recommend  a  50 
percent  reduction  in  my  fee  to  be 
charged  to  a  carrier  orconferenoe, 
arguing  that  at  least  half  of  die  benefit 
of  die  Commission's  services  can  be 
attributed  to  shippers.  }0G  fbrdier 
suggests  diet,  since  Commission 
services  also  benefit  the  general  pablfc, 
50  percent  may  be  too  hi^  a  parentage 
to  charge  filers.  The  japan  Conferences 
contend  that  no  more  dun  one-third  of 
the  Commission's  tniff  and  ET  filing 
processing  costs  should  be  btxne  hy  the 
carrier  industry. 

These  comm^ils,  luging  that  toriS 
and  ET  filing  confer  publk:  benefits  that 
are  "independent"  rather  than 
"incidental,"  have  merit  In  Electronics 
Industries,  the  coiul  observed  that  if  an 
agency  engages  in  further  activity 
beyond  that  which  is  required  to  ensun 
statutory  compliance,  in  order  to  satisfy 
some  "independent"  public  interest,  the 
charges  for  these  additional  efforts 
could  not  be  included  in  fees  assessed 


to  private  applicants.  Some  elements  ot 
tfae  Commission's  tariff  filing  program 
go  beyond  those  tfaat  are  necessary  to 
ensure  compliance  vidth  statutory  tariff 
filing  requirements,*  and  insteaa  are 
designed  to  confer  a  benefit  on  the 
shipping  public.  Specifically,  the 
retpiirement  in  46  CFR  514.15(a)  tfaat 
carriers  file  algoritfams  witfa  tfaeir  XaiiBs 
feciUtates  shipper  calculation  of  total 
applicable  freight  charges. 

Similarly,  the  Commission  incurs 
additional  costs  by  carefully  reviewing 
each  tariff  commodity  description  to 
make  tariffs  clearer  and  more  accessible 
to  tfae  sfaipping  public.  This  review  goes 
beyond  what  is  required  by  the  statutory 
tariff  filing  provisions.  The  current 
practice  of  extensively  reviewing 
commodity  descriptions  represents  an 
additional  cost  and  confers  an 
independent  public  benefit 

At  this  time,  it  is  not  possible  to 
quantify  the  amoimt  of  Commission 
costs  in  reviewing  tariff  and  ET  filings 
that  are  attributable  to  the  provision  of 
an  independent  public  benefit. 
Ilierefore,  it  appears  that  the  approach 
urged  by  the  commenters— that  is,  the 
even  division  of  these  costs  between 
filere  and  the  public  at  large — is  the 
most  equitable  way  of  resolving  the 
issue.  Consequently,  tfae  Commission  is 
reducing  tfae  proposed  tariff  and  ET 
filing  fees  by  50  percent. 

Commenters  faave  argued  tfaat  tfae 
imposition  of  any  tariff  filing  fee  is  an 
imdue  burden  on  tfae  ocean 
transportation  industry.  They  point  out 
tfaat  the  proposed  filing  fees  woiUd  be 
a  significant  additional  cost  to  what 
they  have  already  spent  to  convert  their 
tariffe  to  the  ATFI  system.  Commenters 
also  submit  tfaat  tfae  tariff  filing  fee 
could  prompt  carriers  to  file  tariff 
information  in  a  more  generic  manner, 
and  coidd  faave  a  chilling  effect  on  the 
filing  of  independent  actions. 

Based  on  the  Commission's  5vra 
aissessment  and  the  broad  industry 
position  that  tariff  and  ET  filing  fees 
impose  an  imdue  burden  on  the 
industry,  the  Commission  will  seek  an 
ONfB  exceptfen  fw  imposing  these  fees. 
Under  OMB  Circular  A-25,  an  agency 
may  request  that  OMB  grant  tfae  agency 
an  exception  from  OMB's  general  policy 
of  assessing  fees,  permitting  the  agency 
to  forego  assessing  fees  if  conditions 
exist  to  Justify  an  exception. 

In  addition  to  those  discussed  above, 
respondents  conunent  on  a  number  of 
other  issues  concerning  tariff  and  ET 
filing  fees.  These  are  addressed  below. 

JCG,  PRMSA,  and^die  Japan 
Conferences  raise  questions  about  tfae 


"Section  8  of  the  1984  Act.  46  U.S.C  app.  1707- 
section  502  of  P.I_  102-582.  46  U.S.C  app.  t7p7a. 


Commission's  methodology  in 
calculating  die  proposed  fees.  JCG  and 
tfae  Japan  Conferences  question  the 
Commission's  methodology  as  being 
less  than  tfaorougfa,  and  argue  that  the 
Commission  was  imclear  in  describing 
its  time  allocation  methodology.^o 

As  explained  in  die  NPR.  tfae 
Commission  employed  the  best 
available  data  to  calculate  Uie  proposed 
filing  fees,  einploying  inhouse  surveys 
to  determine  tfae  time  and  cost  involved 
in  providing  particular  services. 
Extensive  time  and  motion  studies  are 
not  necessarily  required.  See  Centi^l  & 
SouUiem,  777  F.2d  at  736-37.  OMB 
Circular  A-25  provides  tfaat  the  "full 
cost  (of  a  service!  shall  be  determined  or 
estimated  .from  the  best  available 
records  of  the  agengy,  and  new  cost 
accounting  systems  need  not  be 
established  solely  for  this  purpose 
(setting  feesj."  Section  6d(l)(e).  The 
Commission  need  only  provide  "some 
reasonable  basis  for  its  conclusions." 
Engine  Manufacturers,  20  F.  3d  at  1177 
The  methodology  employed  by  the 
Commission  satisfies  this  standard.  >> 

In  addition  to  providing  an  extensive 
explanation  of  the  Commission's 
methodology  to  calculate  its  proposed 
fiees,  tfae  NPR  also  indicated  that  a 
detailed  summary  of  the  data  used  to 
arrive  at  tfae  proposed  fees  was  available 
to  tfae  public  from  the  Commission.  To 
our  knowledge,  only  one  commenter 
availed  itself  of  this  opportunity. 

In  response  to  tfae  comment  that  it  is 
premature  to  implement  a  user  fee  for 
ATFI,  the  Commission  explained  in  the 
NPR  diat  OMB  directed  the  Commission 
to  pursue  estabhshing  a  tariff  filing  fee 
in  1994.  Further,  the  Commission 
employed  the  b^t  available  data  to 
calculate  the  proposed  fees.  Moreover, 
the  Commission  intends  to  periodically 
update  tariff  filing  fees,  adjusting  for 
changes  in  costs  as  warranted. 

The  Japan  Conferences  question  the 
Commission's  calculations  of  indirect 
costs  assignable  to  fee-related  services. 
They  further  question  why  the 
Commission  included  the  proportional 
costs  of  several  FMC  bureaus  and 
offices  « that  are  only  peripherally 

'"JCXJ  contends  that  it  is  premature  to  propose 
user  fees  based  on  services  provided  under  a 
system,  j.e..  ATFI,  that  is  still  being  developed  and 
the  costs  now  being  incurred  are  probably  not  an 
accurate  measure  of  what  should  be  allocated. 

"See  also  National  Association  of  Bmadcasten 
V  Federal  Communications  Commission,  554  F.2d 
1118, 1130  P.C  Cir.  1976),  nothing  that  "(tlhe 
atiility  to  recoup  both  direct  and  indirect  costs  to 
the  Government  does  allow  for  some  range  and 
latitute  in  effecting  a  reasonable  attribution  of 
costs." 

"Office  of  the  Commissioners,  General  Counsel. 
Bureauof  Administration,  and  Bureau  of  Trade 
Monitoring  and  Analysis. 


involved  witfa  tariff  fiUng.  suggesting 
tfaat  such  expenses  be  reduced  by  at 
least  50  percent" 

As  explained  in  die  NPR,  tfae  FMC 
generally  adopted  tfae  IOC's 
metfaodology  for  detennining  indirect 
costs  because  tfae  ICC's  fee  schedule  and 
methodologies  faave  been  reviewed  by 
the  courts  and  generally  deemed 
acceptdile."  See  Central  &  Soudiem. 
777  F.2d  at  722.  Aldiough  we  developed 
an  indirect  cost  methodology  based  on 
tfae  ICC's  experience,  we  nevertfaeless 
deducted  a  number  of  expenses  to 
calculate  die  FMC's  indirect  cost*.  For 
example,  the  ICC  employs  an  indirect 
cost  item  far  operations  overhead, 
which  apportions  senior  executive  time 
across  fee-generating  activities.  Because 
we  were  able  to  accoimt  for  senior 
executive  time  in  each  service  item,  a 
separate  overhead  item  would  be 
redundant  Accordingly,  this  ICC 
component  was  not  included  in  the 
FMC's  calculations.  Additionally,  in 
calctUating  our  indirect  costs,  we 
deducted  certain  expenses  that  have  no 
nexus  with  any  fee  activity  from  die 
office  general  and  administrative 
component  of  the  indirect  cost 
calculation  {e.g..  buying  Census  data). 

In  light  of  appeals  court  precedent 
supporting  the  methodology  employed 
in  calculating  die  FMC's  indirect  costs, 
and  because  of  the  attention  given  to 
include  only  those  expenses  that  are 
relevant  to  our  indirect  cost 
calculations,  tfae  Japan  Conferences' 
arguments  are  rejected. 

JCG  also  states  that  a  tariff  fiUng  fee       | 
may  act  as  a  disincentive  to  taking  ' 

independent  action  by  conference 
meinbers.  and  further,  that  it  could  lead 
carriers  and  conferences  to  delay  tariff 
filing  at  the  expense  of  clarity.  The 
Japan  Conferences  recommend  that  the 
Commission  calculate  a  flat  per-tariff  or 
per-carrier/conference  fee  that  would 
not  have,  they  contend,  a  disabling 
efiiect  on  the  independent  action  process 
or  commodity-based  tariffs.  Similarly, 
JCG  urges  the  Cotnmission  to  consider 
establishing  a  fixed  aimual  fee  for  each 
tariff  filed  to  avoid  repeat  bilhngs  and 
collections  and  to  reduce  both 
Commission  and  conference/carrier 
administrative  time  and  costs.  JCG 


"The  Japan  Conferences  urge  that  the 
proportional  cost  of  the  Office  of  the  Secretary  be 
entirely  deducted  from  the  indirect  cost  calculation 

'•The  Japan  Conference  also  point  out  that  the 
Commission's  indirect  costs,  calculated  at  99.5 
percent  of  direct  costs,  is  more  than  50  percent 
higher  than  the  ICCs  indirect  cosU  reviewed  in 
Central  &  Southera,  supra  777  F.2d  at  726-27. 
However,  the  Japan  Conferences  fail  to  take  into 
account  that  the  ICCs  indirect  costs  cited  in  Central 
»  Southern  were  calculated  almost  ten  years  ago, 
and  that  the  ICC's  current  indirect  cost  factor  is 
100.8  percent,  slightly  higher  than  that  of  the  FMC 
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nmhp«Ml«  that  a  flat  fae  would  also 
craitoa  CHtBSty  feFfiMfe  vnos  tne 
stauduuKBt  of  KBOWini  ina  atimial  foes 
that  will  be  paid  for  tariff  ttng 
activities. 
A<tfnin<*t>»Hvw  costB  msy  oflcHiie  if 

the  GamBuaatoB  inplaBHutaa  flat 
aeoMd  be  for  tariff  fUing.  A  fiat  annual 
iiB9  MP  te^uT  wiiit^  tiMfeMve.  lias  some 
appeal.  Fuidier  stady  iwatdd  be 
ranwd.  newevep,  to  flstnmiBe  nka 
level  of  ■  milt  baanii  fse.  Also,  adoption 
Ota  Hal  tise  isbeyoBS  tne  scope  of  tins 
ndeaiaking. 

Lyhas  aigaas  diat  the  Commission 
slwwld  luwa  »6  a  carton  percentage  of 
any  user  fsas  aasessed  for  system 
enhanoanent  in  the  iutnie,  thereby 
addressing  a  oertsia  lack  of  flexibtiity  in 
the  canent  sjistem.  Aceetding  to  Lyhes, 
these  enhanced  capabilities  should 
inchide  simultaneous  muiliple  tatifP 
access,  better  defiaitSon  and  capabilities 
for  inland  table  ooDstmctien  wd 
utilisation,  and  iaclusian  of  lianspoit 
mode  in  through  single  factor  rate 
filings.  Whatever  its  BMrit  otherwise, 
Lyhw'  suggsstioo  is  inocaadlable  With 
the  lOAA  and  OMB  Clrcnlar  A-Z5. 
v^ch  iaalnict  that  user  fae  collections 
not  be  used  to  ofEnt  costs  of  activities 
that  we  not  calated  to  the  specific 
service  the  Conmisakn  is  perfonning 
for  an  idsntifisMs  rscipient. 

flis  lapan  ConfHenoBS  comment  that 
Am  copti  actor  coats  should  be  pro- 
rated  between  filing  and  setxMval 
expenses,  otheiwiae  the  Cnrnmissiwi 
will  be  «'^««f«"fl  twice  for  the  same 
service.  As  explained  m  the  NPR.  only 
that  portion  of  the  ATR  ^rston  cost 
allocated  to  filers  was  included  in  the 
proposed  fiiing  fise.  Because  there  is  no 
double  billing  of  oentssetor  costs,  the 
Japan  Cooisiances'  conosms  sre 
unfounded. 

Haniin  Shipping  Co.,  Ltd.  ("Hanfin") 
contends  that  the  proposed  fses 
constitute  a  tax  on  international  trade 
because  such  fses  fail  to  consider 
international  comity,  that  is,  other 
countries  do  not  require  such  filings  and 
fees,  iiuijin  argues  that  the  Comraissian 
should  not  impose  burdensome  fees  in 
the  United -St<tes,  wheie  oo  such  fees 
are  assessed  by  foreigB  governments  on 
cani«s  operating  there.  Contrary  to 
Haniia's  assertions,  the  proposed  tariff 
filing  fee  is  not  a  tax.  The  fee  is 
designed  to  recover  the  full  cost  to  the 
Conmission  of  perfonning  a  service  that 
(Hwides  tariff  filers  with  a  special 
benefit,  as  mandated  by  CAffi  Qrcular 
A-25.  hi  Fedaml  Power  Coauniision  v. 
Mtawfogiand  Power  Co,  415  U.S.  345, 
351  (1974),  the  Court  held  that  the 
assessment  of  specific  charges  to 
specific  individuals  or  companies  was 
"within  the  boundaries  of  the  'fse' 


/ay  from  the  domain  of 

I  Port  Authority  urges  that 
,  lihe  itarif;  be  exempted 


system  and 
•taxes'." 

TTieT) 
public 
from  Iniff 

e^tsflspveo  sem  vbo  x^MKBaissseB  o 
iiubetiiiptioiii  foes.  Bnsmpting  port 
authorities  Qora  paying  sii^Sfaiplion 
fees  is  a  conitesy  provided  by  ^ 
Commissieai  nnee  pent  auAoritiea 
t3ppicaily  iwjuest  CooHnassiaB  isso^M»s 
fer  infonnatlaiial  purpoess.  However, 
tsiiff  fittngjirovides  a  specific  beaett  to 
members  of  pe  shin>u>8  poMic, 
including  port  autlKiiities,  similar  to 
that  gaimd  iy  private  entities.  No 
distinction  \  rould  appear  to  exist 
between  the  status  of  public  sad  private 
tariff  filers  t  >  pistify  the  casmptioa  of 
port  authod  ies  frtnn  fifing  foes. 

To  addrse  i  other  nutlars  raised 
concerning  I  wiff  and  ET  fitings.  the 
Commissiai  darifies  that:  (1)  The  tmiff 
andETfibn  ( Sae  vrill  apply  even  il  the 
filingorET  s subsaquartly raiected; (2) 
billing  for  as  will  be  based  on  a  set  of 
terms  for  anjindividual  service  contract 
rather  than  fn  each  term  in  the  set.  e.g., 
a  filer  of  a  service  contract  who  files  a 
set  of  ten  essential  terms  for  that 
contract  vnll  be  billed  a  total  of  Sl.65. 
not  $16.50:  (3)  billing  for  taniff  S^a% 
will  be  done  according  to  a  filer's  logon 
identificatioa  nun^r;  and  (4|  to  the 
extent  possfole.  the  Comsussion  intends 
to  bill  filers|on  a  monthly  basis. 

Agreement  tailing  Fees 

Several  cammenters  contend  that  they 
should  not  pe  required  to  pay  the  frill 
cost  of  agreement  filing  because  of  the 
broad  public  bmefit  assodaled  with 
such  filings^  but  do  not  elaborate  on  the 
nature  and  extent  of  this  public  faenefiL 
They  also  sute  that  the  proposed 
agreement  fling  fees  will  discourage 
regular  conipUance  and  oicourage 
withholding  important  changes  imtil 
such  time  ^  several  changes  can  be 
filed  in  a  single  «""»"«*"*«*"* 

As  statedin  the  NPR.  the  processing 
of  a^seme^ts  benefits  the  fili^  parties 
because  of  ihe  concomitant  antitrust 
immunity  donfsrred  by  the  Shipping 
Act,  1916,  j6  U.S.C  app.  §  801  et  seq^ 
and  the  Shfoping  Act  of  1984. 46  U.S.C. 
app.  §  1701  et  seq.  Agreements  enable 
joint  ratemi  iking  or  cost-cutting 
measures  U  \  accrue  to  the  benefit  of  the 
sgnatory  piuties.  The  sales  revenues  or 
cost  savings,  or  both,  can  add  up  to 
millions  of  dollars  for  one  carrier,  let 
alone  sevej  il  carriers.  While  carriw 
savings  ma  f  eventually  benefit  the 
public,  thai  benefit  is  incidental  to  the 
private  ben  sfits  enjoyed  by  the  parties  to 
agreements  Hied  under  the  Shipping 
Acts.  Concerns  that  the  proposed  filing 
fee  vrili  hai  «  a  dampening  offset  oa 


filing  agreements,  or  amendments 
thereto,  are  spacniatiw  at  best  and  do 
net  weif^  against  imposing  uie 
proposed  nnng  sBe. 

Gem»mlBat0lacnmaeFilk^Fee 

Several  oommsQtars  oppose  dbe 
proposed  filing  fee  fiar  gsnsral  rato 
incMasea  CGRfe")  in  dw  doaestie 
offidMw  tndo,  eonlamittug  &at  sacfa 
filings  an  for  the  public  baaefit,  and 
that  the  full  cort  of  audi  mviaw  should 
not  be  borne  by  die  cairier."  Ilaiwe  lei 
the  propoeed  filmg  fae  is  baaed  «■  Ao 
full  cast  to  the  Cobb— issioa  of 

Gia  fitfugs,  and  not  an  the 
idar  incidsBtal  I 
with  a  logulatad  < 
trade.**  Puither.  CaaoBiesiQn  aniew  of 
GRIs  benefits  filers,  in  that  it  < 
that  they  ceoaply  with  i 
requirements  a  ~ 
Shipping  Act.  1933, 46  VJSXL  i 
section  843  et.  se^.,  Le..  that  filed  rates 
be  )U8t  and  seasonable. 

The  CommisBion  baliapaadatcaaiars 
operating  in  the  donaaslic  oSriHR 
trades  receive  a  dear  and  daftaitn 
benefit  from  GRIs.  and  that  any  public 
baosfil  flowing  from  CanunsasiBB 
review  of  such  filings  is  "iiM'iwIeutai"  to 
the  benefits  accruing  to  the  fiacSk  Hm 
benefits  to  carriers  inchtda  thchr 
potoitial  for  increased  levenaas.  and 
assistance  in  meeting  their  atatatey 
duty  to  charge  "just  and  leaaonahl^' 
ratea.  Therefne.  rednelian  of  the  Gil 
filing  fse  to  account  for  pidiUc  bensAt  is 
not  warranted. 

Matson  Navigatian  Company.  Inc. 
("Matsoa")  regards  the  impositioB  at* 
new  filing  fee  at  this  time  as  untim^ 
It  points  out  that  the  Commission  is 
considflfing  revisicms  of  its  metbodidogy 
for  determining  the  rsasoaaUanesa  of  a 
Carrie's  GRls.*^  Matson  states  that  the 
new  GRI  fee  is  baaed  on  hisitKic  cost 
data  and  that  th«e  is  no  indication  in 
the  NPR  that  the  Commission  has  yet 
made  an  analysis  of  udiat  die  coats  will 
be  under  the  proposed  revised 
methodology.  The  Commission  is 
therefore  urged  to  d^ar  implementation 
of  its  GRI  fihng  fise  proposal  until  it  has 
developed  sufilcient  cost  experience 
under  die  new  methodology  to  justify 
impositian  of  sudi  a  fee. 

Matson 's  concerns  themselves  appear 
untimely,  as  any  new  GRI  methodology 
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"  PRMSA  conunsaU  that  tba  filiii(.af  GBb  is  fmrt 
of  the  regulatory  regimen  eaubUatked  fot  the  benefit 
of  the  public— to  ensure  that  the  thippiqg  puUk  is 
tnated  fairly  and  tnthotU  <tUeiiniiii>rtow. 

■•The  NPR  axpiainad  bow  fikn  of  (3tl»  in  tlie 
damMtk  oHiharvMduapecificany  benefH 
because  of  th»  poiaatkl  far  incrausd  nnrenae*. 

"Sea Docket  No.  94-07.  Fioanciai  Rapaiting 
Requirements  and  Rate-Of-Return  Methodolt^  in 
the  Domestic  Offshore  trades,  59  FR  » tApri4  7 
t9»«|. 


is  some  tfane  away.  If  end  %idiea  die 
Commission  changes  methodcdogies,  the 
cost  of  processing  GRIs  under  the  new 
method  will  be  studied  and  adjustment 
made  accordingly.  For  now,  the 
Commission  still  employs  tbe  current 
method  for  determittiBg  Ae 
reasonableness  of  GRIs.  and  the 
proposed  fee  reflects  the  current  cost  to 
tha  Commission  of  analyzing  GRIs. 

PRMSA  comments  that  including  the 
agency's  general  and  adntinistrative 
costs  and  other  indirect  costs  (many  of 
which  PRMSA  sees  as  not  pertaining  to 
the  cost  of  prooBSsii^  a  GRI)  is 
unreason^le  and  impn^ier.  It  argues 
that  carriers  should  not  be  required  to 
pay  Government  overhead,  whidi 
includes  matters  sudi  as  travel, 
furniture  and  other  expenses  of  the 
Commission,  and  which  have  little 
bearing  on  the  processing  of  those 
doouments.  At  a  «"«*^°'MTn.  PRMSA 
urges  that  the  industry  should  pay  only 
those  costs  that  are  directly  related  to 
OU  review. 

As  explained  in  the  NPR.  the 
Commissicm  employed  the  best 
available  data  to  calculate  the  proposed 
filing  fees,  employing  surveys  to 
determine  the  time  and  cost  involved  in 
providing  psrticular  services.  The  courts 
have  leanied  toward  reasonableness  in 
attributing  costs,  not  necessarily 
exactitude.^  Furthermore,  the 
Commission's  method  for  allocating 
indirect  costs  follows  what  has  been 
generally  accepted  in  Central  k 
Southern.  Finally,  the  Commission 
deducted  certain  expenses  from  its 
indiiecrt  cost  f»>T'i<tions  so  that  only 
relevant  expolSra  remained  in 
calculating  the  proposed  fees. 

PRMSA  claims  that  the  Commission's 
pn^Ksal  to  cover  the  fidl  cost  of  GRI 
filings  is  arbitrary  because  recouping  the 
full  cost  does  not  extend  to  other  types 
of  filings  such  as  formal  complaints, 
petitions,  and  informal  complaints, 
none  of  whidi  include  the 
Administrative  Law  Judges'  or  Hearing 
Counsel's  time. 

The  Commission's  method  for  the 
^sessment  of  user  fees  for  GRI  filings  is 
similar  to  the  approach  used  for  other 
Conmiission  activities.  The  proposed 
fees  for  filing  formal  complaints, 
petitions,  and  informal  complaints  do 
not  include  any  cost  for  adjudicatory 
functions  that  they  may  require. '* 
Similarly,  the  proposed  fees  for  GRI  and 
agreement  filings  do  not  include  any 


"See  Engine  MaoufiKtureis  Associalimi,  20  FM 
•11177. 

"As  the  Cowimlssion  explained  in  tbe  NPR, 
enfarcameiit  activf  ties  ore  not  deemed  appropriate 
for  assMdng  be*  bM^ause  they  are  adjudicatory 
function*  tiMt  have  braH  puUic  significance  and 
a  quasi-judicial  impact. 


cost  for  adjudicatcny  functions.  The 
filing  fee  for  GRIs  tmly  covers  the 
analytical  staff  worit  in  reviewing  GRIs. 

Finally,  PRMSA  contends  that  the 
Commisd<m's  GRI  fee  of  911,951  is 
inconsistent  with  the  fses  chaigad  by 
other  agencies.  PRMSA  dtes  the  IOC, 
which  charges  a  fee  of  $7,700  to  process 
requests  for  nationwide  and  r^onal 
coUectively  filed  GRIs  under  49  CFR 
1002.2(f).  FMC  review  of  GRI  filings  in 
the  domestic  offshore  trade  is  distinct  in 
both  purpose  and  resource  requiremmts 
from  the  ICCs  processing  of  GRIs. 
Further,  while  the  FMC  adopted  the 
approach  used  by  the  ICC  in  developing 
a  methodology  for  determining  indirect 
costs,  we  recognized  the  need  to 
develop  our  own  fees  due  to  differing 
cost  structures  between  the  two 
agencies. 

The  proposed  fees  concerning 
applications  filed  by  carriers  in  the 
domestic  ofEshore  trades,  requesting 
permission  to  deviate  fixMn  annual 
reporting  requiremoits,  did  not  elicit 
any  comment  and  are  adopted  as  final. 

Based  on  the  foregoing,  the 
Commission  is  adopting  as  final  the 
proposed  new  fees,  as  amended  herein. 
Because  the  Commission  finds  that 
there  is  an  "independent"  pubUc  benefit 
associated  with  tariff  and  ET  filings,  the 
Commission  is  reducing  by  half  the 
tariff  filing  fee  to  $.17  per  filing  object, 
and  the  ET  filing  fee  to  $1.65  per  set. 
See  Appendix  B  for  a  summary  of  the 
new  fees  established  in  this  proceeding. 
To  permit  sufficient  time  to  develop, 
test,  and  implement  billing  procedures 
for  collecting  tariff  and  ET  filing  fees, 
the  Commission  is  delaying  the  efSective 
date  for  those  fees  to  April  1, 1995. 

In  keeping  with  OMB  guidelines,  the 
Commission  intends  to  update  its  fees 
on  an  annual  basis.  In  updating  its  fees, 
the  Commission  will  incorporate  . 
changes  in  the  wages  and  salaries  of  its 
employees  into  direct  labor  costs 
associated  with  its  services,  and 
recalculate  its  indirect  costs  (overiiead) 
based  on  current  costs. 

In  the  NPR,  the  Commission  certified, 
pursuant  to  section  60S(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C 
605(b),  that  the  Proposed  Rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  including  small  businesses. 
small  organizational  units,  and  small 
governmental  jurisdictions.  The 
Commission  did  recognize,  however, 
that  the  proposed  new  fees  may  have  an 
impact  on  the  shipping  industry,  but  not 
of  the  magnitude  that  would  be  contrary 
to  the  requirements  of  the  Regulatory 
Flexibility  Act. 

As  nfientioned  earlier,  coramenters 
argue  that  the  proposed  tariff  and  ET 


filing  fees  would  significantly  increaae 
their  cost  of  doing  business,  and  that 
this  additiiMaal  cost  coupled  with  what 
they  have  already  spent  to  convert  th^ 
paper  tarifiis  to  the  ATFI  system 
represents  an  undue  burden  on  the 
industry. 

Under  the  Regulatwy  Flexibility  Act, 
agencies  may  exmnine  ahematives  to 
minimize  the  economic  burden  of 
proposed  rules  on  an  industry.  Given 
the  obUgaUcm  to  aasess  fees  imposed  on 
die  FMC  by  the  lOAA  and  OMB  Qicular 
A-25,  the  Commission  finds  that  there 
are  no  viable  alternatives,  and  that  the 
proposed  tariff  and  ET  filing  fees,  as 
amended  herein,  are  the  l^wit 
burdensome  choice  for  the  Commission. 

Although  there  is  no  apparent 
alternative  that  would  wiinimiyf,  the 
economic  burden  of  tariff  and  ET  filing 
fees  on  the  industry  and  achieve  the 
Commission's  regulatory  objective,  the 
Commission  is  pursuing,  nevertheless, 
an  OMB  exception,  which  would  permit 
the  Commission  to  forego  collecting 
these  fees.  If  the  Qmunission  receives  a 
favorable  response,  the  Commission  will 
remove  these  fees  from  its  ndes. 

This  final  rule  does  not  contain  any 
collection  of  information  requirements 
as  defined  by  tbe  Paperwork  Reduction 
Act  of  1980,  as  amended.  Therefore, 
OMB  review  is  not  required. 

List  of  Sofaiects 

46  CFR  Part  514 

Freight.  Harbors,  Maritime  carriers, 
and  Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  552 

Maritime  carriers,  Reporting  and 
recordkeeping  requirements,  and 
Uniform  System  of  Accounts. 

46  CFR  Part  560 

Administrative  practice  and 
procedure,  Antitrust,  Freight.  Maritime 
carriers,  Penalties,  and  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  572 

Administrative  practice  and 
procedure.  Maritime  carriers,  and 
Reporting  and  recordkeeping 
requirements. 

Pursuant  to  5  U.S.C.  553,  the 
Independent  Offices  Appropriations 
Act,  31  U.S.C.  9701.  and  section  17  of 
the  Shipping  Act  of  1984,  46  U.S.C  app. 
1716,  the  Commission  amends  title  46 
of  the  Code  of  Federal  R^ulations  as 
follows: 
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PART  514— TARIFFS  AND  SERVICE 
CONTRACTS 

1.  The  authority  citation  for  Part  514 
continues  to  read  as  follows:        -^ 

Aiilliority:  5  U.S.C  552  and  553;  31  U.S.C. 
9701:  46  use  app.  804,  812.  814-817(a). 
820.  833a.  841a.  843.  844.  845.  845a.  84Sb. 
847.  1702-1712, 1714-1716.  1718. 1721  and 
1722;  and  sea  2(b)  of  Pub.  L.  101-92. 103 
Stat.  601. 


2.  In  §  514.1.  the  heading  is  revised 
and  a  new  paragraph  (f)  is  added  to  read 
as  follows: 


f  514.1    Scop*,  purpoM,  raqulmnants, 
p«nailtas  and  fMs. 

•        •        •        •        * 

(f)  Filing  foe.  Under  the  authority  of 
the  Independent  Offices  Appropriation 
Act,  31  U.S.C.  9701,  the  Commission 
assesses  a  filing  fee  for  ATFI  filings.  See 
§514.21(1)  for  filing  fees. 

3.  In  §  514.21,  paragraph  (i)  is  added 
to  read  as  follows: 

1514.21    UMTChargM. 

(i)  Tariff  filing  fee.  The  fee  for  tariff 
fihng  in  either  the  foreign  or  domestic 
offehore  commerce  of  the  United  States 
shall  be  17  cents  per  filing  object;  the 
fee  for  filing  service  contract  essential 
terms  shall  be  $1.65  per  filing  set. 

PART  552-FtNANaAL  REPORTS  OF 
VESSEL  OPERATING  COMMON 
CARRIERS  BY  WATER  IN  THE 
DOMESTIC  OFFSHORE  TRADES 

4.  The  authority  citation  for  Part  552 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  553:  31  U.S.C  9701: 46 
U.S.C  app.  817(a),  820,  841a,  843.  844,  845, 
845a,  and  847. 

5.  In  §  552.2,  the  heading  is  revised, 
and  new  paragraphs  (c)(3),  (d)(3).  and 
(f)(3)  are  added  and  a  sentence  is  added 
at  the  end  of  the  paragraph  (e)  to  read 
as  follows: 


§552.2    General  raquiramMtts  and  IMS. 

(c)*  •  * 

(3)  Applications  shall  be  accompanied 
by  remittance  of  a  $55  filing  fee. 

(d)«  *  * 

(3)  Applications  shall  be  accompanied 
by  remittance  of  a  $165  filing  fee. 

(e)*  •  •  Applications  shall  be 
accompanied  by  remittance  of  a  $103 
filing  fee. 

(!)*•• 

(3)  The  filiitg  of  proposed  rate  changes 
described  in  this  paragraph  shall  be 


accompanied  by 
filing  fee. 


emittance  of  a  $11,951 


PART  56&-AGR^EMENTS  BY 
COMMON  CARRERS  AND  OTHER 
PERSONS  SUBJ  :CT  TO  THE 
SHIPPING  ACT,    916 


6.  The  authorit  r 
is  revised  to 


I  read  as 


Authority:  5  U.Si: 
U.S.C  app.  814.  8lf(a] 
841a.. 


Subpart  C— Exei  iptions 


7.  The  followii  j 
added  as  §§  560.:  02(i 
560.304(c),  560.3  )5(c) 
560.307(g),  560.3  )8(c) 
reading  as  follow  t 


(    )  The  filing 
is  described  in 


Subpart  D— Filing  and  Form  of 
Agreements 


8.  In  §560.401. 
and  a  new 
as  follows: 


citation  for  Part  560 
follows: 


553;  31  U.SvC  9701;  46 
.820. 821. 833a  and 


identical  text  is 
c),  560.303(c), 
,  560.306(f). 
.  and  560.30g(d), 


9e  for  such  agreements 
560.401(c). 


se  nion : 


the  heading  is  revised 
paragraph  (c)  is  added  to  read 


AgrMfflents;  fees. 


f96a401    Filing  o 

•        •        • 

(c)  Agreement  jlings  for  Commission 
action  requiring  detailed  justification 
and  review  by  thi  Commission  shall  be 
accompanied  by  Remittance  of  a  $1,402 
filing  fee;  agreement  filings  for 
Commission  actidn  not  requiring 
detailed  justification,  but  requiring 
review  by  the  Coiimission.  shall  be 
accompanied  by  omittance  of  a  $695 
filing  fee;  and,  ag  cement  filings  for 
terminal  and  carr  er  exempt  agreements 
shall  be  accompaj  lied  by  remittance  of 
a  $120  filing  fee. 


PART  572— AGR 
COMMON  CARR 
PERSONS  SUBJI 
SHIPPING  ACT  C 

9.  The  authorit 
is  revised  to  read 


iEMENTS  BY 
ERS  AND  OTHER 
CTTOTHE 
=  1984 

citation  for  Part  572 
IS  follows: 


Authority:  5  U.S. 
U.S.C  app.  1701-l|07 
1714-1717. 


Subpart  C— Exeii  ptions 


10.  The  foUowiiig 
added  as  §§  572.3  )2(d) 
572.304(c).  572.3(  5(i 
572.307(g).  572.348(e) 


553;  31  U.S.C  9701;  46 
1709-1710. 1712  and 


identical  text  is 
,  572.303(c), 

C).  572.306(f), 
572.309(c), 


572.310(c).  and  572.311(d)  reading  as 
follows: 

•  •        *        *        • 

(    )  The  filing  fee  for  such  agreements 
is  described  in  §  572.401(f). 

•  •        *        •        * 

11.  In  §  572.401.  the  reading  is 
revised,  and  a  new  paragraph  (f)  is 
added  to  read  as  follows: 


§572.401    Filing  of  agreements;  flIIng  fees. 

•     .  •       •       •       • 

(0  Agreement  filings  for  Commission 
action  requiring  an  Information  Form 
and  review  by  the  Commission  shall  be 
accompanied  by  remittance  of  a  $1,402 
filing  fee;  agreement  filings  for 
Commission  action  not  requiring  an 
Information  Form,  but  requiring  review 
by  the  Commission,  shall  be 
accompanied  by  remittance  of  a  $695 
filing  fee;  agreement  filings  reviewed 
under  delegated  authority  shall  be 
accompanied  by  remittance  of  a  $353 
filing  fee;  and  agreement  filings  for 
tenninal  and  carrier  exempt  agreements 
shall  be  accompanied  by  remittance  of 
a  $120  filing  fee. 

By  the  Commission. 
JOMph  C  Polking. 

Secretary. 

NotK  The  following  appendices  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A 

Conferences  and  Discussion  Agreements  and 
the  ATFI  Worlcing  Group  Represented  by  tlie 
Joint  Carrier  Group 

Asia  North  American  Eastbound  Rate 

Agreement  • 

Colombia  Discussion  Agreement 
Hispaniola  Discussion  Agreement 
Inter-American  Discussion  Agreement 
Inter-American  Freight  Conference 
Inter-American  Freight  Confierence  Pacific 

Coast  Area 
Inter-American  Freight  Conference  Puerto 

Rico  and  U.S.  Virgin  Islands 
Inter-American  Fre^t  Conference  River 

Plate/Puerto  Rico  and  U.S.  Virgin  Islands/ 

River  Plate 
Israel  Trade  Confierence 
Jamaica  Discussion  Agreement 
Latin  American  Shipping  Services 

Agreement 
Mediterranean/North  Pacific  Frei^t 

Conference 
Mediterranean/Puerto  Rico  Conference 
Pacific  Coast/ Australia-New  Zealand  Tariff 

Bureau 
PANAM  Discussion  Agreement 
Southeastern  Caribbean  Discussion 

Agreement 
South  Europe  American  Conference 
The  8900  lanes  Agreement 
Transpacific  Westboimd  Rate  Agreement 
U.S.  Atlantic  ft  Gulf/Australia-New  Zealanc 

Conference 
U.S.  Atlantic  &  Gulf  Hispaniola  Freight 

Association 


i 
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U.S.  Atlantic  &  Gulf  Port/Eastern 

Mediteiranaao  North  Africa  Freight 

Conference 
U.S.  AtlanUc  &  Gulf/Southeastern  Caribbean 

Freight  Agreement 
U.S./Panama  Freight  Association 
Venezuelan  American  Maritime  Association 
West  Coast  of  South  America  Agreement 
West  Coast  of  South  America  Discussion 

Agreement 
Westbound  Transpacific  Stabilization 

Agreement 

ATFI  Working  Group 

American  West  African  Freight  Conference 
Caribbean  and  Central  America  Discussion 

Agreement 
The  8900  Lines  Agreement 
Inter-American  Discussion  Agreement 
Inter- American  Freight  Conference 
Israel  Trade  Conference 
South  Europe  American  Conference 
Trans-Ari  antic  Agreement 
Transpacific  Westbound  Rate  Agreement 
U.S.  Atlantic  &  Gulf/ Australia-New  Zealand 

Conference 

Appendix  B 

Federal  Maritime  Commission.  Summary  ol 
New  Fees 


CFRcita- 
>.    tion 


Application  or 
service 


New  fee 


P*rt  SI  4— Tariffs  and  Service  Corrtracts 


514.21(1) 


Tariff  flTing 


Fingasetol 
service  eofv 
tract  essential 
terms. 


17  cents  per 
fifing  at>- 
jecL 

$1.65  per  fl- 
ing set. 


Part  552-^lnancial  Reports  of  Veeeal  Op- 
erating  Common  Cenieis  by  Water  in 
_tt>eDomestic  OffslHNe  Tradae 


552.2(f) 
552.2(c) 

552.2(d) 
SS2.2(e) 


General  Rale  in- 
crease. 

AppKcafion  for 
Extension  (^ 
Time  for  FUJng. 

Applicsrtion  for 
Submission  of 
Aliemalive 
Data. 

Appicaiion  for 
Waiveraf  De- 
tailed Report- 
ing Require- 
ments. 


$11,951 
55 


165 


103 


Part  560— Agreemaitta  by  Common  Cm^ 
ners  end  OOMr  Persons  Sublect  to  the 
Shipping  Act,  1916 


580.401(c) 


AgraemertFR- 
ings  Requiring 
Detailed  Jus- 
tificalion  and 
Commission 
Action. 


1.402 


CFR  cita- 
tion 


AppKcalion  or 
servioe 


Agreement  Fil- 
ings not  Re- 
quiring De- 
tailed  Justifica- 
tion but  Re- 
quiring Com- 
mission Action. 

Agreement  Filing 

tor  Tenninal 

andCanier 

'Exempt 

Agreenents. 


New  fee 


695 


120 


Part  572— Agraements  by  Common  Car^ 
rfefs  and  Other  Persons  Siit>iect  to  the 
Shipping  Act  of  1964 


572.401(f) 


Agreement  Fil- 
ings Requiring 
information 
Fomi  arxj 
Commission 

•    Action. 

Agreemerrt  Fil- 
ings not  Re- 
qurring  Infor- 
mation Form 
txjt  RequirinQ 
Commisaion 
Action. 

Agreement  Filing 
Reviewed 
Under  Dele- 
gated AutfH>r- 
ity. 

Agreement  Filing 
for  Terminal 
and  Carrier 
Exempt 
Agreements. 


1.402 


695 


353 


120 
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FEDERAL  COMMUNICATIONS 
COMM»SiON 

47  CFR  Part  63 

(CC  Docket  Np.  87-266;  FCC  94.^269] 

Telephone  Company-Cable  Television 
Cross-Ownership  Rules  and 
Regulatory  Procedures  for  Video 
Diaitone  Service 

AQENCY:  Federal  Conununications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  In  a  Memoraxidum  Opinion 
and  Order  on  Reconsideration  in 
Common  Carrier  Docket  87-266,  the 
Commission  substantially  a£ELnned  the 
Second  Report  and  Order,  while 
modifying  and  clarifying  that  Order  in 
various  respects.  Among  the  more 
significant  acUons.  we  first  reaffirm  the 
basic  video  diaitone  r^uiatory 
construct  adopted  in  the  Second  Report 


and  Order.  Local  exchange  carriers 
(LECs)  offering  video  diaitone  service 
must  make  available  a  common  carrier 
platform  that  provides  sufficient 
capacity  to  serve  multiple  video 
programmers,  and  may  not  allocate  all 
or  substantially  all  analog  capacity  to  a 
single  "anchor  programmer  "  Second, 
we  clarify  and  modify  our  video 
diaitone  policy  to  help  ensiuB  thai 
telephone  ratepayers  do  not  have  to  bear 
the  costs  of  video  diaitone.  These 
measures  should  also  protect  cable 
operators  from  potential  anticompetitive 
actions  by  LECs,  stemming  from  LEC 
incentives  and  opportunities  to  price 
video  diaitone  service  unreasonably  low 
-    relative  to  the  cost  of  providing  such 
service.  For  instance,  we  set  forth 
specific  guidance  for  aj^lication  of  our 
pricing  rules  to  ensure  that  interstate 
video  diaitone  rates  cover  video 
diaitone  costs— both  the  incremental 
costs  of  video  diaitone  and  a  reasonable 
allocation  of  shared  plant  costs  and 
overheads.  We  also  establish  a  data 
collection  program  to  monitor  the 
impact  of  video  diaitone  deployment  on 
local  rates  as  well  as  on  separation 
results.  Third,  we  modify  our  assertion 
of  exclusive  jurisdiction  over  all  video 
diaitone  services  to  recognize  that  states 
have  jurisdiction  over  intrastate  video 
diaitone  services.  This  modification 
should  provide  a  sound  jurisdictional 
basis  for  the  exercise  of  federal  and  state 
regulatory  authority  over  video  diaitone 
services.  Finalfy,  we  issue  a  Third 
Further  Notice  of  Ptvposed  Rulemaking 
seeking  additional  information  and 
comment  on  various  issues  not 
adequately  addressed  in  the  record 
currently  before  us. 

EFFECTIVE  DATE:  January  11, 1995  except 
that  paragraphs  7,  80,  85,  and  86  of  this 
Federal  Register  Summary  shall  be 
effective  March  14, 1995. 

FOR  FUfmfER  INFORMATION  CONTACT: 

Jane  Jackson,  (202)  418-1593  or  Gary 
Phillips,  (202)  418-1573.  Policy  and 
Program  Planning  Division.  Common 
Carrier  Bureau. 

SUPPI.EMENTARY  INFORMATKM:  This  is  a 
synopsis  of  the  Memorandum  Opinion 
and  Order  on  Reconsideration  in 
Common  Carrier  Docket  87-266: 
Telephone  Company-Cable  Television 
Cross-Ownership  Rules,  Sections  63.54- 
63.58,  adopted  October  20, 1994,  and 
released  November  7,  1994.  TTw 
complete  text  of  this  Memorandum 
Opinion  and  Order  on  Reconsideration 
is  available  for  inspection  and  copying, 
Monday  through  Friday.  9  a.m  -4-30 
p.m.,  in  the  FCC  Reference  Room  (room 
239).  1919  M  Street  NW  .  Washington. 
DC  20554.  The  complete  text  of  the 
Memomndum  Opinion  and  Order  on 


Reconsideration  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
hic,  2100  M  Street  NW.,  suite  140. 
Washington.  DC  20037.  (202)  857-3800. 

Paperwork  Reduction  Act 

1.  In  the  Memorandum  Opinion  and 
Order  on  heconsideration,  the 
Commission  added  video  dialtone 
service  to  the  basic  service  categories  for 
which  it  requires  that  LECs  report 
installation  and  maintenance  activities. 
In  addition,  the  Commission  required 
that  each  of  the  Bell  Operating 
Companies  (BCXIs)  and  GTE  Service 
Corporation  (GTE)  to  file,  by  March  14. 
1995.  a  detailed  description  of  the  types 
of  CPNI  to  which  it  anticipates  having 
access  as  a  provider  of  video  dialtone 
service.  The  Commission  directed  the 
BCXIs  and  GTE  to  explain  how  they 
would  plan  to  use  such  information  in 
marketing  video  dialtone  services  to 
video  programmers  or  consumers.  The 
Commission  also  required  LECs 
providing  video  dialtone  service  to 
notify  the  Chief  of  the  Common  Carrier 
Bureau,  of  any  anticipated  or  existing 
capacity  shortfall  in  their  video  dialtone 
platform  and  of  plans  for  addressing 
such  shortfall.  Such  notice  must  be 
provided  within  thirty  days  after  the 
LEC  becomes  aware  of  an  anticipated 
shortfall  or  within  five  days  after 
denying  capacity  to  a  video 
progranuner,  whichever  occurs  first. 
The  public  reporting  biirden  for  these 
collections  of  information  is  estimated 
to  average  approximately  200  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathenhg  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  these 
collections  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission,  Records  Management 
Branch,  Paperwork  Reduction  Project 
(3G60-O149),  Washington,  DC  20554 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  (3060- 
0149),  Washington,  DC  20503. 

Synopsis  of  Memorandum  Opinion  and 
Order  on  Reconsideration 

2.  The  Memorandum  Opinion  and 
Order  on  Reconsideration  clarifies  or 
modifies  the  Second  Report  and  Order, 
57  FR  41106  (September  9. 1992).  in 
several  respects.  These  modifications 
are  consistent  with  the  Commission's 
intent  to  eliminate  artificial  regulatory 
barriers  to  competitive  entry  and  to 
efficient  investment,  thereby  {adlitatii^ 


3.  We  affirm 
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in  video  delivery  services, 
invc  stment  in  in£rastructiue. 
fostering-g  eater  diversity  in  video 


competition  i 
promoting 
and  ~ 

programming 

A.  Sufficient  Ckpacity  to  Serve  Multiple 
Service  Providi  rs 


our  requirement  that 


platform  and  i 
video  progra 
systems,  such  i 
distribute  the! 
the  same  eeogr 
als 


UMI 


telephone  com  >anies  wishing  to  offer 
video  dialtone  service  must  make 
availablt)  a  basi  c  common  carrier 
platform  offeri:  ig  sufficient  capacity  to 
serve  multiple  iddeo  programmers.  This 
requirement  will  enable  multiple  video 
programmers  to  obtain  access  on 
nondiscriminajory  terms  to  LEC  video 
delivery  capabilities,  thereby  fostering 
new  and  diverse  sources  of  video 
programming  and  generating 
competition  in  the  provision  of  such     ' 
programming  m  end  users.  Such 
competition  will  be  generated  both 
among  users  o^  the  video  dialtone 
long  such  users  and 
lers  that  use  other 
ks  cable  systems,  to 
I  products  to  end  users  in 
aphic  area. 

4.  We  also  affirm  our  requirement  that 
video  dialtone  icommon  carrier 
platforms  offeij  sufficient  capacity  to 
serve  multiple  video  programmers. 
Without  this  n  quirement,  video 
dialtone  woul<  not  be  as  effective  in 
achieving  our  toal  of  fostering  a 
diversity  of  iniormation  sources  to  the 
public.  This  goal  w^as  and  remains  one 
of  the  key  purposes  of  our  video 
dialtone  polici. 

5.  We  reject  requests  that  LECs  be 
permitted  to  allocate  all  or  substantially 
all  analog  cap«  city  to  a  single  "anchor 
programmer."  These  requests  appear  to 
be  premised  oi  i  the  assumption  that 
only  analog  ca  lacity  allows  a  viable 
alternative  to  c  able  service  in  the  short 
term.  To  grant  these  requests  would 
thus  be  incon£  stent  with  the  common 
carrier  model   or  video  dialtone  and  our 
requirement  tl  at  LECs  offer  sufficient 
capacity  to  ace  ommodate  multiple  video 
programmers. 

6.  Finally,  w  e  affirm  our 
expandability  -equirement,  subject  to 
the  modificatii  ir^  discussed  below.  This 
requirement,  v  e  believe,  compoimds 
the  benefits  of  video  dialtone  by 
ensuring  great  sr  diversity  in  the  sources 
of  video  progn  imming  and  fostering 
infrastructure  levelopment.  This 
requirement  is  also  a  critical  factor  in 
reducing  the  a  )ility  of  LECs  to 
discriminate  ii  i  their  provision  of  video 
dialtone  servi(  e. 

7.  While  we  affirm  our  capacity  and 
expandability  requirements,  we  take 
this  opportun:  [y  to  elaborate  on  the 
scope  of  the  e:  pandability  obligation. 
As  critical  as  I  lis  obligation  is  to  our 

■  r 


video  dialtone  construct,  it  would  not 
be  reasonable  to  require  LECs  to  expand 
to  meet  all  demand,  regardless  of 
technical  and  economic  considerations. 
Indeed,  such  a  requirement  might  well 
discourage  LECs  from  constructing  and 
operating  video  dialtone  systems 
because  of  the  risk  of  excessive  idle 
investment.  We  therefore  clarify  that, 
under  our  video  dialtone  requirements, 
LECs  are  required  to  expand  whenever, 
and  to  the  extent  that,  expansion  is 
technically  feasible  and  economically 
reasonable.  A  LEC  may  not  refuse  to 
expand  simply  because  it  does  not  wish 
to  permit  video  programmers  to  offer 
certain  types  of  video  programming  on 
its  video  dialtone  system.  We  will 
address  claims  by  LECs  that  expansion 
is  not  technically  feasible  and 
economically  reasonable  on  a  case-by- 
case  basis  in  light  of  all  relevant 
circumstances.  In  this  review  prucess, 
we  will  look  to  all  relevant  information 
and  data,  including  the  capacity  offered 
on  other  video  dialtone  systems,  data 
relating  to  demand  for  video  delivery  in 
the  LEC's  region  or  in  comparable 
regions,  and  technical  data.  To  monitor 
LEC  progress  in  expanding  capacity  and 
to  ensure  that  LECs  expand  in 
accordance  with  the  standards  set  forth 
herein,  we  require  LECs  to  notify  the 
Chief  of  the  Common  Carrier  Bureau  of 
any  anticipated  or  existing  capacity 
shortfall  and  of  plans  for  addressing 
such  shortfall.  Such  notice  must  be 
provided  within  thirty  days  after  the 
LEC  becomes  aware  of  an  anticipated 
capacity  shortfall  or  within  five  days 
after  denying  capacity  to  a  video 
programmer,  whichever  occurs  first.  To 
the  extent  a  LEC  concludes  that 
expansion  is  not  technically  feasible  or 
economically  reasonable  at  that  time, 
the  LEC  must  explain  in  detail  the  basis 
for  its  determination  and  indicate  when 
it  anticipates  expansion  would  be 
technically  feasible  and  economically 
reasonable. 

B.  Acquisition  of  Cable  Facilities 

8.  We  substantially  affirm  our 
decision  in  the  Second  Report  and 
Order,  to  prohibit  telephone  companies 
bom  acquiring  cable  facilities  in  their 
telephone  service  areas  for  the  provision 
of  video  dialtone.  We  believe  that 
generally  retaining  the  ban  will  benefit 
the  public  by  promoting  greater 
competition  in  the  delivery  of  video 
services,  increasing  the  diversity  of 
video  programming,  and  advancing  the 
national  communications  infrastructure 
At  the  same  time,  however,  we 
recognize  that  the  ban  may  effectively 
preclude  the  deployment  of  video 
dialtone  systems  in  markets  that  cannot 
support  an  additional  wired  video 


delivery  system  and  could  in  those 
markets  impede  our  goal  of  eliminating 
regulatory  baniers  to  investment  In  the 
Third  Further  Notice  of  Proposed 
Rulemaking,  we  sedc  information  and 
comment  that  would  permit  us  to 
develop  criteria  for  identifying  those 
markets.  We  also  propose  to  amend  our 
ndes  so  that  these  criteria  serve  as  the 
basis  for  either  an  automatic  exception 
to  the  ban  or  a  presimiption  that  the  ban 
should  not  apply. 

9.  In  general,  opponents  of  the  ban 
assert  that  it  is  an  inefficient  and 
coimterproductive  means  of 
implementing  video  dialtone,  and  one 
that  is  likely  to  deter  widespread 
deployment  of  video  dialtone.  Contrary 
to  these  assertions,  we  believe  that 
retaining  the  ban  in  areas  where 
£acilities*ba8ed  competition  is  viable 
will  spur  the  development  of 
competitive  wire-based  video  delivery 
systems,  thereby  offering  significant 
benefits  to  constmiers.  First,  the  added 
competition  will  likely  provide  a  check 
on  both  cable  and  video  dialtone  rates. 
LECs  that  charge  too  much  for  video 
dialtone  delivery  services  will  £ace  the 
risk  that  video  programmers  will  forgo 
video  dialtone  service  and  rely  on  cable 
systems  for  distribution  of  their  product 
To  the  extent  that  competition  can 
provide  a  check  on  video  dialtone  rates, 
video  programmers  will  be  able  to  lower 
their  rates  to  consumers.  This,  in  tiun, 
would  constrain  cable  rates.  Second, 
competition  between  cable  operators 

~  and  LECs  would  give  both  incentives  to 
invest  in  infrastructure  and  develop 
new  and  innovative  services  to  increase 
the  attractiveness  of  their  products  to 
consumers.  Third,  Uie  availability  of 
additional  distribution  systems  would 
ofiiar  increased  channel  capacity, 
thereby  fostering  greater  diversity  of 
programming  options  for  consiuners. 
Rettdning  the  ban  could  also  fadhtate 
the  development  of  competitive  local 
telephone  networiu  by  ci^le  operators. 

10.  By  contrast,  if  we  eliminate  the 
ban,  LECs  might  seek  to  acquire  cable 
systems  in  their  service  areas  to 
eliminate  competitian  in  the  provision 
of  video  delivery  services.  They  might 
also  have  incentives  to  acquire  cable 
facilities  to  eliminate  a  likely  competitor 
in  the  provision  of  local  telephone 
services.  At  the  same  time,  elimination 
of  the  ban  would  unacceptably  increase 
cable  operator's  incentives  to  move  their 
video  programming  to  a  LEC's  video 
dialtone  system,  rather  than  make  the 
changes  necessary  to  respond  effectively 
to  competition.  We  therefore  disagree 
with  parties  who  aigue  that  eliminating 
the  ban  would  allow  maricet  forces  to 
dictate  the  deployment  of  video  dialtone 
technology. 


11.  While  we  thus  generally  retain  the 
ban  on  acquisitions  of  cable  fecilities  for 
provision  of  video  dialtone,  we 
conclude  that  allowing  telephone 
companies  to  lease  cable  company  drop 
wires,  if  the  lease  is  limited  in  scope 
and  duration,  should  be  permitted.  Our 
prohibition  on  aoquisitians  of  in-region 
cable  facilities  is  intended  genwally  to 
encoiu-age  the  development  of 
competing  LEC  and  cable  video  delivery 
systems.  We  do  not  believe  that 
permitting  LECs  to  lease  drop  wires 
from  a  cable  operator  for  a  limited  term 
of  three  yeare  on  a  non-exclusive  basis 
will  impede  the  realizatian  of  this  goal. 
In  particular,  we  do  not  believe  that  any 
revenues  that  a  cable  operator  may 
derive  frt>m  such  leases  would  be 
sufficient  to  affect  materially  its 
decision  to  use  video  dialtone  or 
provide  a  competitive  transmission 
service.  Moreover,  permitting  LECs  to 
lease  cable  drops  could  accelerate  the 
delivery  of  video  dialtone  services  to 
end  users  and  thus  increase  competition 
in  the  video  marketplace.  Therefme,  we 
do  not  prohibit  such  leasing 
arrangements,  provided  they  are 
executed  for  non-renewable  terms  no 
longer  than  three  years.  At  the 
conclusion  of  the  three-year  period, 
LECs  are  prohibited  from  acqiuring  the 
cable  drop  wires. 

12.  We  also  prohibit  LECs  from 
acquiring  exclusive  rights  to  use  cable 
drops.  Specifically,  LECs  may  not 
unreasonably  restrict  the  access  of  any 
video  programmer  to  leased  cable  drops, 
nor  may  they  restrict  cable  operatora 
irom  providing  to  third  parties  drops 
not  covered  by  the  LEC  lease.  We  will 
require  any  LEC  prc^osing  to  lease  cable 
drop  wires  to  describe  in  its  Section  214 
video  dialtone  application  the  material 
terms  of  that  lease,  including  the  cost  of 
the  lease  to  the  LEC  We  will  scrutinize 
these  terms  to  ensure  that  they  are 
reasonable  and,  in  particular,  do  not 
imdermine  our  goal  of  promoting 
competitive  wire-based  video  systems. 

C.  Ownership  Affiliation  Standards 

13.  We  affirm  the  ownership 
affiliation  standard  of  up  to  5%.  as 
adopted  in  the  Second  Report  and 
Order.  We  modify  the  Second  Report 
and  Order,  however,  by  defining  more 
clearly  the  application  of  the  standard. 
For  example,  we  hold  that,  while  a 
nonvoting  ownership  interest,  which 
confers  no  power  to  control  or  influence 
decision  making,  may  not  implicate  the 
purposes  of  the  mass  media  multiple 
ownership  rules,  that  same  interest  may 
raise  concern  about  incentives  for 
discrimination.  The  same  could  be  true 
for  a  49%  interest  in  an  entity  with  a 
single  majority  shareholder.  In  light  of 


these  diffsrent  goals,  we  decline  to 
apply  all  aspects  of  the  mass  media 
multiple  ownership  rules  to  video 
dialtone.  We  do,  however,  modify  the 
Second  Report  and  Order,  by  clarifying 
that  the  provisions  of  our  mass  media 
multiple  ownership  standards  relating 
to  vertical  ownership  chains,  not 
involving  investment  companies,  do 
apply  in  the  video  dialtone  context 
While  the  Second  Report  and  Ordered 
not  specifically  address  this  issue,  these 
rules  are  essential  to  ensure  that  LECs 
cannot  avoid  ownership  limitations  by 
using  intervening  corporate  entities.  We 
also  hold  that  consistent  wiUi  the 
statut(Hy  prohibition  on  provision  by 
LECs  of  video  programming  to 
subscribers  in  their  telephone  service 
areas,  an  LEC  may  not  hold  an 
ownership  interest  of  5%  or  greater  in 
a  video  programmer  that  offera  service 
in  the  LEC's  telephone  service  area.  For 
purposes  of  the  video  dialtone  rules,  we 
define  a  video  programmer  as  any 
person  who  provides  video 
programming  directly,  or  indirectly 
through  an  affiUate.  to  subscribers.  Any 
entity  shall  be  deemed  to  "provide" 
video  programming  if  it  determines  how 
video  programming  is  presented  for  sale 
to  subscribers,  including  malHng 
decisions  concerning  the  bimdling  or 
"tiering"  of  the  programming  or  the 
price,  terms,  or  conditions  on  which  the 
programming  is  ofiared  to  subscribers. 

14.  We  clarify  that  our  cross- 
ownership  rules  do  not  prohibit  LECs 
from  owning  video  programming,  even 
programming  that  another,  independent 
programmer  (i.e..  a  programmer  neither 
owned  nor  controlled  by  the  LEC) 
provides  over  the  LEC's  video  dialtone 
system.  Nor  is  any  LEC  prohibited  frran 
owning  entities  that  provide  video 
programming  outside  its  service  area. 
LECs  may  not,  however,  provide  or 
distribute  any  video  programming 
directly  to  subscribers  in  their  telephone 
service  area.  Further.  LECs  may  not  hold 
a  cognizable  ownership  interest,  as 
defined  above,  in  any  entity  that 
provides  video  programming  directly  to 
subscribers  in  their  telephone  service 
area. 

D.  Non-Ownership  Relationships  and 
Activities  Between  Telephone 
Companies  and  Video  Proffmnmers 

15.  We  affirm  our  decision  to  permit 
LECs  to  enter  into  non-ownership 
relationships  that  exceed  a  carrier-user 
relationship  with  video  programmers, 
but  modify  our  rules  in  this  area  in 
several  respects.  We  relax  these  rules  in 
two  respects:  First,  we  permit  LECs  to 
offer  enhanced  and  other  nonr^ulated 
services  related  to  video  programming 
to  any  video  programmer,  in  areas 


i^ 


SMll    Fmimal  Begiater  /  Vol.  59.  Wo.  237  /  Ut  nday.  December  12.  1994  /  Rules  and  SagalMtkaaM 


substMtiaHyaBryed  by  a  video  dialtone 
platfooB.  wkhoyt  regard  to  whether  the 
video  fn^aamsr  pvwyfewtii^  such 
sen^oH  Ims  a  aexus  to  thst  pfatiiaim.  Ab 
area  jhall  be  <»iiiiderad  sut»tantially 
served  by  a  video  daaUone  platlora  if 
video  dieitWMi  savioe  is  availaUe  to  a 
significant  ma^oiity—i^..  70% — of  the 
houaehokls  iu  that  area.  SecxHid.  we 
permit  lECa  to  eater  into  certain  other 
types  of  noB-owaeiship  relatiooships 
with  video  pngranuners  who  are  Aot 
fraachiaed  cable  operators,  without 
raganl  to  the  existence  of  a  video 
dialtoae  platfonn 

16.  We  also  tighten  the  non- 
o%vnanhip  ndes  in  two  respects.  First, 
we  general^  {irahibit  LECs  fitom 
exceediag  Ota  carrier-user  relationship 
in  their  telepboDe  aervice  area  with 
francbiaed  cable  operators,  except  to 
provide  enhanrad  or  other  nooregulated 
senrioes  related  to  the  provision  of  video 
prograiniiMag  m  areas  substantially 
served  hf  a  video  Hial^^ini*  pJatform.  or 
to  lease  cable  drop  wires.  Secoad.  we 
generally  prohibit  affiliations  between 
LECs  and  any  video  programmer  for  the 
purpose  of  operating  a  basic  video 
diakone  platfjana. 

17.  We  relax  our  non-ownership  rules 
as  described  above  because  those  rules 
as  origiiidly  Mructuied  appear  to  be 
more  restrictive  than  necessary  to 
achieve  our  objectives,  hi  the  Second 
Report  and  Order,  we  permitted  LECs  to 
exceed  the  caniar-user  relationship  with 
a  video  pfngrainmwr.  but  ooly  if  that 
puogrammer  was  a  customer  of. 
iatercQBDBCted  Hdth.  or  shared  the 
oonalnirtian  ar  operation  of  the  basic 
video  diajtona  platfrom.  In  requiring 
this  cwnanrtW-Mi.  we  explained  that  we 
believed  it  necessaty  "to  assure  that,  in 
exceediag  the  current  carrier-user 
relationship,  telephooe  companies  will 
both  provide  the  basic  platform  to  video 
programmers  and  use  it  as  the  basis  for 
their  own  participatian  in  the  video 
naiketplace."  We  were  concemed  that. 
absent  this  liak.  telephoae  companies 
might  foie§o  iavestiag  in  video  dialtooe. 
limiting  thomsdvas  instead  to  providing 
services  on  existing  cable  facilities. 

18.  We  conclude  that  our  goal  of 
encouraging  LECs  to  build  and  use  basic 
video  dialkme  platforms  can  be 
achieved  without  requiring  that 
purcfaasacs  of  L£C  eidianced  or  other 
noncegulated  services  related  to  the 
provision  of  video  programming 
maiatain  a  aexns  to  those  platforms.  So 
long  as  a  LEG  lias  biiilt  a  basic  platform 
that  satisfies  ona  video  dialtone 
requirements,  and  that  is  available  in  a 
particular  video  programmer's  service 
area,  tiiare  is  bo  pobiic  interest 
justifkatioo  for  prahibtting  the  LEG 
fzom  oOeriisg  eohajoced  or  '•>»h^»r 
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Boafegaiattd  services  to  that  video 
pfogcaniaer.  eaea  if  the  pragiaouner 
has  no  nexus  tq  the  pla^fnnn  Indeed, 
pennittiag  that  video  progiaiunar  to 
poichase  auc^ )  lenricas  firom  the  L£C 
expands  the  ra  tge  of  potential 


cuateiaersofl 
nooreiguiatBd  1 
increasai^j^ 
dialtone  systc 
permitting] 
video  pr 
toavidae< 
cablet 
pppgraraaaers  I 


transBussion  J 

19.  We  1 
progranuBer'i 
coincide  [ 
by  a  vidao^ 
exaaapie.a'C 
servioei 
video  dialtone  J 


enhaacedahd 
:es,  thereby 

ivas  to  build  video 
At  the  saaae  time, 
to  provide  services  to 
who  have  no  nexus 
platform,  includuig 
benefits  video 
,  enablJT^  them  to  take 
advantage  of  stich  services,  avea  if  they 
cbooae  aot  to  uae  video  dialtone  as  their 
iiun. 
that  a  video 

area  often  will  not 
with  the  aree  served 
le  platform.  For 
operator's  franchise 
sabstantially  overlaps  a 
area  may  include 
households  ouiaide  the  video  dialtone 
service  area,  inithat  ciinaH/tfi  go  loag  as 
the  LEG  has  mape  video  dialtone 
available  to  a  ■yifi^n^  majority  of  the 
households  in  £e  area  in  which  the 
cable  company  iseeks  enhanced  or  other 
nonrogiulatod  services  from  the  LEG. 
therawoaldbe  BOfeasootopFohibittfae 
LEG  from  provi  ling  enhaiu:ad  or  other 
nonregulaled  m  rvices  to  that  cable 
opacator.  We  tfa  wefore  hold  that  LBCs 
may  provide  «n  lanced  and  other 
nooisegulatod  a<  rrices  withis  their 
telephooe  servi  se  area  to  a  video 
programmar  if  \  ideo  diakone  is 
availabte  to  a  «  {aificant  majority  of  tbe 
houaaholds  in  i  le  area  in  ivhich  the 
video  prajgcaoBJiier  seeks  such  services. 
We  also  hold  mni.  for  purposes  of 
applyi^  this  r4le,  70%  of  the 
households  in  the  area  in  which  a  video 
proyamayr  ee^ks  enfaaaoed  or  other 
nonregiiltand  services  would  constitute 
a  "significaat  amcwity."  We 
acknowledge  toat  this  seventy  percoxt 
standard  is  not  kbs  only  standard  that 
we  could  have  adopted.  We  believe, 
however,  that  t^is  standard  is 
reasonable  faec^tise  it  does  raqmxe  that 
video  dialtone  le  avail^e  to  a 
significaat  maMity  of  households 
within  the  area  ^  which  the  video 
programmer  seeks  to  take  LBC 
ncnragulatBd  services  and  thus  provides 
LECs  with  the  liecessary  incentives  to 
deploy  video  dialtone. 

20.  We  also  permit  LECs  to  eater  into 
certain  other  iu:]b-o«vaership 
rel^c»diips  (eig..  joint  ventures  and 
debt  financing)  Within  their  service  area 
with  video  pro^ammers  who  are  not 
cable  opecatcM's^  without  regard  to  the 
exisleace  of  a  video  dialtone  platform. 
Ehmiastiug  the  requirement  that  LGCh 
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build  a  video  dialtone  platfonn  before 
est^liahiqg  duaa  fltberniatian^iips 
will  notcoapiauuaeioargB^  of 
encouragiag  video  dtaftone  deploynaent. 
The  revemies  offered  by  a  video 
dialtone  system,  indndiog  tlie  abihty  of 
LECs  to  pnvideaokaaaad  and  other 
nranegulated  aenrion  ia  areas 
sulMtantiaily  farvad  by  video  diakone. 
should  provide  amfila  Jnoentives  for 
LECs  to  ocHistnBt  vidao  dialtone 
platforms.  Indeed,  it  is  aot  deer  that  the 
rule  adt^itod  ia  das  Second  H^MXt  ond 
Order,  would  faidiarthe  goal  of 
ensuring  widesfmad  deployment  of 
video  dt^tone  systems.  Under  tiiat  rule, 
it  could  be  aiigaed  that  a  LEG  could 
enter  into  a  w»-owaen3iip  vriationship 
with  any  video  pioffaauner  who  had  a 
nexus  to  a  siagle  video  dialtone 
platform  of  that  tBC  Hius.  for  example, 
a  LEG  could  provide  debt  financing  to 
a  aatioaal  video  proyaaHner  if  that 
pro^aniaer  ofbfed  one  paogram  on  one 
video  <fialtone  platiBna  operated  by  that 
LECWedonotfadievetiult^is 
required  nexns  has  a  snfficieDtly 
compelling  lelrtiaaafaip  to  our  goals  to 
retunit. 

21.  While  we  ^us  liberalize  our  non- 
owner^p  rdaiiaiuhip  rules  in  certain 
respects,  we  also  narrow  fhese  rules  in 
other  reelects.  Fkst.  we  generally 
prohibit  LECs  from  exceeiding  the 
carrier-user  relationship  in  their 
telephone  service  area  with  any 
franchised  cable  c^ierator.  except  (as 
described  above)  to  provide  enhanced  or 
other  noruegulated  sernces  related  to 
the  piDvasioB  of  video  proigrammlng  kt 
an  area  substantianyservedby  a  video 
diakone  platSMxn.  or  to  leaee  cable  drop 
wires.  One  of  flie  primary  goals  of  this 
proceeding  is  to  lay  die  groundwork  for 
the  developm«it  of  competition  in  wire 
based  video  delivery  services.  We 
believs  that  allowing  a  broad  range  of 
affiliations  between  LECs  and  cable 
operators  in  a  LECs  telephone  service 
area  could  nndonainn  diis  goal.  For 
example,  pemiittiag  LECs  and  cable 
operators  to  construct  or  operate  jointly 
a  video  dialtone  platform  could 
eiuour^e  cable  opeotocs  to  abandon 
their  facilities  in  &var  of  the  video 
dialtone  platfonn.  indeed,  we  consider 
it  highly  unlikely  durt  a  cable  operatw 
would  participate  ia  the  construction  or 
(^leration  of  a  video  dialtone  system 
unless  it  planned  to  use  or  was  usii^ 
that  platform.  In  that  e««Mt.  the  public 
would  lose  the  benefit  of  corapetitioa 
provided  by  the  cable  system. 
Conv^aely.  LECs  adgbt  be  inclined  to 
underwrite  a  ad»la  operator  instead  of 
building  coopetiQg  video  distribution 
systeon.  Moreover,  even  in  m«liets  in 
which  LECsbuild  video,  dialtone 


systems,  incentives  to  compete 
vigorously  could  be  tempered  by  debt 
financing,  joint  ventures,  and  other  non- 
ownership  relationships  with  the  cable 
operator.  We  are  particularly  concerned 
about  that  possibility  given  that,  in  the 
near-term,  the  LEG  and  cable  operator 
are  likely  to  be  the  only  two  wire-based 
video  systems  in  most  markets.  Under 
the  circumstances,  the  risks  of 
anticompetitive  consequences  outweigh 
any  public  gain  that  could  be  offered  by 
permitting  such  relationships. 

22.  Second,  we  generally  prohibit 
cable  operators  or  any  other  video 
programmers  from  participating  in  the 
operation  of  a  basic  video  dialtone 
platform.  Unlike  LECs.  which  are 
subject  to  Title  II  of  the 
Communications  Act,  and.  in  the  case  of 
the  largest  LECs.  nonstructural 
safeguards  designed  to  prevent  or  reveal 
discrimination,  video  progranuners  are 
subject  to  no  Title  11  nondiscrimination 
obligations  or  requirements.  We 
therefore  conclude  that,  without  special 
safeguards,  permitting  video 
programmers  wide  latitude  in 
participating  in  the  operation  of  the 
basic  video  dialtone  platform  raises  too 
^reat  a  risk  of  discrimination. 
Nevertheless,  we  may  permit  discrete 
roles  for  video  programmers  in 
operating  the  video  dialtone  platform  if 
we  conclude  that  the  benefits  of 
permitting  such  roles  outweigh  any  risk 
of  discrimination  that  they  raise. 

23.  These  modifications,  aside,  we 
otherwise  affirm  our  rules  governing 
non-ownership  affiliations.  We  also 
affirm  that  we  are  not  statutorily 
precluded  fitnn  allowing  LECs  to  exceed 
the  carrier-user  relationship  in 
providing  video  dialtone  service. 

24.  To  summarize,  LECs  may  provide 
enhanced  or  other  nonregulated  services 
related  to  the  provision  of  video 
programming  to  any  video  programhier, 
including  a  cable  operator,  in  areas 
substantially  served  by  a  video  dialtone 
platform.  LECs  may  also  enter  into  other 
types  of  non-ownership  relationships 
with  video  programmers  that  are  not 
franchised  cable  operators,  except  that 
they  generally  may  not  jointly  operate 
the  video  diahone  platfonn.  LECs  may 
not.  however,  otherwise  exceed  the 
carrier-user  relationship  in  their 
telephone  service  area  with  fianchised 
cable  operators,  except  to  lease  cable 
drop  wires.  We  believe  that  these 
modifications  of  the  non-ownership 
affiliation  rules  make  them  inore 
consistent  with  our  overall  video 
dialtone  policies. 

25.  We  note  that  LECs  remain 
uinrestricted  in  the  provision  of 
enhanced  or  other  nonregulated  services 
unrelated  to  the  provision  of  video 


progranuning,  whether  within  or 
outside  the  LEG  service  area.  LECs  also 
remain  unrestricted  in  the  provision  of 
video  programming  directly  to 
subscribers  outside  their  service  area. 
•  Finally,  for  purposes  of  our  non- 
ownership  affiliation  rules,  we  will  treat 
debt  that  is  convertible  to  stock  as  non- 
cognizable  unless  the  interest  is 
converted,  or,  based  on  an  analysis  of 
the  specific  facts  involved,  we  conclude 
that  the  interest  confers  control  over  a 
video  programmer.  This  is  consistent 
with  our  treatment  of  convertible  debt 
in  other  areas.  Moreover,  to  the  extent 
the  equity  interest  would  be 
impermissible,  LECs  would  be  unable 
lawfully  to  convert  the  debt.  Therefore, 
it  is  proper  to  view  it  as  debt,  rather 
than  equity,  unless  and  until  any  such 
conversion  occurs. 

E.  Definition  of  Video  Pmgramming 

26.  We  affirm  our  interpretation  of  the 
statutory  definition  of  video 
programming  set  forth  in  the  Second 
Report  and  Order.  We  believe  that  the 
Commission's  interpretation  most 
closely  comports  with  congressional 
intent  in  enacting  the  1984  Cable  Act. 
We  also  affirm  the  Conunission's 
conclusion  that  video-on-demand 
images  can  be  severed  from  the 
interactive  functionalities  and  thereby 
constitute  video  programming. 

F.  Federal  and  State  Jurisdiction 

27.  We  modify  our  assertion  in  the 
Second  Report  and  Order,  of  exclusive 
jurisdiction  over  all  video  dialtone 
services.  We  hold  that  we  have 
exclusive  jurisdiction  over  only 
interstate  video  dialtone  services,  which 
include  services  involving  delivery  of 
video  commimications  that  are  part  of  a 
continuous  stream  of  communication 
provided  at  least  partially  by  means  of 
radio  waves.  We  hold  that  states  have 
jurisdiction  over  intrastate  video 
dialtone  services. 

28.  Li  General  Telephone  of  California 
V.  FCC,  the  court  held  that  chaimel 
service  provided  by  a  LEG  for  a  cable 
operator,  formerly  known  as  a 
commimity  anteima  television  operator, 
is  "an  integral  component  in  an 
indivisible  dissemination  system  which 
forms  an  interstate  channel  of 
communication  from  the  broadcasts  to 
the  viewer."  The  court  held  that  the 
Conunission  has  exclusive  jurisdiction 
over  LEG  provision  of  services  that  form 
part  of  a  broadcast  transmission. 
Because  broadcasting  is  inherently 
interstate,  the  court  held.  LEC  delivery 
of  signals  that  have  been  broadcast  over 
radio  waves  is  interstate,  even  if  the  LEC 
delivers  such  signals  over  physically 
intrastate  facilities. 


29.  Consistent  with  General 
Telephone  of  California  v.  FCC,  we 
conclude  that  broadcast  or  other  radio- 
based  video  signals  delivered  by  a  LEC 
over  a  video  dialtone  system  constitute 
an  integral  part  of  an  interstate  radio 
transmission  service.  Accordingly,  we 
have  exclusive  jiuisdiction  over  video 
dialtone  services  involving  delivery  of 
video  commimications  that  are  part  of  a 
continuous  stream  of  conununication 
provided  at  least  partially  by  means  of 
radio  waves.  A  determination  of 
whether  certain  other,  non-radio-based 
video  dialtone  services  are  interstate 
and  thus  within  our  exclusive 
jurisdiction  depends  upon  the  nature  of 
the  communication,  as  in  the  telephone 
context.  For  example,  we  have  exclusive 
jurisdiction  over  all  video  dialtone 
services  provided  between  two  or  more 
states  because  such  services  are 
interstate.  In  contrast,  under  Section 
2(b)  of  the  Communications  Act,  stales 
retain  authority  to  regulate  intrastate 
video  dialtone  service  to  the  extent  such 
regulation  has  not  been  preempted  by 
the  Commission  imder  the  standards  set 
forth  in  Louisiana  Public  Senrice 
Commission  v.  FCC  and  its  progeny.  For 
example,  states  have  jiuisdiction  over 
the  delivery  by  wire  of  video 
programming  between  a  video  library 
and  an  end-user  located  within  the  same 
state,  as  part  of  a  video-on-demand 
service. 

30.  While  we  do  not  in  this 
proceeding  preempt  any  state  regulation 
of  intrastate  video  dialtone  services,  we 
note  that  we  bave  already  preempted 
certain  state  regulations  of  B(X 
provision  of  eiihanced  services  in  the 
BOC  Safeguards  Order,  57  FR  4373 
(February  5,  1992).  In  that  decision,  we 
preempted  any  state  regulation 
requiring  (1)  Separation  of  facilities  and 
personnel  to  provide  the  intrastate 
portion  of  jurisdictionally  mixed 
enhanced  services;  or  (2)  prior 
authorization  for  use  of  Customer 
Proprietary  Network  Information  (CPNI) 
whenever  such  authorization  is  not 
required  by  oiu'  rules.  Because  we  have 
expUcitly  applied  our  existing  enhanced 
services  safeguards  to  video  dialtone, 
state  regulation  in  the  areas  preempted 
in  the  BOC  Safeguards  Order,  are  also 
preempted  by  that  decision  in  the  video 
dialtone  context.  We  reject  various 
parties'  requests  for  broader  preemption 
at  this  time,  but  we  will  consider 
preempting  any  state  regulation  of 
intrastate  video  dialtone  service  that  is 
not  severable  from  interstate  service  if 
such  regulation  would  negate  federal 
pohcy 
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G.  Section  214  Process 

31.  %Ve  w»w  affinn  our  dedsion  to 
ra^MM  L8Gb  to  obtain  approval 
punuant  to  Sscticn  214  of  the  Aot 
befon  ha^tmim^  oonsbruction  of  video 
diakana  teililiaa  or  efbnng  video 
diattoiH  ■ni'kw.  We  leject  argumests 
that  «•  hckjMlihority  to  nqaire  such 
approval  «r  that  we  should  refrain  frosn 
exefciaiBgihat  authority  at  this  time. 
Because  mdaaiAaltone  is  based  upon 
newand  evohriag  technologies,  the 
Section  214  fnaoess  is  critical  to  our 
ability  to  easttre  that  video  dialtooe  is 
Implfmantad  ia  a  manner  that  best 
ser\'es  the  |Miblic  interest.  Nevertheless, 
we  pennit  L£Cs  to  seek  generic  approval 
of  those  aspects  of  a  video  dialtone 
system  that  da  not  require  case-by-case 
review.  In  addition,  we  anticipate  that, 
over  time,  as  the  service  evolves  and 
precedents  are  established,  it  may  no 
longer  be  secassary  to  require  the  same 
level  oTSectimi  214  scrutiny  to  future 
video  dialtone  offerings.  We  wiTl 
consider,  at  that  time,  on  our  own 
motion  or  on  petitions  of  parties, 
stream&ang  our  Section  214 

require ineiitb  for  video  dialtone 
offerings. 

1  FCC  Autiboiity  to  Require  Section  214 
Certification 

32.  Asaa  initial  matter,  we  conclude 
that  the  'fiommiasion  has  jurisdictian  to 
require  LfiCs  to  obtain  Section  214 
certification  to  upgrade  existing 
focilities  to  fwovide  video  dialtone. 
Section  21  ^a)  requires  a  carrier  to 
obtain  certification  before  constructing 
or  extending  a  fine  it  will  use  for 
interstate  coiamunications.  Even 
facilities  tSutt  are  wholly  located  within 
a  state  are  imtaoftate  for  Section  214 
purposes,  ifa  LEC  uses  those  facilities 
dt  least  in  part  for  interstate 
commuiMc^tiims. 

33.  ¥Fe  cemchide  further  that  an 
upgradeoflfiC  ^ibties  to  offer  video 
dialtone  aamoe  tjonstitutes  the 
establishment  ar  cxtwtsion  of  a  "line" 
pursuaaR«»Sacti«n  214.  fn  1944. 
Cen^eMaaMoied  Section  214  to  define 
"line**  asa  *VfcawiiBl  <rf  communication 
e^ablislnd  hf  nippoptiirte  equipment 

*  *  *  "  fJataiiaa  video  diahone  systems 
create  aaar  ckaaa^  of  communication, 
the  tftttrnt  nanatitete  the  establishment 
<^f  liaesvndvSectioa  214. 

34.  We  abaooaclude  that  video 
dialtoaa  apfliaat  involve  "new 
nnwtmrtian  "The exemption  in 
Section  214  iar  "any  installation. 
replaoBiaaal,  at  ather  changes  in  plant. 
openitt0a.ar«qui|>ment.  other  than  new 
coostnifliaa  "  applies  only  if  no  new 
conslraoliaa  •ocurs.  or  any  new 
r:onstniction  or  installation  is  minor 
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The  upgndnig  of « cisting  facilities  to  be 
used  lor  video  dial^e  thus  do«  aot 
fall  within  this  exemption. 

35.  Furthermoce.^e  conclude  that 
new  construction  c^xuirs  even  when 
LECs  upgrade  existing  facilities  to 
provide  video  dialmne  thnn^  the 
addition  of  smaU  a^aounts  of 
equipment,  becaus*  such  upgrades 
enable  the  LECs  to  pHer  a  new  and 
different  type  of  interstate  service. 
Section  214  xequir^  a  canier  to  obtain 
certification  before^ipgrading  existing 
intiastate  lacilities  for  interstate  serv'ice. 
Thus.  4Jtpgrading  ctiston>er  loops,  which 
are  currently  used  |urimari]y  lor 

>e  service,  to 
service,  , 
instruction,"  and 
ition  is  required, 
le  construction  of 


intrastate  local  e 

provide  video 

constitutes  "new 

Section  214  oertifi 

Moreover,  because 

video  dialtone  sysi 

constittfte'die 

branch,  or  ♦eminai 

ten  miles  in  length^"  we  reject 

argunumis  that  we  Should  apply  the 

statutory  eicemptia(i  contained  ia 

Section  214(a)(2)  of  the 

ComatHiatcatians  i^ict  to  LEC  video 

diakone  Section  2M  applications. 


ms  does  not 

ion  of  "iocal. 
lines  not  exceeding 


Speamlinlng  of 
for  Video 


2.  Elinunation  or 
Section  214  Requii^ent 
Dialtone 

36.  We  decline  U » eliminate  or 
streamline  the  Seel  ion  214  certification 
process  at  Iftis  tim« .  We  reject 
arguments  diat  the  tariff  review  process 
is  at  ^s  time,  1^  itself,  an  adequate 
mechanism  for  ovel'seeing  video 
dialtone  depkqmBelii.  Because  video 
dialtone  is  ui  emeiging  technology,  and 
because  we  anticipate  and  encourage 
variatioBS  in  oetwqrks,  architectures, 
techooki^.  and  seh^ioes,  many 
important  policy  i^ues  would  likely  be 
raised  oajy  in  conaection  with  specific 
video  diahone  proposals.  Therefore. 


streamlinii^  our 
could  preclude  u 
owetseeing  video 
37.  FcH- similar 
deciipe  la  limit  tl 
or  deplojment 
214aeview.  Fai 
stages  of  video  di 


lOB  214  prooess 
properly 
laitone  deployment. 

we  also 
type  of  construction 
to  full  Section 
y  during  the  early 
one  implementation, 
even  those  applicaiions  that  propose 
previously  appiiovad  architectures  nay 
pose  ather  issues  toat  warrant  carefiil 
consideration  in  the  context  of  that 
specific  iproposal. 

ot  sti«amline  our 
at  this  time,  we  will 
^phcations  for 
ipects  of  a  Section 
do  not  require  case- 


M-Wmileme^km 
Section  214  ^ 
consider  generic.! 
appraval  of  those  j 
214  application  i 

by-ca»  OQQsiderat  on.  These  generic 
applications  can  st  rve  to  narrow  the 
range  of  issues  to  t  e  considered  in  tlte 


UMI 


Section  214  process.  We  also  note  that 
we  anticipate  that,  as  video  dialtone 
evolves,  uid  we  deinekip  a  body  of 
precedent  gcrverniqg  its  impiemectation. 
the  Section  214  jnoceas  asay  become  a 
less  critical  vehicle  for  identifying  and 
addressing  po4iry  issues,  ibeneby 
raddng  streamlining  apipropriate  at  that 
time. 

39.  Finally,  as  aneither  possible  means 
of  expediting  the  Sectron  214  process, 
we  direct  the  Bureau  to  consider 
whether  it  would  .serve  the  public 
interest  to  clarify  ia  a  PidblicNatioe  the 
basic  inlonnatiao  tlxat  ^le  Commisaan 
requires  in  a  video  diattoae  Sectioo  214 
application.  We  note  that  the  Bureau 
has  found  it  aecessw^*  to  request 
additional  informatjon  from  LECs  in 
connection  with  the  Bureau's  review  of 
virtually  every  appjarafian  :&ait  has  been 
filed  for  Section  214  authorization  to 
construct  a  ooanmeinai  video  dialtone 
system.  Furtiurctoiification  of  the 
information  required  in  a  Section  214 
apphcation  ooald  help  LECs  avoid  the 
delays  that  necessarily  Tesutt  when 
applications  have  to  be  sttpptemented. 

3.  £>elayii^  Section  214  Certifications 

40.  We  detemuaed  in  the  Second 
Report  and  Oder,  and  affinn  now  that 
our  existing  ndes  aid  safeguards 
generally  will  in«vent  improper  cross- 
subsidization  and  discrimination  by 
LECs  in  the  provision  of  video  dialtone. 
Therefore,  we  do  not  believe  ^at  an 
additional  comprehensive  review  of 
these  rales  is  necessary  priOT  to  the 
implementation  of  video  dialtone 
service,  indeed,  to  tbe  eiAent  &ei  any 
further  changes  i«  these  rules  may  be 
necessary,  pomilti^g  deployment  of 
video  diakone  should  provide  us  wift 
a  better  basis  for  fintiioamg  such 
changes.  While  rre  Aus  decline  to  defer 
consideration  of  Section  214 
applications  pentling  a  Tsmprehensivc 
review  of  onr  rules,  we  will  condition 
the  granting  of  each  Section  214 
certificate  on  implementation  of  an^ 
accounting  and  odter  safeguards  thaft  vfe 
have  adoprted  or  stibseqaently  adopt. 

H.  CrosS'Sabsidy/Ppicu^  hsues 

1 .  Overview 

41 .  We  conclude  that  initial  vidoo 
dialtone  senrioe  ofiEeiiags  bf  LECs 
subject  to  price  cap  negulatioB  shouio  be 
subject  to  the  existii^  price c^  rule.s. 
Proceeding  under  exialb^pdoe  cap 
rules  is  consisteat  with  eliminating 
regulatory  barrien  and  distorted 
incentives  to  efficient  iaweaiaaent  in 
telecommMmnatkMsfiMTKtirs.  therebi' 
serving  our  goals  of  kicnaais^  video 
serx'ioes  coaEipetitioD  aad  tawestJBeni  ia 
teleconunuaicatioBS  inlBafltiucture.  aad 


promoting  greater  diversity  of  video 
programming.  We  also  conclude  that 
these  rules,  as  further  delineated  below, 
should  protect  telephone  ratqnyers 
fiom  improperly  subsidiang  video 
dialtone  service. 

42.  As  Joint  Petitioners  point  out. 
LECs.  along  with  other 
telecoramnnications  providers,  may. 
over  time,  invest  billions  of  dollars  to 
build  a  modem  teleconiraunications 
infrastructure.  We  share  their  concern 
regardii^  possible  effects  of  video 

.  dialtone  investment  on  basic  regulated 

.-telepbonerates*  and  possible 
anticompetitive  results  with  respect  to 
cable  television  service  and  other 
multichaimel  video  pro{gramming 
distributors.  We  are  committed  to 
implementing  video  dialtone  in  a 
manner  that  does  not  sutqect  basic 
telephone  ratepayers  to  unreasonable 
rate  increases  or  allow  improper  cross- 
subsidization.  We  do  not,  however, 
agree  that  ratepayer  protection  requires 
that  this  Commission  adopt 
comprehensive,  video  dialtone-specific 
accounting  and  cost  allocation  rules 
before  authorizing  video  dialtone 
services. 

43.  Contrary  to  the  arguments  of  the 
Joint  Petitioners,  this  Commission's 
actions  in  authorizing  interstate  video 
dialtone  services  will  not  require 
increases  in  telephone  rates  on  the  order 
of  S20  per  month  to  pay  for  the  cost  of 

a  nationwide  fiber-to-the-home  network. 
No  LEC  Section  214  application  for 
video  dialtone  service  has  prc^osed  a 
fiber-to-the-home  architecture,  and  it 
appears  unlikely  based  on  the  record 
that  anyone  will.  In  addition,  where 
integrated  networks  are  proposed,  much 
of  the  investment  will  be  used  in  the 
provision  of  intrastate  telephone 
services,  and  will  require  the  necessary 
state  regulatory  approvals.  We  also  note 
that  investment  in  video  dialtone  will, 
of  necessity,  proceed  over  a  period  of 
years,  permitting  Federal  and  Stdte 
regulators  to  monitor  the  results  of  the 
initial  deployments  and  take  any  actions 
that  might  be  needed  to  prevent  large 
amounts  of  video  dialtone  mvestnient 
from  being  improperly  shified  to 
ratepayers. 

44.  We  decline,  however,  to  adc^t 
technology-specific  cost  accountii^ 
rules.  The  record  in  this  proceeding 
demonstrates  that  such  cost  accounting 
rules  can  be  rapidly  overtaken  by 
technological  or  marketplace  changes, 
joint  Petitioners,  for  example,  supported 
in  their  pleadings  the  establishment  of 
accounts  to  identify  loop  investment  as 
either  copper  or  fiber.  Such  accounts, 
had  we  adopted  them  in  1992,  would  no 
longer  serve  the  purposes  envisioned  by 
their  proponents  because  carrios  have 


since  that  time  developed  proposals  to 
incorporate  a  third  toansmissitm 
mediiun,  coaxial  cable,  into  die  loop. 

45.  While  we  do  not  propoee  to 
amend  Parts  32. 64. 38.  and  89  of  our 
rules  before  authoriziiig  video  dialtone 
services,  we  find  diat  adjustments  are 
necessary  to  fit  video  dialtone  into  our 
regulatory  program.  These  adjustments, 
which  will  be  implemented  on  acaae- 
by-case  basis  and  do  not  require  further 
rulemaking  at  this  time,  ase  explained 
below. 

46.  We  view  the  price  cap  reguJatory 
regime,  and  not  the  Part  36/Part  69  cost 
allocation  scheme,  as  our  primary 
means  of  protecting  the  telephone 
customers  of  price  cap  LECs  from 
unreascnebly  high  rates.  Under  price 
caps,  a  LEC  has  no  guarantee  that  it  will 
be  able  to  recover  increased  costs  in 
telephone  rales.  Its  incentive  to  "shilf 
costs  fiom  video  dialtone  to  r^ulated 
telephone  services  is  thus  greatly 
reduced. 

47.  In  addition,  the  price  cap  baskets 
and  service  categories  limit  the  extent  to 
which  price  reductions  in  one  service 
can  be  offset  by  price  increases  in 
another.  We  conclude  that  a  separate 
price  caps  basket  for  video  dialtone 
services  may  be  necessary  both  to 
protect  interstate  telephone  ratepayers 
and  to  deter  anti-competitive  pricing  of 
video  dialtone  services.  Therefore,  in 
the  Price  Caps  Performance  Review 
docket.  59  FR  23042  (May  4. 1994).  we 
will  seek  comment  on  a  proposal  to 
establish  that  basket 

48.  We  recognize  that  LECs  under  rate 
base/rate  of  return  regulation  (ROR)  or 
the  optional  incentive  plan  may  also 
wish  to  develop  video  dialtone  services. 
Such  carriers  will  bear  the  burden  of 
demonstrating  to  us  how  they  will 
ensure  that  the  costs  of  video  dialtone 
will  not  be  improperly  recovered  in  the 
rates  charged  for  other  interstate 
services.  They,  like  the  price  cap  LECs. 
will  also  be  required  to  comply  with  the 
other  safeguards  adopted  in  the 
Memorandum  Opinion  and  Order  on 
Reconsideration. 

49.  We  deny  requests  by  parties  that 
seek  a  comprehensive  examination  of 
both  jurisdictional  separations  and 
access  chaj:ge  rules  in  this  proceeding. 
As  explained  above,  we  believe  our 
existing  rules  adequately  protect 
consumers  against  improper  cross- 
subsidy  and  anti-competitive  activity  at 
this  time.  As  video  dialtone  systems  are 
implemented  and  we  gain  more 
experience  with  this  new  service,  we 
can  amend  our  rules  if  necessary  or 
appropriate  to  address  unanticipated 
problems  or  results.  We  agree  that  long- 
term  video  dialtone  cost  allocation 
issues  would  be  a  part  of  any 


comprehensive  review  of  Parts  36  or  G9 
We  do  not  think,  however.  Uiat  the 
public  interest  would  be  well  served  by 
postponing  for  consumers  the  benefits 
that  video  dialtone  services  may  offer 
pending  the  commencement  and 
completion  of  such  proceedings. 
Therefore,  and  for  the  reasons  discussed 
in  more  detail  below,  we  reject  requests 
for  adoption  of  video  dialtone-specific 
accouiiting,  oost  allocation,  squuatioos, 
and  pricing  rules  prior  to  granting^deo 
dialtone  authorizations. 

2.  Part  32— UnifotiB  System  Accounts 
for  Telecommunications  Companies 

50.  We  reject  the  parties'  lequesls  that 
we  amend  our  accounting  rules  to 
require  carriers  providing  video  dialtone 
to  segregate  all  video  plant  investment 
in  new  Part  32  accounts  or  sqtarate 
subaccounts.  Fart  32  nrir/Minrit^  rules 
were  designed  to  create  a  stable  beic 
accpimt  structure  that  would  not  raquire 
modifications  as  technologies,  services. 
or  reporting  requirea^nts  change. 

51.  We  further  mnritf^f  that,  in  the 
case  of  video  diahone,  our  regulatory 
infwmation  needs  can  be  sat^ed 
without  making  permanent  '^'"^n  to 
the  accounting  systeai  at  this  time. 
Because  it  would  help  our  nKmiloring 
effort  and  tariff  review  prooess  to  have 
a  record  of  LEC  video  diahone  costs,  we 
hereby  require  that  LECs  offiaring  video 
dialtone  identify  all  video  dialtaae  costs 
by  establishing  two  sets  of  subsidiary 
accounting  records:  one  to  capture  the 
revenues,  investments  and  expenses 
wholly  dedicated  to  video  dialtone.  the 
other  to  capture  any  revenues. 
investm«its  and  expenses  that  are 
shared  between  video  dialtone  and  (he 
provisiiMi  of  other  services.  These 
accounting  records  will  also  as»sl  state 
regulators  in  assuring  that  video 
dialtone  costs  are  not  improperly 
included  in  local  rates.  LECs  authorized 
to  provide  video  dialtone  most  file  a 
summary  of  these  subsidiary  records 
with  the  Commission  on  a  quarteriy 
basis.  All  video  diahone  Section  214 
authorizations  will  be  conditioned  upon 
compliance  with  this  reqinrement.  We 
delegate  to  the  Chief,  Common  Carrier 
Bureau,  the  authority  to  determine  the 
content  and  format  of  the  subsidiary 
accounting  records  as  well  as  the 
quarterly  reports. 

3.  Part  64— Separatian  of  Regulated  and 
Nonregulated  Costs 

52.  We  reject  claims  that  we  should 
amend  Part  64  because  current  rules 
would  not  prevent  LECs  from 
improperly  subsidizing  video  diallotie 
nonregulated  services.  1  o  the  contrary, 
we  conclude  that  existing  Part  64  rules 
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do  not  requixe  modification  to  prevent 
such  an  outcome. 

53.  The  Joint  Cost  rules  set  forth  in 
Part  64  were  formulated  to 
aconnmodate  new  enhanced  services 
offerings  in  an  increasingly  competitive 
telecommimications  environment.  Part 
64,  for  the  most  part,  doeenot  presoibe 
cost  categories  or  allocation  {actors. 
Rather,  each  carrier  selects,  subject  to 
public  comment  and  Commission 
review,  the  cost  pools  and  allocators  it 
needs  to  identify  the  costs  of  all  of  its 
nonregulated  activities.  The 
Commission  chose  this  approach 
because  it  believed  that  me  mix  of 
nonregulated  activities  and  the 
organizational  structure  would  vary 
widely  from  carrier  to  carrier,  and  that 
a  single,  prescribed  manual  could  not 
adequately  encompass  the  possible 
variations.  No  party  has  shown  that 
video  dialtone-related  nonregulated 
products  and  services  will  eidiibit, 
initially,  lisss  variety  than  other 
nonregulated  activities,  or  will  be  more 
ameiul>le  to  uniform  treatment. 
Similarly,  parties  that  object  to  the 
aggregation  of  video  dlhltone-related 
nonregulated  costs  with  the  costs  of 
other  nonregulated  activities  fiail  to 
explain  what  valid  regulatory  purpose 
of  this  Commission  would  be  served  by 
revisiting  our  detomination  in  the  Joint 
CostOrder,  52  FR  6557  (March  4. 1987). 
to  avoid  product-specific  cost 
allocations  to  nonregulated  products 
and  services.  Therefore,  we  decline  to 
promulgate  video  dialtone-specific  cost 
allocation  rules  fw  nonregulated 
activities  related  to  video  dialtone 
service  at  this  time.  However,  we  may 
require  imiformity  in  the  video  dialtone 
cost  allocation  procedures  in  the  fiitiire 
as  we  gain  experience  with  video 
dialtone  services  and  LEC  Part  32 
subsidiary  accounting  records. 

54.  Under  our  niles,  interested 
parties,  as  well  as  the  Commission,  will 
have  ample  opportxmity  to  review  the 
application  of  Part  64  to  video  dialtone- 
related  nonregulated  ofiierings.  All  LECs 
with  $100  million  or  more  in  annual 
operating  revenues  are  required  to  keep 
their  current  Part  64  Cost  Allocation 
Manuals  (CAMs)  on  file  with  this 
Commission.  To  assist  State  regulators 
and  other  interested  parties  in  tracking 
video  dialtone-related  CAM  filings,  we 
hereby  require  that  any  LEC  receiving 
authorization  to  provide  video  dialtone 
file  CAM  amendments  within  thirty 
days  after  the  effective  date  of  the 
Section  214  authorization  and  at  least 
sixty  days  prior  to  providing 
noiuegulated  products  or  Services 
related  to  video  dialtone.  Video 
dialtone-related  CAM  amendments  are 
subject  to  public  comment  and  will  be 
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closely  scrutinieed  by  the  Conunission. 
Qianges  to  timi  >  repeating  procedures, 
cost  apportioni  lent  tables,  and  the 
affiliate  transac  Ions  statement  can,  if 
necessary,  be  si  ispoided  for  up  to  180 
days,  aftn  whifh  the  Bureau  may  either 
allow  the  new  f  rocedures  to  become 
effsctive  or  prescribe  different 
procedures. 

4.  Part  36— Juri  idictional  Separations 

55.  We  dedii  te  the  parties'  requests 
that  we  institut^  at  this  time  Federal- 
State  Joint  Boasd  proceedings  to  amend 
our  Part  36  jurttdictianal  separations 
rules  for  video  nialtone  service.  For  the 
time  being,  LECs  will  allocate  regulated 
video  dialtone  investment  and  expenses 
between  the  St$te  and  Federal 

accordance  with 
'o  ensure  that  our 
have  untoward  effects 

atory  jurisdiction, 
the  Common  Carrier 
'  the  impact  of  video 
itions  results  and  on 
intrastate  local  [telephone  rates,  and  to 
report  its  findiegs  periodically  to  this 
Commission.  Tfiis  course  of  action  will 
provide  us  and  State  regulators  with  the 
practical  expeaence  and  the  data 
necessary  to  nWke  appropriate  decisions 
concerning  thej  future  of  the  Part  36 
rules.  I 

56.  Joint  Petlioners  and  others  have 
complained  thit  existing  separatirais 
rules  would  assign  to  the  States  75%  of 
increased  loop  costs  attributable  to 
video  dialtonei  but  no  video  dialtone 
revenues.  Thisargument  is  premised  on 
our  jurisdictional  determination  in  the 
Second  Reponand  Order,  which  we 
now  modify  oQ  reconsideration.  Thus, 
regiilated  vide^  dialtone  services  of  a 

e  nature  may  be  tariffed 
jurisdiction.  Hie 
.trastate  video  dialtone 

Id  help  offset  aiw  increase 

caused  by  L^ 
eo  dialtone  services  and 

y  local  rate  increases, 
g  to  institute  a  Joint 
Board  proceecUng  to  address  issues 
raised  by  the  phrticiilar  video  dialtone 
proposals  now  pending  before  the 
Commission,  we  do  not  mean  to  imply 
that  we  will  n4ver  revisit  Part  36. 
Indeed,  it  appears  likely  that,  as 
telecommunicitions  networks  and  the 
marketplace  et  olve,  the  separations 
rules  will  requ  n  revision,  hi  our 
judgment,  hov  ever,  it  is  too  som  to 
be^  proceed  ngs  to  propose  specific 
rule  changes  if  this  area.  Video  dialtone 
is  but  the  first  of  what  we  expect  to  be 
an  array  of  broadband  services,  and  the 
current  video  ^ialtone  proposals  may  or 
may  not  be  re{  resentative  of  the  manner 
in  which  thos4  services  will  use 
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network  faciUties,  or  of  the 
jurisdictional  mix  of  those  services. 
Under  these  circumstances,  scarce 
Federal  and  State  r^ulatory  resources 
should  not  be  expended  to  craft 
separatitms  rules  tailored  to  video 
dialtone. 

58.  We  will  take  the  following  steps 
to  help  ensure  that  local  telephone 
ratepayers  are  not  being  harmed  by  the 
advent  of  video  dialtone — a  preeminent 
concern  of  State  commenters.  We  direct  . 
the  Common  Carrier  Bureau  to  develop  ( 
a  data  collection  program  that  will  track 
the  impact  of  video  maltone  on  both     I 
separations  results  and  intrastate  * , 
telephone  rates.  As  part  of  tius  program, 
the  Bureau  will  require  all  carriers 
offering  video  dialtone  to  submit  . 
detailed  explanations  of  how  they  are    t 
applying  tlus  Part  36  rules,  as  well  as     ^ 
Parts  32. 61.  and  64,  to  video  dialtone    1 
investments  and  expenses.  The  Biueau 
will  report  is  results  periodically  so  that 
this  Commission  and  State  regulators 
can  determine  when  and  if  rule  changes 
or  other  actions  appear  necessary. 

59.  We  also  will  open  an  inquiry    .   / 
proceeding  focusing  on  a  matter  of       \ 
paramount  concern  to  both  Federal  and , 
State  regulators— the  implications  for 
the  jurisdictional  separations  process  of 
the  introduction  of  new  technologies, 
including  broadband  technology,  into 
LEC  networks.  This  proceeding  will 
provide  a  forum  for  exploring  tixe 
broader  separations  policy  issues  raised 
by  continuing  changes  in  network 
tedmology.  of  whidi  video  dialtone  is 
but  one  example.  The  inquiry  also  will 
be  a  vehicle  for  updating,  in  light  of 
actual  video  dialtone  experience,  the 
record  created  in  the  instant  proceeding! 
We  strongly  encoiuBge  active  State 
commission  involvement  in  our  inquiry 
and  seek  to  establish  a  dialogue  between 
State  and  Federal  regulators  on  these 
issues.  The  information  we  gather  in 
this  inquiry  could  serve  as  a  basis  for      i 
future  rulemaking  proposals  as  we  , 
examine  our  existing  mles  in  light  of  the 
evolving  nature  of  L£C  networks. 

60.  State  commissions,  of  course,  bear 
the  primary  responsibility  for  ensuring 
that  intrastate  rates  are  reasonable.  We 
emphasize  that  neither  our  decisions  in 
this  proceeding  nor  our  actions  cm  the 
various  video  dialtone  Section  214  . 
applications  preempt  the  State              '^ 
commissions  from  disallowing  from 
local  telephone  service  rates  any  video 
dialtone-related  costs  that  do  not  meet 
their  own  standards  for  inclusion  in 
rates. 

61.  Finally,  some  parties  contend  that 
Section  410(c)  of  the  Communications 
Act  legally  compels  us  to  refer  all 
separations  issues,  including  use  of 
common  plant  for  video  dialtone,  to  a 
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Joint  Board.  Although  Section  410(c) 
requires  the  Coranrission  to  refer 
separations  issues  to  a  Joint  Board  upon 
inMiiuting  a  notice  and  comment 
ndnmaking  proceeding,  we  ate  not 
proposmg  to  modify  any  separations 
nUes  here  but  are  simply  applying  our 

existing  rules.  We  oondude  that  we 
have  the  authority  to  apply  eadstii^ 
jurisdictional  separations  rules  during 
the  initial  phase  of  video  dialtcme 
service  deployment  Our  initial 
determinations  regarding 
implementation  of  existing 
jurisdictional  separations  to  video 
dialtone  are,  of  course,  subject  to 
revision  as  we  gain  further  e)qieaience 
with  video  dia&ne. 

5.  Part  69— Access  Charge-Cost 
Allocations  and  Rate  Structure 

62.  We  conclude  that  access  to  the 
basic  video  dialtone  platform  is  a  fbnn 
of  interstate  access  to  the  extent  it  is 
used  to  ToxAe  interstate  video 
programming  to  end  users.  We  also 
conclude  that  a  separate  access  charge 
category  for  video  dialtone  may  be 
desirable  to  help  ensure  that  interstate 
video  diakoae  costs  are  not  recovered 
throu^  charges  for  access  services 
provided  to  interexchange  carriers. 

63.  We  decline,  however,  to  prescribe 
a  new  rate  eiemoit  or  to  initiate  a  notice 
of  pn^Kised  rulemaking  at  this  time.  We 
recognize  that  the  access  pharge  rules 
define  rate  elements  estabUshed  for 
traditional  telephone  fiualities.  Video 
dialtone  may  use  both  new  and  existing 
network  facilities  to  deliver  services  in 
ways  not  contemplated  at  the  time  the 
Part  69  luies  were  written.  Because 
video  dialtone  is  a  nascaat  service, 
though,  and  in  U^  of  the  wide  variety 
of  possible  video  dialtone  architectures 
LECs  may  employ,  we  find  that  tfiere  is 
a  significant  risk  that  any  uniform  rate 
structure  we  would  prescribe  now 
would  fail  to  produce  rate  elements  that 
logically  match  each  carrier's  video 
dialtone  offering.   > 

64.  Instead,  as  the  Commission  has 
done  in  the  past  wifli  odier  new 
services,  we  will  require  local  telephone 
companies'that  widi  to  offer  video 
dialtone  services  to  file  petitions  for 
waiver  of  our  Part  69  rules  prior  to  die 
establishment  of  a  pwmanent  video 
dialtone  rate  structure.  The  waiver 
process,  as  an  interim  solution,  will 
afford  all  interested  parties  an 
opportimity  to  participate,  and 
challenge  ot  support  the  rate  structure 
proposed  hy  Ae  local  telephone 
company.  The  weiver  process  will  also 
provide  a  forum  for  reviewi^  the  cost 
allocation  proposals  of  RCHl  and 
opti<mal  incentive  plan  carriers. 


6.  Part  61— Price  Cap  Treatment 

65.  Wecondude  that  (Hioe  c^  local 
telephone  companies  should  oootinue 
to  be  subject  to  the  existing  price  cap 
rules  for  their  provisi<m  of  video 
dialtone  services. 

66.  We  also  conclude  that  video 
dialtone  service  is  a  "new  service" 
under  our  price  cap  rules.  New  aerrices 
are  services  that  "add  to  the  range  of 
options  aheady  available  to  custooiais." 
In  ccotnst  to  restnictured  services, 
which  involve  the  reamngement  of 
existing  services,  video  dialtone  adds  to 
the  range  of  options  for  customers 
because  multiple  video  {Hogrammers 
will  have  access  to  a  basic  common 
carrier  platform  far  ibe  first  tim&  Video 
dialtone  thus  differs  from  a  caniers's 
provision  of  channel  service  or  other 
video  transport  services. 

67.  Local  telephone  companies  will  be 
required  to  make  a  cost-based  showing 
under  the  price  caps  new  services  test 
to  establish  initial  video  dialtone  i»ices. 
As  explained  befow,  this  test,  as  applied 
in  established  tariff  review  processes, 
provides  an  adequate  vehicle  for  fall 
consideration  of  the  reaeonablenees  of 
proposed  video  dialtone  rates.  We 
therefore  find  it  unnecessary  to  initiate 

a  rulemaking  to  develop  new,  video 
dialtone-specific  tariffing  requirements. 
We  also  conclude  that,  given  our  current 
dearth  of  experience  v«th  video  dialtone 
t&riffs,  it  would  be  both  preraatore  and 
counterproductive  to  attempt  to 
promulgate  such  rules  at  this  time.  The 
first  few  tariff  proceedings  will  ptwide 
a  Ear  more  concrete  and  realistic  factual 
context  for  future  decision  making  than 
would  be  developed  in  a  general 
rulemaking  proceeding. 

68.  ApjAication  of  the  LEC  Price  Cap 
New  Services  Test.  We  decHne  to  amend 
the  new  services  test  specifically  for 
video  diahone  services.  The 
Commission  cunwitly  hasgeneralfy 
applicable  rules  in  place  that  specify  the 
cosr support  that  must  be  submitted 
with  any  new  service  tariff,  mchiding  a 
video  dialtone  tariff.  Pursuant  to  these 
rules,  carriers  must  submit  engineering 
studies,  time  and  wage  studies,  or  other 
cost  accounting  studies  to  identify  the 
direct  costs  of  video  dialtone.  LECs  have 
proposed  a  number  of  different  networic 
architectures  for  video  diakone,  and 
there  are  wide  variations  in  the  manner 
in  whidi,  and  the  degree  to  wrhich,  LECs 
are  proposing  to  integrate  their  video 
dialtone  systems  with  their  telephone 
networks.  This  diversity  and 
experimentation,  which  we  view  as 
beneficial  to  the  developmoit  of  a 
modem  telecommunications 
infi^stnicture.  precludes  us  fit>m 
adopting  a  one-siae-fits-all  rule  for  the 


identification  of  video  Hialtnn^i  direct 
costs.  The  tariff  review  process,  whidi 
includes  the  possibility  of  tariff 
investigations  under  Se<^on  204(i^  will 
allow  close  examination  of  each  LEC 
proposal  and  enable  us  to  require  such 
cost  information  as  may  be  necessary  to 
evaluate  each  proposaL  If  the 
application  of  our  existing  rules  has 
unintended  consequences,  or  if  the 
process  reveals  systematic  problems,  we 
will  revisit  our  dietennination  to  refy  oo 
existing  procedures. 

69.  We  conclude,  however,  that  it  is 
important  that  we  provide  more  qiecific 
guidance  regarding  the  identification  of 
direct  costs  in  video  dialtone  tarifb  *han 
is  ordinarily  giveiL  LECs  may,  over 
time,  make  large  investmoits  to  upgrade 
their  networks  for  video  dialtone  and 
other  broadband  services.  The  large 
amounts  of  investment  involved,  and 
the  serious  concerns  about  ooas- 
subsidization  expressed  in  the  reooid  of 
the  instant  proceleding.  suggest  that 
video  dialtone  rates  will  be  sul^ect  to 
intense  scrutiny.  We  conclude  that  the 
video  dialtone  tariff  review  proceas  will 
proceed  more  smoothly,  and  LGCs  and 
interested  parties  will  be  able  to 
participate  more  constructively,  if  they 
better  understand  our  expectations  in 
advance  of  tariff  filinpc 

70.  Because  video  Sialtoae  is  an 
essential  component  of  a  multichannel 
video  service  that  will  comp^e  directly 
with  cable  television  opecaton  and 
other  multichannel  video  programming 
providers.  LECs  may  have  an  incentive 
to  understate  the  direct  costs  of  the 
service  in  order  to  set  unreasonably  knv 
prices  and  engage  in  cross- 
subsidization.  Therefore,  as  explained 
below,  we  will  require  the  LECs  to 
subniit  with  their  video  dialtone  tarifb 
a  more  detailed  and  complete 
identification  of  direct  costs  tlian  we 
have  generally  required  in  other  new 
services  filings. 

71   Under  our  established  piactioe, 
direct  costs  include  the  costs  and  cost 
components  associated  with  the  primary 
plant  investment  that  is  used  to  provide 
the  service.  In  the  case  of  video 
dialtone.  some  of  these  plant  costs  will 
be  Incremental  costs  ai^nri^yted  with 
plant  dedicated  to  video  dialtone 
service.  The  direct  costs  of  video 
dialtone  will  also  include  any 
incremental  costs  that  are  asffwiatffd 
with  shared  plant  used  to  provide  video 
dialtone  and  other  services,  that  is,  oosis 
of  shared  plant  that  are  caused  by  the 
carrier's  decision  to  offer  video  dialtone 
service.  In  reviewing  video  diahone 
tarifEs,  we  will  scrutinize  the  basis  on 
which  those  costs  are  identified  and 
included  in  the  proposed  charges  for 
video  dialtone  services.  We  recognize 
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and  accept  the  challenges  inherent  in 
determining  which  costs  are  truly  the 
consequences  of  a  earner  s  decision  to 
provide  video  dialtone  service,  i.e..  are 
incremental  costs 

72.  Moreover,  we  expect  LECs  to 
include  in  direct  costs  a  reasonable 
allocation  of  other  costs  that  are 
associated  with  shared  plant  used  to 
provide  video  dialtone  and  other 
services.  We  will  scrutinize  the  basis  on 
which  those  costs  are  identified  and 
included  in  the  proposed  charges.  An 
LEC  allocating  an  extremely  low 
proportion  of  these  other  costs  of  shared 
plant  to  video  dialtone  will  be  expected 
to  provide  a  strong  justification  for  that 
approach,  and  we  do  not  anticipate 
accepting  a  0%  allocation  of  the 
common  costs  of  shared  plant  as 
reasonable. 

73.  Ordinarily  carriers  decide,  in  the 
first  instance,  whether  to  include  in 
their  direct  cost  studies  any  categories 
of  costs  (investment  and  expenses)  in 
addition  to  primary  plant.  For  video 
dialtone,  however,  we  direct  carriers  to 
treat  costs  in  other  accounts  as  direct 
costs  if  those  costs  are  reasonably 
identifiable  as  incremental  costs  of 
video  dialtone  service.  Examples  of 
accounts  that  might  include  reasonably 
identifiable  incremental  costs  of  video 
dialtone  are  those  to  which  carriers 
book  costs  associated  with  land, 
buildings,  network  administration, 
testing,  engineering,  plant  operations 
administration,  product  management, 
sales,  advertising,  customer  services, 
and  l«al. 

74.  For  purposes  of  the  new  services 
test,  all  costs  not  treated  as  direct  costs 
are  classified  as  overheads.  Carriers  bear 
the  burden  of  justifying  why  their 
overhead  loadings  do  not  produce  a 
final  rate  that  is  unreasonably  high.  As 
with  shared  plant,  we  will  also  require 

a  strong  justification  for  allocation  of 
extremely  low  overheads  to  video 
dialtone  service,  and  would  not 
anticipate  accepting  a  0%  allocation  of 
overhead  as  reasonable.  At  the  same 
time,  we  emphasize  that  we  are  not 
seeking  to  saddle  video  dialtone  with  an 
unreasonable  proportion  of  overheads 
and  other  common  costs.  We  hope  and 
expect  that  video  dialtone  will  be  a 
successful  service  in  the  marketphice, 
and  therefore  contribute  to  the  recovery 
of  common  costs.  We  recognize  that 
imposing  excessive  cost  burdens  on 
video  dialtone  could  diminish  demand 
and  fKJSsibly  overall  revenues  and 
therebjr  thwart  these  objectives. 
Accordingly,  the  effects  of  price  changes 
on  video  diahone  demand  should  be 
given  due  consideration  in  determining 
what  constitutes  a  reasonable  allocation 
of  common  costs  and  overheads.  In  this 
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regard,  we  will  fecrutiniw  the  oasis  for 
claims  and  proj^tions  of  demand 
elasticities  subitiitted  in  support  of 
proposed  video  dialtone  rates.  And,  of 
course,  our  rulep  will  provide  interested 
parties  ample  oi)portu^ty  to  comment 
on  these  claimsjand  projections. 

75.  In  implententing  tnis  specific 
guidance,  we  direct  the  Chief,  Common 
Carrier  Bureau,  lo  ensure  that  video 
dialtone  carrier  file  all  the  information 
necessary  for  pi  rposes  of  evaluating  the 
costs  of  providi  ig  video  diahone  service 
and  the  reason^>leness  of  the  proposed 
cost  allocations  and  overhead  loadings. 
We  further  direct  the  Chief,  Common 
Carrier  Bureau,  to  consider  whether  the 
Bureau  should  4dopt  specific  minimum 
requirements,  i4cluding  the  possible  use 
of  standardized  jformats,  for  the 
supporting  documentation  that  video 
dialtone  providers  must  furnish  with 
their  proposed  thriffs.  We  note  that  the 
Bureau  previously  has  adopted  such 
requirements  in  connection  with  the 
LECs'  aimual  actess  tariff  filings,  as  well 
as  tariffs  filed  tcj  provide  specific 
services,  such  ai  Open  Network 
Architecture  (OKA)  and  Expanded 
Interconnectionjservices.  The  goal  of 
any  such  requirements  would  be  to 
make  the  reviewj  of  video  dialtone  tariffs 
by  the  Bureau  aid  interested  members 
of  the  public  mqre  expeditious  and  less 
costly.  In  additito  to  making  the  tariff 
review  process  i  lore  accessible  to 
interested  partie  s,  the  establishment  of 
minimum  stand  u-d  format  and 
information  req  lirements  would 
facilitate  their  a  lility  to  participate  in  a 
meaningful  way 

76.  VVe  tentati  /ely  conclude  that  a 
separate  price  a  p  basket  for  video 
dialtone  would  lelp  prevent  improper 
cross-subsidizat  on  by  preventing  local 
telephone  comp  mies  fi-om  offsetting  a 
price  reduction  or  video  dialtone 
service  with  an  ncrease  in  rates  for 
other  regulated :  nterstate  services. 
However,  it  is  m  it  necessary  to  establish 
this  basket  now.  on  an  interim  basis. 
Because  no  tarif  s  for  permanent  video 
dialtone  service  lave  yet  been  filed,  it 
is  unlikely  that  t  ny  such  tariff  will  go 
into  effect  prior  o  January  1, 1995.  July 
1. 1996  is  thus  t]  le  earliest  date  on 
which  a  video  d  altone  service  could  be 
included  in  a  pr  ce  cap  index.  We 
therefore  will  se  tk  comment  on 
establishing  a  separate  price  cap  basket 
for  video  dialtonB  service  in  a 
supplemental  nc  tice  in  the  LEC  Price 
Cap  Performano  f  Review. 

77.  At  this  tim  5  we  will  not  address 
the  merits  of  whither  basket-by-basket 
earnings  calculation  should  be  required. 
We  recognize  thi  t  investment  in  video 
dialtone  facilitie  i  may  generate  costs 
that  will  have  an  impact  on  sharing. 


Issues  regarding  sharing,  however,  are 
being  examined  in  the  LEC.  Price  Cap 
Petformance  Review.  In  the  near  term, 
we  will  continue  to  determine  sharing 
and  lower  end  adjustments  on  an 
overall  interstate  basis. 

/.  Two-level  Regulatory  Framework  and 
Application  of  Other  Enhanced  Service 
Safeguards 

78.  We  now  affirm  our  decision  in  the 
Second  Report  and  Order,  to  adopt  a 
two-level  regulatory  fi-amework  for 
video  dialtone  services  and  to  require 
the  BOCs  and  GTE  to  comply  with  our 
existing  enhanced  services  safeguards. 
In  adopting  a  two-level  regulatory 
fi'amework,  we  noted  that  this 
dichotomy  tracks  our  existing  regulatory 
framework  for  LEC  basic  and  enhanced 
services.  We  do  not  think  the  public 
interest  would  be  well-served  by 
adopting  a  different  set  of  rules  for 
video  dialtone  services,  particularly 
given  that  LECs  will  provide  both  video 
and  non-video  offerings  through  these 
systems.  Moreover,  the  two-level 
fi^mework  should  promote  competition 
and  broaden  consumer  choice.  The 
level-one  common  carrier  platform  will 
enable  multiple  video  service  providers, 
for  the  first  time,  to  obtain  access  on  a 
nondiscriminatory  basis  to  the  basic 
network  functions  that  will  allow  such 
service  providers  to  distribute  their 
services  to  consumers.  Requiring  LECs 
to  offer  nonregulated  services  subject  to 
existing  safeguards  for  the  provision  of 
such  services  will  help  ensure  that  LECs 
are  not  able  to  compete  unfairly  with 
other  enhanced  service  providers  and 
that  LECs  cannot  bundle  enhanced  and 
nonregulated  services  with  basic 
services  in  order  to  impede  competition. 
•  79.  We  also  affirm  the  Commission's 
decision  to  apply  existing  enhanced 
service  safeguards  to  BOC  and  GTE 
provision  of  nonregulated  level-two 
video  dialtone  services.  No  party  offers 
ai>y  new  evidence  or  argument  that 
would  persuade  us  that  this  decision 
should  be  revised. 

80.  We  also  reject  arguments  that  we 
should  adopt  more  stringent 
requirements  at  this  time,  such  as 
requiring  LECs  to  offer  all  level-two 
services  through  a  separate  subsidiary. 
Here  again,  commenters  have  raised  no 
new  issues  or  arguments.  We  havb 
found  that  separate  subsidiary 
requirements  for  enhanced  services 
impose  inefficiencies  and  other  costs, 
and  that  discrimination  and  cross-  ' 
subsidization  can  be  policed  adequately 
through  less  onerous  means.  No  party 
has  shown  that  provision  of  video- 
related  enhanced  services,  which  at  this 
time  do  not  include  video  programming 
itself,  is  so  fundamentally  different  from 
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provision  of  other  enhanced  services  as 
to  require  a  different  regulatory  regime. 
We  do,  however,  make  one  minor 
change  to  our  nonstructural  safeguards. 
Currently,  the  BOCs  and  GTE  must  file 
nondiscrimination  reports  on  their 
installation  and  maintenance  of  49 
categories  of  basic  services.  To  adapt 
this  requirement  to  video  dialtone,  we 
require  the  BOCs  and  GTE  to  add  an 
additional  service  category  for  video 
dialtone  delivoy  service.  We  note  that 
the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  recently  vacated  in 
part  and  remanded  the  BOC  Safeguards 
Order,  on  the  ground  that  the 
Commission  had  not  adequately 
explained  how,  without  full  unbundling 
of  BOC  networks  under  ONA, 
discrimination  could  be  prevented  in 
the  absence  of  structural  safeguards.  We 
delegate  to  the  Common  Carrier  Bureau 
authority  to  establish  interim  measures 
to  govern  BOC  provision  of  enhanced 
services,  including  video  dialtone- 
related  enhanced  services,  if  and  when 
this  decision  becomes  effective. 

81.  Finally,  in  the  Second  Report  and 
Order,  we  stated  that  we  would  review 
our  video  dialtone  rules  and  policies  in 
1995.  Such  review  no  longer  appeara  to 
be  necessary  in  Ught  of  the  detailed 
examination  we  have  imdertaken  in  the 
Memorandum  Opinion  and  Order  on 
Reconsideration  of  those  rules  and 
policies,  as  well  as  our  continuing  work 
on  major  video  dialtone  issues  through 
the  CPNI  data  request  and  the  Third 
Further  Notice  of  Proposed  Rulemaking. 
Indeed,  we  are  concerned  that  the 
regulatory  uncertainty  that  could  stem 
from  another  comprehensive  review  of 
video  dialtone  rules  and  policies  could 
discourage  video  dialtone  deployment 
pending  that  review.  For  these  reasons, 
we  will  not  initiate  a  formal  review  of 
our  video  dialtone  rules  and  policies  in 
1995.  Nevertheless,  we  will  continue  to 
monitor  the  evolution  of  video  dialtone 
and  oversee  its  implementation  in 
specific  applications  through  the 
Section  214  prdcess  and  the  tariff 
review  process.  In  addition,  if  in  the 
future  it  becomes  apparent  that  we 
should  modify  aspects  of  our  video 
dialtone  rules  and  policies,  we  will 
initiate  a  proceeding  to  do  so. 

/.  Joint  Marketing  and  Customer 
Proprietary  Network  Information 

82.  We  affirm  our  decision  to  permit 
LECs  to  engage  in  joint  marketing  of 
basic  and  enhanced  video  dialtone 
services,  as  weU  as  of  basic  video  and 
nonvideo  servi^.  We  also  affirm  our 
decision  to  apply  existing  CPNI  rules  to 
video  dialtone  at  this  time. 
Nevertheless,  we  direct  the  BOCs  and 
GTE,  the  carriers  to  which  our  CPNI 


rules  currently  apply,  to  provide  us  with 
additional  information  about  the  kinds 
of  CPNI  to  which  they  will  have  access 
as  a  result  of  providing  video  dialtone 
service  so  that  we  may  obtain  a  better 
record  in  assessing  whether  existing 
CPNI  rules  best  balance  the  various 
interests  that  are  implicated  by  the  use 
of  CPNI  in  the  video  dialtone  context. 

83.  We  permit  LECs  to  engage  in  joint 
marketing  of  basic  and  enhanced  video  * 
services,  and  of  basic  video  and 
nonvideo  services,  because  we  believe 
that  the  benefits  of  permitting  joint 
marketing  outweigh  any  advferse  effect 
on  competition.  Joint  marketing  can 
offer  consumers  the  convenience  of  one- 
stop  shopping  both  for  basic  telephone 
and  video  dialtone  services  and  for 
basic  and  enhanced  video  dialtone 
services.  Through  joint  marketing,  LECs 
will  be  able  to  increase  customer 
awareness  not  only  of  the  video  dialtone 
system  generally,  but  of  enhanced 
features  and  functions  available  on  that 
system.  This  awareness  will  benefit 
programmer-customers  as  well  as  end 
users  and  result  in  greater  usage  of  the 
video  dialtone  platform.  At  the  same 
time.  LECs  will  be  able  to  market  video 
dialtone  services  in  the  most  efficient 
maimer  possible,  avoiding  the  costs 
imposed  by  structural  separation. 

84.  The  record  in  this  proceeding  does 
not  support  a  finding  that  joint 
marketing  of  video  and  telephony 
services  will  have  an  anticompetitive 
impact  on  the  provision  of  video 
programming  services  to  end  users. 
While  consumers  moving  to  a  new 
residence  typically  arrange  for 
telephone  service  prior  to  or 
immediately  after  the  move,  they  also 
will  be  arranging  for  other  services  at 
that  time,  including  video  programming 
services.  No  one  has  shown  that  the  first 
call  placed  is  necessarily  to  the 
telephone  company.  More  significantly, 
the  cable  operator,  not  the  telephone 
company,  will  be  the  incumbent  video 
programming  provider  in  the  market. 
We  believe  that  consumers  today  are 
Ukely  to  be  aware  that  they  may  order 
video  programming  services  &t)m  the 
local  cable  operator.  We  also  believe 
that  they  will  do  so  if  the  cable 
operator's  rates  and  programming  are 
preferable  to  those  offered  by 
programmers  on  the  video  dialtone 
network.  Simply  because  telephone 
companies  may  sometimes  have  an 
initial  contact  with  consumers  changing 
residences  in  our  view  does  not 
demonstrate  a  likely  anticompetitive 
effect  or  warrant  a  prohibition  on  joint 
marketing.  We  also  note  that  the  extent 
to  which  LECs  will  market  basic  video 
dialtone  service  to  end  users  is  unclear, 
particularly  since  in  some  video 


dialtone  applications,  LECs  have 
proposed  to  charge  their  programmer- 
customers,  but  not  end  users,  for  basic 
video  dialtone  service.  Moreover,  since 
telephone  companies,  as  common 
carriers,  are  prohibited  from  favoring  a 
particular  video  programmer's  product. 
the  ability  of  LECs  to  market  video 
dialtone  services  to  consumers  will  be 
constrained  in  any  event.  By  contrast, 
cable  companies  with  authorization  to 
provide  telephone  service  can  jointly 
.market  video  and  telephony  services 
without  restrictions  on  favoring 
particular  video  programmers. 

85.  We  also  apply  to  video  dialtone, 
at  this  time,  our  existing  CPNI  rules, 
wdiich  were  recently  upheld  by  the 
United  States  Court  of  Appeals  for  the 
Ninth  Circuit  in  California  v.  FCC.  No 
party  has  provided  evidence  that 
existing  CPNI  rules  do  not  properly 
balance  our  CPNI  goals  relating  to 
privacy,  efficiency,  and  competitive 
equity  in  the  video  dialtone  context. 
Nevertheless,  because  of  the  significant 
privacy  issues  that  are  potentially 
impUcated  by  video  dialtone-related 
CPNI,  we  believe  we  should  obtain 
additional  information  about  such  CPNI 
so  that  we  may  carefully  assess  whether 
existing  CPNI  rules  sufficiently  protect 
customer  privacy  in  the  video  dialtone 
context.  For  example,  we  seek 
information  as  to  whether  LECs,  in 
providing  video  dialtone,  will  have 
access  to  information  about  the  types  of 
programming  that  each  customer  views. 
This  information  would  raise  greater 
privacy  concerns  than  other  CPNI, 
which  does  not  generally  include 
information  about  the  content  of 
customer  communications.  We  are  also 
interested  in  assessing  the  competitive 
value  of  CPNI  obtained  from  video 
dialtone,  as  well  as  the  extent  to  which 
access  to  this  information  promotes  the 
efficient  provision  of  regulated  and 
nonregulated  services  by  LECs. 

86,  In  order  to  obtain  a  better  record 
for  addressing  these  issues,  we  direct 
each  of  the  BOCs  and  GTE  to  file,  within 
ninety  days  of  publication  of  a  summary 
of  the  Memorandum  Opinion  and  Order 
on  Reconsideration  in  the  Federal 
Register,  a  detailed  description  of  the 
types  of  CPNI  to  which  it  anticipates 
having  access  as  a  provider  of  video 
dialtone  service.  We  also  direct  each  to 
explain  how  it  would  plan  to  use  such 
information  in  marketing  video  dialtone 
services  to  video  programmers  or 
consumers.  Other  interested  parties, 
including,  but  not  Umited  to, 
independent  LECs,  may  also  file  at  that 
time  any  information  responsive  to 
these  issues.  After  this  information  is 
filed,  we  will  issue  a  pubUc  notice 
establishing  a  supplemental  pleading 
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cycle  that  will  give  cdl  interested  parties 
the  opportunity  to  comment.  Based  on 
this  record  we  will  then  reassess 
whether  the  public  interest  would  be 
sen'ed  by  modifying  existing  CPNl  rules 
for  video  dialtone  service  and  propose 
any  changes  in  those  rules  that  may  be 
warranted. 

K  Preferential  Access  to  Video  Diahone 

87  In  the  Second  Report  and  Order. 
we  decided  not  to  mandate  preferential 
treatment  for  certain  classes  of  video 
prognmuners  laigely  because  we 
concluded  that  mandatory  preferential 
treatment  is  generally  inconsistent  with 
a  Title  11  common  carrier  regime,  the 
cornerstone  of  which  is  the  provision  of 
ser\-ice  to  the  public  on  the  basis  of 
rates,  terms,  and  conditions  that  are  not 
unreasonably  discriminatory.  We  still 
have  concerns  about  this  issue.  A 
system  of  discoimts  or  £ree  access  for 
certain  video  programmers  could  also 
introduce  economic  distortions  that 
would  restrict  demand  for  video 
dialtone  service.  For  these  and  other 
legal  and  poHcy  reasons,  mandating 
preferential  rates  for  any  specific  class 
of  programmer  may  not  be  compatible 
wiUi  the  public  interest.  On  the  other 
hand,  however,  the  continued 
availability  of  diverse  sources  of 
programming  clearly  serves  the  public 
interest. 

88  We  have  recognized  exceptions  to 
the  general  principle  of 
nondiscrimination  in  the  provision  of 
common  carrier  services.  These 
exceptions  have  been  based  upon  a 
compelling  riiowing  of  need  and  strong 
public  piolicy  ooocems.  Based  on  our 
review  of  tlie  record,  we  conclude  that 
we  do  not  currently  have  a  sound  basis 
for  determining  whether  a  similar 
exception  should  be  made  here,  and  if 
so.ior  which  programmers,  and  to  what 
extent  In  the  Third  Further  Notice  of 
Proposed  Rulanaking.  we  seek 
comment  on  these  issues.  We  also  seek 
comment  on  whether  a  proposal  by  Bell 
Atlantic  that  seeks  to  permit  LECs 
voluntarily  to  provide  preferential  rates 
to  certain  classes  of  programmers  is  or 
could  be  lawful. 

L.  Special  Incentives 

89  The  petitioners  have  not  presented 
any  persuasive  basis  for  the  Commission 
to  modify  its  decision  in  the  Second 
Heport  and  Order,  regarding  special 
incentives.  In  particular,  they  have  not 
persuaded  us  Uiat  our  existing  practices 
fnr  prescribing  depreciation  rates  pose 
an  impediment  to  the  deployment  of 
new  technologies.  Under  our  existing 
rules,  the  Commission  reviews  the 
depreciation  rates  of  each  carrier  on  a 
ihcec  year  rotating  cycle.  Carriers  may 
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also  seek  interim  ipdates  of  their 
depreciation  rates  Based  on  a  review  of 
a  variety  of  service  life  indicators,  the 
Commission  estalflishes  depreciation 
rates  for  each  maf  >r  category  of  plant 
designed  to  recovi  rr  the  carrier's 
investment  over  tf  e  plant's  projected 
remaining  life.  In  ^e  case  of  telephone 
plant,  based  on  th^  most  recent  (1993) 
depreciation  reprfscription  order,  the 
Average  remaining  life  is  9  years  and 
approximately  40toercent  of  the  original 
cost  of  those  racilMies  has  already  been 
taken  as  depreciafton  expense.  We 
believe  thaVour  existing  practices  are 
adequate  to  respond  to  any  acceleration 
in  the  rate  of  techiiological  change  in 
the  provision  of  Mop  facilities.  We  also 
note  that  to  date  we  have  received  more 
than  thirty  video  #ialtone  applications 
proposing  use  of  Advanced  broadband 
networks.  These  applications  provide 
evidence  that  the  piieasiues  we  have 
taken  in  this  proceeding  to  eliminate 
artificial  r^ulatoey  constraints  will  by 
themselves  promi^te  investment  in 
broa(fi>and  netwoiks  and  that  special 
incentives  are  imnecessary. 

M.  Aeconunendal^n  to  Congress 

90.  Although  petitions  for 
reconsideration  d|>  not  lie  against 
reports  to  Congress,  we  nevertheless 
take  this  opportunity  to  affirm  our 
recommendation  that  Congress  amend 
the  1984  Cable  Aijt  to  permit  LECs  to 
provide  video  programming  directly  to 
subscribers  in  their  telephone  service 
propriate  safeguards. 
Second  Report  and 
le  Act's  ban  on  LGC 
provision  of  vide4  programming  was 
originally  enacte(^  to  prevent  LECs  from 
establishing  a  monopoly  position  in  the 
provision  of  videc  services.  Given  the 
enormous  growth  of  the  cable  industry 
during  the  past  d«cade.  the  risk  of 
telephone  companies  preemptively 
eliminating  competition  in  the  video 
marketplace  has  1  issened  significantly. 
While  there  rema:  as  some  risk  of 
anticompetitive  b  thavior  by  the  LECs. 
we  affirm  our  fin<  ing  that  diis  risk  can 
and  should  instea  1  be  addressed 
through  our  video  dialtone  framework 
and  other  appropi  iate  regulatory 
safeguards. 

Final  Regulatory  ^xibility  Analyris 
Statement 


areas,  subject  to 
As  we  noted  in 
Order,  the  1984 


91.  Piusuant  to 


he  Regulatory 


Flexibility  Act  of  .980. 5  U.S.C.  601- 
612.  the  Commiss  on  considered 
whether  this  decii  ion  could 
disadvantage  sma  1  non-vertically 
integrated  cable  sj stems,  wireless  cable 
systems,  and  broadcasters  because  it 
could  supplant  these  video  distribution 
mechanisms.  The  Cnnimission  also 


considered  whether  this  decision  could 
threaten  smaU  businesses  involved  in 
the  video  rental  market  by  eliminating 
the  ciurent  video  distribution  chain.  On 
the  basis  of  the  record,  however,  the 
Commission  determined  that  the  public 
interest  in  a  ccmipetitive  video 
marketplace,  increased  opportunities  for 
development  of  an  advanced 
infrastructure  and  the  promotion  of  a 
diversity  of  video  services,  would  be 
best  served  by  permitting  local 
telephone  companies  to  offer  video 
dialtona 

92.  Copies  of  the  final  regulatory 
flexibility  analysis  are  available  for 
inspection  and  copying.  Monday 
through  Friday,  9  a.m.-4:30  p.m..  in  the 
FCC  Dockets  Reference  Room  (Room 
239).  1919  M  Street  NW..  Washington. 
DC  20554.  The  added  final  regulatory 
fiexibility  analysis  may  also  l^ 
purchased,  as  part  of  the  Memorandum 
Opinion  and  Order  on  Reconsideration, 
from  the  Commission's  copy  contractor. 
ITS.  Inc..  roOTi  246. 1919  M  St.  NW.. 
Washington.  DC  2tX)37.  See  5  U.S.C. 
604(b). 


Orderii^l 

93.  It  is  ordered  that,  pursuant  to 
sefrtions  1. 4.  201-205.  214.  and  220  of 
the  Communications  Act  of  1934,  as 
amended,  and  Section  613  of  the  Cable 
Communicatians  Policy  Act  of  1984, 47 
U.S.C.  151, 154.  201-205,  214. 220.  533. 
the  Memorandum  Opinion  and  Order 
on  Reconsideration,  affirming  in  part, 
and  modifying  in  part,  the  Second 
Report  and  CMer  is  adopted. 

94.  ft  is  further  ordered  that,  the 
Petition  for  Rulemaking  filed  l^  CFA 
and  NCTA  is  denied  in  part  and  graiUed 
in  part  to  &e  extent  indiicated  in  the 
Memorandum  Opinion  and  Order  on 
Reconsideration. 

List  orSitbfects  is  47  CFR  Part  63 

Cable  television.  Communications 
common  carriers.  Reporting  and 
recordkeeping  requirements.  Telephone. 
Video  Dialtona 

Final  Rule  Changes 

Part  63  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  63— [AMENDED] 

1 .  The  authority  citation  for  Part  63  is 
revised  to  read  as  follows: 

AHthority:  Sections  1,  4<i).  4(j).  201-205. 
218,  and  403  (rf  the  Communications  Act  of 
1934.  as  amended,  and  Section  613  of  th? 
Cable  Communications  Policy  Act  of  1984. 
47  U.S.C.  see*.  151, 154(i),  15(j),  201-205. 
218, 403,  and  533  unless  otherwise  noted. 

2.  Section  63.54  is  amended  by 
reviling  paragraph  (d).  and  adding 


paragraphs  (e)(5).  (e)(6).  (f).  and  (g),  to 
read  as  follows: 

§  63.54   Facilities  for  provision  of  video 
progrMnming  t>y  a  telephone  common 
carrier  in  its  telephone  service  area. 

***** 

(d)(1)  Except  as  provided  in  paragraph 
(d)(5)  of  this  section,  nothing  in  this . 
section  shall  be  construed  to  prohibit 
the  provision  of  video  dialtone  services. 

(2)  Nothing  in  this  section  prohibits  a 
telephone  company  fit>m  exceeding  the 
carrier-user  relationship  with  a  video 
programmer  or  video  programmers  by 
providing  services,  and  engaging  in 
activities,  not  related  to  the  provision  of 
video  programming  directly  to 
subscribers  in  its  local  exchange  area. 

(3)  A  telephone  company  may  exceed 
the  carrier-user  relationship  in  its  local 
exchange  area  with  a  video  programmer 
by  providing  enhanced  or  o5ier 
nonregulated  services  related  to  the 
provision  of  video  programming  to  such 
video  programmer,  provided  that  a  basic 
video  platform  is  available  to  70%  of  the 
households  for  which  the  video 
programmer  seeks  such  enhanced  or 
nonregulated  services  and  provided  that 
the  telephone  company  does  not: 

(i)  Determine  how  video  programming 
is  presented  for  sale  to  subscribers  in  its 
local  exchange  service  area,  including 
making  decisions  concerning  the 
bundling  or  "tiering."  or  the  price, 
terms,  or  conditions  on  which  video 
programming  is  ofiiered  to  subscribers  in 
that  area;  or 

(ii)  Have  a  cognizable  financial 
interest  in.  or  exercise  direct  or  indirect 
control  over,  any  entity  that  performs 
any  of  the  activities  listed  in  paragraph 
(d)(3)(i)  of  this  section  within  the 
telephone  Company's  local  exchange 
service  area. 

(4)  A  telephone  company  may  exceed 
the  carrier-user  relationship  with  a 
video  programmer  or  video 
programmers  by  providing  services,  and 
engaging  in  activities,  related  to  the 
provision  of  video  programming  (other 
than  enhanced  or  other  nonregulated 
services),  provided  that  the  telephone 
company  does  not: 

(i)  Determine  how  video  programming 
is  presented  for  sale  to  subscribers  in  its 
local  exchange  service  area,  including 
making  decisions  concerning  the 
bundling  or  "tiering,"  or  the  price, 
terms,  or  conditions  on  which  video 
programming  is  offered  to  subscribers  in 
that  area; 

(ii)  Have  a  cognizable  financial 
interest  in.  or  exercise  direct  or  indirect 
control  over,  any  entity  that  performs 
any  of  the  activities  Usted  in  paragraph 
(d)(4)(i)  of  this  section  within  the 


telephone  company's  local  exchange 
service  area; 

(iii)  Permit  any  video  programmer  to 
participate  in  the  operation  or 
management  of  basic  video  dialtone 
service,  except  as  may  be  authorized  by 
the  Commission;  or 

(iv)  Exceed  the  carrier-user 
relationship  with  any  franchised  cable 
operator  in  the  telephone  company's 
local  exchange  service  area,  or  affiliate 
of  such  cable  operator,  except  to:  lease 
cable  drop  wires,  in  accordance  with 
paragraph  (d)(5)  of  this  section,  or  to 
provide  enhanced  or  other  nonregulated 
services,  in  accordance  with  paragraph 
(d)(3)  of  this  section. 

(5)  A  telephone  company  may  not 
acquire  cable  facilities  in  its  local 
exchange  service  area  for  use  in 
providing  video  dialtone  service,  or 
services  related  to  the  provision  of  video 
programming  directly  to  subscribers. 
Notwithstanding  the  above,  a  telephone 
company  may  acquire  cable  facilities  in 
its  local  exchange  service  area  for  use  in 
providing  common  carrier  chaimel 
service,  subject  to  Section  214 
certification  and  compliance  with  the 
Commission's  rules.  A  telephone 
company  may  also  lease  drop  wires 
from  a  franchised  cable  operator  in  its 
local  exchange  service  area,  provided 
that:- 

(i)  Such  lease  is  for  a  nonrenewable 
term  of  three  years  or  less;  and 

(ii)  The  telephone  company  does  not 
obtain  exclusive  rights  to  use  such  drop 
wires,  or  otherwise  unreasonably 
restrict  the  access  of  any  video 
programmer  to  any  of  the  cable 
operator's  drop  wires. 

(e)*  •  • 

(5)  Interests  writh  rights  of  conversion 
to  equity,  including  debt  instnunents. 
warrants,  convertible  debentures,  and 
options,  shall  not  be  included  in  the 
determination  of  cognizable  ownership 
interests  unless  and  until  conversion  is 
affected. 

(6)  Attribution  of  ownership  interests 
in  a  video  programmer  that  are  held 
indirectly  by  any  party,  other  than  an 
investment  company,  through  one  or 
more  intervening  entities,  will  be 
determined  by  successive  multipfication 
of  the  ownership  percentages  for  each  - 
link  in  the  vertical  ovtmership  chain, 
and  application  of  the  relevant 
benchmark  to  the  resulting  product, 
except  that  wherever  the  ownership 
jwrcentage  for  any  link  in  the  chain 
exceeds  50%,  it  shall  not  be  included 
for  purposes  of  this  multiplication.  (For 
example,  if  A  owns  10%  of  company  X. 
which  owns  60%  of  company  Y,  which 
owns  25%  of  a  video  programmer,  then 
X's  interest  in  the  video  programmer 
would  be  25%  (the,same  as  Y's  interest 


since  X's  interest  in  Y  exceeds  50%). 
and  A's  interest  in  the  video 
programmer  would  be  2.5%  (0.1  x 
0.25)).  Under  tiie  5%  attribution 
benchmark.  X's  interest  in  video 
programmer  would  be  cognizable,  while 
A's  interest  would  not  be  cognizable. 
Paragraph  (e)(2)  ofthis  section  governs  * 
stock  ownership  interests  held  by  an 
investment  company  in  a  corporation. 

(f)  Nothing  in  this  section  prohibits  a 
telephone  company  from  providing 
video  programming  directly  to 
subscribers  outside  its  telephone  service 
area  or  from  owning  video  programming 
that  an  unaffiliated  video  programmer 
directly  provides  to  subscribers  in  the 
telephone  company's  service  area. 

(g)  As  used  in  this  section,  the  term 
"video  programmer"  shall  mean  any 
entity  that  provides  video  programming 
either  directiy  or  indirectly  through  an 
affihate.  directiy  to  subscribers.  Any 
entity  shall  be  deemed  to  "provide" 
video  programming  if  it  determines  how 
video  programming  is  presented  for  sale 
to  subscribers,  including  making 
decisions  concerning  the  bundling  or 
"tiering."  or  the  price,  terms,  or 
conditions  on  which  video 
programming  is  offered  to  subscribers. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  94-30241  Filed  12-9-94:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highwray  Administration 

49  CFR  Parts  387,  391, 392.  and  397 
RIN  212S-A039 

FedeiBl  Motor  Carrier  Safety 
Regulations;  Technical  Amendments 

agency:  Federal  Highway 
Administration  (FHWA).  DOT 
ACTION:  Final  rule;  technical 
amendments. 


SUMMARY:  This  document  amends  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSR)  to  provide 
nomenclature  changes  that  will  revise 
and  update  certain  regulatory  references 
and  terms.  Additionally,  amendments 
are  being  made  to  revise  existing 
hazardous  materials  classifications  and 
descriptions  to  conform  with  the  United 
Nations'  Recommendations  on  the 
Transportation  of  Dangerous  Goods. 
Finally,  a  Schedule  of  Limits  chart 
pertaining  to  motor  carriers'  financial 
responsibility  has  been  removed 
because  the  information  it  contained. 
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was  duplicative  of  that  m  another  chart 
elsewhere  in  the  regulations. 
EFFECTIVE  IMTE:  This  rule  is  effective 
January  11. 19S5. 

FOR  FUfmcR  mromMKH  contact:  Mr. 

Brad  A.  Tiullinger,  Office  of  Motor 
Carrier  Standards,  (202)  366-5764.  or 
Mr.  Rajrmond  Cuprill.  Office  of  the 
Chief  Counsel.  (202)  36&-0834.  Federal 
Highway  Administration,  Department  of 
Transportatitm.  400  Seventh  Street, 
SW..  Washington.  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.in.. 
e.t..  Monday  thitHi^  Friday,  except 
Federal  holidays. 
SUPflfMENTARY  MFOnMATNM:  The 
Researtji  and  Special  Programs 
Administration  (RSPA).  is  the  agency 
within  the  DOT  Uiat  has  been  delegated 
with  the  responsibility  of  developing 
and  promulgatii^  regulatory 
requirements  for  the  transportation  of 
hazardous  materials.  The  RSPA  has 
issued  regulations  which  identify, 
define,  describe  and  crlassify  hazardous 
materials.  These  requirements  are 
codified,  genetrily.  in  the  Hazardous 
Materials  Regulations  (HMR)  at  49  CFR 
Parts  171  throng  180.  The 
responsibility  for  enforcement  of  certain 
aspects  of  the  HMR  is  delegated  to  the 
appropriate  modal  Administration,  and 
for  highways,  this  responsibility  rests 
with  the  FHWA.  The  FHWA 
consistently  incorporates  hazardous 
materials  terminology,  descriptions,  and 
classifications  that  are  promulgated  by 
the  RSPA  into  the  FMCSR,  as 
appropriate,  in  order  to  maintain 
unifbnnity  between  the  requirements  of 
the  HMR  and  the  requirements  of  the 
FMCSR. 

The  R^A  p)ri>lished  a  final  rule  on 
December  21, 1990  (55  FR  52402), 
entitled  Performance-Oriented 
Packaging  Standards;  Changes  to 
Classification.  Hazard  Communication, 
Packaging  and  Handling  Requirements, 
Based  on  United  Nations'  Standards  and 
Agency  Initiative.  This  rule 
comprehensively  amended  the 
hazardous  materials  communication 
requirements  in  the  HMR,  based  upmi 
the  United  Nations'  Recommendations 
on  the  Transportation  of  I>angerous 
Goods,  which  are  codified  at  49  CFR 
Part  107  throogh  180.  Descriptions  of 
fsertain  hazudoos  materials  currently 
found  in  Parts  387.  391,  392.  and  397 
are  incompatiUe  writh  the  RSPA's  final 
rule  which  inoorpoiated  certain  aspects 
of  the  United  Nations' 
RecommendaliaQS  on  the 
Transportation  of  Dangerous  Goods,  into 
tlie  \1MR,  now  codified  at  49  CFR  Parts 
1 71-180.  Haaardous  materials  such  as 
cvpiosiveB,  poison  gases,  and 
t.A loactive  materials  heretofore  have 
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been  classified  in  the  FMCSR  using  the 
descriptive  langui  ige  and  regulatory 
requirements  of  P  irts  171  through  177 
of  the  HMR.  that  \  irere  in  effed  prior  to 
the  iraplonentatM  o  of  the  United 
Naticms'  Reconunendations.  Therefore, 
in  order  to  effectitely  carry  out  its 
responsibility  for  enforcement  of  certain 
parts  of  the  HMR.;  the  FHWA  has 
initiated  these  teclmical  amendments  to 
the  FMCSR  to  pro  ^de  for  regulatory 
consistency  and  v  oiformity. 

Minimum  Levels  of  Financial 
Responsibility  for  Motor  Carriers,  49 
CFR  Part  387.  was  published  in  the 
Federy  Register  in  June  11. 1981  (46 
FR  30974-30987)1  This  part  set  forth 
requirements  for  motor  carriers 
transporting  non-nazardous  property, 
and/or  hazaidousmaterials  or 
substances,  to  maintain  minimum  levels 
of  financial  responsibility.  The  levels  of 
financial  responsibility  vary,  depending 
upon  whether  tha  cargo  being 
transported  is  a  nf  n-hazardous  material, 
or  a  hazardous  material. 

Qualifications  (if  drivers,  49  CFR  Part 
391,  was  publish^  in  the  Federal 
Register  on  April  22, 1970  (35  F^  6460). 
The  requirements  in  this  part  establish 
minimum  qualification  standards  for 
drivers  who  drivd  motor  vehicles  as.  or 
for  a  motor  carrief  engaged  in  interstate 
commerce.  This  dart  includes  limited 
exceptions  for  dnrers  who  are 
otherwise  qualified  and  regularly 
employed,  and  wfie  hired  before  July  1, 
1975.  A  driver  is  tiot  subject  to  the 
requirements  of  tliis  part  if  the  driver 
continues  regulaij  employment,  is 
transporting  certain  material  considered 
to  be  hazardous,  ind  transports  that 
hazardous  material  in  Intm-state 
commerce. 

Driving  of  Moti  r  Vehicles.  49  CFR 
Part  392.  was  put  lished  in  the  Federal 
Rcgisler  on  Dec«  aba-  25. 1968  (33  FR 
19732).  Among  ofher  things,  this  part 
requires  drivers  who  drive  a  motor 
vehicle  to  stop  stall  railroad  grade 
crossings,  and  to  litihze.  in  heu  of  flame 
producing  devic«b.  emergency  reflective 
triangles  or  odier  svch  devices,  vrbea 
transporting  cert4in  types  of  hazardous 
materials. 

Transportation  of  Hazardous 
Materials:  Driving  and  Parking  Rules.  49 
CFR  Part  397.  wai  pubUshed  in  the 
Federal  Ragistn-im  March  13, 1971  (36 
FR  4876).  'This  part  reqiiires  motor 
carriers  to  have  in  place  various 
procedures.  poKaes.  and  dociunents 
during  the  transportation  of  hazardous 
mateiiais  by  motir  vehicle.  Part  397 
classified  hazard)  us  materials  using  the 
descriptive  langu  ige  and  regulatory 
requirements  olt  w  HMR.  'These 
chssifications.  ii  place  since  1971, 
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included  explosives,  flammable  liquids, 
oxidizing  materials,  and  gases. 

The  FHWA  is  making  appropriate 
conforming  changes  to  49  CFR  Parts 
387. 391.  392,  and  397  of  the  FMCSR. 
that  reference  any  hazardous  material 
classification  or  description,  based  upon 
the  United  Nations'  R«MX)mmendations, 
the  R^A's  adoption  of  changes  to  the 
HMR  reflective  of  these 
recommendations,  and  the  need  for 
international  uniformity  of  these 
regulations.  In  addition,  the  FHWA  is 
appropriately  making  nomenclature 
changes  in  49  CFR  Part  387  of  the 
FMCSR.  to  indicate  that  all  references 
made  to  the  "Bureau  of  Motor  Carrier 
Safety",  will  now  read,  the  "Federal 
Highway  Administiati(»i."  All  text 
references  in  Part  387  referencing  the 
"Bureau  •  will  reed  die  "FHWA." 

The  Schedule  of  Limits  chart  as  it 
appears  in  section  387.9  is  being 
amended  by  removing  the  "Note" 
directly  beneath  the  chart,  and  replacing 
it  with  specific  gross  vehicle  weight 
rating  (GVWR)  references  within  the 
content  of  the  chart  itself.  Since  first 
promulgated,  the  "Note"  reference  has 
been  confusing.  By  inserting  specific 
weight  limits  into  the  text  of  the  "Type 
of  Carriage"  column,  the  applicability  of 
the  financial  responsibility 
requirements  is  more  understandable. 
This  final  rule  also  removes  a  second 
Schedule  of  Limits  chart,  currently  in 
section  387.15.  because  the  information 
it  contains  is  duplfcative  of  that  in  the 
chart  foimd  in  §  387.9. 

Rulemaldag  Aualjssa  and  Notices 

The  Administrative  Procedure  Act 
(APA).  5  U.S.C.  551  et  seq..  allows 
agencies  engaged  in  rulemaking  to 
dispense  v«rith  prior  notice  and 
opportunity  for  comment  when  the 
agency  for  good  cause  finds  that  snch 
procedures  are  impracticable, 
unnecessary,  or  are  ccmtrary  to  the 
public  interest  5  U.S.C.  S53(b)(3)(B).  As 
previously  discussed,  on  Decembo'  2 1 , 
1990  (55  FR  52402),  die  RSPA 
comprehensively  revised  the  regulatory 
requirements  of  the  HMR  with  respect 
to  hazard  comraunicatimi,  classification, 
and  packaging  requirements.  The 
revisions  adopted  the  United  Nations' 
Recommendations  on  the 
Transportation  of  Dangerous  Goods,  and 
were  intended  to  further  international 
regulatory  unifonnity.  This  FHWA  final 
rule  dianges  t^minology  and 
descriptions  used  in  the  FMCSR  to 
reflect  the  changes  made  by  the  RSPA 
to  the  HMR.  These  amendments  are 
technical  in  nature,  and  do  not  alter  any 
cunent  requirements  regarding 
hazardous  materials.  Aixordii^y.  the 
FHWA  has  determined  that  prior  notice 


to  the  public  on  this  action  is 
unnecessary. 

Moreover,  prior  notice  and 
opportunity  Cor  public  comment  on  this 
doCTunent  are  not  required  under  the 
Department  of  Transportation's 
Regulatory  Policies  and  Procedures 
because  it  is  not  aitknpated  that  sudi 
action  will  result  in  the  receipt  of  useful 
information.  This  action  promotes 
unifonnity  in  the  regulatory  terminology 
and  descriptions  contained  in  the  HMR 
and  the  FMCSR. 

Executive  Order  12886  (Regnlatofy. 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

Tha  FHWA  tes  determined  that  this 
document  does  not  contain  a  significant 
regulatory  action  nnder  Executive  Order 
12866,  or  a  significant  regulation  as 
defined  under  DOT  regulatory  policies 
and  procedures.  These  amendments  are 
being  made  witb«>ut  substantive  change 
to  the  existing  legulatory  langiiage  of 
these  parts,  and  are  stoiclly  technical  in 
natutre.  Provided  in  the  amendments  is 
a  Rsting  of  the  new  hazardous  materials 
classifications  and  descriptions  by  their 
respective  classes  and  divisions  as  they 
pertain  torainimiim  levels  of  financial 
responsibility,  quahficatioos  of  drivers, 
driving  of  motor  vehicles,  and  driving 
and  parking,  requirements.  It  is 
anticipated  that  the  economic  impact  of 
this  regulatory  action  will  be  minimal. 
Therefore,  a  fait  regulatory  evahiation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Art.  S  U;^C.  601-612,  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entires.  Based  upon  the 
evaluation,  and  the  fact  that  the  changes 
being  made  to  current  regulatory 
requirements  ase  merely  technical  in 
nature,^the  FHWA  hereby  certifies  that 
this  acdon  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  ssmH  entities. 

Executive  Order  12372 
(Inteiga  vet  nnieulal  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217. 
Motor  Csrrier  Safety.  The  regulations 
implementing  Executive  Ordier  12372 
regarding  inteigovemmental 
coasttfeaCiQii  aa  Federal  programs  and 
activities  appty  to  ttus  program. 

EjHcutive  Order  12612  (FcdcraUaak 
Assessment) 


Tkia  nrtiaa  has  been  analyzad  ia 
accotdaacft  with  the  principles  and 
criteria  contained  in  Execntiv»  Older 
12612.  and  il  has  been  determined  that 


this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
etseq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  purposes  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq..  and  has  determined 
that  this  action  would  not  have  any 
eSect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulation 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Parts  387. 
391,  392.  and  397 

Hazaidous  materials  transportation, 
Highwrays  and  roads,  Financial 
re^ponsibiUty,  Insurance;  Motor 

Issued  on:  November  30. 1994. 
Rodney  E.  Slater, 
Federal  Higitmiy  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  49,  Code  of 
Federal  Regulations,  Chapter  HI, 
Subchapter  B.  parts  3»7,  391.  392.  and 
397  as  follows: 

PAAT  3g7— (AMENDED) 

1.  The  authority  citation  for  part  387 
csntLBues  to  read  as  follows: 


49  U.S.C.  18927  note;  49  CFR 


A 
1.48 

2.  Section  387.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§387.3    «|ipllrrt»ia|. 

•        •        •        »        • 

(c)  Exception.  (I)  The  roles  in  this 
part  d»  not  apply  to  a  motor  vehicle  that 
has  a  gross  vehicle  weigltf  rating 
(GVWR)  of  less  than  10,000  pounds. 
This  exception  does  not  apply  if  the 
vehicle  is  used  to  trao^wrt  any  quantity 
of  a  Division  1 .1  .^  1.2.  or  1 .3  material, 
any  quantity  of  a  Division  2.3,  Hazard 
Zone  A,  or  Division  6.1 .  Packing  Group 
I.  Hazard  Zone  A,  or  to  a  highway  route 
controlled  quantity  of  a  Class  7  material 


as  it  is  defined  in  49  CFR  173.403.  in 
interstate  or  foreign  commerce. 

(2)  The  rules  in  this  part  do  not  apply 
to  the  transportation  of  non-bulk  oil, 
non-buBt  hazardoos  materials! 
substances,  or  wastes  in  intrastate 
commerce,  except  that  the  rules  in  this 
part  do  apply  to  the  transportation  of  a 
highway  route  controlled  quantity  of  a 
Class  7  material  as  defined  in  49  CFR 
173.403,  in  intrastate  commerce. 

3.  hi  §  387.5,  the  definition  of  hi  bulk 
is  revised,  the  defiaitiotts  of  In  bulk 
(Class  A  and  B  explosives)  and  In  bulk 
(poison  gas)  are  removed,  and  the 
definitions  of  In  bulk  (Division  1.1, 1.2. 
and  1.3  e;q>losives)  aiid  In  bulk 
(Division  23,  Hazard  Zone  A  or 
Division  6.1,  Fucking  Croup  I.  Hazard 
Zone  A  materials)  are  added  in 
alphabetical  order  to  read  as  follows: 

S  387.5    Definitions. 

*  »        •        •        » 

/n  bulk — the  transportation,  as  cargo, 
of  property,  except  Division  1.1. 1.2.  or 
1.3  materials,  and  Division  2.3.  Hazard 
Zone  A  gases,  in  containment  systems 
with  capacities  in  excess  of  3500  water 
gallons. 

In  bulk  (Division  1.1.1.2,  and  1.3 
explosives)— tite  transportation,  as 
cargo,  of  any  Division  t.l.  1.2.  or  1.3 
materials  in  any  quantity. 

In  balk  (Division  2.3.  Hazard  Zone  A 
or.Divisioa  6.1.  Packing  Group  I.  Hazard 
Zone  A  auaeriais)—Mi»  transpOTtation, 
as  cargo,  of  any  Division  2.3.  Hazard 
2^ne  A.  or  Division  6.1,  packing  Group 
I,  Hazard  Zone  A  material,  in  any 
quantity. 

*  •        •        •        • 

4.  Paragraph  (d)(3)  of  §  387.7  is 
revised  to  read  as  follows: 

§387.7    Financial  rssponsibMtty  required. 

*  •        •        *        • 

(d)  •  •  • 

(3)  A  written  decision,  order,  or 
authorization  of  the  Interstate 
Commerce  Cnmmissi<m  authorizing  a 
motor  carrier  to  self-insure  under 
§  1043.5  of  this  title,  provided  the  motor  ' 
carrier  maintains  a  satisfactory  safety 
rating  as  determined  by  the  Federal 
Highway  Administratioo  under  part  385 
of  this  title. 
»        *        •        •        • 

5.  Secrtion  3ft7.9  is  revised  to  read  as 
follows: 

§387 J    Financial  napoRsitMtity,  minimum 


The  miniraiun  levels  of  financial  | 
responsibility  referred  to  in  §  387  7  of 

this  subpart  are  hereby  prescribed  as  I 

foUou's:  ' 


I 
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Type  o(  carriage 


(1)  For-hire  (In  interstate  or  foreign  com- 
merce, with  a  gross  vehicle  weight  rat- 
ing of  10,000  or  more  pounds). 

(2)  For-hire  and  Private  (In  interstate,  for- 
eign, or  intrastate  commerce,  with  a 
gross  vehicle  weight  rating  of  10,000  or 
more  pounds). 


(3)  For-hire  and  Private  (In  interstate  or 
foreign  commerce,  in  any  quantity:  or  in 
intrastate  commerce,  in  bulk  only;  with  a 
gross  vehicle  weight  rating  of  10,000  or 
more  pounds). 

(4)  For-hire  and  Private  (In  interstate  or 
foreign  commerce,  with  a  gross  vehicle 
weight  rating  of  less  than  10,000 
pounds). 


Property  (nonhazan  ous) 
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Schedule  of  Uiwiits— Public  Liability 


Commodity  transported 


Hazardous  substances,  as  defined  in  49  CFR  171.8,  transported  in  cargo  tanks, 
portable  tanks,  orihopper-type  vehicles  with  capacities  in  excess  of  3,500  water 
galfons;  or  in  buic  Divisfon  1.1.  1.2,  and  1.3  materials,  Oivisfon  2.3,  Hazard 
Zone  A.  or  Divisk  n  6.1 ,  Packing  Qroiip  I,  Hazard  Zone  A  material;  in  bulk  Divi- 
sion 2.1  or  2.2;  0  highway  route  controlled  quantities  of  a  Class  7  material,  as 
defined  in  49  CFF  173.403. 

Oil  listed  in  49  CFRi  172.101;  hazardous  waste,  hazardous  materials,  and  hazard- 
ous substances  dfefined  in  49  CFR  171.8  and  listed  in  49  CFR  172.101,  but  not 
mentioned  in  (2)  t  bove  or  (4)  bek>w. 


Any  quantity  of  Divfewn  1.1,  1.2,  or  1.3  material;  any  quantity  of  a  Diviston  2  J, 
Hazard  Zone  A,  or  Division  6.1,  Packing  Group  I,  Hazard  Zone  A  material;  or 
highway  route  coetroiled  quantities  of  a  Class  7  material  as  defined  in  49  CFR 
173.403. 


6.  In  §  387.15.  Illustration  I,  the 
second  fiill  paragraph  under  the  heading 
"Authorized  Company  Representative" 
and  the  first  paragraph  following  the 
definition  of  "Public  Liability"' are 
revised.  The  paragraph  beginning  "The 
Motor  Carrier  Act  of  1980  •  *  *",  and 
the  paragraph  beginning  "THE 
SCHEDULE  OF  LIMITS 
SHOWN  •  •  •".  as  well  as  the 
Schedule  chart  itself  are  removed.  In 
Illustration  II,  paragraph  (2)  under  the 
heading  "Governing  Provisions"  and  the 
fifth  paragraph  under  the  heading 
"Conditions"  are  revised  to  read  as 
follows: 

I3S7.15    Forms. 


nhHtrationl 


Authorized  Company  Representative 

•         •         •         •         • 

Whenever  required  by  the  FHWA  or  the 
ICC  the  company  agrees  to  furnish  the  FHWA 
or  the  ICC  a  duplicate  of  said  policy  and  all 
its  endorsements.  The  company  also  agrees, 
upon  telephone  request  by  an  authorized 
representative  of  the  FHWA  or  the  IOC,  to 
verify  that  the  policy  is  in.  force  as  of  a 
particular  date.  The  telephone  number  to  call 
is: 


Jan.  1, 1985 


$750,000 
5,000.000 


1,000,000 


5.000.000 


Governing  Prox^ions 

•  •         « 

(2)  Rules  and  Regulations  of  the  Federal 
Highway  Administration. 

•  *         * 

Conditions 

•  *         • 

The  surety  ag  ees,  upon  telephone  request 
by  an  authorize  1  representative  of  the  FHWA 
or  the  ICC,  to  v(  rify  that  the  surety  bond  is 
in  force  as  of  a  ]  larticular  dale.  The  telephone 
number  is: 


Definitions  as  Used  in  This  Endorsement 


The  insurance  policy  to  which  this 
endorsement  is  attached  provides  automobile 
liability  insurance  and  is  amended  to  assure 
compliance  by  the  insured,  within  the  limits 
stated  herein,  as  a  motor  carrier  of  property, 
with  sections  29  and  30  of  the  Motor  Carrier 
Act  of  1980  and  the  rules  and  regulations  of 
the  Federal  Highway  Administration  and  the 
Intel  state  Commerce  Commission  (IOC). 

lIlustratioBn 


7.  Section  3^7.17  is  revised  to  read  as 
follows: 

§387.17    Viola^  and  penalty. 

Any  person|(except  an  employee  who 
acts  without  ^lowledge)  who 
knowingly  violates  the  rules  of  this 
subpart  shall  be  liable  to  the  United 
States  for  civil  penalty  of  no  more  than 
$10,000  for  eath  violation,  and  if  any 
such  violatioii  is  a  continuing  one,  each 
day  of  violati<  n  will  constitute  a 
separate  offen  se.  The  amount  of  any 
such  penalty  i  hall  be  assessed  by  the 
FHWA's  Associate  Administrator  for  the 
Office  of  Motor  Carriers,  by  written 
notice.  In  determining  the  amount  of 
such  penalty,  fhe  Associate 
Administrator  or  his/her  authorized 
delegate  shallltake  into  account  the 
natiire,  circumstances,  extent,  the 
gravity  of  the  jriolation  committed  and. 
with  respect  tc  the  person  found  to  have 
committed  such  violation,  the  degree  of 
culpability,  any  history  of  prior 
offenses,  ability  to  pay,  effect  on  ability 
to  continue  tado  business,  and  such 
other  matters  ts  justice  may  require. 


UMI 


PART  391— {AMENDED] 

8.  The  authority  for  Part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  2505;  49  U.S.C 
504  and  3102;  49  CFR  1.48. 

9.  The  section  heading  and 
paragraphs  (a)(1)  and  (b)(3)  of  §  391.71 
are  revised  to  read  as  follows: 

§  391 .71    Intrastate  drivers  of  vehicles 
transporting  Class  3  combusKlrie  liquids. 

(a)*  •  • 

(1)  Is  transporting  Class  3  combustible 
liquids  (as  definedln  §  173.120  of  this 
title),  and 

•        *        •        *        • 

(b)*  *  * 

(3)  Is  transporting  a  Class  3 
combustible  liquid  (as  defined  in 
§  173.120  of  this  title),  and 


PART  392— [AMENDED] 

10.  The  authority  for  Part  392  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  31136. 31502;  49    . 
U.S.C  1.48. 

10a.  In  §  392.10,  paragraphs  (a)(2) 
through  (a)(5),  and  paragraph  (b)(1)  are 
revised  to  read  as  follows: 

§  392.1 0    Railroad  grade  crossings; 
stopping  required. 

(a)  •  *  • 

(2)  Every  motor  vehicle  transporting 
any  quantity  of  a  Division  2.3  chlorine. 

(3)  Every  motor  vehicle  which,  in 
accordance  with  the  regulations  of  the 
Department  of  Transportation,  is 
required  to  be  marked  or  placarded  with 
one  of  the  following  classifications: 

(i)  Division  1.1 

(U)  Division  1.2,  or  Division  1.3 

(iii)  Division  2.3  Poison  gsis 


(iv)  ENvisios  4.3 

(v)  Class  7 

(vi)  Class  3  Flammable 

(vii)  Division  5.1 

(viii)  Division  2.2 

(ix)  Division  2.3  Chlorine 

(x)  Division  6.1  Poison 

(xi)  Division  2.2  Oxygen 

(xii)  Division  2.1 

(xiii)  Class  3  Combustible  liquid 

(xiv)  Divvkm  4.1 

(xv)  Division  5.1 

(xvi)  Division  5.2 

(xvii)  Class  8 

(xviii)  Division  1.4 

(4)  Every  cargo  tank  motor  vehicle, 
whether  loaded  or  empty,  used  for  the 
transportation  of  any  hazardous  material 
as  defined  in  the  Hazardous  Materials 
Regulations  of  the  D^artment  of 
Transportation,  Parts  107  through  ISO  of 
this  title. 

(5>  Every  caigp  tank  motor  vehicle 
transportuig  a  commodity  which  at  the 
time  of  loading  has  a  temperature  above 
its  flashpoint  as  deterinined  by 
§173.120  of  this  title. 

*  •        •      .  »        •      - 

(b)*  *  * 

(1^  A  streetcar  crossing;  or  railroad 
tracks  used  exclusively  for  industrial 
switching  purposes,  within  a  business 
district,  as  defined  in  §  390.5  of  this 
chapter. 

*  •        •        •        • 

11.  Section  392.25  is  revised  to  read 
as  follows: 

S3923S   Emergsnqf  signals;  dangerous 
csrgDcs. 

No  (Mver  shall  use  or  ]}ermit  the  use 
of  any  flame-prodiKiing  emergency 
signal  for  protecting  any  motor  vehicle 
transporting  Division  1.1,  Division  1.2, 
or  Division  1.3  explosives;  any  cargo 
tank  motor  vehicle  used  for  the 
transportation  of  any  Class  3  or  DiviMon 
2  1.  whether  loaded  or  empty;  or  any 
motor  vehicle  using  compressed  gas  as 
a  motor  fuel  In  lieu  thereof,  emergency 
reflective  triangles,  red  electric  lanterns, 
or  red  emergency  reflectors  shall  be 
used,  the  placraoent  of  which  shall  be 
in  the  same  manner  as  prescribed  in 
§392.22(b>. 

PART  387-HAMENOED} 

12.  The  authority  citation  for  part  397 
is  revised  to  read  as  follows: 

Aathorily:  49  U&C  SlOl  •!  sao..  49  CFR 
148. 

13.  Section  397.5  is  revised  to  read  as 
follows: 

§397.5   AMsntfMtoeandsurvcntanceor 
motor  vehicles. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  sedioo..  a  motor  vehicie 


which  contains  a  Division  1.1, 1.2,  or 
1.3  (explosive]  material  must  be 
attended  at  all  times  by  its  driver  or  a 
qualiiied  representative  of  the  motor 
carrier  that  operates  it 

(b)  The  rules  in  paragraph  (a)  of  this 
section  do  not  apply  to  a  motor  vehicle 
which  contains  Division  1.1, 1.2,  or  1.3 
material  if  all  the  following  conditions 
exist — 

(1)  The  vehicle  is  located  on  the 
property  of  a  motor  carrier,  on  the 
property  of  a  shipper  or  consignee  of  the 

-explosives,  in  a  saie  haven,  or,  in  the 
case  of  a  vehicle  containing  50  pounds 
or  less  of  a  Division  1.1. 1.2,  or  1.3 
material,  on  a  construction  or  survey 
site;  and 

(2)  The  lawful  bailee  of  the  explosives 
is  aware  of  the  nature  of  the  explosives 
the  vehicle  contains  and  has  been 
instructed  in  the  procedures  which 
must  be  followed  in  emergencies;  and 

(3)  The  vehicle  is  within  the  bailee's 
unobstructed  field  of  view  or  is  located 
in  a  sa£e  haven. 

(c)  A  motor  vehicle  which  contains 
hazardous  materials  other  than  Division 
1.1, 1.2,  or  1.3.  materials,  and  which  is 
located  on  a  public  street  or  hi^way,  or 
the  shoulder  of  a  public  highway,  must 
be  attended  by  its  driver.  However,  the 
vehicle  need  not  be  attended  while  its 
driver  is  performing  duties  which  are 
incideiU  mud  necessary  to  the  driver's 
duties  as  the  operator  of  the  vehicle. 

(d)  For  purposes  of  this  section — 

(1)  A  motor  vehicle  is  attended  when 
the  person  in  charge  of  the  vehicle  is  on 
the  vehicle,  awdce,  and  not  in  a  sleeper 
berth,  or  is  within  100  feet  of  the  vehicle 
and  has  it  within  his/her  imobstructed 
field  of  view. 

(2)  A  qualified  representative  of  a 
motor  carrier  is  a  person  who— 

(i)  Has  been  designated  by  the  carrier 
to  attend  the  vehicle; 

(ii)  Is  aware  of  the  nature  of  the 
hazardous  materials  contained  in  the 
vdiicle  he/she  attends; 

(iii)  Has  been  instructed  in  the 
procedures  he/she  must  follow  in 
emergencies;  and 

(iv)  Is  authorized  to  move  the  vehicle 
and  has  the  means  and  ability  to  do  so. 

(3)  A  safe  haven  in  an  area 
specifically  approved  in  writing  by 
local.  State,  or  Federal  governmental 
authorities  for  the  parking  of  imattended 
vehicles  containing  Division  1.1, 1.2.  or 
1.3  materials. 

(e)  The  rules  in  this  section  do  not 
relieve  the  driver  from  any  obligation 
imposed  by  law  relating  to  the  placing 
of  warning  devices  when  a  motor 
vehicle  is  stopped  on  a  public  street  or 
highway. 

14.  Section  397.7  is  revised  to  read  as 
follows: 


§397.7    Parking. 

(a)  A  motor  vehicle  which  contains 
Division  1.1. 1.2.  or  1.3  materials  must 
not  be  parked  under  any  of  the 
folloMong  circumstances — 

(1)  On  or  within  5  feet  of  the  traveled 
portion  of  a  public  street  or  highway: 

(2)  On  private  property  (including 
premises  of  fueling  or  eating  facility) 
without  the  knowledge  and  consent  of 
the  person  who  is  in  charge  of  the 
property  and  who  is  aware  of  the  nature 
of  the  hazardous  materials  the  vehicle 
contains;  or 

(3)  Withm  300  feet  of  a  bridge,  tuimeL 
dwelling,  or  place  where  people  work, 
congregate,  or  assemble,  except  for  brief 
periods  when  the  necessities  of 
operation  require  the  vehicle  to  be 
parked  and  make  it  impracticable  to 
park  the  vehicle  in  any  other  place. 

(b)  A  motor  vehicle  which  contains 
hazardous  materials  other  dian  Divi^on 
1.1, 1.2,  or  1.3  materials  must  not  be 
parked  on  or  within  five  feet  of  the 
traveled  portion  of  public  street  or 
highway  exc^  tot  brief  periods  when 
the  necessities  of  operation  require  the 
vehicle  to  be  parked  and  make  it 
impracticable  to  park  the  vehicle  in  any 
other  place. 

15.  Section  397.13  is  revised  to  read 
as  follows: 

§397.13    SmoMng. 

No  person  may  smoke  or  carry  a 
lighted  cigarette,  cigar,  or  pipe  on  or 
within  25  feet  of— 

(a)  A  motor  vehicle  which  contains 
Class  1  materials.  Class  5  materials,  or 
flammable  materials  classified  as 
Division  2.1.  Class  3.  Divisions  4.1  and 
4.2;  or 

(b)  An  empty  tank  motor  vehicle 
which  has  been  used  to  transport  Class 
3.  flammable  materials,  or  Division  2.1 
flammable  gases,  which  when  so  used, 
was  required  to  be  marked  or  placarded 
in  accordance  with  the  rules  in 
§177.823  of  this  title. 

16.  Section  397.19  is  revised  to  read 
as  follows: 

§397.19  kistnictions  and  documents, 
(a)  A  motor  carrier  that  transpcHls 
Division  1.1. 1.2.  or  1.3  (explosive) 
materials  must  furnish  the  driver  of 
each  motor  vehicle  in  which  the 
explosives  are  transported  with  the 
following  documente: 

(1)  A  copy  of  the  rules  in  this  part; 

(2)  (Reserved) 

(3)  A  document  containing 
instructions  on  procedures  to  be 
followed  in  the  event  of  accident  or 
delay.  The  dociunents  must  include  the 
names  and  telephone  numbers  of 
persons  (including  representatives  of 
cairiffls  or  shippers)  to  be  contracted. 


the  naUire  of  the  explosives  being 
transported,  and  the  precautions  To  be 
taken  in  emergencies  such  as  fires, 
accidents,  or  leakages. 

(b)  A  driver  who  receives  documents 
in  accordance  with  paragraph  (a)  of  this 
section  must  sign  a  receipt  for  thera. 
The  carrier  shall  retain  the  receipt  in  its 
files  for  1  year  at  its  principal  place  of 
business. 

(c)  A  driver  of  a  motor  vehicle  which 
contains  Division  1.1. 1.2^  or  1.3 
materials  must  be  in  possession  of,  be 
Eamlliar  with,  and  be  ia compliance 
with 

(1)  The  documents  specified  in 
paragraph  (a)  of  this  section;     ' 

(2)  The  docummts  specified  in 
§  177.817  of  this  title:  and 

(3)  The  written  route  plan  specified  in 
§397.67. 

(FR  Doc.  94-30111  Filed  12-d-94: 8:45  ami 


INTERSTATE  COMMERCE 

49  CFR  Part  1039 

lEx  Pane  Na  346  (Sub-No.  31)] 

Rail  Qanaral  Examption  Authority— 
Examption  of  Qrsase  or  Inadibia 
Tallow 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  exempting 
fit)m  regulation  the  transportation  by 
rail  of  grease  or  inedible  tallow,  etc. 
(STCC  No.  20-143).  These  commodities 
are  added  to  the  list  of  exempt 
commodities  in  49  CFR  part  1039,  as  set 
fprth  below.  This  exemption  does  not 
embrace  exemptions  from  regulation  of 
car  hire  and  car  service. 

On  October  21, 1993,  at  58  FR  54320, 
we  requested  comments  on  a  proposal 
by  the  Association  of  American 
Railroads  (AAR)  to  exempt  from 
regulation  the  railroad  transportation  of 
grease  or  inedible  tallow.  The  comments 
have  been  received  and  analyzed.  We 
are  approving  AAR's  proposal. 
EFFECTIVE  DATE:  January  11, 1995. 
FOR  FURTHER  NIFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  hearing  impaired:  (202)  927- 
5721.) 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  see  the 
Commission's  printed  decision.  To 
obtain  a  copy  of  the  full  decision,  write 
to.  call,  or  pick  up  in  person  fit>m: 
Dynamic  Concepts.  Inc.,  Room  2229. 


Commission 
institution  Avenue, 
DC  20423. 


on. 


Interstate  Commarce 

Building,  1201 

N.W.,  Washingti 

Telephone  (202)1289-4357/4359 

[Assistance  for  tl  >e 

available  throug:  i 

927-5721.) 


We  reaffirm 
the  exemption 
afiisct  either  the 
environment  or 


hearing  impaired  is 
TDD  services:  (202) 


oir 
wll 


initial  finding  that 

not  significantly 

uality  of  the  human 

conservation  of 


le 


energy  resources 

We  also  reaffii  n  our  initial  finding 
that  the  exemptii  >n  will  not  have  a 
significant  econc  mic  impact  on  a 
substantial  nirniaer  of  small  entities. 

List  of  Subjects  i  1 49  CFR  Part  1039 


C4  mmodities.  Intermodal 
N  anufactured 


Agricultural 
transportation, 
commodities.  Railroads 

Decided:  Novem  >er  16. 1994. 

By  the  ConunisslDn,  Chairman  McDonald, 
Vice  Chaiiman  Phillips,  and  Commissioners 
SimiBons,  Morgan,  and  Owen.  Vice 
Chairman  Phillips  recused  herself  in  this 
proceeding.  Commissioner  Owen  did  not 
participate  in  the  d  ispositipn  of  this 
proceeding. 
Vernon  A.  Willianfs, 
Secretary. 


For  the  reasoni 
preamble,  title 
of  the  Code  of 
amended  as  folloiws 


PART  1039— EX  -MPTIONS 


1.  The  authority 
continues  to  reac 


set  forth  in  the 
,  chapter  X,  part  1039 
'  Regiilations  is 


i4M, 

Federal 


citation  for  part  1039 
as  follows: 


Authority:  49  U.f  .C.  10321  and  10505:  and 
5  U.S.C  553. 

2.  In  $1039.11  the  table  in  paragraph 
(a)  is  amended  by  adding  the  following 
new  entry  in  the  correct  numerical  order 
to  STCC  tariff  6001-V: 

§  1039.1 1    Miscellaneous  commodities 
examptions. 

(a)  •  •  • 


STCCIaritf 
STCC  No.       6001  -V 
eff.  1-  -94 


20-143  ... 


..do 


Commodity 


Grease  or  Inedble 
TaHow. 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospharic 
Administration 

50  CFR  Part  651 

[Docket  No.  94123S-4336;  I.D.  1 1 1594A] 

RIN064S-AH46 

Northaast  Muitispacias  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Emergency  interim  rule. 

SUMMARY:  NMFS,  by  emergency  interim 
rule,  amends  the  regulations 
implementing  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP).  This  emergency  rule  implements 
a  simultaneous  closure  of  redefined 
Closed  Area  I,  the  Nantucket  Lightship 
Closed  Area,  and  Closed  Area  D;  a 
prohibition  on  scallop  vessels  in  the 
closed  areas;  a  disallowance  of  any 
fishery  utilizing  mesh  smaller  than  the 
minimum  mesh  size  allowed  for 
regulated  species,  with  the  exception  of 
fisheries  that  have  been  determined  to 
have  a  catch  of  less  than  5  percent  by 
weight  of  regulated  species:  a 
prohibition  on  the  possession  of 
regulated  species  while  fishing  with 
small  mesh;  a  requirement  that  all 
mobile  gear  vessels  fishing  in  the 
Stellwagen  Bank  and  Jeffieys  Ledge 
areas,  with  the  exception  of  mid-water 
trawl  vessels,  use  6-inch  (15.24-cm) 
square  mesh  codends;  and  an  increase 
in  the  minimimi  mesh  size  in  the 
Southern  New  England  and  Nantucket 
Lightship  Regulated  Mesh  Areas  to  6- 
inch  (15.24-cm)  diammid  or  square 
mesh. 

EFFECTIVE  DATES:  December  12. 1994. 
through  March  12. 1995. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  (EA) 
supporting  this  action  may  be  obtained 
from  Jon  C.  Rittgers,  Acting  Regional 
Diretrtor,  National  Marine  Fisheries 
Service,  1  Blackburn  Drive,  Gloucester. 
MA  01930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Murphy  or  E.  Martin  Jaffe, 
NMFS,  Fishery  Policy  Analysts,  at  508- 
281-9252  or  508-281-9272. 
SUPPLEMENTARY  MFORMATION:  The  New 
England  Fishery  Management  Council 
(Coimcil)  submitted  Amendment  5  to 
the  FMP  to  NMFS  on  September  27. 
1993.  The  Amendment  contained 
provisions  that  the  Council  believed 
would  eliminate  the  overfished 
condition  of  cod,  yellowtail  floundui. 
and  haddock.  Amendment  5  was 
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approved  by  NMFS  on  January  3, 1994. 
Most  measures  were  implemented  on 
March  1. 1994. 

Meanwhile,  NMFS  issued  an 
emergency  rule,  which  was  published  in 
the  Federal  Register  on  January  3. 1994 
(59  FR  26)  and  effective  from  January  3, 
1994.  through  April  2, 1994.  to  protect 
the  seriously  depleted  stocks  of 
haddock.  The  emergency  rule 
established  a  500  lb  (226.8  kg) 
possession  limit  for  haddock:  began  the 
closure  of  an  expanded  Closed  Area  n 
on  January  3, 1994,  rather  than  February 
1, 1994;  and  implemented  several  other 
measures  to  protect  haddock.  The  final 
rule  implementing  Amendment  5  on 
March  1, 1994,  permanentiy  put  into 
place  several  measures  that  were 
contained  in  the  emergency  rule.  Other 
measures  in  the  emergency  rule  that 
were  not  contained  in  the  proposed  rule 
for  Amendment  5  were  continued  in 
effect  by  the  final  rule,  and  would  have 
expired  on  April  2, 1994,  as  provided  by 
the  emergency  rule,  but  for  its  extension 
through  further  rulemaking,  effective 
through  June  30. 1994.  The  final  rule  for 
Amendment  6  to  the  FMP  (59  FR  32134, 
June  22, 1994)  was  made  effective 
beginning  June  30. 1994,  and  continued 
on  a  permanent  basis  three  measures 
originally  imposed  by  the  January  3. 
1994,  emergency  rule  to  protect 
depleted  haddock  stocks. 

Amendment  5  allows  for  regulatory 
adjustments  through  the  fiamework 
abbreviated  rulemaking  procedure 
codified  in  50  CFR  part  651,  subpart  C. 
Although  foiar  frameworks  have  been 
implemented  (Frameworks  1,  3,  4,  and 
6),  only  Framework  3  and  Framework  6 
pertain  directly  to  increased  protection 
of  multispecies.  Framework  Adjustment 
3  (59  FR  36725.  July  19, 1994)  limited 
the  amount  of  regulated  species  allowed 
on  board  vessels  fishing  with  small 
mesh  to  either  500  lb  (226.8  kg)  or  10 
percent  of  the  weight  of  non-regulated 
species,  whichever  is  less.  Framework 
Adjustment  6  (59  FR  47815,  September 
19, 1994)  increased  the  minimum  mesh 
size  from  2 V2  inches  (6.35  cm)  to  3 
inches  (7.62  cm)  in  the  Cultivator  Shoal 
whiting  (silver  hake)  fishery.  Two  other 
framework  adjustments,  Framework 
■  Adjustment  2  and  Framework 
Adjustment  5,  were  withdrawn  and  put 
on  hold,  respectively. 

Following  the  Council's  August  9-10, 
1994,  meeting,  the  Northeast  Regional 
Stock  Assessment  Workshop  (SAW) 
issued  to  the  Council  an  unprecedented 
Special  Advisory  on  Groundfish  Status 
on  Georges  Bank  along  with  its  18th 
Stock  Assessment  Report  (SAW  18).  The 
Advisory  Report  concluded  that 
yellowtail  flounder  and  haddock  stocks 
have  "collapsed"  and  warned  that  the 


cod  stock  is  in  imminent  danger  of 
collapse,  as  well,  unless  the  sharply 
declining  trend  in  spkawning  stock 
biomass  is  halted.  Hence  the  report 
advised  that,  for  Georges  Bank  cod  and 
yellowtail  floimder,  current  fishing 
mortaUty  rates  would  need  to  be 
reduced  by  60  percent  and  52  percent, 
respectively,  just  to  achieve  the 
maintenance  level  (i.e.,  the  point  at 
which  stocks  will  cease,  on  average,  to 
decline).  The  report  advised  that  in 
order  to  avert  a  collapse  of  cod  and 
improve  the  prospects  of  stock 
rebuilding  for  yellowtail,  fishing 
mortahty  should  be  reduced  to  as  low 
a  level  as  possible,  apprc^aching  zero. 

For  Georges  Bank  cod,  SAW  18 
concluded  that  the  fishing  mortaUty  rate 
increased  from  0.3  in  1978  to  a  record 
high  of  0.91  in  1993,  well  over  twice  the 
definition  of  the  overfishing  level 
specified  in  the  FMP.  The  spawning 
stock  biomass  continued  to  decline  fixjm 
more  than  90,000  metric  tons  (mt) 
during  the  early  1980s  to  a  record  low 
of  37,200  mt  in  1993.  Projections  for 
1994  indicate  that  the  spawning  stock 
biomass  will  decline  further  to  record 
low  levels  around  19,000  mt  and  that 
the  landings  for  1994  will  be  the  lowest 
since  the  1960s. 

SAW  18  results  on  the  status  of 
Georges  Bank  yellowtail  flounder 
concluded  that  fishing  mortality  rates 
are  about  twice  the  overfishing  level  as 
defined  in  the  FMP.  Further,  the 
spawning  stock  biomass  of  3,010  mt  in 
1993  has  declined  from  a  moderate  level 
of  17,385  mt  in  1982  and  bom  an  earlier 
high  of  25,000  mt  in  1973. 

Similar  grave  reports  came  out  of  the 
last  assessment  for  the  Southern  New 
England  yellowtail  floimder  stock 
(Stock  Assessment  Workshop  17  (SAW 
17)).  Fishing  mortality  rates  for  this 
stock  have  been  extremely  high, 
reaching  exploitation  rates  greater  than 
80  percent  in  recent  years.  In  1992,  the 
exploitation  rate  was  84  percent,  far 
exceeding  the  35  percent  exploitation 
rate  associated  with  the  overfishing 
definition.  Spawning  stock  biomass 
declined  94  percent  between  1989  and 
1992,  from  22,000  mt  to  1,300  mt  as  the 
1987  year  class  was  removed  from  the 
spawning  stock.  Further,  spawning 
stock  biomass  for  1993  has  been 
projected  to  decline  to  1,052  mt  because 
year  classes  following  the  1987  year 
class  are  weak.  Recruitment  in  the  last 
several  years  has  been  the  lowest  on 
record.  Landings  and  spawning  stock 
biomass  for  1994  are  projected  to  be  less 
than  1,000  and  2,500  mt  respectively, 
both  well  below  average. 

The  most  recent  assessment  of 
haddock  (Stock  Assessment  Workshop 
13  (SAW  13))  indicated  that  haddock 


spawning  stock  biomass  on  Georges 
Bank  has  been  reduced  from  130,000  mt 
in  1963  to  an  estimated  10,000  mt  at  the 
beginning  of  1993,  significanUy  lower 
than  the  130,000  mt  required  to  provide 
an  annual  maximimi  sustainable  yield 
of  47.000  mt.  The  haddock  stocks  on 
Georges  Bank  and  the  Gulf  of  Maine  are 
at  all-time  low  levels  of  abundance,  and 
the  1993  landings  were  the  lowest  in 
recorded  history.  Amendment  6  to  the 
FMP  and  its  Environmental 
Assessment/Regulatory  Impact  Review 
addressed  the  need  for  immediate  action 
to  protect  these  stocks.  The  conservation 
measures  for  haddock  implemented 
under  Amendment  6  have  likely 
reduced  fishing  mortality  and  have 
afforded  some  protection  to  the 
spawning  stock  and  to  new  recruits.  The 
stock  is  still  in  a  collapsed  condition, 
but  the  harvest  rate  is  probably  below 
the  level  at  which  the  stock  is  simply 
maintained. 

Amendment  5  was  intended  to 
eliminate  overfishing  of  the  primary 
multispecies  stocks  through  incremental 
effort-reduction,  mesh-size  increase,  and 
expanding  spawning  area  closures, 
among  other  measures,  over  a  5-  to  7- 
year  period.  When  the  Council  adopted 
objectives  for  Amendment  5  more  than 
3  years  ago,  cod,  haddock,  and 
yellowtail  flounder  stocks  were  being 
fished  at  a  rate  that  was,  on  average, 
twice  what  could  be  sustained  over  the 
long  term,  so  a  plan  was  designed  to 
reduce  fishing  by  half.  However,  during 
the  development  and  implementation 
period  of  Amendment  5,  fishing 
mortality  rates  increased  and  the 
downward  trends  in  stock  size  and 
yields  continued  to  accelerate.  Given 
the  new  information  presented  at  SAW 
18,  the  recently  imposed  management 
measures  in  Amendment  5  are 
inadequate  and  will  not  achieve  the 
reductions  in  fishing  mortaUty  rates 
needed  to  rebuild  the  multispecies 
stocks. 

In  response  to  these  new,  alarming 
assessments  and  advice,  the  Council  has 
begun  the  development  of  an  FMP 
amendment  (Amendment  7)  to 
implement  the  recommendations  of 
SAWs  17  and  18  for  severely  depleted 
multispecies  stocks,  including  Georges 
Bank  yellowtail  flounder.  Southern  New 
England  yellowtail  flounder,  haddock. 
Georges  Bank  cod,  and  others,  as 
needed.  To  this  effect,  a  notice  of  intent 
to  prepare  a  supplemental 
environmental  impact  statement  for 
Amendment  7  and  a  request  for 
comments  was  published  in  the  Federal 
Register  on  October  27, 1994. 

Although  the  development  of 
Amendment  7  is  moving  forward 
quickly,  it  will  likely  take  several 
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(c)  of  §651.32  is  temporarily  added  to      .  §6614   PioMMtione. 
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land] 

probaUy  w01  faa  dis|4aoed  i 
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immeidiate  protective  measuaes  to  siow 
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and  to  addvas  the  oanse^iaent  effort 
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Dae  to  the  eety  serious  coodiaoB  of 
the  nmhispeoiae  stacks  aad  tiw  need  to 
be^  addasssiag  lUs  crisis,  NlOrS 
believee  that  eaeigencjr  aotiaa  is 

build  upoHthe  esdating  pnwHMOs  «f 
AmendoMBt  5  and  asB  Ml  ao  wiay  a 
panacea  far  the  ■MJtispwiesfiiihory 
crises  at  faaML  liny  ana  set  «fiaitial 
measuses  addrcssiag  tiie  hnaaedialte 
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cuftaiUng  fishing  psessuM  on  Ibeee 
stocks  and  i  " 
displaoeaaeBL  The  i 
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evidenced  by  the  near  i 
suppoct  ef  the  Coundi;  the  i 
and  the  scope  of  their  impacts  can  be 
relatively  easily  defined,  giiwn  the 
emergency  natum  of  this  actien  and  the 
need  for  a  fokk  leqionse.  and  tiie  short 
timeframe  available  to  implement 
emergency  aoltons;  and  Aey  are  more 
nammdy  fectiaed  and  therefore  more 
easily  admiaialered. 

NMFS  has.  dianiafe.  detemined  it 
neceesary  to  inqriement  the  fdtowmg 
maasnaas  in  the  nmlttspecies  fishery  as 
an  wnmgam:  J  action.  Tke  fint  aseasure 
cloaes  Asea  1  (as  defined  in  the 
Council's  propaasd  FAAS  7).  Area  II. 
and  the  Naohschet  ligbuhip  Ckiaed 
Area  iraaiBdialely  and  ainadtaneottsiy. 
Because  these  anas  aliha^e  historically 
high  ouaoBBlntions  <rf  various 
multispedes.  cioaing  thena  wili  help 
aiow  ihe  dadiae  of  dto  stocks  ^nongh 
a  reduction  in  fishing  nuxtalsty.  Aiso. 
Area  n  is  being  doaed  eariier  dan 
currently  reqstod.  and  aim 
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there  has  been  s<  me  perorivable 
recruitmetat  n  4  e  Gutf  of  Makn 
haddock  stodc.  wus  action  mffi  protoot 
juvenile  haddoc*.  v^nch  tf  caught  in  a 
saall-me^  fishtty  woidd  have  to  be 
discarded. 

Because  fidiu%  efibri  will  hkely  ahilt 
to  small-meih  fiifheciesas  Ae  lessdt  of 
this  emergBBcy  mHaa,  pishihiting  fle 
possession  of  renal atsd  hit  ins  in  aU 
areas  while  fishqiff  %vilh  ennJl  oseah  will 
vetotaeget 
TheCenncil 
fishery  using  emafl- 
ofwed  Chat  has  not  been 
caldi  af  less  than  five 
of  regulated 
'  e  RegiDnal  Direolar 
the  purse  eeine  aatd 
in  all  areas,  the 
the  Gulf  of  Maine/ 

infheMid- 

^^ 
butterfish,  dogfilh,  barring,  Atlantic 
maclserei,  ocean  pout,  scop,  ^nimp, 
squid,  saamer  floander,  whiting. and 
weakfich  fi^ieriis  in  Ifae  Sotdfaem  New 
England  and  Mid- Adane^:  aaguhted 
mesh  areas  nieettlBs  iiiniiiaiiaMiit  The 
Regional  OiiBCtar  nay  close  these  or 
other  fisheries,  Ipsad  on  a 
detemination  tliat  the  oMcfa  of 
regolatod  speciea  is  5  peitjeaft  «r 


remove  any  1 
multispedes  1 
proposed  that  I 
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percent  by  we 
species, 
has  detemined  I 
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than  5  percent  by  weight  Any  sudi 
otoeme  or  anampfien  MtSM  be  dene 
thnm^  pnMcallan  ef  a  rale  hi  ^be 
Federal  Recister. 

The  foartk  nwnauie  requires  sM 
meoue  ^ear  veaacaB  saning  in  ^se 
cfnfllwa^an  nsnkann  jeflreys  (jeoge 
areas,  %nin  ^ne  excepnon  ot  nnQwater 
trawl  vessels,  to  use  €-inch  (t5.24<Bi) 
square-mesh  <3odond8.  This  leitihjfien  is 
already  in  p^ace  fmder  Ameadnnait  S 
during  the  period  Mavoh  1  fbnm^  fedy 
31 ,  and  appUea  to  <he  lest  140  bars -of 
the  oodend  andoidension  piece.  To 
addreas  fieverd  faoeiit  oenoams  nnad 
by  the  fishing  tedusby—mnMty,  eoKdl 
boats  do  not  nave  nets  as  kng  aa  140 
bars — the  Coundi  voted  to  aj^uatfeis 
requirement  such  tiiat  vessels  greater 
than  45  ft  tl3.7  m)  nrast  have  fOOben 
of  square  medi  hi  dbe  codend  and 
extMi»on  pieoe,  end  vessels  45  R  (13.7 
m)  and  under  must  Inve  M  bars  of 
square  mesh  in  thecedend  and 
extension  piece.  Althoii^  Am 
ad  juttnent  to  the  cnixeot  FMP  has  net 
been  submitted  to  NMFS,  it  is  tfie«iear 
intent  of  the  Ce«mdl  Old  is,  therefore, 
reOeoted  in  this  emcrgomqr  action. 
Because  square  ne^  allows  far  better 
escapement  of  jtwemk  cod  as  wieB  as 
ortber  reundfisli.  Uns  raeaeare  is  being 
extwided  to  piutoct  dns  kawwH 
productive  fishmg  groimds;  siso,  due  to 
the  area'sdose  proidmity  toshore.tbis 
measiire  will  serve  as  a  piotectien 
against  eflort  displaoement.  Fmfter, 
protection  is  paiticidarly  warranted  in 
light  of  recent  goaeardi  surveys  by  the 
Commonwealtfa  of  Massachusetts 
indicating  the  possibSity  ftat  the  1993 
year  class  of  cod  is  better  than  expected 
in  tins  general  area.  These  new  recndts 
wiH  be  v«y  vvdnerrt>le  to  filing  in 
1995  and  litis  action  has  a  bif^  potential 
of  protecting  them. 

The  fifth  and  fined  meoBUfe  requires' 
that  dM  mJniTmim  aaedi  sraeni'eoBtheni 
NewEn^d,oaBtof72*3QrW.  lat.,be 
set  at  6-indi  U5.24-cBa}  dianond  or 
square,  consistent  with 'die  tnesb-slBe   - 
reqauement  in  the  Gulf  of  Mune  mid 
Georges  Bank  areas.  Increasing  the 
miniiHum  cBamwad  mesh  size  wiB 
increase  the  escapenieutof  ood  and 
other  poundfiGh,  ^tiwhy  pwividing 
additional  ppotecbon  jot  )uve«le  »)d 
sub-legal  fich.  Vesecls  fidhmg  near  the 
boundary  of  the  current  Georges  Baid( 
Regulated  Mesh  Area  wSl  be  required  to 
use  the  same  mesth  as  those  fisfa^ 
inside  the  saca.  Also,  this  raeasture  win 
help  protect  an  importanit  component  of 
tiie  Gewges  Baidc  cod  4tedc  that 
nfigrates  thrat^  the  Nantucket  Shoab 
area  and  waters  south  of  Martha's 
Vineyard  duriqg  die  winter. 

Paragraph  (a)  of  ^051.32  is 
(emponHily  suspended  and  paiagiajA 
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Oncember  12.  19iM  J  Rules 


Hegnlattons 
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(c)  of  §  651.32  is  tenqmrarily  added  to 
ensure  that  cross-refsrendng  between 
regulatory  text  temporarily  added  and 
regulate^  text  remaining  unchanged  in 
SO  CFR  part  651  is  accurate  and 
meaningful. 

Qassification 

NMFS  has  determined  that  this  rule  is 
necessary  to  respond  to  an  emergency 
situation  and  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Assistant  Administrator  for 
Rsheries,  NOAA,  also  finds  for  good 
cause  that  the  reasons  justifying 
promulgation  of  this  rule  on  an 
emergency  basis  also  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  additional  notice  and 
opportunity  for  public  comment,  or  to 
delay  for  30  days  the  eSisctive  date  of 
these  emergency  regulations,  under  the 
provisions  of  sections  553(b)  and  (d)  of 
the  Administrative  Procedure  Act.  All  of 
the  measures  have  received  some  public 
comment  during  Coimdl  meetings  and 
in  connection  with  the  development  of 
Amendment  5  or  proposed  Amendment 
7  to  the  FMP.  Implementation  of  these 
emergency  measures  will  provide  much- 
needed  immediate  interim  protection  to 
declining  multispedes  sto(^. 

This  emergency  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.0. 12866. 

This  rule  is  exranpt  fit>m  the 
procedures  of  the  Regulatory  Flexibility 
Act  to  prepare  a  regulatory  flexibility 
analysis  because  the  rule  is  issued 
without  opportunity  for  prior  public 
comment.  No  analysis  has  been 
prepared. 

List  of  Subjects  hi  50  CTR  Part  6S1 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  6, 1994. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  651  is  amended 
as  follows: 

PART  651-MORTHEAST 
MULTISPECIES  FISHERY 

1.  The  authority  dtetion  for  part  651 
continues  to  read  as  follov^: 

Andiority:  16  U.S.C  1801  et  seq. 

2.  In  §851.9,  paragraphs  (a)(13), 
(e)(14)  through  (e)(21).  (e)(28).  (e)(29). 
and  (e)(3l)  are  temp<varily  suspended, 
and  paragraphs  (a)(15)  and  (e)(36) 
through  (e)[51)  are  temporarily  added, 
efiective  December  12, 1994,  through 
March  12, 1995,  to  read  as  follows: 


f  661J   Prolill)itkMia. 

(a)*  V 

(15)  Fish  with,  set,  haul  back,  possess 
on  board  a  vessel,  unless  stowed  in 
accordance  with  §  651.20(c)(7),  or  fail  to 
remove,  a  sink  gillnet  from  the  area  and 
for  the  times  spedfied  in  §  651 .32(c). 
unless  authorized  in  writing  by  the 
Regional  Director. 
***** 

(e)  •  *  * 

(36)  Fish  with  or  possess  within  the 
areas  described  in  §  651.20(a)(1)  nets  of 
mesh  smaller  than  the  minimum  size 
specified  in  §  651.20(a)(6),  unless  the 
vessel  is  exempted  under  §  651.20(a)(7) 
or  (9),  or  imlessthe  vessel  qiuilifies  for 
the  exception  spedfied  in  paragraph 
(e)(l)(ii)  of  this  section. 

(37)  Fish  with  or  possess  within  the 
area  described  in  §  651.20(b)(1),  nets  of 
mesh  smaller  than  the  miniTniiTn  size 
spedfied  in  §  651.20(b)(3).  unless  the 
vessel  qualifies  for  the  exception 
specified  in  paragraph  (e)(l)(ii)  of  diis 
section. 

(38)  Fish  with  or  possess  within  the 
area  described  in  §  651.20(c)(1),  nets  of 
mesh  smaller  than  the  mintininTi  size 
spedfied  in  §  651.20(c)(5),  unless  the 
vessel  is  exempted  under  §  6S1.20(cM6), 
or  unless  the  vessel  qualifies  for  the 
exception  spedfied  in  paragraph 
(e)(l)(ii)  of  this  section. 

(39)  Fish  with  or  possess  vdthin  the 
areas  described  in  §  651.20(d)(1),  nets  of 
mesh  smaller  than  the  miniTnum  size 
spedfied  in  §  651.20(d)(4),  unless  the 
vessel  is  exempted  under  §  651.20(d)(5). 
or  unless  the  vessel  qualifies  for  the 
exception  spedfied  in  paragraph 
(eHlMii)  of  this  secticm. 

(40)  Enter  the  area  described  in 

§  651.21(d)(1)  on  a  fishing  vessel,  except 
as  spedfied  in  §  651.21(d)(l)(u). 

(41)  Fish  with.  set.  haul  back,  have  da 
board  a  fishing  vessel,  or  fidl  to  remove 
sink  gillnet  gear  in  or  bam  the  area 
spedfied  in  §  651.21(d)(1). 

(42)  Enter  the  area  described  in 
§651.21(d)(2)  on  a  fishing  vessel,  except 
as  spedfied  in  S651.21(d)(2)(ii). 

(43)  Enter  the  area  described  in 

§  651.21(d)(3)  on  a  filling  vessel,  except 
as  provided  in  §651.21(d)(3)(ii). 

(44)  Fish  for,  harvest,  possess,  or  land 
in  or  fiom  the  EEZ  northern  shrimp, 
unless  such  shrimp  were  fished  for  or 
harvested  by  a  vessel  meeting  the 
requirements  specified  in  §  651.20(a)(7). 

(45)  Fail  to  comply  with  the 
requirements  as  spedfied  in 

§  651.20(a)(8). 

(46)  Fish  with.  set.  haul  back,  possess 
on  board  a  vessel,  unless  stowed  in 
accordance  with  §  651.20(c)(7).  or  fail  to 
remove  a  sink  glUnet  from  the  EEZ 
portion  of  the  areas  and  for  the  times 


spedfied  in  §  6S1.32(c).  unless 
authorized  in  writing  by  the  Regional 
Diredor. 

(47)  Violate  any  of  the  provisions  of 
§  651.20(a)(9). 

(48)  Possess  or  land  fish  within  the 
area  described  in  §  651.20(a)(1)  while  in 
possession  of  nets  of  mesh  smaller  than 
the  minimum  size  specified  in 

§  651.20(a)(6).  unless  the  vessel  is 
exempted  under  §  651.20(a)(7)  or 
qualifies  for  the  exception  specified  in 
paragraph  (e)(l)(ii)  of  this  section. 

(49)  Possess  fish  within  or  land  fish 
from  the  area  described  in  §  651.20(b)(1) 
while  in  possession  of  nets  of  mesh 
smaller  than  the  minimum  size 
spedfied  m  §  651.20(b)(3).  or  unless  the 
vessel  qualifies  for  the  exception 
spedfied  in  paragraph  (e)(l)(ii)  of  this 
section. 

(50)  Possess  or  land  regulated  species 
within  the  area  described  in 

§  651.20(c)(1).  while  in  possession  of 
nets  of  mesh  smaller  than  the  minimum 
size  specified  in  §  651.20(c)(5),  unless 
the  vessel  and  the  small  mesh  nets 
conform  with  the  requirements  of 
§  651.27(a),  or  unless  the  vessel  quaUfies 
for  the  exception  specified  in  paraeraph 
(e)(1)(a)  of  this  sectioT         "^  ^  ^ 

(51)  Possess  or  land  regulated  species 
within  the  area  described  in 

§  651.20(d)(1),  while  in  possession  of 
nets  of  mesh  smaller  than  the  minimum 
size  spedfied  in  §  651.20(d)(4),  unless 
the  vessel  and  the  small  mesh  nets 
conform  with  the  requirements  of 
§  651.27(a),  or  unless  the  vessel  qualifies 
for  the  exception  spedfied  in  paracranh 
(e)(l)(ii)ofthissecUon.  *-    -^  *- 

•  *        •        •        • 

3.  to  §651.20,  paragraphs  (a)(2) 
through  (a)(5),  (b)(2),  (c)(2)  through 
(c)(4),  (d)(2),  (d)(3),  (e)(l)(iv),  (e)(2),  and 
(f)(4)  are  tempwarily  suspended,  and 
paragraphs  (a)(6)  through  (a)(10),  (b)(3), 
(c)(5)  through  (c)(8),  (d)(4)  through 
(d)(6),  (e)(l)(v),  (e)(l)(vi),  (e)(3).  (f)(5). 
and  (f)(6)  are  temporarily  added, 
eCBsctive  December  12. 1994.  through 
March  12, 1995,  to  read  as  follows: 

$K1.20    Ragulatadmaah  areas  and 
reatrfcOonaon  gear  and  mathoda  of  fiaMng. 

•  •       •       *       • 

(a)  •  •  • 

(6)  Mesh-size  restrictions.  Except  as 
provided  in  paragraphs  (a)(7)  through 
(a)(9),  (e),  and  (f)  of  this  section,  the 
minimum  mesh  size  for  any  trawl  net, 
sink  giUnet,  Scottish  seine,  purse  seine. 
or  midwater  trawl,  on  a  vessel  or  used 
by  a  vessel  fishing  in  the  GOM/GB 
regulated  mesh  area  shaU  be  6  inches 
(15.24  cm)  diamond  or  square  mesh 
throughout  the  entire  net.  This 
restriction  does  not  apply  to  nets  or 
pieces  of  nets  smaller  than  3  ft  (0.9  m) 
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X  3  Ik  (0.9  «|  is  f  laM  Mil.  or  to 


Fedeial  muhispedes  penait  «ii4<te  an 
fiAfc^«Tl—wl|te^iii«  w^g  ■ 

(7)  Nort/wm  shrimp  exemfUmL  tbm 
Nimhw  ihriii  faiwqr  fc^bwa  iaund 

III  Mil  IIm  ■■■^IlilB  flMHrilMlillll 

iififiiiiiiiBlinpiiltiitomiigMfc 
(a)(10)  of  AisMdiM.  Tbowinw.  wsaek 

sub  jeot  to  tka  OMik  Mstnctaons 
specified  ill  pK^^i^h  W|i|  flfihis 
sactioi  Migr  fiA  it,  lunw t,  y  awm.  or 
land  northaiB  flhonp  witk  aete«f  flMsh 
siBsMer  thaa  tke  BwiaMm  aiae 
specified  a  pw^np^  M(6)  <tf(itts 
Tfirtinn  ia  tke  M^rthnra  Thikiip 
Exemption  Aaea.  tf  tbe  wesael  rvmiiHuit 
wkh  Uie  fequiiWMt  J  ^tedfiedin   . 
paragraphs  (a)(7)U)  thitiiigh  (iit)  of  tfats 
section.  The  Nactham  Skhotp 
Exemption  Area  is  defined  by  stca^^ 
lines  connertingAeiDikww^  points  in 
the  order  stated: 

NoRiMERN  Shrmp  Exemption  AREA 


NORTHEF  4  SHfViP  ENeMPTION 

Ar  ea— Contintjed 


Pom 


G) 


Hi 


in 


rant 


SMI 
SM2 
SM3 

SM4 
SM5 
G2  .. 


4V9Sr  n. 

41-88' H. 

4?<4«S'N.  ... 

43^2"  W. 

43'4t'Jl 

}43*9rM. 


I 


69*40' Mf. 

991)0' W. 

6^22- ¥»4 

Canada 
inaniiroe 
6oundaiy|. 


(i)  Possessk  n  limit  A  vesseS  nay  atft 
fish  for,  posse  is  on  board  or  land 
multispecies  Infish. 

iimFiimfiahmKtMerDevice.Aveaae\ 
■uut  Iwve  a  pK^nrtf  oeafigwrad  and 
inatatted  fiafifli  encluder  device  in  any 
net  with  aaesl^siBdler  tban  ^w 
■unimnm  sia^  specified  in  paragraph 
(a)(6)  of  tUs  stction.  l%e  fiRSsh 
exctoder  devite  mwat  be  configured  said 
installed  cons  steat  wttii  the  fsttowiag 
specifications  (see  Figure  2  «•  part  esi) 
for  an  Axampi )  of  a  property  oanfigHrad 
and  iMtalled  finfish  eMctoder^erioe): 

(A)  A  finfisi  eMdader  device  is  a  i4g^ 
or  semi-ii^  |  cirte  consisting  of  pasaHel 
ban  of  not  na  « than  1-iach  (2.S4-ca) 
spacing  that  ejcchides  all  fish  andotlMr 

loae  that  are  snal 
enough  to  pflsi  betufven  Its  hats  iaHo  the 
codend  of  thettawL 

(fi)  The  fin£  di  exduder  device  ausst 
he  aecnrad  ID  pe  tawi,  fJonaaid  «f  the 

a  wiser  that  It 
precludes  the  hassage  «f  fish  «r  cdier 
objects  into  tb  >  codaid  witboot  dw  fish 
orebjecteiiav:  ng fiist passed betwween 
Ike  bars  of  tin  giate. 


IQ  A  fish  oaHet  «w  hole  oHiSt  be 
pweiidud  lo  <lWw  fah  ac  ofeer  <ibjecte 
tbal  asB  leo  laoge  «e  paae  belweeii  the 
ban  of  Aa  gr^e  to  paw  oat  «f  She  set 
The  afterawst  edge  «f  i&is  ovNkl  nmA 
be  at  least  as  wide  as  the  grate  at  die 
i)S.-Oan-    Poin^  of  attachment.  The  fish  «udet 
must  extend  forward  from  the  .grate 
towmrd  lAe  meiitti  «ff  4r  net. 


STELL\MAfiBJ  BAN  [  JUVENHf  PR0T6CTI0N  AREA 


rani 


SB1 
SB2 
SB3 
SB4 
SB5 
S81 


Laitodt 


42''34.0'  N. 
42^8.8'  N. 
42*1 8.8'  KL 
42D6.5'  N. 
42'11.0S«i 
42r34.0'N. 


noM 


JL1  . 
A2. 
JL3. 
JL4  . 
JLS. 
Jij&. 
JL7  . 
JLl  . 


43^2.7'  N. 
43n)9.5'N. 
42^7.0'  N. 
-42'52.0'N. 
42"41.5'N. 
42R34.0'N. 
42*55.2' N. 
43*1 2.7' N. 


(ii)  Fishing  lor  nortbaB  ahiuBp  in  tbe 
SB/)L  iiiveniie  pfotectian  ana  is 
alloyved.  su^ect  to  the  rnniiirrniniiti  of 
paragrdpk  (aXT)  of  Ihts  1 


paragraph  (aKi) 
transit  fixrou^ 
Exempton  Arra 


to)  A  funnel  of  net  material  rs  allowed 
in  the  lengthening  piece  of  the  net 
forward  of  tfie  grate  to  dkect  ca3c3i 
towards  the  ^rate. 

(iii)  A  vessel  may  only  fish  far  or 
harvest  UMrtbera  shrijop  diua^  tiw 
northern  ghrimp  «»aa>^  fif  -iTftiblish(Tri 
by  tbe  Atlantic  States  hiaiiae  Fia^nes 
Commission  lASMPQ.  Tbe  aoptbem 
shrimp  season  is  Deoaaiber  1  tbra^gh 
May  30.  or  as  anidified  by  the  ASMFC 

m  SteUwagBO  aamUfeffimyit  Ledgg 
/SS/jfL j  ^nren/le  pjotactian  «ree.  The 
onoimuni  nesh  aixB  of  ^  aMlule  set 
gear  in  the  loltowtag  ana  sh«a  be  S 
inches  (1S.24  cm)  squaiie  aaesh  in  «he 
last  50  ban  of  tbe  oedeod  aaid  eMtaBsioa 
piece  fcr  vessds  45  It  (13.7  aal  aa«d  leas, 
and  in  tbe  iaat  too  ban  of  dw  oodand 
and  ejttenstoa  piece  for  vessels  gneater 
(has  «5  ft  (13.7  m),  exoept  as  provided 
for  in  paragraphs  ^  aaid  (Q  otiSm 
section. 

(i)  T^e  SB/JL  fuveuile  protection  area 
is  defined  by  strai^t  tines  connectnig 
the  following  ptmits  in  Ate  -order  stated: 


Longitude 


?0'23.S'W. 
?0'39.«'W. 
70'22.5'Vr. 

7eV4.9'W. 
79<23.5'W. 


■oaowinates 


13737  44295 

13961  44295 

13810  44209 

13899  44135 

t3737  44185 

33Z37  44295 


Jeffreys  Ledge  Juvenh.€  Protection  Area 


i 


Longitude 


70*000' W. 

Tvro&xrvt. 
70*21  .o-w. 
?«'32.5'W. 

Tomo.o'W. 

70*00-0' W- 


Anpf oxinwte  Loran 
Ooofdn  Idles 


13437 
18632 

lani 

13752 
IV52 
13474 

13369 


44445 
44445 
44384 
44304 

44352 
44300 
44362 
44445 


(9)  Transitti  ig.  Vessels  st^bjeci  to  tbe 
raqoireD  «st8  specified  in 

)  ^iMssod&tm  may 
the  rtoftbein  fniiliiip 
neiineQ  u  paragraini 


(a)(7)  <rf  diis  section  with  nets  on  board 
witfi  mesh  Muallei  ihan  fee  nnnkHum 
size  sjiecified  in  paragra}^  fa)(6)  of  this 
section,  provided  that  the  nets  Are 
stowed  in  accordance  with  tbe 
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ph  (c)(7)  of  this 
[  the  vessel  has  no 


provisions  of  _ 
section,  and  piovii 
fish  on  board. 

(10)  Addition  or  deletion  of 
exemptions.  The  Regional  Director  may 
add  exemptions  if  he/she  makes  a 
deteimination  ttiat  the  exempted 
fishery,  gear,  and/or  area  has  a  catch  of 
less  than  5  percent  by  weight  of 
regulated  species.  The  Regional  Director 
may  delete  an  existing  exemption  if  he/ 
she  makes  a  deteimination  that  the 
catch  of  regulated  species  is  greater  than 
or  equal  to  5  percent  by  weight. 
Notification  of  additions  or  deletions 
will  be  made  through  publication  of  a 
rule  in  the  Federal  Register. 

(b)*  •  •  ^^ 

(3)  Mesh-size  restriction.  Except  as 
provided  in  paragraphs  (e)  and  (f)  of  this 
section,  the  winintum  mesh  size  for  any 
trawl  net.  sink  gillnet.  Scottish  seine, 
pune  seine'  or  midwater  trawl  on  a 
vessel  or  used  by  a  vessel  fishing  in  the 
Nantucket  Lightship  regulated  mesh 
area  shall  be  6  indies  (15.24  cm)  square 
or  diamond  mesh  throughout  the  net. 
This  restriction  does  not  apply  to  nets 
or  pieces  of  nets  smaller  than  3  ft  (0.9 
m)  X  3  ft  (0,9  m)  (9  It*  (0.81  m^)). 

(c)*  •  * 

(5)  Mesh-size  restriction.  Except  as 
provided  in  paragraphs  (c)(6),  (e),  and  (f) 
of  this  section,  the  minimum  mesh  size 
for  any  trawl  net,  sink  giUnet,  Scottish 
seine,  purse  seine  or  midwater  trawl  in 
use,  or  available  for  use  as  described 
under  paragraph  (c)(7)  of  this  section,  by 
a  vessel  fishing  in  the  Southern  New 
England  regulated  mesh  area,  shall  be  6 
inches  (15.24  cm)  square  or  diamond 
mesh  throughout  the  net.  This 
restriction  does  not  apply  to  vessels  that 
have  not  been  issued  a  Federal 
multispecies  permit  under  §  651.4  and 
are  fishing  exclusively  in  state  waters. 

(6)  Exemptions. 

(i)  Fisheries  exempt.  The  butterfish. 
dogfish,  herring,  mackerel,  ocean  pout, 
scup,  shrimp,  squid,  summer  flounder, 
whiting,  and  weakfish  fisheries  in  the 
Southern  New  England  regulated  mesh 
area  have  been  foimd  to  meet  the 
exemption  qualification  requirements 
specified  in  paragraph  (c)(8)  of  this 
section.  Therefore,  vessels  subject  to  the 
mesh  restrictions  specified  in  paragraph 
(c)(5)  of  this  section  may  fish  for, 
harvest,  possess  or  land  any  of  the  aoove 
mentioned  species  with  nets  of  mesh 
smaller  than  the  minimum  size 
specified  in  paragraph  (c)(5)  of  this 
section  in  the  Southern  New  England 
regulated  mesh  area,  provided  such 
vessels  comply  with  the  requirements 
q>ecified  in  paragraph  (c)(6)(ii)  of  this 
section. 

(ii)  Possession  and  net  stowage 
requirements.  Vessels  may  possess 


regulated  species  while  in  possession  of 
nets  with  mesh  less  than  the  minimnTti 
size  specified  in  paragraph  (c)(5)  of  this 
section,  provided  that  the  nets  are 
stowed  and  are  not  available  for 
immediate  use  in  accordance  with 
paragraph  (cK7)  of  this  section,  and 
provided  that  regulated  species  were  not 
harvested  by  nets  of  mesh  size  smaller 
than  the  minimum  mesh  size  specified 
in  paragraph  (c)(5)  of  this  section. 
Vessels  may  only  fish  for  butterfish, 
dogfish,  herring,  mackerel,  ocean  pout, 
scup.  shrimp,  Ijoligo  squid,  Illex  squid, 
summer  flounder,  whiting  and/or 
weakfish  with  nets  of  mesh  smaller  than 
the  minimuin  size  specified  in 
paragraph  (cj(5)  of  this  section.  Vessels 
fishii^  for  these  species  may  also 
possess  and  retain  the  following  species 
as  incidental  take  to  these  exempted 
fisheries:  conger  eels,  searobins,  and 
black  sea  bass. 

(7)  Net  stowage  requirements.  Except 
as  provided  in  paragraphs  {c)(6)  and 
(d)(5)  of  this  section,  a  vessel  holding  a 
valid  Federal  multispecies  permit  under 
this  part  and  fishing  in  the  Southern 
New  England  or  Mid-Atlantic  regiilated 
me^  areas  may  not  have  available  for 
immediate  use  any  net,  or  any  piece  of 
a  net,  not  meeting  the  requirements 
specified  in  paragraphs  (c)(5)  and  (d)(4) 
of  Uiis  section;  and  a  vessel  holding  a 
valid  multispecies  permit  while  in  the 
areas  and  for  the  times  specified  imder 
§  651.32(c),  and  any  vessel  while  in  the 
EEZ  portion  of  the  areas  and  for  the 
times  q>ecified  under  §  651.32(c),  may 
not  have  available  for  immediate  use 
any  sink  gillnet  gear.  A  net  that 
conforms  to  one  of  the  following 
specifications  and  that  can  be  shown 
not  to  have  been  in  recent  use  is 
considered  to  be  not  "available  for 
immediate  use": 

(i)  A  net  stowed  below  deck, 
provided: 

(A)  It  is  located  below  the  main 
working  deck  from  which  the  net  is 
deployed  and  retrieved: 

(B)  The  towing  wires,  including  the 
leg  wires,  are  detached  from  the  net;  and 

(O  It  is  fan-folded  (flaked)  and  bound 
around  its  circumference;  or 

(ii)  A  net  stowed  and  lashed  down  on 
deck,  provided: 

(A)  It  is  fan-folded  (flaked)  and  bound 
around  its  circumference; 

(B)  It  is  securely  fastened  to  the  deck 
or  rail  of  the  vessel;  and 

(C)  The  towing  wires,  including  the 
leg  wires,  are  detached  fitim  the  net;  or 

(iii)  A  net  that  is  on  a  reel  and  is 
covered  and  secured,  provided: 

(A)  The  entire  siu-face  of  the  net  is 
covered  with  canvas  or  other  similar 
material  that  is  securely  bound; 


(B)  The  towing  wires,  including  the 
leg  vrires,  are  detached  from  the  net;  and 

(C)  The  codend  is  removed  bom  the 
net  and  stared  below  deck;  or 

(iv)  Nets  that  are  secured  in  a  manner 
authorized  in  writing  by  the  Regional 
Director. 

(8)  Addition  or  deletion  of 
exemptions.  The  Regional  Director  may 
add  exemptions  if  he/she  mal^s  a 
determination  that  the  exempted 
fishery,  gear,  and/or  area  has  a  catch  of 
less  than  5  peromt  by  weight  of 
regulated  species.  The  R^onal  Directtw 
may  delete  an  existing  exemption  if  he/ 
she  makes  a  detennination  that  the 
catdi  of  regulated  species  is  greater  than 
or  equal  to  5  percent  by  weight. 
Notification  of  additions  (w  deletions 
will  be  made  through  publication  of  a 
rule  in  the  Federal  Register. 

(d)  •  •  *  ^^ 

(4)  Mesh-size  restrictions.  Except  as 
provided  in  paragraphs  (d)(5),  (e),  and 
(f)  of  this  section,  tlM  minimiin)  mesh 
size  for  any  trawl  net.  sink  gillnet, 
Scottish  seine,  purse  seine,  or  midwater 
trawl  in  use.  or  available  for  use  as 
described  under  paragraph  (c)(7)  of  this 
section,  by  a  vessel  fishing  in  the  Mid- 
Atlantic  regulated  mesh  area  shall  be 
that  specified  in  the  summer  flounder 
regulations  at  $  625.24(a)  of  this  chapter. 
This  restriction  does  not  apply  to 
vessels  that  have  not  been  issued  a 
multispecies  finfish  permit  under 

§  651.4  and  are  fishing  exclusively  in 
state  waters. 

(5)  Exemptions,  (i)  Fisheries.  The 
butterfish,  dogfish,  herring,  mackerel, 
ocean  pout,  scup,  shrimp,  squid, 
summer  flounder,  whiting,  weakfish. 
and  scallop  fidieries  in  the  Mid- Atlantic 
regulated  mesh  area  have  been  found  to 
meet  the  exemption  qualification 
requirements  specified  in  paragraph 
(d)(6)  of  this  section.  Therefore,  vessels 
subject  to  the  mesh  restrictions 
specified  in  paragraph  (d)(4)  of  this 
section  may  fish  for,  harvest,  possess  or 
land  any  of  the  above  mentioned  spedes 
with  nets  of  mesh  smaller  than  the 
minimum  size  specified  in  paragraph 
(d)(4)  of  this  section  in  the  hAid  Atlantic 
regulated  mesh  area,  provided  such 
vessels  comply  with  the  requirements 
specified  in  paragraph  id)(5)(ii)  of  this 
section. 

(ii)  Possession  and  net  stowage 
requirements.  Vessels  may  possess 
regulated  species  w^le  in  possession  of 
nets  with  mesh  less  than  the  minimum 
size  specified  in  paragraph  (d)(4)  of  this 
section,  provided  that  the  nets  are 
stowed  and  are  not  available  for 
immediate  use  in  accordance  with 
paragraph  (c)(7)  of  this  section,  and ' 
provided  that  r^ulated  species  were  not 
harvested  by  nets  of  mesh  size  smaller 
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dun  the  minimum  mesh  sue  specified 
in  pangraph  (d)(4)  of  this  section. 
Vessels  may  oidy  possess  butterfish, 
dogfish,  hening.  mackerel,  ocean  pout, 
scup,  shrimp,  LoUgo  squid,  Illex  squid, 
summer  flounder,  whiting  and/or 
weakfish  fisheries  while  fishing  with 

nets  of  mesh  ""allar  than  the  minimiiin 

size  specified  in  paragraph  (d)(4)  of  this 
section.  Vessels  fishing  fior  these  species 
may  also  possess  and  retain  the 
following  species  as  incidental  take  to 
these  exempted  fisheries:  conger  eels, 
searobins,  and  black  sea  bass. 

(6)  Addition  or  deletion  of 
exemptions.  The  Regional  Director  may 
add  exemptions  if  he/she  makes  a 
determination  that  the  exempted 
fishery,  gear,  and/or  area  has  a  catch  of 
less  than  5  percent  by  weight  of 
regulated  species.  The  Regional  Director 
may  delete  an  existing  exemption  if  he/ 
she  makes  a  determination  that  the 
catch  of  regulated  species  is  greater  than 
or  equal  to  5  percent  by  weight. 
Notification  of  additions  or  deletions 
will  be  made  through  publication  of  a 
rule  in  the  Federal  Register. 

(e)  *  •  • 

(!)••• 

(v)  The  vessel  does  not  fish  for, 
possess  or  land  multispecies  finJish. 

(vi)  The  vessel  only  fishes  for, 
possesses  or  lands  Atlantic  hening, 
blu^Mck  herring,  mackerel,  or  squid  in 
areas  south  of  42°20'  N.  latitude,  and 
Atlantic  herring,  blueback  herring  or 
mackerel  in  areas  north  of  42*20'  N. 
latitude. 

•  *        *        •        • 

(3)  For  the  GOM/GB  and  JL/SB 
regulated  mesh  areas  north  of  42<'20'  N. 
lat,  fishing  for  Atlantic  herring  or 
blueback  herring  and  for  mackerel  may 
take  place  throughout  the  fishing  year 
with  midwater  trawl  gear  of  mesh  size 
less  than  the  regulated  size,  provided 
that  the  requirement  of  paragraphs 
(a)(l)(i)  through  (v)  of  this  section  are 
met. 

(f)*** 

(5)  The  vessel  does  not  fish  for, 
possess,  or  land  multispecies  finfish. 

(6)  The  vessel  only  fishes  for, 
possesses,  or  lands  Atlantic  herring, 
blueback  herring,  mackerel,  or 
menhaden. 

•  •        •        •        * 

4.  In  §  651.21 ,  paragraphs  (a),  (b).  and 
(c)  are  temporarily  suspended,  and 
paragraph  (d)  is  temporarily  added, 
effective  December  12, 1994,  through 
March  12, 1995,  to  read  as  follows: 


S  661.21    Ooead 


(d)  Closed  areas.  (1)  Closed  Area  I.  (i) 
No  filling  vessel  or  person  on  a  fishing 


vMsel  may  fish 
as  Closed  Area 


)r  be  in  the  areas  known 
(Figure  5),  as  defined 
by  straight  lines  connecting  the 
following  point^  in  the  order  stated, 
except  as  specif  ed  in  paragraph 
(d)(l)(ii)  of  this  Section: 


Poim 


CI1 
CI2 
CIS 
CI4 

ai 


4 


4«30'N. 
4r4S'N. 
4r45'N. 

•acN. 


•acN. 


Longitude 


89^' W. 
68*45' W. 
68*30' W. 
68*30' W.: 

and 
69*23' W. 


(ii)  Paragraph|(d)(l)(i)  of  this  section 
does  not  apply  to  persons  on  fishing 


vessels  or  fisi 
using  pot  gear 
lobsters,  and 
on  board  capab 
multispecies  ~ 


vessels  fishing  with  or 

igned  and  used  to  take 
have  no  other  gear 

of  catching 

sh. 
(2)  Closed  An  an.  (i)  No  fishing  vessel 
or  person  on  a  f  shing  vessel  may  fish 
or  be  in  the  area  known  as  Closed  Area 
n  (Figure  5),  as  I  lefined  by  straight  lines 
connecting  the  lollowing  points  in  the 
order  stated,  except  as  specified  in 
paragraph  (d)(2lii)  of  this  section: 


rOini 


cm 

CII2 
G5 


CMS 


an 


Latitude 


4  *00'N. 
4  *00'N. 
4  *18.6'  N. 


ArZXH. 


4  -WN. 


Longitude 


67*20' W. 

66*35.8' W. 

66*24.8' W. 
(the  U.S.- 
Canada 
Maritime 
Boundary) 

67*20' W. 
(Ihe  U.S.- 
Canada 
Maritime 
Boundary); 
and 

67*20' W. 


(ii)  Paragraph  (d)(2)(i)  of  this  section 
does  not  apply  o  persons  on  fishing 
vessels  or  fishii  ;  vessels: 

(A)  Fishing  w  th  or  using  pot  gear 
designed  and  ui  ed  to  take  lobsters,  and 
which  have  no  <  )ther  gear  on  board 
capable  of  catcl  ing  multispecies  finfish; 

(B)  Seeking  si  fe  haven  from  storm 
conditions  in  w  iters  adjacent  to  the 
western  edge  offthe  closed  area.  Such 
fishing  vessels  liiay  transit  through  the 
closed  area  providine  that: 

(1)  Gale,  stonh,  or  nurricane 
conditions  are  posted  for  the  area  by  the 
National  Weatl^r  Service; 

(2)  Such  ve^ls  do  not  fish  in  the 
area; 

(3)  Fishing  ge^  is  stowed  in 
accordance  with  paragraph  (c)(7)  of 
§651.20;  and    J 

(4)  The  vessel  provides  notice  to  a 
patrolling  U.S.  Coast  Guard  aircraft  or 
vessel  in  the  vidinity  of  Georges  Bank  by 
high  frequency  ^dio  (2.182  Khz)  of  its 


intention  of  transitting  the  closed  area, 
the  time  and  position  when  the  vessel 
entere  the  area  and  the  time  and 
position  when  the  vessel  exits  the 
closed  area. 

(3)  Nantucket  Lightship  Closed  Area. 
(i)  No  fishing  vessel  or  person  on  a 
fishing  vessel  may  fish  or  be  in  the  area 
known  as  the  Nantucket  Lightship 
Closed  Area  (Figure  5),  as  defined  by 
straight  lines  connecting  the  following 
points  in  the  order  stated,  except  as 
specified  in  paragraph  (d)(3)(ii)  of  this 
section: 


Point 

Longitude 

G10 

40*50' N. 

69*00^  W. 

CN1 

40*20' N. 

69*00' W. 

CN2 

40*20'N. 

70*20' W. 

cm 

40*50' N. 

70*20' W.; 
and 

G10 

40*50' N. 

69*00' W. 

(ii)  Paragraph  (d)(3)(i)  of  this  section 
does  not  apply  to  persons  on  fishing 
vessels  or  fishing  vessels: 

(A)  Fishing  with  or  using  pot  gear 
designed  and  used  to  take  k^stera,  and 
which  have  no  other  gear  on  board 
capable  of  catching  multispecies  finfish; 
or 

(B)  Fishing  with  or  using  dredge  gear 
designed  and  used  to  take  ocean 
quahogs  or  surf  clams,  and  which  have 
no  other  gear  on  board  capable  of 
catching  multispecies  finfish. 

5.  In  §651.22,  paragraphs  (d)(2)(i)  and 
(d)(2)(ii)  are  temporarily  suspended,  and 
paragraphs  (d)(2)(iv)  and  (d)(2)(v)  are 
temporarily  added,  efEsctive  Etecember 
12, 1994.  through  March  12, 1995,  to 
read  as  follows: 

§651.22    Effori«ontrol  program  for  limited 


(d)  *  *  * 

(2)  *  *  * 

(iv)  A  sink  gillnet  vessel  greater  than 
45  ft  (13.7  m)  in  length  is  exempt  from 
the  DAS  effort  reduction  program  of  this 
part  on  all  fishing  trips  during  which 
the  vessel  fishes  for  multispecies 
exclusively  with  sink  gillnet  gear,  and 
does  not  have  other  gear  available  for 
immediate  use  as  described  in 
§  651.20(c)(7),  if  the  vessel  owner  or 
owner's  authorized  representative 
complies  with  monitoring  requirements 
set  forth  in  §  651.28(c),  unless  effort 
reduction  measures  are  implemented 
pursuant  to  subpart  C  of  this  part. 

(v)  A  sink  gillnet  vessel  greater  than 
45  ft  (13.7  m)  in  length  that  intends  to 
fish  for,  possess  or  land,  or  does  possess 
or  land,  more  than  the  possession  limit 
of  regulated  species  as  specified  in 
§  651.27(a)  with  gear  other  than  sink 
gillnet  gear,  or  has  other  gear  on  board 
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that  is  not  stowed  as  described  in 
S651.20(c)(7),  at  any  time  during  a 
calendar  year  may  fish  under  and  shall 
be  subject  to  the  DAS  effort  reduction 
program  of  this  part,  except  on  trips  that 
qualify  for  the  exemption  set  forth  in 
paragraph  (d)(2)(iv)  of  this  section. 
»        •        *        •        • 

6.  fa  §651.27.  paragraphs  (a) 
introductory  text  and  (a)(1)  through 
(a)(4)  am  temporarily  suspended,  and 
paragraphs  (a)(5)  and  (a)(6)  are 
temporarily  added,  effective  December 
12, 1994,  through  March  12. 1995.  to 
read  as  follows: 

§651.27    Possession  limits, 
(a)  *  •  * 

(5)  Small-mesh  possession  restriction. 
Unless  otherwise  restricted  pursuant  to 
§  651.20(a)(6).  (b)(3),  (e)  or  (0,  vessels 
with  Federal  multispecies  permits 
issued  under  this  part  and  vessels  in  the 
EEZ  that  possess  nets  smaller  than  the 
minimum  size  specified  in  §  651.20  are 
prohibited  from  fishing  for  regulated 
species,  and  are  prohibited  from 
possessing  on  boerd  or  landing 
regulated  species,  unless  said  net  is 
stowed  in  accordance  with  the 
provisions  of  §  651.20(c)(7). 

(6)  Large-mesh  possession  restriction. 
Vess^  that  are  subject  to  minimum 
possessicm  restrictions  that  are  fishing 
with  nets  that  conform  to  the  minimum 
mesh  size  requirements  specified  in 
§651.20  may  possess  and  land  up  to  500 
lb  (226.8  kg)  of  regulated  species  subject 
to  the  requirements  of  paragraphs 
(a)(6)(i)  through  (iii)  of  this  section, 
provided  that  the  regulated  species  were 
not  harvested  by  nets  of  mesh  size 
smaller  than  the  minimum  size 
specified  in  §651.20. 

(i)  Vessels  subject  to  the  laige-mesh 
possession  restriction  shall  have  on 


board  the  vessel  at  least  one  standard 
box  or  one  standard  tote. 

(ii)  The  regulated  species  stored  on 
board  the  vessel  shall  be  retained 
separately  fitMn  the  rest  of  the  catch  and 
shall  be  readily  available  for  inspecUon 
and  for  measurement  by  placement  of 
the  regulated  species  in  a  standard  box 
or  standard  tote  if  requested  by  an 
authorized  officer. 

(iii)  The  maximum  possession  limit  of 
regulated  species,  as  specified  in 
paragraph  (a)(6)  of  this  section,  is  equal 
to  500  lb  (226.8  kg)  or  its  equivalent  as 
measured  by  the  volume  of  four 
standard  boxes  or  five  standard  totes. 

•  •        •        »        » 

7.  fa  §  651.32,  paragraph  (a)  is 
ternpbrarily  suspended,  and  paragraph 
(c)  is  temporarily  added,  efiective 
December  12, 1994,  throu^  March  12, 
1995.  to  read  as  follows: 

§651.32   Sink  gillnet  requirsments  to 
rwluce  hartKM- porpoiM  tikes. 

*  »        •        •        • 

(c)  General.  (1)  fa  addition  to  the 
measures  specified  in  §§  651.20  and 
651.21.  persons  ownfag  or  operating 
vessels  using,  possessing  on  board  a 
vessel  (imless  stowed  m  accordance 
with  §651. 20(c)(7)).  or  fishmg  with  sink 
gillnet  gear  are  subject  to  the  restrictions 
in  paragraph  (c)(2)  of  this  section, 
unless  otherwise  authorized  m  writing 
by  the  R^ional  Director 

(2)  Areas  closed  to  sink  gillnets.  (i)  All 
petsaoa  owning  or  operating  vessels 
must  remove  all  of  their  sink  gilfaet  gear 
from,  and  may  not  use,  set,  haul  back, 
fish  with,  or  possess  on  board  a  vessel 
(unless  stowed  m  accordance  with 
§  651.20(c)(7)),  a  sink  gilfaet  in  the  EEZ 
portion  of  the  areas  and  for  the  times 
specified  in  paragraph  (c)(2)(ii)  of  this 
section;  and  all  persons  owning  or 
operating  vessels  issued  a  Federal 


-  multispecies  limited  access  permit  must 
remove  all  of  their  sink  gillnet  gear 
bom,  and  may  not  use.  set,  haul  back, 
fish  with  or  possess  on  board  a  vessel 
(unless  stowed  fa  accordance  with 
§  651.20(c)(7)),  a  sink  gillnet  fa  the 
entire  area  at  the  times  specified  in 
paragraph  (c)(2)(ii)  of  this  section. 

(ii)  Massachusetts  Bay  Closure  Ama. 
During  the  period  March  1  thixiugh 
March  30  of  each  fishing  year,  the 
restrictions  and  requirements  specified 
in  paragraph  (c)(2)(i)  of  this  section 
shall  apply  to  an  area  known  as  the 
Massachusetts  Bay  Closure  Area,  which 
is  an  area  bounded  by  straight  Ifaes 
connecting  the  followring  points  in  the 
order  stated  (see  Figure  4  of  this  part). 

Massachusetts  Bay  CiiDsuRE  Area 


Point 

Latitude 

Longitude 

MBI 

42*30' N. 

Massachu- 
setts 
shoreHne 

MB2 

42*30- N. 

70*30' W. 

MB3 

42*1  ^  N. 

70'30'  W. 

M84 

42*12'  N. 

70»00'  W. 

MB5 

Cape  Cod 
shoreitne 

70*00'  W. 

MB6 

42''00'N 

Cape  Cod 
shoreline 

MB7 

42*00- W 

Massachu- 
setts 
shoreline. 

Figure  3  to  Part  651  (Temporarily 

Suspended] 

8.  Figure  3  to  part  651  is  temporarily 
suspended  effective  December  12, 1994. 
through  March  12. 1995,  and  Figure  5  is 
temporarily  added  effective  December 
12,  1994,  through  March  12. 1995.  to 
read  as  follows: 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  prior  to  the  adoption  of  the  finaJ 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  916  and  917 
[Docket  No.  FV-«4-91«>4] 

Nectarines,  Pears,  and  Peaches  Grown 
in  Califomia;  Order  Directing  That  a 
Referendum  be  Conducted; 
Determination  of  Representative 
Period  for  Voter  Eligibility;  and 
Designation  of  Referendum  Agents  to 
Conduct  the  Referendum 

AGENCY:  Agricultural  Marketinc  Service, 

USDA. 

ACTION:  Referendum  order. 


SUMMARY:  This  document  directs  that  a 
referendum  be  conducted  among 
eligible  growers  of  nectarines  and 
peaches  to  determine  whether  they 
favor  continuance  of  the  marketing 
orders  regulating  the  handling  of  those 
commodities  grown  in  the  production 
area. 

DATES:  The  representative  production 
period  is  from  April  1, 1994,  through 
November  23, 1994.  The  referendum 
will  be  conducted  from  January  6,  1995, 
through  February  3, 1995. 
ADDRESSES:  Copies  of  the  text  of  the 
aforesaid  marketing  orders  may  be 
obtained  from  the  office  of  the 
referendum  agents  at  2202  Monterey 
Street,  Suite  102B,  Fresno.  Califomia. 
93721,  or  the  Office  of  the  Docket  Clerk, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS.  USDA.  P.O.  Box  96456.  Room 
2525-S.  Washington.  D.C.,  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Johnson,  Marketing  Order 
Administration  Branch!  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Room  2522-S.  P.O.  Box 
96456.  Washington.  D.C.  20090-6456: 
telephone:  (202)  720-2861;  Kurt  J. 
Kimmel  or  Terry  Vawter,  Califomia 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  Agricultural 


Marketing  Service,  U.S.  Department  of 
Agriculture,  2202  Monterey  Street,  Spite 
102B,  Fresno,  Califomia,  93721; 
telephone:  (209)  487-5901. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Marketing  Order  No.  916  (7  CFR  Part 
916)  and  Marketing  Order  No.  917  (7 
CFR  Part  917),  hereinafter  referred  to  as 
the  "orders,"  and  the  applicable 
provisions  of  the  Agricuhural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674)  hereinafter  referred  to 
as  the  "Act."  it  is  hereby  directed  that 
a  referendum  be  conducted  within  the 
period  January  6, 1995.  through 
Febmary  3, 1995.  among  growers  in  the 
production  area  who.  during  the  period 
April  1. 1994.  through  November  23. 
1994.  (which  period  is  hereby 
determined  to  be  a  representative  period 
for  purposes  of  such  referendum),  were 
engaged  in  the  production  of  nectarines 
and  peaches  covered  by  the  said 
marketing  orders  to  ascertain  whether 
continuance  of  the  orders  is  favored  by 
the  growers. 

The  Secretary  of  Agricnlture  has 
determined  that  continuance  referenda 
are  an  effective  means  for  ascertaining 
whether  growers  favor  continuation  of 
marketing  order  programs.  The 
Secretary  would  consider  termination  of 
the  orders  if  less  than  two-thirds  of  the 
growers  voting  in  the  referendum  and 
growers  of  less  than  two-thirds  of  the 
volume  of  nectarines  or  pjeaches 
represented  in  the  referendum  favor 
continuance.  However,  in  evaluating  the 
merits  of  continuance  versus 
termination,  the  Secretary  will  not  only 
consider  the  results  of  the  continuance 
referendum,  but  also  all  other  relevant 
information  concerning  the  operation  of 
the  orders  and  the  relative  benefits  and 
disadvantages  to  growers,  handlers,  and 
consumers  in  order  to  determine 
whether  continued  operation  of  the 
orders  would  tend  to  effectuate  the 
declared  policy  of  the  Act. 

In  any  event,  section  8c(16)(B)  of  the 
Act  requires  the  Secretary  to  terminate 
an  order  whenever  the  Secretary  finds 
that  a  majority  of  all  growers  favor 
termination,  and  such  majority 
produced  for  market  more  than  50 
percent  of  the  commodity  covered 
under  such  order. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35).  the  ballot  materials  that 
will  be  used  in  the  referendum  herein 
ordered  have  been  submitted  to  and 


approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  have  been 
assigned  OMB  No.  0581-0072  for 
nectarines  and  OMB  No.  0581-0080  for 
peaches.  It  has  been  estimated  that  it 
will  take  an  average  of  20  minutes  for 
each  of  the  approximately  3,500  growers 
of  nectarines  and  peaches  to  participate 
in  the  voluntary  referendum  balloting. 

It  should  be  noted  that  pears  grown  in 
Califomia  were  also  covered  under  M.O. 
917.  The  Pear  Commodity  Committee 
unanimously  recommended  suspension 
of  the  pear  provisions  under  the  order, 
because  such  provisions  are  no  longer 
needed.  The  Califomia  Bartlett  pear 
industry  is  now  functioning  under  a 
Cahfomia  Pear  Marketing  Program 
(State  pear  program),  and  is  no  longer 
using  the  pear  order  provisions.  The 
State  pear  program,  developed  by  the 
Califomia  Bartlett  pear  industry  and  the 
Califomia  Department  of  Food  and 
Agriculture,  is  similar  to  the  Federal 
pear  program. 

An  order  directing  that  a  referendum 
be  conducted  to  determine  whether  pear 
growers  favor  continuance  of  the 
Federal  pear  program  was  published  in 
the  Federal  Register  on  March  3, 1994 
■  (59  FR  10053).  The  representative 
period  for  the  conduct  of  such 
referendum  is  June  1, 1994,  through 
November  30, 1994.  The  pear 
referendum  will  be  conducted  within 
the  period  beginning  December  1, 1994, 
and  ending  Febmary  15,  1995. 

Kurt  J.  Kimmel  and  Terry  Vawter  of 
the  Califomia  Marketing  Field  Office, 
Fmit  and  Vegetable  Division, 
Agricultural  Marketing  Service.  USDA, 
are  hereby  designated  as  the  referendum 
agents  of  the  Secretary  of  Agricuhure  to 
conduct  such  referendum.  The 
procedure  applicable  to  the  referendum 
shall  be  the  "Procedure  for  the  Conduct 
of  Referenda  in  Connection  With 
Marketing  Orders  for  Fraits,  Vegetables, 
and  Nuts  Pursuant  to  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
Amended"  (7  CFR  Part  900.400  et  seq.). 

Ballots  will  be  mailed  to  all  growers 
of  record  and  may  also  be  obtained  from 
the  referendum  agents  and  from  their 
appointees  at  the  above  address. 

List  of  Subiects 

7  CFR  Part  916 

Marketing  agreements.  Nectarines. 
Reporting  and  recordkeeping 
requirements. 
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7CFRPart917 

Marketing  agreements.  Peaches. 
Reporting  and  recordkeeping 
requirements. 

Authority:  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended.  Sees.  1- 
19. 4a  Slat  31.  as  ameadad;  7  U^.C  601- 
674. 

Dated:  OecemfaerC.  1994. 


Acting  Atsittant  Secretary.  MmkeUngand 

Regulatory  Programs 
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OCPARTMENT  OF  THE  TREASURY 

Office  ol  ttw  Complroilar  of  llM 
Cufvency 

12  CFR  Part  19 

[CioolMtNo.M-211 

nN1S57-AB18 

Uniform  Rules  of  Practice  and 


agency:  The  Office  of  the  Ckiniptraller 

of  the  Ciureiicy.  Treasury. 

ACTION:  Notice  of  proposed  nilemaking. 

SUMMARY:  The  Comptroller  of  the 
Currency  (OCC)  proposes  to  amend  a 
provision  of  the  Uniform  Rules  of 
Practice  and  Procedure  as  adopted  by 
the  OCC  (Uniform  Rules).  This  proposal 
is  intended  to  clarify  that  the  Uniform 
Rules'  provisions  relating  to  ex  parte 
communications  conibrm  to  the 
requiiemeots  of  the  Administrative 
Procedure  Act  (APA).  In  particular,  this 
proposal  would  clarify  that  the  ex  parte 
provisions  do  not  apply  to  intra-agency 
commimications,  which  are  governed  by 
a  separate  provision  of  the  APA. 

DATES:  Comments  must  be  received  by 
January  11. 1995. 

ADDRESSES:  Comments  be  directed-  to: 
Communications  Division.  250  E  Street. 
SW.,  Washiagton.  DC  20219.  Attention: 
Docket  No.  94-21.  Comments  may  be 
inspected  and  photocopied  at  the  same 
location. 

FOR  niRTNER  MRMMATION  CONTACT: 
Daniel  Stipeno.  Assistant  Director, 
Enfbroement  and  CarapUance  (202/874- 
4800),  or  Daniel  Cooice,  Attorney. 
Legislative  and  Regulatory  Activities 
Division  (202/874-5090). 

SUPf>t.EMENTARV  INFORMATION: 

I.  Background 

Section  916  of  the  Financial 
Institutions  Reform.  Recovery  and 
Enforcement  Act  of  1989  (F1RREA).  Pub. 
L.  73, 103  Stat.  183  (1989)  required  the 


OCC,  Board  of  dovemors  of  the  Federal 
Reserve  System  iBoard  of  Governors), 
Federal  Deposit  jlnsurance  Corporation 
(FDIC).  Office  oi  Thrift  Supervision 
(OTS).  and  Natianal  Credit  Union 
Administration  NCUA)  Federal  Deposit 
Insurance  Corpc  ration  (FDIQ 
(collectively,  th(  "agencies")  to  develop 
uniform  rules  ai  d  procedures  for 
administrative  l|earings.  The  agencies 
issued  a  joint  ncitice  of  proposed 
rulemaking  on  jine  17, 1991  (56  FR 
27790)  and  proiAulgated  their  final 
Uniform  Rules  df  Practice  and 
Procedure  in  At^ust  1991  (OCC,  56  FR 
38024,  August  a  1991;  Board  of 
Governors,  56  ra^38052,  August  9, 
1991;  FDIC,  56  m  37975,  August  9, 
1991;  OTS,  56  FK  38317.  August  12, 
1991;  and  NCUA,  56  FR  37767,  August 
8, 1991).  On  November  22, 1994  (59  FR 
60094).  the  Boaifl  of  Governors 
proposed  to  am^nd  one  aspect  of  the 
Uniform  Rules  adopted  by  the  Board  of 
Governors  relating  to  ex  parte 
communication^  to  clarify  that  those 
rules  parallel  the  requirements  of  the 
APA.  The  OGC  now  proposes  the 
similar  amendment.  The  OTS,  FEUC, 
and  NCUA  are  considering  a  similar 
amendment.        I 

Currentfy,  §  199  of  the  Uniform  Rules 
prohibits  a  party,  the  party's  counsel,  or 
another  interestod  person  from  making 
an  ex  parte  communication  to  the 
Comptroller  or  other  decisional  official 
concerning  the  laerits  of  an  adjudicatory 
proceeding.  Wbtti  the  Uniform  Rules 
were  proposed,  me  joint  proposed  rule 
(56  FR  27790,  2^3)  explained  that  the 
proposed  rule  regarding  ex  parte 
coramunicationd  would  adopt  the  rules 
and  procedures  iet  forth  in  the  APA  (5 
U.S.C.  551(14)  asd  557(d))  legarding  ex 
parte  communications.  The  OOC  did  not 
intend  at  that  time  to  impose  a  rule 
more  restrictive  than  that  imposed  by 
the  APA.  I 

The  APA  contains  two  provisions 
relating  to  comniunications  with  agency 
decisionmakers.  [The  APA's  ex  parte 
communication  arovision  restricts 
com  munication^  between  an  interested 
person  outside  the  agency  and  the 
agency  head,  thai  administrative  law 
judge  (ALJ).  or  tl)e  agency  decisional 
employees.  5  U.^.C  557(d).  Intra-agency 
communicationsjare  governed  by  the 
APA's  separatioa  of  hmctitHu  provision, 
5  U.S.C  554(d).  that  section  prohibits 
investigative  or  Annecutorial  staff  at  an 
agency  trom  participating  <»  advising  in 
the  decision,  reoaounendbd  decision,  or 
agency  review  olan  adjudicatory  matter 
pursuant  to  sectitm  557  of  the  APA 
except  as  witnes$  or  counsel.  The  same 
separation  of  iiinttion  provision 
provides  that  tba  ALJ  in  an  adjudicatory 
matter  may  not  o  msult  any  puty  on  a 


fact  in  isstie  unless  die  other  parties 
have  an  opportunity  to  participate.  5 
U.S.C.  554(d)(1).  The  separation  of 
functions  provision  does  not  prohibit 
agency  investigatory  or  prosecutorial 
staff  from  seeking  the  amendment  of  a 
notice  or  the  settlement  or  termination 
of  a  proceeding. 

The  Uniform  Rules  as  proposed  and 
adopted  in  1991,  however,  did  not 
mention  the  separation  of  functions 
concept  explicitly.  Consequently,  it 
could  have  been  interpreted  to  apply  die 
ex  parte  communication  prohibition  to 
all  communications  concaming  the 
merits  of  an  adjudicatory  proceeding 
between  the  agency  head.  AL|.  or 
decisional  personnel  and  any  party,  the 
party's  counsel,  or  another  person 
interested  in  the  proceeding.  The  OCC 
did  not  intend  this  provision  to  limit  the 
OCC's  investigatory  or  prosecutorial 
staff's  ability  to  seek  approval  of 
amendments  to,  or  terminations  of, 
existing  enforcement  actions.  As 
drafted,  however,  the  provision  could  be 
misinterpreted  to  expand  the  ex  parte 
commimication  prohibition  beyond  the 
scope  of  the  APA. 

This  proposal  would  clarify  that  the 
regulation  is  intended  to  conform  to  the 
provisions  of  the  APA  by  limiting  the 
prohibition  on  ex  parte  conmiunications 
to  communications  to  or  from  interested 
persons  outside  the  agency.  5  U.S.C 
557(d),  and  by  incorporating  explicitly 
the  APA's  separation  of  functions 
provisions,  5  U.S.C.  554(d).  This 
approach  is  also  consistent  with  the 
most  recent  Model  Adjudication  Rules 
prepared  by  the  Administrative 
Conference  of  the  United  States  (ACUS). 
ACUS,  Model  Adjudication  Rules 
(December,  1993). 

n.  Regulatory  Flexibility  Act 

Pursuant  to  sectitm  60S(b)  of  the 
Regulatory  Flexibility  Act.  the  OOC 
hereby  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substmtial  mrafiber  of  small 
entities.  Aooordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

This  proposal  would  make  a  minor 
amendment  to  a  rule  of  practice  already 
in  place  and  affects  intra-agency 
prooedtire  exclusively.  Thus.  U  will  not 
result  in  additional  burdoi  for  regulated 
institutions.  The  purpose  of  the 
proposal  is  to  cm^Dnn  the  provisions  of 
the  regulation  to  those  imposed  by 
statute. 

m.  Executive  Order  12866  Statement 

The  OCC  has  deterouned  that  thi5 
proposal  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866. 


List  of  Subjects  in  12  CFR  Part  19 

Administrative  practice  and 
procedure.  Crime.  Investigations. 
National  banks.  Penalties.  Securities. 
Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  19  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  1»-RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  19  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C  504.  554-557;  12 
U.S.C  93(b).  164.  505. 1817. 1818. 1820 
18310. 1972.  3102.  3108(a).  and  3909;  15 
U.S.C  78(h)  and  (i),  78o-4(c),  78o-5.  78q-1. 
78u,  78U-2.  78U-3.  and  78w;  and  31  U.S.C 
330. 

2.  In  §  19.9.  paragraphs  (a)  and  (b)  are 
revised  and  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

S19.9    Ex  parte  eommunlcationa. 

(a)  Definition.  (1)  Ex  parte 
communication  means  any  material  oral 
or  written  communication  relevant  to 
the  merits  of  an  ad  judicatory  proceeding 
that  was  neither  on  the  record  nor  on 
reasonable  prior  notice  to  all  parties  that 
takes  place  between— 

(i)  An  interested  person  outside  the 
OCC  (including  such  person's  counsel); 
and 

(ii)  The  administrative  law  judge 
handling  that  proceeding,  the 
Comptroller,  or  a  decisional  employee. 

(2)  Exception.  A  request  for  status  of 
the  proceeding  does  not  constitute  an  ex 
parte  communication. 

(b)  Prohibition  of  ex  parte 
communications.  From  the  time  the 
notice  is  issued  by  the  Comptroller  until 
the  date  that  the  Comptroller  issues  his 
or  her  final  decision  piu^uant  to 
§  19.40(c)r 

(1)  No  interested  person  outside  the 
OCC  shall  make  or  knowingly  cause  to 
be  made  an  ex  parte  communication  to 
the  Comptroller,  the  administrative  law 
judge,  or  a  decisional  employee;  and 

(2)  The  Comptroller,  administrative 
law  judge,  or  decisional  employee  shall 
not  make  or  knowingly  cause  to  be 
made  to  any  interested  person  outside 
the  OCC  any  ex  parte  communication. 

*        •        •        •        • 

(e)  Separation  of  functions.  Except  to 
the  extent  required  for  the  disposition  of 
ex  parte  matters  as  authorized  by  law, 
^the  administrative  law  judge  may  not 
consult  a  person  or  party  on  any  matter 
relevant  to  the  merits  of  the 
adjudication,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
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An  employee  or  agent  engaged  in  the 
performance  of  investigative  or 
prosecuting  hmctions  for  the  OCC  in  a 
case  may  not.  in  that  or  a  factually 
related  case,  participate  or  advise  in  the 
decision,  recommended  decision,  or 
agency  review  of  the  recommended 
decision  under  §  19.40,  except  as 
witness  or  counsel  in  public     " 
proceedings. 

Dated:  ttecember  1. 1994. 
EugowALudwig, 
Comptroller  of  the  Currency 
(PR  Doc  94-30406  Filed  12-9-94: 8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  •4-AWP-M] 

Proposed  Amendment  of  Class  E 
Airspace;  Camarillo,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
amend  the  Class  E  airspace  area  at 
Camarillo.  CA.  Additional  controlled 
airspace  is  required  for  the  VHF 
OmnidirecUonal  Range  (VOR)  or  Global 
Positioning  Systems  (GPS)  standard 
instrument  approach  procedure  (SIAP). 
The  intended  effect  if  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
instrument  flight  rules  (IFR)  operations 
at  Camarillo  Airport. 
DATES:  Comments  must  be  received  on 
or  before  January  11, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager.  System  Management  Branch. 
AWP-530,  Docket  No.  94-AWP-24,  Air 
Traffic  Division,  P.O.  Box  9207, 
Worldway  Postal  Center.  Los  Angeles 
California,  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale.  California,  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division  at  the  above  addi^. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific  Region 
Federal  Aviation  Administration,  15000 


Aviation  Boulevard,  Lawndale. 
California.  90261,  telephone  (310)  297- 
0010. 

SUPPUKNTARY  INFORMATION: 
Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  aigiunents  as  the  may  desire. 
Comments  that  provided  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  developing  reasoned 
regulatory  decisions  on  the  proposal. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  eneigy- 
related  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  the 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  94-AWP  24."  The 
postcard  will  be  dated/time  stamped 
and  return  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch,  Air  Traffic 
Division,  at  15000  Aviation  Boulevard, 
Lawndale.  California  90261.  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center.  Los  Angles.' 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedures. 
The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
provide  additional  controlled  airspace 
for  Insti-ument  Flight  Rules  (IFR) 
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procedures  at  the  CamariUo  Airport. 
The  intended  ensct  of  nns  pfoposa  is 
to  provide  ede^iule  viiess  E  ampece  for 
IFR  operators  executing  the  VOR  or  (a>S 
approach  at  GBBiariBo.CA.  Hie 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  (knignetions  for 
atrspece  areas  designated  as  an 
extension  to  a  Class  D  surbce  area  are 
published  in  Paragraph  6004  of  FAA 
order  7400.9B  dated  July  18, 1094,  and 
effiBCtive  September  16. 1994,  which  is 
inoorporated  by  refisrenca  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  hasdetnmined  that  this 
proposed  legulatioB  only  inv<rives  an 
est^ished  body  of  terhnioil 
regulations  Car  which  frequent  and 
routiaeanieadments  are  necessary  to 
keep  them  operatinaaliy  conenL 
Tharafan,  thisiHopoaed  regulation— (1) 
is  not  a^signifinant  regulatory  action" 
under  Executive  Osder  12866;  (2)  is  not 
a  "significant  rale"  under  DOT 
Regulatoiy  Pirficies  and  Prooeduies  (44 
FR 10034;  Fefantaiy  26, 1979);  sid  (3) 
does  not  wanant  preparation  of  a 
Regulatory  Evalnation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  only  effect  air  traffic 
procedures  and  ur  nsvigation,  it  is 
certified  that  this  proposal  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  tlie  criteria  of  the  Regulatory 
Flexibility  Act 

Lial  afSabjecte  ia  14  on  Part  71 

Aviation  salety,  Incorpocation  by 
refefeooe.  Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  p«t  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PARTTI-fAMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.SjC  app.  134aU).  13S4(a), 
1S10;  E.G.  10854;  24  FR  9S65,  3  CFR.  1959- 
1963  Comp..  p.  3«9;  49  U.S.C  10e(g);  14  CFR 
11.69. 

fTI.I    (Amendadl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspeoe 
Designations  omI  Reporting  Points, 
dated  |aly  18, 1904,  and  effective 


September  16,  $994,  is  amendedas 
follows: 

Paragraph  6004  ;  Class  B  airspace  anas 
designated  at  an  extao^n  to  a  Class  D 
surfecearea.' 

•        •*>•• 

A WP  CA  B«  Cafllriile.  CA  IKevtaadI 

Camarilk)  Airpmi,  CA 

(lat.  34°i2'so^  4.  kMg.  fwusr^rvi) 

CamariUo  VOR/I  ME 
(lat.  3412'45"  »J.  long.  119°05'39*  W) 

That  airspace  <  xtending  upwsd  bam  the 
surface  within  3. '  miles  each  aide  of  the 
CamariUo  082"  n  dial  axtending  feam  the  4.3- 
mUas  caifius  of  d|e  CamariHo  Airport  to  «.• 
miles  east  of  the  CamariUo  VOR.  dds  Class 
E  airspace  area  is  effective  durinrj  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  aiimen4  The  effective  date  and  tune 
thereafter  he  confinuously  published  in  the 
Airport/Facility  directory. 


ISM. 


TnfficDmsioa.  I 


Issued  in  Los )  .ngeles,  CaMbnaia,  on 
November  30, 

Richard  R.  Lien, 

Manager.  Air 

Region. 
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Proposed  Am#ndinent  of  Clam  E 
Airspace;  Page,  AZ 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMART:  This!  action  pn^poses  to 
amend  Class  EJairsiMoe  at  Page,  AZ. 
Controlled  airspace  extending  finom  700 
feet  and  1200  $et  abdve  the  surface 
need  to  be  amended  to  accommodate 
aircraft  execut^g  the  VOR-A 
instrument  approach  procedure  aad  to 
accoaunodate  aircraft  holding  at  a 
higher  airspeed.  The  intended  efiact  of 
this  proposal  i  i  to  provide  adequate 
Class  E  airspac  e  for  instrument  flight 
rules  (IFR)  op«  rations  at  Page  Municipal 
Airport. 

DATES:  Comments  must  be  received  on 
or  before  Januiiy  14, 19%. 
AOOfteseES:  Said  commoits  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  System  Management  Branch, 
AWP-530.  Dotket  No.  94-AVVP-23,  Air 
Traffic  Divisioii,  P.O.  Box  92007, 
Worldway  Po4al  Center.  Los  Angeles. 
California,  9od09. 

The  official  docket  may  be  ecamined 
in  the  Office  of  the  Assistant  Qiief 
Counsel,  West  »m  Pacific  Region. 
Federal  Aviati  m  Administration,  Room 


6007, 15000  Aviation  Boulevard, 
Lawndale,  t^Ufbrnia,  90261. 
FOR  RJRTHERINRMWATIONOOIirACT: 
Scott  Speer,  Airspace  Specialist.  SystaBS 
Management  Branch,  AWP-S30,  Air 
Traffic  Division,  Westaia^acific 
Region,  Federal  Aviation 
Administration,  15000  Aidation 
Boulevard.  Lawndale,  Caliibnua,  90261, 
telephone  (310)  297-O010. 

SUPPlfMENTARY  INFORMATION: 

Comment  Invitad 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  demre. 
Comments  that  provide  the  fJKlual  basis 
supporting  the  views  and  suggestions 
presented  are(paiticularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  econanric, 
environmental,  and  eaeigy-T^ated 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  die  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  die 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  94-AWP-23."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  oomments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notioe  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch.  Air  Traffic 
Division,  at  15000  Aviation  fiouievard. 
Lawndale,  California  90261,  both  before 
and  after  the  closing  date  fm  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  mth  this  rulemaicji^  will  be 
filed  in  the  docket 

Availability  oTNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  P.O.  Box  92007, 
Worldwide  Postal  Center,  Los  Angeles, 
California  90009. 

Communications  must  identify  the 
•  notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  diould  also 
request  a  copy  of  Advisory  Circular  No. 
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11-2A,  which  riflsrribes  the  appticatioa 
•  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  Page,  AZ.  The 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace  for  IFR 
operators  executing  the  VOR-A 
approach  and  aircraft  holding  at  higher 
airspeed  at  Page,  AZ.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  E 
airspace  areas  designated  as  transition 
areas  for  airports  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9B 
dated  July  18, 1994.  and  effective 
September  16, 1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  Airspace  designation 
listed  in  this  document  would  he 
published  subseguently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Th««fore.  this  proposed  regulation — (l) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
List  of  Subjects  in  14  CER  Part  71 

Ai^iation  safety.  Incorporation  by 
reference,  Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  AviaUon 
RegulaUons  (14  CFR  part  71)  as  follows- 
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AdmihistraUon  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994,  and  effective 
September  16. 1994,  is  amended  as 
follows: 


Paragraph  6005    Class  E  airspaa  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth. 

*         *         •         •         • 

AWP  CA  E5  Page,  AZ  (Revised) 

Page  Municipal  Airport,  AZ 

(lat.  36»55'34"  N,  long.  lll''26'54"  W) 
Page  VOR/DME  (lat.  36'55'41"  N,  long. 
111«27'02"W) 

That  airspace  extending  upward  firom  700 
feet  above  the  surface  within  a  6.5-miIe 
radius  of  the  Page  Municipal  Airport,  and 
within  3-miles  either  side  of  the  Page  VOR 
340°  radial,  extending  from  the  6.5-mile 
radius  to  10  miles  northwest  of  the  Page 
VOR.  That  airspace  extending  upward  from 
1200  feet  above  the  surface  within  6.5-miles 
northeastand  lO-miles  southwest  of  the  Page 
VOR  340"  radial  and  160»  radial,  extending 
from  the  18-miles  northwest  to  S-miles 
southeast  of  the  Pago  VOR. 
•        •        *         •        « 

Issued  in  Los  Angeles.  California,  on 
November  30, 1994. 

Richard  R.  Laea, 

Managpr,  Air  Traffic  Division,  Westem-PaciGc 
Ttegion.  ^ 

IFR  Doa  94-30488  Piled  12-9-94;  8:45  am) 
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[Airspace  Docket  No.  94-AGL-3q 

Proposed  Establishment  of  Class  E 
Airspace;  Green  Bay,  Wl 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  T354(a). 
1510;  E.O.  10854  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 


StIMMARY:  This  notice  proposes  to 
estaUish  Class  E  airspace  at  Austin 
Straubel  International  Airport.  Green 
Bay,  WI.  Presently,  the  area  is 
designated  as  Class  C  airspace  when  the 
associated  control  tower  is  in  operation. 
However,  ccmtrolled  airspace  to  the 
surface  is  needed  when  the  control 
tower  located  at  this  airport  is  dosed. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  Class  E  airspace  for 
instrament  flight  rule  (IFR)  operations 
when  this  control  tower  is  closed. 
DATES:  Comments  must  be  received  on 
or  before  January  10. 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  94-AGI^35,  2300  East 
Devon  Avenue,  Dee  Plaines.  Illinois 
60018. 


The  official  docket  may  be  examined 

in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  IlUnois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  System  Management 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT- 
Jeffrey  L.  Griffith,  Air  Traffic  Division. 
System  Management  Branch.  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Cmnments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particulariy  helpfol  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AGL-35."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  he 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  c(»nmems 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA, 
Great  Lakes  Region .  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rolemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  fNPRM) 
by  sulmitting  a  request  to  the  Federal 
Aviation  Administration.  Oflice  of 
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Public  Afiairs,  Attention:  Public  Inquiry 
Center.  APA-220. 800  Independence 
Avenue  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFT^  part  71)  to 
establish  Class  E  airspace  at  Green  Bay, 
WI.  Currently  the  airspace  area  is 
designated  as  Class  C  when  the 
associated  control  tower, is  in  operation. 
However,  controlled  airspace  to  the 
surface  is  needed  for  IFR  operations  at 
Austin  Straubel  International  Airport, 
Green  Bay.  WI,  when  the  control  tower, 
is  closed.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  IFR  operations  at  this 
airport  when  the  control  tower  is  closed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datuin  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6002  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a    . 
substaatial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

•List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 


proposes  to  ameqd  14  CFR  part  71  as 
follows: 

PAFTTTI— [AMEilDED] 

1.  The  authorit  r 


part  71  continuej 

Authority:  49  U 
1510;  E.O.  10854.  2  I 
1963  Comp..  p.  38S 
11.69. 


citation  for  14  CFR 
to  read  as  follows: 

.C.  app.  1348(a).  1354(a). 
FR  9565.  3  CFR,  1959- 
49  U.S.C.  106(g):  14  CFR 


fTl.l    [Amended 

2.  The  incorpo  ation  by  reference  in 
14  CFR  71.1  of  t*  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 19  )4,  and  effective 
September  16, 1{  94,  is  amended  as 
follows: 


Paragraph  6002 
designated  as  t 
airport. 


C  ass 


AGL  WI  E2  Green 

Green  Bay.  Austin 
Airport.  WI 
(lat.  44''29'09"  N 

Within  a  5-niile 
Straubel  Intematioial 
airspace  area  is 
dates  and  times  established 
Notice  to  Ainnen 
times  will  thereaftc  r 
published  in  the 


lay.  WI  [New] 
itraubel  International 

long.  88''07'46"  W ) 
ladiusof  the  Austin 
Airport.  This  Class  E 
eff^tive  during  the  specific 
'  in  advance  by  a 
he  effective  dates  and 
be  continuously 
Airport/Facility  Directory. 


14  CFR  Part  71 

[Airspace  Docket  lo.  94-AWA-4] 


Proposed  Modification 
International  Air  )ort, 
Lincoln  Municlpfil 
Airspace  Areas 
Establishment  ( 
Alrport^NE,  Cla4s 


AGENCY:  Federal 
Administration  I 
ACTION:  Notice  o 


E  airspace  areas 
surface  area  for  an 


Issued  in  Des  Planes.  Illinois  on  November 
30. 1994. 

Roger  Wall, 

Manager,  Air  Trafjh 
[FR  Doc.  94-30453  Filed 
BILUNG  CODE  4910-1]  -M 


Division. 

12-&-94;8.45aml 


Of  the  El  Paso 
TX,  and  the 
Airport,  NE,  Class  C 
nd  Proposed 
the  Lincoln  Municipal 
E  Airspace  Area 


Aviation 
'AA),  DOT. 
proposed  rulemaking. 


SUMMARY:  This  p  -oposed  rule  would 
modify  the  El  Paso  International 
Airport,  TX,  and'the  Lincoln  Municipal 
Airport,  NE,  Clai  s  C  airspace  areas.  This 
proposed  action  Arould  amend  the 
effective  hours  t<|  coincide  with  the 
associated  radar  approach  control 
facility's  hours  of  operation,  but  would 
not  change  the  designated  boimdaries  or 
altitudes  of  these  Class  C  airspace  areas. 
Class  C  airspace  areas  are  predicated  on 


an  operational  air  traffic  control  tower 
(ATCT)  serviced  by  a  radar 'approach 
control  facility.  In  addition,  this  action 
proposes  to  establish  Class  E  airspace  at 
Lincoln  Municipal  Airport,  NE,  when 
the  associated  radar  approach  control 
facility  is  not  in  operation. 
DATES:  Comments  must  be  received  on 
or  before  December  30, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
[AGC-2001,  Airspace  Docket  No.  94- 
AWA-4, 800  Independence  Avenue, 
SW.,  Washington,  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916.  800  Independence 
Avenue.  SW..  Washington.  DC. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Nelson,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9295. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AWA-4."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
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proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
jsersonnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affeirs,  Attention:  Public  Inquiry 
Center,  APA-220, 800  Independence 

Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  El  Paso  Internationa) 
Airport,  TX,  and  the  Lincoln  Municipal 
Airport,  NE,  Class  C  "airspace  areas  by 
amending  the  effective  hours  to 
coincide  with  the  associated  radar 
approach  control  fiacility's  hours  of 
operation,  but  would  not  change  the 
designated  boundaries  or  altitudes  of 
these  Class  C  airspace  areas.  In  addition, 
this  action  proposes  to  estabhsh  the 
Lincohi  Municipal  Airport,  NE,  Class  E 
airspace  area  to  provide  controlled 
airspace  for  instrument  procedures 
when  the  radar  approach  control  facility 
is  not  in  operation.  The  FAA  would 
establish  the  Class  E  airspace  to 
identify,  protect  arrival  departure 
extensions  and  the  appropriate  air 
traffic  service  available  in  that  surface 
area.  Class  C  and  E  airspace 
designations  are  published  In 
paragraphs  4000  and  6002,  respectively, 
of  FAA  Order  7400.9B  dated  July  18, 
1994,  and  effective  September  16, 1994. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  C  and  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore— (1)  is  not  a  "significant 
regulatory  action"  under  Executive 


Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspaco;  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(8) 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(e):  14  CFR 
11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  4000— Subpart  C—Oass  C 
Airspace 


ASW  TX  C  EI  Paso  International  Airport.  TX 
[Revised] 

El  Paso  International  Airport,  TX 

(Jat.  31''48'24"  N.,  long.  106''22'40 "  W.) 
West  Texas  Airport.  TX 
(lat.  31»43'11"  N.,  long.  106*14'22  "  W.) 
That  airspace  extending  upward  bom  the 
surface  to  and  including  8,000  feet  MSL 
within  a  5-mile  radius  of  the  El  Paso 
International  Airport,  excluding  that  airspace 
west  of  long.  106»27'02"  W.,  and  that 
airspace  within  Mexico;  and  that  airspace 
extending  upward  from  5,200  feet  MSL  to 
and  including  8,000  feet  MSL  within  a  10- 
mile  radius  of  El  Paso  International  Airport, 
excluding  that  airspace  beyond  an  8-miIe  arc 
from  the  El  Paso  International  Airport 
beginning  at  the  115"  bearing  from  the  airport 
clockwise  to  the  Rio  Grande  River,  and  that 
airspace  within  a  2-mile  radius  of  the  West 
Texfls  Airport,  and  that  airspace  within 
Mexico,  and  that  airspace  west  of  lone. 
106''27'02"  W. 


ACE  NE  C  Linooln  MtmidpaL  NE  (Revised) 
Lincoln  Municipal  Airport 
(lat.  40»51'03"  N.,  long.  96«45'33"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  5,200  feet  MSL 
within  a  5-mile  radius  of  the  Lincoln 
Municipal  Airport  and  that  airspace 
extending  upward  from  2.700  feet  MSL  to 
5,200  feet  MSL  within  a  10-mile  radius  of  the 
airport.  This  Class  C  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  lo 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  ihe 
Airport/Facility  Directory. 

*  •         *         •         • 

Paragraph  6002— Subpart  E-aoss  E 
Airspace  Areas  Designated  as  a  Surface  Arfu 
for  an  Airport 

*  •         *       ■ »         • 

ACE  NE  E2  Lincoln  Mnnidpal.  NE  (Ne*»  | 

Lincoln  Municipal  Airport 
(lat.  40''51'03"  N.,  long  96<'45'33"  W.) 
Within  a  5-mile  radius  oflhe  Lincoln 
Municipal  Aiiport.  This  Class  E  airspace  ann 
is  effiective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

*  *         •         •         « 

Issued  in  Washington,  DC.  on  Deceml)er  2 
1994. 

Fred  L.  Gibbs, 

Acting  Manager.  Airspace-Rules  and 

Aeronautical  Information  Division. 

IFR  Doc.  94-30452  Filed  12-9-94;  845  ami 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis 
15  CFR  Part  606 
[Docket  No.  94108-4308] 
RIN0691-AA23 

Direct  Investment  Surveys:  Raising 
Exemption  Level  for  Quarterly  Report 
Form  BE-677 

AGENCY:  Bureau  of  Economic  Analysis, 

Coramerc». 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  will 
amend  15  CFR  806.14  to  raise  the 
exemption  leyel  for  filing  quarterly 
Form  BE-577,  Direct  Transactions  of 
U.S.  Reporter  With  Foreign  Affiliate. 
The  BE-577  is  a  mandatory  surx'ey  of 
U.S.  direct  investment  abroad 
conducted  by  the  Bureau  of  Economic 
Analysis  (BEA),  U.S.  Department  of 
Commerce.  Under  this  proposed  rule, 
the  exemption  level  for  the  survey— the 
level  below  which  reports  are  not 
required— would  be  raised  from  $15 
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millioa  to  $20  million.  This  change  will     changes  made 


to  the  L 


lated  BE-10. 


Executive  Order  12880 
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PART  806-OIRECT  INVESTMENT 


««> •■»»« 


SUPPLEMENTARY  INFORMATION: 
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miilM»  to  $20  million.  This  change  will 
reduce  the  numher  of  reqmndents  that 
otherwise  must  report  in  the  survey, 
thus  reducing  both  ihe  reporting  and 
processing  burdens.  (As  noted  below, 
however.  BEA  is  proposing  the  addition 
of  a  number  of  items  to  the  survey  form 
that  do  not  require  a  rule  change  and 
that  will  increase  reporting  burden, 
exactly  oRsetting  the  reduction  in 
burden  due  to  raising  the  exemption 
level.) 

DATES:  Comments  on  this  proposed  rule 
will  receive  consideration  if  submitted 
in  writing  on  or  before  January  26, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  OfBoe  of  the  Chief,  hitemational 
Investment  Division  (BE-50).  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce.  Washington,  DC  20230,  or 
hand  delivered  to  Shipping  and 
Receiving,  Section  M-100. 1441  L 
Street.  N.W.,  Washington.  DC  20005. 
Comments  received  will  be  available  for 
public  Inspection  in  Room  7006. 1441  L 
Street,  N.W.,  between  8:30  a.m.  and  4:30 
p.m..  Monday  through  Friday. 

FOR  RIRTHER  MfORMATION  CONTACT: 
Betty  L.  Barker.  Chief,  hitemational 
Investment  Division  (BE-50).  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
phone  (202) 606-9800. 
SUPPI.EMENTARY  INFORMATION:  The  BE- 
577.  Direct  Transactions  of  U.S. 
Reporter  With  Foreign  AfBliate,  is  part 
of  BEA's  regular  data  collection  program 
for  U.S.  direct  investment  abroad.  The 
survey  is  mandatory  and  is  conducted 
pursuant  to  the  International  Investment 
and  Trade  in  Services  Survey  Act  (Pub. 
L.  94-472,  90  Stat.  2059.  22  U.S.C. 
3101-3108,  as  amended). 

The  exemption  level  is  set  in  terms  of 
the  size  of  a  U.S.  company's  foreign 
affiliates.  Under  this  proposed  rule,  the 
exemption  level  for  the  BE-577  survey 
will  be  raised  from  $15  million  to  $20 
million.  Thus,  if  an  afRliate  is  owned  10 
percent  or  more  by  the  U.S.  company 
and  has  assets,  sales,  or  net  income 
greater  than  $20  million  (positive  or 
negative),  it  will  have  to  be  reported. 
The  last  time  the  exemption  level  was 
raised  was  May  1, 1986. 

Raising  the  exemption  level  lowers 
the  number  of  reports  that  otherwise 
must  be  Rled,  thus  reducing  the 
reporting  and  processing  burdens.  The 
proposed  changes  would  be  effective 
commencing  on  January  1, 1995  with  . 
the  reports  for  the  first  quarter  of  1995. 

BCA  is  prc^rasing  changes  to  the  BE- 
577  survey  form  in  addition  to  the 
raising  of  the  exemption  level.  These 
changes,  however,  do  not  require  rule 
changes  and  are  not  reflected  in  the 
proposed  rule.  They  are  a  result  of 


changes  made  to  the  plated  BE-10, 
Benchmark  Survey  olU.S.  Direct 
Investment  Abroad— 1994.  They  include 
the  combination  of  t^o  items  that 
appeared  on  the  1994|  BE-577  survey 
and  the  addition  of  o^er  items  that  are 
on  the  1994  BE-10  but  were  not  on  the 
1994  BE-577.  Changes  in  the  survey 
instructions  are  beind  made  primarily 
for  purposes  of  clari£  cation  and  to 
reflect  the  combinatit  n  or  addition  of 
items  on  the  form. 

Added  to  the  form  ire  items,  to  be 
completed  annually.  )n  services 
transactions  between  U.S.  Reporters  and 
their  foreign  affiliates  by  type  and  an 
item,  tobecompletec  quarterly  by 
affiliates  classified  in' banking,  on  the 
U.S.  Reporter's  share  of  the  affiliate's 
provision  for  loan  loses.  The  additional 
detail  on  services  transactions  by  type 
will  move  BEA's  servoices  data  into 
closer  conformity  wife  international 
guidelines  in  the  fifth  edition  of  the 
International  Monetary  Fund's  Balance 
of  Payments  Manua7J  which  suggest  that 
services  transactionspe  disaggregated 
by  specific  types  of  services.  The  item 
on  the  loan  losses  of  panks  is  needed  by 
BEA  to  adjust  net  indome  of  U.S. 
multinational  companies  to  an 
economic  accounting  basis,  as  required 
for  entry  into  the  U 
and  product  accoun 

The  reporting  bi 
BE-577  survey  is  esl 
hours.  4,000  hours 
estimate  currently  ia  the  OMB 
inventory.  The  increase  reflects  an 
adjustment  in  the  ho|irs  currently  in  the 
OMB  inventory  to  a 
increase  in  the  num' 
due  to  natural  gro' 
sample,  since  &e  esi 
inventory  was  madeJ  There  is  no  net 
change  in  burden  ho|irs  due  to  program 
changes:  the  increasf  in  burden  due  to 
the  addition  of  new  (terns  to  the  form  is 
exactly  offset  by  the 
due  to  raising  the  e 

A  copy  of  the  pro| 
may  be  obtained  troi 
Chief.  Direct  Invest 
International  Investihent  Division  (BE- 
69(A),  Bureau  of  Ecoiomic  Analysis, 
U.S.  Department  of  Commerce, 
Washington,  DC  20^0:  phone  (202) 
606-5566. 


national  income 

n  for  the  1995 
ated  at  46,000 
re  than  the 


}unt  for  an 
er  of  respondents. 

in  the  affiliate 
(mate  in  the 
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survey  forms 
Office  of  the 
lent  Abroad  Branch, 
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policies  with  Federa 
sufficient  to  wi 
Federalism  assessment 
12612. 


arrant  preparat 


does  not  contain 
ism  implications 
ion  of  a 
under  E.O. 


Executive  Order  12866 

The  proposed  rule  has  been 
determinMl  to  be  not  significant  for 
purposes  of  E.0. 12866. 

Paperwork  Redaction  Act 

The  proposed  rule  contains  a 
collection  of  information  requirement 
subject  to  the  Paperwock  Reduction  Act. 
A  request  for  review  of  the  forms  has 
been  submitted  to  the  Office  of 
Management  and  Budget  under  section 
3504(h)  of  the  Paperworic  Reduction 
Act. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  1.15  hours  per  response  (form).  The 
burden  on  the  U.S.  Reporter  will  vary 
depending  on  the  nimiber  of  forms  that 
must  be  submitted  in  a  given  reporting 
period:  this  ranges  from  1  to  225  forms. 
The  estimated  burden  of  1.15  hours  per 
form  includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Comments  from  the  pubUc  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information  should  be 
addressed  to:  Director.  Bureau  of 
Economic  Analysis  (BE-1).  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  and  to  the  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  Attention:  Desk  Officer  for 
the  Department  of  Commerce. 

Regulatory  Flexibility  Act 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation,  Department 
of  Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  under  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  the  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Because  it 
raises  the  exemption  level  for  filing  the 
survey,  it  will  actually  reduce  the 
reporting  requirements  of  smaller 
entities. 

List  of  Subjects  in  15  CFR  Part  806 

Balance  of  payments.  Economic 
statistics,  U.S.  investment  abroad. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  27. 1994. 
Carol  S.  Carson. 

Director.  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  proposes  to  amend  13 
CFR  Part  806  as  follows: 
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the  Small  Business  Act  (15  U.S.C.  632). 


(b)  The  owners  <tf  this  bridge  shall  data,  or  arBuments.  Persons  submittinn 
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PART  806-OIRECT  INVESTMENT 
SURVEYS 

1.  The  authority  citation  for  15  CFR 
Part  806  continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  22  U.S.C  3101- 
3108;  and  E.O.  11961  (3  CFR.  1977  Comp.. 
p.  86),  as  amended  by  E.O.  12013  (3  CFR, 
1977  Comp.,  p.  147).  E.0. 12318  (3  CFR,  1981 
Comp.,  p.  173);  and  E.O.  12518  (3  CFR,  1985 
Comp..  p.  348). 

S80S.14    [Amended] 

2.  §  806.14(e),  is  amended  by  deleting 
"$15,000,000"  and  inserting 
"$20,000,000"  in  its  place. 

(FR  Doc.  94-30393  Filed  12-9-94;  8:45  am] 

BILLING  CODE  3S10-EA-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CQD01-«4-067] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Plum  Island  River,  MA 

AGENCY:  Coast  Guard,  DOT. 

ACnoW;  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  Plum  Island  Bridge  over 
the  Pltun  Island  River  between 
Newburyport  and  Plum  Island. 
Massachusetts,  by  requiring  advance 
notice  for  openings  at  all  times.  This 
action  is  being  proposed  because  there 
have  been  increasingly  fewer  requests 
for  bridge  openings  in  recent  years.  This 
will  reUeve  the  bridge  owner  of  the 
unnecessary  burden  of  having  personnel 
at  the  bridge  at  all  times. 
DATES:  Comments  must  be  received  on 
or  before  February  10, 1995. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (obr).  First  Coast 
Guard  District,  Captain  John  Foster 
Williams  Federal  Building,  408  Atlantic 
Ave,  Boston,  Massachusetts  02110- 
3350.  Comments  may  also  be  hand- 
deUvered  to  this  address.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  by  appointment  at  the 
Captain  John  Foster  Williams  Federal 
Building.  Room  628, 408  Atlantic 
Avenue,  Boston,  Massachusetts.  Normal 
office  hours  are  between  6:30  a.m.  and 
3  p.m.,  Monday  through  Friday,  except 
fiederal  holidays. 

FOR  RIRTHER  INFORMATION  CONTACT: 
William  C  Homing,  Bridge 
Administrator,  First  Coast  Guard 
District.  (212)  668-7170. 


SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-94-057).  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  reasons  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bounded  material  is  requested. 
Pereons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  post  card  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period  and  may  change  this  proposal  in 
Ught  of  comments  received.  The  Coast 
Guard  plans  no  pubUc  hearing.  Persons 
may  request  a  public  hearing  by  writing 
to  the  Commander  (obr).  First  Coast 
Guard  District  at  the  address  Usted 
under  ADDRESSES.  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  the  Coast  Guard 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  pubUc 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
John  McDonald,  First  Coast  Guard 
District  Bridge  Branch,  Project  Manager 
and  Lieutenant  Commander  S.R. 
Watkins.  First  Coast  Guard  District 
Legal  Office,  Project  Counsel. 

Background  and  Purpose 

The  Plum  Island  Bridge  over  the  Plum 
Island  River  between  Newburyport  and 
Plum  Island,  Massachusetts  has  a 
vertical  clearance  of  13'  above  mean 
high  water  (MHW)  and  21'  above  mean 
low  water  (MLW).  The  proposed 
regulations  will  permit  the  bridge  to 
open  on  signal  April  1  to  November  30; 
5  a.m.  to  9  p.m.,  if  at  least  one  hour 
advance  notice  is  given.  At  all  other 
times  the  draw  will  open  on  signal  if  at 
least  three  hours  advance  notice  is 
given.  There  were  fiew  requests  for 
openings  during  1993  (48)  and  1992 
(75).  The  Plum  Island  River  is  not 
navigable  except  during  high  tide. 

Discussion  of  Proposed  Amendments 

The  Massachusetts  Highway 
Department  has  requested  a  change  to 
the  present  operating  regulations  in  33 


CFR  117.615  which  allow  the  Plum 
Island  Bridge  to  open  on  signal  from 
April  1  through  November  30,  during 
daylight  hours,  two  hours  before  to  two 
hours  after  high  tide.  At  all  other  times 
the  draw  shall  open  on  signal  if  at  least 
three  hours  notice  is  given.  The 
proposed  regulations  will  permit  the 
draw  to  open  on  signal  April  1  to 
November  30;  5  a.m.  to  9  p.m..  if  at  least 
one  hour  advance  notice  is  given  by 
calling  the  number  posted  at  the  bridge. 
At  all  other  times  the  draw  will  open  on 
signal  if  at  least  three  hours  advance 
notice  is  given.  This  change  to  the 
regulations  is  being  proposed  due  to  the 
infrequent  requests  for  openings.  The 
proposed  change  to  the  regulations  will 
relieve  the  brit^  owner  of  the  burden 
of  having  persoimel  at  the  bridge  at  all 
times.  The  change  to  specific  operating 
hours  will  help  avoid  any  confusion 
that  occurred  regarding  actual  sunrise 
and  svmset.  Additionally,  the  restriction 
from  two  hours  before  and  two  hours 
after  high  tide  has  been  removed.  If  the 
mariners  are  able  to  transit  the 
waterway  they  may  request  an  opening 
so  long  as  they  provide  the  required 
advance  notice  to  the  highway 
department.  The  drawtenders  will  be  on 
call  to  open  the  draw  when  the  advance 
notice  is  given. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  \mder  section  3(f)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation,  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT,  is  imnecessary.  This  conclusion  is 
based  on  the  fact  that  the  regulation  will 
not  prevent  mariners  from  transiting  the 
Plum  Island  Bridge.  Rather,  it  will  only 
require  mariners  to  plan  their  transits 
and  provide  advance  notice. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  action  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 


Federal  Register  /  VoL  S9.  Na  237  /  Monday.  December  12.  1994  /  Proposed  Rules         63943 


rk.WA>   ^    t^    A, 


£\  4n  *  «k 


the  Small  Busiiiess  Act  (15  U.S.C.  632). 
Because  of  tha  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  5  U.S.C  605(b) 
that  this  action,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  ■•.'.  mall  entities. 

Collection  of  Inftmnation 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federaliam 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  proposed 
regulation  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

EnvironmcBt 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B,  this  proposal  is 
categorically  excluded  firom  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Soi^ects  in  33  CFR  Part  117 

Bridges. 

Regulatioiu 

■  In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1 .  The  authority  citation  for  part  1 1 7 
continues  to  read  as  follows: 

AathMity:  33  U.S.C  499;  49  CFR  1.46:  33 
CFR  1.0S-1(g):  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587. 106 
Stat.  5039. 

2.  Section  117.615  is  revised  to  read 
as  follows: 

1117.615    Plum  Mand  River. 

The  draw  of  the  Plum  Island  Turnpike 
Bridge,  mile  0.1  between  Newburyport 
and  Plum  Island,  shall  operate  as 
follows: 

(a)  From  April  1  through  November 
30;  5  a.m.  to  9  p.m..  the  draw  shall  open 
on  signal  if  at  least  one  hour  advance 
notice  is  given  by  calling  the  number 
posted  at  the  bridge.  At  all  other  times 
the  draw  shall  open  on  signal  if  at  least 
three  hours  advance  notice  is  given. 
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(b)  The  owners  <  f  this  bridge  ^lall 
provide  and  keep  i  a  good  legible 
condition,  clearani  e  gauges  for  eaCh 
draw  with  figures  i  lot  less  than  twelve 
(12)  inches  hi^,  nsigned.  installed  and 
maintained  accord  ng  to  the  provisions 
of  §  1 18.160  of  thiaj  chapter. 

1994. 


C  uard.  Acting 
Cc  7st  Guard  District. 


33  CFR  Part  117 

(CGD01-«4-0»q 

RINM15-AE47 

Drawbridge  Operation  Regulations; 
Merrimack  River,  MA 


Dated:  December '. 
R.IL  Clark. 

Captain.  U.S.  Coastl 
Commander.  First  ( 

(PR  Doc.  94-30481  Filed  12-9-94;  8:45  am] 

BtULING  COOe  4«10-14-i 


AGENCY:  Coast 
ACTION:  Notice  of 


Guard 


.DOT. 
droposed  rulemaking. 


SUMMARY:  The  Coa  ;t  Guard  is 
considering  a  chan  ;e  to  the  regulations 
governing  the  New  juryport  USl  Bridge 
over  the  Menimac  :  River,  mile  3.4,  in 
Newburyport.  Mas  sachusetts,  by 
requiring  a  one  hoi  ir  advance  notice  for 
openings  during  ti  b  winter  months. 
This  is  being  prop  ised  because  the 
waterway  is  often  nvzen  during  the 
winter  and  there  have  been  few  requests 
for  bridge  opening  .  This  will  relieve 
the  bridge  owner  o  "  the  burden  of 
posting  personnel  it  the  bridge  during 
the  winter  months 

DATES:  Comments  must  be  received  on 
or  before  February  10, 1995. 
ADDRESSES:  Comments  should  be 
mailed  to  Commaifder  (obr).  First  Coast 
Guard  District.  Ca{ftain  John  Foster 
Williams  Federal  Quilding,  408  Atlantic 
chusetts  02110- 
lay  also  be  hand- 
Idress.  The  comments 
referenced  in  this 
ble  for  inspection 
intment  at  the 
Williams  Federal 
,  408  Atlantic 
issachusetts.  Normal 


Ave.,  Boston. 
3350.  Comments 
delivered  to  this  ai 
and  other  materia! 
notice  will  be  avaii 
and  copying  by  ap| 
Captain  John  Fosti 
Building,  Room 
Avenue,  Boston. 


office  hours  are  between  6:30  a.m.  and 
3  p.m.,  Monday  thiough  Friday,  except 
Federal  holidays. 

FOR  FURTHER  MFORMATION  CONTACT: 
William  C.  Heming,  Bridge 
Administrator.  Fin  t  Coast  Guard 
District.  (212)  668-  7170. 

SUPPLEMENTARY  MRORMATXM: 

Request  for  Couunants 

Interested  persots  are  invited  to 
participate  in  this  ^lemaking  by 
submitting  written  views,  comments. 


data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-94-094).  the  specific  section  of 
this  proposal  to  which  eadi  comment 
applies,  and  gives  reasons  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bounded  material  is  requested. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped  self-addressed 
post  card  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
pieriod  and  it  may  change  this  proposal 
in  light  of  comments  received.  The 
Coast  Guard  plans  no  public  hearing. 
Persons  may  request  a  public  hearing  by 
writing  to  Commander  (obr).  First  Coast 
Guard  District  at  the  address  listed 
under  ADDRESSES.  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  the  Coast  Guard 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
John  McDonald,  First  Coast  Guard 
District  Bridge  Branch,  Project  Manager 
and  Lieutenant  Commander  S.R. 
Watkins,  First  Coast  Guard  District 
Legal  Office,  Project  Counsel. 

Background  and  Purpose 

The  Newbiuyport  USl  Bridge  over  the 
Merrimack  River  in  Newbtiryport, 
Massachusetts  has  a  vertical  clearance 
of  35'  above  mean  hi^  water  (MHW) 
and  42'  above  mean  low  water  (MLW). 
The  Merrimack  River  is  frozen  during 
most  of  the  winter  and  there  have  been 
few  requests  for  bridge  openings  during 
this  period.  The  existing  regulations 
require  the  bridge  to  open  on  signal 
from  May  1  to  October  31, 6  a.m.  to  10 
p.m.  The  proposed  regulations  will 
extend  the  period  during  which  the 
bridge  will  open  on  signal:  from  May  1 
to  November  15,  from  6  a.m.  to  10  p.m. 
The  proposed  regulation  also  will 
require  at  least  a  one  hour  advance 
notice  for  openings  at  all  other  times. 

Discussion  of  Proposed  Amendments 

The  Massachusetts  Highway 
Department  (MHD)  has  requested  a 
change  to  the  existing  operating 
regulations  in  33  CFR  %  117.605  which 
allow  the  Newburjrpoit  USl  Bridge  to 
open  on.signal  from  May  1  throu^ 
October  31  frvm  6  a.m.  to  10  p.m.  and 


from  November  1  to  April  30  from  8 
a.m.  to  5  p.m.  At  all  other  tines  the 
draw  shall  open  if  at  least  a  one  hoar 
advance  notice  is  given.  The  proposed 
regulations  will  permit  the  draw  to  open 
on  signal  from  May  1  to  November  15, 
from  6  a.m.  to  10  p.m.  Atall  other  times 
the  draw  will  open  on  signal  if  at  least 
one  hour  advance  notice  is  given  by 
calling  the  number  posted  at  the  bridge. 
This  change  to  the  regulations  is  being 
proposed  due  to  frequent  waterway 
freezing  during  the  winter  months 
coupled  with  infrequent  requests  for^ 
openings.  The  proposed  change  to  the 
regulation  will  relieve  the  bridge  owner 
of  the  burden  of  posting  personnel  at  the 
bridge  during  the  winter  months.  The 
drawtenders  will  be  on  call  to  open  the 
draw  when  the  advance  notice  is  given 
to  the  highway  department  by  calling 
the  number  that  will  be  posted  at  the 
bridge. 

Regulatory  EvalnatioD 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(1)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  to  be  so 
minimal  that  a  fiiU  Regulatory 
Evaluation,  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT,  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  the  regulation  will 
not  prevent  mariners  from  transiting  the 
USl  Bridge.  It  will  require  only  that 
mariners  plan  their  transits  around  the 
new  operating  hours. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  action  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
o%vned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  (rf 
the  Small  Business  Act  (15  U.S.C  632). 
Because  of  the  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  5  U.S.C  60S(b) 
that  this  action,  if  adopted,  will  not 
have  a  significant  econcnnic  impact  on 
a  substantial  number  of  small  entities. 


Collection  of  iBfonnation    . 

This  rule  contains  no  collection  of 
information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

The  Coast  Gunrd  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  proposed 
regulation  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  FederaUsm  Assessment. 

Environment 

The  Coast  Guard  considered  the 
OTivironmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 

ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

RegulatMos 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33.  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  fiart  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  auth<Mity  of  Pub.  L.  102-5*7, 106 
.Stat.  5039. 

2.  Section  117.605,  paragraph  (a)  is 
revised  and  paragraph  (d)  is  added  as 
follows: 

$117,605    Merrimack  Rhwr. 

(a)  The  draw  of  the  Newburyport  USl 
Bridge,  mile  3.4,  shall  open  on  signal 
from  May  1  through  November  15,  from 
6  a.m.  to  10  pan.  At  all  other  times  the 
draw  shall  open  on  signal  if  at  least  one 
hour  advance  notice  is  given  by  calling 
the  number  posted  at  tlM  bridge. 
•        •        *        •        • 

(d)  The  owners  of  this  bridge  shall 
provide  and  keep  in  good  legible 
condition,  clearance  gauges  for  each 
draw  with  figures  not  less  than  twelve 
(12)  inches  high  designed,  installed  and 
maintained  according  to  the  provisions 
of  §  11&160  of  this  diaptw. 


Dated:  December  2, 1994. 
R.R.CUrk. 

Captain,  U.S.  Coast  Guard.  Acting 
Commando;  First  Coast  Guard  DistricL 
[FR  Doc.  94-30460  Piled  12-»-94:  6:45  «n| 
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33  CFR  Part  117 

[CGD01 -94-0871 
RIN211S-AE47 

Drawbridge  Operation  Regulations; 
Neponset  Rhrer.  MA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  Granite  Avenue  Bridge 
over  the  Neponset  River  between  Boston 
and  Milton,  Massachusetts,  by 
authorizing  the  bridge  to  open  on  signal 
May  1  through  October  31;  6  a.m.  to  12 
midnight  and  to  open  on  signal  at  all 
other  times  provided  at  least  one  (1) 
hour  advance  notice  is  given  by  calling 
the  number  posted  at  the  bridge.  This 
action  will  relieve  the  bridge  owner  of 
the  unnecessary  burden  of  having 
personnel  at  the  bridge  at  all  times 
during  the  above  period  and  should  still 
provide  for  (he  reasonable  needs  of 
navigation. 

DATES:  Comments  must  be  received  on 
or  before  February  10, 1995. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (obr).  First  Coast 
Guard  District.  Captain  John  Foster 
Williams  Federal  Building.  408  Atlantic 
Ave..  Boston,  Massachusetts  02110- 
3350.  Comments  may  also  be  hand- 
delivered  to  this  address.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  by  appointment  at  (he 
Captain  John  Foster  Williams  Federal 
Building,  Room  628,.408  Atlantic 
Avenue,  Boston,  Massachusetts.  Normal 
office  hours  are  between  6:30  a.m.  and 
3  p.m.,  Monday  through  Friday,  except 
federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Heming.  Bridge 
Administrator,  First  Coast  Guard 
District,  (212)  668-7170. 

SUPPLEMENTARY  INFORMATION: 

Request  fiar  CommcBts 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-94-087),  the  specific  section  of 
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this  proposal  to  whicb  each  comment 
applies,  and  give  reasons  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bounded  material  is  requested. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  post  card  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  diuing  the  comment 
period  and  may  change  this  proposal  in 
light  of  comments  received.  The  Coast 
Guard  plans  no  public  hearing.  Persons 
may  request  a  public  hearing  by  writing 
to  the  Commander  (obr).  First  Coast 
Guard  District  at  the  address  listed 
imder  ADDRESSES.  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  the  Coast  Guard 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Infbrmatioil 

The  drafters  of  this  notice  are  Mr. 
John  McDonald,  First  Coast  Guard 
District  Bridge  Branch,  Project  Manager 
and  Lieutenant  Commander  S.R. 
Watkins,  First  Coast  Guard  District 
Legal  Onice,  Project  Counsel. 

Background  and  Purpose 

The  Granite  Avenue  Bridge  over  the 
Neponset  River  between  Boston  and 
Milton,  Massachusetts  has  a  vertical 
clearance  of  6'  above  mean  high  water 
(MHW)  and  16'  above  mean  low  water 
(MLW).  Vessels  from  the  Milton  Yacht 
Club  are  the  primary  users  of  the 
Granite  Avenue  Bridge.  The  yacht  club 
is  located  upstream  of  the  bridge.  The 
yacht  club  docks  are  removed  from  the 
waterway  in  December  of  each  year  and 
there  are  no  other  waterway  users  that 
would  require  openings  during  the 
winter  months.  Because  of  this  lack  of 
facility,  the  bridge  ovmer,  the 
Massachusetts  Highway  Department 
(MHD),  proposes  to  have  drawtenders 
on  one  hour  recall  to  respond  to 
requests  for  openings  at  all  times  from 
November  1  to  April  30  and  from  May 
1  through  October  31;  12  a.m.  to  6  a.m. 
daily. 

Discussion  of  Proposed  Amendments 

MHD  has  requested  a  change  to  the 
present  operating  regulations  in  33  CFR 
§  117.611,  which  require  that  the  bridge 
open  on  signal  from  May  1  through 
October  31  at  all  times  and  from  April 
1  through  April  30  and  November  1 
through  December  31,  the  brid^  shall 


department  by  ( 
posted  at  the  br 


open  on  signal  f|om  8  a.m.  to  4  p.m. 
daily.  At  all  oth^  times  the  bridge  shall 
open  if  at  least  a  twenty  four  (24)  hour 
advance  notice  is  given  to  the  bridge 
owner  by  calling  the  number  posted  at 
bridge.  There  ha^e  been  few  requests  for 
openings  during  the  proposed  one  (1) 
hour  advance  notice  time  p>eriods. 

The  bridge  ow^er  has  requested  that 
the  bridge  open  tn  signal  from  May  1 
through  October]  31;  6  a.m.  to  12 
midnight.  At  all  tother  times  the  bridge 
will  open  if  at  leest  a  one  hoiu*  advance 
notice  is  given  lAr  calling  the  number 
posted  at  the  bri  Ige.  This  change  to  the 
regulations  is  be  ng  proposed  due  to  the 
infrequent  requests  for  openings  during 
the  proposed  on*  (1)  hour  advance 
notice  time  periods.  This  action  will 
relieve  the  bridge  owner  of  the  burden 
of  having  personnel  at  the  bridge  during 
the  above  time  periods  but  should  still 
provide  for  the  i^sonable  needs  of 
navigation.  The  drawtenders  will  be  on 
call  to  open  the  Araw  when  the  advance 
notice  is  given  tf  the  highway 

tiling  the  number 

Ige. 

Regulatory  Evaliiation 

lliis  proposal  is  not  a  significant 
regulatory  actibi)  under  section  3(f)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(aK3)  of  that 
order.  It  has  bee|t  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  th  it  order.  It  is  not 
significant  unde '  the  regulatory  policies 
and  procediu«s  <  )f  the  Department  of 
Transportation  (  X)T)  (44  FR  11040; 
February  26, 191  9).  The  Coast  Guard 
expects  the  economic  impact  to  be  so 
minimal  that  a  f|in  Regulatory 
Evaluation,  imd^r  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT,  is  imneceiary.  This  conclusion  is 
based  on  the  iaq  that  the  regulation  will 
not  prevent  mar  ners  from  transiting  the 
Granite  Avenue  3ridge.  It  will  require 
only  that  marin<  rs  plan  their  transits 
and  provide  a  oi  le  hour  advance  notice. 

Small  Entities 

Under  the  Rej  ulatory  Flexibility  Act 
(5  U.S.C.  601  et  eq.).  the  Coast  Guard 
must  consider  m  hether  this  action  will 
have  a  significai  t  economic  impact  on 
a  substantial  nui  nber  of  small  entities. 
"Small  entities"  include  independently 
owned  and  oper  ited  small  businesses 
that  are  not  donfnant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerps"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Because  of  the  n  lasons  discussed  in  the 
Regulatory  Evali  lation  above,  the  Coast 
Guard  certifies  ti  nder  5  U.S.C.  605(b) 
that  this  action,  f  adopted,  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  , 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  proposed 
regulation  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  \mder  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  imder 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBraOGE 
OPERATION  REQULATIONS 

1 .  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  L46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.611  is  revised  to  read 
as  follows: 

§117.611    Neponset  River. 

The  Granite  Avenue  Bridge;  mile  2.5, 
between  Boston  and  Milton, 
Massachsetts,  shall  operate  as  follows: 

(a)  The  draw  of  the  Granite  Ave 
Bridge  shall  open  on  signal  from  May  1 
through  October  31;  6  a.m.  to  12 
midnight.  At  all  other  times  the  draw 
shall  open  on  signal  if  at  least  one  hour 
advance  notice  is  given  by  calling  the 
niunber  posted  at  the  bridge. 

(b)  The  owners  of  this  bridge  shall 
provide  and  keep  in  good  legible 
condition,  clearance  gauges  for  each 
draw  with  figures  not  less  than  twelve 
(12)  inches  high  designed,  installed  and 
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maintained  according  to  the  provisions 
of  §  118.160  of  this  chapter. 

Dated:  December  2. 1994. 
R.R.  Clark. 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  First  Coast  Guard  District. 
jFR  Doc.  94-30483  Filed  12-9-94;  8:45  ami 
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33  CFR  Parts  162  and  165 

[00011-84-007] 

RIN2115-AE84 

Regulated  Navigation  Area;  San 
Francisco  Bay  Region,  CA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes  to 
establish  regulated  navigation  areas 
(RNAs)  within  the  San  Francisco  Bay 
Region  in  the  waters  of  the  Golden  Gate. 
Central  Bay,  Lower  Bay,  San  Pablo  Bay 
and  Carquinez  Strait.  This  action  is 
necessary  due  to  vessel  congestion  in 
areas  where  maneuvering  room  is 
limited.  These  RNAs  will  increase 
navigation  safety  in  the  San  Francisco 
Bay  Region  by  organizing  traffic  flow 
patterns;  reducing  meeting,  crossing, 
and  overtaking  situations  between  lai^e 
vessels  in  constricted  channels;  and 
limiting  vessel  speed.  The  proposed 
rulemaking  will  also  remove  existing 
regulatory  language  relating  to  the 
Pinole  Shoal  Channel  which  will  be 
incorporated  into  the  RNA. 
DATES:  Comments  must  be  received  on 
or  before  February  10, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Commanding  Officer,  Vessel  Traffic 
Service  San  Francisco,  San  Francisco, 
CaHfomia  94130-5013,  or  may  be 
delivered  to  the  San  Francisco  Vessel 
Traffic  Center  on  Verba  Buena  Island 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

The  Eleventh  Coast  Guard  District 
Commander  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
the  District  Aids  to  Navigation  Branch, 
Suite  6200,  ElevenUi  Coast  Guard 
District  Office.  Long  Beach,  California. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Commander  Dennis  Sobeck. 
Commanding  Officer,  Vessel  Traffic 
Service  San  Francisco,  San  Francisco; 
telephone  (415)  556-2950. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 


proposed  rulemaking  by  submitting 
written  data,  views,  or  arguments. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  rulemaking  (CGDll-94- 
007)  and  the  specific  section  of  the 
proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  The  coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  materials  is  requested. 
Persons  wanting  acknowledgement  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  The  Coast  Guard  will 
consider  all  comments  received  during 
the  comment  period.  It  may  change  this 
proposal  in  view  of  the  comments. 
The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  die  Project 
Manager  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  annoimced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Commander 
Dennis  Sobeck,  Project  Manager,  Vessel 
Traffic  Service  San  Francisco,  and 
Lieutenant  Robin  Barber,  Project 
Counsel,  Eleventh  Coast  Guard  District 
Legal  Office. 

Background  and  Purpose 

hi  1972,  the  Coast  Guard,  with  input 
from  various  members  of  the  San 
Francisco  Bay  maritime  community, 
established  voluntary  vessel  traffic 
routing  measures  for  the  San  Francisco 
Bay  region  that  consisted  of  U^ffic  lanes 
in  the  Golden  Gate  and  the  Central  Bay 
extending  to  Pinole  Shoal  Channel; 
separation  zones;  a  precautionary  area 
east  of  Alcatraz  Island;  and  an  Oakland 
Harbor  Limited  Traffic  Area. 
Compliance  with  these  routing 
measures  was  voluntary  and  intended 
for  use  by  vessels  300  gross  tons  or 
greater. 

In  1991,  the  precautionary  area  east  of 
Alcatraz  Island  was  expanded  to 
include  the  water  area  between  the  San 
Francisco  waterfront  and  Treasure 
Island,  replacing  Uie  traffic  lanes  in  that 
area.  A  deep  water  route  was 
established  north  of  Harding  Rock. 

In  1993,  the  Coast  Guard,  with  input 
fiwn  the  Harbor  Safety  Committee  of  die 
San  Francisco  Bay  Region,  modified  the 


voluntary  traffic  routing  measures  to 
better  conform  to  International  Maritime 
Organization  (IMO)  traffic  routing 
standards.  The  1993  modification  added 
a  Golden  Gate  precautionar>'  area,  a 
deep  water  traffic  lane  separation  zone 
north  of  Harding  Rock  and  an  expanded 
Central  Bay  precautionary  area.  It 
eliminated  the  traffic  lanes  in  the  North 
>  Ship  Cannel  and  San  Pablo  Strait. 
The  presence  of  numerous 
recreational  boats,  windsurfers,  and 
commercial  fishing  boats  that  transit  the 
proposed  RNAs  poses  a  navigational 
hazard  for  vessels  of  1600  or  more  gross 
tons  which  are  constrained  by  their 
draft  and  maneuvering  capabilities.  By 
limiting  or  requiring  the  use  of 
established  traffic  lanes,  this  rule  will 
relieve  congestion  and  promote  safer 
transiting  of  the  RNAs  by  vessels  with 
restricted  maneuverability.  It  will  make 
the  present  voluntary  traffic  measures 
mandatory  and  require  vessels  1600 
gross  tons  or  more,  or  tugs  with  a  tow 
of  1600  gross  tons  or  more,  to  follow 
traffic  measures  similar  to  those 
currently  used  on  a  voluntary  basis.  The 
regulation  will  also  define 
precautionary  areas  and  establish 
overtaking,  meeting,  crossing  and  speed 
restrictions  for  certain  vessels  transiting 
specific  channels  within  the  RNAs.  The 
RNAs  defined  in  this  proposal  are  each 
considered  to  constitute  a  narrow 
channel  or  fairway.  Therefore,  Rule  9  of 
the  Inland  Navigation  Rules  (INRs)  (33 
U.S.C.  2009),  in  conjunction  with  the 
provisions  of  the  associated  INRs,  is 
specifically  made  applicable  within  the 
defined  RNAs  and  will  be  enforced. 

Discussion  of  Proposed  Regulations 

The  proposed  RNAs,  which  lie  within 
the  San  Francisco  VTS  are  (33  CFR 
161.50),  are  as  follows:  San  Francisco 
Bay  RNA,  Nortii  Ship  Channel  RNA, 
San  Pablo  Sti^t  Channel  RNA.  Pinole 
Shoal  Channel  RNA,  Southern  Pacific 
Railroad  Bridge  RNA,  Soutiihampton 
Shoal/Richmond  Harbor  RNA,  and 
Oakland  Harbor  RNA. 

General  Requirements  for  All  Proposed 
RNAs 

The  depth  of  the  water  and  geography 
of  the  San  Francisco  Bay  Region,  and 
the  density  of  vessel  traffic,  which 
includes  numerous  ferries  and 
recreational  boats,  severely  constrain 
the  ability  of  a  vessel  to  maneuver  in  the 
event  of  an  emergency.  This  proposed 
regulation  will  limit  the  maximum 
speed  within  the  RNAs  to  15  knots 
through  the  water  for  vessels  1600  gross 
tons  or  greater,  or  a  tug  with  a  tow  of 
1600  gross  tons  or  greater,  and  requires 
those  vessels  to  operate  their  engine(s) 
in  a  control  mode  and  on  fuel  that  will 
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Small  Entities 


amend  33  CFR  oarts  162  and  ifi."; ; 


allow  Cor  an  immediate  reqranse  to  any 
ei^iiie  oniar,  ahsMi  or  astern,  includiiig 
stopping  it*  eagiiia(8)  for  an  extended 
period  of  time.  limiting  vessel  speeds  to 
15  knote  or  loM  dirough  the  water 
within  the  proacribed  RNAs  will  reduce 
the  risk  of  aarious  maritime  accidents. 

There  may  be  eituations  where  vessels 
would  be  unable  to  safely  comply  with 
the  requirements  of  this  regulation.  In 
such  cases,  the  Captain  of  the  Port,  or 
the  Commanding  OfBoer.  VTS  San 
Francisco,  acting  as  a  representative  of 
the  Captain  of  the  Port,  may  allow  a 
vessel  to  deviate  from  this  regulation. 

The  RNAs  defined  in  this  proposal  are 
each  considered  to  constitute  a  narrow 
channel  or  birway.  Therefore.  Rule  9  of 
the  Inland  Navigation  Rules  (INRs)  (33 
U.S.C.  2009),  in  conjimctiaii  with  the 
provisions  of  the  associated  INRs,  is 
specifically  made  applicable  within  the 
defined  RNAs  and  will  be  enforced. 

Specific  Bequirementsfor  Individual 
Proposed  BNAs 

The  geographic  descriptions  and 
proposed  requiiemoits  specific  to  each 
RNA  are  as  follows: 

San  Francisco  Bay  RNA 

The  proposed  San  Francisco  Bay  RNA 
wall  consist  of  the  water  area  in  the 
Golden  Gate  east  of  the  COLREGS 
Demarcation  Line  (33  CFR  80.1142).  the 
Central  Bay  including  Raccoon  Strait, 
and  the  existing  charted  precautionary 
area  east  of  Alcatraz  Island. 

Because  oi  the  large  niunber  of  vessels 
entering  and  departhig  San  Francisco 
Bay.  traffic  lanes  will  be  established  in 
the  Golden  Gate  and  the  Central  Bay  to 
separate  exposing  traffic  and  reduce 
vessel  congestion.  The  proposed  lanes 
are  located  where  voluntary  traffic  lanes 
now  exist  Use  of  these  lanes  and 
adherence  to  the  indicated  direction  of 
travel  will  be  required  for  vessels  of 
1600  or  mora  gross  tons,  or  tugs  with  a 
tow  of  1600  or  more  gross  tons,  and 
recommended  for  all  other  vessels. 

Due  to  the  presence  of  shoals  and 
rocks  in  the  Central  Bay,  the  Central  Bay 
Two-way  Deep  Water  Traffic  Lane 
(DWTL).  located  north  of  Harding  Rock, 
provides  the  best  water  depth  safety 
maigin  for  inbound  vessels  with  a  draft 
of  45  feel  or  grester,  and  for  outbound 
vessels  with  a  draft  of  28  feet  or  greater. 
These  deep  draft  vessels  will  be 
required  to  use  the  DWTL.  It  is 
recommended  that  all  other  vessels  use 
the  Central  Bay  Traffic  Lanes  so  that 
vessel  traffic  in  the  DWTL  is  kept  to  a 
minimum. 

The  DWTL  is  sufficiently  narrow  that 
meeting,  crossing  and  overtaking 
restrictions  are  necessary  to  reduce  the 
likelihood  of  collision.  The  regulation 


/  VoL  59,  No.  237  /  Myday.  December  12,  1994  /  Proposed  Rules 


provides  that  a  power^lriven  vessel  of 
1600  or  more  giossttons,  or  a  tug  with 
a  tow  of  1600  <»*  m»re  gross  tons,  shall 
not  enter  the  DWTl  wrhen  another 
power-driven  vessu  ot  1600  or  more 
gross  tons,  or  tug  w^th  a  tow  of  1600  or 
more  gross  tons,  is  fciavigating  therein 
when  either  vessel  |s  canying  certain 
dangwous  cargo  (ai  defined  in  33  CFR 
160.203).  or  bulk  petroleum  products,  or 
is  a  tank  vessel  in  lyallast.  if  such  entry 
could  result  in  medting,  crossing  or 
overtaking  the  other  vessel. 

Since  vessels  areicon verging  or 
crossing  in  such  a  fianner  that  one-way 
traffic  flow  pattemi,  although  desired, 
cannot  be  establisb^.  two 
precautionary  area$  will  be  established 
in  this  RNA.  They  ^:  (1)  The  Golden 
Gate  PrecautionaiyJArea.  which 
encompasses  the  waters  around  the 
Golden  Gate  Bridge  between  the  Golden 
Gate  and  the  Central  Traffic  Lanes;  and 
(2)  the  Central  Bay  precautionary  Area. 
which  encompasM  the  large  portion  of 
the  Central  Bay  and  part  of  the  Lower 
Bay.  It  is  recommeaded  that  all  vessels 
navigating  in  these  precautionary  areas 
be  aware  of  the  )OU)iQg  traffic  lanes  and 
DWTL  so  as  to  anticipate  the 
movements  of  other  vessels. 

North  Ship  Channel  RNA  and  San 
Pablo  Strait  Chaniwi  RNA 

The  North  Ship  dhannel  and  San 
Pablo  Strait  Channel  consist  of  the 
existing  charted  channels  and  delineate 
the  only  areas  whefe  the  depths  of  water 
are  sufficient  to  all#w  the  safe  transit  of 
vessels  of  1600  or  more  gross  tons,  or  a 
tug  with  a  tow  of  1^  or  more  gross 
tons.  The  existence) of  strong  tidal 
ciurents  in  these  channels  severely 
restrict  the  ability  of  vessels  of  1600  or 
more  gross  tons,  ore  tug  with  a  tow  of 
1600  or  more  gross  tons,  to  safely 
maneuver  to  avoid  Bmaller  vessels. 
.  These  conditions  create  the  need  to 
apply  the  general  rKulations  to  these 
areas.  Implementation  of  special 
regulations  in  thesa  RNAs  would  have 
only  a  minimal  imfact  on  safety  and  is 
not  justified  at  thispme. 

Pinole  Shoo]  Chaniel  RNA 

The  Pinole  Shoal  Channel  RNA  is  a 
constricted  waterway  the  use  of  which 
is  currently  restricted  to  vessels  with  a 
draft  greater  than  29  feet,  or  towboats 
with  tows  drawing  more  than  20  feet,  as 
set  forth  in  33  CFR  162.205(a).  Because 
of  the  narrow  width  of  the  channel  and 
the  draft  of  vesseLsfising  the  channel, 
further  meeting,  cr()ssing  and  overtaking 
restrictions  are  necessary  to  reduce  the 
likelihood  of  collisfon.  The  proposed 
regulation  provideajthat  a  power-driven 
v^sel  of  1600  or  m  Me  gross  tons,  or  a 
tug  with  a  tow  of  1(  00  or  more  gross 
tons,  shall  not  ente  the  Pinole  Shoal 


Channel  RNA.  which  extends  from 
approximately  U^t  7  to  Light  13  of  the 
Pinole  Shoal  Channel,  when  another 
power-driven  vessel  of  1600  or  more 
gross  tons,  or  tug  with  a  tow  of  1600  or 
more  gross  tons,  is  navigating  therein 
when  either  vessel  is  carrying  certain 
dangerous  cargo  (as  defined  in  33  CFR 
160.203)  or  bulk  petroleum  products,  or 
is  a  tank  vessel  in  ballast,  if  such  entry 
would  result  in  meeting,  crossing  ot 
overtaking  the  other  vessel. 

Southern  Pacific  Railroad  Bridge  RNA 

The  Southern  Pacific  Railroad  Bridge 
RNA  consists  of  a  small  circular  area. 
200  yards  in  radius,  centered  on  the 
middle  of  the  channel  under  the 
Southern  Pacific  Railroad  bridge.  The 
limited  horizontal  clearance  results  in  e 
greater  chance  of  vessel  aUisions  with 
the  bridge.  This  risk  of  allision  is 
significantly  increased  when  poor 
visibility  conditions  exist.  The 
regulation  will  preclude  a  power-driven 
vessel  of  1600  or  more  gross  tons,  or  a 
tug  with  a  tow  of  1600  or  more  gross 
tons,  &om  transiting  the  Sou^m 
Pacific  Railroad  Bridge  RNA  when 
visibihty  is  less  than  1000  3nrds. 

Southampton  Shoal/Richmond  Harbor 
RNA 

Southampton  ShoaLARichmond 
Haibor  RNA  encompasses  Southampton 
Shoal  Channel,  the  Richmond  Long 
Wharf  Maneuvering  Area,  the  Riclunond 
Harbor  Entrance  Channel  and  Point 
Potrero  Reach.  Hiese  are  dredged 
channels  and  areas  within  which 
maneuvering  room  is  severely  limited. 
Close-quarters  situations  between  deep- 
draft  vessels  in  these  channels  need  to 
be  eliminated  to  reduce  the  ri^  of 
groundings  and  collisions. 

In  addition,  the  Southampton  Shoal 
Channel  is  transited  by  a  high  number 
of  laden  tank  vessels  and  vessels 
canying  certain  dangerous  cargo  (as 
defined  in  33  CFR  160.203).  or  bulk 
petroleum.  Because  of  the  potential  for 
loss  of  life  or  serious  environmental 
consequences  in  a  collision  involving 
one  or  more  of  these  vessels,  control  of 
traffic  flow  is  necessary.  The  Richmond 
Long  Wharf  Maneuvering  Area,  between 
the  Richmond  Harbor  Entrance  Channel 
and  Southampton  Shoal  Channel,  often 
has  vessels  operating  at  low  speeds 
where  maneuverability  is  restricted.  The 
regulation  will  preclude  vessels  of  1600 
or  more  gross  tons,  or  tugs  vrith  a  tow 
of  1600  or  more  gross  tons,  from 
entering  the  RNA  if  meeting,  crossing  or 
overtaking  another  vessel  of  1600  or 
more  gross  tons,  or  a  tug  with  a  tow  of 
1600  or  more  gross  tons,  could  result. 
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( } )  Westbouad  traffic  lane.  Bounded       Latitude 

t...  «U_  i^_lJ «-«_» »• 


Longitude 


37*57'37"  N 


122°2fi-23~  W:  thence  to 
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Oakland  Harbor  RNA 


The  Oakland  Harbor  RNA 
encompasses  the  Oakland  Bar  Channel, 
Oakland  Outer  Harbor  Entrance,  Middle 
Harbor  and  Inner  Harbor  Entrance 
Channels.  The  currently  charted 
Umited  Traffic  Area  (LTA),  which 
recommends  that  vessels  of  300  or  more 
gross  tons  transit  at  one  time  to  avoid 
crossing  or  meeting  situations,  will  be 
replaced  by  the  Oakland  Harbor  RNA. 
The  northern  boundary  of  the  Oakland 
Harbor  RNA  differs  slightly  from  the 
LTA  in  that  it  follows  the  northern 
boundary  of  the  Oakland  Bar  and  Outer 
Harbor  fiitrance  channels  and  extends 
to  the  "E"  tower  of  the  San  Francisco- 
Oakland  Bay  Bridge.  This  proposed 
regulation  will  restrict  vessels  of  1600  or 
more  gross  tons,  or  tugs  with  a  tow  of 
1600  or  more  gross  tons,  from  entering 
the  RNA  if  meeting,  crossing  or 
overtaking  another  vessel  of  1600  or 
more  gross  tons,  or  a  tug  with  a  tow  of 
1600  or  more  gross  tons,  could  result. 

Paragraph  (e)(2)  of  this  proposed 
rulemakiiig  will  substantially  duplicate 
those  regulations  currently  enumerated 
in  33  CFR  162.205(a).  Upon  the  efiective 
date  of  this  regulation.  33  CFR 
162.205(a)  will  be  removed,  the  section 
heading  will  be  revised,  and  the 
rranaining  paragraphs  of  33  CFR  162.205 
will  be  redesignated  as  paragraphs  (a) 
through  (c). 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  been  exempted  fiwm 
review  by  the  Office  of  Management  and 
Budget  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR 11040: 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  Department  of 
Transportation  regulatory  policies  and 
procedtu«s  is  imnecessary.  At  this  time, 
covered  vessels  voluntarily  comply  with 
the  procedures  and  restrictions 
contained  in  these  regulations,  and 
rarely  if  ever  experience  delays  due  to 
the  high  degree  of  coordination 
provided  by  the  VTS.  Formally 
mandating  that  mariners  follow  these 
previously  voluntary  requirements  will 
not  have  mote  than  a  minimal  impact 
on  any  party. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
would  have  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U,S.C.  632).  The  Coast  Guard  expects 
the  economic  impact  of  the  proposal  to 
•be  minimal  on  all  entities  since  it  makes 
mandatory  the  existing  voluntary 
practices.  Because  it  expects  the  impact 
of  this  proposal  to  be  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federaUsm  implicaticms 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
enviroimiental  impact  on  this  proposal 
and  concluded  that,  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1B. 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  statement  has  been 
prepared  and  placed  in  the  rulemaking 

A  Consistency  Determination  under 
the  Coastal  Zone  Management  Act  (14 
U.S.C.  1451,  etseq.).  has  been  prepared 
and  placed  in  the  rulemaking  docket. 

List  of  Subjects 

33  CFR  Part  162 

Navigation  (water).  Waterways. 

33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 


amend  33  CFR  parts  162  and  165  as 
follows: 

PART  162-(AMENDED] 

1.  The  authority  citation  for  Part  162 
continues  to  read  as  follows: 

Anthority:  33  U.S.Q  1231;  49  CFR  1.46. 
f  162.205    [AmMKM] 

2.  The  section  heading  for  §  162.205  is 
revised  to  read  as  follows:  "Suisun  Bay. 
San  Joaquin  River.  Sacramento  River, 
and  connecting  waters,  CaUf." 

3.  Section  162.205  is  amended  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  through  (d) 
as  paragraphs  (a)  through  (c). 

PART  165-{AMENDED] 

1.  The  authority  citation  for  pan  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1, 6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  165.1114  is  added  to  lead 
as  follows: 

1165.1114   8an  Frandaco  Bay  Regioii, 
CA-«egulaiad  Nawtgailon  Arae.^^ 

(a)  Applicability.  This  regulation 
applies  to  all  vessels  unless  otherwise 
specified. 

(b)  Deviations.  The  Captain  of  the 
Port.  San  Francisco  Bay,  or  the 
Commanding  Officer.  Vessel  Traffic 
Service  San  Francisco,  as  a 
representative  of  the  Captain  of  the  Port, 
may  authorize  a  deviation  from  the 
requirements  of  this  regulation  when  it 
is  deemed  necessary  in  the  interests  of 
safety. 

(c)  Regulated  Navigation  Areas— (1)    . 
San  Francisco  Bay  RNA.  (i)  The 
following  is  a  regulated  navigation 
area— The  waters  boimded  by  a  line 
connecting  the  following  points, 
beginning  at: 


Latitude  Lmptude 

3r47'18"  N  122»30'22"  W;  thence  to 

3r48'55"  N  122«3r41 "  W;  thence  along 

-  the  shoreline  to 
37*50'38"  N  122^8-37"  W;  thence  to 

37*50'59"  N  122*28'00"  W;  thence  to 

37*51'45"  N  122»27'37"  W;  thence  to 

37*52'58'  N  122*26'06"  W;  thence  to 

37«51'53"  N  122*24'58"  W;  thence  to 

37«5r53'  N  122*24'00"  W:  thence  to 

37^1'40"  N  122»23'48"  W;  thence  to 

37«49'22"  N  122»23'48"  W;  thence  to 

3r48'20"  N  122*22'12"  W;  thence  to 

37'47'02"  N  122^V33"  W;  thence  to 

37»4702  •  N  122»23'04"  W;  thence  along 

the  shoreline  to  the  point 

of  beginning. 

DATUM:  NAD  83 

(ii)  The 'San  Francisco  Bay  RNA 
consists  of  the  following  defined  sub- 
areas: 

(A)  Golden  Gate  traffic  lanes. 
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37'48'5ir  N 


122-2002    W:  thence  to  fnj  Nann»llv  Mr>  nr  I—™  a  f^fR, 


M«*_.  ....K...U 1. 
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( I)  Westbouad  traffic  lane.  Bounded 
by  the  Golden  Gate  precautionary  araa 
and  the  COLREGS  Demarcation  Line  (33 
CFR  80.1142).  brtwB*u  the  separation 
zone  and  a  line  connecting  the 
following  points: 


Lotitude 
3r48'30"  N 
3r49'03"  N 


Longitude 

122*31'22"  W:  thence  to 

122*29"5r-  W 


OATUAitNAOSa 

(2)  Eastbound  traffic  lane.  Bounded 
by  the  OOLKEGS  Demarcation  Line  (33 
CFR  80.1142)  and  the  Golden  Gate 
precautioMry  area,  between  the 
separation  zone  and  a  line  connecting 
the  following  points: 


Latitude  ' 
37*47'50"  N 
3r48'30"  N 


Longitude 

«22*3r4e'-  W:  ihcnce  to 

122«29'29"  W. 


DATUM:  NAD  83 

(J)  Golden  Gate  Separation  Zone.  The 
area  75  yards  eadi  side  of  a  line 
connecting  the  following  points: 


LatOmde 
3r4«'06"  N 
37*4e'46-  N 


LoHg^de 

122*3105"  W:  tbence  10 
122*29'40"  W 


DATUM-  NAD  83 

(B)  Golden  Gate  Precautionary  Area. 
An  area  bounded  by  a  line  connecting 
the  following  points,  beginning  at: 

Latitude  Lottg/tade 

3r4830-  N  \ZfZ9-zgr  W;  thence  to 

3r 4*32-  N  t22*28'41 "  W:  thence  to 

37«48'52"  N  122*2r'49"  W;  thence  lo 

3r4r36"  N  122'27-46  ■  W;  thence  to 

37*49'5S-  N  122*28'09-  W:  thence  to 

37«49'W  N  »2nr45~  W:  thence  to 

3r4mj-  N  1Z2'2Srs2-  W;  thenoe  ratum- 

ing  to  (he  point  of  ban- 
ning. 

DATUM:  NAD  83 

(C)  Ceatral  Bav  traffic  lanes 

(1)  Westixjuna  traffic  lane.  Bounded 
by  the  Central  Bay  precautionary  area 
and  the  Golden  Gate  precautionary  area, 
between  the  Central  Bay  and  the  Deep 
Water  Traffic  Lane  separation  zones. 

(2)  Eastbound  traffic  lane.  Bounded 
by  the  Golden  Gate  precautionary  area, 
and  the  Central  Bay  precautionary  area, 
between  the  Central  Bay  Separation 
Zone  and  a  line  connecting  the 
following  points,  beginning  at: 


Latitude 
3r4r4l-  N 
3r48'50"  N 
37»4«'52"  N 


longitude 

122*2517"  W:  thence  to 
122*26'14"  W:  thence  to 
122*27'49-  W 


DATUM:  NAD  83 

13)  Deep  WtUer (two-way)  Traffic 
Lane.  Bounded  by  the  Central  Bay 
precautionary  area  and  the  Golden  Gate 
precautionary  area,  between  the  Deep 
VVater  Traffic  Lane  and  a  line 
connecting  the  following  points, 
beginning  at: 


Latitude 
37*49'55"  N 
37«SOT*-N 
37*Sir«7-N 
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Longitude 

122*2a-Od"  W:  thence  to 
122*2ri2"  W:  thence  to 
I2ri6'26-  W 


DATUM:  NAD  83 

(D)  Central  Bay  Reparation  Zone.  The 
area  75  yards  each  side  of  a  line 
connecting  the  following  points, 
beginning  at: 


Latitude 
37*49'17"  N 
3r49'J5"  N 

DATUM:  NAD  83 

(E)  Deep  Water  tn^  Lane 
Separation  Zone. '  Tie  area  75  3^ards 
each  side  of  a  line  connecting  the 
following  points. '  ©ginning  at: 


Longitade 

122ir47-  W:  thence  to 

i2r2y25"  w 


Latitude 
37'4916-  N 
37*50'22"  N 
3r50'25"  N 

DATUM:  NAD  83 

(F)  Central  Bay 
An  area  bounded 
the  foUowring  poii^ 

Latitude 
3r48'41'  N 
37*49'32-  N 
37*50'25"  N 
37°50'47-  N 
37*51'04"  N 
37*5r53"N 
37*51 '53"  N 
37*5  r40"  N 
3r49-22-  N 

3r4r20-  N 

37*4702"  N 
37*4702"  N 


DATUM:  NAD  83 
(2)  NorOt  Ship 
following  is  a  regiilated 
area — The  waters 
connecting  the  following 
beginning  at: 


Utngitade 

122*2r46"  W:  thence  to 
t22*26'49"  W:  thence  to 
122*2622"  W 

Precautionary  Area. 
ly  a  line  connecting 
,  beginning  at: 

Lonatude 

122*25-17"  W:  thence  to 
122»25'13"  W:  thence  to 
122*26'22"  W:  thence  to 
122*2r26-  W:  thence  to 
122*24-58-  W;  thence  to 
122*24-58  ■  W;  thence  to 
122*24-00"  W:  thence  to 
122*23'4B-  W:  thence  to 
122*2S'48-  W.  thence  to 
122*2212-  W;  thence  to 
122*21-33"  W:  thence  to 
122*2304-  W:  thence 
returning  along  the 
shoreline  to  the  point 
of  beginning. 


(fhannel  RNA.  The 
navigation 
>ounded  by  a  line 
points. 


Latitude  Longitude 

37r51-5J-  N  122*24-58"  W;  thence  to 

37*5415 "  N  122*27-27"  W:  thence  to 

37*56-06  ■  N  122*26-49"  W;  thence  to 

37'56  06"  N  122*26-34"  W;  thence  to 

37*54-48-  N  122*26'4r'  W;  thence  to 

37*54-02-  N  122^6'10"  W:  thence  to 

37*5  rsrN  122*2«'00- W:  thence 

returning  to  the  point 
of  beginnmg. 

DATUM:  NAD  83 

(3)  San  Pablo  S^t  Channel  RNA. 
The  following  is  a' regulated  navigation 
area — The  waters  bounded  by  a  line 
connecting  the  fol  owing  points, 
beginning  at: 


Latitude 

37*56-06"  N 
37*57-26--  N 
38*00'48-  N 
38*01 -54'  N 
36*0144"  N 


Lon^tude 

122*26-49"  W:  thence  to 
122*27-21"  W:  thence  to 
122*24-45"  W:  thence  to 
J»2*22-^4-  W;  thence  to 
U2*22't«-  W:  thence  to 


37*57-37"  N  122*26-23"  W;  thence  to 

3r56-06"N  122*26-34"  W;  thence 

fetuming  to  the  point 
of  beginning. 

DATUM:  NAD  83 

(4)  Pinole  Shoal  Channel  RNA.  The 
following  is  a  regulated  navigation 
area — ^The  waters  bounded  by  a  line 
connecting  the  following  points, 
beginning  at: 

Latitude  Longitude 

38'0T54"  N  12r22-2S-  W;  thence  to 

38*0313-  N  122*19-50-  W;  thence  to 

38*03-23  -  N  12arir3r  W:  thence  to 

38°03-13-'  N  122"'l«-29  -  W:  thence  lo 

38*0305"  N  122*19-28"  W:  thence  to 

38'01-44--  N  122*22-18"  W:  thence 

returning  lo  the  point 
of  bc^nning. 

DATUM:  NAD  83 

(5)  Southern  Pacific  Railroad  Bridge 
RNA.  The  following  is  a  regulated 
navigation  area-^The  water  area 
contained  within  a  circle  with  a  radius 
of  200  yards,  centered  on  38°02'18"  N, 
122''0717"VV. 

DATUM:  NAD  83 

(6)  Southampton  Shoal  Channel/ 
Richmond  Harbor  RNA.  The  following, 
consisting  of  two  distinct  areas,  is  a 
regulated  navigation  arra — 

(i)  The  waters  bounded  by  a  line 
connecting  the  following  points. 
beginning  at: 


Latitude 

37*54-17"  N 
37*54-08-  N 
37*54-15"  N 
37*54'30'  N 


DATUM:  NAD 83 


Longitude 

122*221)0"  W:  thence  to 
122°22'00"  W:  thence  to 
122*23-12"  W:  thence  to 
t22*23-e9"  W:  thence 
along  the  shoreline  to 
the  point  of  begin- 
ning. 


(ii)  The  waters  bountied  by  a  line 
connecting  the  following  points, 
beginning  at: 


Latitude 
37*54'2B'  N 
37*54-20"  N 
37*54-23-  N 
37*54'57-  N 
37*55'05-'  N 
37*54'5r-  N 
37*54-00"  N 
37*53'59-  N 

srss'so-  N 

37*55-40"  N 
37*54-54"N 
37*54-30-  N 


Longitude 

122*23-36'-  W;  thence  to 
122*23-38"  W:  thence  to 
122*24*02"  W:  thence  to 
122^4'5l-  W;  thence  to 
122*25'02-  W:  thence  lo 
122*25-22  "  W:  thence  lo 
122*25-13"  W;  thence  to 
122*2S'22"  W;  thence  to 
122*25-35"  W-,  thence  to 
122*2510"  W;  thence  to 
122*24-30  -  W;  thence  to 
122*24*00-  W:  thence 

T«uming  to  Ihe  point 

of  beginning. 


DATUM:  NAD  83 

(7)  Oakland  Haibor  RNA.  The 
following  is  a  regulated  navigation 
area — The  waters  bounded  by  a  line 
connecting  the  following  points, 
beginning  at: 


Lorilude 
37*48-40"  N 


Lottgitade 

122*19-58"  W;  thence  to 


37*48-50"  N  122»2002-  W:  thence  lo 

27*48-20"  N  122*2I00-W:  thence  to 

37''4815"  N  122*21-30"  W:  thence  to 

37*48-20-N  122*22-12"  W,  thence  to 

.    37*47-26"  N  122*21-45"  W:  thence  to 

37*47-55-  N  122*2l-26--  W;  thence  to 

37*4803"  N  122*2100"  W:  thence  to 

37*47-48 -N  122*19  46"  W;  thence  to 

37°47-55-N  122*19'43-- W:  thence 

returning  along  the 
shoicline  to  the  point 
of  beginning. 

DATUM:  NAD  83 

(d)  General  regulations.  (1)  A  power- 
driven  vessel  of  1600  or  more  gross  tons, 
or  a  tug  with  a  tow  of  1600  or  more 
gross  tons,  navigating  within  the  RNAs 
defined  in  paragraph  (c)  of  this  section, 
shall  not  exceed  a  speed  of  15  knots 
through  the  water. 

(2)  A  power-driven  vessel  of  1600  or 
more  gross  tons,  or  a  tug  with  a  tow  of 
1600  or  more  gross  tons,  navigating 
within  the  RNAs  defined  in  paragraph 
(c)  of  this  section,  shall  have  its 
enginels)  ready  for  immediate  maneuver 
and  shall  operate  its  engine(s)  in  a 
control  mode  and  on  fiiel  that  will  allow 
for  an  immediate  response  to  any  engine 
order,  ahead  or  astern,  including 
stopping  its  engine(s)  for  an  extended 
period  of  time. 

(3)  The  master,  pilot  or  person 
directing  the  movement  of  a  vessel 
within  the  RNAs  defined  in  paragraph 
(c)  of  this  section  shall  comply  with 
Rule  9  of  the  Inland  Navigation  Rules 
(INRs)  (33  U.S.C.  2009)  in  conjunction 
with  the  provisions  of  the  associated 
INRs. 

(e)  Specific  Regulations.— [1)  San 
Francisco  Bay  RNA.  (i)  A  vessel  shall 
navigate  with  particular  caution  in  a 
precautionary  area,  or  in  areas  near  the 
terminations  of  traffic  lanes  or  channels, 
as  described  in  this  regulation. 

(ii)  A  power-driven  vessel  of  1600  or 
more  gross  tons,  or  a  tug  with  a  tow  of 
1600  or  more  gross  tons,  shall: 

(A)  Use  the  appropriate  traffic  lane 
and  proceed  in  the  general  direction  of 
traffic  flow  for  that  lane; 

(B)  Use  the  Central  Bay  Deep  Water 
Traffic  Lane  if  eastbound  with  a  draft  of 
45  feet  or  greater  or  westbound  with  a 
draft  of  28  feet  or  greater. 

(C)  Not  enter  the  Central  Bay  Deep 
Water  Traffic  Lane  when  another  power- 
driven  vessel  of  1600  or  more  gross  tons 
or  tug  with  a  tow  of  1600  or  more  gross 
tons  is  navigating  therein  when  either 
vessel  is: 

( /)  Carr)ring  certain  dangerous  caigoes 
(as  denoted  in  section  160.203  of  this 
subchapter); 

{2)  Carrying  bulk  petroleum  products; 
or 

(3)  A  tank  vesKl  in  ballast  if  such 
entry  would  result  in  meeting,  crossing, 
or  overtaking  tlie  other  vessel: 


(D)  Normally  join  or  leave  a  traffic 
land  at  the  termination  of  the  land,  but 
when  joining  or  leaving  from  either 
side,  shall  do  so  at  as  small  an  angle  to 
the  general  direction  of  traffic  flow  as 
practicable; 

(E)  So  far  as  practicable  keep  clear  of 
the  Central  Bay  Separation  Zone  and  the 
Deep  Water  Traffic  Land  Separation 
Zone: 

(F)  Not  cross  a  traffic  lane  separation 
zone  unless  crossing,  joining,  or  leaving 
a  traffic  lane. 

(2)  Pinole  Shoal  Channel  RNA.  (i)  The 
use  of  Pinole  Shoal  Channel  RNA  is 
reserved  for  navigation  of  vessels  with 
a  draft  greater  than  20  feet  or  tugs  with 
tows  drawing  more  than  20  feet.  Vessels 
drawing  less  than  20  feet  are  not 
permitted  within  this  RNA  and  are 
prohibited  from  crossing  it  at  any  point. 

(ii)  A  power-driven  vessel  of  1600  or 
more  gross  tons  or  a  tug  with  a  tow  of 
1600  or  more  gross  tons  shall  not  enter 
Pinole  Shoal  Channel  RNA.  if  such 
entry  would  result  in  meeting,  crossing, 
or  overtaking  another  vessel,  when  the 
other  powerniriven  vessel  of  1600  or 
more  gross  tons  or  tug  with  a  tow  of 
1600  or  more  gross  tons  is  navigating 
therein  when  either  vessel  is: 

(A)  Canying  certain  dangerous 
cargoes  (as  denoted  in  §  160.203  of  this 
subchapter): 

(B)  Carrying  bulk  petroleum  products: 
or 

(C)  A  tank  vessel  in  ballast. 

(iii)  Vessels  pernutted  to  use  this 
channel  shall  proceed  at  a  reasonable 
speed  so  as  not  to  endanger  other 
vessels  or  interfere  with  any  work 
which  may  become  necessary  in 
maintaining,  surveying,  or  buoying  the 
channel,  and  they  shall  not  anchor  in 
the  channel  except  in  case  of  a  deviation 
authorized  under  paragraph  (bj  of  this 
section. 

(iv)  This  paragraph  shall  not  be 
construed  as  prohibiting  any  necessary 
use  of  the  channel  by  any  public  vessels 
while  engaged  in  official  duties,  or  in 
emergencies  by  pilot  boats. 

(3)  Southern  Pacific  Railroad  Bridge 
RNA.  A  powerKlriven  vessel  of  1600  or 
more  gross  tons,  or  a  tug  with  a  tow  of 
1600  or  more  gross  tons,  shall  not  transit 
the  Southern  Pacific  Raihoad  Bridge 
RNA  when  visibility  is  less  than  1000 
yards. 

(4)  Southaayjton  Shoal/Richmond 
Harbor  RNA.  A  power-driven  vessel  of 
1600  or  more  gross  tons,  or  a  tug  with 
a  tow  of  IGOG  or  more  gross  tons,  shall 
not  enter  Southampton  Shoal/Richmond 
Harbor  RNA  when  another  power- 
driven  veaari  of  MOO  or  more  gross  tons, 
or  a  tug  with  a  tow  of  1600  <M- more 
gross  tons,  is  navigatmg  tbereia.  if  such 


entry  would  result  in  meetii^.  crossing, 
or  overtaking  the  other  vessel. 

(5)  Oakland  Harbor  RNA.  A  power- 
driven  vessel  of  1600  or  more  gross  tons 
or  a  tug  with  a  tow  of  1600  or  more 
gross  tons  shall  not  enter  the  Oakland 
Harbor  RNA  when  another  power- 
driven  vessel  of  1600  or  more  gross  tons, 
or  a  tug  with  a  tow  of  1600  or  more 
gross  tons,  is  navigating  therein,  if  such 
entry  would  result  in  meeting,  crossing, 
or  overtaking  the  other  vessel. 

Dated:  December  2, 1994.  * 

ILA.  AppeflMnim, 

Rear  Admiral,  Coast  Guard.  Commander 

Eleventh  Coast  Guard  District. 

[PR  Doc.  94-30476  Filed  12-9-94:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37  CFR  Parts  1  and  3  « 

[Docket  No.  941120-4320] 
RIN0651-AA76 

Changes  to  Implement  20-Year  Patent 
Term  and  Provisional  Applications 

AQEHCT:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUAMAflV:  The  Patent  and  Trademaik 
Office  (Office)  is  proposing  to  amend 
the  rules  of  practice  in  patent  cases  to 
implement  the  changes  related  to  patent 
term  in  title  35,  United  States  Code, 
contained  in  the  Uruguay  Round 
Agreements  Act  (S.  2467  and  H.R, 
5110).  which  was  recently  passed  by 
Congress,  and  to  simplify  the  rules. 
Among  the  changes  that  are  contained 
in  S.  2467  and  H.R.  5110  are  the 
conversion  to  a  20-year  patent  term 
measured  from  the  date  of  fiUng  an 
application  in  the  U.S.,  and  the 
introduction  of  provisional  applications 
The  changes  apply  to  utility  and  plant 
patents.  They  do  not  apply  to  design 
patents.  S.  2467  was  passed  by  the 
Senate  on  December  1. 1994.  and  the 
House  passed  H.R.  5110  on  November 
29, 1994.  The  President  has  indicated 
that  he  will  sign  the  bills.  Since  a  Public 
Law  number  is  not  available,  the  rule 
package  refers  to  the  Senate  and  House 
bill  numbers  for  convenienoe.  The 
amendments  to  title  35  relating  to  20- 
year  patent  term  and  provisional 
applications  wiU  be  effective  on  the  date 
which  is  6  months  after  the  date  of 
enactment. 

DATES:  Written  comments  must  be 
submitted  on  or  beffure  February  17 
1995.  A  public  hearii^  will  be  held 
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Thursday.  February  16, 1995.  at  9:30 
a.in..  in  Uie  Commissioner's  Conference 
Room  912.  Crystal  Parit  2. 2121  Crystal 
Drive,  Arlington,  Virginia.  Requests  to 
present  oral  testimony  should  be 
received  on  or  before  February  14, 1995. 
ADDflESSES:  Address  written  comments 
and  requests  to  present  oral  testimony  to 
the  Commissioner  of  Patents  and 
Trademarks,  Washington.  DC  20231, 
Attention:  Stephen  G.  Kunin.  Deputy 
Assistant  Commissioner  for  Patent 
Policy  and  Projects,  Crystal  Park  2,  Suite 
919,  or  by  fax  to  (703)  305-8825. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magdalen  Y.  Greenlief  or  John  F. 
Gonzales.  Special  Program  Examiners, 
Office  of  the  Deputy  Assistant 
Commissioner  for  Patent  Policy  and 
Projects,  at  (703)  305-9285  or  by  mail 
marked  to  their  attention  and  addressed 
to  the  Commissioner  of  Patents  and 
Trademarks.  Washington.  DC  20231. 
SUPPLB»fTARY  INFORMATION:  This 
proposed  rule  change  is  designed 
primarily  to  implement  the  changes  in 
practice  related  to  patent  term  provided 
for  in  S.  2467  and  H.R.  5110.  In 
addition,  it  is  proposed  to  simplify  the 
procedures  for  filing  continuation  and 
divisional  applications  which  will 
benefit  both  the  Office  and  the  public. 
Section  154  of  title  35.  United  States 
Code,  currently  provides  that  every 

etent  (other  than  a  design  patent)  shall 
granted  for  a  term  of  seventeen  years 
from  the  patent  issue  date,  subject  to  the 
payment  of  maintenance  fees  as 
provided  for  in  title  35.  S.  2467  and  H.R. 
5110  amend  35  U.S.C.  154  by 
establishing  a  20-year  patent  term  fiom 
the  date  of  filing  of  the  application. 
Specifically,  the  legislation  provides 
that  the  patent  terra  will  begin  on  the 
date  on  which  the  patent  issues  and  will 
end  twenty  years  from  the  date  on 
which  the  application  was  filed  in  the 
United  States.  If  the  application 
contains  a  specific  reference  to  an 
earlier  application  under  35  U.S.C.  120, 
121  or  365(c),  the  patent  term  will  end 
twenty  years  fiom  the  date  on  which  the 
earliest  application  relied  on  was  filed. 
As  amended  by  S.  2467  and  H.R.  5110, 
35  U.S.C  154  excludes  from 
determination  of  the  patent  term  any 
application  on  which  priority  is  claimed 
under  35  U.S.C.  119,  365(a)  or  365(b). 

S.  2467  and  H.R.  5110  forther  provide 
that  the  term  of  a  patent  may  be 
extended,  for  a  maximum  of  five  years, 
where  the  issuance  of  a  patent  is 
delayed  because  of  (1)  proceedings 
under  35  UjS.C.  135(a),  (2)  placement  of 
the  application  under  a  secrecy  order 
pursuant  to  35  U.S.C.  181,  and/or.  under 
certain  circumstances,  (3)  appellate 
review  by  the  Board  of  Patent  Appeals 


and  Interferen  :es  or  by  a  federal  court. 
The  total  extei  tsion  available  is  limited 
to  five  years  r<  gardless  of  whether  there 
were  delays  di  le  to  more  than  one  of  the 
reasons  coven  d  by  the  legislation.  This 
extension  is  s(  parate  from  and, in 
addition  to  thi  patent  term  extension 
available  under  35  U.S.C.  156. 

In  addition,  S.  2467  and  H.R.  5110 
establish  a  doihestic  priority  system.  In 
accordance  wi  h  the  provisions  of  the 
Paris  Convent  on  for  the  Protection  of 
Industrial  Pro  «rty,  the  term  of  a  patent 
cannot  includ   the  Paris  Convention 
priority  perio< .  The  legislation  provides 
a  mechanism  tjo  enable  domestic 
applicants  to  auickly  and  expensively 
file  provisions  applications.  Applicants 
will  be  entitle<l  to  claim  the  benefit  of 
priority  in  a  given  application  based 
upon  the  previously  filed  provisional 
application  in  the  United  States.  The 
domestic  priority  period  will  not  count 
in  the  measurement  of  the  term.  Thus, 
under  the  leg^^ation,  domestic 
applicants  will  be  placed  on  an  equal 
footing  with  ftveign  aj^licants  with 
respect  to  the  patent  term. 

35  U.S.C.  11 1  is  amended  by  S.  2467 
and  H.R.  5110  o  provide  for  the  filing 
of  a  provisiona  application.  35  U.S.C. 
41(a)(1)  is  ame  idea  to  provide  a 
$150.00  filing  ee  for  6Kh  provisional 
application,  sii>)ect  to  a  50  percent 
reduction  for  a  small  entity.  The 
requirements  flnr  obtaining  a  filing  date 
for  a  provision^  application  are  the 
same  as  those  <  irhich  previously  existed 
for  an  applicat  on  filed  under  35  U.S.C. 
Ill,  exo^t  th(  I  no  claim  or  claims  as 
set  forth  in  35  J.S.C  112,  second 
paragraph,  is  n  quired.  Moreover,  no 
oath/declaratic  a  as  set  forth  in  35  U.S.C. 
115  is  required  The  provisional 
application  is  ilso  not  subject  to  the 
provisions  of  36  U.S.C.  131, 135  and 
157,  i.e.,  a  provisional  application  will 
not  be  examined  for  patentability, 
placed  in  interference  or  made  the 
subject  of  a  statutory  invention 
registration.  Fiilher,  the  provisional 
application  wil  automatically  be 
abandoned  twt  ve  (12)  months  after  its 
filing  date  and  iwill  not  be  subject  to 
revival  to  resto  e  it  to  pending  status 
thereafter.  Ben(  fit  of  the  filing  date  of 
the  copending  irovisional  application 
maybe  claimed  pursuant  to  35  U.S.C. 
119(e),  as  cont^ned  in  S.  2467  and  H.R. 
5110,  in  a  continuing  application  during 
these  12  month «.  A  provisonal 
application  wil  not  be  entitled  to  claim 
priority  benefit ;  based  on  any  other 
application  um  er  35  U.S.C.  119, 120, 
121  or  365. 

Also,  S.  2467  and  H.R.  5110  amend  35 
U.S.C.  119  to  al  low  an  applicant  to 
claim  benefits  <  f  the  fi  ling  date  of  the 
provisional  app  lication  in  a  later  filed 


U.S.  application.  However,  since  35 
U.S.C.  154  excludes  from  the 
determination  of  the  patent  term  any 
application  on  which  priority  is  claimed 
under  35  U.S.C  119,  365(a)  or  365(b), 
the  filing  date  of  a  provisional 
application  will  not  be  considered  in 
determining  the  term  of  any  patent. 

S.  2467  and  HJl.  5110  ftirther  include 
transitional  provisions  for  limited 
reexamination  in  certain  applications 
pending  for  2  years  or  longer  as  of  the 
effective  date  of  35  U.S.C  154(a)(2), 
taking  into  account  any  reference  to  any 
earlier  application  under  35  U.S.C.  120. 
121  or  365(c).  The  transitional 
provisions  also  permit  examination  of 
more  than  one  independent  and  distinct 
invention  in  certain  applications 
pending  for  3  years  or  longer  as  of  the 
effective  date  of  35  U.S.C.  154(a)(2), 
taking  into  account  any  reference  tp  any 
earlier  application  under  35  U.S.C  120, 
121  or  365(c).  These  transitional 
provisions  are  not  applicable  to  any 
application  which  is  filed  on  or  after  the 
effective  date  of  35  U.S.C  154(a)(2). 
regardless  of  whether  the  application  is 
a  continuing  application. 

In  addition,  t&s  proposed  rule  change 
will  simplify  the  procedures  by 
eliminating  the  processing  and  retention 
fee  practice  set  forth  in  existing 
§§  1.53(d)  and  1.78(a)(1).  The  processing 
and  retention  fee  practice  allows 
applicants  to  file  an  application  without 
the  filing  fiee  and  to  pay  the  processing 
and  retention  fee  of  $130.00  in  order  for 
the  applidation  to  be  used  as  a  basis  for 
foreign  filing  and  for  priority  under  35 
U.S.C.  120.  The  processing  and 
retention  fee  practice  is  seldom  used 
and  will  be  imnecessary  in  view  of  the 
legislation  which  provides  for  the  filing 
of  a  provisional  application  with  a  filing 
fee  of  $150.00/$75.00.  The  result 
achieved  by  the  use  of  the  processing 
and  retention  fee  practice  can  be 
achieved  by  the  use  of  the  provisional 
application  practice  at  about  the  same 
fee  level. 

In  order  to  simplify  the  procedures  for 
filing  continuation  and  divisional 
applications,  it  is  proposed  that  §  1 .60 
be  deleted.  The  procedures  set  forth  in 
§  1.60  are  unnecessary  in  view  of  the 
recent  rule  change  to  §  1.6(d)  which 
permits  the  filing  of  a  copy  of  an  oath 
or  declaration.  Applicants  may  use  the 
procedures  set  forth  in  §  1.53  to  file  a 
continuation  or  divisional  application 
under  35  U.S.C  111(a).  as  contained  in 
S.  2467  and  H.R  5110.  by  providing  the 
Office  with  a  copy  of  the  prior 
application  as  filed.  The  issue  of  a  stale 
oath  or  declaration  would  be  eliminated 
by  amending  Office  practice  since 
neither  the  statute  nor  the  rules  require 
a  recent  date  of  execution  to  appear  on 
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the  oath  or  declaration.  The  subject 
matter  of  the  application  would  have 
been  executed  by  the  inventor(s)  and  the 
duty  of  candor  and  good  faith  including 
the  duty  of  disclosure  requirements  of 
S  1.56  would  be  continuous  and  would 
apply  to  the  continuing  application. 

Clarifying  amendments  are  proposed 
to  be  made  to  §§  1.16,  paragraphs  (a) 
and  (0;  and  1.17.  paragraphs  (h)  and  (i). 
These  proposed  amendments  do  not 
affect  tne  substance  of  the  rules. 

The  fees  set  forth  in  current  §  1.17, 
paragraphs  (i)(l)  and  (i)(2).  are  proposed 
to  be  consolidated  into  a  new  paragraph 
(i).    .   . 

Discsssiati  of  Specific  Rules 

If  Title  37  of  the  Code  of  Federal 
Regulations.  Parts  1  and  3.  are  amended 
aspropo.sed: 

Section  1.1  would  provide  a  special 
'Box  Provisional  Patent  Application" 
address  to  assist  the  Mail  Room  in 
separating  and  processing  provisional 
applications  and  mail  relating  thereto. 

Section  1.9  would  have  current 
paragraph  (a)  redesignated  as 
subparagraph  (a)(1).  A  new 
subparagraph  (a)(2)  would  be  added  to 
define  the  temi  "provisional 
application"  as  a  U.S.  national 
application  filed  under  35  U.S.C.  111(b). 

Sections  1.12  and  1.14  would  have 
the  reference  to  37  CFR  1.17(i){l) 
replaced  with  a  reference  to  37  CT?? 
I.17(i)  because  it  is  proposed  that  37 
CFR  l-lTTOd)  and  (i)(2)  be  consolidated 
into  a  new  paragraph  (i)  since  the 
petition  fees)>rovided  in  existing 
paragraphs  (iJtl)  and  (i)(2)  are  the  same. 

Sectron  1.16  would  list  the  basic  filing 
fee  far  a  provisional  application  as 
$75.00  for  a  small  entity  (see  §  i.  19(c)- 
(D)  or  $150j00  for  odier  than  a  small 
entity  as  contained  in  S.  2467  and  H.R. 
5110.  Since  the  filing  fee  for  a 
provisional  application  is  established  by 
S.  2467  and  H.R.  5110  as  a  35  U.S.C. 
41(a)  fee.  the  fillip  fee  for  a  provisional 
application  will  be  subject  to  the  50 
percent  reduction  provided  for  in  35 
U.S.C  41(h).  A  complete  provisional 
application  does  not  require  claims 
since  no  examination  on  the  merits  will 
be  given  to  a  provisional  application. 
However,  provisional  applications  may 
be  filed  with  one  or  more  claims  as  part 
of  the  application.  Nevertheless,  no 
additional  claim  fee  or  multiple 
dependent  claim  fee  will  be  required  in 
a  provisional  application. 

Also,  proposed  §  1.16  paragraph  (1), 
would  establish  the  surchaige  required 
by  proposed  §  1.53(d)(2)  for  filing  the 
basic  filing  fee  or  the  cover  sheet 
required  by  proposed  §  1.51(a)(2)  for  a 
provisional  application  at  a  lime  later 
than  the  provisional  application  filing 


date  as  $25.00  for  a  small  entity  or 
$50.00  for  other  than  a  small  entity.  TTie 
S50.00/$25.00  surcharge  set  ferdi  in 
proposed  paragraph  (1)  for  a  provisional 
application  is  less  than  the  $130.00/ 
$65.00  snrchai^  set  forth  in  paragraph 
(e)  for  all  other  tj^pes  of  patent 
applications.  A  reduced  surcharge  for  a 
provisional  application  is  proposed  in 
view  of  the  lower  filing  fee  required  for 
a  provisional  application  and  in  an 
attempt  to  minimize  applicant's  overall 
cost  of  filing  a  provisional  application. 

Clarifying  changes  would  be  made  to 
§  1. 16.  These  changes  do  not  affect  the 
substance  of  the  rule.  It  is  proposed  to 
insert  the  words  "basic  fee"  in 
paragraph  (f)  of  §  1.16.  Paragraph  (e) 
currently  refers  to  "the  basic  filing  fee  ". 
Current  Office  practice  allows  a  design 
application  to  be  filed  without  the 
design  filing  fee  or  the  oath/declaration 
as  set  forth  in  current  §  1.53(d).  The 
change  to  §  l.l6(fl  is  merely  for 
clarification.  In  addition,  it  is  proposed 
to  replace  the  word  "cases"  found  in 
paragraph  (a)  with  the  word 
"applications",  since  the  word 
"applications"  is  used  elsewhere  in  the 
rule. 

Section  1.17  would  amend  paragraph 
(h)  to  provide  that  the  $130.00  petition 
fee  for  filing  a  petition  for  correction  of 
inventorship  under  37  CFR  1.48  applies 
to  all  patent  applications,  except 
provisional  applications  which  would 
be  covered  by  new  paragraph  (q). 

The  reference  to  §  1.60  in  §  1.17(i)(l) 
would  be  deleted,  since  it  is  proposed 
ftat-§  1.60  be  removed. 

The  words  "of  &is  part",  in  §  1.17, 
paragraphs  (h)  and  (i).  would  be  deleted, 
since  the  paragraphs  currently  refer  to 
sections  in  parts  other  than  part  1.  No 
substantive  change  is  intended  by  this 
proposal. 

Section  1.17(iJ  would  be  amended  to 
clarify  that  petitions  relating  to  th^grant 
of  a  filii^  date  under  §  1.53  are  for 
applications  other  than  provisional 
applications.  Proposed  paragraph  (q) 
would  address  petitions  relating  to 
provisional  applications. 

In  addition,  the  rules  would  be 
simplified  by  combining  current 
§  1.17(iKl)  and  (i)(2)  into  new  paragraph 
(i),  since  the  petition  fees  provided  in 
current  paragraphs  (i)(l)  and  (i)(2)  are 
the  same.  No  sid>stantive  change  is 
intended  by  this  proposal. 

A  new  §  l.l7(q)  would  be  added  to 
establish  the  fee  for  filing  a  petition  for 
correction  of  inventorship  under  §  1.48 
in  a  provisional  application  as  $25.00 
for  a  small  entity  or  $50.t)0  for  other 
than  a  small  entity.  The  $50.t)0/$25.00 
petition  fee  would  also  be  required  by 
proposed  §  1.53  for  filing  a  petition  to 
accord  a  provisional  appRcation  a  filing 


date  or  to  convert  an  application  filed 
under  proposed  §  1.53{bHl)  to  a 
provisional  application. 

New  §§  1.17rr)  and  (s)  would  be 
added  to  establish  the  fee  for  filing  a 
submission  after  final  rejection  under 
§  1.129(a)  and  for  each  additional 
invention  requested  to  be  examined 
under  §  1.1290)).  respectively.  These 
fees  have  been  set  at  $730.00  to  cover 
the  costs  of  processing  the  submission 
after  final  rejection  and  each  additional 
invention  leauested  to  be  examined. 

Paragraph  (1)  would  be  deleted  from 
§  1.21  since  the  processing  and  retention 
fee  required  in  eidsting  §  1.53(d)  would 
be  eliminated  and  the  reference  to  §  1.60 
in  paragraph  (n)  would  be  deteted  since 
§  1.60  would  be  removed. 

Section  1.28(a)  would  have  the 
references  to  §  1.60  deleted  since  §  1.60 
would  be  removed.  Section  1.28(a) 
would  be  amended  to  delete  the 
refnences  to  §  1.62  and  to  specify  the 
procedure  for  establishing  small  entity 
status  in  continuation,  divisional  and 
continuation-in-part  applications  where 
small  entity  status  has  been  established 
in  a  parent  application.  Where  the  status 
as  a  small  entity  has  been  established  in 
a  parent  ap^icetion  and  is  still  proper, 
applicant  could  include,  in  a 
continuation,  divisional  or 
continuation-in-part  apptication.  either 
a  reference  to  a  verified  statement 
claiming  small  entity  status  in  the 
parent  application  or  a  copy  of  die 
verified  statemeitt  filed  in  the  parent 
application. 

Section  1.45(c)  would  state  that  each 
inventor  named  in  a  joint  provisional 
application  must  have  made  a 
contribution  to  the  subject  matter 
disclosed  in  the  applicatioa.  The 
existir^  language  of  paragraph  (c)  refers 
to  "the  subject  matter  of  at  least  one 
claim"  which  would  be  inappropriate 
for  provisional  applications,  since 
provisional  applications  may  be  filed 
without  claims. 

Section  1.4«,  paragraphs  (a)-(c). 
would  specify  that  the  procedures  for 
ctMTecting  an  error  in  inventorship  set 
forth  in  those  pav^aj^s  relate  to 
applications  other  than  provisional 
applications.  A  new  paragraph  (d) 
would  establish  a  simpfi^ed  procedure 
for  adding  the  name  of  an  inventor  in 
a  provisional  application,  where  the 
name  was  origjnally  omitted  wnthout 
deceptive  intent.  Proposed  paragraph 
(d)  would  not  require  Ae  verified 
statement  of  fects  by  the  original 
inventor  or  inventors,  the  oath  or 
declaration  by  each  actual  inventor  in 
compliance  with  S  1.63  or  the  consent  of 
any  assignee  as  comenlfy  required  in 
paragraph  (a).  The  procedure  would 
require  the  filing  of  a  petition 
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identif>'ing  the  name  or  names  of  the 
inventors  to  be  added  and  including  a 
statement  that  the  name  or  names  of  the 
inventors  were  omitted  (hrough  error 
without  deceptive  intention  on  the  part 
of  the  actual  inventor(s).  The  statement 
would  be  required  to  be  verified  if  made 
by  a  person  not  registered  to  practice 
before  the  Office.  The  statement  could 
be  signed  by  a  registered  practitioner 
acting  in  a  representative  capacity  under 
§  1.34(a).  The  $50.00/$25.00  petition  fee 
set  forth  in  proposed  §  1.17(q)  would 
also  be  required. 

Under  35  U.S.C.  119(e),  as  contained 
in  S.  2467  and  H.R.  5110.  a  later  filed 
complete  application  may  claim  priority 
benefits  based  on  a  copending 
provisional  application  so  long  as  the 
applications  have  at  least  one  inventor 
in  common.  An  error  in  naming  a 
person  as  an  inventor  in  a  provisional 
application  would  not  require 
correction  by  deleting  the  erroneously 
named  inventor  from  the  provisional 
application  since  this  would  have  no 
effect  upon  the  ability  of  the  provisional 
application  to  serve  as  a  basis  for  a 
priority  claim.  Therefore,  proposed 
§  1.48(d)  would  not  provide  a  procedure 
for  deleting  a  named  inventory.  Any 
request  to  delete  a  named  inventor  filed 
in  a  provisional  application  would  be 
properly  treated  as  a  petition  under 
§  1.182.  As  a  condition  to  granting  any 
petition  to  delete  a  named  inventor  in 
a  provisional  application  and  in  order  to 
protect  the  rights  of  the  inventors/ 
assignees  involved,  the  Office  may 
require  a  statement  from  all  of  the 
named  inventors  and/or  the  written 
consent  of  any  assiraiee. 

Section  1.51  would  include  a  new 
subparagraph  (a)(2)  identifying  the 
required  parts  of  a  complete  provisional 
application.  The  complete  provisi,onal 
application  would  include  a  cover 
sheet,  a  specification  as  prescribed  in  35 
U.S.C.  112,  first  paragraph,  any 
necessary  drawings  and  the  provisional 
application  filing  fee.  A  suggested  cover 
sheet  format  for  a  provisional 
appli*  ation  will  be  available  from  the 
Office  free  of  charge  to  the  public.  The 
cover  sheet  as  set  forth  by  proposed 
subparagraph  (a)(2)(i)  would  identify  (1) 
the  application  as  a  provisional 
application,  (2)  the  name  or  names  of 
the  inventor  or  inventors,  (3)  the  title  of 
the  invention.  (4)  the  name  and 
registration  number  of  the  attorney  or 
agent  (if  applicable),  (5)  the  docket 
number  used  by  the  person  filing  the 
application  to  identify  the  application 
(if  applicable),  and  (6)  the 
correspondence  address,  all  of  which  is 
information  required  in  order  to 
properly  prepare  the  provisional 
application  filing  receipt. 


The  Officejaurently  receives 
thousands  ofpapers  and  fees  every  work 
day.  Most  papers  filed  in  the  Office  are 
received  in  tie  Correspondence  and 
Mail  DivisioQ  whicb  must  identify  and 
route 'each  p4per  to  the  appropriate  area 
for  consideration.  Among  the  papers 
which  may  currently  be  filed  in  the 
Office  are  di*:losure  documents,  which 
may  compris  i  a  written  description  and 
drawings,  an  1  applications  for  patent, 
some  of  whi(  h  may  be  incomplete 
because  claii  is  are  omitted.  Further, 
applications  or  patent  are  frequently 
received  in  t  e  Office  without  the  filing 
fee  or  the  oat  i/declaration  required  by 
§  1.63.  With  he  inception  of  provisional 
application  ]  ractice,  the  Office  will 
begin  receivi  ng  anotber  type  of 
docimfient  re  ambling  either  a  disclosure 
document  or  an  incomplete  application 
for  patent  an  1  which  may  comprise 
nothing  mor !  than  a  written  description 
and  drawing  t.  The  potential  for  Office 
error,  e.g.,  m  sinterpreting  a  paper 
intended  as  1 1  provisional  apphcation  as 
some  other  t  rpe  of  document,  will 
obviously  in  :rease.  Further,  with  the 
inception  of  a  twenty-year  patent  term, 
it  will  be  hi(  ily  desirable  for  the  Office 
to  process  afplications,  as  well  as  all 
other  papers  which  the  Office  receives, 
quickly  and  ;:orrectly. 

While  the  name  or  names  of  the 
inventors  ar  required  in  order  to  accord 
a  provisiona  application  a  filing  date,  a 
provisional  <  ppUcation  is  not  required 
to  be  signed  }y  the  inventor  or  the 
assignee.  No  oath  or  declaration  is 
required.  Presumably,  most  provisional 
applications  will  be  filed  by  a  registered 
practitionerjwithout  a  power  of  attorney 
being  filed.  If  an  essential  part,  e.g.,  the 
drawings,  of  the  provisional  application 
is  omitted  or  if  the  filing  fee  did  not 
accompany  the  application,  the  Office 
will  need  a  correspondence  address  to 
notify  the  applicant  of  the  omission. 
The  coves  sheet  required  in  §  1.51 
would  provjde  the  Correspondence  and 
Mail  Divisitln  with  a  paper  specifically 
identifying  he  document  as  a 
provisipnal  application  and  would  . 
provide  the  Application  Processing 
Division  wi  h  most  of  the  information  it 
will  need  tc  promptly  and  properly 
process  the  irovisional  application  and 
to  prepare  tne  official  filing  receipt.  The 
cover  sheet  would  also  provide 
applicants  ^d  practitioners  with  a 
checklist  pifor  to  the  filing  of  the 
provisional  japplication. 

Since  no  iubstantive  examination 
would  be  given  to  any  provisional 
application]  the  filing  of  an  information 
disclosure  satement  in  a  provisional 
applicationjis  unnecessary  and  will  not 
be  permittee!.  Therefore,  paragraph  (b)  of 
§  1.51  wouIp  make  it  clear  that  the 


Office  will  not  accept  an  information 
disclosure  statement  in  a  provisional 
application.  Any  information  disclosure 
statements  filed  in  a  provisional 
application  would  either  be  returned  or 
disposed  of  at  the  convenience  of  the 
Office. 

Section  1.53  would  have  the  title  and 
paragraph  (a)  revised  to  refer  to 
application  number,  rather  than 
application  serial  number.  The  term 
"application  number"  is  found  in 
current  §  1.5(a). 

A  new  paragraph  (b)(2)  would  be 
added  to  §  1.53  setting  forth  the 
requirements  for  obtaining  a  filing  date 
for  a  provisional  application.  Existing 
paragraph  (b)  would  be  redesignated  as 
paragraph  (b)(1)  and  would  be  amended 
to:  (1)  Refer  to  §  1.17(i)  rather  than 
1.17(i)(l)  to  conform  to  the  proposed 
change  therein;  (2)  delete  the  reference 
to  §  1.60  which  is  proposed  to  be 
removed;  and  (3)  clarify  that 
continuations,  divisions  and 
continuations-in-part  may  be  filed 
under  either  §  1.53  or  §  1.62.  Paragraph 
(b)(2)  would  state  that  a  filing  date 
would  be  accorded  to  a  provisional 
application  as  of  the  date  the  written 
description,  any  necessary  drawings  and 
the  names  of  all  inventors  are  filed  in 
the  Office.  The  filing  date  requirements 
for  a  provisional  application  set  forth  in 
new  paragraph  (b)(2)  parallel  the 
exis^ng  requirements  set  forth  in 
current  paragraph  (b),  except  that  no 
claim  would  be  required.  In  order  to 
keep  the  cost  of  processing  provisional 
applications  down  and  tc^ reduce  the 
handling  of  the  provisional 
applications,  amendments,  other  than  ' 
those  required  to  make  the  provisional 
application  comply  vnih  applicable 
regulations,  would  not  be  permitted 
after  the  filing  date  of  the  provisional 
application. 

New  §  1.53(b)(2)(i)  would  require  all 
provisional  applications  to  be  filed  with 
a  cover  sheet  identifying  the  application 
as  a  provisional  application.  The 
paragraph  would  also  indicate  that  the 
Office  will  treat  an  application  as 
having  been  filed  under  paragraph 
(b)(1),  unless  the  application  is 
identified  as  a  provisional  application. 
This  proposal  is  similar  to  the  current 
requirement  in  §  1.62  that  the 
application  include  a  specific  request 
for  an  application  under  §  1.62.  The 
cover  sheet  with  identification  that  a 
provisional  application  is  intended    _ 
should  greatly  assist  the 
Correspondence  and  Mail  Division  in 
distinguishing  provisional  applications 
from  other  types  of  applications.  A 
provisional  application,  which  is 
identified  as  such,  but  which  does  not 
have  a  complete  cover  sheet  as  requiren 


by  §  1  5l(a)(2)(i)  would  be  treated  as  a 
provisional  application.  The  complete 
v-over  sheet  and  a  surcharge  would  be 
requ  red  to  be  submitted  at  a  later  date. 
Section  1  53fb)(^){i  )  would  establish 
a  procedure  for  converting  an 
apohcation  filed  under  §  1.53(b)(1)  to  a 
provisional  application.  The  procedure 
would  require  the  filing  of  a  petition 
request  ng  the  conversion  and  the 
$50  00/$25  00  petition  fee  set  forth  in 
§  1  1 "  q    Filing  of  the  petition  in  the 
application  would  be  required  prior  to 
the  payment  of  the  issue  fee  or  prior  to 
12  months  after  its  filing  date, 
whichever  event  is  earlier  The  grant  of 
any  such  petition  would  not  entitle 
applicant  to  a  refund  of  the  fees 
properly  paid  in  the  application  filed 
under  §  1.53(b)(1). 

Section  1.53(b)(2)(iii)  is  intended  to 
call  attention  to  the  provisions  of  S. 
2467  and  H.R.  5110  which  prohibit  any 
provisional  application  from  claiming  a 
right  of  j)riority  under  35  U.S.C.  119  or 
365(a)  or  the  benefit  of  an  earlier  filing 
date  under  35  U.S.C.  120.  121  or  365(c) 
of  any  other  application.  Attention 
would  be  called  to  the  provisions  of  the 
legislation  which  provide  that  no  claim 
for  benefit  of  an  earlier  filing  date  may 
be  made  in  a  design  application  based 
on  a  provisional  application  and  that  no 
request  for  a  statutory  invention 
registration  may  be  filed  in  a  provisional 
application.  Section  1.53(b)(2)(iii) 
would  specify  that  the  requirements  of 
§  1.821(e),  relating  to  the  filing  of  a  copy 
of  the  "Sequence  Listing"  in  computer 
readable  form,  are  not  applicable  to  a 
provisional  application.  It  is  noted  that 
all  other  sequence  requirements  as  set 
forth  in  §  1.821  through  1.823  and  1.825 
are  applicable  to  a  provisional 
application. 

Section  1.53(c)  would  require  that  any 
-equest  for  review  of  a  refusal  to  accord 
an  application  a  filing  date  be  made  by 
way  of  a  petition  accompanied  by  the 
fee  set  forth  in  §  1.1 7(i),  i.e.,  $130.00,  if 
tne  application  was  filed  under 
§  1  53(b)(1),  or  by  the  fee  set  forth  in 
§  1  17(q),  i.e.,  $50.00/$25.00,  if  the 
application  was  filed  under  §  1.53(b)(2). 
This  reflects  the  current  practice  set 
forth  in  section  506.02  of  the  Manual  of 
Patent  Examining  Procedure  (MPEP) 
with  regard  to  any  request  for  review  of 
a  refusal  to  accord  a  filing  date  for  an 
application.  The  Office  would  continue 
its  current  practice  of  refunding  the 
« petition  fee,  if  the  reftisal  to  accord  the 
requested  filing  date  is  found  to  have 
been  an  Office  error. 

Current  paragraph  (d)  of  §  1.53  would 
be  redesignated  as  paragraph  (d)(1)  and 
would  be  amended  to  delete  the 
references  to  the  processing  and 
retention  fee  practice  which  would  be 


eliminated  by  this  proposal  in  view  of 
the  proposed  provisional  application 
practice.  Under  proposed  paragraph 
(d)(2),  the  provisional  application  could 
be  filed  without  the  basic  filing  fee  (set 
by  S.  2467  and  H.R  5110  as  $150.00  for 
other  than  a  small  enUty,  subject  to  a  50 
percent  reduction  for  small  entity)  and 
without  the  complete  cover  sheet 
required  by  proposed  §  1.51(a)(2).  In 
such  a  case,  the  proposed  rule  provides 
that  the  applicant  will  be  notified  and 
be  given  a  period  of  time  in  which  to 
file  the  missing  fee,  and/or  cover  sheet 
and  to  pay  the  surcharge  set  forth  in 
proposed  §  1.16(1). 

Section  1.53(e)(2)  would  be  added  to 
indicate  that  a  provisional  application 
would  not  be  given  a  substantive 
examination  and  would  be  abandoned 
no  later  than  twelve  (12)  months  after  its 
filing  date  as  set  forth  in  S.  2467  and 
H.R  5110. 

Section  1.55  would  have  the  reference 
to  35  U.S.C.  119  replaced  with  a 
reference  to  35  U.S.C.  119(a)-(d)  and 
would  specify  that  a  provisional 
application  is  not  entitled  to  the  right  of 
foreign  priority  under  proposed  35 
U.S.C.  119(a)(-(d).  S.  2467  and  H.R 
5110  amend  35  U.S.C.  119  by  assigning 
letters  (a),  (b).  (c)  and  (d)  to  the  existing 
paragraphs  of  35  U.S.C.  119.  These 
paragraphs  are  directed  to  claims  for 
foreign  priority.  In  addition.  35  U.S.C. 
Ill  is  amended  to  provide  that  a 
provisional  application  may  not  claim 
or  be  entitled  to  the  right  of  foreign 
priority  of  any  other  application  under 
35  U.S.C.  119.  .Therefore,  provisional 
appUcations  are  not  included  in  §  1.55. 
In  addition,  the  reference  to  37  CFR 
1.17(i)(l)  would  be  replaced  by  37  CFR 
1.1 7(i)  to  be  consistent  with  the 
proposed  change  to  §  1.17.  No 
substantive  change  is  intended  by  this 
proposal. 

Section  1.59  would  delete  the 
reference  to  the  processing  and 
retention  fee  which  is  proposed  to  be 
eliminated  from  §  1.53(d). 

Section  1.60  would  be  removed  and 
reserved.  The  procedures  set  forth  in 
§  1-60  for  filing  a  continuation  or 
divisional  application  are  unnecessary 
in  view  of  the  recent  rule  change  to 
§  1.6(d)  which  permits  the  filing  of  a 
copy  of  the  signed  oath  or  declaration. 
This  is  appropriate  since  neither  the 
statute  nor  the  rules  require  a  recent 
date  of  execution  to  appear  on  the  oath 
or  declaration  and  the  duty  of  disclosure 
requirements  under  §  1.56  would  apply 
to  the  continuing  application.  The  issue 
of  a  stale  oath  or  declaration  would  be 
eliminated  by  appropriately  amending 
the  procedures  set  forth  in  the  Manual 
of  Patent  Examining  Procedure. 


The  Office  currently  receives  a 
number  of  petitions  requesting  that  an 
application  filed  under  §  1.60  be 
accepted  even  though  at  the  time  of 
filing  of  the  application,  applicant  failed 
to  comply  vkith  all  the  requirements  of 
§  1.60  due  to  inadvertent  error  on  the 
part  of  the  applicant.  The  deletion  of 
§  1.60  will  help  reduce  the  number  of 
petitions  and  will  simplify  the 
procedures  for  filing  an  application  for 
both  the  Office  and  patent  practitioners. 
Applicants  may  use  the  procedures  set 
forth  in  §  1.53  to  file  a  continuation  or 
divisional  application  under  35  U.S.C. 
111(a)  by  providing  the  Office  with  a 
copy  of  the  prior  application.  Failure  to 
submit  a  complete  copy  of  the  prior 
application  may  be  corrected  by  way  of 
a  petition  under  §  1.182. 

Section  1.62  would  state  that  the 
procedure  could  be  used  for  filing  a 
continuation,  division  or  continuation- 
in-part  of  a  complete  application  filed 
under  §  1.53(b)(1)  but  not  a  provisional 
application  under  §  1.53(b)(2).  The 
section  would  specifically  preclude  the 
use  of  the  file  wrapper  continuing 
procedures  set  forth  in  §  1.62  for  filing 
the  first  complete  application  under  35 
U.S.C.  1 1 1(a)  which  claims  the  benefit     ' 
of  an  earlier  filing  date  of  a  provisional 
application.  In  view  of  the  relatively 
small  filing  fee  for  a  provisional 
application  and  the  fact  that  the 
provisional  application  will  not  be 
examined.  Office  handling  must  be  kept 
to  a  minimum  and  these  provisional 
applications,  once  complete,  will  be 
sent  to  the  Files  Repository  for  storage 
rather  than  being  kept  in  the 
examination  area  of  the  Office.  It  would 
be  burdensome  for  the  Office  to  retrieve 
these  provisional  applications  so  that  an 
applicant  could  use  the  procedures  set 
forth  in  §  1.62.  Furthermore,  since 
claims  and  an  oath  or  declaration  are 
not  required  in  a  provisional  application 
and  the  first  complete  application 
would  most  likely  contain  additional 
subject  matter  not  disclosed  in  the 
provisional  application,  the  procedures 
set  forth  in  §  1.53  for  filing  an 
application  will  meet  applicants'  needs. 

Reference  to  37  CFR  1.17(i)(l)  in 
§  1.62  would  be  replaced  by  37  CFR 
1.1 7(i)  to  be  consistent  writh  the 
proposed  change  to  §  1.17.  Furthennore. 
the  phrase  "Serial  number,  filing  date" 
in  §  1.62(a)  and  the  term  "application 
serial  number"  in  §  1.62(e)  would  be 
changed  to  "application  number."  The 
term  "application  number"  is  found  in 
current  §  1.5(a). 

Section  1.63(a)  would  have  the 
reference  to  §  1.51(a)(2)  replaced  with  a 
reference  to  §  1.51(a)(l)(ii)  in  order  to 
conform  with  the  proposed  chances  in 
§1.51. 


Secthn  1.67(b)  woaM  have  the 
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Secttoo  1.67(b}  wohM  have  the 
rsferBDoe  to  §  1.53(d)  replaced  with  a 
nkrence  to  §  1.53(dKl)  in  order  to 
conform  with  the  {>ro|>osed  changes  in 
§  1.53.  Furthermore,  the  references  to 
§§  1.53(b)  and  1.118  would  be  deleted  to 
make  clear  that  the  new  matter 
exclusion  applies  to  all  applications 
including  those  filed  under  §  1.62. 

Section  1.78(a)(l}  and  (a)(2)  would 
specifically  preclude  a  provisional 
application  from  claiming  the  benefit  of 
an  earlier  filing  date  of  a  prior 
copending  application  filed  in  the 
United  States  under  §  1.53(b)(1)  or 
§  1.62.  S.  2467  and  H.R.  5110  amend  35 
U.S.C  111  to  provide  that  a  provisional 
application  is  not  entitled  to  the  benefit 
of  an  farlier  filing  date  in  the  United 
States  under  35  U.S.C  120, 121  or 
365(c).  Furthennore,  the  reference  in 
§  1.78(a)(1)  to  the  processing  and 
retention  fee  required  in  existing 
§  1.53(d)  would  be  delved.  Hm  use  of 
serial  number  and  filing  date  in 
§  1.78(a)(2l  as  an  identifier  for  a  prior 
application  would  be  eliminated  to 
avoid  any  confusion  as  to  whether  an 
application  identified  by  its  serial 
number  and  filing  date  is  an  application 
filed  under  proposed  §  1.53(b)(1)  or 
§  1.A2  or  a  design  application  since 
there  is  a  different  series  code  assigned 
to  each  of  these  types  of  applications. 

In  addition,  new  subparagraphs  (a)(3) 
and  (a)(4)  would  be  added  to  §  1.78  to 
aet  forth  the  procedures  for  claiming  the 
benefit  of  an  earlier  filing  date  based  on 
a  prior  filed  copending  provisional 
application.  The  later  filed  application 
must  be  an  application  other  than  for  a 
design  patent  and  must  be  copending 
with  the  provisional  application,  which 
will  be  abandoned  by  operation  of  law 
no  later  than  12  months  after  filing. 
There  must  be  a  common  inventor 
named  in  both  the  prior  provisional 
application  and  the  later  filed 
application.  The  prior  provisional 
application  must  be  complete  as  set 
forth  in  proposed  §  1.51(a)(2),  or  entitled 
to  a  filing  date  as  set  forth  in  proposed 
§  1.53(b)(2)  and  include  the  basic  filing 
fee.  Newly  added  subparagraphs  Ca)(3) 
and  (a)(4)  parallel  the  existing 
requirements  .set  forth  in  subpara^phs 
(a)(1)  and  (a)(2)  for  other  than  a 
provisional  application. 

Section  1.83  would  have  current 
paragraph  (a)  redesignated  as 
subparagraph  (a)(1)  and  would  clarify 
that  this  paragraph  relates  to  the  content 
of  the  drawings  in  applications  otlier 
than  provisional  applications.  A  new 
subparagraph  {a)(2)  would  set  forth  the 
required  content  of  the  drawings  filed  in 
a  provisional  application.  Since  claims 
would  not  be  required  in  a  provisional 
application,  the  drawings  filed  in  a 


provisional  application  would  be 
required  to  shoi^  every  feature  of  the 
invention  disclosed  in  the  description, 
rather  than  specified  in  the  claims  as  in 
subparagraph  (a^(l).  where  necessary  to 
understand  the  Subject  matter  of  the 
invention,  bi  ac  iition.  the  reference  to 
paragraph  (a)  in  §  1.83(c)  would  be 
replaced  by  a  re  erence  to  paragraph 
(a)(1). 

Section  1.97(i  )  would  have  the 
reference  to  §  1.  I7(i)(l)  replaced  with  a 
reference  to  §  1.1 7(i)  to  be  consistent 
with  the  proposed  change  to  §  1.17.*  No 
substantive  chaiige  is  intended  by  this 
proposal.  I 

Section  l.lOlJa)  would  indicate  that 
provisional  appucations  filed  under 
§  1.53(b)(2)  wov  Id  not  be  examined. 

Section  1.102  d)  would  have  the 
reference  to  §  1.  I7(i)(2)  replaced  with  a 
reference  to  §  1.  I7(i)  to  be  consistent 
with  the  propos  sd  change  to  §  1.17.  No 
substantive  cha  ige  is  intended  by  this 
proposal. 

Section  1.1031a)  would  have  the 
reference  to  §  l,fl7(i)(l)  replaced  with  a 
reference  to  §  1,^7(1)  to  be  consistent 
with  the  propo^d  dianged  to  §  1.17.  No 
substantive  cha^ige  is  intended  by  this 
proposal. 

Section  1.129  would  be  added  to  set 
forth  the  procedure  for  implementing 
certain  transiti^al  provisions  contained 
in  S.  2467  and  kR.  5110.  These 
transitional  pro^risions  are  not 
applicable  to  ady  application  which  is 
filed  on  or  aftei^the  effective  date  of  35 
U.S.C  154(a)(2]  or  to  any  design  or 
reissue  application.  Paragraph  (a)  of 

ftroposed  §  1.129  would  provide  for 
imited  reexamination  in  certain 
applications  petiding  for  2  years  or 
longer  as  of  thejeffective  date  of  35 
U.S.C  154(a)(2),  taking  into  account  any 
reference  to  anv  earher  application 
120, 121  or  365(c). 
procedure,  an 
i  be  entitled  to  have  a 
I  entered  and  considered 
ker  final  rejection  if  (1) 
the  submission  jis  filed  prior  to  or 
simultaneously!  with  the  filing  of  a 
notice  of  appeal  and  prior  to 
abandonment  alfthe  application  and  (2) 
the  $730.00  fee<  set  forth  in  proposed 
§  1.17(r)  is  pai(i  within  one  month  of 
any  written  notification  firom  the  Office 
refiising  entry  of  the  first  submission 
and  prior  to  abandonment  of  the 
application.  If  applicant  complies  with 
the  requirements  of  the  proposed  rule, 
the  finality  of  t|e  previous  rejection 
would  be  withc^rawn  and  the 
submission  wo^ld  be  entered  and 
considered  on  iie  merits  to  the  extent 
that  the  submia  iion  would  have  been 
considered  if  n  ade  prior  to  final 
rejection.  The  ^ihsequent  Office  action 


under  35  U.S.( 
Under  the  pro; 
applicant  wouli 
first  submissioa 
on  the  merits  al 


could  be  made  final  undw  existing 
(Kfioe  practice.  If  a  subsequent  final 
rejection  is  made  in  the  application, 
applicant  would  be  entitled  to  have  a 
second  submission  entered  and 
considered  on  the  merits  imder  the 
same  conditions  set  forth  for 
consideration  of  the  first  submission. 
Paragraph  (a)  would  also  define  the  term 
"submission"  as  including,  but  not 
limited  to,  an  information  disclosure 
statement,  an  amendment  to  the  written 
description,  claims  or  drawings  and  a 
new  substantive  argument  or  new 
evidence  in  support  of  patentability  For 
example,  the  submission  may  include 
an  amendment,  a  new  substantive 
argument  and  an  information  disclosure 
statement.  In  view  of  the  $730.00  fee 
required  in  proposed  §  1.17(r)..any 
information  disclosure  statement 
previously  refused  consideration  in  the 
application  because  of  applicant's 
failure  to  provide  the  certification  under 
§  1.97(e)  or  to  pay  the  fee  set  forth  in 
§  1.17(p)  or  which  is  filed  as  part  of 
either  the  first  or  second  submission 
would  be  treated  as  though  it  had  been 
filed  within  one  of  the  time  periods  set 
forth  in  §  1.97(b)  and  would  be 
considered  without  the  petition  and 
petition  fee  required  in  §  1.97(d),  if  it 
complies  with  the  requirements  of 
$1.98. 

Paragraph  (b)  of  proposed  §  1.129 
would  provide  for  examination  of  more 
than  one  independent  and  distinct 
invention  in  certain  amplications 
pending  for  3  years  or  longer  as  of  the 
effective  date  of  35  U.S.C  154(a)(2). 
taking  into  account  any  reference  to  any 
earlier  application  under  35  U.S.C  120, 
121  or  365(c).  Undo*  the  proposed 
procedure,  a  requirement  for  restriction 
or  for  the  filing  of  divisional 
applications  would  only  be  made  or 
maintained  in  the  application  after  the 
effective  date  of  35  U.S.C  154(a)(2)  if: 
(1)  The  requirement  was  made  in  the 
application  or  in  an  earlier  application 
relied  on  under  35  U.S.C  120, 121  or 
365(c)  more  than  two  months  prior  to 
the  effective  date;  (2)  the  examiner  has 
not  issued  any  Office  action  in  the 
application  due  to  actions  by  the 
applicant;  or  (3)  the  required  fee  for 
examination  of  each  additional 
invention  was  nof  paid.  If  the 
application-contains  claims  to  more 
than  one  independent  and  distinct 
invention,  and  no  requirement  for 
restriction  or  for  the  filing  of  divisional 
applications  can  be  made  or  maintained 
as  a  result  of  proposed  §  1.129(b). 
applicant  will  be  notified  and  given  a 
one  month  time  period  to  pay  the 
$730.00  fee  set  forth  in  proposed 
§  1.17(s)  for  each  independent  and 


distinct  invention  claimed  in  the 
application  In  excess  of  one.  The  fee  set 
forth  in  proposed  S  l.l7(s)  would  not  be 
subject  to  the  50  percent  reduction  for 
a  small  entity.  The  additional 
inventions  for  which  the  required  fee 
under  S  1.17(8)  has  not  been  paid  would 
be  withdrawn  from  consideration  under 
4(  1.142(b).  An  applicant  who  de.sires 
examination  of  an  invention  so 
withdrawn  from  consideration  can  file  a 
divisional  application  under  35  U.S.C 
121, 

Section  1.139  would  be  added  to  set 
forth  the  procedures  for  reviving  a 
provisional  application  where  the  delay 
was  unavoidable  or  unintentional. 
Paragraph  (a)  would  address  the  revival 
of  a  provisional  application  where  the 
delay  was  unavoidable  and  paragraph 
(b)  would  address  the  revival  of  a 
provisional  application  where  the  delay 
j.vas  unintentional. 

Applicant  may  petition  to  have  an 
abandoned  provisional  application 
revived  as  a  pending  provisional 
application  for  a  period  of  no  longer 
than  twelve  months  ft-om  the  filing  date 
of  the  provisional  application  where  the 
delay  was  unavoidable  or  unintentional. 
If  would  be  permissible  to  file  a  petition 
for  revival  later  than  twelve  months 
from  the  filing  date  of  the  provisional 
application  but  only  to  revive  the 
application  for  the  twelve-month  period 
following  filing.  Thus,  even  if  the 
petition  were  granted  to  reestablish  the 
pendency  up  to  the  end  of  the  twelve- 
month period,  the  provisional 
application  would  not  be  considered 
pending  af^er  twelve  months  from  its 
filing  date.  The  requirements  for 
reviving  an^andoned  provisional 
application  set  forth  in  this  new  rule 
parallel  the  existing  requirements  set 
•Torth  in  §  1.137. 

Sections  1.177. 1.312(b),  1.313(a). 
1 . 3 1 4  and  1 .666  wou  Id  have  the 
reference  to  §  1.17(i)(l)  replaced  with  a 
reference  to  §  1 . 1 7(i)  to  be  consistent 
with  the  proposed  change  to  §  1.17.  No 
substantive  change  is  intended  by  these 
proposals. 

Section  1.701  would  be  added  to 
provide  for  the  extension  of  patent  term 
where  the  issuance  of  a  patent  on  an 
application  filed  after  the 
implementation  date  of  the  20-year 
patent  term  provisions  of  S.  2487  and 
H.R.  5110.  other  than  for  designs,  was 
delayed  due  to  certain  causes^of 
prosecution  delay.  By  virtue  of  35 
U.S.C  173.  the  term  of  a  patent  and 
patent  term  extension  under  proposed 
;J5  U.S.C  154  do  not  apply  to  patents  for 
designs. 

The  provisions  for  patent  term 
j.'xiension  under  proposed  ^1.701  are 
•  separate  from  and  in  addition  to  the 


patent  term  extension  provisions  of  35 
U.S.C  156.  The  patent  term  extension 
provisions  of  S.  2467  and  H.R.  5110  are 
designed  to  compensate  the  patent 
owner  for  delays  in  issuing  a  patent, 
whereas  the  patent  term  extension 
provisions  of  35  U.S.C.  156  are  designed 
to  restore  term  lost  to  premaiicet 
regulatory  review  after  the  grant  of  a 
patent.  In  order  to  prevent  a  term 
extension  under  proposed  section  1.701 
from  precluding  a  term  extension  under 
35  use  156.  S.  2467  and  H.R.  5110 
amend  35  U.S.C  156(a)(2)  to  provide 
that  the  term  has  never  been  extended 
under  35  U.S.C.  156(e)(1). 

Under  proposed  35  U.S.C  154(b)(1).  if 
the  issuance  of  a  patent  is  delayed  due 
to  proceedings  under  35  U.S.C.  135(a) 
and/or  the  application  is  placed  under 
a  secrecy  order  under  35  U.S.C.  181.  the 
term  of  a  patent  could  be  extended  for 
the  period  of  delay  up  to  five  years. 
Proceedings  under  35  U.S.C  135(a) 
include  any  appeal  to  federal  court. 
Under  proposed  35  U.S.C  154(b)(2),  if 
the  issuance  of  a  patent  is  delayed  due 
to  appellate  review  by  the  Board  of 
Patent  Appeals  and  Interferences  or  by 
a  federal  court  and  the  patent  was 
issued  pursuant  to  a  decision  reversing 
an  adverse  determination  of 
patentability  and  if  the  patent  is  not 
subject  to  a  terminal  disclaimer  due  to 
the  issuance  of  another  patent  claiming 
subject  matter  that  is  not  patentably 
distinct  from  that  under  appellate 
review,  the  term  of  the  patent  could  be 
extended  for  the  period  of  delay  up  to 
five  years.  Pursuant  to  35  U.S.C 
154(b)(4),  as  contained  in  S.  2467  and 
H.R.  5110.  the  term  of  a  patent  could 
only  be  extended  under  35  U.S.C 
154(b)(1)  and  (b)(2)  for  a  maximum  of 
five  years  regardless  of  whether  there 
were  delays  due  to  more  than  one  of  the 
reasons  covered  under  35  U.S.C  154(b) 
(1)  and  (2).  Proposed  subparagraph 
(c)(1)  of  §  1.701  sets  forth  the  method  for 
calculating  the  period  of  delay  where 
the  delay  was  a  result  of  proceedings 
under  35  U.S.C.  135(a).  Proposed 
subparagraph  (c)(2)  sets  forth  the 
method  for  calculating  the  period  of 
delay  where  the  delay  was  a  result  of 
the  application  being  placed  under  a 
secrecy  order.  Proposed  subparagraph 
(c)(3)  sets  forth  the  method  of 
calculating  the  period  of  delay  where 
the  delay  was  a  result  of  appellate 
review.  Pursuant  to  proposed 
S  1.701(d)(1).  the  period  of  delay  set 
forth  in  subparagraph  (c)(3)  shall  be 
reduced  by  any  time  calculated  under 
subparagraph  (c)(3)  before  the 
expiration  of  three  years  from  the  filing 
date  of  the  first  national  patent 
application  presented  for  examination. 


The  filing  date  for  the  purpose  of 
§  1.701(d)(1)  would  be  the  earliest 
effective  U.S.  filing  date  but  not 
including  the  filing  date  of  a  provisional 
application  or  the  international  filing 
date  of  a  PCT  appUcation.  For  PCT 
applications  entering  the  national  .stage, 
the  filing  date  for  the  purpose  of 
§  1.7Gi(d)(l)  would  be  the  date  on 
which  applicant  has  complied  with  the 
requirements  of  §  1.494(b).  or  §  1.495(b) 
if  applicable.  Pursuant  to  proposed 
§  1.701(d)(2).  the  period  of  delay  set 
forth  in  subparagraph  (c)(3)  shall  also  be 
reduced  by  any  time,  as  determined  by 
the  Commission,  during  which  the 
applicant  did  not  act  with  due 
diligence.  The  standard  for  determining 
due  diligence  is  whether  the  applicant 
exhibited  that  degree  of  timeliness  as 
may  reasonably  be  expected  from,  and 
which  is  ordinarily  exercised  by.  a 
person  during  the  pendency  period  of 
the  application.  Examples  of  what  may 
constitute  lack  of  due  diligence  for  this 
purpose  include  requests  for  extensions 
of  time  to  respond  to  Office 
communications,  submission  of  a 
response  which  is  not  fully  responsive 
to  an  Office  communication,  and  filing 
of  informal  applications.  Applicants 
need  not  file  a  request  for  the  extension 
of  patent  term  under  proposed  §  1.701. 
The  extension  of  patent  term  is 
automatic  by  operation  of  law.  It  is 
currently  anticipated  that  applicant 
would  be  advised  as  to  the  length  of  any 
patent  term  extension  at  the  time  of 
receiving  the  Notice  of  Allowance  and 
Issue  Fee  Due.  Review  of  any 
determination  as  to  the  length  of  patent 
term  extension  would  be  by  way  of 
petition  under  §  1.181. 

Section  3.21  would  ehminate  the  use 
of  serial  number  and  filing  date  as  an 
identifier  for  national  patent 
applications  in  assignment  documents. 
This  proposal  would  eliminate  any 
confusion  as  to  whether  an  application 
identified  by  its  serial  number  and  filing 
date  in  an  assignment  document  is  an 
application  filed  under  proposed 
§  1.53(b)(1)  or  §  1.62  or  a  design 
application  or  a  provisional  application 
since  there  is  a  diffiarent  series  code 
assigned  to  each  of  these  types  of 
applications.  If  an  assignment  was 
executed  after  the  filing  of  the  national 
application,  the  assignment  would  be 
required  to  identify  the  application  by 
the  application  number,  consisting  of 
the  series  code  and  serial  number,  e.g., 
07/123,456  (for  applications  filed  under 
proposed  §  1.53(bMl)  or  1.62),  29/ 
123,456  (for  design  applications)  or  59/ 
123.456  (for  provisional  applications 
filed  under  proposed  §  1.53  (b)(2)).  The 
series  code  would  be  required  since  it 
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would  clearly  identify  the  application  to 
whidi  the  assignment  document  is 
diiected. 

Section  3.21  would  be  further 
clarified  to  indicate  that  existing 
lequiiemoits  relatiM  to  assignments 
executed  before  the  filing  of  the 
application  refier  to  applications  other 
than  provisional  applications.  Section 
3.21  would  be  further  amended  to 
specify  the  requirements  for  identifying 
a  provisional  application  in  an 
assignment  executed  before  the  filing  of 
the  provisional  application.  The 
assignment  would  be  required  to 
identify  the  provisional  application  by 
name  of  each  inventor  and  the  title  of 
the  invention.  The  date  of  the  execution 
of  the  provisional  application  would  not 
be  required  since  a  provisiooial 
appUcation  need  not  be  executed  by  the 
inventors. 

Section  3.81  would  have  the  reference 
to  §  1.17(i)(l)  replaced  with  a  reference 
to  §  1.17(i)  to  be  consistent  with  the 
proposed  change  to  §  1.17.  No 
substantive  ch^ge  is  intended  by  this 
proposal. 

Other  Considerations 

The  proposed  rule  changes  are  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act.  5  U.S.C  601 
et  seq..  Executive  Order  12612,  and  the 
Paperworii  Reduction  Act  of  1980. 44 
U.S.C  3501  et  esq.  This  fnoposed  rule 
has  been  determined  to  be  not 
'significant  for  the  ptirposes  of  E.O. 
12866. 

The  Assistant  General  Coimsel  for 
L^islaticm  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
proposed  rule  changes  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(Regulatory  Flexibility  Act.  5  U.S.C, 
605(b)).  The  principal  impact  of  these 
changes  is  to  provide  a  procedure  for 
domestic  applicants  to  quickly  and 
inexpensively  file  a  provisional 
application.  The  filing  date  of  the 
provisional  application  will  not  be  used 
to  measure  the  term  of  a  patent  granted 
on  an  application  which  claims  the 
earlier  filing  date  of  the  provisional 
appUcation. 

The  Patent  and  Trademark  Office  has 
also  determined  that  this  notice  has  no 
Federalism  implications  affecting  the 
relationship  between  the  National 
Government  and  the  States  as  outlined 
in  E.0. 12612. 

These  proposed  rules  contain 
collections  of  information  subject  to  the  ^ 
requirements  of  the  Paperwork 
Reduction  Act  (Act).  The  provisional 
application  has  been  approved  by  the 


OfBce  of  Management  and  Budget  under 
control  numbers  0651-0031  and  0651- 
0032.  The  cover  sheet  is  necessary  to 
expedite  the  processing  of  a  provisional 
applicationknd  improve  qu^ty.  Public 
reporting  bdrden  for  the  collection  of 
information  on  the  cover  sheet  is 
estimated  to  average  12  minutes  per 
response,  iiicluding  the  time  for 
reviewing  imstructions.  searching 
existing  dat^  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  end  reviewing  the  collection 
of  infonnatibn.  Send  comments 
regarding  tms  burden  estimate  or  any 
other  aspec^  of  this  collection  of 
informationi  including  suggestions  for 
reducing  tl^  burden  to  the  Office  of 
Assistance  Quality  and  Qihancement 
Division.  Pdtent  and  Trademark  Office 
Washingtom  DC  20231,  and  to  the 
Office  of  Inj  snnation  and  Regulatory 
AfEairs,  Offi  »  of  Management  and 
Budget.  Wa  hinston.  DC  20503. 

Notice  is  lereoy  given  that  pursuant 
to  the  authority  granted  to  the 
Commissioner  of  Patents  and 
Trademarka^by  35  U.S.C.  6.  the  Patent 
and  Tradennrk  Office  proposes  to 
amend  Title)  37  of  the  Code  of  Federal 
Regulations  OS  set  forth  below. 

List  of  Subjects 

37CFBPartl 

Administ  ative  practice  and 
procedure,  I  lourts,  Freedcmi  of 
Information  Inventions  and  patents. 
Reporting  ai  id  record  keeping 
requirement  s.  Small  businesses. 

37  CFR  Portia 

Adminisqative  practice  and 
procedure,  iiventions  and  patents. 
Reporting  ai  id  record  keeping 
requiremeni  s. 

For  the  re  isons  set  forth  in  the 
preamble,  3  '  CFR  parts  1  and  3  are 
proposed  to  be  amended  as  follows, 
with  rraaovt  Is  (other  than  §  1.60  which 
is  proposed  to  be  removed  and  reserved) 
indicated  b]  brackets  ((])  and  additions 
by  arrows  (a  <): 

PART  1— Rf  LES  OF  PRACTICE  IN 
PATENT  C>I|SES 

l.The 
part  1  woul( 
follows: 

Authority: :  5  U.S.C  6  unless  otherwise 
noted. 

2.  Section  1.1  is  proposed  to  be 
amended  byadding  new  paragraph  (i)  to 
read  as  folIo|vs: 


au1|iority  citation  for  37  CFR 
continue  to  read  as 


fl.1    Allcoii^munlcations 

to 

Trademarlis. 


to  IM  addiessed 
of  Patents  and 


>(i)  The  filing  of  all  provisional 
applications  and  any  communications 
relating  thereto  should  be  additionally 
marked  "Box  Provisional  Pat«it 
Application."< 

*  *        •        *        * 

3.  Section  1.9  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

fl.»   DeHnitlone 

(a)>(l)<A  national  applicati(Hi  as  used 
in  this  diapter  means  a  U.S.  national 
application  for  patent  which  was  either 
filed  in  the  Office  under  35  U.S.C  111 
or  which  resulted  from  an  international 
application  after  compliance  with  35 
U.S.C.  371. 

>(2)  A  provisional  application  as  used 
in  this  cnapter  means  a  U.S.  national 
application  for  patent  filed  in  the  Office 
under  35  U.S.C  lll(b).< 

*  •        •        •        • 

4.  Section  1.12  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
lead  as  follows: 

f  l;|l2Aeaignmant  reeoRls  open  to  public 
inspection. 

*  •       •       *       • 

(c)  Any  request  by  a  member  of  the 
public  seeking  copies  of  any  assignment 
records  of  any  pending  or  abandoned 
patent  application  preserved  in  secrecy 
imder  §  1.14,  or  any  information  with 
respect  thereto,  must 

(1)  Be  in  the  form  of  a  petition 
accompanied  by  the  petition  fee  set 
forthinSl.l7(i)((l)J,or 

(2)  Include  written  authority  granting 
access  to  the  member  of  the  public  to 
the  particular  assignment  records  fiom 
the  applicant  or  applicant's  assignee  or 
attorney  or  agent  of  record. 

*  •       •    .  •  •       • 

5.  Section  1.14  is  proposed  to  be 
amended  by  revising  paragraph  (e)  to 
read  as  follows: 

$1.14   Patent  appNcaHoRspfMerved  in 


(e)  Any  request  by  a  member  of  the 
public  seeking  access  to,  or  copies  of, 
any  pending  or  abandoned  application 
preserved  in  secrecy  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section,  or 
anv  papers  relating  thereto,  must 

(1)  Be  in  the  form  of  a  petition  and  be 
accompanied  by  the  petition  fee  set 
forthin§1.17(i)[(l)],or 

(2)  Include  written  authority  granting 
access  to  the  member  of  the  public  in 
that  particular  application  fiom  the 
applicant  or  the  applicant's  assignee  or 
attorney  or  agent  of  record. 

•       •       •       •       • 

6.  Section  1.16  is  proposed  to  be 
amended  by  revising  paragraphs  (a}-(g) 
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tijio  read  as  follows.                                    provisional  application:  §  ^666(b)-fbr  access  to  interference 

S1.16    National  application  filing  fees.        '                    ,,       •     „      ,«  settlement  agreement. 

foi  no=i^  «—  tl  ni-             u         1-       •          By  a  small  entity  {§1.9(0)  75.00  S3-81— for  P««enl  to  issue  to  assignee. 

Vaj  oasic  lee  lor  lltmg  eacti  application     By  other  than  a  small  entity  ..._.          150  00  a^'giiment  submitted  after  payment  of  the 

tor  an  original  patent,  except                           m  c  „ u         r     »••.       .    .         -.   "  issue  fee. 
>provisional.<  design  or  plant                    ,  ^'^  Surcharge  for  fihng  the  basic  filing 

>aDDlicationi<  IcasLl                                    ^^  "  "'^*^  '^^  (§  1.51  a  (2)(i))  on  a  ,,„  p„,  ^ , 

>appi,caUons<  leases).                                ^^^^  ,^,^^  ^^^^  ^^^^  "^^^^L-^*^."*  '^  ^}'T  "^  "^^ 

Bvasma..entity(Sl.9(f)) sass.OO    P-isional  application^  Sr^rr^JUSi^n^ 

By  other  than  a  small  entity  730.00     „             „            ,  special 130  ODI 

,^,,      _,^                       '                                By  a  small  entity  (§1.9(0) 25.00  .                                                           uu.ooi 

(b)  In  addition  to  the  basic  filing  fee         By  other  than  a  small  entity  50.00<  •        •        •        •        • 

in  an  original  application.  >except               .         .        ,        ,        ,  ><<l)  for  filing  a  jtetition  to  the 

provisional  applications.<  for  filing  or             7  Qo^:^.,  1  ai  ■                  j  .    l  Commissioner  under  a  section  listed  below 

excess  of  3.                                         ^'"il*"'^^^  '*'"°^''^  paragraph  (iM2)  By  a  small  entity  ($  1.9(0)  ....                 25  00 

By  a  small  entity  (§1.9(0)  38.00    and  fs)  fo  S  asTollowr^^'  ^'^^  ^'^  ^'  °*"  '*""  '  """"  *""*^  ^■«' 

By  other  than  a  small  entity 76.00            ^^  '°  ""^"^  ^'  ^°"°'^^-  S  l.48-for  correction  of  inventorship  in  a 

(c)  In  addiUon  to  the  basic  filing  fee        * ^'^   **«^ appHcaUon  processing  fees.  PT^s'"'"' 'PPJ!^"°";„           ,       ,-     • 

in  .n  n^.r.;.._: 1-     .•                    e  **«          *         •         •         •         «  8«3J — to  accord  a  provisional  application 

.n  an  onginai  application,  >«xcept  a  filing  date  or  to  convert  an  appliation  filed 

provisional  applications.<  for  filing  or  under  §  i.53(bHlho  a  provisional 

later  presentation  of  each  claim                    *"'  '^*""  """8  *  petition  to  the  application, 
(whether  independent  or  dependent)  in          Commitssioner  under  a  section 

excess  of  20  (Note  that  §  1.75(c)                       wLh  ^feSTfJ  th^'^V^lT        ,30  00  ''^  ^"'  «""8  a  submission  after 

indicates  how  multiple  dependent                   wnicn  reiers  to  Uiis  paragraph           130.00  final  rejection  under  §  1.129(a)          730.00 

.  claims  are  considered  for  fee  calculation     .   S  ^  *^— for  ^''ing  by  other  than  all  the  (s)  For  each  additional  invention 

purposes.):                                                         inventors  or  a  person  not  the  inventor.  requested     to     be     examined 

S 1  ■** — for  correction  of  invBntorship>,  under  §  l.l29(bl 730  00< 

K otSi^r  ^*r^\ "•«'  ^^^^^^o!:^^ „«  «•  Sect-" '''  '^ p™p«^"'° ^  ' 

By  other  than  a  small  entity  22.00    specifically  provided  ibr.  amended  by  removing  paragraph  (I), 

(d)  In  addition  to  the  basic  filing  fee  S 1183— to  suspend  the  rules.  revising  paragraph  (n)  and  republishing 
in  an  original  application  >except                 §i-295--forreviewofre&isal  to  publish  a  the  introductory  text  to  read  as  follows: 

provisional  applications.<  if  the                  ''*«T377 'Z"re^>!S^'°"       f.         .  §1^1    MiscaUaneoua  Im.  «wl  ch.»ii. 

annlirati/m  #~nni<>inc  ,,-  io  ^.^^^A^^  .              *  1. 377— for  review  of  decision  refusing  to  '  '•*'    maomtantovm  tm*  and  cnargea. 

fon  1  ?  f^   T-   1^'      '^J""«"?ed  o        accept  and  record  payment  of  a  maintenance  The  Patent  and  Trademark  Office  has 

contain  a  multiple  dependent  claim(s).      fee  filed  prior  to  expiration  of  patent.  established  the  followini?  lees  forSe 

per  application:                                                    §  l.378(eh-«or  reconsideration  of  decision  services  indicated- 

on  petition  refusing  to  accept  delayed  .        ,        ,        ,"       , 

By  a  small  entity  (§1.9(0)  120.00     Pay^en'of^aintenance  fee  in  expired 

By  other  thah  a  small  entity  240.00    P"'«"'- 

«,f,L„„j..,. ,  |.             ...                  ,            §  1.644(e) — for  petition  in  an  interference.  H)  >IReserved]<  (For  processing 

,1  frl  S^nfS'  '^''r'^  ^^  l^ragrephs          §  i.644(0-for  request  for  reconsideration  "nd  retaining  any  aVpUcaUa^ 

in  RfL^lM?    '^''°".«"«  noLP««^           of  a  decision  on  petition  in  an  interference.  abandoned        pursuant        to 

H«imfir„l,"Jf^P'^J'?°^T*°''''^  ^               Sl666{c)-for  late  filing  of  interference  S^WCd)   unless   the  required 

cldims  for  which  the  additional  fees  are  due,       settlement  agreement.  basic  filing  fee  has  been  paid  ..      S130  001 

they  must  be  paid  or  the  claims  canceled  by           §§5.12.  5.13  &5.14-for  expedited  ..... 
amendment,  prior  to  the  expiration  of  the           handling  of  a  foreign  filing  license 

time  period  srt  for  response  by  the  Office  in            §5.15-forchanging  the  scope  of  a  license.  .  ,  ^      .      ^,. 

any  notice  of  fee  deficiency.)                                   §5.25 — for  retroactive  license  *  '  ""'  "»"""ng  an  incomplete 

(e)  Surcharge  for  filing  the  basic  filing  Ti STi  eS'S'sf62""'*''  siiono 
fee  or  oath  or  declaration  on  a  date  later  H)  l(i)l  For  filing  a  petition  to  .  ^  .  '^"-  f  ^^  "  *  '"^^  ""  •  *"°  ** 
than  the  filing  date  of  the  application>            "'^  Commissioner  under  a  sec-  *        *        *        *        * 

except  provisional  applications<-         '          ''°"  '°^  ^'*  P*"^'  ^^^^  '^'o'*'  ^  Section  1.28  is  proposed  to  be 

which  refers  to  this  paragraph          130.00  amended  by  revising  paragraph  (a)  to 

By  a  small  entity  (§1.9(0) 65.00        Slt2-foraccess  to  an  assignment  record,  ^ad  as  follows: 

By  other  than  a  small  entity  i30.oo       f  |"-f°';.""*^ '«  *"  «PP''*^"°"-      .  §128    Effect  on  fees  of  failure  to  estaWteh 

(0  >Basic  fee<  for  filing  each  design         pmvisio^al  appSons<^          '  """"^' '"  '^*'  '^^  «'«"9«  «»«"»• «»» »  «~«"  entity, 

application:                                                        §  i.ss—for  entry  of  late  priority  papers  ^^^  "^^^  failure  to  establish  status  as  a 

(§i.60-to  accord  a  filing  date!)  small  entity  (§§  1.9(f)  and  1.27  of  this 

By  a  small  entity  (§1.9(0) 150.00        §1-62— to  accord  a  filing  date.  part)  in  any  application  or  patent  prior 

By  other  than  a  small  entity  300.00        S 1  •97(d)— to  consider  an  infiormation  to  paying,  oral  the  time  of  paying  any 

(g)  Basic  fee  for  filing  &ch  plant               '^'Si'i^ol^J'S  application  snecial  <  ^^  precludes  pavTnent  of  the  fee  in  the 

application>.  except  provisional                     §  i.toS^ su^ndSTapK^^  T"h  '  «''^«^'"''>«V°'  '"^'j^r'^^^'  ^ 

applications.<:                                                   §  1.177-fbr  di^Tsional  reissues^o  is^ul  f^^,^  P""*"??*  1°  §  ^^^  of  this  part. 

separately.  based  on  establishment  of  small  entity 

By  d  small  entity  (§  1.9(0) 245.00        §t.312— for  amendment  after  payment  of  status,  of  a  portion  of  fees  timely  paid 

By  other  than  a  small  entity  ...      490.00     '''*"®  ^^-  '"  ^'^  P"*""  to  establishing  status  as  a 

.,,,,"                              .  §t-3t3— to  withdraw  an  application  from  small  entity  mgy  only  be  <3)tained  if  a 

"*"*  verified  statemem  under  §1.27  and  a 
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13.  Section  I.S.'I  nAraoranhc  faKfol 


thrill    V%^   *»n»4«J    ^^ 1- 


request  for  a  refund  of  the  excess 
amount  are  filed  within  two  months  of 
the  date  of  the  timely  payment  of  the 
full  fee.  The  two-montii  time  period  is 
not  extendable  under  §  1.136.  Status  as 
a  small  entity  is  waived  for  any  fee  by 
.  the  failure  to  establish  the  status  prior 
to  paying,  at  the  time  of  paying,  or 
within  two  months  of  the  date  of 
payment  of.  the  fee.  Status  as  a  small 
entity  must  be  speciHcally  established 
|by  a  verified  statement  filed]  in  each 
application  or  ftatent  in  which  the  status 
is  available  and  desiredl,  except  those 
applications  filed  under  §  1.60  or  §  1.62 
of  this  part  where  the  status  as  a  small 
entity  has  been  established  in  a  parent 
application  and  is  still  proper].  >Status 
as  a  small  entity  in  one  application  or 
patent  does  not  affiect  any  other 
application  or  patent,  including 
applications  or  patents  which  are 
directly  or  indirectly  dependent  upon 
the  application  or  patent  in  which  the 
status  has  been  established. 
Applications  filed  as  continuations: 
divisions  or  continuations-in-part  of  a 
parent  application  must  include  a 
reference  to  a  verified  statement  in  the 
parent  application  or  include  a  copy  of 
the  verified  statement  filed  in  the  parent 
application  if  status  as  a  small  entity  is 
still  proper  and  desired. <  Once  status  as 
a  small  entity  has  been  established  in  an 
application  or  patent,  the  status  remains 
in  that  application  or  patent  without  the 
filing  of  a  further  verified  statement 
pursuant  to  §  1.27  of  this  part  unless  the 
Office  is  notified  of  a  change  in  status. 
(Status  as  a  small  entity  in  one 
application  or  patent  does  not  affect  any 
other  application  or  patent,  including 
applications  or  patents  which  are 
directly  or  indirectly  dependent  upon 
the  application  or  patent  in  which  the 
status  has  been  established,  except  those 
filed  under  §  1.60  or  §  1.62  of  this  part. 
Applications  filed  under  §  1.60  or  §  1.62 
of  this  part  must'include  a  reference  to 
a  verified  statement  in  a  parent 
application  if  status  as  a  small  entity  is 
still  proper  and  desired.] 
•        *        •        •        » 

10.  Section  1.45  paragraph  (c)  is 
proposed  to  be  revised  to  read  as 
follows: 

§1.45   Joint  inventors. 

»        •        •        •        • 

(c)  If  multiple  inventors  are  named  in 
an  application,  >other  than  a 
provisional  application  under 
§  1.53(b)(2),<  each  named  inventor  must 
have  made  a  contribution,  individually, 
or  jointly,  to  the  subject  matter  of  at 
least  one  claim  of  the  application  and 
the  application  will  be  considered  to  be 
a  joint  application  under  35  U.S.C.  116. 
>If  multiple  inventors  are  named  in  a 
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provisional  application,  each  named 
inventor  mi  ist  have  made  a 
contributioB,  individually  or  jointly,  to 
the  subject  matter  disclosed  in  the 
provisionaliapplication  and  the 
proyisionaljapplication  will  be 
considered  to  be  a  joint  application 
under  35  U^.C.  116.< 

11.  Section  1.48  is  proposed  to  be 
revised  to  r  lad  as  follows: 

§  1.48    Com  ction  of  inventorship. 

(a)  If  the  <  orrect  inventor  or  inventors 
are  not  nam  ed  in  an  application  for 
patent>,  oti  er  than  a  provisional 
application  <  through  error  without  any 
deceptive  ii  itention  on  the  j>art  of  the 
actual  invei  itor  or  inventors,  the 
application  may  be  amended  to  name 
only  the  act  lal  inventor  or  inventors. 
Such  ameni  ment  must  be  diligently 
made  and  n  ust  be  accompanied  by: 

(1)  A  petition  including  a  statement  of 
facts  verifioi  by  the  original  named 
inventor  or  inventors  establishing  when 
the  error  w;  ihout  deceptive  intention 
was  discovi  red  and  how  it  occurred; 

(2)  An  oa  h  or  declaration  by  each 
actual  invei  tor  or  inventors  as  required 
by  §1.63; 

(3)  The  ffl  s  set  forth  in  §  1.17(h);  and 

(4)  The  w  -itten  consent  of  any 
assignee.  Vwen  the  application  is 
involved  injan  interference,  the  petition 
shall  compK  with  the  requirements  of 
this  sectiQnTand  shall  be  accompanied 
by  a  motioi^  under  §  1.634. 

(b)  If  the  correct  inventors  are  named 
in  the  appliption  >,other  than  a 
provisional  application,<  when  filed 
and  the  pro^cution  of  the  application 
results  in  the  amendment  or 
cancellation  of  claims  so  that  less  than 
all  of  the  originally  named  inventors  are 
the  actual  imventors  of  the  invention 
being  clairwd  in  the  application,  an 
amendment  shall  be  filed  deleting  the 
names  of  th^  person  or  persons  who  are 
not  inventors  of  the  invention  being 
claimed.  Tne  amendment  must  be 
diligently  nade  and  shall  be 
accompaniod  by: 

(1)  A  petition  including  a  statement 
identifying  each  named  inventor  who  is 
being  deleti  d  and  acknowledging  that 
the  inventor's  invention  is  no  longer 
being  claim^  in  the  application,  and 

(2)  The  fefe  set  forth  in  §  1.17(h). 

(c)  If  an  application  >,other  than  a 
provisionaIbpplication<  discloses 
unclaimed  tubject  matter  by  an  inventor 
or  inventor9  not  named  in  the 
applicdtionl  the  application  may  be 
amended  pursuant  to  paragraph  (a)  of 
this  sectionjto  add  claims  to  the  subject 
matter  and  name  the  correct  inventors 
for  the  application. 

>(d)  U  tn<  name  or  names  of  an 
inventor  or  Inventors  were  omitted  in  a 


provisional  application  for  p>atent  filed 
under  §  1.53(b)(2)  through  error  without 
any  deceptive  intention  on  the  part  of 
the  actual  inventor  or  inventors,  the 
provisional  application  may  be 
amended  to  add  the  name  or  names  of 
the  actual  inventor  or  inventors.  Such 
amendment  must  be  accompanied  by: 

(1)  A  petition  including  a  statement 
that  the  error  occurred  without 
deceptive  intention  on  the  part  of  the 
actual  inventor  or  inventors,  which 
statement  must  be  a  verified  statement 
if  made  by  a  person  not  registered  to 
practice  before  the  Patent  and 
Trademark  Office;  and 

(2)  The  fee  set  forth  in  §  1.17(q)<. 
12.  Section  1.51  is  proposed  to  be 

amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

S1.51    General  requisites  of  an  application. 

(a)  Applications  for  patents  must  be 
made  to  the  Commissioner  of  Patents 
and  Trademarks. 
>(1)<.  A  complete  application  >fiied 

under  §  1.53(b)(l)<  comprises: 
>(>)<  1(1)1  A  specification,  including  a 

claim  or  claims,  see  §§1.71  to 

1.77(.]>:< 
>(ii)<  1(2)1  An  oath  or  declaration,  see 

§§1.63tol.68|.|>;< 
>(iii)<  1(3)]  Drawings,  when 

necessary,  see  §§  1.81  to  >1.85< 

|1.88.1>;  and  < 
>(iv)<  1(4)1  The  prescribed  filing  fee, 

see  §  1.16. 
>(2)<  A  complete  provisional 

application  filed  under  §  1.53(b)(2) 

comprises: 
(i)  A  cover  sheet  identifying: 

(A)  The  application  as  a  provisional 
application,  ^, , 

(B)  The  name  or  names  of  the  inventor 
or  inventors,  (see  §  1.41), 

(CJ  The  title  of  the  invention, 

(D)  The  name  and  registration  number 
of  the  attorney  or  agent  (if 
applicable), 

(E)  Tne  docket  number  used  by  the 
person  filing  the  application  to 
identify  the  application  (if 
applicable),  and 

(F)  The  correspondence  address; 

(ii)  A  specification  as  prescribed  by  35 

U.S.C.  112,  first  paragraph,  see 

§1.71; 
(iii)  Drawings,  when  necessarj'.  see 

§§1.81  to  1.85;  and 
(iv)  The  prescribed  filing  fee,  see 

§1.16.< 

(b)  Applicants  are  encouraged  to  file 
an  information  disclosure  statement  >in 
national  applications  other  than 
provisional  appIications.<  See  §§  1 .97 
and  1.98.  >No  information  disclosure 
statement  may  be  filed  in  a  provisional 
application  filed  under  §  1.53(b)(2).< 


13.  Section  1.53  paragraphs  (a)-(e)  are 
proposed  to  be  revised  to  read  as 
follows: 

§  1.53    [Serial]  >Application<  number,  filing 
date,  and  completion  of  applicatioa 

(a)  Any  application  for  a  patent 
received  in  the  Patent  and  Trademark 
Office  will  be  assigned  >an  application< 
(a  serial]  number  for  identification 
purposes. 

(b)  >(!)<  The  filing  date  of  an 
application  for  patent  filed  under  this 
section>,  except  for  a  provisional 
application,<  is  the  date  on  which:  [(1)] 
A  specification  containing  a  description 
pursuant  to  §  1.71  and  at  least  one  claim 
pursuant  to  §  1.75;  and  1(2)1  any  drawing 
required  by  §  1.81(a).  are  filed  in  the 
Patent  and  Trademark  Office  in  the 
name  of  the  actual  inventor  or  inventors 
as  required  by  §  1.41;  No  new  matter 
may  be  introduced  into  an  application 
after  its  filing  date  (§  1.118).  If  all  the 
names  of  the  actual  inventor  or 
inventors  are  not  supplied  when  the 
specification  and  any  required  drawing 
are  filed,  the  application  will  not  be 
given  a  filing  date  earlier  than  the  date 
upon  which  the  names  are  supplied 
unless  a  petition  with  the  fee  set  forth 

in  §  l.l7(i)  1(1)1  is  filed  which  sets  forth 
the  reasons  the  delay  in  supplying  the 
names  should  be  excused.  A 
continuation>,<  [or]  divisional  >or 
continuation-in-part<  application  (filed 
under  the  conditions  specified  in  35 
U.S.C.  120  or  121  and  §  1.78  (a))  may  be 
filed  >under<  [pursuant  to]  this 
section],  §  1.60]  or  §  1.62.  [A 
continuation-in-part  application  may  be 
filed  Dursuant  to  this  section  or  §  1.62.] 

>(2J  The  filing  date  of  a  provisional 
application  is  the  date  on  which:  A 
specification  as  prescribed  by  35  U.S.C. 
112,  first  paragraph;  and  any  drawing 
required  by  §  1.81(a),  are  filed  in  the 
Patent  and  Trademark  Office  in  the 
name  of  the  actual  inventor  or  inventors 
as  required  by  §  1.41.  No  amendment, 
other  than  to  make  the  provisional 
application  comply  with  all  applicable 
regulations,  may  be  made  to  the 
provisional  application  after  the  filing 
date  of  the  provisional  application.  If  all 
the  names  of  the  actual  inventor  or 
inventors  are  not  supplied  when  the 
specification  and  any  required  drawing 
are  filed,  the  provisional  application 
will  not  be  given  a  filing  date  earlier 
than  the  date  upon  which  the  names  are 
supplie^  unless  a  petition  with  the  fee 
set  forth  in  §  1.1 7(q)  is  filed  which  sets 
forth  the  reasons  the  delay  in  supplying 
the  names  should  be  excused. 

(i)  A  provisional  application  must 
also  include  a  cover  sheet  identifying 
the  application  as  a  provisional 
application.  Otherwise,  the  application 


will  be  treated  as  an  application  filed 
under  §  1.53(b)(1). 

(ii)  An  application  for  patent  filed 
under  §  1.53(b)(1)  may  be  treated  as  a 
provisional  application  and  be  accorded 
the  original  filing  date  provided  that  a 
petition  requesting  the  conversion,  with 
the  fee  set  forth  in  §  1.17(q),  is  filed 
prior  to  the  earlier  of  either  the  payment 
of  the  issue  fee  or  the  expiration  of  12 
months  after  the  filing  date  of  the 
provisional  application.  The  grant  of 
any  such  petition  will  not  entitle 
applicant  to  a  refund  of  the  fees  which 
are  properly  paid  in  the  application 
filed  under  §  1.53(b)(1): 

(iii)  A  provisional  application  shall 
not  be  entitled  to  the  right  of  priority 
under  §  1.55  or  35  U.S.C.  119  or  365(a) 
or  to  the  benefit  of  an  earlier  filing  date 
under  §  1.78  or  35  U.S.C.  120. 121  or 
365(c)  of  any  other  appHcation.  No 
claim  for  priority  under  §  1.78(a)(3)  may 
be  made  in  a  design  appHcation  based 
on  a  provisional  application.  No  request 
under  §  1.293  for  a  statutory  invention 
registration  may  be  filed  in  a  provisional 
application.  The  requirements  of 
§  1.821(e)  regarding  sequence  listings  in 
computer  readable  form  are  not 
apolicable  to  a  provisional  application.< 

fc)  If  any  application  is  filea  without 
the  specification;  drawing  or  name,  or 
names,  of  the  actual  inventor  or 
inventors  required  by  paragraph  (b)>(l) 
or  (b)(2)<  of  this  section,  applicant  will 
be  so  notified  and  given  a  time  period 
within  which  to  submit  the  omitted 
specification,  drawing,  name,  or  names, 
of  the  actual  inventor,  or  inventors,  in 
order  to  obtain  a  filing  date  as  of  the 
date  of  filing  of  such  submission.  A 
copy  of  the  "Notice  of  Incomplete 
Application"  form  notifying  the 
applicant  should  accompany  any 
response  thereto  submitted  to  the  Office. 
If  the  omission  is  not  corrected  within 
the  time  period  set,  the  application  will 
be  returned  or  otherwise  disposed  of; 
the  fee,  if  submitted,  will  be  refunded 
less  the  handling  fee  set  forth  in 
§  1.21(n).  >Any  request  for  review  ofa 
refusal  to  accord  an  application  a  filing 
date  must  be  by  way  of  a  petition 
accompanied  by  the  fee  set  forth  in 
§  l.l7(i).  if  the  application  was  filed 
under  §  1.53(b)(1),  or  by  the  fee  set  forth 
in  §  1.17(q),  if  the  application  was  filed 
under  §  1.53(bK2).< 

(d)>(l)<  If  an  application  which  has 
been  accorded  a  filing  date  pursuant  to 
paragraph  (b)>(l)<  of  this  section  does 
not  include  the  appropriate  filing  fee  or 
an  oath  or  declaration  by  the  applicant, 
applicant  will  be  so  notified,  if  a 
correspondence  address  has  been 
provided  and  given  a  period  of  time 
within  which  to  file  the  fee,  oath,  or 
declaration  and  to  pay  the  surcharge  as 


set  forth  in  §  .1.16(e)  in  order  to  prevent 
abandonment  of  the  application.  A  copy 
of  the  'Notice  to  File  Missing  Parts" 
form  mailed  to  applicant  should 
accompany  any  response  thereto 
submitted  to  the  Office.  If  the  required 
filing  fee  is  not  timely  paid,  (or  if  the 
processing  and  retention  fee  set  forth  in 
§  1.21(1)  is  not  paid  within  one  year  of 
the  date  of  mailing  of  the  notification 
required  by  this  paragraph,]  the 
application  will  be  disposed  of.  No 
copies  will  be  provided  or  certified  by 
the  Office  of  an  application  which  has 
been  disposed  of  or  in  which  (neither] 
the  required  basic  filing  fee  (nor  the 
processing  and  retention  fee]  has  >not< 
been  paid.  The  notification  pursuant  to 
this  paragraph  may  be  made 
simultaneously  with  any  notification 
pursuant  to  paragraph  (c)  of  this  section. 
If  no  correspondence  address  is 
included  in  the  application,  applicant 
has  two  months  from  the  filing  date  to 
file  the  basic  filing  fee,  oath  or 
declaration  and  to  pay  the  surcharge  as 
set  forth  in  §  1.16(e)  in  order  to  prevent 
abandonment  of  the  application];  or.  if 
no  basic  filing  fee  has  b«en  paid,  one 
year  from  the  filing  date  to  pay  the 
processing  and  retention  fee  set  forth  in 
§  1.21(1)  to  prevent  disposal  of  the 
application). 

>{2)  If  a  provisional  application 
which  has  been  accorded  a  filing  date 
pursuant  to  paragraph  (b)(2)  of  this 
section  does  not  include  the  appropriate 
filing  fee  or  the  cover  sheet  required  by 
§  1.51(a)(2),  applicant  will  be  so  notified 
if  a  correspondence  address  has  been 
provided  and  given  a  period  of  time 
within  which  to  file  the  fee,  cover  sheet 
and  to  pay  the  surcharge  as  set  forth  jn 
§  1.16(1)  in  order  to  prevent 
abandonment  of  the  application.  A  copy 
of  the  "Notice  to  File  Missing  Parts" 
form  mailed  to  applicant  should 
accompany  any  response  thereto 
submitted  to  the  Office.  If  the  required 
filing  fee  is  not  timely  paid,  the 
application  will  be  disposed  of.  No 
copies  will  be  provided  or  certified  by 
the  Office  of  an  application  which  has 
been  disposed  of  or  in  which  the 
required  basic  filing  fee  has  not  been 
paid.  The  notification  pursuant  to  this 
paragraph  may  be  made  simultaneously 
with  any  notification  piu^uant  to 
paragraph  (c)  of  this  section.  If  no 
correspondence  address  is  included  in 
the  application,  applicant  has  two 
months  from  the  filing  date  to  file  the 
basic  filing  fee,  cover  sheet  and  to  pay 
the  surcharge  as  set  forth  in  §  1.16(1)  in 
order  to  prevent  abandonment  of  the 
application.< 

le)>(l)<  An  application  for  a  patent 
>filed  under  paragraph  (b)(1)  of  this 
section<  will  not  be  placed  upon  the 
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fiin  Car  «xaiiiiMti(n  oatU  all  iu 
raqwiied  pails,  cxnplying  with  the  niles 
relating  tnerato^  ore  raoeived,  exc^ 
that  certain  minor  infonnaiitias  may  be 
waived  sufaiect  to  subsequent  oonecdon 
whenever  required. 

>(2)  A  provisional  application  for  a 
patent  filed  under  paragraph  (bM2)  of 
this  section  will  not  be  placed  upon  the 
files  for  examination  and  will  bw»me 
abandoned  no  later  than  twelve  months 
after  its  filing  dale  pursuant  to  35  U.S.C. 
lll(bMl).< 
*        •        •        •        • 

14.  Section  1.55  is  proposed  to  be 
revised  to  reed  as  follows: 

fl^as    Claim  for  foreign  pftorfty. 

(a)  An  applicant  >in  an  application 
other  than  a  provisional  application< 
may  claim  the  benefit  of  the  filing  date 
of  a  prior  foreign  application  under  the 
conditions  specified  in  35  U.S.C 
119>(aHd)<  and  172.  The  claim  to 
priority  need  be  in  no  special  form  and 
may  be  made  by  the  attorney  or  agent 
if  the  fore^  application  is  referred  to 
in  the  oath  or  declaration  as  required  by 
§  1.63.  The  claim  for  priority  and  the 
certified  copy  of  the  foreign  application 
spedOed  in  {the  second  paragraph  of] 
35  U.S.C  lig>(b)<  must  be  filed: 

(1)  In  the  case  of  an  interference 
(S  1.630): 

(2)  When  necessary  to  overcome  the 
date  of  a  reference  relied  upon  by  the 
examiner, 

(3)  When  specifically  required  by  the 
examiner:  and 

(4]  In  all  c^her  cases,  before  the  patent 
is  granted. 

If  the  claim  for  priority  or  the  certified 
copy  of  the  foreign  application  is  filed 
aftftr  the  date  the  issue  fee  is  paid,  it 
must  be  accompanied  by  a  petition 
requesting  entry  and  by  the  fee  set  forth 
in  §1.1 7(i)Ul)J.  If  the  certified  copy 
filed  is  not  in  the  English  language,  a 
translation  need  not  be  filed  except  in 
the  case  of  interference;  or  when 
necessary  to  overcome  the  date  of  a 
reference  relied  upon  by  the  examiner; 
or  when  specifically  required  by  the 
examiner,  in  which  event  an  English 
language  translation  must  be  filed 
together  with  a  statement  that  the 
translation  of  the  certified  copy  is 
accurate.  The  statement  must  be  a 
verified  statement  if  made  by  a  (terson 
not  registered  to  practice  before  the 
Patent  and  Trademark  Office. 

(b)  An  applicant  may  under  certain 
circumstances  claim  priority  on  the 
basis  of  an  application  for  an  inventor's 
certificate  in  a  country  granting  bcth 
inventor's  certificates  and  patents. 
When  an  applicant  wishes  to  claim  the 
right  of  priority  as  to  a  claim  or  claims 
of  the  application  on  the  basis  of  an 


application  1  wen  Inventor's  ixrtifiaite 
in  such  a  cot  ntry  under  35  U.S.C. 
1 19>(d)<.  (It  It  paragraph  (as  amencfed 
July  28, 197^,1  the  applicant  or  his  or 
her  attorney  br  agent,  wh«i  submitting 
a  claim  for  sech  right  as  specified  in 
paragraph  (alof  this  section,  shall 
include  an  affidavit  or  declauration 
including  a  4>ecific  statement  that, 
upon  an  inv«tigation,  he  or  ^e  has 
satisfied  him^if  or  herself  that  to  the 
best  of  his  oriher  knowledge  the 
applicant,  wken  filing  his  or  her 
application  ibr  the  inventor's  certificate, 
had  the  option  to  file  an  application 
either  for  a  pbtent  or  an  inventor's 
certificate  as  to  the  subject  matter  of  the 
identified  cleim  or  claims  forming  the 
basis  for  the  iilaim  of  priority. 

15.  Sectioi^  1.59  is  proposed  to  be 
revised  to  reed  as  follows: 

Si.59    Paperf  of  application  with  Wing 
date  not  to  be  returned. 

Papers  in  ^  application  which  has 
received  a  filing  date  pursuant  to  §  1.53 
will  not  be  returned  for  any  purpose 
whatever.  If  (  pplicants  have  not 
preserved  co  ties  of  the  papers,  the 
Office  will  fi  mish  copies  at  tlw  usual 
cost  of  any  a  iplication  in  which  {either] 
the  required  Vasic  filing  fee  (§  1.16)  (or 
the  processing  and  retention  fee 
§  1.21(1))]  hai  been  paid.  See  §  1.618  for 
return  of  una  ithorized  and  improper 
papers  in  inU  irferences. 

16.  Section  1.60  is  proposed  to  be 
removed  and  reserved. 


>(neMrwe€l}< 


fi.eo 

divMonal 
diedeeedina 


[Continuation  or 
apptcaWoBlorinwwtien 
DrforappHcatton.] 
17.  Section  1.62  is  proposed  to  be 
amended  by  i  evising  paragraphs  (a)  and 
(e)  to  read  as  bllows: 


91.62    File  wiipper  continuing  procedure. 

(a)  A  contiauation,  continuation-in- 
part,  or  divisional  application,  which 
uses  the  specification,  drawings  and 
oath  or  declantion  from  a  prior 
complete  apdication  ((§  l.Sl(a))i>  as 
defined  by  §  i. 51(a)(1)  (not  a  prior 
complete  proi'isionai  application  as 
defined  by  §  t51{a)(2)),  and<  which  is 
to  be  abandoned,  may  be  filed  >under 
this  section<  before  the  payment  of  the 
issue  fee,  abandonment  of.  or 
termination  of  proceedings  on  the  prior 
application,  the  file  date  of  an 
application  filed  under  this  section  is 
the  date  on  i^Aiich  a  request  is  filed  for 
an  application  under  this  section 
including  ideiitificatimi  of  the  (Serial 
Number,  filing  date,]>application 
number<  andiapplicant's  name  of  the 
prior  complete  application.  If  the 
continuationJcontinuation-in-part,  or 
divisioital  ap  tlication  is  filed  by  less 
than  ail  the  it  venUns  named  in  the 


prior  eppUcation  a  statement  must 
accompany  the  application  when  filed 
requesting  deletion  of  the  names  of  the 
person  or  persons  who  are  not  inventors 
of  the  invention  being  claimed  in  the 
continuation,  continuation-in-part,  or 
divisional  application. 

•  »        •        •        * 

(e)  An  application  filed  under  this 
section  will  utilize  the  file  wrapper  and 
contents  of  the  prior  application  to 
constitute  the  new  continuation, 
continuation-in-part,  or  divisional 
application  but  will  be  assigned  a  new 
application  iserial)  number.  Changes  to 
the  prior  application  must  be  made  in 
the  form  of  an  amendment  to  the  prior 
applicaticm  as  it  exists  at  the  time  of 
filing  the  applicatian  imder  this  section. 
No  copy  of  the  priw  application  or  new 
specification  is  required.  The  fifii^  of 
such  a  copy  or  specification  will  be 
considered  improper,  and  a  fiiir^  date 
as  of  the  date  of  deposit  of  the  request 
for  an  application  under  this  section 
will  not  be  granted  to  the  application 
unless  a  petition  with  the  fee  set  forth 
in  $  1.17(i)  ((l)i  is  filed  with  instructions 
to  cancel  the  copy  or  speciiicatiaa. 

•  •       •        •        • 

18.  Section  1.63  is  proposed  to  be 
amended  by  revising  para^aph  (a)  to 
read  as  follows: 

ftM   Oalfierdeclaation. 

(a)  An  oath  or  declaration  filed  under 
%  l.Sl(a)  l(2)}>(lXii)<  as  a  part  of  an 
application  must: 

(1)  Be  executed  in  accordance  with 
either  §  1.66  or  §  1.68; 

(2)  Identify  the  spedfication  to  which 
it  is  directed; 

(3)  Identify  each  inventor  and  the 
residence  and  country  of  citizenship  of 
each  inventor:  and 

(4)  State  whether  the  inventor  is  a  sole 
or  joint  inventor  of  the  invention 
claimed. 

•  *        »        •        • 

19.  Section  1.67  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 

read  as  follows: 

S1.67   Supplemental  oatti  or  declaration. 

•  *        •        •        • 

(b)  A  supplemental  oath  or 
declaration  meeting  the  requirements  of 
§  1.63  must  be  filed:  (1)  When  a  claim 

is  presented  for  matter  originally  shown 
or  described  not  but  substantially 
embraced  in  the  statement  of  invention 
or  claims  originally  presented;  and  (2) 
When  an  o^  or  declaration  submitted 
in  accordance  with  §1.53(d)>(l)<  after 
the  filing  of  the  specification  and  any 
required  drawings  specifically  and 
improperly  refers  to  an  amendment 
which  includes  new  nutter.  No  new 


matter  may  be  mteodtaeed  into  an 
application  after  its  fiUng  date  even  if  a 
supplmental  oad»  or  declaration  is  filed 
[(§  1.53(1^;  §  1.118^.  In  ftgp9v  cases  the 
oath  or  declaralaoa  here  ceqmred  may  be 
made  on  information  and  belief  by  an 
applicant  otber  than  inventor. 
•        »       •        *       • 

lOi  SectTon  1 .  78  is  proposed  to  be 
amendisd  by  revising  paragraphs  (aKl> 
and  (a)(2)  and  by  adding  new 
paragraphs  (a)(3)  and  (a)(4)  to  read  as 
follows: 

f1.78   Claiming  benefit  of  earlier  Nfafig  data 
and  croaa-fafeiBiwea  to  etiHr  ^ipNcations. 

(a)(1)  An  applicatian  >otfaer  than  a 
provisional  applicatian<  may  clami  an 
invention  disdosed  in  a  prior  filed 
copending  national  application  >filed 
under  §  1.53(b)(1)  or  S  1.62  (not  a 
provisional  applicatioB  (see  paragraph 
(a)(3)  of  this  secti(m))<  or  international: 
applacatioB  designalteg  the  United 
States  of  America.  In  ordra'for  an 
application  to  claim  the  benefit  of  a 
prior  filed  copending  national 
application,  the  prior  application  must 
name  as  an  inventor  at  least  one 
inventor  named  in  the  later  filed 
application  and  disclose  the  named 
m.venfor's  mvention  claimed  in  at  least 
one  claim  of  the  later  filed  application 
in  the  naffiiner  provided  by  the  first 
paragraph  of  35  U.S.C.  112.  In  addition^ 
the  prior  application  must  be 

(i)  ctHnpIete  as  set  ferdi  in  §  1.51(a)(1); 
or 

(ii)  entitled  to  a  fifing  dete  as  set  forth 
in  §  1.53(b)>(l)  or  Sl.62<  and  include 
the  basic  filing  fee  set  forth  in  §  1.16f; 
orj 

i(iii)  entitled  to  a  filing  date  as  set 
forth  in  §  1.53(b)  and  have  paid  therein 
the  proce.ssing  and  retention  fee  set 
forth  in  §  1.21(1)  within  the  time  period 
set  forth  in  §  1.53(d)). 

(2)  Any  application  claiming  tf» 
benefit  of  a  prior  filed  copending 
national  or  international  application 
>other  than  a  provisional  spplicaticm< 
must  contain  or  be  amended  to  contain 
in  the  first  sentence  (rf  the  speo'fication 
following  the  title  a  reference  to  such 
prior  application,  identifying  it  by 
application  number  (consisting  of  the 
series  code  and  serial  niunber)  (,  or 
serial  mnnber  and  fifing  date]  or 
international  application  number  and 
intematianBf  filhig  date  and  indicating 
the  relationship  of  Ae  appHcations. 
Cross-references  to  other  rriated 
applications  may  be  made  vdien 
appropriate.  (See  Sl.l4fb).) 

>(3]  An  application  oti^  than  for  a 
design  patent  may  claim  an  invenCion 
diseioeerf  fai  a  ptfar  Mad  eapewfiag 
provisional  appfieatras  filed  under 
§  1.53^2).  A  pcovniona)  applkatieR 
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can  be  pending  for  no  mere  tiien  twrive 
months.  In  order  for  an  applicatfon  to 
claim  the  benefit  of  a  prior  filed 
copending  provisional  application,  the 
prior  provisional  application  must  name 
as  an  inventor  at  least  one  inventor 
named  in  the  later  filed  application  and 
disctose  the  named  inventor's  invention 
claimed  in  at  least  one  claim  of  the  later 
filed  application  in  the  manner 
provided  by  the  first  paragraph  of  35 
U.S.C.  112.  In  addition,  the  prior 
provisional  application  must  be 

(i)  Complete  as  set  furth  hi 
§  1.51(a)(2);  or 

(ii)  Entitled  to  a  filing  date  as  set  forth 
in  §  1.53(b)(2)  and  include  the  basic 
filing  fee  set  forth  in  §  l.l6(k). 

(4)  Any  application  claiming  the 
benefit  (rfa  prior  filed  copending 
provisional  application  must  contain  or 
be  amended  to  contain  in  the  first 
sentence  of  the  specification  following 
the  title  a  reference  to  such  prior 
provisional  af^Iication,  identifying  it  as 
a  provisional  application,  and  inducfing 
the  provisional  application  number 
(consisting  of  series  code  and  serial 
number)  andindicating  the  relationship 
of  the  applications.< 
*        •        *        »        * 

21.  Section  1.83.  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 

(c)  to  read  as  follows: 

fl.83    Content  of  draonng. 

(a)>(l)<  The  drawing  >in  aa 
application  other  than  a  provisional 
application<  must  show  every  feature  of 
the  invention  specified  in  the  claims. 
However,  conventional  features 
disclosed  in  the  description  and  claims, 
where  their  detailed  illustration  is  not 
essential  for  a  proper  understanding  of 
the  invention,  should  be  illustrated  in 
the  drawing  in  the  form  of  a  graphical 
drawing  symbol  or  a  labeled 
representation  (e.g.  a  labeled  rectangular 
box). 

>(2)  The  drawing  in  a  provisional 
application  filed  under  §  1.53(b)(2)  must 
show  every  feature  of  the  invention 
disclosed  in  the  description  where 
necessary  to  understand  the  subject 
matter  of  that  invention.  However, 
conventional  features  disclosed  in  the 
description,  where  their  detailed 
illustration  is  not  essential  for  a  proper 
understanding  of  the  invention,  should 
be  illustrated  in  the  drawing  in  the  form 
of  a  graphical  drawing  symbol  or  a 
labeled  representation  (e.g.  a  labded 
rectangufer  box>.< 
*        •        •        •        • 

(c)'  Where  the  drawings  do  not  comply 
wift  the  requirements  of  paragraphs 
(a)>(l)<  and  (H  of  this  section^  tire 
examiner  shall  require  such  additionaF 


illustration  within  a  time  period  of  not 
less  than  two  months  from  the  date  of 
the  sending  of  a  notice  thereof.  Such 
corrections  me  subject  to  the 
requirements  of  §  1.81(d) 

22.  Section  1.97  is  proposed  to  be 
amended  by  revising  paragraph  (d)  to 
read  as  follows: 


§1.S7    Filing  «f 
statement 


dtodaewe 


(d)  An  information  disclosure 
statement  shall  be  considered  by  the 
0£Bea  if  filed  after  the  maikng  date  of 
either 
(1)  A  final  action  under  §  1.113  or 
t2);  A  notice  of  allowance  under 
§  1.311,  whichever  occurs  first,  but 
before  payment  of  the  issue  fee, 
provided  the  statement  is  accompanied 
by: 

(i)  A  certification  as  specified  im 
paragraph  (e)  of  this  section, 

(ii)  A  petition  requesting 
consideration  of  the  informatfon 
disclosure  statement,  and 

fiii)  The  petition  fee  set  forth  in 
§1.17(i)((l)]. 
•       •        •        •        • 

•  23.  Section  1.101  is  proposed  to  be 
amended  by  revising  para^ph  ^)  to 
read  as  follows: 

S 1-101    Order  of  exeminstfon. 

(a)  Applications  filed  in  the  Patent 
and  Trademark  Office  and  accepted  as 
complete  applications>,  except  for 
provisional  applications  filed  under 
§  1.53(b)(2)  which  me  not  examined,< 
are  assigned  for  examination  to  the 
respective  examining  groups  having  the 
classes  of  inventions  to  which  the 
applications  relate.  Applications  shall 
be  taken  op  for  examination  by  the 
examiner  to  whom  they  have  been 
assigned  in  the  order  in  which  they 
have  been  filed  except  for  those 
applications  in  whicii  examination  has 
been  advanced  pursuant  to  §  1.102.  See 
§  1.496  for  order  of  examination  of 
International  applications  in  the 
national  stage. 

*  *        »  .     »       • 

24.  Section  1.102  is  proposed  to  be 
amended  by  revising  paragraph  (d)  to 
read  es  follows: 

§1.102   Adwncemeot  oi  examinatioii. 

•  ♦        •        •  '     • 

(d)  A  petition  to  make  an  application 
special  on  grounds  other  than  those 
referred  to  in  paragraph  (c)  of  this 
section  must  be  accompanied  by  the 
petition  fee  set  forth  in  5 1.17(i}U2)l: 

25.  Secticm  1.103  is  proposed  to  be 
amendlod  by  revising  para^aph  (a)  to 
read  as  follows: 
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f  1.103    Suapwwlon  of  action. 

(a)  Suspension  of>action  by  the  Office 
will  be  granted  for  good  and  sufficient 
cause  and  for  a  reasonable  time 
specified  upon  petition  by  the  applicant 
and,  if  such  cause  is  not  the  fauh  of  the 
Office,  the  payment  of  the  fee  set  forth 
in  §  1  17(i)l(l)l.  Action  will  not  be 
suspended  when  a  response  by  the 
applicant  to  an  Office  action  is  required. 
***** 

26  A  new,  undesignated  center 
heading  and  new  §  1.129  are  proposed 
to  be  added  to  Subpart  B — National 
Processing  Provisions  to  read  as  follows: 

>Transitional  Provisions 

f1.12S   Transitional  prooaduras  for  lifflitad 
examination  after  final  rejection  and 
rastrtotion  practica. 

(a)  An  applicant  in  an  application, 
other  than  for  reissue  or  a  design  patent, 
that  has  been  pending  for  at  least  two 
years  as  of  the  effective  date  of  35  U.S.C. 
154(a)(2),  taking  into  account  any 
reference  made  in  such  application  to 
any  earlier  filed  application  under  35 
use.  120. 121  and  365(c).  is  entitled  to 
have  a  first  submission  entered  and 
considered  on  the  merits  after  final 
rejection  under  the  following 
circumstances:  The  Office  will  consider 
such  a  submission,  to  the  extent  that  it 
would  have  been  entered  and 
considered  if  made  prior  to  final 
rejection,  if  the  first  submission  is  filed 
prior  to  or  simultaneously  with  the 
filing  of  a  notice  of  appeal  and  prior  to 
abandonment  of  the  application  and  the 
fee  set  forth  in  §  1.1 7(r)  is  paid  within 
one  month  of  any  written  notification 
from  the  Office  refusing  entry  of  the  first 
submission  and  prior  to  abandonment  of 
the  application.  If  a  subsequent  final 
rejection  is  made  in  the  application, 
applicant  is  entitled  to  have  a  second 
submission  entered  and  considered  on 
the  merits  after  the  subsequent  final 
rejection  under  the  following 
circumstances:  The  Office  will  consider 
such  a  submission,  to  the  extent  that  it 
would  have  been  entered  and 
considered  if  made  prior  to  final 
rejection,  if  the  second  submission  is 
filed  prior  to  or  simultaneously  with  the 
filing  of  a  notice  of  appeal  of  the 
subsequent  final  rejection  and  prior  to 
abandonment  of  the  application  and  a 
second  fee  set  forth  in  §  1.17{r)  is  paid 
within  one  month  of  any  written 
notification  from  the  Office  refusing 
entry  of  the  second  submission  and 
prior  to  abandonment  of  the  application. 
Any  submission  filed  after  a  final 
rejection  made  in  an  application 
subsequent  to  the  fee  set  forth  in 
§  1  17(r)  having  been  twice  paid  will  be 
treated  as  set  forth  in  §  1.116.  A 


reissue  or  a  desig 
pending  for  at  lea 
effective  date  of  I 
taking  into  accoi 
in  the  applicatioi 


submission  as  us^  in  this  paragraph 
includes,  but  is  int  limited  to,  an 
information  discnsure  statement,  an 
amendment  to  the  written  description, 
claims  or  drawinis  and  a  new 
substantive  argument  or  new  evidence 
in  support  of  patentability. 

(b)(1)  In  an  application,  other  than  for 

patent,  that  has  been 

St  three  years  as  of  thd 

U.S.C.  154(a)(2), 
nt  any  reference  made 
1  to  any  earlier  filed 
application  unde^  35  L  .S-C.  120, 121 
and  365(c),  no  reauirement  for 
restriction  or  for  me  filing  of  divisional 
applications  shall  be  made  or 
maintained  in  thi  application  after  the 
effective  date,  except  where: 

(i)  The  requireaient  was  first  made  in 
the  application  or  any  earlier  filed 
application  und^SS  U.S.C.  120, 121 
and  365(c)  more  nan  two  months  prior 
to  the  effective  date; 

(ii)  The  examiner  has  not  issued  any 
Office  action  in  tae  application  due  to 
actions  by  the  applicant;  or 

(iii)  The  required  fee  for  examination 
of  each  additional  invention  was  not 
paid.  I 

(2)  If  the  applidation  contains  more 
than  one  indepei^ent  and  distinct 
invention  and  a  requirement  for 
restriction  or  for  the  filing  of  divisional 
applications  cannot  be  made  or  is 
withdrawn  pursuant  to  this  paragraph, 
applicant  will  be  so  notified  and  given 
a  time  period  of  dne  month  from  the 
notice  to  pay  the  fee  set  forth  in  §  1.17(s) 
for  each  indepenaent  and  distinct 
invention  claimed  in  the  application  in 
excess  of  one.  If  Applicant  does  not  pay 
the  required  fee  for  each  additional 
invention  in  a  tiitely  manner,  only  the 
first  claimed  invoition  and  those 
additional  invenQons  for  which  the  fee 
has  been  paid  will  be  searched  and 
examined.  The  a(|ditional  inventions  for 
which  the  requirad  fee  has  not  been 
paid  will  be  withprawn  from 
consideration  unaer  §  1.142(b).  An 
applicant  who  deisires  examination  of  an 
invention  so  witndrawn  fit>m 
consideration  can  file  a  divisional 
application  undej'  35  U.S.C.  121.     ' 

\c]  The  provisians  of  this  section  shall 
not  be  applicablejto  any  application 
filed  on  or  after  tie  effective  date  of  35 
U.S.C.  I54(a)(2)..j 

27.  Section  1.119  is  proposed  to  be 
added  to  read  as  ollows: 

>S  1 .139    Revival « f  provisional  application. 

(a)  A  provision  il  application  which 
has  been  accorde  i  a  filing  date  and 
abandoned  for  fa  lure  to  timely  respond 
to  an  Office  requ  rement  may  be  revived 
so  as  to  be  pendii  ig  for  a  period  of  no 
longer  than  tweh  s  months  from  its 


filing  date  if  it  is  shown  to  the 
satisfaction  of  the  Commissioner  that 
the  delay  was  unavoidable.  Under  no 
circumstances  will  the  provisional 
application  be  pending  after  twelve 
months  from  its  filing  date.  A  petition 
to  revive  an  abandoned  provisional 
application  must  be  promptly  filed  after 
the  applicant  is  notified  of,  or  otherwise 
becomes  aware  of,  the  abandonment, 
and  must  be  accompanied  by: 

(1)  The  required  response  unless  it 
has  been  previously  filed; 

(2)  The  petition  fee  as  set  forth  in 
§  1.17(1);  and 

(3)  A  showing  that  the  delay  was 
unavoidable.  The  showing  must  be  a 
verified  showing  if  made  by  a  person 
not  registered  to  practice  before  the 
Patent  and  Trademark  Office. 

(b)  A  provisional  application  which 
has  been  accorded  a  filing  date  and 
abandoned  for  failure  to  timely  respond 
to  an  Office  requirement  may  be  revived 
so  as  to  be  pending  for  a  period  of  no   ^ 
longer  than  twelve  months  frt>m  its 
filing  date  if  the  delay  was 
unintentional.  Under  no  circumstances 
will  the  provisional  application  be 
pending  after  twelve  months  fit>m  its 
filing  date.  A  petition  to  revive  an 
abandoned  provisional  application  must 
be: 

(1)  Accompanied  by  the  required 
response  imless  it  has  been  previously 
filed; 

(2)  Accompanied  by  the  petition  fee 
as  set  forth  in  §  1.17(m);. 

(3)  Accompanied  by  a  statement  that 
the  delay  was  unintentional.  The 
statement  must  be  a  verified  statement 
if  made  by  a  person  not  registered  to 
practice  before  the  Patent  and 
Trademark  Office.  The  Commissioner 
may  require  additional  information 
where  there  is  a  question  whether  the 
delay  was  unintentional;  and 

(4)  Filed  either: 

(i)  Within  one  year  of  the  date  on 
which  the  provisional  application 
became  abandoned;  or 

(ii)  Within  three  months  of  the  date  of 
the  first  decision  on  a  petition  to  revive 
under  paragraph  (a)  of  this  section 
which  was  filed  within  one  year  of  the 
date  on  which  the  provisional 
application  became  abandoned. 

(c)  Any  request  for  reconsideration  or 
review  of  a  decision  refusing  to  revive 

a  provisional  application  upon  petition 
filed  pursuant  to  paragraph  (a)  or  (b)  of 
this  section,  to  be  considered  timely, 
must  be  filed  within  two  months  of  the 
decision  refusing  to  revive  or  within 
such  time  as  set  in  the  decision. 

(d)  The  time  periods  set  forth  in  this 
section  cannot  be  extended,  except  that 
the  three-month  period  set  forth  in 
paragraph  (b)(4)(ii)  of  this  section  and 


the  time  period  set  forth  in  paragraph  (c) 
of  this  section  may  be  extended  under 
the  provisions  of  §  1.136.< 

28.  Section  1.177  is  proposed  to  be 
revised  to  read  as  follows: 

f  1.177    Raissua  In  divisions. 

The  Commissioner  may,  in  his  or  her 
discretion,  cause  several  patents  to  be 
issued  for  distinct  and  separate  parts  of 
the  thing  patented,  upon  demand  of  the 
applicant,  and  upon  payment  of  the 
required  fee  for  each  division.  Each 
division  of  a  reissue  constitutes  the 
subject  of  a  separate  specification 
descriptive  of  the  part  or  parts  of  the 
invention  claimed  in  such  division;  and 
the  drawing  may  represent  only  such 
part  or  parts,  subject  to  the  provisions 
of  §§1.83  and  1.84.  On  filing  divisional 
reissue  applicjgtions,  they  shall  be 
referred  to  theCommissioner.  Unless 
otherwise  ordered  by.  the  Commissioner 
upon  petition  and  payment  of  the  fee  set 
forth  in  §  1.17(i)[{l)),  all  the  divisions  of 
a  reissue  will  issue  simultaneously;  if 
there  be  any  controversy  as  to  one 
division,  the  others  will  be  withheld 
fit)m  issue  until  the  controversy  is 
ended,  unless  the  Commissioner  shall 
otherwise  order. 

29.  Section  1.312  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 


f  1.312   AmandnMnts  attar  allowance. 

•        •        •        •        • 

(b)  Any  amendment  pursuant  to 
paragraph  (a)  of  this  section  filed  after 
the  date  the  issue  fee  is  paid  must  be 
accompanied  by  a  petition  including  the 
fee  set  forth  in  §  1.17(i)|(l)I  and  a 
showing  of  good  and  sufficient  reasons 
why  the  amendment  is  necessary  and 
was  not  earlier  presented. 

30.  Section  1.313  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

$1,313   Withdrawal  from  issue. 

(a)  Applications  may  be  withdrawn 
from  issue  for  further  action  at  the 
initiative  of  the  Office  or  upon  petition 
by  the  applicant.  Any  such  petition  by 
the  applicant  must  include  a  showing  of 
good  and  sufficient  reasons  why 
withdrawal  of  the  application  is 
necessary  and,  if  the  reason  for  the 
withdrawal  is  not  the  fauh  of  the  Office, 
must  be  accompanied  by  the  fee  set 
forth  in  §  l.l7(i)((i)J.  If  the  application 
is  withdrawn  from  issue,  a  new  notice 
of  allowance  will  be  sent  if  the 
application  is  again  allowed.  Any 
ainendment  accompanying  a  petition  to 
withdraw  an  application  from  issue 
must  comply  with  the  requirements  of 
§1.312. 


31.  Section  1.314  is  proposed  to  be 
revised  to  read  as  follows: 

§1.314   lasuanea  of  patent 

If  payment  of  the  issue  fee  is  timely 
made,  the  patent  will  issue  in  regular 
course  unless  the  application  is 
withdrawn  ftt)m  issue  (§  1.31^,  or 
issuance  of  the  patent  is  defen«d.  Any 
petition  by  the  applicant  requesting  a 
deferral  of  the  issuance  of  a  patent  must 
be  accompanied  by  the  fee  set  forth  in 
§  117(i)(((i)j  and  must  include  a 
showing  of  good  and  sufficient  reasons 
why  it  is  necessary  to  defer  issuance  of 
the  patent. 

32.  Section  1.666  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§  1 .666    Filing  of  interference  settlement 
agreements. 

(b)  If  any  party  filing  the  agreement  or 
understanding  under  paragraph  (a)  of 
this  section  so  requests,  the  copy  will  be 
kept  separate  from  the  file  of  the 
interference,  and  made  available  only  to 
Government  agencies  on  written 
request,  or  to  any  person  upon  petition 
accompanied  by  the  fee  set  forth  in 
§  l.l7(i)((i)J  and  on  a  showing  of  good 
cause. 
•        *        »        •        • 

33.  Section  1.701  is  proposed  to  be 
added  to  subpart  F  to  read  as  follows: 

>§  1.701    Extension  of  patent  term  due  to 
prosecution  delay. 

(a)  A  patent,  other  than  for  designs, 
issued  on  an  application  filed  on  or  after 
(the  implementation  date]  is  entitled  to 
extension  of  the  patent  term  if  the 
issuance  of  the  patent  was  delayed  due 
to: 

(1)  Proceedmgs  under  35  U.S.C. 
135(a),  and/or 

(2)  The  application  being  placed 
under  a  secrecy  order  un^er  35  U.S.C. 
181, and/or 

(3)  Appellate  review  by  the  Board  of 
Patent  Appeals  and  Interferences  or  by 
a  federal  court  under  35  U.S.C.  141  or 
145,  if  the  patent  was  issued  pursuant 
to  a  decision  reversing  an  adverse 
determination  of  patentability  and  if  the 
patent  is  not  subject  to  a  terminal 
disclaimer  due  to  the  issuance  of 
another  patent  claiming  subject  matter 
that  is  not  patentably  distinct  from  that 
under  appellate  review. 

(b)  The  term  of  a  patent  entitled  to 
extension  under  paragraph  (a)  of  this 
section  shall  be  extended  for  the  sum  of 
the  periods  of  delay  calculated  under 
paragraphs  (c)(1),  (c)(2)  and  lc)(3)  of  this 
section,  to  the  extent  that  these  periods 
are  not  overiapping,  up  to  a  maximum 
of  five  years.  The  extension  will  run 


from  the  original  expiration  date  of  the 
patent  unless  an  earlier  expiration  date 
is  set  by  terminal  disclaimer  (§1.321). 
(c)(1)  The  period  of  delay  under 
,  '  paragraph  (a)(1)  of  this  section  for  an 
application  is  the  sum  of  the  following 
periods,  to  the  extent  that  the  periods 
are  not  overlapping: 

(i)  With  respect  to  each  interference, 
if  any.  in  which  the  application  was 
involved,  the  number  of  days  in  the 
period  beginning  on  the  date  the 
interference  was  declared  or  redeclared 
to  involve  the  application  in  the 
interference  and  ending  on  the  date  that 
the  interference  was  terminated  with 
respect  to  the  application;  and 

(li)  The  number  of  days,  if  any,  in  the 
period  beginning  on  the  date 
prosecution  in  the  application  is 
suspended  by  the  Patent  and  Trademark 
Office  due  to  interference  proceedings 
under  35  U.S.C.  135(a)  not  involving  the 
application  and  ending  on  the  date  of 
the  next  Office  communication 
reopening  prosecution. 

(2)  The  period  of  delay  under 
paragraph  (a)(2)  of  this  section  for  an 
application  is  the  sum  of  the  following 
periods,  to  the  extent  that  the  periods 
are  not  overlapping: 

(i)  The  number  of  days,  if  any,  the 
application  is  maintained  in  a  sealed 
condition  under  35  U.S.C.  181; 

(ii)  The  number  of  days,  if  any,  in  the 
period  beginning  on  the  date  of  mailing 
of  an  examiner's  answer  under  §  1.193 
in  the  application  under  secrecy  order 
and  ending  on  the  date  the  secreq,'  order 
and  any  renewal  thereof  is  removed; 

(iii)  The  number  of  days,  if  any,  in  the 
period  beginning  on  the  date  applicant 
is  notified  that  an  interference  would  be 
declared  but  for  the  secrecy  order  and 
ending  on  the  date  the  secrecy  order  and 
any  renewal  thereof  is  removed;  and 

(iv)  The  number  of  days,  if  any,  in  the 
period  beginning  on  the  date  of 
notification  under  §  5.3(c)  and  ending 
on  the  date  of  mailing  of  the  notice  of 
allowance  under  §  1.311. 

(3)  The  period  of  delay  imder 
paragraph  (a)(3)  of  this  section  is  the 
sum  of  the  number  of  days,  if  any,  in  the 
period  beginning  on  the  date  on  which 
an  appeal  to  the  Board  of  Patent 
Appeals  and  Interferences  was  filed 
under  35  U.S.C.  134  and  ending  on  the 
date  of  a  final  decision  in  favor  of  the 
applicant  by  the  Board  of  Patent 
Appeals  and  Interferences  or  by  a 
federal  court  in  an  appeal  under  35 
U.S.C.  141  or  a  civil  action  under  35 
U.S.C  145. 

(d)  The  period  of  delay  set  forth  in 
paragraph  (c)(3)  of  this  section  shall  be 
reduced  by: 

(1)  Any  time  calculated  pursuant  fo 
paragraph  (c)(3)  of  this  section  before 
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(he  expiration  of  three  years  from  the 
niin^  date  of  the  flrst  national 
application  for  patent  presented  for 
examination,  and 

(2)  Any  time,  as  determined  by  the 
Commissioner,  during  which  the 
applicant  for  patent  did  not  act  with  due- 
diligence.  In  determining  the  due 
diligence  of  an  applicant,  the 
Commissioner  will  examine  the  facts 
and  circumstances  of  the  applicant's 
actions  during  the  pendency  period  of 
the  application  to  determine  whether 
the  applicant  exhibitedlhat  degree  of 
timeliness  as  may  reasonably  be 
expected  from,  and  which  is  ordinarily 
exercised  by,  a  person  during  the 
pendency  period  of  an  application.< 

PART  3— ASSIGNMENT,  RECORDING, 
AND  RIGHTS  OF  ASSIGNEE 

34.  The  authority  citation  for  37  CFR 
part  3  would  continue  to  read  as 
follows: 

Aulhority:  15  U.S.C.  1123:  35  U.S.C.  6. 

35.  Section  3.21  is  proposed  to  be 
revised  to  read  as  foUows: 

§  3.21    WtnMWcatlon  of  patents  and  patent 
appttcaUonc 

An  assignment  relating  to  a  patent 
must  identify  the  patent  by  the  patent 
number.  An  assignment  relating  to  a 
national  patent  application  must 
identify  the  national  patent  application 
by  the  application  number  (consisting  of 
the  series  code  and  the  serial  number, 
e.g.,  07/123.456)  lor  the  serial  number 
and  filing  date).  An  assignment  relating 
lo  an  international  patent  application 
which  designates  the  United  States  of 
America  must  identify  the  international 
application  by  the  international 
application  number  (e.g.,  I*CT/US90/ 
01234).  If  an  assignment  >of  a  patent 
application  filed  under  §  1.53(b){l)  or 
§  1.62<  is  executed  concurrently  with, 
or  subsequent  to,  the  execution  of  the 
patent  application,  but  before  the  patent 
application  is  filed,  it  must  identify  the 
patent  application  by  its  date  of 
execution,  name  of  each  inventor,  and 
title  of  the  invention  so  that  there  can 
he  no  mistake  as  to  the  patent 
application  intended.  >If  an  assignment 
of  a  provisional  application  is  executed 
before  the  provisional  application  is 
filed,  it  must  identify  the  provisional 
application  by  name  of  each  inventor 
and  title  of  the  invention  so  that  there 
can  be  no  mistake  as  to  the  provisional 
application  intended. < 

36.  Section  3.81  is  proposed  to  be 
amended  by  revising  paragraph  (b)  lo 
read  as  follows: 

§  3.81    Issue  of  patent  to  assignee. 


(b)  If  the  assignment  is  submitted  for 
recording  after  the  date  of  payment  of 
the  issue  fee.  but  prior  to  Issuance  of  the 
patent,  the  assigneeimay  petition  that 
the  patent  issue  to  t  le  assignee.  Any 
such  petition  must  le  accompanied  by 
the  fee  set  forth  in  <  1.17{i)  1(1)]  of  this 
chapter. 

Dated:  December  5.  tl994. 
Mickaei  K.  Kirk, 

Deputy  Assistant  Seer  rtary  of  Commerce  and 

Deputy  Commissmnei  of  Patents  and 

Trademarks. 
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37  CFR  Paits  1  an<  I 
(Docket  No.  941098-4298] 
RIN  0651-AA75 

Notice  of  Public  Kk  aring  and  Request 
for  Comments  on  Ift-Month  Publication 
of  Patent  Applications 

AGENCY:  Patent  andJTrademark  Office, 
Commerce. 
ACTION:  Notice  of  I 
request  for  public  ( 


pi  Lblic  hearing  and 
:  c  >Dunents. 


SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  requea  ts  public  comment 
on  issues  associate(  with  the  18-month 
publication  of  pateiit  applications. 
Interested  membera  of  the  public  are 
invited  to  testify  at  1 1  public  hearing  and 
to  present  written  c  imments  on 
procedures  for  imp  ementing  18-month 
publication,  including  the  topics 
outlined  in  the  supelementary 
information  section  of  this  notice. 
DATES:  A  public  hearing  will  be  held  on 
Wednesday.  Febru*y  15. 1995.  in  Room 
912.  Crystal  Parji  T^ro.  2121  Crystal 
Drive.  Arlington,  Virginia,  starting  at 
10:00  a.m.  lliose  wishing  to  present  oral 
testimony  must  request  an  opportunity 
to  do  so  no  later  than  February  13,  1995. 
Written  comments  in  the  topics 
presented  in  the  susplementary  section 
of  this  notice  will  be  accepted  by  the 
PTO  until  February|17. 1995. 
ADDRESSES:  Those  i  nterested  in 
presenting  written  (  omments  on  the 
topics  presented  in  the  supplementary- 
information,  or  any  related  topics,  may 
mail  their  comment  s  to  the 
Commissioner  of  Pi  tents  and 
Trademarks,  Washi  igton.  D.C.  20231 
marked  to  the  atten  ion  of  Stephen  G. 
Kunin.  Deputy  Assi  slant  Commissioner 
for  Patent  Policy  an  1  Projects,  or  send 
them  by  facsimile  transmission  to  (703) 
305-8825. 

Written  commeni  j  should  include  the 
following  informati  m: 
— Name  and  affiliation  of  the  individual 

responding: 


— An  indication  of  whether  comments 
offered  represent  views  of  the 
respondent's  organization  or  are  the 
respondent's  persona]  views;  and 
— If  applicable,  information  on  the 
respondent's  organization,  including 
the  type  of  organization  {e.g., 
business,  trade  group,  university,  non- 
profit organization). 
Parties  offering  testimony  or  written 
comments  are  asked  to  provide  their 
comments  in  machine  readable  format. 
Machine-readable  submissions  may  be 
provided  as  electronic  mail  messages 
sent  over  the  Internet  to  early- 
pub@uspto.gov,  or  on  a  3*/tf-inch  floppy 
disk  formatted  for  use  in  either  a 
Macintosh  or  MSDOS-based  computer. 
Machine-readable  submissions  should 
be  provided  as  unformatted  text  (e.g., 
ASCII  or  plain  text),  m  a^i^rmatted  text 
in  one  of  the  follonving  fileformats: 
Microsoft  Word  (Macintosh,  DOS  or 
Windows  versions)  or  WordPerfect 
Macintosh,  DOS  or  Windows  versions). 

Requests  to  present  oral  testimony 
should  be  presented  to  Stephen  G. 
Kunin  by  mail  or  iacsimile,  at  the 
address  listed  above.  No  requests  for 
presenting  oral  testimony  will  be 
accepted  by  phone  or  through  electronic 
mail. 

Written  comments  and  transcripts  of 
the  hearings  will  be  available  for  public 
inspection  on  or  about  March  3, 1995, 
in  Room  520  of  Crystal  Park  One,  2011 
Crystal  Drive.  Arlington.  Virginia.  In 
addition,  transcripts  of  the  hearings  and 
comments  provided  in  machine 
readable  format  will  be  available  on  or 
about  March  3. 1995,  through 
anonymous  file  transfier  protocol  (ftp) 
via  the  Internet  (address:  ftp.uspto.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  G.  Kunin  by  telephone  at  (703) 
305-8850.  by  facsimile  at  (703J  305- 
8825,  by  electronic  mail  at 
rbahr€(uspto.gov,  or  Jeffery  V.  Nase  by 
telephone  at  (703)  305-9282.  or  by  mail 
marked  to  the  attention  of  Stephen  G. 
Kimin,  addressed  to  the  Commissioner 
of  Patents  and  Trademarks,  Washington. 
DC  20231. 

SVPPLEMENTARY  INFORMATION: 

I.  Background 

Legislation  was  introduced,  but  not 
passed,  in  the  103rd  Congress  that 
would  have  required  the  publication  of 
pending  patent  applications.  Both  S. 
1854,  The  Patent  SimpUfication  Act  of 
1994,  and  S.  2488.  The  Patent 
Application  Publication  Act  of  1994, 
had  provisions  directed  to  publishing 
patent  applications  after  18  months 
from  an  application's  earliest  effective 
filing  date.  Copies  of  these  bills  may  be 
obtained  from  the  individuals  identified 
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in  the  "For  Further  Information 
Contact"  section  of  this  notice. 
The  PTO  anticipates  that  legislation 
.    with  an  18-month  publication  provision 
similar  to  S.  1854  and  S.  2488  will  be 
introduced  in  the  104th  Congress,  hi  . 
addition,  the  Secretary  of  Commerce 
and  the  Japanese  Ambassador  to  the 
United  States  have  exchanged  letters  in 
which  the  United  States  committed, 
among  other  things,  to  introduce 
legislation  to  provide  for  the  publication 
of  pending  patent  applications  18 
months  after  their  effective  filing  date. 
The  Japanese  Government  also 
committed  to  significant  changes  in  its 
patent  system.  The  United  States 
committed  to  begin  publishing  patent 
applications  by  January  1. 1996.  If 
Congress  enacts  this  change,  the  PTO 
will  need  to  implement  the  legislation 
quickly  to  meet  the  January  1, 1996, 
date  set  out  in  the  exchange  of  letters. 
In  the  event  legislation  with  an  18- 
month  publication  provision  is  enacted 
next  year,  public  comments  will  greatly 
assist  the  PTO  in  formulating  any  notice 
of  proposed  rulemaking  implementing 
the  legislation.  Specifically,  the  PTO  is 
considering  ways  to  implement  possible 
legislative  changes  which  would  require 
the  PTO  to  publish  all  patent 
applications  at  18  months  from  the 
filing  date,  including  the  earliest  filing 
date  for  which  a  benefit  is  desired  under 
35  U.S.C.  119, 120. 121.  and/or  365.  The 
PTO  would  publish  sufficient 
information  about  pending  applications 
to  enable  a  knowledgeable  reader  to 
determine  whether  the  technology 
described  is  relevant  to  the  reader's 
interest.  If  such  legislation  is  enacted, 
certain  changes  will  be  required  in  the 
way  business  is  conducted  both  with 
and  within  the  PTO.  Accordingly,  it  is 
appropriate  that  the  public  be  given  an 
opportunity  to  comment  prior  to  any 
rules  being  proposed. 

Currently,  national  patent 
applications  are  maintained  in 
confidence  by  the  PTO  until  a  patent  is 
granted  as  required  bv  35  U.S.C.  122.  In 
accordance  with  37  CFR  1.14(a), 
information  regarding  the  status  of  any 
such  application  may  be  given  to  a  third 
party  when  "the  application  has  been 
identified  by  serial  number  in  a 
published  patent  document  or  the 
United  States  of  America  has  been 
indicated  as  a  Designated  State  in  a 
published  international  application,  in 
which  case  status  information  such  as 
whether  it  is  pending,  abandoned  or 
patented  may  be  supphed."  If 
legislation  similar  to  S.  1854  or  S.  2488 
is  enacted  into  law,  all  pending 
applications  filed  on  or  after  the 
effective  date  of  the  legislation,  except 
for  those  under  a  35  U.S.  C.  181  secrecy 


order,  will  be  published  at  18  months 
from  the  earliest  filing  date  for  which  a 
benefit  is  sought,  unless  the  application 
has  afready  issued  as  a  patent. 

The  earliest  filing  date  for  which  a 
benefit  is  sought  for  purposes  of  18- 
month  publication  of  the  application 
should  not  be  confused  with  the  filing 
date  of  an  application  for  purposes  of  a 
20-year  patent  term.  The  date  of  filing 
in  the  legislation  concerning  a  patent 
term  of  20-years  from  the  date  of  filing, 
as  proposed,  is  the  date  on  which  the 
application  was  filed  m  the  United 
States,  or.  if  the  application  contains  a 
specific  reference  to  an  earlier  filed 
application  or  applications  under  35 
U.S.C.  120, 121  or  365(c),  the  date  on 
which  the  earliest  of  such  apphcations 
was  filed.  Although  the  benefit  of  a 
filing  date  under  35  U.S.C.  119,  365(a) 
or  365(b),  including  provisional 
applications  as  provided  for  in  the 
proposed  20-year  patent  term 
legislation,  will  not  be  taken  into 
account  for  purposes  of  a  patent  term  of 
20-years  from  the  date  of  filing,  it  will 
be  taken  mto  account  for  purposes  of 
publication  of  the  application  at  18 
months  fi^m  the  earliest  filing  date  for 
which  a  benefit  is  sought. 

In  order  to  plan  for  implementation  of 
publication  at  18  months,  certain  issues 
must  be  resolved.  For  example:  Wlfiat 
will  be  published?  Will  access  to  the 
application  file  be  available  following 
publication?  How  will  submissions  of 
prior  art  by  third  parties  be  treated? 
Should  there  be  a  fixed  tinie  in  which 
an  applicant  must  claim  priority  under 
either  35  U.S.C.  119  or  120,  or  risk  loss 
of  priority  or  benefit  of  a  previously 
filed  application? 

PTO's  current  plaiming  approach  to 
implement  early  publication  is  to  create 
an  electronic  data  base  which  captures 
the  content  of  the  paper  application  file. 
This  electronic  data  base  will  be  used  to 
provide  a  source  for  (a)  meeting 
publishing  requirements  for  the 
applications,  (b)  providing  a  basis  for 
electronic  searching  and  retrieval  of 
applications,  and  (c)  providing  a  basis 
for  producing  copies  of  the-application 
file.  It  is  currently  contemplated  that  the 
publication  of  an  application  will  take 
the  form  of  publishing  certain  portions 
of  the  information  in  an  application 
necessary  to  identify  the  technical 
subject  matter  of  the  application  (a 
Gazette  Entry)  in  a  separate  Gazette  of 
Patent  Application  Notices,  and  a  one- 
page  paper  dociunent  (a  Patent 
Application  Notice)  containing  similar 
information  will  be  created  for 
placement  in  the  search  files.  It  is 
further  contemplated  that  public  access 
will  be  provided  to  at  least  the 
bibliographical  and  technical  content  of 


the  application  (specification  including 
claims  and  drawings)  upon  publication. 
The  creation  of  an  electronic  data  base 
which  mirrors  the  content  of  the  paper 
application  file  will  provide  the  greatest 
degree  of  pubUc  access  to  the 
application,  while  causing  the  least 
disruption  to  the  examination  process.  It 
is  the  PTO's  intention  to  have  such  an 
electronic  data  base  in  operation  when 
the  proposed  legislation  becomes 
effective.  However,  provisions  for 
providing  access  to  the  paper 
application  file  may  be  necessary  in  the 
event  that  the  electronic  data  base  is  not 
fully  operational  when  applications  are 
first  published.  Accordingly,  some 
access  to  the  paper  application  file  may 
be  necessary  for  a  short  period  of  time. 

U.  Issues  for  Public  Comment 

Any  interested  member  of  the  public 
is  invited  to  testify  and/or  present 
written  comments  on  any  topic  related 
to  18-month  publication.  The  public 
was  invited  to  comment  on  the 
advisability  of  introducing  an  18-month 
publication  procedure  into  the  patent 
system  of  tiie  United  States  in  a  public 
hearing  conducted  in  October  1993. 
Accordingly,  the  public  is  encouraged  to 
,  limit  comments  to  the  procedures  that 
the  PTO  should  adopt  if  an  18-month 
publication  regime  is  enacted. 
Questions  included  at  the  end  of  this 
section  are  intended  to  illustrate  the 
types  of  issues  upon  which  the  PTO  is 
particularly  interested  in  obtaining 
public  comment. 

A.  Creation  of  the  Electronic  Data  Basf 

1 .  Data  Capturing  Operation 

A  data  capturing  operation  will 
enable  the  creation  of  a  data  base 
containing  image  and  text  equivalent  to 
the  content  of  a  paper  application  file. 
It  is  currenUy  contemplated  that  those 
application  materials  not  submitted  in 
tnachine  readable  format  will  be  image 
and/or  optical  character  recognition 
(OCR)  scanned  by  the  PTO  for  entiy  into 
this  electronic  data  base.  The  PTO 
currently  contemplates  that  the  content 
of  the  application  as  originally 
deposited  in  \he  PTO  will  be  captured 
after  the  appUcation  is  serialized,  and 
application-related  materials 
subsequently  submitted  will  be 
captured  after  identification  as  directed 
to  an  existing  application.  Currently,  the 
PTO  accepts,  either  by  hand-carried 
delivery  or  facsimile  transmission, 
application  related  materials  (e.g.,   * 
amendments,  petitions)  in  locations 
other  than  the  central  mailroom  (e.g., 
the  various  Examining  Groups).  Unless 
the  PTO  requires  that  all  official 
application-related  materials  be 
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submittsd  at  a  central  location  (e.g..  the 
.  niaifaixiai).  the  PTO  wffl  have  to  either 
It)  fiiiwaid  such  application-rBlated 
fnateriah  to  a  central  data  capturing 
bciKty.  or  U)  provide  data  capturing 
fecilftias  at  every  location  at  which 
application  material  may  be  filed  in  the 
PTO.  Notwithstanding  the  cost  of  either 
providing  and  operating  niuneroiis  data 
capturing  fadlitiea,  or  routing  all 
application-relaled  materials  to  a  central 
data  capturing  fiKility,  the  PTO  is 
concerned  that  a  decentralized 
operation  will  cause  some  application- 
related  materials  to  elude  capture  onto 
this  data  base.  See  Question  *l. 

2.  Standard  Application  Format 

The  creatkm  of  an  electronic  data  base 
which  mirrors  the  content  of  the  paper 
application  file  will  be  fiKilitated  if 
I>aper  filed  ia  the  PTO  are  either  (1) 
submitted  in  machine  read^ile  format 
or  (2)  specifically  arranged  fcM-  image 
and/or  OCR  scanning  by  the  PTO  for 
entry  into  this  electronic  data  base.  To 
facilitate  the  scanning  of  papers  not 
submitted  in  machine  readable  fonmat. 
the  PTO  is  considering  requiring  some 
type  of  standard  application  format  to 
increase  scanning  accuracy  and 
significantly  reduce  data  capture  costs. 
The  PTO  requests  comments  on  the 
advisability  of  a  standard  format  and  on 
the  type  or  extent  of  a  standard  format. 
This  standard  format  could  take  the 
form  of  (1)  requiring  only  bibliogra^^c 
data  (e.g..  title.  inventOT(s)  name(s). 
ad.dress(es).  etc.),  represmtative, 
correspondence  admess.  priority  claims, 
be  arranged  in  a  standard  format,  (2) 
requiring  biblio^phic  data  and 
portions  of  the  technical  content  of  the 
application  such  as  the  abstract,  claims, 
and  drawings  be  arranged  in  a  standard 
format,  or  (3)  requiring  that  the  entire 
application  be  arranged  in  a  standard 
format.  In  addition,  the  standard  format 
could  include  requiring  standard  paper 
sizes  (8y2  by  11  mches  and/or  A4  only) 
for  all  applkation  papers  and/or 
requiring  (1)  that  ciaims  be  located  on 
a  separate  page  from  the  specification, 
(2)  special  numbering  for  and/or  spacing 
between  each  daim,  or  (3)  that  eadi 
claim  be  located  on  a  separate  page.  See 
Question  f2. 

B.  Publication 

1.  Publication  Content 

The  PTO  has  oonsidered  a  number  of 
options  wgMding  what  the  pre-grant 
publication  might  contain.  These 
optioas  indudad  publishing  the 
followiag: 

i.  Only  the  title  and  certain  limited 
bibliogra(^ical  data. 
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il.  Something  I  imilar  to  what  the 
Official  Gttatte  [  rovides  for  an  Issued 
patent:  a  drawini  figure,  represoitative 
claim  and  ceitafa  bibliogFaphical  data, 
perfaapa  also  inc  iiding  the  abstract  or 
the  abstract  cathi  r  than  a  representative 
claim  (a  Gazrtte  btrv). 

iil.  Theentirei  pphcatlon  as  filed. 

hr.  The  entire  application  file  as  it 
exists  at  a  fixed  mne  before  publication. 

Options  (i)  anq (ii)  contemplate  that, 
subsequent  to  puMication.  access  will 
be  made  avatfamie  on  demand  to  the 
content  of  tl»  m>Bcation  (specification, 
claims  and  drawmgs),  hereinafter 
"application  coment."  as  of  the  filing 
date  or  some  fixep  time  before 
publication. 

Option  (iii)  wo^ld  require  printing  the 
entire  applicatioe  as  filed  (specification, 
claims,  and  dravwngs),  costing 
"  ■"    the! 


substantially 
the  patent,  and 
space  in  the 
space  requiremei 
fa^  greater  than 
option  (iv) 
amount  of  publi: 
present,  it  is ' 
implementatifHi 
access  to  the  a[  _ 
best  serve  the  in 
and  the  public, 
by  keeping  the  { 
a  single  page  ani 


le  as  the  printing  of 
up  considerable 
files.  The  costs  and 
of  option  (iv)  would 
of  option  (iii),  but 
provide  the  greatest 
[ed  information.  At 

that 
option  (ii).  with 
<m  content,  will 
of  both  the  PTO 
will  be  minimized 
iblished  information  to 
the  impact  on  the 
public  and  examiners'  search  files  will 
be  minimal,  as  campaiwl  to  options  (iii) 
and  (iv).  Furthen  sore,  the  information 
provided  by  optii  rn  (ii)  should  be 
sufficient  to  enable  the  reader  to  make 
an  educated  dedtion  as  to  whether 
"detailed  access'!  to  the  application 
itself  is  necesstfl.  Option  (i),  although 
somewhat  lower  in  cost,  would  most 
likely  cause  unnecessary  requests  for 
review  of  the  ap^catim  file  since  the 
published  infornntion  would  be  limited 
to  a  title,  which  ifiay  not  be  reasonably 
indicative  of  the  te(±nical  disclosure  of 
the  application,  much  less  what  is 
actually  being  claimed.  Present  thinking 
is  to  publish  a  Odette  Entry  in  a 
separate  Gazette  if  Patent  Application 
Notices,  provide  access  to  the 
application  contait,  and  create  a  Patent 
Application  Noti^  containing  similar 
information  Cor  placement  in  the  search 
files.  See  Question  #3. 

The  PTO  also  requests  comments  as  to 
whether  separateidelivery  of  a  copy  of 
the  published  application  information, 
i.e.,  the  Gazette  Qitry  or  the  Patent 
Application  Notice,  to  the  applicant  is 
desirable.  As  the  >ublished  information 
will  be  available  n  the  Gazette  of  Patent 
Application  Noti  »s.  and  apph'cants  will 
know  from  their  ( twn  files  what  is 
pubHshed,  it  is  u  idear  that  the 
additional  delive  y  of  a  copy  of  such 


Information  to  the  amilicanl  justifies  the 
additional  costs.,  aad  thus  fees,  for 
providing  such  infbnnatloo.  See 
Question  #4> 

2.  Pnblicati<m  Cut-OfFDete 

The  PTO  is  currently  considering 
establldiing  a  firm  cut-off  date  at  which 
time  applicants  must  dedde  wdiether  or 
not  they  wish  their  applications  to  be 
published,  with  the  only  alternative  to 
publishing  being  ahancfonment  of  the 
application.  PtMent  thinking,  based  on 
experiences  In  the  publishii^  of  patents 
and  SJRa,  is  that  a  cut-off  time  of  15 
months  from  the  earliMt  filing  date  for 
which  a  benefit  is  sought  would  be 
necessary  to  assure  publication  at  18 
months.  An  appBcant  would  have  to 
notify  the  PTO  of  his  or  her  wish  to  not 
publish,  and  thus  abandon,  the 
application  by  this  cut-off  date.  Hie 
PTO  recognizes  that  in  certain  instances 
an  applicant  may  desire  to  maintain  the 
invention  as  a  trade  secret  if  the 
protection  to  be  afforded,  in  light  of  the 
prior  art  considered  by  the  examiner,  is 
limited  in  nature.  Examination  before 
the  examiner  in  most  non-continuing 
United  States  origin  applications  should 
be  concluded,  and  a  first  Office  action 
should  be  issued  in  most  applications, 
by  this  cut-off  date.  Nevertheless,  in 
certain  circumstances,  an  applicant  may 
request  accelerated  examination  such 
that  in  a  non-continuing  United  States 
origin  applicatiOD.  prosecution  before 
the  examiner  should  be  complete  by  the 
cut-off  date. 

3.  Accelerated  Examination 

Currently,  the  PTO  will  accelerate  the 
examination  of  (make  spedal)  an 
application  under  the  conditions  set 
forth  in  37  CFR  1.102,.  as  described  in 
M.P.E  J».  §  706.02  and  Petitioning  to 
Make  Applications  Relating  to 
Biotechnology  Special,  1092  Off.  Gaz. 
Pat.  Office  55  (July  15, 1988).  R  is 
contemplated  that  some  applicants  will 
desire  an  accelerated  examination  of 
their  respective  applications  to  obtain  a 
final  patentability  determination  prior 
to  the  critical  publication  cut-off  date, 
when  an  applicant  must  dedde  whether 
to  have  the  appUcatfon  published.  Of 
course,  increasing  the  number  of 
accelerated  examinatims  may  dimini^ 
the  availability  or  speed  of  accelerated 
examination  to  an  individual  applicant, 
as  there  will  be  more  applications 
receiving  an  accelerate  examination. 
This  will  further  delay  the  examination 
of  applications  not  provided  with 
accelerated  examination.  In  view  of  the 
potential  value  of  an  accelerated 
examinaticm  to  an  individual  applicant., 
thought  must  be  giv«i  as  to  whether  (1) 
the  current  requirements  for  receiving 
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an  accelerated  examination  are 
adequate,  (2)  accelwated  examination 
also  should  be  provided  for  a  substantial 
fee,  or  (3)  there  is  another  alternative 
that  would  meet  the  needs  of  ail 
applicants.  See  Question  *5. 

4.  Recovery  of  Publication  Costs 

The  PTO  estimates  that  82  percent  of 
the  applications  filed  in  Fiscal  1996 
would  be  published  under  the  proposed 
legislation,  and  that  it  would  require 
about  $14  million  in  Fiscal  1996  to 
recover  the  costs  of  publishing  these 
applications  in  accordance  with  option 
(ii)  discussed  above.  If  the  proposed 
legislation  provides  the  flexibility  to  the 
Commissioner  to  recover  the  costs  of 
publication  by  adjusting  the  filing, 
issue,  and  maintenance  fees,  or  by 
charging  a  separate  publication  fee,  or 
by  any  combinatioif  of  these  methoids, 
how  should  this  cost  be  allocated  among 
the  various  fees?  Should  the  cost  of 
publication  be  recovered  through  a 
separate  publication  fee  perse,  or 
should  all  or  part  be  distributed  among 
the  filing,  issue,  and  maintenance  fees? 
In  addition,  fees  assessed  under  35 
U:S.C.  41(a)  and  (b).  such  as  filing,  issue 
and  maint«)ance  fees,  are  subject  to  a 
50  per  cent  small  entity  discount, 
whereas  a  publication  fee  may  or  may 
not  be  subject  to  a  small  entity  discount. 
Accordingly,  the  manner  of  allocating 
the  costs  of  publication  will  dictate  the 
relative  proportion  of  the  costs  paid  by 
large  and  small  entities.  See  Question 
#6. 

5.  Procedures  for  Collecting  a 
Publication  Fee 

If  the  legislation  provides  for  charging 
a  publication  fee,  how  should  the  fee  be 
collected,  and  what  safeguards  should 
be  provided  to  ensure  timely 
publication  and  prevent  unnecessary 
loss  of  potential  patent  rights?  Tlie  PTO 
contemplates  that  sudi  a  publication 
fee,  if  instituted,  will  be  required  prior 
to  15  months  from  the  earliest  filing 
date  for  which  a  benefit  is  sought,  or,  on 
filing,  whichever  is  later,  and  that 
failure  to  timely  submit  this  fee  will 
result  in  abandonment  and 
nonpublication  of  the  application.  The 
PTO  may  institute  a  regimen  under 
which  (1)  an  application  will  not  be 
published  unless  the  applicant 
affirmatively  requests  publication  by 
paying  the  publication  fee,  or 
alternatively,  (2)  an  application  will  be 
published  unless  the  applicant 
affirmatively  indicates  that  the 
application  is  not  to  be  published, 
regardless  of  whether  tlw  publication 
fee  is  timely  submitted.  The  PTO- 
recognizes  that  provisions  for  the 
••cceptance  of  an  unavoidably/ 


unintentionally  delayed  payment  of  this 
fee,  vis-a-vis  37  CFR  1.316,  would  be 
desirable. 

Under  either  option,  any  applicant 
who  did  not  timely  submit  the 
publication  fee  must  petition  for 
acceptance  of  a  late  pubUcation  fee  to 
revive  the  application.  Under  option  (2), 
the  costs  of  publishii^  applications 
lacking  the  publication  fee,  but  also 
lacking  an  affirmative  statement  that  the 
applicant  does  not  desire  publication, 
will  be  passed  to  other  applicants, 
unless  the  application  is  subsequently 
revived;  however,  this  option  will  avoid 
the  delay  in  pubUcation  inherent  where 
an  application  is  not  published  until  a 
delayed  publication  fee  is  submitted  for 
the  apphcation.  See  Question  #7. 
Finally,  there  is  a  question  as  to  whether 
the  PTO  should  develop  (HDcedures  for 
the  withdrawal  (and  abandonment)  of 
an  application  from  publication 
subsequent  to  payment  of  the 
publication  fee. 

C.  Priority  Ri^ts 

It  had  been  proposed  in  S.  2488  that 
"each  application  for  patent  shall  be 
published  *  *  *  as  soon  as  possible 
after  the  expiry  of  a  period  of  18  months 
from  the  earUest  filing  date  for  which  a 
benefit  is  sought  under  this  title."  Both 
35  U.S.C.  S§  119  and  120,  as  proposed 
in  S.  2488,  provided  that  the 
Commissioner  (PTO)  may  determine  the 
period  within  which  a  claim  for  priority 
must  be  filed;  however,  35  U.S.C  119  " 
expressly  requires  that  this  period  be 
during  the  pendency  of  the  application. 
To  enable  the  PTO  to  publish 
applications  as  soon  as  possible  after  18 
months  from  the  earliest  priority  date, 
the  PTO  must  be  aware  of  any  claims  for 
priority  under  35  U.S.C.  119  or  120  as 
early  as  possible,  preferably  on  filing  of 
the  application.  The  PTO  contemplates 
requiring  appUcants  to  state  any  claim 
for  priority  under  35  U.S.C.  119  or  120 
on  filing,  but  accepting  late  claims  for 
priority  with  a  surcharge.  The  PTO 
further  contemplates  establishing,  by 
regulation,  a  fixed  period,  such  as 
within  3  months  of  filing,  within  which 
late  claims  for  priority  under  35  U.S.C. 
119  or  120  will  be  accepted  with  a 
surcharge  to  avoid  the  loss  of  such  claim 
for  priority.  The  time  period  for 
claiming  priority  under  35  U.S.C.  119 
should  be  distinguished  from  the  time   • 
period  for  perfecting  sudi  daims,  i.e., 
submitting  a  certified  copy  of  the 
priority  document,  which  would  remain 
as  set  forth  in  37  CFR  1.55(a).  hi  view 
of  the  potential  for  delaying  the 
publication  of  an  apphcation  by 
delaying  the  filing  of  a  clmm  for 
priority,  the  PTO  is  considering  a 
requirement  that  any  late  daim  for   ' 


priority  be  accompanied  by  a  verified 
statement  that  the  delay  in  submitting 
such  claim  was  unintentional.  See 
Question  #8. 

D.  Prior  Art  Effect  of  Published 
Application 

It  had  been  proposed  in  S.  2488  that 
35  U.S.C.  102(e)  will  indude  "an 
application  for  patent,  published 
pursuant  to  section  122(b),  by  another 
filed  in  the  United  States  before  the 
invention  thereof  by  the  applicant  for 
patent"  within  its  scope.  Accordingly,  a 
published  application  would  have 
constituted  prior  art  under  35  U.S.C. 
102(e)  by  the  express  terms  in  S.  2488. 
A  pubUshed  application  will  also 
constitute  prior  art  for  its  entire 
disclosure  as  a  '■printed  publication" 
under  35  U.S.C  102(a)  and  (b)  as  of  its 
publication  date.  TTius,  a  published 
application  would  have  constituted 
prior  art  under  35  U.S.C  102(e)  by  the 
express  terms  in  S.  2488  as  of  its  fibng 
date,  and  also  it  would  constitute  prior 
art  under  35  U.S.C  102(a)  and  (b)  as  of 
its  publication  date.  Of  course,  the 
published  application  also  would  be 
available  as  prior  art  under  35  U.S.C. 
103.  While  the  PTO  does  not  currently 
contemplate  pubUcation  of  the  entire 
application,  the  appUcation  content  will 
be  accessible  to  the  public.  In  addition, 
the  Gazette  Entry  in  the  Gazette  of 
Patent  AppUcation  Notices  wiU 
categorize  the  appUcation  (title,  abstract 
and/or  claim,  U.S.  classification)  so  as  " 
to  make  the  application  sufficiently 
accessible  to  those  interested  in  the  art. 
In  re  Hall,  781  F.2d  897,  900,  228  USPQ 
453.  456  (Fed.  Cir.  1986);  see  also.  In  re 
Wyer.  655  F.2d  221,  210  USPQ  790 
(CCPA  1981)  (appUcation  available  to 
the  public  as  prior  art,  with  an  abstract, 
claim,  and  classification  published); 
and  compare.  In  re  Cronyn,  890  F.2d 
1158, 13  USPQ2d  1070  (Fed.  Cir.  1989) 
(undergraduate  student  thesis  not 
available  as  prior  art  where  the  thesis, 
while  accessible  to  the  public,  was 
indexed  or  categorized  only  by  the 
author's  name,  rather  than  by  subject 
matter). 

As  discussed  above,  it  is  currently 
contemplated  that  a  Patent  AppUcation 
Notice  will  be  placed  in  the  search  files. 
The  PTO  is  undedded  as  to  whether 
this  Patent  AppUcation  Notice  should 
be  removed  from  the  search  files  if  and 
when  the  application  issues  as  a  patent, 
or  whether  to  include  publication 
information  on  the  issued  patent.  See 
Question  •9. 
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E.  Access  to  Published  Applications 
1.  Degree  of  Access 

Providing  the  public  with  access  to 
the  application  content  as  originally 
filed  will  serve  the  legislative  purpose 
of  more  rapid  dissemination  of  the 
technical  content  of  a  patent 
application.  Additional  access  to  papers 
filed  by  an  applicant,  or  issued  by  the 
pro,  will  not  add  to  the  disclosure  of 
the  technical  content  of  an  application, 
but  would  be  useful  for  (1)  determining 
the  metes  and  bounds  of  the  invention 
claimed  in  an  application,  such  that 
persons  could  ascertain  their  potential 
liability  for  infringement  should  the 
application  issue  as  a  patent,  and  (2) 
participating  in  the  prosecution  of  the 
application,  e.g.,  submitting  prior  art  or 
a  protest  in  the  application.  Unless  the 
contemplated  electronic  data  base  is  in 
operation  when  the  proposed  legislation 
becomes  effective,  or  contingency 
arrangements  permitting  equivalent 
access  to  the  application  content  are 
developed,  any  access  to  a  pending 
application  will  require  the  removal  of 
the  application  file  from  the  examiner  to 
allow  copying  of  the  accessible  portions. 
The  degree  ofaccess  provided  to 
pending  applications  may  well  have  an 
adverse  impact  on  the  examination 
process  by  increasing  the  pendency  of 
applications.  Balancing  the  desires  for 
reasonable  access  to  applications 
subsequent  to  publication  vrith  the 
continued  desirability  for  limiting  ' 
pendency  of  applications,  the  PTO 
currently  contemplates  that  access  will 
be  limited  to  the  content  of  the 
originallv  filed  application  papers  as 
amended  prior  to  the  15th  month  from 
the  earliest  filing  date  for  which  a 
benefit  is  sought,  or,  on  filing, 
whichever  is  later.  In  other  words, 
publication  of  the  application  at  18 
months  would  entitle  any  member  6f 
the  public  to  purchase  a  copy  of  the 
application  (specification,  claims,  and 
drawings)  as  amended  at  a  point  in  time 
prior  to  publication.  Other  options 
regarding  access  to  the  application  file 
after  publication  include  access  to  the 
entire  content  of  the  application  file 
from  filing  up  to  the  date  of  publication, 
or  continuing  access  to  the  application 
file  after  publication,  including  all 
papers  contained  in  the  file  wrapper 
from  filing  to  grant  to  the  patent.  As 
access  is  increased,  more  information 
about  the  court  of  prosecution  is 
available  to  the  public,  but  the 
opportunity  for  disruption  of  the 
examination  process,  and  the 
opportunity  for  increased  costs  and 
pendency,  also  increases.  See  Question 
#10.  Finally,  the  PTO  also  requests 
comments  on  whether,  subsequent  to 


publication,  acc(  ss  should  be  provided 
to  (1)  the  assigm  lent  records  of  an 
application,  or  (:  )  the  deposit  of 
biological  mater  als  as  set  forth  in  37 
CPR  1.802  et  sed  See  Questions  #11  and 
#12.  The  PTO  a^ntly  contemplates 
that  access  fees,  Either  for  copying  the 
paper  application  file,  or  searching  and 
copying  information  fit>m  an  electronic 
data  base,  will  b*  required  to 
compensate  for  tpe  costs  of  providing 
these  services. 

2.  Submission  o:  Amendments 

The  current  pi  x:edures  for  entering 
amendments  inti  i  applications 
sometimes  cause  errors  in  the  entry  of 
amendments  into  applications  and  in 
the  printing  of  aaplications  as  patents. 
To  facilitate  the  i  iccurate  entry  of 
amendments  inti  i  applications  and  the 
printing  of  appli  ations  as  patents,  as 
well  as  the  unde  standing  of  the 
applications  (sp<  cification,  claims,  and 
drawings)  by  a  p  »rson  seeking  access, 
the  PTO  is  also  c  snsidering  altering  the 
current  procedui  bs  for  entering 
amendments  int(  i  applications.  The 
procedures  for  ei  itering  amendments 
into  an  applicati^  m  could  take  the  form 
of  requiring  (a)  substitute  paragraphs  of 
specification  and  the  complete  rewriting 
of  any  amended  ^laim,  (b)  substitute 
pages  or  sheets  a  specification, 
drawings  or  claii  is,  or  (c)  replacement 
of  the  entire  app  ication.  See  Question 
#13. 

F.  Third  Party  At  tivity 

The  current  pr  )test  practice  as 
provided  for  in  3  7  CFR  1.291  and 
M.P.E.P.  Section  1901  et  seq.  requires 
that  the  protest  h  lentify  the  application 
under  protest  by  application  number  or 
serial  number  an  1  filing  date  and 
include  a  listing  if  all  patents, 
publications  or  c  ther  information  relied 
upon,  a  concise  ( xplanation  of  the 
relevance  of  eacq  listed  item.  anJEnglish 
translation  of  no0-English  language 
documents  and  be  accompanied  by  a 
copy  of  each  doomient.  In  addition,  the 
protest  papers  mjist  reflect  that  a  copy 
of  the  same  has  oeen  served  upon  the 
applicant  or  upon  the  applicaiit's 
attorney  or  agentjof  record,  or  be  filed 
with  the  PTO  in  duplicate  in  the  event 
that  service  is  not  possible.  It  is 
important  that  ady  protest  against  a 
pending  applicanon  specifically 
identify  the  application  with  as  much 
detail  as  possibla 

In  1974.  a  Trial  Voluntary  Protest 
Program  (TVPP),  which  included  two 
trial  programs,  w^s  undertaken  by  the 
PTO.  A  total  of  6,745  applicants  were 
given  the  opportunity  to  participate  in 
the  TVPP.  In  response,  1,970  or  29.2 
percent  of  the  applicants  elected  to 


participate.  Protests  were  subsequently 
filed  in  128,  or  6.5  percent,  of  the  1,970 
published  applications.  Prosecution  was 
re-opened  in  eighty,  or  62.5  percent,  of 
the  protested  applications.  The 
pendency  of  published  applications 
which  were  not  protested  was  delayed 
by  6  to  8  months.  The  pendency  of 
protested  applications  was  further 
delayed  for  varying  periods. 

As  noted  above,  6.5  percent  of  all  of 
the  TVPP  applications  were  protested.  If 
we  assume  that  ten  (10)  percent  of  the 
published  applications  are  protested 
this  would  lead  to  a  dramatic  increase 
of  protests.  In  fact,  the  ten  (10)  percent 
figure  may  be  on  the  low  side,  since  the 
claims  in  the  TVPP  applications  were  in 
allowable  condition.  As  of  the 
contemplated  cut-offdate,  many  of  the 
applications  may  not,  as  yet,  have 
isolated  the  metes  and  bounds  of 
allowable  subject  matter. 

The  PTO  requests  comments  as  to 
when  the  submission  of  prior  art  by 
third  parties  should  be  permitted 
subsequent  to  publication  of  the 
application.  Traditionally,  applications 
are  maintained  in  secrecy  during  their 
entire  prosecution,  thus  rendering  the 
entire  prosecution  of  an  application  ex 
parte.  Nevertheless,  the  third  party 
submission  of  prior  art  may  improve  the 
quality  of  issued  patents  by  providing 
examiners  with  the  best  prior  art. 
Should  it  be  considered  desirable  to 
substantially  maintain  the  ex  parte 
nature  of  application  prosecution,  it  is 
imclear  as  to  what  limits  should  be 
placed  on  the  submission  of  prior  art  by 
third  parties. 

As  the  prosecution  of  an  application 
may  be  closed  (under  final  rejection  of 
Notice  of  Allowance)  at  the  time  of 
publication,  the  time  periods  for  the 
submission  or  prior  art  by  third  parties 
must  be  limited  to  avoid  delays  in 
prosecution.  In  addition,  the  PTO 
requests  comments  on  whether  to  stay 
the  proceedings  for  a  set  period 
following  the  publication  of  the 
applications  to  permit  the  third  party 
submission  of  prior  art.  Providing  any 
time  period  subsequent  to  the 
publication  of  an  application  for  the 
submission  of  prior  art  by  third  parties 
could  result  in  the  reopening  of 
prosecution  in  an  application.  Such 
continued  prosecution  of  applications, 
if  permitted,  would  lead  to  increases  in 
pendency,  the  averse  effects  of  which 
will  be  fiirther  exacerbated  under  a  20- 
year  patent  term  regime. 

If  the  submission  of  prior  art  in  a 
pending  application  by  third  parties  is 
considered  desirable,  what  procedures 
should  be  adopted  to  accommodate 
such  submission  and  take  advantage  of 
its  potential  benefits?  In  addition,  a 
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specific  time  period.  e.g..  the  earlier  of 
the  mailing  of  a  Notice  of  Allowance  in 
the  application  or  two  months  after 
publication  of  the  application,  must  be 
established  during  which  prior  art  may 
be  submitted  to  ensure  its  consideration. 
The  PTO  currently  contemplates  that 
pnor  art  submitted  outside  this  time 
«     period  by  third  parties  would  simply  be 
placed  in  the  application  file.  Finally, 
the  PTO  does  not  currently  contemplate 
providing  third  parties  with  any 
opportunity  that  would  amount  to  an 
opposition  proceeding.  See  Question 
#14 

m.  Questions 

1  Should  the  PTO  require  that  all 
official  application-related  materials  be 
delivered  to  a  central  location? 
Specifically,  what  problems  would  a 
requirement  that  all  official  application- 
related  materials  be  delivered  to  a 
central  location  cause? 

2  Should  the  PTO  adopt  a  standard 
application  format?  If  so,  what  portions 
of  the  application  papers  should  the 
PTO  require  be  submitted  in  a  standard 
size  and/or  format,  and  what  sanction 
.eg.,  surcharge)  should  be  estabfisbed 
for  the  failure  to  comply  with  these 
requirements? 

3  Assuming  that  the  entire 
application  is  not  pubUshed.  what 
information  concerning  the  application 
should  be  published  in  the  Gazette  of 
Patent  Application  Notices? 

4  Should  the  patent  applicant  receive 
a  copy  of  the  published  appUcation — 
either  published  notice  and/or 
application  content  at  time  of 
publication'' 

5.  Should  the  PTO  permit  an 
accelerated  examination?  If  so,  under 
what  conditions' 

6.  Since  the  cost  for  publishing 
applications  must  be  recovered  from 
fees,  how  should  the  cost  of  publication 
be  allocated  among  the  various  fees, 
mcluding  the  possibility  of  charging  a 
separate  publication  fee? 

7  Should  the  PTO  require  an 
affirmative  communication  from  a 
patent  apphcant  indicating  that  the 
applicant  does  not  wish  the  appUcation 
to  be  published,  or  should  failure  to 
timely  submit  a  publication  fee  be  taken 
as  mstruction  not  to  publish  the 
application?  That  is,  should  an 
application  be  published  imless  the 
applicant  affirmatively  indicates  that 
the  application  is  not  to  be  published, 
regardless  of  whether  a  publication  fee 
has  been  submitted?  What  latitude 
should  the  PTO  permit  for  late 
submission  of  a  publication  fee' 

8.  The  delayea  filing  of  either  a  claim 
for  pnority  imder  35  U.S.C.  1 19  or  120 
mav  result  in  tHMelayed  publication  of 


the  application.  Should  priority  or 
benefit  be  lost  if  not  made  within  a 
reasonable  time  after  filing?  What 
latitude  should  the  PTO  permit  for  late 
claiming  of  priority  or  benefit? 

9.  Once  the  patent  has  issued,  should 
the  paper  document  containing 
information  similar  to  that  published  in 
the  Gazette  of  Patent  Application 
Notices,  i.e..  the  Patent  Application 
Notice,  be  removed  from  the  search 
files,  and  should  publication 
information  be  included  on  the  issued 
patent? 

10.  After  publication,  should  access  to 
the  content  of  the  application  file  be 
limited  to  the  originally  filed 
application  papers?  If  not,  what  degree 
ofaccess  should  be  permitted?  Should 
access  be  limited  to  the  content  before 
publication,  or  should  it  extend  to 
materials  added  after  publication? 

11.  After  publication, should 
assignment  records  of  a  published 
application  also  be  made  accessible  to 
the  public? 

12.  After  publication,  should  access 
include  the  deposit  of  biological 
materials  as  set  forth  in  37  CFR  1.802  et 
seq.'f 

13.  What  types  of  problems  will  be 
encountered  if  all  amendinents  must  be 
made  by  (a)  substitute  paragraphs  and 
claims,  (b)  substitute  pages,  or  (c) 
replacement  of  the  entire  applicatioa? 

14.  Should  protest  procedures  be 
modified  to  permit  the  third  party 
submission  of  prior  art  only  prior  to  a 
specific  period  after  publication  of  the 
application?  What  action  should  be 
taken  with  respect  to  untimely 
submissions  by  a  third  party? 

Dated:  December  5. 1994. 

Michael  K.  Kirk. 

Deputy  Assistant  Secretary  of  Commerce  and 
Depu  ty  Commissioner  of  Patents  and 
Trademarks. 

[PR  Doc.  94-30311  Filed  12-9-94;  8  45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47 CFR  Partes 

[CC  Docket  No.  87-266;  FCC  94-269] 

Telephone  Company-Cable  Television 
Cross-Ownership  Rules,  and 
Regulatory  Procedures  for  Video 
Dialtone  Service 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  In  a  Third  Further  Notice  of 
Proposed  Rulemaking  in  Common 


Carrier  Docket  87-266,  the  Commission 
requested  information  and  comment  on: 
Mechanisms  for  addressing  the  apparent 
short-term  constraints  on  the 
expandability  of  analog  channel 
capacity;  modifications  to  the 
Commission's  prohibition  on 
acquisition  of  cable  facilities  and  a 
corresponding  modification  to  the 
Commission's  non-ownership  affiliation 
rules;  proposals  that  the  Commission 
require  or  permit  local  exchange  carriers 
(LECs)  to  provide  preferential  video 
dialtone  access  or  rates  to  certain  classes 
of  video  programmers:  and  possible 
changes  to  the  Commission's  rules 
governing  pole  attachments  and  conduit 
.  rights.  Each  of  the  comment  and 
information  requests  described  herein      g 
are  necessary  to  enable  the  Commission 
to  consider  ftirther  refinements  to  its 
existing  rules  and  policies  governing 
video  dialtone. 

DATES:  Comments  must  be  submitted  on 
or  before  December  16, 1994.  Reply 
comments  are  due  on  January  17, 1995. 
ADDRESSES:  Comments  and  Reply 
Comments  may  be  mailed  to  the  Office 
of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Jackson  (202)  418-1593  or  Gary  Phillips 
(202)  418-1573,  Common  Carrier 
Bureau,  Policy  and  Program  Planning 
Division. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Third  Further  Notice  of 
Proposed  Rulemaking  in  Common 
Carrier  Docket  87-266:  Telephone 
Company-Cable  Television  Cross- 
Ownership  Rules,  Sections  63.54-63.58, 
adopted  October  20, 1994,  and  released 
November  7, 1994.  The  complete  text  of 
this  Third  Further  Notice  of  Proposed 
Rulemaking  is  available  for  inspection 
and  copying,  Monday  through  Friday,  9 
a.m.-4:30  p.m.,  in  the  FCC  Reference 
Room  (Room  239),  1919  M  Sti«et,  NW.. 
Washington,  DC  20554.  The  complete 
text  of  the  Third  Further  Notice  of 
Proposed  Rulemaking  may  also  be 
purchased  bom  the  Commission's  copy 
contractor.  International  Transcription 
Services,  2100  M  Sti«et  NW.,  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Sjrnopsis  of  Tliiid  Further  Notice  of 
Proposed  Rulemaking 

A.  Capacity  Issues 

1.  In  its  Section  214  application,  GTE 
Service  Corporation  (GTE)  has  proposed 
a  video  dialtone  system  that  would 
make  extensive  use  of  digital  capacity. 
GTE  proposes  a  platform  with 
approximately  168  compressed  digital 
channels,  80  analog  chamiels,  and  4 
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reverse  analog  channels.  Progranuner- 
customers  on  GTE's  platform  would 
have  the  option  of  delivering  to  GTE  an 
analog  signal  or  a  digital  signal.  If  a 
programmer-customer  delivered  an 
analog  video  signal,  GTE  would  either 
modulate  this  signal  onto  an  analog 
channel,  or  encode  and  multiplex  this 
signal  input  onto  a  digital  bit  stream. 
The  analog  signal  or  digital  bit  stream 
would  thMi  be  delivered  over  the  video 
dialtone  network.  To  access  all  channels 
and  services  offered  on  the  platform. 
GTE's  proposal  requires  end  user 
subscribers  to  purchase  or  rent  a  set-top 
converter,  both  because  the  converter  is 
needed  to  view  compressed  digital 
video  signals  on  today's  televisions  and 
because  some  channels  may  be 
encrypted. 

2.  The  Commission  sought  comment 
on  the  merits  of  the  GTE  approach  or  . 
some  variation  of  it  as  a  way  of  meeting 
its  capacity  and  expandability  goals. 
Parties  commenting  on  this  approach 
should  address,  in  particular,  the 
technical,  economic,  and  operational 
feasibility  of  digital  equipment  and 
facilities.  For  example,  the  Commission 
sought  comment  on  whether  digital 
compression  and  transmission 
equipment  will  be  commercially 
available  on  a  broad  scale  in  the  near 
future,  and  on  the  quality  of  compressed 
digital  video.  The  Commission  also 
sought  comment  on  the  costs  of  digital 
equipment.  Likewise,  the  Commission 
sought  comment  on  the  cost  of  set-top 
converters  and  on  whether  and  when, 
given  these  costs,  it  should  require  LECs 
to  employ  all-digital  video  dialtone 
systems.  In  addition,  the  Commission 
sought  comment  on  the  impact  of  such 
an  approach  on  low-income  subscribers. 

3.  The  Commission  also  sought 
comment  on  methods  or  arrangements 
for  promoting  more  efficient  use  of 
analog  channel  capacity.  In  order  to 
make  more  efHcient  use  of  this  analog 
capacity,  and  to  comply  with  the 
Commission's  rules,  four  LECs  have 
proposed  "chaimel  sharing 
arrangements."  The  stated  purpose  of 
these  analog  channel  sharing 
mechanisms  is  to  maximize  use  oP 
analog  capacity  by  avoiding  carriage  of 
the  same  video  programming  on  more 
than  one  analog  channel,  thereby 
making  video  dialtone  more  attractive 
and  available  to  multiple  video 
programmers,  and  more  marketable  to 
consumers.  Generally,  channel  sharing 
arrangements  would  make  available  to 
all  programmer-customers  subscribing 
to  the  basic  platform  the  programming 
on  shared  individual  channels  or  blocks 
of  channels.  In  turn,  the  shared 
channels  could  be  made  part  of  the 
programmers'  general  service  offering. 


4.  The  Commiss  on  tentatively 
concluded  that  clu  nnel  sharine 
mechanisms,  if  pre  perly  structured,  can 
offer  signiGcant  be  lefits  to  consumers, 
programmer-custofiers,  and  video 
dialtone  providers^  while  remaining 
consistent  with  the  requirements  of  the 
cross-ownership  pi  ovisions  of  the  1984 
Cable  Act.  For  exai  iple,  these 
arrangements  couli  increase  the  number 
of  video  programmBrs  on  the  platform, 
thus  creating  diveiie  programming 
options.  In  additioa,  they  would  enable 
multiple  video  programmers  to  offer  full 
service  packages  taconsumers.  Channel 
sharing  arrangemeats  would  also 
maximize  use  of  the  platform  by 
progranrnier-customers,  thereby 
benefitting  video  dialtone  providers. 

5.  At  the  same  tiiie.  the  Commission 
recognized  that,  defending  upon  how 
they  are  structured!  these  arrangements 
can  raise  significai*  legal  and  policy 
issues.  The  Commi$sion  believes  that 
the  public  interest  Would  be  well-served 
by  the  establishmeit  of  specific  rules 
and  policies  to  gov4m  channel  sharing 
arrangements.  To  tlis  end.  the 
Commission  sought  comment  on  the 
following  issues:  First,  if  channel 
sharing  is  permitted,  who  should 
structure  or  admin^ter  shared 
channels — ^the  LEC;  a  programmer- 
customer,  a  consortium  of  programmer- 
customers,  or  an  in  lependent  third 
party?  In  this  regan  ,  the  Commission 
sought  comment  or  the  role  that  LECs 
may  play  in  structifring  or  administering 
channel  sharing  armngements  without 
violating  the  cross-ownership 
provisions.  If  the  C(>mmission  were  to 
conclude  that  vide<  programmers 
should  play  a  role  i  i  administering 
shared  channel  m«  hanisms,  it  also 
proposed  to  modifj  its  rule  prohibiting 
video  programmers  from  jointly 
operating,  with  a  L  :C,  a  basic  video 
dialtone  platform.  J  econd,  what  criteria 
should  be  used  to  s  dect  the  shared 
channel  administra  or?  Third,  how 
should  programmir  g  be  selected  for  the 
shared  channels?  Fourth,  the 
Commission  sought  comment  on  the 
terms  and  conditioils  on  which  shared 
channels  should  be  made  available  to 
programmer-custon  ers.  Finally,  the 
Commission  sought  comment  on  any 
other  relevant  issue  regarding  channel 
sharing  arrangemen  ts.  The  Commission 
does  not  intend  at  t  lis  time  to  prescribe 
one  kind  of  sharingarrangement,  but  to 
establish  rules  and  policies  that  will 
ensure  that  any  sue  i  arrangement  will 
further  the  public  ii  terest  and  remain 
consistent  with  the  1984  Cable  Act.  Nor 
does  it  intend  to  dejier  consideration  of 
Section  214  applications  proposing 
channel  sharing  arr  ingements  pending 


the  development  of  rules  and  policies 
governing  such  arrangements.  Rather, 
the  Commission  virill  address  those 
proposals  on  a  case-by-case  basis. 
Section  214  authorizations  will, 
however,  be  conditioned  on  compliance 
with  any  subsequent  rules  that  the 
Commission  may  adopt  with  respect  to 
channel  sharing  mechanisms. 

B.  Modifications  to  the  Commission's 
Prohibition  on  Acquisition  of  Cable 
Facilities 

6.  The  Commission  also  sought 
comment  on  possible  modifications  to 
its  prohibition  on  the  acquisition  by 
telephone  companies  of  cable  facilities 
in  their  telephone  service  area  for 
provision  of  video  dialtone.  The 
Commission  noted  that  while  this 
prohibition  generally  promoted 
facilities-based  competition  for  video 
services,  the  prohibition  serves  little 
purpose  in  markets  that  are  incapable  of 
supporting  two  video  delivery  systems. 
Indeed,  the  Commission  expressed 
concern  that  in  these  markets,  the 
prohibition  would  preclude  the 
establishment  of  video  dialtone  service, 
denying  consumers  its  benefits. 

7.  The  Commission  therefore  sought 
comment  on  appropriate  modifications 
to  its  prohibition  that  would  permit 
acquisitions  of  cable  facilities  in 
markets  in  which  two  wire-based  multi- 
channel video  delivery  systems  are  not 
viable,  while  preserving  the  ban  in  other 
markets.  Specifically,  the  Commission 
sought  comment  on  criteria  that  would 
permit  it  to  identify  those  markets  in 
which  two  wire-based  multi-channel 
video  delivery  systems  would  likely  not 
be  viable. 

8.  The  Conunission  proposed  to 
amend  its  prohibition  so  that  LECs 
would  be  permitted  to  purchase  cable 
facilities  in  markets  that  meet  these 
criteria.  Alternatively,  these  criteria 
could  serve  as  the  basis  for  a 
presumption  that  a  request  for  waiver  of 
the  prohibition  would  be  granted.  The 
Commission  tentatively  concluded  that 
LECs  proposing  to  purchase  cable 
facilities  in  their  service  area  must 
identify  the  facilities  to  be  purchased  in 
their  Section  214  application  and 
demonstrate  that  the  area  served  by 
those  facilities  meets  the  Commission's 
established  criteria.  The  Commission 
sought  comment  on  these  proposals  and 
on  any  other  proposals  parties  might 
offer  Oiat  would  accomplish  the  same 
ends. 

9.  The  Commission  also  proposed  to 
amend  its  rules  to  permit  LECs  and 
cable  operators  jointly  to  construct  a 
video  dialtone  system  in  those  areas  in 
which  the  Commission  permits  LECs  to 
acquire  cable  facilities  fdf  use  in 
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providing  video  diahone.  Permitting 
joint  construction  of  video  dialtone 
systems  in  such  areas  and  shared  costs 
of  video  dialtone  nii^t,  in  fact, 
encourage  the  deployment  of  advanced 
facilities  in  areas  that  otherwise  might 
lack  them.  The  Commission  sought 
comment  on  its  proposal  to  permit  joint 
construction  of  video  dialtone  systems 
in  areas  in  which  the  acquisition  ban  is 
lifted. 

C.  Preferential  Access  Proposals 

10.  The  Commission  sought  comment, 
first,  on  whether  it  legally  can.  and 
should,  mandate  preferential  video 
dialtone  treatment  for  commercial 
broadcasters  or  for  certain  classes  of 
PEG  or  not-for-profit  video 
programmers.  "The  Commission  has 
authorized  preferential  treatment  of 
certain  classes  of  consiuners  when  such 
treatment  is  justified  by  a  compelling 
showing  of  need  and  public  policy 
concerns.  The  Commission  invited 
parties  to  comment  on  whether  there  are 
public  policy  reasons  to  mandate 
preferential  treatment  for  commercial 
broadcasters,  or  for  certain  types  of  PEG 
or  not-for-profit  programmers,  such  as. 
for  example,  noncommercial 
educational  programmers.  Parties 
addressing  this  issue  were  instructed  to 
describe  any  such  reasons  with 
specificity,  as  well  as  the  adequacy  or 
inadequacy  of  alternative  means  of 
providing  public  support  for  such 
programmers,  such  as  grants  and  direct 
subsidies.  Parties  were  also  instructed  to 
address  whether  mandated  preferences 
for  certain  types  of  programmers  would 
be  consistent  with  the  First  Amendment 
and  the  Supreme  Court's  decision  in 
Turner  v.  FCC,  as  well  as  with  Title  II 
of  the  Act,  including  Sections  201(b) 
and  202(a). 

11.  The  Commission  also  invited 
parties  to  suggest  a  definition  of  the 
programmers  they  believe  any  such 
mandate  should  cover.  Specifically,  to 
the  extent  that  any  policy  of  preferential 
treatment  would  be  based  upon  a 
finding  of  need,  the  Commission  sought 
comment  on  how  such  a  policy  could  be 
fashioned  to  target  not-for-profit  video 
programmers  most  in  need  of 
preferential  treatment.  The  Commission 
also  sought  comment  on  appropriate 
affiliation  rules  that  might  be  part  of  any 
such  need-based  test  to  ensure  that 
video  programmers  that  have  certain 
affiliations  with  nonquaUfying  entities 
do  not  receive  preferential  treatment.  In 
addition,  the  Commission  sought 
comment  on  whether  preferential 
treatment  should  be  available  to  any 
not-for-profit  programmer  meeting  a 
means  test  or  to  only  those  programmers 
offering  certain  types  of  programming. 


such  as  educational  programming. 
Parties  should  also  address  the  First 
Amendment  implications  of  any  such 
classifications,  as  well  as  how  such 
classifications  would  be  administered. 
For  example,  parties  should  discuss 
whether  a  LEG  role  in  determining 
eligibiUty  of  specific  video  programmers 
for  preferential  treatment  would  be 
consistent  with  the  common  carrier 
framework  governing  video  dialtone,  the 
cross-ownership  provisions  of  the  1984 
Cable  Act.  and  relevant  case  law. 

12.  Finally,  the  Commission  sought 
comment  on  the  type  and  amount  of 
preference  that  should  be  mandated,  in 
the  event  that  it  decided  to  prescribe 
preferential  treatment  for  certain 
programmers.  Parties  should  address,  in 
particular,  whether  preferential  access  is 
necessary,  or  whether  discounted  rates 
alone  would  meet  pubUc  policy  goals. 
Parties  should  also  address  how  much 
of  a  preference  should  be  granted.  For 
example,  parties  advocating  preferential 
rates  should  address  how  those  rates 
should  be  calculated.  The  Commission 
noted  that  one  possibility  would  be  to 
base  preferential  rates  on  an  incremental 
cost  standard,  whereby  video 
programmers  eUgible  for  preferences 
would  pay  only  for  the  incremental 
costs  tothe  LEG  of  providing  channel 
capacity  to  such  programmers.  The 
Commission  sought  comment  on  this 
proposal  and  on  any  other  proposal  for 
implementing  a  preferential  treatment 
policy. 

13.  The  Commission  sought  comment, 
second,  on  whether  to  permit  LECs 
voluntarily  to  provide  certain 
programmers  with  preferential 
treatment  on  LEG  video  dialtone 
platforms.  The  Commission  sought 
comment  on  these  "will  carry" 
proposals.  In  addition,  the  Commission 
sought  comment  on  whether  it  should 
permit  LECs  voluntarily  to  provide 
other  forms  of  preferential  treatment. 
For  instance,  should  the  Commission 
permit  LECs  to  offer  preferential  access 
or  rates  only  to  not-for-profit  video 
programmers?  Should  the  Commission 
permit  LECs  to  reserve  capacity  for  local 
broadcast  stations  and  PEG 
programmers  at  reduced  rates?  With 
respect  to  all  proposals  for  voluntary 
LEC  provision  of  preferential  treatment, 
the  Commission  sought  comment  on 
whether  a  permissive  policy  toward 
preferential  access  to  video  dialtone 
would  be  consistent  with  the  First 
Amendment  and  the  Supreme  Court's 
decision  in  Turner  v.  FCC.  The 
Commission  also  sought  comment  on 
whether  these  proposals  would  or  could 
be  consistent  with  Sections  201(b)  and 
202(a)  of  the  Act.  and,  if  so,  under  what 
circumstances.  The  Commission  invited 


comment  as  well  on  whether  such 
proposals  are  consistent  with  the 
common  carrier  fivmewoik  governing 
video  dialtone.  the  1984  Cable  Act,  and 
relevant  case  law,  includmg  NCTA  v. 
FCC.  hi  addition,  the  Commission 
■  sought  comment,  as  it  did  for  mandatory 
preferential  treatment,  on  all  the  issues 
entailed  in  identifying  the  categories  of 
customers  eligible  for  preferential 
treatment. 

Finally,  the  Commission  sought 
comment  on  whether  these  proposals, 
assuming  they  are  lawful,  would  further 
the  public  interest. 

D.  Pole  Attachments  and  Conduit  Rights 

14.  The  Commission  also  requested 
comment  on  whether  it  should  adopt 
additional  rules  with  respect  to  pole 
attachments  and  conduit  rights.  Section 
63.57  of  the  Commission  rules  requires 
LECs  seeking  to  provide  channel  service 
to  show  in  their  Section  214 
applications  that  the  cable  system  for 
which  the  LECs  would  be  providing 
channel  service  had  available,  within 
the  limitations  of  technical  feasibility, 
pole  attachment  rights  or  conduit  space 
■«at  reasonable  chaises  and  without 
undue  restrictions  on  the  uses  that  may 
be  made  of  the  chaimel  by  the 
operator."  The  rule  seeks  to  prevent 
LECs  from  denying  cable  systems 
reasonable  access  to  their  pole  or 
conduit  space  for  the  purpose  of 
preventing  competition  from  these  cable 
systems.  The  Commission  sought 
comment  on  whether  a  similar  rule 
should  apply  to  LECs  providing  video 
dialtone  service.  Commenting  parties 
were  instructed  to  address  whether 
LECs  have  the  incentive  and  ability  to 
leverage  their  control  over  pole 
attachments  or  conduit  rights  to  prevent 
facilities-based  competition  by  video 
programmers  to  the  LECs*  video 
dialtone  platforms.  Advocates  of  a  rule 
in  this  area  were  instructed  to  propose 
specific  language,  and  to  explain  how 
the  rule  would  prevent  anticompetitive 
behavior. 

Initial  Regulatory  Flexibility  Analysis 
Statement 

15.  Pursuant  to  the  Regulatory 
Flexibihty  Act  of  1980,  5  U.S.C!  601- 
612.  The  Third  Further  Notice  of 
Proposed  Rulemaking,  seeking  comment 
and  information  with  respect  to  the 
Commissions's  rules  to  require  or 
p>ermit  LECs  providing  video  dialtone  to 
gratit  preferential  access  or  rates  to 
certain  classes  of  video  programmers, 
may  directly  impact  entities  that  are 
small  business  entities,  as  defined  in 
Section  802(3)  of  the  Regulatory 
Flexibility  Act.  Granting  certain  small 
video  programmers  preferential  access 
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to  or  rates  on  the  video  dialtone 
platfonn  can  have  a  positive  impact  on 
those  entities  by  Caciiitating  their 
provision  of  video  programming  to 
subscribers.  On  the  other  hand, 
preferential  aecess  or  rates  for  certain 
small  entities  may  negatively  impact 
those  small  entities  that  do  not  receive 
preferential  treatment. 

16.  The  Secretary  shall  send  a  copy  of 
the  Third  Further  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regulatory  Flexibility  analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act,  Pub.  L.  No.  96-354, 94 
Stat.  1164.  5  U.S.C.  601  et  seq.  (1981). 

Ordering  Claiues 

17.  ft  is  ordered  that,  pursuant  to 
Sections  1, 4.  201-205.  215.  and  218  of 
the  Communications  Act  of  1934,  as 
amended.  47  U.S.C  151. 154.  201-205. 
215.  218  a  Third  Further  Notice  of 
Proposed  Rulemaking  is  hereby 
adopted. 

18.  ft  is  further  ordered  that,  the 
Secretary  shall  send  a  copy  of  the  Third 
Further  Notice  of  Proposed  Rulemaking, 
including  the  regulatory  flexibility 
certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  601  et  seq. 
(1981). 

List  of  Subjects  in  47  CFR  Part  63 

Cable  television.  Communications 
common  carriers,  Reporting  and 
recordiceeping  requirements.  Telephone. 
Video  Dialtone.  . 

Federal  Communications  Commission. 

William  F.  Catoa, 

Acting  Secretary. 
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47  CFR  Part  90 

PR  Docket  No.  93-144  and  PP  Docket  No. 
93-253;  DA  94-1329] 

Facilitation  of  Future  Development  of 
SMR  SysMma  in  tha  800  MHz 
Frequency  Band;  Implementation  of 
Section  309(D  of  tfia  Communications 
Act— Competitive  Bidding,  800  MHz 
SMR 

AQQICV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

time. 

SUMMARY:  On  November  4. 1994.  the 
Commission  released  a  Further  Notice 
of  Proposed  Rule  Making.  FCC  94-271 . 


59  FR  60111.  puliished 
1994,  concerning  ostablishment 
flexible  regulator  ' 
competitive  bidd  ng 
Specialized  Mob: 
systems  in  the  8C 

In  order  to  proijide 
members  of  the 
the  opportunity 
about  the  proposals 
proceeding,  this 
deadlines  for  contments 
comments. 
DATES:  Comments 
before  January  5, 
comments  must 
January  20.  1995 
ADDRESSES:  Fede^il 
Commission,  191^ 
Washington,  DC 
FOR  FURTHER  INFO(«MATION 
D'wana  R.  Spei; 
Microwave  Divisi)n, 


November  22. 
of  a 
scheme  and 

procedures  for 
iRadio  (SMR) 
MHzbaind. 
sufficient  time  for 
industry  to  have 
reach  consensus 
presented  in  this 
(^er  extends  the 
and  reply 


must  be  filed  on  or 
1995  and  reply 
filed  on  or  before 
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SUPPI^MENTARY  W  FORMATION: 

Order  Extending  <  lomroent  and  Reply 
Comment  Paiod 

Adopted:  Novel  nber  28, 1994. 
Released:  Nove  nber  28, 1994. 
By  the  Chief.  U  nd  Mobile  and 
Microwave  Divisi  an: 

1.  We  have  recti  ived  requests  fit)m  the 
American  Mobile  Telecommunications 
Association,  Inc.  "AMTA")  and  SMR 
WON  for  an  extei  sion  of  time  for  filing 
Comments  and  R(  ply  Comments  in 
response  to  the  Ft  rther  Notice  of 
Proposed  Rule  Mt  king  in  this 
proceeding.!  AMTA's  motion,  filed  on 
November  22, 1994,  requests  that  the 
Commission  extead  the  deadlines  for 
filing  comments  aad  reply  comments 
(currently  Decemler  5. 1994  and 
December  20. 199(4,  respectively)  by  30 
days.  SMR  WON'$  moUon,  filed  on 
November  21. 1994,  requests  that  the 
deadlines  be  extei  ided  by  60  days.  To 
date,  no  oppositic  n  to  either  request  has 
been  filed. 

2.  AMTA  seeks  a  30-day  extension  so 
that  it  may  work  \  nth  its  members,  who 
represent  a  broad  cross-secUon  of  small 
and  large  Special!  sed  Mobile  Radio 
(SMR)  providers,  |o  achieve  consensus 
regarding  the  nuiaerous  and  complex 
issues  raised  by  the  Further  Notice. 
AMTA  observes  tiat  the  proposals 
presented  in  the  further  Notice  would 
have  "significantjyet  different. 


'  Further  Notice  of  Imposed  Rule  Making. 
Amendment  of  Part  90  Of  the  Commission's  Rules 
to  Facilitate  Future  De«elopnwnt  of  SMR  Systems 
in  the  600  MHz  FreqiN  icy  Band  and 
ImpletnenUtion  of  SeO  ion  309(j)  of  the 
Coininunicationa  Act—  Competitive  Bidding,  800 
MHz  SMR.  PR  Docket  I  to.  93-144  and  PP  Docket 
No.  93-253.  FCC  »»-2f  1.  adopted  October  20, 1994, 
released  November  4.  iB94,  59  FR  601 1 1 .  published 
November  22. 1994  (f  i  rther  Notice). 


implications  for  those  intending  to 
provide  wide-area  services  versus  those 
who.plan  to  maintain  their  systems  in 
a  more  traditional  configuration."  As  a 
resuh.  AMTA  contends  that  it  is 
imperative  that  the  SMR  industry  be 
given  sufficient  time  not  only  to 
evaluate  the  proposals  fully  but  also  to 
seek  a  consensus  on  as  many  issues  as 
possible. 

3.  SMR  WON.  a  new  organization 
representing  SMR  operators  in  smaller 
markets  and  rural  areas,  states  that  a  60- 
day  extension  is  needed  so  that  its 
consultants  may  prepare  economic  and 
engineering  studies  that  it  intends  to 
rely  on  in  filing  comments.  SMR  WON 
also  contends  that  additional  time  is 
necessary  to  achieve  industry  consensus 
given  the  current  disagreements  among 
members  of  the  industry  about  issues    . 
raised  in  this  proceeding. 

4.  We  agree  with  both  AMTA  and 
SMR  WON  that  the  public  interest 
would  be  served  by  granting  an 
extension  so  that  members  of  the  SMR 
industry  have  the  opportunity  to  reach 
consensus  about  the  proposals 
presented  in  this  proceeding.  Both 
parties  indicate  that  discussions  among 
industry  members  are  under  way.  but 
that  the  current  comment  deadlines  do 
not  allow  sufficient  time  for  consensus 
positions  to  develop.  We  therefore  agree 
with  AMTA  that  a  30-day  extension  of 
the  comment  period  is  appropriate.  We 
emphasize  that  in  granting  this 
extension,  we  expect  SMR  industry 
representatives  to  use  the  additional 
time  productively  to  seek  a  consensus' 
on  as  many  issues  as  possible  and  to 
ensure  that  the  Commission  receives 
thorough  and  well-reasoned  comments 
on  all  issues  in  this  proceeding. 

5.  We  also  decline  to  grant  SMR 
WON's  request  for  a  60-day  extension. 
SMR  WON  asserts  that  a  60-day 
extension  is  necessary  to  enable  its 
economic  and  engineering  consultants 
to  complete  studies  that  SMR  WON  has 
commissioned  for  this  proceeding.  SMR 
WON's  motion  indicates,  however,  that 
these  consultants  were  not  retained 
imtil  after  November  4. 1994.  We  note 
that  hiring  of  consultants  is  a  matter 
within  SMR  WON's  control  and  could 
have  occurred  at  an  earher  date.  We  also 
reject  SMR  WON's  contention  that  the 
Commission  did  not  provide  sufficient 
detail  regarding  its  proposals  prior  to 
November  4.  when  the  Further  Notice 
text  was  released,  to  enable  SMR  WON 
to  commence  its  analysis  earlier.  In  foct. 
the  Commission  outlined  the  ma)or 
details  of  its  800  MHz  SMR  proposal 
well  before  November  in  the  Third 


Report  and  Oder  in  GN  Docket  No.  93 
252.2 

6.  Accordingly.  It  Is  Hereby  Ordered 
that  the  Motion  of  Extension  of  Time 
filed  by  the  American  Mobile 
Telecommunications  Association  is 
Granted,  and  the  Motion  for  Extension 
of  Time  filed  by  SMR  WON  is  hereby 
Denied. 

7.  It  is  further  ordered,  pursuant  to 
§  1.46  ef  the  Commission's  Rules,  47 
CFR  1.46.  that  the  deadline  for  filing 
initial  comments  in  this  proceeding  is 
extended  from  December  5, 1994  ta 
January  5. 1995.  aRd  that  the  deadline 
for  filing  reply  comments  is  extended 
from  December  20. 1994  to  January  20. 
1995 

Federal  Communications  Commission. 

Rosalind  K.  Alien, 

Acting  Chief  Land  Mobile  and  Microwave 

Division,  Private  Radio  Bureau. 
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-     ACTION:  Proposed  rule. 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  101&-AC85 

Endangered  and  Threatened  Wildlife 
and  Plants;  ProposM  Rule  to  List  the 
Cactua  FefrughMus  Pygmy-Owt  as 
Endangarsd  Wilti  Critical  Habitat  in 
Arizona  and  Threatened  In  Texas 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 


'See  Third Hepott and  Order.  Implementation  of 
Sections  3(n)  and  332  of  the  Communications  Act. 
Regulatory  Treatment  of  Mobile  Services.  GN 
Docket  No.  93-252.  FCC  94-212,  adopted  August  9. 
1994.  released  September  23.  1994.  59  FR  5994.S. 
published  November  21. 1994.  at  para.s.  95-106 


SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  12*month  finding 
on  a  petition  to  list  the  cactus 
ferruginous  pygmy-owl  (Glaucidium 
brasilianum  cactorum)  as  endangered 
imder  the  authority  of  the  Endangered 
Species  Act  of  1973.  as  amended  (Act). 
The  Service  finds  that  the  petitioned 
action  is  warranted  and  proposes  to  list 
the  cactus  ferruginous  pygmy-owl  as 
endangered  in  Arizona,  and  as 
threatened  in  Texas.  Listing  is  not 
warranted  at  this  time  in  its  range  in 
Mexico.  The  former  breeding  range  of 
this  bird  extended  &t)m  south-central 
Arizona  south  through  western  Mexico, 
and  from  southern  Texas  south  through 
northeastern  Mexico.  Within  these 
regions,  the  species  occurs  in 
riverbottom  woodlands,  coastal  plain 
oak  associations,  thomscrub.  and 
desertscrub  associations.The  cactus 
ferruginous  pygmy-owl  is  threatened  to 
varying  degrees  across  its  range  by  loss 
and  modification  of  habitat,  lack  of 
adequate  protective  regulations,  and 
•other  factors.  This  proposal,  if  made 
final,  would  implement  Federal 
protection  provided  by  the  Act  for  the 
cactus  ferruginous  pygmy-owl  in  the 
United  States.  Critical  h^itat  is  being 
proposed  in  Arizona. 
DATES:  Comments  fit)m  all  interested 
parties  must  be  received  by  April  11, 
1995:  Public  hearing  requests  must  be 
received  by  February  27, 1995. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  State  Supervisor.  Arizona 
Ecological  Services  State  Office,  Fish 
and  Wildlife  Service.  3616  West 
Thomas  Road,  Suite  6,  Phoenix.  Arizona 
85019.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 


normal  business  hours  at  the  above 
address. 

FOR  FURTHER  MFORMATION  CONTACT: 
Robert  M.  Marshall,  at  the  above  address 
(Telephone  602/379-4720). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  cactus  ferruginous  pygmy-owl  is 
a  small  bird,  approximately  17 
centimeters  (6V«  inches)  long.  Males 
average  62  grams  (g)  (2.2  ounces  (oz)l, 
females  average  75  g  (2.6  oz).  It  is 
reddish-brown  overall,  with  a  cream- 
colored  belly  streaked  with  reddish- 
brown.  Some  individuals  are  grayish, 
rather  than  reddish-brown.  The  eyes  are 
yellow,  the  crown  is  lightly  streaked, 
and  there  are  no  ear  titfts.  Paired  black 
and-white  spots  on  the  nape  suggests 
eyes.  The  tail  is  relatively  long  for  an 
owl,  colored  rufous  with  dark  bars.  The 
call  of  the  diurnal  owl.  heard  chiefly 
near  dawn  and  dusk,  is  a  monotonous 
series  of  short  notes. 

The  cactus  ferruginous  pygmy-owl 
(Order  Strigiformes;  Family  Strigidae)  is 
one  of  three  subspecies  of  the 
ferruginous  pygmy-owL  It  occurs  &t>m 
lowland  central  Arizona  south  through 
western  Mexico,  to  the  States  of  Colima 
and  Michoacan.  and  &t)m  southern 
Texas  south  through  the  Mexican  States 
of  Tamaulipas  and  Nuevo  Leon  (Figure 
1).  South  of  these  regions  and  through 
Central  America,  G.  6.  ridgwayi  replaces 
G.  b.  cactorum.  Throughout  South 
America,  G.  b.  brasilianum  is  the 
resident  subspecies  (Fisher  1893,  van 
Rossem  1937.  Friedmann  et  al.  1950. 
Schaldach  1963,  Phillips  et  al.  1964,  de 
Schauensee  1966.  Karalus  and  Eckert 
1974.  Oberholser  1974.  Johnsgard  1988) 
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The  cactus  fenu^nous  pygmy-owl 
(hereafter  "pygmy-owl,"  unless 
otherwise  notKU  was  described  by  van 
Rossran  (1937).  baaed  on  specimens 
from  Ansona  and  Sonora.  It  is 
distinguisbed  from  G.  b.  ridgwayi  and  G. 
b.  brasdianum  by  its  shorter  wings  and 
longer  tail,  and  by  generally  lighter 
coloration  (van  Rossem  1937,  Phillips  et 
al.  1964).  G.  b.  cactonim  occurs  in 
several  color  morphs,  with  distinct 
diffierences  betweoi  regional 
populations  (Sprunt  1955,  Bxiiton  1973. 
Tyler  and  Phillips  1978,  Johnsgard 
1988).  Some  investigators  (e.g.  van 
Rossem  1937,  Tewes  1992)  have 
suggested  that  further  taxonomic 
investigation  is  needed,  primarily  to 
detemiine  whether  the  current  G.  b. 
cactonim  comprises  more  than  one 
subspecies.  G.  6.  cactonim  is  widely 
recognized  as  a  valid  subspecies  (e.g. 
Friedmann  et  al.  1950,  Blake  1953, 
Sprunt  1955,  Phillips  et  al.  1964. 
Monson  and  Phillips  1981.  Millsap  and 
lohnson  1988.  Binford  1989).  The 
American  Ornithologists'  Union  (AOU) 
recognized  G.  b.  cacttHwai  in  its  1957 
Checklist  of  North  American  Birds 
(AOU  1957).  but  sidisequent  lists  did 
not  inchide  subspecies  (AOU  1983). 
Based  on  these  authorities,  the  Service 
accepted  G.  b.  cactonim  as  a  subspecies 
in  1991  (56  FR  58604).  and  again  in 
1993  (58  FR  13045). 

The  pygmy-owl  nests  in  a  cavity  in  a 
tree  or  large  coliunnar  cactus.  Cavities 
may  be  naturally  formed  (e.g.  knotholes) 
or  excavated  by  woodpeckers.  No  nest 
lining  material  is  used.  The  pygmy-owl 
has  also  nested  in  fabricated  nest  boxes 
(S.  Beasom.  Texas  Arts  and  Industries 
University,  in  UtL).  Three,  four,  or 
sometimes  five  eggs  are  laid  (Bent  1938. 
Heintzelman  1979)  and  incubated  for 
approximately  28  days.  The  young 
fledge  about  28  days  after  hatching.  The 
pygmy-owl  begins  nesting  activity  in 
late  winter  to  early  spring.  It  is 
nonmigratory  throu^out  its  range 
(Bendire  1888.  Griscom  and  Crosby 
1926.  Oberholser  1974.  Johnson  et  a/. 
1979).  "Hie  pygmy-owl's  diverse  diet 
includes  birds,  lizards,  insects,  small 
mammals  (Bendire  1888,  Sutton  1951. 
Spmnt  1955.  Eariiart  and  Johnson  1970, 
Oberholser  1974).  and  even  frogs  and 
earthworms  (S.  Beasom.  in  litt.]. 

The  pygmy-owl  occurs  in  a  variety  of 
subtropical  scrub  and  woodland 
communities,  including  riverbottom 
woodlands,  woody  thickets  ("bosques"), 
coastal  plain  oak  associations, 
thomscrub,  and  desertscrub.  Unifying 
habitat  characteristics  among  these 
c:ommunities  are  fairly  dense  woody 
thickets  or  woodlands,  with  trees  and/ 
or  cacti  laige  enou^  to  provide  nesting 
cavities.  Throughout  its  range,  the 


pygmy-owl  occurs  at  low  elevations, 
generally  below  1.200  meters  (m)  or 
4,000  feet  (ft)  (Swarth  1914.  Karalus  and 
Eckert  1974.  Monson  and  Phillips  1981, 
Johnsgnd  1988.  Enriqmz-Rocha  et  al. 
1993).  In  soutbem  Texas,  the  pygmy- 
owl's  habitat  includes  coastal  plain  oak 
associations,  and  the  Tamaulipan 
Thomscrub  of  the  lower  Rio  Grande 
valley  region,  which  is  comprised  of 
mesquite  {Prosopis  ^andulosa). 
hackbenry  [Celtis  spp.),  oak  (Qucitrus 
spp.],  and  Texas  ebony  [Pithecellobium 
ebano)  (Griscom  and  Crosby  1926,  Bent 
1938,  Oberholser  1974,  Tewes  1992, 
Wauereto/.  1993).  In  northeastern 
Mexico,  it  occurs  in  lowland  thickets, 
thomscrub  communities,  riparian 
woodlands,  and  second-growth  forest 
(van  Rossem  1945,  AOU  1983,  Tewes 

1992,  Enriquez-Rocba  et  al.  1993).  In 
central  and  southern  Arizona,  the 
pygmy-owl's  primary  habitats  are 
riparian  cottonwood  [Populus  spp.) 
forests  and  mesquite  bosques.  Also  in 
central  and  southern  Arizona,  the 
pygmy-owl  occurs  in  Sonoran 
Desertscrub  associations  of  paloverde 
{Cercidium  spp.),  biu-sage  [Ambrosia 
spp.),  ironwood  [Olneya  tesota), 
mesqiute  {Prosopis  juli flora),  acacia 
[Acacia  spp.),  and  giant  cacti  like  the 
saguaro  (Cereus  ffganteus),  and 
organpipe  (C&reus  thurberi)  (Oilman 
1909,  B«it  1938.  van  Rossem  1945, 
Phillips  et  al.  1964.  Monson  and 
Phillips  1981,  Johnson -Duncan  et  a!. 
1988,  Millsap  and  Johnson  1988). 
Farther  south  in  northwestern  Mexico, 
the  p5^my-owl  occurs  in  Sonoran 
Desertscrub,  Sinaloan  Thomscrub.  and 
Sinaloan  Deciduous  Forest  as  well  as 
riverbottom  woodlands,  cactus  forests 
and  thomforest  (Enriquez-Rocha  et  al. 

1993.  G.  Monson  in  prep.). 

The  available  information  indicates 
that  distinct  eastern  and  western 
populations  of  the  pygmy-owl  may  be 
defined  (Figure  1.).  The  pygmy-owl 
occurs  along  the  lower  Rio  Grande  River 
and  the  coastal  plain  of  southern  Texas 
and  northeastern  Mexico.  It  also  occurs 
in  lowland  areas  of  northwestern 
Mexico  and  southern  Arizona.  The 
pygmy-owl's  elevational  distribution, 
the  distribution  of  habitat,  and  recorded 
locations  indicate  that  these  eastern  and 
western  ranges  of  the  pygmy-owl  are 
geographically  isolated  from  one 
another  and  are  ecologically  distinct.  In 
the  U.S.,  the  eastern  and  western 
portions  of  the  pygmy-owl's  range  are 
separated  by  the  basin-and-range 
mountains  and  intervening  Chihuahuan 
Desert  basins  of  southeastern  Arizona, 
southern  New  Mexico,  and  western 
Texas.  Although  Grossman  and  Hamlet 
(1964)  suggested  that  the  pygmy-owl's 


range  included  this  U.S.4^xico  border 
r^on.  the  pygmy-o%vi  has  never  been 
recorded  in  this  500-mlle  (mi)  wide  area 
(Bailey  1928.  Phillips  et  al.  1964. 
Oberholser  1974.  S.O.  Williams,  New 
Mexico  Department  of  Game  and  Fish. 
in  litt.). 

In  Mexico,  the  eastern  and  western 
populations  are  separated  by  the 
highlands  of  the  Si«Ta  Madie  Oriratal 
and  Occidental,  and  the  Mexican 
Plateau.  The  pygmy-owl  is  considered 
rare  on  the  Mexican  Plateau  and/or 
above  elevations  of  1.200  m  (4.000  ft)  on 
the  west,  and  above  330  m  (1.000  ft)  on 
the  east  (Friedman  et  al.  1950).  Some 
sources  describe  the  eastern  and 
western  ranges  as  contiguous  at  the 
southern  end  of  its  range,  near  the 
southern  end  of  Ae  Mexican  Plateau  in 
central  Mexico  (Johnsgard  1988).  Other 
sources  (e.g..  Burton  1973)  describe 
these  two  ranges  as  being  disjunct.  In 
his  description  of  the  subspecies,  van 
Rossem  (1937)  found  that  Texas 
specimens  exhibited  characteristics  of 
both  G.  b.  cactonim  and  G.  6.  ridgwayi. 
Ultimately,  he  did  not  assign  Texas 
ferruginous  pygmy-owls  to  G.  b. 
cactonim,  noted  that  Ridgway  (1914.  in 
van  Rossem  1937)  considered  them 
distinct  from  G.  b.  ridgwayi,  and  left  the 
taxonomy  of  Texas  G.  bmsilianum  open. 
Most  authors  have  subsequently 
considered  Texas  p)rgmy-owls  to  be  G. 
b.  cactonim  (e.g..  Obertiolser  1974. 
Millsap  and  Jc^nson  1988). 

In  addition  to  geographic  separation, 
the  pygmy-owl's  eastern  and  western 
populations  occupy  different  habitats. 
Although  some  broad  similarities  in 
habitat  physiognomy  are  apparent  (e.g.. 
dense  woodlands  and  thickets), 
floristically  these  eastern  and  western 
habitats  are  very  dissimilar.  The 
desertscmb  and  thomscrub  associations 
in  Arizona  and  western  Mexico  are 
unlikely  any  habitats  occupied  by  the 
pygmy-owl  in  eastern  Mexico  and 
southern  Texas.  Also,  the  oak 
associaticm  habitat  occupied  on  coastal 
plains  in  southern  Texas  is  unlike  any 
habitat  available  in  the  western  portion 
of  the  pygmy-owl's  range.  However,  the 
Tamaulipan  thomscrub  habitat  of  the 
east  and  die  riveibottom  mesquite- 
cottonwood  bosque  habitat  once  found 
in  Arizona  are  more  similar  in 
physiognomy  and  to  a  slight  degree  in 
floristic  makeup. 

The  potential  for  genetic  distinctness 
further  supports  identifying  eastern  and 
western  pygmy-owl  populations.  The 
fact  that  the  pygmy-owl  is  nonmigratory 
throughout  its  range  suggests  that 
gqpetic  mixing  across  wide  areas  may  be 
inirequent.  Considerable  variation  in 
plumage  between  regional  populations 
has  been  noted,  including  specific  j 
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distinctions  betwreen  Arizona  and  Texas 
pygmy-owls  (van  Rossem  1937  Burton 
1973.  Tyler  and  Phillips  1978. 
Johnsgard  1088). 

The  above  information  indicates  that 
eastern  and  western  populations  of  the 
cactus  ferruginous  pygmy-owl  are 
distinct,  beaad  on  geographic  isolation, 
pot(9ntial  morphological  and  genetic 
distinctness,  and  distribution  and  status 
of  habitat.  These  eastern  and  western 
populations  of  the  pygmy-owl  may  be 
considered  separately  for  listing  under 
the  Act.  as*'*  *  *  any  subspecies  *  *  * 
and  any  distinct  population  segment  of 
any  species  of  vertebrate  which 
interbreeds  when  mature"  (Section 
3(16)].  Further,  the  status  of  the  species 
in  Mexico  is  currently  unclear  (see 
discussion  under  "Factor  A",  below). 

The  above  criteria  lead  the  Service  to 
consider  four  separate  populations  of  G. 
b.  cactorum  for  listing  purposes: 
western  U.S.  (Arizona),  eastern  U.S. 
(Texas),  western  Mexico,  and  eastern 
Mexico.  Because  the  levels  of  threat, 
habitats  occupied,  quality  of 
information,  and  overall  status  differ 
among  these  four  populations,  the 
Service  herein  proposes  separate  actions 
for  varioiis  population  segments. 

The  Service  included  the  pygmy-owl 
on  its  Animal  Notice  of  Review  as  a 
category  2  candidate  species  throughout 
its  range  on  January  6, 1989  (54  FR  554). 
After  soliciting  and  reviewing 
additional  information,  the  Service 
elevated  G.  b.  cactorum  to  category  1 
candidate  status  throughout  its  range  on 
November  21. 1991  (56  FR  58804).  A 
category  1  species  is  one  for  whidi  the 
Service  has  on  file  substantial 
information  to  support  listing,  but  a 
proposal  to  list  has  not  been  issued 
because  it  is  precluded  at  present  by 
othw  listing  activity. 

Based  on  an  extensive  review  of 
information  on  the  species,  it  is  now 
appropriate  to  Ust  the  U.S.  populations, 
while  ccmtinuing  to  review  the  species 
in  Mexico  to  determine  whether 
Mexican  populations  should  be 
proposed  for  listing.  Recent  information 
from  Mexico  indicates  that  the  species 
may  be  more  abundant,  at  least  in  the 
southern  portion  of  its  range,  than 
or^nally  thought. 

On  May  26, 1992,  a  coaliticm  of 
conservation  organizations  (Galvin  et  al. 
1992)  petitioned  the  Service,  requesting 
listing  of  the  pygmy-owl  as  an 
endangered  species  under  the  Act.  The 
petitioners  also  requested  designation  of 
critical  habitat.  In  accordance  with 
Section  4(b)(3)(A)  of  the  Act,  on  March 
9, 1993,  the  Service  published  a  findipg 
that  the  petition  presented  substantial 
scientific  or  commercial  information 
indicating  that  listing  may  be  warranted, 


and  oommence4  a  status  review  on  the 
pygmy-owl  (58  PR  13045).  In 
conducting  its  a  atus  review,  the  Service 
solicited  additic  nal  comments  and 
biological  data  ^n  the  status  of  the 
cactus  ferrugino|is  pygmy-owl,  through 
mailings,  a  notite  in  the  Federal 
Regista-  (58  FR  13045),  and  other 
means.  1 

Section  4(b)0i(B)  of  the  Act  requires 
the  Secretary  of  pe  Interior  to  reach  a 
final  decision  oa  any  petition  accepted 
for  review  within  12  months  of  its 
receipt  (16  U.S.(.  §  1531  et  seq.).  That 
decision,  to  be  oublished  in  the  Federal 
Register,  must  b  s  one  of  the  following 
findings:  (1)  Th<  petitioned  action  is  not 
warranted;  (2)  tl  e  petitioned  action  is 
warranted  (a  p«  posed  regulation  is 
published):  or  (; )  the  petitioned  action 
is  warranted,  bu  i  the  immediate 
proposal  is  preauded  by  listing  actions 
of  higher  priority.  This  proposal 
constitutes  a  1-wsar  finding  with  respect 
to  the  petition  tlat  listing  as  endangered 
is  warranted  forlthe  Arizona  population, 
Usting  as  threatened  is  warranted  for  the 
Texas  populatioti,  and  listing  is  not  now 
warranted  for  the  two  populations  in 
Mexico.  1 

Since  designating  the  pygmy-owl  as  a 
category  1  species,  in  the  course  of  its 
continuing  status  review,  the  Service 
has  acquired  sighificant  new 
information  on  ve  cactus  ferruginous 
■>  finding  is  based  on 
Ats.  including  published 
'  studies,  agency 
dociunents.  and  field  survey  records. 
All  documents  ( n  which  this  finding  is 
based  are  on  file  in  the  Fish  and 
Wildlife  5erviceJEcological  Service  State 
Office  in  Phoenix.  Arizona.  For  an 
explanation  of  tie  relationship  between 
petition  finding  and  candidate  category 
statiis,  see  58  FI  28034  (May  12. 1993). 

Summary  of  Fw  tors  Afiecting  the 
Species 

Section  4(a)(l  oftheActand 
regulations  (50  <  FR  Part  424) 
promulgated  to  ampleraent  the  listing 
provisions  of  th^  Act  set  forth  the 
procedures  for  abiding  species  to  the 
idangeredand 
[life  and  Plants.  A 
jetermined  to  be  an 
,    itened  species  owing 
to  one  or  more  of  the  five  factors 
described  in  Se<lion  4(a)(1).  These 
factors  and  their  application  to  the 
cactus  femigino  is  pygmy-owl 
[Glaucidium  bra  tUianum  cactorum)  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  mot  ification.  or 
curtailment  of  it  i  habitat  or  range.  The 
cactus  femiginoi  is  pygmy-owl  is 
threatened  by  pt  st.  presrait.  and 


pygmy-owl. 
various  documc 
and  impublishc 
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potential  fiiture  destruction  and 
modification  of  its  habitat,  throughout  a 
significant  pcniion  of  its  range  in  the 
U.S..  and,  to  a  less  well-known  extent, 
in  portions  of  its  range  in  Mexico 
(Phillips  et  al.  1964,  Oberholser  1974, 
Johnson  et  al.  1979.  Monson  and 
Phillips  1981,  Johnson  and  Height 
1985a.  Hunter  1988.  MiUsap  and 
Johnson  1988.  Tewes  1992).  The 
severity  of  habitat  loss  and  threats  varies 
across  the  pygmy-owl's  range.  It  has 
been  virtually  extirpated  from  Arizona, 
which  once  constituted  its  major  U.S. 
range  (see  Figure  1).  In  Texas,  the 
pygmy-owl  has  been  virtually  extirpated 
from  die  lower  Rio  Grande  valley,  but 
persists  in  oak  associations  on  the 
coastal  plain  north  of  the  Rio  Grande 
valley.  The  majority  of  these  losses  are 
because  of  destruction  and  modification 
of  riparian  and  thomscrub  habitats. 
Wide-scale  loss  and  modification  of  up 
to  90  percent  of  riparian  habitats  in  the 
southwestern  U.S.  have  occiured  (e.g. 
Phillips  et  al.  1964,  Carothers  1977, 
Kusler  1985,  General  Accounting  Office 
1988,  Jahrsdoerfer  and  Leslie  1988, 
Szaro  1989.  Dahl  1990,  State  of  Arizona 
1990,  Bahre  1991).  These  losses  are 
attributed  to  urban  and  agricultural 
encroachment,  woodcutting,  water 
diversion,  channelization,  livestock 
overgrazing,  groimdwater  pumping,  and 
hydrological  changes  resulting  bom 
various  land-use  practices.  Status 
information  for  Mexico  is  very  limited, 
but  some  observations  suggest  that 
although  habitat  loss  and  reduced 
numbers  are  Ukely  to  have  occurred  in 
northern  portions  of  the  two 
populations  in  Mexico,  the  pygmy-owl 
persists  as  a  locally  common  bird  in 
southern  portions.  Habitat  loss  and 
population  status  are  stunmarized  below 
for  the  four  populations  of  the  pygmy- 
owl. 

Western  PiqraTatioiis 

Several  habitat  types  are  used  by  the 
pygmy-owl  in  the  western  portion  of  its 
range.  These  include  riparian 
woodlands  and  bosques  dominated  by 
mesquite  and  cottonwood,  Sonoran 
Desertscrub  (usually  with  relatively 
dense  saguaro  cactus  forests),  Sinaloan 
Thomscrob.  and  Sinaloan  Deciduous 
Forest  (van  Rossem  1945.  Phillips  et  al. 
1964.  Karalus  and  Eckert  1974.  Millsap 
and  Johnson  1988.  Monson  and  Russell 
in  prep.). 

1.  Arizona 

The  northernmost  record  for  the 
pygmy-owl  is  &t)m  New  River.  Arizona, 
approximately  55  kilometers  (1cm)  (35 
mi)  north  of  Phoenix,  where  Fisher 
(1893)  found  it  to  be  "quite  common"  in 
thickets  of  intermixed  mesquite  and 


saguaro  cactus.  Prior  to  the  mid-1900's, 
the  pygmy-owl  was  also  described  as  a 
"common."  "abundant."  "not 
uncommon,"  and  "fairly  numerous" 
resident  of  lowland  central  and 
southern  Arizona,  in  cottonwood 
forests,  mesquite-cottonwood 
woodlands,  and  mesquite  bosques  along 
the  Gila,  Salt,  Verde,  San  Pedro,,and 
Santa  Cruz  Rivers,  and  various 
tributaries  (Coues  1872,  Bendire  1888. 
Breninger  1898  in  Bent  1938,  Oilman 
1909,  Swarth  1914,  Friedmann  et  al. 
1950,  Phillips  et  al.  1964,  Johnson  and 
Simpson  1971,  Millsap  and  Johnson 
1988).  The  pygmy-owl  also  occurs  in 
Sonoran  Desertscrub  associations  in 
southern  and  southwestern  Arizona, 
comprised  of  paloverde,  ironwood, 
mesquite,  acacia,  bursage,  and  columnar 
cacti  like  the  saguaro  and  organpipe 
(Phillips  et  al.  1964,  Davis  and  Russell 
1984  and  1990,  Monson  and  Phillips 
1981.  Johnson  and  Haight  1985a).  the 
pygmy-owl's  occurrence  in  Sonoran 
Desertscrub  has  apparently  always  been 
uncommon  and  unpredictable. 
However,  it  seems  to  be  more 
predictably  foimd  in  xeroriparian 
habitats  (very  dense  desertscrub  thickets 
bordering  dry  desert  washes)  than  more 
open  desert  uplands  (Monson  and 
Philhps  1981,  Johnson  and  Haight 
1985a,  Johnson-Duncan  et  al.  1988. 
Millsap  and  Johnson  1988,  Davis  and 
Russell  1990).  The  pygmy-owl  may  also 
occur  at  isolated  desert  oases  which 
support  small  pockets  of  riparian  or 
xeroriparian  vegetation  (Howell  1916. 
Phillips  et  al.  1964). 

The  above  habitats  are  likely  to 
provide  several  requirements  of  pygmy- 
owl  ecology.  Trees  and  large  cacti 
provide  cavities  for  nesting  and 
roosting.  Also,  these  habitats  along 
watercourses  are  known  for  their  high 
density  and  diversity  of  animal  species 
that  constitute  the  pygmy-owl's  prey 
base  (Carothers  1977,  Johnson  et  al. 
1977,  Johnson  and  Haight  1985b, 
Stromberg  1993). 

The  pygmy-owl  has  declined 
throughout  Arizona  to  the  degree  that  it 
is  now  virtually  extirpated  fitjm  the 
State  (Johnson  et  al.  1979,  Monson  and 
Phillips  1981,  Arizona  Game  and  Fish 
Departinent  (AGFD)  1988,  Johnson- 
Dimcan  et  al.  1988.  and  Millsap  and 
Johnson  1988).  Riverbottom  forests  and 
bosques,  which  supported  the  greatest 
abundance  of  pygmy-owls,  have  been 
extensively  modified  and  destroyed  by 
clearing,  lirbanization.  water 
management,  and  hydrological  changes 
(Willard  1912,  Brown  et  al.  1977.  Rea 
1983,  Szaro  1989.  Bahre  1991, 
Stromberg  et  al.  1992.  Sti'omberg  1993). 
Cutting  for  domestic  and  industrial 
fuelwood  was  so  extensive  throughout 


southern  Arizona  that,  by  the  late  19th 
century,  riparian' forests  within  tens  of 
miles  of  towns  and  minesiiad  been 
decimated  (Bahre  1991).  Mesquite  was  a 
favored  species,  because  of  its  excellent 
fuel  quaUties.  The  famous,  vast  forests 
of  "giant  mesquites"  along  the  Santa 
Cruz  River  in  the  Tucson  area  described 
by  Swarth  (1905)  and  Willard  (1912)  fell 
to  this  threat,  as  did  the  "heavy 
mesquite  thickets"  where  Bendire 
(1888)  collected  pygmy-owl  specimens 
along  RiUito  Creek,  a  Santa  Cruz  River 
tributary,  also  in  what  is  now  Tucson. 
Only  remnant  fragments  of  these 
bosques  remain.  Cottonwoods  were  also 
felled  for  fuelwood,  fenceposts,  and  for 
the  bark,  which  was  used  as  cattle  feed 
(Bahre  1991).  Li  recent  decades,  the 
pygmy-owl's  riparian  habitat  has 
continued  to  be  modified  and  destroyed 
by  agricultural  development, 
woodcutting,  urban  expansion,  and 
general  watershed  degradation  (Brown 
et  al.  1977,  Phillips  et  al.  1964,  State  of 
Arizona  1990,  Bahre  1991.  Sti^mberg  et 
al.  1992,  Stromberg  1993). 

The  trend  of  Sonoran  Desertscrub 
habitats  and  pygmy-owl  occupancy  is 
not  as  clear.  Historical  records  from  this 
habitat  in  Arizona  are  few.  This  may  be 
due  to  disproportionate  collecting  along 
rivers  where  humans  were  concentrated, 
while  the  upland  deserts  were  less 
intensively  surveyed.  Johnson  and 
Haight  (1985a)  suggested  tiiat  tiie 
pygmy-owl  adapted  to  upland  cactus 
associations  and  xeroriparian  habitats  in 
response  to  the  demise  of  Arizona's 
riverbottom  woodlands.  However, 
conclusive  evidence  to  support  this 
hypothesis  is  not  available.  It  may  be 
that  desertscrub  habitats  simply  are  of 
lesser  quality,  and  have  always  been 
occupied  by  pygmy-owls  at  lower 
frequency  and  density  (Johnson  and 
Haight  1985b,  Taylor  1986).  The  few 
pygmy-owls  located  in  recent  years  have 
been  fairly  evenly  distributed  between 
remaining  riverbottom  woodlands, 
desertscrub,  and  xeroriparian  habitats. 
Sonoran  Desertscrub  has  been  affected 
to  varying  degrees  by  urban  and 
agricultural  development,  woodcutting, 
and  livestock  grazing  (Bahre  1991). 

Hunter  (1988)  found  fewer  than  20 
verified  records  of  pygmy-owls  in 
Arizona  for  the  period  of  1971  to  1988. 
In  1992.  surveys  located  three  single 
pygmy-owls  in  Arizona  (Fish  and 
Wildhfe  Service  and  National  Park 
Service,  unpubl.  data,  SWCA,  Lie. 
1993).  In  1993,  more  extensive  surveys 
again  located  three  single  pygmy-owls 
in  Arizona  (Felley  and  Gorman  1993, 
AGFD  and  Service,  unpubl.  data). 
Although  G.  b.  cactorum  is  diurnal  and 
frequently  vocalizes  in  the  morning,  the 
species  was  not  recorded  or  reported  in 


breeding  bird  survey  data  (Robbins  et  al. 
1986). 

In  addition  to  clearing  woodlands,  the 
diversion  and  channelization  of  natural 
watercourses,  and  pumping 
groundwater,  are  also  likely  to  have 
reduced  G.  b.  cactorum  habitat. 
Diversion  and  pumping  result  in 
diminished  surface  flows,  and 
consequent  reductions  in  riparian 
vegetation  are  likely  (Brown  et.  al.  1977, 
Sti-ombery  et  al.  1992,  Stromberg  1993). 
Channelization  often  alters  stream  banks 
and  fluvial  dynamics  necessary  to 
maintain  native  riparian  vegetation.  The 
series  of  dams  along  most  major 
southwestern  rivers  (e.g.,  the  Colorado, 
Gila,  Sah,  Verde)  have  altered  riparian 
habitat  downstream  of  dams  through 
hydrological  and  vegetational  changes, 
and  have  inundated  habitat  upstream. 

Overuse  by  livestock  has  b^n  a  major 
factor  in  the  degradation  and 
modification  of  riparian  habitat  in  the 
western  U.S.  These  effects  include 
changes  in  plant  community  structure 
and  species  composition  and  relative 
abundance  of  species  and  plant  density. 
These  changes  are  often  linked  to  more 
widespread  changes  in  watershed 
hydrology  (Brown  et  al.  1977,  Rea  1983, 
GAP  1988).  These  changes  are  likely  to 
affect  the  habitat  characteristics  critical 
to  G.  b.  cactorum.  Livestock  grazing  in 
riparian  habitats  is  one  of  the  most 
common  causes  of  riparian  degradation 
(e.g.,  Aines  1977,  Carothers  1977, 
Behnke  and  Raleigh  1978,  General 
Accounting  Office  1988,  Forest  Service 
1979). 

Potential  future  threats  to  pygmy-owl 
habitat  also  exist.  Expanding  human 
populations  in  the  border  region  are 
expected  to  continue  to  increase 
impacts  and  threats  discussed  above. 
Further,  extensive  industrial,  municipal, 
and  agricuhurai  developments 
facilitated  by  the  Northern  American 
Free  Trade  Agreement  are  anticipated 
along  the  U.S.-Mexico  border.  These 
developments  may  result  in  accelerated 
habitat  loss  and  demands  on 
groundwater. 

2.  Western  Mexico 

The  pygmy-owl  occurs  in  the  more 
arid  lower  elevations  (below  1,200  m 
(4.000  ft)  elevation)  in  western  Mexico, 
in  riparian  woodlands  and  communities 
of  thomscrub  and  large  cacti.  The 
pygmy-owl  is  absent  or  rare  in  the 
highlands  of  Mexico's  central  plateau 
(Friedmann  et  al.  1950),  where  the  least 
(G.  minustissima)  and  northern  (G. 
qnoma)  pygmy-owls  occur. 

In  the  mid-20th  century,  the  pygmy- 
owl  was  generally  described  as  having 
been  common  in  western  Mexico  (van 
Rossem  1945,  Friedmann  et  al.  1950. 
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BMm  1963).  ScbaMoch  f  1963) 
considered  the  pygmy-owl  abundant  in 
Colima,  af  the  soutbern  extreme  of  its 
range.  30  yews  agp.  Rftfa  yean  ago,  the 
pygmy-owl  ww  eonsiderBd  "famy 
common"  in  tbe  lower  elerations  of 
western  SoDora  fvan  Rossem  1945}. 
Current  information  on  the  status  of  the 
pygmy-owi  and  its  habitat  in  westein 
Mexico  is  incomplete,  but  saggesta  that 
trends  vary  within  diffinent  gaqgraphic 
areas.  The  pygm)^ow)  can  still  be 
located  fairly  easily  in  soatbem  Sonora 
(Babbitt  1985,  T.  Gorman,  AGFD,  pers. 
comm.),  but  its  distribotion  is  somewhat 
erratic.  CbHstmas  Bird  Count  data  from 
1972  thro;.gh  1991  from  Alamos. 
Sonora,  and  San  Bias,  Nayarit.  indicate 
that  tbe  pygmy-owl  was  not  uncommon, 
but  dfllections  varied  widely  frmn  3^eair 
to  year  (National  Audubon  Society 
1972-1992).  bi  recent  years  it  has  been 
found  in  abundance  in  some  areas  but 
is  absent  in  others,  in  apparently  simitar 
habitat.  Abundance  also  varies  between 
habitat  types,  being  more  abundantin 
thorn  forest  than  cactus  forest  (Taylor 
1966).  The  pygray^wl  is  now  rare  or 
absent  in  northern  SoiHHa,  within  150 
miles  of  tbe  U.S.-Mexico  border  (Hunter 
1988.  Monson  and  Russell  in  prep., 
AGFD  in  litt.).  Extensive  conversion  of 
desertscrub  and  thomscmb  to  the  exotic 
bufflegrass  ICenchms  eiliaiwd  for 
livestock  forage  is  known  to  be  taking 
place,  but  quantification  is  not  currently 
available.  It  is  possible  that  tbe  factors 
causing  declines  in  Arizona  are  also 
having  effects  in  western  Mexico 
(Deloya  1965.  Hunter  1988).  However, 
further  information  is  needed  before 
determining  whether  it  should  be  listed 
in  western  Mexico. 

Eastera  Populations 

Several  habitat  types  are  also  used  by 
the  pygmy-owl  in  the  eastern  portion  of 
its  range.  These  include  coastal  plain 
oak  associations  in  south  Texas  (Tewes 
1992.  Wauer  et  ol.  1993),  Tamaulipan 
Tbomscrub  in  the  lower  Rio  Grande 
valley  and  other  lowland  areas,  and 
thick  forest  and  second-growth  forest  in 
Nuevo  Leon  and  Tamaulip^s. 

1.  Texas 

The  pygmy-owl's  historical  range  in 
Texas  included  the  lower  Rio  Grande 
valley,  whoe  it  was  considered  a 
common  resident  of  dense  mesquite- 
cottonwood-ebony  woodlands  and 
Tamaulipan  brushland  (Criscom  and 
Crosby  1926.  Bent  1938.  Phedniann  rt 
al.  195a  StiUwell  and  StiUwell  1954. 
Oberholser  1974.  i4illsap  aid  Johnson 
1988).  The  pygmy-owl  also  occurs  in 
coastal  plain  oak  associatioiis  between 
Brownsville  and  Corpus  Christi 
(Oberfaober  1974),  where  it  has  racently 


been  found  in  s^ificant  numbers 
(Waoer  et  al.  19  3.  S.  Beasom  m  /»„  P. 
Palmer  m  A'fr.). 

The  pygmy-oi  '1  has  declined 
througbovt  a  sig  lificmt  portion  of  its 
Texas  range  (Ob  iriiolser  1974.  Johnson 
et  al.  1979.  Jcriu^on  and  Hai^  1985a, 
Kfillsap  and  )(^son  1988,  Tewes  1992). 
It  appears  to  peitist  in  relatively  high 
numbers  in  ooeafa)  plmn  oak 
associations  noivt  i^the  lower  Rio 
Grande  valley  {yfauer  et  al.  1993).  The 
pygmy-owl  was  ^escribed  as  a  common 
br^ding  bird  in  the  lower  Rio  Grande 
valley  near  Brotfnville  in  the  early 
190O's  (Griscom  iand  Crosby  1926. 
Friedmann  et  o/.i  1950),  but  was 
considered  to  hake  become  rare  in  that 
region  by  mid-c^ury  (Wolfe  1956. 
Oberholser  197^^.  Pygmy-owls  have 
been  seen  less  frequently  in  recent  years 
and  in  fewer  nuiibers  (Oberholser  1974, 
Hunter  1989,  Wi  uer  et  al.  1993).  Tewes 
(1992)  found  no  >ygmy-owls  in  a  1991 
survey  ot  tlm  lev  er  Rio  Grande  valley, 
but  q>oradic  rep  irts  of  single  birds 
continue. 

Habitat  has  be  n,  and  continues  to  be. 
lost  and  raodifie  1  along  tbe  lower  Rio 
Grande  valley,  c  liefJy  throu^ 
agricultural  development  and  urban 
ejqMnsion.  Sin^  the  early  1900's. 
a|^>roximately  96  percent  of  native 
Tamaulipan  Bru^Iand  in  the  lovrer  Rio 
Grande  valley  has  been  cleared  for 
agriculture,  urben  development,  and 
recreation  ()abrs(ioerfer  and  Leslie 
1968).  By  reducing  river  flow,  water 
development  hat  further  altered  or 
destroyed  brusfafand  in  riparian  areas. 

Impacts  on  ca#stal  oak  associations 
are  less  well  knojwn.  but  appear  to  be 
lesser.  Limited  oak  clearing  has  taken 
place,  but  extensve  habitat  remains. 
Little  net  quantit|ative  change  in  this 
habitat  appears  tb  have  occurred  in  the 
last  100  years,  aad  the  habitat  may  have 
increased  in  the  late  1600's  and  early 
1700"s  (Wauer  eial.  1993,  P.  Palmer  in 
litt.].  Pygmy-owK  are  currently  found  in 
this  habitat  in  their  greatest  numbers  in 
the  U.S.  I 

Other  causes  qf  habitat  decline  in 
Texas  include  al  eration  of  water 
regimes  and  ovei  use  by  Uvestock.  both 
of  which  have  d<  graded  the  riparian 
ecosystems  of  thi^lower  Rio  Grande  (see 
discussion  of  th^e  factors  under 
"Arizona",  abovi)).  However,  in  a 
nonriparian  grasj  Jand/woodland  mosaic 
in  Texas.  Wauer  ?f  al.  (1993)  believed 
livestock  grazing  may  have  increased 
pygmy-owl  habii  rt  by  suppressing 
grasslands  and  a  lowiog  encroachment 
by  oak  associatic  as. 

Potential  futm  ;  threats  to  pygmy-owl 
habitat  also  exist  fai  coastal  Texas, 
placement  of  sp<i  il  from  offshore 
dredgiitg  operatv  fns  may  impact  coastal 


oak  associations.  Expanding  human 
populations  in  the  border  region  are 
expected  to  continue  to  increase 
impacts  and  threats  discussed  above. 
Further,  extensive  industrial,  municipal, 
and  agricultural  developments 
facilitated  by  the  North  American  Free 
Trade  Agreement  are  anticipated  along 
the  U.S.-Mexico  border.  "ITiese 
developments  may  result  in  accelerated 
habitat  loss  and  demands  on 
groundwater. 

2.  Eastern  Mexico 

The  pygm3^owI  occurs  in  lowland 
regions  (below  330  m  (1,000  ft)I  along 
the  Gulf  Coast  of  northeastern  Mexico 
(Friedmann  et  al.  1950),  in  the  States  of 
TamauKpas  and  Nuevo  Leon.  Its 
primary  habitat  in  this  region  is 
Tamaulipan  thomscmb.  forest  edge, 
riparian  woodlands,  thickets,  and 
lowland  tropical  deciduous  forest 
(Webster  1974.  Tewes  1992,  Enriquez- 
Rocha  et  al.  1993).  The  pygmy-owl  is 
absmt  or  rare  in  die  hi^lands  of 
Mexico's  central  plateau  (FHedi^mn  et 
al.  1950),  where  the  least  and  northern 
pygmy-owls  occur. 

ta  tne  mid-20tb  century,  the  pygm]^ 
owl  was  generally  described  as  having 
been  common  in  eastern  Mexico 
(Friedmann  et  al.  1950.  Blake  1953). 
Current  infonnation  on  the  status  of  the 
pygm3^owI  and  its  habitat  in  eastern 
Mexico  is  incomplela.  Id  1976.  the 
pygmy-owl  was  reported  to  be  "fiairiy 
commcMi"  in  the  Sierra  Picadios  of 
Nuevo  Leon  (Arvin  1976).  hi  1991. 
Texas  (1992)  located  pygmy-owls  at  13 
of  27  survey  sites  in  northeastern 
Mexico.  Tewes  (1992)  believed 
expansion  of  the  hmnan  population 
could  reduce  available  habitat  in  the 
region  surveyed,  but  also  noted  that 
pygmy-owls  were  found  within  lai^r 
towns  in  the  region.  Wauer  et  al.  (1993) 
believed  no  populations  in  northeastern 
Mexico  appeared  to  be  sizable  enou^  to 
provide  recruitment  for  other  areas. 
Christmas  Bird  Count  data  from  1972 
through  1992  from  Rio  Corona  and 
Gomez  Farias,  both  in  Tamaulipas, 
indicate  the  pygray-owl  was  not 
unconunon,  but  detections  varied 
widely  from  year  to  year  (National 
Audubon  Society  1972-1992). 
Christmas  Bird  Count  data  indicated  tbe 
same  for  ferruginous  pygmy-owls  at  El 
Naranjo  in  San  Louis  PotOsi,  at  the  zone 
of  prc4)ably  intergradation  between  G.b. 
cactomm  and  G.b.  ridgwayi.  It  is 
possible  that  the  Cactors  causing 
declines  in  Texas  are  also  having  effects 
in  Mexico  (Deloya  1985,  Hunter  1988). 
However,  further  infonnation  on  the 
subspedes  is  needed  before  determining 
whether  it  should  be  listed  in  eastern 
Mexico. 
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B.  Ovemtilixation  for  contmercial, 
recreataxtai,  tdentific.  or  educatimal 
purpoteg.  The  pygmy-owl  is  highly 
soi^t  by  bird  watchers,  who 
concentrate  at  several  o^  the  remaining 
known  localiona  (rf  pygmy-owk  in  the 
U.S.  While  Umited,  cweful  bird 
watching  is  probab^  not  harmful, 
excess  attentioD  by  ted  watchers  may  at 
times  constitute  bvassment,  affecting 
the  occurrence  md  b^avior  of  the 
pygmy-owl  (Oberbolsw  1974,  Tewes 
1992).  For  example,  in  early  1993,  one 
of  the  few  areas  In  Texas  known  to 
support  the  py^y-owl  continued  to  be 
widely  pubBcirad  (American  Birding 
Association  1993).  The  resident  pygmy- 
owls  were  not  detected  at  this  highly- 
visited  area  after  early  in  the  breeding 
season.  The  Service  is  unaware  of  any 
other  overuse,  for  any  porpose.  which 
constitutes  a  threat  to  the  pygmy-owl. 

c.  Disease  or  predation.  The  Service  is 
unaware  of  any  disease  or  predation 
which  constitutes  a  significant  threat  to 
G.  b.  cactorum. 

D.  The  inadequacy  of  existing 
regufotoiyinecnaoisms.  The  Migratory 
Bird  Treaty  Act  (MBTA)  (16  U.S.C  703- 
712)  is  the  only  direct,  current  Federal 
protection  provided  for  the  cactus 
ferruginous  pygmy-owl.  The  MBTA 
prohibits  "take"  (rf  any  migratory  bird. 
"Take"  is  defined  as  "*  *  *  to  pursue, 
hunt,  shoot,  wound,  kill,  trap,  captiu^, 
or  collect,  or  attempt  to  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or 
collect."  However,  unbke  the 
Endangered  ^lecies  Act,  there  are  no 
provisions  in  the  MBTA  preventing 
habitat  destruction  unless  direct 
mortality  or  destruction  of  active  nests 
occurs. 

The  Federd  Clean  Water  Act  contains 
provisions  for  regulating  impacts  to 
river  systems  and  dieir  tributaries. 
These  mechanisms  have  been 
insufficient  to  prevent  major  losses  Of 
riparian  habitat,  including  habitats 
occupied  by  the  pygmy-owl. 

The  State  of  Arizona  lists  the 
ferruginous  pygmy-owl  (st^spedes  not 
defined)  as  endangered  (AGFD  1988). 
However,  diis  designation  does  not 
provide  special  r^ulatory  protection. 
Arizona  regulates  the  capture,  handling, 
tranqwitation.  and  take  of  most 
wildKfe,  including  C  b.  cactorum. 
through  game  laws,  special  licenses,  and 
permits  for  scientific  investigation. 
However,  habitat  is  not  protected  under 
Arizona  endangered  species  law. 

Tbe  State  of  Texas  lists  the 
ferruginous  pygmy-owl  (subspecies  not 
defined)  as  tbraetened  (Texas  Parks  and 
Wildlife  Department  1978  and  1984). 
This  designation  requires  permits  fm- 
take  for  propagation,  zoological  gardens, 
aquariums,  rehabilitation  purposes,  and 


scientific  purposes  (State  of  Texas 
1991).  Again,  however,  thoe  are  no 
provisions  for  habitat  protection.  Tbe 
pygmy-owl  is  also  on  the  Te»s 
Oigaidzation  for  EiMJ^igered  Species' 
(TOES)  "watdi  list"  (TCKS  1984). 

Most  Fedoal  agencies  have  policies  to 
protect  species  listed  by  States  as 
threatened  or  endangered,  and  some 
also  protect  species  that  are  candidates 
for  Federal  listing.  For  example,  the 
National  Park  Service  protects  all 
wildlife  within  most  National  Paries  and 
Monimients.  Howev«,  until  agencies 
develop  specific  protection  guidelines, 
evaluate  their  effisctiveness,  and 
institutionalize  their  implementati<Hi,  it 
is  uncertain  whether  any  general  agency 
policies  adequately  protect  the  pygmy- 
owland  its  habitat. 

No  conservation  plans  or  habitat 
restoration  projects  specific  to  the 
cactus  ferruginous  pygmy-owl  exist  for 
lands  managed  by  the  U.S.  Government, 
Indian  Nations.  State  agencies,  or 
private  parties.  The  Forest  Service, 
Bureau  of  Land  Management,  and 
Bureau  of  Reclamation  have  focussed 
some  attention  on  modifying  livestock 
grazing  practices  in  recent  years, 
particularly  as  they  affect  riparian 
ecosystems.  Several  of  those  projects  are 
in  the  former  range  of  G.  b.  cactorum, 
including  some  historical  nesting 
locations.  In  addition,  some  private 
landowners  in  Southern  Texas  are 
accommodating  research  and  have 
expressed  interest  in  carrying  out 
conservation  measures  to  benefit  the 
pygmy-owl. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
riparian  woodland  habitat  of  G.  6. 
cactorum  was  always  rare  and  has 
become  even  more  so.  Its  habitat  rarity, 
and  small,  isolated  populations  make 
the  remaining  C.  b.  cactorum 
increasingly  susceptible  to  local 
extirpation  through  land  development, 
fnedation,  and  stochastic  events  such  as 
catastrophic  floods  and  fires. 

The  (usjunct  nature  of  habitats,  small 
breeding  populations,  and  nonmigratory 
status  may  also  impede  the  flow  of 
genetic  material  b^ween  populations 
and  reduce  the  chance  of  demographic 
and  genetic  rescue  from  immigratimi  for 
adjacent  populatimis.  The  resulting 
constraints  on  the  gene  pool  intensify 
the  external  threats  to  the  pygmy-owl. 

The  pygmy-owl's  occurrence  in 
floodplain  areas  that  are  now  largely 
agricultural  may  indicate  a  potential 
threat  from  pesticides.  Where 
populations  remain,  they  are  sometimes 
in  proximity  to  agricultural  areas,  with 
associated  pesticides  and  herbicides. 
Without  approfttiate  precautions,  these 
agents  may  potentially  affect  G.  b. 


cactorum  tfaroogh  direct  toxicity  or 
effects  on  tiieir  food  bne.  No 
quantitative  data  on  this  potential  threat 
are  known  at  this  tira& 

This  pygmy-owl  nests  in  cavities 
excavated  by  woodpeckers  in  trees  or 
large  cacti.  Some  sources  (A(3^  1988) 
believe  that  increasing  competition  with 
the  exotic  European  s^ing  for  nest 
cavities  may  be  a  threat  to  cavity  nesteis 
like  the  pygmy-owl. 

The  Service  has  carefolly  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  futiire  threats  facwl  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  cactus 
ferruginous  pygmy-owl  {Glaucidium 
brasilianum  cactorum)  as  endangered  in 
Arizona,  where  it  is  nearly  extirpated 
and  is  in  imminent  danger  of  imminent 
danger  of  disappearing,  and  as 
threatened  in  Texas,  where  it  has 
undergone  significant  decline  but  is  not 
in  danger  of  extinction.  The  Service  will 
continue  to  review  the  status  of  the 
species  in  Mexico. 

Critical  Habitat 

Critical  habitat,  as  defined  by  Section 
3  of  the  Act,  means: 

(i)  The  spedfic  areas  within  the 
geographical  area  occupied  by  a  species. 
at  the  time  it  is  fisted  in  accordance 
with  the  Act,  on  which  are  found  those 
physical  or  biological  fieatures  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  that  may  require  special 
management  considerations  or 
protection,  and 

(ii)  Specific  areas  outside  the 
geographical  area  occupied  by  a  species 
at  the  time  it  is  listed,  upon  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species. 

Section  4(a)(3)  of  the  Act  requires  that 
critical  habitat  be  designated  to  tbe 
maximum  extent  prudient  and 
determinabfe  concurrently  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  is  being  proposed  for  the  cactus 
ferruginous  pjr^ny-owl  to  include 
riparian  thickets,  forests,  and 
woodlands  along  streams,  rivers,  and 
ephemeral  drainages  in  Arizona.  The 
following  areas  proposed  as  critical 
habitat  (all  legal  descriptions  are  from 
the  Gila  and  Salt  River  Meridian): 

1.  Arizona,  Maricopa  County: 
approximately  21  km  (13  mi)  along  the 
Salt  River,  from  Stewart  Mountain  Dam 
to  Granite  Reef  Dem. 

2.  Arizona,  Maricopa  County: 
approximately  39  km  (24  mi)  along  the 
Vwde  River,  from  Bartlett  Dam  to  the 
confluence  of  the  Verde  and  Salt  Rivers. 
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3.  Ariaona,  Cochise,  Pima,  and  Pinal 
Counties:  approximately  97  km  (60  mi) 
along  the  San  Pedro  Rivw,  from  the 
confluence  of  Soza  Canyon  to  the 
confluence  of  the  San  Pedro  and  Gila 
Rivers,  including  Cook's  Lake. 

4.  Arizona,  Pima  County: 
approximately  42  km  (26  mi)  along  the 
Santa  Cruz  River,  from  the  biterstate  19 
bridge  downstream  to  the  Avra  Valley 
Road  bridge. 

5.  Arizona,  Pima  County: 
approximately  54  km  (34  mi)  along  the 
Rillito  Creek  system,  from  the 
confluence  of  Rillito  Creek  and  the 
Santa  Cruz  River  upstream,  along 
Tanque  Verde  Creek  to  the  boundary 
between  sections  2  and  3,  Township  14 
south.  Range  16  east,  and  upstream 
along  Ague  Caliente  Creek  to  the  Soldier 
Trail  crossing. 

6.  Arizona,  Pima  County: 
approximately  23  km  (14  mi)  along 
Canada  del  dm,  from  its  confluence 
with  Sutherland  Wash  downstream  to 
its  confluence  with  the  Santa  Cniz 
River. 

7.  Arizona,  Pima  County: 
approximately  45  km  (28  mi)  along 
Alamo  Wash  and  Growler  Wash,  from 
the  well  in  Alamo  Canyon  (T16S,  R4W, 
unsurveyed  Section  6)  downstream  to 
the  point  where  Growler  Wash 
intersects  the  Bates  Well  Road. 

8.  Arizona,  Pima  County: 
approximately  13  kn)  (8  mi)  along 
Arivaca  Creek,  from  the  road  crossing  in 
the  town  of  Arivaca  downstream  to  the 
confluence  with  San  Luis  Wash. 

9.  Arizona,  Greenlee  and  Graham 
Counties:  approximately  27  km  (17  mi) 
along  the  Gila  River,  from  the 
confluence  with  the  San  Francisco  River 
downstream  to  the  gaging  station  in 
Section  31,  Township  6  South,  Range  28 
East  Meridian. 

10.  Arizona,  Pinal  and  Graham 
Counties:  approximately  69  km  (43  mi) 
along  the  Gila  River,  from  the 
confluence  with  the  San  Pedro  River 
downstream  to  the  Ashurst-Hayden 
Dam. 

11.  Arizona,  Graham  County: 
approximately  10  km  (6  mi)  along 
Bonita  Creek,  from  the  boundary 
between  Section  36,  Township  5  South, 
Range  27  East,  and  Section  31 , 
Township  5  South,  Range  28  East, 
downstream  to  the  confluence  of  Bonita 
Creek  and  the  Gila  River. 

12.  Arizona,  Maricopa  County: 
approximately  27  km  (17  mi)  along  the 
New  River,  from  the  boundary  between 
Sections  3  and  4,  Township  7  North, 
Range  3  East,  downstream  to  the 
boundary  between  Sections  19  and  20, 
Township  6  North.  Range  2  East. 

A  total  of  approximately  467  km  (290 
,  mi)  of  stream  and  river,  including  the 
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100-year  flood]  ilain  and  100  meters 
laterally  adjaa  at  to  the  100-year 
floodplain,  is  fa  )ing  {fropoeed  as  critical 
habitat.  The  an  as  described  were 
chosen  for  criti  »1  habitat  designation 
because  they  a  ntain  historical  and/or 
current  locatioi  is  for  the  cactus 
ferruginous  pytmy-owl,  and/or  have  the 
potential  to  suaport  nesting  cactus 
fismiginous  pyyny-owls.  All  areas 
contains,  or  wim  recovery  vtrill  contain, 
suitable  nesting  habitat.  All  areas 
contain  some  imoccupied  habitat  or 
former  (degraded)  habitat,  which  is 
needed  to  recoter  ecosystem  integrity 
and  support  la^er  numbers  of  the  owl 

iery. 

^posed  for  critical  habitat 
ned  and  managed  by  the 
ional  Park  Service,  tfie 

^Management,  the  U.S. 
Forest  Service,  be  Fort  McDowell 
hidian  Reserval  ion,  the  Salt  River 
Indian  Reserval  ion,  the  State  of  Arizona, 
and  private  par  ies.  The  majority  of 
proposed  critic  il  habitat  is  on  lands 
owned  or  mana  i/od  by  the  Bureau  of 
Land  Management,  the  State  of  Arizona, 
and  private  parties. 

The  Service  u  required  to  base  critical 
habitat  proposals  on  the  best  available 
scientific  infoniiation  (50  CFR  §424.12). 
hi  determining  what  areas  to  propose  as 
critical  habitat,  the  Service  considers 
those  physical  and  biological  features 
that  are  essential  to  the  conservation  of 
the  species  andjthat  may  require  special 
management  considerations  or  • 

protection  (priiiary  constituent 
elements).  Spedies  requirements 
include,  but  ard  not  Umited  to.  the 
following:  (1)  ^ace  for  individual  and 
population  growth;  (2)  food,  water,  air, 
light,  minerals,pr  other  nutritional  or 
physiological  rnuirements;  (3)  cover  or 
shelter;  (4)  sited  for  breeding, 
reproduction,  rearing  of  offspring, 
germination,  or^seed  dispersal;  and, 
generally,  (5)  habitats  that  are  protected 
from  disturbande  or  are  representative  of 
the  historical  geographical  and 
ecological  distributions  of  a  species. 
Primary  constittents  elements  of  critical 
habitat  may  include,  but  are  not  limited 
to,  the  foIlowin|:  Roost  sites,  nesting 
grounds,  spawiang  sites,  feeding  sites, 
seasonal  wetland  or  dryland,  water 
quality  or  quantity,  host  species  or  plant 
polhnators,  geo  ogical  formation, 
vegetation  type,  tide,  and  specific  soil 
types. 

The  Service  ii  proposing  to  designate 
as  critical  habiti  t  areas  which  provide, 
or  with  rehabili  ation  will  provide,  the 
above  physical  i  ind  biological  features 
and  primary  coi  stituent  elements.  In 
determining  bic^ogically  appropriate 
areas  to  propose  for  designation  as 
critical  habitat,  jhe  Service  focuses  uii 


the  primary  constituent  elements  that 
are  essential  to  the  conservation  of  the 
species,  without  consideration  of  land 
or  water  ownership  or  management. 

The  Service  is  required  to  list  the 
primary  constituent  elements  for  any 
critical  habitat  that  is  propomd.  For  all 
areas  of  critical  habitat  proposed  here, 
the  above  features  and  elements  are 
provided  or  will  be  provided  by 
thickets,  forests,  woodlands,  thomscrub, 
and  desertscrub  that  are  inhabited  or 
potentially  habitable  for  the  primary 
biological  needs  of  foraging,  nesting, 
rearing  of  young,  roosQng.  and 
sheltering.  Constituent  elements  include 
riparian  forests,  riverbottom  woodlands, 
and  xeroriparian  thickets  within  or 
bordering  the  designated  drainages. 
Woodlands,  thickets,  and  desertscrub 
associations  adjacent  to  these  floodplain 
areas  also  provide  primary  constituent 
elements.  Specific  plant  associations 
include  those  dominated  by 
Cottonwood,  mesquite,  and  Sonoran 
E>esertscrub/Thomscrub.  These  plant 
associations  are  characterized  by,  but 
are  not  limited  to,  the  following  plant 
species,  in  any  combination: 
Cottonwood,  willow  (Scdix  spp.),  ash, 
mesquite,  paloverde,  ironwood,  saguaro 
cactus,  organpipe  cactus,  cresotebush 
[Larrea  spp.),  acacia,  and  hackberry,  and 
areas  where  such  vegetation  may 
become  established.  These  associations 
attain  their  greatest  development,  and 
support  the  highest  niimbers  of  pygmy- 
owls,  in  the  approximate  100-year 
floodplain  zone  of  river  drainages. 

The  presence  of  surface  or  subsurface 
water  is  critical  in  maintaining  the 
majority  of  pygmy-owl  habitat.  The 
thicket,  woodland,  and  forest 
communities  described  above  are 
largely  dependent  on  availability  of 
groundwater  at  or  near  the  soil  surface. 
Surface  or  subsurface  moisture  may  also 
be  important  in  maintaining  various 
species  comprising  the  pygmy-owl's 
prey  base. 

The  above  primary  constituent 
elements  are  interrelated  in  the  life 
history  of  the  cactus  ferruginous  pygmy- 
owl.  These  relationships  were  major 
considerations  in  selection  of  proposed 
critical  habitat.  In  addition  to  the  above 
primary  constituent  elements,  several 
other  selection  criteria  were  used  to 
determine  areas  necessary  for  the 
survival  and  recovery  of  the  pygmy-owl. 
Tliese  were:  (1)  Areas  where  pygmv- 
owls  were  historically  recorded  as 
occurring;  (2)  areas  adjacent  to  or  near 
those  where  pygmy-owls  were 
historically  recorded  as  occurring  that 
provide  or  provided  the  same 
constituent  elements;  and  (3)  areas 
pygmy-owls  are  currently  known  to 
occur 
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Not  all  areas  likely  to  have  been 
occupied  historically,  or  likely  to  be 
occupied  now,  have  been  proposed  for 
designation  as  critical  habitat.  The 
critical  habitat  areas  proposed  are  those 
that  the  Service  heUeves  are  necessary 
for  the  survival  and  recovery  of  the 
pygmy-owl  and  in  need  of  special 
management  or  protection.  For  example, 
in  Sonoran  Desertscrub  habitat  of 
upland  areas  in  southern  Arizona,  the 
pygmy-owl  apparently  has  always  been 
uncommon  to  rare  and  unpredictable  in 
occurrence.  The  Service  believes  this 
desert  habitat  has  always  been  of 
peripheral  or  marginal  importance  to 
pygmy-owls  in  Arizona,  and  that  the 
habitats  necessary  for  the  survival  and 
recovery  of  the  pygmy-owl  are  those  . 
along  major  riverbottoms.  where  the 
species  was  historically  common. 
Therefore,  sections  of  major  rivers  have 
been  proposed  as  critical  habitat,  but 
Sonoran  Desert  habitats,  in  general, 
have  not.  However,  pygmy-owls  will 
still  receive  protection  under  Sections  7 
and  9  of  the  Act,  regardless  of  whether 
they  occur  in  critical  habitat. 

Designation  of  critical  habitat  is  not 
prudent  when  the  species  is  threatened 
by  taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat,  or  when  designation  of  critical 
habitat  would  not  be  beneficial  to  the 
species  (50  CFR  424.12(a)(1)). 

Because  the  Service  is  currently 
working  cooperatively  with  private 
landowners  in  Texas  to  reach 
agreements  with  them  concerning 
maintenance  of  important  habitat,  the 
Service  has  determined  that  designation 
of  critical  habitat  in  Texas  is 
unnecessary  and  would  not  be 
beneficial  to  the  pygmy-owl. 
Furthermore,  a  probable  outcome  of 
such  a  desigiiation  in  Texas  would  be  an 
increase  in  disturbance  to  pygmy-owls 
by  bird  watchers.  An  increase  in  bird 
watchers  trespassing  on  private  land  is 
a  concern  expressed  by  private 
landowners,  and  such  events  could 
damage  a  currently  harmonious  working 
relationship  with  the  Service  and 
researchers. 

Section  4(b)(8)  requires,  for  any 
proposed  or  final  regulation  that  ' 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  that  may 
adversely  modify  such  habitat  or  may  be 
affected  by  such  designation.  Such 
activities  may  include: 

(1)  Removing,  thinning  or  destroying 
vegetation.  Activities  that  remove,  thin, 
or  destroy  vegetation,  by  mechanical 
(woodcutting  or  bulldozing),  chemical 
(herbicides  or  burning),  or  biological 
(grazing)  means; 
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(2)  Water  diversion  or  impoundment, 
groundwater  pumping,  or  any  other 
activity  that  may  significantly  alter  the 
quantity  or  quality  of  surface  or 
subsurface  water  flow; 

(3)  Overstocking  or  other 
mismanagement  of  livestock;  and 

(4)  Development  of  recreational 
facilities  and  off^road  vehicle  operation. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  The  Service  will 
consider  the  critical  habitat  designation 
in  light  of  all  additional  relevant 
information  obtained  before  making  a 
decision  on  whether  to  issue  a  final 
rule. 

Special  Rule 

The  Service  recognizes  that  the  major 
portion  of  the  population  in  Texas  exists 
because  present  land  management  by 
private  landowners  is  generally 
compatible  with  the  well-being  of  the 
owl.  The  Service  intends  to  work  with 
landowners  in  developing  management 
plans  and  agreements  wi3i  the  objective 
of  recovery  and  eventual  delisting  of  the 
Texas  population.  The  Service  is  also 
proposing  a  special  rule  under  section 
4(d)  of  the  Act  that  offers  additional 
management  flexibility  for  this  species. 
The  special  rule  would  remove  the 
prohibition  against  incidental  taking  of 
this  species  in  any  area  subject  to  a 
conservation  agreement  between  the 
Service  and  the  landowner  when  the 
taking  is  caused  by  routine  ranching 
activities  and  does  not  involve  any 
destruction  of  nest  trees.  In  order  for  a 
conservation  agreement  to  be  accepted 
by  the  Service,  it  would  have  to  describe 
the  activities  to  be  imdertaken  in  the 
area  that  may  affect  the  species;  estimate 
the  amount  extent,  and  type  of 
incidental  taking  likely  to  result  from 
these  activities;  and  prescribe  adequate 
mitigation  measures. 

The  Service  believes  that  a  special 
rule  of  this  nature  will  benefit  the  cactus 
ferruginous  pygmy-owl  in  Texas,  and 
that  the  rule  would  satisfy  the 
requirement  under  section  4(d)  that 
regulations  applied  to  threatened 
species  embody  those  measures  deemed 
necessary  and  advisable  to  provide  for 
the  conservation  of  the  species  in 
question. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 


Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
authorizes  recovery  plans  for  all  listed 
species.  The  protection  required  for 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFT?  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  ii  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently.  Section  7(aK2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consuhation  with 
the  Service. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  and 
17.31  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  and  threatened 
wildlife,  respectively.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  U.S.  to  take  (includes  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
or  collect;  or  to  attempt  any  of  these), 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deHver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies.    • 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  and  threatened 
wildlife  species  under  certain 
circumstances.  Regulations  governing 
permits  are  at  50  CFR  17.22, 17.23,  and 
17.32.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take,  in  connection 
with  otherwise  lawful  activities.  For 
threatened  species,  there  are  also 
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permits  for  zoolotdcal  exhibition. 


(41  Current  c  r  olanned  artivities  in  the     A»tKnp 


Federal  Register  /  Vol.  59.  No.  237  /  Monday,  December  12.  1994  /  Proposed  Rules  63985 


Service  have  signed  a  conservation 


San  Pedro  and  Gila  Rivers  (T5S.  RISE.        channels,  un  to  nnrf  inrlnriino  ♦».«  i« 
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peraiits  for  zooiogical  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  purpose  of 
the  Act. 

Section  4(d)  of  the  Act  provides 
authority  for  the  Service  to  promulgate 
special  rules  for  threatened  species.  The 
Service  is  proposing  a  special  rule  for 
the  cactus  ferruginous  pygmy-owl  in 
Texas  that  would  relax  the  prohibition 
against  incidental  taking  where  the 
Service  and  a  landowner  have  entered 
into  a  conservation  agreement. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public.  Other 
concerned  governmental  agencies,  the 
scientific  commimity,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

tl)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species; 


a$ 
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(4)  Current  tk  planned  activities  in  the 
subject  area  anp  their  possible  impacts 
on  Uiis  specie^  and 

(5)  Any  foreseeable  economic  and 
other  impacts  Resulting  fi-om  the 
proposed  designation  of  critical  habitat. 

Fmal  promiugation  of  a  regulation  on 
this  species  will  take  into  consideration 
the  comments  ^nd  any  additional 
information  received  by  the  Service,  and 
such  commiml:ations  may  lead  to  a 
final  regulatioij  that  differs  fipom  this 
proposal.         I 

Tne  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  this  propose  ;  such  requests  must  be 
made  in  writin  5  and  addressed  to  the 
Service's  Arize  la  State  Office  (see 
ADDRESSES  seC  ion). 

National  Envii  nunental  Policy  Act 

The  Fish  ant  Wildlife  Service  has 
determined  thj  t  an  Environmental 
Assessment,  asi defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1469,  need  not  be 
prepared  in  coi  inection  with  regulations 
adopted  pursut  nt  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  ncpice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1993  (48  FR  49244). 

References  Cit(  d 


1st 


A  complete 
herein  is  avail^le 
Arizona  State 


of  all  references  cited 
from  the  Service's 
dffice  (see  ADDRESSES). 


Species 


Common  name 


Sdentitic  name 


Historic  ra  ige 


Biros 


Pygmy-ow*.  cactus  ter-      Gtaucidium 
fuginous.  brasmanum 

cactorum. 


Do 


3.  Section  17.41  is  amended  by  ' 
adding  paragraph  (c)  to  read  as  follows: 

$17.41    Special  rules-birds. 

(c)  Cactus  ferruginous  pygmy-owl 
[Glaucidium  bmsiliamm  cactorum],  (1) 


Author 

The  primary  author  of  this  proposed 
rule  is  Robert  M.  Marshall,  Arizona 
Ecological  Services  State  Office  (see 
ADDRESSES)  above. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C  4201-4245:  Pub.  L.  99- 
625,  Stat.  3500;  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  Birds,  to  the  Ust  of 
Endangered  and  Threatened  Wildlife,  to 
read  as  follows: 

§17.11    Endangefed  and  threatened 
wildiifa. 

*        •        •        *        * 

(h)  •  •  • 


Verte- 
t)rate 
popu- 
lation 
where  en- 
dangered 
or  threat- 
erwd 


Status 


When  listed 


Critical 
hat)itat 


Special 
rules 


UMI 


Except  as  noted  in  paragraph  (c)(2)  of 
this  section,  all  prohibitions  of  §  17.31 
(a)  and  (b)  shal^  apply  to  the  cactus 
ferruginous  pygmy-owl  in  Texas. 
(2)  Incidental  take  of  the  cactus 
ferruginous  pyany-owl  will  not  be  a 
violation  of  seoion  9  of  the  Endangered 


Species  Act  of  1973,  as  amended,  if  it 
results  from  routine  ranching 
operations,  such  as  fencing  and  road 
building  or  maintenance,  provided  that 

(i)  No  nest  trees  are  destroyed. 

(ii)  The  owner  of  the  land  upon  which 
the  incidental  take  occurs  and  the 


Service  have  signed  a  conservation 
agreement  that  provides  for  the 
persistence  of  essential  habitat  features 
for  the  cactus  ferruginous  pygmy-owl. 
The  conservation  agreement  must 
include,  at  minimum: 

(A)  A  description  of  activities  that 
may  affect  the  cactus  ferruginous 
pygmy-owl. 

(B)  An  estimate  of  the  amount,  extent, 
and  type  of  incidental  taking  that  may 
result  from  these  activities. 

(C)  A  description  of  any  mitigation 
measures,  such  as  seasonal  restrictions 
or  protection  of  nests  groves,  that  will 
be  carried  out  to  minimize  impact  to 
and  taking  of  cactus  ferruginous  pygmy- 
owls. 

(iii)  The  operations  that  may  affect  the 
cactus  ferruginous  pygmy-owl  are  in 
compliance  with  all  other  Federal  and 
State  laws  that  provide  protection  for 
the  cactus  ferruginous  pygmy-owl. 

4.  Section  17.95(b)  is  amended  by 
adding  critical  habitat  of  the  cactus 
ferruginous  pygmy-owl,  in  the  same 
alphabetical  order  as  the  species  occurs 
in  §  17.il(h).  to  read  as  follows: 

f17J5   Critical  habHat-Fish  and  wildNfe. 

•  *        •        *        • 

(b)*  *  * 

•  *        •        •        • 

Cactus  Ferruginous  Pygmy-Owl 
{Glaucidium  bmsilianum  cactorum) 

Arizona.  Areas  of  land  and  water  as 
follows  (all  legal  descriptions  are  from 
the  Gila  and  Salt  River  Meridian): 

1.  Maricopa  County.  Salt  River,  from 
Stewart  Mountain  Dam  (T3N,  R8E. 
Section  33)  downstream  to  Granite  Reef 
Dam  (T2N,  R7E.  Section  5).  The 
boundaries  include  the  current  active 
channeUs),  and  all  secondary,  side,  and 
overflow  channels,  up  to  and  including 
the  100-year  floodplain,  and  areas 
within  100  m  (328  ft)  laterally  adjacent 
to  the  100-year  floodplain. 

2.  Maricopa  County:  Verde  River, 
from  Bartlett  Dam  (T4N,  R7E,  Section 
33)  downstream  to  the  confluence  of  the 
Verde  and  Salt  Rivers  (T2N.  R7E. 
Section  5).  The  boundaries  include  the 
current  active  cbenneUs),  and  all 
secondary,  side,  and  overflow  chaimels, 
up  to  and  including  the  100-year 
floodplain,  and  areas  within  100  m  (328 
ft)  laterally  adjacent  to  the  100  year- 
floodplain. 

3.  Cochise,  Pima,  and  Pinal  Counties: 
San  Pedro  River,  from  the  confluence  of 
Soza  Canyon  (T12S,  R19E,  Section  30) 
downstream  to  the  confluence  of  the 


San  Pedro  and  Gila  Rivers  (T5S,  R15E, 
Section  23),  including  Cook's  Lake.  The 
boundaries  include  the  aurent  active 
channeUs),  and  all  secondary,  side,  and 
overflow  diannels,  up  to  and  including 
the  100-year  floodplain.  and  areas 
within  100  meters  (328  feet)  laterally 
adjacent  to  the  100-year  floodplain. 

4.  Pima  County:  Suite  Cruz  River, 
from  the  Interstate  19  bridge  (T15S. 
R13E,  Section  26)  dovmstream  to  the 
Avra  Valley  Road  bridge  (T12S,  R12E, 
Section  8).  The  boundaries  include  the 
current  active  channel(s),  and  all 
secondary,  side,  and  overflow  channels, 
up  to  and  including  the  100-year 
floodplain,  and  areas  within  100  meters 
(328  ft)  laterally  adjacent  to  the  100-year 
floodplain. 

5.  Pj'ma  County:  Rillito  Creek  system, 
from  the  confluence  of  Rillito  Creek  and 
the  Santa  Cruz  River  (T13S,  RISE, 
Section  7)  upstream,  along  Tanque 
Verde  Creek  to  the  boundary  between 
Sections  2  and  3.  T14S.  R16E,  and 
upstream  along  Ague  Caliente  Creek  to 
the  Soldier  Trail  crossing  (T13S,  R16E, 
Section  19).  The  boundaries  include  the 
current  active  channel(s),  and  all 
secondary,  side,  and  overflow  channels, 
up  to  and  including  the  100-year 
floodplain,  and  areas  within  100  m  (328 
ft)  laterally  adjacent  to  the  100-year 
floodplain. 

6.  Pima  County:  Canada  del  Oro,  from 
its  confluence  writh  Sutherland  Wash 
(TllS,  R14E,  Section  4)  downstream  to 
its  confluence  with  the  Santa  Cruz  River 
(T13S.  R12E,  Section  1).  The  boundaries 
include  the  current  active  channel(s). 
and  all  secondary,  side,  and  overflow 
channels,  up  to  and  including  the  100- 
year  floodplain,  and  areas  within  100 
meters  (328  feet)  laterally  adjacent  to  the 
100-year  floodplain. 

7.  Pima  County:  Alamo/Growler  Wash 
system,  &t)m  the  well  in  Alamo  Canyon 
(Ties.  R4W,  unsurveyed  Section  6) 
downstream  to  the  point  where  Growler  . 
Wash  intersects  the  Bates  Well  road 
(T15S,  R7W,  Section  6).  The  boundaries 
include  the  current  active  channel(s). 
and  all  secondary,  side,  and  overflow 
channels,  up  to  and  including  the  100- 
year  floodplain,  and  areas  within  100  m 
(328  ft)  laterally  adjacent  to  the  100-year 
floodplain. 

8.  Pima  County:  Arivaca  Creek,  from 
the  road  crossing  in  the  town  of  Arivaca 
(T21S,  RlOE,  Section  28)  downstream  to 
the  confluence  with  San  Luis  Wash 
(T21S,  R9E,  Section  4).  The  boundaries 
include  the  current  active  channeUs). 
and  all  secondary,  side,  and  overflow 


channels,  up  to  and  including  the  100- 
year  floodplain.  and  areas  within  100  m 
(328  ft)  laterally  adjacent  to  the  100-year 
floodplain. 

9.  Greenlee  and  Graham  Counties: 
Gila  River,  from  the  confluence  with  the 
San  Francisco  River  (T5S.  R29E,  Section 
28)  downstream  to  the  gaging  station  in 
Section  31,  T6S,  R28E.  The  boundaries 
include  the  current  active  channel(s). 
and  all  secondary,  side,  and  overflow 
channels,  up  to  and  including  the  100- 
year  floodplain,  and  areas  within  100  m 
(328  ft)  laterally  adjacent  to  the  100-year 
floodplain. 

10.  Pinal  and  Gmham  Counties:  Gila 
River,  bom  the  confluence  with  the  San 
Pedro  River  (T5S,  R15E,  Section  23) 
downstream  to  the  Ashurst-Hayden 
Dam  (T4S,  RllE.  Section  8).  The 
boundaries  include  the  current  active 
channeUs),  and  all  secondary,  side,  and 
overflow  channels,  up  to  and  including 
the  100-year  floodplain,  and  areas 
within  100  m  (328  ft)  laterally  adjacent 
to  the  100-year  floodplain. 

11.  Gmham  Cbunfy;  Bonita  Creek. 
&t)m  the  boimdary  between  Section  36 
(T5S,  R27E)  and  Section  31  (T5S,  R28E) 
downstream  to  the  confluence  of  Bonita 
Creek  and  the  Gila  River  (T6S,  R28E, 
Section  21).  The  boundaries  include  the 
current  active  channeUs),  and  all 
secondary,  side,  and  overflow  channels, 
up  to  and  including  the  100-year 
floodplain,  and  areas  within  100  m  (328 
ft)  laterally  adjacent  to  the  100-year 
floodplain. 

12.  Maricopa  County:  New  River, 
from  the  boundary  between  Sections  3 
and  4,  Towrnship  7  North,  Range  3  East, 
downstream  to  the  boundary  between 
Sections  19  and  20,  Township  6  North, 
Range  2  East.  The  boundaries  include  ■ 
the  current  active  channeUs),  and  all 
secondary,  side,  and  overflow  channels, 
up  to  and  including  the  100-year 
floodplain,  and  areas  within  100  m  (328 
ft)  laterally  adjacent  to  the  100-year 
floodplain. 

The  primary  constituent  elements  of 
cactus  ferruginous  pygmy  owl  critical 
habitat  include:  Sonoran  Desertscrub, 
xeroriparian  thickets,  riparian  thickets, 
forests,  and  woodlands,  and  areas  where 
such  vegetation  does  not  currently  exist 
but  may  become  established  with 
natural  regeneration  or  habitat 
rehabilitation. 

Note:  Map  follows: 
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SOCFRParttT 
RiN  1018-AC83 

Endangered  and  Threotaned  Wildlife 
and  Ptanta;  Reopening  of  Comment 
Period  and  Announcement  of  Public 
Maetinga  and  Public  Haarfnga  on 
Proposed  Endangefsd  Status  for  Five 
Freahwater  Muaaela  and  Propoaed 
Threatened  Statua  for  TWO  Freahwater 
Mussels  From  Eastern  Qutf  Slope 
Drainages  of  Alabama,  Rorida,  and 
Qeorgia 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACnON:  Proposed  rule;  notice  of  public 
meetings  and  public  hearings,  and 
reopening  of  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  provides  notice  that  five 
public  meetings  and  five  public 
hearings  will  be  held  on  the  proposed 
determination  of  endangered  status  for 
the  fat  three-ridge  (Amblema  neislerii), 
shiny-rayed  pocketbook  (LampsUis 
subangulata).  Gulf  moccasinshell 
[Medionidus  penicillatus).  Ochlockonee 
moccasinshell  [Medionidus 
simpsonianus),  and  oval  pigtoe 
(Pleurobema  pytiforme),  and  proposed 
determination  of  threatened  status  for 
the  Chipola  slabshell  [EUiptio 
chipohensis)  and  purple  bankclimber 
(Elliptoideus  sloatianus).  These  mussels 
are  generally  limited  to  short  reaches  of 
various  streams  in  southeast  Alabama, 
north  Florida  and  southwest  Georgia. 
All  interested  parties  are  invited  to 
submit  comments  on  this  proposal. 
DATES:  Public  meetings  will  be  held 
from  7  p.m.  to  10:30  p.m.  on  the 
following  dates: 

1.  January  5, 1995,  Fayetteville,    ' 
Georgia. 

2.  January  9. 1995,  Marianna,  Florida. 

3.  January  10. 1995.  Dothan.  Alabama. 

4.  January  11. 1995.  Albany,  Georgia. 
,  5.  January  12, 1995.  Columbus. 
Georgia. 

Public  hearings  will  be  held  from  7 
p.m.  to  10:30  p.m.  on  the  following 
dates: 

1.  January  19, 1995,  Fayetteville, 
Georgia. 

2.  January  23, 1995,  Dothan,  Alabama. 

3.  January  24, 1995,  Mariaima. 
Florida. 

4.  January  25, 1995,  Albany,  Georgia. 

5.  January  26, 1995,  Columbus. 
Georgia. 

The  comment  period,  which 
originally  closed  on  November  1, 1994, 
now  closes  on  February  10. 1995. 
ADDRESSES:  Meetings  and  hearings  will 
be  held  at  the  same  facility  in  each  city, 
as  follows: 


1.  Fayette  County  High  School.  F.A. 
Sams  Auditoriima.  Lafajrette  Avenue. 
Fayetteville.  Georgia. 

2.  Dothan  Opera  House.  115  North  St. 
Andrews,  Dothan.  Alabama. 

3.  Chipola  Junior  College.  Art  Center. 
3094  Indian  Circle.  Marianna,  Florida. 

4.  Albany  Civic  Center,  100  West 
Oglethorpe  Boulevard,  Albany,  Georgia. 

5.  Columbus,  Georgia  Convention  and 
Trade  Center,  801  Front  Avenue, 
Columbus.  Georgia. 

Written  comments  and  materials 
concerning  the  proposal  should  be  sent 
directly  to  Acting  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  6620 
Southpoint  Drive  South.  Suite  310, 
Jacksonville,  Florida  32216  (facsimile 
904/232-2404).  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Butler  at  the  above  address 
(telephone:  904/232-2580,  facsimile 
904/232-2404). 

SUPPLEMENTARY  INFORMATION: 
BacI(ground 

In  the  Federal  Register  of  August  3, 
1994,  (59  FR  39524)  the  Service 
published  a  proposal  to  add  seven 
freshwater  mussels  (fat  three-ridge, 
shiny-rayed  pocketbook.  Gulf 
moccasinshell.  Ochlockonee 
moccasinshell.  oval  pigtoe.  Chipola 
slabshell.  and  purple  Iwnkclimber)  to 
the  list  of  endangered  and  threatened 
wildlife.  These  seven  species  are 
endemic  to  the  Apalachicolan  Region  of 
the  eastern  Gulf  Slope,  defined  as  the 
rivers  from  the  Escambia  River  in  the 
west  to  the  Suwannee  River  in  the  east. 
These  drainages  comprise  southeast 
Alabama,  southwest  Georgia,  and  north 
Florida.  Primary  threats  to  these 
mussels  are  habitat  degradation 
attributed  to  impoundments,  poor  land- 
use  planning,  sedimentation,  and  poor 
water  quality. 

Section  4(b)(5)(E)  of  the  Endangered 
Species  Act  of  1973,  as  amended, 
requires  that  a  public  hearing  be  held  if 
it  is  requested  within  45  days  of 
publication  of  a  proposed  rule.  The 
hearing  provides  a  public  forum  to 
interested  parties  desiring  formal  oral 
comment  on  the  proposed  listing.  By 
September  19, 1994,  the  Service  had 
received  12  public  hearing  requests 
from  within  the  proposed  mussels' 
range.  Due  to  this  level  of  interest,  the 
Service  has  arranged  to  conduct  five 
public  hearings  on  the  following  dates 
and  locations:  January  19. 1995. 
Fayetteville,  Georgia;  January  23, 1995, 
Dothan,  Alabama;  January  24, 1995, 


Marianna,  Florida;  January  25, 1995, 
Albany,  Georgia:  and  Jimnary  26. 1995, 
Columbus,  Georgia.  Poking  is  avaihMe 
at  all  five  sites.  Each  public  hearing  is 
scheduled  from  7:00  pjD.  to  10:30  pan. 
Those  parties  wiriiing  to  nwke 
statements  for  the  administrative  record 
are  encouraged  to  bring  a  copy  of  their 
statements  to  present  to  the  Service  at 
the  start  of  the  hearing.  Oral  sttfements 
may  be  limited  in  length  rf  tibe  number 
of  parties  present  at  the  hearing 
necessitates  such  a  limitation.  There  are, 
however,  no  limits  to  the  length  of 
written  comments  or  materials 
presented  at  the  hearing  or  mailed  to  the 
Service.  Oral  and  written  statements 
receive  equal  consideration. 

The  list  of  sites  and  addresses  for  the 
public  hearings  is  as  follows: 

Fayette  County  High  School 
Auditorium,  Lafayette  Avenue, 
Fayetteville,  Georgia  (one  block  north  of 
the  coimty  courthouse  square). 

Dothan  Opera  House,  115  North  St. 
Andrews,  Dothan,  Alabama  (across  the 
street  from  the  Dothan  Police 
Department  and  Dothan  Civic  Center). 

Chipola  Junior  College,  123  South 
Main  Street,  Marianna,  Florida 
(approximately  two  miles  north  of  the 
courthouse  in  downtown  Marianna). 

Albany  Civic  Center.  100  West 
Oglethorpe  Boulevard,  Albany  ,  Georgia 
(between  Washington  and  Front  Streets 
near  the  Oglethorpe/Flint  River  Bridge). 

■  Columbus.  Georgia  Convention  and 
Trade  Center,  801  Front  Avenue, 
Columbus,  Georgia  (Front  Avenue  runs 
north-south  along  the  Chattahoochee 
River). 

In  acknowledgement  of  public 
response  to  date,  the  Service  has  also 
scheduled  five  public  meetings.  The 
purpose  of  the  public  meetings  is  to 
provide  an  advance  opportimity  for  the 
public  to  ask  questions  and  gain 
additional  information  in  preparation 
for  the  hearings  to  be  held  at  a  later 
date.  The  Service  will  not  be  taking  oral 
statements  for  the  administrative  record 
at  these  meetings.  Meeting  hours, 
locations,  and  sites  are  the  same  as  for 
the  public  hearings;  dates  are  as  follows. 
January  5. 1995,  Fayetteville,  Georgia; 
January  9. 1995.  Marianna,  Florida; 
January  10, 1995,  Dothan,  Alabama; 
January  11, 1995,  Albany,  Georgia;  and 
January  12, 1995,  Columbus,  Georgia. 

The  original  public  comment  period 
for  the  proposal  closed  on  November  1, 
1994.  Written  comments  may  now  be 
submitted  until  February  10, 1995.  to 
the  Service  office  in  the  ADDRESSES 
section. 
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The  primary  author  of  this  notice  is 
Robert  S.  Butler  (see  AOOfCSSES 
section). 

AwAtmity:  The  authority  for  Ma  aetionis 
the  EndangMed  Species  Act  (16  U.&C  1531 

etseq.). 

Dated:  December  5. 1994. 
Jaio—  M.  Butkr, 

Acting  Regional  Director. 

|FR  Doc.  94-30459  Filed  12-9-94: 8;45  am] 
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This  section  o(  the  FEDERAL  REGISTER 
contains  doGumenis  other  than  rules  or 
proposed  Aries  that  aie  appfcaUe  to  the 
put)lic  Notices  of  hearings  and  inwestigaiions. 
conwnitlee  meetingt,  aoency  decisions  and 
rulings,  defegafions  of  auSwrily.  mng  of 
petitions  and  appfcaHwB  and  agency 
statements  of  organizatton  and  functions  are 
examples  of  documents  appearing  in  this 
sectioa 


COMMODTTY  RITURES  TRADMG 


Chicago  Board  of  Trado't  Propoaad 
New  Ri4m  424UN>  and  480.14^  and  New 
Regulation  424.01-MMiibar  nrm 
Managed  FuturaaAocounta^  and 
Cualomar  Agraamenta  and  Riafc 
Diadoaura  StaleNMnt  Relating  Thereto 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  proposed  Chicago 
Board  of  Trade  ("CBOT')  rules  and 
regulation  related  to  the  offering  and 
operation  of  certain  retail  customer 
managed  futures  accounts  carried  by 
CBOT  member  firms. 


SUMMARY:  The  CBOT  has  submitted  two 
proposed  new  rules  and  oae  proposed 
new  regulatirai  ■  pursuant  to  Section 
5a(a)(12)  of  the  Commodity  Exchange 
Act  ("Act").  The  iMt)posed  new 
provisions  would  establish 
requirements  for  certain  retail  customer 
managed  futures  accounts  carried  by 
CBOT  member  firms  ("Member  Firms"). 

Acting  pursuant  to  the  authority 
delegated  by  Conunission  Regulation 
140.96,  the  Division  of  Trading  and 
Markets  has  determined  to  publish  the 
CBOT's  proposal  for  public  comment 
The  Division  believes  that  publication 
of  the  CBOT's  proposal  is  in  the  public 
interest  and  will  assist  the  Commission 
in  considering  the  views  of  interested 
persons. 

DATES:  Comments  must  be  received  on 
or  before  January  1 1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
France  M.T.  Maca.  Special  Counsel, 
Divisitm  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington,  DC  20581.  Telephone: 
(202)  254-8955. 


SUPPLEMENTARY  INFORMATION: 
I.  Descri|»licMi  of  Proposed  Roles 

By  letter  dated  August  8, 1994 
(togetho-  vrith  submitted  materials:  the 
"Submission"  or  "Proposal"),  the  CBOT 
submitted  proposed  new  Roles  424.00 
and  480.14  and  new  Regulation  424.01 
pursuant  to  Commission  Regulation 
1.41(c).  The  Division  advised  the  CBOT 
that  it  will  consider  the  Submission 
under  Regulation  1.41(b)  and  the  CBOT 
did  not  object  thereto.  The  proposed 
new  provisions  were  revised  and 
resubmitted  October  12. 1994.  The 
CBOT  represents  that  the  objective  of 
the  Proposal  is  "to  make  possible  a 
regulatory  framework  in  which  active 
solicitation  of  retail  business  by  Member 
Firms  can  be  made  practicable— thereby 
fostered — by  ensuring  adequate 
ciistomer  protection  while  also 
clarifying  Member  Finns'  ccHnpIiance 
obligations."  The  CBOT  represents  that 
the  proposed  rules  and  regulation  have 
been  desired  specifically  to  permit 
Member  Firms  to  offer  certain  managed 
accounts  without  secxirities  registration 
under  the  Securities  Act  of  1933.2 

Under  the  Proposal,  Member  Firms 
could  solicit  customers  to  open  Member 
Firm  Managed  Futures  Accounts 
("MFMFAs").  Each  MFMFA  would  be  a 
discretionary  account  owned  by,  and 
carried  in  the  name  of,  an  individual 
customer,  managed  by  either  the 
Member  Firm,  an  associated  person 
("AP")  thereof,  or  an  unaffiliated 
trading  manager  such  as  a  registered 
commodity  trading  advisor  ("CTA"). 
The  CBOT  contemplates  that  MFMFAs 
would  trade  contracts  to  which  the 
average  pricing  system  ("APS")  3  and 
average  quantity  order  system 
("AQQS")  *  are  appUcable.  The  Proposal 


'  CBOT  rules  are  ^iprovad  bjr  a  6iU  vols  of  tb* 
CBOT's  memberahip.  CBOT  regulations  are 
approvod  tqr  the  board  of  directors.  Rules  and 
RegulalioM  haw  tba  aame  afllKt  on  mwibara. 


2  The  CBOT  represents  that  these  accounts  %M>uld 
meet  all  the  conditions  set  forth  by  the  Securities 
and  Exchange  Commission  for  investment  vehicles 
to  avoid  the  offeror  being  deemed  to  be  engaged  in 
the  issuance.of  securities.  See  Investment  Company 
Act  Release  No.  11991 11980  Tmsfar  Binder)  Fed. 
Sec.  L.  Rep.  (CCH)  182.662  (October  10. 1980)  and 
related  no-action  letters  cited  in  the  Submission. 

'The  APS  set  forth  in  CBOT  Rule  421.03  was 
permitted  to  be  made  effective  in  June  of  1992.  It 
enables  N4ember  Firms  to  confirm  to  customers  an 
average  price  when  portions  of  an  order  or  series 
of  orders  for  the  same  accounts  are  executed  at 
different  prices.  Other  exchanges  also  have  average 
pricing  systems. 

'•The  AQOS  set  forth  in  CBOT  Rule  421.04  was 
permitted  to  be  made  effective  in  October  of  1993. 
It  permits  the  confirmation  to  cuatoateis  of  average 
contract  quantities.  To  date,  no  other  exchange  has 
adopted  an  average  quantity  order  system. 
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contemplates  that,  except  as  provided 
therein,  each  MFMFA  vroukl  be  subject 
to  all  applicable  requirements  of  the 
Commodity  Exchange  Act,  the 
Commission  regulaticms  and  CBOT 
rules.  Among  otho'  exceptions, 
however,  Membw  Firms  would  not  be 
required  to  provide  the  Disclosure 
Doioiment  of  a  onunodity  trading 
advisor  ("CTA")  retained  to  direct  a 
MFMFA,  as  otherwise  required  by 
Commission  Regulation  4.31,  nor  vrould 
they  be  required  to  provide  daily 
purchase  and  sale  confirmations  to 
MFMFA  customers,  as  required  by 
Commission  Regulation  1.33(b).  CTA 
Disclosure  Dociwients  would  be 
available  upon  request,  and  daily 
confirmations  would  be  available  at  the 
office  of  the  Member  Firro.^  Each 
MFMFA  customer  would  be  provided 
with,  and  acknowledge  receipt  of,  a 
MFMFA  Risk  Disclosure  Statement 
disclosing,  among  other  things,  the  risks 
of  investing  in  a  MFMFA  and  the 
provisions  regarding  daily 
confirmations  and  delivery  of  the 
Disclosure  Document  of  a  CTA 
managing  a  MFMFA.*  The  Risk 
Disclosure  Statement  also  would 
disclose  that  no  individual  custcmier 
could  invest  more  than  ten  percent  of 
his  or  her  liquid  net  worth,  exclusive  of 
home,  fumi^ngs  and  automobile,  in  a 
single  MFMFA  or  more  than  twenty 
percent  of  liquid  worth  in  all  his  or  her 
MFMFAs  at  all  Member  Firms 
combined.  As  submitted,  the  Proposal 
also  includes  a  provision  for  mandatory 
arbitration  of  disputes  relating  to 
MFMFAs. 

Member  Firms  sponsoring  a  MFMFA 
would  be  required  to  submit,  upon 
request,  a  separate  ledger  recording  all 
day  trades  to  the  CBOTs  Office  of 
Investigations  and  Audits  and  to  adopt 
and  enforce  written  procedures  enabling 
them  to  supervise  the  sohcitation  of 
investments  in  MFMFAs  and  the 
handling  of  complaints  related  to  such 
accounts.  No  person  participating  in 
MFMFA  trading  decisions  could  receive 
monthly  commissions  in  an  amoimt 
greater  than  2.083  percent  of  net  equity 


'  Monthly  statements  sfao«ving  each  transaction 
would  be  provided  to  each  account  customer,  as 
required  by  Commission  Regulation  1.33(8). 
"     »  The  CBOT  further  represents  that  "lelach 
Member  Firm  will  have  representatives  reasonably 
available  during  normal  business  hours  to  answer 
any  inquiries  or  provide  consultation  to  custonoers" 
regarding  MFMFAs. 
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in  any  particular  MFMFA  as  of  the 
begiiming  of  the  month. 

n.  Request  for  Comments 

Comment  is  requested  on  any  aspect 
of  the  Proposal  that  members  of  the 
public  believe  may  raise  issues  under 
the  Act  or  Commission  regulations.  In 
this  regard,  the  Commission  notes  that, 
natxirally,  Section  4o  of  the  Act  would 
apply  to  the  proposed  provisions.  The 
Commission  further  notes  that  the 
Proposal,  as  submitted,  could  not  be 
approved  imless  certain  existing 
Gammission  regulations  were  amended. 
For  example,  as  noted  above,  the 
Proposal  would:  (1)  Reqxiire  account 
owners  to  consent  to  the  submission  of 
all  disputes  relating  to  MFMFAs  to 
binding  arbitration,  which  appears  to 
conflict  with  Commission  Regulation 
180.3(b)  pursuant  to  which  a  customer's 
consent  to  arbitration  prior  to  the  time 
a  claim  or  grievance  arises  may  not  be 
a  condition  to  the  customer's  ability  to 
utilize  the  services  of  the  futures 
commission  merchant;  (2)  permit 
Member  Firms  to  not  provide  MFMFA 
customers  with  daily  purchase  and  sale 
confirmations  as  now  is  required  by 
Commission  Regulation  1.33(b);  and  (3) 
require  delivery  of  the  Disclosure 
Dociunent  of  a  CTA  tetained  to  direct  a 
MFMFA  to  the  account  owner  solely 
where  requested  by  the  customer, 
whereas  Commission  Regulation  4.31 
requires  delivery  of  the  Disclosure 
Document  to  prospective  CTA  clients  at 
or  before  the  time  of  their  solicitation  or 
opening  a  discretionary  account  with 
the  CTA.  Accordingly,  commenters  may 
wish  to  address  the  questions  of 
whether  the  proposed  arbitration, 
disclosure  and  trade  confirmation 
provisions  provide  adequate  customer 
protection.  Further,  commenters  should 
discuss  what  are  the  compelling 
reasons,  if  any,  from  a  fairness, 
business,  increase  of  access,  flexibility, 
or  other  perspective,  why  the 
Commission  should  revise  the  above- 
cited  rules  to  provide  for  the  exceptions 
necessary  to  implement  the  Proposal 
and  what  conditions,  if  any,  should 
limit  the  use  of  such  exceptions.  In 
addition,  the  Commission  requests 
comment  on  whether  Member  Firms  or 
their  APs  participating  in  the  proposed 
program  may  come  within  the 
Commission's  regulatory  framework  for 
commodity  trading  advisors  and  should 
be  required  to  register  as  such,  on 
whether  the  Proposal  presents  issues 
related  to  the  oversight  of  such  Member 
Firms  and  APs  and  on  any  other  aspect 
of  the  Proposal. 

Copies  of  the  Submission  are 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
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Trading  Comm  ssion.  2033  K  Street 
NW.,  Washingt  m.  DC  20581.  Copies 
also  may  be  obt  ained  through  the  Office 
of  the  Secretari  it  at  the  above  address  or 
by  telephoning  (202)  254-6314.  Some 
materials  may  I  e  subject  to  confidential 
treatment  pursi  ant  to  17  CFR  145.5  or 
145.9. 

Any  person  ihterested  in  submitting 
written  data,  views,  or  arguments  on  Sie 
Proposal  shoul4  send  such  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Tradini  Commission,  2033  K 
Street  NW.,  Wa  shington,  DC  20581,  by 
the  specified  d(  te. 

issued  in  Wasb  ngton.  DC,  on  December  6, 
1994. 

Alan  L.  Seifert, 

Depu  ty  Director. 

(FR  Doc.  94-304^  3  Filed  12-9-94;  8:45  am) 
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CONGRESSIOiAL  BUDGET  OFFICE 


Notice  of  Tran4 
Sequestration  I 
1995toCongr 
Utanagementt 


littal  of  Final 
leport  for  Fiscal  Year 
and  to  the  Office  of 
id  Budget 


Pursuant  to  ^tion  254(b)  of  the 
Balanced  Budgit  and  Emergency  Deficit 
Control  Act  of  1985  (2  U.S.C.  904(b)), 
the  Congressiodal  Budget  Office  hereby 
reports  that  it  h^s  submitted  its  Final 
Sequestration  Import  for  Fiscal  Year 
1995  to  the  House  of  Representatives, 
the  Senate,  andthe  Office  of 
Management  ai  d  Budget. 
Stanley  L.  Greigj , 

Director,  Office  o,  Intergovernmental 
Relations,  Cong/n  ssional  Budget  Office. 
(PR  Doc.  94-306;  3  Filed  12-9-94;  8:45  am] 

BILLmO  CODE  M07-  O-M 


DEPARTMENTiOF  ENERGY 

Advisory  Comihittee  on  Human 
Radiation  Experiments 

AGENCY:  Departbent  of  Energy. 
ACTION:  Notice  f)f  open  meeting; 
amendment. 


leit 


(56 


SUMMARY:  On 
U.S.  Departm^ 
an  open  meeting 
Committee  on 
Experiments 
purpose  of  this  Notice 
change  in  the 
December  16, 
8:05  a.m. 
DATE  AND  TIME 
a.m.-5:00  p.m.; 
a.m.-5:00  p.m. 
PLACE:  Omni 
Calvert  Street 


I^f)vember  22, 1994,  the 
of  Energy  announced 
for  the  .Advisory 

Human  Radiation 
FR  60785).  The 

is  to  announce  a 


pibl 


ic  comment  time  on 
,  from  10:15  a.m.- to 


1)94 


December  15, 1994,  9:00 
December  16, 1994,  8:00 


Sf  oreham  Hotel,  2500 
,  Washington,  DC. 


I  W., 


FOR  FUmHER  MFORMATION  CONTACT: 
Steve  Klaidman.  (202)  254-9795,  Fax: 
(202) 254-9828. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee 

The  Advisory  Committee  on  Human 
Radiation  Experiments  was  established 
by  the  President.  Executive  C^der  No. 
12891 .  January  15, 1994,  to  provide 
advice  and  recommendations  on  the 
ethical  and  scientific  standards 
applicable  to  human  radiation 
experiments  carried  out  or  sponsored  by 
the  United  States  Government.  The 
Advisory  Committee  on  Hiunan 
Radiation  Experiments  reports  to  the 
Human  Radiation  Interagency  Working 
Group,  the  membera  of  which  include 
the  Secretary  of  Energy,  the  Secretary  of 
Defense,  the  Secretary  of  Health  and 
Human  Services,  the  Secretary  of 
Veterans  Affairs,  the  Attorney  General, 
the  Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Management  and  Budget. 

Tentative  Agenda 

Thiusday,  December  15. 1994 

9:00  a.m.  Call  to  Order  and  Opening 

Remarks 
9:10  a.m.  Discussion,  Committee 

Strategy  and  Direction 
12:15  p.m.  Lunch 
1:30  p.m.  Discussion,  Committee 

Strategy  and  Direction  (continued) 
5:00  p.m.  Meeting  Adjourned 

Friday,  December  16, 1994 

8:00  a.m.  Opening  Remarks 

8:05  a.m.  Public  Comment  (5  minute 

rule) 
10:00  a.m.  Discussion,  Committee 

Strategy  and  Direction 
11:45  a.m.  Lunch 
1:15  p.m.  Discussion,  Committee 

Strategy  and  Direction  (continued) 
5:00  p.m.  Meeting  Adjourned. 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
The  chairperson  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Advisory  Committee  will  be 
permitted  to  do  so,  either  before  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  a  five-minyte  oral 
statement  should  contact  Kristin  Crotty 
of  the  Advisory  Committee  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 


least  five  business  days  prior  to  the 
meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on 
the  agenda. 

Transcript 

Available  for  public  review  and 
copying  at  the  office  of  the  Advisory 
Committee  at  the  address  listed  above 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC  on  December  7, 
1994 

Rachel  Muiphy  Samud, 

Acting  Deputy  Advisory  Committee 
Management  Officer 

(FR  Doc.  94-30498  Filed  12-9-94;  8:45  am] 
BILUNG  CODE  MS0-01-M 


Federal  Energy  Regulatory 
Commission 

[Dodiet  No.  GP95-4-000:  FERC  No.  JD92- 
0250ST:  Texas-15  Addition  3] 

Railroad  Commission  of  Texas;  Tight 
Formation  Araa  Determination;  Notice 
of  Pretiminary  Finding 

December  5, 1994 


answering  staff's  tolling  letter.'  By  order 
issued  September  30, 1994,  the 
Commission  affirmed  Texas'  separate 
determinations  for  the  M.  R.  S.  and  T 
Sands. 

On  October  27, 1994,  Texas 
responded  to  staffs  second  tolling  letter 
in  the  Texas-15  Addition  3  proceeding 
by  submitting  SWEPI's  commentsand 
stating  that  those  comments  should 
satisfy  the  concerns  raised  in  the  tolling 
letter.  The  comments  provide  additional 
explanations  for  why  SWEPI  believes 
that  the  recomm«ided  formation  meets 
the  guidelines  but  contain  no  additional 
data  on  permeability  or  flow  rate 
characteristics. 

Discussion 

Permeability  Guideline 

Section  271.703(c)(2)(i)(A)  of  the 
Commission's  regtilations  requires  the 
jurisdictional  agency  to  show  that  the  in 
situ  permeability  to  gas,  throughout  the 
pay  section  in  the  formation,  is  expected 
to  be  0.1  miUidarcy  (md)  or  less.^ 

Each  recommended  sand  (J,  K,  L,  M. 
*  *  *  etc.)  is  actually  a  sand  package, 
consisting  of  multiple  sands;  the 
recommended  area  for  each  Lower 
_,    _         ,  ,  Vicksburg  sand  package  is  the  same. 

On  December  23, 1991,  the  Raihoad        whether  the  sand  package  is  present 
Commission  of  Texas  (Texas)  submitted     throughout  all  of  the  approximately 
its  determination  that  the  J  through  Y         15,100-acre  recommended  area  or  not. 
Sands  portion  of  the  Vicksburg  The  record  contains  permeability  data 

Formation  (also  known  as  the  Lower  for  only  1 7  of  the  97  wells  drilled 

Vicksburg).  underlying  parts  of  the  within  the  recommended  area,  to 

McAUen  Ranch  Field  in  Hidalgo  County     addition,  as  shown  below,  permeability 
qualifies  as  a  tight  formation  under  data  was  not  provided  for  each  sand 

Section  107(c)i5)ofthe  Natural  Gas  package 

Policy  Act  of  1978  (NGPA).i 

For  the  reasons  discussed  below,  the 
Commission  issues  this  Notice  of 
Preliminary  Findmg  that  Texas' 
determination  for  the  J-Y  Sands  (Texas- 
15  Addition  3)  is  not  supported  by 
substantial  evidence. 

Background 

After  staff  sent  two  tolling  letters 
requesting  Texas  to  provide  a  statement 
explaining  its  determmation  and 
requestmg  additional  data  to  support 
the  determination,  an  informal 

conference  was  held  at  the  request  of         

Shell  W«rtem  E  &  P,  toc^  (SWEPI).  the  .The  M  Sand  determination  (Texas-n2.  FERC 

applicant  before  Texas.  FoUowmg  that         No.  jr)9a-0454lT)  covers  3.010  acre*.  The  R  Sand 

conference,  Texas,  at  SWEPI's  request,       determination  (Texas-113,  ferc  No,  jd93-04S89D 
issued  separate  tieht  formation  area  "***"  ^•**°  *"**■  ^^^  ^  ^^^  determinaUon 

/lotormJnaHoTic  ti^y^^ir^r,^  „f  tl,«  \M  o        (Texa*-114.  FERC  No.  ID93-04590T)  cover*  11.700 
determinations  for  portions  of  the  M,  R,       ^^_  The  T  Sand  determination  (Texaa-115.  FERC 

S.  and  T  Lower  Viclcsburg  Sands  that  are    No.  JD93-04591T)  covers  7.320  acres, 
also  included  in  the  Texas-15  Addition         >  Order  No.  567.  issued  on  July  28. 1994. 

3  determination,  and  deferred  rescinded  the  Commission's  NGPA's  regulations, 

including  Section  275  as  of  that  date  (68  FERC 
\  61.135).  The  Commission  stated,  however,  that 
rescission  of  Part  275  is  prospective  only  and  that 
timely  filed  applications  for  well  determination 
proceedings  still  pending  before  the  Commission 
will  continue  to  be  subject  to  the  requirements  of 
Part  275  as  that  section  existed  before  July  28, 1994. 
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>  Hie  designated  area,  which  is  the  same  for  each 
Lower  Vicksburg  sand,  encompasses  approximately 
15,100  acres  in  portions  of  "San  Ramon"  Juan 
Farias  Grant  (A-62)  and  the  "SanU  Anito"  Manuel 
Gomez  Grant  (A-63),  in  Hidalgo  County. 


Smce  Shell  predicted  permeability 
values  for  the  sands  with  no  data  (i.e., 
untested  sands),  the  tollmg  letter 
questioned  why  Texas  believed  the 
determination  was  supported  by 
substantial  evidence  and  requested 
additional  permeability  data. 

to  its  comments  responding  to  the 
second  tolling  letter.  SWEPI  argues  that 
the  subject  sands  are  of  the  same  age. 
the  same  depositional  environment, 
originated  from  the  same  source  area, 
have  very  similar  mmeral  composition, 
and  have  undergone  the  same  post- 
depositional  structural  and  diagenetic 
processes.  On  this  basis,  SWEPI 
concludes  that  the  factors  controlling 
porosity  and  permeabihty  to  the  sands 
lacking  pressure  build-up  (PBU)  test 
data  are  the  same,  or  very  similar,  to  the 
PBU  tested  sands. 

SWEPI  also  argues  that  the  imtested 
sands  are  adjacent  to  sands  with 
sufficient  test  data  to  afford  sufficient 
control  to  establish  the  basis  for  using 
the  values  that  were  calculated  for 
untested  sands.  SWEPI  further  contends 
that  the  empirical  PBU  data  from  the 
tested  sands  can  be  used  to  predict 
permeabilities  in  the  imtested  sands. 
For  this  purpose,  SWEPI's  Texas-15 
Addition  3  appUcation  tocludes  a  graph 
which  attempts  to  show  that  initial 
permeabilities  may  be  predicted  based 
on  a  correlation  between  initial 
permeability,  porosity,  and  gas 
saturation  (i.e.,  that  the  potots  on  the 
graph  demonstrate  thatthere  is  a  Itoear 
relationship  between  initial 
permeability  and  the  other  two  factors) 
SWEPI  also  argues  that  the  few  sands 
which  lack  PBU  test  data  are  either 
immediately  above  or  below  a  PBU 
tested  sand,  or  (to  most  cases)  between 
PBU  tested  sands. 

We  find,  however,  that  the  Texas-15 
Addition  3  record  does  not  contato 
substantial  evidence  showing  that  all  of 
the  sands  to  the  recommended  interval 
(the  J  through  Y  Sands)  meet  the 
Commission's  0.1  md  guideline  for  tight 
formation  designation  over  all  of  the 
15,100-acre  area  being  recommended. 
Our  review  of  SWEPI's  Engtoeering 
Exhibit  7  shows  that  initial  permeability 
varies  widely  from  one  sand  package  to 
the  next,*  and  even  from  one  well  to  the 


♦For  example.  SWEPI's  Engineering  Exhibit  7 
shows  that  the  McAUen  Ranch  #22  well's  initial  R 
Sand  permeability  of  3.84  md  is  96  times  the  0  U4 
md  initial  T  Sand  permeability  in  the  McAllen 
Ranch  f  77  weU. 
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•bnLS  Thus,  the  raoord  shows  that  the 
perai—biii^  evidence  fipom  tested  sand 
packages  does  noft  demonstrate  that  the 
untested  sands  meet  the  0.1  md 
guideline  £ar  tight  fonnation 
designation.  Moreover,  the  record  does 
not  show  ftiat  initia]  permeability  for 
untested  sands  can  be  predicted  using 
the  linear  relationship  that  SWEPI  drew. 
An  examination  of  SWEPi's  graph 
shows  that  the  points  on  the  graph  are 
completely  scattered:  therefore,  there  is 
no  linear  relationship  and  no  showing 
that  initial  perme^ility  is  a  function  of 
porosity  and  gas  saturation. 

Natural  Gas  Flow  Rate  Guideline 

Section  271.703(c)(2)(i)tB)  of  the 
Commissicm's  regulations  requires  the 
jurisdictional  agency  to  show  that  the 
average  pie-stimulation  stabilized 
natural  gas  flow  rate  (against 
atmospheric  presswe)  of  wells 
completed  for  production  in  the 
formation  does  not  exceed  the 
applicable  maximum  allowable  flow 
rate  (based  on  the  average  depth  to  the 
top  of  the  fonnatioa  and  the  table  of 
maximum  Clow  rates  in  the  regulations). 

Our  review  shows  that  the  Texas-15 
Addition  3  record  does  not  contain 
individual  pre-stimulation  stabilized 
flow  rates  from  each  completion  for 
production  in  a  recommended  sand  and 
no  additional  supporting  documentation 
(i.e.,  completion  reports  and/or  copies 
of  driller's  reports)  veriMng  which  sand 
intervals  were  completed  for  production 
Vkdlhin  each  data  well,  and  whether  or 
not  the  PBU  tested  intervals  correspond 
to  those  completion  intervals.  SWEPi's 
pre-stimulation  flow  rate  calculations 
for  the  J-Y  interval  rely  on  the  predicted 
permeability  values  for  imtested  sands. 
In  view  of  the  fact  that  these  predicted 
values  are  flawed,  we  find  that  the 
Texas-15  Addition  3  record  does  not 
contain  substantial  evidence  that  the 
stabilized  production  rate,  against 
atmospheric  pressure,  of  welU 
completed  for  production  in  the  }-Y 
Sand  interval,  without  stimulation,  is 
not  expected  to  exceed  the  applicable 
allowable  found  in  the  Commission's 
regulations.  Moreover,  we  find  that  the 
additional  pre-stimulation  stabilized 
flow  rate  data  developed  for  the  separate 
M,  R,  S,  and  T  Sand  determuiations 
does  not  provide  evidence  as  to  the  flow 
rate  characteristics  of  completions  for 
production  in  other  sands,°in  other 
wells. 


SWEPI'S  De  Notfo  Review  Ai^^uneiH 


s  For  example.  SWEFTs  Engineering  Exhibit  7 
shows  that  the  Woods  Oiristian  #7  well's  initial  P 
Sand  permeability  is  4.64  md.  while  the  initial 
ptfrmeability  for  the  P  Saml  in  the  Woods  Christian 
•13  well  is  only  0.13  md. 


SWEPI  argue 
has  exceeded  it^ 
review  autfaorit 
the  NGPA  and  i 
review  of  the  T^ 
application.  S\ 
in  large  part  on  i 


I  that  the  Commission 
1  substantial  evidence 
'  under  Section  503  of 
inducted  a  de  novo 
as-15  Addition  3 
PPs  argument  is  based 
le  detailed  data 
requests  in  staffs  tolling  letters. 

We  find  that  SWEPi's  argument  is 
without  merit.  "The  Commission  has 
consistently  retsiired  that  the  in  situ 
permeability  an  1  pre-stimulation 
natural  gas  and  nude  oil  flow  rate 
guidelines  perta  in  to  the  initiai 
permeability  an  i  flow  rate 
characteristics  c  f  the  formation,  not  to 
conditions  resulting  from  years  of 
sustained  prodtiction.^  Since  the  record 
in  the  Texas-15  Uddition  3 
determination  clearly  indicates  that 
initial  well  completions  in  natural  gas 
pay  sections  wifcin  the  J-Y  Sand 
interval  (within:  the  recommended  area) 
exceed  the  guidelines  for  tight  formation 
designation,  ana  that  it  is  only  as  a 
result  of  sustainfed  production  that  the 
producing  well  completions  begin  to 
exhibit  permeability  and  flow  rate 
values  below  the  numerical  limits  in  the 
regulations,  thelrecord  does  not  support 
a  determinationi  that  the  recommended 
formation  meet^  the  permeability  and 
flow  rate  guideBnes  established  by  the 
Commission.  Tlerefore,  staff's  requests 
for  data  to  provide  additional  evidence 
to  support  Texap'  determination  was 
appropriate.  As  (discussed  above,  our 
review  shows  that  the  record  does  not 
contain  sufficioit  data  to  support  Texas' 
determination  tjiat  the  recommended 
area  and  the  reoommended  interval 
meets  each  of  tMe  Commission's 
guidelines.       J 

Under  §  275.i02(a)  of  the  regulations, 
the  Commissioi  may  make  a 
preliminary  fin  ling,  before  any 
determination  b  ecomes  final,  that  the 
determination  i  i  not  supported  by 
substantial  evic  ence  in  the  record. 
Based  on  the  at  ave  discussion,  the 
Commission  he  "eby  makes  a 
preliminary  fini  ling  that  Texas' 
determination  i ;  not  supported  by 
substantial  evic  ence  in  the  record  upon 
which  it  was  m  ide.'  Texas  or  the 
applicant  may,  ivithin  30  days  from  the 
date  of  this  pre  minary  finding,  submit 
written  conunei  its  and  request  an 
informal  confer  mce  with  the 


•  See  Notices  of 
Docket  No 
Docket  No.  GP94-74000 


.  GP93-5-  000 


Pi  aliininary  Finding  issued  in 
(64  FERC  161,004)  and 
(67  FERC  161,073). 


I  doei  not 


tliit 


'Tfais  action 
R.  S.  and  T  Sands 
detenninations  the 
September  30,  1994)order 
000  (6«  FERC  1 61 .364). 


affect  the  portion  of  the  M, 
are  covered  by  the 
t  !k>minisston  approved  in  its 

in  Docket  No.  GP94-10- 


Commission.  pursuant  to  $  275.202(f)  of 
the  regulations.  A  final  Commission 
order  will  b6  issued  vnthin  120  days 
after  the  issuan'ce  of  ibis  preliminary 
finding. 

By  direction  of  the  Commission. 
Lois  D.  CuheH. 
Secretary. 

[FR  Doc.  94-30425  Filed  12-  9'  04;  8^45  am] 
BILUNO  COOE  «T17^«1-« 


[Docket  No.  RP95-77-000] 

ANR  Pipeline  Co.;  Notice  of  Limited 
Waiver  of  Tariff  Provi^ons 

December  6. 1994. 

Take  notice  that  on  December  2, 1994, 
ANR  PipeUne  Company  (ANR)  tendered 
for  filing  an  "Expedited  Request  for 
Limited  Waiver  of  Tarifi' Provision." 
ANR  is  requesting  that  the  Commission 
permit  ANR  to  delay,  for  two  months, 
its  filing  to  "true-up"  its  Above-Market 
Dakota  Costs,  as  required  by  §  28.1(cK7) 
of  the  General  Terms  and  Conditions  of 
its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  ANR  is  requesting  this 
limited  waiver  to  pennit  ANR  to  collect 
the  data  underlying  its  actual  revenue 
collection  experience  for  the  applicable 
true-up  period. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington.  D.C  20426  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214). 
All  such  motions  or  protests  should  be 
filed  aa  or  before  December  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this 
application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lei>  D.  CasheB. 
Secretary. 
IFR  Doc.  94-30429  Filed  12-9-94:  8:45  amf 

BILLING  C00E'6717-«1-M 


[DocfcM  Nos.  CP94-161-000,  et  ai.] 

Avoca  Natural  Gas  Storage;  Notice  of 
Attendance  at  Public  Hearings 

December  6, 1994. 

On  December  13, 1994,  the  Office  of 
Pipeline  Regulation  (OPR)  staff  will 
attend  public  hearings  sponsored  by  the 
Susquehanna  River  Basin  Commission 
(SRBC),  and  the  New  York  Department 
of  Environmental  CcHiservation.  The 
hearings  concern  the  proposed 
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groundwater  withdrawal  pennit  for  the 
above  Avoca  Gas  Storage  Field  Project 
in  Steuben  County.  New  York. 

The  hearings  will  be  held  at  the 
Avoca  Central  School,  Oliver  Street, 
Avoca.  N.Y..  beginning  at  2:00  p.m.  and 
7:00  p.m. 

OPR  staff  will  attend  as  observers.  For 
further  information,  call  Steven  G. 
Grape.  (202)  208-1046. 
LoisD.CasheU, 
Secretary. 

[FR  Doc.  94-30427  Filed  12-9-94:  8:45  am) 
MUMO  COOE  anr-oi-M 

[Docket  No.  TIM95-6-23-0001 

Eastern  Shore  Natural  Gas  Co.;  Notice 
Of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  6, 1994. 

Take  notice  that  on  December  2, 1994, 
Eastern  Shore  Nattiral  Gas  Company 
(Eastern  Shore),  tendered  for  filing 
certain  revised  tariff  sheets  included  in 
Appendix  A  attached  to  the  filing.  Such 
sheets  are  proposed  to  be  effective 
December  1, 1994. 

Eastern  Shore  states  that  the  above 
referenced  tariff  sheets  are  being  filed 
pursuant  to  §  154.309  of  the 
Commission's  regulations  and  Section 
21  of  the  General  and  Conditions  of 
Eastern  Shore's  FERC  Gas  Tariff  to 
reflect  a  reduction  in  Eastern  Shore's 
jurisdictional  sales  rates.  The  sales  rates 
set  forth  thereon  reflect  a  decrease  of 
$0.5136  per  dt  as  measured  against 
Eastern  Shore's  sales  rates  filed  in 
Docket  No.  TA95-1-23-000.  et.  al.,  its 
previous  regularly  scheduled  annual 
PGA  filing  as  filed  on  September  1, 1994 
(and  subsequently  superseded  on 
October  25, 1994). 

Further,  the  above  referenced  tariff 
sheets  are  being  filed  pursuant  to 
§  154.309  of  the  Commission's 
regulations  and  Section  24  of  the 
General  Terms  and  Conditions  of 
Eastern  Shore's  FERC  Gas  Tariff  to  track 
a  storage  rate  change  made  by 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  in  its  PS/FT 
Demand  Rate. 

Eastern  Shore  states  that  copies  of  the 
filing  have  been  served  upon  its 
jurisdictional  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
U.C.  20426.  accordance  vtrith  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procediue  (18  CFR 
385.211  and  385.214).  All  motions  or 


protests  should  be  filed  on  or  before 
December  13. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-30434  Filed  12-9-94;  8:45  am] 

BtLLlNG  COOE  e717-01-M 


[Doclwt  No.  RP95-8(M)00] 

Nationai  Fue^  Gas  Supply  Corp.;  Notice 
of  Refund  Filing 

December  6, 1994. 

Take  notice  that  on  December  2, 1994, 
National  Fuel  Gas  Supply  Corporation 
(National),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volimie  No.  1.  Fourth  Revised  Sheet 
Nos.  237A  and  237B,  and  First  Revised 
Sheet  Nos.  237C.01,  237E.01  and  237F, 
with  a  proposed  effective  date  of 
January  1,1995. 

National  states  that  these  tariff  sheets 
are  submitted  as  a  fimited  application 
pursuant  to  Section  4  of  the  Natimd  Gas 
Act,  15  U.S.C.  Section  717c  (1992),  and 
the  Rules  and  Regulations  of  the  Federal 
Energy  Regulatory  Commission 
(Commission)  promulgated  thereunder. 

National  states  that  this  filing 
proposes  to  flow  through  to  National's 
customers  refunds  received  primarily 
from  Tennessee  Gas  Pipeline  Company 
(Tennessee)  and  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  of  costs 
associated  wiUi  Accoimt  Nos.  186  and 
191.  National  states  that  the  refund 
amount  is  $20,148,903. 

National  states  that  a  copy  of  this 
filing  was  posted  pursuant  to  §  154.16  of 
the  Commission's  Regulations  and  that 
copies  of  this  filing  were  served  upon 
the  company's  jurisdictional  customers 
and  upon  the  Regulatory  Commission's 
of  the  States  of  New  York,  Ohio, 
Pennsylvania,  Delaware.  Massachusetts, 
and  New  Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  December  13, 1994.  Protests 
will  be  considered  by  the  Commission 


in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-30432  Filed  12  9-94:  8:45  am] 
MUMO  COOE  enr-ei-M 

[Docket  No.  CP93-672-001] 

Natural  Gas  Pipeline  Co.  of  Amartca; 
Notice  of  Amendment 

December  6, 1994. 

Take  notice  that  on  November  30, 
1994,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois,  60148,  filed  to  amend 
its  application  in  Docket  No.  CP93-672- 

000  fpr  permission  authorizing  the 
abandonment  of  faciUties  constructed  in 
the  1930's  and  1960's,  and  partial 
replacement  of  these  facilities,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Natural  requested  authorization  in 
Docket  No.  CP93-672-G00  for  the 
abandonment  of  approximately  490 
miles  of  the  original  24"  Amarillo  No. 

1  mainline  and  one  12,000  HP  engine  at 
intermediate  Compressor  Station  195 
located  in  Washington  County,  Kansas. 
Natural  also  requested  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity  authorizing  it  to  construct  and 
operate:  (1)  Approximately  9.41  miles  of 
30"  loop  and  three  separate  segments  of 
36"  loop  totaling  approximately  18.66 
miles  in  Hutchinson  County,  Texas; 
Ford  County,  Kansas;  Lincoln  County. 
Kansas;  and  Otoe  County,  Nebraska, 
respectively,  at  an  aggregate  estimated 
cost  of  $19,020,000;  and,  (2)  one  14,500 
HP  compressor  engine,  by  means  of 
retrofitting  one  existing  12,000  HP 
engine  to  14,500  HP,  at  Compressor 
Station  195  located  in  Washington 
County.  Kansas,  at  an  estimated  cost  of 
$5,925,000.  Natiu^  indicated  that  the 
abandonment  and  construction  project 
was  proposed  to  increase  the  reliability 
of  Natural's  services  and  reduce 
operating  costs  by  eliminating  or 
replacing  parts  of  the  system  that  are 
obsolete  and  require  high  operation  and 
maintenance  costs. 

In  Docket  No.  CP93-672-001  Natural 
proposes  to  amend  its  application  in 
Docket  No.  CP93-672-000  to  eliminate 
from  that  docket  the  proposed 
abandonment  emd  construction  activity 
south  of  its  Hooker  Lateral  in  Beaver 
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Ccninty.  OUahomm.  Natural  states  that  it 
is  now  requesting  authorization  to 
abandon  approximately  308  miles  of  its 
24-indi  diameter  Amarillo  No.  1  line 
and  one  compressor  engine  at  its 
Compressor  Station  195  located  in 
Washington  County,  Kansas.  According 
to  Nattiral's  application  to  amend,  it  is 
also  requesting  authorization  to 
construct  and  operate  approximately 
9.46  miles  of  36-inch  diameter  pipeline 
in  Otoe  County,  Nebraska  and  one 
14,500  horsepower  compressor  engine, 
by  means  of  retrofitting  an  existing 
engine,  at  its  Compressor  Station  195. 
Natural  estimates  the  total  cost  of  the 
new  construction  to  be  approximately 
$12,828,000. 

Any  peareon  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  27, 1994.  file  with  the  Federal 
Energy  Regulatoiy  Commlssi<m, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  acc(Hdance 
with  the  requiranents  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  j>roceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordaBoe  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  inter\'ene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
fbc  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  sudi  heming  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 


I  atural  to  appear  or  be 
hearing. 
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unnecessary  for 

represented  at  thi 

LeisD-CaiheU, 

Secretary. 

(PR  Doc  94-30426  t'iied  12-9-94;  8:45  am] 

BtUjaO  COOE  •713^41'  ■ 
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[DocStBtNo.  RP95-  ^8-000] 

NorAm  Gas  Tran  amission  Co^  Noflce 
of  FUlng 

December  6, 1994. 

* 

Take  notice  thai  on  December  2, 1994, 
NorAm  Gas  Transmission  Company 
(NGT),  tendered  fcr  filing  revised  rate 
sheets  Seventh  Revised  Sheet  No.  4. 
Seventh  Revised  Sheet  No.  4.1,  Fifth 
Revised  Sheet  Na  4.3  of  its  FERC  Gas 
Tariff,  Third  Revmed  Volume  Na  1.  to 
became  effective  laniiaty  1. 1995. 

NGT  states  that  the  revised  rate  sheet 
is  filed  in  compUtnce  with  Section  23 
of  NGTs  General  Terms  and  Conditions, 
First  Revised  Sheet  No.  226,  Substitute 
Original  Sheet  No.  2 26 A  and  Original 
Sheet  No.  226B  of  NGT's  tariff  on  file 
with  and  approved  by  the  Commission. 
Pursuant  to  that  tiriff  provision,  the 
deliverability  fee  under  Rate  Schedule 
FSS  has  been  adjusted  to  credit  FSS 
customers  with  cf  rtain  revenues 
attributable  to  intferruptible  storage 
service.  Pursuant  to  Section  23.7  of 
NGT's  General  T«  rms  and  Conditions, 
and  the  calculati«  n  of  the  IT  Revenue 
Credit  in  accordai  ice  with  that  section, 
NGT  made  no  adjustment  to  the 
reservation  chargf  under  Rate  Schedules 
FTandNNTS. 

Any  person  de«ring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorj  Commission,  825 
North  Capitol  Stijet,  NEL,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Cc^nmission's  Rules  of 
Practice  and  Procfcdure  (18  CFR  385.214 
and  385.211).  AUsuch  motions  or 
protests  should  b*  filed  on  or  before 
December  13, 1994.  Protests  will  be 
considered  by  tha  Commission  in 
determining  the  abpropriate  action  to  be 
taken,  but  will  not  sene  to  make  the 
protestants  parti^  to  the  proceeding. 
Any  person  wishmg  to  bacome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  a  i  file  with  the 
Commission  and  ire  available  for  public 
inspection  in  the  'ublic  Reference 
Room. 

Lois  D.  Caskell. 
Secnetoiy. 

(PR  Doc.  94-30430  tiled  12-*-94;  8:45  am] 
BILUNQ  CODE  SrrZ-OI-  N 


[DeckBt  No.  nps^-^7»^wq 

NorAm  Gat  Tianamiesioii  Co.;  Molfce 
of  Filing 

,  December  6, 1994. 

Take  notice  that  on  December  2, 1994, 
NorAm  Gas  Trananission  Company 
(NGT)  tendered  frv  filing  as  part  of  its 
FERC  Gas  Tariff,  TTiird  Revised  Volume 
No.  1,  the  following  revised  tariff  sheets, 
with  a  proposed  effective  date  of 
January  1, 1995: 

Fourth  Revised  Sheet  Na  4.3 

NGT  states  that  these  tariff  sheets  are 
filed  in  compliance  with 
§  5.7(c)(ii)(2)(B),  First  Revised  Sheet 
Nos.  107  and  106  of  NGT's  tariff. 

Pursuant  to  said  tariff  provision,  the 
proposed  tariff  sheets  adjust  NGT's 
cashout  balancing  revenue  credit  for  the 
period  July  through  September  1994. 

Any  person  de^ring  to  be  heard  or 
protest  the  proposed  tariff  sheets  should 
file  a  motioB  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  N(x^  Capitol  &reet. 
N.E.,  Washington,  D.C  20426,  in 
accordance  with  Rules  214  and  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure4l8  CFR  385.214  and 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
13, 1994.  Protests  will  be  considered  by 
the  Commissicm  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  die  Conmiission  and  are 
available  for  public  inspection. 
Lois  D.  CnheU. 
Secretary. 

[PR  Doc.  94-30431  Filed  12-»-94;  8:45  am) 
BILLING  CODE  «717-01-«l 

[Docket  Na  RP9S-76-OO0f] 

Northern  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  6, 1994. 

Take  notice  that  on  December  1, 1994. 
Northern  Natiiral  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
VoliuneNo.  1. 

Northern  states  that  the  filing  is  being 
made  in  compliance  vrith  the  November 
30, 1994,  Order  Authorizing 
Abandonment  and  Determining 
Jurisdictional  Status  of  Facilities  in 
Docket  Nos.  CP94-142-000  and  CP94- 
145-000,  related  to  abandonment  of    • 
certain  facilities  and  termination  of 
natural  gas  gathering  and  processing 
services  in  New  Mejdco. 


Any  person  deaiiing  to  be  haaxd  or  to 
protest  said  filing  should  a  motioa  to 
intervene  or  protest  with  the  Fedoal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washington, 
DC  20426.  in  accordance  with 
§§  385.214  and  385.211  of  the 
Conunission's  Rules  and  Regulations. 
All  such  motians  or  protesti  ihould  be 
filed  on  or  before  December  13. 1994. 
All  protests  win  be  conaidared  by  the 
Comnissian  in  delennining  the 
appn^iriate  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceedings.  Any  perscm  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  CasheO, 
Secretary. 

IFR  Do&  94-30428  Filed  12-9-94: 8:45  am) 
BlUMe  GOK  «17^41-M 

[Docket  No.  TIIM6-2-86-000] 

Pacific  Gas  Transmission  Co.;  Nottoo 
of  Change  in  Raiss 

December  6. 1994. 

Take  notice  that  on  December  2. 1994. 
Pacific  Gas  Tianamiasion  Company 
(PGT)  tendered  fcur  filing  and  acceptance 
proposed  tariff  sheets  to  be  a  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1-A  and  Second  Revised  Volume 
No.  1. 

PGT  requests  these  tariff  sheets 
become  effective  on  January  1 .  1995. 

PGT  further  states  that  it  is  submitting 
these  tariff  sheets  to  comply  with 
Paragraphs  37  and  23  of  the  terms  and 
conditions  of  First  Revised  Volume  No. 
1-A  and  Second  Revised  Volume  Na  1. 
respectively  of  ite  FERC  Gas  Tariff. 
"Adjustment  for  Fuel,  Line  Loss  and 
Other  Unaccounted  For  Gas 
Percentages".  These  tariff  changes 
reflect  the  new  fiiel  and  line  loss 
surcharge  percentage  to  become 
effective  January  1, 1995.  Also  included, 
as  required  by  Paragraphs  37  and  23,  are 
workpapers  lowing  the  derivation  of 
the  current  fud  and  line  loss  percent^ 
in  effect  for  eadt  month  the  fuel 
tracking  mechanism  has  been  in  effect 

PGT  nirther  states  that  a  copy  of  this 
filing  has  been  served  on  POT'S 
jurisdictional  custnooers  and  interested 
state  r^ulatoiy  agencies. 

Any  person  de^ring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Eneigy  Regulatory  Commisaon,  825 
North  Capitol  Street.  ME..  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 


Procediu«.  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
13. 1994.  Protests  will  be  considered  by 
the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  wrill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wiriiing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Refiarnice  Room. 
Lokaratlwll, 
Secretary. 

[PR  Doc.  94-30433  Piled  12-9-94;  8:45  am) 
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FEDERAL  IJIBOR  RELATIONS 
AUTHORITY 

Standard  for  Determining  Vtfhether 
Certain  Information  Is  "NeoBflmry," 
Within  the  Meaning  of  Section 
7114(bK4)(B)  of  tha  Federal  Service 
l-abor-Management  Relations  Statute 

AQENCV:  Federal  Labor  Relations 
Authority. 

ACTION:  Notice  of  the  opportunity  to  file 
briefs  as  amia  curiae  in  certain  unfair 
labor  practice  proceedings  in  which 
agraicies  have  refiised  to  provide 
information  requested  by  Idior 
organizations  under  aectimi  7ll4(bN4) 
of  the  Federal  Service  Labor- 
Management  Relations  Statute  (5  U.S.C 
7114(b)(4)). 

SUMMARY:  The  Federal  Labor  Relations 
Authority  provides  an  oppcRtunity  for 
all  interested  persons  to  file  briefs  as 
amici  curiae  on  a  significant  issue 
common  to  a  nundier  of  cases  pending 
b^ore  the  Authority  involving  the 
refusals  of  agmdes  to  provide  labor 
organizations  with  information 
requested  under  secti<m  7ll4(bM4)(B)  of 
the  Statute. 

DATES:  Briefii  submitted  in  response  to 
this  notice  ivill  be  consideied  if  filed  by 
January  6, 1995.  Tbe  date  of  filii^  shall 
be  determined  t^  the  date  of  mailing  as 
indicated  by  the  postmarii  date.  If  no 
postmark  date  is  evident  on  the  mailings 
it  shall  be  presumed  to  have  lieen 
mailed  5  days  jnior  to  receipt  If  filing 
is  by  personal  delivery,  it  shall  be 
considered  filed  on  tlie  date  it  is 
received  by  the  Authority. 
ADDRESSES:  All  briefs  shall  be  capUoned 
"Necessary  Infoimstioa.  Amicus  Briet," 
and  shall  contain  separate,  numbered 
heedings  for  each  issue  discussed.  An 
original  and  four  (4)  copies  of  each 
amicus  briet  with  any  ^"clfmires.  on 
8^/2x1 1  inch  size  paper,  shall  be 
addressed  to  Alicia  Columna,  Director. 


CaseCcmtrol  Office .  FLRA.  Attn: 
Necessary  Infonnetion  Cases,  607 14th 
Street  NW..  Room  415.  Washingtm,  DC 
20424-0001. 


FOR  FUfmCR  MFORMATKM  CONTACT: 
Alicia  Columna.  Directw.  Case  Omtnrf 
Office.  Federal  Lebor  Relations 
Authority.  (202)  482-6540. 
8UPPI^»fTARY  SironMATION;  The 
Federal  Labor  Relations  Authority  has 
pending  before  it  cases  where  agencies 
have  refused  to  provide  labor 
organizations  with  information 
requested  under  section  7114(b)(4)  of 
the  Statute  because  the  agencies  allege. 
inter  alia,  that  the  requested  information 
is  not  "necessary  for  full  and  proper 
discussion,  understanding,  and 
negotiation  of  subjects  within  the  scope 
of  collective  baigainingl.l "  5  U.S.C. 
7114(b)(4)(B).  In  National  Park  Service. 
National  Capital  Region,  United  States 
Park  Police.  48  FUIA  1151  (1993) 
(National  Park  Service)  (Member  Talkin 
concurring  in  part  and  dissenting  in 
part),  the  Authority  adopted  the 
standard  set  forth  in  National  Labor 
Relations  Board  v.  FLRA,  952  F.2d  523 
(D.C.  Cir.  1992)  INLRB  v.  FLRA),  for 
determining  when  requested 
information  involving  advice,  guidance, 
counsel  or  training  provided  for 
management  officials  is  "necessary," 
within  the  meaning  of  section 
1714(b)(4)(B).  The  Authority  is  now 
omsidering  application  of  the  National 
Park  Swvioe  standard  to  pending  cases, 
including  whether  a  different  standard 
should  be  applied  to  requests  for  other 
types  of  information. 

In  this  context,  parties  in  the 
following  pending  cases  have  been 
directed  to  file  statements  with  the 
Authority  addressing  certain  questions. 
The  cases,  and  the  types  of  information 
at  issue  therein,  are: 

Department  of  Health  and  Htunan 
Services.  Social  Security 
Adminjjtfration,  Ventun  District  Office, 
Case  No.  8-CA-20443;  where  the  union 
requested  supervisora'  "memory 
joggere." 

United  States  Immigration  and 
Naturalization  Service,  United  States 
Border  Patrol,  Case  Na  6-CA-10866; 
where  the  union  requested  memoranda 
written  by  employees  requesting 
assignments  to  certain  wcvk  units. 

Social  Seciuity  Administration.  Dallas 
Region.  Case  Na  6-CA-10825;  where 
the  union  requested  "memory  joggere" 
pertaining  to  a  certain  bsigaining  unit 
employee  who  was  challenging  an 
appraisal  rating. 

United  States  Department  of  the 
Treasury.  Internal  Revenue  Service. 
Case  No.  7-CA-0658;  where  the  union 
requested  a  performance  appraisal  of  an 
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employee  w^o  was  appnued  under  a 
perfomiaiice  plan  identical  to  that  of  a 
unit  employee  mdio  was  dissatisfied 
with  her  appnisal  rating. 

Federal  Buraau  of  Prisons.  Allenwood 
Federal  Prison  Camp,  Montgomery. 
Pennsylvania.  12-CA-20160;  where  the 
union  requested  a  crediting  plan  for  a 
first-line  supervisory  positicm  for  which 
a  bargaining  unit  employee  was  not 
selected. 

Parties  in  the  aforementioned  cases 
were  directed  to  provide  briefs 
addressing  the  folloiving  questions: 

1.  Do  the  requested  documents 
constitute  guidance,  advice,  counsel  or 
training  provided  for  management 
officials  or  do  they  fall  within  some 
other  category?  W^y  do  you  So 
characterize  them? 

2.  If  the  requested  documents  do  not 
constitute  guidance,  advice,  counsel  or 
training  provided  for  management 
officials,  should  the  standanl  set  forth  in 
National  Park  Service  be  applied  to  such 
documents,  in  light  of  NLRB  v.  FLRA; 
Department  of  the  Air  Force.  Scott  Air 
Force  Base  v.  FLRA,  956  F.2d  1223  (D.C. 
Cir.  1992).  U.S.  Department  of  Justice, 
Bureau  of  Prisons,  Allenwood  Federal 
Prison  Camp.  Montgpmery, 
Pennsylvania  v.  FLRA.  988  F.2d  1267 
(D.C  Or.  1993);  Department  of  Veterans 
Affairs.  Washington.  D.C.  v.  FLRA,  1 
F.3d  19  (DC.  Cir.  1993);  Department  of 
Justice,  United  States  Imniiffation  and 
Naturalization  Service,  United  States 
Border  Patrol.  El  Paso,  TX  v.  FLRA.  991 
F.2d  285  (5th  Cir.  1993):  and  United 
States  Department  of  Justice, 
ImnUgration  and  Naturalization  Service, 
Northern  Region.  Twin  Cities, 
Minnesota:  Office  of  Inspector  General, 
Washington,  D.C;  and  Office  of 
Professional  Responsibility. 
Washington.  D.C.  v.  FLRA.  No.  93-1284 
(D.C.  Cir.  Nov.  4, 1994).  slip  op.  at  16- 
17?  If  not,  why  not.  and  what  standard 
should  be  applied? 

3.  What  snowing  of  need  for  the 
requested  informanon  has  the  Union 
estabUshed? 

4.  What  interest  has  the  Agency 
established  for  not  disclosing  the 
requested  information? 

Although  these  questions  were  asked 
of  the  parties  in  the  above-referenced 
cases,  the  matters  addressed  in  the 
questions  posed  are  likely  to  be  of 
concern  to  the  Federal  sector  labor- 
management  relations  community  in 
general.  With  respect  to  questions  3  and 
4,  the  matters  of  broader  concern  would 
be  the  showings  of  need  (question  3) 
and  interest  (question  4)  the  union  and 
respondent,  respectively,  would  be 
required  to  estwlish  under  whatevOT 
standard  is  advanced-as  appropriate  for 
application.  Thoefore.  the  Authority 
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finds  it  appropr^te  to  provide  fior  the 
filing  of  briefs  a^  aauci  curiae 
addressing  any  ^  all  of  these  matters. 

Dated:  DecemlM^  7, 1994. 

FortbeAutboril^. 
Alida  N.  Citlnauu  , 
Director.  Case  Con  tro/  Office.  • 

IFR  Doa  94-304»  Filed  12-9-94;  8:45  ami 
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arappmg 
lamMJ. 

CiMnee  Hertiof  siNl 
and  Lake  Charlet 
Inc^NotieeorRlingof 
Complaint  and  i  icelgnment 

Notice  is  givei  that  a  complaint  filed 
by  James  J.  Flani  gan  Shipping 
Corporation,  d/fa  'a  James  J.  Fknagan 
Stevedores  ("Coi  aplainant")  against 
Lake  Charles  Hai  bor  and  Terminal 
District  and  Lab  Charles  Stevedores, 
Inc.  ("Respondei  its")  was  served 
December  5, 199 1.  Complainant  alleges 
that  Respondent  i  violated  sections  6(g), 
10(b)(ll),  I0(d)(  ),  10(d)(3),  and 
ll(b)(12)  (sic]  ofnhe  Shipping  Act  of 
1984,  46  U.S.C.  app.  §§  1705(g), 
1709(b)(ll),  1709(d)(1).  1709(d)(3),  and 
1709(b)(12)  in  leirying  amended 
switching  and  pi  llet  charges  on 
complainant  pui  suant  to  Items  705  and 
690  of  respondei  t  Port  of  Lake  Charles 
Tariff  No.  Oil.     . 

This  proceedii  ig  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  thi^  liatter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  presc  ribed  in  46  CFR  502.61, 
and  only  after  cc  asideration  has  been 
given  by  the  part  ies  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolutic  n.  The  hearing  shall 
include  oral  test  mony  and  cross- 
examination  in  t  le  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  the  re  are  genuine  issues  of 
material  fiK:t  tha  cannot  be  resolved  on 
the  basis  of  swoi  i  statements,  affidavits, 
depositions,  or  a  lier  documents  or  that 
the  nature  of  theimatter  in  issue  is  such 
that  an  oral  hearhig  and  cross- 
examination  are  necessary  for  the 
development  of  ^n  adequate  record. 
Pursuant  to  the  mrther  terms  of  46  CFR 
502.61.  the  miti«  1  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  Dec  itober  5, 1995,  and  the 


final  decision  of  the  Commission  shall 

be  issued  by  April  5. 1996. 

IanpkCP»Udi«. 

Secretary. 

(FR  Doc  94-00474  Filed  12-4-94;  8:45  ami 


FEDERAL  RESERVE  SYSTEM 

Bank  of  Boiten  Cofporatkm,  at  aL; 
Formatkma  o^  Acquiallfcma  by;  and 
Mergers  of  Bank  HoMtoifl  Gonipaniaa 

The  companies  listed  in  this  notice 
have'applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company,  l^e  Cactors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c}  of  &e  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Onc^  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  heu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
5, 1995. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Bank  of  Boston  Corporation, 
Boston,  Massachusetts:  and  BancBoston 
Holdings,  Inc.,  Boston,  Massachusetts. 
to  acquire  100  percent  of  the  voting 
shares  of  Bank  of  Boston,  National 
Association,  South  Portland,  Maine. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas.75201- 
2272: 

1.  ABHC-LLC,  Wihnington,  Delaware; 
to  become  a  bank  holding  company  by 
acquiring  97  percrat  of  the  voting  shares 
of  American  Bank,  LBA,  Corpus  Christi, 
Texas,  the  proposed  successor  to 
American  National  Bank.  Corpus 
Christi,  Texas. 


Ii3998 
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Board  of  Govemon  of  the  Federal  Reserve 
System,  Oeoember6, 1994. 

Baibara  R.  Lowrajr, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  94-30440  l^led  12-^»-94: 8:45  am] 
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FIrat  UnWed  Bancotpoi  atkm; 
A^uMtfen  of  Company  Engaged  in 
PeiiiNSSilile  Nonbanking  ActfvWes 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (i) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (0)  for  the  Board's 
approval  under  section  4(cK8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(cK8))  and  §  225^1(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  seciuities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
R^ulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  ctnnpanies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writii^  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  puUic,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  conoentraticm  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  onsouiid 
banking  practices."  Any  request  fcHr  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siumnarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarmng  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  27, 
1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  First  United  Bancorporation, 
Anderson.  South  Carolina;  to  acquire 
Eagle  Finance  Company,  had.  Hartsville, 
South  Carolina,  and  thereby  engage  in 


consimier  lending  activities  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  6. 1994. 
Baibara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
(FR  Doc  94-30439  Filed  12-»-e4;  8:45  am] 
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Synovus  Financial  Corp.^  Fonnatton  of, 
Acquiaition  by,  or  Merger  o«  Bank  ■ 
HokHng  Companiee;  and  Acquisttion 
Of  Nonbanking  ComfMny 

The  company  listed  in  this  notice  has 
apphed  undo-  §  225.14  of  the  Board's 
Regulaticm  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holchng  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  appUml  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  ^aak 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engi^  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  efliects,  such 
as  imdue  concentration  of  resomt»s, 
decreased  or  imfoir  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  5, 
1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  Presidem)  104 

Marietta  Street.  N.W..  Atlanta.  GeoiEia 
30303: 

1 .  Synovus  Financial  Corp., 
Columbus.  Georgia;  and  TB&C 
Bancshares.  Inc..  Columbus.  Geoigia  to 
merge  with  NBSC  Corporation. 
Columbia.  South  Carolina,  and  thereby 
indirectly  acquire  The  National  Bank  of 
South  Carolina.  Sumter,  South  Carolina. 

In  connection  with  this  application, 
Synoviis  Financial  Corp..  and  TB&C 
Bancshares.  Inc.  also  has  applied  to 
acquire  Siunbank  Life  Insurance 
Company.  Columbia,  South  Carolina, 
and  thereby  engage  in  issuing  credit 
insurance.  Specifically,  Sumbank  Life 
Insurance  Company  is  engaged  in  the 
provision  of  reinsuring  credit  life, 
accident  and  health  insurance  pohcies. 
which  are  directly  relied  to  the 
extensions  of  credit  and  are  limited  to 
assuring  the  repayment  of  the 
outstanding  balance  due  on  the 
extensions  of  credit  in  the  event  of 
death,  disability  or  involuntary 
imemployment  of  the  debtor,  pursuant 
to  §  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y.  The  proposed  activity  will 
be  conducted  in  South  Carolina 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  6, 1994. 
Barbara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-30441  Filed  12-9-94:  8:45  am] 
atLUNO  cooE  eio-ei-F 


ftonnie  Yates,  et  al.;  Change  in  Bank 
Control  Notleea;  Acquisitions  of 
Shares  of  Banks  or  Bank  HoMhig 
Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  18l7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
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H>veroui&  iJuinnipnts  must  be  received 
not  later  than  Ianu<iry  3, 1995. 

A.  Federal  Reserve  Bank  of  Dallas 

.Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Ronnie  Yates.  Kingsland.  Texas;  to 
acquire  4.47  percent  for  a  total  of  9.11 
percent;  Nelson  Lewis,  Marble  Falls, 
Texas,  to  acquire  4.47  percent  for  a  total 
of  8.04  percent;  Bob  CUflon,  Horseshoe 
Bay,  Texas,  to  acquire  4.47  percent  for 
a  total  of  6.08  percent;  Susan  Gray. 
Marble  Falls,  Texas,  to  acquire  4.47 
percent  for  a  total  of  5.22  percent: 
Richard  Barkley,  Marble  Falls,  Texas,  to 
acquire  1.53  percent  for  a  total  of  1.90 
percent,  and  Sam  Tarbet,  Marble  FaUs, 
Texas,  to  acquire  1.53  percent  for  a  total 
of  1.83  percent  of  the  voting  shares  of 
Marble  Falls  National  Bancshares,  Inc., 
Marble  Falls,  Texas,  and  thereby 
indirectly  acquire  Marble  Falls  National 
Bank,  Marble  Falls.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  6. 1994. 
Baritara  R.  Lowrejr, 
Associate  Secretary  of  the  Board. 
;FR  Doc.  94-30438  Filed  12-9-94;  8:45  am) 
MLUNQ  COOC  «21»41-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Notice  of  Filing  of  Annual  Report  of 
Federal  Advisory  Committee 

ffotice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-463,  the 
.Annual  Report  for  the  following  Health 
Resources  and  Service  Administration's 
Federal  Advisory  Committee  has  been 
Sled  with  the  I  ibrary  of  Congress: 

Advisory  Coounission  on  Childhood 
Vaccines 

Copies  are  available  to  the  public  for 
.nspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room,  Room  1026,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue  SE.,  Washington, 
D.C.  Copies  may  be  obtained  from: 
Leslie  K.  Ball,  M.D.,  Chief,  Policy  and 
Commission  Branch,  Division  of 
Vaccine  Injury  Compensation,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Room  8A- 
30  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  Maryland  20857, 
Telephone  ^301)  443-1533. 
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Dated:  December  0, 1994. 
Jackie  E.  Baum. 

Advisory  Committed  Management  Officer, 

HRSA. 

(FR  Doc.  94-30409  ^iled  12-9-94;  8:45  am] 

MLUNQ  CODE  41M-1ft-  • 


DEPARTMENT  O  '  HOUSING  AND 
URBAN  DEVELOf  MENT 


Asa  stent 


Secretary  for 
and 


Office  of  the 
Community  Pianiing 
Development 

[Doclwt  No.  N-«4-;  B40;  FR-3831-N-02] 

NOFA  for  the  HU  ^-Administered  Small 
Cities  Community  Development  Blocic 
Grant  (CDBG)  Prigram  for  Fiscal  Year 
1995;  Notice  of  Bttension  of 
Application  Due  Date,  and  Corrected 
Allocation  Amoui  its 

AGENCY:  OfBce  of  the  Assistant 
Secretary  for  Com  munity  Planning  and 
Development,  HIJ  0. 
ACTION:  Notice  of  extension  of 
application  due  d  tte  for  notice  of 
funding  availabili  :y  (NOFA)  for  fiscal 
year  (FY)  1995,  ai  d  correction  of 
allocation  amoun  s. 


SUMMARY:  On  Decbmber  5, 1994,  HUD 
published  a  NOFii  that  annoimced  the 
availability  of  funtiing  for  FY  1995  for 
the  HUD-Adminii  tered  Small  Cities 
CDBG  Program.  T  le  purpose  of  this 
Notice  is  to  extend  the  application 
period  from  Febnlary  3,  1995  to 
February  21, 199S.  This  notice  also 
corrects  the  allocation  amoimts  listed 
for  the  Buffalo  Of  ice  and  the  New  York 
Office. 

DATES:  Applicatic  as  are  due  by 
February  21, 199! .  Application  kits  may 
be  obtained  fi'om  md  must  be  submitted 
to  either  HUD's  f^w  York  Office  or 
Buffalo  Office.  Applications,  if  mailed, 
must  be  postmarked  no  later  than 
midni^t  on  Febr  lary  21, 1995.  If  an 
application  is  hax  d-deUvered  to  the 
New  York  or  the  Buffalo  Office,  the 
application  must  fee  delivered  to  the 
appropriate  officei  no  later  than  4:00 
p.m.  on  the  deadline  date.  Application 
kits  will  be  made  available  by  a  date 
that  affords  applicants  no  fewer  than  30 
days  to  respond  te  this  NOFA. 

The  above-stated  application  deadline 
is  firm  as  to  date  and  hour.  In  the 
interest  of  fairness  to  all  competing 
applicants,  the  Dflpartment  will  treat  as 
ineligible  for  con^deration  any 
application  that  it  not  received  by  4:00 
p.m.  on.  or  postmarked  by;  February  21, 
1995.  Applicants  should  take  this 
procedure  into  account  and  make  early 
submission  of  th^r  materials  to  avoid 


any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Rhodeside.  State  and  Small 
Cities  Division,  Office  of  Community 
Planning  and  Development,  Department 
of  Housing  and  Urban  Development, 
Room  7184,  451  Seventh  Street  SW., 
Washington,  DC  20410.  Telephone  (202) 
708-1322  (voice)  or  (202)  708-2565 
(TDD).  (These  are  not  toU-fiw  numbers). 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Funding  Availability  (NOFA) 
announcing  the  availability  for  funding 
for  FY  1995  for  the  HUD-Administered 
Small  Qties  CDBG  Program  was 
published  on  December  5, 1994  (59  FR 
62474)  and  set  an  application  due  date 
of  February  3, 1995.  This  Notice  amends 
that  December  5, 1994  NOFA  by 
extending  the  application  due  date  to 
February  21, 1995. 

Additionally,  this  notice  corrects  the 
allocation  amoimts  listed  in  Section 
I.B.1.  of  the  NOFA  (59  FR  62478).  For 
FY  1995,  the  allocation  amoimt  for  the 
Buffalo  Office  is  $51,114,000,  and  the 
allocation  amount  for  the  New  York 
Office  is  $6,824,000.  The  total  amount 
allocated  for  the  HUD-Administered 
Small  Cities  CDBG  Program  for  FY  1995 
is  $57,938,000. 

Dated:  December  6, 1994. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Pianning 
and  Development. 

(FR  Doc  94-30419  Filed  12-^-94;  8:45  am] 
BILUNQ  CODE  4210-3»4« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-076-1 220-00] 

Travel  Restriction  Modifications  for  the 
Rabbit  Valley  Area 

AGENCY:  Bureau  of  Land  Management, 
Department  of  Interior. 
action:  Order  of  Area,  Road  and  Trail 
Travel  Restriction.. 

SUMMARY:  This  order,  issued  imder  the 
authority  of  43  CFR  8342.1  and  43  CFR 
8364.1  limits  non-motorized 
mechanized  and  motorized  travel  on 
identified  public  lands  in  the  vicinity  of 
Rabbit  Valley.  This  order  authorizes 
single-track  travel  routes  for 
mechanized  vehicles  (including 
motorcycles,  snowmobiles  and  bicycles) 
less  than  40  inches  in  width  and 
authorizes  two-track  travel  routes  for 
mechanized  vehicles  (including  all- 
terrain  vehicles  and  four-wheel  drives) 
over  40  inches  in  vddth.  Authbrized 


routes  will  be  identified  on  recreation 
area  maps  and  designated  by  on-the- 
ground  white  arrow  signing. 

The  identified  public  land  is  in 
Colorado,  Mesa  Coimty,  under  the 
management  jurisdiction  of  the  Bureau 
of  Land  Management,  Grand  Junction 
Resource  Area,  Grand  Junction  District. 
The  area  is  bounded  by  the  Colorado 
River  oh  the  south,  the  Colorado-Utah 
stateline  on  the  west,  Interstate  70  on 
the  north  and  Salt  Creek  on  the  east. 
The  area  is  located  in  T.  10  S.,  R.  103 
W.  Sections  4,  5,  6,  7. 18. 19;  T.  10  S., 
R.  104  W..  Sections  1,  2,  and  9  to  33; 
T.  11  S.,  R.  104  W.,  Sections  4.  5,  6,  7, 
8;  6th  P.M. 

EFFECTIVE  DATE:  The  restriction  shall  be 
effective  December  15. 1994  or  until 
rescinded  or  modified  by  the 
Authorized  Officer. 
SUPPLEMENTARY  INFORMATION:  Rabbit 
Valley  is  experiencing  heavy  and 
generally  xmdirected  recreational  use. 
Dominant  recreational  pursuits  include; 
horse  riding,  mountain  biking,  hiking, 
off-highway  vehicle  (OHV)  riding, 
camping,  (^osaur  fossil  viewing  and 
viewing  rock  art.  Current  travel 
designations  for  the  area,  established  in 
the  Grand  Junction  Resource  Area. 
Resource  Management  Plan.  1987. 
allowed  "motorized  use  is  permitted 
only  on  existing  roads  and  trails"  or 
"closed"  areas  to  motorized  use  .These 
travel  designations  still  facilitated  the 
expansion  of  imauthorized  routes.  The 
unauthorized  routes  resiilted  in 
multiple  trailings,  imaesthetic 
landscape  conditions,  and  imacceptable 
impacts  to  cultural,  soil,  vegetation  and 
wildlife  resources. 

The  Grand  Junction  Resource  Area, 
Resource  Management  Plan,  1987, 
identified  the  need  for  to  prepare 
supplemental  recreation  management 
plans  for  the  Grand  Valley  which 
includes  Rabbit  Valley.  Tbe  Rabbit 
Valley  Recreation  Area  Management 
Plan  (RAMP)  and  Environmental 
Assessment  (CO-076-1-16)  was 
prepared,  with  public  participation  and 
comment.  This  order  implements  the 
Decision  Record  signed  on  May  7, 1991 
by  the  Grand  Jimction  Resource  Area 
Manager. 

Travel  routes  that  did  not  negatively 
affect  resoiut»s  were  authorized  as 
either  single-track  routes  open  to 
mechanized  travel  under  40  inches  in 
with  or  as  two-track  routes  open  to 
mechanized  vehicles  40  inches  and  over 
in  width.  The  area  affected  by  this  order 
will  be  posted  with  appropriate 
regulatory  signs.  Travel  maps  of  the  area 
are  available  at  the  Grand  Junction 
Resource  Area  Office  and  Grand 
Junction  District  Office. 
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All  motorized  vehicle  use  will  be 
limited  year  roimd.  including 
snowmobiles  operating  on  snow. 
Persons  who  are  exempt  fitjm  the 
restrictions  include:  (1)  Any  Federal, 
State,  or  local  officers  engaged  in  fire, 
emergency  and  law  enforcement 
activities;  (2)  BLM  employees  engaged 
in  official  duties;  (3)  Other  persons 
authorized  to  operate  motorized 
vehicles  within  the  restricted  area. 
PENALTIES:  Violations  of  this  restriction 
order  are  ptmishable  by  fines  not  to 
exceed  $1,000  and/or  imprisonment  not 
to  exceed  12  months. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Robertson,  Area  Manager, 
Grand  Junction  Resource  Area,  2815  H 
Road  Grand  Junction.  Colorado  81506; 
(303)  244-3000.  Mark  Morse.  District 
Manager,  Grand  Junction  District,  2815 
H  Road,  Grand  Junction,  Colorado 
81506;  (303)  244-3050. 
Mark  Morse, 

Grand  Junction  District  Manager. 
[FR  Doc.  94-30412  Filed  12-9-94;  8:45  am] 

BILUNO  CODE  431»^B-P 


National  Parte  Service 

Denali  National  Partt  Subsistence 
Resource  Commission;  IMeetings 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Subsistence  Resource 
Commission  meeting. 


SUMMARY:  The  Superintendent  of  Denali 
National  Park  and  the  Chairperson  of 
the  Subsistence  Resource  Commission 
for  Denali  National  Park  announce  a 
forthcoming  meeting  of  the  DenaU 
National  Park  Subsistence  Resource 
Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Call  to  order  by  Chairperson. 

(2)  Roll  call  and  confirmation  of 

quorum. 

(3)  Superintendent's  welcome  and 

introductions. 

(4)  Additions  and  corrections  to  agenda. 

(5)  Minutes  of  June  8  meeting: 

corrections,  approval. 

(6)  Elections  of  Officers. 

(7)  Old  business: 

a.  Review  of  SRC  function  and 
purpose. 

b.  Hunting  Plan  Proposal  #7, 
implementation. 

c.  McGrath  Road  proposal  by  Alaska 
Department  of  Transportation. 

d.  Customary  and  traditional 
determination  issues  related  to  the 
Parks  Highway. 

e.  Update  on  park  plaiming. 
f  Agency  reports. 

(8)  Federal  Subsistence  Management 

Program  update: 


a.  Federal  Subsistence  Board  actions. 

b.  Federal  Regional  Advisory 
Councils'  actions. 

c.  Federal  Regulation  Proposal. 
Subpart  D. 

(9)  New  business: 

a.  Denali  Task  Force  Report. 

b.  Kantishna  subsistence  moose 
hunts. 

(10)  Public  and  other  agency  comments. 

(11)  Set  time  and  place  of  next  SRC 
meeting. 

(12)  Adjourn. 

DATES:  The  meeting  will  be  held  on 
Friday,  December  16, 1994.  The  meeting 
will  begin  at  8:30  a.m.  and  conclude 
aroimd  5  p.m. 

LOCATION:  The  meeting  will  be  held  at 
the  Denali  West  Lodge  in  Lake 
Minchumina,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  P.  Martin,  Acting 
Superintendent,  PO  Box  9,  Denali  Park, 
Alaska  99755.  Phone  (907)  683-2294. 
SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  VIII,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487,  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Robert  D.  Barbee. 
Regional  Director. 

[FR  Doc.  94-30407  Filed  12-9-94;  8:45  am] 
BILUNQ  COOE  4310-70-M 


Gates  of  the  Arctic  National  Parte 
Sut>slstence  Resource  Commission; 
Meetings 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Subsistence  Resource 
Commission  meeting. 


SUMMARY:  The  Superintendent  of  Gates 
of  the  Arctic  National  Park  and  the 
Chairperson  of  the  Subsistence  Resource 
Commission  for  Gates  of  the  Arctic 
National  Park  annoimce  a  forthcoming 
meeting  of  the  Gates  of  the  Arctic 
National  Park  Subsistence  Resource 
Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Call  to  order. 

(2)  Roll  call. 

(3)  Approval  of  summary  of  minutes. 

(4)  Review  agenda. 

(5)  Superintendent's  introductions  and 

review  of  SRC  function  and 
purpose. 

(6)  Superintendent's  management/ 

research  reports. 

(7)  Public  and  other  agency  comments. 

(8)  Old  business: 

a.  Secretarial  response  on 
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Recommmdatlons  9  &  10. 
b  Federal  Subsistence  Program 

update, 
c  ukT  detenninations  process  for 

Upper  Tanana. 
d  Delton  Highway  issues, 
e  Federal  Subsistence  Regions  6  and 

10  boundary  adjustment 

(9)  New  businesses — ^Election  of  officers. 

(10)  Set  time  and  place  of  next  SRC 
meeting. 

(11)  Adjournment 

DATES:  The  meeting  will  be  held . 
Tuesday  through  lliursday,  December 
13-15, 1994.  The  meeting  will  begin  at 
9:00  a.ro.  and  conclude  aroimd  5  p.m. 
on  the  Tirst  two  days  and  end  at  noon 
on  Thursday 

LOCATKM:  The  meeting  will  be  held  at 
the  Sophie  Station  Hotel  in  Fairbanks, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  P  Martip,  Superintendent.  PO 
Box  74680.  Fairbanks.  Alaska  99707 
Phone  (907) 456-0281 
SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  VIII,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96—487,  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Robert  O.  Bariiee, 
Regional  Director 

IFR  Doc.  94-30408  Filed  12-9-94.  8:45  am) 
BILLING  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Part*  No.  388  (Sub-No.  7)] 

Intrastate  Rail  Rate  Authority— Illinois 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  The  Commission  assumes 

jurisdiction  over  intrastate  rail  rates. 

classifications,  rules,  and  practices  in 

Illinois. 

SUMMARY:  By  letter  filed  September  27, 
1994,  the  State  of  Illinois,  through  the 
UUnois  Commerce  Conmiission,  notified 
us  that  it  no  longer  wishes  to  regulate 
rail  rates  under  49  U.S.C.  11501(b)  and 
asked  us  to  assume  jurisdiction  over 
them.  We  are  granting  the  request  and 
assuming  jurisdiction  over  rail  rates, 
classifications,  rules,  and  practices 
within  the  State  of  Illinois. 
EFFECTIVE  DATE:  Effective  on  December 
12, 1994 

FOR  FURTHER  INFORMATION  CONTACT: 
Llaine  Sehrt-Green,  (202)  927-5269,  or 
Beryl  Gordon.  (202)  927-5610.  (TDD  for 
I  he  hearing  impaired.  (202)  927-5712.) 


:  Decei  nber 
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1,1994. 

,  Chairman  McDonald, 
NioTgan,  Commissioners 


Dtcided: 

By  the  Commission 
Vice  ChainnaD 
Simmons  and  (htren 
VemoD  A.  Willi^o*. 
Secrefoiy. 
|FR  Doc.  94-304t3  Filed  12  0  04;  8:45  am] 

HLUNQ  CODE  7D»  »1-P 


UDocHM  No.  AB-  290  (Sub-No.  164X)1 


Louisiana  Soi 
Company— At 
at  Chalmetta, 


lem  Railway 
idonment  Exemption- 


Louisiana  Sobthem  Railway  Company 
(LS)  has  filed  aJnotice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandoiunentst  to  abandon  a  1.4-mIle 
line  of  railroad  jbetween  milepost  1.7^.5 
and  milepost  311-LS  at  Chalmette,  in  St. 
Bernard  Parish]  LA. 

LS  has  certifled  that:  (1)  No  local 
traffic  has  movi  id  over  the  line  for  at 
least  2  years;  (2 )  there  is  no  overhead 
traffic  on  the  li  le;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  |y  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regafding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  ihe  requirements  at  49 
CFR  1105.7  (se:  vice  of  environmental 
report  on  agenc  ies).  49  CFR  1105.8 
(service  of  histilric  report  on  State 
Historic  Preserf  ation  Officer),  49  CFR 

1105.11  (transiiittal  letter),  49  CFR 

1105.12  (news]  aper  publication),  and 
49  CFR  1152.5(  (d)(1)  (service  of  verified 
notice  on  govei  nmental  agencies)  have 
been  met. 

As  a  conditi(^  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  undo  •  Oregon  Short  Line  R. 
Co. — Abandoni  nent — Goshen,  360  I.C.C. 
91  (1979).  To  ai  Idress  whether  this 
condition  adeq  lately  protects  affected 
employees,  a  pi  itition  for  partial 
revocation  und^r  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OF^ ,)  has  been  received,  this 
exemption  will  be  effective  on  January 
11, 1995,  unles !  stayed  pending 
reconsideratior .  Petitions  to  stay  that  do 
not  involve  en\  ironmental  issues.' 


'  A  stay  will  be  i; 
Commission  in 
informed  decision 
(whether  raised  by 
Section  of  Envi: 
independent  inves' 
the  effective  date 
Exemption  of  Out<  '■ 


I  thot  t 


'\i  sued  routinely  by  the 
proceedings  where  an 
n  environmental  issues 
party  or  by  the  Commission's 
xomiental  Analysis  in  its 

jation)  cannot  be  made  prior  to 
oQthe  notice  of  exemption.  See 
■Service  BaH  Lines.  5  I.C.C.2d 


formal  expressicms  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by 
December  22, 1994.  Petitions  to  reopen 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
January  3. 1995,  with:  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  James  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510-2191. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Apphcant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  December  16, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Commission, 
Washington,  IX;  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  writhin  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  6, 1994. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[PR  Doc.  94-30472  Filed  12-9-94:  8:45  am] 
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377  (19B9).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  a*  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

^  See  Exempt,  of  Bail  Abandonment— Offers  of 
Finan.  Assist.,  4  LC.C2d  164  (1987). 

'  The  Commission  will  accept  a  late-filed  trail 
use  request  as  long  as  it  retains  jurisdiction  to  do 
so. 


NUCLEAR  REQULATORY 
COMMISSION 

[DockM  Nos.  50-237, 50-249. 50-254,  and 
50-26q 

Commonwealth  Edison  Company; 
Environmental  Assessment  and 
nnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  part 
50,  appendix  J,  to  Facility  Operating 
License  Nos.  DPR-19,  DPR-25,  DPR-29. 
and  DPR-30.  issued  to  Commonwealth 
Edison  Company  (ComEd.  the  Ucensee) 
for  the  Dresden  Nuclear  Power  Station, 
Units  2  and  3,  located  in  Grundy 
Coimty,  Illinois,  and  the  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
located  in  Rock  Island  County,  Illinois. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  certain  requirements  of 
appendix  J  to  10  CFR  part  50  in 
response  to  the  licensee's  request  of 
October  4, 1994.  More  specifically,  for 
each  two-ply  bellows  that  has  been 
identified  to  leak  through  both  plies,  the 
exemption  being  proposed  will  relax  the 
requirement  to  perform  a  Type  A  test 
every  refuel  outage  as  specified  in  an 
Exemption  to  the  appendix  J 
requirements  dated  February  6, 1992. 
The  proposed  revised  exemption  v\rill 
allow  the  option  of:  (1)  Conducting  a 
Type  B  test  of  the  leaking  bellows  prior 
to  the  return  to  service  during  the 
present  outage,  or  (2)  conducting  a  Type 
A  test  to  be  followed  up,  at  the  next 
subsequent  outage,  widi  replacement  of 
the  bellows  or  conducting  a  Type  B  test 
of  the  leaking  bellows  to  demonstrate 
license  limits  are  met. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
relax  an  unnecessary  requirement  to 
perform  a  Type  A  test  each  refuel  outage 
in  which  a  two-ply  bellows  has  been 
identified  as  leaking  through  both  plies. 
The  licensee  has  developed  alternative 
Type  B  testing  methods  to  assure  a  valid 
Type  B  test  could  be  performed  on  these 
non-Type  B  testable  bellows.  The 
requirement  to  Type  A  test  and  to 
replace  all  bellows  that  leak  through 
both  plies  could  result  in  significant 
costs  being  incurred  unnecessarily  with 
no  safety  benefit  in  return. 

Envimnmentcd  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  revision 
substitutes  an  alternative  testing  and 
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replacement  program  for  the  Type  A 
testing  requirements  of  the  originar 
exemption.  The  alternative  testing 
program  would  allow,  upon  completion 
of  the  two-ply  bellows  special  testing 
program,  the  following  to  be 
accomplished  for  those  two-ply  bellows 
that  were  found  to  leak  through  both 
plies:  (1)  Performance  of  a  Type  B  test 
to  ensure  license  limits  are  met  prior  to 
return  to  service,  or  (2)  performance  of 
a  T)rpe  A  test  before  the  return  to  service 
followed  by  replacement  of  the  bellows 
or  performance  of  a  Type  B  test  to 
ensure  license  limits  are  met  before  the 
return  to  service  from  a  subsequent 
reliiel  outage.  Thus,  this  revised 
exemption  will  not  change  the  types,  or 
allow  an  increase  in  the  amoimts,  of 
effluents  that  may  be  released  offisite 
and  will  not  result  in  an  increase  in 
individual  or  cumulative  occupational 
radiation  exposure.  With  regard  to 
potential  non-radiological 
environmental  impacts,  the  proposed 
revised  exemption  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there 
are  no  significant  radiological  or  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  (construction  permit  and 
operating  license)  for  Dresden  Nuclear 
Power  Station,  Units  2  and  3,  dated 
November  1973,  and  for  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
dated  September  1972. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  exemption  would  be  to 
require  rigid  compliance  with  the 
requirements  of  the  original  Exemption 
requiring  a  Type  A  test  every  refuel 
outage  and  in  the  subsequent  refuel 
outage  replace  bellows  that  had  a  leak, 
however  small,  on  both  plies.  Such 
action  would  not  enhance  the  protection 
of  the  environment  and  would  result  in 
unwarranted  licensee  expenditures  of 
engineering  and  construction  resources, 
as  well  as  associated  capital  costs. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  Illinois 
State  official  regarding  the 
environmental  impact  of  the  proposed 


action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  forgoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  of 
October  4, 1994.  This  document  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  D.C.,  and  at  the  local 
public  document  room  located  at  the 
Morris  Public  Library,  604  Liberty 
Street,  Morris,  Illinois  60450,  and  at  the 
Dixon  Public  Library,  221  Hennepin 
Avenue,  Dixon,  Illinois  61021. 

Dated  at  RockviUe,  Maryland,  this  5th  day 
of  Decemtjer.  1994. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director,  Project  Directorate  111-2.  Division 
of  Reactor  Projects  III/IV,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  94-30456  Filed  12-9-94;  8:45  am) 
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POSTAL  RATE  COMMISSION 
[Docket  No.  A95-3;  Order  No.  1035] 

In  the  Matter  of:  RIer  City,  Michigan 
49634  (CJ.  DembinsId,  Petitioner, 
Notice  and  Order  Accepting  Appeal 
and  Establishing  Procedural  Schedule 
Under  39  U.S.C.  404(b)(5)) 

Issued:  December  6. 1994. 

Docket  number  A95-3. 

Name  of  affected  post  office:  Filer 
City,  Michigan  49634. 

Name(s)  of  petitionerfs):  C.J. 
Dembinski. 

Type  of  determination:  Closing. 

Date  of  filing  of  appeal  papers: 
November  21,  1994. 

Categories  of  issues  apparently  raised: 

1.  Effect  on  postal  services  [39  U.S.C. 
404(b)(2)(C)]. 

2.  Effect  on  the  Community  (39  U.S.C. 
404(b)(2)(A)]. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
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decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C. 
404(b)(5)).  In  the  interest  of  expedition, 
in  light  of  the  120-day  decision 
schedule,  the  Commission  may  request 
the  Postal  Service  to  submit  memoranda 
of  law  on  any  appropriate  issue.  If 
requested,  such  memoranda  will  be  due 
20  days  from  the  issuance  of  the  request 
and  the  Postal  Service  shall  serve  a  copy 
of  its  memoranda  on  the  petitioners. 
The  Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 
The  Commission  orders: 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  December  6, 
1994 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Charles  L.  Qapp, 

Secretary 

Appendix 

November  21, 1994 — Filing  of  Appeal 
letter 

December  6, 1994 — Commission  Notice 
and  Order  of  Filing  of  Appeal. 

December  16. 1994 — I.ast  day  of  filing  of 
petitions  to  iotervene  [see  39  GFR 
3001  lll(b)l 

December  27, 1994 — Petitioners' 
Participant  Statements  or  Initial  Brief  {see  39 
CFR3001  115(8)  and  (b)]. 

January  15. 1995 — Postal  Service's 
Answering  Brief  (see  39  CFR  3001.115(c)|. 

January  30. 1995 — Petitioners'  Reply  Brief 
should  Petitioners  choose  to  file  one  [see  39 
CFR  3001.115(d)l. 

February  6, 1995 — Deadline  for  motions  by 
any  party  requesting  oral  argument.  The 
Commission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition  to  the 
written  filings  [see  39  CFR  3001.116). 

March  21. 1995 — Expiration  of  the 
Commission's  120-day  decisional  schedule 
Isee  39  USC  404(b)(S)|. 

jFR  Doc.  94-30423  Filed  12-9-94;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U  S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposaUs)  for  the  collection 
rf  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 


SumiSaiy  of  Pro  KMal(s) 
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(1)  Collection 
Questionnaire. 

(2)  Form(s)  sul 
(3)OMBNuml 
(4)  Expiration 

clearance:  N/A. 
(5)rypeo/j 
(6)  Frequency  I 


itle:  Foreign  Earnings 

\mitted:  G-lffl^. 

N/A. 
late  of  current  0MB 


leat:  New  collection, 
b/ response;  Annually. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Estimated  annuo/  number  of 
respondents:  47(i 

(9)  Total  annvJiil  responses:  470. 

(10)  Average  t^e  per  response: 
0.08330  hours.    ; 

(11)  Total  annual  reporting  hours:  39. 

(12)  Collection  description:  The  report 
obtains  informat  on  about  an 
annuitant's  forei  ^  earnings  and 
employment.  Uijder  the  RRA,  an 
annuity  can  be  riduced  or  not  paid 
depending  on  th  t  amount  of  earnings  or 
the  amoimt  of  wi  )rk  performed. 

Additional  Infoi  mation  or  Comments 

Copies  of  the  i  }nn  and  supporting 
documents  can  t  e  obtained  from  Chuck 
Mierzwa,  the  ag(  ncy  clearance  officer 
(312-751-3363)  ^Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  ].  Hodapp,  Railroad 
Retirement  Boari,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  OUven  (202- 
395-7316),  Offiote  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  yVashington,  D.C. 
20503. 

Chuck  Mierzwa, 
Clearance  Officer. 
[FR  Doc.  94-3046( 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[FMeaaeNo. 
94-^1] 


34-a  iOSO;  nie  No.  SR-Amex- 


Notice 
Rule  Change  by 
Exchange,  Inc. 
Person  Trading 
for  Registered 


Self-Regulatory  Organizations; 
of  niing  of  Pro|:  osed 
the  American  Sfsck 
Relating  to  the 
Volume  Requirefcnent 
Option  Traders 

December  5, 1994. 

Pursuant  to  S<  ction  19(b)(1)  of  the 
Securities  Exchi  age  Act  of  1934 
("Act"),  15  U.S.I :.  78s(b){l),  noUce  is 
hereby  given  tha  i  on  November  18, 
1994,  the  Amerii  an  Stock  Exchange, 
Inc.  C'Amex"  or  "Exchange")  filed  with 
the  Securities  ar  d  Exchange 
Commission  ("Cjjmmission")  the 
proposed  rule  cl  ange  as  described  in 
Items  I,  II,  and  II  [  below,  which  Items 


have  been  prepared  by  the  Amex  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  prc^osed  rule 
change  bom  interested  persons. 

I.  Self-Regulatoty  Organization's 
Statement  of  the  Terms  (^Substance  of 
the  Proposed  Rule  change 

The  Exchange  proposes  to  amend 
Rule  958  to  (a)  require  that  a  Registered 
Option  Trader  ("Trader")  execute  at 
least  25%  of  his/her  options 
transactions  and  volume  in  person '  and 
(b)  provide  that  if  a  Trader  executes  at 
least  80%  of  his  options  transactions 
and  volume  in  person,  the  Trader  can 
receive  favorable  capital  and  margin 
treatment  for  certain  opening  off-floor 
activity.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  the  Amex,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  &e  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change  v 

Exchange  Rule  958  sets  forth  the 
obligations  of  Traders  when  they  initiate 
options  transactions  on  the  floor  of  the 
Exchange  for  accounts  in  which  they 
have  an  interest.  These  obligations 
include,  but  are  not  limited  to, 
contributing  to  the  maintenance  of  fair 
and  orderly  markets,  bidding  and 
offering  within  prescribed  parameters 
and,  when  establishing  or  increasing  an 
options  position,  initiating  such 
transactions  on  the  floor  of  the 
Exchange. 

The  &cchange  now  proposes  to 
establish  an  additional  requirement  that 
at  least  25%  of  a  Trader's  transactions 
and  contract  volume  during  each 
calendar  quarter  be  executed  in  person 
and  not  ttuough  the  use  of  orders  given 
to  a  floor  broker  or  left  on  a  specialist's 
book.  The  Exchange  believes  that 


'  "In  person"  means  that  options  transactions  dre 
personally  executed  by  the  Trader  on  ttie  Amex 
floor  and  not  through  the  use  of  orders  given  to  a 
floor  broker  or  left  on  a  specialist's  book. 
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establishing  such  a  requirement  will 
result  in  better,  more  liquid  markets 
because  Traders  will  be  available  in 
trading  crowds  to  contribute  to  the 
maintenance  of  feir  and  orderly  markets, 
to  make  competitive  bids  and  offers,  and 
to  trade  for  their  own  account-when 
there  exists  a  lack  of  price  continuity,  a 
temporary  di^)arity  between  the  supply 
of  and  demand  for  options  contracts  or 
a  temporary  distortion  of  the  price 
relationships  between  options. 

While  the  Exchange  believes  an  in 
person  requirement  of  25%  is 
appropriate  at  this  time,  it  is  further 
prop(»ed  that  the  Exchange  be  given  the 
authority  to  increase  the  in  person 
requirement  above  25%  should  sudi 
action  be  deemed  necessary  by  the 
Exchange. 

The  Exchange  also  proposes  to  extend 
favorable  capital  and  margin  treatment 
to  certain  opening  orders  entered  by 
Traders  from  off  the  Exchange  floor 
provided  at  least  80%  of  their  total 
transactions  and  contract  volume  is 
executed  in  person  during  any  calendar 
quarter.  These  off-floor  orders  shall  also 
be  subject  to  Rule  958  and  may  be 
effected  only  for  the  purpose  of  hedging, 
reducing  the  risk  of,  or  rebalancing  a 
Trader's  open  positions. 

Currently,  pursuant  to  Exchange  Rule 
958,  only  transactions  initiated  on  the 
floor  of  the  Exchange  can  coimt  as 
Registered  Trader  transactions.^  Only 
on-floor  transactions  qualify  for 
favorable  capital  and  margin  treatment, 
even  if  such  orders  are  entered  to  adjust 
or  hedge  the  risk  of  a  Trader's  positions 
that  are  the  result  of  on-floor  market 
making  activity.  Because  Traders 
cannot,  according  to  the  Exchange, 
efEectively  adjust  positions  or  engage  in 
hedging  or  other  risk-limiting  opening 
transactions  from  off  the  Exchange  floor 
without  inctirring  a  significant 
economic  penalty,  they  must  be  either 
physically  present  on  the  floor  at  all 
times  while  the  market  is  open,  or  face 
significant  risk  of  adverse  market 
movements  during  those  times  when 
they  must  necessarily  be  absent  from  the 
trading  floor.  The  Exchange  believes 
that  the  imposition  of  these  costs  on 
such  risk-adjusting  transactions 
prevents  Traders  from  effectively 
discharging  their  market  making 
obligations  and  exposes  them  to 
unacceptable  levels  of  risk.  The 
Exchange  believes  that  the  proposal 
presents  a  more  appropriate  and 
realistic  treatment  of  Traders' 
transactions  initiated  from  off-floor  than 
is  currently  provided  by  Exchange  rules. 
Extending  favorable  capital  and  margin 
treatment  to  off-floor  transactions  to 
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those  Traders  who  satisfy  an  80%  in 
person  requirement  will,  in  the 
Exchange's  opinion,  increase  Ae  extent 
to  whici  Traders'  transactions 
contribute  to  liquidity  and  to  the 
maintenance  of  fair  and  orderly  markets 
by  providing  for  a  greater  degree  of  in 
person  trading  and  by  enabling  Traders 
to  better  manage  the  risk  of  their  market 
making. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(S) 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Mule  Change  Received  From 
hdembers.  Participants  or  Others 

.  No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Propoaed  Rule  C3iange  and  Timing  for 
Commwsion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solifntation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  ail  subsequent 
amendments,  all  written  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written  ' 

conununications  relating  to  the 
proposed  rrile  diange  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  acc(>nlance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commisnonis  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington,  D.C  Copies  of  such  filing 
will  also  be  available  for  inspection  ajid 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-94-51  and  should  be 
submitted  by  January  3, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Musarat  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc  94-30466  FUed  12-9-94: 8:4*5  ami 
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PaineWebber  Incorporated,  et  al.; 
Notice  of  apfUcaflon 

December  6, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SBC"). 

ACTION:  Notice  of  Application  for 

Exemptim  under  the  Investment 

Company  Act  of  1940  (the  'Act "). 


APPUCANTS:  PaineWebber  Incorporated 
(the  "Sponsor");  and  Paine,  Webber 
Municipal  Bond  Fund,  The  Municipal 
Bond  Fund.  The  Corporate  Bond  Trust, 
PaineWebber  Pathfinders  Trust,  The 
PaineWebber  Federal  Government 
Trust,  and  The  PaineWebber  Equity 
Trust  (the  "Trusts"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
pursuant  to  secticm  6(c)  for  exemptions 
from  sections  2(a)(32),  2(aK35),  22(c). 
22(d),  and  26(a)(2)(C)  of  the  Act  and  rule 
22c-l  thereunder,  and  pursuant  to 
section  11(a)  to  amend  two  prior  orders 
(the  "Prior  Orders")  granting  reUef  from 
section  11(<4.' 

SUMMARY  OF  APPUCATIOH:  Applicants 
seek  to  impose  sales  charges  on  a 
deferred  basis  and  waive  the  deferred 
sales  charge  in  certain  cases,  exchange 
Trust  imits  having  deferred  sales 
charges,  and  exchange  units  of  a 


'  17  CFR  20B.30-3U1(12)  (1993). 

'  Paine.  Webber  Municipal  Bond  Fund  Rrrt 
Series.  Investment  Company  Act  Release  Nos. 
11301  (Aug.  12,  1980)  (notice)  and  11344  (Sept.  10. 
1980)  (order):  amended  by  Paine  Webber  Inc.. 
Investment  Company  Act  Release  Noi.  14910  <]atL 
22. 1986)  (notice)  and  14945  (Feb.  18. 1986)  (order). 
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tenninating  series  of  a  Trast  for  units  of 
the  next  available  series  of  that  Trust. 
FUNQ  DATE:  the  application  was  filed  on 
October  IS,  1993  and  amended  on  June 
23, 1994,  August  19, 1994  and 
November  22, 1994. 

HEAMNQ  OM  NOnnCATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  xmless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Uie  SEC  by  5:30  p.m.  on 
January  3, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  afBdavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  the 
date  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  N.W.,  Washington,  D.C  20549. 
Applicants,  1200  Hariwr  Boulevard, 
Weehawken,  New  Jersey  07087. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  David  Messman,  Branch  Chief,  at 
(202)  942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

AppUcanls'  Representations 

1 .  Each  of  the  Trusts  is  a  imit 
investment  trust  sponsored  by  the 
Sponsor.  The  Trusts  are  made  up  of  one 
or  more  separate  series  ("Series").  Over 
five  hundred  Series  have  been  created 
by  the  Trusts  collectively. 

2.  Each  Series  is  created  by  a  trust 
indenture  among  the  Sponsor,  a  banking 
institution  or  trust  company  as  trustee, 
and  an  evaluator.  The  Sponsor  acquires 
a  portfolio  of  securities  and  deposits 
them  with  a  trustee  in  exchange  for 
certificates  representing  fractional 
undivided  interests  in  the  portfolio  dt 
secxuities  ("Units").  Units  currently  are 
ofiiered  to  the  public  through  the 
Sponsor  and  other  underwriters  and 
dealers  at  a  price  based  upon  the 
aggregate  offering  side  evaluation  of  the 
underlying  securities  plus  an  up-front 
sales  charge.  The  sales  charge  currently 
ranges  from  4.75%  to  2%  of  the  public 
offering  price,  and  is  subject  to 
reduction  as  permitted  by  rule  22d-l . 

3.  Applicants  seek  an  order  under 
section  6(c)  exempting  Ihem  from 


sections  2(a)(32)j  2(a)(35},  22(c),  22(d), 
and  26(a)(2)(C)  aiid  rule  22o-l 
thereunder  to  let  them  impose  sales 
charges  on  Units  on  a  deftsried  basis  and 
waive  the  defern  d  sales  charge  in 
certain  cases.  Uijder  applicants' 
proposal,  the  Sponsor  will  continue  to 
determine  the  an  lount  of  sales  charge 
per  Unit  at  the  ti  ne  portfolio  securities 
are  deposited  in  i  Swies.  The  Sponsor 
will  have  the  dia  aetion  to  defer 
collection  of  all  <  ir  part  of  this  sales 
charge  over  a.pei  tod  following  the 
purd^ase  of  Unit  t.  The  Sponsor  will  in 
no  event  add  to  tpe  deferred  amount 
initially  determised  any  additional  - 
amount  for  interest  or  any  similar  or 
related  charge  tojreflect  or  adjust  for 
such  deferral.      I 

4.  The  Sponsot  anticipates  collecting 
a  portion  of  the  total  sales  charge 
immediately  upcm  purchase  of  Units.  A 
portion  of  the  outstanding  balance  will 
be  deducted  peripdically  by  the  trustee 
from  distributioi^  on  the  Units  and  paid 
to  the  Sponsor  u|itil  the  total  amount  of 
the  sales  charge  fc  collected.  If 
distribution  incotne  is  insufficient  to 
pay  a  deferred  sapes  charge  installment, 
the  trustee  will  biave  the  ability  uinder 
the  trust  indenture  to  sell  portfolio 
seciuities  in  an  a  nount  necessary  to 
provide  the  requ  site  payments.  If  a 
unitholder  redee  ns  or  sells  to  the 
Sponsor  his  or  h  tr  Units  before  the  total 
sales  charge  has  )een  collected  from 
installment  payn  lents,  the  balance  of  the 
sales  charge  may  be  collected  at  the  time 
of  such  redempt  on  or  sale. 

5.  For  purpose  ( of  calculating  the 
amoimt  of  the  deterred  sales  charge  due 
upon  redemptioi  or  sale  of  Units,  it  will 
be  assumed  that  units  on  which  the 
balance  of  the  sa  es  charge  has  been 
collected  from  in  stallment  payments  are 
liquidated  first,  i  Jiy  Units  disposed  of 
over  such  amour  ts  will  be  redeemed  in 
the  order  of  theii  purchase,  so  thQt  Units 
held  for  the  long  !st  time  are  redeemed 
first. 

6.  The  Sponsoi  intends  to  waive 
collection  of  the  onpaid  balance  of  the 
deferred  sales  ch  u^e  upon  any  sale  or 
redemption  of  Ui  lits.  If  applicants  later 
decide  to  collect  the  unpaid  balance  of 
the  deferred  sales  charge  upon  sale  or 
redemption,  thev  may  nonetheless 
waive  payment  of  the  balance  of  the 
deferred  sales  charge  on  redemptions  or 
sales  of  Units  in  Certain  specific  cases. 
Any  such  waivenwill  be  disclosed  in 
the  prospectus  amd  will  satisfy  the  other 
conditions  of  rule  22d-l. 

7.  The  Sponsor  believes  that  the 
operation  and  implementation  of  the 
deferred  sales  cberge  program  will  be 
disclosed  adequately  to  potential 
investors  as  well'as  unitholders.  The 
prospectus  for  each  Series  will  describe 


the  operation  of  the  deferred  sales 
charge,  including  the  amoimt  of  and 
date  of  each  installment  payment.  The 
prospectus  also  will  contain  disclosure 
pertaining  to  the  trustee's  ability  to  sell 
portfolio  securities  if  the  income 
generated  by  a  Series'  portfolio  is 
insufficient  to  pay  an  installment.  The 
securities  conmmation  statement  sent 
by  the  Sponsor  to  each  purchaser  will 
state  the  amount  of  the  "up-fiY)nt"  sales 
charge,  if  any,  and  the  amount  of  the 
deferred  sales  charge  to  be  deducted  in 
regular  installments.  The  annual  report 
of  each  Series  will  state  the  amount  of    • 
aimual  installment  payments  deducted 
during  the  previous  fiscal  year  on  both 
a  per  Trust  and  per  Unit  basis. 

8.  The  maximum  sales  charge  on 
Units  acquired  in  the  secondary  market 
normally  ranges  bom  5.75%  to  3%  of 
the  public  oaring  price  of  the  Units. 
The  Prior  Orders  permit  applicants  to 
allow  unitholders  to  exchange  Units  of 
one  Series  for  Units  of  another  Series 
subject  to  an  additional  sales  charge  not 
to  exceed  2%  of  the  public  offering 
price  of  the  acquired  Units.  The 
additional  sales  charge  is  calculated  as 
the  greater  of  (a)  a  flat  fee,  or  (b)  if  Units 
of  any  Series  are  exchanged  within  five 
months  of  their  acquisition  for  Units  of 
a  Series  with  a  higher  sales  charge,  an 
amount  which,  together  with  the  sales 
charge  already  paid  on  the  Units  being 
exchanged,  equals  the  normal  sales 
charge  on  the  acquired  Units. 

9.  Applicants  seek  to  amend  the  Prior 
Orders  to  permit  offers  of  exchange  of 
Units  subject  to  a  deferred  sales  charge. 
If  Units  subject  to  a  deferred  sales 
charge  are  exchanged  for  Units  of  a 
Series  not  having  a  deferred  sales 
charge,  the  deferred  sales  charge  will  be 
collected  at  the  time  of  the  exchange.  If 
Units  subject  to  a  deferred  sales  charge 
are  exchanged  for  Units  of  a  Series 
having  a  deferred  sales  charge, 
installment  payments  will  continue  to 
be  deducted  fit)m  the  distributions  on 
the  acquired  Units  imtil  the  original 
balance  of  the  sales  charge  owed  oa  the 
initial  investment  has  been  collected.  In 
either  case,  the  additional  sales  charge 
permitted  imder  the  Prior  Orders  will  be 
imposed  at  the  time  of  the  exchange. 

10.  The  Sponsor  offers  certain  Series 
which  have  short-term  stated  matiuities. 
Upon  termination  of  such  Series,  the 
Sponsor  may  create  a  new  Series  with 
the  same  investment  objective  and  the 
same  type  of  portfolio  securities  as  the 
terminating  Series.  Applicants  wish  to 
make  Units  of  the  new  Series  available 
to  the  unitholders  of  the  terminating 
Series  at  the  net  asset  value  of  the  new 
Units  plus  the  reduced  sales  charge 
permitted  under  the  Prior  Orders  (the 
"Rollover  Option").  Although 
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applicants  believe  that  the  Prior  Orders 
already  permit  the  Rollover  Option,  they 
request  that  the  Prior  Orders  he 
amended  to  cover  Ihe  Rollover  Option 
e^qilicitly. 

Applicants'  Legal  Anafysis 

1.  Under  section  6(c),  the  SEC  may 
exempt  any  person  or  transaction  from 
any  provision  of  the  Act  or  any  rule 
thereunder  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

2.  Section  2(a)(32)  defines  a 
"redeemable  security"  as  a  security  that, 
upon  its  presentation  to  the  issuer, 
entitles  the  holder  to  receive 
approximately  his  or  her  proportionate 
share  of  the  issuer's  ciurent  net  assets, 
or  the  cash  equivalent  of  those  assets. 
Because  the  imposition  of  deferred  sales 
charge  may  cause  a  redeeming 
unitholder  to  receive  an  amount  less 
than  the  net  asset  value  of  the  redeemed 
Units,  applicants  seek  an  exemption 
from  section  2(a)(32)  so  that  Units 
subject  to  a  deferred  sales  charge  are 
considered  redeemable  securities  for 
purposes  of  the  Act^ 

3.  Section  2(a)(35)  defines  the  term 
"sales  load"  to  be  the  difference 
between  the  sales  price  and  the 
proceeds  to  the  issuer,  less  any  expenses 
not  properly  chargeable  to  sales  or 
promotional  expenses.  Because  a 
deferred  sales  charge  is  not  charged  at 
the  time  of  piurchase,  an  exemption  from 
section  2(a)(35)  is  necessary. 

4.  Section  22(c)  and  rule  22c-l 
require  that  the  price  of  a  redeemable 
security  issued  by  an  investment 
company  for  purposes  of  sale, 
redemption,  and  repurchase  be  based  on 
the  investment  company's  current  net 
asset  value.  Because  the  imposition  of  a 
deferred  sales  charge  may  cause  a 
redeeming  imitholder  to  receive  an 
amount  less  than  the  net  asset  value  of 
the  redeemed  Units,  applicants  seek  an 
exemption  from  this  section  and  rule. 

5.  Section  22(d)  requires  an 
investment  company  and  its  principal 
underwriter  and  dealer  to  sell  securities 
only  at  a  current  public  offering  price 
described  in  the  investment  company's 
prospectus.  Because  sales  charges 
traditionally  have  been  a  component  of 
the  public  offwing  price,  section  22(d) 
historically  required  that  all  investors  be 
charged  the  same  load.  Rule  22d-l  was 


'  Without  an  exemption,  a  trust  selling  units 
subject  to  a  deferred  sales  charge  could  not  meet  the 
definition  of  a  unit  investment  trust  under  section 
4(2)  of  the  AcL  Section  4(2)  defines  a  unU 
investment  trust  as  an  investment  company  that 
issues  only  "redeemable  securities.'.' 


adopted  to  permit  sale  of  redeemable 
securities  "at  prices  that  reflect 
scheduled  variations  in,  or  elimination 
of,  the  sales  load."  Because  rule  22d-l 
does  not  extend  to  scheduled  variations 
in  deferred  sales  charges,  applicants 
seek  relief  from  section  22(d}  to  permit 
them  to  waive  or  reduce  their  deferred 
sales  charge  in  certain  specified 
instances. 

6.  Section  26(a)(2)  in  relevant  part 
prohibits  a  trustee  or  custodian  of  a  unit 
investment  trust  from  collecting  from 
the  trust  as  an  expense  any  payment  to 
a  depositor  or  principal  xmderwriter 
thereof  Because  of  this  prohibition, 
applicants  need  an  exemption  to  permit 
the  trustee  to  collect  the  deferred  sales 
charge  installments  &T>m  distribution 
deductions  or  Trust  assets. 

7.  Applicants  believe  that 
implementation  of  the  deferred  sales 
charge  program  in  the  manner  described 
above  would  be  fair  and  in  the  interests 
of  the  unitholders  of  the  Trusts.  Thus, 
granting  the  requested  order  woidd  be 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

8.  Section  11(c)  prohibits  any  offers  of 
exchange  of  the  securities  of  a  registered 
unit  investment  trust  for  the  securities 
of  any  other  investment  company, 
unless  the  terms  of  the  offer  have  been 
approved  by  the  SEC.  Applicants  assert 
that  the  reduced  sales  charge  imposed  at 
the  time  of  exchange  is  a  reasonable  and 
justifiable  expense  to  be  allocated  for 
the  professional  assistance  and 
operational  expenses  incurred  in 
connection  with  the  exchange. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  rehef  will  be 
subject  to  the  foUowine  conditions: 

1.  Whenever  the  exchange  option  is  to 
be  terminated  or  its  terms  are  to  be 
amended  materially,  any  holder  of  a 
secvirity  subject  to  that  privilege  will  be 
given  prominent  notice  of  the 
impending  termination  or  amendment 
at  least  60  days  prior  to  the  date  of 
termination  or  the  effective  date  of  the 
amendment,  provided  that:  (a)  No  such 
notice  need  be  given  if  the  only  material 
effect  of  an  amendment  is  to  reduce  or 
eliminate  the  sales  charge  payable  at  the 
time  of  an  exchange,  to  add  one  or  more 
new  Series  eligible  for  the  exchange 
option,  or  to  delete  a  Series  which  has 
terminated;  and  (b)  no  notice  need  be 
given  if,  under  extraordinary 
circimistances,  either  (i)  there  is  a 
suspension  of  the  redemption  of  units  of 
the  Trust  under  secticm  22(e)  and  the 
rules  and  regulations  promulgated 


thereunder,  or  (ii)  a  Trust  temporarily 
delays  or  ceases  the  sale  of  its  Units 
because  it  is  unable  to  invest  amounts 
effectively  In  accordance  with 
applicable  investment  objectives, 
pohcies,  and  restrictions. 

2.  The  sales  charge  collected  at  the 
time  of  any  exchange  or  conversion 
shall  not  exceed  2%  of  the  pubUc 
offering  price  of  the  Unit  being  acquired 
on  each  exchange. 

3.  The  prospectus  of  each  Trust 
offering  exchanges  and  any  sales 
hterature  or  advertising  that  mentions 
the  existence  of  the  exchange  option 
will  disclose  that  the  exchange  option  is 
subject  to  modification,  termination,  or 
suspension,  without  notice  except  in 
certain  limited  cases. 

4.  Each  Series  offering  Units  subject  to 
a  deferred  sales  charge  will  include  in 
its  prospectus  the  table  required  by  item 
2  of  Form  N-1 A  (modified  as 
appropriate  to  reflect  the  differences 
between  unit  investment  trusts  and 
open-end  management  investment 
companies)  and  a  sdiedule  setting  forth 
the  number  and  date  of  each  installment 
payment. 

By  the  Commission. 
Margaret  U.  McFarland, 

Depu  t}'  Secretary. 

IFR  Doc.  94-30467  Filed  12-9-94;  8:45  am| 

BIUJN6  CODE  WM-tt-M 


SMALU  BUSINESS  ADMINISTRATION 
[License  No.  09/09-0401] 

Novus  Ventures,  LP.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  September  14, 1994,  a  notice  was 
published  in  the  Federal  Register  (59  FR 
47202)  stating  that  an  application  had 
been  filed  by  Novus  Ventures,  L.P., 
20111  Stevens  Creek  Boulevard,  Suite 
130.  Cupertino,  Cafifomia  95014,  with 
the  Small  Business  Administration 
(SB A)  pursuant  to  §  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1994))  for  a  Ucense  to  operate  as  a  small 
business  investment  company. 

Interested  parties  were  given  imtil 
close  of  business  September  29. 1994  to 
submit  their  comments  to  SBA.  No 
comments  were- received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  appUcation 
and  all  other  pertinent  information,  SBa 
issued  License  No.  09/09-0401  on 
November  8, 1994,  to  Novus  Ventures. 
L.P.  to  operate  as  a  small  business 
investment  company. 


Federal  Regigter  /  Vol.  59,  No.  237  /  Monday.  December  12,  1994  /  Notices 


64007 


The  Licensee  has  initial  private 
capital  of  $5  million,  and  Mr.  Dan 
Tompkins  will  manage  the  fund.  Mr. 
Tompkins  owns  approximately  29.8 
percent  of  the  stodc  of  the  Licensee; 
Stephen  Sheafor/Cindy  Lindsay  own 
approximately  10.9  percent.  The 
remaining  stock  is  owned  by  37 
individuals. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Ck>mpanies) 

Dated:  December  5, 1994. 
Robert  D.  SttUman, 

Associate  Administiatorfor  Investment. 
(FR  Doc.  94-30458  Filed  12-9-94;  8:45  am] 
BIUING  OOOE  Ma»-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  ths  Week  Ended 
December  2, 1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  49930. 

Date  filed:  November  28, 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC12/TC2  Telex  Mail  Vote 
720;  Iran-TCl/Mideast/ Africa  fares. 

Proposed  Effective  Date:  January  1, 
1995. 

Docket  Number:  49935. 

Z>ate^7ed.' November  30, 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PSC/Reso/076  dated 
November  4, 1994;  Expedited  Resos/ 
Reconmiended  Practices;  15th  Joint 
lATA/ATA  PSC-16th  lATA  PSC;  (An 
extract  &x>m  the  minutes  is  attached.) 

Proposed  Effective  Date:  expedited 
Dec  1/Jan  1/Feb.  1, 1995. 
Phyllis  T.Kaylor, 

Chief,  Documentary  Services  Division. 
IFR  Doc.  94-30445  Filed  12-9-94;  8:45  am] 

■tUINQ  OOOE  4*l»-«-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  during  the  Week 
Ended  December  2, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  tmder  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
.302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 


Motions  to  Moc  fy  Scope  are  set  forth 
below  for  each  i  pplication.  Following 
the  Answer  per  od  DOT  may  process  the 
application  by  c  xpedited  procedures. 
Such  procedure  i  may  consist  of  the 
adoption  of  a  sb  ow-cause  order,  a 
tentative  order,  >r  in  appropriate  cases 
a  final  order  wii  lout  further 
proceedings. 

Docket  Numb  ?r  49941 . 

Date  filed:  De  %mber  2, 1994. 

Due  Date  fori  \nswers.  Conforming 
Applications,  og  Motion  to  Modify 
Scope:  Decemb^  30, 1994. 

Description:  Application  of  Western 
Pacific  Airlines]  Inc.  pursuant  to  49 
U.S.C.  Section  4ll02,  and  Subpart  Q  of 
the  Regulations]  applies  for  a  certificate 
of  public  convesience  and  necessity  to 
engage  in  schedliled  and  charter 
interstate  and  overseas  air 
transportation  a  'persons,  property  and 
mail. 

Docket  Numb  in  49942. 

Date  filed:  De  :ember  2, 1994. 

Due  Date  for  i  \nswers.  Conforming 
Applications,  oi  Motion  to  Modify 
Scope:  December  30, 1994. 

Description:  Application  of  Transaero 
Airlines,  pursuant  to  49  U.S.C.  41302, 
and  Subpart  Q  of  the  Regulations, 
applies  for  a  foreign  air  carrier  permit  to 
engage  in  scheduled  and  charter 
combination  seevice  between  the 
Russian  Federalton  and  the  United 
States. 

Phyllis  T.Kaylor, 

Chief,  Documentary  Services  Division. 
(FR  Doc.  94-30444  Filed  12-9-94;  8:45  am) 
BILUNQ  CODE  491IM  1-9 


Office  of  the  S4  cretary 


Order  94-12-8, 
1994,  Order  to 


Of  the  Sections 
of  Conner  Air 


Proposed  Revobation 
401  and  418  CeHlficates 
Lines,  inc. 

agency:  Depart!  aent  of  Transportation. 
ACTION:  Notice  (  f  Proposed  Revocation 
of  sections  401  \ad  418  certificates 
ssued  December  6, 
Ihow  Cause. 


SUMMARY:  The  IJepartment  of 
Transportation  ^  proposing  to  revoke 
the  sections  401;  and  418  certificates  of 
Conner  Air  Lin^,  Inc. 

Responses:  A  1  interested  persons 
wishing  to  resp(  nd  to  the  Department  of 
Transportation'!  tentative  revocation 
should  file  their  responses  with  the 
Documentary  Services  Division,  in 
Dockets  30697,  82394,  32395  or  33972, 
G-55,  Room  4ld6,  Department  of 
Transportation,|400  Seventh  Street, 
S.W.,  Washington.  D.C.  20590.  and 
serve  them  on  a|l  persons  listed  in 
Attachment  A  t*  the  order.  Responses 


shall  be  filed  no  later  than  December  21. 
1994. 

FOR  RNmCR  INFORMATION  CONTACT:  Mr 
James  A.  Lawyer,  Air  Carrier  Fitness 
Division,  Department  of  Transportation. 
400  Seventh  Street.  S.W.,  Washington. 
D.C.  20590.  (202)  366-1064. 

Dated:  December  6, 1994. 

Patrick  V.  Murphy. 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affiairs. 

[FR  Doc.  94-30491  Filed  12-9-94;  8:45  am] 

8ILUNG  CODE  4t1»-ai-P 

Federal  Aviation  Administration 

Southwest  Florida  International 
Airport,  Ft  IMyers,  Ftorida;  Noise 
Exposure  Map  Notice 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation  (FAA) 
annoimces  its  determination  that  the 
noise  exposiire  maps  submitted  by  the 
Lee  County  Port  Authority  for  the 
Southwest  Florida  International  Airport 
imder  the  provisions  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Public  Law  96-193)  and  14 
CFR  part  150  are  in  compliance  with 
applicable  requirements. 

EFFECTIVE  DATE:  The  effective  date  of 
FAA's  determination  on  the  noise 
exposure  maps  is  November  21. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tommy  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  9677  Tradeport 
Drive,  Suite  130,  Orlando,  Florida 
32827-5397.  (407)  648-6583. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  Southwest  Florida  International 
Airport  are  in  compliance  with 
applicable  requirements  of  part  150, 
effective  November  21, 1994. 

Under  Section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 


/  Vol  59.  No.  231    /  Monday.  December  12   1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  237  /  Monday,  December  12,  1994  /  Notices 


An  airport  operator  who  has 
submitted  noise  exposure  naps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measiu«s  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
.  descriptions  submitted  by  the  Lee 
County  Port  Authority.  TTie  specific 
maps  luder  consideration  are 
"CURRENT  (1994)  NOISE  CONTOURS 
WITH  RUNWAY  EXTENSIONS.  MAP 
A"  and  "FUTURE  (1999)  NOISE 
CONTOURS  WITH  RUNWAY 
EXTENSIONS  AND  PARALLEL 
RUNWAY.  MAP  B"  in  the  submission. 
The  FAA  has  determined  that  these 
maps  for  the  Southwest  Florida 
International  Airport  are  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  November 
21, 1994.  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  imder  Section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  fit>m 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part  - 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  Section 
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103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §  150.21  of  FAR  part  ISO,  that  the 
statutorily  required  consultation  has     , 
been  acccMnplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 
Federal  Aviation  Administration, 

Orlando  Airports  District  Office,  9677 

Tradeport  Drive,  Suite  130,  Orlando, 

Florida  32827-5397 
Lee  Coimty  Port  Authority,  16000 

Chamberlin  Parkway,  Suite  8671,  Ft. 

Myers,  Florida  33913-8899 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Orlando,  Florida,  November  21. 
1994. 

Charles  E.  Blair, 

Manager,  Orlando  Airports  District  Office. 
(FR  Doc.  94-30454  Filed  12-9-94;  8:45  am] 

WLUNQ  CODE  4»10-1»-M 


Pocket  No.  27649] 

Supplemental  Draft  Environmental 
Impact  Statement;  Changes  in  Aircraft 
night  Patterns  Over  the  State  of  New 
•  Jersey;  Reopening  of  the  Comment 
Period  and  Public  Hearings 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Reopening  of  comment  period 
and  notice  of  public  hearings. 

SUMMARY:  On  November  12, 1992,  the 
FAA  issued  a  Draft  Environmental 
Impact  Statement  (DEIS)  to  assess  the 
impact  of  changes  in  aircraft  flight 
patterns  caused  by  implementation  of 
the  Expanded  East  Coast  Plan  over  the 
State  of  New  Jersey.  The  comment 
period  on  the  DEIS  closed  on  November 
23, 1993.  On  September  30, 1994,  the 
FAA  issued  a  Supplemental  Draft 
Environmental  Impact  Statement 
(SDEIS)  to  afford  the  public  an 
opportimity  to  review  and  comment  on 
(1)  a  proposed  mitigation  measure,  (2) 
analysis  of  the  proposal  by  the  New 
Jersey  Coalition  Against  Aircraft  Noise 
(NJCAAN)  to  route  aircraft  departing 
Newark  International  Airport  over  the 
ocean  twenty  four  hours  a  day,  and  (3) 
other  new  and  updated  information 
developed  in  response  to  comments  on 
the  DEIS.  The  SDEIS  was  issued  for 
public  comment  for  60  days,  on 
September  30, 1994. 

m  response  to  requests  from  several 
members  of  the  New  Jersey 
congressional  delegation,  the  FAA  is 
reopening  the  comment  period  on  the 


SiDEIS  on  December  1 2,  for  an 
additional  60  days.  This  will  afford  the 
New  Jersey  Citizens  for  Enviromnental 
Research  additional  time  to  review  data 
and  documentation  concerning  the 
^EIS  provided  betvraen  early 
September  and  October  28  and  provide 
comments  on  behalf  of  the  NJCAAN. 

Because  the  comment  i>eriod  is  being 
extended,  the  FAA  will  now  be  able  to 
conduct  additional  hearings  in  Monis 
and  Bergen  Counties  as  requested  by 
several  members  of  Congress. 
Additional  hearings  will  facilitate 
comments  by  citizens  potentially 
affected  by  the  Solberg  mitigation 
proposal. 

DATES:  Comment  period:  The  comment 
period  is  reopened  on  December  12. 
1994,  to  extend  until  February  9, 1995. 
The  following  is  a  listing  of  the  dates, 
times,  and  locations  of  the  additional 
hearings: 

Dates,  Time/Location 

January  18, 1995—1-4  pm  and  7-10  pm, 
Parsippany-Holiday  Inn,  Route  45 
East,  Parsippany,  NJ 
January  19. 1995—1-4  pm  and  7-10  pm. 
Rochelle  Park-Ramada,  375  W. 
Passaic  Street,  R«iielle  Park,  NJ 
Registration  of  speakers  will  begin 
approximately  Vz  hour  before  the  start  of 
each  session.  The  afternoon  and  evening 
sessions  will  begin  at  1  pm  and  4  pm, 
respectively,  and  will  continue  until  all 
scheduled  speakers  have  testified  or 
until  4  pm  and  10  pm,  respectively.  All 
persons  wishing  to  make  oral 
presentations  are  strongly  encouraged  to 
provide  a  written  copy  of  their 
statement  at  the  hearing  or  at  the  FAA 
address  provided  in  the  paragraph 
below. 

ADDRESSES:  Written  comments,  in 
triplicate,  should  be  addressed  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel:  Docket  Number 
27649,  800  Independence  Avenue  SW., 
Washington,  DC  20591. 
SUPPLEMENTARY  INFORMATION:  The  most 
useful  comments  are  those  which  are  as 
specific  as  possible  and  provide  facts 
and  analysis  to  support  die  reviewer's 
recommendations  or  conclusions. 
Reviewers  should  structure  their 
participation  so  that  it  is  meaningful 
and  alerts  the  FAA  to  the  reviewer's 
position  and  contentions.  This  ensures 
that  substantive  comments  are  made 
available  to  the  FAA  in  a  timely  manner 
so  that  the  FAA  can  respond  to  them. 
Objections  not  raised  at  this  stage  may 
be  waived. 

The  FAA  will  consider  comments 
received  after  the  close  of  the  comment 
period  to  the  extent  practicable.  The 
FAA  will  issue  a  Final  EIS  that  includes 
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consctioiu,  daiiflcBtiaBt,  and 
rwpoBwtoonmmenHontheSIffilS. 

itmsd  is  Wwhtngtoa.  DC  on  DMMBkcr  6, 
1M4. 


Acting  DtfatyAaaodatB  Administmtorfor 
AirTtaffic. 

[FR  Doc  M-a0455  HImI  12-0-M;  •.•45  ami 


NofttM^r  AvMion  Swurity  Advisory 


AQENCY:  Federal  Aviadon 
Administration. 


If:  Notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Security 
Advisory  Committee. 

DATES:  The  meeting  will  be  held  January 
18. 1995,  from  9  ajn.  to  12  p.m. 

AOOAESSES:  The  meeting  will  be  held  in 
the  MacCracken  Room,  tenth  floor. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  202- 
267-7451 


SUPPI^MENTARY  JTOWiATIOH:  Pursuant 
to  section  19  (aN2)  of  the  Federal 
Advisory  Cormnittee  Act  (Pub.L.  92- 
463;  S  U.S.C.  App.  D),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Security  Advisory  Committee  to  be  held 
January  18. 1995,  in  the  MacCracken 
Room,  tenth  floor.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC.  The 
agenda  for  the  meeting  will  include 
reports  on  the  universal  access  system 
rulemakings,  the  planned  airport 
demonstration  of  a  certified  explosive 
detection  system,  and  the  screener 
profidency  evaluation  &  reporting 
system.  Attendance  at  the  January  18, 
1995,  meeting  is  open  to  the  pubUc  but 
is  limited  to  space  available.  Members 
of  the  public  may  address  the  committee 
only  with  the  written  permission  of  the 
chair,  which  should  be  arranged  in 
advance.  The  chair  may  entertain  public 
comment  if,  in  its  judg^nent,  doing  so 
will  not  disrupt  the  orderly  process  of 
the  meeting  and  will  not  bie  unfair  to 
any  other  person.  Members  of  the  public 
are  %velcome  to  {Hesent  written  material 
to  the  committee  at  any  time.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  Office  of 
the  Associate  Administrator  for  Civil 
Aviation  Security.  800  Independence 
Avenue.  SW.,  Washington,  DC  20591, 
telephone  202-267-7451. 


Inued  in  Watnii  igtoa.  DC  oa  Dsoambar  6. 
11MM. 

Calhall.nfni. 

AuodatBAdmiai^fnlorforCMlMiatiom 

Security 

IFR  Doc  94-^30494  PIM  t2-«-e4;  ft4S  «b| 


night  Sanrfoe  8  MIon  atCoM  B^.  AK; 
NoliM  of  Ctiangli  in  l^dlHy  OpwaUon 

Notice  ie  hereby  given  that  on  or 
about  December  17. 1994.  the  Flight 
Service  Station  t  i  Cold  Bay.  Alaska,  will 
reduce  its  hours  bf  operation  from  24 
hours  daily  to  id  hours  daily.  Hours  of 
operation  will  b4  from  6:00  a.m.  until 
10:00  p.m.,  dail^  Services  to  the  general 
aviation  public  mrmerly  provided  by 
this  feoility  will  he  provided  by  the 
Automated  Fligl<  Service  Station  at 
Kenai,  Alaska,  during  the  hours  the 
fiicility  is  closed.  This  information  will 
be  refiiBctied  in  tfaJB  FAA  Organization 
Statement  the  n^ct  time  it  is  reissued. 
Sec.  313(a)  of  th^  Federal  Aviation  Act 
of  1958,  as  amei^ied,  72  Stat.  752;  49 
U.S.C.  App.  1354(a). 

Issued  in  Ancholage,  Alaska  on  December 
1,1994. 
Jacywiift  L.  i 

Repmtal  AdmirUstkator  Ahskon  Region. 
|FR  Doc  94-30492JFiled  12-9-94;  8:4S  ami 
BiUINQ  CODE  4t10-l4«l 


Natlonai  Hlghw^  JntHc  Safety 
Administration 

Research  and  oivalopmant  Programs; 
Meeting  Agenda 

agency:  Nationa 
Safety  Administ^ticm 
ACTION:  Notice 


Highway  Traffic 
,DOT. 


StlMMARY:  This  n  >tice  provides  the 
agenda  for  a  pub  ic  meeting  at  which 
NHTSA  will  describe  and  discuss 
specific  research  and  development 
projects.  I 

DATES  AND  TIMES:' As  previously 
announced,  the  National  Highway 
Traffic  Safety  Administration  will  hold 
a  public  meeting  jdevoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  December  20, 
1994,  beginning  it  1  p.m.  and  ending  at 
approximately  4:80  pan. 
ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Transportation, 
400  7th  Street  S\f .,  Washington.  DC 
20590  in  room  2230. 

SUPPl^MENTARY  iiFORMATION:  This 
notice  provides  tke  agenda  for  the 
eighth  of  a  series  pf  quarttfly  public 
meetings  to  provide  detailed 
information  aboiA  its  research  and  ' 


development  piograiw.  This  meeting 
will  be  held  on  DBO—rtwr  20, 1994.  The 
meetiag  was  announced  on  Thursday. 
Novembo- 10. 1994  (S9  FR  56105).  For 
additional  infcnnatian  about  the 
meeting  consult  that  amoancemrat. 

Starting  at  1  p  jb.  and  coochadiiig  by 
4:30  pjn.,  NHTSA  staff  will  discuss  the 
foUowiiM  twics: 

•  Pubficutitudes  and  behavior 
regarding  ifamldng  and  driving, 

•  Revisw<rfstatus  of  IVHS  collision 
avoidance  reseaicfa, 

•  Use  ofdriving  simulator  in  research 
on  driver  renonses  to  ABS, 

•  Iini»ovea  door  httches. 

•  Update  erf  crash  test  results  for 
improved  frontal  crash  {wotectian. 

•  Researdi  on  roof  cnisfafrv  rollover 
protection,  and 

•  Crash  investigations  of  alternative 
fiiel  vehicles. 

In  the  time  remaining  at  the 
conclusion  of  the  presentations.  NHTSA 
will  provide  ans«vers  to  questions  on  its 
research  and  development  programs, 
where  those  questions  have  been 
submitted  in  writing  by  4:15  p.m.  on 
December  12. 1994.  to  Geoige  L.  Pariaer, 
Associate  Administrator  tot  Research 
and  Development.  NRD-01.  National 
Highway  Traffic  Safety  Administration. 
Washington.  DC  20590.  FAX  number 
202/366-5930. 
FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 

Richard  L.  Strombotne,  Special 
Assistant  for  Technology  Transfer 
Policy  and  Programs^  Office  of  Research 
and  Development,  400  Seventh  Street 
SW.,  Washington,  DC  20590.  Telephtme: 
202-36&-4730.  Fax  number  202-366- 
5930. 

Issued:  December  5, 1994. 
George  L.  Parker, 

Associate  AdminisUatorfor  Research  and 
Development. 

(FR  Doc.  94-30415  FUed  12-9-94;  8:45  am] 
SIUJNG  CODE  4911 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review:  Designation  of  Certifying 
Officiates),  VA  Forni  22-8794 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterians  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  hsts  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s)i  if 
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applicable:  (2)  a  description  of  the  need 
and  its  use*.  (3)  who  will  be  required  or 
asked  to  respond:  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recMdkeeping  burden,  if  applicable:  (5) 
the  estimated  average  burden  hours  po' 
respondent;  (6)  the  frequency  of 
response:  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from 
Patricia  Fineran,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  AfCurs.  810  Vermont  Avenue 
NW.,  Washington,  DC  20420.  (202)  273- 
6886. 

Conunents  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackey. 
NEOB.  room  3002.  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  January 
11, 1995. 

Dated:  December  2, 1994. 

By  direction  of  the  Secretafy. 
BarttaraEpps, 

Supv.  Management  Analyst;  Information 
Management  Service. 

Extension 

1 .  Designation  of  Certifying  Official(s), 
VA  Form  22-8794. 

2.  The  form  provides  notification  to 
VA  of  the  designated  persons  authorized 
to  certify  reports  on  behalf  of 
educational  institution  or  job  training 
establishments.  The  information  is  used 
to  ensure  that  VA  education  benefits  are 
not  made  improperly  based  on  a  report 
from  someone  other  than  a  designated 
certifying  official. 

3.  State  or  local  governments — 
businesses  or  other  for-profit — ^non- 
profit institutions — small  businesses  or 
organizations. 

4.  533  hours. 
5. 10  minutes. 

6.  On  occasion. 

7.  3,200  respondents. 

IFR  Doc.  94-30461  Filed  12-9-94;  8:45  am) 
BtLUNQ  COOE  tS2fr41-M 
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information  Collection  Under  OAIB 
Review:  Application  for  Dependency 
and  Indemnity  Compensation  by 
Parentis)  (inciuding  Accrued  Benefits 
and  Deatt)  Compensation.  WIfen 
Applicabie).  VA  Form  21-535 

AGENCY:  Departmoit  of  Veterans  Affoirs. 
ACTKM:  Notice. 

The  Department  of  Veterans  AfEairs 
has  submitted  to  OMB  the  following 


proposal  for  the  collection  of 
information  under  the  provisimis  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  This  document  lists  the 
followii^  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  numberfs),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  aimual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  pet 
respondent;  (6)  the  fiequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from 
Patricia  Fineran,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Afiiairs,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420,  (202)  273- 
6886. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  January 
11,1995. 

Dated:  December  2, 1994. 

By  direction  of  the  Secretary. 

Barbara  Epps, 

Supv.  Management  Analyst.  Information 
Management  Service. 

Reinstatement 

1.  Application  for  Dependency  and 
Indemnity  Compensation  by  Parent(s) 
(Including  accrued  benefits  and  death 
compensation,  when  appUcable),  VA 
Form  21-535. ' 

2.  The  form  is  used  to  gather  the 
necessary  information  to  determine  a 
parent(s)  eligibility,  dependency,  and 
income  data,  as  appropriate,  for  the 
death  benefit  sought.  The  information  is 
used  by  VA  to  determine  eligibifity. 

3.  Individuals  or  households. 

4.  25,056  hours. 

5. 1  hour  and  12  minutes. 

6.  On  occasion. 

7.  20,880  respondents. 

(PR  Doc.  94-30463  Filed  12-9-94;  8:45  am) 
BNJJNQ  coos  ni».«1-M 


Information  Collection  Under  OMB 
Review:  Manufactured  Home  l.oan 
Claim  Under  l.oan  Guaranty 
(Manulketured  Home  Unit  Only),  VA 
Fom  2»-8629— Manufactured  Home 
Loan  Claim  Under  Loan  Guaranty 
(Combination  Loan    Manufactured 
Home  Unit  and  Lot  or  Lot  Only),  VA 
Fonn26-8630 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 


The  Departmoit  of  Veterans  AfEaurs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
paper  work  Reduction  Act  (44  U.S.C 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  aimual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from 
Patricia  Fineran,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veteran  Affairs,  810  Vermont  Avenue 
NW..  Washington,  DC  20420,  (202)  273- 
6886. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002.  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  January 
11, 1995. 

Dated:  December  2. 1994. 
By  direction  of  the  Secretary. 
Barbara  Epps, 

Supv.  Management  Analyst,  Information 
Management  Service. 

Reinstatement 

1.  Manufactured  Home  Loan  Claim 
Under  Loan  Guaranty  (Manufactured 
Home  Unit  Only),  VA  Form  26-8629— 
Manufactured  Home  Loan  Claim  Under 
Loan  Guaranty  (Combination  Loan — 
Manufactured  Home  Unit  and  Lot  or  Lot 
Only),  VA  Form  26-8630,  Guaranteed 
I<oans. 

2.  The  forms  are  completed  and 
submitted  by  the  holder  of  a  foreclosed 
VA  guaranteed  manufactured  home  unit 
loan  or  combination  loan  as  a 
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prerequirito  to  payment  of  daim.  The 
infonnation  is  useid  by  VA  to  determine 
claim  payment  dne  die  holder. 

3.  Individuak  or  households — 
businesses  or  other  ftir-profit. 

4. 459  boms. 

5. 20  minutes. 

6.  Cki  oncMJon. 

7. 1,375  respondents. 

IFR  Doc  94-30464  Filed  12-S-S4;  8.'45.«bJ 
MUMQ  oooe  n»«1-M 


InfofiMlion  CoUecfion  Under  0MB 
FtovfMT  AppHcalton  for  StMMtam 
Go^wfwiiwn  I  towkiom  or  Mertar,  VA 
Form  40-1330 

AGENCY:  Department  of  Veterans  Affairs. 
ACTKM:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
infonnation  under  the  provisions  of  the 
Paperworii  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  infonnation:  (1)  The  title  of 


the  informatia  i  colIactioD.  and  the 
Department  fa  m  number(s),  if 
applicable;  (2)  a  descriptlQa  of  the  need 
and  its  use;  (3]  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 


hours,  and 
1,  ifappUcable:(5) 
burdien  hours  per 
frequency  of 
')  an  estimated  mmdier 


the 


total  animal ; 

recordkeeping] 

the  estimated  ■ 

respondent;  (6) 

response;  and  I, 

ofrespondent4 

ADDRESSES:  Co  )ies  of  the  proposed 

informatlmi  ca  lection  and  supporting 

documents  ma  r  be  obtained  frcHn  Ron 

Taylor,  Inform  lion  Management 

Service  {045A^ ),  Department  of 

Veterans  Affai  s.  810  Vermont  Avenue 

NW.,  Washing  m.  DC  20420,  (202)  523- 

3412. 

Comments  ai  id  questions  about  the 
items  on  the  lii  I  ^ould  be  directed  to 
VAs  OMB  Des  :  Officer.  Joseph  Lackey, 
NEOB,  room  3i  02,  Washington,  DC 
20503,  (202)3»  -7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comme  its  on  the  infonnation 
collection  shou  d  be  directed  to  the 


OMB  Desk  QfBcer  on  or  befoi«  January 
11. 1995. 

Dated:  Deconber  2. 1994. 
By  directioB  of  the  Seaetiry. 
oailiua  l^ps, 

Supv.  Management  Analyst,  tnformation 
Management  Service. 

Extension 

1.  Application  for  Standard 
Government  Headstone  or  Marker,  VA 
Form  40-1330. 

2.  The  form  is  used  to  apply  for  a 
Government  provided  headstone  or 
marker  for  unmarked  graves  of  eligiUe 
deceased  veterans.  The  information  is 
used  by  the  VA  to  evaluate  an 
applicant's  claim  for  the  benefit. 

3.  Individuals  or  households. 

4.  85^0  hours. 

5.  IS  minutes. 

6.  On  occasion. 

7.  340,000  respondents. 

IFR  Doc.  94-30462  Filed  12-9-94;  8:45  am) 
BILUNO  CODE  8320-01-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  59,  No.  237 

Monday,  December  12,  1994 


This  section  o»  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  tSowemment  in  the  Sunshine  AcT  (PUb. 
L  94-409)  5  U.S.C.  552b(eM3). 


U.S.  CONSUMER  PfTOOUCT  SAFETY 
COMMISStON 

TIME  AND  DATE:  10:00  a.m.,  Tuesday. 

December  13, 1994. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda. 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Fiscal  Year  1996  Budget  Revisions 

The  Commission  will  be  briefed  on  issues 
related  to  the  CPSC  badget  tor  FY  1996. 

2.  Mouthwash  Containing  Ethanol 

The  staff  will  brief  the  Commission  on  a 
^nal  rule  under  the  Poison  Prevention 
Packaging  Act  to  require  child-resistant 
packaging  for  mouthwash  containing  3  grams 
or  more  of  ethanol  in  a  single  package. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  December  7. 1994. 
Sadye  E.  Dunn, 
Secretary. 

[FR  Doc.  94-30601  Filed  12-8-94;  3:43  pm) 
BILLING  CODE  •aC»41-M 

U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

December  1 5 ,  1994 . 

LOCATION:  Room  420.  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIOERED: 

Gas  Water  Heaters 

The  Commission  will  consider  options  for 
Commission  action  to  address  the  risk  that 
gas-Hred  water  lieaters  will  ignite  vapors 
from  flammable  liquids  thet  are  present  in 
the  home. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDiTiONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 


the  Secretary,  4330  East  West  Highway., 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  December  7, 1994. 
Sadye  E.  Ohmi, 

Secretary. 

(FR  Doc.  94-30602  Filed  12-fr-*4;  3:43  pml 
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DEPARTMENT  OF  ENERCY 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409).  5  U.S.C.  552b: 

DATE  AMD  TIME:  December  14, 1994. 
10:00  a.m. 

PLACE:  825  North  Capitol  Street  N.E.. 
Room  9306,  Washington,  D.C  20426. 
STATUS:  Open.  ' 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note — litems  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Casheli,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meting,  call  (202)  208-1627 

This  is  a  Ust  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  Usting  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Coiuent  Agenda — Hydro,  «21st  Meeting — 
December  14, 1994,  Regular  Meeting  (10:80 
■.m.) 

CAH-1. 

Project  No.  2333-007,  Rumford  Falls 
Pdw«  Company 
CAH-2. 
Project  No.  10455-004.  JDJ  Energy 
Ccnapany 
CAH-3. 

Omitted 
CAH^. 
Project  No.  5376-022.  Horseshoe  Bend 
Hydroelectric  Company 
CAH-5. 
Project  No.  11484-000  Carl  E.  Hitchcock, 
Elaine  Hitchcock,  and  Energie 
Development  Company,  Ina 
Project  No.  11484-001,  Carl  E.  Hitchcock 
CAH-6. 
Project  No.  4632-019.  Qifton  Povcei 
Corporation 

Consent  Agenda — ^Electaic 

CAE-1. 


Docket  Na  £R95-5d-000.  Central  Power 
and  Li^  Con^»ny  and  West  Texas 
Utilities  Company 
CAE-2. 
Docket  No.  ER92-764-000,  New  England 

Power  Company 
Docket  No.  ER92-766-000,  Northeast 
Utilities  Service  Company 
CAE-3. 
Docket  Nos.  ER93-1 50-005  and  EL93-10- 
004.  Boston  Edison  Company 
CAE-4. 
Docket  No.  ER93-327-000,  Florida  Power 
&  Light  Company 
CAE-5. 
Docket  No.  ER94-1 04 3-000.  Virginia 
Electric  and  Power  Company 
CAE-6. 
Docket  No.  ER94-1359-O00,  Consolidated 
Edison  Company  of  New  York,  Inc. 
CAE-7 

Docket  No.  EF94-3021-000,  United  States 
Department  of  Energy — Southeastern 
^  Power  Administration  (Cumberland 

Basin  System  of  Projects) 
CAE-8. 
Docket  No.  ER94-998-000.  Ocean  State 

Power 
Docket  No.  ER94-999-000.  Ocean  State 
Power  U 
CAE-9. 
Docket  No.  ER94-950-002.  Hermiston 
Generating  Company,  L.P 
CAE-10. 
Docket  No.  ER94-1 288-001 ,  PacifiCorp, 
the  California  Municipal  Utilities 
Association,  and  the  Independent  Eneigy 
Producers  (on  behalf  of  Western  Regional 
Transmission  Association) 
CAE-1 1 
Docket  No.  EF94-5041-O01.  United  Stales 
Department  of  Energy-Western  .^^ea 
Power  Administration  (Parker-Davis 
Project) 
CAE-1 2. 
Docket  No.  EG95-8-000.  EI  Power  (China) 
I.  Inc. 
CAE-1 3. 
Docket  No.  EG95-9-000,  Ming  Jiang  Power 
Partners  Limited  Partnership 
CAE-14. 
Docket  Na  EG95-7-000,  Pawtucket  Power 
Associates  Limited  Partnership 
CAE-1 5. 
Docket  No.  EG95-1 1-000,  Santa  Maria 
Cogen,  Inc. 
CAE-16. 

Docket  No.  EG95-5-000,  SEl  Holdings  IX, 
Inc. 
CAE-1 7 
Docket  No.  EG95-1O-000.  Amoco  Trinidad 
Power  Resources  Corporation 
CAE-18. 

Docket  No.  EG95-6-000,  Dartmouth  Power 
Associates  limited  Partnership 
CAE-19. 
Docket  No.  EL87-53-003,  Orange  and  j 

Rockland  Utilities,  Inc.,  Rockland 
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Ekctiic  Gompuiy,  and  Pika  County  Light 
ft  Powar  Compiny 
CAE-20. 
Dockat  No.  EL9S-55-O00,  Connacticut 
Light  ft  Powar  Company 
CAE-21. 
Docket  Na  RM88-«-000,  Administrative 
Detennination  of  Full  Avoided  Costs, 
Sales  of  Poivar  to  Qualifying  Facilities, 
and  Interoomnction  Fadlittes 
CAE-22. 

Omitted 
CAE-23. 
Docket  No.  RM92-12-000,  Streamlining  of 
Regulations  Partaining  to  Parts  n  and  III 
of  the  Federal  Power  Act  and  the  Public 
Utility  R^atoiy  Policies  Act  of  1978 
CAE-24. 
Docket  No.  RM93-20-000.  Electronic 
Filing  of  FERC  Fcnm  No.  1  and 
Delegation  to  Chief  Accountant 

Consent  Agenda— Gas  and  Oil 

CAG-1. 
Docket  No.  PR94-1 9-000,  Northern  Illinois 
Gas  Company 
CAG-2. 
Docket  No.  RP94-39&-O00,  Tennessee  Gas 
Pipeline  Company 
CAG-3. 

Omitted 
CAG-4. 
Docket  No.  TM95-3-20-000.  Algonquin"* 
Gas  Ttansmission  Company 
CAG-5. 
Docket  Nos.  RP95-42-000  and  RP94-87- 
000,  Natural  Gas  Pipeline  Company  of 
America 
CAG-6. 
Docket  NO.41P9S-45-000.  Colorado 
Interstate  Gas  Company 
CAG-7 
Docket  No.  RPg5-48-000,  Koch  Gateway 
Pipeline  Company 
CAG-8. 
Docket  No.  PR93-13-O0O.  Gulf  States 
Pipeline  Corporation  ^ 

CAG-9. 
Docket  No.  PR94-1 3-000.  Acacia  Natural 
Gas  Corporation 
CAG-IO. 
Docket  No.  PR94-1 4-000.  Transok  Gas 
Transmission  Company 
CAG-1 1. 
Docket  Nos.  RP93-106-007  and  008,  Texas 
Gas  Transmission  Corporation 
CAG-12. 

Omitted 
CAG-13. 
Docket  Nos.  RP94-299-000  and  RP94- 
239-000,  Texas  Eastern  Transmission 
Corporation 
CAG-14. 
Docket  Nos.  RP88-259-O70,  RP94-5-000, 
TA93-1-59-O00  and  RP94-65-000. 
Northern  Natural  Gas  Company 
CAG-15. 
Docket  No.  RP89-183-056,  Williams 
Natural  Gas  Company 
CAG-16. 
Docket  Nos.  RP94-1 72-001  and  RP94- 
205-001,  Williams  Natural  Gas  Company 
CAG-17. 
Docket  No.  RP94-220-004,  Northwest 
Pipeline  Corporation 
CAG-18. 
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Docket  Nos.  RP  4-294-000. 001, 002, 003 

and  004,  Panhandle  Bastam  Pipe  Line 

Company 
CAG-19. 

Omitted 
CAG-20. 
Docket  Nos.  RPto-108-000,  et  al.  and 

RP91-«2-00a ,  Columbia  Gas 

Transmission  Corporation 
Docket  No.  RPg6-107-000.  Columbia  Gulf 

TransmissioqjCompany 
CAG-21.  J 

Docket  No.  RMM-18-002,  Removal  of 

Outdated  Reg  ilations  Pertaining  to  the 

Sales  of  Natui  al  Gas  Production 
CAG-22. 
Docket  No.  RMI  4-6-002,  Standards  of 

Conduct  and  tepoiting  Requirements  for 

Transportatio  i  and  Affiliate 

Transactions 
CAG-23.  { 

Docket  Nos.  RPi4-208-001,  RP94-87-O09, 

RP94-122-0a7,  RP94-169-007,  RP94- 

19S-006,  RP94-249-005,  RP94-260-005, 

RP94-305-003  and  RP94-364-002, 

Natural  Gas  Pipeline  Company  of 

America        | 
Docket  Nos.  RPi4-222-001,  RP93-151- 

016,  RP94-39K)07,  RP94-202-002  and 

RP94-309-0(]|l,  Tennessee  Gas  Pipeline 

Company       I 
Docket  Nos.  RPf4-298-001  and  TM94-14- 

29-001,  Transcontinental  Gas  Pipe  Line 

Corporation   J 
Docket  Nos.  RPf4-347-001,  RP94-150- 

003,  RP94-266-002  and  RP94-384-O03, 

ANR  Pipelina  Com  pany 
Docket  No.  RP99-100-001.  Dakota 

Gasification  Company  (successor-in- 
interest  to  Griat  Plains  Gasificatioli 

Association) 
CAG-24. 
Docket  No.  RP94-352-O01,  Western  Gas 

Interstate  Company 
CAGt25. 
Docket  No.  RP9  h-425-001,  Tennessee  Gas 

Pipeline  Com  >any 
CAG-26. 
Docket  No.  RP9  i-429-001.  Southern 

Natural  Gas  C  impany 
CAG-27. 
Docket  No.  RP8^170-O13,  Texas  Eastern 

TransmissioniCorporation 
CAG-28. 
Docket  No.  RP8  i-181-009,  Texas  Gas 

Transmission  Corporation 
CAG-29. 
Docket  No.  RP8  ►-202-O15,  Trunkline  Gas 

Company 
CAG-30. 
Docket  No.  RP8  i-203-020.  Panhandle 

Eastern  Pipe  I  ,ine  Company 
Docket  No.  RP8$-202-016,  Trunkline  Gas 

Company 
Docket  Nos.  RPi3-127-006  and  RP93- 

102-007,  Colombia  Gas  Transmission 

Corporation 
CAG-31. 
Docket  No.  FAgb-68-002.  Williams 

Natural  Gas  C  impany 
CAG-32. 
Docket  No.  RP9fc-189-000,  Texas  Gas 

Transmission  Corporation 
CAG-33. 
Docket  No.  RM^3-4-006,  Standards  For 

Electronic  Bu  letin  Boards  Required 


Under  Part  284  of  The  Commission's 
Regulations 
CAG-34. 
Docket  Nos.  TA89-1-43-000. 005,  RP89- 
39-000  and  003.  Williams  Natural  Gas 
Company 
CAG-35. 
Docket  No.  RP86-10-023.  Willistcm  Basin 
Interstate  Pipeline  Company 
CAG-36. 
Docket  Nos.  RP87-30-041  (Phase  II)  and 
RP90-69-013  (Phase  A).  Colorado 
Interstate  Gas  Company 
CAG-37. 
Docket  No.  RP92-229-003,  Northwest 
Pipeline  Corporation 
CAG-38. 
Docket  No.  RP94-3S7-001.  Texas  Eastern 
Transmission  Corporation 
CAG-39. 
Docket  No.  RP94-153-002,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-40. 

Omitted 
CAG-41. 
Docket  No.  CP89-2173-004,  Arkla  Energy 
Resources,  a  Division  of  Arkla,  Inc.  and 
Mississippi  River  Transmission 
Corporation 
Docket  No.  CP89-2195-004.  ANR  Pipeline 
Company 
CAG-42. 

Omitted 
CAG-43. 
Docket  Nos.  CP93-200-001  and  002,  CNG 

Transmission  Corporation 
Docket  No.  CP93-1 98-001,  Big  Sandy  Gas 
Company 
CAG-44. 
Docket  No.  CP94-88-001,  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-45. 
Docket  Nos.  CP94-114-O01  and  CP94- 
694-001,  Distrigas  of  Massachusetts 
Corporation 
CAG-46. 
Docket  No.  CP94-23O-001,  Northwest 
Pipeline  Corporation 
CAG-47. 
Docket  No.  CP93-552-000,  Carnegie 
Natural  Gas  Company  and  Carnegie 
Interstate  Pipeline  Company 
CAG-48. 

Docket  No.  CP94-109-000, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-49. 
Docket  No.  CP93-327-000,  Williams 
Natiuel  Gas  Company 
CAG-50. 

Omitted 
CAG-51. 
Docket  No.  CP94-196-000.  Williams 
Natural  Gas  Company  Docket  No.  CP94- 
197-000,  Williams  Gas  Processing— 
Mid-Continent  Region  Company 
CAG-52. 
Docket  No.  CP94-397-000,  K  N  Gas 

Gathering.  Inc. 
Docket  No.  CP94-430-000.  K  N  Interstate 
Gas  Transmission  Company 
CAG-53. 
Docket  No.  CP93^1-004,  K  N  Energy,  Inc. 
and  K  N  Interstate  Transmission 
Company 
Docket  No.  CP93-42-004,  K  N  Gas 
Gathering,  Inc. 


CA&.54.  Dockat  Na  CP9&-39-000,  Cavallo 

Pipeline  Company 
CAG-55.  Docket  No.  CP94-286-000, 

Northern  Natural  Gas  Company 
Docket  No.  CP94-S74-000,  Peach  Ridge 

Pipwline,  Inc. 
CAG-56.  Docket  No.  RP95-12-000,  Southern 

Natural  Gas  Company 
CAG-57.  Docket  Na  CP94-6-002,  Texas 

Eastern  Transmission  Corporation 
Docket  No.  CP94-89-001,  CNG 

Transmission  Corporation 
CAG-58.  Docket  No.  CP94-21 1-002, 

Transwestern  Pipeline  Company 

Hydre  AgeaAa 

H-1.    (A) 
Docket  No.  RM93-23-000.  Project 

Decommissioning  at  relicensing.  Policy 

Statement 
H-1.    (B) 
Project  No.  2407-018.  Alabama  Power 

Company 
Project  Nos.  2376-068,  2466-010  and 

2514-009.  Appalachian  Power  Company 
•    Project  No.  432-010.  Carolina  Power  ft 

Light  Company 
Project  No.  2541-009.  Cascade  Power. 

Company 
Project  No..  2519-012,  Central  Maine  Power 

Company 
Project  Nos.  2396-002.  2397-002.  2399- 

003.  2400-  002,  2489-002  and  2490-002, 

Central  Vetmont  Public  Service 

Company 
Project  No.  3862-013,  City  of  LeClaire. 

Iowa 
Project  No.  2446-006,  Commonwealth 

Edison  Company 
Project  Nos.  2436-017,  2447-016,  2448-023, 

2449015,  2450-O13,  2451-013,  245?- 

020,  2453-012,  2468-013,  2580-027  and 

2599-016,  Consumers  Power  Company 
Project  No.  10371-004,  CPS  Products,  Inc. 
Project  No.  11351-001.  Debra  Whitehead 
Project  No.  2608-003.  Decorative 

Specialties  International,  Inc. 
Project  No.  10661-016,  Indiana  Michigan 

Power  Company 
Project  No.  11392-003,  J  ft  T  Hydro 

Company 
Project  No.  10455-005.  PJ  Energy 

Company 
Project  Nos.  2300-006.  2311-007.  2326- 

006, 2327-007  and  2422-008,  James 

River — New  Hampshire  Electric,  Inc. 
Project  No.  1922-013,  Ketchikan  Public 

Utilities 
Project  No.  10684-007,  Lansing  Board  of 

Water  and  Light 
Project  No.  2366-003.  Maine  Public 

Service  Company 
Project  No.  10895-003.  Michigan  Power 

Company 
Project  No.  9222-006,  Niagara  Mohawk 

Power  Corporation 
Project  No.  10047-003,  Northern  Hydro 

Consultants,  Inc. 
Project  Nos.  2440-016  and  2711-004, 

Northern  States  Power  Company 
Project  No.  1333-015.  Pacific  Gas  and 

Electric  Company 
Project  No.  2420-006,  PacifiCorp  Electric 

Operations 
Project  Nos.  2287-006  and  2288-008, 

Public  Service  Company  of  New 

Hampshire 


Project  No.  2333-008,  Rumford  Fails 

Power  Company 
Project  No.  2689-003.  Scott  P^w 

Company 
Project  No.  2561-011,  Sho-Me  Power 

Corporation 
Project  No.  2392-010,  Simpson  Paper 

Company 
Project  No.  1394-011,  Southern  California 

Edison  Company 
Project  No.  2411-006,  STS  Hydropower 

and  Dan  River,  Inc. 
Project  Na  11426-001.  T.A.  Keck,  UI  and 

H.S.  Ke^k 
Project  No.  2544-005,  Washington  Water 

Power  Company 
Project  Nos.  2347-002  and  2348-002, 

Wisconsin  Power  ft  Light  Company 

Order  on  reserved  authority  for 

deconunissioning. 
H-1.  (C) 
Project  Na  2389-009.  Edwards 

Manu£icturing  Company,  Inc.  and  Cit>' 

of  Augusta,  Maine.  Order  on  request  for 

license  amendement. 
H-2. 
Docket  No.  RM93-25-000.  Use  of  Reserved 

Authority  in  Hydropower  Licenses  to 

Ameliorate  Cumulative  Impacts.  Policy 

Statement. 

Electric  Agenda 

E-l. 
Docket  No.  PL95-1-000,  Ratemaking 
Treatment  of  Emission  AUowance. 
Policy  Statement. 
E-2. 
Docket  No.  TX94-7-000.  AES  Power.  Inc. 
Complaint  seeking  transmission  services 
pursuant  to  section  211  of  the  Federal 
Power  Ad. 
E-3. 
Docket  No.  ER94-1 529-000,  Mid- 
Continent  Area  Power  Pool. 
Amendments  to  power  pool  agreement. 

Oil  and  Gas  Agenda 

/.  Pipeiine  Rate  Matters 

PR-1. 
Docket  No.  RM95-3-000,  Filing 
Requirements  for  Interstate  Natural  Gas 
Company  Rate  Schedules  and  Tariffs. 
Notice  of  Proposed  Rulemaking. 

PR-2. 
Docket  No.  RM95-4-000,  Revisions  to 
Uniform  System  of  Accounts,  Forms, 
Statements,  and  Reporting  Requirements 
for  Natural  Gas  Companies.  Notice  of 
Proposed  Rulemaking. 

//.  Restmeturing  Matters 

RS-l. 
Reserved 

UI.  Pipeline  Certificate  Matters 
PC-1. 

Reserved 

Dated:  December  7, 1994.  . 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-30613  Filed  12-8-94:  3:58  pmj 
BtLUNG  CODE  C717-01-P 


FEDERAt.  RETmEMENT  THRIFT  MVESTMENT 
BOAIU) 

TIME  AND  n«TE:  lOflO  a.m..  December  19. 
1994. 

PLACE:  4th  Floor,  Conference  Room, 
1250  H  Street,  N.W.,  Washington.  D.C. 
STATUS:  Open. 
MATTERS  TO  BE  CORSIOEREO: 

1.  Approval  of  the  minutes  of  the  November 

21, 1994.  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 

Executive  Director. 

3.  Third  party  review  engagement 

4.  Review  of  KPMG  Peat  Marwick  audit 

reports: 

"Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift 
Savings  Plan  Billing  Process  at  the 
United  States  Department  of  Agriculture, 
Office  of  Finance  and  Management. 
National  Finance  Center." 

"Pension  and  Welfere  Benefits 
Administration  Review  of  Capacity 
Planning  and  Performance  Management 
of  the  Thrift  Savings  Plan  at  the  United 
States  Department  of  Agriculture,  Office 
of  Finance  and  Management,  National 
Finance  Center  " 

"Pension  and  Welfare  Benefits 
Administration  Review  of  Backup, 
Recovery,  and  Contingency  Planning  of 
the  Thrift  Savings  Plan  at  the  United 
Slates  Department  of  Agriculture,  Office 
of  Finance  and  Management,  National 
Finance  Center  " 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Tom  Trabucco,  Director, 
Office  of  External  Affairs.  (202)  942- 
1640. 

Dated:  December?,  1994. 
Roger  W.  MeUe. 

Executive  Director.  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  94-30520  Filed  12-8-94;  8:45  am] 
BILUNG  CODE  B7l»4l-I* 


UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service>pursuant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Simshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives 
notice  that  it  intends  to  hold  a  meetii^ 
at  8:00  a.m.  on  Monday,  Decwnber  12, 
1994,  in  Washington,  DC.  The  meeting 
is  closed  to  the  public  (See  59  FR  61927. 
December  2, 1994). 

At  its  meeting  on  December  5, 1994, 
the  Board  of  Governors  voted  to  add  to 
its  agenda  consideration  of  the  Postal 
Rate  Commission's  Opinion  and 
Recommended  Decision  on  Remand  in 
Docket  No.  90-1. 

'  The  Board  determined  that  pursuant 
to  section  552b(c)  (3)  and  (10)  of  Title 
5,  United  States  Code,  and  section  7.3 
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(c)  and  (j)  of  Title  39.  Code  of  Federal 
Regulations,  discussion  of  this  matter  is 
exempt  from  the  open  meeting 
requirement  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(b)]  because 
it  is  likely  to  disclose  information  in 
connection  with  proceedings  under 
Chapter  36  of  Title  39,  United  States 
Code  (having  to  do  with  postal 
ratemaking.  mail  classification  and 
changes  in  postal  services),  which  is 
specifically  exempted  bom  disclosure 
by  section  410(c)(4)  of  Title  39,  United 
States  Code. 

The  Board  has  determined  further  that 
pursuant  to  section  5S2b(c)(10)  of  Title 
5,  United  States  Code,  and  section  7.3(j) 
of  Title  39,  Code  of  Federal  Regulations, 
the  discussion  is  exempt  because  it  is 
likely  to  specifically  concern 
participation  of  the  Postal  Service  in  a 
civil  action  or  proceeding  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing. 

The  Board  further  determined  that  the 
pubhc  interest  does  not  require  that  the 
Board's  discussion  of  the  matter  be  open 
to  the  public  and  no  earlier  public 
announcement  of  the  addition  to  the 
agenda  was  possible. 

In  accordance  with  section  552b(f)(l) 
of  title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation,  pursuant  to  section  S52b(c) 
(3)  and  (10)  of  Title  5,  United  States 
Code;  and  section  7.3  (c)  and  (j)  of  Title 
39,  Code  of  Federal  Regulations. 

The  meeting  will  be  held  at  U.S. 
Postal  Service  Headquarters,  475 
LTnfant  Plaza,  S.W.  The  Board  expects 
to  discuss  the  matters  stated  in  the 
agenda  which  is  set  forth  below. 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  268-4800. 

Agenda 

Monday  Session 

December  IZ—aMf  a.m.  (Closed) 

1.  Consideration  of  the  Postal  Rate 
Commission's  Opinion  and  Recommended 
Decision  on  Remand.  Docket  No.  90-1 


of  the  Postal  Rate 
nion  and  Recommended 
No.  94-1. 


2.  Consideratio  1 1 
Commission's  Op  I. 
Decision  in  Dockf  1 1 
David  F.  Harris. 
Secretary. 

IFR  Doc.  94-305*  Filed  12-8-94;  11:43  am] 
BIUMQ  CODE  7710-<  2-M 
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UNtTED  STATES  (pSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  Vote  t  j  Close  Meeting 

At  its  meetini  on  December  5, 1994, 
the  Board  of  Gdi/emors  of  the  United 

ice  voted  imanimously 
observation  its 
[ed  for  January  9, 1995, 
^.C.  The  members  will 
and  development 
funding  for  electronic  commerce. 

The  meeting  fe  expected  to  be 
attended  by  thepbllowing  persons: 
Governors  Alvaxado,  Daniels,  del  Jimco, 
Dyhrkopp,  Madie,  Pace,  and  Winters; 
Postmaster  General  Runyon,  Deputy 
Postmaster  General  Coughlin,  Secretary 
to  the  Board  Harris,  and  General 
Coimsel  Elcano. 

The  Board  de  ermined  that  pursuant 
to  section  552b(  :)(9)(B)  of  Title  5, 
United  States  cide,  and  section  7.3(i)  of 
Title  39,  Code  of  Federal  Regulations, 
this  portion  of  the  meeting  is  exempt 
from  the  open  meeting  requirement  of 
the  Govemmenlin  the  Sunshine  Act  [5 
U.S.C.  552b(b)]  because  it  is  Ukely  to 
disclose  information,  the  premature 
disclosure  of  wl  ich  would  significantly 
frustrate  propoa  id  procurement  actions. 

The  Board  fui  ther  determined  that  the 
public  interest  (  oes  not  require  that  the 
Board's  discuss!  on  of  the  matter  be  open 
to  the  public. 

In  accordance  with  section  552b(f)(l) 
of  Title  5,  Unite  i  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  P<  stal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  ba  closed  to  public 
observation  pursuant  to  section 
552b(c)(9)(B)  of  JTitle  5,  United  States 
Code;  and  secticto  7.3(i)  of  Title  39, 
Code  of  Federal  iRegulations. 

Requests  for  information  about  the 
meeting  should  pe  addressed  to  the 
Secretary  of  the  poard,  David  F.  Harris, 
at  (202)  268-^8()0. 
David  F.  Harris. 
Secretary. 

IFR  Doc.  94-3055i  Filed  12-8-94. 11:43  amj 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  [To  Be 

Published] 

STATUS:  Open  meeting. 

PUCE:  450  Fifth  Street.  N.W., 

Washington.  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  To  Be 
PubUshed. 

CHANGE  IN  THE  MEETING:  Additional  item 
The  following  additional  item  will  be 
considered  at  an  open  meeting 
scheduled  for  Tuesday,  December  13. 
1994.  at  9:30  a.m. 

Consideration  of  a  prop>osal  to  streamline 
the  financial  statement  reconciliation 
requirements  for  foreign  private  issuers  that 
have  entered  into  business  combinations.  For 
hirther  information,  please  contact  Wayne 
Camall  at  (202)  942-2960. 

Commissioner  Roberts,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission' 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  December  8, 1994. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  94-30612  Filed  12-8-94;  3:44  pm] 
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UNITED  STATES  ENRICHMENT  CORPORATION 
BOARD  OF  DIRECTORS 

TIME  AND  DATE:  8:00  a.m..  Tuesday. 
December  13. 1994. 
PLACE:  USEC  Corporate  Headquarters. 
6903  Rockledge  Drive.  Bethesda, 
Maryland  20817. 

STATUS:  The  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

•  Review  ofcommercial  and  financial 
issues  of  the  Corporation. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  Arnold.  301-564-3354. 

Dated:  December  7, 1994. 
William  H.  Timbers.  Jr.. 

President  and  Chief  Executive  Officer 

IFR  Doc.  94-30534  Filed  12-8-94. 10:18  am] 
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summary:  The  Department  of  the  Army 
announces  a  revision  and  consolidation 
of  32  CFR  Parts  536,  Claims  Against  the 
United  States  and  537,  Claims  on  Behalf 
of  the  United  States  in  order  to  bring 
them  in  line  with  new  policies  and 
procedures  being  promulgated  in  Army 
Regulation  27-20.  Qaims.  This  revision 
retains  part  536  as  The  Army  Claims 
System.  Fart  537  is  removed  and  held  in 
reserve  for  future  use.  This  part 
prescribes  the  policies,  procedures,  and 
responsibilities  for  investigating, 
processing,  and  settling  claims  against 
and  in  favor  of  the  United  States  under 
the  authority  conferred  by  certain 
statutes,  regulations,  international  and 
interdepartmental  agreements,  and 
Department  of  Defense  directives.  It  is 
intended  to  ensure  that  claims  are 
properly  investigated,  adjudicated 
objectively  and  fairly,  and  either  paid  or 
collection  action  initiated.  Because  of 
the  complexity  and  length  of  changes 
and  consolidation  of  parts  536  and  537, 
a  breakout  of  the  scope  or 
responsibilities  of  each  subpart  to  this 
whole  part  is  listed  in  the 
Supplementary  Information  part  of  thi* 
submission.  By  reviewing  the 
supplementary  information  portion, 
reading  of  the  complete  part  becomes 
necessary  in  order  to  understand  the 
entire  part. 

EmcnVE  DATE:  December  12. 1994. 
ADDRESSES:  Director,  U.S.  Army  Claims 
Service.  Building  4411,  Llewellyn  Ave., 
Fort  Meade,  Maryland  20755-5360. 
FOR  rURTHCB  INFORMATION  CONTACT: 
LTC  Cashicla.  (301)  677-7622  or  7960. 
SUPPI.EMENTARY  INFORMATION: 

(Subpart  A).  Subpart  A  is  the 
introduction  of  part  536.  (Subpart  B). 
Subpart  B  describes  the  investigation 
and  processing  of  claims  investigation 
and  the  importance  of  claims 
investigation.  (Subpart  C).  This  subpart 
is  applicable  in  all  locations  and 
prescribes  the  substantive  bases  and 
special  procedural  requirements  for  the 
settlement  of  claims  against  the  United 
States  for  death;  personal  injury;  or 
damage,  loss,  or  destruction  of  property 
caused  by  military  personnel  or  civilian 
employees  of  the  DA  acting  within  the 
scope  of  their  employment  and  incident 
to  the  noncombat  activities  of  the  DA. 
provided  such  claim  is  not  for  personal 


implementing , 
Regulations  I 
injury,  or  damaj 
that  accrues  on  i 
(Subpart  E).  Tt 


injury  or  death  i>f  a  member  of  the 
Armed  Forces  cr  Coast  Guard  or  civilian 
officer  or  emplok^ee  whose  injury  or 
death  is  inddem  to  service.  (Subpart  D). 
This  subpart  prescribes  the  sobstantivw 
bases  and  special  procedural 
requirements  for  the  administratiTe 
settlement  of  claims  against  the  Ihdted 
States  under  the  FTCA  and  the 

tomey  Cenenl's 
)d  on  death,  personal 

to  or  loss  of  property 
ir  after  18  January  1967. 
}  subpart  prescribes  the 
substantive  basg|B  and  special 
procedural  requ|rements  lot  the 
administrative  settlement  and  paymeDt, 
in  an  amount  net  more  than  $1 ,000.  of 
any  claim  again  it  the  United  States  not 
cognizable  imder  any  other  provision  of 
law  for  damage  ^r  loss  of  ptrt^erty,  or 
for  personal  injiiy  at  death  caused  by 
a  member  or  employee  of  the  DA 
incident  to  the  lie  of  a  U.S.  vehide  at 
any  location  or  incident  to  the  use  of 
other  U.S.  propetty  on  a  Goweminent 
installation.  (Suipart  F).  This  sut^art  is 
applicable  in  alljplaces  and  sets  forth 
the  procedures  to  be  followed  in  the 
settlement  and  payment  of  claims  for 
death,  personal  iijury,  or  damage.  loss. 
or  destruction  of  property  caused  by 
members  or  empf  oyees  of  the  Army 
National  Guard;  honcombat activities  of 
the  Army  Natioisl  Guard  wiien  itngapw* 
in  training  or  duly  under  32  U.S.C 
provided  such  cfcim  is  not  for  personal 
injury  or  death  of  a  member  <rf  the 
Armed  Forces  or  Coast  Guard  and  on 
employee  whoseinjury  or  death  is 
incident  to  servi^.  (Subpart  G).  this 
subpart  providesprocedures  and 
defines  responsibilities  for  the 
investigation,  processing,  and 
settlement  of  claims  arising  out  of  acts 
or  omissions  of  r  lembers  of  a  ka^iga, 
military  force  or  fiivilian  component 
present  in  the  Udited  States,  or  a 
territory,  commo:  iwealth,  or  possession 
thereof  under  the  provisions  of 
reciprocal  intemi  tional  agreements 
which  contain  cli  lims  settlement 
provisions  applic  able  to  claims  arising 
in  the  United  Sta  es  such  as  Article  Vm 
of  the  Agreement  Regarding  the  Status 
of  Forces  of  Partii  is  to  the  North  Atlantic 
Treaty.  (Subpart  H).  This  sut^Mrt  deals 
with  claims  agaiiist  the  United  States. 
Title  10,  U.S.C.  s  sction  4802,  fvovides 
for  the  settlement  or  compromise  of 
claims  for  damagi  i  caused  by  a  vessel  oL 
or  in  the  service  ( f,  the  Department  of 
the  Army  (DA)  or  by  other  property 
under  the  jurisdic  lion  of  the  DA; 
compensation  for  towage  and  salvage 
service,  includinj  contract  salvage, 
rendered  to  a  vesi  el  of,  or  in  the  service 
of.  the  DA  or  othe  r  property  under  the 


jurisdiction  of  the  DA  or  damage  caused 
by  a  maritime  tort  committed  by  any 
agent  or  employee  of  the  DA  or  by 
property  under  the  jurisdiction  of  the 
DA.  (Subpart  I).  This  subpart  sets  for  the 
standards  to  be  applied  and  the 
procedures  to  be  followed  in  the 
processing  of  claims  for  damage,  loss,  or 
destruction  of  property  owned  by  or  in 
the  lawful  possession  of  an  individual 
whether  civilian  or  miUtary,  a  business, 
a  chanty,  or  a  State  or  local  government, 
where  the  property  was  wrongfully 
taken  or  willfully  damaged  by  military 
members  of  DA.  (Subpart  J).  This 
subpart  implements  the  Foreign  Claims 
Act  (FCA)  and  authorizes  the 
administrative  settlement  of  claims  of 
inhabitants  of  a  foreign  country,  or  by  a 
foreign  coimtry  or  a  political 
subdivision  hereof,  against  the  United 
States  for  personal  injury  or  death  or 
property  damages  caused  outside  the 
United  States,  its  territories, 
commonwealths,  or  possessions  by 
military  personnel  or  civilian  employees 
of  the  DA,  or  claims  which  arise 
incident  to  noncombat  activities  of  the 
Army.  (Subpart  K).  This  subpart  deals 
with  personal  claims  and  related 
recovery  actions,  delegation  of  authority 
and  prescribes  the  substantive  bases  and 
special  procedural  rules  for  the 
administrative  settlement  of  claims 
against  the  United  States  submitted  by 
the  Active  Army,  Army  National  Guard 
and  U.S.  Army  Reserve  personnel,  and 
civilian  employees  of  DOD  and  DA  for 
damage  to  or  loss  of  personal  property 
incident  to  their  service.  (Subpart  L). 
This  subpart  sets  forth  the  procediu-es  to 
be  followed  in  the  settlement  and 
payment  of  claims  by  employees  of 
nonappropriated  fund  activities  for  the 
loss  of  or  damage  to  personal  property 
incident  to  their  employment,  and  for 
claims  generated  by  the  acts  or 
omissions  of  the  employees  of  such 
funds.  (Subpart  M).  This  subpart 
establishes  the  authority  and 
responsibility  for  affirmative  claims. 
This  subpart  prescribes  procedures  for 
the  administrative  determination, 
assertion,  collection,  settlement,  and 
waiver  of  claims  in  favor  of  the  United 
States  for  damage  to,  loss,  or  destruction 
of  Army  property,  and  for  the  recovery 
of  the  reasonable  value  of  medical  care 
furnished  or  to  be  furnished  by  the 
United  States  under  the  statutes  cited  in 
§  536.213.  (Subpart  N).  This  subpart  sets 
forth  the  procedures  for  all  aspects  of 
records  management  to  include, 
arrangement  of  files,  file  management; 
maintenance  of  and  retrieval  of  files, 
files  disposition,  etc.,  and  monthly 
claims  reporting  system  as  pertains  to 
Claims  Office  Administration. 


Army  publicaticms  referenced  in  this 
Final  Rule  may  be  purchased  from  the 
National  Technical  Information  Service, 
U.S.  Department  of  Cotnmerce,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161.  The  U.S.  Code  or  public  laws, 
can  normally  be  reviewed  in  any  public 
library. 

Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  Executive  Ordn- 12291.  The  efiisct 
of  this  proposed  rule  on  the  economy 
will  be  less  than  $100  million. 

Regolatory  Flexibility  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980.  This 
action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reducticm  Act 

This  final  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of  the 
Management  and  Budget  imder  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

List  of  Subjects 

32  CFR  Part  536 

Claims,  Government  employees. 
Military  personnel. 

32  CFR  Part  537 

Claims,  Health  care. 

PART  537-CLAIMS  ON  BEHALF  OF 
THE  UNITED  STATES-[REM0VED3 

1.  32  CFR  Part  537  is  removed. 

2.  32  CFR  Part  536  is  revised  as 
follows: 

PART  536— THE  ARMY  CLAIMS 
SYSTEM 

Subpart  A— TIM  Army  Claims  System 

536. 1  Purpose. 

536.2  References. 

536.3  Explanation  of  abbreviations  and 
terms. 

536.4  Types  of  claims. 

536.5  Command  and  organizational 
relationships. 

536.6  Designation  of  claims  attorneys. 

KeqKmsiiiilities,  Operations,  Policies,  and 
Guidance 

536.7  Responsibilities. 

536.8  Operations  of  claims  components. 

536.9  Claims  policies. 

536.10  Guidance  concerning  disclosure  of 
information  and  assistance. 

536.11  Single  service  claims  responsibility 
(DODD  5S1S.8). 

536.12  Gross-servicing  of  claims  (DODD 
5515.3). 


536.13  Importance  of  ttie  claims 
investigatioa. 

536.14  Rnsons  for  investigatioa. 

536.15  Immediate  investigation 
requiremenL 

536.16  Unit  claim  officers. 

536.17  Clainu  office  responsibility. 

536.18  Transfer  of  responsibility. 

536.19  Investigative  procedures. 

ClaiBs  Receipt  and  Diqwcition 

536.20  Presentation. 

536.21  Disposition  of  claims. 

536.22  Claims  memorandum  of  opinion. 

536.23  Actions. 

Uabtlity  and  Quantum  Detenninatioas 

536.24  General  consideratioos. 

536.25  Incident  to  service  exclusionary 
rule. 

536.26  Property  damage  appraisers. 

536.27  Independent  medical  examinations. 

536.28  Effect  on  award  of  other  pa3rments  to 
claimant 

536.29  Claims  with  more  than  one  potential 
source  of  recovery. 

Settlement  Procedures 

536.30  Settlement 

536.31  Claims  forwarded  without 
settlement 

536.32  Settlement  agreement 

536.33  Vouchers. 

536.34  Accounting  codes. 

536.35  Payment 

536.36  Effect  of  payment 

536.37  Notification  as  to  denial  of  claims. 

Small  Claims 

536.36  General. 

536.39  Investigation. 

536.40  Report  of  investigation. 

536.41  Processing. 

536.42  Settlement  agreement. 

536.43  Payment 

Advance  Payments 

536.44  Authority. 

536.45  Conditions  for  advance  payment 

536.46  Authorization. 

536.47  Advance  payment  acceptance 
agreement 

Sulipart  C— Claims  Cognizable  Under  ttta 
MiUtary  Claims  Act 

536.48  Statutory  authority. 

536.49  Scope. 

536.50  Claims  payable. 

536.51  Claims  not  payable. 

536.52  Claims  having  multiple  remedies. 

536.53  Presentation  of  claim. 

536.54  Procedures. 

536.55  Law  applicable  to  liability.    ' 

536.56  Measure  of  damages  for  property 
claims. 

536.57  Measure  of  damages  in  injury  or 
death  claims  arising  in  the  United  States 
or  its  possessions. 

536.58  Measure  of  damages  In  injury  or 
death  claims  arising  in  foreign  countries. 

536.59  Failure  to  substantiate  a  claim. 

536.60  Structured  settlement 

536.61  Settlement  authority. 

536.62  Claims  over  SKW.OOO. 

536.63  Settlement  procedures. 


536.64  Action  on  appeal 

536.65  Crbss-aervici^  of  claims. 

536.66  Attorney  fees. 

536.67  Payment  of  costs,  settlements,  and 
judgments  related  to  certain  medical 
malpractice  claims. 

536.68  Payments  of  costs,  setdements,  and 
judgments  related  to  certain  legal 
malpractice  claims. 

Subpert  IX-Ctahne  Cognizable  Under  the 
Fedaial  Tort  Oalme  Act 

536.69  Authority. 

536.70  Scope. 

536.71  Qaims  payable. 

536.72  Law  applicable. 

536.73  Subrogation. 

536.74  Indemnity  or  contribution. 

536.75  Qaims  not  payable. 

536.76  Claims  under  other  laws  and 
regulations. 

536.77  Procedures. 

536.78  Payment  of  claims. 

536.79  Acceptance  of  award. 

536.80  Delegation  of  authority. 

536.81  Consultation  with  the  Department  of 
Justice. 

536.82  Reconsideration. 

8«*P«rt  E— CWma  Involving  Qovemmant 
Vehielea  and  Property  Not  Cognizabte 
Under  Other  Law 

536.83 
536.84 
536.85 
536.86 
536.87 
536.88 
^36.89 
536.90 
536.91 

Subpart  F— Claims  Arising  from  Aetivittee 
or  ItM  Army  National  Guard 


Statutory  authority. 

Scope. 

Claims  payable. 

Claims  not  payable. 

When  claim  must  be  presented. 

Procedures. 

Settlement  agreement 

Delegation  of  authority. 

Reconsideration. 


536.92  Statutory  authority. 

536.93  Scope. 

536.94  Claims  payable. 

536.95  Claims  not  payable. 

536.96  Claims  under  other  subparts. 

536.97  Notification  of  incident. 

536.98  Investigation. 

536.99  Claims  in  which  there  is  a  State 
source  of  recovery. 

536.100  Qaims  against  die  ARNG  tortfeasor 
individually. 

536.101  When  claims  must  be  presented. 

536.102  Where  claims  must  be  presented. 

536.103  Procedures. 

536.104  Settlement  agreement. 

Subpart  O— Cialma  Under  Status  of  Forces 
and  Other  intamational  Agrsemanta 

General 

536.105  Statutory  authority. 
Qaims  Arising  in  the  United  States 

536.106  Scope. 

536.107  Notification  of  incidents. 

536.108  Liaison  with  Sending  State 
representatives. 

536.109  Investigations. 

536.110  Claims  procedures. 

536.111  Settlement  authority. 

536.112  Advance  payments. 

536.113  Litigation. 

536.114  Assistance  to  foreign  forces. 


QaioH  AgaiMt  the  Uailid  Slalw  AiWag 
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536.115    .Scope. 

536.117  Responsibilities. 

536.118  Reimbursements  for 
nonappropriated  fixnds. 

536.119  Reimbuisement  far  Coast  Guard 

activities. 

Subpart  H-MNimiM  Clalnm 

General 

536.120 
536.121 

Statutory  authority. 
Related  statutes. 

aaims  Against  the  Unitari  SUM* 

536.122  Scope. 

536. 1 23  Claims  exceeding  $500,000. 

536.124  Gaims  not  payable. 

536. 1 25  Claims  under  other  laws  and 
regulations. 

536.126  Subrogation. 

536.127  Limitation  of  settlement. 

536.128  Approval  authority 

Claims  in  Favor  of  the  United  State* 

536.129  Scope. 

536.130  Claims  exceeding  S500.000. 

536.131  Civil  works  activities. 

536.132  Delegation  of  authority. 

536.133  Demands. 

Investigations  and  Raperti 

536.134  Procedure. 

536.135  Reports. 

536.136  Form  of  claim. 

Subpart  I— Ctaims  Umter  ArUdt  130^ 
Uniform  Coda  of  MHftMy  Juatiee 

530.137  Statutory  authority. 

536.138  Purpose. 

536.139  Effect  of  disciplinary  action. 

536.140  Claims  cognizable. 

536.141  Claims  not  cognizable. 

536.142  Limitations  on  assessments. 

536.143  Procedure. 

536.144  Reconsideration. 

Subpart  J— CMms  Cognizabte  Under  Hm 
Foraign  Claims  Act 

General 

536.145  Statutory  authority. 

536. 146  Scope. 

536.147  Claims  cognizable  under  other 
subparts. 

536.148  Claims  provisiotu  of  treaties  and 
agreements. 

536. 149  Presentation  of  claims. 

536.150  Form  of  claims. 

536.151  QaimanU. 

536.152  Claims  payable. 

536.153  Qaims  not  payable. 

536.154  Compensation. 

536. 1 55  Computation  of  amount 

Foreign  Claims  Conuniinicitiaaa 

536. 1 56  Appointment  and  functions. 

536.157  Composition. 

536.158  Qualification  of  members. 
536. 1 58    Delegaton  of  authority. 
536.160    Advance  payments. 


Subpart  K— Pan  Bimal  Claims  and  Raialsd 
Reeovety  ActhNip 

General 

536.161  Authoi|ty. 

536.162  Delatio  i  of  authority. 

536.163  Scope. 

536.164  Claima  its. 

536.165  Claims  cognizable 

536.166  Claimslnot 

536.167  Time] 

536.168  Form  < 

536.169  Presentation 


cognizable, 
prescribed  for  filing 
claim. 
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General 

S  536.1 

This  pan  prescribes  the  policies, 
procedures,  and  responsibilities  for 
investigating,  processing,  and  settling 
claims  against  and  in  fevtM-  of  the  United. 
States  under  tin  authority  conferred  by 
certain  statutes,  reguiations, 
international  and  interdepartmental 
agreements,  and  Department  of  Defense 
(DOD)  directives.  It  is  intended  to 
ensure  that  claims  are  properly 
investigated,  adjudicated  objectively 
and  fairly,  and  either  paid  or  collection 
action  initiated. 


§538.2 

Required  and  related  publications  and 
prescribed  and  referenced  forms  are 
listed  in  appendix  A  to  this  part. 


§536.3    Explanation  oft 
terms. 

AbbreviaUcHis  and  special  terms  used 
in  this  part  are  explained  in  appendix 
B  to  this  part. 

§536.4   Types  of  claims. 

(a)  This  part  covers  the  following  type 
of  claims: 

(1)  Claims  cognizable  under  the 
following  claims  settlement 
authorizations: 

(i)  The  Military  Claims  Act  (MCA).  10 
U.S.C  2733.  (See  subpart  C.) 

(ii)  The  Federal  Tort  Claims  Act 
(FTCA).  28  U.S.C  2671-2680.  (See 
subpart  D.) 

(iii)  The  Act  of  9  October  1962,  10 
U.S.C.  2737.  (See  subpart  E.) 

(iv).The  National  Guard  Q^ims  Act 
(NGCA).  32  U.S.C.  715.  (See  subpart  F.) 

(v)  Title  10,  United  States  Code 
(U.S.C),  sections  2734a  and  2734b.  (See 
subpart  G.) 

(vi)  The  Maritime  Claims  Settlement 
Act.  10  U.S.C.  4801-4804,  4806.  (See 
subpart  H.) 

(vii)  Article  139.  Uniform  Code  of 
Military  Justice  (UCMJ).  10  U.S.C.  939. 
(See  subpart  I.) 

(viii)  The  Foreign  Claims  Act  (FCA), 
10  U.S.C  2734.  (See  subpart  J.) 

(ix)  Title  31,  U.S.C.  section  3721.  (See 
subpart  K.) 

(x)  Federal  Claims  Collection  Act,  31 
U.S.C  3711.  (See  subpart  M) 

(xi)  Federal  Medical  Care  Recovery 
Act,  42  U.S.C.  2651-53.  (See  subpart  M.) 

(2)  Claims  against  nonappropriated 
fund  activities  and  the  risk  management 
program  (RIMP).  (See  subpart  L.) 

(3)  Claims  under  industrial  security 
reguiations  (DOD  Directive  (DODD) 
5220.6)  and  claims  by  the  U.S.  Postal 
Service  for  losses  or  shortages  in  postal 
accounts  caused  by  unbonded  Army 


personnel  (39  U.S.C  411  and  UOO 
Manual  4525£-kk),  (See  DA  Pam.  27- 
162,  chap.  5.  sec  M.) 

(b)  DA  Pam.  27-162,  chapter  8  lists 
other  laws  and  regulations  undn'  w^idi 
claims  not  covered  by  this  part  may  be 
cognizable. 

(c)  Where  a  conflict  exists  between  a 
general  provision  of  this  part  and  a 
specific  provision  found  in  subparts 
implementing  a  specific  claims  statute, 
the  specific  provision  will  control. 

§536.5   Command  and  organizational 
reiationstiips. 

(a)  The  Secretary  of  the  Army  has 
delegated  authority  to  The  Judge 
Advocate  General  (TJAG)  to  assign  veas 
of  responsibility  and  designate 
fiinctional  responsibility  for  claims 
purposes.  TJAG  has  delegated  authority 
to  the  Commander,  U.S.  Army  Claims 
Service  (USARCS).  to  cany  out 
responsibilities  assigned  in  §  536.7(b). 

(0)  USARCS,  a  field  opertfing  ag«acy 
of  the  Office  of  TJAG.  is  the  agency 
thnnigh  which  the  Secretary  of  the 
Army  and  TJAG  discharge  their 
responsibiUties  for  the  administrative 
settlement  of  claims  worldwide.  (See 
AR  10-72.)  The  proper  maiUng  address 
of  USARCS  is  Commander.  U.S.  Army 
Claims  Ser\ice.  Office  of  The  Judge 
Advocate  General,  Fort  George  G. 
Meade,  Maryland  20755-5360. 

(c)  Command  claims  services. 

(1)  Command  claims  services  exercise 
general  supervisory  authority  over 
claims  matters  arising  within  their 
assigned  areas  of  operation.  Command 
claims  services  will  provide — 

(i)  Effective  control  and  super\'ision  of 
the  investigation  of  incidents  occurring 
within  the  geographic  area  of  the 
command,  occurring  in  other  areas  for 
which  the  command  is  assigned  claims 
responsibility  or  occiuring  in  the  course 
of  the  command's  operations. 

(ii)  Services  for  the  processing  and 
settlement  of  claims  for  and  against  the 
United  States. 

(2)  The  commander  of  a  major 
overseas  command  or  other  commands 
that  include  areas  outside  the  United 
States,  its  territories,  and  possessions, 
and  report  directly  to  the  Department  of 
the  Army  (DA)  may  be  designated  by 
TJAG  to  establish,  a  command  claims 
service. 

(3)  A  command  claims  service  may  be 
a  separate  organization  with  a 
designated  commander  or  chief.  If  it  is 
part  of  the  Office  of  the  Staff  Judge 
Advocate  (SJA)  of  the  command,  the 
SJA  will  also  be  the  chief  of  the 
command  claims  service. 

(d)  The  following  may  be  des^ated 
as  area  claims  offices: 

(1)  An  office  under  the  supervision  of 
the  senior  judge  advocate  (JA)  of  each 


command  or  oiganizatimi  ao  des^nsled 
by  the  Cammander.  USARCS.  The 
senior  JA  is  the  head  of  the  area  daims 
office. 

(2)  An  o£Boe  under  the  supervision  (rf 
the  senior  JA  of  each  command  in  the 
area  of  operations  of  a  conunand  claims 
service  so  designated  by  the  chief  of  that 
service  after  coordination  with  the 
Commander,  USARCS  (see 

§  536.7(c)(2)).  The  senior  JA  in  the  office 
is  the  head  of  the  area  claims  office. 

(3)  The  legal  office  of  each  engineer 
district  within  the  United  States  and 
such  other  engineer  commands  or 
agencies  as  designated  by  the 
Commander,  USARCS,  with 
concurrence  of  the  Chief  of  Engineeis 
(COE),  for  all  claims  generated  by  such 
districts,  commands,  or  agencies.  The 
district  coimsel  or  the  attorney  in  cfaaige 
of  the  legal  office  of  the  command  or 
agency  is  the  head  of  the  area  claims 
office. 

(e)  Claims  processing  offices  are 
normally  small  legal  offices  or 
subordinate  elements  of  area  claims 
offices,  which  are  designated  by  the 
Commander,  USARCS;  a  command 
claims  service;  or  an  area  claims  office. 
These  offices  are  estabfished  for  the 
investigation  of  all  potential  and  actual 
claims  arising  within  their  jurisdiction, 
either  on  an  area  basis  or  on  a  command 
or  agency  basis.  A  claims  officer  (see 
appendix  B  to  this  part)  will  not  be  a 
claims  processing  office;  his  or  her  role 
is  limited  to  claims  investigation.  There 
are  four  types  of  claims  processing 
offices  as  follows  (§  536.8(c)): 

(1)  Claims  processing  offices  without 
approval  authority. 

(2)  Claims  processing  offices  with 
approval  authority. 

(3)  Medical  claims  processing  offices. 

(4)  Special  claims  processing  offices. 

(f)  The  chief  of  a  command  claims 
service  and  the  head  of  an  area  claims 
office  or  a  claims  processing  office  with 
approval  authority  may  delegate,  in 
writing,  any  portion  or  all  of  his  or  her 
monetary  approval  authority  to  a 
subordinate  JA  or  claims  attorney  in  his 
or  her  service  or  office.  The  authority  to 
act  upon  appeals  or  requests  for 
reconsideration,  to  disapprove  claims 
(including  disapprovals  based  on 
substantial  fraud),  or  to  make  final  offers 
will  not  be  delegated.  Copies  of 
delegations  wit&n  claims  processing 
offices  will  be  provided  to  the  area 
claims  office  and,  if  so  directed,  to 
command  claims  services. 

§536.6    Designation  of  claims  attorneys. 

(a)  The  Commander,  USARCS,  the 
senior  JA  of  a  conunand  having  a 
command  claims  service  or  the 
Commander.  USAREUR  Claims  Service, 
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the  head  of  an  area  claims  office,  or  the 
Chief  Counsel,  COE,  may  designate  a 
qualified  attorney  other  than  a  Judge 
Advocate  as  a  claims  attorney.  The  head 
of  an  area  claims  office  may  designate 
a  claims  attorney  to  act  as  a  claims 
processing  office  with  approval 
authority. 

(b)  To  be  ehgible  as  a  claims  attorney, 
an  individual  must  be  a  civilian 
employee  of  the  DA  or  DOD,  in  grade 
GS-11  or  above:  a  member  of  the  bar  of 
a  State,  the  District  of  Columbia,  or  a 
jurisdiction  where  U.S.  Federal  law 
applies;  and  be  performing  primary 
duties  as  a  legal  adviser.  These 
requirements  can  be  waived  by  the 
Commander,  USARCS.  in  appropriate 
cases. 

Responsibilities,  Operations.  Policies, 
and  Guidance 

$536.7    Raaponslbilities. 

(a)  The  Judge  Advocate  General.  TJAG 
has  Army  Staff  responsibility  for 
administrative  settlement  of  claims 
worldwide  by  and  against  the  U.S. 
Government,  generated  by  employees  of 
the  U.S.  Army  and.  EKDD  components 
other  than  the  Departments  of  the  Air 
Force  and  Navy  (see  IXDD  Directive 
5515.9).  Certain  claims  responsibilities 
to  TJAG  are  exercised  by  The  Assistant 
Judge  Advocate  General  (TAJAG),  as  set 
forth  in  this  regulation. 

(b)  Commander.  USARCS. 
Commander,  USARCS  will — 

(1)  Supervise  and  inspect  U.S.  Army 
claims  activities  worldwide. 

(2)  Formulate  and  implementclaims 
policies  and  uniform  standards  for 
claims  office  operations. 

(3)  Supervise  the  investigation, 
processing,  and  settlement  of  claims 
against  and  on  behalf  of  the  United 
States  under  the  statutes  and  regulations 
listed  in  §  536.4. 

(4)  Designate  area  claims  offices, 
claims  processing  offices,  and  claims 
attorneys  within  DA  and  DOD 
components  other  than  the  Departments 
of  the  Navy  and  Air  Force. 

(5)  Designate  Continental  United 
States  (CONUS)  geographic  areas  of 
claims  responsibility. 

(6)  Recommend  action  to  be  taken  by 
the  Secretary  of  the  Army  or  the 
Attorney  General  of  the  United  States  as 
appropriate,  regarding  claims  in  excess 
of  $100,000  under  the  FCA,  the  MCA, 
and  the  NGCA  and  other  claims  that 
have  been  appealed  to  the  Secretary  of 
the  Army,  or  are  in  excess  of  $25,000 
under  the  FTCA. 

(7)  Operate  the  "receiving  State 
office"  for  claims  cognizable  under 
Article  VIII  of  the  North  Atlantic  Treaty 
Organization  (NATO)  Status  of  Forces 
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Agreement  (SO  ^A),  as  implemented  by 
10  U.S.C  27431  (Subpart  G). 

(8)  Settle  claii  is  of  the  U.S.  Postal 
Service  for  reinnursement  under  39 
U.S.C.  411  (seefoOD  Manual  4525.6-M) 
and  of  DOD  under  industrial  security 
regulations  (DOpD  5220.6). 

(9)  Settle  claiios  against  carriers, 
warehouse  firms,  insurers,  and  other 
third  parties  forjloss  of,  or  damage  to, 
persona)  propeoy  of  service  members 
incurred  while  \n  storage  or  in  transit  at 
Government  expense  (subpart  K). 

(10)  Formulal  3  and  reconunend 
proposed  legisli  tion  for  Congressional 
enactment  of  ne  w  statutes  and  the 
amendment  of  c  xisting  statutes 
considered  essential  for  orderly  and 
expeditious  administrative  settlement  of 
noncontractual  claims. 

(11)  Perform  post  settlement  review  of 
claims. 

(12)  Prepare,  justify,  and  defend 
estimates  of  budgetary  requirements  and 
administer  the  iirmy  claims  budget. 

(13)  Maintain  permanent  records  of 
claims  for  which  TJAG  is  responsible. 

(14)  Assist  in  developing  disaster  and 
maneuver  clainis  plans  designed  to 
implement  responsibilities  set  forth  in 
paragraphs  (d)(il)  of  this  section  and 

§  536.15(c).        I 

(15)  Develop  4nd  maintain  plans  for  a 
disaster  or  civil  disturbance  for 
geographic  area^  not  under  the 
jurisdiction  of  ah  area  claims  authority 
and  in  which  thje  Army  has  single 
service  responslbihty  or  in  which  the 
Army  is  likely  tb  be  the  predominant 
Armed  Force.    J 

(16)  Take  initial  action  on  claims 
arising  in  emergency  situations  as 
outlined  in  §  536.15(c). 

(17)  Provide  assistance  as  available  or 
take  appropriate  action  to  ensiue  that 
command  clainis  services  and  area 
claims  offices  aje  carrying  out  their 
responsibilities  as  set  forth  in 
paragraphs  (c)  and  (d)  of  this  section. 

(18)  Serve  as  croponent  for  Claims 
Legal  Automateh  Information 
Management  S)4tem  (CLAIMS)  and 
provide  standarjl  automated  claims  data 
management  programs  for  use  . 
worldwide.        j 

(19)  Ensure  ptoper  training  of  claims 
personnel. 

(20)  Coordinae  claims  activities  with 
the  Air  Force,  Nbvy,  Marine  Corps,  and 
other  EXDD  agencies  to  ensure  a 
consistent  DOD  claims  program. 

(21)  Supervise  the  investigation  and 
processing  of  mi  Kiical  malpractice 
claims  arising  ii  Army  medical  centers 
within  the  Unit  d  States.  Provide 
medical  claims  As,  medical  claims 
attorneys  and  m  »dical  claims 
investigators  asi  igned  to  such  medical 


centers  wridi  technical  guidance  and 
direction  on  such  claims. 

(22)  Coordinate  support  with  the 
Office  of  The  Surgeon  General  on 
matters  relating  to  medical  malpractice 
claims. 

(23)  Issue  an  accounting  classification 
to  all  properly  designated  claims 
settlement  and  approval  authorities. 

(24)  Perform  the  investigation, 
processing,  and  settlement  of  claims 
arising  in  areas  not  within  the  areas  of 
operation  of  command  claims  services 
unless  specifically  delegated  to  a  SJA  of 
a  command  or  designee. 

(c)  Chiefs  of  command  claims 
services.  Chiefs  of  command  claims 
services  will — 

( 1 )  Exercise  claims  settlement 
authority  as  specified  in  this  part,  to 
include  appellate  authority  where  so 
delegated. 

(2)  Designate  area  claims  offices  and 
grant  claims  settlement  authority 
thereto.  A  grant  of  such  authority  will 
not  be  effective  until  coordinated  with 
the  Commander,  USARCS  and  an  office 
code  assigned.  However,  the  chief  of  a 
command  claims  service  may 
redesignate  a  claims  processing  office 
already  having  an  assigned  office  code 
as  an  area  claims  office  without 
coordination  with  tlie  Commander, 
USARCS.  The  Commander,  USARCS 
will  be  informed  of  such  a  designation. 

(3)  Designate  claims  processing  offices 
and  grant  claims  approval  authority 
thereto.  Only  claims  processing  offices 
stafiied  with  a  JA  or  claims  attorney  may 
be  granted  approval  authority.  A  grant 
of  such  authority  will  not  be  effective 
until  coordinated  with  the  Commander, 
USARCS  and  an  office  code  assigned. 

(4)  Train  claims  personnel  and 
monitor  their  activities. 

(5)  Implement  pertinent  claims 
policies. 

(6)  Prepare  and  publish  command 
claims  directives. 

(7)  Administer  the  command  claims 
expenditure  allowance,  providing 
necessary  data,  estimates,  and  reports  to 
USARCS. 

(8)  Perform  the  responsibilities  of  an 
area  claims  office  (see  paragraph  (d)  of 
this  section),  as  applicable. 

(9)  Serve  as  the  U.S.  sending  State 
office,  if  so  designated,  when  operating 
in  an  area,  coveted  by  a  status  of  forces 
agreement. 

(d)  Heads  of  area  claims  offices.  Heads 
ofarea  claims  offices  will — 

(1)  Ensure  that  claims  in  their  area  of 
responsibility  are  promptly  investigated 
according  to  this  part. 

(2)  Ensure  that  each  organization  or 
activity  (for  example,  U.S.  Army 
Reserve  (USAR)  or  Army  National  j 
Guard  (ARNG)  unit.  Reserve  Officers' 


Training  Corps  (ROTC)  detachment, 
recruiting  company  or  station,  and  DCff) 
agency)  within  the  area  app<»nts  a 
clauns  officer  to  investigate  claims 
incidents  not  requiring  investigation  by 
a  JA  (§  536  16(cK2))  and  ensure  that  this 
officer  IS  adequately  trained. 

(3)  Act  as  a  daims  settlement 
authority  on  claims  within  the  monetary 
jurisdictions  set  forth  in  this  regulation 
and  forward  claims  beyond  such 
]unsdictions  to  the  Commander, 
USARCS  or  to  the  chief  of  a  command 
claims  service,  as  appropriate,  for 
action 

(4)  Designate  claims  processing  offices 
and  request  the  Commander,  USARCS 
or  the  chief  of  a  command  claims 
service,  as  appropriate,  to  grant  claims 
approval  authority  to  a  claims 
processing  office  with  respect  to  claims 
within  that  office's  jurisdiction,  as 
specified  imder  paragraphs  (b)(4)  and 
(c)(2),  of  this  section. 

(5)  Prepare  and  publish  a  claims 
directive  concerning  the  investigation 
and  processing  of  claims  matters  for  the 
guidance  of  all  claims  processing  offices 
within  their  area. 

(6)  Implement  claims  policies  and 
guidance  furnished  by  TAJAG  or 
Commander,  USARCS  through  policy 
directives  or  the  Claims  Manual  and 
establish  and  implement  necessary 
claims  policies  and  procedures  not 
contrary  to  the  foregoing. 

(7)  Ensure  that  there  are  an  adequate 
number  of  qualified  JAs  or  claims 
attorneys,  claims  examiners,  claims 
adjudicators  and  claims  clerks  in  all 
claims  offices  within  their  area  to  take 
prompt  action  on  claims  and  that  they 
are  adequately  trained. 

(8)  Budget  and  fund  for  claims 
investigations  and  activities  to  include 
per  diem  and  transportation  of  claims 
personnel,  claimants  and  witnesses, 
independent  medical  examinations, 
appraisals,  independem  expert 
opinions,  long  distance  phone  calls, 
recording  and  photographic  equipment, 
use  of  express  mail  or  couriers,  and 
other  necessary  expenses. 

(9)  Within  continental  United  States 
(CONUS),  procure  and  disseminate 
adequate  legal  publications  on  local  law 
and  verdicts  relating  to  tort  claims 
within  the  area  of  jurisdiction. 

(10)  Notify  Commander,  USARCS  of 
all  claims  and  claims  incidents  as 
required  by  §  536.17  and  §  536.21(b)(2). 

(11)  Develop  and  maintain  written 
plans  for  a  disaster  or  civil  disturbance. 
The  plan  should  include  a  requirement 
for  an  advance  party  to  assess  the  need 
for  the  presence  of  a  special  claims 
processing  office.  The  plans  may  be 
internal  Office  of  the  SJA  plans  or  an 


annex  to  en  installation/organizational 
plan.  (See  also  §  536.8(c)(4)(iii).) 

(12)  Implement  the  Army's  Article 
139  claims  program.  (See  §  536.142.) 

(e)  Heads  of  claims  processing  offices. 
Heads  of  claims  processing  ofBoes 
will — 

(1)  Investigate  all  potential  and  actual 
claims  arising  within  its  assigned 
jurisdiction,  either  on  an  area  basis  or 
on  a  command  or  agency  basis.  Only  a 
claims  processing  office  with  approval 
authority  can  adjudicate  and  pay  all 
presented  claims  within  its  monetary 
jurisdiction. 

(2)  Ensure  that  units  and 
organizations  within  its  jurisdiction 
have  appointed  claims  officers  for  the 
investigation  of  claims  not  requiring 
investigation  by  a  JA.  (See  §  536.16.) 

(3)  Budget  and  ftmd  for  claims 
investigations  and  activities  to  include 
per  diem  and  transportation  of  claims 
personnel,  claimants  and  witnesses, 
independent  medical  examinations, 
appraisals,  independent  expert 
opinions,  long  (Ustance  phone  calls, 
recording  and  photographic  equipment, 
use  of  express  mail  or  coiHiers,  and 
other  necessary  expenses. 

(4)  Within  CONUS,  procure  and     - 
maintain  legal  publications  on  local  law 
and  verdicts  relating  to  tort  claims 
within  their  jurisdiction. 

(5)  Notify  the  Commander.  USARCS 
of  all  claims  and  claims  incidents  as 
required  by  §  536.17  and  §  536.21(b)(2). 

(6)  Implement  the  Army's  Article  139 
claims  program.  (See  §536.142.) 

(f)  Chief  of  Engineers.  The  COE, 
through  the  Chief  Counsel,  will — 

(1)  Provide  general  supervision  of  the 
claims  activities  of  engineer  area  claims 
offices. 

(2)  Ensure  that  each  engineer  area 
claims  office  has  a  claims  attorney 
designated  by  the  Commander, 
USARCS,  as  prescribed  in  §  536.6. 

(3)  Ensure  the  training  of  cfcaims 
personnel  and  the  continuing  inspection 
of  their  activities. 

(4)  Provide  for  implementation  of 
pertinent  claims  policies. 

(5)  Provide  for  budgeting  in 
accordance  with  existing  Army 
regulations  and  command  directives  for 
temporary  duty  (TDY),  long  distance 
phone  calls,  recording  equipment, 
cameras,  and  other  expenses  for 
investigation  and  processing  of  claims. 

(6)  Take  action  to  procure  and  have 
available  adequate  legal  publications  on 
local  law  relating  to  claims  arising 
within  the  United  States,  its  territories, 
and  possessions. 

(g)  Commanding  General.  U.S.  Army 
Health  Services  Command  (CG.  HSQ. 
The  CG.  HSC  will,  through  his  SJA. 
ensure  that  adequate  and  qualified 


medical  claims  JAs  and  medical  claims 
investigators  are  assigned  for  the 
investigation  and  processing  of  medical 
malpractice  claims  arising  at  Army 
medical  centers  under  his  or  her 
control.  In  accordance  with  an 
agreement  between  TJAG  and  the 
Surgeon  General,  such  personnel  will  be 
used  primarily  in  investigating  and 
processing  of  medical  malpractice 
claims  and  provided  with  the  necessary 
funding  and  research  materials  to  carry 
out  this  function. 

(h)  Chief.  National  Guard  Bureau 
(NGB).  The  Chief.  NGB  wiU— 

(1)  Ensure  that  a  point  of  contact  for 
claims  matters  is  designated  in  each 
adjutant  general  office. 

(2)  Provide  the  name,  address,  and 
telephone  number  of  the  point  of 
contact  to  the  Commander,  USARCS. 

(3)  Designate  claims  officers  to 
investigate  claims  generated  by  ARNG 
personnel  and  forward  investigations  to 
the  active  Army  area  claims  office 
having  jurisdiction  over  the  area  in 
which  the  claims  incident  occurred. 

(4)  Publish  a  regulation  to  carry  out 
these  responsibilities. 

(i)  Commanders  of  major  Army 
commands  (MACOMs).  Commanders  of 
MACOMs  through  their  SJAs  will— 

(1)  Assist  USARCS  in  monitoring  area 
claims  offices  and  claims  processing 
offices  under  their  respective  command 
control  for  compliance  with 
responsibilities  assigned  in  paragraphs 
(d)  and  (e)  of  this  section. 

(2)  Assist  claims  personnel  in 
obtaining  quafified  expert  and  technical 
advice  from  units  and  organizations 
imder  their  respective  command  control 
on  a  nonreimbursable  basis  except  that 
the  requesting  office  may  be  required  to 
provide  TDY  funding. 

(3)  Assist  TJAG,  tiirough  the 
Commander.  USARCS,  in  the 
implementation  of  the  functions  set 
forth  in  paragraph  (b)  of  this  section. 

(4)  Coordinate  with  the  area  claims 
office  within  whose  jurisdiction  a 
maneuver  will  occur  to  ensure  the 
prompt  investigation  and  settlement  of 
claims  arising  from  the  maneuver. 

§536.8   OperatkMis  of  claims  components. 

(a)  Commend  claims  services.  A 
command  claims  service  will  be 
supervised  by  the  SJA  of  the  command. 
If  the  command  claims  service  is  a 
separate  organization,  the  command  SJA 
will  designate  a  JA  as  the  chief  of  the 
service.  Otherwise,  the  SJA  will  be  the 
chief  of  the  service.  Adequate,  qualified 
claims  personnel  will  be  assigned  to 
ensure  that  claims  are  promptly 
investigated  and  acted  upon.  With  the 
concurrence  of  the  service  may 
designate  area  claims  offices  within  its 
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area  of  operations  to  carry  out  claims 
responsibilities  within  specified 
geoQ^phic  areas. 

(b)  Area  claims  offices. 

(1)  The  area  claims  office  is  the 
principal  office  for  the  investigation  and 
adjudication  or  settlement  of  claims, 
and  will  be  stafl^ed  with  qualified  legal 
personnel  under  the  supervision  of  the 
SJA  or  command  JA  or  Corps  of 
Engineer  district  or  conunand  legal 
counsel. 

(2)  The  full-time  responsibiUty  for 
claims  investigations  and  processing  in 
a  portion  of  the  area  or  for  claims 
related  to  the  activities  of  a  unit  or 
organization  within  the  area  may  be 
delegated  to  another  command,  unit,  or 
activity  by  the  estabhshment  of  a  claims 
processing  office  at  the  command,  unit 
or  authority.  (See  §  536.7(d)(4)  and  (e).) 
Normally,  all  claims  processing  offices 
will  operate  under  the  supervision  of 
the  area  claims  office  in  whose  area  the 
claims  processing  office  is  located. 
Where  a  proposed  claims  processing 
office  is  not  under  the  command  of  the 
parent  organization  of  the  area  claims 
office,  this  designation  may  be  effected 
by  a  support  agreement  or  memorandum 
of  understanding  between  the  affected 
commands. 

(3)  Normally,  claims  that  cannot  be 
settled  by  an  engineer  area  claims  ofiice 
will  be  forwarded  directly  to  the 
Commander,  USARCS  with  notice  to  the 
Chief  Counsel,  COE  of  such  referral. 
However,  the  Chief  Counsel,  as  part  of 
his  or  her  responsibility  for  litigation  of 
suits  involving  civil  works  and  military 
construction  activities,  may  require  that 
an  engineer  area  claims  office  forward 
claims  through  engineer  channels 
provided  that  such  requirement  does 
not  preclude  final  action  by 
Commander,  USARCS  within  the  time 
limitations  set  forth  in  subparts  D  and 
H. 

(c)  Claims  processing  offices.  For  a 
subpart  K,  if  the  adjudicated  amount  of 
a  claim  is  in  excess  of  the  monetary 
jurisdiction  of  the  head  of  the  claims 
processing  authority,  the  claim  will  be 
approved  and  paid  up  to  the  delegated 
authority  of  that  office  and  immediately 
forwarded  to  the  next  higher  claims 
authority  for  additional  payment.  (See 

§  536.161(e)). 

(1)  Claims  processing  offices  without 
approval  authority.  A  claims  processing 
office  that  has  not  been  granted  claims 
approval  authority  will  provide  for  the 
investigation  of  all  potential  and  actual 
claims  arising  within  its  assigned 
jurisdiction,  either  on  an  area  basis  or 
on  a  command  or  agency  basis.  Once  the 
investigation  is  completed,  the  claims 
file  will  be  forwarded  to  the  appropriate 
area  claims  office  for  action. 


Alternatively,  a  i  area  claims  office  may 
direct  that  a  cla  ms  investigation  made 
by  a  claims  pro<  essing  office  without 
approval  authoi  ity  be  forwarded  to 
another  claims  trocessing  office  within 
the  area  that  ha  approval  authority  if 
the  claim  is  wit  lin  the  jurisdiction  of 
the  latter. 

(2)  Claims  pn  cessing  office  with 
approval  autho]  ity.  A  claims  processing 
office  that  has  b  ten  granted  approval 
authority  must  irovide  for  the 
investigation  of  all  potential  and  actual 
claims  arising  vijithin  its  assigned 
jurisdiction,  eitler  on  an  area  basis  or 
on  a  command  ar  agency  basis,  and  for 
the  adjudicatioq  and  payment  of  all 
presented  claimfe  within  its  monetary 
jurisdiction.  If  the  estimated  value  Of  a 
claim,  after  inv«  stigation,  is  beyond  the 
payment  authoi  ty  of  the  claims 
processing  offic  s  or  if  disapproval  is  the 
appropriate  action,  the  claim  file  will  be 
forwarded  to  thi  i  area  claims  office 
unless  otherwis  s  specified  in  this  part, 
or  fonrwarded  to  USARCS  or  the 
command  clain:  5  service,  as 
appropriate,  if  c  irected  by  such  service. 

(3)  Medical  cl  lims  processing  offices. 
The  medical  cla  ms  JAs  at  Army 
medical  centers  other  than  Fitzsimons 
Army  Medical  C  enter  and  Walter  Reed 
Army  Medical  C  enter,  may  be 
designated  by  tt  e  SJA/head  of  area 
claims  office  foi  the  installation  on 
which  the  centa  ■  is  located  as  claims 
processing  offio  !s  with  approval 
authority  for  me  dical  malpractice  claims 
only.  Claims  be;  ond  their  approval 
authority  will  b  i  investigated  and 
forwarded  to  th(  Commander,  USARCS. 
The  SJA,  Health  Services  Command. 
Quality  Assurarice  Division.  OTSG 
(DASG-PSQ)  anjd  the  ConsultaUon  Case 
Review  Branch,  Clinical  PoUcy  and 
Consultants  Div  sion.  Office  of  the 
Surgeon  Genera  (CCRB),  will  be 
advised  by  USA  ?CS  of  all  referrals, 
provided  a  copj  of  all  claims,  and 
informed  of  the  r  disposition. 

(4)  Special  ch  ims  processing  offices, 
(i)  The  Comm  mder.  USARCS,  the 

chief  of  a  comm  md  claims  service  or 
the  head  of  an  a  ea  claims  office  may 
designate  specij  1  claims  processing 
offices  within  h  s  or  her  command  for 
specific,  short-t«  rm  purposes  (for 
example,  maneu  vers,  civil  disturbances, 
and  emergencie! ).  These  special  claims 
processing  offio  s  may  be  delegated 
approval  authoi  ty  necessary  to  effect 
the  purpose  of  t  leir  creation,  but  in  no 
case  will  this  de  egation  exceed  the 
approval  author  ty  maximums  set  forth 
in  other  subpart  ;  of  this  part  for  regular 
claims  processii  g  offices.  All  claims 
will  be  processec  under  the  claims 
expenditure  allowance  and  claims 
command  and  o  fice  code  of  the 


authority  who  established  the  office  or 
a  code  assigned  by  USARCS.  The 
exist^ice  of  any  special  claims 
processing  office  must  be  reported  to  the 
Conunander,  USARCS. 

(ii)  A  special  claims  processing  office 
is  the  proper  organization  to  process 
and  approve,  as  appropriate,  maneuver 
damage  claims,  except  where  a  foreign 
government  is  responsible  for 
adjudication  imder  an  international 
agreement  (see  subpart  G).  Personnel 
from  the  maneuvering  command  should 
be  used  in  the  investigation  of  claims 
and,  at  the  discretion  of  the  area  claims 
office,  may  be  as»gned  to  the  special 
claims  processing  office.  Claims  filed 
after  the  termination  of  the  maneuver 
will  be  processed  bj  the  area  claims 
office.  Claims  arising  within  the 
jurisdiction  of  other^rea  claims  offices, 
while  units  are  traveling  to  or  from  the 
maneuver,  will  be  investigated  by  the 
special  claims  processing  office  and 
forwarded  for  action  to  the  area  claims 
office  in  whose  area  the  claims  arose. 
Claims  for  damage  to  real  or  personal 
property  arising  on  private  land  being 
used  under  a  permit  may  be  paid  fiom 
funds  specifically  budgeted  by  the 
maneuver  for  such  purposes  in 
accordance  with  AR  405-15. 

(iii)  A  special  claims  processing  office 
provided  for  a  disaster  or  civil 
disturbance  should  include  a  claims 
approving  authority  with  adequate 
investigatory,  administrative,  and 
logistical  support,  to  include  damage 
assessment  and  finance  and  accounting 
support.  It  should  not  be  dispatched 
prior  to  notification  of  Commander. 
USARCS.  The  concurrence  of 
Commander.  USARCS  must  be  obtained 
prior  to  the  payment  of  the  first  claim. 

(5)  Claims  processing  offices 
discussed  in  paragraphs  (c)(2)  through 
(4)  of  this  section  must  be  supervised  by 
an  assigned.JA  or  claims  attorney  in 
order  to  exercise  delegated  approval 
authority. 

§536.9    Claims  policies. 

(a)  General.  (1)  Claims  investigation 
and  adjudication  should  be 
accomplished  at  the  lowest  level 
possible,  that  is.  by  the  claims 
processing  office  or  area  claims  office 
with  monetary  authority  over  the 
estimated  total  value  of  all  claims 
arising  bom  the  incident  in  question. 
The  expeditious  investigation  and 
settlement  of  claims  is  essential  to  the 
successful  fulfillment  of  the  Army's 
responsibilities  imder  the  claims 
statutes  implemented  by  this  part. 

(2)  Where  technical  errors  exist  in  the 
filing  of  a  claim  or  in  its  format, 
claimants  should  be  advised  of  such 
errors  and  the  need  for  corrective  action 
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If  the  errors  concern  a  jurisdictional 
matter,  advice  should  be  given 
expeditiously  and  a  record  should  be 
maintained.  The  advice  should  include 
a  warning  that  the  error  must  be 
corrected  prior  to  the  expiration  of  the 
statute  of  limitations. 

(b)  Investigative  environment.  In  the 
investigation  of  claims,  every  effort 

"should  be  made  to  create  a  cooperative 
-  environment  engendering  the  fiee 
exchange  of  information  and  evidence. 
The  goal  of  obtaining  sufficient 
mformation  to  make  an  objective  and" 
fair  analysis  should  be  paramoimt. 
Personal  contact  with  claimants  or  their 
representatives  is  fiequently  essential  to 
clarify  the  issues  both  during 
investigation  and  prior  to  adjudication. 
Where  settlement  is  not  feasible,  issues 
of  disagreement  or  dispute  should  be 
clearly  identified  and  spelled  out  to 
facilitate  the  resolution  of  any 
reconsideration,  appeal,  or  in 
appropriate  cases,  litigation. 

(c)  Claims  directives  and  plans.  (1) 
Two  copies  of  command  claims 
directives  will  be  furnished  to  the 
Commander,  USARCS.  Area  claims 
office  directives  will  be  distributed  to 
all  DA  and  DOD  commands, 
installations,  and  activities  within  the 
area  of  responsibility  with  an 
information  copy  to  Commander, 
USARCS. 

(2)  One  copy  of  all  area  claims  offices' 
disaster/civil  disturbance  plan  or  annex 
will  be  furnished  to  the  Commander, 
USARCS. 

(d)  Interpretations.  The  Commander, 
USARCS  will  publish  written 
interpretations  of  the  provisions  of  this 
part  and  estabhsh  and  publish  policy  as 
to  those  matters  that  are  within  agency 
discretion.  Interpretations  and  policies 
that  reference  this  provision  will  have 
the  same  force  and  effect  as  this  part. 

(e)  Exceptions.  If  it  is  considered  to  be 
in  the  best  interest  of  the  Government, 
the  Commander,  USARCS  may  grant 
authority  to  deviate  firom  the  specific 
requirements  contained  in  this  part  in  a 
particular  instance  except  as  to  matters 
that  are  based  on  statutes,  treaties  and 
international  agreements,  execudve 
orders,  controlfing  directives  of  the 
Attorney  General  or  Comptroller 
General,  or  otherwise  have  the  force  and 
effect  of  law. 

(f)  Guidance.  The  Commander, 
USARCS  may  publish  bulletins, 
manuals,  handbooks,  notes,  and  a  DA 
Pamphlet  to  provide  claims  authorities 
with  guidance  on  administrative  and 
procedural  mattCTS  related  to  the 
implementation  of  this  part.  These  will 
be  binding  on  all  Army  claims 
personnel 


(g)  Commimication.  All  claims 
personnel  are  authorized  to 
commimicate  directly  with  personnel  of 
the  USARCS  for  guidance  on  matters  of 
policy  or  relating  to  the  implementation 
of  this  part. 

(h)  Private  relief  bills.  There  is  no 
established  procedure  under  which  DA 
sponsors  private  reUef  legislation;  this  is 
a  matter  between  an  individual  and  his 
or  her  congressman.  Claims  personnel 
will  remain  neutral  in  private  refief 
matters.  No  statement  should  be  made 
that  piuports  to  reflect  a  DA  position  on 
a  private  relief  bill. 

§5SS6.10    Guidance  conceming  disclosure 
of  infonnsaon  and  assistance. 

(a)  Conffict  of  interest.  Government 
personnel  are  forbidden  to  represent  any 
claimant  or  to  receive  any  payment  or 
gratuity  for  services  rendered.  They  may 
not  accept  any  share  or  interest  in  a 
claim  or  assist  in  its  presentation,  under 
penalty  of  Federal  criminal  law  (18 
U.S.C.  203,  and  205). 

(b)  Release  of  information.  (1) 
Government  personnel  are  prohibited 
from  disclosing  information  that  may  be 
the  basis  of  a  claim  or  any  evidence  of 
record  in  any  claims  matter  except  as 
authorized  by  statutory  or  regulatory 
authority.  Certain  documents  which 
would  normally.be  privileged  or  exempt 
from  release,  such  as  unclassified 
statements,  documents  containing 
opinions,  conclusions,  or  findings,  may 
be  released  to  a  claimant  or  his  or  her 
attorney,  wherever  release  may  help 
settle  a  claim  or  avoid  unnecessary 
litigation,  unless  such  release  is  barred 
by  statute. 

(2)  All  requests  for  records  and 
information  made  pursuant  to  the 
Freedom  of  Infohnation  Act  (FOIA)  or 
the  Privacy  Act  (PA)  will  be  processed 
in  accordance  with  the  procedures  set 
forth  in  AR  25-55  or  AR  340-21. 
Requests  submitted  by  a  claimant  or  his 
or  her  attorney,  which  cite  only  the 
FOIA,  will  be  processed  under  the  time 
limits  of  the  FOIA  and  the  exceptions 
and  fees  of  the  PA  and  FOIA,  as 
required  by  AR  25-55,  paragraph  1- 
512c.  Except  for  medical  quality 
assurance  records  exempt  fi^m 
disclosure  by  10  U.S.C.  records 
protected  by  the  Privacy  Act  of  1974, 
records  within  a  category  for  which 
withholding  of  the  reconl  is 
discretionary  (AR  25-55,  paragraph  3- 
101)  may  be  released  to  a  claimant  or 
his  or  her  attorney,  if  no  legitimate 
purpose  exists  for  withholding  it. 

(3)  When  it  is  determined  that  exempt 
information  should  not  be  released,  the 
request  will  be  forwarded  to  USARCS. 
For  requests  processed  only  under  the 
FOIA,  the  commander,  USARCS,  may 


deny  release  of  the  records,  acting  on 
behalf  of  TJAG,  the  initial  denial 
authority.  The  commander,  USARCS 
will  forward  to  TJAG  all  requests 
processed  under  the  FOIA  and  PA. 
TJAG  is  the  initial  denial  authority  for 
PA  requests  (AR  340-21,  paragraph  1- 
7i). 

(c)  Claims  assistance.  The  foregoing 
prohibitions  do  not  apply  to  information 
and  assistance  provided  in  the 
performance  of  official  duty.  Any 
person  who  indicates  a  desire  to  file  a 
claim  against  the  United  States 
cognizable  under  one  of  the  subparts  of 
this  part  will  be  instructed  conceming 
the  procedure  to  follow.  The  claimant 
will  be  furnished  claim  forms  and, 
when  necessary,  will  be  assisted  in 
completing  claim  forms  and  assembling 
evidence.  He  or  she  will  not  be  assisted 
in  determining  what  amount  to  claim.  In 
the  vicinity  of  a  field  exercise, 
maneuver,  or  disaster,  information  may 
be  disseminated  conceming  the  right  to 
present  claims,  the  procedure  to  be 
followed,  and  the  names  and  location  of 
claims  x)fficers  and  engineer  repair 
teams.  When  the  government  of  a 
foreign  country  in  which  U.S.  Armed 
Forces  are  stationed  has  assumed 
responsibility  for  the  settlement  of 
certain  claims  against  the  United  States 
officials  of  that  country  will  be 
furnished  pertinent  information  and 
evidence  so  far  as  security 
considerations  permit. 

S  536.11    Single-service  claims 
responsibility  (DOOD  5515.8). 

(a)  Statutes  and  agreements.  DOD  has 
assigned  single-service  responsibility  for 
the  settlement  of  claims  in  certain 
countries  under  the  following  statutes 
and  agreements: 

(1)  FCA  (10  U.S.C.  2734);  DODD 
5515.3,  Settlement  of  Claims  under  10 
U.S.C.  2733  and  2734. 

(2)  MCA  (10  U.S.C.  2733);  DODD 
5515.3,  Settlement  of  Claims  under  10 
U.S.C.  2733  and  2734. 

(3)  10  U.S.C.  2734a  and  2734b,  pro 
rata  cost-faring  of  claims  piusuant  to 
international  agreements. 

(4)  NATO  SOFA  (4  UST  1792,  TIAS 
2846)  and  other  similar  agreements. 

(5)  Act  of  September  25, 1962  (42 
U.S.C.  2651-2653),  Claims  for 
Reimbursement  for  Medical  Care 
Furnished  by  the  United  States. 

(6)  10  U.S.C.  2737,  claims  not 
cognizable  under  any  other  provision  of 
law. 

(7)  The  Federal  Claims  Collection  Act 
(31  U.S.C.  3711-3719),  as  implemented 
by  DODD  7045.13;  the  Act  of  June  10, 
1921  (31  U.S.C.  71),  claims  and 
demands  by  the  Government  of  the 
United  States. 
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(8)  10  U.S.C  2736.  Advance 
Payments. 

(d)  Specified  fSnreign  countries. 
Responsibility  for  the  settlement  of 
claims  co^dcable  under  the  laws  listed 
in  paragraph  (a)  of  this  section  in  the 
following  countries  has  been  assigned  to 
military  departments  as  follows: 

(1)  Department  of  the  Army:  Austria. 
Belgium,  El  Salvador,  France,  Federal 
Republic  of  Germany,  Grenada, 
Honduras,  and  Korea,  the  Marshall 
Islands  and  Switzerland. 

(2)  Department  of  the  Navy:  Bahrain. 
Iceland.  Israel,  Italy,  F(»tug{d,  and 
Tunisia. 

(3)  Department  of  the  Air  Force: 
Australia.  Azores.  Canada,  Cyprus, 
Denmark,  Egypt.  Greece,  India,  Israel. 
Japan,  Luxembourg,  Morocco,  Nepal, 
the  Netherlands.  Norway.  Oman, 
Pakistan,  Saudi  Arabia,  Spain,  Turkey. 
United  Kingdom. 

(4)  Except  when  they  arise  in 
coimtries  for  which  single-service 
responsibiUty  is  assigned  in  paragraphs 
(b)(1),  (2),  and  (3)  of  this  section,  single- 
service  claims  responsibility  for  claims 
involving,  or  generated  by  the  U.S. 
Central  Command  or  units  assigned  or 
attached  thereto,  is  assigned  to  the 
Department  of  the  Air  Force.  The 
addresses  of  United  States  sending  State 
offices  and  single-service  offices  are 
contained  in  DA  Para  27-162,  figure 
7-1. 

(c)  When  claims  responsibility  has  not 
been  assigned.  On  an  interim  basis  prior 
to  receiving  confirmation  and  approval 
from  the  appropriate  office  in  DOD,  the 
appropriate  unified  commander  may, 
when  necessary  to  implement 
contingency  plans,  assign  single-service 
responsibility  for  processing  claims  in 
countries  where  such  assignment  has 
not  already  been  made. 

§  538.1 2    Cross-servicing  of  cMms  (DODD 
5515.3). 

(a)  Where  another  military 
department  has  single-service  claims 
responsibility.  Claims,  claims  by  and 
against  the  United  States  resulting  &om 
Army  activities  or  caused  by  members 
or  employees  of  fhe  DA  in  a  country 
where  another  department  has  been 
assigned  single-service  claims 
responsibility  will  be  investigated  by 
the  Army  and  referred  to  that 
department  for  settlement. 

(b)  Where  claims  responsibility  has 
not  been  assigned.  Claims,  claims 
cognizable  under  the  FCA  orthe  MCA 
generated  by  another  military 
department  in  a  foreign  country  where 
single-service  claims  responsibility  has 
not  been  assigned  may.  upon  request  of 
the  department  concerned,  be  settled  by 
the  Army.  Conversely.  Army  claims 


may,  in  appropi^ate  cases,  be  referred  to 
another  departnlent  for  settlement, 
(c)  Claims  gen^ted  by  the  Coast 


Guard.  Claims 
or  generated  by 
of  the  Coast  Gu 
service  of  the 
TranspcHlation 
settled  tmder 


ulting  from  activities. 

lembers  or  employees, . 

'  while  operating  as  a 
intof 

ay,  upon  request,  be 

part  by  a  forei^  • 
claims  cmnmission  appointed  as 
authorized  herein,  but  will  be  paid  from 
appropriations  0f  the  Coast  Guard  (10 
U.S.C.  2734(g)  afid  2734a(c)). 


SubfMrt  B— Investigation  and 
Processing  of  Qlaims  Investigation 

S53S.13    lniport«ie«o(  the  claims 
investigalloa.      j 

Because  evidoice  developed  duiring 
an  investigation  provides  the  basis  for 
every  subMquedt  step  in  the 
administrative  settlement  of  a  claim  or 
the  defense  of  a  lawsuit,  a  prompt  and 
thorough  investigation  will  be 
conducted  on  all  potential  and  actual 
claims  for  or  against  the  government. 
Adverse  as  welljas  favorable 
information  mu^t  be  collected  and 
recorded  and  thf  legal  and  factual 
findii^  of  the  (iaims  JA/attomey  must 
be  presMved  in  the  format  specified  in 
§536.22.  1 

S  S3S.1 4    Reasofis  for  Investigation. 

(a)  The  investigation  is  performed  to 
ascertain  the  facts  of  an  incident.  Which 
facts  are  relevant  will  often  de{>end  on 
the  law  and  regalations  applicable  to 
the  conduct  of  the  parties  involved,  but 
ice,  the  investigation 
lefinitive  answers  to 
'When,"  "Where," 
and  "How."  Generally. 
)ersons,  and 
ivolved  in  an  incident 
may  be  establisl^ed  by  a  simple  report, 
but  the  cause  aiid  the  resulting  damage 
may  require  extensive  effort  to  obtain  all 
the  pertinent  facts. 

(bj  The  objeca  of  the  investigation  is 
to  gather,  with  nie  least  possible  delay, 
the  best  available  evidence  without 
accimiiulating  excessive  evidence 
concerning  any  particular  fact.  The 
claimant  is  oftef  an  excellent  source  of 
such  informatio|i  and  should  be 
contacted  early  |n  the  investigation.  The 
investigative  filt.should  include 
medical  recorda  witness  interviews, 
photographs,  arid  expert  opinions. 

§  536.15    immed  ate  investigation 
requirement 

(a)  Immediate  investigation  of  an 
incident  is  requ  red  when — 

(1)  Property  ciher  than  Government 
property  is  damaged,  lost,  or  destroyed. 
Damage  resulting  directly  or  indirectly 
from  combat  n£*d  only  be  investigated 


as  general  guic 
should  develop  | 
such  questions  i 
"Who."  "What.j 
the  time,  place,  j 
circumstances  i 


to  the  extent  necessary  to  confirm  that 
the  combat  exclusion  of  the  appropriate 
statute  is  applicable. 

(2)  Government  property  is  damaged, 
lost,  or  destroyed  under  circiunstances 
that  may  give  rise  to  a  claim  in  favor  of 
the  Government  under  subpart  N. 

(3)  The  incident  results  in  infury  to  or 
death  of,  any  civilian  other  than  to  a 
civilian  of  the  Anny  while  in 
performance  of  duty  an  employee  of  the 
United  States  or  its  instrumentahties 
while  acting  within  the  scope  of  their 
employment.  For  deaths  ot  injuries 
resulting  directly  or  indirectly  fivm 
combat  activities  of  our  forces,  the 
investigation  merely  has  to  develop 
sufficient  information  to  verify  that  the 
combat  exception  of  the  appropriate 
claims  statute  is  applicable. 

(4)  A  claim  is  made. 

(5)  Investigation  is  requested  by 
another  armed  service  of  the  United, 
States. 

(6)  A  member  of  the  uniformed 
services,  a  dependent,  or  any  other 
person  who  is  eligible  for  medical  care 
at  Army  medical  treatment  facilities  is 
injured  under  circumstances  that  permit 
recovery  of  the  cost  of  hospital  and 
medical  care  imder  subpart  N. 

(7)  An  incident  occurs  in  CONUS 
involving  foreign  nationals  who  are 
members  of  a  foreign  military  force  or 
civilian  components  of  parties  to  the 
Agreement  Regarding  the  Status  of 
Forces  of  Parties  to  the  North  Atlantic 
Treaty,  resulting  in  personal  injury, 
death,  or  property  damage  (subpart  G). 

(8)  A  patient,  other  than  potential 
claimants  excluded  by  §  536.51(j), 

§  536.75{r)  tiirough  (t)  and  §  536.95, 
while  under  treatment  by  the  Army 
Medical  Service,  dies,  is  injured,  or 
otherwise  disabled  physically,  mentally, 
or  emotionally  due  to — 
(i)  A  medical  or  surgical  accident;  or 
(ii)  Care  that  does  not  meet  standards 
for  non-Government  facilities  similar  to 
the  Army  facility  providing  the  care;  or 
(iii)  An  incident  that  could  give  rise 
to  a  claim  against  the  United  States 
under  this  part;  or 

(9)  Competent  authority  so  directs. 

(b)  Investigation  by  a  claims  officer  is 
required  when  the  situation  or 
consequences  described  in  paragraphs 
(aj  (1)  tiuough  (4).  and  (a)(9)  of  this 
section  furise  from  activities  of  the 
ARNG  or  its  personnel. 

(c)  Claims  arising  out  of  situations 
that  may  be  expected  to  generate  a 
substantial  number  of  claims  in  a  short 
period  of  time  and  are  properly 
cognizable  for  settlement  imder  this 
regulation  (such  as  maneuvers  or  other 
special  operations,  emergencies,  civil 
disturbances,  aircraft  and  missile 
accidents,  or- disasters)  will  be 
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investigated  in  accordance  with 
procedures  set  forth  herein  by  the 
claims  office  responsible  for  the  area  in 
which  the  iiicident  occurred.  No  claim 
arising  out  of  such  an  emergency 
situation  will  be  paid  until  the 
conciurence  of  the  Commander, 
USARCS  has  been  obtained.  (See 
§536.8(c)(4)(ui)). 

(d)  Where  an  accident  occurs  that 
could  only  result  in  a  claim  against  the 
United  States  that  is  not  payable 
because  of  the  incident  to  service  rule, 
for  example,  barred  by  the  Feres 
Doctrine,  or  the  Federal  Employees' 
Compensation  Act  (FECA),  or  the 
Longshoremen's  and  Harborworkers 
Compensation  Act  (LHWCA),  the 
investigation  may  be  limited  to  that 
necessary  to  malaB  such  a  determination. 
However,  claims  officials  will  ensiu« 
that  the  appropriate  commander  or 
organization  safety  office  is  aware  of  the 
incident  so  that  measures  to  avoid  a 
recurrence  can  be  pursued. 

§536.16   Unit  claims  officers. 

(a)  Commanders'  responsibility. 
Commanders  and  heads  of  DA  and  DOD 
components  whose  personnel, 
eqiupment  or  operations  are  involved  in 
an  incident  giving  rise  to  a  potential  or 
actual  claim  for  or  against  the 
government  (see  §536.1 5(a)),  will 
appoint  a  commissioned  officer,  a 
warrant  officer  or  a  qualified  civilian 
employee  to  conduct  an  initial  factual    - 
investigation  of  the  incident 

(1)  Installation  commanders,  brigade 
commanders,  commanders  of  separate 
battalions,  state  ARNGAdjutant 
Generals  and  other  commanders  whose 
operations  may  generate  a  significant 
number  of  clahns  should  consider 
appointing  a  claims  officer  on  standing 
orders  to  facilitate  training  and 
coordination  with  the  plaims  JA/ 
attorney  supporting  the  unit. 

(2)  Senior  noncommissioned  officers 
(EG  thru  E9)  may  be  appointed  as 
assistant  claims  officers  to  perform 
duties  imder  the  supervision  of  a  claims 
officer. 

(3)  Claims  officer  appointment  orders 
should  designate  the  claims  )A/attomey 
who  supports  the  imit  as  the  claims 
officer's  legal  advisor.  The  orders  will 
direct  the  claims  officer  to  seek 
guidance  from  the  claims  JA/attomey  at 
the  outset  of  the  investigation  and 
before  completion  of  the  investigation 
whenever  the  potential  value  of  the 
claim  is  in  excess  of  $15,000  or  an 
actual  claim  in  excess  of  that  amount 
has  been  filed. 

(4)  The  scope  and  duration  of  the 
investigation  will  depend  on  the 
severity  and  complexity  of  the  incident 
and  may  range  from  merely  obtaining 


investigation  reports  already  prepared 
by  police  and  otiier  investigators  to  a 
formal  investigation  by  a  board  of 
officers  under  the  provisions  of  chapter 
5,  AR  15-6.  In  addition  to  the 
provisions  of  this  chapter,  claims 
officers  will  follow  the  guidance  in 
Chapter  5,  DA  PAM  27-162  and  tiie 
advice  of  the  claims  JA/attomey  listed 
as  their  advisor. 

(5)  Unit  claims  officers,  in  addition  to 
making  a  report  of  investigation  as 
specified  in  §  536.16(b),  will  account  for 
and  preserve  all  available  evidence  for 
use  in  foture  litigation.  Evidence  will  be 
retained  until  released  by  the  claims  JA/ 
attorney.  Therefore,  the  claims  officer 
wrill  consult  with  the  claims  JA/attomey 
before  disposal,  destmction  or  repair  of 
damaged  property  or  other  evidence. 
The  claims  officer  will  also  act  as  the 
claims  JA/attomey's  point  of  contact  for 
support  and  assistance  from  the  imit. 
16)  Claims  officers  must  coordinate 
theu  work  with  concurrent  criminal  and 
safety  investigations,  which  have 
priority  within  DA  for  access  to  accident 
sites  and  witnesses  (see  paragraph  l-4d, 
AR  15-6  and  paragraphs  4-8a(2),  5- 
la(l)  and  5-4  AR  385-40).  To  die 
greatest  extent  possible  claims  officers 
should  take  advantage  of  the  work 
already  done  on  these  other 
investigations  (see  §  536.19  of  this  part). 
Although  there  are  limits  on  the 
information  safety  personnel  can  release 
to  claims  officers,  some  of  the 
information  in  safety  reports  can  be 
released  (see  paragraphs  1-10  and  5-6, 
AR  385-40). 

(b)  Report  of  claims  officer.  (1) 
Format.  The  claims  officer  will  prepare 
a  written  report  of  investigation  on  DA 
Form  1208  (Report  of  Qaims  Officer), 
except  that  no  recommendation  on 
disposition  of  prospective  claims  will  be 
entered  in  block  11.  Where  a  formal 
investigation  is  conducted  in 
accordance  with  the  procedures  in 
chapter  5,  AR  15-6,  the  repprt  may  be 
submitted  on  DA  Form  1574  (Report  of 
Proceedings  by  Investigating  Officer/ 
Board  of  Officers).  If  the  claims  officer 
does  not  feel  either  form  is  appropriate, 
the  claims  JA/attomey  advising  the 
claims  officer  will  be  consulted  for 
guidance. 

(2)  Processing.  The  report  should 
normally  be  completed  and  submitted  to 
the  appointing  authority  within  60  days 
of  the  accident/incident.  If  a  final  report 
will  not  be  completed  within  that  time 
one  or  more  interim  reports  may  be 
required  by  the  commander  or  claims 
JA/attoraey.  The  appointing  authority 
will  either  retum  the  report  for  further 
investigation  or,  if  satisfied  that  it  is  as 
complete  as  possible  given  the 
information  available,  forward  one  copy 


of  the  report  to  the  appropriate  claims 
office  with  or  without  comment. 

(3)  Content.  The  report  will  contain 
findings  of  fact  concerning  the  incident, 
to  include  the  circumstances  leading  to 
the  incident  (e.g.  training  and 
experience  of  Army  persoimel  involved) 
and  the  resulting  property  damage  and/ 
or  injuries.  These  findings  should  be 
based  on  the  evidence  reasonably 
available  within  the  time  available  for 
completion  of  the  report.  See  chapter  5, 
DA  PAM  27-162  for  guidance  on  the 
information  needed  in  the  most 
common  types  of  claims  incidents. 

(4)  Limits  on  findings.  The  unit 
claims  officers  will  not  make  findings 
conceming  questions  of  liability  or 
attempt  to  assess  a  dollar  value  on 
personal  injuries.  The  findings  should 
merely  state  the  facts  (who,  what, 
where,  when,  and  how).  While  a  clear 
and  complete  statement  of  the  facts  will 
often  make  it  clear  who  is  responsible 
for  the  damage  or  injury,  the 
determination  of  legal  liabiHty  and  the 
appropriate  amount  of  compensation  is 
the  responsibility  of  the  claims  JA/ 
attorney  or  the  coiuts. 

(5)  Use  and  release  of  information. 
The  report  of  this  initial  investigation 
may  be  used  in  conjimction  with  any 
adiniiustrative  or  le^al  action  within 
DOD.  such  as  line  of  duty 
investigations,  reports  of  surveys, 
disciplinary  actions  under  the  Uniform 
Code  of  Military  Justice  or  civilian 
persotmel  regiilations,  contract  actions, 
or  the  collateral  investigation  of  an 
Army  accident  required  by  paragraph  1 
7c,  AR  385-40.  It  may  also  be  used  by 
the  commander  or  the  imit's  safety 
officers  as  the  basis  for  thefr  safety 
report  (DA  Forms  285  and  285-1)  when 
a  centralized  accident  investigation  or 
separate  safety  investigation  is  not 
conducted.  It  may  be  released  to  the 
public,  to  law  enforcement  personnel, 
state  and  federal  regidatory  agencies  and 
other  non-DOD  entities  subject  to  the 
provisions  of  the  Freedom  of 
Information  Act  and  the  Privacy  Act. 

(6)  Disposition  of  reports.  The  claims 
processing  office  or  area  claims  office 
having  jurisdiction  over  the  type  of 
claim  involved  will  retain  the  claims 
officer's  report  until  a  claim  is  received 
or  until  six  months  after  the  time  for 
filing  a  claim  is  past.  If  no  claim  is  filed 
within  the  statutory  limit,  the  report 
will  be  disposed  of  as  an  organizati'onal 
record  in  accordance  with  AR  25-400- 
2. 

(c)  If  an  incident  occurs,  or  a  claim  is 
filed,  in  a  foreign  coimtry  where  no 
appropriate  commander  is  located, 
investigative  assistance  may  be  sought 
fixjm  the  Defense  Attache  or  the  Military 
Assistance  and  Advisory  Group 
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(MAAG).  Incidaits  involviilg  Attache  or 
MAAG  penonnei,  and  claims  arising 
from  their  activities,  will  be  investigated 
in  accordance  with  DIAM  100-lB, 
volume  1.  section  T,  chapter  1,  or  AR 
1 75.  chapter  6,  as  appropriate. 

(d)  Under  the  provisions  of  £)000 
5515.9  the  Commandw,  USARCS,  ot 
designee,  may  request  assistance  from 
DOD  components  whose  personnel  are 
involved  in  incidents  generating  claims 
in  the  inveetigation  of  such  claims,  and 
may  appoint  EXX)  persoimel  as  claims 
officers  for  the  purpose  of  conducting 
such  investigations. 


§536.17 


oflica  rasponsJbUity. 


(a)  The  claims  JA/attomey  receiving 
notice  of  an  incident  requiring 
investigation  will  immediately  refer  it  to 
the  appropriate  claims  officer  and  will 
notify,  the  Commander.  USARCS  of  all 
major  incidents  involving  serious  injury 
of  death,  or  where  non  Federal  property 
damage  exceeds  $25,000.  In  some  cases 
the  claims  JA/attomey  assigned  to  the 
case  may  decide  that  a  unit  claims 
officer  investigation  is  not  necessary 
and  waive  the  requirement. 

(b)  The  heads  of  area  claims  offices 
md  the  chiefis  of  command  claims 
services  are  responsible  for  ensuring 
hat  a  prompt  and  thorough  claims 
nvestigation  is  conducted  of  all  claims 
^or  or  against  the  Army  arising  in  their 
tree  before  they  take  or  recommend 
Inal  action  on  a  claim.  The 
nvestigation  of  incidents  and  claims 
irising  out  of  the  activities  of  the  Corps 
)f  Engineers  (COE)  is  the  responsibility 
>f  the  appropriate  COE  district  or 
livision  Counsel.  On  claims  in  excess  of 
S25.000.  the  claims  ]A/attomey  assigned 
o  the  case  should  consult  with  the 
tction  officer  at  USARCS  on  the  extent 

>f  the  investi^tion  (see  §  536.21). 

(c)  The  initial  investigation  by  the 
mit  claims  officer  is  supposed  to  be 
ompleted  promptly  after  the  accident 
nd  may  aot  be  sufficient  for  final 
esolutioo  of  the  claim.  The  unit's 
nvestigation  will  often  be  completed 
efore  a  fbnnal  claim  Is  filed  and  before 
11  informatioD  about  the  full  extent  of 
le  damages  is  available.  An  interview 

f  the  daimant  may  not  have  been 
ossibie  or  advisable.  New  information 
ubmitted  with  the  claim  may  require 
uther  investigation.  The  more 
xtensive  investigation  usually  required 
>r  final  action  on  a  claim  will  often 
squire  the  use  of  not  just  unit  claims 
fficers  but  also  claims  JA's/attomeys 
id  investigatois  within  the  area  claims 
ffice,  experts  within  and  from  outside 
OD  and  personnel  from  USARCS. 


or  more  commani 
common  superioi 
Commander.  US4 
will  conduct  the  J 
commanding  offii 


{536.18    TranaferDf  ReapenstttHWy. 

(a)  Transfer  of  ^sponsibility  is 
authorized  whenjthe  investigation  may 
be  more  practicaqly  ccmducted  or 
completed  by  the!  claims  officer  of 
another  installatitin  or  unit.  When  two 

are  involved,  the 
commander  or  Ae 
IRCS  will  decide  who 
ivestigation.  Tlie 
iT  whose  personnel  or 
equipment  is  involved  will  furnish  to 
the  authority  responsible  for  conducting 
the  investigation  all  available 
information  concbming  the  incident. 

(b)  Transfer  witl  be  accomplished  by 
direct  transmittal!  of  a  report  of  the 
incident  in  writing,  with  all  available 
evidence  (or  oral  y,  later  confirmed  in 
writing). 

(c)  When  more  than  one  Federal 
agency  is  or  may  >e  involved,  the  claims 
office  receiving  tl  e  claim  will  contact, 
at  the  field  level,  all  other  affected 
agencies  in  order  to  obtain  the 
designation  of  a  a  ingle  agency  to 
investigate  and  d  stermine  the  merits  of 
the  claim.  If  such  a  designation  cannot 
be  agreed  upon.  1 FSARCS  will  be 
notified  in  order  o  attempt  to  resolve 
the  matter  at  agency  level  (v  to  request 
the  Department  of  Justice  to  make  a 
designation.  If  th*  DA  is  the  designated 
agency,  the  clainsnt  will  be  notified  to 
correspond  only  with  the  DA.  This  is 
not  to  be  construtd  to  preclude 
assistance  in  the  Investigation  from 
other  Federal  agencies. 

(d)  If  a  claim  isjreceived  that  arises 
solely  out  of  the  ictivities  of  another 
Federal  agency,  tbe  claim  will  be 
transferred  to  su(ii  agency  and  the 
claimant  notified' of  such  transfer.  If  the 
appropriate  agency  cannot  be  identified, 
the  claim  will  be  returned  to  the 
claimant  inibimi  tg  him  or  her  of  this 
fact. 

(e)  When  an  ini  :ident  occurs  where 
the  Army  has  no  mit  or  installation 
conveniently  Ibc^ted  for  conducting  an 
investigation.  buH  another  U.S.  military 
department  does)iave  an  installation  or 
unit  in  the  vicini^.  the  responsible 
officer  may  requ^t  the  commanding 
officer  or  comma]  ider  of  any 
organization  of  ai  other  U.S.  military 
department  to  coi  iduct  or  assist  in  the 
investigation.  Sin  ilar  requests  from 
another  military  <  apartment  will  be 
honored  if  possifa  e. 

§536.1«    InvesMgi  Hon  pfoceduras. 

(a)  General.  A  c  laims  investigator  will 
be  guided  by  poli  nes,  procedures,  and 
guidance  set  fort^  in  DA  Pam  27-162  or 
furnished  by  the  i  >)mmander,  USARCS. 
For  other  than  roi  itine  incidents, 
guidance  should  be  obtained  from  the 
claims  approval  or  settlement  authority 


who  will  have  jurisdiction  based  on  the 
probable  value  of  the  largest  single 
claim  arising  from  the  incident.  The 
extent  and  nature  of  the  investigation 
should  be  guided  by  the  specific 
requirement  of  the  situation.  If  it  is 
considered  in  the  best  interest  of  the 
Government,  the  Commander,  USARCS, 
or  the  chief  of  a  command  claims 
service,  may  grant  authority  to  deviate 
from  the  specific  requirements 
contained  in  this  part  in  a  particular 
investigation,  except  as  to  procedures 
that  are  based  on  statute  or  have  the 
force  of  law. 

(b)  Information  from  other 
investigations. 

(1)  Tne  investigator  should  obtafn  a 
copy  of  the  report  of  any  prior 
investigation  that  was  made  for 
purposes  other  than  claims;  for 
example — 

(i)  Police  reports. 

(ii)  Line  of  duty  reports. 

(iii)  AR  15-6  investigatioiK. 

(iv)  Reports  of  survey. 

(v)  IG  investigations. 

(vi)  Safety  investigations. 

(vii)  Government  contractor 
investigations. 

(viii)  Investigations  by  other 
govermnental  agencies  such  as  National 
Transportation  Safety  Board;  Food  and 
Drug  Administration:  Center  for  Disease 
Control;  Bureau  of  Alcohol,  Tobacco, 
and  Firearms;  and  Consimier  Product 
Safety  Commission. 

(2)  While  such  an  investigation  may 
not  be  adequate  for  claims  and  litigation 
purposes,  it  may  contain  evidence  and 
leads  of  value  to  the  investigator.  If  the 
report  of  the  prior  investigation  contains 
diagrams,  photographs,  or  witness 
statements,  it  is  not  necessary  for  the 
investigator  to  cover  the  same  groimd. 
Copies  of  such  items  may  be  made  and 
included  in  the  claims  investigation. 
Generally,  however,  it  wrill  be  necessary 
for  the  investigator  to  obtain  more 
complete  statements  from  witnesses. 
This  is  especially  true  for  statements  in 
medical  quality  assurance  reports  and 
reports  of  Army  accidents  prepared  by 
Army  safety  personnel,  as  there  are 
regulatory  restrictions  on  the  use  of 
these  statements  in  connection  with 
claims  and  litigation.   • 

(3)  When  military  records  fail  to 
confirm  the  occurrence  of  a  traffic 
accident  upon  which  a  claim  is  based, 
or  substfintial  doubt  arises  regarding  the 
nature  or  extent  of  the  actual  damages 
or  injuries  allegedly  sustained,  claims 
authorities  should  contact  the  Bureau  of 
Motor  Vehicles  of  the-appropriate  State 
or  municipality  to  ascertain  wdiether  an 
accident  report  of  the  incident  is  a 
matter  of  record  and,  if  so,  a  copy  of 
such  report  should  be  obtained. 
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(c)  Statements  of  witnesses.  Perhaps 
the  most  important  phase  of  an 
investigation  is  the  securing  of 
statem«its  from  available  witnesses, 
including  the  claimant  and  persons 
associated  with  him  or  her.  for  example, 
persons  riding  in  the  vehicle.  The 
claims  investigator  may  take  the 
unsworn  statements  of  a  witness  or  may, 
if  the  statement  is  satisfactory  for  claims 
purposes,  use  a  statement  secured  by 
another  investigator. 

(d)  Photograpns  and  diagrams.  Claims 
investigators  should  have  camenis  and 
obtain  photographs  and  diagrams  to 
describe  the  scene  of  incidents  that  they 
investigate.  Photographs  and  drawings 
should  indicate  when  taken  or  made 
and  bn^whom. 

(e)  Claims  requiring  information  of  a 
specialized  nature.  Depending  on  the 
nature  of  the  incident,  the  investigator 
must  decide  on  the  specialized  natuie  of 
evidence  that  will  be  required.  In  this 
regard,  reference  should  be  made  to  DA 
Pam  27-162  wherein  specific  items  of 
information  and  documentation 
required  for  various  categories  of 
incidents  are  listed.  Sufficient 
docxmientation  of  property  losses  or 
damages  and  personal  injury  or  death 
should  be  obtained.  Technical  advice 
and  assistance  will  be  furnished  by 
other  DA  agencies  such  as  the  Tank  and 
Automotive  Command  or  the  Army 
Safety  Center  for  vehicular  accidents,  or 
the  Army  Aviation  Reserve  Board  and 
the  Corpus  Christi  Army  Depot  for 
aircraft  accidents. 

(f)  Completion  of  investigation.  Upon 
completion  of  the  investigation,  the 
investigator  must  carehil^  review  the 
report  to  ascertain  whether  all  pertinent 
information  has  been  included  and 
inconsistencies  reconciled.  The  review 
should  take  into  consideration  the 
following  questions:  Is  the  report  of 
investigation  complete  enou^  to  enable 

,  the  approving  authority  to  decide  how 
the  incident  occurred?  On  whom  does 
the  responsibility  for  the  incident  rest? 
What  is  the  extent  of  any  loss  or  damage 
suffered?  In  the  ordinary  case,  if  the 
investigator  has  included  in  the  report 
all  information  pertaining  to  the 
"what."  "who."  "where."  "when,"  and 
"how"  of  the  occurrence,  the 
information  needed  by  those  who  must 
decide  the  claim  will  be  satisfied. 

Claims  Receipt  and  Disposition 

§536.20    Presentation. 

(a)  Who  may  present  (1)  A  claim  may 
be  presented  by  the  owner  of  the 
property,  or  in  the  owno-'s  name  by  a 
duly  authorized  agent  or  legal 
representative.  As  used  in  &s 
•  regulation  an  owner  includes  the 
following: 


(i)  For  reel  prc^rty.  The  moitg^or, 
or  the  mortgagee,  if  he  or  she  can 
maintain  a  cause  of  acticm  in  the  local 
courts  involving  a  twt  to  that  specific 
property.  When  notice  of  divided 
interests  in  real  property  is  received,  the 
claim  should,  if  feasible,  be  treated  as  a 
single  claim  or  a  release  from  all 
interests  must  be  obtained. 

(ii)  For  personal  property.  A  bailee, 
leasee,  mortgagee,  and  conditional 
vendor,  or  others  having  title  for 
purposes  of  security  only,  are  not  proper 
claimants  unless  specifically  authorized 
in  the  subpart  in  question.  If  more  than 
one  party  has  an  interest  in  the 
property,  all  must  join  in  the  claim  or 
a  release  from  all  interests  must  be 
obtained. 

(2)  A  claim  for  personal  injury  may  be 
presented  by  the  injured  person  or  by  a 
duly  authorized  agent  or  legal 
representative. 

(3)  A  claim  based  on  death  may  be 
presented  by  the  executor  or 
administrator  of  the  deceased's  estate,  or 
by  any  person  detomined  to  be  legally 
or  beneficially  entitled.  The  amount 
allowed  will,  to  the  extent  practicable, 
be  apportioned  among  the  beneficiaries 
in  accordance  with  the  law  applicable  to 
the  incident. 

(4)  A  claim  for  medical,  hospital,  or 
burial  expenses  may  be  presented  by 
any  person  who  by  reason  of  family 
relationship  has.  in  fact,  incurred  the 
expenses  for  which  the  claim  is  made. 
For  claims  cognizable  under  the 
provisions  of  the  FTCA,  see  subpart  D. 
(See  §  536.86  for  restrictions  on  damages 
allowable  in  claims  involving  death  or 
personal  injury  under  the  Act  of  9 
October  1962  (10  U.S.C.  2737).) 

(5)  A  claim  presented  by  an  agent  or 
legal  representative  will  be  made  in  the 
name  of  the  claimant  and  signed  by  the 
agent  or  legal  representative  showing 
his  or  her  title  or  capacity.  Where  a 
claim  is  presented  by  an  agent  or  legal 
representative — 

(i)  Written  evidence  of  the  authority 
of  the  agent  or  legal  representative  to 
act,  such  as  a  power  of  attorney,  is 
reouired,  or 

(ii)  Where  the  authority  is  conferred 
by  State  statute,  a  citation  to  that  statute 
is  required-  (See  DA  Pam  27-182. 
appendix  H,  section  I.  paragraph  14-2; 
see  also  §  536.21  for  additional 
reouirements  relating  to  settlements.) 

(6)  A  claim  normally  will  include  all 
damages  that  accrue  by  reason  of  the 
incident  Where  the  same  claimant  has 
both  a  claim  for  damage  to  or  loss  of 
property  and  a  claim  for  personal  injury 
or  claim  based  on  death  arising  out  of 
the  same  incident,  each  of  the  forgoing 
or  any  combination  of  them  ordinarily 
represent  only  an  integral  part  of  a  - 


single  claim  or  cause  of  action.  Under 
subparts  C  throu^  J  of  this  part,  a  single 
claimant  is  entitled  to  be  compensated 
only  one  time  for  all  damages  or  injuries 
arising  out  of  an  incident 

(b)  Subrogation.  A  claim  may  be 
presented  by  the  subrogee  in  his  or  her 
own  name  if  authorized  by  the  law  of 
the  place  where  the  incident  giving  rise 
to  the  claim  occurred,  provided 
subrogation  is  not  baired  by  the  portion 
of  this  part  applicable  to  the  type  of 
claim  involved. 

(1)  The  claims  of  the  subrogor 
(insured)  and  subrogee  (insurer)  for 
damages  arising  out  of  the  same 
incident  constitute  separate  claims  and 
it  is  permissible  for  the  aggregate  of 
such  claims  to  exceed  the  monetary 
jurisdiction  of  the  approving  or 
settlement  authority. 

(2)  A  subrogor  and  a  subrogee  may  file 
a  claim  jointly  or  individually.  A  fully 
subrogated  claim  will  be  paid  only  to 
the  subrogee.  Whether  a  claim  is  fiilly 
subrogated  is  a  matter  to  be  determined 
by  local  law.  Some  jurisdictions  permit 
the  property  ovmer  to  file  for  property 
damage  even  though  he  or  she  has  been 
compensated  for  the  repairs  by  his  or 
her  insurer.  In  such  instances  a  release 
should  be  obtained  from  both  parties  in 
interest  or  be  released  by  both  of  them. 
The  approved  payment  in  a  joint  claim 
will  be  by  joint  check  that  will  be  sent 
to  the  subrogee  unless  both  parties 
specify  otherwise.  If  separate  claims  are 
filed,  payment  will  be  by  check  issued 
to  each  claimant  to  the  extent  of  his  or 
her  undisputed  interest 

(3)  Where  a  claimant  has  made  an 
election  and  accepted  workmen's 
compensation  benefits,  both  statutory 
and  case  law  of  the  jurisdiction  should 
be  scrutinized  to  determine  to  what 
extent  the  claim  of  the  injured  party 
against  third  parties  has  been 
extinguished  by  acceptance  of 
compensation  benefits.  While  it  is 
infrequent  that  the  daim  is  fully 
extinguished  and  where  it  is  not,  the 
only  proper  party  claimant  is  the 
workmen's  compensation  carri«'.  Evoi 
where  the  injured  party's  claim  has  not 
be«i  fully  extinguished,  most 
jurisdictions  provide  that  the 
compensation  insurance  carrier  has  a 
lien  on  any  recovery  from  the  third 
party  and  no  settlement  should  be 
reached  without  approval  by  the  carrier 
where  required  by  local  law  (19 
American  Law  Repcvts  (ALR)  766. 
supplemented  by  27  ALR  493,  37  ALR 
838,  67  ALR  249, 88  ALR  665,  and  106 
ALR  1040).  Also,  claims  from  the 
workmen's  compensation  carrier  as 
subrogee  or  otherwise  will  not  be 
considered  payable  where  the  United 
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States  has  paid  the  premiums,  directly 
or  mdirectly  for  tiie  worionen's 
compensation  insurance.  Applicable 
umtract  provisions  holding  tne  United 
States  harmless  should  be  used. 

(4)  Whether  medical  payments  paid 
by  an  insurer  to  its  insiued  can  be 
subrogated  depends  on  local  law.  Some 
jurisdictions  prohibit  these  claims  to  be 
submitted  by  the  insurer 
notwithstamiing  a  contractual  provision 
providing  for  subrogation.  Therefore, 
local  law  should  be  researched  prior  to 
deciding  the  issue,  and  claims 
forwarded  to  higher  headquarters  for 
adjudication  should  contain  the  results 
of  said  research.  Such  claims,  where 
prohibited  by  State  law,  will  also  be 
barred  by  the  Antiassignment  Act.  (See 
paragraph  (c)  of  this  section). 

(5)  Care  will  be  exercised  to  require 
insurance  disclosure  consistent  with  the 
type  of  incident  generating  the  claim. 
Every  claimant  will,  as  a  part  of  the 
claim,  make  a  written  disclosure 
concerning  insurance  coverage  as  to — 

(i)  The  name  and  address  of  every 
msurer, 

(ii)  The  kind  and  amount  of 
insurance; 

(iii)  Policy  number; 

(iv)  Whether  a  claim  has  been  or  will 
be  presented  to  an  insiuer,  and  if  so.  the 
amount  of  such  claim;  and 

(v)  Whether  the  insurer  has  paid  the 
claim  in  whole  en*  has  indicated 
payment  will  be  made. 

(vi)  Each  subrogee  must  substantiate 
his  oriier  interest  or  right  to  file  a  claim 
by  appropriate  documentary  evidence 
and  shouid  support  the  claim  as  to 
liability  and  measure  of  damages  in  the 
same  manner  as  required  of  any  other 
claimant.  Documentary  evidence  of 
payment  to  subrcMor  does  not  constitute 
evidence  either  of  liability  of  the 
Government  or  of  the  amount  of 
damages.  Approving  and  settlement 
authorities  will  make  independent 
determinations  upon  the  evidence  of 
record  and  the  law. 

(vii)  Subrogated  claims  are  not 
cocnizable  under  subparts  E,  J  or  K. 

(c)  TransfiBr  and  assignments. 

(1)  Except  as  they  occur  by  operation 
of  law  or  after  a  voucher  for  the 
payment  has  been  issued,  imless  within 
the  exceptions  set  forth  by  statute  (31 

U  S.C  3727  and  AR  37-107),  die 
following  are  null  and  void: 

(i)  Every  purported  transfer  or 
assignment  of  a  claim  against  the  United 
States,  or  of  any  part  of  or  interest  in  a 
claim,  whether  absolute  or  conditional. 

(ii)  Every  power  of  attorney  or  other 
purported  authority  to  receive  payment 
of  all  or  part  of  any  such  claim. 

(2)  The  purposes  of  the 
Antiassignment  Act  are  to  eliminate 


influence  from] 
against  the 

(3)  hi  gener 
voluntary  assig 
the  exception 
assignments  ml 


becomes  subr 
claimant  upon  { 
damage  claim.  < 
subrogated  cl 


multiple  paymf  nt  of  claims,  to  cause  the 
United  States  te  deal  only  with  original 
parties,  and  to  prevent  persons  of 

purchasing  claims 

ed  States. 

I  this  statute  prohibits 
aents  of  claims  with 

f  transfers  or 

,  le  by  operation  of  law. 
The  operation  qf  law  exception  has  been 
held  to  apply  to  claims  passing  to 
assignees  because  of  bankruptcy 
proceedings,  alignments  for  the  benefit 
of  creditors,  co^rate  liquidations, 
consolidations  or  reorganizations,  and 
where  title  passes  by  operation  of  law  to 
heirs  or  legatee!  i.  Subrogated  claims  that 
arise  under  a  st  itute  are  not  barred  by 
the  Antiassigni]  lent  Act.  For  example, 
subrogated  wor  onen's  compensation 
claims  are  cogn  zable  when  presented 
by  the  insurer. 

(4)  Subrogate  1  claims  that  arise 

Eursuant  to  coixractual  provisions  may 
B  paid  to  the  subrogee  if  the  subrogated 
claim  is  recognized  by  State  statute  or 
decision.  For  example,  an  insurer  under 
an  automobile  insurance  policy 

Bted  to  the  rights  of  a 
Payment  of  a  property 
•enerally,  such 
^s  are  authorized  by 
State  law  and  aje  therefore  not  barred  by 
the  Antiassignment  Act. 

(5)  Before  cla  ms  are  paid,  it  is 
necessary  to  de  ermine  whether  there 
may  be  a  valid  fubrogated  claim  under 
Federal  or  State  statute  or  subrogation 
contract  held  valid  by  State  law.  If  there 
may  be  a  valid « ubrogated  claim 
forthcoming,  pt  yment  should  be 
withheld  for  Uii  s  portion  of  the  claim. 
If  it  is  deteimln  id  that  claimant  is  the 
only  proper  par  y.  full  setUement  is 
authorized. 

(d)  Action  by  claimant.  (1)  Form  of 
claim,  (i)  The  ci  limant  will  submit  his 
or  her  claim  usipg  authorized  official 
forms  whenevet  practicable.  A  claim  is 
filed  only  wheniUie  vital  elements  (see 
Appendix  B  to  ihis  part)  have  been 
supplied  in  wrifing  by  a  person 
authorized  to  present  a  claim  (paragraph 
(a)  of  this  sectioii)  unless  the  claim  is 
cognizable  undfr  a  subpart  that 
specifies  otherwrise. 

(ii)  A  claim  may  be  amended  by  the 
claimant  at  any  time  prior  to  final 
agency  acticm  a  prior  to  the  exercise  of 
the  claimant's  a  >tion  under  28  U.S.C 
2675(a).  I 

(2)  Signature^ 

(i)  The  claim  and  all  other  papers 
should  be  signeA  in  ink  by  the  claimant 
or  his  or  her  duly  authorized  agent. 
Such  signatures|will  include  the  first 
name,  middle  initial,  and  surname.  A 
married  woman^should  sign  her  claim 


in  her  given  name;  for  example,  "Mary 
A.Doe." 

-  (ii)  Where  the  claimant  is  represented, 
the  supptHling  evidence  required  by 
paragraph  (a)(5)  of  this  section  will  be 
requked  only  if  the  claim  is  signed  by 
the  agent  or  legal  representative. 
However,  in  afi  cases  in  which  a 
claimant  is  represented,  the  name  and 
address  of  the  representative  will  be 
included  in  the  file  together  with  copies 
of  all  correspondence  and  records  of 
conversations  and  other  contacts 
maintained  and  included  in  the  file. 
Frequently,  these  records  are 
determinative  as  to  whether  the  statute 
of  limitations  has  been  tolled. 

(3)  Presentation.  The  claim  must  be 
presented  to  the  commanding  officer  of 
the  unit  involved;  the  legal  office  of  the 
nearest  Army  post.  camp,  or  station:  or 
other  military  establishment  convenient 
to  the  claimant.  In  a  foreign  country 
where  no  appropriate  commander  is 
stationed,  the  claim  may  be  submitted  to 
any  attache  of  the  U.S.  Armed  Forces. 
(See  AR  1-75.)  Claims  arising  overseas 
which  are  cognizable  under  Article  Vm 
of  the  Agreement  Regarding  the  Status 
of  Forces  of  Parties  to  the  North  Atlantic 
Treaty.  Treaty  of  Mutual  Cooperation 
and  Security  Between  the  United  States 
of  America  and  Japan  Regarding 
Facilities  and  Areas  and  the  Status  of 
United  States  Armed  Forces  in  Japan  or 
other  similar  treaty  or  agreement  are 
filed  with  designated  claims  officials  of 
the  receiving  State. 

(e)  Evidence  to  be  submitted  by 
claimant.  The  claimant  should  submit 
the  evidence  necessary  to  substantiate 
his  or  her  claim.  It  is  essential  that 
independent  evidence  be  submitted  that 
will  substantiate  the  correctness  of  the 
amount  claimed. 

(f)  Statute  of  limitations.  (1)  General. 
Each  statute  available  to  the  DA  for  the 
administrative  settlement  of  claims, 
except  the  Maritime  Claims  Settlement 
Act  (10  U.S.C.  480^.  specifies  the  time 
during  which  the  rigbt  to  file  a  claim 
must  be  exercised.  These  statutes  of 
limitations,  which  are  jurisdictional  in 
nature,  are  not  subject  to  waiver  unless 
the  statute  expressly  provides  for 
waiver.  Specific  information  concerning 
the  period  for  filing  imder  each  statute 
is  contained  in  the  appropriate 
implementing  subpart  of  this  part. 

(2)  When  a  claim  accrues.  A  claim 
accrues  on  the  date  on  which  the 
alleged  wrongful  act  or  omission  results 
in  an  actionable  injury  or  damage  to  the 
claimant  or  his  or  her  decedent. 
Exceptions  to  this  general  rule  may  exist 
where  the  claimant  does  not  know  of 
the  injury  or  damage,  or  does  not  know 
the  cause  of  injury  or  damage.  In  those 
cases,  the  claim  accrues  when  the 
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injured  party,  or  someooe  acting  on  his 
or  her  behalf,  knows  or  should  know 
about  both  the  existence  and  cause  of 
the  injury.  Howeva*.  this  exception  does 
not  apply  when,  at  a  later  time,  he  or 
she  discovers  that  the  acts  inflicting  the 
injury  may  constitute  medical 
mali»actice.  (See  United  States  v. 
Kubrick.  444  U.S.  Ill,  100  S.  Q.  352 
(1979).)  The  discovery  rule  is  not 
limited  to  medical  malpractice  claims;  it 
has  been  applied  to  diverse  situations 
involving  violent  death,  chemical  and 
atomic  testing,  and  erosicMi  and 
hazardous  work  environment  In  claims 
for  indemnity  or  contribution  against 
the  United  States,  the  accrual  date  is  Uie 
time  of  payment  for  which  indemnity  is 
sought  or  on  which  contribution  is 
based. 

(3)  Effect  of  infancy,  incompetency,  or 
the  filing  of  suit.  The  statute  of 
limitations  for  administrative  claims  is 
not  tolled  by  infancy  or  incompetoacy. 
Likewise,  the  statute  of  limitations  is 
not  tolled  for  purposes  of  filing  an 
administrative  claim  by  filing  of  a  suit 
based  upon  the  same  incident  in  a 
Federal,  State,  or  local  court  against  the 
United  States  or  other  parties.  (For  the 
effect  of  filing  an  administrative  claim 
with  an  agency  other  than  the  Army,  see 
§  536.53(b}.  §  536.77(b)  and  (c)  and 
536.102) 

(4)  Amendment  of  claims.  A  claim 

'  may  be  amended  by  the  claimant  at  any 
time  pricH*  to  final  agency  action  or  prior 
to  the  exercise  of  the  claimant's  option 
under  28  U.S.C  2675(a).  A  claim  may  be 
amended  by  changing  the  amount,  the 
bases  of  liability,  or  elements  of 
damages  concerning  the  same  incident. 
Parties  may  be  added  only  if  tiie 
additional  party  could  have  filed  a  joint 
claim  initially  in  paragraph  (a)(1)  of  this 
section.  If  tiie  adi^tional  party  had  a 
separate  cause  of  action,  his  or  her  claim 
may  not  be  treated  as  an  amendment  but 
only  as  a  separate  claim  and  is  thus 
barred  if  the  statute  of  limitations  has 
run.  Fot  example,  if  a  claim  is  timely 
filed  on  behalf  of  a  minor  for  personal 
injuries,  a  subsequent  claim  by  a  parent 
for  loss  of  services  is  considered  a 
separate  claim  and  is  btcrred  if  it  is  not 
filed  prior  to  the  running  of  the  statute 
of  limitations.  Another  example  is 
where  a  separate  claim  is  filed  for  loss 
of  services  or  consortium  by  a  spouse 
arising  out  of  injuries  to  the  husband  or 
wife  of  the  claimant.  On  the  other  hand, 
if  a  claim  is  timely  filed  by  an  insured 
for  the  deductible  portion  of  his  or  her 
propoty  damage,  a  subsequent  claim  by 
the  insurer  based  on  payment  of 
property  damage  to  its  insured  may  be 
filed  as  an  amendment  even  though  the 
statute  of  limitations  has  run,  imless 


final  action  has  been  taken  on  the . 
insured's  claim. 

(5)  Date  of  receipt  stops  the  running 
of  the  statute.  In  compiling  the  time  to 
determine  vtdiethCT  the  period  of 
limitation  has  expired,  exclude  the  first 
day  and  include  the  last  day.  except 
when  it  &IIs  on  a  nonwOTkday  such  as 
Saturday,  Sunday,  or  a  legal  hoUday,  in 
which  case  it  is  to  be  extended  to  the 
next  workday. 


§536.21    DtoportMoB 

(a)  General.  When  a  claim  is  received, 
the  date  and  the  designation  of  the 
receiving  command  or  office  will  be 
stamped  or  otherwise  noted  on  all 
copies.  If  the  receiving  command  or 
office  is  not  responsible  for  the 
investigation,  the  claim  will  be 
transmitted  to  the  claims  office  of  the 
command  or  installation  concerned. 

(b)  By  the  command  concerned. 
Following  completion  of  the  claims 
investigation,  the  command  claims 
service  or  claims  office  responsible  for 
the  claim  may  take  the  following  actions 
on  all  claims  other  than  those  for  which 
USARCS  has  exclusive  jurisdiction  (see 
§536.21(0)). 

(1)  If  the  claim  is  of  a  type  and 
amoimt  witiiin  the  jurisdiction  of  the 
claims  office  of  the  command  concerned 
and  the  claim  in  meritorious  in  the 
amount  claimed,  it  will  be  approved 
and  paid. 

(2)  If  a  claim  in  an  amount  in  excess 
of  the  monetary  jurisdiction  of  the 
claims  office  is  m^torious  in  a  lesser 
amount  within  its  jurisdiction,  the  claim 
may  be  approved  fcM-  payment  provided 
the  amount  offered  is  accepted  by  the 
claimant  in  settlement  of  the  claim. 

(3)  If  the  claim  is  not  of  a  type  within 
the  jurisdiction  of  the  claims  office,  or 
if  the  claimant  will  not  accept  an 
amoimt  within  its  jurisdiction,  the  claim 
with  suppcHting  papers  and  a 
recommendation  few  apprt^Hiate  action 
will  be  forwarded  to  the  next  highor 
claims  authority.  Any  personnel  claim 
forwarded  to  a  higho-  authority  for 
settlement  wri  11  be  accranpanied  by  a 
memorandum  of  opinion.  Prior  to 
forwarding  any  tort  claim,  die  USARCS 
AAO  must  be  consulted  and  a  joint 
decision  reached  aa  whether  a 
memorandum  of  opinion  must  be 
submitted. 

(4)  If  the  claim  is  determined  to  be  not 
meritorious,  it  will  be  disapproved 
provided  the  claims  office  has 
settlement  authority  for  claims  of  the 
type  and  amount  involved.  If  the  type 
and  amount  of  the  claim  requires  d^iial 
by  higher  authority,  the  claim  will  be 
forwarded  through  claims  channels  to 
the  appropriate  authority  accompanied 
by  a  claims  memorandum  of  opinion 


recommending  denial.  Prior  to  the 
disapproval  of  a  claim  under  a 
particular  statute,  a  careful  review 
should  be  made  to  ensure  that  the  claim 
is  not  properly  payable  under  a  difierent 
statute  or  on  another  basis. 

(c)  Claims  within  the  exclusive 
jurisdictiMi  of  USARCS.  AuUiority  to 
settle  the  type  of  claims  Usted  below  has 
not  been  delegated  below  USARCS. 
Command  cMm  services  or  area  claims 
offices  receiving  these  types  of  claims 
will  investigate  them  in  accordance 
with  this  regulation  and  guidance  from 
USARCS.  Regardless  of  the  amount 
claimed,  a  mirror  copy  of  the  claims 
will  be  sent  to  Tort  Claims  Division, 
USARCS  immediately  on  receipt.  Once 
the  investigation  is  complete,  the  files 
on  these  claims  should  be  forwarded 
directly  to  USARCS  and  a  memorandum 
of  opinion  recommending  dispositicm. 

(1)  Claims  arising  in  the  United  States 
out  of  the  actions  of  members  of  the 
force  or  civilian  component  of  a  NATO 
nation  or  headquarters  (subpart  G, 
statutory  authority). 

(2)  Maritime  claims  for  or  against  the 
Army  other  than  those  arising  overseas 
within  the  jurisdiction  of  a  command 
claims  service  or  those  within  the 
jurisdiction  of  Corps  of  Engineers  and 
other  specially  designated  claims  offices 
(See  subpart  H). 

(3)  Claims  based  on  the  denial  of  a 
security  clearance  by  the  government  to 
civilian  employee  of  defense  contractors 
(DODD  5220.6.  section  10.  paragraph  C). 

(4)  Claims  by  the  U.S.  Postal  Service 
against  the  MiUtary  Postal  Service 
Agency. 

(5)  In  areas  where  the  FTCA  is 
applicable,  any  claim  except  those 
under  subpart  K,  arising  out  of  an 
accident  involving  a  POV  driven  by  a 
member  of  the  Army,  or  by  ARNG 
personnel  defined  in  subpart  F,  based 
on  an  allegation  that  the  POV  travel  was 
within  the  scope  of  employment.  On 
these  claims  the  memorandum  of 
opinion  will  include  a  specific 
discussion  on  the  issue  of  scope  of 
emplojrment  under  apphcable  law  (See 
chapters  4  and  5,  AR  27-40). 

(d)  Mirror  file  requirement.  In 
addition  to  the  claims  listed  in  536.21, 
USARCS  is  responsible  for  monitoring 
the  investigation  and  settling  the 
following  claims.  A  copy  of  these  claims 
and  of  any  claims  listed  in  paragraph  (c) 
of  this  section,  will  be  forwarded 
immediately  on  receipt  to  the 
Commander,  USARCS,  ATTN:  JACS- 
TCD. 

(1)  A  case  that  must  be  brought  to  the 
attention  of  the  Department  of  Justice  in 
accordance  with  The  Attorney  General's 
Regulations  (DA  Pam  27-162,  appendix 
H). 
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(2)  Any  FTCA,  MCA,  or  other  tort 
claim  in  which  iba  amoxuA  claimed 
exceeds  $25,000. 

(3)  FTCA,  MCA  or  other  tort  claims 
arising  out  of  an  incident  if  the 
combined  amoimts  of  the  claims  exceed 
$25,000. 

(4)  A  claim  within  the  exclusive 
jurisdiction  of  USARCS  (see  paragraph 
(c)  of  this  section).  The  field  claims 
office  will  provide  USARCS  duplicates 
of  all  correspondence,  records  and 
documents  relevant  to  the  investigation 
and  processing  of  the  claim  as  they  are 
added  to  the  file.  Direct  liaison  and 
correspondence  between  USARCS  and 
the  field  claims  authority  is  authorized 
and  encouraged  on  these  and  all  claims. 
In  addition,  heads  of  area  claims  ofBces 
in  CONUS  will  advise  the  action  officer 
at  Tort  Claims  Division.  USARCS  who 
is  responsible  for  their  geographic  area 
of  all  potential  claims  like^  to  meet  the 
criteria  in  this  paragraph  or  in 
paragraph  (c)  of  this  section,  and  will 
forward  a  copy  of  the  investigation  file 
to  USARCS  on  request. 

(e)  By  higher  settlement  authority.  A 
higher  claims  settlement  authority  may 
take  action  with  respect  to  a  claim  in  the 
same  manner  as  the  initial  claims  office. 
However,  if  it  is  determined  that  any 
further  attempt  to  settle  the  claim  would 
be  unwarranted,  the  claim  will  be 
forwarded  to  the  Commander,  USARCS. 
with  recommendations. 

(f)  Claims  not  cognizable  imder 
subparts  C  through  L.  If  a  claim  is 
determined  not  to  be  cognizable  under 
this  regulation,  reference  to  DA  Pam  27- 
162,  chapter  8  may  reveal  a  basis  for 
compensation  or  consideration  by 
another  agency.  If  so,  the  claimant  will 
be  so  advised.  If.  after  investigation,  it  . 
appears  that  the  claim  may  not  be 
settled  under  any  law  or  regulation,  the 
claim,  the  related  file,  and  a 
memorandum  of  opinion  will  be 
forwarded  through  claim  channels  to 
the  Commander,  USARCS. 

(g)  Blast  damage  claims.  All  claims 
cognizable  imder  subparts  C,  D  and  F 
which  are  based  on  damage  to  or  loss  of 
property  due  to  explosions  (for  example, 
artillery  firing,  aerial  bombing,  or 
demolition  of  explosives)  will  be  sent 
through  USARCS  to  U.S.  Army  Ballistic 
Research  Laboratories  (USABRL), 
Aberdeen  Proving  Groimds.  MD  21005- 
5055,  for  a  technical  opinion  prior  to 
settlement.  See  DA  Pam  27-162,  chapter 
5.  section  IX. 

S  53ft.22    Claims  memorandum  of  opinion, 
(a)  Tort  Claims  memorandum.  Unless 
otherwise  agreed  between  the  USARCS 
AAO  and  the  area  claims  office  (see 
section  536.21(b)(1).  the  contents  and 


arrangement  of  me  Twt  Claims 
memorandum  iw  iU  be  as  follows: 
(1)  Part  I.  Ideo  tif^g  data, 
(i)  Name,  add  ess,  and  social  security 
number  of  all  cl  imants/plaintiffs. 

(ii)  Name,  adc  ress,  and  telephone 
number  of  atton  ey. 
(iii)  Dats  and  place  of  incident, 
loimtofdaim/ad 
laint. 
intence)  description  of 


(iv)  Date  and 
damnum  of  co: 

(v)  Brief  (one 
claim/case. 

(vi)  Actual  or 


.    .  potential  companion 

claims  (natiire  a  id  status). 

(2)  Pari  n.  Juri  idiction.  Discuss 
applicable  statu4e(s),  whether  the  claim 
was  timely  and  iroperly  filed,  and  other 
jurisdictional  matters. 

(3)  Part  m.  Faets.  Provide  a  complete 
statement  of  theifacts  upon  which  the 
claim  and  any  defense  thereto  are 
predicated.  In  each  instance  in  which  a 
liact  is  supporteq  by  documents  or 
witness  statements  in  the  file, 

ithetical  references 
ito  the  statement  of 
iphs  with  descriptive 
used  if  appropriate,  for 
iimd  facts  or  facts  about 


appropriate  p 
will  be  inserted 
facts.  Subparaj 
headings  will 
example,  ba 
the  incident. 
(4)  Part  IV 
related  to  liabili 
law  with  applic 


lal  analysis.  List  issues 
and  the  controlling 

,  le  citations. 
Subparagraphs  vjrith  descriptive 
headings  will  bejused  as  appropriate 
and  necessary,  f  tr  example,  law 
controlling  factu  al  issues,  factual  bases 
for  claim  as  relal  ed  to  issues  (duty, 
proximate  cause  ,  defenses,  existence  of 
joint  tortfeasors.  If  the  claim  is  barred  by 
a  jurisdictional  (  efense,  for  example, 
Feres,  Federal  Ei  aployees  Compensation 
Act,  statute  of  lii  litations.  this  matter 
will  be  discusse(  separately.  The 
position  on  liabi  ity  will  be  stated  at  the 
end  of  the  sectio  i. 

(5)  Part  V.  Dai  lages.  Discuss  the 
following  in  the  arder  listed  under 
appropriate  subl  eadings  as  necessary: 
Who  can  claim  i  nder  applicable  law. 
for  example,  wrc  ngful  death; 
description  of  in  uries  and  treatment; 
description  of  pi  Dperty  loss  and  proof 
thereof;  types  of  special  damages  (such 
as,  loss  of  eamin  ;s,  loss  of  services,  past 
and  future  care);  type  and  nature  of  non-. 
economic  or  gen  sral  damages  (use  a 
summary  in  tabu  lar  form,  as  necessary, 
for  special  and  g  sneral  damages);  effect 
of  diminished  lii  bility  on  the  value  of 
the  claim;  effect  )f  subrogation. 

(6)  Part  VI.  Pre  posed  settlement  or 
action.  Discuss  a  ly  proposed  structured 
settlement.  Disci  ss  any  prior  offers,  or 
negotiations  and  status.  If  a  denial  or 
final  offer  is  indicated,  so  state. 

(7)  Part  VII.  Re  commendation. 

(8)  Part  VIII.  Elpcument  and  witness 
list. 


(i)  The  witness  list  will  include  the 
name.  SSAN,  telephone  number,  and 
present  and  permanent  address  for  each 
witness  or  medical  reviewer. 

(ii)  Identi^  each  document  in  the  file. 

(iii)  For  all  medical  malpractice 
claims,  attach  DD  Form  2526  (Case 
■  Abstract  for  Malpractice  Claims)  as  an 
enclosure.  (See  paragraph  (c)  of  this 
section  for  additional  instructions.) 

(9)  Part  IX.  Responses  to  pleadings 
(for  claims  in  litigation  only). 

(i)  Proposed  answer. 

(ii)  Defenses. 

(iii)  Counterclaims. 

(iv)  Crossclaims. 

(v)  Dispositive  motions  (identify  and 
Ust). 

(b)  Pefsonnel  Claims  memorandiun. 
See  §  536.168  for  instructions  on 
preparing  a  Personnel  Claims 
memorandum. 

(c)  Case  abstract  for  malpractice 
claims.  On  all  dental  and  medical 
malpractice  claims,  claims  JAs  will 
attach  DD  Form  2526  (Case  Abstract  for 
Malpractice  Claims)  to  all  memoranda 
prepared  under  paragraph  (a)  of  this 
section,  and  forward  to  USARCS. 
Claims  JAs  will  also  submit  this  form  to 
USARCS  on  all  dental  and  medical 
malpractice  claims  settled  or  denied 
within  their  local  authority.  When  a 
claim  is  transferred  to  USARCS  without 
a  forwarding  memorandiun  prepared 
under  paragraph  (a)  of  this  section.  DD 
Form  2526  must  still  be  completed  and 
forwarded  within  60  days  after  the 
medical  records  are  available  for  review 
by  the  MTF/DTF  risk  manager  (RM). 

(1)  Claims  JAs/MCJAs  will  coordinate 
the  completion  of  the  form  pertaining  to 
the  Standard  of  Care,  Diagnoses,  £ind 
Procedures  with  the  MTF/DTF  RM  or 
the  RM's  designee.  If  the  RM  does  not 
provide  this  information,  claims  JAs/ 
MCJAs  will  note  the  reason  and  submit 
the  form  to  USARCS.  The  sections 
pertaining  to  Provider  Information  and 
Type  of  Provider  and  Specialty  of  DD 
Form  2526  will  not  be  completed  on  the 
form  submitted  to  USARCS.  OTSG  will 
task  subordinate  commands  to  forward 
provider  information  on  settled  claims. 

(2)  Claims  JAs  are  required  to  submit 
one  DD  Form  2526  for  each  incident 
(course  of  treatment  or  nontreatment 
that  results  in  an  injury)  for  which  a 
claim  has  been  filed.  Cierivative  claims 
do  not  require  a  separate  report. 
However,  separate  reports  are  required 
when  claimants  allege  physical  injury  to 
more  than  one  claimant  (for  example,  an 
infant's  claim  for  brain  damage  as  a 
result  of  birth  trauma  and  a  mother's 
claim  for  physical  injury  caused  by  the 
delivery  would  require  two  reports). 
When  a  claimant  alleges  negligent 
medical  care  at  more  than  one  MTF/ 
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DTP.  USARCS  will  designate  the  claims 
JA  who  will  complete  the  DD  Form 
2526. 

(d)  Subsequent  action.  It  is  not 
necessary  for  each  claims  authority  who 
considers  the  claim  to  write  a  separate 
memorandum.  If  a  claims  approval  or 
settlement  authority  agrees  with  the 
memorandum  of  opinion  written  by 
another  authority,  he  or  she  can  adopt 
the  earlier  memorandum  by  merely 
stating  that  he  or  she  concurs  in  the 
adopted  memorandum  and  stating  the 
nature  of  the  action.  If  there  is 
disagreement,  in  whole  or  in  part,  with 
the  earlier  memorandum,  such 
disagreement  should  be  stated  and 
reasons  therefor  set  forth  in  a  separate 
memorandum  or  in  an  addendum.  The 
approval  or  settlement  authority  will 
personally  sign  the  action,  indicating 
position  title. 

§536^    Actions. 

The  following  actions  may  be  taken  as 
appropriate: 

fa)  'TFansmittal  of  the  claim  to  the 
appropriate  claims  office  for  proposed 
disposition. 

(d)  Disapproval  of  the  claim  provided 
the  person  signing  the  action  is  a 
settlement  authority.  (See  appendix  B  to 
this  part). 

(c)  Final  offer.  (See  appendix  B  to  this 
part). 

(d)  Approval  and  certification  of  the 
claim  for  payment. 

(1)  SF  1034  (PubUc  Voucher  for 
Purchases  and  Services  Other  Than 
Personal)  will  be  used  on  all  claims 
settled  under  this  part  except  claims 
settled  imder  subpart  D  which  will  be 
paid  utilizing  an  SF  1145  (Voucher  for 
Payment  Under  the  Federal  Tort  Claims 
Act).  (See  §  536.35(a)(1)  for  excepUons.) 

(2)  When  an  SF  1034  is  to  be  paid  by 
the  GAO.  the  certification  block  of  the 
SF  1034  will  not  be  signed  by  Army 
Officials.  GAO  officials  will  certify  any 
payment  made  by  that  agency.  (See 
§S36.35(a)(l)  for  exceptions.) 

(3)  Payment  of  a  clami  under  subpart 
D  in  excess  of  $2,500  is  obtained  by 
forwarding  necessary  documentation  to 
the  GAO.  Complete  information  on  the 
requirements  to  effect  such  payments 
are  set  forth  in  §  536.35(b).  Note  that  the 
approval  or  settlement  authority  signs 
only  the  approval  block  (lower  left)  of 
the  SF  1145  before  submitting  a  claim 
to  the  GAO  for  payment. 

(e)  Subsequent  action.  See  §  536.22(d). 

Liability  and  Quantum  Detenninations 

1536,24   Qemraiconsideraticnc. 

(a)  Liability.  In  the  adjudication  of  tort 
claims  arising  in  the  United  States,  the 
liability  of  the  United  States  generally  is 
determined  in  accordance  with  the  law 


of  the  state  or  country  where  the  act  or 
omission  occurred,  except  that  any 
conflict  between  local  law  and  an 
applicable  United  States  statute  will  be 
resolved  in  favor  of  the  latter.  However, 
in  claims  arising  in  foreign  countries, 
liability  may  be  based  in  whole  or  in 
part  on  local  law  or  as  otherwise 
provided  in  subpart  C  for  settlements  of 
claims  of  United  States  inhabitants 
arising  overseas  under  the  MiHtary 
Claims  Act.  (See  §  536.55(c).)  Where 
liability  is  not  clear  or  other  issues  exist, 
settlements  should  truly  reflect  the 
uncertainties  in  the  adjudication  of  such 
issues.  Compromise  settlements  are 
encouraged  provided  agreement  can  be 
reached  that  reflects  the  reduced  value 
.  of  the  damages  as  measured  against  the 
full  value  or  range  of  value  if  such 
uncertainties  or  issues  did  not  exist  and 
were  it  possible  for  the  claimant  to 
successfiilly  Utigate  the  claim. 

(b)  Quantum  exclusion.  The  costs  of 
filing  a  claim  and  similar  costs  (for 
example,  court  costs,  bail,  interest, 
inconvenience  expenses,  or  costs  of  long 
distance  telephone  calls  or 
transportation  in  connection  with  the 
preparation  of  a  claim)  are  not  proper 
quantum  elements  and  will  not  be 
allowed. 

(c)  Property  damage.  Property  damage 
compensable  under  the  tort  claims 
provisions  of  this  part  means  damage  to 
tangible  real  or  personal  property  (see 
glossary).  It  does  not  include  mere 
diminution  of  value  of  real  property 
unless  there  is  some  corresponding 
physical  damage  to  the  property,  nor 
does  it  include  damage  to  reputation, 
employment  rights  or  constitutional 
rights.  Other  remedies  may  be  available 
for  such  injuries  but  they  are  generally 
not  cognizable  under  the  FTCA,  MCA, 
FCA  or  the  Maritime  Claims  Settlement 
Act. 

§53«.25    Incident  to  service  exclusionary 
rule. 

(a)  General.  A  claim  for  {>ersonal 
injury  or  death  of  a  member  of  the 
armed  forces  of  the  United  States  or  a 
civilian  employee  of  the  United  States 
that  accrued  incident  to  his  or  her 
service  is  not  payable  under  this  part.  A 
property  damage  claim  that  accrued 
incident  to  the  service  of  a  member  of 
the  Armed  Forces  may  be  payable  under 
31  U.S.C.  3721  (subpart  K)  or  the  MCA 
(subpart  C),  depending  on  the  facts. 

(b)  Property  damage  claims.  A  claim 
for  damage  to  or  loss  of  personal 
property  of  a  claimant  who  is  within 
one  of  the  categories  of  proper  party 
claimants  listed  in  §  536.163.  which  is 
otherwise  cognizable  under  §  536.164, 
must  first  be  considered  thereunder.  If 
a  claim  is  not  clearly  compensable 


under  subpart  K,  and  it  arises  incident 
to  a  noncombat  activity  of  the  DA  or 
was  caused  by  a  negUgent  or  wrongful 
act  or  omission  of  military  personnel  or 
civilian  employees  of  DOD,  it  may  be 
cognizable  under  either  the  MCA  or  the 
FTCA.  The  claim,  if  meritorious  in  fact, 
will  probably  be  payable  under  one 
authorization  or  another  regardless  of 
whether  the  claim  accrued  incident  to 
the  service  of  the  claimant. 

(c)  Personal  injury  and  death  claims. 
(1)  Only  after  the  death  or  personal 
injury  has  been  determined  to  have  not 
been  incurred  incident  to  the  member's 
service  should  subparts  C  and  D  be 
studied  to  determine  which,  if  either, 
provides  a  proper  basis  for  settlement  of 
the  claim.  In  any  event,  the  rule  in  U.S. 
V.  Brooks.  176  F.2d  482  (4th  Cir.  1949) 
requiring  setoff  of  amounts  obtained 
though  military  or  veterans' 
compensation  systems  against  amounts 
otherwise  recoverable  will  be  followed 
Other  Government  benefits  funded  by 
general  Treasury  revenues,  not  by  the 
claimant's  contributions,  may  also  be 
used  as  a  setoff  against  the  settlement, 
for  example,  Overton  v.  United  States. 
619  F.2d  1299  (8th  Cir.  1980). 

(2)  As  the  incident  to  service  issue  is 
determinative  as  to  whether  this  type  of 
claim  may  be  processed 
administratively,  the  applicable  law  and 
facts  should  be  carefully  considered 
before  deciding  that  injury  or  death  was 
not  incident  to  service.  Such  claims  also 
are  often  difficult  to  settle  on  the  issue 
of  quantum  and  thus  more  likely  to  end 
in  litigation.  Moreover,  the  United 
States  may  well  elect  to  defend  the 
lawsuit  on  the  basis  of  the  incident  to 
service  exclusion  and  this  defense  could 
be  prejudiced  by  a  contrary 
administrative  determination  that  a 
service  member's  personal  injuries  or 
death  were  not  incident  to  service. 
Doubtful  cases  will  be  forwarded  to  the 
Commander,  USARCS  without  action 
along  with  sufficient  factual  information 
to  permit  a  determination  of  the 
incident  to  seiyice  question. 

§536.26    Property  damage  appraisers. 

(a)  Appraisers  will  be  used  as  follows: 
.    (1)  Appraisers  should  be  used  in  all 
claims  where  an  appraisal  is  reasonably 
necessary  and  useful  in  effectuating  the 
administrative  settlement  of  the  claim. 
Appraisals  may  not  be  economically 
feasible  in  some  cases  involving 
property  damage  of  less  than  $100  per 
item  and  the  extent  of  damage  may  be 
determined  by  personal  inspection  and 
agreement  with  the  claimant. 

(2)  Where  an  appraisal  is  considered 
necessary,  the  claims  officer  and 
claimant  should  mutually  agree, 
whenever  possible,  upon  a  disinteresttni 
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appraiser  after  deteimining  the 
approximate  cost  of  the  appraisal.  The 
method  of  payment  should  be  agreed 
upoa  in  advance. 

(i)  If  the  claimant  pays  for  the 
appraisal  and  can  substantiate  payment 
thereof  by  a  paid  bill  or  canceled  check, 
such  cost  is  a  reimbursable  element  of 
damage. 

(ii)If  the  DA  is  absorbing  the  cost  of 
the  appraisal,  payment  is  made  from 
Appropriations.  Operation  and 
Maintenance.  Army  (AR  37-108. 
paragraph  3-74). 

(3)  If  a  single  appraiser  cannot  be 
agreed  l^>on.  a  joint  appraisal  can  be 
conducted  (that  is  one  in  which  an 
appraiser  diosao  by  claimant  and  an 
appraiser  chosen  by  the  Government 
both  examine  the  property  and  submit 
their  respective  appraisals).  Joint 
appraisals  should  be  coordinated  and 
monitored  by  the  claims  officer.  The 
cost'of  a  single  or  joint  appraisal  should 
be  commensurate  with  the  amoimt  of 
damage  allegedly  sustained  and  the  fee 
charged  by  other  appraisers  for  similar 
work. 

(b)  Appraisals  by  other  organizations 
within  the  DA.  the  other  Armed 
Services,  or  other  Federal  agencies  may 
be  used  in  addition  to  or  in  lieu  of 
independent  appraisal  when  obtainable. 
Other  organizations  within  DA  may  be 
called  upon  to  furnish  such  appraisals; 
for  example,  engineer  districts  will 
furnish  an  appraiser,  if  available,  in     . 
regard  to  damage  to  buildings  or 
diminution  in  value  of  real  property, 
provided  the  requesting  office  defrays 
travel  expenses  for  the  individual's 
TDY. 

9  53o.2T   ifioepenGeffit  nneflical 
examinations. 

(a)  In  claims  involving  serioiis 
personal  injuries,  for  example,  cases  in 
which  there  is  an  allegation  of 
temporary  or  permanent  disability,  the 
claimant  should  be  examined  by  an    "• 
independent  physician,  or  other 
medical  specialist,  depending  upon  the 
nature  and  extent  of  the  injuries.  The 
necessity  for.  and  the  cost  of,  the 
examination  should  be  commensurate 
with  the  severity  of  the  injuries 
allegedly  sustained  and  the  fee  charged 
by  other  examiners  for  similar  work.  To 
preclude  duplication  of  effort  and 
expense,  both  claimant  and  the  claims 
officer  must  agree,  in  advance,  upon  the 
following: 

(1)  The  examiner  chosen  to  conduct 
the  examination  and  the  location  of  the 
medical  facility  (whether  governmental 
or  civilian). 

(2)  That  the  examiner's  report 
constitutes  the  best  evidence  of  the 
nature  ami  extent  of  claimant's  injuries. 
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(3)Them^ho<  of  paying  for  the ' 
examination. 

(b)  The  necess^  for  conducting  the 
medical  examination  must  be  approved 
by  the  claims  ofQce  having  monetary 
jurisdiction  over  the  largest  claim  or 
potential  claim  afising  out  of  the 
incident  If  a  meaical  report  is 
submitted  in  conjunction  with  the  filing 
of  a  claim,  such  import  should  be 
included  in  the  me. 

(c)  Payment  of  to  civilian  examiner's 
fee  can  be  accomslisbed  in  either  of  the 
following  two  wws: 

(1)  The  claimant  can  incur  the  cost  of 
the  examination  fnd  submit  a  paid 
receipt  or  canceled  check,  which 
constitutes  a  reinbxirsable  element  of 
damage  in  evalu^ing  the  claim. 

(2)  The  DA  can  absorb  the  cost  of  the 
examination  (pawncnt  ismade  from 
Appropriations,  (pperation  and 
Maintenance.  Arfiy  (AR  37-108, 
paragraph  3-74))  jby  the  claims  office 
having  responsibility  for  investigating 
the  claim.  I 

(d)  As  to  an  examination  costing  in 
excess  of  $750  orjwhen  local  funds  are 
exhausted,  a  reqiiest  for  funding  may  be 
directed  to  Corruaander,  USARCS  with 
appropriate  justiication. 

fe)  If  the  parties  cannot  agree  upon  an 
independent  examiner,  and  if  either  the 
examiner  cfaosenpy  the  claimant  or  the 
results  of  the  examination  are  not 
acceptable,  the  Government  may 
demand  that  the  claimant  be  examined 
by  an  examiner  ateeptable  to  the 
Government.       T 

(f)  Examinations  of  claimants  at  Army 
medical  treatment  facilities  are 
authorized  by  AR  40-3.  Such 
examinati(His  mav  be  used  in  addition 
to  or  in  lieu  of  thl  foregoing  where 
indicated.  i 

§536.28    Effect  ml  award  of  other 
payments  to  claimant. 

The  total  award  to  which  the  claimant 
(and  subrogees)  laay  be  entitled 
normally  will  be  computed  as  follows: 

(a)  Determine  tne  total  of  the  loss  or 
damage  suffered.] 

(b)  Deduct  from  the  total  loss  or 
damage  sufiered  any  payment, 
compensation,  oijbenefit  the  claimant 
has  received  from  the  following  sources; 

(1)  The  U.S.  or|\RNG  employee/ 
member  who  caused  the  damage.    -, 

(2)  The  U.S.  or  ARNG  employee's/ 
member's  insurei , 

(3)  Any  person  or  agency  in  a  surety 
relationship  with  the  U.S.  employee;  or 

(4)  Any  joint  tortfeasor  or  insurer,  to 
include  Government  contractors  under 
contracts  or  in  juiisdictions  where  it  is 
permissible  to  onain  contribution  or 
indemnity  for  th^  contractor  in 
settlement  of  clai|ns  by  contractor 
employees  and  third  parties. 


(5)  Any  advance  payment  made 
pursuant  to  the  section  entitled 
"advance  payments"  of  this  subpart 

(6)  Any  benefit  or  compensation 
based  directly  or  indirectly  on  an 
employer-employee  relationship  with 
the  United  States  or  Government 
contractor  and  received  at  the  expense 
of  the  United  States,  including  but  not 
limited  to  medical  or  hospital  services, 
burial  expenses,  death  gratuities, 
disability  payment  or  pensions. 

(7)  The  State  (Conunonwealth  and  so 
forth)  whose  employee  or  ARNG 
member  (32  U.S.C  section  101(3)) 
caused  or  generated  an  incident  that 
was  a  proximate  cause  of  the  resulting 
dam^es. 

(8)  Value  of  Federal  medical  care. 

(9)  Benefits  paid  by  the  Department  of 
Veterans  Affairs  (VA)  that  are  intended 
to  compensate  the  same  elements  of 
damage.  When  the  claimant  is  receiving 
money  benefits  from  the  VA  under  38 
U.S.C.  351  for  a  nonservice  connected 
disability  or  death  based  on  the  injury 
that  is  the  subject  of  the  claim, 
acceptance  of  a  settlement  or  an  award 
under  the  FTCA  will  discontinue  the 
VA  monetary  benefits  until  the  amoimt 
that  would  have  otherwise  been 
received  in  VA  monetary  benefits  is 
equal  to  the  total  amoimt  of  the 
eigreement  or  award  including  attorney 
fees.  While  monetary  benefits  received 
under  38  U.S.C  351  must  be 
discontinued  as  above,  medical  benefits, 
that  is,  VA  medical  care  may  continue 
provided  the  settlement  or  award 
expressly  provides  for  such  continuance 
and  the  appropriate  VA  official  is 
informed  of  such  continuance. 

(10)  When  the  claimant  is  receiving 
money  benefits  under  38  U.S.C.  410(b) 
for  non-service  connected  death,  arising 
from  the  injury  that  is  the  subject  of  the 
claim,  acceptance  of  a  settlement  or 
award  under  the  FTCA  or  under  any 
other  tort  procedure  will  discontinue 
the  VA  braiefits  until  the  amount  that 
would  have  otherwise  been  received  in 
VA  benefits  is  equal  to  the  amount  of 
the  total  settlement  or  award  including 
attorney  fees.  The  discontinuation  of 
monetary  benefits  under  38  U.S.C. 
410(b)  has  no  effect  on  the  receipt  of 
other  VA  benefits.  The  claimant  should 
be  informed  of  the  foregoing  prior  to  the 
conclusion  of  any  settlement  and  thus 
afforded  an  opportunity  to  make 
appropriate  adjustment  in  the  amount 
being  negotiated. 

(11)  The  value  of  other  Federal 
benefits  to  which  the  claimant  did  not 
contribute,  or  at  least  to  the  extent  they 
are  funded  from  general  revenue 
appropriations. 

112)  From  collateral  sources  where 
permitted  by  State  law  (for  example. 


State  or  Federal  workers'  compensation, 
social  security,  private  health,  accident, 
and  disability  benefits  paid  as  a  result 
of  injuries  caused  by  a  health  care 
provider). 

(c)  No*  deduction  will  be  made  for  any 
payment  the  claimant  has  received  by 
way  of  voluntary  contributions,  such  as 
donations  of  charitable  organizations. 

(d)  Where  a  payment  has  been  made 
to  the  claimant  by  his  or  her  insurers  or 
other  surbrogee,  or  under  workmen's 
compensation  insurance  coverage  if 
subrogated  interests  are  allowable,  the 
award  based  on  total  damages  will  be 
apportioned  in  relation  to  thefr  separate 
interests  (§  536.20). 

(e)  After  deduction  of  permissible 
collateral  and  noncollateral  sources, 
also  deduct  that  portion  of  the  loss  or 
damage  beUeved  to  have  been  caused  by 
the  negligence  of  the  claimant,  third 
parties  whose  negligence  can  be 
imputed  to  the  claimant,  or  joint 
tortfeasors  who  are  liable  for  their  share 
of  the  negligence  (for  example,  where 
some  form  of  the  Uniform  Contribution 
Among  Joint  Tortfeasors  Act  has  been 
passed). 

$530.29   Claims Mrith  more ttian  one 
potential  source  of  recovery. 

(a)  The  Government  seeks  to  avoid 
multiple  recovery  (that  is,  claimants 
seeking  recovery  from  more  than  one 
potential  source)  and  to  minimize  the 
award  it  must  make.  The  claims 
investigation  should  therefore  identify 
other  parties  potentially  liable  to  the 
claimant  and/or  their  insurance  carriers; 
indicate  the  status  of  any  claims  made 
or  include  a  statement  that  none  has 
been  made  so  that  it  can  be  assured 
there  is  only  one  recovery  and  the 
Government  does  not  pay  a 
disproportionate  share.  Where  no  claim 
has  been  made  by  the  claimant  against 
others  potentially  fiable,  if  appUcable 
State  law  grants  the  Government  the 
right  to  indemnity  or  contribution,  and 
it  is  felt  the  Government  may  be  entitled 
to  either  under  the  facts  developed  by 
the  claims  investigation,  the  cleiims 
officer  or  attorney  should  formally 
notify  the  other  parties  of  thefr 
potentially  liability,  the  Government's 
wilUngness  to  share  information,  and  its 
expectation  of  shared  responsibility  for 
any  settlement.  Furthermore,  the 
claimant  may  be  receiving  or  entitled  to 
receive  benefits  from  collateral  and  non- 
collateral  sources  (§  536.28),  which  can 
be  deducted  fit>m  the  total  loss  or 
damage.  Accordingly,  a  careful  review 
must  be  made  of  applicable  State  laws 
regarding  joint  sevCTal  liability, 
indemnity,  contribution,  comparative 
negligence,  and  the  collateral  source 
doctrine. 


(b)  If  a  demand  by  a  claimant  or  an 
inquiry  by  a  potential  claimant  is 
directed  solely  to  the  Army,  where  it 
appears  that  the  responsible  Army 
employee  may  have  appficable 
insurance  coverage,  the  employee 
should  be  queried  as  to  whether  he  or 
she  has  liability  insurance. 

(1)  If  so,  determine  if  his  or  her 
insurer  has  made  or  will  make  any 
payment  to  claimant.  Under  apphcable 
State  laws,  the  United  States  may  also 
be  an  insured  entitled  to  coverage  under 
the  employee's  liability  poHcy.  (See  16 
ALR3d  1411;  United  States  v.  State 
Farm  Mutual  Ins.  Co.,  245  F.  Supp.  58 
(D.  Ore.  1965.n  Therefore,  where  there 
may  be  apphcable  insurance  coverage, 
the  policy  language  should  be  reviewed, 
together  with  the  rules  and  regulations 
of  the  State  insurance  regu/atory  body, 
or  determine  whether — 

(i)  The  United  States  comes  within 
the  definition  of  "insured". 

(ii)  The  exclusion  of  the  United  States 
irom  policy  coverage  conforms  with 
state  laws  and  policy. 

(iii)  Appropnate  consideration  has 
been  given  for  a  poficy  where  the 
United  States  has  been  excluded  from 
coverage. 

(2)  If  the  employee  refuses  to 
cooperate  in  providing  this  information, 
he  or  she  should  be  advised  to  comply 
with  the  notice  requirements  of  the 
insurance  policy  and  to  request  the 
insurance  carrier  to  contact  the  claims 
officer  or  attorney.  The  case  should  be 
followed  to  ascertain  whether  the 
employee's  insurer  has  made  or  will 
make  any  payment  to  the  claimant 
before  deciding  whether  to  settle  the 
claim  against  the  Government. 
Normally,  the  award,  if  any,  to  the 
claimant  will  be  reduced  by  the  amount 
of  the  payment  of  the  employee's 
insurance  carrier. 

(c)  If  the  employee  is  the  sole  target 
of  the  claim  and  Army  claims 
authorities  arrange  to  have  the  claim 
made  against  the  Government,  the 
employee  should  be  required  to  notify 
his  or  her  insurance  carrier  according  to 
the  policy  and  inform  Army  claims 
authorities  of  the  name  of  the  insurance 
carrier  and  details  of  the  coverage. 
Except  when  the  driver's  statute  is 
apphcable,  the  insurance  carrier  is 
expected  to  participate  in  the 
negotiation  of  the  claims  settlement  and 
to  pay  its  fafr  share  of  any  award  to  the 
claimant. 

(d)  Where  the  responsible  Army 
employee  is  "on  loan"  to  another 
employer  other  than  the  United  States 
(for  example,  an  ROTC  instructor  at  a 
civilian  institution  or  performing  duties 
for  a  foreign  government),  it  should  be 
determined  whether  there  is  appUcable 


statutory  or  insurance  coverage 
concerning  the  acts  of  the  responsible 
employee  and  appropriate  contribution 
or  indemnification  should  be  sought.  In 
the  case  of  foreign  governments, 
applicable  treaties  or  agreements  are 
controlling. 

(e)  A  great  many  claims  cognizable 
under  the  FTCA  are  now  settled  on  a 
compromise  basis.  A  major 
consideration  in  many  such  settlements 
is  the  identification  of  other  sources  of 
recovery.  This  is  true  in  a  variety  of 
factual  situations  where  there  is  a 
potential  joint  tortfeasor:  for  example, 
multi-vehicle  accidents  with  multiple 
drivers  and  guest  passengers.  State  or 
local  government  involvement, 
contractors  performing  non-routine 
tasks  for  the  Government,  medical 
treatment  rendered  to  claimants  by  non- 
Govemment  employees,  or  incidents 
caused  by  a  member  or  employee  of  the 
military  department  of  a  State  or 
Commonwealth  with  whom  the  DA 
does  not  have  a  cost-sharing  agreement. 
The  law  of  the  jurisdiction  regarding 
joint  and  several  Uability,  indemnity, 
and  contribution  may  permit  shared 
financial  responsibility,  but  even  in 
jurisdictions  that  do  not  permit 
contribution,  a  compromise  settlement 
can  be  reached  with  the  other 
tortfeasor's  insurance  company  paying  a 
portion  of  the  total  amount  of  the  claim 
against  the  Government.  For  these 
reasons,  every  effort  should  be  made  to 
identify  the  insurance  of  all  potential 
tortfeasers  involved  and  the  status  of 
any  claims  made,  and  to  demand 
contribution  or  indemnity  where 
substantial  reason  exists  to  believe  that 
Uability  for  the  loss  or  damage  should 
be  shared. 

(f)  When  a  claim  is  filed  against  the 
Government  under  a  subpart  that  does 
not  permit  the  payment  of  a  subrogated 
interest  (subparts  E,  J,  K),  it  is  important 
to  ensure  that  full  information  is 
obtained  from  tbe  claimant  regarding 
insurance  coverage  since  it  is  the 
legislative  intent  of  the  statutes  upon 
which  these  subparts  are  based  that 
insurance  coverage  be  fully  utilized 
before  using  appropriated  funds  to  pay 
the  claims. 

Settlement  Procedures 

§536.30    Settlement 

(a)  General.  Settlement  means  denial 
or  payment  of  a  claim  in  full  or  in  part' 
When  an  approval  or  settlement 
authority  determines  that  a  claim  is 
meritorious  in  an  amount  within  his  or 
her  monetary  jurisdiction,  the  claim  will 
be  approved  in  that  amount  under  the 
statute  determined  to  be  proper 
regardless  of  the  statutory  basis  assert;"' 
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by  the  daunant.  Eveiy  efioit  will  be 
made  to  settle  daims  at  the  lowest  level 
possible  commensurate  with  the  actual 
value  of  the  claim. 

(b)  Award  of  fiill  amount  claimed.  If 
an  approval  or  settlement  authority 
approves  a  claim  in  ftill.  the  claim  will 
be  certified  for  payment  to  the 
appropriate  disbursing  officer. 
Enclosures  listed  in  §  536.35  will  be 
forwarded  with  the  claim.  The  claimant 
will  be  notified  of  the  action  taken  on 
the  claim.  A  settlement  agreement  is 
required  prior  to  payment. 

(c)  Award  of  less  than  full  amount 
When  an  approval  ot  settlement 
authority  determines  that  a  claim  is 
meritorious  in  part,  he  or  she  will — 

(1)  Notify  the  claimant  in  writing  of 
his  or  her  action. 

(2)  Request  the  execution  of  a 
settlement  agreement  (in  triplicate)  in 
final  {ind  complete  settlement  of  the 
claim  in  the  reduced  amount. 

(3)  If  an  approval  authority,  inform 
the  claimant  that  if  he  or  she  does  not 
desire  to  accept  the  aMrard,  he  or  she 
should  indicate  in  the  reply  the  reasons 
for  rejection.  If  a  settlement  authority, 
and  the  action  is  taken  undw  subparts 
C  or  F,  inform  the  claimant  of  the  right 
to  appeal.  (See  §  536.63  and  §  536.103.) 
DA  Pam  27-162  provides  sample 
formats  for  letters  notifying  claimants  of 
the  actions  taken  on  their  daims.  (Fig  5- 
10  is  to  be  used  by  field  approving  and 
settlement  authorities;  figs  5-8  through 
5-11  are  to  be  used  by  claims 
authorities  in  conjunction  with  §  536.37 
of  this  part.) 

(d)  Nonacceptance  of  reduced  award. 
When  a  daimant  rejects  a  partial  award, 
the  approval  authority  may  reconsider 
the  matter  and,  if  justified,  make  further 
efforts  to  settle  the  claim.  When  further 
efforts  to  settle  appear  unwarranted,  the 
claim  and  related  file  will  be  forwarded 
to  the  settlement  authority  having 
jurisdiction  over  the  largest  claim  or 
potential  claim  arising  out  of  the 
inddent  with  a  memorandum  of 
opinion.  The  claimant  should  be 
advised  of  such  referral. 

(e)  Civil  worics  claims.  Engineer  dvil 
works  daims  settled  under  the 
provisions  of  the  FTCA  in  an  amount  of 
S2,500  or  less  normally  are  paid  out  of 
funds  controlled  by  the  COE  rather  than 
daims  appropriations.  Unsettled  daims 
in  this  category  should,  therefore,  be 
forwarded  to  the  Commander,  USARCS. 
An  information  copy  will  be  sent  to  the 
COE.  ATTN  ChiefCounsel,  imlessthe 
latter  waives  that  requirement.  Ovil 
works  daims  received  outside  engineer 
i.hannels  should  be  forwarded  without 
further  action  to  the  district  or  division 
engineer  in  whose  area  the  incident 


potential  claims, 
statutes,  only  on« 
to  a  claimant  on  i 
ofasingleindd 
property  damage  | 
incident  in  whici 


occurred,  or  to  th^  COE.  ATTN:  Chief 
Counsel. 

(f)  Settlement  df  property  damage 
claims.  All  clainu  submitted  for  only 
property  damage  pr  for  only  person^ 
injury  should  be  evaluated  for  other 
Tnder  tort  claims 
payment  may  be  made 
|11  daims  arising  out 
It.  Therefore,  a 
;laim  arising  from  an 
the  claimant 
sustained  injury  ihould  not  be  paid 
unless  the  claimvit  executes  a  release 
for  any  potential  injury  daim.  Likewise, 
when  a  property  ponage  claim  is  settled 
the  daimant  should  be  informed  that 
subsequei^  claims  for  hidden  damage  or 
loss  of  use  are  precluded  by  the 
settlement. 

§530.31    Claims  I  trwarded  wittiout 
setttemenL 

(a)  Claims  beyi  md  monetary 
jurisdiction.  If  tfa  3  chief  of  a  command 
claims  service  or  the  head  of  a  claims 
ofiice  considers  1 1  claim  meritorious  in 
an  amount  excee  ling  their  jurisdiction, 
they  %vill  forwari  the  claim  vnth  a 
memorandum  of  opinion  to  the 
settlement  autho  rity  having  jurisdiction 
over  the  largest  c  laim  or  potential  claim 
arising  out  of  the  incident.  The  claimant 
should  be  infonqed  of  this  referral.  In 
most  cases  the  claimant  should  not  be 
inSonned  of  the  amount  of  award 
recommended.  F|owever.  for  claims 
arising  under' the  Foreign  Claims  Act 

^unt  recommended  may 
}rdance  with 


notice  of  the  8m( 
be  required  in 
§536.156. 

(b)  Claims  recommended  for 
disapproval.  If  alclaim  is  forwarded  to 
higher  authority  with  a  recommendation 
for  denial,  the  claimant  will  be  advised 
of  this  referral  bat  not  of  the 
recoounendatioB. 

(c)  Companioii  claim.  When  two  or    ' 
more  claims  ari^ng  from  the  same 
incident  are  by  geason  of  difCerences  in 
amounts  within  the  monetary 
jurisdiction  of  different  approval  or 
settlement  authorities,  all  such  claims 
will  be  forwarded  to  the  authority 
having  jurisdiction  over  the  claim 
presented  in  tha  greatest  amount  This 
authority  may  either  settle  the  claims  or 
return  the  claimlto  the  appropriate  field 
daims  office  for]  settlement  in 
accordance  with  his  or  her  guidance. 

(1)  The  same  procedure  will  be 
followed  when  a  potential  claim  exists 
in  an  amount  eaimated  to  be  beyond 
the  jurisdiction  bf  the  approval  or 
settlement  autherity  actually 
considering  the  matter.  For  example,  the 
foregoing  applies  when  a  small 
subrogated  pro{lerty  damage  claim  is 
received  arising  from  an  incident  in 


which  severe  personal  injury  or  death 
has  occurred  but  as  to  which  no  claim 
has  yet  becm  filed.  In  a  case  of  clear 
liability,  authorization  to  settle  the 
claim  within  the  monetary  jurisdicticm 
of  the  requeuing  officer  may  be 
obtained  telephonically  or  by  other 
expeditious  means. 

(2)  Similarly,  whwe  there  is  a  daim 
for  property  damage  and  no  evidence 
(for  example,  police  report.  rep<Ht  of 
survey,  collateral  acdd«it  investigation, 
and  witness  interviews)  of  personal 
injury,  the  property  damage  claim  may 
be  settled  by  the  authtnity  having 
jurisdiction.  However,  where  there  is 
evidence  of  personal  injury,  the 
foregoing  caveat  regarding  settlement 
and  pa3anent  of  lesser  claims  will  apply 
In  sudi  instances  the  claimant  will  be 
informed  that  settlement  of  a  property 
damage  daim  will  predude  settlement 
of  a  subsequently  ^ed  posonal  injury 
daim  and  vice'vosa.  (See  §  536.176  on 
personnel  daims  and  §  537.32  on 
companion  claims  in  Utigation.) 

(d)  Property  claim  of  a  claims 
authority  or  superior.  A  claim  arising 
from  loss  or  damage  to  the  property  of 
an  approval  or  settlement  authority  or 
his  or  her  superior  officer  in  the  chain 
of  command  will  be  forwarded  without 
recommendation  to  the  next  higher 
settlement  authority  (in  the  case  of  a 
division,  this  would  be  a  corps  level 
settlement  authority;  in  an  overseas 
area,  this  includes  a  command  claims 
service)  or  to  USARCS. 

§  536.32    Setttsmeiil  agfoemenf. 

(a)  General.  (1)  Except  under  subpart 
K,  if  a  claim  is  determined  to  be 
meritorious  in  an  amount  less  than 
claimed,  or  if  a  claim  involving  personal 
injuries  or  death  is  approved  in  full,  a 
settlement  agreement  will  be  obtained 
prior  to  payment.  A  settlement 
agreement  may  be  required  in  other 
instances  when,  in  the  opinion  of  the 
adjudication  authority,  good  legal 
practice  so  dictates;  for  example,  where 
family  or  other  multiple  interests  may 
be  involved. 

(2)  A  DA  Form  1666  may  be  used  for 
settlement  of  daims  under  the  FTCA  for 
less  than  $2500  and  for  all  other  daims 
payable  from  Army  funds.  Claims 
payable  in  excess  of  $2500  under  the 
FTCA  will  be  settled  using  Standard 
Form  1145,  Voucher  for  Payment  Under 
the  Federal  Tort  Claims  Act.  In  some 
cases  a  special  settlement  agreement 
may  be  necessary  to  reflect  the  full 
understanding  of  the  parties.  However, 
all  such  spedal  agreements  should 
incorporate  the  language  of  the 
acceptance  block  on  the  Standard  Form 
1145. 
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(3)  Acceptance  by  a  claimant  of  an 
award  imder  subparts  C  and  K 
constitutes  a  full  and  final  settlement 
and  release  of  any  and  all  claims  against 
the  United  States  and  against  the 
military  of  dvilian  personnel  whose  ad 
or  omission  gave  rise  to  the  claim.  The 
claimant  should  be  so  advised  prior  to 
the  initiation  of  negotiations.  Where  this 
is  done  orally  and  the  claimant  is 
unrepresented,  a  memorandum  of  the 
conversation  should  be  placed  in  the 
file  and  a  copy  furnished  to  the 
claimant  Also,  settlement  negotiations 
with  unrepresented  daimants  should 
also  be  preswved  in  the  form  of 
memoranda  retained  in  the  file  %vith  a 
copy  furnished  to  the  claimant.  While  a 
settlement  agreement  is  not  required  in 
claims  adjucbcated  under  subpart  K,  the 
settlement  authority  approving  payment 
may  require  one  at  his  or  her  discretion. 

(b)  Claims  involving  minors.  (1) 
Generally,  only  a  court-appointed 
guardian  of  the  estate  of  a  minor,  or  a 
person  performing  a  similar  fimction 
under  the  supervision  of  a  court,  can 
execute  a  binding  settlement  agreement 
relative  to  a  minor's  claim.  Therefore,  a 
guardian  of  the  estate  of  the  minor  or 
similar  functionary  must  be  appointed 
by  a  court  of  competent  jurisdiction  and 
must  execute  a  settlement  agreement 
before  a  claim  is  approved  and  paid. 
(See.  §536.35.)  However,  this 
requirement  can  be  eliminated  and  the 
settlement  agreement  can  be  signed  by 
a  parent  next-of-kin,  or  a  friend  if  the 
contemplated  payment  is  small  and  the 
cost  of  obtaining  a  court-appointed 
guardian  would  materially  deplete  the 
award. 

(2)  In  foreign  countries  where  the 
amount  agreed  to  does  not  exceed 
$2,500.00.  the  requiranent  for  obtaining 
a  guardian  may  be  eliminated.  However, 
in  areas  where  the  FTCA  (subpart  D) 
applies,  local  law  should  be  consulted 
as  a  basis  for  determining  whether  a 
court  appointed  guardian  should  be 
required.  The  requirement  to  appoint  a 


guardian  should  not  be  imposed  until  a 
particular  claim  is  determined  to  be 
meritorious  in  an  amount  that  would 
require  the  appointment  of  a  guardian. 
The  claimant  should  be  advised  of  this 
requirement  well  in  advance  of 
settlement  negotiations  so  that  the  cost 
of  establishing  guardianship  can  be 
considered  by  the  claimant  as  a  factor  in 
evaluating  the  claim.  This  requirement 
also  can  be  eliminated  if  local  law 
authorizes  or  requires  a  claim  such  as 
for  death  of  a  parent  of  the  minor,  to  be 
presented  on  behalf  of  the  estate  of  the 
decedent  by  an  administrator. 
administratrix,  or  the  like.  In  such  cases, 
a  settlement  agreement  signed  by  the 
administrator,  administratrix,  or  the  like 
will  suffice  if,  under  local  law,  such 
action  is  binding  on  the  minor. 

(3)  The  above  provisions  are  in 
addition  to,  not  in  lieu  of.  the 
requirements  of  §  536.20(a)(5). 

(c)  Claims  involving  incompetents. 
The  above  stated  principles  may  also  be 
applied  in  appropriate  cases  involving 
incompetents.  Authority  to  waive  the 
foregoing  requirements  in  appropriate 
cases  is  delegated  to  the  Commander, 
USARCS.  If  it  is  felt  that  the  foregoing 
requirements  are  materially  impeding 
settlement  of  the  claim,  the  matter 
should  be  brought  to  the  attention  of  the 
Commander,  USARCS  for  appropriate 
resolution. 

(d)  Claims  involving  woiiunen's 
compensation  carriers.  The  settlement 
of  a  claim  involving  a  daimant  who  has 
elected  to  receive  workmen's 
compensation  benefits  under  local  law 
may  require  the  consent  of  the 
workmen's  compensation  carrier  and  in 
certain  jurisdictions  the  State  agency 
with  authority  over  workmen's 
compensation  awards.  Accordingly, 
claims  approval  and  settlement 
authorities  should  be  aware  of  local 
requirements. 


§536.33    Vouchers. 

Vouchers  are  prepared  in  an  original 
and  three  copies.  The  original  and  two 
copies  (one  marked  as  com^tack  copy) 
will  be  transmitted  to  the  disbursing 
office  and  one  copy  retained  as  a 
suspense  copy.  Upon  payment  of  the 
claim,  the  disbursing  office  will  return 
the  comeback  cc^iy,  which  will  be 
included  in  the  file  wdien  it  is 
transmitted  to  the  Commander, 
USARCS  for  post  settlement  review. 

§536^34   AeoowfMiiig codes. 

(a)  Certifying  an  approved  daim  for 
payment  creates  an  obUgation  against 
the  claims  appropriation  for  the  Hscal 
year  then  in  process.  Accordingly,  the 
voucher  will  bear  the  appropriate 
accounting  code  for  botii  the 
appropriation  charged  and  the  current 
fiscal  year,  irrespective  of  the  date  the 
claim  accrued  or  was  filed.  Confusion 
sometimes  arises  at  the  end  of  a  fiscal 
year  for  example,  an  approved  claim  is 
certified  for  pajrment  on  28  September 
(the  last  business  day  of  a  fiscal  year), 
but  it  is  obvious  that  it  will  not  be 
actually  paid  (i.e.,  a  check  issued  by  the 
disbursing  activity)  until  on  or  after  1 
October  (the  first  day  of  the  following 
fiscal  year).  At  the  time  the  check  is 
issued,  the  accounting  code  will  not  be 
advanced  to  the  next  fiscal  year.  Claims 
checks  are  issued  using  the  accounting 
code  of  the  fiscal  year  in  which  the 
claim  was  certified  for  payment  (i.e.,  the 
fiscal  year  in  which  the  voudier  was 
signed). 

(b)  The  accounting  code  for  each  type 
of  claim  remains  constant,  except  for  the 
third  digit  of  the  code  which  is  the 
second  digit  of  the  fiscal  year  (e.g.,  "O" 
for  "FY90").  The  accounting  codes  for 
claims  appropriations  are  published 
each  fiscal  year  in  the  AR  37-100  series. 
Accounting  codes  used  in  the  paym«it 
of  claims  and  refunds,  and  their 
references,  are  listed  below;  the  "X" 
denotes  the  space  where  the  second  , 
digit  of  the  fiscal  year  appears. 


Table  B-i  .—frequently  Used  Claims  Accounting  Codes 


Accounting 
Reference: 
Aooounling 
Reference: 
symboiw 
AccoumnB 
Reference: 
Accounting 
Reference: 
Accounting 
Reference: 
Aooounling 
Reference: 
Accounting 
Reference: 


OOdr  21X2020  22-0205  P202097.23-4230  FAJA  S99999  21X2020  22-0305  P202097.23-4230  FAJA  S99999 
Subpart  C  (MiNlafy  Claims  Act)  ^^-^^^ 

MdK21X2020 22-0203  P202097.2 1-4230 FAJA  S89999 21X2020 22-0303  P202097.2 1^230  FAJA  S99999 

rfPS^l*?*^.^"*  '^'^  ^^  ^"*^  "^  ''  '=*^*™  approved  for  $2,500  or  less— if  approved  for  more  than  S2,500,  allotment 
H  oe  Mod  in  t>y  GAO. 

code:  21X2020  22-0208  P202097.26-4230  FAJA  S89999  21X2020  22-0308  P202097.26-4230  FAJA  S99999 

Subpart  E  (Nonscope  Claims) 

code:  21 X2020  22-0206  P202097.24-4230  FAJA  S99999  21 X2020  22-0306  P202097.24-4230  FAJA  S99999 

Subpart  Fjhtetional  Guard  Claims  Act) 

OOdr.  21X202022-0207  P202097.25-4230  FAJA  S99999  21X2020  22-0307  P202097.25-4230  FAJA  S99999 

Subpart  H  (MarMinie  Claints) 

OOdK  21X2020  22-0204  P202097.26-4230  FAJA  S99999  21X2020  22-0304  P202097.26-4230  FAJA  S99999 
Subpart  J  (Foreign  Claims  Act) 

coda:  21X2020  22-0201  P202097.1 1-4230  FAJA  S99999  21X2020  22-0301  P202097.1 1-4230  FAJA  S99999 
Subpart  K  (Personnel  Claims  Act) 
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S936l35    PeyiMfiL 

(a)  General.  Except  as  provided  in 
§  536.35(a)(1),  when  a  claim  has  been 
determined  to  be  payable,  the  approval 
or  settlement  authority  wall  transmit  the 
following  to  the  appropriate  disbursing 
office: 

(1)  The  voucher  (SF 1034  or  SF 1145 
as  appropriate)  in  triplicate,  with  a 
request  that  one  copy  be  returned  with 
voucher  niunber  and  date  of  payment 
noted  thereon. 

(2)  Two  copies  of— 

(i)  The  claim.  (Under  Subpart  K  this 
means  DD  Form  1842  (Claim  for  Loss  of 
or  Damage  to  Personal  Property  Incident 
to  Service).) 

(ii)  The  settlement  agreement,  as 
required. 

(iii)  Actions  and  other  documents  as 
required:  for  example,  DA  Form  1668 
signed  by  the  approving  or  settlement 
authority  (as  the  substitute  for  action  in 
small  claims  under  subparts  C.  D,  E,  F, 
H  or  J)  attorney  general  approval  and 
court  approval  on  claims  for  minors  and 
incompetents. 

(iv)  Original  power  of  attorney,  where 
appropriate. 

(b)  Electronic  payment  procedures.  At 
installations  where  electronic  payment 
procedures  have  been  implemented,  the 
approving  or  settlement  authority  will 
electronically  transmit  payment 
information  to  the  servicing  Hnance  and 
accounting  office.  The  claim,  the 
settlement  agreement,  any  actions  or 
other  required  dociunents,  and  the 
original  power  of  attorney  will  not  be 
transmitted  to  the  finance  and 
accounting  office,  but  will  be  retained  in 
the  claims  file.  Instead,  a  "payment 
report"  produced  by  the  claims 
automation  program  provided  such 
offices  by  USARCS,  which  evidences  or 
supports  the  fact  that  a  claims  official 
has  approved  a  claim  payment,  will  be 
transmitted  to  the  disbursing  activity  in 
accordance  with  locally  estabUshed 
procedures.  The  method  of  transmission 
used  should  not  result  in  avoidable  or 
significant  delay  in  the  issuance  of 
checks  for  claims  payments.  The 
pavment  report  includes— 

(1)  The  name  of  the  payee. 

(2)  The  payee's  social  security  number 
(if  available). 

(3)  The  payee's  address. 

(4)  The  date  the  claim  was  filed. 

(5)  The  claim  number. 

(6)  The  amount  claimed. 

(7)  The  amount  of  the  approved 
payment. 

(8)  The  date  the  payment  was 
recorded  in  claims  records. 

(9)  The  claims  office  identification. 

(10)  The  claims  office's  office  code. 

(c)  Payments  in  excess  of  $2,500 
under  the  FTCA  (§  536.78).  Claims  paid 


UMI 


in  excess  of  $2,  lOO  under  the  FTCA  will 
be  submitted  to  the  GAO  with  the  same 
documentation  is  indicated  in 
paragraph  (a)  o  this  section  but  with  the 
following  excel  tions: 

(1)  Standard  form  1145  will  be  signed 
by  the  settlement  authority  on  the  lower 
left  side  only.  The  space  on  the  right 
side  for.the  autlori^  certifying  officer 
will  not  be  signed. 

(i)  Where  a  m|nor  is  payee,  the  full 
legal  name  of  the  individual  should  be 
listed  on  the  voucher;  for  ex{unple, 
"John  Doe,  Sr.,  As  guardian  of  John  Doe, 
Jr."  Descriptive  Words  such  as  "Mrs. 
John  Doe  and  htr  three  minor  children" 
should  not  be  u$ed. 

(ii)  The  accounting  classification  will 
not  be  placed  on  the  voucher.  This  is 
accomplished  Mr  the  GAO  as  the 
pavment  is  macp  from  Treasury  funds. 

(2)  The  letter  of  transmittal  to  the 
GAO  will  include  a  statement  that  the 
individual  whoi  e  signature  appears  on 
the  voucher  as  c  ertifying  authority  is  the 
person  having  a  ithority  to  act  under  the 
provisions  of  th  >  FTCA  and  §  536.80. 

(3)  The  Atton  ey  General  will  approve 
payments  in  ex(  ess  of  $25,000  in  lieu  of 
action  of  the  ap:  iroval  or  settlement 
authority.         j 

(d)  Advance  payment.  When  it  has 
been  determined  that  an  advance 
payment  will  bamade,  the  approval  or 
settlement  authority  will  transmit  to  the 
appropriate  disbursing  officer— 

(1)  SF  1034  (in  triplicate)  with  a 
request  that  one  copy  be  returned  with 
voucher  numbed  and  date  of  payment. 

(2)  The  original  copy  and  one  copy  of 
the  action  by  th<  approval  or  settlement 
authority  authoi  izing  advance  payment 
and  the  Advano  Payment  Acceptance 
Agreement.  (Se*  §  536.47) 

(e)  Payment  it  volving  minors. 
Payment  will  be  made  to  the  individual 
who  executed  tl|e  settlement  agreement 
on  behalf  of  the  minor. 

(f)  Lost,  stolent  forged,  destroyed,  or 
undeliverable  Gcvemment  checks. 
Army  disbursing  officers  have  the 
authority  to  issi»  substitute  checks  for 
checks  that  hav^  been  issued  by  the 
Army  and  that  ate  subsequently  lost, 
destroyed,  or  rendered  undeliverable. 
(See  AR  37103. 4hap  4,  sees.  VII  tlu-ough 

agencies  do  not  yet 
.  Inquiries  from 
!S  of  Army-issued 
referred  to  an  Army 
iries  regarding  other 
le  referred  to  the 
ivolved.  For  claims 
if  the  Treasury  check 
le  payee  or  endorsee 
to  the  Check  Forgery 
epartment  of  {he 
Treasury  (31  U.^C.  3343, 31  CFR  235.1 
through  235.6). '  he  Fund  can  reimburse 


X.)  Some  Federi 
have  this  autho 
payees  or  endo 
checks  should 
comptroller;  inq 
agencies  should 
specific  agency 
paid  by  the  GA 
is  lost  or  stolen, 
should  be  refe: 
Insurance  Fund 


such  losses  provided  the  specific 
requirements  of  the  Statute  are  met.  The 
Fund  is  administered  by  the 
Commissioner,  Financial  Management 
Service.  Department  of  the  Treastuy. 
3700  East-West  Highway.  Hyattsville, 
MD  20782. 

1536.36    Effect  of  payment 

Acceptance  of  an  award  by  the 
claimant,  except  for  advance  payment, 
constitutes  for  the  United  States, 
military  personnel,  or  civilian  employee 
whose  act  or  omission  gave  rise  to  the 
claim,  a  release  fiom  all  Uability  to  the 
claimant,  based  on  the  act  or  omission. 
However,  on  tort  claims  only  one 
payment  may  be  made  for  all  damages 
a  claimant  sustains  from  an  incident. 
Therefore,  a  signed  unconditional 
settlement  agreement  is  needed  to 
ensure  that  the  claimant  imderstands 
the  finality  of  accepting  payment. 

§536.37   Notification  as  to  denial  of  claims. 

(a)  General.  The  nature  and  extent  of 
the  written  notification  to  the  claimant 
as  to  the  denial  of  his  or  her  claim 
should  be  based  on  whether  the 
claimant  has  a  judicial  remedy 
following  denial  or  an  administrative 
recourse  to  appeal. 

(b)  Final  actions  under  subpart  D.  If 
the  settlement  authority  has  information 
that  could  be  a  persuasive  factor  for  the 
claimant  as  to  whether  to  resort  to 
litigation,  such  information  may  be 
orally  transmitted  to  the  claimant  and. 
in  appropriate  cases,  released  under 
normal  procediues  in  accordance  with 
AR  340-17  or  AR  340-21.  However,  the 
written  notification  of  the  denial  should 
be  general  in  nature;  for  example,  denial 
on  the  weaker  groimd  of  contributory 
negligence  should  be  avoided  and  the 
inclination  should  be  to  deny  on  the 
basis  that  the  claimant  was  solely 
responsible  for  the  incident.  The 
claimant  will  be  informed  in  writing  of 
his  or  her  right  to  bring  an  action  in  the 
appropriate  U.S.  District  Court  not  later 
than  6  months  after  the  date  of  mailing 
of  the  notification.  See  DA  PAM  27-162 
figures  5-8  and  5-9. 

(c)  Final  actions  under  subparts  C,  F 
and  J.  Final  agency  actions  under 
subparts  C,  F  or  J  are  subject  to  appeal 
and  the  claimant  will  be  so  informed. 
Also,  the  notice  of  final  action  will  be 
sufficiently  detailed  to  provide  the 
claimant  with  an  opportunity  to  know 
and  attempt  to  overcome  the  basis  for 
denial.  The  claimant  should  not  be 
a^orded  a  valid  basis  for  claiming 
surprise  when  an  issue  adverse  to  him' 
or  her  is  asserted  as  a  basis  for  denying 
the  appeal  (see  DA  Pam  27-162,  figures 
5-8  and  5-9). 
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(d)  Denials  on  jurisdictional  grounds. 
Regardless  of  the  nature  of  the  claim  or 
the  statute  under  which  it  may  be 
considerod,  claims  denied  on 
jurisdictional  grounds  that  are  valid, 
certain,  and  not  easily  overcome  (and 
for  this  reason  no  detailed  investigation 
as  to  the  merits  of  the  claim  is 
conducted)  should  ctHitain  in  the  denial 
letter  a  statement  that  the  denial  on 
such  grounds  is  not  to  be  construed  as 
an  expression  of  opinion  on  the  merits 
of  the  claim  or  an  admission  of  liability. 
If  sufficient  factual  information  is 
available  to  make  a  tentative  ruling  on 
the  merits  of  the  claim,  liabiUty  may  be 
expressly  denied. 

(e)  Claims  that  may  be  considered 
under  more  than  one  subpart.  In 
doubtful  cases  as  to  whether  subparts  C, 
D  and  F  are  the  appropriate  subparts  to 
consider  the  claim,  the  claimant  will  be 
advised  of  the  alternatives;  for  example, 
the  right  to  sue  or  the  right  to  appeal. 
Similarly,  a  claimant  may  be  advised  of 
his  or  her  alternative  remedies  when  the 
claimant  is  a  military  member  and  the 
issue  of  "inddmt  to  service"  is  not 
clear. 

(f)  Denial  after  litigation.  On  those 
claims  cognizable  imder  the  FTCA  in 
which  the  claimant  files  suit  after  six 
months  without  agency  action,  a  formal 
denial  will  be  sent  to  the  claimant 
unless  the  Assistant  United  States 
Attorney  responsible  for  Uie  litigation  of 
the  suit  expressly  directs  otherwise.  The 
denial  will  be  on  the  basis  that  the  claim 
is  no  longer  amenable  to  administrative 
settlement.  Other  reasons  for  denial  may 
also  be  given. 

Small  Qaims  . 

§536.38    General. 

§§  536-38  through  536.43  provides  an 
expeditious  procediue  for  the 
investigation  and  payment  of  claims 
(regardless  of  the  amount  claimed)  that 
may  be  without  extensive  investigation. 
If  it  appears  that  a  claim  should  l» 
denieid  or  cannot  be  settled  within  the 
limits  specified  in  §§  536.38  through 
536.43,  it  will  be  fully  investigated 
under  normal  procediues.  The  use  of 
small  claims  procedures  is  not 
mandatory;  however,  these  procedures 
should  be  used  whenever  considered 
appropriate  in  the  judgment  of  the 
claims  approval  or  settlement  authority, 
as  considerable  processing  time  and 
expense  is  usually  saved  thereby.  If  a 
fully  investigated  claim  is  received  by 
an  approval  or  settlement  authority, 
which  in  his  or  her  opinion  could  ' 
properly  have  been  processed  imder 
small  claims  procedures,  the  claim  will 
be  settled  in  accordance  with  normal 
procedures.  Appropriate  corrective 


action  will  be  taken  to  ensure  the  use  of 
small  claims  procedures  in  similar 
future  cases. 

§536^   Investlgalion. 

The  investigation  will  be  made  so  as 
to  develop  most  expeditiously  the  facts 
necessary  to  determine  whether  the 
claim  is  m«itorious  and  in  what 
amount  The  evidence  required  may  be 
obtained  by  telephone,  ft^m  incident 
reports,  and  other  forms  of  hearsay 
evidence.  Written  statements  of 
witnesses,  written  estimates  of  repairs, 
and  the  like  are  not  required.  The 
approving  authority  must  be  convinced 
and  state  on  DA  Form  1668  that— 

(a)  The  United  States  is  liable  for  the 
damage  or  injury  incurred. 

(b)  The  claimant  is  a  proper  claimant. 

(c)  The  amount  approved,  as  claimed 
or  agreed  upon,  is  reasonably 
substantiated. 

§536.40   Report  of  Investlgaflon. 

When  it  appears  that  a  small  claim 
may  arise,  the  report  of  Investigation 
will  be  prepared  on  DA  form  1668.  The 
investigator  will  append  a  brief 
summary  of  the  evidence  developed. 
The  summary  may  be  used  as  a  basis  for 
completion  of  the  investigation  after  a 
claim  has  been  filed.  This  report  is 
exempted  from  control  in  accordance 
with  AR  335-15,  paragraph  7-2t. 

§536.41    Processing. 

(a)  If  the  amount  claimed  under 
subpart  K  is  not  more  than  $1,000,  or  in 
the  case  of  a  tort  claim  is  not  more  than 
$2500,  and  is  considered  meritorious  in 
full,  the  claims  JA/attomey  will 
complete  DD  Form  1842  or  DA  Form 
1668  and  pay  the  claim. 

(b)  A  claim  under  subpart  K  is 
meritorious  in  an  amount  of  $1,000  m 
less,  or  If  a  tort  claim  is  meritorious  in 
the  amount  of  $2500  or  less,  the  claim 
JA/attomey  may  settle  the  claim. 

(c)  After  coordination  with  the 
responsible  approving  or  settlement 
authority,  unit  claims  officers  may  be 
authorized  to  attempt  to  procure  a 
settlement  agreement  If  a  settlement 
apeement  is  obtained,  the  claims  officer 
will  complete  the  small  claims 
certificate  for  the  amount  of 
recommended  payment  and  transmit  it. 
in  triplicate,  with  the  claim  and 
settlement  agreement,  to  the  approval  or 
settlement  authority. 

(d)  If  a  claimant  refuses  to  accept  a 
sum  offered  under  this  section  or  if  it 
appears  that  a  claim  should  be 
disapproved,  the  small  claims 
procedures  will  not  be  employed:  the 
claim  will  be  fully  investigated  and 
processed. 

(e)  Nonappropriated  fund  claims  will 
be  forwarded  by  the  approval  or 


settlement  authority  for  payment  as 
prescribed  in  subpart  L. 

(f)  Claims  under  subpart  K.  DA  Form 
1668  will  not  be  employed  in  the 
settlement  of  small  claims  under 
subpart  K.  Such  a  claim  will  be 
submitted  on  DD  Form  1842.  Procedures 
in  subpart  K  will  be  used. 

§536.42    Settienient agreement 

When  a  claimant  is  available  and 
agrees  to  accept  a  sum  less  than 
originally  claimed,  he  or  she  will  be 
requested  to  sign,  in  ink,  a  statement  to 
that  effect  on  any  open  space  on  each 
copy  of  the  claim  form  (SF  95  (Claim  for 
Damage,  hijury.  or  Death)).  If  not  readily 
available,  the  claimant  will  be  requested 
to  sign  and  return  in  triplicate  a  DA 
Form  1666  or  Standard  Form  1145. 
which  will  be  attached  to  the  claim 
form. 

§596.43   Paynwnt 

(a)  If  a  small  claim  is  payable  under 
any  subpart  except  subparts  G  and  I,  the 
approval  or  settlement  authority  wiU 
allow  the  procedures  of  either 

§  536.35(a)  and  §  536.35(a)(1). 

(b)  Except  for  claims  cognizable  under 
subpart  K  and  personnel  claims 
cognizable  under  subpart  L  an  approval 
authority  who  has  been  appointed  an 
agent  officer  under  AR  37-103.  chapter 
15.  may  pay  the  claim,  and  will  require 
the  claimant  to  sign,  in  triplicate,  a 
receipt  in  the  following  language: 

(Date) 

I  hereby  acknowledge  receipt  of 

in  full  satisfaction  and  final  settlement  of  the 
within  claim.  ^ 

(Signature) 

(Name  printed) 

(c)  This  above  receipt  may  be  printed, 
stamped,  typed,  or  written  in  ink  in  any 
available  space  on  the  front  or  back  of 
the  signed  claim  form.  If  not  on  the 
claim  form,  the  receipt  will  be  modified 
to  identify  and  will  be  firmly  affixed  to 
the  appropriate  claim. 

Advance  Payments 

§536.44    Authority. 

This  section  implements  the  act  of  8 
September  1961  (75  Stat.  488. 10  U.S.C 
2736)  as  amended  by  Pub.  L.  90-521  (82 
Stat.  874).  Pub.  L.  98-564,  and  Pub.  L. 
100-456.  No  new  liability  is  created  by  , 
10  U.S.C.  2736,  which  merely  permits 
partial  advance  payments  on 
meritorious  claims  as  specified  above. 
(See  §  536.178  for  emergency  partial 
payments  in  personnel  claims,  which 
are  not  governed  by  10  U.S.C  2736.) 
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i63M6   CondWons  for  advance  payment 

An  advance  pa3^ment  not  in  excess  of 
$100,000  is  authorized  in  the  limited 
category  of  claims  resulting  in 
immediate  hardship  arising  from 
incidents  that  are  payable  imder 
subparts  C.  F  or  ).  An  advance  payment 
is  authorized  only  under  the  following 
circumstances: 

(a)  The  claim  must  be  determined  to 
be  cognizable  and  meritorious  under  the 
provisions  of  subparts  C,  F  or ). 

(b)  There  exists  an  immediate  need  of 
the  person  who  suffered  an  injury, 
damage,  or  loss,  or  of  the  family  of  a 
person  who  was  killed  for  food, 
clothing,  shelter,  medical,  burial 
expenses,  other  necessities,  or  other 
resources  for  such  expenses  that  are  not 
reasonably  available. 

(c)  The  payee,  so  far  as  can  be 
determined,  would  be  a  proper 
claimant,  as  is  the  spouse  or  next  of  kin 
of  a  claimant  who  is  incapacitated. 

(d)  The  total  damage  sustained  must 
exceed  the  amount  of  the  advance 
payment. 

(e)  A  properly  executed  advance 
payment  acceptance  agreement  has  been 
obtained. 

SSaMe   AuttMdzation. 

The  authorities  listed  are  authorized 
to  make  advance  payments  as  follows: 

(a)  Under  subparts  C  and  F  of  this 
part.  TJAG  and  TAJAG  may  make 
advance  payments  in  amoimts  not 
exceeding  $100,000;  the  Commander. 
USARCS,  in  amoimts  not  exceeding 
S25,000:  and  the  authorities  designated 
in  §  536.61(a)  (4)  and  (5)  and 

§  536.103(c)(3).  in  amounts  hot 
exceeding  $10,000,  subject  to  advance 
coordination  with  USARCS  if  the 
estimated  total  value  of  the  claim 
exceeds  their  monetary  authority. 
Requests  for  advance  payments  in 
excess  of  $10,000  will  be  forwarded  to 
USARCS  for  processing. 

(b)  Under  subpart  J  of  this  part,  three- 
member  claims  commissions  may  make 
advance  payments  under  the  Foreign 
Claims  Act  in  amounts  not  exceeding 
$10,000.  sub)ect  to  advance 
coordination  with  USARCS  if  the 
estimated  total  value  of  the  claim 
exceeds  their  monetary  authority. 

1936.47   Advance  payment  acceptance 


Subpart  C-Claii»s  Cognizable  Under 
the  MiMtary  Ciaims  Act 


{536.48 

The  statutory  i 
subpart  is  cont 
August  1956  (70/ 
2733),  commonly^ 
"Military  Claims  i 
Pub.  L.  90-522,  21 


Prior  to  making  any  advance  payment, 
the  authority  approving  such  payment 
will  obtain  an  executed  acceptance 
agreement  from  the  claimants. 


fjauthorfty. 
^thority  for  this 

~  in  the  act  of  10 
I  Stat.  153, 10  U.S.C. 
eferred  to  as  the 
^ct,"  as  amended  by 
September  1968  (82 
Stat.  875).  Pub.  L.[90-525.  26  September 
1968  (82  Stat.  87^.  Pub.  L.  93-336.  8 
July  1974:  the  act  bf  8  September  1961 
(75  Stat.  488. 10  U.S.C.  2736).  as 
amended  by  Pub.  L.  90-521,  26 
September  1968  (82  Stat.  874);  and  the 
act  of  30  October  t984.  Pub.  L.  98-564. 

S  536.49    Scope. 

This  subpart  is  fapplicable  in  all 
locations  and  pret  cribes  the  substantive 
bases  and  special  procedural 
requirements  for  ^e  settlement  of 
claims  against  the  United  States  for 
death;  personal  injury;  or  damage,  loss, 
or  destruction  of  property — 

(a)  Caused  by  military  persoimel  or 
civilian  employeos  of  the  DA  acting 
within  the  scope  of  their  employment. 

(b)  Incident  to  the  noncombat 
activities  of  the  DA.  provided  such 
claim  is  not  for  p*  rsonal  injury  or  death 
of  a  member  of  th  i  Armed  Forces  or 
Coast  Guard  or  ci  rilian  officer  or 
employee  whose  njury  or  death  is 
incident  to  service- 

§536.50   Ctaims  payable. 

(a)  General.  Un  ess  otherwise 
prescribed,  a  clau  a  for  personal  injury, 
death,  or  damage  3r  loss  of  real  or 
personal  property  is  payable  under  this 
subpart  when — 

(1)  Caused  by  a  i  act  or  omission 
determined  to  be  legUgent.  wrongful,  or 
otherwise  involvi  ig  fault  of  military 
personnel  or  dviian  officers  or 
employees  of  the  pA  acting  within  the 
scope  of  their  em|)loyment,  including 
certain  Red  Cross  volunteers  meeting 
the  criteria  in  AR40-3,  paragraph  2-42. 
or  I 

(2)  Incident  to  me  noncombat 
activities  of  the  Df\. 

(b)  Property.  The  loss  or  damage  to 
property  that  mayl  be  the  subject  of 
claims  under  thisjsubpart  includes — 

(1)  Real  properl^  used  and  occupied 
under  lease,  express  or  implied,  or 
otherwise  (for  exslnple,  in  connection 
with  training,  fieljl  exercises,  or 
maneuvers).  An  allowance  may  be  made 
ipancy  of  real 
it  of  trespass  or  other 
claimed  as  rent.  (See 
agraph  8-46.) 
Bity  bailed  to  the 
■  an  agreement. 
1.  unless  the  owner 


for  the  use  and  i 
property  arising  ( 
tort,  even  thou^  | 
DA  PAM  27-162,}] 

(2)  Personal  pr 
Government  und^ 
express  or  implie 


has  expressly  assumed  the  risk  of 
damage  or  loss.  Some  losses  may  be 
payable  using  Operations  and 
Maintenance.  Army  funds.  (See  DA 
PAM  27-162,  paragraph  8-41.)  Clothing 
damage  or  loss  claims  arising  out  of  the 
operation  of  an  Army  Quartermaster 
laimdry  are  considered  to  be  incident  to 
service  and  are  payable  only  if  claimant 
is  not  a  proper  claimant  under  subpart 
K. 

(3)  Registered  or  insured  mail  in  the 
possession  of  the  DA.  even  though  the 
loss  was  caused  by  a  criminal  act.  (See 
DA  PAM  27-162.  paragraph  8-61  for 
settlement  of  claims  by  the  U.S.  Postal 
Service.) 

(c)  Effect  of  FTCA.  A  claim  may  be 
settled  in  the  United  States  only  if  the 
FTCA  has  been  judicially  determined 
not  to  be  applicable  to  claims  of  this 
nature  or  if  the  claim  arose  incident  to 
noncombat  activities. 

(d)  Advance  payments.  Advance 
payments  (10  U.S.C.  2736,  as  amended) 
in  partial  pajrment  of  meritorious  claims 
to  alleviate  immediate  hardship  are 
authorized  as  provided  in  subpart  B. 

§  536.51    Claims  not  payable. 
A  claim  is  not  payable  that — 

(a)  Results  wholly  from  the  neghgent 
or  wrongful  act  of  the  claimant  or  agent. 
(See  §  536.55(b)  on  comparative 
negligence.) 

(b)  Is  for  reimbursement  for  medical, 
hospital,  or  burial  expenses  furnished  at 
the  expense  of  the  United  States. 

(c)  Is  purely  contractual  in  nature. 

(d)  Arises  from  private  as 
distinguished  bom  Government 
transactions. 

(e)  Is  based  solely  on  compassionate 
grounds. 

(f)  Is  for  war  trophies  or  articles 
intended  directly  or  indirectly  for 
persons  other  than  claimant  or  members 
of  his  or  her  immediate  family,  such  as 
articles  acquired  to  be  disposed  of  as 
gifts  or  for  sale  to  another,  voluntarily 
bailed  to  the  Army,  or  is  for  precious 
jewels  or  other  articles  of  extraordinary 
value  voltmtarily  bailed  to  the  Army. 
The  preceding  sentence  is  not 
applicable  to  claims  involving  registered 
or  insured  mail.  No  allowance  will  be 
made  for  any  item  when  the  evidence 
indicates  that  the  acquisition, 
possession,  or  transportation  thereof 
was  in  violation  of  DA  directives. 

(g)  Is  for  rent,  damage,  or  other 
payments  involving  the  acquisition,  use, 
possession,  or  disposition  of  real 
property  or  interests  therein  by  and  for 
the  DA,  except  as  authorized  by 

§  536.50(b).  Real  estate  claims  founded 
upon  contract  are  generally  processed 
under  AR  405-15.  (See  DA  PAM  27- 
162.  paragraph  8-46.) 


(h)  Is  not  in  the  best  interests  of  the 
United  States,  is  contrary  to  public 
poUcy.  or  is  otherwise  contrary  to  the 
basic  intent  of  the  governing  statute  (10 
U.S.C  2733);  for  example,  claims  by 
inhabitants  of  tmfriendly  foreign 
countries  or  by  or  based  on  injury  or 
death  of  individuals  considered  to  be 
imfriendly  to  the  United  States.  When  a 
claim  is  considered  to  be  not  payable  for 
the  reasons  stated  in  this  paragraph,  it 
will  be  forwarded  for  appropriate  action 
to  the  Commander,  USARCS.  together 
with  the  recommendations  of  the 
responsible  claims  office. 

(i)  Is  presented  by  a  national,  or  a 
corporation  controlled  by  a  national,  of 
a  country  at  war  or  engaged  in  armed 
conflict  with  the  United  States,  or  any 
country  allied  with  such  enemy  country 
unless  the  appropriate  settlement 
authority  determines  that  the  claimant 
is  and,  at  the  time  of  the  incident,  was 
friendly  to  the  United  States.  A  prisoner 
of  war  or  an  interned  enemy  alien  is  not 
excluded  as  to  a  claim  for  damage,  loss, 
or  destruction  of  personal  property  in 
the  custody  of  the  Government 
otherwise  payable. 

(j)  Is  for  personal  injury  or  death  of  a 
member  of  the  Armed  Forces  or  Coast 
Guard  or  a  civilian  employee  that  is 
incident  to  his  or  her  service  (10  U.S.C. 
2733(b)(3)). 

(k)  Is  listed  in  §  536.75.  except  for 
claims  listed  in  §  536.75(n)  and  (r). 

§  536.52    Claims  having  multiple  remedies. 

(a)  Claims  cognizable  under  other 
subparts. 

(1)  Claims  based  upon  a  single  act  or 
incident  cognizable  under  this  subpart 
and  subparts  H  or  K  will  be  first 
considered  under  the  latter  subparts;  if 
not  payable  imder  any  of  those  subparts, 
the  claim  will  be  considered  under  this 
subpart. 

(2)  A  claim  may  not  be  paid  under 
this  subpart  if  it  is  covered  by  the 
Federal  Tort  Claims  Act  (subpart  E)  or 
the  Foreign  Claims  Act  (subpart  J).  (See 
10  U.S.C.  2733(b)(2)). 

(3)  Where  a  Status  of  Forces 
Agreement  or  other  agreement  provides 
for  host  country  adjudication  of  a  claim, 
the  treaty  process  may  be  the  claimants 
exclusive  remedy  (see  subpart  G). 
Where  a  foreign  country  is  responsible 
for  adjudication  of  the  claim  imder  the 
terms  of  such  an  agreement,  it  may  not 
be  paid  under  the  provisions  of  this 
subpart.  If  the  foreign  country  refuses  to 
recognize  legal  responsibility  for  the 
claim,  or  to  consider  it  under  applicable 
treaty  provisions,  the  chief  of  a 
command  claims  service  or.  where  the 
estimated  value  of  the  claim  is  within 
USARCS  authority,  the  Commander. 
USARCS  may  authorize  adjudication  of 


the  claim  under  this  subpart.  The  mere 
fact  a  foreign  country  fails  to  pay  the 
claims  on  its  merits  is  not  sufficient 
basis  for  invoking  this  authority. 

(b)  Claims  based  upon  multiple  acts 
or  theories  of  liabifity.  Where  claims 
cognizable  under  this  subpart  are  based 
upon  more  than  one  act  or  injury  and 
where  one  or  more  of  the  acts  or  injuries 
are  also  cognizable  under  the  FTCA 
(subpart  D)  (for  example,  claims  alleging 
acts  of  medical  malpractice  both  in  a 
foreign  country  and  in  the  United  States 
or  claims  alle^g  negligence  in  the 
conduct  of  a  noncombat  activity),  the 
claims  will  be  processed  as  follows: 

(1)  Meritorious  claims. 

(i)  If  the  primary  cognizable  act  or 
incident  upon  which  the  claim  is  based 
is  not  cognizable  under  subpart  D,  the 
claim  may  be  considered  and  paid 
under  this  subpart.  However,  the 
settlement  agreement  must  expressly 
release  the  United  States  from  any 
further  liabiUty  under  the  FTCA  or  any 
other  statute  or  regulation  for  all  acts  or 
incidents  upon  which  the  claim  was 
based.  If  the  claim  is  over  $25,000.  any 
proposed  settlement  will  be  coordinated 
with  USARCS  prior  to  final  action. 

(ii)  If  the  primary  cognizable  act  or 
incident  upon  which  the  claim  is  based 
is  cognizable  imder  subpart  D,  the  claim 
will  be  first  considered  under  subpart  D. 
If  the  claim  is  determined  by  proper 
authority  to  be  nonmeritorious  under 
subpart  D  but  meritorious  under  this 
subpart  (for  example,  negligence 
occurred  overseas  but  none  occurred  in 
the  United  States  or  there  is  no 
negUgence  in  the  conduct  of  a 
noncombat  activity),  it  may  be 
considered  and  paid  under  this  subpart. 
However,  an  agreed  settlement  must  be 
reached  that  expressly  releases  the 
United  States  fiom  further  liability 
under  the  FTCA  or  any  other  statute  or 
regulation  for  all  acts  or  incidents  upon 
which  the  claim  was  based.  If  the  claim 
was  presented  in  an  amount  over 
$25,000.  any  proposed  settlement  will 
be  coordinated  with  USARCS. 

(2)  Nonmeritorious  claims.  Where 
claims  are  based  upon  multiple  acts  or 
incidents,  some  or  all  of  which  may  be 
cognizable  under  subpart  D  (Federal 
Tort  Claims  Act  (FTCA)).  extreme  care 
will  be  taken  prior  to  any  disapproval 
based  upon  this  subpart.  Whether  a 
claim  is  covered  by  Cognizability  imder 
the  FTCA  is  a  litigable  issue.  Such 
claims  virill  be  disapproved  under  this    > 
subpart  only  as  follows: 

(ij  A  claim  presented  in  an  amount 
not  over  $25,000,  may  be  disapproved 
by  an  office  with  settlement  aufiiority 
having  jurisdiction  over  the  claim  only 
if  the  claim  is  determined  to  be 
nonmeritorious  under  both  this  subpart 


and  subpart  D;  however  the  disapproval 
procedures  estabUshed  in  subpart  D 
must  be  fully  satisfied.  In  such  cases, 
the  disapproval  notification  will  advise 
the  claimant  of  his  or  her  concurrent 
rights  to  appeal  the  disapproval  under 
this  subpart  or  to  institute  siut  luider  the 
FTCA.  (See  §  536.63.)  hi  case  of  doubt 
concerning  the  appUcability  of  this 
paragraph,  the  question  will  be  referred 
to  USARCS. 

(ii)  Claims  of  4e  type  covered  by  this 
paragraph,  which  are  presented  in  an 
amount  over  $25,000.  will  be 
disapproved  only  by  the  USARCS. 

(c)  Claims  in  litigation.  Disposition 
under  this  subpart  of  any  claim  of  the 
type  covered  by  this  paragraph  that  goes 
into  Utigatlon  in  any  State  or  Federal 
court  under  any  State  or  Federal  statute 
or  ordinance  will  be  suspended  pending 
disposition  of  such  Utigation,  and  the 
claim  file  will  be  forwarded  to  USARCS. 
The  Commander,  USARCS.  in 
coordination  with  the  U.S.  Department 
of  Justice,  may  determine  that  final 
disposition  under  this  subpart  during 
pendency  of  the  litigation  is  in  the  best 
interests  of  the  United  States.  This 
paragraph  will  also  apply  to  any 
litigation  brought  against  any  agent  of 
the  United  States  in  his  or  her 
individual  capacity  that  is  based  upon 
the  same  acts  or  incidents  upon  which 
a  chiim  under  the  subpart  is  based. 

§  536.53    Presentation  of  claim. 

(a)  When  claim  must  be  presented.  A 
claim  may  be  settled  under  this  subpart 
only  if  presented  in  writing  within  2 
years  after  it  accrues.  If  a  claim  accrues 
in  time  of  war  or  armed  confhct.  or  if 
war  or  armed  conflict  intervenes  within 
2  years  after  it  accrues,  and  if  good 
cause  is  shown,  the  claim  may  be 
presented  not  later  than  2  years  after 
war  or  armed  confhct  is  terminated.  As 
used  in  this  paragraph,  a  war  or  armed 
conflict  is  one  in  which  any  Armed 
Force  of  the  United  States  is  engaged. 
The  dates  of  commencement  and 
termination  of  an  armed  confhct  must 
be  established  by  concurrent  resolution 
of  Congress  or  by  determination  of  the 
President. 

(b)  Where  claim  must  be  presented.  A 
claim  must  be  presented  to  an  agency  or 
instrumentality  of  the  DA.  However,  the 
statute  of  limitations  is  tolled  if  a  claim 
is  filed  with  another  Government 
agency  and  forwarded  to  the  DA  within 
6  months,  or  if  the  claimant  makes 
inquiry  of  the  DA  concerning  his  or  her 
claim  within  6  months  after  it  was  filed 
with  another  agency  of  the  Government. 
If  a  claim  is  received  by  an  official  of  the 
DA  who  is  not  a  claims  approval  or 
settlement  authority  under  this  subpart 
the  claim  will  be  transmitted  without 
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So  far  aa  not  iacouisteat  witit  tkis 
subpart,  tlie  daiaia  pcaoadiiiea  Ml  forth 
in  sul^art  B  wUi  be  ioUcwod. 
Subrogated  daima  will  be  fmicesaad  aa 
preacribed  in  §  536l2O0>). 

fSa&SS   LawiwUcabtataMebill^ 

(a)  CtaiBts  arising  within  the  United 
States,  and  its  tanitories, 
conunoBweahhs  aw)  poaeeaaons.  Aato 
claims  eising  in  Ae  United  States,  its 
teiillmies,  conuBOB wealths,  and 
possessions,  tntt  law  of  die  place  where 
the  act  or  onaissiao  ooauied  wiO  be 
appUed  in  detemdning  liability  and  die 
effect  of  contributory  negligence  on  the 
claimant's  ri^  to  recover  damages. 
However,  theories  of  strict  or  absolute 
liability  will  not  be  applicable  to  claims 
under  this  subpart. 

(b)  Claims  arising  within  forugn 
counthea. 

(1)  For  clairos  arisiBg  in  a  foteign 
country,  tiabilitj  of  die  United  State* 
will  be  aaaesaed  by  wiiBience  to  the  law 

of  the  District  of  Cohonlria  api^iGable  to 
torts  oonunitted  in  and  having  their 
operative  efSBct  in  the  District  (i.e., 
District  of  Ccrfmnbia  cjioioe  of  law  mles 
will  not  be  applicable).  The  United 
States  shall  be  liable  in  the  same 
manner  and  to  the  same  extent  as  a 
private  individual  under  like 
circumstances,  except  that  theories  of 
absolute  or  strict  liability  may  not  be 
applied  under  this  sul^art.  Damages 
will  be  determined  under  the  provisions 
of  §  536.56  throu^  §  536.59. 

(2)  The  law  of  the  place  ia  which  the 
alleged  negligeat  act  occuired  will  be 
applied  to  delermine  the  effect  of  the 
claimant's  own  negligence  on  the  moits 
of  the  claim.  Where  there  is  no  law  on 
this  issue,  the  MCA  requires  application 
of  traditional  rules  of  contrtttutmy 
negligence 

(3)  In  traffic  accident  cases,  questions 
of  negligence,  and  the  degree  of  the 
claimant's  comparative  negligence,  will 
be  evaluated  based  on  the  traffic  and 
vehicle  safety  laws  and  regulations  of 
the  country  in  which  the  accident 
occurred,  but  only  to  the  extent  they  are 
not  specifically  superseded  or 
preempted  by  U.S.  military  traffic 
r^ulations.  Likewise,  where  a  claim  is 
based  on  the  feiture  to  comply  with 
some  safety  or  regulatory  standard,  the 
standard  applicable  at  the  time  and  in 
the  place  where  the  claim  arose  will  be 
used,  rather  than  any  comparable 
standard  in  the  District  of  Cohmibia. 


fsa&St  MMMB^ordMagasftarpropaiiy 

(a)  General.  T^e  measure  of  damages 
in  property  daims  arising  in  the  Uofiad 
States  or  its  pos^easioBS  wiQ  be 
determined  in  aioordance  wiUi  the  law 
of  the  place  whse  the  incident 
occurred.  The  n^asure  of  damages  in 
property  claims  arising  overseas  will  be 
determined  in  Mcordance  with  the  law 
of  the  District  o^CoIumbia  (see 

§  536.55(a)).  Hoijwver.  pimitive  or 
exemplary  damaBes,  inJcIucfing  damages 
considered  puninve  in  nature  under  28 
U.S.C.  2674.  and  interest  on  any 
settlement  are  n«  payable. 

(b)  Proof  of  dcmoage.  The  infarmation 
listed  in  para^pis  (bXl)  thru  (4) 
(similar  to  that  required  by  2S  CFR 
14.4(c)  PA  Pami27-162,  appendix  H)) 
will  be  submitted  by  a  claimant  to 
substantiate  a  claim. 

(1)  Proof  of  ownership. 

(2)  Detailed  statement  of  amoimt 
claimed  for  each  item  of  property. 

(3)  Itemized  receipt  m  estimate  for  all 
repalre.  i 

(4)  Statement  giving  date  of  purchase, 
price,  and,  where  not  economical^ 
repairable,  the  salvage  vahie. 

(c)  Appraisals.;  The  assistance  of 
appraisers  should  be  used  in  all  claims 
where,  in  the  opfcnon  of  the  claims 
officer,  an  appraisal  is  reasonably 
necessary  andu:  efbl  in  efietAnating  the 
administrative  s(  ttleiueut  of  claims.  (See 
§  536.26  for  proc  sdures  on  appraisals.) 

isaesr    Unmmn  ofdiiiiijiii  i»in»wy« 
deatti  elaima  ariaii « la  tlM  IMiad  SMm  or 
Its  possessioits.   ' 

Measure  of  da^is^ges  in  injury  or  death 
claims  arising  in  the  United  States  or  its 
possessions'Will  be  assessed  as  foUows; 

(a)  Where  an  injury  or  an  injury 
resulting  in  death  arises  within  the 
United  States  or  its  possessions,  the 
measure  of  damages  will  be  determined 
in  accordance  wi  h  the  law  of  the  State 
or  possession  wfa  arein  the  injiuy  arises. 
However,  punitii  e  or  exemplary 
damages,  includipg  damages  considered 
punitive  in  nature  under  28  U.S.C  2674, 
and  interest  on  any  settlesaeat  are  not 
payable.  I 

(0)  The  infonnltion  listed  in 
paragraph  (b)(1)  firu  (7)  (similar  to  that 
required  by  28  CfR  14.4(a)  (DA  Faro  27- 
162,  appendix  Hi  will  be  submitted  by 
a  claimant  to  substantiate  a  wronghil 
death  claim:         ! 

(1)  Authenticated  death  certificate  or 
other  competent  Evidence  showing  date 
and  cause  of  death  and  age  of  decedent 

(2)  Decedent's  tmployment  and 
occupaticm  at  time  of  death,  including 
salary  or  earnings  and  duration  of  I^nst 
employment  or  occupation. 

(3)  ^4ames,  addresses,  birth  dates, 
kinship,  and  mar  tal  status  of  survivors. 


(4)  Identification  of  persons 
dependent  on  derwdent  for  support  aft 
time  of  death  and  the  degree  (^  support 
provided. 

(5)  Decedent's  general  physical  and 
mental  condition  at  time  of  death. 

(6)  Itemized  bills  or  receipts  foe 
medical  and  Inuial  expenses. 

(7)  If  damages  for  pain  and  sofTering 
are  claimed,  a  physician's  statement 
specifying  the  injuries  suSered, 
duration  of  pain  and  suffering,  drngs 
administered,  and  decedent's  physical 
condition  between  time  of  injury  and 
time  of  death. 

(c)  The  information  listed  in 
paragraph  (c)(1)  thru  (5)  (similar  to  that 
required  by  28  CFR  14.4(b}  (DA  Pam  27- 
162.  appendix  H))  will  be  submitted  by 
a  claimant  to  substantiate  a  personal 
injury  claim: 

(1)  Written  report  by  the  attending 
physician  or  dentist  setting  forth  the — 

(i)  Nature  and  extent  of  injury, 
(ii)  Nature  and  extent  of  treatraent. 
(ill)  Degree  of  temporary  or  pennanmt 
disabihty. 
(iv)  Prognosis, 
(v)  Period  of  hospitalization, 
(vi)  Diminished  earning  cs^city. 

(2)  Itemized  bills  or  receipts  for 
medical,  dental,  and  hospital  expenses. 

(3)  If  the  prognosis  includes  future 
treatment,  a  statement  of  expected 
expenses  for  such  treatment. 

(4)  If  the  claim  inclndes  lost  time  from 
employment,  a  statemeat  by  the 
employer  showing  the  actual  time  loA 
and  wages  and/or  salary  lost. 

(5)  If  the  chum  includes  lost-inoome 
by  a  self-enqployed  claimant, 
documentary  evidence  of  such  loss. 

SM8-58    HJaasure  of  damayes  In  fnjury  or 
oaain  cfBftna  anaiiiQ  at  forafsn  ccwitriias. 

(a)  Where  a  clajm  for  an  injiny,  or 
injury  resulting  in  death,  arises  outside 
of  the  United  Sates  or  its  possessions, 
the  elements  of  damages  payable  under 
this  sul^ari  will  be  the  same  as  those 
payable  in  a  similar  claim  arising  under 
the  law  of  the  District  of  Columbia 
applicable  to  torts  committed  in  and 
having  their  operative  effect  in  the 
District  of  CoIumWa.  The  amount  paid 
will  be  based  on  generally  acc^ted 
economic  principles.  AU  awards  for 
future  payments  of  economic  damages 
will  be  discounted  to  present  value. 
Awards  under  this  su^>art  will  be 
reduced  by  any  benefits  which  have 
been  or  are  reasonable  likely  to  be  paid. 
if  the  benefit  or  payment  is  from  the 
general  revenues  of  the  United  States 
and  the  claimant  did  not  contribute  to 
or  purchase  the  benefit.  In  death  cases, 
taxes  and  personal  consun^>tion  will  be 
deducted  from  any  award  for  lost 
economic  contribution  or  lost  earnings 
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Punitive  or  exemplary  damages, 
including  damages  considered  punitive 
in  nature  under  28  U.S.C.  2674,  and 
interest  on  any  settlement  are  not 
payable. 

(b)  The  information  listed  in 

§  536  57(b)  or  (c),  as  appropriate,  wrill  be 
submitted  by  the  claimant  to 
substantiate  a  claim. 

(c)  A  claimant  who  alleges  a  serious 
personal  injury  resulting  in  temporary 
or  permanent  disability  should  b^ 
examined  by  an  independent  physician 
or  other  medical  specialist.  The  purpose 
of  the  examination  is  not  just  to  confirm 
the  impairment  but  also  to  help  assess 
its  extent,  prognosis  and  treatment.  See 
§  536.27  for  independent  medical 
examination  procedures. 

§536.59    Failure  to  substantiate  a  daim. 

(a)  The  Government  is  not  obligated  to 
take  final  action  on  a  claim  until  it  has 
been  supported  by  the  claimant  with 
specific  facts  substantiated  by 
appropriate  documentary  evidence, 
reports  of  investigation,  medical 
records,  or  witness  statements.  As  the 
burden  of  proof  is  on  the  claimant,  the 
failure  to  substantiate  a  claim  within  a 
reasonable  time  can  be  the  basis  for 
denial  of  the  claim.  Upon  request,  the 
claimant  must — 

(1)  Provide  the  documentation 
required  by  §§  536.56  through  536.58. 

(2)  Undergo  necessary  medical 
examinations. 

(3)  Permit  questioning  of  the  claimant, 
his  or  her  witnesses,  and  treating 
medical  personnel. 

(4)  Submit  an  expert  opinion  in  a 
professional  negUgence  action. 

(b)  Failure  to  comply  with  these 
requirements  may  provide  a  basis  for 
denial  of  a  claim,  in  full  or  in  part. 

S536.80   Structured  sattiament 

(a)  The  use  of  the  structured 
settlement  device  by  approval  and 
settlement  authorities  is  encouraged  in 
all  appropriate  cases.  A  structured 
settlement  should  not  be  used  when 
contrary  to  the  desires  of  the  claimant. 

(b)  Notwithstanding  the  above,  the 
Commander,  USARCS  may  require  or 
recommend  to  higher  authority  that  an 
acceptable  structured  settlement  be 
made  a  cmdition  of  award 
notwithstanding  objection  by  the 
claimant  or  his  or  her  representative 
where — 

(1)  Necessary  to  ensure  adequate  and 
secure  care  and  compensation  to  a 
minor  or  otherwise  incompetent 
claimant  over  a  period  of  years; 

(2)  Where  a  trust  device  is  necessary 
to  ensure  the  long-term  availabiUty  of 
funds  for  anticipated  further  medical 
care; 


(3)  Where  die  mjured  party's  life 
expectancy  cannot  be  reasonably 
determined. 

S  536.61    Settlement  auttiority. 

(a)  The  Secretary  of  the  Army,  the 
Assistant  Secretary  of  the  Army 
(Financial  Management)  as  designee  of 
the  Secretary  or  other  designee  of  the 
Secretary  of  the  Army  must  approve 
settlements  in  excess  of  $100,000. 

(b)  Del^ations  of  authority. 

(1)  Disapprovals  and  final  offers  in 
claims  acted  on  under  the  delegations 
set  forth  herein  are  subject  to  appeal  to 
the  authorities  specified  in  paragraph 
(d)  of  this  section. 

(2)  The  TJAG  and  TAJAG  are 
delegated  authority  to  pay  up  to 
$100,000  in  settlement  of  a  cl^  and  to 
disapprove  a  claim  regardless  of  the 
amount  claimed.  The  Commander, 
USARCS  will  process  such  claims  as 
prescribed  in  §  536.62. 

(3)  The  Commander.  USARCS.  or 
designees,  are  delegated  authority  to  pay 
up  to  $25,000  in  setUement  of  a  claim 
and  to  disapprove  or  make  a  final  offer 
in  a  claim  regardless  of  the  amount 
claimed. 

(4)  The  SJA  and,  subject  to  limitations 
imposed  by  him  or  her,  the  chief  of  the 
command  claims  service  of  the 
commands  Usted  in  paragraph  (4)  (i) 
thru  (iii)  are  delegated  authority  to  pay 
up  to  $25,000  in  settlement  of  a  claim, 
regardless  of  the  amount  claimed,  and  to 
disapprove  or  make  a  final  offer  in  a 
claim  presented  in  an  amount  not 
exceeding  $25,000: 

(i)  USAREUR. 

(ii)  Eightii  U.S.  Army,  Korea. 

(iii)  USARSO. 

(5)  Area  claims  offices  are  delegated 
authority  to  pay  up  to  $15,000  in 
setUement  of  a  claim,  regardless  of  the 
amount  claimed,  and  to  disapprove  or 
make  a  final  offer  in  a  claim  presented 
in  an  amoimt  not  exceeding  $15,000. 

(6)  Claims  processing  offices  with 
approval  authority  are  delegated 
authority  to  approve,  in  full  or  in  part, 
claims  presented  for  $5,000  or  less,  and 
to  pay  claims  regardless  of  the  amoimt 
claimed  provided  an  award  of  $5,000  or 
less  is  accepted  in  full  satisfaction  of  the 
claim. 

(c)  Settiement  of  multiple  claims 
arising  fitim  a  single  incident. 

(1)  Where  a  sin^e  act  or  incident 
gives  rise  to  multiple  claims  cognizable 
under  this  subpart,  and  where  one  or 
more  of  these  claims  apparently  cannot 
be  settied  within  the  jurisdiction  of  the 
authority  initially  acting  on  the  claims, 
no  final  offer  will  be  made  and  all 
claims  vtrill  be  forwarded  with 
recommendation  as  to  disposition  to  the 
authority  having  jurisdiction  over  the 


largest  claim  for  a  determination  of 
liabilitv. 

(2)  If  such  authority  determines  that 
liability  of  the  United  States  is 
established,  he  or  she  may  return  claims 
of  lesser  value  to  the  field  office  for 
settlement  within  that  office's 
jurisdiction.  Care  will  be  exercised  by 
the  field  office  to  avoid  compromising 
the  discretion  of  the  higher  authority  by 
conceding  liabihty  in  claims  of  lesser 
amount 

(d)  Appeals.  Denials  or  final  offers  on 
claims  described  as  allows  may  be 
apoealed  to  the  official  designated: 

1 1 )  For  claims  presented  in  an  amount 
over  $100,000,  final  decisions  on 
appeals  will  be  made  by  the  Secretary 
of  the  Army  or  designee. 

(2)  For  claims  presented  for  $100,000 
or  less  and  any  denied  claim,  regardless 
of  the  amount  claimed,  in  which  the 
denial  was  based  solely  upon  an 
incident  to  service  bar  (FERES),  on 
exclusionary  language  in  a  federal 
statute  governing  compensation  of 
federal  employees  for  job  related 
injuries  (see,  for  example.  §  536.75  (s) 
and  (t))  or  upon  the  lack  of  timely  filing, 
final  decisions  on  appeals  will  be  made 
by  T)AG  or  TAjAG,  except  Uiat  claims 
presented  for  $25,000  or  less  and  not 
acted  on  by  the  Commander,  USARCS 
are  governed  by  paragraph  (d)(3)  of  this 
section. 

(3)  For  claims  presented  for  $25,000 
or  less,  final  decisions  on  appeals  will 
be  made  by  the  Commander,  USARCS, 
or  his  designee  or  the  chief  of  a 
command  claims  service  for  claims 
acted  on  by  an  area  claims  office  under 
such  service's  jurisdiction.  See 

§§  536.63  and  536.64  for  rules  relating 
to  the  notification  of  appeal  rights  and 
processing.) 

(e)  Delegated  authority.  Authority 
delegated  by  this  paragraph  will  not  be 
exercised  unless  die  claims  setUement 
or  approval  authority  has  been  assigned 
an  office  code. 

S536.62    Claims  over  $100,000.. 

(a)  Claims  cognizable  under  10  U.S.C 
2733  and  this  subpart,  which  are 
meritorious  in  amounts  over  $100,000, 
will  be  forwarded  to  the  Commander, 
USARCS,  who  vnll  negotiate  a 
setUement  subject  to  approval  by  the 
Secretary  of  the  Army,  the  Assistant 
Secretary  of  the  Army  (Financial 
Management)  as  designee  of  the 
Secretary  or  designee,  or  require  the 
claimant  to  state  the  lowest  amount  that 
will  be  acceptable  and  provide 
appropriate  justification.  Tender  of  a 
final  offer  by  the  Commander,  USARCS. 
constitutes  an  action  subject  to  appeal. 
The  Commander,  USARCS,  will  prepare 
a  memorandum  of  law  with 
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reoomBiendatimis  and  fonward  the  daim 
to  tha  Secrataiy  of  the  Amy,  or 
designee,  for  &ial  actioo.  IIm  Secrataiy. 
or  designee,  will  eitlMr  dis^ipcove  the 
claim  or  qifwave  it  in  wbfde  or  in  part 
(b)  If  one  or  more  claims  wising  Dom 
an  incident  are  approved  in  an  amount 
over  S100.000.  on^  SIOOJOOO  will  be 
paid  from  the  Claims  ^propn'ation. 
alter  the  execution  of  a  settlement 
agreement.  The  excess  will  be  reported 
to  the  Oaims  Division.  GAO.  441 G 
Street,  NW.  Washington.  DC  20548. 
togethw  with  documents  li^ed  in 
§536.35(8). 

S536t63   SutWBiiieiit  piocediifea. 

(a)  Procedures.  Approval  and 
settlement  authorities  will  follow  the 
procedures  set  forth  in  subpart  B  in 
paying,  denying,  or  making  final  offers 
on  claims.  A  copy  of  the  notification 
will  be  forwarded  to  Cranmander, 
USARCS.  The  settlement  authority  will 
notify  the  claimant  by  certified  mail  - 
(return  receipt  requested)  of  a  denial  or 
final  offer  and  the  reason  therefor  as  set 
forth  in  S  536.37.  The  letter  of 
notification  will  inform  claimants  of  the 
following: 

(1)  They  must  accept  or  appeal  as 
provided  in  paragraph  (b)  of  this 
section. 

(2)  The  official  who  will  act  on  the 
appeal  and  that  the  appeal  will  be 
addressed  to  the  settlement  authority 
who  last  acted  on  the  claim. 

(3)  No  form  is  prescribed  for  the 
appeal  but  claimants  must  folly  set  forth 
the  grounds  far  appeal,  or  state  that  they 
appeel  on  the  besis  of  die  record  as  it 
exists  at  the  time  of  denial  or  final  offer. 

(4)  The  appeel  must  be  postmariced 
not  later  than  six  months  after  the  date 
of  mailing  of  the  notice  of  action  on  the 
claim.  If  the  last  day  of  the  appeal 
period  fells  on  a  day  on  which  the  post 
office  is  dosed,  the  next  day  on  which 
it  is  open  for  business  will  be 
considered  the  final  day  of  the  appeal 
period. 

(b)  Accept^ce  and  appeal.  For  final 
offers,  a  settlement  agreement  releasing 
the  government  fiom  all  liability  will  be 
mailed  along  with  the  final  offer  notice. 
Claimants  will  be  advised  that  they 
must  either  submit  an  appeal  or  accept 
the  offer  within  180  days  of  the  date  of 
mailing  of  the  fiiul  offer  notice.  If  they 
fail  to  do  either,  the  offer  will  be 
withdrawn,  the  claim  will  be  denied 
and  the  file  will  be  closed  without 
further  recourse. 

(c)  Companion  FTCA  claims.  Where  a 
claim  for  the  same  injury  has  been  filed 
under  subpart  D.  and  the  denial  or  final 
offer  applies  eqmlly  to  such  claim,  the 
letter  of  notification  must  advise  the 
claimant  that  any  suit  brought  as  to  any 


portion  of  the  c^im  filed  tmdor  the 
FTCA  must  be  bought  not  later  than  6 
months  fiom  thei  date  of  mailing  of  the 
notice  of  denial  or  fiaal  oAr.  Ftartker, 
the  claimant  rautt  be  adviaad  that  if  suit 
is  brought,  acting  mi  any  appeal  under 
this  su^Mrt  willlbe  held  in  abeyance 
pending  fin^  daflsmiaatioB  of  such 
suit. 


f 536.64    Aetkmdna 

(a)  The  ^peaXwiil  be  examined  by 
the  settlement  ailthority  who  last  acted 
on  the  daim  m  Qis  or  her  successm,  to 
determine  if  the  ^peat  complies  with 
the  requirement^  of  this  regulation.  The 
settlement  autha|rity  will  also  examine 
the  claims  investigative  file;  and  decide 
whether  additional  investigation  is 
required;  ensure  ithat  all  allegetions  or 
evidence  presented  by  the  claimant, 
agent,  or  attorney  are  documented  in  the 
file;  and  ensure  J  lat  all  pertinent 
evidence  is  inch  ded  in  the  file.  If  the 
daimant  states  t  lat  he  or  she  appeals, 
but  does  not  sub  nit  supporting 
materials  within  the  180  day  appeal 
period,  the  appe  J  wiH  be  treated  as 
being  on  the  rea  rd  as  it  existed  at  the 
time  of  denial  oi  final  offer.  Unless 
action  imder  pai  tgraph  (b)  of  this 
section  is  taken,  he  claim  and  complete 
investigative  file  induding  any 
additional  invest  igation  re^iired,  and  a 
tort  claims  mem(  irandum  will  be 
forwarded  to  the  appropriate  appellate 
authority  for  nee  sssary  action  on  the 
appeal. 

(b)  If  the  evidence  in  the  file, 
including  infom)ation  submitted  by  the 
daimant  with  th^  appeel  and  any 
necessary  additional  investigation, 
indicates  the  ^{  eal  should  be  granted, 
in  whole  or  in  pi  rt,  the  settlement 
authority  who  la  1  acted  on  the  daim  or 
his  or  her  successor  will  attempt  to 
settle  the  claim.  If  a  settlement  cannot 
be  reached,  the  ^peal  will  be 
forwarded  in  accDrdaoce  with  paragraph 
(a)  of  this  section. 

(c)  As  to  an  ap  leal  that  requires 
at^on  by  TJAG,   'AJAG,  or  the  Secretary 
of  the  Army  or  di  isignee.  the 
Commander,  US<  JICS  may  take  the 
action  in  paragra  xh  (l^  of  this  section  or 
forward  the  claim  together  with  a 
recommendation;  for  action.  All  matters 
submitted  by  theclaimant  will  be 
forwarded  and  considered. 

(d)  Since  an  apmeal  under  this  subpart 
is  not  an  adversaiy  proceeding,  no  form 
of  hearing  is  autltorized.  A  request  by 
the  daimant  for  Recess  to  documentary 
evidence  in  the  claims  file  to  be  used  in 
considering  the  abpeal  should  be 
granted  unless  at  :»ss  is  not  permitted 
by  law  or  regulat  on. 

(e)Iftheappea  authority  upholds  a 
final  offer  or  auti  orizes  an  award  on 


appeal  from  a  denial  of  a  claim,  the 
notice  of  the  appellate  authority's  action 
will  inform  the  '•^"j"'— >*  that  they  must 
accept  the  award  within  180  days  oTthe 
date  of  mailing  of  the  notice  of  the 
appellate  autl^rity's  action  or  the  award 
win  be  withdrawn,  the  daim  wiH  be 
deemed  denied  and  the  fiile  will  be 
dosed  without  hiither  recourse. 


§53665   Crese-ecniciny  of  I 

(a)  Single-service  claims 
responsibihty.  PerDCXX)  5515.8,  the 
DOD  has  assigned  single-service 
responsibility  to  die  various  miltfary 
departments  for  the  setttement  of  cJairas 
in  spedfied  coimtries. 

(b)  Claims  settlement  pfooedures.  IVr 
DODD  5515.3,  the  DOD  has  dnected 
that  where  a  single  Service  hu  been 
assigned  a  coimtry  or  area  claims 
responsibility,  that  Service  will  settle 
claims  cognizable  under  10  U.S.C.  2733 
in  accordance  vn&.  the  departmental 
regulations  of  diat  Service. 


$536.66 

In  the  settkaaenl  <if  any  daim 

pursuant  to  10  U.SjC.  2733  and  this 
subpart,  attorney  fees  will  not  exceed  20 
percent  of  the  &ial  coat  to  the  United 
States  of  the  award.  On  structured 
settlements,  the  cash  payment  due 
immediately  upon  fixn)  approval  must 
be  sofikaent  toaltorw  pejnneBt  of 
attorneys  fees  equal  to  20%  of  the  total 
cost  of  the  settlement. 

S  536.67  Payment  of  coats.  satUensata. 
and  judgments  related  to  certain  medical 
malpractice  claims. 

(a)  General  Costs,  settlements, 
judgments  cognizaHe  under  10  U.S.C 
1089(1)  for  personal  injiuy  or  death 
caused  by  any  physician,  dentist,  nurse, 
pharmacist,  paramedical,  or  other 
supporting  perscmsiel  including 
medical  and  d^ital  tedmidans,  nnse 
assistant,  therapists,  and  Red  Cross 
volunteers  meeting  the  criteria  in  AR 
40-3,  paragraph  2-4Z)  of  DA  will  be 
paid  provided — 

(1)  The  alleged  n^ligent  or  wroi^fut 
actions  or  omissions  anise  in 
performance  of  medical,  dental  or 
related  health  care  functions  (induding 
clinical  studies  and  investigations) 
within  the  scope  of  empfoyBaent; 

(2)  Such  personnel  ^noish  prompt 
notification  and  delivery  of  all  process 
served  or  received,  and  other 
documents,  information,  and  assistance 
as  requested;  sad  cooperate  in  the 
defense  of  the  action  on  its  merits. 

(b)  Requests  for  indemnification.  AH 
requests  for  indemnification  under  this 
section  should  be  forwarded  to  the 
Commander,  USARCS,  for  action  using 
procedures  contained  in  this  subpart.. 
(See  DODD  6000.6.) 


§536je   PayiMntofcoatB,aetliements. 
and  Judflmaola  MMed  ID  certain  legal 
malpni^ce  dahns. 

(a)  Genenl.  Costs,  settlements,  and 
juc^nents  opgnizable  imder  10  U.S.C 
1054(0  for  damages  for  injury  or  loss  of 
property  caused  by  any  attorney, 
paralegal,  or  other  member  of  a  legal 
staff  within  DA  will  be  paid  provided 
Uiat— 

(1)  The  alleged  negUgent  or  vkrrongfol 
actions  or  nmisslnns  arose  in  connection 
with  providuqg  legal  services  while 
acting  within  the  scope  of  duties  or 
employment. 

(2)  Sudi  personnel  fomish  prompt 
notification  and  delivery  of  all  process 
served  or  received,  and  other 
documents,  information,  and  assistance 
as  requested;  and  cooperate  in  the 
defense  of  die  action  on  its  merits. 

(b)  Requests  for  indemnification.  All 
requests  for  indemnification  imder  this 
section  should  be  forwarded  to  the 
Commander.  USARCS,  for  action 
utilizing  the  procedures  contained  in 
this  subpart 

Subpart  O— Claims  Cognizable  Under 
the  Federal  Tort  Claiins  Act 

f  596i66   AudMMi^ 

The  statutory  authority  for  this 
subpart  is  the  FTCA  (60  Stat.  842).  (28 
U.S.C.  2671-2680).  as  amended  by  the 
Act  of  18  July  1966  (Pub.  L.  89-506;  80 
Stat.  306).  Pub.  L.  93-253. 16  March 
1974  (88  Stat  SO),  and  Pub.  L.  97-124. 
29  December  1981,  and  as  implemented 
by  the  Attorney  General's  Regulations 
(28  CFR  14.1-14.11). 


S536.79 

(a)  This  subfMTt  prescribes  the 
substantive  bases  and  special 
procedural  leqaixements  for  the 
administrative  aettleraent  of  claims 
against  the  United  States  under  the 
FTCA  and  the  ioiplementing  Attorney 
Genaial's  Begniations  (DA  Pam  27-162. 
appendix  H)  baaed  on  death,  personal 
injury,  or  damagelo  or  loss  of  property 
that  accrues  on  or  after  18  January  1967 
If  a  conflict  exists  between  this  subpart 
and  die  Attorney  General's  Regulations, 
the  iMIer  governs. 

Hb)  Qtations  to  cases  intopreting  and 
allying  the  FTCA  are  contained  in  the 
Federal  Tost  Claims  Handbook  proviefed 
by  USAaCS.  That  handbook  ^ould  be 
used  in  canjimotion  with  this  subpart 


f53&7] 

(a)  Unless  otherwise  prescribed. 
daimt  far  death,  personal  injury,  or 
damage  to  or  loss  of  property  (real  or 
personal)  are  payable  under  this  sul^part 
if  the  iajuiy  or  damage  is  caused  by 
ueghgeot  or  wroagfol  acts  or  omissions 
of  military  personnel  or  civilian 


empfoyees  of  the  DA  or  DOD  while 
acting  within  the  scope  of  their 
employment  under  drcumstances  in 
which  the  United  States,  if  a  private 
person,  would  be  liable  to  the  claimant 
in  accordance  with  the  law  of  the  place 
where  the  act  or  omission  occiured.  The 
FTCA  is  a  limited  consent  to  liability 
without  which  the  United  Stales  is 
immune.  Similarly,  there  is  no  Federal 
cause  of  action  created  by  the 
Constitution  that  would  permit  a 
damage  recovery  because  of  the  Fifih 
Amendment  or  any  other  constitutional 
provision.  Immunity  must  be  expressly 
waived,  as  by  the  FTCA. 

db)  An  "empfoyee  of  the  Government" 
(28  U.SX1 2671)  indudes  the  following 
categories  of  tortfeasors  far  which  the 
Army  is  responsible: 

(1)  Military  personnel  (members  of 
the  Army),  induding  but  not  limited 
to— 

(i)  Members  on  full-time  ective  duty 
in  a  pay  status,  including  members — 

(A)  Assigned  to  units  performing 
active  service. 

(B)  Serving  as  ROTC  instructors. 
(Excludes  Junior  ROTC  instructor  unless 
on  active  duty.) 

(C)  Serving  ai  NG  instructors  or 
advisors. 

(D)  On  duty  or  training  with  other 
Federal  agencies,  for  example.  National 
Aeronautics  and  Space  Administration, 
DOD.  State.  Navy,  or  Air  Forae. 

(E)  Assigned  as  students  or  ordered 
into  training  at  a  nonFederal  dvilian 
educational  institution,  hospital, 
factory,  or  other  industry.  (This  does  not 
indude  members  on  excess  leave.) 

(F)  On  fiill-time  duty  at 
nonappropriated  fund  activities. 

(G)  Of  the  USAR  and  ARNG  on  active 
duty  under  Tide  10. 

(ii)  Members  of  Reserve  Units  (other 
than  members  of  the  ARNG  under 
subpart  F)  during  periods  of  inactive 
duty  tc^ning  and  active  duty  training, 
induding  ROTC  cadets  who  are 
reservists  while  they  are  at  summer 
camp. 

(iii)  Members  of  the  ARNG  while 
engaged  in  training  or  duty  under  Title 
32  U,SXL  section  316.  502.  503,  504,  or 
505  for  claims  arising  on  or  after  29 
December  1981. 

(2)  Civilian  offidals  and  employees  of 
both  the  DOD  and  DA  (there  is  no 
practical  significance  to  the  distinction 
between  the  terms  "official"  and 
"employee")  induding  but  not  limited 
to— 

(i)  Civil  Service  and  other  foil-time 
employees  of  both  the  DOD  and  DA 
paid  from  appropriated  funds. 

(ii)  Contract  surgeons  (10  U.S.C.  1091 
4t)22:  AR  40-1.  paragraph  4-2)  and 
consultants  (10  U.S.C.  1091;  AR  40-1. 


poagraph  4-3;  CPR  A-9;  FPM  chapter 
304)  where  "cootror'  is  exercised  over 
physidan's  day  to  day  practice. 

(lii)  Employees  of  nonappropriated 
funds  if  die  particular  foiid  is  an 
instrumentality  of  the  United  States  and 
thus  a  Fedeml  agency,  in  determining 
whether  m  not  a  particular  fund  is  a 
"Federd  agency."  consider  tdiether  the 
fund  is  an  inte^al  part  of  the  Army 
charged  with  an  «gc«»ntinl  DA 
operational  function  and  the  d^ree  of 
control  and  supervision  exercised  by 
DA  personneL  Membos  or  users,  as 
distinguished  from  employees  of 
nonappropriated  funds,  are  not 
considered  Government  employees;  the 
same  is  true  of  femily  child  care 
providers.  However,  daimfs  arising  out 
of  the  use  of  certain  nonappropriated 
fund  property,  or  the  acts  or  omissions 
of  faioily  child  care  providers,  may  be 
payable  from  such  funds  under  subpart 
L  as  a  matter  of  policy,  even  when  the 
user  is  not  witfahi  the  scope  of 
employment  and  the  daim  is  not 
otherwrise  cognizable  under  any  of  the 
other  authorizations  in  this  regulation. 

(i  v)  Prisonen  of  war  and  interned 
enemy  aliens. 

(v)  QvUian  employees  of  the  District 
of  Columbia  National  Guard,  induding 
those  paid  under  "service  contracts" 
from  District  of  Colun^ia  funds. 

(vi)  Civilians  serving  as  ROTC 
instructors  paid  from  Federal  funds. 

(vii)  National  Guard  technicians 
employed  under  32  U.S.C.  709(a)  for 
daims  accruing  on  or  alter  1  )anuary 
1969  (Pub.  L.  90-486. 13  Aug.  1968;  82 
Stat.  755). 

(3)  Persons  acting  in  an  offidal 
capadty  for  the  DOD  or  DA  whether 
temporarily  or  permanently  in  the 
service  of  the  United  States  with  or 
without  compenssticn  induding  but  no' 
limited  to— 

(i)  "Dollar  a  year"  personnel. 

(ii)  Men^wrs  of  advisory  committees, 
commissions,  boards,  or  the  like. 

(iii)  Volunteer  nvorkers  in  an  offidal 
capacity  acting  in  furtherance  of  the 
business  of  the  United  States.  The 
general  rule  with  respect  to  volunteers 
is  set  forth  in  31  U.S.Q  665(b).  which 
provides  that  "No  officer  or  employee 
of  the  United  States  shaU  accept 
voluntary  service  for  the  United  States 
or  employ  personal  service  in  excess  of 
that  authorized  by  law.  except  in  cases 
of  emergency  involving  the  safety  of 
human  life  or  the  protection  of 
|woperty."  Title  5,  U.S.C,  section 
3111(c)  specifically  provides  that 
student  volunteers  employed 
thereunder  will  be  considered  Federal 
employees  for  purposes  of  the  FTCA 
The  same  clas^cation  is  applied  by  IC 
U.S.C.  1588  to  museum  and  family 
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8upp<Ht  program  volunteers.  The  Army 
is  permitted  to  accept  and  use  certain 
voltmteer  services  in  Army  £amily 
support  programs  as  authorized  by  Pub. 
L.  98-94,  S^tember  24, 1983.  Red  Cross 
volunteers  meeting  the  criteria  set  forth 
in  AR  40-3,  paragraph  2-42,  are  also 
considered  to  be  employees  of  the 
United  States  for  claims  purposes. 

(iv)  Loaned  servants.  Employees  who 
are  permitted  to  serve  another  ^nployer 
may  be  considered  "loaned  servants," 
provided  the  borrowing  employer  has 
the  power  to  discharge  the  employee, 
control  and  direct  the  employee,  and 
decide  how  he  or  she  will  perform  the 
tasks.  Whoever  has  retained  those 
powers  is  liable  for  the  employee's  torts 
imder  the  principle  of  respondent 
superior.  Where  those  elements  of 
direction  and  control  have  been  found, 
the  United  States  has  been  liable:  for 
example,  for  the  torts  of  Government 
employees  loaned  for  medical  training 
and  emergency  assistance  and  county 
and  state  employees  discharging  Federal 
programs. 

(c)  "Scope  of  employment"  means 
acting  in  "line  of  (military)  duty"  (28 
U.S.C.  2671)  and  is  determined  in 
accordance  with  principles  of 
respondent  superior  imder  the  law  of 
the  jurisdiction  in  which  that  act  or 
omission  occurred.  Determination  as  to 
whether  a  person  is  within  a  category 
listed  in  paragraph  (b)(3)  of  this  section 
will  usually  be  made  together  with  the 
scope  determination.  Local  law  should 
always  be  researched,  but  the  novel 
aspects  of  the  military  relationship 
should  be  kept  in  mind  in  making  a 
scope  determination. 

(d)  "Line  of  duty"  determinations 
imder  AR  600-8-1  are  not 
determinative  of  scope  of  employment. 
"Joint  venture"  situations  are  likely  to 
be  frequent  where  the  Federal  employee 
is  poforming  federally  assigned  duties 
but  is  imder  actual  direction  and  control 
of  a  non-Federal  entity;  for  example,  a 
Federal  employee  in  training  at  a  non- 
Federal  entity  or  ROTC  instructors  at 
civilian  institutions.  This  could  also 
occur  where  the  employee  is  working 
for  another  Federal  agency. 
Furthermore,  dual  purpose  situations 
are  commonplace  where  benefits  to  the ' 
Govemmoit  and  the  member  or 
employee  may  or  may  not  be 
concurrent;  for  example,  use  of  privately 
owned  vehicles  at  or  away  from 
assigned  duty  station,  or  (>ermanent 
change  of  station  with  delay  en  route. 
(See  subpart  E  for  the  handling  of 
certain  claims  arising  out  of  nonscope 
activities  of  members  of  the  Army.) 


§536.72    Law  applicable. 

The  whole  law  of  the  place  where  the 
act  or  omission  eccurred,  including 
choice  of  law  rules,  will  be  applied  in 
the  determining  liability  and  quantum. 
Where  there  is  a  conflict  between  the 
local  law  and  aq  express  provision  of 
the  FTCA,  the  latter  governs. 

SutKog  rtkMi. 


$536.73 

Claims  involving 
processed  as 
except  where 
with  the 
the  Attorney 


subrogation  will  be 
"  in  §  536.20(b) 
section  is  inconsistent 
jvovisi^ns  of  this  subpart  or 
~'s  regulations. 


prescribed] 
idKit 


consultation  wit 
Justice  as  provic 
(b)  Claims  for  J 
contribution.  Cli 
contribution  froi 
be  compromis 


Geaeral'i 

S  536.74    Indflmnlty  or  contribution. 

(a)  Sought  by  (he  United  States.  It  is 
the  policy  of  the  Department  of  Justice 
that,  if  the  claimj  arises  luider 
circumstances  in  which  the  Government 
is  entitled  to  contribution  or  indemnity 
under  a  contract  of  insurance  or  the 
applicable  law  gpveming  joint 
tortfeasors,  the  ^ird  party  will  be 
notified  of  the  cl^im  and  will  be 
requested  to  honor  its  obligation  to  the 
United  States  or  to  accept  its  share  of 
joint  liability.  (Stse  §§  536.28  and 
536.29.)  If  the  is^ue  of  indemnity  or 
contribution  is  ijot  satisfactorily 
adjusted,  the  clajm  will  be 
compromised  orisettled  only  after 

the  Department  of 

"  in  §  536.75(s). 

idemnity  or 
sms  for  indemnity  or 

the  United  States  will 
or  settled  under  this 
subpart,  if  liability  exists  under  the 
applicable  law,  provided  the  incident 
giving  rise  to  sudh  claim  is  otherwise 
cognizable  unde^  this  subpart.  As  to 
such  claims  wh^  the  exclusivity 
provisions  of  th^FECA  may  be 
applicable,  see  §|536.75(s). 
fc)  ARNG  valvular  claims. 

(1)  When  a  velicle  used  by  the  ARNG. 
or  a  FOV  operate  d  by  a  member  or 
employee  of  the  \RNG,  is  involved  in 
an  incident  und<  r  drctimstances  that 
make  this  subpai  t  applicable  to  the 
disposition  of  adpiinistrative  claims 
against  the  Unite  d  States  and  results  in 
personal  injury,  leath,  or  property 
damage,  and  a  re  medy  against  the  State, 
or  its  insurer  is  i  idicated,  the 
responsible  area  claims  authority  will 
monitor  the  actic  n  against  the  State  or 
its  insurer  and  ei  icourage  direct 
settlement  betwe  en  the  claimant  and  the 
State  or  its  insum  ir. 

(2)  Where  the  Itate  is  insured,  direct 
contact  with  Stal  9  or  ARNG  officials 
rather  than  the  ii  surer  is  desirable. 
Regular  procedui  es  will  be  established 
and  followed  wh  srever  possible.  Such 
procedures  shou  d  be  agreed  on  by  both 
local  authorities  md  the  appropriate 


UMI 


claims  authorities  subject  to 
concurrence  by  Commander,  USARCS. 
Such  procedures  will  be  designed  to 
ensiure  that  local  authorities  and  U.S. 
authorities  do  not  issue  conflicting 
instructions  for  processing  claims  and, 
whenever  possible  and  in  accordance 
with  governing  local  and  Federal  law,  a 
mutual  arrangement  for  disposition  of 
such  claims  as  in  paragraph  (d)  of  this 
section  is  worked  out. 

(3)  Amoimts  recovered  or  recoverable 
by  clfiimant  from  any  insurer  (other  than 
claimant's  insurer  ^ho  has  obtained  no 
subrogated  interest  against  the  United 
States)  vhH  be  deducted  &t>m  the 
amoimt  otherwise  payable. 

(d)  Claims  arising  out  of  training 
activities  of  NG  personnel.  Contribution 
may  be  sought  from  the  State  involved 
where  it  has  waived  sovereign 
immunity  or  has  private  insvuance  that 
would  cover  the  incident  giving  rise  to 
the  particular  claim.  Where  the  State 
involved  rejects  the  request  for 
contribution,  the  file  vdU  be  forwarded 
to  the  Commander,  USARCS.  TTie 
Commander,  USARCS,  is  authorized  to 
enter  into  an  agreement  with  a  State, 
territory,  or  commonwealth  to  share 
settlement  costs  of  claims  generated  by 
the  ARNG  personnel  or  activities  of  that 
political  entity. 

S  536.75   aaima  not  payable. 

Exclusions  listed  in  paragraphs  (a) 
through  (1)  of  this  section  are  based 
upon  the  weeding  of  28  U.S.C.  2680. 
The  remainder  are  based  either  on 
statute  or  court  decisions.  The 
interpretation  of  these  exclusions  is  a 
Federal  question  to  be  decided  under 
Federal  law;  for  example,  the  tori  of 
assault  and  battery  listed  in  28  U.S.C 
2680(h)  should  be  interpreted  in 
accordance  with  Feder^  common  law 
principles,  and  where  State  law  differs, 
the  former  will  prevail.  Where  a  claim 
is  considered  not  payable  under  this 
paragraph,  consult  DA  Pam  27-162. 
chapter  8  for  other  methods  of  handling. 
A  claim  is  not  payable  under  this 
subpart  if  it — 

(a)  Is  based  upon  an  art  or  omission 
of  an  employee  of  the  Government, 
exercising  due  care,  in  the  execution  of 
a  statute  or  regulation,  whether  or  not 
such  statute  or  regulation  is  valid  (28 
U.S.C.  2680(a)).  Where  no  n^gence  on 
the  part  of  any  Government  employee  is 
shown,  and  the  only  ground  for  the 
claim  is  the  contention  that  the  same 
conduct  by  a  private  individual  would 
be  tortious,  or  that  the  statute  or 
regulation  authorizing  the  project  was 
invalid,  the  sole  question  is  the 
existence  of  the  statute  or  regulation, 
not  its  validity.  However,  a  claim 
should  not  be  denied  based  solely  on 
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this  exception  without  the  prior 
aporoval  of  the  Comma^ider,  USARCS. 

(b)  Is  based  upon  the  exercise  or 
performance  or  the  failure  to  exercise  or 
perform  a  discretionary  function  or  duty 
on  the  part  of  a  Federal  agency  or  an 
employee  of  the  Government,  whether 
or  not  the  discretion  involved  is  abused 
(28  U.S.C.  268(Ha)).  A  claim  should  not 
be  denied  solely  because  of  this 
exception  without  the  prior  approval  of 
the  Commander,  USARCS. 

(c)  Arises  out  of  the  loss,  miscarriage, 
or  negligmt  transmission  ufjetters  co- 
postal  rairtter  (28  U.S.C.  268G(b)).  It 
should  be  noted  that  administrative 
settlement  and  payment  of  certain  mail 
claims  is  authorized  under  subparts  C 
and  F.  Further,  a  limited  indrannity  may 
be  obtained  throng  other  channels  for 
the  loss  or  dam^e  to  registered, 
insured,  and  C.O.D.  mail  (39  U.S.C 
5001,  elseq.)  (See  DA  Pam  27-162. 
paragraph  &-61).  The  excli4sion  may  not 
be  applicable  what  State  kw 
recognizes  a  cause  of  action  for  invasion 
of  privacy. 

(d)  Arises  with  fe^)ect  to  the 
assessment  or  collection  of  any  tax  or 
customs  duty,  or  the  detrition  of  any 
goods  or  merchandise  by  any  customs  or 
other  law-enforcement  officer  (28  U.S.C 
2680(c)).  Adequate  remedies  are 
avail^>le  to  anyone  aggrieved  by  the 
application  of  the  tax  or  customs  laws 
of  the  United  States  (26  U.S.C  6213).  or 
the  claimant  may  pay  the  tax  and  sue  in 
the  U.S.  Claims  Court  or  the  appropriate 
U.S.  District  Court  for  a  refund  (28 
U.S.C  1491  and  1346(a)(1)).  Other 
remedies  are  also  available  for  the  loss 
or  detention  of  goods  or  merchandise; 
for  example.  Tucker  Act,  bailment 
provisions  of  the  MCA  (chap.  3).  or 
destruction  of  evidence  for  scientific 
analysis  (AR  190-22,  paragraph  3-8). 
With  respect  to  the  detention  of  goods 
by  a  law  enforcement  officer,  this 
exception  may  apply  to  seizures  in 
connection  with  an  arrest 

(e)  Is  cognizable  under  the  Suits  in 
Admiralty  Act  (46  U.S.C.  740-752)  or 
under  the  Public  Vessels  Act  (46  U.S.C 
781-790).  To  be  cognizable  under  this 
exclusion,  the  tort  must  have  a  maritime 
situs  and  a  maritime  nexus,  otherwise 
the  tort  is  cognizable  under  the  FTCA. 
Maritime  claims  may  be  considered 
under  The  Army  Maritime  Claims 
Settlement  Act  (10  U.S.C.  4801.  et  seq.) 
and  subpart  H.  and  they  must  be  settled 
or  suit  filed  within  2  years  of  accrual  of 
claim. 

(f)  Arises  out  of  an  act  or  omission  of 
any  employee  of  the  Government  in 
administering  the  provisions  of  the 
Trading  With  the  Enemy  Act  (50  U.S.C 
appendix  1-31;  28  U.S.C.  2680(e)).  That 
\ct  provides  that  the  sole  remedy  of  any 


person  claiming  money  or  other 
property  held  by  the  Alien  Propert>' 
Custodian  is  as  provided  by  that  Act. 
This  exception  should  be  broadly  ' 
construed. 

(g)  Is  for  damages  caused  by  the 
imposition  or  establishment  of  a 
quarantine  by  the  United  States  (28 
U.S.C.  2680(f)).  Claims  for  failure  to 
impose  a  quarantine  or  delay  in 
enforcing  a  quarantine  come  within  the 
discretionary  function  exclusion 
discussed  in  paragraph  (b)  of  this 
section. 

(h)  Arises  out  of  an  assault  or  battery 
(28  U.S.C  2680(h)). 

(1 )  Often  artful  pleading  is  employed 
to  create  a  cause  of  action  in  negligence, 
such  as  alleging  negligent  supervision; 
such  does  no*  create  a  separate  cause  of 
action  as  the  exception  bars  a  claim 
arising  out  of  an  assault  and  battery 
even  diough  there  may  have  been 
negligent  supervision.  Under  the  1974 
amendment  to  28  U.S.C.  2680(h),  the 
activities  of  law  enforcement  officers 
that  resuh  in  an  assault  or  battery  are 
removed  from  this  exception  and  can 
create  a  cause  of  action.  Such  activities 
have  acctmnted  for  most  of  the  past 
claims  and  litigation  involving  die 
assault  and  battery  exception. 

(2)  Therefore,  any  cleiim  alleging  use 
of  threatening  or  deadly  force, 
especially  by  a  law  enforoem^it  officer, 
must  be  Uioroughly  investigated  to 
detemiine  whedier  the  nature,  amount, 
and  use  of  sodi  fcHce  was  justified 
under  the  circumstances.  (See  paragraph 
(i)  of  this  section  for  definition  of 
investigative  or  law  enforcement 
officer).  Also,  section  2680(h)  does  not 
apply  to  a  claim  arising  out  of 
performance  of  medical,  dental  or 
related  health  care  functions  (10  U.S.C. 
1089(e)). 

(i)  Arises  out  of  false  imprisonment, 
false  arrest,  malicious  prosecution  or 
abuse  of  process  (28  U.S.C.  2680(h)). 
This  exception  has  universal . 
applicability  to  tall  acts  of  false 
imprisonment,  false  arrest,  malicious 
prosecution,  or  abuse  of  process  when 
committed  by  an  employee  of  the 
United  States  in  the  scope  of 
employment.  However,  by  amendment 
to  28  U.S.C.  2680(h),  this  exception  is 
not  applicable  on  or  after  16  March  1974 
to  such  actions  when  committed  by  an 
investigative  or  law  enforcement  officer 
of  the  United  States  who  is  empowered 
by  law  to  execute  searches,  seize 
evidence,  or  make  arrests  for  violations 
of  Federal  law  (88  Stat.  50).  Such 
employees  are  considered  to  include 
military  police,  hut  not  post  exchange 
detectives.  Whether  or  not  a  Federal  law 
enforcement  officer  is  involved,  the 
defenses  of  prot>able  cause. 


reasonableness,  and  good  faith  are 
available,  provided  the  arrest  is 
otherwise  lawful  under  State  law.  DA 
Pam  27-162.  paragraph  8-8c,  refers  to 
certain  claims  based  on  unjust 
convictions. 

(j)  Arises  out  of  libel,  slander. 
misrepresentation,  or  deceit  (28  U.S.C. 
2680(h)).  The  misrepresentation 
exception  has  been  broadly  construed  to 
include  negligent  as  well  as  intentional 
misrepresentation.  It  has  not  been 
applied  in  situations  involving  negligent 
failure  to  perform  some  operational  tadt 
or  to  convey  information  related  to 
public  safety  independent  of  any 
secondary  misstatement.  Where  an 
erroneous  medical  diagnosis  is  made, 
the  exception  does  not  apply  because 
malpractice  is  the  gravamen  of  the 
action  and  the  misrepresentation 
incidental.  Similarly,  the 
misrepresentation  exception  was  held 
not  applicable  where  the  United  States 
sold  bomb  casings  to  a  screp  dealer 
expressly  warranting  that  they  were  safe 
and  fit  for  scrap  metal  processing,  and 
one  of  the  casings  exploded.  Before  this 
exception  can  be  applied  in  the 
determination  of  an  administrative  tort 
claim,  the  claims  investigation  must 
consider  the  nature  of  the  Government's 
acts  or  omissions,  as  well  as  the 
information  upon  which  the  claimant 
mav  have  relied  to  his  or  her  detriment. 

(k)  Arises  out  of  interference  with 
contract  rights  (28  U.S.C  2680(h)).  TWs 
exception  includes  both  interference 
vdth  existing  contract  rights  and 
interference  with  prospective  or 
executed  contract  rights  or  economic 
advantage. 

(1)  Arises  from  the  fiscal  operations  of 
the  Department  of  the  Treasury  or  from 
the  regulation  of  the  monetary  svst^m 
(28  U.S.C  2680(1)).  This  excepti'tm 
includes  all  disbursing  operations  of  the 
DA  or  other  military  services.  However, 
such  claims  may  be  forwarded  through 
Army,  finance  channels  for 
consideration. 

(m)  Arises  out  of  the  combat  activities 
of  the  military  or  naval  forces,  or  the 
Coast  Guard,  during  time  of  war  (28 
U.S.C  2680(i)).  "Combat  activities"  is 
defined  in  t^  glossary. 

(n)  Arises  in  a  foreign  countr)'  (28 
U.S.C.  2680(k)).  There  is  no  clear 
delineation  of  what  constitutes  a  foreign 
countrj'.  However,  the  exception  has 
been  held  applicable  to  claims  arising  in 
a  leased  military  base  in  Newfoundland; 
in  the  American  Embassy  in  Bangkok. 
Thailand;  on  Okinawa  under  the  de 
facto  sovereignty  of  the  United  States; 
on  Kwajalein  under  the  trusteeship  of 
the  United  States;  and  to  various 
occupied  countries.  (See  subpart  )  and 
DA  Pam  27-1b2.  paragraph  821.  for 
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handling  of  cartain  claims  arising  in  a 
foreign  country.)  Where  the  actionable 
negliigenoe  has  occurred  in  the  United 
States  and  onlv  the  consequences 
occurrad  in  a  foreign  country,  this 
exception  has  not  been  applied. 

(0)  Aiiaas  from  the  activities  of  the 
Tennessee  Valley  Authority  (28  U.S.C. 
2680(i)  and  16  U.S.C  831  et  seq.). 

(p)  Arises  from  the  activities  of  the 
Panama  Canal  Cmnmission  (28  U.S.C. 
2680(m)).  (See  76A  Stat.  22  through  25, 
and  22  U.S.C.  3761.)  Claims  accruing 
after  the  effective  date  of  the  Panama 
Canal  Treaty  (1  October  1979)  may  be 
cognizable  under  either  the  FCA  or  the 
MCA. 

(q)  Arises  from  the  activities  of  a 
Federal  land  bank,  a  Federal 
intermediate  credit  bank,  or  bank  for 
cooperatives  (28  U.S.C.  2680(n)). 

(rj  Is  for  the  personal  injury  or  death 
of  a  member  of  the  Armed  Forces  of  the 
United  States  inciirred  incident  to 
service,  or  for  damage  to  a  member's 
property  incurred  incident  to  service 
(Feres  v.  United  States,  340  U.S.  135 
(1950)).  (See  §  536.25  and  DA  Pam  27- 
162,  paragraphs  8-26  through  8-28.) 
Currently  the  most  significant 
justification  for  the  incident  to  service 
doctrine  is  the  availability  of  alternative 
compensation  systems,  and  the  fear  of 
disrupting  the  military  command 
relationship.  Other  supportive  factors 
often  cited  by  the  courts  are  the  service 
member's  duty  status,  location,  and 
receipt  of  military  benefits  at  the  time  of 
the  incident. 

(1)  The  exception  applies  to  members 
of  the  Army,  Navy,  Air  Force,  Marine 
Corps,  and  Coast  Guard,  including  the 
Reserve  Components  of  the  Armed 
Forces.  (See  10  U.S.C.  261.)  The 
exception  also  applies  to  service 
members  on  the  Temporary  Disability 
Retired  List,  on  convalescent  leave,  and 
on  the  extended  enlistment  program;  to 
service  academy  cadets;  and  to  members 
of  visiting  forces  in  the  United  States 
under  the  SOFA  between  the  parties  to 
the  North  Atlantic  Treaty  or  similar 
international  Mreements. 

(2)  The  indcfent  to  service  doctrine 
has  been  extended  to  derivative  claims 
where  the  directly  injured  party  is  a 
service  member.  Third  party  indemnity 
claims  are  barred. 

(s)  Is  for  the  personal  injiuy  or  death 
of  a  Government  employee  for  whom 
benefits  are  provided  by  the  FECA  (5 
U.S.C.  8101-8150).  (See  DA  Pam  27- 
162,  paragraph  8-25.)  Who  is  a 
Government  employee  under  the  Act  is 
defined  in  the  Act  itself  (5  U.S.C.  8101), 
but  the  term  is  not  limited  to  Federal 
Civil  Service  employees.  The  term 
"Government  employee"  can  include 
certain  ROTC  cadets  (5  U.S.C.  8140)  and 


State  or  local  I  iw  eniaroemeiiirt>fficers 
engaged  in  apf  rehending  a  person  for  " — 
committing  a  i  rime  against  the  United-  -~ 
States  (5  U.SX .  8191),  certain  nurses, 
interns,  or  othi  ir  health  care  personnel, 
fw  example,  student  nurses.  (5  U^C 
5351. 8144),  a»d  certain  Army 
Community  S^vice  Volunteers  (10 
U.S.C.  1588;  M  608-1). 

(1)  This  Act  provides  that  benefits 
paid  under  thi  i  Act  are  exclusive  end 
instead  of  all  c  ther  liability  of  the 
United  States,  ncluding  that  under  a 
Federal  tort  Utility  statute  (5  U.S.C. 
8116(c)).  It  extends  to  derivative  claims, 
subsequent  malpractice  for  treatment  of 
a  covered  injuty,  injuries  for  which 
there  is  no  scheduled  compensation, 
and  employee  narassment  claims  for 
which  other  re  medies  are  available  (42 
U.S.C.  2000e). 

(2)  Is  bom  a  federal  civilian  employee 
based  on  a  all«  gation  of  a  violation  of 
some  employment  right  or  is  otherwise 
one  for  which  )he  rules  governing 
federal  civilia^  employment  provide  a 
comprehensive  remedy.  Such  claims 
often  allege  emotional  distress  or 
psychological  Injury  as  a  result  of  the 
alleged  miscodduct.  Administrative 
remedies  unddr  the  civil  service 
regulations  are  the  employee's  exclusive 
remedy.  Bush  y.  Lucas  462  U.S.  367 
(1983).  This  exception  does  not  bar 
third  party  ioc  emnity  claims.  When 
there  is  doubt  is  to  whether  or  not  this 
exception  app  ies,  the  claim  should  be 
forwarded  thn  lugh  claims  channels  to 
the  Commandi  t,  USARCS,  for  an 
opinion. 

(t)  Is  for  the  lersonal  injury  or  death 
of  an  employe  i  including 
nonappropriat  id  fund  employees,  for 
whom  benefit)  are  provided  by  the 
Longshoremei^'s  and  Harbor  Workers' 
CompensationjAct  (33  U.S.C.  901-950). 
)f  a  nonappropriated  fund 
is  covered  by  the  Act  (5 
lis  is  exclusive  for 
irees,  similar  to  that 


An  employee 
instrumental!' 
U.S.C  8171) 
covered  empL 
under  the 

(u)  Is  for  thi 
ofany  emplo; 


personal  injury  or  death 
for  whom  benefits  are 
provided  undar  any  workmen's 
compensation  law  if  the  premiums  of 
the  workmen'^  compensation  insurance 
are  retrospectively  rated  and  charged  as 
an  allowable,  allocable  expense  to  a 
cost-type  conUact.  (See  §  536.28  and  DA 
Pam  27-162.  paragraph  8-25.)  If,  in  the 
opinion  of  an  approval  or  settlement 
authority  the  daim  should  be 
considered  paiable  (for  example,  the 
injuries  did  not  result  from  a  normal 
risk  of  employinent  or  adequate 
compensation  is  not  payable  imder 
woikmen's  cofipensation  laws),  the  file 
will  be  forwarded  with 
recommendatj  >ns  through  claims 


diannels  to  the  Commander,  USARCS 
who  may  authorize  payment  of  an 
appropriate  award. 

(v)1»-for  takih'gnf  property  as  by 
technical  trespasa^r  oveffh^t  of 
aircraft  and  of  a  type  contn^latedby 
the  Fifth  Amendment  to  the  U.S.  ""-. 
Constitution,  or  otherwise  constitutes 
staking.  (See  paragraph  2c  of  AR  405- 
15  and  DA  Pam  27-162,  paragraphs  8- 
46,  8-74,  and  8-75.) 

(1)  The  Fifth  Amendment  to  the  U.S. 
Constitution  provides  in  part  ".  .  . 
nor  shall  private  property  be  taken  for 
public  use,  without  just  compensation." 

(2)  Claims  for  takings  without  just 
compensation  are  action-able  tmder  the 
Tucker  Act  (28  U.S.C.  1346(a)(2)  and 
1491 .  Appendix.  A.,  24  Stat.  505 
(1887)).  IMor  to  referring  a  claimant  to 
a  Tucker  Act  remedy,  the  applicability 
of  the  procedmes  imder  AR  405-15 
should  be  considered  by  referral  to 
appropriate  Corps  of  Engineers 
authorities.  (See  DA  Pam  27-162, 
paragraph  8-75.) 

(w)  Is  for  damage  from  or  by  flood  or 
flood  waters  at  any  place  (33  U.S.C. 
702c).  This  exception  is  broadly 
construed  and  includes  multipurpose 
projects  and  all  phases  of  construction 
and  operation. 

(x)  Is  for  damage  to  property  or  for  - 
any  death  or  personal  injury  occurring 
directly  or  indirectly  as  a  result  of  the 
exercise  of  performance  of,  or  failiue  to 
exercise  or  perform,  any  function  or 
duty  by  any  Federal  agency  or  employee 
of  the  Government  to  carry  out  the 
provisions  of  the  Federal  Qvil  IDefense 
Act  of  1950  during  the  existence  of  a 
civil  defense  emergency  (50  U.S.C. 
Appendix  2291-2297). 

(y)  Is  based  solely  upon  a  theory  of 
absolute  liability  or  liability  without 
fault.  Either  a  negligent  or  wrongful  act 
is  required  by  the  FTCA,  and  some  type 
of  malfeasance  or  nonfeasance  is 
required  (Dalehite  v.  United  States,  346 
U.S.  15  (1953):  Laird  v.  Nehns,  406  U.S. 
797  (1972)).  Thus.  UabiUty  does  not 
arise  by  virtue  either  of  United  States 
ownership  of  an  inherently  dangerous 
commodity  or  of  engaging  in  extra- 
hazardous activity. 

(z)  Is  for  patent  or  copyright 
infringement.  (See  AR  27-60). 

(aa)  Claims  for  damage  to  property  of 
a  State,  commonwealth,  territory,  or  the 
District  of  Columbia  caused  by  ARNG 
personnel  engaged  in  training  or  duty 
vmder  32  U.S.C.  316, 502,  503,  504,  or 
505  who  are  assigned  to  a  unit 
maintained  by  that  State, 
commonwealth,  territory,  or  the  District 
of  Colimibia  will  not  be  paid  without 
the  express  approval  of  the  Commander. 
USARCS. 


/Vol.  59,  No.  237  /  Moi  iday,  December  12.  1994  /  Rules  and  R^olations 


Federal  Regisler  /  Vol.  59.  No.  237  /  Monday.  December  12,  1994  /  Rules  and  Regulations    64047 


(bb)  Is  for  damage  to  property  or  for 
any  death  or  personal  injury  arising  out 
of  the  activities  of  any  Federal  agency  or 
employee  of  the  Government  in  carrying 
out  the  provisions  of  the  Federal 
Disaster  Relief  Act  of  1954  (P.L.  93-288. 
Sec.  403,  88  Stat.  143).  The  Act  requires 
the  local  beneficiary  (State  or  local 
government)  to  hold  the  Goveroment 
harmless  and  tp  assume  the  defense  of 
all  claims  arising  from  the  removal  of 
debris  and  wreckage  from  public  or 
private  property. 

(cc)  ^ses  from  activities  that  present 
a  nonjusticiable  political  question.  The 
courts  search  for  six  factors,  as  follows, 
any  one  of  which  is  grounds  for 
dismissal: 

(1)  A  commitment  of  the  issue  to  a 
coordinate  branch  of  Government  by  the 
text  of  the  Constitution. 

(2)  A  lack  of  judicially  discoverable 
and  manageable  standards  for  resolving 
it. 

(3)  The  impossibility  of  deciding 
without  a  policy  determination  calling 
for  non-judicial  discretion. 

(4)  The  impossibility  of  undertaking 
independent  resolution  without 
expressing  lack  of  respect  for  coordinate 
branches  of  Government. 

(5)  An  unusual  need  for 
unquestioning  adherence  to  a  political 
decision  already  made. 

(6)  The  potential  for  embarrassment 
from  multiple  pronoimcements  by 
various  departments  on  one  question. 

§  536.76    Claims  under  ottier  laws  and 
regulations. 

Any  claim  that  may  be  settled  imder 
any  exclusive  or  specific  authorization 
discussed  in  DA  Pam  27-162,  chapter  8, 
will  be  settled  under  such  authority  in 
preference  to  settlement  imder  this 
subpart.  Guidance  concerning 
application  of  this  policy  will  be 
obtained  from  USARCS. 

§536.77    Procedures. 

(a)  General.  Unless  inconsistent  with 
the  provisions  of  this  subpart,  the 
procedures  for  the  investigation  and 
processing  of  claims  set  forth  in  subpart 
B  will  be  followed. 

(b)  Claims  arising  out  of  tortious 
conduct  by  ARNG  personnel  defined  in 
subpart  536.71(b)(l)(iii). 

(1)  Notification  and  investigation.  The 
procedures  in  §§  536.97  and  536.98  will 
be  followed  in  NG  claims  arising  under 
the  FTCA. 

(2)  Claims  against  the  U.S. 
Government  received  by  agencies  of  the 
State.  These  claims  will  be 
expeditiously  forwarded  through  the 
State  adjutant  general  to  the  appropriate 
U.S.  Army  area  claims  office  in  whose 
geographic  area  the  incident  occurred. 


(c)  Statute  of  limitations.  (1)  To  be 
settled  under  this  subpart,  a  claim 
agamst  the  United  States  must  be 
presented  in  writing  to  the  appropriate 
Federal  agency  within  2  years  of  its 
accrual. 

(2)  For  statute  of  limitations  purposes, 
a  claim  will  be  deemed  to  have  been 
presented  when  the  appropriate  Federal 
agency  (as  defined  in  the  glosssary) 
receives  from  a  claimant  or  his  or  her 
duly  authorized  agent  or  legal 
representative,  an  executed  SF  95  or 
written  notification  of  an  incident, 
together  with  a  claim  for  money 
damages,  in  a  sum  certain,  for  damage 
to  CM-  loss  of  property  or  personal  injury 
or  death.  For  Federal  tort  claims  arising 
out  of  activities  of  the  NG,  receipt  of  a 
written  claim  by  any  full  time  officer  or 
employee  of  the  NG  will  be  considered 
proper  receipt. 

(3)  A  claim  received  by  an  official  of 
the  DOD  will  be  transmitted  without 
delay  to  the  nearest  Army  claims 
processing  office  or  area  claims  office. 
Inqiuries  concerning  applicability  of  the 
statute  of  limitations  to  claims  filed 
with  the  wrong  Federal  Agency  will  be 
referred  to  USARCS  for  resolution. 

(d)  Claims  within  settlement  authority 
of  USARCS  of  the  Attorney  General.  (1) 
A  copy  of  each  of  the  type  of  claims 
described  below  will  be  forwarded 
immediately  to  the  Commander, 
USARCS.  (Subsequent  documents 
should  be  forwarded  or  added  in 
accordance  with  §  536.22(b)(2).) 

(i)  Claims  that  appear  to  be  of  a  type 
that  must  be  brought  to  the  attention  of 
the  Attorney  General  in  accordance  with 
his  or  her  regulations  (28  CFR  14.6). 

(ii)  A  claim  in  which  the  demand 
exceeds  $25,000  or  the  total  amount  of 
all  claims,  actual  or  potential,  fit)m  a 
single  incident  exceeds  $25,000 
$50,000. 

(2)  USARCS  is  responsible  for  the 
monitoring  and  settlement  of  such 
claims  and  will  be  kept  infonned  of  the 
status  of  the  investigation  and 
processing  thereof  Direct  liaison  and 
correspondence  between  USARCS  and 
the  field  claims  authority  or  investigator 
is  authorized  on  all  claims  matters  and 
assistance  will  be  furnished  as  required. 

(e)  Non-Army  claims.  Claims  based  on 
acts  or  omissions  of  employees  of  the 
United  States,  other  than  miUtary  and 
civiUan  personnel  of  the  DA,  civilian 
personnel  of  the  DOD,  and  employees  of 
nonappropriated  fund  activities  of  the 
DA  will  be  transmitted  forthwith  to  the 
nearest  official  of  the  employing  agency; 
the  claimant  will  be  adviseckof  the 
referral.  (See  §  536.18(c)  and  (d)  for 
further  guidance  when  more  than  one 
Federal  agency  Is  involved.) 


(f)  Acknowledgment  of  claim.  (1)  The 
claimant  and  his  or  her  attorney  will  be 
kept  infonned  by  personal  contact, 
telephonic  contact,  or  mail  of  the  receipt 
of  his  or  her  claim  and  the  status  of  the 
claim.  Formal  acknowledgment  of  the 
claim  in  writing  is  required  only  where 
the  claim  is  likely  to  result  in  htigation 
or  is  presented  in  an  amount  exceeding 
$15,000.  In  this  event,  the  letter  of 
acknowledgment  will  state  the  date  of 
receipt  of  the  claim  by  the  first  agency 
of  the  Army  receiving  the  claim. 

(2)  If  it  is  reasonably  clear  to  the  office 
acknowledging  receipt  that  a  claim  filed 
under  the  FTCA  is  not  cognizable 
thereunder;  for  example,  it  is  a  maritime 
claim  under  chapter  8,  or  it  falls  under 
subparts  C  or  F,  the  admowledgment 
will  contain  a  statement  advising  the 
claimant  of  the  statute  under  which  his 
or  her  claim  will  be  processed.  If  it  is 
not  clear  which  subpart  applies,  a 
statement  to  that  effect  will  be  made  and 
the  claimant  will  be  promptly  advised 
when  a  decision  is  made.  However  all 
potential  maritime  claims  will  be 
handled  in  accordance  with 

§  536.21(b)(5). 

(3)  When  a  claim  has  been  amended 
as  set  forth  in  §  536.20(f)(4),  the 
amendment  will  be  acknowledged  in  all 
cases.  Also,  the  claimant  will  be 
informed  that  the  amendment 
constitutes  a  new  claim  insofar  as 
concerns  the  6  months  in  which  the  DA 
is  granted  the  authority  to  make  a  final 
disposition  under  28  U.S.C.  2675(a)  and 
the  claimant's  option  thereunder  will 
not  accrue  until  6  months  after  the  filing 
of  the  amendment. 

(4)  When  a  claim  is  improperly 
presented,  is  incomplete,  or  otherwise 
does  not  meet  the  requirements  set  forth 
in  section  536.20(d),  the  claimant  or  his 
or  her  representative  will  be  promptly 
informed  in  writing  of  the  deficiencies 
and  advised  that  a  proper  claim  must  be 
filed  within  the  2  year  statute  of 
limitations. 

(g)  Investigation.  Claims  cognizable 
under  this  regulation  will  be 
investigated  and  processed  on  a  priority 
basis  in  order  that  settlement  if 
indicated  may  be  accomplished  within 
the  6  months  prescribed  by  statute. 

(h)  Advice  to  claimant.  (1)  A  full 
explanation  of  claims  procedures  and  of 
the  rights  of  the  claimant  will  be  made 
to  the  extent  necessitated  by  the  amount 
and  nature  of  the  claim. 

(2)  In  a  case  where  Htigation  is  likely, 
or  where  this  course  of  action  is 
preferred  by  the  claimant,  and  it  appears 
to  be  a  proper  case  for  administrative 
settlement,  the  claimant  will  be  advised 
as  to  the  advantages  of  administrative 
settlement.  If  the  claim  is  within  the 
jurisdiction  of  a  higher  settlement 
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authority,  the  ckin  will  be  discos«ed 
wridi  sudi  authority  pnor  to  the 
furnishing  of  such  •dvice.  The  claimant 
ahottkS  be  familiarised  with  all  aspects 
of  adminislvstive  settlement  ;wo<»dures 
inchiding  die  admirastrative  channels 
thnni^  whidi  the  claim  must  be 
processed  for  approval.  He  or  she  may 
be  advised  that  administrative 
procesrang  can  resuh  in  more 
expeditious  processing,  whereas 
litigatiao  may  take  considOTaUe  time, 
particularly  in  Jurisdictions  with 
crowded  dockets. 

(3)  If  appropriate,  the  claimant  may  be 
informed  that  a  tentative  settlement  can 
be  readied  for  any  amount,  but  that 
awards  in  excess  of  $200,000  are  subject 
to  approval  by  the  Attorney  General. 
The  claimant  should  be  advised  that 
administrative  filing  of  the  claim 
protects  him  or  her  under  the  statute  of 
limitations  for  purpose  of  litigation  and 
that  a  suit  can  be  filed  within  6  months 
after  the  date  of  mailing  of  notice  of 
final  denial  by  the  DA,  thus  potentially 
allowing  negotiations  to  continue 
indefinitely.  An  attorney  representing  a 
claimant  should  be  advised  of  the 
limitations  on  fees  for  purposes  of 
administrative  settlement  (20  percent) 
and  litigation  (25  percent)  and  that  there 
is  no  jury  trial  under  the  FTCA. 

(i)  Notification  to  claimant  of  action 
on  claim. 

(1)  The  filing  of  an  administrative 
claim  and  its  denial  are  prerequisite  to 
filing  suit  Any  suit  must  be  filed  not 
later  than  6  months  after  notification  by 
certified  or  registered  mail  of  the  denial 
of  the  administrative  claim.  Failure  of  a 
settlement  authority  to  take  final  action 
on  a  properly  filed  claim  within  6 
months  may  be  treated  by  the  claimant 
as  a  final  denial  for  the  purposes  of 
filing  suit.  If  the  claimant  has  provided 
insufficient  documentation  to  permit 
evaluation  of  the  claim,  written  notice 
should  be  given  to  this  efiiect.  Since 
administrative  settlements  are  a 
volimtary  process,  the  preferred  method 
of  negotiating  is  to  attempt  to  exchange 
information  on  an  open  basis. 

(2)  Upon  final  denial  of  a  claim,  cv 
upon  reiection  by  claimmit  of  a  partial 
allowance,  if  further  efforts  to  r^ch  a 
settlement  are  not  considered  feasible 
(§  536.21(b)(1)).  the  settlement  authority 
will  inform  the  claimant  of  the  action  cm 
his  or  her  claim  by  certified  or 
registered  mail  Notification  vrill  be 
made  as  set  forth  in  §  536.37(b).  A  copy 
of  this  notification  will  be  fiinrished  to 
Litigation  Division,  OT)AG,  and  the 
Commander.  USARCS.  In  all  medical 
malpractice  cases,  a  copy  will  be 
furnished  to  the  Consultation  Case 
Review  Branch  (CCRB),  Office  of  the 
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Surgeon  Comm^id  and  the  S}A.  Health 
Services  Comm^d. 

(3)  If  a  claim  Has  been  presented  to 
the  DA  and.  alsq,  to  other  Fedeiri 
agencies.  withoi|t  any  notification  to  the 
DA  of  this  fact,  final  action  taken  by  the 
DA  prior  to  that  bf  any  other  agency  is 
conclusive  mi  a  i  :laim  presented  te  other 
agencies  nnless  pother  agency  decides 
to  take  foither  action  to  s^tle  die  claim. 
Sudi  agency  ma;  r  treat  the  matter  as  a 
reconsideration  i  mder  28  CFR  14.9(b) 
unless  salt  has  fa  sen  filed.  (See 

§  536.82.)  Hie  fa  negoing  appUes 
likewise  to  Arm;  dairas  in  which 
anotho- Federal  \gency  has  taken  final 
acticm. 

(4)  If^  after  fini  1  denial  by  another 
agency,  a  claim  ^  filed  with  the  Army, 
the  new  submis^on  will  not  toll  the  6 
months  linritatio^  for  filing  suit  unless 
the  DA  treats  thd  second  submission  as 
a  request  for  rapansideration  under 
§536.82. 

(5)  In  those  cases  where  claimants 
exerdse  their  option  under  28  U.S.C. 
2675(a)  and  file  ^uit  after  six  months  but 
before  final  agenty  action,  a  formal 
denial  notice  wiD  be  sent  to  the 
claimant  promp^y  upon  notification  of 
the  suit  unless  tl^  Assistant  United 
States  Attorney  ipsponsible  for  litigation 
of  the  suit  expressly  requests  that  sudi 
action  not  be  taken. 


§536.78    Payman|of( 

(a)  Awards  of  |2,500  or  less.  Awards 
of  $2,500  or  less  are  paid  ihmi  the 
claims  appropriation.  For  fnocedures, 
see  §§  536.32  thi^gh  536.35.  An 
expianaticm  of  various  claims 
appropriations  tq  be  used  is  in  §  536.34. 

(b)  Awards  in  #xcess  of  $2,500. 
Payment  of  awards  in  excess  of  $2,500 
will  be  accomplished  by  fwwarding  the 
documents  listedui  § 536  35(b)  to £e 
Claims  Division,  JGAO,  441  G5treet, 
NW.,  Washington,  DC  20548.  When  an 
award  is  in  exces  of  $25,000,  evidence 
that  the  award  his  been  approved  by  the 
Attorney  General  or  deagnee  is  also 
required.  (For  pn  cedures.  see  §§  536.32 
through  536.35.) 

(c)  Attorney  asft)ayee.  If  a  claimant  is 
represented  by  aa  attorney,  both  the 
claimant  and  the  attorney  will  be 
designated  as  "payees"  on  the  voudier 
(SF  1145)  and  thi  check  will  be 
delivered  to  the  otorney  whose  address 
appears  on  the  v^cher. 

(d)  Broker  as  piyee.  If  the  settlement 
requires  the  purchase  of  an  annuity  and 
establishment  of  ^  reversicmary  trust, 
the  brtdcer  may  b^  named  as  payee  and 
required  to  dispone  of  the  amount  paid 
as  set  forth  in  thejsettl^nent  agreement. 

(e)  Attorneys  faes.  Attorneys'  fees  are 
limited  by  28  U.J  ,C.  2678' to  not  more 


than  20  percent  of  any  award, 
compromise,  or  settlement. 

1536.79  Acceptance  oiawWL 

The  acceptance  by  the  daimant  erf  an 
award,  ccmipronriae.  <h-  settlement  made 
pursuant  to  this  sulmart  wiD  be  final 
and  conclusive  for  all  ptupoaes  and  will 
constitute  a  complete  refease  of  any 
dann  against  the  United  Stales  and 
against  the  military  or  civilian 
personnel  of  the  DA,  ex-  civilian 
employees  of  the  DOD  v/boae  act  or 
omissian  gave  rise  to  the  daim  by 
reasons  of  the  same  subject  matter.  (See 
§536.32  on  preparing  a  settlement 
agreement.) 

$536,80   Oalagatonofaulhoriiy. 

(a)  Settlement  authority.  (1)  Sobjed  to 
the  approval  of  the  Atttmiey  General  for 
payments  in  excess  (A  $200,000  in  a 
single  claim  or  v/bme  the  total  vahie  of 
all  daims  and  potential  claims  arising 
out  of  a  single  incident  exceeds 
$200,000  or  as  otherwise  required  (see 
§  536.81),  the  following  are  delegated 
authority  to  settle  (i.e.  pay  in  foil,  pay 
in  part  or  deny)  and  make  final  offers  on 
claims  under  this  subpart: 

(i)  TJAG. 

(ii)  TAJAG. 

(iii)  The  Commander.  USARCS  Or 
designees. 

(2)  Unless  the  Commander,  USARCS 
alters  the  delegation,  heads  of  area 
claims  offices  or  their  designated  claims 
judge  Advocates/daims  attocneys  are 
delegated  authority  to  approve  and  pay 
in  full  or  in  part,  to  disapprove,  and  to 
make  final  ofiers  on  claims  presented 
im  $25,000  or  less.  These  offices  are 
also  authorized  to  approve  and  pay, 
regardless  of  the  amount  claimed,  an 
agreed  award  of  $25,000  or  less, 
provided  that  the  total  value  of  all 
claims  and  potential  daims  arising  out 
of  a  single  incident  does  not  exceed 
$50,000. 

(3)  Notice  of  disapproval  ot  final  offer 
issued  by  an  authority  listed  in 
paragraph  (a)  (1)  and  (2)  of  this  section 
will  be  in  accordance  with  §§  536.5(f) 
and  536.37  and  must  be  acamipanied 
by  an  explanation  that  the  claimant  may 
submit  a  written  request  for 
reconsideration  (§  536.82),  in  lieu  (rf 
filing  suit,  to  the  Commander.  USARCS 
(through  the  office  issuing  the 
disapproval  or  final  offer)  provided  that 
the  request  is  received  prior  to  the 
expiration  of  the  6-moitth  period 
provided  in  28  U.S.C.  2401(b).  Once 
received,  the  claimant  will  be  advised  in 
writing  that  the  request  will  suspend  the 
option  to  bring  suit  imder  28  U.S.C. 
2675(a)  for  6  months  from  the  date  the 
request  was  received. 


(4)  Heads  of  claims  processing  ofiioes 
with  approval  authority  are  delegated 
authority  to  approve  and  pay.  in  fidl  or 
in  part,  daims  presented  for  $5,000  or 
less  and  to  compromise  and  pay. 
regardless  of  the  amount  claimed,  an 
agreed  award  of  $5,000  or  less,  provided 
that  the  total  value  of  all  claims  and 
potential  claims  arising  out  of  a  single 
inddent  doe^  not  exceed  $25,000  and 
that  the  claimant  agrees  to  accept  the 
award  in  foil  satisfaction  of  the  claim. 

(b)  Office  code.  Authority  delegated 
by  this  paragraph  will  not  be  exercised 
imless  the  claims  settlement  or  approval 
authority  has  been  assigned  an  office 
code. 

§536.81    Consultation  with  ttwDepartmant 
ofJustice. 

(a)  Consultation  with  the  Department 
ofJustice  is  required  when,  in  the 
opinion  of  the  Federal  agency — 

(1)  A  new  precedent  or  a  new  point 
oflaw  is  involved; 

(2)  A  question  of  poUcy  is  or  may  be 
involved; 

(3)  The  United  States  is  or  may  be 
entitled  to  indemnity  or  contribution 
fi-om  a  third  party,  and  the  agency  is 
unable  to  adjust  the  third  party  claim; 

(4)  The  total  amount  to  be  paid  in  all 
daims  or  potential  daims  arising  out  of 
the  same  transaction  will  or  may  exceed 
$200,000; 

(5)  For  any  reason,  the  compromise  of 
a  particular  claim,  as  a  practical  matter, 
will  control  the  disposition  of  actual  or 
potential  claims  arising  out  of  a  single 
incident  in  which  the  amount  to  be  paid 
may  exceed  $25,000  to  $200,000;  or 

(6)  Where  the  United  States,  an 
employee,  agent,  or  cost-plus  contractor 
is  involved  in  litigation  based  on  a 
claim  arising  out  of  the  same 
transaction. 

(b)  Claims  requiring  consultation 
with,  or  approval  by  the  Department  of 
Justice  will  be  forwarded  to  the 
Commander,  USARCS.  The  Commander 
will  refer  such  claims  to  the  Assistant 
Attorney  General,  Civil  Division, 
Department  ofJustice  in  accordance 
with  section  14.7.  Attorney  General 
Regulations.  (See  DA  Pam  27-162. 
appendix  H.) 

§536.82   Reconsideration. 

(a)  Original  approval  or  settlement 
authority. 

(1)  Reconsideration.  An  original 
approval  or  settlement  authority  may 
reconsider  the  denial  of  or  final  o%r  on 
a  claim  under  the  FTCA  upon  request  of 
thexlaimant,  the  claimant's  authorized 
agent,  or  the  claimant's  legal 
representative. 

(2)  Settlement  correction.  An  original 
approval  or  settlement  authority  may 


reopen  and  correct  his  or  her  action  on 
a  claim  that  was  previously  settled  in 
whole  or  in  part  (even  where  a 
settlement  agreement  has  been 
executed)  when  an  error  contrary  to  the 
mutual  understanding  of  the  parties  is 
discovered  in  the  ori^nal  action  (e.g.,  a 
claim  is  settled  for  $15,000  but  the 
settlement  agreement  was  typed  to  read 
$1,500  and  the  error  is  not  discovered    - 
until  the  file  is  being  prepared  for 
payment).  If  appropriate,  a  correded 
payment  will  be  made.  The  approval  or 
settlement  authority  will  reopen  his  or 
her  action  on  a  claim  when  he  or  she 
has  reason  to  beUeve  that  a  settlement 
was  obtained  by  means  of  baud  by  the 
claimant  (or  claimant's  authorized  agent 
or  legal  representative)  and,  if 
substantiated,  will  correct  his  or  her 
action.  The  basis  for  any  correction  of 
an  action  will  be  stated  in  a 
memorandum  which  will  be  included  in 
the  file. 

(b)  A  successor  approval  or  settlement 
authority. 

(1)  Reconsideration.  A  successor 
approval  or  settlement  authority  may 
reconsider  the  denial  of  or  final  offer  in 
a  claim  under  the  FTCA  upon  request  of 
the  claimant,  the  claimant's  authorized 
agent,  or  the  claimant's  legal 
representative,  only  on  the  basis  of 
fi«ud,  substantial  new  evidence,  errors 
in  calculation  or  mistake 
(misinterpretation)  of  law. 

(2)  Settlement  correction.  A  successor 
approval  or  settlement  authority  may 
reopen  and  carred  a  predecessor's 
action  on  a  claim  which  was  previously 
settled  in  whole  or  in  part  for  the  same 
reasons  as  an  original  authority,  as 
stated  above. 

(c)  All  requests  for  reconsideration  of 
a  denial  or  final  ofliBr  by  a  command 
daims  service  or  area  claims  office  in 
which  fidl  reUef  is  not  granted  will  be 
forwarded  to  the  Commander.  USARCS 
for  action,  with  any  additicmal 
investigative  material  and  legal  analysis 
generated  by  the  request. 

(d)  A  request  for  reconsideration 
should  indicate  fully  the  legal  or  fectual 
basis  asserted  as  grounds  for  relief. 
Following  completion  of  any 
investigation  or  other  action  deemed 
necessary  for  an  informed  disposition  of 
the  request^  the  approval  or  settiement 
authority  will  reconsider  the  claim  and 
attempt  to  settle  it  by  granting  such 
relief  as  may  appear  warranted.  When 
further  settlement  efforts  appear 
unwarranted,  the  entire  file  with  a 
memorandum  of  opinion  will  be 
referred  through  claims  channels  as 
outlined  in  §  536.31.  If  a  higher  claims 
authority  is  unable  to  grant  the  relief 
requesteid,  he  or  she  will  forward  the 
claim  with  the  recommendation  to  the 


Commander,  USARCS.  and  inform  the   - 
claimant  of  such  reference. 

(e)  A  request  for  reconsideration  must 
be  filed  prior  to  the  commencement  of 
suit  and  prior  to  the  expiration  of  the  6- 
month  period  provided  in  28  U.S.C. 
2401(b).  Upon  timely  filing,  the 
appropriate  authority  will  have  6 
montito  from  the  date  of  fifing  in  which 
to  make  a  final  disposition  of  the 
request,  and  the  claimant's  option  under 
28  U.S.C.  2675(a)  wiU  not  accrue  until 

6  months  alter  the  filing  of  the  request. 
The  action  on  the  request  will  be 
effected  as  set  forth  in  §  536.77{i). 

(f)  Action  upon  a  request  for 
reconsideration  by  the  appropriate 
authority  (either  affirming  the  prior 
action  or  granting  foil  or  partial  relieQ 
constitutes  final  administrative 
disposition  of  a  claim.  No  further 
requests  for  reconsideration  will  be 
allowed  except  on  the  basis  of  baud. 
Attempted  further  requests  for 
reconsideration  on  other  grounds  will 
not  toll  the  6-month  period  provided  in 
28  U.S.C.  2401(b). 

Subpart  E— Claims  Involving 
Government  Vehiclea  and  Property  Not 
Cognizable  Under  Other  Law 

§536.83   Statutory  authority. 

The  sututory  authority  for  this 
subpart  is  contained  in  the  act  of  9 
October  1962  (76  Stat.  767, 10  U.S.C. 
2737).  This  statute  is  commonly  called 
the  "Nonscope  Claims  Act."  For  the 
purposes  of  this  subpart,  a  Government 
installation  is  a  fecility  having  fixed 
boundaries  owned  or  controlled  by  the 
Govenunent.  and  a  vehicle  includes 
every  description  of  carriage  or  other 
artifidal  contrivance  used,  or  capable  of 
being  used,  as  a  means  of  transportation 
on  land  (1  U.S.C  4). 

§536.84    Scope. 

(a)  This  subpart  prescribes  the 
substantive  bases  and  special 
procedural  requirements  for  the 
administrative  settiement  and  payment, 
in  an  amount  not  more  than  $1,000,  of 
any  claim  against  die  United  States  not 
cognizable  under  any  other  provision  of 
law  for  damage  or  loss  of  property,  or 
btt  personal  injury  or  deatii  caused  by 

a  member  or  employee  of  the  DA 
inddent  to  the  use  of  a  U.S.  vehicle  at 
any  location  or  inddent  to  the  use  of        j 
other  U.S.  property  on  a  Government 
installation. 

(b)  Any  claim  in  which  there  appears 
to  be  a  disputed  issue  relating  to 
whether  the  employee  was  acting  within 
the  scope  of  employment  will  be  j 
considered  under  subparts  C.  D.  and  F       ■ 
of  this  part.  Only  when  all  parties,  to 
include  an  insurer,  agree  that  there  is  no 
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*  *ni  scope"  fsBoe  wiD  tfds  subpart  be 
used. 


M  GanenL  A  dita  ior  psnond' 
injury,  dasth.  or  daaMBS  or  kws  of 
property,  real  or  penonal.  is  p^able 
under  this  suiqiart  «riwn— 

(1)  Caused  by  the  act  or  omissian, 
negligem.  wraagfal.  or  otherwise 
involving  fault  of  a  member  of  die  DA 
or  the  ARNG.  or  a  dvilian  employee  of 
dieDAorUieARNG— 

(i)  Incident  to  the  use  of  a  vehicle  of 
the  United  Stales  at  any  fdace. 

(ii)  Incident  to  the  use  of  any  other 
property  of  the  United  States  on  a 
Government  installatioti. 

(2)  The  claim  may  not  be  settled 
under  any  other  claims  statute  and 
claims  regulation  available  to  the  DA  ibr 
the  administrative  settlement  of  claims. 

(3)  The  claim  has  been  determined  to 
be  meritorious,  and  the  approval  or 
settlement  authority  has  obtained  a 
settlement  agreement  in  an  amount  not 
in  excess  of  $1,000  in  full  satisfaction  of 
the  claim  prior  to  approval  of  the  claim 
for  paymenL 

(b)  Personal  injury  or  deeth.  A  claim 
for  personal  injury  or  death  is  allowable 
only  for  the  cost  of  reasonable  medical, 
hospital,  or  burial  expenses  actually 
incurred  and  not  otherwise  furnished  or 
paid  by  the  United  States. 

(c)  Property  loss  or  damage.  A  claim 
for  damage  or  loss  of  property  is 
allowable  only  Car  the  cost  of  reasonable 
repairs  or  value  at  time  of  loss, 
whichever  is  less. 

fSSUt   CWnMiietpeyible. 

(a)  A  claim  is  not  allowable  under  this 
subpart  that — 

(1)  Results  wdioUy  or  partly  frcMn  the 
negligent  orwrongfal  act  of  the  claimant 
or  his  or  her  agent  or  employee.  The 
doctrine  of  comparative  negligence  is 
not  applicable. 

(2)  Is  for  medical,  hospital,  and  burial 
expenses  furnished  or  paid  by  the 
United  States. 

(3)  Is  for  any  element  of  damage 
pertaining  to  personal  injuries  or  death 
other  than  provided  in  §  536.85(b).  All 
other  items  of  damage;  for  example, 
compensation  for  loss  of  earnings  and 
services,  diminution  of  earning 
capacity,  anticipated  medical  expenses, 
phjrsical  disfigurement,  and  pain  and 
suffering  are  not  payable. 

(4)  h  for  loss  of  use  of  property  or  for 
the  cost  of  a  substitute  property;  for 
example,  a  rental. 

(5)  Is  legally  recoveraUe  by  claimant 
under  an  indemnifying  bnr  or 
indemnity  contract.  If  the  claim  is 
legally  recoverable  in  part,  that  part 
recoverable  by  the  claimant  is  not 
payable. 


(6)  b  a  sub. 

(b)  Exampl 
under  this 

(l)The 
insurance 
automobile 


^ited  claim, 
of  claims  not  allowi^Ic 
are  as  follows: 
has  collision 
ig  his  or  her 
deductible  amount  of 


$100.  While  ah  claimant  is  sitting  in 
the  vehicle,  wiich  is  properly  parked,  it 
is  struck  from  he  rear  by  an  Army  truck 
operated  by  a   >A  civilian  who  had 
misappropriat  d  the  Govenuaent 
vehicle,  llie  c  limant  sustains  personal 
injuries  requir  ng  hosiutalization  fior  6 
weeks  during  t  rhich  actual  tatHKc-a}  and 
hospital  expec  ses  are  incurred  in  the 
amount  of  $1.:  DO.  He  or  she  has  no 
medical  or  hos  litalization  insurance. 
The  damage  toTthe  vehicle  totals  $30a 
The  claimant'^  insurance  carrier 
reimburses  hii$  or  her  $200  fior  the 
vehicle  damage  and  becomes  subrogated 
in  that  amount  under  the  policy  terms. 
The  claimant  nles  a  claim  in  the  amount 
of  SI  .500,  alle^g  $300  ibr  property 
damage  to  the  Sutomobile  and  $1,200 
for  medical  and  hospital  expaaaes.  The 
claim  is  allowi  >le  in  the  total  amount 
of  $1,000,  cons  isting  of  $100,  the 
insurance  dedi  ctib^  for  propeity 
damage,  and  $!  lOO  of  the  medical  and 
hospital  expen  es.  The  amount  claimed 
for  medical  an(  hospital  expoises  and 
for  property  da  mage  mraely  constitutes 
separable  intenpsts  in  a  sii^e  claim  that 
may  not  be  all<iwed  in  an  amount  in 
excess  of  $l,0€f)  under  this  sidipart  The 
claimant's  instlrer  is  not  a  proper  party 
claimant,  and  io  paymoit  is  allow^de 
for  the  insiuer's  sufaronted  interest. 

(2)  Claimant  has  mraial  — mI 
hospitalization  insurance  that  entities 
him  or  her  to  reimbursement  of  up  to 
$500  for  the  reasonable  cost  of  medical 
and  hospital  expenses  incurred  far 
personal  injuries.  While  visiting  at  an 
Army  installatibn  the  clairaant  is 
wounded  by  t^  n^bgenl  disdiaige  of 
a  Government  Issue  caliber  .45  pistol  by 
a  soldier  who  l^d  stolrai  the  weapon. 
The  claimant  is  hospitahzed  at  a 
civilian  hospitil  and  has  incurred 
medical  and  hdspital  expenses  of  $750. 
ly  be  paid  $250.  the 
lie  for  reasonaUe 

ital  expenses  actually 
.    luction  of  $500  legally 
recoverable  by  him  or  her  under  the 
insurance  pohc^. 

§538.87    When  Claim  must  IM  presented. 

A  claim  may  be  settled  under  this 
regulation  onlytif  it  is  presented  in 
writing  within  k  years  after  it  accrues. 

$538.88 

So  far  as  not  inconsistent  with  thi« 
part,  the  procec  ures  for  the 
investigation  ai  d  processing  of  claims 
contained  in  su  }part  B  will  be  followed. 


The  claimant 
amount  alio 
medical  and  h 
incurred  after 
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A  dura  may  net  be  paid  under  this 
pact  unless  the  amount  tendered  i« 
accepted  by  the  rleiment  in  full 
satisfaction.  A  irtth— eiil  i|jji  iiiiiuhI  is 
required  before  payment.  (See  $536.32.) 

f  538.80   Pelegaaon  of  amhort». 

(a)  Settlement  authority.  The 
following  are  delegated  authority  to  pay 
up  to  $1,000  in  settlement  of  daims  and 
to  disapprove  claims  presented  in  any 
amount  under  this  subpart: 

(1)  TJAG. 

(2)  TAJAG. 

(3)  The  Commander.  USARCS.  or  his 
designees. 

(4)  The  SJA  or  chief  (rf  the  command 
claims  service  of  the  following 
commands: 

(i)USARKJR. 

(ii)  Eighdi  U.S.  Amy.  Kocee. 

(iu)  WESTCOM. 

(iv)  USARSO. 

(5)  Area  claims  offices. 

(b)  Approval  authority.  Claims 
processing  oCQoes  with  approval 
authority  are  del^ated  authority  to 
approve  and  pay,  in  hiU  (Mr  in  part, 
claims  presented  Sat  $1,000  or  less  and 
to  compromise  and  pay.  regardless  of 
amount  claimed,  an  a^eed  award  of 
$1,000  or  less. 

(c)  Exercise  of  authority.  Atithocity 
delisted  by  this  paragraph  will  not  be 
exercised  unless  the  claims  settlenoent 
or  approval  authority  has  been  assigned 
an  office  code. 

(a)  An  original  approval  or  settlement 
authority  may  reconsider  the  quantum 
of  a  claim  upon  request  of  the  claimant 
or  someone  acting  in  his  behalf.  In  the 
absence  of  such  a  request,  an  approval 
or  settlement  authority  may  on  his  or 
her  own  initiative  reconsider  the 
quantinn  of  a  claim.  Reconsideration 
may  occiur  even  in  a  claim  that  was 
previously  disapproved  in  whole  or  in 
part  (even  though  a  settlement 
agreement  has  been  executed)  when  it 
appears  that  his  or  her  original  action 
was  incorrect  in  law  or  fact  based  on  the 
evidence  of  record  at  the  time  of  the 
action  or  subsequently  received.  If  he  or 
she  determines  that  the  original  action 
was  incorrect,  he  or  she  will  modify  the 
action  and,  if  appropriate,  make  a 
supplemental  payment  If  the  OTigina^ 
action  is  determined  correct,  the 
claimant  will  be  so  notified.  The  basis 
for  either  action  will  be  stated  in  a 
memorandum  included  in  the  file. 

(b)  An  approval  or  settlement 
authority  may  reconsider  the 
applicability  of  this  sut^art  to  a  claim 
upon  request  of  the  claimant  or 
someone  acting  in  his  behalf,  or  on  his 


or  her  own  initiative.  Sudi 
reconsideration  may  occur  even  though 
all  parties  had  previously  agreed  per 
§  536.84  when  it  appears  that  this 
agreement  was  incorrect  in  law  or  fact 
based  on  the  evidence  of  record  at  the 
time  of  the  agreement  or  subsequently 
received.  If  he  or  she  determines  the 
agreement  to  be  incorrect,  the  claim  will 
be  reprocessed  imder  the  applicable 
subpart  of  this  part.  If  he  or  ^e 
detennines  the  agreement  to  have  been 
correct,  that  is.  that  this  subpart  is 
applicable,  he  or  she  will  so  advise  the 
claimant.  This  advice  will  include 
reference  to  any  appeal  or  judicial 
remedies  available  under  the  subpart 
which  the  claimant  alleges  the  claim 
should  be  processed  under. 

Cc)  A"  successor  or  higher  approval  or 
settlement  authority  may  also 
reconsider  the  original  action  on  a  claim 
■•  under  paragraph  (a)  or  (b)  of  this 
section,  but  only  on  the  basis  of  fraud, 
substantial  new  evidence,  errors  in 
calculation,  or  mistake 
(misinterpretation)  of  law. 

(d)  A  request  for  reconsideration 
should  in<ucate  fully  the  legal  or  factual 
basis  asserted  as  grounds  for  reKef. 

Subpart  F— Claims  Arising  From 
AdivMias  of  ttM  Army  National  Guard 

1538192   Statutoiy  authority. 

(a)  The  statutory  authority  £Dr  this 
subpart  is  contained  in  the  Act  of  13 
September  1960  (74  Stat.  878,  32  U.S.C 
715),  commonly  referred  to  as  the 
"National  Guard  Claims  Act"  as 
amended  by  Pub.  L.  90-486, 13  August 
1968.  (82  Stat  756).  Pub.  L.  90-525.  26 
September  1968  (82  Sut  877).  Pub.  L. 
901-312. 6  July  1970  (84  Stat  412),  and 
Pub.  L.  93-336, 8  July  1974,  and  the  Act 
of  8  September  1961  (75  Stat  488. 10 
U.S.C.  2736)  as  amended  by  Pub.  L.  90- 
521,  26  September  1968  (82  Stat  874) 
and  as  amended  by  Pub.  L.  98564. 20 
October  1984. 

(b)  For  purposes  of  this  subpart,  the 
followingterminology  applies: 

(1)  ARNG  personnel.  A  member  of  the 
ARNG  engaged  in  training  or  duty  under 
32  U.S.C  sec  316. 502.  503, 504,  505,  or 
709. 

(2)  Claimant.  An  individual, 
partnership,  association,  corporation, 
country.  State,  commonwealth,  territory, 
or  a  political  subdivision  thereof,  or  the 
District  of  Columbia  presenting  a  claim 
and  meeting  the  conditions  set  forth  in 

§  536.20.  The  term  does  not  include  the 
U.S.  Government,  any  of  its 
instrumentalities,  except  as  prescribed 
by  statute,  or  a  State,  commonwealth, 
territory,  or  the  District  of  Columbia, 
which  maintains  the  unit  to  which  the 
ARNG  personnel  causing  the  injury  or 


64051 


damage  are  assigned.  This  exclusion 
does  not  ordinarily  apply  to  a  unit  of 
local  government  that  does  not  control 
the  ^RNG  organization  involved.  As  a 
general  rule,  a  claim  by  a  unit  of  local 
government  other  than  a  State, 
commonwealth,  or  territory  will  be 
entertained  imless  the  item  claimed  to 
be  damaged  or  lost  was  procured  or 
maintained  by  State,  commonwealth,  or 
territorial  funds. 

(3)  State.  As  used  in  this  subpart  the 
term  "state"  includes  selfgoveming 
commonwealths  and  territories  of  the 
United  States;  Ua  example,  Puerto  Rico 
and  the  Virgin  Islands. 

§536.93    Scope. 

(a)  This  subpart  is  applicable  in  all 
places  and  sets  forth  the  procedures  to 
be  followed  in  the  settlement  and 
payment  of  claims  for  death,  personal 
injury,  or  damage,  loss,  or  destruction  of 
property  caused  by — 

(1)  Members  or  employees  of  the 
ARNG. 

(2)  Noncombat  activities  of  the  ARNG 
when  engaged  in  training  or  duty  under 
32  U.S.C  sec.  316,  502.  503.  504,  505. 
or  709,  provided  such  claim  is  not  for 
personal  injury  or  death  of  a  member  of 
the  Armed  Forces  or  Coast  Guard. 

(3)  An  employee  whose  injury  or 
death  is  incident  to  service. 

(b)  A  claimant  dissatisfied  with  an 
administrative  settlement  under  this 
subpart  as  the  result  of  activities  of  the 
NG  of  a  State,  Commonwealth,  ot 
Territory  is  not  entitled  to  judicial  relief 
in  an  action  against  the  United  States. 
Whrther  he  or  she  has  a  legal  cause  of 
action  or  may  file  an  administrative 
claim  against  such  political  entity 
depends  upon  controlling  local  law. 

(c)  Claims  arising  out  of  the  activities 
of  the  ARNG  when  performing  duties  at 
the  call  of  the  governor  of  a  State 
maintaining  the  unit  are  not  cognizable 
under  this  subpart  or  any  other  law. 
regulation,  or  appropriation  available  to 
the  Army  for  the  payment  of  claims. 
Such  claims  shoidd  be  returned  or 
referred  to  the  authorities  of  the  State, 
for  whatever  action  they  choose  to  take 
and  claimants  should  be  informed  of  the 
return  or  referral.  Care  should  be  takea 
to  determine  the  status  of  the  unit; 
members  at  the  time  the  claims  incident 
occurred,  particularly  in  civil 
emergencies  as  units  called  by  the 
governor,  are  sometimes  "federalized" 
during  the  call-up.  If  the  unit  was 
federalized  at  the  time  the  claims 
incident  occurred,  the  claim  will  be 
cognizable  under  subparts  C,  D  and  F  or 
other  subparts  pertaining  to  the  Active 
Army. 


153644   Claims  payable. 

(a)  Tort  claims.  All  claims  for 
personal  injuries,  death,  or  damage  to  or 
loss  of  real  or  personal  property,  arising 
out  of  incidents  occurring  on  or  after  29 
December  1981  based  on  negligent  or 
wrongful  acts  or  omissions,  of  ARNG 
personnel  activity  within  the  scope  of 
employment,  with  the  United  States 
while  engaged  in  training  or  duty  under 
32  U.S.C.  Sections  316,  502,  503, 504, 
505.  or  709  will  be  processed  under  the 
FTCA  (subpart  D).  Such  claims  arising 
before  29  December  1981  will,  except  as 
modified  herein,  be  processed  and 
settled  in  accordance  with  the 
provisions  of  subpart  C. 

(b)  Noncombat  activities.  A  claim 
incident  to  the  noncombat  activities  of 
the  ARNG  while  engaged  in  duty  or 
training  \mder  32  U.S.C  Sections  316, 
502,  503,  504,  505.  or  709  may  be  settled 
under  this  subpart. 

(c)  Subrogated  claims.  Subrogated 
claims  will  be  processed  as  prescribed 
in  §  536.20(b). 

(d)  Advance  payments.  Advance 
payments  in  partial  settlement  of 
meritorious  daims  to  alleviate 
inunediate  hardship  are  authorized  as 
provided  in  subpart  B,  small  claims. 

1536.95  Claims  not  payable. 

The  type  of  claims  Usted  in  §  536.51, 
as  not  payable  are  also  not  payable 
under  this  subpart. 

1536.96  Claims  under  other  subpart*, 
(a)  Claims  within  the  scope  of  this 

subpart  that  are  also  cognizable  under 
subparts,  D.  H,  J  or  K  will  be  considered 
initially  under  the  latter. 

(b>Tnis  subpart  does  not  apply  to  any 
claim  that  may  be  settled  under  an 
exclusive  or  specific  authorization  listed 
in  DA  Pam  27-162.  chapter  8  (see 
§536.76). 

5536.97  NotfficalionofincMent 
Except  where  claims  are  regularfy 

paid  firon  State  sources;  for  example, 
insurance,  court  of  claims,  and 
legislative  committee,  the  appropriate 
adjutant  general  will  ensure  that  each  " 
incident  of  the  type  enumerated  in 
§  536.15  is  reported  immediately  by  the 
most  expeditious  means  to  the  area 
claims  office  in  whose  geographic  area 
the  incident  occurs  or  to  a  claims 
processing  office  designated  by  the  area 
claims  office.  The  report  will  contain 
the  following  information: 

(a)  Date  of  incident. 

(b)  Place  of  incident 

(c)  Nature  of  incident 

(d)  Names  and  organizations  of  ARNG 
personnel  involved. 

(e)  Names  of  potential  claimants. 

(f)  A  brief  description  of  any  damage, 
loss,  or  destruction  of  private  property 
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and  any  injuries  or  death  of  potential 
claimants. 

(a)  When  nauired.  An  investigation  is 
requiied  asindicated  in  §  536.15  except 
M^ien  claims  are  regularly  paid  by  local 
sources. 

(b)  By  whom  made.  Area  offices,  or 
claims  processing  offices  designated  hy 
them,  are  responsible  for  the 
investigation  of  claims  occurring  within 
their  assigned  geographic  areas.  The 
state  adjutant  gMieral  will  designate  an 
official  or  office  as  point  of  cMtact  for 
Army  claims  personnel  and  will  furnish 
necessary  personnel  to  conduct  or  asast 
in  investigations  subject  to  the 
availability  of  funds  and  personnel.  (See 
§  536.7(h)).  The  use  of  ARNG  personnel 
when  available,  is  authorized.  Attention 
is  directed  to  §  536.ig(b)  that  requires 
the  use  of  infoimatioh  firom  other 
investigations  made  previously, 
particularly  military  and  civUian  police 
reports,  reports  of  survey,  line  of  duty 
investigations,  and  collateral  air  oash 
investigations. 

(c)  Conduct  of  investigation.  The 
investigation  will  be  conducted  in 
accordttaoe  mth  subpart  B.  except  that 
a  sample  scope  of  employment  format 
will  be  added,  together  with  a  copy  of 
the  orders  authorizing  the  performance 
of  duty  by  the  tortflBasor.  Also,  where  a 
State  has  waived  immunity  or  has  some 
other  means  for  paying  claims,  as 
through  legislative  committee  or 
insurance,  the  claims  officer's  report 
will  contain  a  statement  as  to  the  nature 
of  the  remedy  against  the  State,  the 
extent  of  insurance  coverage,  and  the 
status  of  any  claim  made.  If  there  is  no 
remedy  against  the  State  and  no 
insurance  coverage,  the  claims  officer's 
report  will  so  indicate.  If  a  regular 
procedure  has  been  established  for  the 
processing  of  claims  for  a  particular 
jurisdiction  as  by  agreement  between 
local  authorities  and  an  appropriate 
Army  headquarters  or  USARCS,  this 
requirement  is  waived.  Finally,  injury 
should  be  made  as  to  any  existing  or 
anticipated  claim  or  lawsuit  against  or 
by  the  driver  of  the  ARNG  vehicle  or 
insurer.  If  a  claim  or  lawsuit  has  been 
filed,  further  inquiry  should  be  made  as 
to  probable  outcome.  This  could  be 
accomplished  by  discussion  with  the 
driver  and  an  examination  of  the 
driver's  insurance  policy,  which,  if 
obtained,  should  be  included  in  the  file. 

{536.99    Claima  in  MiMch  ttiere  is  a  State 
source  of  recovery. 

Where  there  is  a  remedy  against  the 
State,  as  a  result  of  either  waiver  of 
sovereign  immunity  or  liability 
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insurance  cov<  ragei  the  following 
procedures  ap  ily: 

(a)  Where  thl  State  is  insured,  direct 
contact  with  Slate  or  ARNG  officials 
rather  than  thejinsurer  is  desirable. 
Regular  procedures  will  be  established 
and  followed  wherever  possible.  Such 
procedures,  shduld  be  agreed  on  by  both 
local  authoritin  and  the  appropriate 
claims  authorifes  subject  to 
concurrence  by  Commander,  USARCS. 
Such  procedures  will  be  designed  to 
ensure  that  lockl  authorities  and  U.S. 
authorities  do  i  lot  issue  conflicting 
instructions  foi  processing  claims,  and 
whenever  post  ble,  and  in  accordance 
with  goveminf  local  and  Federal  law,  a 
mutual  arrange  nent  for  disposition  of 
such  claims  a8|n  paragraph  (c)  of  this 
section  is  woil^  out.  Amounts 
recovered  or  re  x>verable  by  claimant 
from  any  insur  ir  (other  than  claimant's 
insurer  who  ha  i  obtained  no  subrogated 
interest  against  the  United  States)  wlU 
be  deducted  fr<  m  the  amount  otherwise 
payable. 

(b)  If  there  is  a  remedy  against  the 
State  « its  inst  rer,  the  claimant  may  be 
advised  of  that  remedy.  If  the  payment 
by  the  State  or  ts  insurer  does  not  fully 
compensate  cla  imant,  an  additional 
payment  may  b  » made.  If  liability  is 
clear  and  claim  mt  settles  with  the  State 
or  its  insurer  fa  r  less  than  the  maximum 
amount  recovei  able,  the  difference 
between  the  nu  ximum  amount 
recoverable  an^  the  settlement  normally 
will  be  deducted  from  the  payment  by  . 
the  United  Stat  ss. 

(c)  If  the  Stat » or  its  insurer  desires  to 
pay  less  than  tl  eir  maximum 
jurisdiction  or  >olicy  limit  on  a  basis  of 
50  percent  or  more  of  the  actual  value 
of  the  entire  claim,  any  payment  made 
by  the  United  ^tes  must  be  made 
directly  to  the  claimant.  This  can  be 
accomplished  ny  either  having  the 
United  States  pay  the  entire  claim  and 
have  the  State  qr  its  insurer  reimburse 
its  portion  to  tl^  United  States,  or  by 
having  each  patty  pay  its  agreed  share 
directly  to  the  dlaimant  If  the  State  or 
its  insurer  desiies  to  pay  less  than  50 
percent  of  the  afctual  value  of  the  claim, 
the  procedure  afet  forth  in  paragraph  (d) 
of  this  section  will  be  followed. 

(d)  If  there  is  a  remedy  against  the 
State  and  the  Slate  refuses  to  make 

is  insurance  coverage 
It  has  filed  an 
:laim  against  the  United 

^le  with  Tort  Claim 

memorandum  tp  the  Commander, 
USARCS;  inclutle  information  on  the 
icial  or  administrative 
iant  has  taken  against  the 
er.  The  Commander, 
itermine  whether  the 
required  to  exhaust  his 


payment,  or  th 
and  the  claim 
administrative 
States,  forward 


status  of  any  jui 
action  the  clai 
State  or  its  ins 
USARCS  will 
claimant  will 


or  her  remedy  against  the  State  or  its 
insurer,  or  whether  the  claim  against  the 
United  States  can  be  settied  without 
such  requirement  If  the  Commander. 
USARCS.  determines  to  follow  the  latter 
course  of  action,  he  or  she  will  also 
determine  whether  an  assignment  of  the 
claim  against  the  State  or  its  insurer  will 
be  obtained  and  whether  recovery 
action  will  be  takm.  The  State  or  its 
insurer  will  be  given  appropriate 
notification  in  accordance  with  State 
law  necessary  to  obtain  ccmtribution  of 
indemnification. 

(536.100   Claims  against  the  ARNG 
tortfeasor  individually. 

The  procedures  set  forth  in  §  536.29 
are  appUcable.  With  respect  to  claims 
arising  before  29  December  1981,  an 
ARNG  driver  acting  pursuant  to  the 
authorities  cited  in  §  536.94(a)  is  not 
protected  by  the  provisions  of  the 
Drivers  Act  (28  U.S.C  2670(b));  the 
driver  may  be  sued  individually  in  State 
court.  When  tfafe  situation  occurs,  it 
should  be  monitored  closely  by  AJING 
authorities.  If  possible  an  early 
determination  will  be  made  as  tp 
.  whether  any  private  insurance  of  the 
ARNG  tortfiaasor  is  applicable.  Where: 
such  insurance  is  applicable  and  the 
claim  against  the  United  States  has 
doubtful  vaUdity,  final  actions  will  be 
withheld  pending  resolution  of  the 
demand  against  the  NG  tortfeasor.  If.  in 
the  opinion  of  the  claims  approving  or 
setUement  authority,  such  insurance  is 
applicable  and  the  claim  against  the 
United  States  is  payable  in  full  or  in  a 
reduced  amount,  settlement  efforts  will 
be  made  either  together  with  the  insurer 
or  singly  by  the  United  States  as  in 
§  536.99(b).  Any  settlement  will  not 
include  amounts  recovered  or 
recoverable  as  in  §  536.28.  If  the 
insurance  is  not  applicable,  settlement 
or  disapproval  action  will  proceed 
without  further  delay. 

§  536.101    When  claims  must  t>e  presented. 

A  claim  may  be  settled  under  this 
subpart  only  if  presented  in  writing 
within  2  years  after  it  accrues,  except 
that  if  it  accrues  in  time  of  war  or  armed 
conflict,  or  if  war  or  armed  conflict 
intervenes  within  2  years  after  it 
accrues,  and  if  good  cause  is  shown,  the 
claim  may  be  presented  not  later  than  2 
years  after  war  or  armed  conflict  is 
terminated.  As  used  in  this  paragraph, 
war  or  armed  conflict  is  one  in  which 
any  Armed  Force  of  the  United  States  is 
engaged.  The  dates  of  commencement 
and  tennination  of  an  armed  conflict 
must  be  established  by  concurrent 
resolution  of  Congress  or  by 
determination  of  tiie  lYesident. 


S536.102   WiMieciaimsmustbe 
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A  claim  must  be  presented  to  the 
appropriate  Federal  agency. 
Presentment  of  a  written  claim  to  any 
full  time  officer  or  employee  of  the  NG 
will  be  considered  a  receipt.  However, 
the  statute  of  limitations  is  tolled  if  a 
clainLis  filed  with  a  State  agency,  the 
claim  purports  to  be  under  the  NGCA 
and  it  is  forwarded  to  the  Army  within 
6  months,  or  the  claimant  makes  inquiry 
of  the  Army  concerning  the  claim 
within  6  months.  If  a  claim  is  received 
by  a  DA  official  who  is  not  a  claims 
approval  or  settlement  authority  under 
this  regulation,  the  claim  will  be 
transmitted  without  delay  to  the  nearest 
approval  or  settlement  authority. 

$536,103    f>rocedurss. 

(a)  The  form  of  a  claim  under  this  Act 
will  be  as  desolbed  in  §  536.20(d)  and 
(e). 

(b)  So  far  as  they  are  hot  inconsistent 
with  this  subpart,  the  procedures  set 
forth  in  solqaart  B,  settlement 
procedures,  will  be  followed  in 
processing  a  daim  under  this  subpart. 

(c)  The  following  provisions  of 
subpart  C  are  applicable  to  claims  under 
this  subpart  and  are  hereby  incorporated 
by  the  foUowing  references: 

(1)  Applicable  law  (§  ^36.55). 

(2)  Determination  of  quantum 
(§  536.56  through  §  536.59). 

(3)  Delegation  of  authority  (§  536.61). 

(4)  Qaims  over  $100,000  (§  536.62). 

(5)  Settlement  procedures  (§537.63). 

(6)  Action  on  appeal  (§  536.64). 

(7)  Attorney  fees  (§  536.66). 


$536,104 

Procedures  conconing  settlemoit 
agreements  will  be  in  accordance  with 
§  536.32,  except  that  the  agreonent  will 
be  modified  to  indnde  a  State  and  its 
NG  in  most  cases.  A  copy  of  the 
agreement  wrill  be  lum^hed  to  State 
authorities  and  the  individual  tortiieasor. 

Subpart  6— CMms  Under  Status  of 
ForoM  and  OOiar  kilenwtionai 
Agraements 

General 

$536,105   Statnloryaoihortty. 

The  authority  for  this  subpart  is 
contained  in  the  following: 

(a)  10  U.S.C  2734a  as  amended, 
concerning  daims  arising  oversees 
under  inteniati<mal  a^eemoits. 

(b)  10  U.S.C  2734b.  as  amended, 
concerning  claims  arising  under 
infematioiial  agreements  in  this 
country. 

(c)10U.S.C273S. 

(d)  10  U.S.C  2736.  as  amended, 
providing  for  advance  payment  of 
certain  daims. 


Qaims  Arising  in  the  United  SUIes 
$538,106    Scope. 

(a)  This  subpart  provides  procedures 
and  defines  responsibilities  for  the 
investigation,  processing,  and 
settlement  of  claims  arising  out  of  acts 
or  omissions  of  members  of  a  foreign 
military  force  or  civilian  component 
present  in  the  United  States,  or  a 
territory,  commonwealth,  or  possession 
thereof  under  the  provisions  of 
redprocal  international  agreements, 
which  contain  claims  seUlement 
provisions  applicable  to  claims  arising 
in  the  United  States,  such  as  Article  Vm 
of  the  Agreement  Regarding  the  Status 
of  Forces  of  Parties  to  the  North  Atlantic 
Treaty  (DA  Pam  27-162.  appendix  L). 

(b)  The  Sending  States  under  current 
international  redprocal  agreemoits 
include  Belgium,  Canada,  Denmarii, 
Federal  Republic  of  Germany,  France, 
&eeoe.  Italy.  Luxembourg,  Netherlands, 
Norway,  Portugal.  Turkey,  the  United 
Kinedom.  Spain,  and  SHAPE. 

(d  Reference  should  be  made  to  DA 
Pam  27-162.  appendix  L  for  delineation 
of  what  constitutes  a  foreign  miUtary 
force,  a  fiHeign  dvilian  component,  and 
a  foreign  dependent. 

(d)  Whenever  claims  arise  involving 
foreign  soldiers  training  or  otherwise 
stati<Mied  in  the  United  States  pursuant 
to  bilateral  agreements  or  other 
arrangements,  such  as  foreign  military 
sales  agreements,  wrhidi  contain  spedfic 
claims  provisions,  the  claims  office 
receiving  the  daim  will  report  such 
claims  to  the  Commander,  USARCS.  for 
guidance  as  to  the  resolutitm  and,  if 
necessary,  payment  of  such  daims. 

(e)  The  United  States,  as  a  Recuving 
State,  is  respmisibfe  under  some  Status 
of  Forces  Agreements,  for  the 
investigation  of  inddents.  and  for  the 
processing  of  claims,  arising  from  acts 
or  omissions  of  members  or  civilian 
employees  of  an  armed  force  of  a 
sending  state  present  in  the  United 
Sfates.  The  United  States  may  be  liabte 
for  partial  payment  of  such  claims  if 
they  arise  inddent  to  the  offidal  duties 
of  the  sending  state's  soldier  or 
employee.  Aitide  vm  of  the  NATO 
SOFA  is  the  most  commonly  invoked 
agreement  of  this  sort.  It  applies  to  torts 
committed  within  the  North  Atlantic 
Treaty  Area,  which  indudes  the 
continental  United  States  and  island 
possessions  north  of  the  Tropic  of 
Cancer  (i«.  excludes  Puerto  Rico, 
Hawaii  and  American  Samoa),  it  also 
applies  to  claims  arising  out  of  acts  by 
military  or  dvilian  personnel,  regardless 
of  nationality,  who  are  assigned, 
attadied  to,  or  employed  by  am 
international  heodqpiarters  established 
under  the  provisians  of  the  Protoosl  on 


the  Status  of  International  Military 
Headquarters  Set  Up  Piusuant  to  the 
North  Atlantic  Treaty  dated  August  28, 
1952  (e.g.  Supreme  Allied  Command. 
Atlantic). 

(f)  Single  service  responsibility  for  the 
processing  and  settlement  of  claims 
cognizable  under  this  section  is 
assigned  to  DA  by  DODD  5515.8.  The 
Secretary  of  the  Army  hereby  designates 
the  USARCS  as  the  Receiving  State 
Office  for  claims  cognizable  under  this 
section  with  authority  to  settle  such 
claims  in  accordance  with  10  U.S.C 
2734b.  (See  DA  Pam  27-162,  appendix 

(g)  As  Sending  State  forces  are 
considered  assimilated  into  the  amied 
forces  of  Uie  United  Sutes  for  purposes 
of  the  SOFAs,  their  members  are  also 
barred  from  being  compensated  by  the 
United  States  when  they  are  injured 
inddent  to  their  service,  Daberkow  v 
United  States.  581  F.2d  785  (9th  Or. 
1978).  (See  also  DA  Pam  27-162, 
appendix  L  iior  an  example  of  a 
govemment-to-govemment  claim  bar  in 
these  circumstances.) 

$536,107   NottficaikM  of  incidents. 

In  order  for  the  United  States  to 
property  discharge  its  daims 
responsibilities  under  international 
agreements,  it  is  essential  that  the 
responsible  military  authorities  be 
notified  of  all  incidents,  including  off- 
duty  inddents.  in  whidi  members  of  a 
foreign  miUtary  force  or  dvilian 
oomp<ment  are  involved.  Any 
installation  that  learns  of  an  incident 
involving  a  member  of  a  foreign  military 
force  or  dvilian  component  «vhich 
results  in  personal  injury,  death,  or 
property  damage  will  notify 
immediately  by  the  most  expeditious 
means  the  installation  to  which  such 
person  is  assigned  or  attached.  An 
information  copy  of  such  notification 
v«ll  be  fumi^ed  to  the  Commander, 
USARCS.  In  the  event  the  member  is  not 
assigned  or  attached  to  any  installation 
within  the  United  States,  the 
Commander,  USARCS  will  be  notified. 
The  notification  (exempt  report,  AR 
335-15.  paragraph  720)  will  contain  so 
much  of  the  following  information  as  is 
readily  available: 

(a)  Date  of  inddent. 

(b)  Place  of  inddenL 

(c)  Nature  of  inddent. 

(d)  Names  and  organization  of  foreign 
personnel  involved 

(e)  Name  of  pctfential  claimants. 

(0  A  brief  description  of  any  damage, 
loss,  or  destructian  of  property,  and 
personal  injuries  of  death.  . 
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§53e.108    Uaison  w(th  SwMfing  state 


The  Conunander.  USARCS  is 
responsible  for  maintaining  liaison  with 
designated  representatives  of  Sending 
States  as  to  claims  matters  under  this 
section,  and  establishing  internal 
operating  procedures. 

$536,109   Investlgattons. 

(a)  Immediate  investigation  of  each 
incident  involving  a  member  of  a 
foreign  force  or  civilian  component  is 
required  in  order  to  ensure  that  all 
necessary  information,  including 
necessary  statements  and  depositions,  is 
obtained  before  the  foreign  personnel 
involved,  either  principals  or  witnesses, 
depart  the  United  States. 

(b)  Responsibibty  for  the  investigation 
of  an  incident  rests  upon  the 
commander  of  the  installation  to  which 
the  member  of  a  foreign  force  or  civilian 
component  is  assigned  or  attached,  or  if 
not  assigned  or  attached  within  the 
United  States  upon  the  Commander. 
USARCS.  He  or  she  is  authorized  to 
designate  an  appropriate  agency  of  the 
Armed  Services  for  this  purpose. 

(c)  The  installation  responsible  for  the 
investigation  will  be  free  to  request 
appropriate  assistance  from  any  other 
installation  within  the  DOD  to  the  end 
that  a  reliable  and  complete 
investigation  of  the  incident  will  be 
accomplished  most  economically.  Such 
requested  assistance  may  be  for  an 
investigation  of  the  entire  incident,  or  it 
may  cover  only  part  of  the  investigation: 
for  example,  it  may  be  a  statement  from 
one  witness.  Normally  such  requests 
will  be  made  of  an  installation  having 
claims  responsibility  under  the 
appropriate  departmental  regulation  and 
nearest  the  place  of  the  occurrence.  In 

a  case  involving  an  aircraft,  such  request 
will  normally  be  made  of  an  installation 
that  also  has  the  capability  of 
investigating  air  accidents  giving  due 
regard  to  the  type  of  aircraft. 

(dj  The  investigation  will  be  made  in 
accordance  with  the  regulations  of  the 
department  of  which  the  installation  is 
a  part.  Also,  information  will  be 
obtained  as  to  whether  the  claimant  is 
a  member  of  a  foreign  force  or  civilian 
component,  or  dependent  of  such  a 
member  or  employee.  If  so,  the 
following  will  be  listed: 

(1)  Any  benefits  the  claimant  may  be 
entitled  to  from  his  or  her  ouii 
government  whether  he  or  she  has 
applied,  or  intends  to  apply,  for  such 
benefits. 

(2)  The  value  of  any  benefits  to  which 
the  claimant  may  be  entitled,  which  he 
or  she  may  have  received,  or  both. 

(e)  The  mvestigating  o^cer  will 
arrange  with  the  commanding  officer  of 


the  foreign  unit  to  which  a  member  of 
a  foreign  force  c  r  civilian  component  is 
assigned,  or  the  immediate  superior  of 
such  member.  t( » obtain  from  such 
member  the  per  inent  information  and 
required  report! .  If  the  member  is 
assigned  or  atta  :hed  to  a  United  States 


organization  or 


nstallation,  information 


and  reports  vdl^  be  obtained  in 
accordance  witH  the  procedure 


applicable  to  Ul 
(f)  Notwithsti 
department 
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to  the  Command 


tited  States  personnel. 

ding  the  provisions  of 
lations,  a  copy  of  the 

;ation  will  be  forwarded 
ler,  USARCS 


immediately  up  on  completion. 

S536.110    Cladn  I  procedures. 

(a)  Place  and  iming  of  filing.  A  claim 
should  be  filed  With  the  commanding 
officer  of  the  United  States  military 
installation  neatest  the  place  where  the 
incident  occurred,  but  may  be  filed  at 
any  other  such  Installation,  within  two 
years  of  its  acciiial.  Immediately  upon 
receipt,  a  copy  fvill  be  forwarded  to 
Commander,  UflARCS.  The  claim  and 
supporting  docmments  will  conform  to 
the  regulations  pf  the  department  of 
which  the  place  of  filing  is  a  part. 
Claims  filed  wiih  a  sending  State  official 
within  2  years  of  their  accrual  will  be 
accepted  as  timely  if  received  by  a  U.S. 
claims  office  (§  336.5)  before  thte  passage 
of  a  total  of  2V2  years  from  the  date  of 
accrual. 

(b)  Processing  of  claims.  A  claim 
normally  will  bp  processed  by  the 
installation  thaj  first  investigated  the 
incident  &x)m  which  it  arose  in 
accordance  with  the  pertinent 
departmental  r^ulations.  The 
commanding  officer  of  an  installation 
with  which  a  claim  is  filed  may  by 
direct  communication  ascertain  whether 
the  incident  from  which  it  arose  was 
investigated  byianother  installation, 
and,  if  so.  may  transmit  the  claiin  for 
further  processing  to  that  installation. 
Upon  completion  of  investigation,  the 
claim  file  will  be  forwarded  to  the 

ARCS. 
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36.111  in  the  manner 
provided  for  claims  generated  by 
personnel  of  the  armed  forces  of  the 
United  States,  that  is,  under  the  MCA 
(subpart  C).  thdPTCA  (subpart  D)  or  the 
Army  Maritime!  Claims  Settlement  Act 
(subpart  H).  Thp  Commander,  USARCS, 
virill  obtain  scope  of  employment 
determinations  from  sending  State 
officials  under  the  conditions  set  forth 
in  Article  VIII,  NATO  SOFA.  Payments 
made  are  subject  to  pro  rata 


Commander.  Ut 
(c)  Official  d( 
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reimbursement  by  the  sendii^  State 
(paragraph  5.  Article  Vffl,  NATO  SOFA 
(DA  Pam  27-162,  appendix  L)). 

(d)  Exgratia  claims.  Claims  arising 
from  off-duty  activities  of  sending  State 
personnel  are,  after  investigation, 
processing,  and  evaluation,  referred  by 
the  Cominander,  USARCS  to  sending 
State  officials  for  a  determination  as  to 
whether  an  exgratia  payment  will  be 
offered  (paragraph  6,  Article  VIII,  NATO 
SOFA  (DA  Pam  27-162.  appendix  L)). 

§536.111    Settlement  authority. 

The  Commander,  USARCS,  or 
designees,  are  delegated  sole  authority 
to  settle  claims  under  this  subpart. 

§536.112    Advance  payments. 

Advance  payments  in  partial 
settlement  of  meritorious  claims  to 
alleviate  immediate  hardship  are 
authorized  as  provided  in  subpart  B. 
advanced  payments. 

§536.113    Litigation. 

Officials  designated  by  departmental 
regulations  as  responsible  for  reporting 
the  initiation  of  legal  proceedings 
involving  their  department  will  take  the 
following  action  upon  the 
commencement  of  legal  proceedings; 

(a)  Report  the  initiation  of  the 
proceeding  by  electrical  message  to  the 
Litigation  Division,  Office  of  TJAG, 
submitting  the  information  required  by 
departmental  regulation  for  reports  of 
commencement  of  proceedings,  with  a 
copy  to  Commander.  USARCS. 
.    (b)  Notify  the  proper  United  States 
Attorney  and  furnish  him  or  her  with 
copies  of  all  process  and  pleadings. 

(c)  Forward  by  fastest  means  available 
to  the  Litigation  Division,  Office  of 
TJAG,  three  copies  of  all  process, 
pleadings,  and  related  papers. 

(d)  Unless  otherwise  directed  by 
TJAG,  prepare  an  investigative 
(litigation)  report  in  the  manner 
prescribed  by  departmental  regulations 
and  submit  three  copies  to  Litigation 
Division,  Office  of  the  "nAG,  AR  27-40; 
AFR  110-3;  Navy  JAG  Manual,  chapter 
13). 

§  536.1 1 4    Assistance  to  foreign  forces. 

(a)  In  order  that  claims  cognizable 
under  this  section  will  be  treated  as 
nearly  as  possible  as  if  they  arose  from 
activities  of  United  States  personnel,  all 
possible  assistance  will  be  provided  to 
commanding  officers  of  foreign  units 
and  to  members  thereof. 

(b)  The  commanding  officer  of  an 
installation  at  which  a  foreign  unit  is 
stationed  will  fiimish  to  the 
commanding  officer  of  the  foreign  unit 
copies  of  regulations  and  forms  relating 
to  claims,  and.  when  applicable,  will 
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provide  instructions  for  the  members  of 
the  unit  with  respect  to  the  pertinent 
State  laws  and  reporting  of  accidents. 

(c)  The  commanding  officer  of  an 
installation  to  whom  a  request  for 
information  or  assistance  is  made  by 
forei^  persoimel  or  to  whom  a  report 
of  an  incident  is  made  will  provide,  to 
the  extent  permitted  by  security 
regulations,  the  requested  information 
or  assistance. 

(d)  When  circumstances  permit, 
assistance  in  meeting  local  requirements 
will  be  rendered  to  the  foreign 
personnel  involved  at  the  scene  of  an 
incident  by  the  commanding  officer  of 
the  installation  to  which  the  incident 
was  reported.  The  commanding  officer 
of  an  installation  at  which  a  foreign  unit 
is  stationed  should  request  that  local 
law  enforcement  agencies  follow 
procedures  applicable  to  incidents 
involving  military  personnel  of  the 
United  States  in  any  incident  involving 
foreign  personnel. 

"Claims  Against  the  United  States 
Arising  Overseas 

§536.115   Scope. 

(a)  This  section  provides  guidance  on 
claims  against  the  United  States  which 
are  based  on  acts  Of  our  soldiers  or 
employees  within  the  scope  of  their 
emplo3maent  and  which  arise  in 
coimtries  for  which  there  is  an 
international  agreement  requiring  a 
foreign  government  (i.e.  receiving  state) 
to  adjudicate  and  pay  the  claims  subject 
to  partial  reimbursement  by  the  United 
States. 

(b)  Claims  by  foreign  inhabitants 
based  on  acts  of  members  of  our  forces 
which  are  outside  the  scope  of  their  . 
official  duties  may  be  payable  under  the 
Foreign  Claims  Act  (subpart  J)  but  are 
usually  not  adjudicated  by  receiving 
states  under  most  international 
agreements.  These  non-scope  claims 
will  be  processed  under  the  provisions 
of  subpart  J. 

§536.116    Claims  procedures. 

(a)  Claims  provisions  in  Status  of 
Forces  Agreements  providing  for 
receiving  state  adjudication  have  been 
held  to  be  the  exclusive  remedy  for 
claims  against  the  United  States, 
preempting  any  remedy  that  would 
otherwise  be  available  under  other 
United  States  claims  statutes,  such  as 
the  Foreign  Claims  Act  or  the  Public 
Vessels  Act  (Aaskov.  v.  Aldridge,  695  F. 
Supp.  595  (D.D.C.  1988J). 

(bj  SOFA  provisions  for  receiving 
state  adjudication  of  claims  against  the 
United  States  usually  refer  to  claims  by 
"third  parties"  agaiiist  members  of  the 
force  or  ciyiliao  component.  This 
clearly  includes  claims  by  tourists  or 


business  travelers  from  the  United 
States  as  well  as  inhabitants  of  foreign 
coimtries.  Depending  on  how  the 
receiving  state  interprets  the  class  of 
proper  claimants  under  the  SOFA 
claims  provisions,  the  receiving  state 
may  also  adjudicate  claims  by 
dependents  of  our  forces.  Chiefs  of 
command  claims  services  responsible 
for  claims  arising  in  countries  with 
SOFA  or  other  treaty  provisions 
requiring  adjudication  of  claims  against 
the  United  States  by  a  receiving  state 
will  ensure  their  tort  claims  personnel 
are  aware  of  the  receiving  state's  poficy 
on  the  issue  of  whQ.are  proper  claimants 
under  the  treaty  provisions. 

(c)  Where  SOFA  provisions  provide 
for  receiving  state  adjudication  of 
claims,  the  time  limit  for  filing  such 
claims  is  often  substantially  less  than 
the  two  years  that  would  otherwise  be 
allowed  under  the  FCA  or  MCA.  For 
example,  the  Defense  Cost  Office  in 
Germany  requires  that  a  claim  be  filed 
within  90  days  of  the  date  it  accrues. 
Command  claims  services  will  ensure 
that  all  claims  personnel  in  their  area  of 
responsibility: 

(1)  Receive  annual  training  on  the 
receiving  state's  claims  procedures,  to 
include  the  applicable  time  limits, 
procedures  and  location  of  the 
appropriate  receiving  state  claims  office 
or  agency; 

(2)  Screen  all  new  claims  and 
inquiries  about  claims  to  identify 
claimants  who  must  file  with  the 
receiving  state; 

(3)  Ensure  that  all  such  claimants  are 
informed  of  this  requirement  and  the 
applicable  time  limit. 

(d)  All  foreign  inhabitants  who  have 
claims  against  the  United  States  which 
are  the  responsibility  of  the  receiving 
state  (i.e.  Irased  on  acts  within  scope  of 
duties  of  employees  or  members  of  U.S. 
forces  and  not  otherwise  excluded  by 
the  treaty)  will  be  required  to  file  the 
claim  with  the  appropriate  receiving 
state  office.  Those  U.S.  inhabitants 
whose  claims  would  otherwise  be 
cognizable  under  the  Militarj'  Claims 
Act  (subpart  C)  and  who  are  deemed  by 
the  receiving  state  to  be  pn^r 
claimants  imder  the  SOFA  claims 
provisions  must  also  file  with  the 
receiving  state.  However,  if  they  fail  to 
do  so,  tiMir  claim  may  be  considered 
under  subpart  C,  for  good  cause,  with 
the  permission  of  the  Commander, 
USARCS.  Claims  for  which  a  foreign 
country  is  responsible  under  a  SOFA  or 
similar  agreement  will  not  be  paid 
imder  subpart  J  or  subpart  C  without 
prior  approval  of  the  Commander, 
USARCS  or  the  senior  JA  in  country 
(§§  536.52(a)(3)  and  536.152(c)). 


(e)  A  claim  filed  and  adjudicated  by 
a  receiving  state  under  a  SOFA  or  odier 
international  agreement  claims 
provision  may  be  considered  under 
other  claims  provisions  of  this 
regulation  only  if  the  receiving  state 
denied  the  claim  on  the  basis  that  it  was 
not  cognizable  imder  the  treaty  or 
agreement  provisions.  Where  a  claimant 
has  filed  a  claim  with  a  receiving  state 
and  received  payment,  such  payment 
will  be  the  claimant's  final  and 
exclusive  remedy  against  the  United 
States.  If  the  claim  is  denied  on  the 
merits  by  the  receiving  state,  that  action 
will  also  be  the  claimant's  final  and 
conclusive  remedy  against  the  United 
States. 

§536.117    Responsil)ilities. 

(a)  The  Commander,  USARCS,  is 
responsible  for — 

(1)  Providing  policy  guidance  to 
command  claims  services  concerning 
SOFA  or  other  treaty. reimbursement 
programs  implementing  10  U.S.C. 
2734a.      • 

(2)  Monitoring  the  reimbursement 
system  to  ensure  that  programs  are  in 
place  for  the  proper  verification  and 
certification  of  reimbursement  claims. 

(3)  Monitoring  funds  expended  for 
reimbursements  to  foreign  governments. 

(b)  Command  claims  services  within 
whose  jurisdiction  SOFA  or  other  treaty 
provisions  providing  for  a  claims 
reimbursement  system  are  in  force  and 
where  DA  has  been  assigned  single- 
service  responsibility  for  the  foreign 
country  seeking  reimbursement  (see 

§  536.159)  are  responsible  for— 

(1)  Establishing  a  program  for  the 
verification,  certification,  and 
reimbursement  of  claims.  A  copy  of  the 
procedures  implementing  the  program 
will  be  provided  to  the  Commander, 
USARCS. 

(2)  Providing  the  Commander, 
USARCS,  with  budget  estimates  or 
reimbursements  in  addition  to  the 
reports  required  by  §  536.242. 

(3)  Providing  the  Commander. 
USARCS,  with  statistical  information 
each  month  in  which  payments  are 
made  as  to  the  number  of  individual 
claims  reimbursed,  the  total  amount 
paid  by  the  foreign  government,  and  the 
total  amount  reimbursed  by  the  United 
States. 

(4)  Providing  the  Commander, 
USARCS,  with  a  quarterly  report 
showing  total  reimbursements  paid 
during  the  quarter  for  maneuver  damage 
and  tort  claims  (broken  out  by  major 
categories  of  damage  as  determined  by 
the  Commander,  USARCS)  and  an 
update  on  major  issues  or  activities  tliat 
could  impact  on  the  operatidh  or 
funding  of  the  reimbursement  system 
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(a)  RMoriitmeiDMits  forclafms 
generated  by  die  operMions  of 
nooapproiHiated  Kmd  activities  will  be 
paid  (Ming  ooiuqp[»opriated  ftmds 
(NAFKaee  subpart  LK 

(b)  Conunand  claims  services  wiH 
provide  the  Commander,  USARCS,  with 
statistical  information  each  month,  if 
appropriate,  as  to  the  niunbo-  of  NAF 
claims  processed  and  the  amounts  to  be 
reimbursed  by  NAFs. 

1536.119    Raimbwaaownt  tor  CoaM  Quant 


Upon  request  of  the  Secretary  of 
Transportation,  or  designee,  any 
payments  made  relating  to  Coast  Guard- 
generated  claims  covered  by  10  U.S.C. 
2734a(c)  may  be  reimbursed  or  paid  to 
the  foreign  government  concerned  by  a 
command  claims  service  out  of  its 
reimbursement  expenditure  allowance, 
subiect  to  reimbuisem«it  from  the 
Department  of  Transportation  (10tJ.S.C 
1734a(d)). 

Subpart  H-MarMme  Ctakns 
General 

§530.120    Statutory  authortly. 

Adminsitrative  settlement  or 
compromise  of  admiralty  and  maritime 
claims  in  Cavor  of  and  against  the  United 
States  by  the  Secretary  of  the  Army,  or 
designee,  is  authorized  by  the  Army 
Maritime  Claims  Settlement  Act  (10 
use.  4801-04. 4806.  as  amended). 


1536.121 

The  Army  Maritime  Claims 
Settlement  Act  is  supplemented  by  the 
following  statutes  imder  which  suits  in 
admiralty  may  be  brought:  the  Suits  in 
Admiralty  Act  (46  U.S.C  741-752);  the 
Public  Vessels  Act  (46  U.S.C  781-790): 
an  act  Extending  the  Admiralty  and 
Maritime  Jurisdiction  (46  U.S.C  740). 
Similar  maritime  claims  settlement 
authority  is  exercised  by  the  Department 
of  the  Navy  under  10  U.S.C.  7365  and 
7621-23  and  by  the  Department  of  the 
Air  Force  under  10  U.S.C.  9801-04  and 
9806. 

Claims  Against  the  United  States 

$536,122    Scope. 

Title  10.  United  States  Code,  section 
4802,  provides  for  the  settlement  or 
compromise  of  claims  for — 

(a)  Damage  caused  by  a  vessel  of.  or 
in  the  service  of,  the  DA  or  by  other 
property  under  the  jurisdiction  of  the 
DA; 

.  (b)  Compensation  for  towage  and 
salvage  service,  including  contract 
salvage,  rendered  to  a  vessel  of,  or  in  the 


servica  of,  the  PA  or  to  other  prbperty 
under  the  jurisiliction  of  the  DA;  or 

(c)  Damage  caused  by  a  maritime  tort 
coimnitted  by  i  ny  agent  or  employee  of 
the  DA  or  by  pi  operty  under  the 
jurisdiction  of  be  DA. 

§536.123   Clai4aaacMding$S0(MKA. 

Claims  againk  the  United  States 
settled  or  oomnomiaed  in  a  net  amoimt 
exceediag  S50q.OOD  are  not  payable 
hereunder,  but  iwillte  investigated  and 
processed  undar  this  section  and,  if 
approved  by  tha  Secretary  of  the  Army, 
will  be  certified  to  Congress. 

§536.124    Claifi|Bnor  payable. 

A  claim  is  ndt  allowable  under  this 
section  that —  | 

(a)  Is  for  damage  to,  or  loss  or 
destnu:tion  of  property,  or  for  personal 
injury  or  deaths  resulting  directly  or 
indirectly  fromjaction  by  the  enemy,  or 
by  U.S.  Armed  p'orces  engaged  in  armed 
lediate  preparation  for 
conflict: 
trsonal  injury  or  death 
le  Armed  Forces  of  the 
a  civilian  employee 
it  to  his  or  her  service, 
irsonal  injury  or  death 
employee  for  whom 
ided  by  the  FECA  (5 
0). 

irsonal  injury  or  death 
including 

fund  employees,  for 
e  provided  by  the 
and  Harbor  Workers' 
iCt  (33  U.S.C.  901). 
,  lade  the  subject  of  a  suit 
by  or  against  thfe  United  States,  except 
as  provided  in  1 536.127(b). 

(1)  Arises  in  a  foreign  coimtry  and  was 
considered  by  the  authorities  of  a 
foreign  coimtryjand  final  action  taken 
thereon  under  Article  VITI  of  the  NATO 
SOFA.  Article  ^Vffl  of  the  Japanese 
\greement.  or  other 
agreement,  if 
sition  was  made  of  die 


conflict,  or  in 
impending     _ 
(h)  Is  for  the , 
ofa  member  of 
United  States 
incurred  inci 

(c)  Is  for  the 
ofaGovemm 
benefits  are  pr 
U.S.C.  8101-6 

(d)  Is  for  the 
of  an  employ 
nonappropriat 
whom  benefits 
Longshoremen 
Compensation 

(e)  Has  been 


Administrative 
similar  treaty  o 
reasonable  dis; 
claim. 

(g)  Is  based  u 
performance  or 


^on  the  exercise  or 
the  failure  to  exercise  or 
to  perform  a  diacretionary  function  or 
duty  whether  ol  not  the  discretion  is 
abused,  provided  that  the  United  States 
Court  of  Appeals  for  the  jurisdiction  in 
which  the  clain^  arises  has  not 
specifically  refiised  to  incorporate  the 
discretionary  futiction  exception  into 
the  Suits  in  Adi  liralty  Act  (e.g.  United 
States  Court  of,  Appeals  for  the  Fourth 
Circuit). 

(h)  Is  present*  d  by  a  citizen  or 
government  age  icy,  or  a  corporation 
controlled  by  a  ntizen  or  government 
agency,  ofa  cotaitry  at  war  or  engaged 
in  armed  conni4t  with  the  United 


States,  or  any  country  allied  with  sudi 
enemy  coimtry  unlms  the  appropriate 
settlement  authority  d^ennines  that  the 
claimiBLnt  is,  and.  at  die  time  of  the 
incident,  was  friendly  to  the  United 
States. 

§536.125  Ctalma  under olharlawa and 

reguiatlona. 

(a)  Claims  of  DA  personnel  and 
civilian  employees  of  DOD  includii^ 
military  and  civilian  officers  and  crews 
of  Army  vessels,  for  damage  to  or.loss 
of  personal  property  occurring  incident 
to  their  service  will  be  processed  under 
the  provisions  of  subpart  K. 

(b)  Claims  that  are  within  the  scope  of 
this  section  and  also  within  the  scope  of 
subpart  J  may  be  processed  under 
subpart  J  when  specific  authority  to  do 
so  has  been  obtained  from  the 
Commander,  USARCS.  The  request  for 
such  authority  should  be  accompanied 
by  a  copy  of  the  report  of  the  incident 
by  the  Marine  Casualty  Investigating 
Officer,  or  other  claims  investigator 

§536.126    Subrogation. 

(a)  An  insurer  will  be  recognized  as  a 
claimant  under  this  section  to  the  extent 
that  it  has  become  subrt^ated  by 
payment  to.  or  on  behalf  of.  its  assured, 
pursuant  to  a  contract  of  insurance  in 
force  at  the  time  of  the  incident  from 
which  the  claim  arose.  An  insurer  and 
its  assured  may  file  a  claim  either 
joindy  or  separately  Joint  claims  will  be 

•  asserted  in  the  names  of,  and  must  be 
signed  by.  or  on  behalf  of.  all  parties; 
payment  then  will  be  made  jointly  If 
separate  claims  are  filed,  payment  to 
each  party  will  be  limited  to  the  extent 
of  such  party's  undisputed  interest. 

(b)  For  the  purpose  of  determining 
authority  to  settle  or  compromise  a 
claim,  the  payable  interests  of  an  insurer 
(or  assurers)  and  the  assured  represent 
merely  separable  interests,  which    . 
interests  in  the  aggregate  must  not 
exceed  the  amount  authorized  for  ' 
administrative  settlement  or 
compromise. 

(c)  The  policies  set  forth  in 
paragraphs  (a)  and  (b)  of  this  section 
with  respect  to  subrogation  arising  from 
insurance  contracts  are  applicable  to  all 
other  types  of  subrogation. 

§536.127    Limitation  of  aettiemaflt 

(a)  The  period  of  efiecting  an 
administrative  settlement  under  the 
Army  Maritime  Claims  Settlement  Act 
is  subject  to  the  same  limitation  as  that 
for  beginning  an  action  under  the  Suits 
in  Admiralty  Act.  that  is,  a  2-year  period 
from  the  date  the  cause  of  the  action 
accrued.  The  claimant  must  have  agreed 
to  accept  the  settlement,  and  it  must  be 
approved  for  payment  by  the  Secretary 
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of  the  Army,  or  other  approval 
authority,  prior  to  the  end  of  such 
period.  The  presentation  ofa  claim,  or 
its  consideration  by  the  DA.  neither 
waives  nor  extends  the  2-year  limitation 
period  and  the  claimant  should  be  so 
informed  in  accordance  with  paragraph 
(c)  of  this  section. 

(b)  In  the  event  that  an  action  has 
been  filed  in  a  U.S.  district  court  before 
the  end  of  the  2-year  statutory  period, 
an  administrative  settlement  may  be 
negotiated  by  the  Commander,  USARCS 
with  the  claimant,  even  though  the  2- 

.   year  period  has  elapsed  since  the  cause 
of  action  accrued,  provided  the  claimant 
obtains  the  written  consent  of  the 
appropriate  office  of  the  Department  of 
Justice  charged  with  the  defense  of  the 
complaint.  Payment  may  be  made  upon 
dismissal  of  the  complaint. 

(c)  When  a  claim  under  this  section, 
notice  of  damage,  invitation  to  a  damage 
survey,  or  other  written  document 
indicating  an  intention  to  hold  the 
United  States  liable  is  received,  the 
receiving  installation,  office,  or  person, 
will  immediately  forward  such 
document  to  the  Commander,  USARCS. 
The  USARCS  claims  office  receiving 
notice  of  the  claim  will  promptly  advise 
the  claimant  or  potential  claimant  in 
writing  of  the  comprehensive 
application  of  the  time  limit. 

(d)  Where  a  claim  under  this  section 
for  $25,000  or  less  is  presented  to  a 
Corps  of  Engineers  or  other  designated 
area  claims  office  (see  §§  536.128(c)  and 
536.132(c)  and  thus  may  be  appropriate 
for  action  by  that  office  pursuant  to  the 
delegation  of  authority  set  forth  in 

§  536.128,  the  receiving  Corps  of 
Engineer  office  will  promptly  advise  the 
claimant  in  writing  of  the 
comprehensive  application  of  the  time 
limit  on  the  Army's  authority  to  settle 
the  claim  as  well  as  the  fact  that  the 
claim  does  not  toll  the  statute  of 
limitations  for  filing  suit.  (See 
§  536.12(b)). 

(e)  Claimants  are  not  required  to  file 
an  administrative  claim  six  months 
prior  to  fihng  suit  except  for  those 
claims  where  maritime  jurisdiction  is 
based  on  the  Act  Extending  the 
Admiralty  and  Maritime  Jurisdiction  (46 
U.S.C.  740)  (i.e.  damage  or  injury  on 
land  resulting,  frxim  an  act  on  navigable 
waters).  However,  even  in  those  cases, 
the  filing  of  an  administrative  claim 
does  not  toll  the  two  year  statutory  hmit 
for  filing  suit  nor  extend  the  authority 
of  the  Army  to  settle  a  claim.  Any  such 
claim  filed  within  six  months  of  the 
running  of  the  statute  of  limitations 
should  be  brought  to  the  attention  of 
USARCS  immediately  and  every  . 
reasonable  effort  should  be  made  to 


complete  final  agency  action  before  the 
running  of  the  two  year  limit. 

(f)  Limitation  of  Liability  Under  the 
provisions  of  the  Limitation  of 
Shipowners'  Liability  Act,  46  U.S.C. 
181-188,  the  United  States  may  be  able, 
in  cases  alleging  injury  or  loss  due  to 
negligent  operation  ofa  vessel,  to  limit 
our  liability  to  the  value  of  the  vessel 
after  the  accident.  To  take  advantage  of 
this  law.  the  United  States  must  file  an 
action  in  federal  district  court  within  six 
months  of  receiving  written  notice  ofa 
claim.  Therefore,  USARCS  must  be 
notified  within  10  workdays  of  the 
receipt  of  any  maritime  claim  arising  in 
the  United  States  or  on  the  high  seas  out 
of  the  operation  of  an  Array  vessel,  to 
include  pleasure  craft  owned  by  the 
United  States.  The  Claims  Service  will 
coordinate  with  Litigation  Division, 
OTJAG  or  the  Chief  Counsel,  COE  and 
the  Department  of  Justice  on  whether  a 
limitation  of  liability  action  will  be 
filed. 

§536.128    Approval  authority. 

(a)  The  Secretary  of  the  Army,  the 
Assistant  Secretary  of  the  Army 
(Financial  Management)  as  designee  of 
the  Secretary  or  the  designee  of  the 
Secretary  may  approve  any  settlement 
or  compromise  ofa  claim  under  this 
subpart  subject  only  to  the  statutory 
limits  (presently  $500,000). 

(b)  TJAG,  TAJAG  and  the 
Commander,  USARCS  or  his  designee 
within  USARCS  are  delegated  authority 
to  settle  (i.e.  deny  or  approve  payment 
in  full  or  in  part)  any  claim  under  this 
subpart  regardless  of  the  amount 
claimed,  provided  that  any  amount 
awarded  does  not  exceed  $100,000  and 
that  the  claimant  signs  an  appropriate 
settlement  agreement. 

(c)  Chiefs  of  command  claims 
services,  heads  of  Corps  of  Engineers 
area  claims  offices  and  heads  of  other 
area  claims  offices  designated  by  the 
Commander,  USARCS,  are  delegated 
authority  to  deny  claims  under  this 
subpart  presented  in  an  amount  not 
exceeding  $25,000.  They  may  also  pay 
in  full  or  compromise  any  claim  where 
the  amount  to  be  paid  does  not  exceed 
$25,000,  provided  the  claimant  is 
willing  to  accept  the  payment  and 
executes  an  appropriate  settlement 
agreement. 

(d)  Only  the  authorities  designated  in 
paragraph  a,  above  may  deny  or  make  a 
final  offer  on  a  claim  demanding  more 
than  $25,000.  If  a  claim  cannot  be 
settled  within  the  authority  of  the  head 
of  an  area  claims  office  or  the  chief  of 

a  command  claims  service  responsible 
for  investigating  a  claim,  it  will  be 
forwarded  to  USARCS  through 
appropriate  channels  with  a  claims 


memorandum  of  opinion  recommending 
disposition. 

(e)  Meritorious  claims  arising  from 
dvil  works  activities  of  the  Corps  of 
Engineers  will  be  paid  from  Corps  of 
Engineers  funds. 

Qaims  In  Favor  of  the  United  States 

§536.129    Scope. 

(a)  Title  10,  United  States  Code. 
Section  4803,  provides  for  agency 
settlement  or  compromise  of  claims  for 
damage  to^ 

(1)  DA  accountable  properties  of  a 
kind  that  are  within  the  admiralty 
jurisdiction  of  a  district  coiul  of  the 
United  States. 

(2)  Claims  for  damage  caused  by  a 
vessel  or  floating  object  to  property 
under  the  jurisdiction  of  the  DA  or 
property  for  which  the  DA  has  assumed 
an  obligation  to  respond  in  damages, 
where  the  net  amount  payable  to  the 
United  States  does  not  exceed  $500,000 

(b)  Title  10,  United  States  Code, 
Section  4804,  provides  for  the 
settlement  of  compromise  of  claims  in 
any  amoimt  for  salvage 
services(including  contract  salvage  and 
towage)  performed  by  the  DA.  Claims 
for  salvage  services  are  based  upon  labor 
costs,  per  diem  rates  for  the  use  of 
salvage  vessels  and  other  equipment, 
and  upon  repair  or  replacement  costs  of 
materials  and  equipment  damaged  or 
lost  during  the  salvage  operation.  The 
sum  claimed  is  intended  to  compensate 
the  United  States  for  operational  costs 
only,  reserving,  however,  the  right  of  the 
Government  to  assert  a  claim  on  a 
salvage  bonus  basis  in  accordance  with 
commercial  practice,  in  appropriate 
cases. 

(c)  The  United  States  has  three  years 
from  the  date  a  maritime  claim  accrues 
under  this  section  to  file  suit  against  the 
responsible  parties.  The  Army's 
authority  to  settle  or  compromise  a  suit 
under  this  section  terminates  when  the 
statute  of  limitations  has  run.  Efforts  to 
compromise  a  claim  under  this  section 
should  not  extend  more  than  two  years 
past  the  date  the  claims  accrues  unless 
it  is  clear  that  an  administrative 
settlement  is  fikely  As  a  general  rule, 
affirmative  claims  which  are  likely  to  be 
resolved  through  litigation  should  be 
referred  to  the  Department  of  Justice 
within  two  years  of  the  date  the  claims 
accrue. 

§536.130    Claims  exceeding  $500,000. 

Maritime  claims  in  favor  of  the  United 
States,  except  claims  for  salvage 
services,  may  not  be  settled  or 
compromised  under  this  section  at  a  net 
amount  exceeding  $500,000  payable  to 
the  United  States.  However,  all  such 
claims  otherwise  within  the  scope  of 
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this  sBCtkm  will  b0  faivnli^tad  in 
.  accordance  with  the  procedures  in 
subpart  B  and  reported  to  the 
Commander,  USARCS.  The 
Commander,  USARCS  will  forward  the 
claim  to  the  Secretary  of  the  Army,  the 
Assistant  Secretary  of  the  Army 
(Financial  Management)  as  designee  to 
the  secretary  or  other  designee  of  the 
Secretary  who  will  then  certify  it  to 
Congress. 

f53«.131    Civil  work*  activttias. 

Rights  of  the  United  States  to  fines, 
penalties,  forfeitures,  or  oth«r  special 
remedies  in  connection  with  the 
protection  of  navigable  waters,  the 
control  and  improvement  of  rivers  and 
harbors,  flood  control,  and  other 
functions  of  the  Corps  of  Engineers 
involving  dvil  works  activities  are  not 
dealt  wilii  in  this  section.  However, 
claims  for  money  damages  that  are  civil 
in  nature,  arising  out  of  civil  works 
activities  of  the  Corps  of  Engineers  and 
otherwise  under  this  section,  for  which 
an  adequate  remedy  is  not  available  to 
the  COE.  may  be  processed  under  this 
section. 

§536.132   Oalegalton  of  authority. 

(a)  The  Secretary  of  the  Army,  the 
Assistant  Secretary  of  the  Army 
(Financial  Management)  as  designee  of 
the  Secretary  or  other  designee  of  the 
Secretary  may  compromise  an 
affirmative  claim  by  the  United  States 
under  this  subpart  subject  only  to  the 
statutory  limit  (presently  $500,000)  on 
the  amount  to  be  received  (10  U.S.C 
4803(a)(2)). 

(b)  TJAG,  TAJAG  and  the 
Commander,  USARCS  or  his  designee 
within  USARCS  may  settle,  or 
compromise,  and  receive  payment  on  a 
claim  by  the  United  States  under  this 
subpart  if  the  amount  to  be  received 
does  not  exceed  $100,000.  They  may 
also  terminate  collection  of  claims  for 
the  convenience  of  the  government  in 
accordance  with  the  standards  specified 
by  the  Department  of  Justice  (see  4  CFR, 
Parts  103  and  104),  regardless  of  the 
amount  claimed. 

(c)  Chiefs  of  c(Hnmand  claims 
services,  the  Chief  Counsel.  Corps  of 
Engineers,  heads  of  Corps  of  Engineers 
area  claims  offices,  and  heads  of  other 
area  claims  offices  designated  by  the 
Commander.  USARCS  may  receive 
payment  in  full  or  compromise  any 
claim  by  the  United  States  under  this 
subpart  provided: 

(1 )  The  amount  of  the  government's 
claim  does  not  exceed  $100.W0.  and 

(2)  The  amount  to  be  received  does 
not  exceed  $2S,0QG.  The  authority 
deleg^tfld  in  this  paragraph  to  Corps  of 
EngiMQEB  dainn  ofBos  i»«ub|ect  t» 


as  may  be  imposed  by 
Corps  of  Engineers. 

)f  any  claim  office  may 
payment  for  the  full 
not  exceeding 

United  States  under 


sudi  liffiitationi  i 
the  Chief  Counsel 

(d)  The  head 
assOTt  and  receii« 
amount  of  a  cla  m 
$100,000  by  th« 
this  subpart. 

{536.133    DamaMte. 

(a)  It  is  esseni  ial  that  demands  for 
paymoit  or  not^e  of  intention  to  make 

!  made  as  soon  as 
ig  receipt  of 

lamage  to  Army  property 
ility  to  respond  is 
jly  present.  Except  in 
cases  falling  under  §  536.132(b),  copies 
of  the  initial  deinand/notice  of  intention 
letters,  as  well  as 
kuent  correspondence 

provided  to  the 
^ARCS,  who  will 
monitor  the  progress  of  such  claims. 

(b)  Where,  in  response  to  any  demand 
made  by  a  field iclaims  office,  a 
respondent  denies  liability,  fails  to 
respond  withinja  reasonable  period,  or 
offers  a  comprnnise  settlement,  the  file 
will  be  promptw  forwarded  to  the 
Commander,  Ul  lARCS.  except  in  cases 

compromise  settlement 
is  deemed  acce  ttable  and  the  claim  is 
otherwise  with!  i  the  authority 
delegated  in  §  5  J6. 132(b). 

Investigations  i  od  Reports 

Proc«  Jure. 


such  demands  1 
possible  foUov 
information  of  t 
where  legal  lial 
present  or  possi 


to  make  demand 
copies  of  subse 
will  be  prompti 
Commander,  V} 


§536^134 

Claims  undeiithis 
investigated  ani 
with  subpart  B 
other  applicabli 


subpart  will  be 
reported  in  accordance 
>f  this  part,  AR  55-19  or 
regulations. 


S  536.135    Rafwito. 

A  copy  of  the  report  of  a  marine 
casualty  investi  ;ation  disclosing  the 
basis  for  a  clain  under  section  II  or  m 
of  tMs  subpart  y  nil  be  furnished  to  the 
Commander.  U$ARCS  within  60  days 
after  the  day  oo]  which  the  marine 


casualty  oec 
casualty.  An  in 
forwarded  if  thi 
been  complete' 
period.  The  re^ 
signed  statemei 


or  after  notice  of  such 
rim  report  will  be 
investigation  has  not 
within  the  60-day 
rt  will  contain  original 
of  all  witnesses  and 
other  original  dbcumentary  evidence  to 
the  extent  practicable. 

§536.136    Fomi|>f  claim. 

(a)  A  demand  letter  may  initiate  a 
claim.  Formalization  of  a  claim  may  be 
accompUshed  al  any  time  before 
consummation  tfthe  settlement  or 
compromise.  It  ^s  p»«ferable  that  claims 
under  section  IBof  this  subpart  be 
submitted  on  St  95;  however,  the 
submission  of  aspecial  form,  in  view  of 
rammeicial  pra  rtice.  is  not  required, 
a  marituoe  caanby 


Theieportingo 


imder  §  536.135  will  not  be  deferred  in 
anticipation  of  die  receipt  of  a  claim. 

(b)  Claims  ot  foreign  nationals  will  be 
stated  in  the  currency  of  the  country  in 
v«^ch  the  casualty  occurred,  or  in  the 
currency  of  the  nationality  of  the 
claimant  if  other  than  the  country  of  the 
casualty.  ' 

Subpart  l-Claims  Under  Articia  139, 
Uniform  Coda  of  Military  Justica 

§536.137   Statutory  authority. 

The  authority  for  this  subpart  is 
Article  139.  UCMJ  (10  U.S.C.  939). 
which  provides  for  redress  for  property 
willfully  damaged  or  destroyed,  or 
wrongfully  taken,  by  members  of  the 
armed  forces  of  the  United  States. 

§536.136    Purpoaa. 

This  subpart  sets  forth  the  standards 
to  be  applied  and  the  procedures  to  be 
followed  in  the  processing  of  claims  for 
damage,  loss,  or  destruction  of  property 
owned  by  or  in  the  lawful  possession  of 
an  individual  whether  civilian  or 
military,  a  business,  a  charity,  or  a  State 
or  local  government,  where  the  property 
was  wrongfully  taken  or  willfully 
damaged  by  mifitary  members  of  DA. 
Claims  cognizable  under  other  claims 
statutes  may  be  processed  under  this 
subpart. 

§536.138    enact  of  tUaclplinary  action. 

Administrative  action  imder  Article 
139  and  this  subpart  is  entirely  separate 
aiKi  distinct  from  disciplinary  action 
taken  under  other  sections  of  the  UCMJ 
or  other  administrative  actions.  Because 
action  under  Article  139  and  this 
subpart  requires  independent  findings 
on  issues  other  than  guilt  or  innocence, 
the  mere  fact  that  a  soldier  was 
convicted  or  acquitted  of  charges  is  not 
dispositive  of  a  claim  under  Article  139. 

§  536.1 40    Claims  cogniiable. 

Claims  cognizable  under  Article  139. 
UCMJ.  are  limited  to — 

(a)  Claims  for  property  willfully 
damaged.  Willful  damage  is  damage 
which  is  inflicted  intentionally, 
knowingly,  and  purposefully  without 
justifiable  excuse,  as  distinguished  from 
damage  caused  inadvertently  or 
thou^tlessly  through  simple  or  gross 
negligence.  Damage,  loss,  or  destruction 
of  property  caused  by  riotous,  viol^it. 
or  disorderly  acts,  or  by  acts  of 
depredation,  or  through  conduct 
showing  reckless  or  wanton  disregard  of 
the  property  rights  of  others  may  be 
considered  wiUful  damage. 

(b)  Claims  for  prop^ty  wrongfully 
taken.  A  wrongful  taking  is  any 
unauthcHized  taking  or  withholding  of 
propMty ,  not  involving  tbe  breach  of  a 
ndndafyor  copttactual  lalaUonship.  - 
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with  the  intent  to  temporaiily  or 
permanently  deprive  tna  cmaa  or 
person  lawftdly  in  possession  of  die 
pn^Mrty.  Damage,  loss,  or  destruction  ol 
property  throu{^  larceny,  fargery, 
embez2iement  fraud,  nusapprc^iiation, 
or  similar  ofiense  may  be  considered 
wrongful  taking. 

§536.141   Ctairoanotcogniabla. 

Claims  not  cogniz^le  under  this 
subpart  and  Article  139  include — 

(a)  Claims  resulting  from  negligent 
acts. 

(b)  Claims  for  personal  injury  or 
deatii. 

(c)  Claims  resulting  fi^m  acts  or 
omissions  of  military  personnel  acting 
within  the  scope  of  their  employment. 

(d)  Claims  resulting  from  the  conduct 
of  Reserve  component  personnel  who 
are  not  subject  to  the  UCMJ  at  the  time 
of  the  offense. 

(e)  Subrogated  claims,  including 
claims  by  insurers. 

§536.142   LimHationaonaaaaaanMnla. 

(a)  Time  Limitations.  To  be 
considered,  a  claim  must  be  submitted 
within  90  days  of  the  incident  out  of 
which  the  claim  arose,  imless  the 
qwcial  court-martial  convening 
authority  (SPCMCA]  acting  on  the  claim 
determines  that  good  cause  has  been 
shown  for  the  dday 

(b)  Limitations  on  amount  If  the 
General  Cdurt4)<artial  Convening 
Authority  (GCMCA).  or  designee,  acting 
on  the  claim  determines  that  an 
assessment  against  a  soldier  in  excess  of 
$10,000  for  a  single  incident  is 
meritorious,  he  or  she  will  assess  the 
pay  of  that  soldier  in  the  amount  of 
$10,000  and  forward  the  claim  to  the' 
Commander.  USARCS  with  his  or  her 
recommendation  as  to  the  additional 
amount  that  should  be  assessed. 

(1)  A  SPCMCA  has  authority  to 
approve  a  pay  assessment  not  to  exceed 
$5,000  on  a  single  incident  and  deny  a 
claim  in  any  conount. 

(2)  A  GCMCA,  or  designee,  has 
authority  to  approve  a  pay  assessment 
in  an  amount  not  to  exceed  $104)00  on 
a  single  incident. 

(3)  Only  the  Commander,  USARCS,  or 
designee,  has  authority  to  aj^rove  a  pay 
assessment  in  an  amount  greater  than 
$10,000  on  a  single  inddoot. 

(g)  Direct  damages.  Assessments  are 
limited  to  direct  damages  for  the  loss  or 
damage  to  property.  Indirect,  remote,  or 
consequential  damages  may  not  ba 
considered  under  this  subpart 

§536.143    Procedura. 

Area  claims  offices  and  daiais 
processiag  c^Boes  with  approval 
authority  are  responsibla  for  publicizing 


the  Article  139  program  and 
maintaining  a  log  far  Article  139  claims 
presented  in  their  areas  (see  DA  Pam 
27-162,  paragraph  10-e).  Area  claims 
ofHces  and  claims  processing  offices 
with  approval  authority  are  required  to 
monitor  action  taken  on  Article  139 
claims  and  ensure  that  time 
recpjirements  are  met.  If  assessment 
action  on  a  particular  claim  will  be 
unduly  delayed,  the  office-may  consider 
the  claim  \mder  31  U.S.C  3721  and 
subpart  K  of  this  part  if  it  is  otherwise 
cognizable  under  that  authority  The 
office  wiU  counsel  the  claimant  to  repay 
any  overpayment  if  the  Article  139 
claim  is  later  successful  (see 
§  516.163(d)(1). 

(a)  Form  if  a  claim  and  presentment. 
A  claim  must  be  presented  by  the 
claimant  or  his  or  her  authorized  agent 
orally  or  in  writing.  The  claim  must  be 
reduced  to  writing,  signed,  and  for  a 
definite  sum  in  U.S.  dollars  within  10 
days  after  oral  presentment.  (See 
S536.20(dKl)(i)) 

(b)  Action  upon  receipt  of  a  claim. 
Any  officer  receiving  a  claim  will 
forward  it  within  2  working  days  to  the 
SPCMCA  over  the  soldier  or  soldiers 
against  wdiom  the  claim  is  made.  If  the 
claim  is  made  against  soldiers  under  the 
jurisdicdon  of  more  than  one  such 
convening  authority  who  are  under  the 
same  general  court-martial  convening 
authority,  the  claim  will  be  forwarded  to 
that  general  court-martial  convening 
authority,  who  will  designate  one 
SPCMCA  to  investigate  and  act  on  the 
claim  as  to  all  soldiers  involved.  If  the 
claim  is  made  against  soldiers  und^  the 
jurisdiction  of  more  than  one  SPCMCA 
at  different  locations  and  not  under  the 
same  general  court-martial  convening 
authority,  the  claim  will  be  forwarded  to 
the  SPCMCA  whose  headquarters  is 
ctesest  to  the  situs  of  the  incident,  who 
will  investigate  and  act  on  the  claim  as 
to  all  soldiers  involved.  If  a  claim  is 
made  against  a  member  of  one  of  the 
other  Military  Services,  the  claim  will 
be  {(Mwwded  to  the  commander  of  the 
nearest  MACOM  (tf  that  Service. 

(c)  Action  by  the  SPCMCA.  (1)  If  the 
claim  ai^iears  to  be  cognizable,  the 
SPCMCA  will  appoint  an  investigating 
officer  vrithin  4  working  days  of  receipt 
of  a  claim.  The  investigate  will  use  the 
procedures  of  this  sul^art 
supplemented  by  the  {vocedures  of  AR 
15-6,  chapter  4.  appHcable  to  informal 
investigations.  The  claims  officer  of  a 
command,  if  be  or  she  is  a 
conunissaoned  crfficer,  may  be  appcnnted 
as  the  investigating  officer. 

(2)  If  the  chum  is  not  made  against  a 
person  who  is  a  aaember  of  the  armed 
forces  of  the  United  States  at  the  time 
the  ckim  is  raceived,  or  if  the  ckna 


otbowiae  does  not  appear  to  be 
cognizable  under  Article  139,  the 
SPCMCA  may  refer  it  for  legal  review 
(see  parapaph  (e)  of  this  section)  within 
4  working  days  of  receipt.  If.  after  l^al 
review,  the  SPCMCA  determines  that 
the  claim  is  not  cognizable,  he  or  she 
may  take  final  action  disapproving  the 
claim  (see  paragraph  (f))  without 
appointing  an  investigating  officer. 

(d)  Action  by  the  investigating  officer 
The  investigating  officer  will  provide 
notification  to  the  soldier  against  whom 
the  claim  is  made. 

(1)  If  the  soldier  indicates  a  desire  to 
make  voluntary  restitution,  the 
investigating  officer  may.  with  the 
convening  authority's  concurrence, 
delay  proceedings  until  the  end  of  the 
next  pay  period  to  accomplish  this.  If 
the  soldier  makes  payment  to  the 
claimant's  full  satisfaction,  the  claim 
will  be  dismissed. 

(2)  In  the  absence  of  full  restitution. 
the  investigating  office  will  deteimine 
whether  the  claim  is  cognizaUe  and 
meritorious  imder  the  provisions  of 
Article  139  and  this  subpart  and  the 
amount  to  be  assessed  each  offender 
This  amount  will  be  reduoad  by  any 
restitution  accepted  by  the  claimant 
bom  an  ofieadw  in  partial  satisfaction. 
Within  10  working  days  or  such  time  as 
the  SPCMCA  may  provide,  the 
investigatuig  offica  will  make  findings 
«ad  reooBBinendations  and  sutmit  these 
to  the  SPCMCA. 

(3)  If  the  Sfddier  is  absoit  without 
leave  so  that  be  or  she  cannot  be 
provided  with  notification,  the  Article 
139  claim  may  be  processed  in  the 
radier's  libafatce.  If  an  assessment  is 
approved,  a  copy  of  the  claim  and 
memorandum  authwizing  pay 
assessment  will  be  forwarded  l^ 
transmittal  letter  to  the  servicing  finance 
and  accounting  office  (FAO)  for  offset 
input  against  the  soldier's  pay  account, 
ha  the  event  the  soldier  is  dn^ped  from 
the  rolls,  the  servicing  FAO  will  forward 
the  assessment  documents  to 
Commaoider,  Defense  Finance  and 
Accounting  Services,  ATTN:  Mititary 
Pay  Operations,  faidiwiapolis,  faidiana 
46249. 

(e)  Legal  review.  The  SPCMCA  wiU 
refer  the  ckim  to  the  area  claims  office 
or  claims  processing  office  servicing  his 
or  her  command  to  review  for  I^al 
sufficiency  and  advice.  This  will  be 
either  after  cam}^etion  of  the 
investigBtii^  officer's  report  or 
st^tsequent  to  dM  SPCMCA 's  decision 
thai  dw  claim  is  daaiiy  not  cognizable 
(§  536.143(c^2)).  That  office  wiU  furnish 
widua  5  woriung  days  or  such  time  as 
the  SPCMCA  will  provide  a  written 
opinion  as  to — 
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it>.WlMth«the  daim  is  cognizaUe 
unider  dMiproviaiegis  of  Articte  139  and 
thissubpait 

(2)  Wbetber  thft  findings  and 
racommendations  are  supported  by 
evidence. 

(3)  Whether  there  has  been  substantial 
compliance  with  the  procedural 
requirements  of  Article  139,  this 
subpart,  and  AR 15-6. 

(4)  whether  the  claim  is  clearly  not 
cognizable  (see  §  536-1 43(c)(2))  and 
final  denial  action  can  be  taken  without 
appointing  an  investigating  officer. 

(5)  If  the  investigator  recommends  an 
assessment  more  than  $5,000.  the  Judge 
Advocate/claims  attorney  Will  CorwaAi 
the  packet  to  the  head  of  the  area  claims 
office  for  the  legal  review.  Within  5 
working  days,  the  head  of  the  area 
claims  office  will  forward  the  packet, 
with  recommendations,  to  the  GCMCA 
for  approval  of  an  assessment  not  to 
exceed  $10,000.  If  the  recommended  ' 
assessment  is  over  $10,000,  the  head  of 
the  area  claims  office  wiU  tiien  forward 
the  packet  to  the  Commander,  USARCS 
for  final  approval  of  the  assessment. 

(f)  Final  action.  After  considering  the 
advice  of  the  legal  advisor,  the  approval 
authority  vrill  (tisapprove  or  approve  the 
claim  in  an  amount  equal  to  or  less  than 
the  amount  recxHnmended  by  the 
investigating  officer  up  to  $10,000.  The 
approval  auth(»ity  wiU  notify  the 
claimant,  and  any  soldier  sub)ect  to  his 
or  her  jurisdicticm.  of  the  determination 
and  the  right  to  request  reccMisideration. 
(See  §  536.144.)  A  copy  of  the 
investigating  officer's  findings  and 
recommendations  will  be  enclosed  with 
the  notice.  The  approval  authority  will^ 
then  suspend  action  on  the  claim  for  10 
working  days  pending  receipt  of  a 
request  for  reconsideration  unless  he  or 
she  determines  that  this  delay  will 
result  in  substantial  injustice.  The 
approval  authority  will  direct  the 
servicing  finance  officer  for  the  soldier 
against  whom  assessments  are  approved 
to  withhold  such  amount  from  the 
soldier  not  to  exceed  $10,000.  (See 

§  536.142(b)).  For  any  soldier  not  subject 
to  the  approval  authority's  jurisdiction, 
the  approval  authority  will  forward  the 
claim  to  that  commander  who  does 
exercise  special  court-martial 
jurisdiction  over  the  soldier  for 
collection  action. 

(g)  Assessment.  Subject  to  any 
limitations  provided  in  appropriate 
regulations,  the  servicing  finance  officer 
will  withhold  the  amount  directed  by 
the  approval  authority  and  pay  it  to  the 
claimant  The  assessment  is  not  subject 
to  appteal  and  is  conclusive  on  any 
finance  officer.  If  the  servicing  finance 
officer  finds  that  the  required  amount 
caimot  be  withheld  because  he  or  she 
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does  not  have  c  JStody  (J  the  soldier's 
pay  record  or  bdcause  the  soldier  is  in 
a  no  pay.due  st  ftus,  the  servicing 
finance  officer  \  rill  (nomptly  notify  the 
approval  authoi  ity  of  tiius  in  writi^. 

(h)  Post  settle  naent  action.  After  action 
on  the  claim  is  ^mpleted.  the  claims 
office  servicing  Ithe  command  which 
took  final  actioa  will  retain  the  original 
claim  file  and  f  irward  a  complete  copy 
of  the  claim  fik  to  the  SPCMCA.  The 
article  139  claii  i  will  be  filed  locally. 
lAW  the  Modet  i  Army  Record  Keeping 
System  (MARK^).  If  a  claim  for  the 
same  incident  is  filed  UP  AR  27-20, 
diapter  11,  a  copy  of  the  article  139 
claim  will  be  in  corporated  into  the 
subpart  K  claux  file. 

(i)  Remission  of  indebtedness.  Title 
10,  United  States  Code,  4837(d),  which 
authorizes  the  remission  and 
cancellation  of  indebtedness  of  an 
enlisted  personjto  the  United  States  or 
its  instrumentalities,  is  not  applicable 
and  may  not  be'used  to  remit  and  cancel 
indebtedness  determined  as  a  result  of 
action  under  Alticle  139. 

i536^44    RecoiaidenMon. 

(a)  General. /ilthough  Article  139  does 
not  provide  for  k  right  of  appeal,  either 
the  claimant  or  ^  soldier  whose  pay  is 
assessed  may  raquest  the  SPCMCA  or  a 
successor  in  command  to  reconsider  the 
action.  A  requett  for  reconsideration 
will  be  submitted  in  writing  and  will 
clearly  state  tha  factual  or  legal  basis  for 
the  relief  requested.  The  SPCMCA  may 
direct  that  the  ihatter  be  reinvestigated. 

(b)  Reconsideration  by  the  original 
SPCMCA.  The  original  SPCMCA  may 
reconsider  the  ^tion  so  long  as  he  or 
she  occupies  th^t  position,  regardless  of 
whether  a  soldier  whose  pay  was 
assessed  has  bebn  transferred.  The 
original  SPCMOA  may  modify  it  if  he  or 
she  determines  that  the  action  was 
incorrect,  subject  to  paragraph  (d)  of  this 
section.  However,  the  SPCMCA  should 
only  modify  the  action  on  the  basis  of 
fraud,  substantml  new  evidence,  errors 
in  calculation,  er  mistake  of  law. 

(c)  Reconsideration  by  a  successor  in 
command.  Subjbct  to  paragraph  (d)  of 
this  section,  a  successor  in  command 
may  only  modify  an  action  on  the  basis 
of  fraud,  substantial  new  evidence, 
errors  in  calculation,  or  mistake  of  law 
apparent  on  tha  face  of  the  record. 

(d)  Legal  review  and  action.  Prior  to 
modifying  the  original  action,  the 
SPCMCA  will  l|ave  the  claims  office 
render  a  legal  opinion  and  fully  explain 
the  basis  for  mc  dification  as  part  of  the 
file.  If  a  retiun  <  f  assessed  pay  is 
deemed  approp  riate,  the  SPCMCA 
should  request  he  claimant  to  return 
the  money,  sett  ng  forth  the  basis  for  the 


request.  There  is  ao  authorify  lor 
rmayment  fiora  appropriated  funds.    ~. 

(e)  Disposition  of  files.  After 
completijog  action  on  reconsideration, 
the  SPCMCA  will  forward  the 
reconsideration  action  to  the  claims 
office  who  will  then  file  the  action  lAW 
§S36.143(h). 

Subpart  J— Claima  Cognizable  Under 
the  Foreign  Claims  Act 

General 

§536.145   Statutory  authority. 

The  authority  for  this  subpart  is . 
contained  in  the  following  statutes: 

(a)  10  U.S.C  2734  as  amended, 
commonly  jeferred  to  as  '"The  Foreign 
Claims  Act." 

(b)  10  U.S.q.  2734a  as  ainended. 
commonly  referred  to.  as  '"The 
International  Agreement  Cl^ms  Act" 

(c)  The  Act  of  a  September  1961  (lO 
U.S.C.  2736).  as  amended. 

(d)  Act  of  4  March  1923  (36  U.S.C. 
121. 138b). 

§536.146    Scope. 

(a)  This  subpart  implements  the  FCA 
and  authorizes  the  administrative 
settlonent  of  claims  of  inhabitants  of  a 

:  foreign  country,  or  by  a  foreign  country 
or  a  political  sidnlivision  thereof, 
against  the  United  States  for  personal 
injury  or  death  or  prop«ty  damages 
caused  outside  the  United  States,  its 
territories,  commonwealths,  or 
possessions  by  military  persoimel  or 
civilian  employees  of  the  DA,  or  claims 
which  arise  incident  to  noncombat 
activities  of  the  Army. 

(b)  Claims  resulting  bom  the 
activities,  or  caused  by  personnel  of 
another  military  department,  service,  or 
agency  of  the  United  States  may  also  be 
settled  by  Army  foreign  claims 
commissions  as  authorized  by  this 
subpart. 

(c)  Claims  arising  fit>m  acts  pr 
omissions  of  employees  of 
nonappropriated  fund  activities  may 
also  be  settled  by  Army  foreign  claims 
commissions  pursuant  to  this  subpart  if 
otherwise  applicable,  but  are  payable 
fit)m  nonappropriated  funds  (subpart  L). 

§  536.147   Claims  cognizable  under  ottter 
subparts. 

(a)  Subparts  C  and  E.  Claims  within 
the  scope  of  the  FCA,  which  otherwise 
would  be  cognizable  under  subpart  E 
will  be  considered  first  under  this 
subpart.  Claims  by  foreign  inhabitants 
covered  by  the  FCA  may  not  be  paid 
under  the  provisions  of  subpart  C  (see 
10  U.S.C.  2733(b)(2)). 

(b)  Subpart  I.  Consideration  may  be 
given  to  first  settling  under  subpart  I, 
any  claim  which  is  also  within  the 


scope  of  the  FCA.  However,  if  the 
settlement  of  the  claim  uhdisr  subpart  I 
will  cause  identifiable  hardship  to  the 
claimant,  procedures  of  this  autqiart  wrill 
beused. 

(c)  Subpart  K.  Claims  cognizable 
under  this  subpart,  which  are  also 
cognizable  under  subpart  K,  will  be 
considered  first  under  the  latter  subpart. 

(d)  Subpart  H.  Claims  that  may  be 
settled  under  subpart  H  may  be  settled 
under  this  part  only  when  specifically 
authorized  by  the  Commander, 
USARCS.  (See  §  536.125(b).) 

§S36.«49    CMmeprowMons  of  treaties 


Wh«j  a  foreign  government  has 
assumed  responsibihty  for  settling 
claims  against  the  United  States 
pursuant  to  Article  Vin,  NATO— SCM='A, 
or  other  similar  treaty  or  agreement,  any 
claha  i»esented  to  U.S.  authorities  will 
be  forwarded  to  the  appropriate  United 
-Stales  sending  State  Office,  or  similar 
office,  for  referral  to  the  foreign 
government  The  investigaticm  by  U.S. 
authorities  of  ckiras  co^izable  under  a 
SOFA  wriD  msmally  be  hmited  to 
securing  evid«nce  from  U.S.  sources. 

§83Ct4«   PiesantoMonolclairoa. 

A  daiB  may  xMt  be  allowed  under 
this  subpart  imless  it  is  presented 
withio  2  years  after  it  accrues.  Such 
piesntalian  may  be  made  to  Ihiited 
Stales  autheritks  or  to  a  foreign 
govesidnenl  in  accordance  wifth  Article 
Vni.  NATO-SOFA  or  other  ^iplicaUe 
treaty  or  a^eement. 

§536.150  Fofmofdaima. 

(a)  A  claim  nonnally  will  be 
presented  in  writing.  A  report  ol  the 
incident  to  the  authorities  stated  in 
§536 149 1^  the  dumant  or  agent 
requesting  compensation  is  an  adequate 
presentation.  Under  imusual 
drcumstances,  a  claim  fnesKkted  orally 
by  the  claimant  to  U.S.  authorities  may 
be  considered  acc^able.  An  oral  rlaim 
must  be  reduced  to  writing,  however, 
not  more  than  3  years  after  the  date  on 
which  it  accrues.  The  written  claim 
must  state  the  time,  place,  and  nature  of 
the  incident;  the  nature  and  extent  of 
damage,  loss,  or  injury;  and  the  amount 
of  compensation  claimed. 

(b)  A  claim  will  be  stated  in  the 
currency  of  the  country  where  the 
incident  occurred,  or  the  country  where 
the  claimaat  was  an  inhabitant  at  the 
tiaae  of  the  incident.  The  U.S.  dollar 
equivalent  of  a  foreign  currency, 
computed  at  the  time  the  claim  is  filed 
and  baaed  on  the  Anmn^}  Foreign 
Cunenqf  Fluctuatian  Account  exchange 
rate  (whcte  applicriile),  will  determine 
whether  a  fore%D  claims  commissioa 


has  monetary  jurisdiction  to  settle  the 
claim.  (See  §536.149.) 

(c)  Claims  commissions  and 
command  claims  s^vice  will  coordinate 
informally  with  the  Chiet  Special 
Claims  Branch,  USARCS  to  determine 
whether  it  is  necessary  to  comply  with 
the  mirror  file  requirements  of  §  536.21 
(c)  and  (d),  for  any  claim  cognizable 
under  this  subpart  in  which  the  amoimt 
claimed  is  greater  than  $50,000  aiui  a 
foreign  government  is  not  responsible 
for  ad)udicatiao  under  a  SOFA  or  other 
agreement 

§536.151    Claimants. 

(a)  General.  (1)  In  personal  injury  or 
property  damage  cases,  a  claimant  must 
have  been  an  inhabitant  of  a  foreign 
country  at  the  time  of  the  incident  and 
not  othowise  excluded  as  a  claimant  In 
a  wrongful  death  case,  the  proper 
claimants  are  those  who  are  entitled  by 
the  law  of  the  country  where  the 
incident  occurred  to  bring  a  rlaim  for 
the  decedent's  death,  and  the  decedent 
must  have  been  an  inhabitant  of  a 
foreign  oomitry  at  the  time  of  the 
incident  and  not  otherwise  excluded  as 
a  claimant.  However,  it  is  not  necessary 
that  the  claimant  in  persona]  injury  and 
property  damaga  cases,  or  the  decedent 
in  a  death  case,  be  a  citizen  of.  or  have 
leg^  domicile  in  the  foreign  cmmtry,  to 
establish  that  he  or  she  is  an  inludaitant 
thereof. 

(2)  A  corporation  or  other 
organization  doing  business  in  a  foreign 
country  on  a  permanent  basis  may 
qualify  as  a  proper  claimant  althoi^ 
organized  under  U.S.  law. 

(3)  United  States  citizens  residing 
overseas  may  be  proper  rlaimaTit^ 
provided  it  is  established  that  they 
actually  are  inhabitants  of  a  foreign 
country  (see  paragraph  7-4c(l)(a),  DA 
Pam  Z7-162)  and  are  not  otherwise 
excluded. 

(4)  The  government  of  a  foreign 
country  aiMl  p<^tical  subdivisions 
there<tf  we  proper  daimaats  unless 
waiver  foovisions  of  applicable 
international  agreements  exclude  such 
claims. 

(b)  Claimants  esichuied.  (1)  A 
national,  or  a  corporaticm  controlled  by 
a  national,  of  a  country  at  war  or 
«agaged  in  armed  confbct  with  the 
United  States  or  of  any  country  allied 
with  such  enemy  country,  is  exchided 
as  a  claimant  unless  the  appropriate 
fofcigD  cimms  crmmiissian  cmttidering 
the  claim  or  the  responable  military 
caeimiBder,  detenoines  th^  the 
claimant  is.  and  at  the  time  of  the 
incident  was,  fitieadfy  to  the  United 
States. 

(2)  United  States  atiUtary  personnel 
and  civilian  empk^ees  of  the  U.S. 


Government  or  its  ageiKies  and 
instrumentalities  and  their  d^iendents, 
who  are  normally  residents  of  the 
United  States  and  who,  M  the  time  of 
the  incident  giving  rise  to  the  claim,  are 
residing  in  a  foreign  country  primarily 
because  of  their  own  or  their  sponsor's 
duty  or  employment  status,  are  not 
foreign  inlnbitanis  and  are  excluded 
fiom  covers  under  the  Foreign  Claims 
Act 

(i)  Foret^  bom  ^xwses,  children  and 
other  dependent  funily  members  of 
such  mihtary  personnel  and  United 
States  employees  are  also  deemed  to  be 
inhabitai^  of  the  United  States  and 
excluded  from  coverage  under  this 
subpart  if  they  have  resided  with  their 
spcmsor  in  the  United  States  «id  are 
now  overseas  pcimnify  because  of  their 
sponsor's  dufy  assignraent. 

(ii)  Children  bom  to  or  adopted  by  a 
member  of  the  farce  or  cirifian 
component  vrfjo  has  not  been  reassigned 
to  the  United  States  since  the  date  of  the 
birth  or  adoption,  are  deemed  to  be  an 
inhabitant  of  the  United  States  and 
excluded  from  coverage  imder  this 
subpart  from  Ae  time  they  are  bom  or 
adopted.  However,  children  bom  or 
adopted  overseas  will  be  deemed  to.be 
foreign  inhabitants  if  there  is  clear 
evidence  that  they  are  not  a  member  of 
the  sponsor's  hoosehold  and  are  not 
residing  overseas  primarify  because  of 
the  sponsors  duty  assi^iment.  For 
example,  a  child  bom  or  adopted 
overseas  would  be  deemed  to  be  a 
foreign  inhabitant  if  the  child  continued 
to  reside  ovoseas  with  the  ntt^pr  parent 
after  th^  military  or  civilian  employee 
sponsor  r^ums  to  the  United  States  or 
is  transferred  to  aiK^er  foreign  coimtry 
on  permanent  change  of  station  orders. 
(See  paragraph  7-4c.DA  Pam  27-162.) 

(iii)  In  the  case  of  a  spouse  married 
overseas  to  a  membw  GNf  the  aimed 
forces  or  a  U.S.  civilian  employee,  the 
spouse  continues  to  be  a  foreign 
inhabitant  imtil  he  or  she  moves  with 
the  sponsor  to  another  Ibraigu  country 
or  to  the  United  States. 

(iv)  Parents  or  other  relatives  who  are 
financially  dep^dteot  on  a  member  of 
the  military  or  civilian  employee,  but 
are  not  members  of  the  h<M»ehold, 
continue  to  be  foreign  inhabitants.  If 
they  are  membets  of  the  sponsor's 
housdiold  they  kise  foreign  inhalHtant 
status  once  they  have  resided  in  the 
United  States  or  another  fineign  country 
with  the  sponsor. 

(3)  Other  residents  of  the  United 
States,  or  its  territories, 
commottweeMbs.  or  possessions  who  are 
visiting,  touriqg.  or  employed  overseas, 
but  eot  inhahrtantsofa  faceign  country, 
areexduded. 
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fc)  Insiuefs  <u-  other  subrogees.  (1> 
Under  this  subpart  the  property  claim  of 
an  insured,  but  not  that  of  a  subrogee, 
may  be  considered.  This  precludes 
consideration  of  the  daim  of  an  insurer 
subrogated  by  operation  of  law  or  the 
terms  of  a  policy  of  insurance  for 
payments  made  by  it  to  or  for  its 
insured.  Ho%vever.  an  insured  party  will 
not  be  required  to  exhaust  a  remedy 
against  an  insurer,  which  the  insured 
obtained  by  payment  of  a  premium  to 
that  insurer,  prior  to  pajrment  of  a 
property  dainage  claim  under  this 
subpart. 

(2)  Further,  no  claim  or  any  part 
thereof,  the  amount  of  which  has  been 
recovered  or  is  reasonably  recoverable 
from  woriunen's  compensation,  health 
insurance,  social  security,  or  any  . 
indemnifying  law  or  indemnity 
contract,  may  be  paid. 

(3)  Provisions  of  paragraphs  (c)  (1) 
and  (2)  of  this  section  are  intended  to 
preclude  any  payment  that  does  not  go 
to  and  remain  with  the  injured  party 
claimant. 

(4)  If  the  application  of  paragraph 
(c)(2)  of  this  section  would  impose 
severe  hardship  upon  an  individual,  the 
claim  should  be  forwarded  to 
Commander,  USARCS,  who  is 
authorized  to  make  exceptions  in 
individual  cases  upon  presentation  of 
adequate  justification. 

{536.152   Claims  payable. 

(a)  A  claim  for  death,  personal  injury, 
or  loss  or  damage  to  property  may  be 
allowed  under  this  subpart  if  it  resulted 
from  a  negligent  or  wrongful  act  or 
omission  of  any  of  the  following 
categories  of  personnel  regardless  of 
whether  the  act  or  omission  was  within 
the  scope  of  their  employment — 

(1)  Military  personnel  of  the  United 
States. 

(2)  Civilian  employees  of  a  military 
department  of  the  Department  of 
Defense  who  are  U.S.  citizens.  Claims 
generated  by  U.S.  citizens  who  are 
employees  of  a  nonappropriated  fund 
activity  who  are  paid  with 
nonappropriated  funds  will  be  paid  in 
accordance  with  the  provisions  of  this 
subpart  and  subpart  L  from 
nonappropriated  funds. 

(3)  Other  civiUan  employees  who  are 
not  U.S.  citizens  and  were  recruited  or 
transferred  fixim  a  country  other  than 
the  one  in  which  they  are  employed  and 
where  the  incident  occurred. 

(b)  Claims  based  on  the  negligent  or 
wrongful  acts  of  the  following  categories 
of  employees  will  be  paid  under  this 
subpart  only  if  the  act  was  within  the 
scope  of  their  employment — 

(1)  Civilian  employees  who  are  not 
U.S.  citizens,  who  were  recruited  in  the 
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country  in  whi  -h  they  are  employed, 
and  where  the  ncident  occurred. 
Claims  arising  rom  tl^e  operation  of 
U.S.  Armed  Fo  ces  vehicles  or  other 
equipment  by  t  leemployees  described 
in  the  precedin  ;  sentence,  however, 
may  be  paid,  even  though  the 
employees  are  hot  acting  within  the 
scope'of  their  onployment,  provided 
the  employer  or  owner  of  the  vehicle  or 
other  equipment  would  be  liable  under 
local  law  in  tha  circumstances  involved. 

(2)  Officers  o^  civiUan  employees  of 
the  American  Battle  Monuments 
Commission,  acting  within  the  scope  of 
employment  Claims  generated  by  such 
personnel  will  be  paid  from  American 
Battle  Monuments  Commission 
appropriationsJ 

(3)  Certain  Rfd  Cross  volunteers 
meeting  the  criteria  set  forth  in  AR  40- 
3.  paragraph  2442. 

(c)  A  claim  njay  be  settled  imder  this 
subpart  if  it  ariies  from  non-combat 
activities  (see  aossary).  Activities 
incident  to  combat,  whether  in  time  of 
war  or  not.  are  excluded. 

(d)  Property  iDr  the  loss  or  damage  or 
which  claims  may  be  settled  under  this 
subpart  include  s — 

(1)  Real  prop  »rty  used  and  occupied 
in  connection  4^th  training,  field 
exercises,  or  mineuvers.  An  allowance 
may  be  made  fqr  the  use  and  occupancy 
of  real  propert)i  arising  out  of  trespass 
or  other  tort,  ev  en  though  claimed  as 
rent.  Real  estati  i  claims  founded  upon 
contracts  are  poocessed  under  the 
provisions  of  AJR  405-15. 

(2)  Personal  property  bailed  to  the 
Government  udder  an  agreement, 
express  or  impEed,  unless  the  owner 
has  expressly  a  sumed  the  risk  of 
damage  or  loss. 

§536.153    aain  •  not  payable. 

A  claim  may  not  be  allowed  under 
this  subpart  that — 

(a)  Results  fram  action  by  an  enemy 
or  results  directly  or  indirectly  from  an 
act  of  the  armed  forces  of  the  United 
States  in  combat,  except  if  it  arises  from 
an  accident  or  aialfimction  incident  to 
the  operation  oi  an  aircraft  of  the  armed . 
forces  of  the  United  States  including  its 
airborne  ordnaace,  indirectly  related  to 
combat,  and  oo  rurring  while  preparing 
for,  going  to.  or  returning  &t)m  a  coml»it 
mission. 

(b)  Is  purely  Contractual  in  nature. 

(c)  Is  one  for  Which  a  foreign  country 
is  responsible  Under  Article  VIII  NATO- 
SOFA,  or  other  jsimilar  treaty  or 
agreement  (Sea  §536.148).  However,  if 
a  foreign  count^  refuses  to  recognize 
legal  responsibi  lity  for  the  claim,  or  to 
consider  it  undi  ir  applicable  treaty 
provisionsr,  the  ^nlOr  Army  JA  in   * 
country  or.  wh^  the  estimated  value  ot 


tha  claim  is  within  USARCS  authority, 
the  Commander,  USARCS,  may 
authorize  a  foreign  claims  commission 
to  consider  the  claim. 

(d)  Arises  frt>m  private  or  domestic 
obligations  as  distinguished  horn 
Government  transactions. 

(e)  Is  based  solely  on  compassionate 
grounds.  (See  DA  Para  27-162, 
{>aragraph  6-4.) 

(0  Is  a  bastardy  claim. 

(g)  Arises  frxim  the  operations  of  a 
nonappropriated  fund  activity,  imless 
generated  by  military  personnel 
performing  assigned  duties  (subpart  L). 

(h)  Is  for  the  persona)^  injury  or  death 
of  a  member  of  the  armed  forces  of  the 
United  States  incurred  incident  to 
service.  (See  §  536.25.) 

(i)  Is  for  the  personal  injury  or  death 
of  a  Government  employee  for  whom 
benefits  are  provided  by  the  FECA  (5 
U.S.C.  8101-8150). 

(j)  Is  for  the  personal  injury  or  death 
of  an  employee,  including 
nonappropriated  fund  employees,  for 
whom  benefits  are  provided  by  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  901  et 
seq.). 

(k)  Is  for  the  personal  injury  or  death 
of  any  employee  for  whom  benefits  are 
provided  under  workmen's 
compensation  type  laws  or  regulations, 
including  local  law  or  custom,  in  cases 
where  contribution  is  made  or  insurance 
premiums  paid  directly  or  indirectly  by 
the  United  States  on  behalf  of  the 
injiu«d  employee.  If,  in  the  opinion  of 
a  foreign  claims  commission  the  claim 
should  be  considered  payable;  (e.g. 
injuries  did  not  result  from  the  normal 
risk  of  employment  or  adequate 
compensation  is  not  payable  under 
workmen's  compensation  laws,)  the  file 
will  be  forwarded  with 
recommendations  through  claims 
channels  to  the  Commander,  USARCS, 
who  may  authorize  payment  of  an 
appropriate  award.  The  Commander, 
USARCS,  also  may  specify  that  all  or 
any  part  of  any  compensation  received 
by  the  claimant  from  workmen's 
compensation  sources,  as  above,  will  be 
deducted  &t>m  the  award  to  claimant. 
The  claim  of  an  insurance  carrier 
subrogee  who  has  received  premiums 
paid  directly  or  indirectly  by  the  United 
States  on  behalf  of  the  injured 
employee,  however,  is  not  payable. 

(1)  Is  for  taking  of  property  by 
technical  trespass,  such  as  ^e  overflight 
of  aircraft  or  a  taking  contemplated  by 
the  Fifth  Amendment  to  the  U.S. 
Constitution,  as  distinguished  frt)m 
cemmtm  law  trespass.  (See  AR  405-15. 
paragraph  2c.  aiid  DA  Pani  27-^62.    ' 
paragraphs^-46  and  6-75). 


(m)  Is  for  reimbursement  for  medical, 
hospital,  or  biuial  expenses  furnished  at 
the  expense  of  the  United  States. 

(n)  Is  for  patent  or  copyright 
infringement.  (See  AR  27-60.) 

(o)  k  for  war  trophies,  or  articles 
intended  directly  or  indirectly  for 
persons  other  than  the  claimant  or 
members  of  his  or  her  immediate  family 
such  as  articles  acquired  to  be  disposed 
.  of  as  gifts  or  for  sale  to  another, 
voluntarily  bailed  to  the  Army,  or  for 
precious  jewels  and  other  articleS  of 
extraordinary  value  voluntarily  bailed  to 
the  DA.  The  preceding  sentence  is  not 
applicable  to  claims  involving  registered 
or  insured  mail.  No  allowance  will  be 
made  for  any  item  when  the  evidence 
indicates  that  the  acquisition, 
possession,  or  transportation  thereof 
was  in  violation  of  DA  directives, 
(p)  Is  for  rent,  damage,  or  other 
payments  involving  the  acquisition,  use. 
possession,  or  disposition  of  real 
property  or  interests  therein  by  and  for 
the  DA,  except  as  authorized  by 
§  536.152(c)(1).  Real  estate  claims 
founded  upon  contract  are  generally 
processed  under  AR  405-15.  (See  DA 
Pam  27-162,  paragraph  8-46.) 

(q)  Is  not  in  the  best  interests  of  the 
United  States  or  is  contrary  to  public 
policy,  general  principles  of  equity,  or 
the  basic  intent  of  the  FCA.  Examples 
are  claims  by  inhabitants  of  unfriendly 
countries,  claims  by  or  based  on  injury 
or  death  of  individuals  considered  to  be 
,  unfriendly  to  the  United  States,  or 
claims  for  property  losses  resulting 
directly  or  indirectly  firom  illegal 
activities  of  the  claimant,  such  as  drug 
dealing,  black-marketing,  or  illegal  loan 
sharking.  When  a  claim  is  considered  to 
be  not  payable  for  the  reasons  stated  in 
this  paragraph,  the  issue  will  be 
presented  to  the  Commander.  USARCS 
for  determination  of  the  appUcability  of 
this  exclusion. 

(r)  Arises  fit)m  the  activities  of  the 
Panama  Canal  Commission. 

(s)  Is  based  upon  an  act  or  omission 
of  a  memb«-  or  employee  of  the  Army, 
exercising  due  care,  in  the  execution  of 
a  statute  or  regulation,  whether  or  not' 
such  statute  or  regulation  is  valid. 
However,  this  exception  should  not  be 
used  without  prior  approval  of  the 
Commander,  USARCS. 

(t)  Is  based  upon  the  exercise  or 
performance  or  the  failure  to  exercise  or 
perform  a  discretionary  function  or  duty 
on  the  part  of  a  Federal  agency,  or  a 
member  or  employee  of  the  Army, 
whether  or  not  the  discretion  involved 
is  abused.  However,  this  exception 
should  not  be  used  without  prior 
approval  of  the  Commander.  USARCS. 

(u)  Arises  in  respect  to  the  Assessment 
or  collection  of  any  tax  or  custom  duty. 


or  the  detention  of  any  goods  or 
merchandise  by  any  officer  of  customs 
or  excise  or  any  other  law  enforcement 
officer. 

(v)  Is  a  claim  for  which  a  remedy  is 
provided  by  the  Suits  in  Admiralty  Act 
(46  U.S.C.  741-752)  or  the  Public 
Vessels  Act  (46  U.S.C  781790),  or 
cognizable  under  subpart  H.  unless 
specifically  authorized  by  the 
Commander.  USARCS.  (See 
§  536.147(d).) 

(w)  Is  a  claim  arising  out  of  an  act  or 
omission  of  any  employee  of  the 
Government  in  administering  the 
provisions  of  the  Trading  With  the 
Enemy  Act  (50  U.S.C.  App,  sections  1- 
31).  (See  DA  Pam  27-162.  paragraph  8- 
8d.) 

(x)  Is  for  damages  caused  by  the 
imposition  or  establishment  of  a 
quarantine  by  the  United  States. 

(y)  Results  wholly  from  the  negligent 
or  wrongful  act  of  the  claimant  or  his  or 
-her  agent.  Claims  involving  comparative 
neghgence  are  not  barred  by  this 
provision. 

(z)  Arises  out  of  malicious 
prosecution,  abuse  of  process,  libel, 
slander,  misrepresentation,  deceit,  or 
interference  with  contract  rights. 

(aa)  Is  for  damages  caused  by  the 
fiscal  operations  of  the  DA,  the 
Treasury,  or  by  regulation  of  the 
monetary  system. 

1536.154    Compensation. 

(a)  In  determining  an  appropriate 
award,  the  law  and  custom  of  the 
country  where  the  incident  occurred 
will  be  used  to  determine  what  elements 
of  damages  are  payable  and  which 
individiials  are  entitled  to  receive 
compensation.  However,  where  the 
claimant  is  an  inhabitant  of  another 
foreign  country  and  only  temporarily  in 
the  country  where  the  incident 
occurred,  the  quantum  of  certain 
elements  of  damages,  such  as  lost  wages 
and  future  medic^  care,  may  be 
calculated  based  on  the  law  and 
economic  conditions  in  the  country  of 
the  claimant's  permanent  residence. 
Punitive  damages  and  interest  will  not 
be  allowed.  Court  costs,  attorney  fees, 
bail,  costs  of  filing  a  claim,  and  similar 
charges  also  are  not  allowed. 

(b)  Local  law  or  custom  pertaining  to 
contributory  or  comparative  neghgence 
and  to  joint  tortfeasors  will  be  applied. , 

536.155    Computation  of  amount 

(a)  The  amount  allowed  will,  to  the 
extent  possible,  be  apportioned  among 
claimants  as  prescribed  by  local  law. 

(b)  After  appropriate  compensation 
for  the  total  damages  suffered  has  been 
computed,  any  payment  claimtmt  has 
received  from  the  tortfeasor,  or  any  Joint 


tortfeasor,  will  be  deducted.  This 
includes  amounts  collectible  horn  a 
tortfeasor's  or  joint  tortfeasor's 
insurance  company  or  amounts  paid  bv 
any  other  third  party. 

(c)  Deductions  for  insurance.  (1) 
Normally  there  will  be  deducted  from 
any  award  the  amount  of  any  applicable 
insurance  coverage  recovered  or  an 
amoimt  that  can  be  reasonably  expected 
to  be  recovered  and  which  has  been  or 
will  be  paid  to  the  claimant,  hi  this 
regard,  every  effort  will  be  made  to 
monitor  the  insurance  aspect  of  the  case 
and  encourage  direct  settlement 
between  the  claimant  and  the  insurer 
(See  §  536.151(c)(1).) 

(2)  When  efforts  imder  paragraph 
(c)(1)  of  this  section  are  of  no  avail  or 
it  otherwise  is  determined  that  an 
insurance  settlement  will  not  be 
reasonably  available  for  apphcation  to 
the  award,  settlement  may  be 
accomplished  without  making  a 
deduction.  In  such  cases,  an  assignment 
of  the  insured's  rights  against  the 
insurer  will  be  obtained  and,  in 
appropriate  cases,  reimbursement  action 
will  be  instituted  against  the  insurer 
under  applicable  procedures. 

(3)  If  the  reason  that  an  insurance 
settlement  is  not  available  is  due  to 
insolvency  or  bankruptcy  of  the  insurer, 
no  award  will  be  made  until  prior 
consent  has  been  obtained  frx)m  the 
Commander,  USARCS.  In  this  event,  a 
report  on  a  bankruptcy  will  be 
forwarded  without  delay  setting  forth  all 
pertinent  information  including  the 
alleged  reas(ms  for  the  bankruptcy  and 
the  facts  concerning  the  Ucensing  of  the 
insurer. 

(d)  Settlements  will  be  stated  in  the 
appropriate  foreign  currency.  To 
determine  the  proper  approval 
authority,  the  settlement  or  the  claimed 
amount  (in  claims  where  a  settlement 
cannot  be  reached)  will  be  converted  to 
the  U.S.  dollar  equivalent  (based  on  the 
annual  Foreign  Currency  Fluctuation 
Account  exchange  rate,  where 
applicable)  on  the  date  of  the 
commission's  action. 

(e)  Payment  will  be  made  in  the 
currency  of  the  country  in  which  the 
incident  occurred  or  vvfaere  the  claimant 
resided  at  the  time  of  the  incident. 
However,  if  the  claimant  resides  in 
another  foreign  country  at  the  time  of 
payment,  payment  in  an  amount 
equivalent  to  that -which  would  have 
been  paid  under  the  preceding  sentence 
may  be  made  in  the  currency  of  that 
third  country. 

(f)  No  mcHe  than  20%  of  the  total  cost 
of  an  award  to  the  United  States  may  be 
paid  as  attorney  fees  or  as  a  fee  by  any 
representative.  This  fee  limitation 
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(g)  In  apiMopnaiacana.  ai 

or  other  approval  authodty  can  ramura 
a  stnKtiuM  satUoiiMBt  wHh  pariodic  or 
dafBnad  paymanta  if  it  is  faaatttle  to 
make  audi  anangeBMBts  in  the  oountiy 
where  the  claimants  reside.  Such 
settlement  ue  especially  appropriate  on 
daims  of  minors.  In  cases  tnisre  the 
time,  duration,  ■mmmt  or  need  ba  any  . 
element  of  future  «*»»"^fl»ff  is  uncertain, 
the  part  of  the  award  for  such  rfam^gay 
may  be  paid  into  a  reversionary  trust 
widi  the  reversion  to  the  United  States. 

rnrtiipi  rieiMBB  riwnisehinu 

1536.150   AppoiotRientaodMineiona. 

(a)  f-laimg  cognizable  under  this 
section  will  be  refenad  to  a  foreign 
claims  commission  for  processing 
regardless  of  the  amount  claimed.  The 
commander  senior  Judge  Advocate  of  a 
command  having  a  command  claims 
service  will  ^)point  necessary  foreign 
claims  commissions  to  acton  claims 
arising  within  his  or  her  geogr^hic  area 
jurisdiction,  and  on  claims  arising  in* 
another  geogrwhic  area  jurisdictiiui  that 
are  transferred  by  agreement  between 
the  commanders  involved.  The  senior 
Judge  Advocate  may  delegate  this 
authority  to  commander  or  chief  of  the 
comriiand  claims  service. 

(b)  All  other  commissions  will  be 
appointed  by  the  Commander,  USARCS. 
to  act  <m  any  claims  referred  to  the 
commission  regardless  of  where  the 
claim  arose.  Commissions  appointed  by 
the  Commander,  USARCS.  for  units 
based  on  OONUS  may  act  on  any  claim 
arising  out  of  the  operations  of  their 
unit.  Any  claims  commission  operating 
in  or  adjudicating  claims  arising  out  of 
an  area  within  the  jurisdiction  of  a 
command  claims  service  will  comply 
with  the  legal  and  procedural  guidance 
of  that  service. 

(c)  A  commission  may  operate  as  an 
integral  part  of  a  command  claims 
service  that  will  determine  the  cases  to 
be  assigned  to  it,  furnish  necessary 
administrative  services,  and  establish 
and  maintain  its  records.  Where  a 
codimission  does  not  operate  as  a  part 
of  a  command  claims  service,  it  may 
operate  as  a  part  of  the  office  of  a 
division,  corps  or  higher  command  SJA. 
who  will  perform  the  foregoing 
functions. 

(d)  Any  appointing  authority  may 
relieve  a  commission  appointed  by  him 
or  her.  One  copy  of  each  order 
concerning  appointment,  relief,  or 
change  of  responsibility  of  a 
commissicm  will  be  forwarded  without 
delay  to  the  Conunander.  USARCS. 

(ej  Normally,  the  claims  commission 
is  responsible  for  the  investigation  of  all 
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Commander.  USARCS 
can  do  likewisa  for  any  claim  reCened 
to  a  commission  appointed  under  his 
authority. 

(f)  Wteen  a  fa  reign  claims  commission 
intends  to  den]  a  claim,  award  less  than 
the  amount  cla  med.  or  recommend  an 
award  less  that  the  ammmt  claimed  but 
in  excess  of  its  luthority.  it  will  notify 
the  claimant,  tie  claimant's  authorized 
agent,  or  the  cliimant's  l^al 
representative,  iin  writing  by  the  means 
most  likely  to  ^uure  receipt  by  the 
claimant,  of  its{intended  action  on  the 
claim  and  the  I^gal  and  factual  basis  for 
that  action.  The  purpose  of  this  notice 
is  to  give  the  claimant  an  opportunity  to 
object  to  the  oojnmission's  action  and 
state  the  reasons  for  the  obiection  before 
final  action  on  |he  claim.  Where  the 
commission  inlands  to  award  the 
amount  claimed  or  to  recommend  to 
higher  authori^  an  award  equal  to  the 
amount  ciaimeA.  this  procedure  is  not 
necessary.         I 

(1)  This  notioe  should  be  given  at 
least  30  days  p^or  to  final  action  by  the 
}pt  for  small  claims 
die  provisions  of 
iClaims. 

lission  proposes  to 
|ward  or  to  recommend 

hi^ier  authority,  a 
^ment  should  be 
le  notice.  If  the 
commission  is  ieconunending  an  award 
in  excess  of  its  |iuthority,  the  agreement 
should  indicate  that  the 
recommendation  is  contingent  upon 
approval  by  hi^er  authority.  Claimants 
will  be  advised  «hey  may  either  accept 
the  commissioirs  action  by  returning 
the  signed  settliment  agreement  or.  if 
they  are  dissatisfied  with  the 
commission's  attion  or 
recommendatioii.  they  may  submit  a 
response  in  wri  ing  stating  the  factual  or 
legal  reasons  w  ly  they  believe  the 
commissions  pi  oposed  action  is 
incorrect 

(3)  A  commis  >ion  may  alter  its  initial 
decision  based  i  tn  the  claimant's 
response  or  pro  »ed  with  its  intended 
action.  If  the  cU  imant's  response  raises 
a  general  policy  issue,  the  commission 
may  request  an  Mvisory  opinion  from 
the  Conunandec  USARCS  while 
retaining  the  cl^m  for  final  action  at  its 
level. 
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(«)  UpoatsonplelKai  of  Its  evaluatioB 
of  tiw  daisBant's  ra^^Me,  the 
commission  wiU  notify  the  claimant  of 
its  final  decision  and-advise  die 
claimant  that  its  action  is  final  and 
condusiva  by  law  (10  U.S.C.  2735), 
unless  the  final  dedsion  is  a 
recommendation  for  payment  above  its 
authority,  in  that  case,  die  commission 
will  forward  any  response  submitted  by 
the  claimant  along  with  the 
commission's  claims  memorandum  of 
opinion  to  the  approval  authority  and 
will  notify  the  claimant  accordingly. 

(5)  Every  reesonidile  effort  should  be 
matte  to  negotiate  a  mutually  agreeable 
settlement  on  meritorious  claims.  When 
an  agreement  can  be  reached,  the  notice 
and  response  provisions  above  are  not 
necessary.  If  the.  commission 
recommends  an  award  in  excess  of  it 
authority,  the  settlement  agreement 
should  indicate  that  its  recommendation 
is  contingent  upon  approval  by  hi^ier 
authority. 

S536l157   Composition. 

A  foreign  claims  commission^ 
normally  will  be  composed  of  either  one 
or  three  members.  Alternate  members  of 
three-member  commissions  may  be 
appointed  where  circumstances  require 
and  be  substituted  for  regular  members 
for  specific  cases  by  order  of  the 
appointing  authority.  The  appointing 
orders  will  dearly  state  who  is  to 
designate  the  president  of  a  three- 
member  commission.  Two  members  of  a 
three-member  commission  will 
constitute  a  quwum,  and  the 
commission  dedsion  will  be 
determined  by  majority  vote. 

SS36.15B   Qualification  of  members. 

A  member  of  a  foreign  claims 
commission  normally  will  be  either  a 
commissioned  officer  at  a  claims 
attorney.  At  least  two  members  of  a 
three-member  commission  must  be  )As 
or  daims  attorneys.  In  exigent 
circumstances,  a  qualified  non-lawyer 
employee  of  the  armed  forces  may  be 
appointed  to  a  foreign  daims 
commission  subject  to  prior  approval  by . 
the  Conunander.  USARCS.  Such 
approval  may  be  granted  only  upon  a 
showing  of  the  employee's  status  and 
qualifications  and  adequate  justification 
of  the  need  for  such  appointment  (for 
example,  lack  of  legally  qualified 
personnel).  The  commission  will  be 
limited  to  employees  who  are  citizens  of 
the  United  States.  An  officer,  claims 
attorney,  or  employee  of  anchor  armed 
force  will  be  appoindted  a  member  of  an 
Army  foreign  daims  commission  only  if 
approved  by  Uie  Commander.  USARCS. 
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S  536.150   DelegaUon  of  authority. 

(a)  One-member  commission.  Unless 
otherwise  restricted  by  the  appointing 
authority,  a  one-member  foreign  daims 
commission  that  is  a  )A  or  a  claims 
attorney  may  consider  and  pay 
appropriate  claims  presented  in  any 
amoimt  provided  a  mutually  agreed 
setUement  can  be  reached  in  an  amount 
not  over  $15,000  or  disapprove  any 
daim  presented  in  an  amount  not  over 
$15,000.  In  no  case  will  the 
jurisdictional  limit  of  $15,000  be  used  to 
tmfairly  reduce  payment  of  a  claim 
meritorious  in  an  amount  over  $15,000. 
Any  other  one-member  foreign  claims 
commission  may  consider  and  pay,  in 
full  or  in  part,  claims  presented  in  an 
amouiit  not  exceeding  $2,500  that  it 
considers  meritorious. 

(b)  Three-member  commission.  A 
three-member  commission  may  take  the 
following  actions  on  a  daim  properly 
before  the  commission,  unless  otherwise 
restricted  by  the  appointing  authority. 

(1)  Disapprove  a  claim  presented  in 
any  amoxmt.  Where  a  claim  presented  in 
any  amoimt  over  $50,000  is 
disapproved,  the  commission,  after  final 
action  has  been  taken,  will  forward  to 
the  appointing  authority  the  written 
notice  to  the  claimant  required  by 
§536,157(f),  any  response  by  the 
claimant  and  its  notice  of  final  action  on 
the  claim. 

(2)  Approve  and  pay,  in  full  or  in  part, 
a  daim  filed  in  any  amoimt  which  is 
adjudicated  by  the  commission  as 
meritorious  in  an  amoimt  not  exceeding 
$50,000.  For  claims  in  excess  of  $50,000 
in  which  the  commission  approves 
payment  of  an  award  for  $50,000  or  less, 
the  commission,  after  taking  final 
action,  will  forward  to  the  appointing 
authority  the  written  notice  to  the 
claimant  required  by  §  536.157(f),  any 
response  by  the  claimant  and  its  notice 
of  final  action. 

(3)  Recommend  an  award  in  excess  of 
$50,000.  The  conunission  will  comply 
Math  the  notice  and  comment  provisions 
of  §  536.157(f),  and  forward  the  claim  to 
the  approval  authority  under  cover  of  a 
claims  memorandum  of  opinion. 
Recommendations  for  awards  in  excess 
of  the  commissions  authority  will  be 
sent  through  any  command  claims 
service  responsible  for  the  area  in  which 
the  daim  arose  and.  in  the  case  of 
recommendations  for  awards  in  excess 
of  $100,000,  through  the  Commander. 
USARCS. 

(4)  In  any  case  where  no  claim 
exceeds  $50,000  but  the  total  amount  to 
be  awarded  on  all  claims  arising  out  of 
the  same  inddent  exceeds  $100,000,  no 
action  will  be  taken  to  make  payment 
until  a  daims  memorandum  of  opinion 
(see  §  536.22)  on  the  inddent  lias  been 


forwarded  and  reviewed  by  the 
Commander,  USARCS  or  ms  designee. 

(c)  TJAG,  TAJAG  and  tiie  Commander, 
USARCS  or  his  designee  at  USARCS 
may  approve  and  pay,  in  whole  or  in 
part,  any  claims  so  long  as  the  amount 
of  the  award  does  not  exceed  $100,000: 
may  disapprove  any  claims,  regardless 
of  either  the  amount  claimed  or  the 
recommendation  of  the  commission 
forwarding  the  claim;  or.  if  a  claim  is 
forwarded  to  USARCS  for  approval  of 
payment  in  excess  of  $50,000,  may  refer 
the  claim  back  to  the  commission  or  to 
another  commission  for  further  action. 

(d)  Payments  in  excess  of  $100,000 
will  be  approved  by  the  Secretary  of  the 
Army,  the  Assistant  Secretary  of  the 
Army  (Financial  Management)  as 
designee  of  the  Secretary  or  other 
designee. 

(e)  Following  approval,  where 
required,  and  receipt  of  an  agreement  by 
the  claimant  accepting  the  specific  sum 
awarded  by  the  commission,  the  claim 
will  be  processed  for  payment  in  the 
appropriate  currency.  The  first  $100,000 
of  any  award  will  be  paid  from  Army 
claims  funds.  The  excess  will  be 
reported  to  the  Claims  Division.  GAO. 
441  G  Street.  NW.,  WASH  DC  20548- 
9100,  together  with  the  documents 
listed  in  536.35(b). 

(f)  The  chief  of  an  overseas  command 
claims  service  may  delegate  to  a  one- 
member  commission  the  responsibility 
for  the  receipt,  processing,  and 
investigation  of  any  claim,  regardless  of 
amount,  except  those  required  to  be 
referred  to  a  receiving  state  office  for 
adjudication  under  the  provisions  of  a 
treaty  concerning  the  status  of  our  forces 
in  the  country  where  the  claim  arose.  If, 
after  investigation,  it  appears  that  action 
by  a  three-member  commission  is 
appropriate,  the  one-member 
commission  should  send  the  claim  to 
the  three-member  commission  with  a 
complete  investigation  report  to  include 
a  discussion  of  the  applicable  local  law 
and  a  recommendation  for  disposition. 

§536.160   Advance  payments. 

(a)  Advance  payments  pursuant  to  10 
U.S.C.  2736,  as  amended,  in  partial 
payment  of  meritorious  claims  to 
alleviate  hardship  are  authorized  under 
the  conditions  and  procedures  provided 
in  subpart  B,  advance  payments. 
However,  no  advance  payment  is 
authorized  if  the  incident  occurs  in  a 
foreign  country  which,  pursuant  to  the 
NA'TO-SOFA  or  other  similar  threat  or 
agreement,-is  responsible  for  the 
settiement  of  claims  arising  therein.  An 
advance  payment  may  be  made  in  a 
nonscope  claim. 

(b)  The  S)A  of  a  command  having  a 
command  claims  service,  or  chief  of  a 


command  claims  Service,  is  authorized 
to  approve  an  advance  payment  under 
this  section. 

Subpart  K— Personnel  Claims  and 
Related  Recovery  Actions 

Genoal 

$536,161    AuttKKtty. 

31  U.S.C.  3721,  formerly  31  U.S.C. 
240-243,  as  amended  by  Pub.  L.  97-226, 
28  July  1982  (the  Act);  DODD  5515.10, 
17  June  1965,  with  C  1, 6  July  1965 
destruction  of  personal  property  of 
mihtary  personnel  or  civilian  employees 
incident  to  their  service,  and  recovery 
from  carriers,  warehouse  firms,  and 
other  third  parties  responsible  for  such 
loss,  damage,  or  destruction. 

S536.162    Delegation  of  autltority. 

(a)  Settlement  authority.  (1)  The 
statutory  limit  of  $40,000  in  settlement 
of  daims  and  to  disapprove  claims 
regardless  of  the  amount  claimed: 

(i)  TJAG. 

(ii)  TAJAG.    . 

(iii)  The  Commander,  USARCS,  or  the 
Chief,  Personnel  Claims  and  Recovery 
Division. 

(2)  The  following  area  delegated 
authority  to  pay  up  to  $25,000  in 
settlement  of  claims  and  to  disapprove 
claims  regardless  of  the  amount 
daimed: 

(i)  The  SJA  and,  subject  to  limitations 
imposed  by  him  or  her.  the  chief  of  the 
command  claims  service  of  the 
following  commands: 

(A)  USAREUR. 

(B)  Eighth  U.S.  Army,  Korea. 

(C)  USARSO. 

(ii)  Heads  of  area  claims  offices 
designated  under  §  536.5(b)  (1)  and  (2), 
(subject  to  the  provisions  of  §  536.5(f). 

(b)  Approval  authority.  Heads  of 
daims  processing  offices  with  approval 
authority  are  delegated  authority  to  pay 
up  to  $10,000  in  settlement  of  claims. 

(c)  Office  code.  Authority  delegated 
by  this  paragraph  will  not  be  exercised 
unless  the  claims  settlement  or  approval 
authority  has  been  assigned  an  office 
code. 

(d)  Engineer  area  claims  offices  are 
not  delegated  approval  or  settlement 
authority  under  this  subpart  and  will 
forward  any  such  claims  to  the  area 
daims  office  for  the  geographic  area  in 
which  the  engineer  office  is  located. 

(e)  If  a  claims  adjudicated  amount  is 
in  excess  of  the  monetar,  jurisdiction  of 
the  claims  office,  the  JA/claims  attorney 
will  approve  and  pay  the  claim  up  to 
the  delegated  authority  of  that  office. 
Mark  tiie  outside  of  the  file  "PRIORITY" 
and  forward  it  with  all  documentation 
(to  include  computer  disk,  paper  screen 
and  memorandum  of  opinion)  to  the 
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next  hif^daiBM  authority  for 
additional  payment 

f53ft.1«3    Seopa. 

(a)  This  sut^Mit  |M«saibes  the 
substantive  bases  and  special 

0  procedural  rules  for  the  admhustrative 
settlement  of  claims  against  the  United 
States  submitted  by  the  Active  Army. 
ARNG.  and  USAR  perscmnel,  and 
civilian  employees  of  DOD  and  DA  for 
damage  to  or  loss  of  personal  property 
incident  to  their  service.  This  subpart 
also  sets  forth  procedures  for  the 
administrative  recovery  from 
responsible  third  parties  for  loss, 
damage,  or  destruction  of  such  personal 
property.  The  underlying  Act  is  a 
gratuitous  payment  statute;  claims 
thereunder  do  not  sound  in  tort  even 
though  some  tort  concepts  are  used  in 
the  adjudication  of  claims  under  this 
subpart.  Further,  the  Act  is  not  designed 
to  make  the  United  States  a  total  insurer 
of  the  p««onal  property  of  proper 
claimants. 

(b)  The  maximum  amount  that  may  be 
paid  for  any  loss  or  damage  arising  from 
a  single  incident  is  limited  by  the  Act 
as  amended  by  Pub.  L.  100-565,  31 
October  1988,  to  $40,000.  The 
maximimi  limit  of  $40,000  is 
specifically  limited  to  losses  of  personal 
property  occurring  after  31  Octcri)er 
1988.  and  to  losses  resulting  from 
evacuaticms  or  from  hostile  acts  directed 
against  the  United  States  or  its  officers 
and  empl<^ees.  A  maximum  limit  of 
$25,000  is  applicable  to  losses  of 
personnel  property  occurring  after  28 
July  1982  and  before  1  November  1988. 

(c)  Any  claim  within  the  scope  of  this 
subpart,  which  otherwise  would  be 
cognizable  under  the  MCA  and  subpart 
C;  the  FTCA  and  subpart  E;  the  Act  of 

9  October  1962  (10  U.S.C.  2737)  and 
subpart  E;  the  NGCA  and  subp«t  F;  the 
Maritime  Claims  Settlement  Act  and 
subpart  H;  or  the  FCA  and  subpart  J  will 
first  be  considered  under  this  subpart 
(1)  If  not  payable  under  this  subpart, 
the  claim  will  be  considered  under  the 
othM'  subparts  prior  to  any  disapproval. 
Particular  attention  should  be  given  to 
the  nature  of  the  claim;  many  alleged 
"unusual  occurrences"  are  actually 
torts,  either  by  employees  or  by 
individuals  in  their  private  capacities. 
While  some  incidents  may  not  seem 
common  to  those  experiencing  them,  an 
"unusual  occurrence"  is  defined  as  an 
occurrence  beyond  the  normal  risk 
associated  with  day-to-day  living  and 
woridng.  An  unusual  oocuirrace  does 
not  involve  a  reastmably  foreseeable 
consequedbe  of  normal  human  activity. 
For  example,  having  a  vehicle  hit  by  a 
grif  ball  while  driving  by  a  golf  course 
orstrack  1^  an  unknown  vfAiide  in  a 
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parking  lot  is  a^easonsMy  foreseeable 
conseimence  ol  driving  a  vehicle. 

(2)  It  a  claim  i  ngnl^le  under  this 
subpart  arises  fi  om  an  incident  resulting 
in  personal  inju  ry,  no  payment  or 
emergency  part  A  pajonent  will  be 
made  under  thi  i  subpart  until  an 
investigation  ccfnpleted  in  accordance 
with  §S  536.19  and  536.20  has  been 
conducted.  The  Commander.  USARCS. 
Chief.  Personne  Claims  and  Recovery 
Division,  or  the  chief  of  a  command 
claims  service  i  tay  waive  this 
requirement.  Pr  or  to  payment  the 
investigation  m  ist  establish  that  the 
incident  was  no  t  caused  by  the 
negligence  of  th  3  claimant  or  an  agent 
of  the  claimant  \n  example  of  such  an 
incident  would  )e  a  fire  in  quarters  that 
results  in  an  inj<  iry  to  a  soldier's  family 
member  and  wa  s  presumably  caused  by 
faulty  wiring,  hot  might  have  been 
caused  by  the  claimant's  negligence. 

(3)  Any  claimi  within  the  scope  of  this 
subpart  which  ii  \  also  cognizable  under 
Article  139  will  first  be  considered 
under  subpart  I.  If  settlement  of  the 
Article  139  claim  will  be  unduly 
protracted,  the  c  laim  may  be  settled 
under  this  subp  irt  and  the  claimant 
counseled  to  rej  ay  any  overpayment  if 
payment  is  later!  received  under  the 
provisions  of  subpart  I. 

(d)  Any  claim;COgnizable  under  this 
subpart  that  is  primarily  the  result  of 
fault  or  negligeiice  of  a  Government 
contractor  otherthan  a  common  carrier 
or  warehouse  fii^  will  first  be  referred 
to  the  contractot  or  his  or  her  insurer  for 
settlement  in  accordance  with  DA  Pam 
27-162.  paragraph  2-6. 

fsaaiiM 

(a)  A  claim  may  be  presented  under 
this  subpart  onlj  by — 

(1)  A  member  bf  the  Active  Army. 

(2)  A  member  bf  the  USAR  or  the 
ARNG  who  is  eiigaged  in  inactive  duty 
for  training  or  iojactive  duty  training. 

(3)  A  civihan  Employee  of  DA.  a 
civilian  employee  of  the  ARNG  funded 
under  32  U.S.C.  709;  a  civilian 
employee  of  the  DOD  who  is  not  an 
employee  of  the  bepartment  of  the  Navy 
or  the  Department  of  the  Air  Force;  or 

a  continental  wa^e  scale,  local  wage 
scale,  and  other  foreign  national  local 
civihan  employaBS.  (See  DODD 
5515.10.)  Howe^ter.  the  claims  of  DOD 
dependent  scho<^  teachers  and  Defense 
Commissary  Agency  civilian  employees 
will  be  settled  b^  the  Service  (grating 
the  installation  ^ere  that  school 
teacher/Commisiary  Agency  employes 
is  employed.       ! 

(4)  The  authoi4zad  agent  or  Ic^l 
representative  oflpara^qili  (a)  (1 ) 
through  (3)  of  th  t  section  However,  " 
any  daim  presen  ted  by  a  claims 


preparation  service  or  other  hired  agent 
must  be  signed  and  ratiiied  by  the 
proper  claimant  to  preclude  assignment 
of  claims,  regardless  of  whether  the 
claimant  has  executed  a  power  of 
attorney. 

(5)  The  survivors  of  paragraph  (a)  (Ij 
through  (3)  of  this  section  in  the 
following  order  of  precedence: 

(iJ  Spouse. 

(ii)  Child  or  children. 

(iii)  Father  or  mother,  or  both. 

(iv)  Brothers  or  sisters,  or  both. 

(b)  A  member  of  another  U.S.  Armed 
Force  may  present  a  claim  to  an  Army 
claims  o^ce  for  loss  of  or  damage  to 
personal  property  incident  to  his  or  her 
service.  Any  such  claim  will  be 
investigated  and  processed  short  of 
adjudication  under  the  provisions  of 
this  subpart.  The  completed  file  will 
contain  all  required  supporting 
documents,  including  evidence  in 
support  of  the  amount  claimed  and 
doctunents  facilitating  recovery  from  a 
carrier,  insurer,  or  ot^r  third  party. 
Such  claims  will  be  forwarded  direct  to 
the  nearest  legal  office  of  the  service 
concerned  for  settlement.  However. 
Marine  personnel  claims  should  be 
forwarded  directly  to  the  Commandant 
of  the  Marine  Corps  (MHP-40).  ' 
Headquarters.  United  States  Marine 
Corps.  WASH  DC  20380-0001. 

(c)  Claims  of  civiUan  employees  of 
nonappropriated  fund  activities  for 
damage  to  or  loss  of  personal  property 
incident  to  their  service  will  be 
processed  in  acccndance  with  this 
subpart  and  subpart  L.  with  payment 
made  only  from  nonappropriated  funds. 

(d)  Subrogees,  assignees,  conditional 
vendors,  and  similar  third  parties  are 
not  proper  claimants  under  this  subpart, 
and  their  claims  are  barred  from 
payment.  Further,  claims  for  losses  of - 
subrogees  and  similar  third  parties  are 
barred  from  oonsideratimi  or  pa)rment 
under  other  subparts  wrhen  the  property 
owner  could  have  presented  a 
cognizable  claim  fw  loss  under  the 
provisions  of  this  subpart. 

I'e)  Personn^  who  do  not  fall  within 
one  of  the  categories  listed  in  (a)  above 
(such  as  Red  Cross  employees,  foreign 
military  persoimel.  United  States 
Organization  peiscmnel,  or  employees  of 
Government  contractors,  including 
technical  representatives)  are  not  proper 
claimants  imder  this  subpart  and  their 
claims  are  baned. 

(0  Claimants' v^o  are  absent  without 
leave  (AWCHJ  will  have  any  pending 
daim  denied  once  tb^  are  dropped 
from  the  rolls  (OTR).  "fha  d^ial  letter 
will  ba  mailed  to  the  daimimt's  last 
known  £ivftfan  addre^  '"  :-^-  *•■ 
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1536.165 

The  following  aie  nonexclusive 
examples  of  categories  of  damage  to  or 
loss  of  property  that  may  be  considered 
by  claims  apprawak  ud  aettkmott 
authostties.  as  having;  been  sustainrd 
ioddeat  to  service.  Note  that  a  loss 
unconnected  with  the  perfoimance  ctf   * 
duty,  particularly  a  losa  occurring 
outsids  of  Bfinnal  duty  hours,  would 
often  not  be  deemed  inddeot  toa    ' 
civilian  employee's  service,  even  though 
the  same  loss  mi^  be  deosed  incident 
to  a  solditt's  service.  This  is  particularly 
true  if  the  dvilian  eo^tloyee  isa  local 
foreign  jutionai  employee.  A  daims 
approval  or  settl^aenl  authority  will 
ask  the  CUef.  Personnel  Claims  and 
Recoveiy  Division.  USARCS  for  an 
advance  ofttnton  prior  to  abjudicating  a 
claiaa  tliat  is  deemed  incident  to  service 
but  docs  nol  fiiil  within  rnie  of  the 
foUowing  categories: 

(a>  Losses  in  quarters  or  other 
authorized  places.  Dsnage  to  or  loss  of 
property  by  fire,  flood,  hurricane,  or 
other  unusaal  oooBieBce,  or  fa^^  theft  or 
vandalism  may  be  considoed,  while 
located  at — 

(1)  Qoarters.  wherever  sftnated.  witlch 
are  ass^paed  to  dhe  claimant  or 
otherwise  provided  in  kind  by  the 
Gowemmant. 

(2>  (>iarters  outside  the  United  States, 
which  are  occupied  ority  but  are  neither 
asaa^ied  lodie  daimant  nor  otherwise 
provided  in  kind  by  the  Government. 
However,  a  daim  is  not  cognizable 
when  the  claimatrt  i»— 

(i)  A  dvilian  cmpk^we  who  is  a  local 
inhabitant 

(ii)  A  U.S.  dtizen  hired  as  a  civiKan 
employee  whale  residing  abroad  or  after 
moving  to  a  foreign  countiy  as  part  of 

the  housdiold  of  a  person  who  is  not  a 
proper  party  d^ramt 

(in)  A  fiumly  member  reskfing  outside 
the  Ihiited  Slates  w^te  die  soldi«^  is 
stationed  »  a  different  coonCry. 

(iv)  A  local  tehrititanlof  a  U.S. 
territory  who  is  ra  that  territory  at  the 
time  of  a  loee  wiien  he  or  she  is  in  the 
ARNG  either  FbB  "nrae-Nlatkinri  Guard 
Duty  (AGX)  or  on  active  duty  under 
Title  10.  or  in  the  USAR  on  active  duty 
for  any  reason. 

(3)  Any  piece  of  lodgng  where  >ei 
sitaated.  such  as  a  hotel,  motel,  guest 
bouse,  transit  billet  oroCher  frface,  when 
occu^ed  bjr  claimant  wfwle  in  the 
permnMHice  of  tempotary  duty  or 
similar  authorized  niihtary  assfgPBBerrt 
of  a  tempiHwy  nature 

(4)  Aiqr  wawhouMj.  oSce;  hospital, 
baggage  hfl«&9  area,  or  other  ^BOft 

-  auftortaad  er  apiMiwnt^  amhwia.  J  by 
thegevenBNHl  wk  f^  leceiitluB  ec  - 
stoi^     -  ^^ 


(HTWo^ortatioR  leases.  Damage  to 
or  loss  of  property  hiddent  to 
transportation  or  storage  pursuant  to 
orders  or  in  cmuwctiou  witfa  toavel 
under  orders  or  in  performance  of 
military  duty  may  be  considered,  if  not 
the  resuh  of  a  mechanical  or  structural 
defect  This  includes  property  in  the 
custody  of— 

(1)  A  common  or  contract  carrier  or 
any  odier  commercial  concern,  eithCT 
pursuant  to  a  Government  Bill  of  Lading 
(GBL),  Government  contract,  or  the 
commuted  rate  method  (Joint  Travel 
Regulation  (JTR)  Vol  n.  paragraph 
C8001(4U.  *<^th  respect  to  mobile 
homes,  it  is  die  owner's  responsibitity  to 
place  the  mobile  home  and  its  tires, 
tubes,  frane,  and  other  parts  in  fit 
condition  and  to  load  the  mobile  home 
to  widistaiU^the  stress  of  normal 
transportation,  at  his  or  her  own 
expense,  prior  to  shipment. 

(2)  An  agent  or  agency  of  the 
Government,  to  include  property  mailed 
at  Government  expense  in  the  custody 
of  the  U.S.  Postal  Service. 

f3)  The  claimant  or  appropriate 
personnel  white  the  clamant  is 
traveling  in  a  private  m  public  vessel, 
vehicle,  aircraft,  or  other  conveyance  in 
performance  of  military  duty. 

(4)  The  deiraant  or  appropriate 
persormel  while  die  claimant  is 
traveling  aboard  a  railtery  vessel, 
aircraft,  or  vehicle  in  performance  of 
military  duty  or  pursuant  to  orders 
authorizing  travel,  including  travd 
pursuant  to  leave  orders  on  a  space 
available  basts. 

(c)  Losses  due  to  enemy  action, 
evacuation,  hostile  acts,  or  public 
service.  Ektmage  to  or  loss  of  property 
may  be  considered  which  is  a  direct 
result  of— 

(1)  Enemy  action,  or  threat  thereof 
combat,  guerrilla,  or  other  belfigerent 
activities,  whether  or  not  the  United 
States  was  involved;  or  unjust 
confiscation  l^  a  foreigR  power  at  its 
hationals  of  property  belonging  to 
soldiers  or  U.S.  nationd  ctvifim 
employees. 

(2)  Acts  of  mob  vic^Rce.  terrorist 
attacks,  or  other  hostile  acts  directed 
against  the  Ihnled  States  or  its  officers 
and  employees. 

(3)  Action  bf  theciauaant  in  an 
aftenpt  to  quiet  a^dvil  (Kstmhance  or 
alleviate  a  public  disaster. 

(4)  Efforts  by  the  daiment  to  save  a 
hugwn  Kfe  Of  GeveiMuwnt  property. 

|5)E»aGualiaD  from  a  feiayi  country 
on  the  recommendation  or  order  of 
competent  authratty  llnesiAsection 
provides  pujmunt  far  piopertj 
beiongmg  kkseldlers  ml  ervfliBB 
empiojnBsaadlacir  cunuuBu^ 
^■afemvu  depenaiiuts,  widt  entitlBiu(j.ut 


to  shipment  at  Government  expense, 
which  is  alnadoned  during  an 
evacuation  and  not  recovered,  or 
damaged  by  u>  inddeul  of  political 
unrest  or  hostile  act  prompting  or 
following  such  evacuation. 

(d)  Loss  of  money  deKveied  to  a 
Goreimueut  agent.  Loss  of  famds  neither 
apphed  as  directed  by  the  owner  nor 
returned  may  be  considered  when  the 
funds  were  delivered  to  and  accepted  by 
Government  personnel  authorized  or 
apparently  authorised  to  receive  them 
for  such  ptffposes  as  safekeeptn|: 
deposit  in  savings  deposit  program: 
transmission  by  personal  transfer 
account  purdMse  rfU.S.  bonds  or 
postal  mcmey  orders;  or  conversion  iirto 
military  payment  orders.  Government 
checks,  or  into  another  kind  of  currency 

(e)  Vehicle  losses.  Vehicles  are 
defeied  to  include  automobiles, 
motorcycles,  mopeds.  utility  trailCTs, 
camping  trailers,  trucks  with  mounted 
camper  bo(&es.  motw  htmies.  boats,  boat 
trailers,  btcydes.  uid  aircraft  Mobile 
homes  and  odier  property  used  as 
dwelling  frfaces  «n  not  considered 
vehficies.  Damage  to  or  loss  of  v^icles 
and  property  properly  stmed  or 
contained  therein  mi^  be  considered 
when — 

(1)  Used  in  the  performance  of 
military  duty,  if  such  use  was 
authorized  or  directed  for  the 
convenience  of  the  Goverranent  and 
provided — 

(i)  The  travel  did  not  include 
cooanrating  to  m  from  dte  permanent 
place  of  duty  and. 

(ii)  The  loss  or  damage  did  not  wise 
as  a  result  of  a  mechanical  or  structund 
failure  of  the  vefaide  daring  such  usage 

(2)  Shipped  to.  frooa,  or  between  an 
oveneas  area  or  areas  at  Gowcmmait 
ejqieose  in  accordance  wkh  paragraph 
(b)  of  this  section,  provided  die  loss  or 
damage  did  not  arise  as  a  result  of 
mechanical  or  structural  failure  of  the 
vehicle  during  such  shipment. 

(3)  Located  at  quartets  or  place  of 
lodging  as  defined  in  paragraphs  (a)  (1). 
(2).  and  (3)  of  this  section,  which  for  the 
purposes  of  this  paragra^  indndes 
gardes,  carports,  ihiveways.  assigned 
parking  spaces,  and  lots  spedfically 
provided  and  used  for  tte  purpose  of 
parking  at  one's  quarters,  provided  that 
the  Iocs  or  damage  is  caused  by  fire, 
flood,  hurricane,  or  other  unusual 
occurrence,  or  by  theft  or  vandalism. 
Thore  is  a  piesninpticm  that  vehicle 
theft  or  vandafism  occurs  off  the 
military  installation  and  is  generally  not 
compansahie.  Claims  for  theft  or 
vandalism  to  vehicles  Undmfing 
property  stored  inssde  a  vubide)  are 
only  p^ohie  when  a  dajmmit  proves 
that  the^theft  er  vmdaKsm  occurred 
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while  the  vehicle  was  located  at  his  or 
hw  authorized  or  assigned  quarters  (for 
example,  a  military  police  report 
indicates  broken  glass  from  the  window 
is  on  the  driveway). 

(4)  Located  other  than  at  quarters  on 
a  military  installation,  provided  that  the 
loss  or  damage  is  caused  by  fire,  flood, 
hurricane,  or  other  unusual  occurrence. 
The  term  "military  installation"  is  used 
broadly  to  describe  any  fixed  land  area, 
wherever  situated,  controlled,  and  used 
by  military  activities  or  the  DOO.  A 
vehicle  that  is  properly  on  the 
installation  should  be  presumed  to  be 
incident  to  the  claimant's  service  unless 
the  application  of  such  a  presumption 
would  be  unreasonable  under  the 
particular  circumstances,  such  as 
visiting  a  fellow  soldier  on  another 
military  installation  while  on  leave. 

(f)  Clothing  and  articles  being  worn. 
Damage  to  or  loss  of  clothing  and 
articles  being  worn  while  on  a  militarv 
installation  or  in  the  performance  of  9 
military  duty  may  be  considered,  . 
provided  such  loss  was  caused  by  fire, 
flood,  hurricane,  or  other  unusual 
occurrence,  or  by  theft.  Spilling  battery 
acid,  paint  or  similar  substances  on 
clothing,  or  breaking  eyeglasses  during 
physical  training  is  not  an  unusual 
occurrence. 

(g)  Personal  property  held  as 
evidence.  E)eprivation  of  property  held 
as  evidence  may  be  considered  when 
after  taking  all  circiunstances  into 
consideration,  the  temporary  loss  of  the 
property  will  work  a  grave  hardship  on 
the  claimant  who  is  a  victim  of  a  crime. 

(h)  On-post  robberies.  Claims  for 
losses  due  to  theft  from  the  person  on 
a  military  installation  by  the  use  of 
force,  violence,  or  threat  to  do  bodily 
harm  may  be  considered.  If  cognizable 
under  Article  139,  the  claims  should  be 
considered  under  subpart  I. 

§536.166    Claims  not  cognizable. 

The  following  are  examples  of  types 
and  categories  of  property  losses  for 
which  compensation  will  not  be 
allowed: 

(a)  Property  lost  or  damaged  as  a 
result  of  claimant's  negligence.  Property 
damaged  or  lost,  in  whole  or  in  part,  as 
a  result  of  any  negligence  or  wrongful 
act  of  the  claimant,  the  claimant's 
spouse  or  family  member,  or  any  agent 
or  employee  of  the  claimant  acting  in 
the  scope  of  employment,  is  not 
compensable.  Negligence  may  be 
defined  as  failure  to  exercise  the  degree 
of  care  that  a  reasonable  and  prudent 
person  would  have  exercised  under  the 
same  circumstances. 

(b)  Property  damaged  or  lost  while 
iocated  at  quarters  within  the  United 
Slates  that  were  occupied  by  the 


claimant  but  wer«  neither  assigned  nor 
othierwise  provide  d  in  kind  by  the 
Government. 

(c)  Intangible  pi  aperty.  Loss  of 
property  that  has  lo  extrinsic  and 
manetable  value  tut  is  merely 
representative  or  i  vidence  of  valoe, 
such  as  non-negot  able  stock 
certificates,  promi  aory  notes,  bonds, 
bills  of  lading,  wa  ehouse  receipts, 
insurance  poficies ,  baggage  checks,  and 
bank  books  is  not  ximpensable. 
Similarly,  a  claimi  \ixt  may  not  be 
compensated  for  the  inability  to  use 
nonrefundable  tickets  or  recover  lease  or 
utihty  deposits.  L^ss  of  a  thesis,  or  other 
ipensable  only  to  the 

l-pocket  expenses 
lant  in  preparing 

[e  cost  of  the  paper 
or  other  materials]  No  compensation  is 
authorized  for  theltime  spent  by  the 
claimant  in  its  prebaration  or  for 
supposed  Uterary  ^alue. 

(a)  Incidental  ey  penses  and 
consequential  dan  ages.  The  Act  and 
this  subpart  authorize  payment  for  loss 
of  or  damage  to  personal  property  only 
Except  as  provided  in  §  536.165, 
consequential  dan  ages  or  other  types  of 
loss  or  incidental  ( sxpenses  (such  as  loss 
of  use,  interest,  ca  Tying  charges,  cost  of 
lodging  or  food  wiile  awaiting  arrival  of 
shipment,  attome*  fees,  telephone  calls, 
cost  of  transportii^  claimant  or  family 
members,  inconvenience,  time  spent  in 
preparation  of  cla^,  or  cost  of 
insurance  premiuqis)  are  not 


similar  item,  is  cc 
extent  of  the  out-< 
inoured  by  the  cl^ 
the  item  such  as 


compensable. 

(ej  Real  property 
property  is  not  coi 
determining  whetl 
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Damage  to  real 
ipensable.  In 
(er  an  item  is 
considered  to  be  an  item  of  personal 
property,  as  oppoa  sd  to  real  property, 
normally,  any  moi  able  item  is 
considered  person  d  property  even  if 
physically  joined  1  o  the  land. 

(f)  Articles  acqu  red  or  held  for  sale  or 
disposition  by  othi  ir  commercial 
transactions  on  m(  re  than  an  occasional 
basis,  or  for  use  in  a  private  profession 
or  business  enterp  ise. 

(g)  Enemy  prope  rty  or  war  trophies, 
(h)  Property  acqi  lired,  possessed,  or 

transported  unlaw  ully  or  in  violation  of 
local  law  or  comp<  tent  regulations  or 
directives.  This  in(  Judes  loss  or  damage 
to  vehicles  not  pro  lerly  registered  or 
insured  in  compli]  ace  with  local  law  or 
competent  regulatnns  or  directives. 

(i)  Loss  of  money  in  any  amount 
during  shipment  or  storage  with  baggage 
or  household  goocte.  This  includes  coin 
collections. 

(j)  Property  stors  d  at  a  conunercial 
facility  for  the  con  renience  of  the 
claimant  and  at  hi)  or  her  expense. 

(k)  Substantial  b  aud.  The  head  of  an 
area  claims  office  i  lay  completely  deny 


a  claim  that  he  detenninas  to  be 
substantially  tainted  by  fraud. 

(1)  Not  ft  proper  claimant.  See 
§§536.164  and  536.165(a)(2). 

fS36.167   TkneprMCflbMlforfning. 

(a)  No  claim  may  be  paid  under  this 
subpart  unless  it  is  presented  in  writing 
within  2  years  after  it  accrues.  A  claim 
is  presented  when  it  is  received  at  a  U.S. 
military  estabUshment.  not  when  it 
enters  the  mails.  For  purposes  of  this 
subpart,  a  claim  accrues  at  the  time  of 
the  incident  causing  the  loss  or  damage, 
or  at  such  time  as  the  loss  or  damage  is 
or  should  have  been  discovered  by  the 
claimant  through  the  exercise  of  due 
diligence.  In  the  case  of  multiple 
deliveries  on  the  same  Government  Bill 
of  Lading,  the  claim  accrues  for  those 
later  received  items  when  they  are 
delivered.  The  claim  filed  for  the  initial 
damage  will  be  amended  to  reflect  the 
subsequently  claimed  items.  If  personal 
property  remains  in  storage  after  the 
expiration  date  of  legal  entitlement  to 
storage  at  Governmental  expense,  a 
claim  normally  accrues  on  such 
expiration  date. 

(b)  If  a  claim  accrues  in  time  of  war 
or  armed  conflict  in  which  the  Anned 
Forces  of  the  United  States  are  engaged, 
or  if  such  a  war  or  armed  conflict 
intervenes  within  2  years  after  the  claim 
accrues,  and  if  good  cause  is  shown, 
then  the  claim  may  be  presented  not 
later  than  2  years  after  the  war  or  armed 
conflict  is  terminated.  A  claims  office 
may  telephonically  obtain  the  authority 
to  grant  additional  time  to  file  a  claim, 
from  the  Chief.  Personnel  Claims  and 
Recovery  Division.  If  good  cause  for 
delay  in  filing  is  not  established,  the 
intervention  of  war  or  armed  conflict,  in 
itself,  will  not  permit  payment  of  a 
claim  presented  later  Uian  2  years  after 
accrual.  Pursuant  to  the  provisions  of 
Pub.  L.  96-446  (94  Stat  1967),  periods 
of  captivity  are  excluded  in  computing 
the  2-year  statute  of  Umitations. 

(c)  u  a  proper  party  claimant  is 
notified  that  his  or  her  personal 
property  in  nontemporary  storage  has 
sustained  partial  damage,  the  statute  of 
limitations  does  not  b^n  to  run  until 
the  claimant  has  an  opportunity  to 
ascertain  the  extent  of  the  loss,  or  the 
claimant's  entitlement  to  Government 
shipment  or  storage  expires,  whichever 
occurs  sooner.  However,  the  claimant  is 
ejqpected  to  exercise  due  diligence  in 
attempting  to  ascertain  the  extent  of  the 
loss.  Moreover,  when  a  proper  party 
claimant  is  notified  that  his  or  her 
personal  property  in  nontemporary 
storage  at  Government  expense  has 
sustained  complete  destruction  or  loss, 
the  statute  of  limitations  begins  to  run 
when  this  notification  is  received. 
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to  personal  I ^—^ ^ 

win  not  return  such  writiagiB  the 
dnhnanr  Kwlfcaim  actian  aa  •'teduag 
dnfiiBMiitatiea"  and  laay  adky  cansider 
it  ahondcneA  m  accesdaaea  iwtk 
§r53&234ML  ForclMOWCOgma^fo 
....^■.^♦wt-  -»-i>|^rt  1  ibtiaand  nrrd  net 
be  Sor  a  apacifiad  sua  ef  BKiaey. 
How«^  Iherhiniantiougt  caoipkte 
and  sufaaoit  DD  Fan&  1842  and  DO  Fona 
1844  (List  of  Ptofecty  aad  Claim 
Analysift  Qiact)  as  a  conditiaa  precadeat 
to  paynMst  e{  the  claka.  C^nants  will 
be  required  to  coiBpkfte  only  one  DD 
Form  1842  and  DH  Fonn  1844  and  t» 
provide  only  oaecopy  of  supportisg 
dociunentatioiL.  A  demand  on  earner, 
warehouse  firm,  insatec.  or  other  third 
party  is  not  caosideied  a  daim.  'Q'"^ 
the  Unked  Skates.  Submission  of  DO 
Form  1840S  (Notice  of  Loss  or  Dama^ 
to  the  claims  office  does  not  constitute 
presentment  of  a  claiiai.  B;  however,  a 
claimant  aOeges  that  he  or  she  filed  a 
claim,  and  the  evidence  shows  that 
within  (he  2-year  period  the  claimant 
visited  a  claimft  ofBoe  of  one  of  the 
Armed  Fmoes  wtth  an  apparent  desire 
to  obtain  compensation,  ft  ma,y  be 
presumed  in  absence  of  evidence  to  the 
contiaiy.  that  the  claimant,  in  fact, 
submitted  a  claim. 


(a)  A  claim  shevtd.  tf  ^actieable.  be 
submitted  ■■  writisf  to  Ae  dakas  office 
serving  tte  Active  Anny  imtanalion 
where  the  dmmnt  is  stationed  or 
nearest  to  tite  point  where  the  lo8»  OT 
damage  occurred,  or  where  knrestigation 
of  the  fKtsand  ciBcaaHtaMKss  can  most 
convenieatl^  he  laadB.  AlttiG  and 
USAR  pessnmid  witk  act  ik  ( 
with  their  nait  bm  witk  the  1 
Active  Araqr  iwtallalioa.  If  sobarisskn 
in  accacdanoe  witk  dte  foregoing  is 
in^iacticdfie  wader  the  circnmslaBces. 
the  claim  may  be  sobmitted  in  writing 
to  tbocomKnndet  farony  tDstallatkn  or 
establtstmMnt  ef  the  Anaed  Faeces  who 
will  fbtwatd  the  daim  to  die 
appropriate  Army  daims  ofQce  for 
process!^  To  constftute  a  fihng  under 
this  reguktioD.  a  daim  ranst  be 
prcscated  in  wiiting  to  an  agency  of  one 
of  the  military  departBwats  odier  thai 
the  Nation^  Gaard  or  a  Rescrxe 
Conponent. 

(bl-Thedaimaot  is  responsible  kx 
substantialin^ewsesdupor  possessioo, 
the  fact  erf  less  Of  daaagey  and  the  vaJwc 
of  ptojpcrty,  eqpedaUjr  for  expensive 
items.  The  claimant  kalsD  lespaasibie 


of  the 

from  a  thkdpaHy.  FailaB  to  da 
rank  in  laiBcdaB  of  Iki  anan 
allowable  or  denial  of  Ifae  tinim 
accordance  with  §S36cMlM- 

Evahialiou,  AdfaScaOoa^  and 
Settlement  of  Claims 


claiflHof 


TheinilH,  till  dtspoeition  of 
■idd 


inteiestso 


pMLliJUWI  Imntififfi  h—iiclM|i  rtoW-^^ 

approve  aad  sattlomMBt  aiilhiwiiiiiii 

should  excscise  reasooaUe  diacretiaa  in 
the  coasidentieM  ^  ciaims  to  adncve 
tUsgoaL 

(b)  The  snaaU  daints  precedmei 
(subpart  B.  small  dums)  a^^filiGaUe  to 
claims  that  m^  be  settled  by  payawnl 
of  $1 ,000  ar  lesa  mtheut  exteaarwe 
inrvestigaki«»  sho«dd  be  used  lo  the 
m&xiiBuni  exteat  fieMtble.  VMmb  this 
pKKsduKe  ia  uaed.  every  reason^ile 
effort  shauld  be  made  to  settle  the  ciaim 
within  the  skntest  possible  period. 
usuaUy  oae  woEldng  day.  However,  tke 
small  clanas  ^ocaduie  should  not  be 
used  when  "^^^^iftl^a^  iavesti^aioA  is 
necessary  to  develop  the  facts  icquircd 
for  aa  ia£aoBed  difipnsitino  at  the  dain 
regardless  of  the  Knoant  claimed. 

(c)  Within  the  DA.  peisoonel  daiais 
wik  not  be  traosfeared  except  as 
authorized  by  the  USARCS  or  a 
command  claims  service.  (See  DA  Pam 
27-162,  paragraph  2-55.) 

(d)  When  it  is  necessary  to  disapprove 
a  claim  or  to  allow  a  sum  less  (haa  the 
amount  daimed.  the  claimant  imist  be 
informed  either  oraRy  or  in  writing  of 
the  factual  or  legal  basis  for  the 
decision.  The  first  must  reflect  that  this 
explanation  was  provided  to  the 
claimant. 

(e)  Wben  a  cTaimant  refuses  (o 
provide  information  concerning  private 
insurance  coverage,  the  JA  may  assume, 
in  the  absence  of  evidence  to  the 
contrary,  that  the  claimant  had  private 
insurjtnce  covering  die  entire  loss  and 
disapprove  the  claim. 


§53CLl7t    PieiaiiMiy  fiiiiiiiyii  te^wbmL 
Prior  to  atloMring  or  recommending 
the  allowance  of  compensation  for  the 
loss;  damage,  or  destraction  of  property, 
the  approval  or  settlcroeni  avthority  will 
make  the  foUowring  findingsc 

(a)  The  dacaiaiit  is  a  proper  paaty 
claimaat. 

(b)  The  evidence  substantiates  die  fact 
of  owBanfa^t  er  peasasskm  of  the 
personal  property  involved  and  tiw  fact 


ailBgps. 
(c^Tba 


adfitasy 


inddealtothai 
sendee  ar< 
(dXTlietypei 

thei 

reasonable  er  aaefat  t 

drcaBrtaacaa  forike  daimanl  to  have 

used  or  possessed  inddnrt  to  mililary 
service  or  ^nploymenL 

(e)  There  is  no  bar  to  the  aflowance 
of  couipeusatiuu  of  the  t3rpe  of  property 
involved,  or  for  the  tjrpe  <rf  toss,  damage, 
or  destraction  provitKug  lite  basis  of  the 
claim. 

(0  The  claimant  certified  that  no  part 
of  the  loss  ^covered  by  insurance.  If 
private  insurance  covers  any  part  of  the 
loss«  tlie  claimant  must  first  settfe  with 
the  insQiaace  company.  See  section 
536.m(bK5).  (Coverage  undermost 
personal  property  insorance  carried  by 
service  perscmnel  includes  items  lost  or 
missing,  destroyed,  or  damaged  by 
water  whik  in  custody  of  a  pobhc 
carrier.) 

§536.172 
allowable. 

WBor  cfaims  ef  teaaes  iaddent  to 
service  proceaaed  uader  dim  subpart  or 
subpart  L,  the  Gonmender,  USARCS, 
will  periodicaDy  puUi^  an  rilowance 
List-— SeprecMtMB  Guide  specifying 
rates  of  oepfociatioR  ancr  masmnum 
pajmwBts  appRcabk  to  categories  of 
property.  The  ABowance  List — 
Depreciation  Guide  wiR  be  binding  on 
aR  Army  dairas  pcrseimeL  (See  section 
536-9fO.I  For  daims  liar  losses  incident 
to  service  processed  Older  tins  subpart 
or  subpart  L.  no  pajimelit  wiH  be  made 
on  an  item  or  category  of  items  in  excess 
of  the  maximnB  payment  in  effect  at  tho 
time  the  dnm  arose,  except  as  provided 
in  seetiOR  536.t74fb). 

(b)  The  Commander,  USARCS  wiS 
promulgate  additiona}  guides, 
refetences,  and  tabks  to  assist  in 
computing  allowabk  compensation 
under  this  stibpart.  (See  DA  Pam  27- 
162.  chap  2.) 

§53C.t7»   OwnersMpercuateayel 
property. 

Compeasatios  may  be  allowed  even 
thoo^  the  property  was  not  in  the 
actual  possession  of  the  claimant  at  the 
time  of  the  damage  or  loss. 
Compensation  may  also  be  allowed  even 
thou^  tke  property  was  not  owned  by 
the  claimant,  piovided  it  was  lawfoUy 
under  his  or  US'  dominicm  and  cootroL 
However.  caaspeDsation  will  not  be 
allowed  for  damage  or  loss  to  persooal 
property  transporiied  io  accomaaodate 
another.,  other  than  the  datmant's 
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funily^members.  nor  will  compensation 
for  damage  or  loss  to  a  vehicle  loaned 
to  a  claimant  be  allowed'  unless  both  the 
claimant  and  the  owner  are  proper  party 
claimants.  A  vehicle  registered  in  the 
name  of  the  claimant  or  a  spouse  is  not 
deemed,  as  between  them,  to  be  loaned. 
When  a  vehicle  is  subject  to  a  lien,  the 
vehicle  is  not  deemed  to  be  loaned 
merely  because  the  title  is  inthe  name 
of  the  lien-holder. 

I5M.174   OMMnUnation  of  compensation. 

(a)  A  claim  may  be  allowed  only  for 
the  amount  and  quantity  of  personal 
property  considered  reasonable  or 
useful  for  the  claimant  to  have  used  or 
possessed  under  the  attendant 
circumstances,  incident  to  his  or  her 
service  or  employment.  In  determining 
the  reasonableness  or  utility  of  types 
and  quantities  of  property  included  in  a 
claim  cognizable  under  this  subpart,  an 
approval  or  settlement  authority  will 
give  consideration  to  the  claimant's 
living  conditions,  fomily  size,  social 
obligations,  and  need  to  have  more  than 
average  quantities,  as  well  as  the 
circumstances  attending  acquisition  or 
possession  of  the  property  and  the 
manner  of  damage  or  loss. 

(b)  The  maximum  amounts  allowable 
for  specific  types  and  categories  of 
personal  property  listed  in  The 
Allowance  List— Depredation  Guide 
constitute  a  determination  of  amount  of 
quantity  deemed  reasonable  or  useful.  A 
maximum  allowance  per  item  indicates 
that  the  aUowance  for  a  single  item  of 
the  t>'pe  or  category  of  property 
involved  will  not  exceed  that  amount.  A 
maximum  allowance  per  claim  indicates 
that  the  total  allowance  for  all  items  of 
the  listed  type  or  category  is  limited  to 
that  amount.  Where  both  a  maximum 
amount  per  item  and  per  claim  are 
applicable,  the  total  allowance  for  all 
items  will  be  limited  to  the  maximum 
per  claim,  which  will  reflect  the 
allowance  of  not  more  than  the 
maximum  per  item  for  any  individual 
item.  To  avoid  application  of  these 
maximum  allowances,  a  soldier  or 
civilian  employee  may  obtain  additional 
protection  on  shipments  by  requesting 
full  replacement  protection  or  increased 
value  protection.  The  Oiief.  Personnel 
Claims  and  Recovery  Division,  USARCS 
may  waive  the  maximum  in  a  particular 
case  for  good  cause  shown. 

(c)  Compensation  allowable  for  an 
item  of  personal  property  will  not 
exceed  the  actual  value  of  the  item  at 
the  time  of  its  loss,  damage,  or 
destruction.  Guidance  on  determining 
the  base  figure  for  actual  value,  using 
replacement  costs,  estimates,  or  the 
Table  of  Adjusted  Dollar-Value,  is 
provided  in  DA  Pam  27-162.  chapter  2. 


Because  soldier  t  are  permitted  to    ~  /- 
replace  items  missing  or  destroyed 
during  PCS  motes  from  the  Overseas 
Post  Exchange  Catalog,  even  when 
ordering  from  tmis  catalog  is  not 
otherwise  pennjtted.  such  items  may  be 
valued  using  thfs  catalog. 

(d)  In  adjustidg  a  base  figure  to 
determine  actun  value,  standard  yearly 
rates  of  depreciation  have  been 
established  for  9ie  types  and  categories 
of  items  that  hate  generally  recognized 
periods  of  usefia  life:  standard  flat  rates 
of  depreciation  have  been  established 
for  certain  kindi  of  items  that  decrease 
in  value  primarfy  as  the  result  of  the 
fact  they  are  no  longer  new  and  unused, 
but  which  do  ndt  continue  to  depreciate 
on  a  yearly  basil  since  they  are  not 
subject  to  fixed  periods  of  useful  life. 
(See  Allowance  List — Depreciation 
Guide.)  However,  if  personal  inspection 
of  damaged  property  indicates  that  it 
was  in  better  than  average  condition 
prior  to  damage]  a  lesser  rate  of 
depreciation  should  be  applied. 
Similarly,  if  the  evidence  indicates  that 
an  item  was  in  p  oor  condition  at  time 
of  damage,  a  hig  ler  rate  of  depreciation 
is  appropriate.  V  ariations  firom  the 
established  ratej  of  depredation  will  be 
fully  explained.  The  following  rules  are 
to  be  observed  ia  computing  the 
depreciation  applicable  to  any  item: 

(1)  Normally  no  depredaticm  is  to  be 
charged  against  coods  during  periods  of 
storage.  Howevefr,  this  does  not  mean 
that  deductions  tannot  be  taken  for 
other  reasons,  silch  as  a  reduction  in  the 
market  value  of  4n  item  because  of 
changes  in  style  pr  obsolescence. 

(2)  Do  not  depreciate  an  item  which 

is  less  than  six  i$onths  old  (including  an 
item  subject  to  flat  rate  depreciation) 
except  clothing  i  nd  other  rapidly 
depredating  arti  Jes  which  may  be 
subject  to  consic  arable  use  in  such  a 
short  period  oft  me.  Calculate  yearly 
depreciation  bom  the  date  an  item  is 
originally  acquired  to  either  the  date  of 
pickup  (for  shipAient  or  storage  claims), 
or  to  the  date  th<  property  was  lost  or 
damaged  (for  ott  er  personnel  claims).  If 
the  claimant  acq  lired  a  used  item,  then 
the  claimant  sho  dd  use  eithm  the  date 
the  original  own  »r  acquired  the  item 
and  the  original  purchase  price,  or  the 
daimant's  purcnse  price  and  date  he  or 
she  purchased  tneitem.  In  accordance 
with  the  Allowance  List— Depredation 
Guide,  compute  yearly  depreciation  in 
12  month  increnients  (e.g.,  6-17  months 
equals  one  year)  jexcludbig  the  month 
the  property  wasjacquired  and  the 
month  that  the  property  was  picked  up, 
lost  or  damaged. :  •i.,\,j*«»-' 

(3)  No  item  wifl  be  depredtfftd  by  : 
more  than  75  pei  »nt.  :     •.  ^  < 
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(4)  No  depredation  is  diaiged  against 
genuine  antiques,  objects  of  art.  and 
collector's  items,  except  for  repair  of 
portions  thereof,  such  as  upholstery, 
which  requires  periodic  replacement  or 
repair.  For  the  purpose  of  this  rule,  a 
"souvmir"  is  not  considered  a 
collector's  item. 

(e)  Compensation  normally  allowed 
f(M'  an  item  damaged  beyond  eoMiomic 
repair  is  the  actual  value  at  the  time  of 
destruction.  However,  if  an  item  has  not 
been  totally  destroyed  and  any  part 
remains  useful  and  has  a  salvage  value, 
and  that  part  is  to  be  retained  by  the 
claimant,  the  allowance  Mali  be  the 
value  at  time  of  destruction  less  the 
ascertained  value  of  the  salvageable 
part.  If  the  claimant  does  not  wish  to 
retain  any  salvageable  part  of  a 
destroyed  item,  he  or  she  may  be 
allowed  the  full  value  at  the  tin^e  of  the 
destruction  with  no  deduction  for 
salvage  value,  provided  the  claimant 
turns  in  the  salvageable  part  to  the 
Defense  Reutilization  and  Marketing 
Office  prior  to  payment  of  the  daim  or 
holds  the  item  for  tum-in  to  the  carrier 
(see  DA  Pam  27-162,  paragraph  2-44). 
If  the  item  is  turned  in  to  the  Defense 
Reutilization  and  Marketing  Office,  a 
receipt  for  the  property.  DD  Form  1348- 
1  (DOD  Single  Line  Item  Release/ 
Receipt  Document),  will  be  included  in 
the  file  of  the  paid  claim.  If  the  staff  or 
command  )A  determines  that 
salvageable  items  are  valued  at  S25.00 
or  less,  he  or  she  may  advise  the 
claimant  to  dispose  of  them  other  than 
by  tum-in  and  this  decision  will  be 
noted  on  the  chronology  sheet.  In 
certain  situations  it  may  be  necessary 
for  the  claims  office  to  assist  the 
claimant  to.arrange'for  disposition  of 
the  property. 

(f)  If,  after  payment  of  a  claim,  an 
approving  or  settlement  authority 
discovers  that  the  payment  was 
erroneous  because  the  claimant 
misrepresented  the  quafity.  quantity, 
age,  condition,  or  replacement  or  repair 
cost  of  items,  or  other  focts  necessary  to 
the  adjudication  of  the  daim,  the 
approval  w  settiement  authority  may 
recalcidate  the  amount  allowed  and 
arrange  for  recoupment  of  the  erroneous 
amount  paid.  However,  this  procedure 
should  be  used  sparingly,  with  doubts 
resolved  in  favor  of  the  claimant.  The 
procedure  is  independent  of  any  other 
action  taken  against  the  claimant. 

(g)  In  determining  allowable  amounts, 
cents  will  be  rounded  ofif  to  tiie  nearest 
whole  dollar  on  each  line  item.  Drop 
amounts  under  60  cents  and  increase 
amounts  £rom  50  to  99  cents  to  the  next 
dollar.  Thus.  $1.49  bec(»ie!s  $1.00  and 
$2.50  bectMoea  $3.00. 


1536.175  CegetaHMaineMantal  expenses. 
(a^Expenses  inddent  to  repair  or 

replacemetit.  In  addition  to  adual  value, 
the  cost  of  obtaining  estimates  of  repair 
necessary  to  substantiate  amounts 
claimed  for  damaged  property  may  be 
considered.  {Hovided  the  action  of  the 
claimant  in  contracting  for  the  estimates 
appears  reasonable  under  the 
circumstances  or  was  specifically 
directed  by  the  approval  or  settlement 
authority.  However,  when  the  cost  of  an 
estimate  can  be  appUed  toward  the  bill 
due  upon  completion  of  repairs,  the  cost 
of  the  estimate  will  not  be  allowed, 
whether  or  not  the  claimant  chooses  to 
have  the  repair  done. 

(b)  Replacement  of  certain  documents. 
The  fiae  charged  for  replacing  certain 
necessary  documents  such  as  marriage 
licenses,  driver's  Ucenses,  passports,  or 
birth  cntificates  may  be  allowcKl  when 
these  documents  are  lost  or  destroyed. 

(c)  Sales  tax  and  drayage.  Sales  tax 
and  drayage  (including  postage  or 
handling  charges  to  mail  an  item  or 
replacement  part)  can  be  allowed  up  to 
$50  per  claim  prior  to  the  actual  cost 
being  incurred.  However,  payment  in 
excess  of  $50  will  require  the  claimant 
to  substantiate  that  the  cost  has  been 
incurred. 

5536.176  Property  recovered. 

(a)  Before  approval.  Do  not  pay  claims 
for  missing  property  if  the  missing 
property  is  located  before  the  claim  is 
approved.  Only  the  transit  related 
damage  will  be  cognizable.  As  an 
exception  to  this  rule,  compensation 
may  be  allowed  for  necessary  items  that 
were  missing  for  ail  unreasonable  time 
after  the  expeded  arrival  date  and  were 
replaced  by  claimant  prior  to  the  items 
being  located.  Necessary  items  are  those 
that  are  basic  to  the  operation  of  a 
household.  If  compensation  is  allowed 
under  the  above  exception,  the  claimant 
will  disclaim  in  writing  further  interest 
and  ownership  in  such  items  in 
accordance  with  paragraph  (b)(2)  of  this 
sedion. 

(b)  After  approval.  If  missing  property 
is  located  aftw  the  Claim  is  approved  for 
payment,  the  claimant  will  normally  be 
advised  of  his  or  her  option  to — 

(1)  Accept  any  or  all  of  the  items 
located  and  remit  the  amount  already 
allowed  for  such  items  to  the  United 
States.  In  certain  circumstances,  the 
claimant  will  not  have  an  option:  the 
Chief,  Personnel  Claims  and  Recovery 
Division.  USARCS  or  his  designee  can 
require  the  claimant  to  accept  any  or  all 
of  the  items  and  remit  the  amount 
allowed;  or 

(2)  Disclaim  in  writing  further  interest 
andHDwnbrafaip  intht  property  and 
retain  the  amount  apjptoved  for '  :^ 


payment.  If.  however,  the  approval-or 
settlement  authority  determines  that  any 
of  the  recovered  property  is 
substantially  different  in  quality,  price, 
or  value  from  the  property  claimed,  the 
approval  or  settlement  authority  may 
require  the  claimant  to  return  the 
amount  allowed  for  such  property  and 
accept  the  property. 

§536.177   Compaition  claiow. 

When  two  or  more  claims  arising  from 
the  same  incident  are,  by  reason  of 
difiierences  in  amoimts  within  the 
jurisdiction  of  different  approval  or 
settlement  authorities,  action  will  be 
withheld  on  these  claims  until  the 
authority  having  jurisdiction  over  the 
largest  claim  has  determined  that  the 
claims  arising  out  of  the  incident  are 
cognizable,  unless  the  claims  lesser  in 
amount  are  clearly  cognizable  and 
meritorious. 

1536.178    Emergency  partial  payments. 

(a)  Frequently  a  claimant  is  in 
immediate  need  of  funds  to  replace 
damaged  or  destroyed  property.  An 
emergency  partial  payment  up  to  $2,000 
is  authorized  under  the  following 
circumstances: 

(1)  A  hardship  situation  exists  that 
can  be  alleviated  by  providing 
immediate  funds  for  the  repair  or 
replacement  of  certain  property  lost  or 
damaged;  and 

(2)  A  claim  has  been  presented. 

(3)  The  approval  or  settlement 
authority  determines  that  the  claim  is 
clearly  payable  under  this  subpart,  in  an 
amount  exceeding  the  amount  of  the 
proposed  emergency  payment 

(b)  The  approval  or  settlement 
authority  can  approve  an  emergency 
partial  payment  on  any  claim  that  meets 
the  above  criteria.  If  the  adjudicated 
amount  exceeds  the  approval  or 
settlement  authority's  delegated 
monetary  amount,  pay  up  to  the 
delegated  amount  (less  the  emergency 
payment),  mark  the  outside  of  the  file 
"PRIORITY"  and  transfer  it  with  all 
documentation  (to  include  computer 
disk,  paper  screen  and  memorandum  of 
opinion)  to  the  next  higher  claims 
authority  for  additional  payment. 

(c)  Prior  to  making  any  emergency 
payment,  the  authority  approving  such 
payment  normally  will  obtain  an 
executed  partial  acceptance  agreement 
from  the  claimant  or  his  or  her 
representative.  Only  the  Chief. 
Personnel  Claims  and  Recovery 
Division.  USARCS  or  his  designee  can 
authorize  emergency  partial  payments 
above  $2,000.  The  autiiority  requesting 
an  emergency  partial  payment  above 
$2,000  caii  coordinate  teiephonically 
witii  USARCS. 


§536.179    Personnel  cWnw  memorandum. 

(a)  A  personnel  claims  memorandum 
of  opinion  will  be  included  in  the  file 
of  each  personnel  claim  disapproved: 
forwarded  for  adjudication,  disapproval, 
or  reconsideration:  or  forwarded  with  a 
recommendation  that  there  be  a 
deviation  bom  the  Allowance  List  or 
other  established  poUcy. 

(b)  A  personnel  claiins  memorandum 
of  opinion  will  be  signed  by  the  Claims 
jA.  It  will  be  routed  throu^  any 
intervening  settlement  authority, 
addressed  to  the  settlement  authority 
who  will  take  final  action  (for  example, 
a  disapproval  would  be  addressed  to  the 
SJA  of  an  area  claims  office,  and  a 
reconsideration  would  be  addressed  to 
die  Commander.  USARCS).  The 
memorandum  will  be  suffidently 
detailed  to  explain  fully  and  support  the 
action  taken  or  recommended.  (See  DA 
Pam  27-162.  paragraph  2-551  for  further 
instructions.)  It  will  be  arranged  as 
follows: 

(1)  Claimant's  name  and  address. 

(2)  Date  and  place  the  incident 
occurred  giving  rise  to  the  claim. 

(3)  Amount  of  claim,  the  date  it  was 
filed,  and  the  date  reconsideration  was 
requested. 

(4)  Subparts  the  claims  were 
considered  under,  and  a  brief 
description  of  the  incident  or  of  the 
issues  raised  by  the  claimant  on 
reconsideration. 

(5)  Facts. 

(6)  Opinion. 

(7)  Recommended  action. 

§536.180    Reconsideratioii. 

A  claim  will  be  reconsidered  under 
the  conditions  fisted  below. 
Reconsiderations  normally  require 
additional  investigation  and  review 
This  additional  information  will  be 
documented  in  the  file.  An  approval  or 
settlement  authority— 

(a)  May  always  reconsider  his  or  her 
action  if  the  original  action  was  in  error 
or  is  incorrect  based  on  new  facts.  This 
may  be  pursuant  to  either  a  claimant's 
oral  request  for  reconsideration  or  as  a 
result  of  any  post-settlement  review 
conducted  on  the  claims  file.  Note  that 
while  the  original  approving  or 
settlement  authority  may  consider  a 
claimant's  "oral"  request  for 
reconsideration,  claims  personnel 
should  advise  claimants  that  a  higher 
settlement  authority  will  not  act  on  an 
oral  request  until  the  claimant  presents 
it  in  writing  in  accordance  paragraph  (b) 
of  this  section.  The  basis  for  any  change 
will  be  reflected  in  the  file. 

(b)  Must  reconsider  a  claim  upon  the 
written  request  of  the  claimant  or 
someone  acting  on  his  Or  her  behalf.  The 
clairnaiitmust  clearly  state  the  feaual  or 
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legal  basis  for  relief.  Ho%vever,  the 
reconsideration  process  must  be 
considered  not  as  an  adversarial 
process,  but  rather  as  an  opportunity  for 
the  approval  or  settlemoit  authority  to 
continue  a  dialogue  with  the  claimant. 
Every  effort  should  be  made  to  develop 
the  daimant's  version  of  the  facts.  A 
claim  will  be  reconsidered  even  if  a 
settlement  agreement  has  been 
executed. 

(1)  The  original  approval  or 
settlement  authority  will  modify  the 
original  action  if  he  or  she  determines 
that  the  original  action  was  incorrect  or 
is  incorrect  based  on  new  evidence.  The 
basis  for  any  change  will  clearly  be 
reflected  in  the  file. 

(2)  A  successor  or  higher  approval  or 
settlement  authority  will  only  modify 
the  original  action  on  the  basis  of  fraud, 
substantial  new  evidence,  mistake 
(misinterpretation  )  of  law  or  regulation, 
or  an  error  in  calculation.  The  basis  for 
any  change  will  clearly  be  reflected  in 
the  file. 

(3)  An  approval  or  settlement 
authority  can  take  final  action  on  a 
request  for  reconsideration  if  he  or  she 
informs  the  claimant  in  writing  that  the 
claimant — 

(i)  Is  aware  of  the  right  to  have  the  file 
reviewed  by  USARCS;  and 

(ii)  Will  accept  the  additional 
payment  as  full  relief  on  the  claim;  and 

(iii)  Knows  that  if  the  offer  is  not 
satisfactory,  the  check  will  still  be 
issued  (and  can  be  cashed  without 
prejudicing  his  or  her  right  to 
reconsideration);  and 

(iv)  The  file  will  be  forwarded  to 
USARCS  for  final  review. 

(4)  If  the  approval  or  settlement 
authority  does  not  grant  additional 
relief,  or  the  claimant  does  not  wish  to 
accept  an  additional  payment  as  full 
relief,  or  the  claimant  does  not  respond 
by  the  suspense  date,  the  JA/claims 
attorney  will  fssue  any  offered  payment 
and  will  forward  the  claim  through  any 
intervening  area  claims  office  or 
command  claims  service  to  USARCS  for 
final  action.  As  an  exception,  the 
Commander  U.S.  Army  Claims  Service, 
Europe  (USACSEUR),  can  take  final 
action  on  any  reconsideration  request 
forwarded  there  by  a  subordinate  office 
so  long  as  it  does  not  involve  approving 
a  waiver  of  a  maximum  allowance.  The 
Commander,  USACSEUR,  will  include  a 
complete  copy  of  the  final  action  and 
will  forward  the  file  to  the  Commander, 
USARCS. 

(c)  The  approval  or  settlement 
authority  should  consider  60  davs  from 
the  settlement  date  a  reasonable  time  to 
either  submit  a  written  request  for 
reconsideration  or  provide  an  intent  to 
file  a  reconsideration  request.  The 


claimant  will  i 
notification  of  ( 
reconsideration  ] 
reccwnmended  ] 
filed  wiU  be  fo 
paragraph  (b)(4)}t 


Bive  Moitten 
is  time  limit  Any 
vhere  denial  is 

Buse  it  was  not  timely 
jirarded  according  to 

3f  this  section.  The 

Chief,  Bsrsonnei  Claims  and  Recovery 
Division  may  gr4nt  relief  on  untimely 
requests  for  reonsideration  on  the  basis 
of  substantial  now  evidence,  baud, 
mistake  of  law.  f  r  mathematical 
miscalculation.  In  appropriate 
situations,  he  mky  deny  relief  if  the 
filing  delay  precluded  acquiring 
additional  fiactsJ 

1536.181    Judgeiadvocate  procedures 
responsibilities,  j 

(a)  Reduction!  for  inaction.  (1)  The  JA 
will  ensure  that  J  When  a  demand  on  a 
carrier  or  other  mird  party  (other  than 
a  private  insurer  (see  paragraph  (a)(2)  of 
this  section)  is  required  (see  recovery 
from  third  party  and  the  claimant's 
failure,  absent  g(  od  cause,  to  provide 
notice  or  perfon  i  other  required  actions 
materially  prejufices  effective  recovery 
action  with  resp^  to  all  or  part  of  the 
loss,  the  amount  otherwise  allowable 
under  this  subpart  will  be  reduced  by 
the  amount  of  t^s  anticipated  recovery 
so  affected  on  an  item-by-item  basis. 

(2)  When  a  claimant  fails  to  provide 
timely  notice  to  perfect  a  claim  against 
his  or  her  private  insurer,  the  amount 
allowed,  absent  |ood  cause,  the  claim 
will  be  denied.  I|i  determining  whether 
a  claimant  has  g^od  cause  for  failing  to 
provide  timely  nptice  to  a  private 
insurer,  the  JA  vifcll,  in  addition  to  the 
considerations  i^  paragraph  (a)(3)  of  this 
section,  determi$e  whether  the  claimant 
(or  agent)  had  knowledge  of  the 
requirement  and  willfully  neglected  to 
provide  notice,  i  ee  §  536.170(f)  for  cases 
whereaclaiman  refuses  to  provide 
information  con<  eming  private 
insurance. 

-  (3)  Good  cause  is  determined  as 
follows: 

(i)  When  a  clai  nant  fails  to  provide 
timely  notice  to  i ;  carrier,  warehouse 
firm,  or  private  ii  isurer,  settlement  and 
approval  authoriiies  may  waive 
reduction  action  ibr  good  cause  only 
when  one  of  the  bllowing 
circumstances  di  meetly  contributed  to 
the  claimant's  fa  lure  to  give  timely 
notice: 

(A)  Officially  r  ;cognized  absence  (for 
example  TDY  an  1  off  post  training 
exercises)  resulti  ig  in  claimant's 
absence  from  official  duty  station  for  a 
significant  porticEi  of  the  notice  period; 

(B)  Hospitaliza  ion  of  claimant  for  a 
significant  portio  n  of  the  notice  period; 
or 


(C)  Substantiated  misinformation 
concerning  notice  requirements  given  to 
the  claimant  by  government  personnel. 

(ii)  Requests  tor  good  cause  waivers 
under  circumstances  other  than  those  in 
paragraph  (a)  of  this  section  may  be 
granted  only  be  the  Commander, 
USARCS,  or  designee. 

(4)  Prior  to  taking  reduction  action, 
the  JA  will  ensure  the  claimant  is 
provided  an  opportimity  to  explain  the 
circiunstances  of  his  or  her  failure  to 
take  appropriate  action,  and  that  the 
claim  file  is  dociunented  to  show  the 
claimant  was  afforded  this  opportunity 
and  the  result  provided.  The  chronology 
sheet  in  the  file  will  contain  an 
explanation  of  the  JA's  decision 
regarding  reduction  or  the  lack  thereof. 

(b)  Information  and  assistance  to 
claimants.  Claims  personnel  will — 

(1)  Furnish  the  necessary  claims 
forms  (DD  Form  1842  and  DD  Form 
1844)  to  any  individual  who  indicates, 
in  person  or  l^  letter,  that  he  or  she 
desires  to  be  compensated  for  loss  or 
damage  to  personal  property  incident  to 
service. 

(2)  Furnish  instructions  and  advice  as 
to  the  evidence  required  to  substantiate 
the  claim,  assist  in  the  completion  of 
claim  forms,  and  help  with  the 
procurement  of  evidence  in  support  of 
the  loss  and  the  amount  claimed. 

(3)  Assure  that  the  description  of  the 
items  and  the  damage  shown  on  DD 
Form  1844  are  sufficiently  detailed  to 
permit  verification  of  the  purchase  price 
and  replacement  price  or  repair  cost  of 
the  item  claimed. 

(4)  Inform  a  claimant  of  the  time 
limits  within  which  a  claim  must  be 
filed  in  ordo'  to  considered. 

(5)  Inform  all  claimants  that  they  must 
file  and  settle  with  their  private 
insurance  companies  before  the  ]A/ 
claims  attorney  will  approve  a  claim  for 
payment  under  this  subpart.  Claimants 
who  state  they  have  no  insurance  will 
be  asked  to  certify  that  fact  and  the 
written  statement  will  be  included  in 
the  claim  file.  The  claimant  will  be 
required  to  submit  proof  of  final  action 
by  the  insurer.  Claims  perscnmel  will 
examine  each  claim  after  an  insurance 
settlement  and  determine  if  prior 
settlement  by  the  insurer  (including 
excess  valuation  coverage)  is  more 
advantageous  to  the  claimant.  A  claims 
JA/attomey  may  decide  to  approve  a 
claim  for  payment  under  this  subpart 
vnthout  a  claimant  first  settling  with  his 
or  her  insurance  in  exceptional  cases 
where  an  insurance  company 
improperly  refuses  to  pay  a  claim  or  the 
JA  determines  the  claimant  has  good 
cause  (see  §  536.181(a)  (2)  and  (3). 

(6)  Advise  a  claimant  to  notify  the  )A 
of  any  offer  of  settlement  or  denial  of 
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liability  by  any  diird  patty,  and  to 
secure  the  JA's  written -consent  before 
executing  a  release  or  acceptance  of  any 
such  offer 

(7)  Take  an  active  and  continuing  role 
m  publicizing  claims  information  to 
soldiers  and  their  families. 

(c)  Other  actions.  The  JA  will  ensure 
that— 

(1 )  DD  Form  184GR  is  dispatched  to 
the  appropriate  third  party  within  75. 
days  of  delivery  of  goods,  that  a  copy  of 
the  DD  Form  1840  and  1840R  is 
dispatched  to  the  destination 
transportation  office,  in  appropriate 
cases,  and  that  a  signed  and  dated  copy 
is  maintained  and  incorporated  into  any 
claun  filed.  (See  DA  Pam  27-162, 
paragraph  2-55.) 

(2)  The  servicing  transportation  office 
IS  directed  to  inspect  damaged  property 
m  appropriate  cases.  (See  DA  Pam  27- 
162,  paragraph  2-41). 

(3)  The  DD  Form  1844  is  completed 
(amount  allowed  column,  remarks 
column,  and  w^ere  appropriate,  either 
or  both  columns  for  exceptions)  prior  to 
settling  the  claim. 

(4)  All  documents  written  in  a  foreign 
language  are  translated  into  &iglish, 
either  verbatim  or  in  summarized  form.  • 

(5)  Unearned  freight  charges  are 
deducted  for  {O'operty  whi(£  carriers 
lose  or  irreparably  damage.  (See  DA 
Pam  27-162,  paragraph  3-27.) 

(6)  A  claims  office  representative  will 
periodically  attend  local  transportation 
office  outbound  briefings  to  ensure  that 
appropriate  information  is  being 
disseminated  to  soldiers. 

(7)  Inspection  by  claims  office 
personnel  are  conducted  in  appropriate 
cases  (large  claim,  reconsideration, 
fraudulent  claim)  and  incorporated  into 
the  file. 

(d)  Financial.  The  JA  will  properly 
manage  claims  funds.  This  includes— 

(1)  On  a  monthly  basis,  reconcile 
recovery  accoimts  with  the  servicing 
finance  and  accounting  office  (FAO)  to 
msure  moneys  are  being  properly 
deposited  into  the  correct  account: 

(2)  On  a  monthly  basis,  reconcile 
expenditure  accounts  with  the  servicing 
FAO  to  ensure  that  FAO  expenditures 
match  claims  office  expenditures;  and 

(3)  Ensuring  expenditures  are  from 
current  fiscal  year  accounts. 

§536.182    Finality  of  settlement 

Except  as  provided  in  §  536.180(b). 
the  settlement  of  a  claim  is  final  and 
conclusive  for  all  purposes  (31  U.S.C. 
3721  (k)). 

Recovery  From  Third  Party 

§536.183    Scope. 

(a)  The  Army  Carrier  Recovery 
Program  involves  the  supervising  and 


pursuing  of  administrative  settlements 
of  all  claims  in  favor  of  the  Government 
against  third  parties  arising  bom  claims 
settled  under  the  preceding  sections  of 
this  subpart.  The  Program  includes 
making  and  issuing  policies, 
procedures,  and  instructions  pertaining 
to  recovery  action. 

(b)  The  term  third  parties  as  used  in 
this  section,  refers  to  all  types  of 
contractors,  carriera,  and  insurers  of 
personal  property. 

{536.184   Duties  and  responsMlitiea. 

(a)  Field  claims  approval  and 
settlement  authorities  are  responsible 
for  local  implementation  of  the  Army 
Carrier  Recovery  Program  and  will 
ensure  that — 

(1)  Proper  notice  is  provided  to  third 
parties  (see  DA  Pam  27162,  paragraph 
2-55), 

(2)  Claims  are  processed  so  that 
relevant  time  limitations  on  pursuing 
recovery  demands  are  met,  partictilarly 
the  6-year  statute  of  limitations  set  forth 
in  28  U.S.C.  2415(a).  In  overseas  areas, 
statute  of  limitations  relevant  to  locally 
procured  tenders  and  contracts  willJtte 
observed. 

<3)  Servicing  transportation  offices 
provide  supporting  dociunentation  and 
perform  necessary  inspections  in  a 
timely  manner. 

(4)  Claims  files  include  complete, 
legible  docimientation  needed  to 
support  recovery  action,  including  a 
copy  of  the  itemized  breakdown 
prepared  by  the  claimant's  insurer  when 
appropriate. 

(5)  Third  party  liability  is  correctly 
calculated  in  accordance  with  DA  Pam 
27-162,  chapter  3,  and  is  reflected  on  all 
copies  of  the  DD  Form,  1844. 

(6)  Written  demands  for 
reimbursement  are  prepared  against 
appropriate  third  parties,  and  demands 
are  dispatched  locally  or  forwarded  for 
centralized  recovery  within  30  days  of 
settlement  (see  §536.196).  If  this  30-day 
standard  is  not  met  or  no  demand  is 
prepared  because  liabifity  will  not  be 
pursued,  claims  personnel  will  explain 
the  basis  for  this  on  the  claims 
chronology  sheet.  Note,  however,  that 
files  will  not  be  forwarded  for 
centralized  recovery  prior  to  the  21st 
day  after  settlement  in  order  to  afford 
the  claimant  an  opportunity  to  request 
reconsideration. 

(7)  Unearned  freight  letters  are 
prepared  when  required  by  DA  Pam  27- 
162,  paragraph  3-27,  and  are  either 
included  in  files  forwarded  for 
centralized  recovery  or  are  dispatched 
locally  after  settlement  with  the  carrier. 

(8)  Settlement  offers  from  third  parties 
are  accepted  or  rejected  within  30  days 
of  receipt.     , 


(9)  Chedcs  received  are  kept  in  a 
locked  container  in  accordmice  with  AR 
37-103,  and  are  hand-carried  to  the 
servicing  finance  and  accounting  office 
within  24  houra  of  acceptance. 

(10)  Claims  files  for  which  a  third 
party  fails  to  satisfy  its  Uability  are 
forwarded  to  USARCS  or  to  contracting 
officers  for  offset  as  appropriate  (see  DA 
Pam  27-162,  paragraph  3-26). 

(11)  Include  demand  packets  for  all 
claim  files  forwarded  to  USARCS  due  to 
incidents  of  bankruptcies. 

(b)  The  Commander.  USARCS,  is 
responsible  for  the  general 
administration  of  the  Army  Carrier 
Recovery  Program  and  for  the  Army 
Centralized  Recovery  Program.  The 
Conunander.  USARCS,  will  ensure  that 
field  claims  offices  comply  with 
paragraph  (a)  of  this  section,  and  will 
also  ensure  that — 

(1)  Demands  for  reimbursement 
received  for  centralized  recovny  are 
reviewed  for  correctness  and  dispatched 
within  7  days  of  receipt. 

(2)  Within  30  days  of  receipt,  checks 
matched  to  files  are  accepted  and  hand- 
carried  to  the  servicing  fiance  and 
accounting  office  (within  24  hours  of 
acceptance)  or  are  rejected  and  returned 
to  the  third  party. 

(3)  Checks  which  cannot  be  matched 
to  files  are  recorded  and  kept  in  a 
locked  cabinet  in  accordance  with  AR 
37-103. 

(4)  Unearned  freight  letters  are 
dispatched  after  settlement  with  the 
carrier. 

(5)  OfiBset  action,  or  other  collection 
action  as  appropriate,  is  initiated  against 
any  carrier  or  other  third  party  that  fails 
to  satisfy  its  liabiUfy. 

(6)  Field  claims  offices  are  promptly 
directed  to  forward  files  of  bankrupt 
third  parties  to  USARCS  to  protect  the      • 
Government's  interests. 

(7)  Records  are  maintained  of 
nontemporary  storage  contractors  who 
default  on  their  contractual  obligations, 
and  of  incidents  that  occur  in 
nontemporary  storage  warehouses,  in 
order  to  pursue  liability  as  appropriate. 

(c)  The  Chief,  U.S.  Army  Claims 
Service.  Europe,  and  the  Chief.  U.S. 
Armed  Forces  Claims  Service,  Korea, 
wfll— 

(1)  Assume  the  responsibilities 
outlined  in  paragraphs  (b)(1)  through 
(b)(5)  of  this  section  on  claims 
forwarded  for  European  or  Korean 
centralized  recovery  (see  DA  Pam  27- 
162,  par^raph  3-2'2),  except  that  offset 
actions  requiring  action  by  DFAS  will 
be  forwarded  to  USARCS. 

(2)  Review  each  POV  shipment  file 
forwarded  for  recovery  action  against 
the  European  inland  carrier  for  potential 
Uability  within  45  days  of  receipt.  If 
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negotiation  with  a  POV  contractor 
result  in  an  impasse,  USACSEUR  will 
arrange  for  dispatch  of  a  contracting 
officer's  final  decision  within  30  days. 

I538.1SS   Datormination  of  liability. 

A  prima  bde  case  against  a  third 
party  is  established  when  evid«ice 
shows  delivery  of  an  item  in  good 
condition  to  the  third  party,  return  of 
the  items  in  a  damaged  condition  or 
non-return,  and  the  amount  of  damage 
or  loss. 

S536.188   Exclusions  of  liability. 

The  third  party  is  not  always  held 
responsible  even  though  a  prima  facie 
case  is  estabUshed.  The  burden  of  proof 
will  be  on  the  third  party  to  show  that 
loss  or  damage  was  caused  by  one  of  the 
excepted  conditions  that  relieves  it  of 
liability.  TTie  following  exceptions 
emph^ize  or  add  to  conditions  stated  in 
the  various  third  party  rate  tenders: 

(a)  Inherent  vice  of  the  article.  To  be 
used  as  an  exclusion  of  Uabihty,  the 
third  party  must  establish  not  just  the 
general  tendency  of  an  item  to  be 
damaged  in  transit,  but  that  the  damage 
was  due  solely  to  that  propensity. 

(b)  Infestations  by  mollusks, 
arachnids,  crustaceans,  parasites,  or 
other  types  of  pests,  fumigation,  or 
decontamination  when  not  the  fault  of 
the  third  party. 

(c)  Preexisting  damage  indicated  on 
the  inventory. 

(d)  Mechanical  failure  of  an  appliance 
unless  there  is  evidence  of  external 
damage  or  imless  it  can  be  clearly 
shown  that  the  mechanical  failure  was 
caused  by  the  third  party. 

(e)  Loss  or  damage  that  occurs  while 
the  shipment  was  in  the  ciistody  and/or 
control  of  the  Government. 

(f)  Any  item  for  which  timely  notice 
has  not  been  provided  to  the  third  party. 

(g)  Any  loss  or  damage  not  presented 
to  the  third  party  within  the  6  year 
statute  of  limitations  for  filing  claims. 

S536w187    Limits  of  liability. 

(a)  Carriers.  (1)  Liability  of  Through 
Government  Bill  of  Lading  (TGBL)  or 
hitemational  Through  Government  Bill 
of  Lading  (ITGBL)  carriers  for  household 
goods  shipments  is  as  stated  on  the 
GBL.  The  TGBL  carrier  may  be  liable  for 
the  full  depreciated  value  of  the  claim 
or  the  current  replacement  cost  of  items, 
without  application  of  depreciation,  if 
the  owner  purchaaed  replacement  cost 
protection  (RCP),  also  known  as  "full 
replacement  protection".  (See  OA  Pam 
27-162.  paragraph  2-51.)  For  the 
purpose  of  computing  weight,  each 
piece  or  package  shipped  constitutes 
one  article.  Any  artic^  taken  apart  or 
"knocked  down"  for  handling 


(See  DA  Pam  27-1 

(3)  Liability  of 

carriers  of  hoi 


constitutes  one  Article.  Individual  article 
weights  are  Ustefl  in  the  Joint  Military- 
hidustry  Table  of  Weights  in  DA  Pam 
27-162.  Table  Gf  1. 

(2)  Liability  oitlTGBL  carriers  for  hold 
baggage  shipments  (Codes  7.  8,  and  J)  is 
normally  60  cents  per  pound  times  the 
gross  weight  pericontainer  (or  ciurrent 
contract  liabilit)^.  Excess  valuation  or 
RCP  is  not  availtple  on  such  shipments. 
fl62.  paragraph  3-11.) 
domestic  freight 
iold  goods  shipments 
is  generally  stated  to  be  10  cents  per 
pound  per  article  on  the  GBL.  Excess 
valuation  or  RCP  is  not  available  on 
such  shipments.  For  the  purpose  of 
computing  weigl^t  under  this  type  of 
shipment,  each  pecked  item  (such  as  a 
dish)  constitutes  one  item  or  article. 
(Also  see  DA  Pai^  27-162,  paragraph  3- 
15.)  I 

(4)  LiabiUty  of  commercial  airUnes  is 
stated  on  the  GBIL  Excess  valuation  or 
RCP  is  not  available  on  such  shipments. 
(See  DA  Pam  27-1162,  paragraph  3-17.) 

(b)  Nontemportry  storage  (NTS) 
contnctors.  The  Contract  for  storage  of 
household  goods  lis  the  Basic  Ordering 
Agreement,  whicfc  is  governed  by  DOD 
4500.34-R.  chaplfer  2-1.  Under  this 
agreement  (DOD  #500.34-R,  appendix 
H).  an  NTS  conb^ctor  is  hable  for  a 
maximiun  of  SSOjOO  per  inventory  line 
item.  (As  an  excei)tion  to  this  rule,    • 
regardless  of  the  ^vay  a  schrank  is  hsted 
on  the  inventory,  only  one  charge  of 
$50.00  can  be  apilied  when  hability  is 
calculated.)  The  dontractor  may  be 
liable  to  the  full  ictent  of  the  declared 
value  if  the  owner  purchased  an 
insurance  policy  nrom  the  warehouse 
firm.  No  liability  can  be  pursued  against 
the  NTS  contractor  when  goods  are 
given  out  to  a  carfier  unless  an 
exception  sheet  vtas  prepared  by  the 
carrier  showing  a4y  differences  as  to 
shortages  or  overages  or  the  ccmdition  of 
items.  The  exception  sheet  must  be 
signed  and  dated  by  a  representative  of 
the  warehouse  to  be  valid. 

(c)  Packing  andcontainerization 
contractors.  A  loc  d  contractor  is  liable 
for  loss  or  damagt  in  the  amoimt  of  60 
cents  per  pound  [pr  current  contract 
liability)  times  the  weight  per  article  as 
stated  in  the  liability  clause  of  the 
contract.  Each  shipping  piece  or 

i  one  article.  Excess 
not  available  on 


package  constitut^ 
valuation  or  RCP  i 
such  shipments, 
(d)  Mooile  homJ 


carriers.  Liability  is 
governed  by  the  aiplicable  rate  tariff, 
rate  tender,  decland  valuation,  or 
personal  property  government  bill  of 
lading  (PPGBL)  asfstated  in  DOD 
4500.34-R,  appendix  E,  and  generally  is 
the  fiill  cost  of  rep  lirs  for  damage 
inciirred  during  tr  insit.  In  addition  to 


the  exchisians  listed  in  paragraph  11- 
26,  a  mobile  home  carrier  is  excused 
from  habihty  when  the  carrier  has 
introduced  substantial  proof  that  a 
latent  structural  defect  ((me  not 
detectable  during  the  carrier's 
preliminary  inspection)  caused  the  loss 
or  damage. 

(e)  Liabihty  limit.  Except  for  claims 
involving  mobile  home  carriers,  excess 
valuation  or  RCP,  the  liability  of  any 
third  party  is  limited  to  the  lease 
amount  of  the  following: 

(1)  Weight  liability  or  NTS  inventory 
line  item  maximum. 

(2)  Amount  paid  by  DA. 

(3)  Depreciated  value  of  an  item  (if  the 
third  party  bases  an  offer  of  settlement 
on  the  Joint  Military /Industry 
Depreciation  Guide  in  DA  Pam  27-162, 
appendix  G,  Table  G-2.) 

§536.188    Settlefflent  procedures  in 
recovery  actions. 

(a)  Offers  of  settlement  An  offer  of 
settlement  or  tender  of  payment  from  a 
third  party  should  be  carefully 
examined  giving  due  regard  to  all 
factors  involved.  When  such 
consideration  shows  the  offer  or  tender 
to  be  appropriate,  it  may  be  accepted. 
When  the  oBa  or  tender  does  not 
appear  appropriate,  furthw 
correspondence  should  be  initiated  with 
the  third  party  to  clarify  the  issues. 

(b)  Prior  acceptance  of  settlement  by 
owner.  DA  is  not  bound  by  the  owner's 
acceptance  of  a  setUement  from  a  third 
party  where  the  acceptance  was 
procured  through  baud,  duress, 
collusion,  mistake  of  fact,  or 
misrepresentation.  In  such 
cinnunstances.  when  a  claim  is  filed,  all 
correspondence  with  the  third  party 
must  be  included  in  the  file  and  further 
recovery  action  should  be  taken  where 
the  prior  settiement  is  inadequate. 

(c)  EstabUshment  of  timely  notice.  (1) 
Handled  by  one  third  party  only.  Where 
one  third  party  had  responsibihty  for 
the  shipment  from  pickup  to  delivery, 
written  exceptions  on  DD  Form  1840 
(Notice  of  Loss  or  Damage)  is  evidence 
that  items  in  the  shipment  were  lost  or 
d«naged  when  delivered.  However,  a 
clear  delivery  receipt  (DD  Form  1840)  is 
only  prima  fade  evidence  of  good 
delivery  and  may  be  rebutted  by 
submission  ofOD  Form  1840R,  listing 
all  later  discovered  loss  or  damage.  The 
DD  Fwrn  1840R  must  be  dispatched 
with  75  days  of  delivery;  the  date  of 
dispatch  is  the  controlling  date. 
However,  the  normal  75-day  limit  for 
reporting  additional  damage  on  DD 
Form  1840R  may  be  extended  by  the 
claimant's  hospitalization  or  officially 
recognized  absence  under  the  Joint 
Military-Industry  Agreement  on  Loss 
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and  DamagB  Rules  (DA  Pam  27-162, 
appendix  E,  sec  D).  Implementation 
dates  for  the  use  of  this  form  and  details 
regardmg  its  itee  are  found  in  DNA  Pam 
27-162,  paragraph  3-4.  On  claims  for 
household  goods  delivered  prior  to 
these  implementation  dates,  timely 
notice  is  established  by  exceptions 
noted  at  delivery  on  D  Form  619-1 
(Statement  of  Accessorial  Services 
Performed),  or  on  the  inventory  if  dated 
and  signed  by  a  representative  of  the 
third  party.  Timely  notice  also  includes 
DD  Form  1840,  or  a  letter  or  other 
document  noting  loss  or  damage 
dispatched  to  the  third  party  within  45 
davsofdehvery 

(2)  Handled  by  two  or  more  third 
parties.  Each  time  custody  of  the 
property  changes  hands,  the  inventory 
will  be  annotated  to  show  any  overage, 
shortage,  and  damage  foimd.  In  the  case 
of  pickup  by  a  carrier  from  a  NTS 
contractor,  an  exception  sheet  must  be 
prepared  and  be  acknowledged  by  the 
warehouse  firm  to  reflect  any  changes  in 
the  condition  of  the  goods. 

§536.189   Payment  to  the  daimant  beyond 
the  statutory  limit 

When  payment  of  the  statutory  limit 
is  made  on  a  claim  determined  to  be 
meritorious  in  a  greater  amount  after  the 
application  (rf  individual  and  category 
maximum  allowances,  USARCS  will 
apply  amoimts  recovered  from  a  carrier 
or  contractor  to  compensate  the 
claimant  to  the  extent  of  the  difference 
between  the  statutory  limit  and  the 
amoimt  that  would  have  been  paid  but 
for  the  statutory  limit.  However,  when 
an  insurer  has  paid  any  portion  of  the 
value  of  the  items  involved.  USARCS 
will  apply  the  procedure  in 
§  536.190(b).  Any  additional  recovery 
monies  available  will  be  paid  out  under 
536.190(b).  if  applicable. 

§536.190   Reimbursements  to  claimants 
and  insurers  from  money  received. 

USARCS  is  responsfl>Ie  for  pursuing 
recovery  on  all  claims  paid  under  this 
subpart  that  involve  payment  of  the 
statutory  limit  increased  released 
valuation  purchased  by  the  member, 
replacement  cost  protection,  and/or 
private  insurance.  When  forwarding 
Uiese  files  to  USARCS.  the  field  office 
should  identify  them  by  writing  in  red 
on  the  front  upper  left  comer  of  the  file. 

IRV."  "RCP."  or  "STATUTORY 
LIMIT  •• 

(a)  Reimbursement  to  a  claimant 
Only  USARCS  may  r^mburse  claimants 
on  files  whidi  are  required  to  be 
forwarded  to  USARCS  k»  centralized 
recovery  In  cases  wfame  a  JA/daims 
attorney  allowed  payment  of  &claiffi 
before  settling  w^  private  insuranoei  a  - 


command  claims  service,  area  claims 
office,  or  claims  processing  office  with 
approval  authority  may  always  make  a 
supplemental  payment  to  a  claimant 
when  the  claimant's  private  insurer  paid 
more  on  an  item  than  did  the 
Government.  If  a  claimant  has  not  been 
fully  compensated,  he  or  she  can  receive 
a  supplemental  payment  up  to  the 
adjudicated  value  of  the  claimant's  loss 
under  the  following  circumstances: 

(1)  When  the  adjudicated  value  of  the 
loss  on  an  item  exceeds  an  item  or 
category  maximum  and  the  amount 
collected  exceeds  the  amount  paid  on 
the  claim,  the  claimant  will  be  paid  the 
adjudicated  value  to  the  extent  that  the 
amount  recovered  exceeds  the  amount 
paid. 

(2)  When  the  adjudicated  value  of  the 
loss  on  an  item  exceeds  an  item  or 
category  maximum  and  the  claimant  has 
purchased  increased  valuation 
protection  or  other  depreciated  value 
coverage,  the  claimant  will  be  paid  up 
to  the  amount  of  the  additional  coverage 
to  the  extent  that  this  does  not  exceed 
the  adjudicated  value  on  that  item  or 
category. 

(3)  When  the  value  of  the  loss  on  an 
item  exceeds  DA's  payment  and  the 
claimant  has  purchased  RCP,  the 
claimant  will  be  paid  up  to  the  amount 
of  the  additional  coverage  to  the  extent 
that  this  does  not  exceed  the  value 
determined  for  that  item. 

(b)  Reimbursement  to  insurers  by 
USARCS  only.  When  a  claimant  has 
purchased  an  insurance  policy  covering 
the  shipmentor  storage  of  property  and 
the  insuirance  company  pays  any 
portion  of  the  value  of  items  lost  or 
damaged,  the  insurance  company  is 
entiUed.  to  the  extent  of  its  payment,  to 
reimbursement  of  a  pro  rata  share  of  the 
amount  recovered  on  such  items. 

(c)  Reimbursement  of  recovery  money 
to  a  carrier,  warehouse  or  contractor.  If 
a  claims  ofiice  at  contracting  office 
determines  that  recovery  or  offset 
against  a  carrier,  contractor  or 
warehouse  was  improper,  the  claims 
office  will  forward  a  request  (with 
appropriate  justification)  to  the  Chief, 
Personnel  Claims  and  Recovery 
Division,  USARCS,  who  will  authorize 
a  refund  as  necessary. 

§536.191    Recovery  actioa  against  a 
claimant 

A  claimant  is  entiUed  to  the  benefit  of 
any  additional  coverage  purchased 
(such  as  private  insurance,  excess 
valuation,  or  RCP)  on  an  item-by-item 
basis  as  described  in  DA  Pam  27-162. 
pera^q)h  2-50.  If  a  claimant  is 
cranpensated  by  a  third  party  on  an  item 
and  is  alao  orunpensated  by  DA 
pursuant  to  this  subpart  the  claimant  i» 


entitled  to  retain  only  the  portion  of  the 
payment  that  represwuts  the  total 
adjudicated  value  of  the  item,  without 
regard  to  a  limitation  on  payment  due 
to  application  of  a  maximum  allowance. 
If  a  claimant  is  compensated  twice  and 
the  tot^ exceeds  the  amount  the 
claimam  is  entitled  to  retain,  prompt 
action  to  recover  the  excess  will  be 
taken  in  accordance  with  DA  Pam  27- 
162,  paragraph  2-55m. 

§536.192    Claims  arising  from  packing  and 
containertzation  contract  shipments. 

Field  claims  offices  will  process  to 
completion  recovery  actions  on  all 
packing  and  containerization  contract 
shipments  against  the  delivering 
contractor  unless  private  insurance  is 
involved.  (See  §536.190.) 

§S3g-iy   Claims  caused  by  stevedoring 
contractors. 

(a)  The  "LiabiUty  and  Insurance" 
clause  used  in  stevedoring  and  related 
services  contracts  provides  in  pertinent 
part  that  the  contractor  is  liable  to  the 
Government  for  loss  or  damage  to 
personal  property  (including  POV's). 
caused  in  whole  or  in  part,  by  his  or  her 
n^Iigence  or  fault  and  that  the  amount 
determined  by  the  contracting  oHicer 
will  be  withheld  from  payments 
otherwise  due  the  contractor. 

(b)  Claims  offices  processing  claims 
against  the  Government  under  this 
paragraph  for  loss,  damage,  or 
destruction  of  personal  property  of  any 
kind  (including  POV's)  caused  in  whole 
or  in  part  by  the  negligence  of  a 
contractor  will,  when  final  recovery 
action  is  complete,  forward  the  claim 
file  directly  to  the  Commander, 
USARCS.  Claims  offices  processing  a 
claim  involving  a  POV  will  obtain  an 
affirmative  statement  from  the  claimant 
as  to  whether  settiement  is  also  being 
processed  directly  with  the  contractor  or 
has  already  been  received  from  the 
contractor.  Normally,  a  settlement  with 
the  contractor  bars  further  claim  against 
the  Government.  (But  see  §  536.186(b).) 
The  procedures  for  processing  POV 
recovery  actions  against  stevedores  are 
in  §536.195. 

§536.194    Claims  arising  from  intrs-theatar 
shipments. 

Unless  priyate  insiuanceor  payment 
of  the  statutory  limit  is  involved  (see 
§536.190)— 

(a)  Recovery  action  under  a  European 
intra-theater  tender  or  a  delivering 
direct  procurement  method  contract 
will  be  assembled  and  forwarded  to  U.S. 
Army  Claims  Service.  Europe.  APO  AE 
09166-5346. 

(b)  Recovery  action  under  a  Korean 
intra-theater  tender  er  a  delivering 
direct  procurement  method  contoact 
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will  be  assembled  and  forwarded  to  U.S. 
Armed  Forces  Oaims  Service.  Korea, 
APO  SF  96301  AP  96205-0084. 

(c)  Other  recovery  action  against  a 
delivering  third  party  not  involving 
shipment  under  a  Through  Government 
Bill  of  Lading  will  be  processed  by  the 
field  claims  ofBce  to  completion  in 
accordance  with  DA  Pam  27-162, 
chapter  3. 

SS36.195    Claims  against  ocean  carriers. 

No  demand  will  be  made  directly  on 
an  ocean  carrier  operating  under  a 
Military  Sealift  Command  contract  by 
individual  claimants  or  by  field  claims 
offices. 

(a)  POVs. 

(1)  Payment  less  than  $100.  A  POV 
shipment  file  will  be  closed  and  no 
recovery  action  taken  when  the  amount 
paid  for  the  damage  is  less  than  $100. 
However  any  file  involving  loss  of  items 
from  vehicles  will  continue  to  be 
processed  regardless  of  the  amount 
paid. 

(2)  Payment  firom  $100-$1.999.  For 
POV  claims  paid  for  any  amount 
between  $100  and  $1,999,  and  if  there 
is  evidence  of  ocean  carrier  liability,  the 
entire  claim  file  will  be  forwarded  to 
Military  Sealift  Command,  Atlantic,  by 
transmittal  letter  prepared  in  the  format 
shown  in  DA  Pam  27-162,  figure  3-18. 
However,  if  there  is  evidence  of  liabihty 
attributable  to  the  inland  shipment  of 
POVs  in  Europe,  the  entire  claim  file 
will  instead  be  forwarded  to  the  U.S. 
Army  Claims  Service,  Europe,  ATTN: 
AEUTN-PCR,  APO  AE  0916^5346. 

(3)  Payment  $2,000  or  more. 

(i)  Non-European  claims  offices.  If  the 
amount  paid  on  a  POV  shipment  claim 
is  $2,000  or  more,  or  if  it  appears  that 
the  POV  was  dropped  or  was 
mishandled  severely  in  shipment, 
claims  personnel  will  prioritize 
recovery  action  and  handle  the  larger 
claims  first.  Claims  personnel  will — 

(A)  Assert  a  demand  against  the 
responsible  contractor  if  an  outport 
contractor,  stevedore,  or  inland 
transporter  damaged  the  vehicle;  or 

(B)  Forward  the  claim  to  USACSEUR 
for  recovery  if  the  damage  occurred 
while  the  POV  was  in  the  custody  of  a 
European  outport,  stevedore,  or  inland 
shipment  contractor;  or 

(C)  Close  the  file  and  forward  it  for 
retirement  if  the  POV  was  damaged 
while  in  the  custody  of  government 
personnel;  or 

(D)  Forward  the  claim  to  the  Military 
Sealift  Command  if  the  damage 
occurred  while  the  vehicle  was  in  the 
custody  of  the  ocean  carrier  (ship)  or  if 
claims  personnel  cannot  determine 
where  the  damage  occuired. 
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(ii)  Europeail  claims  offices.  If  the 
amoimt  paid  oli  a  POV  shipment  rlaim 
is  $2,000  or  m^,  claims  personnel  will 
prioritize  assembly  of  the  file  and  will 
forward  it  to  UBACSEUR  for  recovery 
action  21  days  after  the  claim  is  paid. 

(bj  Personal  property  other  than 


vehicles  (for  e 
goods).  After 
involving  pe 
POVs,  the  en 
forwarded,  in 
Commander, 
action  as  appr 


tpl^,  household 
lyment  of  a  claim 
mal  property  other  than' 
re  claim  file  will  be 
jupUcate,  directly  to  the 

>ARCS,  for  recovery 

)riate. 

Blized  recovery  program 


§536.196    Cmt 
procedures. 

After  settlement  of  a  claim  under  this 
subpart  (inclumng  direct  procurement 
method  (DPM)  br  intra-theater 
shipments  (onl^  if  private  insurance  is 
involved),  and  ell  mobile  home  claims), 
requiring  centralized  recovery 
termined  by  the 
iARCS,  the  office  paying 
•rward  the  file  to 
30  days.  (See  also 
1  such  claims  where 
is  anticipated  will 
documentation  and  will 
be  assembled  at  described  below. 

(a)  The  following  documents  will  be 
affixed  to  the  letft  inside  cover  (opposite 
complete  name  and  file 
lant)  in  descending 


processing  as 
Commander, 
the  claim  will 
USARCS  withii 
§536  184(a).) 
recovery  actior 
include  legible! 


the  side  bearin 
number  of  clai 
order: 

(1)  First.  An 


jnsealed  envelope 
addressed  to  the  appropriate  third  party 
along  with  the  iemand  packet  which 
should  include  the  following 
documents:       ' 

(ij  Original  DD  Form  1843  (Demand 
on  Carrier/Conttactor).  (See  DA  Pam  27- 
162,  paragraph  1-20). 

(ii)  Copy  of  D  D  Fonn  1164  (Service 
Order  for  Persoi  lal  Property)  if 
applicable. 

(iii)  Copy  of  I  D  Form  1844.  (See  DA 
Pam  27-162.  pa  ragraph  3-19.) 

(iv)  Copy  of  E  D  Form  1841 
(Government  In  spection  Report)  if 
available. 

(v)  Copies  of  j  11  repair  estimates. 

(vi)  Copies  ofiall  other  supporting 
documents  deemed  appropriate. 

(vii)  Copy  of  BD  Form  1840/1840R. 

(2)  Second.  If  ppplicable,  an  imeamed 
freight  packet  consisting  of  the  original 
letter  requesting  deduction  of  unearned 
freight  charges  with  a  copy  of  the  GBL, 
DD  Form  1843,  i  md  DD  Form  1844 
attached  thereto , 

(3)  Third.  Cop  y  of  DD  Form  1843. 

(4)  Fourth.  If)  pplicable,  GBL  and/or 
DD  Form  1164. 

(5)  Fifth.  Doci  ments  of  timely  notice 
as  described  in  4  536.188(c). 

(6)  Sixth.  DD  'orm  1844. 

(7)  Seventh.  Ii  applicable.  DD  Form 
1841. 


(8)  Eighth.  Repair  estimates,  paid 
bills,  replacement  costs,  appraisals,  and 
so  forth. 

(9)  Ninth.  Any  other  documents 
appropriate  to  support  the  claim  against 
the  third  party. 

(10)  Tenth.  Locally  approved  or 
adopted  chronology  sheets  will  be  the 
last  document  attached  to  the  left  inside 
cQverofthefile. 

(b)  The  following  documents  will  be 
affixed  to  the  right  inside  cover  in 
descending  order: 

(1)  First.  AH  remaining  copies  of  the 
DA  Form  3  (Individual  Claims  Data 
Report)  (except  the  organizational  file 
copy  retained  by  the  forwarding  claims 
office),  or  a  print-out  of  the  automated 
Individual  Claims  Report,  as  applicable. 

(2)  Second.  A  copy  of  the  letter  to 
USAFAC  requesting  deduction  of 

unearned  freight  charges,  if  applicable. 

(3)  Third.  Certified  copy  of  the 
voucher  from  the  servicing  finance  and 
accounting  office,  showing  the  amount 
paid  the  claimant. 

(4)  Fourth.  DD  Form  1842. 

(5)  Fifth.  If  applicable,  paperwork 
regarding  private  insurance  settlements. 

(6)  Sixth.  All  inventories. 

(7)  Seventh.  All  other  documents, 
such  as  request  for  exception  sheet, 
orders,  tum-in  slips,  witness  statements 
and  correspondence. 

(c)  See  DA  Pam  27-162.  paragraph  3- 
21 .  for  further  guidance. 

§536.197   Offset  actions. 

(a)  Offset  actions  against  GBL  carriers. 
Only  USARCS  may  process  offset 
actions  against  GBL  carriers.  (See  DA 
Pam  27-162,  paragraph  3-26.) 

(b)  Of^t  actions  against  NTS 
contractors.  When  an  NTS  contractor  is 
liable  and  a  satisfactory  settlement 
cannot  be  reached,  the  claims  office  will 
forward  the  file  to  the  Regional  Storage 
Management  Office  (RSMO)  responsible 
for  administering  the  Basic  Ordering 
Agreements  for  storage  in  that 
geographic  area.  (See  DA  Pam  27-162. 
paragraph  3-26.) 

(c)  Offset  against  packing  and 
containerization  contractors.  When  any 
claims  office  determines  that  a  packing 
and  crating  contractor  is  liable  and  a 
satisfactory  settlement  cannot  be  made, 
a  copy  of  the  complete  claim  file  will  be 
forwarded  by  letter  to  the  local 
contracting  office  administering  the 
contract,  requesting  offiset  action.  The 
contracting  officer  will  conduct  a 
careful  review  of  the  claim  file  and  will 
make  a  determination  on  the  issue  of 
contractual  liability  on  the  information 
contained  in  the  file  and  on  personal 
findings  of  fact  in  accordance  with  the 
contract  involved.  (Also  see  DA  Pam 
27-162.  paragraph  3-26.) 
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(d)  Title  4  CFR  102J(bK2)  affords  a 
carrier  or  contractor  certain  procedural 
rights  prior  to  ofiEtet  A  JA/daims 
attomm  will  certify  to  the  contracting 
office  that  the  Army  has  complied  with 
4  CFR  102.3  if  requested  to  do  so.  The 
JA/daims  attorney  will  give  the  carrier/ 
contractor: 

(1)  Written  notice  of  the  nature  and 
amount  of  the  debt  and  the  agency's 
intenti(m  to  collect  by  offset  if  the  d^t 
isn't  paid.  The  DD  Form  1843  or 
demand  letter  provides  thb  notice. 

(2)  The  (^poitunity  to  inspect  and 
copy  agency  records  pertaining  to  the 
debt  if  requested. 

(3)  The  opportunity  to  obtain  review 
within  the  agency  if  the  carrier/ 
contractor  requests  this.  If  requested,  the 
)A/claims  attorney  will  review  the  file 
pri(»-  to  ofiiset.  No  oral  Iraering  is 
reouired. 

(4)  The  opportunity  to  enter  into  a 
written  agreement  with  the  agency  to 
repay  the  debt.  A  carrier/contractor  will 
normally  be  allo%ved  45  days  to  follow 
up  a  settlement  offer  with  a  dbteck.  If  a 
satisfiactory  check  is  not  received  within 
the  45  days,  tlie  JA/cIaims  attorney 
shoidd  oSiet  the  carrier/contractor 
without  delay  

(e)  bi  accordance  with  4  Cm 
102.3(bM5).  the  heed  of  an  area  claims 
<^5ce  or  claims  processing  office  may 
effect  offeet  prior  to  completion  of  any 
or  all  of  the  procediues  in  paragraph  (d) 
above  if  feilure  to  promptly  oCEset  would 
substantially  prejiulice  the 
Government's  ability  to  collect  the  d^t. 

§536.196   Oompromiae  or  temiinabon  of 
recovery  actions. 

Subject  to  the  limitations  contained  in 
this  subpart,  the  Commander,  USARCS. 
is  delegated  authority  to  compromise  or 
determine  collection  action  on  claims 
against  third  parties  in  accordance  with 
the  provisions  of  31  U.S.C  3711 

§536.199   Terms  and  aMNWiations. 

Definitions  of  terms  and  a  glossary  of 
abbreviations  fi^uently  used  in 
recovery  actions  are  in  DOD  4500.34-R. 
in  the  definitions  section,  begiiming  at 
page  XXXrV- 

§536.200   Required  references. 

Each  claim  office  will  maintain  copies 
of  the  following  references  for  recovery 
purposes: 

(a)  DA  Pam  27-162. 

(b)  Personal  Property  Traffic 
Management  Regulation  (DOD  4500.34- 
R). 

(c)  Domestic  and  mobile  home 
personal  property  carrier  approvals. 

(d)  ITGBL  personal  property  carrier 
approvals  by  area/code. 

fe)  Local  packing  and  containerization 
contracts. 


Subpart  L—Wonapproprtated  Fund 
(NAF)Clalroa 

Qaims  Against  NAF  Activitifle 

§536.201    General. 

This  subpart  sets  forth  the  procedures 
to  be  followed  in  the  settlement  and 
payment  of  claims  by  employees  of 
nonapprqpriated  fund  activities  far  the 
loss  of  or  damage  to  personal  property 
inddent  to  their  employment,  and  for 
claims  generated  by  the  acts  or 
omissions  of  the  employees  of  such 
funds. 

§536.208   CWme  by  empioyeee  for  losses 
incidant  to  emptoyment 

Claims  by  employees  for  the  loss  of  or 
damage  to  personal  property  inddent  to 
employment  will  be  processed  in  the 
manner  prescribed  by  subpart  K  and 
will  be  paid  from  nonappropriated 
funds  in  accordance  with  §  536.207 

§536.203    CWmegenefaladbytheactsor 
omissions  of  employees. 

(a)  Processing.  Claims  arising  out  ot 
atte  or  omissions  of  employees  of 
nonappropriated  funds  activities  will  be 
preceded  and  settled  in  the  manner 
specified  for  similar  claims  Against  the 
United  States  except  that  payment  will 
be  made  from  nonappropriated  funds  in 
accordance  «rith  AR  215-1,  and 
§536.207  Rdevant  procedural 
requirements  of  pertinent  subparts  of 
this  part,  as  stated  below,  will  be 
followed  except  as  provided  in 
§§536.206  and  536.207.  However,  when 
the  NAFI  is  protected  by  a  commerdal 
insurer,  for  example,  flying  and 
parachute  clubs,  the  claim  will  be 
referred  to  the  insurer  as  outlined  in 
paragraph  (e)  of  this  section. 

(1)  Claims  arising  within  the  United 
States,  its  territories,  commonwealths, 
or  possessions.  Such  claims  will  be 
processed  in  the  manner  prescribed  by 
subparts  C.  D  or  E  as  appropriate. 

(2)  Claims  arising  outside  the  United 
States,  its  territories,  commonwealths, 
or  possessions.  Such  claims  will  be 
processed  in  accordance  with  the 
provisions  of  applicable  SOFA  or  in  the 
manner  prescribed  by  subparts  C,  D  or 
E  as  appropriate. 

(b)  Reporting  and  investigation.  Such 
claims  will  be  investigated  in 
accordance  with  subpart  B  of  this  part 
and  AR  215-1. 

(1)  Reporting.  All  incidents  involving 
personal  injury,  death,  or  property 
damage  resulting  from  falls,  falling 
objects,  or  accidents  of  like  nature, 
occurring  in  post  exdianges,  bowling 
lanes,  officers  and  noncommissioned 
officers  open  messes,  or  other  fecilities 
located  on  land  or  situated  in  a  building 
used  by  an  activity  of  the  DA  that 


emjrioys  peieomid  oompensated  from 
nonappropriated  funds,  should  be 
reported  immediatdy  to  the  officer  in 
cha]]ge  of  the  nonappropriated  fund 
activity  ooDoemed.  The  report  should  be 
made  by  the  empltnree  %vfao  initially 
received  notice  of  the  inddent. 
regardless  of  the  feet  that  the  individual 
involved  denies  sustainii^  personal 
in|ury  or  property  damage.  Upon  recdpt 
of  the  report  of  the  inddent,  the  officer 
in  charge  of  the  nonappropriated  fund 
activity  concerned  will  transmit  the 
report  to  the  installation  or  other 
appropriate  claims  officer  for 
investigation. 

(2)  Investigation,  (i)  As  soon  as 
practicable  in  the  investigation  of  a 
claim  generated  by  a  nonappropriated 
fund  activity,  a  determinaticm  will  be 
made  as  to  whether  the  claim  is 
ct^nizable  under  this  section. 

(ii)  Claim  files  that  relate  to  claims 
determined  to  be  cognizable  under  this 
section  will  be  marked  mtl^he  symbol 
"NAF"  immediately  following  the 
claimant's  name  to  preclude  erroneous 
pajrment  from  appropriated  funds.  This 
S]nnbol  will  also  lie  included  in  the 
subiect  line  of  all  correspondence. 

(iii)  Claims  exceeding  $15,000.  When 
a  claims  approval  or  seUlement 
authority  receives  a  claim  against  a 
nonappropriated  fund  activity,  other 
than  the  Army  and  Air  Force  Exchange 
Service  (AAFES),  that  exceeds  $15,000, 
he  or  she  will  forward  a  copy  to  both 
USARCS  and  the  Army  Central 
Insurance  Fund,  HC^A,  ATTN:  CFSC- 
RM-I.  Room  1240,  2461  Eisenhower 
Avenue,  Alexandria,  VA  22331-0508.  A 
copy  of  all  tort  claims  against  AAFES 
will  be  forwarded  to  Headquarters. 
AAFES.  ATTN:  General  Counsel.  P.O. 
Box  660202,  Dallas,  TX  75266-0202. 

(iv)  Customer  complaints.  Customer 
complaints  other  than  at  AAFES 
activities  will  be  settled  under  the 
provisions  of  AR  215-1  rather  than 
under  the  provisions  of  this  section. 
AAFES  generated  complaints  will  be 
handled  in  accordance  with  Exchange 
Service  Manual  57-2. 

(v)  Commercial  insurance. 

(A)  Normally  a  claims  investigation 
under  subpart  B  will  not  be  conducted 
but  the  claims  officer  will  refer  the 
claim  to  the  insurer  and  furnish  copies 
as  indicated  in  paragraph  (c)  of  this 
section.  Assistance  will  be  furnished  to 
the  insurer  as  needed.  Copies  of  any 
other  required  investigations  may  be 
furnished  to  the  insurer. 

(B)  The  status  of  the  claim  will  be 
ascertained  at  key  intervals  to  ensure 
that  progress  is  being  made,  negotiations 
are  proper,  and  to  close  the  file.  The 
Commander.  USARCS  will  be  advised 
of  any  problems. 
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(C)  If  requested  by  either  imsurer  w 
NAFI  offidais.  the  appropriate  claims 
authority  will  assist  in  or  conduct 
negotiations. 

P)  Where  NAFI  vehicles  are  required 
to  be  covered  by  insurance  in  foreign 
countries,  the  insurer  will  process  the 
claim.  However,  if  the  insurer  refuses  to 
settle  the  claim  in  timely  manner  or  is 
insolvent,  the  claim  may  be  processed 
under  subpart  J  procedures  where 
applicable. 

$536,204    PeraonsgenerattngUabHity. 

Claims  resulting  from  the  acts  or 
omissions  of  the  following  classes  of 
persons  are  cognizable  under  this 
section: 

(a)  Civilian  employees  of 
nonappropriated  fund  activities  whose 
salaries  are  paid  from  nonappropriated 
funds. 

(b)  Active  duty  military  personnel 
while  performing  off-duty  part-time 
work  and  fii  which  they  are 
compensated  from  nonappropriated 
funds. 

(c)  A  claims  approval  or  settlement 
authority  will  ask  the  Commander, 
USARCS  for  an  advisory  opinion  prior 
to  settling  any  claim  where  the  person 
whose  conduct  generated  the  claim  does 
not  clearly  fall  within  the  above  listed 
categories. 

1536.205   Ctaimspayabltfrom 
■ppropfmMi  mnm. 

Claims  payable  from  appropriated 
funds  will  not  be  considered  under  this 
section  or  paid  from  nonappropriated 
funds.  Sudi  claims  include  those 
resulting  from — 

(a)  Acts  or  omissions  of  military 
personnel  while  performing  assigned 
military  duties  in  connection  with 
nonappropriated  activities. 

(b)  Acts  or  omissions  of  civilian 
employees  paid  from  apfUDpriate  fiinds 
in  connection  with  nonappropriated 
activities. 

(c)  Negligent  maintenance  of  a  facility 
used  by  a  nonappropriated  fund  activity 
but  fur  which  the  command  concerned 
is  responsible. 

(d)  Temporary  use  of  a 
nonappropriated  fund  facility  by  an 
appropriated  fund  activity. 

(e)  Operation  of  Government  vehicles 
dispatched  from  motor  pools  on 
authorized  missions  for 
nonappropriated  fund  activities  when' 
the  driver  is  a  member  or  civilian 
employee  of  the  DA. 

$536,206   Setttement. 

(a)  Settlement.  Claims  cognizable 
under  this  section  and  processed  under 
subparts  C,  O,  E, )  or  K  will  be  settled 
by  claims  authorities  authorized  to 


settle  claims  Under  those  subparts 
subject  to  the  same  monetary  limitations 
and  limitatioas  on  denial  authority, 
except  that  Tl^G,  TAJAG,  and  the 
Commander,  IJSARCS,  or  designee,  may 
settle  such  claims  without  regard  to  , 
m(metary  limitations. 

(b)  Finality  bf  settlement.  The 
determination  of  a  claims  settlement 
authority  on  ^  claim  cognizable  imder 
this  section  isi  final  and  conclusive. 
However,  a  clkim  processed  under 
subpart  C  may  be  appealed  in 
accordance  vMh  §  536.51(d),  and  claims 
processed  unier  subparts  D,  E, )  or  K 
may  be  reconfidered  in  accordance  wnth 
the  paragraplis  concerning 
reconsideration  in  those  subparts. 

$536,207 

(a)  TransmKsion  for  payment.  When  a 
claim  for  lossjof  or  damage  to  household 
goods  or  holdl  baggage  shipped  or  stored 
by  an  AAFESlor  NAFI  employee  is 
considered  uader  this  section  and 
determined  to  be  meritorious  in  whole 
or  in  part,  th(  approval  or  settlement 
authority  wil  transmit  the  entire  claims 
flle  to  the  ap]  ropriate  disbursing  office 
(see  paragrap  i  (b)  of  this  section)  for 
payment.  Wh  m  any  other  claim  is 
considered  uj  ider  this  section  and 
determined  to  be  meritorious  in  whole 
or  in  part,  tha  approval  or  settlement 
authority  will  transmit  to  the 
appropriate  ($sbursing  office  the 
original  and  0ne  copy  of — 

(1)  The  clakn  form. 

(2)  The  action  by  the  approval  or 
settlement-  aichority. 

(3)  The  set! ement  agreement,  if 
required  by  subpart  B. 

(b)  Disbursing  offices.  Normally, 
claims  settled  under  this  section  will  be 
transmitted  far  payment  as  indicated 
below.  I 

(1)  Claims  over  $2,500  generated  by 
AAFES  activities  will  be  transmitted  to 
Headquarter!  Army  and  Air  Force 
Exchange  Se^ice,  ATTN:  Comptroller 
Division,  Insfirance  Branch,  P.O.  Box 
660202,  Dallis.  TX  75266-0202. 

(2)  Claims  hot  over  $2,500  generated 
by  AAFES  activities  will  be  transmitted 
to  the  Army-Air  Force  Exchange 
Service,  OSd^FA-CLAIMS,  P.O.  Box 
650405,  Dallas,  TX  76265-0405. 

(3)  Claims  Over  $100  generated  by 
other  nonappropriated  hind  activities 
will  be  trans]  aitted  to  The  Army  Central 
Lasurance  Fu  ad,  ATTN:  CFSC-RM-I, 
Room  1240,  |461  Eisenhower  Avenue, 
Alexandria,  VA  22331-0508.  When 
transmitting  liousehold  goods  or  hold 
baggage  shipment  claims  for  payment, 
forward  the  <  ntire  claims  file  so  ACIF 
can  pursue  c  urier  recovery.  IJse  the 
"NF"  claims  database  transaction  code. 


(4)  Claims  not  over  $100  generated  by 
other  nonappropriated  fund  activities 
will  be  transmitted  to  that 
nonappropriated  fund  acdvity 
responsible  for  payment  from  its  funds. 
(See  AR  215-1,  paragraph  13-24a.) 

tc)  Reimbursement  to  foreign 
countries.  Reimbursement  to  a  foreign 
country  of  the  Cnited  States  pro  rata 
share  of  a  claim  paid  under  an 
international  agreement  will  be  made 
from  nonappropriated  hinds. 

(d)  Evidence  of  payment.  When  a 
claim  settled  imder^s  section  is 
transmitted  to  a  disbursing  office  for 
payment,  the  approving  or  settlement 
authority  will  request  the  appropriate 
disbursing  office  to  return  evidence  of 
the  date  and  amount  of  payment. ' 

Claims  Involving  Persons  Other  Than 
NAF  Employe 


$536,206   Claims  arising  from  activities  of 
nonappropriated  fund  contractors. 

These  claims  should  be  disposed  of  in 
a  manner  similar  to  that  set  forth  in  DA 
Pam  27-162,  paragraphs  8-42, 8-43. 
and  8-47.  Post  exchange 
concessionaires  are  independent 
contractors  and  are  requfred  to  obtain 
workmen's  compensation  coverage 
under  local  law  for  their  employees  and 
public  liability  insurance  governing 
their' operations.  If  a  dispute  arises  as  to 
whether  sudi  insurance  is  available  or 
applicable,  the  claim  should  be 
forwarded  to  Headquarters,  AAFES, 
ATTN:  General  Counsel,  P.O.  Box 
660202.  Dallas,  TX  75266-0202.  prior  to 
processing  imder  the  preceding 
subparts. 

$536,209    Non-NARRIMP  claims. 

The  RIMP  is  administered  by  the  U.S. 
Army  Community  and  Family  Support 
Center  under  the  provisions  of  AR  215-:- 
1.  Non-NAFI  RIMP  claims  are  not 
cognizable  under  any  other  provision  of 
this  regulation.  However,  except  as 
otherwise  provided  in  this  section,  Non- 
MAFI  RIMP  claims  are  subject  to  the 
same  requirements  that  apply  to  other 
tort  claims.  USARCS  carefully  monitois 
all  such  claims  to  ensure  proper 
investigation  end  resolution. 

$536,210    Claims  cogniaMs. 

(a)  Non-NAFI  RIMP  plaims  can  arise 
from  the  activities  of— 

(1)  Members  of  recreational  NAFIs  or 
authorized  users  of  NAF  recreational 
jMDperty,  while  using  sudi  property, 
except  real  property,  in  the  manner  and 
for  the  purposes  authorized  by  DA 
regulations  and  the  charter, 
constitution,  and  bylavys  of  the 
particular  NAF  activi^.  This  category  of 
pers(tfis  generally  has  been  limited  to 
m«nl>ers  and  usen  of  recreational 
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faciUties  such  as  flying  clubs  organized 
as  NAFIs  and  craft  shops.  This  category 
does  not  include  customers  of 
exchanges,  snack  bars,  motion  picture 
theat«8,  or  similar  facilities.  Whether  a 
claim  based  on  an  act  or  omission  of  a 
member  or  authorized  user  of  other 
types  of  NAF  activities,  such  as  officers' 
messes,  would  be  cognizable  under  this 
paragraph  depends  on  the  facts  and 
circumstances  involved,  including  the 
degree  of  participation  by  the  member 
or  authorized  user  in  the  activities  of  the 
fund.  Claims  arising  from  the  use  of 
NAF  property,  as  defined  in  this 
paragraph,  are  not  cognizable  under  the 
FTCA  or  MCA.  since  the  use  of  such 
recreational  property  is  by  individuals 
not  considered  to  be  employees  of  the 
Army  or  NAFI  acting  within  the  scope 
of  their  office  or  employment. 

(2)  Family  child  care  (FCC)  providers, 
authorized  members  of  the  provider's 
household,  and  approved  substitute 
providers  while  care  imder  the  FCC 
program  is  being  provided  in  the 
manner  prescribed  in  AR  608-10. 
except  as  excluded  below.  Such  claims 
are  generally  limited  to  injuries  to  or 
death  of  children  receiving  care  under 
the  FCC  program  which  are  caused  by 
the  negligence  of  such  individuals. 
Claims  arising  from  the  transportation  of 
such  children  in  motor  vehicles  and 
claims  involving  loss  or  damage  of 
property  are  not  cognizable. 

(b)  Although  Non-NAFI  RIMP  claims 
do  not  involve  employees  of  the  United 
States,  a  claim  under  this  section  that  is 
listed  in  §  536.51  of  this  part  is  not 
payable.  For  example,  a  soldier  injured 
on  a  post  golf  course  when  hit  by  a  golf 
cart  operated  by  an  authorized  user  is 
barred  by  the  incident-to-service 
exclusion  from  recovering  under  this 
section. 

(c)  A  claims  approval  or  settlement 
authority  will  ask  the  Commander; 
USARCS  for  an  advisory  opinion  prior 
to  settling  any  Non-NAFI  RIMP  claim 
where  the  person  whose  conduct 
generated  liability  does  not  clearly  fall 
within  the  above  listed  categories.  Such 
authorities  may  also  ask.  through  the 
Commander,  USARCS,  for  an  advisory 
opinion  from  the  U.S.  Army  Community 
and  Family  Support  Center  prior  to 
settling  any  claim  arising  under 
paragraph  (a)(2)  of  this  section,  where  it 
is  not  clear  that  the  injured  or  deceased 
child  was  receiving  care  within  the 
scope  of  the  FCC  program. 

(d)  The  total  payments  for  all  claims 
(including  derivative  claims)  arising  as 
a  result  of  injury  to  or  death  of  any  one 
person  are  limited  to  $500,000  for  each 
incident.  Continuous  or  repeated  ' 
exposure  to  substantially  the  same  or 
similar  general  harmful  activity  or 


conditions  is  treated  as  one  incident  for 
purposes  of  determining  the  limit  of 
liabiUty. 

$536,211    Procadutas. 

(a)  Reporting.  All  Non-NAFI  RIMP 
claims  (regardless  of  the  amount 
claimed)  and  incidents  that  could  give 
rise  to  Non-NAFI  RIMP  claims  will  be 
reported  to  USARCS  and  the  AOF 
immediately. 

(b)  Investigation.  Field  claims  offices 
are  responsible  for  the  investigation  of 
Non-NAFI  RIMP  claims.  Such 
investigations  will  be  closely 
coordinated  vyith  program  managers 
responsible  for  the  activity  generating 
the  claim.  Close  coordination  with 
USARCS  is  required,  and  USARCS  will 
maintain  mirror  files  of  the  investigation 
of  all  actual  and  potential  claims. 

(c)  Payment.  Non-NAFI  RIMP  claims 
will  be  transmitted  to  The  Army  Central 
Insurance  Fund.  ATTN:  CFSC-RMB-I, 
Room  1240.  2461  Eisenhower  Avenue. 
Alexandria.  VA  22331-0508  for 
payment. 

(d)  Commercial  insurance.  The 
provisions  of  §  536.203(e)  (1)  through  (3) 
are  also  applicable  to  claims  arising 
under  this  section,  except  that  in  claims 
involving  FCC  providers,  a  claims 
investigation  will  be  conducted 
regardless  of  the  presence  of  commercial 
insurance. 

$  536.21 2    Delegation  of  autttority . 

(a)  Settlement  authority.  TJAG. 
TAJAG,  and  the  Commander.  USARCS. 
or  designees,  are  authorized  to  settle  or 
deny  Non-NAFI  RIMP  claims  regardless 
of  the  amount  claimed. 

(b)  Approval  authority. 

(1)  The  SJA  and,  subject  to  limitations 
imposed  by  him  or  her,  the  chief  of  the 
command  claims  service  of  the 
commands  listed  below  are  delegated 
authority  to  approve,  in  full  or  in  part, 
Non-NAFI  RIMP  claims  presented  in  ^e 
amount  of  $25,000  or  less,  and  to 
approve  such  claims  regardless  of  the 
amount  claimed  provided  an  agreed 
settlement  of  $25,000  or  less  is  accepted 
in  full  satisfaction  of  the  claim,  but  only 
when  the  total  value  of  all  settlements, 
claims,  and  potential  claims  arising  out 
of  a  single  incident  does  not  exceed 
$25,000. 

(i)  USAREUR. 

(ii)  Eighth  U.S.  Army,  Korea. 

(iii)  USARSO. 

(2)  Area  claims  offices  are  delegated 
authority  to  approve,  in  full  or  in  part. 
Non-NAFI  RIMP  claims  presented  in  the 
amoimt  of  $15,000  or  less,  and  to 
approve  such  claims  regardless  of  the 
amount  claimed  provided  an  ^reed 
setdranent  of  $15t000  or  less  is  accepted 
iffiuAX  satisfEictirai  of  the  claim,  but  only 


when  the  total  value  of  all  settlements, 
claims,  and  potential  claims  arising  out 
of  a  single  incident  does  not  exceed 
$25,000. 

(3)  The  above  authorities  are  not 
delegated  authority  to  deny  or  make  a 
final  offer  on  claims  under  this  section. 
Claims  requiring  such  action  will  be 
forwarded  to  the  Commander,  USARCS, 
with  an  appropriate  recommendation. 

(c)  The  decision  of  a  settlement  or 
approval  authority  on  a  Non-NAFI  RIMP 
claim  is  final  and  conclusive  and  is  not 
subject  to  reconsideration  or  appeal. 

Subpart  M^Affirmative  Claims 

General 

$536,213    Authority. 

(a)  Federal  statutory  authority. 

(1)  The  Federal  Claims  Collection  Act 
(31  U.S.C.  3711).  as  amended  by  the 
Debt  Collection  Act  of  1982  and  Pub.  L. 
101-552  (15  November  1990).  The 
Federal  Claims  Collection  Act  states  that 
Federal  agencies  will  try  to  collect  all 
claims  of  the  United  States  for  money  or 
property.' Among  other  things,  it 
provides  a  basis  for  agencies  to  recover 
for  damage  to  Government  property. 

(2)  Federal  Medical  Care  Recovery  Act 
(42  U.S.C.  2651-53)  (hereinafter 
"FMCRA  ").  The  FMCRA  provides  for 
the  recovery  of  the  reasonable  value  of 
medical  care  furnished  by  the  United 
States  on  account  of  injury  or  disease 
incurred  under  circumstances  creating 
tort  liability  upon  some  third  person. 
The  FMCRA  is  implemented  by  EO 
11060  and  28  CFR  43;  the  Federal 
Claims  Collection  Standards  (DA  Pam 
27-162,  appendix  M)  also  apply,  as 
appropriate.  However,  some  procedures 
appropriate  for  Uquidated  debts  may  not 
be  appropriate  for  unliquidated  claims. 

(3)  10  U.S.C.  1095. 10  U.S.C.  1095 
provides  authority  for  military  health 
care  facilities  to  collect  the  reasonable 
cost  of  health  care  from  health 
insurance  and  medicare  supplemental 
poUcies.  As  amended  by  Pub.  L.  101- 
51t)  (5  November  1990).  this  statute 
provides  claims  offices  with  additional 
authority  to  assert  claims  against 
automobile  insurers  for  care  provided  in 
an  MTF  on  or  after  that  date. 

(b)  Other  authority. 

(1)  State  Workers'  Compensation 
laws. 

(2)  State  hospital  Hen  laws. 

(3)  Contract  rights  under  terms  of 
insurance  poUcies  include  medical 
payment  coverage,  uninsured  and 
underinsured  coverages,  and  no-fault. 

(4)  State  automobile  no-fault  laws. 
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fSN.214   RMOMfy|iidg»adtfocaM 


(a)  General.  A  )A  or  claims  attorney 
(designated  per  §  536.6)  assigned 
responsibility  for  asserting  affirmative 
claims  may  be  designated  as  a  recovery 
judge  advocate  (RJA)  or  recovery 
attorney,  as  appropriate.  This 
designation  may  be  in  addition  to  or  in 
lieu  of  designation  as  a  claims  JA  or 
claims  attorney,  depending  on  the  local 
command  needs  and  available 
persormel.  When  ajjpertion  of  affirmative 
claims  is  a  full-time  responsibility  of  an 
attorney  or  JA.  the  table  of  distribution 

^  and  allowances  (TDA)  position  title  can 
*  also  reflect  the  recovery  function. 

(b)  Designation.  (1)  The  chief  of  a 
command  claims  service,  an  area  claims 
office,  or  a  claims  processing  office  with 
approval  authority  may  designate  an 
RJA  or  recovery  attorney  for  all  or  part 
of  the  area  of  responsibility  assigned  to 
the  service  or  oCBoe.  All  designations 
will  be  in  writing.  A  command  claims 
service  may  withhold  designation 
authority  within  its  area  of  operations  or 
place  reasonable  restrictions  on  such 
designation  by  subordinate  offices 
through  appropriate  command 
directives. 

(2)  The  Commander,  USARCS  will 
designate  RJAs  and  recovery  attorneys 
for  areas  not  within  the  responsibility  of 
a  command  claims  service  or  area 
claims  office. 

fsauis   PurpoMandpoUcy. 

(a)  This  subpart  prescribes  procedures 
for  the  administrative  determination, 
assertion,  collection,  settlement,  and 
waiver  of  claims  in  favor  of  the  United 
States  f«r  damage  to,  loss,  or  destruction 
of  Aimy  property,  and  Ua  the  recovery 
of  the  reasonable  value  of  medical  care 
furnished  or  to  be  furnished  by  the 
United  States,  under  the  statutes  cited 
in  §  536.213.  Sound  governmental 
policy  in  the  collection  of  claims  of  the 
United  States  for  money  or  property 
requires  aggressive  agency  collection 
action.  Responsible  officials  within  DA 
will  ensure  that  personnel  asserting 
claims  are  properly  trained  and 
supported  to  take  timely  and  effective 
action. 

(b)  The  subpart  does  not  apply  to  the 
following: 

tl)  Claims  between  Federal  agencies. 
If  such  a  claim  cannot  be  resolved  by 
negotiation,  it  should  be  referred  to 
GAO. 

(2)  Maritime  claims  under  subpart  H. 

(3)  Affirmative  actions  for 
nonmonetary  relief  (fw  example. 
evicti<ms,  specific  performance,  and 
injunctive  relief). 

(4)  Claims  arising  out  of  tax  aspects  of 
i  ciintract.  or  other  transaction  or 


activity  involvii  g  either 
nona^ropriate<  or  appropriated  fimds. 

(c)  The  senior  fudge  Advocate  of  a 
command  havin ;  a  comn^and  claims 
service,  or  the  a  mmander,  USACSEUR. 
will  prescribe  pi  ocedures  for 
implementing  si  igle  service  claims 
responsibility  u4der  DODO  5155.8  and 
for  implementing  any  provision  in  a 
treaty  or  intematt<»ial  agreement  that 
limits  or  provides  special  methods  for 
asserting  claims  In  favor  of  the  U.S. 
With  the  concurtence  of  the 
Commander.  Ua^RCS,  the  senior  JA  of 
a  command  havmg  a  command  claims 
service,  or  the  ainmander,  USACSEUR, 
is  authorized  to  Modify  the  procedures 
in  this  subpart  td  accommodate  special 
drounstances.  Tlie  SJA  will  provide  the 
Chief,  Personnel  Claims  and  Recovery 
Division,  with  a  copy  of  all  published 
guidance. 
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Claims  offices  nay  accept  the  full 
amoimt  asserted  sn  an  affirmative 
claim.  In  additio  i-r- 

(a)  TJAG:  TAJAG;  the  Commander. 
USARCS;  and  th^  Chief,  Personnel 
Claims  and  Recovery  Division. 
USARCS,  may  ctynpromise  or  terminate 
collection  action  on  a  property  damage 
claim  asserted  fof  JIOO.OOO  or  less;  and 
may  compromiseL  waive  or  terminate 
collection  action  pn  a  medical  care 
claim  asserted  foi^SlOO.OOO  or  less. 

(b)  The  senior  ]U  of  a  command 
having  a  conmiand  claims  service,  or 
the  commander,  ^SACSEUR,  may 
compromise,  waiire  or  terminate 
collection  action  pn  a  medical  care  or 

property  damage  blaim  asserted  for 
$100,000  or  less. 

(c)  Unless  authority  is  withheld  by  the 
Commander,  USARCS  or  the  chief  of  a 
command  claims  Service,  the  head  of  an 
area  claims  officejmay: 

(1)  Compromist  up  to  $25,000  of  the 
amount  asserted  on  a  property  damage 
or  medical  care  ckim  asserted  for 
$40,000  or  less  (sie  §  536.229(b)). 

(2)  Terminate  collection  action  on  a 
property  damage  or  medical  care  claim 
asserted  for  $25,000  or  less  when  further 
collection  efforts  4re  not  feasible  (see 
paragraph  14-19a;  or  waive  a  medical 
care  claim  asserte  1  for  $25,000  or  less 
when  collection  ii  i  any  amount  will 
result  in  undue  hi  rdship  to  the  injured 
party  (see  §536.2;  9(d)). 

(d)  The  head  of  en  area  claims  office 
may  delegate  authority  to  a  claims 
processing  office  ip: 

(1)  Compromise  up  to  $20,000  of  the 
amoimt  asserted  ob  a  property  damage 
or  medical  care  claim  asserted  for 
$40,000  or  less  (sc  e  $  536.229(d)). 

(2)  Terminate  a  llection  action  on  a 
property  damage  <  r  medical  care  claim 


asserted  for  $20,000  or  less  when  fiirtiier 
collection  efforts  are  not  feasible  (see 
paragraph  14-19c);  or  waive  a  medical 
care  claim  asserted  for  $20,000  at  less 
when  collection  1b  my  amount  will 
result  in  undue  hardship  to  the  injured 
party  (see  §  536.229(d)). 

(e)  The  head  of  an  area  claims  office 
or  a  claims  processing  office,  or  the 
chief  of  a  command  claims  service,  may 
redelegate  up  to  $20,000  of  his  or  her 
authority  to  an  RJA. 

(f)  In  determining  whether  a 
settlement  authority  has  authority  to 
compromise,  terminate,  or  waive  a 
claim,  consider  the  medical  costs  for  all 
parties  injured  in  a  single  incident  as  a 
single  assertion;  and  consider  the  total 

value  of  Government  propeity  daina^d 
or  destroyed  in  a  singfe  incident  as  a 
single  assertion. 

(g)  Only  the  Department  of  Justice 
(DOJ)  may  approve  claims  involving: 

(1)  Compromise,  termination,  or 
waiver  of  a  medical  care  or  property 
damage  claim  assertad  fivmore  than 
$100,000. 

(2)  Settlement  acticms  previously     • 
referred  to  DOJ. 

(3)  Settlement  iwhere  a  third  party  has 
filed  suit  against  the  United  States  or 
the  injured  party  for  the  same  incident 
which  gave  rise  to  the  claim  of  the 
United  States. 

(h)  The  commander.  USARCS.  or  the 
Chief.  Personnel  Claims  and  Recovery 
Division,  in  consultation  with  the 
Department  of  Justice,  will  approve  all 
claims  involving  unusual 
circumstances,  a  new  point  of  law 
vtdiich  may  serve  as  a  precedent,  or  a 
question  of  policy. 

§536.217   Basic cooaidarations. 

(a)  The  Federal  Claims  Collection 
Standards.  The  Federal  Claims 
Collecticm  Standards.  (4  CFR  chapter  II. 
parts  103  and  104,  reprinted  in  DA  Pam 
27-162,  appendix  M),  prescribe 
standards  for  compmmiiting  and 

litigating  property  damage  claims,  and 
provide  gennal  guidance  fco' 
compromising  and  litigating  medical 
care  claims. 

(b)  Time  limitations.  (1)  Property 
damage  claims.  Claims  asserted  under 
the  Federal  Claims  Collection  Act  for 
damage  to  Govemmmt  property  are 
foimded  in  tort  and  must  be  brought 
within  three  years  after  the  action  "first 
accrues"  (28  U.S.C  2415b). 

(2)  Medical  care  claims  asserted  under 
the  FMCRA  or  10  U.S.C  1095.  Qaims 
asserted  under  the  FMCRA  or  against  an 
automobile  liability  insurer  under  10 
U.S.C  1095  are  also  founded  in  tort  and 
must  be  brought  within  three  years  after 
the  action  "first  aocraes"  (28  U.S.C 
2415b).  Although  no  ooiut  has  ruled  on 


tlu&issue,  daims  asserted  under -Kl 
.  U.S.C.  1095  against  ano-fauH  or  PIP 
insurer  are  presumably  founded  in  a 
contract  "implied  in  law";  if  so,  they 
must  be  brought  within  six  years  (28 
U.S.C.  2415a). 

(3)  Computing  the  statute  of 
limitations.  Normally,  a  medical  care 
claim  "first  accrues"  on  the  initial  date 
of  treatment,  and  a  property  damage 
claim  accrues  on  the  date  that  the 
property  was  damaged.  However,  in 
computing  the  statute  of  limitations,  28 
U.S.C.  2416(c)  excludes  the  period  of 
time  before  a  U.S.  official  cborged  with' 
the  responsibility  to  act  in  the 
circiunstances  knows  or  should  know 
that  there  is  a  basis  for  a  clakn.  See 
United  States  v  Huntfer.  645  F  Supp 
758.  760  (N.D.N.Y  1986).  For  example, 
the  three  year  statute  of  limitations 
would  not  begin  to  nm  on  most  medical 
care  claims  paid  by  CHAMPUS  at  least 
until  the  date  on  which  CHAMPUS 
received  the  bill  from  the  provider. 

(4)  Medical  care  claims  asserted  under 
state  law  Claims  asserted  against  an 
insurer  on  a  third  party  beneficiary 
theory  or  against  a  state  workers' 
compensation  fund  must  be  brought 
within  the  applicable  state  statute  of 
limitations  which  can  range  from  one  to 
six  yeare.  Normally,  the  statute  of 
limitations  would  begin  to  run  when  the 
injiuy  occurred,  rather  than  the  date  of 
initid  treatment. 

(c)  Applicable  law  Federal  law  does 
not  define  what  constitutes  a  tort. 
Unless  the  RJA  can  properly  apply  the 
law  of  another  jurisdiction  under 
conffict  of  law  rules,  the  RJA  will  apply 
the  law  of  the  state  or  country  where  an 
incident  occiured  in  determining 
whether  the  Government  has  a  cause  «f 
action  founded  in  tort. 

(d)  Concurrent  claims.  (1)  Claims  for 
damage  to  Army  property  and  claims  for 
medical  care  arising  from  the  same 
incident  will  be  processed  under  the 
section  applicable  to  each.  However, 
efforts  should  be  made  to  include  all 
medical  care  and  property  damage 
claims  in  a  single  demand  against  a 
third  party  or  insurance  company. 
Settlement  agreements  will  be  drafted  so 
that  settlement  and  release  of  one  claim 
shall  not  prejudice  settlement  of  the 
remaining  claim. 

(2)  If  the  incident  giving  rise  to  a 
claim  in  favor  of  the  United  States  also 
gives  rise  to  a  potential  claim  against  the 
United  States,  the  claim  in  favor  of  the 
Government  will  be  asserted  and 
processed  only  by  a  claims  approval  or 
settlement  authority  who  has 
jurisdiction  to  take  final  action  on  the 
claim  against  the  Government. 


f538.218  Claims  against  oartain 


(a)  U.S.  Government  agencies.  RJAs 
will  not  assert  a  claim  against  any 
department,  agency  or  instrumentality 
of  the  United  States.  A  self-insured 
NAFI,  whether  revenue  producing, 
welfare  or  sundry,  is  considered  an 
"agency  or  instrumentality  of  the  United 
States";  a  private  association  is  not. 

(b)  Property  damage  assertions  against 
soldiers  and  employees.  The  report  of 
survey  system  (chapter  13,  AR  735-5)  is 
the  primary  mechan^m  for  collecting 
fix>m  a  civilian  employee  or  a  soldier 
(including  an  AR  or  NG  soldier)  for 
damage  to  government  property.  Report 
of  survey  procedures  should  normally 
be  used  whenever  applicable.  AR  735- 

5  requires  claims  offices  to  assert 
property  damage  x:laims  against  soldiers 
and  employees  in  two  instances: 

(1)  Damage  caused  by  POV's. 
Pursuant  to  paragraph  14-30,  AR  735- 
5,  if  a  report  of  survey  approving 
authority  assesses  liability  against  a 
soldier  or  civiUan  employee  for 
negligently  damaging  Government 
property  using  a  POV.  and  the  soldier  or 
employee  does  not  make  restitution,  the 
approving  authority  will  forward  the 
approved  report  of  survey  to  the  claims 
office.  The  RJA  will  assert  a  demand 
against  the  soldier  or  employee's 
liability  insurance  for  the  full  value  of 
the  damage.  If  the  soldier  or  employee 
does  not  have  insurance,  the  RJA  wrill 
retiun  the  action  for  the  approving 
authority  to  withhold  a  month's  pay 
from  the  soldier  or  employee. 

(2)  Exhaustion  of  collection  remedies. 
Pursuant  to  paragraph  14-4b{7),  AR 
735-5.  if  an  F&AO  has  exhausted  all 
administrative  mechanisms,  including 
IRS  offset,  for  collecting  amounts 
assessed  under  a  report  of  survey  &t)m 

a  soldier,  ROTC  cadet  or  employee,  the 
.  F&AO  may  refer  the  action  toihe 
servicing  claims  office  for  recovery 
action  under  the  Federal  Claims 
Collection  Act.  The  RJA  will  assert  such 
claims  and  initiate  litigation  if 
appropriate. 

(c)  Medical  care  assertions  against 
soldiers,  employees,  family  members, 
and  retirees. 

(1)  Acting  within  scope  of 
employment.  The  RJA  will  not  assert  a 
medical  care  claim  against  a  tortfeasor 
who  is  a  civilian  employee  or  service 
member  (including  a  reserve  component 
member)  acting  within  scope  of 
employment,  whether  or  not  the 
employee  or  member  has  private 
insurance  (cf.  U.S.  v.  Gilman,  347  U.S. 
507  (1954)).  "Scope  of  employment"  is 
determined  by  the  Uws  of  the  state 
wh«e  the  injury  occurred. 


(2)  Persons  not  in  scope  who  injure 
themselves.  An  R)A  will'Uot  assert  a 
claim  based  on  a  tort  liability  theory 
against  a  tortfeasor  who  is  a  soldier, 
family  member  or  retiree  for  the 
tortfeasor's  own  medical  care;  a  person 
cannot  create  tort  liabiUty  by  injuring 
himself  or  herself.  In  such  instances, 
however,  the  RJA  may  assert  a  claim 
under  10  U.S.C.  1095  against  the  injured 
tortfeasor's  personal  injury  protection 
(PIP)  or  medical  payments  insurance 
coverage. 

(3)  Persons  not  in  scope  with  liability 
insurance.  An  RJA  may  assert  a  medical 
care  claim  against  the  liability  insurer  of 
a  service  member,  civilian  employee,      •• 
family  member  or  retiree  who  injures 
some  other  person  entitled  to  medical 
care.  InterfJamilial  tort  immunity  would 
not  preclude  the  RJA  from  asserting  a 
medical  care  claim  based  on  a  tort 
liability  theory  for  care  furnished  to  a 
tortfeasor's  family  members  (see,  e.g.. 
U.S.  V.  Haynes,  445  F,2d  907  (5th  Cir. 
1971);  U.S.  V.  Moore,  469  F.2d  788  (3rd 
Cir.  1972). 

(4)  Persons  not  in  scope  vnth  no 
insurance.  An  RJA  may  assert  a  medical 
care  claim  against  a.soldier.  civilian 
employee,  family  member  or  retiree 
without  insurance  coverage  with  the 
approval  of  the  Chief,  Personnel  Claims 
and  Recovery  Division.  USARCS,  or 
designee.  Approval  will  be  granted  if 
there  are  aggravating  circumstances, 
such  as  willful  misconduct,  and  the 
tortfeasor  has  sufficient  assets  to  satisfy 
both  the  injured  victiib  and  the 
Government's  claim. 

(d)  Government  contractors.  Some 
contracts  have  "cost-plus"  or 
reimbursement  provisions  which 
require  the  government  to  reimburse  the 
contractor  for  many  types  of  expenses. 
If  it  appears  that  the  contract  would 
require  the  govenmient  to  reimburse  a 
contractor  for  money  recovered  on  an 
otherwise  meritorious  affirmative  claim, 
the  RJA  will  investigate  the  claim  and 
forward  a  recommendation  to  USARCS. 
referencing  the  specific  contract  clauses 
involved.  The  RJA  wrill  assert  other      * 
claims  against  government  contractors 
after  verifying  that  the  contract  does  not 
contain  a  reimbursement  provision. 

(e)  NG  organizations  and  members. 
The  RJA  will  investigate  claims  arising 
fit)m  the  tortious  conduct  of  NG 
members.  The  RJA  will  assert  claims 
against  NG  members  and  their  insurers 
in  accordance  with  §  536.218  (b)  and  (c). 
If  the  NG  members  were  acting  within 
the  scope  of  employment  as  State 
employees  and  an  assertion  against  the 
NG  organization's  insurer  appears 
appropriate,  the  RJA  will  forward  a 
recommendation  to  USARCS. 
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Prapflrty  CUims 

fS36J1«  QanwaL 

(a)  Other  regulations  establish  systems 
of  property  accountability  and 
responsibility;  and  provide  for  the 
administrative  collection  of  charges 
from  military  and  civilian  personnel  of 
the  United  States,  and  other  individuals 
and  legal  entities  from  whom  collection 
may  be  made  without  litigation. 
However,  when  the  investigation  results' 
in  a  preliminary  indication  of  pecuniary 
liability  and  no  other  method  of 
collection  is  provided,  the  matter  will 
be  referred  for  action  under  this  subpart. 
Assertions  may  be  made  imder  this 
section  for  the  loss,  damage,  or 
destruction  of— 

(1)  Property  under  DA  control  (AR 
735-5). 

(2)  Property  of  the  Defense  Supply 
Agency  in  DA  custody. 

(3)  Ptoperty  of  nonappropriated  fund 
activities  of  the  Army  (except  AAFES 
property  unless  a  special  agreement 
exists).  (See  AR  215-1  and  AR  215-2.) 

(4)  Federal  property  made  available  to 
the  ARNG  (AR  735-5). 

(b)  This  section  does  not  apply  to — 

(1)  Claims  for  damage  to  property 
funded  by  civil  functions 
appropriations. 

(2)  Reimbursements  from  agencies 
and  instrumentalities  of  the  United 
States  for  damage  to  property. 

(3)  Collection  for  damage  to  property 
by  offset  against  the  pay  of  employees 
of  the  United  States,  or  against  amoimts 
owed  by  the  United  States  to  common 
carriers,  contractors,  and  states. 

(4)  aaims  by  the  United  States 
against  carriers,  warehousemen, 
insurers,  and  other  third  parties  for 
amounts  paid  in  settlement  of  claims  by 
members  and  employees  of  the  Army  or 
DOD  for  loss,  damage,  or  destruction  of 
personal  property  while  in  transit  or 
storage  at  Government  expense  (subpart 

|5ae.220    R«f>ayinmt  In  kind. 

^  The  RJA  may  accept  the  repair  or 
replacement  of  the  property  in  lieu  of 
payment  of  the  claim.  The  staff  officer 
responsible  for  the  property  must  certify 
accomplishment  of  the  repair  or 
replacement  (such  as  is  described  for 
motor  vehicles  in  AR  735-5)  before  a 
release  may  be  executed.  Thiie  authority 
conferred  by  this  paragraph  is  not 
limited  to  incidents  involving  motor 
vehicles. 

f53&221    ProfMrtydMnagepredMnand 
praowhirM. 

(1)  Identification  of  potential  claims. 
The  RJA  will  ensure  that  installation 
motor  pools,  housing  and  engineering 
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addition. 
MP  blotters 
SOVUC88.  repo: 
court  procee 
15-6  investi^ 
to  identify  ad 


staff  sections,  imit  property  custodians, 
and  similar  persons  apprise  the  claims 
office  of  dama|e  to  DA  property.  In 

;s  personnel  will  review 
'  reports,  civilian  news 
of  survey,  magistrate 
[gs.  line  of  duty  and  AR 
ions,  and  similar  reports 
itional  property  damage 
cases.  A  claimi ;  office  designated  as  the 
NG  point  of  CO  itact  for  a  state  will 
coordinate  wit  i  NG  officials  to  ensure 
that  NG  units  appoint  imit  claims 
officers  and  reiort  potential  claims. 

(b)  Transfer  |)f  responsibility.  If 
another  claims  office  is  better  situated  to 
investigate  ana  assert  a  property  damage 
claim,  the  claims  office  will  coordinate 
with  that  offic^.  The  Chief,  Affirmative 
Claims  Branch,  USARCS.  will  resolve 
any  disagreements.  In  addition,  the 
office  designated  as  the  NG  point  of 
contact  for  a  st^te  will  forward  potential 
claims  arising  in  another  office's  area  of 
responsibility  k)  that  office. 

(c)  Investigat  ion.  Claims  personnel 
will  investigau  potential  incidents, 
question  witne  ises  to  determine  the 
facts  and  drcu  nstances,  and  identify  all 
available  insur  ince  coverage.  Claims 
personnel  may  directly  request 
assistance  froiq  other  DOD  claims 
offices.  Qaims  personnel  may  also 
request  an  inve  stigation  of  an  incident 
by  a  unit  claim  s  officer  for  the  unit  or 
organization  ra  sponsible  for  the 
damaged  or  dei  troyed  property,  or, 
when  the  inves  tigation  may  be  more 
practically  conducted  by  the  claims 
officer  of  someiother  unit  or 
organization,  by  another  imit  claims 
officer.  If  no  otker  report  has  been 
prepared,  the  liiit  claims  officer  will 
prepare  DA  Fo^  1208.  Claims 
personnel  will  bbtain  a  breakdown  of 
costs  bom  the  oustodian  of  the  property. 

(d)  Closing  pmential  claims  without 
assertion.  If  thaRJA  determines  that 
there  is  no  tort  liability  or  that  the 
potential  recovery  is  too  small  to  be 
worth  pursuing  he  or  she  will  dispose 
of  the  notificatu)n  without  asserting  a 
claim.  If  a  potential  claim  file  was 
opened,  claims  [personnel  will  annotate 

ing  the  potential  claim 
y  sheet  referencing  the 
loUection  Standards, 
lemands.  If  there  is  a 


the  basis  for  cl 
on  the  chronol 
Federal  Claims 
(e)  Asserting 


legal  and  factuail  basis  for  the 
Government  to  jecover,  claims 


personnel  should  notify  both  the 
tortfeasor  and  tae  tortfeasor's  insure^. 
The  assertion  latter  should  outline  the 
facts  and  cite  tile  Federal  Claims 
Collection  Act  as  the  basis  for  recovery. 
The  claims  offipe  may  also  cite  local 
law.  Hie  claims  office  should  assert  the 
claim  for  the  full  costs  to  the 
Government,  if  mown,  or  state  that  the 


costs  are  still  being  ascertained.  Where 
appropriate,  the  assertion  letter  should 
also  provide  the  option  to  repair  the 
damaged  property  or  to  replace  it  in 
kind. 

Medical  Care  Claims 

§536.222    Genefal. 

(a)  Army  claims  offices  assert  daims 
against  tortfeasors  and  insurers  for 
medical  and  dental  care  which  is 
furnished  to  a  soldier,  £unily  member  or 
retiree  at  Anny  expense  to  treat  an 
injury  or  disease  resulting  from  tortious 
conduct.  In  states  that  have  modified 
traditional  tort  liability.  Army  claims 
offices  also  assert  claims,  against 
insurers  other  than  health  benefits 
insurers,  such  as  no-&ult  and  medical 
payments  automobile  insurers,  and 
workers'  compensation  funds.  In  doing 
so,  claims  offices  coordinate  their  efforts 
with  the  injured  party's  efforts  to 
recover  other  damages  from  tortfeasors 
and  insurers. 

(b)  Claims  offices  will  forward 
potential  claims  for  ojedical  care 
furnished  to  servics  members,  family 
members  or  retirees  of  Air  Force,  Navy, 
Marine  Corps  or  Coast  Guard  to  the 
nearest  installation  or  office  of  that 
service.  As  an  exception  to  this  rule, 
however,  claims  offices  may  assert  and 
collect  claims  for  medical  care  provided 
to  retirees  of  anotho-  service  and  their 
dependents  if: 

(1)  medical  care  was  furnished  at  the 
local  Army  MTF;  and 

(2)  the  incident  giving  rise  to  the 
claim  occurred  near  the  Army 
installation:  or 

(3)  the  retiree  resided  near  the  Army 
installation.  In  these  exceptional 
situations,  the  claims  office  must  ensure 
that  the  retiree  is  not  receiving  care  at 
another  service's  MTF.  The  claims  office 
must  also  notify  USARCS  as  well  as  the 
nearest  installation  or  office  of  the 
retiree's  service  that  it  is  handling  the 
claim. 

(c)  In  some  instances,  the  Army  and 
the  VA  ydll  both  pay  for  care  provided 
to  a  soldier  or  retiree.  The  VA,  however, 
is  precluded  bom  asserting  claims  for 
"service-connected"  injuries. 
Accordingly: 

(1)  If  a  soldier  is  injured  and  is 
discharged  bom  the  service,  the  claims 
office  will  assert  claims  for  the 
reasonable  value  of  medical  care 
furnished  at  Army  expense  (including 
care  furnished  in  a  VA  facility)  prior  to 
a  soldier's  discharge.  Qaims  offices  will 
not  assert  for  the  value  of  medical  care 
furnished  at  VA  expense,  but  the  RJA 
will  consider  future  care  provided  by 
VA  in  determining  whether  to  approve 
a  waiver  or  compromise. 


(2)  If  a  nfttiee  is  iiqnred  and  receives 
some  cave  paid  for  by  the  Anqr  and 
oter  care  in  a  VA  fMiMty.  the  claims 
office  will  coordinate  w^  the  neaiest 
VA  office  and  aaaert  a  claia  far  the  fuU 
vahM  of  the  care  provided.  The  office 
will  lemit  the  amount  recovered  far  eve 
provided  at  VA  expoDse  to  the  VA. 

i53&2S   PlMeveryRlgMiuadarflw 


Pursuant  to  the  Federal  Medical  Care 
Recovery  Act  the  Govetnmeut  may 
pursue  recovery  of  medical  costs  under 
any  of  the  following  tactics: 

(a)  Subrogation.  The  United  States  is 
stAivqgated  to  any  rights  or  ckurns  hdd 
by  a  ptfsoD  to  whom  the  Government 
has  provided  medical  care  against  the 
tortfaasor  who  caused  him  or  her  to  be 
in  jured.  As  subrogee,  the  United  StMes 
can  recover  from  the  wiongiioer  the 
reasonable  value  of  the  ii>»w*i^l  care  it 

has  fumiahed  OT  wrill  fumiA  die  injured 


(b)  IntervuiticB.  The  Ihuted  States 
Bnrene  in  an  inland  pnty's  suit 

against  a  tortfaaaor  or  faring  suit  as  the 
assig^ue  of  an  injured  party's  riqght  of 
action. 

(c)  Jndqpeadeitf  Action.  The  United 
States  can  aaaert  administrBtively  and 
litigate  a  medical  care  ckim  in  its  own 
name. 

(d)ltam  of  ^Mcial  Damages.  The 
hipind  party's  attorney  can  assert  the 
Governnieol's  «jaim  as  an  item  of 
special  damages  in  an  injured  party's 
suit  against  the  tortfeasor. 

S596i224   ManMcalionot potential 
medical  care  Peoevary  claims. 

(a)  Ey  MTF  pwsonn^.  (1)  The  MTF 
commuider  will  ensure  that  the  claims 
office  is  notified  of  instances  i^kete  the 
MTF  provides  or  is  InUed  by  a  civilian 
facility  forii^Mtient  en  outpatient  care 
resulting  frttm  injuries  such  as  broken 
hostes  or  bums  arising  from  automobile 
accidents,  gas  e}q;>)osions,  falls,  civilian 
malfwactice.  and  similar  incidents 
which  do  not  invidve  collections  from  a 
health  benefits  or  medicare 
supplemental  insurer.  Claims  personnel 
will  coordinate  with  MTF  personnel  to 
ensure  thai  inpatient  and  outpatient 
records,  and  emergency  room  and  clinic 
logs  are  properly  screened  to  identify 
potoitial  cases. 

(2)  The  MTF  commander  will,  also 
ensure  that  the  MTF  does  not  release 
billings  or  medical  records,  or  respond 
to  requests  for  assistance  with  worker's 
corapensatioa  forms,  without 
coordinating  with  the  RJA. 

(b)  By  CHAMPUS  fiscal 
intermediaries.  The  CHAMPUS  fiscal 
intormediary  is  required  to  identify  and 
to  promptly  mail  claims  involving 


certain  diagnostic  codes  to  the  daims 
office  dasignaled  as  die  stale  point  of 
contact  The  fiscal  imannoifiary  is 
reqpaired  to  provide  the  ocmtact  office 
with  a  personal  ininry  qoestiannaire 
conqileled  by  the  injured  party  and  a 
copy  of  the  CHAKB>US  E3q>knalion  of 
Benefits  showing  the  inrnnnt  t|ia| 
CHAkffUS  paid  on  dw  cktan. 

tl)  1b  aooordance  with  diapler  5  of 
the  CHAMPUS  Fiscal  Intennediary 
Operations  Manual  tSeplember  1991),  a 
fiscal  intflnnediary  must  suspead 
payment  on  a  claim  with  possibfe 
medical  cere  recovery  until  die  injured 
party  properiy  completes  the  personal 
injury  qneetionnaiie.  Widiin  15  woridng 
days  after  recriving  and  evaluating  die 
completed  questionnaire,  the  fiscal 
intermediary  is  required  to  dispetdi 
possible  niMiical  care  recovery  cases  to 
the  8p|»opiiate  claims  office.  The 
contact  office  most  work  with  die  fiscal 
intennediary  to  ensure  that  claims  are 
properiy  identified  and  forwarded  in  a 
timely  manner.  The  claims  office  should 
document  persistent  problems  and 
notify  USARCS. 

(2)  Prim-  to  settlement  of  a  CHAMPUS 
claim,.claims  offices  should  recontact 
the  fiscal  intermediary  to  ensure  that  all 
amounts  paid  ftir  by  CHAMPUS  are 
included  in  the  Government's  assertifni. 

(c)  By  claims  perscmnel.  The  RJA  wiH 
ensure  that  MTF  comptroller,  clinic, 
and  Patient  Administration  EKvision 
records  are  screened  to  identify 
'  potential  medical  care  recovery  cases. 
The  RJA  wiH  alsojCOOTdinate  with  Navy 
and  Air  Force  claims  offices  and  MTFs 
to  ensure  that  they  identify  potential 
claims  involving  treatment  provided  to 
Army  personnri.  To  the  extent  possible 
claims  personnel  will  review  civilian 
poh'ce  reports,  military  police  blotters 
and  reports,  news  reports,  magistrate 
court  proceedings,  line  of  duty  and  AR 
15-6  investigations,  and  similar  sources 
to  identify  other  potential  medical  care 
recovery  claims. 


$53Cl22S   Msdicali 

foHoering  idantillcaion. 

(a)  Opening  potential  claims.  Unless  it 
is  obvious  from  the  notification 
documents  that  there  is  no  pcrtential 
recovery,  claims  personnd  will  open  a 
potential  claims  file  on  each  incident 
identified.  Until  the  Affirmative  Claims 
Management  Program  is  revised  to 
include  a  "potentials  database," 
potential  claims  will  be  recorded  in  the 
Claims  Journal  (DD  Form  1667). 

(fa)  Transfer  of  reqwosibiiity.  (1) 
Several  claims  (rffices  may  be  notified  of 
incidents  involving  more  dian  one 
injured  party  or  treatment  at  more  than 
one  fadiity.  If  an  RJA  has  reason  to 
beUeve  that  this  has  occurred,  the  RJA 


win  ocmlact  the  odier  offices  to 
determine  whidi  (^oe  has  dre  most 
significant  coolacls  and  should  wsert 
the  dalm.  The  office  dosest  to  where 
the  injury  occurrHd  is  not  necessarily 
the  office  with  the  most  s^ficant 
contacts,  hi  the  event  that  (rffices  cannot 
^ee.  they  will  refer  the  matter  to  die 
Quef,  Affirmative  Claims  Bnnd), 
USARCS  far  a  decision.  The  claims 
office  will  notify  the  MTF  if  it  transfers 

re^wnsibifity  for  a  daim  that  the  MTF 

referred. 

(2)  The  office  designated  as  the 
CHAMPUS  or  NG  point  of  contact  far  a 
state  will  forward  potential  claims 
arising  in  another  office's  area  frf 
leqwnsihility  to  that  office. 

(c)  tovestigation.  If  MTF  personnel 
have  not  already  collected  the  necessary 
infianBalion.  deime  persnmd  wiD 
dispatch  qaestionnaires  to  injured 
parties  to  detennine  the  facts  and 
circnmstanoBS  mid  identify  all  available 
insurance  coeeraga  Claims  peisoone] 
will  obtain  medical  records  and  bUlings 
to  detennine  the  vahie  of  the 
Govenameot's  daim,  and  will  contact 
witnesses  and  consult  with  medical 
P«nmmd  as  appropriate.  RJAs  may 
direct  miit  daims  (rfficers  to  investigate 
incidents  and  may  request  assistance 
bom  other  DOD  claims  offices  as 
needed. 

(d)  dosing  potentia]  claims  %vithout 
assertion.  If  the  RJA  determines  that 
there  is  no  tort  liability  or  possible 
recovery  from  an  insurer  or  woriiers' 
compensation  fund,  or  that  the  potential 
recovny  is  too  small  to  be  worth 
pursuing,  he  or  site  will  di^oee  of  the 
notification  vrithout  asserting  a  claim.  If 
a  potential  daim  file  was  opened, 
claims  personnd  will  annotate  the  basis 
for  closing  the  potential  claira  on  the 
chronolo^  sheet.  If  an  MTF  provided 
the  notification,  claims  personnel  will 
return  the  notificatimi  with  a  dated  and 
signed  notation,  "Per  RJA,  no  tiiird 
party  recovery." 

(e)  Asserting  demands.  If  there  is  a 
legal  and  factual  basis  for  the 
Government  to  recover,  claims 
peraonnel  will  assert  a  demand  against 
each  tortfeasor  and  insurer.  Claims 
personnel  should  place  tortfeasors  and 
insurers  oo  written  notice  of  the 
Government's  right  to  recover  even  if 
the  injured  party's  attorney  enters  into 
a  representation  agreement  (see 

§  536.226(b)). 

(1)  Automobile  case— tort  liability.  If 
care  was  wholfy  at  partfy  provided  in 
an  MTF  on  or  after  5  November  1990, 
the  claims  office  wrill  assert  demands 
against  the  tortfeesor  and  his  insurer 
citing  both  the  FMCRA  and  10  U.S.C. 
1095.  If  care  was  provided  in  a  civilian 
hospital  or  was  provided  befme  5 
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November  1990,  die  office  will  cmly  dte    compromise  an] 
the  FMCRA  as  a  basis  for  recovwy.  Government's 


portion  of  the  payment  of  such  exprases.  Claims 

im  because  of  undue        offices  may  assert  a  demand  for  burial 


cLiim 
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November  1990,  the  office  will  only  dte 
the  FNKIRA  as  a  basis  for  recovery. 

(2}  Automobile  cases— no  tort 
liabUity.  If  care  was  wholly  or  partly 
provided  in  an  MTF  on  or  after  5 
November  1990,  the  claims  office  will 
assert  demands  against  the  injured 
party's  Personal  Lslury  Protection  (PIP), 
medical  payments,  or  no-bult  insurance 
citing  10  U.S.C.  1095.  If  care  was 
provided  in  a  civilian  hospital  or  was 
provided  before  5  November  1990,  the 
office  will  cite  applicable  state 
insurance  law  recognizing  the  United 
States  as  a  third  party  beneficiary  of  an 
injured  party's  automobile  insurance. 

(3)  Automobile  cases — multiple 
sources  of  recovery.  If  the  claims  office 
can  recova  firom  the  tortfeasor's 
automobile  liability  and  firom  the 
injured  party's  non-liability  coverage, 
the  claims  office  should  put  both 
insurers  on  notice  of  the  claim  and 
should  first  attempt  to  collect  from  the 
no-foult  insurer.  If  the  tortfeasor  is  an 
uninstired  motorist  and  the  injured 
party  has  uninsured/underinsured 
motorists'  coverage,  die  claims  office' 
should  attempt  to  recover  firom  the 
injured  party's  insurer  while  following 
the  prooBdures  in  §  536.228(a).  See 

§  536.227(e)  if  the  injured  party  has 
health  benefits  insurance. 

(4)  Special  rules  applicable  to 
CHAKffUS  "primary  payers."  Pursuant 
to-lO  U.S.C.  1079(j)(l)  and  1086(g). 
workers'  compensation  and  the  injured 
party's  no-fault.  PIP,  medical  payments, 
and  uninsured/underinsured  motorist's 
coverage  are  considered  "primary"  to 
CHAMPUS.  Before  the  fiscal 
intermediary  pays  the  injured  party's 
medical  bills  and  notifies  the  claims 
office  to  assert  a  claim  against  the 
tortfeasor,  the  fiscal  intermediary  is 
required  to  verify  that  these  "primary 
payers"  have  paid. 

(i)  If  the  fiscal  intermediary  overlooks 
such  coverage,  the  claims  office  will 
immediately  assert  a  demand  against  the 
injured  party's  insurer  (or  the  workers' 
compensation  fund)  citing  10  U.S.C. 
1079(j)(l)  in  addition  to  other  sources  of 
authority.  If  the  insiuer  has  already 
disbursed  the  policy  limits  to  the 
injured  party,  the  claims  office  will 
request  repayment  from  the  injured 
party.  The  claims  office  will  return 
money  recovered  in  this  maimer  to 
CHAVO>US  (see  §  536.231(d)(3). 

(ii)  If  the  injured  party  or  the  injured 
party's  insurer  decline  to  pay  and  the 
claims  office  does  not  recover  the  full 
amount  asserted  from  the  tortfeasor's 
liability  insurer,  the  claims  office  w|ll 
forward  the  file  to  USARCS,  which  will 
refer  the  matter  to  the  CX:HAMPUS 
'  General  Counsel.  In  this  instance,  the 
claims  office  will  not  waive  or 


compromise  any  portion  of  the 
Government's  claim  because  of  undue 
hardship  to  the  i  ijured  party  without 
the  approval  of  (  hief .  Personnel  Claims 
and  Recovery  Di  rision.  USARCS. 

(5)  Cte-the-job  njuiies.  In  states  that 
recognize  the  Umted  States  as  a 
beneficiary  of  stste  workers' 
compensation  syjstems.  the  claims  office 
will  present  a  cliim  to  the  appropriate 
office.  1 

(6)  Other  injunes.  Other  instances 
giving  rise  to  thitd  party  liability 
include  gas  explosions,  malpractice  by 
civilian  physiciffis.  slip-and-&ll 
incidents,  and  product  liability  cases. 
Claims  offices  will  assert  demands 
against  the  tortfeasor  and  his  insurer 
citingthe  FMC 

({)  Determination  of  the  amount 
asserted. 

(1)  MTF  costs.)  Recovery  for  MTF  care 
is  presently  based  upon  multiple 
"clinical  group"  per  diem  inpatient 
rates  and  a  single  per  visit  outpatient 
rate  established  by  the  Office  of 
Management  and  Budget  (OMB).  Claims 
personnel  shoulA  obtain  a  billing  bom 
each  MTF.  The  1)A  should,  however, 
obtain  information  from  the  MTF 
registrar  and  adjjist  the  amount  asserted 
if  it  appears  thatlthe  billings  include 
inpatient  days  wpere  the  injured  party 
was  retained  in  Aie  MTF  for 
administrative  purposes  rather  than 
medical  needs,  j 

(2)  CHAMPUa  costs.  Recovery  for 
inpatient  care  pflDvided  in  civilian 
hospitals  and  p4d  throu^  CHAMPUS 
is  based  upon  tl^  CHAMPUS 
"Diagnosis  Related  Group"  (ORG)  rates, 
regardless  of  thet"actual"  costs.  Rates 
for  outpatient  ca^  are  based  on  the 
CHAMPUS  "alldwable  charge"  for  that 
medical  service.jClaims  offices  should 
assert  for  the  amount  that  CHAMPUS 
paid  even  thoudi  this  can  sometimes 
exceed  the  amount  that  the  civilian 
hospital  billed.  | 

(3)  Ambulanc^  services.  Ambulance 
and  air  ambulanpe  services  provided  to 
soldiers,  family  inembers  and  retirees 
are  "medical  co«s"  within  the  meaning 
of  the  FMCRA  aid  10  U.S.C.  1095,  but 
they  are  not  incUided  in  the  OMB  rates. 
Claims  offices  should  try  to  obtain  a 
specific  breakdown  of  costs  from  the 
MTF  or  the  unit  providing  the  services 
and  include  theSe  in  the  amount 

•  asserted.  | 

(4)  Burial  expenses.  If  a  soldier  dies 
fiom  injuries  received  and  is  buried  at 
Government  exjiense,  the  installation 
Mortuary  Affairs  Office  completes  DD 
Form  2063  and  Itemizes  expense  data 
on  this  form.  Wlule  burial  expenses  are 
not  "medical  ca|e"  within  the  meaning 
of  the  FMCRA  o*^  10  U.S.C.  1095,  many 
insurance  polici  js  provide  for  the 
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payment  of  such  expenses.  Claims 
offices  may  assert  a  demand  for  burial 
e^qpenses  incurred  by  the  Government  if 
the  insurance  contract  provides  for 
payment  of  such  expenses  and  state  law- 
recognizes  the  United  States  as  a  third 
party  beneficiary  of  the  contract.  Claims 
personnel  should,  however,  be  extra 
sensitive  to  the  possibility  that  the 
insiuance  proceeds  might  be  inadequate 
and  should  anisider  waiving  or 
compromising  the  Government's  claim 
in  appropriate  cases  to  avoid  imdue 
hardship  to  the  deceased  injured  party's 
next  of  kin. 

S536.226   nslellom  wHh  the  tnjured  party. 

(a)  Claims  personnel  will  advise  the 
injured  party  and/(M-  his  attorney  that — 

(1)  The  United  States  has  a  right  to 
recover  the  reasonable  value  of  medical 
care  that  has  been  furnished  or  will  be 
furnished  in  the  future. 

(2)  The  injured  party  is  required  to 
cooperate  with  the  United  States  by 
providing  a  complete  statemem  of  the 
facts  and  circumstances  surrounding  the 
injury,  information  about  any  legal 
action  brought  against  any  prospective 
defendant,  and  information  about  and 
copies  of  any  insurance  policies. 

(3)  The  injured  party  snould  not 
execute  a  release  or  settle  any  claims 
without  notifyins  the  R)A. 

(4)  The  injuiea  party  may  consult 
with  a  legal  assistance  attorney  if- he  or 
she  is  otbuBrwise  entitled  to  legal 

•  assistance. 

(b)  Claims  personnel  should  att^npt 
to  coordinate  action  to  collect  the  claim 
of  the  United  States  with  the  injiued 
party's  action  to  collect  his  or  her  own 
claim  against  a  tortfeasor  or  insurer. 

(1)  The  RJA  may  enter  into  a  written 
agreement  with  the  injured  party's 
attorney  to  assert  the  Government's 
claim  and  to  include  it  as  an  item  of 
special  damages  if  the  injured  party 
sues.  The  agreement  must  state  that  the 
Government  will  not  pay  counsel  fees, 
and  that  the  attorney  will  not  compute 
his  fee  based  on  the  Government's 
portion  of  any  recovery.  The  agreement 
must  also  state  that  the  Government 
must  be  consulted  regarding  any 
potential  compromise  and  must  agree  to 
any  settlement. 

(2)  The  R}A  should  coordinate  with 
the  injured  party's  attorney  to  ensure 
that  any  request  for  compromise  or 
waiver  of  the  Government's  claim  is 
considered  as  far  in  advance  of 
settlement  as  is  practical. 

(3)  The  RJA  may  arrange  to  make  local 
witnesses  available  for  the  injured 
party's  attorney.  With  approval  fiom 
USARCS,  the  RJA  may  arrange  to  make 
other  Army  witnesses  available  for  the 
injured  party's  attorney  if  it  is  in  the 


Goveranent's  bssi  interests  to  do  so. 
Any  sndiraqaast  nmst  be  subnritted  as 
far  in  advanoe  as  practicaL  The 
appearance  of  present  and  fonaer  DA 
military  and  civilian  personnel  as 
witnesses  is  governed  by  AR  27-40. 
Chapter  7. 

(4)  The  RJA  should  immediatdy 
terminate  a  rniesentatlan  agreement 
and  independently  puisne  the 
GoTemnieiil'srig^  to  recover  if  the 
injured  party's  interests  conffict  with 
uM  Guweijuiieiit's  interests,  or  if  the 
infnrsd  party's  attomsy  fidls  to  keep  the 
IQA  infomed  of  developments  or 
otherwise  acts  in  a  manner  inconsistent 
with  lepressBtiBg  the  Government's 
interest.       * 

(c)  If  the  injared  party  or  his  attomey 
fails  to  caoiwiUBwitti  the  ckims  office, 
the  R|A  is  sMhoriMd  to  dbect  the  MTF 
pennanel  to  widikiM  billing 
information  and  sbonki  vigQroosly 
pursue  the  GoweraiDenf  s  li^t  to 
recover.  In  addttioD,  as  oatUned  in  32 
CFR  537.23,  the  R|A  is  auilioiiaed  t» 
greet  d>e>fIF  to  wiflihold  release  of 
BMdlGal  vscards  notil  die  iniured  patty 
provides  flie  statsDMnt  and  oOier 
infDemallon  veqirired  Iqr  S  S36.226(a)(2): 
the  RJA  mre  not.  however,  dtaed  the 
MTF  to  wittihold  medical  records  if  the 
injured  party^  attonwy  BMreiy  refuses 
to  enter  into  a  rqmsentation  a^eeroent. 
In  amoiifiale  cases,  the  claims  office 
shoud  iBlsnraae  in  pending  htigatian. 

(d)  If  the  ii^endpai^s  attorney 
impraperiy  widdMrtds  or  diflburses 
money  collected  on  behalf  of  the 
Government,  the  RyAAoold 
inmiedialeiy  iBHiale  action  to  recover 
the  money  owed  duuugh  litigation  or 
throng  State 'disdliriinaiy  proceedings 
after  appro|iriate  ooordiiiatioii  in 
accac<&ace  with  AR  27-40  and  AR  27- 
1. 

lei  Claims  personnel  may  obtain  an 
assignment  mm  the  injutwl  party  u  his 
attonwy  for  tiw  reesGnaUe  value  of  the 
care  that  the  Uidled  States  provided  if 
this  will  iKilitate  odlection.  The 
absence  of  an  assignment  does  not  affect 
the  Govesnment's  independence  right 
under  the  FMCRA.  however,  and  an 
ascigninent  is  normally  not  necessary. 

Recovering  and  Deposition  on  Claims 

§536.227    The  MTF  Third  Party  Recovefv 
PpogmnCrPCPI. 

DQD  Claims  offices  and  MTFs  man^e 
complementary  ptogiauis  to  recover  for 
medical  can  furnished  at  DCS)  expense. 
Pursuant  to  a  Menmandura  of 
Agreement  Q40A)  between  the  Ju(%e 
Advocate  Geneial  and  The  Suigeoo 
General  and  understandings  with  h4avy 
and  Air  Force  andiorities,  claims  offices 
and  MTF'8  sqipart  each  other's 
recovery  programs. 


(a)  As  piDvlded  hi  flie  MQA.  daims 
offices  wiU  TBOOver  from  antomoUIe 
insurers,  while  MTFs  will  recover  from 
healtti  benefits  and  medicare 
sabuIeuMntal  insmance. 

(b)  As  provided  ha  the  MQA.  MTFs 
will  oiit^  insmanoe  and  odter  rrievnt 
infoimatian  from  pwnins  leoeiving 
inpatient  and  outpatient  tieatiimut  for 
i^mies  nsuhina  from  an  aoddoiL  MTF 
personnd  vrlU  avo  screen  emestgency 
room  logs,  clinic  records,  and  patient 
admission  information  to  identify 
accident  cases.  MTFS  wiU  lefnr  tibese 
cases  to  daims  offioBs  in  a  timdy 
mauer,  assist  daims  offices  in 
obtaining  medical  records  and  cost 
computations,  and  routs  reqnasto  lor 
memcal  iscords  from  infnrad  pasties 


(c)  In  return,  dtims  offices  will  notify 
the  MTFs  of  the  final  disposition  of 
cases  refsired.  deposit  money  recovered 
under  10  U.S.C.  1095  to  the  operations 
and  maintenance  account  of  the  MTF 
Utak  provided  die  care  &ee  $  536.231(d)). 
andreport  the  amounts  depoeited  \o  an 
MTFs  account  on  a  monthly  binis. 

(d)  As  provided  hi  tihe  MOA.  the  heed 
of  each  deims  office  may  enter  into  a 
local  MemMaodmn  trf  Agreement  with 
his  or  her  supporting  Anny  MTF 
commander.  Such  agreements  should 
cover  procedures,  the  deyee  of  staffii^ 
each  (rfBoe  wiU  provide,  and  time 
frames  for  providing  rscotds  or 
inframation.  Spch  agreements  may  also 
provide  for  the' MTF  to  assist  the  claims 
office's  medical  care  recovery  efibit. 
either  by  giving  bedi  money  deposited 
by  the  daims  office  into  the  MTFs 
Operations  ft  Maintenance  fbnd  to  the 
claims  office,  or  by  providing  personnel 
or  other  support.  Any  personnel 
provided  or  money  returned  to  the 
claims  office  under  sodi  an  agreement 
will  only  be  used  to  support  affirmative 
claims  collection  eflbrts. 

|e)  if  care  was  wbc^  or  pertly 
provided  in  an  MTF  on  or  after  5 
Novendwr  1990  and  recovery  is  possible 
from  both  a  heahh  benefits  bisuier  and 
an  automobile  insurer,  the  MTF  will 
first  attwnpt  to  cdlect  from  the  heahh 
insurer.  If  the  MTF  cannot  recover  the 
full  vahie  (tf  the  Government's  daim 
fiom  the  health  insure,  the  MTF  will 
foward  the  daim  file  to  the  installation 
claims  office  lor  collection  from  the 
automobile  insurer. 


(a)  Uoinsured  Motorists.  If  the 
tortfeaaoc  is  an  uninwred  motorist, 
affinnalive  daiins  personnel  will  assert 
a  demand  against  the  tortfeasor,  and 
wiU  request  suspension  of  the 
tortfeasor's  driving  and  registration 
privil^es  under  a  State  fin^tKrial 


lespoDsAUity  law  if  the  tortfaasor  does 
not  pay  ptomptly.  tf  collection  from  the 
toetfMBor  is  not  fsarible.  claims 
personnd  will  pnrsue  recovery  from 
any  State  mdnsured  motorist's  fund  or. 
on  a  medicri  cam  daim.  6<oai  the 
injured  party's  tminstned  motwist's 
coverage. 

(b)  Periodic  review  of  pending  claims. 
Whether  or  not  the  iofmed  party's 
attorney  has  agrssd  to  assert  the 
Govmnmant's  chdm.  daims  personnel 
WiU  review  te  status  of  pending  claims 
every  60  days  and  take  foUow-up  action 
as  apprapeiale.  deims  pnsoimal  should 
periodically  contact  the  inlBved  party's 
attorney  to  datendne  die  status  of 
pending  caass.  and  should  call  or  send 
foDow-«p  kttBB  to  an  insurer  or 
tortfeasor  vdw  feils  to  raapond  to  a 
demand  or  providss  an  unacceptable 
response.  Fdilow^qi  action  shmdd  be 
documented  on  diedaiaM  chronokiRy 
sneet. 

Icl  Adpnting  thw  anx  n^nt  <iwei  ted 
The  igA  should  adjust  die  amount 
asserted  on  a  date  m  fiirthai  tmaliiMiiil 
is  providad.  Ite  R|A  riwdd  deky 
settlement  if  it  appaan  that  aoctensive 
treatment  is  neceasary  or  should 
—niidnr  this  in  mwntinih^  a  mttlrmitf 

(d)  Forwasdiug  daims  to  higher 
audMritias.  "nie  RJA  or  head  of  a  cknms 
office  will  tacminate  action  OS  will  act 
archers  to 


on 


compromise  Ant  are  within  his  or  her 
settlement  authoeity  (see  §536.216).  If  a 
higher  settleBHnt  authoiity  anist  act  on 
dia  daim.  die  R|A  will  foffwmd  a 
completed  woririheet  to  tha  area  daims 
office  (if  that  offica  has  authority  to  tdca 
action)  or  to  USARCS  as  apjnopfiale. 
When  time  is  (rf  the  essence  in  securing 
a  settlement,  sn  R)A  may  contact 
USARCS  telepbonically  frv 
authorizetion  to  vraive  or  compnunise  a 
daim.  Prior  to  the  coqiirBtian  erf  the 
statute  of  hmitations,  the  RJA  diould 
contact  USARCS  for  guidance  on 
disposii^  of  any  daim  «^di  cannot  be 
recovned  in  full,  compromised, 
terminated  or  litigated. 


1536.226 

Claims  personnd  will  reflect  the  basis 
for  any  settlements  other  than  payment 
in  full  in  the  claims  file.  Note  that  under 
some  circumstances,  settlemoit 
authority  may  not  waive  ot  compromise 
a  claim  that  he  trt  she  would  normally 
have  authority  to  act  on  (see 
§  536.216(g)). 

(a)  Payment  in  full.  A  settlement 
authority  may  settle  a  medical  care  or 
propoty  dame^  claim  by  recovering 
the  full  amount  the  Government's  claim 
as  a  lump  sum,  through  installment 
payments,  or  as  a  rqMir  in  kind  on  a 
property  damage  d^m.  An  oUa  for  the 
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full  amount  of  avaiM>le  insuranoe  ■  ' «-  '• 
would  not  "pay  in  full"  a  claim  asserted 
for  a  greater  amount,  and  the  RJA^yduld 
have  to  follow  compromise  ^ooeduies. 

(b)  Compmaiise.  \l)  If  there  are 
difficulties  to  recovering  on  a  medical 
care  or  property  damage  claim  fas 
defined  ^  part  4  CFS  part  103  of  the 
Federal  uaims  Collection  Standards),  a 
settlement  authority  may  accept  lea»:    ; 
than  the  amount  asserted  from  a    -.■» » ^  «.* 
tortfeasOT  or  insurer  tot  die  convenience 
of  the  government  Acceptable  bases  for. 
compromise  for  the  oonvenioice  of  the  - 
government  inckida  inability  of  the 
tortfeasor  to  pay,  insufficient  insurance, 
probability  that  die  government  will  be 
miable  to  prove  its  case,  or  collection 
costs  wfaidi  are  not  commensurate  widi 
the  amount  being  compromised. 

(2)  If  the  infured  party  or  the  infured 
party's  attomw  requests  waiver  or 
compromise  m  a  medical  care  claim«  a 
settlement  authority  may  accept  an 
amount  lass  than  the  amount  asserted  to 
equitably  apportion  the  available  funds 
and  avoid  undue  hard-ship  to  the 
injured  party.  To  do  so,  the  settlement 
authority  must  consider  the  feir  value  of 
the  iniured  party's  claim,  the  foture 
vahw  of  care  provided  by  the  United 
States,  and  the  potential  recovery 
available,  fai  evaluating  a  request,  the 
settlement  aufliority  may  consider  an 
offer  by  the  injured  party's  attorney  to 
reduce  his  or  her  fee.  but  should  not     ■ 
make  this  a  condition  for  granting  a 
request.  Prior  to  approval  of  any 
compromise  based  on  undue  hardship, 
the  injured  party  must  provide  the 
following  information: 

(i)  Detailed  information  on  what 
funds  are  available  for  recovery. 

(ii)  Reasonable  value  of  the  injured 
party's  claim  for  permanent  injury,  pain 
and  suffering,  decreased  earning  power, 
and  any  other  items  of  special  damages. 

(iii)  Military,  VA.  and  Social  Security 
disability,  and  any  other  Covemment 
benefits  accruing  to  the  injured  party. 

(iv)  Probability  and  amount  of  future 
medical  expenses  of  the  Government 
and  the  injured  party. 

(v)  Present  ana  prospective  assets, 
iacome.  and  obligations  of  the  injured 
party  and  those  dependent  on  him  or 
her. 

(vi)  A  statement  regarding  the 
financial  condition  of  the  debtor. 

(c)  Termination  of  collection  action.  If 
there  are  difficulties  in  recovering  on  a 
medical  care  or  property  damage  claim 
(as  defined  by  4  CFR  part  104.3  of  the 
Federal  Claims  Collection  Standards),  a 
settlement  authority  may  close  the  claim 
without  recovery  for  the  convenience  of 
the  Covemment.  Acceptable  bases  for 
terminating  collection  action  include 
lack  of  legal  merit  to  the  claim,  lack  of 


evidence  to  substantiate  the  claim,  costs 
of  recovery  wfaidi  kiU  exceed  the 
amount  leooverab  b.  <x  inability  to 
locate  die  debtor  i  i  instances  where  the 
likelihood  of  coUe  idon  is  too  remote  to 
justify  retention  oi  the  file. 

(d)  Waiver.  If  thi  ii^ured  party  orthe 
injured  party's  att(  mey  requests  waiver 
or  compromise  of  he  govenunent's 
claim,  a  settlemenf  authority  may  close 
•  medical  care  claiin  without  recovery 
where  collection  off  any  part  of  the    < 

gDvemment's  claiip  %vill  resuh  in  undue 
ardship  to  the  injLred  party.  Prior  to   - 
granting  a  request  for  waiver,  the   '"-. ' 
settlement  authority  will  consider  the 
factors  outlined  iiij$  S36.229(b)(2)  and 
require  the  injurec  party  to  provide  the 
items  listed  in  §  s:  6.229(b)(2)  (i)  Umi 
(vii).  Property  dan  age  claims  cannot  be 
"waived." 

1538.230   Utigatioi. 

If  a  tortfeasor  or  nsurer  refuses  to 
settle,  or  if  an  inju  ed  party's  attorney 
impn^rly  withh<  Ids  fimds,  the  R)A 
must  consider  hti(  ation  to  protect  the 
interests  of  the  Un  ted  States.  Litigation 
is  particulariy  app  opriate  if  a  particular 
insurer  consistent^  refuses  to  settle 
claims,  or  if  the  Covemment 's  interests 
are  not  adequatelytrepresented  on  a 
large  claim.  1 

(a)  RJA's  must  rnaintain  close  contact 
with  local  ILS-AttQcney's  offices  to 
ensure  that  these  offices  are  willing  to 
initiate  litigation  on  cases.  RJA's  are 
encouraged  to  obt4in  appbintments  as 
Special  Assistuit  tl.S.  Attorneys. 

(b)  In  order  to  diectly  initiate  or 
intervene  in  litigatton,  an  RJA  must 
prepare  a  litigating  report  and  formally 
ref^  the  case  throagh  the  Affirmative 
Claims  Branch,  USARCS  and  the 
Litigation  Division,  OTJAG  (as  required 
by  AR  27-40,  chailter  5)  to  the  U.S. 
Attorney.  While  tOe  RJA  should  attempt 
to  initiate  litigation  well  before  the 
expiration  of  the  sjatute  of  limitations, 
the  RJA  may  cont4:t  USARCS 
telephonically  if  slatute  of  limitations 
problems  necessitate  quick  action  on^ 
case.  The  RJA  shoald  also  contact 
USARCS  if  a  U.S.  Attorney  is  reluctant 
to  pursue  an  important  case.  An  injured 
party's  attorney  miy  represent  the 
Government's  interest  in  litigation 
without  any  speciii  coordination. 

(c)  The  Department  of  Justice  requires 
all  cases  involvingi  damage  to 
government  prop^y  of  $200,000  and 
under  to  go  throu^  the  Department  of 
Justice  Central  Intake  Facility  in  Silver 
Spring,  Maryland,  before  going  to  a 
United  States  attorney  for  litigation. 
Forward  the  agenoi  referral  package 
cover  sheet  and  all  documentation 


normally  providec 


on  all  such  cases  ti  t  USARCS.  which  in 


to  the  U.S.  Attorney 


turn  will  forward  them  to  the  Central  ; 
Intake  Facility  through  the  Litigation 
Division,  Office  of  the  Judge  Advocate 
Genertd,  as  appropriate. 

9536.331    Ackninislreliye  metiers. 

(a)  Receipts.  The  RJA  may  provide  a 
receii^  for  payment. 

(bj  Releases,  The  RJA  may  execute  a 
release  acknowledging  that  the 
Government  h«s  received  pajoneni  in 
full  of  the  amount  asserted  or 
compromise  amount  agreed  upon,  w  the 
final  installment  paymajt;  and  should  . 
try  to  use  fltieleeae  similar  to  the  release  . 
printed  as  Figure  9-1.  DA  Pam  27-162. 
The  RJA  may  not;  however,  execute  any 
kind  of  indemnity  agreement,  nor  may 
the  RJA  execute  a  release  which , 
prejudices  the  Government's  right  to 
recover  on  odifer  claims  arising  out  of 
the  same  incident  without  the  approval 
of  the  Chief,  Perstmnel  Claims  and 
Recovery  Division,  USARCS.  In 
addition,  the  RJA  may  not  execute  a 
release  that  purports  to  release  any 
claim  that  the  injured  party  may  have 
odier  than  for  medical  care  furnished  or 
to  be  fomished  by  the  United  States. 
The  RJA  will  not  execute  a  release  if  the 
Government's  claim  is  waived  or 
terminated. 

(c)  Depogitiag  property  damage 
recovery.  (1)  For  damage  to  iq>propriated 
fund  propinty.  Monies  recovered  for 
damage  to  appropriated  fund  property 
will  be  deposited  to  Account  21R3019 
(Recoveries  for  Govonment  Property 
Lost  or  Damaged). 

(2)  For  danuge  to  NAFI  property. 
Monies  recovered  for  damage  to  NAFI 
property  will  be  returned  to  the  NAFI. 
If  the  NAH  no  longer  exists,  forward  the 
money  to  HQDA  (DAAG-4»IAF), 
Alexandria,  VA  22331-0321.  Checks 
should  be  made  out  to  the  NAFI,  or,  if 

it  no  longer  exists,  to  the  Army  Morale. 
Welfare,  and  Recreation  Fund. 

(3)  For  damage  to  Army  Stock  Fund 
or  Defense  Business  Operations  Fund 
property.  Monies  recovered  for  damage 
to  property  belon^ng  to  one  of  these 
funds  will  be  returned  to  that  fund 
unless  the  fund  has  charged  the  cost  of 
repair  or  replacement  to  an  appropriated 
fund  account.  The  Defense  Business 
Operations  Fund  replaced  the  Army 
Industrial  Fund. 

(d)  Depositing  medical  care  recovery. 
(1)  To  an  MTF  account.  CONUS  and 
OCONUS  claims  offices  and  command 
claims  services  will  deposit  money 
recovered  bom  an  automobile  insurer 
for  medical  care  provided  in  an  MTF'  on 
or  after  S  November  1990  in  the 
Operations  &  Maintenance  account  of 
the  Army,  Navy  or  Air  Force  MTF  that 
provided  the  care.  Offices  will  deposit . 
money  recovered  fiom  all  types  of 
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automobile  insuranoe.  including 
liability  insurance,  to  MTF  accounts. 

(2)  To theGeneralTreasury.  Money 
recovered  directly  from  tortfeasors,  from 
workers'  compensation  funds,  from 
insurance  other  than  autmnobile 
insurance  (such  as  homeowner's 
insurance),  from  automobile  insurers  for 
care  provided  in  an  MTF  prior  to  5 
November  1990,  or  from  automobile 
insurers  for  care  provided  in  a  civilian 
hqspital  ^11  be  deposited  in  the 
Miscellaneous  Receipts  Account, 
21R3210. 

(3)  Apportioning  medical  care 
recovery  between  accoxmts.  Only  money 
recovered  under  the  provisions  of  10 
U.S.C.  1095  can  be  deposited  into  an 
MTF  account.  Claims  offices  will  often 
have  to  apportion  money  recovered 
among  different  accoimts. 

(i)  Apportioning  money  between  MTF 
accounts  and  the  Genei^l  Treasury. 
Deposit  money  recovered  from  an 
automobile  insurer  for  care  provided 
prior  to  5  November  1990  or  provided 
in  a  civilian  hospital  to  the  General 
Treasury.  Deposit  money  recovered  for 
care  provided  in  an  MTF  after  that  date 
to  the  MTF's  account.  If  the  amount 
recovered  is  less  than  the  amoimt 
asserted,  deposit  money  to  the  MTF's 
account  first,  and  deposit  any  remaining 
money  to  the  General  Treasury. 

(ii)  Apportioning  money  between  two 
or  more  MTF  accounts.  If  care  was 
provided  by  two  or  more  MTF's  on  or 
after  5  November  1990,  and  the  claims 
office  recovers  less  than  the  amount 
asserted,  the  claiihs  office  should  give 
each  MTF  a  pro  rata  share  of  the  money 
recovered.  For  example,  if  MTFl 
provided  $2,000  worth  of  care  and 
MTF2  provided  $1,000  worth  of  care, 
the  claims  office  will  deposit  $800  of  a 
$1,200  recovety  to  MTFl's  account  and 
the  remaining  $400  to  MTF2's  accoimt. 

(e)  Fiscal  Integrity.  Field  claims 
offices  must  reconcile  the  property 
damage  and  medical  care  recovery 
accounts  with  their  servicing  finance 
and  accounting  offices.  Field  claims 
offices  must  ensure  that  their  deposits 
have  been  credited  to  the  proper 
accounts  at  least  on  a  quarterly  basis, 
and  all  accounts  must  be  reconciled  at 
the  end  of  the  fiscal  year. 

Subpart  H--aeims  Office 
Administration 

Records  and  File  Management 

1536.232   Records. 

Unless  otherwise  required  by  this 
part,  claims  JAs  and  claims  attorneys 
charged  with  the  responsibility  for 
clauns  administration  will  maintain 
only  such  current  and  temporary 


records  as^  required  for  the 
administrationtH  claims  activities  and 
for  the  preparation  of  prescribed  reports. 
Basic  records  for  each  claims  office 


(a)  DA  Form  1667  (Claims  Journal 
(Personnel)  (Tort)  (Affirmative)  Claims). 
Journals  will  be  individually 
maintained  for  persoimel  claims,  for 
affirmative  claims,  and  for  tort  and 
special  claims,  corresponding  to  the 
automated  claims  data  management 
programs  for  such  claims,  using  the 
April  1988  version  of  this  form.  Each 
event  requiring  entry  in  the  journal  will, 
be  recorded  immediately  upon  receipt 
of  information  as  to  its  occurrence.  Use 
of  the  journal  for  personnel  claims  is 
optional,  although  modified  use  is 
highly  recommended. 

(b)  Automated  claims  data  base.  The 
automated  claims  data  base  will  be  used 
for  all  claims  opened  in  fiscal  year  1988 
or  later,  and  earlier  year  claims  if  they 
involve  expenditures  of  fimds  in  fiscal 
year  1988  or  later,  as  follows: 

(1)  Tort  and  Special  Claims 
Management  data  base  (all  offices); 

(2)  Persoimel  Claims  Management 
data  base  (all  offices  except  COE  claims 
offices). 

(3)  Affirmative  Claims  Management 
data  base  (all  offices  except  COE  claims 
offices). 

(c)  Investigative  files.  A  claims  office 
will  maintain  separate  investigative  files 
on  potentially  compensable  events 
(PCI)  for  every  incident  which  it  (or  a 
imit  claims  officer)  has  investigated,  or 
has  received  a  copy  of  a  report  of 
incident  or  report  of  investigation  from 
a  unit  claims  officer  or  any  other  source. 
Similar  files  will  be  maintained  for 
incidents  investigated  by  a  claims  office 
or  other  Army  official  that  might  give 
rise  to  an  affirmative  claim  in  favor  of 
the  Army.  The  investigative  file  will  be 
merged  into  a  claims  file  when  a  claim 
is  filed  or  asserted.  Investigative  files 
not  otherwise  merged  into  a  claims  file 
will  be  retained  until  transferred  to 
another  Army  claims  office  or  until  the 
time  for  filing  a  claim  has  expired. 

S536JZ33    Arrangement  of  claims  flies. 
Instructions  on  the  arrangement  of 
claims  files  are  found  in  §  536.196  and 
in  DA  Pam  27-162.  Every  file  for  a 
claim  against  the  United  States  must 
ultimately  contain  the  following: 

(a)  For  files  processed  under  the 
automated  claims  data  management 
system,  a  printout  (i.e  ,  "paper  screen") 
of  the  automated  data.pertaining  to  tbet 
claim.  .^f^.-'. 

(b)  If  the  claim  has  been  paid  in  vfkoie 
or  in  part,  a  o^y  of  the  settlement 
agreement,  if  any.  and  the  certified  o^y 


of  the  paid  voucher  (comeback  copy 
from  the  finance  and  disbursing  office). 

(c)  The  action  or  recommendation. 

(d)  The  claim  (initial  and  any 
amendment). 

(e)  The  report  of  claims  officer,  with 
exhibits. 

1536.234    Dispoantooofciaimsfiles. 

(a)  The  Commander.  USARCS,  is  the 
proper  authority  for  post  settlement 
review  of  claims  against  the  United 
States.  Claims  having  the  following  file 
numbers  under  AR  25-400-2  will  be 
forwarded  to  USARCS  (subject  to  the 
provisions  of  b  and  c  below)  for 
disposition  under  the  regulation:  27- 
20a,  27-20g,  27-20h,  27-20i,  27^0j,  or 
27-20q.  Claims  having  other  27-20  file 
niimbers  will  be  di^osed  locally 
according  to  the  instructions  in  AR  25- 
400-2. 

(b)  Files  of  completed  tort  claims  will 
not  be  forwarded  to  the  Commander, 
USARCS  prior  to  the  expiration  of  any  - 
appeal  period  or  the  6-month  period  for 
filing  suit,  as  applicable.  The  file  of  a 
tort  claim  in  which  an  award  that  is 
final  is  not  accepted  by  the  claimant, 
within  a  reasonable  time,  will  also  be 
forwarded. 

(c)  For  personnel  claims  involving 
recovery  action,  claims  files  will  be 
assembled  and  processed  for  local 
recovery  action  or  forwarded  for 
centralized  recovery  action  in 
accordance  with  DA  Pam  27-162, 
chapter  3,  §§536.195  and  536.196.  After 
completion  of  final  recovery  action  by 
field  claims  offices  or  command  claims 
services  such  files  will  be  forwarded  to 
USARCS  for  retirement. 

(d)  Files  will  be  administratively 
closed  as  abandoned  or  withdrawn  and 
forwarded  to  the  Commander,  USARCS. 
as  provided  herein. 

(1)  Personnel  claims.  Claims  under 
subpart  K  will  be  administratively 
closed  as  abandoned  in  the  following 
situations: 

(i)  The  claimant  affirmatively 
withdraws  or  abandons  the  claim  prior 
to  adjudication.  Such  files  will  contain 
evidence  of  the  claimant's  intention  to 
do  so,  such  as  a  letter  from  the  claimant 
or  a  memorandum  of  a  telephone 
conversation  with  the  claimant. 

(ii)  The  claimant  cannot  be  located  to 
be  paid  or.  if  the  claim  is  not  fully 
substantiated,  to  have  his  or  her   - 
intentions  with  regard  to  the  claim 
ascertained  (but,  see  paragraph  (d)(l)(iv) 
of  this  section). 

(iii)  For  other  reasons,  final  action  on 
the  claim  cannot  be  taken. 

(iv)  When  a  claimant  has  neither 
affirmatively  abandoned  nor  fully 
substantiated  a  claim  cognizable  undur 
subpart  K,  he  or  she  should  be  directed 
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by  certified  maii  to  provide  die  raquired 
substantiadon  widiin  a  specified  period. 
usually  30  days.  If  oonespondence  is 
returned  as  undslivenble,  and  tfie 
claimant  is  an  active  duty  service 
member,  a  cunent  mililaiy  address  can 
usually  be  obtained  from  die 
Commander.  U.S.  Army  Enlisted 
Records  and  Evaluation  Centw.  Aimy 
Worid¥ride  Locator  Service,  ATTN: 
PC31E-RF,  Fort  Benjamin  Harrison.  IN 
46249-5301.  If  the  claimant  fiails  to 
respond,  to  the  extent  that  the  claim  is 
substantiated  and  meritorious  it  should 
be  paid:  odierwise.  it  should  be 
disapproved. 

(2)  Tort  claims.  Each  file  will  contain 
evidence  of  claimant's  intention  to 
withdraw  or  abandon  the  claim,  sudi  as 
a  letter  or  a  memorandum  for  record  of 
a  telephttie  conversation  with  claimant 

(il  Befoie  apparendy  abandoned 
claims  are  fonnrded  to  USARCS,  a 
certified  letter  should  be  sent  to  tlM 
rlaimit  requesting,  his/her  intentions 
within  a  specified  period,  usually  30 
days.  If  no  reply  is  raoeived  tvithin  a 
reasonable  time,  usually  30  days,  the 
files  nuiy  be  cloaed  and  ioiwafded  to 
USARCS,  except  as  follows: 

(ii)  Tort  daims  under  subparts  D,  E 
and  F.  Addttiooally.  a  paragaphoftfae 
letter  should  state  that  hiluie  to 
respond  arill  result  in  the  piesumptton 
that  the  claim  is  abendoned.  Further,  it 
should  be  stated  that  if  die  chdmant  is 
dIsMtisfied  widi  the  action  taken,  the 
claimant  nay  file  suit  in  an  appropriate 
United  States  District  Court  no  later 
than  six  months  ban  the  date  of 
mailing  of  the  letter,  or  the  daimant's 
remedy  will  be  forever  barred. 

(iii)  In  tort  claims  under  subpart  G. 
the  last  paragraph  should  advise  the 
claimant  that  bilure  to  respond  will 
result  in  the  presumption  that  the  claim 
is  abandoned,  Aid  that  if  the  claimant 
is  dissatisfied  with  the  action  taken,  the 
claimant  has  a  right  to  appeal  die  action 
for  a  review  and  final  decision.  Fuither, 
it  diould  be  stated  that  die  claimant 
only  has  60  days  to  submit  such  an 
appeal. 

(iv)  Only  after  each  of  the  above 
actions  has  been  completed,  may  a  tort 
claim  be  oonsideced  to  be  abandoned, 
and  be  forwarded  to  USARCS  for 
retirement  If  conanondenoe  to  a 
claimant  is  retumed  as  undelivered,  and 
the  claimant  is  an  active  duty  service 
member,  a  current  military  address  can 
usually  be  obtained  from  the 
Commander,  U.S.  Army  pi^Mrtyd 
Records  and  Evaluation  Centar.  Army 
Woridwide  Locator  Service.  ATTN: 
PCRE-RF.  Fort  Benjemin  Harrison.  IN 
46249-5301. 


1536.235 

(a)  Field 
oocasionally 
been  sent  to  US, 


.■ba. 

offices  will 

need  of  a  file  that  has 
for  centralized 
recovery  or  retirdnent  (for  example, 
action  on  a  "latef  reconsideration 
recpiest).  When  requesting  die  return  of 
a  file  from  USARCS  (either  in  writing  or 
telephonically).  Ipe  requesting  office 
must  provide—  ! 

(1)  The  claim  x^umber. 

(2)  The  daimaat's  name. 

(3)  Hie  date  tl4  file  was  forwarded  to 
USARCS. 

(4)  The 
the  claim  was  a 
holdbaagaee  shi 

(SjV^eUier 
retirement  or 

(6)  The  reason 
requested.  . 

(b)  If  USARCS  has  already  acted  on  a 
request  for.  reconsideration  on  a 
personnel  claim,  the  file  will  not  be 
retumed  to  a  field  office  for  action  on 
a  second  request  tor  reconsideration.  In 
such  cases,  the  n  quest  will  be  sent  to 
USARCS  for  acti<  a 


dieTGBLcerrier(if 
lold  goods  or 
nt  claim), 
was  forwarded  for 


recovery, 
file  is  being 


§53«.236 

Coriespondenc  9  to  claimants  and/or 
their  attorneys  di  nying  or  making  final 
offers  in  tort  daii  as  under  subparts  C,  O, 
E,  F.  G,  H,  and  L  br  the  transmittal  of 
an  abandonment  laotice  will  be 
aooomplished  byjoeitified  or  registered 
mail,  return  reoefet  fequesled.  The 
return  receipt  (grMncud),  upon  its 
return  to  the  claiais  office,  will  be 
retained  as  a  partjof  the  claims  file  as 
proof  of  receipt  fa^  the  cleiment  or  other 
addressee. 


1536.237 

(a)T1ieoont 
daims  against 
placed  in  a 
inchmanila 
claimant,  exacd] 
automated 
base,  will  be  pi 
portion  of  the ' 
nine-digit  oom| 
number  dtqila] 
database  will  be 
top  right-hand  sii 
fiscal  yeer.  office! 


of  each  claim  file  for 
United  States  will  be 
9y«incfabyllV4 
The  name  of  the 
entered  into  the 
managBment  data 
d  onuie  top-left 
folder.  The  complete 

dafrn 
in  the  automated 
laced  on  the  extreme 
e  of  the  folder.  The 
.and  claim 
sequence  numbet  will  be  separated  by  a 
dash  mark  (exami>le.  "80-011-0079"). 
file  number 
file  folder  will  be 
bhie-black  ink.  The 
stapled  togsdier 
die  file  folder, 
[eed  only  be  placed  in 
stapling  to  the  file 
folder. 

(b)  faivastigativa  files  will  also  ha 
maintained  in  manila  folders.  The  date 


Both  name  and 
entries  on  the 
printed  legUdy 
daimfile 
before  inserting 
however,  the  file 
the  folder  withoi 


of  the  inddent  and  general  descriptive 
data  (fiir  example.""!  Jul  86/auto 
acddent  (1st  mid  Elm.  Smallville)"  or 
"24  Sep  86/heert  operation  (Jones,  John 
M.)")  will  be  placed  on  top^left  portion 
of  the  file  folder. 

(c)  AR  25-400-2  requires  labeling  of 
file  folders  and  containeES  with  spedfic 
infCHTnation.  In  compl3fing  thoewith, 
the  foUounng  guidance  is  provitted- 

(1)  Only  die  "dummy"  or  "lead" 
folder  will  contain  the  disposition 
instructions  required  by  AR  25-400-2. 
for  files  that  have  a  common 
disposition. 

(2)  When  labeling  individual  file 
folders,  only  the  information  required 
by  AR  25-400-2  Mill  be  typed  on  die 
labeL  The  label  will  be  placed  on  die 
top  center  portion  of  the  folder.  Under 
no  circumstances  will  the  information  ' 
oonoeming  die  claim  Isee  paragraph  (a) 
of  this  section)  be  placed  mi  this  label 

Monthly  Ctaiau  Reporting  System 

1586,236   QsnfaL 

(a)  The  Personnel  Cbinis  Management 
Program,  the  Affirmative  Claims 
Management  Program,  and  the  Tort  and 
Spedal  Claims  Management  Program 
are  the  automated  programs  M^iich 
generate  a  monthfy  states  rqmt  on 
claims  against  the  United  States  and 
recovery  actions.  Spedfic  instructions 
pertaining  to  the  USARCS  Claims 
Automation  Program  are  contained  in 
DA  PAM  27-102.  chapter  1  and  in 
documentation  |»ovided  «vith  the 
automation  software. 

Oi)  The  data  contained  in  d»  USARCS 
Claims  Autinnation  Program  and  the 
monthly  claims  office  status  reports 
generated  by  the  automation  software 
provide  the  data  necessary  to  make 
sound  management  decisions  by  daims 
officers,  by  heads  of  area  claims  offices, 
by  SJAs  lesponsdile  for  OCONUS 
command  daims  services,  and  by  the 
Commander.  USARCS.  The  system 
provides  a  imifoim  method  of 
assignment  of  claim  file  numbers  to 
permit  identification  and  retrieval  of 
individual  claim  files,  identifies  delay 
in  claims  processing,  and  permits 
worldwidn  management  control  of  all 
claims  against  the  Government  The 
automated  monthly  reports  forwarded  to 
USARCS  provide  die  data  base  used  for 
the  preparation  of  daims  budgetary 
status  reports  and  periodic  budget 
estimates  to  the  USAFAC  as  well  as  to 
the  Office  (rf  the  Assistant  Secretery  of 
the  Army  (Financial  Management).  It  is 
the  responsibility  of  all  claims  office 
pmsonnel  to  ensure  that  automated 
daims  records  are  complete  and 
accurate. 

(c)  This  section  does  not  apply  to  the 
reporting  of  reindiurBement  obUgations 
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to  foreign  countries  pursuant  to  the 
NATO-SWA  or  othw  similar  treaties  or 
agreements. 

(d)  The  Commander,  USARCS,  will 
furnish  software  and  documentation  for 
the  Personnel  Claims  Management 
Program,  the  Affirmative  Claims 
Management  Program,  and  the  Tort  and 
Special  Claims  Management  Program, 
with  updated  versions  as  required. 
These  are  the  only  programs  authorized 
for  recording  and  reporting  dakns  in  the 
Army  Claims  System.  Local 
modification  of  these  programs  is  not 
authorized.  /        . 

1536.239   Reporting  raquteementa. 

The  head  of  each  area  claims  office 
and  command  claims  service  will 
ensure  that  a  monthly  computer^ 
generated  claims  report  is  prepared  for 
each  claims  office  with  an  office  code 
vnthin  liis  or  her  area  of  reqxmsibility 
and  for  each  F(»eign  Claims 
Commission  using  the  autpmation 
program^  {uovided  by  USARCS.  The 
report(s)  (tort  claims  only)  and  diskettes 
containing  cunent  claims  data  base(s) 
(for  all  programs)  will  be  posted  to . 
USARCS  fay  die  fifth  calendar  day  of  die 
month.  In  addition,  a  copy  of  any 
archive  disk  prepared  during  the 
reporting  period  will  be  forwarded  for 
processing.  Whenever  possible,  the  data 
should  be  sent  using  a  modon  at  other 
electronic  data  trantdiBr  system.  Claims 
offices  imder  the  jurisdiction  of  a 
command  claims  service  will  forward 
thdr  report(s)  and  diskettes  through  the 
command  claims  service  and  will 
comply  with  any  additional  reporting 
requirements  of  the  command  claims 
service.  Diskettes  must  be  marked  with 
the  office  name,  the  office  code,  the  type 
of  claim  record,  the  disk  sequence 
number,  the  month  and  year,  and  the 
data  base  file  name(s)  contained  in  the 
diskette  (for  example.  Fort  Blank,  001. 
Tort  Claims,  1  of  1,  Mar  89, 
T9000103.1DB).  Detailed  instructions 
on  the  preparation  of  the  monthly 
automated  claims  report  and  claims  data 
diskettes  are  contained  in  DA  PAM  27- 
162,  chapter  12  and  program 
documentation.  If  there  are  no  dianges 
from  the  previous  month  in  the 
Affirmative  Claims  reports,  the 
Personnel  Claims  report,  or  the  Tort  and 
Special  Claims  report,  a  negative  report 
will  be  submitted  within  the  stated  time 
guidelines. 

1536.240    Errorfaports. 

USARCS  will  provide  field  claims 
ofBces  with  monthly  ejror  reports 
listing  claims  recnds  that  cannot  be 
loaded  into  the  USARCS  data  base  due 
to  data  entry  errors  or  omissions.  Errors 
listed  on  the  error  reports  must  be 


corrected  as  soon  as  possible: 
lesubmission  of  the  corrected  claims 
records  will  occur  at  the  time  of  the  next 
regular  monthly  reporting  cycle. 

1536^1    Prapeiation. 

(a)  Reporting.  Quarterly,  each 
command  claims  service  ot  office 
authorized  to  assert  affirmative  claims 
will  submit  a  copy  of  the  "Previous 
Three  Months"  report  generated  by  the 
Affirmative  Claims  Management 
Program  to  USARCS,  ATTN:  JACS-«:A. 
Command  claims  services  and  offices 
will  idoitify  these  reports  by  quarter 
and  fiscal  year  (i.e.,  "1st  Qlr,  FY  93") 
and  forward  them  so  that  they  arrive  not 
later  than  the  7th  calendar  day  of  every 
quarter  (i.e.,  7  January,  7  April,  7  July, 
and  7  Odober  each  year).  Offices 
authorized  to  assert  affinnative  claims 
which  have  no  afBnnative  daims 
activity  in  a  given  quarter  will  forward 
negative  reports. 

(b)  Routing.  Area  claims  offices  and 
daims  processing  offices  wlU  forward 
these  reports  directiy  to  USARCS 
through  the  senior  Jud^  Advocate  in 
the  office,  fw  example,  the  SJA.  Claims 
processing  offices  will  forward  an 
additional  copy  to  their  area  claims 
offices. 

(c)  Special  preparation  instructions. 
Offices  may  manually  correct  any  errors 
in  the  computer  generated  report  using 
the  following  guidelines: 

(1)  Claims  first  asserted  in  an 
indefinite  amount  will  be  reported  in 
the  period  in  which  a  reasonably 
accurate  figure  can  first  be  determined. 

(2)  When  reporting  the  number  of 
claims  coUeded  during  the  report 
period,  only  the  first  collection  will  be 
counted  for  claims  in  which  payments 
are  received  in  installments. 

(3)  When  reporting  the  total  dollar 
amount  colleded  during  the  reporting 
period,  include  any  installments.  The 
dollar  value  of  any  replacement  or 
property  repair  should  be  included  in 
the  total  with  the  replacement  or  repair 
value  portion  noted. 

Management  of  Claims  Expenditure 
Allowance  (CEA) 

1536.242   General. 

Each  claims  settlement  or  approval 
authority  which  is  furnished  a  CEA  by 
the  USARCS  budget  office  is  responsible 
for  managing  that  CEA.  This  includes 
knowing  at  all  times  how  much  of  the 
CEA  has  been  obligated,  the  remaining 
balance  and  a  monthly  assessment  of 
whether  the  balance  will  cover  claims 
obligation  needs  in  the  local  office  for 
the  remainder  of  the  current  fiscal  year. 


1536.243    CEAiaportlngi 

(a)  Each  CONUS  daims  ofBce  having 
a  CEA  and  cmnmand  claims  services 
will  submit  to  arrive  not  later  than  the 
7th  calendar  day  of  every  month,  a 

,  report  to  USARCS,  ATTN:  JACS-BL  diat 
includes  the  following: 

(1)  The  office  code  of  the  reporting 
office. 

(2)  Dollars  obligated  for  personnel  and 
tort  claims  during  the  prior  month  and 
the  number  of  personnel  and  tort  claims 
paid. 

(3)  Dollan  obligated  for  personnel  and 
tort  claims  fiscal  year  to  date  (through 
the  end  of  the  prior  mcmth)  and  the  total 
number  of  personnel  and  tort  claims 
paid  fiscal  year  to  date. 

(4)  Dollan  deposited  during  the  prior 
month. 

NolK  Ensure  that  the  report  of  dollars 
defKMited  for  the  month  and  year  to  date 
includes  only  funds  deposited  is  one  of  the 
claims  appropriation  accounts.  Do  not 
include  money  recovered  through  the 
affinnative  claims  program  and  deposited 
with  miscellaneous  receipts  of  dm  U.S. 
Treasury.) 

(5)  ENollars  deposited  year  to  date 
through  prior  month.  (See  note  at 
paragraph  (a)(4)  of  this  section.) 

(b)  The  rep<Ht  submitted  at  the 
beginning  of  August  every  year  will  also 
include  the  following: 

<1)  The  total  CEA  furnished  to  diat 
office  up  to  that  time  (initial  CEA  plus 
or  minus  any  changes). 

(2)  The  CEA  balance. 

(3)  The  amount  the  office  e^qiects  to 
be  able  to  obligate  in  the  remaining  2 
months  of  the  fiscal  year  if  sufficient 
funds  are  available. 

(4)  The  expected  surplus  or  shortfall. 

(5)  A  proposed  CEA  for  the  next  fiscal 
year  and  the  rationale  for  any  unusual 
increases. 

(c)  Reports  may  be  submitted 
telephonically  or  by  facsimile. 

{536.244   Sototfa  payment 

Payment  of  solatia  in  accordance  with 
local  custom  as  an  expression  of 
sympathy  toward  a  victim  or  his  or  her 
family  is  common  in  overseas 
commands  (see  DA  PAM  27-162, 
chapter  8).  Such  payments  are  not  to  be 
made  from  the  claims  CEA.  These 
payments  are  made  from  local  operation 
and  maintenance  funds  pursuant  to 
directives  established  by  the  appropriate 
commander  for  the  country  concerned. 
This  applies  even  where  a  command 
daims  service  is  directed  to  administer 
the  command's  solatia  program. 

Appendix  A  to  Part  536 — ^References 

Publications  and  forms  referenced  in  this 
Appendix  may  be  obtained  from  the  National 
Technical  Information  Services,  VS. 
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DA  Form  1863-1— Services  and/or  Supplies 
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FTCA— Federal  Tort  Clabns  Act 
GAQ-Govenimeot  Accounting  OfBoe 
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GSA— General  Services  Administration 
rrCBL— intematioiml  through  Government 
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)TR— Joint  Travel  R^gulatioos 
MAAG — Military  Assistance  and  Advisory 
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ROrC— Reserve  Officer's  Training  Corps 
S)A — staff  Judge  advocate 
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SPCMCA— special  court-martial  convening 

,  authority 
TAJAG— "nie  Assistant  Judge  Advocate 

General 
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TJ  AG— The  Judge  Advocate  General 
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USARCS— U.S.  Army  Claims  Service 
USAREUR— U.S.  Army,  Einope 
USARSO— U.S.  Army  South 
VA — Department  of  Veterans  Affairs 
WESTCOM— U.S.  Army  Western  Command 


Affirmative  C3aims 

The  Government's  statutory  right  to 
recover  money,  property,  or  repayment  in 
kind  incurred  as  a  result  of  property  loss, 
damage,  or  destruction  by  any  individual, 
partnership,  association,  or  other  legal  entity, 
foreign  or  domestic,  except  an 
instrumentality  of  the  United  States.  Abo, 
the  Goverrunent's  statutory  right  to  recover 
the  reasonable  medical  costs  expended  for 
hospital,  medical,  surgical,  or  dental  care  and 
treatment  (including  prostheses  and  medical 
appliances)  incurred  under  circumstances 
creating  tort  liability  upon  some  third  person. 

O'viMon  employee 

A  person  whose  activities  the  Goverrmient 
has  the  right  to  direct  and  oootrol.  not  only 


as  to  the  result  to  be  accmnplished  but  also 
as  the  means  used.  This  includes,  but  is  pot 
limited  to,  foil-time  Federal  civilian  ofBcen 
and  employees.  This  term  should  be 
distinguished  bam  "independent  contractor" 
for  whose  actions  the  Government  generally 
is  not  liable.  The  decision  as  to  who  is  a 
civilian  employee  is  a  Federal  question 
determined  imder  Federal,  not  under  local 
law. 

Qaim 

A  demand  for  payment  of  a  specified  sum 
of  money  (other  than  the  ordinary  obligations 
incurred  for  services,  supplies,  or  equipment) 
and,  uiiless  otherwise  specified  in  this 
r^ulation,  in  writing  and  signed  by  the 
claimant  or  a  properly  designated 
representative. 

aaimfile 

A  file  containing  the  report  of  the  claims 
officer  or  other  report  of  investigaticm, 
supporting  docimientations.  and  pertinent 
correspondence. 

Qaim  approval  authority 

Except  for  claims  under  subpart  G,  I,  and 
K  and  subject  to  any  limitations  foimd  in 
specific  provisions  of  this  regulation,  the 
authority  to  apinove  and  pay  a  claim  in  the 
amoimt  presented  or  in  a  lesser  amoimt  upon 
the  execution  of  a  settlement  agreement  by 
the  claimant.  Under  subpart  K  the  authority 
of  a  designated  Government  agent  to 
adjudicate  and  pay  a  claim  in  a  meritorious 
amount  within  the  monetary  limits 
prescribed  in  that  subpart.  A  person  with 
approval  authority  may  not  disapprove  a 
claim  in  iu  entirety  or  to  make  a  final  offer 
subject  to  any  limitations  found  in  specific 
provisions  of  this  regulation. 

Qaim  settlement  authority 

The  authority  to  approve  a  claim,  deny  a 
claim  in  its  entirety,  or  make  a  final  offer 
subject  to  any  limitations  found  in  specific 
provisions  of  this  regulation. 

Qaims  attorney 

A  DA  or  DOD  civilian  attorney  assigned  to 
a  judge  advocate  or  legal  office  who  has  been 
designated  by  the  Commander,  U.S.  Army 
Claims  Service. 

Qaims  judge  advocate 

An  officer  of  the  Judge  Advocate  General's 
Corp  designated  by  a  command  or  staff  judge 


advocate  to  be  in  immediate  charge  of  claims 
activities  of  the  command. 

Qaims  officer 

A  commissioned  officer,  warrant  officer,  or 
qualified  civilian  employee  detailed  by  the 
commander  of  an  installation  or  unit  who  is 
trained  or  experienced  in  the  investigation  of 
claims. 

Qaimant 

An  individual,  partnership,  association, 
corporation,  country,  state,  territory,  or  other 
political  subdivision  of  such  counfry.  It  does 
not  include  the  U.S.  Government  or  any  of 
its  instrumentalities,  except  as  prescribed  by 
statute.  Indian  tribes  are  not  proper  party 
claimants  but  individual  Indians  can  be 
claimants. 

Combat  activities 

Activities  resulting  directly  or  indirectly 
from  action  by  the  enemy,  or  by  the  U.S. 
Armed  Forces  engaged  in,  or  in  immediate 
preparation  for,  impending  armed  conflict 

Disaster 

A  sudden  and  extraordinary  calamity 
occasioned  by  activities  of  the  Army,  other 
than  combat,  resulting  in  extensive  civilian 
property  damage  or  personal  injuries  and 
creating  a  large  number  of  potential  claims. 

Federal  agency 

A  Federal  agency  includes  executive 
departments  and  independent  establishments 
of  the  United  States  and  corporations  actii)g 
as  instrumentalities  or  agencies  of  the  United 
States  but  does  not  include  any  contractor 
with  the  United  States. 

F/na7  offer 

An  offer  of  payment  by  a  settlement 
authority  in  fiill  and  final  settlement  of  a 
claim  which,  if  not  accepted,  constitutes  a 
final  action  for  purposes  of  filing  suit  under 
subpart  D  or  filing  an  appeal  under  subpart 
C  or  F  provided  such  offer  is  made  in  writing 
and  meets  the  other  requirements  of  a  final 
action  as  set  forth  in  this  regulation. 

Government  vehicle 

A  vehicle  owned  or  on  loan  to  any  agency 
of  the  U.S.  Government,  or  privately  owned 
and  operated  by  a  member  or  civilian 
employee  of  the  Army  in  the  scope  of  his  or 
her  office  or  emplojroent  with  the  U.S. 
Government,  including  vehicles  being 
operated  on  joint  operations  of  the  U.S. 
>^JTned  Forces. 


Medical  claims  fudge  advocate 

A  judge  advocate  assigned  to  an  Army 
Medical  Center,  under  an  agreement  between 
The  Judge  Advocate  General  and  The 
Surgeon  General,  to  perform  the  primary 
duty  of  investigating  and  processing  medical 
malpractice  claims. 

Aledjca/  claims  investigator 

A  senior  legal  specialist  or  qualified 
civilian  assigned  to  assist  a  medical  claims 
judge  advocate  on  a  foil-time  basis.  A 
medical  claims  investigator  is  authorized  to 
administer  oaths  under  the  provisions  of 
Article  136(b)(7),  Uniform  Code  of  Military 
Justice,  when  performing  his  or  her 
investigative  duties. 

Medical  malpractice  claim 

A  claim  arising  out  of  substandard  or 
inadequate  care  of  an  Army  patient. 

Military  personnel 

Memben  of  the  Army  on  active  duty  for 
training  or  inactive  duty  training  as  defined 
in  AR  310-25  and  10  U.S.C.  101(22),  101(23), 
and  101(30).  This  includes  membeis  of  the 
District  of  Columbia  Army  National  Guard 
while  performing  active  duty  or  training 
under  32  U.S.C  316,  502,  503,  504,  or  505. 

Noncombat  activities 

Authorized  activities  essentially  military  in 
nature,  having  little  parallel  in  civilian 
pursuits,  and  which  historically  have  been 
considered  as  furnishing  a  proper  basis  for 
payment  of  claims.  Examples  are  practice 
firing  of  missiles  and  weapons,  training  and 
field  exercises,  and  maneuvers  which 
include  the  operation  of  aircraft  and  vehicles, 
use  and  occupancy  of  real  esUte.  and 
movement  of  combat  or  other  vehicles 
designed  especially  for  military  use. 
Activities  excluded  are  those  incident  to 
combat,  whether  in  time  of  war  or  not,  and 
use  of  military  personnel  and  civilian 
employees  in  connection  with  civil 
disturbances. 

Personal  property 

Property  consisting  solely  of  corporeal 
personal  property,  that  is,  tangible  things. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
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r:  TV  Food  and  Drug 
Adminiatiation  (FDA)  is  publishing  a 
draft  guidelina  entitled  "Draft  Guideline 
cm  Supplements  to  NDA's,  ANDA's,  or 
AADA's  for  Nonsterile  Drug  Products." 
This  draft  guideline  is  intended  to  help 
disHnguish  between  manufiicturing 
dianges  that  require  prior  ^>provar 
through  >  supptoment  to  an  approved 
new  drug  application  (NDA). 
ditweviated  new  drug  applicaticm 
(ANDA).  or  abbreviated  antibiotic 
applicati(ui  (AADA),  manu&cbuing 
oiangBs  that  require  a  supplement  but 
that  may  be  made  prior  ta4q>{aoval  of 
the  supplement,  and  those 
manuucturing  changes  tiiat  need  only 
to  be  described  in  an  annual  report,  tlie 
draft  guideline  covers  certain  changes  in 
the  method  of  manufacture  that  involve 
equipment  dianges,  reprocessing  of 
drug  products  that  fail  to  meet 
specifications,  and  changes  made  to  the 
physical  fiKdlity.  The  draft  guideline 
also  advises  manufacturers  of  their 
statutory  obligation  to  comply  i^ith  the 
current  good  manufacturing  practice 
regulations  regardless  of  wh^er  or  not 
they  submit  a  supplement  to  an 
application. 

DATES:  Written  comments  by  March  14, 
1995. 

A0DRE8SES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  I>ug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville.  MD 
20857. 

FOR  FURTHER  »IFORMATION  CONTACT: 
Walter  A.  Brown,  Center  for  Drug 
Evaluation  and  Research  (HFD-323). 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville,  MD  20855,  301- 
594-1089. 

SUPPLEMENTARY  INFORMATION:  FDA 
regulations,  in  §  314.70  (21  CFR  314.70), 
require  applicants  to  notify  FDA  about 
each  change  in  condition  established  in 
an  approved  NDA,  ANDA.  or  AADA. 
Applicants  notify  FDA  of  such  changes 
through  a  supplemental  application 
and.  depending  on  the  type  of  change. 


may  or  miy  not  I 
before  the  change^ 
(see  $^l4.70(b)< 
changes  toad 
prior  FDA  ap( 
or  deleting  m  i 
changing  the( 
product;  (2)  i 
specification:  I 


Jl>Aq>pn>val 
'  be  implemented 
:  (c)).  Examples  of 
luct  that  require 
hiclude:  (1)  Adding 
lent  or  otherwise 
ition  of  the  drug 
;  the  limits  for  a 
ablishing  a  new 


announce  its  availabitity  in  the  Federri 


regulatory  analytical  method  or  deleting 
a  spedfioBtion  or  tegidatory  maljitical 
method;  (4)  chanj  ng  the  method  of 
manufacturing  of  he  drug  product,' 
including  cfattogii  g  ot  relaxing  an  in" 
process  contr6l;  (1 )  UiBing  a  dioarent 
nciUty  or  estafalia  unent;  and  (6) 
establishing  a  ne«  procedure  for 
reprocessing  a  bat  ±  of  the  dnig  product 
that  fails  to  meet  i  pecifia^ons  (see 
§  314.70(1^2)).  Ex  imples  of  changes  to 
a  drug  product  thi  i  may  be  made  before 
FDA  approval  of  I  supplemental 
application  inclut  e  adding  a  new 
specification  or  t«t  method  ot  changing 
the  methods,  facilities,  or  controls  to 
provide  increaseaassurance  that  the 
drug  will  have  the  characteristics  of 
identity,  strength  jquality,  and  purity 
which  it  purports  ior  is  represented  to 
po^ess  (see  $314(70(c)(l)). 

puinit  applicants 
i,  indudii^  but 
i  to  compfy  with 
kdiiun  or  an  editorial 
or  minor  change  in  labeling,  without 
submitting  a  supp^mental  appUcation; 

iges  are  described  in 
B§  314.70(d)). 
the  draft  guideline 

i  between  some 
manufacturing  ch  mges  that  require 
prior  approval  thi  sug^  a  supplement  to 
an  approved  ND^ ,  ANDA,  or  AADA. 
some  changes  tha  require  a  supplement 
but  that  may  be  ra  ade  prior  to  approval 
of  the  supplement,  and  some  changes 
that  ordinarily  m^  be  described  only  in 
le  guideline  covers 

lod  of  manufacture 
equipment  changes, 

ig  products,  and 
certain  changes  idade  to  the  physical 
facility.  For  example,  the  draft  guideline 
explains  that  changing  to  equipment  of 
different  design  of  operating  principles 
from  previously  utilized  equipment 
would  require  pripr  FDA  approval,  but 
changing  to  equipinent  of  the  same 
design  emd  operating  principles  from 
the  same  or  a  different  manufacturer 
could  be  describea  in  the  anniial  report. 

FDA  is  making  mis  draft  guideline 
available  for  publjc  comment  before 
issuing  a  final  guideline.  If,  following 
receipt  of  comments,  the  agency 
concludes  that  a  aiideline  will  assist 
firms  in  complyin  with  the  supplement 
regulations  at  §31 4.70.  FDA  will 
prepare  a  final  gu  deliee  and  will 
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reprocessing  of 


A  person  may  follow  the  guideUne  or 
may  choose  to  use  alternative 
procedures  even  theugh  they  are  not 
provided  for  in  the  guiddine.  if  a  person 
diooses  to  use  alternative  procedures, 
that  person  may  wish  to  discuss  the 
matter  furthn  with  the  agency  to 
prevent  an  expenditure  of  money  and 
effort  on  activities  that  FDA  may  later 
determine  to  be  unacceptable. 

Guiddines  are  genenuly  issued  under 
§  10.90(b)  (21  CFR  10.9004).  which 
provides  for  the  use  of  guidelines  to 
establidi  procedures  or  standards  of 
gbneral  applicability  that  aretiof  legal 
requirements  but  that  are  acceptable  to 
FDA.  The  agency  is  now  in  the  process 
of  revising  §10.g0(b).  Therefore,  this 
draft  guideline  is  not  being  issued  undet 
the  authority  of  §  10.90(b),  and  it  does 
not  create  ot  confer  any  rights, 
privileges,  obligations,  or  benefits  for  or 
on  any  person.  nOr  does  it  operate  to 
bind  FDA  in  any  «ray. 

Interested  persons  may,  on  or  before 
March  14, 1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
writtrai  comments  on  the  (baft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that         ' 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  ofBce  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  text  of  the  draft  guideline  follows: 

Draft  Guideliiie  on  SopploBMits  to  NDA's, 
ANDA's.  er  AADA's  for  Nonsterile  Dni^ 
Produds 

/.  Purpose 

This  guideline  informs  interested  persons 
of  certain  practices  and  procedures  for 
notifying  the  Food  and  Drug  Administration 
(FDA)  of  changes  in  approved  applications 
for  nonsterile  drug  products.  The  infomiation 
may  be  useful  to  persons  seeking  to  comply 
with  certain  regulations  on  supplements  and 
other  changes  to  an  approved  application 
(§  314.70  (21  CFR  314.70)). 

n.  Introduction 

Guidelines  afe  generally  issued  under  21 
CFR  10.90,  and,  as  such,  state  principles  and 
practices  of  general  applicability  that  are  not 
legal  requirements  but  are  acceptable  to  FDA. 
However,  FDA  is  now  in  the  process  of 
revising  §  10.90(b).  This  guideline  is  not, 
therefore,  being  issued  under  the  authority  of 
§  10.90(b),  and  it  does  not  create  or  confer 
any  rights,  privileges,  obligations,  or  benefits 
for  or  on  any  person,  nor  does  it  bind  FDA 
in  any  way. 

The  agency  advises  that  this  guideline 
represents  its  current  position  on  the 
requirements  for  Tiling  supplements  to 


wplicaUoiM  set  faith  at  S  314.70.  If  a  penon 
diooaes  to  depart  from  the  practices  and 
procedures  sat  forth  intUs  guideUne.  that 
person  may  widi  to  discuss  the  matter 
nuther  with  FDA  to  prevent  an  expenditon 
of  money  and  efibrt  on  activities  that  FDA 
may  later  determine  to  be  unacceptable. 

This  guideline  may  be  amended  from  time 
to  time  if  FDA  determines  that  an 
amendment  would  be  useful  based  on  its 
experience  in  using  this  guideline,  tlirough 
its  regulatory  efforts,  and  through  comments 
submitted  by  interested  persons. 

ni.  Background 

Applicants  writh  an  approved  application 
must  notify  FDA  about  each  change  in  an 
approved  application  tliat  is  beyond  any. 
variation  already  provided  fior  in  that 
application  (see  $  314,70).  The  purpose  of 
this  guideline  is  to  help  clarify  the  provisions 
of  $  314.70  in  order  to  distinguish  between 
those  manufacturing  changes  that  need  to  be 
submitted  as  a  praapproval  supplement  (i.e., 
a  snpplement  that  requires  FDA  approval 
before  the  change  is  made]  to  the  approved 
new  drug  application  (NDA),  abbreviated 
new  drug  application  (ANDA),  or  abbreviated 
antibiotic  application  (AADA),  those  that 
require  a  supfriement  but  that  may  be  made 
prior  to  approval  of  the  supplement,  and 
those  that  only  need  to  be  described  in  the 
annual  report. 

The  applicant  may  wish  to  consider  this 
guideline  when  deciding  whether  to  submit 
a  preapproval  supplement,  a  supplement  tot 
a  change  tlwt  may  be  implemented  prior  to 
approval  of  the  supplement,  or  an  annual 

Xrt  for  the  following  changes  that  may    " 
t  the  manubcture  of  nonsterile  drug 
products: 

1.  A  change  in  the  equipment  that  afliects 
the  memod  of  manufacture, 

2.  A  change  in  reprocessing  a  batch  that 
fails  to  meet  specifications,  or 

3.  The  use  of  diffisrent  facilities. 
Regardless  of  whether  a  supplement  or  an 

annual  report  is  filed,  the  manufacturer  in 
making  such  changes  must  conform  to  the 
current  good  manufacturing  practice  (CGMP) 
requirements  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  351(a)(2)(B)) 
regulations  (21  CFR  parts  210  and  211). 
Therefore,  changes  affecting  the  method  of 
manufactvuB,  such  as  changed  equipment, 
new  reprocessing  procedures,  or  the  use  of 
different  facilities,  require  validation  under 
the  CGMP  regulations  before  the  drug 
product  may  be  shipped. 

IV.  Guidance 

A.  Changes  in  Methods  of  Manufacture  That 
Involve  Changes  of  Equipment 
(§314.70(bH2Mv)). 

1,  Changes  That  Require  Filing  a  Preapproval 
Supplement. 

(i)  Changing  to  equipment  of  diffierent 
design  or  opnating  principles  £pom 
previously  utilized  equipment  (e.g., 
changing  from  a  V  blender  to  a  ri^on 
blender). 

(ii)  Changing  to  equipment  that  changes 
the  basic  methodology  of  manufacturing 
(e.g.,  cliaiuing  from  a  tray  dryer  to  a 
fluid  bed  dryer  or-spny  diyer). 

2.  Changes  That  Ordinarily  May  be  Described 
,  Oto\y  in  the  Annual  Reprat 
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(i)  Changing  to  equipment  of  die.3anie 
design  and  opnating  principles  from  the 
same  or  a  diffecent  manufacturer. 

(ii)  Changing  to  the  same  equipment  with 
a  diffnent  capacity;  however,  the 
capacity  should  not  exceed  10  times  the 
test  batch  size.  (See  Office  of  Generic 
Drugs  Policy  and  Procedure  Guide  #22- 
90  (revised),  dated  Septonber  13. 1990, 
on  scale-up  batch  size  production 
requirements  for  nonantibiotic,  solid, 
oral  dosage  forai  drug  products.) 

Usually  chuiges  in  volume  require  a 
chaiige  and  validation  of  parameters 
such  88  mixing  time  and  speed.  Such 
validation  studies  should  reflect  no  . 
change  in  product  formulation  or 
quantitative  composition.  The  applicant 
should  also  perform  comparative 
multiple-point  dissolution  profiles  for 
solid  oral  dosage  forms  as  part  of  the 
validation. 

B.  Reprocessing  of  Drug  Products  That  Fail 
to  Meet  Specifications  l§314.70(bH2Hx)). 
1.  Changes  that  Require  Filing  a  Preapproval 
Supplement;  Establishing  New  Procedures 
for  Reprocessing  of  Drug  F^ucts  That  Fail 
to  Meet  Specifications, 
(i)  Applicants  should  submit  proposed, 
detailed  reprocessing  procedures  when 
requesting  authorization  to  reprocess. 
Applicants  may  propose  such 
procedures  as  part  of  their  original 
applications  or  they  may  submit  them  as 
preapproval  supplements, 
(ii)  Reprocessing  procedures  submitted 
with  the  original  application  normally 
cover  only  procedures  which  can  be 
anticipated  reasonably,  are  not 
materially  influenced  by  the  type  of  drug 
involved  (i.e.,  there  is  no  definite  or 
potential  effect  on  the  manuiisctiu-ing 
process  or  performance  characteristics  of 
the  drug),  and  are  ones  with  which  the 
applicant  has  experience.  Preapproval 
supplement  submissions  may  also  cover 
such  procedures,  but  are  more  likely  to 
cover  a  deficiency  where  the  type  of  drug 
may  have  a  material  influence,  and  the 
reprocessing  may  be  product  specific  or 
specific  to  the  problem  caiising  the  need 
for  the  reprocessing.  (See  Office  of 
Generic  Drugs  Policy  and  Procedure 
Guide  #23-90,  dated  August  9, 1990.) 

(A)  Reprocessing  procedures  submitted  in 
an  original  application  should  be 
accompanied  by  supporting  data. 

(B)  The  applicant  may  choose  to  submit  tlie 
reprocessing  information  after  approval 
of  the  NDA,  ANDA,  or  AADA;  however, 
the  supplement  r^ulations  require  that 
the  reprocessing  procedures  and  the 
supporting  date  be  approved  by  FDA 
prior  to  release  for  shipment  of  products 
made  with  the  new  procedure. 

(C)  Examples  of  supporting  date  needed  for 
reprocessing  procedures  may  include, 
but  are  not  limited  to: 

(1)  A  cqpy  of  the  foil  investigative  report 
pertaining  to  the  out-of-specification 
result  including  all  corrective  actions. 

{2)  Full  analytical  date  and  resulte 
regarding  the  reprocessed  material. 

{3)  A  S-mtrnth  accelerated  stebtlity  study, 
including  multipoint  dtesolutkm 
profiles,  conducted  belnetliedni^  >:(;<:.';;'■ 


.product  is  released  into  connaeioe.  with 
Tcommitment  to  conduct  long-tenn  : 
studies  and  submit  the  resulting  data  to 
FDA. 
(4)  Date  previously  generated  for  similar 
products,  such  as  date  to  allow 
adfustment  for  appearance  and  physical 
parameters  for  other  teblets  or  capsules, 
(iii)  Applicante  may  reprocess  a  drug 
product  using  a  procedure  approved  in 
an  NDA.  ANDA,  or  AADA.  but  the 
CGMP  regulations  require  that  the 
resulting  product  not  be  shipped  until 
there  is  validation  of  the  specific 
reprocessing  procedures  for  that  drug 
product. 
2.  Changes  That  Ordinarily  May  be  Described 
Only  in  the  Annual  Report. 

The  repetition  of  one  step  a  single  time  per 
batch  in  the  approved  sequence  of  the 
manufacturing  process  does  not  require  a 
supplemental  application  and  may  be 
described  in  the  next  annual  report.  For 
example,  where  in-process  material  does  not 
meet  specifications,  a  firm  could  repeat  the  ' 
pertinent  step,  such  as  the  filtering,  drying, 
milling,  or  blending  procedure.  Such 
reprocessing  must  be  done  in  conformance 
with  the  CGMP  regulations. 
FDA  notes  the  following  limitations  and 
caveats  regarding  the  repetition  of  one 
step  of  the  manufacturing  process, 
(i)  The  repeated  step  should  be  done 
within  the  manufacturing  parameters 
and  the  variations  provided  for  in  the 
approved  formulation, 
(ii)  The  output  should  conform  to 
established  specifications  l»sed  on  in- 
process  testing, 
(iii)  The  repetition  of  one  step  should  be 
a  random  and  infrequent  event.  If  a 
manufacturer  finds  that  a  step  must  be 
consistently  repeated  to  meet 
specifications,  this  constitutes  a  change 
in  the  manufacturing  process  and 
requires  a  preapproval  supplement. 
C  Changes  Made  to  the  Physical  Facility 
(§314.70(b)(l)(v).  (bH2Hvi).  and  (cHSl). 
1.  Changes  That  Require  Filing  a  Preapproval 
Supplement  (§  314.70(b)(l)(v)  and  (b)(2)(vi)). 
(i)  A  preapproval  supplement  must  be  filed 
for  changes  regarding  the  use  of  a 
different,  separate  facility  or 
esteblishment  to  manufiacture  the  drug 
substance,  where: 

(A)  "(TJhe  manufacturing  process  in  the 
new  facility  or  establishment  differs 
materially  from  that  in  the  former  facility 
or  establishment"  (§  314.70(b)(l)(v)(o)). 
or 

(B)  "(Tlhe  new  facility  or  establishment 
has  not  received  a  satisfactory  *  •  * 
IXJMP  inspection  within  the  previous  2 
years  covering  tiiat  manufacturing 
process"  (S314.70{b)(l)(v)(l>)). 

(ii)  Use  of  a  different,  separate  facility  or 
esteblishment  for  the  manufacture  of  the 
drug  product  (§  314.70(b)(2)(vi)). 
(iii)  The  addition  to,  or  relocation  of 
structures  within,  any  portion  of  the 
existing  facility  or  establishment  used  to 
manufacture  a  drug  product  or  drug 
substance  tliat  results  in  a  materially 
^  -    diffinent  manuEacturi  ng  process.  * 
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2.  CtuogM  TImI  Raquira  FUii«  a 
Supplwneat.  but  Which  May  be  Made  Before 
Receiving  FDA  Approval  ($314.70(cM3)). 

The  manuCacttirer  must  file  a  supplement 
for  the  use  of  a  diOerent,  npa^te  Cicility  or 
establishment  to  manufacture  the  drug 
substance.  However,  that  change  may  be 
implemented  prior  to  FDA  approval  where: 
(i)  THhe  manufiKturing  process  in  the 
new  fiicility  or  estaUishroent  does  not 
differ  materially  from  that  in  the  former 
facility  or  establishment" 
(S314.70(cK3)).and 
(ii)  The  new  focility  or  establishment  has 
received  a  satisfactory  CGMP  inspection 
covering  the  manufecturing  process 
within  the  previous  2  years. 

3.  Changes  That  Ordinarily  May  be  Described 
Only  in  the  Annual  Report  (S  314.70(d)). 

The  fallowing  changes  are  examples  of 
those  thM  generally  do  not  adversely 
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afiect  product  |  recessing  or  plant  utility 
systems,  do  noi  usually  require  prior 
notice  to  FDA.  i  ire  genanlly  not 
conskteied  to  c  eate  "difEerent  tadlity  or 
establishment"  and  tberefon  may  be 
deacribed  in  tbi  >  next  annual  report 
(i)  Relocating  pea  »aung  areas  or  structures 
within,  or  tfaroi  gh  addition  to.  any 
portion  of  the  e  usting  facility  or 
estaUishment  i  sed  to  manufacture  the 
drug  product  oi  drug  subMance  where: 

(A)  The  manufad  iring  process  in  the 
chenged  facilit  or  establishment  does 
not  diSer  mateaally  from  that  in  the 
former  facility  «r  establishment,  and 

(B)  The  changed  I  icility  or  establishment 
has  received  a  i  stisfactory  GGMP 
inspection  witl  in  tin  previous  2  years 
covering  the  nu  nubcturing  process 
related  to  the  portion  of  the  faciUty  that 
was  changed. 


(ii)  Relocating  equipment  within  the 
approved  facility  or  establishment. 

(iii)  Relocating  nonprocessing  rooms  or 
areas  within  the  approved  facility  or 
establishment 

(iv)  Adding  new  interior  partitions  or  walls 
to  increase  control  over  the  environment. 
For  example,  the  separation  of 
fMDcessing  areas  to  prevent  cross- 
contamination. 

(v)  Replacing  or  adding  new  surfaces  to 
enhance  cleaning. 

(vi)  Replacing  or  adding  improved  lighting. 

Dated:  November  23. 1994. 
WiUiam  K.  Habbard. 
Interim  Deputy  Commissioaerfor  Policy. 
jFR  Doc  94-30405  Filed  12-9-94:  8:45  am| 
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DEPARTMENT  OFTHB  VfTERIOR 

FMiandWildHtoSwvio* 

SoHdMlon  of  Propoaait  for  Big  Qmiw 
QuMtOuimiM- on  National  WlldlifO 


AGBICY:  Fish  and  Wildlife  Service, 
interiw.. 

ACTXM:  Notice  of  solicitation. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  soliciting  proposals 
from  State  of  Alaska  registered  guide- 
outfitters  to  conduct  commercial  big 
game  guiding  services  on  eight  national 
wildlife  refuges  in  Alaska. 

DATES:  Proposals  must  be  mailed  and 
postmarked  by  January  13, 1995,  or 
hand-detiver»d  by  4:30  p.m.,  Alaska 
standard  time,  to  the  refuges  listed 
under  the  heading  ADDRESSES  below. 

ADDRESSES:  Refuges  and  their  respective 
use  area  receiving  proposals  for  big 
gaine  guiding-outfitting  services  are  as 
follows: 

Alaska  Peninsula  National  Wildlife 
Ae/ug»— Area  AKP02— 2355 
Kachemak  Bay  Dr.,  Suite  101,  Homer. 
AK  99603-8021:  Telephone  (907) 
235-6546: 


InnoJro  MUteno/ 
INN03— Box 
Tetephone  (90 

Izembek  Nation 
Areas  IZMOl 
Cold  Bay.  AK 
532-2445; 

Kenai  National 
KEN03— PO 
Soldotna.  AK 
(907) 262-702 

Koyukuk  NtOio 
Areas  KOYOl 
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fildlife  Refuge— Aim 
».  Mc&ath,  AK  99627; 

524-3251: 

Wildlife  Bafugt— 
d  IZM03— Bex  127. 

1571;  Telefriione  (907) 

fildlife  Refuge — ^Area 
|x  2139.  Ski  HiU  Road. 
•99-2139;  Telqfriioiie 


Wildlife  Refuge— 
^jdKOY02— POBox 
287.  Galena.  AlC  99741;  T^mlume 
(907) 656-1231 ; 

Nowitna  Ndtiona  Wildlife  Refuge— 
Areas  NOWOl.  NOW02,  and 
NOW03— PO  B  ox  287.  Galena.  AK 
99741;  Teleph(  ne  (907)  656-1231; 
Tetlin  National  Wildlife  B^tge—Aten 
TET03— PO  Bok  779,TokrAK  99780; 
Telephone  (907)  883-5312; 
Yukon  Delta  National  Wildl^  Refuge— 
Area  YKD02— ^O  Box  346,  Bethd.  AK 
99576;  Teleph<|ie  (907)  543-3151. 
FOR  FURTHER  INFOfMATION  CONTACT: 
Daryle  R.  Lons.  U  S.  Fish  and  Wildlife 
Service,  101 1  Eaa  Tudor  Road, 
Anchorage.  Alash  1 99503;  Tetephone 
(907)  786-3354 

SUPPtEMEHTARY  N^^RMATION:  The 
Service  is  solicitii  ig  proposals  from 
State  of  Alaska  re  >istereKi  guide- 
outfitters  to  condi  ict  commercial  big 


game  guiding  within  i2  use  areas  of  8 
national  wildlife  refuges.  Proposals  are 
being  accepted  by  the  following  national 
wildlife  refuges:  Alaska  Peninsula 
National  Wildlife  Reft^.  Use  Aim 
AKP02;  Innoko  National  Wildlife 
Refuge.  Use  Area  INN03:  Izembek 
National  Wildlife  Refii^.  Use  Areas 
IZMOl  and  IZM03;  Kenai  National 
Wildlife  Refuge.  Use  Area  KEN03; 
Koyidnik  National  WUdlife  Refiige.  Use 
Areas  KOYOl  and  KOY02;  Nowitna 
National  Wildlife  Refi^.  Use  Areas 
NOWOl.  NOW02.  and  NOW03;  Tetlin 
National  Wildlife  Refuge.  Use  Area 
TET03;  and  Yukon  Delta  National 
Wildlife  Refuge,  Use  Area  YKD02. 

These  offerings  are  for  use  areas 
which  were  not  awarded  during 
previous  solicitations  or  have  become 
vacant  after  being  previously  awarded. 
The  authorized  use  period  of  these 
permits  will  be  July  1, 1995  through 
June  30, 1998.  Copies  of  the  solicitation 
request  can  be  obtained  by  writing  to 
the  contact  person  identified  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT  above. 

Dated:  November  29, 1994. 
MoUie  H.  Seattle. 

Director.  U.S.  Fis/i  and  Wildlife  Service. 
IFR  Dec.  94-30469  Filed  12-9-94;  8:45  ami 
B«.LINQ  CODE  431»-SS-F 
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OEPARTMEHT  O^  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Ofltoe  of  IIm  AwhiBiit  Secivlwy  for 
HMMln^— Federal  Hcnnino 
CommlsslofMr 

24  CFR  Part  3282 

lOoGlMt  Na  R-M-17V0;  FR-37M-t-0l) 

Inlefpialalive  Bulletin  for 
MHMifKtufad  Hoina  Prooaduial  and 
Enforcement  Regulationa 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — ^Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  Interpretative  Bulletin. 

auMMARV:  HUD  has  issued  regulations 
implementing  the  National 
Manufactured  Housing  Construction 
and  Safety  Standards  Act  of  1974  and 
providing  for  consiuner  complaint 
handling  and  remedial  actions.  The 
regulations  require  that  when  a 
manufacturer  receives  information  that 
may  indicate  the  existence  of  a  problem 
in  a  manufactured  home  for  which  the 
manufacturer  is  responsible  for 
providing  notification,  the  manufacturer 
must  conduct  investigations  and 
inspections  to  determine  whether  it 
mu^  notify  consumers  and  dealers  and, 
possibly,  correct  affected  homes.  Some 
manufacturers  are  not  adequately 
carrying  out  their  responsibilities  under 
the  regidations.  Accordingly,  the 
Department  finds  it  necessary  to 
reiterate,  through  this  biterpretative 
Bulletin,  its  policy  with  regard  to  the 
regulations. 

DATES:  Date  of  issuance:  October  31, 
1994. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Stuart  Maigulies,  Chief,  State  and 
Consumer  Liaison  Branch,  Office  of 
Manufactured  Housing  and  Regulatory 
Functions,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  ATTN:  Mailroom  B-133, 
Washington,  DC  20410-8000. 
Telephones:  (voice)  (202)  755-7430; 
(TDD)  (202)  708-4594.  (These  are  not 
toll-ftee  numbers.) 

SUPPI^MENTARV  INFORMATION: 
Accordingly,  the  following 
biterpretative  Bulletin,  which  includes 
the  Secretary's  determination  that  it 
should  not  be  subject  to  notice-and- 
comment  rulemaking,  has  been  issued 
by  the  Department: 


UMI 


Interpretative  BoUetiB  to  the 
Regnlatioas 

Manufactured  He  me  Procedural  and 
Enforcement  flegi  ilations  24  CFR  Part 
3282 

biterpretative  Buletin  1-1-94 

The  U.S.  Depanment  of  Housing  and 
Urban  Developm<  nt  has  issued 
regulations  imple  nenting  the  National 
Manufactured  Ha  ising  Construction 
and  SafBty  Standi  rds  Act  of  1974, 42 
U.S.C.  5401  et  set .  The  Manufactured 
Home  Procedural  and  Enforcement 
Regulations  ("Relations"),  in  part, 

Erovide  for  consu  oaer  complaint 
andling  and  rem  sdial  actions.  24  CFR 
part  3282,  subpai  I. 

Section  3282.4  4(b)  of  the  regulations 
(24  CFR  3282.404  h))  provides  Uiat 
whenever  the  mai  lufacturer  receives 
from  any  source  i  iformation  that  may 
indicate  the  exist  ince  of  a  problem  in  a 
manufactured  hoi  ne  for  which  the 
manufacturer  is  r  sponsible  for 
providing  notification  under 
§  3282.404(a),  the  manufacturer  is 
required,  as  soon  as  possible,  bjut  not 
later  than  20  days  after  receipt  of  the 
information,  to  a  rry  out  any  necessary 
investigations  and  inspections  to 
determine  whethir  the  manufacturer  is 
responsible  for  paoviding  notification 
imder  §  3282.404(a).  The  manufacturer 
is  further  required  to  maintain  complete 
records  of  all  suci  information  and 
determinations  in  a  form  that  will  allow 
the  Secretary,  tho  Secretary's  Agent  or  a 
State  Administraiive  Agency  ("SAA") 
readily  to  discern  who  made  the 
determination  wnh  respect  to  a 
particular  piece  ajf  information,  what  the 
determination  was,  and  the  basis  for  the 
determination.  Si^ch  records  are 
required  to  be  ke]  it  for  a  minimum  of 
five  years  from  it  a  date  the 
manufacturer  reo  ived  the  information. 

Section  3282.41  4(a)  of  the  Regulations 
(24  CFR  3282.404  (a))  requires 
notification  of  coi  isumers  and  dealers 
when  the  manufa  irturer  has  information 
that  a  Defect  exis  s  or  may  exist  in  a 
class  of  manufact  ired  homes  produced 
by  the  manufactu  «r.  Notification  of 
consumers  and  di  alers  is  also  required 
with  respect  to  alj  manufactured  homes 
produced  by  the  Manufacturer  in  which 
there  exists  or  mc  y  exist  an  bnminent 
Safety  Hazard  or  ierious  Defact.  In  the 
case  of  Imminent  Safety  Hazards  and 
Serious  Defects,  gorrection  of  the 
affected  homes  isialso  required  under  24 
CFR  3282.406. 

The  Department's  policy  with  regard 
to  §  3282.404  of  the  Regulations  has 
been  consistent  since  the  inception  of 
the  manufactured  housing  program  and 
has  been  espoused  at  SAA  and  Primary 


Inspection  Agency  ("PLA")  woriishops 
and  in  materials  distributed  to  SAAs, 
PIAs,  and  manufactvuers  at  those 
woikshops.  Notwithstanding,  it  has 
come  to  the  Department's  attention  that 
some  manufacturers  are  not  making  the 
required  determinations  for  eadi 
problem  or  maintaimng  complete 
records  of  the  determinations  if  they  are 
being  made.  In  some  cases, 
manufacturers  are  making  one 
determination  for  an  unrelated  group  of 
problems  in  a  home.  Therefore,  the 
Department  finds  it  necessary,  in  light 
of  this  apparent  noncompliance,  to 
reiterate  me  policy. 

Accordingly,  the  Department  of 
Housing  and  Urtian  Development 
interprets  24  CFR  3282.404(b)  as 
follows: 

Vyhenever  the  manufacturer  receives 
fitmi  any  source  (including,  but  not 
limited  to:  Home  purchasers  or  owners, 
deelere.  PIAs,  SAAs,  component 
suppliers  and  the  manufacturer's  own 
employees)  information  that  may 
indicate  the  existence  of  a 
Noncompliance,  Defect,  Serious  Defect 
or  Imminent  Safety  Hazard  in  a 
manufactured  home,  the  manufacturer 
shall,  as  soon  as  possible,  but  not  later 
than  20  days  after  receipt  of  the 
information,  carry  out  any  necessary 
investigations  and  inspections  to 
determine  whether  the  manufacturer  is 
responsible  for  providing  notification  ' 
under  24  CFR  3282.404(a). 

If,  on  its  face,  the  information  clearly 
indicates  the  problem  is  a 
Noncompliance,  the  manufacturer  shall 
make  the  determination  that  notification 
is  not  required  and  need  not  do 
anything  further  unless  required,  by  the 
Secretary  or  an  SAA,  to  notify 
consumers  and  dealers  pursuant  to  24 
CFR  3282.407.  However,  the 
manufacturer  must  keep  complete 
records  of  such  information,  the 
determination,  and  the  basis  for  that 
determination. 

If,  however,  the  information  indicates 
that  the  problem  in  the  manufactured 
home  is  or  may  be  a  Defect,  Serious 
Defect  or  Imminent  Safety  Hazard,  the 
manufacturer  shall  carry  out  necessary 
investigations  and  inspections  to 
determine  the  extent  and  seriousness  of 
the  problem.  The  manufacturer  shall 
then  make  a  determination  whether 
notification  (and  correction)  is  required. 

In  some  cases,  what  the  problem  is 
will  not  be  apparent  &t)m  the  face  of  the 
information.  For  example,  a  consumer 
complaint  about  a  crack  in  the 
wallboard  may,  at  first  glance,  appear  to 
be  a  nonstandard  cosmetic  item. 
However,  upon  further  investigation,  it 
may  become  apparent  that  the  crack  is 
a  symptom  of  a  structural  problem. 


Sudia  structural  problem  may  be  a 
Serious  Defect  resulting  from  an 
improper  design  and  may  have  been 
incorporated  into  numerous  homes. 
Therefore,  the  manufacturer  must 
thoroughly  investigate  and  consider  all 
the  information  it  receives  or  already 
has  in  its  possession  and  must  obtain 
any  additional  information  necessary  to 
make  the  determination.  In  making  the 
class  determination,  the  manufacturer 
must  review  relevant  information  to 
determine  whether  it  has  produced 
other  homes  that  have  or  may  have  the 
same  problem  (for  example:  prior 
consumer  complaints.  PIA  inspection 
records,  information  from  suppliers, 
information  from  dealers,  designs, 
quality  control  records,  etc.).  In 
determining  what  records  of  other 
homes  should  be  reviewed  to  look  for 
similar  problems,  the  manufacturN  may 
need  to  i>ay  dose  attention  to  homes 
with  similar  characteristics  to  the  home 
known  to  have  the  problem  (for 
example:  similar  models,  homes  with 
similar  optims  or  construction,  homes 
containing  components  similar  to  the 
subject  home.  etc.). 

If  it  is  questionable  whether  a 
particularhome  definitely  is  in  or  not  in 
a  class  of  affected  homes,  the 
manufacturer  should  presume  that  the 
home  is  affected  and  treat  it  as  part  of 
the  class.  Moreover,  even  if  a  home  has 
t>een  corrected  by  a  third  party,  the 
manufacturer  is  still  responsible  for 
conducting  the  necessary  investigations 


and  making  the  necessary 
determinations.  Under  24  CFR 
3282.366(b).  the  Production  Inspection 
Primary  Inspection  Agency  (IPIA)  is 
responsible  for  reviewing  a 
determination  with  reganl  to  a  class  of 
potentially  affected  homes  including  the 
determination  of  whether  or  not  a  class 
exists.  In  addition,  both  IPIAs  and 
Design  Approval  Primary  Inspection 
Agencies  are  responsible  for  assisting 
the  Secretary  or  an  SAA  in  identifying 
the  class  of  manufactured  homes. 

The  manufacturer  shall  maintain 
complete  records  of  all  such  information 
and  determinations  in  a  form  that  will 
allow  the  Secretary,  the  Secretary's 
agent,  or  an  SAA  readily  to  discern  who 
made  the  determination  with  respect  to 
a  particular  piece  of  information,  what 
the  determination  was,  and  the  full 
basis  for  the  determination  (not  merely 
a  conclusion).  Such  basis  must  include 
a  description  of  and  the  findings  from 
the  investigations  and  inspections  the 
manufacturer  carried  out  to  determine 
whether  notification  (and  correction)  is 
required  and  whether  the  Defect. 
Serious  Defect,  or  Imminent  Safety 
Hazard  is  or  may  be  in  a  class  of  homes. 
Often,  this  will  require  that  the 
manufecturer  determine  the  source  of 
the  problem.  Such  records  must  be  kept 
for  a  minimum  of  five  years  from  the 
date  the  manufacturer  received  the 
information. 

Failure  to  comply  with  the 
requirements  of  Subpart  I  of  the 


Regulations  and  this  Interpretative 
Bulletin  may  subject  the  manufacturer 
to  civil  and  criminal  penalties  under  42 
U.S.C.  5410,  and  a  possible  action  for 
injunctive  relief  under  42  U.S.C.  5411. 
Similar  actions  may  be  brought  by  SAAs 
under  their  State  statutory  authorities. 
This  Interpretative  Bulletin  is  issued 
pursuant  to  24  CFR  3282.113.  The 
Secretary  has  received  requests  from 
State  officials  urging  immediate  action 
on  this  matter,  b«:ause  of  the  difficulty 
they  are  finding  in  monitoring  the 
manufacturers'  compliance  with  the 
Regulations  and  ultimately  protecting 
the  public.  In  addition  and  as  noted 
above,  this  Interpretative  Bulletin  does 
not  denote  any  change  in  policy  held  by 
the  Department.  Therefore,  due  to  the 
need  for  expeditious  resolution  of  these 
issues  and  the  fact  that  this  is  not  a 
change  in  the  position  or  policy  of  the 
Department,  the  Secretary  deems  it  not 
to  be  in  the  public  interest  to  issue  the 
interpretation  for  pubUc  comment  in  the 
Federal  Register  or  otherwise  to  treat 
this  Interpretative  Bulletin  as 
rulemaking. 

Authority:  42  U.S.C  5403  and  3S35{d). 
Dated:  October  31. 1994. 
Nicolaa  P.  Retsinas, 

Assistant  Secretary  for  Housing— FedemI 
Housing  Commissioner. 
(FR  Doc.  94-30420  Filed  12-9-94;  8:45  am| 
aiuiNa  cooc  *»n-a^ 
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DEPARTMENT  OF  HOUSMQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equai  Opportunity 

24CFRPart100 

[Dodwt  No.  R-e4-1706:  FR-3502-N-Oq 

niN2S29^AA66 

Housing  fbr  Older  Parsons— Defining 
Significant  FadHtfee  and  Services- 
Notice  of  WIthdraivai  of  Propoaed  Ruie 

AGENCY:  OfBce  of  the  Secretary  and 
Office  of  die  Assistant  Secietaiy  for  Fair 
Housing  and  Equal  Opportunity.  HUD. 

action:  Notice  of  withdrawal  of 
proposed  rule. 

SUMMARY:  This  notice  announces  the 
intent  of  the  Department  of  Housing  and 
Urban  Development  not  to  proceed  to 
final  rulemaking  on  the  July  7. 1994 
proposed  rule  that  would  have  amended 
24  CFR  part  100  to  implement  section 
019  of  the  Housing  and  Commimity 
Development  Act  of  1992.  Section  919 
requires  the  Secretary  of  HUD  to  issue 
"rules  defining  what  are  'significant 
fiKilities  and  services  especially 
designed  to  meet  the  phyrical  or  social 
needs  of  (dder  persons'  required  under 
section  807(b)(2)  of  the  Fair  Housing  Act 
to  meet  the  definition  of  the  term 
'housing  for  older  persons'  in  such 
section."  The  Department  intends  to 
issiie  a  second  proposed  rule  concerning 
implementation  of  section  919. 
DATES:  Hiis  withdrawal  is  made  on 
December  12, 1994. 

FOR  FURTHER  MFORMATION  CONTACT:  Sara 
Pratt.  Director,  Office  of  Investigations, 
Office  of  Fair  Housing  and  Equal 
Oppoftunity,  room  5204.  U.S. 
Department  of  Housing  and  Utfoan 
Development,  451  Seventh  Street  SW., 
Washington.  DC  20410-0500,  telephone 
(202)  708-0836  (not  a  toll-free  number). 
The  toll-free  TDD  number  is:  1-800 
877-9275. 

SUPFI^MENTARY  INFORMATION: 

I.  Background 

The  Fair  Housing  Act  (Title  VIII  of  the 
Civil  Right  Act  of  1968,  as  amended  by 
the  Fair  Housing  Amendments  Act  of 


1988, 42  U^C  9601-19)  exempts 
"housing  fiv  ol(  i«r  persons"  from  the 
prohibitions  agi  inst  discriminalioii 
because  of  fomi  ial  status.  The  purpon 
of  the  prohibitit  n  against  disaiminatian 
on  the  basis  of  ■miUal  status  and  the 
"housing  for  oMer  persons"  exemption 
is  to  protect  fainilies  with  ddldrea  from 
discrimination  m  housing  without 
unfairly  limitint  housing  choices  for 
elderly  persons  jsee  134  Coog.  Rec  S 
19722  (Aug.  1.  i988)  statement  of 
Senator  Karnes)} 

On  January  23, 1989  (54  PR  3232), 
HUD  published  e  final  rule 
implemoiting  tie  Fair  Housing  Act 
This  rule  incluclBd  regulations 
governing  housing  for  older  persons. 
The  "housing  f<v  older  persons'* 
regulations  implement,  among  other 
things,  section  a07(b)(2)(C)  ciihe  Psjr 
Housing  Act,  w|ich  exempts  housing 
intended  and  operated  for  occupancy  by 
at  least  one  perabn  55  years  of  age  or 
older  per  unit  tl  at  satisfies  certain 
criteria.  These  n  gulations  are  codified 
in  24  CFR  part  1 30,  subpart  E. 

The  Congress  mandated  that,  in 
determining  wh  rther  housing  qualifies 
as  housing  for  p  irsons  55  yeara  of  age 
or  older,  me  Sec  retary  develop 
regulations  whk  h  require  at  least  the 
folhnving  facton : 

(1)  The  existei  ice  of  significant 
Cocilities  and  sei  idces  specifically 
designed  to  meet  the  physical  or  social 
needs  of  older  pinons,  or  if  the 
provisian  of  sucfi  fecilities  is  not 
practicable,  thatlnich  housing  is 
necessary  to  pro  ride  important  housing 
opportunities  fbi '  older  persons;  and 

(2)  That  at  leaSt  80  percent  of  the 
units  are  occupied  by  at  least  one 
person  55  yeara  Of  age  or  older  per  unit; 
and 

(3)  The  puUic  ition  of.  and  adherence 
to.  policies  and  j  irocedures  which 
demonstrate  an  i  atent  by  the  owner  or 
manager  to  prov  de  housing  far  persons 
55  yean  of  age  o  -  older. 

Section  919  of  the  Housmg  and 
Community  Dev  ilopment  Act  of  19S2 
(Pub.  L.  102-550 ,  approved  October  28. 
1992  (the  1992  A  ct)),  requires  the 
Secretary  of  HUD  to  issue  rules  further 
defining  what  ar  i  "significant  facilities 
and  services  esp(  cially  designed  to  meet 
the  physical  or  S(  icial  needs  of  older 


UMI 


persons"  required  under  section 
807(b)(2)  of  the  Fair  Housing  Act  to 
meet  the  definition  of  the  term  "housing 
for  older  persons."  On  July  7, 1994  (59 
FR  34902),  the  Department  published  a 
proposed  rule  that  would  define  the 
significant  facilities  and  services 
requirements  governing  "55  or  over 
housing,"  as  required  hy  section  919. 
The  July  7, 1994  proponsd  rule  provided 
kn  a  public  comment  period  that 
extended  through  November  30, 1994. 
In  addition  to  the  July  7, 1994  proposed 
rule,  the  Department  held  five  public 
meetings  on  the  proposed  rule  across 
the  country.  The  meetings  took  place  in 
Fontana,  CA;  Tampa,  FL;  Phoenix,  AZ; 
Washington,  DC;  and  Spokane,  WA. 

Based  on  the  written  comments 
received  on  the  proposed  rule,  and  the 
comments  received  at  the  five  public 
meetings,  the  Department  intends  to 
propose  significant  changes  to  the  July 
7, 1994  proposed  rule.  As  a  result  of  the 
significant  changes  to  the  July  7, 1994 
proposed  rule,  the  Department  Intends 
to  issue  a  second  proposed  rule,  and  not 
proceed  to  final  rulemaking  on  the  July 
7, 1994  proposed  rule. 

On  the  basis  of  the  public  comments 
received  on  the  July  7, 1994  proposed 
rule,  the  proposab  to  be  macte  in  the 
second  proposed  rule  include:  (1) 
Providing  for  a  simple  self-certification 
process  so  that  a  senior  community  can 
fed  secure  that  it  is  a  senior  community; 
(2)  clarifying  thai  expensive  facilities 
and  services  such  as  medical  facilities 
and  congregate  dining  are  not  required; 
and  (3)  providing  greater  weight  to 
services  provided  by  the  residents  and 
homeownera  themselves,  and 
recognizing  that  sense  of  community 
and  self-help  that  is  an  essential  part  of 
senior  citizen  Uving.  The  second 
proposed  rule,  which  is  anticipated  to 
be  issued  in  the  first  quarter  of  calendar 
year  1995,  \yill  address  these  issues  in 
greater  detail,  and  solicit  public 
comment. 

Dated:  December  6. 1994. 

Kaberta  Aclitenlieig, 

Aoictant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

iPR  Doc.  94-30457  Filed  12-9-94;  8:45  am] 
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Proclamatioii  6761  of  Decraiber  8,  1994 

Human  Rights  Day.  BUI  of  Rights  Day,  and  Human  Richts 
Week,  1994  ^ 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Every  generation  is  blessed  with  its  own  moral  leaders  and  visionaries 
Through  the  years,  America  has  been  graced  by  the  wisdom  and  guidance 
of  Thomas  Jefferson,  Abraham  Lincoln.  Woodrow  Wilson.  Many  of  us  aspire 
to  live  the  teachings  of  Martin  Luther  King.  Jr.  The  youth  of  today  might 
find  strength  m  the  courage  of  Vaclav  Havel  or  Nelson  Mandela.  Regardless 
of  the  visionary,  regardless  of  the  generation,  the  content  of  the  vision 
endures:  a  conunitment  to  freedom,  an  expectation  of  justice,  and  a  belief 
in  the  infinite  value  of  humanity. 

From  a  jail  cell  in  Birmingham,  Alabama.  Dr.  King  penned  some  of  the 
most  eloquent  words  of  the  United  States  civil  r^ts  movement:  "Any 
law  that  uplifts  human  personality  is  just.  Any  law  that  degrades  human 
personality  is  unjust."  Even  in  a  place  of  absolute  confinement.  King  recog- 
nized that  discrimination,  ignorance,  and  intolerance  are  far  more  imprison- 
ing barriers  than  any  common  construction  of  steel  and  barbed  wire.  And 
true  freedom  demands  more  than  beating  down  prison  walls.  Equality  only 
comes  by  striking  at  injustice  with  reason  and  the  power  of  the  law. 

Our  Bill  of  Rights  and  the  United  Nations  Universal  Declaratton  of  Human 
Rights  are  powerful  statements  indeed.  They  have  moved  humankind  closer 
to  realizing  a  society  of  "just"  laws— a  society  that  upholds  what  we  believe 
is  righteous  and  affirms  what  we  know  is  right. 

Yet  in  celebrating  the  freedoms  that  are  ours  as  beneficiaries  of  democracy, 
we  are  no  less  bound  to  those  who  remain  prisoners  of  prejudice,  poverty, 
and  violence.  In  this  Nation  and  in  countries  around  the  world,  it  is  unfortu- 
nate that  much  of  Dr.  King's  worit  remains  undone.  Today,  we  rededicate 
ourselves  to  Dr.  King's  dream,  to  joining  President  Mandela  as  he  works 
to  renew  South  Africa,  to  standing  with  President  Havel  as  he  promotes 
prosperity  in  the  Czech  Republic— to  championing  the  cause  of  human  dig- 
nity for  people  everywhere  on  Earth.  Freedom  is  the  ability  to  reach  out 
and  the  responsibility  to  help  build.  With  the  wind  of  justice  at  our  backs, 
freedom  is  the  strength  to  lift  all  humanity  to  higher  ground 

NOW,  THEREFORE,  I,  WILLL\M  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  December  10,  1994, 
as  "Human  Rights  Day,"  December  15,  1994,  as  "Bill  of  Rights  Day,"  and 
the  week  beginning  December  10,  1994,  as  "Human  Rights  Week."  I  call 
upon  all  of  the  people  of  the  United  States  to  mark  these  dbservances 
with  appropriate  programs,  ceremonies,  and  activities. 
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63046.  63254,  63255,  63721, 
63723,  63724 

60._ _ 62896 

63 61 801 ,  62585 

70 61549. 61820.  62324 

82 63255 

141 62456 

143 62485 

180 .61552, 63256 

260 „ 62896 

262 62896 

264 _... „..62896 

270 62896 

271 62896 

PropoMd  RuIm: 

52 61545.  61546,  62646. 

62649,  63069,  63286,  63288, 
63740,  63742 

63 „62652, 62681 

70 63289 

91 61 571 

180 61859 

721 „ .63299 

761 62788,  62875 

41CFR 

101-9 62601 


201-1 62695 

201-2 _ 62695 

201-3 ...62695 

201-4 62695 

201-6 62695 

201-7 62695 

201-9..., 62695 

201-17... ...62695 

201-18- ..62695 

201-20 62695 

201-21 62695 

^wi^ific  ••>*.•••.•••.»•••••••••, o2G9o 


42CFR 

57 63900 

410 63410 

414.„ .63410 

493 :. 62606 


.61571 


1003. 


43CFR 

PubNc  Land  OrdMs: 

773 61656 

3953  (Revoked  in  part 

by  PLO  7105) 63257 

4056  (Revoked  in  part 

l)y  PLO  7105) 63257 

7104 ^609 

7105 „. 62609,  63257 

PrapoMdRulM: 

II-....- «.«300 

44CFR 

59 63726 

60 63726 

64 62328.  63726 

65 ™ 63726 

PropoMd  Rules: 

61 .61929 

45CFR 

60 


1309 

46CFR 

16 

501 

514 

552 

560 

572 


.61554 
.61575 


62218 

— 62329 

63903 

63903 

.....63903 
.....63903 


47CFR> 

1 63049 

20 ;. 61828 

24 .61828,63210 

63 r. 63909 

73 .62330, 62609,  62613, 

63049,63726 

74 63049 

76 62330,62614 


63743 

63971 

63750 

62390 

63743 

62703 

......63974 


21 

63 

'  ^ ••■•••■••■■■•■••■••••VI 

76.... ._. 

90 

^^^•■■•■•••••■•••••••••••i 

48CFR 

501- — 63258 

538 63258 

552 63258 

Ch.  16 62345 

3 .61738, 61740 

14 62498 

15 ^ 62498 

242 62704 

49— 61734 

52 61734. 61738. 61740, 

62498 
6101 ,61861 
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lU 


46CFR 

199 62218.  62234,  62242 

219 .62218.  62234 

382.— 62218,  62234 

387 .63821 

391.. „...-.— ........63921 

<JWfc  ••^•♦•••■■■••■'■•■■■••••■•••■••■•■•■wiJPC  ' 

397 - .63921 

571  ■••••..«..••••.••■••«•«•..— '....oioSo 
663 ':. ; .....622t8 

^^^^T  ••■«•••••>•••■•••»••»•»•••••  ■••■•■•OfcfcJ^ 

1002 .  ..,:,' 63726 

'1 039— ...i"....*...........—-— ...63926 

1 160..— —...—— •—..—...63726 
1 161 .—..—;,—............— ..—....63726 

1 162.— .—......— ..—. .63726 

1 163..- 63726 

1  lOD  •-••••>••••••••••••••• ••••••OOf  2d 


395.-. 
1043.. 
1064.. 


.-63322 
...62705 
,.-62705 


678. 


-62391 


50CFR' 
15 

216..r... 

651 .. 

663 

675 

677 


..62254. 62256 
..62346.  63261 

63062 

..—63926 

-.-....62626 

,-61S5. 63062 
.— .A— — ^'J61 556 


17  ....-..-.61744, 63162.  63975, 

~        63967 

229 ... — iu;— ^— — . — ^63324 

286.... -.. 62381 

625............. 61864 


LIST  OF  PUBLIC  LAWS 

This  compleles  the  listing  of 
pubiki  laws  enacted  during  ttie 
second  sesskx)  o(  the  103d 
Congress.  It  may  be  used  in 
cpniunctfcxt  with  "PLUS" 
(Pubik:  Laws  Update  Service) 
on  202-523-6641.  The  text  of 
laws  is  not  pubished  in  the 
Faderal  Raglsty  but  may  be 
ordered  Jn  indivkJuai  pamphlet 
form  (referred  to  as  "sfip 
laws")  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 


Offtoe,  Washingten.  DC  20402 
(phone.  202-612-2470). 
This  Hst  wil  resume  when  bits 
are  enacted  into  publk:  law 
during  ttte  first  sesston  of  the 
104th  Congress,  wtiich 
convenes  on  January  4,  1995. 
A  cumulative  list  of  Public 
Laws  for  the  second  session 
of  the  103d  Congress  wiN  be 
published  in  Part  It  of  the 
Federal  Reglsler  on  Monday, 
December  19,  1994. 

KR.  SllttPJ.  103-465 

Uruguay  RoutkI  Agreements 
Act  (Dec.  8,  1994;  108  Stat. 
4809;  245  pages) 
Last  List  November  15,  19M 
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Slock  NumlMr 

/AXn     AAA     ^tfklAA     ^a. 


Prtea      RavlakNiOaio        TWa 


Stock  NuMbar 


Prica      RavistonData 


P^dwriBigbf  /  Vo).  59,  No.  2:  7  /  Monday.  December  12. 1994  /  Reider  Aids 


TNi  chMMM.  pnfMrad  by  ths  Office  of  ths  Fedaral  RsgMar.  b 
puHWwd  wmH)^.  H  b  imnoKt  in  the  oidsr  of  CFR  (Mas.  stock 
rMntMra.prioaB.«irfi«Mon  dales. 

Am  asM*  n  prKadse  •ach  entry  ttMT  hM  been  iaaued  Sinn  k 

weekandwkk^isnnwBiwikiklufofsaleattfieGoweinmentPTkiino 
OWoe. 

A  dwckM  at  eunenl  CFR  wokvnes  comprising  a  oonfiMe  CFR « 
ikHhahiMUMwofttieLSAOJstofCFBSeckonai 


TNto 


Hie  annuar  lato  tor  sutacffpion  to  ali  revised  volumes  is 
domerte.  S207.25aik«Bnai  tor  kxeign  mailns. 

Miiowtoistotoa8iys»intowdB«ofDocunienls.Attn:MewOdeiL 
PXX  BOR  371964,  nOBboighi  PA  1S2S0-7954.  An  ontofs  mutf  ta 
aocompaniedby  lawMania  <check.  money  wder,  GPO  Deposit 
AooowN.  VISA,  or  Maator  Card).  Chaige  ordsfs  may  be  totophom  d 
to  me  GPO  Order  Desk.  Monday  through  Friday,  at  (20q512-1«  0 
from  8.-00  a.m.  to  4KW  p.m.  eastern  time,  or  FAX  your  cf»rge  onl(  rs 
to  (202)  51^2233.  «»-    -r 

TMe 


1, 2  (2  ReNfvad) (869-022-00001-2) 

3  (1993  Compilation 

and  Ports  tOb  and 

101) (869^02^00002-1) 

4 (869-022^)0003-9) 

SParta: 

T^j9y  »..»M.....M.». 

700-1199 

1200^nd,6(6 


$5.00      Jan.1 


(869-022-00004-7) 
(869-022-00005-5) 


33.00 
5^ 

22J)0 
19A) 


71 

0-26 

27-45  

46-51  

52  

53-209 

210-299 .... 

300-399  .... 

40(M99.... 

700-899  .„. 

90O-999  .... 

1000-1059 

1060-1119 

1120-1199 

1200-1499 

1500-1899 

1900-1939 

1940-1949 

1950-1999 

2000-End.. 


.(86O-O22-00007-1)... 
(869-022-00008-0)... 
(869m22-O0009-8) ... 
(869-022-00010-1)... 
(869-022-00011-0)... 
(869^>2^0001»« ... 
(869^)22-00013-0  ... 
(869-02240014^)... 
(869KQ240015-2) ... 
(869-022-00016-1)... 
(869-022-00017^... 
(869^)22-00018-7)... 
(869-022-00019^.... 
(869-022^)0020^... 
(869-022^)0021-7)  ... 
(869-O22-O0O22-5) ... 
(869-022-00023-3) ... 
(869-022-00024-1) ... 
(869-022-00025-0)... 


8  .— (869^J22-00026-«) 

OParta: 

»-199 „ (86W)22-00027-« 

200-€nd (869-022K)002fr-4) , 


21  A) 
14.00 
20i)0 
30A) 
23A) 
32410 
16X0 
184)0 
22.00 
344)0 
234)0 
154)0 
124)0 
304)0 
30410 
154)0 
30A) 
354)0 
14.00 


101 

0-50  . 

51-199 .... 
200-399  .„ 
400-499  „. 
SOO^nd  . 


(869^)22-00029-2) 

(869-022-00030-6) 

(869-022-00031-4) , 

(869-022-OG032-2) 

-...  (869-022^)0033-1) . 


11  (869-022-00034-9) 

i2Parl8: 

»-'99  (869-022^)0035-7) 

200-219 (86W)22-00036-5) 

220-299 (8«9-O2W)0037-3) 

300-499 (869^)22-00038-1) 

500-599 (869^22-00039-0) , 

6004nd (86W)22-00040^3) . 

13 (869^)22-00041-l) , 


29.00 
234)0 

29.00 
224)0 
15.00 
21.00 
374)0 

14.00 

12.00 
16.00 
284)0 
22.00 
204)0 
32.00 

30.00 


'Jan.  1 
Jan.  1 

Joal 
Jan.  I, 


.(86W)22-00006-3) *   234)0       Jan.1 


Jan.1 
Jan.1 
«Jan.l, 
Jan.  1, 
Jan.1 
Jan.1 
Jan.  1. 
Jort.  1, 
Jan.1 
Jort.  1, 
Jan.  1, 
Jan.1. 
Jan.1. 
Jan.  1. 
Jan.  1, 
Jon.  1, 
Joal. 
Jon.  1. 
Jan.1. 


224)0       Jon.  1, 


Jan.1. 
Jon.  1, 

Jan.1 
Jon.  1, 
*Jon.  1, 
Jan.1, 
Jon.  1, 

Jon.  1, 

Jon.  1, 
Jon.1. 
Jon.  1, 
Jon.1, 
Jan.  1, 
Jon.  1, 

Jan.1. 


1994 

1994 
1994 


1994 
1994 

1994 

1994 
1994 
1993 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 

1994 


1994 
1994 

1994 
1994 
1993 
1994 
1994 

1994 


1994 
994 
994 
994 
994 
994 

994 


14 

»-S9 

60-139 .... 
140-199.. 
200-1199 
I200-€rat 


..(8694)22^)0042-0), 
-(869422-00043^. 
.(869-022400444). 

(8«MI2»I004M) . 

(86942240046-2). 


1SI 

0-299 (869422-00047-1). 

300-799 (869-022-000484) . 

800-&ld  .. (86942240049^7) . 

ie  Parts: 
0-149 
150-999.. 
MO&fnd. 


.(869-Q22400SO-1). 

.(86»422-0005>4). 

(869-02240052-7). 


17  Parte: 

1-199 

200-239  . 

240-End 


32410 
26.00 
r34)0 
23410 
16.00 

15.00 
26.00 
23.00 

6.50 
18.00 
25.00 

2000 

?3jOO 


.  (869-0224005441 - 
(869-02240056-1)- 

.(869422-000564) 304)0 

1-149  ....'. (869422400574) 164)0 

150-279 (869-022-00058-6) 19.00 

280-399 (869-02240059^  ......  13.00 

400-€nd  (869-022400604) ......  1 14)0 


191 
1-199  .... 
20O-€nd 

20Part8: 
1-399  ...... 

400-499... 
500-End  .. 

aiPana: 
1-99 

100-169".".' 
170-199  ... 
200-299  ... 
300^499... 
500-699... 
600-799  ... 
800-1299  .. 
1300-End. 


.(869-O2240061-6) 394)0 

.  (869-022-00062^ 124)0 


.....  (869-022-00063-2) 204)0 

.....(869-022-00064-1) 344)0 

...-(869-022-000654) 314)0 

....(86942240066-7) 16J)0 

....(869-022-00067-5)......  214)0 

....(869-02240068-3) 214)0 

.-.(86^42240069-1) 7.00 

..-(869-022-00070-5) 36410 

.-.  (869-Q2240071-3) 164)0 

....  (869-022-00072-1) 8J0 

..-(869422-00073-0) 224)0 

—  (869422-00074-8) 134)0 

22  PjrtM- 

'-299  ....'. (869-022-00075-6) 32J0 

300-End (86942240076^)  ....„  234)0 

» (869-02240077-2) 214)0 

24  Pane: 

0-199  (869-02240078-1) 36.00 

200-499 (869-022-00079-9) 38.00 

500-699 ..„. (869-022-00080-2) 20.00 

700-1699 (869-022-00081-1) 394)0 

1700-End (869-022-000824) 174)0 


25..., 


...-(869-022-00083-7) 


32410 


2ft  Pnrts* 

§§  1.0-1-1.60 (869-022400844) 204)0 

§§  1.61-1.169 (869-022-00085-3) 334J0 

§§  1.170-1.300 (869-022-00086-1) 244)0 

§§1.301-1400 (869-022-00087-0) 174)0 

§§  1401-1440 (86^<l22-0008»4) 30.00 

§§1441-1i00 (869-022-00089-6)  22.00 

§§  1.501-1.640 (869-022-00090-0) 214)0 

§§  1  A41-1.850 (869-022400914) 2(4)0 

§§  1.851-1.907 (86942240092O 26.00 

§§  1.908-1.1000 (86942240093^ 274)0 

§§  1.1001-1.1400  (869-022-00094-2) 244)0 

§§  1.1401-End (869-0224009&-1) 32X0 


2-29 (869-02240096-9) 

30-39  (86942240097-7) 

40-49 (86W)2W)0098^) 

5(>-299 ., „ (869-022-00099^3) 

300-499 (86942240100-1) 

500-599 (869-022-001014) 


244)0 
184)0 
14.00 
144)0 
244)0 
64)0 


Jon.  1,  1994 
Jon.  1, 1994 
Jan.  1, 1994 
Jon.  1, 1994 
Jan.  1, 1994 

Jan.  1, 1994 
Jan.  1, 1994 
Jan.  1, 1994 

Jan.  1. 1994 
Jon.  1, 1994 
Jan.  1,1994 

Apr.  1. 1994 
Apr.  1, 1994 
Apr.  1, 1994 

Apr.  1, 1994 
Apr.  1, 1994 
Apr.  1, 1994 
Apr  1, 1994 

Apr.  1. 1994 
Apr  1,1994 

Apr.  1,  1994 
Apr.  1, 1994 
Apr.  1, 1994 

Apr.  1, 1994 
Apr.  1, 1994 
Apr.  1,  1994 
Apr.  1,1994 
Apr.  1, 1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1, 1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1, 1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1, 1994 
Apr.  1,  1994 
Apr.  1, 1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1, 1994 
Apr.  1,  1994 
Apr.  1,  1994 
«Apr.  1, 1990 


Federal  Register  /  Vol.  59.  No.  237  /  Monday,  December  12.  1994  /  Reader  Aids 


TMe 


Stock  NHmiMr 


«XWn<l (869-022-00102-7) 8.00       Apr.  1.  1994 


364)0 
13X10 

274)0 
214)0 


(869422-001074) 214)0 

(869-022-00108-6) 9.50 

(869-02240109^) 35.00 

(869422-001104) 174)0 


27  Parts: 

'-1W (869-022-001034) 

200-End  (869422-00104-3) 

28  Parts: 

1-42  (869-022-00105-1) 

43-end (869-02240106-0) 

29  Parts: 

0-99 

100499. 
500-899. 

900-1899 

1900-1910  (§§1901.1  to 

19ia999) 

1910  (§§1910.1000  to 

end)  

•1911-1925..... 

1926 . 

•1927-£nd  

30  Parts: 

'-'99  -. ...  (869-022-001 16-7) 27.00 

200-699 ; (869-022-00117-5) 19.00 

70O-End ..(869-022-001 18-3) ..._.  27.00 

31  Parts: 

0-199  (869422-001 19-1) 18.00 

200-End  (869422-00120-5) 30.00 

32  Parts: 
'-39.  vol.  I ,54)0 


Apr.  1,  1994 
Apr.  1,  1994 

July  1,1994 
July  1,1994 

July  1,  1994 

July  1,  1994 

July  1,  1994 

July  1,  1994 


(869422-00111-6) 33.00        July  1.  1994 

(86941940112-3) 21.00 

(869-022-00113-2) 26.00 

(869-022-00114-1) 33.00 

(869-022-00115-9) 364)0 


19.00 
18.00 
314)0 
36410 
264)0 
144)0 
21.00 
22.00 

20.00 
254)0 
244)0 


1-39,  Vd.  II 

1-39,  Vol.  Ill 

'-'90  -r.'."".".'.'(8694i^ 

•191-399  (869-022-00122-1) 

400-629 _ (869-022-00123-0) 

630-699  ........... (869-022-001244) 

700-799  ...., (869-02240125-6) 

800-End  ... (869-022-O0126-4) 

33  Parts: 

'-'24  „.  (869419-00127-1) 

'25-199 ; (869419-00128-0) 

20(Knd (869-022-00129^ 

34Parts: 

'-299  (869-022-0013(^2) 28.00 

30O-399 „_ — (869419-001314) 204)0 

400-End  (869419-001324) 374)0 

35 (869-022-00133-7) 124)0 

36  Parts: 

'-'99  „ (869-O22-00134-5) 154)0 

200-£nd  (869-022-00135-3) 374)0 

•37 

38  Parts: 

0-17  

•18-End  .. 


.(869422-00136-1) 204)0 

.  (869-022-001374) 304)0 

(869-022-001384) 294)0 

164)0 


39  (869-022-00139-6) .. 

40  Parts: 

'-51  (869419-001404) 394)0 

52  (869422-001414) 394)0 

53-59  (869422-00142-6) 11.00 

60  .....  (869-022-00143-4)  364)0 

61-80  (869419-00144-1) 294)0 

81-85  (869422-00145-1) 23410 

8*^  - (869419-001464) 394)0 

100-149 (869-02240147-7) 394)0 

150-189 (869-022-00148-5) 244)0 

18.00 
364)0 
184)0 
274)0 
28.00 
264X) 


190-259 : (869-022-00149^3) 

260-299 „ (869-022-00150-7) 

30O-399 (869-022-001514) 

40O-424 (869-022-00152-3) , 

425-699 (869419-00153-1) 

700-789 (869419-00154-9) . 


July  1,  1993 
July  1.  1994 
July  1,  1994 
July  1.  1994 

July  1,  1994 
July  1.  1994 
July  1.  1994 

July  1, 1994 
July  1, 1994 

2July  1,1984 

'July  1,  1984 

2July  I,  1984 

July  1,  1994 

July  1,  1994 

July  1,1994 

*July  1,  1991 

July  1,  1994 

July  1,  1994 

July  1,  1993 
July  1,  1993 
July  1.1994 

July  1.  1994 
July  1,  1993 
July  1,  1993 

July  I,  1994 

July  1,  1994 
July  1,  1994 

July  1,  1994 

July  1,  1994 
July  1,  1994 

July  1,  1994 

July  1,  1993 
July  1,1994 
July  I.  1994 
July  1,  1994 
July  1.  1993 
July  1,  1994 
July  1,  1993 
July  1,  1994 
July  1.  1994 
July  1,  1994 
July  1,  1994 
July  1.  1994 
July  1,  1994 
July  1.  1993 
July  1,  1993 


TItte 


Stock  Numbar 


790-End  ....„ (869-022-00155-8) 

41  Chapters: 

'.  1-'  to  1-10 :. ,3X)0 

U-1 1  to  Appendix,  2  (2  Reserved) 134)0 

34 ... 

7   .;..., 

8 

9 

10-17 

18,  Vol.  I,  Ports  14 


18,  Vol.11,  f>orts  6-19 
18,  Vol.  Ill,  Ports  20-52 


144)0 
6410 
4J0 

134)0 
9.50 

13.00 


134)0 
134)0 


'9-100 _ ,3^ 

•'-'00 „ (869-022-001564) 9.50 

'01  •""• — -...  (869-022-00157-^ 29.00 

102-200 (869-022-00158-2) 15.00 

201-End  (869-022-00159^1) 13.00 

42  Parts: 

1-399 (869419-00160-3) 244)0 
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Presidential  Detennination  No.  95-4  of  November  12,  1994 

I^^u^?"  To  Waive  the  Funding  Prohibition  in  Section 
1404(Og)(A)  of  the  National  Defense  Authorization  Act  for 
Fiscal  Year  loas  m  the  Case  of  U.S.  Military  Personnel  Serv- 
mg  in  NATO  Headquarters  Positions 

Memorandum  for  the  Secretary  of  Defense 

Pursuant  to  the  authority  provided  in  section  1404(f)(3)(A)  of  the  National 

•^ctT  I  hol"""^"?"  ^-"^  ^°l  P^^^^J  Year  1995  (PubUc  Uw  103^337)  °the 
Act  ).  I  hereby  determine  that  the  limitation  in  section  1404(f)(2)  of  the 
Art  IS  waived  in  the  case  of  U.S.  military  personnel  serving    n  NATO 
headquarters  positions,  including  the  following: 

l!  MA!Jn"«^'  ™^^"^  pereonnel  assigned  to  or  performing  duties 
at  NATO  Headquarters  in  Brussels,  Belgium.  b         ^ 

(2)  The  Commanders  and  all  U.S.  military  pereonnel  assigned  to 
or  performing  duties  at  the  staffs  of  the  Supreme  Allied  ComSiander, 
Europe  or  the  Supreme  Allied  Commander,  Atlantic. 

(3)  The  Commanders  and  all  U.S.  military  personnel  assigned  to 
or  perfonnmg  duties  at  the  staff  of  the  Commander  in  Chief  Allied 
forces  Southern  Europe. 

(4)  Those  U.S.  Commanders  and  U.S.  military  personnel  assigned 
to  or  performing  duties  at  subordinate  NATO  headquarters  staffs 
of  the  above  listed  staffs. 

(5)  Those  U.S.  Commanders  and  other  U.S.  military  personnel  as- 
signed to  or  performing  duties  at  other  Allied  Forces  Europe  staffs 
such  as  Commander  in  Chief,  Allied  Forces  Central  Europe. 

You  are  authorized  and  directed  to  report  this  determinaUon  to  the  Concress 
and  to  publish  it  in  the  Federal  Registw.  «-ongress 


lXjUUlL^AA<rtUiodk^^ 
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RESOLUTION  TRUST  CORPORATION 
12  CFR  Part  1609 
RIN  3205-AA03 

Affordable  Houaing  Disposition 
Program 

AQEfiCV:  Resolution  Trust  Corporation. 
ACTION:  Final  rule. 


SUMMARY:  The  Resolution  Trust 
Corporation  (RTQ  is  adopting  the 
interim  final  rule  which  was  published 
on  October  19, 1994,  as  a  final  rule 
without  change.  The  rule  provides 
policies  and  procedures,  required  under 
subsections  (c)(3)  of  section  21 A  of  the 
Federal  Home  Loan  Bank  Act,  for  the 
marketing  of  properties  under  the 
Affordable  Housing  Disposition  Program 
(AHDP).  The  rule  is  necessary  because 
the  Resolution  Trust  Corporation 
Refinancing,  Restructtiring  and 
Improvement  Act  of  1991  (Refinancing 
Act),  the  Departments  of  Veterans 
Affairs,  Housing  and  Urtwin 
Development  and  Independent  Agencies 
Appropriations  Act  of  1992  (1992 
Appropriations  Act),  the  Housing  and 
Community  Development  Act  of  1992 
(1992  Housing  Act)  and  the  Resolution 
Thist  Corporation  Completion  Act  of 
1993  (Completion  Act)  changed  the 
manner  in  which  the  RTC  is  to  identify, 
market  and  sell  certain  properties  imder 
the  AHDP.  This  rule  also  clarifies 
certain  policies  of  the  RTC  regarding  the 
disposition  of  assets  in  the  AHDP  and 
reflects  certain  commnits  received  with 
respect  to  a  previously  published 
interim  final  rule.  By  implementing  the 
statutory  dianges  required  by  the 
Refinancing  Act,  the  1992 
Appropriations  Act,  the  1992  Housing 
Act,  and  the  Completion  Act,  and 
clarifying  certain  provisions  of  the 
AHDP  and  making  the  other  changes  set 
forth  herein,  these  regulations  will 
enhance  the  availabihty  and 
affordability  of  residential  real  property 


for  very-low  income,  lower-income  and 
moderate-income  families  and 
individuals. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  January  12, 1995. 
FOR  FURTHER  MFORMATKM  CONTACTS 
Stephen  S.  Allen.  Director,  Affordable 
Housing  Disposition  Program,  (202) 
41&-7348.  or  Barry  Wides,  D^uty 
Director,  Affordable  Housing 
r    Disposition  Program,  (202)  416-7138. 
(These  are  not  toll-free  nimobers). 

SUPPLBIEHTARV  MFORMATKM: 

Regulatory  Procedure 

On  August  31, 1990  (55  FR  35564). 
the  RTC  published  a  final  rule 
establishing  the  procedures  to  be 
followed  by  the  RTC  in  connection  with 
the  sale  of  eligible  residential  properties 
to  qualifying  purchasers  under  the 
AHDP.  Those  procedures  were 
established  in  accordance  with  the 
affordable  housing  provisions  of  section 
21A(c)  of  the  Federal  Home  Loan  Bank 
Act,  as  amended  be  section  501  of  the 
Financial  histitutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989  (FIRREA) 
(12  U.S.C.  1441a). 

On  May  6, 1992  (57  FR  19500),  the 
RTC  published  an  interim  final  rule  and 
requested  comments  (May  6, 1992 
Interim  Rule).  That  publication 
implemented  some  of  the  statutory 
changes  made  to  the  AHDP  by  the 
Refinancing  Act  and  clarified  the  RTC's 
poUcies  on  a  number  of  issues  relating 
to  the  disposition  of  assets  in  the  AHDP 

On  June  12,  1992  (57  FR  24937).  the 
RTC  published  an  interim  statement  of 
pohcy  titled  Lower  Income  Occupancy 
Requirements  for  Bulk  Sales  in  the 
Multifamily  Affordable  Housing 
Disposition  Program.  That  pubUcation 
provided  that  when  more  than  one 
multifamily  property  is  purchased  irom 
the  RTC  under  the  AHDP,  the  RTC  will 
require  that  not  less  than  15  percent  of 
the  dwelling  units  in  each  separate 
multifamily  property  purchased  in  bulk 
be  made  available  to  low  or  very-low 
income  individuals.  The  final  statement 
of  policy  was  published  on  August  19 
1992  (57  FR  37581)  and  reflected  no 
changes  from  the  interim  statement  of 
pohcy. 

On  October  19, 1994,  (59  FR  52669) 
the  RTC  pubhshed  an  interim  Final 
Rule  which  implemented  several 
statutory  changes  made  to  the  AHDP  by 
the  Refinancing  Act  and  not  reflected  in 
the  May  6. 1992  interim  final  rule. 
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implemented  a  number  of  statutory 
changes  made  to  the  AHDP  by  the 
enactment  of  the  1992  Appropriations 
Act.  the  1992  Housing  Act.  and  the 
Completion  Act,  and,  it  furthCT  clarified 
RTC  policies  relating  to  the  disposition 
of  assets  within  the  AHDP. 

Comments 

The  RTC  received  written  comments 
only  from  the  Savings  and  Community 
Bankers  of  America  ("SCBA").  SCBA 
endorsed  the  interim  final  rule  and 
suggested  no  changes  to  the  rule. 
Final  Rule 

The  RTC  is  making  no  changes  to  the 
interim  final  rule  in  the  adoption  of  the 
final  rule.  The  supplementary 
information  accompanying  the  interim 
final  rule  provides  an  explanation  of  12 
CFR  part  1609  and  the  reasons  for  its 
adoption. 

Final  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq.,  the 
following  regulatory  flexibility  analysis 
is  provided: 

1.  A  succinct  statement  of  the  need 
for,  and  the  objective  of,  the  rule.  The 
objective  of  the  rule  is  to  implement 
changes  made  to  the  AHDP  by 
enactment  of  the  1992  Appropriations 
Act,  the  Housing  Act,  and  the 
Completion  Act.  which  establishes 
certain  requirements  for  the  RTC  in  the 
marketing  and  selling  of  real  estate 
assets.  The  rule  is  needed  in  order  to 
implement  the  requirements  of  the  cited 
statutes. 

2.  A  summary  of  the  issues  raised  by 
pubhc  comments  in  response  to  the 
initial  regulatory  flexibihty  analysis,  a 
summary  of  the  assessment  by  the 
agency  of  such  issue,  and  a  statement  of 
any  changes  made  in  the  interim  final 
rule  as  a  result  of  such  comments.  The 
one  pubhc  comment  received  by  the 
RTC  endorsed  the  regulations  as  drafted 
in  the  interim  final  rule.  No  changes 
were  made  as  a  result  of  that  comment. 

3.  A  description  of  each  of  the 
significant  alternatives  to  the  rule 
consistent  with  the  stated  objectives  of 
applicable  statutes  and  designed  to 
minimize  any  significant  economic 
impact  of  the  rule  on  small  entities 
which  was  considered  by  the  agency, 
and  a  statement  of  the  reasons  why  each 
one  of  such  alternatives  was  rejected. 
The  rule  has  no  significant  impact  on 
small  entities,  and  therefore,  no 
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alternatives  to  the  rule  were  identified 
or  considered. 

List  of  Subiects  in  12  CFR  Part  1609 

Low  and  moderate  income  housing, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 

Accordingly,  the  interim  final  rule 
revising  12  CFR  part  1609  which  was 
published  at  59  FR  52671  on  October 
19, 1994,  is  adopted  as  a  final  rule 
without  change. 

By  order  of  the  Deputy  and  Acting  Chief 
Executive  Officer. 

Dated  at  Washington.  D.C..  this  7th  day  of 
December  1994. 
Resolution  trust  Corporation. 
John  M.  Buckley,  Jr., 
Secretary. 

IFR  Doc.  94-30527  Filed  12-12-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-MM-204-AD;  Amendment 
39-9094;  AD  94-25-10] 

Airworthiness  Directives;  Beech  Model 
400. 400A.  400T.  and  MU-300-10 
Airplanes,  and  Mitsubishi  Model  MU- 
300  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Beech  Model  400, 
400A.  400T,  and  MU-300-10  airplanes, 
and  all  Mitsubishi  Model  MU-300 
airplanes.  This  action  requires  a 
revision  to  the  Airplane  Flight  Manual 
*hat  provides  pilots  with  special 
operating  procedures  during  icing 
conditions.  This  amendment  is 
prompted  by  the  results  of  icing  tests, 
which  demonstrated  that  ice 
accumulations  on  the  horizontal 
stabilizer  may  cause  the  airplane  to 
pitch  down  at  certain  flaps  settings.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  luicommanded 
nose-down  pitch  at  certain  flap  settings 
during  icing  conditions. 
DATES:  Effective  December  28, 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  13. 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
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Attention:  Rules  >x:ket  No.  94-NM- 
204-AD,  1601  Li  id  Avenue,  SW., 
Renton,  Washinj  ton  98055-4056. 
The  informatic  n  concerning  this 
amendment  may  be  examined  at  the 
FAA,  Transport  i  lirplane  Directorate, 
Rules  Docket,  16 II  Lind  Avenue.  SW., 
Renton,  Washinj  ton,  or  at  the  FAA. 
Small  Airplane  I  irectorate,  Wichita 
Aircraft  Certifica  ion  Office,  1801 
Airport  Road,  Ra  jm  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Fed  sral  Register,  800  North 
Capitol  Street  NA  /..  suite  700, 
Washington,  DC. 

FOR  FURTHER  INF<  RMATION  CONTACT:  Tina 
L.  Miller,  Aerosp  ace  Engineer,  Flight 
Test  Branch,  ACI-160W.  FAA,  Small 
Airplane  Directorate,  Wichita  Aircraft 
Certification  Of&e,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209;  telephone  (316) 
946-4168;  fax  (3l6)  946-4407. 
SUPPLEMENTARY  INFORMATION:  Recently, 
the  FAA  has  recoived  the  results  of  icing 
tests  conducted  an  the  horizontal 
stabilizer  of  a  Beech  Model  400 
airplane.  These  icing  tests,  conducted  in 
an  icing  wind  tunnel,  demonstrated 

icing  conditions,  ice 
ice")  may  accumulate 
stabilizer  aft  of  the 
the  leading  edge, 
ice  caused  the  test 
own  at  landing  flaps 
rees. 

view  and  evaluation  of 
h  has  developed 
ce  data  for  Beech 
Model  MU-300-!l0  airplanes  and  Beech 
Model  400  series  airplanes  with  flaps 
set  at  10  degrees.  These  landing 
performance  datt  include  landing 
distances,  landin  g  brake  energy,  and 
maximum  landii  g  weight.  (The  10- 
degree  landing  fl  ip  performance  data  for 
Mitsubishi  Mode  1  MU-300  airplanes 
were  included  p)  eviously  in  that 
airplane's  Airpla  le  Flight  Manual.) 

Subsequent  to  those  icing  tests,  the 
FAA  received  a  i  sport  of  tailplane  icing 
that  occurred  du  ing  a  maintenance 
flight  of  a  Beech  vlodel  400A  airplane. 
The  airplane's  ta  1  anti-ice/de-ice 
systems  were  tur  led  on  during  this 
flight,  which  wai  only  15  minutes  In 
duration,  and  th(  airplane  did  not  go 
above  4,000  feet  ilevation.  During  this 
flight,  when  the  laps  were  extended 
beyond  20  degrei  (s,  the  pilot  noted  some 
buffet  and  "stick  walking,"  a  pitch 
control' effect  in  ^  vhich  imcommanded 
oscillation  of  the  control  column  caused 
the  airplane  to  p  tch.  The  pilot  was  able 
to  land  the  airph  ne  without  incident 
with  the  flaps  sel  at  10  degrees. 
Subsequent  inve  itigation  revealed  that 
the  horizontal  stabilizer  had 


that,  under  certa 
(called  "rimbac! 
on  the  horizontal 
heated  element 
This  accumulat 
airplane  to  pitch 
set  beyond  10  d 
After  further 
the  test  data,  Bi 
landing  perform 


accumulations  of  triangularly-shaped      | 
nmback  ice  formations,  which  were 
approximately  2  inches  in  height  These 
runback  ice  formations  were  similar  in 
size  and  shape  to  those  used  in  the  icing 
tests. 

Such  runback  ice  formations  could 
result  in  an  uncommanded  nose-down 
pitch  at  flap  settings  that  exceed  10 
degrees. 

Due  to  the  similarity  in  design  of  the 
horizontal  stabilizers  on  Beech  Model 
400A  airplanes  and  Mitsubishi  Model 
MU-300  airplanes,  and  Beech  Model 
400,  400T.  and  MU-300-10  airplanes, 
the  FAA  has  determined  that  all  of  these 
airplanes  may  also  be  subject  to  the 
same  imsafe  condition. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  ether  Beech  Model  400, 
400A,  400T,  and  MU-300-10  airplanes 
and  Mitsubishi  Model  MU-300 
airplanes  and  of  the  same  type  design, 
this  AD  is  being  issued  to  prevent 
uncommanded  nose-down  pitch  at  flap 
settings  that  exceed  10  degrees  diuing 
icing  conditions.  This  AD  requires  a 
revision  to  the  Limitations  Section  and 
Normal  ProcediuBS  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM),  that  provides  pilots  with  special 
operating  procedures  during  icing 
conditions.  The  landing  performance 
data  developed  as  a  result  of  the  icing 
tests  may  be  used  imder  certain 
conditions  for  Beech  Model  MU-300-10 
airplanes  and  Model  400  series 
airplanes. 

Since  a  situation  exists  that  requires 
the  .immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendjnent 
effective  in  less  than  30  days.  Comments 
Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 

Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments  " 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD  ^ 
action  and  determining  whether 


additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  befoYe 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
sununarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-204-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 


Policies  and  Procedures,  a  final 
regulatory  evaluation  wrill  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fix)m  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

$39.13— {Amended] 

2.  Section  39.13  is  amended  by 
adding  the  folloviring  new  airworthiness 
directive: 

94-25-10  Beech  Aircraft  Corporation  and 
Mitsubishi  Heavy  Industries  (MHI), 
LTD.:  Amendment  39-9094.  Docket  94- 
NM-204-AD. 

Applicability:  All  Beech  Model  400.  400A 
400T,  and  MU-300-10  airplanes;  and  all 
Mitsubishi  Model  MU-300  airplanes; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  nose-down 
pitch  at  flap  settings  exceeding  10  degrees 
during  icing  conditions,  accomplish  the 
following: 

(a)  Within  20  days  after  the  effecUve  date 
of  this  AD,  revise  the  Limitations  Section  and 
Normal  Procedures  Section  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM)  to 
include  the  following  statement.  This  may  be 


accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"Icing  Conditions 

If  icing  conditions  are  encountered  during 
mght,  no  greater  than  10  degrees  flaps  may 
be  utilized  for  landing  unless  the  following 
conditions  are  met: 

1.  The  icing  conditions  were  encountered 
for  less  than  10  minutes,  and  the  Ram  Air 
Temperature  (R.\T)  during  such  encounter 
was  warmer  than  -  8  degrees  C. 

or 

2.  A  RAT  of  +5  degrees  C  or  warmer  is 
observed  during  approach  and  landing. 

If  either  of  the  above  two  conditions  are 
met.  30  degrees  flaps  may  be  utilized  for 
landing. 

Otherwise, 
Flaps  (landing  flaps  setting)— 10  degrees 
Land  Select  (LAND  SEL)  Switch— Flaps  10 

degrees 

For  Mitsubishi  Model  MU-300  airplanes: 
Use  landing  data  for  10  degrees  flaps  from 
Section  6.  Performance. 

For  Beech  Model  400,  400A,  400T,  or  MU- 
300-10  airplanes:  Use  landing  data  for  10 
degrees  flaps  hxim  Appendix  1  of  this  AD." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO).  FAA, 
Small  Airplane  Directorate.  Operator?  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACQ. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
December  28, 1994. 
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Issued  in  Renton,  Washington,  on 
December  5, 1994. 
Darrell  M.  Pedervon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  94-30395  Filed  12-12-94;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

Federal  Higliway  Administration 

23  CFR  Part  1205 

(NHTSA  DocketNo.  •»-20;  Notice  2] 

RIN2127-AE89 

Highway  Safety  Programs; 
Determination  of  Effectiveness 

AGENCY:  National  Highway  Traffic 

Safety  Administration  (NHTSA)  and 

Federal  Highway  Administration 

(FHWA).  Department  of  Transportation 

(DOT). 

ACTION:  Final  rule. 

SUMMARY:  Section  2002(a)  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  required 
that  the  Secretary  of  Transportation 
either  designate  six  key  areas  as  priority 
highway  safety  programs  or  submit  a 
report  to  Congress  describing  the 
reasons  for  not  establishing  Uiese 
programs  as  priorities.  Four  of  the  six 
program  areas  had  already  been 
designated  as  priority  programs  by  the 
Secretary.  This  final  rule  adds  Speed 
Control,  but  not  School  Bus  Safety,  to 
the  Ust  of  priority  programs. 
EFFECTIVE  DATE:  The  amendments  made 
by  this  final  rule  are  effective  January 
12. 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  In 
NHTSA:  Ms.  Marlene  Markison,  Office 
of  Regional  Operations,  NRO-01, 
National  Highway  Traffic  Safety 
Administration,  400  7th  Street,  S.W., 
Washington,  DC  20590,  telephone:  (202) 
366-2121;  or  Ms.  Heidi  L.  Coleman, 
Office  of  Chief  Counsel,  National 
Highway  Traffic  Safety  Administraticm. 
telephone:  (202)  366-1834.  In  FHWA: 
Ms.  Julie  Qrillo,  HHS-IQ,  Federal 
Highway  Administration,  telephone: 
(202)  366-2170. 

SUPPLEMENTARY  INFORMATION: 

Backgroand 

The  State  and  Community  Highway 
Safety  Grant  Program  (section  402 
program)  was  established  under  the 
Highway  Safety  Act  of  1966,  23  U.S.C. 
402.  The  Act  required  the  estabUshment 
of  Uniform  Standards  for  State  Highway 
Safiety  Programs  to  assist  the  States  and 
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local  communi  ties  in  organizing  their 
highway  safety  programs.  Eighteen  such 
standards  were  established  and  have 
been  administered  at  the  Federal  level 
by  FHWA  and  IMHTSA.  NHTSA  is 
responsible  foo  developing  and 
implementing  |iighway  safety  programs 
relating  to  the  vehicle  and  driver; 
FHWA  has  similar  responsibilities  in 
program  areas  involving  the  roadway. 
The  FHWA  is  41so  responsible  for 
implementing  programs  relating  to 
commercial  mfttor  vehicle  safety.  These 
programs  incliide  measiu^s  related  to 
speed  control.  1 

Until  1976, 1  ie  402  program  was 
principally  dii  acted  towards  achieving 
State  and  loca  compliance  with  the  18 
Highway  Safet  y  Pribram  Standards, 
wUch  were  co  asidered  mandatory 
requirements  i  nth  financial  sanctions 
for  non-compl  ance.  Under  the  Highway 
Safety  Act  of  1976,  Congress  provided 
for  a  more  flex  ble  implementation  of 
the  program  s<  the  Secretary  would  not 
have  to  requin  i  State  compliance  with 
every  uniform  standard  or  with  each 
element  of  eve  ry  uniform  standard.  As 
a  result,  the  standards  became  more  like 
guidelines  for  use  by  the  States,  and 
management  at  the  program  shifted 
from  enforcing  standards  to  one  of 
problem  iden^fication  and 
countermeasute  development  an4 
evaluation,  using  the  standards  as  a 
framework  for  the  State  programs. 

In  1981,  Congress  passed  the 
Omnibus  Budftet  Recondhation  Act  of 
T7-35,  revising  the  section 
The  Act  directed  the 
iduct  rulemaking  to 
I  State  and  local  highway 
I  most  effective  in 
lents,  injuries,  and 


1981,  Pub.  L. 
402  program, 
agencies  to  co] 
determine  th( 
safety  pi 
reducing  acci( 
fatalities. 

On  April  1, 
issued  a  joint 
identifying  si 
program  area: 


982,  NHTSA  and  FHWA 

al  rule  (47  FR  15116) 
National  Priority 
which  the  agencies  then 


considered  to  be  the  most  effective 


highway  safei 
program  area: 
program  area 
Operational 
following 


programs.  The  six 
included  one  FHWA 


:ety  Construction  and 
provements,  and  the 
SA  Program  Areas: 
Occupant  Projection,  Alcohol 
CountermeasUres,  Police  Traffic 
Services,  Emergency  Medical  Services, 
and  Traffic  R^ords. 

The  April  1682  final  rule  provided 
that  these  National  Priority  program 
areas  would  be  eligible  for  Federal 
funding  using  an  expedited  procedure 
imder  the  40aprogram.  23  CFR  1205.4. 
It  also  establi^ed  a  mechanism  by 
which  other,  aonpriority  programs 
identified  by  i  State  may  be  eligible  for 
Federal  fundiiig.  23  CFR  1205.5(a)  and 
(b). 


UMI 


Periodic  Review  and  Determination  of 
Priority  Programs 

On  April  2. 1987.  the  enactment  of  the 
Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987 
(Public  Law  100-17)  revised  23  U.S.C. 
402.  The  changes  provided  for  a 
periodic  review  of  the  effectiveness  of 
the  various  programs  eligible  for 
funding  under  section  402  in  reducing 
crashes,  injuries  and  fatalities.  The 
periodic  review  procedure  was  enacted 
to  ensure  the  continued  relevance  of  the 
section  402  program  to  changing 
circimistances  and  traffic  safety  needs 
and  to  ensure  that  Federal  funds 
continue  to  be  used  for  the  most 
effective  programs. 

The  legislation  also  provided  that  the 
standards  promulgated  under  section 
402  and  codified  in  23  CFR  Part  1204 
be  changed  to  guidelines.  The  purpose 
of  this  amendment  was  to  conform  the 
language  of  section  402  and  Part  1204  to 
the  current  implementation  of  the 
programs. 

Pursuant  to  these  amendments. 
NHTSA  and  FHWA  conducted  a 
rulemaking  action  to  review  those 
programs  most  effective  in  reducing 
crashes,  inj\mes  and  fatalities.  In  a  final 
rule  issued  on  April  6, 1988  (53  FR 
1255),  the  agencies  determined  that  the 
National  Priority  program  areas  should 
continue  to  include  the  one  FHWA 
program  area,  Roadway  Safety 
(formerly,  Safety  Construction  and 
Operational  Improvements),  and  the  five 
NHTSA  program  areas  that  had  been 
identified  in  1982.  In  addition,  the 
agencies  determined  that  a  sixth 
NHTSA  area.  Motorcycle  Safety,  should 
be  added. 

On  May  3. 1991.  NHTSA  and  FHWA 
published  a  joint  NPRM  (56  FR  20387) 
proposing  to  add  Pedestrian  and  Bicycle 
Safety  as  one  of  the  National  Priority 
program  areas.  The  public  conunents 
supported  that  propiosal  and  the  area  of 
Pedestrian  and  Bicycle  Safety  was 
added  to  the  list  of  National  Priority 
program  areas  eligible  for  the  expedited 
funding  process  on  October  4. 1991  (56 
FR  50250). 

As  a  result  of  these  rulemaking 
actions,  the  National  Priority  program 
areas  included  the  following: 

1.  Alcohol  and  Other  Drug 

Cotintermeasures 

2.  Police  Traffic  Services 

3.  Occupant  Protection 

4.  Traffic  Records 

5.  Emergency  Medical  Services 

6.  Motorcycle  Safety 

7.  Pedestrian  and  Bicycle  Safety 

8.  Roadway  Safety 


ISTEA  Requirements 

On  December  18, 1991,  the 
Intermodal  Sur&ce  Transportation 
Efficiency  Act  of  1991  (ISTEA)  was 
signed  into  law.  Section  2002(a)  of 
ISTEA  required  that  the  Secretary  of 
Transportation  either  designate  six  key 
areas  as  priority  highway  safety 
programs  or  submit  a  report  to  Congress 
describing  the  reasons  for  not 
establishing  these  programs  as 
priorities.  The  six  program  areas  listed 
in  ISTEA  included  programs: 

(1)  To  reduce  injuries  and  deaths  resulting 
from  motor  vehicles  being  driven  in  excess 
of  posted  speed  limits  (Speed  Control),  (2)  to 
encourage  the  proper  use  of  occupant 
protection  devices  (including  the  use  of 
safety  belu  and  child  restraint  systems)  by 
occupants  of  motor  vehicles  and  to  increase 
public  awareness  of  the  benefit  of  motor 
vehicles  equipped  with  air  bags  (Use  of 
Occupant  Protection  Devices),  (3)  to  reduce 
deaths  and  injuries  resulting  from  persons 
driving  motor  vehicles  while  impaired  by 
alcohol  or  a  controlled  substance  (Driving 
While  Impaired).  (4)  to  reduce  deaths  and 
injuries  resulting  from  accidents  involving 
motor  vehicles  and  motorcycles  (Motorcycle 
Safety),  (5)  to  reduce  injuries  and  deaths 
resulting  6t)m  accidents  involving  school 
buses  (School  Bus  Safety)  and  (6)  to  improve 
law  enforcement  services  in  motor  vehicle 
accident  prevention,  traffic  supervision,  and 
post-accident  procedures  (Police  Traffic 
Services). 

The  Secretary  had  already  designated 
four  of  these  six  program  areas  as 
priority  programs,  but  not  Speed     ' 
Control  or  School  Bus  Safety. 

Accordingly,  on  January  14, 1994, 
NHTSA  and  FHWA  published  a  notice 
of  proposed  rulemaking  (NPRM)  in  the 
Federal  Register  requesting  comments 
from  the  public  on  whether  to  expand 
the  list  of  National  Priority  program 
areas. 

The  agencies  explained  that  they 
apply  three  criteria  to  determine 
whether  a  program  area  should  be 
identified  as  a  National  Priority  program 
under  23  CFR  Part  1205: 

•  Whether  the  problem  is  of  national 
concern  (including  the  relative 
magnitude  of  the  problem); 

•  Whether  effective  countenneasures 
have  been  developed  in  this  area  which 
address  this  concern;  and 

•  Whether  State  programs  in  the  area 
appear  to  be  among  the  most  effective  in 
reducing  crashes,  injuries,  and  fatalities 
as  compared  to  other  traffic  safety 
prooam  areas. 

Tne  NPRM  proposed  to  expand  the 
list  of  National  Priority  program  areas  to 
include  Speed  Control,  and  requested 
comments  on  the  agencies'  preliminary 
determination  that  School  Bus  Safety 
should  not  be  added  as  a  National 
Priority  program  area  at  this  time. 


Comments  Received 

The  agencies  received  34  comments  to 
the  docket  in  response  to  the  NPRM, 
including  comments  from  22  State 
agencies  (with  responsibility  for 
transportation/hi^way  safety,  law 
enforcement  and  education);  a  local 
PTA  Council;  a  county  health 
department;  a  private  bus  operator;  and 
nine  national  organizations.  The 
national  organizations  represent 
highway  safety  interests  (National 
Association  of  Governors'  Highway 
Safety  Representatives,  Insurance 
Institute  for  Highway  Safety,  Advocates 
for  Highway  and  Auto  Safety  and  the 
Center  for  Auto  Safety):  law 
enforcement  organizations 
(International  Association  of  Chiefs  of 
Police  and  National  Sheriffs' 
Association);  and  pupil  transportation 
interests  (National  Association  for  Pupil 
Transportation,  National  Association  of 
State  Directors  of  Pupil  Transportation 
Services  and  National  School 
Transportation  Association). 

Based  on  oiu  review  of  the  comments 
received  and  other  available 
informaUon,  NHTSA  and  FHWA  have 
decided  to  adopt  the  proposal  pubUshed 
in  the  NPRM.  For  the  reasons  set  forth 
below,  the  agencies  have  decided  to  add 
Speed  Control  to  the  list  of  National 
Priority  program  areas,  and  not  to  add 
School  Bus  Safety  to  the  Ust  at  this  time. 

Speed  Control 

Is  Speeding  a  Problem  of  National 
Concern? 

NHTSA  and  FHWA  tentatively 
concluded  in  the  NPRM  that  speeding  is 
a  problem  of  national  concern,  based  on 
a  number  of  considerations. 

The  agencies  explained  in  the  NPRM 
that  sptmding  is  defined  as  not  only 
exceeding  the  posted  speed  limit,  but 
also  driving  too  fast  for  conditions. 
While  the  agencies  recognized  that 
reliable  data  on  travel  speeds  are 
relatively  limited  and  often  difficult  to 
compare,  NHTSA  and  FHWA 
tentatively  concluded  in  the  NPRM, 
based  on  the  most  rehable  data 
available,  that  the  travel  speeds  of 
motorists  have  increased  in  recent  years. 

The  NPRM  explained  that  NHTSA 
studies  suggest  that  most  drivers 
recognize  that  speeding  is  a  violation  of 
the  law,  but  few  regard  the  violation  as 
a  serious  offense.  Tliis  led  the  agency  to 
conclude  that  the  public  does  not  view 
speeding  per  se  as  an  immediate  safety 
risk. 

However,  as  NHTSA  and  FHWA 
pointed  put  in  the  NPRM,  speeding  is 
one  of  the  most  prevalent  reported 
factors  associated  with  crashes,  and 
studies  identify  correlations  between 


speeding  and  other  factors  often 
associated  with  crashes,  including 
alcohol  involvement,  yoimg  drivers, 
male  drivers,  motorcyclists  and 
ni^ttime  driving. 

The  agencies  reported  in  the  NPRM 
that  speeding  is  cited  as  a  contributing 
factor  in  approximately  11  percent  of  all 
pohce-reported  crashes  and  in 
approximately  34  percent  of  all  fatal 
crashes  (NHTSA.  Fatal  Accident 
Reporting  System,  1991),  The  agencies 
estimated  that  in  1991. 13,909  fatalities 
and  77,000  moderate  to  critical  injuries 
occurred  in  speed-related  crashes, 
resulting  in  an  economic  cost  for  all 
speed-related  crashes  (including  all 
injury  levels)  of  over  $19  billion. 

As  explained  in  the  NPRM,  excessive 
speed  contributes  to  motor  vehicle 
crashes  in  a  number  of  ways.  Drivers 
have  less  time  to  react  when  travelling 
at  higher  speeds  since  speed  increases 
the  distance  a  vehicle  travels  during  the 
time  it  takes  for  a  driver  to  react  to  a 
perceived  danger;  speed  increases  the 
total  stopping  distance  necessary  to  halt 
a  vehicle;  and  speed  reduces  a  driver's 
ability  to  steer  safely  aroimd  curves  on 
highways  or  objects  in  the  roadway. 
Speed  variance,  the  difference  in 
speed  among  vehicles  in  the  traffic 
stream,  also  contributes  to  motor  vehicle 
crashes.  As  speed  variance  increases, 
vehicles  come  close  to  each  other  more 
fi«quently,  which  leads  to  more 
frequent  lane  changes  and  passing 
maneuvers  as  the  faster  drivers  seek  to 
avoid  slower-moving  vehicles.  Research 
studies  have  shown  that  motor  vehicle 
crashes  are  more  likely  where  speed 
variance  is  greater,  and  data  have  shown 
that  a  speed  variance  of  20  mph  from 
the  average  speed  can  result  in  a  crash 
risk  11  times  greater  than  those 
travelling  at  the  .average  speed. 

Finally,  increased  speeds  result  in 
reduced  margins  for  error  and  increased 
severity  for  those  vehicles  involved  in 
crashes.  As  the  speed  of  a  car  increases 
from  20  mph  to  80  mph,  a  factor  of  foiu-. 
the  energy  of  the  impact  delivered  in  a 
collision  with  a  fixed  object  goes  up  by 
a  factor  of  sixteen,  increasing 
dramatically  the  diance  of  death  or 
serious  injury. 

Citing  a  recent  FHWA  study  entitled 
Assessment  of  Current  Speed  Zoning 
Criteria,  the  NPRM  indicated  that:  (1) 
On  average,  seven  out  of  ten  motorists 
exceeded  posted  limits;  (2)  average 
speeds  ran  approximately  two  to  six 
mph  above  posted  limits;  and  (3) 
prevailing  85th  percentile  speeds  pan 
approximately  eight  to  twelve  mph 
above  posted  limits. 

One  commenter,  the  West  Virginia 
Division  of  Highways,  questioned  the 
agencies'  tentative  conclusion  that 
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speeding  is  a  problem  of  notitHial 
concera.  The  State  asserted  that  the 
agencies'  cranparison  between  the  85th 
percentile  speed  and  the  speed  limit 
indicates  a  problem  with  speed  zones 
(which,  according  to  West  Virginia,  are 
set  through  public  pressure  rather  than 
by  engineering  principles),  not  with 
speeding.  West  Virginia  further 
suggested  that,  as  drivers  have  gained 
additional  experience  driving  ^er 
than  55  (following  the  speed  limit's 
being  raised  to  65  on  certain  rural 
InterstAes),  "it  is  to  be  anticipated  that 
speeds  would  gradually  increase." 

The  agencies  accept  West  Virginia's*. 
explanation  that,  as  drivers  gain 
additional  experience  driving  fester, 
their  speeds  tend  to  increase.  We 
disagree,  however,  that  this  supports  a 
conclusi(Hi  that  the  difference  between 
the  85th  percentile  speed  and  the  speed 
limit  indicates  a  problem  with  speed 
zones,  not  with  speeding.  In  feet,  if  West 
Virginia's  explanation  is  correct,  the 
agencies  believe  that,  if  s]>eed  limits 
were  increased  to  match  the  85th 
percentile,  speeds  are  likely  to  gradually 
increase  even  further,  as  drivers  adjust 
to  the  higher  speed  limits. 

All  other  comments  received  in 
response  to  the  NPRM  supported  the 
agencies'  conclusion  that  speeding  is  a 
problem  of  national  concern.  New 
Mexico,  for  example,  reported  that  it 
continues  to  suffer  among  the  highest 
rates  of  motor  vehicle  deaths  in  the 
nation,  and  smne  25%  of  their  crash 
fatalities  involve  excessive  speed. 
Michigan  reported  that  in  1991 
excessive  speed  accounted  for  43%  of 
the  total  crashes,  44%  of  fetal  crashes, 
52%  of  injtlry  crashes  and  41%  of 
property  damage  crashes  in  that  State. 

Alaslua  commented  that  traveling  at 
imsafe  speeds  is  the  leading  cause  of  the 
State's  motor  vehicle  crashes  and  is  a 
contributing  fector  in  27%  of  its  fatal 
crashes.  North  Carolina  stated  that  in 
1992  speed  was  noted  as  a  contributing 
factor  in  32%  of  all  crashes  and  39.8% 
of  fatal  crashes. 

The  Insurance  Institute  for  Highway 
Safety  (IIHS)  provided  data  supporting 
the  agencies'  conclusion  that  travel 
speeds  are  increasing.  In  addition,  IIHS 
stated  that  fatalities  have  increased 
along  with  travel  speeds.  According  to 
IIHS: 

In  the  40  States  that  iocreased  their  speed 
limits  to  65  mpfa  on  rural  interstates  during 
1987  and  1988,  deaths  on  these  roads  were 
17  percent  higher  in  1992,  compared  with  the 
average  number  of  deaths  on  the  same  roads 
during  1982-86.  In  contrast,  deaths  on  rural 
interstates  where  the  55  mph  limit  was 
retained  were  28  percent  lower  in  1992 
compared  with  1982-86.  In  the  40  States  that 
raised  their  rural  interstate  speed  limit,  the 
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Have  Effective  S  yeed  Control 
Countermeasurois  Been  Developed? 

The  agencies  i  dentified,  in  the  NPRM. 
a  number  of  spe  id  control 
coimteimeasurei  t  that  they  consider  to 
be  effective.  Thi  y  indicated  that  NHTSA 
has  identified  a^d  evaluated,  and  is 
cturently  demoi^trating  in  the  law 
enforcement  cotfununity  a  number  of 
new  law  enforcanent  technologies  to 
further  advance  speed  ctrntrol  efibrts. 
including  radar  JVASCAR,  laser  speed 
measuring  devides.  aerial  speed 
measurement,  photo  radar  and 
electnmic  signhfg. 

The  NPRM  st4ted  that  NHTSA  studies 
show  that  one  ol  the  best  methods  for 
obtaining  compfiance  with  speed  limits 
is  to  combine  an  aggressive  enforcement 
campaign  with  a  vigorous  public 
infonnation  and  education  efibrt.  It  also 
dted  other  efCeoive  countermeasures, 
such  as  saturation  patrols  and  multi- 
agmcy,  multi-jilrisdictional 
enforcement  efforts. 

In  the  areas  of  highway  design  and 
traffic  control,  the  agencies  explained 
that  freeway  del  ign,  culminating  in  the 
Interstate  Systei  a,  has  eliminated  at- 
grade  intersecti(  ms  and  provided  for  free 
flow  traffic,  whj  ch  has  resulted  in  a 
significant  redu  :tion  in  speed  variance 
and  the  pnunotj  on  of  tmiform  operating 
speed. 

Other  efiiecti>«  countermeasures  were 
also  mentioned.  For  example,  the  NPRM 
indicated  that  variable  message  speed 
signs  have  been  developed  to  control 
speed  for  varyii  g  conditions  and  that 
real  time  regula  ory  variable  speed 
limits  are  now  I  eing  tested  in  the  State 
of  Washington.  JThe  NPRM  indicated 
that  these  effort  i  can  be  further 
enhanced  throu  ^  the  development  of 
comprehensive  speed  control  programs. 

The  commeni  srs  cited  many  of  the 
same  counterm{  lasures  and  technologies 
in  their  responses  to  the  NPRM,  and 
indicated  they  Oonsidered  them  to  be 
effective.  IIHS,  for  example,  indicated  it 
believes  VASCAR  and  laser 
technologies  can  be  effective  at 
increasing  the  i^oportion  of  speeders 
cited  for  violations  since  they  are  not 
detectable  by  radar  detectors.  IIHS 
recommended  Also  the  use  of  radar 
detector  detectfl  rs  (RDE>s)  as  an  effective 
counterme&surc  for  identifying 
individuals  whi  >  are  likely  to  be 
"professional  s  leeders." 


No  commenters  suggested  that  no 
effective  speed  control  countenneasures 
have  been  developed,  and  the  agencies 
continue  to  conclude  that  effective 
countenneasures  have  been  developed. 

Do  State  Speed  Control  Programs 
Appear  To  Be  Among  the  Most  Effective 
in  Reducing  Crashes,  Injuries,  and 
Fatalities? 

NHTSA  and  FHWA  stated  in  the 
NPRM  that  state  programs  that  have 
been  conducted  to  date  demonstrate  that 
speed  control  cotmtermeasures  are 
extremely  effisctive  in  reducing  deaths 
and  injuries,  and  cited  a  number  of 
examples.  (For  details,  interested 
persons  should  read  the  NPRM.) 

The  Caliioinia  Office  of  Traffic  Safety 
(OTS)  interpreted  this  stat«nent  to 
mean  that  the  agencies  were  placing 
more  importance  on  State,  rather  than 
local,  programs.  NHTSA  and  FHWA  did 
not  intmd  to  give  this  impression.  In 
fact,  the  agencies  recognize  that  many 
countermeasures  in  the  Speed  Control 
area  can  be  carried  out  most  effectively 
at  the  local  level.  The  agencies' 
reference  to  "State  programs"  was 
intended  to  cover  programs  conducted 
at  either  the  State  or  local  level  within 
a  State.  California  OTS  went  on  to 
indicate  that  many  countermeasures 
have  been  employed  successfully 
throughout  the  State  to  address  the 
speeding  problem. 

The  Etepartment  of  California 
Highway  Patrol  (CHP)  stated  that 
effective  countermeasures  exist  only  for 
localized  speed  control.  CHP  claimed 
that  the  success  of  these  programs  is 
almost  always  localized  and/or 
temporary.  The  agencies  agree  that 
localized  enforcement  efforts  alone 
generally  result  in  only  localized,  short- 
term  impacts.  However,  it  has  long  been 
established  that  enforcement  efforts, 
when  combined  with  a  vigorous  public 
information  and  education  campaign, 
have  much  more  long-lasting  effects. 
(See.  "Evaluation  of  the  New  York  State 
Police  55  MPH  Speed  Enforcement 
Project."  August  1969,  by  the  Institute 
for  Traffic  Saifety  Management  and 
Research.) 

Conunenters,  such  as  IIHS  and 
Advocates  for  Highway  and  Auto  Safety, 
supported  this  view.  Advocates  further 
commented,  "A  national  effort  [which 
piovides  a  greater  level  of  public 
information  and  awareness  regarding 
the  safety  dangers  associated  with 
speeding)  will  establish  the  safety 
context  for  state  and  local  speed  control 
efforts  under  the  402  Program  and 
provide  those  efforts  with  added 
credibility." 

West  Virginia  questioned  the  validity 
of  the  examples  cited  in  the  NPRM.  The 


State  argued  that  "the  reductions  in 
speed  (experienced  in  South  Carolina 
and  St.  Louis]  were  mintiscule"  and 
"the  sample  [used  in  California]  was 
very  small."  West  Virginia  continued, 
"the  Notice  states  a  belief  that  the 
programs  were  effective  but  it  gives  no 
measures  of  statistical  significance  or 
indications  of  necessary  seasonal 
adjustments  or  other  information  to 
back  up  this  conclusion." 

The  agencies  disagree  with  West 
Virginia's  comments.  The  success  of  the 
South  Carolina  study,  for  example,  was 
not  measured  by  reductions  in  speed, 
but  rather  using  other  factors.  As  stated 
in  the  NPRM.  there  were  12.472  fewer 
crashes  (a  10%  decrease).  2.331  fewer 
injuries  (a  7%  decrease)  and  106  fewer 
fatalities  in  1991  in  South  Carolina  as 
compared  to  1989  (an  11%  decrease). 
The  vehicle  miles  traveled  (VMT)  in 
South  Carolina  increased  from  32,780 
million  to  34,456  million  (a  5% 
increase)  during  this  period  of  time.  The 
agencies  believe  the  State's  rural 
initiative  contributed  to  these 
reductions  and  that  these  reductions  are 
simificant. 

The  agencies  agree  that  the  reduction 
in  average  speed  (from  62  mph  to  6l 
mph)  experienced  in  the  first  year  of  the 
St.  Lotiis  enforcement  operation 
(Operation  Gateway)  was  not  a 
si^ficant  reduction.  However,  the 
NPRM  stated  that  the  SL  Louis  program 
was  continuing  and  was  expected  to 
result  in  further  speed  decreases,  and 
further  restilts  have  in  fiact  been 
achieved.  The  Missotui  Division  of 
Highway  Safety  did  not  report  the 
reduction  in  average  speed  as  part  of  the 
second  phase  of  (^ration  Gateway. 
The  State  did  report,  however,  that, 
prior  to  the  kickoff  of  the  operation,  the 
average  speed  of  vehicles  stopped  for 
speeding  on  1-270  was  78.3  mph.  and 
the  average  speed  of  vehicles  stopped 
during  the  Operation  Gateway  kickoff 
was  74.3  mph.  This  represents  a  5% 
reduction  in  speed,  llie  agencies  believe 
this  reduction  is  significant. 

With  regard  to  the  California  study, 
the  sample  used  may  have  appeared 
small,  as  compared  with  the  general 
motor  vehicle  population,  but  the 
study's  focus  was  on  commercial  motor 
vehicles,  and  the  study  used  as  its 
sample  a  census  of  all  crashes  where  the 
commercial  motor  vehicle  was  at  feult. 
As  the  agencies  explained  in  the  NPRM. 
speed  control  efforts  targeted 
commercial  motor  vehicles,  and  the  data 
revealed  that  the  ntunber  of  crashes 
where  commercial  motor  vehicles  were 
at  fault  decreased  by  3.5%  (from  810  in 
1986  to  782  in  1987).  The  number  of 
crashes  caused  by  commercial  motor 
vehicles  which  resulted  in  injuries  also 


declined,  by  11.2%  (from  259  in  1986  to 
230  in  1987). 

Seasonal  adjustments  were  not  made 
for  the  studies  referenced  in  the  NPRM 
because  they  were  not  considered  to  be 
necessary.  Seasonal  adjustments  are  not 
considered  to  be  necessary,  for  example, 
for  studies  in  which  data  is  to  be 
collected  dtiring  a  brief  period  of  time 
involving  no  seasonal  changes  or  for 
studies  in  which  data  is  to  be  collected 
dtiring  comparable  time  periods.  Data 
was  collected  for  the  South  Carolina 
study  during  the  same  four  months  in 
1990  and  1991.  Data  was  collected  for 
the  SL  Louis  effort  during  a  brief  period 
of  time  before  and  during  the  kickoff  of 
Operation  Gateway,  so  seasonal  changes 
were  not  a  factor  in  that  study. 

Most  of  the  commenters  agreed  with 
the  conclusion  in  the  NPRM  that  Speed 
Control  Programs  appear  to  be  among 
the  most  effective  in  reducing  crashes, 
injuries,  and  fatalities,  and  they 
provided  examples  demonstrating  the 
effectiveness  of  speed  control 
coimtermeasures. 

IIHS  indicated  that,  in  South  Carolina, 
police  issued  41  tickets  per  1,000 
vehicles  using  lasers,  as  compared  with 
33  per  1.000  using  conventional  radar. 

New  York  State  reported  that  it 
experienced  the  lowest  fatality  rate  on 
record  in  1992  (1.65  deaths  per  hundred 
million  vehicle  miles  traveled),  "due  in 
large  part  to  the  Division's  strict 
[comprehensive  speed]  enforcement 
program."  According  to  New  York,  the 
fatality  rate  of  1.65  was  29  percent  lower 
than  2.33  in  1987  (when  the  State 
started  its  program)  and  equates  to  520 
fewer  lives  lost  on  the  highways  of  that 
State.  The  program  included  a 
saturation  strategy  that  not  only  led  to 
the  apprehension  of  specific  motorists, 
but  also  established  a  visible  presence 
and  generated  publicity  which  raised 
the  perception  of  risk  among  all 
motorists  within  the  State. 

Based  on  available  information  and 
the  comments  received  in  response  to 
the  NPRM.  the  agencies  continue  to 
conclude  that  Speed  Control  Programs 
are  among  the  most  effective  in  reducing 
crashes,  injuries,  and  fatalities. 

Other  Comments  Received  About  Speed 
Control 

The  State  of  Illinois  agreed  that  Speed 
Control  should  be  designated  a  priority 
program,  but  commented  that  there 
should  be  no  earmarking  of  fiinds  for 
Speed  Control  (or  any  other  program) 
and  monetary  sanctions  should  not  be 
imposed  on  States  for  failing  to  meet 
compliance  levels.  Congress  enacted  the 
National  Maximtun  Speed  Limit  law, 
which  established  mmetary  sanctions 
for  noncompliance  and  has.  from  time 


to  time,  imposed  earmarking  or  set-aside 
requirements  in  appropriations 
legislaUon.  NHTSA  and  FHWA  are 
bound  to  implement  these  congressional 
requirements.  However,  the  designation 
of  Speed  Control  as  a  priority  program 
imder  section  402  in  this  final  rule  will 
not  create  any  additional  earmarking 
requirements  or  monetary  sanctions. 

Most  commoits  strongly  supported 
the  designation  of  Speed  Control  as  a 
National  Priority  program  area, 
particularly  at  this  time.  New  Mexico, 
for  example,  expressed  its  view  that: 

Speed  control  is  ready  to  mature  as  a 
significant  injury  prevention  tool,  following 
the  cycle  of  public  attitude  change, 
institutional  preparation,  and  coordinated 
operational  programming  that  has  worked 
well  in  •  •  •  other  areas.  •  *  •  (Sltate 
programs  in  the  coming  •  •  •  years  far 
speed  control  could  be  among  the  most 
productive  injury  control  measures  available 
to  the  safety  world. 

Advocates  for  Highway  and  Auto 
Safety  stated: 

Speeding  and  excessive  highway  speeds 
have  reached  epidemic  proportions  and  must 
be  treated  as  a  national  public  health 
problem.  *  •  •  It  is  incumbent  on  the 
agencies  to  develop  a  high  profile  national 
program  against  speeding  that  provides  a 
greater  level  of  public  information  and 
awareness  regarding  the  safety  dangers 
associated  with  speeding. 

NAGHSR  concurred  with  the 
designation  of  Speed  Control  as  a 
National  Priority,  but  expressed  concern 
about  the  "proUferation  of  402 
priorities"  and  the  "possible  overlap 
and  duplication"  between  the  Speed 
Control  and  Pohce  Traffic  Services 
(PTS)  programs.  NAGHSR  suggested 
that  the  agencies  consider  instead 
combining  these  two  programs  in  a  way 
that  emphasizes  the  importance  of 
speed  compliance  activities. 

Three  other  commenters  also 
recommended  that  Speed  Control  be 
included  under  PTS,  but  for  different 
reasons.  California  OTS  expressed 
concern  that  a  separate  Speed  Control 
program  area  could  "result  in  the 
redirection  of  efforts  into  'speed  only' 
projects  and  dilute  the  accomplishments 
made  in  highlighting  speed  as  a  major 
problem  in  all  traffic  safety  ventures." 
CHP  stated  that  Speed  Control  already 
receives  considerable  attention,  and 
argued  that  including  Speed  Control 
under  PTS  would  allow  individual 
States  to  better  balance  their  overaU 
approach  to  traffic  safety.  West  Virginia 
expressed  its  opinion  that  "pubfic 
acceptance  is  likely  to  be  higher  if  the 
Speed  Control  function  is  part  of  a  well- 
reasoned  and  balanced  enforcement 
program  rather  than  as  a  stand-alone 
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effort  w^iidi  can  be  tntopreled  as  a 
revenue  enhancement  measure." 

The  agencies  agree  with  the 
ooaunenten  that  Speed  Control 
pragrams  shoxild  continue  to  be 
included  as  part  of  broader  traffic  safety 
programs.  Howrever.  the  designation  of 
Speed  Ccmtrol  as  a  priority  program 
does  not  require  that  States  establish 
"stand-alone"  efforts.  States  have  the 
ability  and,  in  feet,  are  encouraged  by 
the  agencies  to  continue  to  include 
Speed  Control  messages  in  their  other 
traffic  safety  programs.  It  is  the  agencies' 
hope  that  the  program's  designation  as 
a  National  Priority  program  area  will 
result  in  the  inclusion  of  Speed  Con6t>l 
messages  in  more  trafGc  safety  programs 
than  before. 

NHTSA  and  FHWA  have  considered 
the  comments  cited  above,  and  decided 
not  to  include  Speed  Control  as  part  of 
PTS.  The  agencies  recognize  that  there 
will  be  some  overlap  between  the  areas 
of  Speed  Control  and  PTS.  since  law 
enforcement  activity  is  an  important 
component  in  any  Speed  Control 
program.  (There  is  a  similar  level  of 
overlap  between  the  areas  of  PTS  and 
other  priority  programs,  such  as  Alcohol 
Countermeasures  and  Occupant 
Protection,  to  the  extent  that  police 
agencies  enforce  laws  designed  to 
address  these  issues.) 

However,  the  agencies  belfeve  it  is 
important  to  list  tbe  Speed  Control 
program  (as  well  as  Alcohol 
Countermeasures  and  Occupant 
Protection)  separately,  to  reflect  non-law 
enforcement  activities  that  are  equally 
important  components  of  these 
programs.  In  the  area  of  Speed  Control, 
these  components  include,  for  example, 
the  development  and  enactment  of 
speed-related  laws,  the  use  of  new 
technologies,  pubUc  information  and 
education  activities,  and  the 
reexamination  of  speed  zoning  criteria 
to  ensiue  that  posted  speed  limits  are 
appropriate  for  conditions. 

Speed  Control  Determination 

The  agencies  conclude  that  speeding 
does  represent  a  significant  traffic  safety 
problem  throughout  the  country,  and 
that  numerous  countermeasures  have 
been  developed  that  have  proven  to  be 
most  effective  in  addressing  this 
problem.  Accordingly,  NHTSA  and 
FHWA  have  decided  to  designate  Speed 
Control  as  a  separate  National  Priority 
program  area.  Speed  Control  will  be 
administered  jointly  by  both  agencies. 
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School  Bus  Safiel  y 

Is  School  Bus  Sa/etya  Problem  of 
National  Cancer  r' 

NHTSA  and  Fl  IWA^eaqplained  in  the 
NPRM  that  the  a  fety  of  children  in 
school  buses  has  been  a  primary 
concern  of  paren  s  and  school  systems 
ever  since  buses  began  to  be  used  to 
transport  childreb  and  that  this  concern 
has  helped  devepp  school  buses  into 
the  safi^  form  o|  transportation  in  the 
country.  The  NPfcM  reported  that, 
according  to  the  Rational  Safety 

snt  Facts"  (1991). 
>0  school  year,  an 
buses  were  used  to 
ion  pupils 

^ _,  _.B  billion  miles  (21 

million  miles  pel  school  day)  and  that 
occupant  fetality  rates  per  himdred 
million  passenge  r  miles  in  1989  were 
1  12  for  passenge  r  care  and  0.04  for 
school  buses. 

The  agencies  n  icognized  in  the  NPRM 
that  school  bus  o  ashes,  as  compared 
with  automobile  :7ashes,  have  a  much 
different  effect  oi  i  the  population  as  a 
whole.  When  a  cl  did  is  fatally  injured 
in  a  school  bus  a  ash,  there  is  a  greater 
sense  of  loss  and  a  greater  sense  of 
tragedy  For  this  feason,  school  bus 
fetalities  and  craves  often  receive  a 
high  degree  of  pu  blic  attention  and 
draw  an  immedii  te  and  passionate 
response  from  th(  i  commimity 

However,  the  n  umber  of  fatalities  in 
school  bus  crashes  is  small,  particularly 
when  considerini  exposure  and  when 
lumber  of  fetalities 
iority  programs.  In 
ITS  were  involved  in 
traffic  crashes  and 
fatal  crashes;  whereas 
involved  in  only  0.4 
ic  crashes  and  in  0.3 
crashes.  These  data 
demonstrate  that  the  safety  problem 
related  to  school  )uses  is  not  great  when 
compared  to  that  of  other  types  of 
vehicles. 

Based  on  these  findings,  NHTSA  and 
FHWA  tentatively  concluded  in  the 
NPRM  that  SchodI  Bus  Safety  is  not  a 
problem  that  ments  designation  as  a 
National  Priority  program  area. 

Two  commentss  argued  that  any 
number  of  schoolfbus  fetalities  above 
zero  is  too  high  a  fatality  rate  and. 
therefore,  justified  designating  School 
Bus  Safety  a&a  Pnority  program. 
According  to  the  Califomia  Department 
of  Education,  "sckool  bus  safety  must  be 
a  priority  issue  fcf  both  the  State  and 
it  for  as  long  as  our 
show  one  '1'  pupil 
.'  pupil  pedestrian 
iterance  of  pupil 
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be  our  goal."  Similarly,  the  Cento-  for 
Auto  Safety  argued  that  "the  only  way 
DOT  could  rqect  sdiool  bus  saftrty  as  a 
Priority  Program  wcwld  be  to  find  that 
such  a  designation  would  not  reduce 
injuries  and  deaths  in  school  buses  at 
all." 

The  agencies  disagree,  and  while 
other  commentos  sought  to  have  the 
agencies  designate  School  Bus  Safety  as 
a  priority  program  aree,  they  did  not 
suggest  that  Sdiool  Bus  Safety 
represents  a  significant  national 
problem.  In  feet,  the  Superintendent  of 
PubUc  Instruction  for  Washington  State 
said,  "We  cannot  disagree  with  (the 
statistics)  you  have  published  [and  w)e 
can  not  provide  any  additional  statistics 
that  disagree  with  what  you  have 
already  stated  regarding  Pupil 
Transportation  as  the  safest  means  of 
travel  in  the  highway  safety  system." 

Most  commenters  fully  agreed  with 
the  agencies'  conclusion  that  School 
Bus  Safety  does  not  represent  a  serious 
problem  when  compared  to  safety  in 
other  types  of  vehicles.  The  Oregon 
Department  of  Transportation,  for 
example,  stated  "Oregon  has  had  one 
serious  school  bus  accident  in  the  last 
seventeen  years.  And,  even  though 
safety  of  our  children  is  a  major 
concern,  I  do  not  believe  school  busses 
should  be  a  NHTSA  priority.  •  •  • 
Sdiool  busses  are  probably  the  safest 
place  for  students  to  be.  We  do  not  need 
to  concentrate  extracsdinary  effort  on 
school  bus  safety."  The  North  Carolina 
Department  of  Transportation 
commented,  "In  North  Carolina,  as  in 
the  rest  of  the  nation,  school  buses 
remain  the  safest  mode  of 
transportation.  •  *  •  While  the  safety 
of  our  children  is  still  paramoimt.  it  will 
be  extremely  difficult  for  any  further 
school  bus  safety  initiatives  to  be  cost 
effective." 

New  Mexico  provided  data  which 
supported  the  agendes'  condusion.  The 
State's  comments  indicated,  "95  percent 
of  school  children  in  serious  crasnes 
during  school  hours  wrere  in 
conventional  passenger  vehides — 
passenger  cars,  pickups,  and  vans." 
Only  one  percent  of  New  Mexico's 
school  children  in  serious  crashes 
during  school  hours  were  in  buses.  The 
remaining  4  percent  were  pedestrians, 
on  motorcydes.  on  pedalc^es.  and 
others,  at  one  percent  eadi.  New 
Mexico's  comments  continued.  "It  is 
fair  to  say  that  non-use  of  safety  belts  in 
private  vehides  is  the  lai]^st  part  of 
New  Mexico's  sdioolc^ld  safety 
proUem.  *  *  *  Indeed,  the  only  deaths 
involving  school  buses  in  the  past 
decade  have  occurred  outside  the  bus. 
or  while  entering  or  leaving." 


Federal  Regiater  /  Vol  59.  No.  238  /  Tuesday.  December  13.  1994  /  Rules  and  Regulations    64125 


Based  on  the  comments  received  and 
the  information  available  to  the 
agendes,  NHTSA  and  FHWA  continue 
to  find  that  School  Bus  Safety  does  not 
represent  a  serious  problem  that 
warrants  its  designation  as  a  National 
Priority  program  area. 

Have  Effective  School  Bus  Safety 
Measures  Been  Developed^ 

NHTSA  and  FHWA  explained  in  the 
NPRM  that,  although  statistics 
demonstrate  that  school  buses  already 
provide  a  remaiicably  safe  form  of 
transportation,  steps  have  been  taken  to 
further  improve  School  Bus  Safety. 
These  steps  induded  providing  set- 
aside  funds  in  1990  and  1991  to  assist 
States  in  implementing  "effective"  and 
"most  effective"  school  bus  safety 
measures  and  publishing  a  number  of 
rulemaking  actions,  such  as  a  final  rule 
requiring  new  school  buses  to  be 
equipped  with  a  st^  signal  arm,  a  final 
rule  revising  the  minimum  requirements 
for  school  bus  emergency  exits  and 
improving  access  to  school  bus 
emeigency  doors  and  a  final  rule 
requiring  that  school  buses  enable 
drivers  to  see  either  directly  or  through 
mirrors  certain  specified  areas  in  front 
of  and  along  both  sides  of  the  vehicle. 
For  a  full  discussion  of  these  and  other 
actions,  interested  individuals  are 
encouraged  to  read  the  NPRM  (59  FR 
2341-42). 

NHTSA  has  taken  a  number  of 
additional  steps  that  were  not  listed  in 
the  NPRM  to  improve  School  Bus 
Safety.  For  example,  to  improve  the 
lateral  stability  and  control  of  medium 
and  heavy  vehicles  (including  school 
buses)  during  braking.  NHTSA  issued 
an  NPRM  proposing  to  require  that 
these  vehicles  be  equipped  with  an 
antilodi  brake  system  (58  F.R.  50738). 
NHTSA  also  published  a  School  Bus 
Safety  Report  and  an  annual  publication 
entitled  "Traffic  Safety  Facts  1993— 
School  Buses." 

In  addition,  the  National  Safety 
Council  (NSC)  has  agreed  to  undertake 
a  comprehensive  marketing  campaign 
on  a  school  bus/pedestrian  safety 
educational  program,  developed' 
recently  by  NHTSA  for  children  in 
grades  K-6.  This  program  is  currently 
being  modified  into  a  produd  that  will 
be  more  mariwtable.  NSC  antidpates 
reaclung  ovm  seven  million  people  in 
its  initial  marketing  effort. 

NHTSA  has  also  taken  steps  to 
improve  communications  with  the  Pupil 
Transportation  community.  The 
Department  issued  a  press  release 
concerning  school  bus  safety  in  August 
1994,  just  prior  to  the  beginning  of  the 
new  school  year  and,  on  August  18, 
1994,  NHTSA  conducted  a  Naticmal 


Meeting  on  Transporting  Pre- 
Kindergartmi  Children  wi  School  Buses. 
The  meeting  brought  together,  for  the 
first  time,  school  bus  manu^urers, 
child  safety  seat  manufedurers,  pupil 
transportation  officials,  child  safety  seat 
trainers,  injury  control  professionals 
and  Federal  officials  to  discuss  this 
emercing  transportation  issue. 

NHTSA  and  FHWA  will  continue  to 
engage  in  appropriate  activities  that 
improve  the  safety  of  school  buses. 

Do  State  S6hool  Bus  Safety  Measures 
Appear  To  Be  Among  the  Most  Effective 
in  Reducing  Crashes.  Injuries,  and 
Fatalities? 

As  stated  previously,  school  buses 
already  provide  the  safest  form  of 
transportation  in  our  country.  Since  the 
number  of  fetalities  that  are  school  bus- 
related  is  already  so  small,  it  is  difficult 
to  quanafy  the  benefits  of  the  actions 
that  have  been  taken.  The  agencies 
believe,  however,  that  these  actions 
(described  above),  are  the  ones  most 
likely  to  reduce  or  eliminate  fetal  and 
serious  injuries. 

Other  Comments  Received  About  School 
Bus  Safety 

Fourteen  conunenters  supported  the 
agencies'  tentative  conclusion  not  to 
designate  School  Bus  Safety  as  a 
National  Priority  program  area.  These 
commentere  induded  three  national 
highway  safety  organizations,  ten  State 
highway  safety/transportation  agendes 
and  one  State  highway  patrol.  Twelve 
commenters  urged  the  agendes  to 
reconsider  their  tentative  conclusion. 
These  commenters  included  one 
national  highway  safety  organization, 
one  national  police  oiganization.  three 
national  pupil  transportation 
organizations,  five  State  departments  of 
education,  one  local  PTA  council  and 
one  private  bus  operator. 

Several  commentera  supported  the 
designation  of  School  Bus  Safety  as  a 
National  Priority  program  area  based  on 
spedfic  safety  concerns  they  fece.  Three 
commentere,  for  example,  expressed 
concern  ovw  recent  increases  in  the 
nimiber  of  inddents  involving 
misbehavior  and  violence  on  school 
buses,  and  one  commenter  expressed 
concern  about  crashes  involving  buses 
and  heavy  trucks.  While  these  problems 
may  be  of  concern  in  particular 
communities,  the  comments  did  not 
reveal  and  our  data  do  not  indicate  that 
these  are  problems  of  great  magnitude 
throughout  the  nation. 

The  section  402  program  provides 
States  with  a  mechanism  fcH-  fimding 
programs  that  address  State  or  local 
concerns,  by  providing  justification  that 
indudes  infoimation  on  the  identified 


problem  and  the  activities  or  projects 
that  are  planned.  Accordingly,  these 
States  and  communities  have  the  ability, 
if  they  so  choose  and  can  provide  the 
justification,  to  develop  programs  to 
address  the  problems  identified  in  their 
comments.  Moreover,  the  existence  of 
these  local  problems  does  not  support  a 
decision  to  designate  Sdiool  Bus  Safety 
as  a  National  Priority  program  area  for 
the  entire  nation. 

A  number  of  commenters  supported 
the  agencies'  view.  The  Massachusetts 
Governor's  Highway  Safety  Bureau,  for 
example,  stated.  "School  bus  safety 
deserves  a  place  writhin  the  402 
program,  however  each  state  should 
idenUfyr  the  need  for  funding,  within  the 
framework  of  the  existing  402 
guidelines."  The  Michigan  Department 
of  State  Police  commented,  "(school  bus 
safety]  is  an  important  element  of  any 
state's  highway  safety  program  but 
should  be  based  upon  the  identified 
need  in  a  particular  state. "  The  Arizona 
Governor's  Office  of  Highway  Safety 
reported  that  it  was  able  to  support  a 
sdiool  bus  driver/instructor  training 
and  certification  program  using  section 
402  dollars  using  the  current  funding 
procedures.  Arizona  commented, 
"Tliere  was  no  program  prioritv  for 
school  bus  safety  at  that  time,  and  we 
were  still  able  to  address  the  issue  by 
utilizing  the  current  U.S.  Department  of 
Transportation  402  program 
management  procedures  already  in 
place." 

The  comments  of  the  National 
Association  of  Governors'  Highway 
Safety  Representatives  (NAGHSR)  were 
most  comprehensive,  and  represented 
the  views  expressed  by  many  of  the 
other  commenters.  NAGHSR  sUted: 

We  •  '  •  concur  tiiat  school  bus  safety 
should  not  be  designated  a  National  Prograin 
Priority  NAGHSR  is  very  supportive  of  the 
need  for  protecting  the  safety  of  school 
children.  However,  state  crash  statistics 
indicate  tiiat  the  problem  is  not  of  sufficient 
magnitude  to  warrant  a  priority  designation. 
Fuithennore.  we  are  concerned  that  the 
designation  of  school  bus  safety  will  divert 
scarce  402  resources  away  htJtn  critical 
highway  safety  areas  such  as  impaired 
driving,  occupant  protection,  and  speed 
control.  States  currently  have  the  flexibility 
to  spend  402  funds  on  school  bus  safety  if 
the  needs  exist  and  can  be  documented.  This 
flexibility  is  sufficient  to  address  whatever 
school  bus  safety  needs  may  exist 

Many  commenters  that  urged  the 
agencies  to  designate  School  Bus  Safety 
as  a  National  Priority  program  area  did 
so  not  based  on  a  perceived  cunent 
safety  problem  or  concern,  but  rather 
based  on  a  need  for  continued  funding 
to  maintain  their  positive  safety  record. 
As  explained  previously,  however,  this 


is  not  a  valid  criterion  for  designating  a 
prapam  to  be  a  National  Priority  area. 

Ine  agencies  are  not  attnnpting,  as 
suggested  by  the  National  Scnool 
Ttansportation  Association,  to 
"{p]enaliz[e]  the  industry  for  doing  a 
good  job."  In  feet,  we  applaud  the 
industry  for  its  dedication  and 
continued  excellent  record  of  service 
and  safety.  Rather,  we  are  simply 
making  our  best  efforts  to  ensure  that 
scarce  402  resources  are  used  where 
they  can  have  the  greatest  positive 
effecL 

Most  of  the  commenters  agreed  with 
this  approach.  The  North  Carolina 
Department  of  Transportation,  for 
example,  stated.  "By  not  including 
school  bus  safetv  as  a  priority  program 
NHTSA  and  FHWA  will  allow  limited 
resources  to  be  utilized  where  they  can 
be  most  effective."  New  Mexico 
commented  that  it  supports  the 
agencies'  decision  to  "leavle]  school  bus 
safety  in  its  current  status  as  an 
important  area  of  state  efforts  to  protect 
children,  but  without  elevating  it  to  a 
higher  status  as  a  national  priority 
program  area." 

Ixie  agencies  understand  the  concern 
of  many  of  the  commenters  who  are 
fearful  that  funds  currehtly  available 
may  be  discontinued.  The  agencies  do 
not  intend  for  the  decision  not  to 
include  School  Bus  Safety  as  a  National 
Priority  program  to  create  an 
implication  that  resources  cxurently 
devoted  to  School  Bus  Safety  should  be 
reduced  or  redirected. 

A  number  of  commenters  noted  that 
many  more  school  children  die  or  are 
injured  as  ped.estrians  or  bicyclists  than 
as  school  bus  occupants.  The  National 
School  Transportation  Association 
stated.  "Outside  the  bus,  in  the  loading/ 
unloading  zone  area,  has  been  and  is 
still  the  problem  area."  According  to 
NHTSA  s  "Traffic  Safety  Facts  1993— 
School  Buses,"  of  the  people  who  lost 
their  lives  in  school  bus-related  crashes 
from  1983  through  1993,  59  percent 
were  occupants  of  other  vehicles 
involved  in  the  crash,  30  percent  were 
non-occupants  (pedestrians,  bicyclists, 
etc.)  and  only  11  percent  were 
occupants  of  school  buses. 

Some  of  these  commenters  were 
hopeful  that  problems  related  to  the 
loading  and  unloading  of  school 
children  can  be  addressed  through  the 
Pedestrian  Safety  program  area,  which 
was  designated  a  National  Priority  area 
in  1991.  Within  this  context,  some 
commenters  requested  additional 
emphasis  and  attention  from  the 
agencies  with  regard  to  pedestrian  safety 
issues,  and  the  Superintendent  of  Public 
Instruction  in  Washington  State 
cautioned  that  "the  emphasis  of 
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[pedestrian  safe  y  programs]  usually  has 
little  to  do  with  school  bus^ops." 

NHTSA  has  a  ready  taken  steps  to 
address  this  coi  cero,  which  is  diared  by 
the  agencies.  In  September  1992. 
NHTSA  started  i  research  and 
development  ef  art  relating  to 
elementary  8ch(  ol-age  pedestrians  who 
are  school  bus  r  ders.  Under  this  effort, 
which  was  com  ileted  in  the  spring  of 
1994,  the  agenc  reviewed  existing 
training  materi  js  and  national  crash 
data  relating  to  school  bus  pedestrian 
safety  for  eleme  itary  school-age 
chil^n:  develc  ped  a  school  bus/ 
pedestrian  safet  f  educational  program 
for  children  in  ( rades  K-6,  which 
includes  teache  's  guides,  a  poster  and 
a  video  for  gradi  is  K-3,  videos  and 
brochures  for  pi  rents  and  bus  drivers. 
and  promotiona  materials;  selected  a 
school  district  to  assess  the  program's 
effectiveness  in  reducing  crash-related 
behaviors;  implemented  and  evaluated 
the  program  in  fiat  district  and 
modified  the  pT^>gram.  as  warranted.  A 
report  regarding  this  effort  is  expected 
to  be  published  in  the  spring  of  1995. 

As  stated  earl  er.  the  National  Safety 
Council  (NSC)  1  as  agreed  to  undertake 
a  comprehensiv }  marketing  campai^ 
on  the  school  bi  is/pedestrian  safety 
educational  pro  p-am.  This  program  is 
ciurently  being  nodified  into  a  product 
that  will  be  moi  3  marketable.  NSC 
anticipates  reac  ling  over  seven  million 
people  in  its  ini  ial  marinating  effort. 

The  Center  fci  Auto  Safety  (CAS) 
objected  to  the  Agencies'  decision  by 
arguing  that  Congress  "mandated"  in 
ISTEA  that  Sch«ol  Bus  Safety  must  be 
a  priority  progrim.  CAS  asserted  that, 
since  Congress  was  aware  when  it 
enacted  ISTEA  that  there  were  lower 
fatality  rates  fonschool  buses,  "The  only 
way  for  DOT  to  overturn  the 
Congressional  u  landate  in  ISTEA  that 
school  bus  safet  f  shall  be  a  Priority 
Program  is  for  £  OT  to  find  that  a 
Priority  Progran  i  cannot  reduce  deaths 
and  injuries  in  ichool  bus  accidents." 
According  to  cAs,  "DOT  cannot 
substitute  its  juigment  for  that  of 
Congress  whicUhas  determined  that 
saving  even  a  feUr  lives  from  school  bus 
accidents  is  as  iinportant  a  priority  as 
saving  tbousanc|s  of  lives  lost  due  to 
excess  speeds." 

ngly  disagree  with 
We  have  no  reason  to 
cites  no  basis  for  its 
ingress  mandated  that 
must  be  designated  a 
if  the  program  has  the 
just  a  single  life  or  that 
Congress  believes  that  the  thousands  of 
lives  lost  due  tq  excess  speeds  (many  of 
whom  are  children)  are  somehow  less 


The  agencies 
CAS'  comment; 
believe,  and 
assertions,  that 
School  Bus  Safi 
priority  pro] 
potential  to  savi 


UMI 


important  than  the  few  children  whose 
lives  are  lost  in  school  buses. 

In  fact,  the  legislative  history  shows 
quite  the  contrary.  The  House  version  of 
ISTEA  identified  eight  required  and 
seven  optional  highway  safety 
programs.  Speeding  was  identified  in 
the  House  legislation  as  a  required 
program:  school  bus  safety  was 
identified  as  an  optional  program.  (The 
Senate  version  of  ISTEA  had  no 
comparable  provision.)  llie  final  ISTEA 
legislation,  which  was  developed  in 
conference,  listed  just  six  program  areas 
and  eliminated  the  separate  categories. 
However,  it  specifically  provided  the 
agencies  with  the  option  of  choosing  not 
to  designate  one  or  more  of  these  six 
programs  as  National  Priorities  by 
reporting  to  Congress  the  reasons  for  not 
establishing  the  programs  as  priority 
areas.  (CAS  acknowledged  this  option  in 
its  comments.)  Moreover,  there  is  no 
suggestion  anywhere  in  the  legislative 
history  that  School  Bus  Safety  (or  any  of 
the  highway  safety  programs,  for  that 
matter)  should  meet  criteria  other  than 
those  normally  applied  by  the  agencies 
when  they  determine  what  programs 
should  be  designated  as  National 
Priority  areas. 

CAS  also  questioned  the  agencies' 
reliance  on  data  from  PARS,  "Accident 
Facts"  and  the  National  Safety  Council. 
CAS  argued  that  the  agencies  should  not 
rely  on  thme  data  because  they  imder^ 
report  school  crashes,  deaths  and 
injuries.  Another  commenter.  Advocates 
for  Highway  and  Auto  Safety,  also 
pointed  out  that  school  bus  crashes, 
injuries  and  fatalities  may  be  imder- 
reported,  and  suggested  that  the 
agencies  investigate  this  issue.  This 
commenter,  however,  fully  supported 
the  agencies'  preliminary  conclusions. 

The  agencies  acknowledge  that  there 
may  be  some  under-reporting  of  school 
bus  crashes,  deaths  and  injuries,  and  we 
are  taking  steps  to  improve  these  data. 
Currently,  pursuant  to  section  2002(a)  of 
ISTEA,  the  Department  is  in  the  process 
of  developing  minimimi  reporting 
criteria  for  States  regarding  deaths  and 
injuries  resulting  from  school  bus 
crashes,  as  well  as  deaths  and  injuries 
involving  other  circumstances.  While  it 
may  be  possible  to  improve  the  data,  it 
is  clear  from  the  data  currenUy  available 
(including  those  contained  in  comments 
received  in  Response  to  the  NPRM)  that 
the  numbers  of  school  bus  crashes, 
injuries  and  fatalities  are  extremely  low 

School  Bus  Safety  Determination 

The  safety  of  children  in  school  buses 
is  an  important  concern,  since  any 
crash,  particularly  one  resulting  in 
fatalities  or  serious  injury  to  children,  is 
so  tragic. 


However,  the  number  of  cradles, 
injuries  and  fetalities  involving  school 
buses  is  small,  particulariy  when 
considering  exposure  and  when 
compared  to  the  number  of  craves, 
injuries  and  fetalities  related  to  other 
priority  programs. 

The  agencies  believe  significant 
attention  has  been  devoted  to  School 
Bus  Safety  and  steps  have  been  taken  to 
improve  the  already  excellent  safety 
record  of  this  mode  of  transportation. 

Furthermore,  the  states  already  have 
the  ability  under  die  Section  402 
program  to  address  school  bus  and  other 
highway  safisty  programs,  and  are 
proficient  in  allocating  existing 
resources  as  they  deem  necessary  to 
achieve  maximum  safety  benefits.  In 
addition,  the  States  are  able  to  address 
the  majority  of  school  bus-related 
fetalities,  which  occur  while  children 
are  boarding  or  exiting,  not  riding  the 
bus,  imder  the  Pedestrian  and  Bicycle 
Safety  program,  vtidck  is  a  desi^oated 
National  Priority  area. 

For  these  reasons,  and  based  on  a 
review  of  the  comments  and  other 
informatitm  currently  available,  the 
agencies  conclude  that  there  is  not 
sufficient  justification  for  designating 
School  Bus  Safety  as  a  National  Priority 
prejmunarea. 

Therefore,  the  agencies  have  not 
included  School  Bus  Safety  as  a 
National  Priority  program  at  this  time. 
The  agencies  wish  to  stress  that  this 
decision  should  jiot  be  construed  to 
imply  that  the  ciinent  resources  focused 
upon  School  Bus  Safiaty  should  be 
reduced  m  redirected.  NHTSA  and 
FHWA  believe  that  all  existing  efforts  in 
this  area  should  be  continued  to 
maintain  the  impressive  safety  record 
associated  with  sdiool  bus 
transportation. 

Other  Comments 

One  commenter,  a  local  health 
department  in  Reno,  Nevada,  urged  the 
agencies  to  reinstate  Emergency  Medical 
Services  (EMS)  as  a  priority  program 
under  section  402.  As  mentioned  earlier 
in  this  notice,  EMS  was  designated  as  a 
priority  program  on  April  1, 1982.  It  has 
not  been  removed  from  the  list  of 
priorities.  In  feet,  every  program  that 
has  been  designated  by  the  agencies  as 
a  priority  program  remains  on  the  list 

As  explained  above,  ISTEA  required 
that  die  Secretary  of  Thmsportation 
either  designate  six  program  areas  as 
priority  hi^way  safety  programs  or 
submit  a  report  to  Coiuress  desojbing 
the  reasons  bx  not  estwlidiing  these 
programs  as  priorities.  Four  of  the 
programs  that  NHTSA  and  FHWA  had 
previously  designated  as  priority  areas 
(Traffic  Records,  Emergency  Medical 


Services,  Pedestrian  and  Bicycle  Safety 
and  Roadway  Safety)  were  not  listed  in 
ISTEA.  ISTEA  continued  to  prt^ide  the 
agencies  with  authority,  however,  to 
inchide  additional  programs  or  mAintai-n 
existing  prograou  cm  the  list  of  priority 
areas.  Accordingly,  these  four  programs 
continue  to  be  included  on  the  list  of 
National  Priority  program  arras. 

The  National  Sheriffs'  Association 
recommended  that  the  following  be 
considered  {mority  programs:  (1)  Speed 
Control;  (2)  Occupant  Protection/Child 
Safety  Protecticm;  (3)  DWI/DUI 
Detection  and  Standardized  Field 
Sobriety  Programs  for  law  eni^cement 
officers/deputies;  (4)  Conspicuity 
Markings  at  Railway/Railroad/Mass 
Transit  Qrossings  and  (5)  Drug 
Evaluation,  Classification,  Drug 
Recognition  Expert  (DRE).  and  the  Drug 
Recognition  Technician  (DRT)  Programs 
for  law  enforcement  officers/deputies. 

As  eiqilained  above,  this  final  nde 
desi^ates  Speed  Control  as  a  National 
Priority  program  area.  Occupant 
Protection  has  been  a  National  Priority 
area  since  1982.  It  includes  activities 
designed  to  protect  occupants  who  are 
children.  Alcohol  and  Other  Drug 
Countermeasures  has  also  been  a 
National  Priority  since  1982.  States  and 
communities  siay  conduct  DWI/DUI 
Detection,  Standardized  Field  Sobriety, 
Drug  Evaluation  and  Classification 
PEC),  Drug  Recognition  E^cpert  (DRE), 
and  Drug  Recognition  Technician  (DRT) 
Programs  for  law  enforcement  officers/ 
deputies  under  this  program  area.  The 
agencies  do  not  see  a  need  to  emphasize 
these  programs  as  separate  priorities. 
Finally,  States  and  communities  can 
conduct  certain  activities  to  improve  the 
conspicuity  of  markings  at  railway, 
railroad  and  mass  transit  crossings 
under  Roadway  Safety,  a  FHWA 
National  Priority  program.  In  addition, 
there  are  other  sources  of  Federal 
assistance  available  from  FHWA  to 
improve  safety  in  this  area.  FHWA  does 
not  believe  there  is  reason  to  designate 
these  activities  as  a  separate  priority 
program. 

EaHMMBic  and  Other  Effects 

The  agencies  have  considered  the 
impacts  associated  with  this  action,  and 
determined  that  it  is  not  significant 
Mrithin  the  meaning  of  Executive  Order 
12866  and  the  DOT  Regulatory  Policies 
and  Procedures.  The  nidemaking  does 
not  affect  the  level  of  funding  available 
in  the  highway  safety  program  or 
otherwise  have  a  significant  economic 
impact.  Accordingly,  this  rulemaking 
document  was  not  revie«ved  under  E.O. 
12866. 


Small  Entity  Impact 

In  compliance  with  the  Resulatoiy 
Flexibili^r  Act.  the  ^endes  have 
evaluated  the  efiacts  of  this  action  on 
small  entities.  Based  on  the  evaluation, 
we  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  numbw  of  small  entities. 
States  are  the  recipients  of  any  funds 
awarded  under  the  section  402  program. 
Accordingly,  the  preparation  of  a 
R^ulatory  Plexibili^  Analysis  is 
unnecessary. 

Environmental  Impacts 

The  agencies  have  also  analyzed  this 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act  The  agencies 
have  determined  that  this  action  will 
not  have  any  efiect  on  the  human 
oivironment. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  detmnined  that 
it  has  no  fedwalism  implication  that 
warrants  the  preparation  of  a  federalism 
assessment 

PapenvoHc  Reduction  Act 

The  requirement  relating  to  this 
regulation,  that  each  State  must  submit 
a  highway  safety  plan  to  receive  section 
402  grant  funds,  is  considered  to  be  an 
informati(Hi  collection  requirement,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  [OMB)  in  5 
CFR  part  1320.  Accordingly,  these 
requirements  have  been  submitted  to 
and  approved  by  OMB,  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
§  3501  ei  sag.).  These  requirements  have 
been  approved  Uirough  11/30/95;  OMB 
No.  2127-OSOl.  This  final  rule 
establishes  no  new  information 
collection  requirement  as  that  term  is 
defined  by  the  OMB  in  5  CFR  part  1320. 

List  of  Subjecto  in  23  CFR  Part  1205 

Grant  programs.  Highway  safety. 

In  consideration  of  the  foregoing,  the 
agencies  amend  23  CFR  Part  1205  as 
follows: 

PART  120S-{AMENDEO] 

1.  The  authority  citation  for  Part  1205 
continues  to  read  as  follo%ys: 

Aatbofify:  23  U.S.C  402:  delegations  of 
authority  at  49  CFR  1.48  and  1.50. 

2.  In  §  1205.3.  par^raph  (c)  is  revised 
to  read  as  follows: 

f1206J   MMHNIcallon  of  NMkMMl  Priority 
PrograMn  Ar 
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(c)  Under  statutory  provisions  jointly 
administered  by  NHTSA  and  FHWA, 
the  following  highway  safety  program 
areas,  jointly  administered  by  NHTSA 
and  FHWA,  have  been  identified  as 
encompassing  a  major  highway  safety 
problem  which  is  of  national  concern, 
and  for  which  effective  countermeasures 
have  been  identified.  Programs 
developed  in  such  areas  are  eligible  for 
Federal  funding,  pursuant  to  guidelines 
issued  by  NHTSA  and  FHWA  and  the 
review  procedures  set  forth  in  §  1205.4: 

(1)  Pedestrian  and  Bicycle  Safety 

(2)  Speed  Control 

Issued  on=  December  7, 1994- 
Rodney  E.  Slater, 

Administrxitor,  Federal  Highway 

Administration. 

Ricardo  Martinez, 

Administrator.  National  Highway  Traffic 

Safety  Administration 

IFRDoc  94-30514  Filed  12-12-94,  8.45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

PN-1  Ift-FOR;  AmendiiMnt  M-3] 

Indiana  Regulatory  Program 

AGENCY:  Office  of  SurfaOe  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 


SUPPLEMENTARY  INFORMATION: 


summary:  OSM  is  approving,  with  an 
exception,  a  proposed  amendment  to 
the  lodiana  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Indiana  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  program 
amendment  consists  of  revisions  to 
Indiana's  Surface  Coal  Mining  and 
Reclamation  Rules  concerning 
performance  standards  for  restoring  soil 
productivity  for  surface  coal  milling  and 
reclamation  operations  under  IC  13-4.1 
The  amendment  is  intended  to  revise 
the  Indiana  program  to  be  consistent 
with  SMCRA  and  the  corresponding 
Federal  regulations. 
EFfECnvc  DATE:  December  13. 1994 
FOR  FURTHER  MFORMATION  COHTACT: 
Mr  Roger  W  Calhoun,  Director, 
Indianapolis  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  IN 
46204,  Telephone  (317)  22&-6166 


the  Indiana  Program, 
e  Amendment 


f  h 


1.  Barkground  on 

II  Submission  of 

m  Director's  Findings. 

rv  Summary  and  Disposition  of  Comments. 

V  Director's  Ded  iion. 

VI.  Procedural  D«  terminations. 

I.  Background  <  m  the  Indiana  Program 

On  July  29. 1'  182.  the  Indiana  program 
was  made  effec  ive  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pel  tinent  to  the  general 
background  on  he  Indiana  program, 
including  the  S  taeXary's  findings,  the 
disposition  of  osmments.  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  thelndiana  program  can  be 
foimd  in  the  )uK  26, 1982  Federal 
Register  (47  Fra32107).  Subsequent 
actions  concenang  the  conditions  of 
approval  and  p^ram  amendments  are 
identified  at  SOlCFR  914.10.  914.15.  and 
914.16. 

II.  Submission  i  if  the  Amendment 

By  letter  dateti  January  4, 1993 
(Administrativ^  Record  Number  INI>- 
1193).  Indiana  Jubmitted  a  proposed 
amendment  (#96-1)  intended  to  address 
the  required  prfgram  amendments 
concerning  rev^getation  at  30  CFR 
914.16  (i).  (j).  (k).  (1).  and  (m).  See  57  FR 
41869  (Septemler  14. 1992).  and  57  FR 
22653  (May  29, 1992)  for  backgroimd  on 
these  required  i  mendments.  The 
amendments  sqbmitted  on  January  4, 
1993.  were  reviewed  and  approved  by 
the  Director  on  August  2. 1993  (58  FR 
41039). 

By  letter  date  d  August  11, 1994 
(Administrativi  Record  Number  IND- 
1392).  Indiana :  tubmitted  formal 
program  amenc  raent  #94-3.  The 
proposed  progr  un  amendment  concerns 
the  performanc  i  standards  for  restoring 
soil  productivil  y  for  surface  coal  mining 
and  reclamatioi  \  operations  under  IC 
13-4.1.  In  its  SI  bmittal  of  this 
amendment,  Indiana  stated  that  all  of 
the  rules,  excent  310  LAC  12-4-16.  were 
submitted  in  a^revious  package 
(amendment  #90-1)  and  approved  by 
OSM  August  2.il993.  In  addition.  310 
lAC  12-5-145(( :),  which  was  approved 
as  part  of  amen  Iment  #93-1  has  been 
deleted  and  da  ts  not  appear  in  this 
submittal.  Indii  na  stated  that  as  a  result 
of  ongoing  Fedi  iral  litigation  over  the 
language  of  the  previously-submitted 
subsection  (c)  c  f  310  LAC  12-5-145.  lAC 
12-5-145(c)  w«l  not  be  resubmitted. 

With  amendment  #94-3,  only  those 
provisions  which  differ  fi-om  the 
amendments  approved  by  OSM  in  the 
August  2. 1993  Federal  Register  notice 
were  considere  i  by  OSM  to  be 
amendments  si  bject  to  pubUr  review 


and  comment  in  the  current  rulemaking 
process. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  September 
16. 1994,  Federal  Register  (59  FR 
47574),  and,  in  the  same  notice,  opened 
the  public  comment  period  and 
provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amen(£nent.  The  comment  period 
closed  on  October  17. 1994. 
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in.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director  s 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program. 

1  310  lAC  12-4-16    Performance  Bond 
Release,  Requirements 

Subsection  16(c)(3)(A)  is  amended  by 
deleting  the  word  "or"  and  replacing 
that  word  with  "and."  As  amended, 
subsection  16(c)(3)(A)  provides  that 
Phase  ni  bond  may  be  released  only 
after:  (A)  the  operator  has  successfully 
completed  all  surface  coal  mining  and 
reclamation  activities  required  in  IC  13- 
4.1.  310  lAC  12.  "and"  the  permit.  The 
Director  finds  this  change  to  be  no  less 
stringent  than  SMCRA  at  sections  509(a) 
and  519(c)(3),  and  no  less  effective  than 
the  Federal  regulations  at  30- CFR 
800.40(c)(3). 

2.  310  LAC  12-5-145    Prime  Farmland, 
Special  Performance  Standards 

Indiana  has  deleted  subsection  145(c) 
which  was  approved  by  OSM  on  August 
2. 1993  (58  FR  41039).  Deleted 
subsection  145(c)  contained  the 
following  language:  "Soil  reconstruction 
shall  be  carried  out  in  accordance  with 
the  specifications  of  the  Soil 
Conservation  Service  (SCS)  of  the 
United  States  Department  of  Agriculture 
establishing  prime  farmland  soil 
reconstruction  specifications  for 
Indiana."  In  its  submittal  of  this 
amendment  Indiana  tated  that  the 
language  quoted  above  was  omitted 
because  of  ongoing  litigation  concerning 
the  language  of  subsection  145(c).  The 
litigation  which  Indiana  referred  to 
above  i&Jndiana  Coal  Council,  Inc.  vs. 
Babbitt,  No.  IP93-1328-C  (S.D.  faid. 
filed  October  1.1993). 

The  Federal  regulations  at  30  CFR 
823.4(b)  provide  that  the  regulatory 
authority  within  each  State  shall  use  the 
soil-reconstruction  specifications 
established  by  the  SCS  to  carry  out  the 
State's  responsibilities  concerning 
prime  farmland.  Prior  to  the  #93-1 
program  amendment  Indiana  had  no 
coimterpart  to  the  Federal  regulations  at 
30  CFR  823.4(b).  Indiana  added  a 
counterpart  to  30  CFR  823  4(b)  at  310 


lAC  12-5-1 45(c)  in  amendment  #93-1, 
and  OSM  approved  the  addition.  In  the 
#94-3  amendment,  Indiana  has  removed 
the  counterpart  to  30  CFR^23.4(b),  due 
to  the  lawsuit  cited  above. 

The  lawsuit  cited  above  involves  the 
following.  The  U.S.  District  Court  for 
the  DisUict  of  Columbia  has  held  that 
the  SCS's  specifications  for  prime 
farmland  soil  reconstruction  must  be 
promulgated  as  "rules"  under  the 
Federal  Administrative  Procedures  Act, 
5  U.S.C.  551  et  seq.,  and  must  be  subject 
to  public  comment  prior  to  becoming 
effective.  In  re:  Permanent  Surface 
Mining  Regulation  Litigation  II,  No.  79- 
1144  (D.D.C.  October  1. 1984).  slip.  Op. 
pp.  23-24.  The  Indiana  Coal  Council. 
Inc  (lOJ)  contends  that  an  Indiana 
counterpart  to  30  CFR  823.4(b)  should 
not  be  approved  by  OSM  until  after  the 
SCS  has  complied  with  the  requirement 
to  subject  its  "specifications"  to  public 
comment. 

OSM  had  required  that  Indiana 
promulgate  a  regulation  addressing  the 
requirements  of  30  CFR  823.4(b).  (57  FR 
41873.  September  14. 1992).  When 
Indiana  proposed  310  lAC  12-5-145(c) 
as  the  counterpart  to  30  CFR  823.4(b). 
OSM  removed  the  required  amendment 
at  30  CFR  914.16(1).  (58  FR  41042. 
August  2. 1993.)  Since  Indiana  has  now 
deleted  310  lAC  12-5-145(c),  the  State's 
program  again  lacks  a  counterpart  to  30 
CFR  823.4(b).  Therefore,  the  Director 
finds  that  the  deletion  of  310  lAC  12- 
5-145(c)  renders  the  Indiana  program 
less  effective  than  the  Federal 
regulations.  Consequently,  the  Director 
is  requiring  that  Indiana  amend  its 
program  to  include  a  coimterpart  to  30 
CFR  823.4(b)  or  to  otherwise  require 
that  any  prime  farmland  soil 
reconstruction  specifications 
promulgated  as  rules  for  the  State  of 
Indiana  by  the  SCS  be  incorporated  by 
reference  into  the  Indiana  program. 

IV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i).  comments 
were  solicited  from  various  interested 
Federal  agencies.  No  comments  were 
received. 


Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  September  16, 
1994,  Federal  Register  (59  FR  47574). 
The  comment  period  closed  on  October 
17, 1994.  No  one  commented  and  no 
One  requested  an  opportunity  to  testify 
at  the  scheduled  public  hearing  so  no 
hearing  was  held. 


Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(ii).the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
or  die  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.).  The  Director  has  determined  tiiat 
this  amendment  contains  no  provisions 
in  these  categories  and  that  EPA's 
concurrence  is  not  required. 

Pursuant  to  732.17(h)(ll)(i).  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA.  EPA  responded 
by  letter  dated  September  27. 1994 
(Administrative  Record  Number  IND- 
1402).  In  that  letter,  the  EPA  stated  that 
it  had  no  comments  on  the  proposed 
amendment. 

V.  Director's  Decision 

Based  on  the  findings  above,  the 
Director  is  approving,  except  as  noted 
herein,  Indiana's  program  amendment 
concerning  performance  standards  for 
restoring  soil  productivity  submitted  by 
Indiana  on  August  11, 1994.  As 
discussed  in  Finding  2,  the  Director  has 
determined  that  the  deletion  of  310  LAC 
12-5-145(c)  renders  the  Indiana 
program  less  effective  than  the  Federal 
regulations.  The  Director  is  requiring 
that  Indiana  amend  its  program  to 
include  a  counterpart  to  30  CFR  823.4(b) 
or  to  otherwise  require  that  any  prime 
farmland  soil  reconstruction 
specifications  promulgated  as  rules  for 
the  State  of  Indiana  by  the  SCS  be 
incorporated  by  reference  into  the 
Indiana  program. 

The  Federal  regulations  at  30  CFR 
Part  914  codifying  decisions  concerning 
the  Indiana  program  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 


any  unilateral  changes  to  approved  State 
programs.  Li  his  oversight  of  die  Indiana 
program,  the  Director  will  recognize 
only  the  statutes,  regulations  and  other 
materials  approved  by  him.  together 
with  any  consistent  implementing 
poUcies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Indiana  of  only  such  provisions. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12869 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
^section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  Uiis  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
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UJS.C.  601  ef  seq.).  The  SUte  sohmitul 
which  is  the  nibject  of  this  rule  is  based 
upon  counterpart  Federal  resulations  for 
vriiich  an  economic  analysis  was 
prmarad  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  efiiBct  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promiilgatml  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated.  Dacember  6, 1994. 

Tfan  L.  DiMtager, 

Acting  Assistant  Director,  Eastern  Supp<at 
Center 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  Vn, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  914— INDIANA 

1.  The  authority  citation  for  Part  914 
continues  to  read  as  follows: 

Amhority:  30  U  S.C  1 201  et  seq 

2.  In  §914.15,  paragraph  (ddd)  is 
added  to  read  as  follows: 

S  914.15   Approval  of  regulatory  program 


(ddd)  The  following  amendment  to 
the  Indiana  program  as  submitted  to 
OSM  on  August  11,  1994.  under 
program  amendment  #94-3,  is  approved 
effective  December  13, 1994:  310  lAC 
12— 4-16(c)(3)  concerning  performance 
bond  release 

3.  In  §914.16,  paragraph  (gg)  is  added 
to  read  as  follows: 

1914.16    Required  program  amendments. 

•        •        •        •        • 

(gg)  By  May  31, 199S,  Indiana  shall 
amend  the  Indiana  program  by  adding  a 
counterpart  to  30  CFR  823.4(b).  or  by 
otherwise  requiring  that  any  prime 
farmland  soil  reconstruction 
specifications  promulgated  as  rules  by 
the  United  States  Soil  Conservation 
Service  for  the  State  of  Indiana  be 
incorporated  by  reference  into  the 
Indiana  program. 

IFR  Doc  94-30506  Filed  12-12-94,  8  45  am] 
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lulgationof 
Plans;  CaHfomia  State 
Plan  Revision,  Yolo- 
Sdano  Air  Polution  Control  District, 
Ventura  Counw  Air  Pollution  Control 
District,  and  Pncer  County  Air 
Pollution  Com  rol  District 

AGENCY:  Envir<  nmental  Protecti(Mi 
Agency  (EPA). 

ACTION:  Final  I  lie. 


SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  he  California  State 
Implementatio  i  Plan  (SIP)  proposed  in 
the  Federal  lU  pater  on  April  4, 1994. 
The  revisions  <  oncem  rules  from  the 
following  air  pbllution  control  districts: 
Yolo-Solano  Air  Pollution  Control 
District  (Yolo-I  k)lano  APCD),  Placer 
County  Air  Po  lution  Control  District 
(Placer  County  APCD),  and  Ventura 
County  Air  Pollution  Control  District 
(Ventiua  Coun^  APCD).  This  approval 
action  will  incorporate  these  rules  into 
the  federally  approved  SIP.  The 
intended  effect  of  approving  these  rules 
i^  to  regulate  emissions  of  volatile 
organic  compqunds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.tas  amended  in  1990 
(CAA  or  the  Act).  The  revised  rules 
control  VCXi;  esiissions  from  cleaning 
and  degreasing  operations.  Thus.  EPA  is 
finalizing  the  approval  of  these 
revisions  into  die  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  iibmittals.  SIPs  for 
national  primafy  and  secondary  ambient 
air  quality  staddards  and  plan 
requirements  ror  nonattainment  areas. 
EFFECTIVE  DATB:  This  action  is  effective 
on  January  12, 1995. 
ADDRESSES:  Cojpies  of  the  rules  and 
EPA's  evaluatibn  report  for  each  rule  are 
available  for  piiblic  inspection  at  EPA's 
Region  IX  offic  e  during  normal  business 
hours.  Copies  i  if  the  submitted  rules  are 
available  for  ii  spection  at  the  following 
locations: 
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Rulemaking  Section 

Division.  US. 

Agency.  Regi 

San  Francisco, 
Yolo-Solano  Coiinty 

Court,  suite 
Ventura  County 

Drive,  Ventun 
Placer  County  A  'CD, 

Auburn.  CA  9i603 
Environmental 

Docket  6102. 

Washington, 


UMI 


(A-5-3),  Air  and  Toxics 
Environmental  Protection 
IX,  75  Hawthorne  Street. 
CA  94105. 

APCD,  1947  Galileo 
,  Davis.  CA  95616. 
\PCD.  702  County  Square 
CA  93003. 

11464  B  Avenue. 


{ rotection  Agepcy,  Air 
"M"  Street.  SW , 
20460. 


<01 


ic: 


TOR  RIRTHBI INRMMATKM  CONTACT: 

Helen  Liu.  Ruleinaking  Section.  Air  and 
Toxics  Division.  U.S.  Enviraomental    ' 
Protection  Agency,  Ragioo  K,  75 
Hawthorne  ^raet.  Saa  Francisco.  CA 
94105.  telephone:  (415)  744-1199. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  4. 1994  in  59  FR 15691,  EPA 
proposed  to  approve  the  following  rules 
into  the  California  SIP-  Yolo-Solano 
APCD's  Rule  2.24— Surface  Cleaning 
Operations,  Placer  County  APCD's  Rule 
216— Degrea»ng  (iterations,  and 
Ventura  County  APCD's  Rule  74.6 — 
Surface  Qeaning  and  Degreasing.  Rule 
2.24  was  adopted  by  Yolo-Solano  APCD 
on  November  14. 1990.  Rule  2}6  was 
adopted  by  Placer  County  APCD  on 
September  25. 1990.  and  Rule  74.6  was 
adopted  by  Ventura  County  APCD  on 
December  10. 1991.  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on  May 
13. 1991.  April  5. 1991.  and  June  19. 
1992,  respectively.  These  rules  were 
submitted  in  response  to  EPA's  1988 
SIP-Calland  the  CAA  section 
182(a)(2)(A)  requirement  that 
nonattainment  areas  fix  their  reasonably 
available  control  technology  (RACT) 
rules  for  ozone  in  accordance  with  EPA 
guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  background 
for  each  of  the  above  rules  and 
nonattainment  areas  is  provided  in  the 
NPRM  cited  above. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations  and  EPA  interpretation  of 
these  requirements  as  expressed  in  the 
various  EPA  poUcy  guidance  documents 
referenced  in  the  NPRM  cited  above. 
EPA  has  found  that  the  rules  meet  the 
applicable  EPA  requirements.  A 
detailed  discussion  of  the  rule 
provisions  and  evaluations  has  been 
provided  in  59  FR  15691  and  in 
technical  support  documents  (TSDs) 
available  at  EPA's  Region  IX  office 
(TSDs  dated  August  6, 1993  for  Rules 
2.24.  216.  and  74.6). 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  59  FR  15691.  EPA  received 
no  comments. 

EPA  Action 

EPA  is  finalizing  this  action  to 
approve  the  above  rules  for  inclusion 
into  the  California  SIP.  EPA  is 
approving  the  submittal  imder  section 
110(k)(3)  as  meeting  the  requirements  of 
section  1 10(a)  and  part  D  of  the  CAA. 
This  approval  action  will  incorporate 


these  rules  into  the  federally  approved 
SIP.  The  intended  effect  of  approving 
these  rules  is  to  regulate  emissions  of 
VOCs  in  accordance  with  the 
requirements  of  the  CAAl 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 

Elan  shall  be  considered  separately  in 
ght  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

RegulattMry  Process 

The  OMB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  November  30. 1994. 
John  Wiae. 
Acting  Regional  Administrator 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  S  C.  7401-7671  q. 

Sut>part  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (183)(i)(C)(S), 
(184)(i)(E)  and  (188)(i)(D)(2)  to  read  as 
follows: 

§52.220    ktoflttflcationofptan. 

•  •        *        •        • 

(c)  •  •  * 

(183)  *  •  • 
(i)  ••  *  • 
(Q  •  *  * 

(5)  Rule  216,  adopted  on  September 
25. 1990. 

•  »        •        •        • 

(184)  *   •   • 
(i)  *  •  • 

(E)  Yolo-Solano  Air  Quality 
Management  District. 

(2)  Rule  2.24.  adopted  on  November 
14. 1990. 


(188)  *  •  • 
(i)  •  •  • 
(D)  •  •  • 

(2)  Rule  74.6.  adopted  on  December 
10, 1991. 
•        •        •        »        • 

(FR  Doc.  94-30509  Filed  12-12-94;  8  45  am) 
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40  CFR  Part  52 
[CA37-10-67S0;  FRL-6117-q 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Santa 
BartMra  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  EPA  is  finalizing  the  approval 
of  a  revision  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  September  21, 
1994.  The  revision  consists  of  one  rule 
from  the  Santa  Barbara  County  Air 
Pollution  Control  District  (SBCAPCD), 
concerning  the  control  of  NOx  and 
carbon  monoxide  emissions  from 
industrial  boilers,  steam  generators,  and 
process  heaters  in  Santa  Bart)ara 
County.  This  approval  action  will 
incorporate  the  rule  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  the  rule  is  to  regulate 
emissions  of  oxides  of  nitrogen  (NOx)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  EPA  is  finalizing  the 
approval  of  this  revision  into  the 
Cahfomia  SIP  imder  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals.  SIPs  for  national  primary 
and  secondar\'  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  January  12, 1995. 
ADDRESSES:  Copies  of  the  rule  revision 
and  EPA's  evaluation  report  for  the  rule 
are  available  for  public  inspection  at 
EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revision  is  available  for  inspection 
at  the  following  locations: 

Rulemaking  Section  (A-5-3).  Air  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency,  Region  DC.  75  Hawthorne  Street. 
San  Francisco.  CA  94105. 

Environmental  Protection  Agency.  Air 
Docket  6102,  401  "M"  Street.  SW , 
Washington.  DC  20460. 

California  Air  Resources  Board.  Stationary 
Source  Division,  Rule  Evaluation  Section, 
2020  "L"  Street.  Sacramento.  CA  95812. 


Santa  Barbara  County  Air  Pollution  Control 
District.  Rule  Development  Section.  26 
Castilian  Drive  B-23.  Goleta.  CA  93117 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Colombo.  Rulemaking  Section. 
Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Stiwt,  San 
Francisco,  CA  94105,  telephone:  (415) 
744-1202. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  21. 1994  in  59  FR 
48410,  EPA  proposed  to  approve  the 
following  rule  into  the  California  SIP: 
SBCAPCD's  Rule  342.  Control  of  Oxides 
of  Niti-ogen  (NOx)  from  Boilers,  Steam 
Generators,  and  Process  Heaters.  Rule 
342  was  adopted  by  SBCAPCD  on 
March  10, 1992.  The  California  ^.ir 
Resources  Board  (CARB)  submitted  this 
rule  to  EPA  on  June  19, 1992.  Rule  342 
was  adopted  as  part  of  Santa  Barbara 
County's  efforts  to  achieve  the  National 
Ambient  Air  QuaUty  Standards 
(NAAQS)  for  ozone  and  in  response  to 
Section  182(f)  NOx  RACT  requirements 
of  the  Clean  Air  Act  (CAA). 

EPA  has  evaluated  Rule  342  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  the 
NPRM  cited  above.  EPA  has  found  that 
the  rule  meets  the  applicable  EPA 
requirements.  A  detailed  discussion  of 
the  rule  provisions  and  evaluation  has 
been  provided  in  59  FR  48410  and  in 
the  technical  support  document  (TSD), 
dated  May  1994  available  at  EPA's 
Region  IX  office. 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  59  FR  48410.  EPA  received 
no  comments. 

EPA  Action 

EPA  is  finaUzing  this  action  to 
approve  the  above  rule  for  inclusion 
into  the  CaUfomia  SIP.  EPA  is 
approving  the  submittal  under  section 
110(k)(3)  as  meeting  the  requirements  of 
section  110(a)  and  part  D  of  the  CAA. 
This  approval  action  will  incorporate 
this  rule  into  the  federally  approved 
SIP.  The  intended  effect  of  approving 
this  rule  is  to  regulate  emissions  of  NOx 
in  accordance  with  the  requirements  of 
the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  ^ture 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 


plan  shall  be  ooosiderad  mptnielj  in 
light  of  specific  technical,  eoonomic. 
and  environmental  factoss  and  in 
relation  to  relevant  statutory  and 
regulatovy  requirements. 

Regulatory  Proceae 

This  actioa  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administetor  under  the  procedures 
published  in  the  Federal  Ragisler  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  action  from  review  under  Executive 
Order  12866. 

List  of  Subjects  in  40  CFR  Put  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozooe,  Reporting  and 
rbcordkeeping  requirements.  Volatile 
organic  compounds. 

Note:  locorpontion  by  reference  of  the 
State  Implementatioii  Plan  far  the  State  of 
Califafnia  was  approved  by  the  EKractcM-  of 
the  Federal  Register  on  ]uly  1, 1982 

Dated:  November  18. 1994. 
David  P.  Hewekaaqi, 
Acting  Regional  Administntot 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PAirrS2-{AMEN0Efq 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  F-Callfomia 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(188)(i)(A)(3)  to 
read  as  follows: 

152.220    MentHlcationefplM. 

(£)••• 

(188)"  •  • 

(i)  '  •  • 

(A)  •  •  • 

[3]  Rule  342.  adopted  on  March  10, 
1992. 
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40CPRPart 

FRL-611S-a) 

rlUNNNQBaOn  Of 

>n  mans;  CaHfomia  Stale 
>n  Plan  flevWon;  San 
Oiago  County  Air  PoHullon  Control 
District:  San  Joaquin  Vallay  Unified  Air 
Pollution  Coitrol  District;  Soutit  Coast 
Air  Quality  MOnagement  District 

agency:  Enviaonmental  Protection 
Agency  (EPA) 
ACnON:  Final  ule. 


SUMMARY:  EPi  ,  is  finalizing  the  approval 
of  revisions  ta  the  Califon^  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  July  19, 1994 
and  August  24, 1994.  The  revisions 
concern  rules  from  the  following 
districts:  the  San  Diego  County  Air 
Pollution  Coi^rol  District  (SDCAPCD). 
the  San  Joaquki  Valley  Unified  Air 
Pollution  Co^rol  District  (SJVUAPCD). 
and  the  South;  Coast  Air  C^iality 
Management  District  (SCA(^k4D).  This 
approval  actiaa  will  incorporate  these 
rules  into  the  Federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regilate  emissions  of  volatile 
organic  competmds  (VOCs)  in 
accordance  wth  the  requirements  of  the 
Qean  Air  Act,|as  amended  in  1990 
(CAA  or  the  Akrt).  The  revised  rulm 
control  VOC  einissions  from  surface 
cleaning  and  degreasing  operations,  oil 
sump  operatiflbs,  storage  of  materials 
containing  VOCs,  and  operations  related 
to  the  loading  pf  marine  tank  vessels. 
Thus,  EPA  is  tnalizing  the  approval  of 
these  revision^  into  the  California  SIP 
tmder  provisions  of  the  CAA  regarding 
EPA  action  oni  SIP  submittals.  SIPs  for 
national  primiry  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  lor  nonattainment  areas. 
EFFECTIVE  DATE:  This  final  rule  is 
efiective  on  January  12, 1995. 
ADDRESSES:  Ctfpies  of  the  rule  revisions 
and  EPA's  evMuation  report  for  eadi 
rule  are  available  for  public  inspection 
at  EPA's  Regie  a  IX  office  during  normal 
business  houn  i.  Copies  of  the  stibmitted 
rule  revisi<ms  •  ire  availabfe  for 
inspection  at  t  le  following  locations: 

Rnlemaking  Sec  ion  (A-5-3).  Air  and  Toxics 
Division,  U.S.  Enviroiiniental  Protection 
Agency.  Regie  n  DC,  75  Hawthonie  Street. 
San  Francisco  CA  94105. 

Environmental  1  totection  Agency.  Air 
Docket  6102,  <  01  "M"  Street.  SW . 
Washington,  OC  20460. 

California  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section, 
2020  "L"  Streat,  Sacramento,  CA  95814. 

South  Coast  Air  Quality  Management 
District.  21869  ^  Copley  Drive,  Diamond 
Bar.  CA  9176S-4182. 
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^San  Joaquin  Valley  Unified  Air  PoUutioo 

Contn>I  District.  19M  Ttiolumne  Street, 

suite  200.  Fiesno.  CA  93721. 
San  Diego  County  Air  Pollation  Control 

District.  9150  Chesapeake  Drive.  San 

Diego.  CA  92123-1096. 

FOR  FURTHER  INPORMATION  CONTACT:  Mae 
Wang.  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  DC.  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  telephone:  (415) 
744-1200. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  24, 1994  in  59  FR  43521 , 
EPA  proposed  to  approve  the  following 
rules  into  the  California  SIP:  SDCAPCD 
Rule  67.6,  Solvent  Cleaning  Operations; 
SDCAPCD  Rule  67.17,  Storage  of 
Materials  Containing  Volatile  Organic 
Compounds;  SJVUAPCD  Rule  481.1, 
Chganic  Solvent  Degreasing  Opoations; 
and  SJVUAPCD  Rule  465.2,  Crude  OU 
Production  Sumps.  SCAQMD  Rule 
1142.  Marine  Tank  Vessel  Opmtions, 
was  proposed  for  approval  into  the 
California  SIP  on  July  19. 1994  in  59  FR 
36731. 

SDCAPCD  Rule  67.6  was  adopted  on 
October  16, 1990  and  submitted  by  the 
California  Air  Resources  Board  (GARB) 
on  April  5, 1991.  SDCAPCD  Rule  67.17 
was  adopted  on  September  21, 1993  and 
submitted  on  Febniary  11, 1994. 
SJVUAPCD  Rule  461.1  and  Rule  465.2. 
both  adopted  on  Septembn^  19. 1991. 
and  SCAC^vID  Rule  1142,  adopted  on 
June  19, 1991,  were  all  submitted  by  the 
CARE  on  January  28, 1992.  These  rules 
were  submitted  in  response  to  EPA's 
1988  SIP-Call  and  the  CAA  section 
182(a)(2)(A)  requirement  that 
nonattainment  areas  fix  their  reasonably 
available  control  technology  (RACT) 
rules  for  ozone  in  accordance  with  EPA 
guidance  that  interpreted  the 
requirements  of  the  pre-amended  Act.  A 
detailed  discussion  of  the  bsKdcgrotrnd 
for  each  of  the  above  rules  and 
nonattainment  areas  is  provided  in  the 
Notices  of  Proposed  Rulemaking 
(NPRMs)  cited  above. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the  «• 

requirements  of  the  CAA  and  EPA 
regulations  and  EPA  interpretation  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  NPRMs  dted  above. 
EPA  has  found  that  the  rules  meet  the 
applicable  EPA  requirements.  A 
detailed  discussion  of  the  rule 
provisions  and  evaluations  has  been 
provided  in  59  FR  36731  and  59  FR 
43521,  and  in  technical  support 
documents  (TSDs)  available  at  EPA's 
Region  IX  office.  . 
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Response  to  Pidrfic  CMiiBieats 

A  30-day  public  comment  period  was 
provided  in  59  FR  36731  and  59  FR 
43521.  No  comments  were  received. 

EPA  Action 

EPA  is  finalizmg  action  to  approve 
the  above  niles  for  inclusion  into  the 
California  SIP.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  part  D  of  the  CAA.  This 
approval  action  will  incorporate  these 
rules  into  the  Federally  approved  SIP. 
The  intended  efiiect  of  approving  these 
rules  is  to  regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  consid^ed  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factora  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

The  OMB  has  exempted  this  action 
fiom  review  imder  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  November  18, 1994. 
David  P.  Howekamp, 
Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PAfrr  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  F-Callfomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (183)(i)(A)(J2), 
(187)(i)(A)(5),  (187)(i)(q  and  (195)  to 
read  as  follows: 

§52.220   IdentHlcationofplan. 


(€)••• 
(183)"  •  • 

(!)••* 
(A)*  •  • 

[12)  Rule  67.6,  adopted  on  October  16, 
1990. 

•  •        •        •        • 
(187)*  •  * 
(i)  •  •  • 
(A)  •  V 
(5)  Rule  461.1  and  Rule  465.2. 

adopted  on  September  19. 1991. 

•  •        •        *        • 

(C)  South  Coast  Air  Quality 
Management  District 

(1)  Rule  1142,  adopted  on  June  19, 
1991. 

•  •        *        •        • 

(195)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  February  11, 1994,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  San  Diego  Air  Pollution  Control 
District. 

(1)  Rule  67.17.  adopted  on  September 
21, 1993. 

•  •        •        •      '  • 

(FR  Doc.  94-30507  Filed  12-12-94;  8:45  am} 
BILLMG  COOC  ISI»4e^ 


40CFRPart52 

[MT22-1-6399a,  MT9-3-6561a, «  MT13-2- 
6560a;  FRL-6118-3] 

Clean  Air  Act  Approval  and 
Promulgation  of  State  Implementation 
Plan  for  Montana;  Missoula;  PM,o  and 
CO  Contingency  Measures  and  Local 
Regulations;  Disapproval  of  Missoula 
Variance  Provision 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  approves  the  State 
implementation  plan  (SIP)  revisions 
submitted  by  the  State  of  Montana  with 
a  letter  dated  March  2. 1994.  This 
submittal  addresses  the  Federal  Clean 
Air  Act  requirement  to  submit 
coiitingency  measures  for  both 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PMjo)  and  for  carbon 
monoxide  (CO)  for  the  areas  in  Missoula 
designated  as  nonattainment  for  the 
PMio  and  CO  National  Ambient  Air 
Quality  Standards  (NAAQS).  Further, 
this  submittal  satisfies  several 
commitments  made  by  the  State  in  a 
previous  PMio  SIP  submittal.  Due  to  the 
completion  of  those  commitments,  EPA 
is  approving  the  related  rules  of  the 
Missoula  City-Coimty  Air  Pollution 
Control  Program,  as  adopted  by  the 


Montana  Board  of  Health  and 
Environmental  Sciences  (MBHES)  on 
June  28, 1991  and  amended  on  March 
20. 1992  and  November  19, 1993,  and 
submitted  by  the  Goveinor  in  lottos 
dated  August  20. 1991.  June  4, 1992, 
and  March  2, 1994.  These  rules  include 
regulations  regarding  inspections, 
emergency  procedures,  minor  source 
construction  permitting,  open  burning, 
and  wood  waste  bimiers.  EPA  also 
approves  minor  revisions  to  the 
previously  approved  Missoula  Qty- 
County  Air  Pollution  Control  Program's 
Chapters  VB  and  VHI,  as  included  in  the 
March  2. 1994  submittal.  Further.  EPA 
is  declining  to  take  action  (m  Missoula's 
minor  source  operating  permit 
regulations.  Finally.  EPA  disapproves 
Missoula  aty-County  Air  Pollution 
Control  Pro^am's  Chapter  X.  Variances, 
which  was  submitted  on  August  20, 
1991. 

DATES:  Tliis  final  rule  is  effective  on 
February  13, 1995  imless  notice  is 
received  by  January  12. 1995  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations: 

Air  Pisgruns  Branch.  Environmental 
Protection  Agency,  Region  vm,  999  18th 
Street,  suite  500,  Denver.  Colorado  80202- 
2405. 

Montana  Department  of  Health  and 
Environmental  Sciences,  Air  Quality 
Division.  Cogswell  Building.  Helena. 
Montana  59620-0901. 

The  Air  and  Radiation  Docket  and 
Information  Center,  401  M  Street.  SW.. 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Amy  Piatt.  8ART-AP,  Environmental 
Protection  Agency,  Region  VHI,  999 
18th  Street,  suite  500,  Denver,  Colorado. 
(303) 293-1769. 

SUPPLEMEMTARY  mFORMATKM: 

I.  Backgroond 

The  Missoula.  Montana  area  was 
designated  nonattainment  for  PMio  and 
classified  as  moderate  under  sections 
107(d)(4)(B)  and  188(a)  of  the  Clean  Air 
Act.  upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1990. '  See  56  FR 
56694  (Nov.  6, 1991);  40  CFR  81.327 
(Missoula  and  vicinity).  The  air  quality 


*  The  1990  Amendmenu  to  th«  CImd  Air  Ad 
made  significant  changes  to  the  Act  See  Pub.  U  Na 
101-549, 104  Sut.  2399.  Referencee  herein  ere  to   ' 
the  Clean  Air  Act,  as  emended  ("the  Act").  The 
Clean  Air  Act  i*  codified,  as  amended,  in  the  U  5. 
Code  at  42  U.S.C  Sections  7401.  el  seq. 
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planning  requirements  for  modente 
PMio  nonattainment  areas  are  set  out  in 
subparts  1  and  4  of  part  D.  title  I  of  the 
Act.>  The  EPA  has  issued  a  "General 
f>reemble"  describing  EPA's  preliminary 
views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
Title  I  of  the  Act.  including  those  State 
submittals  containing  moderate  PMio 
nonattainment  area  SIP  requirements 
(see  generally  57  FR 13498  (April  16. 
1992)  and  57  FR  18070  (April  28. 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  action  and  the  supporting 
rationale. 

Those  States  containing  initial 
moderate  PMio  nonattainment  areas 
such  as  Missoula  were  required  to 
submit,  among  other  things,  several 
provisions  by  November  15, 1991.  These 
provisions  are  described  in  EPA's  final 
rulemaking  on  the  Missoula  moderate 
PMio  nonattainment  area  SIP  (59  FR 
2537-2540.  January  18, 1994).  Such 
States  were  also  required  to  submit 
contingency  measures  by  November  15. 
1993  (see  57  FR  13543).  These  measures 
must  become  efiiective,  without  further 
action  by  the  State  or  EPA,  upon  a 
determination  by  EPA  that  the  area  has 
failed  to  achieve  reasonable  further 
progress  (RFP)  or  to  attain  the  PMio 
National  Ambient  Air  Quality  Standards 
(NAAQS)  by  the  applicable  statutory 
deadline.  See  section  172(c)(9)  and  57 
FR  13510-13512  and  13543-13544. 

On  November  15, 1990,  the  Missoula 
area  was  also  designated  nonattainment 
and  classified  as  a  moderate  area  for  CO 
by  operation  of  law.  See  section 
107(d)(4)(B)  of  the  Act;  56  FR  56694  at 
56705-56706,  56790  (November  6, 
1991):  40  CFR  81.327  (Missoula  and 
vicinity).  Unlike  PMio  nonattainment 
areas,  moderate  CO  eireas  with  a  design 
value  of  less  than  or  equal  to  12.7  parts 
per  million  (including  Missoula)  are  not 
required  by  the  Act  to  submit  a  SIP 
demonstrating  attainment  of  the 
NAAQS.  Rather,  these  areas  are  required 
to  submit  certain  SIP  elements, 
including  an  oxygenated  fuels  program, 
an  emissions  inventory,  and 
contingency  measures.  Section  172(c)(9) 
of  the  Act  requires  the  State  to  submit 
contingency  measiues  for 
implementation  in  the  event  thatlhe 
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'SubfMTt  1  contains  provisions  applicable  to 
nonattainment  areas  generally  and  Subpart  4 
contains  provisions  specifically  applicable  to  PMio 
nonattainment  areas.  At  times.  Subpart  1  and 
Subpart  4  overlap  or  conflict.  EPA  has  attempted  to 
clarity  the  relationship  among  these  provisions  in 
the  "General  Preamble"  and.  as  appropriate,  in 
today's  action  and  supporting  information. 


SIP  submittals  ( j 
The  Governor  of 
revisions  to  the  j 
letter  dated  1 
revisions  addr 
for  PMio  and  CC 
several  of  the ' 
Pollution  Contr 
EPA  approve*] 


submittal,  werei 
commitments  i 
with  the  origins 


area  fails  to  reac^  attaimnent  by  the 
applicable  attaiilment  date  (December 
31, 1995).  EPA  ttas  established 
November  15, 1^93  as  the  deadline  by 
which  the  contii  igency  measures  must 
be  submitted  to  ^'A  as  a  SIP  revision. 

n.  This  Action 

Section  110(ki  of  the  Act  sets  out 
provisions  goveining  EPA's  review^of 

57  FR  13565-13566). 

I  Montana  submitted 
tip  for  Missoula  with  a 

2, 1994.  The 
contingency  measures 
I,  and  they  also  amend 
[ssoula  Gty-County  Air 

II  Program  regulations, 
a  large  portion  of  the 

Missoula  City-Cbimty  Air  Pollution 
Control  Prograni  on  January  18. 1994  (59 
FR  2537-2540).  jSome  of  the  local 
regulation  ameiidments,  which  are 
included  in  the  March  2, 1994 
lade  to  satisfy 
ide  by  the  Governor 
PMio  SIP  submittal.  In 
the  January  18, 1994  rulemaking,  EPA 
delayed  action  ( m  the  regulations 
related  to  the  Q  tvemor's  commitments. 

To  address  dc  ficiencies  identified  by 
EPA,  the  State  t  )ok  commitments 
through  the  put  lie  hearing  process  on 
November  23, 1  )92,  and  submitted  the 
commitments  t(  EPA  as  additional  tasks 
to  be  completec  to  correct  the 
deficiencies  in  1  he  Missoula  and 
statewide  SIP  ({  more  detailed 
discussion  of  ti  ese  commitments  can  be 
found  in  EPA's  prior  proposed 
rulemaking  action  on  the  Montana  PM|o 
SIP  revisions  fop-  Missoula  (58  FR  48339, 
September  15, 1993),  the  Technical 
Support  Docim  ent  (TSD)  for  that  action, 
Section  lI.E.  be  ow,  and  the  TSD  for  this 
action). 

Due  to  the  sa:  isfaction  of  those 
commitments,  EPA  is  now  approving 
the  following  Missoula  City-County  Air 
Pollution  Contaol  Program  regulations 
as  adopted  by  the  State  of  Montana  on 
June  28, 1991  *d  submitted  to  EPA  by 
Montana's  Governor  on  August  20, 
1991,  with  amendments  adopted  by  the 
State  on  March  20, 1992  and  November 
19, 1993  and  si  bmitted  to  EPA  by  the 
Governor  on  Ju  le  4, 1992  and  March  2. 

1994,  respectiv  jly:  Chapter  IX 

Subchapter  4, 1  mergency  Procedures; 
Subchapter  13.  Open  Burning;  and 
Subchapter  14.  Rule  1407,  Wood-Waste 
Burners. 

EPA  is  also  a  }proving  the  following 
minor  revision  to  two  previously 
approved  chap  ers  of  the  Missoula  City- 
County  Air  Pollution  Control  Program — 
revisions  to  Cnpter  VII,  involving  a 
name  change  f^r  the  advisory  council, 
and  revisions  tn  Chapter  VIII.  regarding 


inspections.  These  revisions  were  also 
adopted  by  the  State  on  November  19. 

1993  and  were  included  in  the  March  2. 

1994  submittal. 

A.  Analysis  of  State  Submission 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.^  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

EPA  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  EPA  review  and  action 
(see  Section  110(k)(l)  and  57  FR  13565). 
The  EPA's  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  part  51, 
appendix  V.  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  EPA  six  months  after  receipt  of  the 
submission. 

To  entertain  public  comment,  the 
State  of  Montana,  after  providing 
adequate  notice,  held  public  hearings 
for  the  local  air  pollution  control 
program  on  June  28, 1991  and  March  2. 
1992,  and  a  hearing  was  held  on 
November  19, 1993  to  address  the 
Missoula  contingency  measures  and 
further  revisions  to  the  local  air 
pollution  control  program  regulations. 
Following  the  public  hearings,  the  local 
air  pollution  control  plan,  revisions,  and 
the  Missoula  contingency  measures 
were  adopted  by  the  State. 

The  local  air  pollution  control 
program  was  submitted  as  a  proposed 
revision  to  the  SIP  by  the  Governor  with 
a  letter  dated  August  20, 1991.  In  a  letter 
to  the  State  dated  December  4, 1991, 
EPA  identified  deficiencies  with  the 
local  program.  Some  of  these 
deficiencies  were  addressed  in  the 
Missoula  PMio  SIP,  which  was 
submitted  by  the  Governor  to  EPA  in  a 
letter  dated  June  4, 1992.  Commitments 
to  correct  the  remaining  deficiencies 
were  submitted  by  the  Governor  in  a 
letter  dated  November  30, 1992.  EPA 
described  the  commitments  and 
approved  the  provisions  of  the  local 
program  that  were  not  affected  by  these 
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^  Also  section  172(c)(7)  of  the  Act  requires  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  110(a)(2). 


commitments  on  January  18. 1994  (59 
FR  2537).  A  detailed  description  of  the 
Missoula  City-County  r^ulations  that 
are  the  subject  of  this  action,  the 
deficiencies  that  EPA  identified  in  its 
December  4, 1991  letter  to  the  State,  the 
State's  commitments  to  address  these 
deficiencies,  and  the  current  revisions  is 
contained  in  the  TSD  for  this  action. 

The  SIP  revisions  were  reviewed  by 
EPA  to  determine  completeness  in 
accordance  with  the  completeness 
.  criteria  set  out  at  40  CFR  part  51, 
appendix  V.  The  submittals  were  found 
to  be  complete  and  letters  dated 
December  4. 1991,  December  11. 1992. 
and  May  12. 1994  were  forwarded  to  the 
Governor  indicating  the  completeness  of 
the  submittals  and  the  next  steps  to  be 
taken  in  the  review  process. 

B.  Contingency  Measures 

The  Clean  Air  Act  requires  State's 
containing  PMio  nonattainment  areas  to 
adopt  contingency  measures  that  will 
take  effect  without  further  action  by  the 
State  or  EPA  upon  a  determination  by 
EPA  that  an  area  failed  to  make 
reasonable  further  progress  or  to  timely 
attain  the  appUcable  NAAQS.  as 
described  in  section  172(c)(9).  See 
generally  57  FR  13510-13512  and 
13543-13544.  Purauant  to  section 
172(b).  the  Administrator  has 
established  a  schedule  providing  that 
states  containing  initial  moderate  PMio 
nonattainment  areas  shall  submit  SIP 
revisions  containing  contingency 
measures  no  later  than  November  15, 
1993.  (See  57  FR  13543,  n.  3.) 

The  General  Preamble  further 
explains  that  contingency  measures  for 
PMio  should  consist  of  other  available 
control  measures,  beyond  those 
necessary  to  meet  the  core  moderate 
area  control  requirement  to  implement 
reasonably  available  control  measures 
(see  Clean  Air  Act  sections  172(c)(1)  and 
189(a)(1)(C)).  Based  on  the  statutory 
structure,  EPA  beUeves  that  contingency 
measures  must,  at  a  minimum,  provide 
for  continued  progress  toward  the 
attainment  goal  during  the  interim 
period  between  the  determination  that 
the  SIP  has  failed  to  achieve  RFP/ 
provide  for  timely  attainment  of  the 
NAAQS  and  the  additional  formal  air 
quality  plaiming  following  the 
determination  (57  FR  13511). 

The  Act  similarly  requires  that  states 
containing  certain  CO  nonattainment 
areas  to  adopt  contingency  measures 
that  will  take  effect  without  further 
action  by  the  State  or  EPA  upon  a 
determination  by  EPA  that  an  area  foiled 
to  make  reasonable  further  progress  or 
to  attain  the  standards,  as  described  in 
section  172(c)(9).  ("Not  aassified" 
areas,  that  is,  areas  that  had  a  design 
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value  less  than  the  9.0  part  per  million 
CO  NAAQS  at  the  time  of  designation, 
are  not  required  to  submit  conUngency 
measures.)  Pursuant  to  section  172(b), 
the  Administrator  has  established  a 
schedule  providing  that  states 
containing  areas  not  exempted  from  the 
contingency  measure  requirement  shall 
submit  SIP  revisions  containing 
contingwicy  measures  no  later  than 
November  15, 1993.  EPA  guidance 
("Technical  Support  Document  to  Aid 
States  with  the  Development  of  Carbon 
Monoxide  State  Implementation  Plans  " 
EPA-452/R-92-003,  July  1992) 
recommends  that  implementation  of  the 
contingency  measures  provide  vehicle 
miles  travelled  (VMT)  reductions  or 
emission  reductions  sufficient  to 
counteract  the  effect  of  one  year's 
growth  in  VMT.  However,  the  Act  does 
not  specify  how  many  contingency 
measures  are  needed  or  the  magnitude 
of  emissions  reductions  that  must  be 
provided  by  these  measures.  In  the 
interim  period  (i.e.,  after  an  area  fails  to 
attain  and  while  required  additional 
measures  are  being  adopted  due  to  being 
reclassified  to  serious),  EPA  believes 
diat  contingency  measures  must  provide 
for  continued  progress  toward  the 
attainment  goal.  This  would  be  the 
minimum  requirement  and  is  consistent 
with  the  statutory  scheme. 

Section  1 72(c){9)  of  the  Act  specifies 
that  contingency  measures  shall  "take 
effect  •  •  *  without  further  action  by 
the  State,  or  the  [EPA]  Administrator." 
H'A  has  interpreted  this  requirement  (in 
the  General  Preamble  at  57  FR  13512)  to 
mean  that  no  further  rulemaking 
activities  by  the  State  or  EPA  would  be 
needed  to  implement  the  contingency 
measures,  hi  general,  EPA  expects  all 
actions  needed  to  affect  full 
implementation  of  the  measures  to 
occur  within  60  days  aft«-  EPA  notifies 
the  State  of  its  failure  to  attain  the 
standard  or  make  RFP. 

EPA  recogniz^  that  certain  actions, 
such  as  notific^on  of  sources, 
modification  of  permits,  etc,  may  be 
needed  before  some  measures  could  be 
implemented.  However,  States  must 
show  that  their  contingency  measures 
can  be  implemented  with  minimal 
further  administrative  action  on  their 
part  and  with  no  additional  rulemaking 
action  such  as  public  hearing  or 
le^lative  review. 

The  PMio  and  CO  contingency 
measures  for  Missoula  were  developed 
by  the  Missoula  City-County  Health 
Department  (MCCHD),  with  input  from 
the  Montana  Department  of  Health  and 
Environmental  Sciences  (MDHES).  Alter 
a  local  public  hearing  on  September  16. 
1993,  the  Missoula  CSty-County  Air 
Pollution  Control  Board  adopted  the 


measures.  At  its  November  19, 1993 
MBHES  public  hearing,  the  Board 
adopted  the  contingency  measures. 

The  Governor  submitted  the 
contingency  measures  to  EPA  with  a 
letter  dated  March  2, 1994.  After 
reviewing  the  submittal  for  conformance 
with  the  completeness  criteria  in  40 
CFR  part  51 ,  appendix  V,  EPA      * 
-determined  the  submittal  to  be 
administratively  and  technically 
complete  and  notified  the  Governor  of 
such  determination  in  a  letter  dated 
May  12. 1994. 

1.  PMio  Contingency  Measure 

Upon  sbrty  days  notification  by  EPA* 
that  Missoula  has  failed  to  attain  the 
PMio  NAAQS  or  make  RFP.  MCCHD 
will  select  a  contingency  measure  rule 
based  on  chemical  or  microscopic 
analysis  of  exposed  PMio  filters  to 
determine  which  source  is  the 
significant  contributor  to  the  PM,o 
violation.  If.  after  analysis,  the  major 
contributing  source  is  determined  to  be 
re-entrained  road  dust,  the  area  of 
regulated  road  sanding  materials  will  be 
expanded  to  include  Section  1,  T12N 
R20W;  Sections  5  and  24,  T13N  R19W; 
and  Sections  19,  24.  25,  30,  31.  and  36.' 
T13N  R20W  (j.e.,  Rule  1401(7)(b)  wiU  be 
implemented),  to  general  terms,  the 
regulated  sanding  material  usage  area 
will  be  expanded  to  include  East 
Missoula.  Southwest  Missoula  near 
Buckhouse  Bridge.  West  Missoula 
between  the  Clark  Fork  and  Bitterroot 
.Rivers,  and  Northwest  Missoula  in  the 
Grant  Creek  area. 

If  after  analysis  the  major  contributing 
source  is  determined  to  be  residential 
wood  bimiing,  then  the  exemption  for 
burning  during  an  air  pollution  alert 
allowed  for  Class  I  permitted  stoves  and 
dealer  demonstration  permitted  devices 
will  not  be  allowed  (i.e..  Rule  1428(5)(d) 
and  (7)(b)  will  be  implemented). 
Regardless  of  the  results  of  the  analysis, 
either  Rule  1401(7)(b)  or  Rule  1428(5)(d) 
and  (7)(b)  will  be  implemented  within 
sixty  days  of  notification  from  EPA. 

*The  actual  wordiDg  of  Missoula's  PM « 
conitingeocy  mataure  regulation  is  "|u)pon  sixty 
(60)  days  notification  by  the  Monuna  Department 
of  Health  and  Environmental  Sciences  and  U.S. 
HPA  •  •  •  -  However.  In  a  November  3. 1994  letter 
from  Jeflirey  T.  ChafiiM.  MDHES.  to  Douglas  M.  Skia. 
EPA,  the  State  indicated  that  the  word  "and"  is  not  * 
uitended  to  imply  that  EPA  cannot  ma  ke  an 
independent  finding  of  Missoula's  failure  to  attain 
the  ctandanL  Tbeiefbre,  EPA  is  approving  this 
regulation  bated  on  the  expecution  that  all  action* 
needed  to  affect  full  impienientatjon  of  the 
contingency  measure  will  occur  writhin  60  days 
after  EPA  notifies  the  State  of  Missoula's  biluie  to 
attain  the  PM,o  standard  or  make  RFP  /  e .  the  State 
need  not  provide  notification  as  well. 

I 
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2.  CX)  Contingency  Measure 

Within  sixty  days  of  notification  by 
EPA  5  that  the  Missoula  CO 
nonattainment  area  has  failed  to  attain 
the  CO  NAAQS.  the  MCCHD  will 
implement  the  contingency  measure. 
Rule  1428(5)(d),  immediately.  This 
portion  of  the  Missoula  Solid  Fuel 
Burning  Etevices  regulations  states  that 
Rule  1428  (5)(a)  and  (7)(d)  wrill  be 
modified  to  delete  Class  I  and  Dealer 
Demonstrated  permitted  devices,  and 
Rule  1428(5)(c)  is  void.  In  other  words, 
if  the  area  has  failed  to  attain  the  CO 
NAAQS,  then  the  exemption  for  burning 
during  an  air  pollution  alert  for 
permitted  Class  I  and  dealer 
demonstrated  wobdbuming  devices  will 
not  be  allowed. 

.  C.  Effectiveness  of  the. Contingency 
Measures 

1.  Re-entrained  Road  Dust  Contingency 

Measure  forPMio 

If  the  re-entrained  road  dust 
contingency  measure  is  implemented, 
the  control  efficiency  of  the  re-entrained 
road  dust  measures  will  be  76%  in  the 
24-hour  attainment  demonstration  (an 
increase  of  14%  over  the  control 
efficiency  of  the  re-entrained  road  dust 
measures  in  the  original  SIP  attainment 
demonstration).  This  calculation  takes 
into  account  the  expanded  area  for 
using  washed  sand,  the  existing  areas 
for  using  washed  sand  and  liquid  de- 
icer,  and  the  existing  street  sweeping 
measures  (see  the  TSD  for  the  Missoula 
PMio  SIP  for  further  details  on  the 
existing  re-entrained  road  dust  - 
strategies).  Total  reduction  from  the 
contingency  measure  is  calculated  to  be 
4073  pounds  of  PMio  per  day. 

2.  Residential  Woodbuming 
Contingency  Measure  for  PMio 

Since  no  credit  was  taken  for  the 
residential  woodbuming  measures  in 
the  original  SIP  attainment 
demonstration,  control  efHciency  from 
the  residential  woodbuming 
contingency  measure  increases  in  the 
24-hour  attainment  demonstration.  See 
the  TSD  for  the  Missoula  PM,o  SIP  for 
further  details  on  the  existing 
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'The  actual  wording  of  Missoula's  CO 
contingency  measure  regulation  is  "(wlithin  sixty 
(60)  days  of  notification  by  the  MOHES  and  the  U.S. 

EPA However,  in  a  November  3. 1994  letter 

from  Jeffrey  T  ChafliBe.  I^HES.  to  Douglas  M.  Skie. 
EPA,  the  State  indicated  that  the  word  "and"  is  not 
intended  to  imply  that  EPA  cannot  make  an 
independent  flnding  of  Missoula's  failure  to  attain 
the  standard.  Tbtrafore,  EPA  is  approving  this 
regulation  baaed  on  the  expecution  that  all  actions 
needed  to  efbct  full  implementation  of  the 
contingMicy  maeaure  virill  occur  within  60  days 
after  EPA  notiflaa  the  Suie  of  Miaaoula's  bilure  to 
attain  the  00  standard.  t.e.,  the  Sute  need  not 
provide  nolificatioa  a*  «velL 


entrained  road 
measure  should 
ofthe  woodb 
the  control  mea 


residential  woocyuming  strategies 
(available  at  the  EPA  Region  VIII 
address  Usted  at  the  beginning  of  this 
notice).  Total  re<  uction  from  the 
contingency  met  sure  would  be  12.6 
pounds  of  PMio  >erday. 

EPA  believes  mis  contingency 
measure  is  adequate  for  several  reasons. 
First,  the  existing  Missoula  soUd  fuel 
burning  device  ligidation  (Rule  1428)  is 
already  a  very  stiingent  mandatory 
curtailment  pro^'am.  Any  further 
emissions  reductions  through  this 
program  are  verv  difficidt  to  achieve. 
Second,  the  emissions  inventory  for  the 
Missoula  area  indicates  that  re- 
entrained  road  d  iist  contributes  a 
somewhat  highe '  portion  of  the  PMio 
emissions  than  r  )sidential 
woodbuming.  T»erefore,  the  analysis 
necessary  for  the)  contingency  measure 
selection  procesi  most  likely  will 
indicate  that  res:  dential  woodbuming  is 
not  the  major  co  itributing  source  to 
Missoula's  failui  b  to  attain  the  PMio 
NAAQS  or  mak^  RFP,  and  that  the  re- 
st contingency 
e  implemented  instead  ■ 
ng  measure.  Finally, 
s  implemented  in 
the  PMio  SIP  aclfieve  more  emissions 
reductions  than  peeded  to  demonstrate 
attaiiunent  of  thiJ'MiolO  NAAQS,  as 
indicated  by  thelstate's  predicted  24- 
hoiu  attainment  concentration  of  143.8 
\Lg/m^  (see  58  PR  48341^8342,  59  FR 
2538,  and  the  re  ated  TSD).  Since  the 
24-hour  PMio  Ni  lAQS  is  150  jig/m^,  this 
established  safet  i  margin  further 
supports  the  reai  onableness  of  the 
contingency  mei  sure. 

3.  Residential  W  lodbuming 
Contingency  Me  isure  for  CO 

With  the  impl  {mentation  of  the 
residential  wooc  burning  contingency 
measure,  Class  I  devices  will  not  be 
allowed  to  bum  during  an  alert. 
Assuming  a  com  ervative  60% 
compliance  rate,  7,915  pounds  of  CO 
per  day  will  be  r  3duce(|pBince  the 
estimated  one-year  growth  of  vehicle 
miles  travelled  (VMT)  is  1%,  and  the 
CO  emissions  in  :entory  report  has 
determined  that  {l40,786  pounds  of  CO 
per  day  are  emitted  from  automobiles, 
approximately  lj409  pounds  of  CO  per 
day  are  needed  1  ir  a  sufficient  amount 
of  reduction  froi  i  the  contingency 
measure.  Therefore,  emissions 
reductions  are  a(  equately  met  with  the 
implementation  of  this  contingency 
measure. 

D.  Early  Implem  mtation 

Subchapter  3,  Contingency  Measure 
Selection  Procesk,  ofthe  Missoula  City- 
County  Air  Polli  ition  Control  Program's 
Chapter  IX — Re{  ulations,  Standards,  & 
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Permits — sets  out  its  early 
implementation  policy  as  follows.  For 
either  the  PMio  or  CO  contingency 
measures,  early  implementation  ofthe 
measiu«s  will  not  result  in  the 
requirement  to  implement  additional 
moderate  area  contingency  measures  if 
the  area  fails  to  attain  the  NAAQS  or 
make  reasonable  fiuther  progress  in 
reducing  emissions.  However,  if 
Missoula  is  reclassified  to  a  serious 
nonattainment  area,  additional  plaiming 
requirements,  including,  but  not  Umited 
to,  serious  area  contingency  measiu«s, 
would  be  necessary.  (See  59  FR  41998, 
August  16, 1994.) 

E.  PMio  SIP  Commitments  and  Variance 
Provision 

In  a  letter  dated  August  20, 1991,  the 
Governor  of  Montana  submitted  to  EPA 
the  Missoula  City-County  Air  Pollution 
Control  Program  as  a  revision  to  the 
Montana  SIP.  EPA's  review  identified 
numerous  deficiencies,  including 
inconsistencies  with  the  State 
regulations,  as  well  as  deficiencies 
similar  to  those  EPA  identified  in  the 
State  regulations.  In  a  December  4, 1991 
letter  from  the  EPA  Region  VIII 
Administrator  to  the  Governor  of 
Montana,  the  deficiencies  in  the 
Missoula  regulations  were  outlined  in 
detail  (this  letter  is  available  for  public 
inspection  at  the  EPA  Region  VIII 
address  listed  at  the  beginning  of  this 
notice).  The  problem  areas  included 
rules  involving  emergency  procedures, 
permitting,  open  burning,  wood-waste 
burners.  National  standards  of 
performance  for  new  stationary  sources 
(NSPS),  National  emission  standards  for 
hazardous  air  pollutants  (NESHAPs). 
and  variances. 

To  address  EPA's  concerns,  the  State 
took  commitments  through  the  public 
hearing  process  on  November  23, 1992 
and  submitted  the  commitments  to  EPA 
in  a  letter  dated  November  30. 1992,  as 
additional  tasks  to  be  performed  to 
correct  the  deficiencies  in  the  Missoula 
and  statewide  SIP.  Montana  requested 
that  EPA  consider  the  August  20, 1991 
submittal  concurrent  with  its  June  4. 
1992  PMio  SIP  submittal  and  the 
conditions  outlined  in  the  State's 
commitments. 

Commitments  related  to  the  Missoula 
local  regulations  were  as  follows: 

(A)  Missoula  shall  add  language  in 
Chapter  Vm  of  the  Missoula 
regulations  to  include  provisions 
for  inspection  of  sources  to 
ascertain  compliance  with  the 
adopted  emission  control  action  for 
each  emergency  episode  stage. 

(B)  Missoula  shall  review  and  revise  the 

internal  and  external 
communication  strategies  contained 


in  Missoula's  emergency  episode 
regulations  (Subchapter  4)  to  ensure 
consistency  with  the  state 
requirements  (SIP  Chapters  7  and 
8). 
(C)  Missoula  shall  revise  the  Missoula 
permitting  regulation  to  correct  the 
deficiencies  that  EPA  identified  in 
James  Scherer's  December  4, 1991 
letter  by: 

a.  Replacing  the  terms  "new  or  altered 
soiuce  or  stack"  and  "new  or 
altered  soim»"  with  more 
definitive  terms. 

b.  Adding  the  terms  "demolition"  and 
"modifications"  to  the  definition  of 
construction. 

c.  Eliminating  the  blanket  exemption 
fi^m  permitting  for  emergency 
equipment  installed  at  hospitals 
[Rule  1102(l)(h)]. 

d.  Eliminatiiig  the  blanket  exemption 
fium  permitting  for  equipment 
associated  with  the  storage  of 
agricultural  products  (I102(l)(f)l. 

e.  Replacing  the  term  "air  pollution 
control  capability"  contained  in 
Rule  1103(1)  vvrith  the  term  "air 
pollution  control  equipment  or 
techniques." 

f.  Changing  the  reference  to  the  1977 
Federal  Clean  Air  Act  contained  in 
Rule  1103  to  the  1990  Federal  Clean 
Air  Act. 

g.  Replacing  the  term  "expected 
production  capacity"  contained  in 
Rule  1105(l)(b)(ii)  with  the  term 
"maximum  design  production 
capacity." 

h.  Replacing  the  word  "or"  contained 
in  Rule  1109,  SecUons  (1),  (2).  and 
(3)  with  the  word  "and." 

(D)  If  suggestions  are  made  by  Montana 

for  Missoula  to  revise  their  open 
burning  regulations  in  accordance 
with  amendments  to  Montana  open 
burning  regulations  to  ensure  that  a 
state  open  burning  permit  to  bum 
creosote  railroad  ties  cannot  be 
issued  for  any  location  in  Missoula 
County,  Missoula  shall  complete 
the  necessary  revisions. 

(E)  Missoula  shall  revise  Rule  1407  to 

make  it  consistent  with  the 
proposed  amendments  to  Montana 
Rule  16.8.1407  regarding  wood 
waste  burners. 

(F)  Missoula  shall  revise  the  Missoula 

NSPS  and  NESHAP  regulaUons  to 
incorporate  all  federal  requirements 
promulgated  through  July  1, 1992. 
The  revisions  to  the  Missoula  City- 
County  Air  Pollution  Control  Program 
regulations,  which  were  submitted  by 
the  Govemor  with  a  letter  dated  March 
2, 1994.  fulfill  four  of  the  State's 
commitments  (see  A.  B.  C,  and  E  above) 
However,  EPA  still  has  concerns  with 


respect  to  the  minor  source  (grating 
permit  regulations  (see  below). 

Additional  information  submitted  to 
Doug  Skie,  EPA.  from  Jeff  Chaffee. 
MDHES,  in  a  letter  dated  June  9, 1994 
hilfiUs  one  more  commitment  (see  D 
above).  In  this  letter,  the  State  indicated 
that  there  is  no  need  for  Missoula  to 
revise  its  open  biiming  regulations.  The 
State  revised  its  open  burning 
regulations  to  prohibit  the  burning  of 
creosote  raihoad  ties  (revisions  adopted 
by  the  Montana  Board  of  Health  and 
Environmental  Sciences  at  its  May  20, 
1994  hearing),  and  the  Missoula 
regulation  already  prohibits  such 
burning.  Therefore,  the  State  does  not 
believe  that  revisions  to  Missoula's  open 
buming  regulations  are  required  at  this 
time. 

Therefore,  EPA  is  now  approving  the 
following  portions  of  Chapter  IX  of  the 
Missoula  City-Coimty  Air  Pollution 
Xk)ntrol  Program,  as  submitted  in  a  letter 
dated  August  20, 1991,  with  revisions 
submitted  in  letters  dated  June  4, 1992 
and  March  2, 1994— Subchapters  4  and 
13,  and  Subchapter  14,  Rule  1407— 
addressing  emergency  procedures,  open 
buming,  and  wood-waste  burners, 
respectively.  EPA  is  also  approving  all 
portions  of  Subchapter  11— Permit, 
Construction,  and  Operation  of  Air 
Contaminant  Sources — except  Rules 
1102(3).  1105(2),  and  1111(2).  The 
portions  of  Subchapter  11  that  EPA  is 
approving  relate  to  construction 
permits. 

Although  EPA  is  approving 
Missoula's  construction  permit 
regulations  of  Subchapter  1 1  as  part  of 
the  SIP,  EPA's  approval  does  not 
include  Missoula's  minor  soiut:e 
operating  permit  regulations,  which  are 
found  in  Chapter  IX:  Subchapter  11, 
Rules  1102(3).  1105(2),  and  1111(2). 
EPA  is  declining  to  take  action  on  these 
minor  source  operating  permit 
regulations  because  they  do  not  meet 
the  criteria  ofthe  June  28, 1989  Federal 
Register  notice,  which  are  required  in 
order  for  the  minor  source  operating 
permits  to  be  considered  federally 
enforceable  (see  54  FR  27282). 

Also  included  in  the  March  2, 1994 
submittal  are  minor  amendments  to  two 
previously  approved  chapters  ofthe 
Missoula  City-County  Air  Pollution 
Control  Program.  These  revisions 
involve  a  name  change  for  the  air 
advisory  council  listed  in  Chapter  VII. 
and  amendments  to  Chapter  Vin,  to 
provide  for  emergency  episode 
inspections  of  operating  point  sources, 
which  are  capable  of  emitting  25  tons  or 
more  per  year  of  any  regulated  air 
pollutant,  to  ensure  compliance  with 
abatement  plan  requirements.  EPA. 
approves  these  revisions. 


EPA's  concerns  regarding  Missoula 
City-Cotmty  Air  Pollution  Control 
Prt^m,  Chapter  X,  Variances,  as 
included  with  the  August  20, 1991 
submittal,  have  not  b^n  addressed.  In 
the  December  4, 1991  letter  to  the 
Govemor,  EPA  informed  the  State  that 
section  llO(i)  ofthe  Federal  Clean  Air 
Act,  as  amended,  prohibits  the 
suspension  of  any  requirement  of  an 
applicable  SIP  from  being  taken  with 
respect  to  a  stationary  source  by  a  State 
or  the  Administrator  of  EPA,  except  by 
SIP  revision  under  section  110(a)  (and  a 
few  other  exceptions).  Neither  the  June 
4, 1992  submittal,  nor  the  March  2, 1994 
submittal,  corrected  this  problem. 
Therefore,  EPA  must  disapprove 
Missoula's  Chapter  X.  Variances,  at  this 
time. 

One  ofthe  November  30. 1992 
Govemor's  commitments  regarding 
Missoula  is  still  outstanding.  That 
commitment  addresses  Missoula  NSPS 
and  NESHAP  regulations  (see  (F), 
above).  EPA  will  take  separate  action  on 
those  regulations,  as  appropriate. 

F.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  Sections  1 72(c)(6), 
110(a)(2)(A)  and  57  FR  13556).  The  EPA 
criteria  addressing  the  enforceability  of 
SIPs  and  SIP  revisions  were  stated  in  a 
September  23, 1987  memorandum  (with 
attachments)  from  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (see  57  FR  13541).  State 
implementation  plan  provisions  also 
must  contain  a  program  to  provide  for 
enforcement  of  control  measures  and 
other  elements  in  the  SIP  (see  section 
110(a)(2)(C)). 

The  specific  measures  contained  in 
the  Missoula  contingency  plan  are 
addressed  above  in  Section  II. B.  The 
Missoula  air  pollution  control 
regulations,  as  included  in  the  SIP,  are 
legally  enforceable  by  MCCHD.  There 
are  civil  penalties,  which  increase  with 
each  violation,  for  noncompliance  with 
the  solid  fuel  buming  device  regulation. 
Violation  of  any  other  provision, 
regulation  or  mle  enforced  under  the 
program  results  in  a  criminal  offense 
punishable  by  a  fine. 

The  Missoula  City-County  Air 
Pollution  Control  Program  regulations 
are  also  enforceable  by  the  MDHES,  if 
the  MCCHD  fails  to  administer  the 
program.  Since  the  program  has  been 
approved  by  the  MBHES  in  accordance 
with  Section  75-2-301  of  the  Montana 
Clean  Air  Act  and  effectuated  by  an 
MBHES  order,  and  since  the  MDHES 
can  enforce  MBHES  orders,  the  MDHES 
has  independent  enforcement  powers. 
Enforcement  provisions  are  foimd  in  the 
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Clean  Air  Act  of  Montana,  Section8r75- 
2-401-429,  Montana  Code  Annotated. 

If  a  State  leUes  on  a  local  government 
for  the  implementation  of  any  plan 
provision,  tb«i,  according  to  Section 
110(a)(2)(E)(iii)  of  the  Act,  the  SUte 
must  provide  necessary  assurances  that 
the  State  has  responsibility  for  ensuring 
adequate  implementation  of  such  plan 
provision.  A  State  would  have 
responsibility  to  ensure  adequate 
implementation  if,  for  example,  the 
State  has  the  authority  and  resources  to 
implement  the  provision  when  the  local 
entity  has  foiled  to  do  so. 

The  Missoula  City-County  Air 
Pollution  Control  Program  was 
established  in  accordance  with  the 
requirements  of  Section  75-2-301  of  the 
Montana  Clean  Air  Act,  as  amended 
(1991).  A  revised  version  of  the  air 
pollution  control  regulations  was 
approved  by  the  Missoula  City-County 
Air  Pollution  Control  Board  on  April  24, 
1991.  and  on  June  28. 1991  the  MBHES 
issued  a  board  order  approving  these 
regulations.  A  stipulation  between  the 
MDHES  and  the  Missoula  City-County 
Air  Pollution  Control  Board  that 
delineates  responsibilities  and 
au^orities  between  the  MDHES  and  the 
local  authorities  was  signed  April  29, 
1991.  On  March  20, 1992,  the  MBHES 
issued  a  board  order  approving 
revisions  to  the  Missoula  City-County 
Air  Pollution  Control  Program.  The 
April  29, 1991  stipulation,  the  June  28, 

1991  Board  order,  and  the  March  20, 

1992  Board  order  were  incorporated 
into  the  SIP  on  January  18, 1994  (59  FR 
2540). 

On  November  19. 1993,  the  MBHES 
issued  a  Board  order  approving  the 
Missoula  PMio  and  CO  contingency 
measures  and  revisions  to  the  Missoula 
City-County  regulations.  These 
regulations  and  the  November  19. 1993 
Board  order  were  submitted  to  EPA  as 
a  modification  to  the  Montana  SIP. 

The  Missoula  City-County  rules  are  in 
effect  now.  The  State  of  Montana  has  a 
program  that  will  ensure  that  the 
contingency  measures  contained  in  the 
Missoula  SIP  are  adequately  enforced. 
EPA  believes  that  the  State's  and 
Missoula's  existing  air  enforcement 
program  will  be  adequate.  The  TSD  for 
this  action  contains  further  information 
on  enforceability  requirements, 
responsibilities,  and  a  discussion  of  the 
personnel  and  funding  intended  to 
support  effective  implementation  of  the 
control  measures. 

m.  Final  Action 

EPA  is  approving  Montana's  SIP 
revisions,  submitted  by  the  Governor 
with  a  letter  dated  March  2, 1994,  for 
the  Missoula,  Montana  nonattainment  . 


the  Missoula  City 
Control  Program, 
August  20. 1991. 
submitted  June  4. 
1994:  (1)  Subcha 


area.  This  submiti  il  addressed  PMio  and 
CO  contingency  n  easure  plans  that 
were  due  on  Nov^nber  15, 1993.  These 
ncorporation  of  a  new 
Subchapter  3  (Contingency  Measure 
Selection  Process!  in  Chapter  IX  of  the 
Missoula  City-Coijnty  Air  Pollution 
Control  Pro-am  aid  revisions  to 
Chapter  DC,  Subchapter  14,  Rule  1401 
(regarding  the  coningency  measure  to 
expand  the  area  of  regulated  road 
sanding  material^and  Rule  1428 
(regarding  the  coinngency  measure  to 
void  certain  #olidcuel  burning  device 
permits).  J 

The  March  2, 1^  submittal  also 
revised  several  Missoula  City-County 
Air  Pollution  Control  Program 
regulations,  as  co^unitted  to  be 
completed  by  the  Governor  of  Montana 
to  EPA  in  a  letter  cated  November  30, 
1992.  Due  to  the  siitisfaction  of  those 
commitments.  EPA  can  now  approve 
the  following  persons  of  Chapter  IX  of 
unty  Air  Pollution 
submitted  on 
th  revisions 
992,  and  March  2, 
.  er  4,  Emergency 
Procedures;  (2)  alll  portions  of 
Subchapter  11,  P^mit,  Construction, 
and  Operation  of  f^ontaminant 
Sources— except  Rules  1102(3),  1105(2), 
and  1111(2)  (the  [jortions  of  Subchapter 
11  that  EPA  is  aporoving  relate  to 
construction  permits);  (3)  Subchapter 

13,  Open  Bumingi  and  (4)  Subchapter 

14,  Rule  1407.  Wdod-Waste  Burners. 
Although  EPA  i^  approving 

Missoula's  construction  permit 
regulations  of  Sutichapter  11  as  part  of 
the  SIP,  EPA's  apf  roval  does  not 
include  Missoulal  minor  source 
operating  permit  i  egulations.  EPA  is 
declining  to  take )  ction  on  Missoula's 
minor  source  opei  ating  permit 
regulations.  wtUcI  are  found  in  Chapter 
IX:  Subchapter  111  Rules  1102(3). 
1105(2),  and  111112).  because  they  do 
not  meet  the  crite^a  of  the  June  28. 1989 
Federal  Register  document.  These 
criteria  must  be  nnt  in  order  for  the 
minor  source  opetating  permits  to  be 
considered  federally  enforceable  (see  54  ' 
FR  27282). 

EPA  also  appro'  res  minor  revisions  to 
previously  appro\  ed  Missoula  City- 
Coimty  Air  Pollut  on  Control  Program 
Chapter  VII  and  C  lapter  VIII.  as 
included  in  the  Nmrch  2, 1994 
submittal. 

Finally.  EPA  is  iisapproving  Missoula 
City-County  Air  P  Dilution  Control 
Program,  Chapter  a.  Variances,  as 
adopted  by  the  MBHES  on  June  28, 
1991,  and  submiti  sd  by  the  Governor  of 
Montana  in  a  lettc  r  dated  August  20, 
1991.  This  chapte  ■  is  not  consistent 
with  section  110(  |  of  the  Clean  Air  Act, 
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which  prohibits  any  State  or  EPA  from 
granting  a  variance  fix>m  any 
requirement  of  an  applicable 
implementation  plan  with  respect  to  a 
statiimary  source. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Roister 
publication,  EPA  is  proposing  to 
approve  theSIP revision  should  adverse 
or  critical  comments  be  filed.  Under  the 
procedures  established  in  the  May  10, 

1994  Federal  Register  (59  FR  24054), 
this  action  will  be  effective  February  13, 

1995  unless,  by  January  12, 1995, 
adverse  or  critical  comments  are 
received. 

If  such  comments  are  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  efflBctive 
on  February  13, 1995. 

Nothing  in  this  action  should  be 
construed  as  pennitting  or  allowing  or 
establishing  a  precedent  for  any  fiiture 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  separately  in  Ught  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibihty  Act. 
5  U.S.C  600.  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

Approvals  of  SIP  submittals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significtmt  impact  on 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  Federal-state 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
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reasonableness  of  state  action  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  «nich 
grounds.  Union  Electnc  Co  v  US. 
f  .P.A..  427  U.S.  246.  256-66  (1976);  42 
U.S.C.  7410(a)(2). 

EPA's  disapproval— of  the  portion  of 
the  submittal  containing  Missoula's 
variance  rule — ^under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Ah-  Act 
does  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  impose  any  new  Federal 
requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  13, 
1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  must  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Particulate  matter, 
Reporting  and  recordkeeping 
requirements,  Sulfur  dioxide.  Volatile 
organic  compounds. 

Dated:  November  29, 1994. 
William  P.  YeUowtaU, 

Reyonal  Administrator 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
contmues  to  read  as  follows: 
Authority:  42  U.S.C  7401-7671q. 


Subpart  BB-Montana 

2.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(35)  to  read  as 
follows: 

$52.1370    Mentmcationofplan. 
*        *        •        •        « 

(c)*  •  • 

(35)  The  Governor  of  Montana 
submitted  PM,o  and  CO  contingency 
measures  for  Missoula,  Montana  in  a 
letter  dated  March  2, 1994.  The 
Governor  of  Montana  also  submitted  the 
Missoula  City-County  Air  PolluUon 
Control  Program  in  a  letter  dated  August 
20, 1991,  wdth  amendments  submitted 
in  letters  dated  June  4, 1992  and  March 
2, 1994.  The  March  2, 1994  submittal 
satisfies  several  commitments  made  by 
the  State  in  its  original  PMio  moderate 
nonattainment  area  SIP. 

(i)  Incorporation  by  reference. 

(A)  Board  order  issued  on  November 
19,  1993  by  the  Montana  Board  of 
Health  and  Environmental  Sciences 
approving  the  amendments  to  Missoula 
City-County  Air  Pollution  Control 
Program  Chapter  VU,  VUI,  and  IX, 
regarding,  among  other  things,  the  PM,o 
and  CO  contingency  measures, 
inspections,  emergency  procedures, 
permitting,  and  wood-waste  burners. 

(B)  Missoula  Qty-County  Chapter  IX. 
Subchapter  3,  effective  November  19. 
1993,  which  addresses  the  PM,o  and  CO 
contingency  measure  selection  process. 

(C)  Missoula   City-County    Rule 
1401(7).  effective  November  19,  1993. 
which  addresses  PMio  contingency 
measure  requirements  for  an  expanded 
area  of  regulated  road  sanding  materials. 

(D)  Missoula  City-County  Rule 
1428(5)  and  1428(7),  effective  November 
19. 1993.  which  addresses  PM,o  and  CO 
contingency  measure  requirements  for 
solid  fuel  burning  devices. 

(E)  Missoula  City-County  Air 
Pollution  Control  Program  Chapter  IX. 
Subchapter  13.  Open  Burning,  effective 
June  28, 1991. 

(F)  Other  Missoula  City-County  Air 
Pollution  Control  Program  regulations 
effective  June  28, 1991 ,  with 
amendments  effective  on  March  20, 
1992  and  November  19.  1993,  as 
follows:  all  portions  of  Chapter  IX, 
Subchapter  11,  Permit,  Construction 
and  Operation  of  Air  Contaminant 
Sources,  except,  Rules  1102(3),  1105(2), 
and  1111(2). 

(G)  Other  Missoula  City-County  Air 
Pollution  Control  Program  regulations 
effective  June  28, 1991,  with 
amendments  effective  on  November  19. 
1993,  as  follows:  Chapter  IX,  Subchapter 
4,  Emergency  Procedures  and  Chapter 
IX.  Subdiapter  14.  Rule  1407, 
Prevention,  Abatement  and  Control  of 


Air  Pollution  fit)m  Wood-Waste 
Burners. 

(H)  Minor  revisions  to  Missoula  Qty- 
County  Air  PolluUon  Control  Program 
Chapter  Vn,  Air  Quality  Advisory 
Council,  and  Chapter  VIII,  Inspections, 
effective  on  November  19. 1993.  as 
follows:  Chapter  VUd)  and  Chapter 
Vin(4).  *^ 

3.  Section  52.1390  is  added  to  read  as 
follows: 

$5^1390   Missouta  V»1ance  Provision. 

The  Missoula  City-County  Air 
PolluUon  Control  Program  s  Chapter  X. 
Variances,  which  was  adopted  by  the 
Montana  Board  of  Health  and 
Environmental  Sciences  on  June  28, 
1991  and  submitted  by  the  Gove  nor  of 
Montana  to  EPA  in  a  letter  dated  August 
20. 1991,  is  disapproved.  This  rule  is 
inconsistent  with  section  llO(i)  of  the 
Clean  Air  Act.  which  prohibits  any  Stnte 
or  EPA  from  granUng  a  variance  from 
any  requirement  of  an  applicable 
implementaUon  plan  with  respect  to  a 
stationary  source. 

[FR  Doc.  94-30512  Filed  12-12-94: 8  45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  65 

RIN0906-AD69 

National  Institute  of  Environmental 
Health  Sciences  Hazardous  Waste 
Worker  Training 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 
ACTION:  Final  rule. 


SUMMARY:  The  National  Institutes  of 
Health  (NIH)  is  amending  regulations 
governing  the  National  Institute  of  . 
Environmental  Health  Sciences 
Hazardous  Waste  Worker  Training 
Program  to  make  them  applicable  to  the 
new  Hazmat  Employee  Training  C-rvir.is 
Program  authorized  by  section  113  c: 
the  Hazardous  Materials  TransponaLon 
Act.  as  amended  by  the  Hazardous 
Materials  Transportation  Uniform  Safety 
Act  of  1990. 

EFFECTIVE  DATE:  Effective  January  12, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chip  Hughes,  Worker  Education  and 
Training  Program,  Office  of  Disease 
Prevention,  P.  O.  Box  12233,  NIEHS, 
West  Campus,  MD  WC-04.  Research 
Triangle  Park,  North  Carolina  27709, 
telephone  (919)  541-0217  (this  not  a 
toll-free  number). 


UMI 


SUPPLEMENTARY  MfOfMATION:  Th« 
Hazardous  Materials  Transportation 
Unifbnn  Safety  Act  (HMTUSA)  of  1990. 
Public  Law  101-615,  enacted  on 
November  16. 1990.  amends  the 
Hazardous  Materials  Transportation  Act 
(HMTA)  (49  U.S.C.  Appendix  1801  et 
seq.)  by  authorizing  the  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS)  of  the  National 
Institutes  of  Health  to  administer  a 
program  of  grants  to  qualified  non-profit 
organizations  for  the  purpose  of 
providing  training  and  education  to 
hazardous  materials  employees 
regarding  the  safe  unloading,  loading, 
handling,  storage  and  transportation  of 
hazardous  materials  and  emergency 
preparedness  for  responding  to 
accidents  or  incidents  involving  the 
transportation  of  hazardous  materials  in 
order  to  meet  the  training  requirements 
issued  under  section  106(b)  of  the 
HMTA.  Section  118  of  the  HMTA 
directs  NIEHS  to  administer  the  Hazmat 
Employee  Training  Grant  Program  in 
consultation  with  the  Secretary  of  the 
U.S.  Department  of  Transf>ortation 
(DOT),  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
and  the  Secretary  of  the  U.S. 
Department  of  Labor  (DOL).  The  grants 
are  funded  from  the  collection  of  fiees, 
as  specified  under  section  117A(h)  of 
the  HMTA.  which  are  collected  from  the 
transporters  of  hazardous  materials  on 
an  annual  basis.  Funds  to  support  the 
grant  program  are  transferred  from  DOT 
to  NIEHS  on  an  annual  basis  through  an 
Interagency  Agreement. 

This  rule  amends  regulations  at  42 
CFR  part  65  governing  the  NIEHS 
Hazaitlous  Waste  WorkerTraiiiing 
Grants  Program  to  make  them  applicable 
to  the  new  Hazmat  Employee  Training 
.Grants  Program.  Specifically,  the 
authority  citation  for  part  65  is  amended 
to  include  the  authority  for  the  new 
training  grants  (49  U.S.C.  App.  1816): 
§  65.1  is  amended  by  revising 
paragraphs  (a),  (b)  concluding  text  and 
(c)  introductory  text  to  set  forih  the 
applicability  of  part  65  to  the  Hazmat 
Employee  Training  Grant  Program;  and 
§  65.2  is  amended  by  deleting  the 
definition  of  "Act"  and  adding 
definitions  of  the  acronyms  "SARA" 
and  "HMTA"  and  by  revising  the 
definition  of  "Award  or  grant." 
Additionally,  references  to  "section  126 
of  the  Act"  foimd  in  sections  65.1. 65.4 
and  65.5  of  the  part  65  are  revised  to 
read  "section  126  of  the  SARA  or 
section  118  of  the  HMTA." 

Further.  Public  Law  103-227.  enacted 
on  March  31, 1994.  prohibits  smoking  in 
certain  Cadlities  in  which  minors  will 
be  prasent  The  Department  of  Health 
and  Human  Services  is  now  preparing 
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to  implement  th  >  provisions  of  that  law. 
Until  those  imp  ementation  plans  are  in 
place.  PHS  cont  nues  to  strongly 
encourage  all  grtnt  recipients  to  provide 
a  smoke-free  wc^^kplace  and  promote  the 
nonuse  of  all  tobacco  products. 

On  September  29, 1993,  NIH      - 
published  a  notice  of  proposed 
rulemaking  in  tAe  Federal  Register 
announcing  ournplans  to  amend  the 
regulations  governing  the  Hazardous 
Waste  Worker  IVaining  Program  at  42 
CFR  part  65  by  faking  these  changes 
and  invited  pub  ic  comment.  We 
received  two  coj  oments  on  the  proposed 
changes.  These  ( »mments  were  received 
from  the  George  Meany  Center  for  Labor 
Studies  and  the  Chemical  Waste 
Transportation  tistitute  of  the  National 
Solid  Wastes  Management  Association. 

Comment:  The  George  Meany  Center 
for  LalxM'  Studies  suggested  that  the 
inclusion  of  botn  planning  grants  and 
program  grants  m  part  65  is  inconsistent 
with  section  118(c)  of  the  amended 
HMTA  which  restricts  funding  to  "non- 
profit organizati  ans  which  previously 
have  demonstra  ed  their  expertise  in 
implementing  ai  id  operating  hazmat 
employee  traini  ig  and  education 
programs." 

Response:  Wl  ile  planning  grants  are 
an  option  for  NI  iHS  in  the  overall 
training  prograif  under  the  Superfund 
Amendments  ai^d  Reauthorization  Act 
of  1986  (SARA)i  it  would  not  be  an 
option  with  the  HMTA  Hazmat 
Employee  Training  Grant  Program  since 
the  statute  is  so  narrowly  drawn.  In 
response  to  the  comment,  we  have 
clarified  §  65.1  |c)  to  indicate  that 
plaiming  grants  are  available  only  under 
SARA.  I 

Comment:  TIk  Chairman  of  the 
Chemical  Waste)  Transportation  Institute 
suggested  the  tifle  heading  of  part  65  be 
expanded  to  make  reference  to  both 
types  of  grants  programs.  He  suggested 
the  heading  be  iltered  to  read:  "NIEHS 
Hazardous  Waste  Worker  Training  and 
Hazmat  Emplojifse  Training  Grant 
Programs." 

Response:  NI 
original  title  he 
is  generically  ( 
programs  cover 
of  new  pr 
waste  worker  i 


CHS  prefers  to  retain  the 
[ding  of  part  65  which 
iptive  of  the  kinds  of 
I,  including  additions 
related  to  hazardous 
ining  and  additions  to 
a  program's  purview  and  statutory 
authority.  The  public  will  be  notified  of 
>f  funds  for  particular 
the  standard  process 
»y  NIH  of  Requests  for 
M).  Hence,  there  is  no 
need  for  changing  the  program's  general 
title  with  every  new  statutory  or 
regulatory  amei  dment. 


the  availability  i 
programs  throu^ 
of  the  issuance  I 
Applications  (I 


Accortlingly,  no  dianges  have  been 
made  in  the  proposed  rule,  except  for 
minor  editorial  changes. 

Regulatory  Impact  Statement 

Executive  Order  No.  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  requires  us  to 
prepare  an  analysis  for  any  rule  that 
meets  one  of  the  E.  O  12866  criteria  for 
a  significant  regulatory  action,  that  is,    - 
that  may — 

Have  an  annual  efEect  on  the  economy  of 
$100  million  or  moie  or  adversely  aSlBct  in 
a  material  way  the  economy,  a  sector  of  the 
economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal,  governments,  or 
commimities. 

Create  a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taluw  or  planned 
by  another  agency; 

Materially  alter  the  budgetary  Impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

Raise  novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  E.O. 
12866. 

In  addition,  we  prepare  a  r^ulatory 
flexibility  analysis,  in  accordance  with 
the  Regulatory  Flexibility  Act  of  1980  (5 
U.S.C  chapter  6),  if  the  rule  is  expected 
to  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 

Because  this  rule  merely  makes  minor 
changes  in  the  authority  citation, 
applicability  section,  and  definitions 
section  to  incorporate  the  new  Hazmat 
Employee  Training  Grant  Program 
authority  into  part  65,  it  will  have  no 
ma)or  consequential  effects  on  the 
economy  or  small  entities.  Therefore, 
the  Secretary  has  determined  that  this 
rule  is  not  significant  within  the 
definition  of  E.0. 12866,  and  the 
Secretary  certifies  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 

Paperwork  Reduction  Act 

Sections  65.4(a),  (b)  and  Cc)  of  part  65 
contain  information  collection 
requirements  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  chapter  35).  The 
information  collection  language  in  these 
sections  is  currently  approved  under 
OMB  control  number  0925-0348. 
Response  burden  in  conjimction  with 
the  program  is  approved  under  OMB 
control  number  0925-0001  This  rule 
does  not  result  in  any  changes  in  the 
language  currently  approved  under 
control  number  0925-0348 


Catalog  of  Federal  Domestic  i 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  mm^ieted  pcopam 
affected  by  the  subiect  rule  is:  93.142 
List  of  SiAjects  in  42  CFK  Part  S5 

Education  study  programs.  Grant 
programs — education.  Grant  program*— 
health,  Hazardous  materials 
transportation,  training  programsi. 

Dated:  N6»e»liei  1. 19M. 
PUlipK.Lee. 
AssMaatSemlaeyforHeatih. 

Approved:  Deceiniier  7. 1994. 
OMn«E.SlMlalB, 
Secretary 

For  reasons  set  out  in  the  preamble. 
part  65  of  title  42  of  the  code  (rf  Federal 
Regulations  is  amended  to  read  as  set 
forth  below 

PART  65— NATIONAL  INSTITUTE  OF 
ENVIRONMENTAL  HEALTH  SCIENCES 
HAZARDOtJS  WASTE  WORKER 
TRAINING 

1  The  authority  citation  for  part  65  is 
revised  to  reed  as  follows: 

AiAoriljr:  42  V.SXl  9660b;  49  U.S.C  App. 

2.  Section  65.1  is  amended  by  revising 
paragraphs  (a),  (bj  concluding  text  and 
(c)  introductory  text  to  read  as  follows: 


§65.1    TowtMtprafsdKdoi 
regulations  app^ 

(a)  The  regulations  in  this  part  apply 

to:  r-  1-1-7 

(1)  The  program  (rf  grants  for  the 
training  and  educatian  of  workers  who 
are  or  are  Ukely  to  be  engi^ed  in 
activities  related  to  hazardous  waste 
removal  or  containment,  or  onerg^icy 
response  that  is  authorized  under 
section  128(g)  of  the  SARA,  and 

(2)  The  (wogram  of  grants  to  support 
qualified  non-profit  cwganizaftions  ka 
the  purpose  of  providii^  training  and 
education  to  hazardous  materials 
employees  regarding:  the  safe 
unloading,  loading,  handling,  stwage, 
and  transportation  of  hazardous 
materials:  and.  emergency  i»eparedness 
for  responding  to  accidents  or  incidents 
invcdving  the  transpmtatkm  of 
hazardous  materials  that  is  authorized 
under  section  118  of  the  HMTA. 

(b)  •  •  • 
(!)••• 
•        •       *        •        * 

Target  populations  may  also  be 
regulated  under  standards  promulgated 
by  the  Secr^ary  of  Labw.  the  Secretary 
of  TransportatioD.  the  Administrator  ot 
the  Envinmmoital  Protection  Agency. 
and  other  agencies  under  section  1264) 
of  the  SARA  or  section  106(b)  of  the 
HMTA. 


(c^TwDtjfpesofgmntearoavaaaMe:       regulation*  of  this  part,  and  pmmm 
Prapamgnnu  cowing  the  fuUimige  erf    priorities  l-«.«»i— »— . 

activities,  including  program  *        •        •        »        , 

development,  direct  worker  training  and 
ediicatioQ,  and  program  evaluation;  and 
planning  grants  under  the  SARA. 


IFR  Doc  94-30S57  Filed  12-12-94;  8:45  ami 
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3.  Section  65.2  is  amended  hf 
removing  the  definitim  trf'"Act"  and  by 
adding  ia  alphabetical  order  definitions 

of  the  acronyms  "HMTA"  and  "SARA", 
and  by  revising  the  definition  of 
"Award  or  grant",  to  read  as  follows: 

§65.2    Deflnitlona. 

As  used  in  this  part: 

Award  or  grant  means  a  grant  or 
cooperatiw  agreement  made  under 
secUon  126(g)  of  the  SARA  or  section 
118  of  the  HMTA. 

HMTA  means  the  Hazardous 
Materials  Transportation  Act,  as 
amended  (49  U.S.C  App.  1801  etseq.). 

*  •        •        »        » 

SARA  means  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986.  Public  Law  99-^99.  as 
amended  (42  U.S.C  9601  et  seq\ 

*  •        •        *        • 

4.  Section  65.4  is  amended  by  revinng 
paragra;^  (b)  to  read  as  follows: 

§66.4   Project  requirements. 

*  •        •        •        •  • 

(a)«  •  • 

(b)  Each  applicant  must  detail  the 
nature,  duration,  and  purpose  of  the 
training  for  which  the  application  is 
filed.  The  proposed  training  program 
must  meet  the  standards  promulgated 
by  the  Secretary  of  Labor  and  Secretary 
of  Transportation  under  section  126(g) 
of  the  SARA  or  section  106(b)  of  the 
HMTA,  and  such  additional 
requirements  as  the  Director  may 
prescribe  to  ensure  appropriate  health 
and  safety  training. 

(c)-  •  • 

5.  Section  65.5  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§65.5    HowwWappWcationsbeevaluaterfy 

(a)*  *  • 

(b)  Within  the  limits  of  funds 
available,  the  EHrector  may  award 
training  gi«its  to  carry  out  those 
projects  whidt  have  satisfied  the 
requirements  tA  the  regulattons  of  this 
part;  are  determined  by  the  Dtrector  to 
be  technically  moitorious:  and  in  the 
judgment  oi  the  EKrectCH-  best  promote 
the  purposes  of  the  ^ant  programs 
authorized  by  section  126(g)  of  the 
SARA  or  section  118  of  the  HMTA.  the 


HaaWt  Car*  Financing  Admii 

42  CFR  Parts  405  and  482 

[BPO-421-F1 

RtNOm-AOII 


Reviaions  tp  CondWons  of 
Panidpatkinlor 


AGENCY:  Health  Care  Financing 
Administration  CHCFA),  HHS. 
ACTION:  Final  rule. 


This  final  rule  establishes  as 
a  condition  of  participation  (which 
facihties  must  meet  in  order  to 
participate  in  the  Medicare  and 
Medicaid  programs)  the  requirement 
that  hospitals  have  a  discharge  planning 
process  for  patients  who  require  such 
services  and  specifies  the  elements  of 
that  process.  It  also  changes  the  required 
qualifications  of  a  hospital's  medical 
director  These  provisions  implement 
sections  9305(c)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (OBRA  '86) 
and  6025  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989 

Also,  we  are  not  adopting  several 
minor  proposed  revisions  to  the 
conditions  for  coverage  of  suppliers  of 
end-stage  renal  disease  (ESRD)  services. 
We  are  now  developing  comprehensive 
revisicms  to  the  ESRD  regulations  and 
brieve  that  it  would  be  appropriate  to 
reconsider  the  proposed  changes  as  part 
of  that  rukoiaking  process. 
DATES:  Effective  d<ae:  These  rules  are 
effective  January  12, 1995. 
F0«  RMTMEN  MFOfWATKM  CONTACT: 
Artene  Ford  (410)  966-4617— For 

hospital  discharge  planning 
Berorly  Christian  (410)  966-4616— For 

qualifications  of  medical  directors 
Jadde  9ieridan  (410)  96&-463S— For 
ESRD-related  issues 

SUPPLEMENTARY  MFORMATIQM: 
LBackgronnd 

A.  General    • 

On  June  16, 1968.  we  puUidied  a 
proposed  rule  (53  FR  22506)  concemn^ 
discharge  planning  as  a  hospital 
condition  ci  participation,  certain 
laboratory  director  qualifications 
requited  by  recent  legislation,  and 
proposed  revisions  to  regulations  aimed 
at  reducing  paperwork  and  infoimatian 
collection  requirements.  In  the  proposal. 
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ws  explained  that  conditioas  of 
participation  (ccmditions)  are  the 
requirements  that  hospitals  must  meet 
in  order  to  participate  in  the  Medicare 
program:  hospitals  that  participate  in 
the  Medicaid  program  must  meet  the 
same  requirements.  These  conditions 
implement  sections  1861(e),  (f).  (k).  and 
<z)  of  the  Social  Seciirity  Act  (the  Act). 

These  conditions  are  intended  to 
protect  patient  health  and  safety  and  to 
help  assure  that  high-quality  care  is 
provided  to  all  patients.  The  current 
regulations  containing  the  conditions  of 
participation  for  hospitals  are  located  in 
the  Code  of  Federal  Regulations  at  42 
CFR  Part  482.  Subparts  A,  B,  C.  D,  and 
E.  Providers  are  surveyed  by  a  State 
survey  agency  to  ensure  that  they  meet 
our  participation  requirements.  (Our 
regulations  concerning  survey  and 
certification  procedures  for  providers 
affected  by  this  rule  are  at  42  CFR  Part 
488  unless  otherwise  noted.)  Hospitals 
accredited  by  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations  (JCAHO)  or  the  American 
Osteopathic  Association  (AOA)  are 
deemed  under  section  1865  of  the  Act 
and  §  488.5  of  our  regulations  to  meet 
most  of  our  requirements  in  the  hospital 
conditions  of  participation  and  need  not 
be  routinely  surveyed. 

Failure  to  meet  a  condition  of 
participation  may  ieopardize  the 
continuation  of  a  facility's  participation 
in  the  Medicare  or  Medicaid  program. 

B.  Discharge  Planning  Process 

Over  the  past  20  years,  the  average 
length  of  a  hospital  stay  has  become 
significantly  shorter  for  a  number  of 
reasons.  Factors  contributing  to  this 
reduction  include  payment  methods  for 
hospitals,  such  as  Medicare's 
prospective  payment  system,  which 
furnishes  incentives  to  hospitals  to 
retain  only  those  patients  needing  care 
that  can  be  safely  furnished  only  in  the 
inpatient  hospital  setting.  Additionally, 
increases  in  the  aged  population, 
coupled  with  shorter  lengths  of  hospital 
stays,  have  created  a  demand  for 
rehabilitative  and  restorative  treatments 
in  non-hospital  settings  that  can  be 
furnished  after  hospital  discharge.  To 
assure  the  coordination  needed  to 
achieve  a  timely  transition  to  post- 
hospitd  care,  discharge  planning  is 
necessary.  It  enables  a  hospital  and 
patient  to  arrange  for  services  that  do 
not  need  to  be  furnished  in  an  inpatient 
hospital  setting. 

Our  current  regulations  do  not  require 
discharge  planning  as  a  distinct 
condition  of  participation.  However,  we 
include  as  a  standard  under  the  quality 
assurance  condition  (42  CFR  482.21(b)) 
the  requirement  that  a  hospital  have  an 
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effective,  ongoing  discharge  plaiming 
program  that  focili  ates  the  provision  of 
foUowup  care. 

We  require  the  h  ospital  to  initiate  the 
discharge  plannin(  pnx:ess  in  a  timely 
manner  and  to  trai  sfer  or  refer  patients, 
along  with  necessi  ry  medical 
information,  to  ap]  tropriate  facilities, 
agencies  or  outpat  ent  services,  as 
needed,  for  follow  ip  or  ancillary 
services. 

C.  Clinical  Laborai  ory  Director      ^ 
Standards  ' 

In  order  to  assui  a  the  health  and 
safety  of  patients,  i  lur  conditions  of 
participation  for  h  )spitals  and 
conditions  for  covi  irage  of  services  of 
laboratories  incluc  e  standards  that 
personnel,  includi  ig  laboratory 
directors,  must  mc  et.  The  clinical 
laboratory  directoi  requirements  apply 
in  all  States,  inclu  ling  those  that  have 
adopted  their  own  qualification 
requirements.  Wh«n  OBRA  '86  was 
enacted,  it  specific  d  in  section  9339(d) 
that  if  a  State  has  t  tandards  that  a 
clinical  laboratory  director  (including  a 
hospital  laborator]  director)  must  meet, 
directors  who  mee  t  these  standards  will 
be  considered  as  n  eeting  Federal 
standards.  We  inc!  uded  this  provision 
in  our  June  16, 191  8  proposed  rule. 
Subsequently,  on  ( )ctober  31, 1988,  the 
enactment  of  the  Qlinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA),  PubUc  Law  100-578.  drastically 
revised  laboratory  requirements, 
obviating  the  proposal.  Because  the 
Medicare  provision  has  been 
superseded,  we  are  withdrawing  our 
proposal  and  not  discussing  public 
comments  in  this  final  rule.  (See  our 
February  28. 1992pnal  rule  (57  FR 
7002)  for  the  regulptions  implementing 
clinical  laboratory  director  requirements 
under  CUA.) 

D.  Other  Revisiom 

Following  the  summary  of  changes 
made  to  the  propoked  rule  based  on  our 
evaluation  of  pubic  comments,  we 
discuss  in  section  yl  of  this  preamble 
technical  changes  to  our  regulations 
concerning  hospital  medical  director 
qualifications.  An  kinrelated  change 
inserts  in  regulations  the  new  name 
adopted  by  the  acarediting  program  of 
the  Committee  on  jAlhed  Health 
Education  and  Accreditation.  These 
changes  were  not  issued  in  a  proposed 
rule.  The  first  chattge  is  technical  and 
conforms  the  rule)  to  the  statute  without 
interpretation,  wh  le  the  second  change 
merely  updates  th )  rules  by  substituting 
the  new  name  of  a  i  accrediting 
program. 
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n.  Legation 

Section  9305  (c)(1)  and  (c)(2)  of  OBRA 
'86  amends  section  1861(e)  of  the  Act. 
which  defines  "hospital",  by  adding  to 
paragraph  (6)  a  requirement  that  a 
hospital  have  in  place  a  discharge 
planning  process  that  meets  the 
requirements  of  a  new  section  1861(ee) 
of  the  Act.  Under  section  1861(ee),  a 
discharge  plaiming  process  of  a  hospital 
is  sufficient  if  it  applies  to  services 
furnished  by  the  hospital  to  Medicare 
beneficiaries  and  meets  the  guidelines 
and  standards  established  by  the 
Secretary  of  HHS  to  ensure  a  timely  and 
smooth  transition  to  the  most 
appropriate  type  of  setting  for  post- 
hospital  or  rehabilitative  care. 

Section  1861(ee)  requires  that  the 
Secretary's  standards  and  guidelines 
include  the  following: 

(1)  The  hospital  must  identify,  at  an 
early  stage  of  hospitalization,  those 
patients  who  are  likely  to  suffer  adverse 
health  consequences  if  discharged 
without  adequate  discharge  planning. 

(2)  Hospitals  must  provide  a  discluu^e 
planning  evaluation  for  the  patients 
identified  under  (1)  above  and  for  other 
patients  upon  request  of  the  patient  or 
his  or  her  representative  or  physician. 

(3)  Any  discharge  planning  evaluation 
must  be  made  on  a  timely  basis  to 
ensure  that  appropriate  arrangements 
for  post-hospital  care  will  be  made 
before  discharge  and  to  avoid 
uimecessary  delays  in  discharge. 

(4)  A  discharge  plaiming  evaluation 
must  include  an  evaluation  of  a 
patient's  likely  need  for  appropriate 
post-hospital  services  and  the 
availability  of  those  services. 

(5)  The  discharge  planning  evaluation 
must  be  included  in  the  patient's 
medical  record  for  use  in  establishing  an 
appropriate  discharge  plan,  and  the 
results  of  the  evaluation  must  be 
discussed  %vith  the  patient  or  his  or  her 
representative. 

(6)  Upon  the  request  of  a  patient's 
physician,  the  hospital  must  arrange  for 
the  development  and  initial 
implementation  of  a  discharge  plan  for 
the  patient. 

(7)  Any  discharge  planning  evaluation 
or  discharge  plan  required  under  section 
1861(ee)  of  the  Act  must  be  developed 
by,  or  under  the  supervision  of,  a 
registered  professional  nurse,  social 
worker,  or  other  appropriately  qualified 
personnel.  (Although  the  statute  refera 
to  a  "registered  professional  nurse," 
both  in  this  provision  and  in  section 
1861(e)(5)  of  the  Act,  there  is  no 
distinction  between  this  term  and 
"registered  nurse,"  which  is  more 
commonly  used.  We  will  hereafter  use 
the  term  "registered  nurse",  to  be 
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consistent  with  other  refisrences  in  our 
rKulations.) 

Section  9305(cK3)  of  OBRA  '86 
amends  section  1865(a)  of  the  Act  so 
that,  in  effect,  when  the  JCAHO  or  AOA 
requires  hospitals  to  have  a  dischaige 
planning  process  or  imposes  a 
requirement  that  serves  substantially  the 
same  purpose  as  the  condition  of 
participation  for  discharge  planniiig.  the 
Secretary  is  authorized  to  find  that  those 
hospitals  vwth  JCAHO  or  AOA 
accreditation  meet  that  condition  of 
participation. 

The  provisions  of  section  9305(c)  of 
OBRA  '86  were  effactive  October  21, 
1987 

in.  Praviakias  of  the  Propoaed 
RegulatMMM 

On  June  16. 1988.  we  published  a 
proposed  rule  to  implement  these 
legislative  changes  as  well  as  the 
cUnical  laboratory  director  standards 
revisions  mentioned  earlier  (53  FR 
22506).  We  also  proposed  several  minor 
revisions  to  theconditions  for  coverage 
of  suppliers  of  ESRD  services  to 
accommodate  a  request  bom  the  Office 
of  Management  and  Budget  concerning 
paperwork  burden  and  reporting 
requirements. 

A.  Discharge  Planning  Process 

To  implement  section  9305(c)  of 
OBRA  '86.  we  proposed  to  incorporate 
the  provisions  of  the  statute  and  would 
add  a  new  hospital  condition  of 
partidpation.  §  482.43.  Discharge 
planning,  which  would  have  applied 
only  to  Medicare  patients.  We  proposed 
to  delete  the  current  discharge  planning 
requirement  in  §  482.21.  Qu^ty 
assurance,  as  a  medically-related  patient 
care  service  standard  applicable  to  all 
patients. 

Section  1861  (ee)  of  the  Act  confere 
authority  to  include  standards  and 
guidelines  beyond  those  explicitly 
enumerated  in  the  statute.  We  proposed 
to  specify  that  the  discharge  planning 
evaluation  include  an  evaluation  of  the 
Medicare  patient's  capacity  for  self-care 
or  the  possibility  of  this  patiout  being 
cared  for  in  the  environment  bom 
which  be  entered  the  hospital  Under 
the  requirements  for  the  discharge  plan, 
we  would  require,  on  an  as-needed 
basis,  that  the  Medicare  patient  and 
family  members  or  interested  persons  be 
counseled  to  prepare  than  for  post- 
hospital  care.  For  clarity,  vwe  wanted  to 
include  the  concqM  in  the  cumnt 
regulation  explicitly  requiring  the  actual 
transfer  or  refenal  of  Medicare  patimu 
after  discharge  planning  is  mmpiyt^ 
We  also  proposed  to  require  periodic 
reassessment  of  the  Medicaie  patient's 
discharge  plan  to  dalennine  whether  it 


needs  to  be  chai^ged.  We  would  also 
require  the  hospital  to  reassess  its 
discharge  planning  process  on  an 
ongoing  basis  to  ensure  that  it  meets 
Medicare  patients'  discharge  needs. 

We  deftOTed  proposing  any 
requirements  rriating  to  the  needs 
assessment  instrument  that  is  bnng 
developed  by  the  Secretary  as  required 
by  section  9305(h)  of  OBRA  '86.  On 
June  30. 1992.  HHS  submitted  a  report 
on  the  needs  assessment  instrument  to 
Congress  including  recommendations 
for  further  testiitg  and  development  of 
the  instrument. 

The  statutory  requirement,  under 
section  1861(ee)  of  the  Act.  mandating 
the  inclusion  of  discharge  planning  into 
the  hospital  conditions  of  participation, 
explicitly  appUes  only  to  Mediciire 
beneficiaries.  Although  vte  believed  the 
Secretary  had  the  authority  to  expand 
the  apphcation  of  the  provision  beyond 
the  statutorily  mandated  population,  we 
did  not  choose  to  do  so  at  the  time  we 
published  the  proposed  rule,  in  pert 
because  we  believed  that  additional 
development  of  mechanisms  for 
effectively  completing  and  executing 
discharge  plans  was  warranted  before  a 
requirement  as  detailed  as  this  one  was 
made  applicaUe  beyond  the  mandated 
population.  We  have  ance  changed  our 
view  and  now  are  applying  the 
requirement  to  all  patients  v^io  need  iL 
(See  section  IV  .  "Comments  and 
Responses",  below  for  further 
discussi<»i  of  this  issue.) 

At  the  time  of  the  proposal,  we  had 
not  yet  made  a  determination  as 
authorized  under  section  930S(cK3)  as 
to  whether  the  JCAHO  or  AOA 
discharge  planning  standards  were  at 
least  equivalent  to  the  statutory 
standards  and  guideUnes  in  section 
1861(ee)  of  the  Act.  Our  current 
regulations  at  42  CFR  488.5.  as 
redesignated  fiom  42  CFR 
405.1901(d)(3)  on  June  17, 1988  (53  FR 
22850),  aheady  provide  that  JCAHO  aixi 
AOA  accredited  hospitals  are  deemed  to 
meet  our  conditions  of  participation 
unless  our  requirements  are  higher  or 
more  i»ecise.  We  indicated  that  we 
would  review  each  organizatian's 
standards  to  determine  if  they  are  at 
least  equivalent  and  invited  rrwnmwits 
on  this  issue.  We  requested  mmm^intt 
from  the  pubhc  on  this  issue  and 
proposed  to  announce  in  the  final  rule 
whether  hospital  compliance  with  the 
JCAHO  or  ADA  accrBditati<m  programs 
would  provide  the  Secretary  with  a 
"reasonable  assuianoe"  that  the  hoqiital 
met  the  new  oondttjon  crfpaiticipatiiHi. 

The  new  section  1861(eeX2)(B) 
includes  the  lequirement  that  hospttsls 
provide  disdiaige  pisnning  evahiatioas 
upon  the  request  of  the  "patient. 


patient's  representative,  or  patient's 
physician."  We  prtq>o8ed  to  characterize 
"patient's  representative'^'  in 
§  482.43(b)(1)  as  any  fMoperly 
authorized  "person  acting  on  the 
patient's  behalf." 

We  proposed  not  to  require  hospitals 
to  inform  Medicare  patients  of  the 
avaiJabUity  of  discharge  planning 
services  separately  frron  other 
information  furnished.  Currentfy, 
hoq>itals  give  all  Medicare  patioits  a 
notice  ("An  Important  Message  from 
Medicare")  that  informs  beneficiaries, 
among  other  things,  of  the  availability  of 
discharge  planning.  This  message  was 
designed  to  help  Medicare  patiente  who 
may  believe  they  need  post-hospital 
services  but  do  not  know  how  to  obtain 
them. 

We  proposed  to  allow  hospitals  to 
determine  the  appropriate  personnel  to 
carry  out  the  discharge  planning.  In 
proposed  §§  482.43(b)(2)  and 
482.43(c](l].  wo  stated  that  a  registered 
nurse,  social  wori^er,  or  oth^ 
appropriate  personnel  (consistent  v«th 
available  community  and  hospital 
resources)  must  develop  or  supervise 
the  development  of  the  evaluation  and 
discharge  plan.  We  did  not  stipulate  in 
the  regulation  what  qualifications 
would  need  to  be  related  to  the  size  and 
location  of  the  hospital  and  the  variety 
of  resources  available  for  post-discharge 
care  in  the  area.  In  ovi  interpretive 
guidelines,  though,  we  would  instruct 
the  surveyor  to  look  at  such  factors  as 
previous  experience  in  discharge 
planning,  knowledge  of  clinical  and 
social  factors  that  affect  functional 
status  at  dischaige,  knowledge  of 
community  resources  to  meet  post- 
dischaige  clinical  and  social  needs,  and 
assessment  skills. 

To  be  compatible  with  our  other 
regulations  we  proposed  to  divide  this 
condition  of  participation  into  several 
standards:  the  first,  identification  of 
Medicare  patients  in  need  of  evaluation: 
thesecoitd,  the  evaluation  process;  the 
thud,  the  discharge  plan,  and  the  fourth. 
refisRal  or  transfer  of  the  Medicare 
patient,  along  with  necessary  medical 
information.  (The  statute  does  not 
eTmlidtly  require  actual  transfer  or 
reienal  of  patients  after  discharge 
phmning  is  omnplete.  so  we  proposed  to 
retain,  for  clarity,  the  concept  of  current 
§  482.21(bK2).)  A  filth  standard  would 
require  an  ongoing  reassessment  of  the 
discharge  planning  process  to  ensure 
that  dischaige  plans  are  re^ionsive  to 
disdiafge  needs  ctf  individual  Medicare 
patients.  Because  the  requirements  in 
§482.43  (s).  (b)(1).  rbK2),  (b)(3).  (bM5). 
(b)(6),  sod  (c)(2)  would  be  those 
required  by  section  1861(ee)  of  the  Act. 
failiue  to  meet  any  (tf  time . 
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requirements  could  result  in  , 
termination  of  the  hospital's 
participation  agreement  in  the  ^fedicare 
and  Medicaid  programs. 

B.  ESRD  Conditions  for  CoveragB 

We  also  proposed  several  minor 
revisions  to  §§405.2135  and  405.2137  of 
the  ESRD  conditions  for  coverage.  The 
purpose  of  the  changes  was  to  reduce 
the  paperwork  burden  on  ESRD 
facilities,  in  keeping  with  a  request  from 
the  office  of  Management  and  Budget 
that  we  conduct  an  overall  review  of  the 
paperwork  burden  and  reporting 
requirements  associated  with  HCFA 
regulations.  We  received  no  comments 
on  the  proposed  changes. 

At  this  time,  however,  we  are  working 
vxith  representatives  of  the  ESRD 
industry  and  consumers  to  develop 
comprehensive  revisions  to  the  ESRD 
conditions  for  coverage.  We  believe  that 
it  would  be  confusing  and  inappropriate 
to  adopt  the  minor  changes  from  the 
June  16, 1988  proposed  rule  at  a  time 
when  the  ESRD  community  is 
anticipating  extensive  revisions  to  the 
conditions  for  coverage.  Instead,  we 
believe  it  would  be  more  appropriate  to 
reconsider  the  proposed  changes  as  part 
of  our  overall  revision  of  the  ESRD 
conditions.  Thus,  we  are  not  adopting 
the  proposed  changes  to  §§  405.2135 
and  405.2137. 

r\'.  Comments  and  Responses 

We  received  comments  from  21 
commenters  on  the  proposed  discharge 
planning  provision,  including  a  number 
of  favorable  comments.  The  commenters 
consisted  of  hospitals,  advocacy  groups, 
local  and  State  government  agencies, 
individuals,  provider  and  supplier 
associations,  and  a  medical  equipment 
supplier. 

Application 

Comment:  One  conunenter  disagreed 
with  our  limiting  the  new  condition  of 
participation  to  Medicare  patients  only. 
He  believed  we  should  extend  coverage 
to  all  patients. 

Response:  We  agree.  We  believe  it  is 
a  good  management  practice  for 
h^pitals  to  assure  continuity  of  care  for 
all  patients,  and  we  recognize  that  most 
hospitals  achieve  this  result  through 
discharge  planning.  In  this  regard,  we 
note  that  the  JCAHO,  which  accredits 
approximately  6000  hospitals,  has  a 
discharge  planning  requirement  that 
appUes  to  all  patients  and  that  is,  in  our 
view,  even  more  comprehensive  than 
the  one  required  under  the  law  and 
these  regulations.  The  practical  effect  of 
the  )CAHO  requirement  is  that 
discharge  planning  does  apply  to  all 
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patients  in  the  v  tst  majority  of  the 
nation's  hospita  s. 

Based  on  our  J  luther  review  of  the 
issue  raised  by  t  ds  commenter.  we  now 
believe  that  the :  equirements  in  this 
regulation,  whic  i  will  he  applied  in  the 
approximately  1  >00  hospital  not 
accredited  by  th*  JCAHO.  should  be 
applied  to  all  pa  ients  who  need  them. 
Accordingly,  \m  let  the  authority 
contained  in  sec  ion  1861(e)(9)  and 
1861(ee)(l),  we  ^re  expanding  the 
applicabihty  of  l^e  discharge  plaiming 
"  hospital  patients 


requirements  to 
who  require  it. 
There  are  sevi 
beUeve  it  is  app 
discharge  pi 
patients.  First,  e 
requirement  to 
with  the  requirei 
current  §  482.21 
place  since  Jime 
Section  482.21 
planning  requi: 
patients,  Moreo 
suggestion  also 
long-standing  pi 
Secretary's  resp 
1861(e)(9)  of  the 
health  and  safet 
hospitals  applie 
than  limiting  thi 
responsibilities 
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il  reasons  why  we 
priate  to  expand  the 
ig  requirement  to  all 
landing  the 
patients  is  consistent 
lents  set  forth  in 
which  has  been  in 
7, 1986  (51  FR  22042). 
includes  a  discharge 
lent  that  applies  to  all 
ir,  the  commenter's 
consistent  with  our 
;ition  that  the 
sibility  under  section 
ct  to  promulgate 
requirements  for 
to  all  patients.  Rather 
Secretary's 
Medicare 
beneficiaries,  seotion  1861(e)(9)  refers  to 
the  "health  and  Safety  of  individuals 
who  are  fumishad  services  in  the 
institution."  Thiis,  the  statute  supports 
our  decision  to  require  that  the  new 
discharge  planning  procedures  be 
applicable,  as  thf  old  procedures  were, 
to  all  of  a  hospitil's  patients.  Clearly, 
adequate  dischaige  plaiming  is  essential 
to  the  health  andsafety  of  all  patients. 
It  is  not  just  the  Medicare  patient  that 
may  suffer  adverse  health  consequences 
upon  discharge  Without  the  benefit  of 
appropriate  plaiming.  Such  planning  is 
vital  to  mappings  course  of  treatment 
aimed  at  minimising  the  likelihood  of 
having  any  patiejit  rehospitalized  for  the 
reasons  that  proiiipted  the  initial 
hospital  stay.  Tojthis  extent,  all  of  the 
elements  of  the  oischarge  planning 
process  that  Congress  has  made 
explicitly  applicable  to  Medicare 
beneficiaries  are  pf  equal  value  to  all 
hospital  patients  p  the  interests  of  their 
health  and  safety 

As  discussed  above,  expanding  the 
scope  of  the  discharge  planning 
provisions  would  parallel  current 
JCAHO  and  AOA  requirements,  which 
also  apply  to  all  ]  latients.  We  do  not 
believe  that  it  is  i  dministratively 
feasible  to  separa  te  Medicare  and  other 
patients  for  disci  ai^  planning 
purposes.  Furthe  more,  such  a 
separation  of  Me(  licare  and  other 


patients  for  discharge  planning 
purposes  might  have  the  adverse  affect 
of  fostering  a  dual  level  of  care  system 
for  Medicare  and  other  patients.  The 
discriminatory  aspects  of  such  a 
situation  would  be  neither  desirable  nor 
supportable. 

Fmally.  we  do  not  believe  that  the 
cost  of  expanding  the  application  of  the 
requirement  is  significant.  There  will  be 
no  expense  in  the  approximately  6000 
hospitals  accredited  by  the  JCAHO. 
Moreover,  in  the  approximately  1500 
hospitals  directly  subject  to  the 
requirement,  the  marginal  impact  on 
hospital  staffing  is  likely  to  be  relatively 
small.  Since  our  ciurent  hospital 
conditions  of  participation  already 
require  discharge  planning,  hospital 
staff  must  already  be  employed  to  carry 
out  this  function.  We  believe  that  the 
new  discharge  planning  provisions 
impose  only  a  minimal  additional 
workload  on  these  staff,  and  applying 
these  requirements  to  all  patients,  rather 
than  just  to  Medicare  beneficiaries,  will 
not  have  a  significant  incremental 
impact. 

Comment:  Two  conunenters  explicitly 
suggested  and  many  others  impUcitly 
suggested  that  we  require  written 
policies  and  procedures  for  the 
discharge  planning  process. 

Response:  We  agree  and  are  revising 
proposed  §  482.43  to  require  the 
hospital  to  commit  its  discharge 
planning  policies  and  procedures  to 
writing.  TTiis  requirement  will  help 
assure  that  the  process  is  well  thought 
out,  clear,  comprehensive  and 
understood  by  all  staff.  It  will  also  assist 
in  monitoring  the  process.  We  believe 
most  hospitals  already  have  written 
discharge  planning  policies  and 
procediues  and  will  have  little  or  no 
difficulty  in  complying  with  this 
requirement 

Effect  of  JCAHO  or  AOA  Accreditation 

Comment:  We  received  five  comments 
on  the  equivalency  of  the  JCAHO's 
standards  to  ouis.  Two  commenters 
beUeve  the  JCAHO's  standards  for 
discharge  planning  (and  supporting 
standards  for  social  work  services  and 
nursing  services)  to  be  equivalent  to 
oure,  while  two  believe  them  not  to  be 
equivalent 

Response:  We  have  reviewed  JCAHO's 
1994  standards  and  find  them  to  be  at 
least  equivalent  to  those  in  this  final 
regulation.  Included  in  our 
determination  finding  them  equivalent 
was  a  consideration  of  the  JCAHO's 
standards  for  patient  assessment  and 
education  of  patients  and  family. 

We  are  announcing  that  JCAHO- 
accredited  hospitals  that  participate  in 
Medicare  have  beeii  found  by  the 


Secretary  and  HCFA  to  meet  the  new 
dischaige  planning  requirement  in  42 
CFR  482.43.  Those  hospitals  will  not 
have  to  be  surveyed  for  compliance  with 
this  requirement  when  the  final 
regulation  becomes  effective.  For  these 
reasons,  we  beUeve  no  revision  of  the 
regulations  at  42  CFR  488.5(a)  is 
necessary. 

Comment:  The  fifth  commenter  was 
philosophically  opposed  to  accepting 
the  equivalency  of  the  JCAHO's 
discharge  planning  standards  to  own 
because  he  believed  a  private  agency  is 
not  accoimtable  to  the  government  for 
enforcement  of  its  standards. 

Response:  We  cannot  accept  the 
commenter's  contention  that  a  private 
agency  should  not  be  used  to  enforce 
government  standards,  as  the  statute 
explicitly  authorizes  this  type  of  use  of 
a  private  apency  (section  1865(a)  of  the 
Act).  In  order  to  ensure  that  the 
hospitals  the  JCAHO  accredits  are 
meeting  standards  equivalent  to 
HCFA's,  we  conduct  validation  siureys 
under  section  1864(c)  of  the  Act. 
Hospitals  foimd  out  of  compliance  with 
conditions  of  participation  may  have 
their  provider  agreements  terminated  if 
they  do  not  correct  their  deficiencies. 

Comment:  We  received  one  conunent 
concerning  the  equivalency  of  AOA 
standards  to  ours.  The  commenter 
believed  that  the  AOA's  discharge 
planning  standards  are  more  general 
than  HCFA's  but  that  they  would  be 
strengthened  to  meet  new  Medicare 
standards. . 

Response:  We  agree  that  AOA 
standards  on  discharge  planning  in 
effect  at  the  time  the  commenters 
commented  were  not  equal  to  or  higher 
than  ours.  We  are  pleased  to  report  that 
the  AOA  subsequently  revised  its 
standards  for  dischai^ge  planning. 
We  are  announcing  that  AOA- 
accredited  hospitals  that  participate  in 
Medicare  have  been  found  by  the 
Secretary  and  HCFA  to  meet  the  new 
discharge  planning  requirement  in  42 
CFR  482.43.  These  hospitals  will  not 
have  to  be  surveyed  for  compli&nce  with 
this  requirement  when  the  final 
regulation  becomes  effective.  For  these 
reasons,  we  believe  no  revision  of  the 
regulations  at  42  CFR  488.5(a)  is  « 
necessary. 

Identification  of  Patients 

Comment:  Two  commenters  beheved 
we  should  require  hospitals  to  identify 
all  Medicare  patients,  particularly  high 
risk  patients,  in  need  of  post-hospital 
care,  within  24  hours  of  being  admitted, 
including,  for  one  commenter,  patients 
appearing  in  the  emeigency  room, 
whether  or  not  they  are  admitted. 


Response:  We  do  not  agree  that  a  24- 
hour  limitation  should  be  imposed  on 
the  identification  requirement  Both  the 
statute  and  the  regulation  require 
identification  to  take  place  "at  an  early 
stage  of  hospitalization."  We  think  this 
is  sufficient  because  the  specific  timing 
of  identification  within  that  context,  we 
believe,  is  best  left  to  the  hospital,  its 
staff,  and  the  attending  physician. 
Discharge  planning  presupposes 
hospital  admission  and  section  9305(c) 
of  OBRA  '86  specifically  indicates  that 
discharge  planning  follows 
hospitalization.  The  requirements  of 
§  482.43  do  not  apply  to  patients  who 
appear  in  a  hospital  emergency  room 
but  are  not  admitted  as  hospital 
inpatients. 

Comment:  Three  commenters  thought 
we  should  require  each  hospital  to  have 
a  policy  for  developing  and  utihzing 
screening  criteria  for  identifying  those 
patients  whose  medical  conditions  and 
social  circumstances  would  warrant 
discharge  planning  and  to  require  that 
the  hospital  review  its  criteria  annually. 
As  an  alternative,  they  suggested  that 
hospitals  be  required  to  have  a 
procedure  for  identifying  at  an  early 
stage  patients  Ukely  to  need  post-acute 
care  services. 

Response:  We  believe  the  use  of  an 
outcome  oriented  standard  is  sufficient 
for  the  regulation  and  in  accord  with  the 
basic  approach  used  in  the  Jime  17, 
1986  revision  to  the  conditions  of 
participation  for  hospitals  (51  FR 
22042).  Hospitals  will  be  able  to  choose 
from  many  methods  to  demonstrate 
compliance  with  the  standard,  and  we 
wish  to  preserve  their  flexibility  in  this 
regard,  including  the  option  of 
reviewing  all  Medicare  patients 
admitted  to  the  facilit3r  An  on-going 
reassessment  of  the  hospital's  discharge 
planning  process,  which  would  include 
any  screening  or  identification  methods, 
is  required  in  §  482.43(e). 

Comment:  One  commenter  Wanted  us 
to  establish  specified  criteria  (e.g.,  age, 
functional  ability,  psychosocial  factors 
and  health  status),  to  identify  patients 
who  are  likely  to  suffer  adverse  health 
consequences  without  dischaige 
planning. 

Response:  As  mentioned  in  response 
to  the  previous  comment,  we  want  to 
continue  the  approach  used  in  the  June 
17, 1986  revision  to  the  conditions  of 
participation  for  hospitals,  which 
avoided  prescriptive  administrative 
requirements  through  the  use  of 
language  that  is  stated  in  terms  of 
expected  outcomes,  thereby  providing 
hospitals  with  greater  flexibihty.  Since 
the  criteria  suggested  by  the  commenter 
are  overly  prescriptive  and  not  outcome 
oriented,  we  are  not  adopting  them. 


Comment:  One  commenter  suggested 
that  we  have  as  an  alternative  to  the 
phrase  "patients  who  are  likely  to  siiffer 
adverse  health  consequences,"  "patients 
who  are  likely  to  be  inhibited  in 
performing  activities  of  daily  Uving." 

Response:  We  do  not  believe  it  is 
necessary  to  add  this  category  of 
patients  because  it  is  subsiuned  in  the 
original  category:  someone  unable  to 
perform  activities  of  daily  living  would 
be  likely  to  suffer  adverse  health 
consequences. 

Comment:  Two  commenters  thought 
that,  if  there  is  no  evaluation,  hospitals 
should  have  to  document  in  the 
patient's  medical  record  that  a  patient  is 
not  at  risk. 

Response:  We  do  not  believe  it  is 
necessary  to  specify  in  regulations  how 
a  hospital  may  show  compliance  with 
this  provision.  Instead,  the  hospital 
should  have  the  flexibility  to  comply 
with  the  requirement  in  the  best  way  for 
the  hospital. 

Evaluation  of  Patients 

Comment:  One  commenter  believed 
there  should  be  a  mandatory  written 
form  for  the  evaluation,  preferably  in 
the  form  of  a  check-off  list.  The 
commenter  also  thought  this  evaluation 
form  should  include  specified  factors, 
such  as  social  needs  and  capacity  for 
self-care. 

Response:  At  the  present  time,  a 
nationally  used  and  accepted  form  for 
all  hospitals  does  not  exist.  Section 
9305(h)  of  OBRA  '86  requires  the 
Secretary  to  develop  uniform  needs 
assessment  instrument(s)  in 
consultation  with  a  panel  of  experts  and 
to  submit  a  report  to  Congress,  which 
makes  recommendations  for  the 
appropriate  use  of  this  instrument.  The 
panel  completed  its  work  and  forwarded 
its  recommendations  to  Congress  in  a 
report  on  June  30, 1992.  It  is  premature, 
however,  to  include  a  requirement  for 
widespread  use  of  the  instrument  in 
patient  assessments  until  the  instrument 
is  fully  developed,  field  tested,  and  its 
utility  proven. 

Comment:  One  commenter  wanted  us 
to  clarify  whether  the  patient  could 
request  the  development  and  initiation 
of  a  discharge  planning  evaluation. 

Response:  As  stated  in  §  482.43(b)(1), 
a  physician  or  a  patient  (or  patient's 
representative)  may  request  a  dischai^ 
planning  evaluation. 

Comment:  One  commenter  thought 
the  patient's  physician  should  explicitly 
be  included  in  tixe  definition  of  patient 
representative. 

Response:  The  statute  uses  the  term 
"patient  representative"  in  addition  to 
references  to  the  patient's  physician. 
and  thus  we  conclude  that  the  term  was 
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not  BMant  to  include  phyddan*.  A 
physician's  role  is  defined  by  other 
Fedenl  lequifenMsits  such  as  those 
found  in  §  482.12(c).  the  condition  of 
participation  on  tlia  governing  body 
conoeming  can  of  patients.  Not 
including  the  patient's  phyaidan  as  his 
representative  was  not  intended  to  limit 
or  eliminate  the  role  of  the  physician  in 
decisions  about  a  patient's  medical  care, 
including  the  setting  in  which  the  care 
is  provided,  nor  was  it  meant  to  imply 
that  the  physician  does  not  serve  the 
patient's  interest. 

Continent:  We  received  one  favorable 
comment  concerning  the  inclusion  of 
registered  nurses  and  social  workers  as 
qualified  personnel  who  develop  or 
supervise  the  development  of  the 
evaluation  and  discharge  plan.  We  also 
received  two  comments  indicating  that 
registered  nurses  and  social  workers 
should  have  additicmal  training  or 
credentialing. 

Response:  The  statute  provides  that 
the  Secretary  may  view  the  existing 
training  and  credentialing  a  registered 
nurse  or  social  worker  receives  as 
sufficient  for  discharge  planning  aiul  we 
see  no  need  to  impose  further 
requirements. 

Comment:  Four  conunenters  remarked 
about  the  provision  to  allow  "other 
appropriately  qualified  personnel"  to 
develop  or  supervise  the  development 
of  the  evaluation  and  discharge  plan. 
One  commenter  thought  we  should  omit 
"other  appropriately  qualified 
personnel";  three  thought  we  should 
specify  in  regulations  rather  than 
interpretive  guidelines  the 
qualifications  these  personnel  should 
have. 

Response:  It  is  our  policy  to  avoid 
specifying  credentials  in  the  conditions 
of  participation  wherever  possible.  Such 
requirements  could  inappropriately 
restrict  hospital  selection  of  staff,  may 
superimpose  the  requirements  of  private 
groups  over  State  law,  and  do  not 
necessarily  ensure  the  provision  of 

Duality  care.  We  believe  that  including 
le  criteria  in  the  interpretive  guidelines 
will  assure  that  minimum  standards  are 
met  while  allowing  State  surveyors  to 
monitor  the  requirement.  In  the  future 
we  will  reevaluate  the  effectiveness  of 
the  interpretive  guidelines  based  on 
survey  experience. 

Comment:  Two  conunenters  believed 
we  should  delete  the  phrase 
"(consistent  with  available  community 
and  hospital  resources)"  that  we  had 
included  for  hospitals  that  might  have 
difficulty  obtaining  and  retaining 
qualified  personnel.  The  conunenters 
believed  this  provision  dilutes  the 
statute.  Another  commenter  suggested 
that  as  an  alternative  we  add  that  a 


hospital  may  arra^  a  contractual 
agrsement  to  meecthe  discharge  plan 
remurament 
Response:  We  ai  e  deleting  the 

Sarenthetical  phn  te  both  in  $  4«2.43 
>)(2)  and  (c)(1)  af  sr  reevaluating  its 
appropriateness.  \  ^e  agree  with  the 
ommientns  that,  n  the  present 
circumstances,  th(  parenthetical  phrase 
inadvertently  diluim  the  statute.  We  are 
not  accepting  the  ^econd  comment  as  to 
do  so  wiMild  be  su|)erfluous:  the 
condition  of  parti<  ipation  for  the 
hospital's  govemii  ig  body  already 
contains  a  standar  1  at  §  482.12(e)  for  all 
contracted  services.  The  hospital's 
governing  body  mast  ensure  that  a 
contractor  for  services  (including  one 
for  shared  services  and  joint  ventures) 
furnishes  services  that  permit  the 
hospital  to  comply  with  all  applicable 
conditions  of  particdpation  and 
standards  for  the  qsntracted  services. 

Comment:  One  (^mmenter  thought 
we  should  add  a  requirement  that 
"other  appropriatay  quaUfied 
personnel"  should  be  supervised  by  a 
reastered  nurse  ot  social  worker. 

Response:  To  acfcept  this  comment 
would  conflict  wit  i  the  statute,  which 
places  "other  appi  jpriate  qualified 
personnel"  as  equi  ils  in  qualifications  of 
registered  nurses  a  ad  social  woricen. 
Indeed,  these  persi  >nnel  may  be  more 
suited  for  dischar;  b  planning  by  virtue 
of  credentials  or  br  lining  and  in  some 
cases,  such  as  in  a  rural  hospital,  it  may 
be  a  physician  who  does  the  discharge 
planning.  We  would  like  to  note  that  in 
any  event  it  is  a  m  tnagement  function 
of  the  hospital  to  a  ssure  proper 
supervision  of  its  t  mployees  and  we  do 
not  wish  to  interfa  re  with  this  function. 

Comment:  One  ( ommenter  thought 
HCFA  should  devfee  a  certification 
program  with  timef-limited  certificates, 
not  believe  such  a 
is  warranted  or 
slation.  It  is  not  our 
ation  should 
with  certain 

nseof  others  who 
have  the  requisite  abilities  to  do  the  job, 
regardless  of  how  fhe  abilities  were 
acquired.  I 

Comment:  One  oommenter  believed 
the  regulation  shofld  explicitly  reaffirm 
existing  Medicare  legal  requirements 
that  all  Medicare  beneficiaries  have  the 
fi«edom  to  choose  the  vendor  for  post- 
hospital  care. 

Response:  Secti(  n  1802  of  the  Social 
Security  Act  guara  itees  free  choice  by 
It  provides  that  any 
to  Medicare  may 


Response:  We  d 
certification  p 
intended  by  the  li 
view  that  this 
enfranchise  peopl 
credentials  at  the 


Medicare  patients, 
individual  entitlec 


obtain  health  servi  »s  from  any 
institution,  agency ,  or  person  qualified 
to  participate  und(  r  the  Medicare  law  if 
the  institution,  age  ncy,  or  person 


imdwtakes  to  provide  him  or  her  those 
services.  We  do  not  bdieve  it  is 
necessary  to  reaffirm  tUs  requirement  in 
the  standard  for  disdiarga  planning 
evaluation. There  is  nothing  in  this  rule 
that  prevents  a  Medicare  beneficiary 
from  exercising  freedom  of  choice  of  a 
post-hospital  vendor  of  services. 

Comment:  One  commenter  thought 
that  we  should  specify  that  the 
evaluation  include  an  assessment  of 
biopsychosocial  needs,  the  patient's  and 
family's  imderstanding  of  discharge 
needs,  and  the  identification  of  health 
and  social  care  resources  needed  to 
assiue  high-quality  post-hospital  care. 

Response:  We  do  not  believe  that  this 
specificity  is  needed  in  the  regulation. 
Our  approach  is  consistent  with  that 
used  in  the  June  17, 1986  regulatory 
revision  to  die  conditions  of 
participation  for  hospitals,  which 
avoided  prescriptive  administrative 
requirements  and  use  of  specific  details. 
Although  the  factors  mentioned  by  the 
commenter  are  relevant,  it  is  not  our 
intention  to  create  an  "all-inclusive"  list 
in  the  regulaidon.  We  will  consider 
these,  as  well  as  other  factors,  when 
formulating  interpretive  guidelines. 

Comment:  One  commenter  believed 
that  it  would  be  more  meaningful  if  the 
regulation  required  the  discharge 
evaluation  to  specify  the  type  of  post- 
hospital  services  that  a  given  patient 
would  reqiure  and  the  availability  of 
those  services  from  vendors  in  the 
community. 

Response:  We  believe  the  current 
language  of  the  final  regulation,  which 
is  stated  in  terms  of  expected  outoomes, 
provides  hospitals  with  sufficient 
flexibility  and  is  in  accord  with  the 
philosophy  of  the  June  17, 1986  revision 
to  the  conditions  of  participation  for 
hospitals.  We  do  pot  agree  that  the 
degree  of  specificity  desired  by  the 
commenter  is  needed  in  the  regulation. 
His  comments  will,  however,  be 
considered  for  inclusion  in  the 
interpretive  guidelines. 

Comment:  Three  commenters 
addressed  the  inclusion  of 
§  482.43(b)(4),  which  requires  an 
evaluation  of  the  patient's  capacity  for 
self-care  or  of  the  possibility  of  the 
patient  being  cared  for  in  the 
environment  from  which  he  or  she 
entered  the  hospital.  Two  commenters 
believed  paragraph  (b)(4)  to  be  a 
positive  addition  .and  supported 
inclusion  of  this  element  in  the 
evaluation.  The  third  commenter  stated 
that  §  482.43  (b)(3)  and  (b)(4)  are 
duplicative. 

Response:  We  disagree  with  the  third 
commenter.  The  intent  of  the  two 
paragraphs  is  as  follows:  §  483.43(b)(3) 
reproduces  the  statutory  provision,  1 
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while  (b)(4)  specifies  an  element  that 
must  be  included  in  the  evaluation  that 
is  not  necessarily  apparent  from  the  text 
of  the  statute. 

Comment:  One  commenter  believed 
that  we  should  require  that  more  than 
a  patient's  capacity  for  self-care  be 
considered.  The  commenter  urged  that 
we  consider  the  patient's  wishes  as 
well,  as  some  persons  with  limited 
capacity  for  self-care  may  be  cared  for 
at  home.  Also,  the  commenter  indicated 
that  emphasis  on  capacity  for  scif-care 
can  lead  to  an  overemphasis  on  care  in 
a  skilled  nursing  facility  (SNF)  rather 
than  by  a  home  health  agency  (HHA). 

Response:  The  patient's  wishes  are  an 
integral  aspect  of  the  capacity  for  self- 
care,  since  the  capacity  includes  not 
only  the  patient's  ability  for  self-care, 
but  also  the  willingness  for  such  care. 
There  are  a  variety  of  services  that  are 
provided  equally  well  by  both  SNFs  and 
HHAs.  A  determination  of  which 
provider  is  appropriate  depends 
necessarily  on  other  conditions  such  as 
abihty,  availability,  and  willingness  of 
caregivers,  the  availability  of  resources 
in  the  community,  and  patient 
preference.  All  these  factors  need  to  be 
considered. 

Comment:  One  commenter  believed 
we  should  emphasize  that  the  hospital 
should  give  each  beneficiary  the  full 
range  of  options  to  consider  for  post- 
hospital  care  rather  than  focusing  on 
returning  him  or  her  to  his  or  her 
prehospitalization  environment, 
particularly  when  the  prehospitalization 
environment  is  an  SNF. 

Response:  In  most  instances  the  focus 
on  a  retiuTi  to  the  prehospitalization 
environment  is  a  valid  one,  serving  the 
interests  of  the  patient  within  available 
community  resources.  Alternatively,  the 
regulations  call  for  an  assessment  of  the 
patient's  ability  for  self-care.  We  do  not 
believe  these  alternative  elements  of  the 
evaluation  preclude  a  patient  from  being 
offered  a  full  range  of  options  to 
consider  for  post-hospital  care  and  we 
see  no  need  to  change  the  regulation. 
To  allay  the  commenter's  concern, 
however,  we  will  include  a  statement  in 
the  interpretive  guideUnes  to  assure  that 
patiente  admitted  to  a  hospital  from  an 
SNF  are  not  shortchanged  by  the 
hospital  discharge  planning  process.  We 
would  like  to  point  out  that  sometimes 
a  patient's  expectations  of  where  he  or 
she  wanta  to  go  after  hospital  discharge 
(e.g.,  a  return  to  the  patient's  former 
residence  rather  than  to  the  SNF  from 
which  he  or  she  was  admitted)  are  not 
realistic  due  to  the  patient's  physical  or 
mental  condition,  available  community 
resoiuces,  or  any  one  or  more  of  these 
three. 
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Comment:  Two  commenters  thought 
we  should  delete  the  phrase,  "to  the 
greatest  extent  possible,"  bom  the    ' 
requirementa  fer  making  appropriate 
arrangementa  for  post-hospital  care 
before  discharge,  as  this  is  contrary  to 
the  statute  and  waters  it  down. 

Response:  We  are  removing  the 
phrase  as  requested.  It  was  not  our 
intent  to  weaken  this  statutory 
provision. 

Comment:  One  commenter  believed 
that  the  patient  should  be  consulted  in 
the  process  of  the  evaluation  and  not 
simply  after  the  fact.  Three  commenters 
believed  we  should  require  the 
involvement  of  the  paUent  and  family  in 
the  discharge  plan.  One  commenter 
believed  we  should  require  a  meeting 
with  the  patient  or  patient 
representative  for  input  and  plan 
approval. 

Response:  While  we  do  not  believe  it 
is  appropriate  to  mandate  involvement 
of  the  patient  and  family  in  every  case, 
the  regulations  do  not  preclude  such 
involvement.  We  would  hope  that 
hospital  staff  would  be  open  to 
information  that  the  patient  or  his 
family  might  like  to  provide  to  make  the 
discharge  as  easy  and  efi^ective  as 
possible. 

Discharge  Plan 

Comment:  Two  commenters  believe 
that  the  statute  requires  a  hospital  to 
develop  a  discharge  plan  only  upon 
request  of  a  physician. 

Response:  The  purpose  of  the 
legislation  is  to  assure  that  patients 
receive  any  necessary  discharge 
planning,  not  to  ensure  that  a  hospital 
develops  a  discharge  plan  only  upon  a 
physician's  request.  We  agree  that  the 
physician  is  important  to  the  dischaige 
plan,  and  we  included  a  provision  to 
require  a  hospital  to  develop  a  discharge 
plan  if  a  physician  requesta  one,  even  if 
the  hospital  had  determined  one  to  be 
unnecessary.  This  provision,  based  on 
the  statute,  gives  the  physician  the  final 
decision  as  to  whether  a  discharge  plan 
is  necessary  but  does  not  unnecessarily 
reouire  his  input  on  a  routine  basis. 

Comment:  Four  commenters  remarked 
about  the  use  of  the  word  "assist"  in 
§  482.43(c)(3).  which  requires  the 
hospital  to  "assist  in  implementing  the 
•  •  *  dischaige  plan."  One  commenter 
liked  the  word  "assist"  as  it  requires  the 
hospital  to  become  involved  without 
placing  the  entire  responsibiUty  on  the 
hospital.  Two  commentere  objected  to 
the  word  as  it  is  vague  and  passive;  the 
statute  requires  the  hospital  to  be  the 
initiator  of  discharge  planning.  The 
fourth  commenter  thought  the  provision 
required  the  hospital  to  implement  the 
discharge  plan. 


Response:  We  have  decided  to  revise 
this  paragraph  to  use  the  statutory 
language  to  allay  any  confusion.  As 
revised,  the  regulations  require  the 
hospital  to  arrange  for  the  initial 
implementation  of  the  Medicare  patient 
discharge  plan. 

Comment:  Two  commenters  stated 
that  we  should  specify  in  regulations 
the  format  and  content  of  the  discharse 
plan.  * 

Response:  We  do  not  believe  it 
desirable  to  specify  a  single  format  and 
content  for  a  discharge  plan.  Discharge 
planning  is  a  discipline  with  competing 
theories  and  practices,  each  of  which 
likely  carries  with  it  unique 
documentation  procedures  and  formats. 
We  believe  the  hospital  should  retain 
flexibihty  in  deciding  the  plan's  format 
and  content  As  our  experience  with 
this  requirement  develops  and  as 
needed,  we  will  develop  and  revise 
interpretive  guidelines  for  survey 
personnel  to  assist  them  in  assessing  the 
sufRciency  of  an  acceptable  dischaiRe 
plan.  ° 

Comment:  Two  commenters  thought 
we  ought  to  require  the  hospital  to 
furnish  a  written  discharge  plan  to  the 
patient  or  patient  representative.  Two 
commentere  would  like  jis  to  require  the 
patient  or  representative  to  sign  the 
discharge  plan  to  adcnowledge  receipt 
and  acknowledge  participation  in  the 
plan.  One  commenter  befieved  we  ought 
to  require  hospitals  to  document  in  the 
medical  record  the  fact  that  the  patient 
and  family  have  been  counseled. 

Response:  Although  a  hospital  may 
choose  to  follow  any  of  these 
suggestions,  we  do  not  want  to  encroach 
on  its  autonomy  and  flexibility  by 
requiring  these  procedures. 

Comment:  One  commenter  beheved 
that  the  patient  or  patient  representative 
should  have  the  right  to  a  review  if  he 
or  she  does  not  approve  of  the  discharge 
plan,  with  no  financial  liability  during 
the  review  process.  Another  commenter 
thought  that  we  should  include  specific 
guidance  about  what  hospitals  must  tell  • 
their  patients  about  their  rights  when 
there  are  disputes  about  discharge 
plans. 

Response:  It  is  the  hospital's 
responsibility  to  assure  there  is  a 
mechanism  for  handling  discharge 
planning  complaints  and  disputes  and 
we  beUeve  they  shoidd  have  the 
flexibility  to  determine  how  to  address 
these.  The  reassessment  process  in 
§  482.43(e)  can  measure  how  successful 
the  hospital's  procediues  are. 

Comment:  Two  commentere  wanted 
the  dischaige  plans  to  be  given  to 
patients  within  specified  timeframes 
before  dischaige. 
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Response:  We  do  not  believe  that 
establishing  a  specific  time  before 
dischai^  by  which  a  discharge  plan 
must  be  furnished  would  be  usefuL  In 
some  difficult  situations,  the  plan  may 
not  be  ready  until  shortly  before  the 
patient  is  discharged;  having  the  plan 
ready  too  long  before  disch^ge  does  not 
allow  for  changing  circumstances. 

ComiHent:  Ctoie  commenter  wanted  us 
to  require  that  the  discharge  plan  be 
entered  into  the  medical  record. 

Response:  The  State  surveyors,  in 
determining  compliance  with  this 
condition,  will  look  at  whether  the 
hospital  developed  discharge  plans  for 
patients  who  needed  them  and  whether 
the  hospital  arranged  for  its  initial 
implementation.  The  hospital  will  be 
expected  to  be  able  to  document  its 
decision  about  the  need  for  a  plan, 
document  the  existence  of  plans  where 
they  are  needed  and  show  what  steps  it 
took  to  implement  those  plans  initially. 
In  our  view,  the  hospital  has  the  latitude 
to  accomplish  this  result  in  the  most 
efficient  way  possible.  We  do  not 
beUeve  that  the  discharge  plan,  which 
may  contain  information  already  in  the 
medical  record  in  the  form  of  clinical 
notes,  for  example,  is  always  an 
essential  part  of  the  patient's  fonnal 
medical  record.  We  recognize  that  the 
JCAHO  requires  that  the  discharge  plan 
be  entered  into  the  medical  record,  and 
that  many  hospitals  may  do  it,  but  we 
do  not  believe  that  making  this 
mandatory  in  all  cases  would  serve  a 
useful  purpose. 

Comment:  Several  commenters 
remarked  about  the  requirement  in 
§  482.43(c)(4)  concerning  periodic 
reassessment;  one  commenter  thought 
that  the  reassessment  should  be  based 
on  changes  in  the  patient's  condition  or 
progress.  Another  commenter  wanted  to 
know  how  the  periodic  reassessment 
diffiers  from  an  assessment  on  an  as- 
needed  basis.  The  third  commenter 
believed  that  the  requirement,  as 
written,  could  apply  after  discharge  and 
the  regulation  needs  to  specify  that  the 
ipassessment  occurs  before  discharge. 

Response:  We  are  modifying  proposed 
§  482.43(c)(4)  to  require  reassessments 
on  an  as-needed  basis,  based  on  factors 
that  may  afiiact  continuing  care  needs  or 
the  appropriateness  of  the  discharge 
plan.  We  do  not  agree  that  the 
regulation  needs  to  specify  that  the 
reassessment  must  be  done  before 
discharge.  The  duty  for  discharge 
plannli^  ends  after  discharge,  mumming 
the  hospital  has  arranged  for  the  initial 
implementation  of  the  Medicare 
patient's  discharge  plans  in  accordance 
with  §  482.43(c)(3)  and  has  transferred 
or  referred  the  patient  in  accordance 
with  §  482.43(d). 


the  patient  and 
counseled  to  pre] 
care,  rather  than 
counseling  on  an 
Response:  We  ( 
should  be  so  s[ 
personnel  are  in 
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Comment:  One  cc  mmenter  wanted  us 
to  specify  predetem  lined  times  A  which 


y  must  be 

for  post-hospital 

this 
needed  basis, 
ot  agree  that  we 
.  Hospital 
best  position  to 
judge  the  best  times  to  counsel  the 
patient  and  family  and  to  acconunodate 
individual  situatioi^. 

Comment:  One  coBnmenter  thought 
we  should  avoid  over-utilization  of 
family  caregiving  sjistems  and  use  more 
non-family-based  community  resources. 

Response.  Use  of  family  caregivers 
occurs  in  discharge  planning  only  when 
the  fiamily  is  both  willing  and  able  to 
perform  needed  services.  In  the  absence 
of  such  a  commitm^t,  it  is  appropriate 
to  use  commimity  resources  that  are  not 
family-based.  j 

Comment:  One  c(|auienter  thought 
there  is  a  need  for  greater  identification 
of  the  caregiver  in  ue  discharge 
planning  process;  i>  each  case,  the 
commenter  suggested,  we  should 
require  the  hospitaljto  determine 
whether  there  is  a  caregiver,  the 
caregiver's  willingness  and  ability  to 
provide  care,  and  niechanisms  for 
preparing  families  Vd  provide  the  care. 
Another  conunentef ,  on  the  other  hand, 
expressed  concern  ftiat  the  regulation 
text  inappropriatelji  advocates  the  use  of 
family  caregivers  in  situations  v^ere 
commimity-based  services  are  available 
and  that  we  are  not  providing  the 
patient  his  or  her  choice  in  such 
situations.  j 

Response-  We  aggse  that  identification 
of  family  or  other  caregiver  is  a  key 
attribute  of  effective  discharge  planning 
and  believe  that  out  regulations  at  42 
CFR  482.43(b)(3),  (b)(4),  (b)(6)  and  (c)(S) 
both  appropriately  fnd  in  a  balanced 


;need. 

^rmation  on  the  role 
I  be  included  in  the 
,  including 
'  instruction  or 
>italcare. 


ized: 


manner  relate  to 

More  specific  ini 
of  the  caregivw  vfi 
interpretive  guidel 
provision  of  sj^ 
training  in  post-h 

Transfer  and  Refer 

Comment-  We  i 
comments  on  our  i 
hospital  must  dis 
patient  after  execut 
One  commenter  the 

beyond  the  intent  cithe  statute  and  that 
few  hospitals  have  jhe  authority  to 
transfer  or  refer  patients;  one  thought 
our  statement  that  ^e  statute  did  not 
require  discharge  of  transfer  to  be 
misleading;  and  tw^  commenters  were 
in  fevor  of  the  provision. 

Response.  Wnile  (t  is  true  that  the 
statute  does  not  explicitly  require  the 


ived  four 
uirement  that  a 
or  transfer  the 

a  discharge  plan. 

t  we  were  going 


hospital  to  follow  through  and  actually 
discharge  or  transfiar  the  patient,  we 
believe  the  requirement  is  implicit  in 
the  purpose  of  the  legislation:  to  assure 
that  patients  receive  proper  post- 
hospital  care.  This  requirement,  as  with 
other  conditions  of  participation,  must 
operate  within  the  constraints  of  a 
hospital's  authority  under  State  law  and 
within  the  limits  of  a  patient's  right  to 
refuse  discharge  planning  services^  As 
we  stated  in  the  preamble  to  the 
proposed  rule,  the  proposed 
requirement  is  not  new  and  has  been  in 
place  for  some  time. 

Comment:  One  commenter  remarked 
that  we  should  strengthen  the  regulation 
by  requiring  hospital  discharge  planning 
personnel  to  maintain  complete  and 
accurate  information  on  commimity 
long-term  care  services  and  facilities  for 
advising  patients  and  their 
representatives  of  their  options. 

Response:  We  do  not  believe  a  change 
in  the  regulation  is  warranted.  The 
current  outcome-oriented  standard  is 
sufficient  and  in  accord  with  the 
regulatory  approach  iised  in  the  June  17, 
1986  revision  to  the  conditions  of 
participation  for  hospitals.  Hospitals 
will  be  able  to  choose  from  many 
methods  to  demonstrate  oHnpliance 
with  the  standard.  We  will  incorporate 
the  commenter's  suggested  language  in 
the  interpretive  guidelines  for  3ie 
standard  and  for  the  on-going 
reassessment  of  the  ho^ital's  discharge 
planning  process  required  in 
§  482.43(e). 

Comment:  One  commenter  questioned 
whether  §  482.43(d),  which  requires  the 
hospital  to  transfisr  necessary  medical 
information  along  with  the  patient  for 
post-hospital  services,  is  compatible 
with  §  482.24(b)(3),  w^ch  requires 
release  of  information  only  to 
authorized  individuals. 

Response:  42  CFR  482.24(b)(3) 
requires  that  the  hospital  have  a 
procedure  for  insuring  confidentiality  of 
patient  records.  Information  from  or 
copies  of  records  must  be  released  only 
to  authorized  individuals  and  the 
hospital  must  ensure  that  unauthorized 
individuals  cannot  gain  access  to  or 
alter  patient  records.  Original  medical 
records  must  be  released  by  the  hospital 
only  in  accordance  with  Federal  or  State 
laws,  court  atdan,  at  subpoenas. 

Since  proposed  $  482.43(d)  has  bem 
in  efiiect  as  §  482.21(1^2)  (beginning 
September  15. 1986),  there  has  been  no 
conflict  with  §  482.24(b)(3)  and  we  do 
not  anticipate  any  problems  when 
§  482.43(d)  becomes  effective  as  a  final 
rule.  "Necessary  medical  informatioa" 
has  not  been  interpreted  in  our 
guidelines  as  requiring  transmission  of 
the  patient's  medical  recu-d. 


Comment:  One  commenter  wanted  to 
know  how  a  hospital  decides  what  an 
appropriate  facihfy  is  and  what 
information  is  necessary  to  send  to  it 
Response:  "Appropriate  facilities" 
refers  to  fecilities  that  can  meet  the 
patient's  medical  needs  on  a  post- 
discharge  basis.  Our  interpretive 
guidelines  for  §  4B2.21(b)(2)  give  as 
examples  of  "necessary"  information: 
functional  capacity  of  an  individual,  the 
nursing  and  other  care  requirements  of 
the  patient,  discharge  summary,  and 
referral  frrnns. 

Comment:  One  commenter  asked  who 
pays  the  photocopy  costs  for  the 
inforraatian  transferred  with  &te  patient 
to  post-hospital  SCTvices. 

Response:  These  are  typical  overiiead 
costs  of  Medicare  hospital  operations 
that  are  allocated  to  the  appropriate  cost 
center  and  that  are  already  taken  into 
account  as  part  of  the  cost  base  used  to 
develq)  payment  rates  imder  the 
p*ospe^ve  payment  systwn  (PPS). 
Thereirae,  the  PPS  payment  rates 
already  reflect  these  costs  and  no 
additional  payment  by  either  Medicare 
or  the  beneficiary  is  needed. 

Comment  One  commenter  inquired 
what  authority  the  patient  or  patient 
represoatative  has  to  Umit  the 
transmission  of  medical  information 
required  under  §  482.43(d). 

Response:  If  the  information  is 
govened  by  §  482.24(b)(3),  which 
concerns  medical  record  services,  it  is 
subject  to  the  safegiiards  of  that 
im)vision.  This  provision  requires  Aat 
medical  infonnation  be  released  cmly  to 
authorized  individuals  and  that  the 
hospital  ensure  that  unauthorized 
individuals  cannot  gain  access  to  or 
alter  patient  recwds.  Otborwise  the 
release  of  the  information  is  governed 
by  any  other  Federal  law.  State  law  or 
hospital  poUcy,  which  may  require  a 
patient's  written  8uth<Mization  before 
release  of  information. 

Comment:  One  commenter  requested 
that  we  define  "appropriate  fedtify"  as 
one  that  (a)  is  aUe  to  provide  needed 
care  in  a  manner  that  complies  with 
Federal  and  State  standnrds;  (b) 
participates  in  payment  pn^raras  that 
are  needed  to  pay  fin- the  beneficiary's 
care;  and  (c)  is  within  a  reascMiable 
distance  of  the  beneficiary's  home  so 
that  relatives  and  friends  may  visit. 
Such  a  definition,  the  commenter 
suggested,  would  establi^  reasonaMe 
guideliiMs  conast«it  with  current 
HCFA  policies  and  Congres^cmal 
intent. 

Response:  The  terra  "appropriate 
fecilify"  has  been  utilized  in  present  42 
CFR  482.21(b)(2)  since  September  IS. 
1986  without  further  definition  aad  has 
not  presented  an  implementatioB 


problem.  Therefore,  we  do  not  believe 
we  need  a  more  specific  definition  in 
this  regulation.  Our  interpretive 
guidelines  for  §  482.21(b)(2)  currently 
define  "appropriate  facilities"  as 
fecihties  that  can  meet  the  patient's 
medical  needs  on  a  post-discharge  basis. 
We  will  consider  the  commenter's 
suggested  factors,  and  others,  when 
drafting  implementing  guidelines  for 
§  482.43(d). 

Comment:  One  commenter  suggested 
that  we  require  at  least  one  post-hospital 
follow-up  by  the  discharge  planning 
staff. 

Response:  Although  it  may  be 
desirable  to  do  a  follow-up,  we  believe 
that  it  is  beyond  the  scope  of  our 
statutory  authority  to  require  it. 

Reassessment 

Commertt:  One  commenter  thought 
we  should  reinforce  the  requirement  in 
§  482.43(e)  that  a  hospital  reassess  its 
dischai:ge  planning  process  on  an  on- 
going basis;  the  reinforcement  would  be 
a  requirement  that  a  hospital  docimient 
its  discharge  planning  process,  the 
procediu-e  and  the  results  of  the 
reassessment. 

Response:  As  stated  in  response  to 
comments  on  the  general  opening 
statement  in  §  482.43,  we  are  requiring 
that  the  hospital  have  written  poticies 
and  procedures  for  its  entire  discharge 
planning  process,  which  will  include  its 
reassessment.  A  specific  documentation 
requirement  for  §  482.43(e)  is  not 
needed  since  it  is  subsumed  by  our 
revision  of  the  general  opening 
statement  in  §482.43.  We  will  also 
rwnfopce  the  need  for  documentation  oi 
§  482.43(e)  in  our  interpretive 
guidelines. 

Comment:  One  commenter  believed  it 
would  be  helpful  if  the  new  hospital 
condition  of  participation  for  discharge 
planning  had  built  into  it  measures  or 
parameters  for  ascertaining  when 
additional  discharge  planning  features 
and  responsibilities  should  be  added. 

Response:  Although  we  do  not  agree 
that  such  measures  or  parametera 
should  be  specified  in  the  regulation  at 
this  time,  or  that  they  could  be  all 
inclusive,  we  do  believe  it  is 
appropriate  to  mention  some  factors 
suggested  by  commenters  to  the 
regulations  that  will  be  included  in  the 
interpretive  guidelines  for  §  482.43(e). 
The  guidelines  will  include  assuring— 

(1)  The  efiiactiveness  of  the 
identification  criteria; 

(2)  The  quality  and  timeliness  for 
discharge  planrdng  evaluations  and 
discharge  plans; 

(3)  That  the  hospHri  (Mscharge 
personnel  maintain  complete  and 
accurate  information  on  commur^ty 


long-term  care  services  and  fecilities 
and  use  this  information  to  advise 
patients  and  their  representatives  of 
appropriate  options;  and 

(4)  that  the  hospital  has  a 
coordinated  discharge  planning  process 
that  integrates  discharge  planning  with 
other  functional  departments,  including 
the  quality  assurance  and  utilization 
review  activities  of  the  institution,  and 
involves  the  various  disciplines 
responsible  for  patient  care. 

Also,  in  reviewing  this  and  other 
comments,  we  believe  §  482.43(e)  can  be 
strengthened  by  clarifying  that,  although 
a  review  of  discharge  plans  must  be  part 
of  the  reassessment  requirement,  we  are 
not  restricting  a  hospital  to  that 
mechanism  alone.  For  example,  a 
hospital  might  wish  to  review  a  sample 
of  patients  who  were  not  identified  as 
likely  to  suffer  adverse  health 
consequences  upon  discharge  if  there 
was  no  adequate  discharge  planning  as 
a  means  to  reassess  the  effectiveness  of 
their  identification  criteria.  This 
clarification  of  the  regulation  will 
remove  an  imnecessary  restriction  on 
the  means  used  to  accomplish 
reassessment  and  increase  hospital 
flexibility  in  meeting  the  reassessment 
standard.  Section  482.43(e)  is  revised  to 
read: 

The  boepital  must  reassess  its  dischaiiBs 
planning  process  on  an  oogoing  basis.  This 
reassessment  must  include  a  review  of 
discharge  plans  to  ensure  that  they  are 
responsive  to  discharge  needs. 

Miscellaneous 

Comment:  One  commenter  thought  it 
imfortimate  that  the  two  interrelated 
processes  (the  development  of  uniform 
needs  assessment  instruments  and 
discharge  planning)  have  been 
separated. 

Response:  Although  these  two 
statutory  provisions  both  appear  in 
section  9305  of  OBRA  *86,  they  are 
sepwate  provisions  (section  9305(c)  is 
the  hospital  discharge  planning  process 
and  section  9305(h)  is  the  development 
of  uniform  needs  assessment 
instnunent(s))  with  different 
implementation  requirements.  The 
legislation  does  not  specify  that 
impfementation  of  the  hospital 
discharge  plarming  process  is 
contingent  upon  development  of  a 
imiform  needs  assessment  instnunent. 
Further,  implementation  of  the  hospital 
discharge  planning  process  requires 
regulations  rally  while  section  930S(h) 
required  the  appointment  of  and  pubUc 
hearings  by  a  Secretary's  Advisory  Panel 
on  the  Development  of  Uniform  Needs 
Assessment  lnstnmiettt(s),  which  was  to 
send  a  report  to  Congress  %vith  its 
recommendations.  The  18-member 
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panel  completed  its  work,  and  the 
recommendations  were  forwarded  to 
Congress  in  a  report  on  June  30, 1992. 
The  recommendations  to  Congress 
include  recognition  of  the  need  for  field 
testing  and  possible  further  refinement 
of  the  imiform  needs  assessment 
instrument  before  adoption.  Certainly, 
patients  have  a  current  need  for  an 
expanded  discharge  planning  process 
under  the  hospital  conditions  of 
participation  and  we  do  not  believe  an 
additional  delay  of  this  rule  would  serve 
a  useful  purpose. 

The  commenter  may  be  assured  that, 
although  these  are  separate  statutory 
provisions  with  separate 
implementation  requirements,  HCFA 
has  and  will  continue  to  coordinate 
these  two  activities.  The  discharge 
planning  process  has  been  structured  so 
that  any  future  instrument  requirements 
can  be  incorporated  by  regulation  into 
the  discharge  planning  requirements. 
Similarly,  the  Advisory  Panel  drafted 
the  framework  of  the  uniform  needs 
assessment  instrument  that  they  believe 
is  compatible  with  this  rule  on 
discharge  planning.  It  is  premature, 
however,  to  include  a  requirement  for 
usage  of  the  instrument  in  the  condition 
of  participation  before  the  instnmient's 
utility  is  evaluated  through  field  testing. 

Comment:  One  commenter  believed 
we  should  mandate  the  training  of  all 
discharge  planning  personnel  in  the  use 
of  the  uniform  needs  assessment 
instrument  when  it  is  developed. 

Response:  The  Secretary  submitted  a 
report  on  the  uniform  needs  assessment 
instrument  to  Congress  on  June  30, 
1992.  The  report  includes 
recommendations  on  thQ  appropriate 
use  of  the  instrument.  At  the  present 
time  it  would  be  premature  to  require 
such  training. 

Comment:  One  commenter  thought 
we  should  include  direction  on  how  to 
determine  whether  someone  has  been 
authorized  to  act  on  the  patient's  behalf, 
as  there  may  be  disputes  concerning 
post-hospital  care. 

Response:  We  believe  it  is  best  left  to 
the  hospital  and  physician  to  handle 
these  disputes  within  the  limits  of  an 
applicable  State  statute.  It  would  be 
very  difficult  for  us  to  draft  guidelines 
that  are  flexible  enough  to  allow  all 
appropriate  hospital  procedures  to  be 
approved  and,  since  the  Federal  interest 
is  in  the  result  rather  than  the  process, 
we  elected  to  leave  this  to  hospital 
discretion. 

Comment:  We  received  comments 
from  three  entities  concerning  the 
"Important  Message  from  Medicare." 
All  three  thought  Uie  Message  to  be 
inadequate  for  purposes  of  informing 
,  patients  of  discharge  planning.  One 
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commenter  beli  »ved  the  Message  should 
have  been  relea:  led  at  a  time  that  did  not 
preclude  public  input  on  the  contents  of 
the  revised  Mes  age  concerning 
discharge  plann  jig.  Another  commenter 
thought  that  pal  ents  should,  in  addition 
to  written  notifi  :ation,  be  informed 
orally  of  their  discharge  planning  rights. 

Response:  Th«  statute  does  not 
require  notice  to  patients  concerning 
their  right  to  discharge  planning.  It  does 
require  uncondlionally  that  the 
hospital  providf  the  service  when 
needed.  Moreo>^r,  we  do  not  agree  that 
the  Message  is  inadequate  for  bringing 
discharge  planning  to  the  attention  of 
patients  or  theii  representatives. 
Although  it  doe  t  not  contain  the 
specifics  of  the  >roposed  rule  as  one 
commenter  reca  mmended,  its  purpose 
is  to  emphasize  he  availability  of 
discharge  plann  ng  and  the  need  to 
consult  one's  pi  ysician  or  appropriate 
hospital  staff  foi  assistance.  To  add 
more  detail  wou  Id,  we  believe,  add 
confusion:  the  Js  [essage  is  already  full  of 
other  important  information  and  could 
become  overwhi  ilming. 

Comment:  Th  ^ee  commenters  believe 
we  should  prov:  de  more  specific 
guidelines. 

Response:  Tin  re  is  a  need,  recognized 
by  Congress,  to  )rovide  for  sufficient 
flexibility  in  the  requirements  for  them 
to  be  applied  to  oolh  small  rural 
facilities  and  cotnplex  urban  hospital 

iroach  is  also  consistent 
thejimel7, 1986 
inditions  of 
hospitals,  which 
eliminated  unnecessary  regulations  and 
replaced  specifii :  details  on  maintaining 
adequate  and  sa  ie  facilities  with  general 
comprehensive  i  tatements. 

We  will  impk  ment  this  regulation 
through  interprt  live  guidelines,  which 
are  the  survey  t(  ols  used  by  surveyors 
to  determine  Fei  eral  compliance  with 
the  regulation.  Ihese  guidelines  will 
contain  a  degree  of  specificity  and 
clarification  tha  is  impractical  and 
unwarranted  foi  inclusion  in  the 
Federal  regulati(  m. 

Comment:  Tw  o  commenters  thought 
we  should  adopi  the  more  detailed  and 
strict  discharge  j  )lanning  requirements 
of  a  particular  S  ate  or  locality  in  the 
regulations  at  42  CFR  483.43. 

Response:  Th«  re  is  nothing  in  the 
regulations  to  pi^vent  a  hospital  from 
complying  with  ^tricter  State  or  local 
requirements.  Inifact,  our  regulations  at 
42  CFR  482.11  vfould  require  such 
compliance.  However,  we  believe  that 
the  statutory  prdvision  on  discharge 
planning,  becauie  it  is  so  detailed, 
refiects  the  level  of  effort  intended  by 
the  Congress  to  be  required  by  HCFA 
and  so  we  do  not  believe  it  is 


centers.  This  apt 
with  the  focus  i 
revision  of  the  i 
participation  foi 


appropriate  to  go  beyond  Federal 
statutory  provisions. 

Comment:  One  commenter  believed 
that  the  regulations  should  clearly  state 
that  if  a  patient  does  not  want  a 
discharge  evaluation  or  plan,  his  wishes 
should  prevail  over  the  hospital's  need 
to  comply  with  the  condition  of 
participation. 

Response:  As  with  other  services 
ofiiered  by  hospitals,  patients  may  refuse 
to  accept  discharge  planning  or  to 
comply  with  a  discharge  plan  just  as 
they  may  refuse  medical  treatment. 
When  a  patient  exercises  this  choice.' 
however,  we  suggest  that  the  hospitals 
document  the  patient's  refusal.  The 
interpretive  guideUnes  will  mention  this 
type  of  situation. 

Comment:  One  commenter  believed 
the  condition  of  participation  for 
discharge  planning  needs  to  reflect  more 
comprehensively  the  purposes  of 
discharge  planning,  among  them — 

(1)  to  ensure  that  patients  are  not 
discharged  prematurely  and  to  provide 
evidence  on  that  point; 

(2)  to  facilitate  appropriate 
outplacement; 

(3)  to  document  the  need  for  post- 
hospital  care  for  purposes  of  prior 
concurrent  authorization  by  fiscal 
intermediaries  to  pay  for  such  serviceis; 

(4)  to  document  the  need  for 
administratively  necessary  days;  and 

(5J  to  help  ensure  continuity  of  cases 
in  a  fragmented  deliveiv  system. 

Response:  As  defined  in  the 
legislation,  the  purpose  of  the  discharge 
planning  process  is  to  ensure  a  timely 
and  smooth  transition  to  the  most 
appropriate  type  and  setting  for  post- 
hospital  or  rehabilitative  care.  The 
regulations  include  requirements  to 
achieve  this  result.  We  do  not  believe  a 
more  detailed  discussion  of  its  purpose 
would  enhance  its  effiect. 

Comment:  One  commenter  believed 
that  we  should  require  that  each 
hospital  have  an  integrated  discharge 
plahning  process. 

Response:  Assuring  that  the  process  is 
complete  and  functions  properly  is  a 
hospital's  responsibility.  The 
interpretive  guidelines  for  §  482.43(e) 
contain  procedures  for  determining  a 
hospital's  success  in  meeting  this 
requirement.  We  believe  that  a  separate 
regulatory  requirement  for 
"coordination"  would  be  redundant. 

Comment:  One  commenter  thought 
we  should  include  a  requirement  that 
discharge  planning  be  placed  within  the 
hospital's  social  services  department. 

Response:  We  do  not  agree.  One  of 
our  stated  objectives  of  the  revised 
conditions  of  participation  for  hospitals, 
which  became  effective  September  15. 

1986.  was  to  permit  mavimiin7 


flexibility  in  bosi»tal  administration 
and  Aey  do  not  contain  a  lequirenMnt 
for  a  social  services  department  into 
which  this  requirement  could  be  placed. 
We  will  continue  to  encourage  that 
flexibility  in  implementing  the 
dischttrge  planning  requirem«it  by  not 
Requiring  that  it  be  placed  in  a  particular 
hospital  department. 

Comment:  Oie  aunmenter  stated  that 
there  is  a  need  for  careful  monitoring 
and  vigorous  enforcement  of  the 
discharge  planning  process. 

Response:  We  agree.  As  with  the  other 
conditions  of  participation,  the  new  42 
CFR  482.43  will  be  mcmitored  through 
the  survey  and  certification  process.  We 
will  be  developing  detailed  guidelines 
for  our  hospital  surv^ors  to  use  in 
determining  whether  the  discharge 
planning  process  results  in  the 
development  of  appropriate  plans; 
whether  the  individual  plans  are 
adequate;  and  whether  the  plans  are 
appropriately  executed  as  required  by 
this  regulation: 

V.  Soiamary  of  Rcviiiona  to  ProiMMied 
Rule 

We  are  adopting  the  proposed  rule  as 
final  with  the  changes  described  above. 
These  changes  include  the  following: 

•  Section  482.43,  Introductory 
paragraph:  We  are  revising  this  section 
to  specify  that  the  hospital  disdiarge 
planning  condition  of  participation 
applies  to  all  patients,  and  we  are 
adding  a  requirement  that  the  hospital 
must  specify  its  disdiarge  planning 
polides  and  procedures  in  writing. 

•  Section  482.43  (b)(2)  and  (c)(1)— We 
are  omitting  the  phrase  "(consistent 
witlk  available  community  and  hospital 
resources)." 

•  Section  482.43(b)(5)— We  are 
omitting  the  qualifier,  ",  to  the  greatest 
extent  possible,"  from  the  requirement 
that  appropriate  arrangements  be  made 
before  discharge. 

•  Section  482.43(c)(3)— We  are 
requiring  the  hospital  to  arrange  for  the 
initial  implementation  of  the  discharge 
plan  rather  than  requiring  that  a 
hospital  assist  in  implementing  a 
discharge  plan. 

•  Section  482.43(c)(4)— We  are 
requiring  the  hospital  to  reassess  a 
patient's  discharge  plan  if  th»e  are 
factors  that  may  affect  continuing  care 
needs  or  the  appropriateness  of  the 
discharge  plan,  rather  than  requiring  the 
proposed  periodic  reassessment. 

•  Section  482.43(e) — We  are  revising 
the  proposed  requirement  that  a 
hospital  reassess  its  discharge  planning 
process  by  reviewing  discharge  plans  to 
instead  include  review  of  the  plans  as 
part  of  the  reassessment 


Also,  as  noted  in  secticm  m.  B  of  this 
preamUe,  we  are  not  adopting  the 
proposed  changes  in  §§405.2135  and 
405.2137  to  the  ESRO  conditions  for 
coverage. 

VL  Other  Reruions 

A.  Medical  Directot 
1.  Badcground 

Section  1861(e)(3)  of  the  Ad  inquires 
a  ho^ital  participating  in  Medicare  to 
have  by-laws  in  efSact  concerning  its 
staff  of  physidans.  The  staff  of 
physidans  is  also  a  matter  of  health  and 
safety  for  the  hospital's  patients; 
therefore,  section  1861(e)(9)  of  the  Ad. 
which  gives  the  Secretary  the  authority 
to  promulgate  health  and  safety 
standards,  serves  as  a  basis  for 
governing  the  appointment  of  a  medical 
director. 

Among  the  conditions  of  partidpation 
a  hospitaJ  participating  in  Medicare 
must  meet  is  one  at  §  482.22  concerning 
medical  staff.  One  of  the  standards, 
concerning  medical  staff  organization 
andVxountabiUty  (see  §  482.22(b)(3)). 
requires  that  the  respcmsibility  for  the 
organization  and  condud  of  the  medical 
staff  be  assigned  only  to  an  individual 
dodor  of  medicine  or  osteopathy.  This 
person  is  the  medical  diredor. 

On  Decemlier  19. 1989.  the  Omnibus 
Budgd  Recondliation  Ad  of  1 989 
(OBRA  '89)  (Pub.  L  101-239)  was 
enacted.  Section  6025  of  that  law 
permits  a  Medicare-participating 
hospital  the  flexibility  to  consider  and 
assign  a  doctor  of  dental  surgery  or 
dental  medicine  when  naming  a 
medical  director,  if  permitted  by  State 
law  of  the  State  in  which  the  hospital 
is  located. 

2.  Revision 

As  a  result  of  section  6025  of  OBRA 
'89.  we  are  revising  standard  (b)(3). 
Medical  staff  organization  and 
accountability,  of  §  482.22,  Condition  of 
participation:  Medical  staff  We  are 
requiring  that  the  responsibility  for 
organization  and  conduct  of  the  medical 
staff  may  be  assigned  only  to  an 
individual  doctor  of  medidne  or 
osteopathy,  except  when  State  law  of 
the  State  in  which  the  hospital  is 
located  permits  a  hospital  to  have  a 
dodor  of  dental  sui^ry  or  dental 
medicine  as  its  medical  diredor. 

We  are  revising  our  regulations  to 
conform  to  the  OBRA  '89  provision. 
Doing  so  will  give  hospitals  flexibility 
in  some  States,  eliminate  conflicts 
between  State  and  Federal  laws  in  some 
instances,  and  acknowledge  changing 
practices  in  the  delivery  of  medical  care. 


B.  Accrediting  Program  Name  Chango 

The  name  of  the  entity  accrediting 
programs  for  x-ray  technologists  in 
§  405.1413,  Conditions  for  Coverage- 
qualifications,  orientation  and  health  of 
technical  personnel,  paragraph  (a)(1), 
has  been  changed  from  "the  Council  on 
Medical  Educati<m"  to  "the  Committee 
on  Allied  Health  Education  and 
Accreditation."  We  are  making  the 
necessary  ctmforming  change  to  our 
regulations. 

Vn.  InqMd  Statement 

We  goierally  prepare  a  regulatcHy 
flexiUlity  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Ad 
(RFA)  (5  U.S.C  601  through  612)  unless 
the  Secretary  certifies  that  a  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  we 
treat  all  hospitals  and^ESRD  facilities  as 
small  entities. 

We  do  not  have  the  data  to  assess 
accurately  the  magnitude  of  the  change 
in  procedures  that  will  result  from  the    ' 
new  condition  of  partidpation  on 
discharge  planning  However,  we 
believe  that  adequate  planning  is 
already  done  in  most  hospitals  for  the 
following  reasons: 

•  The  prospective  payment  system 
has  created  an  incentive  for  hospitals  to 
have  good  discharge  planning 
procedures;  and 

•  The  conditions  of  partidpation 
have  a  standard  requiring  each  hospital 
to  do  disdiarge  planning. 

In  the  absence  of  positive  evidence  to 
the  contrary,  we  believe  that  this  final 
rule  will  have  littie  effect  We  wish  to 
point  out.  however,  that  incorpxM-ating 
the  statutory  requirements  as  a 
condition.Jnstead  of  a  standard,  could 
result  in  graver  consequences  for  those 
hospitals  that  do  not  engage  in  adequate 
planning  in  the  event  tlut  a  routine  or 
complaint  survey  establishes 
noncompliance.  However,  we  do  not 
exped  this  to  happen  often. 

If  it  were  correct  to  presume  that  a 
lack  of  planning  leads  to  systematic 
underservice  of  benefidary  needs,  then 
the  requirement  for  discharge  planning, 
especially  early  assessment  of  the  need 

for  planning,  dhould: 

•  Ensure  that  needs  are  identified  and 
appropriatie  transfers  and  referrals  are 
made;  and 

•  Result  in  some  increase  in  health 
care  utihzation  by  patients  who  might 
otherwise  not  have  received  needed 
care. 

We  do  not  believe  that  all  patients 
receive  all  needed  care.  However, 
factors  other  than  the  lack  of  planning 
affed  whether  or  not  patients  I'eceive 
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needed  services.  Even  when  planning  is 
available,  patients  sometimes  defsr  or 
avoid  recommended  refenals  or  follow- 
up  care. 

Tbe  other  provisions  of  this  rule  will 
have  no  significant  effect. 

We  have  determined  and  the 
Secretary  certifies  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  We  have  therefore  not  prepared 
a  regulatory  flexibility  analysis. 

Section  1102(b)  of  the  Social  Security 
Act  requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  final  rule 
may  have  a  significant  impact  on  the 
operations  of  a.substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  604  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act.  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  an(f  has  fewer  than  50 
beds. 

We  are  not  preparing  a  rural  impact 
statement  since  we  have  determined, 
and  the  Secretary  certifies,  that  this  final 
rule  will  not  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
wasHnot  reviewed  by  the  Ofiice  of 
Management  and  Budget. 

Vm.  Paperwork  Reduction  Act 

Section  482.43  of  this  rule  contains 
information  collection  requirements  that 
are  subject  to  the  Office  of  Management 
and  Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504,  et  seq).  The  reporting 
burden  for  the  collections  of 
information  in  §  482.43  is  comparable  to 
the  burden  for  §  482.21(b).  which  it 
replaces  (and  which  is  currently 
approved  under  OMB  approval  number 
0938-0328). 

DC.  Waiver  of  Proposed  Rulemaking 

The  Administrative  Procedure  Act  (5 
U.S.C.  553)  requires  us  to  publish  a 
general  notice  of  proposed  rulemaking 
in  the  Federal  Register  and  afford  prior 
public  comment  on  proposed  rules. 
Such  notice  includes  a  statement  of  the 
time,  place  and  nature  of  rulemaking 
proceedings,  reference  to  the  legal 
authority  under  which  the  rule  is 
proposed  rule  or  a  description  of  the 
subjects  and  issues  involved.  However, 
this  requirement  does  not  apply  when 
the  agency  finds  good  cause  that  such  a 
notice  and  comment  procedure  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  and  incorporates 
its  reasons  in  the  rules  issued. 


We  have  in  t  lis  final  rule  published 
our  intent  to  c(  nform  our  requirements 
on  medical  director  qualifications  to 
those  of  sectioi^  6025  of  Public  Law 
101-239  and  tc  change  the  name  of  an 
accrediting  pre  gram.  Since  this  final 
rule  merely  coi  ibrms  our  regulations 
regarding  medi  cal  director 
qualifications  1 3  the  statute  without 
interpretation,  ^d  the  change  of  name 
of  an  accreditiilg  program  only  amends 
the  regulationsjto  reflect  the  new  name, 
we  believe  it  toi  be  unnecessary  and  not 
in  the  public  interest  to  publish  a 
proposed  rule  tp  obtain  public 
comment, 

List  of  Sub  jc 

42  CFR  Part  4C 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases.  Medicare. 
Reporting  and  iecordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  48  ? 


Administrative 
procedure.  Cerl  ification 
Contracts  (Agre  ei 
Health  facilitiei 
Hospitals.  Labc^tories 
Onsite  surveys 
Reporting  requ^ments 
rays. 

42  CFR  Chap 
forth  below: 

A.  Part  405. 
follows: 


practice  and 

of  compliance, 
ments).  Health  care, 
.  Health  professions, 

,  Medicare. 
Outpatient  providers, 
.  Rural  areas.  X- 

er  rv  is  amended  as  set 

^ibpart  N.  is  amended  as 


PART  405— FE  >ERAL 


INSURANCE  i 
DISABLED 

l.Theauthoity 
continues  to  rei  d 


Authority:  Sees 
(12),  1864,  and  1 
Act  (42  use. 
(12).  1395aa  and 


HEALTH 
F0R  THE  AGED  AND 


citation  for  subpart  N 
as  follows. 

1102, 1861(s)(3),  (11)  and 

of  the  Social  Security 

1395x(s)(3),  (11),  and 

395hh). 


171 
13  >2 


Subpart  N— Conditions  for  Coverage  of 
Portable  X-ray  Services 

§405.1413    [Ammded] 

2.  Section  401 1 1413(a)(1)  is  amended 
by  revising  the ,  lame  of  "the  Council  on 
Education"  to  "  the  Committee  on  Allied 
Health  Education  and  Accreditation." 

B.  Part  482  islamended  as  follows: 


PART  482— C( 
PARTICIPATK 


IDITIONS  OF 

I  FOR  HOSPITALS 


1.  The  authonty  citation  for  part  482 
continues  to  rea  d  as  follows: 

Authority:  Sec4  1102, 1136, 1138. 

1814(a)(6).  1861  (t).  (f),  (r).  (v)(l)(G),  (z),  and 
(ee),  1864, 1871,  ^883, 1886, 1902(a)(30),  and 
1905(a)  of  the  Sodal  Security  Act  (42  U.S  C 
1302, 1320b-6. 1338. 1395fla)(6).  1395x  (e). 


(0.  (k),  (r).  (vMlMG).  (z).  and  (ee).  1395aa. 
1395hh.  139Stt,  1395WW.  1396a(a)(30).  and 
1396(a)). 

2.  Section  482.21(b)  is  revised  as 
follows: 

S482^    Condition  of  participation:  Quality 
assurance. 

•  •       •     .  •       • 

(b)  Standards  Medically-related 
patient  care  services  The  hospital  must 
have  an  ongoing  plan,  consistent  with 
available  community  and  hospital 
resources,  to  provide  or  make  available 
social  work,  psychological,  and 
educational  services  to  meet  the 
medically-related  needs  of  its  patients. 

3.  In  §  482.22(b).  the  introductory  text 
is  republished  and  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§482.22   Conditions  of  participation: 
Medical  staff. 

•  »        *        •        • 

(b)  Standard:  Medical  staff 
organization  and  accountability.  The 
medical  staff  must  be  well  organized 
and  accoimtable  to  the  governing  body 
for  the  quality  of  the  medical  care 
provided  to  patients. 

•  *        •        *        • 

(3)  The  responsibility  for  organization 
and  conduct  of  the  medical  staff  must  be 
assigned  only  to  an  individual  doctor  of 
medicine  or  osteopathy  or,  when 
permitted  by  State  law  of  the  State  in 
which  the  hospital  is  located,  a  doctor 
of  dental  surgery  or  dental  medicine. 

4.  A  new  §482.43  is  added  as  follows. 

§482.43    Condition  of  participation: 
Discharge  planning. 

The  hospital  must  have  in  effect  a 
discharge  planning  process  that  applies 
to  all  patients.  The  hospital's  policies 
and  procedures  must  be  specified  in 
writing. 

(a)  Standard:  Identification  of  patients 
in  need  of  discharge  planning  The" 
hospital  myst  identify  at  an  early  stage 
of  hospitalization  all  patients  who  are 
likely  to  suffer  adverse  health 
consequences  upon  discharge  if  there  is 
no  adequate  discharge  planning. 

(b)  Standard:  Discharge  planning 
evaluation. 

(1)  The  hospital  must  provide  a 
discharge  planning  evaluation  to  the 
patients  identified  in  paragraph  (a)  of 
this  section,  and  to  other  patients  upon 
the  patient's  request,  the  request  of  a 
person  acting  on  the  patient's  behalf,  or 
the  request  of  the  physician. 

(2)  A  registered  nurse,  social  worker, 
or  other  appropriately  qualified 
personnel  must  develop,  or  supervise 
the  development  of,  the  evaluation. 

(3)  The  discharge  planning  evaluation 
must  include  an  evaluation  of  the  * 
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likelihood  of  a  patient  needing  post- 
hospital  services  and  of  the  availability 
of  the  services. 

(4)  The  discharge  planning  evaluation 
must  include  an  evaluation  of  the 
likelihood  of  a  patient's  capacity  for 
self-care  or  of  the  possibility  of  the 
patient  being  cared  for  in  the 
environment  from  which  he  or  she 
entered  the  hospital. 

(5)  The  hospital  personnel  must 
complete  the  evaluation  on  a  timely 
basis  so  that  appropriate  arrangements 
for  post-hospital  care  are  made  before 
discharge,  and  to  avoid  imnecessary 
delays  in  discharge. 

(6)  The  hospital  must  include  the 
discharge  planning  evaluation  in  the 
patient's  medical  record  for  use  in 
establishing  an  appropriate  discharge 
plan  and  must  discuss  the  results  of  the 
evaluation  with  the  patient  or 
individual  acting  on  his  or  her  behalf. 

•     (c)  Standard:  Discharge  plan. 

(1)  A  registered  nurse,  social  worker, 
or  other  appropriately  qualified 
personnel  must  develop,  or  supervise 
the  development  of,  a  discharge  plan  if 
the  discharge  planning  evaluation 
indicates  a  need  for  a  discharge  plan. 

(2)  In  the  absence  of  a  finding  by  the 
hospital  that  a  patient  needs  a  discharge 
plan,  the  patient's  physician  may 
request  a  discharge  plan.  In  such  a  case, 
the  hospital  must  develop  a  discharge 
plan  for  the  patient. 

(3)  The  hospital  must  arrange  for  the 
initial  implementation  of  the  patient's 
discharge  plan. 

(4)  The  hospital  must  reassess  the 
patient's  discharge  plan  if  there  are 
factors  that  may  affect  continuing  care 
needs  or  the  appropriateness  of  &e 
discharge  plan. 

(5)  As  needed,  the  patient  and  family 
members  or  interested  persons  must  be 
counseled  to  prepare  them  for  post- 
hospital  care. 


(d)  Standard:  Transfer  or  referral.  The 
hospital  must  transfer  or  refer  patients, 
along  with  necessary  medical 
information,  to  appropriate  facilities, 
agencies,  or  outpatient  services,  as 
needed,  for  foUowup  or  ancillary  care. 

(e)  Standard:  Reassessment  TTie 
hospital  must  reassess  its  discharge 
planning  process  on  an  on-going  basis. 
The  reassessment  must  include  a  review 
of  discharge  plans  to  ensure  that  they 
are  responsive  to  discharge  needs. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93  778.  Medical  Assistance 
Program,  No.  93  773.  Medicare— Hospital 
Insurance  Program;  No.  93.774,  Medicare- 
Supplementary  Medical  Insurance  Program) 

Dated:  November  23, 1994. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  December  5, 1994. 
Donna  E.  Shalala, 
Secretary. 

[FR  Doc.  94-30555  Filed  12-12-94;  8:45  am) 
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42  CFR  Parts  412  and  413 

[BPD-802-CN) 

RiN  093f-AG46 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  1995 
Rates;  Correction 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rule;  correction. 


SUMMARY:  In  the  September  1. 1994 
issue  of  the  Federal  Register  (59  FR 
45330).  we  published  a  final  rule  with 
■comment  period  revising  the  Medicare 
hospital  inpatient  prospective  payment 
systems  for  operating  costs  and  capital- 
related  costs  to  implement  necessary 


changes  arising  from  our  continuing 
experience  with  the  system.  In  the 
addendum  to  that  final  rule  with 
comment  period,  we  announced  the 
prospective  payment  rates  for  Medicare 
hospital  inpatient  services  for  operating 
costs  and  capital-related  costs 
applicable  to  discharges  occurring  on  or 
after  October  1. 1994.  and  set  forth 
update  factors  for  the  rate-of-increase 
limits  for  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
systems.  This  notide  corrects  errors 
made  in  that  document. 

EFFECnVE  DATE:  October  1. 1994 

FOR  FURTHER  INFORMATION  CONTACT:  fohn 
Davis— Wage  Index  (410)  966-5654. 
Nancy  Edwards — Other  Issues  (410) 
966-4531. 

SUPPLEMENTARY  INFORMATION:  In  the 

September  1, 1994  final  rule  with 
comment  period  (59  FR  45330),  we 
indicated  that  if  a  hospital  beheves  its 
wage  index  value  is  incorrect  as  a  result 
of  an  intermediary  or  HCFA  error,  the 
hospital  must  notify  HCFA  no  later  than 
September  23, 1994.  As  a  result  of  this 
process,  we  have  identified  several 
corrections  to  the  wage  data. 
Accordingly,  the  wage  index  values  for 
several  areas  have  been  changed. 

The  final  rule  also  contained  other 
technical  and  typographical  errors.  The 
revised  wage  index  values,  and  other 
changes  affecting  prospective  payment 
rates,  reflect  corrections  that  were  made 
between  pubhcation  of  the  FY  1995 
prospective  payment  system  final  rule 
with  comment  period  on  September  1, 
1994.  and  implementation  of  the  FY 
1995  prospective  payment  rates  on 
October  1. 1994.  Therefore,  we  are 
making  the  following  corrections  to  the 
September  1, 1994  final  rule  with 
comment  period: 

1.  On  page  45361.  the  chart  at  the  top 
of  the  page  is  corrected  as  follows: 


Percentage  change  in  area  wage  index  value 


Increase  more  than  10  percent 

Increase  between  5  and  10  percent  .. 
Decrease  between  5  and  10  percent . 
Decrease  more  than  10  percent „ 


Number  of  \abOf 
market  areas 


FY 
1995 


2 

4 
13 
10 


FY 
1994 


13 
24 
58 

14 


Corrected  num- 
ber of  labor 
market  areas 


FY 
1995 


5 
17 

13 
10 


FY 

1994 


13 
24 
58 

14 


s^i^srs^"^-*-'"--^^^^^ 


Provider 


050030 
050153 
060183 


Case  mix  index 


01.3478 
01.6323 
01.1887 


Avg.  hour  wage 


17.25 
26.54 
18.72 


Corrected  avg. 
hour  wage 


17.31 
26.63 
19.77 
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050194 
050457 
050688 
110182 
140010 
170037 
170060 
170110 
180006 
180138 
190005 
190006 
190009 
190011 
190040 
190098 
190122 
190176 
220107 
230197 
240036 
2S0001 
310009 
440049 
450002 
510047 
520100 


3.  On  pages  45437  through  45444,  in 
Table  4A— Wage  Index  and  Capital 
Geographic  Adjustment  Factor  (GAF)  for 


Urban  Areas — the 
GAF  in  the 
corrected  as  foUowk 


^  vage  index  value  and 
followi  ig  entries  are 


Urtnnarea 


0220 
0600 
0760 
1123 
1600 
1620 
2320 
2640 
3560 
3620 
3880 
4520 
4920 
5170 
5200 
5560 
5640 
6323 
6980 
7360 
7400 
7680 


Alexandria.  LA 

Augusta-AScen.  GA-SC 

Baton  Rouge.  LA 

*Boston-BrocMon-Nashija,  MA-NH 

•GNcago.  IL 

CNco4>aradtoe.  CA 

El  Paso.  TX 

FtaLM 


MS 
Jnnaevnto  Deloit.  Wt  _ 

Lafayette,  LA 

Louisvile.  KY-tN 

*Memphis.  l>f-AR-MS . 

Modssto,  CA  ....__„ , 

Monroe,  LA __... 

'New  Ofteans,  LA  ..»_.., 

•Newaik.  NJ 

PRtsffeU,  MA  .. 
SL  Cloud.  MN 

*San  Frandtco.  CA 

San  Joae,  CA  „„.„.._„.„.„., 
Slwveport-Boastef  CMy.  LA 


4.  On  page  45444,  in  Table  4B— Wage  Index  and  v 
the  wage  index  value  and  the  GAF  in  the  following  entries 


NonHJftMn  area 


Kwwas  ,. 
Kamuoky 


5.  On  pages  45444  through  45445,  in  Table  4C— Wagi 
Hospitals  that  are  Reclassified— the  wage  index  value  an< 


Case  mix  index 


01.2188 
01S263 
012086 
00.8663 
01.3097 
01.1331 
01.0304 
00S268 
01.0444 
01.2598 
01.4454 
01.1903 
012947 
01.1190 
01.4197 
01.4469 
012075 
01.5428 
01.1150 
012661 
01.4910 
01.5597 
01.1537 
01.6483 
01.4852 
01.1688 
012514 


A\^  hour  wage 


23.01 
27.09 
25.13 


18.77 
15.60 
11.67 
12.68 
14.66 
17.78 
14^ 
13.93 
13.88 
12.19 
17J0 
16.69 
13.84 
17.76 
16.97 
17.75 
17.88 
13.55 
1928 
1527 
15.52 
15.81 
14.46 


Corrected  avg. 
hourtwage 


23.15 
27.16 
2525 
12.98 
2a61 
15J1 
1123 
12.61 
15.54 
17J0 
1328 
1422 
13.73 
12.11 
1728 
16.44 
13.57 
17.42 
17:91 
1921 
18.16 
13.71 
20.11 
15.47 
1857 
1546 
14.74 


e  index 

GAF 

Changed 
wage  index 

°sr 

0.8302 

0.8804 

0.8284 

0.8790 

0J638 

0.9046 

0J634 

0J043 

0J617 

0.9031 

0.8582 

0.9006 

1.1733 

1.1157 

1.1732 

1.1156 

1.0666 

1.0451 

1.0889 

1.0467 

1.0434 

1.0296 

1.0441 

1.0300 

0J618 

0.9032 

0.9057 

0.9344 

1i)2S2 

^J0^72 

1.0423 

1X1288 

a7551 

0.8250 

0.7569 

a8264 

0J541 

0J876 

0.8606 

0.9023 

a7975 

0.8565 

a7996 

0.8580 

0.9485 

0.9644 

0.9480 

0J9641 

0.8508 

0.8953 

0.8535 

0J872 

1.1348 

1.0905 

1.1415 

1.0049 

0.7723 

0.8378 

0.7707 

0.8366 

0.9499 

0.9654 

0.9311 

0.9523 

1.1128 

1.0759 

1.1156 

1.0778 

1.1313 

1.0682 

1.1413 

1.0947 

0.9549 

0.9688 

0.9680 

0.9780 

1.4120 

12665 

1.4122 

12666 

1.4272 

12756 

1.4276 

12761 

0.9036 

0J329 

a8682 

0.929S 

Ca  lital  Geographic  Adjustment  Fact<»-  (GAF)  for  Rural 
MB  corrected  as  follows: 


Wage  index 


12S62 
0.7270 
0.7487 
0.8120 


OAF 


1.1710 
0.8038 
0.8202 
0.8671 


Changed 
wage  index 


12591 
0.7267 
a7498 
0.8121 


Changed 
GAF 


1.1709 
0.8036 
0.8210 
01)672 


Index  and  Capital  Geograi^iic  Adjustment  Factor  (GAF)  far 
the  GAF  in  the  following  entiies  are  coiraded  as  follows: 
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Area  redassilied  to 


Alexandria.  UV .  .  ..„ 

Baton  Rouge,  LA 

Bo8too-Brc««on^<la8hua.  MA-NH 

Chicago,  IL 

Des  Moines.  lA .. 

El  Paso.  TO . 

Flint.  Ml „._ 

Jackson,  MS 

Ufayette,  LA 

LouisviHe,  KY 


Wage  index' 


Mernphis.  TW-AR-MS 

MkWesex-Somerset-Hunterdon,  NJ 

Modesto.  CA  ^ 

Monroe,  LA J,""l 

New  Orleans.  LA 

Newark,  NJ „ 

St  Cloud.  MN *."";; 

San  Francisco,  CA 

San  Jose,  CA „ 

Rural  West  Vifginta  „..." 


0.8302 
0.8617 
11733 
1.0666 
0.8533 
0.8618 
1.0252 

0  7551 
0.7975 
0.9485 
0.8386 
1.0770 

1  1348 
0.7723 
0.9499 
1.0848 
0.9549 
1.4120 
14272 
0.8120 


GAF 


cor^.Sr.sl'IS'oJl""  """^  '""•  ™'  ^I^-Ave-ge  Hourly  Wage 


0.8804 
09031 
1.1157 
1.0451 
08971 
0.9032 
10172 
0.8250 
0.8565 
0.9644 
08864 
1.0521 
1.0905 
0.8378 
09654 
1.0573 
0.9689 
12665 
12758 
0.8671 


hanged 
wagemdex 


0.8284 
08582 
1.1732 
10689 
0.8510 
0.9057 
10423 
0  7569 
0.7996 
0.9480 
0.8410 
1.0715 
1.1415 
0  7707 
0  931 1 
1.0870 
0.9535 
1.4122 
14276 
08121 


Changed 


0.8790 

09006 

11156 

1.0467 

08954 

0.9344 

1.0288 

0.8264 

08580 

0  9641 

0.8882 

1.0484 

1.0949 

0.8366 

09523 

1.0588 

0.9679 

12666 

12761 

0.8672 


for  Urban  Areas— the  following  entries  are 


Alexarxlria,  LA    

Augusta-Aiken,  GA-SC 

Baton  Rouge,  LA 

Chicago,  IL 

Chico-Paradise,  CA  ..  .. 

B  Paso,  TX 

Flint.  Ml  „.,.. 

Jackson,  MS  

Janesville-Bekiit.  Wl 

Lafayette,  LA 

Lake  Charles,  LA 

Louisville,  KY-IN 

Merrphis,  TN-AR-MS  ... 

Modesto,  CA 

Monroe,  LA    

New  Orleans,  LA 

Newartc.  NJ  „ „. 

PittsfieW.  MA  .. ... 

SL  Ckxid,  MN 


Urban  area 


Average 
houriy 
wage 


San  Francisco,  CA 

San  Jose,  CA 

Santa  Cruz-Watsonville, 
Shreveport-Bossier  City, 


CA  

LA  


15.1620 

15.7746 

15.7376 

194782 

19  0544 

15.7386 

18.8129 

13.6437 

15.5973 

14.4264 

15.0433 

17.3214 

15.5377 

20.7245 

13.9777 

17.3485 

21.9178 

20.6597 

17.4385 

25.7496 

26.0635 

24.7020 

16.5027 


New  av- 
erage 
hourly 
wage 


151288 
15.7680 
15  6738 
195206 
19.0673 
16.5401 
19.0521 
13.6854 
15.7175 

14  4675 

15  0427 
17.3129 
15.5871 
20.8463 
13  9494 
17.0048 
21.9471 
20.8427 
17.6778 
25.7537 
26.0709 
24  7441 
16.4215 


7.  On  page  45447,  Table  4E-Average  Hourly  Wage  for  Rural  Areas-the  following  entries  are  corrected  as  follows 


Nocvurt)an  area 


Kansas  

Kentucky  

West  Virginia 


Average 
hourly 
wage 


132765 
136733 
14.7441 


New  av- 
erage 
hourly 
wage 


132707 
13.6938 
147464 


8  On  page  45497,  in  Table  I— Impact 
Analysis  of  Changes  for  FY  1995 
Operating  Prospective  Payment 
System— under  Bed  Size  (Rural),  the 
rows  and  corresponding  figures  for 
Pacific  and  Puerto  Rico  are  moved  to 


page  45498  under  Rural  by  Region,  and 
inserted  under  the  row  and 
corresponding  figures  for  Mountain. 
9.  On  page  45498,  also  in  Table  I. 
under  Disproportionate  Share  Hospitals 
(DSH),  Other  Rural  DSH  Hosp.,  the  rows 


and  corresponding  figiues  for  100-149 
Beds,  150-199  Beds,  and  200  or  more 
Beds  are  moved  to  page  45497  under 
Bed  Sire  (Rural),  and  inserted  under  the 
row  and  corresponding  figures  for  50-99 
Beds. 
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10.  On  page  45518.  the  sentence 
begittning  seven  lines  from  the  b(Moin 
of  the  first  column  and  continuing  to  the 
second  line  of  the  second  r^Jiimn  is 
corrected  to  read  as  follows:  "However, 
measuring  the  actual  esqwctod  price  per 
unit  of  reid  capital,  independoitly  of 
any  evaluation  of  the  propriety  of  any 
actual  purchase  decisions,  is  essential  to 
recognize  that  the  industry  hae  some 
omtrol  over  the  amount  of  capital  it 
purchases  but  little  or  no  control  over 
the  price  it  pays  for  capitaL" 

11.  Iq  the  outlier  example  that  begins 
on  page  45368.  Footnote  la  on  page 
45370  is  corrected  to  read  as  follows:  "If 
hospital  X  were  a  hold  harmless 
hospital,  it  should  use  the  hospital- 
specific  ratio  of  new  to  total  capital." 

12.  On  page  45457,  in  Table  6A— New 
Diagnosis  Codes— the  following  code  is 
added: 


nam 
code 

Description 

CC 

MOC 

ORG 

306.1 

Totjaccouse 
dbonler. 

N 

23 

467 

13.  On  page  45461.  Table  6C-^nvalid 
Diagnosis  Codes— the  following  entry  is 
corrected  to  read  as  follows: 

St 

cods 

CC 

MOC 

uescfipiion 

DRQ 

V65.4 

Other  coun- 
seling. 

N 

23 

467 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insiuaiice) 

Dated:  December  6, 1994. 
MkhaelW.Carleton, 
Acting  Deputy  Assistant  Secretary  for 
Information  Resources  Management. 

[FR  Doc.  94-30556  Filed  12-12-94;  8:45  am] 
aaxan  cooe  4i2e-«i-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart65 
(Docket  No.  FEIIA-71 19] 

Ctianges  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergoicy 
Management  Agency,  FEMA. 
ACTION:  Interim  rule. 

StWMARV:  This  interim  rule  lists 
commimities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 


premium  rates  will  be  calculated  fiom 
the  modified  b  ise  ( 100-year)  flood 
elevations  for  i  lew  buildings  and  thnr 
contents. 

DATES:  These  i^odified  base  flood 
elevations  are  ( amently  in  efihct  on  the 
dates  listed  in  he  table  and  revise  the 
Flood  Insuran<  »  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  1  lis  determination  for 
each  listed  con  imunity. 

From  the  dal  b  of  the  second 
publication  of  hese  changes  in  a 
newspaper  of  I  x:al  circulation,  any 
person  has  nin  »ty  (90)  days  in  which  to 
request  through  the  commimity  that  the 
Associate  Diieftor  reconsider  the 
changes.  The  i^odified  elevations  may 
be  changed  dui  ing  the  90-day  period. 
ADDRESSES:  Th  9  modified  base  flood 
elevations  for  t  ach  community  are 
available  for  in  tpection  at  the  office  of 
the  Chief  Exea  itive  Officer  of  each 
community.  Tl  m  respective  addresses 
are  listed  in  thi  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Budkley,  P.E..  Chief.  Hazard 
Identification  Branch,  Mitigation 
Directorate,  5oi  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTART  INFOmiATION:  Hie 
modified  base  rlOO-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  andress  of  the  Chief 
Executive  Offi<|er  of  the  community 
where  the  mo<mfied  base  flood  elevation 
determinationaare  available  for 
inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  ipon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  ^f  the  Flood  ENsaster 
Protection  Act  pf  1973,  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968, 42  U.S.C 
with  44  CFR  part  65. 
,  the  currently 
ty  number  is  shown 
for  all  new  policies 


4001  et  seq.. 
For  rating 

effiective  co; 

and  must  be  u 

and  renewals 
The  modifii 

elevations  are 


base  (100-year)  flood 
e  basis  for  the 
floodplain  manegement  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effeo^in  order  to  qualify  or 
to  remain  qualsed  for  partidpatioo  in 
the  National  Flood  Insurance  Program. 
These  modifiied  elevations,  together 
vrith  the  floodp  lain  management  criteria 
required  by  44  7R  60.3,  are  the 
minimiun  that  i  ire  required.  They 
should  not  be  c  onstrued  to  mean  that 
the  commimity  must  change  any 
existing  ordina  ices  that  are  more 


stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  establidied  by  other 
Federal,  state  or  regiimal  entities. 

The  changes  in  base  flood  elevaticHis 
are  in  accmdance  wi&  44  CFR  65.4. 

National  Environmental  Policy  Ad 

This  rule  is  categorically  excluded 
fiom  the  requirements  of  44  CFR  Part 
10.  Enviramnental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  firom  the  requirements  of  the 
Regulatory  Flexibility  Act  be<»use 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973. 42  U.S.C  4105, 
and  are  required  to  maintain  community 
eligibiUty  in  the  National  Flood 
Insiu-ance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Clasaification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalinn 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Fedwalism. 
dated  October  26, 1987. 

Executive  Order  12778,  Qvil  Justice 
RefoiBi 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjecto  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 
Re{)orting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.; 
Reoiganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p  329;  E.0. 12127, 44  FR  19367. 
3  CFR.  1979  Comp.,  p.  376. 

f65.4    (Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 
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Stale  and  country 


Maryland:  Unincor- 
poraled  Areas. 


tjocaKon 


Piince  George's 


North  Carolna:  Unirv 
corporated  Areas. 


North  Carolna:  Hay- 
wood County. 


Dates  and  name  of  i  . 

where  notice  was  published 


May  23,  1994,  May  31.  1994. 
PWnce  GeoTB©*  Jbomat 


Dare  County 


Town  of 
Waynesville. 


September  20.  1994,  Septem- 
ber 27.  1994.  77)e  CoasHani 
TinasL 

Seplerifcer  9,  1994,  Seplemtier 
16, 1994  77)9  Mountaineer. 


Chief  executive  officer  of  oom- 
munily 


Mow-Soung  Cheng,  Pfi.o., 
P.E.,  Section  Head,  Flood 
Managamant  Section,  Diwi- 
aion  of  Erwironmental  Man- 
agement, Prinoe  Georges' 
Ckxrty  Department  of  Envi- 
ronmentaJ  Resources.  9400 
Peppercorn  Place.  Sixth 
Floor.  Landover,  Maryland 
20786. 

Mr.  Kennit  W.  Skinner.  Jr., 
Mantoo  Town  Manager,  P.O. 
Box  246,  Manteo,  North 
Carolina  27954. 

The  Honorabte  Henry  B.  Foy, 
Mayor  of  the  Town  of 
Waynesle.  106  South  Masi 
Street.  WaynesvMe.  North 
Carofcw  28786-0100. 


EflBcMve  date  of 
modification 


Nov.  16, 1994 


Dec.  26. 1994 


Sept  1,1994 


Community 
na 


24520eC 


375348C 


370124B 


(Catalog  of  Federal  Domestic  Assistance  Na 
83.100,  "Flood  Insurt  nee.") 
Dated:  December  5. 1994. 
Richard  T.  Moore. 
AssocitOe  Director  for  Mitigfttion. 
(FR  Dot  94-30568  Filed  12-12-94;  8:45  am] 
aaxMQ  ooBE  sna-at-p 


44CFRPwt6S 

Changes  bi  Rood  EtovaUon 
Detefmlntiona 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTKM:  Final  rule. 


SUMMARY:  Modified  base  (100-year) 
flood  elevations  are  fin^lin><i  for  the 
communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  efBsctive  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  foUowii^  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  tabla 

FOR  FUflTHER  MFOMMTION  CONTACT: 
Midiael  K.  Buddey.  P.B.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW., 
Washington.  DC  20472,  (202)  646-2756. 
SUPPUMBTTARY  MFORMATION:  The 
Federal  Eraorgency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 


modified  elevations  have  been 
puMished  in  newspapers  of  local 
circulation  and  ninety  (90)  d^ys  have 
elapsed  since  that  publication.  The 
Associate  Director  has  resolved  any 
appeals  resulting  torn  this  notification. 

The  modified  base  (100-year)  flood 
elevations  are  not  listed  for  eadi 
community  in  this  notice.  However,  this 
rule  includes  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 
detenninations  are  avaiUMe  for 
infection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968, 42  U.S.C 
4001  et  seq.,  and  with  44  CFR  part  65. 

Fot  rating  purposes,  the  cuneotly 
effective  community  niunber  is  shown 
and  must  be  used  for  all  new  policies 
and  ranevirals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effisct  in  order  to  qualify  or 
to  remain  qualified  for  partidpation  in 
the  Nati(Mial  Flood  Insurance  Program. 
These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  flood|]^ain 
managenoent  requireraents.  The 
community  may  at  any  time  enact 
stricter  raqturements  of  its  own.  or 
pursuant  to  policies  esti^shed  by  other 
Federal,  state  or  ngioDal  mtities. 

These  modified  mevations  are  used  to 
meet  the  floodplain  management 


requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disastw 
Protection  Act  of  1973. 42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  r^ulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Qaasification 

This  final  rule  is  not  a  significant 
repilatcMy  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federaliaai 

This  rule  involves  no  policies  that 
have  lisderalism  impUcations  undw 
Executive  Order  12612.  FederaUsm, 
dated  Octobn-  26, 1967. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(bK2)  of  Executive 
Order  12778. 


UMI 


List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  part  65  is 
amended  to  read  as  follows: 
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PART  65-{AM  ENDED] 


1.  The  authoi  ity  citation  for  part  65 
continues  to  re(  d  as  follows: 


Authority:  42 

Reorganization 


Pan 


State  and  county 


Ohio:  FranMin  and 
Delaware  (FEMA 
Docket  Ho.  7085). 


Location 


City  of  Westerviile 


Dates  and  n4me  of 
newspaper  wl  ere  no- 
tice was  put  listied 


December  23, 
December 
ThePubSc 


31, 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 
Dated:  December  5, 1994. 
Richard  T.  Moof«. 
Associate  Director  for  Mitigation. 
IFR  Doc.  94-30566  Filed  12-12-94;  8:45  am) 
MLUNQ  COOC  (n^^a-p 


44  CFR  Part  67 

Final  Flood  Elevation  Detenninations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Base  (100-year)  flood 
elevations  and  modified  base  (100-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  each  community  is  required  either 
to  adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insiuance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
commimity.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  Hie  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
.  FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Brandi,  Mitigation 
Directorate,  500  C  Street,  SW.. 
Washington,  EX:  20472,  (202)  646-2756. 
SUPPI^MENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 


1978  Comp.,  p.  329;  E.0. 12127. 44  FR  19367, 
3  CFR,  1979  Comp. ,  p.  376. 


.S.C.  4001  et  seq.: 
No.  3  of  1978,  3  CFR, 


§6&4    [AmwMM] 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows:   . 


993, 
.1993, 
(Opinion. 


Chief  executive  officer  of 
community 


Mr.  David  Lindimore,  Marv 
ager  of  ttie  City  of 
Westerviile.  21  South  State 
Street  Westerviile,  Ohio 
43081. 


Effective  date  of 
modification 


De& 15. 1993 


Community 
No. 


390179  F 


(FEMA  or  Agen  :y)  makes  final 
determinations  isted  below  of  base 
flood  elevation)  and  modified  base 
flood  elevation)  for  each  community 
listed.  The  pro{  osed  base  flood 
elevations  and  proposed  modified  base 
flood  elevation]  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  forithe  community  or 
individuals  to  abpeal  the  proposed 
determinations  [o  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  dayi .  The  proposed  base 
flood  elevation)  and  proposed  modified 
base  flood  elevt  tions  were  also 
published  in  thi )  Federal  Register. 

This  final  ml*  is  issued  in  accordance 
with  section  llO  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4104, 
and  44  CFR  paH  67. 

The  Agency  has  developed  criteria  for 
floodplain  mani  igement  in  floodprone 
areas  in  accordt  nee  with  44  CFR  part 
60. 

Interested  les  tees  and  owners  of  real 
property  are  en)  ouraged  to  review  the 
proof  Flood  Insi  uance  Study  and  Flood 
Insurance  Rate  Map  available  at  the    • 
address  cited  below  for  each 
community. 

The  base  floo  1  elevations  and 
modified  base  f  ood  elevations  are  made 
final  in  the  com  tnunities  listed  below. 
Elevations  at  se  ected  locations  in  each 
community  are  shown. 

National  Envirc  nmental  Policy  Act 

This  rule  is  a  tegorically  excluded 
fiom  the  requin  ments  of  44  CFR  Part 
10,  Environmen  :al  Consideration.  No 
environmental  i  npact  assessment  has 
been  prepared. 

Regulatory  Fleiibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  cer^fies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base^ flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  df  1973, 42  U.S.C.  4104, 


and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Plaiming  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  FederaUsm, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Refiomi 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  fbllows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978, 3  CFR, 
1978  Comp..  p.  .329;  E.O.  12127. 44  FR  19367, 
3  cm.  1979  Comp..  p.  376. 

f67.1l    [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 
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Souroe  of  floodbig  and  location 

•Deplbin 

feetabOM 

ground. 

'Etovation 

miaat 

(NOVO) 

NORTH  CAROUNA 

areas)  (FEMA  Oodwt  No.  7097) 

AttentfcOeearr 
Approximalely  100  fset  east  of 
inleieactioi^  of  Balm  Tral  on 

North  Balm  Trail 

At  noftlwm  tamiiivuB  ol  MMin 

Lane _. 

Currituck  Sound:  At  intersection 
of  Balm  Trail  and  North  Bakn 
Tiafl  ._ 

•1 
•1 

•7 

^Oandc  Oceaa-  Approximately 
400  feet  east  of  intersedion  of 
unnamed  access  road  to  Sta- 
tion Bay  Drive  and  State  Route 
1200 „ 

Mapa  avMahle  lor  kiapaetkm 
at  ttte  Dare  County  Adminislra- 
tion  Bukfng.  211  Budtoigh 
Street.  Sid  Floor.  Maniao. 
North  Carolina. 

•18 

TEXAS 

* 

Carroliton  (city),  Daltaa,  Den- 
ton,  and   Coiin   CouMfaa 
(FEMA  Docket  No.  70t2) 
Slimm6l>-& 
AMVoximateiy    300    feet    up- 
sfream   of   the   conluenoe 

witti  HUBon  Branch  

Approximately    0.6    mile    up- 
stream of  Cannel  Drive  .- 

Bm  Fork  ot  Trmity  River 
Just  downstream  of  BeMne 
Road 

•494 
•546 

•440 

Approximalely    200    feet    up- 
9*eam  of  the  confluence  of 
Denton  Creek 

*446 

Maps  available  forlnapectfon 

et  the  City  Engineering  De- 
partment.     1945      Jackson 
Road.  CarroWon.  Texas. 

(Catalog  of  Federal  Domestic  Assistance  Na 
83.100,  "Flood  Insurance.") 
Dated:  December  5, 1994. 
Richard  T.  Moora, 
Associate  Director  for  Mitigption. 
[FR  Doc  94-30567  Filed  12-12-94;  8:45  am] 
BNJJNO  OOOe  «71»-0»# 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managetnent 

43-CFR  PubNc  Land  Order  7106 
[MT-030-143d-01:  MtM  41S33] 

Partial  Revocation  of  Executtve  Order 
Dated  January  12, 1911;  Montana 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


ACTION:  Public  Land  Order. 


SUMMARY:  This  order  revokes  an 
Executive  order  insofar  as  it  affects  15 
acres  of  ptiblic  land  withdrawn  for  the 
Bureau  of  Land  Management's 
Phosphate  Reserve  No.  7.  The  land  is  no 
longer  needed  for  the  purpose  for  which 
it  was  withdrawn.  The  revocation  is 
needed  to  permit  disposal  of  the  land 
throu^  exchange.  This  action  will  open 
the  land  to  stuface  entry  and 
nonmetalliferous  mining.  The  land  has 
bera  and  remains  open  to  mineral 


EFFECTIVE  DATE:  January  12, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward.  ELM  Montana  State 
Ofilce.  P.O.  Box  36800.  Billings. 
Montana  59107. 406-255-2949. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  January 
12, 1911.  which  withdrew  public  land 
for  the  Bureau  of  Land  Management's 
Phosphate  Reserve  No.  7,  is  hraeby 
rev<Aced  insofiur  as  it  affects  the 
following  described  land: 

Priacipal  Meridian,  MairtkBa 

T.  1  S.,  R.  9  W., 

Sec.  32.  SWV«SW%^WV4  and 
WViSEViSWViNWV,. 

The  area  described  contains  15  acres  in 
Beaverhead  and  Silver  Bow  Counties. 

2.  At  9  ajn.  on  January  12, 1995.  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  sul^ect 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  January 
12, 1995,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  9  a.m.  on  January  12, 1995,  the 
land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  vaUd  existing  ri^ts,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  aj^lio^Ie  law. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  imauthorized. 
Any  such  attempted  appropriation, 
including  attempting  adverse  possession 
under  30  U.S.C  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 


Land  Management  will  not  intervene  in 
disputes  between  rival  locatwa  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  coiuts.        ^ 

Dated:  DeoaiBber  1. 1994. 
BobAmalraiig, 

Assistant  Secretary  of  the  Intuior. 

(FR  Doa  04-30501  Filed  12-12-04;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47 CFR  Parti 

P>P  Docket  Na  n-ZSS,  FCC  M-Mq 

Implementatton  of  Section  309(1)  Of  the 
Communications  Act— Competitive 
Bidding 

AGENCY:  Federal  Communications 

Commissi<m. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  modifies  its 
rules  pertaining  to  three  a^>ects  of 
auction  design  for  the  broadband  PCS 
auctions:  Procedures  triggering  the  cloee 
of  an  auction,  timing  of  the  auctions  for 
the  entrepreneurs'  blocks,  and  anti- 
collusion  rules.  These  actions  are 
intended  to  speed  the  conclusi<m  of  the 
auctions,  thus  facilitating  rapid 
introduction  of  service  to  the  pubUc;  to 
improve  the  administrative  efficiency  of 
the  auction  process;  and  to  foster 
competition  and  widespread 
participation  in  the  auctions. 
EFFECTIVE  DATE:  December  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Cohen,  202/418-2040,  or 
Florence  Setzer,  202/418-2038. 
SUPPLEMENTARY  INFORMATION:  This 
Memorandum  Opinion  and  Order  in  PP 
Docket  No.  93-253,  adopted  November 
16, 1994,  and  released  November  17. 
1994.  is  available  for  inspection  and 
copying  during  normal  Imsiness  hours 
in  the  FCC  Dockets  Branch.  Room  230, 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc.,  2100  M  Street  NW..  Suite  140. 
Washington,  IX :  20037.  telephone  (202) 
857-3800. 

L  Introduction 

1.  By  this  action,  we  reconsider,  on 
our  own  motion,  decisions  made  in  the 
Fourth  Memorandum  Opinion  and 
Order  in  this  proceeding,  which 
addressed  petitions  for  reconsideration 
of  the  Fifth  Report  and  Order 
concerning  auction  design  and 
procedures  for  the  auction  of  licenses  to 
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provide  peraonal  communicatioDS 
services  in  the  2  GHz  band  ("broadband 
PCS").i  In  ligbt  of  our  experience  in  the 
national  and  regional  narrowband  PCS 
license  auctions,  we  find  it  desirable  to 
modify  our  rules  pertaining  to  three 
aspects  of  auction  design  for  the 
broadband  PCS  auctions:  procedures 
triggering  the  close  of  an  auction,  timing 
of  the  auctions  for  the  entrepreneiirs' 
blocks,  and  anti-collusion  rules. 

n.  Stiqpping  Rules 

2.  In  the  Fifth  Report  and  Order  we 
stated  that  a  simultaneous  multiple 
round  auction  with  a  simultaneous 
stopping  rule  will  close  when  a  single 
round  has  passed  in  which  there  is  no 
new  acceptable  bid  on  any  license  and 
no  activity  rule  waiver  is  submitted.^  In 
the  Fourth  Memorandum  Opinion  and 
Order  we  allowed  for  two  types  of 
activity  rule  waivers,  "proactive" 
waivers,  which  will  keep  an  auction 
9pen  in  a  roimd  in  which  no  new  valid 
bids  are  submitted,  and  "automatic" 
waivers,  which  will  not  keep  an  auction 
open.3  We  also  reaffirmed  oiu-  decision 
to  use  a  simultaneous  stopping  rule, 
which  holds  bidding  open  on  all 
licenses  until  no  new  acceptable  bid  is 
oflered  on  any  license.'*  These  same 
rules  were  applied  in  the  regional  and 
national  narrowband  auctions.  The 
nationwide  narrowband  PCS  auction 
(with  10  Ucenses)  was  completed  after 
47  roimds  of  bidding,  and  the  regional 
narrowband  PCS  auction  (with  30 
licenses)  took  105  rounds  to  complete. 
In  the  broadband  PCS  auctions  99  MTA 
licenses  will  be  auctioned  in  the  first 
auction  and  a  total  of  1,972  BTA 
Ucenses  in  subsequent  auctions. 
Although  the  number  of  rounds  to 
complete  a  simultaneous  multiple 
round  auction  is  not  necessarily  directly 
proportional  to  the  number  of  licenses 
put  up  for  bid,  we  are  concerned  that, 
without  changes  in  procedures,  it  may 
take  an  excessively  long  period  of  time 
to  conduct  these  auctions,  thus  creating 
a  significant  delay  in  providing  service 
to  the  public'  Thus  our  recent 
experience  with  simultaneous  multiple 
round  auctions  suggests  that  the 
Commission  should  consider  additional 
measures  to  ensure  that  future  auctions 


'  Fourth  Memorandum  Opinion  and  Order  in  PP 
Docket  No.  93-253,  59  FR  37566  (October  24. 1994) 
(fourth  Memorandum  Opinion  and  Order);  Fifth 
Report  and  Order  in  PP  Docket  No.  93-253.  59  FR 
37566  (July  22, 1994)  [Fifth  Report  and  Order). 

'Fifth  Report  and  Order  at  11 46, 56. 

'Fourth  Memotaiidum  Opinion  and  Order Ut 
115. 

</dat1lS. 

»  Fifth  Report  and  Order  at  1 50. 


are  completed  v  ithin  a  reasonable 
period  of  time. 

3.  We  believe  hat  retaining  the 
discretion  to  ke(  p  an  auction  open  even 
if  no  new  accep  able  bids  and  no 
proactive  waive  s  are  submitted  will 
allow  the  Coma  ission  to  complete  the 
broadband  PCS  <  luctions  in  a  timely 
manner  without  sacrificing  efficiency  or 
revenue.  Provid  ng  the  auction  staff 
with  the  discret  on  to  keep  an  auction 
open  will  permi  the  Commission  to  use 
larger  minimum  bid  increments  early  in 
the  auction  (to  n  love  the  auction  along 
quickly)  withou  incurring  the  risk  that 
the  auction  willjclose  while  sofiie 
bidders  are  willmg  to  pay  significantly 
more  for  certaintlicenses  than  the 
current  high  bidjbut  not  more  than  the 
relatively  large  Qiinimum  bid 
increments.  ThdCommission  will  be 
able  to  permit  additional  bidding  at 
lower  bid  increments  subsequent  to  a 
round  with  no  b|ds,  thereby  increasing 
the  likelihood  that  licenses  will  be 
awarded  to  the  bidders  that  value  them 
most  highly  andtfacilitating  efficient 
aggregations  of  licenses. 

4.  Retaining  the  discretion  to  keep  an 
auction  open  will  also  allow  the 
Commission  to  qontinue  to  accept  bids 

hich  a  bid  was 

auction,  especially 
of  an  auction.  Without 
ing  an  auction  open, 

a  bid  was  withdrawn 
would  have  to  be  put 
up  for  bid  in  a  silbsequent  auction. 

5.  Accordingly,  we  retain  the 
discretion  to  ke^  an  auction  open  even 
if  no  new  acceptable  bids  and  no 
proactive  waiveis  are  submitted  in  a 
single  roimd.  Under  this  minor 
modification  of  aur  procedures,  the 
Commission  wop  Id  in  essence  have  the 
ability  to  submitjits  own  proactive 
waiver,  thus  keefcing  the  auction  open. 
This  rule  modification  will  facilitate  the 

of  future  auctions 
rmit  the  Commission 
ncrements,  which 
the  auction,  without 
auction  close. 


on  a  license  for 
withdrawn  late 
in  the  last  roim 
the  option  of  kei 
a  license  for  w' 
in  the  last  roum 


rapid  completio^ 
because  it  will 
to  use  larger  bid  j 
speed  the  pace  < 
risking  a  premati 


III.  Timing  of  Aactions  in  the 
Entrepreneurs'  Blocks 

6.  In  the  Fifth  Report  and  Order,  the 
Commission  chape  to  divide  broadband 
PCS  licenses  int(  i  three  groups  and  to 
hold  a  simultane  ous  multiple  round 
auction  for  the  lifcenses  in  each  group. 
The  license  grou  )  to  be  auctioned  first 
consisted  of  bloc  ss  A  and  B,  each  with 
30  MHz  of  spect]  um  and  MTA 
geographic  scop< .  The  next  group 
consisted  of  bloc  cs  C  and  F  (the 
entrepreneurs'  blocks),  whidi  have  been 
reserved  for  bideing  by  smaller 
entrepreneiuial    rms.  The  group  to  be 


auctioned  last  consisted  of  blocks  D  and 
E,  with  10  MHz  of  spectrum  each  and 
BTA  geographic  so^."  We  concluded 
that  in  order  to  promote  efficient  license 
allocation,  highly  interdependent 
licenses  should  be  grouped  together  and 
put  up  for  bid  at  the  same  time  in  a 
multiple  roimd  auction.  Doing  so,  we 
concluded,  would  provide  bidders 
information  about  the  prices  of 
complementary  and  substitutable 
licenses  while  such  licenses  were  still 
up  for  bid,  and  thus  would  facilitate 
awarding  licenses  to  the  bidders  who 
value  them  most  highly.  Nevertheless, 
we  noted  that  the  cost  and  complexity 
of  auctioning  a  very  large  number  of 
interdependent  licenses  simultaneously 
might  outweigh  the  informational  and 
bidding  flexibility  advantages.'  In  the 
Fourth  Memorandum  Opinion  and 
Order  we  reaffirmed  our  decision 
concerning  the  sequence  of  auctions." 
7.  We  now  believe  that  we  may  wish 
to  hold  two  separate  auctions  for  the  C 
and  F  block  licenses.^  In  light  of  our 
experience  with  thb  narrowband 
auctions,  we  are  concerned  that 
auctioning  simultaneously  the  986 
hcenses  in  the  two  entrepreneurs' 
blocks  may  create  excessive 
administrative  complexity  for  the 
Commission  and  for  bidders, 
particularly  when  neither  will  have  had 
experience  with  more  than  99  licenses 
in  a  single  auction.  In  addition,  we  have 
foimd  that  as  we  gain  experience  with 
license  auctions  we  identify  certain 
modifications  that  are  necessary  to 
improve  the  efficiency  and 
administration  of  the  auction  process. 
We  may  wish  to  benefit  trom  such 
experience  in  administering  the  highly 
complex  designated  entity  provisions 
that  apply  to  competitive  bidding  for 
licenses  on  the  C  and  F  blocks.  Further, 
it  appears  now  that  few,  if  any,  potential 
applicants  have  any  interest  in 
aggregating  block  C  and  block  F 
licenses,  so  that  the  interdependence 
between  license  values  in  the  two 
blocks  may  be  less  than  we  initially 
believed.  Consequently,  we  reserve  the 
discretion  to  hold  two  separate 
simultaneous  multiple  round  auctions 
for  the  entrepreneurs'  block  licenses, 
one  auction  for  block  C  and  one  for 
block  F.  We  will  aimounce  by  Public 
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•Mat  136. 

•Fourth  Memorandum  Opinion  and  Order  at  12?. 

•Potential  bidders  or  their  representatives  have 
requested  that  the  Commission  auction  the  C  and 
F  blocks  separately.  See  ex  parte  comments  of  the 
National  Association  of  Black  Owned  Broadcasters, 
Inc.,  filed  November  3, 1994  at  2;  ex  porte 
comments  of  North  American  Wireless,  Inc..  filed 
November  3, 1994  at  3-4;  ex  porte  comments  of 
National  Association  of  Investment  Companies, 
filed  November  4. 1994  at  7. 


Notice  m  advance  of  the  application 
deadline  whether  one  or  two 
entrepreneurs'  block  auctions  will  be 
held  and  the  date  of  those  auctions. 

IV.  Anti-CoUusion  Rules 

8.  We  have  become  aware  of  some 
confusion  regarding  the  definition  of  the 
terms  "appficant"  and  "bidder"  as  they 
are  used  in  our  anti-collusion  rules,  and 
we  wish  to  clarify  our  rules  on  this 
issue.io  Section  1.2105(c)(1)  of  the 
Commission's  Rules  prohibits  "bidders" 
from  cooperating,  collaborating, 
discussing  or  disclosing  in  any  manner 
the  substance  of  their  bids  or  bidding 
strategies,  but  §  1.2105(c)(2)  and  (3) 
provide  exceptions  to  this  rule  so  as  to 
allow  "apphcants"  to  make  changes  in 
ownership  that  do  not  result  in  a  change 
in  control  of  the  applicant,  or  to  bid 
jointly  with  other  apphcants,  as  long  as 
they  have  not  appUed  for  licenses  in  any 
of  the  same  geographic  license  areas." 
Though  we  intended  the  terms  "bidder" 
and  "applicant"  to  be  used 
interchangeably,  we  now  recognize  that 
it  would  be  less  confusing  simply  to  use 
the  term  "applicant,"  and  we  are 
amending  the  rules  accordingly. 

9.  In  addition,  it  has  been  suggested 
that  §  1.2105(c)(1)  of  our  rules  should  be 
interpreted  to  mean  that  parties  holding 
attributable  interests  in  bidders  are  not 
prohibited  from  engaging  in  the 
discussions  addressed  in  that  section.^* 
We  wish  to  make  clear  that  this 
interpretation  is  an  incorrect  reading  of 
our  rules.  For  purposes  of  our  anti- 
collusion  rules,  therefore,  we  clarify  that 
the  term  "appUcant"  will  include  all 
holders  of  attributable  interests  in  an 
applicant.  For  this  purpose, 
"attributable  interest"  shall  have  the 
same  definition  as  that  used  in 
§  24.204(d)(2)(i)  of  our  Rules  for 
purposes  of  defining  interests  subject  to 
the  spectrum  aggregation  limits: 
"Iplartnership  and  other  ownership 
interests  and  any  stock  interest 
amounting  to  5  percent  of  more  of  the 
equity,  or  outstanding  stock,  or 
outstanding  voting  stock  of  a  broadband 
PCS  licensee  or  applicant  will  be 
attributable."  "  hi  addition  "[ojfficers 
and  directors  of  a  broadband  PCS 
Ucensee  or  appUcant  *  •  •  shall  be 
considered  to  have  an  attributable 
interest  in  the  entity  with  which  they 


">  See  November  4, 1994  letter  from  Kathy  L 
Shobert.  Director,  Federal  Affairs.  General 
Communication  Incorporated,  to  William  E. 
Kennard,  FCC  General  CoiuueL 

"S«  47  CFR  1.2105(c). 

"See  Norember  4. 1994  letter  from  Jane*  L 
Uwi».  Vice  Prasident.  Regulatory  AfEtirt.  MQ 
Telecommunications  Corporation  to  William  B. 
Kennaid.  FCC  General  CounaeL  . 

"47  CFR  24.204{dM2Mi). 


are  so  associated."  "  This  is  entirely 
consistent  with  the  intent  of  the  anti- 
collusion  rules.  Indeed,  if  holders  of 
attributable  interests  were  not 
considered  apphcants,  collusive 
arrangements  would  be  possible  simply 
through  the  creation  of  a  separate  entity 
to  act  as  the  "applicant."  Further,  this 
clarification  conforms  with  other 
Commission  rules  regarding  the 
competitive  bidding  process.  For 
example,  §  24.813(a)  requires  parties  ' 
applying  to  participate  in  broadband 
PCS  auctions  to  provide,  among  other 
things,  information  with  respect  to  "any 
person  holding  five  percent  or  more  of 
each  class  of  stock,  warrants,  options  or 
debt  securities  *  *  •."is 

10.  We  believe,  however,  that 
allowing  holders  of  non-controlling 
attributable  interests  in  an  apphcant 
greater  flexibility  to  form  agreements 
with  other  apphcants  may  enable 
apphcants  to  acquire  the  capital 
necessary  to  bid  successfully  for 
hcenses.  Our  anti-collusion  rules  are 
intended  to  protect  the  integrity  and 
robustness  of  our  competitive  bidding 
process.  In  pursuit  of  that  goal, 
however,  we  do  not  wish  to  restrict 
unreasonably  the  formation  of  non- 
collusive  bidding  consortia.  For 
example,  in  the  Fourth  Memorandum 
Opinion  and  Order,  we  added  to  our 
Rules  §  24.833,  which  provides  that 
parties  that  after  the  auction  hold  non- 
controlling  ownership  interests  in  more 
PCS  spectrum  than  a  single  entity  is 
entitled  to  hold  may  divest  sufficient 
properties  to  come  into  compliance  with 
the  spectrum  aggregation  hmits.*" 
Section  24.833  clearly  contemplates 
entities  holding  ownership  interests  in 
two  apphcants  for  licenses  in  the  same 
markets.  Nevertheless,  when  one  entity 
holds  an  attributable  interest  in  more 
than  one  applicant  for  licenses  in  the 
same  geographic  Ucense  area,  the 
potential  for  collusion  is  present 
because  of  the  opportunity  for  the 
common  owner  to  influence  the  bidding 
of  the  apphcants.  Thus,  our  rules  permit 
apphcants  to  change  their  ownership, 
enter  into  joint  bidding  arrangements 
and  form  consortia  after  the  filing  of 
shoit-form  apphcations  only  if  the 
parties  to  such  arrangements  have  not 
apphed  for  hcenses  in  any  of  the  same 
geographic  areas.  ^' 

,11.  We  beheve  that  so  long  as 
collusive  conduct  can  be  rehably 
prevented,  the  pubhc  interest  favors 
allowing  holders  of  non-controlling 
attributable  interests  in  one  apphcant 


»«47  CFR  24.204(d)(2)(vii). 
"47CFR24.813(aM3). 
"47  CFR  24.833. 
>M7CFRlJ!10S(cX2),(3). 


for  a  particular  Ucense  to  obtain 
ownership  interests  in  or  enter  into 
consortium  arrangements  with  a  second 
appUcant  for  Ucenses  in  the  same 
geographic  area(s).  Accordingly,  we  will 
amend  the  anti-collusion  rules  to  permit 
a  holder  of  non-controlling  attributable 
interests  in  an  apphcant  to  obtain  an 
ownership  interest  in  or  enter  into  a 
consortium  arrangement  with  another 
apphcant  for  a  hcense  in  the  same 
geographic  area,  provided  that  the 
attributable  interest  holder  certifies  to 
the  Commission  that  it  has  observed  and 
will  observe  certain  restrictions  on 
communication  concerning  the 
apphcants  in  which  it  holds  an 
attributable  interest  or  with  which  it  has 
entered  into  a  consortium  arrangement. 
The  attributable  interest  holder  must 
certify  that  it  has  not  communicated  and 
wiU  not  commimicate,  with  the 
apphcant  or  anyone  else,  concerning  the 
bids  or  bidding  strategies  (including 
which  Ucenses  an  applicant  will  or  wiU 
not  bid  on)  of  more  than  one  applicant 
for  licenses  in  the  same  geographic  area 
in  which  it  holds  an  ownership  interest 
or  with  which  it  has  a  consortium 
arrangement.  As  described  above, 
"applicant"  for  this  purpose  includes  aU 
holders  of  attributable  interests  in  an 
appUcant.  Thus,  if  the  attributable    . 
interest  holder  has  discussed  the 
bidding  strategy  of  the  appUcant  in 
which  it  holds  an  attributable  interest 
(Company  A),  or  of  any  other  entity  that 
also  holds  an  attributable  interest  in 
Company  A,  the  attributable  interest 
holder  may  not  acquire  an  attributable 
interest  in  another  apphcant  for  a 
hcense  in  a  geographic  area  in  which . 
Company  A  (or  any  other  attributable 
interest  holder  in  Company  A)  has 
applied  for  a  Ucense  unless  it  certifies 
that  it  has  not  communicated 
concerning  the  bids  or  bidding  strategies 
of  the  appUcant  in  which  it  wishes  to 
acquire  an  attributable  interest. 

12.  We  beUeve  that  this  revision  will 
facilitate  the  flow  of  capital  to 
apphcants  by  enabling  parties  to  make 
investments  in  multiple  appUcants  for 
Ucenses  in  the  same  geographic  Ucense 
areas  while  ensuring  that  these 
investments  wiU  not  lead  to  collusion 
among  bidders.  We  recognize  that  some 
potential  for  collusion  exists  whenever 
an  entity  is  permitted  to  hold  an  interest 
in  more  than  one  appUcant  for  Ucenses 
in  the  same  geographic  Ucense  area.  We 
expect  that  the  certificaUon  requirement 
wiU  adequately  prevent  coUusion  from 
occiuring.  However,  we  intend  to 
scrutinize  carefully  any  instances  in 
which  bidding  patterns  suggest  that 
coUusion  may  be  occurring,  and  we 
wish  to  emphasize  that  aU  applicants 
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and  their  owners  continue  to  be  subject 
to  existing  antitrust  laws.  Applicants 
should  note  that  conduct  that  is 
permissible  under  the  Commission's 
Rules  may  be  prohibited  by  the  antitrust 
laws.^'  Thus,  applicants  should  proceed 
with  extreme  caution  in  situations 
involving  consortia  and  joint  bidding 
arrangements.  We  also  wish  to  make 
clear  that  communications  concerning 
bids  and  bidding  strategies  may  include 
communications  regarding  capital  calls 
or  requests  for  additional  mnds  in 
support  of  bids  or  bidchng  strategies  to 
the  (extent  such  communications  convey 
information  concerning  the  bids  and 
bidding  strategies  directly  or  indirectly. 
If  applicants  enter  into  new  or  modified 
consortia  or  bidding  arrangements,  or  if 
changes  are  made  in  an  applicant's 
ownership,  the  applicants  must  timely 
modify  their  short-form  applications  to 
reflect  these  changes. 

V.  Ordering  Qaoses 

13.  Accordingly,  it  is  ordered  TlMt 
part  1  of  the  Commission's  rules  is 
amended  as  set  forth  below. 

14.  It  is  further  ordered  That  the  rule 
amendments  made  herein  will  become 
effective  immediately  upon  publication 
in  the  Federal  Register,  l^s  action  is 
taken  pursuant  to  sections  4(i),  303(r) 
and  309(j)  of  the  Commimications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i). 
303(r)  and  309(j).» 

List  of  subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Communications  (commission. 
WilUam  F.  Caton. 
Acting  Secntory. 

Final  Rules 

Part  1  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PARTI-COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  1. 4(i),  303.  309(j).  48  Stat. 
1066, 1082.  as  amended:  47  U.S.C  151, 154, 
303.  and  309(i).  unless  otherwise  noted. 


"  Sea  Fomth  Memorandum  Opinion  and  Order  at 
11.125. 

'•Purauant  to  S  U.SX.  5S3(d)(3).  wu  conclude 
that  'good  cause"  exists  to  have  the  rule  changes 
Uke  effcct  immediately  because  s  delay  would  not 
provide  applicants  with  aufficianl  time  to  finaliae 
their  bidding  stoategies  and  business  pUns  for  the 
upcoming  broedband  PCS  auctions.  iniin«idi«te 
implementation  of  the  rale  chenges  set  torth  herein 
also  provides  eppUcanU  with  the  required  carteinty 
to  praosad  wfih  tMr  bidding  and  boaiaaas 
strategies.  aUaviatiiig  ooocanu  that  lasl-miaMla 
modifications  to  wir  rules  would  impede  the 
sttocass  of  tbalr  auction  pisn.  Ssa  S  U.S.C  553(dXl). 
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2.  Section  l.^l05(c)  is  revised  to  read 
as  follows: 

fi.2iOS  [Awe^detq 


(c)  I^hibitit  n  of  collusion.  (1)  Except 
as  provided  in  [>aragraphs  (c)(2).  (c)(3) 
and  (c)(4)  of  thfs  section,  after  the  filing 
of  short-form  abplications,  all 
applicants  are  prohibited  from 
cooperating,  collaborating,  discussing  or 
disclosing  in  aty  manner  the  substance 
of  their  bids  orjbidding  strategies,  or 
discussing  or  ijegotiating  settlement 
agreements,  wfth  other  applicants  trnlil 
after  the  high  Didder  makes  the  required 
down  paymeni  imless  such  applicants 
are  members  of  a  bidding  consortitun  or 
other  joint  bidding  arrangement 
identified  on  tie  bidder's  short-foim 
application  pu  suant  to    ' 
§1.2105(a)(2)(nii). 

(2)  Applican  s  may  modify  their 
short-form  app  icatio^is  to  reflect 
formation  of  c(  nsortia  or  changes  in 
ownership  at  a  ly  time  before  or  during 
an  auction,  provided  such  changes  do 
not  result  in  a  Change  in  control  of  the 
applicant,  and  brovided  that  the  parties 
forming  consoma  or  entering  into 
ownership  agreements  have  not  appUed 
for  licenses  in  any  of  the  same 
geographic  license  areas.  Such  changes 
will  not  be  considered  major 
modifications  if  the  application. 

(3)  After  the  fcling  of  short-form 
applications,  applicants  may  make 
agreements  to  hid  jointly  for  licenses, 
provided  the  p  irties  to  the  agreement 
have  not  appUi  d  for  licenses  in  any  of 
the  same  geogr  iphic  license  areas. 

(4)  After  the  ming  of  short-form 
applications,  a  holder  of  a  non- 
controlling  atti  butable  interest  in  an 
entity  submitti  ig  a  short-form 
application  ma  ^  acquire  an  ownership 
interest  in,  fon  i  a  consortiimi  with,  or 
enter  into  a  joii  it  bidding  arrangement 
with,  other  apj  licants  for  licenses  in  the 
same  geograph  c  license  area,  provided 
that: 

(i)  The  attrib  itable  interest  holder 
certifies  to  the  [Commission  that  it  has 
not  communio  ted  and  will  not 
conunimicate  t  ith  any  party  concerning 
the  bids  or  bidi  ing  strategies  of  more 
than  one  of  the  applicants  in  which  it 
holds  an  attribi  ttable  interest,  or  with 
which  it  has  a  ( lonsortium  or  joint 
bidding  arrangi  iment,  and  which  have 
applied  for  lic«  uses  in  the  same 
geographic  Uce  use  area(s);  and 

(u)  The  arrao  jements  do  not  result  in 
anv  change  in  <  ontrol  of  an  applicant. 

(5)  Applican  s  must  modify  their 
short-form  app  ications  to  reflect  any 
changes  in  owx  ership  or  in  the 
membership  of  consortia  or  joint 
bidding  arrangi  iments. 


UMI 


(6)  For  purposes  of  this  paranaph: 
(i)  The  term  "appficant"  shall  include 
the  entity  submitting  a  short-form 
application~to  participate  in  an  auction 
(FCC  Form  175),  as  well  as  all  holders 
of  partnership  and  other  ownership 
interests  and  any  stock  interest 
amounting  to  S  percent  or  more  of  the 
entity,  or  outstanding  stock,  or 
outstanding  voting  stock  of  the  entity 
submitting  a  short-form  application,  and 
all  officers  and  directors  of  that  entity; 
and 

(ii)  The  term  "bids  or  bidding 
strategies"  shall  include  capital  calls  or 
requests  for  additional  funds  in  support 
of  bids  or  bidding  strategies. 

Example  for  paragraph  (c):  Company  A  is 
an  applicant  in  area  1  Company  B  and 
Company  C  each  own  10  percent  of  Company 
A  Company  D  is  an  applicant  in  area  1,  area 
2.  and  area  3.  Company  C  is  an  applicant  in 
area  3.  Without  violating  the  Commission's 
Rules,  Company  B  can  enter  into  a 
consortium  arrangement  with  Company  D  or 
acqtiire  an  ownership  interest  in  Company  D 
if  Company  B  certifies  either 

(1)  That  it  has  communicated  with  and  will 
communicate  neither  with  Company  A  or 
anyone  else  concerning  Company  A's  bids  or 
bidding  strategy,  nor  with  Company  C  or 
anyone  else  concerning  Company  C's  bids  or 
bidding  strategy,  or 

(2)  That  it  has  not  conmiunicated  with  and 
will  not  communicate  with  Company  D  or 
anyone  else  concerning  D's  bids  or  bidding 
strategy 

[FR  Doc.  94-30447  Filed  12-12-«4;  8.45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49CFRPart501 

Poctot  No.  94-«5:  Notice  1) 

Organization  and  Delegation  of  Powers 
and  Duties 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTKXl:  Final  rule. 

SUMMARY:  This  notice  amends  the 
organization  and  delegation  of  powers 
and  duties  within  NHTSA  to  delegate  to 
the  Associate  Administrator  for 
Jltilemaking  the  authority  to  grant  or 
deny  inconsequentiality  petitions 
submitted  piusuant  to  49  CFR  part  556. 
reserving  to  the  Administrator  the 
authority  to  grant  or  deny  appeals  from 
the  determinations  made  by  the 
Associate  Administrator  tmder  such 
authority. 

DATES:  "The  final  nile  is  effective 
December  13. 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  Vinson,  Office  of  Chief  Counsel. 
NHTSA  (202-366-5263). 
SUPPI^MENTARY  INFORMATXM:  TiUe  49 
U.S.C.  10118  and  10120  provide  the 
Secretary  of  Transportation  with 
authority  to  exempt  a  manulacturer 
from  any  responsibility  to  notify  or  to 
remedy  any  defect  or  failure  to  comply 
upon  a  determination  that  such  defect 
or  Cailure  to  comply  is  inconsequential 
as  it  relates  to  motor  vehicle  safety.  This 
authority  has  been  delegated  to  the 
Administrate  of  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
as  part  of  the  Secretary's  general 
delegation  to  administer  3ie  National 
Traffic  and  Motor  Vehicle  Safety  Act  (49 
CFR  1.50).  Regulations  implementing  49 
U.S.C.  10118  and  10120  (at  that  time  15 
U.S.C.  1417)  were  issued  in  1977:  49 
CFR  part  556  Exemption  for 
Inconsequential  Defect  or 
Noncompliance.  NHTSA  Order  8b0-2 
(November  20, 1978)  established  the 
agency's  "Procedures  for  Processing 
Petitions  for  Inconsequential  Defect  or 
Noncompliance",  and  assigned  the 
Office  of  Rulemaking  the  primary 
responsibility  for  processing 
inconsequentiality  petitions.  Part  566  is 
silent  as  to  signatory  authority  for 
inconsequential  notices.  Under  Order 
800-2.  "the  Decision  Package  is 
submitted  to  the  Administrator  for 
approval  and  signature." 

In  practice,  determinations  of  grant  or 
denial  have  been  signed  by  the 
Associate  Administrator  for  Rulemaking 
after  approval  by  the  Administrator. 
Thus,  notwithstanding  any  formal 
delegation  of  power,  the  Administrator 
has  made  a  de  facto  delegation  of  such 
power.  The  agency  is  now  amending 
Part  501  to  make  a  de  jiue  delegation  of 
this  power. 

Forty-nine  U.S.C.  10118  and  10120 
are  silent  on  whether  a  determination 
may  be  appealed.  However.  49  CFR 
556.7  expressly  pennits  any  interested 
person  to  do  so,  and,  tmder  49  CFR 
556.8,  "the  Administrator"  may  grant  or 
deny  such  appeals,  hi  practice,  the  same 
procedure  has  been  followed  with 
respect  to  the  infrequent  appeals  from 
inconsequentiality  determinations. 
Because  appeals  are  generally  made  to 
a  higher  authority  than  the  decision 
maker,  the  Administrator  has  decided  to 
reserve  this  power,  and  Part  501  is 
amended  to  reflect  this  decision. 

Finally,  NHTSA  has  noted  that  the 
titles  of  two  Associate  Administrators  as 
set  forth  in  the  Code  of  Federal 
Regulations  lack  the  underlining 
accorded  the  other  Associate 
Administrators  in  49  CFR  501.8. 
NHTSA  is  amending  these  sections  to 


add  the  und^lining  for  consistency  of 
treatment. 

Effective  Date 

Becatise  the  final  rule  relates  to 
internal  administrative  procediues. 
clarifies  existing  agency  practice,  and 
imposes  no  additional  biirden  upoi^any 
person,  prior  notice  and  comment  upon 
are  unnecessary  and  it  may  be  made 
effective  upon  publication  in  the 
Federal  Register. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Proceduns 

This  rulemaking  has  not  been 
reviewed  under  Executive  Order  12866. 
It  has  been  determined  that  the 
rulemaking  is  not  significant  imder 
Department  of  Transportation  regulatory 
policies  and  procedures.  The  purpose  of 
the  rule  is  to  clarify  existing  agency 
policy  and  procedures.  Since  the  rule 
does  not  have  any  significant  cost  or 
other  impacts,  preparation  of  a  full 
regulatory  evaluation  is  not  warranted. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rule  for  the 
purposes  of  the  National  Environmental 
Policy  Act.  The  rule  will  not  have  a 
significant  effect  upon  the  enviroiunent 
simply  because  of  the  clarifications 
made  to  existing  requirements. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
impacts  of  this  rule  in  relation  to  the 
Regulatory  Flexibility  Act.  Based  on  the 
discussion  above,  I  certify  that  this  rule 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  Accordingly,  no 
regulatory  flexibility  analysis  has  been 
prepared.  No  person  is  affected  by  an 
amendment  regarding  the  internal 
procedures  of  the  agency. 

Executive  Order  12612  (Federalism) 
This  rule  has  also  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  NHTSA  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Gvil  Justice  Reform 

This  final  nile  does  not  have  any 
retroactive  effect.  Under  49  U.S.C 
30103  whenever  a  Federal  motor  vehicle 
safety  standard  is  in  effect,  a  state  may 
not  adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  30161  of 
Title  49  sets  forth  a  procedure  for 
judicial  review  of  final  rules 


establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  isiay  file  suit 
in  court 

List  of  Subjects  in  49  CFR  Part  501 

Administrative  practice  and 
procedure.  Motor  vehicles.  Motor 
vehicle  safety. 

In  consideration  of  the  foregoing,  49 
CFR  part  501  is  amended  as  follows: 

PART  501— ORGANIZATION  AND 
DELEGATION  OF  POWERS  AND 
DUTIES 

1.  The  authority  citation  for  part  501 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  105.  322;  delegaUon 
of  authority  at  49  CFR  1.50. 

2.  Section  501.7  is  amended  by 
revising  paragraphs  {a)(2)  and  (a)(3)  and 
adding  new  paragraph  (a)(4),  to  read  as 
follows: 

f  501.7   Administrator's  reservations  of 
auttmrtty. 


(a) 


•  • 


(2)  Make  final  determinations 
concerning  violations  of  the  Act  and 
regulations  issued  thereunder; 

(3)  Grant  or  renew  temporary 
exemptions  from  federal  motor  vehicle 
safety  standards;  and 

(4)  Grant  or  deny  appeals  from 
determinations  upon  petitions  for 
inconsequential  defect  or 
noncompliance. 

*  •        •        *        • 

3.  Section  501.8  is  amended  by 
revising  the  introductory  text  of 
paragraph  (f)  and  the  heading  of 
paragraph  (g),  to  read  as  follows: 

f501.8    Delegations. 

•  •        •        •        • 

(f)  Associate  Administrator  for 
Rulemaking.  Except  for  those  portions 
that  have  been  reserved  to  the 
Administrator  or  delegated  to  the 
Associate  Administrator  for 
Enforcement,  the  Associate 
Administrator  for  Rulemaking  is 
delegated  authority  to  exercise  the 
powers  and  perform  the  duties  of  the 
Administrator  with  respect  to  the  setting 
of  motor  vehicle  safety  and  theft 
prevention  standards,  average  fuel 
economy  standards,  the  granting  or 
denying  of  petitions  for  determination 
of  inconsequential  defect  or 
noncompliance,  procedural  regulations, 
and  the  development  of  consiuner 
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infonnation  and  ragulations  authorixsd 
under 


(g)  Associate  AdadMustratorfor 
Eiffdnxntent 

lasufld  (»:  December  7, 1994. 
UcardoMutiMi, 
Administrator. 
IFR  Doc  94-30589  Piled  12-12-94;  8:4S  am] 


48CFRPart541 

[Dodwt  Na  03-50;  Noioa  3| 

RIN2127-AEI6 

Federal  Motor  Vehicle  Theft  Prevention 
Standard 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 


r:  In  this  final  rule 
implementing  the  Anti  Car  Theft  Act  of 
1992.  NHTSA  defines  "light  duty  truck" 
("LOT")  and  "multipurpose  passenger 
vehicle"  ("MPV")  for  purposes  of  the 
Theft  Prevention  Standard,  specifies  the 
LDT  and  MPV  parts  considered  major 
parts  for  the  purpose  of  parts  marking, 
and  specifies  the  LDT  and  MPV  lines 
that  are  to  be  marked.  NHTSA  also 
specifies  marking  of  selected  lines  with 
below-median  theft  rates. 
DATCS:  Effective  date:  This  final  rule 
takes  effect  on  October  25, 1995.  The 
changes  made  in  this  final  rule  apply 
beginning  with  model  year  1997. 

Petitions  for  Recoruideration:  Any 
petitions  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  no  later 
than  January  12, 1995. 

AOORESSES:  Petitions  for  reconsideration 
of  this  rule  must  refer  to  the  docket 
number  and  notice  number  cited  in  the 
heading  of  this  final  rule  and  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW.,  Washington, 
D.C  20590.  It  is  requested,  but  not 
required,  that  10  copies  be  submitted. 

FOR  FURTHER  VIFORMATION  CONTACT:  Ms. 
Barbara  A.  Gray.  Office  of  Mariiet 
Incentives,  NHTSA,  400  Seventh  Street 
SW.,  Washington,  D.C  20590.  Ms. 
Gray's  telephcme  ntunber  is  (202)  366- 
1740. 

aUPPLBIENTARY  MFORMATION: 

TaUe  orCaotanti 

L  Anti  Car  Theft  Act  of  1992 

D.  Nolioe  of  Propoeed  Rulemaking 

1.  Definitions  of  "Light  Duty  Tnick"  and 
~Multipurpoae  Passenger  Vehicle " 

2.  Specifying  "Major  ParU- 


3.MolarVehiGk 
4.  Parts 
m.  Public 
1.  Definitions 


iMaridni  fw 
:  Comme  its 


ol' 


Glazing  as  "Major  Parts" 
Non-High  Theft  Lines 
ontheNPRM 
'Light  Duty  Truck"  and 
Multipurpose  Passenger  Vehicle" 

Parts" 

Vehicle  Glazing  Parts 
of  N(m-High-Theft  Lines 
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LAndCarXhef  Act  of  1992 

The  "Anti  Car  Theft  Act  of  1992" 
(ACTA)  amende  I  the  law  relating  to  the 
labelling  of  majc  r  parts  on  high  theft 
and  other  motor  vehicles  that  is  now 
codified  as  49  U  S.C.  chapter  331  Theft 
Prevention.  At  4 1  U.S.C.  33101(10), 
"passenger  mota  r  vehicle"  is  defined  to 
include  "e  mtilti  >urpose  passenger 
vehicle  or  light  (  uty  truck  when  that 
vehicle  or  truck  s  rated  at  not  more 
than  6,000  poun  Is  gross  vehicle 
weight."  Since  "  Mssenger  motor 
vehicle"  was  pre  idously  defined  to 
include  passengt  r  cars  only,  the  effect  of 
ACTA  is  that  per  ain  multipurpose 
passenger  vehid  i  (MPVJ  and  light-duty 
truck  (LOT)  lin«  may  be  determined  to 
be  high  theft  veb  cles.  subject  to  the 
Motor  Vehicfe  T  left  Prevention 
Standard  (49  CFR  part  541). 

The  purpose  at  tne  Theft  Prevention 
Standard  is  to  re  luce  the  incidence  of 
motor  vehicle  tb  ift  by  fecilitating  the 
tracing  and  recoi  ery  of  parts  bom  stolen 
vehicles.  The  sta  idard  seeks  to  facilitate 
such  tracing  by  i  jquiring  that  vehicle 
identification  nu  nbers  (VINs).  VIN 
derivative  niunb  trs.  or  other  symbols  be 
placed  on  major  notor  vehicle  parts. 
Each  vehicle  in  t  high  theft  line  must 
have  its  major  p4  rts  and  major 
replacement  part  s  marked  unless  the 
line  is  exempted  firom  parts  marking 
pursuant  to  49  C  ^Rpart  543. 

To  conform  thi  >  Theft  Prevention 
Standard  to  ACT  \,  NHTSA  issued  on 
July  7. 1993,  an  t  dvance  notice  of 
proposed  rulema  ting  (ANPRM)  (58  FR 
36376).  NHTSA  i  ou^t  comments  on 
definitions  of  mi  Itipurpoee  passenger 
vehicles  (MPVs)  ^d  U^t-duty  trudu 
(LDTs)  for  the  llteft  Prevmtion 
Standard,  and  oq  which  parts  of  these 
vehicles  should  Ike  considered  major 
parts  and  therefne  subject  to  parts 
marking.  After  c^sidering  the  public 
comments  on  the  ANPRM,  NHTSA 
published  a  notiie  of  proposed 
rulemaking  (NPI^)  on  July  8, 1994  (59 
FR  35082),  to  am  md  the  Theft 
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Prevention  Standard.  The  issues  that 
woe  raised  in  the  NPRM,  and  the 
public  comments  addressing  them  are 
discussed  below. 

n.  Notice  of  Propoaed  Rnlemeldng 

1.  Definitions  of  "Light  Duty  Truck"  and 
"Multipurpose  Passenger  Vehicle" 

b  the  NPRM.  NHTSA  noted  thai 
since  the  statutory  lequiiements  for 
"multipurpose  passenger  vehicles" 
differ  fiom  those  fior  "light  duty  trucks," 
these  two  terms  must  be  cleerly  defined 
to  make  it  possible  to  determine 
whether  a  particular  vehide  is  an  MPV 
or  an  LDT.  Undor  ACTA,  since  NHTSA 
must  require  some  MPV's  with  below- 
median  theft  rates  to  be  merited,  but  the 
Act  exonpts  LDTs  with  below-median 
theft  rates  6om  coverage,  NHTSA  must 
ensure  that  a  distinction  between  LDTs 
and  MPVs  is  made. 

ACTA  limits  "multipurpose  passenger 
vehides"  to  those  vehides  rated  at 
6,000  poimds  gross  vehicle  weight  or 
less.  Thus,  NHTSA's  proposed 
definition  of  "multipurpose  passenger 
vehide"  was: 

A  passenger  motor  vehicle  which  is 
constructed  eitlmr  on  a  truck  chassis  or  vrith 
special  faaturas  for  occasional  off-road 
qperation  and  which  is  rated  at  6,000  pounds 
gross  vehicle  weight  or  less. 

ACTA  does  not  define  "light-duty 
truck,"  and  ACTA's  legislative  history 
provided  no  guidance  as  to  which 
vdiides  to  include  in  a  "light-duty 
truck"  definition  for  theft  prevention 
purposes. 

In  the  NPRM,  NHTSA  proposed  to 
base  its  definition  of  "light-duty  truck" 
for  Theft  Prevention  Standard  purposes 
on  NHTSA's  definition  of  "truck"  at  49 
CFR  571.3:  "a  motor  vehicle  with 
motive  power,  except  a  trailer,  designed 
primarily  for  the  transportation  of 
propoty  or  spedal  piirpose 
equipment."  After  taking  into  account 
ACTA's  6,000  pound  gross  vehide 
weight  rating  limitation,  NHTSA 
proposed  to  define  "light-duty  truck" 
as: 

A  nsotor  vehicle  with  motive  power,  except 
a  trailer,  designed  primarily  far  the 
transportation  of  property  or  special  purpose 
equipment,  thst  is  rated  at  6,000  pounds 
gross  vehicle  weight  or  less. ' 

2.  Specifying  "Major  Parts" 

NHTSA  also  sought  public  comments 
on  major  parts  for  MPVs  and  LDTs.  49 
U.S.C  33101(6)(A)  through  (K)  spedfies 
parts  that  are  "major  parts."  Under 
section  33101(6)(L),  NHTSA  has 
authority  to  spedfy  as  "major  parts" 
other  parts  that  it  spedfies  are 
"comparable  in  design  or  function  to 
any  <a  the  parts  listed." 


At  49  CFR  541.5.  NHTSA  has 
spedfied  the  mejor  parts  OB  high  theft 
pessenger  car  lines  that  must  be  mariced. 
With  a  fewexoeptioBs,  §541.5  Bstsall 
maJOT  puts  ^edfied  in  49  U.S.C. 
33101(6).  Tha  agency  did  not  use  its 
authority  to  add  adcBtional  parts  to  the 
list 

After  passage  of  ACTA,  there  is  no 
longer  a  statutory  limit  mi  the  number 
of  parts  per  vdbide  tbM  may  be  marked. 
However,  the  costs  of  marking  a  vehide 
may  not  exceed  $1 5  (in  1984  dollare). 

In  discussing  the  pn^wsal  ka  marking 
major  parts  for  LDTs  and/or  MPVs, 
NHTSA  applied  the  same  criteria  used 
to  select  the  currant  14  major  parts 
specified  in  the  Theft  Preventioa 
Standard  at  S  541.5(a).  The  selection 
criteria  are  whether  the  parts  are  among 
those  most  frequently  repaired  or  most 
costiy  to  replace.  (See  SO  PR  19728.  A 
19732;  M^  10. 1985.) 

Re])ring  on  public  coaunents  in 
response  to  the  ANPRM.  NHTSA 
pn^posed  that  parU  listed  in  the  Theft 
Prevention  Standard  m  S541.5(aMl) 
through  (11)  should,  if  presrat  oo-a 
vehicle,  be  treated  as  nuqor  parts  for 
MPVs  and  LDTs  also.  Since  the  11  parts 
listed  are  among  the  most  freqiiently 
repaired  and  ce«tly  to  replace,  NHTSA 
tentati'vely  found  that  the  parts,  if 
present  on  MPVs  and  LDTs.  should  be 
major  parts. 

hi  the  I^RM,  NHTSA  also  proposed 
to  designate  additional  parts  as  major 
parts  for  MPVs  and  LDTs.  Although 
right  and  teft  rear  quarts  panels 
(designated  as  major  parts  in  49  CFR  ■ 
541.5(a)(12)  and  (13)).  are  not 
necessarily  present  on  MPVs  or  LDTs, 
NHTSA  proiMMed  that  for  MPVs,  in  lieu 
of  quarter  panels,  side-panels  should  be 
designated  as  major  parts,  and  for  LDTs, 
pickup  boxes  or  cargo  boxes  should  be 
designated  as  majcH-  parts.  NHTSA 
stated  its  belief  that  tiie  side  panels  and 
pickup  or  cargo  boxes  are  among  the 
parts  most  frequently  repaired.  NHTSA 
also  proposed  to  indude  cargo  doors  on 
an  LDT  or  MPV,  as  major  parts. 

3.  Motor  Vehicle  Glazing  as  "Major 
Porta" 

to  resp<Mise  to  the  ANPRM.  certain 
conunentCTs  recommended  that 
windows  and  other  pieces  of  motor 
vehicle  glazing  be  spedfied  as  major 
parts  for  all  high  theft  vehicles.  One 
company.  Prospective  Technologies, 
dted  the  relative  ease  with  nt^ch 
vehide  glazing  could  be  mariced,  and 
the  low  cost  of  marking  (which 
Prospective  estimated  to  be  $5.00  per 
vehicle).  Proq>ective  also  dted  Nissan's 
success  in  lowering  theft  rates  of  the 
Nissan  300ZX  by  as  much  as  26  per  cent 
after  the  windows  of  all  300ZX  oKxIels 


were  etched  with  the  vehicle 
identification  number  beginmng  in 
model  year  1992. 

Based  in  part  on  this  fevoradtle 
information.  NHTSA  proposed  to 
spedfy  marking  of  passenger  motor- 
vehicle  parts.  NHTSA  tentatively  agreed 
that  spedfying  pieces  of  glazing  as 
major  parts  to  be  mariced  pursuant  to  the 
Tlieft  Prevention  Standard  would 
further  the  statutory  purpose.  Since  the 
markings  on  glazing  would  be  in  plain 
view,  all  types  of  motor  vehicle  theft, 
not  just  theft  for  the  purposes  of  chop 
shop  operations  or  other  traffiddng  in 
stolen  motor  vehide  parts,  might  be 
deterred. 

NHTSA  sou^t  comment  whether 
lower  theft  rates  would  result  if  only 
some  glazing  parts  were  spedfied  for 
marking  and  if  so,  which  parts  could  be 
exchided.  PWTSA  also  sought  comment 
on  three  additional  issues  arising  fivm 
the  proposal  to  require  marking  of 
glazing  parts. 

4.  Parts  Marking  for  Non-Hi^  The/» 
Lines 

49  U.S.C.  33103  requires  NHTSA,  by 
October  25, 1994,  to  prcmiulgate  a  ports 
marking  standard  applic^e  to  major 
parts  installed  by  manufecturers  of 
"passoiger  motor  vehicles  (other  than 
light  duty  trucks)  in  not  to  exceed  one- 
half  of  the  lines  not  designated  under 
section  33104  as  high  th^  lines."  fa 
carrying  out  section  33103,  NHTSA 
began  by  reviewing  theft  rates  of  the  231 
vehicle  lines  that  were  listed  in  the 
1990/91  theft  data.  (See  59  FR  12400. 
March  16, 1994)  A  total  of  116  vrfiide 
lines  (any  hne  rated  at  niunber  116  or 
lower)  was  in  the  eligible  pool  of  lines 
potentially  subject  to  parts  marking 
pursuant  to  section  33103. 

Pursuant  to  the  statutory  mandate. 
NHTSA  removed  all  light  duty  truck 
lines  from  the  eligible  pool.  Section 
33103(a}  further  directs  NHTSA  to 
select  only  lines  "not  designated  under 
section  33104  of  this  tide  as  high  theft 
lines."  Thus,  NHTSA  removed  any 
passenger  motor  vriiide  line  that 
NHTSA  had  previously  determined  to 
be  high  theft.  NHTSA  tentatively 
applied  the  definition  of  "Hght  duty 
tiTick"  proposed  in  the  NPRM.  and 
stated  it  would  make  appo^riate 
changes  if  a  different  definitimi  were 
adopted  in  the  final  rule. 

After  removing  the  ineligiUe  lines. 
NHTSA  determined  that  there  were  57 
below-median  lines  still  eligiUe  for" 
selection  under  section  33103.  Out  of 
Uie  57  below-median  Hnes  left,  NHTSA 
designated  the  28  lines  with  the  highest 
theft  rates  to  be  marked  pursuant  to 
section  33103. 


NHTSA  proposed  to  list  eech  of  the 
selected  lines  in  appendix  B  to  part  541 
Pursuart  to  section  33103.  NHTSA 
proposed  that  parts  maridng  fbr  these 
below-median  lines  begin  with  MY 
1996,  the  first  model  year  that  begins  at 
least  six  months  alter  Octob«- 1994. 
Since  section  33103  did  not  specify 
marking  of  replacement  parts  for  below- 
median  hnes,  NHTSA  did  not  propose 
to  require  marking  for  replacement 
parts. 


m.  Public 
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fa  response  to  the  NPRM,  NHTSA 
received  comments  from  15 
commenters:  Advocates  for  Highway 
and  Auto  Safiety  (Advocates),  the 
American  Automobile  Manufecturers* 
Assodation  (AAMA),  Automark, 
Chrysler.  Ford,  Honda.  General  Motors 
(GM).  the  fatemational  Association  of 
Auto  Tlieft  favestigators  (lAATI).  Isuzu. 
the  National  Automobile  Dealers 
Association  (NADAJ,  Nissan. 
Prospective  Technologies.  Toyota,  and 
Volkswagen.  The  commenters  discussed 
the  issues  raised  in  the  NPRM  as 
follows: 

1.  Definitions  of  "Li^t  Duty  Truck"  and 
"Multipurpose  Passenger  Vehicle" 

fWTSA  received  five  comments  on 
the  definition  of  "light  duty  truck" 
(LDT).  Four  commenters  stated  that 
NHTSA's  proposed  definition  of  LDT 
was  consistent  with  the  AnU  Car  Theft 
Act  of  1992,  and  should  not  be  changed 
Advocates  for  Highway  and  Auto  Safety 
on  the  other  hand,  stated  that  since 
ACTA  was  intended  to  expand  the 
number  and  types  of  vehicles  sul^ect  to 
parts  marking,  the  LDT  definition 
should  be  "drawn  as  narrowly  as 
reasonable  under  the  circumstances." 
Advocates  recommended  that  LDTs  be 
defined  as  those  vehides:  "built  and 
intended  for  use  exclusively  for  the 
transportation  of  property  or  spedal  • 
purpose  equipment."  Thus.  Advocates 
appears  to  urge  that  LDT  be  defined  to 
make  as  many  low  theft  vehide  lines  as 
possible  subject  to  parts  marking. 

fa  the  agency's  view,  this  outcome 
would  be  inconsistent  with  Congress's 
action  m  exempting  low-theft  LDTs 
fit)m  the  requirement  Moreover,  after 
reviewing  the  1990/91  final  theft  data 
for  LDT  lines,  NHTSA  found  few  LDT 
fines  with  below-median  theft  rates.  If 
NHTSA  included  all  bdow-median  LDT 
fines,  only  four  additional  vehicle  lines 
(the  Nissan.  Toyota,  Isuzu.  and  Ford 
Ranger  pick  ups)  would  be  added  to  the 
28  lines  that  were  proposed  for 
indusion  in  appendix  B. 

Furthermore,  since  Advocates* 
definition  would  result  in  vehides 
bemg  classified  as  MPVs  for  theft 


purposes  that  are  classified  as  trucks  for 
vehicle  identification  number  (VIN) 
purposes  under  the  vehicle  safety 
standards,  adopting  Advocates' 
definition  of  LOT  would  make  it 
difficuh  for  NHTSA  to  track  and 
monitor  the  theft  history  of  these  LDT 
lines  through  the  use  of  VINs. 

Since  there  were  no  other  comments 
addressing  the  definition  of  LDT,  this 
final  rule  adopts  the  definition  of  "light- 
duty  truck"  proposed  in  the  NPRM. 

Smce  only  Ford  addressed  the 
definition  of  "multipiupose  passenger 
vehicle"  and  it  conciurod  with  the 
definition  discussed  in  the  NPRM. 
NHTSA  is  adopting  the  NFRM's 
definition  of  "multipurpose  passenger 
vehicle." 

2.  Specifying  "Major  Parts" 

Two  commenters  suggested  specifying 
additional  parts  as  "major  parts." 
Advocates  recommended  the  addition  of 
airbag  modules.  lAATl  recommended 
that  for  LDTs  and  MPVs,  the  vehicle 
frame  and  radiator  support  assemblies 
.  be  added.  NHTSA  will  not  adopt  these 
recommendations  because  it  does  not 
determine  that  at  present,  airbag 
modules,  frames,  and  radiator  support 
assemblies  are  among  those  parts  most 
freouently  repaired  or  most  costly  to 
replace,  the  criteria  NHTSA  has  used  to 
determine  whether  a  part  should  be 
specified  a  "major  part."  However,  since 
air  bags  will  be  mandatory  for  all 
passenger  motor  vehicles  by  model  year 
1999,  the  determination  for  airbag 
modules  may  be  changed. 

Toyota  stated  that  no  additional  parts 
should  be  specified  until  there  are 
"puaiitive  results"  from  a  Justice 
Etepartment  stuuy  uu  the  efficacy  of 
parts  marking.  This  study  is  mandated 
at  49  use.  33103(d).  NHTSA  is  not 
adopting  Toyota's  recommendation 
because  the  Justice  Department's 
findings  are  not  due  until  December 
1999.  The  ACTA  directs  NHTSA,  weU 
before  1999,  to  extend  coverage  of  the 
parts  marking  requirements  of  the.Theft 
Prevention  Standard  to  LDTs  and  MPVs. 
In  order  to  effectively  extend  parts 
marking  requirements  to  LDTs  and 
MPVs.  NHTSA  must  specify  parts 
unique  to  LDTS  or  MPVs  that  must  be 
marked. 

For  these  reasons,  NHTSA  adopts  as 
final  the  following  as  major  parts  for 
passenger  cars,  LDTs,  and  MPVs: 
engine,  transmission,  right  and  left  fit>nt 
fenders,  hood,  right  and  left  front  doors, 
right  and  left  rear  doors,  sliding  or  cargo 
door(s},  front  and  rear  bumpers,  and  the 
rear  door  (both  doors  in 'case  of  double 
doors),  decklid.  tailgate,  or  hatchback 
(whichever  is  present).  In  addition,  for 
passenger  cars,  the  right  and  rear  quarter 
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panels  are  majc  r  parts.  For  MPVs,  the 
right-side  and  l^ft-side  assemblies  are 
major  parts.  Fo^  LDTs,  the  pickup  box, 
and/or  cargo  box  are  major  parts. 

3.  Marking  of  Motor  Vehicle  Glazing 
Parts 

Although  Nh  TSA  proposed 
specifying  vehi  de  glazing  parts  as  major 
parts,  the  final :  ule  does  not  specify  any 
vehicle  glazingjparts  as  major  parts. 
Except  for  the  Advocates  and  lAATI,  all 
other  commenters  opposed  specifying 
glazing  parts  asl  major  parts,  and  thus 
making  glazingsubject  to  parts  marking. 
Among  Uie  reaa  ons  cited  was  that 
NHTSA  does  m  »t  have  authority  to 
require  markiu] ;  of  parts  that  are  not 
among  the  "ms  or  parts"  specified  in  49 
U.S.C.  33101(6  (A)  through  (K),  or  are 
(under  (L))  "co:  sparable  in  design  or 
function  to  any  of  the  parts  listed  in 
subparagraphs  A)  through  (K)." 

While  NHTSA  believes  the  statute 
gives  the  agency  ample  discretion  to 
determine  that  clazing  parts  are  "major 
parts."  it  has  ccncluded  that  the  cost  of 
such  marking  v  ould  make  the  cost  per 
vehicle  of  mark  ng  parts  likely  to  exceed 
the  statutory  mi  ximum.  An  important 
rationale  for  NI  TSA's  proposal  in  the 
r>IPRM  to  requi]  e  marking  of  glazing 
parts  was  that  i  perceived  the  cost  of 
marking  glazing  as  relatively  low,  when 
lower  theft  rates  shown 
es  with  marked  glazing, 
(a)  limits  the  per  vehicle 
king  to  $15  (in  1984 
dollars,  the  per  vehicle 
costs  of  marking  may  not  exceed  $20.86 
(see  59  FR  802l[  February  17. 1994). 
Since  the  experience  of  Prospective 
Technologies  a  ipeared  to  show  that 
marking  of  glaz  ng  would  cost  about 
$5.00  per  vehic  e,  NHTSA  believed  that 
even  if  it  specif  ed  marking  of  glazing 
parts,  the  per  v(  ihicle  cost  of  marking 
would  not  exce  »d  $20.86. 

The  public  c(  mments.  however, 
questioned  wh<  ther  marking  of  glazing 
could  be  done  9>r  as  little  as  $5.00  per 
d  that  marking  glazing 
ximately  $6.25  to  the 
ch  GM  vehicle. 
"  the  per  vehicle  costs 
,.  GM  further  noted  that 
the  $6.25  costs  fio  not  include  items 
such  as  acciden  tal  glass  breakage*  or 
glass  replaceme  nt  due  to  inadvertent 
VIN  error,  or  th  s  costs  of  stencil  cutter 
maintenance  or  stencil  cutter 
replacement.  Although  Toyota  did  not 
provide  specifid  dollar  figures,  it  stated 
the  $5.00  per  vehicle  cost  of  marking 
glazing  was  not  feasible,  and  that  "it  is 
certain"  that  thi  i  cost  increase  to  mark 
Toyota  lines  wc  uld  be  more  than 
$15.00. 


considering  thi 
in  certain  vehii 
49  US.C.  3310 
cost  of  parts  m^ 
dollars).  In  199 


vehicle.  GM  n< 
would  add  app: 
cost  of  markini 
"nearly  doubl 
of  parts  marl 
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Nissan,  the  company  which 
manufactures  the  Nissan  30021X.  whose 
windows  were  marked  by  Prospective 
Technologies,  estimated  that  the  cxurent 
costs  of  marking  vehicle  parts  (not 
including  glazing)  is  between  $14  to 
$20.  In  contrast  to  Prospective's  figure, 
of  $5.00  per  vehicle,  Nissan  estimated 
that  the  present  cost  of  marking  glazing 
on  its  300ZX  line  (at  the  port  of  entry, 
and  using  a  chemical  treatment  process) 
is  $25.00  per  vehicle. 

Volkswagen  stated  that  the  1990  cost 
of  marking  a  Volkswagen  vehicle  was 
25.02  Deutsche  marks,  or  approximately 
$15.77,  to  label  all  parts,  except  for  the 
engine  and  transmission.  NHTSA  notes 
that  if  the  cost  of  inflation  since  1990. 
the  cost  of  marking  the  engine  and 
transmission,  and  (using  I^spective 
Technologies'  figure  of  $5.00  per 
vehicle)  the  cost  to  mark  glazing  were 
all  added  to  the  $15.77  figure, 
Volkswagen's  cost  of  marking  a  vehicle 
would  exceed  the  $20.86  limit  specified 
in  section  33105(a). 

Based  on  the  public  comments 
received.  NHTSA  believes  specifying 
glazing  parts  as  major  parts,  may  make 
the  costs  of  parts  marldng  for  some 
manufacturers  exceed  the  $20.86  limit 
specified  in  section  33105(a). 
Additionally.  Ford  noted  that  windows 
are  rarely  stolen  as  replacement  parts. 
NADA  stated  there  is  no  evidence  in  the 
record  suggesting  that  vehicles  are 
stolen  for  their  glazing  materials.  Thus, 
in  this  final  rule,  NHTSA  is  not 
specifying  any  glazing  as  a  "major  part" 
under  49  CFR  541.5(a). 

4.  Parts  Marking  of  Non-High-Thefi 
Lines 

Ford  disagreed  with  the  agency  over 
how  to  distribute  vehicle  lines  between 
appendix  A  (high-theft  lines)  and  the 
new  appendix  B  (non-high-lheft  lines 
that  must  now  be  marked).  In  Ford's 
view,  appendix  B  should  include  up  to 
half  of  the  vehicle  lines  that  fall  below 
the  median,  regardless  of  whether  such 
lines  had  previously  been  listed  in 
appendix  A.  The  agency  had  proposed 
to  exclude  from  appendix  B  any  below- 
median  vehicle  line  that  had  been- 
previously  listed  in  appendix  A,  and  to 
base  appendix  B  on  up  to  half  of  the 
remaining  below-median  vehicle  lines. 

Under  Ford's  proposed  method,  up  to 
54  car  lines  would  be  listed  in  appendix 
B.  but  many  of  these  would  be  lines 
already  included  in  appendix  A  and 
therefore  already  required  to  have  their 
parts  marked.  Under  the  agency's 
method,  28  vehicle  lines  were  proposed 
to  be  listed  in  appendix  B,  none  of 
which  had  previously  had  their  parts 
marked. 


After  considering  Ford's  conunent. 
NHTSA  has  condaded  that  the  agency's 
proposed  method  carries  out  ACTA's 
purpose  more  fiaithfully  than  does 
Ford's  m^hod.  As  codified,  section 
33103(a)  directs  the  marking  of  parts  on 
"not  more' than  50  percent  of  the  lines 
not  designated  under  section  33104  of 
this  title  as  high  theft  lines."  Section 
33104,  in  turn,  states  that  vehicle  lines 
that  were  sul^ect  to  marking  vmder  the 
pre-ACTA  law  ti,e.,  the  lines  listed  in 
appendix  A)  continue  to  be  subject  to 
the  requirements  of  the  section.  Read 
together,  the  provisions  support  the 
agency's  view  that  vehicle  lines 
previously  listed  in  appendix  A  should 
continue  to  be  listed  in  that  appendix 
and  not  in  qipeiidix  B.  The  ^ency  has 
adopted  the  procedure  as  proposed  and 
has  determined  the  vehicle  hnes  in 
appendix  B  accordingly.  However. 
F(ml's  comments  have  caused  NHTSA 
to  reexamine  the  lines  it  proposed  for 
inclusion  in  appendix  B.  The  agency 
found  6  vehicle  lines  placed  in  the 
bottcnn  quartile  of  the  1990/91  final 
theft  data.  The  6  lines,  the  Ford  Aerostar 
and  Explorer,  the  Cmoeni  Motors 
Oldsmobile  Cutlass  Cruiser,  the  Volvo 
240  and  940.  and  the  Volkswagen  Audi 
80/90.  will  be  removed  fnaa  appendix 
B.  NHTSA  will  also  remove  the 
Daihatsu  Rocky  MPV  from  appendix  B. 
since  the  Rocky  is  no  longer  sold  in  the 
United  States.  The  final  rule  Bsts  the  21 
remaining  vehicle  lines. 

5.  Definition  of  "1990/91  Median  Theft 
Rate"  ' 

In  addition  to  the  foregoing.  NHTSA 
proposed  to  include  a  definition  of 
"1990/91  median  theft  rate."  Based  on 
231  vehicle  lines,  the  1990/91  median 
theft  rate  was  3.5826  thefts  per  thousand 
vehicles  produced.  Since  NHTSA 
received  no  comments  on  "1990/91 
median  theft  rate,"  it  is  adopting  the 
definition  proposed  in  the  NPRM. 

In  determipmg  high  or  low  theft  lines 
pursuant  to  49  CFR  part  542.  Pmcedare 
for  Selecting  Lines  to  be  Covered  by  the 
Theft  Prevention  Standard.  NHTSA 
proposed  to  apply  the  1990/91  median 
theft  rate  to  passenger  motor  vehicle 
lines  to  be  introduced  for  model  year 
(MY)  1996  and  thereafter.  However,  as 
explained  below,  since  this  final  rule 
does  not  begin  to  appity  to  afEected 
vehicle  lines  until  MY  1997.  NHTSA 
will  continue  to  ^>ply  the  1983/84 
median  theft  rate  to  passenger  car  lines 
introduced  before  MY  1997. 
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exception  of  Honda,  all  coomaenters 
requested  a  longer  teadtime  than  the 
April  25, 1995  proposed  in  thel^ff>RM. 
T^e  longer  leadtimee  requested  ranged 
from  a  year  after  puWication  of  the  final 
rule  (Mazda  and  Nissan)  to  September  1, 
1996.  almost  two  years  aft«r  puUicMion 
of  the  final  rule  (Chrysler  and  General 
Motors). 

As  reasons  for  requesting  the  longer 
leadtime.  the  commenters  stated  that 
extra  time  was  needed  to  buy  new 
equipment  or  to  change  m^ufacturing 
processes.  In  particul^.  Chrysler  stated 
that  production  of  its  "pull-ahead"  MY 
1996  Chrysler  Town  and  Coimtry  MPVs 
(afready  selected  by  NHTSA  as  a  high 
theft  line)  will  begin  in  January  199S, 
only  two  months  after  publication  of  the 
final  rule.  Since  the  changes  prescribed 
in  this  final  rule  take  effect  "at  least  6 
months  after  the  date  the  standard  is 
prescribed"  (49  U.S.C.  33103(e)).  if  the 
final  rule  were  to  take  effect  on  April  25, 
1995,  NHTSA  could  not  require  marldng 
of  the  Town  and  Country  liie. 

After  considering  the  comments. 
NHTSA  has  decided  the  new  parts 
marking  procedures  for  LDTs.  MPVs. 
and  vehicle  lines  listed  in  appendix  B 
will  take  effect  with  MY  1997.  NHTSA 
decided  the  extra  lead  time  is  necessary 
because  manufacturers  are  being 
required  to  mark  new  vehicle  types 
(MPVs  and  LDTs)  and  to  mark  low  theft 
lines  never  before  subject  to  parts 
marking.  Extra  time  is  needed  for 
manufacturers  to  buy  equipment, 
determine  vehicles'  target  areas  for  parts 
marking,  and  to  decide  whether  to 
submit  a  petition  for  exemption  from 
parts  marking. 

NHTSA  also  believes  that  all 
manufacturers  should  begin  the  new 
procedures  in  the  same  model  year.  MY 
1997  is  the  earliest  model  year  for 
which  all  manufacturers  can  ensure  that 
their  lines  comply. 


V.  RegulatMy  Impacts 

1.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 


IV.  EfltohreDat* 

\a  the  NPRM.  NHTSA  proposed  that 
the  changes  described  in  the  NPRM.  if 
made  final,  would  take  efiact  b^inning 
with  model  year  1996.  With  the  possible 


This  notice  has  not  been  reviewed 
under  Executive  Oder  12866.  NHTSA 
has  considered  the  in^Mct  of  this 
rulemaking  action  and  has  determined 
the  action  not  to  be  "significant"  under 
the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
action  defines  "light-duty  truck"  (LDT) 
and  "multipurpose  passenger  vehicle" 
(MPV)  and  specifies  LDT  and  MPV  puts 
that  should  be  considered  "major 
parU."  As  a  result  of  defiaiiiQ  LDT  and 
MPV,  those  lines  are  now  included  as 
"passenger  motor  vehicle"  lines  snbiect 
to  the  Theft  Prevention  Standard.  In  this 
final  rule,  the  definition  of  LDT  affects 


low  theft  lines  that  are  selected  lor  puts 
marking,  pursuant  to  49  U.S.C  aectioD 
33W3^nce  section  33103(a)  excludes 
LDTs  from  its  coverage,  any  passenger 
motor  vehicle  witii  a  low  theft  rate 
(other  than  an  LDT)  wrould  be  subiect  to 
parts  marking.  The  definitioB  darifies 
which  vehicles  Congress  intoided  to  be 
subject,  as  LDTs,  to  the  markii^  of  hidi 
theft  passenger  motor  vehicle  lines,  but 
exduded  fitan  the  potential  rules  for 
marking  of  low  theft  passenger  motor 
vehicle  lines. 

Similarly,  the  selection  of  the  MPV 
and  LDT  parts  to  be  marked  is  already, 
in  large  part,  dedded  by  Congress  in  4*9 
U.S.C.  33101,  since  the  term  'major 
parts"  is  defined  at  49  U.S.C  33101(6). 
However,  the  agency  has  authority 
under  section  33101(6)(L)  to  make 
modifications  to  the  statutory  list,  and 
for  major  parts  of  LDTs  and  MPVs.  has 
exerdsed  this  authority.  The  overall 
cost  of  marking  the  MPVs  and  LDTs 
would,  in  any  event,  be  hmited  to  the 
$15  (in  1984  dollara),  or  $20.86  (in  1993 
dollars,  based  on  the  U.S.  Department  of 
Labor's  United  States  City  Average  All 
Items  Consumer  Price  Index  for  All 
Urban  Consumers  (See  59  FR  8021 
February  1 7. 1994))  per  vehide 
maximum  spedfied  in  section  3310S(a) 
In  this  final  rule,  high  theft  MPVs  amd 
LDTs.  and  lines  listed  in  Appendix  B 
must  add  parts  mariting  for  a  total  of 
$5.06  per  vdude.  Based  cm  1991 
production  figures,  an  additional  7.4 
milhon  would  need  to  be  marked, 
making  the  approximate  cost  of  marking 
high  theft  MPVs.  LDTs.  and  hnes  hsted 
m  Appendix  B.  $37  miUion.  However. 
NHTSA  beUeves  the  $37  milhon 
estimate  is  high  because  many 
manufacturers  will  petition  for  approval 
to  use  an  antitheft  device,  in  fieu  of 
parts  marking. 

Thus,  NHTSA  estimates  that  the  total 
cost  of  this  final  rule  would  be 
approximately  $37  million, 
considerably  less  than  the  $89  millitm 
estimated  in  the  NPRM,  which  included 
costs  to  mark  glazing. 

NHTSA  cannot  estimate  the  benefits 
of  this  final  rule.  The  average  value  of 
a  stolen  vehicle  is  approximately 
$6,100.  Thus,  this  final  rule  would  have 
to  result  in  the  prevention  of  about 
6,100  vehicle  thefts  ($37  million 
divided  by  $6,100)  to  break  even  with 
the  costs  imposed. 

2.  Regulatory  Flexibility  Act 

The  agency  has  also  considoed  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibihty  Act.  I  certify 
that  this  proposed  rule,  if  made  final, 
will  not  have  a  significant  economic 
impad  on  a  substantial  number  of  small 
entities.  As  already  noted,  this  final  rul«> 
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defines  "light  duty  truck"  and 
"mulupurpose  passenger  vehicle,"  and 
specifies  parts  for  MPVs  and  LDTs  that 
should  be  designated  as  "major  parts." 
The  final  rule  itself  will  have  minimal 
effects  on  small  manufacturers  of 
passeng«'  motor  vehicles,  as  almost 
none  of  the  manufacturers  of  passenger 
motor  vehicles  that  may  be  subject  to 
this  rule  is  considered  a  small  business. 
Thia  final  rule  will  have  no  effiect  on 
small  organizations  or  governmental 
units  that  purchase  passenger  motor 
vehicles.  Accordingly,  the  agency  has 
not  prepared  a  regulatory  flexibility 
analysis. 

3.  National  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  this  proposed 
rule  and  determined  that  if  made  final, 
it  will  not  have  a  significant  impact  on 
the  quality  of  the  human  environment. 

4.  Paperwotk  Reduction  Act 

The  procedures  in  this  rule  for 
manufacturers  to  mark  vehicle 
identification  numbers  on  specified 
parts  of  high  theft  passenger  motor 
vehicle  lines,  are  considered  to  be 
information  collection  requirements  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  part  1320.  The  information 
collection  requirements  for  part  541 
have  been  submitted  to  and  approved  by 
the  OMB.  pursuant  to  the  requirements 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.).  This  collection  of 
information  has  been  assigned  OMB 
Control  No.  2127-0510,  (Consolidated 
Vehicle  Identification  Number 
Requirements)  and  has  been  approved 
for  use  through  June  30, 1996. 

5.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

6.  Civil  Justice  Reform 

This  final  rule  would  not  have  any 
retroactive  effect,  and  it  does  not 
preempt  any  State  law.  49  U.S.C.  33117 
provides  that  judicial  review  of  this  rule 
may  be  obtained  pursuant  to  49  U.S.C. 
32909.  Section  33117  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 


List  of  Subjects 

Administratis^ 
procedure,  Labc  ling, 
Reporting  and 
requirements. 

In  consideration 
CFR  part  541  is 
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n  49  CFR  Part  541 


DCOI 


practice  and 
,,  Motor  vehicles, 
rdkeeping 


of  the  foregoing.  49 
amended  as  follows: 


PART  541-^ElERAL  MOTOR 
VEHICLE  THEFT  PREVENTION 
STANDARD 


1.  The  authority 
is  revised  to  rea  1 


IS 


Authority:  49 
3310S:  delegationjof 

2.  Section  54: 
follows: 


S  541.3.    Appllcaton. 


This  standarc 
following: 
(a)  Passenger 


citation  for  part  541 
as  follows: 


.C.  33101.  33102.  33103, 
authority  at  49  CFR  1.50. 

.3  is  revised  to  read  as 


applies  to  the 


•  notor  vehicle  parts 
identified  in  §  5 11.5(a)  that  are  present: 

(1)  In  the  pas)  enger  motor  vehicle 
lines  listed  in  AJppendix  A  of  this  part; 

(2)  Beginninglwith  model  year  1997, 
in  passenger  motor  vehicle  lines  which 
NHTSA  has  finally  determined, 
pursuant  to  49  CFR  part  542,  to  be  high 
theft  iMsed  on  tke  1990/91  median  theft 
rate;  and 

(3)  Beginning  with  model  year  1997, 
in  passenger  m(  tor  vehicle  lines  listed 
in  Appendix  B  i  >f  this  part. 

(b)  Replacemi  int  parts  for  passenger 
motor  vehicle  L  nes  described  in 
§  541.3(a)  (1)  ar  d  (2),  if  the  part  is 
identified  in  §  5  41.5(a). 

3.  Section  54  .4  is  revised  to  read  as 
follows: 

S541.4.    Definitims. 

(a)  Statutory  i  erms.  All  terms  defined 
in  49  U.S.C.  chapter  331  are  used  in 
accordance  wit^  their  statutory 
meanings  imleap  otherwise  defined  in 
paragraph  fb)  o\  this  section. 

(b)  Other  definitions.  (1)  Interior 
surface  means,  ivith  respect  to  a  vehicle , 
part,  a  surface  t  lat  is  not  directly 
exposed  to  sun  md  precipitation. 

(2)  Light-duty  truck  (LDT)  means  a 
motor  vehicle,  with  motive  power, 
except  a  trailer,  designed  primarily  for 
the  transportati  )n  of  property  or  special 
purpose  equipif  ent,  that  is  rated  at 
6,000  pounds  gfoss  vehicle  weight  or 
less. 

(3)  Line  mean  s  a  name  which  a 
manufacturer  applies  to  a  group  of 
motor  vehicles  f>f  the  same  make  which 
have  the  same  body  or  chassis,  or 
otherwise  are  s  milar  in  construction  or 
design.  A  "line' '  may,  for  example, 
include  2-door,  4-door,  station  wagon, 
and  hatchback  f  ehicles  of  the  same 
make. 


(4)  1990/91  median  theft  rate  means 
3.5826  thefts  per  thousand  vehicles 
produced. 

(5)  Multipurpose  passenger  vehicle 
(MPV)  means  a  passenger  motor  vehicle 
which  is  constructed  either  on  a  truck 
chassis  or  with  special  featiues  for     ■ 
occasional  off-road  operation  and  which 
is  rated  at  6,000  pounds  gross  vehicle 
weight  or  less. 

(6)  Passenger  car  is  used  as  defined  in 
§  571.3  of  this  chapter. 

(7)  VIN  means  the  vehicle 
identification  number  required  by  part 
565  and  §  571.115  of  this  chapter. 

4.  Section  541.5  is  revised  to  read  as 
follows: 

S  541 .5    Requirementrfor  passenger  motor 
veliictes. 

(a)  Each  passenger  motor  vehicle 
subject  to  this  standard  must  have  an 
identifying  niunber  afiixed  or  inscribed 
on  each  of  the  parts  specified  in 
paragraphs  (a)(1)  through  (a)(18) 
inclusive,  if  the  part  is  present  on  the 
passenger  motor  vehicle.  In  the  case  of 
passenger  motor  vehicles  not  originally 
manufactured  to  comply  with 
applicable  U.S.  vehicle  safety  and 
bumper  standards,  each  such  motor 
vehicle  subject  to  this  standard  must 
have  an  identifying  number  inscribed  in 
a  maimer  which  conforms  to  paragraph 
(d)(2)  of  this  section,  on  each  of  the 
parts  specified  in  paragraphs  (a)(1) 
through  (a)(18),  inclusive,  if  the  part  is 
present  on  the  motor  vehicle. 

(1)  Engine. 

(2)  Transmission. 

(3)  Right  fi-ont  fender. 

(4)  Left  fi-ont  fender. 

(5)  Hood. 

(6)  Right  fiont  door. 

(7)  Left  fi^ont  door. 

(8)  Right  rear  door. 

(9)  Left  rear  door. 

(10)  Sliding  or  cargo  door(s). 

(11)  Front  bumper. 

(12)  Rear  bumper. 

(13)  Right  rear  quarter  panel  (passenger 
cars). 

(14)  Left  rear  quarter  panel  (passenger 
cars). 

(15)  Right-side  assembly  (MPVs). 

(16)  Left-side  assembly  (MPVs). 

(17)  Pickup  box,  and/or  cargo  box 
(LDTs). 

(18)  Rear  door(s)  (both  doors  in  case  of 
double  doors),  decklid,  tailgate,  or 
hatchback  (whichever  is  present). 

(b)  (1)  Except  as  provided  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section,  the  number  required  to  be 
inscribed  or  affibced  by  paragraph  (a) 
shall  be  the  VIN  of  the  passenger  motor 
vehicle. 

(2)  In  place  of  the  VIN.  manufacturers 
who  were  marking  engines  and/or 


transmissions  with  a  VIN  derivative 
consisting  of  at  least  the  last  eight 
characters  of  the  VIN  on  October  24, 
1984,  may  continue  to  mark  engines 
and/or  transmissions  with  such  VIN 
derivative. 

(3)  In  the  case  of  passenger  motor 
vehicles  not  originally  manufactiued  to 
comply  with  U  S  vehicle  safety  and 
bumper  standards,  the  number  required 
to  be  inscribed  by  paragraph  (a)  of  this 
section  shall  be  the  original  vehicle 
identification  nimiber  assigned  to  the 
motor  vehicle  by  its  original 
manuiactiuer  in  the  country  where  the 
motor  vehicle  was  originally  produced 
OT  assembled. 

(c)  The  characteristics  of  the  number 
required  to  be  affixed  or  inscribed  by 
paragraph  (a)  of  this  section  shall  satisfy 
the  size  and  style  requirements  set  forth 
for  vehicle  certification  labels  in 

§  567  4(g)  of  this  chapter 

(d)  The  number  required  by  paragraph 
(a)  of  this  section  must  be  affixed  by 
means  that  comply  with  paragraph 
(d)(1)  of  this  section  or  inscribed  by 
means  that  comply  with  paragraph 
(d)(2)  of  this  section. 

(1)  Labels,  (i)  The  niunber  must  be 
printed  indelibly  on  a  label,  and  the 
label  must  be  permanently  affixed  to  the 
passenger  motor  vehicle's  part. 

(ii)  The  number  must  be  placed  on 
each  part  specified  in  paragraph  (a)  of 
this  section  in  a  location  such  that  the 
number  is,  if  practicable,  on  an  interior 
surface  of  the  part  as  installed  on  the 
v^cle  and  in  a  location  where  it. 

(A)  Will  not  be  damaged  by  the  use  of 
any  tools  necessary  to  install,  adjust,  or 
remove  the  part  and  any  adjoining  parts, 
or  any  portions  thereof; 

(B)  Is  on  a  portion  of  the  part  not 
likely  to  be  damaged  in  a  collision,  and 

(C)  Will  not  be  damaged  or  obscured 
during  normal  dealer  preparation 
operations  (including  rustproofing  and 
imdercoating). 

(iii)  The  niunber  must  be  placed  on 
each  part  specified  in  paragraph  (a)  of 
this  section  in  a  location  that  is  visible 
without  further  disassembly  once  the 
part  has  been  removed  fiom  the  vehicle 

(iv)  The  number  must  be  placed 
entirely  within  the  target  area  specified 
by  the  original  manufacturer  for  that 
part,  pursuant  to  paragraph  (e)  of  this 
section,  on  each  part  specified  in 
paragraph  (a)  of  this  section. 

(v)  Removal  of  the  label  must— 

(A)  Cause  the  label  to  self-destruct  by 
tearing  or  rendering  the  number  on  the 
label  illegible,  and 

(B)  Discemibly  alter  the  appearance  of 
that  area  of  the  part  where  the  label  was 
affixed  by  leaving  residual  parts  of  the 
label  or  adhesive  in  that  area,  so  that 


investigators  will  have  evidence  that  a 
label  was  originally  present 

(vi)  Aheration  of  the  number  oh  the 
label  must  leave  traces  of  the  original 
number  or  otherwise  visibly  alter  the 
appearance  of  the  label  material. 

(vii)  The  label  and  the  number  shall 
be  resistant  to  counterfeiting. 

(viii)  The  logo  or  some  other  unique 
identifier  of  the  vehicle  manufacturer 
must  be  placed  in  the  material  of  the 
label  in  a  manner  such  that  aheration  or 
removal  of  the  logo  visibly  alters  the 
appearance  of  the  label 

(2)  Other  means  of  identification,  (i) 
Removal  or  alteration  of  any  portion  of 
the  number  must  visibly  alter  the 
appearance  of  the  section  of  the  vehicle 
part  on  which  the  identification  is 
marked. 

(ii)  The  number  must  be  placed  on 
each  part  specified  in  paragraph  (a)  of 
this  section  in  a  location  that  is  visible 
without  further  disassembly  once  the 
part  has  been  removed  from  the  vehicle 

(iii)  The  number  must  be  placed 
entirely  within  the  target  area  specified 
by  the  original  manufacturer  for  that 
part,  pursuant  to  paragraph  (e)  of  this 
section,  on  each  part  specified  in 
paragraph  (a)  of  this  section. 

(e)  Target  areas  (1)  Each 
manufacturer  that  is  the  original 
producer  who  installs  or  assembles  the 
covered  major  parts  on  a  line  shall 
designate  a  target  area  for  the 
identifying  numbers  to  be  marked  on 
each  part  specified  in  paragraph  (a)  of 
this  section  for  each  of  its  lines  subject 
to  this  standard.  The  target  area  shall 
not  exceed  50  percent  of  the  surface  area 
on  the  surface  of  the  part  on  which  the 
target  area  is  located. 

(2)  Each  manufacturer  subject  to 
paragraph  (e)(1)  of  this  section  shall,  not 
later  than  30  days  before  the  Une  is 
introduced  into  commerce,  inform 
NHTSA  in  wnriting  of  the  targefareas 
designated  for  eadi  line  listed  in 
Appendix  A  The  information  should  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington, 
DC  20590. 

(3)  The  taiget  areas  designated  by  the 
original  vehicle  manufacturer  for  a  part 
on  a  line  shall  be  maintained  for  the 
duration  of  the  production  of  such  line, 
unless  a  resfyling  of  the  part  makes  it  no 
longer  practicable  to  mark  the  part 
within  the  original  target  area.  If  there 
is  such  a  restyling,  the  original  vehicle 
manufacturer  shall  inform  NHTSA  of 
that  fact  and  the  new  target  area,  in 
accordance  with  the  requirements  of 
paragraph  (e)(2)  of  this  section. 

5.  The  heading  of  appendix  A  to  part 
541  is  revised  to  read  as  follows: 


Appendix  A— High  Theft  Passenger 
Motor  Vehicles  Lines  Subject  to  the 
Requirements  of  This  Standard 

6  Appendix  B  to  part  541  is  revised 
to  read  as  follows- 

Appendix  B— Passenger  Motor  Vehicle 
Lines  (Except  Light  Duty  Trucks)  With 
Theft  Rates  Below  the  1990/91  Median 
Theft  Rate,  Subject  to  the  Requirements 
of  This  Standard 


Manufacturer 

Subject  lines 

Chrysler  

Dodge  Ramcharger  (MPV) 

Dodge  Ram  Wagon/Van 

8150. 
Testarossa. 

Ferrari 

Ford  

Crown  Victoria.' 

Festive. 

Mercury  Grand  Marquis. 

Mercury  Sable. 

Taurus. 

General  Motors 

Chevrolet  Astro  (MPV). 

Chevrolet  Celebrity. 

Chevrolet  Sprirrt. 

GMC  Safari  fMPV). 

OtdsmotMie  Custom  Crun- 

Honda  

Civic 

Mazda  

Navajo. 

Nissan 

Axxess. 

Porsdie 

944. 

Rover  Group 

Range  Rover  (MPV) 

Volvo  

760. 

VoBcswagen  

Fox. 

Passat. 

Issued  on-  D«ceinber  6, 1994 
Ricardo  Martines, 
Administrator 
|FR  Doc  94-30588  Filed  12-12-94.  8.45  am) 

SNjjNo  cooc  4sie-6a-p 


49  CFR  Part  se? 
[Docket  No.  91-24;  Notice  2] 

Certmcatfon 

agency:  NaUonal  Highway  Traffic 
Safety  Admmistration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION;  Technical  amendments;  final 
rule. 


SUMMARY:  This  notice  corrects  a  citation 
to  the  motor  vehicle  importation 
regulation  that  was  in  effect  until 
January  31, 1990  (19  CFR  12  80)  and 
which  has  been  superseded  by  a  new 
regulation  (49  CFR  part  591). 
EFFECTIVE  DATES:  The  amendment  is 
efiiective  on  December  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT 
George  Shifilett,  Office  of  Enforcement, 
NHTSA  (202)  366-5307 
SUPPLEMENTARY  INFORMATION:  On  May 
15. 1991,  NHTSA  made  several 
technical  amendments  to  conform  the 
language  of  part  567  Certification,  to 
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new  i^gulatkms.  issuad  in  September 
1989,  ragnding  tlw  impoftatiaa  of 
motor  vehidae  not  origiiially 
menufKtuied  in  oomplianoe  with  the 
Federal  motor  vehicle  safisty  itandards 
(56  FR  22355).  The  reader  is  refened  to 
that  notice  for  Anther  infonnati<m  on 
this  subject 

Inadvwtently.  the  agency  neglected  to 
indude  paragraph  567.4(k)  in  ^ 
amendments  to  part  567  Paragraph  (k) 
applies  to  those  "passenger  cars 
adaaittad  to  the  United  States  undw  19 
CFR  12.ao(bXl)"  which  lack  an  original 
manufacturer's  certification  of 
compliance  with  the  Federal  motor 
vehicle  safety.standards.  The  correct 
citation  is  to  Paragraph  591.S(f).  This 
notice  efliscts  that  correction,  llie  notice 
also  revises  the  authority  citations  to 
reflect  the  recodification  in  Title  49  of 


the  agency's  autUcnities  previously  in 
Title  IS. 
Because  the  ai^dment  is  technical 
no  aubstantive  impact, 
it  is  hereby  fount  that  notioe  and 
comment  theieoi  are  unnecessary,  and 
that  good  cause  I ;  shown  that  an 

'  than  180  days  after 
issuance  of  the  nile  is  in  the  public 
intoest  Therefoi »,  the  amendmoot  is 
effiBctive  upon  ptmlication  in  the 
Federal  E^iatarJ  As  the  amendment 
makes  no  substa4tive  change,  it  does 
not  affect  any  of  (te  impacts  previously 
considered  in  the  promulgation  of  part 
567.  j 

List  of  S«ri»jects  i^  49  €311 P^  567 

Imports.  Motoij  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  part 
567  of  49  CFR  is  i  imended  as  follows: 


UMI 


PART5S7-4AMeNOED| 

1 .  The  authority  citation  for  part  567 
is  revised  to  read  as  follows: 

AuOerity:  49  U.S.C.  322,  30111. 3011S 
30117,  30166,  49  U.&C  32502  and  32S04:  49 
U.S.C  33101-33104.  and  33109;  delegation 
of  authority  at  49  CFR  1.5a 

§587.4   {AmaiMtod] 

2.  The  introductory  text  to  paragraph 
567.4(k)  is  amended  by  removing  the 
phrase  '19  CFR  12.80(b)(1)"  and 
adding,  in  its  place,  the  phrase  "49  CFR 
591.5(f)". 

Issued  on:  December  7. 1994. 
Ricardo  Martinez, 
Administrator 

(FR  Doc  94-30590  Filed  12-12-94;  5:45  am] 
BtumooooE- 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  211 

[Regulation  K;  Docket  No.  R-0882] 
International  Banking  Operattons 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board  or 
Federal  Reserve)  is  seeking  public 
comment  on  a  proposal  to  amend  its 
regulations  to  include  criteria  to  be  used 
in  evaluating  the  operations  of  any 
foreign  bank  in  the  United  States  that 
the  Board  has  determined  is  not  subject 
to  comprehensive  supervision  or 
regulation  on  a  consolidated  basis.  The 
Board  is  required  to  develop  such 
criteria,  in  consultation  with  the 
Secretary  of  the  Treasury  (Treasury), 
and  to  publish  them  for  public  comment 
pursuant  to  section  202(e)(7)  of  the 
Foreign  Bank  Supervision  Enhancement 
Act  (the  FBSEA  or  Act). 
DATES:  Comments  must  be  received  by 
February  13, 1995. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0862Bnd  may  be  mailed 
to  William  W  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8.45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  building  courtyard  on  20th 
Street,  N.W  (between  Constitution 
Avenue  and  C  Street,  N  W.)  at  any  time. 
Comments  may  be  inspected  in  Room 
MP-500  of  the  Martin  Building  between 
900  a.m.  and  5:00  p.m.  vyeekdays, 
except  as  provided  in  12  CFR  261.8  of 
the  Board's  rules  regarding  availability 
of  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  O'Day.  Associate  General 
Counsel  (202/452-3786),  Sandra  L. 
Richardson,  Managing  Senior  Counsel 
202/452-6406),  Margaret  E.  Miniter, 


Attorney  (202/452-3900).  Legal 
Division:  Michael  G.  Martinson, 
Assistant  Director  (202/452-3640), 
Betsy  Roberts,  Manager  (202/452-3848), 
Division  of  Banking  Supervision  and 
Regulation.  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only.  Telecommunication 
Device  for  the  Deaf  (TDD),  Dorothea 
TTiompson  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  and  C  Streets,  NW  , 
Washington,  DC  20551 

SURPl^MENTARY  WFORMATiON: 
The  SUtuta 

Section  202(e)(7)  of  the  FBSEA 
amended  section  7  of  the  International 
Banking  Act  of  1978  (IBA)  by  adding  a 
requirement  that  the  Board,  in 
consultation  with  the  Treasury,  develop 
and  publish  criteria  to  be  used  in 
evaluating  the  operation  of  any  foreign 
bank  in  the  United  States  that  the  Board 
has  determined  is  not  subject  to 
comprehensive  supervision  or 
regulation  on  a  consolidated  basis.  In 
developing  such  criteria,  the  Board  is 
required  to  allow  reasonable 
opportunity  for  pubUc  review  and 
comment.  12  U.S.C.  3105(e)(7).  hi  order 
to  implement  this  statutory  provision, 
the  Board  is  issuing  this  notice  of 
proposed  rulemaking  pursuant  to  12 
CFR  part  21 1  of  its  regulations 
governing  international  banking 
operations. 

The  Congress  in  enacting  the  FBSEA 
recognized  the  importance  of  the 
comprehensive,  consolidated 
supervision  of  banks  operating 
intemationaUy .  The  FBSEA 
strengthened  the  role  of  U  S  banking 
supervisors  as  the  host  country 
supervisors  of  foreign  banks  operating 
in  this  country  The  Act  also  recognized 
the  importance  of  home  country 
supervision  in  assuring  the  overall 
safety  and  soundness  of  foreign  banks 
that  cenduct  operations  in  the  United 
States  by  requiring  the  Board: 

1  To  determine  that  a  foreign  bank  is 
subject  to  comprehensive  supervision 
on  a  consolidated  basis  by  its  home 
country  supervisor  in  order  to  estabhsh 
a  new  banking  presence  in  this  country; 
and 

2.  To  estabhsh,  in  consultation  with 
the  Secretary  of  the  Treasury,  these 
criteria  in  order  to  evaluate  the 
operation  of  any  foreign  bank  in  the 
United  States  that  the  Board  has 


determined  is  not  subject  to  such 
supervision. 

As  provided  in  sections  7(e)  (1)  and 
(5)  of  the  IBA,  as  amended,  a 
determination  by  the  Board  that  a 
foreign  bank  is  not  subject  to 
comprehensive  supervision  or 
regulation  oh  a  consoUdated  basis  is  a 
sufficient  ground,  in  and  of  itself,  for  the 
Board  to  require  or.  hi  respect  of  federal 
branches  or  agencies,  to  recommend, 
termination  of  the  foreign  bank's  U.S. 
operations.  12  U.S.C.  3105(e)(l),(5). 
Termination  of  a  foreign  bank's  U.S. 
operations  in  these  circumstances  is  not 
mandatory,  however.  Instead,  in 
enacting  section  7{e](7)  of  the  IBA, 
Congress  recognized  that  there  may  be 
factors  in  particular  cases  that  militate 
against  termination  of  a  foreign  bank's 
U.S.  operations.  12  U.S.C.  3105(e)(7). 

All  determinations  with  regard  to 
whether  a  foreign  bank  is  subject  to 
comprehensive  supervision  or 
regulation  on  a  consolidated  basis  will 
be  made  in  the  context  of  the 
supervision  and  regulation  of  the 
foreign  bank's  existing  U.S.  operations. 
Just  as  is  the  case  with  other  supervisory 
or  regulatory  determinations,  a  foreign 
bank  generally  will  have  an  opportunity 
to  provide  its  views  and  any 
information  it  considers  to  be  relevant 
in  advance  of  any  decision  being  made 
with  regard  to  question  of 
comprehensive,  consolidated 
supervision,  unless  expeditious  action 
is  necessary  to  protect  the  public 
interest. 

The  proposed  criteria  set  out  below 
reflect  the  factors  the  Board  considers 
will  be  relevant  for  purposes  of 
evaluating  the  operations  of  any  foreign 
bank  the  Board  determines  is  not  subject 
to  comprehensive  supervision  or 
regulation  on  a  consolidated  basis  by  its 
home  country  supervisors  in  accordance 
with  12  CFR  211.24(c)(1). 

Criteria 

Following  a  determination  by  the 
Board  that  a  foreign  bank  is  not  subject 
to  comprehensive,  consoUdated 
supervision  by  its  home  country 
supervisor  in  accordance  with 
§  211.24(c)(1)  of  Regulation  K,  the  Board 
proposes  to  take  into  account  a  number 
of  criteria  in  reaching  a  view  regarding 
whether  the  foreign  bank's  U  S. 
operations  should  be  terminated  or 
permitted  to  continue,  and,  if  the  latter 
whether  any  supervisory  constraints 
should  be  placed  upon  the  bank  in 


64172  Federal  Register  /  Vol.  59,  No.  238  /  Tuesday.  December  13,  1994  /  Proposed  Rules 


/  Vol.  59,  ^^o.  23t  /  Tueeday,  December  13,  1994  /  Proposed  Roles         SttTa 


UMI 


connection  with  those  operations.  These 
criteria  are: 

1.  The  proportion  of  the  foreign    _ 
bank's  total  assets  and  total  liabilities 
that  are  located  or  booked  in  its  home 
country,  as  well  as  the  distribution  and 
location  of  its  assets  and  liabilities  that 
are  located  or  booked  elsewhere. 

2.  The  extent  to  which  the  opeiatians 
and  assets  of  the  foreign  bank  and  any 
affiliates  are  siibject  to  supervision  by 
its  home  country  supervisor; 

3  Whether  the  foreign  bank  has 
effective  and  reliable  systems  of  internal 
controls  and  maoagemait  information 
and  reporting,  which  enable 
management  properly  to  oversee  the 
bank's  worldwide  operations; 

4.  Whether  the  foreign  bank's  home 
country  supervisor  has  any  objection  to 
the  bank  continuing  to  operate  in  the 
United  States; 

5.  Whether  the  foreign  bank's  home 
country  supervisor  and  the  home 
country  supervisor  of  any  parent  of  the 
foreign  bank  share  material  information 
regarding  the  operations  of  the  foreign 
beuik  with  other  supervisory  authorities; 

6.  The  relationship  of  the  U  S. 
operations  to  the  other  operations  of  the 
foreign  bank,  including  whether  the 
foreign  bank  maintains  funds  in  its  U.S 
offices  that  are  in  excess  of  amounts  due 
from  the  foreign  bank's  non-U  S.  offices; 

7  The  soundness  of  the  foreign  bank's 
overall  financial  condition, 

8.  The  managerial  resources  of  the 
foreign  bank,  including  the  competence, 
experience,  and  integrity  of  the  officers 
and  directors  and  the  integrity  of  its 
principal  shareholders; 

9.  The  scope  and  frequency  of 
external  audits  of  the  foreign  bank, 

10.  The  operating  record  of  the  foreign 
bank  generally  and  its  role  in  the 
bankiM  system  in  its  home  country; 

11.  loe  foreign  bank's  record  of 
compliance  with  relevant  laws,  as  well 
as  the  adequacy  of  its  money  laundering 
controls  and  procedures,  in  respect  of 
its  worldwide  operationsj 

12.  The  operating  record  of  the  U.S. 
offices  of  the  foreign  bank  and  any 
affiliates; 

13.  The  views  and  recommendations 
of  the  Office  of  the  Comptroller  of  the 
Currency  ("OCC")  or  the  relevant  state 
banking  regulator  regarding  the  U  S. 
offices  of  the  foreign  bank, 

14.  Whether  the  foreign  bank,  if 
requested,  has  provided  the  Board  nvith 
adequate  assurances  that  such 
information  will  be  made  available  on 
the  operations  or  activities  of  the  foreign 
bank  and  any  of  its  affiliates  as  the 
Board  deems  necessary  to  determine 
and  enforce  compliance  with  the  IBA, 
the  BHC  Act.  and  other  applicable 
federal  banking  statutes,  and 


15.  Any  other 
the  safety  and  S( 
operations  of  th 

These  criteria 
both  to  the  ope 
bank  as  a  whole 
operations  in  pi 


formation  relevant  to 
dness  of  the  U.S 
foreign  bank, 
ddress  factors  relating 

ons  of  the  foreign 

d  to  its  U.S. 

cular.  Evaluations  of 
both  of  these  facets  of  a  foreign  bank's 
operations  are  necessary  in  order  to 
determine  whetlter  the  bank's  U.S. 
operations  should  be  permitted  to 
continue  and.  if  so,  whether  these 
operations  should  be  subject  to 
supervisory  constraints. 

As  subsecUoa  (c)  of  proposed  §  211.30 
of  Regulation  K  brovides,  any  foreign 
bank  that  the  Bo  aird  determines  is  not 
subject  to  compi  ehensive,  consolidated 
supervision  ma)  be  required  to  enter 
into  an  agreemei  it  to  conduct  its  U.S. 
operations  subje  A  to  such  restrictions  as 
the  Board,  having  taken  into  account  the 
criteria,  determines  to  be  expropriate  in 
order  to  assure  t|ie  safety  and  soundness 
of  the  bank's  U  $.  operations.  Where 
appropriate,  suc^  an  agreement  could 

degree  of  insulation 
lign  bank's  U.S. 
s  operations  (or  those 

other  countries.  For 
ans  of  accomplishing 
this  would  be  td  require  the  bank  to 
conduct  its  U.S.ibanking  operations  in 
a  "net  due  to"  pbsition  vis-a-vis  the  rest 
of  the  organization.  Other  restraints  also 
could  be  imposed  where  appropriate 
(e.g.,  restricting  transactions  with  other 
parts  of  the  orgaiization  or  requiring 
that  international  transactions  of  the 
U.S.  offices  be  conducted  through  a 
correspondent  acceptable  to  the  Board). 
Prior  to  imposing  such  restrictions,  the 
Board  will  cons|ilt  with  the  OCC  or  the 

banking  authority. 

ents  imposed  in  such 

re  not  adhered  to,  the 

rations  of  the  foreign 
ubject  to  further 
on,  including  issuance 


require  a  suitablj 
between  the  for 
operations  and  i 
of  its  affiliates)  i 
example,  one  i 


appropriate  stat 

If  any  requir 
an  agreement 
U.S.  banking  op 
bank  would  be  i 
enforcement  act 


of  an  order  tern^inating  the  activities  of 
the  U.S.  offices  br  transmittal  of  a 
recommendatia  [i  to  the  OCC  for  such 
termination,  as  ippropriate  in  the 
circumstances. 

Request  for  Coi  unent 

The  Board  be  ieves  that  the  proposed 
criteria  will  be  \  uffi(?lent  to  evaluate  the 
safety  and  soun  Iness  of  the  U  S. 
operations  of  a  breign  bank,  to 
determine  whemer  its  U.S.  operations 
should  be  permitted  to  continue  in  the 
absence  of  comprehensive,  consolidated 
supervision  by  the  home  country 
authority,  and,  tf  so,  on  what  basis.  At 
the  same  time,  the  Board  does  not  wish 
to  impact  undu  y  the  existing  operations 
of  foreign  bank  i,  the  vast  majority  of 
which  are  oper  ited  in  a  safe  and  soimd 


maimer  by  banks  that  are  subject  to  a 

significant  degree  of  supervision  by 
their  home  country  authorities.  The 
Board,  therefore,  considers  it  to  be 
appropriate,  in  developing  the  proposed 
criteria,  to  take  into  account  the  panoply 
of  tools  available  to  the  Board  and  other 
banking  r^ulators  to  regulate  the 
operations  of  foreign  buiks  that  are  not 
y^  subject  to  full  consolidated 
supervision,  which  fall  short  of  the 
ultimate  sanction  of  termination  of  their 
U.S.  operations. 

As  required  by  the  Act,  the  Board  has 
consulted  with  the  Treasiu7  in  the 
development  of  the  proposed  criteria 
and  the  Treasury  has  agreed  that  the 
criteria  may  be  published  for  comment. 
Further  consultation  will  take  place 
with  the  Treasury  following  the  analysis 
by  both  agencies  of  the  comments 
received  The  Board  Requests  comment 
on  all  aspects  of  the  proposed  criteria 

Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the' 
PapenVork  Reduction  Act  (44  U.S  C 
3501  et  seq.)  are  contained  in  the 
proposed  rule 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub  L.  96r- 
354,  5  U  S  C.  601  et  seq ),  the  Board 
certifies  that  the  proposed  criteria 
would  not  have  a  si^ficant  economic 
impact  on  a  substantial  number  of  small 
entities  that  are  subject  to  its  regulation 

List  of  Su^ecto  in  12  CFR  Part  211 

Exports,  Federal  Reserve  System, 
Foreign  banking.  Holding  companies, 
Investments,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  211  as  set  forth  below 

PART  21 1-4NTERNA'nON  AL 
BANKING  OPERATIONS 
(REGULATION  K) 

1  The  authority  citation  for  Part  211 
is  revised  to  read  as  followst 

Authority:  \2  V  S  C  221  et  seq .  1818, 
1841  etseq.  1843  etseq.  3100  et  seq .  3901 
et  seq. 

2  A  new  §  211  30  is  added  to  subpart 
B  to  read  as  follows 

§211.30   Crnaria  for  evaluating  the  U.S. 
opoTBllona  of  foreign  iMnks  not  subject  to 
consoHdatod  supervision. 

(a)  General  Pursuant  to  the  Foreign. 
Bank  Supervision  Enhancement  Act, 
Public  Uw  102-242, 105  Stat  2286 
(1991),  (the  FBSEA)  the  Board  shall 
develop  aiHl  publish  criteria  to  be  used 


in 


foitign  bairit  Id  the  lUlsd 

the  Bean)  has  dBtan^nai  is  not  sid^Bct 
to  cempmhewsiTe  supemjiiott  or 

ranilatiflB  OB  a  oanatfdalsd  bMis. 

W  Criteha.  FttOmmiug  a 
determination  by  the  Board  that  a 
foreigB  bank  is  not  adiject  to 


supesviaioB  bjr  its  bone  oooBtry 
siqiernsar  in  acoevdaBos  widi 
S211.24(cXl)  of  this  sabpM,  the  Board 
shall  ccnaider  die  following  critetio  in 
detenntning  whether  the  fnetgn  bvdc's 
U.S.  (qwfstians  sborid  be  permitted  to 
contiane  and,  if  so,  wketker  any 
supervisory  crastFaints  sboDld  be 
placed  upon  die  baric  in  connection 
with  those  operations: 

(1)  The  piepuitiaii  of  the  fonign 
bank's  total  assets  mid  total  Hriiflities 
that  are  located  or  beaked  in  Its  home 
country,  as  weU  as  ftedistributiop  and 
localioa  of  ib  assets  and  Babifities  that 
are  located  ar  botAsd  eiaewfaen: 

(2)  The  extent  to  nHM  A  the  eperatiwis 
and  asssts  ^tiie  fneigs  }mak  m6  any 
affiliates  are  stdifect  to  supervision  by 
its  heeae  eoantry  super  view. 

(3)  WhMher  the  fneign  bHdc  has 
effisctive  sad  rrtiaMe  systems  of  inteiual 
ceotrols  and  manegement  iirfiDrraation 
and  rsporting,  whkJi  enable 
managanent  jmiperly  (o  oversee  die 
bank's  worMwide  eperations; 

(4)  Whether  die  fore^  bok's  home 
country  supervisor  has  aiqr  abjection  to 

the  bank  coBtinuing  to  operate  in  the 
United  States; 

(5)  Whether  the  ianign  bank's  home 
country  supervisor  and  the  home 
coontiy  supervisor  of  any  parent  of  the 
foreign  bedi  aban  material  infomntion 
regarding  the  operatioos  of  die  foreign 
bank  with  other  supervisory  authorities; 

(6)  The  reladooAip  of  dw  U.S. 
operations  to  the  other  operations  of  the 
forngn  bank,  induding  nidiedier  the 
foreign  bank  maintains  fimds  in  its  U.S. 
offices  that  are  in  excess  of  amounts  due 
to  its  U.S.  offices  lh>m  the  foreign  bank's 
non-U.S.  offices; 

(7)  The  soundiiess  of  the  fi»eign 
bank's  over^  financial  condition; 

(8)  The  naanagOTial  resources  (rf^the 
foreign  bank,  including  the  omipetence. 
experience,  and  integrity  of  the  officers 
and  directors  and  the  integrity  of  its 
principle  shareholders; 

(9) 'The  scope  and  frequency  of 
external  audits  ot  the  ieieign  bmk; 

(1(4  The  operating  leoDrdof  the 
foreign  bank  genersUy  and  ito  role  in  the 
balking  sj«tsm  is  its  home  country; 

(11)  The  fioragB  banc's  lecotd  of 
corajdnnce  with  rdevast  lears,  as  well 
as  the  adequacy  ol  its  BMwy  famadecing 
controb  and  pnoadaras,  in  raqpect  of 
its  w(   '  *    ' " 


(12)  The  epefatmg  tecard  of  die  U  S. 
offices  of  the  foreign  bank; 

(13)  The  views  and  leconmendatiaas 
of  the  Office  of  the  Comptroller  of  the 
Currency  or  the  relevant  state  »»mking 
regulator  regarding  the  U.S.  ^Plrw  of 
the  foreign  bank; 

(14)  Whether  the  foreign  bank,  if 
requested,  has  provided  the  Board  with 
adequate  assorsBces  that  such 
infonnation  will  be  made  available  on 
the  opeFBticms  or  activides  trfthe  (breign 
bank  and  any  of  its  affiH^es  as  the 
Board  deems  necessary  to  determine 
and  enforce  compliance  with  the 
International  Banking  Act,  the  Bank 
Holding  Company  Act.  and  other 
appIicaMe  federal  banking  statutes;  and 

(15)  Any  other  infdnnatioB  ralcvapt  to 
the  saf(rty  and  soundness  of  the  U.S. 
operations  of  the  foreign  baidc. 

(c)  HestriOions  on  U.S.  operathna— 
(1)  Terms  of  agreement.  Any  foreign 
bank  that  the  Board  determines  is  not 
subject  to  comprehensive  supervision  or 
reguladon  on  a  consolidated  basis  by  its 
home  cotmtry  supervisor  pursuant  to 
§  2T1.24(c)(l]  of  this  subpart,  may  be 
required  to  enter  into  an  agreement  to 
conduct  its  U  S.  operations  subject  to 
such  restrictions  as  the  Board,  having 
considered  the  criteria  set  fordi  in 
paragraph  (b)  of  this  section,  determines 
to  be  appropriate  in  order  to  assure  the 
safety  and  soundness  of  its  \}.S. 
operations. 

(2)  FaUare  to  enter  into  or  comply 
with  affeement  A  foreign  buk  that  is 
required  by  the  Board  to  enter  into  an 
agreement  pursuant  to  puagraph  (c)(1) 
of  this  section  and  either  fails  to  do  so 
or  fails  to  comply  with  the  terms  of  such 
agreement  may  be  subject  to 
enforcement  action  in  order  to  assure 
safe  and  soimd  banking  operations 
under  12  U.S  C.  1818.  or  to  termination 
or  a  recommendation  for  termination  of 
its  U.S.  operations  under  §  211.25(a)  and 
(e)  of  this  subpart  and  section  (7)(e)  of 
the  IBA  (12  U  S  C  3105(e)). 

By  order  of  the  Board  of  Governors  oi  the 
FSderal  Reserve  System.  Deonalisr  7, 19M. 
William  W.  WHes, 
Secretary  of  the  Board 

(FR  Doc.  94-30549  Filed  12-12-94;  8:4Sani) 
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[Docket  No.  S4M6I 

Fereonal  Protecthre  Equipment  for 
Shipyard  Emptoyniei  it 

agency:  Occupatioaal  Saiety  and  Heakh 
Administration  (OSHA).  Department  <A 
Labor. 

action:  Proposed  Rule;  Request  for 
puMic  participation  in  public  meeting. 


SUMMAinr:  The  Occupational  Safety  and 
Heahh  Administration  (OSHA) 
announces  an  informal  public  meeting 
to  inovide  an  oppoitimity  for  oral  and 
written  fxesentations  regarding  specific 
issues  rtised  dutmgh  tlie  rec^wning  of 
^  ^pyard  Empfoyment  Personal 
Protection  Equxpoent  (I*PE)  rulemakii^ 
reccod  (59  FR  34586.  July  6, 1994)  and 
the  incorporation  of  ^  gmeral  industry 
fVE  rulemaking  docket  (S-060). 
0*rrES:  Notice?  of  intention  to  appear  at 
the  public  meeting  must  be  postmarked 
by  January  11. 1995.  The  pubhc  meeting 
will  be  held  on  January  25. 1995  in 
Washington.  D.C. 

Any  written  information  or  comments 
must  be  received  by  OSHA  no  later  than 
January  25, 1995. 

ADDRESSES:  Submit  all  iwtices  of 
intention  to  appear  and  written 
comments  to  Ms.  Audrey  K.  Best. 
Directf»ate  of  Safety  Standards 
Programs,  Room  N-3609.  U.S. 
Department  of  Labor.  Occupati<»al 
Safety  and  Health  Administration.  200 
Constituti<m  Avoiue.  NW  .  Washhigton. 
DC  20210.  Tel^ihoae  (202)  219-7225. 
FAX  (202)  21»-7477  Please  submit  four 
copies  of  all  %vritten  information. 

Persons  with  disabilities,  who  need 
special  accommodations,  should  contact 
Ms.  Audrey  Best,  by  January  11, 1995  at 
the  address  above. 

The  public  meeting  will  be  held  in  the 
Frances  Perkins  Building.  U.S. 
Department  of  Labor,  Conference  Room 
N3437(A  and  B),  200  Constihition 
Avenue.  NW .  Washington,  DC 
FON  FURTHER  INF0RMATK3N  CONTACT. 
Office  of  Information  and  Consumer 
Affeiis.  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  room  N-3647,  200  Constitution 
Avenue.  N.W  ,  Washington,  D  C.  20210. 
Telephone  (202)  219-8148. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  29, 1988,  OSHA 
proposed  to  revise  the  personal 
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protective  equipment  (PPE) 
requirements  in  the  shipyard 
employment  standards  (part  1915, 
subpart  I)(53  FR  48150).  This  proposal 
up<rated  references  to  national 
consensus  standards  and  added 
requirements  for  hazard  assessment, 
proper  selection  and  care  of  PPE, 
training,  lifesaving  equipment  and 
peBonal  fall  protection.  The  written 
comment  period  ended  on  February  27, 
1989.  The  Agency  received  10 
comments  on  the  proposed  rule,  and 
one  hearing  request,  which  was 
withdrawn. 

On  August  16. 1989,  OSHA  proposed 
to  update  the  existing  general  industry 
standards  (part  1910.  subpart  I.  Docket 
S-060)  for  eye  and  face  (§  1910.133). 
head  ($  1910.135)  and  foot  (1910  136) 
PPE  and  to  add  generic  requirements  for 
hazard  assessment,  proper  selection  of 
PPE.  prohibition  on  use  of  damaged  or 
defective  PPE  and  training  in  the  proper 
use  of  PPE,  §§  1910.132(d)  through  (1) 
(54  PR  33832). 

On  April  10, 1990.  the  Agency 
proposed  to  add  criteria  for  personal  fall 
arrest  equipment  (§  1910.128, 1910.129 
and  1910.131)  and  positioning  device 
equipment  (§§  1910.128  and  1910.130) 
to  the  general  industry  PPE  standards 
(part  1910.  subpart  1,  Docket  S-057)(5S 
FR  13423). 

The  two  general  industry  rulemakings 
generated  extensive  rulemaking  records, 
including  hundreds  of  comments  and 
several  thousand  pages  of  hearing 
testimony  « 

On  April  6. 1994.  OSHA  issued  a  final 
rule  (59  FR  16334)  which  completed 
Agency  action  in  the  general  industry 
PPE  proceeding.  Based  on  the 
rulemaking  record,  (59  FR  16334. 
Docket  S-050).  OSHA  made  some 
changes  to  the  proposed  rule  in  drafting 
the  final  rule.  In  particular.  OSHA 
revised  the  proposed  training 
requirements  to  provide  clear 
requirements  for  what  is  adequate 
training  and  what  circumstances  trigger 
retraining.  In  addition,  the  final  rule 
added  requirements  for  certification  that 
the  required  hazard  assessment 
(§  1910.132(d)(2))  and  training 
(§§  1910.132(0(4))  had  been  performed 

Also,  based  on  the  general  industry 
rulemaking  record  (Docket  S-057),  the 
Agency  is  considering  whether  it  should 
revise  the  proposed  rule  for  general 
injiustry  fall  protection  PPE  to  further 
limit  or  to  prohibit  the  use  of  body  belts 
and  non-locking  snap  hooks  in  personal 
fall  arrest  systems.  In  a  related 
rulemaking  for  fall  protection  in  the 
construction  industry.  OSHA  recently 
issued  a  final  rule  (59  FR  40672.  August 
9. 1994)  which  prohibits  the  use  of  body 
belts  and  nonlocking  snap  hooks  in 


personal  fall  an  est  systems  after 
December  31, 1 J97 

The  Agency  1  eUeves  that  the 
substance  of  thi  OSHA  standards  for 
general  industr '  (part  1910),  shipyard 
(part  1915)  and  construction 
employment  (pi  irt  1926)  should  be 
consistent  whei  i  possible.  OSHA 
beUeves  that  PF  S  used  in  shipyard 
employment  daps  not  differ  markedly 
from  PPE  used  in  general  industry,  and 
that  the  standards  covering  PPE  use 
should  not  difl'i^  markedly  either 

While  the  Agincy  recognizes  that 
work  activities  in  shipyard  employment 
often  differ  fi-om  those  in  other 
industries,  the  Agency  believes  that 
much  of  the  information  generated  in 
the  general  industry  rulemakings  will 
help  the  Agenci  draft  the  final  rule  for 
shipyard  PPE.  To  this  end.  OSHA 
formally  incorp<)rated  the  general 
industry  PPE  rulemaking  records 
(Dockets  S-057  and  S-060)  into  the 
record  for  the  shipyard  employment 
PPE  rulemakinaj(59  FR  34586,  July  6, 
1994).  ] 

In  that  same  i|otice,  OSHA  reopened 
the  written  comtnent  period  for  the 
shipyard  emplotrment  PPE  rulemaking 
to  provide  the  public  with  an 
opportimity  to  domment  on  the  newly 
incorporated  geiteral  industry  materials 
and  on  five  speoific  issues  (certification 
of  hazard  assesanent;  certification  of 
training:  trainine  elements;  body  belts 
and  body  harnefses;  and  locking  and 
non-locking  sna|)hooks).  The  comment 
period,  which  ended  August  22. 1994, 
eUcited  13  comments,  including  one 
hearing  request.jThese  comments 
generally  opposed  any  revision  to 
proposed  1915  Subpart  I  based  on  the 
1910  subpart  I  records. 

submissions,  OSHA  is 
Ilic  meeting  to  seek 
regarding  all  issues 
ith  emphasis  on  the 
ow  OSHAsoUcits 
'ding  how  the 
the  provisions 
discussed  in  thejjuly  6,  1994  notice  of 
reopening  woul^  impact  the  shipyard 
industry  The  Agency  also  requests  that 
interested  parties  provide  input 
regarding  any  ej^erience  they  have  had 
with  the  implenientation  of  such 
provisions. 

Issues 

Issue  1 — Certific  ition  of  Hazard 
Assessment 
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Based  on  the: 
convening  a  pu 
additional  inpu 
raised  therein 
issues  set  out  b 
further  input 
incorporation  o 


emp  oyers 


Proposed  part  [191 5 
require  that  emp 
their  employees 
of  the  pertinent 
(proposed  §191, 
shipyard  mainte 


UMI 


subpart  I  would 
select  PPE  for 
}ased  on  an  assessment 
vorkplace  hazards 
152(b))  For  example, 
lance  workers,  in 


general,  are  required  to  wear  hard  hats, 
safety  glasses  and  safety  shoes. 
Maintenance  workers  who  are  exposed 
to  airborne  concentrations  of  asbestos 
that  exceed  the  PELs.  are  also  required 
to  wear  full-body  clothing,  gloves  and 
foot  coverings. 

The  proposed  provision  did  not 
specifically  address  documentation  of 
the  hazard  assessment.  Therevised  PPE 
standard  for  general  industry  requires 
that  affected  employers  verify  that  they 
have  assessed  workplace  hazards 
through  a  written  certification.  As 
discussed  in  the  July  J5, 1994  notice,  the 
Agency  has  been  considering  whether  it 
would  be  appropriate  to  require  written 
certification  of  hazard  assessments  in 
shipyards,  as  well 

One  commentor  (Ex  9-2)  said  that 
such  a  certification  provision  required 
the  approval  of  the  Office  of 
Management  and  Budget  (OMB), 
pursuant  to  the  Paperwork  Reduction 
Act  and  the  implementing  regulations. 
Other  comments  (Exs.  9-3,  9-7,  9-8  and 
9-10)  stated  that  OSHA  should  take  a 
performance-oriented  approach  to 
documentation  of  hazard  assessments, 
instead  of  adopting  the  general  industry 
written  certification  requirement  In 
particular,  a  commentor  (Ex.  9-7)  stated 
"certification  of  hazard  assessment 
requirements  should  be  based  on 
employees'  duties  that  tend  to  be 
constant  rather  than  on  the  shipyard 
work  place  that  is  neither  fixed,  nor 
constant,  nor  readily  quantifiable  like 
woric  places  in  all  other  industries." 

In  addition,  one  commentor  (Ex.  9- 
11)  stated  that  hazard  certification  is 
unnecessary,  because  that  company  has 
"a  good  hazard  assessment  program  that 
addresses  PPE.  A  properly  trained 
Compliance  Officer  can  make  a  fair 
determination  concerning  PPE." 

Those  commentors  indicated  that 
requiring  hazard  assessments  for  each 
job,  if  followed  literally,  would  create 
considerable  costs  for  shipyard 
employers,  without  increasing  employee 
safety  Those  commentors  also  stated 
that  requiring  employers  to  certify  their 
hazard  assessment  activities  would 
increase  shipyard  operational  costs  and 
paperwork  biirdens,  with  no  safety 
benefit. 

Based  on  those  comments.  OSHA 
requests  input  regarding  the 
appropriateness  of  a  documentation 
requirement,  the  maimer  in  which 
shipyards  currently  docimient  their 
ha»ird  assessments,  and  suggested 
language  for  a  verification  requirement 
that  would  address  concerns  specific  to 
shipyard  employment  In  particular,  the 
Agency  solicits  information  regarding 
hazard  assessment  programs  currently 
in  use  in  shipyards  and  experience 


ctracenuogtfae  fl&etivwMasof  such 
programs. 

In  addition,  tiie  Agency  is  considciiiig 
the  ext^t  to  which  current  hazard 
assessments  perfinmed  by  trade  or 
occupation  profvide  the  necessary 
infonnatjim  for  selection  of  afqpccqpriate 
PPE.  The  folloMdng  are  examples  of 
typical  trade-based  hazard  assessment 
formats  that  OSHA  may  cmisider  to  be 
acceptable: 

Example  1:  Wrider 

Based  on  an  assessment  of  the 
workplace  hazards  to  wfaidi  welders  are 
exposed,  tfaeequipuHnit  listed  below  is 
the  basic  pre  required  for  tlHs 
occupatian.  This  does  not  take  into 
account  a  jobfacation  in  wlndi 
additianal  ite  may  be  lequiied  such  as 
where  dlie  welder  wtnks  foam  an 
elevated  platfionn  without  goard  rails.  In 
this  sitnatian  die  welder  most  wear  the 
proper  fiill  protection  equipment,  sudi 
as  a  body  honess. 
—Hard  hat 

—Welding  Shiehl  (F^Ke) 
— Wddine  Gloves 
—Safety  Glasses 


—Welding  Sleeves  (welding  in  the 

overhead  position) 
(Signed  and  dated) 

Example  2:  Yard  MaintenaBce  Worker 

Based  on  an  assessment  of  the 
woricplace  hazards  to  which  dbipyard 
maintenanos  wofhos  are  exposed,  the 
equipmeitt  listed  bekwr  is  die  basic  PI^ 
required  for  this  occupation.  Where 
maintenance  wodurs  are  exposed  to 
other  hazards,  such  as  asbestos  exposui« 
where  the  insulation  on  a  pipe  is  being 
repaired,  the  maintoiance  worker  must 
be  {Hovided  with  the  api»o{Kiate 
supplemental  PPE  (requironaits  for 
asbestos  PPE  are  set  out  in  §  1915.1001). 
—Hard  Hat 
— Safety  Glasses 
—Worit  Gloves 
— Safety  Shoes 
(Signed  and  dated) 

hsue  2 — CertifkatJon  of  Training  and 
Training  ElemerOs 

Proposed  §  1915.152(dJ  requii«d  that 
employees  be  trained  in  the  proper  xise 
of  their  personal  protective  equipment. 
The  proposal  did  not  address 
certification  of  training  nor  c&d  it 
address  specific  training  elements.  The 
revised  PPE  standvd  for  general 
industry  requires  employees  to  be 
trained  and  retrained,  as  necessary,  in  at 
least  the  following: 
When  WE  is  necessary; 
What  PPE  is  BBcesaaty; 
How  to  properly  don.  doff,  adjust,  and 

wear  PPE; 


The  limitations  of  the  PTO;  i , 

Useful  hfe  and  di^xMal  of  the  PPE 

This  training  may  be  provided  in  a 
variety  of  ways,  such  as  tfannigh  toed 
box  training  or  at  safety  maetin^.  Once 
this  tFBiniiig  has  bera  comideled. 
§  1910.132(5(4)  requires  empl<qrers  to 
verify  through  a  written  certification 
that  each- affected  emplojree  has 
received  and  understood  the  required 
training.  This  certification  requirement 
may  be  satisfied  throttgh  a  training  log 
or  other  doamient  that  the  employer 
has  already  been  using  to  keep  trade  of 
its  training  activities.  For  compliance 
piuposes,  a  record  which  {xovides  the 
names  of  the  employees  who  have 
successfully  completed  the  *»»i»>mg.  the 
date  of  the  training,  the  type  of 
ceitificatioD  (that  is,  completion  of  PPE 
training),  and  the  s^nature  of  a 
supervisor  or  trainer  would  be 
sufficient.  OSHA  solicits  additional 
information  concerning  whether  it  is 
appropriate  to  clarify  the  requirements 
of  pn^tosed  §  1915.152(d)  ^ 
incorporating  the  above-noted  training 
elements  and  whether  the  Agency 
should  add  a  new  requiremrat  for 
written  certification  of  training. 

In  response  to  the  notice  of  ret^wnii^ 
OSHA  received  comments  (Exa.  %-%,  »- 
8  and  9-9)  which  stated  that  training 
can  be  satisfied  during  new  employee 
orientation.  Another  commentor  (Ex.  9- 
7)  supported  OSHA's  intent  for  general 
requirements  for  training.  The 
commraitor  also  beheved  that 
"docuraentaticxi  of  all  training  should 
be  in  the  form  of  training  logs,  whidi 
would  be  the  equivalent  of  "written 
certification"  to  avoid  die  non-value 
added  redundance  of  record  keeimig." 
In  addition,  a  commoitor  (Ex.  9-9) 
stated  diat  most  shipyards  are  already 
cranplying  with  the  OSHA  PPE  training 
standard  undo-  consideration.  Most  of 
the  shipyards  that  responded  to  the 
notice  of  re<^)ening  stated  that  they 
already  have  a  written  certification 
program  and  a  new  hire  training 
program  in  effect.  One  commentor  (Eic. 
9-11)  stated  that  requiring  employers  to 
certify  their  training  activities  would 
increase  shipyard  operational  costs  and 
paperwork  burdens,  with  no  safely 
benefit. 

Issue  3— Body  Behs  and  Body  Harnesses 

Pn>po8ed  part  1915  subpart  I  would 
allow  the  use  of  personal  fall  arrest 
systems  with  either  body  behs  or  body 
harnesses,,  but  would  limit  the  impact 
load  allowed  for  body  belts  to  one-half 
of  that  allowed  for  body  ham^^^  (goo 
pounds  as  opposed  to  1800  pound^. 
The  July  6, 1994  notice  stated  that 
OSHA  was  considering  whether  the  part 
1915  subpart  I  final  rule  riiould  bar  the 


use  of  body  belts  far  feU  pratection. 
Soma  omimentms  (&cs.  9-1. 9-3. 9-7 
and  9-8)  suggested  diat  there  is  no  bwis 
for  barring  the  use  of  body  behs  for  fell 
arrest  and  that  the  load  limits  set  in  the 
proposed  rule  were  appropriate.  In 
particular,  the  South  Tide«*at» 
Assodation  of  Ship  Repairers  and 
Newport  News  Shipbuilding  (Exs.  9-3 
and  9-11)  stated  that  requiring 
employers  to  dispose  of  body  belts  aid 
to  purdiase  body  harnesses  would 
impose  unreasonaUe  finandal  burdens. 
Those  commentws  also  stated  that  a 
review  of  their  records  showed  no 
iBjuries  tiiat  would  have  been  prevented 
by  having  employees  wear  botfy 
harnesses  instead  of  body  bdts;  that 
belts  had  greater  ease  of  use;  and  that 
the  cost  of  harnesses  was  approximately 
double  that  of  body  belts.  On  the  other 
hand.  Tampa  Shipyard  (Ex  9-«). 
Atlantic  Marine  (&l  9-9),  and  Genoal 
Dynamics  (Ex.  9-10)  stated  Uiat  diey 
already  employ  body  harnesses  in  their 
personal  fell  arrest  systems.  Tampa 
Shipyards  and  Atlantic  Marine  stated 
that  the  use  of  body  harnesses  was  coM 
effective,  even  though  harnesses  <<nilr{ 
cost  twice  as  much  as  body  behs. 
because  the  additional  safety  fectoi 
provided  by  harnesses  was  worth  thh 
investment.  In  addition.  General 
Dynamics  (Ex  9-10)  stated  that  its 
systems  already  comply  with  the 
general  industry  criteria. 

Subsequently,  OSHA  promulgated  a 
revised  fell  protection  standard  fw 
construction,  part  1926  subpart  M  (59 
FR  40672,  August  9. 1994),  which 
prohibits  the  use  of  body  biehs  in 
personal  fall  arrest  sjrstems  after 
December  31, 1997.  After  that  time, 
construction  employees  may  use  body 
belts  only  with  positioning  device 
systems.  The  Agency  has  found,  as 
follows: 

The  evidence  in  the  record  clearly 
demonstrates  that  employees  who  fell  while 
wearing  a  body  belt  are  not  afforded  the  level 
of  protection  they  would  be  if  the  foil 
occurred  while  the  employee  was  wearing  a 
full  body  harness.  In  addition.  |a  commentor) 
presented  evidence  of  injuries  resulting  from 
the  use  of  body  belts.  The  best  available 
evidence  the  Agency  has  at  this  time 
indicates  that  the  Agency  should  ban  the  use 
of  body  belts  alter  a  reasonable  period.  This 
will  allow  employers  to  phase  out  their 
existing  inventory. 

OSHA  seeks  input  regarding  the 
extent  to  which  a  phased  in  ban  on  the 
use  of  body  belts  in  personal  fall  arrest 
systems  would  be  appropriate  for 
shipyard  employment  Please  provide 
information  aa  the  useful  life  of  body 
belts  currently  in  use  or  on  the  market, 
the  impact  loads  imposed  on  employees 
who  fell  while  wearing  such  body  belts, 
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the  cost  of  the  body  belts  and  body 
harnesses  that  are  currently  available, 
along  with  other  data  which  would  help 
OSHA  address  this  issue 

Public  Participation 

Public  Meeting 

OSHA  has  scheduled  a  public 
meeting  in  the  Frances  Perkins 
Building,  US.  Department  of  Labor, 
Conference  Room  N-3437  (A  and  B), 
200  Constitution  Avenue.  NW  , 
Washington.  IXI.  on  Januarj-  25, 1995  to 
provide  an  informal  forum  in  which 
interested  persons  can  present  oral  and 
written  comments  and  information 
n^garding  issues  raised  in  the  July  6, 
1994  notice  of  reopening. 

The  meeting  will  begin  at  9  a.m  The 
presiding  officer,  who  will  be  a 
representative  of  OSHA's  Directorate  of 
Safety  Standards  Programs,  will  have 
the  necessary  authority  to  regulate  the 
conduct  of  the  meeting. 

OSHA  requests  that  any  person 
wishing  to  make  oral  presentations 
notify  OSHA  in  advance  The  notice 
should  identify  the  person  and 
organization,  the  amount  of  time  needed 
for  oral  presentation,  the  subject  matter, 
and  a  brief  summary  of  the  intended 
oral  presentation.  All  persons  giving 
written  advance  notice  will  have  time 
reserved  for  their  oral  presentations 

Persons  who  wish  to  make  oral 
presentations,  but  who  have  not  notified 
OSHA  of  their  intention  to  appear,  may 
ask  for  an  opportunity  to  speak  at  the 
time  of  the  meeting.  While  the  Agency 
will  attempt  to  accommodate  "walk-on" 
participants,  priority  will  be  given  to 
those  who  submitted  timely  notices  of 
intention  to  appear 

All  persons  desiring  to  participate  in 
the  public  meeting  must  Rle  a  notice  of 
intention  to  appear  postmarked  bv 
January  11. 1995.  addressed  to  Ms. 
.•\udrey  K.  B«st.  Directorate  of  Safety 
Standards  Programs,  Room  N3609,  U.S 
Department  of  Labor.  Occupational 
Safety  and  Health  Administration,  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210. 

All  written  submissions  must  be 
received  by  OSHA  no  later  than  the  date 
of  the  public  meeting,  Januar>'  25. 1995 
A  subsequent  period  for  the  submission 
of  additional  written  materials  may  be 
set  at  the  public  meeting,  at  the 
discretion  of  the  presiding  officer.  The 
materials  submitted  will  be  available  for 
inspection  and  copying  at  the  above 
address.  All  written  and  oral 
submissions,  andother  information 
gathered  by  the  Agency,  will  be 
considered  in  any  action  taken 


Authority  and  S  ignaturc 

This  documei  t  was  prepared  imder 
oseph  A.  Dear. 
Assistant  Secret  iry  of  Labor  for 
Occupational  Sifety  and  Health,  U.S 
Department  of  iJabor.  200  Constitution 
Avenue,  NW.,  VTashington,  DC  20210.  It 
is  issued  under  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.fess).  sectioh  41  of  the 
Longshore  and  1  larbor  Workers' 
Compensation  J  ct  (33  U.S.C.  941), 
Secretary  of  Lah  ar's  Order  No.  1-90  (55 
FR  9033).  and  2  >  CFR  part  1911 

Signed  at  Wash  ngton.  DC.  this  7th  day  of 
December  1994 

Joseph  A.  Dear, 

Assistant  SecretaAr 
(PR  Doc  94-3051 
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ths 


and  procediires  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.s  t.  January  12, 
1995.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  January  9. 1995.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m.,  cs.t.  on 
December  28. 1994 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Michael 
C.  Wolfrom  at  the  address  listed  below 
Copies  of  the  Missouri  AML  Plan,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Kansas  City  Field 
Office. 

Michael  C.  Wolfrom,  Acting  Director, 
Kansas  City  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  934  Wyandotte,  Room 
500.  Kansas  City.  MO  64105, 
Telephone:  (816)  374-6405. 

Missouri  Department  of  Natural 
Resouirces.  Land  Reclamation 
Program.  205  Jefferson  Street.  P.O.  . 
Box  176.  Jefferson  City.  MO  65102, 
Telephone:  (314)  751-4041     - 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  C.  Wolfrom,  telephone:  (816) 

374-6405 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Title  IV  of  SMCRA  established  an 
Abandoned  Mine  Land  Reclamation 
(AMLR)  program  for  the  purposes  of 
reclaiming  and  restoring  lands  and 
water  resources  adversely  affected  by 
past  mining.  This  program  is  funded  by 
a  reclamation  fee  imposed  upon  the 
production  of  coal.  As  enacted  in  1977 
lands  and  waters  eligible  for 
reclamation  were  those  that  were  mined 
or  affected  by  mining  and  abandoned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3, 1977,  and  for  which 
there  was  no  continuing  reclamation 
responsibility  under  State  or  Federal 
law  The  AML  Reclamation  Act  of  1990 
(Pub.  L.  101-508,  Title  VI,  Subtitle  A, 
NdV.  5, 1990,  effective  Oct.  1, 1991) 
amended  SMCRA,  30  U.S.C.  1231  et  seq 
to  provide  changes  in  the  eligibility  of 
project  sites  for  AML  expenditures.  The 
Secretary  adopted  AML  regulations  (59 
FR  28136.  May  31, 1994)  at  30  CFR 
Subchapter  R,  Parts  795, 870, 872, 873, 
874, 875, 876,  and  886  to  implement 
this  act.  Title  IV  of  SMCRA  now 
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provides  for  reclamation  of  certain  mine 
sites  where  the  mining  occurred  after 
August  3, 1977  These  include  interim 
program  sites  where  bond  forfeiture 
proceeds  were  insufficient  for  adequate 
reclamation'and  sites  affected  any  time 
between  August  4, 1977,  and  November 
5. 1990,  for  which  there  were 
insufficient  funds  for  adequate 
reclamation  due  to  the  insolvencv  of  the 
bond  surety.  Title  IV  provides  that  a 
State  with  an  approv^  AMLR  program 
has  the  responsibility  and  primary 
authority  to  implement  the  program. 

rhe  Secretary  of  the  Interior  approved 
the  Missouri  AMLR  Plan  on  January  29, 
1982.  Information  pertinent  to  the 
general  backgroimd  of  the  Missouri 
AMLR  Plan  submission,  as  well  as  the 
Secretary's  findings  and  the  disposition 
of  comments  can  be  found  in  the 
January  29, 1982,  Federal  Register  (47 
FR  4253).  Subsequent  actions 
concerning  Missouri's  AMLR  Plan  and 
Plan  amendments  can  be  found  at  30 
CFR  925.25.  . 

The  Secretarv  adopted  regulations  at 
30  CFR  Part  884  that  specify  the  content 
requirements  of  a  State  reclamation  plan 
and  the  criteria  for  plan  approval.  The 
regulations  provide  that  a  State  may 
submit  to  the  Director  proposed 
amendments  or  revisions  to  the 
approved  reclamation  plan.  If  the 
amendments  or  revisions  change  the 
scope  of  major  policies  followed  by  the 
State  in  the  conduct  of  its  reclamation 
program,  the  Director  must  follow  the 
procedures  set  out  in  30  CFR  884.14  in 
approving  and  disapproving  an 
amendment  or  revision. 

n.  Proposed  Amendment 

By  letter  dated  November  29, 1994, 
(Administrative  Record  No.  AML-MO- 
89)  Missouri  submitted  a  proposed 
amendment  to  its  AML  Plan  pursuant  to 
SMCRA.  Missouri  submitted  the 
proposed  amendment  in  response  to  a 
letter  from  OSM  dated  September  26, 
1994  (Administrative  Record  No.  AML- 
MO-88),  in  accordance  with  30  CFR 
884.15(b)  concerning  revisions  to  the 
AML  regulations  at  30  CFR  Chapter  VII, 
Subchapter  R  (59  FR  28136,  May  31. 
1994). 

Missouri  proposes  to  amend  its 
statutes  at  RSMo  Section  444.810, 
Powers  of  Commission-abandoned  mine 
reclamation  fimd  created,  purpose  as 
well  as  RSMo  Section  444.915, 
Abandoned  mine  reclamation  fund- 
deposits  and  expenditures.  Missouri 
proposes  to  amend  its  regulations  at  10 
CSR  40-9.020  (1)  and  (3),  Reclamation- 
General  Requirements.  Missouri 
proposes  to  amend  its  AML  Plan  at 
Section  884.13(c)(2).  project  ranking  and 
selection  procedures  and  Section 


684.13(d)(3),.purchasing  and 
procurement 

(1)  10  CSR  40-9.020(1)  (D)  and  (E)  and 
(3)  General  Requirements 

The  addition  of  subsections  (D)  and 
(E)  make  additional  lands  eligible  for 
reclamation  activities  where  the  coal 
mining  site  was  left:  (l)  either 
unreclaimed  or  inadequately  reclaimed 
betw^n  August  4, 1977.  and  November 
21, 1980,  where  funds  or  other  financial 
guarantees  are  not  sufficient  to  provide 
or  adequate  reclamation  or  abatement  at 
the  site;  (2)  either  unreclaimed  or 
inadequately  reclaimed  between  August 
4,  1977,  and  November  5, 1990.  and  the 
surety  of  such  mining  operator  became 
insolvent  during  such  period,  and  as  of 
November  5. 1990,  remaining  funds  or 
other  financial  guarantees  are  not 
sufficient  to  provide  for  adequate 
reclamation  or  abatement  at  the  site;  (3) 
the  site  meets  priority  objectives  stated 
in  subsections  (4)  (A)  and  (B)  of  this 
rule.  Priority  will  be  given  to  those  sites 
which  are  in  the  immediate  vicinity  of 
a  residential  area  or  which  have  an 
adverse  economic  impact  upon  a 
community;  and  (4)  monies  available 
bom  sources  outside  the  fund  or  which 
are  ultimately  recovered  from 
responsible  parties  involving  lands 
eligible  pursuant  to  (1)(D)  of  this  rule, 
shall  either  be  used  to  offset  the  cost  of 
the  reclamation  or  transferred  to  the 
fund  if  not  required  for  further 
reclamation  activities  at  the  permitted 
site  The  definition  of  left  and 
abandoned  in  either  an  unreclaimed  or 
inadequately  reclaimed  condition  is 
revised  to  be  consistent  with  these 
changes. 

(2)  Section  884  13(c)(2)  Project  Ranking 
and  Selection  Procedures 

The  AMLR  Plan  is  revised  to  require 
the  submittal  of  the  Abandoned  Mine 
Land  Problem  Area  Description  Form 
(OSM  76).  This  form  will  be  utiUzed  in 
identifying  problem  area  priorities  and 
submitted  to  OSM  upon  project 
completion  to  report  actual  reclamation 
accomplishments. 

The  AMLR  Plan  is  revised  to  ensure 
that  certain  interim  sites  and  insolvent 
surety  sites  mined  after  August  3, 1977, 
may  be  eligible  for  AML  funding. 
Additional  ineUgible  sites  would 
include  sites  and  areas  designated  for 
remedial  action  pursuant  to  the 
Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978  (42  U.S  C.  7901  et 
seq.)  or  that  have  been  listed  for 
remedial  action  pursuant  to  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  of  1980  (42  U  S  C  9601  et  seq.) 


(3)  Section  884.13(d)(3),  Purchasing  and 
Procurement 

Missouri  is  adding  provisions  that 
restrict  the  eligibility  of  bidders  and 
their  subcontractors  on  AML  contracts 
(1)  to  any  bidder  or  equipment  supplier 
whdse  firm  or  affiliate  is  not  listed  in 
the  General  Services  Administration 
publication  entitled  Lists  of  Parties 
Excluded  fit)m  Federal  Procurement  or 
Nonprocurement  Programs;  and  (2) 
must  be  ehgible  to  receive  a  permit  or 
conditional  permit  to  conduct  surface 
coal  mining  operations  as  confirmed  by 
OSM's  AppUcant/Violator  System. 

Missouri  also  adds  a  provision  that 
AML  State  Share  funds  may  be 
requested  annually  for  the  Future 
Reclamation  Set-Aside  Program.  The 
funds  would  only  be  utihzed  to 
accomphsh  the  purposes  of  P.L.  95-87 
and  only  withdrawn  after  September  30 
1995  A  separate  accounting  system 
would  be  utilized  for  these  hinds. 

(4)  RSMo  444.810.2-8  Joint  Committee 
on  Administrative  Rules 

Missouri  requires  that  any  rules 
promulgated  under  the  authority  of  the 
Land  Reclamation  Commission  shall  not 
become  effiective  imtil  it  has  been 
approved  by  the  joint  committee  on 
administrative  rules.  Missouri  adds 
these  subsections  to  provide  the 
procedures  necessary  for  this  review 
and  approval  process. 

(5)  RSMo  444.915.2(4),  AML 
Reclamation  Fund  Expenditures 

Missouri  eliminates  as  a  priority, 
expenditures  for  research  and 
demonstration  projects  relating  to  the 
development  of  surface  mining 
reclamation  and  water  quality  control 
program  methods  and  techniques. 

(6)  RSMo  444  915.3,  AML  Reclamation 
Fund  Eligibility 

Missouri  revises  this  subsection  to 
require  that  AML  fund  monies  may  be 
used  if  there  is  no  continuing 
reclamation  responsibihty  under  State 
or  Federal  laws  for  lands  or  water 
Ehgibihty  is  defined  in  one  of  three 
ways:  (1)  as  lands  and  water  affected  by 
coal  mining,  wastebanks,  coal 
processing  or  other  coal  mining 
processes  and  abandoned  or  left  in  an 
inadequate  reclamation  status  prior  to 
September  28. 1979;  (2)  A  finding  must 
be  made  that  the  mining  operation 
occtured  between  August  4, 1977,  and 
November  21. 1980,  and  that  available 
funds  are  insufficient  for  adequate 
reclamation  or  abatement;  or  (3)  A 
finding  may  also  be  made  that  the 
mining  operation  occurred  between 
August  4, 1977,  and  October  1. 1991 
and  that  the  surety  became  insolvent 
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during  that  period  and  diat  available 
funds  are  not  sufficient  for  adequate 
reclamaliaa  or  abatement 

nt  Pabttc  raimswt  Procaduras 

In  accordance  witb  the  provisioos  of 
30  CFR  884.14.  dSM  is  seeking 
comments  on  wfaetber  the  proposed 
amendment  satisfies  die  applicsble 
program  approval  criteria  of  30  CFR 
884.14  for  the  approval  of  redamatioa 
plan  amendments.  If  the  smendment  is 
deemed  adequate,  it  will  become  part  of 
die  Missouri  AMLR  Plan. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  (woposed  in 
this  rulemaking,  and  include 
e}q>lanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Kansas  Qty 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  oi 
included  in  the  administrative  record. 

Public  fiisaring 

Persons  willing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTMEH 
MFOMIA'nON  OONTACT  by  4:00  p.m.,  c.s.t 
Decembei  28. 1904.  The  location  and 
time  of  the  hesring  will  be  aiianged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearins  will  not  be  held 

Any  disabled  individual  who  has  a 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  tmder  FOR  RJimCR 
MCOnMATKM  CONTACT. 

Filing  of  a  written  statement  et  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  ¥mtten  statements  in  - 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  approoriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  sdieduled.  Tlie  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  vmo  wish  to  testify  have  been 
heard 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  heering,  a 
public  meeting,  rather  than  a  public 
hearing,  may  he  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 


discuss  the  pro| 

requests 

listed  under 

CONTACT.  All 

open  to  the  p 

notices  c^ 

locations  listed  i 

written 

be  made  a  part 

record 

IV.  PvocaduFal  ] 

Compliance  Wi^ 
Environmental  i 


[  amendment  may 
I  at  the  (XM  office 


iwillbe 
:  and,  if  possible, 
I  will  be  pasted  at  die. 
iderA00nC8SES.A 
of  each  meeting  will 
f  the  administrative 


iirtioiis 


t  the  National 
licyAct 


No  environm^tal  impact  statement  is 
required  for  this)  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mini  >  land  reclamation  plans 
and  revisions  th  treof  are  categoriculy 
excluded  from  c  ompliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  tl^e  Interior  (516  DM  6. 
appendix  8.  parfgraph  8.46(29)). 

Compliance  WiA  Executive  Ordw  No. 
12291 

On  July  12. 1«4.  die  Office  of 
Management  ana  Budget  {QMB)  granted 
OSM  an  exempt  on.frmn  sections  3, 4, 
7,  and  8  of  Exec  ttive  Order  12291  for 
actions  related  t  >  approval  or 
conditional  app  oval  of  State  regulatory 
programs,  actioi  s.  and  program 


tfore,  preparation  of 
Analysis  is  not 
regulatory  review  is 


the  Regulatory 


amendments, 
a  Regulatory  Im 
necessary  and  ~ 
not  reqnked. 

Compliance  Wii 
Flexibility  Act 

The  Departm^t  of  the  Interior  has 
determined  thatlthis  rule  will  not  have 
a  significant  ecofiomic  effect  on  a 
T  of  small  entities 
itory  Flexibility  Act  (5 
f.).  The  State  sulHnittal. 
of  this  nde,  is  based 
Federal  regulations  for 
Ic  analysis  was 

[cation  made  that     , 
would  not  bave  a 
significant  econamic  effect  upon  a 
substantial  number -of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  Implemented  by  the 
State.  In  maldngjthe  determination  as  to 
whether  this  rule  would  have  a 
significant  ecooemic  impact,  the 
Department  reliid  upon  the  data  and 
assumptions  tot  the  counterpart  Federal 
regulations. 

Compliance  IVftfi  Executive  Order 
12778 

eht( 


substantial  n 
under  the  R 
U.S.C.  601  et 
which  is  the  sul 
upon  coiml 
which  an  econo: 
prepared  and 
such  regulation 


The  Departmi 
conducted  the 
section  2  of  Exe<hitive 


of  the  Interior  has 
r^ews  required  by 

Order  12778  and 


has  determined  that,  to  the  extent 
allowed  by  law.  dds  rule  meets  the 
applicdile  standards  of  subsections  (a) 
and  (b)  of  that  sectiflii.  However,  these 
standuds  are  not  qiplicAle  to  the 
actual  langiiagB  of  State  regulatory 
programs  and  program  a^n^m^mftnts 
since  each  sudi  progiam  is  drafted  and  ' 
promulgated  by  a  specific  State,  not  l^ 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C  1253  and  1255)  and 
30  CFR  730.11.  732.15.  and 
732.17(h)(10).  decisions  on  proposed 
State  r^idatory  pro-ams  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  d^ennination 
of  whether  the  submittal  is  ctmsistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  wriiethM  the 
requirements  of  30  CFR  Parts  730. 731. 
and  732  have  been  met 

Compliance  WiA  the  Papenmtk 
Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Mui^ement  and  Budget  under  the    - 
Paperwori^  Reduction  Act.  44  USXL 
3507  et  seq. 

List  of  Subjects  in  90  CFR  Put  916 

Intergovernmental  relaticms.  Surfece 
mining.  Underground  mining 

Dated:  DecendNr  5. 1994. 
ChariaaE.! 


Acting  Astistaat  Dmctor.  Western  Support 
Csnter 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD06-84-032]  . 
RIN2115-AE47 

Drawbridge  Operation  Regulation; 
Lafdurcha  Bayou,  LA 

agency:  Coast  Guard.  DOT 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  Greater 
Lafourche  Port  Commission,  the  Coast 
Guard  is  considering  a  change  to  the 
regulation  governing  the  operation  of 
the  following  two  drawbridges  across 
Lafourche  Bayou,  in  Lafourdie  Parish, 
Louisiana: 

The  State  Route  1  (Galliano-Tarpon) 
vertical  lift  span  brid^,  mile  30.6  at 
Cutoff.  Louisiana;  and 

The  Stete  Route  1  (Cote  Blanche) 
pontoon  bridge,  mile  33.9  at  Cutoff. 
Louisiana. 


The  proposed  regulation  would 
require  that  the  bridges  open  xm  signal; 
except  that  from  2  to  3  p.m.  and  from 
4:30  to  5:30  p.m..  Monday  throiigh 
Friday,  other  than  Federal  holidays,  the 
bridges  would  be  permitted  to  remain 
closed  to  navigation  for  the 
imintemipted  crossing  of  peak 
vehicular  and  school  bus  traffic 

Presently,  the  draws  of  the  bridges  are 
required  to  open  on  signal  at  all  times. 

This  action  would  relieve  traffic 
congestion  on  the  bridges  during  these 
periods  and  permit  the  timely  return  of 
school  children  to  their  homes  Mdiile 
still  providing  for  the  reasonable  needs 
of  navigation. 

DATES:  Comments  must  be  received  on 
or  before  February  13. 1995. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Eighth  Coast 
,   Guard  District,  501  Magazine  Street. 
New  Orleans,  Louisiana  70130-3396,  or 
may  be  delivered  to  Room  1313  at  the 
same  address  between  8  a.m.  and  3 
p.m.,  Monday  throu^  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (504)  589-2965. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Wachter.  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Commento 

Interested  parties  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  wgtten  views,  comments, 
or  argimients.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  this  proposal. 
Persons  desiring  aclaiowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Eighth  Coast 
Guard  District  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  LT  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

The  Commander,  Eighth  Coast  Guard 
EHstrict,  will  evaluate  all 
communioatioRs  received  and 
determine  a  course  of  final  action  on 
this  proposal.  The  proposed  regulation 
may  be  changed  in  the  fight  of 
comments  received. 


Drafting  lafonnation 

The  draften  of  this  regulation  are  Mr. 
John  Wachter,  project  officer,  and  LT 
Elisa  HoUahd,  project  attorney. 

Background  and  Purpose 

The  Greater  Lafourche  Port 
Commission  has  requested  the 
regulation  because  vehicular  traffic 
crossing  the  bridges  during  the 
proposed  closure  periods  has  increased 
dramatically  during  recent  years  and 
school  children  are  delayed  from 
returning  home  from  their  classes  in  a 
timely  manner.  The  new  proposed 
regulation  would  allow  for  the  bee  flow 
of  vehicular  traffic,  while  still  serving 
the  reasonable  needs  of  navigational 
interest. 

Discussion  of  Proposed  Rules 

The  Galliano  "Tarpon"  bridge  is  a 
vertical  lift  span  structure.  Navigational 
clearances  provided  by  the  bridge  are 
3.0  feet  vertical  above  mean  high  water 
in  the  closed  to  navigation  position  and 
73  feet  above  mean  high  water  in  the 
open  to  navigation  position.  Horizontal 
clearance  is  80.0  feet.  Navigation  on  the 
waterway  consists  of  tugs  with  tows, 
fishing  vessels,  occasional  small  oil 
field  work  boats  and  recreational  craft. 
Date  provided  by  the  Greater  Lafourche 
Port  Commission  show  that  from  August 
1993  through  August  1994,  the  number 
of  vessels  that  passed  the  bridge  totaled 
1 141  for  the  year.  This  breaks  down  to 
about  95  vessels  per  month  or  3.1 
vessels  per  24-hour  period.  Vehicular 
traffic  that  passes  over  the  bridge  during 
the  proposed  closure  period  bom  2  p.m. 
to  3  p.m.  averages  about  750  vehicles 
including  4  school  busses.  An 
additional  4  school  busses  cross  the 
bridge  between  3  p.m.  and  3:15  p.m. 
and  these  busses  will  be  able  to  adjust 
their  schedule  to  arrange  to  cross  the 
bridge  during  the  2  p.m.  to  3  p.m. 
closure.  Vehicular  traffic  that  crosses 
the  bridge  during  the  proposed  closure 
period  of  4:30  p.m.  to  5:30  p.m.  averages 
approximately  780. 

The  Cote  Blanche  bridge  is  a  pontoon 
bridge.  There  is  no  vertical  clearance  in 
the  closed  to  navigation  position  and 
unlimited  clearance  in  the  open  to 
navigation  position.  The  same  type  of 
navigation  that  passes  the  Galliano 
"Tarpon"  bridge,  also  passes  the  Cote 
Blanche  bridge.  The  average  vessel 
passage  per  24  hour  period  is  3.1. 
Vehicular  traffic  that  passes  over  the 
Cote  Blanche  Bridge  during  the 
proposed  closure  period  from  2  p.m.  to 
3  p.m.  average  about  380,  including  3 
school  busses.  An  additional  10  school 
busses  cross  the  bridge  between  3  p.m. 
and  3:15  p.m.  and  these  busses  will  be 


able  to  adjust  their  schedule  to  cross 
during  the  2  pjn.  to  3  p.m.  closure. 
Vehicular  traffic  that  crosses  the  bridge 
during  the  proposed  closure  period  of 
4:30  p.m.  to  5:30  pan.  averages 
approximately  485. 

Regulatory  EvalnatioB 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  poUcies  and  procedures  of 
the  Department  of  Transportetion  (DOT) 
(44  FR  11040;  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  poUcies  and  procedures  of 
DOT  is  imnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  aa  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Since  the  propolSed  rule  also 
considers  the  needs  of  local  commercial 
fishing  vessels,  the  economic  impact  is 
expected  to  be  minimal.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collectidn- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  etseq.). 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 


UMI 


and  concluded  that  under  paragraph 
2.B.2.  of  Commandant  InstruptUm 
M16475.1B.  this  proposal  is 
cateqgorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Snbjacts  In  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  Part  117  of  Title  33,  Code  of 
Federal  itegulations,  as  follows: 

PART  117--DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authgrttjr:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.06-l(g). 

2.  In  section  117.465  paragraphs  (a) 
through  (e)  are  redesignated  as  (b) 
through  ({)  and  a  new  paragraph  (a)  is 
added  to  read  as  follows: 

f  117.465   LaFourclM  Bayou. 

(a)  The  draws  of  the  SRI  bridge,  mile 
30.6  and  the  SRI  brid^p,  mile  33.9,  both 
near  Cutoff,  shall  open  on  signal;  except 
that,  from  2  p.m.  to  3  p.m.  and  frtnn  4:30 
p.m.  to  5:30  p.m.  Monday  through 
Friday  except  Federal  holidays,  the 
draws  need  not  be  opened  for  the 
passage  of  vessels. 

Dated:  Novvmber  7. 1994. 

R.C  North.  ••* 

BaarAdmira].  U.S.  Coast  Guard  Commander. 
Eighth  Coast  Guard  District. 

[PR  Doc.  94-30583  Filed  12-12-94;  8:45  am) 
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ENYIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

tMT22-1-e3Wb.  MT»-3-6561b.  4 11113-2- 
66fi0b:  FRL-611S-4] 

Clean  Air  Act  Approval  and 
Promulgation  of  Stata  Implamentation 
Plan  for  Montana;  Missoula;  PM.o  and 
CO  Conlingoncy  Measures  and  Local 
Regulations;  Disapproval  of  Missoula 
Variance  Provision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


summary:  EPA  proposes  to  approve  the 
State  implementation  plan  (SIP) 
revisions  submitted  by  the  State  of 
Montana  with  a  letter  dated  March  2. 


this  submittal  sati< 
commitments  mac 
previous  PMio  SI 
completion  of  thoa 


1994.  This  submit  al  addresses  the 
Federal  Clean  Air  \ct  requirement  to 
submit  contingenc  f  measures  for  both 
particulate  matter  ^th  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometera  (P  4io)  and  for  carixm 
monoxide  (CO)  foi  the  areas  in  Missoula 
designated  as  noni  ttainment  for  the 
PMio  and  CO  Natii  inal  Ambient  Air 
Quality  Standards  ](NAAQS).  Further, 
Ses  several 
I  by  the  State  in  a 
submittal.  Due  to  the 
t  commitments.  EPA 
is  proposing  to  apf  rove  the  related  rules 
of  the  Missoula  City-County  Air 
Pollution  Control  Itogram,  as  adopted 
by  the  Montana  Board  of  Health  and 
Environmental  Sciences  on  Jime  28, 
1991  and  amende^  on  March  20. 1992 
and  November  19,  |1993,  and  submitted 
by  the  Governor  id  letters  dated  August 
20. 1991.  June  4.  »92,  and  March  2, 
1994.  These  rules  mclude  regulations 
regarding  inspections,  emergency 
procedures,  minor  isource  construction 
permits,  open  burning,  and  wood  waste 
bumera.  Q*A  also  proposes  to  approve 
minor  revisions  to  previously  approved 
Missoula  City-County  Air  Pollution 
Control  Program  Oiapters  VII  and  Vm, 
as  included  in  the  March  2, 1994 
submittal.  Fusther,  EPA  declines  to  take 
action  on  Missoula 's  minor  source 
operating  permit  n  g^ilations.  Finally, 
EPA  proposes  to  d^siapprove  Missoula 
City-County  Air  Pollution  Control 
Program's  Chapter  X.  Variances. 

In  the  final  rules  section  of  this 
Federal  Register,  SPA  is  acting  on  the 
State's  SIP  revisiox  s  as  a  direct  final 
rule  without  prior  iroposal  because  the 
Agency  views  this  is  a  noncontroversial 
revision  amendme  it  and  anticipates  no 
adverse  comments]  A  detailed  rationale 
for  EPA's  actions  i^  set  forth  in  the 
direct  final  rule.  If  ho  adverse  comments 
are  received  in  resfonse  to  this 
proposed  rule,  no  iuther  activity  Is 
contemplated  and  the  direct  final  rule 
will  become  efFectik^e.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  land  all  public 
comments  receivea  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 


proposed  rule.  EP/ 


will  not  institute  a 


second  comment  p  mod  on  this  action. 
Any  parties  interea  ed  in  commenting 
on  this  document  s  lould  do  so  at  this 
time. 

DATES:  Comments  i  in  this  prc^nned  rule 
must  be  received  ii ,  writing  by  January 
12, 1995. 

ADDRESSES:  Writtei  i  comments  on  this 
action  should  be  a<  dressed  to  Amy 
Piatt,  8ART-AP.  at  he  EPA  Regiwial 
Office  listed  belowi  Copies  of  the  State's 
submittal  and  docviments  relevant  to 


this  proposed  rule  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations:  Air 
Programs  Branch,  Environmental 
Protection  Agency,  Region  Vm.  999 
18th  Street.  Suite  500.  Denver,  Colorado 
80202-2405;  and  Montana  Department 
of  Health  and  Environmental  Sciences, 
Air  Quality  Bureau.  Cogswell  Building. 
Helena.  Montana  59620-0901. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Amy  Piatt  at  (303)  293-1769. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  this  Federal  Register.  ~ 

Dated:  November  29. 1994. 
WiUianP.YeUowtaU,    ' 
Regionai  Administrator. 
[PR  Doc  94-30513  Filed  12-12-94;  8:45  am) 
BILUNQOOOCi 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPartS7 
[Docket  No.  FEIIA-712q| 

Proposed  Rood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency.  FEMA. . 
ACTION:  Proposed  rule. 

StiMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
commimities  listed  below.  The  base 
(100-year)  flood  elevations  are  the  basis 
for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  alr^y  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspapw  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  commimity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
kre  listed  in  the  following  table. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mrchael  K.  Buckley,  P.E.,  Chief.  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2758. 
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SUPPI^MENTART  BIFOIIMATION:  The 
Fbderal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  eadi  community  listed 
"below,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973.  42  U.S.C  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
•  community  may  at  any  time  enact 
stricter  requirements  of  its  bwn^  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  aixi  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buikiings. 


Nstiond  Enrironmental  Policy  Ad 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  flexibility  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973. 42 
U.S.C.  4104,  and  are  required  to 
establi^  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Kegelatory  daaeification 

This  proposed  rule  is  n«t  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612.  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 


implications  under  Executive  Order 
12612,  Federalism,  dated  October  26. 
1987. 

Executive  Order  1277B,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
apphcable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED) 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Flan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.0. 12127.  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

f67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Indiana 


City/townteounty 


Fort  Wayne  (City) 
AHen  County. 


Soufoe  of  Flooding 


Maumee  River 


Approximately  2   miles  downstream  of 
U.S.  Route  24. 

At  conlhjenca  with  SLJoeeph  River 

At  confluence  with  Maumee  Rivw .„„ 

Approximately  0.7  mile  upsfream  of  con- 
fluence of  Becketts  Run. 

At  confluence  with  SL  Joseph  Riwer 

Approximately    1.6    miles    upstream   of 
Bluffon  Road. 

At  confluence  with  St  Marys  River  

Approximatefy  02  mie  downstream  of 
State  Boulevard. 

At  confluence  with  St  Marys  River  

Approximately  0.4  mile  upstream  of  con- 
fluence witft  St.  Marys  River. 
Maps  available  for  inspection  at  the  City  County  Building.  One  Main  Street  Fort  Wayne.  Indiana 
Send  comments  to  The  Honorable  Paul  Halmke.  Mayor  Of  tf.e  City  o<  Fori  Wayne.  One  Main  Street.  Room  900.  Fort  Wayne.  Indiana  46802. 


St  Joseph  River 


SL  Marys  River 


Spy  Run  Creek 


.MinkOm^ 


Locatnn 


*Depth  in  feet  above 

ground.  'Elevatton  in  feet 

(NGVO) 


Existing 


•752 

•758 
*7S6 

*769*768 

•758 
764 

*758 
•758 

•760 
•760 


ModHied 


•751 

•757 
•757 


•757 

•763 

•757 
•757 

•759 
•759 


Indana 


New  Haven  (City) 
Allen  County. 


Maumee  River 


Approximately  3.7  miles  downstream  of  ^751 

U.S.  Route  24. 
Approximately  2.6  miles  downstream  of  ^751 

Maps  available  for  inspectnn  al  the  City  AdrnMstraikin  Building.  1235  Uncdn  High^'*East  New  Haven  Indiana. 

Send  comments  to  The  Honorable  Lynn  H.  Shaw.  Mayor  of  the  City  of  New  Haven,  P.O.  Box  570.  New  Haven.  Indiana  46774. 


•750 
•750 


Minnesota 


Olmsted  County 
(Unincorporated 
Areas). 


South  Fork  Zumbro  River 


Cascade  Creek 


T 


Approximately  1.1  miles  downstream  of 
37th  Street  NW. 

At  Mayowood  Road  SW  _ „.... 

Approximateiy  0.6  mile  upstream  of  U.S. 

Highway  52. 
At  County  Road  34 


None 


None 
•1.008 

•1.018 


•969 


•\036 
•1.007 

•1.019 
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CityAown/county 


Source  of  Floodin  I 


Middle  Fork  Zumbro  F  iver 


North  Brarwh  Root  Rr  er 


South  Fork  WDitewaic 
River. 

West  Triijutary  to  Wwiw 
Creek. 


West  Fork  of  Wiltow  C  eek 


South  Run  of  the  Nort  i 
Fork  of  Cascade  Cn  ek. 


East  Fork  of  Wiltow  Ci^ 
South  Fort  of  Wiltow  deek 

South  Brarwh  Mtodle  fjork 
Zumbro  River. 
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Localton 


Wiltow  Creek 


Maps  available  for  inspectton  at  the  County  Auditor's  Offfce  Govimment 
Send  comments  to  Ms.  Carol  Kamper,  Chairperson  of  the  Olmst  xJ 
nesota  55904. 


Minr)esota 


Rochester  (City) 
Olmsted  County. 


Bear  Creek . 


Cascade  Creek 


Silver  Creek 


South  Fork  of  Wiltow 
Creek. 


South  Fork  of  Wiltow 
Creek. 


West  Tributary  to  Wilto  t 
Creek. 


Willow  Creek 


West  Fork  of  Wiltow  Cr  ek 


UMI 


Approximately  ^  0.7  mito  upstream  of 
southbound  lane  U.S.  Highway  52. 

Approximately  0.8  mito  upstream  of 
southbound  lane  U.S.  Highway  52. 

Approximately  700  feet  downstream  of 
abandoned  Chtoago  and  North  Western 
Railway. 

At  County  Road  6  (6th  Street  SW)  at 
Lake  Florence. 

AppriximateJy  0.5  mUe  downstream  of 
Chicago  and  North  Western  Railway 

At  confluence  of  Tributary  B 

Approximately  630  feet  downstream  of 
Chtoago  and  North  Western  Railway. 

Approximately  950  feet  upstream  of  Chi- 
cago and  North  Western  Railway. 

Approximately  400  feet  upstream  of  the 
confluence  with  Wiltow  Creek. 

Approximately  470  feet  upstream  of  the 
confluence  with  Wiltow  Creek. 

Apprwinwtely  0.9  mite  upstream  of  Chi- 
cago and  North  Western  Railway. 

Approximately  1.3  miles  upstream  of  Cht- 
cago  and  North  Western  Railway 

At  confluence  with  Wiltow  Creek  ....„ 

At  County  Road  #101  ^.„ 

At  confluence  with  Wiltow  Creek 

Approximately  1.075  feet  upstream  of 
confluence  with  Willow  Creek  

Approximately  0.6  mile  upetream  of 
southbound  lane  U.S.  Highway  52. 

Approximately  1.1  mile  upstream  of 
southtxjund  land  U.S.  Highway  52. 

Approximately  250  feet  downstream 


tOepth  m  feet  above 

ground.  'Elevation  m  feet 

(NGVD) 


Existing 


Modified 


the  confluence 
Creek. 
At  48th  Street  SW 


of   East   Fork   Wiltow 


None 
None 
None 

ftone 

/^None 

None 
•1.022 

•1.030 

•1.067 

•1.067 

•1.034 

•1.042 

•1.021 
•1.077 
•1.041 
•1,042 

None 

l^one 

•1.021 

•1.077 


Center.  151  4th  Street.  S.E..  Rochester,  Minnesota. 
County  Board.  Government  Center.  151  4th  Street.  S.E..  Rochester 


•964 

•964 

•'  -86 

•1.202 

•1136 

*1  145 
•■-023 

-  03* 

"066 

**.066 

*%035 

•1.04- 

1.022 
•1.075 
•1.040 
•1,043 

•964 

•965 

•1,022 

",075 

Min- 


At  confluence  with  South  Fork  Zumbro 

River. 
Approximately  200  feet  upstream  of  the 

confluence  of  Wiltow  Creek. 
At  confluence  with  South  Fork  Zumbro 

River. 
Approximately   50   feet   downstream   of 

County  Road  34. 
At  confluence  with  South  Fork  Zumbro 

River. 

At  Silver  Creek  Road _ 

Approximately    1,650  feet  upstreani   of 

confluence  with  Willow  Creek. 
Approximately  500  feet  downstream  of  St. 

Bridget  Road. 
Approximately  1.1   miles  downstream  of 

37  Street  NW. 
Approximately   0.6   mile  downstream  of 

Mayowood  Road. 
Approximately  630  feet  downstream  of 

Chicago  and  North  Western  Railway 
Approximately  400  feet  downstream  of 

Chicago  and  North  Western  Railway 

At  confluence  with  Bear  Creek  

Approximately    0.7    mile    upstream    of 

County  Road  147. 
At  confluence  with  Willow  Creek 
Approximately  400  feet  upstream  of  con- 
fluence with  WiHow  Creek. 


•993 
•1,013 

•983 
•1,018 

•988 

•1,017 
•1.044 

•1,046 

•968 

None 

•1,022 

•1,023 

•1.013 
•1.093 

•1.067 
•1.067 


•986 

•1.012" 

•979 

1,017 

•981 

•1.015 
•1,045 

•1.047 

•969 

•'.027 

•1.023 

•1.025 

•1.012 
•1.094 

•1.066 
-  066 
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CKyMownteounly 


Soupce  of  Flooding 


SpRFlow 


300  fMt 


of  i9a\ 


AppnMimalely  0.5  mie  downstream  of 
U.S.  Highway  52. 


fiOeplh  in  feet  above 

ground.  •EtevatiOR  in  feet 

(NGVD) 


ExMng 


MXJOO 
MJ003 


ModMed 


1J001 
*1.004 


Maps  avalafcle  for  inspection  ait  ihe  cay  Clettft  OfBce.  Go««mmeftt  Cef«^ 

SendcommentetoMr.  G«yNMjBw«.A«8irtwlA*i**fc^nffc»rih«faunio«4.---,  «....«-I„_  JT"' TT^^ 
ester.  Mmnesota  559(^lS!^^  ^^  **««s»rator  ior  (he  Qty  of  RocheMv.  Gammmm>A  Center,  224  1st  Avenue.  S.W..  Roch- 


Mssissippi 


Lauderdale  County 
(uMnootperatod 
Areas). 


Sowashee  Creek  ,.. 


OkaObbee  Creek  „_.. 


None 
•288 


AppiDxiinatriy2.4maetMp«tream  of  U.S. 

Ikgfiway  45  Bypass. 
Approximately  1.6  miles  downstream  of 

the  confluence  ol  BuweB  Oecfc. 
W»wiiiwM|Bly  \sa  fflte*  dpwnalieem  of 

S^commerts  to  Mr.  Ray  Boswen.  Prescient  of  the  Lauderdale  County  Counci  Board.  410  Conslilultoo  Ammim.  Merkian! 


Approximate  4.3  miles  downstream  of 
U.S.  Highway  49.  * 


'286 

•383 
•288 
-289 


Mississippi 


Merkian  (CNy)  Lao- 
dBntate  County. 


Oowasliee  Greed 


Magnolia  Brandt 


Okaliibea  Greek 


AppfoxiiiHMely   3  mies  downstream  of 

U.S.  Highway  49. 
Approximately  0.9  mUe  downstream  of 

confluence  of  Nanabe  Greek. 

At  confkience  ««i  Oowashee  Creek 

Approxintately  0.2  mHe  upateam  of  the 

confluence  with  Sowashee  Craek. 

At  confluence  with  Sowashee  Creek 

AtU.S.  Higlhway  4Sbii^  „ 

At  codfcience  wilh  Sowadwe  Creek 

Approxknaiely  400  feet  on  the  down- 
stream side  of  the  MNnois  Central  Ra»- 

roadbrkJge. 
AflproKimalB^  1.16  mlas  downnliuain  of 

the  confluence  ol  Bunwl  Graek. 
ApproidnnMly  1J»  mtes  downstream  of 

the  oonflueooa  of  Bunrefl  craaiL 


•288 
•341 

•309 

•309 

•332 

•332 
'325 
•330 


*288 


•289 

•340 

•307 
•308 

•330 
•330 
^321 
•329 

^280 

•280 


Maps  avaitabte  for  inspertton  at  to  lleridtan  City  Hall,  eot  24*  Awf««,  Merkfan.  Mississfljpi 
Seg^^T^jjte^to^  Honon-*,  John  Robert  Smith.  Mayor  of  to 


Cfinistippi , 


Neshoba  Gourity. 


it 


Oowiuiream 


imk 


Downstream  corporate  limits 
Upstream  coqMrale  limits 


• 

None 

•417 

, 

None 

'438 

. 

None 

•416 

None 

•440 

None 

'^«20 

i 

Nona 

•432 

.    1.100 

^^  ^^  State  Route  19. 

•laps  availabte  for  inspection  at  the  BuiWhig  Offidafs  Oflice.  S25  Main  Street.  PhlladBlphia.  Mississippi 


New  York 


Ballston  (Town) 
Saratoga  County. 


Larue  Creek 


ApproKimately  1.39  mies  downstream  of 

Jenkins  Ftoad. 
Approximately  1.02  mies  downstream  of 

Jenkins  Road. 


•352 
•362 


Maps  availabte  for  inspectton  at  to  Ballston  Town  Offtoe.  323  Charlton  ftoad,  BaHston  Spa  New  York  12020' 

Send  comments  to  Mr.  Ray  Callanan.Supen^  of  to  Town  of  Ballston.  Sartoga  County.  P.O.  Box  67.  Burnt  Hils.  New  Yortc  12027 


New  York 


Ballston  Spa  (Vil- 
lage). 
Saratoga  County  ... 


Kayaderosseras  Craek 
(Lower  Reach 


1.700  feet  downstream  of  Ralph  Road 
Upstream  skle  of  Ralph  Road 


•230 
•236 


•232 

•237 


UMI 
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State 


City/kMm/county 


Source  of  Fioodifi  | 


Maps  avaiiat)(e  (or  inspection  at  the  Ballston  Spa  Village  Office, 

Send  comments  to  The  Honorable  James  Capasso,  Mayor  of 
New  York  12020. 


66  Front  Street.  BaUston  Spa,  New  Yorlt. 

he  Village  of  Ballston  Spa,  Saratoga  County,  66  Front  Street,  Ballston  Spa, 


New  York 


GreenfieW  (Town) 
Saratoga  County. 


Kayaderosseras  Cree  t 
(Upper  Reach) 


None 


523 


•522 


•523 


Maps  available  for  inspectnn  at  the  Greenfiekl  Town  Halt, 
Send  comments  to  Mr.  James  S.  Maior,  Supervisor  of  the 
fieM  Center.  New  York  12833. 


Approximately  100  feet  downstream  of 

downstream  corporate  limits. 
Approximately  150  feet  upstream  of  the 

downstream  corporate  limits. 

Comkf  of  9N  and  Walton  Road,  GreenfiekJ  Center,  New  York. 
Tw4i  of  GreenfiekJ,  Saratoga  County,  P.O.  Box  lO/Greenfield  Town  Hall,  Green- 


New  York 


Malta  (Town)  Sara- 
toga County. 


Kayaderosseras  Cree  ( 


Maps  available  for  inspectton  at  ttie  Malta  Town  Hall,  2840  Route 
Send  comments  to  Mr.  Davkl  R.  Meager,  Supen/isor  of  the  Towp 


New  York 


Snook  Kin 


Northumberland 

(Town). 
Saratoga  County 
Maps  available  for  inspectkm  at  the  Northumberland  Town  Offic^ 
Send  comments  to  Mr.  Edgar  King,  Supervisor  of  the  Town 
12831. 


None 


Approximately   50   feet  downstream  of 

Mott  Road. 
At  Strong  Road .:■;,„...;..,.:;■■■ 

,  Catherine  Street,  Northumberland,  New  York. 

)f  Northumberland,  Saratoga  County,  P.O.  Box  128,  Ganseioort,  New  York 


New  York 


Waterford  (Town) 
Saratoga  Comity. 


Fourth  Branch  Mohav  It 
River  (Left  Channel  . 


Maps  available  (or  Hupection  at  the  Waterford  Town  Clerk's 
Send  comments  to  Mr.  John  Lawter,  Supen/isor  of  the  Town  df 


Hudson  River 


Pennsylvania 


Marion  Center  (Bor- 
ough) Indiana 
Courity. 


Unnamed  Tributary  to 
Run. 


Tritxjtary  to  Unnamed 
Tribt^ry  to  Pine  Run 


Maps  available  for  inspection  at  the  Marion  Center  Milling  Conr^ny, 

Send  comments  to  Mr.  RonaU  G.  Hood,  Presktent  of  the 
15759. 
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Localxxi 


#Oepth  in  feet  above 

ground.  'Elevatnn  in  feet 

(NGVD) 


Existing 


Modified 


•227 


Approximately  1.00  feet  downstream  of 

the  upstream  corporate  limits. 
At  upstream  corporate  limits 

9.  Malta.  New  York. 

of  Mala.  Saratoga  County,  P.O.  Box  395,  Round  Lake,  New  York  12151 


•228 


•228 


•229 


None 


•132 


•244 


At  downstream  corporate  limits 


Approximately  300  feet  upstream  of  the 

downstream  corporate  limits. 
Approximately   1.140   feet   upstream  of  ^39 

confluence  with  Fourth  Branch  Mohawk 

River. 
Approximately   1.400  feet   upstream  of  '39 

confluence  with  Fourth  Brarwh  Mohawk 

River. 
Offfce,  65  Broad  Street,  Waterford,  New  York. 

IVaterford,  Saratoga  County,  65  Broad  Street,  Waterford,  New  Yorit  12188. 


•34 
•35 


•36 
•36 


•44 


•48 


Pine 


Approxirrtately  1,3(X)  feet  downstream  of 
South  Manor  Street  (State  Route  403). 

Approximately  1,240  feet  upstream  of 
State  Route  1025. 

At  Vne  confluence  with  Unnamed  Tribu- 
tary to  Pine  Run. 

Approximately  0.6  mile  upstream  of  corv 
fluence  with  Unnamed  Tritxjtary  to  Pine 
Run. 


None 


Norw 
None 


None 


•1,257 


•1,324 
•1,271 

•1.317 


,  101  South  Manor,  Marion  Center,  Pennsylvania. 
Bon(>ugh  of  Marion  Center  Council,  P.O.  Box  158,  Marion  Center,  PennsyNania 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83  100,  "Flood  Insurance") 
Dated:  December  5, 1994. 
WchardT.  Moore, 
Associate  Director  for  Mitigation. 
IFR  Doc.  94-30565  Filed  12-12-94;  8:45  am) 
BnjJNQ  CODE  ens-03-p      - 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  219  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Small 
Business  and  Small  Disadvantaged 
Business  Concerns 

DEFENSE  LOGISTICS  AGENCY 

48  CFR  Part  5452 

DLA  Acquisition  Regulation;  Small 
Business  and  Small  Disadvantaged 
Business  Concerns 

AGENCY:  Defense  Logistics  Agency. 
Defense. 

ACTION:  Proposed  rule  and  requests  for 
comments. 

SUiyWARY:  The  Defense  Federal 
Acquisition  RegulatiSh  Supplement 
(DFARS)  48  CFR  Parts  219  and  252 
provide  regulatory  coverage 
incorporating  two  standard  clauses 
giving  smal}  disadvantaged  business 
(SDB)  concerns  a  ten  percent  evaluation 
preference  in  competitive  acquisitions 
where  award  is  based  on  price  and  price 
related  factors.  The  Defense  Logistics 
Agency  Regulation  (DLAR)  48  CFR  parts 
5419  and  5452,  as  proposed  in  the 
Federal  Register  of  April  28, 1994  (59 
FR  21954)  woiild  provide  regulatory 
coverage  incorporating  two  nonstandard 
clauses  in  domestic  bulk  petroleum 
solicitations  and  contracts  concerning 
small  business  set-asides  and  evaluation 
preference  for  SDB  concerns  into  DLAR 
on  a  permanent  basis.  These  two  DFARS 
and  two  DLAR  clause?  concern 
preferential  consideration  for  SDBs 
under  small  business  set-asides  and  the 
ten  percent  evaluation  preference  for 
SDB  concerns  on  unrestricted 
procurements.  Comments  are  hereby 
requested  on  the  proposed  DFARS  and 
DLAR  coverage,  which  reduces  the  SDB 
preference  from  ten  to  five  percent.  The 
proposed  coverage  is  being  published  in 
the  Fedo-al  Register  because  it  is 
expected  to  have  an  effect  beyond  the 
internal  operating  procedures  of  DLA, 
and  in  some  cases,  may  have  a  modest 
impact  on  contractors. 
OaTES:  (Comments  on  the  proposed 
DFARS  and  DLAR  rules  must  be 
submitted  in  writing  to  the  address 


shown  below  on  or  before  January  12, 
1995  to  be  considered  in  the 
formulation  of  the  final  rules. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Defense 
Logistics  Agency,  Directorate  of 
Prociu^ment,  Ckjntract  Policy  Team 
(AQPLL),  Ms.  Melody  Reardon. 
Cameron  Station.  Alexandria,  Virginia 
22306-6100.  FAX:  (703)  274-0310. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Melody  Reardon.  Defense  Logistics 
Agency.  AQPLL  (703)  274-6431. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  1207  of  Public  Law  99-661,  as 
amended,  sets  a  goal  for  the  Department 
of  Defense  to  award  five  percent  of 
contract  performance  dollars  to  SDB 
concerns,  historically  black  colleges, 
and  imiversities.  and  minority 
institutions.  To  achieve  this  goal,  the 
law  permits  the  payment  of  contract 
prices  up  to  10  percent  above  fair 
market  price.  The  implementing  DFARS 
coverage  includes  an  across-the-board 
evaluation  factor  of  10  percent.  Offers 
from  non-SDB  concerns  on  unrestricted 
procurements  are  increased  by  adding 
an  evaluation  factor  of  ten  percent  to 
their  offers  (evaluation  preference).  On 
partial  small  business  set-asides,  the 
DFARS  permits  award  to  SDB  concerns 
at  prices  up  to  ten  percent  above  the 
highest  non-set-aside  award  price 
(preferential  consideration).  Decreasing 
the  percentage  from  ten  to  five  percent 
will  save  taxpayers  at  least  $3  million  a 
year,  while  continuing  to  provide  SDB 
firms  an  opportimity  to  participate  in 
fued  prociuements  and  allowing  DLA  to 
continue  meeting  the  5  percent  SDB 
awetrd  goal. 

B,  Regulatory  Flexibility  Act 

This  deviation  may  have  a  modest 
impact  on  a  few  SDB  fuel  suppliers. 
However,  the  proposed  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
ef  seq.  since  the  projected  SDB  award 
percentages  in  the  two  most  affected 
fuels  programs  should  only  be 
decreased  by  one-tenth  of  a  percent  or 
less.  An  initial  regulatory  flexibility 
analysis  has.  therefore,  not  been 
performed.  Comments  are  invited  from 
small  businesses  and  other  interested 
parties.  Ckimments  from  small  entities 
concerning  the  affected  DFARS  sections 
will  also  be  considered  in  accordance 
with  section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  this  case  in  correspondence 


C  Paperwork  Reduction  Art 

The  proposed  rules  do  not  impose  any 
reporting  or  record  keeping 
requirements  that  require  the  approval 
of  OMB  under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  219, 
252,  5419,  and  5452 

Government  procurement. 

Therefore,  it  is  proposed  that  48  CFR 
chapter  2  and  proposed  chapter  54  (as 
proposed  in  the  Federal  Register  of 
April  28, 1994  (59  FR  21954))  be 
amended  as  follows: 

PART  219-SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

1.  The  authority  citation  for  part  219 
continues  to  read  as  follows: 

Authority:  41.  U.S.C  421  and  FAR  subpart 
1.3. 

2.  Section  219.7002  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (b),  (c),  and  (d)  to  read  as  follows: 

219.7002    Procedures. 

(a)  Give  offers  from  small 
disadvantaged  business  concerns  a 
preference  in  evaluation  by  adding  a 
factor  on  ten  percent,  except  five 
percent  for  Defense  Fuel  Supply  Center 
procurements,  to  the  price  of  all  offers, 
except — 

*        •        •        *        • 

(b)  Apply  the  factor  on  a  line  item  by 
line  item  basis  or  apply  it  to  any  group 
of  items  on  which  award  may  be  made. 
Add  other  evaluation  factors  such  as 
transportation  costs  or  rent  free  use  of 
Government  facilities  to  the  offers 
before  applying  the  ten  percent  factor, 
except  use  a  five  percent  factor  for 
Defense  Fuel  Supply  Center 
procurements. 

(c)  Do  not  evaluate  offers  usmg  the 
preference  when  it  would  cause  award 
to  be  made  at  a  price  that  exceeds  fair 
market  price  by  more  than  ten  percent, 
except  five  percent  for  Defense  Fuel 
Supply  Center  procurements. 

(d)  In  partial  small  business  set-aside, 
use  the  evaluation  preference 
procedures  set  forth  in  the  clause  at 
252.219-7001.  Notice  of  Partial  Small 
Business  Set-Aside  with  Preferential 
Consideration  for  Small  Disadvantaged 
Business  Concerns,  instead  of  the 
procedures  in  paragraphs  (a)  through  vC; 
of  this  section.  For  Defense  Fuel  Supply 
Center  prociu^ments  only,  use  the 
clause  vtdth  its  Alternate  II. 

3.  Section  219.7003  is  revised  to  read 
as  follows: 
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t1t.7003 


Use  the  clauae  at  2S2.21»-7006. 
Notice  of  EvahMtion  Preference  for 
Small  Disadvantaged  Business 
Concerns,  in  solicitations  and  Contracts 
involving  the  evaluation  preference, 
except  those  that  include  the  clause  at 
252.21»-7001.  Notice  of  Partial  Small 
Business  Set- Aside  with  Preferential 
Consideration  Cw  Small  Disadvantaged 
Business  Concerns.  Use  the  clause  with 
its  Alternate  I  when  the  contracting' 
ofBcer  determines  that  there  are  no 
small  disadvantaged  business 
manufacturers  that  can  meet  the 
requirement  of  the  sohcitation.  Defense 
Fuel  Supply  Center  shall  also  use 
Alternate  U. 

PART  2S2-SOUCn'ATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  The  authority  citation  for  Part  252 
continues  to  read  as  follows: 

Authorily:  41  U.S.C  421  and  FAR  sutHMrt 
1.3. 

5.  Section  252.219-7001  is  amended 
by  adding  Alternate  D  as  follows: 

215.219-7001    NoMceef  partial  smail 
buslnaaa  i 


buakieas 


Ahemate  n  (Tun  lflt4) 

As  prescribed  in  219.7003,  substitute  the 
following  paragraph  (c)(2)(i)(B)  for  paragraph 
(c)(2Mi)(B): 

(B)  A  price  that  does  not  exceed  the  award 
price  on  the  non-set-aside  portion  by  man 
than  5  percent. 

6.  Section  252.219-7006  is  amended 
-by  adding  Alternate  U  as  follows: 

2S2.21»-700t  Nonce  of  evaluation 
pratoranc*  tor  small  diaadvantaged 
businaaa  concerns. 


Alternate  II  Qun  1994) 

As  prescribed  in  219.7002(d),  substitute 
the  fbllowuig  para^ph  (b)  for  paragraph  (b) 
of  the  clause: 

(b)  Evaluation  Preference: 

(1)  OHiers  will  be  evaluated  by  adding  a 
bctor  of  5  percent  to  the  price  of  all  offers, 
except — 

(i)  Offers  from  small  disadvantagied 
business  concerns,  which  have  not  waived 
the  preference; 


(ii)  Offsrs  from  h^toricrily  black  coUeges 
and  universities  or  kiinority  institttUeBS. 
which  have  not  «vairad  the  prafctenta. 

(iii)  Otherwise  sufxessfiil  offers  of— 

(A)  Eligible  products  under  the  Trade 
Agreements  act  whin  the  dollar  threshoid  for 
application  of  the  ^  ct  is  exceeded; 

(B)  Qualifying  co  mtry  end  prodtncts  (as 
defined  in  the  Defei  tie  Federal  Acqaisition 
Regulation  Supplen  lent  clause  at  252.22&- 
7001,  Buy  America)  i  Act  and  Balance  of 
Payments  Program);  and 

(iv)  Offers  where  ipplication  of  the  fector 
would  be  inconsisti  ot  with  a  Monoiandxua 
of  Understanding  oi  other  international 
agreement  with  a  fa  'eign  government. 

(2)  The  5  percent  iKtor  will  be  applied  on 
a  line  item  by  line  item  basis  or  to  any  group 
of  items  on  which  ^ard  may  be  made.  Other 
evaluation  fKtors  described  in  the 
solicitation  will  be^pptied  before  application 
of  the  5  percent  fecbr.  The  5  percent  fector. 
will  not  be  applied  If  using  the  preference 
would  cause  the  coatract  award  to  be  made 
at  a  price  which  ext^ds  the  feir  mariiet  price 
It. 


by  more  than  5 

[The  following 
5452.  which 
on  April  28. 1 


endments  are  to  part 
reposed  to  be  added 
FR  21954)) 


ATION 
CONTRACT 


PART  5452- 

PROVISlONSAr 

CLAUSES 

7.  The  authoriti  citation  for  Part  5452 
continues  to  read  as  follows: 


301,  U.S.C.  2202,  4« 
3.  and  48  CFR  part  201. 

is  revised  and 

(c)  of  the  clause  at 
redesignated  as 

(d)  and  revised  to 


AHdMtrHy:  5  U.S.I 
CFK  parti,  subpart 
subpart  201.3. 

8.  The  clause  hiding 
paragraphs  (b)  an(  I 
5452.219-9F05  ai  i 
paragraphs  (c)  an( 
read  as  follows: 

5452^»-«F05    Ndliceofi 
preference  for  ama  I  diaadwanlagad 
business  concerns  (Jul  1994). 


54S2.21»-gF05— N^ice  ofEvaluaHon 
PrefiRVKa  for  Saiai  Dicaihfairtaged 
Businaaa  Concems  f ul  1M«)  (OFSQ 
(DeviatioB) 

*         *         • 

(c)  Evaluation  nrnerence. 

(1)  After  all  otlier  evaluation  factws 
described  m  this  soicitation  are  applied, 
offers  will  be  evaluaed  by  adding  a  fector.of 
5  percent  to  the  pri(E  of  all  offers,  except — 

(i)  Offers  from  SDp  concems  tliaf  have  not 
waived  the  preferer 

(ii)  Otherwise  successful  offers  of  eligible 
products  under  the '  *rade  Agreements  Act 


when  the  dollar  threshed  far  application  of 
the  Act  is  exceeded. 

(2)  The  5  percent  fector  will  be  applied  on 
a  line  item  by  line  item  basis  or  to  any  group 
of  items  on  which  award  may  be  made.  Othar 
evaluation  fectocs  described  in  the 
solicitation  will  be  applied  before  application 
of  the  5  percent  fector.  However,  in  no  event 
may  award  be  made  to  an  SDB  concern  at  a 
price  that  exceeds  feir  market  price  (as 
determined  under  FAR  19.806-2)  by  more 
than  5  percent. 

(d)  Waiver  of  Evaluation  Preference.  An 
SDB  may  elect  to  waive  the  {reference,  in 
which  case  the  5  percent  fector  will  be  added 
to  its  offer  for  evaluation  purposes. 

(    ]  Offeror  elects  to  waive  the  preference 
in  paragraph  (c)  abdve. 

(End  of  Clause) 

9.  The  clause  heading  and  par^rapb 
(c)(2)  of  the  clause  of  section  5452.219- 
9F06  are  revised  to  read  as  follows: 


5452.219-9R)6    NoOceof 
business  sat-asids  with 
consideration  for  SMMll 
business  concerns. 


5452.21»-9F06— Notice  of  Partial  SbmII 

Businaaa  Set-Aside  %vith  Preferential 

ConsideratioB  fin- SnaH  Disadvanlaged  . 

BusinaascoiioenisOtl]9M)(DFSC:)    ' 

(Deviation) 

•         •         •         •         •    ' 

(c)*  •  • 

(2)  Offers  from  SDB  concems  will  be 
reviewed  first  to  determine  if  an  award  can 
be  made  to  an  SDB  concern  at  its  offered 
price,  beginning  with  the  SDB  concern 
offering  the  lowest  evaluated  price  Cor  that 
item.  Awards  to  SDB  concems  on  the  set- 
aside  portion  of  this  procurement  will  be 
made  at  the  price  offered  by  the  SDB  concern 
if  that  evaluated  price  does  not  exceed  the 
highest  award  price  on  the  non-set-aside 
portion  by  more  than  5  percent,  as  adjusted 
for  transportation  charges  and  otlier  factors. 
If  the  SDB  price  exceeds  the  highest  non-set- 
aside  price  by  more  than  5  percent,  the  SDB 
offer  will  be  treated  as  a  small  business  and 
the  procedures  set  forth  in  (d)  below  will 
apply. 

[End  of  Clause] 


Notices 
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Margaret  J.  )a 

Assistant  Executive  Director  (Procurement 
Policy). 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  HMlth  Inspection 
Service 

[Dockst  No.  94-122-1) 

Availability  of  Envifonmental 
Asseesments  and  Findings  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 


SUMMARY:  We  are  advising  the  public 
that  three  environmental  assessments 
and  findings  of  no  significant  impact 
have  been  prepared  by  the  Animal  and 
Plant  Health  Inspection  Service  relative 
to  the  issuance  or  renewal  of  permits  to 
allow  the  field  testing  of  genetically 
engineered  organisms.  The 
mvironmental  assessments  provide  a 
basis  for  our  conclusion  that  thertSeld 
testing  of  these  genetically  engineered 
organisms  v»rill  not  present  a  risk  of 
introducing  or  disseminating  a  plant 
pest  and  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment.  Based  on  its  findings  of  no 


PennitNo. 


significant  impact,  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  enviroiunental  impact 
statements  need  not  be  prepared. 
ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  dociunents  are  encouraged 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotedmology  Permits,  BBEP,  APHIS, 
USDA,  room  850,  Federal  Building, 
6505  Belcrest  Road.  Hyattsville,  MD 
20782,  (301)  436-7612.  For  copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact,  write  to  Mr. 
Clayton  Givens  at  the  same  address. 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 


93-340-01.  rbnewal  of  pemiit  93-214- 

01,  issued  on  09-10-93. 
94-207-01 .  renewal  of  pemiit  93-^90- 

01,  issued  on  10-05-93. 
94-16&-01  


Permittee 


PanAmerican  Seed .... 
Calgene,  Incorporated 
Calgene.  Incorporated 


limited  permit  for  the  importation  or 
interstate  movement  of  a  regtilated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and,  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
applicaUon,  APHIS  assesses  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
oiganisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quahty  of  the  human 
environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  thejpublic  with  docimientation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  or  renewal  of  permits  to  allow 
the  field  testing  of  the  following 
genetically  engineered  organisms: 


Date  Issued 


09-27-94 
09-29-94 
10-12-04 


Organisms 


Carrot  plants  ger>etically  engineered  to 
express  modHied  nutritional  value. 

Canola  planls  genetically  engineered 
to  express  ofl  modHication  genes. 

Canola  plants  genetically  engineered 
to  express  oa  modification  genes. 


Field  test  location 


Illinois. 

Alabama.  South  Caro- 
lina. 

Arizona,  Caiifomla. 
Florida.  Georgia. 


The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  PoUcy  Act 
of  1969  (NEPA)(42  U.S.C.  4321  etseq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
hnplementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 


Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51272-51274,  August  31, 1979). 

Done  in  Washington,  DC,  this  7th  day  of 
December  1994. 

TenyL.  Medley. 

Acting  Administrator,  Animal  and  Plant 
^Health  Inspection  Service. 
[FR  Doc  94-30571  Filed  12-12-94;  8:45  am] 
B«JJNO  CODE  S41»44-^ 


[Docltet  No.  92-127-^ 

Availability  of  Detemination  of 
Nonrsgulatad  Status  for  Virus 
Resistant  Squash 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 


SUMMARY:  We  are  advising  the  public  of 
our  determination  that  a  genetically 
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angtneerad,  vims  resistant  yellow 
crookneck  squash  line  designated  ZW- 
20  squash  is  no  longer  considered  a 
regulated  artide  under  our  regulations 
governing  the  introduction  of  certain 
genetically  engineered  organisms.  CXir 
determination  is  baaed  on  our 
evolnatian  of  data  submitted  by  the 
Upjohn  Ccmipany  in  its  petition  for  a 
determination  of  the  regulatory  status  of 
ZW-20  squa^.  an  analysis  of  other 
scientific  data,  and  our  review  of 
comments  received  from  the  public 
regarding  the  Upjohn  petition.  This 
notice  also  announces  the  availability  of 
the  written  determination  document 
and  its  associated  environmental 
assessment  and  finding  of  no  significant 
impact. 

eprtcmt  DATES:  December  7, 1994. 
A00ME8SES:  The  determination,  an 
environmental  assessment  and  finding 
of  no  significant  impact,  the  petition, 
and  all  written  comments  received 
regarding  the  petition  may  be  inspected 
at  USDA.  room  1141,  South  Building, 
14th  Street  and  Independence  Avenue 
SW..  Washington,  DC,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  in  advance  of  visiting  at  (202) 
690-2817. 

FOR  FUfTTNER  MFOfMATKM  CONTACT:  Dr. 
James  White.  CSiief.  Plants  Brandi, 
Biotechnology  Permits.  BBEP.  APHIS. 
USDA,  P.O.  Drawer  810.  Riverdale.  MD 
20738.  The  telephone  nimiber  for  the 
agency  contact  will  change  when  agency 
offices  in  Hyattsville,  MD,  move  to 
Riverdale.  MD.  during  January. 
Telephone:  (301)  436-7612 
(Hyattsville);  (301)  734-7612 
(Riverdale).  To  obtain  a  copy  of  the 
Upjohn  determinatioD  or  the 
accompanying  environmental 
documents,  contact  Ms.  Kay  Peterson  at 
(301)  436-7601  (Hyattsville)  or  (301) 
734-7601  (Riverdale). 

SUPPt^iENTARY  INFORMATION: 
Backgraond 

Cte  July  13, 1992,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  a  petition  from  the  Upjohn 
Company  (Upjohn)  and  its  subsidiary. 
Asgrow  Seed  Company,  of  Kalamazoo, 
MI,  seeking  a  determination  that  the 
2^-20  virus  resistant  squash  line  no 
longer  be  considered  a  regulated  article 
under  APHIS'  regulations  in  7  CFR  part 
340. 

On  September  4, 1992,  APHIS 
announced  the  receipt  of  the  Upjohn 
petition  in  the  Federal  Register  (57  FR 
40632-40633,  Docket  No.  92-127-1) 
and  announced  its  intent  to  issue  an 
interpretive  ruling  that  the  ZW-20  virus 
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resistant  squasl  does  not  present  a  plant 
pest  risk  and,  tl  erefore.  would  no  longer 
be  ctmsidered  a  regulated  article.  That 
notice  also  requ  ssted  comments  on 
APHIS'  propoM  d  interjNretive  ruling. 
After  considerii  g  the  1 7  comments 
submitted  durii  g  the  45-day  oommrat 
period,  of  whiff  7  were  in  support  of 
the  petition  andl  10  in  opposition. 
APHIS  deteimined  that  it  was  in  the 
public  interest  tp  reopoi  the  comment 
period  to  aetk  a  Iditional  comment  on 
several  sdentifi :  and  turJwri/^^  issues 
raised  by  the  oa  nmenters.  The 
commenters  esq  roascd  concerns  in  three 
major  areas:  (1)  Will  the  introduction  of 
the  two  viral  ca  t  pnrtein  genes  increase 
the  likelihood  o  the  creation  of  new 
plant  viruses;  (a  could  the  iatroductiott 
of  two  vims  resBtance  genes  cause 
squash  to  become  a  weed;  and  (3)  would 
the  virus  resistance  genes  move  to  wild 
squash  relativesjand  would  this  have  a 
detrimental  impbct  on  these  wild 
plants?  A  notice)  was  publis^ied  in  the 
Federal  K^istet  on  March  22. 1993  (58 
FR  15323,  Docket  No.  92-127-2).  to 
recmen  the  comment  period  for  an 
additional  60  dws.  Twelve  conunents 
were  received.  ofT  which  10  were  in 
support  and  2  wtare  in  opposition,  llie 
same  maj/ar  areaa  of  concern  eaqiressed 
diuing  the  first  comment  period  were 
again  reflected  i|i  the  two  comments  in 
opposition  to  the  petition,  with  the 
addition  of  a  staiement  that  an 

ipact  statement  should 
innecticm  with 
growth  ai  the  ZW-20 


environmental 
be  prepared  in 
commercial 
squash. 
Since  the  dat 


,of  the  original 

submission  of  Ubjohn's  petition,  APHIS 
has  formalized,  nnder  a  "Petition  for 
Determination  of  Nonreguloted  Status" 
(See  58  FR  17044-17059.  Dodcet  No. 
92-156-2),  the  interpretive  ruling 
procedure  that  vfas  in  place  when  the 
original  petition  for  the  ZW-20  squash 
was  submitted. 

On  May  23, 1994.  APHIS  published  a 
third  notice  in  tl  e  Federal  Register  (59 
FR  26619-26620 ,  Docket  No.  92-127-3) 
to  announce  the  availability  of  an 
environmental  a  (sessment  (EA)  and 
preliminary  finduig  of  no  significant 
impact  (FONSI)  jelated  to  the  proposed 
determination  olnonregulated  status  for 
the  ZW-20  squai  h,  a  public  meeting  in 
Washington.  DC,  on  Jiily  21, 1994,  ahd 
a  45-day  comme  it  period  ending  July  7, 
1994.  Ilie  notice  included  the  text  of  the 
preliminary  FOflSI  that  had  been 
prepared  by  API  IS. 

At  the  public  i  leeting  on  June  21, 
1994,  two  speaki  rs  presented 
comments.  One  ( ommenter  supported 
the  EA  and  prelii  ninary  FCW4SI;  the 
other  did  not  su]  port  ihe  EA  and 
preliminary  FOh  SI.  Both  speakers  also 


UMI 


submitted  written  conunents.  During  the 
45-day  comment  period,  APHIS 
received  an  additional  52  written 
comments  from  private  individu'als, 
universities,  agricultural  experiment 
stations,  the  cooperative  extension 
service,  public  interest  groups,  industry, 
a  trade  association,  and  a  Federal 
research  laboratory.  Twenty-three 
comments  suppmted  APHIS'  findings  in 
the  EA  and  preliminary  FCH4SL  Twenty- 
nine  comments  disagreed  with  APHIS' 
pn^Msal  to  approve  the  Upjohn 
petiticm,  while  23  were  in  ftvor  of 
approval.  The  commenters  iii 
opposition  to  the  petition  again  stressed 
concerns  about  the  ecologit^  safety  of 
commercial  scale  growth  of  the  ZW-20 
squa^  citing  such  risks  a*  gme  glow  to 
wild  squash,  potential  impacts  on 
squash  centers  of  diversity,  the  potential 
for  increased  weediness  in  wild  squash, 
and  the  risk  of  creating  new  viruses. 
APHIS  has  prepared  a  detailed  technical 
analysis  of.  and  response  to.  those 
comments  in  the  determination 
document,  which  is  available  upon 
request  from  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Analysis 

The  crookneck  squash  (CucuiMa 
pepo  L.  cultivar  YC77E  ZW-20)  (ZW- 
20)  developed  by  Upjohn  resists 
infiaction  l^  two  plant  virases,  zucchini 
yellow  mosaic  vims  (ZYMV)  and 
watermelon  mosaic  vims,  type  n 
(WMV2).  ZW-2G  squash  was  developed 
by  en^eering  two  plant  virus  genes, 
the  coar  protein  (CP)  genes  of  ZYMV 
and  WMV2,  into  a  line  of  yellow 
crookneck  squash.  In  addition,  the 
vector  system  used  to  transiier  the  viral 
CP  genes  into  the  recipient  squaso  was 
derived  from  the  bacterial  plant 
pathogen  Agrobacterium  tumefaciens. 
•Certain  noncoding  r^ulatory  sequences 
were  derived  from  plant  pathogens,  i.e. 
from  A.  tumefaciens  and  from 
cauliflower  mosaic  virus  and  cucumber 
mosaic  virus. 

The  ZW-20  squash  has  been 
considered  a  regulated  article  under  the 
APHIS  regulations  in  7  CFR  part  340  in 
part  because  of  the  use  of  CP  genes,  in 
part  because  of  the  derivation  of  the 
vector  system,  and  in  part  because  of 
use  of  noncoding  regulatory  sequences 
tarn  plant  pathogens.  Held  testing  of 
the  ZW-20  squa^  has  been  conducted 
since  1990  at  approximately  46  field 
sites  in  10  States  under  14  permits 
issued  by  APHIS.  All  field  trials  have 
been  performed  under  conditions  of 
reproductive  confinement.  Field  data 
reports  indicate  no  deleterious  effects 
on  plants,  nontarget  organisms,  or  the  ' 
environment  from  these  field  tests. 
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Determination 

Based  on  an  analysis  of  the 
information  and  data  submitted  by 
Upjohn,  a  review  tsf  scientific  literature, 
and  comments  received  from  the  public, 
APHIS  has  concluded  that  the  ZW-20 
squasQ  is  as  safe  to  grow  as  traditionally 
bred  vims  resistant  squash.  The 
available  evidence  indicates  that  ZW-20 
squash:  (1)  Exhibits  no  plant  pathogenic 
properties;  (2)  is  no  more  likely  to 
become  a  weed  than  a  vims  resistant 
squash  plant  developed  by  traditional 
breeding  techniques:  (3)  is  unlikely  to 
increase  the  weediness  potential  for  any 
other  cultivated  plant  or  native  wild 
species  with  which  it  can  interbreed;  (4) 
should  not  cause  damage  to  processed 
agricultural  commodities;  (5)  should  not 
increase  the  likelihood  of  the  emergence 
of  new  plant  vimses;  and  (6)  is  unlikely 
to  harm  other  organisms,  such  as  bees, 
which  are  beneficial  to  agriculture.  The 
basic  findings  of  the  preliminary  FONSI 
are  therefore  adopted  in  support  of  the 
determination  that  Upjehn's  ZW-20 
squash  does  not  present  a  plant  pest  risk 
and  therefore  will  no  longer  be 
considered  a  regulated  article  under 
APHIS'  regulations  in  7  CFR  part  340. 
The  effect  of  this  determination  is  that 
the  permit  requirements  of  7  CFR  part 
340  will  no  longer  apply  to  the  field 
testing,  importation,  or  interstate 
movement  of  ZW-20  squash  or  its 
progeny.  Importation  of  ZW-20  squash 
and  nursery  stock  or  seeds  capable  of 
propagation  is  still,  however,  subject  to 
any  restrictions  foimd  in  the  Foreign 
Quarantine  Notice  regulations  at  7  CFR 
part  319. 

National  EnviromnenUl  Policy  Act 

The  EA  has  been  prepared  in 
accordance  with:  (1)  The  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.);  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508);  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb);  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979.  and  44 
FR  51272-51274,  August  31. 1979). 
Based  on  that  EA.  APHIS  reached  a 
FONSI  with  regard  to  its  determination 
that  the  virus  resistant  squash  line 
designated  as  ZW-20  and  its  progeny 
are  no  longer  regulated  articles  under  its 
regulaUons  in  7  CFR  part  340.  Copies  of 
the  EA  and  FONSI  are  available  upon 
request  from  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 


Done  in  Washington.  DC,  this  7lh  day  of 
December  1994. 
Teny  L.  Medley, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  94-30570  Filed  12-12-94;  8:45  am] 
BiLUNG  CODE  3410-M-P 


Forest  Service 

Thundeibolt  Wildfire  Recovery.  Boise 
and  Payette  Natfomri  Forests,  kteho 

AGENCr:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 


SUMMARY:  The  Thunderbolt  Wildfire 
burned  a  total  of  27,000  acres  of  Boise 
and  Payette  National  Forest  system 
lands  in  the  fall  of  1994.  The  Forests 
intend  to  prepare  an  Environmental 
Impact  Statement  for  the  Thunderbolt 
wildfire  area  to  assess  and  disclose  the 
environmental  effects  of  opportunities 
designed  to  improve  long-term  fish 
habitat,  rehabilitate  existing  sediment 
sources,  improve  hydrologic  conditions  • 
of  affected  watersheds,  and  protect  long- 
term  soil  productivity.  These  objectives 
would  be  accomplished  through  road 
surfacing,  revegetation  of  road  cut  and 
fill  slopes,  and  drainage  improvements 
on  existing  roads;  planting  of  conifers 
and  shmbs;  and  salvaging  dead  and 
dying  trees  as  a  means  to  finance  the 
preceding  opportunities.  Timber  harvest 
would  be  done  by  helicopter,  and 
designed  to  result  in  minimal  ground 
disturbance  and  risk  of  erosion  and  no 
sediment  delivery  to  streams. 

AH  proposals  within  the  Thunderbolt 
Wildfire  Recovery  Area  would  protect 
visual  resources  on  river  segments 
eligible  for  classification  under  the  Wild 
and  Scenic  rivers  Act,  provide  for 
wildlife  habitat,  and  improve  fisheries 
habitat. 

SUPPLEMENTARY  INFORMATION:  In  the  fall 
of  1994,  the  Chicken,  Thunderbolt,  and 
portions  of  the  Corral  and  Blackwell 
wildfires  burned  in  excess  of  150.000 
acres  in  the  South  Fork  Sahnon  River 
drainage  of  the  Payette  and  Boise 
National  Forests  in  central  Idaho.  A 
broadscale  analysis  team  and  several 
landscape  analysis  teams  are  using  an 
ecosystem  based  approach  to  assess  the 
fires'  effects  and  identify  management 
opportunities  that  could  be 
implemented  to  move  the  postfire 
landscapes  toward  a  desired  ecological 
condition.  The  Payette  National  Forest 
is  currently  assessing  the  impacts  and 
potential  opportunities  associated  with 
the  Corral,  Blackwell  and  Chicken 
wildfires  which  may  result  in  separate 


Notices  of  Intent  to  prepare  an 
Environmental  Impact  Statement. 

The  primary  management  emphasis  in 
the  South  Fork  Salmon  River  drainage  is 
restoration  of  harvestable.  robust,  self- 
sustaining  populations  of  naturally 
reproducing  salmon  and  trout  The 
South  Fork  Salmon  River  was 
historically  the  single  laigest  producer 
of  summer  chinpok  salmon  in  the 
Columbia  River  Basin.  Since  the  1950's 
this  nm  has  declined  significantly, 
partially  due  to  habitat  degradation 
caused  by  management-induced 
sediment  The  species  is  currently  listed 
as  endangered.  Prime  spawning  habitat 
occurs  writhin  and/or  adjacent  to  the 
Thunderbolt  wildfire  landscape. 
Numerous  road-related  sediment 
sources  continue  to  deUver  sediment  to 
streams.  Annual  sediment  delivery  is 
expected  to  increase  as  a  result  of  the 
fires. 

Bum  intensities  in  the  Thunderbolt 
wildfire  area  varied  considerably. 
Within  the  fire  perimeter, 
approximately  6.000  acres  burned  at 
high  intensity.  9.000  acres  at  moderate 
intensity,  and  4.000  acres  at  low 
intensity.  Approximately  8.000  acres 
inside  the  fire  perimeter  did  not  bum. 

There  are  an  estimated  18,000  acres 
burned  within  Inventoried  Roadless 
Areas  (IRAs).  The  IRAs  affected  are 
Caton  Lake  and  Meadow  Creek. 

The  fire  burned  adjacent  to  or  within 
the  river  corridors  of  Johnson  Creek 
(eligible  for  Recreation  classification) 
and  South  Fork  Salmon  River,  which 
are  both  pending  Wild  and  Scenic  River 
study 

Proposed  Action 

The  objective  for  the  Proposed  Action 
is  to  improve  long-term  fish  habitat, 
rehabilitate  existing  sediment  sources, 
improve  hydrologic  conditions  of 
affected  watersheds,  protect  long-term 
soil  productisity,  promote  regeneration 
of  trees  on  burned  acres,  and  recover  the 
economic  value  of  fire-killed  and 
imminently  dead  trees  as  a  means  of 
financing  activities  related  to  the 
preceding  objectives. 

The  Proposed  Action  includes  the 
following  components: 

Activities  designed  to  rehabilitate 
existing  sediment  sources. 

Johnson  Creek  Road  (#413)— Surface 
(gravel)  5  miles,  surface  (asphalt)  at 
several  stream  crossings,  armor 
ditchlines,  install  culverts,  revegetate 
cut  and  fill  slopes,  constmct  fill 
stmctures. 

Cabin  Creek  Road  (#467)— Install 
gates  and  restrict  wet-season  traffic, 
constmct  waterfoars,  install  culverts. 
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Roaring  Creek  Road  (*474E>— Surface 
(gravel)  1  mile,  conatnict  wateiban. 
revegetate  cut  and  fill  slopes. 

Penny  Springs  Road  (#401) — InstaU 
gate  and  restrict  wet-season  traffic, 
revegetate  cut  and  fill  slopes,  improve 
drainage,  surface  (gravel)  at  several 
stream  crossings,  and  obliterate  0.6 
miles. 

Ditch  Creek  Road  (*410)— Relocate 
gate  and  seasonally  restrict  traffic  for 
wildlife  purposes,  improve  drainage, 
and  revegetate  cut  and  fill  slopes. 

Plant  conifers  and  shrub  species  on 
about  4,000  acres  of  moderate  and  high 
intensity  bum  areas  where  natural 
regeneration  is  not  expected  within  the 
next  five  to  ten  years. 

Harvest  economically  feasible  fire- 
killed  timber  and  imminently  dead  trees 
from  areas  outside  of  the  Riparian 
Habitat  Conservation  Areas  (draft 
PACFISH  criteria)  and  the  Wild  and 
Scenic  eligible  corridor  of  the  South 
Fork  Salmon  River.  Large  snags  would 
be  retained  in  varying  amounts 
ihoughout  the  harvest  areas  for 
dependent  wildlife,  long-term  soil 
productivity,  large  woody  debris 
recruitment,  shade  to  assist  tree 
regeneration,  and  aesthetics.  To  protect 
watersheds  and  fish  habitat,  helicopter 
yarding  systems  are  proposed  for  use  in 
the  salvage  effort  of  3.500  acres.  Four 
heUcopter  landings  would  need  to  be 
constructed  to  supplement  the  existing 
roads  and  landings  needed  to  facilitate 
harvest  activities.  No  new  road 
construction  is  proposed.  Additional 
road  reconstruction  may  be  identified 
during  analysis  as  necessary  to  improve 
water^eds  or  fish  habitat. 

Salvage  harvest  would  occtir  in  the 
Caton  Lake  and  Meadow  Creek  IRAs. 

Visiial  quality  objectives  would  be 
met  on  trails,  the  South  Fork  Salmon 
River  and  Johnson  Creek  roads,  and  the 
Wild  and  Scenic  River  eligible  Johnson 
Creek  and  South  Fork  Salmon  River 
corridors. 

Cultural  resource  sites,  r)f>arian  areas, 
and  sensitive  fish,  plant,  and  animal 
habitats  would  be  protected. 

Protection  measures  for  streams 
would  be  based  on  the  science  utilized 
to  develop  the  interim  direction 
contained  in  the  draft  PACFISH  EA.  The 
direction  issued  with  the  final  PACFISH 
EA  and  Decision  Notice  would  be 
incorporated  as  necessary. 

Methodologies,  rationale  and  findings 
associated  with  the  landsca{>e  analysis 
and  site  specific  environmental  analysis 
would  be  reviewed  by  a  proposed  panel 
of  experts  elected  from  Forest  Service 
research  and  system  branches,  and  other 
federal  agencies.  Recommendations 
made  by  this  panel  could  be  used  by 
Une  officers  in  directing  the 
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environmental  t  nalysis.  formulating 
alternatives,  dis  :lodng  environmental 
consequences,  developing  a  monitoring 
plan  and  makii^  the  final  decision.  This 
may  include  th((  option  of  not  moving 
ahead  with  any  br  part  of  the  action 
alternatives  if  cendusive  information 
shows  that  the  action  would  be 
damaging  to  anidromous  fish. 

Forest  Plan  Amendment 

The  Boise  ana  Payette  National  Forest 
Land  and  Resoiirce  Management  Plans 
have  specific  management  direction  for 
the  South  Fork  Salmon  River  Area.  The 
overall  goal  is  t<)  restore  harvestable, 
robust,  self-susttuning  populations  of 
natiually  reproducing  salmon  and  trout. 
The  Thunderbolt  Wildfire  Recovery 
Proposed  Actioa  is  designed  to  improve 
fish  habitat  and|is  consistent  with  the 
objectives  and  gjoals  of  both  Forest 
Plans.  Prior  to  if  aking  a  NEPA  decision, 
a  thorough  exai^ination  of  all  standards 
and  guidelines  af  both  Forest  plans 
would  be  completed-and  if  necessary, 
plan  amendmen  ts  would  be  addressed 
in  the  EIS. 

Preliminary  Iss  les 

Anticipated  c  incems  with  the 
Proposed  Actioi  i  are;  (1)  Gcound 
disturbing  activ  ties  may  increase 
sediment  delive  ry  to  streams  and 
degrade  fish  hatitat,  and  (2)  salvage 
harvesting  in  IRi\s  and  the  potential 
effect  it  may  have  on  the  wilderness 
attributes  of  thearea. 

Possible  Alternatives  to  the  Proposed 
Action 

Two  altematiies  to  the  Proposed 
Action  have  be^n  identified.  A  No 
Action  altematiVe,  and  an  alternative 
that  would  exclude  salvage  harvesting 
in  the  IRAs.  OtUer  alternatives  may  be 
developed  as  issues  are  raised  and 
information  is  received. 

Decisions  To  Ba  Made 

The  Boise  and  Payette  National  Forest 
Supervisors  will  decide  the  following: 

What  amountl  type,  and  distribution 
of  sediment  reduction  projects  and 
riparian  habitat  jconservation  measures 
would  be  implemented. 

If  Forest  Planiamendments  are 
necessary  to  proceed  with  the  proposed 
actions  within  the  Thunderboh  Wildfire 
Recovery  projec  t  area, 

ShouJd  dead  i  ind  imminently  dead 
trees  within  fire!  areas,  not  needed  to 
maintain  ecolo^cal  functions,  be 
so  how.  and 
ueas  need  to  be  planted. 


harvested  and  i 
What  burned 


Public  Involven  lent 


Scoping 
McCall 


UMI 


Meeting 

meetfngs  will  be  held  in 
(Smoke  unper  Loft,  Dec.  12, 


1994, 7:00  PM).  Boise  (Red  Lion  Inn 
Downtowner.  Dee.  13, 1994.  7:00  PM) 
and  Cascade  (Ranger  District  Office, 
Dec.  14, 1994, 7:00  PM).  Additional 
presentations  will  be  ifiade  upon 
request. 

Agency/Public  Contacts 

A  summary  of  the  Proposed  Action 
and  methodologies  to  be  used  in  the 
analysis,  will  be  mailed  in  early 
December  to  key  individuals,  groups 
and  agencies  for  comments  and  issue 
identification.  This  mailing  list  will 
include  about  350  people  who  are 
generally  interested  in  the  Boise  and  ' 
Payette  National  Forests'  NEPA  projects 
and  people  who  were  interested  m  the 
Boise  National  Forest's  Foothills 
Wildfire  Timber  Recovery  Project  in 
1992. 

Schedule 

Draft  Environmental  Impact 
Statement,  Februaiy.  1995.  Final  EIS. 
April.  1995.  Implementation.  July,  1995 

Past  experience  with  wildfire  timber 
recovery  efforts  on  the  Boise  and  Payette 
National  Forests  have  proven  that 
prompt  action  is  required  to  recover  the 
economic  value  of  fire-killed  trees.  The 
trees,  mostly  Douglas-fir,  subalpine  fir 
and  lodgepole  pine,  are  expected  to  lose 
more  than  half  of  their  economic  value 
by  the  fall  of  1995.  Recovered  timber 
values  would  be  used  to  finance 
beneficial  watershed  improvement 
projects  designed  to  improve  fish 
habitat. 

Comments 

Comments  concerning  the  proposed 
project  and  analysis  should  be  received 
in  writing  on  or  before  January  13, 1994. 
Mail  comments  to  Cindy  Tencick, 
Cascade  Ranger  District,  Boise  National 
Forest,  PO  Box  696,  Cascade,  ID  83611. 
Telephone,  (208)  382-7400.  Further 
information  can  be  obtained  at  the  same 
location. 

The  comment  period  on  the  Draft 
Environmental  Impact  Statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  Environmental 
Impact  Statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningftil  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vennont  Yankee  Nuclear  Power  Corp.  v 
NRDC  435  U.S.  519,  553  (1978).  Also 


environmental  olfactions  that  could  be 
raised  at  the  Draft  Environmental 
Impact  Statement  stage  but  that  are  not 
raised  until  after  completioo  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1002  (9th  Or..  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
Action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  oonsidming  issues  and 
concerns  on  the  Proposed  Action, 
comments  on  the  Draft  EnvironmeBtal 
Impact  Statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  adcfaess  the 
adequacy  of  tlra  Draft  Environmental 
Impact  Statement  or  the  merits  of  the 
altematives  formulated  and  discussed  in 
the  statement.  Reviewere  may  wish  to 
refer  to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implemeiuing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1S03.3  in  addressing  these  points. 

Bespniisihle  Offidala 

Cathy  Baibouletos.  Forest  Superviaor. 
Boise  National  Forest.  1750  Front  Street. 
Boise.  ID  83702;  and  Dave  Alexander. 
Finest  Supervisor,  Payette  National 
Forest,  106  West  Park.  McCall.  ID 
83638. 

Dated:  December  6. 19M. 


Cathy] 

Boise  Forest  Supervisor. 

Dated:  Dacamber  S,  19M.  \ 

DaaWF.Akundar. 
Payette  Forest  Supervisor. 
(FR  Doc  94-30548  Piled  12-12-94;  8:45  am] 
aajMQ  cooc  mimi-m 


DEPARTMENT  OF  COMMERCE 
Foreign>Trade  Zones  BoanI 
(QrdarNaTIT] 

Grant  of  Aulhortty  for  SubzoM  StMus; 
Zanoea  Inc.  (Pharmaceuticils)  Nowarfc, 
DE 

Pursuant  to  its  authority  under  die  Foreign- 
Trade  Zones  Act  of  June  18. 1934.  as 
amended  (19  V.S.C.  81a-81u),  the  Poraign- 


Trade  Zones  Board  (die  Boaid)  adopts  the 
following  Order. 

Whereas,  by  an  Act  ofQmgress 
approved  June  18. 1934.  an  Act  "To" 
provide  fov  the  establishment  *  •  •  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  far 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilcqge  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry: 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved: 

Whereas,  an  ^plication  bom  the 
Delaware  Development  OCBce.  on  behalf 
of  the  State  of  Deilaware.  grantee  of 
Fweign-Trade  Zone  99,  for  authority  to 
establidi  special-purpose  subzone  status 
at  the  phannaceutical  manu&cturing 
plant  of  Zenaca  Inc.,  in  Newark, 
Delaware,  was  filed  by  the  Board  on 
June  22, 1994.  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Kegiatar  (FTZ  Docket  26-94, 59 
FR  35095.  7-8-94):  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  apptication  is  in  the 
public  interest; 

Now.  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  99D)  at  the  plant  site 
of  Zenaca  Inc.  in  Newark.  Delaware,  at 
the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28. 

Signed  «t  Washington.  DC.  this  2nd  day  of 
December  1994. 

Susan  CEssonnaa, 

Assistant  Secretary  of  Coaanene  for  Import 
Administration,  Alternate  Qtaaman,  Foreign- 
Trade  Zones  Board. 

(FR  Doc  94-30580  Filed  12-12-94;  8:45  am) 
BlUSm  CODE  »1»4»# 


httemaUonal  Trade  Administration 

[A-870-834] 

Noticapf  PraHmlnafy  Oatormination  of 
Salaa  at  Lmo  Than  Fab- Valtie: 
OiapoaaUa  Poefcel  Ughtera  Rom  the 
Peopla'a  RapubNe  of  CMna 

AOGNCY:  Import  Administration. 
Intunational  Trade  Administratioo. 
Dapaitment  of  Commerce. 
EFFECnvrOATE:  December  13. 1994. 


FOR  FURTHER  aiFORMATION  OONTACT:  Julie 
Anne  Osgood  or  Todd  Hansen,  OfiBce  of 
Countervailing  hivestigations.  Import 
Administration.  Intnnational  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Con^tution 
Avenue  NW..  Washington.  DC  20230; 
telephcme  (202)  482-0167  or  482-1276. 
respectively. 

Preliminary  DaJTmin^tfj^m 

We  prelindnarily  determine  that 
disposable  podnt  lighters  from  the 
People's  Re^blic  of  China  (PRQ  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  then  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930  (the  "Act ").  as  amended.  The 
estimated  margins  of  sales  at  less  than 
fair  value  are  shown  in  the  "Suspension 
of  liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  May  31. 1994  (59  FR 
29412.  June  7. 1994).  the  folknving 
events  have  occurred: 

On  June  23. 1994,  the  United  States 
International  Trade  Commission  ("ITC") 
issued  an  affirmative  preliminary  injury 
determination  (see  ITC  Investigation  No 
303-TA-25). 

On  June  13, 1994.  we  sent  a  lettw  to 
the  China  Chamber  of  Commerce  for 
Machinery  and  Electronic  Products 
hnport  and  E>qport  ("OOCME") 
requesting  names  and  addresses  of  PRC 
producers  and  entorters  of  disposable 
pocket  lighten  ("lighters")  sold  in  the 
United  States.  On  June  22. 1994.  we 
received  a  list  of  producers  and 

exportere  of  lighters  from  die  CCCME.  A 
questionnaire  was  presented  on  July  1. 
1994.  to  the  CCCME  and  to  the  Ministry 
of  Foreign  Trade  and  Economic 
Cooperation  ("MOFTEC")  for 
distribution  to  PRC  producen  and 
enoorters  of  lighters. 

On  September  20. 1994.  we  ^ 

postponed  the  preliminary  ■ 

detnmination  until  December  5, 1994      ' 
(59  FR  48284). 

On  September  9. 1994.  responses  to 
the  Department's  questionnaire  were 
received  from  the  following  expwters  of 
lighten:  China  National  Overseas 
Thi^ngCorporation  (Nin^) 
("COTOO").  Guangdong  Light  Industrial 
Products  Import  and  Export  ("CLIP"), 
Gao  Yao  (Hong  Kong)  Hue  Fa  Industrial 
Company.  Ltd.  ("Gao  Yao"),  PolyQty 
Industrial,  Ltd.  ("PolyCity").  and  Oi- 
Claque  Company  Limited  ("Cli-  ' 

Claque").  On  October  12  and  18, 1994.     I 
we  sent  supplemental/deficiency 
questionnaires  to  the  respondents. 
Responses  to  the  supplemental 
questionnaires  ¥mn  received  on 
November  14. 1994.  On  November  23, 
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1994,  petitioner  alleged  critical 
circumstances. 

Scope  of  the  Investigation 

tha  products  covered  by  this 
investigation  are  disposable  pocket 
lighters,  whether  or  not  refillable.  whose 
fuel  is  butane,  isobutane,  propane,  or 
other  liquified  hydrocart>on,  or  a 
mixture  containing  any  of  these,  whose 
vapor  pressure  at  75  degrees  fahrenheit 
(24  degrees  Celsius)  exceeds  a  gage 
pressiue  of  15  pounds  per  square  inch. 
Non-refillable  pocket  lighters  are 
imported  under  subheading 
9613.10.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
C/HTSUS").  Refillable.  disposable 
pocket  lighters  would  be  imported 
under  subheading  9613.20.0000. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Windproofrefillable  utters,  as 
described  in  a  memorandum  to  Barbara 
R.  Stafford,  dated  December  5, 1994,  are 
excluded  from  the  scope  of  this 
investigation. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
December  1, 1993  through  May  31, 

1994. 

NonmaHiet  Economy  Country  Status 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  country 
("NME")  in  all  past  antidumping 
investigations  (see,  e.g..  Notice  <^ Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Saccharin  from  the  PRC  (59  FR 
58818,  November  15, 1994).  No 
information  has  been  provided  in  this 
proceeding  that  would  lead  us  to 
overturn  our  former  determinations. 
Therefore,  in  accordance  with  section 
771(18)(c)  of  the  Act,  we  have  treated 
the  PRC  as  an  NME  for  purposes  of  this 
investigation. 

Where  the  Department  is  investigating 
imports  from  an  NME,  section  773(c)(1) 
of  the  Act  directs  us  to  base  foreign 
market  value  ("FMV")  on  the  NME 
producers'  factors  of  production,  valued 
in  a  market  economy  that  is  at  a  level 
of  economic  development  comparable  to 
that  of  the  NME  under  investigation  and 
that  is  a  significant  producer  of 
comparable  merchandise.  Section 
773(c)(2)  of  the  Act  alternatively 
provides  that  where  available 
information  is  inadequate  for  using  the 
factors  of  production  methodology, 
FMV  may  be  based  on  the  export  prices 
for  comparable  merchandise  from 
mariiet  economy  countries  at  a 
comparable  level  of  economic 
development. 
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exporter.  In  this 
respondents  i 
that  are  involve 
PRC  that  manuf 


For  purposes  of  the  preliminary 
determination.  We  have  relied  on  the 
methodology  paovided  by  section 
773(c)(1)  of  the  kct  to  determine  FMV. 
The  sources  of  i  adividual  factor  prices 
are  discussed  ii  the  FMV  section  below. 

Separate  Rates 

All  five  respa  idents  have  requested 
separate  antidui  aping  duty  rates.  In 
cases  involving  non-market  economies, 
the  Department  s  policy  is  to  assign  a 
separate  rate  on  y  when  an  exporter  can 
demonstrate  tht  absence  of  both  dejuie 
and  de  facto  goi  ernmental  control  over 
export  activitiet .  In  determining 
whether  compa  des  should  receive 
separate  rates,  \  e  focus  our  attention  on 
the  exporter  rat  Ler  than  the 
manunicturer,  a^  our  concern  is 
manipulation  of  export  prices,  and  we 
examine  PRC  gqvemment  control  of  the 
case,  two  of  the  five 
[Hong  Kong  exporters 
in  joint  ventures  in  the 
icture  hghters.  Since 
PolyCity  and  CU-Claque  are  located 
outside  the  PRCI  the  PRC  government 
does  not  have  pmsdiction  over  them. 
Moreover,  the  niC  government  does  not 
have  any  ownei^p  interest  in  these 
exporters  and,  therefore,  it  cannot 
exercise  control  through  ownership  of 
these  companies.  Further,  we  have  no 
evidence  on  the  record  indicating  that 
the  PRC  govern]  nent  exerts  control  over 
these  exporters.  (See,  business 
proprietary  memorandum  to  the  file 
dated  Decembei  5, 1994.)  On  this  basis, 
we  preliminaril;  r  determine  that  there  is 
no  need  to  appl  r  our  separate  rates 
analysis  and  Uu  t  PolyQty  and  Cli- 
Claque  are  entiued  to  individual  rates. 

In  contrast  to  PolyCity  and  Cli-Claque, 
Gao  Yao  is  a  50^0  joint  venture 
between  a  Chin^  company  and  Hong 
Kong  company,  rrhe  joint  venture  owns 
both  the  produoion  and  export  facilities 
used  to  manufu  ture  and  export  the 
lighters  it  sells  1  3  the  United  States. 
Given  the  direcl  PRC  ownership  in  Gao 
Yao's  export  faalities,  we  have 
preliminarily  determined  that  it  is 
appropriate  to  a  )ply  our  separate  rates 
analysis  to  this  i  ompany. 

COTCO's  and  GLlP's  business 
licenses  indicat  that  they  are  owned 
"by  all  the  peop  e."  As  stated  in  the 
Final  Determina  don  of  Sales  at  Less 
than  Fair  Value:  Silicon  Carbide  from 
the  PRC  (59  FR  :2585,  May  2, 1994) 
("Silicon  Carbide"),  "ownership  of  a 
company  by  all  the  people  does  not 
require  the  appttcation  of  a  single  rate." 
Accordingly,  these  companies  are 
eligible  for  consideration  for  a  separate 
rate  under  our  criteria. 

To  establish  w  hether  a  firm  is  entitled 
to  a  separate  rat  i,  the  Department 


analyzes  each  exporting  entity  under  a 
test  arising  out  of  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Spariden  from  the  PRC  (56  FR 
20588,  May  6, 1991)  ("Sparklen")  and 
amplified  in  Silicon  Carbide.  Under  the 
separate  rates  criteria,  the  Department 
assigns  separate  rates  only  where 
respondents  can  demonstrate  the 
absence  of  both  dejure  and  de  facto 
governmental  control  over  export 
activities. 

1.  Absence  of  De  Jure  Control 

The  respondents  submitted  a  number 
of  dociunents  to  demonstrate  absence  of 
de  jure  control,  including  two  PRC  laws 
indicating  that  the  responsibility  for 
managing  enterprises  owiwd  by  "all  the 
people"  is  with  the  enterprises 
themselves  and  not  with  the 
government.  These  are  the  "Law  of  the 
People's  Republic  of  China  on  Industrial 
Enterprises  Owned  by  the  Whole 
People,"  adopted  on  April  13, 1988 
("1988  Law"):  and  the  "Regulations  for 
Transformation  of  Operational 
Mechanism  of  State-Owned  Industrial 
Enterprises."  approved  on  August  23, 
1992  ("1992  Regulations"). 
Respondents'  submission  also  included 
the  "Temporary  Provisions  for 
Administration  of  Export 
Commodities,"  approved  on  December 
21, 1992  ("E}q>ort  Provisions"). 

The  1988  Law  and  1992  Regulations 
shifted  control  from  the  government  to 
the  enterprises  themselves.  The  1988 
Law  provides  that  enterprises  owned  by 
"all  the  people"  shall  mtdce  their  own 
management  decisions,  be  responsible 
for  their  own  profits  and  losses,  choose 
their  own  suppliera  and  purchase  their 
own  goods  and  materials,  llie  1988  Law 
contains  other  provisions  which 
indicate  that  enterprises  have 
management  independence  from  the 
government  The  1992  Regulations 
provide  that  these  same  enterprises  can, 
for  example,  set  their  own  prices 
(Article  IX);  make  their  own  production 
decisions  (Article  XI);  use  their  own 
retained  foreign  exchange  (Article  XII); 
allocate  profits  (Article  II);  sell  their 
own  products  without  government 
interference  (Article  X);  make  their  oiwn 
investment  decisions  (Article  Xm); 
dispose  of  their  own  assets  (Article  XV); 
and  hire  and  fire  employees  without 
government  ra|proval  (Article  XVII). 

The  Exp(»t  novisions  indicate  those 
products  subject  to  direct  government 
control  Lighters  do  not  appear  on  the 
Export  Provisions  list  and  are  not, 
therefore,  subject  to  export  constridnts. 

Consistent  with  Silicon  Carbide,  we 
determine  that  the  existence  of  these 
laws  demonstrates  that  COTCO,  CLIP, 
and  Gao  Yao  are  not  subject  to  dejure 


central  government  control  with  respect 
to  export  sales  and  pricing  decisions. 
However,  there  is  some  evidence  that 
the  provisions  of  the  above-cited  lavtrs 
and  regulations  have  not  been 
implemented  uniformly  among  different 
sectors  and/or  jurisdictions  in  the  PRC 
(see  "PRC  Government  Findings  on 
Enterprise  Autonomy,"  in  Foreign 
Broadcast  Information  Service-China- 
93-133  Only  14, 1993}).  Therefore,  the 
Department  has  determined  that  a  de 
facto  analysis  is  critical  to  determine 
whether  COTCO,  Gao  Yao  and  GUP  are 
subject  to  governmental  control  over 
export  sales  and  pricing  decisions. 

2.  Absence  of  De  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  a 
respondent  is  subject  to  de  facto 
government  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by,  or  subject  to  the  approval  of. 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses  (see  Silicon  Carbide). 

In  response  to  our  questionnaire, 
COTCO,  CLIP,  and  Gao  Yao  have  each 
asserted  that  they: 

•  Are  able  to  borrow  at  market  rates 
from  commercial  banks; 

•  Maintain  their  own  bank  accounts, 
including  foreign  exchange  earnings; 

•  Are  not  restricted  in  their  access  to 
their  bank  accdimts; 

•  Operate  at  a  profit. 

•  Nfeke  independent  business 
decisions,  including  what  to  export; 

•  Set  their  own  prices  independentiy 
and  that  the  prices  are  not  subject  to 
review  by  trading  companies  or 
government  authorities; 

•  Base  their  relationships  with 
suppliers  and  customers  ©n  arm's  length 
negotiations  without  governmental 
interference; 

•  Are  not  subject  to  foreign  exchange 
targets  set  by  either  the  central  or 
provincial  governments; 

•  Have  the  ability  to  sell,  transfer,  or 
acquire  assets;  Exporter-Specific 
Information: 

The  following  is  a  summary  of 
additional  information  provided  by  th^. 
exporters: 

Gao  Yao  has  stated  that. 

•  It  is  a  Sino-Hong  Kong  50-50  joint 
venture; 


•  It  has  no  legal  relationship  with 
either  the  local,  regional  and/or  national 
government; 

•  It  nmintains  a  bank  account  in  Hong 
Kong  where  all  monies  received  fiom 
Cao  Yao's  foreign  sales  are  deposited 
and  that  the  allocation  of  foreign 
currency  is  not  subject  to  governmental 
review  or  approval; 

•  Chinese  joint  venture  and  other 
laws  confirm  Gao  Yao's  independence 
(Gao  Yao  submitted  an  exhibit 
consisting  of  laws  pertaining  to  Sino- 
Foreign  joint  ventures  in  its  response); 

•  Management  is  selected  by  the 
board  of  dfrectora.  without  any 
governmental  interference; 

•  Profits  are  divided  evenly  between 
the  joint  ventiue  partners  according  to 
the  shares  invested; 

•  The  managing  director  of  Gao  Yao 
is  a  Hong  Kong  resident;  and 

•  All  contracts  are  negotiated  and 
signed  by  the  officials  of  Gao  Yao's 
Hong  Kong  sales  office. 

CLIP  has  stated  that: 

•  Management  is  selected  by  its  board 
of  directors; 

•  Current  ownership  of  the  company 
is  by  "all  the  people."  The  company 
received  authorization  to  privatize  on 
March  5. 1993.  and  "is  in  the  process  of 
totally  privatizing;"  and 

•  It  is  independently  managed  and 
operated  (a  statement  to  this  effect  from 
CCCME  was  included  in  the  response  as 
an  exhibit). 

COTCO  has  stated  that: 

•  It  is  a  limited  liability  company, 
owned  by  COTCO  Beijing,  which,  in 
turn,  is  an  "all  the  people"  company; 

•  It  is  independentiy  managed  and 
operated  (a  statement  to  this  efliBCt  from 
CCCME  was  included  in  the  response  as 
an  exhibit); 

•  Its  mant^er  is  hired  following  a 
public^ notice  of  vacancy,  screening,  and 
hiring  negotiations;  the  manager  then 
selects  the  company's  management 
committee;  the  decisions  regarding  the 
selection  and  promotion  of  management 
are  not  subject  to  any  entity's  review  or 
approval. 

The  information  submitted  on  behalf 
of  each  of  the  three  companies  supports 
a  preliminary  finding  that  there  is  a  de 
facto  absence  of  governmental  control  of 
export  functions  of  each  of  the  three 
companies. 

Consequentiy.  COTCO,  Gao  Yao  and 
GLIP  have  preliminarily  met  the  criteria 
for  the  application  of  separate  rates.  We 
will  examine  this  issue  in  detail  at 
verification  and  determine  whether  the 
questionnaire  responses  are  supported 
by  verifiable  documentation. 

Surrogate  Country 

Section  773(c)(4)  of  tiie  Act  requires 
the  Department  to  value  the  NME 


producers'  facton  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economies  that  (1)  are  at  a  level  of 
economic  development  comparable  to 
that  of  the  NME  country  and  (2)  are 
significant  producers  of  comparable 
merchandise.  The  Department  has 
determined  that  Indonesia  is  the  most 
suitable  surrogate  for  purposes  of  this 
investigation.  Based  on  available 
statistical  information,  Indonesia  is  at  a 
level  of  economic  development 
comparable  to  that  of  the  PRC,  and 
Indonesian  export  statistics  indicate  that 
the  country  is  a  significant  producer  of 
lighters.  Based  on  available  information. 
Indonesia  is  the  only  surrogate  country, 
of  those  identified  by  our  Office  of 
PoUcy,  that  meet  both  of  these  criteria. 
(See.  memorandum  to  the  file  from 
Todd  Hansen  to  Carole  Showen.  dated 
December  5. 1994,  Surrogate  Country 
Selection  and  memorandum  from  David 
Mueller,  Director,  Office  of  Policy  to 
Susan  Kuhbach,  Director.  Office  of 
Countervailing  Investigations,  dated 
September  8. 1994.  Lighters  from  the 
People's  RepubUc  of  China.  Non-Market 
Economy  Status  and  Surrogate  Country 
Selection.) 

Fair  Value  Comparisons 

To  determine  whether  sales  of  lighters 
from  the  PRC  by  COTCO.  Gao  Yao, 
CLIP.  PolyCity  and  Cli-Claque  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price 
("USP")  to  FMV.  as  specified  in  die 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  the  notice. 

United  States  Price 

For  all  respondents,  we  based  USP  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act.  because 
lighters  were  sold  directly  to  unrelated 
parties  in  the  United  States  prior  to 
importation  into  the  United  States,  and 
because  exporter's  sales  price  ("ESP") 
methodology  was  not  indicated  by  other 
circumstances. 

We  calculated  purchase  price  based 
on  packed,  FOB  foreign-port  prices  to 
unrelated  purchasers  in  the  United 
States,  and  packed,  CIF  prices,  where 
appropriate.  We  made  deductions  for 
foreign  inland  freight,  containerization. 
loading,  port  handling  expenses,  and 
marine  insurance,  as  indicated. 
Generally,  costs  for  these  items  were 
valued  in  the  surrogate  country 
However,  where  inland  freight  was 
purchased  from  market  economy 
suppliers  and  paid  for  in  a  market 
economy  currency,  we  used  the  cost 
actually  incurred  by  the  exporter 
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Forugn  Market  Vahte 

•  In  aocordvBoe  with  faction  773(c)  of 
tlM  Act.  w»  calculatod  FMV  based  on 
bcton  of  production  repoitad  by  the 
fMrtojies  in  the  PRC  whkh  produced  the 
subject  merdiandiae  for  the  five 
resp<Hiding  cxpwten.  The  bctors  used 
to  produce  lighters  include  matoials. 
labior  and  eneiigy.  To  calculate  FMV.  the 
reported  factor  quantities  were 
multiplied  by  the  appropriate  surrogate 
values  fitnn  bidonesia  for  those  inputs 
purchased  domestically  from  PRC 
suppliers.  Where  inputs  were  impcnted 
from  market  economy  countries  and 
paid  for  in  a  market  economy  cunency, 
we  used  the  actual  costs  incurred  by  the 
producers  to  value  those  factors  (see. 
e.g..  Final  Dstennination  of  Sales  at  Less 
Than  Fair  Value:  Oscillating  Ceiling 
Fans  From  the  People's  Republic  of 
China.  56  FR  55271.  October  25, 1991). 
Where  a  respcmdent  failed  to  provide 
certain  factor  information  in  a  usable 
form,  we  have  used  publicly  available 
informaticm  from  the  petition  and  other 
respondents  as  best  information 
available  in  valuing  these  factors. 

Cli-Claque  has  argued  that  since  it 
purchases  certain  input  parts  produced 
in  the  PRC  from  a  Hong  Kong  reseller, 
the  Department  should  accept  these 
prices  as  market-determined  and  use 
them  when  calculating  FMV.  We 
disagree  with  this  argument  and  have 
not  used  the  prices  for  these  inputs  in 
calculating  FMV.  For  purposes  of 
valuing  factors  of  production,  it  is  the 
Department's  practice  not  to  use  prices 
from  one  PRC  producer  to  an  unrelated 
PRC  producer  because  those  prices  are 
distorted.  In  the  present  case,  the  two 
Hong  Kong  companies  negotiated  prices 
for  inputs  produced  in  the  PRC  on 
behalf  of  their  related  production 
facilities  located  in  the  PRC.  Therefore, 
we  have  determined  that  these  input 
prices  should  not  be  used  to  value  the 
factors  of  production  in  this  case.  We 
have  only  used  prices  for  imported 
inputs  which  were  produced  in  market- 
based  economies  to  value  those  factors. 

In  determining  which  siurogate  value 
to  use  for  each  factor  of  production 
which  was  not  sourced  from  a  market- 
economy  country,  we  selected,  where 
possible,  from  publicly  available, 
pubhshed  information  ("PAPI")  which 
was:  (1)  an  average  non-export  value;  (2) 
representative  of  a  range  of  prices 
within  the  PCH  if  submitted  by  an 
interested  party,  or  most 
contemporaneous  with  the  POI;  (3) 
product-specific:  and  (4)  tax-exclusive. 

With  the  exception  of  butane,  we  used 
the  Indonesian  import  price  taken  from 
the  Indonesian  Foreign  Trade  Statistical 
Bulletin— Imports.  November  1993.  For 
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butane,  howevel.  the  amount  imported 
into  Indoneua  was  nagHgpay  oompaivd 
to  the  amount  m  ported  from  thM 
country.  Therefc  re,  for  those  PRC 
producers  that  (id  not  import  bittaDe 
from  market  economy  aomces.  wv  relied 
on  Indonesian  export  statistics,  as 
reported  in  the  Updonesian  Foreign 

Trade  StatisticallBulletin— Exports, 
November  1993.' 

We  used  Indotesian  transpmtation 
rates  taken  fromia  September  18. 1991, 
nt  cable  from  the 
lonesia  to  value 
'een  the  source  of  the 
and  the  disposaUe 
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U.S.  state  De^ 
U.S.  Embassy 
inland  freight 
production  facti 
lighter  factories 

To  value  el 
information 
Data  Book  for 
Region  (January 


used  the  statutor 
percent  of  mater 
overtiead  costs  i 
factory.  Few  prof 
minimimi  of  eic 


idty.  we  used  pii^ilic 
the  Electric  Utilities 
Asian  and  Pacific. 
.  ,993)  published  by  the 
Asian  Development  Bank.  To  value 
labor  amounts,  Mfe  used  labor  rates 
published  by  thojBureau  of  International 
Labor  Affairs,  U.S.  Department  of  Labor. 
in  Foreign  Labor'Trends-Indonesia. 

We  adjusted  tUe  factw  values,  when 
necessary,  to  tbePOI  using  wholesale 
price  indices  ("WPfa")  published  by  the 
International  Motietary  Fund  ("IMF'). 

To  value  factoty  ovmiead,  we 
calculated  perceatages  based  on  a 
December  2, 199«  U.S.  State  Department 
cable  from  the  UJS.  Embassy  in  Jakarta 
giving  elements  <  if  industry  group 
income  statemen  s. 

For  general  expense  percentages,  we 
minimum  of  10 
Is,  labor,  and 
Iculated  for  each 
we  used  the  statutory 
„^  percent  of  materials, 
labor,  factory  ov^head,  and  general 
expenses.  We  diq  not  have  Indonesian 
values  for  either  general  expenses  or 
profit.  I 

We  added  pacjjing  based  on 
Indonesian  valu^  obtained  from  the 
Indonesian  Foretoi  Trade  Statistical 
Bulletin — ^Importt,  November  1993. 

Cli-CIaque  argues  that  since  it  makes 
all  of  its  sales/exports  bma  Hong  Kong, 
has  all  of  its  management, 
administrative  and  selling  operations  in 
Hong  Kong,  and  fa  wholly-owned  and 
operated  as  a  maocet-economy  producer, 
we  should  treat  CSi-aaque  as  a  market- 
economy  produc^  and  base  FMV  on 
Hong  Kong  home  market  prices.  Failing 
this,  Cli-Claque  maintains  that  since  the 
PRC  production  mdlity  does  not  know 
Cli-Claque's  customers  or  the  ultimate 
destination  of  thai  merchandise  and 
since  the  products  enter  the  commerce 
of  Hong  Kong,  wa  should,  at  a 
minimum,  consioer  Cli-CIaque  as  a 
third  coimtry  reseller  and  consider 
Hong  Kong  a  vial^e  home  market  on 
which  to  base 


We  disa^ee  witLOi-CIaqae  on  bolb 
accounts.  First,  itoielaled  {aodnctioD 
fadltty  is  located  in  a  noiMBarket 
econoray  onuUry  and,  theniorB,  the 
FMV  of  the  sidijeGt  mocfaaidise  must 
be  determined  using  the  factors  of 
prodiiction  methodology.  Second,  ^ven 
the  lelatiemship  between  Cli-Claque  and 
the  PRC  production  facility,  we  do  not 
consider  that  then  is  a  "purdbase"  torn 
the  PRC  productiofn  facility  by  Cli- 
Claque  within  the  meaning  of  sectioa 
773(f)  of  the  Act  Thoefore.  Cli-Claque 
is  not  considered  a  "reseller"  within  the 
meaning  of  that  provisicm. 

Best  Information  Available 

Potential  exporters  identified  by 
MOFTEC  failed  to  respond  to  our 
questicmnaire.  In  the  iabsence  of 
responses  from  these  and  other  PRC 
exporters  during  the  POI.  we  are  basing 
the  PRC  country-wide  rate  on  best 
information  available  (BIA).  When  a  ' 
company  refuses  to  provide  inibimation 
requested  in  the  form  recpured,  or 
otherwise  significantly  impedes  the 
Department's  investigadoo,  it  is 
appropriate  for  the  Department  to  assign 
to  the  company  the  higher  of  (a)  the 
highest  margin  alleged  in  the  petition, 
or  (b)  the  highest  calculated  rate  of  any 
respondent  in  the  investigation  (see 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products.  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  fitjm  Belgium.  58  FR  37083,  July 
9, 1993)  ( "Bel^um  Steel").  Since  some 
PRC  exporters  failed  to  respond  to  our 
questionnaire,  we  are  assigning  to  all 
other  PRC  exporters  the  h^hest  margip 
in  the  May  27, 1994.  amendment  to  the 
petition. 

Critical  Circumstances 

On  November  23. 1994.  petitioner 
alleged  that  "critical  circumstances" 
exist  with  respect  to  imports  of 
disposable  pocket  lighters  from  the  PRC. 
We  did  not  receive  the  allegation  in 
time  to  make  a  critical  circumstance 
determination  in  this  preliminary 
determinatioirr However,  we  will  make 
a  preliminary  determination  with 
respect  to  critical  circumstances  no  later 
than  December  23, 1994.  pursuant  to  19 
CFR  353.16(b){2)(ii). 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  information  used  in 
making  our  final  determination. 

Suspension  of  Liquidation 

For  Gao  Yao,  we  calculated  a  zero 
margin.  Consistent  with  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 


Value:  Certain  Cased  Pencils  from  the 
People's  Republic  of  China  (59  FR 
55625,  November  8, 1994).  merchandise 
that  is  sold  by  Gao  Yao  but 
manufactured  by  other  producers  will 
not  receive  the  zero  margin.  Instead, 
such  entries  will  be  subject  to  the  "All 
Others"  margin. 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  disposable  pocket  lighters 
fit)m  the  PRC,  as  defined  in  the  "Scope 
of  the  Investigation"  section  of  this 
notice,  that  are  entered,  or  withdrawn 
fi^m  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  dumping  margins,  as  shown 
below.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


February  3. 1995,  at  10:00  am  at  the  U.S. 
Department  of  Commerce  in  Room  1412. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  prior  to  the  scheduled  time.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

We  will  make  our  final  determination 
not  later  than  75  days  after  of  this 
preliminary  determination. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  and 
19  CFR  353.15(a)(4).    ^ 

Dated;  December  5, 1994. 
Susan  G.  EsMrman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-30581  Filed  12-12-94;  8:45  am] 
BNXING  COOC  3S10-0S-P 


Manufacture/producer/exporter 


China  National  Overseas  Tfad- 
ing  Corp 

Cli-Claque  Company  Ltd 

Gao  Yao  (HK)  Hua  Fa  Indus- 
trial Co.,  Ltd  

Guangdong  Light  Industrial 
Products  Impoft  and  Export 
Corp  

PolyClty  Industrial,  Ltd 

All  others 


^De  minimus. 


Margin 
(Percent) 


37.48 
7.03 

'0.10 


35.08 

63.09 

197.85 


ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
within  75  days  after  our  final 
determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  niunber: 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed. 

In  accordance  vwth  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
January  20, 1995,  and  rebuttal  briefs  no 
later  than  January  27, 1995.  A  heai^, 
if  requested,  will  be  held  on  Friday. 


Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  initiation  of  process  of 
revoke  export  trade  certificate  of  review 
No.  92-00008. 


SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  International  EXIM 
Corporation.  Because  this  certificate 
holder  has  failed  to  file  an  annual  report 
as  required  by  law,  the  Department  is 
initiating  proceedings  to  revoke  the 
certificate.  This  notice  summarizes  the 
notification  letter  sent  to  International 
EXIM  Corporation. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/482-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  [15  U.S.C.  4011-21] 
authorized  the  Secretary  of  Commerce 
to  issue  export  trade  certificates  of 
review.  The  regulations  implementing 
Title  in  ("the  RegulaUons"]  are  found  at 
15  CFR  part  325.  Pursuant  to  this 
authority,  a  certificate  of  review  was 
issued  on  September  8, 1992  to 
International  EXIM  Corporation. 

A  certificate  holder  is  required  by  law 
(Section  308  of  the  Act,  15  U.S.C.  4018) 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate.  The  annual  report  is  due 
within  45  days  after  the  anniversary 
date  of  the  issuance  of  the  certificate  of 
review  {Sections  325.14(a)  and  (b)  of  the 
Regulations).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 


for  revocation  (Sections  325.10(a)  and 
325.14(c)  of  the  Regulations). 

The  Department  of  Commerce  sent  to 
International  EXIM  Corporation  on 
August  29. 1994,  a  letter  containing 
annual  report  questions  with  a  reminder 
that  its  annual  report  was  due  on 
October  23, 1994.  Additional  remindere 
were  sent  on  October  24, 1994,  and  on 
November  18, 1994.  The  Department 
has  received  no  written  response  to  any 
of  these  letters. 

On  December  7, 1994,  and  in 
accordance  with  §  325.lO(c)(2]  of  the 
Regulations,  a  letter  was  sent  by 
certified  mail  to  notify  International 
EXIM  Corporation  that  the  Department 
was  formally  initiating  the  process  to 
revoke  its  certificate.  The  letter  stated 
that  this  action  is  being  taken  for  the 
certificate  holder's  failure  to  file  an 
annual  report. 

In  accordance  with  §  325.10(c)(2)  of 
the  Regulations,  each  certificate  holder 
has  thirty  days  fix)m  the  day  after  its 
receipt  of  the  notification  letter  in 
which  to  respond.  The  certificate  holder 
is  deemed  to  have  recei\red  this  letter  as 
of  the  date  on  which  this  notice  is 
published  in  the  Federal  Register.  For 
good  cause  shown,  the  Department  of 
Conunerce  can,  at  its  discretion,  grant  a 
thirty-day  extension  for  a  response. 
If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department's  statement  in  the 
notification  letter  that  it  has  failed  to  file 
an  annual  report.  It  should  state  in 
detail  why  the  facts,  conduct,  or 
circumstances  described  in  the 
notification  letter  are  not  true,  or  if  they 
are,  why  they  do  not  warrant  revoking 
the  certificate.  If  the  certificate  holder 
does  not  respond  within  the  specified 
period,  it  will  be  considered  an 
admission  of  the  statements  contained 
in  the  notification  letter  (Section 
325.10(c)(2]  of  the  Regulations). 

If  the  answer  demonstrates  that 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  Justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  docimnents  or  information 
that  are  necessary  to  support  its 
contentions  (Section  325.10(c)(3!  of  the 
Regulations). 

The  Department  shall  pubhsh  a  notice 
in  the  Federal  Register  of  the  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (Section  325.10(c)f^ 
of  the  Regulations).  If  there  is  a 
determination  to  revoke  a  certificate, 
any  person  aggrieved  by  such  final 
decision  may  appeal  to  an  appropriate 
U.S.  district  court  within  30  days  irom 
the  date  on  which  the  Department's 
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Arizona  State  Untvaretty,  Notice  Of 
OtcWon  on  AppNcMon  for  Ou9>Free 
Entry  o(  SdentHic  bMtniiMiH 

This  dedsiaD  is  made  pursuant  to 
,  Section  6(c)  of  the  Educational. 
Scientific  and  Cultoial  Materials 
Importation  Act  of  1966  (Pub.  L.  8&- 
651, 80  Stat  867;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  PJM.  in  Room  4211. 
U.S.  Depotmmt  of  Canunerce.  14th  and 
Constitution  Avenue,  N.W., 
Washington.  D.C 

Dodbet  Numher  94-108.  Applicant: 
Arizona  State  Univernty.  Tempo,  AZ 
85387-1504.  Ihstnunent;  Toroidal 
Electrostatic  Analyzer.  Manufactarer. 
High  Voltags  Engineering  Eur^ta.  The 
Netherlands.  Intended  Use:  See  notice  at 
59  FR  52288,  October  17, 1994. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactuLied  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  umultaneous  measurement  of 
energy  (resolution  of  >  E/E  s  4.0  x  lO-^) 
and  incident  angle  (resolution  =  0.3* 
over  a  30*  acceptance  angle)  to  provide 
ultimate  depth  resolution  to  about  0.5 
nm.  Oak  Ridge  National  Laboratory  and 
a  private  research  laboratory  advised  on 
November  17. 1994  that  (1)  these 
capabiUUes  are  pertinent  to  the 
applicant's  intended  pxirpose  and  (2) 
they  know  of  no  domestic  instrument  or 
appsratus  of  equivalent  scientific  value 
to  the  foreign  instrtmirat  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
I  Woods 


Acting  Ditector.  Statutory  Import  Rogmms 
Staff 

IFR  Doc.  »4-30S«2  Filed  12-12-94;  8:45  am) 


Grant  of  Cortffleato  ofbitscim 
Exfenakm  of  IM  Tom  of  U.8.  Patwit 
No.4.062;B4^RMnwon 

MBicr:  Pate4  and  TradenuBlc  Office. 
COBunarce^ 

ACTION:  Notic^  of  Interim  Patent  Term 
Extension. 


SUMMARY:  ThePatent  and  Trademark 
Office  has  issuUl  a  cortificate  under  35 
U.S.C  lS6(d)(9)  for  a  one-yen  interim 
extension  of  tUe  term  of  U.S.  Patent  Na 
4,062.848  that  claims  the  human  drug 
product  know*  as  Remeron. 

FOR  FURTHER  IfiFORMATION  CONTACT: 

Gerald  A.  Dost  by  telephtmeat  (703) 
305-9282;  or  taj/  mail  mariced  to  his 
attention  and  addressed  to  the 
Commissionerof  Patents  and 
Trademarks,  O^ce  of  the  Deputy 
Assistant  rninjniMi>«)^  Cor  Patent 
PoUcy  and  Pro  sets.  Office  of  Special 
Programs,  Was  lington,  DC  20231. 
SUPPLEMENTAL  r  MRMMATION:  Section 
156  of  Title  35  United  States  Code, 
genwally  provides  that  the  term  of  a 
patent  may  be  extended  fat  a  period  oi 
up  to  5  years  if  the  patent  claims  a 
product,  or  a  nSethod  of  making  or  using 
a  product,  thatlhas  been  subject  to 
certain  defined  regulatory  review. 
Under  section  1 56,  a  patent  is  eligible 
for  term  extension  only  if  regulatory 
review  of  the  (4aimed  product  was 
completed  before  the  original  patent 
term  expired. 

On  Decembe  ■  3, 1993,  section  156  was 
amended  by  Pi  b.  L.  No.  103-179  to 
provide  that  if  the  owner  of  recmd  of 
the  patent  or  itf  agent  reasonably 
exp«cts  the  apfilicable  regulatory  review 
period  to  extemi  beyond  the  expiration 
of  the  patent,  tie  owner  or  its  agent  may 
submit  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks  foitan  interim  extension  of 
the  patent  temm  If  the  Commissioner 
determines  thai  except  for  permission 
to  market  or  use  the  product 
commercially,  the  patent  would  be 
eligible  for  a  ststutory  extension  of  the 
patent  term,  the  Commissioner  shall 
issue  to  the  apnlicant  a  certificate  of 
interim  extension  for  a  period  of  not 
more  than  one  Irear. 

On  Novembe  •  25, 1994,  the  patent 
owner  Akzona  ncorpoiated  filed  an 
appUcation  un<  er  35  U.S.C  156(d)(5) 
for  interim  exte  ision  of  the  term  of  U.S. 
Patent  No.  4.06 1348.  The  appUcation 
states.that  the  p  atent  claims  the  active 
ingredient  mirt  ipazine  in  the  human 
drug  product  Remeron.  The  application 
indicates  that  t  te  product  is  currently 
imdergoing  a  re  {ulatory  review  befiwe 
the  Food  and  D  iig  Administration  fw 


pennisaion  to  mafketcfuae  the  product 
commercially.  Tike  original  tenn  of  the 
pelent  is  aet  to  es^ire  on  Dacenrfier  13. 
1994.  ApplioHBt  requests  m  interim 
extension  of  the  tana  of  the  patent  fiar 
a  period  of  one  year. 

Heview  of  the  qfiplicatioo  indicaiee 
that,  except  for  permissian  to  market  or 
uae  the  product  amunercially,  the 
subject  patent  would  be  eligible  for  an 
extension  of  the  patent  term  under  35 
U.S.C.  156.  Since  it  is  apparent  that  the 
regulatory  review  poriod  may  extend 
beyond  the  expiration  of  the  originel 
patent  term,  an  interim  extension  of  the 
patent  term  imder  35  U.S.C  156(d)(5)  is 
appropriate.  Accordingly,  an  interim 
extension  under  35  U.S.C  156(d)(5)  ef 
the  term  (rf  U.S.  Patent  Na  4.062348 
has  been  granted  for  a  period  of  one  year 
firooi  the  original  expiration  data  of  tte 
patent 

Itatsd:  December  5, 1994. 

MdMrilcnrfc. 

Acting  Assistant  Seaetaiy  of  Commerce  and 
Acting  Commissioner  of  Paints  and 
Trademarks. 

PPR  Doc  94-^30545  Filed  12-12-94:  »:45  am) 
aajjNo  cooe  Mia-M^ 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Prlvscy  Act  of  1974;  Computer 
Mstching  Program  Between  the  Offlce 
of  Pereonnel  Mensgement  snd  tfw 
Department  of  Defense 

AGENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency, 
Defimse. 

ACTION:  Notice  of  a  new  computer 
matching  program  betwem  the  OEfice  of 
Personnel  Management  (OPM)  and  the 
Department  of  Defense  (DoD)  iat  pubbc 
commmt. 

summary:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a),  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matdiing  program 
by  the  matching  agency  for  public 
comment  The  DoD.  as  the  matching 
agency  imder  the  Privacy  Act,  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
OPM  and  DoD  that  their  records  are 
being  matched  by  computer.  The 
objective  is  to  idoitify  individuals  who 
are  improperly  receiving  military  retired 
pay  and  (1)  credit  for  military  service  in 
their  civil  service  annuities,  or  (2) 
annuities  based  on  the  'guaranteed 
minimum'  disabifity  formula.  This 
match  will  identify  and/or  prevent        ^ 
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erroneous  pajnnents  under  the  Civil 
Service  Retirement  Act  (CSRA),  the 
Federal  Employees'  Retirement  System 
Act  (FERSA),  and  the  Joint  Uniform 
Military  Retired  Pay  Systran.  This 
agreement  replaces  all  existing  data 
exchange  agreements  that  pertain  to  the 
disclosure  of  beneficiary  payment  data 
between  DMDC  and  OPM. 
DATES:  This  proposed  action  will 
become  effective  January  12. 1995,  and 
the  computer  matdiing  will  proceed 
accOTdingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination  m  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  Crystal 
Mall  4,  Room  920, 1941  Jefferson  Davis 
Highway,  Arlington.  VA  22202-4502. 
Telephone  (703)  607-2943. 
SUPPLEMENTARY  MRMMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974.  as  amraided.  (5  U.S.C  552a),  the 
OPM  and  DoD  has  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  for 
identification  of  individuals  who  are 
improperly  receiving  military  retired 
pay.  The  match  will  yield  the  identity 
and  location  of  those  individuals  within 
the  Federal  government  so  that  OPM 
can  make  more  timely  and  accurate 
adjustmentSTn  benefits,  and  prevent  or 
correct  overpayments,  fraud  and  abuse, 
thus  assuring  proper  benefit  payments. 
Computer  matching  appeared  to  be  the 
most  efficient  and  effective  manner  to 
accomplish  this  task  with  the  least 
amount  of  intrusion  of  personal  privacy 
of  the  individuals  concerned.  It  was 
therefore  concluded  and  agreed  upon 
that  computer  matching  would  be  the 
best  and  least  obtrusive  manner  and 
choice  for  accomplishing  this 
requirement. 

A  copy  of  the  computer  matching 
agreement  between  OPM  and  DoD  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  Quality 
Assurance  Division,  Retirement  and 
Lisurance  Group,  1900  E  Street,  NW. 
Washington,  DC  20415. 

Set  forth  below  is  the  notice  of  the 
estabhshment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Ofiice  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  Federal  Register  at  59 
FR  37906  on  July  25, 1994. 


The  matching  agreement  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
submitted  on  December  1, 1994.  to  the 
Committee  on  Government  Oporations 
of  the  House  of  Reiwesoitatives,  the 
Committee  on  Governmental  Afhirs  of 
the  Senate,  and  the  Administrator  trf  the 
Office  of  Information  and  Regulatory 
Affairs,  QCoe  of  Kfenagement  and 
Budget  pursuant  to  paragrai^  4d  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  about 
hidividuals,"  dated  July  15, 1994  (59  FR 
37906,  July  25, 1994).  The  matching 
program  is  subject  to  review  by  OMB 
and  Congress  and  shall  not  become 
effective  until  that  review  period  has 
elapsed. 

Dated:  December  6, 1394. 

L.  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Computer  Matching  Program  Between 
the  Office  of  Personnel  Management 
and  the  Department  of  Defense  far 
Retired  Military  Pay 

A.  Participating  agencies:  Participants 
in  this  computer  matching  program  are 
the  Quality  Assurance  Division, 
Retirement  and  Insurance  Group,  Office 
of  Personnel  Management  (OPM)  and 
the  Defense  Manpower  Data  Center 
(DMDC)  of  the  Department  of  Defense 
(DoD).  The  OPM  is  the  source  agency, 
i.e.,  the  agency  disclosing  the  records 
for  the  purpose  of  the  match.  The  DMDC 
is  the  specific  recipient  agency  or 
matching  agency,  i.e.,  the  agency  that 
actually  performs  the  computer 
matching. 

B.  Purpose  of  the  match:  The  piirpose 
of  the  match  is  to  identify  and  locate 
individuals  who  are  improperly 
receiving  military  retired  pay  and  (1) 
credit  for  military  service  in  their  civil 
service  annuities,  or  (2)  annuities  besed 
on  the  'guaranteed  minimum'  disabiUfy 
formula.  This  match  will  identify  and/ 
or  prevent  erroneous  payments  under 
the  Qvil  Service  Retirement  Act 
(CSRA),  the  Federal  Employees' 
Retirement  System  Act  (FERSA),  and 
the  Joint  Uniform  Military  Retired  Pay 
System. 

C.  Authority  for  conducting  the  match: 
The  legal  authority  for  conducting  the 
matching  program  is  contained  in  Title 

5  U.S.C.  8331  (CSRA)  and  -ntle  5  U.S.C. 
8401  (FERSA).  et.  seq.  Title  5  U.&C 
8332  is  the  legal  authority  for  CSRA  and 
Title  5  U.S.C.  8411  is  the  legal  authtmty 
for  FERSA  for  determining  creditability 
of  military  service  for  civil  service 
retirement  purposes.  DoD's  legal 


audiorify  for  monitoring  retired  nav  is 
Title  10  U.S.C  1401. 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  imder  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C  552a, 

fit)m  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

1.  OPM  will  use  the  record  system 
identified  as  OPM/CENTRAL-l,  Qvil 
Service  Retirement  and  Insurance 
Records,  last  published  at  58  FR  19170 
April  12, 1993,  and  revised  at  58  FR 
41300,  August  3, 1993. 

2.  DoD  will  use  the  record  system 
identified  as  S322.10  DMDC,  Defense 
Manpower  Data  Center  Data  Base,  59  FR 
55462,  November  7, 1994. 

The  categories  of  records  in  the  OPM 
and  DoD  records  are  personnel 
employment  records.  The  categories  of 
individuals  in  the  OI^  system  consists 
ef  active,  separated  and  retired  civilian 
employees.  The  DMDC  database, 
established  imder  an  interagency 
agreement  between  DoD.  OPhA,  OMB, 
and  the  E)epartment  of  the  Treasury, 
consists  of  employment  records  of 
Federal  employees  and  military 
members,  active,  and  retired.  Both 
record  systems  involved  contain  an 
appropriate  routine  use  disclosuiB 
provision  required  by  the  Privacy  Act 
permitting  the  interchange  of  the 
affected  personal  information  between 
OPM  and  DoD.  These  routine  uses  are 
compatible  with  the  purpose  for 
collecting  the  information  and 
establishing  and  maintaining  the  record 
systems. 

E.  Description  of  computer  matching 
program:  The  tape  extract  provided  l^ 
OPM,  the  source  agency,  will  contain 
the  names,  addresses,  social  security 
numbers,  dates  of  birth,  retirement 
claim  numbers,  provision  retired  codes 
and  pa)rment  and  service  data  of 
individuals  ciurently  receiving  benefits 
fit)m  OPM.  DoD,  the  matching  agency, 
data  will  contain  names,  social  seciuity 
niunbers.  branches  of  service  and  dates 
of  retirement.The  OPM  file  will  contain 
the  information  for  approximately  1.5 
million  CSRA  and  FERSA  retirees.  DoD 
retired  files  contain  approximately  1.6 
million  records. 

F.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  a  40-day  review 
period  by  the  Office  of  Management  and 
Budget  and  Congress.  If  no  objections 
are  raised  by  either,  and  the  mandatory 
30  day  public  notice  period  for 
comment  has  expired  for  this  Federal 
Register  notice  with  no  significant 
adverse  public  comments  in  receipt 
resulting  in  a  contrary  determination. 
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then  this  computer  matching  program 
becomes  efhc^ve  and  the  respective 
agencies  may  begin  the  «(change  of  data 
30  days  after  the  date  of  this  published 
notice  at  a  mutually  agreeable  time  and 
will  be  repeated  on  an  annual  basis, 
unless  OMB  or  the  TYaasuiy  Department 
request  a  match  twice  a  year.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  this  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  between  0PM 
and  DoD,  the  matching  program  will  be 
in  efiiBCt  and  continue  for  IB  months 
with  an  option  to  extend  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  Address  for  receipt  of  public 
comments  or  inquiries:  Director. 
Defense  Privacy  OfBce.  Crystal  Mall  4, 
Room  920, 1941  )e£forson  Davis 
Highway.  Arlington.  VA  22202^502. 
Telephone  (703)  607-2943. 

(FR  Doc  94-30595  Piled  12-12-94;  8:45  am] 


DEPARTMEMT  OF  EDUCATION 

Notie*  of  Proposed  Information 
Colleetion  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  infonnation 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  ccHmnents  on  or  before  January  ' 
12, 1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street;  NW.,  Room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
infonnation  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  5624.  Regional 
Office  Building  3,  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  I.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FII^)  at  1-800-877-8339 
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OMB  mayamend  or 
ent  for  public 
e  extent  that  public 
e  approval  process' 
purpose  of  the 
infonnation  collection,  violate  State  or 
Federal  law.  or  Aibstantially  interfere 
with  any  agencyjs  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Infonnation  Reseurces  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  tlisse  requests  to  OMB. 
Each  proposed  itiformation  collection, 
grouped  by  office,  contains  the 
following:  (1)  Tjipe  of  review  requested, 
e.g..  new.  revisic  n.  extension,  existing 
or  reinstatement  (2)  Title;  (3)  Frequency 
of  collection;  (4^The  affected  public;  (5) 
Reporting  burdeti;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract 
OMB  invites  public  comment  at  the 
address  specifie  I  above.  Copies  of  the 
requests  are  ava  labia  from  Patrick  J. 
Sherrill  at  the  a(  dress  specified  above. 

Dated:  Decembe  r  8, 1994. 
Gloria  Parker. 

Director,  Informal  on  Resources  Group. 

Office  of  Postse<  ondary  Education 

Type  ofRevie  v:  New. 

Title:  Applica  ion  for  the  North 
American  Trilat  tral  Education  Initiative 
(A  Special  Focu  t  Competition  of  the 
Fund  for  the  Im]  trovement  of 
Postsecondary  E  ducation). 

Frequency:  Ai  nually. 

Affected  Pubh  c:  Not-for-profit 
institutions. 

Reporting  Bui  ien:  Responses:  300. 
Burden  Hours:  6 ,000. 

Recordkeeping  \  Burden: 
Recordkeepers:  i  I;  Burden  Hours:  0. 

Abstract:  The  North  American 
Trilateral  Initiative  is  a  one  state 
competitive  application  process  to 
award  grants  to  croups  to  U.S. 
institutions  of  h^er  education, 
represented  by  One  of  their  number  that 
will  serve  as  lead  institution  for  the  U.S. 
members  of  the  I  :onsortium,  for  an 
experimental  pr  >gram  that  will  support 
cooperation  andexchange  among  U.S., 
Mexican,  and  Canadian  institutions  of 
higher  educatioa.  Fimding  vdll  be 
multi-year  with  projects  lasting  up  to 
three  years.        [ 

Office  of  the  Un^er  Secretary 

Type  ofRevieiv:  Revision. 


UMI 


Title:  National  Evaluation  of  the  Set- 
Aside  Cor  Teadier  Training  and 
Innovation  in  Adult  Education. 

Frequency:  One  time. 

Affected  Public:  State  or  local 
governments;  n(m-profit  institutions; 
small  businesses  or  organizations. 

Reporting  Burden:  Responses:  3.900 
Burden  Hours:  1.510. 

Recordkeeping  Burden: 
Recordkeepcvs:  0.  Burden  Hours:  0. 

Abstract:  These  surveys  of  adult 
education  training  providers,  recipients, 
and  developers  of  special  projects  are 
part  of  a  comprehensive  evaluatimi  of 
the  Section  353  of  the  National  Literacy 
Act.  The  evaluation  is  designed  to 
provide  the  Department  with  a 
description  of  how  these  funds  are 
administered  and  the  nature  and 
effectiveness  of  the  training  and  special 
project  activities  they  support. 

(FR  Doc  94-30574  Filed  12-12-94;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award:  Custom 
electronics  Incorporated 

agency:  Department  of  Energy. 
ACTION:  Notice  of  intent. 

summary:  The  U.S.  Department  of 
Energy  annoimces  that  pursuant  to  10 
CFR  600.6(a)(2)  it  is  making  a  financial 
assistance  award  under  grant  Number 
DE-FG01-g5EEl5617  to  Custom 
Electronics.  Incorporated.  The  proposed 
grant  will  provide  funding  in  the 
amoimt  of  $99,945  by  the  Department  of 
Energy  for  the  purpose  of  saving  energy 
through  development  of  a  gas  broiler 
control  to  automatically  limit  gas  flow 
to  cooking  equipment  when  it  is  not  in 
use. 

SUPPI.EMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(e)(1) 
that  the  tmsolicited  application  for 
financial  assistance  submitted  by 
Custom  Electronics,  Incorporated  is 
meritorious  based  on  the  general 
evaluation  reqtiired  by  10  CFR  600.14(d) 
and  the  proposed  project  represents  a 
unique  idea  that  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current  or  planned  solicitation.  The  co- 
inventor,  William  Garceau,  who  wrill  be 
assisted  by  Thomas  Speakman,  has 
many  years  of  experience  performing 
advanced  research  work  in  the  fields  of 
electronics  and  material  sciences.  The 
proposed  project  is  not  eligible  for 
financial  assistance  under  a  recent, 
current  or  planned  solicitation  because 
the  funding  program,  the  Energy  Related 


Invention  program  (ERIP),  has  been 
structured  since  its  beginning  in  1975  to 
operate  without  competitive 
solicitations  because  Ae  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solidtatitm. 
FOR  FURTHER  MFORMATIOM  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy  Office  of  Placement  and 
Administration.  Attn:  Rose  Mason.  HR- 
531.23. 1000  bidependence  Ave.,  S.W 
Washington,  D.C.  20585. 

The  anticipated  term  of  the  proposed 
grant  is  18  months  from  the  date  of 
award. 

Issued  in  Washington.  D.C  on  December  5, 
1994. 

Richard  G.  Lewis, 

Contracting  Officer,  Office  of  Placement  and 

Administration. 

IFR  Doc.  94-30576  Filed  12-12-94;  8:45  am] 
Biumo  coat  atta-ai-p 


Financial  Assistance  Award:  University 
of  Central  Florida 

agency:  Department  of  Energy. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.6(a)(2)  it  is  making  a 
discretionary  financial  assistance  award 
based  on  the  acceptance  of  an 
imsolidted  proposal  meeting  the  criteria 
of  10  CFR  600.14(e)(1)  under  Grant 
Number  DE-FG01-95DP00102  to  the 
University  of  Central  Florida.  The 
proposed  grant  will  provide  funding  in 
the  estimated  amount  of  $619,883  by  the 
Department  of  Energy  for  experimenUl 
investigation  on  the  interaction  of  high 
intensity  ultrashort  laser  pulses  with 
dense  plasmas. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(i)  that 
the  unsolicited  application  for  financial 
assistance  submitted  by  University  of 
Central  Florida,  is  meritorious  based  on 
the  general  evaluation  required  by  10 
CFR  600.14(d)  and  the  results  of  these 
studies  have  potential  payoff  to  both 
direct  and  indirect— drive  internal 
fusion.  The  proposed  project  is 
technically  sound  and  attractive.  It 
describes  research  that  would  produce 
laser — plasma  interaction  data  in  a 
regime  of  great  interest  and  current 
applicability  to  the  bertial  Confinement 
Fusion  (ICF)  Program.  The  Secretary's 
recent  declassification  of  much  of  the 
ICF  research  adds  significantly  to  the 
feasibility  of  fimdii^  for  this  program. 


The  program  has  never  issued  and  has 
no  plans  to  issue  a  competitive 
sohdtation. 

FOR  FURTHER  MFOfMIATlON  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  Attn:  Dennis  Roth,  HR- 
531.23, 1000  Independence  Ave.,  S.W.. 
Washington.  D.C.  20585. 

The  anticipated  term  of  tlie  iwcq>osed 
grant  is  36  months  from  the  date  of 
award. 

Issued  in  Washington.  D.C  on  December  5. 
1994. 

Ridiard  G.  Lewis, 

Contracting  Officer.  Office  of  Placement  and 

Administration. 

IFR  Doc.  94-30501  Filed  12-12-94;  8:45  am) 
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Office  of  Foteil  Energy 

[Docket  No.  FE  CAE  94-1»-CertHicalion 
Notlc»-141] 

LSP-Whitewaler  Limited  Partnership: 
Notice  of  nnng  of  Coal  Capability 
Powerplant  and  Industrial  Fuel  tise  Act 

AGENCY:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTION:  Notice  of  filing. 


date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owner/operator  of  a  proposed 
new  baseload  powerplant  has  filed  a 
self-certification  in  accordance  with 
section  201(d). 

Owner  LSP- Whitewater  Limited 
Partnership  Boseman,  MT. 

Operator:  LSP-Whitewater  I.  Inc.. 
Bozeman,  MT. 

Location:  Jefierson  County  northeast 
of  Whitewater,  Wisconsin. 

Plant  Configuration:  Topping  cycle 
cogeneration. 

Capacity:  248.5  megawatts. 

Fuel:  Natural  gas. 

Purchasing  entities:  Wisconsin 
Electric  Power  (WEPCO)— 95%,  WEPCO 
or  other  utilitie^5%. 

In-service  date:  Summer  of  1996. 

Issued  in  Washington.  DC,  December  6. 
1994. 

Anthony  f .  Como. 

Director.  Office  of  Coal  &  Electricity.  Office 
of  Fuels  Programs.  Office  of  Fossil  Energy 
(FR  Doc.  94-30577  Filed  12-12-94:  8:45  am) 
BIUJNO  CODE  64$»41-M 


SUMMARY:  On  November  18. 1994.  LSP- 
Whitewater  Limited  Partnership 
submitted  a  coal  capability  self- 
certification  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978,  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Fuels  Programs,  Fossil  Energy.  Room 
3F-056.  FE-52.  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  TiUe  0  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  ptirsuant  to 
FUA  section  201(d).  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant. 
that  such  powerplant  has  the  capability 
to  use  coal  or  aiiuiner  ahemate  htel 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 


Bonneville  Power  Administration 

Notice  of  Wetlands  Involvementlor  ttie 
Amazon/Willow  Creek  Project 

AGENCY:  Bonneville  Power 
Administration  (BPA).  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  wetlands  involvement 

SUMMARY:  This  notice  announces  BPA's 
proposal  to  develop  a  management  plan 
for  the  Willow  Creek  Wildlife  Mitigation 
Project  that  would  include  wetland 
habitat  enhancement.  The  project  is 
located  in  Lane  County,  Oregon.  In 
accordance  with  DOE  regulations  for 
compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  Part  1022).  BPA 
will  prepare  a  wetland  assessment  and 
will  perform  this  proposed  action  in  a 
manner  that  will  avoid  or  minimize 
adverse  impacts  to  the  wetland. 

The  assessment  will  be  included  in 
the  environmental  assessment  being 
prepared  for  the  proposed  project  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act. 
DATES:  Comments  are  due  to  the  address 
below  no  later  than  January  16, 1995. 
ADDRESSES:  Submit  comments  to  the 
Public  Involvement  Manager, 
Bonneville  Power  Administration — 
CKP,  P.O.  Box  12999.  Portland.  Oregon 
97212. 
FOR  FURTHER  MFORMATION  OOlfTACT: 
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Nancy  Weintraub— ECN-6,  Bonneville 
Power  Administration,  P.O.  Box  3621. 
Portland,  Oregon  97208-3621,  phope 
number  503-230-5373.  fax  number 
503-230-5211. 

SUPPLEMCNTARY INRMMATION:  As  paft  of 
the  Willow  Creek  Wildlife  Mitigation 
Project.  BPA  proposes  to  revegetate  an 
emergent  wetland  with  native  wet 
meadow  grasses  and  herbs,  llie 
proposal  is  to  plow  a  wetland  site  in 
order  to  disrupt  the  seed  bank  of  non- 
native  grasses  and  re-plant  the  area  with 
native  wet  meadow  grasses  and  herbs. 
The  project  is  expected  to  expand  native 
habitat  in  the  Willow  Creek  Natural 
Area  by  providing  native  wetlands, 
improve  storm  water  runoff  quality,  and 
providing  additional  flood  protection. 
The  proposed  project  would  occur  in 
sections  4  and  9  of  T18S-R4W.  The 
wetlands  occur  on  land  that  would  be 
acquired  by  BPA  and  are  adjacent  to  the 
Willow  Creek  Natural  Area. 

Maps  and  further  information  are 
available  from  BPA  at  the  address 
above. 

Issued  in  Portland,  Oregon,  on  December  5, 
1994. 
John  M.  TavM, 

NEPA  Compliance  Officer,  Environment. 
Fish,  and  Wildlife. 

IFR  Doc.  94-30499  Filed  12-12-94;  8:45  ami 
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Federal  Energy  Regulatory 
Commisaion 

[Doclwt  No.  EC9S-M)00] 

Midweat  Power  Syatema  inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
niinga 

December  2, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Midwest  PoMrer  Sjrstems  Inc.  and 
Iowa-Illinois  Gas  and  Electric  Company 

(Docket  No.  EC95-4-000] 

Take  notice  that  on  November  14. 
1994.  Midwest  Power  Systems  Inc. 
(Midwest  Power)  and  Iowa-Illinois  Gas 
and  Electric  Company  (Iowa-Illinois) 
(collectively,  the  Applicants),  pursuant 
to  Section  203  of  the  Federal  Power  Act 
(FPA),  16  U.S.C.  §  824b  and  Part  33  of 
the  Rules  and  Regulations  of  the  Federal 
Energy  Regulatory  Commission,  filed  an 
application  for  authorization  and 
approval  of  a  merger  with  Midwest 
Resources  Inc.  (Midwest  Resoiut»s)  and 
MidAmerican  Energy  Company 
(MidAmerican).  In  accordance  with  the 
merger  agreement.  Midwest  Resources, 
Midwest  Power  (a  wholly-owned 
subsidiary  of  Midwest  Resources)  and 


23  3  / 

will  m 


Tuesday.  December  13.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  238  /  Tuesday.  December  13.  1994  /  Notices 


64201 


Iowa-Illinois  vftl  merge  with,  and  into, 
MidAmerican  which  will  become  the 
surviving  utilitv  company.  The  merger 
will  be  accomplished  by  a  conversion  of 
the  common  stock  of  Midwest 
Resources  and  liwa-Illinois  into  the 
right  to  receive  common  stock  of 
MidAmerican  ak  the  conversion  rate 
provided  by  thai  merger  agreement. 
Upon  completidn  of  the  merger,  there 
will  be  no  utilit  f  holding  company 
created  as  a  rest  It  of  the  merger. 

Midwest  Pow  sr,  a  combination 
electric  and  gas  utility,  provides  retail 
electric  service  to  over  400,000 
customers  in  lo^a  and  southeast  South 
Dakota.  It  also  novides  wholesale 
requirements  savice  to  14  Iowa 
miulicipalities.  In  addition.  Midwest 
Power  owns  traismission  facilities  in 
Iowa  and  south*  ast  South  Dakota. 

Iowa-Illinois,  a  combination  electric 
and  gas  utility,  irovides  retail  electric 
service  to  appro  dmately  200.000 
customers  in  lo^  ta  and  western  Illinois. 
It  also  provides  wholesale  requirements 
service  to  three  owa  municipalities.  In 
addition,  lowa-llinois  owns 
transmission  faoilities  in  Iowa  and 
western  Illinois] 

Applicants  stite  that  concurrently 
with  the  filing  of  the  application  in  this 
American  has  tendered 
3t  to  Section  205  of  the 
'.  proceeding  open 
Hon  tariffs  to  be  effective 
1  of  the  merger. 
kit  that  the  merger  will 
th  the  public  interest 
,  request  authorization 
to  consummate  he  merger  without  a 
hearing. 

In  addition,  oi  i  November  29. 1994 
Midwest  tenden  d  for  filing 
supplemental  iitformation  to  its 
November  14,  ld94  filing  in  this  docket. 

Comment  daU  ;  December  19, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thii  notice. 
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Poi  ver  and  Light  Company 


2.  Wisconsin 

IDocket  No.  ER94-|47%-000| 

Take  notice  th  it  on  November  23, 
1994,  Wisconsir  Power  and  Light 
Company  (WP&] .).  tendered  for  filing  a 
signed  Service  ivreement  under 
WP&L's  T-2  Trahsmission  Tariff 
between  itself  aad  AES  Power,  Inc. 
WP&L  respectfu  ly  requests  a  waiver  of 
the  Commission  s  notice  requirements, 
and  an  effective  pate  of  November  10, 
1994. 


Comment  datt : 
accordance  with 
at  the  end  of  thi^  notice 


UMI 


December  16, 1994,  in 
Standard  Paragraph  E 


3.  Wisconsin  Power  and  Light  Company 

IDocket  No.  ER94-1 204-000] 

Take  notice  that  on  November  23, 
1994.  Wisconsin  Power  and  Light 
Company  (WP&L)  tendered  for  filing  a 
signed  Service  Agreement  under 
WP&L's  Bulk  Power  Sales  Tariff 
between  itself  and  AES  Power,  Inc. 
WP&L  respectfully  requests  a  waiver  of 
the  Commission's  notice  requirements, 
and  an  effective  date  of  November  10. 
1994. 

Comment  date.  December  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

4.  Wisconsin  Power  and  Light  Company 

(Docket  No.  ER95-22-0001 

Take  notice  that  on  November  23, 
1994,  Wisconsin  Power  and  Light 
Company  (WP&L),  tendered  for  filing  an 
amendment  in  the  above  designated 
docket.  WP&L  respectfully  requests  a 
waiver  of  the  Commission's  notice 
requirements,  and  an  effective  date  of 
October  1, 1994. 

Comment  date  December  16, 1994,  ui 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

5.  Wisconsin  Power  and  Light  Company 

(Docket  No.  ER9S-24-OOOJ 

Take  notice  that  on  November  23, 
1994.  Wisconsin  Power  and  Light 
Company  (WP&L),  tendered  for  filing  an 
amendment  in  the  above  designated 
docket.  WP&L  respectfully  requests  a 
waiver  of  the  Commission's  notice 
requirements,  and  an  effective  date  of 
October  1, 1994. 

Comment  date  December  16, 1994,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

6.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER95-214-0001 

Take  notice  that  on  November  21 . 
1994,  San  Diego  Gas  &  Electric 
Company  (SDG&E),  tendered  for  filing 
and  acceptance,  pursuant  to  18  CFR 
35.12,  an  Interchange  Agreement 
(Agreement)  between  SDG&E  and  M-S- 
R  Public  Power  Agency,  (M-S-R) 

SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  efiiective 
on  the  1st  day  of  February,  1995  or  at 
the  earliest  possible  date 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  M-S-R. 

Comment  date  December  16, 1994,  in 
accordance  with  Standard  Paragraph  E. 
at  the  end  of  this  notice 

7.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER95-21 7-000) 

Take  notice  that  on  November  21 
1994,  San  Diego  Gas  &  Electric 


Company  (SDG&E),  tendered  for  fiUng 
and  acceptance,  pursuant  to  18  CFR 
35.12,  an  Interchange  Agreement 
(Agreement)  between  SDG&E  and  tbe 
City  of  Farmington,  (Farmington). 

SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  1st  day  of  February,  1995  or  at 
the  earliest  possible  date. 

Copies  of  this  filing  were  served  upon 
the  Pliblic  Utilities  Commission  of  the 
State  of  California  and  Farmington. 

Comment  date:  December  16, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Koch  Power  Services.  Inc. 

IDocket  No.  ER95-2 18-000) 

Take  notice  that  on  November  21, 
1994,  Koch  Power  Services,  Inc.  (Koch), 
a  Kansas  corporation,  petitioned  the 
Commission  for  acceptance  of  Koch's 
Rate  Schedule  FERC  No.  1,  providing 
for  the  sale  of  electricity  at  market-based 
rates;  the  granting  of  certain  blanket 
approvals;  and  the  waiver  of  certain 
Commission  regulations.  Koch  is  a 
wholly-owned  subsidiary  of  Koch 
Industries,  Inc.,  and  is  affiliated  with 
Koch  Gateway  Pipeline  Company,  an 
interstate  natural  gas  pipeline  company. 

Comment  date:  December  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  6hd  of  this  notice. 

9.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER95-219-000) 

Take  notice  that  on  November  21, 
1994,  the  American  Electric  Power 
Service  Corporation  (AEPSC),  tendered 
for  filing,  as  initial  Rate  Schedules,  four 
agreements,  dated  November  1, 1994, 
between  AEPSC,  an  agent  for  the  AEP 
System  Operating  Companies  and  (1) 
Rainbow  Energy  Marketing  Corporation, 
(2)  AES  Power,  Inc.,  (3)  Louis  Dreyfus 
Electric  Power  Inc.,  and  (4)  Enron  Power 
Marketing,  Inc.  (collectively  Marketers). 

The  Agreements  provide  the 
Marketers  access  to  the  AEP  System  for 
short-term  transmission  service.  The 
parties  request  an  effective  date  of 
December  1, 1994. 

A  copy  of  the  filing  was  served  upon 
the  Public  Utility  Commissions  of  Ohio, 
Indiana,  Michigan,  Virginia,  West 
Virginia,  Kentucky,  Tennessee,  and  each 
of  the  Marketers. 

Comment  date:  December  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

10.  Mississippi  Power  Company 

.Docket  No.  ER95-22O-000J 

Take  notice  that  on  November  21. 
1994,  Mississippi  Power  Company, 
tendered  for  filing  a  Transmission     • 


Facilities  Agreement  between 
Mississippi  Power  Company  and 
Alabama  Power  Company  concerning 
proposed  transmission  facilities 
between  Mississippi  Power  Company's 
Daniel  Electric  Generating  Plant  in 
Jackson  County,  Mississippi  and  the 
Mississippi-Alabama  state  line. 

Comment  date:  December  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  England  Power  Qnnpany 

(Docket  No.  ER95-227-000) 

Take  notice  that  on  November  25, 
1994,  New  England  Power  Company, 
tendered  for  filing  a  revised  Service 
Agreement  between  New  England 
Power  Company  and  Fitchburg  Gas  & 
Electric  Light  Company  for  transmission 
service  under  NEPs  FERC  Electric 
Tariff,  Original  Volume  No.  3. 

Comment  date:  December  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Citizens  Utilities  Company 

(Docket  No.  ES95-1 5-000) 

Take  notice  that  on  November  29, 
1994,  Citizens  Utilities  Company 
(Citizens)  filed  an  abbreviated 
application  under  §  204  of  the  Federal 
Power  Act  requesting  an  order:  (a) 
disclaiming  jurisdiction  over  a  proposed 
assumption  by  Citizens  as  guarantor  or 
otherwise  of  lease  obligations  of  a 
subsidiary  relating  to  non-jurisdictional 
equipment  with  a  cost  of  up  to  $110 
million;  or  (b)  in  the  alternative  and 
without  prejudice  to  any  determination 
of  jiuisdiction,  authorizing  the 
assumption  by  Citizens  as  guarantor  or 
otherwise  of  said  lease  obligations.  Also, 
Citizens  seeks  an  exemption  for  the 
Commission's  competitive  bidding 
requirements. 

Comment  date:  December  28. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington.  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Conunission  and  are  available  for  public 

inspection 

LoisD.CasheU. 

Secretary 

(PR  Doc.  94-30528  Filed  12-12-94,  8:45  ami 
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(Docket  No.  GPM-ia-00(q 

State  of  Louisiana  Office  of 
Conservation— Geopressured  Brine 
Gas  Well  Determinations  (FERC  Nos. 
JD94-04615,  et  al.);  Order  Granting 
WttttdraWal  Request  and  Notice  of 
Preliminary  Rnding 

Before  Commissioners:  Elizabtui  Anne 
Moler,  Chair;  Vicky  A.  Bailey,  )ames ). 
Hoecker,  William  L.  Massey.  and  Donald  F 
Santa,  )r 

Issued:  December  6, 1994 

On  August  2, 1994,  in  Docket  No. 
GP94-16-000,  the  Commission 
preliminarily  found  that  five  well 
determinations  by  the  Office  of 
Conservation  for  the  State  of  Louisiana 
(Louisiana)  are  not  supported  by 
substantial  evidence. >  Louisiana's 
determinations  find  that  gas  produced 
from  the  five  wells  qualifies  as  natural 
gas  produced  from  geopressured  brine 
under  section  107(c)(2)  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA).^ 

On  September  6, 1994,  WRT  Energy 
Corporation  (WRT),  the  applicant  before 
Louisiana,  filed  a  letter  withdrawing  its 
applications  for  the  five  wells.  By  letter 
dated  September  9, 1994,  the 
Commission  advised  WRT  that  the 
withdrawal  nullified  the  applications 
and  Louisiana's  determinations  and 
terminated  the  proceeding  in  Docket  No 
GP94-16-000. 

On  September  19,  1994.  WRT  asked 
the  Commission  to  allow  it  to  withdraw 
its  letter  filed  on  September  6, 1994, 
and,  if  necessary,  to  reinstate  the 
proceeding  in  Docket  No.  GP94-16-000. 
WRT  states  that  it  withdrew  its 
applications  because  it  believed  that  it 
would  not  have  sufficient  time  to 
effectively  respond  to  the  preliminary 
finding  but  that  after  it  withdrew  its 
applications,  it  became  aware  that  staff 
would  allow  WRT  additional  time  to  file 
comments. 

Subsequently,  WRT  and  Louisiana 
filed  comments  urging  the  Commission 
to  reverse  the  preUminary  finding  on 
October  5, 1994.  In  addition,  an 
informal  conference  was  held  on  « 

October  26, 1994,  and  WRT,  Louisiana 


'  68  FERC1  61.186  (19«4). 

2  The  five  wells  are  the  Edna  Delcambre  #1  (ID94- 
04615),  the  Exxon  Fee  #13  (JD94-06209).  the  Exxon 
Fee  «16-Alt  0094-06208),  the  Exxon  Fee  «18-All 
(JD94-06207),  and  the  Exxon  Fee  #24  (JD94-O6200) 
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and  tbe  Intentate  Oil  and  Gas  Compact 
Commission  (lOCC)  filed  commente 
uiging  the  Commission  to  find  that  gas 
from  the  five  wells  qualify  as 
gBopiessured  brine  gas  on  November  4. 
1994,  November  8, 1994.  and  November 
4. 1994,  re^>ectively. 

Pursuant  to  S  275.202(d)  of  the 
regulations,  the  letter  WRT  filed  on 
September  6, 1994  nullified  both  the 
determinations  and  the  underlying 
applications  on  that  date.^  However, 
since  WRT  states  that  it  withdraw  the 

applications  due  to  a  mi«iinH«tr«»aiiHing 

and  has  filed  additional  comments  to 
support  the  applications,  for  good  cause 
shown,  we  grant  WRT's  request  to 
withdraw  the  letter  filed  on  Septembw 
6. 1994.  so  as  to  reinstate  its 
applications  and  Louisiana's 
determinations  as  of  the  date  of  this 
order.  However,  inasmuch  as  the 
proceeding  in  Docket  No.  GP94-16-00 
has  been  taiminated.  the  Commission 
mil  process  the  determinations,  and 
underlying  applications,  in  a  new 
proceeding  and  hereby  makes  a 
preliminary  finding  in  Docket  No. 
GP9^18-000.  pursuant  to  the 
procedures  previously  set  forth  in 
section  275.202(a)  of  the  regulatioos. 
that  Louisiana's  determinations  for  the 
five  wells  are  not  supported  by 
substantial  evidence  in  die  records  upon 
which  they  were  made  for  the  reasons 
stated  in  our  August  2, 1994  Notice  of 
Preliminary  Finding.  In  addition,  the 
record  in  Docket  No.  GP94-16-000  is 
included  in  new  Docket  No.  GP94-1S- 
000. 

The  Commission  will  issue  a  final 
order  in  Docket  No.  GP94-1 8-000  no 
later  than  120  days  bom  the  date  hereof. 
Since  the  final  order  will  consider  the 
comments  filed  on  the  August  2, 1994 
preliminary  finding  and  the  comments 
filed  after  the  informal  confarenoe, 
WRT,  Louisiana  and  the  lOCC  need  not 
file  additional  comments. 

By  the  Commission. 
LotoO-CaiheU. 
Secretary. 

(FR  Doc  94-30533  Filed  12-12-94:  B:45  am] 
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'Order  Ho.  567.  Usued  on  fuiy  2S.  1994. 
rwsctnded  th«  Commissioa'f  NCPA'i  ragniatioiu. 
including  Section  275  as  of  that  date  (68  FERC  | 
61,135).  The  Conunission  stated,  however,  that 
lascission  of  Part  275  is  prospactive  only  and  that 
(imely  filed  applications  Cor  well  determination 
proceedings  still  pending  before  the  Conunission 
will  cominua  to  be  subiect  to  the  requirements  of 
Part  275  as  that  section  existed  before  July  28, 1994. 


11 

Co.;  Nolic»or 
FMng 

Decembar  7, 19M. 

Take  notice  thi  t  on  December  S.  1994. 
El  Paso  Natural  C  as  Company  (El  Paso), 
tendered  Cor  filio  ^  pursuant  to  Part  154 
of  the  Federal  En  )igy  Regulatory 
Commission  (Coi  amission)  Regulations 
Under  the  Natural  Gas  Act  and  in 


compliance  with 


the  Commission's 


:  pipeli 


Order  on  Remau  .  issued  November  4. 
1994  (November  1. 1994  order),  at 
Docket  No.  RPBS  -44-045.  certain  tariff 
sheets  to  its  FER  '.  Gas  Tariff.  Second 
Revised  Volume  4o.  1-A. 

El  Paso  states  I  lat  it  is  adding  a  new 
section  4.2(e)  to :  ts  Capacity  Allocation 
Procedure  in  coo  ipliance  with  the 
November  4. 199 1,  order  in  which  the 
Commission  ordi  red  El  Paso  to  revise 
its  tariff  to  inclu(  e  provisions  giving 
relief  to  any  Shif  per  serving  high 
priority  end-usei  s  when  that  SUpper 
has  exhausted  al  other  self-help 
remedies  in  time  t  of  Ixma  fide 
emergendas.  Accordingly,  section  4.2(e) 
provides  for  the  allocation  of  capacity 
required  to  meet  an  emergency  for  firm 
Shippers  servinghigh  priority  end-uaers 
fide  emergaacy  that 

parable  injury  to  life 
[t  the  availability  of 
capacity. 

ly  requests  that  the 
the  tendered  tariff 
d  permit  them  to 
anuary  4, 1995,  which 

(30)  days 
of  the  filing. 

1  copies  of  the  filing 
all  of  El  Paso's 
interstate  pipeline  system  transportation 
customers  and  iiaterested  state 
regulatory  commtssions. 

Any  person  desiring  to  protest  said 
filing  should  filela  protest  with  the 
Federal  Energy  Ilegulatoiy  Commission, 
825  North  Capitd  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  December 
14, 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  actioli  to  be  taken,  but  will 
not  serve  to  makt  i  protestant  parties  to 
the  proceeding.  ( k>pies  of  this  filing  are 
on  file  with  the  (  ommission  and  are 
available  for  pub  ic  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Witso  i,  Jr., 
Acting  Secretary 

(FR  Doc.  94-30532  Filed  12-12-94;  8:45  am) 
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in  cases  of  a  boi 
would  result  in 
or  property, 
additional 

El  Paso  res[ 
Commission  ai 
sheets  for  filing 
become  effiecti' 
is  not  less  than 
following  the 

El  Paso  states 
were  served  upo: 


idai 


(DodwtNo.  nnfr-«3-ooq 

National  FntI  Gas  Supply  Corporation: 
NoIlM  of  Propoaed  Ctwngos  in  FERC 
QasTartfr 

December  7.  t9M 

Take  notice  that  on  December  5, 1994 
National  Fuel  Gas  Supply  Corporation 
(National),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  certain  revised  tariff 
dieets  enuuffinted  in  Appendices  A,  B 
and  C  attached  to  the  filing.  The  tariff 
sheets  are  proposed  to  be  eCkctive  as  set 
forth  in  Appendices  A,  B  and  C 

National  states  that  tiie  purpose  of  the 
filing  is  to  make  certain  corrections, 
clarifications  and  updates  to  its  post- 
restructuring  tariff. 

In  aocorduioe  with  the  revised  filing 
requirements  in  Commission  Order  No 
568,  and  the  provisions  of 
§  154.63(b)(l)(v)  of  the  Commission's 
Regulations.  National  submits  a 
"redlined"  version  of  the  tariff  sheets 
submitted  in  the  filing. 

National  states  that  it  is  s«ving  copies 
of  the  filing  to  its  customers.  State 
Commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  14. 1994 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  talwn,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Liowood  A.  Watson.  Jr.. 
Acting  Secretary 

|FR  Doc  94-30529  Filed  12-12-94.  8:45  ami 
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[Docket  No.  RP95-6-001] 

Northwest  Pipeline  Corp.;  Notice  of 
Propoaad  Ctiange  in  FERC  Gas  Tariff 

December?,  1994 

Take  notice  that  on  December  5. 1994 
Northwest  Pipeline  Corporation 
(Northwest),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  Na  1.  the  following  tariff  sheets 
Arith.a  proposed  effective  date  of 
/Movember  6, 1994 


Substitute  Third  Revised  Sheet  No.  232 
Substitute  Original  Sheet  Nos.  232-A 
through  232-D 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  a 
Commission  order  issued  on  Ndveraber 
4, 1994  in  Docket  No.  RP95-6-000.  On 
October  6. 1994,  Northwest  made  a 
filing  with  the  Commission  that 
proposed  tariff  language  to  provide  for 
operational  flow  orders  (OFOs)  on 
Northwest's  system,  to  enumerate  the 
circumstances  imder  which  OFOs  will 
be  invoked,  to  impose  penalties  on 
parties  who  fail  to  abide  by  such  OFOs, 
Jo  limit  a  party's  liability  for  actions 
taken  in  accordance  with  an  OFO  and 
to  limit  Northwest's  liability  for  issuing 
OFOs,  provided  Northwest  acts 
reasonably  and  in  good  faith.  The 
Commission  accepted  and  suspended 
these  tariff  sheets,  subject  to  refund  and 
conditions,  to  be  effective  November  6, 
1994.  The  Commission  directed 
Northwest  to  make  six  revisions  of  its 
tariff  and  specified  certain  other  issues 
which  will  be  discussed  further  at  a 
technical  conference  with  results  being 
reported  to  the  Commission  within  120 
days  of  the  issuance  of  the  November  4, 
1994  Order. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
interveners  in  Docket  No.  RP95-6-000, 
upon  Northwest's  jurisdictional 
customers  and  upon  affected  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Eneigy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
writii  §385.211  of  the  Commission's 
Rules  of  Practice  and  Procediu*.  All 
such  protests  should  be  filed  on  or 
before  December  14, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubfic 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

IFR  Doc.  94-30530  Filed  12-12-94;  8:45  am] 
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[Docket  No.  RP91-100-003] 

Texas  Gas  Transmission  Coip.;  Notice 
of  Refund  Report 

December  7, 1994. 

Take  notice  that  on  October  14, 1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  tendered  for  filing  with  the 


Federal  Energy  Regulatory  Commission 
(Commission)  a  report  summarizing 
refunds  disbursed  on  September  30, 
1994,  pursuant  to  its  Order  No.  528 
Take  or  Pay  settlement  in  Docket  Nos. 
RP92-100,  et  al.  The  settlement  was 
approved  by  the  Commission's  order 
issued  August  4, 1994.  and  became 
effective  as  of  September  6, 1994.  The 
settlement  between  Texas  Gas  and  its 
former  direct  jurisdictional  firm  sales 
customers  resolves  all  proceedings 
involving  the  flowthrough  of  take  or  pay 
buydown  or  buyout  costs  fi-om  upstream 
pipeUne  suppliers  pursuant  to  Order 
Nos.  500.  528,  and  528A.  The  amounts 
refunded  are  as  described  in  Article  II 
of  the  settlement  and  in  schedules 
attached  to  the  refund  report. 

Pursuant  to  Article  II  of  the 
Settlement,  Texas  Gas  states  that  it 
refunded  the  followiag  amoimts,  plus 
interest:  the  Koch  Settlement  Amount  of 
$16,500,000;  $15,444,679  fi-om  Texas 
Gas;  the  Texas  Eastern  Settlement 
Amount  of  $4,706,991;  and  the 
Tennessee  Flowthrough  Settlement 
Amount  of  $2,318,632.  Texas  Gas  also 
states  that  the  refunds  were  distributed, 
based  on  the  appropriate  allocation 
factors,  which  were  filed  with  the 
Commission  on  September  20, 1994. 

Any  person  desiring  to  protest  said 
fifing  should  file  a  protest  wdth  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E. 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  tiie  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  Etecember  14, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  tiie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  94-30531  Filed  12-12-94;  8:45  am] 
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Office  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  95-08:  Electron  Beam 
Irradiation  of  Medical  Waste 

AGENCY:  U.S.  Department  of  Enersrv 
(DOE).  ^ 

ACTION:  Notice  inviting  grant 
applications. 


SUMMARY:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research  (ER),  U.S. 
Department  of  Energy  (DOE),  announces 


its  interest  in  receiving  appHcations  for 
support  of  the  research  and 
development  of  technology  for 
commercial  exploitation  of  electron 
beam  sterilization  of  infectious  hospital 
waste  in  preparation  for  disposal,  h  is 
essential  that  the  research  be  conducted 
at  a  pubfic,  urban  teaching  hospital 
affiliated  writh  a  comprehensive  medical 
school  and  research  center  with  an 
active  electron  beam  program  and 
dociunentable  experience  in  operating  a 
fimctional  machine.  In  recent  years,  the 
practice  of  handling  medical  infectious 
waste  by  incineration  or  autoclaving  has 
resulted  in  pubfic  controversies  in  terms 
of  environmental  and  public  health 
issues.  Irradiation  of  medical  infectious 
waste  by  electrons  might  provide  an 
environmentally  safe  and  publically 
acceptable  method  for  disposing  of  this 
waste.  Applications  should  also 
address:  (a)  Monitoring  and  validating 
the  treatment  efficacy;  (b)  pre- 
irradiation  processing  of  waste,  and  (c) 
economic  feasibifity  of  this  approach. 

Before  preparing  a  formal  application, 
potential  applicants  are  encouraged  to 
submit  a  brief  preapplication,  in 
accordance  with  lO  CFR  600.10(d)(2), 
which  consists  of  two  to  three  pages  of 
narrative  describing  research  objectives 
and  methods  of  accomplishment.  The 
preapplications  will  be  reviewed 
relative  to  the  scope  and  research  needs 
for  the  commercid  exploitation  of 
electron  irradiation  technology  for 
medical  waste  disposal.  Preapplications 
referencing  program  Notice  95-08 
should  be  received  by  January  1, 1995, 
and  sent  to  Dr.  Matesh  N.  Varma.  Office 
of  Health  and  Environmental  Research, 
ER-73,  U.S.  Department  of  Energy. 
GTN,  Washington.  D.C.  20585, 
telephone:  (301)903-3209.  Telephone 
and  telefax  numbers  are  required  to  be 
a  part  of  the  preapplication.  A  response 
to  the  preapplications  discussing 
potential  relevance  of  a  formal 
apphcation  will  be  commimicated  by 
January  15, 1995. 

DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m..  ES.T,  March  8. 1995,  to 
be  accepted  for  a  May  review  and  to 
permit  timely  consideration  for  award 
in  Fiscal  Year  1995. 
ADDRESSES:  Formal  appfications 
referencing  Program  Notice  95-08 
should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Acquisition  and  Assistance 
Management  Division,  ER-64,  (GTN), 
Washington,  D.C.  20585.  Attn:  Program 
Notice  95-08.  The  following  address 
must  be  used  when  submitting 
appfications  by  U.S.  Postal  Service 
Express  Mail,  any  commercial  mail 
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delivery  service,  or  when  hand-carried 
by  the  applicant:  U.S.  Department  of 
Energy,  (Office  of  Energy  Research, 
Acquisiticn  and  Assistance 
Management  Division.  ER-64, 19901 
Gennantown  Road.  Germantown.  MD 
20674. 

FOR  FUfmCf)  MFORMATKM  CONTACT:  Dr. 
Matesh  N.  Vanna.  Office  of  Health  and 
Environmental  Research,  ER-73,  U^ 
Department  of  Energy.  GTN. 
Washington.  D.C  20585.  telephone: 
(301)903-3209. 

SUfPLEMENTARY  INFORMATION:  DOE  is 
interested  in  receiving  research 
appUcatioos  focused  on  the  study  of 
electron  inadiatiiHi  tor  treatment  of 
medical  waste.  Additional  information 
can  be  obtained  by  contacting  Dr. 
Matesh  N.  Varma  at  (301)903-3209. 

It  is  anticipated  that  approximately  $1 
million  will  be  available  for  one  awwd 
during  Fiscal  Year  1995,  contingent 
upon  avail^ility  of  funds.  Informatiim 
about  development  and  submission  of 
applicatioiis.  eligibility,  limitatioas. 
evaluation  and  selectioa  processes,  and 
other  policies  and  procedures  may  be 
found  in  the  Application  Guide  for  the 
Office  of  Energy  Research  Financial 
Assistance  Program  and  10  CFR  Part 
605.  The  Applicatioa  Guide  is  available 
from  the  U.S.  Department  of  Energy, 
Office  of  Health  and  Environmental 
Research,  ER-73.  GTN.  Washington, 
D.C.  20S8S.  Telephone  requests  may  be 
made  by  calling  (301)903-5349. 

The  Catalog  of  Federal  Domestic 
Assistance  Nimaber  for  this  program  is 
81.049,  and  the  soUcitation  control 
number  is  ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  D.C  on  November 
28. 1994. 
D.O.  Maytew. 

Director,  Office  ofMartagement.  Office  of 

ErtergyBetearch. 

(PR  Doc.  94-30578  Piled  12-12-94: 8:45  am] 
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Finenciel  Assistance 
95-07;  Energy 


AOeiCY:  Department  of  Energy  (DOE). 
ACTKM:  Notice  inviting  grant 
preapplications. 

SUMMARY:  The  Office  of  Basic  Energy 
Sciences  of  the  Office  of  Energy 
Research  (EIQ.  U.S.  Department  of 
Energy  (DOG)  annoimces  its  interest  in 
receiving  preapplications  from  potential 
applicants  for  research  funding  in  the 
Energy  Biosdences  program  area.  The 
intent  in  asking  for  a  praapplication  is 
to  save  the  time  and  effort  of  applicants 
in  preparing  and  submitting  a  formal 


project  applicatic  n  that  may  be 
inappropriate  for  the  program.  The 
preliminary  screfning  of  research  ideas 
is  aimed  also  at  relieving  some  of  the 
burden  of  the  sdi  intific  community  in 
peer  reviewing  ai  i  excessive  number  of 
research  applical  ons.  The 
preapplication  sQould  consist  of  a  two 
to  three  page  concept  paper  about  the 
research  being  ccptemplated  as  a 
potential,  formalppplication  to  the 
Energy  Bioscienc^  program.  The 
concept  paper  should  focus  on  the 
objectives  of  the  >lanned  research,  its 
scientific  goals  a;  id  their  significance, 
an  outline  of  the  ipproadies  planned, 
and  any  other  ini  ormation  that  relates  to 
the  plaimed  resei  irch.  No  budget 
information  or  bi  igraphical  data  need 
be  included;  nor  s  an  institutional 
endorsement  nee  »sary.  The 
preapplication  gi  v^DOlE  the 
opportunity  to  ei  aluate  the  technical 
suitability  of  sub  nitting  a  formal 
application  for  si  ipport  of  research 
ideas.  A  response '  indicating  the 
appropriateness  if  submitting  a  formal 
application  will  le  sent  from  the 
EKvision  of  En«ray  Biosciences  office  in 
time  to  allow  for  an  adequate 
preparation  peri<  d  for  a  formal 
application. 

DATES:  For  timel; '  consideration,  all 
preapplicatioas  mould  be  received  by 
February  22. 199  >.  Earlier  submissions 
are  encouraged  a  id  fax  submissions  are 
acceptable  (Fax  I  lumber  (301)  903- 
1003).  A  respona  9  to  timely 
preapplications  t  rill  be  communicated 
by  April  20, 1999.  The  deadline  for 
receipt  of  fonnaljapplications  is  June  7, 
1995. 

ADDRESSES:  Preapplications  referencing 
Program  Notice  95-07  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of|Basic  Energy  Sciences, 
ER-17.  Division  bf  Energy  Biosciences, 
20585,  Attii:  Program 
'■  following  addiws 
en  submitting 
>y  U.S.  Postal  Service 
Express,  any  conimercial  mail  delivery 
service,  or  whenjhandcarried  by  the 
applicant:  U.S.  EJepartment  of  Energy, 
CKvision  of  Ener]  y  Biosciences,  ER-17. 
19901  Germanto  vn  Road.  Germantown. 
MD  20874.  Fax  s  Libmissions  are 
acceptable  (Fax  1  lumber  1301]  903- 
1003). 

FOR  FURTHER  INFORMATION  CONTACTtMs. 
Pat  Snyder,  Division  of  Energy 
Biosciences,  Off  ce  of  Basic  Energy 
Sciences,  ER-17  Washington,  D.C 
20585,  telephont  >:  (301)  903-2873. 
SUPPLEMENTARY  I  «FORMATION:  Before 
preparing  a  form  il  application,  potential 
applicants  shoul  1  submit  a  brief 
preapplicaticm  ii  i  accordaitce  with  10 


Washington,  D.( 
Notice  95-07.  Tl 
must  be  used  wl 
preapplications  I 


CFR  600.10(d)(2),  whidi  consists  of  two 
to  three  pages  of  narrative  describing 
research  objectives.  These  will  be 
reviewed  relative  to  the  scope  and  the 
research  needs  of  the  Energy 
Biosciences  program.  Tlte  Energy 
Biosciences  program  has  the  mission  of 
generating /ilni/ainen  to/  biological 
informaticm  about  plants  and  non- 
medical related  microorganisms  that  can 
provide  support  for  future  energy 
related  biotechnologies.  Hie  objective  is 
to  pursue  basic  biodiemicaU  genetic 
and  physiological  investigations  ftat 
may  contribute  towards  providing 
alternate  fuels,  petroleum  replacement    • 
products,  energy  conservation  measures 
as  well  as  other  technologies,  such  as 
phytoremediation,  related  to  DOE 
programs.  Areas  of  interest  include 
bioenergetic  S3^tems.  including 
photosynthesis;  control  of  plant  growth 
and  development,  includii^  metabolic 
genetic,  and  hormonal  and  ambient 
fector  regulation,  metabolic  diversity, 
ion  uptake,  transport  and  accumulation, 
stress  physiology  and  adaptation; 
genetic  tiaiismission  and  expression; 
plant-microbial  interactions,  plant  cell 
wall  structure  and  function: 
lignocellulose  d^gradative  mechanisms; 
mechanisms  of  fermentations,  genetics 
of  neglected  microorganians.  energetics 
and  membrane  phenomena; 
thermophily  (molecular  basis  of  high 
temperature  tolerance);  microbial 
interactions;  and  onenaBibon 
metabolism,  whidi  is  the  basis  of 
biotransformations  such  as 
methanogenesis.  The  objective  is  to 
discern  and  imderstand  basic 
mechanisms  and  principles. 

Funds  are  expected  to  be  available  for  ~ 
new  grant  awanis  in  FY  1996.  The 
magnitude  of  these  funds  available  and 
the  number  of  awards  which  can  be 
made  will  depend  on  the  budget 
process.  Hie  new  awards  macte  during 
FY  1994  averaged  about  $87,000  per 
year.  Most  awards  are  funded  far  a 
three-year  poiod.  The  principal 
purpose  in  using  preapplications  at  this 
time  is  to  reduce  the  expenditure  of 
time  and  effort  of  all  parties. 
Information  about  development  and 
submission  of  applicaticuis,  eligibility, 
limitations,  evaluations  and  selection 
processes,  and  other  policies  and 
procedures  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Program  and  10  CFR  IHot  605.  The 
Application  Guide  for  the  OCBce  of 
Energy  Research  Financial  Assistance 
Program  for  formal  submissions  and 
copies  of  10  CFR  Put  60S  are  available 
from  U.S.  Department  of  Energy.  Office    I 
of  Basic  Energy  Sciences.  ER-17,  | 


Division  of  Energy  Biosciences. 
Washington,  D.C  20S8S.  Telepbone 
requests  nuy  be  made  by  calling  (301) 
903-2873.  InstructioBS  for  prepet^km 
of  a  fonnal  a|ylic»tian  are  zuimber  for 
this  ptogiam  is  SliM9. 

Issued  ht  W^a^ingloD,  D.C.,  on  November 
28, 1994. 

D.D.  Majhnt, 

DiiectOT,  Office  c^Uamgeiaent,  Office  of 

Energy  Research. 

IFR  Doc.  94-30500  Filed  12-12-94;  8:45  am] 
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EQUAL  EMPLOYMENT  OPPORTUNrrY 
COMMISSION 

SES  Performance  Review  Board 
Members 

AGENCY:  Equal  Bnployment 
Opportunity  Commission  (EEOQ. 

ACTION:  Notice. 


SmWARY:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the  SES 
Performance  Review  Board  of  EEOC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  ComweH  Johnson,  Director, 
Human  Resources  Management 
Services,  Equal  Employment 
Opportunity  Commission,  1801  L  Street, 
N.W.,  Washington.  D.C.  20507.  (202) 
663-4306. 

SUPPLOMBITART  MFORMATKM:  Pursuant 
to  the  requireflient  of  SectifMi  4314 
{c)(1).  dtapter  43  Title  5  U.S.C., 
memberstdp  of  the  SES  Performance 
Review  Board  is  as  follows:  Ms.  Ronnie 
Blimienthal,  Director,  Office  of  Federal 
Operations,  Equal  Employment 
Opportunity  CoramissTon  (Chairperson); 
Mr.  Bland  Brockenboron^,  Assistant 
Commissioner,  Financial  Management 
Service,  Department  of  Tireasury;  Ms. 
Jeanette  Lim,  Director,  PoKcy 
Enforcement  and  Program  Services, 
Department  of  Education;  Ms.  Eli2abeth 
Thornton.  Di^uty  L^al  Counsel,  Equal 
Employment  Opportunity  Commission 
(Alternate).  Signed  at  Washington,  D.C 
on  this  7th  day  of  December  1994. 

For  the  ComiBisaion. 
GiAert  F.  CtacHa*. 

Chairman. 

IFR  Doc  94-30523-Filed  12-12-94;  8:4San| 
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FEDERAL  COMMUNICATIOnS 
COMMISSION 

[Report  No.  20«q 

Petition  forRecowsMerrton  of  Actions 
in  Rutemakfng  Proceedings 

Dwenber  8, 19M. 

Petition  for  reconsideration  have  been 
filed  in  the  CMnmission  nilemddng 
proceedings  listed  in  this  PdUk  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239. 1919  M  Street 
NW.,  Washington,  DC  or  may  be 
purchased  frtHn  the  Cbnimission's  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  most  be 
filed  December  28, 1994.  See  §  1.4(b)(1) 
of  the  Commission's  rules  (47  CFR 
1.4(bKl)).  Replies  to  an  opposition  mtrst 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Sul^ect:  Amendment  of  Section 
73.202(b).  Table  of  Allotments.  FM 
Broadcast  Stations.  (Duluth,  Minnesota). 

Petition  Filed:  1. 

Subject:  Implementation  of  Section 
309(j)  of  the  Commimications  Act- 
Competitive  Bidding.  (PP  Docket  No. 
93-253). 

Petition  Filed:  1. 

Subject:  Amendment  of  the  Amateur 
Service  Rules  to  Change  Procedures  for 
Filing  an  Amateur  Service  License 
Application  and  to  make  other 
Procedural  Changes. 

Petition  Filed:  1. 

Federal  Communications  Commitsmk. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  94-30541  FUed  12-12-94;  »:45  am] 
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FEDERAL  MARITIME  COMMISSION 
[Fact  Finding  Investigetion  No.  21) 

Activities  of  the  Trans-Atlamic 
Agreement  and  Its  Members;  Nottce  of 
Hearing  in  Washington  DC 

December  7. 1994. 

Pursuant  to  Commission  Oder  issued 
July  27, 1994.  instituting  Fact  Fiikding 
Investigation  No.  21  ("the  Fact  Finding 
Order"),  notice  is  ber^ry  given  that  the 
Investigative  QCficers  will  conduct  a 
hearing  concerning  various  activities 
and  practices  by  tlue  Trans-Atlantic 
Agreement  ("TAA")  and  its  mcmbeis 
which  are  alleged  to  be  antiooiDpetitive 
or  otherwise  violative  of  the  ShifquBg 
Act  of  1984.  46  VSXL  app.  1701  et  seq^ 
The  Investigative  Officers  wiU  take 
testimony  und»  oath,  and  receive 


documents  in  evidence,  as  appropriate 
In  the  discretuHk  of  the  Invastigfttive 
Officers,  portions  erf  this  Iteariiig  may  be 
conducted  in  non-pi^^  mi—m^  as 
audiorized  by  the  Fact  Finding  Ordtr 

Hearings  in  Fact  Finding  investigatiaa 
No.  21  will  be  conducted  in  Wa^iingtcm 
DC,  at  the  following  locatian: 
Federal  Maritime  Commission,  Hearing 

Room  No.  1,  800  NorA  Capitol  St.. 

NW.,  Washington.  DC  20573 

The  hearings  wrill  commence  in 
public  session  at  10  ajn.  on  January  1 1, 
1995,  and  may  be  conducted  on 
subsequent  days  at  the  same  location,  as 
appropriate. 
Charlei  L.  HaalupvIII, 
Investigative  Off.cer. 
IFR  Doc.  94-30539  Filed  12-12-94;  «:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Crestar  Financial  Corporation; 
Acquisition  of  Company  Engaged  in 
Permissible  NonbanUng  Activitfes 

The  otganization  listed  in  this  notice 
has  appUed  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  tiie  Boards 
approval  under  section  4(cK8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFT^  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  iwnbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closdy  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Oaae  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  tlieir  views  in  writing  on  the 
question  wheth«  ccmsummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentaticm  would 
not  suffice  in  lieu  of  a  hearing. 
identifying  qiecifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
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evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  2, 
1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Crestar  Financial  Corporation, 
Richmond,  Virginia;  to  acquire 
TideMark  Bancorp,  Inc.,  Newport  News. 
Virginia,  and  thereby  indirectly  acquire 
TideMark  Bank,  Newport  News, 
Virginia,  and  engage  in  operating  a 
savings  and  loan  association,  pursuant 
to  §  22S.25(b)(9)  of  the  Board's 
Regulation  Y.  Crestar  also  has  applied  to 
acquire  19.9  percent  of  TideMark  Bank, 
Newport  News,  Virginia. 

.  Board  of  Governors  of  the  Federal  Reserve 
System,  December  7. 1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  94-30550  Filed  12-12-94;  8:45  am] 
MUJNO  COM  ttlMl-f 


IBW,  Inc..  et  al.;  Fonnations  of; 
Acquisitions  t>y;  and  Mergefs  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
6  1995. 


/  Tuesday,  December  13.  1994  /  Notices 


A.  Federal  Re^nre  Bank  of 
Richmond  (Lloy(  W.  Bostian,  Jr..  Senior 
Vice  President)  7  )1  East  Byrd  Street. 
Richmond,  Vircij  ja  23261: 

1 .  WW,  Inc..  vV  ishington.  D.C;  to 
become  a  bank  hf  Iding  company  by 
acquiring  100  pefcent  of  the  voting 
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shares  of  Indus' 

WashiuKton,  D 

B.  Federal  R 

(Zane  R.  Kelley 
Marietta  Street. 
30303: 

1.  Regions  Fin 
Birmingham,  Al 
First  Commercia 
Chalmette,  Loui 


1  Bank  of  Washington. 

^rve  Bank  of  Atlanta 

^ice  President)  104 
I.W.,  Atlanta,  Georgia 


tcial  Corporation, 

la;  to  merge  with 
Bancshares,  Inc., 
tana,  and  thereby 
indirectly  acquir  i  First  National  Bank  of 
St.  Bernard  Paris  i,  Chalmette, 
Louisiana. 

C.  Federal  Resi  !rve  Bank  of  St  Laois 
(Randall  C.  Sumi  er.  Vice  President)  411 
Locust  Street.  St.jLouis,  Missouri  63166: 

1.  Boatmen's-lMinois.  Inc.  St.  Louis, 
Missouri:  to  becotne  a  bank  holding 
company  by  acqmring  100  percent  of 
the  voting  shares, of  Boatmen's  Bank  of 
South  Central  Illiiois,  Mt.  Vernon, 
Illinois. 

2,  Boatmen's  E  jncshares.  Inc.,  St. 
Louis,  Missouri;  I  o  acquire  100  percent 
of  the  voting  shai  es  of  Salem 
Commttnity  Banc  orp.  Inc.,  Salem, 
Illinois,  and  then  by  indirectly  acquire 
Community  State  Bank,  Salem,  Illinois. 

D.  Federal  Res  »rve  Bank  of  Kansas 
City  (John  E.  Yor  :e.  Senior  Vice 
President)  925  G<and  Avenue,  Kansas 
City.  Missouri  64J198: 

1.  Chepenne  Bt  nking  Corporation, 
Cheyenne,  Oklah  ama;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  vol  ing  shares  of  Seciirity 
State  Bank,  Chey  snne,  Oklahoma. 

E.  Federal  Re«  rve  Bank  of  Dallas 
(Genie  D.  Short. '  rice  President)  2200 
North  Pearl  Strea  .  Dallas,  Texas  75201- 
2272: 

1.  The  ANB  Co  -poration.  Terrell, 
Texas;  to  become  a  bank  holding 
company  by  acqi  iring  100  percent  of 
the  voting  shares  of  The  ANB  Delaware 
Corporation,  Ten  bU,  Texas,  and  thereby 
indirectly  acquin  The  American 
National  Bank  of  Terrell.  Terrell,  Texas. 
In  connection  wi  h  this  application.  The 
ANB  Delaware  O  >rporation,  Terrell, 
Texas;  also  has  a]  iplied  to  become  a 
bank  holding  con  ipany  by  acquiring  100 
percent  of  the  vol  ing  shares  of  The 
American  Nation  d  Bank  of  Terrell, 
Terrell,  Texas. 

2.  Paladon  Mai  agement  Company, 
Inc.,  Panhandle, '  'exas;  also  has  applied 
to  become  a  bank  holding  company  by 
acquiring  1  perce  it  of  the  voting  shares, 
and  voting  authoi  ity  for  100  percent  of 
Panhandle  Invest  nents,  Ltd., 
Panhandle,  Texas ,  and  thereby 
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indirectly  acquire  Panhandle 
Bancshsffes,  Inc.,  Panhandle,  Texas,  and 
First  National  Bank  of  Panhandle. 
Panhandle.  Texas.  In  connection  with 
this  application.  Paladon  Investments. 
Ltd..  Panhandle.  Texas;  to  become  a 
bank  holding  company  by  acquiring 
41.29  percent  of  the  voting  shares  of 
Panhandle  Bancshares,  Inc.,  Panhandle, 
Texas,  and  thereby  indirKtly  acquire 
Panhandle  National  Bank  of  Panhandle. 
Panhandle,  Texas,  and  First  National 
Bank  of  Panhandle,  Panhandle,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  7, 1994. 

WUllam  W.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  94-30551  Filed  12-12-94;  8:45  am| 

BlUmQ  CODE  (SIMI-f 


Keystone  Financial;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
94-29458)  published  on  page  61335  of 
the  issue  for  Wednesday,  November  30. 
1994. 

Under  the  Federal  Reserve  Bank  of 
Phildelphia  heading,  the  entry  for 
Keystone  Financial,  Inc.,  is  revised  to 
read  as  follows: 

1.  Keystone  Financial,  Inc., 
Harrisburg,  Pennsylvania;  to  acquire 
Frankford  Trust  Company,  Philadelphia, 
Pennsylvania,  and  thereby  engage 
directly  and  indirectly  in  trust  activities 
of  the  former  Frankford  Trust  Company. 
Philadelphia,  Pennsylvania,  to  be 
renamed  Key  Trust  Company,  pursuant 
to  section  225.25(b)(3)  of  the  Board's 
Regulation  Y. 

Comments  on  this  application  must 
be  received  by  December  13, 1994. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  7, 1994. 
William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  94-94-30552  Filed  12-12-94;  8:45 
am] 

BNJJNQ  CODE  ttlfrOI-T 


GENERAL  SERVICES 
ADMINISTRATION 

Performance  Review  Board; 
Membership;  Senior  Executive  Service 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the 
Performance  Review  Boara. 
FOR  FUBTHER  INFORMATION  CONTACT: 


Gail  T.  Lovelace,  Dfawtot  of  Ptasonnri, 
Geaetal  Services  AdmiuistiatiMa.  lath  A 
F  Stieelt  NW.,  Waabiiwliai.  DC  2O405 
(202)  501-0398. 

suppi.EMRrrAiir  mfommtion:  SeetjOT 

4313(c)  (1)  through  (5)  of  TMe  5  U.S.C. 

requires  each  agency  to  esitijlah  m 
accordance  with  reguktioBs  prescribed 
by  d»e  Office  of  Pefsonnel  Mttsagement, 
one  or  more  f^rfernMBce  Review 
Board(s).  The  Board(s)  shall  review  the 
performance  rating  of  eadi  senior 
executive's  perlbnnance  hy  die 
supervisor,  akmg  with  any 
recommendetioiB  to  the  appomting 
authority  relative  to  flie  p«formance  of 
the  senior  execntive. 
Members  of  the  Review  Bperd  are: 

1.  JnKa  M.  Stasch.  (Chairperson)  Deputy 
Administrator 

2.  Karen  R.  Adier,  Regional 
Administrator,  Northeast  and 
Caribbean  Region  (New  York) 

3.  Paul  E.  Chistolini,  R^ional 
Administrate,  Mid-Atlantic  Reeion 
(Philadelphia) 

4.  ThnnnaB  M.  Davis.  Regional 
Administrator.  Natitmal  Capital 
Region  (Washington.  DQ 

5.  Denm's].  Fischor.  Cliief  FioKidal 
Officer 

6.  Marlene  M.  Jbfanson.  Associate 
Administrator  for  Management 
Services  and  Human  Resources 

7.  Keimeth  R.  Kimbrough, 
Commissioner.  Pubh'c  Building? 
Service 

8.  Frank  P.  PugKese.  Commissioner. 
Federal  Supply  Service 

9.  Joe  M.  Theiqpson.  Commissioner, 
Infbrmatioa  "Technology  Service 
Dated:  Decsmber  a.  1994. 

Gail  T.  Lovekca^ 

Director  of  FeaantA. 

[FR  Dot  94-3D5«4  Filed  12-)2-»«:  »M5«nl 

BILLMOCOOE 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Centers  for 
PrevenHoB 


CTontrof  antf 


PUcK  Roero  303A.  Hubert  R  HuMlwy 
Buildii«,  200  IndepeMleBce  Avone.  SW. 
Wariiii]gtan,.D.C.  20201. 

Status:  C^teo. 

Purpose:  The  «"t^"mniittw  will  meet  to 
discuss  issues  related  to  Sute  and 
community  statistics  and  to  dwelof  a  work 
plan  for  the  coming  year. 

CJontact  Person  for  Kforp  Infoiiaatiou. 
Substantive  program  informatioo  as  wrt  as 
summaries  of  the  loeetiBg  and  a  roster  of 
committee  members  may  be  obtaiaed  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretary. 
NCVHS.  NCHS.  CDC,  Room  noo, 
P«»i<ler»tiri  Boflding,  652S  Betoest  RMd, 
Hyattsville,  Maryland  20782,  telephone  301/ 
436-7050. 

Dated:  December  1, 1994. 
William  H.  Ginuon, 

Acting  Associate  Director  for  Policy 
Coordination.  Center  for  Drseaae  Control  and 
Prevention  (CDC). 

IFR  Doc.  94-30538  Filed  12-12-94;  8:45  and 
■UJMQ  CODE  4ta-ia.« 


Food  and  Drug  Adtnlnfstratfofr 
[Docket  Nol  MF-Oisq 

Roquette  Amerfca,  Inc.;  FBhig  of  Food 
AddMivaPMition 

AGENCT:  Food  and  Drug  Administratioii. 
HHS. 

ACTION:  Notice. 


National  Committee  on  VIM  an 

Statistics  (NCVHS)  SubcoayntttM  on 
Stetaand  Communfly  Haallh  ^alfstics: 


Purstiant  to  Pabtic  Law  90^-463.  the 
National  CuHar  fc»  HaaUt  Stottftirt 
(NCHSX  Cn^ess  for  Diseaee  Oartiol  nd 
PieaeBtiott  ICDC).  HHHMBces  tke 
following  Beeta^ 

Name:  NCVHS  SubcommiNee  OB  SMe  and 


TiBieaiid 

19, 


9  man^S  pja..  JIuntaty 


SOMMMtT:  The  Food  and  Dmg 
Administration  (TOA)  is  annomicing 
that  Roquette  America,  hjc,  has  fifed  a 
petition  proposing  that  the  food  ad*tivB 
regulations  be  amended  to  permit  the 
manufacture  of  mannitol  by 
fiermentation  of  suga^  or  sugar  alcofaob 
such  as  glucose,  sucrose,  fructose,  or 
soibftol  by  the  action  c^the  jeast 
Zygosacchtmmtyces  roaxS. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
byjanuary  12, 1995. 
ADDRESSES:  Submit  written  mmin^itf^ 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  I3t.,  RockviUe.  MD  20857 
FOR  FWrHCft  MFOMMTION  COMTACn 
Rosahe  M.  Angeles,  Center  far  Pood 
Safety  md  Applied  NuttitioB  (IffS- 
207),  Food  and  Drag  Admnstntkai. 

200  C  St  SW..  Washhigtaa.  DC  2a2IM. 
202-41»-3107 

SUPPLEMENTAftr  MFOMMnOHC  Ubdo- Ae 
Federal  Pood,  Drug,  aid  COeaHlic  Act 
(sec.  409(b)(5)  (21  U.&C.  34a(bN5)», 
notice  is  given  that  a  food  additive 
petiUon  (FAP  4A4412)  has  been  filed  by 
Roqeette  America,  be.  e^K^ler  osd 
Heckmm,  lOOl  G  St.  NIV..  VNdtiagton. 
DC20001  The  petMoB  proposes  Aet 
the  food  additive  resBietiaas  in  flOT.25 
A«Bmmto/r2}  CFR  188125)  be  aaeoded 


to  permit  die  manufacture  of  mannitol 
by  fermentation  of  sugars  or  sugar 
alcohols  such  as  ghicose,  sucrose, 
fructose,  or  sorbitol  by  the  action  of  the 
yeast  Zygosaccharantyves  roaxii. 

As  part  of  FDA's  coiftpiehensive 
safety  review  of  sttbstances  on  the  Kst  of 
substances  generafly  recogniaed  as  safe 
l^AS),  the  safety  of  mannitol  as  a  ftjod 
ingredient  was  evahiated  m  1972  by  the 
Select  Committee  on  GRAS  Substances 
(SCOGS)  from  the  Life  Sciences 
Research  Office  of  the  Federation  of 
American  Societies  for  Experimental 
Biology  (FASEB).  SCOGS  concluded 
that  mannitol  wai  safe  vthsn  used  in 
food  at  current  or  reasonably  expected 
future  levels,  to  the  Federal  Register  of 
July  26. 1973  (38  FR  20046).  FDA 
proposed  to  afSrm  the  GRAS  status  of 
mannitol  that  was  manufectured  by  the 
process  then  known  to  the  aeency. 
hi  response  to  the  proposu,  the 
agency  received  a  comment  stating  that 
mannitol  was  also  commonly 
manufactured  by  a  process  different 
from  that  set  out  in  the  proposed  GRAS 
affirmation.  The  agency  also  received 
information  raising  questions  about  the 
safety  of  mannitol.  Data  tmrn  studies  on 
mannitol  demonstrated  a  significant 
(but  not  dose  related)  incidence  of 
benign  thjmiomas,  and  an  abnormal 
growth  of  thymus  gland  tissue,  in 
female  rats  fed  mannitol. 

As  a  result  of  tiiese  findings,  the 
agency  concluded  that  additional  data 
were  necessary  to  evahsate  the  safety  of 
mannitol.  Thus,  in  the  Federal  Re^ster 
of  September  23, 1974  (39  FR  34178). 
the  agency  declined  to  affirm  the  use  of 
mannitol  as  GRAS  and,  instead, 
established  an  interim  food  additive 
regolation  for  use  of  mannitol  at  existing 
levels.  The  interim  regulation. 
§  121.4005  (21  CFR  121.4005) 
(redesignated  as  §  180.25  (21  CTR 
180.25))  reqtiired  that  mannitol  be 
manufactured  by  either  the  process  FDA 
had  proposed  to  affirm  as  GRAS  or  the 
process  described  in  the  comment. 
Following  the  pobticatian  of  the  . 
interim  food  additive  regulation,  the 
agency  received  data  that  showed  an 
increased  combined  incidence  of 
medullary  hyperplasia  and 
pheochromocytoma  of  the  adrenal 
glands  in  Flsdier  rats  iiad  a  diet  of  10 
percent  mannitol.  No  such  mannitol- 
treatment  effisct,  however,  was  observed 
in  Sprague-Dawley  and  Wistar  rats. 

to  1985,  FASEB.  under  contract  with 
FDA,  estabhsfaed  an  ad  hoc  Expert  Panel 
on  Sugar  Alcohols  and  Lactose  to  study 
certain  effects  that  had  been  observed  m 
animal  experiments  m  itdnch  the  test 
animals  were  fed  sugar  alcohols  and 
lactose,  to  a  report  sohmitted  to  FDA  in 
1886,  "HeaMi  Aspects  of  Sugar 
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Alcohols  and  Lactose,"  FASEB 
concluded  that  there  was  a  statistically 
significant  increased  incidence  of 
adrenal  medullaiy  hyperplasia  and 
pheochromocytoma  in  rats  fed  high 
levels  of  sugar  alcohols,  inqluding 
maiuiitoL  llie  report  further  conduded 
that  the  existing  data  provided  no 
satisSurtory  mechanistic  explanations  of 
these  adrenal  medullary  lesions,  which 
are  commonly  found  in  aged  rats 
maintained  on  standard  laboratory  diets. 

FDA  is  continuing  to  evaluate  the 
FA$EB  report  on  sugar  alcohols, 
including  maimitol,  as  well  as  other 
data  from  animal  studies  of  these 
substances  to  determine  whether  any 
regulatory  action  is  appropriate  for  any 
or  all  of  the  sugar  alcohols.  During  this 
period  of  continuing  evaluation, 
mannitol  continues  to  be  listed,  on  an 
interim  basis,  for  food  use. 

Roquette  America's  petition  to  amend 
the  interim  food  additive  regulation  on 
mannitol,  if  granted,  would  not  change 
the  allowed  uses  of  mannitol;  it  would 
simply  permit  a  new  method  of 
manufacture  of  the  additive.  The  subject 
regulation  on  mannitol  specifies 
manufacturing  procedures  that  do  not 
include  the  fermentation  process  used  - 
in  Roquette's  production  of  mannitol. 
To  permit  a  new  manufacturing  method, 
Roquette's  petition  proposes  to  amend 
the  interim  food  additive  regulation 
(§  180.25)  to  provide  for  the  use  of 
Zygosaccharomyces  rouxii  in  the 
fermentation  process  of  producing 
mannitol  fit>m  sugars  and  sugar 
alcohols. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Qpckets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  January  12. 
1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
bedding  of  this  dociuiient.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review. 


find  5 


the  agency 
impact  Stat., 
this  petition 
notice  of  availability 
finding  of  no 
evidence  s" — 
published  wiiotu 
Federal  Registi  r 
CFR  25.40(c).    ' 


that  an  environmental 
statemeht  is  not  required  and 
refults  in  a  regulation,  the 

of  the  agency's 
s^nificaiit  impact  and  the 
8upp<  rting  that  finding  will  be 
'  witqthe  regulation  in  the 

in  accordance  with  21 


;  41W-  n-f 


(IT" 


Dated:  Ncveml^r  28. 1994 
AlanMRuUs, 
Acting  Director, 
Appmval.  Centei^i 
Nutrition. 

(PR  Doc.  94-305i5  Filed  12-12-94;  8:45  am) 
MJJMOCOM 
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Health  Resour^  and  Servicas 
Adininlstratioii 

Program  Anno  jncament  and  Proposed 
Minimum  Per»  mtagas  for  "High  Rate" 
and  "Stgntficai  it  Increase  in  the  Rate' 
for  Implementi  Hon  of  the  General 
Statutory  Fundng  Preference  for 
Grants  for  Po<latric  Primary  Cara 
Reeklency  Tracing  Programs 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  w91  be  accepted  for  fiscal 
year  (FY)  1995  Grants  for  Podiatric 
Primary  Care  Residency  Training 
Programs  under  the  auUiority  of  section 
751,  title  Vn  of  the  Public  Health 
Service  Act,  as  amended  by  the  Health 
Professions  Education  Extension 
Amendments  o  '  1992,  Pub.  L.  102-408. 
dated  October  1  3, 1992.  Comments  are 
invited  on  the  ]  roposed  minimum 
percentages  for  "high  rate"  and 
"significant  inc  rease  in  the  rate"  for  the 
implementatioi ,  of  the  general  statutory 
funding  prefere  ice. 

Approximately  $600,000  will  be 
available  in  FY  1995  for  this  program. 
It  is  anticipated  that  the  $600,000  will 
support  approx  mately  7  competing 
awards  averagi]  g  $86,000. 

Purpose 

Section  751  a  uthorizes  the  award  of 
grants  for  the  pi  upose  of  planning  and 
implementing  { rojects  in  primary  care 
training  for  podiatric  physicians  In 
approved  or  provisionally  approved 
residency  progtbms  which  shall  provide 
financial  assistance  in  the  form  of 
traineeships  to  residents  who 
participate  in  silch  projects  and  who 
plan  to  speciali  ;e  in  primary  care. 

Eligibility 

Eligible  enUtlbs  for  this  program  are 
schools  of  podii  itric  medicine  and 
public  and  non  >rofit  private  hospitals. 
As  noted  above  the  authorizing 
legislation  limi^  eligibility  to  residency 
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programs  that  are  approved  or 
provisionally  approved.  The  Counpil  on 
Podiatric  Medical  Education  (CPME), 
the  recognized  accrediting  body  for 
podiatric  medicine,  uses  the  term 
"candidate  status"  in  lieu  of 
"provisional  approval."  For  the 
purposes  of  this  program  "candidate 
status"  will  be  accepted  as  meeting  the 
statutory  requirement  for  "[Hovisional 
approvd." 

Apphcants  to  this  program  that  are 
plaiming  to  initiate  a  new  podiatric 
primary  care  residency  program  are 
expected  to  apply  to  Q^fE  for 
candidate  status.  Grants  will  only  be 
awarded  to  applicants  that  can 
demonstrate  the  attaiiunent  of  candidate 
status  by  July  1, 1995.  The  application  ^ 
for  Federal  fimding  must  demonstrate, 
through  responses  to  the  program 
specifications,  that  an  adequate 
emphasis  will  be  placed  on  podiatric 
primary  care. 

The  period  of  Federal  support  should 
not  exceed  3  years. 

National  Heahh  Ob|ectives  fin-  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Podiatric  Primary 
Care  Residency  Training  Program  is 
related  to  the  priority  area  of 
Educational  and  Community-Based 
Programs.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  D.C.  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

The  following  project  requirements 
and  review  criteria  were  established  in 
FY  1989.  after  public  comment  and  are 
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Pn^act  Requirements 

Each  project  must  have: 

a.  A  project  director  who  is  employed 
by  the  grantee  institution  and  has 
completed  at  least  one  year  of  podiatric 
residency  training  and  has  at  least  one 
year  of  clinical  teaching  experience:  or 
is  board  certified  in  a  recognized 
specialty  area  in  podiatiic  medicine  and 
has  at  least  5  years  of  clinical  teaching 
experience; 

b.  An  appropriate  administrative  and 
oi^anizational  plan  and  appropriate 
faculty,  staff  and  facility  resources  for 
the  achievement  of  stated  objectives; 

c.  A  systematic  evaluation  of  the 
educational  program,  including  the 
performance  and  competence  of  trainees 
and  faculty,  the  administration  of  the 
program,  and  the  degree  to  which 
program  and  educational  objectives  are 
met; 

d.  Use  of  ambulatory  care  settings 
where  podiatric  primary  care  is 
practiced  and  where  an  adequate 
portion  of  the  clinical  training  is 
conducted; 

e.  A  curriculum  which: 

1.  Is  appropriate  for  the  academic 
level  of  the  trainees  and  the  specific 
length  and  nature  of  the  educational 
program: 

2.  Supplements  any  practical 
(including  clinical)  experiences  with 
related  educational  activities:  and 

3.  Includes:  A  minimum  of  20  percent 
of  curriculum  time  devoted  to 
supervised  instruction  in  ambulatory 
clinical  settings;  instruction  in 
behavioral  sciences  and  the 
development  of  psychosocial  skills  and 
topics;  and  a  supervised  clinical 
experience  in  a  family  medicine  or 
general  internal  medicine  ambulatory 
care  setting; 

f.  A  sufficient  number  of  residents  to 
assure  an  adequate  coUegial 
environment  for  the  educational 
program  and  to  enhance  cost-efficiency; 

g.  An  adequate  number  of  qualified 
faculty  with  training  and  experience  in 
podiatric  medicine,  and  behavioral 
sciences  and  liaison  faculty  in  related 
program  areas  for  the  number  of 
residents  in  the  program.  The  faculty  in 
the  program  must  be  engaged  in 
periodic  faculty  development  activities 
to  improve  their  teaching  skills; 

h.  Adequate  facilities  for  the  conduct 
of  the  educational  activities  and,  in 
particular,  have  ambulatory  care  space 
sufficient  to  provide  an  adequate 
clinical  experience  for  the  residents: 
and 

i.  A  sufficient  number  of  patients  with 
a  variety  of  health  care  needs  to  provide 


the  resident  with  a  broad  clinical 
experience. 


Review  Criteria 

The  HRSA  will  review  applications 
based  on  an  analysis  of  the  foUowine 
factore:  ^ 

(1)  The  degree  to  which  the  proposed 
project  provides  for  the  project 
requirements; 

(2)  The  administrative  and 
management  capability  of  the  applicant 
to  carnr  out  the  proposed  project  in  a 
cost  effective  manner; 

(3)  The  degree  to  which  the  proposed 
ti^ining  program  emphasizes  ti^ining  in 
podiatiic  primary  care  settings;  and 

(4)  The  potential  of  the  project  to 
continue  on  a  self  sustaining  basis. 

Other  Considerations 

In  addition,  the  following  funding 
factors  may  be  applied  in  determining 
funding  of  approved  applicaiions. 

A  funding  preference  is  defined  as  die 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  otiier 
categories  or  groups  of  approved 
appUcations. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

General  Statutory  Funding  Preference 

As  provided  in  section  791(a)  of  the 
PHS  Act,  preference  will  be  given  to 
quahfied  applicants  that: 

(1)  have  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities;  or 

(2)  have  achieved,  during  the  2-year 
period  preceding  the  fiscal  year  for 
which  an  award  is  sought,  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings. 

This  preference  will  only  be  applied 
to  applications  that  rank  above  the  20th 
percentile  of  proposals  recommended 
for  approval  by  the  peer  review  group. 

"High  rate"  is  defined  as  a  minimum 
of  25  percent  of  the  combined  Podiatiic 
Primary  Care  Residency  graduates  in 
academic  years  1991-92. 1992-93  and 
1993-94.  who  spend  at  least  50  percent 
of  their  worktime  in  clinical  practice  in 
medically  underserved  communities. 

"Significant  increase  in  the  rate" 
means  that,  between  academic  years 
1992-93  and  1993-94.  die  rate  of 
placing  graduates  in  medically 
underserved  communities  has  increased 
by  at  least  50  percent  and  that  not  less 
than  15  percent  of  graduates  fix)m  Uie 
most  recent  year  are  working  in 
medically  underserved  communities. 


Additional  information  concerning 
the  implementation  of  Uiis  preference 
has  been  published  in  the  Federal 
Register  at  59  FR  15743.  dated  April  4, 

Program  Specific  Sututory  Fondinc 
Prefierence 

Under  section  751(b)  of  title  Vn, 
preference  will  be  given  to  qualified 
applicants  that  "provide  clinical 
training  in  podiatiic  medicine  in  a 
variety  of  medically  underserved 
communities." 

Information  Requirements  Provision 

Under  section  791(b)  of  tiie  Act,  tiie 
Secretary  may  make  an  award  under  the 
Grants  for  Podiatric  Primary  Care 
Residency  Training  Programs  only  if  die 
applicant  for  the  award  submits  to  the 
Secretary  the  follovdng  information 

1.  A  description  of  rotations  of 
preceptorships  for  students,  or  clinical 
training  programs  for  residents,  tiiat 
have  the  principal  focus  of  providing 
health  care  to  medically  underserved 
communities. 

2.  The  number  of  faciJty  on 
admissions  committees  who  have  a 
cliiucal  practice  in  community-based 
ambulatory  settings  in  medically 
underserved  communities. 

3.  With  respect  to  individuals  who  are 
&t)m  disadvantaged  backgrounds  or 
from  medically  underserved 
communities,  die  number  of  such 
individuals  who  are  recruited  for 
academic  programs  of  Uie  appUcant,  the 
number  of  such  individuals  who  are 
admitted  to  such  programs,  and  the 
number  of  such  individuals  who 
graduate  irom  such  programs. 

4.  If  applicable,  the  number  of  recent 
graduates  who  have  chosen  careers  in 
primary  health  care. 

5.  The  nimiber  of  recent  graduates 
whose  practices  are  serving  medically 
underserved  communities. 

6.  A  description  of  whether  and  to 
what  extent  the  applicant  is  able  to 
operate  without  Federal  assistance 
under  this  title.  Additional  details 
concerning  the  implementation  of  this 
information  requirement  have  been 
published  in  the  federal  Register  at  58 
FR  43642,  dated  August  17,  1993,  and 
will  be  provided  in  the  apphcation 
materials. 

Additional  Information 

Interested  persons  are  in\ited  to    • 
comment  on  the  proposed  minimum 
percentages  for  "high  rate"  and 
"significant  increase  in  the  rate"  for 
implementation  of  the  general  statutory 
funding  preference.  The  comment 
period  is  30  days.  All  comments 
received  on  or  before  January  12. 1995, 


ithsfind 
ifbr*'hi^i 
and  "iipaficuit  incnaH  ia  th«  nto**  for 
inmlwMnfUon  of  dw  geiwwl  «ttylo«y 
funding  prefnence  are  established. 
Writtan  rxwiments  xhoukl  be  addiassad 
to:  Marc  L.  Rivo.  M.D..  M.P.R.  Diractor. 
Division  of  Medicine,  Bureau  of  Health 
Professiana.  Health  Reaouroes  and 
Services  Administration.  Paxklawn 
Building.  Room  9A-0S,  5000  Fishers 
Lane.  RockviUe,  Maiyhnd  208S7. 

All  comments  received  will  be 
available  for  public  inspection  and 
copyii^  at  the  Oiviaioii  of  Medicine. 
Bureau  of  Health  Piofossions.  at  the 
above  address,  weekdays.  (Federal 
holidays  excepted),  between  the  hours 
of  8:30  a.m.  and  S.-OO  p.m. 

Requests  for  amplication  materials, 
questions  regarding  grants  policy  and 
business  manngMimnt  aspects  should  be 
directed  to:  Ms.  Judy  Bo%ven  (D31). 
Grants  Managemoxt  Specialist. 
Residency  and  Advanced  Grants 
Section,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration.  Paridawn  Building, 
Room  80-26.  5600  Fishers  Lane. 
RockviUe.  Maryland  20857.  Telephone 
(301)  443-6960,  FAX  (301)  443-4)343. 

Completed  applications  should  be 
returned  to  the  Grants  Man^anwnt 
OfBcer  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Ms.  Helen  Lotslkas,  Division  of 
Medicine.  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration.  Parklawn  Buildij^ 
Room  9A-27, 5600  Fbhers  Lane. 
Rockville.  Maryland  20657.  Telephone 
(301)  443-1467.  FAX  (301)  443-8890. 

PapenvoTK  Reduction  Act 

The  standard  application  fonn  PHS 
6025-1.  HRSA  Competing  Training 
Grant  Application.  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  OMB 
Clearance  Number  is  0915-0060. 

The  deadline  date  for  receipt  of 
applicatiaos  is  February  17. 1995. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing) 


Late  appncflti  ns  net  accepted  fat 
processing  will  le  returned  to  tiie 
applicant 

This  prpgram.  Grants  for  Podiatiic 
Primary  Gne  Re  ddency  Trainiiu 
Pro-ams.  is  list  id  at  93.181  in  t£e 
Catalog  of  Fedei  J  Domestic  Assistance. 
It  is  not  sabfect  i  a  the  provisions  of 
Executive  CMei  12372. 
Intergovemmeni  si  Review  of  Federal 
Programs  (as  im  ilemented  through  45 
CFR  part  100).  "niis  program  is  not 
sul^ect  to  tin  Public  Health  System 
Reporting  Requi^ments. 

Dated:  Decembe^C.  1994. 
OraV.SoBuya.  | 
Admiaiflnlor. 

(PR  Doa  94-30441  Filed  12-12-94;  8:45  ami 
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DEPARTMBfT  4f  THE  INTERKMI 


(NW-030^22-0a -«34] 


tofHwLMto 
Rock  Mine  In  Ghnt  County.  New 
Mexico 

AGENCY:  Bureau  at  Land  Management, 
Interior. 

intent  to  prepare  an 


ACnON:  Notice  i 
environmental 
and  notice  of  sci 


t  statement  (EiS) 

ping  meeting. 


SUMMARY 
of  the  National 
Act  (NEPA)  of 
Bureau  of  Land 
Cruces  District 
the  prepaiation 


t  to  Section  102(2KC) 
ivironmental  Policy 
9.  as  amended,  the 
_  iment  (BLM).  Las 

I,  will  be  tJirttrHng 

.     .  ^  an  EIS  to  be  prepared 

by  a  third  party  ^ontractxu-.  The  OS  will 
describe  the  potential  impacts  of  the 
proposed  reestaUishment  of  the  Little 
Rodt  open-pit  onper  mining  pn^ect 
located  approxii  Lately  10  miles 
southwest  of  Sill  ^er  Qty  in  Grant 
County,  New  Mc  xioo.  The  proposed 
Little  Rock  Projett  would  reestablish  an 
open-pit  copper  ^nining  operation  at  a 
site  that  was  developed  and  operated 
the  1950' and 


sporadicaOy  be 
1972.  The  prop 
would  resume 
sits  and  would 
operating  life  of 


Little  Rock  Project 
_  operations  at  the 
a  projected 
in  2  and  4  years. 


The  public  is  ihvited  to  participate  in 
the  planning  probess.  A  public  scoping 
meeting  will  be  1  eld  at  the  following 
time  ami  locatioi  c 


Time/Date 


7100  p.m., 
Jan.  5. 1 


Location 


Vti  stem  New  Mexico  Uriver- 
I  ay.  UgM  HaH  Buiding. 
(  Ullage  Avenue  (no  street 
)  d*ess).  Silver  Cily.  Maw 


O/ITEt:  Written  comments  on  the 
scoping  process  will  be  accepted 
through  January  17,  IMS. 

ADDRESSES:  CooflMBts  iboukl  be  seat  to 
^lan  PadilJa.  Boram  of  Land 
Management.  1800  Mavqueaa,  Lit 
Chices.  New  Mairico  88005. 

FOR  RJRIHEIIWrOIHMnON  OONTACn  Juan 
PadiUa.  BLM  Las  Ckncas  District  OiBoe, 
at  (505)  S2S-4376. 

SUPPtEMBirAflY  MPOmiATION:  fai  1993, 
Phelpe  Dodge  Ifining  Company 
submitted  a  Plan  of  OperatioDs  (POO)  to 
reestablish  mining  activities  at  the  Little 
Rock  mine.  Since  it  was  indicated  by 
the  BIM  that  Ae  piepmation  of  an  EIS 
would  likely  be  recpifaed.  no 
Environmental  Assessment  (EA)  was 
done.  Instead,  PbtAps  Dodge  agieed  to 
proceed  in  preparing  an  EIS  and 
completed  a  Memorandum  of 
Agreement  (MOA)  between  themselves, 
the  BLM.  and  the  Ifoited  States  Forest 
Service  (USPS)  outlining  the 
responsflrfUties  of  each  par^  to  the 
agreement. 

Phelps  Dodge  and  the  current  owner. 
MM  Holdings  of  San  fose.  California, 
have  entered  into  a  IcNue-purchase 
agreement  wherriiy  Flie^  Dodge  has 
an  option  to  purchase  die  Little  Rode 
property  pending  a  successful  e&bit  on 
its  part  to  obtain  the  necessary 
environmental  and  operating  permits 
and  approvals. 

The  titde  Rode  mine  is  a  small  oxixie 
copper  deposit  located  approximately  1 
mile  west  of  the  existing  nielps  Dodge 
mining  operation  at  Tynme.  New 
Mexico,  it  has  operated  sporadicaUy. 
most  recently  between  1970  and  1972, 
producing  copper  via  leacbing  and 
subsequent  ooimer  cementatioiL 

As  proposed  m  the  POO,  the  project 
would  be  a  conventional  open-pit 
mining  operation  with  a  daily 
production  rate  of  as  high  as  160.000 
tons  for  a  period  of  between  2  and  4 
years.  No  procesring  or  waste  disposal 
fecilities  are  planned  for  the  project 
area.  All  material  mined  will  be 
transported  to  the  existing  Tyrone  mine 
fadlities  via  a  haul  road  to  be 
construded  from  the  Tyrone  mine  to  the 
project  site.  Overburden  or  other  inert, 
non-mineralized  materials  will  be 
transported  to  the  existing  Tyrone 
tailing  dams  fat  use  as  cover  material  for 
tailing  dam  dosure  or  stockpiled  for 
redamation  of  the  site.  All  leachable 
material  will  be  processed  at  existing 
permitted  processing  sites  at  the  Tyrone 
mine.  All  solid  wastes  generated  at  the 
Little  Rode  mine  will  be  transported  to 
and  disposed  of  at  existing  permitted 
facilities  at  the  Tyrone  min& 

No  permanent  facilities  will  be 
constructed  for  the  operations  proposed 
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imder  this  Plan,  with  the  possible 
exception  of  dewatering  facilities  if 
required  by  the  New  Mexico  State 
Engineer  or  the  New  Mexico 
Environment  Department.  Minimal 
assodated  facilities  specific  to  future 
mining  of  this  site  will  be  required  and 
will  consist  of  a  temporary  office  trailer, 
a  dewatering  system,  a  water  pipeline 
and  fill  station  to  provide  water  for  dust 
suppression,  a  48kV  power  distribution 
system,  and  a  fuel  dock.  All  these 
facilities  will  be  transported  or.aligned 
along  the  proposed  haul  road  or  existing 
routes  and  will  be  removed  upon 
completion  of  raining. 

All  m'fiR  overburden  (waste)  will  be 
hauled  off-site  to  be  stockpiled  on 
private  property  on  top  of  existing, 
permitted  Phelps  Dodge  tailing  piles 
located  northeast  of  the  site.  All  suitable 
leach  material  mined  from  the  site  will 
be  hauled  to  existing,  permitted  leach 
fecilities  on  Phelps  Dodge  property. 
Existing  leach  and  waste  stockpiles  torn 
prior  raining  activities  on  the  site  would 
also  be  removed  to  these  sites  or 
remediated  in-place,  as  required. 

Remaining  waste  products  fitjm  the 
mining  operations  will  be  negligible 
since  maintenance,  office,  and 
managerial  functions  will  be  located  at 
the  Tyrone  mine.  The  Little  Rock  mine 
and  associated  facilities  will  be 
provided  with  trash  dumpsters  and  will 
utilize  the  existing  Tyrone  solid  waste 
landfill. 

Reclamation  of  some  items  (e.g., 
removal  of  existing  foundations, 
stockpiles  and  trash)  would  be  done 
prior  to,  or  concurrent  with,  mining 
activiUes.  All  existing  debris  would  be 
transferred  to  the  Tyrone  mine  for 
recycling  or  disposal.  All  non-recyclable 
materials  will  be  disposed  of  at  Tyrone's 
existing  solid  waste  landfill. 
Reclamation  of  the  majority  of  the  site 
will  follow  mining  to  allow  final  limits 
of  disturbance  to  be  deterrained. 

The  EIS  will  address  issues  of  geology 
and  minerals,  soils,  water  resources, 
vegetation,  wildlife,  range  management, 
air  quality,  visual  resources, 
reclamation,  land  use,  access, 
recreation,  wilderness,  cultural 
resources,  social  and  economic  values, 
transportation  and  noise. 

The  BLM  has  identified  the  following 
potentially  significant  impacts  as 
requiring  additional  analysis:  The 
quality  and  quantity  of  post-mining 
water  generated  by  the  open  pit;  the 
effect  on  surface  water  quality  and 
riparian  areas  of  the  proposed  haul  road 
to  the  Little  Rock  site;  and  the  effect  on 
surfece  water  quality  and  riparian  areas 
of  the  proposed  diversion  of  California 
Gulch  around  the  Little  Rock  site. 


Because  these  issues  were  determined 
to  require  special  investigation,  it  is 
anticipated  that  the  majority  of  work  for 
other  resources  will  be  limited  to 
sumraarizing  and  incorporating  by 
reference  data  and  analyses  frora 
existing  environmental  studies  as 
prescribed  in  40  CFR  1500.4  and  1500.5. 
Additional  investigation  may  be 
indicated  for  other  resources  after 
review  of  existing  data  and  comments 
received  during  the  scoping  process. 

BLM's  scoping  process  for  the  EIS 
will  include:  (1)  Identification  of  issues 
to  be  addressed;  (2)  identification  of 
viable  alternatives;  and  (3)  notifying 
interested  groups,  individuals,  and 
agencies  so  that  additional  information 
concerning  these  issues  can  be  obtained. 
The  scoping  will  consist  of  a  news 
release  announcing  the  start  of  the  EIS 
process;  letters  of  invitation  to 
participate  in  the  scoping  process;  and 
a  scoping  document  which  further 
clarifies  the  proposed  action  and 
significant  issues  being  considered  to  be 
distributed  to  those  on  the  mailing  list 
and  available  upon  request. 

Dated:  December  7, 1994. 
Linda  S.C.  Rundell, 
District  Manager,  Las  Cruces. 
IFR  Doc.  94-30536  Filed  12-12-94;  8-.45  am) 


[NM-930-1310-01;  NMNM  68066] 

Notice  Of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 


SUMMARY:  Under  the  provisions  of 
Public  Law  97-451,  a  petition  fqr 
reinstatement  of  Oil  and  Gas  Lease 
NMNM  68086,  Roosevelt  County,  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  fi-ora  May  1,  1994.  the 
date  of  termination.  No  valid  lease  has 
been  issued  affecting  the  land.  The 
lessee  has  agreed  to  new  lease  terms  for 
rentals  and  royalties  at  rates  of  $5.00  per 
acre,  or  fi-action  thereof,  and  16% 
percent,  respectively.  Payment  of  a 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leading  Act  of  1920,  as  amended  (30 
U.S.C.  188  (d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effectively  May  1. 
1994,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royahy  rates  dted 


above,  and  the  reimbursement  for  cost 
of  publication  of  this  Notice. 
FOR  FtmTHER  INFORMATION  CONTACT: 
Becky  Olivas,  BLM,  New  Mexico  State 
Office,  (505)  438-7609. 

Dated:  December  1,  1994. 
Becky  C  Olivas, 

Acting  Chief,  Lease  Maintenance  Unit 
[FR  Doc.  94-30560  Filed  12-12-94;  8:45  ami 
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[MT-070-OS-1430-01 ;  MT82S85] 
Notice  of  Realty  Action;  Exchange 

AGENCY:  Bureau  of  Land  Management 
USDI. 

ACTION:  Correction. 


SUMMARY:  In  notice  ddcument  94-27335 
on  page  55281  in  the  issue  of  Friday, 
November  4, 1994.  make  the  following 
corrections: 

The  paragraph  which  follows  the  legal 
description  of  the  public  lands  should 
read:  "In  exchange  for  some  of  these 
lands,  the  Untied  States  will  acquire  the 
following  described  land  frora  Mr.  Jack 
Thomas:" 

The  legal  description  of  the  private 
land  to  be  acquired  should  have  TllS, 
RllW  induded  in  the  description. 

In  the  last  paragraph  the  estimated 
completion  date  should  be  April  1995 
rather  the  December  1994. 

Dated:  December  5, 1994. 
Onral  L.  Hadley. 

Associate  District  Manager.  . 

IFR  Doc.  94-30562  Filed  12-12-94:  8:45  ami 
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Fish  and  Wildlife  Service 

Availability  of  a  Final  Supplemental 
Programmatic  Environmental  impact 
Statement  on  the  Federal  Aid  in  Sport 
Fish  Restoration  (SFR)  and  Federal  Aid 
In  Wildlife  Restoration  (WR)  Programs 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  Fish  and  Wildlife  Service 
has  reviewed  the  operation  of  the  SFR 
and  WR  Programs  into  the  next  century 
and  has  completed  a  Supplemental 
Programmatic  Environmental  Impact 
Statement  (SPEIS)  to  the  Program 
Environmental  Impact  Statement  (EIS) 
published  in  1978.  The  data,  analyses, 
and  conclusions  of  the  1978  EIS,  where 
still  valid,  are  incorporated  by  reference 
ADDRESSES:  Copies  are  available  from 
the  US  Fish  and  Wildlife  Service, 
Division  of  Federal  Aid.  Arlington 
Square  140.  4401  North  Fairfax  Drive, 
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Arlington,  Vii^ginia.  22203.  during 
nonnal  working  hours. 
FOR  nmnCRMFOMMATlONOONrACT: 
Columbuc  H.  Brown,  ChJ«f.  Divirion  of 
Federal  Aid.  (703)  35a-21S6. 
SUPPLEMeiTARY  MFONMATXMI:  Since  the 
1978  EIS.  continued  population  growth 
has  resulted  in  intensified  resource  use; 
values,  interests,  and  leistue-time 
activities  have  increased  demand  for 
non-consumptive  usesi  and  natural 
resources  management  priorities. 
Federal  laws  and  funding  pattons  have 
altered  the  Program. 

No  change  to  ths  eodadng  Pragram 
direction  has  been  selected  as  the  SPEIS 
preferred  alternative.  Overwhelming 
support  of  the  existing  program  was 
indicated  by  respondents  to  the  draft 
document  issued  in  November  1993. 
The  majority  of  commants  urged  that 
the  Program  remain  unchanged  and 
cited  examples  of  successful  cooperative 
projects  that  have  been  undertaken. 
Most  comments  expressed  belief  that 
States  are  the  best  qualified  to  assess  the 
needs  of  their  citizens  for  the 
management  of  fish  and  tvildlife 
resources.  The  view  was  also  expressed 
that  the  Federal  govenunent  shmild  not 
become  more  involved  in  establishing 
priorities  for  Stats  pn^ects. 

The  WR  Program  will  continue  to 
provide  positive  benefits  for  game 
species,  non-^me  wildlile  species/ 
biodiversity,  threatened  endangered 
species,  wetland/floodplain  habitat, 
terrestrial  habitat,  recreation,  local 
economies,  social  vahies,  and  cuitural 
resouraes.  The  SPR  Program  will 
continue  to  provide  positive  benefits  for 
sport  fish,  non-game  fish  species  and 
diversity,  threatened  and  endangered 
species,  recreatian,  local  economies, 
and  social  values. 

DatwL  Oaosmber  S.  1904. 
"tHIiII  tssltis 

Dinctot,  Pub  aid  WOdJ^  Seniee. 
|FK  Doc  •4-40S79  Filed  12-t2-M:  0:45  am] 
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Geological  Survey 

MaioiMl  MgHel  Cartographic  Data 
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SUMMMir:  The  U.S.  Geological  Survey 
(USGS)  needs  to  obtain  Digital  Line 
Grai^is  (DLG),  Digital  Elevation  Models 
(DEM).  Digital  Raster  Graphics  (DRG). 
and  Distal  Oithophotoqiuds  (DOQ) 
captured  from  or  r^^sterad  to  USGS 
primary  series  tt^togiaphic  maps  for 
entry  into  the  National  Digital 
Cartographic  DaU  Base  (NOCDBJ  as  part 
of  the  public  domain.  The  USGS 
recogniaes  the  public  benefit  of 


obtaining  DLG.  DEM.  DLG.  and  DOQ 
data  prepasad  by  State  and  local 
government  «gaa  aes.  public  utilities, 
and  private  fiooa  The  USGS  seeks  to 
identify  other  sm  iroes  of  digital  aiMp 
data  for  areas  noi  f  laddtug  DLG,  DBhl, 
DRG.  or  DOQ  co^  eraoe.  and  to  obtain 
technically  acoef  taUe  data  through 
cooperative  agree  meats.  When  it  is  in 
the  Govemment'i  interest,  and  subject 
to  the  availahilit]  of  appropriated  funds, 
the  USGS  will  aa  list  qualified 
organizations  In ,  trepan  ng  digital  map 
data  to  USGS  sta;  idards  fw  NDCDB 
archiving  and  pu  >lic  distribution  in 
non-proprietary  formats. 
DATES:  Program  Announcement  8060  is 
expected  to  be  awilable  in  December 
1994.  Prospectiv4 1  applicants  are 
requested  to  stat«  in  writing  their 
interest 

ADDRESSES:  Lette  rs  should  be  addressed 
to  Nedra  StalloM ,  Mail  Stop  205A. 
Contracting  Offic  sr.  U.S.  Geological 
Survey,  moi  Sc  niise  Valley  Drive. 
Restoo.  VA  2209|  (703)  648-7364. 


FORfUmMEll 

U.S.  Geological 
Kleckner,  590  N« 
Sunrise  Valley 
(703)  648-5741, 
rkleckne@usgs.g< 

SUPPLEMENTARY 
notice  does  not 
for  specific  USG 
requirement^ 
speculative  vent 
cooperator.  The 


mOM  CONTACT: 
f,  Attn.  Richard  L. 
i  Center.  12201 
Hve,  Reston.  VA  22092. 
imail 


^ORMATKMrThis 
Itlicit  contract  support 
digital  mapping 
'  does  it  encourage 

by  any  potential 
itent  is  to  identify 
accurate  prlmaryldigital  map  data  being 
prepared  by  non-Federal  organizatimis 
to  support  their  c  ira  mapping  needs. 
and  to  determine  whether  the  data  can 
be  obtained  in  D]  JG.  DEM.  DRG.  and 
DOQ  formats  (or  inverted  to  these 
formats  by  USicS  thioo^  cooperative 
agreements.  All  <  ata  obtained  under  this 
initiative  tvill  be  uchived  by  USGS  as 
part  of  the  public  <*"«"'«'!< 

AcceptalMe  dat  i  ouist  meet  general 
requirements  for  murce.  r^nmant 
accuracy,  and  foi  nat  as  detailed  in 
USGS  National  K  apping  Program 
Technical  Instiu4  tions:  Standards  for 
Digital  Line  Grap  is;  Standards  fm 
D^taJ  Elevatioa  Modekr,  Standards  for 
Digital  Haster  Gn  ipbks:  and  Standards 
for  Digital  Otthoi  >hotoe  (Inteinet  FTP 
nmdpow9.er.asg  Lgov/public).  The 
USGS  may  suppc  rt  acceptable  proposals 
by  providing  any  of  the  following: 
funds;  soiuce  ma  arials;  public  domdn 
software;  data  va  idation;  technical 
assistance;  other  naterials  and  servioes. 
Assistance  will  b  i  ofiiMed  to  the 
appliouit(s}  oSiai  ng  the  greatest 
technical  benefiti  at  a  foir  and 
reasonable  cost  n  lative  to  the  JM"o<mlt  of 
USGS  fonds  avai  ablsL  All  proposed 


cooperative  agreements  nmst  be 
determined  by  the  USGS  to  serve  the 
public  interest,  and  to  cam^  with 
applicable  public  law.  Authority  for  this 
Program  is  contained  in  die  Department 
of  the  Interim,  U.S.  Geological  Survey 
Fiscal  Year  1694  appropriation  bill 

Dated:  November  29. 1994. 
William  < 


Acting  AsatstttMlXnctor  for  Administration. 
(PR  Doc  94-30563  Filed  12-12-94;  8:45  am] 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AQBiCV 

Agency  for  Intamational  Development 

Public  Ififormation  Cotlectioii 
Raquirementa  Submitled  toOMB  lor 
Reiriew 

The  U.S.  Agency  for  international 
Development  (U.S.A.LD.)  stdnmtted  tha 
following  public  information  ooUection 
requirements  to  QMB  far  review  and 
clearance  under  the  Paperwork 
ReducUon  Act  of  1980.  Public  Law  9^ 
511.  Comments  regarding  thwe 
information  ooUaotians  should  be 
addreand  to  the  OMB  wviewrer  listed  at 
the  end  of  the  entry  no  lat«r  than  ten 
days  after  publication.  Conmients  may 
also  be  addressed  to.  and  copies  of  the 
sulHnissions  obtained  from  the  Records 
Management  OfBcer,  Renee'  Poehls. 
(202)  736-4743.  M/FA/AS/TSS.  Room 
B930.  NS.  Washioiifon.  DXL  20523- 
0097. 

Date  Sobmitted:  DeoBndier  5. 1994. 

Submitting  Agency:  VJS.  Agfnocy  for 
Intematianal  OevelopmenL 

OMB  iWumber:  None. 

7>pe  of  Submission:  New  Collection. 

Title:  Grant  Adminiatratiao  by  ASHA. 

Aupose;  The  U.S.  Agency  for 
International  Oeveloptaent  (A.LD.)  in 
Office  of  Aanricaa  Schools  and 
Ho^ital  Abroad  (ASHA)  is  responsible 
for  Grants  Financed  Pro-am.  which 
consist  of  multipie  program  i/at  mafor 
investment  activiti*^  implemented  on  a 
cost  sharing  basis.  Accordingly.  ASiiA 
is  responsible  to  periodically  monitor 
the  financial  status,  the  progress  made 
on  each  program,  and  to  assure  the 
Grant  Financed  Programs  meet 
authorized  objectives  within  tba  terms 
of  agreements  between  USAID  and 
United  States  qponscmng  oiganizations 
(USOs). 

Annuo/  Reporting  Burden: 
Respondenta:  70:  annual  responses: 
1 ,470:  average  hours  per  response:  21. 
annual  burden  hours:  1.491. 

iieweaere;  lefiery  HiU  (202)  395 
7340.  Office  ofUnnageniaiit  and  Budget. 


Room  3201,  New  Executive  Office 
Building.  Washington.  D.C  20503. 

Dated:  December  6, 1994. 
ttnj  Maaolatos. 

Bureau  for  Management,  Information  Support 

Servies. 

IFR  Doa  94-30521  Filed  12-12-94:  8:45  am] 
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Notice  Of  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  herrt)y  given  of  a  meeting  of  the  Task 
Force  on  Community  Colleges  on 
January  12, 1995,  from  1:30  to  4:30  p.m. 
The  Task  Force  was  established  by  the 
Board  for  International  Food  and 
Agricultural  Development  and 
Economic  Cooperation. 

The  piupose  of  the  meeting  is  to 
review  and  discuss  the  findings  and ' 
recommendations  of  the  draft  report 
entitled:  "Seeking  a  New  Partnership:  A 
Report  of  the  Task  Force  on  Community 
Colleges." 

This  meeting  will  be  held  in  room 
1105  in  the  Department  of  State,  located 
at  2201 C  Street,  NW,  Washington.  D.C. 
Any  interested  person  may  attend  and 
may  present  oral  statements  in 
accordance  with  procedures  established 
by  the  Chair  and  to  the  extent  time 
available  for  the  meeting  permits. 

Please  call  Valerie  Price  (telephone 
703/875-4134)  no  later  than  December 
29. 1994.  if  you  plan  to  attend  this 
meeting.  Shd  will  need  your  frill  name, 
name  of  employing  company  or 
organization,  address,  phone  number 
and  social  security  number  to  acquire 
your  pass  for  entering  the  Department  of 
State.  On  the  day  of  ^e  meeting,  she 
will  meet  you  at  the  diplomatic  entrance 
of  the  Department  of  State  (2201 C 
Street.  NW.,  Washington.  D.C)  with 
your  pass. 

Those  desiring  fruther  infonnation 
may  write  to  Gary  W.  Bittner  in  care  of 
USAID.  room  608F.  SA-18.  Washington. 
D.C.  20523  or  telephone  him  on  (703) 
875-4656. 

Dated:  December  5. 1994. 
NonaaaKi&ia, 

Director.  Office  of  Policy  and  Programs  Center 
for  Human  Capacity  Dewlopment 
(FR  Doa  94-30522  Filed  12-12-44:  8:4S  ami 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
AdmlnistrBtion 

OSHA  Training  Institute  Education 
Centers 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor 
ACnON:  Request  for  proposals. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
conducts  short-term  technical  training 
in  occupational  safety  and  health 
through  the  OSHA  Training  Institute  in 
Des  Plaines,  Illinois.  In  recent  years,  the 
number  of  private  sector  personnel  and 
Federal  personnel  from  agencies  other 
than  OSHA  requesting  training  h^m 
increased  beyond  the  capacity  of  the 
OSHA  Training  Institute  to  meet  the 
demand.  In  October  1992,  OSHA  began 
a  project  to  test  the  feasibility  of  using 
other  training  or  educational 
institutions  to  conduct  OSHA  Training 
Institute  courses  for  private  sector 
personnel  and  fdr  Federal  personnel 
frtnn  agencies  other  than  OSHA.  Based 
on  the  success  to  date  of  this  project. 
OSHA  is  expanding  the  program. 

This  notice  announces  the 
opportunity  for  interested  oiganizations 
to  submit  applications  to  become  OSHA 
Training  Institute  Education  Centers. 
Applications  will  be  rated  on  a 
competitive  basis  land  two  organizations 
will  be  selected  to  participate  in  the 
project  Complete  application 
idstructions  are  contained  in  this  notice. 

Authority  for  this  program  may  be 
found  in  sections  21  (b)  and  (c)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  670). 
DATES:  Applications  must  be  received 
by  February  24. 1995. 
ADDRESSES:  Applications  must  be 
submitted  to  the  Division  of  Training 
and  Educational  Programs,  Office  of 
Training  and  Education,  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor,  1555  Times  Drive, 
Des  Plaines,  Illinois  6001B. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Mouw,  Chief.  Division  of 
Training  and  Educational  Programs,  or 
Zigmas  Sadauskas.  Director.  OSHA 
Training  Institute.  Office  of  Training 
and  Education.  Occupational  Safiety  and 
Health  Administration.  U.S.  Department 
of  Labor,  1555  Times  Drive,  Des  Plaines. 
Illinois  60018,  telephone  (706)  297- 
4810. 

SUPPLEMENTARY  NIFONMATION:  ' 

Background 

The  OSHA  Training  fostttute 
conducts  82  short-term  technical 


training  courses  in  OSHA  standards, 
policies  and  procedures  for  persons 
responsible  for  enforcing  or  direcdy 
supporting  the  OSH  Act.  private  sector 
employers  and  employees,  and  Federal 
personnel  from  agencies  other  than 
OSHA.  Its  primary  responsibility  is  to 
the  first  group:  Federal  and  State 
compliance  officers  and  State 
consultation  program  staff.  Private 
sector  and  Federal  personnel  from 
agencies  other  than  OSHA  receive 
training  on  an  "as  available"  basis. 

In  recent  years  the  demand  for 
training  has  increased  from  all  three 
groups.  Resources  of  the  OSHA  Training 
Institute  have  not  increased  at  a  rate  that 
can  keep  up  with  the  demand.  As  the 
number  of  Federal  and  State  personnel 
engaged  in  enforcement  or  considtatioi 
being  trained  has  increased, 
oppoitiuuties  for  training  for  private 
sector  personnel  and  Fetteral  personnel 
from  agencies  other  thmi  OSHA  have 
remained  static  or  decreased. 

In  order  to  meet  the  increased 
demand  fat  its  courses,  the  OSHA 
Training  Institute  has  selected  eight 
educational  institutions  to  conduct 
OSHA  Training  Institute  courses  for 
private  sector  personnel  and  Federal 
personnel  from  agencies  other  than 
OSHA. 

These  OSHA  Training  Institute 
Education  Centers,  vdiich  were  selected 
through  nationwide  competitive 
processes,  are:  Keene  State  College, 
Manchester,  New  Hampshire;  Niagara 
Coimty  Community  College.  Lockport, 
New  York:  West  Virginia  University/ 
National  Resource  Center  for 
Construction  Safety  and  Health. 
Morgantown.  West  Virginia;  Georgia 
Tech  Research  Institute.  Atlanta. 
Georgia;  Texas  Engineering  Extension 
Service/Texas  Safety  Association. 
Arlington.  Texas:  Maple  Woods 
Community  College,  Kansas  City. 
Missouri:  Red  Rocks  Community 
College/Ttinidad  State  Junior  College. 
Lakewood.  Colorado;  and  the  University 
of  California.  San  Diego,  Califmnia. 

The  OSHA  Training  Institute  now 
proposes  to  expand  the  number  of 
OSHA  Training  Institute  Education 
Centers  from  ^ht  to  ten. 

Scope 

OSHA  will  enter  into  nonfinancial 
agreements  tvith  two  colleges, 
universities  or  other  nonprofit  training 
organizations  to  conduct  OSHA  courses 
for  private  sector  personnel  and  Federal 
personnel  frt)m  agencies  other  than 
OSHA.  The  two  new  OSHA  Training 
Institute  Education  Centers  will  be 
located  in  two  OSHA  Regions,  one  par 
r^on.  The  two  OSHA  Regions  contain 
the  following  states. 
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1.  Region  V:  Illinois.  Indiana, 
Michigan,  Minnesota,  Ohio,  and 
Wisconsin. 

2.  Region  X:  Alaska,  Idaho,  Oregon, 
and  Washington. 

The  new  OSHA  Training  Institute 
Education  Centers  will  be  selected 
through  a  competitive  process.  This 
notice  solicits  applications  from 
organizations  interested  in  participating 
in  the  project. 

Applicants  selected  to  participate  as 
OSHA  Training  Institute  Education 
Centers  will  be  expected  to  present  six 
courses:  four  general  industry  OSHA 
courses:  Course  204A,  Machinery  and 
Machine  Gaarding  Standards;  Course 
501,  A  Ciiide  to  Voluntary  Compliance 
in  Safety  and  Health;  Course  521.  OSHA 
Guide  to  Voluntary  Compliance  in  the 
Industrial  Hygiene  Area;  and  Course 
600,  Collateral  Duty  Course  for  Other 
Federal  Agencies;  amd  two  constructions 
industry  course:  Course  500,  Instructor 
Course  in  Occupational  Safety  and 
Health  Standards  for  the  Construction 
Industry  and  Course  510.  Occupational 
Safety  and  Health  Standards  for  the 
Construction  Industry.  Additional 
information  about  each  of  these  courses 
is  in  the  appendix  to  this  notice. 

Applicants  will  be  selected  based 
upon  their  occupational  safety  and 
health  experience,  their  nonacademic 
training  background,  the  availability  of 
classroom  and  lodging  facilities,  and 
access  to  transportation.  OSHA  will 
support  the  program  by  providing 
curriculum  outlines,  masters  of  student 
handouts,  and  orientation  to  OSHA 
course  presentation.  OSHA  also  wilL 
provide  assistance  in  presenting  and/or 
answering  questions  on  OSHA  policy. 

The  project  will  be  fifteen  months  in 
duration.  OSHA  will  monitor  each  of 
the  new  OSHA  Training  Institute 
Education  Centers  to  evaluate  the 
effectiveness  of  their  programs.  If 
performance  is  satisfactory  at  the  end  of 
the  fifteen-month  period,  OSHA  will 
enter  into  a  new  agreement  for  a  two- 
year  period.  Continuation  of  this 
agreement  will  be  dependent  on 
continued  satisfactory  performance  and 
mutual  interest  of  the  parties  in 
continuing  the  OSHA  Training  Institute 
Education  Center  program.  OSHA  may 
initiate  modifications  to  agreements  to 
increase  or  decrease  the  number  of 
different  OSHA  courses  offered  by  (he 
OSHA  Training  Institute  Education 
Centers. 

EligibiUty 

Any  nonprofit  public  or  private 
college  or  university  is  eligible  to  apply. 
Any  other  nonprofit  organization  that 
can  demonstrate  that  training  or 
education  is  part  of  its  mission  and  that 
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more  than  50  pel  cent  of  its  staff  and 
dollar  resources  s  devoted  to  training  or 
education  is  also  eUgible  to  apply. 

In  addition  to  i  neeting  the  eUgibility 
criteria.  appUcan  ts  must  have  a  physical 
presence  in  the  F  egion  for  which  they 
are  applying.  Foi  example,  an  eligible 
national  organize  tion  based  in  San 
Francisco  that  htsa  training  facility  in 
Chicago  would  h  ive  a  physical  presence 
in  Region  V.  On  i  he  other  hand,  a 
national  organize  tion  based  in  New 
York  City  that  rei  its  hotel  space  to 
provide  training  it  multiple  sites  around 
the  county  wouh  be  considered  to  have 
a  physical  presei  ce  only  in  New  York 
and  would  not  b(  t  qualified  to  apply. 

A  training  or  e  lucational  institution 
may  elect  to  appi  y  for  this  program  in 
partnership  wiUi  a  safety  and  health    . 
organization  that  is  not  primarily  a 
training  organiza  ion.  For  example,  a 
university  could  inter  into  an  agreement 
with  a  labor  unio  n  that  provides  for  the 
use  of  imiversity  classrooms  and  faculty 
supplemented  b)  union  safety  and 
health  professior  als. 

If  two  or  more  organizations  wish  to 
apply  as  a  consoi|tium.  a  training  or 
educational  meniber  of  the  consortium 
must  be  designat  »d  as  the  lead 
organization.  OS  lA  will  only  enter  into 
a  nonfinancial  a^  reement  with  the  lead 
organization. 

Financial  Considerations 

Organizations  i  elected  as  OSHA 
Training  Institutj  Education  Centers 
will  not  be  provii  led  funding  by  OSHA 
to  support  this  el  brt.  The  Centers  will 
be  expected  to  su  jport  their  OSHA 
training  through  heir  normal  tuition 
and  fee  structiu^  . 

Length  of  Project 

The  project  wil  start  July  1, 1995.  and 
will  run  for  fifteen  months. 

OSHA  Training  1  nstitute  Education 
Center  Responsil  iiities 

Each  OSHA  Tr  lining  Institute 
Education  Centei  will  be  responsible  for 
the  following. 

1.  Arranging  to  have  instructors 
assigned  to  teach  OSHA  courses  attend 
OSHA  orientatioi  i. 

2.  Scheduling  <  ourses.  Courses  are  to 
be  scheduled  on  i  year-round  basis, 
with  each  course  )eing  offered  more 
than  once  a  year. 

3.  Publicizing  t  le  availabihty  of 
courses. 

4.  Registering  s  udents. 

5.  Purchasing,  ( tr  otherwise  obtaining, 
audiovisual  male  ials  for  use  in  courses. 

6.  Reproducing  handouts  for  students. 

7.  Conducting  <  ourses  in  accordance 
with  materials  an  1  instruction  provided 
by  OSHA. 


8.  Monitoring  courses  to  ensure  that 
OSHA  course  outlines  are  being 
followed. 

9.  Collecting  course  evaluation  data 
from  students  in  accordance  with  OSHA 
procedures. 

10.  Maintaining  student  registration 
and  attendance  records. 

11.  Issuing  course  completion 
certificates  to  students.  These 
certificates,  which  must  be  approved  by 
OSHA,  certify  that  a  student  has 
completed  training  in  a  particular 
coiuse. 

12.  Providing  the  OSHA  Trainmg 
Institute  with  registers  of  successful 
course  completers. 

13.  Providing  the  OSHA  Training 
Institute  with  a  schedule  showing  the 
dates,  times,  and  locations  of  every 
OSHA  course  to  be  offered. 

14.  Maintaining  clearly  identifiable 
records  of  tuition  and/or  fees  collected 
from  OSHA  course  students. 

15.  Arranging  for  the  availability  of 
appropriate  accommodations  for 
students. 

OSHA  Training  Institute 
Responsibilities 

The  OSHA  Training  Institute  will  be 
responsible  for  the  following. 

1.  Providing  OSHA  Training  Institute 
Education  Center  instructors  with 
orientation  on  how  the  OSHA  Training 
Institute  teaches  OSHA  courses. 

2.  Providing  a  detailed  course  outline 
for  each  OSHA  course  to  be  presented 
by  the  OSHA  Training  Institute 
Education  Center. 

3.  Providing  a  master  copy  of  the 
student  handouts  for  each  course  to  be 
presented. 

4.  Providing  answers  for  and  technical 
assistance  on  questions  of  OSHA  policy 

5.  Monitoring  the  performance  of 
OSHA  Training  Institute  Education 
Centers  through  on-site  visits,  including 
unannounced  attendance  at  courses, 
and  examining  records  of  registrations, 
course  attendance,  tuition  collections 
and  personnel  records  concerning 
qualifications  of  staff  assigned  as 
instructors. 

6.  Evaluating  the  effectiveness  of  the 
OSHA  Training  Institute  Education 
Centers. 

In  addition  to  these  responsibihties. 
which  will  be  included  in  the  agreement 
between  OSHA  and  the  OSHA  Training 
Institute  Education  Center,  OSHA  will 
make  every  effort  to  have  an  OSHA  staff 
member,  usually  from  an  OSHA 
Regional  or  Area  Office,  available  for  a 
portion  of  each  OSHA  Training  Institute 
Education  Center  training  session  to 
answer  questions  of  OSHA  policy. 


Application  and  Selection  Procedares 

Eligible  organizations  wishing  to  be 
considered  for  selection  as  an  OSHA 
Training  Institute  Ediication  Centw 
should  prepare  an  application  in 
accordance  with  the  instructions 
contained  in  this  notice. 

Applications  are  to  be  sulnnitted  to 
the  OSHA  Office  of  Training  and 
Education.  Division' of  Training  and 
Educational  Programs.  1555  Times 
Drive,  Des  Plaines,  Illinois  60018.  The 
submission  is  to  consist  of  one  ori^nal 
and  two  copies  of  the  application. 
Applications  should  not  be  bound  or 
stapled  and  should  only  be  printed  on 
one  side  of  the  page.  All  applications 
must  be  received  no  later  5ian  4:30  p.m. 
Central  Standard  Time,  February  24. 
1995. 

OSHA  will  convene  a  panel  of  OSHA 
-  staff  to  review  and  rate  the  applications. 
Following  the  panel  review.  OSHA  staff 
may  conduct  an  on-site  review  of  highly 
rated  applicants  before  making  a 
selection.  The  final  selections  will  be 
made  by  the  Assistant  Secretary. 

All  applicants  will  be  notified  in 
writing  of  their  selection  or 
nonselection.  It  is  anticipated  that  final 
selections  will  be  made  by  May  26. 
1995.  OSHA  will  enter  into  a 
nonfin^pcial  agreement  with  each 
successful  appUcant  The  agreement 
will  cover  the  responsibilities  of  both 
parties. 

Appeals 

There  is  no  appeal  procedure  for 
tinsuccessful  applicants.  Any  applicant 
may  request  a  copy  of  the 
dociunentation  of  Its  own  review  by 
vmting  to  the  OSHA  Office  of  Training 
and  Education.  Division  of  Training  and 
Educational  Programs.  1555  Times 
Drive.  Des  Plaines.  niinols  60018. 

Content  of  Applications 

Each  application  must  address  each  of 
the  following  points. 

1.  Identifying  Information.  Provide  the 
name  and  address  of  the  applicant 
organization.  If  the  mailing  address  is  a 
post  office  box,  also  provide  the  street 
address.  Provide  the  name,  title,  and 
telephone  number  of  the  contact  person 
who  can  answer  questions  about  the 
application. 

2.  Authority  to  Apply.  Provide  a  copy 
of  the  resolution  by  the  Board  of 
Directors.  Board  of  Regents,  or  other 
governing  body  of  the  applicant 
organization  approving  the  submittal  of 
an  application  to  OSHA  to  become  an 
OSHA  Training  Institute  Education 
Center. 

3.  Nonprofit  Status.  Include  evidence 
uf  the  nonprofit  status  of  the  applicant 


organization.  A  letter  from  the  Internal 
Revenue  Service  or  a  statement 
included  in  a  recent  audit  report  is 
preferred.  In  the  absence  of  either  of 
these,  a  copy  of  the  articles  of 
incorporation  showing  the  nonprofit 
status  will  be  accepted. 

4.  Status  as  a  Training  Organization. 
This  section  applies  only  to  applicants 
that  are  not  colleges  or  universities. 
Show  that  training  or  education  is  a 
principal  Ktivity  of  the  applicant 
organization.  Through  audit  reports. 
annual  reports,  or  other  documentation, 
demonstrate  that  for  the  last  two  years 
more  than  50  percent  of  the  applicant's 
funds  have  bran  used  for  training  and 
education  activities  and  that  more  than 
50  percent  of  its  staff  resources  have 
also  been  used  for  this  purpose. 

5.  Occupational  Safety  and  Health 
Experience.  Describe  the  appUcant's 
relevant  course  offerings  for  the  last  two 
yeara.  Include  copies  of  catalogs  and 
other  recruitment  materials  that  provide 
descriptive  material  ^xiut  courses.  For 
each  course,  include  the  dates  the 
course  was  offered  and  the  number  of 
students  who  completed  the  course. 
Also  include  descriptive  matwial 
similar  to  the  information  contained  in 
the  appendix:  course  description, 
objectives,  topic  outline,  number  of 
houre,  and  laboratories  or  other 
practical  hands-on  exercises  included  in 
the  course. 

6.  Staff  Qualifications.  Describe  the 
quaUfications  of  staff  teaching 
occupational  safety  and  health  courses. 
Indicate  the  profesisional  quaUfications 
of  each,  such  as  Certified  Safety 
Professional  (CSP).  Profiessional 
Engineer  (PE),  or  Certified  hidustrial 
Hygienist  (CIH).  Also  describe  stoff 
knowledge  of  and/or  experience  with 
Federal  OSHA  standards  and  their 
application  to  hazards  and  hazard 
abatement  Include  resumes  of  current 
staff  and  position  descriptions  and 
minimum  hiring  qualifications  for  all 
positions,  whether  filled  or  vacant,  that 
may  be  assigned  to  conduct  OSHA 
classes. 

7.  Classroom  Facilities.  Describe 
classroom  facilities  available  for 
presentations  of  the  courses,  hiclude 
number  of  students  accommodated, 
desk  arrangements,  and  availability  of 
audiovisu^  equipment.  Also  describe 
appropriate  laboratory  facilities  and 
other  facilities  available  for  hands-on 
exercises.  Indicate  provisions  for 
accessibility  for  persons  vyith 
disabilities. 

8.  Recruitment  and  Registration. 
Explain  procedures  for  recruiting 
students  from  Federal  agencies  other 
than  OSHA  and  from  the  private  sector. 
Describe  registration  procedures 


including  provisions  for  cancellation, 
fumishi^  enrollees  with  hotel 
infocmatioa,  and  tuition  or  fee 
collection. 

9.  Accomodations.  Provide  a 
representative  lining  of  hoteb  avaiUile 
for  student  accommodation  and  give 
sample  room  rates.  Explain  how 
students  will  be  transported  between 
the  hotels  and  classes.  Also  describe  the 
food  service  and  restaurants  available 
both  in  the  area  in  which  the  classes 
will  be  held  and  the  area  where  the 
hotels  are  located. 

10.  Location.  Describe  the 
a(xessibility  of  the  training  fecility  for 
students.  Include  such  items  as  Hi«*iBnT» 
torn  a  major  airport,  number  of  airlines 
serving  the  airport.  transporUtion  from 
the  airport  to  hotels,  and  distance  bom 
the  interstate  system.  Also  describe  the 
proximity  of  the  training  feciUty  to  the 
nearest  OSHA  R^onal  or  Area  Office, 
including  the  distance,  and  giving  the 
approximate  driving  or  other  travel 
time. 

11.  Tuition.  Provide  a  €»py  of  the 
applicant  organization's  tuition  and  fiee 
schedule.  Ejqilain  how  tuition  and/or 
fees  %vill  be  computed  for  each  course, 
referencing  the  schedule. 

12.  Nondiscrimination.  Provide 
copies  of  the  applicant  organization's 
nondiscrimination  poUcies  covering    ' 
staff  and  students.  In  the  absence  of  a 
written  poUcy.  explain  how  the 
appUcant  will  ensure  that  staff  and 
students  are  selected  without  regard  to 
race,  color,  national  origin,  sex,  age  or 
disability. 

13.  C^-site  Courses.  Successful 
appUcants  will  be  expected  to  conduct 
courses  at  sites  other  than  their  own 
faciUties  at  the  request  of  organizaUons 
sponsoring  training.  Explain  the 
procedures  that  wiU  be  used  to  assure 
that  classroom  iadUties  and 
accommodations,  if  appropriate,  are 
adequate  and  that  instructional  staff,  if 
diffinrent  from  those  individuals 
included  in  item  6  above.  Staff 
QuaUfications.  meet  the  hiring 
standards  included  in  that  item. 

Review  CHteria 

A  panel  of  OSHA  staff  wiU  review  the 
appUcations.  It  wiU  consider  each  of  the 
factora  listed  below. 

1.  Occupational  Safety  and  Health 
Training  Experience 

a.  Evidence  that  occupational  safety 
and  health  training  or  education  has 
been  an  ongoing  program  of  the 
appUcant  organization.  Reviewers  will 
examine  the  number  of  different 
occupational  safety  and  health  courses 
offered  by  the  appUcant  organization 
over  the  past  two  yean,  the  length  of  the 
courses,  the  number  of  students 
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completing  each  course,  and  the  number 
of  times  each  course  was  offered. 
Successful  applicants  will  also  include 
samples  of  course  announcements. 

b.  Qualifications  of  personnel 
teaching  occupational  safety  and  health 
courses.  These  include  academic 
training  in  occupational  safety  and 
health  subjects,  experience  with  the 
application  of  Federal  OSHA  standards 
to  hazards  and  hazard  abatement, 
professional  certification,  practical 
experience  in  the  field  of  occupational 
safety  and  health,  and  training 
experience.  Training  Experience  is 
defined  as  experience  in  training 
workers  or  managers  in  nonacademic 
situations. 

2.  Adequacy  of  Training  Facilities. 
Potential  for  accommodating  classes  of 
25  to  40  students  on  a  year-round  basis 
in  settings  comparable  to  those  of  the 
OSHA  Training  Institute.  Items 
considered  will  include  classroom 
layout,  e.g.,  desks  or  tables  for  students, 
availability  of  audiovisual  equipment, 
reproduction  facilities  for  handouts,  and 
availability  of  appropriate  laboratory  " 
and/or  hands-on  facilities.  Accessibility 
for  persons  with  disabilities  will  also  be 
considered. 

3.  Recruitment  and  Registration 
Procedures.  Reasonableness  of  the 
applicant's  procedures  for  recruiting 
and  registering  students.  Methods  of 
reaching  potential  students,  ease  of 
registration,  provisions  for 
cancellations,  and  system  for  informing 
students  of  available  accommodations 
and  materials  necessary  for  the  course, 
if  any;  are  among  the  items  that  will  be 
reviewed. 

4.  Accommodations  and  Location. 
Availability  of  lodging  and  restaurant 
facilities,  access  to  nationwide 
transportation  and  proximity  to  an 
OSHA  Area  or  Regional  Office. 
Accommodations,  preferably  national 
hotel/motel  chains,  and  restaurants 
should  be  reasonably  prices  and  should 
be  within  a  few  miles  of  the  training 
facility.  A  major  airport  with  regular 
service  to  all  parts  of  the  Region  should 
be  within  a  reasonable  driving  time 
fi'om  the  hotel  and  training  locations. 
Interstate  highways  should  also  be 
within  reasonable  distance.  The  nearest 
OSHA  Office  should  be  within  one 
hour's  travel  time  of  the  principal 
training  site  to  facilitate  OSHA 
participation  in  training  sessions. 

5.  Tuition.  Conformance  of  proposed 
tuition  and/or  fees  with  the  established 
policies  of  the  applicant  and 
reasonableness  of  the  charges. 

6.  Nondiscrimination.  Adherence  of 
the  applicant's  {>olicies  with  Federal 
requirements. 
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7.  Off-site  Coutlses.  Experience  and/ok' 
ability  of  the  applicant  to  conduct 
courses  at  sites  oiier  than  its  own 
fecility.  I 

Proposal  Confera  aces 

The  OSHA  OCE  ce  of  Training  and 
Education  will  h<  Id  two  proposal 
conferences.  Tha  e  are  intended  to 
provide  potential  applicants  with 
information  abou  the  OSHA  Training 
Institute,  OSHA  "I raining  histifute 
courses  and  methods  of  instruction,  and 
administrative  requirements  for  OSHA 
Training  Institutal  Education  Centers. 
The  conference  iii  Des  Plaines,  Illinois, 
will  also  include  a  tour  of  the  OSHA 
Training  Institute  The  conferences  will 
also  featiue  quest  on  and  answer 
sessions  about  th(  i  documentation 
expected  in  appli  nations. 

The  proposal  ci  inferences  will  be  held 
from  10:00  a.m.  t<  12:00  noon.  One 
conference  will  b  s  held  on  January  17, 
1995,  at  the  OSHj  l  Office  of  Training 
and  Education,  1!  55  Times  Drive,  Des 
Plaines,  Illinois  6  H)18.  The  other 
conference  will  b  i  held  on  January  19, 
1995,  at  the  OSHi  l  Regional  Office, 
Room  850, 1111 1  bird  Avenue,  Seattle, 
Washington  9810  I.  Persons  interested 
in  attending  one  c  f  these  conferences 
should  contact  Rdnald  Mouw,  Chief, 
Division  of  Traini  ig  and  Educational 
Programs,  or  Hele  i  Beall,  Training 


Specialist,  at  (708 
information  aboul 


297-4810  to  obtain 
local  hotel 


accommodations  i  md  transportation.  It 
is  not  necessary  t<  register  for  the 
conferences. 

Signed  at  Washington,  EX:,  this  7th  day  of 
December,  1994. 
loseph  A.  Dear, 
Assistant  Secretary  ^ Labor. 

Appendix 

Course  204 A,  Mat  hinery  and  Machine 
Guarding  Standai  is 

1.  Course  descri  ption.  The  course 
provides  the  studnit  with  an  overview 
of  various  types  of  common  machinery 
and  related  safety  ptandards.  The  course 
provides  guidanc€|  in  recognizing 
hazards  such  as  those  created  by  points 
of  operation,  ingo  ng  nip  points,  rotating 
parts,  and  flying  c  lips  or  sparks,  and 
provides  some  op  ions  to  achieve 

trip  is  provided  to 
knowledge  of 
machine  guarding  standards.  The  OSHA 
Training  Institute  ^wards  2.5  CEU's  for 
this  course. 


UMI 


ves.  Students 
cqurse  should  be  able 


2.  Course  object(v 
completing  this  ( 
to: 

a.  Identify  various  machines  and  their 
functions: 


b.  Identify  common  machinery 
hazards; 

c.  Recommend  selected  abatement 
methods;  and 

d.  Select  the  appropriate  OSHA 
standard  that  applies  to  a  hazard. 

3.  Course  topics: 

a.  Introduction,  pretest  and  pretest 
review,  posttest  and  posttest  review— 2 
hours. 

b.  Hazards  and  standards  workshop' 
and  review— 2  hours.  In  this  workshop 
written  hazard  conditions  are    i 
researched,  and  standards  are  reviewed 
and  referenced.  Oral  review  also 
incorporates  policy  relating  to  specifii 
conditions. 

c.  Inspection  field  trip  to  machine 
shop  operations  and  inspection 
writeup— 6  hours. 

The  class  is  taken  to  facilities  with 
extensive  and  varied  metalworking  and 
woodworking  operations  following  the 
discussions  of  machinery,  terminology 
and  29  CFR  1910.211-1910.219.  It 
exposes  the  students  to  operations 
including  lathes,  mills,  boring 
machines,  screw  machines, 
woodworking  machines,  mechanical 
power  presses,  and  power  transmission 
apparatus.  Students  are  given  an 
opportunity  to  apply  hazard  recognition 
concepts  on  a  site  inspection  at  an 
operating  facility  with  a  variety  of 
machine  operations.  They  evaluate  and 
document  any  machinery  and  machine 
guarding  hazards,  then  return  to  the 
classroom  to  research  the  standards  for 
citation  references.  They  present  an  oral 
report  on  their  findings. 

d.  Review  of  29  CFR  part  1910, 
subpart  O,  machinery  and  machine 
guarding  concepts — 1  hour. 

e.  Review  of  29  CFR  1910.211  and  29 
CFR  1910.312,  definitions,  guarding  and 
devices,  general  requirements — 2  hours 

f.  29  CFR  subpart  J,  1910.147,  control 
of  hazardous  energy  sources  (lockout/ 
tagout),  and  29  CFR  subpart  S, 
1910.332-1910.335.  electrical  safety- 
related  work  practices — 2  hours. 

g.  29  CFR  subpart  P,  1910.242- 
1910.244,  portable  powered  tools — 1 
hour. 

h.  29  CFR  1910.212  and  section 
5(a)(1)  of  the  OSH  Act,  roboUc 
safeguarding — 1  hour 

i.  29  CFR  1910.213,  woodworking 
machinery  requirements — 2  hours. 

j.  29  CFR  1910.215,  abrasive  wheel 
machinery — 1  hoiu'. 

k.  29  CFR  1910.216,  mills  and 
calenders — 1  hour. 

1.  29  CFR  1910.217,  mechanical  power 
presses — 2  hours. 

m.  29  CFR  1910.218,  forging 
machines — 1  hour.  . 

n.  29  CFR  1910.219,  power 
transmission  apparatus — 1  hour. 
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Course  500,  Basic  Instructor  Course  in 
Occupational  Safety  and  Health 
Standards  for  the  Construction  Industry 

1.  Course  description.  The  course  is 
designed  for  students  in  the  private 
sector  who  are  interested  in  teaching  the 
10-  and  30-hotu'  construction  safety  and 
health  outreach  program  to  their 
^nployees  and  other  interested  groups. 
Specid  emphasis  is  placed  upon  those 
topics  that  are  required  in  the  10-  and 
30-hour' programs  as  well  as  on  those 
that  are  the  most  hazardous,  using 
OSHA  standards  as  a  guide.  Course 
participants  are  briefed  on  effective 
instructional  approaches  and  the 
effective  use  of  visual  aids  and 
handouts.  This  course  allows  the 
student  to  conduct  both  a  10-hour  and 
a  30-hour  construction  safety  and  health 
course  and  to  issue  OSHA  cards  to 
participants  certifying  course 
completion.  The  OSHA  Training 
Institute  awards  2.5  CEU's  for  this 
course. 

2.  Course  objectives.  Students 
completing  this  course  should  be  able 
to: 

a.  Define  construction  terms  found  in 
OSHA  standards; 

b.  Present  effective  safety  and  health 
training  programs  in  accordance  with 
OSHA  construction  standards, 
regulations,  and  guidelines; 

c.  Identify  hazards  and  determine 
appropriate  standards;' 

d.  Prepare  reports  citing  the 
conditions  foimd;  and 

e.  Identify  methods  to  abate  hazards. 

3.  Course  topics: 

a.  Introduction,  pretest  and  pretest 
review,  overview  of  the  OSH  Act  and 
OSHA,  introduction  to  OSHA  standards, 
posttest  and  posttest  review — 4  hours. 

b.  Safety  programs,  inspections, 
targeting  and  penalties — 1  hour. 

c.  Training  techniques — 2  hours. 

d.  29  CFR  part  1904.  recordkeeping— 
1  hour. 

e.  29  CFR  part  1926.  subpart  D.  hazard 
communication — 1  hour. 

f.  29  CFR  part  1926,  subpart  E.  health 
hazards  in  construction  and  personal 
protective  equipment— 3  hours. 

g.  29  CFR  part  1926.  subpart  F.  fire 
protection  and  prevention — 1  hour. 

h.  29  CFR  part  1926.  subparts  G,  O 
aiid  W,  motor  vehicles — 1  hour. 

i.  29  CFR  part  1926,  subpart  H. 
rigging — 1  hour. 

j.  29  CFR  part  1926,  subpart  I.  tools— 
1  hour. 

k.  29  CFR  part  1926,  subpart  K, 
electrical — 2  hours. 

1.  29  CFR  part  1926,  subpart  L, 
scaffolds — 2  hours. 

m.  29  CFR  part  1926,  subparts  M  and 
X,  walking  and  working  surfaces  and 
ladders — 1  hour 


n.  29  CFR  part  1926,  subpart  N. 
cranes — 1  hour. 

0.  29  CFR  part  1926,  subpart  P. 
trenching — 2  hours. 

p.  29  CFR  part  1926.  subpart  O 
concrete — 1  hour 

Course  501,  A  Guide  to  Voluntary 
Compliance  in  Safety  and  Health 

1.  Course  description.  This  course  is 
intended  for  private  sector  personnel 
bom  all  types  of  indiistries.  It  presents 
detailed  inJFormation  on  how  the 
provisions  of  the  OSH  Act  may  be 
implemented  in  the  workplace.  The 
primary  focus  is  on  the  basics  of  the 
Act.  The  course  includes  an 
introduction  to  general  industry 
standards  and  provides  an  overview  of 
the  requirements  of  the  more  frequently 
referenced  standards.  Segments  of  the 
course  cover  rights  and  responsibilities 
under  the  Act.  contested  citations, 
recordkeeping,  and  Voluntary 
Protection  Programs.  Successful 
completion  of  the  course  qualifies  the 
student  to  conduct  both  a  10-hour  and 

a  30-hour  volunttiry  compliance  course 
and  to  issue  OSHA  cards  to  participants 
certifying  course  completion.  The 
OSHA  Training  Institute  awards  2.5 
CEU's  for  this  course. 

2.  Course  objectives.  Students 
completing  this  course  should  be  able 
to: 

a.  Locate  OSHA  safety  and  health 
standards,  pohcies.  and  procedures; 

b.  Describe  the  use  of  OSHA 
standards  and  regulations  to 
supplement  an  on-going  safety  and 
health  program; 

c.  Identify  common  violations  of 
OSHA  standards; 

d.  Describe  appropriate  abatement 
procedures  for  selected  safety  hazards; 
and 

e.  Describe  how  to  conduct  internal 
training  on  OSHA  regulations. 

3.  Course  topics: 

a.  Pretest  and  review,  posttest  and 
review,  and  overview  of  the  training 
outreach  program — 2  hours. 

b.  Introduction  to  OSHA  standards 
and  hazard  violation  workshop — 2 
hours. 

The  hazard  violation  workshop 
introduces  the  students  to  the  format  of 
the  OSHA  standards.  They  are  shown 
how  the  nimibering  system  works,  then 
must  identify  the  applicable  standard 
for  approximately  40  hazardous 
conditions. 

c.  Overview  of  the  OSH  Act  and  29 
CFR  1903,  inspections,  citations  and 
proposed  penalties — 2  hours. 

d.  29  CFR  part  1904— recordkeeping— 
1  hour. 

e.  29  CFR  part  1910.  subpart  D. 
walking  and  working  swfaces — 2  hours. 


f.  29  CFR  part  1910.  subparts  E  and  L. 
means  of  egress  and  fire  protection— 2 
hours. 

g.  29  CFR  part  1910.  subpart  H. 
hazardous  materials — 2  hoiu%. 

h.  29  CFR  part  1910.  subpart  I. 
personal  protective  equipment — 1  hour. 

i.  29  CFR  part  1910.  subpart  J. 
lockout/tagout — Vi  hour. 

j.  29  CFR  part  1910.  subpart  N. 
material  handling — l  hour. 

k.  29  CFR  part  1910.  subpart  O. 
machine  guarding — 2  hours. 

I.  29  CFR  part  1910.  subpart  Q, 
welding — 2  hours. 

m.  29  CFR  part  1910.  subpart  S. 
electrical  standards  and  work 
practices — 2V2  hours. 

n.  29  CFR  part  1910,  subpart  Z. 
hazard  communication — IV2  hours. 

0.  29  CFR  part  1910,  subpart  Z, 
introduction  'o  industrial  hygiene — IVi 
hours. 

Course  510,  Occupational  Safety  and 
Health  Standards  for  the  Construction 
Industry 

1.  Course  description.  This  course  for 
private  sector  personnel  covers  OSHA 
policies,  procedures,  and  standards,  as 
well  as  construction  safety  and  health 
principles.  Topics  include  scope  and 
application  of  the  OSHA  construction 
standards.  Special  emphasis  is  placed 
on  those  areas  that  are  the  most 
hazardous,  using  OSHA  standards  as  a 
guide.  Upon  successful  course 
completion,  the  student  will  receive  an 
OSHA  construction  safety  and  health 
30-hour  course  completion  card.  The 
OSHA  Training  Institute  awards  2.5 
CEU's  for  this  course. 

2.  Course  objectives.  Students 
completing  this  coiu-se  should  be  able 
to: 

.    a.  Recognize  various  construction 
processes,  materials,  and  equipment; 

b.  Identify  the  common  hazards  found 
in  many  areas  of  construction; 

c.  Find  the  correct  OSHA  standards  in 
29  CFR  part  1926;  and 

d.  Recommend  abatement  techniques 
for  hazards  found  in  construction. 

3.  Course  topics: 

a.  Introduction,  pretest  and  pretest 
review,  overview  of  the  OSH  Act  and 
OSHA.  introduction  to  OSHA  standards, 
posttest  and  posttest  review — 3  hours. 

b.  Confined  space  entry — 1  hour. 

c.  29  CFR  part  1904.  recordkeeping— 
1  hoiu-. 

d.  29  CFR  part  1926.  subpart  C— 
general  safety  and  health  provisions — 1 
hour. 

e.  29  CFR  part  1926.  subpart  D.  hazaid 
communication — 1  hour. 

f.  29  CFR  part  1926.  subpart  E.  health 
hazards  in  construction  and  personal 
protective  equipment — 2  hours.  ' 


Mans 
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g.  2S  CFR  p«t  192ii.  subpwt  P.  fira 
prolectiaB  and  pmnotioik— 1  hoar. 

h.  29  CFR  part  1926.  sut^rarts  G,  O 
and  W.  iBolor  ««hida»— 1  hour. 

i.  29  CFR  pvt  1926.  su^ut  H. 
nggidg — 1  faiinur. 

).  29  can  ^ait  1926.  subpart  I.  tools— 
1  hour. 

k.  29  CFR  part  1926,  sul^art  ), 
welding — 1  hour. 

1.  29  CFR  part  1926.  subpart  K. 
electrical — 1  hour. 

m.  29  CFR  part  1926.  S(^)part  L. 
scaflblds— 1  hour. 

n.  29  CFR  part  1926.  subparts  M  aoid 
X,  walking  and  wocking  surfaces  and 
ladders— 2  houis. 

0.  29  CFR  part  1926.  subpart  N, 
cranes— IhtMir. 

p.  29  CFR  part  1926,  subpart  P. 
trenching — ^1  hour. 

().29CFRp«tl926.sul4»artQ,     - 
concrete — 1  hour. 

r.  29  CFR  part  1926,  subpart  R,  steel 
erection — 1  hour. 

s.  29  CFR  part  1926.  subpwt  S, 
underground  construction — 1  hoiir. 

t  29  CFR  part  1926.  subputs  T  and 
U— demolition  and  blasting — 2  hours. 

Course  521.  O^iA  Guide  to  Voluntary 
Compliance  in  the  Industrial  Hygiene 
Area 

1.  Course  datcription.  This  course  is 
designed  for  private  sector  personnel 
who  are  interasted  in  incraMing  their 
knowledge  of  inchistrial  hygiene 
practices  and  related  OSHA  regulaticMis 
and  procedures.  Tcqtics  covered  include 
permissible  exposure  Umits,  OSHA 
health  standards,  raspkatory  protection, 
engineering  cMitrols.  hazard 
conununicatiea.  sampling 
instnimantation.  and  workplace  health 
program  elements.  There  are  workshops 
in  health  hazard  recognition,  safety  and 
health  program  elemmts,  and  the  \ise  of 
OSHA  standards.  The  OSHA  Training 
Institute  awards  2.5  CEU's  fm  this 
course. 

2.  Course  objectives.  Students 
completing  th^  course  should  be  a^le 
to: 

a.  Interpret  requirements  of  OSHA 
health  standards; 

b.  Racogniza  potential  health  hazards 
in  the  workplaca; 

c.  Pet-form  basic  health  hazard 
evaluation  using  OSHA  sampling 
proceduras; 

d.  Recommend  acceptable  strategies 
for  controlling  hazardous  cfmchtions; 
and 

e.  Describe  the  elements  required  for 
an  efEective  vMvfcplaca  be^th  protectioD 
program. 

3.  Course  tc^MCs: 

a.  Coucae  craning  «m1  course 
closing — 1  hour. 
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b.  Air  contaminant ! 

hoiirs. 

c  Compbanca  With  air  contaminaat 
standards — 2  hot  rs. 

d.  Conpbaaoe  with  hazaid 
communication-  -1 V^  hours. 

e.  Compliance  Mrith  hazardous  waste 
standards — 2  hoi  is. 

f.  Compliance  <  vith  the  asbestos 
standnd — 1  houf. 

g.  Compliance  twith  the  bloo(Bianw 
disease  standaidj-l  boor. 

h.  Complianoejwith  tbe  confined 
space  standard — |l  hour. 

i.  Compliance '  vith  tbe  noise 
standard — 2  houi  s. 
.  j.  Compliance  1  nth  the  respiratac 
standard — 2  houi  s. 

k.  Compliance  iwith  ventilation 
standard*— 2  hoilrs. 

I.  Detector  tube  sanqtling— 1  hour. 

m.  Elements  <^  a  woikplace  he^th 
program  and  safe  Ey  and  heahb  ptogaaa 
workshop — V/»  I  ours. 

Students  are  pi  asented  with  the 
elements  of  a  wa  kplaoe  health  program 
and  draft  a  safety  and  heahb  program 
for  their  own  woi  kplacas. 

n.  Hazard  violi  tion  woriiriu^p — 1 
hour. 

Students  are  pi  esented  written 
workplace  scenaiios  describing  hazards 
and  are  to  detera^ine  whidi  OSHA 
health  standards  ipply  and  why. 

o.  Health  hazai  d  recognition — 1  hour. 

p.  Health  haza^  slide  wwkshop — 1 
hour. 

Students  are  sl^wa  slides  dejHcting 
health  hazards  ai  d  asked  to  identify  the 
hazards. 

q.  OSHA  ergonJDmic  guidelines — 1 
hour. 

r.  OSHA  recor^eeping  for  health — ^1 
hour. 


Course  600, 
Other  Federal 


personnel  to  the 
Order  12196,  29 


Coth  teral  Duty  Coarse  far 

'  Ag  sncies 


1.  Course  desa  iption.  This  course 
introduces  Feder  tl  agency  coUatesal 
duty  (part-time) )  aCe^  and  health 


OSHAct.Executiva 
I  7R  part  1960.  and  29 


CFR  part  1910.  It  enables  them  to 
recognize  basic  a  tiiety  and  health 
hazards  in  their  ( wn  workplaces,  and  to 
effectively  assist  Agency  safety  and 
health  officers  w|th  inspectjon  and 
abatement  effort^  A  modi  workplace 
inflection  is  conducted  and  studaitf 
findings  are  revi4  wed.  The  OSHA 
Training  Instituti  awards  2.2  CEU's  for 
this  course. 

2.  Course  objettives.  Students 
completing  this  oourse  should  be  aUe 
to:  I 

a.  Describe  the  OSH  Act.  29  CFR 


1960,  and  29  CFI 


b.  Describe  ma  or  provisions  of 
Executive  Order  i2196: 


UMI 


1910; 


c.  Identify  selected  aafaty  and  heahb 
hazards  and  the  oonespoading  OSHA 
standards; 

d.  Describe  abatement  methods  for 
selected  safiaty  and  heakh  hazards;  uid 

e.  Explain  and  apply  workplace 
in^MctioB  procedures  consistent  with 
established  OSHA  policies,  procedure, 
and  directives. 

3.  Course  tofncs: 

a.  Course  opening,  pretest  and  levfew. 
posttest  and  review,  and  course   - 
closing — 1  hour. 

b.  Hazard  communication — 1  hour. 

c.  Inspection  field  trip,  writeop  and 
review — 5  hours. 

Students  are  Introduced  to  the  process 
of  site  inspection,  i.e.,  what  hazardous 
conditions  or  activities  may  be  observed 
in  the  work  ^ivironment.  They  are 
taken  to  an  active  government  fedlity. 
and  evaluate  and  document  any 
obseiyed  hazards.  After  returning  to  the 
classroom,  they  research  and  select  the 
standards  applicable  to  the  observed 
hazards.  Presentations  of  findings  are 
made  to  the  class. 

d.  Introduction  to  flrri<i<»nt 
investigation — 1  hour. 

e.  hitroduction  to  the  OSH  Act. 
Executive  Order  12196,  and  29  CFR  part 
1960—2  hours. 

f.  Introducti<m  to  OSHA  standards 
and  hazard  violation  woricshop  and 
review — 2  hours. 

The  hazard  violation  woriishop 
introduces  the  students  to  the  fonnat  of 
the  OSHA  standards.  They  are  sbo«vn 
how  the  numbering  system  works,  then 
must  identify  the  applicable  stmdard 
for  appnndmatriy  40  hazardous 
conditions. 

g.  Office  safety — 1  hour. 

h.  29  CFR  part  1910,  subpart  D. 
walking  and  working  surfaces — 1  hour 

i.  29  CFR  part  1910.  subparts  E  and  L, 
means  of  egress  and  fire  protection — 1 
hour. 

j.  29  CFR  part  1910,  subpart  H. 
hazardous  materials — 1  hour. 

k.  29  CFR  part  1910,  subpart  I. 
personal  protective  equipment — 1  hour 

1.  29  CFR  part  1910,  subpart  N, 
material  bandhi^ — 1  hour. 

m.  29  CFR  part  1910,  subpart  O, 
machine  guarding  and  portaMe  tools — 
1  hour. 

n.  29  CFR  part  1910,  subpart  Q, 
welding,  cutting  and  brazing — 1  hour 

o.  29  CFR  part  1910.  subpart  S, 
electrical  standards — 1  hour 

p.  29  CFR  part  1910.  sul^Mrt  Z. 
introduction  to  industrial  hygiene— 1 
hour. 

(FR  Dte.  94-30672  FiM  12-12-M.  •  45  am^ 
BILUNQ  COM  7SM.01.M 


nauonal  archives  and  records 
aommistration 

PuMIc  Meeting  With  InlMMted 
Vendors  on  a  Propom  for  Ordering 
Reproductions  of  Still  Ptiotograptis, 
Aerial  FHm,  Maps,  and  Drawinga 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  meeting. 

summary:  NARA  will  hold  a  public 
meeting  with  vendors  to  discuss  a 
proposal  to  change  procedures  for 
ordering  reproductions  of  archival  still 
photographs,  aerial  film,  maps,  and 
drawings  from  the  Still  Picture  Branch, 
Cartographic  and  Architectural  Branch, 
and  o&ier  units  of  the  National 
Archives.  The  proposal  would  privatize 
thereporudction  of  these  archival 
materials  by  allowing  customers  to 
place  their  order  directly  with  vendors. 
In  addition,  NARA  would  assign  work 
space  to  the  vendors  in  its  new  building 
in  College  Park,  MD,  in  order  that  the 
materials  can  be  copied  on  its  premises. 
The  proposed  procedures,  which  will  be 
tested  for  a  one-year  trial  period,  are 
intended  to  expedite  the  reproduction 
ordering  process  and  to  ascertain  the 
extent  to  which  digital  scanning  can 
satisfy  customer  requirements. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  December  21. 1994,  at  10 
a.m. 

The  trial  period  is  proposed  to  begin 
on  March  6, 1995,  and  end  on  March  6. 
1996. 

ADDRESSES:  The  meeting  will  be  held  in 
Archives  II,  lecture  rooms  D  and  E, 
located  at  8601  Adelphi  Road,  College 
Park,  MD. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Murphy,  Nontextual 
Archives  Division,  at  301-713-7083. 

Dated:  December  7, 1994. 
Trtidy  Huskamp  Peterson, 
Acting  Archivist  of  the  United  States. 
IFR  Doc  94-30670  Filed  12-9-94;  10:57  amj 
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Public  Meeting  With  Interested 
Researchers  on  a  Proposal  for* 
Ordering  Reproductions  of  Still 
Ptiotographs,  Aerial  Flbn,  MafMi,  and 
Drawings 

AQENCf :  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  NARA  will  hold  a  public 
meeting  with  researchers  to  discuss  a 
proposal  to  change  procedures  for 
ordering  reproductions  of  archival  still 
photographs,  aerial  film,  maps,  and 


drawings  from  the  Still  Picture  Branch. 
Cartographic  and  Architectural  Branch, 
and  other  imits  of  the  National 
Archives.  The  proposal  would  privatize 
the  reproduction  of  these  archival 
materials  by  allowing  customere  to 
place  their  orden  directly  with  vendors. 
In  addition,  NARA  would  assign  wcnk 
space  to  vendors  in  its  new  building  in 
College  Park.  MD,  in  ord«  that  the 
materials  can  be  copied  on  its  premises. 
The  proposed  procedures,  which  will  be 
testwl  for  a  one-year  trial  period,  are 
intended  to  expedite  the  reproduction 
ordering  process  and  to  ascertain  the 
extent  to  which  digital  scanning  can 
satisfy  customer  requirements. 
DATES:  The  meeting  will  be  held  on 
Thursday,  December  22. 1994.  at  10  a.m. 

The  trial  period  is  proposed  to  begin 
on  March  6. 1995.  and  end  of  March  6, 
1996. 

ADDRESSES:  The  meeting  will  be  held  in 
Archives  D,  lecture  rooms  D  and  E. 
located  at  8601  Adelphi  Road.  College 
Park,  MD. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Murphy.  Nontextual 
Archives  Division,  at  301-713-7083. 

Dated:  December  7, 1994. 
Tmdy  Huskamp  PeterMto, 
Acting  Archivist  of  the  United  States. 
IFR  Doc  94-30671  Filed  12-ft-94;  10:57  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-100] 

Agency  Report  Fonns  Under  0MB    • 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwori:  Reduction  Act  (44  U.S.C 
Chapter  35).  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's). 
supporting  statements,  instructions, 
transmittal  letters,  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  A  copy  of  the  proposed 
questionnaire  is  attached.  Comments  on 
the  items  listed  should  be  submitted  to 
the  Agency  Clearance  Officer  and  the 
OMB  Paperwork  Reduction  Project. 


DATES:  Comments  are  requested  by 
December  28, 1994.  If  you  anticipate 
commenting  on  a  form  but  find  that         ! 
time  to  prepare  will  prevent  you  frem       j 
submitting  cranments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESSES:  Donald  J.  Andreotta.  NASA 
Agency  Qearance  Officer,  Code  JTD. 
NASA  Headquarten,  Washington.  DC 
20546;  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(2700-NEW),  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bessie  Berry,  NASA  Reports  Officer. 
(202) 358-1368. 

Reports 

Title:  Landsat  Advisory  Process 
Survey  Questiormaire. 

OMB  Number:  2700-New. 

Type  of  Request:  New. 

Frequency  of  Report:X>a.  occasion. 

Type  of  Respondent:  IndividiuQs  or 
households.  State  or  local  governments. 
Farms,  Businesses  or  other  for-profit. 
Federal  agencies  or  employees.  Non- 
profit institutions.  Small  businesses  or 
organizations. 

Number  of  Respondents:  100. 

Responses  Per  Respondent:  1. 

Annual  Responses:  100. 

Hours  Per  Response:  2. 
•  Annual  Burden  Hours:  200. 

Number  of  Recordkeepers:  0. 

Annual  Hours  Per  Recordkeeping:  0. 

Annual  Recordkeeping  Burden  Hours: 
0. 

Total  Annual  Burden  Hours:  200. 

Abstract-NeedAJses:  NASA  is 
required  by  law  to  seek  advice  and 
comments  on  the  effectiveness  of 
Landsat  to  improve  its  utility  from  US 
Government  agencies.  State  and  local 
government  agencies,  academic 
institutions,  non-profit  organizations, 
value-added  companies,  industry,  and 
the  public. 

Dated:  December  6, 1994. 

Donald  ).  Andreotta 

Chief,  IRM  Policy  and  Acquisition 
Management  Office. 

Landsat  Advisory  Process  Survey 

November  1994. 

Respondent  Information  Fona 

Date:  

Name:    

Salutation  (e.g..  Dr.,  Prot),  First,  Last.  Suffix 
(e.g.,  in,  Sr.) 

Institutional  affiliation: 

Mailing  address: __^ 


City:   ^ 

State/province: 
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Zip/DMil 

Counliy:    

PhooK  

FAX:  


Primny  E-Mail:  _ 
SecondBj  B-MiQ: 
Tekx:    


landsat  Advisory  Process  Survey 

(l)Ho»  did  yau  town  abewtthaUmfaat 

AdriMiy  Pmobv? 
o  TiMlnlatMt 
o  AgawnoBMntpubUcitiMi 
o  AprafaaaioaaliounudorodMr 

piAUcatioB 
o  A  profwiwininl  maetiDg 
o  From  a  colleague 
o  (MMr(pIeaaa  specify) 


U)  Which  of  the  fallowinig  user  cat^goriev 
best  describes  your  area  of  interest  ia  tlM 
use  of  Landsat  data  products?  (choose 
one  only) 

o  National  security 

o  University  resaafch 

o  Post-secondary  adncatiQa 

o  Prinary  or  sacsadaiy  aducatioB 

o  Consuhant  services 

o  News  media 

o  State/local  government 

o  Federal  civil  agency 

o  Private  industry 

o  PubKc  interest  (non-profit)  oig^ization 

o  International  (Non-US)  oig^izatioD 

o  Private  citizen 

o  Other  (pbaaaspactfir) 

(3)  In  which  of  the  lblJoi*ii«  fiakb  do  you 

now  use,  plan  to  nee.  or  vmold  like  to 
use  Landsat  data  fooducla?  (pleaee        • 
check  all  that  apply) 

o  Agricultuie 

o  Cartography 

o  Coastal  studies 

o  Cold  regions  research 

o  Construction 

P  Engineering 

c  EnvironmeDtal  monitoring 

o  Forestry 

o  Geology 

o  Global  change  funded  research 

c  Hydrology 

P  Land  cover  classification 

o  Land  use  classification 

c  Ocean  studies 

C"  Transportation 

c  Vegetation  analysis 

c  Wetlands 

o  Wildlife  studies 

c  Others)  (please  specify) 

(4)  Which  of  the  following  best  describes  the 

most  frequent  spatial  domain  of  3Four 

application  of  Landsat  data?  (choose  one 

only) 
c  Local  area,  e.g.  wnthin  state  or  province 
c  US  national  (including  Alaska  and 

Hawaii] 
Q  National,  non-US 
o  Regional,  non-US 
o  Global 

(5)  How  long  have  you  been  using  Landsat 

data? 
'^  0  tu  3  years 
<J  3  to  7  years 
^  More  than  7  years 


o  Notacwmt 

(6)  Hoi 

datatotha 

obfactives? 
o  Essential 
o  Very  important 
o  Moderately  in  poctant 
o  Maiginal 

(7)  Gto  what  type(4  of  a«iia  do  y«i 


o  Hatdcopy 

o  BlactKnic  filejbattsfiR 

o  Magnatir  tape 

o  casau 

o  Tape  cartridge 
o  Otfaerfpieaseipecify) 
(8)OBwh8ttype(s 


..    .    of  media  wottMyMt 
pnfer  to  raceri  t  Landsat  data? 
o  Haid  copy  inu  ge 
o  ElactRnic  file  traosSsr 
o  Magnetic  tape 
o  CD-ROM 
<=*  Tape  cartridge 
o  Other  (pleese  i  peeify)_ 


(9)  What  other  typ«  j  of  remotely-sensed 

o/ the  £a/th  da|  you  use?  ((^edi  aU  that 

apply) 

o  GiDund-based  tneasurementa 

o  Aerial  photography 

o  Non-photographic  data  from  airfxvna 

platfarms 
o  Space . 
o  Moa-photogra 

platforms 

(10)  What  types  of 
you  use,  or  pi 
Landsat  or 
that  apply) 

o  Laboratory  measurements/observations 
"         ^^       '     easuremenis 


fphy 
tiic  data  from 


totely-sensed  data  do 
to  use,  in  omoett  with 
t-type(tea?(dMdiaU 


°  Ground-based 

o  Aarial. 

o  Non-photogra 

platfcnns 
o  Space  pho' 


^ic  data  from  airborne 


Very  high  spat 
meters),  non-pi 


»hy        . 

il  resolution  (1-5 
.  lotographic  data  from 
space-based  platforms 
o  High  spatial  relohitionfS-W  meters), 
non-photograplic  data  from  space-bawd 
platforms  | 

o  Moderate  to  low  spatial  resolution  (>m 
meters),  non-photographic  data  from 
space-based  pl^tfonns 

(11)  How  do  you  currently  rate  the  aasa  of 
obtaining  Landtat  data? 

o  Readily  obtainable 

O  Somewhat  diS  cult  to  obtain 

o  Very  difficult  ti » obtain 

(12)  What  is  the  prk  nary  difficulty  you 
encounter  with  the  use  of  Landteat  data? 

o  Cost 

o  Da£a  characteri  itics  (spatial/spectral . 

resohition) 
o  Dataavaiiabilitf 
o  Odwr  (please  s  wci^ 

(13)  In  the  past  6  nn  nttis,  haw  you  usad  any 
commercial  orj  lublic on-tiBe servioa to 
search  for,  orb^iwse  I  sudaat  data? 

o  Yes  ■ 

o  No 

(a)  If  "Yes,"  which  ine(a] 

(b)  Did  the  service  n  net  your  needs? 
o  Yes 
o  No 
o  If-Na'pleasetxplain 


(14)  How  many  6ill  I  iiiiihii  soaoa 
equivalents  did  you  obtain  in  calendar 
year  1994  (to  dato)? 

o  <l 
o  »-» 
o  6-l» 
o  11-20 
o  21-100 
o  >100 

(15)  For  Landsat  data  ym  pmthaaedsiacmtf 
1/93,  please  indicate  die  number  of 
stxnes  acquired  for  each  period. 
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TM 

1/1/93  to  preaam .. 

i/tiB7-t3nt/a9 

1/1/82-1201/86  _ 
Bafom  19/ai/at 

(16)  The  cost  of  Enhanced  Thematic  Mapper 
Plus  (ETM-f)  data  fion  Landsat  7  is 
expected  to  be  Ribetantidly  less  dian  the 
CBirent  cost  of  TM  data.  Asanming  s  per 
scene  cost  far  ETM+of  $500-1000,  will 
yon  plan  to  use 

o  More  Landsat  data/yaarOan  now 
°  Laaa  Landsat  data/year  tkaa  now 
o  About  dw  same  manbar  of  scaaaa  per 

year  as  now 
o  Don't  know 

(17)  Over  the  last  five  years,  the  number  of 
Landsat  scenes  you  hove  used  h^ 

o  Increased  steadfly 
o  Decreased  steadily 
o  Remained  about  As  sane 
o  Varied  from  year  to  year 
o  Not  applicable — not  a  data  user  in  that 
period 

(18)  If  the  same  data  were  avrikUe  tfaron^ 

a  domestic  station  at  double  the  pricabat 

with  a  substantiaUy  ahottot  detivaiy  time 

than  throu^  a  for^gn  Mation,  which  of 

the  fiillowing  would  be  true? 
o  More  likely  to  buy  data  from  domestic 

station 
o  More  likely  to  buy  data  from  fiire^B 

station 
o  Make  no  differenos 
o  Data  source  may  vary  dependent  OB 

other  requiremmts 
o  No  opinion 

(19)  How  important  to  your  utilization  of 
Landsat  data  is  continued  direct 
transmission  of  local  data  to  grotmd 
stations? 

o  Very  impOTtant 
o  Somewhat  nnportant 
o  Not  very  important 
o  Unimportant 
o  Don't  know 

(20)  Have  you  ordered  Landsat  data  from  a 
groimd  station  outside  the  US  within  the 
past  three  )nears? 

o  Yes 
o  No 

(a)  If  "Yes."  how  would  you  rale  the 
experience? 

o  Completely  satisfcdory 

o  Satisfactory 
'  o  Somewhat  onsatis&ctaty 

o  Comfrietely  unsatisIaUiay 


o  No  basis  to  judge 

(21)  Indicate  which  of  the  &>Uowing 
describe(s)  your  experience  with  ground 
stations,  (check  all  that  apply) 

o  The  ground  station  provided  local 

expertise  that  was  of  value 
o  T^  ground  station  had  data  from  my 

area  of  interest 
o  Metadata  and/or  browse  files  from  the 

data  at  the  ground  station  were  readily 

available 
o  The  ground  station  provided  training 

and  assistance  in  applications  and  other 

user  services 
o  The  ground  station  was  difficult  to  use 
o  Data  prices  wen  too  high 
o  Not  applicable 
o  Other  comments 

(22)  Currently,  the  Landsat  system  is  unable 
to  acquire  data  from  all  land  areas 
because  of  the  absence  of  recording 
capd>ility  and  TDRSS  link.  In  regard  to 
your  woric  this  limitation 

o  Makes  the  current  Landnt  system  of  no 

value 
o  Substantially  limits  the  value  of  Landsat 
o  Has  no  impact  on  the  work 
o  No  opinion 

(23)  If  Landsat  data  were  available  as  a  nw 
data  stream  from  a  location  in  the  US  far 
use  without  restriction,  md  frir  only  a 
modest  Cse  to  cover  government  costs, 
would  your  organization  be  intmested  in 
accessing  it  for  distribution  to  others  on 
a  commercial  or  public  service  basis? 

o  No 

o  Yes  for  commercial  development  (value- 
added) 

o  Yes  frw  public  service  (nonomunerclal) 
distribution 

o  Not  applicable 

o  Depends  oo  following  conditions/ 
circumstances; 


t  i  M+INSTRUMENT  CHARACTERISTICS 

Band 

WaVBNMKJIII 

(»*n) 

Ground  res- 
olution (m) 

Pan ._ 

Bandl  >.-    _„ 

Band  2 

B«id  3 

Band  4 

Band  5  „ 

Band  7 

Band  6 

O.SO-0.90 
0.4&-0.S2 
0.S2-0L60 
0.63-069 
076-0.90 
1.55-1.75 
2.06-2.35 
10.4-12.5 

15 
30 
30 
30 
30 
30 
30 
60 

•  Swath  widdislSS  km 

•  5%  absolute  radiometric  calibratton 

•  Revisit  timealO  days 

•  Best  8  of  9  bits 

•  Data  transmitted  via  two  75  Mbpe  data 
streams 

(24)  Given  the  above  description  of  the 
ETM-f  instrument  on  Landsat  7,  how 
likely  an  you  to  use  ETM«data? 

o  Veiy  likely 

o  Somewhat  likely 

o  Not  likely 

o  Will  not  use  ETM-Klata 


o 
o 
o 
o 
o 


o  Don't  know 

(25)  Please  rank  the  following  features  of 
ETM-t-in  order  of  dieir  importance  to 
you.  (1— very  important;  2— important; 
3 — nice  to  have;  4 — not  important) 

185  km  swath  width 

5%  absolute  radicHnetric  calibration 

revisit  interval  16  days 

panchromatic  band 

thermal  infrared  band 

30m  resolution 

The  suite  of  sensor  diaracteristics 

Other  (specify) 

(26)  IXstribution  of  ETM^data  is  scheduled 
to  begin  by  late  1998.  How  many  scenes 
of  ETM-fdata  do  you  (La.,  your 
organization)  expect  to  purchase  the  first 
year  they  are  available?  Assume  cost  pa- 
scene  is  not  a  factor  in  your  decision. 
Less  than  5  scenes 
5-10  scenes 
11-20  scenes 
More  than  20  scenes 
I  don't  expect  to  purchase  any  scenes  the 
first  year 

o  Don't  know 
How  many  scenes  per  year  do  you  expect  to 
purchase  in  subsequent  yaars? 
o  Same  as  above 
o  More  than  above 
°  Less  than  above 
o  Don't  know 

(27)  Several  commercial  satellite  systems  are 
being  built  that  wrill  supply  very  high 
spectral  and  ^Mrtial  resolution  data.  How 
will  the  advent  of  such  systoou  aCfoct 
your  use  of  Landsat  data? 

o  Landsat  data  purchases  will  likely 

increase 
o  Landsat  data  purchases  will  likely 

decrease 
o  No  impact  on  Landsat  data  purchases 
°  Don't  know 

(28)  Regarding  planning  frir  future  Landsat 
missions,  please  rank  the  following 
capabilities  in  ascending  order  (1  to  7: 1 
being  the  most  important)  of  their 
importance  to  you. 

Maintaining  ETM-t-imagB 

characteristics 

Improved  spatial  resolution  in  the  Pan 

band 
Improved  spatial  resolution  in  the 

spectral  bands 

Shorter  revisit  interval 

Imroved  spectral  resolution  (mom 

bands) 

Active  sensing  (radar  capability) 

CMier  (please  specify) 

(29)  Utilizing  Landsat  data  in  the  future  may 
require  improved  technological 
capability  in  your  organization.  e.g.. 
ability  to  apply  radiometric  and/or 
geometric  corrections  to  nw  data.  Such 
a  requirement 

o  Would  be  a  major  difficulty 
o  Would  be  a  minor  difficuify 
o  Would  be  no  difficulty 
o  No  opinion 

(30)  What  other  types  of  land  rediote  sensing 
data  acquired  from  space4x>me 
platfiNrms  am  you  cumnUy  using  or  plan 
to  use? 

o  Spot 
O  Resours 
o  ASTER 


o  ms 

o  OdieHs)  (please  specify)  .^ 

(31)  Please  provide  your  recommendations  to 
the  Lanidsat  Program  Mani^ement 
regarding  the  status,  eOectiveness  and 
operation  of  the  Landsat  system. 

(PR  Doc  94-30515  Filed  12-12-94;  8:45  am] 
aaiato  CODE  TSM-ot.* 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Noa.  S0-424-OLA-3;  50-42S-OLA- 
3;  ASLBP  No.  96-471-01-OLA-9I 

Atomic  Safety  and  Licensing  Board;  In 
die  Matter  of  Qeorgla  Power  Company, 
etaL  (Vogde  Electrie  Qenerattng  Plant, 
Units  1  and  2);  Evidentiary  Hearing 

December  7, 1994. 

The  public  evidentiaiy  hearing 
scheduled  for  December  28. 1994,  will 
begin  at  9  am  on  January  4  at  the 
Hearing  Room  fT  3  B45),  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland. 

The  purpose  of  the  hearing  is  to 
receive  evidence  concerning  alleged 
misrepresentations  about  an  alleged 
illegal  transfier  of  operating  authority  for 
the  Vogtle  Plant  The  hearing  is 
expected  to  last  up  to  three  weeks.  Most 
sessions  will  be  in  Washin^gton,  DC.  but 
there  may  also  be  some  sessions  in 
Atlanta,  Georgia,  at  a  place  to  be 
announced. 

Rockville,  Maryland. 

For  the  Atomic  Safefy  and  Licensii^ 
Board. 


B.BIodi. 
Chair. 

(FR  Doc  94-^30544  Filed  12-12-M:  8:45  ami 
BMAJHO  COOE  7II>  01  M 

[Docket  No.  50-461] 

NNnote  Powar  Company,  at  ai.; 
laauanca  of  Aroertdment  to  Faculty 
Operattng  Ucenae 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  95  to  Facility 
Operating  License  No.  NPF-62  issued  to 
Illinois  Power  Company  (the  licensee), 
wdiich  revised  the  Technical 
Specifications  for  operatitm  of  die 
Clinton  Power  Station,  Unit  1,  located 
in  Dewitt  County,  Illinois.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

Tlie  amendment  modified  the 
Technical  Specifications  by  replacing 
the  existing  Technical  Specifications  in 
their  entirety  with  a  new  set  of 
Technical  Specifications  based  on 
MJREG-1434,  "Improved  BWR-6 
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Tedmical  Specificatimis."  dated 
September  1^2.  This  amendment  was 
based  on  tbe  licensee's  nibmittal  of 
October  26, 1993,  and  supplemented  by 
letters  dated  April  26,  Oc^ber  31, 
.  November  18,  and  November  28, 1994. 

The  application  for  the  amendment 
compUes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  April  14. 1994  (59  FR  17800).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  efliect  on  the  quality 
of  the  human  environment  (59  FR 
55864.  dated  November  9, 1994). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  October  26, 1993,  and 
supplemented  by  letters  dated  April  28, 
October  31,  November  18  and  November 
28, 1994,  (2)  Amendment  No.  95  to 
License  No.  NPF-62.  (3)  the 
Commission's  related  Safety  Evaluation, 
and  (4)  the  Commission's 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Biiilding,  2120  L 
Street  NW.,  Washington,  DC,  and  at  the 
local  public  docimient  room  located  at 
the  Vespasian  Warner  Public  Library, 
120  West  Johnson  Street,  Clinton, 
Illinois  61727. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  December  1994. 

For  the  Nuclear  Regulatory  Commission. 
DoogUa  V.  Pickatt. 

Senior  Project  Manager,  Project  Directorate 
nj-3.  Division  of  Reactor  Projects  III/IV,  Office 
ofNucharReactw  Regulation. 
(FR  Doc  94-30543  Filed  12-12-94;  8:45  am] 
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IDoGfcM  Nos.  50-t77  and  S0-27q 

In  the  Maner  oft  Philadelphia  Electric 
Cofflpany,  at  ali  Examplion 

L 

Philadelphia  illectric  Company,  et  al. 
(PECo,  the  licen  see)  is  the  holder  of 
Facility  Operatmg  License  Nos.  DPR-44 
and  DPR-56,  wkich  authorize  operation 
of  the  Peach  Bottom  Atomic  Power 
Station,  (PBAPS)  Units  2  and  3.  The 
licenses  provide,  among  other  things, 
that  the  license  is  subject  to  all  rules, 
regulations,  anq  orders  of  the 
Commission  noiv  or  hereinafter  in 
effect.  I 

The  facility  cf  nsists  of  two  boiling 
water  reactors  Ideated  in  York  Coimty, 
Pennsylvania. 

n. 

It  is  stated  in  10  CFR  73.55, 
-'Requirements  or  physical  protection 
of  licensed  actit  ities  in  nuclear  power 
reactors  against  radiological  sabotage," 
paragraph  (a),  tl  at  "The  licensee  shall 
establish  and  m  lintain  an  onsite 
physical  protect  ion  system  and  security 
organization  wbich  will  have  as  its 
objective  to  provide  high  assurance  that 
activities  involving  special  nuclear 
material  are  not'inimical  to  the  common 
defense  and  sectirity  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety." 

It  is  specified  in  10  CFR  73.55(d), 
"Access  Requin  ments,"  paragraph  (1), . 
that  "The  licena  bo  shall  control  all 
points  of  person  nel  and  vehicle  access 
into  a  protected  area."  It  is  specified  in 
10  CFR  73.55(d  5)  that  "A  numbered 
picture  badge  i(  sntification  system  shall 
be  used  for  all  t  idividuals  who  are 
authorized  acce  is  to  protected  areas 
without  escort  •   *  •"It  also  states  that 
an  individual  n(  it  employed  by  the 
licensee  (i.e.,  coptractors)  may  be 
authorized  acceis  to  protected  areas 
without  escort  provided  the  individual 
"receives  a  pictare  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  ^dt  fit>m  the  protected 
area  *  •  ••• 

The  licensee  aropose  to  implement  an 
alternative  une«:orted  access  control 
system  which  wijuld  eliminate  the  need 
to  issue  and  retrieve  badges  at  each 
entrance/exit  location  and  would  allow 
all  individuals  with  unescorted  access 
to  keep  their  bajge  with  them  when 
departing  the  si^. 

An  exemptiod  from  10  CFR 
73.55(d)(5)  is  reiuired  to  allow 
contractors  whqhave  imescorted  access 
to  take  their  baches  offsite  instead  of 
returning  them  When  exiting  the  site.  By 
letter  dated  Sep  ember  8, 1994,  the 
licensee  request  id  an  exemption  from 


certain  requirements  of  10  CFR 
73.55(d)(5)  for  this  purpose. 

m. 

Pursuant  to  10  CFR  73.5,  "Specific 
exemptions,"  the  Commission  may, 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 
Pursuant  to  10  CFR  73.55,  the 
Commission  may  authorize  a  licensee  to 
provide  measuires  for  protection  against 
radiological  sabotage  provided  the 
licensee  demonstrates  that  the  measures 
have  "the  same  high  assiurance 
objective"  and  meet  "the  general 
performance  requirements"  of  the 
regulation,  and  "the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

At  the  PBAPS  site,  imescorted  access 
into  protected  areas  is  controlled 
through  the  use  of  a  photograph  on  a 
combination  badge  and  keycard. 
(Hereafter,  these  are  referred  to  as 
badge).  The  security  officers  at  the 
entrance  station  use  the  photograph  on 
the  badge  to  visually  identify,  the 
individual  requesting  access.  The. 
badges  for  both  licensee  employees  and 
contractor  personnel  who  have  been 
granted  unescorted  access  are  issued 
upon  entrance  at  the  entrance/exit 
location  and  are  returned  upon  exit.  The 
badges  are  stored  and  are  retrievable  at 
the  entrance/exit  location.  In 
accordance  with  10  CFR  73.55(d)(5). 
contractor  individuals  are  not  allowed 
to  take  badges  ofEsite.  In  accordance 
with  the  plant's  physical  security  plan, 
neither  licensee  employee  nor 
contractors  are  allowed  to  take  badges 
offsite. 

Under  the  proposed  system,  each 
individual  who  is  authorized  for 
unescorted  access  into  protected  areas 
would  have  the  physical  characteristics 
of  their  hand  (hand  geometry)  registered 
with  their  badge  ninnber  in  the  access 
control  system.  When  an  individual 
enters  the  badge  into  the  card  reader 
and  places' the  hand  on  the  measuring 
surface,  the  system  would  record  the 
individual's  hand  image.  The  imique 
characteristics  of  the  extracted  hand 
image  would  be  compared  with  the 
previously  stored  template  in  the  access 
control  system  to  verify  authorization 
for  entry.  Individuals,  including    '  ~ 
licensee  employees  and  contractors, 
would  be  allowed  to  keep  their  badges 
with  tliem  when  they  depart  the  site  and 
thus  eliminate  the  process  to  issue. 


retrieve  and  store  badges  at  the  entrance 
stations  to  the  plant.  Badges  do  not 
cany  any  information  other  than  a 
unioue  identification  number. 

All  odier  access  processes,  including 
search  function  capability  would  remain 
the  same.  Tliis  system  would  not  be 
used  for  persons  requiring  escorted 
access,  i.e.,  visitors. 

Based  on  a  Sandia  report  entitled,  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices"  (SAND91— 0276 
US-906  Unlimited  Release,  Printed  June 
1991),  and  on  the  licensee's  experience 
with  the  current  photo-identification 
system,  the  licensee  stated  that  the  Mae 
accept  rate  for  the  hand  geometry 
system  is  comparable  to  that  of  the 
current  system.  The  bitmietric  system 
has  been  in  use  for  a  number  of  years 
at  several  sensitive  Department  of 
Energy  facilities.  The  licensee  vwll 
implement  a  process  for  testing  the 
proposed  sj^em  to  ensure  continued 
overall  level  of  performance  equivalent 
to  that  specified  in  the  regulation.  The 
Physical  Security  Plan  for  PBAPS,  Units 
2  and  3,  will  be  revised  to  include 
implementation  and  testing  of  the  hand 
geometry  access  control  system  and  to 
allow  licensee  employees  and 
contractors  to  take  their  badges  oQnte. 

The  licensee  will  controlall  points  of 
peraonnel  access  into  a  protected  area 
under  the  observation  of  security 
personnel  through  the  use  of  a  badge 
and  verification  of  hand  geometry.  A 
numbered  picture  badge  identification 
system  will  continue  to  be  used  tttt  all 
-  individuals  who  are  authorized 
imescorted  access  to  protected  areas. 
Badges  will  continue  to  be  displayed  by 
all  individuals  while  inside  the 
protected  area. 

Since  both  the  badges  and  hand 
geometry  would  be  necessary  for  access 
into  the  protected  areas,  the  proposed 
system  would  provide  for  a  positive 
verification  process  and  the  potential 
loss  of  a  badge  by  an  individual,  as  a 
result  of  taking  the  badge  offsite,  would 
not  enable  an  unauthorized  entry  into 
protected  areas. 

For  the  foregoing  reasons,  pursuant  to 
10  CFR  73.55.  the  NRC  staff  has 
determined  that  the  proposed 
alternative  measures  for  protection 
against'radiological  sabotage  meet  "the 
same  high  assurance  objective,"  and 
"the  general  performance  requirements" 
of  the  regulation  and  that  "the  overall 
level  of  system  performance  provides 
protection  against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

IV. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 


73.5.  an  exemption  is  authorized  by  law, 
will  not  eodai^er  life  or  property  or 
common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Coounission  her^y 
grants  an  exemption  from  those 
requirements  of  10  CFR  73.55(d)(S) 
relating  to  the  returning  of  picture 
badges  upon  exit  from  the  protected 
area  such  that  individuals  not  employed 
by  the  licensee.  i.e..  contractors,  who  are 
authorized  unescorted  access  into  the 
protected  area,  may  take  their  picture 
badges  offsite. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (59  FR  62753). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  diis  Tfh  day 
of  December!  994. 

For  the  Nuclear  Regulatory  Commissioo. 
HeriiertN.Barinw. 

Acting  Director.  Division  (^Reactor  Projects— 
I/U,  Office  of  Nudear  Reactor  Regulation. 
[FR  Doc  94-30542  Filed  12-12-94;  8:45  am] 
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Power  Authority  Of  the  Stale  Of  New 
Yortc;  Notice  of  Conaideration  of 
laauance  of  Amendment  to  Facility 
Operating  Ucenae,  Propoeed  No 
Significant  Hazarda  ConaidarMion 
Determinatfon.  and  Opportunity  for  a 
Hearing 

The  U.S.  l^uclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendment  to 
Facility  C^)erating  License  No.  DRP-64, 
issued  to  the  Power  Authority  of  the 
State  of  New  York  (tluB  licensee),  for 
operation  of  Indian  Point  Nucleu 
Generating  Unit  No.  3  (Indian  Point  3) 
located  in  Westchester  County,  New 
York. 

The  proposed  amendment  would 
revise  Section  4.4  of  the  Indian  Point  3 
Technical  SpecificaUons.  Specifically, 
TS  4.4.E.1  would  be'revised  to  allow  a 
one-time  extension  to  the  30-month 
interval  requirement  for  leak  rate  testing 
ofResidual  Heat  Removal  (RHR) 
containment  isolation  values  AC-732. 
AC-741.  A&4klOV-743.  AC-MOV-744, 
and  AC-MOV-1870.  This  one-time 
extension  for  leak  rate  testing  of  the 
RHR  valves  would  be  deferred  until 
prior  to  return  to  power  following  the 
current  outage,  which  defined  as  prior 
to  T.V,  exceeding  350  °F. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 


Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Conunissioa's 
regulationa. 

The  Commission  has  made  a 
proposed  detenBination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facilities  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  siginificant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Consistent  with  the  criteria  of  10  CFR 
50.92.  the  enclosed  application  is 
judged  to  involve  no  significant  hazards 
based  on  the  following  information: 

1.  Does  the  proposed  license 
amendment  iavolve  a  significant 
increase  in  the  probebiUty  or 
consequences  of  an  accident  previously 
evaluated? 

Respottse:  The  proposed  license 
amendment  does  not  involve  a 
significant  increase  in  the  probability  m 
consequences  of  an  accident  previously 
evaluated.  The  propMed  change  is 
limited  to  a  one-time  extension  of  the 
containment  isolation  valve  leak  rate 
test  for  RHR  valves,  AC-732.  AC-741. 
AC-MOV-743.  AC-MOV-744,  and  AC- 
MOV-1870.  Testing  die  RHR 
contaiiunent  isolation  valves  while  Ta»s 
is  above  200  'F  and  below  350  "F  is 
considered  to  be  a  more  practical  time 
to  test  the  valves  because,  in  tliis 
configuration,  the  reactor  coolant 
pumps  and  steam  generators  can  be 
used  to  remove  decay  heat 
Additionally,  the  revised  testing 
procedure  required  to  test  the  RHR 
containment  isolation  valves  with  Tavg 
above  200  "F  and  below  350  °F  can  be 
performed  in  accordance  with  the 
current  Technical  Specifications. 
Therefore,  the  probability  of  a 
previously  evaluated  accident  is  not 
significantly  increased.  The 
consequences  of  a  previously  evaluated 
accident  would  not  be  significantly 
increased  because  each  of  the  three  RHR 
lines  associated  with  valves  AC-732, 
AC-741.  AC-MOV-743,  AG-MOV-744, 
and  AC-MOV-1870  has  redundant 
isolation  barriers  and  is  supplied  by  the 
IVSWS  (isolation  valve  seal  water 
system]  which  would  minimize  any 
leakage  past  the  isolation  barriers. 
Further,  due  to  the  periodic  surveillance 
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that  «oiuia8  that  leakage  from  RHR 
oompoiiMita  located  outside 
containment  does  not  exceed  two 
-  BaUonsperhour,  even  if  significant 
leakage  past  the  RHR  containment 
iaolatioa  valves  occuned.  this  would 
not  significantly  aSsct  i^-site 
exposuies. 

2.  Does  the  proposed  license 
amendment  create  the  possibility  of  a 
new  at  different  kind  of  accident  from 
any  accident  previoiisly  evaluated? 

Response:  The  proposed  license 
amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  change  does 
not  introduce  new  accident  initiators  or 
failure  mechanisms  since  the  change 
does  not  alter  the  physical 
characteristics  of  any  plant  system  or 
component.  The  change  is  limited  to  a 
one-time  extension  to  the  leak  rate  test 
interval  for  RHR  valves  AC-732,  AC- 
741,  AC-MOV-743,  AC-MOV-744,  and 
AG-MOV-1870. 

3.  Does  the  proposed  amendment 
involve  a  significant  reduction  in  a 
margin  of  safety? 

Response:  The  proposed  amendment 
does  not  involve  a  significant  reduction 
in  a  margin  ef  safety.  Testing  the  RHR 
containment  isolation  valves  while  T„g 
is  above  200  "F  and  below  350  "F  is 
considered  to  be  a  more  practical  time 
to  test  the  valves  because,  in  this 
configuration,  the  reactor  coolant 
pumps  and  steam  generators  can  be 
used  to  remove  decay  heat. 
Additionally,  the  revised  testing 
procedure  required  to  test  the  RHR 
containment  isolation  valves  with  T„g 
above  200  "F  and  below  350  "F  can  be 
performed  in  accordance  with  the 
current  Technical  Specifications. 
Therefore,  there  is  not  a  significant 
reduction  in  a  margin  of  safety.  With 
respect  to  containment  integrity,  there  is 
not  a  significant  reduction  in  a  margin 
of  safety  because  each  of  the  three  RHR 
lines  associated  with  valves  AC-732, 
AC-741,  AC-MOV-743,  and  AC-MOV- 
744,  and  AC-MOV-1870  has  redundant 
isolation  barriers  and  is  supplied  by  the 
rVSVVS  which  would  minimize  any 
leakage  past  the  isolation  barriers.  The 
most  recent  test  results  associated  with 
valves  AC-732.  AC-741.  AC-MOV-743, 
AC-MOV-744.  and  AC-MOV-1870 
show  that  the  leak  rates  of  the  valves 
were  well  within  the  acceptance  criteria 
of  the  tests.  Further,  due  to  the  periodic 
surveillance  that  ensures  that  leakage 
from  RHR  components  located  outside 
containment  does  not  exceed  two 
gallons  per  hour,  even  if  significant 
leakage  past  the  RHR  containment 
isolation  valves  occurred,  this  would 
significantly  affect  off-site  exposures. 


The  NRC  staff  has  reviewed  die 
Ucensee's  analy  ds  and.  based  on  this 
review,  it  appea  ts  that  the  three  "- 
standards  of  10  7R  50.92(c)  are 
satisfied.  There:  ore.  the  NRC  staff 
proposes  to  deti  rmine  that  the       * 
amendment  request  involves  no 
sigruficant  hazuds  consideration. 

The  Commission  is  seeking  public 
comments  cm  this  proposed 
determination.  Any  comments  received 
within  30  days  iher  the  date  of 
publication  of  this  notice  will  be 
considered  in  mbking  any  final 
determination,  j 

Normally,  theCommission  will  not 
issue  the  amendments  until  the 
expiration  of  th^  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notic  i  period  such  that 
failure  to  act  in  1 1  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  thei  facilities,  the 
Commission  ma  r  issue  the  license 
amendments  bel  are  the  expiration  of  the 
30-day  notice  p«  nod,  provided  that  its 
final  determinat  on  is  that  the 
amendments  ia.\  olve  no  significant 
hazards  considei  ation.  The  final 
determination  w  .11  consider  all  pubUc 
and  State  comm(  nts  received.  Should 
the  Commission  take  this  action,  it  will 
pubUsh  in  the  ¥^  deral  Register  a  notice 
of  issuance  and ;  irovide  for  opportimity 
for  a  hearing  aftc  r  issuance.  The 
Commission  exp  acts  that  the  need  to 
take  this  action  i  all  occur  very 
infrequently. 

Written  comm  mts  may  be  submitted 
by  mail  to  the  Ri  les  Review  and 
Directives  Branc  i.  Division  of  Freedom 
of  Information  ai  id  Publications 
Services,  Office  <  f  Administration,  U.S. 
Nuclear  Regulate  ry  Commission, 
Washington,  DC  J0555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  RegMer  notice.  Written 
comments  may  a|so  be  delivered  to 
Room  6022,  Two  White  Flint  North, 
11545  Rockville|>ike,  Rockville, 
Maryland,  bom  3 :30  a.m.  to  4:15  p.m. 
Federal  workday  t.  Copies  of  written 
comments  receiv  sd  may  be  examined  at 
the  NRC  Public  E  ocument  Room,  the 
Gelman  Building  2130  L  Street.  NW., 
Washineton,  DC ;  10555. 

The  filing  of  re  juests  for  hearing  and 
petitions  for  leavi  i  to  intervene  is 
discussed  below. 

By  January  12,  1995,  the  Ucensee  may 
file  a  request  for  (  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  of^rating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  partici^te  as  a  party  in  the 
proceeding  must  jile  a  vnitten  request 
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for  a  hearing  and 


i  petition  for  leave  to 


intervene.  Requet  ts  fw  a  hearing  and  a 


petition  tor  leave  to  intervene  shall  be 
nled  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
pomestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  nxmi  located  at  the 
White  Plains  Public  Library,  100 
Maitine  Avenue,  White  Plains,  New 
York  10601.  ff  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  vdll  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 

petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 


and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
soiuces  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
•■  petitioner  intends  to  rely  to  estabUsh 
those  lacts  or  expert  opinion.  The 
petitioner  must  provide  sufficient 
information  to  show  that  a  genuine 
dispute  exists  with  the  applicant  on  a 
material  issue  of  law  or  fact 
Contentions  shall  be  limited  to  matters 
within  the  scope  of  the  amendment 
under  consideration.  The  contention 
must  be  one  which,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requiremoits  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fidly  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no. 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  EX:  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Michael  J.  Case: 


petitioner's  name  and  telephone 
niunber.  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mr.  Charles  M.  Pratt,  10 
Columbus  Circle,  New  York,  New  York 
10019.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licen^^ 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(lKiHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  8, 1994, 
which  is  available  for  pubUc  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  the  White  Plains  Pubfic 
Library,  100  Martina  Avenue,  White 
Plains,  New  York  10601. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  December  1994. 

For  the  Nuclear  Regulatory  Commission. 
Donald  S.  Brinkman. 
Acting  Director,  Project  Directorate  l-l. 
Division  of  Reactor  Projects— l/Il.  Office  of 
Nuclear  Reaptor  Regulation . 

[PR  Doc.  94-30673  Filed  12-13-94;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-35054;  File  No.  SR-44ASD- 
94-70) 

Self-Regulatory  Organizations;  Notice 
of  niing  of  Proposed  Rule  Change  by 
The  Nationai  Association  of  Securities 
Dealers,  Inc.  Relating  to  Consolidation 
of  the  Level  1  and  Last  Sale 
Information  Services  and  Subscriber 
Fees 

Decemlier  6. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  E)ecember  1. 1994 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 


have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regolatory  Organization's 
Statement  of  the  Tenna  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  Section  19(b)(1)  of  the  Act 
and  Rule  19b-4  thereunder,  the 
following  is  the  fiill  text  of  a  proposed 
rule  change  that  will  effiectuate  a 
consoUdation  of  the  Nasdaq  Level  1  and 
Last  Sale  Information  services  and  of  the 
corresponding  subscriber  charges.  The 
proposed  language  would  modify 
SecUons  A(l)  and  (5)  of  Part  Vm  of 
Schedule  D  to  the  NASD  By-Lavirs.  (New 
language  is  italicized  and  deletions  are 
bracketed.) 

PARTVra 

SCHEDULE  OF  NASD  CHARGES  FOR 
SERVICES  AND  EQUIPMENT 

A.  System  Services 

1.  Level  1  Service 

The  charge  to  be  paid  by  the 
subscriber  for  each  terminal  receiving 
NASDAQ  Level  1  Service  is  ($9.25]  $19 
per  month.  This  Service  includes  the 
following  data:  (i)  inside  bid/ask 
quotations  calculated  for  seciuities 
[quoted  in]  listed  on  [t]7he  Nasdaq 
Stock  Market  [Nasdaq  System]  and 
securities  quoted  in  the  OTC  Bulletin 
Board  ("OTCBB")  service;  [and]  (ii)  the 
individual  quotations  or  indications  of 
interest  of  broker-dealers  utiUzing  the 
OTCBB  service;  and  (Hi)  last  sale 
information  on  securities  classified  as 
designated  securities  in  Schedule  D  to 
the  NASD  By-Laws.  Parts  X.  XI.  and  Xin 
and  securities  classified  as  over-the- 
counter  equity  securities  in  Part  Xn  of 
Schedule  D. 


5.  Rescinded  and  reserved  for  future 
use. 

[Last  Sale  Information 
a.  The  charge  to  be  paid  by  the 
subscriber  for  each  terminal  receiving 
Last  Sale  Information  through  a  vendor 
shall  be  determined  by  the  total  number 
of  seciuities  classified  by  the 
Corporation  (i)  as  designated  securities 
imder  Part  X  and  XI  and  (ii)  those 
classified  as  OTC  Equity  Securities 
imder  Part  XIl  of  Schedule  D  to  the 
NASD  By-Laws.  The  following  schedule 
of  charges  shall  apply  to  the  receipt  of 
last  sale  information  for  such  securities. 
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b.  The  rate  tat  each  month  shall  be 
deteimined  by  the  total  ntunber  of 
designated  securities  and  OTC  Equity 
Securities  at  the  start  of  businesa  on  the 
first  day  of  that  month.) 

n.  Salf-Regalalsry  OigaBiaatioa'a 
Statamant  of  the  Pvpeas  o^  and 
SUtutaty  Baaia  far.  the  Piopuaud  Rule 


bi  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  leoeivMi  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  oTsudi 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  change  is  to 
establish  a  single  service  offering 
comprised  of  the  existing  Nasdaq  Level 
1  ("Level  1")  quotation  and  Last  Sale 
Information  ("Last  Sale")  services.  The 
monthly  charge  to  be  levied  for  the 
consolidated  service  will  be  $19/ 
terminal,  the  sum  of  the  monthly 
charges  currently  assessed  for  receipt  of 
the  Last  Sale  and  Level  1  services  on  an 
authorized  terminal  device.  Hence,  this 
rule  proposal  does  not  entail  an  increase 
in  the  subscriber  charges  for  the 
individual  constituent  services; 
however,  its  implementation  will  result 
in  higher  fees  for  some  Level  1 
subscribers  who  do  not  currently  pay  for 
receipt  of  last  sale  data. 

The  two  services  covered  by  this 
proposal  are  distributed  by  commercial 
vendors  of  market  data  pursuant  to 
contracts  with  The  Nasdaq  Stock 
Market,  hic.  ("NSKfl").  a  whoUy-owned 
subsidiary  of  the  NASD.'  Vendors 
distribute  the  data  via  their  respective 
networks  to  the  end  users  who  pay  the 
estabbshed  charge  levied  by  NSMI  for 
receipt  of  the  quotaticm  and  transaction 
information,  llie  existence  of  separate 
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I  traoas  to  the  evohition 
tock  Market  ("Nasdaq"), 
[m  in  1971,  Nasdaq 
ion  infcnmation  on  a 
>r  vendor  distribution. 
>D  implemented  rules 
films  to  report 
tiona  in  the  top  tier  of 
rithin  90  seomds  of 
this  reporting  regime 
Nasdaq  SmallCap 
nvertible  debt  issues, 
.     ,  ,   traded  exclusively 

over-the-counter  ("OTC").  In  1991,  the 
universe  of  quotation  data  available  to 
Level  1  subscrinBrs  was  expanded  to 
include  real-tinv  quotations  entered  by 
OTC  market  malLers  utilizing  the 
OTCBB  service.  The  instant  proposal 
would  combine  the  real-time  quotation 
and  transaction  data  for  Nasdaq  and 
OTC  issues,  respectively,  into  a  single 
service  distribulBd  by  vend(»s  for  which 
their  subscriber^  will  pay  a  single 
m^thly  charge  jof  $19/terminal. 

its  that  this  proposal 
kefits  to  vendors  as  well 
Hrst,  it  will  simplify 
i  by  eliminating  the 
|iy  identify  and  track 
iving  one  m  the 
Ice.  This  should 
minimize  the  pojtential  for  billing 
disputes  betwee  i  vendors  and  their 
customers,  and  i  implify  the  process  by 
which  vendors  t  uthorize  (or 
deauthorize)  sul  scriber  devices  for 
receipt  of  real-ti  ne  quotation  and 
transaction  infoi  mation  on  Nasdaq  and 
OTC  issues,  Seo  md,  it  will  increase 
market  transpan  ncy  by  ensuring  that  all 
subscribers  to  N  >MI's  comprehensive 
quotation  data  (i  e.,  the  quotations  on 
Nasdaq  and  OT(  SB  issues  that  Level  1 
subscribers  cum  rntly  receive)  will 
receive  trade-by  trade  information  for 
the  same  univer  e  of  quoted  securities. 
Thus,  the  vendo  -s*  customers  will 
automatically  hi  ve  access  to  more 
expansive  data  t  lat  can  be  used  to  gauge 
market  trends  ai  d  facilitate  investment 
decisions.  And  t  lird,  implementation  of 
this  proposal  wi  1  materially  advance 
NSMI's  efforts  t(  simplify  and  update  its 
fee  structure,  wi  h  a  view  toward 
reducing  the  adihinistrative  burdens 
and  costs  incurred  by  vendors  that 
distribute  quotal  on  and  transaction 
data  from  the  Na  sdaq  and  OTC  markets, 
respectively.2  In  this  regard,  the  NASD 
notes  that  the  SI  C  previously  approved 
a  similar  initiati^  e  that  linked  the 


The  NASD 
will  produce  1 
as  their  ciistomc 
the  billing  \_ 
need  to  separat 
those  terminals  i 
other  covered: 


■  NSM  opttatM  and  guimaiiia  tbt  tKilitiM  that 
coyMt  «Mi  wlidMa  Mfte  dMa  priorto 
broMkuting  the  cUu  to  vmdon  for  ndUtribution. 


UMI 


'Tb*  action  piopM  »d  in  thU  Cling  U  on*  of  • 
numbar  of  step*  contf  mplatad  in  tha  procata  of 
raaponding  to  vendoi  and  subscriber  concama 
laspacting  tba  admini  stration  of  infonnatkia 
di^y.  tttiliation  ai  d  antitlainant 


subecriptian  of  quotation  and 
transaction  data  services  far  New  Yoric 
Stock  Exchange  ("NYSE")  listed  issues 
and  establishwl  unified  subscribe  fees. 
This  was  accomplished  by  certain 
amendments  to  the  Ccmaolidated  Tape 
and  Const^dated  Quotation  Plans.^ 

The  NASD  and  NSMI  beUeve  that  that 
proposed  rule  change  is  ctmsistent  with 
the  requirements  of  Section  15A(b)(5)  of 
the  Act.  Section  15A(bH5)  spedfies  that 
the  rules  of  a  national  securities 
assodaticm  shall  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  members, 
issuers  and  other  persons  using  any 
fedlity  or  syston  that  the  association 
operates  or  controls.  The  proposed 
change  in  fee  structure  efiiscts  the 
consolidation  of  two  existing  services 
into  a  single  service,  priced  at  die 
current  levels  of  the  constituent 
services.  As  such,  the  proposal  does  not 
constitute  a  fee  increase  for  those 
subscribers  receiving  the  most 
comprehensive  service.  Howevn,  its 
implementation  will  require  that  Level 
1  subscribers  who  had  not  previously 
received  last  sale  data  .also  pay  for 
receipt  of  complete  last  sale  data.  In 
terms  of  the  imiverse  of  Level  1 
terminals  cimentiy  supported,  this       > 
segment  accounts  for  alx>ut  6.5%  of  the 
terminal  population.  It  should  be  noted 
that  this  percentage  has  been  declining 
in  recent  years,  apparently  reflecting  the 
enhanced  value  of  last  sale  data  that 
now  includes  all  Nasdaq-listed 
securities  and  thousands  of  OTC  equity 
securities.  The  NASD  believes  that  the 
additional  cost  of  $9.75  that  some 
subscribers  will  incur  will  be  partially 
ofbet  by  the  administrative  savings.'*  In 

i>aiticidar,  large  subsaibers  will  no 
onget  have  to  verify  the  accuracy  of 
billings  by  tracking  terminals  that 
receive  only  one  of  the  covered  services. 
Administrative  savings  should  also 
accrue  to  vendors  with  large 
populaticms  of  subscribers  receiving 
Nasdaq  market  data.  Moreover,  the 
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»  See  Ralaaaa  No.  34-24130  (Fafaniaiy  20. 1987^ 
52  FR  6413  (March  3. 1987).  Wbila  tha  NYSE 
initiative  resulted  in  decreased  payments  for  a 
majority  of  subscriber*  with  one  <^iay  device,  the 
Commiaalon  noted  that  some  subscribars  with  one 
display  device  woald  pay  increased  charge*  and 
that  ceruin  imdlar  firms  that  had  currently 
received  transaction  information  only  would 
experience  e  fse  incraeaa.  The  Commission,  in  ito 
approval  order  encouraged  tha  CTA  and  odPlan 
participants  to  monitor  tha  oparatioa  of  iu  itvised 
structure  to  determine  if  relief  for  «mall«r  firms  is 
practicebie. /d. 

*To  the  extent  that  some  small  vohune 
subscribers  10  the  cnrrant  Level  1  service  do  not 
wish  to  racaiva  the  conaoHdatad  sarvioa  th^  may 
sufaacraM  to  a  vendor  sarvioa  ofiirii^  the  same 
categories  of  infonnetion  on  a  delayed  basis.  NSMI 
iropoee*  no  snbeeriber  chaife  for  delayed  raarfcat 


instant  proposal  will  effect  a 
simplification  in  the  fee  structure 
applicable  to  receipt  of  two  major  data 
services  supported  by  NSMI. 

The  NASD  and  NSMI  also  believe  tiiat 
this  proposal  is  consistent  with  certain 
national  market  system  objectives 
expressed  by  Congress  in  adopting 
Section  l'lA{a)(l)  of  the  Act  in  1975. 
Specifically,  the  Congress  found  that  the 
efficiency  of  the  nation's  seciuities 
markets  would  be  advanced  by  the 
broad  dissemination  of  reliable 
quotation  and  transaction  information  to 
brokers,  dealers,  and  investors.  In  other 
words,  the  Congress  sought  to  increase 
market  transparency  by  fostering 
opportunities  for  electronic  delivery  of 
ciuront  market  data  to  the 
constituencies  served  by  the  various 
securities  markets.  The  NASD  submits 
that  its  proposal  is  consistent  with 
Section  llA(a)(l)  because  it  will 
optimize  the  distribution  of  reai-time 
quotation  and  transaction  data  from  the 
Nasdaq  and  OTC  markets  to  market 
professionals  handling  customer  orders. 
As  a  resuh,  registered  representatives 
using  desk-top  terminals  to  supply 
current  market  data  on  Nasdaq  or  OTC 
equities,  will  automatically  be  able  to 
furnish  their  customers  with  insider 
bids/offers  as  well  as  last  sale  prices  for 
these  securities.  Hence,  consoUdation  of 
the  Level  1  and  Last  Sale  services 
translates  to  expanded  access  to  market 
data  for  retail  investors  who  depend  on 
their  brokers  for  current  market 
information  Finally,  the  NASD  notes 
that  the  Commission  previously 
approved  amendments  to  the 
Consoiiaaied  Tape  and  Consolidated 
Quotation  Plans  that  efiiected  a  bundling 
of  quotation  and  last  sale  data  services 
(and  the  estabUshment  of  unified 
subscriber  fees)  respecting  NYSE-listed 
securities  covered  by  these  national 
market  system  plans.  Based  on  these 
factors,  the  NASD  reiterates  its  belief 
that  the  instant  proposal  is  fully 
consistent  with  the  data  distribution 
objectives  contained  in  Section 
llA(a)(l)ofUieAct. 

B  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  rule 
change  will  not  result  in  any  biu-den  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  NASD  did  not  solicit  or  receive 
written  comments  on  this  rule  proposal. 


m.  Date  of  Effiectivenesa  of  the 
PitqxMed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
oiganization  consents,  the  Commission 
will:  (A)  by  order  approve  such 
proposed  rule  change,  or;  (B)  institute 
proceeding  to  determine  whether  the 
proposed  rule  change  should  be 
disapproved. 

IV  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  3, 1995. 

For  ihe  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  * 

Margaret  H.  McFarland, 

Deputy  Secretary 

IFR  Doc.  94-30517  Filed  12-12-94;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
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recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  In  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  January  12, 19*95.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the   - 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other  ' 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT. 
Agency  Clearance  Officer:  Cleo 

Verbillis,  Small  Business 

Administration,  409  3rd  Street,  S.W., 

5th  Floor,  Washington,  D.C.  20416, 

Telephone:  (202)  205-6629 
OMB  Reviewer:  Donald  Arbuckle,  Office 

of  Information  and  Regulatory  Affairs, 

Office  of  Management  and  Budget, 

New  Executive  Office  Building, 

Washington.  D.C.  20503 
Title:  SBIC  Financial  Reports 
Form  No.:  SBA  Forms  461.1,  468.2, 

468.3,  468.4 
Frequency:  Annual 
Description  of  Respondents:  Small 
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DEPARTMENT  OF  STATE 
[Public  Notice  2137] 

United  States  International 
Telecommunications  Advisory 
Committee  (ITAC);  Postponement  of 
Meeting  and  Notice  of  New  Date  and 
Place 

The  Department  of  State  annoimces 
that  the  Uhited  States  International 
Telecommunications  Advisory 
Committee  (ITAC),  previously  planned 
to  be  held  December  14, 1994. 
(published  in  Federal  Register  Volume 
59,  No.  228,  Pg.  61021)  will  now  be  held 
January  5, 1995,  in  Room  1107, 10:00 
a.m.  to  1:00  p.m.  at  the  Department  of 
State.  2201  "C"  Street,  N.W., 
Washington,  D.C.  This  meeting  is  being 
postponed  because  of  the  absence  of  key 
officials  at  international  meetings 
during  December. 

As  previously  aimounced,  the  agenda 
of  this  first  formal  meeting  of  the  frill 


ITACcoaiinittoe  includes:  (1) 
piaaentation  and  discussion  of  the  ITAC 
structure,  working  methods,  and 
priorities;  (2)  a  review  of  the  ITU 
Plenipotentiary  Conference  held 
recently  in  Kyoto,  to  identify  follow-on 
tasks;  (3)  status  report  on  preparations 
for  the  1998  Plenipotentiary,  to  be 
hoste^  by  the  United  States;  and  (4)  the 
establishment  of  ad  hoc  groups  to  deel 
with  specific  areas  of  interest  (such  as. 
to  provide  advice  on  participation  in 
OECD.  APEC  and  OTEL). 

Members  of  the  general  public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair  and  seating  availability.  In 
this  regard,  «itry  to  the  building  is 
controlled.  All  perscms  planning  to 
attend  should  advise  the  Department  by 
leaving  a  message  cm  202-647-0201.  no 
later  than  two  days  before  the  meeting. 
Enter  through  the  main  lobby  on  C 
Street.  A  picture  ID  will  be  required  for 
admittance. 

Dated:  December  8. 1994. 
Richard  E.  SfanuB, 
IT  A  C  Execu  five  Secretary. 
IFR  Doc.  94-30624  Filed  12-12-94;  8:45  am] 
aauNo  COM  4n».w^ 


TENNESSEE  VALLEY  AUTHORITY 

Land  B«tiMMi  Th«  LakM  Natural 
RMoureas  Managamant  nan,  Lyon 
and  Trigg  Countiaa,  Kantucky  and 
Stawart  County,  Tannaaaaa;  Racord  of 
Daciaion 

AOSICV:  Tennessee  Valley  Authority. 
ACTION:  Issuance  of  Record  of  Dedsim. 


SUIMfURY:  This  notice  is  provided  in 
accordance  with  the  National 
Environmental  Policy  Act  and  §  5.4.9  of 
TVA's  implementing  procedures,  48  FR 
19264  (1983).  TVA  has  decided  to  adopt 
the  modined  preferred  alternative 
(Alternative  E)  identified  in  its  "Final 
Environmental  Impact  Statement  (EIS) 
on  the  Nattiral  Resources  Nffanagement 
Plan  (NRMP)  at  Land  Between  The 
Lakes  (LBL)."  The  Final  EIS  was  made 
available  to  the  public  on  October  17, 
1994.  Under  Alternative  E  (modified), 
natural  resource  management  will  be 
used  to  enhance  recreation  and 
environmental  educatitm,  with 
onphasis  on  scenic  beauty,  sightseeing, 
wildlife  viewing,  and  a  more  natural 
appearance  of  the  forest.  Multiple  use  of 
resources  will  be  allowed,  including 
hunting,  fishing  and  timber  harvesting. 
The  final  NRMP  also  identifies 
measures  to  integrate  LBL's  designation 
as  a  United  Nations  Man  and  the 
Biosphere  Reserve  into  resource 
planning  and  management. 


Environmental 
Environmental 
Valley  Authorii 
Drive,  WT8C. 
37902-1499;  tel 
SUPPLEMENTARY 
170,000-acretrai 
western  Kentu 
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FOR  FURTHER  MP  MMATION  CONTACT:  Dak 

y.  Wilhehn,  Mai  lager.  National 
'  pUcyAct, 

lanagement.  Tennessee 
400  West  Summit  Hill 
oxville,  Tennessee 
[phone  (615)  632-6693. 
iTIONiLBLisa 
of  federal  land  in 
„  and  Tennessee.  It  is 
located  between  iCentucky  Reservoir 
and  Lake  Barklej.  The  area  was 
established  in  IS  63.  TVA  manages  LBL 
to  promote  recra  ttion  and 
environmental » lucation.  Management 
of  the  area's  natu  ral  resources  is  a  very 
important  elem^^t  in  the  fulfillment  of 
these  goals.  Natural  resources  which  are 
managed  include  forests,  open  lands 
(e.g.,  agricultiiral  fields,  wildlife 
openings),  wildlife,  and  water. 

TVA  first  developed  an  NRMP  in 
1 964  and  subsequently  revised  it  several 
times.  The  NRMf  was  last  revised  in 
1985.  Since  theni  a  number  of  new 
resoiut»  management  issues  have  arisrat 
and  there  have  been  changes  in  public 
desires  for  resouace  management.  In 
addition,  LBL  was  designated  an 
international  biosphere  reserve  by  the 
United  Nations  i^  1991.  The  UN's 
biosphere  reserve  program  identifies 
examples  of  the  world's  major  managed 
and  preserved  ecosystems  and 
emphasizes  resoivce  conservation  and 
research  at  those  \ueas.  LBL  was 
designated  a  UN  |>iosphere  reserve  "to 
demonstration  of 
,ds,  managed  lands, 
ist." 

iblic's  views  on  new 
id  possible  changes  to' 
)lan,  TVA  decided  to 
:oncert  with  its 
lossible  revisions  to 
ing  scoping,  TVA 
Sand  NRMP  on 
November  10. 19«.  A  public  hearing 
was  held  on  December  14, 1993,  and  a 
60-day  period  wa$  provided  for  receipt 
of  written  commetats.  TVA  received 
approximately  2.1  00  letters  and  64 
statements  were  e  lade  at  the  public 
hearing.  After  con  sidering  all 
comments,  TVA  i^vised  the  EIS 
appropriately.  Thi  Final  EIS  was 
distriiiuted  to  con  menting  agencies  and 
the  public  on  Oct(  iber  17, 1994. 

Alternatives  Cona  dered 

In  light  of  LBL'i  broad  goals,  a 
number  of  manage  ment  philosophies 
and  plams  could  bfe  implemented. 
Consequently,  TVA  purposefiilly 
formulated  alternatives  for  the  EIS  that 
captured  a  reasonable  range  of 
appropriate  management  approaches. 
Certain  of  the  alternatives  were  then 
modified,  first  in  dssponse  to  comments 


provide  a  resea 
how  preserved 
and  man  can  coei 

To  obtain  the 
resource  issues  i 
the  management  i 
prepare  an  EIS  in]i 
consideration  of[ 
the  NRMP.  FoIloT( 
released  a  draft  EJ 


received  during  the  scoping  stage  and 
then  in  resp<mse  to  comments  received 
on  the  draft  EIS.  As  presented  in  the 
Final  EIS,  the  alternatives  evaluated  and 
considered  included: 

Ahemath/e  A:  No  Action 

Under  Alternative  A,  there  would  be 
no  change  in  the  basic  management 
guidance  provided  by  the  1985  Natural 
Resources  Management  Plan.  Since 
1985,  there  have  been  several 
modifications  in  management  practices 
used  at  LBL  as  knowledge  has  improved 
and  new  management  techniques  were 
developed.  These  modifications  will  be 
formally  incoiporated  into  a  revised 
NRMP.  Aside  from  these  modifications, 
choosing  Alternative  A  would 
essentially  mean  taking  no  action 
because  it  represents  current 
management  objectives  and  guidelines 
for  LBL's  natural  resources.  The  basic 
management  approach  for  forest 
resources  would  continue  commercial 
forest  management  (the  removal  and 
sale  of  merchantable  timber)  by  even- 
aged  management,  including 
shelterwood  and  clearcut  harvests. 
However,  harvest  levels  would  be 
substantially  lower  than  annual  g^tiwth, 
with  a  rotation  age  for  hardwoods  of  276 
years.  Approximately  13,150  acres 
would  be  designated  as  biosphere 
reserve  core  area.  TVA  would  protect 
water  resources  throu^  use  of 
silvicultural  and  agricultural  best 
management  practices  (BMPs),  would 
manipulate  water  levels  on  selected 
interior  ponds,  and  would  construct 
artificial  weUands  to  benefit  shorebirds 
and  waterfowl. 

Alternative  B:  Emphasis  on  Wildlife 
Management  for  Game  Species 

Even-aged  forest  management 
practices  would  continue  to  be  used, 
including  shelterwood  and  clearcut 
harvests  but  the  volume  of  trees  cut 
would  be  increased.  Increasing  even- 
aged  practices  would  retard  shade- 
tolerant  hardwood  encroachment  into 
LBL's  forests  and  maintain  a  higher 
proportion  of  oak-hickory  forest  t)rpes. 
Oak-hickory  forests  produce  more  mast 
(seeds  and  nuts  such  as  acorns  and 
hickory  nuts)  than  other  forest  types. 
Increasing  even-aged  practices  also 
would  increase  the  amount  of  young 
plant  groivth  and  edge  communities. 
Both  changes  would  benefit  wildlife, 
especially  game  species,  and  associated 
recreational  activities  such  as  hunting 
and  wildlife  viewing.  Timber  harvest 
levels  would  still  be  less  than  annual 
growth  (less  wood  volxune  would  be 
removed  than  grows  each  year). 
However,  the  rotation  age  for 
hardwoods  would  decrease  tr> 
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approximately  100  years.  Biosphere 
reserve  core  areas  would  total  20,650 
acres.  Water  resoiu-ce  and  wetland 
management  would  be  the  same  as  in 
Alternative  A. 

Alternative  C.  No  Active  Natural 
Resource  Management 

Under  Alternative  C,  commercial 
forest  management  would  not  be 
practiced,  and  natural  succession  would 
be  allowed  to  convert  approximately  40 
to  50  percent  of  the  forest  to  shade- 
tolerant  hardwoods  such  as  maple  and 
beech.  In  addition,  open  land 
management  for  the  purposes  of  creating 
wildlife  habitat  would  cease,  and 
hunting  and  other  consumptive 
recreation  would  not  be  allowed.  The 
biosphere  reserve  core  area  would  total 
161,500  acres,  essentially  all  of  LBL 
except  those  areas  devoted  to  the 
interior  highway  system  and  facilities. 
Water  level  manipulation  on  interior 
ponds  would  benefit  waterfowl  and 
shorebirds,  but  no  artificial  wetlands 
would  be  constructed. 

Alternative  D:  No  Active  Forest 
Management.  Hunting  Allowed 

Under  Alternative  D,  commercial 
forest  management  would  cease  as  in 
Alternative  C.  However,  open  land 
management  would  continue  as  in  the 
past,  and  hunting  would  be  allowed. 
Biosphere  reserve  core  area  would  total 
151,050  acres.  Water  and  wetland 
management  would  be  the  same  as 
under  Altmiative  A. 

Ahemative  E  (modified):  Combination 
of  Even-Aged  and  Uneven-Aged  Forest 
Management  With  E)q)ansion  of 
Biosphere  Reserve  Core  Area 

Under  Alternative  E,  even-aged  forest 
management  would  be  used  on  moist, 
lower  slopes  and  bottomland  habiuts 
where  conversion  to  shade- tolerant 
species  through  natural  succession  is 
most  likely.  Uneven-aged  forest 
management  practices  would  be  used  on 
upper  slopes  and  ridges  where 
conversion  is  less  likely  to  occur  The 
goal  of  both  management  systems  would 
"be  to  maintain  a  high  proportion  of 
healthy,  vigorous  oak-hickory  forest 
stands.  For  aesthetic  reasons,  clearcuts 
would  not  be  used.  To  further  reduce 
aesthetic  impacts,  final  shelterwood 
harvests  would  be  deferred  for  20  to  40 
years  following  the  initial  harvest  The 
rotation  age  for  forests  under  even-aged 
management  would  be  150  years.  Group 
selef  tion  harvests  under  the  uneven- 
aged  system  would  be  limited  to  about 
one  acre  or  less  in  size.  Although  set 
rotations  would  not  apply  to  uneven- 
aged  management,  hardwood  trees 
would  be  allowed  to  reach  an  age  of  150 


to  200  years.  Open  land  management 
would  continue  as  in  the  past;  however, 
any  open  lands  within  biosphere  reserve 
core  areas  would  be  allowed  to  revert  to 
forest.  Biosphere  reserve  core  areas 
would  be  increased  to  a  total  of  42,500 
acres.  Water  level  and  wetland 
management  would  be  the  same  as 
imder  Alternative  A. 


Prefierred  Alternative 

The  Final  EIS  identified  Alternative  E 
as  TVA's  preferred  alternative.  In  TVA's 
opinion.  Alternative  E  represents  an 
environmentally  balanced  approach 
which  best  provides  for  the  recreational 
and  educational  goals  of  LBL.  This 
approach  is  largely  consistent  with  and 
builds  upon  the  management  aoproach 
currently  in  use  at  LBL  (Alternative  A). 
It  provides  for  increased  outdoor 
recreation  and  environmental  education 
opportunities  but  does  so  in  the  context 
of  ecologically  sound  natural  resource 
management. 

Under  Alternative  E,  active  forest  and 
wildlife  management  would  occur  at 
reduced  level's  compared  to  the  no 
action  alternative  (Alternative  A). 
However,  the  forest  should  have  a  more 
natural  appearance  compared  to 
alternatives  A  and  B— a  difierence 
which  TVA's  analyses  indicate  is 
preferred  by  the  general  public.  A  larger 
biosphere  reserve  core  area  would 
enhance  conditions  for  those  species 
which  benefit  fi-om  unfragmented  forest 
blocks  and  closed  canopies.  This  would 
include  forest  interior  neotropical 
migratory  birds  which  are  of  current 
concern.  There  are  a  number  of  other 
attributes  that  make  Alternative  E 
preferable: 

■  Scenic  beauty  would  be 
emphasized — timber  harvesting 
methods  would  be  employed  that 
decrease  the  visual  impact  of  tree 
removal.  Areas  along  roadways  and 
adjacent  to  facilities  would  be  planted 
to  native  prairie  grasses,  native 
wildflowers  and  native  flowering  trees 
and  shrubs: 

■  Timber  harvesting  would  continue 
but  at  a  level  of  5.3  million  board  feet 
annually,  a  20  percent  decrease  from 
prior  levels  of  6.6  million  board  feet; 

■  Wildlife  management  activities 
would  continue  to  support  hunting  and 
wildlife  viewing  activities; 

■  The  combination  of  forest 
management  activities  used,  in 
conjunction  with  a  large  biosphere 
reserve  area,  would  eiJiance  site-level, 
landscape-level,  and  regional  biological 
diversity; 

■  Hiking,  horseback  riding,  and 
bicycle  riding  experiences  would  be 
enhanced;  and 


■  A  slight  increase  in  tourism 
spending  would  be  expected,  while  the 
loss  of  timber-related  jobs  would  be 
minimized. 

As  finally  formulated.  Alternative  E 
reflects  modifications  which  were  made 
to  it  in  response  to  p«bhc  comments  on 
the  Draft  EIS.  Specific  comments  and 
responses  were: 

Comment:  The  biosphere  reserve  core 
acreage  should  be  increased  to  address 
concerns  about  forest  fragmentation, 
habitat  for  forest  interior  neogropical 
migratory  birds,  and  regional  biological 
diversity. 

Response:  The  biosphere  reserve  core 
acreage  was  increased  from  20,650  acres 
to  42,500  acres  (approximately  25 
p«cent  of  LBL). 

Comment:  Silvicultural 
recommendations  (e^.,  timber 
harvesting  methods)  should  be  based  on 
specific  site  conditions;  therefore,  even- 
aged  management  should  not  be 
eliminated  as  a  management  tool. 

Response:  Even-aged  management 
was  added  to  the  alternative  as  an 
^propriate  practice  on  moist  and 
bottomland  sites. 

Comment:  Management  actions 
should  provide  for  improved  forest 
health  and  vigor  (especially  in  light  of 
anticipated  futiue  gypsy  moth 
infestations). 

Response:  Even-aged  and  uneven- 
aged  management  practices  were 
included  with  a  goal  of  maintaining  a 
healthy  and  vigorous  forest. 

Comment:  Aesthetic  resources  should 
continue  to  be  protected  and  improved 
through  resource  management  activities. 
Response:  Silvicultural  practices  such 
as  shelterwood  with  a  delay  in  the  final 
shelterwood  harvest  were  included  as 
an  alternative  to  clearcutting. 

Comment:  The  use  of  pesticides  and 
other  chemicals  should  be  reduced. 

Response:  The  alternative  was 
modified  to  establish  as  a  target  a  25 
percent  reduction  in  the  amount  of 
pesticides  used  at  LBL  by  the  year  2000. 

TVA  received  a  substantial  number  of  ' 
comments  that  supported  the  more 
aggressive  timber  harvesting  activities 
allowed  under  Alternatives  A  and  B. 
TVA  agrees  that  Alternative  A  has  been 
a  successful  management  strategy  in  the 
past  at  LBL,  particularly  in  the  area  of 
enhancing  wildlife  habitat.  As  a  result, 
even-aged  forest  management,  a  critical 
component  of  Alternative  A,  has  been 
included  in  Alternative  E  although  at 
reduced  levels.  Even-aged  forest 
management  will  help  to  meet  the  long- 
term  needs  of  early  successional 
wildlife  species  by  increasing  the 
amount  of  young  plant  growtii.  Even- 
aged  management  is  more  effective  in 
maintaining  the  oak-hickory  forest  of 
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thn  uea.  However,  the  public't 
perception  of  even-egsa  management  is 
genenlly  negative  and  there  is  less 
acceptance  in  this  than  in  the  past, 
particularly  cm  public  lands.  The 
reduced  use  of  even-aged  management 
under  Alternative  E  attempts  to  strike  a 
balance  between  the  ecological  benefits 
of  even-aged  management  and  the 
public's  perceptions. 

TVA  also  agrees  with  commenters 
that  Ahemative  B  would  represent 
sound  resource  management  from  a 
biological  standpoint  However, 
inoeuing  the  level  of  even-aged  timber 
management  would  have  negative  visual 
impacts  and  is  not  desirable  fm  that 
reason.  In  addition,  as  pointed  out  by  a 
niunber  of  commmters,  LBL  offers  the 
opportunity  to  maintain  a  large  block  of 
mature  forest  in  a  region  v^ere  most 
private  forests  are  fragmented  and  other 
tracts  of  public  land  are  small  in  size. 

A  number  of  comments  were  received 
that  supported  an  end  to  commercial 
forest  management  activities  (the 
harvesting  of  commercially-usable 
timber)  on  all  of  LBL  This  would  occur 
under  Alternatives  C  and  D.  As  stated  in 
TVA's  EIS.  Alternative  C  or  D  would  be 
consistent  with  and  help  advance  LBL's 
broad  goals.  However,  over  the  long 
term,  these  alternatives  are  expected  to 
change  40  to  50  percent  of  the  stands  in 
LBL's  forests  from  oak-hickory  to  beech- 
maple.  Oak-hickory  species  are  better 
mast  producers  and  many  wildlife 
species  rely  on  mast  for  food.  In 
addition,  wildlife  species  which  depend 
on  early-successional  vegetative  habitats 
would  be  adversely  impacted  by  the 
change  to  mature,  old-growth  forest. 
There  is  also  likely  to  be  a  decline  in 
overall  visitation  under  Alternatives  C 
and  D  because  of  adverse  effiects  on 
bunting.  Under  Alternative  C,  hunting 
would  be  eliminated.  Under  Alternative 
D.  the  habitats  preferred  by  certain  game 
species  woiild  be  reduced  and  hunting 
opportimities  would  be  adversely 
affected.  The  diversity  of  habitats  and 
associated  recreational  opportunities 
ofliered  by  Alternative  E  better  support 
LBL's  recreational  and  education  goals. 

Environmentally  Preferable  Alternative 

Because  of  LBL's  goals  of  recreation 
and  environmental  education,  none  of 
the  alternatives  would  be 
environmentally  destructive  and  none 
of  the  alternatives  would  likely  result  in 
significant  enviroiunental  impacts. 

There  are  environmental  differences 
among  alternatives.  E)epending  on  the 
alternative,  there  could  be  greater  or 
lesser  impacts  on  certain  resources  and 
certain  species.  For  example. 
Alternative  C  would  eliminate  future 
commercial  timber  harvesting  and  likely 


eventually  result  in  an  old  growth 
forest  This  woul  d  benefit  species  which 
prefer  such  habil  it  such  as  some 
neotropical  birdi .  However,  those  ^ 
neotropical  birdi  which  fevor  early 
successional  veg  itation  would  be 
adversely  imped  sd.  In  contrast. 
Alternative  B.  weich  would  allow  the 
most  timber  harvesting,  would  result  in 
more  early  successional  habitat  and 
benefit  game  spejaes.  such  as  deer,  that 
prefiar  such  habitets. 
Consequently,  depending  on  the 

one  wants  to  enhance 
of  the  alternatives 
,'s  EIS  could  be 
invironmentally 
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habitat  or  sped 
or  foster,  any  o 
evaluated  in  TV. 
characterized  as 
preferable. 


Enviramnflntal  doiisequences  and 
Commitments     i 

In  choosing  Alternative  E,  all  practical 
means  to  avoid  ok  minimize 
environmental  hirm  have  been  adopted. 
Site-specific  envaonmental  reviews  will 
be  conducted  pri  >r  to  implementation  of 
natiual  resource  i  nanagement  actions 
that  could  potent  ally  impact  the 
enviromnent  Ty  lically,  mitigation  will 
be  accomplished  py  avoiding  sensitive 
areas,  changes  in  {intensity  or  method  of 
management,  or  iroviding  off-setting 
resoiuce  enhancment  or  replacement  at 
other  localities.   I 

Common  mitigation  measures  include 
silvicultiuvl  and  agricultural  BMPs  to 
ensiire  that  miniihal  amounts  of  soil  and 
nutrients  enter  any  water  coiuse.  Other 
mitigation  measiares  include 
archaeological  and  historic  surveys,  use 
of  integrated  pesfl  management 
techniques,  and  implementation  of 
visual  quality  zooes.  Wildlife 
management  mit^ation  includes  bat 
management  zon^s  and  eagle  nest 
management  zonis.  To  address  the 
issues  of  fragmemation  and  biological 
diversity,  large  blocks  of  biosphere 
reserve  core  acrei  ge  are  an  integral  part 
of  Alternative  E. 

The  results  of  i  nplementing 
Alternative  E  wil  be  continuously 
monitored  to  det«  rmine  if  management 
objectives  are  bei  ig  achieved.  The 
results  of  forest  ai  id  open  land 
management  actii  ities  will  be 
monitored  throu^i  the  use  of  forest 
inventories,  loggi  ig  inspections,  annual 
mast  surveys,  anc  use  of  gypsy  moth 
traps  among  othe  activities. 
Management  imp  icts  on  wildlife  are 
monitored  througp  periodic  siuveys  of 
bats,  breeding  and  wintering  birds, 
eagles,  grouse,  tutkeys,  and  deer,  as  well 
as  through  hunter  harvest  data  and 
wildlife  disease  surveillance  activities. 
Water  and  soil  w^l  also  be  monitored 
through  testing  ai  d  siuvey  activities. 


Innovative  natural  resource 
management  is  caudal  to  the  fulfillment 
of  LBL's  mission  and  to  TVA's  lole  in 
environmental  leadership.  TVA  believes 
this  plan  will  further  the  recreation  and 
environmental  education  mission  of 
LBL.  At  the  same  time,  this  plan  will 
maintain  and  enhance  a  nationally 
significant  tract  of  public  land  in 
western  Kentucky  and  Tennessee. 

Dated:  December  6. 1994. 
Kaduyn  J.  Jackaon. 
Senior  Vice  President,  Resoune  Croup. 
Tennessee  Valley  Authority. 
IFR  Doc.  94-30SS9  PUed  12-12--94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
{COD  94-1 1?| 

Nww  Yofk  Hafbor  Traffic  Managemwrt 
Advisory  Committsa;  Maaling 

AOGNCV:  Coast  Guard,  DOT 
ACTKM:  Notice  of  meeting. ' 


SUMMARY:  A  meeting  of  the  New  York 
Harbor  Traffic  Management  Advisory 
Committee  will  he  held  in  January  11, 
1995.  in  the  Conference  Room,  second 
floor.  U.S.  Coast  Guard  Marine 
hispection  Office,  Battery  Park,  New 
York,  beginning  at  10:00  a.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  D.S.  Hill,  USCG, 
Executive  Secretary,  NY  Harbor  Traffic 
Management  Advisory  Committee, 
Vessel  Traffic  Service,  Building  108/ 
<k»vemors  Island,  New  York,  NY  10004- 
5070;  or  by  calling  (212(  668-7429. 
SUPP1.EMENTARY  INFORMATION:  Authority 
for  conducting  NYHTMAC  meetings  is 
granted  pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L.  92-463;5  USC  App.  I). 

The  New  York  Harbor  Traffic 
Management  Advisory  Committee  has 
been  established  by  Commander,  First 
Coast  Guard  District  to  provide 
information,  consultation,  and  advice 
with  regard  to  port  development, 
maritime  trade,  port  traffic,  and  other 
maritime  interests  in  the  harbor 
Members  of  the  Committee  serve 
voluntarily  without  compensation  from 
the  Federal  Government. 

Topics  for  this  meeting  include  a 
report  on  upcoming  marine  events, 
dredging  operations  in  New  York 
Harbor,  update  on  Vessel  Traffic  Service 
and  Coast  Guard  regulatory  initiatives, 
environmental  monitoring  initiatives, 
charger  renewal  update,  and  topics  from 
the  floor. 


Attendance  is  open  to  the  interested 
pubUc.  With  advance  notice  to  the 
Chairperson,  members  of  the  public  may 
make  oral  statements  at  the  meeting. 
Persons  Vkrishing  to  present  oral 
statements  should  notify  the  Executive 
Director  no  later  than  one  day  before  the 
meeting.  Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time. 
T.H.  GilBMHir, 

Captain,  Coast  Guard,  Captain  of  the  Port' 
New  York.  NYHTMAC  Executive  Director 
(PR  Doc.  94-30584  Filed  12-12-94;  8:45  am) 

BIUMO  CODE  4t10-14-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-38;  Notice  2] 

Chrysler  Corporation;  Decision  on 
Petition  for  Determination  of 
Inconsequentiai  Noncompliance 

Chrysler  Corporation  (Chrysler)  of 
Auburn  Hills,  Michigan,  determined 
that  some  of  its  vehicles  failed  to 
comply  with  the  outside  mirror 
requirements  of  49  CFR  571.111, 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  Ill,  "Rearview  Mirrors," 
and  filed  an  appropriate  report  pursuant 
to  49  CFR  part  573,  "Defect  and 
Noncompliance  Reports."  Chrysler  also 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  (now 
49  U.S.C.  30118.  30120)  on  the  basis 
that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  May  17, 1994,  and  an 
opportimity  afforded  for  comment  (59 
FR  25699).  This  notice  grants  Chrysler's 
petition  with  respect  to  some  of  the 
noncomplying  motor  vehicles  and 
denies  it  with  respect  to  the  remainder 

Paragraph  S7.1  of  FMVSS  No.  Ill 
requires  that  trucks  with  a  gross  vehicle 
weight  rating  (GVWR)  of  more  than 
10,000  pounds  have  outside  mirrors  of 
unit  magnification. 

During  the  1989  through  early-1994 
model  years,  Chrysler  manufactui«d  an 
estimated  total  of  26,700  Dodge  Ram 
350  and  3500  pickup  trucks  and  cab/ 
chassis  with  convex,  passenger-side, 
outside,  rearview  mirrors. 

Chrysler  supported  its  petition  for 
inconsequential  noncompliance  with 
the  following  (Chrysler  also  submitted 
two  figures  which  compared  the  fields 
of  view  of  the  noncompliant  mirrors  to 
two  types  of  compUant  mirrors.  This 
material  is  available  in  the  NHTSA 
docket);  , 


(1)  The  affected  vehicles  are  also  equipped 
with  a  driver  side  outside  rear  view  minor 
of  unit  magnification  and,  except  for  the  less 
than  100  cab/chassis  models,  an  inside  rear 
view  mirror  of  unit  magnifjcationT 

(2)  The  installed  6"  x  9"  convex  passenger 
side  mirror  meets  all  requirements  of  S5  of 
FMVSS  111  (passenger  car  requirements), 
and  provides  increased  field  of  view 
capability  when  compared  to  the  same  size 
mirror  of  unit  magnification  or  the  optional 
10"  X  7"  unit  magnification  mirror 

(3)  Other  than  the  passenger  side  mirror 
being  convex  rather  than  unit  magnification, 
the  rear  view  mirror  system  on  the  affected 
vehicles  meets  or  exceeds  all  performance 
and  location  requirements  of  FMVSS  111. 
The  system  capability  is  adequate  in  all 
regards,  specifically  including  provision  for 
both  overall  system  and  passenger  side  field 
of  view 

(4)  Chrysler  is  not  aware  of  any  owner 
complaints, "field  reporu  or  allegations  of 
hazardous  circumstances  relating  to 
performance  of  the  passenger  side  mirror  on 
the  affected  vehicles. 

(5)  The  subject  condition  occurred  as  the 
result  of  the  upgrading  of  a  model  for  the 
1989  model  year  to  more  than  10,000  pounds 
GVWR.  That  model  for  prior  model  years  had 
been  equipped  with  a  convex  passenger  side 
mirror  and  unit  magnification  driver  side  and 
inside  rear  view  mirrors.  The  same  mirror 
system  was  carried  over  on  the  vehicles  for 
which  the  GVWR  was  upgraded.  Rear  view 
adequacy  of  the  convex  mirror  was  not 
affected  by  the  GVWR  increase,  and  the  need 
to  instead  release  a  unit  magnification  mirror 
for  compliance  to  the  FMVSS  111 
requirement  at  the  upgraded  GVWR  was 
inadvertently  overlooked  at  the  time  and 
thereafter 

(6)  From  a  practical  vehicle  operation  and 
motor  vehicle  safety  standpoint,  the  minor 
system  which  fully  complied  to  all  FMVSS 
111  requirements  on  earlier  model  year 
vehicles  was  equivalentiy  effective  and 
capable  on  the  upgraded  GVWR  vehicles. 

(7)  Existence  of  the  variance  was  detected 
during  an  engineering  analysis  resulting  from 
a  question  of  mirror  size  adequacy  on  certain 
1994  subfect  models.  Size  was  determined  to 
not  be  a  concern,  but  the  analysis  uncovered 
the  convex  mirror  issue.  Chrysler  then  took 
immediate,  expedited  action  to  correct  the 
condition  by  specifying  and  installing  the 
opUonal  10"  X  7"  unit  magnification  mirrors 
on  affected  vehicles. 

Chrysler  summarized  its  rationale  for 
granting  its  petition  with  the  following. 

Existence  of  the  subject  condition  was 
totally  inadvertent  and  not  a  deliberate 
attempt  to  evade  Federal  Motor  Vehicle 
Safety  Standard  requirements.  Therefore,  in 
spite  of  good  faith  and  due  care  efforts  by 
Chrysler,  some  vehicles  with  a  GVWR  of 
more  than  10,000  pounds  were  manufactured 
and  shipped  with  a  convex  passenger  side 
outside  rear  view  mirror  Upon  discovery  of 
the  condition,  Chrysler  took  immediate 
action  to  correct  it  in  production  and 
minimize  the  number  of  vehicles  produced 
with  the  convex  mirror 

No  comments  were  received  on  the 
petition. 


NHTSA  has  reviewed  FMVSS  No.  Ill 
and  Chrysler's  arguments.  The  reason 
that  convex  magnification  mirrors  are 
permitted  for  passenger  side  mirrors  on 
vehicles  whose  GVWR  is  less  than 
10,000  pounds  and  not  for  heavier 
vehicles  is  that  when  a  vehicle  is  very 
large  it  is  important  for  its  operator  to 
be  able  to  look  in  the  mirrors  to  see  the 
vehicle  and  its  immediate  surroundings 
when  in  motion.  For  example,  if  an 
operator  is  attempting  to  back  a  longer 
vehicle  into  a  confined  space,  a  mirror 
of  unit  magnification  will  give  a  view 
which  is  undistorted,  thus  reducing  the 
chances  that  the  vehicle  will  Collide 
with  anything  in  its  path  due  to  an  error 
in  perception  by  the  operator.  A  convex 
mirror  yields  a  slightly  distorted 
perspective  of  the  siuroundings  in  onier 
to  obtain  a  larger  field  of  view.  This 
distortion  could  produce  adverse  effects 
if  the  vehicle  is  very  long. 

Chrysler  stated  that  the  rearview 
adequacy  of  the  convex  mirrors  was  not 
affected  by  the  upgrade  in  GVWR.  This 
change  consisted  of  adding  an  extra 
wheel  to  the  rear  axle  on  each  side  of 
the  vehicle  in  order  to  give  it  a  greater 
load  capacity.  While  this  does  increase 
the  width  of  the  vehicle  to  93  inches, 
the  modification  adds  nothing  to  the 
length  of  the  truck,  and  should  not 
affect  the  ability  of  the  operator  to  judge 
the  driving  envirormient  to  the  rear  and 
side  of  the  trock.  NHTSA  has 
concluded,  therefore,  that  safety  does 
not  require  that  the  vehicles  be  refitted 
with  a  convex  mirror  on  the  passenger 
side.  However,  this  conclusion  applies 
to  the  completed  vehicles  only.  With 
respect  to  the  90  cab/chassis  that  have 
been  produced  with  the  noncompliant 
min-or.  NHTSA  notes  that  these 
incomplete  vehicles  could  have  a 
number  of  types  of  bodies  added  by  a 
final  stage  manufacturer,  such  as 
ambulance,  cargo  compartment,  and 
cherry  picker.  Because  of  the  variance  in 
possible  equipment  which  could  be 
added  to  the  chassis,  there  is  no  way  to 
assess  the  effect  on  safety  of  the 
noncompliance  on  the  completed 
vehicle.  Because  these  vehicles  could  be 
completed  in  a  way  which  could 
significantly  obstmct  a  vehicle 
operator's  view,  it  is  impossible  to 
decide  that  the  noncompliance  is 
inconsequential  with  respect  to  them, 
and  NHTSA  believes  that  they  should 
be  equipped  with  a  unit  magnification 
mirror  as  the  standard  requires. 

In  consideration  of  the  foregoing,  the 
Administrator  has  decided  that  Chrysler 
has  met  its  burden  of  persuasion  with 
respect  to  the  26,610  completed  pickup 
trucks  described  in  its  petition,  and  that 
the  noncompliance  of  these  vehicles 
with  FMVSS  No.  Ill  is  inconsequential 
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as  it  rriMn  to  nfaty.  Accordingly,  with 
respect  to  the  oomi^flted  pidaip  trucks, 
the  Admkiistrator  exempts  Quysler 
from  the  notification  raquiiements  of  49 
U.S.C  30118  and  the  remedy 
requirements  of  49  U.S.C.  30120.  The 
Administrator  has  further  decided  diat 
Chrysler  has  not  met  its  burden  of 
persuasion  with  respect  to  the  90  cab/ 
chassis  incomplete  vehicles  described 
in  the  petition,  and  denies  Chrysler's 
petition  with  respect  to  these  motor 
vehicles. 

(49  U.&C  301 1«.  30120;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8) 

Issued  on:  December  8. 1994. 
BwiyFaWoe. 

Associate  Administmtm  for  Rulemaking. 
IFR  Doc.  94-30591  Filed  12-12-94;  S:4S  unj 
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piociiM  No.  94-61;  Notfce  2] 

Uniroyal  Qoodrich  Tire  Company; 
Oram  of  Petition  for  Oeiarminatton  of 
inconsequential  Noncomplianca 

The  Uniroyal  Goodrich  Tire  Company 
(Uniroyal)  of  Greenville.  South  Carolina, 
determined  that  some  of  its  tires  foiled 
to  comply  with  49  CFR  571.109,  Federal 
Motor  Vehicle  Sai(9ty  Standard  (FMVSS) 
No.  109,  "New  Pneumatic  Tires."  and 
6Ied  an  appropriate  report  pursuant  to 
49  CFR  Part  573.  "Defect  and 
Noncompliance  Reports."  Uniroyal  also 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301— Motor  Vehicle 
Safety  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  July  19, 1994,  and  an  » 
opportunity  afforded  for  comment  (59 
FR  36832).  This  notice  grants  Uniroyal's 
petition. 

Paragraph  S4.3.3(b)  of  FMVSS  No. 
109  specifies  that  each  tire  be  labeled 
with  an  identification  number,  the  last 
three  digits  of  which  represent  the  weelc 
and  year  of  manufjacture.  During  the 
period  of  the  17th  through  the  20th 
week  of  1994.  Uniroyal  manufactured 
approximately  2,800  P175/70R13 
MOTOMASTER  LE  dies  with  an 
incorrect  week  and  year  of  manufacture 
contained  in  the  tire  identification 
number.  The  last  three  digits  in  the 
identification  numbers  on  the  subject 
tires  are  incorrectly  marked  "167," 
"168."  "169."  and  "120."  The  last  three 
digits  in  the  identification  numbers  for 
these  tires  should  be  "174."  "184," 
"194."  and  "204"  signifying  the  17th, 
18th.  19th,  and  20th  weeks  of  1994.  All 
tires  are  sold  only  in  the  replacement 
market. 


Uniroyal  sup  lorted  its  petition  fcH- 
inoonaet^entia  noncompliance  with 
thefoUowing: 

(Uniroyal  doeslnot  believe  that  thb  em» 
will  impact  motot  vehicle  safety  since  only 
the  week  and  year  of  manufacture  is 
incorrect  | 

Uniroyal  ofisra^  further  rationale  in  its 
Part  573  Report. 

The  dates  marled  on  these  tires  could  be 
interpreted  as  thajyear  1987  through  1990  or 
1997  through  20Qb.  This  tire  line  was 
introduced  during  the  fiDurth  quarter  of  1992; 
therefore,  there  ntnuld  not  be  pre-existent 
tires  with  these  niunbers.  In  the  event  a  recall 
is  necessary  prior  to  the  week  and  year  (years 
1997  through  2000)  marked  on  these  tins, 
tliere  will  be  no  tkes  that  were  actually 
manufoctured  duiing  these  weeks.  If  it  is 
necessary  to  recall  these  tires  during  or  after 
the  weela  marked,  the  recall  population 
would  comprise  Both  the  mismuked  and 
properly  marked  |ires. 

No  comments  i^ere  received  on  the 
petition. 

NHTSA  has  r  iviewed  FMVSS  No.  109 
and  the  petition  er's  argimients.  The 
primary  purpoa  a  that  the  identification 
number  serves  fc  to  facilitate 
identification  m  tires  that  are  the  subject 
of  notificatimi  and  remedy  campaigns. 
The  erroneous  oate  code  marldng  does 
not  affect  the  at  ility  to  identify  the  tires 
in  the  event  a  ci  mpaign  is  conducted 
either  before  or  after  tihe  erroneously 
indicated  manuhcture  date.  If  a  recall, 
campaign  is  recmured  on  the  tires  before 
the  16th  week  df  1997.  their  date  code, 
like  any  tire's  cinforming  date  code, 
permits  instant  Identification  of  a  tire  in 
the  recall  popubtion.  Should  a 
campaign  be  required  on  tires  of  this  tire 
line  manufactured  during  the  16th 
weeks  of  1997,  ^998,  and  1999,  and  the 
12th  week  of  2(|00,  or  on  the  tires  in 
question,  the  petitioner  will  have  to 
campaign  both  sets  of  tires,  compliant 
tires  as  well  as  moncompliant  ones,  but 
this  is  a  burden jto  be  borne  by  the 
petitioner  and  does  not  affect  safety  in 
a  negative  way.! 

In  consideration  of  the  foregoing,  the 
Administrator  Has  decided  that  Uniroyal 
has  met  its  burden  of  persuasion  and 
that  the  noncompliance  herein 
described  is  incpnsequential  to  motor 
vehicle  safety.  Accordingly,  the 
Administrator  epcempts  Uniroyal  from 
the  notification  requirements  of  49 
U.S.C.  30118,  a^d  the  remedy 

49  U.S.C.  30120. 


UMTED  STATES  MFOmiAIION 
AGENCY 


requirements  ol 

(49  U.S.C.  30118 


30120:  delegations  of 


authority  at  49  CF  R  1.50  and  501.8) 

Issued  on  Deceyiber  8. 1994. 
Barry  Felrice, 

Associate  Adminktrator  for  Rulemaking. 
(PR  Doc  94-305S  I  Filed  12-1 2-«4;  8:45  am] 
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Binadonai  Taachar  Training  Project 
ACTION:  Notice — request  for  proposals. 

SUMMARY:  The  Executive  Office  of  the 
United  States  Information  Siervioe 
(USIS)  at  the  American  Embassy  in 
Brasilia  announces  an  open  competition 
for  an  assistance  award.  Public  or 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  501(c)(3)  may  apply  to  plan 
and  conduct  a  three- week  seminar  in 
English-language  teaching  and 
American  culturo  for  approximately  30 
Brazilian  Binational  Center  teachers 
selected  by  USIS. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Ctiltiiral  Exchange  Act ' 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United  . 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *: 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  aduevedtents  of  the 
people  of  the  United  States  and  other 
nations  *  *  •  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  cotmtries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  Reorganization  Plan  No.  2  of 
March  1978,  E.0. 12048  dated  March 
27. 1978  and  the  Federal  Grants  and 
Cooperative  Agreements  Act  of  1977 
(P.L.  95-224). 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  herein.  USIS 
projects  and  programs  are  subject  to  the 
availabiUty  of  iuinds. 
ANNOUNCaiaiT  NAME  AND  NUMBER:  All 
communications  with  USIS  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  USIS/ 
BSB-94-001. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Service,  American  Embassy 
(Bsb),  Unit  3500,  APO  AA  34030,  by  5 
p.m.  Washington.  D.C.  time  on  3rd  day 
February,  1995.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
postmarked  on  3rd  day  of  February  but 
received  at  a  later  date.  U.S.  Postal 
Service  can  take  up  to  ten  days  for  mail 
to  be  delivered.  Proposals  received  after 
February  3, 1995  will  not  be  accepted. 
Is  the  responsibility  of  each  grant 


applicant  that  proposals  are  received  by 
the  above  deadline. 

FOR  FURTHER  INFORMATION  CONTACT: 
Executive  Officer.  USIS.  American 
Embassy,  BrasiUa.  Brazil  at  fax  number 
55-61-321-2833  or  telephone  55-61- 
321-7272,  Ext.  324  to  request  a 
Sohcitation  Package,  which  includes 
more  detailed  award  criteria;  all 
application  forms;  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  the  Binational 
Teacher  Training  Project  on  all  inquiries 
and  correspondence.  Interested 
applicants  should  read  the  complete 
Federal  Register  announcement  before 
addressing  inquiries  to  the  Executive 
Officer  or  submitting  their  proposals. 
Once  the  RFP  deadline  has  passed,  the 
Executive  Office  may  not  discua  this 
competition  in  any  way  with  applicants 
imtil  after  the  proposal  review  process 
has  been  completed. 

ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Application 
Package  and  send  only  complete 
applications  to:  U.S.  Information 
Service,  American  Embassy  (Bsb),  Unit 
3500,  APO  AA  34030  Attn:  Executive 
Officer  Ref:  USlS/BSB-94-001. 
SUPPLEMENTARY  INFORMADON:  Pursuant 
to  the  authorizing  legislation,  programs 
must  maintain  a  non-political  character 
and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  fimited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Apphcants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

Participants  should  receive  advanced 
training  in  EFL:  course  and  curriculima 
design,  teacher  training  and 
management  skills,  evalution  and 
testing,  with  an  intensive  American 
Studies  component.  Special  emphasis 
should  be  placed  on  incorporating 
American  Studies  materials  into  an 
intercultural  curriculum.  Since  this  will 
be  the  first  U.S.  experience  for  many  of 
•the  participants,  the  program  should 
introduce  the  participants  to  U.S.  life, 
institutions,  values,  and  culture  through 
classes,  field  trips,  contacts  with 
Americans,  and  commimity  activities. 
The  program  should  maintain  a  relative 
balance  among  discussion  sessions, 
workshops,  and  practical  experience 
and  promote  interaction  among  the 
^participants.  The  project  should  also 


include  an  individual  research  project 
for  each  participant. 

Approximately  30  BraziUan  nationals 
who  are  full  time  employees  at  a 
Binational  Center  in  Brazil  will 
participate  in  this  program.  Each 
participant  is  nominated  by  his/her 
institution  for  final  selection  by  United 
States  Information  Service  (USIS). 
Participants  either  teach  English  as  a 
Foreign  Languajge,  administer  English  or 
American  Studies  programs,  or  provide 
teacher  training  in  either  English  or 
American  Studies.  Participants  will 
come  on  "B1-B2"  visas  issued  by  U.S. 
Consular  Officers  at  American  Embassy 
or  Consulates  in  Brazil.  USIS  Brasilia 
will  provide  the  university  with 
biographical  and  professional  data  on    " 
each  candidate. 

The  proposal  should  specifically 
address  the  following  technical 
requirements: 

U.S.  Pre-Program  Activities 

After  receiving  the  final  participant 
list,  the  university  is  expected  to  do  the 
following:  send  USIS  a  pre-departure 
information  packet  containing  welcome 
and  general  information  with  practical 
suggestions  for  preparing  the 
participants  for  their  stay  at  the 
university.  The  participants  will  arrive 
directly  af  the  program  site  from  their 
home  cities.  The  university  program 
staff  will  be  expected  to  make 
arrangements  to  have  participants  met 
upon  arrival  at  the  airport  nearest  the 
university  campus.  A  substantive 
orientation  should  be  provided  shortly 
after  all  the  participants'  arrival  at  the 
university.  The  purpose  of  the 
orientation  is  to  provide  detailed 
information  concerning  the  program, 
university,  community,  etc.  It  should 
also  acquaint  participants  with  one 
another,  the  university  program,  and  the 
administrative  staff  During  this 
orientation  a  brief  needs  assessment  is 
to  be  conducted  to  determine  individual 
learning  needs  and  to  identify  the  topic 
of  the  individual  research  project.  The 
histitute  Director  should  be  prepared  to 
adjust  program  content,  emphasis,  and 
schedule  as  necessary  to  respond  to 
participants'  concerns. 

The  Educational  Development 

The  educational  development 
program  should  be  a  non-credit,    ' 
intensive  program  of  approximately  40 
hours  a  week  designed  to  meet  the 
stated  program  objectives  through 
interactive  lectures  and  discussions, 
workshops,  and  hands-on  learning 
experiences  using  university  and 
community  resources  and  opportunities. 
This  course  should  not  only  emphasize 
EFL  teaching  skilb.  teacher  training  and 


management  skills,  but  also  American 
culture  and  most  importantly,  how  to 
integrate  the  teaching  of  American 
culture  in  EFL  classrooms.  The 
curriculum  should  be  designed  to 
challenge  the  participants  to  grow 
professionally,  hi  addition,  it  should 
provide  them  with  practical,  hands-on 
leam-by-doing  experiences.  The 
students  should  receive  materials  that 
they  can  immediately  adapt  to  their 
BNC  classes  m  Brazil.  Time  should  be 
allowed  for  students  informally  to 
pursue  topics  of  personal  interest. 

The  Brazilian  teaches  participating  in 
this  program  are  among  the  best  English 
teachers  in  Brazil.  Most  already  have  a 
highly  developed  background  in  EFL 
based  on  yeare  of  teaching  experience 
and  exposure  to  materials  and 
specialists  from  the  U.S.  Thus,  the 
entire  program  should  reflect  the  high 
academic  level,  sophistication  and 
professional  development  of  the 
participants. 

Proposal  should  contain  evidence  of 
on-going  evaluation  and  ability  to  make 
program  adjustments,  as  well  as 
evaluation  of  the  entire  program. 

The  Cultural  Enrichment  IVogram 

The  two  goals  of  the  Cultural 
Enrichment  Program  are  to:  1) 
strengthen  the  participants'  knowledge 
of  U.S.  life  and  culture  through  carefully 
designed  interactive  classes  and 
community  cultiu^l  activities  and  2} 
provide  an  insight  into  the  use  of 
"cultural  material"  in  the  classroom. 
The  relationship  between  language  and 
culture  should  be  explored.  The  cultural 
component  of  the  program  should  allow 
students  to  explore  the  variety  of 
American  culture  in  both  small  towns 
and  larger  cities,  experience  the 
richness  of  the  visual  and  performing 
arts  in  the  U.S.,  and  interact  with  local 
citizens. 

Program  Administration 

All  Institute  programming  and 
administrative  logistics,  the 
management  of  the  Educational 
Development  Program  and  the  Cultural 
Enrichment  Program,  local 
transportation,  on-site  university 
arrangements  (including  housing,  host- 
families,  ordering  and  shipping  of 
educational  materials,  general  program, 
support,  etc.)  and  maintaining  current 
information  regarding  hitemal  Revenue 
Service  regulations  will  be  the 
resDonsibihty  of  the  Institute  grantee. 

Participants  should  be  housed  in  the 
same  faciUty,  preferably  a  modem 
dormitory  with  no  more  than  two 
persons  to  a  room,  adequately  climate- 
controlled  for  the  area  and  sufficient 
bathroom  faciUties.  Three  hot  meals  a 
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day  rauflt  be  provided.  Extra-cunicular 
acttvitfes  sudi  as  field  trips.  Fourth  of 
July  celebratians,  brief  homestajrs  and 
other  social  and  leoeational  activities 
should  be  provided.  Eadi  participant 
will  arrive  with  valid  U.S.  health 
insurance.  Describe  the  available  health 
and/or  local  health  care  system  and  plan 
to  provide  health  care  access. 
Transportation  to  and  from  the  airport 
and  local  transportation  between  the 
cultural  activities  must  be  provided. 

Timing 

Grant  wiH  begin  May  15, 1995.  Note: 
the  participants  will  arrive  in  )uly.  1995. 
The  grant  stnt  date  allows  for  time  to 
prepare  for  the  students'  arrival.  No 
funds  may  be  expended  until  the  grant 
agreement  is  signed. 

Goals 

The  goals  of  the  program  include 
providing  an  overview  of  the  state  of  the 
art  of  American  EFL,  identifying  sources 
of  information  for  materials  and 
curriculum  development,  and  designing 
a  challenging  individualized  academic 
program  for  each  participant  which  will 
promote  an  increased  understanding  of 
U.S.  culture  and  society 

Funding 

This  project  is  a  cost-share  program 
with  USIS  paying  for  the  course 
curriculum,  tuition,  faculty  costs  and 
course  materials.  Participants  pay  their 
international  travel  and  Binational 
Centers  cover  their  meals  and  lodging. 

Prbpoaed  Budget 

A  comprehensive  line-item  budget  to 
include  academic  program  and 
administrative  fees,  transportation, 
course  fees,  materials,  fees  for  meals  and 
lodging  and  cultural  activities  must  be 
submitted  with  the  proposal  by  the 
application  deadline. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  Tliere  must  be  a  summary 
budget  as  well  as  a  break-down 
reflecting  both  the  administrative 
budget  and  the  program  budget.  For 
better  understanding  or  further 
clariGcation,  applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  facilitate  USIS  decisions  on 
funding.  Allowable  costs  for  the 
program  include  the  following: 

(1 )  Academic  Fees 

(2)  Administrative  Costs 

(3)  Materials 

(4)  Course  Fees 

(5)  Transportation 

(6)  Meals  for  Participants 

(7)  Lodging  for  Participants 

(8)  Cutairal  Activities 


USIS  will  adc  lowledge  receipt  of  all 
proposals  and  w  ill  review  them  for 
technical  eligibi  ity.  Proposals  will  be 
deemed  ineligifa  e  if  they  do  not  fully 
adhere  to  the  gu  delines  stated  herein. 
Eligible  proposa  s  will  be  forwarded  to 
a  review  panel  c  ansisting  of  the  Deputy 
Public  Affairs  O  ficer.  the  Country 
Cultural  Afliairs  Officer,  the  Regional 
English  Teaching  Officer  and  the 
Executive  Offia  r.  Funding  decisions  are 
at  the  discretioo  of  the  USIS  Country 
Public  Affairs  O  ficer.  Final  technical 
authority  for  gra  it  awards  resides  with 
the  USIS  Contra  :ting  Officer. 

Review  Criteria 

Technically  elgible  applications  will 
be  competitivelj  reviewed  according  to 
the  criteria  state  1  below.  These  criteria 
are  not  rank  ord  ired  and  all  carry  equal 
weight  in  the  pr  iposal  evaluation: 

Overtdl  Qualt  j«— Proposals  should 
exhibit  originali  y,  creativity,  substance 
and  relevance  to  stated  goals.  This 
includes  a  high  evel  of  institutional 
commitment  ani  flexibility,  the  quality 
of  the  program  man,  adherence  of  the 
activity  to  the  criteria  and  conditions 
described  previously,  and  creative 
design  in  all  prqgram  areas. 

Program  P/aniu/tg— Detailed  agenda 
and  relevant  wofk  plan  should 
demonstrate  sufabtantive  undertakings 
and  logistical  edacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  herein. 

TEFL  AxigraTT^s— Demonstrated 
experience  with  TEFL  programs  and 
teacher  training;]  familiarity  with  Brazil 
and  its  network  hf  binational  centers  is 
desirable.  I 

American  Sftjff/es— A  well-planned 
proposal  for  an  American  cultiual 
content  of  the  pipgram  to  include  field 
trips,  cultural  ex  >eriences  such  as 
festivals,  holida;  celebrations  and/or 
tourism. 

Ability  to  Ach  eve  Program 
06;ertives— Apj  ropriateness  of 
proposed  syllabi  \a  to  goals  and 
objectives  stated  herein;  proposals 
should  clearly  demonstrate  how  the 
institution  will  i  leet  the  stated  goals 
-and  objectives. 

Admiiustrativ\  ■  and  Managerial 
Capabilities — E^dence  of  strong  on-site 
administrative  and  managerial 
capabilities  for  hosting  international 
visitors  with  specific  discussion  of  how 
managerial  and  ]  ogistical  arrangements 
will  be  undertak  m. 

Institutional  C  ipacity— Proposed 
institutional  res(  urces  should  be 
adequate  and  appropriate  to  achieve  the 
program's  goals,  proposals  should 
demonstrate  potential  for  program 
excellence  and/t  r  track  record  of 
applicant  institu  ion.  USIS  will  consider 


the  past  performance  of  prior  grantees 
and  the  demonstrated  potenti^  of  new 
applicants.  Brief. resumes  of  key 
personnel  diould  be  included. 

Aistitution's  Record/Ability— 
Ptoposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  vdth  all  reporting 
requirements  for  past  USIA/USIS  grants. 

Project  Evaluation— Proposais  should 
include  a  plan  to  evaluate  the  success  of 
the  program  from  beginning  to  end. 
USIS  recommends  that  the  proposal 
include  a  draft  survey  questionnaire  or 
other  technique  plus  description  of  a 
methodology  to  use  to  link  outpome  to 
original  project  objectives.  Award- 
receiving  organizations/institutions  will 
be  expected  to  submit  a  detailed 
evaluation  at  the  conclusion  of  the 
program. 

Cost  Effectiveness — The  overhead  and 
administrative  components,  as  well  as 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 

Notice 

This  RFP  incorporates  one  or  more 
clauses  from  the  Federal  Acquisition 
Regulations  by  reference  with  the  same 
force  and  eSsct  as  if  they  were  given  in 
full  text.  Upon  request,  the  Contracting 
Officer  will  make  their  full  text 
available. 
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Clause 
Ko. 

Oauselftte 

Date 

52.22^-21 

52.22^^26 
52.223^ 

Ceitification  of 
Nonsegregaled  Fa- 
cwues  ....»_.„... .. 

Equal  Opportunity  .„. 

Certification  Regard- 
ing a  Drug  Free 
Work  Place 

Apr  84. 
Sept7& 

Jul  90. 

Further,  successful  Grantee  must 
certify  that  granted  funds  will  be  not 
used  for  lobbying  or  propaganda  which 
is  directed  at  influencing  public  policy 
decisions  of  the  Government  of  the 
United  States  or  any  State  or  locality 
thereof. 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  and 
award  commitment  on  the  part  of  the 
Government.  The  needs  of  the  prograin 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 


committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  vdll  be  notified  of  the 
results  of  the  review  process  on  or  about 
February  22, 1995.  Awards  made  will  bfe 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  November  25, 1994. 
Carl  D.  Howard, 

Country  Public  Affairs  Officer.  USIS  Brazil. 
[FR  Doc.  94-30526  Filed  12-12-94;  8:45  am) 
MLUNO  CODE  tt«M>1-«l 


global  information  infrastructure  and 
the  implications  of  digital  technologies 
in  public  diplomacy. 

FOR  FURTHER  INFORMATION:  Please  call 
Betty  Hayes,  (202)  619-4468,  if  you  are 
interested  in  attending  the  meeting. 
Space  is  limited  and  entrance  to  the 
building  is  controlled. 

Dated:  December  7, 1994. 
Rose  Royal, 

Management  Analyst,  Federal  Register 
Liaison. 

(FR  Doc.  94-30525  Filed  12-12-94;  8:45  am] 
BILUNG  COOE  8230-01-M 


U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

agency:  United  States  Information 
Agency. 

ACTION:  Notice. 


SUMMARY:  A  meeting  of  the  U.S. 
Advisory  Commission  on  Public 
Diplomacy  will  be  held  on  December  14 
in  Room  600,  301  4th  Street,  S.W., 
Washington  D.C.  from  10:00  a.m.-12:30 
p.m. 

The  Commission  will  visit  the  Voice 
of  America  for  a  briefing  by  Christopher 
Kern,  Chief  of  Computer  Services,  on 
VGA's  use  of  the  internet  for  text  and 
audio  programming.  The  Commission 
vrill  also  meet  with  Dr.  Barry  Fulton, 
Associate  Director,  Information  Bureau^ 
U.S.  Information  Agency;  Steven  N. 
Goldstein,  Program  Director, 
Interagency  &  International  Networking 
Coordination,  National  Science 
Foundation;  and  Dr.  Ross  Stapleton- 
Gray,  Independent  Consultant  and 
Adjunct  Professor,  Georgetown 
University.  Participants  will  discuss 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Medical  Care  Reimbursement  Rates  for 
FY95 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  provisions 
of  OMB  Circular  A-11  section  12.5(a), 
revised  reimbursement  rates  have  been 
established  by  the  Department  of 
Veterans  Affairs  for  inpatient  and 
outpatient  medical  care  furnished  to 
beneficiaries  of  other  Federal  agencies 
during  FY  1995.  These  rates  will  be 
charged  for  such  medical  care  provided 
at  health  care  facilities  under  the  direct 
jurisdiction  of  the  Secretary  on  and  after 
December  1,1994. 
FOR  FURTHER  INFORMATION  CONTACT; 
Mr.  Walter  J.  Besecker,  Director, 
Medical  Care  Cost  Recovery  Office 
(165),  Veterans  Affairs  Central  Office, 
810  Vermont  Avenue  NW.,  Washington, 
DC  20420,  (202)  21&-4242. 


SUPPI^MENTARY  INFORMATION:  The 
Interagency  Billing  Rates  for  FY  1995 
are  as  follows:. 

Medicine $767 

Surgery „..„. — ^ $1,228 

Spinal  Cord  Injury „ $692 

Neurology _ Z!!Z!!;!!$683 

Blind  Rehabilitation .$599 

Psychiatry !."Z!.$387 

Intermediate  Medicine S2M 

Rehabilitation  Medicine 4544 

Substance  Abuse ...„. .$259 

Nursing  Home .....ZImzu 

Prescription— Refill , 42O 

Outpatient* ls\77 

Emergency  Dental  Outpatient .^.$108 

•Rate  includes  Dialysis  treatment 

Prescription  refill  charges  in  lieu  of 
the  outpatient  visit  rate  will  be  charged 
when  the  patient  receives  no  service 
other  than  the  Pharmacy  outpatient 
service.  These  charges  apply  if  the 
patient  receives  the  prescription  refills 
in  person  or  by  mail. 

When  medical  services  for 
beneficiaries  of  other  Federal  agencies 
are  obtained  by  the  Department  of 
Veterans  Affairs  from  private  sources, 
the  charges  to  the  other  Federal  agencies 
will  be  the  actual  amoxmts  paid  by  the 
Department  of  Veterans  Affairs  for  such 
medical  services. 

Inpatient  charges  to  other  Federal 
agencies  will  be  at  the  current 
Interagency  per  diem  rate  for  the  type  of 
bed  section  or  discrete  treatment  unit 
providing  the  care. 

Dated:  December  6, 1994. 
Jesse  Brown. 

Secretary  of  Veterans  Affairs. 
(FR  Doc.  94-30519  Filed  12-12-94;  8:45  am] 

BILUNG  CODE  8320-0^ 
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Sunshine  Act  Meetings 


im  makjn  of  Ihe  FEDERAL  REGISTER 
oomains  noHcM  of  nwalingB  pubMMd  tinder 
ttw  "Qovammant  m  the  Sunshine  Act  (Pub. 
L  94-409)  5  U.S.C.  552b(eH3). 


FEDERAL  COMMUMCATIOffS  C0MMIS8I0M 

FCC  To  Hold  Open  Commissirai 
Meeting,  Thursday.  December  15, 1994 

The  Federal  Communications 
Commissirai  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  December  15. 1994.  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Rocnn  856,  at  1919  M  Street.  N.W.. 
Washington.  D.C 

Item  No..  Bureau,  and  Sulked 

1-^fast  Media— Title:  Review  of  the 
Commissioa's  RegulatkMia  Governing 
Television  Braedontiiig  (MM  Docket  No. 
91-221).  Summaiy:  The  (lommission  will 
consider  a  variehr  of  television  staticm 
multiple  ownenhip  issues. 

2— Mass  Media— HtkK  Policies  and  Rules 
Regarding  Minority  and  Female  Ownership 
of  Mass  Media  Facilities  (MM  Docket  No. 
91-140).  Summary:  The  Commission  will 
consider  initiatives  aimed  at  increasing 
minority  and  fiamala  ownership  of 
broadcast  stations,  cable  systems  and  other 
mass  media  CKdlities. 

3-^4a8S  Media— Title:  Review  of  the 
Commissicm's  Regulations  Governing 
Attribution  of  Mass  Media  Interests  (MM 
Docket  Nos.  87-154  and  92-51).  Summaiy: 
The  Commission  will  consider  issues 
involving  its  mass  media  attribution  rules, 
which  govern  the  cognizability  of  media 
interests  under  its  multiple  ownership 
rules. 

4 — Common  Carrier— Title:  Transport  Rate 
Structure  and  Pricing  (CC  Docket  No.  91- 
213).  Summary:  The  Commission  will 
consider  petitions  for  reconsideration  of  its 
interim  transport  rate  structure  and  pricing 
policies. 

5— Cable  Services — ^Title:  Implementation  of 
the  Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992 — 
Development  of  Competition  and  Diversity 
in  Video  Programming  Distribution  and 
Carriage  (MM  Docket  92-265).  Summary: 
The  Commission  will  consider  a  petition 
for  reconsideration  of  the  cable  television 
program  access  rules  filed  by  the  National 
Rural  Telecommunications  Cooperative, 
which  relates  to  exclusive  contracts  with 
non-cable  multichannel  video, 
programming  distributors. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack,  or  Susan  Lewis  Sallet. 
Office  of  Public  Affairs,  telephone 
number  (202)  41&-0500. 

Dated:  December  8, 1994. 
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BOARD  OF  QOVg||ilORS  OF  THE  FEDERAL 
RESERVE  I 


TME  AND  DATE:  12:00  noon,  Monday, 
December  19, 1     ■ 

PtACE:  Maninei;  S.  Eccles  Federal 
ilding.  C  Street 


20th  and  2l8t  Streets, 
,  D.C  20551. 


Reserve  Board 
mtranoe 
N.W.,  Wa 

STATUS:  Closed 

MATTERS  TO  BE  dON8»ERED: 

1.  Proposed  acquisition  of  check  sorter 
equipment  within  the  Federal  Reserve 
Syttieai.       « 

2.  Personnel  act  ons  (appointments, 
promotions,  assigi  iments,  reassignments,  and 
salary  actions)  inn  olving  individual  Federal 
Reserve  System  ei  iployees. 

3.  Any  items  cai  ried  forward  firom  a 
previously  annoui  loed  meeting. 

CONTACT  PERSOK  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Q  yne.  Assistant  to  the 
Board;  (202)  452  -3204.  You  may  call 
(202)  452-3207 jbeginning  at 
approximately  ap.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  compan^  applications 
scheduled  for  th^  meeting. 

Dated:  December  9, 1994 
William  W.  Wiles, 

Secretary  of  the  Bo  ird.  ~^ 


(PR  Doc.  94-3077( 


8IUJNQ  CODE  taiO-9  ■* 


Filed  12-9-94:  3:24  pmj 


NUCLEAR  REGULAf  ORY  COMMISSION 

DATE:  Weeks  of  l^ember  12, 19,  26, 

1994  and  Januaii  2, 1995 

PLACE:  Commis4oners'  Conference 

Room.  11555  Rockville  Pike,  Rockville. 

Maryland 

STATUS:  Public  a  id  Closed 

MATTERS  TO  BE  O  )NSI0ERE0: 

Week  of  Decembei  12 

There  are  no  Coi  unission  meetings 
scheduled  for  tiie }  i^eek  of  December  12. 

Week  of  Decembei  19— Tentative 

Monday.  Decembe.  19 
10:00  a.m. 
DOE  Briefing  on  Status  of  High  Level 
Waste  Pn^ran  (Public  Meeting) 
2:30  p.m. 


Briefing  by  tetamational  Progiama 
(Qosed-Ex.  1) 

Tuesday,  December  20 
KMW  a.m. 
Briefing  on  Progiess  of  Design  Certification 
Review  and  Implementation  (Public 
Meeting) 
(Contact:  Dennis  Crutdifield.  301-504- 
1199) 

Wednesday.  December  21 
2KX)  p.m. 
Briefing  by  Nuclear  Energy  Institute  (NE!) 

on  Their  Nuclear  Regulatory  Review 

Shidy  (Public  Meeti^ 
3:30  pjn. 

Affirmation/Discussion  and  Vote  (Public 

Meeting) 
a.  Final  Amendments  to  10  CFR  Parts  20 

and  61  on  Low-Level  Waste  Shipment 

Manifiast  InfcHmation  and  Reporting 

(Tentative) 
(Contact:  WilUam  Labs,  301-415-6756) 


Week 


26— Tentative 


There  are  no  Commission  meetings 
scheduled  for  the  Week  of  December  26. 

Week  of  Jannaiy  2— Tentattve 

There  are  no  Conunissiim  meetings 
scheduled  for  the  Week  of  January  2. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Simshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  (Donunission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Dr.  Andrew  Bates  (301)  504-1963. 

Dated:  December  8. 1994. 
Andrew  L.  Bates, 

Chief.  Operations  Branch,  Office  of  the 

Secretary. 

(PR  IDoc.  94-30672  Filed  12-9-94;  12:11  pm) 

BILLING  CODE  7Se»-ei-«l 


UNIFORMED  SERVICES  UtflVERSITY  OF  THE 
HEALTH  SCIENCES 

Meeting  Notice 

TIME  AND  DATES:  9:00  a.m.,  January  23, 
1995. 

PLACE:  Wilford  Hall  Medical  Center. 
Lackland  Air  Force  Base,  San  Antonio, 
Texas. 

STATUS:  Open — ^under  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(3)). 


,f^  ^.^  /  Vo..  ,,.  Ko.  aa.  ,  Tuesday.  IW.^.  „.  r^  ,  sun,h.n.  ..  »^. „. 


MATTERS  TO  BE  CONSIDEf^D: 

9:00  a.m.  Meeting— Board  otJ?egents 

(1)  Approval  of  Minutes— November  7 
1994;  (2)  Faculty  Matters;  (3)  Departmental 
Reports:  (4)  Financial  Report;  (5)  Report- 
President,  USUHS:  (6)  Report-DearSchool 
of  Medicine;  (7)  Comments— Chairman 
Board  of  Regents. 

New  Business. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
'  Bobby  D.  Anderson.  Executive  Secretary 
of  the  Board  of  Regents.  301/295-3116 

Dated:  December  9. 1994. 
Linda  Bynum, 

OSD  Federal  Register  Uaison  Officer     " 
Department  of  Defense. 

[PR  Doc.  94-30751  Filed  12-9-94:  3:22  pmJ 
eajjwG  CODE  5oe»^  i» 
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Part  II 


Department  of 
Health  and  Human 
Services 


Food  and  Drug  Administration 


21  CFR  Part  201 

Specific  Requirements  on  Content  and 
Format  of  Labeling  for  Human 
Prescription  Drugs;  Revision  of  "Pediatric 
Use"  Subsection  in  tfie  Ubeling:  Final 
Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  201 

(DoctalNa92f«-01t6] 

Speclfie  Requirements  on  Content  and 
Format  of  Labeling  for  Human 
Prescription  Drugs;  Revision  of 
"Pediatric  Use"  Subsection  In  the 
Labeling 

AQENCV:  Food  and  Drug  Administration. 
HHS. 

ACTKM:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  governing  the  content  and 
format  on  labeling  for  human 
prescription  drug  products.  The  final 
rule  revises  the  current  "Pediatric  use'" 
subsection  of  the  professional  labeling 
requirements  for  prescription  drugs  to 
provide  for  the  inclusion  of  more 
complete  information  about  the  use  of  a 
drug  in  the  pediatric  population  (ages 
birth  to  16  years).  The  final  rule,  which 
applies  to  prescription  drug  products 
(including  biological  prescription  drug 
products),  recognizes  several  methods  of 
establishing  substantial  evidence  to 
support  pediatric  labeling  claims, 
including  relying,  in  certain  cases,  on 
studies  carried  out  in  adults.  This  final 
rule  also  requires  that  if  there  is  not 
substantial  evidence  to  support  any 
pediatric  use  or  use  in  a  particular 
pediatric  population,  the  labeling  shall 
state  this.  Sponsors  must  reexamine 
existing  data  to  determine  whether  the 
"Pediatric  use"  subsection  of  the 
labeling  can  be  modified  based  on 
adequate  and  well-contioUed  studies  in 
adults,  and  other  information 
supporting  pediatric  use.  and,  if 
appropriate,  submit  a  supplemental 
application  to  comply  with  new 
§201.57(f)(9)(iv)by  December  13, 199a 
This  action  responds  to  concerns  in 
FDA  and  elsewhere  that  current 
prescription  drug  labeling  often  does 
not  contain  adequate  information  about 
the  use  of  drugs  in  the  pediatric 
population.  This  action  promotes  safer 
ana  more  effective  use  of  prescription 
drugs  in  the  pediatric  population. 
DATES:  EHective  January  12, 1995.  The 
agency  will  accept  "pediatric  use" 
information  based  on  revised 
§  201.57(f)(9)  (21  CFR  201.57(f)(9))  after 
January  12, 1995.  Sponsors  must 
reexamine  existing  data,  and.  if 
appropriate,  submit  a  supplemental 
application  to  comply  with  new 
S201.57(f)(9)(iv)  by  December  13. 1996 


FOR  FURTHER  *#ORMATION  CONTACT: 

Erica  L.  Keys,  i  ^ter  for  Drug 

Evaluation  anc  Research  (HH)-362), 

Food  and  Dru(  Administration.  7500 

Standish  PI..  F  ickville,  MD  20855, 301- 

594-1046. 

SUPPLEMENTAR' '  INFORMATION: 

L  Background 

In  the  Feden  il  Register  of  October  16. 
1992 157  FR  47V123),  FDA  proposed  to 
amend  its  regiuations  pertaining  to  the 
content  and  foi  mat  of  prescription  drug 
labehng  in  §  2(  1.57  by  revising  the 
current  "Pedia  ric  use"  subsection 
(§  201.57(f)(9))  to  allow  a  broader  basis 
for  the  inclusic  n  of  infonnation  about 
use  of  a  drug  ii ,  the  pediatric 
population.  Tb  b  proposal  would  have 
allowed  pedial  ric  claims  based  not  only 
on  adequate  aqd  well-controlled  studies 
in  the  pediatric  population  but  also,  in 
some  cases,  onisuch  trials  in  adults.  The 
proposed  regu  ation  described  other 
data  needed  w  len  pediatric  claims  are 
based  on  trials  in  adults  and  indicated 
specific  labelii  g  language  and  the 
location  of  var  ous  kinds  of  information. 

FDA  issued  he  current  pediatric 
labeUng  requir  sments  in  1979  (44  FR 
37434.  June  26    1979).  The  current 
regulation,  cot  ified  at  §  201.57(f)(9). 
requires  that  si  lecific  pediatric 
indications,  if  my,  be  described  under 
the  "Indicatioi  s  and  Usage"  section  of 
the  labeling,  w  fh  appropriate  pediatric 
dosage  provid<  d  under  the  "Dosage  and 
Administratioi  i"  section.  The  current 
regulation  also  requires  that 
recommendatii  >ns  for  pediatric  use  be 
based  on  subst  mtial  evidence  derived 
from  adequate  and  well-controlled 
studies  in  the  »ediatric  population, 
unless  that  recyiirement  is  waived.  If  a 
drug's  safety  a^d  effectiveness  in  the 
pediatric  popmation  cannot  be 
established  jor  |f  the  drug's  use  in  the 
pediatric  population  is  associated  with 
a  specific  hazatd,  the  current  regulation 
requires  appropriate  statements  or 
details.  J 

By  establishing  a  "Pediatric  use" 
subsection  anq  describing  its  content 
and  format,  th«  1979  regulation  was 
intended  to  eni;ourage  drug  labeling  that 
would  regularw  provide  adequate 
information  aosut  use  of  prescription 
drugs  in  pediajric  patients.  As  stated  in 
the  preamble  tt  the  proposed  rule  on 
which  this  final  rule  is  based,  however, 
most  prescript  on  drug  products  still 
lack  adequate  nformation  about  their 
use  in  pediatrii :  populations.  For 
example,  an  informal  survey  done  in 
1990  by  the  American  Academy  of 
Pediatrics  exai  lined  labeling  of  all  new 
molecular  enti  ies  approved  between 
1984  and  1989  and  found  that  80 
percent  had  n<  information  on  pediatric 


use.  Other  surveys  have  shown  that  the 
labeling  for  many  prescription  drugs 
states  that  safety  and  effectiveness  in 
children  have  not  been  established  and 
contains  no  information  on  pediatric 
use,  even  for  drugs  that  are  commonly 
prescribed  for  pediatric  patients. 

FDA  continues  to  be  concerned  that, 
without  adequate  information, 
practitioners  may  be  reluctant  to 
prescribe  certain  drugs  for  their 
pediatric  patients,  or  may  prescribe 
them  inappropriately,  choosing  dosages, 
for  instance,  that  are  arbitrarily  based  on 
the  child's  age,  body  weight,  or  body 
surface  area  without  specific 
information  as  to  whether  this  is 
appropriate.  As  a  result,  pediatric 
patients  may  be  exposed  to  an  increased 
risk  of  adverse  reactions,  or  decreased 
effectiveness  of  the  drugs  prescribed,  or 
may  be  denied  access  to  valuable 
therapeutic  agents. 

The  continuing  absence  of  pediatric 
use  information  in  prescription  drug 
labeling  may  be  due  in  part  to  the 
impression,  perhaps  conveypd  by  the 
existing  regulation,  that  pediatric  claims 
must  always  be  based  on  adequate  and 
well-controlled  studies  conducted  in  the 
pediatric  population.  Given  the  many 
problems  associated  with  the  testing  of 
drugs  in  the  pediatric  population  (e.g., 
obtaining  informed  consent  for  tests  not 
directly  of  benefit  to  the  child,  use  of 
placebo  controls  in  a  vulnerable 
population),  studies  meeting  this 
standard  are  often  difficult  to  obtain. 
Existing  FDA  regulations  do  not,  in  fact, 
require  that  controlled  trials  always  be 
conducted  in  the  pediatric  population  to 
support  a  pediatric  use.  Under  current 
§  201.57(f)(9),  the  need  for  such  studies 
may  be  waived  where  other  data  can 
satisfy  the  requirements  of  law.  The 
basis  for  granting  such  a  waiver  is  not. 
however,  clear  in  the  existing 
regulation.  Section  201.57(f)(9)(iv)  of 
this  final  rule  clarifies  how  the  agency 
will  determine  that  data  from  adequate 
and  well-controlled  studies  with  adult 
subjects  can  provide  substantial 
evidence  of  effiectiveness  in  the 
pediatric  population. 

In  summary,  this  rule  is  intended  to 
provide  practitioners- with  more 
pediatric  use  information  in  the  labeling 
of  human  prescription  drug  products  so 
that  practitioners  will  have  more 
reliable  information  upon  which  to  base 
a  decision  to  prescribe  a  drug  for  use  in 
ti^eir  pediatric  patients.  The  rule  does 
this  by  encouraging  manufacturers  to 
provide  more  information  on  drug  labels 
upon  which  practitioners  can  base  their 
decisions.  The  rule  does  not.  however, 
limit  the  manner  in  which  a  practitioner 
may  prescribe  an  approved  drug. 


n.  Highlights  of  the  Final  Rule 

The  final  rule  revises  the  current 
"Pediatric  use"  subsection  of  the 
professional  labeling  requirements  for 
prescription  drugs  to  provide  for  the 
inclusion  of  more  comprehensive 
information  about  use  of  a  drug  in  the 
pediatric  population.  Under  the  final 
rule,  products  may  be  labeled  for 
pediatric  use  based  on  adequate  and 
well-controlled  studies  in  adults 
together  vrith  other  infonnation 
supporting  pediatric  use  (e.g.. 
pharmacokinetic  data,  safety  data, 
pharmacodynamic  data).  Such  reliance 
on  studies  in  adults  was  possible  under 
the  waiver  provision  in  the  existing 
rule,  but  the  waiver  provision  was  not 
often  used.  Of  course,  products  may  also 
be  labeled  for  pediatric  use  based  on 
adequate  and  well-controlled  studies  in 
the  pediatric  population.  The  pediatric 
age  group,  birth  to  16  years,  includes 
pediatric  age  groups  often  called 
neonates,  infants,  children,  and 
adolescents.  In  the  final  rule,  because 
the  teiTO  "children"  can  be  interpreted 
as  referring  only  to  a  particular  subset 
of  the  pediatric  population  (ages  2  to  12 
years),  and  to  make  clear  that  the 
provisions  of  this  rule  apply  to  the 
entire  pediatric  population,  references 
to  "children"  in  the  proposed  rule  have 
been  deleted  and  replaced  by  "pediatric 
population"  or  "pediatric  patients." 

The  major  provisions  of  the  final  rule 
are  siunmarized  as  follows: 

The  final  rule  continues  to  permit  a 
specific  pediatric  indication  (i.e..  an 
indication  different  from  those 
approved  in  adults)  supported  by 
adequate  and  well-controlled  studies  in 
the  appropriate  pediatric  population,  to 
be  described  under  the  "Indications  and 
Usage"  section  of  the  labeling,  with  the 
appropriate  pediatric  dosage  given 
under  the  "Dosage  and  Administration" 
section  of  the  labeling.  The  "Pediatric 
use"  subsection  of  the  labeling  must 
include  any  limitations  on  the  pediatric 
indication,  need  for  specific  monitoring, 
specific  hazards  of  the  drug,  differences 
between  pediatric  and  adult  resfionses 
to  the  drug,  and  other  information 
related  to  the  safe  and  effective  use  of 
the  drug  in  pediatric  patients. 

If  there  are  specific  statements  on 
pediatric  use  of  the  drug  for  an 
indication  also  approved  for  adults  that 
are  based  on  adequate  and  well- 
controlled  studies  in  the  pediatric 
population,  they  must  be  summarized  in 
the  "Pediatric  use"  subsection  of  the 
labeling  and  discussed  in  more  detail,  if 
appropriate,  under  the  "Clinical 
Pharmacology"  and  "Clinical  Studies" 
sections.  Appropriate  pediatric  dosage 
must  be  given  undpr  the  "Dosage  and 


Administration"  section  of  the  labeling. 
This  subsection  of  the  labeling  must 
also  cite  any  limitations  on  the  pediatric 
use  statement,  need  for  specific 
monitoring,  specific  hazards  associated 
with  use  of  the  drug  in  any  subsets  of 
the  pediatric  population  (e.g.,  neonates), 
differences  between  pediatric  and  adult 
.    responses  tO'  the  drug,  and  other 
information  related  to  the  safe  and 
effective  pediatric  use  of  the  drug. 

A  pediatric  use  statement  may  also  be 
based  on  adequate  and  well-controlled 
studies  in  adults,  provided  that  the 
agency  concludes  that  the  course  of  the 
disease  and  the  drug's  effects  are 
sufficiently  similar  in  the  pediatric  and 
adult  populations  to  permit 
extrapolation  from  the  adult  efficacy 
data  to  pediatric  patients.  Where 
needed,  pharmacokinetic  data  to  allow 
determination  of  an  appropriate 
pediatric  dosage,  and  additional 
pediatric  safety  information  must  also 
be  submitted. 

Where  the  requirements  for  a  finding 
of  substantial  evidence  to  support  a 
specific  pediatric  indication  or  a 
pediatric  use  statement  have  not  been 
met  for  a  particular  pediatric  subgroup, 
the  "Pediatric  use"  subsection  of  the 
labeling  must  contain  a  statement  that 
appropriately  characterizes  the 
limitation,  such  as  "Safety  and 
effectiveness  in  pediatric  patients 
[below  the  age  of  (— )  (years/months/ 
weeks)]  have  not  been  estabUshed."  If 
use  of  the  drug  is  associated  with  a 
specific  hazard  in  this  pediatric 
subgroup,  the  "Pediatric  use" 
subsection  must  contain  infonnation 
about  this  hazard,  or,  where 
appropriate,  refer  to  a  more  complete 
description  of  the  hazard  in  the 
"Contraindications"  or  "Warnings" 
section  of  the  labeling. 

Where  the  requirements  for  a  finding 
of  substantial  evidence  to  support  a 
pediatric  indication  or  a  pediatric  use 
statement  have  not  been  met  for  any 
pediatric  population,  the  "Pediatric 
use"  subMction  of  the  labeling  must 
contain  the  following  statement:  "Safety 
and  effectiveness  in  pediatric  patients 
have  not  been  established."  If  use  of  the 
drug  in  premaKure  or  neonatal  infants, 
or  other  pediatric  subgroups,  is 
associated  with  a  specific  hazard,  the 
"Pediatric  use"  subsection  must  contain 
information  about  this  hazard,  or,  where 
appropriate,  refer  to  a  more  complete 
description  of  the  hazard  in  the 
"Contraindications"  or  "Warnings" 
section  of  the  labeling. 

Any  sponsor  who  believes  that  no 
"Pediatric  use"  subsection  is 
appropriate  or  relevant  to  the  labeling  of 
its  particular  drug  product  must  provide 
FDA  with  reasons  justifying  its 


omission,  and  may  propose  alternative 

statement(s). 

Finally,  recognizing  the  hazards  that 
inactive  ingredients  can  pose  to  the 
pediatric  population,  the  final  rule 
requires  that  prescription  drug  l^ieling 
contain  statements  about  inactive 
ingredients  that  might  be  toxic  to  the 
neonate  or  other  pediatric  subgroup. 

m.  General  Comments  on  the  Proposed 
Rule 

FDA  received  11  comments  on  the     - 
proposed  rule  from  prescription  drug 
manufacturers,  prescribers,  professional 
societies,  organizations  with  special 
interests  in  the  pediatric  population,  the 
lay  public,  and  others.  Most  supported 
the  proposed  labeling  change,  calling  it 
"timely  and  important,"  "an  important 
*  *  •  step  to  facilitate  the  inclusion  of 
infonnation  about  use  of  drugs  in 
children  in  the  approved  labeling,"  "a 
significant  step  toward  the  goal  of 
including  infants  and  children  in  the 
drug  approval  process,"  and  a  way  "to 
fill  the  gap  of  information  that  currently 
exists  in  the  area  of  appropriate  drug 
usage  in  children." 

One  comment,  for  example,  stated 
that  providing  pediatric  use  information 
in  labeling  will  help  health 
professionals  reach  rational  drug 
therapy  decisions  for  pediatric  patients. 
The  comment  added  "any*thformation 
that  can  be  used  by  pharmacists  to 
assure  rational  drug  therapy  in  special 
populations  will  be  a  positive  addition 
to  drug  information.  •  •  •  Such  labehng 
will  enhance  the  likelihood  of  positive 
outcomes  in  pediatric  patients." 

However,  some  comments  were  less 
supportive,  including  one  that  stated: 
['While  •  •  •  Jwe)  commend  the  FDA  on 
its  initiatives  to  improve  information 
available  to  physicians  and  their 
pediatric  patients  regarding  prescription 
drug  use,  we  remain  concerned  that  this 
approach  will  not  measurably  assist 
physicians." 

Most  comments  also  raised  specific 
issues  for  consideration  by  the  agency. 
These  issues  are  described  below. 

A.  Definition  of  "Pediatric" 

1.  Several  comments  suggested  that 
age  breakdowns  vrithin  the  pediatric 
population  might  be  appropriate.  The 
pediatric  age  range  begins  at  birth,  and 
may  cover  individuals  as  old  as  18  years 
to  21  years,  encompassing  the 
subspecialties  of  neonatology  and 
adolescent  medicine.  One  comment 
suggested  that  the  rule  define 
"pediatric"  as  children  under  12  years, 
because  "it  has  been  commonly 
accepted  that  ages  12  years  to  18  years 
may  be  iiududed  mthout  previous 
clinical  work  in  that  age  group."  The 
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comment  also  suggested  that  the  rule 
state  the  age  group  when 
pharmacokinetic  studies  should  be  done 
in  order  to  extrapolate  the  results  from 
infancy  through  adolescence,  or  state 
whether  the  age  range  will  be  broken 
into  subgroups  with  testing  required  for 
each.  Another  comment  said  that  a 
definition  of  "pediatric"  would  have  to 
consider  drug  metabolism, 
pharmacokinetics,  and  interaction  with 
various  organs  and  other  body  systems. 
The  comment  suggested  that  a  system 
by  which  distinct  classes  of  drugs  are 
considered  diff'erently  may  be  more 
logical  and  appropriate. 

Another  comment  noted  that  pediatric 
patients  are  not  homogeneous,  and  that 
age  groups  show  significant  diflerences 
in  functional  and  physiological 
functions.  The  comment  suggested  that 
information  from  clinical  studies  be 
subdivided  by  age  groups  and  their 
respective  responses  to  drugs, 
suggesting  age  categories  of  premature 
infant,  newborn,  children  under  2  years 
of  age,  children  2  years  to  13  years,  and 
adolescents  13  years  to  18  years. 

Another  comment  said  that 
individuals  16  years  to  18  years  of  age 
pose  particular  problems  and  suggested 
consultation  with  the  American 
Academy  of  Pediatrics'  Committee  on 
Drugs  to  consider  defining  age 
categories  or  groups  for  pediatric 
labeling. 

The  "Pediatric  use"  subsection  of 
labeling  is  where  information  about  use 
of  a  drug  in  pediatric  patients  is  located, 
and  §201. 57(f)(9)  describes  in  general 
terms  the  kind  of  information  that 
should  be  included.  The  "Pediatric  use" 
subsection  does  not  attempt  to  resolve 
the  many  difficult  issues  related  to  use 
of  drugs  in  this  population.  What 
appears  in  this  subsection  (e.g..  age 
groups  covered)  will  depend  on  the  data 
available,  and  the  ability  to  define 
results  for  specific  subgroups.  As  a 
general  matter,  however,  the  agency 
offers  the  following  guidance  and  useful 
breakdowns.  The  following  age 
categories  for  the  pediatric  population 
are  commonly  distinguished,  although 
the  distinctions  are  inevitably  arbitrary: 
(1)  Birth  up  to  1  month  (neonates),  (2) 
1  month  up  to  2  years  of  age  (infants), 

(3)  2  years  up  to  12  years  (children),  and 

(4)  12  years  up  to  16  years  (adolescents). 
Where  possible,  data  should  be 
analyzed  by  these  groups,  but  it  should 
not  usually  be  necessary  to  establish  a 
drug  product's  effectiveness  in  each 
group.  It  may,  on  the  other  hand,  be 
important  to  have  some 
pharmacokinetic  information  in  each 
group,  especially  the  younger  age 

!  grouos.  to  guide  dosing  and  additional 


information,  such  as  a  specific  study  in 
neonates,  to  estabish  safety. 

Although  the  a^ncy  has  determined 
that  the  term  "pe^atric  patients"  refers 
to  individuals  froih  birth  to  16  years  of 
age,  the  agency  redognizes  that  for  some 
drugs,  adult  studits  may  be  applicable 
to  pediatric  patiei^s-under  the  age  of  16 
years  who  have  passed  puberty;  indeed, 
a  primary  purposaj  of  this  rule  is  to 
allow  pediatric  labeling  based  on  adult 
studies,  when  appropriate.  Although  in 
many  cases,  additional  pharmacokhietic 
and  safety  data  m^  be  needed  to 
support  pediatric  tse  statements,  in 
other  cases,  particularly  for  pediatric 
patients  in  the  12-^o  16-year  age  group, 
there  may  be  less  additional  data 
needed. 

B.  Applicability  o)  the  Rule  to  Biological 
Drug  Products 

2.  One  comment  said  that  it  was 
unclear  whether  tlie  rule  applies  to 
biological  drug  pn  ducts. 

The  rule  (as  wel  as  §  201.57  in 
general)  applies  to  biological  drug 
products. 

C.  Pediatric  Studit  s 

3.  One  comment  noted  that  about  80 
percent  of  drug  latieling  currently 
contains  language  excluding  use  of  the 
drug  in  pediatric  patients  or  limiting  use 
only  to  specific  age  groups.  The 
comment  asked  FBA  to  encourage 
sponsors  to  include  pediatric  patients  in 
their  clinical  studies  when  the  drug  is 
Ukely  to  be  effective  for  an  indication  in 
this  population. 
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4.  One  commeni  asked  whether  FDA ' 
intended  to  requir^  a  sponsor  to  submit 
information  for  a  specific  pediatric 
indication  or  use  i '  there  are  available 
data  suggesting  thi  t  such  an  indication 
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or  use  would  be  permitted  under  the 
regulation.  The  comment  said  that  there 
may  be  "good  reasons"  why  a  sponsor 
might  not  wish  to  seek  a  pediatric 
indication  or  use  for  a  drug  even  when 
available  evidence  would  support  such 
a  use.  For  example,  the  drug's  benefit/ 
risk  ratio  in  the  pediatric  population 
might  be  different  from  that  in  adults,  ot 
there  might  be  sufficient  and  better 
alternative  therapies  available  for  the 
pediatric  use.  Additionally,  the 
comment  expressed  concern  that  a  drug 
that  has  been  tested  in  adults  may  not 
provide  a  sufficient  legal  defense  against 
a  claim  for  injury  of  a  child.  The 
comment  said  that  a  sponsor  should  not 
be  forced  to  assume  or  be  placed  in  the 
position  of  having  to  defend  such  an 
action  unless  the  sponsor  believes  the 
data  in  support  of  the  pediatric  use  are 
sufficient,  and  that  a  sponsor  should  not 
be  mandated  or  forced  by  the  rule  to 
seek  a  pediatric  use  if  the  sponsor,  for 
whatever  reason,  does  not  wish  to  do  so.- 

Another  comment  expressed  concern 
that  FDA  might  delay  approval  of 
products  that  have  good  existing 
available  data  for  safety  and  efficacy  in 
adults  while  acceptable  pediatric 
information  is  developed. 

This  rule  does  not  add  a  new 
requirement  that  sponsors  carry  out  new 
pediatric  studies,  nor  does  it  require 
that  sponsors  submit  labeling  with 
claims  that  are  inadequately  supported. 
New  §  201.57(f)(9)(iv)  provides  that  a 
pediatric  use  statement  may  be  based  on 
adequate  and  well-controlled  studies  in 
adults,  provided  that  the  course  of  the 
disease  and  the  drug  efiects  are 
sufiiciently  similar  in  the  pediatric  and 
adult  populations  to  permit 
extrapolation  from  the  adult  efficacy 
data  to  pediatric  patients.  Sponsors  are 
required  to  reexamine  existing  data  to 
determine  whether  the  "Pediatric  use" 
subsection  of  the  labeling  can  be 
modified  based  on  adequate  and  well- 
controlled  studies  in  adults,  and  other 
information  supporting  pediatric  use, 
and,  if  safety  and  effiectiveness  for 
pediatric  use  have  been  demonstrated, 
submit  a  supplemental  application  to 
comply  with  new  §  201.57(f)(9)(iv)  by 
December  13, 1996.  A  sponsor  who  does 
not  believe  that  the  disease  and  drug 
efiiects  are  similar  in  the  pediatric  and 
adult  populations,  or  who  behoves  that 
use  in  pediatric  patients  is  otherwise 
not  adequately  supported  by  data, 
should  not  propose  revised  labeling 
under  this  provision.  Under  new 
§  201.57(f)(9)(vi).  the  sponsor  may 
propose  labeling  stating  that  safety  and 
efiiactiveness  in  pediatric  patients  have 
not  been  estabfished. 

Additionally,  imder  new 
§  201.57(f)(9}(vii).  if  the  sponsor 
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■  believes  that  none  of  the  statem^its 
described  in  paragraphs  (0(9)(ii) 
through  (fK9)(vi)  of  that  section  is 
appropriate  or  relevant  to  the  labeling  of 
a  particular  drug,  the  sponsor  must 
provide  reasons  for  omission  of  the 
statements  and  may  propose  alternative 
statement(s).  In  response  to  such  a 
proposal.  FDA  may  pennit  use  of  an 
alternative  statement  if  FDA  determines 
that  no  statement  described  in  those 
paragraphs  is  appropriate  or  relevant  to 
the  drug's  labeling  and  that  the 
alternative  statement  is  accurate  and 
appropriate.  Section  201.57(f)(9)(vii)  has 
been  modified  to  mak^this  explicit. 

Although  this  rule  does  not  add  new 
requirements  for  conducting  pediatric 
studies,  various  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  the  Public  Health  Service  Act 
(the  PHS  act),  and  existing  regulations 
authorize  FDA  to  require  such  studies 
imder  certain  circumstances. 

Under  section  50S(k)  of  the  act  (21  . 
U.S.C.  355(k)).  FDA  may  require  NDA 
holders  to  establish  records  and  submit 
rpports  to  the  agency  on  data  relating  to 
clinical  experience  or  other  data  or 
information  in  order  to  determine 
whether  there  may  be  grounds  for 
revoking  the  NDA  approval.  Such  a 
requirement  may  be  established  either 
through  regulation  or  through  an  order 
regarding  the  NDA  (21  U.S.C.  355(k)(l)). 

Existing  regulations  require 
application  holders  to  report  to  the 
agency  adverse  experiences  occurring  in 
the  course  of  use  of  the  product  in 
professional  practice,  as  well  as  during 
clinical  investigations  (21  CFR  312.32. 
314.80).  In  addition,  approved 
application  holders  must  submit  as  part 
of  the  annual  report  a  summary  of 
significant  new  information  that  might, 
affect  the  safety,  effectiveness,  or 
labeling  of  the  product,  as  well  as  copies 
of  unpublished  and  published  reports  of 
Studies  of  the  drug  (21  CFR 
314.81{bK2)(i),  (b)(2)(v).  and  (b)(2)(vi)). 
The  report  also  must  contain  a 
description  of  the  action  the  company 
has  taken  or  intends  to  take  because  of 
the  new  information,  such  as 
submission  of  a  supplement,  addition  of 
a  warning,  or  initiation  of  a  new  study 
(21  CFR  314.81(b)(2)(i)). 

Section  505(e)  of  the  act  specifies 
groimds  on  which  the  agency  may 
withdraw  or  suspend  approval  of  an 
NDA.  If  there  is  an  imminent  hazard  to 
the  public  health,  approval  of  the  NDA 
may  be  suspended  immediately  by  the 
Secretary  of  the  Department  of  Health 
and  Human  Services.  In  addition  to 
other  circumstances,  approval  of  an 
NDA  is  to  be  withdrawn  if  clinical 
experience  or  other  data  show  that  the 
product  is  unsafe  or  not  shown  to  be 


safe  under  the  conditions  of  use  upon 
the  basis  of  which  the  application  was 
approved.  Moreover,  the  approval  may 
be  withdrawn  if  the  tabbing  is  false  or 
misleading  and  not  corrected  within  a 
reasonable  time  after  notice  of  the 
matter. 

Under  section  502(a)  of  the  act  (21 
U.S  Q  3S2(a)).  a  drug  is  considered 
misbranded  if  its  labeling  is  false  or 
misleading.  Section  201(n)  of  the  act  (21 
U.S.C.  321(n))  makes  it  clear  that  Uie 
"misleading"  determination  is  to  be 
based  not  only  on  representations  made 
or  suggested  in  the  labeling,  but  also  on 
failure  to  reveal  material  facts.  Nffaterial 
facts  include  those  which  concern 
consequences  which  may  resuh  from 
use  of  the  product  under  the  labeled 
conditions  of  use  or  under  customary  or 
usual  conditions  of  use.  These 
conditions  of  use  may  include  off-label 
uses  prescribed  by  practitioners  for  their 
patients. 

In  addition,  drugs  are  considered 
misbranded  under  section  502(f)  of  the 
act  if  the  labeling  fails  to  bear  adequate 
directions  for  use.  FDA  regulations 
define  adequate  directions  for  use  as 
directions  under  which  the  lay  person 
can  use  a  drug  safely  and  for  the 
purposes  for  which  it  is  intended  (21 
CFR  201.5).  "Intended  uses"  are  ftulher 
defined  in  the  regulations  to  include 
uses  other  than  the  ones  on  the  labeling 
(21  CFR  201.128).  If  a  manufachuw 
knows  that  a  drug  is  used  for  an  off- 
label  use.  the  manufacturer  may  be 
required  to  provide  adequate  labeling 
for  that  use  (21  CFR  201.128). 

Prescription  drugs  for  human  use  are 
exempt  from  the  requirement  to  cany 
adequate  directions  for  lay  use  under 
certain  circumstances,  if  fabeled  with 
the  prescription  legend ^21  CFR 
201.100).  Among  the  exemption  criteria 
is  the  requirement  that  the  drug  cany 
adequate  labeling  for  the  prescriber.  as 
authorized  by  an  approved  application, 
for  the  intended  use.  In  summary,  the 
drug  product  is  misbranded  if  the 
intended  use  is  not  approved  in  an 
NDA. 

Drug  products  are  also  misbranded. 
under  section  502(0(2)  of  tiie  act.  if  the 
labeling  does  not  carry  adequate 
warnings  against  unsafe  use.  Such 
unsafe  use  may  include  use  by  pediatric 
patients  where  the  use  may  be 
dangerous  to  their  health,  or  unsafe 
dosage  or  methods  or  duration  of 
administration  in  the  pediatric 
population. 

Biological  drug  products  are  approved 
under  authority  of  section  351  of  the 
PHS  act  (42  U.S.C.  262).  This  provision 
authorizes  the  promulgation  of 
regulations  designed  to  ensure  the 
continued  safety,  purity,  and  potency  of 


the  products  (42  U.S.C.  262(d)(1)).  An 
approved  product  Ucense  application 
(PLA)  may  be  rex'oked  if  the  product 
does  not  confwm  to  applicable 
requirements  in  the  r^uktions  or  is  not 
safe  and  efiective  for  all  of  its  intended 
uses  or  is  misbranded  with  respect  to 
any  such  use  (21  CFR  601.5(b)(4) 
through  (b)(6)).  If  there  is  a  danger  to 
health,  the  Commissioner  may  suspend 
the  product  license  (21  CFR  601.6). 
Under  section  351(b)  of  the  PHS  act,  no 
.-one  may  falsely  label  a  biological 
product  Biological  drug  products  are 
also  subject  to  the  applicable  drug 
provisions  of  die  Federal  Food.  Drug, 
and  Cosmetic  Act,  as  previously 
discussed. 

Moreover,  the  agency  has  stated  that 
an  application  for  marketing  approval 
should  contain  data  on  a  reasonable 
sample  of  the  patients  likely  to  be  given 
a  drug  once  it  is  marketed  (58  FR  39406 
at  39409.  July  22. 1993).  This 
conclusion,  stated  explicitly  in  a 
guideline  on  the  need  for  data  in  both 
'  genders.  appUes  equally  to  age 
subgroups,  including  pediatric  and 
geriatric  populations.  FDA  may  refuse  to 
approve  an  application  that  fails  to 
contain  sufficient  information  to 
determine  whether  the  product  can  be 
safely  and  effectively  used  in 
populations  likely  to  receive  it  In 
addition,  for  an  approved  drug,  in 
certain  cases  (e.g.,  where  the  drug  is 
widely  used,  represents  a  potential 
hazard,  or  is  therapeutically  important 
in  pediatiic  patients),  FDA  may  require 
further  studies  in  pediatric  populations 
and  appropriate  labeling  changes.  As 
previously  discussed,  an  already 
approved  drug  may  be  considered 
illegally  marketed  if  adequate 
information  on  safe  and  effective  use  in 
pediatric  patients  is  not  obtained  and 
included  in  the  labeling. 

The  agency  thus  expects  sponsors  to 
seek  supplemental  claims  for  pediatric 
uses  that  are  supported  by  adequate 
data.  This  does  not  imply,  however,  that 
a  sponsor  should  seek  a  claim  for  a 
pediatric  use  if  the  benefits  of  that  use 
do  not  outweigh  its  risks;  the 
determination  of  whether  to  include  a 
pediatric  use  statement  must  be  based 
on  clinical  data,  and  other  use 
information,  not  on  a  vague  concern 
about  liabihty. 

5.  One  comment  said  that  although 
the  desire  to  use  potentially  relevant 
data  in  the  "Pediatric  use"  subsection  of 
the  labeling  was  "understandable."  such 
data  should  not  take  the  place  of 
adequate  and  well-designed  controlled 
studies  in  the  pediatiic  population,  and 
that  FDA  ultimately  may  have  to  require 
such  studies.  The  comment  stated  that 
FDA  should  require  manufacturers  to 


fund  research  projects  regarding  drug 
safety  and  efScacy.  including  short-term 
and  long-term  side  effects,  in  pediatric 
patients. 

FDA  agrees  that  clinical  studies 
regarding  a  drug's  safety  and 
effectiveness  in  pediatric  patients  are 
desirable,  and  the  agency  encourages 
such  studies  in  appropriate  cases.  As 
discussed  in  comment  4  in  section  lU.C. 
of  this  document,  the  agency  has  the 
authority  to  require  such  studies  under 
certain  circumstances.  In  some  cases, 
such  studies  may  be  required  prior  to 
approval  where  pediatric  use  is 
important  and  where  the  adult  and 
pediatric  diseases  cannot  be  considered 
sufficiently  similar.  In  other  cases,  the 
controlled  trials  in  adults,  with 
pharmacokinetic  and  other  data  as 
needed,  may  support  valid  pediatric 
labeling. 

6.  One  comment  stated  that  FDA 
should  consider  other  alternatives  to  the 
rule,  including  a  formal  review  process 
that  collects  and  analyzes  available 
safety  and  efficacy  data  on  a  drug's  use 
in  the  pediatric  population  both  before 
and  after  marketing  approval,  which, 
through  committee  review,  could 
recommend  further  testing  of  the  drug 
after  it  is  marketed  if  specific  pediatric 
safety  or  efficacy  concerns  are  found. 

FDA  beheves  that  the  comment  has 
misinterpreted  the  purpose  of  the  rule. 
The  rule  describes  the  kind  of  data  and 
information  that  can  be  included  in 
labeling  for  the  pediatric  population.  In 
general,  it  is  the  sponsor's  responsibility 
to  collect,  on  a  continuing  basis, 
available  data  cm  safety  and  efficacy, 
propose  revised  labeling,  and  carry  out 
needed  studies.  In  some  circumstances, 
FDA  has  required  pediatric  studies  prior 
to  approval,  elicited  agreement  by  drug 
sponsors  at  the  time  of  marketing 
approval  to  carry  out  additional 
pediatric  studies  after  approval,  or 
stimulated  conduct  of  pediatric  studies 
after  approval.  When  appropriate,  FDA 
makes  use  of  its  standing  advisory 
committees  to  help  decide  whether  and 
when  pediatric  studies  are  needed. 

7.  One  comment  stated  that  FDA 
should  revise  the  rule  to  specify  what 
data  must  be  provided  by 
manufacturers.  The  comment  asked 
what  number  of  pediatric  patients 
would  be  sufficient  to  determine  if  there 
is  a  difiierence  in  age-related  response, 
and  how  FDA  will  determine  that  all 
available  information  about  the 
pediatric  xxae  of  all  available  drugs  has 
been  included,  including  epidemiologic 
studies. 

FDA  declines  to  accept  the  comment's 
suggestion.  The  agency  beUeves  that 
specifying  an  exact  number  of  pediatric 
patients  to  be  studied  would  be 


to  variations  in  the 

and  responses  td 
This  is  particularly  true, 
kinds  of  data  that  can 
rule  to  support 


impractical  du( 
pediatric  popui  ation 
different  drugs, 
given  the  varioi  s 
be  used  under  I  le 
pediatric  labeli:  ig. 

D.  Drugs  Currei  tly  Under  Review 

8.  One  comm  snt  suggested  that  drugs 
currently  undei  development  or  under 
review  by  FDA  should  be  given  special 
consideration  t( )  avoid  delays  in 
development  ax  d  approval  associated 
with  implemen  ation  of  the  rule. 

FDA  does  nol  expect  delays  in  review 
or  approval  as  t  result  of  this  rule.  FDA 
already  examin  ss  available  pediatric 
data  under  curr  ;nt  lal>eling  regulations. 
The  principal  c  lange  created  by  the 
revised  regulati  )n  is  the  ability  to  rely 
on  studies  in  ac  ults  to  support  pediatric 
efficacy  in  som(  situations. 

E.  Supplements  for  Drugs  Already 
Approved 

9.  One  commi  snt  suggested  that  FDA 
work  with  mam  ifacturers  of  approved 
drugs  to  develo  t  a  method  that  allows 
the  manufactur<  rs  to  update  their 
labeling  in  a  qujck  and  cost-en^ective 
manner.  The  comment  also  said  that 
package  insertsdo  not  generally  reflect 
current  scientiflp  literatvure  because  of 
the  problems  with  current  methods  of 
updating  labeliig.  The  comment  said 
that  this  had  created  situations  where 
prescribers  are  iiaking  decisions  on 
treatment  modalities  without  the  benefit 
of  timely  infomiation. 

FDA  does  notibelieve  that  changes  in 
regulations  are  feeded  to  allow  timely 
updating  of  labeling.  Under  the  current 
regulations,  appjlicants  can  propose 
changes  in  theiij  approved  labeling.  FDA 
normally  reviews  supplements  suibject 
to  prior  approval  in  the  order  received. 
Effectiveness  simplements  are  rated  as 
priority  or  stanckrd  and  are  subject  to 
performance  goals  set  in  connection 
with  the  Prescribtion  Drug  User  Fee  Act 
of  1992.  I 

10.  One  codi^mt  said  that  the  filing 
and  approval  ofjpediatric  labeling 
supplements  fi-qni  different  sponsors  on 
different  timetables  could  mean  that 
some  labels  for  ]  troducts  considered  to 
be  substantially  similar  might  be  silent 
with  regard  to  p  Kiiatric  usage,  while 
others  might  be  ietailed.  The  comment 
suggested  that  F  3A  and  the  American 
Academy  of  FeAatrics'  Committee  on 
Drugs  could  idejitify  therapeutic  classes 

rst,  so  that  FDA  could 
>ve  pediatric  use 
|ucts  bom  different 
,'oordinate 
implementation  jof  labeling  changes  for 
similar  agents. 


to  be  relabeled 
review  and  appi 
labeling  for  pr 
companies  and 


With  respect  to  effectiveness  claims, 
pharmacokinetics,  and  safety  data, 
much  information  is  drug  specific  and 
will  be  reviewed  as  it  is  submitted. 
Therefore,  the  agency  is  not  adopting 
the  comment's  suggestions.  The  agency 
advises,  however,  that,  in  general,  when 
a  class  of  drug  products  is  involved, 
FDA  examines  labeling  as  it  applies  to 
the  class. 

F.  Impact  on  Industry 

11.  One  comment  claimed  that  the 
rule  places  NDA  holders  at  a 
competitive  disadvantage  relative  to 
abbreviated  new  drug  application 
(ANDA)  holders.  The  comment  stated 
that  the  rule  would  give  NDA  holders 
the  burden  and  responsibility  for 
pediatric  studies  and  literature  searches, 
but  not  impose  a  similar  burden  and 
responsibility  on  ANDA  holders. 

FDA  disagrees  with  the  comment  in 
part.  The  rule  is  directed  to  anyone 
marketing  a  prescription  drug  and  is 
intended  to  encourage  the  inclusion  of 
more  complete  information  about  use  of 
a  drug  in  the  pediatric  population  and 
about  hazards  associated  with  this  use 
The  rule  permits  a  new  basis  for 
reference  to  pediatric  uses,  but  it  does 
not  impose  a  new  requirement  to 
conduct  studies  in  pediatric 
populations.  To  the  extent  that  NDA 
holders  have  access  to  data  not  available 
to  ANDA  holders,  they  will  have  more 
data  to  examine  and  more  likelihood  of 
having  a  basis  for  proposing  changes  to 
the  "Pediatric  use"  subsection  of 
labeUng.  The  agency  believes,  this 
represents  only  a  modest  burden  and,  in 
any  event,  sees  no  other  way  to  gain 
further  pediatric  information  in 
labeling.  ANDA  holders  cannot  be 
required  to  examine  data  they  do  not 
possess.  ANDA  holders  are  not 
precluded  from  providing  pediatric  use 
data,  and  are  expected  to  do  so  under 
this  rule,  if  data  are  available.  An  ANDA 
applicant  who  believes  new  safety  or 
effectiveness  information  should  be 
added  to  a  product's  labeling  should 
provide  adequate  supporting 
information  to  FDA,  and  FDA  will 
determine  whether  the  labeling  for  the 
generic  and  listed  drugs  should  be 
revised. 

G.  Minor  Editorial  Changes 

12.  One  comment  said  that  labeling 
revisions  that  are  editorial  in  nature  and 
are  used  to  reformat  existing  pediatric 
use  labeling  information  to  conform  to 
the  rule  should  be  made  in  accordance 
with  §  314.70(d)  (21  CFR  314.70(d)) 
(changes  described  in  the  annual 
report).  The  comment  said  that  this 
would  also  facilitate  the  agency's 
processing  of  minor  changes. 
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FDA  agrees  with  the  comment.  As 
stated  in  the  preamble  to  the  proposed 
nile.  "[mjinor  editorial  changes  may  be 
made  in  accordance  with  §  314.70(d)" 
(57  FR  47423  at  47426).  To  comply  with 
this  rule,  references  to  "children"  in  the 
"Pediatric  use"  subsection  of  the  insert 
labeling  of  products  already  being 
marketed  must  be  changed,  where 
appropriate,  to  "pediatric  population" 
or  "pediatric  patients."  For  products 
other  than  biological  products,  such 
changes  are  considered  minor  editorial 
changes. 

As  stated  in  the  preamble  to  the 
proposed  rule,  for  biological  products, 
such  changes  are  to  be  submitted  in 
accordance  with  the  procedures 
outlined  in  §601.12  (21  CFR  601.12)  (57 
FR  47423  at  47426). 

H.  Format  of  Proposed  Labeling 

13.  One  conunent  said  that  it  is 
impractical  and  impossible  to  list  on  the 
labeling  all  dosages  and  hazards  for  the 
pediatric  population.  The  comment 
suggested  placement  of  a  general  label 
on  all  adult  prescription  drugs  stating 
that  the  medication  should  not  be  given 
to  pediatric  patients  without  a 
physician's  instructions.  The  comment 
said  that  requiring  overly  complicated 
and  lengthy  information  on  labeling 
would  discourage  the  prescribing  of 
needed  medications. 

FDA  believes  that  the  comment 
misinterprets  the  proposed  rule  and  the 
purpose  of  pediatric  use  labeling.  The 
purpose  of  the  rule  is  to  encourage  more 
pediatric  use  information  in  labeling 
and  to  provide  practitioners  with  more 
information  on  pediatric  use. 

14.  One  comment  said  that  for  certain 
products,  e.g.,  corticosteroids,  where 
class  labeling  has  been  in  effect,  the 
agency  will  have  to  decide  and 
commimicate  how  the  pediatric 
wording  will  be  addressed. 

In  most  cases,  pediatric  labeling  will 
be  drug  specific.  Where  class  labeling 
exists,  FDA  generally  examines  the 
labeling  for  those  products  as  a  whole. 

IV.  Specific  Comments  on  the  Proposed 
Rule  *^^ 

A.  Section  201.57(f)(9)(i) 

FDA,  on  its  own  initiative,  has  added 
a  definition  in  §  201.57(f){9)(i)  to 
indicate  that  under  paragraphs  (f)(9)(ii) 
through  (f)(9)(viii),  the  terms  "pediatric 
population(s)"  and  "pediatric 
patient(s)"  are  defined  as  the  pediatric 
age  group,  fit>m  birth  to  16  years, 
including  age  groups  often  called 

neonates,  infants,  children,  and 
adolescents. 


B.  Proposed  §201^7  (f)(9Mi)  ard 

FDA  received  no  comments  on  these 
provisions  (renumbered  as 
§201.57(f)(9)(ii)  and  (f)(9)(iii)).  and  has 
finalized  them  without  change. 

C.  Proposed  §201.57(f)(9)(iii) 
Proposed  §  201.57(f)(9)(iii) 

(renumbered  as  §  201.57(f)(9)(iv))  states, 
in  part,  that  "FDA  may  approve  a  drug 
for  pediatric  use  based  on  adequate  and 
well-controlled  studies  in  adults,  with 
other  information  supporting  pediatric 
use.  In  such  cases,  the  agency  will  have 
concluded  that  the  course  of  the  disease 
and  the  effects  of  the  drugs  are 
sufficiently  similar  in  children  and 
adults  to  permit  extrapolation  from  the 
adult  data  to  children.  The  additional 
information  supporting  pediatric  use 
must  include  data  on  the 
pharmacokinetics  of  the  drug  in 
children  for  determination  of  pediatric 
dosage.  Other  information,  such  as  data 
from  pharmacodynamic  studies  of  the 
drug  in  children,  controlled  or 
uncontrolled  studies  confirming  the 
safety  or  effectiveness  of  the  drug  in 
chilchen.  pertinent  premarketing  or 
postmarketing  studies  or  experience, 
may  be  necessary  to  establish  the 
applicability  of  the  adult  data  to 
children." 

15.  One  comment  said  FDA  should 
revise  proposed  §  201.S7(f)(9)(iii)  to 
indicate  that  pharmacokinetic  data  are 
not  mandatory  in  some  situations. 
Another  comment  stated  that 
pharmacokinetic  data  may  not  be  the 
most  appropriate  v»ray  to  determine 
pediatric  dosing  because  the  differences 
in  metabolism  or  in  distribution  in 
pediatric  patienta  may  support  dosing 
that  will  not  necessarily  be  related  to 
blood  levels.  Both  commenta  stated  that 
dosing  for  inhalation  products  should 
not  be  based  on  pharmacokinetics. 

Another  comment  said  that 
difficulties  in  obtaining  informed 
consent,  use  of  placebo  controls,  and 
obtaining  adequate  blood  samples  for 
pharmacokinetic  analysis  in  pediatric 
patients  are  not  serious  impedimenta  to 
performing  studies  necessary  for 
appropriate  pediatric  labeling.  Jhe 
comment  said  there  is  a  well-established 
ethical  structure  within  which  informed 
consent  may  be  obtained  and  placebo 
controls  used  in  the  pediatric 
population,  and  that  current  technology 
requires  only  very  small  blood  samples 
for  measurement  of  most  compounds. 
According  to  the  comment,  the  primary 
impediments  to  doing  adequate  clinical 
trials  in  the  pediatric  population  are  the 
absence  of  a  regulatory  mandate  and  the 
existence  of  economic  disincentives.    * 


The  agmcy  recognizes  that 
pharmacokinetic  data  are  important 
sources  of  information,  but  may  not 
always  be  the  most  appropriate  method 
for  determining  pediatric  dosing 
schedules  and  may  be  infeasible, 

unnecessary,  or  insufficient.  Other  types 
of  data  or  experience  may  smnetimes 
substitute  for  pharmacokinetic  data,  and 
other  data  or  experience  in  the  pediatric 
population  may  be  needed  in  addition 
to  pharmacokinetic  data.  The  agency 
has  modified  the  rule  to  state  that  the 
additional'information  supporting 
pediatric  use  must  ordinarily  include 
data  on  the  pharmacokinetics  of  the 
drug  in  the  pediatric  population  for 
determination  of  pediatric  dosage. 

As  discussed  in  response  to  com&iMit 
4  in  section  m.C.  of  this  doaunent,  this 
rule  does  not  create  a  new  requirement 
for  peoiatric  studies,  but  the  authority 
for  requiring  pediatric  studies  already 
exista.  There  are  situations  in  which 
data  on  safe  and  efiiBctive  use  in 
pediatric  patienta  nuy  be  necessary  for 
approval  or  for  continued  marketing  of 
a  drug.  Revised  §  201.57(f)(9)  does  not 
create  the  requirement  for  pediatric 
studies,  but  is  intended  to  encourage  the 
inclusion  of  more  comprehmsive 
labeling  about  pediatric  use  by 
permitting  use  of  adult  data  in 
establishing  pediatric  efficacy. 
Specifically,  the  rule  allows  the 
pediatric  use  statemoit  to  be  based  on 
adequate  and  well-controlled  studies  in 
aduhs  when  additional  information 
exista  to  show  that  the  course  of  the 
disease  and  the  effecte  of  the  drug  are 
sufficiently  similar  in  aduhs  and 
pediatric  patienta  to  permit 
extrapolation  bom  the  adult  efficacy 
data  to  pediatric  populations. 

FDA  has,  on  ita  owrn  initiative, 
amended  proposed  §201. 57(f)(9)(iii)  to 
indicate  that  FDA's  determination 
whether  the  effecta  of  a  drug  are 
sufficienUy  similar  in  adulta  and 
pediatric  patienta  will  include  an 
examination  of  the  drug's  beneficial  and 
adverse  effecte.  FDA  has  also  amended 
§  201.57(f)(9)(iiil  to  make  clear  that 
other  information  besides 
pharmacokinetic  data  may  be  necessary 
not  simply  to  "establish  the 
applicability  of  the  adult  data  to 
pediatric  patients,"  but,  more  generally 
"to  show  that  the  drug  can  be  used 
safely  and  effectively  in  pediatric 
patients."  Section  201.57(f)(9)(iii)  has 
also  been  modified  to  remove  any 
potential  misimpression  that 
uncontrolled  studies  could  demonstrate 
effectiveness. 

16.  One  comment  questioned  the 
rule's  language  about  extrapolating 
adult  data  to  pediatric  patients.  The 
comment  said  that  the  exact  mechanism 
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by  which  many  psychiatric  drugs  work 
is  not  known,  so  that,  for  these  drug 
products,  extrapolation  between  adult 
and  pediatric  populations  may  be 
inaccurate  and  potentially  hazardous. 
The  comment  noted  that  randomized 
controlled  studies  of  tricyclic 
antidepressants  in  pediatric  patients 
have  raised  questions  regarding  efficacy, 
while  safety  issues  have  been  raised 
based  on  noncontrolled  data  indicating 
a  potential  risk,  which  might  not  have 
been  clear  based  on  adult  data,  of 
sudden  cardiac  death  in  pediatric 
patients  using  tricyclics. 

FDA  agrees  that  extrapolation  from 
adult  experience  is  inappropriate,  and 
thus  unacceptable,  in  some  cases. 
Extrapolation  is  not  necessary  under  the 
rule,  but  is  an  alternative  to  the  conduct 
of  adequate  and  well-controlled  studies 
in  pediatric  patients.  In  those  cases 
where  the  pediatric  use  statement  is 
based  primarily  on  adequate  and  well- 
controlled  studies  in  adults,  additional 
information  supporting  pediatric  use  is 
usually  needed,  ordinarily  including 
data  on  the  pharmacokinetics  of  the 
drug  in  the  pediatric  population  for 
determination  of  pediatric  dosage.  Other 
information,  such  as  data  from 
pharmacodynamic  studies  of  the  drug  in 
pediatric  patients,  data  from  other 
studies  supporting  the  safety  or 
effectiveness  of  the  drug  in  pediatric 
patients,  pertinent  premarketing  or 
postmarketing  studies  or  experience, 
may  be  necessar>'  to  show  that  the  drug 
can  be  used  safely  and  effectively  in  the 
pediatric  population. 

17.  One  comment  said  that  the 
preamble  to  the  final  regulation  should 
clarify  that  "other  information" 
supporting  pediatric  use  in  proposed 
§201.57(f)(9)(iii)  need  not  be  Umited  to 
data  developed  or  sponsored  by  the 
NDA  holder,  but  may  include  data  such 
as  reporis  of  studies  by  academic 
researchers  in  peer-review  journals  that 
were  prepared  by  persons  who  are  not 
related  to  the  NDA  sponsor. 

The  agency  believes  that  no  change  is 
needed  in  revised  §  201.57(f}(9)(iv) 
because  the  section  does  not  suggest 
that  the  data  must  have  been  developed 
or  sponsored  by  the  NDA  holder. 

a  Proposed  §201. 57(f)(9)(iv) 

FDA  received  no  comments  on  this 
provision  (renimibered  as 
S20l57(f){9)(v)),  and  has  finalized  it 
without  change. 

E.  Proposed  §201.57(f)(9)(v) 

Proposed  §  201. 57(f)(9)(v) 
(renumbered  as  §  201.57(f)(9)(vi)) 
provides,  in  part,  that  "|ilf  the 
requirements  for  a  finding  of  substantial 
evidence  to  support  a  pediatric 
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indication  or  a  pediatric  use  statement 
have  not  been  i^et  for  any  pediatric 
population,  this  subsection  of  the 
labeling  shall  contain  the  following 
statement:  'Safoy  and  effectiveness  in 
children  have  npt  been  established.'" 
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comment  suggested  that 
FDA  require  m^datory  phased-in  safety 
testing  and  appi  opriate  clinical  studies 
of  pharmaceutic  als  in  the  pediatric 
population.  Alt!  imatively,  the  comment 
recommended  tnat  FDA  and 
manufacturers  work  to  develop 
agreements  wh^by  the  manufacturer 
consents  to  cany  out  additional 
postapproval  pediatric  studies. 

FDA  Delieves  that  the  comment 
suggests  actions  beyond  the  scope  of 
this  rule.  FDA  encourages  pediatric 
testing,  and,  as  discussed  in  comment  4 
in  section  III.C.  pf  this  document,  has 
the  authority  topequire  pediatric 
studies.  In  som^  cases,  n3A  will  require 
pediatric  studies  for  approval  or 
continued  marUsting.  'Diis  rule, 
however,  does  eot  add  new 
requirements  for  pediatric  studies,  but 
rather  describes  the  kind  of  data  that 
can  be  used  to  sipport  labeling  claims. 

F.  Proposed  §  2^1 .57(f)(9)(vi) 

Proposed  §  2fll.57(f)(9)(vi) 
(renumbered  as  S  201.57(f)(9)(vii)) 
provides  "(i]f  tl  e  sponsor  believes  that 
none  of  the  stat  ments  described  in 
paragraphs  (f)(g  (i)  through  (f)(9)(v) 
(renumbered  as  (f)(9)(ii)  through 
(f)(9)(vi))  of  thi^  section  is  appropriate 
or  relevant  to  ibe  labeling  of  a  particular 
drug,  the  sponsor  shall  provide  reasons 
for  omission  of  the  statements  and  may 
propose  alternative  statement(s).  FDA 
may  permit  use  of  an  alternative 
statement." 

19.  One  comi  lent  asserted  that  the 
proposal  did  no  L  adequately  address  the 
problem  of  a  lai  ;e  number  of  drugs  that 
have  been  appn  ved  and  marketed  for 
years  without  p  idiatric  usage 
information  in  1  leir  labeling,  which  are 
widely  used  in  pediatric  patients  and 
for  which  there  &s  substantial  pubUshed 
literatur^regarding  their  pediatric  use. 
The  comment  npted  that  proposed 

would  imp>ose  on  the 
^onsibility  for  providing 
would  promote  the  safe 
of  prescription  drugs 
jnts  and  noted  that  the 
/e  complex  reasons  for 
wanting  to  include 
Ration  in  the  labeling. 
The  comment  recommended  that  the 
final  rule  include  a  mechanism  that 
would  allow  summary  information  from 
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authoritative  published  literatiue  to  be 
added  to  the  labeling  of  currently 
marketed  drugs  so  tbds  information 
would  be  available  to  the  pediatric 
prescriber.  It  suggested  that  the  rule 
should  provide  an  option  permitting 
"recognized  authoritative  medical 
experts  or  groups  of  experts"  to  provide 
information  to  support  pediatric 
information  in  the  labeling  in  lieu  of  the 
sponsor. 

Another  comment  uiged  the  agency  to 
provide  for  the  incorporation  of 
supplemental  indications  into  drug 
labeling  based  solely  on  information 
submitted  by  persons  other  than  the 
sponsor.  The  comment  said  that  changes 
should  be  made  based  on  studies 
reported  in  peer-reviewed  medical 
literature,  rather  than  relying  on 
submissions  by  the  sponsor.  The 
comment  stated  that  this  was  necessary 
to  make  the  labeling  of  certain  drugs, 
particularly  anticancer  agents,  conform 
to  the  current  state  of  medical 
knowledge.  The  comment  noted  that 
FDA  restricts  promotion  of  off-label 
uses,  and  third-party  payers  often  take 
the  position  that  agents  that  have  no 
labeled  indication  for  treatment  of 
cancers  in  pediatric  patients  are 
experimental  and  therefore 
nonreimbursable,  even  though  they  may 
be  safe  and  effective. 

The  sponsor  is  primarily  responsible 
for  bringing  forth  evidence  to  support 
labeling  changes.  A  third  party  could, 
however,  provide  evidence  to  persuade 
the  agency  to  direct  the  sponsor  to 
submit  a  labeling  supplement.  A  study 
need  not  have  been  conducted  by  or  on 
behalf  of  the  sponsor  in  order  to  support 
a  labeling  change.  The  evidence  to 
support  labeling  should  continue  to  be 
of  the  type  and  quality  that  would 
ordinarily  support  labeling  statements. 
Published  literature  on  pediatric  use 
may  contribute  to  this  evidence,  and 
authoritative  groups  may  suggest 
approaches,  but  the  views  of 
authoritative  groups  do  not  themselves 
represent  sufficient  evidence  of 
effectiveness.  With  respect  to  the 
comment  concerning  reimbursements, 
the  agency  advises  that  reimbursements 
to  patients  are  beyond  the  scope  of  the 
rule  and  FDA  authority.  However,  FDA 
agrees  with  the  underlying  concern  that 
appropriate  indications  be  on  the  label 
so  that  practitioners  understand  how 
best  to  prescribe  the  drug  for  the 
patient's  medical  benefit. 

G.  Proposed  §201.57(f)(9)(vii) 

Proposed  §  201.57(f)(9)(vii) 
(renumbered  as  §  201.57(f){9)(viii)) 
states  "(i]f  the  drug  product  contains 
one  or  more  excipients  that  present  an 
increased  risk  of  toxic  effects  to 


neonates  or  other  pediatric  subgroups,  a 
special  note  of  this  risk,  genially  in  the 
'Contraindications,'  'Warnings.'  or 
'Precautions'  section,  shall  be  made." 

20.  Four  comments  expressed  concern 
about  this  proposed  reqiurement.  One 
comment  said  that  the  data  relating  to 
the  toxicity  of  excipients,  including 
preservatives,  are  inconclusive,  making 
the  requirement  inappropriate.  TTie 
comment  stated  that  FDA  should 
encourage  collection  and  analysis  of 
data  to  enable  specific  determinations 
on  the  use  of  excipients  and 
preservatives. 

Another  comment  asked  FDA  to 
clarify  whether  the  proposed 
requirement  that  labeling  contain 
statements  about  excipients  that  present 
an  increased  risk  of  adverse  effects  to 
the  neonate  or  other  pediatric  subgroups 
was  intended  to  reflect  published 
literature  or  to  be  based  on  studies 
designed  to  show  whether  an  increased 
risk  exists.  It  added  that  it  was  not  clear 
how  or  by  whom  a  determination  of 
increased  risk  would  be  established. 
The  comment  suggested  that  the  final 
rule  state  that  a  sponsor  can  rely  on 
existing  information  and  is  not  required 
to  conduct  additional  studies.  Tlie 
comment  also  suggested  that,  if 
additional  studies  were  necessary, 
animal  data  be  used  rather  than 
requiring  clinical  studies  in  neonates.  It 
suggested  that  a  standardized  list  could 
be  developed  jointly  by  industry  and 
FDA. 

A  third  comment  suggested  that  a 
requirement  that  any  labeling  identify 
any  increased  risk  of  toxic  effects  to 
neonates  or  other  pediatric  groups 
should  not  be  interpreted  as  establishing 
a  requirement  that  sponsors  conduct 
toxicology  or  other  studies  to  identify  or 
quantify  such  risks.  The  comment  also 
stated  that  the  preamble  to  the  final 
regulation  should  state  whether  the 
increased  risk  of  toxic  effects  is  limited 
to  those  established  by  human  data  or 
experience,  or  would  also  include  those 
based  on  animal  or  in  vitro  models. 

A  fourth  comment  noted  that  ANDA 
holders  may  use  excipients  different 
from  those  used  by  the  reference  fisted 
drug.  The  comment  suggested  that 
ANDA  holders  should  be  required  to 
.  provide  specific  information  regarding 
excipients  used. 

The  final  rule  requires  the  labeling  for 
a  drug  product  containing  one  or  more 
inactive  ingredirats  that  present  an 
increased  risk  of  toxic  effects  to 
neonates  or  other  pediatric  subgroups  to 
note  such  risks  in  the 
"Contraindications."  "Warnings,"  or 
"Precautiuns"  section  of  the  labeling.  If 
toxicity  data  for  the  inactive 
ingFedient(s)  do  not  exist  or  are 


inconclusive,  revised  $201.57(f)(9Kviii) 
would  not  require  the  labeling  to 
contain  a  statonent  about  an  increased 
risk  to  neonates  or  other  pediatric 
subgroups.  However,  in  such  cases.  FDA 
encourages  appUcants  to  collect  and 
analyze  data  on  inactive  ingredients  and 
preservatives  that  could  represent  a 
pediaUic  risk.  These  data  may  include 
human  data,  animal  data,  or  data 
derived  from  in  vitro  models. 

FDA  also  notes  that  current 
regulations  afready  require  ANDA 
applicants  whose  inactive  ingredients 
differ  &t)m  those  used  in  the  reference 
listed  drug  to  identify  and  characterize 
the  inactive  ingredients  in  a  proposed 
drug  product  and  to  provide 
information  demonstrating  that  such 
inactive  ingredients  do  not  affect  the 
safety  of  the  proposed  drug  product  (see 
21  CFR  314.94(a)(9)).  Given  Uiese 
provisions,  there  is  no  reason  to  believe 
that  the  inactive  ingredients  used  in  a 
generic  drug  product  are  any  less  safe 
than  those  in  the  reference  listed  drug. 

The  agency  has  determined  that,  for 
the  purposes  of  this  final  rule,  the  terms 
"excipient"  and  "inactive  ingredient" 
have  the  same  meaning.  However, 
because  the  agency  generally  uses  the 
term  "inactive  ingredient,"  the  agency 
has,  on  its  own  initiative,  amended 
proposed  §  201.57(f)(9)(vii)  to  ^efer  to 
"inactive  ingredients"  instead  of 
"excipients." 

V.  Legal  Authority 

FDA's  revision  to  the  "Pediatric  use" 
subsectioaof  prescription  drug  labeling 
is  authorized  by  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  and  by  the 
Pubhc  Health  Service  Act  (the  PHS  act). 
Section  502(a)  of  the  act  prohibits  false 
or  misleading  labeling  of  drugs, 
including,  under  section  201(n)  of  the 
act;  failure  to  reveal  material  facts 
relating  to  potential  consequences  under 
customary  conditions  of  use. 

Section  502(f)  of  the  act  requires  drug 
labeling  to  have  adequate  directions  for 
use  and  adequate  warnings  against  use 
by  the  pediatric  population  where  its 
use  may  be  dangerous  to  health,  as  well 
as  adequate  warnings  against  unsafe 
dosage  or  methods  or  diutition  of 
administration,  as  are  necessary  to 
protect  users. 

Section  502(j)  of  the  act  prohibits  use 
of  drugs  that  are  dangerous  to  health 
when  used  in  the  manner  suggested  in 
their  labeling.  Drug  products  that  do  not 
meet  the  requirements  of  any  paragraph 
of  section  502  of  the  act  are  deemed  to 
be  misbranded. 

In  addition  to  the  misbranding 
provisionik  the  premarket  approval 
provisions  of  the  act  authorize  FDA  to 
require  that  preacriptioa  dmg  lalieling 


provide  the  practitioner  with  adequate 
information  to  permit  safe  and  effective 
use  of  the  drug  product.  Under  section 
505  of  Uie  act.  FDA  will  approve  an 
NDA  only  if  tiie  dmg  is  shown  to  be 
both  safe  and  effective  for  its  intended 
use  under  the  conditions  set  forth  in  the 
drug's  labehng.  Section  701(a)  of  the  act 
(21  U.S.C.  371(a))  authorizes  FDA  to 
issue  regulations  for  the  efficient 
enforcement  of  the  act. 

Under  §  201.100(d)  (21  CFR 
201.100(d))  of  FDAs  labeling 
regulations,  prescription  drug  products 
must  bear  labeling  that  contains 
adequate  information  under  which 
ficensed  practitioners  can  use  the  drug 
safely  for  their  intended  uses.  Section 
201.57  describes  specific  categories  of 
information,  including  information  fbr 
drug  use  in  selected  subgroups  of  the 
general  populaticm.  which  must  be 
present  to  meet  the  requirements  of 
§201.100. 

In  addition,  under  21  CFR  314.125. 
FDA  will  not  approve  an  NDA  unless, 
among  other  things,  there  is  adequate 
safety  and  effectiveness  information  for 
the  labeled  uses  and  the  product 
labeling  complies  with  the  requirements 
of  part  201  (21  CFR  part  201). 

Section  351  of  the  PHS  act  provides 
legal  authority  for  the  agency  to  regulate 
the  labeling  and  shipment  of  biological 
products.  Licenses  for  biological 
products  are  to  be  issued  only  upon  a 
shovring  that  they  meet  standards 
"designed  to  insure  the  continued 
safefy.  purify,  and  potency  of  such 
products"  prescribed  in  regulations  (42 
U.S.C  262(d)).  The  "potency"  of  a 
biological  product  includes  its 
effectiveness  (21  CFR  600.3(s)).  Section 
351(b)  of  the  PHS  act  prohibits  false 
labeling  of  a  biological  product.  FDA's 
regulations  in  part  201  apply  to  all 
prescription  drug  products,  including 
biolc»ical  products. 

A  drug  product  that  is  not  in 
compUance  with  §  201.57(f)(9)  would  be 
considered  misbranded  and  an 
unapproved  new  drug  under  the  act.  A 
noncomplying  product  that  is  a 
biological  product  would,  in  addition, 
be  considered  falsely  labeled  and  an 
unlicensed  biological  product  under  the 
PHS  act. 

VI.  Implementation 

The  primary  purpose  of  the  proposed 
rule  was  to  revise  the  existing  pediatric 
labeling  requirements  by  expanding  the 
basis  on  which  information  about  use  of 
a  drug  in  the  pediatric  population  may 
be  included.  "The  proposed  rule  would 
have  required  sponsors  to  comply  with 
the  pediatric  use  provisions  1  year  after 
the  date  ot  publication  of  a  final  rule  in 
the  Fedend  Regiiter. 


UMI 


21.  Several  conuiients  said  that  the 
proposed  1-yeer  implementation  period 
was  too  short.  The  comments  claimed 
that  extrapolating  and  reviewing  data 
would  be  time  consuming  and  that  the 
agency  would  be  unable  to  approve 
pediatric  use  labeling  within  1  year.  The 
comments  suggested  that  the  agency 
cooperate  with  industry  to  estwlidi  a  3- 
year  implementation  schedule,  only 
require  sponsors  to  submit  revised 
labeling  in  1  year,  or  jnake  the  rule 
efliective  in  2  years. 

The  agency  has  carefully  considered 
the  comments  and  has  revised  the 
implementation  schedule  for  the  flnal 
rule.  The  agency  will  accept  pediatric 
use  information  based  on  revised 
§  201.57(f)(9)  after  January  12, 1995. 

Sponsors  have  a  continuing  obligation 
to  maintain  labeling  that  is  truthftil  and 
comprehensive  in  accordance  with 
§  201.57.  including  §  201.57(f)(9). 
Section  201.57(f)(9)  requires  labeling  to 
contain  at  least  one  of  the  statements 
under  §201. 57(f)(9)(ii)  through  (f)(9)(vi). 
or  to  propose  an  alternative  statement 
under  §  201.57(f)(9)(vii).  The  statement 
must  accurately  describe  available  data. 

Sponsors  must,  therefore,  reexamine 
existing  data  to  determine  whether  the 
"Pediatric  use"  subsection  of  the 
labeling  can  be  modified  based  on 
adequate  and  well-controlled  studies  in 
adults  and  other  information  supporting 
pediatric  use,  and,  if  appropriate, 
submit  a  supplemental  application  to 
comply  with  new  §201.57(f)(9)(iv)  by 
December  13. 1996.  A  sponsor  who  does 
not  believe  that  the  disease  and  drug 
effects  are  similar  in  the  pediatric  and 
adult  populations,  or  who  believes  that 
use  in  pediatric  patients  is  otherwise 
not  adequately  supported  by  data, 
should  not  propose  revised  labeling 
under  new  §201.57(f)(9)(iv),  and  need 
not  inform  the  agency  oif  this 
conclusion. 

Therefore,  FDA  expects  sponsors  to 
examine  available  information  and 
update  pediatric  labeling  for  their 
products,  if  appropriate.  Sponsors 
should  also  examine  data  on  the  extent 
and  natiue  of  use  of  their  products  in 
pediatric  patients.  If  FDA  concludes  that 
a  particular  drug  is  widely  used, 
represents  a  safety  hazard,  or  is 
therapeutically  important  in  the 
pediatric  population,  and  the  drug 
sponsor  has  not  submitted  any  pediatric 
use  information,  then  the  agency  may 
require  that  the  sponsor  develop  and/or 
submit  pediatric  use  information. 

If  FDA  has  made  a  specific  request  for 
the  submission  of  pediatric  use 
information  because  of  expected  or 
identified  pediatric  use,  and  the  sponsor 
foils  to  provide  such  information,  the 
agency  may  consider  the  product  to  be 
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a  misbranded  dr  ig  under  section  502  of 
the  act,  or  a  false  ly  labeled  biological 
product  under  section  351  of  the  PHS 
Act,  as  well  as  at  unapproved  new  drug 
or  unlicensed  biological  product.  (See 
21  U.S.C.  355  and  42  U.S.C.  262). 

Under  the  fina  :  rule,  any  new  or 
revised  pediatric  indications,  or 
statements  on  pe  diatric  indications,  or 
statements  on  pe  diatric  use  under  the 
provisions  of  §  2  )1.57(f)(9)(ii)  through 
(f)(9)(iv)  would  I  squire  FDA  approval  of 
a  supplemental  i  pplication  in 
accordance  with  §314. 70(b)  or  §601.12. 
Other  changes  to  proposed 
§201.57<f)(9)(ii)  hrough  (f)(9)(iv)  to  add 
or  strengthen  pr<  cautions, 
contraindication  t,  warnings,  or  adverse 
reactions  or  to  a<  d  or  strengthen  dosage 
and  administrati  m  instructions  to 
increase  a  produ  :t's  safety  (for  products 
other  than  bioloj  ical  products)  could  be 
put  into  effect  atthe  time  a  supplement 
covering  the  change  is  submittCKl  to  FDA 
in  accordance  wjth  §  314.70(c).  Minor 
editorial  changes  to  products  other  than 
biological  produns  may  be  made  in 
accordance  with i§  314.70(d). 

To  comply  witji  this  rule,  references 
to  "children"  in  the  "Pediatric  use" 
subsection  of  tha  insert  labeling  of 
products  already  being  marketed  must 
be  changed,  whe  "e  appropriate,  to 
"Pediatric  popul  ition"  or  "pediatric 
patients."  The  a{  ency  advises  that  after 
January  12, 1995  such  changes  must  be 
made,  no  later  th  Em  the  first  time  that 
labeling  is  sent  t( » the  printers  or 
ordered  for  repri  iting  to  replenish  old 
stocks  of  Iat)elin( .  Such  changes  for 
products  other  ti  an  biological  products 
are  considered  n  inor  editorial  changes 
and  may  be  subn  litted  in  an  annual 
report  in  accorda  nee  with  §  314.70(d). 

Any  new  or  re'  rised  statement  under 
§  201.57(f)(9)(viii )  regarding  inactive 
ingredients  that  i  nay  be  toxic  to  the 
neonate  or  other  pediatric  subgroup 
should  be  made  ni  accordance  with  the 
provisions  of  §  3i4.70(c)  or  §601.12  (21 
CFR  601.12),  as  mpropriate. 

All  supplements  containing  pediatric 
use  information  and  their  mailing 
covers  should  bejplainly  marked 
"Pediatric  supplements." 

For  those  prodiicts  subject  to  section 
351  of  the  PHS  ak,  labeling  changes 
should  be  made  n  accordance  with 
§601.12.  Persona  who  have  questions 
regarding  such  cianges  and  need 
guidance  on  whether  a  supplement  is 
contact  one  of  the 
[visions  as  appropriate: 
itics  Research  and 
of  Application  Review 
^585),  301-594-5109; 
i  Research  an4  Review, 
le  and  Related  Product 
1-475),  301-594- 


necessary  shoulc 
following  three 
Office  of  Therai 
Review.  Divisior 
and  Policy  (I 
Office  of  Vaccine 
Division  of  Vaccj 
Applications  (} 


2090;  or  Office  of  Blood  Research  and 
Review,  Division  of  Blood  Applications 
(HFM-370).  301-594-2012;  at  the 
following  address:  Center  for  Biologies 
Evaluation  and  Research,  Food  and 
Drug  Administration,  1401  Rockville 
Pike,  suite  200N,  Rockville,  MD  20852. 

22.  One  comment  suggested  that  the 
rule  would  have  a  substantial  economic 
impact,  particularly  if  the  agency 
adheres  to  the  proposed  1-year 
implementation  period.  The  comment 
said  that  there  are  cost  factors  arising 
from  the  extensive  resources  required  to 
reevaluate  the  available  clinical  study 
data  and  literature  to  extrapolate  adult 
safety  data  to  the  pediatric  age  group  or 
groups.  The  comment  noted  that  drug 
studies  in  pediatric  patients  have 
additional  costs  not  experienced  with 
the  adult  population,  and  may.  in  some 
cases,  require  inpatient  studies.  The 
comment  also  claimed  that  encouraging 
pediatric  studies  prior  to  approval  or  as 
a  Phase  4  commitment  could  lengthen 
the  development  process,  slow  drug 
approval,  and  thereby  have  an 
additional  economic  impact. 

The  agency  has  considered  the 
comment  and  has  revised  the 
implementation  schedule  for  this  final 
rule.  The  implementation  schedule  is 
discussed  in  section  VI.  of  this 
docimient. 

The  agency  stresses  that  this  rule  does 
not  require  sponsors  to  conduct 
pediatric  studies.  The  authority  to 
require  studies  is  found  in  the  act  and 
regulations  already  promulgated. 
Rather,  this  rule  recognizes  alternative 
methods  of  establishing  substantial 
evidence  to  support  pediatric  labeling 
claims.  Where  a  fin(£ng  of  substantial 
evidence  to  support  a  pediatric 
indication  or  a  pediatric  use  statement 
has  not  been  met  for  a  specific  subgroup 
or  for  any  pediatric  population,  the 
sponsor  must  instead  indicate  that  no 
data  are  available.  If  a  sponsor  believes 
that  a  pediatric  use  statement  would  be 
inappropriate  or  irrelevant  to  the 
labeling  of  a  particular  drug,  it  must 
provide  a  reason  for  omitting  the 
statement.  This  rule  does  not  affect  any 
determination  by  the  agency  that 
pediatric  studies  are  needed  before  or 
after  approval  for  a  new  drug. 

VII.  Environmmtal  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


Vm.  Analyst  af  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  aVkilable  regulatory ' 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  principles  set  out  in  the 
Executive  Order.  In  addition,  the  final 
rule  is  not  a  significant  regulatory  action 
as  defined  by  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  the  final  rule  does  not 
impose  additional  requirements  for 
sponsors  to  conduct  pediatric  studies, 
the  agency  certifies  that  the  final  rule 
will  not  buBve  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

List  of  Subjects  in  21  CFR  Part  201 

Drugs.  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  part  201  is  amended 
as  follows: 

PART  201— LABEUNQ 

1.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Authority:  Sees.  201,  301.  501,  502.  503, 
505,  506,  507,  508,  510,  512.  530-542.  701, 
704,  721  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  331.  351,  352, 
353,  355,  356,  357,  358,  360.  360b,  360gg- 
3608S,  371.  374.  379e):  sees.  215.  301,  351 
361  of  the  Public  Health  Service  Act  (42 
U.S.C  216,  241,  262,  264). 

2.  Section  201.57  is  amended  by 
revising  paragraph  (f)(9)  fo  read  as 
follows: 

§201.57   Specmcrequiraments  on  content 
and  f onnat  of  labeling  for  human 
prescription  drugs. 
•        *        •        •        • 

(f)  •  •  * 

(9)  Pediatric  use: 

(i)  Pediatric  population(s)/pediatric 
patient(s):  For  the  purposes  of 
paragraphs  (f)(9)(ii)  through  (f)(9Kviii)  of 
this  setion,  the  terms  "pediatric 


population(s)"  and  "pediatric 
patient(s)"  are  defined  as  the  pediatric 
age  group,  from  birth  to  16  years, 
including  age  groups  often  called 
neonates,  infonts.  children,  and 
adolescents. 

(ii)  If  there  is  a  specific  pediatric 
indication  (Le.,  an  indication  different 
from  those  approved  for  adults)  that  is 
supported  by  adequate  and  well- 
controlled  studies  in  the  pediatric 
population,  it  shall  be  described  under 
the  "Indications  and  Usage"  secticm  of 
the  labeling,  and  appropriate  pediatric 
dosage  information  shall  be  given  under 
the  "Dosage  and  Administration" 
section  of  the  labeling.  The  "Pediatric 
use"  subsection  shall  cite  any 
limitations  on  the  pediatric  indication, 
need  for  specific  monitoring,  specific 
hazards  associated  with  use  of  the  drug 
in  any  subsets  of  the  pediatric 
population  (e.g..  neonates),  differences 
between  pediatric  and  adult  responses 
to  the  drug,  and  other  information 
related  to  the  safe  and  effective  pediatric 
use  of  the  drug.  Data  summarized  in  this 
subsection  of  the  labeling  should  be 
discussed  in  more  detail,  if  appropriate, 
under  the  "Clinical  Pharmacology"  or 
"Clinical  Studies"  section.  As 
appropriate,  this  information  shall  also 
he  contained  in  the 
"Contraindications,"  "Warnings."  and 
elsewhere  in  the  "Precautions"  sections, 
(iii)  If  there  are  specific  statements  on 
pediatric  use  of  the  drug  for  an 
indication  also  approved  for  adults  that 
are  based  on  adequate  and  well- 
controlled  studies  in  the  pediatric 
population,  they  shall  be  summarized  in 
the  "Pediatric  use"  subsection  of  the 
labeUng  and  discussed  in  more  detail,  if 
appropriate,  under  the  "Clinical 
Pharmacology"  and  "Clinical  Studies" 
sections.  Appropriate  pediatric  dosage 
shall  be  given  under  the  "Dosage  and 
Administration"  section  of  the  labeling. 
The  "Pediatric  use"  subsection  of  the 
labeling  shall  also  dte  any  limitations 
on  the  pediatric  use  statement,  need  for 
specific  monitoring,  specific  hazards 
associated  with  use  of  the  drug  in  any 
subsets  of  the  pediatric  population  (e.g., 
neonates),  differences  between  pediatric 
and  adult  responses  to  the  drug,  and 
other  information  related  to  the  safe  and 
effective  pediatric  use  of  the  drug.  As 
appropriate,  this  information  shall  also 
be  contained  in  the 
"Contraindications,"  "Warnings,"  and 
elsewhere  in  the  "Precautions"  sections. 

(iv)  FDA  may  approve  a  drug  for 
pediatric  use  based  on  adequate  and 
well-controlled  studies  in  adults,  with 
other  information  supporting  pediatric 
use.  hi  such  cases,  the  agency  will  have 
concluded  that  the  course  of  the  disease 
and  the  effects  of  the  drug,  both 


beneficial  and  adverse,  are  sufficiently 
similar  in  the  pediatric  and  adult 
populations  to  permit  extrapolation 
from  the  adult  efficacy  data  to  pediatric 
patients.  The  additional  information 
supporting  pediatric  use  must  ordinarily 
include  data  on  the  pharmacokinetics  of 
the  drug  in  the  pediatric  population  for 
determination  of  appropriate  dosage. 
Other  information,  such  as  data  from 
pharmacodynamic  studies  of  the  drug  in 
the  pediatric  population,  data  &t)m 
other  studies  supporting  the  safety  or 
effectiveness  of  the  drug  in  pediatric 
patients,  pertinent  premarketing  or 
postinarketing  studies  or  experience, 
may  be  necessary  to  show  that  the  drug 
can  be  used  safely  and  efiiectively  in 
pediatric  patients.  When  a  drug  is 
approved  for  pediatric  use  based  on 
adequate  and  well-controlled  studies  in 
adults  vkrith  other  information 
supporting  pediatiic  use,  the  'PediaUic 
use"  subsection  of  the  labeling  shall 
contain  either  the  following  statement, 
or  a  reasonable  alternative:  "The  safety 
and  effectiveness  of  (drug  name)  have 
been  established  in  the  age  groups  —  to 
—  (note  any  limitations,  e.g.,  no  data  for 
pediatric  patients  under  2,  or  only 
applicable  to  certain  indications 
approved  in  adults).  Use  of  [drug  name) 
in  these  age  groups  is  supported  by 
evidence  fitjm  adequate  and  well- 
controlled  studies  of  [drug  name)  in 
adults  with  additional  data  (insert 
wording  that  accurately  describes  the 
data  submitted  to  support  a  finding  of 
substantial  evidence  of  effectiveness  in 
the  pediatric  population)."  Data 
summarized  in  the  preceding  prescribed 
statement  in  this  subsection  of  the 
labeling  shall  be  discussed  in  more 
detail,  if  appropriate,  under  the 
"Clinical  Pharmacology"  or  the 
"Clinical  Studies"  section.  For  example, 
pediatric  pharmacokinetic  or 
pharmacodynamic  studies  and  dose- 
response  information  should  be 
described  in  the  "Clinical 
Pharmacology"  section.  Pediatiic  dosii^ 
instructions  shall  be  included  in  the 
"Dosage  and  Administration"  section  of 
the  labeUng.  Any  differences  between 
pediatric  and  adult  responses,  need  for 
specific  monitoring,  dosing  adjustments, 
and  any  other  information  related  to 
safe  and  effective  use  of  the  drug  in 
pediatric  patients  shall  be  cited  briefly 
in  the  "Pediatric  use"  subsection  and,  as 
appropriate,  in  the  "Conti-aindications," 
"Warnings,"  "Precautions,"  and 
"Dosage  and  Administration"  sections, 
(v)  If  the  requirements  for  a  finding  of 
substantial  evidence  to  support  a 
pediatric  indication  or  a  pediatric  use 
statement  have  not  been  met  for  a 
particular  pediatric  population,  the 
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"Pediatric  use"  subsection  of  the 
labeling  shall  contain  an  appropriate 
statement  such  as  "Safety  and 
effectiveness  in  pediatric  patients  below 
the  age  of  I—)  have  not  been 
established. "  If  use  of  the  drug  in  this 
pediatric  population  is  associated  with 
a  specific  hazard,  the  hazard  shall  be 
described  in  this  subsection  of  the 
labeling,  or,  if  appropriate,  the  hazard 
shall  be  stated  in  the 
"Contraindications"  or  "Warnings" 
section  of  the  labeling  and  this 
subsection  shall  refer  to  it. 

(vi)  If  the  requirements  for  a  finding 
of  substantia]  evidence  to  support  a 
pediatric  indication  or  a  pediatric  use 
statement  have  not  been  met  for  any 
pediatric  population,  this  subsection  of 
the  labeling  shall  contain  the  following 


statement:  "Safie  ty  and  effectiveness  in 
pediatric  patieni  s  have  not  been 
established."  If  9 se  of  the  drug  in 
premature  or  neonatal  infants,  or  other 
pediatric  subgra  ips,  is  associated  with 
a  specific  hazarc ,  the  hazard  shall  be 
described  in  thit  subsection  of  the 
labeling,  or,  if  appropriate,  the  hazard 
shall  be  stated  ii  the 
"Contraindicatiios"  or  "Warnings" 
section  of  the  labeling  and  this 
subsection  shallrefer  to  it. 

(vii)  If  the  sponsor  believes  that  none 
of  the  statement!  described  in 
paragraphs  (f)(9Iii)  through  (f)(9)(vi)  of 
this  section  is  appropriate  or  relevant  to 
the  labeling  of  a  jparticular  drug,  the 
sponsor  shall  pr  )vide  reasons  for 
omission  of  the  1  tatements  and  may 
propose  alternat  ve  statement(s).  FDA 


may  permit  use  of  an  alternative 
statement  if  FDA  determines  that  no 
statement  described  in  those  paragraphs 
is  appropriate  or  relevant  to  the  drug's 
labeling  and  that  the  alternative 
statement  is  accurate  and  appropriate. 

(viii)  If  the  drug  product  contains  one 
or  more  inactive  ingredients  that  present 
an  increased  risk  of  toxic  effects  to 
neonates  or  other  pediatric  subgroups,  a 
special  note  of  this  risk  shall  be  made, 
generally  in  the  "Contraindications," 
"Warnings,"  or  "Precautions"  section. 
•        ♦•••- 

Dated:  NovemKr  15, 1994. 
David  A.  Kessler, 
Commissioner  ofFood  and  Drugs. 
|FR  Doc.  94-30238  Filed  12-12-94;  8:45  amj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-d718;  FR-^751-M-01] 

Notice  of  Funding  Availability  for  FY 
1994;  Invitation  for  Applications: 
Designated  Housing  for  Disabled 
Families 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  Funding  Availability 
(NOFA)  for  Fiscal  Year  (FY)  1994  for 
public  housing  development  and  major 
reconstruction  of  obsolete  public 
housing  (MROP)  activities  designated 
for  disabled  families;  invitation  for 
applications. 

SUMMARY:  Section  624  of  the  Housing 
and  Community  Development  Act  of 
1992  (HCD  Act  of  1992)  requires  the 
Department  to  set  aside  not  less  than  5 
percent  of  amounts  approved  for  public 
housing  development  and  MROP 
activities  in  the  FY  1993  and  1994 
appropriations  acts  for  designated 
housing  for  disabled  families.  Section 
622  of  the  1992  Act  amends  section  7 
of  the  U.S.  Housing  Act  of  1937  (USHA). 
and  sets  forth  the  requirements  for 
designating  housing  for  elderly  families, 
disabled  families,  and  elderly  and 
disabled  families.  (The  final  rule  to 
implement  the  provisions  of  section  7  of 
the  USHA  was  published  on  April  13. 
1994.)  These  set-asides  are  to  be  used 
only  for  the  costs  of  development  of,  or 
MROP  activities  in  connection  vnth. 
housing  designated  for  occupancy  under 
section  7  The  competition  for  these  set- 
aside  funds  will  be  based  upcMi  (1)  the 
need  of  the  PHA  for  assistance  (taking 
into  consideration  the  allocation  plan 
submitted),  and  (2)  the  extent  to  which 
me  projects/buildings  meet  the 
requirements  of  section  7(e)  (i.e.,  the 
allocation  and  supportive  service  plans). 
Note:  Pursuant  to  section  624(B)  of  the 
HCD  Act  of  1992,  no  building  selected 
by  the  PHA  for  designated  housing  for 
disabled  families  under  this  NOFA  may 
contain  more  than  25  units  unless  the 
applicant  demonstrates  &  need  for  a 
building  with  more  than  25  units  that 
cannot  otherwise  be  met  by  a  building 
with  25  units  or  less.  Designation  of  a 
portion  of  a  projact  does  not  require  that 
the  buildings,  floors  or  units  be 
contiguous;  PHAs  are  encouraged  to 
place  units  in  the  most  integrated 
setting  possible.  In  general,  HUD  will 
approve  designated  projects  for  disabled 
families  only  if  there  is  a  clear 
demonstration  that  there  is  both  a  need 
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and  a  deman(  by  disabled  families  for 
such  designa'  ^on. 

Appendices  A  and  B  to 
this  NOFA  ar  s  the  1994  NOFA  for 
Public  Housii  ig  Development  (published 
on  May  24,  V  94)  and  the  NOFA  for 
1993  and  199 1  MROP  activities 

May  20, 1994).  The 
requirements  set  forth  in  these  NOFAs 
that  are  appli  :able  to  public  housing 

and  MROP  activities  apply 
housing  for  disabled 
families  unless  otherwise  indicated  in 
this  NOFA. 

announces  the  availability 
of  the  set-asic  es  for  public  housing 
development  bnd/or  MROP  activities 
applications  lor  designated  housing  for 
disabled  families  pursuant  to  section  7 
of  the  USHA.JThe  objective  of 
development/MROP  activities  funding 
for  designatec  housing  for  disabled 
families  is  to  issist  PHAs  to  meet  the 
goals  set  fortl  in  their  allocation  plans. 

A  PHA's  pi  3ject(s]  for  disabled 
families  must  be  designated  before  the 
development  MROP  applications  can  be 
selected  for  ft  iiding  under  this  NOFA. 
Thus,  the  PR  ^  must  have  an  approved 
allocation  pis  a  that  includes  the 
designated  pi  3ject  as  a  housing 
resource.  The  WA  also  must  hiave  an 
approved  sup  portive  service  plan  fw  the 
project(s)  thai  has  been  designated  for 
disabled  fami  ies. 

Allocation  ilans  (including  those 
%ntb  support  ve  service  plans)  may  be 
submitted  at  my  time.  However,  if  a 
PHA  anticipa  :es  responding  to  this 
NOFA,  it  sho  ild  submit  its  allocation 
plan  and  sup  )ortive  service  plan  in 
sufficient  tini  b  for  them  to  be  approved 
before  the  PF  A  files  its  development/ 
MROP  applic  ition. 

This  NOF^  is  not  applicable  to  the 
Indian  housii  g  program. 
DATES:  APPUC  ATK>N  SUBMISSION:  This 
NOFA  is  opei  i-ended  and  applications 
will  be  accep  ed  at  the  HUD  Field  Office 
Public  Housieg  Division  any  time  after 
publication  of  this  NOFA  until  all 
available  set-i  Lside  funds  for  both 
development  and  MROP  activities  are 
utilized.  App  ications  will  be 
considered  in  the  order  received.  When 
an  applicatio]  i  is  submitted  to  the  Field 
Office,  the  Pi  A  must  clearly  write 
"PUBLIC  HO  JSING  (DISABLED) 
APPLICATIO  vJ"  on  the  outside  of  the 
envelope. 

FOR  FURTHER  NFORMATION  CONTACT: 
Kevin  Emanu  el  Marchman,  Deputy 
Assistant  Sec  -etary.  Distressed  and 
Troubled  Hoi  ising  Recovery,  Office  of 
Public  and  In  Jian  Housing,  Department 
of  Housing  ai  d  Urban  Development. 
451  Seventh  :  ;treet,  SW.,  Room  4138, 
Washington,  XI  20410.  Telephone  (202) 


401-8812  (voice)  or  (202)  708-4594 
(TDD).  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Authority 

Sections  5  and  23  of  the  United  States 
Housing  Act  of  1937  (USHA)  (42  U.S.C. 
1437c  and  1437u);  sec.  7(d)  of  the 
Department  of  Housing  arid  Urban 
Development  Act  (42  U.S.C.  3535(d)); 
and  sections  622  and  624  of  the  Housing 
and  Community  Development  Act  of 
1992  (Pub.  L.  102-550,  approved 
October  28, 1992)  (HCD  Act  of  1992). 

Public  housing  development 
regulations  are  codified  in  24  CFR  part 
941,  and  the  designated  housing  final 
rule  was  published  in  the  Federal 
Register  on  April  13T 1994  (59  FR 
17652).  The  rule  will  be  codified  at  24 
CFR  part  945  ("Designated  Housing" 
regulations). 

B.  Fund  Availability 

The  HCD  Act  of  1992  required  the 
Department  to  set  aside  not  less  than  5 
percent  of  public  housing  development 
and  MROP  activities  amounts  approved 
in  the  FY  1993  and  1994  appropriations 
acts  for  designated  housing  for  disabled 
families.  Accordingly,  $20  million  was 
set  aside  in  FY  1993  and  a  maximimi  of 
$21.78  million  was  set  aside  in  FY  1994 
for  public  housing  development;  a 
maximiun  of  $8.96  million  was  set  aside 
from  the  FY  1993  and  1994 
appropriations  for  MROP  activities. 
Thus,  a  maximum  of  $50.74  million 
may  be  made  available  under  this 
NOFA. 

C.  Fund  Assignments 

Section  213(d)  of  the  Housing  and 
Community  Development  Act  of  1974 
(HCD  Act  of  1974)  requires  that  hinds  be 
allocated  on  a  fair  share  basis,  except  for 
(a)  amounts  retained  in  a  Headquarters 
Reserve  and  (b)  appropriations 
determined  incapable  of  geographic 
allocation.  Since  the  purpose  of  the 
allocation  is  to  encourage  PHAs  to 
designate  units  for  occupancy  by 
disabled  families  and  the  extent  of 
interest  is  not  predicable  by  formula,  the 
Department  does  not  intend  to  fair  share 
these  funds.  This  determination  was 
made  on  the  basis  of  statutory  set-aside, 
pursuant  to  24  CFR  791.403(b)(l)(ii)(C). 

IL  Regulations  and  NOFA 
Requirements 

A,  Conformity 

While  conformity  with  24  CFR  part 
941  is  required,  this  funding  effort  is 
also  subject  to  the  additional  specific 
requirements,  consistent  with  the  part 
941  regulations,  that  are  set  forth  in  this 


NOFA.  the  Designated  Housing  final 
rule  (59  FR  17652).  and  the  FSS  interim 
and  final  regulations  published  on  May 
27. 1993  at  58  FR  30858  and  58  FR 
30906,  respectively,  codified  at  24  CFR 
part  962.  Applicants  also  should  consult 
Handbook  7417.1  REV-1. 

A  PHA  preparing  an  application  for 
public  housing  development  or  MROP 
activities  for  designated  housing  for 
disabled  families  must  (l)  review 
Appendices  A  and  B  to  this  NOFA  for 
requirements  pertaining  to  the 
apptication  process,  threshold 
approvability.  Field  Office  processing, 
rating  panel  and  criteria,  checklist,  and 
(2)  follow  the  apphcable  instructions. 

In  addition  to  the  requirements  set 
forth  in  Appendices  A  and  B,  the 
following  provisions  are  apphcable  to 
applicants: 

1.  Applications  may  be  submitted  to 
the  HUD  Field  Office  anytime  after 
publication  of  this  NOFA,  as  provided 
in  the  "Application  Submission" 
section  of  this  NOFA. 

2.  The  PHA  application  cover  letter 
must  indicate  the  date  the  PHA's 
allocation  and  supportive  services  plans 
for  housing  for  disabled  families  have 
been  or  will  be  submitted  to  the  Field 
Office  for  approval.  If  the  allocaUon  and 
supportive  service  plans  have  not  been 
filed,  the  Field  Office  shall  advise  the 
PHA  that  the  development/MROP 
activities  application  cannot  be 
approved  unless  the  plans  are  approved. 

3.  Applications  will  be  determined . 
approvable  if  they  successfully  pass  the 
minimum  approvable  score  of  182 
points  for  development  applications  and 
140  points  for  MROP  applications. 
Section  624  requires  that  appHcations 


be  selected  competitively  based  on  (1) 
the  PHA's  need  for  funds  to  meet  the 
goals  expressed  in  its  allocation  plan; 
and  (2)  the  extent  to  which  applications 
meet  the  requirements  of  24  CFR  part 
945  (which  contains  the  Designated 
Housing  regulations). 

Field  Offices  will  prepare  analyses  of 
allocation  and  supportive  service  plans 
and  of  applications  by  furnishing 
narrative  responses  to  the  following 
items: 

a.  Need  of  the  PHA  for  assistance, 
taking  into  account  the  number  of 
disabled  families  who  are  potential 
residents  of  the  project  based  on  waiting 
lists,  local  surveys  of  accessible  housing 
needs,  the  needs  assessment  (see  24  CFR 
8.25),  a  housing  survey,  a  survey  of 
agencies  providing  services  to  persons 
with  disabihties,  the  average  length  of 
vacancy  for  accessible  units  and  the 
length  of  time  a  disabled  family  has  to 
wait  for  a  dwelling  unit. 

b.  Extent  that  appropriate  supportive 
services  will  be  provided,  indicting 
that  prospective  residents  want  the 
supportive  services,  that  the  services  are 
adequately  designed  to  meet  the  needs 
of  disabled  residents,  and  the 
experience  of  the  service  provider(s)  in 
administering  an  effective  service 
delivery  program  for  disabled  families. 
If  residential  supervision  is  required, 
the  Field  Office  shall  indicate  that  a 
written  commitment  has  been  obtained 
for  such  service. 

c.  Field  Office  Reports.  The  Field 
Office  Public  Housing  Division  shall 
forward  each  approvable  application  to 
the  Headquarters  Panel  within  two 
weeks  of  the  end  of  the  deficiency 
"cure"  period.  The  Field  Office  report 


will  include  the  project  number,  total 
number  of  units  and  units  by  bedroom 
size,  structure  type{s),  cost  areas, 
ftinding  required,  the  metropolitan/ 
non-metropolitan  designations  for  each 
application,  and  the  rating  score  sheets; 
in  addition,  the  report  is  to  describe 
how  the  appHcation  supports  the  PHA 
allocation  and  supportive  service  plans, 
and  whether  the  PHA  intends  to 
develop  the  housing  for  disabled 
families  on  scattered  sites  or  in  a 
manner  designed  to  obtain  the  most 
integrated  setting  possible. 

4.  Approvable  applications  will  be 
referred  to  the  Headquarters  Review 
Panel,  which  will  be  convened  on  an  ad 
hoc  basis.  This  Panel  will  be  comprised 
of  Headquarters  staff  and  will  retain  the 
same  individuals,  to  the  extent  possible, 
each  time  the  Panel  convenes  to  ensure 
conUnuity.  The  Headquarters  Review 
Panel  will  review  and  rank  applications 
based  on  Field  Office  rating  score 
sheets,  analyses,  comments  and 
recommendations.  The  Assistant 
Secretary  wll  select  appfications  based 
on  the  Headquarters  Review  Panel's 
rankings  and  recommendations,  up  to 
the  amounts  available  under  the  two  set 
asides. 

B.  Rating  Criteria 

1.  General.  All  threshold-approvable 
applications  shall  be  rated  by  the  Field 
Offices  on  the  established  rating  criteria 
listed  in  Appendices  A  and  B,  which 
still  apply  to  corresponding  designated 
public  housing  development  and  MROP 
activities  plus  the  additional  rating 
criteria  point  factors  listed  as  follows: 


Criteria 


'SblSlaS.'".^.''  ''  "^  '"^  °'  accesstote  housing  needs  indicates  that  there  is  a  shortage  o,  t»usN^  U.  k,w-*ncome 

undertook  to  canV  out  the  provis^ns  of  24  CFR  945  2mrhS  -pf^S.  "i^IT  ^  '"^"^  ^  descnption  of  the  activities  the  PHA 
c,  App-op..  -i^-e«^es  ^(^^^^?4  -'SSP^^  


P6ints 


effective  service  delivery  program  as  evidenced 
the  type  of  service  or  sennces  to  be  provided 

f.  The  application  proposes  housing  ";nVe"n;^t7nieg';;;^"'s^to^"rS;"'"^ ^"i'f 'S'tp V;;; •;,;;-;::;i  • ••■••■ 

(see  24  CFR  945.205)  ■•"oy'<«iea  bening  possiDie      .  .  i.e.,  units  are  not  corKcntrated  in  a  few  locations 

h.The  


extent  to  which  the  PHA  has  demonstrated  that  it  can  frain.'hi^e  w"c;>;iiract"v^7^i;;;ni;^^ 


20 


20 

10 

10 
10 

10 

10 
10 


The  selection  criteria  specified  in  the 
attached  appendices  and  this  NOFA 
may  not  be  added  to  or  modified. 

2.  Total  Possible  Points.  The  total 
possible  points  for  designated  public 
housing  applications  is  260;  the  total  for 
designated  MROP  activiUes  is  200. 


3.  Resen'ation  of  Funds  and  Partial 
Funding.  See  Appendices  A  and  B  to 
this  NOFA  for  applicable  provisions. 

m.  Other  Matters 

See  Appendices  A  and  B  to  this 
NOFA  with  regard  to  other  matters;  all 
provisions  as  stated  in  the  "Other 


Matters"  sections  of  Appendices  A  and 
B  apply  to  this  NOFA,  including  the 
Finding  of  No  Significant  Impact. 
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Dated-  November  23. 1994 
Joseph  Shuldiner. 

Assistant  Secretary  for  Public  and  Indian 
Housing 

Appendix  A— FY  1994  NOFA  for  Publk 
Housing  Development 

The  applicable  provisions  of  the  notice  of 
funding  availability  entitled  "Funding 
Availability  for  FY  1994;  Invitation  for 
Applications:  Public  Housing  Development" 
are  published  in  the  Federal  Kegister  on  May 
24. 1994  (59  FR  26902)  is  republished  for 
informational  purposes.  The  provisions  in 
this  NOFA  concerning  application  due  date 
are  not  republished  in  order  not  to  confuse 
the  reader. 

DEPARTMENT  OF  HOUSINQ  AND  URBAN 
DEVELOPMENT 

Office  of  AssistMit  Secretary  for  Public  and 
Indian  Housing 

[Dodwt  No.  N-«4-3763;  FR-367MI-01] 

Notice  of  Funding  Availability  for  FY  1994; 
Invitation  for  Applications:  PuMIc  Housing 
Develop  mant 

AQENCY:  Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing,  HUD. 
ACTION:  Notice  of  Funding  Availability 
(NOFA)  for  Fiscal  Year  (FY)  1994  for  public 
housing  development:  invitation  for 
applications. 

SUMMARY:  This  NOFA  announces  the 
availability  of  FY  1994  funding,  and  invites 
eligible  public  housing  agencies  (PHAs)  to 
submit  applications  for  public  housing 
development.  Applications  are  limited  to: 

(1)  Replacements  for  demolition/ 
disposition  subject  to  section  18  of  the 
United  States  Housing  Act  of  1937  (USHA); 

(2)  Replacements  for  homeownership 
transfers  under  the  HOPE  I  Program,  and 
homeownership  sales  under  section  S(h)  of 
the  USHA: 

(3)  Unforeseen  housing  needs  resulting 
from  natural  and  other  disasters:  housing 
needs  resulting  from  emergencies,  as  certified 
by  the  Secretary,  other  than  such  disasters: 
housing  needs  resulting  from  the  settlement 
of  litigation:  and  housing  in  support  of 
desegregation  efforts:  and 

(4)  "Other"  applications. 

All  successful  applicants  will  be  required 
to  participate  in  the  Family  Self-Sufficiency 
(FSS)  program,  unless  granted  an  exception. 
This  NOFA  also  provides  instructions 
regarding  the  preparation  and  processing  of 
applications.  The  Department  is  also 
encouraging  applicants  to  form 
"partnerships"  consisting  of  cooperative 
arrangements  with  community-based  entities 
to  provide  housing,  and  is  encouraging  PHAs 
to  engage  in  "mixed  income"  development 
(wherein  public  housing  units  are  integrated 
within  market-rate  developments).  This  is 
t)eing  done  by  providing  additional  points  for 
such  efforts  (see  sections  III.E.5  and  IV.E.  of 
this  NOFA). 

This  NOFA  is  not  applicable  to  the  Indian 
housing  program. 
•         •         •         •         • 

SUPPi^MENTARY  MFORMATION:  Paperwork 
Reduction  Act  Statement.  The  information 


collection  requirenient: 
NOFA  have  been  a 
under  the  Paperwofk 
and  have  been  as; 
numbers  2577-003  I 
0044. 

I.  IntnMluction 


siined  I 


/  Tuesday,  December  13,  1H*»4  /  Notices 


s  contained  in  this 
(proved  by  the  0MB 
Reduction  Act  of  1980 

OMB  control 
2577-C03&,  and  2577- 


A  Authority 

Sections  5  and  2l  of  the  United  States 
Housing  Act  of  193  7  (USHA)  (42  U.S.C. 
1437c  and  1437u):  ind  sec.  7(d)  of  the 
Department  of  Hou  iing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Public  housing  development  regulations 
are  published  at  24  CFR  part  941, 
demolition/disposition  regulations  are 

part  970;  section  5(h) 
ished  at  24  CFR  part  906. 
nal  regulations  for  the 
program  were  published 
58  FR  30858.  and  58  FR 
and  will  be  codified  at 
e  FSS  final  rule  simply 
rule  as  the  FSS  final 


been  set  aside  for  technical  assistance  and 
inspections.  Units  transferred  or  sold  to 
residents  uuuer  HOPE  I  or  sectioii  5(h)  are 
subject  to  replacement  in  accordance  with 
section  304(g)  of  the  USHA.  Based  on 
experience,  the  Department  will  provide  up 
to  $76,059,534  for  such  replacements.  The 
balance  of  funds  will  be  fair  shared. 
The  following  table  illustrates  the 
distribution  of  grant  authority 
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published  at  24  C 
regulations  are  pu 

The  interim  and 
public  housing  F&. 
on  May  27, 1993,  al 
30906,  respectivel 
24  CFR  part  962.  ( 
adopts  the  FSS  int^ 
regulations.) 

The  Notice  of 
HOPE-1  program 


Guidelines  for  the 
'as  published  on  January 


14, 1992  at  57  FR  1B22.  The  Catalog  of 
Federal  Domestic  Assistance  Program 
number  is  14.850.  1 

B.  Fund  Availabiliw 

The  Department  pf  Veterans  Affairs  and 
Housing  and  Urbaq  Development  and 
Independent  Agencies  Appropriation  Act  of 
1994  (Pub.L.  103-124,  approved  October  28, 
1993)  (1994  Appropriations  Act)  makes 
available  up  to  S59B  million  of  budget 
authority  (grants)  fer  public  housing 
development/Major  Reconstruction  of 
Obsolete  Public  Hdusing  (MROP)  under 
section  5(a)(2)  of  tl<e  USHA.  Since  some  of 
the  appropriated  filnds  are  to  be  derived  from 
the  recapture  of  prior  year  obligations,  the 
actual  amount  available  may  be  less.  At  the 
beginning  of  Fiscal  Year  (FY)  1994,  the 
available  amount  vras  $542,796,616,  which 
included  $149,534  [in  available  carryover 
funds.  As  recaptuiSs  of  funds  within  the 
Annual  Contributions  account  occur  during 
the  fiscal  year,  these  amounts  will  be  made 
available  for  allocaion  to  public  housing 
development  up  tathe  fully  appropriated 
amount,  plus  carrypver. 

In  accordance  wjth  section  624  of  the 
Housing  and  Comi^unity  Development  Act  of 
1992  (Pub.L.  102-950,  approved  October  28, 
1992)  (HCD  Act  of  3992),  HUD  has 
established  a  set-a^de  of  five  percent  of 
appropriated  fund)  (up  to  $29,900,000 
depending  on  reca  ttures)  for  the 
development  of  ha  ising  designated  for 
disabled  families,  i  nd  up  to  $119,200,000 
(depending  on  reca  ptures)  for  activities 
involving  MROP  ai  tivities.  Applications  for 
designated  housini  for  disabled  families  and 
for  MROP  activitie  i  will  be  the  subject  of 
separate  NOP  As  to  be  published  by  the 
[)epartment. 

The  use  of  funds  for  replacement  housing 
subject  to  section  1 8  of  the  USHA  is  limited 
to  the  lesser  of  30 1  lerceht  of  the  amount 
appropriated  for  di  velopment  or  $150 
million.  One  half  c  f  one  percent  of  the 
appropriated  amov  nt  (up  to  $2  990,000)  has 


UMI 


Purpose 

Amount 

(Maximum) 

(Minimum) 

Housing  for 
Disabled 

MROP  Ac- 
tivities .... 

Sec  18  Re- 
place- 
ment 
Units 

Technical 
Assist- 
ance/In- 
spections 

HOPE  1  and 
Sec  5(h) 
Replace- 
ment   

Fair-Share  . 

329.900.000 
119.200,000 

150.000.000 

2.990,000 

76.059,534 
220.000,000 

$26,635,460 
116.139.886 

150.000.000 

2,663.547 

63.546,250 
183.811.673 

598.149,534 

542,796.616 

C.  Fund  Assignments 

Section  213(d)  of  the  Housing  and 
Community  Development  Act  of  1974  (HCD 
Act  of  1974)  requires  that  funds  be  allocated 
on  a  fair  share  basis,  except  for  (a)  amounts 
identified  as  Headquarters  Reserve  and  (b) 
amounts  determined  incapable  of  geographic 
allocation.  The  amounts  identified  by 
category  below  are  maximiuns. 

1.  Headquarters  Reserve 

Threshold-approvable  applications  for 
housing  resulting  from  unforeseen  housing 
needs  resulting  from  natural  and  other 
disasters:  housing  needs  resulting  from 
emergencies,  as  certified  by  the  Secretary, 
other  than  such  disasters;  housing  needs 
resulting  from  the  settlement  of  litigation; 
and  housing  in  support  of  desegregation 
efforts  shall  be  assigned  Headquarters 
Reserve  funding.  (Headquarters  Reserve 
amounts  are  limited  in  accordance  with 
section  104  of  the  Department  of  Housing 
and  Urban  Development  Reform  Act  of  1989 
(Pub.L.  101-235,  approved  December  15. 
1989),  to  five  percent  of  the  financial 
assistance  that  becomes  available  under  the 
USHA  and  section  101  of  the  HUD  Act  of 
1965.  Thus.  Headquarters  Reserve  funding 
decisions  will  be  made  by  Headquarters  and 
may  affect  the  distribution  of  grant  authority 
shown  above.) 

2.  Fair  Share 

Depending  on  recaptures,  up  to  $220 
million  will  be  fair  shared  to  approve 
category  4  ("other")  applications.  These  fair 
share  funds  will  be  distributed  to  Areas 
(formerly  Regions)  on  the  basis  of  the 
following  fair  share  factors,  which  reflect  the 
most  recent  decennial  census  data  as  to 
population,  poverty,  housing  overcrowding. 


housing  vacancies,  amount  of  substandard 
housing,  and  other  measurable  conditions. 

Because  of  errors  in  FY  1993  in  calculating 
category  4  scores  under  the  June  28, 1993 
NOFA  (58  FR  34670)  for  the  Uconia  Housing 
and  Redevelopment  Authority  (LHRA)  in 
New  Hampshire  and  the  Nahunta  Housing 
Authority  (NHA)  in  Georgia,  fair  shai«  funds 
m  the  amounts  of  $753,400  and  $759,400. 
respectively,  will  be  awarded  from  the  fair 
share  amounts  provided  to  the  New  England 
and  Southeast  Area  before  making  FY  1994 
selections,  and  assigned  to  the  LHRA  and 
NHA  applications.  The  correction  of  these 
errors  shall  not  adversely  affect  their 
participation  in  the  FY  1994  rating  and 
ranking  process.  If  a  new  application  is  filed 
by  the  LHRA  or  NHA  under  this  NOFA,  they 
will  be  rated  and  ranked  on  the  same  basis 
as  other  applications,  as  if  no  error  had  been 
made.  Any  unused  assignments  will  be 
redistributed,  proportional  to  need,  among 
remaining  Areas  with  approvable  unfunded 
"other"  applications. 

Fair  share  and  Headquarters  Reserve  funds 
are  also  subject  to  the  requirement  of  section 
213  of  the  HCD  Act  of  1974  that  not  less  than 
20  percent  nor  more  than  25  percent  of  the 
HUD  aggregate  program  funds  covered  by  the 
statute  be  allocated  for  use  in 
nonmeiropolitan  areas.  Therefore,  public 
housing  development  fund  allocations  to 
select  "other"  applications  may  be  modified 
before  assignment  in  order  to  ensure 
Departmental  compliance  with  this  statutory 
and  regulatory  requirement  (see  24  CFR 
791.403(a)). 


consistent  with  the  regulations,  that  are  set 
forth  in  this  NOFA.  Applicants  also  should 
consult  Handbook  7417  l  REV-l.  the  FY 
1994  detailed  Processing  Notice,  and  the  FSS 
mterim  and  final  regulations  published  on 
May  27. 1993  at  58  FR  30858  and  58  FR 
30906.  respectively,  which  will  be  codified  at 
24  CFR  part  962  The  selection  criteria 
specified  in  this  NOFA  may  not  be  added  to 
or  modified. 

n.  Application  I>rocess  Overview 


Area 

Fair- 
share 
factors 
(%) 

New  England 

7.2 

18.3 
9.4 

13.8 

15.1 
7.7 
3.6 
2.5 

18  7 

New  Yofk/New  Jersey 

Mid-AHantic 

Southeast „ 

Midwest 

SoMimsi 

Great  Plains _ 

Rodty  Mountain 

Pacific/Hawaii  

NorthdMest/Alaslta 

3.7 

Total _.. 

100.0 

3.  Non-Fair  Share 


Thirty  percent  of  the  appropriated  amount, 
up  to  $150  million,  will  be  made  available  for 
applications  for  replacement  housing  subject 
to  section  18  of  the  USHA.  Up  to  $76,059,534 
will  be  made  available  for  approvable 
applications  for  replacement  units  for  HOPE 
1  or  section  5(h)  homeovniership  transfers  or 
sales. 

4.  Remaining  Balances 

Any  residual  funds  not  reserved  under 
categories  1. 2,  and  3  will  be  added  to  the 
funds  to  be  fair  shared  for  "other"  approvable 
applications. 

D.  Conformity  to  Regulations  and  NOFA 
Requirements 

While  conformity  with  24  CFR  part  941  is 
required,  this  funding  effort  is  also  subject  to 
the  additional  specific  requirements. 


A  General 

AH  applications  shall  be  submitted  to  the 
appropriate  Field  Office  by  the  application 
deadline  date.  The  Field  Office  shall  screen 
each  application  for  completeness  and  will 
provide  the  PHA  a  14-day  opportunity  to 
ftimish  missing  technical  informaUon  or 
exhibits,  or  to  correct  technical  mistakes. 
Each  application  will  then  be  subjected  to  a 
"pass/fail"  threshold  examination. 
Approvable  category  1.  2.  and  3  applicaUons 
will  be  reported  to  Headquarters  for  further 
action. 

Category  4  passing  applications  will  be 
forwarded  for  rating  to  Rating  PaneKs).  One 
or  more  Rating  Panels,  comprised  of  HUD 
Field  representatives  appointed  by 
Headquarters,  shall  be  convened  for  the 
purpose.  Category  4  applications  will  be 
rated  by  the  Rating  Panel(s)  based  on  Field 
Office  analyses.  Headquarters  will  determine 
tlie  funds  required  to  approve  category  1, 2, 
and  3  applications  and  select  category  4 
applications  based  on  Rating  Panel  ratings 
and  recommendations. 

B.  Categories  of  Applications 

Each  application  must  be  for  one  of  the     " 
following  categories: 

1.  Replacement  units  for  demolition/ 
disposition  approvals,  subject  to  section  18  of 
the  USHA  (Category  1) 

2  Replacement  units  for  HOPE  I  or  section 
5(h)  home-ownership  transfers  or  sales 
(Category  2): 

3.  Public  housing  to  be  funded  from 
Headquarters  Reserve  (Category  3);  or 

4.  "Other"  development  applications 
intended  to  increase  the  public  housing  stock 
(Category  4).  Category  4  applicants  are 
limited  to  no  more  than  one  application  per 
locality  *^ 

C.  Application  Approval 

1  Up  to  the  available  amount  for  category 
1  applications  (see  Section  IB.  of  this  NOFA) 
and  all  category  3  approvable  applications 
will  be  funded. 

2.  Up  to  $76,059,534  will  be  made 
available  for  approvable  category  2 
applications. 

3.  Category  4  (other)  applications  will  be 
funded  up  to  the  fair  share  amounts  for  each 
Area. 

4.  Funds  not  required  for  categories  1.  2, 
or  3  will  be  added  to  the  funds  to  be  fair 
shared  for  "other"  approvable  applications. 

D.  Disclosure  of  Information 

The  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act)  prohibits  advance  disclosure  of 
funding  decisions  (see  24  CFR  part  4);  civil 
penalties  related  to  advance  disclosure  are 


set  out  in  24  CFR  part  30.  Application 
approval/non-approval  notifications  shall  not 
occur  until  the  Congressional  notification 
process  is  completed. 

E.  Records  Retention 

Applications  and  materials  related  to 
applications  (e.g..  Field  Office  analyses, 
application  scoring  sheets,  and  notifications 
of  selection/non-selection)  will  be  retained  in 
the  appropriate  Field  Office  for  five  years, 
and  be  available  for  public  inspection  in 
accordance  with  24  CFR  part  12. 

ID.  Application  Requirements 

A.  All  Applicants 

Each  application  must  specify  the  housing 
type  (new  construction,  rehabilitation,  or 
acquisition),  development  method 
(conventional,  turnkey,  or  acquisition),  and 
community  for  which  the  prefect  is 
proposed.  No  more  than  one  housing  t>-pe 
development  method,  and  locality  may  be 
proposed  for  an  application.  Each  application 
shall  consist  of  an  original  and  two  copies. 
and  must  include  the  following: 

1.  Cover  Letter 

The  cover  letter  must  identify  the  category 
of  application  (see  Section  n.B.  of  this  NOFA 
for  a  description  of  the  categories;  see  also 
subparagraph  6  of  Section  m.A  of  this 
NOFA). 

2.  Application-Foim  HUD  S2470 

The  application  must  be  signed  by  the 
person  authorized  and  dated  end  include  the 
information  as  specified  in  the  fbnn. 

3.  Evidence  of  Legal  Eligibilify 

If  it  has  not  previously  done  so,  the  PHA 
must  document  that  it  is  legally  organized.  A 
current  General  Certificate  (Form  HUD  9009) 
must  be  submitted. 

4.  Cooperation  Agreement  (Form  HUD  52481) 
The  PHA  must  document  tliat  the  number 

of  units  requested,  along  with  imite  in 
management  and  other  units  in  development, 
are  covered  by  Cooperation  Agreements. 

5.  PHA  Resolution  In  Support  of  the 
Application  (Form  HUD-52471) 

Under  this  resolution,  the  PHA  agi«es  to 
comply  with  all  requirements  of  24  CFR  part 
941  (see  also  paragraph  6  of  this  Section 
ni.A).  By  executing  the  PHA  Resolution,  the 
PHA  also  certifies  that  it  will  comply  with 
Title  U  of  the  Americans  with  Disabilities  Act 
(42  U.S.C.  12131)  and  the  implementing 
regulations  at  28  CFR  part  35. 
6.  Front-end  Funds 

If  front-end  funds  are  being  requested,  the 
PHA  must  so  state  in  its  cover  letter  should 
the  PHA  desire  the  project  only  if  front-end 
funds  can  be  approved,  the  PHA  must  so 
state.  The  Form  HUD-52471  (PHA 
Resolution)  must  refer  to  the  request,  and 
include  Form  HUD-52472  (Local  Governing 
Body  Resolution/Transcript  of  Proceedings) 
approving  the  request. 

7  Drug-Free  Workplace 

The  PHA  must  submit  the  Certification  for 
a  Drug-Free  Workplace  (Form  HUD-50070) 
in  accordance  with  24  CFR  24.630. 
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8.  Certification  ficv  Contracts.  Grants.  Loans 
and  Cooperative  Agreement  (Form  HUD- 
50071) 

In  accordance  with  section  319  of  the 
Department  of  Interior  add  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990  (31 
U.S.C  1352)  (the  "Byrd  Amendment")  and 
the  implementing  regulations  at  24  CFR  part 
87,  the  PHA  must  certify  that  no  federally 
appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  PHA  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  or  a 
member  of  Congress  in  connection  with  the 
awarding  of  any  Federal  contract,  the  making 
of  any  Federal  grant  or  loan,  the  entenng  into 
of  any  cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modifications  of  any  Federal 
contract,  grant,  loan,  or  cooperative 
agreement. 

9.  Form  SF-LLL,  Disclosure  of  Lobbying 
Activities 

Also  in  accordance  with  the  Byrd  . 
Amendment  and  the  regulations  at  24  CFR 
part  87,  the  PHA  must  complete  and  submit 
Form  SF-LLL  if  funds  other  than  federally 
appropriated  funds  have  been  paid  or  will  be 
paid  by  or  on  behalf  of  the  PHA  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  or  a 
member  of  Congress  in  connection  with  the 
awarding  of  any  Federal  contract,  the  making 
of  any  Federal  grant  or  loan,  the  entering  into 
of  any  cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modifications  of  any  Federal 
contract,  grant,  loan,  or  cooperative 
agreement. 

10.  Disclosure  of  Government  As^stance  and 
Identity  of  Interested  Parties  (Form  HUD 
2880) 

The  PHA  must  submit  the  Applicant/ 
Recipient  Disclosure/Update  Report  (Form 
HUD-2880)  in  accordance  with  the 
requirements  of  24  CFR  pari  12,  sub[>ari  C 

11.  Family  Self-Sufficiency  (FSS) 

Section  23  of  the  USHA  requires  PHAs  that 
are  awarded  new  public  housing  units  to 
implement  an  FSS  program.  Applicants  must 
certify  that  they  will  comply  with  24  CFR 
pari  962,  which  requires  successful 
applicants  to  initiate  or  expand  an  FSS 
program  for  the  number  of  families  that 
equals  the  total  number  of  units  they  have 
been  awarded  (unless  otherwise  excepted). 

B.  Applications  for  New  Construction 

In  accordance  with  section  6(h)  of  the 
USHA,  new  construction  may  be  engaged  in 
only  if  the  PHA  demonstrates  to  the 
satisfaction  of  the  Secretary  that  the  cost  of 
new  construction  in  the  neighborhood  where 
the  PHA  determines  the  housing  is  needed  is 
less  than  the  cost  of  acquisition  or 
acquisition  and  rehabilitation  in  such 
neighborhood.  Therefore,  every  application 
for  a  new  construction  project  (conventional 
or  turnkey)  must  be  accompanied  by  either 
the  information  described  in  paragraphs  B.l 
and  B.3  of  this  section,  or.  at  the  applicant's 
option,  the  information  described  in 
paragraphs  B.2  and  8.3  of  this  section: 

1.  A  PHA  comparison  of  the  costs  of  new 
construction  (in  the  neighborhood  where  the 


/  Tuesday,  Decembec  13,  1994  /  Notices 


Federal  Register  /  Vol  59.  No.  238  /  Tuesday,  December  13.  1994  /  Notices 


64257 


PHA  proposes  to  ca  istruct  the  housing)  and 
the  costs  of  acquisil  on  of  existing  housing  or 
rehabilitation  in  th<  same  neighborhood 
(including  estimate)  I  costs  of  lead-based 
paint  testing  and  ah  itement);  or 

2.  A  PHA  certifict  tion,  accoinpanied  by 
supporting  docume  itation,  that  there  is 
insufficient  existing  housing  in  the 
neighborhood  to  de  relop  housing  through 
acquisition  of  existi  ng  housing  or 
rehabilitation:  and 

3.  A  statement  thi  t: 

(a)  Although  the  i  pplication  is  for  new 
construction,  the  PI  LA  will  accept  acquisition 
of  existing  housing  >r  rehabilitation,  if  HUD 
determines  the  PHA  cost  comparison  or 
ceriification  of  insu  ficient  housing  does  not 
support  approval  ol  new  construction;  or 

(b)  The  application  is  for  new  construction 
only.  (In  any  such  c(ise,  if  HUD  cannot 
approve  new  constiiiction  under  section  6(h) 
of  the  USHA,  the  amplication  will  be 
refected.) 

C.  Replacement  Ho[  \sing  Applications 

1.  Cover  Letter 

For  both  category  1  and  category  2 
applications,  the  co  /er  letter  must  state 
whether  the  demo/(  ispo  or  transfer/sale 
application  (to  dem  }lish/dispose  of  units,  or 
to  transfer/sell  uniti )  (hereinafter  referred  \o 
as  the  "underlying  i  pplication")  has  been 
approved;  the  date  ^f  approval;  the  project 
number  and  the  naitie  of  the  project  being 
replaced;  and  whether  it  is  being  replaced  in 
whole  or  in  part.  If  the  underlying 
application  was  non  approved  at  the  time  the 
replacement  housinp  application  is  filed,  the 
cover  letter  must  st«e  the  date  the 
underlying  applicanon  was  submitted  for 
consideration.  Category  1  or  2  applications 
will  not  be  funded  i  inless  the  underlying 
application  is  apprc  ved  by  the  time  funding 
selections  are  made 

2.  Section  5(j)  Certification 

The  PHA  must  c«  tify  that  the  units 
requested  are  speci:  ically  required  in  FY 
1994  either  to  meet  the  one-for-one 
replacement  requin  ment  of  section  18  of  the 
USHA  to  replace  pi  blic  housing  demolition/ 
disposition:  or  to  m  set  the  requirements  of 
section  304(g)  of  th#  USHA  to  replace 
existing  public  houfing  approved  in  FY  1994 
or  earlier  for  homeoiwnership  transfer  under 
HOPE  1,  or  for  sale  under  section  5(h)  of  the 
USHA. 

3.  Replacement  Ap]  lication  Under  Section 
18 

A  PHA  submittii^  ( a  replacement  housing 
application  under  s  iction  18  (category  1) 
must  demonstrate  t  lat  the  replacement  units, 
alone  or  together  w  th  other  identified 
replacement  units: 

a.  Will  implemen:  the  PHAs  Replacement 
Housing  Plan  subm  tted  and  approved  under 
24CFR970.il: 

b.  Are  for  no  few<  r  units  (or  portion  thereof 
approved  by  HUD)  han  the  number  of  units 
to  be  demolished  oi  dis[K>sed  of;  and 

c.  Will  house  at  liast  the  same  number  of 
individuals  and  far^ilies  that  could  be  served 
by  the  housing  to  b  demolished  or  disposed. 
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D.  Applications  for  Units  to  be  Funded  From 
Headquarters  Reserve 

1.  Cover  Letter 

A  PHA  submitting  a  category  3  application 
shall  identify  the  purpose  of  the  application 
(see  Section  I.Cl  of  this  NOFA). 

2.  Section  5(j)  Certification 

The  PHA  must  certify  that  the  units 
requested  are  required  to  comply  with  court 
orders  or  directions  of  the  Secretary.  Court 
orders  must  be  identified. 

E.  "Other"  Applications 

Applicants  are  encouraged  to  review  the 
rating  criteria  (IV.E.)  to  ensure  rating  fiennors 
have  been  addressed  in  the  application. 
"Curable  technical  deficiencies"  (Section 
rv.B.  of  this  NOFA)  relate  only  to  items  that 
would  not  improve  the  substantive  qualify  of 
applications  relative  to  rating  factors.  A  PHA 
may  file  only  one  application  per  localify 
under  this  category. 

1.  Cover  Letter 

Applicants  for  "other"  public  housing 
development  units  (category  4),  must  state 
whether  they  will  accept  fiswer  units  than 
applied  for.  Refusal  to  accept  fewer  units 
may  result  in  an  application  not  being 
selected  if  funds  are  not  sufficient  for  the  full 
number  of  units. 

2.  Section  S(j)  Certification 

The  PHA  must  certify  to  one  of  the 
following,  pursuant  to  section  5(j)  of  the 
USHA  (select  E.2.a  or  E.2.b.): 

a.  The  units  requested  (limited  to  100  or 
fewer)  are  needed  for  family  housing  to 
satisfy  demands  not  being  met  by  the  section 
8  existing  or  voucher  rental  assistance 
programs:  or 

b.  85  percent  of  the  PHA's  dwelling  units 
(select  (1).  (2).  or  (3)): 

(1)  Are  maintained  in  substantial 
compliance  with  the  section  8  housing 
quality  standards  (24  CFR  882.109);  or 

(2)  Will  be  so  maintained  upon  completion 
of  modernization  for  which  funding  has  been 
awarded:  or 

(3)  Will  be  so  maintained  upon  completion 
of  modernization  for  which  applications  are 
pending  that  have  been  submitted  in  good 
foith  under  section  14  of  the  USHA  (or  a 
comparable  State  or  local  government 
program),  and  that  there  is  a  reasonable 
expectation,  as  determined  in  writing  by 
HUD,  that  such  application  would  be 
approvable:  or  will  be  so  maintained  upon 
completion  of  modernization  under  the 
Comprehensive  Grant  program. 

3.  Funding  Preference  in  Accordance  With 
Section  6(p) 

Section  6(p)  of  the  USHA  requires  HUD  to 
provide  a  funding  preference  for  applications 
in  areas  with  an  inadequate  supply  of 
housing  for  use  by  low-income  femilies  (i.e., 
a  "tight"  housing  rental  market).  The 
implementation  of  this  preference  shall  be  in 
accordance  with  the  process  described  in 
Section  V.A.2  of  this  NOFA. 

a.  The  PHA  must  furnish  data  relative  to 
rental  vacancy  rates  in.  the  market  area  where 
the  project  is  proposed.  This  data  should 
include  a  description  of  the  data  sources  and 
methods  used  to  obtain  survey  information. 


(It  is  recommended  that  PHAs  consult  with 
local  communify  development  agencies 
relative  to  their  housing  needs  before 
submitting  applications  under  this  NOFA, 
since  most  of  these  agencies  will  have 
participated  in  the  development  of  a 
Comprehensive  Housing  Affordabilitv 
Strategy  (CHAS).) 

b.  Factors  such  as  the  following  will 
provide  evidence  of  conditions  which,  when 
taken  together,  will  demonstrate  a  pattern  of 
inadequate  supply  (generally,  no  one  factor, 
taken  alone,  is  conclusive); 

(1)  The  current  rental  housing  vacancy  rate 
is  at  a  low  level  (typically  six  percent  or 
lower)  which  results  in  housing  not  being 
available  for  families  seeking  rental  units 
(unless  the  housing  market  area  is  not 

-     growing  and,  as  a  result,  is  experiencing  low 
levels  of  demand); 

(2)  The  annual  production  of  rental 
housing  units  is  insufficient  to  meet  the 
demand  arising  bom  the  increase  in 
households,  or,  where  there  is  little  or  no 
growth,  is  insufficient  to  meet  the  demand 
arising  firom  net  losses  to  the  available 
inventory; 

(3)  The  shortage  of  housing  is  resulting  in 
rent  increases  exceeding  those  increases 
commensurate  with  rental  housing  operatinu 
costs;  and 

(4)  A  significant  number  or  proportion  of 
section  8  certificate/voucher  holders  are 
unable  to  find  adequate  housing  because  of 
the  shortage  of  rental  housing,  as  evidenced 
by  PHA  data  showing  a  lower-than-average 
percentage  of  units  under  lease  and  a  longer- 
than-average  time  required  to  find  units 
(fypically,  less  than  85  percent  lease  up 
within  60  days). 

4.  Documentation  To  Demonstrate  Need 
The  PHA  mutt  lubmit  documentation, 

such  as  waiting  list  description  or  PHA 
vacancy  rate  data,  to  demonstrate  need  for 
the  proposed  public  housing,  to  assist  the 
HUD  Field  Office  in  iu  determination  of 
need  and  market  in  accordance  with  Section 
rV.Cs.b  of  this  NOFA. 

5.  Additional  Rating  Points 

Category  4  (other)  applications  may  obtain 
additional  rating  points  (see  Section  IV.E.8  of 
this  NOFA)  if  the  PHA  furnishes  additional 
date  regarding  any  of  the  following: 

a.  "Partnerships."  PHAs  are  encouraged  to 
form  "partnerships"  consisting  of 
cooperative  or  contractual  arrangements  with 
communify-based  entities  for  the  purpose  of 
developing  housing  so  that  the  housing  fits 
into  the  community  and  is  seen  as  an  integral 
part  of  it.  "Community-based  entities" 
include  private  non-profit  or  for-profit 
entities  with  experience  in  the  development 
of  low  and  moderate  income  housing,  or  that 
are  skilled  in  the  delivery  of  services  to 
families  who  are  residenU  of  public  housing. 
"Cooperative  or  contractual  arrangements" 
include  those  that  will  facilitate  development 
(including  management  of  the  units)  that  will 
enhance  the  long-term  viability  of  the 
development;  and  those  arrangements  that 
the  PHA  has  for  the  delivery  of  services  (such 
as  child  care,  education,  and  economic 
opportunities)  made  available  to  residents  of 
public  housing.  The  PHA  should  indicate 
who  the  entity  (or  entities]  are,  the 


qualifications  of  the  entity  and  its  principals 
and  the  role  they  play  or  will  play  in  the 
development,  management,  or  service 
delivery  process  which  will  lead  to  better 
acceptance  of  public  housing  in  the 
communify.  Such  cooperative  arrangements 
require  substantive  involvement  by  the  non- 
PHA  partner  in  at  least  one  of  the  following 
areas:  design,  management,  site  selection, 
representation  to  the  community,  or  service 
delivery.  If  the  PHA  proposes  to  use  public 
housing  development  funds  to  pay  an  entity 
for  its  role  in  the  arrangement,  a  justification 
for  sole-source  contracting  in  accordance 
with  24  CFR  85.36(d)(4)  must  be  provided  for 
consideration  by  HUD.  With  respect  to  the 
delivery  of  services,  costs  for  such  services 
are  not  eligible  to  be  paid  fiom  public    . 
housing  development  hmds.  The  PHA  must 
also  certify  that  its  selection  of  the 
cooperative  entity  (or  entities)  was  in 
compliance  with  State  and  local  law.  [Note: 
If  State/local  procurement  requirements 
cannot  be  complied  with  before  the 
application  deadline  date,  the  PHA  may 
submit  a  statement  with  its  application 
indicating  that  it  is  in  the  processing  of 
arranging  such  a  cooperative  relationship  and 
cerUfying  that  such  a  relationship  will 
comply  with  State  and  local  law.  In  such 
case,  within  60  days  of  the  date  of 
publication  of  this  NOFA.  the  PHA  must:  (i) 
fdenUfy  the  entity(ie«)  proposed  to  be  part  of 
the  croperative  relationship;  (2)  describe  the 
qualifications  of  the  entityfies)  and  of  its 
principals,  and  the  role  they  will  play  in  the 
development,  management,  or  service 
delivery  process  that  will  lead  to  better 
acceptance  of  public  housing  in  the 
communify;  (3)  submit  a  justification  for  sole 
source  contracting  in  accordance  with  24 
CFR  85.36(d)(4)  (if  the  PHA  proposes  to  use 
public  housing  development  funds  to  pay  the 
entity  for  its  role  in  the  cooperative 
arrangement),  and  a  cotification  that  the 
selection  <rf  the  entity(ie8)  was  in  compliance 
with  State  and  local  law.] 

b.  Mixed  IiKxnne  Development.  In  order  to 
encourage  the  development  of  public  housing 
in  metropolitan  areas  that  will  be  less 
identifiable  as  public  housing,  PHAs  are 
encouraged  to  develop  units  whereby  public 
housing  would  be  mixed  with  market-rate 
dwellings  so  that  they  are  indistinguishable. 
Specifically,  in  order  to  receive  points  for 
this  factor,  a  PHA  must  propose  to  acquire 
units  in  developments  where  the  units 
require  incomes  that,  on  average,  are  at  or 
above  80  percent  of  median,  or  to  acquire 
sites  in  developments  where  the  units  require 
incomes  that,  on  average,  are  at  or  above  80 
percent  of  median. 

c.  Past  compliance  with  section  3.  The 
PHA  may  submit  evidence  that  over  the  past 
five  years  it  has  met  any  commitments  made 
under  the  provisions  of  section  3  of  the 
Housing  and  Urban  I>e\elopment  Act  of  1968 
(12  U.S.C,  1701u),  as  amended  from  time  to 
time,  and  the  implementing  regulations  for 
section  3  at  24  CFR  part  135.  If  the  PHA  does 
not  have  development  experience,  it  may 
instead  submit  evidence  related  to  such 
experience  with  the  modernization  program. 

d.  Proposed  compliance  with  section  3. 
The  PHA  may  submit  its  goals  for  complying 
with  Sectloo  3  employment  imd  training>vith 


regMtis  to  the  public  bousing  development 
application. 

e.  Support  for  local  initiatives.  If  the 
application  proposes  a  project  which,  as 
evidenced  by  a  letter  from  local  officials 
acUvely  supports  an  area  of  local  initiative 
such  as  a  Community  Development  Block 
Grant,  urban  revitalization.  Enterprise  Zone 
or  other  similar  local  activity,  or  includes  a  * 
commitment  for  a  donation  to  the  project  in 
the  event  it  is  selected  for  funding,  the  PHA 
should  describe  the  activity. 

f.  Resident  Initiatives.  If  the  PHA  is 
working  with  residents  to  establish  and/or 
foster  resident  empowerment  activities  (such 
as  establishing  Resident  CorporaUons  or 
Resident  Management  Corporations),  the 
activities  should  be  described. 

F.  Ineligible  Applications 

Applications  for  intermediate  care  facilities 
and  nursing  homes  may  not  be  approved 
under  this  NOFA.  Applications  for  housing 
designated  for  the  disabled  and  for  MROP 
activities  will  be  the  subject  of  separate 
NOFAs  and  may  not  be  applied  for  under 
this  NOFA. 

IV.  Field  OflSce  Processing  of  Applications 

A.  Submission  of  Applications 
The  cover  letter  of  all  applications  must  be 

n^arked  with  the  date  and  time  of  receipt, 
along  with  the  initials  of  the  Field  Office 
employee  accepting  the  application. 
Applications  received  after  the  date  and  time 
specified  at  the  beginning  of  this  NOFA  will 
be  returned  to  the  applicant.  The  PHA  should 
°rf* f  ■  "'***"™  receipt"  or  similar  evidence 
of  delivery  when  applications  are  delivered 
via  other  means  (U.S.  Mail,  private  mailina 
firms,  etc.).         ^  ^ 

B.  Initial  Screening 

1.  Immediately  after  the  deadline  for 
receipt  of  applications,  the  Field  Office  will 
screen  each  application  to  detennine  whether 
all  mformation  and  exhibits  have  been 
submitted. 

a.  If  any  applicaUon  lacks  any  technical 
information  or  exhibit,  or  contains  a 
technical  mistake,  the  PHA  will  be  advised 
in  writing  and  will  have  14  calendar  days 
from  the  date  of  the  issuance  of  HUD's 
notification  to  deliver  the  missing  or 
corrected  information  or  documentation  to 
the  Field  Office. 

b.  Curable  technical  deficiencies  relate 
only  to  items  that  would  not  improve  the 
substantive  quality  of  a  category  4 
application,  relative  to  the  ranking  factore. 

c.  If  Form  HUD  52470  (Application)  is 
missing,  the  PHA"s  application  will  be 
considered  substantively  incomplete,  and 
therefore  ineligible  for  further  processing.  If 
other  forms  are  missing,  such  as  Fofm  HUD 
50070  (Drug  Free  Workplace  Certification)  or 
if  there  is  a  technical  mistake,  such  as  no 
signature,  or  an  unauthorized  signatory  on  a 
submitted  fonn,  the  PHA  will  be  given  an 
opportunity  to  correct  the  deficiency. 

2.  An  application  that  does  not  meet  the 
applicable  threshold  and  NOFA  requirements 
after  the  14-day  technical  deficiency  period 
will  be  rejected  from  processing  and 
determined  to  be  unapprovable. 

3.  Applications  proposing  housing  in  ( 
also  served  by  the  Fanners  Home 


64258 


Federal  Regfeter  /  Vol  59,  No.  38  /  Tuesday,  December  13,  1994  /  Notices 


UMI 


Adn^inistratioD  (FmHA)  are  subject  to 
coordination  with  FmHA  to  assure  that 
assisted  housing  resourcas  to  ba  provided  are 
not  duplicative.  The  SUte  FmHA  ofiica  shall 
be  advised  that  an  application  for  public 
housing  has  been  received  and  is  being 
considered  for  funding,  and  be  provided  an 
oppor^Jaity  to  comment  on  the  application. 

4.  The  responsibility  for  submitting  a 
complete  application  rests  with  the  PHA.  The 
hilure  of  the  Field  Office  to  identify  and 
provide  a  notice  of  deficiency  to  the  PHA 
shall  not  relieve  the  PHA  of  Uia 
consequences  of  bilura  to  submit  a  complete 
application. 

C  Application  Threshold  Approvability 

After  initial  screening  and  upon  expiration 
of  the  deficiency  "cure"  period,  complete 
applications  will  be  examined  Cor  threshold 
approvability.  Applicitiaos  that  fiul  one  or 
more  of  the  threshold  criteria  will  be  rejected 
from  processing  and  detemuned  to  be 
unappcDvabl^.  All  applications  for  public 
housing  development  funds  must  meet  the 
following  thresholds  to  be  determined 
approvable: 

1.  The  PHA  may  not  have  any  litigation 
pending  which  would  preclude  approval  of 
the  application.  The  PHA  must  be  li^ly 
eligible  to  develop,  own,  and  operate  public 
housing  under  the  USHA  and  have: 

a.  Approved  and  current  PHA  organization 
documents; 

b.  Local  cooperation  agreements  to  cover 
units  under  management,  in  development, 
and  the  units  requested  (Fonn  HUD  52481). 
and  any  other  required  local  authwity; 

c.  A  properly  executed  and  oompiete  PHA 
Resolution  (Form  HUD  52471),  reforring  to 
the  need  for  front-end  funding,  if  requested, 
and  a  Local  Governing  Body  Resolution 
(HUD  52472)  which  approves  the  request  for 
front-end  funds,  if  front-end  funds  are 
requested.  (Note:  By  executing  the  PHA 
Resolution,  the  PHA  certifies  that  it  %vill 
comply  with  Title  D  of  the  Americans  with 
Disabilities  Act  (42  U.S.C.  12131)  and  the 
implementing  regulation  at  28  CFR  part  35. 
The  PHA  Resolution  also  certifies  to  the 
PHA's  intent  to  comply  with  all  requiiements 
of  24  CFR  part  941.  These  requirements 
include:  Nondiscrimination  under  the 
applicable  civil  rights  laws:  the  requirements 
imposed  by  the  Uniform  Relocation 
Assistance  and  Real  Property  Acquisition 


Policies  Act  of  1|970  (URA)  (42  U.S.C  4601- 
4655):  the  accesfibility  requirements  of 
section  504  of  tUe  Rehabilitation  Act  of  1973 
(29  U.S.C.  794)  i  nd  HUD's  implementing 
regulations  at  24  CFR  part  8;  and  section  3 
of  the  Housing  a  ad  Urban  Development  Act 
of  1968,  as  amei  ded  (12  U.S.C  1701u).  and 
HUD'S  impleme  >ting  regulations  at  24  CFR 
part  135.) 

2.  The  categoi  f  of  application  is  eligible 
under  this  NOFi  l  (see  Section  II.B  of  this 
NCM'A). 

3.  If  new  cons  ruction  (conventional  or 
turnkey)  has  be«  a  applied  for,  the  PHA  has 
provided  a  cost  i  lomparison  or  a  certification 
with  documenta  tion  (see  Section  QLB.  of  this 
NOFA),  and  has  stated  what  is  to  be  dona 
with  the  applica  ion  if  new  coiutruction  is 
not  approvable. 

4.  No  applicat  on  shall  be  determined  to  be 
approvable  if  th^  PHA  has  failed  to  return 
excess  advances:  received  during 
development  or  tnodemization,  or  amounts 
determined  by  HUD  to  coiutitute  excess 
financing  based  on  a  HUD-approved  Actual 
Development  Cqst  Certificate  (ADCC)  or 
Actual  Modernisation  Cost  Certificate 
(AMCC),  vmless  ^iUD  has  approved  a  pay- 
beck  plan. 

5.  There  are  ni  i  environmental  Eactors.  such 
as  sewer  morata  iums,  precluding 
development  in  he  requested  locality. 

6.  The  followi  ig  certifications  are  included 
in  the  appHcatio  a  and  have  been  executed  by 
the  appropriate  lerson(s): 

a.  Form  HUI>«0070,  Drug-Free  Workplace: 

b.  Form  HUDi50071,  Certification  for 
Contracts,  Grent^,  Loans  and  Cooperative 
Agreements;      j 

c.  Form  SF-LI  L,  Disclosure  of  Lobbying 
Activities,  if  ap{  licable; 

d.  Form  HUD-  2880,  Applicant/Recipient 
DisclosoreAJpd4  te  Report; 

e.  FSS  certific  ition; 

f.  Section  5())  i  sertification  appropriate  to 
the  category  cf  a  iplication. 

7.  The  PHA  m  ist  be  in  compliance  with 
civil  rights  laws  and  equal  opportunity 
requirements.  A  PHA  vrill  be  considered  to 
be  in  compliano  i  if: 

a.  As  a  result  4f  formal  administrative 
proceedings,  thei«  are  no  outstanding 
findings  of  noncbmpliance  with  civil  rights 
laws  unless  the  PHA  is  operating  in 
compliance  witl^  a  HUD-approved 
compliance  agreement  designed  to  correct 
the  areas(s)  of  noncompliance; 


b.  There  is  no  adiudication  of  a  civil  rights 
violation  in  a  civil  action  brought  against  it 
by  a  private  individual,  unless  the  applicant  . 
demonstrates  that  it  is  operating  in 
compliance  with  a  court  order  designed  to 
correct  the  area(s)  of  noncompliance; 

c.  There  is  no<leferraI  of  Federal  funding 
based  upon  civil  rights  violations; 

d.  There  is  no  pending  civil  rights  suit 
brought  against  the  PHA  by  the  Department 
of  Justice;  or 

e.  There  is  no  unresolved  chaige  of 
discrimination  against  the  PHA  issued  by  the 
Secretary  under  section  810(g)  of  the  Fair 
Housing  Act,  as  implemented  l^  24  CFR 
103.400. 

8.  For  "other"  applications  only: 

a.  The  Field  Office  must  determine  that  the 
PHA  has  or  will  have  the  capability  to 
develop  and  manage  the  proposed  housing. 
The  Field  Office  shall  determine  capability 
based  upon  the  PHA's  overall  score  under  tha 
Public  Housing  Management  Assessment 
Pnpam  (PHMAP)  (see  24  CFR  part  901),  the 
PHA's  most  recent  fiscal  audit,  and 
outstanding  HUD  monitoring  findings.  A 
PHA  shall  not  be  determined  to  kck 
adminislratiw  or  development  capability 
simply  because  it  has  no  recent  experience  in 
developing  or  managing  public/assisted 
housing. 

b.  The  Field  Office  must  determine  th«t 
there  is  a  need  and  a  market  fat  the  proposed 
household  type  and  bedroom  sizes,  takhig 
into  consideration  the  documentation 
submitted  by  the  PHA  on  housing  supply  and 
demonstration  of  need,  any  local  plans,  and 
other  assisted  housing  (e.g.,  HUD  or  FmHA) 
existing  and  proposed  (including  housing 
funded  but  not  completed). 

D.  Threshold  Approvable  Applications 

Applications  in  categories  1, 2,  and  3  will 
be  determined  approvable  if  they 
successfully  pass  the  threshold  review. 
Threshold-approvable  applications  in 
category  4  ("other")  will  be  reviewed  and 
analyzed  by  the  Field  Office. 

E.  "Other"  Developntent  Applications 
Threshold  approvable  "Other"' 

applications  will  have  points  assigned  by  a 
Rating  Panel(s)  on  the  basis  of  Field  Office 
analysis  and  PHA  documentation  relating  to 
the  following  criteria. 
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1.  Relative  Need  The  application  proposes  a  project  for  a  localM  which  has  been  previously  under-funded  tor  the  household  type 
(family  or  ekJerty)  requested,  relative  to  the  need  lor  housing  fti  the  same  household  type  in  the  respective  metropolitan  or  noo- 
metropditan  portion  of  the  Field  Office's  jurisdiction.  (Select  (a),!(b)  or  (c)): 

(a)  Housing  need  in  the  locality  specified  in  the  application  Has  been  severely  under-funded.  (A  kxality  with  a  percentage  of 
need  served  that  is  equal  to  or  less  than  one-halt  the  FieM  Office  percentage  wiH  be  detennined  to  be  severely  under-fund- 
ed.); or „ i 

(b)  Housing  need  in  the  tocality  specified  in  ttie  application  I  las  received  a  proportionato  i*»are  <i  fiiri^^ 

erately  under-funded.  (A  kx:ality  with  a  percentage  of  neec  sen/ed  that  is  equal  to  or  less  than  the  FieW  Office  percentage, 
but  greater  than  one-half  that  percentage  will  be  determine<  to  be  moderately  under-funded.);  or 

(c)  Housing  need  in  the  k)cality  specified  in  the  application  h  is  been  over-funded.  (A  kxafty  with  a  percentage  ttiati  greater 
than  the  Field  Office  percentage  will  be  determined  to  have  been  over-funded.) 

2.  Vacancy  Rate.  {Select  (a)  or  (b)]:  

(a)  The  vacancy  rate  in  public  housing  projects  under  mana(  ement  is  not  greater  than  5  percent.  MkOdna  that  the  PHA  wi 
and  can  fully  utilize  the  units  for  which  it  applied;  or _„ »> ; „ 

(b)  The  vacancy  rate  in  pUAc  housing  projects  under  manai  ement  is  greater  than  5  peNnceiii  but  ie» 
units  if  that  is  greater) „ 

3  Large-Family  Housing.  The  application  is  (or  a  project  oomprisir  a"iVpenx^"wmon 


Poinis 


10 
0 

20 

10 
20 


Criteria 


^■.5?'?^^  T?*  proposed  project  woukj  primarily  assist  households  dnolaced 
dbasterm  a  FederaBy  declared  dsastar  area  ««iowpw»o 


Inspector  General  audtt  ftKfirus 
*  or 


(» 


_  «  to  be  <«splaoed  by  Federal  action  or  a  nati»rt 

(a)  The  PHA  scored  at  least  90  percent  rA-l  in  ln(icalor12  (DevBloom«*»  oi  PHMAD.  «, 

(c)  The  PHA's  latest  PHMAP  score  lor  Indteator  12  (DeveloDmenO  Ji^Lili^"mi:::^n'Z:Z:::r  

inert  experience  under  aither  paragr^rTo  or  ^)^5JS?^^ 

demonstrates  Iha  PHA  has  (hecsnebitv  fbr  and  tfSrr««S^  ««  -^If^^^^S^'L*''**"*^  *^  organaalion  that 

proposed  developmew  rnSiSlS«SJ?'      J^ 

7;  PHA  Management  Experiende.'  (Select  (a),  (b).  or^ift  

(a)  The  PHA's  West  PHMAP  score  (exciudhw  devetoornerti  la  flo  niifftiw*  rtr  iwrttor.  »~<  M ^ 

will  be  available  to  residents  of  the  project  under  dSrtiror^^ 
*a2^a.!^*Jl!^"S"o:2JS'S^^  '"J^'?!^**  ^«^""iii^^^i*i^^ 

(c)  The  PHA  has  submittSd  evidence  that  over  the  oast  five  vmis  it  imirV^"n^''r'^!^^^7ir!i"'"l"T'~r!:.'""::: v: 

S  tk!  !!^i^**'™"** "* 3**** ^ <»"P*y*n9 '"^ section 3 empioymert and traini^ 'iiithii^rts' to'thta "^S^i^^ 

'^l^^P?5f^*^S'°P°^  *  P"^*«='  *^'  a«  «'*denced  by  a  lett^Tfrom  tocal  o^te^SwSWoorts^  STJ^'i;! 

SSS^!S2^  "*  tS^H'H^  Devetopment  Block  Grant,  uiten  revftalizationTErteSSzS^S^^ 
in^S^ S''!:^'^*,^S?!Sf2.^  P?»?"  the  evert  it  is  selected  tor  fuSI^.'..'.^.*^ ***  **^'  * 
*^  IrJ^  °I?*'  '****'  °"  documentatton  submitted  by  the  PHA.  has  detonrtned  that  the  PHA  is  worki^  iithi^^lili:;;;;:";;; 

;S?!S:SS2nS'™..?!^_.!:^^  <^  "  estaSXlSS-^oSSi^ 


10 
10 

20 


15 


20 
10 


Totel  PossMe  Points 


5 
6 


IS 


,  160 

^  Departmert  reserves  the  rigw  to  require  cortracted  oversigrt  Of  the  administration  Of  the  project 

^  Departmert  resen/es  the  rigrt  to  require  cortracted  oversigrt  of  the  administration  of  the  project  impleme 


F.  Field  Office  Reports 

1.  Category  1, 2,  and  3  Applications 

Each  Field  Office  shall  forward  its  lists  (by 
category)  of  fair-share  exempt  threshold- 
approvable  applications  to  Headquarters 
within  two  weeks  of  the  deficiency  "cure" 
period.  The  lists  shall  include  the  project 
number,  total  number  of  units  and  units  by 
bedroom  size,  structure  type(s),  cost  areas, 
fonding  required  and  the  metropolitan/non- 
metropolitan  designations  for  each 
application.  Category  1  and  2  applicatioiu 
shall  also  identify  the  underlying  project  and 
its  current  status  (e.g.,  approved  (date),  under 
review  in  Field  Office,  etc.). 

2.  Category  4 

All  Field  Office  reports  to  Rating  Panels  on 
threshold-approvable  "other"  applications 
shall  be  submitted  within  four  weeks  of  the 
deficiency  "cure"  period  and  include  the 
information  described  in  F.I.,  above,  the 


analysis  of  each  application,  and  Field  Office 
recommendations  for  funding. 

V.  Rating  Panels 

A.  Rating  Panels 
1.  General 

The  Rating  Panel(s)  shall  ensure  that  all 
category  4  applications  have  been  properly 
determined  to  be  threshold-approvable.  The 
Rating  Panel(s)  shall  compile  data  furnished 
by  Field  Offices  for  category  4  (other) 
applications,  and  rate  each  application  based 
on  Field  Office  analyses,  comments,  and 
recommendations. 

A  list  of  rated  applications  shall  be 
forwarded  to  Headquarters,  with  copies  of 
Field  Office  reviews  and  reconunendations, 
and  justifications  for  Rating  Panel  rankings. 
Headquarters  shall  not  modify  ratings  of 
category  4  ("other")  applications  unless  a 
gross  error  has  occurred. 

Examples  of  "gross  errors"  include,  but  are 
not  limited  to,  errors  in  calculating  the 


vacancy  rate  in  the  proposed  conununity,  or 
assigning  points  for  development/ 
management  experience  based  on  a  PHMAP 
score  that  was  successfolly  appealed,  or 
simple  errors  of  arithmetic. 

Changes  in  ratings  shall  be  folly 
doctunented,  and  a  copy  of  the  memorandum 
authorizing  the  change  (and  the  basis  thereof) 
shall  be  sent  to  the  Rating  Panel  and  to  the 
Field  Office  for  inclusion  in  the  file  and  be 
made  available  for  public  inspection. 
Category  4  applications  shall  be  approved 
within  Areas,  to  the  extent  fair  share  fonds 
are  assigned,  as  follows: 

2.  "Tight  Market"  Detennination 

Headquarters  will  separate  "other" 
applications  (category  4)  on  the  basis  of 
"tight  rental  housing  market"  and  Rating 
Panel  ratings  and  Headquarters  rankings,  and 
approve  them  (in  the  following  order)  to  the 
extent  fair  share  funds  are  assigned  to  their 
respective  Area: 
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a.  Apirfications  within  the  same  Arae  in 
tight  rental  bousing  markstc  which  receive  80 
or  more  rating  points: 

b.  All  other  applications  in  the  same  Area, 
in  rank  order,  depending  on  "metropolitan" 
or  "non-metrapolitan"  binding  available. 

B.  Reservation  of  Funds  * 

Funds  will  be  reserved  in  an  amount  equal 
to  the  total  development  cost  limit  for  the 
number,  structure  type,  and  size  of  units 
being  approved.  "Iranded"  to  take  into 
consideration  the  anticipated  cost  of 
construction  at  the  time  the  construction/ 
rehabilitation  contract  is  expected  to  be 
executed:  acquisition  raservations  will  be 
trended  to  take  into  account  anticipated  cost 
variations  between  fund  reservation  and  Date 
of  Full  Availability  (DOFA).  The  trend  shall 
be  calculated  by  multiplying  the  project  total 
dex-elopment  cost  limit  by  6  percent  (1.06), 
rounded  to  the  nearest  S50.  No  amendment 
funds  will  be  available  for  these  projects  in 
the  future. 

C.  Partial  Funding 

Partial  funding  of  highly  ranked  "other" 
applications  within  an  Area  may  occur  (so 
long  as  such  protects  are  determined  viable 
and  the  PHA  has  indicated  willingness  to 
accept  fewer  units)  to  facilitate  the  funding 
in  rank  order  of  additional  applications  for 
highly  ranked  projects. 

VI.  Checklist  sf  AppticatiMi  Submission 
Requirements — All  Prv^ams 

A.  Submission  Requirements  ' 

PHAs  may  use  the  following  application 
checklist,  which  enumerates  the  submission 
requirements  of  Section  111  of  this  NOFA. 

1.  Cover  letter. 

2.  Form  HUD  52470,  Application  for  Public 
Housing  Development; 

3.  Evidence  of  legal  eligibility  (if  not 
previously  evidenced)  with  a  current  General 
Certificate  (HUD  9009): 

4.  Evidence  that  the  number  of  units  in 
management,  in  development,  and  being 
requested  in  this  application  are  covered  by 
Cooperation  Agreements  (HUD  52481)  and' 
any  other  State/local  requirements  have  been 
met: 

5.  HUD  52471,  PHA  Resolution  in  Support 
of  Public  Housing: 

6.  HUD  52472,  Local  Governing  Body 
Resolution,  if  front-end  funds  are  being 
requested  by  the  PHA.  (Note:  If  front-end 
funds  are  requested,  the  HUD  52471  must  be 
appropriatelv  modified.  See  Section  in.A.6. 
of  this  NOFA): 

7.  PHA  statement  identifying  its  funding 
preferences  if  more  than  one  application  is 
being  submitted  for  category  4  (see  Section 
II.B  of  NOFA).  (Note,  however,  that  no  more 
than  one  application  per  locality  may  be  filed 
under  category  4.): 

8.  PHA  statement  whether  it  will  accept 
fewer  "other"  units  than  applied  for 
(category  4): 

9.  HUD  50070.  PHA  Certification  for  a 
Drug-Free  Workplace; 

10.  HUD-50071,  Certification  for  Contracts. 
Grants,  Loans  and  Cooperative  Agreements: 

11.  Form  SF-LLL.  Byrd  Amendment 
Disclosure  and  Certification  Regarding 
Lobbying,  only  if  the  applicant  determines  it 
is  applicable: 
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980,  DisdoBure  of 
Qce  and  Identity  of 


12.  Form  HUD : 
Government  Assii 
Interested  Parties:! 

13.  Section  5(})  certification  appropriate  to 
the  category  of  application: 

14.  Evidence  of  inadequate  housing  supply 
(i.e.,  a  "tight"  renfel  housing  market),  bx 
category  4  ("Othtf  *)  units: 

15.  Evidence  (sijch  as  waiting  list 
information  or  PHif\  vacancy  rate  data)  of 
need  and  market  t)r  the  units  requested  tor 
category  4  applica  :ions: 

16.  Section  6(hy  cost  comparison 
justification,  if  ne^  v  construction  is 
requested: 

17.  FSS  progran  certification; 

IS.  Replacemen  housing  exhibits,  if 
applicable  (see  sei  tion  III.C). 

19.  (Optional)  F  >r  "otherV'applications, 
documentation  to  iddress  the  rating  tactors 
(see  section  IV. E), 

B.  Application  Pa  kets 

Forms  comprisi  ig 
may  be  obtained  £  om 

VH.  Other  Matten 

A.  Environmental  impact 

A  Finding  of  Nc  Significant  Impact  with 
respect  to  the  envi  ronment  has  been  made  in 
accordance  with  HUD  regulations  at  24  CFR 
part  50.  implemeiAing  section  102(2KC)  of 
the  National  Envii  onmental  Policy  Act  of 
1969  (42  U.S.C42  32).  The  Finding  of  No 
is  available  for  public 
inspection  and  co  lying  between  7:30  a.m. 
and  5:30  p.m.  wee  (days  at  the  Office  of  the 
Rules  Docket  Clerl  .  451  Seventh  Street.  SW.. 
Room  10276.  Washington.  DC  20410. 

B.  Federalism 


the  application  package 
the  HUD  Field  Office. 


The  General  Counsel 
Official  under  seel  ion 
12612.  Federalism, 
NOFA  will  not  haye 
on  States,  on  thei 
on  their  relationstftp 
government,  or  on 
and  responsibilities 
levels  of  govemiD 
provide  PHAs  wi 
housing  developn^ 


C.  Family  Impact 

The  General  Counsel 
Official  for  Execul  ve 
Family,  has  detem 
this  NOFA  do  not 
significant  impact 
maintenance  and 
the^meaning  of  the 
the  funding  provi 
results  in  addi 
the  effects  on  the 


itionil 


.  as  the  Designated 
6(a)  of  Executive  Order 
has  determined  that  this 
substantial,  direct  effects 
political  subdivisions,  or 

with  the  Federal 
the  distribution  of  power 
between  them  and  other 
It.  The  NOFA  will 
funding  for  public 
nt. 


.  as  the  Designated 
Order  12606,  the 
ined  that  the  provisions  of 
lave  the  potential  for 
Dn  family  formation, 
I  eneral  well-being  within 
Order.  To  the  extent  that 
through  this  NOFA    * 
or  improved  housing, 
miily  will  be  beneficial. 


(ed  I 


D.  Prohibition  Agdinst  Lobbying  Activities: 
The  Byrd  Amendn  ent 

The  use  of  fundi  awarded  under  thb 
NOFA  is  subject  t(  the  disclosure 
requirements  and  )rohibitions  of  section  319 
of  the  Department  af  Interior  and  Related 
Agencies  Appropr  ations  Act  for  Fiscal  Year 
1990  (31  U.S.C  13  i2)  and  the  implementing 
regulations  at  24  OFR  part  87.  (See  Section 
n  of  this  NOFA.)  IBiese  authorities  prohibit 
recipients  of  Fede<  al  contracts,  grants,  or 


UM 


loans  firom  usiitg  appropriated  funds  for 
lobbying  the  Executive  or  Laudative 
BraiKches  of  the  Fedacal  Govenunent  in 
coooectioB  with  •  specific  oootract.  ^ant.  or 
loaiL  The  prohibition  also  covers  the 
awarding  of  contracts,  grants,  cooperative 
agreements,  or  loans  unless  the  recipient  has 
tnade  an  acceptable  certification  regarding 
lobbying.  Under  24  CFR  part  87.  applicants, 
recipients,  and  sub-recipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent  on 
lobbying  activities  in  coonection  wiUi  the 
assistance. 

E.  Pmhibition  Against  Lobbying  of  HUD 
Personnel 

Section  13  of  the  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3537b)  contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions  with 
respect  to  financial  assistance.  The  first 
imposes  disclosure  requirements  on  those 
who  are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the  award 
of  assistance  or  the  taking  of  a  management 
action  by  the  Department  and  those  who  are 
paid  to  provide  the  influence.  The  second 
restricts  the  payment  of  fees  to  those  who  are 
paid  to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the  nimiber 
of  housing  units  received  or  are  based  on  the 
amount  of  assistance  received,  or  if  they  are 
contingent  upon  the  receipt  of  assistance. 

HUD's  regulation  implementing  section  13 
is  codified  at  24  CFR  part  86.  If  readers  are 
involved  in  any  efforts  to  influence  the 
Department  in  these  ways,  they  are  uiged  to 
read  the  final  rule,  particularly  the  examples 
contained  in  appendix  A  of  the  rule. 
Appendix  A  of  this  rule  contains  examples 
of  activities  covered  by  this  rule. 

F.  Section  112  of  the  HUD  Reform  Act  of 
1989 

A  final  rule  published  in  the  Federal 
Register  on  September  7, 1993.  amended  the 
definition  of  "person"  to  exclude  from 
coverage  a  State  or  local  govenvment.  or  the 
officer  or  employee  of  a  State  or  local 
government  or  housing  finance  agency 
thereof  who  is  engaged  in  the  official 
business  of  the  State  or  local  government. 

Any  questions  concerning  the  rule  should 
be  directed  to  the  Office  of  Ethics.  Room 
2158.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington,  IX:  20410.  Telephone:  (202) 
708-3815  (voice/TDD).  This  is  not  a  toll-free 
number.  Forms  necessary  for  compliance 
with  the  rule  may  be  obtained  from  the  local 
HUD  office. 

G.  Prohibition  Against  Advance  Disclosure  of 
Funding  Decisions 

Section  103  of  the  HUD  Reform  Act 
proscribes  the  communication  of  certain 
information  by  HUD  employees  to  persons 
not  authorized  to  receive  that  information 
during  the  selection  process  for  the  award  of 
assistance.  HUD's  regulation  implementing 
section  103  is  codified  at  24  CUt  part  4.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of  funding 
decisions  are  restrained  by  24  CFR  part  4 
frt>m  providing  advance  information  to  any 
person  (other  than  an  authorized  employee  of 


HUD)  concerning  hmding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who  apply 
for  assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject  areas 
permitted  by  24  CFR  part  4.  Applicants  who 
have  questions  should  contact  the  HUD 
Office  of  Ethics  (202)  70ft-3815  (voice/TDD). 
(This  is  not  a  toll-free  number.) 

H.  Accountability  in  the  Provision  of  HUD 
Assistance 

HUD's  regulations  at  24  CFR  part  12 
implement  secUon  102  of  the  HUD  Reform 
Act.  Section  102  contains  a  number  of 
provisions  designed  to  ensure  greater 
accountability  and  integrity  in  the  provision 
of  certain  types  of  assistance  administered  by 
HUD.  The  following  requirements  concerning 
documentation  and  public  access  disclosures 
are  applicable  to  assistance  awarded  under 
this  NOFA. 

1.  Documentation  and  Public  Access 

HUD  will  ensure  that  documentation  and 
other  information  regarding  each  application 
submitted  pursuant  to  this  NOFA  are 
sufficient  to  indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of  support, 
will  be  made  available  for  public  inspection 
for  a  five-year  period  beginning  not  less  than 
30  days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of  Information 
Act  (5 U.S.C.  552) and HUDs  implementing 
regulations  at  24  CFR  part  15.  In  addition, 
HUD  will  include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients  of 
HUD  assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b),  and 
the  notice  published  in  the  Federal  Register 
on  January  16, 1992  (57  FR  1942),  for  further 
information  on  these  requirements.) 
2.  Disclosures 

HUD  will  make  available  to  the  public  for 
five  years  all  applicant  disclosure  reports 
(HUD  Form  2880)  submitted  in  connection 
with  this  NOFA.  Update  reports  (also  Form 
2880)  will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no  case 
for  a  period  of  less  than  three  years.  All 
reports,  both  applicant  disclosures  and 
updates,  will  be  made  available  in 
accordance  with  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  (See  24  CFR 
subpart  C,  and  the  notice  published  in 
Federal  Register  on  January  16, 1992  (52  FR 
1942),  for  further  information  on  these 
disclosure  requirements.) 

Appendix  B— FY  1993  an  FY  1994  NOFA  for 
Public  Housing  Development-^fROP 
Activities 

The  applicable  provisions  of  the  notice  of 
funding  availabihty  entitled  "Notice  of 
Funding  Availability  (NOFA)  for  FY  1994; 
Invitation  for  Applications:  fhiblic  Housing 
Development— MROP  Actuities"  are 
published  in  the  Federal  Register  on  May  20, 
1994  (59  FR  26577)  is  republished  for 
informational  purposes.  The  provisions  in 
this  NOFA  concerning  application  due  date 
are  not  republished  in  order  not  to  confuse 
the  reader. 


DEPARTMENT  OF  HOUSING  ANO  URBAN 
DEVELOPMENT 

Office  of  Assistant  Secretary  for  PuMic  and 
Indian  Housing 

[Dociiet  No.  N-04-3758:  FR-^637-N-01] 

Notice  of  Funding  Availability  (NOFA)  for  FY 

1993  and  1994;  Invltstion  for  Applications: 
PubHc  Housing  Development-MROP 
Activities 

AGENCY:  Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing,  HUD. 
ACTUM:  Notice  of  Funding  Availability 
(NOFA)  for  Fiscal  Year  (FY)  1993  and  FY 

1994  for  PubUc  Housing  Development 

MROP  Activities;  Inviution  for  Applications. 

StMMARY:  This  NCWA  announces  the 
availability  of  FY  1993  and  1994  funding, 
and  invites  eligible  public  housing  agencies 
(PHAs)  to  submit  development  applications 
for  MROP  activities.  Because  the  number  of 
applications  for  FY  1993  funding  which 
received  perfect  scores  was  in  excess  of 
available  funding  (funding  of  all  applications 
receiving  a  perfect  score  of  90  would  only 
have  permitted  funding  at  40  percent  of  the 
amount  requested),  this  NOFA  withdraws  the 
FY  1993  NOFA  published  on  September  13. 
1993  (58  FR  47940). 

The  FY  1993  funding  is  being  combined 
and  re-announced  with  the  FY  1994  fonding 
under  this  Public  Housing  Development — 
MROP  AcUvities  NOFA  (MROP  Activities 
NOFA). 

All  unfunded  MROP  activities  appfications 
submitted  in  response  to  the  FY  1993  NOFA 
will  be  returned  to  the  PHAs  for 
resubmission  in  response  to  this  combined 
FY  1993  and  FY  1994  NOFA.  At  the  option 
of  the  PHA,  an  application  may  be  amended 
and  resubmitted,  or  a  new  MROP  activities 
application  may  be  submitted.  No  other  types 
of  applications  will  be  accepted  under  this 
NOFA. 

A  separate  NOFA  applicable  to  the  public 
housing  development  program  will  be 
published  in  the  Federal  Register. 

This  MROP  Activities  NOFA  provides 
instructions  regarding  the  preparation  and 
processing  of  applications. 

This  NOFA  is  NOT  applicable  to  the 
Indian  housing  program. 
*         »         *         »         » 

SUPPLB*eNTARV  INFORMATK>N:  Paperwork 
Reduction  Act  Statement:  The  information 
collection  requirements  contained  in  this 
NOFA  have  been  approved  by  the  OMB 
under  the  Paperwork  Reduction  Act  of  1980 
and  have  been  assigned  OMB  control 
numbers  2577-0033,  2577-0036.  and  2577- 
0044. 

I.  Introduction 

A.  Authority 

Section  5  of  the  United  States  Housing  Act 
of  1937  (42  U.S.C.  1437c):  and  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)).  Public 
housing  development  regulations  are 
published  at  24  CFR  part  941.  The  Catalog  of 
Federal  Domestic  Assistance  Program 
number  is  14.85a 


B.  Fund  Availability 

la  accordance  with  the  FY  1994  HUD 
Appropriations  Act  (Pub.L.  103-124, 
approved  October  28. 1993),  the  Department 
IS  making  available,  through  this  NOFA,  up 
to  $119.2  million  of  the  FY  1994  public 
housing  development  funds  for  MROP 
activities  consistent  with  section  111  of  the 
Housing  and  Community  Development 
(HCD)  Act  of  1992  (Pub.L.  102-550.  approved 
October  28. 1992).  Because  some  of  the 
appropriated  fiinds  are  to  be  derived  from 
recapture  of  prior  year  obligations,  a  lesser 
amount  may  be  available  under  this  NOFA, 
unless  actual  recaptures  during  the  current 
Fiscal  Year  return  the  amount  to  the 
appropriated  level. 

hi  addition,  the  $60  million  of  FY  1993 
public  housing  development  funds  provided 
in  the  FY  1993  HUD  Appropriations  Act 
(Pub.L.  102-389.  approved  October  6, 1992) 
for  MROP  activities  consistent  with  section 
111  of  the  HCD  Act  of  1992,  is  also  being 
made  available.' 

Consistent  with  section  624  of  the  HCD  Act 
of  1992,  HUD  has  established  a  set-aside  of 
five  percent  of  the  total  of  up  to  $179.2 
million  (which  provides  up  to  $8,950,000 
depending  on  recaptures)  for  MROP 
Activities  for  housing  designated  for  disabled 
families,  which  will  be  the  subject  of  a 
separate  NOFA  to  be  published  by  the 
Department. 

C.  Fund  Assignments 

Funding  for  MROP  activities  is  provided 
for  the  reconstruction  of  existing  public 
housing,  the  extent  of  which  is  not 
predictable  by  formula.  Therefore,  the  funds 
provided  under  this  NOFA  will  not  be  fair- 
shared.  This  determination  was  made  on  the 
basis  of  the  exclusion  of  funds  as  incapable 
of  geographic  allocation  pursuant  to  24  CFR 
791.403(b)  published  in  the  Federal  Register 
on  August  4.  1993  (58  FR  41426). 

Field  Offices  will  ascertain  threshold- 
approvability  and,  after  Joint  Review,  send 
the  threshold-approvable  applications  to  a 
review  selection  panel(s)  comprised  of 
representatives  from  various  Field  Offices 
(hereafter  referred  to  as  "paneUs)"). 

The  panel(s)  shall  rate  and  rank  the 
threshold-approvable  applications  based  on 
the  criteria  in  Section  IV.E.  of  this  NOFA. 
and  provide  Headquarters  with  a  list,  in  rank 
order,  reflecting  the  ratings.  The  Department, 
in  its  discretion,  may  choose  to  select  or 
partially  fimd  a  lower-rated  application  in 
order  to  increase  national  geographic 
diversity,  and/or  to  increase  the  diversity  of 
development  t^qjcs  (high-rise  buildings  of 
five  or  more  stories  and  those  which  include 
only  low-rise  buildings): 

D  Eligibility 

Applications  for  public  housing 
development— MROP  activities  must  be 
submitted  by  PHAs  eligible  for  development 


-'  As  noted  in  the  September  13. 1993  FY  93 
MROP  Activities  NOFA.  the  FY  1993  funds  are 
being  made  available  for  MROP  activities  in 
accordance  with  the  Joint  Statement  of  the 
Managers  in  Explanation  of  the  Conference 
Agreement  (sec  H.R.  Rep.  103-165.  pg.  31)  on  the 
Supplemental  Appropriations  Act  of  1993  (Pub.L. 
103-50,  approved  July  2. 1993). 
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funding  which  have  the  required  local 
cooperation  and  legal  authority  to  develop, 
own  and  operate  public  housing  protects. 

PHAs  eligible  under  the  Comprehensive 
Improvement  Assistance  Prognun  (QAP) 
(CIAP-eligible  PHAs)  and  under  the 
Comprehensive  Grant  Piogtam  (CGP)  (CGP- 
eligible  PHAs)  may  apply  for  these  funds. 
CI AP  and  CGP  are  hereinafter  refsired  to  as 
"modernization."  Applications  will  be 
determined  eligible  using  the  modernization 
procedures  outlined  in  Public  Housing 
Modernization  rule  24  CFR  part  968.  as 
amended  by  the  interim  rule  for  Public  and 
Indian  Housing.  Revised  Comprehensive 
Improvement  Assistance  Program,  published 
on  March  15. 1993  (58  PR  13916),  (as 
modified  by  this  NOFA). 

Applications  must  meet  the  threshold 
approvability  requirements  in  Section  IV.B  of 
this  NOFA.  including  the  following 
requirements  which  must  be  addressed  in  the 
PHA's  Narrative  Statement  accompanying  its 
application,  and  will  be  rated  by  a  panel(s) 
on  the  Technical  Review  Factors  listed  in 
Section  IV.E.  of  this  NOFA. 

1.  A  project  proposed  for  MROP  activities 
must  have  long-term  viability  after 
reconstruction  and  the  annual  contributions 
contract  (AOC)  for  the  profact  must  remain  in 
effect  for  40  years.  In  determining  viability, 
the  PHA  must  have  a  comprehensive  plan 
(funded  from  other  sources  audi  as  CIAP, 
CGP,  donations,  etc.)  for  the  project  for 
which  the  funds  for  MROP  activities  are 
being  requested.  The  comprehensive  plan  for 
the  project  may  be  part  of  the  PHA's 
comprehensive  plan  for  modernization.  The 
comprehensive  plan  must  demonstrate  a 
strategy  which  will  assure  that  the  entire 
development  will  be  viable  for  a  minimum 
period  of  20  years.  This  strategy  may  include, 
but  not  be  limited  to,  an  estimate  of  the 
required  amount  needed  for  rehabilitation  of 
the  remaining  portion  of  the  development  to 
the  extent  any  additional  rehabilitation  is 
required:  sources  of  funding  for  the 
additional  work;  any  proposed  demolition/ 
disposition  that  may  be  planned:  and  written 
evidence  of  local  government  and  resident 
support  for  the  strategy. 

2.  A  proposed  MROP  activities  project 
must  be  a  rental  (not  homeownership) 
project. 

3.  An  "obsolete  project  or  building"  is  one 
that  has  design  or  marketability  problems 
that  have  resulted  in: 

a.  Current  vacancies  of  more  than  25 
percent  of  the  units  available  for  occupancy: 
or 

b.  (1)  Estimated  costs  of  the  project 
(including  any  costs  for  lead-based  paint 
abatement  activities)  that  exceed  70  percent" 
of  the  total  current  development  cost  limits 
for  new  construction  of  similar  units  in  the 
area:  and 

(2)  The  project  or  building  has; 

(a)  An  occupancy  density  or  a  building 
height  that  is  significantly  in  excess  of  that 
which  prevails  in  the  neighborhood;  or 

(b)  A  bedroom  configuration  that  could  be 
altered  to  better  serve  the  needs  of  families 
seeking  occupancy  to  public  housing;  or 

(c)  Significant  security  problems  in  and 
around  the  project;  or 

(d)  Significant  physical  deterioration  or 
inefficient  energy  and  utility  systems. 


4.  The  deficien(£es  must  be  determined 
correctable  under  the  CGP  or  the  CIAP 
procedures  (see  24  CFR  part  968  and  related 
issuances),  to  ensiire  long-term  viability  (a 
useful  life  with  full  occupancy]  of  more  than 
20  years  after  completion  of  reconstruction; 
the  ACC  for  the  pi  sject  must  remain  in  effect 
for  40  years. 

5.  Existing  proj<  cts  which  consist  of  more 
than  one  building  may  have  MROP  activities 
funding  in  any  sidgle  year  limited  to  one  or 
more  (less  than  al(  of  a  project's  buildings. 
Where  separate  portions  of  an  existing 
project  receive  MBOP  funding  in  different 
fiscal  years,  each  fortion  must  be  given  a 
separate  MROP  pibject  number  and  the  fiinds 
reserved  must  be  Sufficient  to  complete  all  of 
the  reconstruction  needed  to  make  the 
portion  viable:  in  tuch  cases,  the  fiinds  for 
each  MROP  projert  must  be  kept  separate 
and  may  not  be  conimingled. 

6.  A  combinatioii  of  MROP  activities  and 
modernization  fuqds  may  be  used  within  a 
project,  but  may  net  be  used  within  the  same 
units  (or  building!  as  applicable).  For 
example,  if  an  existing  project  consists  of 
low-rise,  row,  and^elevator  buildings,  an 
MROP  activities  project  could  be  approved  to 
include  all  or  somt  of  the  row  units,  with  the 
balance  of  units  included  in  a  modernization 
project.  MROP  fuflds  may,  however,  be  used 
in  conjunction  wifti  Urban  Revitalization 
Demonstration  fuilds  (HOPE  VI)  without 
limitation. 

7.  Management  mprovements  are  an 
eligible  cost  undei  MROP  activities  to  the 
extent  that  such  in  iprovements  are  necessary 
for  the  viability  of  the  project  (i.e.,  to 
maintain  the  physical  improvements 
resulting  from  the  proposed  redesign, 
reconstruction,  or  pedevelopment  MROP 
activities). 

£.  Restrictions 

1.  If  partial  dem  >lition/disposition  is 
required: 

a.  A  demolitionj  disposition  application 
must  have  been  approved  before  the  MROP 
activities  applicatipn  may  be  approved;  or 

b.  The  application  must  have  been 
submitted  along  w  ith  evidence  of  approval 
by  the  unit  of  gene  ral  local  government  in 
which  the  project  s  located.  This  approval 
may  be  obtained  fi  am  the  Chief  Executive 
Officer. 

2.  Conversion  ol  units  (by  combining  small 
units  to  make  largi  r  units  or  vice  versa)  must 
either  be  approved  before  an  MROP  activities 
application  involving  conversion  may  be 
approved,  or  an  aptolication  for  said 
conversion  must  h  jve  been  submitted,  and 
the  cost  of  any  cor  irersion  must  be 
considered  in  the  |IROP  activities 
application. 

3.  Funding  prov  ded  for  MROP  activities  at 
a  project  may  not  1  e  used  for  total 
demolition/dispos  tion  of  that  project,  but 
may  be  used  for  ps  rtial  demolition/ 
disposition  if  requ  red  to  meet  long-term 
viability;  however,  75  percent  of  the  units  in 
the  project  or  porti  on  of  the  project  which 
comprises  the  MR(  )P  application  must  be 
reconstructed.* 

D.  Application  Pricess  Overview 


UM 


A.  PHA  Application 

A  PHA  applying  for  davelopment  funds  far 
MROP  activities  shall  prepare  a  CIAP 
application,  as  modified  by  this  NOFA.  The 
initial  review  process  shall  follow  the  CIAP 
procedures;  however,  once  selected,  the 
application  shall  be  processed  under  public 
housing  development  procedures. 

B.  Application  {Accessing 

The  Field  Office  will  screen  each 
application  for  completeness  and  will 
provide  the  PHA  with  a  14  calendar-day 
opportunity  to  furnish  any  missing  technical 
information  or  exhibits,  or  to  correct 
technical  mistakes.  Each  application  will 
then  be  subjected  to  a  "pass/fail"  threshold 
examination  by  the  Field  Office.  Each 
passing  application  will  be  rated  as  to  the 
Technical  Review  Factors  listed  in  Section 
IV.E.  of  this  NOFA  by  a  panel(s). 

C  Application  Approval 

Panels  comprised  of  representatives  from 
various  Field  Offices  will  prepare  rankings 
based  on  the  panels'  ratings  and 
Headquarters  will  select  applications  for 
approval  to  the  extent  funds  are  available 

D.  Disclosure  of  Information 

The  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act)  prohibits  advance  disclosure  of 
funding  decisions.  (See  24  CFR  part  4.)  Civil 
penalties  related  to  advance  disclosure  are 
set  out  in  24  CFR  part  30.  Application 
approval/non-approval  notifications  shall  not 
occur  until  the  Congressional  notification 
process  is  completed.  (See  Section  VIII.F  of 
this  NOFA  for  more  detailed  information.) 

E.  Records  Retention 

Applications  and  materials  related  to 
applications  (e.g.,  application  scoring  sheets, 
and  notifications  of  selection/non-selection) 
will  be  retained  in  the  appropriate  Field 
Office  for  five  years,  and  be  available  for 
public  inspection  in  accordance  with  24  CFR 
part  12.  (See  Section  Vni.G  of  this  NOFA  for 
more  detailed  information.) 

m.  Application  Requirements 

A.  All  Applicants 

No  more  than  one  project  (or  portion  of  a 
project)  may  be  proposed  for  MROP  activities 
per  application,  although  more  than  one 
application  may  be  submitted  by  a  PHA. 
Each  application  shall  consist  of  an  original 
and  two  copies,  and  must  include  the 
following: 

1.  Cover  letter.  The  cover  letter  must 
identify  the  project  proposed  for  MROP 
activities  by  its  original  project  number  (e.g., 
WY  22-2),  and  its  total  number  of  unite  (and 
buildings,  if  applicable).  If  fewer  than  the 
total  number  of  units  are  being  proposed,  the 
cover  letter  shall  summarize  the  PHA's  plans 
for  the  remaining  units.  If  more  than  one 
application  is  submitted,  the  cover  letter 
must  state  the  PHA's  priorities  for  funding. 
The  PHA  must  include  a  statement  of 
whether  the  PHA  will  accept  funding  for  the 
reconstruction  of  fewer  units. 

2.  CIAP  Application  and  Budget— Forms 
HUD  S2822  and  52825.  The  application  and 
budget  forms  must  each  be  signed  and  dated 


and  include  the  information  as  specified  in 
the  forms.  No  more  than  one  original  project 
number  shall  be  included  in  each  application 
submission. 

3.  Narrative  Statement.  The  narrative 
statement  must  address  each  of  the  technical 
review  factors  under  Section  IV.E.  of  this 
NOFA,  each  of  the  eligibilitv  criteria  under 
Section  I.D.  of  this  NOFA  and  each  of  the 
restriction  criteria  under  Section  I.E.  of  this 
NOFA. 

4.  Demolition/Disposition  or  Conversion  of 
Units.  If,  as  part  of  the  MROP  activities,  the 
PHA  intends  to  demolish/dispose  (demo/ 
dispo)  of  some  of  the  units  or  to  convert  units 
(combine  small  units  to  make  larger  ones,  or 
vice  versa),  the  PHA  shall  provide  the  date 
the  demo/dispo  or  conversion  was  approved 
by  HUD  or  the  date  the  demo/dispo  or 
conversion  application  was  submitted.  If  the 
demo/dispo  application  has  not  yet  been 
approved,  the  application  for  MROP 
activities  that  involves  the  demo/dispo  of 
units  must  be  accompanied  by  evidence  of 
approval  by  the  unit  of  general  local 
government  in  which  the  project  is  located  (it 
can  be  provided  by  the  Chief  Executive 
Officer).  Development  funds  for  MROP 
activities  may  not  be  used  for  total  demo/ 
dispo  (see  Section  I.E.3.  of  this  NOFA). 

5.  PHA  Resolution  In  Support  of  the 
Application  {Form  HUD-52471).  Under  this 
resolution,  the  PHA  agrees  to  comply  with  all 
requirements  of  24  CFR  part  941.  These 
requirements  include,  among  others: 
nondiscrimination  under  the  applicable  civil 
rights  laws;  the  requirements  imposed  by  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(URA)  (42  use.  4601-4655);  the 
accessibility  requirements  of  section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794),  and  HUD's  implementing  regulations  at 
24  CFR  part  8;  and  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968  (12 
U.S.C  1701u),  and  HUD's  implementing 
regulations  at  24  CFR  part  135.  By  executing 
the  PHA  resolution,  the  PHA  also  certifies 
that  it  will  comply  with  the  accessibility 
requirements  of  the  Americans  with 
Disabilities  Act  of  1990  (42  U.S.C  12131), 
and  iu  implementing  regulation  at  28  CFR 
part  35. 

6.  Local  Governing  Body  Resolution  (Form 
HUD-52472).  If  front-end  funds  are 
requested,  the  PHA  must  submit  a  Local 
Governing  Body  Resolution/  Transcript  of 
Proceedings  (Form  HUD-52472). 

7.  Drug-Free  Workplace.  The  PHA  must 
submit  the  Certification  for  a  Drug-Free 
Workplace  (Form  HUI>-50070)  in  accordance 
with  24  CFR  24.630. 

8.  Certification  for  Contiiacts,  Grants.  Loans 
and  Cooperative  Agreements  (Form  HUD- 
50071).  In  accordance  with  section  319  of  the 
Department  of  Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990  (31 
U.S.C  1352)  (the  "Byrd  Amendment")  and 
the  regulations  at  24  CFR  part  87.  the  PHA 
must  certify  that  no  federally  appropriated 
funds  have  been  paid  or  will  be  paid,  by  or 
on  behalf  of  the  PHA  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  or  a  member  of 
Congress  in  connecticm  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 


Federal  grant  or  loan,  the  entering  into  of  any 
cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or 
modifications  of  any  Federal  contract,  grant, 
loan,  or  cooperative  agreement.  (See  also 
SecUon  VIU.D  of  this  NOFA.) 

9.  Form  SF-LLL,  Disclosure  of  Lobbying 
Activities.  Also,  in  accordance  with  the  Byrd 
Amendment  and  the  regulations  at  24  CFR 
part  87.  the  PHA  must  complete  and  submit 
Form  SF-LLL  if  funds  other  than  federally 
appropriated  funds  have  been  paid  or  will  be 
paid  by  or  on  behalf  of  the  PHA  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  or  a 
member  of  Congress  in  connection  with  the 
awarding  of  any  Federal  contract,  the  making 
of  any  Federal  grant  or  loan,  the  entering  into 
of  any  cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modifications  of  any  Federal 
contract,  grant,  loan,  or  cooperative 
agreement.  (See  also  Section  Vin.D  of  this 
NOFA.) 

10.  Disclosure  of  Government  Assistance 
and  Identity  of  Interested  Parties  (Form  HUD 
2880).  The  PHA  must  submit  the  Applicant/ 
Recipient  Disclosure/Update  Report  (Form 
HUD-2880)  in  accordance  with  the 
requirements  of  24  CFR  part  12.  subpart  C 

IV.  Field  Office  Processing  of  Applications 

A.  Initial  Screening 

1.  Immediately  after  the  deadline  for 
receipt  of  applications,  the  Field  Office  will 
screen  each  application  to  determine  whether 
all  information  and  exhibits  have  been 
submitted;  no  qualitative  evaluation  will  be 
made  at  this  time. 

a.  If  an  application  lacks  any  technical 
information  or  exhibit,  or  contains  a 
technical  mistake,  the  PHA  will  be  advised 
in  writing  and  will  have  14  calendar  days 
bom  the  date  of  the  issuance  of  HUD's 
notification  to  deliver  the  missing  or 
corrected  information  or  documentation  to 
the  Field  Office.  For  example,  the  PHA 
Narrative  Statement  must  address  each  of  the 
technical  review  factors  under  Section  IV.E., 
the  eligibility  criteria  under  Section  I.D.  and 
the  restriction  criteria  under  Section  I.E.  of 
this  NOFA. 

b.  Curable  technical  deficiencies  relate 
only  to  items  that  would  not  improve  the 
Substantive  quality  of  the  application, 
relative  to  the  ranking  factors. 

c.  If  Forms  HUD  52822  (Application)  or 
HUD  52825  (Budget)  are  missing,  the  PHA's 
application  will  be  considered  substantively 
incomplete,  and  therefore  ineligible  for 
forther  processing.  However,  if  other  forms 
Ifor  example.  Form  HUD  50070  (Drug  Free 
Workplace  Certification),  Form  HUD  50071 
(Certification  for  Contracts,  Grants,  Loans 
and  Cooperative  Agreements),  Form  SF  LLL 
(Disclosure  of  Lobbying  Activities),  if 
applicable, »  Form  HUD  2880  (Application/ 
Recipient  Disclosure/Update  Report))  are 
missing,  or  if  there  is  a  technical  mistake, 
such  as  no  signature  or  the  %nong  signature 
on  a  submitted  form,  the  PHA  will  be  given 
an  opportimity  to  correct  the  deficiency. 

2.  The  responsibility  for  submitting  a 
complete  application  rests  with  the  PHA. 
Failure  of  the  Field  Office  to  identify  and 
provide  a  notice  of  deficiency  to  the  PHA 


shall  not  relieve  the  PHA  of  the 
consequences  of  submitting  an  incomplete 
application. 

3.  An  application  that  does  not  meet  ail  of 
the  NOFA  requirements  after  the  14-day 
technical  deficiency  period  will  be  removed 
from  processing  and  determined  to  be 
unapprovable.  If  the  PHA  faiU  to  correct 
deficiencies  or  fails  to  submit  missing  forms 
or  certifications,  or  any  certification  is 
incomplete  or  not  executed  by  the 
appropriate  person(s),  or  the  PHA  Narrative 
Statement  fails  to  address  each  of  the  Section 
IV.E.  technical  review  factors,  and  each  of  the 
Section  I.D.  eligibility  criteria  and  the 
Section  I.E.  restriction  criteria,  the 
application  will  not  be  examined  for 
threshold  approvability. 

B.  Application  Threshold  Approvability 

After  initial  screening  and  upon  expiration 
of  the  deficiency  'cure"  period,  applications 
for  which  all  the  information,  certifications. 
and  documentation  required  by  the  NOFA 
have  been  received  by  HUD  will  be  examined 
for  threshold  approvability.  Applications  that 
fail  one  or  more  of  the  threshold  criteria  will 
be  removed  from  processing  and  determined 
to  be  luapprovable.  Applications  which 
successfolly  pass  the  threshold  review 
(threshold-approvable  applications)  will, 
following  Joint  Review,  be  submitted  by  the 
Field  Office  to  a  panel(s)  which  will  rate 
applications,  using  the  criteria  set  out  in 
Section  IV.E.  of  this  NOFA.  All  applications 
must  meet  the  following  thresholds  to  be 
determined  threshold-approvable: 

1.  The  MROP  activities  application  must 
meet  the  eligibility  criteria  of  Section  I.D.  and 
the  restriction  criteria  of  Section  I.E. 

2.  The  PHA  may  not  have  any  litigation 
pending  which  would  preclude  approval  of 
the  application.  The  PHA  must  have  the 
required  local  cooperation  and  be  legally 
eligible  to  develop,  own.  and  operate  public 
bousing  under  the  U.S.  Housing  Act  of  1937 
and  the  application  must  have  a  properly 
executed  and  complete  PHA  Resolution 
(Form  HUD  52471)  referring  to  the  need  for 
front-end  funding,  if  requested,  and  a  Local 
Governing  Body  Resolution  (HUD  52472) 
which  approves  the  request  for  front-end 
fonds,  if  front-end  fonds  are  requested. 
(NOTE:  The  PHA  Resolution  certifies  to  the 
PHA's  intent  to  comply  with  all  requirements 
imposed  by  the  Uniform  Relocation 
Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (URA)  (42  U.S.C.  4601- 
4655);  the  accessibility  requirements  of 
section  504  of  the  Rehabilitation  Act  of  1973 
(29  U.S.C.  794) and  HUDs  implementing 
regulations  at  24  CFR  part  8:  and  section  3 

of  the  Housing  and  Urban  Development  Act 
of  1968  (12  U.S.C  1701u).  and  HUD's 
implementing  regulations  at  24  CFR  part  135. 
By  executing  the  PHA  resolution,  the  PHA 
also  certifies  that  it  will  comply  with  the 
accessibility  requirements  of  the  Americans 
with  Disabilities  Act  of  1990  (42  U.S.C. 
12131),  and  its  implementing  regulation  at  28 
CFR  part  35.) 

3.  The  Field  Office  must  determine  that  the 
PHA  has  or  will  have  the  capability  (as 
defined  by  Section  IV.E.(l)(c))  to  complete 
the  MROP  reconstruction  activities  and 
manage  the  resulting  housing.  The  Field 
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Office  shall  determine  capability  based  upon 
the  PHA's  overall  performance,  which 
includes  the  PHA's  total  score  under  the 
Public  Housing  Management  Assessment 
Program  (PHMAP)  (see  24  CFR  part  901).  and 
the  PHA's  most  recent  fiscal  audit. 

a.  A  PHA  shall  not  be  determined  to  lack 
administrative  or  development  capability 
simply  because  it  has  no  recent  exp>erience  in 
developing  or  managing  public/assisted 
housing. 

b.  No  application  shall  be  determined  to  be 
approvable  if  the  PHA  has  failed  to  return 
excess  advances  received  during 
development  or  modernization,  or  amounts 
determined  by  HUD  to  constitute  excess 
financing  based  on  a  HUD-approved  Actual 
Development  Cost  Certificate  (AIXX])  or 
Actual  Modernization  Cost  Certificate 
(AMCC),  unless  HUD  has  approved  a  pay- 
back plan. 

4.  There  are  no  environmental  factors 
precluding  the  MROP  activities. 

5.  The  PHA  must  be  in  compliance  with 
civil  rights  laws  and  equal  opportunity 
requirements.  A  PHA  will  be  considered  to 
be  in  compliance  if  (1)  as  a  result  of  formal 
administrative  proceedings,  there  are  no 
outstanding  findings  of  noncompliance  with 
civil  rights  laws  unless  the  PHA  is  operating 
in  compliance  with  a  HUD-approved 
compliance  agreement  designed  to  correct 
the  area(s)  of  noncompliance:  (2)  there  is  no 
adjudication  of  a  civil  rights  violation  in  a 
civil  action  brought  against  it  by  a  private 
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individual,  unless  the  applicant 
demonstrates  that  )t  is  operating  in 
compliance  with  a  court  order  designed  to 
correct  the  area(s)  pf  noncompliance;  (3) 
there  is  no  deflBrral  of  Federal  funding  based 
upon  civil  rights  v  olations;  (4)  there  is  no 
pending  civil  righl  s  suit  brought  against  the 
PHA  by  the  Depan  ment  of  Justice:  or  (S) 
there  is  no  unresol  tred  charge  of 
discrimination  agt  inst  the  PHA  issued  by  the 
Secretary  under  s«  :tion  810(g)  of  the  Fair 
Housing  Act,  as  in  plemented  by  24  CFR 
103.400. 

C.  Joint  Review 
In  accordance  w  th  the  designation  of 


projects  requirmg 


oint  Reviews,  the  Field 


Office  will  conduc  t  a  (either  on-site  or  off- 
site)  Joint  Review  for  each  threshold- 
approvable  MROP  activities  application  as 
early  as  possible  pursuant  to  the  interim  rule 
program,  published  on 
FR  13916).  The  purpose 
is  to  allow  the  Field 
ughly  understand  the 
d  MROP  so  it  can  prepare 
ummarizing  the  results  of 
contrast  to  the  CLAP 
s  MROP  application 
d  as  a  result  of  the  Joint 


for  the  revised  CI 
March  15, 1993  (51 
of  the  Joint  Revie' 
Office  to  more  th 
goals  of  the  propoi 
written  comments 
the  Joint  Review; 
procedures,  the  PI 
shall  not  be  modi 
Review  in  any  wa; 

D.  Field  Submissi4 

For  each  threshold-approvable  application, 
the  following  mu's^  be  prepared  and 
submitted  by  the  {%eld  Office  to  the  panel(s): 


MROP  Activities  Panel  Technical  Review  Factors 


1.  Copy  of  each  application,  narrative 
description  of  the  number  of  units  and  units 
by  bedroom  size,  stnicttue  type(s),  cost  area, 
funding  required,  metro/non-metro 
designation,  results  of  the  eligibility 
determinations  made  under  Section  I.D.  of 
this  NOFA  and  the  restriction  determinations 
under  Section  I.E.  of  this  NOFA,  as  well  as 
the  results  of  the  Joint  Review  pursuant  to 
Section  IV.C  of  this  NOFA:  and 

2.  Review  sheet  summarizing  critical 
information  about  the  project,  including  a 
brief  description  of  proposed  MROP 
activities  and  their  proposed  cost  including 
any  management  improvements  and  a 
statement  of  the  determination  made  as  to  the 
extent  such  improvements  are  necessary  to 
maintain  the  physical  improvements 
resulting  firom  the  proposed  MROP  activities, 
the  applicable  total  development  cost 
limitation,  a  discussion  of  the  relationship 
and  approval  date  of  any  demolition/ 
disposition  or  conversion,  and  the  feasibility 
of  MROP  activities  compared  to  demolition/ 
disposition. 

E.  Pane]  Review  Criteria 

The  panel(s)  will  review  and  rate  each 
application  on  the  basis  of  the  following 
Technical  Review  Factors:  the  panel(s)  may 
request  information  firom  the  Field  Office,  or 
make  site  visits,  as  needed: 


(1)  PHA's  management  capability  to  carry  out  the  proposed  MROP  Activities:  (Maximum  of  30  points) 

(a)  PHMAP  Overall  Rating  60-100  and 

(b)  PHMAP  («  12)  Development  &  (»  1)  Modernization  Scores  4-B  Average  or 

(c)  PHMAP  Overall  Rating  <  60,  but  contingent  contract  is  inokided  meeting  procurement  requirements  with  qualified  entity  to 
act  as  protect  administrator  on  PHA's  t)ehalf l ; 

t2)  The  expected  tenn  of  useful  life  o(  the  project  or  building  after  ajriipletion  of  MROP  activities:  (Maxirnum  of  30  pints) 

(a)  The  plan/strategy  is  comprehensive  and  demonstrates  that  the  rehabilitation  will  result  In  a  useful  life  of  at  least  20  years; 
e.g.,  management  deficiencies  are  addressed;  all  physical  deficiencies  are  addressed:  local  and  resident  support  are  inte- 
grated throughout  ttie  project  improvement  effort „ 

(b)  Degree  of  Resident  Involvement  and  degree  of  PHA  activitv  in  resident  initiatives,  inducing  resident  managernent.  eoonomic 
development,  and  drug  elimination  efforts  

(c)  Degree  of  local  government  and  private  sector  involvement  Jnd  support !!!!.!!!!!!!!!!!.!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

(d)  Evidence  of  satisfactory  maintenance  of  other  developmental  in  the  PHA's  inventory ".™."!™"!!!!!™! 

(3)  The  likelihood  of  achieving  full  occupancy  of  the  reconstructed  liiits  comprising  the  project  or  building  after  completion  of  MROP 

activities:  (Maximum  of  40) 

(a)  Need-The  PHA's  needs  (or  CIAP/CGP/URD  are  so  great  that  there  is  little  or  no  litelihood  this  project,  which  has  dem- 
onstrated need,  will  be  modernized  in  the  foreseeat)le  future  without  MROP  funds  

(b)  Adequate  occupancy  systems/procedures  are  in  place  or  wil  be  in  place  to  achieve  full  occupancy  once  modernized  "!!!."!!!!!! 


MROP  Activities  Panel  Total  Possible  Points 


V.  MROP  Activities  Funding  and  Further 
Processing 

A.  Each  MROP  activities  application 
selected  for  funding  by  Headquarters  shall: 

1.  Have  funds  reserved  in  an  amount  of  at 
least  70  percent  of  the  development  cost 
limitation  for  the  area  and: 

a.  The  reservation  amount  will  be 
"trended"  to  preclude  the  need  for 
amendment  funds: 

b.  The  trend  will  be  calculated  by 
multiplying  the  percent  of  development  cost 
by  5.4  percent  (1.054).  rounded  to  the  nearest 
$50: 


UMI 


Points 


15 
15 

30 


1-10 

1-5 

1-5 

1-10 


1-30 
1-10 


100 


Jevelopment  project 
into  the  appropriate 

and 

r  fund  reservation, 
ures  shall  be  followed 
Handbook  7417.1  REV- 


2.  Be  assigned  a 
number  and  enter^ 
HUD  data  systems' 

3.  During  and  af  ei 
development  proci  di 
(24  CFR  part  941  ajid 
1)  except: 

a.  MROP  activit^s  work  may  only  be 
accomplished  by: 

(1)  Sealed  bid 
award  to  the  lowes  t 

(2)  Competitive 
permitted  for  mod^ 
Notice  PIH  93-50 
would  execute  a 


pi|Dcurement  method  with 
responsible  bidder;  or 
)roposal  method  as 

ization  projects  under 
HA),  whereby  the  PHA 
price  contract  in 


filed  I 


which  the  contractor  would  be  responsible 
for  design  of  specific  work  items  identified 
in  the  Request  for  Proposals,  soliciting  and 
contracting  for  construction  work,  contract 
administration  and  construction  inspection; 
the  contract  could  either  provide  for  progress 
payments,  as  in  the  sealed  bid  method,  or  a 
lump  sum  payment  after  successful 
completion  of  all  work; 

b.  CLAP  modernization  standards  set  forth 
in  Handbook  7485.2  REV-1  must  be  used; 

c.  The  PHA  must  incorporate  its  approved 
MROP  activities  application  into  a  PHA 
Proposal  (Form  HUD-52483A): 


d.  The  special  MROP  Annual 
Contributions  Contract  (Form  HUD-5301O-I), 
included  in  Notice  PIH  89-41  (HUD),  must  be 
used; 

e.  There  will  be  no  amendment  funds  to 
increase  the  original  amount  of  the  MROP 
activities  fund  reservation. 

VI.  Checklist  of  Application  Submission 
Requirements 


A.  Application  Checklist 

PHAs  may  use  the  following  application 
checklist,  which  enumerates  the  submission 
requirements  of  Section  III  of  this  NOFA. 

1.  Forms  HUD-52822  and  HUD-52825, 
QAP  Application  and  QAP  Budget: 

2.  Narrative  statement  addressing  each  of 
the  eligibility  criteria  under  Section  I.D.  of 
this  NOFA,  each  of  the  restriction  criteria 
under  Section  I.E.  of  this  NOFA,  and  each  of 
the  Technical  Review  Factors  under  Section 
IV.E.  of  this  NOFA; 

3.  Information/certification,  as  applicable, 
if  the  application  involves  demo/dispo  or 
conversion  of  units: 

4.  HUIJ-52471.  PHA  Resolution  in  Support 
of  Public  Housing: 

5.  HUD-52472,  Local  Governing  Body 
Resolution,  if  front-end  funds  are  being 
requested  by  the  PHA.  (Note:  If  front-end 
funds  are  requested,  the  HUD  52471  roust  be 
appropriately  modified.); 

6.  PHA  statement  identifying  its  funding 
preferences  if  more  than  one  application  is 
being  submitted; 

7.  HUD-50070,  PHA  Certification  for  a 
Drug-Free  Workplace; 

8.  HUD-50071,  Certification  for  Contracts, 
Grants,  Loans  and  Cooperative  Agreements: 

9.  Form  SF-LLL,  Byrd  Amendment 
Disclosure  and  Certification  Regarding 
Lobbying,  only  if  the  applicant  determines  it 
is  applicable; 

10.  Form  HUI>-2880,  Disclosure  of 
Government  Assistance  and  Identity  of 
Interested  Parties. 

B.  Application  Packets 

Forms  comprising  the  application  package 
may  be  obtained  from  the  HUD  Field  Office. 

Vn.  Other  Matters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact  with 
respect  to  the  environment  has  been  made  in 
accordance  with  HUD  regulations  at  24  CFR 
part  50.  implementing  section  102(2)(C)  of 
the  National  Environmental  Policy.  Act  of 
1969  (42  U.S.C  4332).  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  between  7:30  a.m. 
and  5:30  p.m.  weekdays  at  the  Office  of  the 
Rules  Docket  Clerk,  451  Seventh  Street.  S.W., 
Room  10276,  Washington.  D.C  20410. 

B.  Federalism 

The  General  Counsel,  as  the  Designated 
Official  under  section  6(a)  of  Executive  Order 
12612.  Federalism,  has  determined  that  this 
NOFA  will  not  have  substantial,  direct  effects 
on  States,  on  their  political  subilivisions,  or 
on  tbeir  relationship  with  the  Federal 
government,  or  on  Uie  distribution  of  power 
and  responsibilities  between  them  and  (Aim 
levels  of  government.  The  NOFA  will 


provide  PHAs  with  funding  for  public 
housing  development  MROP  activities. 

C.  Family  Impact 

The  General  Counsel,  as  the  Designated 
Official  for  Executive  Order  12606.  the 
Family,  has  determined  that  the  provisions  of 
this  NOFA  do  not  have  the  potential  for 
significant  impact  on  family  formation, 
maintenance  and  general  well-being  within 
the  meaning  of  the  Order.  To  the  extent  that 
the  funding  provided  through  this  NOFA 
results  in  additional  or  improved  housing, 
the  effects  on  the  family  will  be  beneficial. 

D.  Prohibition  Against  Lobbying  Activities: 
The  Byrd  Amendment 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of  section  319 
of  the  Department  of  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal  Year 
1990  (31  U.S.C  1352)  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  Federal 
contracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the      - 
Federal  Government  in  connection  with  a 
specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative  agreements,  or 
loans  unless  the  recipient  has  made  an 
acceptable  certification  regarding  lobbying. 

IJnder  24  CFR  part  87.  applicants, 
recipients,  and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent  on 
lobbying  activities  in  connection  with  die 
assistance.  A  certification  is  required,  at  the 
time  the  application  for  funds  is  made,  that 
Federally  appropriated  funds  are  not  being  or 
have  not  beien  used  in  violation  of  section 
319  and  that  disclosure  will  be  made  of 
payments  for  lobbying  with  other  than 
Federally  appropriated  funds.  Also,  there  is 
a  standard  disclosure  form.  SF-LLL. 
"Disclosure  Form  to  Report  Lobbying." 
which  must  be  used  to  disclose  lobbying 
with  other  than  Federally  appropriated 
funds. 

E.  Prohibition  Against  Lobbying  ofHVD 
Personnel 

Section  13  of  the  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3537b)  contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions  with 
respect  to  financial  assistance.  The  first 
imposes  disclosure  requirements  on  those 
who  are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the  award 
of  assistance  or  the  taking  of  a  management 
action  by  the  Department  and  those  who  are 
paid  to  provide  the  influence.  The  second 
restricts  the  payment  of  fees  to  those  who  are 
paid  to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the  number 
of  housing  units  received  or  are  based  on  the 
amount  of  assistance  received,  or  if  they  are 
contingent  upon  the  receipt  of  assistance. 

HUD's  regulation  implementing  section  13 
is  codified  at  24  CFR  part  86.  If  readers  are 
involved  in  any  efforts  to  influmce  the 
Department  in  these  ways,  tbey  are  urged  to 
read  the  final  rule,  particularly  the  examples 
contained  in  Appendix  A  of  the  rule, . 


Appendix  A  of  this  rule  contains  examples 
of  activities  covered  by  this  rule. 

-Any  questions  concerning  the  rule  should 
be  directed  to  the  Office  of  Ethics.  Room 
2158.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW. 
Washington  DC  20410.  Telephone:  (202) 
708-3815  (voice/TDD).  This  is  not  a  tolHret- 
number.  Forms  neces.sar>-  for  complian(£ 
with  the  rule  mav  be  obtained  from  the  lo(iil 
HUD  office 

F  Prohibition  Against  Advance  Information 
on  Funding  Decisions 

Section  103  of  the  HUD  Reform  Acl 
proscribes  the  communication  of  certain 
infomiaf  ion  by  HUD  employees  to  persons 
not  authorized  to  receive  that  information 
during  the  selection  process  for  the  award  of 
as!;istance.  HUD's  regulation  implementing 
section  103  is  codified  at  24  CFR  part  4.  That 
regulation  applies  to  the  funding  competition 
announced  today.  The  requirements  of  ihe 
rule  continue  to  apply  until  the 
announcement  of  the  selection  of  successful 
applicants. 

HUD  employees  involved  in  the  review  of 
applications  and  in  the  making  of  funding 
decisions  are  restrained  by  24  CFR  part  4 
from  providing  advance  information  to  any 
person  (other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who  apply 
for  assistance  in  this  competition  should 
"  confine  their  inquiries  to  the  subject  areas 
permitted  by  24  CFR  part  4. 

Applicants  who  have  questions  should 
contact  the  HUD  Office  of  Ethics  (202)  708- 
3815  (voice/TDD).  (This  is  not  a  toll-free 
number.)  The  Office  of  Ethics  can  provide 
information  of  a  general  nature  to  HUD 
employees,  as  well.  However,  a  HUD 
employee  who  has  specific  program 
questions,  such  as  whether  particular  subject 
matter  can  be  discussed  with  persons  outside 
the  Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  Counsel  for  the  program  to 
which  the  question  pertains. 

G.  Accountability  in  the  Provision  ofHVD 
Assistance 

HUD's  regulations  at  24  CFR  part  12 
implement  section  102  of  the  HUD  Reform 
Act.  Section  102  contains  a  number  of 
provisions  designed  to  ensure  greater 
accountability  and  integrity  in  the  provision 
of  certain  types  of  assistance  administered  by 
HUD.  The  following  requirements  con<.«rning 
documentation  and  public  access  disclosures 
are  applicable  to  assistance  awarded  under 
this  NOFA. 

1.  Documentation  and  public  access.  HUD 
will  ensure  that  documentation  and  other 
information  regarding  each  application 
submitted  pursuant  to  this  NOFA  are 
sufficient  to  indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of  support, 
will  be  made  available  for  public  inspection 
for  a  five-year  period  beginning  not  less  than 
30  days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of  InfimnatJofl 
Act  (5  U.S.a  552)  and  HUD's  implement ii.g 
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i«gulations  at  24  CFR  part  15.  In  addition, 
HUD  will  include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients  of 
HUD  assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b),  and 
the  notice  published  in  the  Federal  Register 
on  January  16. 1992  (57  FR  1942),  for  further 
information  on  these  requireniAnt*.) 


2.  Disclosures.  BUD  will  make  available  to 
the  public  for  fivelyears  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this  NOFA. 
Update  reports  (afto  Form  2880)  will  be 
made  available  alang  with  the  applicant 
disclosure  reports!  but  in  no  case  for  a  period 
of  less  than  three  years.  All  reports — both 
applicant  disclosures  and  updates — will  be 
made  available  inaccordance  with  the 


Freedom  of  Information  Act  (5  U.S.C  552) 
and  HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  part  12,  subpart  C. 
and  the  notice  published  in  the  Federal 
Register  on  January  16. 1992  (57  FR  1942). 
for  further  information  on  these  disclosure 
requirements.) 
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DEPARTMEHT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  31, 37. 42  and  52 
FAR  Caa*  94-754] 
mN9000-AQ21 

F«d«ral  Acquisition  Regulation; 
Implementation  of  Various  Cost 
Principle  Provisions 

AQENOES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994  to  implement 
the  requirements  for  unallowable  costs 
and  adds  to  the  list  of  costs  to  be 
clarified  in  the  cost  principles.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
dated  September  30. 1993. 
DATES:  Comments  should  be  submitted 
on  or  before  February  13. 1995  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS).  18th  &  F  Streets.  NVV. 
Room  4037.  Washington.  DC  20405. 
Please  cite  FAR  case  94-754  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Clarence  Belton,  Cost  Principles  Team 
Leader,  at  (703)  602-2357.  in  reference 
to  this  FAR  case.  For  general 
information,  contact  U»e  FAR 
Secretariat.  Room  4037.  GS  Building. 
Washington.  DC  20405.  (202)  501-4755. 
Please  cite  FAR  case  94-754. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994  (the  Act),  Pub.  L.  103-355. 
provides  the  authority  to  streamline  the 
acquisition  process  and  minimize 
burdensome  requirements  unique  to  the 
Federal  Government.  Major  changes  that 
can  be  expected  in  the  acquisition 
process  as  a  result  of  the  Act's 
implementation  include  changes  in  the 
areas  of  Commercial  Item  Acquisition. 
Simplified  Acquisition  Procedures,  the 
Truth  in  Negotiations  Act.  and 
introduction  of  the  Federal  Acquisition 
Computer  Network. 


Federal  Register  /  Vol.  59.  No.  238  /  Tuesday,  December  13.  1994  /  Proposed  Rules         642M 


This  Botice  ai  nounces  FAR  revisions 
developed  unda  r  FAR  case  94-754. 
based  on  Sectioi  i  2101  of  the  Act  that  (1) 
adds  to  the  list  ( f  unallowaUe  costs 
found  at  10  U.S  C.  2324(e)(1).  the  costs 
of  lobbying  the  egislative  body  of  a 
political  subdiv  sion  of  a  state;  (2)  adds 
to  the  list  found  at  10  U.S.C.  2324(fHl) 
of  costs  to  be  oil  rified  in  the  cost 
principles,  the  c  ost  of  "conventions": 
and  (3)  expands  the  coverage  to  the 
Coast  Guard  an<  the  National 
Aeronautics  ant  Space  Administration. 
Section  2151  abends  41  U.S  C.  256  to 
include  all  the  provisions  of  10  U  S.C. 
2324.  ds  amend)  d  by  Section  2101. 
Therefore,  the  p  -ovisions  are  made 
generally  applic  able  to  all  other 
executive  agenc  es.  The  new  FAR 
language,  with  (  nly  minor  variations, 
was  transferred  rom  the  current 
coverage  in  the  Defense  Federal 
Acquisition  Regulations  (DFARS). 

The  FAR  Council  is  interested  in  an 
exchange  of  ideas  and  opinions  with 
respect  to  the  regulatory 
implementation  of  the  Act.  For  that 
reason,  the  FAR  Council  is  conducting 
a  series  of  publi :  meetings.  However, 
the  FAR  Council  has  not  scheduled  a 
public  meeting  i  tn  this  rule  (FAR  case 
94-754)  because  of  the  clarity  and  non- 
controversial  na  tare  of  the  rule.  If  the 
public  believes  Such  a  meeting  is 
needed  with  re9>ect  to  this  rule,  a  letter 
requesting  a  pullic  meeting  and 
outlining  the  naure  of  the  requested 
meeting  shall  be^submitted  to  and 
received  by  the  FAR  Secretariat  (see 
ADDRESSES  capt  on.  above)  on  or  before 
January  12. 199  i.  The  FAR  Council  will 
consider  such  r  quests  in  determining 
whether  a  publi :  meeting  on  this  rule 
should  be  sche(  uled. 

B.  Regulatory  F  exibility  Act 
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C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  imder 
44  U.S.C.  3501.  ef  seq. 

List  of  Subiects  in  48  CFR  Parts  31 .  37. 
42.  and  52 

Government  procurement. 

Dated:  December  6. 1994. 
Capt.  Barry  L.  Coiieii,  SC.  USN. 
Project  Manager  for  the  Implementation  of 
the  Federal  Acquisition  Streamlining  Act  of 
1994. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  31.  37,  42,  and  52  be  amended  as 
set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  31,  37.  42,  and  52  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137:  and  42  U  S.C.  2473(c). 

PART  31— CONTRACT  COST 
PRINCIPLES  AfiD  PROCEDURES 

31.205-1    [Amended] 

2.  Section  31. 205-1  (f)(3)  is  amended 
by  adding  "conventions,"  after 
"meetings,". 

3.  Section  31.205-6  is  amended  in 
paragraph  (g)(2)  by  adding  a  sentence  at 
the  end  of  the  introductory  text  and 
adding  paragraph  (g)(3)  to  read  as 
follows: 

31.20S-6    Compensation  for  personal 
services. 

•  •        »        *        • 

(g)  •  •  * 

(2)  *   •   •  In  addition,  paragraph 
(g)(3).  of  this  subsection,  applies  if  the 
severance  cost  is  for  foreign  nationals 
employed  outside  the  United  States. 

*  *         •        •        • 

(3)  Notwithstanding  the  reference  to 
geographical  area  in  31.205-6(b)(l), 
under  10  U.S.C.  2324(e)(l)(M)  and  41 
U.S.C.  256(e)(l)(M).  the  costs  of 
severance  payments  to  foreign  nationals 
employed  under  a  service  contract  or 
subcontract  performed  outside  the 
United  States  are  unallowable  to  the 
extent  that  such  payments  exceed 
amounts  typically  paid  to  employees 
providing  similar  services  in  the  same 
industry  in  the  United  States.  Further, 
under  10  U  S.C.  2324(e)(l)(N)  and  41 
U.S.C.  256(e)(l)(N),  all  such  costs  of 
severance  payments  which  are 
otherwise  allowable  are  unallowable  if 
the  termination  of  employment  of  the 
foreign  national  is  the  result  of  the 


closing  of,  or  the  curtailment  of 
activities  at,  a  United  States  IJacility  in 
that  country  at  the  request  of  the 
government  of  that  country:  this  does 
not  apply  if  the  closing  of  a  facility  or 
curtailment  of  activities  is  made 
pursuant  to  a  status-of-fbices  or  other 
country-to-cotmtry  agreement  entered 
into  with  the  government  of  that 
country  before  November  29, 1989. 10 
U.S.C.  2324(e)(3)  and  41  U.S.C.  256(e)(2) 
permit  the  head  of  the  agency,  or 
designee,  to  waive  these  cost 
allowability  limitations  under  certain 
circumstances  (see  37.113  and  the 
clause  at  52.237-XXX), 


31.205-22    (Amemtod] 

4.  Section  31.205-22  is  amended  in 
paragraphs  (a)  (3)  and  (4)  byrevising  the 
phrase  "Federal  or  state"  to  read 
"Federal,  state,  or  local"  each  time  it 
appears. 

31.205-«3    [AmendMl] 

5.  Section  31.205-43  is  amended  in 
the  introductory  text  of  paragraphs  (c) 
and  (c)(3)(ii)  by  inserting  "convention" 
after  "meeting"  and  in  paragraph  (c)(1) 
by  inserting  "conventions"  after 
"meetings". 

6.  Section  31.603(b)  is  revised  to  read 
^as  follows: 

31.603    Requirements, 

*        »        •        *        » 

(b)  Agencies  are  not  expected  to  place 
additional  restrictions  on  individual 
items  of  cost.  However,  imder  10  U.S.C. 
2324(e)  and  41  U  S.C.  256(e).  the 
following  costs  are  unallowable — 

(1)  Costs  of  entertainment,  including 
amusement,  diversion,  and  social 
activities  and  any  costs  directly 
associated  with  such  costs  (such  as 
tickets  to  shows  or  sports  events,  meals, 
lodging,  rentals,  transportation,  and 
gratuities). 

(2)  Costs  incurred  to  influence 
(directly  or  indirectly)  legislative  action 
on  any  matter  pending  before  Congress, 
a  State  legislature,  or  a  legislative  body 
of  a  political  subdivision  of  a  State. 

(3)  Costs  incurred  in  defense  of  any 
civil  or  criminal  fraud  proceeding  or 
similar  proceeding  (including  filing  of 
any  false  certification)  brought  by  the 
United  States  where  the  contractor  is 
found  liable  or  has  pleaded  nolo 
contendere  to  a  charge  of  fraud  or 
similar  proceeding  (including  filing  of  a 
false  certification). 

(4)  Payments  of  fines  and  penalties 
resulting  from  violations  of.  or  failure  to 
comply  with.  Federal,  state,  local,  or 
foreign  laws  and  regulations,  except 
when  inciured  as  a  result  of  compliance 
with  specific  terms  and  conditions  of 


the  contract  or  specific  written 
instructions  from  the  contracting  officer 
authorizing  in  advance  such  payments 
in  accordance  with  applicable 
regulations  in  the  FAR  or  an  executive 
agency  supplement  to  the  FAR. 

(5)  Costs  of  any  membership  in  any 
social,  dining,  or  country  club  or 
organizaticm. 

(6)  Costs  of  alcoholic  beverages. 

(7)  Contributions  or  donations, 
regardless  of  the  recipient. 

(8)  Costs  of  advertising  designed  to 
promote  the  contractor  or  its  products. 

.  (9)  Costs  of  promotional  items  and 
memorabilia,  including  models,  gifts, 
and  souvenirs. 

(10)  Costs  for  travel  by  commercial 
aircraft  which  exceed  the  amount  of  the 
standard  commercial  fare. 

(11)  Costs  incurred  in  making  any 
payment  (commonly  known  as  a 
"golden  parachute  payment")  which 
is— 

(i)  In  an  amount  in  excess  of  the 
normal  severance  pay  paid  by  the 
contractor  to  an  employee  upon 
termination  of  employment:  and 

(ii)  Is  paid  to  the  employee  contingent 
upon,  and  following,  a  change  in 
management  control  over,  or  ownership 
of,  the  contractor  or  a  substantial 
portion  of  the  contractor's  assets. 

(12)  Costs  of  commercial  insurance 
that  protects  against  the  costs  of  the 
contractor  for  correction  of  the 
contractor's  own  defects  in  materials  or 
workmanship. 

(13)  Cost  of  severance  pay  paid  by  the 
contractor  to  foreign  nationals  employed 
by  the  contractor  under  a  service 
contract  performed  outside  the  United 
States,  to  the  extent  that  the  amoimt  of 
the  severance  pay  paid  in  any  case 
exceeds  the  amount  paid  in  the  industry 
involved  under  the  customary  or 
prevailing  practice  for  firms  in  that 
industry  providing  similar  services  in 
the  United  States,  a$  determined  by 
regulations  in  the  FAR  or  in  an 
executive  agency  supplement  to  tiie 
FAR. 

(14)  Costs  of  severance  pay  paid  by 
the  contractor  to  a  foreign  national 
employed  by  the  contractor  under  a 
service  contract  performed  in  a  foreign 
country  if  the  termination  of  the 
employment  of  the  foreign  national  is 
the  result  of  the  closing  of,  or 
curtailment  of  activities  at  a  United 
States  facility  in  that  country  at  the 
request  of  the  government  of  that 
country. 

(15)  Costs  incurred  by  a  contractor  in 
connection  with  any  criminal,  civil,  or 
administrative  proceedings  commenced 
by  the  United  States  or  a  State,  to  the 
extent  provided  in  10  U.S.C.  2324(k)  or 
41  U  S.C  256(k). 


7.  Section  31  703(b)  is  revised  to  read 
as  follows* 

31.703    Requirement*. 

•        •        •        •        • 

(b)  Agencies  are  not  expected  to  place 
additional  restrictions  on  individual 
items  of  cost.  However,  under  10  U.S.C 
2324(e)  and  41  U.S.C.  256(e).  the  costs 
cited  in  31.603(b)  are  unallowable. 

PART  37-SERVICE  CONTRACTING 

8.  Section  37.113  and  subsections 
37.133-1  and  37.113-2  are  added  to 
read  as  follows: 

37.113    Sevafance  payments  to  foreign 
nationals. 

37.113-1    Waiver  of  cost  atlowatMiity 
limitationa. 

(a)  The  head  of  any  agency,  or 
designee,  may  waive  the  31.205-6(g)(3) 
cost  allowability  limitations  on 
severance  payments  to  foreign  nationals 
for  contracts  that — 

(1)  Provide  significant  support 
services  for  (i)  members  of  the  armed 
forces  stationed  or  deployed  outside  the 
United  States,  or  (ii)  employees  of  an 
executive  agency  posted  outside  the 
United  States:  and 

(2)  Will  be  performed  in  whole  or  in 
part  outside  the  United  States. 

(b)  Waivers  can  be  granted  only  before 
contract  award. 

(c)  Waivers  cannot  be  granted  for — 

(1)  Military  banking  contracts,  which 
are  covered  by  10  U.S.C.  2324(e)(2);  or 

(2)  Severance  payments  made  by  a 
contractor  to  a  foreign  national 
employed  by  !he  contractor  under  a  DoD 
service  contract  in  the  Republic  of  the 
Philippines,  if  the  discontinuation  of 
the  foreign  national  is  the  result  of  the 
termination  of  basing  rights  of  the 
United  States  military  in  the  Republic  of 
the  Philippmes  (section  1351(b)  of 
Public  Law  102-484). 

37.113-2    Contract  clauses. 

(a)  Use  tiie  clause  at  52.237-XXX. 
Restriction  on  Severance  Payments  to 
Foreign  Nationals,  in  all  solicitations 
that  meet  the  criteria  in  37.113-l(a), 
except  for  those  excluded  by  37.113- 
1(c). 

(b)  When  the  head  of  an  agency,  or 
designee,  has  granted  a  waiver  pursuant 
to  37.113-1,  use  the  clause  at  52.237- 
YYY.  Waiver  of  Limitation  on  Severance 
Payments  to  Foreign  Nationals. 

PART  42— CONTRACT 
ADMINISTRATION 

9.  Section  42.703(c)(2)  is  revised  to 
read  as  follows: 

42.703    Policy. 
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(2)  Pursuant  to  10  U.'S.C.  2324(a)  and 
41  U.S.C  256(a).  use  established  final 
indirect  cost  rates  in  negotiating  the 
final  price  of  fixed-price  incentive  and 
fixed-price  redetenninable  contracts  and 
in  other  situations  requiring  that 
indirect  costs  be  settled  before  contract 
prices  are  established. 

10.  Section  42.705-1  is  amended  by 
revising  paragraph  (b)(4)  and  adding 
(b)(5)(v)  to  read  as  follows: 

<g-70fr-1    Coatraeting  officer  determination 

•        •        •        •        • 

(b)»  •  • 

(4)  The  Covenunent  negotiating  team 
shall  develop  a  negotiation  position. 
Pursuant  to  10  U.S.C.  2324(f)  and  41 
U.S.C.  256(0.  the  contracting  officer 
shall— 

(i)  tioi  resolve  any  questioned  costs 
until  obtaining— 

(A)  Adequate  documentation  on  the 
costs;  and 

(B)  The  contract  auditor's  opinion  on 
the  allowability  of  the  costs. 

(ii)  Whenever  possible,  invite  the 
contract  auditor  to  serve  as  an  advisor 
at  any  negotiation  or  meeting  with  the 
contractor  on  the  determination  of  the 
contractor's  final  indirect  cost  rates. 

(5)*  •  • 


cc  atractor 


(v)  Notify  the 
individual  costs  wAiich 
unallowable  and  t  te 
of  the  disallowanc  b. 


of  the 
were  considered 
respective  amounts 


PART  52-SOLICI  TATION  PROVISIONS 


AND  CONTRACT 


CAUSES 


11.  Section  52.2^7 
adding  52.237-XXP( 
read  as  follows: 


is  amended  by 
and  52.237-YYY  to 


S2.237-XXX    Rastrlktion  on  Severance 
Payments  to  Fortigi  i  Nstional& 

As  prescribed  in  37.1l3-2(a),  use  the 
following  clause: 

Restrictien  on  Severance  Payments  te 
Fonign  Nationals  (X  KX 1994) 

(a)  The  FAR  at  31.ioS-6(g)(3)  limits  the 
cost  allowability  of  saverance  payments  to 
foreign  nationak  employed  under  a  service 
contract  or  subcontr^  perfoTmed  outside  the 
United  States  unless  the  head  of  the  agency, 
or  designee,  grants  a  waiver  pursuant  to  FAR 
37.113-1  before  con ttact  award. 

(b)  In  making  the  determination  colicertiing 
the  granting  of  a  waiver,  the  head  of  the 
agency,  or  designee,  ivill  determine  that— 

(1)  The  application  of  the  severance  pay 
limitations  to  the  conjtract  would  adversely 
affect  the  continuatioii  of  a  program,  profect, 
or  activity  that  provi(  es  significant  support 
services  for  (i)  memb  rs  of  the  armed  forces 


stationed  or  deploye< 


outside  the  United 


States,  or  (ii)  employees  of  an  executive 
agency  posted  outside  the  United  States; 

(2)  The  contractor  has  taken  (or  has 
established  plans  to  take)  appropriate  Ktions 
within  its  control  to  minimize  the  amount 
and  number  of  incidents  of  the  payment  of 
severance  pay  to  employees  under  the 
contract  who  are  fcneign  nationals;  and 

(3)  The  payment  of  severance  pay  is 
hecossary  in  order  to  comply  with  a  law  that 
is  generally  applicable  to  a  significant 
number  of  businesses  in  the  country  in 
which  the  foreign  national  receiving  the 
payment  performed  services  under  the 
contract  or  is  necessary  to  comply  with  a 
collective  bargainiqg  agreement. 

(End  of  clause) 

62.237-YYY   Waiver  of  Umitstion  on 
Smwranoe  Payments  to  Foreign  Nationals. 

As  prescribed  in  37.113-2(b).  use  the 
following  clause; 

Waiver  of  LimitatioB  on  Severance  Payments 
to  Foreign  Nationals  (XXX 1994) 

(a)  Pursuant  to  10  U.S.C.  2324(e)(3)(A)  or 
41  U.S.C.  256(e)(2)(A),  as  applicable,  the  cost 
allowability  limitations  in  FAR  31.205- 
6(g)(3)  are  waived. 

(b)  This  clause  may  be  incorporated  into 
subcontracts  issued  under  this  contract.  If 
approved  by  the  Contracting  Officer. 
(End  of  clause) 

IFR  Doc.  94-30524  Filed  12-12-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  121  and  135 
[Docliet  No.  27993;  Notice  No.  94-35] 
RIN:  2120^079 

Air  Carrier  and  Commercial  Operator 
Training  Programs 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. . 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  revise 
the  training  and  qualification 
requirements  for  certain  air  carriers  and 
commercial  operators  by:  (1)  Requiring 
certain  certificate  holders  operating 
under  part  135,  and  permitting  certain 
others,  to  comply  with  part  121  training, 
checJung.  and  qualification 
requirements,  and  (2)  mandating  Crew 
Resource  Management  (CRM)  training 
requirements  for  part  121  and  certain 
part  135  operators.  The  FAA  has 
proposed  these  rules  in  order  to  make 
some  part  135  training  requirements  as 
ccnnprehensive  as  part  121  requirements 
and  to  incorporate  recent  knowledge 
about  human  performance  factors.  The 
proposed  rule  would  also  allow  certain 
part  135  certificate  holders  to  take 
advantage  of  sophisticated  aircraft 
simulator  training  technologies 
presently  available  to  part  121 
certificate  holders.  By  increasing  the 
training  and  qualification  requirements 
for  certain  operators,  the  proposed  rule 
is  expected  to  reduce  the  risk  of 
accidents  and  incidents.  By  mandating 
CRM  training  for  certificate  holders 
required  to  comply  with  part  121 
training  requirements,  the  proposed  rule 
is  expected  to  reduce  the  number  of 
accidents  and  incidents  that  could  be 
attributed  to  a  lack  of  crew 
communication  and  coordination. 
DATES:  Comments  must  be  received  on 
or  before  March  14, 1995. 
ADDRESSES:  Send  or  deliver  comments 
on  this  notice  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel.  Attention:  Rules  Docket 
(AGC-200),  Room  915G,  Docket  No. 
27993,  800  bidependence  Avenue,  SW, 
Washington,  DC  20591.  Comments  must 
be  marked  Docket  No.  27993.  Comments 
may  be  examined  in  the  Rules  Docket 
between  8:30  a.m.  and  5  p  jn.  on 
weekdays,  except  Federal  Holidays. 
FOR  FURTMER  MFORMATION  CONTACT: 
Mr.  Larry  Youngblut,  Project 
Development  Branch  (AFS-240),  Air 
Transportatifm  Division,  Flight 
Standards  Service.  Federal  Aviation 


8)o; 


Administration, 
Avenue,  SW,  Washingti 
telephone  (202) 
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bidependence 
on,  DC  20591; 
2(7-8096. 


SUPPLEMENTARY  IN  FORMATION: 

Comments  Invitee 

Interested  persa  is  are  invited  to 
participate  in  the  i  naking  of  this 
proposed  rule  by  s  ubmitting  such 
written  data,  view  5.  or  argimients  as 
they  may  desire.  C  ommunications 
should  identify  thp  regulatory  docket  or 
notice  number  ani  be  submitted  in 
triplicate  to  the  aodress  above.  All 
communications  leceived  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  further  rule  making  action. 
Persons  wishing  t  le  FAA.  to 
acknowledge  rece  pt  of  their  comments 
submitted  in  resp<  nse  to  this  notice 
must  submit  with  those  comments  a 
pre-addressed,  sta  nped  postcard  on 
which  the  followii  ig  statement  is  made: 
"Comments  to  Doiket  No.  27993."  The 
postcard  will  be  d^ted  and  time 
stamped  and  retui^ed  to  the 
commenter.  All  comments  submitted 
will  be  available,  ioth  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  sKamination  by 
interested  personsi,  A  report 
summarizing  each:  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemakiig  will  he  filed  in  the 
docket. 

Availability  of] 

Any  person  mav  obtain  a  copy  of  this 
NPRM  by  submittaig  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Aff^airs,  Attention:  Public 
Inquiry  Center  (APA-230),  800 
Independence  Avenue.  SW.. 
Washington,  DC  2i)591,  or  by  calling 
(202)  267-3484.  Requests  must  identify 
the  notice  nimaberjof  this  NPRM. 
Persons  interested  in  being  placed  on 
the  mailing  list  foi  future  NPRMs 
should  also  requea  I  a  copy  of  Advisory 
Circular  No.  ll-2i  k.  Notice  of  Proposed 
Rulemaking  Distri  mtion  System,  which 
describes  the  appl  cation  procedures. 

Background 

Federal  Aviatioi  Regulations  in  parts 
121  and  135  of  Title  14  of  the  Code  of 
Federal  Regulations  contain  rules  which 
specify  training  program  requirements 
for  air  carriers  andj  certain  commercial 
operators.  Those  rales  specify  the 
qualification  requuements  of 
crewmembers,  fli^t  and  simulator 
instructors,  check  Airmen,  aircraft 
dispatchers,  and  o^her  operations 
personnel.  The  most  detailed  and 
rigorous  training  a  id  qualification 
requirements  are  t  lose  contained  in 
subparts  N  and  0 1 1  part  121.  Although 
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subparts  N  and  O  have  been  amended 
a  number  of  times  in  recent  years,  most 
of  the  amendments  concern  the  use  of 
simulators,  training  devices,  or  specific 
training  requirements  such  as  security 
and  the  transportation  of  hazardous 
materials.  No  comprehensive  changes 
have  been  made  to  these  subparts  since 
December  1969. 

The  FAA's  most  immediate  concerns 
regarding  the  training  and  qualification 
regulations  in  part  121  and  part  135  are 
twofold.  First,  compared  to  part  121 
training  regulations,  part  135  training 
regulations  do  not  provide  a  balanced 
mix  of  training  and  checking.  Second, 
current  parts  121  and  135  training 
regulations  do  not  incorporate  recent 
knowledge  about  the  significance  of 
human  performance  factors  (e.g.. 
communication,  decision-making, 
leadership,  management)  in  safe  flight 
operations. 

In  December,  1986,  in  response  to  a 
Safety  Recommendation  from  the 
National  Transportation  Safety  Board 
(NTSB).  the  FAA  specifically  addressed 
the  human  factors  training  issue  by 
initiating  an  aviation  behavioral 
technology  program.  This  ongoing 
program  consists  of  projects  that,  among 
other  things,  increase  the  use  of  line 
operational  simulations  (LOS)  to 
improve  cockpit/cabin  communication 
and  coordination  skills,  and  pilot 
decision-making  skills. 

In  June  1988,  the  NTSB  issued  Safety 
Recommendation  A-88-71  concerning 
CRM  training.  The  NTSB  issued  the 
lecommencfetion  as  a  result  of  a 
Northwest  Airlines  crash  on  August  16, 
1987,  in  which  148  passengers,  6 
crewmembers,  and  2  people  on  the 
ground  were  killed.  The  NTSB  noted 
that  both  pilots  had  received  single- 
crewmember  training  during  their  last 
simulator  training  and  proficiency 
checks  and  the  last  CRM  training  they 
had  both  received  was  3.5  hours  of 
ground  school  (general)  CRM  training  in 
1983.  The  NTSB  implied  that  the 
accident  might  have  been  prevented  had 
the  flight  crew  received  adequate  CRM 
training. 

After  soliciting  ideas  from  other 
government  agencies  and  from  the 
aviation  community,  the  FAA  published 
a  proposed  Special  Federal  Aviation 
Regulation  (SFAR)  and  accompanying 
drah  advisory  circular  (AC)  in  the 
Federal  Register  (54  FR  7670,  February 
22. 1989).  These  documents  proposed  a 
voluntary,  altemative  method  of 
complying  with  the  training 
requirements  in  current  relations.  The 
voluntary  altemative  training  is  called 
an  "advanced  qualification  program" 
(AQP).  After  considering  comments   . 
received,  the  FAA  issued  a  final  SFAR 


58.  Advanced  Qualification  Program, 
and  an  accompanying  advisory  circular 
(55  FR  40262,  October  2. 1990).  This 
voluntary  program  applies  to  certificate 
holders  operating  under  part  121  or  part 
135  who  elect  the  altemative 
rMuirements  of  AQP  which  includes 
CRM  training  and  evaluation,  increased 
use  of  LOS,  use  of  training  centers,  and 
\he  evaluation  of  flight  training  devices 
and  flight  simulators. 

To  date,  the  larger  and  more 
sophisticated  air  carriers  have  taken 
advantage  of  the  voluntary  program.  The 
FAA  expects  this  to  be  the  case  for  the 
foreseeable  future.  The  FAA  recognizes 
that  many  operators,  particularly 
smaller  operatora,  may  be  unable  to  take 
advantage  of  the  voluntary  program. 
Since  these  operators  will  elect  not  to 
participate  in  the  voluntary  AQP 
program  and  wrill  instead  comply  with 
current  training  requirements  in  parts 
121  and  135,  the  FAA  presses  to 
amend  the  current  training  requirements 
of  parts  121  and  135  to  address  the  most 
immediate  concerns  regarding  improved 
aircrew  training  and  qualification 
standards.  In  particular,  all  certificate 
holders  operating  imder  part  121,  and 
those  certificate  holders  operating  under 
part  135  who  are  authorized  or  required 
to  follow  part  121  training  and 
qualification  requirements,  would  be 
required  to  include  CRM  in  their 
training  programs. 

AnoUier  recommendation  from  other 
government  agencies  and  the  aviation 
community  was  that  commuter  air 
carriers  conducting  operations  under 
part  135  with  airplanes  that  require  two 
pilot  crewmembers  should  also  be 
required  to  comply  with  the  training, 
checking,  and  qualification 
requirements  of  part  121.  Many  regional 
air  carriers  operate  under  both  parts  121 
and  135.  The  Regional  Airline 
Association,  on  December  10, 1991, 
petitioned  the  FAA  for  an  exemption  to 
allow  its  membera  to  train,  check,  and 
qualify 4heir  pilots  under  part  121  rather 
than  under  part  135.  The  FAA  granted 
exemption  No.  5450  on  May  8, 1992. 
and  now  over  60%  of  those  certificate 
holdera  that  operate  under  both  parts 
121  and  135  have  obtained  approval  to 
train,  check,  and  qualify  their  pilots 
pursuant  to  part  121. 

The  FAA  has  issued  two  NPRMs  that 
are  relevant  to  this  mlemaking.  Notice 
No.  92-10  (57  FR  35888,  August  11, 
1992)  relates  to  the  use  of  training 
centers  by  certificate  holders  who  do 
not  elect  to  come  under  an  AQP.  The   ^ ' 
second  NPRM,  Notice  No.  93-1  (58  FR 
15730,  March  23, 1993),  is  of  particular 
importance  to  those  certificate  holders 
who  operate  under  part  135  that  would 
be  affected  by  the  mandatory 


requirements  of  this  proposal.  If  the 
pilot  operating  and  experience 
requirements  proposed  in  Notice  No. 
93-1  are  adopted,  the  new  crew  pairing 
and  consolidation  of  knowledge  and 
skills  requirements  would  apply  to 
those  part  135  operators  who  ore 
required  or  who  elect  to  comply  with 
the  requirements  of  subparts  N  and  O  of 
part  121.  Therefore,  affected  part  135 
certificate  holders  are  invited  to 
consider  the  applicability  of  Notice  No. 
92-10  and  Notice  No.  93-1  to  their 
operations  when  commenting  on  this 
notice.  By  this  notice,  the  FAA  is  not 
reopening  the  comment  period  for  those 
NPRM's.  The  FAA  could  adopt  the 
proposals  in  those  NPRM's  and  still 
consider  whether  to  apply  those 
provisions  to  part  135  certificate  holders 
in  this  proposed  mlemaking. 

The  Proposed  Rule 

General  Applicability 

The  proposed  amendments  to  part 
121  would  apply  to  all  certificate 
holders  operating  under  part  121  and  to 
certain  certificate  holdera  operating 
under  part  135  who  would  be  required 
to  comply  with  the  part  121  training 
qualification  requirements.  The 
proposed  requirements  would  also 
apply  to  certain  part  135  certificate 
holders  if  they  apply  for  and  receive 
FAA  authorization  to  comply  with  the 
part  121  training  and  qualification 
requirements. 

Commuter  Operations  Conducted 
Under  Part  135 

Part  135  commuter  operations  serving 
small  and  medium  sized  communities 
carry  millions  of  passengera  every  year. 
The  Regional  Airline  Association 
(RAA),  whose  membership  consists 
primarily  of  commuter  air  carriers, 
estimates  that  more  than  61  million 
passengers  will  be  carried  by  RAA 
member  airlines  in  1997. 
Comprehensive  training  requirements, 
including  CRM  training,  are  important 
to  the  safety  of  these  operations.  Part 
121  training  would  benefit  these 
operations  because  it  provides  more 
emphasis  on  training,  whereas  current 
part  135  rules  rely  more  heavily  on  the 
testing  and  checking  requirements  set 
forth  in  subparts  G  and  H  of  part  135. 
Part  121  also  allows  greater  use  of 
simulatora  resulting  in  two  benefits: 

(1)  Under  §  121.4G7(c),  simulator 
training  can  be  substituted  for  repetitive 
proficiency  checks  (§  121.441)  and 
certain  recency  requirements 
(§  121.439).  This  allows  for  greater 
flexibility  and  a  more  effective  mix  of 
training  and  checking  activities. 


(2)  Simulator  training  may  include 
hazardous  scenarios  that  would  be 
imprudent  to  be  included  in  inflight 
training.  This  also  increases  pilot 
proficiency. 

The  proposed  amendments  to 
§§121.431, 135.3, 135.241, 135.291,  and 
135.321(a)  require  the  following 
certificate  holders  conducting  commuter 
operations  under  part  135  to  comply 
with  the  training,  checking,  and 
qualification  requirements  of  part  121 
subparts  N  and  O,  in  place  of  the 
requirements  of  subparts  E,  G,  and  H  of 
part  135:  (1)  Those  that  conduct 
commuter  operations  with  airplanes  for 
which  two  pilots  are  required  by  aircraft 
tjrpe  certification  mles,  and  (2)  those 
that  conduct  commuter  operations  with 
airplanes  having  a  passenger  seating 
configuration,  excluding  any  pilot  seat, 
of  10  seats  or  more. 

The  term  "commuter  operations"  wrill 
apply  to  both  intrastate  and  interetate 
operations  with  the  frequency  of 
operations  set  forth  in  the  definition  of 
"Commuter  Air  Carrier"  in  SFAR  38-2 
Thus,  intrastate  operations  as  described 
above  with  a  frequency  of  operations 
described  in  SFAR  38-2s  definition  of 
"commuter  air  carrier"  would  also  be 
subject  to  the  proposals  in  this  NPRM. 

The  proposed  mle  also  allows  the 
Administrator  to  authorize  any  other 
certificate  holdera  that  conduct 
operations  under  part  135  to  comply 
with  the  training,  checking,  and 
quahfication  requirements  of  subparts  N 
and  O  of  part  121.  These  operations 
would  include  commuter  operations 
using  aircraft  that  do  not  meet  the 
criteria  outlined  above  and  all 
unscheduled  operations  conducted 
under  part  135.  However,  because  of  the 
size  and  scope  of  these  operations,  the 
FAA  proposes  to  permit  these  certificate 
holdera  to  comply  with  the  operating 
experience  requirements  in  §  135.244 
instead  of  those  in  §  121.434. 

Each  certificate  holder  operating 
under  part  135  that  would  be  required 
under  proposed  §  135.321(b)  to  comply 
with  the  training  and  quahfication 
requirements  of  part  121,  subparts  N 
and  O,  would  also  be  required  to  submit 
and  obtain  FAA  approval  of  a  transition 
plan  converting  from  part  135  to  the 
part  121  training  and  checking 
requirements.  In  the  proposed  plan  the 
certificate  holder  should  address  issues 
such  as:  (1)  whether  currently  employed 
crewmembere  need  additional  training 
to  meet  minimum  part  121  training  and 
qualification  requirements;  and  (2) 
whether  and  how  the  certificate  holder's 
training  curriculum  will  be  modified  to 
meet  part  121  requirements. 

Although  not  part  of  the  transaction 
plan,  the  proposed  change  to  §  121  405 
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would  also  require  certain  part  135 
certificate  holders  to  modify  their 
training  program  manual  contents. 
Under  proposed  §  121.405(g)  a 
certificate  holder  may  request  a 
reduction  in  the  programmed  hours  of 
ground  training  from  the  minimimi 
hours  required  under  present  §  121.419. 
A  reduction  may  be  warranted  in  cases 
where  a  certificate  holder  shows  that  the 
airplanes  it  operates  under  part  135  are 
less  complex  than  those  generally 
operated  under  part  121. 

Crew  Resource  Management  (QIM) 
Training 

A  major  objective  of  this  proposed 
rule  is  to  require  all  certificate  holders    - 
operating  under  part  121  and  certain 
certificate  holders  operating  certain 
airplanes  under  part  135  to  provide 
CRlvl  training.  Over  the  last  decade,  a 
number  of  air  carrier  incidents  and 
accidents  have  been  attributed,  in  part, 
to  the  lack  of  CRM  skills  (e.g., 
commuiucation,  decision-making, 
leadership,  management).  Over  the  last 
decade  24  part  121  accidents  were 
reported  by  the  NTSB  as  having 
resulted,  in  part,  from  CRM-related 
causes.  National  Aeronautics  and  Space 
Administration  (NASA)  studies  ova-  the 
last  ten  years  indicate  more  than  60%  of 
fatal  air  carrier  accidents  were  not 
directly  linked  to  mechanical  failure  or 
lack  of  pilot  skills,  but  rather  to  human 
error.  Tliese  NASA  studies  emphasize  a 
training  deficiency  in  areas  related  to 
human  performance  factors,  such  as 
poor  group  decisionmaking,  ineffiective 
communication,  iiiadequate  leadership, 
and  poor  task  and  resource 
management.  The  NTSB's  study.  "A 
Review  of  Flightcrew-involved  Major 
Accidents  of  U.S.  Air  Carriers  1978 
through  1990,"  states  "a  comprehensive 
CRM  program  is  one  tool  an  air  carrier 
can  use  to  improve  both  decisionmaking 
and  monitoring/challenging  by 
crewmembers."  Since  1990  the  NTSB 
has  issued  two  safety  recommendations 
(A-«9-124  and  A-93-37)  that 
recommend  that  CRM  training  be  added 
to  crewmember  training  programs.  For  a 
list  of  FAA  and  NASA  publications  and 
reports  and  related  research  findings 
and  publications,  see  AC  120-51  A,  as 
amended,  "Crew  Resource  Management 
Training." 

In  addition,  certain  events  may  occur 
during  flight  where  the  activities  of 
flight  crewmembers  and  flight 
attendants  must  be  coordinated.  One  of 
the  prerequisites  for  crew  coordination 
is  effective  communication  between  all 
crewmembers.  In  a  1986  survey  of  safety 
representatives  and  flight  attendants, 
only  37%  of  the  flight  attendants  and 
60%  of  the  pilots  said  that  they  thought 
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communication  between  the  flight  crew 
and  cabin  crew  was  adequate. 

Similarly,  cle  ir  commimication 
between  aircrafl  dispatchers  and  flight 
crewmembers  i^  essential  to  flight 
safety.  Poor  con  munication  between 
dispatchers  and  the  flight  crew  may 
jeopardize  fligh  safety. 

CRM  training  teaches  crewmembers 
and  airgraft  dispatchers  to  use 
effectively  all  rasources  available  to  the 
crew  (e.g.  hardv  'are,  software,  and  all 
persons  involve  i  in  aircraft  operation) 
to  achieve  safe  i  nd  efficient  flight 
operations.  Pro]  losed  amendments  to 
§§121.404, 121  419(a)(1),  121.421(a)(1), 
121.422(a)(1),  ai  td  121.427(b)(4)  require 
that  each  groun  1  training  portion  of  an 
approved  traini  ig  program  provide 
approved  CRM  raining  to  flight 
crewmembers.  Bight  attendants,  and 
aircraft  dispatchers.  If  this  NPRM 
becomes  a£nal  rule,  part  135  certificate 
holders  who  would  be  required  or  who 
successfully  obtain  FAA  authorization 
to  conduct  traii^g  imder  part  121 
would  also  be  r  (quired  to  provide  CRM 
training  as  part  ai  their  approved 
training  prograi  is. 

The  FAA  anticipates  that  for  a  CRM 
training  prograi  i  to  be  approved  it 
would  include  <  hree  distinct 
components:  (1  An  indoctrination/ 
awareness  component  during  which 
CRM  issues  are  defined  and  discussed; 

(2)  a  recurrent  ^ctice  and  feedback 
component  dui^g  which  trainees  gain 
experience  witlt  CRM  techniques:  and 

(3)  a  continuing  reinforcement 
component  wh|::h  ensures  that  CRM 
principles  are  a  Idressed  throughout  the 
trainee's  emplo  rment  with  the 
certificate  hold(  r.  AdviscHy  Circular 
(AC)  120-51,  as  amended,  "Crew 
Resource  Management  Training."  and 
AC  121-XX.  "Dispatcher  Resource 
Management  Ti  aining"  provide  bfisic 
guidance  in  est)  iblishing  approved  CRM 
training.  (In  thii  i  notice,  the  term  "CRM" 
includes  both  o  ew  resource 
management  anid  dispatcher  resource 
management.)  llOT/FAA/RD-92-26, 
"Crew  Resource  Management:  An 

idbook."  goes  into 


Introductory  H^ 
further  detail. 

Proposed  §  U 
CRM  training  f(j 
employed  by  i 
for  new  emplo) 


11.404  includes  initial 
'  persons  already 
!  certificate  holder,  and 
of  the  certificate 
holder,  unless  ^  new  employee  has 
completed  the  Applicable  initial  CRM 
training  from  afiother  certificate  holder. 
The  FAA  anticwates  that  this 
component  will  be  very  similar  for  all 
certificate  holders. 

CRM  initial  indoctrination/awareness 
training  is  a  cui  riculum  segment  with  a 
variety  of  instn  ctional  methods,  which 
can  include  lee  ures,  discussions,  films. 


UMI 


practice  in  an  operational  setting  or  a 
LOS  session,  and  feedback  with  a 
facilitator.  CRM  initial  indoctrination/ 
awareness  training  must  be  provided  to 
all  crewmembers,  including  flight 
attendants,  and  to  aircraft  dispatchers; 
this  training  is  in  addition  to  existing 
training.  Under  proposed  §  121.406,  the 
FAA  may  credit  some  CRM/DRM 
training  received  before  the  compliance* 
date  in  the  proposed  rule.  Some 
operators  have  been  providing  CRM/ 
DRM  training  under  AQP  or  under 
voluntary  programs.  In  appropriate 
circumstances,  the  FAA  may  credit  part 
or  all  of  such  training  toward  the  initial 
ground  CRM/DRM  training  which 
would  be  required  by  proposed  sections 
121.419, 121.421,  and  121.422. 

The  recurrent  practice  and  feedback 
component  of  CRM  training  is  best 
accomplished  through  the  use  of 
simulators  and  video  equipment. 
However,  if  the  tise  of  simulators  is  not 
practical,  CRM  scenarios  can  be  created 
without  simulators  and  practice  can  be 
tape  recorded  to  provide  feedback. 
Feedback  should  be  directed  by  a 
facilitator  who  has  had  appropriate 
CRM  training.  Practice  and  feedback 
provide  participants  with  self  and  peer 
critiques  to  improve  communication, 
decision-making,  and  leadership  skills. 

The  FAA  would  approve  a  recurrent 
training  program  under  proposed 
§  121.427  that  included  CRM  recurrent 
practice  and  feedback  and  continuing 
reinforcement  training  components,  and 
a  refiesher  curriculum  segment  in  the 
principles  of  CRM.  Ideally,  for  flight 
crewmembers  continuing  reinforcement 
may  be  accomplished,  as  authorized  in 
proposed  §  121.427(b)(4),  during  an 
approved  simulator  line  operational 
flight  training  (LOFT)  session.  This 
could  include  use  of  special  purpose 
operational  training  (SPOT)  which  is  a 
type  of  line  operational  simulation 
(LOS)  that  may  be  used  to  train 
coordinated  crew  performance  in 
specific  subjects  sudi  as  windshear 
training,  use  of  special  navigation 
equipment,  etc.  CRM-reinforcement  may 
be  incorporated  into  existing  SPOT 
scenarios.  It  may  also  be  incorporated 
into  LOS-like  scenarios  that  do  not  use 
simulators.  Advisory  Circular  (AC)  120- 
35B,  Line  Operational  Simulators:  Line 
Oriented  Flight  Training.  Special 
Purpose  Operational  Training,  Line 
Operational  Evaluation,  provides 
suggested  guidelines  for  the  design  and 
implementation  of  LOS.  Recurrent  CRM 
training  will  be  provided  to  all 
crewmembers  and  aircraft  dispatchers. 

The  FAA  estimates  that  the  proposed 
CRM  training  requirement  will  increase 
the  present  minimum  programmed 
hours  of  instruction  for  initial  and 


recurrent  training.  For  initial  training 
for  pilots  and  flight  engineers,  the  FAA 
estimates  that  CRM  training  will  add  12 
hoiu-s  to  present  requirements.  For 
initial  training  for  flight  attendants  and 
aircraft  dispatchers,  the  increase  is 
estimated  to  be  8  hours.  For  recurrent 
training,  the  estimated  increa.se  is  4 
hours  for  pilots  and  flight  engineers  and 
2  hours  for  flight  attendants  and  aircraft 
dispatchers.  To  reflect  these  estimated 
increases  in  programmed  hours  of 
training,  changes  are  proposed  to 
§  §  121.419(b)  (1)  and  (2),  121.421(c)  (1) 
and  (2),  1212.422(c)  (1)  and  (2)  and 
121.427(c).  The  FAA  invites  conunents 
on  these  estimates  and.  if  adequate 
justification  is  received,  will  consider 
reducing  the  increases  ih  minimum 
required  hours  in  the  final  rule.  In  this 
regard,  the  FAA  points  out  that  under 
existing  regulations  (i.e.,  §  121.405(d)) 
individual  certificate  holders  may  be 
granted  reductions  in  programmed 
hours  when  justified  under  that 
paragraph.  When  the  Administrator 
approves  a  request  to  reduce 
programmed  hours  of  training,  a  copy  of 
the  Administrator's  statement  is 
included  in  the  training  program 
curriculum  piu^uant  to  §  121.403(b)(6). 
Editorial  Change 

A  proposed  change  to  §  121. 135(b)(15) 
would  make  it  clear  that  the  certificate 
holder's  manual  must  include  the  entire 
training  program  curriculum  required 
under  §  121.403.  not  just  the  program 
affecting  airmen. 

EfliBctive  Date  and  Compliance  Dates 

The  FAA  is  proposing  an  effective 
date  of  90  days  after  these  proposals  are 
published  as  a  final  rule.  By  that  date 
certificate  holders  operating  under  part 
135  who  are  required  to  comply  with 
applicable  part  121  training  and 
qualification  requirements,  would  have 
to  submit  the  transition  plan  required 
under  proposed  §  135.321(b).  The 
propospd  compliance  date  in  §  135.10 
for  training  and  qualifying  under  part 
1 21  rules  is  1  year  after  the  effective 
date  of  the  final  rule. 

For  initial  CRM  training,  the  FAA 
proposes  a  compliance  date  2  years  after 
the  effective  date  of  the  final  rule  for 
flight  crewmembers.  and  3  years  after 
the  effective  date  of  the  final  rule  for 
flight  attendants  and  aircraft 
dispatchers.  After  the  applicable  date,  a 
certificate  holder  would  be  prohibited 
from  using  a  crewmember  or  dispatcher 
unless  that  person  has  completed 
approved  crew  or  dispatcher  resource 
management  initial  training.  Since  a 
large  number  of  certificate  holder 
employees  are  required  to  have  this 
training,  the  delayed  compliance  date 


will  allow  sufficient  time  to  train 
instructors  conducting  CRM  training, 
and  then,  in  turn,  provide  this  training 
to  all  crewmembers  and  dispatchers. 

The  FAA  requests  comments  on  the 
appropriateness  of  the  proposed 
effective  and  compliance  dates. 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  proposed 
rule  would  generate  benefits  that  justify 
its  costs  and  does  not  meet  the  criteria 
of  "a  significant  regulatory  action"  as 
defined  in  the  Executive  Order  but  is 
significant  imder  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures.  The  proposal  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
And,  the  proposal  would  not  constitute 
a  barrier  to  international  trade.  These 
analyses,  available  in  the  docket,  are 
summarized  below. 

Costs 

This  section  discusses  costs  of  the 
new  requirements  that  this  NPRM 
would  impose  on  parts  121  and  135 
operators.  The  regulatory  evaluation 
asstmses  a  7  percent  discount  rate  as 
mandated  by  the  Office  of  Management 
and  Budget  (0MB).  The  analysis  also 
uses  a  6  percent  growth  rate  for 
commuters  and  a  4  percent  growth  rate 
for  air  carriers  for  the  next  decade. 

The  new  hire  rate  affects  the  amount 
of  initial  training  required.  This  rate 
varies  vddely  within  the  industry 
depending  on  economic  cycles,  birth 
and  death  of  airline  companies,  and 
long-term  industry  growth.  The  FAA 
has  developed  two  cost  estimates.  The 
first  uses  a  10  percent  and  the  second 
a  20  percent  new  hire  rate.  Costs  for  a 
single  year  refer  to  those  using  a  20 
percent  new  hire  rate  (the  higher  of  the 
two  costs),  while  for  the  total  10  year 
costs  the  analysis  shows  a  range 
representing  the  difference  between  the 
10  percent  and  20  percent  new  hire 
rates. 

Each  operator  will  incur  a  small 
administrative  effort  related  to 


establishing  these  new  requirements 
within  its  existing  training  program.  The 
FAA  estimates  that  operators  on  average 
will  incur  a  one  time  burden  of  about 
8  hours  of  administrative  time.  This 
relatively  small  burden  is  subsumed  in 
the  non-wage  training  costs. 

Part  121    Training  for  Part  135  Crews 

The  proposed  rule  would  require  part 
121  training  standards  for  part  135 
crewmembers  of  airplanes  either 
certificated  for  two  pilots  or  having  10 
or  more  passenger  seats.  The 
amendment  exempts  currently 
employed  part  135  pilots  and  flight 
attendants  bom  initial  and  transitional 
part  121  training  However,  it  imposes 
a  recurrent  training  requirement  on 
currently  employed  c.ewmembers  to 
meet  part  121  qualifying  standards 
during  their  first  recurrent  training.  New 
crewmembers  under  part  135  would 
receive  initial  part  121  training. 

Many  commuter  airlines  already  train 
their  cockpit  crew  at  a  level  comparable 
to  part  121  operators.  Primarily,  this 
group  consists  of  those  airlines  where 
the  carrier  operates  aircraft  under  both 
parts  121  and  135.  The  FAA  estimates 
that  the  proposed  rule  would  affect 
3,400  employees:  I.160  pilots-in- 
command  (PICs),  1,400  second-in- 
command  officers  (SICs),  and  900  flight 
attendants  who  work  for  strictly  part 
135  operators.  The  hourly  wage  rate 
(including  benefits)  equals  $43  for  PICs. 
$28  for  SICs,  and  $23  for  flight 
attendants  who  work  for  the  regional 
airlines.  Travel  and  per  diem  expenses 
equal  $250  per  round  trip  and  training 
expense  totals  $90  a  day. 

For  1995,  initial  and  transitional 
training  costs  for  part  135  crewmembers 
would  increase  by  about  $1.9  million; 
first  year  recurrent  cost  of  training 
(expected  to  be  more  extensive  than 
later  recurrent  training)  would  increase 
by  $3.0  million.  Recurrent  training  cost 
after  the  first  year  would  increase  by 
$2.1  million.  For  the  period  1994 
through  2003.  the  discounted 
incremental  cost  to  part  135  operators 
ranges  from  $27.1  (10  percent  new-hire 
rate)  to  $35.7  million  (20  percent  new- 
hire  rate). 

CRM  Training 

The  NPRM  would  require  parts  121 
and  135  operators  affected  by  the 
proposal  to  train  all  crewmembers  in 
cockpit  resource  management  (CRM) 
Although  the  proposed  rule  would 
provide  some  flexibilify  in  curricula 
design,  an  FAA-approved  CRM  training 
program  would  include:  (1)  Awareness 
of  CRM  issues  where  aspects  of  the 
problem  are  discussed;  (2)  practice  and 
feedback  where  crewmembers  learn 
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CRM  techniques;  and  (3)  reinforcement 
where  CRM  principles  are  strengthened. 

Part  121  CRM  training  Costs 

The  FAA  estimates  that  part  121 
personnel  requiring  CRM  equals  about 
32,600  pilots-in-command;  33,900 
copilots,  10,000  flight  engineers,  84,000 
flight  attendants;  and  1,100  dispatchers. 
Under  the  proposed  rule,  the  FAA 
projects  that  PICs.  SICs.  and  flight 
engineers  would  receive  12  hours  of 
CRM  awareness  training  and  4  hours 
annually  of  CRM  refresher  training. 
Flight  attendants  and  dispatchers  would 
receive  8  hours  initial  and  2  hours  of 
recurrent  training. 

For  FICs.  SICs,  and  flight  engineers, 
the  proposal  would  require  CRM 
awareness  training  within  two  years  of 
the  effective  date  of  the  proposed  rule; 
for  flight  attendants  and  dispatchers,  it 
would  require  completion  within  three 
years.  All  crewmembers  would  receive 
recurrent  CRM  training  annually. 

The  number  of  pilots  undergoing 
initial  training  in  the  two-year  phase-in 
equals  the  total  number  of  pilots  plus 
new  hires.  The  hourly  wage  rate 
(including  benefits)  used  in  this  analysis 
equals  $55  for  PICs,  $38  for  SICs,  $38  for 
flight  engineers.  $27  for  flight 
attendants,  and  S18  for  dispatchers.  The 
initial  training  during  the  first  two  years 
would  cost  approximately  $55  million 
each  year.  Initial  training  would  amount 
to  about  $10  million  annually  after  the 
two-year  phase-in  period.  Recurrent 
training  would  total  about  $32  million 
annuallv- 

Initial  training  for  flight  attendants^ 
and  dispatchers  over  the  three-year 
phase- in  period  would  total  $17  million. 
Initial  and  recurrent  training  for  flight 
attendants  and  dispatchers  after  the 
third  year  would  be  $4  ijiiUion  and  $17 
million,  respectively 

Over  the  period  1995  through  2004, 
the  discounted  cost  for  part  121  CRM 
training  ranges  from  $473  (10  percent 
new  hire  rate)  to  $569  million  (20 
percent  new  hire  rate). 

Part  135    CRM  Training 

The  FAA  estimates  that  the  NPRM 
would'require  CRM  for  3,360  commuter 
airline  flight  crewrmembers.  CRM 
awareness  training  would  cost  $300  for 
12  hours  of  PIC  and  SIC  training  and 
$200  for  8  hours  of  flight  attendant 
training. 

As  in  the  case  of  the  part  121  CRM 
training,  the  proposed  rule  would 
require  CRM  awareness  flight  crew 
training  within  two  years  of  the  effective 
date  of  the  rule;  for  flight  attendants,  the 
proposed  rule  would  require  completion 
within  three  years.  All  crewmembers 
would  receive  annual  recurrent  CRM 
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training.  The  hou  'ly  wage  rate 
(including  benefi  s)  used  in  this  analysis 
equals  $43  for  PK  is,  $28  for  SICs,  and 
$14  for  flight  atte:  idants. 

Part  135  CRM  a  wareness  training  for 
the  two-year  phaj  e-in  period  under  the 
NPRM  would  cos  $1.6  million,  and 
after  the  second  y  aar  the  training  would 
cost  $0.5  million  innually.  Recurrent 
CRM  commuter  p  ilot  instruction  would 
cost  $0.7  million  innually. 

CRM  awarenesi  training  for  part  135 
flight  attendants  would  cost  $0.4 
million  annually  for  the  three-year 
phase-in  period. '  'he  cost  would  total 
$64,000  per  year,  thereafter.  Recurrent 
training  would  co  st  approximately 
$137,000  annuall  r.  Over  the  decade, 
CRM  training  woi  ild  the  industry  cost 
would  range  from  $9.5  (10  percent  new 
hire  rate)  to  $11. {  million  (20  percent 
«ew  hire  rate). 

Total  Costs 

The  total  discoi  inted  cost  of  the 
proposed  rule  would  range  from  $510  to 
$616  million  ovei  the  next  10  years.  The 
cost  of  CRM  for  part  121  personnel 
makes  up  the  lai^st  portion  of  the  cost 
estimate  ranges  frpm  $473  to  $569 
million.  The  disci  >unted  10-year  cost  for 
commuter  persor  nel  CRM  would  vary 
fixtm  $9  to  $12  m  llion.  The  training 
upgrade  for  large  commuter  aircraft 
would  range  from  $27  to  $36  million. 

Benefits 

The  proposed  r  ale  would  improve 
aviation  safety  by  upgrading  training 
standards  for  pilots  flying  part  135 
aircraft  either  cer  ified  for  two  pilots  or 
having  10  or  mori  i  passenger  seats.  Also, 
the  NPRM  would  instruct  air  carrier 
(part  121)  and  coi  imuter  (part  135) 
crews  in  CRM  tec  miques.  This 
summarizes  the  a  lalysis  of  benefits 
from  Ais  training 

Part  135  Pilot  Tra  ning  Upgrade 

During  1982  th  ough  1992,  pilot  error 
was  a  probable  ca  use  in  39  accidents 
involving  part  13  I  aircraft  of  the  type 
affected  by  this  p  oposal.  These 
accidents  caused  33  fatalities  and  55 
serious  injuries.  I  uring  this  same 
period,  commute!  operators  flew  41.15 
million  flights  re!  ulting  in  a  conunuter 
accident  rate  due  to  pilot  error  of  .9478 
accidents  per  mil  ion  commuter  flights. 

Projected  bene  ts  equal  the  product 
of  the  accident  ra  e  times  projected 
flights  times  the  i  verage  cost  of  pilot- 
error  accidents.  F  jr  instance,  in  1994 
the  estimated  vali  le  of  benefits  equals: 

(.9478  ACCIDEN'  S/MILLION 
FUGHTS]x[5.0  V  ILUON 
FLIGHTSlx[$7.83  3  MILUONl=$37.144 
MILUON 


UMI 


If  the  proposed  rule  could  reduce  the 
pilot-error  accident  rate  to  zero,  the  total 
value  over  the  period  1995  through  2004 
would  total  $418  million.  The 
discounted  value  of  these  benefits 
equals  $289  million.  However,  at  most 
the  rule  would  reduce  the  part  135 
pilot-error  accident  rate  down  to  the  rate 
sustained  by  part  121  operators. 

The  FAA  estimates  the  pilot-error 
accident  rate  for  part  121  pilots  to  equal 
0.7  accidents  per  million  flights.  Since 
the  pilot-error  accident  rate  for  part  135 
operators  equals  0.9478  accidents  per 
million,  the  proportion  of  available 
benefits  for  part  135  flights  equal  just 
over  one-fourth  accident  per  million 
flights  (((0.9478  -  0.7)/0.9478))=0.26]. 
Also  reducing  the  available  benefits,  the 
commuter  operators  would  not 
complete  training  for  two  years.  Hence, 
the  estimated  value  of  the  benefits  of 
this  proposed  rule  totals  $62  million. 

Part  135    Crew  Resource  Management 
Training 

During  the  period  1982  through  1992, 
13  part  135  accidents  resulted  from 
crew  coordination  problems,  resulting 
in  an  accident  rate  of  0.158  per  million 
flights.  These  accidents  resulted  in  85 
fatalities,  35  serious  injuries,  and  43 
minor  injuries.  The  average  benefit 
value  of  avoiding  an  accident  including 
fatalities,  injiuies,  value  of  aircraft,  and 
accident  investigation  costs  equals 
$19,545  million. 

The  FAA  estimated  the  value  of 
potential  benefits  by  multiplying  the 
average  value  of  a  part  135  CRM-related 
accident  ($19,545  million)  by  the 
number  of  potential  accidents  (accident 
rate  times  projected  flights).  For  1995. 
the  estimate  equals: 
1.158  ACCIDENTS/MILLION  FUGHTSl 
X  (5.0  MILLION  FLIGHTS)  x  ($19,545 
MILUON)  =  $15,411  MILLION 

The  discounted  benefits  over  the  next 
decade  equal  $98  million. 

Part  121    Crew  Resource  Management 
Training 

Between  1982  and  1992,  there  were 
23  part  121  air  carrier  accidents 
reported  by  NTSB  that  resulted,  in  part, 
from  CRM-related  causes.  These 
accidents  caused  324  fatalities  and  91 
serious  injuries.  The  part  121  CRM 
accident  rate  equals  0.3938  accidents 
per  million  flights. 

The  FAA  estimated  the  value  of 
potential  benefits  by  multiplying  the 
part  121  CRM  accident  rate  by  the  ' 
number  of  flights  times  the  average 
value  per  accident.  The  CRM  benefits 
for  1995.  for  instance,  equal: 
(.3938  ACCIDENTS/MILLION  FUGHTSl 
X  16.6  MILUON  FUGHTSl  x  [$35,527 
MILUON)  =  $87,139  MILUON 


Over  the  next  10  years,  the  FAA 
projects  the  discounted  value  of  benefits 
is  $619  million.  However,  about  one- 
third  of  part  121  pilots  (those  not  in 
AQP)  will  begin  training  in  1995  and 
airlines  would  finish  training  in  late 
1996.  The  estimated  potential  benefits 
for  part  121  CRM  training  equals  $581 
million. 

Benefit-€]ost  Comparison 

Part  135    Training  Upgrade 

Benefits  from  upgrading  part  135 
flight  crew  training  to  the  part  121  level 
would  result  in  a  reduction  in  pilot- 
error  commuter  accidents.  The  FAA  ~ 
estimates  that  the  expected  benefits  of 
this  provision  would  total  $62  million 
over  the  next  decade.  This  evaluation 
estimates  that  the  discounted  training 
costs  for  large  part  135  operators  would 
increase  anywhere  from  $27  to  $36 
million.  Hence,  the  FAA  concludes  that 
the  benefits  of  this  provision  exceed  its 
costs. 

CRM  Training  for  Part  121  Operators 

The  FAA  calculates  the  discounted 
benefits  from  requiring  CRM  training  for 
part  121  personnel  to  equal  $581 
million.  The  estimated  additional  cost 
to  airlines  would  range  from  $473  to 
$569  million  over  the  decade.  Hence, 
the  FAA  determines  that  this  proposed 
provision  is  cost  beneficial. 

CRM  Training  for  Part  135  Operators 

The  FAA  estimates  the  benefits  from 
requiring  CRM  training  for  part  135 
personnel  to  equal  $98  million  over  the 
next  decade.  The  cost  of  training  would 
range  from  an  additional  $9  to  $12 
million  for  part  135  operators.  Hence, 
the  FAA  determines  that  this 
requirement  is  cost  beneficial. 

Each  provision  of  this  proposal  has 
potential  benefits  in  excess  of  expected 
costs.  Hence,  the  FAA  concludes  that 
the  proposal  is  cost  beneficial. 

International  Trade  Impact 

The  NPRM  would  have  small  impact 
on  U.S.  air  carriers  that  foreign  air 
carriers  would  not  have  to  bear.  The 
FAA  estimates  a  total  of  6.2  billion  total 
enplanements  with  a  total  of  CRM 
training  over  the  next  10  years  of  about 
$581  million.  Hence,  the  per 
emplanement  cost  over  the  next  10 
years  for  part  121  carriers  increases  by 
about  $0.09  per  enplanement. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Government  regulations. 


The  RFA  requires  agencies  to  review 
rules  that  may  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

The  proposed  rule  would  affect  those 
small  entities  regulated  by  parts  121  and 
135.  The  FAA's  criteria  for  "a 
substantial  number"  are  a  number  that 
is  not  less  than  11  and  which  is  more 
than  one-third  of  the  small  entities 
subject  to  the  proposed  rule.  For  air 
carriers,  a  small  entity  has  been  defined 
as  one  who  owns,  but  does  not 
necessarily  operate,  9  aircraft  or  less. 
The  relevant  FAA  criteria  for  "a 
significant  impact"  is  an  incremental 
cost  of  $61,000  per  year  for  a  scheduled 
air  carrier  w  -th  a  fleet  size  of  60  seats 
or  fewer,  and  $110,100  for  a  scheduled 
air  carrier  with  aircraft  fleet  size  of  more 
than  60  seats. 

The  FAA  has  identified  35  part  121 
operators  who  operate  9  or  fewer 
aircraft.  The  FAA  assumes  that  an 
average  crew  size  consists  of  one  pilot- 
in-command.  one  second-in-command, 
and  three  flight  attendants.  The  FAA 
also  assumes  that  operators  employ  two 
crews  per  plane. 

The  FAA  estimates  that  annualized 
CRM  training  for  each  aircraft  would 
amount  to  $6,120  aimually.  This 
estimate  includes  initial  training  and 
recurrent  training  averaged  over  the 
decade  for  a  crew  of  two  pilots  (PIC  and 
SIC)  and  four  flight  attendants.  The 
analysis  assumes  thr«e  crews  per 
aircraft  and  a  20  percent  turnover. 
Hence,  the  expected  CRM  training  cost 
will  not  exceed  $55,080  (9  times 
$6,120).  This  cost  falls  below  the 
"significant  impact"  threshold  cost  of 
$110,100.  Hence.  CRM  training  costs 
would  not  impose  a  significant  burden 
on  a  substantial  number  of  small  part 
121  operators. 

Seventy-three  part  135  scheduled 
operators  affected  operate  9  or  fewer 
aircraft.  The  FAA  estimates  an 
annualized  cost  of  $13,180  for  part  135 
training  upgrade  for  crewmembers  for 
one  aircraft;  CRM  would  carry  an 
annualized  cost  of  $4,000.  The  total 
training  costs  equal  $17,180  ($13,180  ♦ 
$4,000).  This  estimate  assumes  three 
crews  per  aircraft  with  each  crew 
consisting  of  a  PIC,  a  SIC.  and  two  flight 
attendants.  This  estimate  includes 
initial  training  and  recurrent  training 
averaged  over  the  decade  and  a  20 
percent  markup  for  turnover.  Training 
costs  for  small  entities  with  4  to  9 
aircraft  would  exceed  the  threshold  (4  x 
$17,180  =  68,720).  However,  FAA  data 
shows  16  scheduled  part  135  operators 
of  the  type  affected  by  this  NPRM  that 
operate  between  4  and  9  aircraft.  Since 
the  number  of  companies  represents 
about  22  percent  of  the  73  oper^ocs 


affected  by  this  proposed  rule,  the  FAA 
concludes  that  the  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  significant  number  of  small  part 
135  scheduled  operators. 

Federalism  Implications 

The  proposed  regulations  do  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
goveriMnent.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  a  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirement  associated  with  this 
proposed  rule  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  in  accordance  with  44  U.S.C. 
Chapter  35  under  the  following: 

OMB  No:  New; 

Administration:  FAA; 

Title:  Air  Carrier  Training  Programs: 

Need  for  Information:  If  adopted,  this 
NPRM  requires  each  part  121  and  each 
part  135  certificate  holder  that  conducts 
scheduled  operations  to  develop  a  CRM 
training  program  and  a  transition  plan 
to  the  training  and  qualification 
requirements  of  part  121; 

Proposed  Use  of  This  Information: 
The  FAA  requires  this  information  to 
evaluate  each  certificate  holder's 
proposed  CRM  training  program  and  to 
ensure  certificate  holders  are  providing 
the  highest  possible  level  of  training  and 
qualification  standards; 

Frequency:  One-time: 

Burden  Estimate:  1.760  total  hours; 

flespondenfs:  Parts  121  and  135 
certificate  holders; 

Form(s):  None; 

Average  Burden  Hours  Per 
Respondent:  8; 

For  further  information  contact:  The 
Information  Management  Division,  M- 
34,  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street. 
SW.,  Washington.  DC  20590,  (202)  366- 
4735  or  the  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs.  Desk  Office  for  the 
FAA,  New  Executive  Office  Building, 
Room  3228,  Washington,  DC  20503. 
(202)  395-7340.  It  is  requested  that  the 
comments  sent  to  OMB  also  be  sent  to 
the  FAA  rulemaking  docket  for  this 
proposed  action. 

Conclusion 

For  the  reasons  set  forth  under  the 
heading  "Regulatory  Analysis,"  the 
FAA  has  determined  that  this  proposed 
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regulation:  (1)  is  a  significant  rule  under 
Executive  Order  12866;  and  (2)  is  a 
significant  rule  under  Department  of 
TranspcHtation  Regulatory  Policies  and 
Procedures  (44  PR  11034;  February  26. 
1979).  Also,  for  the  reasons  stated  under 
the  headings  "Trade  Impact  Statement" 
and  "Regulatory  Flexibility 
Detennination,"  the  FAA  certifies  that 
the  proposed  ntie  wrill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
copy  of  the  full  regulatory  evaluation  is 
filed  in  the  docket  and  may  also  be 
obtained  by  contacting  the  person 
listing  under  FOR  FURTHER  INFORMATION 
CONTACT. 

List  of  Subjects 

14CFR  part  121 

-Air  carriers.  Aircraft.  Airmen,  Air 
safiety.  Air  transportation,  Aviation 
safety.  Drug  abuse.  Drug  testing. 
Narcotics,  Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

14  CFR  part  135 

Air  carriers.  Aircraft,  Airmen,  Air 
taxis.  Air  transportation.  Airworthiness, 
Aviation  safety.  Reporting  and  record 
keeping  requirements.  Safety. 

The  Proposed  Amendment 

The  Federal  Aviation  Administration 
proposes  to  amend  parts  121  and  135  of 
the  Federal  Aviation  Regulations  |14 
CFR  parts  121  and  135]  as  follows: 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC.  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCUL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

AutlMrity.  49  U.S.C.  app.  13S4(a).  1355. 
1356,  1357,  1401. 14^1-1430. 1472. 1485, 
and  1502:  and  49  U.S.C  106(g). 

2.  Section  121.135(b)(15)  is  revised  to 
read  as  follows: 

f  121.135    ContMits. 

•  •        •        •        • 

(b)«  •  • 

(15)  Each  training  program 
curricuium  required  by  §  121.403. 

•  •        •        •        • 

3.  Section  121.404  is  revised  to  read 
as  follows: 

S  121.404   Compllanca  dates:  Craw  and 
DIapalcher  raaource  management  training. 

After  (insert  date  2  years  after  the 
effective  date  of  the  final  rule],  no 
certificate  holder  may  use  a  person  as  a 
flight  crewmember.  and  after  (insert 
date  3  years  after  the  effective  date  of 
the  final  rule),  no  certificate  holder  may 
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use  a  person  as  a  flight  attendant  or 
aircraft  dispatch^  r  unless  that  person 
has  comptoed  approved  crew  resource 
management  (C3a4)  or  dispatcher 
resource  manage;  nent  (DRM)  initial 
training,  as  appli  :able,  with  that 
certificate  holder  or  with  another 
certificate  holder 

4.  Section  121. 105  is  amended  by 
adding  new  paraj  ;raphs  (f)  and  (g)  to 
read  as  follows:  T 

f  121.405   TralninL  program  and  ravision: 
Initial  and  final  apf  rovai. 

*        »        •        II        • 

(f)  Each  certifi(  ate  holder  described  in 
§  135.3(b)  and  (cj  of  this  chapter  must 
include  the  matefial  required  by 

§  121.403  in  the  Qianual  required  by 
§135.21  of  this  chapter. 

(g)  The  AdminBtrator  may  grant  a 
deviation  to  certmcate  holders 
described  in  §  135.3(b)  and  (c)  of  this 
chapter  to  allow  ^duced  programmed 
hours  of  ground  ttaining  required  by 

$  121.419  if  it  is  fcimd  that  a  reduction 
is  warranted  basad  on  the  certificate 
holder's  operations  and  the  complexity 
of  the  make,  mocBl,  and  series  of  the 
airplanes  used. 

5.  Section  121.  106  is  added  as 
follows: 

1121.406    RaductonofCRM/ORM 
Pregrammad  Hour  i  Iwsad  on  Cradtt  for 
Pravloua  CRM/ORI I  Training 

(a)  For  (lighten  w  members,  the 
Administrator  mi  y  Credit  CRM  training 
received  before  (ihsert  date  2  years  after 
the  effective  datejof  the  final  rule] 
toward  all  or  pari  of  the  initial  ground 
CRM  trainine  reqiiired  by  §  121.419. 

(b)  For  flight  attendants,  the 
Administrator  may  credit  CRM  training 
received  before  [ihsert  date  3  years  after 
the  effective  datemf  the  final  rule] 
toward  all  or  part  of  the  initial  ground 
CRM  training  required  by  §  121.421. 

(c)  For  aircraft  dispatchers,  the 
Administrator  may  credit  CRM  training 
received  before  (insert  date  3  years  after 
the  effective  date  of  the  final  rule) 
toward  all  or  part  of  the  initial  ground 
CRM  training  required  by  §  121.  422. 

(d)  In  granting  credit  for  initial  ground 
CRM  or  DRM  traifaing,  the 
Administrator  considers  training  aids, 
devices,  methods,  and  procedures  used 
by  the  certificate  holder  in  a  voluntary 
CRM  or  DRM  proferam  or  in  an  AQP 
program  that  effe^ively  meets  the 
quality  of  an  approved  CRM  or  DRM 
initial  ground  training  program  under 
§§  121.419, 121.4^1,  or  121.422  as 
appropriate. 

6.  Section  121.419  is  amended  by 
redesignating  par  igraph  (a)(l)(viii)  as 
paragraph  (a)(l)(i  i),  adding  a  new 
paragraph  (a)(l)(\  tii),  and  revising 
paragraph  (b)  to  r  sad  as  follows: 


f  121.419    PMola  and  flight  anginaara: 
imtW,  transition,  and  upgrade  ground 
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(a)*  •  • 
(a)*  *  • 

(viii)  Approved  crew  resource 
management  initial  training. 

(b)  Initial  ground  training  for  pilots 
and  flight  engineers  must  consist  of  at 
least  the  following  programmed  hours  of 
instruction  in  the  required  subjects 
specified  in  paragraph  (a)  of  this  section 
and  in  §  121.415(a)  unless  reduced 
under  §  212.405  or  §  121.406: 

(1)  Group  I  airplanes: 

(i)  Reciprocating  powered,  76  hours; 
and  :     ^  :'■ 

(ii)  Turbopropeller  powered,  92 
hours. 

(2)  Group  II  airplanes,  132  hours. 

7.  Section  121.421  (a)(1)  and  (c)  are 
revised  to  read  as  follows: 

S  121.421    Flight  attandanta:  Initial  and 
tranaition  ground  training. 

(a)*  *  • 

(1)  General  subjects — 

(i)  The  authority  of  the  pilot  in 
command; 

(ii)  Passenger  handling,  including  the 
procedures  to  be  followwi  in  the  case  of 
deranged  persons  or  other  persons 
whose  conduct  might  jeopardize  safety; 
and 

(iii)  Approved  crew  resource 
management  initial  training. 
»        *        •        •        • 

(c)  Initial  ground  training  for  flight 
attendants  must  consist  of  at  least  the 
following  programmed  hours  of 
instruction  in  the  required  subjects 
specified  in  paragraph  (a)  of  this  section 
and  in  §  121.415(a)  unless  reduced 
under  §  121.405  or  §  121.406: 

(1)  Group  I  airplanes: 

(i)  Reciprocating  powered,  16  hours; 
and 

(ii)  Turbopropeller  powered,  16 
hours. 

(2)  Group  II  airplanes,  24  hours. 

8.  Section  121.422  is  amended  by 
revising  paragraphs  (a)(l)(vii)  and 
(a)(l)(viii),  by  adding  a  new  paragraph 
(a)(l)(ix),  and  by  revising  paragraph  (c) 
to  read  as  follows: 

§121.422    Aircraft  dispatchers:  Initial  and 
transition  ground  training. 

(a)*  •  * 

(D*  *  * 

(vii)  Prevailing  weather  phenomena 
and  the  available  sources  of  weather 
information; 

(viii)  Air  traffic  control  and 
instrument  approach  procedures;  and 

(ix)  Approved  dispatcher  resources 
management  (DRM)  initial  training. 


(c)  biitial  ground  training  for  aircraft 
dispatchers  must  consist  of  at  least  the 
following  programmed  hours  of 
instruction  in  the  required  subjects 
specified  in  paragraph  (a)  of  this  section 
and  in  §  121.415(a)  unless  reduced 
under  §  121.405  or  §  121.406: 

(1)  Group  I  airplanes: 

(i)  Reciprocating  powered,  38  hours; 
and 

(ii)  Turbopropeller  powered,  48 
hours. 

(2)  Group  n  airplanes,  48  hours. 
9.  Section  121.  427  is  amended  by 

adding  a  new  paragraph  (b)(4)  and  by 
revising  the  introductory  text  of 
paragraph  (c)  and  paragraphs  (c)(1). 
(c)(3),  and  (c)(4)  to  read  as  follows: 

§121.427   Racurrant  training. 


(b)* 


*.  • 


(4)  Approved  recurrent  CRM  training. 
For  flight  crewmembers,  this  training  or 
portions  thereof  may  be  accomplished 
during  an  approved  simulator  line 
operational  flight  training  (LOFT) 
session.  The  recurrent  CRM  training 
requirement  does  not  apply  until  a 
person  has  completed  the  appUcable 
initial  CRM  training  required  by 
§§  121.419, 121.421,  or  121.422. 

•  *        •        •        • 

(c)  Recurrent  ground  training  for 
crewmembers  and  aircraft  dispatchers 
must  consist  of  at  least  the  following 
programmed  hours  unless  reduced 
under  §121.405: 

(1)  For  pilots  and  flight  engineers— 

(i)  Group  I,  reciprocating  powered 
airplanes,  20  hours; 

(ii)  Group  I,  turbopropeller  powered 
airplanes,  24  hours;  and 

(iii)  Group  II  airplanes.  29  hours. 

•  •        »        •        • 

# 

(3)  For  flight  attendants)— 

(i)  Group  I,  reciprocating  powered 
airplanes>  6  hours; 

(ii)  Group  I,  turbopropeller  powered 
airplanes,  7  hours;  and 

(iii)  Group  II  airplanes,  14  hours. 

(4)  For  aircraft  dispatchers — 

(i)  Group  I,  reciprocating  powered 
airplanes,  10  hours; 

(ii)  Group  I,  turbopropeller  powered 
airplanes,  12  hours;  and 
(iii)  Group  II  airplanes,  22  hours. 

•  •        *        •        • 

10.  Section  121.431(a)  is  revised  to 
read  as  follows: 

§121.431    Applicability. 

(a)  This  subpart  prescribes 
crewmember  qualifications  for  all 
certificate  holders  except  where 
otherwise  specified.  The  qualification 
requirements  of  this  subpart  also  apply 
to  each  certificate  holder  that  conducts 


commuter  operations  under  part  135  of 
this  chapter  with  airplanes  for  which 
two  pilots  are  required  by  the  aircraft 
•  type  certification  rules  of  this  chapter, 
or  with  airplanes  having  a  passenger 
seating  configuration,  excluding  any 
pilot  seat,  of  10  seats  or  more.  The 
Administrator  may  authorize  any  other 
certificate  holder  that  conducts 
operations  under  part  135  to  comply 
with  the  qualification  requirements  of 
this  subpart,  except  that  these  certificate 
holders  may  choose  to  comply  with  the 
operating  experience  requirements  of 
§  135.244  of  this  chapter,  instead  of  the 
requirements  of  §  121.434. 
•        •        •        •        • 

PART  135-AIR  TAXI  OPERATIONS 
AND  COMMERCIAL  OPERATORS 

11.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1354(a).  1355(a), 
1421  through  1431,  and  1502;  49  U.S.C 
106(g). 

12.  Section  135.3  is  revised  to  read  as 
follows: 

§135.3    Rules  appUcabla  to  oparationa 
subject  to  this  part 

(a)  Each  person  operating  an  aircraft 
in  ODerations  under  this  part  shall — 

(IJ  While  operating  inside  the  United 
States,  comply  with  the  applicable  rules 
of  this  chapter;  and 

(2)  While  operating  outside  the 
United  States,  comply  with  Annex  2, 
Rules  of  the  Air,  to  the  Convention  on 
International  Civil  Aviation  or  the 
regulations  of  any  foreign  country, 
whichever  applies,  and  with  any  rules 
of  parts  61  and  91  of  this  chapter  and 
this  part  that  are  more  restrictive  than 
that  Annex  or  those  regulations  and  that 
can  be  complied  with  without  violating 
the  Annex  or  those  regulations.  Annex 
2  is  incorporated  by  reference  in 
§91.703(b)  of  this  chapter. 

(b)  Each  certificate  holder  that 
conducts  commuter  operations  under 
this  part  with  airplanes  in  which  two 
pilots  are  required  by  the  type 
certification  rules  of  this  chapter,  or 
with  airplanes  having  a  passenger 
seating  configuration,  excluding^ any 
pilot  seat,  of  10  seats  or  more,  shall 
comply  with  subparts  N  and  O  of  part 
121  instead  of  the  requirements  of 
subparts  E,  G,  and  H  of  this  part. 

(c)  If  authorized  by  the  Aoministrator 
upon  application,  each  certificate  holder 
that  conducts  operations  under  this  part 
that  is  not  included  in  paragraph  (b)  of 
this  section  may  comply  with  the 
applicable  sections  of  subpart  N  and  O 
of  part  121  instead  of  the  requirements 
of  subparts  E,  G,  and  H  of  this  part, 
except  that  those  authorized  certificate 


holders  may  choose  to  comply  with  the 
operating  experience  requirements  of 
§  135.244,  instead  of  the  requirements  of 
§121.434  of  this  chapter. 

13.  Section  135.10  is  revised  to  read 
as  follows: 

§135.10    CompUanca  dates  for  certain 
rules. 

Except  as  provided  in  §  121.404  and 
section  135.12,  after  (bisert  date  1  year 
after  the  effective  date  of  the  final  rule], 
no  certificate  holder  that  conducts 
commuter  operations  under  this  part 
with  airplanes  for  which  two  pilots  are 
required  by  the  aircraft  type  certification 
rules  of  this  chapter  or  with  airplanes 
having  a  passenger  seating 
configuration,  excluding  any  pilot  seat, 
of  10  seats  or  more  may  use  any 
crewmember  or  dispatcher  in  those 
operations  unless  that  person  meets  the 
applicable  training,  checking,  and 
qualification  requirements  of  subparts  N 
and  O  of  part  121  of  this  chapter. 

14.  Section  135.12  is  added: 

§135.12    PreviousiytrtfnadcrmmMmbafS. 

A  certificate  holder  may  use  a 
crewmember  who  received  the 
certificate  holder's  training  in 
accordance  with  subparts  E,  G,  and  H  of 
this  part  before  (insert  one  year  after 
effective  date)  withdtit  complying  with 
initial  training  and  quaUfication 
requirements  of  subparts  N  and  O  of 
part  121.  The  crewmember  must  comply 
with  the  applicable  recurrent  training 
requirements  of  part  121. 

15.  Section  135.241  is  amended  by 
adding  the  words  set  forth  below  at  the 
end  of  the  section: 

§135.241    Applicability. 

*   *   *  Except  as  provided  in  §135.12. 
each  certificate  holder  that  conducts 
commuter  operations  under  this  part 
with  airplanes  for  which  two  pilots  are 
required  by  flie  aircraft  type  certification 
rules  of  this  chapter  or  with' airplanes 
having  a  passenger  seating 
configuration,  excluding  any  pilot  seat, 
of  10  seats  or  more  shall  ensure  that 
each  flight  crewmember  it  uses  in  those 
operations  is  trained,  checked,  and 
qualified  under  the  requirements  of 
subparts  N  and  O  of  part  121  of  this 
chapter,  in  place  of  the  requirements  of 
subparts  E,  G,  and  H  of  this  part.  The 
Administrator  may  authorize  any  other 
certificate  holders  that  conduct 
operations  under  this  part  to  comply 
with  the  training,  checking,  and 
qualification  requirements  of  subparts  N 
and  O  of  part  121  of  this  chapter,  in 
place  of  the  requirements  of  this  part, 
except  that  these  certificate  holders  may 
choose  to  comply  with  the  operating 
experience  requirements  of  §  135.244. 
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instead  of  the  requirranents  of  §  121.434 
of  this  chapter. 

16.  Section  13^.291  is  amended  by 
adding  the  words  set  forth  below  at  the 
end  of  the  section: 

$135,291    AppNcabilHy. 

*  *  *  Except  as  provided  in  §  135.12, 
each  certificate  holder  that  conducts 
commuter  operations  under  this  part 
with  airplanes  for  which  two  pilots  are 
required  by  the  aircraft  type  certification 
rules  of  this  chapter  or  with  airplanes 
having  a  passenger  seating 
configuration,  excluding  any  pilot  seat, 
of  10  seats  or  more  shall  ensure  that 
each  crewmember  or  other  persoimel  it 
uses  in  those  operations  is  trained, 
checked,  and  qualified  under  the 
requirements  of  subparts  N  and  O  of 
part  121  of  this  chapter,  in  place  of  the 
requirements  of  subparts  E,  G,  and  H  of 
this  part.  The  Administrator  may 
authorize  any  other  certificate  holders 
that  conduct  operations  under  this  part 
to  comply  with  the  training,  checking, 
and  qualification  requirements  of 


subparts  N  and 
chapter,  in  place 
subparts  E,  G,  an  d 
17.  Section  13  > 
adding  the  word  i 
end  of  paragrapl 
paragraph  (b)  as 
adding  a  new  pai^graph 


of  part  121  of  this 
of  the  requirements  of 
"  H  of  this  part. 
.321  is  amended  by 
set  forth  below  at  the 
(a),  redesignating 
}aragraph  (c),  and 

(b)  as  follows: 


§  135.321    Applicability  and  terms  used. 

(a)  *  *  •  Ex(  ept  as  provided  in 
§  135.12,  each  ct  rtificate  holder  that 
conducts  committer  operations  imder 
this  part  with  ailplanes  for  which  two 
pilots  are  requin  d  by  the  aircraft  type 
certification  rule  s  of  this  chapter  or  with 
airplanes  having  a  passenger  seating 
configuration,  excluding  any  pilot  seat, 
of  10  seats  or  mere  shall  ensure  that 
each  crewmemb  ir  or  other  personnel  it 
uses  in  those  op<  rations  is  trained, 
checked,  and  qu  ilified  under  the 
requirements  of  ubparts  N  and  O  of 
part  121  of  this  diapter,  in  place  of  the 
requirements  of  lubparts  E,  G,  and  H  of 
this  part.  The  A(  ministrator  may 
authorize  any  ot  ter  certificate  holders 


that  conduct  operations  under  this  part 
to  comply  with  the  training,  checking, 
and  qualification  requirements  of 
subparts  N  and  O  of  part  121  of  this 
chapter,  in  place  of  the  requirements  of 
subparts  E,  G,  and  H  of  this  part. 

(b)  Each  certificate  holder  described 
in  §  135.3(b)  must  submit  and  obtain 
approval  of  a  transition  plan  (containing 
a  calendar  of  events)  for  moving  from  its 
present  part  135  training,  checking, 
testing,  and  qualification  requirements 
to  the  requirements  of  part  121  of  this 
chapter.  Each  transition  plan  must 
contain  details  on  how  the  certificate 
holder  plans  to  be  in  compliance  with 
subparts  N  and  O  of  part  121  on  or 
before  (one  year  after  the  effective  date 
of  the  final  rule). 
*        »        *        »        • 

Issued  in  VVashihgton,  DC  on  December  8. 
1994. 

WUUam;.  White. 

Acting  Director,  Flight  Standards  Service. 
IFR  Doc.  94-30575  Filed  12-8-94;  4:52  pm) 
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public  law  during  the  first 
session  of  the  104th 
Congress,  which  convenes  on 
January  4,  1995. 


A  cumulative  list  of  Public 
Laws  for  ttie  second  session 
of  the  103d  Congress  will  be 
pi*lished  in  Part  II  of  the 
Federal  Register  on  Monday. 
December  19,  1994. 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  regutalory  documents  having  general 
appKcaMHy  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  m  the  Code  (4 
Federal  Regulations,  which  is  pubished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regtriations  is  sold  tw 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  iistod  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart842 
RIN  3206-AF92 

Federal  EfiiployMs  Retirement 
System— Coverage 

AGENCY:  Office  of  Personnel 
Management. 

ACTKM:  Final  rule. 


:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  concerning  exclusions  from 
coverage  under  the  Federal  Employees 
Retirement  System  (FERS)  for 
employees  who  have  at  least  5  years  of 
service  creditable  under  the  Civil 
Service  Retirement  System  (CSRS). 
These  regulations  clarify  the  existing 
regulations  to  specifically  state  the 
requirement  that,  if  the  employee  has  a 
break  in  service  ending  after  1986,  the 
employee's  past  service  must  include 
some  service  covered  by  CSRS  to  be 
excluded  from  automatic  FERS 
coverage  The  regulations  are  necessary 
to  clariiy  the  cuirent  regj  Jations  and  to 
conform  to  OPM's  guidance  since 
implementation  of  FERS. 
EFFECTIVE  DATE:  January  13. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Siegehnan,  (202)  606-0299. 

.  SUPPLEMENTARY  INFORMATION:  On  July 
28, 1994,  OPM  pubUshed  (at  59  FR 
38376)  proposed  regulations  and 
requested  comments  concerning 
exclusions  fiom  coverage  under  the 
Federal  Employees  Retirement  System 
(FERS)  for  employees  who  have  at  least 
5  years  of  service  creditable  under  the- 
Civil  Service  Retirement  System  (CSRS). 
We  received  one  comment  on  the 
proposed  regulations. 

TTie  commenter  disagreed  with  our 
mterpretaUon  of  section  8402(b)(2)  of 
title  5,  United  States  Code.  Section 
8402(b)  of  title  5,  United  States  Code, 
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establishes  the  statutory  exclusions  from 
automatic  coverage  imder  FERS. 

1.  OPM's  InterpreUtion  of  the  Statute 

Section  8402(b)(2)  of  title  5,  United 
States  Code,  provides  two  sets  of 
exclusions  fiom  automatic  FERS 
coverag&  These  exclusions  are 
ambiguous  in  that  they  can  be  read  to 
overlap  or  to  be  mutually  exclusive. 
:    OPM,  as  the  agency  charged  with  the 
administration  of  these  provisions, 
adopted  the  interpretation  that  the 
excliisions  were  mutually  exclusive. 
This  decision  was  contemporfiieous 
with  the  statute  and  made  by  the  same 
administrators  involved  with  enactment 
of  the  statute.  The  courts  have 
determined  that  such  agensy 
interpretations  are  entitled  to  great 
deference. 

The  effect  of  OPM's  determination 
that  the  exclusions  in  section  8402(b)(2) 
are  mutually  exclusive  is  that — 

Subparagraph  (A)  applies  to  all  employees 
who  reenter  service  on  or  after  January  1, 
1987  (the  general  effective  date  of  the  FERS 
Act  of  1986)  after  a  break  in  service;  and 

Subparagraph  (B)  applies  only  to 
employees  not  covered  by  subparagraph  (A), 
specifically  employees  who  have  served 
continuously  since  December  31  1986. 

2.  The  Change  in  Regulatory  Text 
Makes  No  Substantive  Change 

OPM  has  applied  this  approach  to  the 
exclusions  since  the  inception  of  FERS 
On  pages  16  and  17  of  the  September 
1986  edition  of  the  FERS  pamphlet  RI 
90-1.  OPM  provided  information  about 
enrolling  in  FERS.  In  describing  the 
options  available  to  "employees  in  the 
interim  plan,"  those  with  continuous 
service  who  had  both  CSRS  and  Social 
Security,  it  simply  states; 

If  you  have  five  years  of  creditable  civilian 
service  by  December  31, 1986,  then  you 
remain  under  CSRS  and  Social  Security 
*  •  *  You  can  elect  to  transfer  to  FERS 


converted  is  automatically  covered  bv 
FERS.  It  states— 

If  there  is  no  break  in  service  of  more  than 
3  days  ending  after  December  31, 1986,  the 
5-year  test  is  met  if  the  employee  had  5  years 
of  creditable  civilian  service  as  of  December 
31, 1986  •  •  •  If  the  employee  has  had  a 
break  in  service  of  more  than  3  days  ending 
af^er  1986.  the  5-year  test  is  met  if'the 
employee  had  any  amount  of  past  coveraae 
under  CSRS*  •  •  and  also  had  5  years?! 
creditable  civilian  service  as  of  the  break  in 
service.  (At  3.) 

The  examples  include — 

(c)  Rehires  on  or  after  January  1, 1987,  who 
had  5  or  more  years  of  creditable  civilian 
service  on  the  date  of  separation  from  last 
Federal  employment  AND  had  some  prior 
coverage  under  CSRS*  •  'are  excluded 
from  automatic  FERS  coverage.  (Emphasis  in 
itfiginal.)  (Id.,  cf.  example  (d)  at  p.  4.) 

In  proposing  to  change  our  regulatory 
language  implementing  paragraph  (b)(2) 
of  section  8402.  we  were  merely 
clarifying  the  language  to  state  our 
original,  contemporaneous,  and 
continuing  interpretation  of  the 
controlling  statute,  by  specifically 
stating  the  requirement  that,  if  the 
employee  has  a  break  in  service  ending 
after  1986,  the  employee's  past  service 
must  include  some  service  covered  by 
CSRS  to  be  excluded  fiom  automatic 
FERS  coverage. 

3.  Conunenter's  Alignments  Conflkt 
With  Congress'  Use  (rf*  Language  in  This 
Area  of  the  Law 


UMI 


In  describing  the  options  available  to 
"rehires,"  the  pamphlet  states  the 
requirement  of  some  prior  covered 
service  to  avoid  automatic  FERS 
coverage,  in  addition  to  the  5-years-of- 
service  requirement 

histallment  1  of  the  CSRS  &  FERS 
Handbook  for  Personnel  and  Payroll 
Offices  (formeriy  FPM  Supplement  830- 
1)  clearly  states  OPM's  mterpretation 
Section  lOAl  1-21.2  explains  the  '5- 
Year  Test"  for  determining  whether  an 
employee  being  rehired,  transferred,  or 


The  commenter  argues  that  the  proper 
distinction  between  subparagraphs  (A) 
and  (B)  is  that  subparagraph  (A)  applies 
to  reemployed  annuitants.  He  argues 
that  the  language  in  subparagraph  (A)(i), 
"having  been  subject  to  (CSRSJ,"  refers 
to  an  annuitant  who  has  been 
reemployed,  not  to  a  coverage 
requirement.  Service  "subject  to 
(CSRS)"  is  a  term  of  art  for  service 
covered  by  CSRS  (i.e.,  subject  to 
deductions)  Congress  has  used  "subject 
to  this  Act."  and  later  "subject  to 
subchapter  III"  language  as  requiring 
coverage  since  at  least  Public  Law  83- 
730,  enacted  August  31, 1954.  The 
Comraenter's  suggestion  that  this 
language  suddenly  has  another  meaning 
cannot  reasonably  be  read  in  that 
manner  Current  CSRS  law  retains  this 
convention  in  section  8333(b)  of  title  5 
United  States  Code,  uses  the  same  "is 
subject  to  (CSRS)"  to  create  tiie  coverage 
requirement  for  CSRS  annuities.  The 
commenter's  suggestion  that  this 
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language  suddenly  has  another  meening 
is  unreasonable  considering  the  history 
of  this  phrase. 

Fuithermore,  die  commenter's 
'  suggestion  that  the  language  refers  to 
reemployed  CSRS  annuitants  is  not 
even  consistent  with  the  mannw  in 
which  such  persons  are  described 
elsewhere  in  the  FERS  Act.  Section 
302(a)(12)(A)  of  the  FERS  Act  uses  the 
nanower  language  "is  subject  to  section 
8344  of  title  5,  United  States  Code"  to 
describe  a  remnployed  CSRS  annuitant 
(Pub.  L.  99-336. 100  Stat.  514, 604.) 
Similarly,  sections  8344  (CSRS)  and 
8468  (FERS)  of  title  5^  United  States 
Code,  use  the  language  "an  annuitant 
*  *  *  becomes  reemployed"  to  refer  to 
a  reemployed  annuitant. 

The  conunentw  also.quoted  a 
paragraph  from  the  House  Conference 
Report  that  he  claims  supports  his  view 
that  the  two  subparagraphs  cannot  be 
mutiudly  exclusive.  That  paragraph 
states: 

The  conferees  agreed  that  individuals  with 
at  least  5  yean  creditable  service  in  CSRSi 
who  return  after  more  than  a  one  year  break 
in  service,  should  retain  entitlement  to  CSRS 
benefits  unless  they  elect  to  be  covered  by 
FERS  beneBts.  (H.  Conf.  Rept.  No.  99-606. 
May  16. 1986.  p.  43,  reprinted  in  1986  U.S. 
Code  Cong,  and  Admin.  News  1405, 1526.) 

Since  persons  who  have  performed  no 
covered  CSRS  service  have  no 
"entitlement  to  CSRS  benefits"  to  be 
"retained,"  we  do  not  see  how  this 
language  supports  the  commenter's 
argvmient.  llie  passage  is  not 
inconsistent  with  OPM's  interpretation 
of  section  8402(b).  On  the  contrary,  the 
House  Conference  Report  contains 
language  supporting  OPM's 
interpretation.  In  the  discussion  of  FERS 
coverage  the  report  states: 

The  conference  agreement  adopts  the 
Senate  provisions  with  modifications. 
Similar  to  the  House  committee  bill,  rehired 
employees  with  5  years  or  more  prior  service 
subject  to  CSRS  retain  coverage  under  a 
revised  CSRS.  (Emphasis  added.)  [Ibid.  Rept. 
at  126.  reprinted  at  1509.) 

We  again  point  out  that  the  "subject  to 
CSRS"  language  is  a  long-used  term  of 
art  Tor  the  coverage  requirement. 

The  commenter  also  quotes  a  passage 
from  the  Report  of  Senate  Governmental 
Affairs  Committee  on  the  Senate  version 
of  the  bill  that  became  the  FERS  Act. 
The  "subsection  (a)(3)"  mentioned  in 
this  passage  refers  to  a  transfer 
provision  in  the  Senate  bill  that  was  not 
enacted,  and  does  not  refer  to  a 
"subsection  (a)(3)"  anywhere  in  chapter 
84  of  title  5,  United  States  Code,  or  in 
Title  m  of  the  FERS  Act.  The  passage 
states: 

Subsection  (a)(3)  provides  that  an 
individual  electtng  to  transfer  to  I  FERS)  who 
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date.  (S.  Rept  No. 
p.  70,  reprinted  in 
Admin.  News  1405 


Fwfaral  Rggister  /  Vol.  59. 


or  Member  aftnr  a 
period  including 
ns  any  ri^ts  to  make 
under  CSRS,  prior  to  that 
I  9-116,  October  30. 1985, 
986  U.S.  Code  Cong,  and 
1475. 


Again,  we  do  laot  see  how  Ais 
language  is  inconsistent  with  OPM's 
interpretation  of  section  8402(b).  "This 
passage  discussed  only  the  ri^ts  of 
certain  employeea  who  make  the 
decision  to  transfer  to  FERS  after  a  break 
in  service.  This  p  issage  does  not 
address  employ8(  8  who  are 
automatically  covered  by  FERS  or  the 
requirements  that  employees  must 
satisfy  to  avoid  aatomatic  FERS 
coverage.  I 

Furthermore,  tie  language  of  the 
passage  Itself  is  c|>ntrary  to  the 
claimant's  positiqn.  To  "retain"  any 
rights  to  make  debosits  for  service  tmder 
CSRS,  the  individual  seeking  to  make 
deposit  must  first  have  that  right  under 
CSRS.  An  indiviqual  with  no  covered 
CSRS  service  nevbr  had  such  a  right  to 
"retain."  The  «naloyees  to  whom  this 
passage  refers  have  some  prior  service 
that  was  creditable  but  not  covered  AND 
some  prior  servicr  that  was  covered.  For 
example,  an  individual  who  elects  FERS 
with  3  years  of  se^ce  under  temporary 
appointments  (PICA  only  coverage)  and 
3  years  under  a  cueer  conditional 
appointment  (CS|tS  coverage)  retains 
the  right  to  pay  the  deposit  for  the 
period  imder  the  temporary 
appointments  in  i  trder  to  receive 
benefits  imder  C£  RS  for  the  entire  6 
years  of  service  b  ifore  the  FERS 
election. 

We  agree  with  ^e  commenter  that,  if 
taken  out  of  contaxt  and  read  by  itself, 
subparagraph  (B)bf  section  8402(b)(2) 
would  not  support  OPM's 
interpretation.  However,  the 
subparagraph  does  not  have  to  be  read 
by  itself  and  may  pe  interpreted  in 
conjimction  withkubparagraph  (A)  as 
OPM  has  done.  W|e  concede  that  our 
interpretation  of  the  statute  is  not  the 
only  constructiom  possible.  However, 
the  agency's  fimcnon  in  administering 
the  statute  is  to  choose  among  the 
reasonable  interpietations  The 
interpretation  set  but  in  these 
regulations  is  a  reasonable  one,  made 
contemporaneouay  with  the  enactment 
of  the  statute  by  agency  officials 
involved  with  theTenactment  of  the 
statute. 

Finally,  we  emfhasize  that  these 
regulations  make  lo  changes  in  current 
instructions  for  d(  termining  retirement 
coverage,  which  a  -e  pubhshed  in  the 
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(formerly  FPM  Supplement  830-1). 
chapter  10. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a.substantial  number  of  small  entities 
because  the  regulation  will  only  affact 
Fednal  employees  and  agencies  and 
retirement  payments  to  retired 
Govanment  employees  and  their 
survivors. 

List  of  Subjects  in  5  CFRPart  842 

Administrative  practice  and 
procedure,  Air  traffic  controllers, 
Firefighters,  Government  employees. 
Law  enforcement  officers,  Pensions, 
Reporting  and  recordkeeping. 
Retirement. 

Office  of  Personnel  Management. 
Lorraine  A.  Green. 
Deputy  Director 

Accordingly,  OPM  is  amending  5  CFR 
part  842  as  follows: 

PART  842-FEOERAL  EMPLOYEES 
REimEMENT  SYSTEM-BASIC 
ANNUITY 

1  The  authority  citation  for  part  842 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8461(g):  §§842  104  and 
842  106  also  issued  under  5  U  S.C.  8461(n); 
§  842  105  also  issued  under  5  U.S.C. 
8402(c)(1)  and  7701(b)(2);  §842  106  also 
issued  under  section  7202(m)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990. 
Pub.  L.  101-508  and  5  U  S.C.  8402(c)(1); 
§§  842  604  and  842.611  also  issued  under  5 
U.S.C.  8417,  §842  607  also  issued  under  5 
U.S  C.  8416  and  8417  §  842  614  also  issued 
under  5  U  S.C  8419;  §842  615  also  issued 
under  5  U  S.C  8418;  §  842  703  also  issued 
under  section  7001(a)(4)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub.  L. 
101-508;  §842  707  also  issued  under  section 
6001  of  the  Omnibus  Budget  Reconciliation 
Act  of  1987,  Pub.  L.  100-203,  §  842  708  also 
issued  under  section  4005  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989,  Pub  L. 
101-239  and  section  7001  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub  L 
101-508;  subpart  H  also  issued  under  5 
U  S.C.  1104 

Sutipart  A— Coverage 

2  Section  842  101  is  revised  to  read 
as  fellows' 

§842.101    Purpose  and  scope. 

(a)  This  subpart  contains  regulations 
concerning  automatic  coverage  imder 
the  Federal  Employees  Retirement 
System  (FERS).  References  to  FERS 
coverage  in  this  subpart  are  to 
automatic,  as  opposed  to  elective,  FERS 
coverage 

(b)  Part  846  of  this  chapter  contains 
regulations  concemmg  elective  FERS 


coverage.  FERS  elections  are  available 
under  limited  circumstances  to 
employees  not  subject  to  automatic 
FERS  coverage. 

3.  Section  842.104  is  revised  to  read 
-  as  follows: 

S842.104   Statutory aiiclusioiM. 

(a)  Lack  of  social  security  covemge. 
An  individual  not  covered  bv  social 
security  (title  n  of  the  Social'Security 
Act  and  chapter  21  of  the  Internal 
Revenue  Code  of  1954),  including  an 
individual  covered  by  full  CSRS  (and 
thereby  excluded  from  social  security 
coverage),  is  excluded  fi'om  FERS 
coverage.  , 

(b)  Senior  officials  subject  to  social 
security  coverage  despite  coiitinuous 
service.  An  individual  who  has  servjed 
without  a  break  in  service  of  more  than 
365  days  since  December  31. 1983,  in 
one  or  more  of  the  following  positions 
is  excluded  from  FERS  coverage. 

(1)  The  Vice  President: 

(2)  A  Membra^  of  Congresa; 

(3)  A  non-SES  appointee  to  a  position 
listed  in  5  U.S.C;  5312  throu^  5317; 

(4)  A  Senior  Executive  Service  or 
Senior  Foreign  Service  noncaieer 
appointee;  or 

(5)  An  individual  appointed  by  the 
President  (or  his  designee)  or  the  Vice 
President  imder  section  105(a)(1), 
107(a)(1).  or  (b)(1)  of  tiUe  3,  United 
States  Code,  to  a  position  for  which  the 
maximum  rate  of  basic  pay  payable  is  at 
or  above  the  rate  for  Level  V  of  the 
Executive  Schedule. 

(c)  Employees  rehired  after  December 
31,1 986,  following  a  break  in  service. 
An  employee  who  is  rehired  after 
December  31, 1986.  who  has  had  a  break 
in  service  and  who.  at  the  time  of  the 
last  separation  fitim  the  service,  had  at 
least  5  years  of  civilian  service 
creditable  under  CSRS  rules,  any  part  of 
which  was  covered  by  CSRS  or  the 
Foreign  Service  Retirement  System,  is 
excluded  from  FERS  coverage 

(d)  Employees  who  have  not  had  a 
break  in  service  ending  after  December 
31, 1986  An  employee  who  has  not  had 
a  break  in  service  of  more  than  3  days 
ending  after  December  31, 1986,  and 
who.  as  of  December  31. 1986.  had  at 
least  5  years  of  credible  civilian  service 
under  CSRS  rules  (even  if  none  of  this 
service  was  covered  by  CSRS),  is 
excluded  from  FERS  coverage. 

(e)  Break  in  service  For  the  purposes 
of  paragraph  (c)  and  (d)  of  this  section, 
"break  in  service"  means  a  separation 
froia  CSRS-covered  service  lasting  at 
least  4  days,  or  a  transfer  or  separation 
of  less  thai)  4  days  when  the  employee 
becomes  subject  to  automatic  coverage 
under  social  security  (title  II  of  the 
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Social  Security  Act  and  chapter  21  of 
the  Internal  Revenue  Code  of  1954). 

(f)  Covemge  under  a  retirement 
system  for  NAF  employees.  An 
employee  who  has  elected  coverage 
under  a  retirement  system  for  NAF 
employees  in  accordance  with  §  842.106 
is  excluded  from  FERS  coverage  during 
that  and  all  subsequent  periods  of 
service,  including  service  as  a 
reemployed  annuitant. 

[PR  Doc.  94-30614  Filed  12-13-94,  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  PART  72 
RIN  31SO-AE37 
Notmcatfon  of  Events 

AGENCY:  Nuclear  Regulatory 

Commission 

ACTION:  Final  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRCJ  is  amending  its 
regulations  to  revise  licensee  reporting 
requirements  r^arding  the  notification 
of  events  related  to  radiation  safety  at 
Independent  Spent  Fuel  Storage 
Installations  (ISFSIs)  and  a  Monitored 
Retrievable  Storage  Installation  (MRS). 
This  action  vifill  ensure  that  significant 
occurrences  at  these  licensed  facilities 
are  promptly  reported  to  NRC  so  Uiat 
the  Commission  can  evaluate  whether 
the  licensee  has  taken  appropriate 
actions  to  protect  the  public  health  and 
safety  and  whether  prompt  NRC  action 
is  necessary  to  address  generic  safety 
concerns. 

EFFECTIVE  DATE:  January  13, 1995 
FOn  FURTHER  MFORMATION  CONTACT: 
Naiem  S  Tanious,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC.  20555  Telephone  (301)  415-6103 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  16,  1991,  (56  FR  40757). 
the  NRC  amended  its  regulations  in 
Title  10,  Code  of  Federal  Regulations 
(10  CFR).  parts  20.  30.  40.  and  70  to 
better  describe  those  events  that  must  be 
reported  to  the  NRC  because  they  pose 
a  potential  hazard  to  public  health  and 
safety  or  the  environment  and  should  be 
evaluated  by  NRC  to  determine  whether 
further  NRC  action  IS  necessary  These 
new  reporting  requirements  covered  the 
following  areas  Inabihty  to  control 
licensed  matenal,  unplanned 
contammation  events,  failure  of  Safety 


«iuipment,  personal  injury  events,  and 
fires  and  explosions. 

Public  comments  received  when  the 
amendments  were  proposed  suggested 
Uiat  part  72  also  be  amended  to  require 
notification  of  events  at  an  ISFSI  or 
MRS  The  NRC  responded  that  it  would 
consider  the  suggestion  and  initiate 
rulemaking  to  amend  part  72.  if 
appropriate.  In  considering  the 
suggestion,  the  NRC  took  account  of  Uie 
fact  that,  except  for  criticality.  part  72 
itself  contains  no  generally  applicable 
reporting  requirements  for  the  types  of 
r    events  covered  by  the  recent 

amendments  to  parts  30. 40.  and  70, 
Furthermore,  to  date  among  the  seven 
existing  part  72  specific  hcense  ISFSIs, 
the  reporting  requirements  have  been 
imposed  by  license  condition  on  a  case- 
by-case  basis  and  are  not  consistent. 
Therefore,  Uie  NRC  decided  that  it  is 
desirable  to  proceed  with  amending  part 

On  September  14, 1993  (58  FR  48004), 
the  NRC  published  the  notice  of 
proposed  rulemaking  that  would  add 
new  reporting  requirements  to  part  72. 
Tlie  proposed  reporting  requirements  in 
§  72.75  were  similar  to  the  reporting 
requirements  in  the  amendments  to 
parts  30. 40.  and  .70.  but  with  some 
changes  appropriate  to  ISFSIs  and  the 
MRS.  These  chaises  dealt  vtnth  defects 
in  storage  systems,  unplanned  medical  ' 
treatments  involving  radioactive 
contamination,  and  fires  and 
explosions.  The  public  comment  period 
expired  November  29, 1993. 

Public  Comments  on  the  Proposed  Rule 

The  NRC  received  letters  from  seven 
commenters:  one  letter  from  an 
organization  that  represents  the  nuclear 
power  industry-,  one  from  a  private 
citizen,  two  fix)m  States,  and  three  fit)m 
electi-ic  utifities.  All  of  the  commenters 
supported  the  goal  of  establishing 
uniform  reporting  requirements; 
however,  most  commenters  identified 
specific  provisions  that  they  believed 
should  be  revised.  Some  commenters 
supported  the  proposed  requirements 
because  they  are  generally  consistent 
with  existing  part  50  requirements.  The 
following  is  a  summary  of  the  comments 
and  NRC's  responses. 

The  4-hour  threshold  for  immediate 
reporting 

Some  commenters  stated  that  the  4- 
hour  threshold  for  immediate  reports 
was  too  long.  They  were  concerned  that 
events  described  in  the  proposed  rule 
may  require  actions  by  local  authorities 
to  protect  persons  offsite.  Therefore,  the 
commenters  believed  that  immediate 
reports  should  be  made  within  minutes, 
not  hours. 
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The  NRC  agrees  that  emergencies 
should  be  reported  immediately.  Even 
though  already  addressed  in  §  72.32. 
§72.75  has  been  clarified  to  expliddy 
specify  that  all  emergencies,  as 
classified  by  the  licensee's  emergency 
plan  or  by  license  condition,  must  be 
reported  to  the  NRC  Operations  Center 
after  notification  to  State  and  local 
authorities.  Additionally,  this 
notification  must  be  made  within  one 
hour  of  the  emergency  declaration  by 
the  licensee.  The  remaining  reporting 
requirements  in  §  72.75  are  for  events 
which  are  significant,  but  not 
emergencies;  therefore,  reporting  to  the 
NRC  within  one  hour  is  not  necessary. 
The  NRC  believes  that  for  these  non- 
emergency type  events  a  4-hour 
reporting  period  is  appropriate. 

Immediate  notification  of  off-site 
agencies 

In  one  conunenter's  view,  appropriate 
ofi-site  agencies  should  be  notified 
immediately,  i.e.,  within  15  minutes,  of 
any  classifiable  accident,  and  that 
timely  notification  is  essential  to  ensure 
that  emergency  rvisponse  actions,  when 
required,  are  not  unduly  or 
uimecessarily  delayed. 

Section  72.75  has  been  clarified  to 
specify  that  emergency  events  be 
promptly  reported  to  off-site  agencies  as 
specified  in  the  licensee's  emergency 
plan.  The  NRC  agrees  that,  in  the  event 
of  an  emergency,  NRC  and  State  and 
local  agencies  should  be  notified  in  less 
time  than  1  hour.  In  particidar,  if  an 
event  is  significant  enough  to  be  an 
emergency,  then  part  72  emergency 
planning  requirements  would  govern, 
including  notification  of  the  NRC 
Operations  Center  and  off-site  State  and 
Federal  agencies  as  soon  as  practical 
and,  in  any  event,  in  less  than  1  hoiu-. 

In  addition  to  achieving  more 
consistency  in  reporting  events  among 
ISFSI  licensees,  two  objectives  of  this 
rulemaking  remain  the  same  as  those 
already  achieved  by  the  earlier 
notiHcation  of  events  rulemaking  for 
parts  30.  40,  and  70.  that  is,  to  assure 
that  all  significant  events  a^  reported, 
and  that  the  NRC  and  the  industry  have 
knowledge  of  and  feedback  from 
operating  experience  (56  PR  40757, 
August  16, 1991.  general  comment  No. 
3) 

Thirty-day  time  limit  for  Hiitten  reports 

One  commenter  stated  that  the  30-day 
time  limit  for  written  foUowup  reports 
was  too  long.  The  commenter  stated  that 
the  public  has  a  right  to  know  of  events 
as  soon  as  possible  and  that  written 
reports  should  be  submitted  within  one 
week  so  they  can  be  placed  in  the  public 
document  room. 
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The  NRC  notei  \  that  the  telephone 
notifications  mai  le  to  the  Operations 
Center  are  forma  ized  and  distributed  to 
the  public  docui  lent  room  and  the 
NRC's  computerl)ulletin  board  within 
approximately  one  working  day. 
However,  for  a  vtritten  foUowup 
investigation,  the  30-day  time  limit  is 
standard.  For  th<  se  types  of  events,  the 
licensee  may  nei  d  to  take 
measurements,  c  ollect  samples, 
decontaminate  a  id  clean  up,  assemble 
the  facts,  and  wi  ,te  the  report.  Also,  a 
30-day  period  h(  s  been  fbimd  to  be 
adequate  for  simpler  requirements  in 
parts  20, 30,  40,  Bo,  and  70.  Therefore, 
the  30-day  time  umit  is  a  balance  of  the 
public's  need  toknow  as  soon  as 
possible  and  thej  licensee's  need  to  have 
an  adequate  ameimt  of  time  to  complete 
the  previously  described  tasks  in  order 
to  provide  a  met  ningful  report. 

Changing  the  wt  rds  "a  medical  facility" 
to  "an  offsite  n«  dical  facility" 

One  comment  ir  recommended 
changing  the  wo  rds,  '-a  medical  facility" 
to  "an  offsite  mc  dical  facility"  in 
§  72.75(a)(5).  Wi  th  this  change 
§  72.75(a)(5)  wo^ld  read:  "An  event  that 
requires  unplanj  ted  medical  treatment 
at  an  offsite  mec  ical  facility  of  an 
individual  with  radioactive 
contamination  o  a  the  individual's 
clothing  or  body  which  could  cause 
further  contamination."  The  commenter 
suggested  that  tlis  word  change  would 
make  §  72.75(a)E)  consistent  with 
§50.72(b)(2)(v). 

The  NRC  agre  js  with  the  commenter 
and  the  change  las  been  made  in  the 
final  rule.  The  v  ord  "offsite"  was  not 
used  in  the  earlj  er  reporting 
requirements  th  it  were  added  to  parts 
30,  40,  and  70  because  some  of  these 
licensees  are  hospitals.  It  is  clear  that  a 
hospital  would  i  lot  be  a  part  72  specific 
license  ISFSI 

Mechanism  for  Ratification  of  off-site 
authorities 

One  commenter 
is  a  mechanism 
off-site  authorities 
timely  manner 

Yes.  If  the  ev^t 
licensee 
mechanism.  If 


asked  whether  there 
n  place  to  ensure  that 
will  be  notified  in  a 


emergency, 
mechanism  to 
notiHcation. 


One  commen  er 
CFR  72  216  is  t< 
compliance  wit  i 
requirements  of  § 
logical  to  also  rfvise 


UMI 


is  an  emergency,  the 
emergejicy  plans  are  such  a 
event  is  not  an 
thislrule  provides  a 
timely 


e  isiu-e  1 


Revising  §  72  2^  to  include  §  72  74 
events 


suggested  that  if  10 
be  revised  to  require 
the  new  reporting 

72.75,  it  would  be 
it  to  include  10 


CFR  72.74  concerning  criticality 
reporting  requirements. 

The  NRC  agrees  with  the  comment 
and  the  final  rule  has  been  revised  such 
that  §  72.216  now  requires  reporting  of 
those  event?  described  in  §  72.74. 

Reporting  events  tinder  §  50.72  instead 
of  §72.75 

One  commenter  suggested  that 
general  licensees  located  at  a  reactor  site 
with  a  part  50  operating  license  should  . 
be  required  to  report  events  in 
accordance  with  §  50.72.  instead  of  the 
new  §  72.75.  According  to  the 
commenter,  this  change  would  promote 
uniformity  in  reporting  requirements 
without  creating  an  additional  burden 
on  general  licensees. 

'Tpe  NRC  disagrees.  Such  general 
licensees  under  part  72  are  already 
required  to  comply  with  §  50.72,  which 
covers  predominantly  reactor  related 
events  and  conditions  but  not  spent  fiiel 
and  high-level  waste  (HLW).  Thus,  it  is 
necessary  for  general  licensees  to 
comply  with  §  72.75,  which  only  covers 
events  and  conditions  related  to  spent 
hielandHLW. 

Uniformity  of  requirements  of  10  CFR 
72.75  and  10  CFR  50.72 

One  commenter  expressed  the 
concern  that  the  requirements  of  §  72.75 
and  §  50.72  are  not  uniform.  The 
commenter  pointed  out  that  the 
proposed  rule  in  §§  72.75(a)(1)  and 
(a)(4)  requires  reporting  within  4  hours, 
whereas  similar  requirements  in 
§§  50.72(b)(l)(i)(B).  and  (b)(l)(vi)  require 
reporting  of  the  same  events  within  1 
hour 

Reporting  of  similar  events  or 
conditions  are  covered  in  both  §  50.72 
and  §  72.75.  but  the  potential 
consequences  are  not  the  same.  For 
example,  events  and  conditions  covered 
by  §  50.72  (b)(1)  relate  to  nuclear  power 
plants  whereas  events  and  conditions 
covered  by  §  72  75  relate  to  spent  fuel  or 
HLW  The  consequences  of  certain 
events  at  nuclear  power  reactors  have 
the  potential  to  be  somewhat  more 
significant  than  the  consequences  of 
similar  events  involving  spent  fuel  or 
HLW  at  ISFSIs.  Therefore,  the  reporting 
time  has  been  Unked  to  the  potential 
consequences  of  the  event  and 
uniformity  is  not  necessary  It  should  be 
noted,  however,  that  the  immediate 
notification  requirements  for  emergency 
event  reporting  have  not  been  changed 
This  has  been  clarified  in  §  72.75. 

Reporting  safety  equipment  failures 

Some  commenters  requested  that  the 
proposed  reporting  requirement  in 
§  72.75(b)(2)  for  safety  equipment 
failures  be  revised  to  be  consistent  with 


the  language  in  §  50.72(b)(2)(iii).  The 
commenters  stated  that  the  proposed 
reporting  requirement  seemed 
significantly  more  restrictive  than 
§50.72. 

The  NRC  disagrees.  The  requirements 
in  §  50.72(b)(2)(iii)  apply  to  events  or 
conditions  of  the  nuclear  power  plant' 
and  require  reporting  within  four  hours 
whereas  §72.75  (b)(2)  applies  to  events 
or  conditions  of  the  spent  fuel  or  HLW 
and  requires  reporting  within  24  hours. 

Having  considered  all  comments 
received  and  other  input,  the  NRC  has 
determined  that  the  follovdng  final  rule 
should  be  promulgated. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  the  categorical  exclusion  of  10  CFR 
5i:22(c)(3)(iii).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  regulation. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0132. 

The  pubhc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  8  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of.infonnation.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6  F33),  U  S. 
Nuclear  Regulatory  Commission, 
Washington.  DC.  20555,  and  to  the  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202  (3150- 
0132),  Office  of  Management  and 
Budget,  Washington,  DC  20503 

Regulatory  Analsrsis 

The  Commission  has  prepared  a 
regulatory  analysis  for  this  final  rule 
The  analysis  examines  the  costis  and 
benefits  of  the  alternatives  considered 
by  the  Commission.  The  Commission 
requested  public  comments  on  the  draft 
regulatory  analysis,  but  no  comments 
were  received.  No  changes  to  the  draft 
regulatory  analysis  were  therefore 
considered  to  be  necessary  As  a  result, 
the  draft  regulatory  analysis  is  adopted 
as  the  final  regulatory  analysis  without 


change.  The  regulatory  analysis  is 
available  for  inspection  in  the  NRC 
Public  Document  Room,  2120  L  Street 
NW  (Lower  Level),  Washington,  DC. 

Regulatory  Flexibility  Certification 

The  NRC  has  prepared  an  analysis  of 
the  impact  of  this  final  rule  on  small 
entities.  The  analysis  indicates  that  the 
final  rule  is  expected  to  have  no 
significant  economic  impact  on  part  72 
licensees,  because  the  estimated  cost  to 
industry  of  reporting  postulated  events 
would  be  in  the  range  of  SO  -  2112 
annually.  Moreover,  none  of  the  current 
part  72  licensees  are  considered  small 
entities.  In  any  case,  no  report  would  be 
required  of  licensees  unless  there  is  an 
incident  involving  spent  fuel  or  HLW 
that  meets  the  criteria  specified  in  these 
amendments.  Hence,  the  impact  on  part 
72  licensees  should  be  minimal.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room,  2120 
L  Street  NW  (Lower  Level).  Washincton 
DC.  ^ 

•    ■ 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  10  CFR  50.109,  does  not 
apply  to  this  final  rule  because  the.se 
amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  §  50.109(a)(1).  Also,  the 
NRC  has  determined  that  backfitting 
requirements  in  §  72.62  do  not  apply  to 
this  proposed  rule  because  the  proposed 
event  reporting  requirements  are  not 
procediu^s  required  to  operate  an  ISFSI 
or  MRS.  Therefore,  a  backfit  analvsis  is 
not  required. 

Criminal  penalties 

For  purposes  of  Section  223  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
relating  to  willful  violations  of 
requirements  notice  is  hereby  given  that 
these  amendments  are  being  adopted 
and  promulgated  pursuant  to  Sections 
161b,  161i,  or  161o  of  the  Act 

List  of  Subjects 

W  CFR  Part  72 

Manpower  training  programs,  Nuclear 
materials.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel.  '  *^ 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  the  Nuclear  Waste  Policy 
Act  of  1982,  as  amended,  and  5  U.S.C. 
553,  the  Commission  is  proposing  to 
adopt  the  following  amendments  to  10 
CFR  part  72 


PART72— UQENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  part  72  is 
revised  to  read  as  follows: 

Authority  Sees.  51,  53,  57,  62,  63.  65  69 
81, 161,  182, 183, 184, 186, 187, 189.  68  Stat. 
929,  930.  932.  933,  934.  935,  948,  953,  954. 
955,  as  amended,  sec.  234,  83  Stat.  444.  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092 
2093.  2095,  2099,  2111.  2201,  2232,  2233 
2234,  2236,  2237.  2238,  2282):  sec.  274.  Piib 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021):  sec.  201,  as  amended,  202.  206. 
88  Stat.  1242,  as  amended.  1244,  1246  f42 
U.S.C.  5841.  5842.  5846);  Pub.  L.  95-601,  sec. 
10.  92  Stat.  2951  (42  U  S.C.  5851);  sec.  102, 
Pub  L.  91-190.  83  Stat.  853  (42  U.S.C.  4332) 
Sees.  131.  132,  133.  135.  137,  141,  Pub.  L. 
97-425.  96  Stat.  2229,  2230.  2232,  2241.  sec 
148.  Pub.  L.  100-203.  101  Stat.  1330-235  (42 
U.S.C.  10151.  10152.  10153,  10155.  10157 
10161,  10168). 

Section  72  44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L  100-203  101 
Stat.  1330-232. 1330-236  (42  U  S.C. 
10162(b),  10168(c),  (d))  Section  72  46al.so 
issued  under  sec.  189,  68  Stat.  955  (42  U  S  C. 
2239):  sec.  134,  Pub.  L  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec  145(g),  Pub.  L.  100-203 
101  Stat  1330-235  (42  U.S.C.  10165(g). 
Subpart  J  also  issued  under  sees.  2(2),  2(15) 
2(19),  117(a).  141(h),  Pub  L  97-425,  96  Stat 
2202,  2203,  2204,  2222,  2224  (42  U  S  C. 
10101,  10137(a).  10161(h))  Subparts  K  and  L 
are  also  issued  under  see  133,  98  Stat  2230 
(42  U  S.C.  10153)  and  sec  218(a).  96  Stat 
2252  (42  U  S.C.  10198) 

2  A  new  §  72  75  under  Subpart  D— 
"Records,  Reports,  Inspections,  and 
Enforcement"— is  added  to  read  as 
follows. 

§  72.75    Reporting  requirements  for 
specific  «vents  and  conditions. 

(a)  Emergency  notifications— Each 
licensee  shall  notify  the  NRC  Operations 
Center  upon  the  declaration  of  an 
emergency  as  specified  in  the  licensee's 
approved  emergency  plan  addressed  in 

§  72  32  of  this  part  the  licensee  shall 
notify  the  NRC  immediately  after 
notification  of  the  appropriate  State  or 
local  agencies,  hut  not  later  than  one 
hour  after  the  time  the  licensee  declares 
an  emergency 

(b)  Non-eniergency  notifications 
Foiu-hour  reports.  Each  licensee  shall 
notify  the  NRC  as  soon  as  possible  but 
not  later  than  4  hours  after  the  discovery 
of  any  of  the  following  events  or 
conditions  involving  spent  fuel  or  HLW 

(1)  An  event  that  prevents  immediate 
actions  necessarv'  to  avoid  exposures  to 
radiation  or  radioactive  materials  that 
could  exceed  regulatory  limits,  or 
releases  of  radioactive  materials  that 
could  exceed  regulatory  limits  (e  g 
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events  such  as  firas.  eiq»k>sions,  and 
toxic  gas  leleMas). 

(2i  A  defect  ia  any  spent  hiel  ston^ 
stnictun.  system,  or  component  which 
is  important  to  safety. 

(3)  A  significant  reduction  in  the 
afliBCtiTeaees  of  any  spent  fuel  storage 
confinement  system  during  use. 

(4)  An  action  taken  in  an  emergency 
that  depart^  from  a  condition  or  a 
technioal  specification  contained  in  a 
license  or  certificate  of  compliance 
issued  under  this  part  when  the  action 
is  immediately  needed  to  protect  the 
public  health  and  safety  and  no  action 
consistent  with  license  or  certificate  of 
comptiance  conditions  or  technical 
specifications  that  can  provide  adequate 
or  equivalent  protection  is  immediately 
apparent 

(5)  An  event  that  requires  unplanned 
medical  treatment  at  an  ofEute  medical 
bcihty  of  an  individual  with  radioactive 
contamination  on  (he  individual's 
clothing  or  body  which  could  cause 
further  radioactive  contamination. 

(6)  An  unplanned  fire  or  explosion 
damaging  any  spent  fiiel  or  HLW.  or  any 
device,  container,  or  equipment 
containing  spent  fuel  or  HLW  when  the 
damage  afiiects  the  integrity  of  the 
material  or  its  container 

(c)  Non-eraeigency  notifications: 
Twenty46ur  hour  reports.  Each  licensee 
shall  notify  the  NRC  within  24  hours 
after  the  discovery  of  any  of  the 
following  events  involving  spent  fuel  or 
HLW: 

(1)  Any  unplarmed  contamination 
event  that  requires  access  to  the 
contaminated  area  by  workers  or  the 
public  to  be  restricted  for  more  than  24 
hours  by  imposing  additional 
radiological  controls  or  by  prohibiting 
entry  into  the  araa. 

(2)  An  event  in  urfaich  safety 
equipment  is  disabled  or  fails  to 
fuiictiou  as  designed  when. 

(i)  The  equipment  is  required  by 
regulation,  license  condition,  or 
certificate  of  compliance  to  be  available 
and  operable  to  prevent  releases  that 
could  exceed  regulatory  limits,  to 
prevent  e}q>osures  to  radiation  or 
radioactive  materials  that  could  exceed 
regulatory  limits,  or  to  mitigate  the 
consequences  of  an  accident;  and 

(ii)  No  redundant  equipment  was 
available  and  operable  to  perform  the 
required  safety  function 

fd)  Preparation  and  submission  of 
reports.  Reports  made  by  licensees  in 
response  to  the  requirements  of  this 
section  must  be  made  as  follows: 

(1)  Licensees  shall  make  reports 
required  by  paragraphs  (a),  (b).  or  (c)  of 
this  section  by  telephone  to  the  NRC 


Operations  Center.^  To  the  extent  that 
the  infivmatioii  is  availaUe  at  the  time 
of  notification.  |he  inloimation  provided 
in  these  reports  must  include: 

(i)  The  callerjs  name  and  call  back 
telephone  number; 

(ii)  A  description  of  the  event, 
including  date  tnd  time; 

(iii)  Tlie  exact  location  of  the  event; 

(iv)  The  quan  titles,  and  chemical  and 
physical  forms  sf  the  spent  fuel  or  HLW 
involved;  and 

(v)  Any  perse  nnel  radiation  exposure 
data. 

(2)  Written  re  port.  Each  Ucensee  who 
makes  an  initiaf  report  required  by 
paragr^h  (a)  oj  (b)  of  this  section  ^all 
submit  a  writtei  i  foUowup  report  within 
30  days  of  the  i  litial  report.  Written 
reports  prepareo  pursuant  to  other 
regulations  may  be  submitted  to  fulfill 
this  requiremei  t  if  the  reports  contain . 
all  of  the  neoesi  lary  informatioa  and  the 
appropriate  dia  ribution  is  made.  These 
written  reports  must  be  sent  to  the  U.S. 
Nuclear  Regula  ory  Commission, 
Document  Conrol  Desk.  Washington, 
DC  20555.  witUa  copy  to  the 
appropriate  NRC  Regional  Office  listed 
in  Appendix  Dpf  10  CFR  Part  20.  These 
reports  must  include  the  following: 

(i)  A  description  of  the  event, 
including  the  probable  cause  and  the 
manufacturer  a|id  model  number  (if 
applicable)  of  a  ay  equipment  that  feiled 
or  malfunction  d: 

(ii)  The  exact  location  of  the  event: 

(iii)  The  quai  titles,  and  chemical  and 
physical  forms  >f  the  spent  fuel  or  HLW 
involved; 

(iv)  Date  and  time  of  the  event. 

(v)  Correctiv«  actions  taken  or 
planned  and  th  i  results  of  any 
evaluations  or  t  ssessments;  and 

(vi)  The  exte*t  of  exposiuB  of 
individuals  to  i  adiation  or  to  radioactive 
materials  withe  ut  identification  of 
individuals  by  lame. 
-  3.  Section  72  216  under  Subpart  K— 
■•Reports" — is  i  mended  by  adding  new 
paragraph  (c)  tc  read  as  follows: 

§72.216    Repons. 


igener  d 


19!  4 


convoetcuil  teleph 


'The 

Operations  Center 


UMI 


(clThej 
initial  and  written 
with  §§  72.74 
events  or  cond^ons  i 
§§  72.75(a)(2) 
initial  reports 
paragraph  (a)  o 

Dated  at  itockv  lie.  Maryland,  this  30th  day 
of  Noveraber, 


aid 
«ill 


licensee  shall  make 
reports  in  accordance 
72.75.  except  fbr  the 

specified  by 
(3)  for  which  the 
be  made  under 
this  section. 


lone  nunibRT  it>r  the  NRC 
(301)816-5100. 


For  the  Nadear  Reguiatary  Commissim. 
JaamlCTayfar. 
Executive  Director  for  OpemtioRs. 
|FR  Dqc.  94-90694  Filed  12-13-94;  8:45  am) 
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INTERN  ATIONAL  TRADE 
COMMISSION 

19  CFR  Part  210 

Final  Rulee  lor  Investigations  and 
Related  Proceedings  Concerning 
Unfair  Pradioes  In  Import  Trade; 
Correction 

AQENCT:  United  States  International 

Trade  Commission. 

ACnON:  Correction  to  final  rules. 

StAHIARy:  This  document  contains 
corrections  to  the  final  rules  which  were 
published  Monday.  August  1. 1994  (59 
PR  39020).  The  rules  relate  to  practice 
and  procedure  under  section  337  of  the 
Tariff  Act  of  1930. 
EFFECTIVE  IMTE:  December  14, 1994. 
FOR  PURTHEn  MFOmMllON  CONTACT:  Paul 
A.  Newfaouse.  Esq..  Office  of 
Administrative  Law  Judges,  US. 
International  Trade  Commission, 
telephone  202-205-2699.  Hearing-^ 
impaired  individuals  can  obtain 
information  on  the  final  rules  by 
contacting  the  Commission's  TDD 
terminal  at  202-205-1810. 

SUPPL£MEIITAIiy  MFORMATION: 

Background 

i  The  final  rules  Aat  are  the  subject  of 
these  corrections  became  effective 
August  31, 1994,  and  are  applicable  to 
all  investigations  and  related 
proceedings  under  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337)  tfiat 
are  instituted  after  that  date. 

Need  fior  Canection 

'  As  published,  the  final  rules  contain 
errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
cUuification. 

Correctioa  of  Publication 

Accordingly,  the  publication  on 
August  1, 1994  of  the  final  rules,  which 
were  the  subject  of  FR  Doc.  94-17643, 
is  corrected  as  follows: 

1  On  page  39042,  in  the  first  column, 
in  §  210.4(d)(3).  the  reference  to 
"§  2ia25  (d)  and  (f)"  is  corrected  to 
rBad"S210.25(dHf)  • 

2.  On  page  39044.  in  the  third 
column,  in  §  2iai2(a)(9)(i),  the  wortl 
"complainant"  is  corrected  to  read 
"complaint" 

3.  On  p^e  39063.  in  the  third 
column,  in  Appendix  A  to  §  210  68.  in 


Item  8.  the  term  "real  state"  is  corrected 
to  read  "real  estate",  and  in  instruction 
2,  the  quotation  mark  preceding  the 
word  "National"  is  removed. 

Issued:  December  8, 1994. 

By  Order  of  the  Commission. 
Donne  R.  Koehnke. 
Secretary. 

IFR  Doc.  94-30725  Filed  12-13-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  807 
[Dod^  No.  91N-038q 

Medical  Devices;  Substantial 
Equhralence;  510(K)  Summaries  and 
510<K)  Statements;  Class  HI 

Summaries:  Confidentiali^  of 
Infonmation 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  this 
final  rule  to  implement  the  provisions  of 
the  Safe  Medical  Devices  Act  of  1990 
(the  SMDA)  that  require  all  persons  who 
submit  a  premarket  notification  (510(k)) 
to  provide  to  FDA,  as  part  of  the 
submission,  an  adequate  summary   . 
(510(k}  summary)  of  any  information 
respecUng  safety  and  effectiveness  or  a 
statement  (510(k)  statement)  that  such 
information  will  be  made  available 
upon  request  by  any  person.  This  rule 
also  implements  the  requirement  of  the 
SMDA  that  510(k)  submitters  claiming 
substantial  equivalence  to  a  class  III 
preamendments  device  for  which  FDA 
has  not  yet  called  for  premarket 
approval  submit  a  class  III  summary  and 
certify  that  they  have  conducted  a 
search  of  safety  and  effectiveness  data. 
In  addition,  this  rule  amends  the  device 
'regulations  governing  the 
confidentiahty  of  certain  premarket 
notification  submissions  to  conform  to 
the  SMDA.  This  rule  also  provides  that 
persons  who  submit  a  premarket 
notification  must  certify  that,  to  the  best 
of  their  knowledge,  all  information  is 
truthful  and  accurate  and  that  no 
material  fact  has  been  omitted. 
EFFECTIVE  DATE:  Maich  14, 1995. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Heather  S.  Rosecrans.  Center  for  Devices 
and  Radiological  Health  {HFZ-404). 
Food  and  Drug  Administration..  9200 
Corporate  Blvd..  Rockville.  MD  20850. 
301-594-1190. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

fa  the  Federal  Register  of  April  28. 
1992  (57  FR  18062).  FDA  issued  an 
Interim  rule  implementing  the 
provisions  of  the  SMDA  that  require 
persons  who  submit  premarket 
notifications  under  section  510(k)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360(k))  to  include  an 
.    adequate  summary  of  any  information 
on  safety  and  effectiveness  (510(k) 
summary)  or  a  statement  (510(k) 
statement)  that  such  information  will  be 
made  available  upon  request  by  any 
person.  The  interim  rule  also 
implemented  the  requirement  that 
510(k)  subinitters  claiming  substantial 
equivalence  to  a  class  III 
preamendments  device  for  which  FDA 
has  not  yet  called  for  premarket 
approval  certify  (class  ID  certification) 
that  they  have  conducted  a  search  of 
safety  and  effectiveness  data  concerning 
the  device  and  submit  a  siunmary  of, 
and  a  citation  to,  all  adverse  safety  and 
effectiveness  information  respecUng  the 
device  (class  III  summary),  fa  addition, 

the  mterim  rule  amended  the  device 
regulations  governing  the 
confidentiality  of  certain  premarket 
notification  submissions  to  conform  to 
the  SMDA.  The  interim  rule  also 
provided  that  persons  who  submit  a 
premarket  notification  must  certify  that 
the  data  and  information  are  truthful 
and  accurate  and  that  no  material  fact 
has  beenomitted.  FDA  stated  that  the 
interim  rule  would  become  effective  on 
May  28, 1992. 

faterested  persons  were  given  until 
June  29, 1992,  to  conunent  on  the 
interim  rule,  fa  the  Federal  Register  of 
June  1.  1992  (57  FR  23059),  this 
comment  period  was  extended  until 
August  27, 1992,  in  response  to  a 
petition  filed  by  a  trade  association.  The 
effective  date  was  stayed  by  FDA  until 
the  comments  were  reviewed  and  a  new 
rule  was  published  and  made  effective. 

II.  Comments 

The  agency  received  19  comments 
from  trade  associations,  manufacturers, 
a  suppher,  and  a  medical  device 
consultant.  A  summary  of  the  comments 
and  the  agency's  response  to  them  is 
provided  below 

1.  One  comment  fit>m  a  manufecturer 
questioned  why  §  807  87(i)(2)  (21  CFR 
807.87(i)(2))  of  the  mterim  rule  stated 
that  information  that  already  has  been 
submitted  to  FDA  under  section  519  of 
the  act  (21  U  S.C.  360i)  is  not  the  type 
of  mformation  that  would  be  included 
m  a  class  III  summary  Section  519(a)  of 
the  act  (21  U  S.C.  360i(a))  authorizes 
FDA  to  issue  regulations  requiring  the 


manufacturers  of  devices  to  maintain 
and  provide  records  to  ensure  that 
devices  are  not  adulterated,  misbranded 
unsafe,  or  ineffective. 

The  SMDA  (513(f)(3))  of  the  act  (21 
U.S.C  360c(0(3))  specifically  excludes 
all  adverse  safety  and  effectiveness  data 
that  have  been  submitted  to  FDA  under 
section  519  of  the  act  bom  class  III 
summaries  (summaries  submitted  by 
manufacturers  claiming  substantial" 
equivalence  to  a  class  III 
preamendments  device  for  which  FDA 
has  not  yet  called  for  a  PMA).  Although 
the  statute  does  not  require 
manufacturers  to  submit  such  data  more 
than  once,  the  agency  understands  that 
a  class  III  summary  may  include 
mformation  that  has  previously  been 
submitted  under  section  519  of  the  act. 
2.  Many  comments  argued  that  the  " 
certification  requirement  in  §807.87(j) 
of  the  interim  rule  should  be  deleted 
because  FDA  can  utilize  existing 
programs  and  statutes  to  ensiue  that 
erroneous  information  is  not  submitted 
to  the  agency  One  comment  further 
argued  that  FDA  cannot  require  the 
regulated  community  to  certify  the 
completeness  of  any  510(k)  submission 
t>ecause  that  completeness  is  subject  to 
a  variety  of  interpretations. 

As  noted  in  the  preamble  to  the 
interim  rule,  this  certification 
requirement  was  added  in  response  to  a 
July  1990  report  by  the  Office  of  the 
Inspector  General  (OIG)  on  internal 
controls  covering  the  510(k)  review 
process,  fa  that  report,  the  OIG  stated 
that,  "because  the  generic  drug  approval 
scandal  has  raised  concern  about 
industry's  behavior  under  the  so-called 
honor  system,"  we  believe  that  the 
510(k)  process  needs  a  program  to  help 
ensure  that  what  industry  reports  on 
paper  is  in  fact  accurate. "  The  OIG 
recommended  requiring  mdustry  to 
certify  the  accuracy  of  data  submitted  in 
5lO(k)  submission  documents  in  order 
to  enhance  the  integrity  of  the  510(k) 
premarket  notification  process.  (See 
page  22  of  OIG  report).  The  agency 
believes  that  such  a  requirement 
provides  additional  assurance  that  the 
data  submitted  are  complete  and 
accurate.  However,  in  response  to  the 
comment  that  concerned  the  inability  of 
any  individual  to  know  if  mformation  is 
complete.  FDA  has  modified  the 
language  in  §  807.87(j)  to  include  the 
phrase  "to  the  best  of  his  or  her 
knowledge."  This  certification  should 
be  made  by  an  industry  representative, 
preferably  the  official  correspondent  of 
the  firm. 

3  Several  comments  complained  that 
FDA  improperly  expanded  the  scope  of 
the  information  required  by  the  SMD.A 
for  summaries  "of  any  mformation 


respecting  safisty  and  efiectiveoess"  by 
requiring  such  summaiies  to  contain 
"data  and  infonnatioa  supporting  a 
finding  of  substantial  equivalence, 
including  all  adverse  saJety  and 
effectiveness  infonnatioa.  **  A  few 
oomments  noted  that  FDA's  decision  to 
tieat  all  infotmation  submitted  in 
support  of  a  substantial  equivalence 
determination  as  "safety  and 
effectiveness"  iiiformatioa  seems 
contrary  to  the  notion  that  "substantial 
equivafenoe"  detenninations  are,  on 
ttwir  feoe,  determinations  of 
'equivalence,"  and  not  of  safety  and 
efbctivenesK.  One  comment  citod  an 
FDA  piiWiraition  on  S10(k) 
requirements,  which  stated.  "The 
purpose  of  data,  such  as  clinical  data, 
for  a  premarket  notification  submission 
is  to  deraonstiate  that  the  device  is 
equlvalrat  in  petformance  to  the 
preamendraents  device.  FDA  does  not 
intend  that  the  data  determine  the 
device's  saisty  and  effectiveness."  See 
"Premaifat  Notification:  S10(k) 
Regulatory  Raquiraments  for  ikfedical 
Devioes."  HHS  Publication  FDA  90- 
4158.  August  1990.  p.  2.  Another 
comment  stated  th^  information 
oonoeming  device  design,  intended  use, 
or  technological  characteristics  is  useful 
informatiaa  which  may  support  a 
determination  of  substantial 
equivalence,  but  may  not  support  a 
determinatian  of  safety  and 
effectiveoess. 

FDA  beheves  that  Congress  clearly 
intended  the  concept  of  "substantial 
equivalence"  to  include  some  inquiry 
into  the  safety  and  efieotiveness  of  a 
new  device,  and  that  such  inquiries  into 
safety  and  effectiveness  are  often 
inseparable  from  other  bases  of 
determining  substantial  equivalence. 
The  Report  bv  the  Committee  on 
Inteistole  and  Foreign  Commerce  on  the 
Medical  Osvioe  Amendments  of  1976 
(House  Report)  indicates  that 
"substantial  equivalence"  is  to  be 
assessed  not  only  in  relation  to  physical 
characteristics  and  intended  use.  but 
sometimes  also  in  terms  of  safety  and 
eOsctiveneas.  Ilie  committee  believed 
that  the  term  "substantially  equivalent" 
"should  be  construed  narrowly  where 
necessary  to  assure  the  safety  and 
effectiveness  of  a  device  but  not  so 
narrowly  where  differences  between  a 
new  device  and  a  marketed  device  do 
not  relate  to  safety  and  effectiveness." 
(R  RepL  Na  94-^3.  p.  36.) 

The  1S76  amendments,  therefore, 
provided  FDA  with  statutory  authority 
to  consider  the  safety  and  effectiveness 
of  a  device  when  deteimining  whether 
such  a  device  is  substantially  equivalent 
to  a  predicate  device.  The  l^slative 
history  of  the  1990  amendments  states 
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Congress'  exprei  s  intent  to  codify  FDA's 
interpretation  of  the  term  "substantial 
equivalence."  in  :luding  the  agency's 
determination  tit  at  substantial 
equivalence  reqi  ires  a  finding  of 
comparable  safety  and  effectiveness  (S. 
Rept.  513, 101st  Cong.,  2d  sess.  41 
(1990)).  Accordihgly,  §807.3  (21  CFR 
807.3),  which  ddfines  a  510(k)  Summary 
to  be  "a  sunmiary  *  *  "of  the  safety 
and  effectivenes  >  information  contained 
in  a  premariiLet  n  stification  submission 
upon  which  a  dc  termination  of 
substantial  equii  alence  can  be  based" 
merely  codifies  me  agency's  long- 
nation,  approved  by 
jfety  and  effectiveness 
|1  part  of  a  substantial 
lination.  The  agency 
has  concluded,  t)ierefore,  that  the 
requirement  thatl  siimmaries  of  safety 
and  effectiveness  data  include 
information  sup|)orting  a  finding  of 
substantial  equitalence  is  consistent 
with  legislative  ^tent  and  agency 
practice.  j 

4.  One  commflnt  stated  that  FDA 
should  revise  thf  language  on  page 
18062  of  the  interim  rule  which  reads, 
**FDA's  decision!  regarding  the  e.-dstence 
of  substantial  equivalence  will  be  based 
on  all  the  Infonnation  contained  in  the 
5lO(k),  not  only  me  information 
contained  in  diejsummary,"  to  read  as 
follows:  TDA's  (decision  regarding  the 
existence  of  substantial  equivalenoe  will 
be  based  on  all  Ipe  infonnation 
contained  in  a  SlOCk)."  This  comment 
believed  that  th«  510(k)  summary  is 
intended  to  be  a  feynopsis  of  safety  and 
effectiveness  inmrmation  for  requestf»s. 
and  is  not  intended  for  the  use  of  FDA 
reviewers  when  arriving  at 
determinatioRs  Of  substantial 
equivalence.  Therefore,  this  comment 
suggested  that  the  phrase  "510{k)  safety 
and  effectivenes^  summary"  be  inserted 
in  lieu  of  the  terta  "5l0(k)  summary" 
throughout  the  rule. 

FDA  agrees  inipart  with  this 
comment  As  staJBd  in  the  interim  rule, 
FDA's  decision  legarding  the  exigence 
of  substantial  equivalence  will  be  based 
ition  contaifwd  in  the 
le  information 
'!summary.  However, 
the  agency  does  |iot  agree  that  a  change 
in  terminology  v^ould  significantly  ' 
increase  the  clarity  of  the  rule  and  does 
not  believe  that  I  he  term  "5 10(k) 
summary"  needi  to  be  replaced  with 
"510(k)  safety  ai  d  effectiveness 
summary"  tlwou  ^out  the  nile. 

5.  One  comoM  it  stated  that  the 
portion  of  the  51  Odk)  summary  required 
in  §807.92(aH5)  (21  CFR  807.92(aM5)), 
"statement  of  in  ended  use,"  ^lould 
include  definitii  ns  of  the  differences 
between  the  sub  nitter's  new  device  and 


on  all  the  infor 
510(k).notonly| 
contained  in  the 
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the  legally  marketed  device,  if  the 
indication  statements  are  not  the  same. 
This  comment  further  stated  that  the 
brief  discussion  of  nonclinical  tests 
required  as  part  of  the  SlO(k)  summarv 
under  §  807.92(b)(1)  should  include 
references.  The  comment  further  stated 
that  the  requirement  should  state  clearly 
that  conclusions  drawn  from  test  results 
should  compare  the  device  with  legally 
marketed  devices  (§  807.92(a)(3)). 

The  agency  agrees  in  part  with  this 
comment.  FDA  believes  that  the  interim 
rule  Inquired  sufficient  detail  about  the 
intended  use  of  the  device  and  its 
predicate.  However,  the  agency  has 
revised  §  807.92(a)(5)  on  intended  use  to 
clarify  that  substantial  equivalence 
claims  can  only  be  made  to  predicates 
that  are  legally  marketed.  With  respect 
to  the  comment  that  conclusions  from 
test  results  should  compare  the  device 
with  legally  marketed  devices.' 
§  807.92(b)(3)  does  require  "conclusions 
drawn  from  the  nonclinical  and  clinical 
tests  that  demonstrate  that  the  device  is 
as  safe,  as  effective,  and  performs  as 
well  as  or  better  than  the  legally 
marketed  device  *  •  *."  Therefore,  no 
revision  of  this  provision  is  warranted. 

6.  One  comment  recommended  thitf 
5 10(kj  summaries  need  include  only 
information  required  by  §  807.92(b)(3). 
which  concerns  conclusions  drawn 
from  nonclinical  and  clinical  tests  thrt 
demonstrate  comparable  safety, 
effectiveness,  and  performaii6e  of  a  new 
device  to  a  k^ly  marketed  device,  as 
intended  by  Congiess.  Another 
comment  also  recemmended  reducing 
the  amount  of  information  required  in  a 
510(k)  summaiy.  noting  that 
information  of  a  descriptive  nature  is 
sufficient  in  most  cases  to  allow  a 
determination  of  substantial 
equivalence.  This  comment  argued  that 
requiring  510(k)  summaries  to  include 
clinical  and  preclinical  data  in  cases 
where  such  data  are  not  necessary, 
would  require  needless  and  cosUy  data 
preparation  and  FDA  review. 

loe  qgency  has  always  required 
5l0(k)  submissions  to  include 
descriptive  data  that  are  nece.ssary  to 
understand  the  indication,  physical 
composition,  method  of  operation, 
specifications,  or  performance  claims  of 
the  device.  Also,  the  agency  has  always 
required  any  descriptive  data  about  the 
legally  marketed  device  that  are 
necessary  to  understand  the 
characteristics  of  the  device  to  which 
the  new  device  is  being  compared.  A 
legally  marketed  device  to  which  a  new 
device  may  be  compared  is  a  predicate 
device  (device  legally  marketed  prior  to 
May  28, 1976,  or'a  device  which  has 
been  classified  from  class  III  to  class  11 
or  class  I),  or  a  device  which  has  been 


found  to  be  substantially  equivalent 
through  the  S10(k)  premarket 
notification  process.  In  order  to  clarify 
the  defiiution  of  a  legally  marketed 
device  to  which  a  new  device  may  be 
-  compared  for  a  determination  regarding 
substantial  equivalence,  the  agency  is 
amending  S  807.92(a)(3)  to  include  this 
defi^on  of  a  legally  mariteted  device. 

The  new  requirement  for  510{k) 
sunmiaries  does  not  change  or  add  to 
the  type  of  information  that  must  be 
included  in  a  510(k)  submission. 
However,  FDA  has  modified  tiie 
language  of  §  807.92(a)(4)  to  clarify  that 
descriptive  informaticm  required  for  a 
510(k)[  summary  is  expected  to  be  a 
condensed  and  summarized  version  of 
information  in  a  510(k)  submission, 
similar  to  labeling  or  promotional 
descriptions. 

To  date,  the  agency  has  required  or 
used  clirucal  investigation  data  in  less 
than  10  percent  of  its  premarket 
notification  submissions.  The  agency 
generally  requires  clirucal  data  when 
the  description  of  a  new  device 
indicates  an  important  difference  in 
comparison  to  marketed  devices  within 
its  type.  i.e.,  new  material  or  method  of 
operation  of  the  new  device.  TTie  agency 
may  also  require  i>erformance  data 
when  descriptive  characteristics  of  the 
new  device  are  not  sufficientiy  precise 
to  ensure  that  the  new  device,  when 
maaufectured  according  to  its 
descripticm,  will  be  comparable  to  the 
leeidly  marketed  device. 

The  legislative  history  of  the  SMDA 
explidUy  supports  FDA's  practice  of 
requesting  additional  data  in  this  regard 
in  order  to  determine  substantial 
equivalence. 

The  determination  of  comparable  safety 
and  effectiveness  U  at  times  easy,  where  the 
newer  device  and  its  predicate  use  the  same 
technologies.  More  difficult  judpnents  occur 
wben  the  technologies  of  the  devices  differ. 
In  thif  latter  situation,  FDA  will  not  make  a 
substantial  equivalence  determination 
without  daU.  including  ciinicai  data,  that 
demonstrates  comparable  safety  and 
effectiveness  (S.  RepL  513. 101st  Cong..  2d 
sess.  28  (1990)). 

7.  One  comment  suggested  that  the 
agency  release  the  entire  S10(k). 
excluding  trade  secret  and  specific 
patient  information,  in  lieu  of  requiring 
safety  and  effectiveness  summaries.  In 
the  alternative,  this  comment  suggested 
making  the  information  required  by 
§  807.92(b)  part  of  the  510(k)  cover  letter 
suppUed  by  the  510(k)  submitter,  and 
then  making  me  entire  cov«-  letter 
releasable  because  that  letter  would 
ordiruuily  include  the  infonnation 
requested  in  §  807.g2(a). 

the  agency  disafpees.  The  release  of 
either  the  entire  510(k).  excluding  traiie 
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secret  information  and  patient 
identifiers,  or  release  of  the  510(k)  cover 
letter,  in  lieu  of  Uie  510(k)  submitter's 
510(k)  surrunary  would  be  inconsistent 
with  tile  SMDA.  Section  513(i)  of  tiie 
SMDA  expressly  requires  SlOft:) 
submitters  to  sid>rrut  summaries  of 
information  that  are  intended  for  public 
disclosure  respecting  safety  and 
effectiveness  or  to  state  that  such 
information  will  be  made  available 
upon  request  by  any  person  (21  U.S.C. 
360c(i)(3)).  There  is  no  basis  in  tiie 
legislation  to  require  FDA  to  create 
summaries  or  substitutes  for  summaries. 
However,  if  5lO(k)  submitters  choose  to 
have  die  entire  510(k).  excluding  patient 
identifiers  and  trade  secret  and 
confidential  commercial  information, 
released  in  lieu  of  a  5lO(k)  summary, 
they  may  elect  to  submit  a  5lO(k) 
statement  and  then  release  that 
information  themselves  in  respcmse  to 
requests  fix>m  the  pubUc. 

A.  Trade  Secret/Confidential 
Information 

8.  A  few  comments  stated  that  FDA  is 
precluded  by  the  Freedom  of 
Information  Act  (tiie  FOIA),  5  U.^.C 
552.  and  the  act  frt>m  dividging  trade 
secret  information.  Many  comments 
believed  that  virtually  all  of  the 
technological  information  required  by 
the  interim  rule  to  be  made  pubfic  can 
qualify  as  trade  secret  information,  even 
under  the  narrow  definition  of  "trade 
secret"  adopted  by  the  D.C.  Court  of 
Appeals  in  Public  Citizen  Health 
Research  Gmup  v.  Food  and  Drug 
Administration,  704  F.2d  1280, 1288 
(D.C  Or.  1983).  Specifically,  tiiese 
conunents  argued  that  the  "significant 
physical  and  performance 
characteristics  of  the  device  such  as 
device  design,  materials  used,  and 
physical  properties,"  constitute  a 
commercially  valuable  plan,  formula,  or 
process.  Similarly,  the  diemical 
composition  of  various  reagents  and 
controls,  to  the  extent  that  nonactiva 
ingredients  are  involved,  would  also 
implicate  the  types  of  information  that 
are  normally  closely  guarded  as  trade 
secrets  by  a  510(k)  submitter. 

The  agency  does  not  intend  that 
submitters  include  trade  secret  or 
confidential  commercial  information  in 
tiie  510(k)  summaries,  which  Conp^ss 
expressly  intended  for  public 
disclosure.  In  addition,  "the  using  by 
any  person  to  his  own  advantage,  or 
revealing,  other  than  to  *  •  •  the 
Department,  or  to  the  courts  *  •  •  any 
information  acquired  under  authority  of 
section*  *  *510*  •  *  concerning  any 
method  or  process  which  as  a  trade 
secret  is  entitled  to  protection"  is 
prohibited  under  the  act  (See  section 


301(j)  of  tiie  act  (21  U.S.C.  331(y)).  The 
requirements  set  forth  in  §  807.92(a)(4) 
and  (a)(6)  have  been  modified  to  reflect 
the  agenqr's  intention  tiiat  trade  secret 
and  confidential  commercial 
information  be  protected.  For  example, 
the  ^ency  now  states  in  §  807.92(a)(4) 
that  informaticMi  concerning  a  device's 
description  may  be  information  that  a 
firm  would  disclose  in  its  device 
labeling  or  promotional  material.  The 
term  "statement"  in  §  807.92(a)(6)  has 
been  replaced  with  "summary"  to 
reflect  the  agency's  expectation  that 
information  provided  concerning 
technological  characteristics  will  be 
provided  in  summary  fashion,  in  a  form 
that  is  clear,  concise,  and  adequate,  but 
not  so  detailed  as  to  disclose  trade 
secret  infonnation.  As  stated  in  the 
interim  rule,  if  a  premarket  notification 
submission  contains  only  descriptive 
information  to  support  substantial 
equivalence,  the  510(k)  summary  for 
that  submission  would  be  required  to 
contain  only  general  information  about 
the  device  and  a  summary  of  the 
descriptive  information  that 
demonstrates  the  new  device  is  as  safe 
and  effective  as  the  device  to  which  the 
sponsor  is  requesting  substantial 
equivalence. 

If  a  510(k)  submitter,  however,  fails  to 
comply  with  the  provisions  concerning 
510(k)  summaries  or  510(k)  statements. 
the  agency  may  provide  the  public  wiUi 
a  purged  copy  of  the  510(k)  submissicm 
prepared  by  agency  staff  Under  tiiese 
circumstances,  FDA  would  not  follow 
predisclosure  notification  procedures 
established  for  responses  to  FOIA 
requests  for  510(k)  records. 

9.  One  comment  stated  that  because 
the  interim  rule  transcends  the 
provisions  of  the  FOIA,  there  must  be  an 
independent  legal  basis  authorizing 
disclosure  of  trade  secret  information 
prohibited  from  release  by  the  Trade 
Secrets  Act  (tiie  TSA).  18  U.S.C.  1905. 
Citing  Chrysler  Corp.  v.  Brown,  441  U.S. 
281  (1979),  this  comment  argued  that 
while  "properly  promulgated, 
substantive  agency  regulations  have  the 
'force  and  effect  of  law'."  an 
interpretative  regulation  does  not  have 
the  force  and  effect  of  law  necessary  to 
obviate  the  restrictions  in  the  TSA.  Id. 
at  p,  295  and  302.  Thus,  for  agency 
action  to  qualify  as  "authorized  by  law." 
under  TSA.  "•  •  •  it  must  have  certain 
substantive  characteristics  and  be  the 
product  of  certain  procedural 
requisites."  Id.  at  p.  301.  This  comment 
noted  that,  in  the  preamble  to  the 
interim  rule,  FDA  concluded  Uiat  the 
regulation  is  not  a  substantive  rule. 
Hierefore,  this  comment  argued,  the 
regulation  caimot  qualify  as  a  regulation 
autiiorized  by  law  imder  tiie  TSA. 


Foithennoie,  the  comment  contiiuied, 
even  if  tiie  interim  rule  had  been  labeled 
a  substantive  rule,  it  would  still  not 
have  the  "force  and  effect"  of  law 
because  it  vras  signed  by  the  Acting 
Deputy  Commissioner  for  Policy  vmo 
lades  authority  to  unilaterally  issue 
rules  under  either  the  TSA  or  the  FOIA. 

The  agency  disagrees.  FDA's  statutory 
authority  for  requiring  disclosure  of 
particular  information  in  a  510(k) 
summary  is  section  513  of  the  act,  in 
which  Congress  expressly  required 
release  to  any  person  of  such 
summaries.  Ccmgress  also  specifically 
authorized  the  Secretary  of  the 
Department  of  Health  and  Hiunan 
Services  (the  Secretary)  to  establish  the 
content  of  those  simunaries.  The  agency, 
therefore,  beKeves  that  a  regulation 
promulgated  to  implement  that  section 
may  provide  proper  authorization  for 
disclosure. 

However,  whether  m  not  the  analysis 
set  forth  in  the  comment  submitted  to 
the  agency  is  correct,  the  objections 
raised  by  that  comment  are  now 
irrelevant.  As  explained  above.  FDA 
does  not  expect  510(k)  simunaries  to 
include  trade  secret  or  confidential 
commercial  information.  In  addition, 
the  agency  is  modifying  its  statement,  in 
the  interim  rule,  that  a  dispute  over  the 
adequacy  of  Information  provided  by  a 
SloOt)  statement  submitter  should 
require  the  release  to  the  requestor  of 
confidential  commercial  information 
that  is  also  considered  safety  and 
effectiveness  information,  llie  agency 
has  concluded  that  a  dispute  over  the 
adequacy  of  information  provided  in 
support  of  a  510(k)  statement  should  not 
require  automatic  disdosure  by  the 
submitter  of  information  that  is  properly 
protected  from  public  release.  However, 
if  the  agency  determines  that  a 
submitter  is  attempting  to  undermine 
the  510(k)  statement  process  by 
providing  information  to  requestors  that 
is  imtimely  or  inadequate,  such  actions 
will  be  deemed  a  prohibited  act  under 
section  301(q)(2)  and  (p)  of  the  act.  and 
the  agency  will  use  a  variety  of  means, 
including  its  enforcement  tools,  to  end 
violations.  For  example,  in  response  to 
valid  complaints  bom  requestors,  FDA 
may  choose  to  make  purged  copies  of 
the  510(k)  pubhcly  available.  (See  also 
section  m.  of  this  document). 

10.  One  comment  stated  that  FDA's 
apparent  abandonment  of  any  effort 
toward  confidentiality  raises  serious 
concerns  about  proprietary  interests, 
intellectual  property  protection,  liabiUty 
issues,  and  market  timing.  Indeed, 
another  comment  argued  that  the 
disclosure  of  trade  secret  or  confidential 
information  results  in  a  taking  without 
just  compensation. 
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As  noted  in  pi  iragraphs  8  and  9  of  this 
document,  FDA  recognizes  its  obligation 
to  protect  infom  lation  that  is  exempt  or 
prohibited  fromjpubUc  disclosure,  and 
the  agency  does  not  expect  510(k) 
summaries  to  in  :lude  sudi  information. 

11.  A  few  con  ments  stated  that  the 
interim  rule  wil  compel  small 
manufacturers  t » seek  costly  patent 
protection  and  <  iscourage  iimovation. 
One  comment  n  )ted  that  many  small 
entrepreneurs  b  ilieve  that  the  expense 
of  se^ng  paten  t  protection  is  not 
warranted  if  th^cfaaracteristics  of  an 
otherwise  patentable  inventim  cannot 
be  easily  ascertaned  through  reverse 
engineering.  Hoivever,  this  comment 
continued,  the  c  ffect  of  the  interim  rule 
would  compel  t  lese  small,  start-up 
companies  to  se  jk  expensive  and 
uinnecessary  pal  ent  protection  to  protect 
trade  secrets. 

This  final  rul«  clarifies  FDA's  position 
that  trade  secret  and  confidential 
commercial  infc  rmation  need  not  be 
included  in  a  51  0(k)  statement  or  510(k) 
summary.  The  a  ;ency  takes  this 
opportunity,  ho  vever,  to  remind 
manufacturers  a  ad  submitters  of 
510(k)'s  that  details  about  manufacture, 
composition,  specification, 
performance,  an  d  testing  that  are 
included  in  lab<  ling  or  promotional 
materials  canno  be  considered 
confidential  unt  er  any  circumstances. 

B.  510(k)  Summ  aries  and  Predischsure 
Notification 

12.  One  comn  >ent  disputed  the  notion 
that  informatioi  contained  in  a  510(k) 
submission  is  ei  lempt  from 
predisclosure  tt  quirements  set  forth  in 
Executive  Ordei  12600.  This  comment 
believed  that  th  s  exemption  should 
apply  only  to  th  e  information  contained 
in  a  510(k)  sum]  nary,  rather  than  to  the 
information  con  tained  in  the  actual 
510(k)  submissibn.  This  comment 
maintained  that!  a  submitter  should  be 
afforded  the  opiortimity  to  submit  a 
510(k)  summar]  prior  to  disclosure  of 
the  information  contained  in  a  510(k) 
submission. 

FDA  agrees.  Tfhe  premarket 
notification  sufatnission  ordinarily  is 
subject  to  predi  (closure  notification 
under  Executive  i  Order  12600.  However, 
510(k)  summari  ss  are  prepared  by 
submitters  who  know  that  these 
summaries  are  i  ntended  for  public    ^ 
disclosure.  In  li  >ht  of  the  statute  and  the 
agency's  implei  lenting  regulation, 
submitters  can  have  no  reasonable 
expectation  tha}  such  documents  will  be 
withheld.  Accordingly,  it  would  be 
unnecessary  anil  inappropriate  to 
subject  510(k)  slunmaries  to 
predisclosure  n  >tification.  It  is  the 
510(k)  submitte  -'s  obligation  to  prepare 
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either  a  510(k)  summary  of  any 
information  respecting  safety  and 
effectiveness  or  provide  a  510(k) 
statement  that  the  510(k)  submitter  will 
make  such  information  avail^le  upon 
request. 

with  respect  to  the  decision  about 
whether  to  submit  a  510(k)  smnmary  or 
510(k)  statement,  FDA  is  correcting  the 
statement  in  the  preamble  to  the  interim 
rule  that  this  decision  by  the  510(k) 
submitter  may  not  be  changed  once  the 
510(k)  submission  has  been  received  by 
FDA.  Instead,  FDA  now  clarifies  that  a 
510(k)  submitter  who  elects  to  submit  a 
510(k)  smnmary  whoi  the  premarket 
notification  submission  is  filed,  may. 
before  a  substantial  equivalence 
determination  is  reached,  submit  either- 
a  revised  510(k)  summary  or  a  S10(k) 
statement  in  lieu  of  the  510(k)  summary. 
Likewise,  a  510(k)  submitter  who  elects 
to  submit  a  510(k)  statement  when  the 
premarket  notification  submission  is 
filed,  may,  before  the  substantial 
equivalence  determination  is  reached, 
submit  a  510(k)  summary  in  lieu  of  the 
510(10  statement. 

C.  510(k)  Statements 

13.  Several  comments  said  that 
§  807.93  (21  CFR  807.93)  places  a 
manufactiuer  who  submits  a  510(k) 
statement  at  risk  to  provide  aU 
information,  including  trade  secret  or 
confidential  commercial  information 
that  relates  to  safety  and  effectiveness. 
Indeed,  FDA  specifically  concluded  that 
manufacturers  could  not  withhold  sudi 
information  (see  57  FR 18C62  at  18064). 

The  interim  rule  specifically 
requested  comments  on  this  issue  and, 
as  noted  above,  the  agency  has  changed 
its  earlier  interpretation. 

14.  A  few  comments  noted  that  there 
is  no  rational  basis  for  FDA  to  treat 
510(k)  statements  differently  than  510(k) 
summaries  for  confidentiality  purposes. 
These  comments  asserted  that  Congress 
provided  two  distinct  options  for  510(k) 
submitters  in  the  SMDA,  the  510(k) 
siunmary  or  the  510(k)  statement. 
However,  if  FDA  continues  with  its 
aurent  interpretation,  the  510(k) 
statement  imdoubtedly  would  fall  into 
disuse  because  510(k)  submitters  would 
choose  not  to  release  their  trade  secret 
or  confidential  conunercial  information. 
Another  conunent  stated  that  FDA 
should  clearly  state  that  the  selection  of 
a  510(k)  statement  by  the  submitting 
firm  should  be  equally  acceptable  to  the 
agency  and  should  not  ad\^grsely  affect 
the  review  process  of  the  510(k). 

FDA  agrees  with  these  comments.  The 
SMDA  was  not  intended  to  deter  the 
submission  of  a  510(k)  statement. 
Indeed,  it  provided  510(k)  submitters 
with  two  alternatives.  The  disparate 
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treatment  of  the  510(k)  statement  and 
510(k)  summary  for  confidentiality 
purposes  in  the  interim  rule  was 
incorrect.  However,  while  FDA  can 
implement  disclosure  of  510(k) 
summaries  that  have  been  filed  with  the 
agency,  FDA  does  not  have  similar 
control  over  disclosure  of  information 
promised  by  510(k)  statements.  As 
stated  above,  noncompliance  with  the 
commitment  made  in  a  510(k)  statement 
will  be  deemed  prohibited  acts  under 
section  301  (q)(2)  and  (p)  of  the  act  and 
FDA  will  use  its  enforcement  powers  to 
obtain  compliance. 

15.  One  comment  stated  that  the 
certification  language  in  §  807.93 
contradicts  FDA's  prior  advice 
concerning  510(k}  statements.  The 
comment  noted  FDA's  previous 
statement  that  510(k)  statements  should 
be  submitted  instead  of  510(k) 
summaries  until  FDA  determined  the 
content  of  510(k)  simimaries,  and  FDA's 
previous  statement  that  trade  secret  and 
confidential  commercial  information 
contained  in  a  510(k)  that  was  the 
subject  of  a  510(k)  statement  need  not  be 
disclosed  to  the  public.  Another 
comment  stated  that  fairness  required 
the  agency  to  clarify  that  the  510(k) 
submitters  who  reUed  on  existing  laws 
and  regulations,  and  on  previous  FDA 
advice  concerning  confidentiality  prior 
to  the  effective  date  of  any  interim  rule 
changing  such  protections,  are  entitled 
to  withhold  trade  secret  and 
confidential  commercial  information. 
FDA  believes  the  concerns  raised  by 
this  comment  have  been  addressed 
above.  As  noted  in  response  to  previous 
comments,  the  agency  does  not  intend 
to  require  510(k)  submitters  to  make 
public  disclosures  of  true  trade  secret  or 
confidential  commercial  information. 

16.  Several  comments  proposed 
changes  to  the  wording  for  certification 
of  510(k)  statements  under  §  807.93. 
One  comment  suggested:  "I  certify 
*  •   *  will  make  available  all 
information  included  in  this  premarket 
notification  on  safety  and  effectiveness, 
except  trade  secret  and/or  confidential 
information,  that  supports  a  finding  of 
substantial  equivalence  *   *  *," 

Other  comments  suggested  revising 
§  807.93  to  read  as  follows: 

I  certify  that  (contact  person  fw  the 
premarket  notification)  will  make  available 
all  information  included  in  this  premarket 
notification  on  safety  and  effectiveness  as 
identified  in  §  807.92  of  this  rule  that 
supports  a  finding  of  substantial  equivalence 
within  thirty  (30)  days  of  request  by  any 
person.  The  information  I  agree  to  make 
available  does  not  include  confidential 
patient  identifiers. 

FDA  has  incorporated  elements  of  all 
these  comments  into  the  final  rule.  The 


agency  has  modified  the  certification 
requirement  so  that  it  is  consistent  with 
FDA's  regulations  prohibiting  the 
disclosure  of  trade  secret  and 
confidential  commercial  information. 
The  statement  also  has  been  changed  to 
clarify  that  the  conwnitment  to  release 
information  only  becomes  effective  after 
a  device  has  been  determined  to  be 
substantially  equivalent.  The  agency  has 
also  amended  the  certification  language 
in  §807.93  to  reflect  FDA's  expectaUon 
that  the  official  correspondent  in  the 
firm  will  prepare  the  certification  on 
behalf  of  the  firm. 
The  certification  now  states: 
I  certify  that,  in  my  capacity  as  (the 
position  held  in  company  by  person  required 
to  submit  the  premarket  notification, 
preferably  the  official  correspondent  in  the 
firm),  of  (company  name),  I  will  make 
available  all  information  included  in  this 
premarket  notification  on  safety  and 
effectiveness  within  30  days  of  request  by 
any  person  if  the  device  described  in  the 
premarket  notification  submission  is 
determined  to  be  substantially  equivalent. 
The  information  I  agree  to  make  available 
will  be  a  duplicate  of  the  premarket 
notification  submission,  including  any 
adverse  safety  and  effectiveness  information 
but  excluding  all  patient  identifiers,  and 
trade  secret  and  confidential  commercial 
information  as  defint^l  in  21  CFR  20.61. 

17.  The  agency  received  comments 
that  indicated  uncertainty  about  the 
scope  of  the  obligation  of  a  510(k) 
statement  submitter  to  respond  to 
requests  for  safety  and  effectiveness 
information  that  are  made  after  the 
ownership  of  the  510(k)  has  changed, 
the  device  is  no  longer  marketed,  or  the 
firm  is  no  longer  in  business. 

The  legislative  history  of  the  SMDA  is 
silent  on  this  issue.  The  agency  has 
concluded  that  the  firm  submitting  the 
510(k)  statement  has  a  continuing 
obligation  to  comply  with  the  510(k) 
statement  commitment,  unless  the  firm 
relieves  itself  of  this  obligation  by 
requiring  the  new  510(k)  holder  to 
submit  a  510(k)  statement  in  accordance 
with  §  807.93  to  the  agency  in  the 
situation  where  there  has  been  a  transfer 
of  ownership  of  a  510(k).  In  those  cases, 
the  original  510(k)  holder  should  inform 
any  requesters  of  the  transfer  of 
obUgation  that  accompanied  the  transfer 
of  ownership.  If  a  firm  ceases  to  market 
the  device,  but  continues  to  do  business, 
it  must  continue  to  comply  with 
requests  for  information.  However,  if  the 
firm  goes  out  of  business  aiid  there  has 
been  no  transfer  of  ownership,  the 
agency  will,  upon  sufficient  written 
notification,  relieve  the  firm  of  its 
obUgation  to  honor  requests  for  safety 
and  effectiveness  information  fit)m  the 
premarket  notification  submission. 
Under  these  circumstances,  FDA  will 


release  the  entire  premarket  notification 
submission  excluding  patient  identifiers 
and  any  information  that  remains  trade 
secret  or  confidential  commercial 
information. 

18.  Another  comment  suggested  that 
the  regulation  identify  the  kinds  of 
documents  that  the  public  may  have 
access  to  when  requesting  safetj-  and 
effectiveness  information  fi^om  a  51t){k) 
statement  submitter.  This  comment 
noted  that  this  could  be  accomplished 
by  codifying  the  statement  in  the 
preamble.  "FDA  believes  that  the 
information  a  submitter  is  required  to 
fumtsh  should  be  taken  only  from  the 
information  contained  in  the  premarket 
•notification  submission." 

FDA  beheves  that  the  concern  raised 
by  this  comment  has  been  addressed  by 
the  change  in  the  language  of  §  807.93. 
That  regulation  clearly  restricts  the 
obligation  of  a  510(k)  submitter  to 
provide  only  information  that  is 
conUined  in  the  premarket  notification. 
The  regulation  requires  5 10(k)  holders 
who  submit  statements  to  provide 
requestors  with  a  duplicate  of  their 
premarket  notification  submission, 
including  any  adverse  information,  but 
excluding  patient  identifiers  and  trade 
secret  or  confidential  information.  (See 
^21  CFR  807.93(c)).  FDA  beUeves  that  the 
establishment  of  this  procedure  for 
510(k)  statement  submitters  is  in 
furtherance  of  the  act.  The  regulation 
ensures  that  disclosures  will  be  uniform 
to  all  requesters,  that  preparation  of  the 
information  for  disclosure  need  be  done 
only  one  time  by  the  submitter,  and  that 
confidential  commercial  and  trade 
secret  information  remains  protected. 
FDA  notes  that  510(k)  submissions  for 
any  device  found  to  be  substantially 
equivalent  have  been  available  to  the 
public  under  the  FOIA  since  1976. 

19.  One  comment  stated  that  FDA 
should  permit  a  510(k)  statement  to 
appear  without  any  certification 
language,  using  a  format  such  as  the 
following:  "Information  in  this  510(k) 
respecting  safety  and  effectiveness  will 
be  made  available  upon  request  by  any 
person."  Another  comment  noted  that 
section  513(i)  of  the  statute  does  not 
require  this  statement  to  be  made  in  the 
form  of  a  "certification." 

Although  the  statute  does  not 
expressly  require  "certification."  FDA 
does  not  agree  that  certification 
language  should  be  eliminated  &t>m  the 
510(k)  statement  The  agency  believes 
that  certification  provides  additional 
assurance  that  submitters  will  comply 
with  their  statutory  obUgations. 

D.  Timeframes 

20.  A  couple  of  comments  argued  that 
there  is  no  basis  for  the  agency's  choice 
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of  a  30-day  time  limit  for  510(k) 
statement  submitters  to  respond  to 
requests  for  safety  and  effectiveness 
information.  One  comment  requested 
that  FDA  revise  this  timeframe  to  90 
days.  Other  comments  noted  that  there 
is  no  indication  that  the  agency  has 
considered  the  burden  that  such  a 
timeframe  imposes  upon  a  submitter,  or 
whether  the  burden  could  be  offset  by 
charging  requesters  for  the  review  time, 
assembly  time,  duplication,  and  mailing 
of  the  information. 

FDA  believes  that  the  equal  choice 
provided  by  the  statute  for  510(k) 
submitters  to  submit  either  510(k) 
summaries  or  510(k)  statements 
indicates  the  intent  of  Congress  that 
information  should  be  available  to 
requesters  at  the  same  time  after  a 
finding  of  substantial  equivalence, 
without  regard  to  the  510(k)  submitters 
choice  of  51D(k)  summary  or  510(k) 
statement. 

The  agency  has  determined  that 
imposing  a  3G-day  timeframe  on  510(k) 
statement  submitters  is  not  unduly 
burdensome.  The  agency  expects  that 
510(k)  submitters  who  elect  to  file 
510(k)  statements  will  begin  purging  the 
510(k)  submission  at  the  time  they  file 
their  premarket  notification  submission. 

The  agency  recognizes  that  some 
firms  that  currently  have  a  510(k)  under 
review  may  not  have  purged  copies  of 
their  510(k)  submissions  ready  for 
disclosure.  Section  519(a)(i)  of  the  aot 
states  that  FDA  shall  not  impose 
requirements  unduly  burdensome  to  a 
device  manufacturer,  taking  into 
account  the  cost  of  complying  with  such 
requirements  and  the  need  for 
protection  of  the  public  health  and  the 
implementation  of  the  act.  The  agency 
is  establishing  an  effective  date  of  90 
days  for  this  final  rule.  The  agency 
believes  that  this  will  give  510(k) 
statement  submitters  whose  510(k)'s  are 
under  review,  sufficient  time  to  prepare 
this  information.  After  the  90  days  have 
elapsed,  the  agency  will  expect 
companies  to  comply  with  requests  for 
information  within  30  days  of  receiving 
such  requests. 

The  agency  believes  that  510(k) 
submitters  may  not  charge  requestors  for 
compiling  and  disseminating  the  data 
because  such  charges  would  be 
inconsistent  with  congressional  intent. 
Charges  to  requestors  could  discourage 
disclosure  of  information  Congress  has 
determined  should  be  made  available  to 
the  public.  In  addition,  it  would  be 
difficult  for  the  agency  to  determine  or 
monitor  reasonable  fees  for  disclosure 
by  510(k)  submitters.  If  a  510(k) 
submitter  decides  that  the  preparation 
and  dissemination  of  this  information  is 
too  costly,  the  firm  may  elect  to  submit 


Federal  Register  /  Vol.  59.  No.  239  /  Wednesday,  December  14. 


UMI 


a  510(k)  summ  iry  in  lieu  of  a  510(k) 
statement.  A  51 0(k)  summary  can  be 
submitted  to  th  i  agency  in  lieu  of  a 
510(k)  stateinei  t  at  any  time  before  the 
substantial  equ  valence  determination  is 
made.  In  that  a  se,  costs  associated  with 
release  of  infori  nation  to  requestors  will 
be  standardizec  and  implemented  by 
FDA. 

21.  Another  <  omment  suggested  that 
the  timeframe  i  )r  providing  requestors 
with  safety  and  effectiveness  data  in 
support  of  a  sul  stantial  equivalence 
determination  i  hould  be  30  business 
days,  rather  tha  a  30  calendar  days,  and 
that  all  request!  should  be  addressed  in 
writing  to  the  o  ficial  correspondent  of 
the  company.  Tpis  comment  also 
suggested  that  t  le  agency  include 
language  in  the  regulation  that  would 
prohibit  disclos  ore  of  this  information 
to  a  company's  competitors  without  a 
substantiating  ji  jstification.  The 
comment  also  s  ated  that  the  rationale 
for  the  request  s  hould  be  known  to  the 
company,  and  t  lat  all  costs  associated 
with  the  reques  should  be  borne  by  the 
requestor. 

The  agency  h  is  determined  that  30 
calendar  days,  i  ither  than  30  business 
days,  is  an  appr  ipriate  timeframe 
because  it  is  FD  \'s  expectation  that 
such  informatiori  will  be  prepared  at  or 
near  the  time  ofithe  premarket 
notification  subtnission.  (See  FDA's 
response  to  coniment  26  of  this 
document).  FDA  also  disagrees  with  the 
suggestion  that  jhe  agency's  regulation 
should  limit  acOess  to  the  data.  There  is 
no  provision  in  the  statute  that  requires 
requestors  to  pr  >vide  a  rationale  for 
making  their  re<  uest  for  safety  and 
effectiveness  in  onnation,  or  precludes 
them  from  shari  ig  this  information  with 
any  other  persoi  i,  including 
competitors.  In(  eed,  under  FDA's 
current  regulati(  ms,  the  contents  of  a 
510(k)  submissii  >n  are  available  for 
pubHc  disclosiu  ?  after  FDA  makes  a 
determination  o '  substantial 
equivalence,  so  ong  as  patient 
identifiers,  trad*  secret,  and  confidential 
commercial  info  miation  are  deleted. 
Such  disclosure ;  imder  the  FOIA  are 
made  without  re  jard  to  the  purpose  or 
identity  of  the  n  questor. 

The  new  regu  ation,  therefore,  is 
entirely  consiste  at  vdth  current  agency 
disclosure  pract  ces  and  should  be 
familiar  to  many  companies  who  have 
previously  prepi  red  5l0(k)  submissions 
for  public  disclo  sure.  The  agency 
believes  that  the  «  final  regulations  and 
FDA's  other  pub  ic  information 
regulations  prot«  ct  trade  secret  and 
confidential  con  mercial  information 
from  public  disc  osure  by  providing 
510(k)  submitter  >  the  opportunity  to 
delete  proprietai  y  information  from 


their  records.  Accordingly,  competitora 
will  not  gain  an  unfair  competitive 
advantage  when  510(k)  statement 
submitters  release  the  information  they 
have  pledged  to  disclose. 

FDA  does  agree  that  all  requests  for 
information  should  be  made  to  the 
official  correspondent  of  the  company 
or  the  person  whose  name  appears  on 
the  fist  of  premarket  notification 
submissions  found  substantially 
equivalent.  This  list  is  available  from 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857.  The  agency 
believes  that  directing  the  request  to  one 
person  within  the  firm  will  expedite  the 
disseminationof  this  information.  The   ' 
agency  has  modified  §  807.93(b) 
accordingly.  The  issue  of  payment  by 
requestors  of  information  to  510(k) 
submitters  who  have  made  510(k) 
statements  has  been  addressed 
previously  in  paragraph  21  of  this 
document. 

E.  Class  ni  Sammaries  and 
Certifications 

22.  Many  comments  argued  that  the 
statute  only  requires  a  "class  HI 
siunmary"  to  include  information  about 
the  predicate  device  referenced  in  the 
510(k),  and  not  about  the  generic  type 
of  device.  Another  comment  noted  that 
a  search  for  and  summary  of  adverse 
safety  and  effectiveness  data  concerning 
a  generic  device  type  will  yield 
substantial  information  that  is  not 
relevant  to  the  510(k)  device  or  to  its 
predicate  device(s),  because  design  and 
functional  variations  can  make 
comparisons  within  an  entire  device 
tjrpe  meaningless.  These  conunents 
believed  that  FDA  should  limit  the 
search  and  summary  requirements  to 
the  device  that  is  the  subject  of  the 
510(k)  and  its  predicate  device(s),  as 
Congress  intended. 

FDA  disagrees  with  this  interpretation 
of  the  statute.  Section  513(fl(3){C)  states 
that  "the  manufacturer  shall  certify  *  * 
*  that  the  manufacturer  has  conducted 
a  reasonable  search  of  all  information 
known  or  otherwise  available  to  the 
manufacturer  respecting  such  other 
device  and  has  included  *  •  *  a 
summary  of  and  a  citation  to  all  adverse 
safety  and  effectiveness  data  respecting 
such  other  device  •  *  *."  FDA's 
requirement  to  include  information 
concerning  the  "type  of  device"  is 
consistent  with  the  language  in  the 
statute  which  requires  that  "all"  adveree 
safety  and  effectiveness  data  be 
submitted.  Furthermore,  determinations 
regarding  substantial  equivalence 
frequently  require  FDA  to  compare  the 
safety  and  effectiveness  information  for 


a  new  510(k)  submission  with  the  safety 
and  effectiveness  information 
concerning  another  device  that  has  been 
found  substantially  equivalent  through 
the  510(k)  premarket  notification 
process.  (See  21  U.S.C.  360(i)(l)(A)).  U 
the  agency  limited  the  scope  of  the  class 
ni  summary  only  to  information 
concerning  the  predicate  chosen  by  the 
submitter,  firms  might  fail  to  become 
aware  of  relevant  safety  and 
effectiveness  problems  associated  with 
the  type  of  the  device  they  wish  to 
market,  including  devices  that  have 
been  found  substantially  equivalent.  In 
addition,  the  agency  might  not  obtain 
other  information  relevant  to 
determining  substantial  equivalence. 

23.  Many  comments  stated  that 
§  807.94  (21  CFR  807.94)  requires  the 
manufacturer  to  certify  not  only  that  he 
has  conducted  a  reasonable  search  for 
adverse  safety  and  effectiveness 
information,  but  also  that  he  has 
absolutely  included  all  such 
information  in  the  summary.  These 
comments  pointed  out  that  a 
manufacturer  could  never  know  with 
certainty  that  the  information  is 
complete  or  accurate,  and  therefore 
would  become  subject  to  new  and 
personal  criminal  liability  based  on 
factors  beyond  his  knowledge  or 
control. 

In  response  to  these  concerns,  the 
agency  has  modified  §807.94  to  clarify 
that  the  class  III  certification  is  being 
made  by  the  individual  on  behalf  of  the 
firm  who  submitted  the  510(k)  and  that 
the  class  III  summary  is  complete  and 
accurate  "to  the  best  of  (the  certifier's) 
knowledge." 

F.  21  CFR  807.95— Confidentiality  of 
Information 

24.  Many  comments  stated  that  FDA 
should  revise  the  confidentiality  section 
of  the  regulation  to  allow  manufacturers 
to  preserve  the  confidentiality  of  their 
510(k)  submission  until  the  company  is 
ready  to  begin  marketing  the  device. 
These  comments  contended  that  this 
could  be  accomplished  by  granting 
manufacturers  a  provisional 
determination  of  substantial 
equivalence,  leaving  the  final 
determination  until  the  manufacturer  is 
ready  to  market  the  device.  One 
comment  noted  that,  previously,  a 
submitter  provided  certification  and 
was  able  to  maintain  the  confidentiality 
of  its  intention  to  market  a  device  until 
such  time  as  the  device  was  actually 
ready  to  be  commercialized.  This 
comment  fiuther  stated  that  the  public 
disclosure  of  information  about  new 
devices  as  mandated  by  Congress  is  of 
potential  importance  only  when  a 
device  is  in  a  position  to  be  marketed— 
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a  date  which  may  be  later  than  the  30 
days  after  a  determination  of  substantial 
equivalence  has  been  made. 

Another  comment  noted  that  it  is 
unlikely  that  a  device  manufacturer 
would  make  an  early  submission  for  a 
premarket  notification  if  it  knows  that 
competitors  might  gain  access  to 
confidential  product  and  marketing 
information.  As  a  result,  the  premarket 
notification  process  would  be 
lengthened  because  submitters  would 
wait  to  make  such  submissions  in  order 
to  prevent  others  from  gaining  a 
competitive  edge.  Thisxomment 
asserted  that  even  though  the  SMDA 
requires  FDA  to  make  certain 
information  available  about  a  510(k) 
notification  within  30  days  of  a 
substantial  equivalence  determination, 
this  does  not  mean  that  confidentiality 
under  §  807.95(c)  cannot  be  maintained 

FDA  acknowledges-that.  in  the  past, 
manufacturers  could  request  that  a 
510(k)  clearance  remain  confidential 
until  the  device  was  actually  marketed. 
However,  the  agency  can  no  longer 
provide  such  extended  confidentiality 
because  of  the  statutory  requirement 
that  510(k)  summaries  be  available  to 
the  public  within  30  days  of  the 
issuance  of  a  determination  that  such 
device  is  substantially  equivalent  to 
another  device.  Even  if  the  alternative 
suggested  were  more  practical,  the 
agency  believes  it  lacks  authority  to 
extend  this  timeframe  to  the  date  a 
510(k)  submitter  expects  to  begin 
marketing. 

G.  Procedures 

25.  One  comment  suggested  that  FDA 
consider  formalizing  administrative 
procedures  by  which  companies  submit 
premarket  notifications,  by  which  FDA 
reviews  original  premarket  notifications 
and  subsequent  amendments  thereto, 
and  by  which  substantial  equivalence 
orders  are  issued.  Another  comment 
contended  that  the  issuance  of  formal 
administrative  procedures  would 
significantly  "balance  the  playing  field" 
for  FDA  management,  for  FDA 
reviewers.,  and  for  industry. 

Administrative  procedures  are  in 
place  for  submission,  management,  and 
review  of  premarket  notifications.  (See 
part  807  (21  CFR  part  807)  subpart  E). 
FDA  agrees  that  educational  efforts 
concerning  these  procedures  should  be 
continued.  The  agency  has  issued 
numerous  regulatory,  guidance,  and 
policy  docmnents  concerning  premarket 
notifications  and  will  continue  to  issue 
similar  documents.  These  documents 
are  available  through  the  Center  for 
Devices  and  Radiological  Health's 
Division  of  Small  Manufacturers 
Assistance.  In  addition,  it  is  the 


agency's  expectation  that  this  final  rule 
will  ftmher  clarify  the  requirements  for 
premarket  notification  510(k) 
summaries  and  510(k)  statements. 

26.  One  comment  requested  FDA  to 
provide  an  amendment  process  for 
510(k)  summaries  that  would  permit  the 
submitter  of  a  510(k)  summary  to  amend 
It  at  any  point  in  the  review  of  the 
510(k)  prior  to  FDA's  determination  of 
substantial  equivalence. 

FDA  will  accept  amendments  to 
510(k)  summaries  until  such  time  as 
FDA  makes  a  determination  of 
substantial  equivalence  and  has 
amended  §  807  92(a)  to  state  this  policy 
Additionally,  firms  that  elect  to  submit 
510(k)  statements  at  the  time  they  file 
the  premarket  notification  may  change 
their  minds  and  submit  a  510('k) 
summary  before  the  substantial 
equivalence  determination  is  made.  (See 
also  response  to  paragraph  13  of  this 
document). 

H.  Miscellaneous 

27  One  comment  from  a 
manufacturer  noted  that,  in  the 
preamble  to  the  interim  rule,  a  change 
in  material  would  be  considered  a 
significant  difference  for  purposes  of 
determining  substantial  equivalence 
(see  57  FR  18062  at  18063).  The 
comment  stated  that  not  all  changes  in 
materials  are  "significant."  The 
comment  further  stated  that  the  interim 
rule  provided  no  guidance  or  formal 
procedures  that  would  be  applied  to 
demonstrate  equivalence  or  determine 
what  constitutes  a  significant  change 
The  comment  contended  that  existing 
§  807.87(g)  appropriately  addresses  the 
issue  of  significant  change. 

FDA  agrees  that  there  are  existing 
regulations  that  address  the  definition  of 
"significant  change."  The  agency 
believes  that  the  criteria  for  a 
"significant  change"  are  set  forth  in 
§  807.81(a)(3)  (21  CFR  807.81(a)(3)).  In 
addition,  examples  of  what  constitutes  a 
significant  change,  as  well  as  a  detailed 
discussion  of  FDA's  decisionmaking 
process  for  510(k)  applications,  is 
contained  in  "FDA's  Guidance  on  the 
Premarket  Notification  Review 
Program  "  and  FDA's  recent  draft 
guidance.  "Deciding  when  to  submit  a 
510(k)  for  a  change  to  an  existing 
device."  These  publications  are 
available  &t)m  the  Division  of  Small 
Manufacturers  Assistance.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
220),  Food  and  Drug  Administration. 
5600  Fishers  Lane.  Rockville.  MD 
20857,  800-638-2041  or  301-443-6597 

The  regulation  that  is  the  subject  of 
this  rulemaking  is  not  intended  to 
supplant  current  regulations  and 
guidelines  concerning  significant 


UMI 


change.  The  new  regulation  builds  on 
existing  regulations  and  guidance  in 
order  to  implement  the  section  of  the 
SMDA  that  directs  the  Seaetary  to 
estabiida  the  requirements  for  510(k) 
summaries  under  aecti<m  513(i)(d)(B)  of 
the  act. 

I.  Effective  Date 

28.  Qae  comment  stated  that  60  days 
after  date  of  publication  is  a  reasonable 
effective  date  for  the  interim  rule.  Other 
comments  argued  that  more  time  would 
be  needed,  particularly  for  companies 
who  utilize  the  510(k)  statement  and 
need  to  be  in  a  position  to  comply  with 
the  30-day  timeframe  for  responding  to 
requestors. 

The  agency  is  estabUshing  a  90-day 
effective  date  after  date  of  pubhcation 
for  all  provisions  in  this  rule,  for  the 
reasons  discussed  in  paragraph  20  of 
this  document. 

ni.  Enforcement 

FDA  emphasizes  that  it  is  the  S10(k) 
submitter's  lesponsiMlky  to  prepare 
adequate  510(k)  summaries,  or  to 
respond  approi»iately  to  requests  for 
information  bom  the  public  when  the 
submitter  has  chosen  to  submit  a  510(k) 
statement.  If  FDA  determines  that  a 
submitter  of  a  510(k)  summary  or  510(k) 
statement  has  failed  to  comply  properly 
with  these  regulations.  FDA  may 
provide  the  public  with  a  purged  copy 
of  the  510(k)  submission  prepiared  by 
agency  staff.  Under  these  drciunstances. 
FDA  would  not  follow  predisclosure 
notification  procedures  established  for 
responses  to  FOIA  requests  for  510(k) 
submissions.  Faihira  to  comply  with  the 
requirements  established  by  section 
513(i)  of  the  SMDA  is  a  prohibited  act 
under  section  301  (qH2)  and  (p)  of  the 
act.  and  the  agency  will  use  its 
enforcement  powers  to  deter 
noncompliance.  Violations  under 
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section  301  of  t  ke  act  may  be  subject  to 
seizure  or  in|ui]  ction  pursuant  to 
sections  302(a)  md  304(a)  of  the  act  (21 
U.S.C  332(a)  ai  d  334(a)  respectively). 
In  addition,  a  5  0(k)  submitter 
responsible  for  violating  section  301  of 
the  act  may  be  fub)ect  to  dvil  penalties 
under  section  3i)3(f)  of  the  act  (21  U.S.C. 
333(f))  and  cririiinal  prosecution  under 
section  303(a)  dfthe  act  (21  U.S.C 
333(a)).  I 

IV.  Environmental  Impact 


The  agmcy  i 
CFR  25.24(e)(2) 
type  that  does  i 
cumulatively  I 
the  human  en\ 


t  determined  under  21 
ijthat  this  action  is  of  a 

:  individually  or 
^ve  a  significant  effect  on 
anment.  Therefore, 
neither  an  environmental  assessment 
nor  an  envirom  lental  impact  statement 
is  required. 

V.  Analjrsis  of  ^pacts 

An  analysis  of  the  costs  and  benefits 
of  this  regulatic  d.  conducted  under 
fixecHtive  CMe  ^  42291 .  was  discussed 
in  the  interim  r  tie  and  the  substance  of 
dial  eiui^His  ha  I  not  dunged.  Executive 
Order  12291  ha  I  been  superseded  by 
Executive  Orde '  12866. 

FDA  has  exai  lined  the  impacts  of  the 
final  rate  undei  Executive  Q^er  12866 
and  the  Regulal  ory  FlexibiUty  Act  (Pub. 
L.  96-354).  Exe  nitive  Order  12866 
directs  agendei  to  assess  all  costs  and 
benefits  of  aval  able  regulatory 
alternatives  an«  ,  when  regulation  is 
necessary,  to  se  ect  regulatory 
approaches  thai  maximize  net  benefits 
(including  pote  itial  economic. 
environmental,  public  health  and  safety, 
and  other  advai  itages;  distributive 
impacts;  and  ec  uity).  The  agency 
believes  that  th  s  rale  is  consistent  with 
the  regulatory  i  hilosophy  and 
prindples  iden  ified  in  the  Executive 
Order.  In  additnn,  the  rale  is  not  a 
significant  regiMatory  action  as  defined 

Annual  Bui  iden  for  Reporting 


CFR  section 


Summaries  807.87(h) 
Statements  807.87(h) 
Citations  807.87(i)  ..... 


Total 


No. 


of  re- 


spof  dents 


List  of  Subiccts  in  21  CFR  Part  807 

Confidential  business  information, 
Medical  devices.  Repotting  and 
reCbrdkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drag,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and 
amending  21 
published  in 
April  28, 19€r2 
stayed  at  57 
effective  March 
with  the  follow 


by  the  Executive  Order  and  so  is  not 
subjed  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Ad 
requires  agendes  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impad  of  a  rule  on  small 
entities.  The  provisions  of  the  final  rale, 
including  the  codification  of  the  content 
requirements  for  510(k)  smnmaries, 
510(k)  statements,  class  in  summaries, 
and  class  III  certifications 'should  assist 
submitters  in  organizing  their 
stibmissions  by  giving  submitters  a 
framework  for  organizing  the  discussion 
of  substantial  eqviivalence.  The 
regulation  may  be  used  as  a  checklist  by 
submitters  wdienever  they  submit  a 
510(k)  siunmary.  a  510(k)  statement,  a 
class  ni  summary,  or  a  class  III 
certification.  This  should  result  in  better 
submissions  and  moreeffident  review. 
The  costs  of  the  rale  will  be  spread 
among  several  thousand  marketers  in 
any  year.  For  these  reasons,  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impad  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Ad,  no  further  analysis  is 
reqiiired. 

VI.  Paper%vork  Redadioa  Ad  of  1080 

Sections  807.87(h)  and  807.87(i)  of 
this  final  rule  contain  reporting 
requirements  that  were  submitted  for 
review  and  approval  to  the  Diredor  of 
the  Office  of  Management  and  Budget 
(OMB),  as  required  by  section  3504(h)  of 
the  Paperwork  Reduction  Ad  of  1980. 
The  requirements  were  approved  and 
assigned  OMB  control  nimiber  0910- 
0281  and  are  in  conformance  with  the 
Paperwork  Reduction  Ad  of  1980  (44 
U.S.C.  Ch.  35).  The  annual  burden  for 
reporting  is  as  follows: 


1.645 

3,055 

500 


No.  of  re- 
sponses per 
respondent 


Total  annual 
responses 


1.645 

3,055 

500 


Hours  per 
response 


23 
42 


.65 


Total  hours 


37,835 

1,986 

21,000 


60.821 


Drigs 


,  the  interim  rale 
CfR  part  807.  which 
th  >  Federal  Register  of 

57  FR  18062),  and 
FRi23059.  is  adopted 
14, 1995  as  a  final  rale 
ng  changes: 


PAfrr  807— ESTABLISHMENT 
REGISTRATION  AND  DEVICE  LISTINQ 
FOR  MANUFACTURERS  AND 
DISTRIBUTORS  OF  DEVICES 

1.  The  authority  dtation  for  21  CFR 
part  807  continues  to  read  as  follows: 


Authority:  Sees.  301, 501,  502. 510,  513 
515,  519.  520,  701.  704  of  tHe  Federel  Food 
Drug,  and  Cosmetic  Act  (21  U.S.C.  331.  35i 
352.  360,  360c.  360e.  3601.  360j.  371.  374).  ' 

2.  Section  807.3  is  amended  by 
revising  the  first  sentence  of  paragraph 
(n)  and  paragraphs  (o)  and  (q)  to  read  as 
follows: 

f  807.3    Definitions. 
•        •        •        •        • 

(n)  SlOfJ:;  sunrniory  (siunmary  of  any 
information  respecting  safety  and 
effediveness)  means  a  siunmary, 
submitted  under  section  513(i)  of  the 
ad.  of  the  safety  and  effectiveness 
information  contained  in  a  premarket 
notification  submission  upon  which  a 
determination  of  substcmtial 
equivalence  can  be  based  *  *  *. 

(o)  510(k)  statement  means  a 
statement,  made  imder  sedion  51 3 (i)  of 
the  ad,  asserting  that  all  information  in 
a  premarket  notification  submission 
regarding  safety  and  effectiveness  will 
be  made  available  within  30  days  of 
request  by  any  person  if  the  device 
described  in  the  premarket  notification 
submission  is  determined  to  be 
substantially  equivalent.  The 
information  to  be  made  available  will  be 
a  duplicate  of  the  premarket  notification 
submission,  including  any  adverse 
safety  and  effectiveness  inforhiation,  but 
excluding  all  patient  identifiers,  and 
trade  secret  or  confidential  commercial 
information,  as  defined  in  §  20.61  of  this 
chapter. 
•        »        •        •        • 

(q)  Class  m  summary  means  a 
summary  of  the  types  of  safety  and 
effectiveness  problems  assodated  with 
the  type  of  device  being  compared  and 
a  citation  to  the  information  upon 
which  the  simmiary  is  based.  The 
summary  must  be  comprehensive  and 
describe  the  problems  to  which  the  type 
of  device  is  susceptible  and  the  causes 
of  such  problems. 

3.  Section  807.87  is  amended  by 
revising  the  first  sentence  of  paragraph 
(i)(2)  and  paragraph  (j),  and  by  adding 
a  parenthetical  statement  at  the  end  of 
the  section  to  read  as  follows: 

§807.87    Information  required  in  a 
premartcet  notification  submission. 

•        •        »        *        » 

(i)*  •• 

(2)  For  which  no  final  regulation 
requiring  premarket  approval  has  been 
issued  under  section  515(b)  of  the  act. 
a  summary  of  the  types  of  safety  and 
effediveness  problems  associated  with 
the  type  of  devices  being  compared  and 
a  citation  to  the  information  upon 
which  the  summary  is  based  (class  III 
summary).  •  •  • 
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(j)  A  statement  that  the  submitter 
believes,  to  the  best  of  his  or  her 
knowledge,  that  all  data  and 
information  submitted  in  the  premarket 
notification  are  trathful  and  acciuate 
and  that  no  material  fad  has  been 
omitted. 
*       •       •       •       • 

(Infbmiation  collection  requirements  in  this 
section  were  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and  assigned 
OMB  control  number  0910-0281) 

4.  Section  807.92  is  amended  by 
revising  the  introductory  text  of 

P^f  fPw  l*^'  Paragraphs  (a)(3).  (a)(4), 
(a)(5),  (a)(6).  (b).  and  by  adding  new 
paragraph  (d)  to  read  as  fellow's: 

§807.92   Content  and  format  of  a  SlOfld 
summary. 

(a)  A  510(k)  summary  shall  be  in 
sufficient  detail  to  provide  an 
tmderstanding  of  the  basis  for  a 
determination  of  substantial 
equivalence.  FDA  vnll  accept 
summaries  as  well  as  amendments 
diereto  until  such  time  as  FDA  issues  a 
determination  of  substantial 
equivalence.  All  510(k)  summaries  shall 
contain  the  following  information: 
•        •        •        •        • 

(3)  An  identification  of  the  legally 
marketed  device  to  which  the  submitter 
claims  equivalence.  A  legally  marketed 
device  to  which  a  new  device  may  be 
compared  for  a  determination  regarding 
substantial  equivalence  is  a  device  that 
was  legally  marketed  prior  to  May  28, 
1976,  or  a  device  which  has  been 
reclassified  from  class  III  to  class  II  or 
I  (the  predicate),  or  a  device  which  has 
been  found  to  be  substantially 
equivalent  through  the  510(k)  premarket 
notification  process; 

(4)  A  description  of  the  device  that  is 
the  subjed  of  the  premarket  notification 
submission,  such  as  might  be  found  in 
the  labeling  or  promotional  material  for 
the  device,  including  an  explanation  of 
how  the  device  functions,  the  scientific 
concepts  that  form  the  basis  for  the 
device,  and  the  significant  physical  and 
performance  characteristics  of  the 
device,  such  as  device  design,  material 
used,  and  physical  properties; 

(5)  A  statement  of  the  intended  use  of 
the  device  that  is  the  subject  of  the 
premarket  notification  submission, 
including  a  general  description  of  the 
diseases  or  conditions  that  the  device 
will  diagnose,  treat,  prevent,  cure,  or 
mitigate,  including  a  description,  where 
appropriate,  of  the  patient  population 
for  which  the  device  is  intended.  If  the 
indication  statements  are  different  from 
those  of  the  legally  marketed  device 
identified  in  paragraph  {a)(3)  of  this 
sedion,  the  510(k)  summary  shall 
contain  an  explanation  as  to  why  the 


differences  are  not  critical  to  the 
intended  therapeutic,  diagnostic, 
prosthetic,  or  surgical  use  of  the  device 
and  why  the  differences  do  not  affect 
the  safety  and  effectiveness  of  the 
device  when  used  as  labeled;  and 

(6)  If  the  device  has  the  same 
technological  characteristics  (i.e., 
design,  material,  chemical  <*omposition 
energy  source)  as  the  predicate  device 
identified  in  paragraph  (a)(3)  of  this 
section,  a  summary  of  the  technological 
characteristics  of  the  new  device  m 
comparison  to  those  of  the  predicate 
device.  If  the  device  has  different 
technological  characteristics  from  the 
predicate  device,  a  summary  of  how  the 
technological  characteristics  of  the 
device  compare  to  a  legally  marketed 
device  identified  in  paragraph  (a)(3)  of 
this  section. 

(b)  510(k)  summaries  for  those 
premarket  submissions  in  which  a 
determination  of  substantial 
equivalence  is  also  based  on  an 
assessment  of  performance  data  shall 
contain  the  following  information 

(1)  A  brief  discussion  of  the 
nonclinical  tests  submitted,  referenced 
or  relied  on  in  the  premarket 
Jiotification  submission  for  a 
determination  of  substantial 
equivalence; 

(2)  A  brief  discussion  of  the  clinical 
tests  submitted,  referenced,  or  rehed  on 
in  the  premarket  notification 
submission  for  a  determination  of 
substantial  equivalence.  This  discussion 
shall  include,  where  applicable,  a 
description  of  the  subjects  upon  whom 
Uie  device  was  tested,  a  discussion  of 
the  safety  or  effectiveness  data  obtained 
from  die  testing,  witii  specific  reference 
to  adverse  effects  and  complications, 
and  any  other  information  torn  the 
clinical  testing  relevant  to  a 
determination  of  substantial 
equivalence;  and 

(3)  The  conclusions  drawn  from  the 
nonclinical  and  clinical  tests  that 
demonstrate  that  the  device  is  as  safe  as 
effective,  and  performs  as  well  as  or 
better  than  the  legally  marketed  device 
identified  in  paragraph  (a)(3)  of  this 
section 
*        •        *        »        • 

(d)  Any  other  information  reasonably 
d  jemed  necessary  by  the  agency 

5.  Section  807.93  is  revised  to  read  as 
follows: 

§  807.93    Content  and  format  of  a  51 0(lc) 
statement 

(a)(1)  A  510(k)  statement  submitted  as 
part  of  a  premarket  notification  shall 
state  as  follows: 

I  certify  that,  m  my  capacity  as  (the 
position  held  m  company  by  person  required 
to  submit  the  premarltet  notification 
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Dnfmbiy  dM  official  oonaipaiidnt  in  the 
fina).  of  UnqaBy  asm),  I  ivUI  main 
•vailaUa  an  laftnaaliaa  indudod  in  this 
pnmailcat  BodfloattOB  on  wbty  and 
•fhctimMH  wMiln  30  day*  of  nq[iust  by 
any  ptnon  if  iha  davioa  datcribed  in  the 
pnmaitot  woHftcatton  wihuiiMJuu  is 
detnmiaad  to  be  sobsisntlally  equivalent. 
The  InfonMtiaB  I  agree  to  maka  aveiU>Ie 
will  be  a  doplftali  of  the  pnmaricat 
notification  snbmisetoa.  timhiding  any 
adverse  mStlc$  and  eflecUwnees  infimnation, 
but  excluding  all  patiwt  identifiais.  and 
ttsde  seaet  uid  nonfidentiel  commercial 
infinmation,  as  defined  in  21 CFR  20.61. 

(2)  Th«  autement  in  paragraph  (a)(1) 
of  tUa  aacttoB  diouM  be  sf^wd  by  the 
certifier,  made  on  a  ieparrte  page  of  the 
pnmaiicet  notification  sufamiaaian,  and 
clearly  identified  aa  "510(k)  eUtement" 

04  All  requeits  far  information 
included  in  paragn^h  (a)  of  this  section 
shall  be  made  in  writing  to  the  certifier, 
whose  name  will  be  publiahed  by  FDA 
on  the  list  of  pemarKel  notification 
submissions  n»  vdiich  substantial 
equivalence  detemdnations  have  been 
made. 

(c)  The  information  provided  to 
requestors  will  be  a  duplicate  of  the 
premaiket  notification  submission, 
including  any  adverse  infonnatlMi,  but 
excluding  aU  pedent  identifiers,  and 
trade  aeciet  and  confidentiBl 
commercial  infonnation  as  defined  in 
S  20.61  of  this  chapter. 

6.  Section  807.94  is  revised  to  read  as 
follows: 


I807J4   FofmatofadeaeNicerlMleation. 

(a)  A  class  III  certification  submitted 
as  part  of  a  premaiket  notification  shall 
state  as  follows: 

I  certify,  in  my  capacity  as  (position  held 
in  compeny),  of  (company  name),  that  I  have 
conducted  a  leeaonable  search  <rf  all 
inlbimation  known  or  otherwise  available 
about  the  types  and  causes  of  saiiBty  or 
effectiveness  problems  that  have  been 
reported  for  the  (type  of  device).  I  further 
ontify  thet  I  am  aware  of  tlie  types  of 
problems  to  which  the  (type  of  device)  is 
susceptible  and  that,  to  the  best  of  my 
knowledge,  die  following  summary  df  the 
types  and  causes  of  safaty  or  effectiveness 
prablems  about  the  (type  of  device]  is 
complete  and  accurate. 

(b)  The  statement  in  paragraph  (a)  of 
this  section  should  be  signed  by  the 
certifier,  clearly  identified  as  "class  m 
certification,"  and  included  at  the 
beginning  of  the  section  of  the 
premarket  notification  submission  that 
sets  forth  the  class  m  summary. 

7.  Section  807.95  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

|a07J5   ConfMantialHy  of  infonnation. 


make  a  510(k)  smnmaiy 
i  effsctiveness  data 
puUic  within  30  days  of 
a  detenninatian  that  the 

itially  equivalent  to 

another  devic#.  Aoonrdingly.  even  when 
a  510(k)  submitter  baa  complied  with 
set  forth  in  paragraj^ 
is  section, 
for  a  premarket 
miission  cannot  be 
granted  beyon  i  30  days  after  FDA  issues 
a  determinatifl  a  of  equivalency. 


(d)FDA 
oftheaafrty 
available  to 
theiaauanoe 
device  is 


the  conditii 
(b)  and  (c)  of 
confidentiali 
notification  si 


Dated:  Noven  ber  30, 1994. 
WimamlLBnliard. 
Interim  Deputy  Commissioner  for  Policy. 
(FR  Doc.  94-30422  Filed  12-13-04;  8:45  am] 
iSJJNQ  COOa  41«  .41-^ 
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in  the  home  r 
providing '. 


UMI 


SUMMARY:  TheJAgency  hereby  publishes 
interim  final  rhies  governing  its 

|tdmini8tration  of  au  pair 
ir  programs  permit 
^  to  enter  the  United 
iod  of  one  year  for  the 
"ng  with  an  American 
-B  participating  directly 
I  of  the  family  and 
sd  child  care  services. 
The  foreign  na  donal  also  attends  a 
United  States  i  iccredited  post-secondaiy 
educational  in  ttitution.  Thpse  rules  are 
promulgated  {  ursuant  to  Public  Law 
103-415  whiqi  authorizes  the 
continued  op^ation,  imtil  September 
30, 1995,  of  au  pair  programs  currently 
ae  Agency. 
Jes  are  effiective 
.    995.  With  the  exceptions 
of  §  514.31(j)  (i)  and  (4).  and  $  514.31(k) 
these  rules  apply  to  all  au  pair 
placements  aim  operations  as  of 
February  15,  W95.  The  provisions  set 
forth  at  §  514.»(i)  (1)  and  (4)  and 
§  514.31(k)  shall  apply  only  to  au  pair 
participants  placed  after  February  15, 
1995.  Written  j:omments  regarding  this 
rule  will  be  accepted  until  January  13, 
1995.  j 

ADDRESSES:  Comments  regarding  this 
rule  must  be  plesented  in  duplicate  and 
addressed  as  fi  tllows:  United  States 
Information  A  |ency,  Office  of  the 


designated  by] 
DATES:  These : 
February  15, 


General  Counael.  Rulemaking  110, 301, 
4th  Street.  SW..  Washington,  DC  20547. 

FOR  FURTHBI MRMIM110N  contact: 

Stanley  S.  Colvin,  Assistant  General 
Counsel,  IMted  States  Inftmnation 
Agency,  301 4th  Street  SW., 
Washington,  DC  20S47;  Telephone, 
(202) 619-6829. 

SUPPLEMENTARY  WFDRMATWN.  In  January 
and  April  of  1986,  USIA  desipiated,  on 
a  tempomy  basis,  two  oigaoiaations  to 
carry  out  au  pair  programa.  These 
programs  were  to  operate  as  pilot 
programs  and  were  governed  by  rather 
non-specific  program  guidelines 
developed  contemporaneously  with  the 
temporary  designation.  At  the 
expiration  of  tms  two-year  "trial" 
period,  an  Agency  deteimination  was 
made  not  to  peimanently  designate 
these  pilot  programs.  The  dedsion  not 
to  grant  pennanent  designation  was 
bamd  upon  a  deteimination  that  the 
programs  were  outside  the  Agency's 
statutory  authority  to  oversee 
educational  and  cultural  exchange 
activities. 

As  a  result  of  the  Agency's  decision 
not  to  peimanentiy  designate, 
representatives  of  these  programs 
approached  the  Congress  and  secured 
special  legislation  that  obligated  USIA 
to  continue  to  implement  their  au  pair 
programs.  This  legislative  directive  was 
set  forth  in  Public  Law  100-461  which 
also  directed  the  General  Accoimting 
Office  (GAO)  to  examine  the  use  of  the 
)-visa  in  all  exchange  programs  and  to 
report  their  findings.  In  light  of  this 
legislation  and  Congressitmal  views,  the 
Agency  designated  six  additional 
organizations,  or  "sponsors,"  to  also 
conduct  au  pair  programs. 

The  GAO  report,  issued  in  February 
1990  and  entitled,  "InappRmiiate  Uses 
of  the  J-Visa,"  determined  that  au  pair 
programs,  as  configured,  were  not 
consistent  with  the  Agency's  underlying 
organic  authorities  as  set  fiorth  in  the 
Mutual  Educaticmal  and  Cultural 
Exchange  Act  of  1961  (Fulbright-Hays 
Act).  In  response  to  this  report,  the 
Agency  again  advised  the  now  eight  au 
pair  sponsors,  ^t  their  au  pair 
programs  did  not  fall  within  the 
statutory  parameters  of  the  Fulbrig^t- 
Hays  Act.  In  light  of  the  GAO  Report 
findings,  the  Agency  also  sought 
legislation  to  transfer  the  au  pair 
programs  to  another  U.S.  Government 
agency.  Agency  efforts  to  transfer  au 
pair  programs  to  another  agency  were 
not  entiraly  successfuL  Pursuant  to 
Public  Law  101-454,  the  Congress 
directed  that  USIA  continue  to 
implement  the  ei^t  designated  au  pair 
programs,  under  the  same  terms  and 
conditions,  imtil  the  programs,  could  be 


transferred  to  a  more  appropriate  federal 
agency.  As  a  result  of  this  legislation, 
the  Agency  continued  to  find  itself 
responsible  for  the  implementation  of 
the  au  pair  programs  but  without 
statutory  or  regulatory  authority  to 
oversee  them  adequately. 

No  further  Congressional  action 
regarding  au  pair  programs  was 
undertaken  until  October  7,  1994,  when 
Congress  passed  the  Technical 
Amemlments  to  the  State  Basic 
Authorities  Act  (Public  Law  103-415). 
This  legislation  authorized  the  Agency, 
for  the  first  time,  to  promulgate 
regulations  speciOcally  governing  the  au 
pair  programs.  The  legislation  also 
stipulated  tiiat  USIA  would  be  required 
to  administer  the  programs  only  until 
September  30, 1995.  While  speaking  on 
the  House  floor  before  passage  of  this 
bill.  Chairman  of  the  House  Foreign 
Affairs  Committee,  Lee  Hamilton, 
explained: 

*  •  •  the  bill  waives  Section  555  of  Public 
Law  101-461  and  other  provisions  of  law  to 
allow  the  Director  of  the  U.S.  Infonnation 
Agency  to  admiiiister  au  pair  programs 
through  fiscal  year  1995.  The  bill  requires 
these  programs  to  be  administered  in  a 
manner  consistent  with  the  Mutual 
Educational  and  Exchange  Act  and  requires 
USIA  to  promulgate  regulations  far  the 
conduct  of  au  pair  programs.- 

There  are  serious  questions  to  be  raised 
about  how,  whether,  and  by  which  Federal 
agency  this  program  should  be  conducted. 
The  one-year  authority  contained  in  this 
legislation  is  designed  to  ensure  that  USIA 
issue  appropriate  regulations  for  the 
screening  of  organizations  and  individuals 
participating  in  the  program.  The  Committee 
intends  to  examine  carefully  this  program, 
and  the  permanent  authority  under  which  it 
should  operate,  during  consideration  of  the 

regular  fiscal  year  1996  authorization  fior 
USIA. 

Congressional  Record,  September  19, 
1994, H 9172. 

With  this  clear  directive,  the  Agency 
has  undertaken  the  task  of  crafting 
regulations  to  govern  the  au  pair 
programs  that  are  both  consistent  with 
the  provisions  of  the  Fulbright-Hays  Act 
and  which  also  provide  safeguards  for 
au  pair  participants  and  the  American 
host  families  with  whom  they  are 
placed.  Given  the  wide  popularity  of 
these  programs— and  the  criticisms  of 
the  programs — the  Agency  concluded 
that  the  views  of  the  au  pair 
organizations,  interested  members  of  the 
public  and  the  views  of  those 
congressional  offices  possessing 
jurisdiction  of  educational  and  cultural 
exchange  programs  must  be  considered. 
As  a  result,  these  regulations  have  not 
been  drafted  in  a  vacuum  but  rather 
incorporate  the  views  of  as  many 
interested  persons  as  practicable. 


Accordingly,  given  this  wide 
participation  and  the  statutory  deadline 
imposed  by  the  Congress,  the  Agency  is 
of  the  opinion  that  interim  final 
regulations  are  appropriate. 

Selection  and  Screening 

The  first  area  to  which  the  Agency 
turned  its  attention  was  that  of 
screening  and  placement.  Given  eight 
years  of  program  operation,  the  Agency 
was  familiar  with  the  maimer  in  which 
au  pair  participants  are  recruited  and 
screened  and  is  of  the  opinion  that 
enhancements  to  these  procedures  are 
needed.  Regulations  set  forth  at  §  514.31 
(d)  require  that  au  pair  participants  be 
between  the  ages  of  18  and  26.  be 
secondary  school  graduates,  and  be 
proficient  with  the  English  language.  Au 
pair  participants  are  required  to  be 
interviewed  in  person  for  the  purpose  of 
ascertaining  their  English  language 
proficiency.  The  Agency  is  also 
requiring  tiiat  au  pair  participants 
successfully  pass  a  reference  and 
background  investigation,  including  a 
criminal  records  check.  The  Agency 
anticipates  that  sponsors  will,  during 
this  process,  screen  out  all  persons 
having  previously  participated  in  an  au 
pair  program  in  the  United  States. 

The  Agency  recognizes  that,  in  the 
past,  overseas  agents  working  on  behalf 
of  the  au  pair  organizations  have  been 
responsible  for  tiie  recruitment  and 
screening  of  au  pair  participants.  This 
relationship  has  proven  problematic  as 
evidenced  by  complaints  that  au  pair 
participants  have  been  inadequately 
screened.  Henceforth,  the  Agency  will 
hold  au  pair  organizations  strictly 
accountable  for  any  failure  by  their ' 
designated  agent  to  meet  the  selection 
and  screening  requirements  set  forth  in 
this  regulation. 

Au  pair  sponsors  will  also  be 
responsible  for  the  screening  of 
potential  host  families  pursuant  to 
regulations  set  forth  at  §  514.31(h) 
Specifically,  all  faunily  members 
resident  in  the  home  must  be  personally 
interviewed  and  all  family  members 
must  also  be  U.S.  citizens  or  legal 
permanent  residents.  Au  pair 
organizations  must  also  ensure  that  all 
family  members  resident  in  the  home 
have  successfully  passed  a  background 
investigation  and  that  the  family  has 
adequate  financial  resources  to 
successfully  meet  hosting  obligations. 

Placement,  Training  and  Orientation 

Particular  attention  to  the  placement 
Tjf  an  au  pair  participant  with  an 
American  host  family  has  resulted  in 
new  and  specific  requirements  which 
are  set  forth  in  §  514.31(e).  Because  tiie 
au  pair  will  provide  child  care  services 


for  the  host  family,  the  Agency  has 
concluded  that  an  au  pair's 
responsibility  for  infant  children  merits 
special  attention  and  should  be  limited. 
Accordingly,  sponsors  are  prohibited 
from  placing  an  au  pair  with  a  host 
family  having  a  child  less  than  three 
months  old  unless  a  parent  or  other 
responsible  adult  is  present  in  tiie  home 
and  IS  responsible  for  the  child.  Given 
the  special  care  needs  of  infant  children 
sponsors  will  also  be  required  not  to 
place  au  pairs  with  families  having 
children  under  two  years  of  age  unless 
the  au  pair  is  at  least  twenty-one  years 
old  and  has  at  least  six  months  of 
dociunented  infant  child  care 
experience.  The  Agency  does  not  intend 
to  set  a  minimum  standard  regarding 
documented  infant  child  care 
experience.  However,  evidence  of 
employment  by  nurseries,  day  care 
centers,  or  other  similar  infant  child 
care  providers  is  deemed  appropriate 

In  order  to  ensure  the  best  possible 
adjustment  period  for  the  au  pair  and 
the  host  family,  the  Agency  has 
determififtd  that  a  placement  transition 
period  is  appropriate.  To  this  end. 
sponsors  will  not  be  allowed  to  place  an 
au  pair  with  a  host  family  unless  one  or 
both  parents  have  agreed  to  remain  in 
the  home  for  the  first  week  following 
the  au  pair's  placement  with  the  family 
The  Agency  is  advised  that  many 
families,  if  not  most,  have  followed  this 
practice  in  the  past  and  the  Agency 
believes  it  to  not  be  overly  disruptive 
given  the  benefits  to  be  gained. 
Specifically,  this  week-long  transitioo 
vdll  allow  the  au  pair  to  b«:ome 
familiar  with  the  family  home,  practices 
and  its  members  without  the 
distractions  inherent  in  total 
responsibility  for  the  care  of  the 
children.  Also,  to  further  minimize 
possible  friction  between  the  host 
family  and  the  au  pair  participant. 
sponsors  will  be  required  to  secure, 
prior  to  placement,  a  concise,  signed, 
written  agreement  between  the  host 
family  and  the  au  pair  detailing  the 
hours  and  days  of  child  care  ser\'ices 
that  the  au  pair  will  be  required  to 
perform. 

As  a  further  programmatic 
enhancement,  the  Agency  is  introducuig 
a  requirement,  set  forth  at  §  514.31(g), 
governing  child  safety  and  child 
development  instruction  Specifically, 
sponsors  will  be  required  fo  provide  au 
pair  participants  with  sixteen  hours  of 
child  safety  instruction  At  the 
suggestion  of  sponsors,  the  Agency  will 
allow  this  safety  instruction  to  be ' 
provided  in  the  au  pair's  home  counlrv 
It  is  anticipated  that  a  .standardized 
safety  course  will  be  developed  and 
adopted  by  all  eight  sponsors  with  the 
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assistance  of  a  natiafiaUy  recognized 
acguiixation  expert  in  health  and  safoty 
Instnictian.  Sponsors  will  also  provide 
au  pair  participants  with  not  less  than 
twenty-lour  hours  of  diild  development 
instruction.  Both  the  child  safety  and 
child  development  instruction 
requirements  will  be  completed  prior  to 
the  au  pair's  placement  with  the  host 
Cunily. 

The  Agency  has  long  required  that 
sponsors  conducting  educational  and 
cultural  exchange  programs  provide 
orientation  to  program  participants. 
Requirements  specifically  govoning  au 
pair  activities  are  set  forth  at  §  514.31  (Q 
and  (i).  These  requirements  are  in 
addition  to  orientation  requirements 
that  apply  to  all  educational  and 
cuhursJ  exchange  programs  as  set  forth 
in  $  514.10.  Au  pair  sponsors  will  be 
required  to  provide  au  pair  participants 
with  a  detailed  profile  of  the  family  and 
community  in  which  he  or  she  wiU  be 
placed  as  well  as  the  educational 
institutituis  available  in  the  commimity. 
This  information  will  aUow  the  au  pair 
participant  to  prepare  in  advance  for  the 
transition  into  the  host  family  and 
commimity  and  lessen  the  uncertainty 
that  necessarily  arises  from  travel  to  a 
foreign  country  and  living  with  a 
previously  unknown  £unily. 

To  further  assist  in  this  transition, 
sponsors  shall  advise  host  families  of 
strategies  regarding  crossHmltural 
interaction  and  shall  also  provide 
quarterly  workshops  on  such  issues. 
Both  the  au  pair  and  the  host  family 
must  be  provided  with  copies  of 
Agency-promulgated  regulations 
governing  au  pair  programs.  Finally,  au 
pair  sponsors  will  ensure  that  local 
counselors  acting  on  their  behalf  contact 
the  host  family  and  au  pair  within  forty- 
eight  hours  of  the  au  pair's  arrival  at  the 
host  family's  home  and  shall  meet  with 
the  host  family  and  au  pair  in  person 
within  two  weeks  of  arrival. 

Stipend  and  Hours 

The  au  pair  concept  evolved  in 
Europe  with  young  women  participating 
in  the  family  life  of  a  host  family  while 
serving  as  a  "mother's  helper."  This 
European  model  is  based  upon  the  au 
pair  providing  thirty  hours  of  service  to 
the  host  family  and  the  payment  of  a 
token  weekly  stipend  or  "pocket 
money."  However,  in  adapting  the  au 
pair  concept  to  the  United  States,  au 
pair  sponsors  developed  a  program 
basednipon  the  au  pair  providing  up  to 
forty-five  hours  of  child  care  services  for 
the  host  family  and  receiving  one 
hundred  dollus  a  week  for  such 
services.  As  a  result,  substantial 
controversy  surrounds  the  number  of 
hours  that  au  pair  participants  provide 
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child  care  servi  es  and  the 
compensation  t  tey  receive. 

The  Agency  lias  found  the  question  of 
hours  and  comdensation  to  be  extreuMly 
vexing.  Sponsoi  b  and  host  families 
unifonnly  pleat  that  the  au  pair  concept 
is  not  viable  in  he  United  States  imless 
the  au  pair  participant  may  provide  up 
to  the  forty-five  pours  of  child  care 
services  origins  ly  allowed  in  the  pilot 
programs.  Ahhi  ugh  not  entirely 
convinced  that  u  pair  programs  would 
not  be  viable  iwi  h  reduced  hours,  the 
Agency  elects  t<  continue,  during  this 
Congressionally  mandated  period,  these 
programs  based  upon  forty-five  hours. 

Etased  upon  e  ridence  that  this  forty- 
five-hour  maxii  lum  has  been  ignored  by 
some  host  famines,  the  Agency  proposes 
to  ensure  comptance  with  this 
requirement  by  making  sponsors  strictly 
accoimtable  for  Its  enforcement. 
Accordingly,  pDpuant  to  §  514.31(o), 
the  Agency  may  commence  immediate 
program  revocation  proceedings  against 
a  sponsor  who  nils  to  enforce  and 
monitor  a  host  nmily's  compliance  with 
this  requiremem. 

The  Agency  lias  set  forth  at  §  514.31(|) 
specific  provisii  tns  regarding  hours  of 
work.  In  additio  a  to  the  forty-five  hours 
a  week  maximum,  au  pairs  may  not 
provide  more  thian  nine  hours  of  child 
care  services  oaany  given  day.  Au  pairs 
must  receive  a  ^unimiun  of  one-and-a- 
half  days  off  pei  week  in  addition  to  one 
complete  week^d  off  each  month.  With 
this  approach,  aiu  pairs  providing  forty- 
five  hours  of  child  care  services  per 
week  will  have  ivery  weekend  off  while 
those  providing  less  than  forty-five 
hours  will  be  covered  by  the  one-and- 
a-half  days  per  week  provision.  In 
addition,  au  pair  participants  shall 
receive  two  we<  is  of  paid  vacation. 

The  Agency  h  as  examined  the 
question  of  au  p  air  compensation  and 
has  sought  guid  mce  fiom  regulations 
governing  paym  ent  of  minimum  wage 
promulgated  by  the  Department  of 
Labor.  An  au  pa  r  living  with  a  host 
family  presents  m  analogous 
relationship  to  1  lat  contemplated  at  29 
CFR  552.100.  T|e  Agency  defers,  to 
more  appropriate  authorities,  the 
determination  a  '  whether  an  employer/ 
employee  relatii  inship  is  established 
between  the  au  >air  and  the  host  family. 
However,  au  pa  r  participants  provide 
child  care  servii  es  to  their  host  families 
and  may  proper  y  expect  compensation 
for  such  service  i. 

At  29  CFR  551 1.100  the  Department  of 
Labor  authorizes  a  credit  in  the  amount 
of  $36  against  tDe  federal  hoiu-ly 
minimiun  wageifor  food  and  board 
provided  to  em  iloyees  living  on  an 
employer's  prei  lises.  The  Agency 
adopts  the  $36  <  redit  approach 


authorized  by  the  Department  of  Labor 
in  order  to  ensiue  that  all  au  pair 
participants  receive  uniform 
compensation. 

The  Agency  notes  that  this  , 
Department  of  Labor  regulation  was  last 
amended  in  1979.  Accordingly,  the 
Agency  believes  that  the  cost  of  room 
and  board  is  probably  in  excess  of  the 
allowed  $36  credit.  However,  the 
Agency  is  without  expertise  and 
authority  in  matters  regarding  the     - 
calculation  of  minimum  wage  and 
credits  for  room  and  board  permitted  in 
such  instances.  Comments  regarding  the 
actual  cost  to  host  families  will  be 
viewed  by  the  Agency  as  highly 
instructive  and  the  Agency  anticipates 
that  such  comments  will  be  used  by  the 
Department  of  Labor  as  evidence  that 
the  credit  against  minimum  wage  for 
room  and  board  received  by  au  pairs 
should  be  in  excess  of  $36.  Accordingly, 
the  Agency  is  obligated  to  require  that 
au  pairs  receive  a  weekly  stipend  of 
$155  imtil  such  time  that  the 
Department  of  Labor  indicates  that  a 
hi^er  unount  may  be  used  as  a  credit 
in  the  formulation  of  minimiun  wage. 

Educational  Component 

The  Agency  is  requiring  that  au  pair 
participants  pursue  not  less  than  six 
hours  of  academic  credit  during  their 
year  of  program  participation.  This 
requirement  is  imposed  to  ensure  that 
au  pair  programs  possess,  to  some 
degree,  the  educational  and  cultural 
hallmarks  of  Exchange  Visitor  Program 
activities  authorized  by  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  The  Agency  is  of  the  opinion 
that  this  requirement  will,  in  fact, 
provide  educational  opportunities  to 
participants  that  may  not  be  available  to 
them  in  their  home  country. 

This  requirement,  as  set  forth  at 
§  514.31(k)  shall  be  met  by  enrollment 
in  an  accredited  post-secondary 
institution.  The  Agency  proposes  to 
interpret  "post-secondary  institution" 
broadly  and  anticipates  that  participants 
will  enroll  at  community  colleges  as 
well  as  proprietary  schools  located  in 
the  community  in  which  the  au  pair 
participant  is  placed.  In  similar  fashion, 
"six  semester  hours"  also  includes  the 
academic  equivalent  at  institutions 
operating  on  the  trimester  or  quarterly 
academic  calendar. 

Host  families  will  be  expected  to 
facilitate  the  au  pair's  enrollment  and 
attendance  at  the  chosen  academic 
institution.  The  host  family  is  also 
required  to  pay  the  cost  of  this 
educational  component  or  requirement 
on  behalf  of  the  au  pair  in  an  amount 
not  to  exceed  $500.  In  those  instances 
where  the  educational  stipend  is  i 


insufficient  to  cover  the  full  cost  of 
attendance  at  the  educational 
institutiwi,  the  au  pair  will  be 
responsible  for  the  additional  cost. 

Monitoring^and  Reporting 
Requirements 

With  an  eye  towards  program 
efficiency  and  effectiveness,  and 
cognizant  of  limited  Agency  resources, 
the  Agency  is  imposing  four  specific 
monitoring  requirements  designed  to 
ensure  satisfactory  compliance  with 
these  regulatory  provisions.  Pursuant  to 
§  514.31(m).  au  pair  sponsors  are 
responsible  for  ensuring  monthly 
personal  contact  with  each  au  pair>and 
host  family  participating  in  their 
program.  In  part,  this  contact  will 
ensure  that  the  au  pair  is  not  woridng 
in  excess  of  forty-five  hours  per  week 
and  is  enrolled  and  making  satisfactory 
progress  in  his  or  her  academic  pursuits. 
This  monthly  contact  will  also  allow  for 
ihe  resolution  of  conflicts  between  the 
host  family  and  the  au  pair  before  the 
conflicts  become  insurraounlable  and 
necessitate  the  au  pair's  possible 
removal  from  the  home  or  the  host 
family's  possible  removal  from  the 
program.  As  an  additional  safeguard, 
regional  representatives  acting  on  behalf 
of  the  au  pair  sponsors  will  be  required 
to  make  quarterly  contact  with  each  host 
family  and  au  pair.   ' 

Both  the  local  and  regional 
representatives  will  be  required  to 
report  to  the  au  pair  sponsor  any 
unusual  or  serious  situations  or 
incidents  involving  either  the  au  pair  or 
host  family.  In  similar  fashion,  au  pair 
sponsors  will  be  required  to  promptly 
report  to  the  Agency,  any  incidents 
involving  or  alleging  a  crime  of  moral 
turpitude  or  violence.  Moral  turpitude  is 
interpreted  by  the  Agency  as 
specifically  including,  but  not  limited 
to,  allegations  of  theft,  sexual 
misconduct,  and  child  abuse.  Sponsors 
will  also  be  required  to  report  to  the 
Agency  incidents  which  could  bring  the 
Exchange  Visitor  Program  or  the  Agency 
into  notoriety  or  disrepute. 

In  order  to  assist  the  Agency  in  its 
oversight  of  these  programs,  the  Agency 
is  imposing  six  specific  reporting 
requirements  set  forth  at  §  514.31(n). 
Included,  is  a  requirement  that  sponsors 
submit,  on  an  annual  basis,  a  copy  of  all 
advertising  and  promotional  materials 
used  in  the  recruitment  of  host  families 
or  au  pair  participants.  The  Agency 
imposes  this  requirement  in  order  to 
monitor  effectively  representations 
made  regarding  program  participation. 
Au  pair  sponsors  will  be  expected  to 
conduct  an  annual  survey  of  all  host 
families  and  au  pair  participants  and 
provide  a  summation  of  program 


satisfaction.  Also  required  will  be  a 
summation  of  all  complaints  lodged 
with  the  sponsor  regarding  participation 
in  the  program  and  the  resolution  made 
by  the  sponsor  for  such  complaints.  The 
Agency  anticipates  that  this  information 
will  provide  guidance  regarding  the 
possible  need  for  additional  regulation  ' 
or  program  modification. 

Comment 

The  Agency  invites  comments 
regarding  this  interim  final  rule 
notwithstanding  the  fact  that  it  is  under 
no  legal  requirement  to  do  so.  The 
oversight  and  administration  of  the 
Exchange  Visitor  Program  aredeemedlo 
be  foreign  affairs  functions  of  the  United 
States  Government.  The  Administrative 
Procedures  Act,  5  U.S.C.  553(aKl)(1989) 
specifically  exempts  foreign  affairs 
functions  from  the  rulemaking 
requirements  of  the  AcL 

The  Agency  will  accept  comments  for 
30  days  following  publication  of  this 
interim  final  rule.  A  final  rule  will  be 
adopted  upon  Agency  review  of  all 
comments  received. 

In  accordance  with  5  U.S.C.  605(b). 
the  Agency  certifies  that  this  rule  does 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  considered  to 
be  a  major  rule  within  the  meaning  of 
Section  l(b)ofE.O.  12291.  nor  does  it 
have  federal  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.O.  12612. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  presented  to  the  Office  of 
Management  and  Budget  for  clearance 
pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act. 

List  of  Subfects  in  22  CFR  Part  514 

Cultural  Exchange  Programs. 

Dated:  December  9. 19S4 
Les  Jin, 
General  Counsel 

Accordingly.  22  CFR  Part  514  is 
amended  as  follows: 

PART  514— EXCHANGE  VISITOR 
PROGRAM 

1.  The  authority  citation  for  Part  514 
continues  to  read  as  follows: 

Authority:  8  U  S.C.  1101(aMl5){J),  1182 
1258:  22  U.S.C.  1431-1442.  2451-2460: 
RecHganization  Pfan  NJo  2  of  1977.  42  PR 
62461.  3  CFR.  1977  Comp  p  200;  E.O  12048 
43  FR  13361.  3  CFR.  1978  Comp.  p  168. 
USIA  Delegation  Order  No.  85-5  (50  FR 
27393) 

2.  Part  514  is  amended  by  adding  a 
new  §  114  31  to  read  as  follows 


$514.31    Au  pairs. 

(a)  Introduction.  These  regulations 
govern  Agency-designated  exchange 
visitor  programs  under  which  foreign 
nationals  are^afforded  the  opportunity  to 
live  with  an  American  host  family  and 
participate  directly  in  the  home  life  of 
the  host  family  while  providing  limited 
child  care  services  and  attending  a  U.S 
post-secondary  educational  institution 
of  higher  education. 

(b)  Program  designation.  The  Agency 
may.  in  its  sole  discretion,  designate 
bona  fide  programs  satisfving  the 
objectives  set  forth  in  (a)  above  Such 
designation  shall  be  for  a  period  of  two 
years  and  may  be  revoked  by  the 
Agency  for  good  cause. 

(c)  Program  eligibility  Sponsors  , 
designated  by  the  Agency  to  conduct  au 
pair  exchance  programs  shall 

(1)  Limit  the  participation  of  foreign 
nationals  in  such  programs  to  not  more 
than  one  year; 

(2)  Limit  the  number  of  hours  an  au 
pair  participant  is  obligated  to  provide 
child  care  senices  to  not  mbre  than  45 
hours  per  week. 

(3)  Require  that  the  au  pair  participant 
enrolls  in  a  U.S  institution  of  higher 
education  for  not  less  than  six  semester 
hours  of  academic  credit  or  its 
equivalent. 

(4)  Require  that  all  officers, 
employees,  agents,  and  volunteers 
acting  on  their  behalf  are  adequately 
trained  and  supervised, 

(5)  Require  tnat  au  pair  participant  is 
placed  with  a  host  family  within  one 
hour's  driving  time  of  the  home  of  the 
local  organizational  representative 
authorized  to  act  on  the  sponsor's  behalf 
in  both  routine  and  emergency  matters 
arising  from  the  au  pair's  participation 
in  their  exchange  program; 

(6)  Require  that  each  local 
organizational  representative  maintain  a 
schedule  of  personal  monthly  contact 
(or  more  frequently  as  required)  with 
each  au  pair  and  host  family  for  which 
he  or  she  is  responsible; 

(7)  Require  that  local  organizational 
representatives  not  devoting  their  full 
time  and  attention  to  their  program 
obligations  are  responsible  for  no  more 
than  fifteen  au  pairs  and  host  families, 
and 

(8)  Require  that  each  local 
organizational  representative  is 
provided  adequate  support  ser\-ices  by  a 
regional  organizational  representative 

(d)  Au  pair  selection,  hi  addition  to 
satisfying  the  requirements  of 
§  514.10(a).  sponsors  shall  ensure  that 
all  participants  in  a  designated  au  pair 
exchange  program. 

(1)  Are  between  the  ages  of  18  and  26 

(2)  Are  a  secondary  school  graduate, 
or  equivalent. 


(3)  Are  proficient  in  spoken  English; 

(4)  Are  capable  of  fully  participating 
in  the  program  as  evidenced  by  the 
satisfactory  completion  of  a  physical; 

(5)  Have  been  personally  inter\'iewed, 
in  English,  by  an  organizational 
representative;  and 

(6)  Have  successfully  passed  a 
background  investigation  that  includes 
verification  of  school,  three,  non-family 
related  personal  and  eraplojTnent 
references,  a  psychological  profile  and  a 
criminal  record  check. 

(e)  Au  pair  placement.  Sponsors  shall 
secure,  prior  to  the  au  pair's  departure 
from  the  home  country,  a  host  family 
placement  for  each  participant. 
Sponsors  shall  not: 

(1)  Place  an  au  pair  with  a  family 
\mless  the  family  has  specifically  agreed 

that  one  or  both  parents  will  remain  in 
the  home  during  the  first  week 
following  the  au  pair's  arrival; 

(2)  Place  an  au  pair  with  a  family 
having  a  child  aged  less  than  three 
months  unless  a  parent  or  other 
responsible  adult  is  present  in  the 
home: 

(3)  Place  an  au  pair  with  a  host  family 
having  children  under  the  age  of  two. 
unless  the  au  pair  is  at  least  twenty-one 
years  of  age  and  has  at  least  six  months 
of  docimii;nted  infant  child  care 
experience. 

(4)  Place  the  au  pair  with  a  family 
unless  a  concise  agreement  between  the 
au  pair  and  host  family  regarding  the 
hours  and  days  of  child  care  services 
has  been  signed  by  both;  and 

(5)  Place  the  au  pair  with  a  family 
who  can  not  provide  the  au  pair  with  a 
suitable  private  bedroom. 

(f)  Au  pair  orientation.  In  addition  to 
the  orientation  requirements  s€t  forth 
herein  at  §  514.10,  all  sponsors  shall 
provide  au  pairs,  prior  to  their  departure 
from  the  home  country,  with  the 
following  information. 

(1)  A  copy  of  9II  operating  procedures, 
rules,  and  regulations,  including  a 
grievance  process,  which  govern  the  au 
pair's  participation  in  the  exchange 
program: 

(2)  A  detailed  profile  of  the  family 
and  community  in  which  the  au  pair 
will  be  placed: 

(3)  A  detailed  profile  of  the 
educational  institutions  in  the 
community  where  the  au  pair  will  be 
placed,  including  the  financial  cost  of 
attendance  at  these  institutions;  and 

(4)  A  detailed  summary  of  travel 
arrangements. 

(g)  Au  pair  training.  Sponsors  shall 
provide  the  au  pair  participant  with 
child  development  and  child  safety 
instruction,  as  follows: 

(1)  Prior  to  departure  from  the  home 
country,  the  au  pair  participant  shall- 


receive  not  less  than  sixteen  hours  of 
child  safety  instruction;  and 

(2)  Prior  to  placement  with  the 
American  host  ramily,  the  au  pair 
participant  shal  receive  not  less  than 
twenty- four  hoi  rs  of  child  development 
instruction. 

(h)  Host  fami  y  selection.  Sponsors 
shall  adequate!; '  screen  all  potential 
host  famihes  ar  d  at  a  minimum  shall: 

(1)  Require  tl  at  all  family  members 
are  U.S.  citizen  1  or  legal  permanent 
residents; 

(2)  Require  tl  at  all  family  members 
are  fluent  in  sp  »ken  English; 

(3)  Require  tl  at  all  family  members 
resident  in  the  lome  have  been 
personally  inte:  viewed  by  an 
organizational  1  epresentative; 

(4)  Require  tl  at  all  family  members 
have  successfu  ly  passed  a  background 
investigation  ir  eluding  employment 
and  personal  re  ferences; 

(5)  Require  tl  at  the  host  family  has 
adequate  finani  ial  resources  to 
undertake  host  ng  obligations;  and 

(6)  Provide  a  written  detailed 
summary  of  the  exchange  program  and 
the  parameters  9f  their  and  the  au  pair's 
duties,  particip  ition,  and  obligations. 

(i)  Host  fami  y  orientation,  hi  addition 
to  the  requireni  ents  set  forth  at  §  514.10, 
sponsors  shall: 

(1)  Informal  host  families  of  the 
philosophy,  ru  es,  and  regulations 
governing  the  s  jonsor's  exchange, 
program; 

(2)  Provide  a  1  selected  host  famiUes 
with  a  copy  of  \gency-promulgated 
Exchange  Visit  )r  Program  regulations;    - 

(3)  Advise  al  selected  host  famiUes  of 
strategies  gove:  ning  cross-cultural 
interaction  anc  conduct  quarterly 
workshops  or  a  aminars  on  child  care  or 
cross-cultural  i  >sues.  Host  family 
attendance  at  such  workshops  or 
seminars  is  a  condition  of  program 

|id  failure  to  attend  will 
possible  termination  of 
participation,  and 
piat  the  organization's 
local  counselol  responsible  for  the  au 
pair  placemen!  contacts  the  host  family 
and  au  pair  wi  bin  forty-eight  hours  of 
the  au  pair's  ai  'ival  and  meets,  in 
person,  with  tl  e  host  family  and  au  pair 
within  two  wet  iks  of  the  au  pair's  arrival 
at  the  host  fam  ly's  home. 

(j)  Stipend  aj  id  hours.  Sponsors  shall 
require  that  au  pair  participants: 

(1)  Are  com{  ensated  at  a  rate  of  not 
less  than  $153. 30  per  week, 

(2)  Do  not  pi  ovide  more  than  9  hours 
any  given  day; 

minim  am  of  one  and  a 
half  days  off  p^r  week  in  addition  to  one 
complete  weeli  end  ofi'each  month;  and 

(4)  Receive  t  vo  wm^ks  of  paid 
vacation. 
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(k)  Educational  component.  Sponsors 
shall  require  that  during  the  period  of 
program  participation,  all  au  pair 
participants  are  enrolled  in  an 
accredited  post-secondary  institution  for 
not  less  than  six  hours  of  academic 
credit  (or  its  equivalent).  As  a  condition 
of  program  participation,  host  family 
participants  must  agree  to  facilitate  the 
enrollinent  and  attendance  of  the  au 
pair  and  to  pay  the  cost  of  such 
academic  course  work  in  an  amount  not 
to  exceed  $500. 

(1)  Performance  bond.  Sponsors  shall 
collect  and  hold  in  a  segregated  bank 
account  a  performance  bond  in  the 
amount  of  $500  from  each  au  pair 
participating  in  their  exchange  program. 
The  bond  shall  be  returned  to  the  au 
pair  participant  no  more  than  thirty 
days  following  his  or  her  return  to  their 
home  country.  In  the  event  that  the  au 
pair  participant  fails  to  return  to  their 
home  country  upon  successful  program 
completion  or  termination,  the 
performance  bond  shall  be  forfeited  and 
the  sponsor  shall  donate  the  bond  to  an 
internationally  recognized  charitable 
organization  dedicated  to  the 
advancement  of  child  welfare. 

(m)  Monitoring.  Sponsors  shall  fully 
monitor  all  au  pair  exchanges,  and  at  a 
minimum  shall: 

(1)  Require  monthly  personal  contact 
by  the  local  counselor  with  each  au  pair 
and  host  family  for  which  the  counselor 
is  responsible.  Coimselors  shall 
maintain  a  record  of  this  contact; 

(2)  Require  quarterly  contact  by  the 
regional  counselor  with  each  au  pair 
and  host  family  for  which  the  counselor 
is  responsible.  Counselors  shall 
maintain  a  record  of  this  contact; 

(3)  Require  that  all  local  and  regional 
counselors  are  apprised  of  their 
obligation  to  report  unusual  or  serious 
situations  or  incidents  involving  either 
the  au  pair  or  host  family;  and 

(4)  Promptly  report  to  the  Agency  any 
incidents  involving  or  alleging  a  crime 
of  moral  turpitude  or  violence. 

(n)  Reporting  requirements.  Along 
with  the  annual  report  required  by 
regulations  set  forth  at  §  514.17, 
sponsors  shall  file  with  the  Agency  the 
following  information: 

(1)  A  summation  of  the  results  of  an 
annual  survey  of  all  host  family  and  au 
pair  participants  regarding  satisfaction 
with  the  program,  its  strengths  and 
weaknesses; 

(2)  A  summation  of  all  complaints 
regarding  host  family  or  au  pair 
participation  in  the  program,  specifying 
the  nature  of  the  complaint,  its 
resolution,  and  whether  any  unresolved 
complaints  are  outstanding; 

(3)  A  summation  of  all  situations 
which  resulted  in  the  placement  of  an 
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au  pair  participant  with  more  than  one 
host  family; 

(4)  A  report  by  a  certified  public 
accountant  attesting  to  the  sponsor's 
compliance  with  the  procedures  and 
reporting  requirements  set  forth  in  this 
subpart; 

(5)  A  report  detailing  the  name  of  the 
au  pair,  his  or  her  host  family 
placement,  location,  and  the  names  of 
the  local  and  regional  organizational 
representatives;  and 

(6)  A  complete  set  of  all  promotional 
materials,  brochures,  or  pamphlets 
distributed  to  either  host  family  or  au 
pair  participants. 

(0)  Sanctions.  In  addition  to  the 
sanctions  provisions  set  forth  at 
§514.50,  the  Agency  may  undertake 
immediate  program  revocation 
procedures  upon  documented  evidence 
that  a  sponsor  has  failed  to: 

(1)  Comply  with  the  au  pair 
placement  requirements  set  forth  in 
paragraph  (e)  above; 

(2)  Satisfy  the  selection  requirements 
for  each  individual  au  pair  as  set  forth 
in  paragraph  (d)  above;  and 

(3)  Enforce  and  monitor  host  family's 
compliance  with  the  stipend  and  hours 
requirements  set  forth  in  paragraph  (i) 
above. 
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Information  Returns  Required  of 
United  States  Persons  Witt)  Respect 
To  Certain  Foreign  Corporations 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury 

ACTION:  Final  regulations. 


SUMMARY:  This  document  contains  final 
Income  Tax  Regulations  relating  to 
information  returns  required  of  United 
States  persons  with  respect  to  annual 
accounting  periods  of  certain  foreign 
corporations.  These  regulations  clarify' 
certain  requirements  of  the  hicome  tax 
Regulations  relating  to  Form  5471  and 
affect  controlled  foreign  corporations" 
and  their  United  States  shareholders. 
EFFECTfVE  DATE:  January  13. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Cooper.  202-622-3840,  not  a  toll  free 
number. 


SUPPLEMENTARY  MFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  number  1545-1317.  Estimates  of 
the  reporting  burden  in  these  final 
regulations  will  be  reflected  in  the 
burden  of  Form  5471. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducmg  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer.  PC:FP 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget 
Attention;.  Desk  Officer  for  the 
Department  of  the  Treasurj-,  Office  of 
Information  and  Regulatory  Affairs 
Washington,  DC  20503 

Background 

On  July  7,  1992,  the  IRS  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (57  FR  29851) 
proposing  amendments  to  the  Income 
Tax  Regulations  (26  CFR  part  1)  under 
sections  6035,  6038,  and  6046  of  the 
Internal  Revenue  Code  of  1986  (Code). 
These  amendments  were  proposed  to 
clarify  the  requirements  of  §§  1.6035-1 
1.6038-2,  and  1.6046-1  of  the  Income  * 
Tax  Regulations  relating  to  Form  5471 
Written  comments  responding  to  the 
notice  were  received.  No  public  hearing 
was  requested  and,  therefore,  no  public 
hearing  was  held.  Some  commentators 
suggested  that  the  amendment  to 
§  1.6038-2(h)  would  impose  a  greater 
burden  with  respect  to  ongoing 
compliance  and  conversion  of  data 
gathering  routines  than  present 
requirements;  however,  the  majority  of 
the  responses  to  this  amendment  have 
been  favorable.  After  consideration  of 
these  comments,  tiie  Service  has 
determined  that  the  overall  burden  is 
alleviated.  Thus,  having  considered  all 
comments  regarding  the  proposed 
amendments,  those  amendments  are 
adopted  (with  certain  effective  date 
chsmges)  by  this  Treasury  decision 

The  changes  to  paragraph  (h)  (and 
corresponding  changes  in  §  1.6046-l(g)) 
are  effective  for  taxable  years  ending 
after  December  31. 1994,  but  only  for 
returns  filed  after  December  31.  i995 


Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It'has  also 
been  determined  that  section  553(b)  of 


the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  the  proposed 
nilemaking  preceding  these  regulations 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business 

Drafting  Information  . 

The  principal  author  of  these 
regulations  is  Carl  Cooper  of  the  Office 
of  Associate  Chief  Counsel 
antemational).  IRS  However,  personnel 
from  other  offices  of  the  IRS  and 
"Treasury  Departinent  participated  in 
their  development 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 
26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows. 

PARTI-INCOME  TAXES 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  partas  follows: 

Authority:  26  L'  S  C  7805  *  •  • 

§1.6035    [Amended] 

Par.  2.  Section  1.6035-1,  paragraph 
(a)(1)  is  amended  by  adding  a  sentence 
at  the  end  to  read  as  follows. 

§  1 .6035-1    Returns  of  U.S.  officers, 
directors  and  lO-pereent  sharetioldefs  of 
foreign  personal  holding  companies  for 
taxable  years  beginning  after  Septemt)er  3. 

(a)"v 

(1)  *  *  *  In  the  case  of  a  foreign 
personal  holding  company  which  is  a 
specified  foreign  corporation  (as  defined 
in  section  898),  the  taxable  year  of  such 
corporation  shall  be  treated  as  its  annual 
accounting  period 


§1.6038    [Amended] 

Par.  3.  Section  1  6038-2  is  amended 
as  follows 

1  Paragraph  (d)(5)  is  added  following 
paragraph  (d)(4)  and  immediately  before 
the  concluding  text 


2.  Pangrqth  (e)  is  amwidad  by 
ramoviiig  tM  third  tantence  and  adding 
twro  new  MotanoM  in  its  place. 

3.  Pangnfik  (fKlOMiii)  is  amended  by 
ranoving  tfaa  wiord  "and"  immediately 
following  the  sonicolon  and  paragraph 
(f)(10)(iv)  is  amended  by  ranoving  tl^ 
colon  and  adding  a  sraucolon  in  its 
place. 

4.  Paragrqih  (f)(10)(v)  is  added. 

5.  Paragraph  (^  is  amended  as 
follows: 

a.  The  introductory  text  of  paragraph 
(g)  is  amended  by  replacing  the  colon 
with  a  period  and  adding  a  second 
sentence  at  the  end. 

b.  The  concluding  text  of  paragraph 
(g)  is  amended  by  removing  the  wmds 
"form  and". 

6.  Paragraph  (h)  is  revised. 

7.  The  adoitions  and  revisions  read  as 
follo«vs: 


fIJOSt-a   liitoiinllun 


ralunw  raqbirad  of 
■pactto 
pailods  of  oaftiln 


SI.IMfc 


(d)  •  •  • 

(5)  For  taxable  yean  ending  after 
December  31. 1987,  with  respect  to  a 
corporation  organized  under  the  laws  of 
American  Samoa,  the  term  does  not 
include  an  infhvidual  who  is  a  bona  fide 
resident  of  American  Samoa, 
provided — 

(i)  80  percent  at  nK»e  of  the  gross 
income  of  the  corporation  for  the  3-year 
period  ending  at  the  rloae  of  the  taiuble 
year  (or  for  such  part  of  such  period  as 
such  corporation  or  any  predecessor  has 
been  in-existence)  was  derived  from 
sources  within  American  Samoa  or  was 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  American 
Samoa;  and 

(ii)  50  percent  or  more  of  the  gross 
income  of  such  corporation  for  such 
period  (or  part]  was  derived  from  the 
conduct  of  an  active  trade  or  business 
within  American  Samoa. 
•        •       •        •        • 

(e)  *  *  *  b  the  case  of  a  specified 
foreign  corporation  (as  defined  in 
section  898).  the  taxable  year  of  such 
corporation  dull  be  treated  as  its  annual 
accounting  period.  The  term  annual 
accounting  period  may  refer  to  a  period 
of  less  than  one  year,  where,  for 
example,  the  foreign  income,  war 
profits,  and  excess  profits  taxes  are 
determined  on  the  basis  of  an 
accounting  period  of  less  than  one  year 
as  described  in  section  902  (c) 

(5).  '  •  • 

(10)  •  •  • 

(v)  For  Forms  5471  filed  for  taxable 
years  ending  after  December  15, 1990. 


/  Vol.  59.  No.  239  /  W(  dnesday.  Decembw  14,  1994  /  Rules  and  Raigulatlons 


Feda^l  Register  /  Vol.  59.  No.  239  /  Wednesday.  December  14, 1994  /Rubs  and  ReeuIaUons  64303 


sudi  eamingi  and  profits  information  as 
the  form  shal  prescribe,  including  post- 
1986  undistri  mted  earnings  described 
in  section  9o4(c)(l),  pre-1987  amoimts. 
total  eamingtiland  profits,  and 
previously  ta^  earnings  and  profits 
described  in  aection  959(c);  and 


\j^FlnaiuaM  statements.  •  *  • 
Forms  5471  ^ed  after  September  30, 
1991,  shall  cobtain  this  information  in 
such  form  or  manner  as  the  form  shall 
prescribe  with  respect  to  each  foreign 
corporation:  I 
*        *        •I     *        * 

(h)  Method  of  reporting.  Except  as 
provided  in  this  paragraph  (h),  all 


amounts 
and(g)ofthJ 
in  United  Si 
statement  of 
The  foUowini 


[shed  under  paragraphs  (f) 
1 8ecti<m  shall  be  expressed 
dollara  with  a 
exchange  rates  used, 
rules  shall  apply  for 


taxable  years  ending  after  December  31, 
1994,  with  respect  to  returns  filed  after 
December  31 J 1995.  All  amounts 
fumidied  un4er  paragraph  (g)  of  this, 
section  shall  M  expressed  in  United  .^ 
States  dollarslcomputed  and  translated 
in  conformityj  with  United  States 
generally  accepted  accounting 
principles.  Amounts  fumishf^  under 
paragraph  (g)ll)  of  this  section  shall  also 
be  furnished  m  the  forei^  corporation's 
functional  cujrency  as  required  on  the 
form.  Bamins  and  profits  amounts 
furnished  unfer  paragraphs  (f)(10)  (i), 
(iii),  (iv),  and  jv)  of  this  section  shall  be 
expressed  in  he  foreign  corporation's 
functicmal  cu  rency  except  to  the  extent 
the  form  requ  res  specific  items  to  be 
translated  int  >  United  States  dollara. 
Tax  amounts  ifumished  under  paragraph 
(f)(lG)(ii)  of  this  section  shall  be 
furnished  in  I  tie  foreign  currency  in 
which  the  taisk  »  are  payable  and  in 
United  States  dollara  translated  in 
accordance  w  th  section  986(a).  All 
amounts  fum  shed  under  paragraph 
(f)(ll)  of  this  taction  shall  be  expressed 
in  U.S.  dollar  t  translated  from 
functional  cu  rency  at  the  weighted 
average  exchi  nge  rate  for  the  year  as 
defined  in  §  1  989(b)-l  The  foreign 
corporation 'sTunctional  currency  is 
determined  utider  section  985.  All 
statements  su  )mitted  on  or  with  the 
return  requin  d  under  this  section  shall 
be  rendered  i  i  the  English  laiiguage. 
*        •       •        •        * 

§1.6046-1   (A  nendad] 

Par.  4.  Sect  on  1.6046-1  is  amended 
as  follows: 

1  Paragrap  i  (b)(10)  introductory  text 
is  amended  bV  removing  the  language 
"A  copy  of  th  ;  following  statements" 
and  adding  "'  'he  following 


UMI 


information"  in  its  place;  and  by 
removing  the  language  "form  and". 

2.  Paragr^>h  (fM5)  is  added. 

3.  Paragraph  (g)  is  amended  by  adding 
three  sentenoes  at  the  end. 

4.  The  additions  and  revisions  read  as 
follows: 

f1.6046-l    Ralunw  aa  10  wganiiatioo  or 
raarganliaUon  of  fonign  Gorporaiiona  and 
aa  to  acquiaWons  ofthair  atock,  on  or  aflar 
January  1,  IMS. 

(f)*** 

(5)  Accounting  period  and  taxable 
year.  In  the  case  of  a  specified  foreign 
corporation  (as  defined  in  section  898), 
the  taxable  year  of  such  corporation 
shall  be  treated  as  its  anniial  accounting 
period. 

(g)  *  *  *  For  taxable  yeare  ending  after 
December  31, 1994,  with  respect  to 
returns  filed  aftw  December  31, 1995, 
all  amounts  furnished  under  paragraph 
(c)  of  this  se<.tion  shall  be  expressed  in 
United  .States  doUara  oomputed  «id 
translated  in  comfiumity  with  United 
States  genemUy  accepted  accounting 
principles.  Amoiuits  furnished  under 
paragraph  (c)(3)(i)  of  this  section  shall 
also  be  nuni^ed  in  the  foreign 
corporation's  functional  currency  as 
required  on  the  form.  Information 
described  in  paragraphs  (bHlO)  and 
(c)(3)  of  this  section  shall  be  submitted 
in  such  form  or  manner  as  the  form 
shall  prescribe. 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  6.  The  authority  for  part  602 
continues  to  read  as  follows:  . 

Authority:  26  U.S.C.  7805. 

Par.  7.  Section  602.101,  paragraph  (c) 
is  amended  by  removing  the  existing 
entries  for  1.6038-2  and  1.6046-1  from 
the  table  and  adding  the  following 
entries  to  the  table  in  numerical  order 
to  read  as  follows: 

1600.101    0MB  Control  numbers. 

*        •        •        •        • 

(c) '  •  * 


CFR  part  or  section  where  iden- 
tified and  descriied 


Current 

OMBcorv 

trolNo. 


1.6038-2 


1.6046-1 


1545-^704 
1545-0806 

1545-1317 

• 

1545-0704 
1546-0794 
1545-1317 


Maigarat  Milner  Ridurdaon, 

Commissioner  of  Internal  Revenue 

Approved.  November  10. 1994 
Leslie  Samueb, 

Assistant  Secretary  of  the  Treasury 
IFR  Doc.  94-30586  FUed  12-13-94,  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  63 

[AD-FRL-6116-5] 

RtN206O-AD93 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Qasollne  Distribution 
(Stage  I) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


SUMMARY:  The  final  rule  provided  in  this 
document  is  a  national  emission 
standard(s)  for  hazardous  air  pollutants 
(NESHAP)  for  bulk  gasoline  terminals 
and  pipeline  breakout  stations  pursuant 
to  section  112  of  the  Clean  Air  Act  as 
amended  in  1990  (the  Act).  On  February 
8.  1994,  EPA  proposed  a  NESHAP  for 
the  gasoline  distribution  source 
category.  On  August  19, 1994,  the  EPA 
also  published  supplementary  data  and 
recommendations  on  the  level  of  control 
for  gasoline  cargo  tanks.  This  document 
announces  the  EPA's  final  decisions  on 
the  rule. 

This  final  nile  requires  sources  to 
achieve  emission  limits  reflecting 
application  of  the  maximimi  achievable 
control  technology  (MACT)  consistent 
writh  section  112(d)  of  the  Act.  The  rule 
regulates  all  hazardous  air  pollutants 
(HAF's)  identified  in  the  Act's  list  of 
189  HAP's  that  are  emitted  from  new 
and  existing  bulk  gasoline  terminals  and 
pipeline  breakout  stations  that  are  major 
sources  of  HAP's  or  are  located  at  plant 
sites  that  are  major  sources  of  HAP's. 
DATES:  Effective  Date.  December  14. 
1994. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  Act.  judicial  review  of 
NESHAP  is  available  only  by  filing  a 
petition  for  review  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  today's 
publication  of  this  final  rule.  Under 
section  307(b)(2)  of  the  Act,  the 
requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  the  H»A  to  enforce  these 
requirements. 


ADDRESSES:  DocJtet  Docket  No.  A-^2- 
38,  containing  information  considered 
by  the  EPA  in  developing  the 
promulgated  standards,  is  available  for 
public  inspection  and  copying  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  including  all  non-Government 
holidays,  at  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center,  room 
Ml  500.  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington. 
DC  20460;  telephone  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying. 

Background  Information  Document 
The  backgroimd  information  docuinent 
(BID)  for  the  promulgated  standards 
may  be  obtained  as  supphes  permit 
from  the  U.S.  Environmental  Protection 
Agency  Library  (MD-35),  Research 
Triangle  Park,  North  CaroUna  27711. 
telephone  (919)  541-2777;  or  from  the 
U.S.  Department  of  Commerce,  National 
Technical  Information  Service  (NTIS), 
Springfield.  Virginia  22161,  telephone 
(703)  487^650.  Please  refer  to 
"Gasoline  Distribution  Industry  (Stage 
I) — Background  Information  for 
Promulgated  Standards"  (EPA-453/R- 
94-O02b).  The  BID  contains.  (1)  a 
summary  of  the  public  comments  made 
on  the  proposed  standards  and  the 
EPA's  responses  to  the  comments,  and 
(2)  a  summary  of  the  revisions  made  to 
the  regulatory  analysis  presented  at 
proposal.  Electronic  versions  of  the  BID 
as  well  as  this  preamble  and  final  rule 
are  available  for  download  from  the 
EPA's  Technology  Transfer  Network 
(TTN),  a  network  of  electronic  bulletin 
boards  developed  and  operated  by  the 
Office  of  Air  Quality  Planning  and 
Standards.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control 
The  service  is  free,  except  for  the  cost 
of  a  phone  call.  Dial  (919)  541-5742  for 
up  to  a  14,400  bits  per  second  (bps) 
modem.  If  more  information  on  TTN  is 
needed,  contact  the  systems  operator  at 
(919)  541-5384. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  and  technical  information 
concerning  the  final  rule,  contact  Mr. 
Stephen  Shedd,  Waste  and  Chemical 
Processes  Group,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711;  telephone 
(919)  541-5397.  For  information 
regarding  the  economic  impacts  of  the 
rule,  contact  Mr.  Scott  Mathias. 
Innovative  Strategies  and  Economics 
Group,  Air  Quafity  Strategies  and 
Standards  Division,  at  the  above 
address;  telephone  (919)  541-5310.  For 
information  regarding  the  test  methods 
and  procedures  referenced  in  the  rule. 


contact  Mr  Roy  Huntley,  Emission 
Inventory  and  Factore  Group, 
Emissions.  Monitoring  and  Analysis 
Division,  at  tile  above  address; 
telephone  (919)  541-1060. 
SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows. 
I.  Applicability 
n.  Summary  of  Major  Changes  Since  Proposal 

A  Applicability 

B  Level  of  Control 
in  Significant  Comments  and  Changes 

A  Applicability  Determination 

B  Equipment  Leak  Requirements 

C  Storage  Vessel  Requirements 

D  Cargo  Tank  Requirements 

E.  Continuous  Monitoring 
IV  Summary  of  the  Final  Rule 

A  Sources  Covered 

B  Standards  for  Sources 

C.  Effective  Date  for  Compliance 

D  Compliance  Extensions 

E.  Compliance  Testing  and  Monitoring 

F  Recordkeeping  and  Reporting 

V  Administrative  Requirements 

A  Docket 

B  Executive  Order  12866 

C.  PaperHork  Reduction  Act 

D  Regulatory-  Flexibility-  Act 

E.  Regulator)'  Review 

I.  Applicability 

The  final  rule  is  applicable  to  all 
existing  and  new  bulk  gasoline 
terminals  and  pipeline  breakout  stations 
that  are  major  sources  of  HAP's  or  are 
located  at  plant  sites  that  are  major 
sources.  Major  source  facilities  that  are 
subject  to  this  rule  must  install  and 
operate  the  control  equipment  and 
implement  the  work  practices  required 
in  the  rule  Section  112(a)  of  the  Act 
defines  major  source  as  a  source,  or 
group  of  sources,  located  within  a 
contiguous  area  and  imder  common 
control  that  emits  or  has  the  potential  to 
emit,  considering  controls,  10  tons  per 
year  (tpy)  or  more  of  any  individual 
HAP  or  25  tpy  or  more  of  any 
combination  of  HAP's  Area  sources  are 
stationary  sources  that  do  not  qualify  as 
"major  "  The  term  "affected  source"  as 
used  in  this  rule  means  the  total  of  all 
HAP  emission  points  at  each  bulk 
gasoline  terminal  or  pipeline  breakout 
station  that  is  subject  to  the  rule 

To  determine  the  applicability  of  this 
rule  to  facihties  that  are  within  a 
contiguous  area  of  other  HAP-emitting 
emission  sources  that  are  not  part  of  the 
source  category  covered  by  this  rule,  the 
ovmer  or  operator  must  determine 
whether  the  plant  site  as  a  whole  is  a 
major  source.  A  formal  HAP  emissions 
inventory  must  be  used  to  determine  if 
total  HAP  emissions  from  all  HAP 
emission  sources  at  the  plant  site  meets 
the  definition  of  a  major  source.  To 
determine  the  applicability  of  this  rule 
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to  {adlities  that  are  not  contiguous  with 
other  HAP-emitting  emission  sources 
(i.e..  to  stand-alone  bulk  gasoline 
terminals  or  pipeline  brediout  station 
facilities),  the  owner  or  operator  may 
use  the  emissions  screening  equations 
in  the  rule,  which  are  intended  to 
identify  clearly  nonmajor  (area)  sources, 
or  conduct  a  formal  HAP  emissions 
inventory 

Certain  assumptions  used  by  all 
nomnajor  sources  in  the  emission 
screening  equations  will  become 
enforceable  limitations  on  the  facility's 
operations  under  this  rule.  These 
enforceable  limitations  include,  type  of 
gasoUne  used,  type  and  number  of 
storage  vessels,  limit  on  gasoline 
throu^put,  level  of  cargo  tank  vapor- 
tightness,  and  number  of  valves,  piunps, 
connectors,  loading  arm  valves,  and 
open-ended  lines  in  gasoline  service. 
Federally  enforceable  limitations  must 
be  established  outside  the  provisions  of 
this  rule,  for  facilities  using  the 
emissions  inventory  for  determination 
of  their  major  source  status,  and  for 
some  parameters  used  by  facilities  in 
the  emission  screening  equation.  The 
vapor  processor  outlet  emission  limit  for 
cargo  tank  emissions  and  minimum 
efficiency  for  fixed  roof  storage  vessel 
emissions  are  the  faderally  enforceable 
limitations  that  must  be  estabU^ed 
outside  the  provisions  of  this  rule  to  be 
used  in  the  emission  screening 
equations.  Facilities  using  the  emission 
screening  equations  in  the  rule  are 
required  to  record  their  assumptions 
and  calculations,  notify  the 
Administrator  that  the  facility  is  using 
the  screening  equations  and  provide  &e 
results  of  the  calculations,  and  operate 
the  facility  in  a  manner  not  to  exceed 
the  operational  parameters  used  in  the 
calculations.  Larger  facilities  (those  that, 
in  and  of  themselves,  have  HAP 
emissions  over  50  percent  of  the  major 
source  emissions  thresholds  above  and 
use  the  emissions  screening  equations 
in  the  rule)  are  additionally  required  to 
submit  to  the  Administrator  for 
approval  their  assumptions  and 
calculations,  maintain  records  to 
document  the  parameters  have  not  been 
exceeded,  and  submit  an  annual 
certification  that  the  operational 
parameters  established  for  the  facility 
have  not  been  exceeded. 

n.  Sonunary  of  Major  Changes  Since 
Proposal 

On  February  8. 1994  (59  FR  5868),  the 
EPA  proposed  NESHAP  for  all  major 
soxirce  bulk  gasoline  terminals  and 
pipeline  breakout  stations  and  provided 
notice  of  a  public  hearing  on  the 
proposal.  A  public  hearing  was  held  on 
March  10. 1994.  and  the  60-day 
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comment  peri  ad  ended  on  April  11. 
1994.  On  Augist  19. 1994  (59  FR 
42788),  the  EI  A  pubhshed  an 
annoimcemeqt  of  the  availability  of 
supplementaljinformation  pertaining  to 
the  level  of  caiatrol  and  test  procedures 
for  cargo  tank  leakage,  and  established 
a  comment  pe  riod  for  this  information. 
Public  commi  nts  received  in  response 
to  the  proposi  i  and  the  supplemental 
notice  have  hi  en  considered  in  this  final 
rulemaking  a<  tion. 

In  response  to  comments  received  on 
the  proposed  i  tandards,  changes  have 
been  made  in  developing  the  final  rule. 
While  several  {of  these  are  clarifying 
changes  designed  to  make  the  Agency's 
intent  clearer,  a  number  of  them  are 
significant  du  nges  to  the  proposed 
control  requir  anents  of  the  standards. 
Substantive  cManges  made  since 
proposal  are  (Bscribed  in  the  follov«ring 
sections.  The  Agency's  responses  to 
public  commits  that  are  not  addressed 
in  this  preamble  and  the  revised 
analysis  for  the  final  rule  are  contained 
in  the  BID  for  this  final  nilemaking  (see 
ADDRESSES  section  of  this  document). 

A.  AppUcabUky 

The  constan  ts  in  the  proposed 
emission  estin  lation  screening  equations 
have  been  moaified  based  on  lower 
emission  fact(9^  for  leakage  emissions 
from  tank  trucks  and  equipment 
components,  fti  addition,  the  storage 
vessel  constanfts  have  been  recalculated 
using  the  current  EPA  emission 
equations  (puflication  AP-42,  Section 
12)  to  estimate  evaporative  emissions 
from  the  storage  of  gasoline.  Finally,  an 
adjustment  fat  tpr  has  been  added  to 
each  equation  to  account  for  facilities 
that  do  not  hai  idle  any  reformulated  or 
oxygenated  gasoline  containing  methyl 
tert-butyl  ethe*  (MTBE). 

For  the  puq  oses  of  this  rulemaking 
and  under  cer  ain  conditions,  the  EPA 
has  determine  1  that  a  bulk  gasoline 
terminal  or  pi]  leline  breakout  station 
facility's  "pot(  ntial  to  emit"  (PTE)  may 
be  based  on  cc  rtain  operating 
limitations  thi  t  are  made  enforceable 
under  this  rult .  These  limitations  would 
be  established  in  the  range  between 
actual  and  ma  dmum  design  conditions 
based  on  emis  (ion  screening  equations 
provided  in  the  rule.  If  a  facility's 
operation  (e.ga  gasoline  throughput) 
exceeds  these  imitations  or  if  a  facility 
fails  to  mainta  n  records  or  report  as 
required  in  thi  s  final  rule,  it  will  be 
considered  to  >e  in  violation  of  the  rule. 

B.  Level  of  Covtrol 

The  propose  d  leak  detection  and 
repair  (LDAR)  requirements  for 
controlling  eqi  upment  leaks  have  been 
replaced  with  i  visual  inspection 
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program.  Instrument  leak  detection  and 
repair  will  be  an  available  alternative 
rather  than  the  basis  of  the  final  rule 
Both  new  and  existing  major  sources  are 
required  to  perform  a  visual  leak 
inspection  of  their  equipment  on  a 
monthly  basis. 

At  proposal,  the  "floor,"  or  minimum 
level  of  control  for  gasoline  storage 
vessels  at  existing  facilities  was 
determined  to  be  the  requirements  in  40 
CFR  part  60,  subpart  Kb,  the  new  source 
performance  standards  (NSPS  subpart 
Kb)  which  apply  to  new  volatile  organic 
liquid  storage  vessels.  Based  on  the 
revised  analysis,  a  new  floor  for  storage 
vessels  has  been  determined.  Only  the 
storage  vessel  floating  roof  closure 
device  or  "rim  seal"  requirements  in  the 
NSPS  subpart  Kb  are  now  considered  to 
be  the  floor  for  existing  storage  vessels. 
Gasketed  "fittings"  (such  as  hatch 
covers,  vents,  drains,  etc.),  which  are 
also  an  NSPS  subpart  Kb  requirement, 
are  not  now  considered  to  be  a  part  of 
the  floor  for  this  rule.  However,  in  the 
final  rule  gasketed  fittings  are  required 
to  be  installed  on  existing  external 
floating  roof  storage  tanks  that  do  not 
meet  the  NSPS  subpart  Kb  rim  seal  - 
requirement,  as  of  today's  date. 

'The  floor  level  of  control  and  the 
control  requirements  for  leakage  bom 
controlled  cargo  tanks  (tank  trucks  and 
railcars)  at  existing  and  new  major 
source  bulk  terminals  have  been 
changed  so  that  cargo  tanks  must 
annually  pass  a  certification  test  with  a 
25  mm  (1  inc^)  of  water  pressure  decay 
limit  (in  S  minutes,  after  pressurization 
to  +460  mm  (+18  inches)  of  water 
column  and  then  evacuation  to  - 150 
mm  ( -  6  inches)  of  water]  instead  of  the 
75  mm  (3  inch)  of  vtaiet  pressure  decay 
proposed  limit.  In  addition,  cargo  tank 
owners  and  operators  are  required  to 
annually  perform  a  pressure  test  of  the 
cargo  tank's  internal  vapor  valve  and  to 
be  able  to  meet  a  63  mm  (2.5  inch) 
pressure  change  limit  at  any  time.  Test 
procedures  to  be  used  in  performing 
these  tests  are  added  to  the  final  rule.  At 
proposal,  new  bulk  gasoline  terminals 
were  required  to  install  and  operate  a 
vacuum  assist  vapor  collection  system 
to  minimize  cargo  tank  leakage.  The 
requirement  for  vacuum  assist  has  been 
replaced  with  the  same  leak  testing 
requirements  described  above  for  cargo 
tanks  that  load  at  existing  faciUties.     * 

m.  Significant  Comments  and  Changes 

Comments  on  the  proposed  standards 
and  the  supplemental  notice  were 
received  from  indiotry.  State  and  local 
air  pollution  control  agencies,  trade 
associations,  an  environmental  group, 
and  a  U.S.  Government  agency  A 
detailed  discussion  of  comments  and 


the  EPA's  responses  can  be  found  in  the 
promulgation  BID,  which  is  referred  to 
in  the  ADOflESSES  section  of  this 
doaunmt  The  major  comments, 
responses,  and  changes  made  to  the  rule 
since  proposal  are  discussed  below. 

A.  Applicability  Determination 

1.  Screening  Equaticms 

Several  commenters  felt  that  the  EPA 
did  not  fully  explain  or  support  the 
development  of  the  proposed  emission 
estimation  screening  equations.  As  a 
result,  these  two  equations  were 
characterized  by  some  commenters  as 
arbitrary.  One  commenter  who  had 
experience  preparing  emissions 
inventories  for  bulk  gasoUne  terminals 
in  Texas  painted  out  that,  for  several 
terminals  that  do  not  exceed  the  10/25 
tons  of  MAP'S  per  year  threshold,  the 
screening  equation  incorrectly  indicates 
that  many  of  these  terminals  emit 
greater  thm  10/25  tons  of  HAP's. 

The  development  of  the  screening 
equations  was  discussed  in  the 
preamble  to  the  proposed  standards. 
This  development  was  explained  in 
more  detail  in  a  memorandum  that  was 
inchided  at  proposal  in  the  rulemaking 
docket  (item  iI-B-23),  and  has  been 
updated  and  included  in  the  final 
docket.  These  equations  were  not 
arbitrary,  but  were  developed 
specifically  to  identify  fedlities  that 
have  the  lioieatial  to  emit  (PTE)  less 
than  10/25  tons  per  year  of  HAP  and  to 
reduce  the  amount  of  effort  needed  to 
perform  applicability  determinations. 
However,  if  a  facility  has  other  HAP 
emission  sources  not  considered  in  the 
equation,  the  equation  will  under- 
predict  emissions  and  cannot  be  used  to 
determine  if  the  facility  is  a  major 
source.  Some  commenters  expressed 
support  for  the  use  of  screening 
equations  as  an  aid  in  determining  rule 
applicability,  but  most  of  them  had 
suggestions  for  revising  the  equations  to 
make  them  more  accurate  and  useful.  In 
response  to  all  of  these  comments,  the 
equations  have  been  retained  in  the  rule 
but  have  been  revised  to  accommodate 
the  concerns  of  commenters  and  to 
make  them  more  accurate  in  their 
function  as  9  screening  tool.  These 
modifications  and  the  new  equations  are 
discussed  in  detail  in  the  responses  to 
the  following  comments. 

Some  commenters  suggested  that, 
instead  of  using  "worst-case"  HAP- 
emitting  gasolines  to  derive  the 
constants  in  the  equations,  the  Agency 
should  use  average  parameters  to 
promote  consistency  between  the 
equations  and  the  rule.  Also,  the  EPA 
should  include  an  adjustment  factor  for 


fecilities  th^  do  not  handle  gasoline 
oxygmaled  with  MTBE. 

At  proposal,  the  EPA  developed  the 
screening  equations  based  on  a  HAP  to 
VOC  ratio  that  was  determined  to 
represent  the  average  MTBE  content  in 
reformulated  and  oxygenated  gasolines, 
and  not  the  "wtwst-case"  ratio.  In  the 
gasoline  composition  analyses  that  were 
available  to  the  Agency  before  proposal, 
the  MTBE  content  in  gasoline  ranged 
from  11.8  to  16.3  percent.  Based  on 
these  data,  tiie  EPA  made  an  assumption 
that  the  average  MTBE  content  of 
reformulated  and  oxygenated  gasolines 
was  11.9  percent,  which  is  slighUy 
higher  than  the  lowest  percentage  found 
in  the  data.  In  addition,  the  EPA 
assumed  that  most  facilities  that  handle 
higher  MTBE  content  oxygmated 
gasolines  would  also  handle  the  lower 
MTBE  content  reformulated  gasolines. 
This  approach  is  consistent  with  the 
Agency's  intent  to  avoid 
underestimating  emissions  in  this 
screening  i»ocess.  which  could  allow  a 
major  source  to  be  deemed  an  area 
source  and  thus  improperly  escape 
applicability  of  tiiis  rule.  Facilities  in 
any  case  will  have  the  opportunity  to 
perform  a  full  emissions  inventory  in 
order  to  make  a  more  accurate 
determination  of  their  status. 

The  EPA  agrees  that  the  proposed 
emission  factors  overestimate  HAP 
emissions  from  facilities  handling 
gasoline  witiiout  MTBE  As  a  result,  an 
adjustment  factor  has  been  included  in 
the  screening  equations  for  facilities  in 
this  situation.  FaciKties  that  handle,  or 
anticipate  handling,  any  oxygenated  or 
reformulated  gasoline  containing  MTBE 
as  a  component  Mrill  not  use  the 
adjustment  factor  in  performing  the 
calculations. 

Several  commenters  felt  the  EPA's 
assumption  that  annually  certified  and 
tested  tank  trucks  with  vapor  control 
lose  10  percent  of  the  displaced  vapors 
through  leakage  while  loading  is  too 
high.  The  EPA  has  reevaluated  the  basis 
for  its  assumption  that  tank  trucks  in  an 
annual  test  program  lose  10  percent  of 
the  displaced  vapors  as  leakage 
emissions.  The  EPA  has  calculated  a 
new  leakage  jate  that  is  much  lower 
than  the  proposed  figure,  and  this 
calculation  is  discussed  in  Section 
m.D.l  of  this  notice. 

Commenters  stated  that  fixed-roof 
storage  vessels  connected  to  a  vapor 
control  device  emit  virtually  n©  HAP's 
and  that  a  term  should  be  added  to 
represent  and  quantify  the  low  emission 
levels  from  such  controlled  tanks.  The 
EPA  agrees  with  the  commenters  and 
has  added  a  new  expression,  (1-CE),  to 
both  screening  equations  The  term 
"CE"  represents  the  control  efficient^  of 


the  control  device  uaad  to  process 
vapon  from  the  fixed-roof  tank.  The 
value  of  CE  must  be  documemed  by  the 
facility  as  meeting  the  definition  of 
federally  enforoeable  in  subpart  A  of  40 
CFK  part  63  (Genoal  Provisions).  If  the 
facility  is  not  controlling  emissions  from 
its  fixed-roof  tanks  using  a  vapor  control 
device,  a  value  of  zero  will  be  entered 
for  the  term  "CE." 

Sieveral  commentws  feh  that  the 
emissim  factors  used  for  pump  seals 
and  valves  were  too  high,  based  on 
recent  data  collected  at  marketing 
facilities.  Tlie  EPA  has  evaluated  the 
new  data  and  agrees  with  this  comment. 
The  emission  fectors  for  pump  seals  and 
valves  have  been  revised  as  discussed 
under  Section  III.B.1  of  this  notice. 

Commenters  felt  that  the  equations 
should  provide  emission  credits  for 
fecihties  that  have  implemented  an 
instrument  LDAR  program  or  vacuum 
assist  vapor  collection.  Data  provided  by 
industry  show  that  the  use  of  visual 
inspection  programs  is  just  as  effective 
as  the  use  of  instrument  LDAR  in 
identifying  equipment  leaks  at 
marketing  terminals  and  breakout 
stations,  as  discussed  further  in  Section 
III.B.2  of  this  notice.  As  a  result,  tiie 
EPA  vrill  not  grant  credits  to  facilities 
that  currentiy  use  an  LDAR  program. 
The  EPA  has  decided  to  not  require 
vacuum  assist  as  explained  in  Section 
III.D.2.a  of  this  notice,  due  to  Agency 
concerns  about  the  control  effectiveness 
of  vacuum  assist  technology  at  bulk 
terminal  loading  racks.  As  a  resuh,  the 
EPA  also  will  not  provide  emission 
credits  for  any  facility  using  vacuum 
assist  technology 

One  commenter  stated  that  emission 
standards  or  limitations  more  stringent 
than  Uie  Federal  NSPS  (40  CFR  part  60, 
subpart  XX)  limit  (35  mg/liter)  should 
be  recognized.  The  term  "EF"  in  the 
screening  equation  for  bulk  terminals 
apphes  to  any  federally  enforceable 
emission  standard  in  effect  for  the  vapor 
processor  The  concept  of  "federally 
enforceable,"  defined  in  §63.2,  allows 
emission  standards  or  limitations  more 
stringent  than  the  NSPS  limit. 

One  commenter  believed  that  the 
screening  equations  should  be  modified 
to  account  for  storage  vessels  that  store 
MTBE  for  infrequent  periods  and 
durations.  The  EPA  does  not  intend  to 
regulate  under  this  rule  storage  vessels 
that  store  only  MTBE  or  any  other 
gasoline  component  or  additive  All  the 
other  non-gasoline  liquids  such  as 
MTBE  will  be  studied  for  regulation 
under  the  forthcoming  NESHAP  source 
category  of  'Non-Gasoline  Liquid 
Distribution  "  under  section  112  of  the 
Act. 


ConuDenteis  requested  guidance  on 
how  to  estimBte  emissions  from  "swing" 
tanks,  which  store  gasoline  only  part  of 
the  time,  hi  keeping  with  the  intent  of 
these  equations  as  an  emission 
estimation  screening  tool,  the  EPA  has 
made  the  simplifying  assumption  that 
vessels  storing  gasoline  for  any  period 
or  periods  during  a  year  will  be 
assumed  to  store  gasoline  year  round. 
As  a  result,  the  emissions  from  "swing" 
tanks  will  be  estimated  in  the  same  way 
as  for  tanks  that  store  gasoline  on  a 
continuous  basis.  Owners  and  operators 
should  use  the  emissions  inventory 
approach,  as  specified  in  §  63.420(a)(2) 
and  (b)(2),  if  these  assiunptions  lead  to 
a  significant  overestimation  of  HAP 
emissions  at  their  facility. 

2.  Emissions  Inventory 

As  a  supplement  to  the  emission 
estimation  screening  equations. 
§  63.420(a)(2)  and  (b)(2]  of  the  proposed 
rule  exempted  those  facilities  "for 
which  the  owner  or  operator  has 
documented  to  the  Administrator's 
satisfaction  that  the  facility  is  not  a 
major  source  as  defined  in  section 
112(a)(1)  of  the  Clean  Air  Act."  The 
proposal  preamble  on  page  5877 
indicated  that  an  "emissions  audit" 
would  have  to  be  performed  to  satisfy 
these  provisions.  One  C(»<.:menter  felt 
that  the  rule  provisions  should 
specifically  state  that  the  estimation  of 
emissions  for  the  applicability 
determination  is  to  be  accomplished  by 
means  of  an  emissions  audit,  as  was 
stated  in  the  preamble.  Several  other 
commenters  found  the  term  "emissions 
audit"  confusing^ and  questioned  what 
the  EPA  would  consider  acceptable  for 
demonstrating  applicability  Some 
suggested  that  the  familiar  term 
"emission  inventory"  be  substituted 
because  emission  inventories  are 
common  requirements  and  procedures 
are  in  place  under  many  State  programs. 
Others  requested  that  the  EPA  define  or 
provide  an  approved  methodology  for 
conducting  the  emissions  audit.  One 
commenter  said  that  the  public  should 
have  an  opportiuity  to  comment  on  this 
guidance  prior  to  this  rule  being 
promulgated.  One  commenter  thought 
that  the  EPA  should  eliminate  the 
requirement  that  a  source  determine  its 
applicability  status  by  means  of  an 
emissions  audit.  They  felt  such  a 
requirement  is  unnecessary  and 
contrary  to  prohibitions  in  Executive 
Order  12866  since  major  sources,  which 
are  subject  to  part  70  permitting,  are 
already  required  to  determine  their 
applicable  regulatory  requirements  and 
identify  them  in  their  permit 
applications. 


source  status  as  an 


the  proposal  prean  ible,  the  EPA  was 


referring  to  a  call 
potential  to  emit 
federally  enfpi 
calculations  are  s 
being  prepared 
Federal  and  State 
Therefore,  the  int 
in  accord  with  the 


Li  describing  th(  formal  means  of 
documenting  a  Cac  lity's  major  or  area 


Wl  U.^^  I  Vol.  59,  No.  239  /  W«fa.«d.y,  Ds,»n.b»  14.  1994  /  R,l«  „d  R«ul^.  MM7 


"emissions  audit"  in 


tion  of  a  faciUty's 
~  considering 
controls.  Such 
lar  to  those  already 

many  existing 
mtrol  programs, 
it  of  the  Agency  was 
'loughtsofthe 


commenters.  The  (tiscussion  in  the 
preamble  and  the  Requirements  in  the 


ed  to  clarify  and 
with  the  rule  and 
contrary  to 
70  permitting 
A  feels  that 
g  HAP  emissions 


final  rule  are  inte: 

simplify  complii 

are  not  known  to 

provisions  of  the 

requirements.  The 

guidance  on  perfo: 

inventories  is  not  seeded  since  the 

preparation  of  suchinventories  is 

standard  practice.  JThe  activities 

undertaken  in  resp  onse  to  part  70 

requirements  are  a  iplicable  and  may 

relieve  the  majorit '  of  the  burden  of 
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3.  Potential  to  Emi : 

One  commenter  felt  that  the  rule  was 
not  clear  in  explaii  ling  whether  a 
facility's  major  soi  rce  appUcability  is 
determined  from  "  lotential  to  emit" 
(PTE)  or  actual  em  ssions  and  asked  for 
clarification.  Sevei  al  commenters  who 
interpreted  the  rul^  to  indicate  that  PTE 
should  be  used  expressed  disagreement 
with  the  EPA,  and  beUeved  that  basing 
major  source  appli  cabiUty  on  a  source's 
PTE  would  draw  ii  ito  the  regulation 
many  more  soured  than  the  EPA  has 
anticipated.  They  Said  the  EPA  should 
recognize  that  therp  are  inherent  limits 
in  the  operational  barameters 
(throughput,  etc.)  if  gasoline 
distribution  facilities,  and  major  source 
determination  shotild  be  based  on  a 
source's  actual  emissions  or  at  least  a 
more  reasonable  gasoline  loading 
potential.  The  Amirican  Petroleum 
Institute  (API)  recommended  a  scheme 
for  categorizing  faqilities  based  on 
actual  emission  rales  that  they  felt 
would  alleviate  ths  "potentially  drastic 
consequences"  of  Applying  the  PTE 
definition.  These  categories  are:  I — 
actual  emissions  exceed  the  major 
source  threshold  (:  0/25  tpy).  so  the 
source  is  subject  tc  all  provisions  of  the 
rule;  II — actual  em  ssions  are  greater 
than  80  percent  bu  t  less  than  100 
percent  of  (he  maj(  r  source  amounts. 
The  facility  would  have  to  certify  its 
area  source  status  ty  obtaining  a  permit 
with  enforceable  lipiits.  submit  annual 
certification  of  emission  rates,  and 
notify  the  EPA  of  any  change  that  could 
increase  HAP  iemis  sions;  HI— actual 
emissions  are  grea  er  than  50  percent 
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but  less  than  or  equal  to  80  percent  of 
the  major  source  definition.  The  facility 
would  have  to  submit  annual 
certification  and  provide  notification  of 
any  change;  IV — actual  emissions  are  50 
percent  or  less  of  the  major  source 
cutoRis.  This  facility  would  only  have  to 
provide  notification  of  any  changes 
affecting  emissions.  Another  commenter 
suggesteid  tbat  applicability  should  be 
based  on  a  combination  of  the  potential 
to  emit  of  the  vapor  recovery  system  and 
the  actual  emissions  of  the  storage 
vessel  rim  seals  and  fittings  using  the 
EPA's  current  emission  factors. 

At  proposal,  the  EPA  did  not  use  the 
term  PTE  in  the  preamble  discussion  or 
in  the  proposed  rule.  However,  the 
proposed  rule  and  discussion  in  the 
preamble  did  reference  the  General 
Provisions  (40  CTH  part  63,  subpart  A), 
which  includes  a  definition  for  PTE. 
This  definition  is  as  follows: 

Potential  to  emit  means  the  maximum 
capacity  of  a  stationary  source  to  emit  a 
pollutant  imder  its  physical  and  operational 
design.  Any  physical  or  operational 
limitation  on  capacity  of  the  stationary 
source  to  emit  a  pollutant,  including  air 
pollution  control  equipment  and  restrictions 
on  hours  of  operation  or  the  tjrpe  or  amount 
of  material  combusted,  stored,  or  processed, 
shall  be  treated  as  part  of  its  design  if  the 
limitation  or  the  effect  it  would  have  on 
emissions  is  federally  enforceable. 

Terminals  and  breakout  stations  have 
many  limitations  that  affect  emissions 
and  some  of  these  can  vary  according  to 
gasoline  demand.  Industry  provided 
data  showing  many  methods  to 
calculate  maximum  capacity,  including 
total  tank  storage  capacity,  loading  rack 
pumping  capacity,  feeder  pipeline 
pumping  rate,  etc.  Each  of  these 
methods  of  calculating  capacity  results 
in  different  and  conflicting  PTE  results. 
The  EPA  has  decided  to  provide  an    - 
approach  in  the  final  rule  that  provides 
the  faciUty  an  opportunity  to  set  some 
operational  and  physical  limitations 
that  best  fit  its  own  operation  only  if  all 
the  HAP  emitted  are  from  affected 
gasoline  operations.  The  EPA 
considered  allowing  gasoline  terminals 
and  pipeline  breakout  stations  emitting 
additional  HAP  emissions  from  non- 
gasoline  soiu-ces  at  the  plant  site  to  use 
this  approach.  However,  the  EPA 
believes  covering  all  situations  and 
other  source  categories  under  this  rule 
would  be  too  complex  and  uncertain. 
Therefore,  those  sources  would  have  to 
obtain  enforceable  conditions  and 
limitations  outside  the  provisions  of  this 
rule. 

Under  this  approach  for  plant  sites 
emitting  HAP  only  from  affected 
gasoline  operations,  the  bulk  gasoline 
terminal  or  pipeline  breakout  station 


facility  can  establish  its  potential  to 
emit  through  a  combination  of 
operational  and  physical  limitations 
that  are  otherwise  federally  enforceable 
outside  the  context  of  this  rule  orihat 
are  made  enfoiceable  through 
compliance  with  parameters  included  in 
the  screening  equatioi»  in  this  rule. 
Examples  of  allowable  federally 
enforceable  limitations  and  conditions 
are  provided  in  the  definitions  section 
of  the  General  Provisions  ($  63.2). 
Examples  of  limitations  at  bulk 
tenninab  and  pipeline  stations  that  are 
required  to  meet  the  definition  of 
federaUy  enfoiceable  outside  the  context 
of  this  rale  are  emiasion  limits  on  vapor 

procesaon  that  process  emissions  frtMU 

storage  vesaek  and  caigo  tanks. 

Recardkeqting  and  leportii^ 
requiramants  will  be  used  to  monitor 
annpUanoe  with  all  limitations.  Thus, 
the  final  rule  allows  the  focihty  to  limit 
PTE  by  complying  with  the  approved 
values  <rf  the  ^ykal  at  operational 
fMuamctaw  contained  in  the  onission 
saeening  aquations,  such  as  maximum 
throu^pot.  Thia  provides  the  fecility 
the  most  flexibility  in  operations 
without  overestimating  PTE. 

The  prapoaad  rule  raqidred  facilities 
to  either  use  a  qiecific  emission 
estimation  screodi^  equation  or 
prepare  an  inventory  of  emissions  to 
determine  their  amissions  for 
deteiminatkm  of  ma)or  or  area  source 
status.  Hm  proposal  allowed  area  source 
facilities  to  report  their  appUcability 
findings  and  calculations  in  their  initial 
notifications  to  the  Agency  [required 
under  §  63.9(b)).  After  review  and 
acceptance  by  the  Agency,  tiie  facility 
would  have  been  omsidered  an  area 
source  and  would  not  be  subject  to  the 
control  requirements  of  the  rule. 
Changes  to  the  final  rule  establish 
certain  facility  parameters  used  in  the 
emission  screening  eqiiation  as  new 
"physical  or  onentional  Hmitation(sl  on 
the  capacity  of  the  stationary  source  to 
emit  a  pollutant."  Upon  request,  the 
owner  or  operator  of  the  bulk  gasoline 
terminal  or  pipeline  breakout  station 
will  be  responsible  for  demonstrating 
compUance  with  the  facility's 
applicabihty  determination,  including 
all  'assumpticms,  limitations,  and 
parameters  used  to  calculate  potential  to 
emit  HAP. 

To  monitor  these  limitations,  certain 
facilities  are  required  in  the  final  rule  to 
axmually  certify  that  these  facility 
parameters  are  not  being  exceeded.  It 
would  be  burdensome  and  unnecessary 
for  all  facilities  below  the  emissions 
threshold  for  major  sources  to  provide 
detailed  reports  and  records,  and 
annually  certify  that  changes  have  not 
occurred.  As  suggested  in  the  API 


commmits,  only  fodlities  within  50 

percent  of  the  emissions  threshold  for 
major  sources  will  be  required  to  submit 
a  detailed  report  of  these  calculations 
and  assimiptions  used  in  the 
calculations  in  an  initial  report,  and 
then  provide  annual  certification  that 
the  estabhshed  facility  parameters  are 
not  being  exceeded.  The  remaining 
facilities  will  need  to  retain  a  record  at 
the  facihty  of  Uiese  calculations  and 
notify  die  Administrator  of  the  use  and 
resuhs  of  the  emission  screening 
equation.  These  records  would  remain 
at  the  facility  for  inspection  by  the 
Administrator  If  the  PTE  "Kmitations" 
are  exceeded  or  if  the  facility  fails  to 
keep  records  or  report  as  required,  the 
facility  will  be  in  violation  of  this  rule 
and  may  in  some  cases  be  considered  a 
major  source  and  be  subject  to  the 
emission  standards  of  this  rule. 

The  final  role  also  requires  the  reports 
submitted  containing  those  limitations 
and  certifications  to  be  approved  by  the 
Administnto-  and  made  available  for 
pubUc  inspection.  The  notifications  and 
reports  documenting  those  limitations 
must  be  submitted  within  1  year  of 
today's  date  to  the  Administrator.  The 
final  rale  allows  facilities  to  change 
these  parameters  aher  submittal  of  the 
revised  calcufations  and  approval  by  the 
Administrator. 

If  the  facility  becomes  an  area 
(noimiajor)  soiuce  by  complying  with 
the  PTE  enforceable  limitations  and 
conditims  established  under  this  final 
rule,  then  the  emissicm  control 
requirements  of  this  rule  would  not 
appfy.  Furthermore,  for  purposes  of 
section  112  of  the  Act,  it  would'not  be 
a  regulated  area  source  that  would  be 
required  to  have  an  operating  permit 
under  40  CFR  part  70.  In  other  words, 
being  subject  to  the  PTE  limitations  in 
this  role  does  not  in  and  of  itself  make 
the  facility  subject  to  40  CFR  part  70. 
However,  there  may  be  other  reascms 
that  the  stationary  source  is  required  to 
comply  with  40  CFR  part  70. 

The  EPA  believes  the  mechanisms 
provided  in  this  rule  for  limiting  PTE 
provide  adequate  safeguards  for  this 
source  category  However,  the  EPA  is 
still  evaluating  whether  the  general 
approach  taken  in  this  rule  will  be 
appropriate  for  other  source  categories. 
4.  Refinery  Bulk  Terminals 

One  commenter  requested  that,  for 
bulk  terminals  contiguous  to  refineries, 
the  EPA  clearly  define  the  separation 
between  terminal  storage  tanks  and 
refinery  storage  tanks.  These  terminals 
are  usually  fed  from  tanks  located 
within  the  refinery  itself,  often 
.thousands  of  feet  from  the  terminal. 
Refinery  tanks  will  be  regulated  by  the 


NESHAP  for  petroleum  refineries 
(proposed  at  59  FR  36130,  July  15. 
1994).  The  commenter  felt  tiiat  tanks  not 
located  at  the  terminal  itself  should  be 
considered  part  of  the  refinery  for  the 
purposes  of  regulation. 

Several  commenters  were  of  the 
opinion  that  tiie  EPA  should  distinguish 
the  association  and  appUcability  of  the 
gasoline  distribution  MACT  rule  bom 
Uie  refinery  MACT  rale  currently  under 
development  Many  commenters  beUeve 
that  only  cargo  tank  loading  racks  and 
cargo  tank  leakage  should  be  regulated 
at  terminals  that  are  "contiguous  to" 
refineries,  and  that  tankage  and 
equipment  leakage  emissions  should  be 
regulated  under  the  refinery  MACT  rale 
One  suggested  method  to  distinguish 
whether  fiMalities  are  sut^ect  to  the 
refineiy  rule  or  the  gasolme  distribution 
rule  is  to  consuh  the  applicable 
Standard  Industrial  Classification  (SIC) 
codes  already  assigned  to  these 
facilities. 

Terminals  and  pipeline  faciUties 
oontipious  to  refineries  are  of  two  types 
First,  there  are  terminals  and  pipeline 
facilities  that  are  located  within  a 
contiguous  area  and  under  common 
control,  but  are  ""naged  by  the 
"marketing"  or  "distribution" 
depahments.  though  they  are  located  on 
the  same  property  as  a  refinoy  The 
other  type  are  terminals  and  pipeline 
facihties  located  among  the  refinery 
process  units  and  storage  tanks  and 
managed  by  the  "refinery"  management 
departments.  SIC  codes  are  assigned  and 
are  cuirentiy  being  used  by  these 
facilities  to  distinguish  between 
equipment,  hklustry  conmientera 
expressed  a  need  to  retain  this 
reparation  because  they  often  have 
separate  management  for  maintenance, 
capita)  improvements,  persoimel.  and 
operation  of  the  assigned  equipment 
Tliis  separation  would  keep  the 
maiiagement  of  the  air  pollution  control 
equipment  under  the  same  management 
structure  as  the  surrounding  process 
equipment.  The  Agency  agrees  with  the 
commenters  that  maintaining  this 
structure  would  be  beneficial,  because  it 
will  increase  the  management  of  proper 
operation  and  maintenance  of  tiie 
control  equipment,  decrease  compliance 
costs,  and  improve  the  reporting  and 
recordkeeping  and  enforcement  of  this 
rale. 

Since  a  final  rale  caimot  refer  to 
another  standard  that  has  not  been 
promulgated  as  a  final  mie,  this  change 
is  not  incorporated  into  the  final 
gasoline  distribution  rale.  The  Agency, 
however,  plans  to  carry  out  this  change 
by  modifying  this  rale  at  the 
promulgation  of  the  refinery  .M.ACT 
standards.  The  proposed  reCnerj'  MACT 
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standards  contain  different 
requirements  for  equipment  leaks  and 
compliance  schedules  for  storage  tanks. 
The  Agency  will  assess  the  differences 
between  these  two  rules  after  it 
considers  public  comments  on  the 
refinery  MACT  proposal  and  develops 
the  final  refinery  MACT  standards. 
Meanwhile,  all  provisions  of  this 
gasoline  distribution  rule  will  be 
implemented  as  they  are  being 
promulgated  here,  since  there  are  no 
requirements  in  this  rule  that  must  be 
implemented  before  the  scheduled    . 
promulgation  of  the  refinery  MACT 
standards.  Independent  of  the  SIC  code 
designation  decision  discussed  above, 
the  EPA  will  make  a  decision  in  the 
refinery  MACT  rule  on  the  use  of 
emission  trading  or  averaging  between 
the  collocated  gasoline  distribution  and 
refinery  sources.' 

B.  Equipment  Leak  Requirements 

1  Emission  Factors 

Several  commenters  strongly  objected 
to  the  EPA's  use  of  1980  refinery  data 
to  estimate  emissions  fiom  equipment 
(pumps,  valves,  etc.)  at  bulk  terminals 
and  pipeline  breakout  stations.  These 
commenters  were  in  support  of  using 
the  new  API  data  gathered  at  several 
bulk  terminals.  These  data  indicate  that 
leakage  from  bulk  terminal  and  breakout 
station  equipment  is  very  small  and  that 
the  refinery  emission  factors 
overestimate  these  emissions  greatly. 
The  commenters  pointed  out  Uiat  the 
EPA's  use  of  the  higher  factors  would 
lead  to  incorrect  calculations  of 
applicability  statiis  and  baseline 
emissions. 

At  proposal,  the  EPA  used  the 
refinery  equipment  emission  factors  in 
publication  AP-42,  Section  9.1, 
Petroleum  Refining,  to  estimate 
emissions  fi-om  equipment  components 
at  marketing  terminals  and  pipeline 
breakout  stations.  The  API  supplied 
new  data  which  indicated  that 
corresponding  emission  factors  for 
marketing  terminals  and  breakout 
stations  are  over  99  percent  lower  The 
EPA  has  reviewed  the  data  submitted  by 
API.  In  May  1994,  the  EPA  released  a 
draft  report  containing  new  correlation 
equations  for  marketing  facilities  using 
the  API  data.  The  Agency  is  still 
reviewing  and  analyzing  the  API  data  to 
determine  new  EPA  emission  factors. 
For  the  purposes  of  this  analysis  and 
completion  of  this  final  rule,  API's 
suggested  emission  factors  are  being 
used  because  in  our  judgement  these 
new  factors  better  reflect  emissions  from 
this  source  category  than  the  1980 
refinery  data.  The  EPA  intends  to  issue 
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new  EPA  emissioii  factors  in  the  near 
future. 

2.  Control  Level 

Several  comme  iters  expressed 
disagreement  witi  the  proposal  to 
require  a  leak  detection  and  repair 
(LDAR)  program  at  bulk  terminals  and 
breakout  stations,  stating  that  the 
emissions  from  e<  uipment  leaks  are 
much  smaller  tha  i  the  EPA  had 
estimated.  Conse<  uently,  the 
commenters  cons  dered  the  EPA's 
estimated  emissic  n  reductions  due  to  an 
LDAR  program  to  be  greatly  overstated. 
As  a  result,  the  co  st  effectiveness  of 
such  a  program  w  Duld  be  very  poor.  In 
lieu  of  an  IJDAR  j  rogram,  many 
commenters  felt  t  lat  a  mandatory  visual 
inspection  prograjn  (similar  to  existing 
programs  at  many  terminals)  would  be 
more  appropriate^  The  API  performed  a 
leak  rate  survey  a|  bulk  terminals, 
linals  where  an 
is  in  effect  and 
!  not  carrying  out  a 
The  API's 
lat  there  was  no 
leant  difference  in  the 
leak  rates  found  at  the  two  groups  of 
terminals.  The  commenters  concluded 
that  LDAR  programs  are  more 
appropriate  for  reiineries,  where  the 
equipment  bandits  fluids  at  higher 
temperatiues  and.pressures. 

Before  proposal  of  this  MACT 
regulation,  the  ERA  learned  that  few 
existing  terminal^  and  pipeline  breakout 
1 1  percent)  routinely 
ic  vapor  analyzer 
LDAR  programs  on 
their  gassline  haddling  equipment.  As  a 
result,  the  "floor']  for  control  of 
equipment  leaks  tt  existing  terminals 
was  found  to  be  periodic  visual 
inspections  (no  fqrmal,  federally 

Ction  program).  A 

using  an  OVA 
I  be  in  practice  at  a 
few  terminals  associated  with  refineries 
and  therefore  wa$  determined  to  be  the 
floor  for  equipm^t  at  new  terminals 
and  breakout  stat  ons.  As  stated  earlier, 
the  EPA  in  the  pr  tposal  analysis  used 
the  refinery  emis!  Ion  factors  in  AP-42 
to  calculate  baseline  emissions  from 
equipment  leaks  at  existing  facilities 
|R  as  an  "above  the 
I  EPA  found  LDAR  to 
kowever,  the  Agency 
^ere  industry  concerns 
actors  and  thus  did 
not  select  the  big  ler  emission  reduction 
alternative  (mont  ily  instead  of  quarterly 
LDAR).  As  discui  »d  above,  after 
reviewing  equipn  ent  leak  data 
submitted  by  API  the  EPA  agrees  that 
the  equipment  let  k  factors  at  marketing 
terminals  are  mu<  h  lower  than  the 
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refinery  factors,  resulting  in  much  lower 
potential  emission  reductions  due  to  an 
LDAR  program.  As  a  result  of  this 
determination,  the  cost  effectiveness  of 
a  formal  instrument  LDAR  program  has 
been  foimd  to  be  much  less  favorable  for 
gasoline  marketing  facilities. 

The  new  gasoliner  distribution 
equipment  leak  data  submitted  by  API 
showed  only  a  slight  difference  (0.2 
percent)  between  emission  factors  at 
facilities  performing  periodic  LDAR 
(with  an  instrument)  and  faciUties  with 
a  periodic  visual  program.  Based  on  its 
review  of  these  data,  the  EPA  agrees 
with  API's  assessment  that  this 
difference  is  statistically  insignificant. 
Therefore,  the  EPA  is  in  agreement  with 
the  majority  of  commenters  that 
periodic  visual  inspection  and  LDAR 
programs  achieve  essentially  equal 
emission  reductions  for  these  facilities. 

Industry  submitted  survey 
information  that  81  percent  of  terminal 
facilities  are  implementing  some  type  of 
periodic  visual  inspection  program.  The 
survey  data  did  not  show  the  frequency 
of  visual  ins[>ections,  but  API  has  stated 
that  current  industry  periodic  visual 
programs  range  in  frequency  from  daily 
to  quarterly.  The  API  suggested  a 
quarterly  program  and  provided 
language  to  make  it  enforceable  and 
verifiable  through  recordkeeping.  The 
program  suggested  by  API  included:  (1) 
A  quarterly  determination  of  leaks  by 
visual,  audible,  and  olfactory  inspection 
of  pimips  and  valves;  (2)  a  log  book 
listing  all  of  the  equipment  in  gasoline 
service;  (3)  note  all  non-inspected 
equipment;  (4)  if  a  leak  is  detected,* 
repair  as  soon  as  practical  (considering 
safety);  if  the  leak  cannot  be  repaired 
immediately,  then  the  leak  must  be 
repaired  or  the  equipment  replaced 
vtrithin  15  calendar  days,  imless  not 
practical  for  reasons  stated  in  the  log 
book  or,  when  possible,  use  of  the 
leaking  equipment  is  to  be  suspended; 
(5)  aimual  checks  of  log  book  by  facility 
supervisor:  and  (6)  quarterly  logs  and 
records  of  annual  checks  retained  for  5 
years  and  accessible  for  inspection 
within  3  business  days. 

The  NSPS  for  bulk  gasoline  terminals 
[40  CFR  part  60,  subpart  XX,  §  60.502(j)l 
requires  monthly  inspection  of  loading 
racks  as  follows: 

(j)  Each  calendar  month,  the  vapor 
collection  system,  the  vapor  processing 
system,  and  each  loading  rack  handling 
gasoline  shall  be  inspected  during  loading  of 
gasoline  tank  trucks  for  total  organic 
compounds  liquid  or  vapor  leaks.  For  the 
purposes  of  this  paragraph,  detection 
methods  incorporating  sight,  sound,  or  smell 
are  acceptable.  Each  detection  of  a  leak  shall 
be  recorded  and  the  source  of  the  leak 
repaired  within  15  calendar  days  after  it  is 
detected. 
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The  visual  inspection  program  in  the 
final  rule  is  similar  to  these  NSPS 
provisions;  however,  the  provisions 
have  been  expanded  based  on 
suggestions  of  the  commenters  and 
certain  requirements  in  existing  Federal 
LDAR  regulations.  As  in  the  NSPS,  a 
monthly  inspection  using  sight,  soimd, 
and  smell  is  required.  Each  detection  of 
a  leak  is  to  be  recorded  in  a  log  book. 
Leaks  must  be  repaired  as  soon  as 
practicable,  but  with  the  first  attempt  at 
repair  made  no  later  than  5  calendar 
days  after  detection,  and  repair 
completed  within  15  days  after 
detection.  Delay  of  repair  is  allowed 
upon  demonstration  to  the  EPA  that 
timely  repair  is  not  feasible.  Full  records 
of  each  inspection  are  required, 
including  for  each  leak  a  record  of  the 
date  of  detection,  nature  of  the  leak  and 
detection  method,  dates  of  repair 
attempt.s  and  methods  used,  and  details 
of  any  delays  of  repairs. 

The  final  rule  contains  a  requirement 
for  both  new  and  existing  facilities  to 
perform  a  visual  inspection  of 
equipment  on  a  monthly  basis  because 
it  is  achieved  in  practice  on  the  same 
and  similar  equipment  under  the  40 
CFR  part  60,  subpart  XX  requirements 
as  described  above  and  at  some  facilities 
that  are  covered  under  monthly  LDAR 
programs  in  response  to  40  CFR  part  60, 
subparts  W  and  GGG,  and  40  CFR  part 
61,  subparts  J  and  V.  As  noted  earlier, 
the  emission  reductions  resulting  from 
these  visual  inspection  programs  have 
not  been  established,  so  the  emission 
benefits  caimot  be  quantified  other  than 
to  say  that  periodic  inspections  ensure 
low  emission  levels.  The  national 
annual  cost  for  monthly  visual 
inspections  under  this  final  rule  is 
estimated  to  be  $43,000. 

C.  Stomge  Vessel  Requirements 

1.  Control  Level 

Several  commenters  claimed  that  the 
discussion  in  the  proposal  concerning 
the  "floor"  level  of  control  for  storage 
vessels  was  inadequate  and  unclear.  The 
EPA's  conclusion  was  that  the  NSPS 
requirements  of  40  CFR  part  60,  subpart 
Kb  (NSPS  subpart  Kb)  constituted  the 
floor  for  storage  vessels  at  existing 
sources.  One  commenter  stated  that  the 
EPA  had  not  performed  an  adequate 
evaluation  to  establish  the  floating  roof 
rim  seal  requirements  of  NSPS  subpart 
Kb  as  the  floor.  Several  other 
commenters  believed  that  the  EPA  had 
demonstrated  that  NSPS  subpart  Kb's 
rim  seal  requirements  are  the  floor  for 
existing  sources,  but  not  the  additional 
NSPS  subpart  Kb  requirement  to  control 
the  roof  deck  fittings.  At  proposal,  the 
EPA  required  gasoline  storage  vessels  at 


existing  facilities  to  meet  all  of  the 
control  requirements  in  NSPS  subpart 
Kb.  Subpart  Kb  specifies  closure  devices 
between  the  wall  of  the  storage  vessel 
and  the  edge  of  the  floating  roof  { 'rim 
seals"),  and  the  installation  of  gaskets 
on  specified  lids  and  other  openings  in 
the  floating  deck  ("controlled  fittings"). 
The  EPA  also  proposed  these  same 
requirements  as  the  floor  for  new 
■facilities.  Subpart  Kb  is  the  most  recent 
(1984)  new  source  performance 
standard  applicable  to  all  new,  . 
modified,  and  reconstructed  volatile 
organic  liquid  storage  vessels  (including 
gasoline  liquid  storage  vessels). 

Regarding  the  comments  concerning 
the  floor  determination  for  rim  seal 
requirements  for  existing  sources,  the 
EPA  continues  to  maintain  its  previous 
conclusion  that  the  NSPS  subpart  Kb 
rim  seal  requirements  are  the  floor  for 
storage  vessels  at  gasoline  distribution 
facilities  as  proposed  and  presented  in 
the  proposal  notice  (February  8,  1994. 
59  FR  5868)  and  further  discussed  in  the 
promulgation  BID.  The  EPA  beheves  it 
did  perform  a  proper  evaluation,  and 
the  commenter  did  not  provide  any  data 
or  information  to  support  a  change  in 
the  finding  that  NSPS  subpart  Kb  rim 
seals  are  the  floor  level  of  control. 

The  EPA,  however,  does  agree  with 
the  commenters'  statements  that  the 
discussion  in  the  proposal  preamble  did 
not  support  the  NSPS  subpart  Kb  fitting 
control  requirements  set  in  1984  for  new- 
tanks  as  part  of  the  floor  for  storage 
vessels  at  existing  facilities.  The  EPA 
did  not  have  access  to  any  data 
regarding  the  number  of  gasoline  storage 
vessels  that  are  equipped  with 
controlled  fittings.  The  commenters  also 
did  not  provide  any  data  or  information 
on  the  number  of  storage  vessels  with  or 
without  fitting  controls  for  these 
subcategories,  hiformation  obtained  in 
the  tank  survey  conducted  for  the 
refinery  MACT  standards  was 
inconclusive  regarding  the  use  of 
controlled  fittings  on  storage  vessels.  As 
a  result,  the  EPA  has  no  data  to  support 
the  conclusion  that  controls  on  tank 
fittings  are  part  of  the  floor  for  existing 
sources.  Therefore,  the  EPA  has 
determined  the  existing  source  MACT 
floor  for  fittings  as  "uncontrolled." 

The  Agency  has  considered  controlled 
fitting  requirements  as  an  option 
providing  the  maximum  degree  of 
reduction  in  HAP  emissions  ("above  the 
floor")  as  required  by  the  Act.  The 
Administrator  is  required  under  section 
112(d)  to  set  emission  standards  ft)r  new 
and  existing  sources  of  HAP  that  require 
the  maximum  degree  of  reduction  in 
emissions  of  HAP  that  is  achievable, 
taking  into  consideration  the  cost  of 
achieving  the  emission  reduction,  any 


nonair  quality  health  and  environmental 
impacts,  and  energy  requirements.  New 
tanks  at  new  or  existing  facilities  since 
1984  are  meeting  the  deck  fitting  control 
requirements  in  40  CFR  part  60,  subpart 
Kb  and,  therefore,  these  requirements 
are  achievable.  Controlling  fittings  to 
that  level  is  also  considered  the 
maximum  degree  of  emission  reduction. 

Emission  reductions  and  costs  for 
controlled  fittings  were  analyzed  on 
both  a  per  model  storage  vessel  and  a 
nationwide  basis  using  two  typical  size 
and  throughput  vessels,  and  different 
potential  HAP  contents  in  gasoline. 
Additionally,  installation  of  controlled 
fittings  on  many  tanks  requires 
degassing  and  cleaning  of  the  tanks. 
Industry  reports  that  storage  vessels  are 
degassed  and  cleaned  at  least  every  10 
years  for  safety  inspections  and 
requested  that  the  Agency  require  all 
retrofits  (fittings  and  rim  seals)  on 
storage  tanks  to  occur  simultaneously 
Therefore,  the  new  analysis  included 
two  options,  with  and  vdthout 
degassing  and  cleaning  costs.  If  fitting 
controls  were  required  within  3  years  of 
today's  date,  the  cost  impact  for  this 
standard  would  include  the  degassing 
and  cleaning  costs  along  with  the  cost 
of  controlled  fittings  if  a  tank's  routine 
safety  inspection  would  not  have 
occurred  during  that  3  year  time  period. 
The  option  of  waiting  until  the  next 
routine  tank  degassing  and  cleaning 
would  avoid  the  additional  costs  of 
cleaning  and  degassing  as  an  impact  of 
this  standard  since  the  activity  would 
have  occurred  anyway.  A  discussion 
and  presentation  of  the  model  tank 
analysis  of  fitting  controls  are  included 
in  Appendix  B  of  the  promulgation  BID 

Installing  controlled  fittings  on 
floating  roof  tanks,  without  degassing 
and  cleaning  costs,  would  result  in  a 
cost  savings  due  to  the  value  of  gasoline 
vapor  prevented  &t)m  evaporating 
through  openings  in  the  floating  roof 
deck.  The  capital  costs  of  installing  deck 
fitting  controls  on  the  model  tanks, 
without  the  cost  of  degassing  and 
cleaning  of  the  tanks,  ranged  in  the 
analysis  from  Si .200  to  S2,800. 
annualized  costs  ranged  frojn  a  savings 
to  a  cost  of  $340  per  year,  and  the  cost 
effectiveness  ranged  bom  a  savings  to  a 
cost  of  $7,500  per  megagram  of  HAP 
reduced.  When  controlled  deck  fitting 
installation  costs  included  degassing 
and  cleaning  costs,  the  capital  costs 
ranged  fi-om  $21,000  to  $67,000, 
annualized  costs  ranged  from  $4,000  to 
$14,000  per  year,  and  the  cost 
effectiveness  ranged  from  $25,000  to 
$300,000  per  megagram  of  HAP 
reduced.  Calculation  of  product  price 
increases  under  either  option  showed 
them  to  be  insignificant  (less  than  0.05 
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cent  per  gallon).  In  conclusion, 
installing  controlled  deck  fittings  is 
significantly  less  costly  if  it  can  be  done 
at  the  next  sdieduled  tank  degassing 
and  cleaning. 

The  Agency  has  decided  to  require 
installation  of  controlled  deck  fittings 
on  each  existing  external  floating  roof 
storage  tank  that  is  required  to  be 
degassed  and  taken  out  of  service  for  the 
purpose  of  replacing  or  upgrading  rim 
seals  to  meet  40  CFR  60,  subpart  Kb 
requirements.  Since  these  tanks  must  be 
degassed  and  cleaned  and  have  plant 
maintenance  personnel  on  site,  it  is 
reasonable  to  require  installation  of  the 
fitting  controls  at  the  $ame  time.  A 
national  impact  analysis  was  performed 
on  this  requirement  Table  D-1  in 
Appendix  D  of  the  promulgation  BID 
presents  the  results  of  the  national 
analysis  on  storage  tanks  and  other 
emission  sources  at  bulk  terminals  and 
pipeline  breakout  stations.  Installing 
fitting  controls  on  external  floating  roof 
tanks  is  estimated  to  reduce  66 
megagrams  per  year  of  HAP  at  an 
annualized  cost  savings  of  $93,000. 

The  cost  analyses  show  that  installing 
controlled  fittings  when  installing  or 
replacing  rim  seals  on  existing  external 
floating  roof  tanks  involves  a  small 
capital  cost  (approximately  $2,000  per 
tank),  with  an  annualized  cost  savings, 
and  insignificant  change  in  gasoline 
prices.  Given  these  low  costs  and  the 
simplicity  of  these  control  measures 
when  tanks  are  otherwise  out  of  service, 
the  EPA  has  concluded  that  fitting 
controls  are  practical  and  affordable  for 
existing  external  floating  roof  storage 
tanks.  These  controls  also  prevent 
pollution  and  conserve  energy  by 
preventing  Uquid  gasoline  bom 
evaporating.  Having  given  full 
consideration  to  the  directives  in  the 
Act.  the  Administrator  is  requiring 
gasoline  storage  vessels  at  existing 
facilities  to  control  the  deck  fittings 
when  replacing  or  installing  rim  seals 
on  external  floating  roof  storage  tanks  to 
comply  with  the  requirements  in  this 
final  rule.  Given  the  small  national  HAP 
emission  reduction,  the  Agency  has 
decided  not  to  require  fitting  controls  on 
existing  internal  floating  roof  storage 
tanks.  While  the  EPA  is  not  at  this  time 
requiring  these  controls  nationally  on 
internal  floating  roofs,  the  EPA 
encourages  industry  to  consider  the 
installation  of  these  controls  on  a  case- 
by-case  basis.  All  new  storage  tanks  at 
both  new  and  existing  facilities  are 
already  required  under  NSPS 
requirements  of  40  CFR  part  60,  subpart 
Kb  to  install  these  same  fitting  controls. 
Those  NSPS  requirements  are  cross- 
referenced  and  are  therefore  part  of 
today's  final  rule.  This  level  of  control 


Federal  Register  7  Vol.  59.  No.  239  /Wednesday.  December  14,  1994  /  Rules  and  Regulations  64311 


for  roof  deck  fitti  igs  for  new  soiuces 
and  for  existing  eternal  floating  roof 
tanks  upgrading  t|o  rim  seal 
requirements  under  this  rule,  is  the 
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rule  does  not  require 
fitting  controls  fdt  existing  internal 
floating  roof  storage  tanks  or  the  existing 
external  floating  foof  storage  tanks 
currently  meeting  the  rim  seal 
requirements  in  mis  rule,  the  Agency 
beheves  it  is  appfopriate  and 
recommends  the  Inspection,  repair,  and 
upgrading  of  gasl^ting  materials  on 
roof  when  any 

en  out  of  service.  It  is 
normal  safety  and 
"ure  to  inspect, 

e  the  physical  and 

tion  of  all  the  tank 
components.  Additionally,  requiring 
fittings  to  be  instilled  on  all  tuiks  will 
reduce  additional  air  toxics  and  volatile 

s,  and  %vill  upgrade 
e  level  of  control.  An 

sm  to  get  controlled 
all  tanks  is  the 

is  rule,  the  air  toxics 
programs  under  section  112(1)  of  the 
Act,  and  the  national  ambient  air  quality 
programs  for  control  of  ambient  ozone 
under  the  Act.  Tl  e  EPA  recommends 
that  State  and  loc  al  air  pollution  control 
agencies  pursue  i  tnplementation  of 
fitting  controls  oi  i  the  remaining  tanks 
under  those  prog  ams. 

2.  Compliance  Pe  riod 

Several  commc  nters  said  that  the 
proposed  3-year  ( :ompUance  period  for 
storage  tanks  is  u  ireasonable  and  is 
more  stringent  th  m  the  compliance 
schedule  in  othei  Federal  regulations. 
To  install  the  req  aired  controls,  tanks 
would  have  to  be  taken  out  of  service, 
cleaned,  and  degi  issed.  Requiring  all 
storage  tanks  to  c  amply  in  a  3-year 
period  could  potentially  disrupt  the 
nation's  gasoline  supply,  causing  a 
gasoline  shortagel  especially  in  light  of 
the  new  reformu  ated/oxygenated  fuel 
requirements.  Or  e  commenter  stated 
that  limited  conti  actor  resources  could 
make  the  schedu  e  logistically 
unworkable.  Adc  itionally,  the  cleaning 
and  degassing  of  i  storage  tank  creates 
an  air  emissions  svent  that  in  many 
cases  will  exceec  the  emission 
reductions  result  ng  from  the  new 
controls  (e.g..  the  retrofit  of  an  internal 
floating  rouftanlq  already  meeting  40 
CFR  part  60.  subpart  Ka  rim  seal 
requirements)  O  le  commenter  stated 
that  the  EPA  mus  i  perform  a  cost 
effectiveness  ana  ysis  to  support  a  3- 
year  compliance  Hate.  All  of  the 


UMI 


commenters  suggested  that  the  EPA 
relax  the  compliance  schedule  and 
allow  storage  tank  owners  and  operators 
to  comply  at  the  next  scheduled  tank 
inspection  or  within  10  years, 
whichever  comes  first.  One  of  the 
commenters  felt  that  a  10-year  period  is 
an  integral  part  of  the  floor  for  existing 
sources.  This  commenter  recommended 
that,  should  the  EPA  not  allow  up  to  10 
yeare  for  compliance  for  all  tanks 
currently  equipped  with  floating  roofs,  ' 
at  a  minimum  internal  floating  roof 
tanks  currently  meeting  NSPS  subpart 
Ka  requirements  should  be  provided  a 
compliance  period  up  to  10  years,  or  the 
next  regular  inspection  cycle,  whichever 
occurs  first 

Section  112(i)(3)  of  the  Act  requires 
the  Administrator  to  estabUsh  a 
compUance  date  which  shall  provide  for 
compliance  as  expeditiously  as 
practicable,  but  in  no  event  later  than  3 
years  after  the  effective  date 
(promulgation)  of  the  standards.  In 
addition,  the  Administrator  (or  a  State 
with  a  program  approved  under  title  V) 
may  issue  a  permit  which  grants  up  to 
a  1-year  extension  to  comply  with  the 
standards  if  an  additional  period  is 
necessary  for  installation  of  controls. 
However,  some  commenters  suggest  that 
taking  a  tank  out  of  service  before  its 
normal  cleaning  and  inspection 
schedule  to  comply  with  the  regulation 
may  generate  more  emissions  than  the 
added  controls  would  reduce  or  control 
in  the  3-year  period. 

To  determine  whether  any  tanks 
should  be  allowed  an  extension  of  the 
compliance  time  to  achieve  the 
maximum  degree  of  reduction  in 
emissions  of  HAP.  the  EPA  compared 
the  emission  reductions  achieved  by  the 
controls  (i.e.,  rim  seals  and  fittings 
controls)  to  the  emissions  generated 
from  degassing  and  cleaning  of  fixed- 
roof  and  internal  and  external  floating 
roof  tanks  for  various  tank  diameters 
and  gasoline  turnover  rates.  The  results 
of  this  analysis  showed  that  additional 
degassing  and  cleaning  emissions  do  not 
exceed  the  emission  reductions  from 
tanks  complying  with  this  final  rule 
within  the  required  3-year  compliance 
period.  The  analysis  did  show  net 
emissions  increases  for  some  very  large 
tanks  either  installing  secondary  seals 
without  installing  fitting  controls,  or         ! 
installing  fitting  controls  alone.  i 

However,  these  final  standards  require  a  ' 
facility  to  install  fitting  controls  when       ' 
installing  secondary  rim  seals,  and  no       | 
tanks  are  required  to  install  fitting 
controls  alone.  A  complete  discussion  of 
this  analysis  of  emissions  generated 
from  tank  cleaning  and  degassing  is 
presented  in  Appendix  B  of  the 
promulgation  BID 


D.  Cargo  Tank  Requirements 

1.  Emission  Factors 

Several  commenters  stated  that  the 
EPA's  assumption  at  proposal  that  tank 
trucks  that  have  passed  the  EPA  Method 
27  annual  vapor  tightness  test  leak  10 
percent  of  their  emissions  during 
controlled  loading  is  outdated  and 
inacctirate.  Consequently,  the  baseline 
emissions  calculated  for  tank  trucks  are 
grossly  overstated.  New  data  suggest 
that  very  few  tank  trucks  leak  due  to 
today's  better  construction  standards 
and  the  test  requirements  in  effect  under 
current  Federal  and  State  rules.  One 
commenter  provided  calcidations 
indicating  that,  under  the  proposed 
pressure  decay  standard  (which  is  the 
same  as  the  40  CFR  part  60,  subpart  XX 
NSPS  requirement),  a  typical  controlled 
tank  truck  would  have  a  leakage 
eonission  factor  for  loading  of  5.6  mg/ 
liter  (at  the  allowable  maximiun  of  18 
in.  H2O  backpressure).  Another 
commenter  estimated,  on  the  basis  of 
test  failure  rate  data  fi-om  the  Bay  Area 
Air  Quality  Management  District 
(BAAQMD)  and  several  oil  companies, 
that  the  overall  average  leak  rate  is  0.88 
percent  of  the  total  volume  of  vapors 
displaced  during  the  loading  of  tank 
trucks  connected  to  a  vapor  recovery 
system. 

The  EPA's  estimate  of  10  percent 
vapor  leakage  from  emission  sources  in 
tank  trucks  while  loading  at  controlled 
loading  racks  was  based  on  data 
collected  in  1978  on  27  tank  trucks  in 
California.  These  tank  trucks  were 
tmder  a  State  requirement  to  be  certified 
ainually  in  a  vapor  tightness  test,  and 
time  periods  ranging  from  4  days  to  a 
full  year  had  elapsed  since  the  last 
certification  test  for  these  trucks.  The 
volume  losses  among  the  trucks  varied 
fiom  0.1  to  35.8  percent,  with  the 
average  leakage  being  about  10  percent. 
The  data  from  these  tests  were  further 
described,  and  the  10  percent  figure 
derived,  in  the  BID  for  the  proposed 
NSPS  for  bulk  gasoline  terminals 
(docket  item  II-A-14). 

The  commenter  who  suppUed  the 
0.88  percent  overall  leakage  estimate 
rehed  upon  vapor  volume  loss  data  for 
individual  tank  trucks  reported  in  the 
1978  study,  and  combined  these  data 
with  test  failure  rate  data  from  the 
BAAQMD  (pressure  test  data)  and  from 
several  oil  companies  (combustible  gas 
detector  results  gathered  during  loading 
rack  performance  tests).  Based  on  an 
assumption  that  a  leak  definition  of 
10,000  ppra  is  equivalent  to  a  1  percent 
loss  of  vapors  through  leakage,  the 
commenter  determined  that  the  average 
leak  rate  for  tanks  with  leakage  rates 
over  1  percent  ("failmg"  tanks)  was  12.1 


percent,  while  the  average  leak  rate  for 
the  remaining,  "passing"  tanks  was  0.5 
percent  On  the  basis  of  the  failure  rate 
data,  the  overall  failure  rate  during  1989 
to  1994  was  found  to  be  3.3  percent. 
Combining  the  average  leak  rate  figures 
wtii  these  failure  prevalence  data,  the 
commenter  arrived  at  the  overall  leak 
rate  for  ali  tank  trucks  of  0.88  percent. 
The  EPA  recognizes  and  agrees  with 
the  commenter  that  the  available  data 
indicate  that  overall  vapor  leakage  rates 
from  tank  trucks  subject  to  a  regular  test 
and  repair  program  using  the  pressure 
decay  procedure  have  been  reduced 
over  die  past  16  years.  However,  die  use 
of  concentration  data  to  estimate  a 
volume  leakage  rate,  as  the  commenter 
has  done,  is  uncertain.  In  addition, 
neither  the  EPA  nor  industry  have 
access  to  current  data  for  several  areas 
throughout  the  country  that  would 
allow  a  national  average  calculation  of 
this  volume  leakage  to  be  made. 
Therefore,  any  numerical  result  derived 
from  the  existing  data  would  be  at  best 
a  broad  estimate,  which  would  not 
account  for  the  full  range  of  truck  ages, 
ownership  scenarios,  and  local  control 
programs. 

In  spite  of  these  limitations,  the  EPA 
has  made  an  estimate  which  it  feels 
more  closely  reflects  actual  overall 
emissions  under  a  vapor-tight  cargo  tank 
program  than  the  emission  factor  used 
for  the  proposal.  The  Agency's  new 
emission  factor.  0.8  percent  of  the  total 
vapors  displaced  or  8  mg  of  VOC/liter. 
is  based  on  the  use  of  a  volume  loss 
"equation  found  in  Appendix  C  of  the 
tank  truck  CTG  (EPA-450/2-78-051) 
combined  with  the  test  failure  rate  data 
submitted  by  the  commenter  and 
measured  leakage  from  trucks  that  failed 
the  test.  This  new  emission  factor 
represents  the  emissions  after  control  to 
the  level  of  today's  final  standards  as 
discussed  in  the  following  sections.  The 
promulgation  BID.  Appendix  A  presents 
more  details  on  the  calculation  of  this 
emission  factor 

2.  Control  Level 

a.  Vacuum  assist  vapor  coUeclion. 
Many  commenters  expressed  opposition 
to  the  proposal  to  require  use  of 
"vacuum  assist"  technology  at  new  bulk 
terminal  loading  racks.  Most  of  the 
commenters  felt  that  annual  vapor 
tightness  testing  is  adequate  to  control 
tank  truck  leakage  emissions.  Some 
commenters  expressed  safety  concerns; 
e.g.,  the  potential  for  fires  and  tank 
truck  implosion.  One  of  them  said  that 
internal  tank  vacuums  can  (and  already 
do)  damage  the  internal  compartment 
heads  of  tank  trucks  by  reversing  those 
heads  and  weakening  the  tank's  outer 
shell,  which  compromises  product 


retention  capability.  Several  do  not 
believe  that  vacuum  assist  technology 
has  been  demonstrated  as  "achievable 
in  practice."  The  technology  has  been 
used  in  only  one  State  (Texas)  and  has 
not  been  tested  under  various  climatic 
conditions,  such  as  combined  low 
temperatures  and  high  humidity  levels. 
Others  beUeve  that  the  complexity  of 
the  loading  system  would  increase. 
Also,  due  to  rapid  fluctuations  in 
gasoline  flow  rates  and  the  requirement 
to  maintain  a  vacuum  at  all  times  during 
loading,  nuisance  shutdowns  of  the 
loading  operation  could  be  a  problem. 
One  commenter  said  that  such  a  system 
may  adversely  affect  Uie  efficiency  of 
the  vapor  control  device  because  air  can 
leak  into  the  vapor  collection  system 
and  dilute  the  inlet  VOC  concentration. 
Another  commenter  felt  that 
volatiUzation  of  fuel  in  the  cai^o  tank 
would  be  increased  due  to  die  vacuug?. 
sending  more  vapors  to  the  control 
device.  This  would  require  a  larger 
device  which  may  have  greater 
emissions,  and  more  soHd  waste  impact 
for  the  case  of  a  carbon  system.  One 
commenter  said  that  vacuum  assist 
systems  wrill  increase  electrical  power 
consumption  15  to  400  percent 
depending  on  the  type  of  emission 
control  device  used.  Others  said  that 
vacuum  assist  is  unnecessary,  because 
tank  trucks  do  not  leak  enough  during 
loading  to  justify  vacuum  assist  as  a 
means  of  reducing  the  losses.  Recent 
API  data  show  Uiat  tank  truck  leakage 
has  been  significantly  reduced  since  the 
EPA  study  performed  in  1978.  Three 
commenters  said  that  the  system 
addresses  losses  from  the  tank  truck 
only  while  loading  at  the  terminal  and 
not  while  in  transit  or  while  operating 
at  bulk  plants  and  service  stations. 
Other  commenters  said  that  vacuum 
assist  is  very  expensive  and  not  cost 
effective. 

^The  vacuum  assist  system  was 
proposed  for  new  soiute  bulk  terminals 
to  control  HAP  emissions  due  to  vapor 
leaks  from  cargo  tanks  during  gasoline 
loading  operations.  This  system  creates 
a  negative  pressure  in  the  vapor 
collection  system  during  loading  to 
ensure  that  vapors  will  not  be  forced  out 
into  the  air  through  any  leakage  points. 
The  proposal  rationale  was  based  on  the 
following  information.  Vacuum  assist 
systems  are  in  use  at  a  few  bulk  gasoline 
terminals  (in  addition  to  the  annual 
vapor  tightness  test  for  truck  tanks)  in 
Texas,  so  it  meets  the  Act  requirement 
to  consider  die  best  controlled  similar 
source  in  establishing  the  floor  level  of 
control  for  new  terminals.  Since  less 
than  1  percent  of  terminals  use  this 
vacuum  assist  system,  if  is  not 


considered  the  floor  for  caigo  tank 
leakage  at  existing  terminals.  Annual 
vapor  tightness  testing  of  cargo  tanks 
was  considered  at  proposal  to  be  the 
floor  for  existing  terminals  (this  floor 
determination  has  been  modiHed  on  the 
basis  of  public  comments;  see  59  FR 
42788.  August  19. 1994).  Based  on  field 
tests  in  the  late  1970's.  an  annual  vapor 
tightness  testing  program  was  estimated 
to  reduce  the  leakage  rate  from  baseline 
levels  at  30  percent  leakage  to  about  10 
percent  leakage.  The  vacuum  assist 
system  was  estimated  to  reduce  the  10 
percent  leakage  rate  under  the  annual 
vapor  tightness  test  program  by  nearly 
100  percent. 

Industry  sources  had  expressed 
concerns  before  proposal  regarding  the 
operational  reliability  of  a  vacuum  assist 
system,  especially  under  extreme  cold 
weather  conditions.  Those  commenters 
also  believed  that  the  system  could 
present  a  safety  hazard  if  excess 
negative  pressures  were  developed 
within  a  tank  truck  fuel  compartment. 
To  the  Agency's  knowledge,  the  systems 
in  operation  have  not  experienced  any 
significant  problems,  and  one  of  the 
systems  has  been  operating  for  over  3 
years.  These  systems  contain  safety 
pressure  relief  devices  in  combination 
with  the  pressure-vacuum  vents  already 
installed  on  each  tank  truck 
compartment.  However,  safety  concerns 
are  important  to  the  Agency.  The 
Agency  specifically  requested  comment 
at  proposal,  including  technical 
documentation  and  data  where 
available,  on  the  reliability, 
effectiveness,  safety  aspects,  and  any 
other  issue  concerning  vacuum 
producing  equipment  for  bulk  terminal 
vapor  collection  systems.  No  technical 
documentation  or  data  on  installed 
systems  was  provided  during  the 
comment  period. 

As  discussed  above  in  Section  III.D.l. 
the  leakage  emission  factor  for 
controlled  cargo  tanks  under  an  annflal 
vapor  tightness  program  was  adjusted  to 
reflect  current  data  on  the  frequency 
with  which  cargo  tanks  pass  the  test  on 
the  first  attempt.  Emissions  lost  from 
cargo  tanks  under  test  programs  with  a 
pressure  decay  limit  of  3  in.  H  :>0  are 
now  estimated  to  be  1.3  percent  of  total 
vapor  displaced  during  loading 
operations  (just  under  99  percent 
collection  efficiency).  In  California, 
where  an  annual  pressure  decay  limit  of 
1  inch  of  water  is  in  effect,  the  emission 
losses  during  loading  "are  estimated  at 
0.8  percent  (slightly  over  99  percent 
collection).  The  corresponding  HAP 
emission  factors  are  0.4  and  1.3  mg/liter 
of  HAP  for  normal  and  oxygenated 
gasolines,  respectively  At  proposal,  the 
leakage  emission  rate  was  estimated  to 


be  a  10  percent  1(  iss  (90  percent 
collection  eflicie  icy).  Thus,  while 
vacuum  assist  sy  items  were  previously 
thought  to  have  1  \e  potential  to  capture 
an  additional  10  lercent  of  the  loading 
emissions.  Ihey  t  ow  appear  to  have  the 
potehtial  to  capti  ire  about  1  percent. 

The  EPA  share  >  commenters' 
concerns  that  the  emission  control 
achieved  with  th ;  vacuum  assist  system 
is  uncertain.  The  Agency's  uncertainty 
centers  on  the  Sy  item's  effectiveness  in 
accurately  maint  tining  a  slight  vacuum 
to  collect  a  small  leak  (1  percent  of  the  ~ 
volume  displace^  to  the  collection 
system)  while  handling  the  variability  of 
flows  and  pressif^s  and  limiting  the 


mgestion  of  air  i 


emisMon  contro 
in  practicegiver 
uncertainties  ab( 


to  the  system  to  a 


degree  where  it  (  oes  not  affect  the 
control  effective]  ess  of  the  processor 
The  vapor  voluxi  e  collected  by  the 
system  and  inter  lal  pressures  within 
the  vapor  collect  on  system  vary  widely 
throughout  the  c  ly.  Each  cargo  tank 
loading  and  disp  acing  vapors 
influences  the  pi  assures  and  flows  in 
the  system.  Tern  inals  operate  on 
demand,  just  lik(  gasoline  service 
stations.  The  nui  iber  of  tanks  loading  at 
any  given  time  v  iries  from  none,  to  a 
few.  to  10  or  moi  e  tanks.  Additionally, 
vapor  processor  i  :ontrol  efficiency  may 
be  adversely  infl  lenced  by  increased 
amounts  of  air  s«  nt  to  the  control 
system.  A  vacuu  n  assist  system  draWs 
additional  air  inl  o  the  system.  Even 
small  malfunctic  rts  in  the  system  would 
be  likely  to  inert  ase  emissions  above  the 
1  percent  contro  target.  Finally,  the 
Agency  agrees  th  at  it  lacks  sufficient 
information  to  d  termine  whether 
conditions  outsii  e  of  Texas  may  affect 
the  control  perfc  -mance  of  vacuum 
assist  methods. 

The  proposal  <  f  vacuum  assist  was 
based  on  the  mii  imum  baseline  (floor) 
at  which  standai  is  may  be  set.  Under 
section  112(d){.'i  of  the  Act.  the  floor  for 
new  sources 

ingenl  than  the  emission 
.ed  in  practice  by  the 
ilar  source,  as  detenniiied 
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shall  not  be  less  st 
control  that  is  ach 
best  conlToUed'sin 
by  the  Administra  ar 

The  Administral  jt  has  determined  that 


is  not  being  achieved 
the  technical 
ut  achieving  emission 
reduction  from  t  lis  source  as  discussed 
in  the  previous  j  aragraph. 
Consequently,  tl  e  proposed  vacuum 
a^ist  requiremc  it  for  new  bulk 
terminals  has  be#n  deleted  from  the 
final  rule 

b.  Vapor  tighthess  stand.  irJs.  Two 
commenters  rec<  mmended  during  the 
■  proposal's  comrqent  period  that  the  EPA 
implement  the  clirgo  tank  vapor 
tightness  prograi  n  in  effect  within  the 


UMI 


State  of  California  since  1977  The 
California  standard  requires  annual 
certification  that  cargo  tanks  meet  5- 
minute  pressure  and  vacuum  decay 
standards  of  1  inch  of  water  column  (in 
H2O).  Based  on  a  BAAQMD  survey  of 
200  tank  truck  owners  which  quantified 
actual  pressure  change  values, 
California  is  proposing  to  lower  this 
annual  standard  to  0.5  in.  HiO.  In 
addition,  the  same  commenters 
recommended  that  the  EPA  apply  the 
California  year-round  standard  of  2.5  in 
H2O  pressure  loss  in  5  minutes.  The 
EPA  published  a  supplemental  Federal 
Register  jiotice  (59  FR  42788.  August 
19.  1994)  and  opened  a  comment  period 
forconsideration  of  the  existi-ng 
California  standards  as  the  level  of 
control  for  new  and  existing  soiUres  in 
the  final  MACT  rule.  The  following 
comments  were  received  on  the  floor 
determination  and  on  the  level  of 
control  that  is  appropriate  for 
controlling  cargo  tank  leakage.  The 
promulgation  BID  summarizes 
additional  comments  and  responses  to 
comments  received  on  the  proposal  and 
supplemental  notice. 

Five  commenters  felt  that  the  existing 
California  standards  should  be  specified 
for  cargo  tanks  at  new  sources,  but 
would  be  inappropriate  for  existing 
sources.  These  commenters  based  their 
opinion  on  the  conclusion  that  the  EPA 
had  inappropriately  based  its  floor 
determination  on  California's  gasoline 
throughput,  or  number  of  tank  trucks 
operating  in  the  State.  They  felt  that, 
since  the  legal  responsibility  for 
compliance  would  be  on  the  terminal 
owner  or  operator,  the  basis  should  be 
the  number  of  terminals  in  California. 
One  commenter.said  that  this  figure  is 
71.  out  of  a  total  of  1,125  terminals 
nationwide  (6.3  percent).  Since  this 
value  is  less  than  the  required  12 
percent,  applying  this  control  level  to 
existing  sources  would  be  an  "above  the 
floor"  option.  Thus,  a  cost  effectiveness 
analysis  should  be  provided  to  justify 
the  California  standards  as  the  existing 
source  floor.  Another  commenter  stated 
that  the  California  Highway  Patrol, 
which  monitors  California's  tank  testing 
program,  doc*s  not  include  vapor 
tightness  testing  in  its  44-point  program 
for  inspecting  out-of-State  cai;go  tanks. 
The  commenter  felt  that  this  issue  could 
impact  the  foundation  upon  which  the 
EPA  had  reopened  the  proposal  action. 
Two  commenters  favored  incorporation 
of  the  California  standards  for  both  new 
and  existing  sources. 

Several  commenters  responded  to  tlie 
EPA's  request  for  comments  on^whether 
the  level  of  control  for  cargo  tanks  at 
new  and  existing  faciUties  should  be 
based  on  the  existing  or  the  proposed 
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California  standards.  Commenters  were 
unanimous  in  asserting  that  only  the 
existing,  and  not  the  proposed. 
California  standards  should  be 
considered.  Two  of  the  commenters  felt 
that  BAAQMD's  survey  of  200  tank 
truck  owners  was  not  sufficiently 
representative  to  indicate  that  the  more 
stringent  proposed  standards  should  be 
applied.  Another  commenter  said  the 
proposed  requirements  should  not  be 
adopted  because:  (1)  the  testing  in  the 
survey  has  not  been  properly  peer 
reviewed.  (2)  the  proposal  has  yet  to  be 
adopted  by  the  California  Aii  Resources 
Board  (ARB).  and  (3)  there  is  no 
conclusive  demonstration  of  any 
significant  onissions  difference  between 
the  current  and  proposed  standards. 
Two  other  commenters  echoed  that 
there  is  no  basis  for  considering  the 
more  stringent  standards  because  the 
effect  on  tank  truck  emissions  is 


unknown.  Finally,  one  ctmunenter 
requested  that  the  EPA  consider  the 
proposed  California  standards  for  new 
and  existing  faciliUes.  feeling  that  this 
would  standardize  regulations 
nationwide  and  result  in  lower  costs  for 
equipment  and  remove  some  burden 
from  the  Caiifomia  ARB. 

The  California  ARB  and  the  Caiifomia 
air  pollution  control  districts  have  been 
implementing  tank  truck  leakage 
standards  since  the  late  1970's. 
Ciurently,  all  tank  trucks  transporting 
gasoline  in  Caiifomia,  including  tank 
trucks  from  neighboring  States  that 
operate  in  Caiifomia.  must  meet  the 
Caiifomia  standards  and  are  checked  by 
the  Caiifomia  air  pollution  control 
districts.  In  summary,  they  include 
three  major  standards:  an  annual 
certification,  a  year-round  standard  for 
the  tank  and  its  vapor  piping  and  hoses, 
and  a  year-round  pressure  standard  for 


TABLE  1.-ALL0WABLE  CARGO  TANK  TEST  PRESSURE  OR  VACUUM  CHANGE 


the  tank  truck's  internal  vapor  valve. 
The  annual  certification  standards 
include  initially  pressurizing  and  later 
evacuating  the  tank  and  associated 
vapor  piping  and  hoses  to  18  in.  HjO 
and  to  6  in.  HjO,  respectively,  to  5 
minutes  the  allowable  pressure  change 
may  be  no  more  than  the  values  shown 
in  Table  1.  Further  details  on  the 
performance  requirements  and  test 
procedures  used  in  the  Caiifomia 
program  were  discussed  at  59  FR  42788 
The  EPA's  Control  Techniques 
Guideline  (CTG)  document  and  NSPS, 
subpart  XX  contain  annual  pressure  and 
vacuum  test  levels  of  initial  pressures 
and  test  duration  which  are  the  same  as 
California's.  However,  a  less  stringent 
pressure  change  of  75  mm  of  water 
column  (3  in.  HjO)  is  allowed  for  aU 
tank  trucks  under  the  NSPS.  the  CTG. 
and  the  proposal. 


Cargo  tank  or  compartmert  capacily,  liters  (gaQ 


9.464  or  more  (2,500  or  more)  . 
9.463  to  5.678  (2.499  to  1,500) 
5,679  to  3,785  (1.499  to  1,000) 
3.782  or  less  (999  or  less) 


Annual  certifi- 
catioo-allow- 
aUe  pressure 
orvaoium 
change  in5 
minules.  mm 
H^O  fin.  H2O) 


25  (1.0) 
38(1.5) 
51  (2.0) 
64(2.5) 


Allowable 

pressure 

Change  in  5 

minules  at  any 

time,  mmHiO 

(in.  H^) 


64  (2.5) 

76  (3.0) 

89  (3.5) 

102  (4.0) 


In  the  August  19. 1994  supplemental 
notice,  the  EPA  stated  that  the  gasoline 
throughput  in  Cahfomia  accounts  for 
nearly  12  percent  of  the  national 
gasoline  consumption  (13.46  out  of 
117.9  billion  gallons  per  year). 
Essentially  all  of  this  gasoline  would  be 
transported  by  tank  tmcks.  which 
include  both  Caiifomia  and  out-of-State 
cargo  tanks,  all  of  which  are  subject  to 
the  State's  vapor  tightness  standards. 
For  this  reason,  it  was  assumed  that 
about  12  percent  of  the  national  tank 
tmck  population  is  under  a  requirement 
for  aimual  certification  and  periodic 
testing  in  accordance  vrith  the  Caiifomia 
vapor  tightness  standards.  On  the  basis 
of  public  comments,  however,  the  EPA 
has  examined  the  effect  of  considering 
the  number  of  temiinals  in  Caiifomia  on 
the  floor  determination.  As  pointed  out 
by  one  of  the  commenters.  Caiifomia 
terminals  account  for  6.3  percent  of  the 
national  total,  to  determinmg  the  floor 
for  existtog  sources,  the  EPA  looks  at 
emission  limitations  achieved  by  each 
of  the  best  perfomiing  12  percent  of 
existtog  sources,  and  averages  those 
limitaUons  (59  FR  29196).  In  this  case, 
Uie  'best  pttfbnning"  cargo  tanks  are 


presumed  to  be  those  subject  to  the  most 
stringent  vapor  tightness  standards.  The 
Agency  interprets  "average"  to  mean  a 
measure  of  central  tendency  such  as  the 
arithmetic  mean,  mode,  or  median.  It 
can  be  seen  here  that  on  the  basis  of  the 
number  of  terminal  facilities,  the 
Caiifomia  standards  meet  this  test  by 
constituttog  certatoly  the  94th 
percentile  or  median,  and  mode. 
Therefore,  even  when  the  number  of 
terminals  is  used  in  the  floor 
determination,  the  existtog  Caiifomia 
standards  constitute  the  floor  level  of 
control  for  cargo  tanks  at  existing  bulk 
terminals  afiiected  by  the  final  MACT 
standards.  As  propcHsed  and  discussed 
to  the  promulgation  BID,  it  has  also 
been  determined  that  the  same  tests  can 
.  be  applied  to  railcars  since  they  are 
similar  sources.  Therefore,  the  final  mle 
tocorporates  the  existing  Caiifomia 
standards  for  cargo  tanks  Ctank  tmcks 
and  railcars)  loading  at  existtog  and  new 
facilities. 

Commenters  had  several  concems  on 
the  level  of  control  for  cargo  tanks,  to 
the  supplemental  notice,  the  EPA  had 
discussed  promulgating  cargo  tank 
leakage  control  levels  based  either  on 


the  existing  or  the  proposed  Caiifomia 
certification  annual  leak  rate.  1  in.  H-O 
or  0.5  to.  H2O  pressure  change, 
respectively.  Some  commenters 
questioned  the  data  collected  on  the 
number  of  tank  trucks  meeting  the  lower 
proposed  California  standard  as  not 
representative,  not  peer  reviewed,  and 
not  providing  a  conclusive 
demonstration  of  increased  emission 
reduction.  Also,  some  commenters  were 
concemed  that  the  proposed  standards 
based  on  those  data  have  not  at  this  time 
been  adopted  by  the  Caiifomia  ARB. 
The  EPA  shares  the  commenters' 
concems  and  is  reluctant  to  move 
forward  and  recommend  a  final 
standard  based  on  data  the  Caiifomia 
ARB  has  not  acted  on  by  adopting  and 
implementtog  the  standards  that  have 
been  proposed  within  the  State.  Thus, 
the  Agency  is  setting  the  level  of  cargo 
tank  leak  standards  for  new  and  existing 
facilities  on  the  basis  of  the  existtog 
Ciahfomia  standards. 

E.  Continuous  Monitoring 

One  commenter  stressed  that,  while 
continuously  monitcning  a  key 
operating  parameter  of  a  vapor 
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processing  device  may  serve  as  a  guide 
to  warn  of  potential  problems  and  to 
gauge  efficient  operation,  such 
monitoring  would  not  be  sufficient  to 
assure  compliance  with  the  pertinent 
emission  standard.  This  commenter  and 
others  were  concerned  that  a  value  of 
the  monitored  process  variable  could  be 
selected  that  is  more  stringent  than 
necessary  to  indicate  compliance  with 
the  proposed  10  mg/liter  emission 
standard.  They  felt  that  requiring  a 
fiicility  to  continuously  maintain  a 
parameter  value  determined  during  an 
initial  performance  test  to  maintain 
.compliance  and  then  consider  the 
facility  out  of  compliance  if  it  exceeds 
that  value  would  l>e  unfair.  It  is  highly 
probable  that  during  an  initial 
performance  test  the  vapor  control 
device  while  operating  at  a  particular 
value  will  perform  much  better  than  the 
emission  limit.  One  commenter  said 
that,  as  an  example,  thermally 
controlled  combustion  systems  do  not 
require  elevated  temperatures  all  of  the 
time  to  achieve  10  mg/liter.  The 
commenter  recommended  that,  for  these 
units,  a  single  high  temperature  value 
should  not  be  set  because  assist  fuel  gas 
consimiption  would  be  very  high  and 
the  unit  would  be  made  to  operate  at 
control  efficiencies  substantially  higher 
than  the  standard. 

One  commenter  suggested  that 
facilities  be  allowed  to  use  an 
extrapolative  method  to  predict  the 
operating  parameter,value  at  the 
regulated  emission  standard  based  upon 
the  operating  parameter  value 
associated  with  the  lower  emission  level 
recorded  during  the  performance  test. 
Such  an  allowance  is  needed  because  it 
is  usually  not  possible  to  operate  a 
vapor  processing  system  at  maximum 
design  conditions.  Another  commenter 
recommended  that  the  operating 
parameter  value  be  set  by  the  least 
stringent  parameter  value  obtained 
during  the  test  while  the  unit  is  in 
compliance  with  the  standard. 

Section  114(a)(3)  of  the  Act  requires 
enhanced  monitoring  and  compliance 
certification  of  all  major  stationary 
sources.  The  aimual  compliance 
certifications  certify  whether 
compliance  has  been  continuous  or 
intermittent.  Enhanced  monitoring  shall 
be  capable  of  detecting  deviations  from 
each  applicable  emission  limit  or 
standard  with  sufficient 
representativeness,  accuracy,  precision, 
reliability,  frequency,  and  timeliness  to 
determine  if  compliance  is  continuous 
during  a  reporting  period.  The 
monitoring  in  this  regulation  satisfies 
the  requirements  of  enhanced 
monitoring. 


The  required  >erfonnance  test  is  a 
minimum  of  6  b  3urs  in  duration,  with 
outlet  organic  c(  mcentration  and  flow 
rate  data  record(  d  every  5  minutes. 
While  it  seems  reasonable  to  base  the 
selection  of  the  parameter  range  or  limit 
on  a  6-hour  period  to  be  consistent  with 
the  length  of  tha  test  (as  the  Agency  did 
at  proposal),  the  Agency  has  decided 
this  is  too  long  ^  period  to  calculate  a 
meaningful  aveikge  on  a  continuous 
basis.  One  comif  enter  requested  that  the 
EPA  consider  uing  an  extrapolative 
method  (not  specified  by  commenter), 
using  a  single  hKh  temperature,  or 
setting  the  parai^eter  based  on  data  just 
meeting  the  10  mg/liter  standard.  As 
noted  at  proposal,  the  EPA  proposed 
that  a  site-speci|c  monitoring  parameter 
value  be  used  to<  account  for  the 
different  types  ahd  designs  of  control 
equipment  available  and  the  site- 
specific  facility  operating  conditions. 
The  proposal  re<|uired  a  pwrformance 
test  recording  5-Ininute  readings  of 
outlet  concentrations  and  flow  rates 
while  continuovisly  recording  the 
specified  parameter  values.  An 
engineering  assoissment  of  those  data, 
along  with  the  nianufacturer's 
recommendatioi  s,  could  be  used  to  find 
the  appropriate  larameter  value, 
monitoring  freqi  ency,  and  averaging 
time  that  is  equi  /alent  to  the  emission 
standard.  This  a  >proach,  which  is  • 
incorporated  int )  the  final  rule,  is  the 
most  straightforward  way  of  accounting 
for  both  the  emission  standard  and  the 
variability  of  tha  control  equipment 
design  and  facilsy  operations.  Under 
this  approach,  the  Agency  is  allowing 
some  latitude  fof  the  method  by  which 
the  parameter  r^ige  of  the  "not  to 
exceed"  limit  is  Developed  under  the 
final  standards.  The  engineering 
assessment  and  manufacturer's 
recommendatioi  s  must  be  docimiented 
(recorded  in  faci  ity  files)  and  reported 
to  the  Administi  itor  for  approval. 

IV.  Summary  of  Ihe  Final  Rule 
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A.  Sources  Covered 

Sources  in  the  gasoline  distribution 
categoiy  are  a  combination  of  major 
sources  and  area  sources.  Some  pipehne 
breakout  stations  and  bulk  gasoline 
terminals  have  been  determined  to  be 
major  sources,  since  gasoline  operations 
at  the  larger  breakout  stations  and 
terminals  may  have  the  potential  to  emit 
either  10  tpy  or  greater  of  an  individual 
HAP  (e.g.,  hexane  or  MTBE)  or  25  tpy 
or  greater  of  a  combination  of  HAP's,  or 
they  are  contiguous  with  a  major  source 
plant  site  that  contains  additional  HAP 
emission  sources  other  than  the  affected 
gasoline  operations.  For  purposes  of  this 
final  rulemaking,  the  Agency  is 
requiring  that  pipeline  breakout  stations 
and  bulk  gasoline  terminals  that  are 
major  sources  on  their  own  or  are 
contiguous  with  a  major  source  plant 
site  be  regulated  under  maximum 
acKievable  control  technology  (MACT) 
standards.  The  term  "affected  source" 
means  the  total  of  all  HAP  emission 
points  at  a  subject  bulk  gasoline 
terminal  or  pipeline  breakout  station  In 
addition  to  affected  sources,  some 
nonmajor  pipeline  breakout  stations  and 
bulk  gasoline  terminals  will  be  subject 
to  modest  recordkeeping  and  reporting 
requirements  to  monitor  their  potential 
to  emit  HAP's.  The  following  is  a 
summary  of  the  methods  used  to 
determine  applicability  of  the  final  rule 

1.  Applicability  Determination 

The  final  emission  standards  apply  to 
all  pipeline  breakout  stations  and  bulk 
gasoline  terminals  that  themselves  are 
major  sources  of  HAP's  or  are  located  at 
plant  sites  that  are  major  sources  of 
HAP's.  The  standards  provide  two  ways 
to  determine  whether  a  faciUty's 
potential  to  emit  (PTE)  HAP's  may  make 
it  a  major  source.  They  are: 

(1)  The  appropriate  emission  equation 
listed  in  §  63.420  is  used  (under 
specified  conditions)  to  "screen"  the 
facility  for  its  potential  HAP  emissions 
or  (2)  the  owner  or  operator  provides 
dociunentation  to  the  Administrator  ot 
the  facility's  PTE  by  completing  an 
emissions  inventory  for  the  facility 

The  screening  equations  in  the  rule 
are  only  allowed  to  be  used  at  facilities 
that  only  emit  HAP  from  gasoline 
operations.  Certain  assmnptions  used  by 
all  nonmajor  sources  in  the  emission 
screening  equations  will  become 
enforceable  limitations  on  the  facility's 
operations  under  this  rule  Federally 
enforceable  limitations  must  be 
established  outside  the  provisions  of 
this  rule,  for  facilities  using  the 
emission  inventory  for  determination  of 
their  major  source  status,  and  for  some 
parameters  used  by  facilities  in  the 


emission  screening  equation.  Facilities 
using  the  emission  screening  equations 
in  the  rule  are  required  to  record  their 
assumptions  and  calculations,  noUfy  the 
Administrator  that  the  facility  is  using 
the  screening  equations  and  provide  the 
results  of  the  calculations,  and  operate 
the  facility  in  a  manner  not  to  exceed 
the  operational  parameters  used  in  the 
calculations.  Larger  facilities  (those  that, 
in  and  of  themselves,  have  HAP 
emissions  over  50  percent  of  the  major 
source  emissions  thresholds  above  and 
use  the  emission  screening  equations  in 
the  rule)  are  additionally  required  to 
submit  to  the  Administrator  for 
approval  their  assumptions  and 
calculations,  maintain  records  to 
document  the  parameters  have  not  been 
exceeded,  and  submit  an  annual 
certification  that  the  operational 
parameters  established  for  the  facility 
have  not  been  exceeded.  However,  these 
nonmajor  sources  are  not  subfect  to  any 
of  the  control  requirements  of  this  final 
rule.  The  need  for  and  level  of  reporting 
and  recordkeeping  procedives  for 
facilities  using  emission  inventories  to 
demonstrate  nonmajor  source  status  tue 
estabhshed  when  federally  enforceable 
limits  were  set  for  those  facilities.  All 
facilities  (major  and  noimiajor)  upon 
request  by  the  Administrator  or 
delegated  State  must  demonstrate 
compliance  with  the  applicability 
detemUnation. 


2.  Emission  Points  Covered 

Emission  points  affected  under  the 
final  standards  at  bulk  gasoline 
terminals  are  storage  vessels  that 
contain  or  have  the  potential  to  contain 
gasoline,  leaks  from  the  piping  system 
and  equipment  that  handle  gasoline  or 
gasoline  vapors,  loading  racks  that  load 
gasoline  into  cargo  tanks  (tank  trucks  or 
railcars),  and  gasoline  vapor  leakage 
from  sealed  cargo  tanks  during  loading. 
Emission  points  affected  under  the  final 
standards  at  pipeline  breakout  stations 
are  udividua)  storase  vessels  that 
contain  or  have  tb»-  iNuttonai  to  contain 
gasoline,  and  equipohnji  leaks  from  the 
entire  breakout  staooo  piping  system 
that  handles  gasoline 

B  Standards  tor  Sources 

The  finaJ  aue  speafies  an  equipment 
standard  for  storage  vessels  at  affected 
bulk  gasoline  terminals  and  pipeline 
breakout  stations.  The  final  existing 
storage  vessel  provisions  require  that 
external  floating  roof  storage  vessels  not 
already  meeting  the  NSPS  subpart  Kb 
rira  seal  specifications  comply  within  3 
years  to  meet  the  hill  NSPS  subpart  Kb 
specifications  (both  rim  seal  and 
controlled  fitting  requirements,  and 
reportirfg  and  recordkeeping 


requirements).  Any  existing  storage 
vessel  currently  meeting  only  the  rim 
seal  requirements  of  NSPS  subpart  Kb  is 
not  required  to  install  additional 
equipment,  but  must  meet  the  rim  seal 
monitoring,  reporting,  and 
recordkeeping  requirements.  New, 
modified,  or  reconstructed  storage 
vessels  at  existing  and  new  affected 
sources  must  comply  with  the  NSPS 
subpart  Kb  requirements  at  startup  (as 
reouired  under  the  NSPS). 

Additionally,  the  rule  specifies  an 
emission  Umit  standard  of  10  milligrams 
(mg)  of  total  oi^ganic  compounds  (TOC) 
per  liter  of  gasoline  loaded  (10  mg  TOa 
liter)  for  the  process  stream  outlet  of 
control  devices  and  continuous 
compliance  monitoring  of  certain 
operating  parametera  of  contiT)!  devices 
mstalled  at  the  cargo  tank  loading  racks 
of  new  and  existing  affected  bulk 
gasoline  terminals.  Operating  the 
control  device  in  a  manner  that  exceeds 
or  fells  to  maintain,  as  appropriate,  the 
monitored  operating  parameter  value 
established  during  the  emission 
perfonnance  test  is  an  exceedance  and 
constitutes  a  violation  of  the  emission 
limit  standard. 

The  Agency  is  also  requiring 
equipment  and  performance  standards 
lor  all  cai:go  tanks  loading  gasoline  at 
existing  and  new  affected  bulk  gasoline 
•enninals.  Cargo  tanks  loading  at  these 
tacilities  are  required  to  pass  an  annual 
vap<w  tightness  test,  and  are  subject  to 
a  vapor  tightness  standard  and  test 
procedures  for  the  tank,  vapor  piping, 
and  boees,  and  a  pressure  standard  for 
the  internal  vapor  valve  at  any  time. 
Although  the  cargo  tanks  are  subject  to 
the  "Vear-round"  vapor  tightiiess 
standard,  facility  owners  and  operators 
are  noi  lequired  to  test  them  at  specified 
intervals  However,  as  under  the  NSPS 
subpartJOC,  owners  and  operators  will 
be  requiied  to  maintain  certain  records 
on  the  vapor-tight  status  of  gasoline 
cargo  tanks  and  to  take  steps  to  assure 
that  nonvapor-tight  cargo  tanks  will  not 
be  reloaded  imtil  vapor  tightness 
documentation  has  been  obtained. 
New  and  existing  affected  bulk 
gasoline  terminals  and  pipeline 
breakout  stations  are  required  to 
perform  a  monthly  visual  (sight,  sound, 
and  smell)  inspection  of  all  pumps, 
valves,  and  other  equipment 
components  in  gasoline  liquid  or  vapor 
service  and  to  maintain  records  of  these 
inspections.  When  a  leak  is  identified, 
the  owner  or  operator  must  record  the 
presence  of  the  leak,  and  then  has  5 
calendar  days  in  which  to  make  an 
initial  repair  attempt  and  15  calendar 
days  in  which  to  complete  the  repair. 
Any  leaks  for  which  repair  is  not 
attempted  within  5  days  or  completed 


vnthin  15  days  must  be  reported  as 
excess  emissions.  The  final  rule^lso 
includes  a  housekeeping  provision 
requiring  spills  and  open  sources  of 
gasoline  vapor  emissions  to  be 
minimized,  and  for  spills  to  be  cleaned 
up  as  quickly  as  possible. 


C.  Effective  Date  for  Compliance 
Section  112(i)(3)(A)  of  the  Act 

requires  compliance  by  existing  sources 
as  expeditiously  as  practicable,  but  in 
no  event  later  than  3  years  after  rule 
promulgation  (today's  date), 
notwithstanding  the  provisions  of 
sections  112(i)  (1)  and  (2).  New  affected 
facilities  are  required  to  comply  with  all 
provisions  of  the  standards  upon 
startup. 

D.  Compliance  Extensions 
Section  112(i)(3)(B)  of  the  Act  aUows 

the  Administi«tor  (or  a  State  with  a 
program  approved  under  title  V)  to  grant 
existing  sources  an  extension  of 
compliance  of  up  to  1  year,  upon 
application  by  an  owner  or  operator  of 
an  affected  facility,  if  such  time  period 
is  necessary  for  the  installation  of 
controls. 

Under  the  early  reduction  provisions 
of  section  112(i)(5).  existing  sources 
may  be  granted  a  6-year  extension  of 
compliance  with  an  otherwise 
applicable  section  112(d)  standard 
(MACT  standard)  upon  demonstration 
by  the  owner  or  operator  of  the  source 
that  HAP  emissions  have  been  reduced 
by  90  percent  or  more  prior  to  Fdiruary 
8, 1994  (the  proposal  date  of  this  rule), 
or  the  source  made  an  enforceable 
commitment  to  achieve  such  reduction 
prior  to  January  1, 1994.  The  general 
notice  governing  early  reduction 
compliance  extensions  was  published  10 
the  Federal  Register  on  June  13, 1991 
(56  FR  27338). 

E.  Compliance  Testing  and  Monitoring 

The  tests  required  under  the  final 
standards  include  initial  performance 
testing  of  the  bulk  terminal  vapor 
processing  system,  vapor  leak 
monitoring  and  repair  of  the  vapor 
collection  system  before  each 
performance  test,  and  annual  vapor 
tightiiess  testing  of  gasoline  cargo  tanks. 
In  addition,  gasoline  cargo  tank  owners 
and  operators  are  subject  to  test 
procedures  toxletermine  compliance 
with  year-round  leak  rate  requirements 
on  cargo  tanks,  vapor  collection 
systems,  and  internal  vapor  valves. 
Storage  vessels  at  bulk  terminals  and 
pipeline  stations  require  periodic  visual 
inspections  and/or  seal  gap 
measurements.  Continuous  monitoring 
of  an  operating  parameter  is  required  for 
vapor  processing  systems  to  ensure 
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continuous  compliance  mth  the  10  mg 
TCXH/liter  emission  limit. 

Schedule  for  performance  testing  is 
provided  in  §  63.7  of  the  General 
Provisions.  The  initial  performance  test 
is  required  180  days  after  the  effective 
date  of  the  standards  or  after  initial 
startup  for  a  new  facility,  or  180  days 
after  the  compliance  date  specified  for 
an  existing  facility. 

Methods  2A,  2B.  25A,  and  25B  in 
appendix  A  of  40  CFR  part  60  are 
specified  for  measurement  of  total 
organic  compound  emissions  fiom  the 
vapor  collection  and  processing 
systems.  Due  to  the  inherent  inability  to 
measure  mass  emissions  firom  elevated 
flares  (an  elevated  flare's  flame  is  open 
to  the  atmosphere  and  therefore  the 
emissions  cannot  be  routed  through 
stacks),  these  test  methods  are  not 
applicable.  Therefore,  the  Agency  has 
established  performance  requirements 
for  flares.  These  performance 
requirements,  including  a  limitation  on 
visible  emissions,  are  provided  in 
§  63.11(b).  which  specifies  the  use  of 
Method  22  for  determining  visible 
emissions  from  flares. 

Before  each  performance  test  on  the 
vapor  processing  system,  the  owner  or 
opwator  is  required  to  use  Method  21  to 
monitor  potential  leak  sources  in  the 
terminal's  vapor  collection  system 
during  the  loading  of  a  gasoline  cargo 
tank.  Any  leaks  from  the  vapor 
collection  and  processing  systems  must 
be  repaired  before  the  performance  test 
is  conducted. 

The  final  emission  standards  include 
continuous  monitoring  of  an  operating 
parameter  as  a  requirement  for  vapor 
processing  systems  to  ensure 
continuous  compliance  with  the  10  mg 
TOC/liter  emission  limit.  The  vapor 
processing  system's  operating  parameter 
"value,"  monitoring  frequency,  and 
averaging  time  are  to  be  established 
based  on  data  collected  in  performance 
tests  of  the  vapor  processor.  The  facility 
documents  and  reports  their 
recommended  value,  monitoring 
frequency,  and  averaging  time  to  the 
Administrator  for  approval.  Exceeding 
or  failing  to  maintain,  as  appropriate, 
the  approved  operating  parameter  value 
will  constitute  a  violation  of  the 
emission  limit  standard.  The  standards 
also  require  the  maintenance  and  repair 
of  the  system  necessary  to  maintain  the 
parameter  value  and  documentation  of 
any  exceedances  in  a  quarterly  excess 
emissions  report  to  the  Administrator. 
The  parameters  that  may  be  monitored 
include  organic  compounds 
concentration  for  caH>on  adsorption  and 
refrigeration  condenser  systems,  and 
combustion  or  condenser  temperature 
for  thermal  oxidation  and  refrigeration 


I 
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An  owner  or 
itute  an  alternative 
'  processor  type  upon 
Administrator, 
go  tank  loading  at  an 
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I  certification  test  by 
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appendix  A,  which 
kination  of  Vapor 
ae  Delivery  Tank 
,  uum  Test."  Method 
27  tests  the  vapor  ^ghtness  of  the  cargo 
tank  (or  compartment)  imder  two 
conditions,  positiije  pressure  and 
negative  pressure  (vacuum).  The 
procedure  for  testing  the  cargo  tank  for 
vapor  tightness  is  ^  follows.  The  cargo 
tank  is  sealed  and  pressurized  to  460 
mm  H2O  (18  in.  HiO),  gauge.  (If 
conducting  a  vacu  mi  test,  the  cargo 
tank  (or  compartm  ant)  is  evacuated  to 
150  mm  H2O  (6.0  fa.  H2O),  gauge.)  The 
source  of  pressure  lis  removed,  the  cargo 
tank  is  sealed,  and  then  the  pressure  in 
the  tank  is  recordeji  at  the  end  of  5 
minutes.  The  actual  change  in  pressure 
minutes  is  compared 
kange  allowed  in  the 


(or  vacuum)  after : 
to  the  maximum 
regulation. 
The  annuaLcer 


ication  test  also 
consists,  in  additic  n  to  the  procedures 
in  Method  27,  of  a  leak  test  of  the  tank's 
internal  vapor  vah  e.  A  summary  of 
these  procedures,  which  are  detailed  in 
§  63.425(e)(2).  is  ai  follows.  The  cargo 
tank  is  repressuriz  ;d  and  the  leak  rate 
across  the  internal  vapor  valve  is 
measured  after  5  n  inutes.  This  value  is 
compared  to  the  m  iximum  allowable  5- 
minute  pressure  cQange  to  determine 
the  vapor  tightnesi  of  the  valve. 

In  addition  to  tl»  aimual  tests,  cargo 
tanks  are  subject  at  any  time  to  a  leak 
detection  test  as  described  in  §  63.425(f) 
using  Method  21,  ind  may  also  be 
subject  to  other  procedures  as  di^ussed 
below.  Method  21  Is  also  in  40  CFR  part 
60,  appendix  A,  and  is  entitled 
"Determination  of  Volatile  Organic 
Compounds  Leaks/'  The  principle  of 
Method  21  is  that  <  irganic  vapors  cause 
a  positive  respons<  in  a  variety  of 
portable  hand-hela  detectors.  Thus,  a 
positive  detector  response  indicates  the 
presence  of  a  soun  e  of  emissions  (leak). 
During  a  Method  2 1  test,  the  tester  holds 
the  probe  3  cm  (1  i  ich)  from  the  sources 
of  possible  leaks.  4ny  organic  vapor 
concentration  in  excess  of  21,000  ppm 
as  propane  is  an  in  iication  of  a  leak.  If 
leaks  are  foimd,  thi  f  cargo  tank  must  be 
repaired  and  must  pass  the  following 
tests  before  it  can  l  e  reloaded  at  the 
facility. 

Cargo  tanks  are  a  ubject  at  any  time  to 
being  tested  for  va  »or  tightness  using 
the  test  procedure;  in  §  63.425(g), 
referred  to  as  the  n  trogen  pressure 


UMI 


decay  field  test,  and  may  also  be  subject 
to  the  procedures  discussed  below.  A 
summary  of  this  test,  which  includes 
procedures  for  the  cargo  tank  and  the 
internal  vapor  valve,  is  as  follows.  The 
headspace  of  a  cargo  tank  that  has  been 
filled  is  pressurized  to  a  pressure  of  460 
mm  H2O  (18.0  in.  H2O),  gauge  with 
nitrogen  gas.  Vapor  tightness  is 
determined  by  measuring  the  pressure 
decay,  if  any.  over  time  and  comparing 
the  pressure  decay  to  the  maximum 
allowable  calculated  value,  which  is 
determined  using  procedures  described 
in  §  63.425(g).  If  the  pressure  decay 
exceeds  the  maximum  allowable  value, 
the  cargo  tank  must  be  repaired  and 
must  pass  the  procedure  below. 

Cargo  tanks  are  also  subject  at  any 
time  to  a  test  of  vapor  tightness  using 
the  test  procedures  in  §  63.425(h).  These 
procedures  are  similar  to  the  procedures 
in  §  63.425(e)  except  that  only  the 
positive  pressure  test  is  conducted  and 
the  acceptance  criteria  are  less  stringent. 

F.  Recordkeeping  and  Reporting 

The  final  standards  require  four  types 
of  reports:  initial  notification, 
notification  of  compliance  status, 
periodic  reports,  and  other  reports. 

The  initial  notification  report 
(§  63.9(b))  apprises  the  regulatory 
authority  of  the  results  of  the 
applicability  determination  for  existing 
sources  or  of  the  intent  to  construct  for 
new  sources.  This  report  alko  includes 
a  statement  as  to  whether  the  facility 
can  achieve  compliance  by  the  required 
compliance  date.  The  initial  notification 
report  under  this  rule  is  required  to  be 
submitted  not  later  than  1  year  from 
today's  date. 

The  notification  of  compliance  status 
(§  63.9(h))demonstrates  that  compliance 
has  been  achieved.  This  report  lists  the 
methods  used  to  determine  compliance, 
the  results  of  the  initial  performance  test 
and  the  continuous  monitoring  system 
(CMS)  performance  evaluation,  which 
include  a  description  of  the  continuous 
monitoring  program  and  supporting 
data  for  the  monitored  operating 
parameter  value  for  the  vapor  processor, 
and  a  list  of  equipment  subject  to  the 
standard. 

Periodic  reports  to  the  Administrator 
are  required  on  a  semiannual  basis. 
These  reports  will  include  loadings  of 
gasoline  cargo  tanks  for  which  vapor 
tightness  documentation  was  not  on  file 
at  the  facility,  reports  of  storage  vessel 
control  systems  and  inspections,  and 
the  excess  emissions  and  CMS 
performance  report  and/or  simunary 
report  required  under  §  63.10(e)(3). 
Excess  emissions  and  continuous 
monitoring  reports  are  also  required  to 
be  submitted  quarterly  if  a  Usted  * 
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exceedance  has  occurred.  Procedures 
have  been  established  in  §  63.10(e)(3)  to 
reduce  the  reporting  frequency  once 
exceedances  no  longer  occur.  Excess 
emissions  and  continuous  monitoring 
exceedances  reported  quarterly  will 
include  exceedances  or  failures  to 
maintain  the  monitored  operating 
parameter  value,  failures  to  take  steps  to 
assure  that  a  nonvapor-tight  gasoline 
cargo  tank  will  not  be  reloaded  at  the 
facility  before  vapor  tightness 
documentation  is  obtained,  reloadings 
of  such  gasoline  cargo  tanks,  and 
equipment  leaks  for  which  repair  is  not 
attempted  within  5  days  or  completed 
vdthin  15  days. 

Certain  additional  reporting  is 
occasionally  necessary  because  a  short- 
term  response  may  be  needed  from  the 
reviewing  authority.  For  example,  the 
Administrator  may  request  more 
frequent  reports  of  the  monitored 
operating  parameter  or  visual  inspection 
data  if  it  is  deemed  necessary  to  ensure 
compliance  with  the  standard. 

Records,  reports,  and  notifications 
required  under  the  final  standards  must 
be  available  for  inspection  for  5  years, 
in  accordance  with§63.10(b). The 
records  include  the  apphcability 
determination  for  all  bulk  terminals  and 
pipeline  breakout  stations,  regardless  of 
their  size  and  the  outcome  of  the 
determination.  For  affected  sources,  the 
records  also  include  (but  are  not  limited 
to)  gasoline  cargo  tank  vapor  ti^tness 
test  restdts,  as  well  as  CMS  monitoring 
data  from  the  vapor  processor.  Records 
from  the  visual  inspection  program  and 
storage  vessel  inspections,  and  records 
of  startups,  shutdowns,  and 
malfunctions  of  the  vapor  processor  are 
required  to  ensiuv  that  the  controls  in 
place  are  continuing  to  be  effective. 
Section  63.10(b)  allows  the  records  to  be 
retained  at  the  facility  for  2  years  and  off 
site  for  the  remaining  3  years. 

All  pipeline  breakout  stations  and 
bulk  gasoline  terminals  using  the 
emission  screening  equations  will  have 
additional  modest  recordkeeping  and 
reporting  requirements  to  monitor  their 
potential  to  emit  HAP's.  Only  facilities 
that  are  within  50  percent  of  the  major 
source  criteria,  as  determined  from 
using  the  appropriate  emission 
screening  fNquation.  must  report  the 
calculations  and  support  information  for 
their  nonmajor  source  determination.    - 
Once  this  determination  is  approved  by 
the  Administrator,  the  source  must  keep 
records  and  certify  annually  that  it  has 
continued  to  not  exceed  any  of  the 
enforceable  operating  limitations 
contained  in  its  most  recent 
applicability  determination.  That  report 
of  calculations  and  assumptions  must  be 
submitted  to  the  Administrator  by  the 


owner  or  operator  within  1  year  of  the 
date  of  today's  notice.  Nonmajor  sources 
using  the  screening  equations  with  HAP 
emissions  imder  the  50  percent 
threshold  must  keep  records  of  their 
determination  for  possible  inspection  by 
the  Administrator,  operate  the  facihty  in 
a  manner  not  to  exceed  the  parameters 
used  in  the  equation,  and  notify  the 
Administrator  of  the  use  and  the  results 
of  the  emission  screening  equation.  That 
notification  must  be  submitted  to  the 
Administrator  by  the  owner  or  operator 
within  1  year  of  the  date  of  today  s 
notice.  The  owner  or  operator  is  also 
required  to  demonstrate,  upon  request, 
compliance  with  the  facility  operating 
limits  used  in  the  applicability 
determination. 

V.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  of  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  to  readily  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process, 
and  (2)  to  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials)  (section  307(d)(7)(A) 
of  the  Act). 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  EPA  must 
determine  whether  a  regulation  is 
"significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
•the  Executive  Order.  The  criteria  set 
forth  in  section  1  of  the  Order  for 
determining  whether  a  regulation  is  a 
significant  rule  are  as  follows: 

(1)  Is  likely  to  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially  affect 
a  sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State.  local, 
or  tribal  government  communities; 

(2)  Is  likely  to  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(3)  Is  likely  to  materially  alter  the 
budgetary  impact  of  entitlements, 
pants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or 

(4)  Is  likely  to  raise  novel  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  die  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined  to  ' 


treat  this  action  as  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  As  such,  this 
action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  docket  listed 
at  the  beginning  of  this  notice  under 
ADDRESSES.  The  docket  is  available  for 
public  inspection  at  the  Agency's  Air 
Docket  Section,  which  is  listed  in  the 
ADDRESSES  section  of  this  preamble 

C.  Papemork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  OMB  under  the  Papenvork 
Reduction  Act.  44  U.S.C.  3501  et  seq., 
and  have  been  assigned  OMB  control 
number  2060-0325.  An  Information 
Collection  Request  document  has  been 
prepared  by  the  EPA  (ICR  No.  1659.02) 
to  reflect  the  changed  information 
requirements  of  the  final  rule  and  has 
been  submitted  to  OMB  for  review  A 
copy  may  be  obtained  from  Ms.  Sandy 
Farmer,  Information  Policy  Branch, 
Environmental  Protection  Agency,  401 
M  Street  SW.  (mail  code  2136), 
Washington,  DC  20460.  or  by  calline 
(202)260-2740. 

"This  collection  of  information  has  an 
estimated  annual  reporting  burden 
averaging  155  hours  per  bulk  gasoline 
terminal  respondent  and  45  hours  per 
pipeline  breakout  station  respondent. 
Similarly,  the  estimated  annual 
recordkeeping  burden  is  approximately 
125  hours  per  bulk  gasoline  terminal 
respondent  and  20  hours  per  pipeline 
breakout  station  respondent.  These 
estimates  include  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch, 
Environmental  Protection  Agency,  401 
M  Street  SW.,  (mail  code  2136); 
Washington,  DC  20460:  and  to  the 
Office  of  Information  and  Regulatory 
Afiiairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 

D.  Regidatory  Flexibility  Ad 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  the  EPA  to 
consider  potential  impacts  of 
regulations  on  small  business  "entities." 
If  a  preliminary  analysis  indicates  that 
a  regulation  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  a  regulatory 
flexibility  analysis  must  be  prepared. 
However,  regulatory  alternatives  that 
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would  alleviate  the  potential  impact  of 
the  standards  on  directly  affected 
companies  were  not  selected  because 
the  Act  requires  all  facilities  that  are 
members  of  a  category  or  subcategory  of 
major  sources  to  meet,  at  a  minimum, 
the  requirements  of  the  N4ACT  floor. 

For  the  affected  industry  sectors,  the 
Small  Business  Administration's 
definition  of  small  business  is 
independently  owned  companies  with 
100  or  fewer  employees.  The 
promulgated  standards  directly  impact 
small  companies  owning  bulk  gasoline 
terminals  and  pipeline  breakout 
stations.  Also,  due  to  downstream 
wholesale  gasoline  price  increases,  the 
promulgated  standards  will  indirectly 
impact  small  companies  owning 
gasoline  bulk  plants  and  gasoline 
service  stations. 

A  definitive  estimate  of  the  ntmiber  of 
small  businesses  that  will  be  directly  or 
indirectly  affected  by  the  promulgated 
standards  could  not  be  feasibly  obtained 
because  of  the  lack  of  data  related  to  the 
extent  of  vertical  integration  in  the 
gasoline  distribution  chain.  However, 
the  EPA  believes  that  a  maximum  of  56 
percent  of  all  bulk  gasoline  terminals 
are  owned  by  small  companies. 
Potentially,  up  to  99  percent  of  the 
indirectly  affected  g^line  bulk  plants 
and  service  stations  are  owned  by  small 
companies.  The  actual  peA»ntage  of 
small  companies  in  these  sectors, 
especially  the  bulk  gasoline  terminal 
sector,  is  projected  to  be  much  smaller 
due  to  vertical  integration  with 
petroleum  refiners.  No  estimate  has 
been  made  of  the  percentage  of  pipeline 
breakout  stations  owned  by  small 
companies,  but  since  they  are  typically 
affiliated  with  petroleum  refiners,  the 
percentage  is  projected  to  be  small. 

The  EPA  believes  that  the 
promulgated  regulation  will  not  result 
in  financial  impacts  that  significantly  or 
differentially  stress  affected  small 
companies.  The  per  unit  compliance 
cost  dififorentials  between  large 
throughput  and  small  throughput 
facilities  are  minor.  Small  facilities  are 
likely  to  be  serving  small  or  specialized 
markets,  which  makes  it  unlikely  that 
the  minor  differential  in  unit  control 
costs  between  large  throughput  and 
small  throughput  facilities  will 
seriously  affect  the  com[>etitive  position 
of  small  companies,  even  assuming  that 
small  companies  own  small  facilities. 

B.  ReguJatory  Review 

In  accordance  with  sections  112(d)(6) 
and  112(f)(2)  of  the  Act.  this  regulation 
will  be  reviewed  within  8  years  from  the 
date  of  pcomulgatian.  This  review  may 
include  an  assessment  of  such  factors  as 
evaluation  of  the  residual  health  risk. 


any  overlap  withjother 
existence  of  alter  lative 
control,  enforcea  >ility 
emission  control  technology 
data,  and  the  n 
reporting  requirements. 

List  of  Subjects 

40  CFR  Part  9 


Environmental  pn 
and  recordkeepii  g 

40  CFR  Part  63 


pollution  control 
substances, 
terminals, 
requirements 

Dated:  Novembe^  23. 1994. 
Carol  M.  Browmer, 

Administrator. 


For  reasons  set]  out 
parts  9  and  63  of  title 
the  Code  of  Fede  al 
amended  as  folia  ws: 
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programs,  the 
methods  of 
,  improvements  in 
and  health 
and 


otection,  Reporting 
requirements. 


Environmental]  protection.  Air 
Hazardous 
Petroleum  bulk  stations  and 
Repor<  ing  and  recordkeeping 


in  the  preamble, 
40,  chapter  I,  of 
Regulations  are 


PART  •—[AMENDED] 

1.  The  authori^  citation  for  part  9 
continues  to  reaa  as  follows: 

Aadiority:  7  U.S  ::.  135  et  seq..  136-136y; 
15  U.S.C.  2001,  2XH  3, 2005,  2006,  2601-2671; 
21  U.S.C  331j,  346  i,  34«-,  31  U.S.C  9701;  33 
U.S.C.  1251  ef  segjlSll,  1313d,  1314, 1321. 
1326, 1330. 1344.  ffi45  (d)  and  (e).  1361;  E.a 
.  3  CFR  1971-1975 
LS.C  241, 242b.  243.  246, 
300g-2.  300g-3.  300g-4, 
300g-5.  300g-6,  30  ))-l.  300)-2.  300i-3.  300j- 
4,  300i-9. 1857  atSiq^  6901-6992k.  7401- 
7671q.  7542.  9601-  9657. 11023. 11048. 


11735.  38  PR  2124! 
Comp..  p.  973:  42  I 
300f.  300g,  300g-l 


2.  Section  9.1 
a  new  entry  to  th^ 
indicated  headin ; 
read  as  follows: 


fgii  ombj 

Reduction  Act 


apfKOi  ate  under  the  Ptpmmotk 


40  CFR  ciiatio  ) 


National  EmissJon  i  tand- 
ards  for  Hazardoi  is  Air 
Pollutants  for  Soi|nce 
Categories. 


63.420 
63.422-63.428 


PART63— (AMEIDEO] 

3.  The  authorit  r 
continues  to  reac 

AaihMity:  42  U^C  7401  et  seq. 


amended  by  adding 

table  under  the 

in  numerical  order  to 


0MB  control  No. 


2060-032S 
2060-032S 


citation  for  part  63 
as  follows: 


4.  Part  63  is  amended  by  adding  a 
new  subpart  R  to  read  as  follows: 

Subpart  R— National  Emission  Standards 
for  Gasoline  Distribution  Facilities  (Bulk 
Gasoline  Terminals  and  Pipeline  Breakout 
Stations) 

63.420  Applicability. 

63.421  Definitions. 

63.422  Standanh:  Loading  raclcs. 

63.423  Standards:  Storage  vessels. 

63.424  Standards:  Equipment  teaks. 

63.425  Test  methods  and  pioceduies. 

63.426  Alternative  means  of  emission 
limitation. 

63.427  Continuous  monitoring. 

63.428  Reporting  and  recordkeeping. 

63.429  Deiegation  of autiiority. 

SubfMrt  R— National  Emission 
Standards  for  Gasoline  Distribution 
FacHHies  (Bulk  Gasoline  Terminals  and 
Pipeline  Breakout  Stations) 

§•3.420    AppMcaMWy. 
(a)  Hie  afEscted  source  to  which  the 

provisions  of  this  subpart  apply  is  each 

bulk  gasoline  terminal,  except  those 

bulk  «isoline  terminals: 
(1)  For  which  the  owmer  or  operator 

has  documented  and  recorded  to  the 

Administrator's  satisfiaction  that  the 

result,  Et,  of  the  following  equation  is 

less  than  1,  and  complies  with 

requirements  in  paragraphs  (c),  (d),  (e), 

and  (f)  of  this  secdon: 

Et  =  CT  (0.59  (Tf)  (1  -CE)  +  0.17  (Te) 
+  0.08  (Tes)  +  0.038  (Ti)  +  8.5  x 
10-*(C)  +  KQJ 

where: 

Et  <=  emissions  screening  factor  for  bulk 
gasoline  terminals: 

CF  =  0.161  for  bulk  gasoline  terminals 
that  do  not  handle  any  reformulated 
or  oxygenated  gasoline  containing 
methyl  tert-butyl  ether  (MTBE),  OR 

CF  =  1.0  for  bulk  gasoline  terminals  that 
handle  reformulated  or  oxygenated 
gasoline  containing  MTBE: 

CE  =  federally  enforceable  control 
efficiency  of  the  vapor  processing 
system  used  to  control  emissions 
from  fixed-roof  gasoline  storage 
vessels  (value  should  be  added  in 
decimal  form  (percent  divided  by 
100)1: 

Tf  =  total  niunber.of  fixed-roof  gasoline 
storage  vessels  without  an  internal 
floating  roof: 

Te.=  total  number  of  external  floating 
roof  gasoline  storage  vessels  with 
only  primary  seals: 

Tes  =  total  number  of  external  floating 
roof  gasoline  storage  vessels  with 
primary  and  secondary  seals; 

Ti  =  total  niunber  of  fixed-roof  gasoline 
storage  vessels  with  an  internal 
floating  roof, 

C  s  number  of  valves,  pumps, 

connectors,  loading  arm  valves,  and 


open-ended  lines  in  gasoline 
service; 

Q  =  federally  enforceable  gasoline 
throughput  limit  or  gasoline 
throughput  limit  in  compliance 
with  paragraphs  (c),  (d),  and  (f)  of 
this  section  (liters/day); 

K  =  4.52  x  10-*  for  bulk  gasoline 

terminals  with  iwcontrolled  loading 
racks  (no  vapor  collection  and 

erocessing  systems),  OR 
L5xl0-9)('EF  +  L)forbulk 
gasoline  terminals  with  controlled 
loading  racks  (loading  racks  that 
have  vapor  collection  and 
processing  systems  installed  on  the 
emission  stream): 
EF  =  federally  enforceable  emission 
standard  for  the  vapor  processor 
outlet  emissions  (mg  of  total  organic 
compounds  per  liter  of  gasoline 
loaded): 
L  =  13  mg/1  for  gasoline  cargo  tanks 
meeting  the  requirement  to  satisfy 
the  test  criteria  for  a  vapor-tight 
gasohne  tank  truck  in  §  60.501  of 
this  chapter,  OR 
L  =  304  mg/1  for  gasoline  cargo  tanks  not 
meeting  the  requirement  to  satisfy 
the  test  criteria  for  a  vapor-tight 
gasoline  tank  truck  in  §  60.501  of 
this  chapter,  or 
(2)  For  which  the  owner  or  operator 
has  documented  and  recorded  to  the 
Administrator's  satisfaction  that  the 
facility  is  not  a  major  source,  or  is  not 
located  within  a  contiguous  area  and 
under  common  control  of  a  facility  that 
is  a  major  source,  as  defined  in  §  63.2 
of  subpart  A  of  this  part. 

(b)  The  affected  source  to  which  the 
provisions  of  this  subpart  apply  is  each 
pipeline  breakout  station,  except  those 
pipeline  breakout  stations: 

(1)  For  which  the  owner  or  operator 
has  dociunented  and  recorded  to  the 
Administrator's  satisfaction  that  the 
result,  Ep,  of  the  following  equation  is 
less  than  1,  and  complies  with 
requirements  in  paragraphs  (c),  (d),  (e). 
and  (f)  of  this  section: 
Ep  =  CF  (  6.7  (Tf)  (1  -  CE)  +  0.21  (Te) 

+  0.093  (Tes)  +  0.1  (T,)  +  5.31  x 
10-*  (C)) 

where: 

Ep  =  emissions  screening  factor  for 
pipeline  breakout  stations,  and 
the  definitions  for  CF,  Tr,  CE,  Te,  Tes, 
Ti,  and  C  are  the  same  as  provided  in 
paragraph  (a)(1)  of  this  section;  or 

(2)  For  which  the  owner  or  operator 
has  documented  and  recorded  to  the 
Administrator's  satisfaction  that  the 
facility  is  not  a  major  source,  or  is  not 
located  within  a  contiguous  area  and 
under  common  control  of  a  facility  that 
is  a  major  soiuce,  as  defined  in  §  63.2 
of  subpart  A  of  this  part. 


(c)  A  facihty  for  which  die  results.  Et 
or  Ep,  of  the  calctilation  in  paragraph 
(a)(1)  or  (b)(1)  of  Uiis  section  has  been 
dociunented  and  is  less  than  1 .0  but 
greater  than  or  equal  to  0.50,  is  exempt 
from  the  requirements  of  this  subpart, 
except  that  the  owner  or  operator  shall: 

(1)  Operate  the  facility  such  that  none 
of  the  facihty  parameters  used  to 
calculate  results  under  paragraph  (a)(1) 
or  (b)(1)  of  this  section,  and  approved  by 
the  Administrator,  is  exceeded  in  any 
rolling  30-day  period;  and 

(2)  Maintain  records  and  provide 
reports  in  accordance  with  the 
provisions  of  §  63.428(i). 

(d)  A  facility  for  which  the  results,  Er 
or  Ep,  of  the  calculation  in  paragraph 
(a)(1)  or  (b)(1)  of  this  secUon  has  been 
documented  and  is  less  than  0.50,  is 
exempt  from  the  requirements  of  this 
subpart,  except  that  the  owner  or 
operator  shall: 

(1)  Operate  the  facihty  such  that  none 
of  the  facility  parameters  used  to 
calculate  results  under  paragraph  (a)(1) 
or  {b)(l)  of  this  section  is  exceeded  in 
any  rolling  30-day  period;  and 

(2)  Maintain  records  and  provide 
reports  in  accordance  with  the 
provisions  of  §  63.428(j). 

(e)  The  provisions  of  paragraphs  (a)(1) 
and  (b)(1)  of  this  section  shall  not  be 
used  to  determine  applicability  to  bulk 
gasoline  terminals  or  pipeline  breakout 
stations  that  are  either: 

(1)  Located  within  a  contiguous  area 
and  under  common  control  with 
another  bulk  gasoline  terminal  or 
pipeline  breakout  station,  or 

(2)  Located  within  a  contiguous  area 
and  under  common  control  with  other 
sources  not  specified  in  paragraphs 
(a)(1)  or  (b)(1)  of  this  section,  that  emit 
or  have  the  potential  to  emit  a 
hazardous  air  pollutant. 

(f)  Upon  request  by  the  Administrator, 
the  owner  or  operator  of  a  bulk  gasohne 
terminal  or  pipeline  breakout  station 
subject  to  the  provisions  of  any 
paragraphs  in  this  section  shall 
demonstrate  compliance  with  those 
paragraphs. 

(g)  Each  owner  or  operator  of  a  bulk 
gasoline  terminal  or  pipehne  breakout 
station  subject  to  the  provisions  of  this 
subpart  that  is  also  subject  to  applicable 
provisions  of  40  CFR  part  60.  subpart  Kb 
or  XX  of  this  chapter  shall  comply  only 
with  the  provisions  in  each  subpart  that 
contain  the  most  stringent  control 
requirements  for  that  facility. 

(h)  Each  owner  or  operator  of  an 
affected  source  bulk  gasohne  terminal  or 
pipeline  breakout  station  is  subject  to 
the  provisions  of  40  CFR  part  63. 
subpart  A — General  Provisions,  as 
indicated  in  Table  1. 


163.421    Dsflnttlons. 

As  used  in  this  subpart,  all  terms  not 
defined  herein  shall  have  the  meaning 
I   given  them  in  the  Act;  in  subparts  A,  K. 
Ka,  Kb,  and  XX  of  part  60  of  this 
chapter;  or  in  subpart  A  of  this  part.  All 
terms  defined  in  both  subpart  A  of  part 
60  of  this  chapter  and  subpart  A  of  this 
part  shall  have  the  meaning  given  in 
subpart  A  of  this  part.  For  purposes  of 
this  subpart,  definitions  in  this  section 
supersede  definitions  in  other  parts  or 
subparts. 

Controlled  loading  rack,  for  the 
purposes  of  §  63.420,  means  a  loading 
rack  equipped  vn\h  vapor  collection  and 
processing  systems  that  reduce 
displaced  vapor  emissions  to  no  more 
than  80  milligrams  of  total  organic 
compounds  per  Uter  of  gasoline  loaded, 
as  measured  using  the  test  mediods  and 
procedures  in  §60.503  (a)  through  (c)  of 
this  chapter. 

Equipment  means  each  valve,  pump. 
pressure  relief  device,  sampling 
connection  system,  open-ended  valve  or 
fine,  and  flange  or  other  connector  in 
the  gasoline  liquid  transfer  and  vapor 
collection  systems.  This  definition  also 
includes  the  entire  vapor  processing 
system  except  the  exhaust  port(s)  or 
stack(s). 

Gasoline  cargo  tank  means  a  delivery 
tank  truck  or  railcar  which  is  loading 
gasoline  or  which  has  loaded  gasoline 
on  the  immediately  previous  load. 

In  gasoline  service  means  that  a  piece 
of  equipment  is  used  in  a  system  that 
transfers  gasoline  or  gasohne  vapors. 
Operating  parameter  value  means  a 
value  for  an  operating  or  emission 
parameter  of  the  vapor  processing 
system  (e.g.,  temperature)  which,  if 
maintained  continuously  by  itself  or  in 
combination  with  one  or  more  other 
operating  parameter  values,  determines 
that  an  owner  or  operator  has  complied 
with  the  apphcable  emission  standard. 
The  operating  parameter  value  is 
determined  using  the  procedures 
outlined  in  §63. 425(b). 

Oxygenated  gasoline  means  the  same 
as  defined  in  40  CFR  80.2(rr). 

Pipeline  breakout  station  means  a 
facility  along  a  pipeline  containing  - 
storage  vessels  used  to  relieve  surges  or 
receive  and  store  gasoline  from  the 
pipehne  for  rein jection  and  continued 
transportation  by  pipeline  or  to  other 
facilities. 

Reformulated  gasoline  means  the 
same  as  defined  in  40  CFR  80.2(ee). 

Uncontrolled  loading  rack  means  a 
loading  rack  used  to  load  gasoline  cargo 
tanks  that  is  not  a  controlled  loading 
rack.  ^ 

Vapor-tight  gasoline  cargo  tank  means 
a  gasoline  cargo  tank  which  has 
demonstrated  within  the  12  preceding 
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months  that  it  meets  the  annual 
certincation  test  requirements  in 
§  63.425(e).  and  which  is  subiect  at  all 
times  to  the  test  requirements  in 
§  63.425  (f).Tg).  and  (h). 

VolaUle  organic  liquid  (VOL)  means, 
for  the  purposes  of  this  subpart. 
gasoline. 

§63.422    Standards:  Loading  racks. 

(a)  Each  oyvner  or  operator  of  loading 
racks  at  a  bulk  gasoline  terminal  subject 
to  the  provisions  of  this  subpart  shall 
comply  with  the  requirements  in 

§  60.502  of  this  chapter  except  for 
paragraphs  (b).  (c).  and  (j)  of  that 
section.  For  purposes  of  this  section,  the 
term  "affected  facility"  used  in  §  60.502 
of  this  chapter  means  the  loading  racks 
that  load  gasoline  cargo  tanks  at  the 
bulk  gasoline  terminals  subject  to  the 
provisions  of  this  subpart. 

(b)  Emissions  to  the  atmosphere  from 
the  vapor  collection  and  processing 
systems  due  to  the  loading  of  gasoline 
cargo  tanks  shall  not  exceed  10 
milligrams  of  total  organic  compounds 
per  liter  of  gasoline  loaded.  Each  owner 
or  operator  shall  comply  as 
expeditiously  as  practicable,  but  no  later 
than  December  15, 1997  at  existing 
facilities  and  upon  startup  for  new 
facilities. 

(c)  Each  owner  or  operator  of  a  bulk 
gasoline  terminal  subject  to  the 
provisions  of  this  subpart  shall  comply 
with  §  60.502(e]  of  this  chapter  as 
follows: 

(1)  For  the  purposes  of  this  section, 
the  term  "tank  truck"  as  used  in 

§  60.502(e)  of  this  chapter  means  "cargo 
tank." 

(2)  Section  60.502(e)(5)  of  this  chapter 
is  changed  to  read:  The  terminal  owner 
or  operator  shall  take  steps  assuring  that 
the  nonvapor-tight  gasoline  cargo  tank 
will  not  be  reloaded  at  the  facility  until 
vapor  tightness  documentation  for  that 
gasoline  cargo  tank  is  obtained  which 
documents  that: 

(i)  The  gasoline  cargo  tank  meets  the 
applicable  test  requirements  in 
Jj  63.425(e);        •      " 

(ii)  For  each  gasoline  cargo  tank 
failing  the  test  in  §63.425  (f)  or  (g)  at  the 
facility,  the  cargo  tank  either: 

(A)  Before  repair  work  is  performed 
on  the  cargo  tank,  meets  the  test 
requirements  in  §  63:425  <g)  or  (h),  or 

(B)  After  repair  work  is  performed  on 
the  cargo  tank  before  or  during  the  tests 
in  §  63.425  (g)  or  (h).  subsequently 
passes  the  annual  certification  test 
described  in  §  63.425(e). 

'  i  63.423    Standards:  Storage  vessels. 

(a)  Each  owner  or  operator  of  a  bulk 
gasoline  tenninal  or  pipeline  breakout 
station  subject  to  the  provisions  of  this 


subpart  shall  e<  uip  each  gasoline 
storage  vessel  v  ith  a  design  capacity 
greater  than  or  i  squal  to  75  m'  according 
^,to  the  requirem  mts  in  §60.112b(a)  (1) 
through  (4)  of  t  lis  chapter,  except  for 
the  requiremen  s  in  §S60.112b(a)(l)  (iv) 
through  (ix)  an^  60.112b(a)(2)(ii)  of  this 
chapter.' 

(b)  Each  own^r  or  operator  shall  equip 
each  gasoline  e  eternal  floating  roof 
storage  vessel  v  ith  a  design  capacity 
greater  than  or  i  iqual  to  75  m^  according 
to  the  requirem  mts  in  §60.112b(a)(2)(ii) 
of  this  chapter  if  such  storage  vessel 
does  not  curren  tly  meet  the 
requirements  ii  paragraph  (a)  of  this 
section. 

(c)  Each  gaso  ine  storage  vessel  at 
existing  bulk  gj  soline  terminals  and 
pipeline  breakc  ut  stations  shall  be  in 
compliance  wil  i  the  requirements  in 
paragraphs  (a)  t  nd  (b)  of  this  section  as 
expeditiously  a  5  practicable,  but  no  later 
than  December  15. 1997.  At  new  bulk 
gasoline  termin  lis  and  pipeline 
breakout  statioi  is,  compliance  shall  be 
achieved  upon  startup. 

§63.424    Standi  rds:  Equipment  leaks. 

(a)  Each  own  ir  or  operator  of  a  bulk 
gasoline  terminal  or  pipeline  breakout 
station  subject  io  the  provisions  of  this 
subpart  shall  perform  a  monthly  leak 
inspection  of  aD  equipment  in  gasoline- 
service.  For  thii ;  inspection,  detection 
methods  incorj  orating  sight,  sound,  and 
smell  are  accep  table.  Each  piece  of 
equipment  sha  1  be  inspected  during  the 
loading  of  a  ga:  oline*  cargo  tank. 

(b)  A  log  boo  ■<  shall  be  used  and  shall 
be  signed  by  th  3  owner  or  operator  at 
the  completion  of  each  inspection.  A 
section  of  the  li  g  shall  contain  a  list, 
summary  desci  ption,  or  diagram(s) 
showing  the  lo(  ation  of  all  equipment  in 
gasoline  servia  i  at  the  facility. 

(c)  Each  date  :tion  of  a  liquid  or  vapor 
leak  shall  be  re  :orded  in  the  log  book. 
When  a  leak  is  detected,  an  initial 
attempt  at  repa  r  shall  be  made  as  soon 
as  practicable.  )ut  no  later  than  5 
calendar  days  i  fter  the  leak  is  detected. 
Repair  or  repla  «ment  of  leaking 
equipment  sha  1  be  completed  within  15 
calendar  days  i  fter  detection  of  each 
leak,  except  as  irovided  in  paragraph 
(d)of  Lbissectii  m. 

(d)  Delay  of  i  ipair  of  leaking 
equipment  wil!  be  allowed  upon  a 
demonstration  o  the  Administrator  that 
repair  within  1 »  days  is  not  feasible. 
The  owner  or  a  lerator  shall  provide  the 
reason(s)  a  deli  y  is  needed  and  the  date 
by  which  each  «pair  is  exjtvcted.to  be 
completed. 

(e)  Initial  coiliplia:ice  with  the 
requirements  ii  >  paragraphs  (a)  through 
(d)  of  this  sectii  m  shall  be  achieved  by 
existing  source  >  as  expeditiously  as 


UMI 


practicable,  but  no  later  than  December 
14, 1995.  For  new  sources,  initial 
compliance  shall  be  achieved  upon 
startup. 

(f)  As  an  alternative  to  compliance 
with  the  provisions  in  paragraphs  (a) 
through  (d)  of  this  section,  owners  or 
operators  may  implement  an  instrument 
leak  monitoring  program  that  has  been 
demonstrated  to  the  Administrator  as  at 
least  equivalent. 

(g)  Owners  and  operators  shall  not 
allow  gasoline  to  be  handled  in  a 
manner  that  would  result  in  vapor 
releases  to  the  atmosphere  for  extended 
periods  of  time.  Measures  to  be  taken 
include,  but  are  not  limited  to,  the 
following: 

(1)  Minimize  gasoline  spills; 

(2)  Clean  up  spills  as  expeditiously  as 
practicable: 

(3)  Cover  all  open  gasoline  containers 
with  a  gasketed  seal  when  not  in  use; 

(4J  Minimize  gasoline  sent  to  open 
waste  collection  systems  that  collect 
and  transport  gasoline  to  reclamation 
and  recycling  devices,  such  as  oil/ water 
separators. 

§63.425   Test  methods  and  procedures. 

(a)  Each  owner  or  operator  subject  to 
the  emission  standard  in  §  63.422(b]  or 
§  60.112b(a)(3)(ii)  of  this  chapter  shall 
conduct  a  performance  test  on  the  vapor 
processing  system  according  to  the  test 
methods  and  procedures  in  §  60.503, 
except  a  reading  of  500  ppm  shall  be 
used  to  determine  the  level  of  leaks  to 
be  repaired  under  §  60.503(b).  If  a  flare 
is  used  to  control  emissions,  and 
emissions  from  this  device  cannot  be 
measured  using  these  methods  and 
procedures,  the  provisions  of  §  63.1 1(b) 
shall  apply. 

(b)  For  each  performance  test  " 
conducted  under  paragraph  (a)  of  this 
section,  the  owner  or  operator  shall 
determine  a  monitored  operating 
parameter  value  for  the  vapor 
pmcessLng  system  using  the  following 
procedure: 

(1)  During  the  performance  test, 
continuously  record  the  operating 
parameter  under  §  63.427(a); 

(2)  Determine  an  operating  parameter 
value  based  on  the  parameter  data 
monitored  during  the  performance  test, 
supplemented  by  engineering 
assessments  and  the  manufacturer's 
recommendations;  and 

(3)  Provide  for  the  Administrator's 
approval  the  rationale  for  the  selected 
operating  parameter  value,  and 
monitoring  frequency  and  averaging 
time,  including  data  and  calculations 
used  to  develop  the  value  aixd  a 
description  of  why  the  value, 
monitoring  frequency,  and  averaging 
time  demonstrate  continuous 
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compliance  with  the  emission  standard 
in  §  63.422(b)  or  §60.112b(a)(3)(ii)of 
this  chapter. 

(c)  For  performance  tests  performed 
after  the  iiiitial  test,  the  owner  or 
operator  shall  document  the  reasons  for 
any  change  in  the  operating  parameter 
value  since  the  previous  performance 
test. 

(d)  The  owner  or  operator  of  each 
gasoline  storage  vessel  subject  to  the 
provisions  of  §63.423  shall  comply  with 


§  60. 1 1 3b  of  this  chapter.  If  a  closed 
vent  system  and  control  device  are  used, 
as  specified  in  §60.112b(a)(3)  of  this 
chapter,  to  comply  with  the 
requirements  in  §63.423.  the  owner  or 
operator  shall  also  comply  with  the 
requirements  in  paragraph  (b)  of  this 
section. 

(e)  Annual  certification  test.  The 
annual  certification  test  for  gasoline 
cargo  tanks  shall  consist  of  the 
following  test  methods  and  procedures: 


Table  2.— Allowable  Cargo  Tank  Test  Pressure  or  Vacuum  Change 


(1)  Method  27.  appendix  A,  40  CFR 
part  60.  Conduct  the  test  using  a  time 
period  (t)  for  the  pressure  and  vacuum 
tests  of  5  minutes.  The  initial  pressure 
(Pi)  for  the  pressure  test  shall  be  460  mm 
H2O  (18  in.  HjO).  gauge.  The  initial 
vacuum  (V.)  for  the  vacuum  test  shall  be 
150  mm  H2O  (6  in.  H2O),  gauge.  The 
maximum  allowable  pressure  and 
vacuum  changes  (Ap,  Av)  are  as  shown 
in  the  second  column  of  Table  2  of  this 
paragraph. 


Cargo  tank  or  compartment  capacity,  liters  (gal) 


9,464  or  more  (2,500  or  more)  . 
9.463  to  5,678  (2,499  to  1,500) 
5.679  to  3,785  (1 ,499  to  1 ,000) 
3,782  or  less  (999  or  less) 


Annual  certifi- 
cation-allcw- 
abie  pressure 
or  vacuum 
change  (Ap, 
Av)  in  5  min- 
utes, mm  H'O 
(in.  H2O)' 


25(1.0) 
38(1.5) 
51  (2.0) 
64  (2.5) 


Allowat>le 

pressure 

chafyje  (Ap)  in 

5  rr.inutes  at 

any  time,  mm 

H2O  (in.  H;0) 


64  (2.5) 

76  (3.0) 

89  (3.5) 

102  (4.0) 


(2)  Pressure  teet  of  the  cargo  tank's 
internal  vapor  valve  as  follows: 

(i)  After  completing  the  tests  under 
paragraph  (e)(1)  of  this  section,  use  the 
procedures  in  Method  27  to  repressurize 
the  tank  to  460  mm  HjO  (18  in.  H2O), 
gauge.  Close  the  tank's  internal  vapor 
valve(s),  thereby  isolating  the  vapor 
return  line  and  manifold  from  the  tank. 

(ii)  Relieve  the  pressiue  in  the  vapor 
return  line  to  atmospheric  pressure, 
then  reseal  the  line.  After  5  minutes, 
record  the  gauge  pressure  in  the  vapor 
return  line  and  manifold.  The  maximum 
allowable  5-minute  pressure  increase  is 
130  mm  H2O  (5  in.  H2O). 

(f)  Leak  detection  test.  The  leak 
detection  test  shall  be  performed  using 
Method  21.  appendix  A,  40  CFR  part  60. 
except  omit  section  4.3.2  of  Method  21. 
A  vapor-tight  gasoline  cargo  tank  shall 
have  no  leaks  at  any  time  when  tested 
according  to  the  procedures  in  this 
paragraph. 

(1)  The  leak  definition  shall  be  21,000 
ppm  as  propane.  Use  propane  to 
calibrate  the  instrument,  setting  the 
span  at  the  leak  definition.  The  response 
time  to  90  percent  of  the  final  stable 
reading  shall  be  less  than  8  seconds  for 
the  detector  with  the  sampling  fine  and 
probe  attached. 

(2)  In  addition  to  the  procedures  in 
Method  21,  include  the  following 
procedures: 

(i)  Perform  the  test  on  each 
compartment  during  loading  of  that 
compartment  or  while  the  compartment 
is  still  imder  pressure. 

(ii)  To  eliminate  a  positive  instrument 
drift,  the  dwell  time  for  each  leak 


detection  shall  not  exceed  two  times  the 
instrument  response  time.  Purge  the 
instrument  with  ambient  air  between 
each  leak  detection.  The  duration  of  the 
purge  shall  be  in  excess  of  two 
instrument  response  times. 

(iii)  Attempt  to  block  the  wind  from 
the  area  being  monitored.  Record  the 
highest  detector  reading  and  location  for 
each  leak. 

(g)  Nitrogen  pressure  decay  field  test. 
For  those  cargo  tanks  with  manifolded 
product  lines,  this  test  procedure  shall 
be  conducted  on  each  compartment. 

(1)  Record  the  cargo  tank  capacity. 
Upon  completion  of  the  loading 
operation,  record  the  total  volume 
loaded.  Seal  the  cargo  tank  vapor 
collection  system  at  the  vapor  coupler. 
The  sealing  apparatus  shall  have  a 
pressure  tap.  Open  the  internal  vapor 
yalve(s)  of  the  cargo  tank  and  record  the 
initial  headspace  pressure.  Reduce  or 
increase,  as  necessary,  the  initial 
headspace  pressure  to  460  mm  H2O 
(18.0  in.  H26).  gauge  by  releasing 
pressure  or  by  adding  commercial  grade 
nitrogen  gas  from  a  high  pressure 
cylinder  capable  of  maintaining  a 
pressiue  of  2,000  psig. 

(i)  The  cylinder  shall  be  equipped 
with  a  compatible  two-stage  regulator 
with  a  relief  valve  and  a  flow  control 
metering  valve.  The  flow  rate  of  the 
nitrogen  shall  be  no  less  than  2  cfrn.  The 
maximum  allowable  time  to  pressurize 
cargo  tanks  with  headspace  volumes  of 
1,000  gallons  or  less  to  the  appropriate 
pressure  is  4  minutes.  For  cargo  tanks 
with  a  headspace  of  greater  tl^  1 ,000 
gallons,  use  as  a  maximum  allowable 


time  to  pressurize  4  minutes  or  the 
result  from  the  equation  below, 
whichever  is  greater. 
T  =  Vh  X  0.004 
where: 

T  =  maximum  allowable  time  to 
pressurize  the  cargo  tank,  min; 

Vh  =  cargo  tank  headspace  volume 
during  testing,  gal. 

(2)  It  is  recommended  that  after  the 
cargo  tank  headspace  pressure  reaches 
approximately  460  mm  H2O  (18  in. 
H2O),  gauge,  a  fine  adjust  valve  be  used 
to  adjust  the  headspace  pressure  to  460 
mm  H2O  (18.0  in.  H2O).  gauge  for  the 
next  30  ±  5  seconds. 

(3)  Reseal  the  cargo  tank  vapor 
collection  system  and  record  the 
headspace  pressure  after  1  minute.  The 
measured  headspace  pressure  after  1 
minute  shall  be  greater  than  the 
minimum  allowable  final  headspace 
pressure  (PF)  as  calculated  from  the 
following  equation: 


Pf  = 


N_ 
U8.0 


5xV^ 


where: 

Pf  =  minimum  allowable  final 

headspace  pressure,  in.  H2O,  gauge; 
V»  =  total  cargo  tank  shell  capacity,  gal; 
Vh  =  cargo  tank  headspace  volume  after 

loading,  gal; 
18.0  =  initial  pressure  at  start  of  test.  in. 

H2O.  gauge; 
N  =  5-minute  continuous  performance 

standard  at  any  time  from  the  third 
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column  of  Table  2  of  §  63.425(e)(i), 
in.  HjO. 

(4)  Conduct  the  internal  vapor  valve 
portion  of  this  test  by  repressurizing  the 
cargo  tanic  headspace  with  nitrogen  to 
460  mm  H2O  (18  in.  H20).  gauge.  Close 
the  internal  vapor  valve(s),  wait  for  30 
±  5  seconds,  then  relieve  the  pressure 
downstream  of  the  vapor  valve  in  the 
vapor  collection  system  to  atmospheric 
pressure.  Wait  15  seconds,  then  reseal 
the  vapor  collection  system.  Measure 
and  record  the  pressure  every  minute 
for  5  minutes.  Within  5  seconds  of  the 
pressure  measurement  at  the  end  of  5 
minutes,  open  the  vapor  valve  and 
record  the  headspace  pressiue  as  the 
"final  pressure." 

(5)  It  the  decrease  in  pressure  in  the 
vapor  collection  system  is  less  than  at 
least  one  of  the  interval  pressure  change 
values  in  Table  3  of  this  paragraph,  or 

if  the  final  pressure  is  equal  to  or  greater 
than  20  percent  of  the  1-minute  final 
headspace  pressure  determined  in  the 
test  in  paragraph  (g)(3)  of  this  section, 
then  the  cargo  tank  is  considered  to  be 
a  vapor-tight  gasoline  cargo  tank. 

Table  3.— Pressure  Cha»^e  for 
iNTERfiAL  Vapor  Valve  Test 


Time  interval 

Interval 

pressure 

change,  mm 

H20(in. 

HjO) 

After  1  minute ^ 

After  2  minutes  

After  3  minutes  

After  4  minutes „ _ 

After  5  minutes  „..„ 

28  (1.1) 

56  (2.2) 

84  (3.3) 

112(4.4) 

140  (5.5) 

(h)  Continuous  performance  pressure 
decay  test.  The  continuous  performance 
pressure  decay  test  shall  be  performed 
using  Method  27,  appendix  A.  40  CFR 
Part  60.  Conduct  only  the  positive 
pressiu^  test  using  a  time  period  (t)  of 
5  minutes.  The  initial  pressure  (P,)  shall 
be  460  mm  H2O  (18  in.  H2O),  gauge.  The 
maximiun  allowable  5-minute  pressure 
change  (Ap)  which  shall  be  met  at  any 
time  is  shown  in  the  third  column  of 
Table  2  of  §  63.425(e)(1). 

f  63.426    Alternative  means  of  emission 
Umitation. 

For  detetmining  the  acceptability  of 
alternative  means  of  emission  limitation 
for  storage  vessels  under  §  63.423,  the 
provisions  of  §60. 11 4b  of  this  chapter 
apply. 

163.427,  Continuous  monitoring. 

(a)  Each  owner  or  operator  of  a  bulk 
gasoline  terminal  subject  to  the 
provisions  of  this  subpart  shall  install, 
calibrate,  certify,  operate,  and  maintain, 
according  to  the  manufactiu^r's 


specifications,  a  a  mtinuous  monitoring 
system  (CMS)  as  s  lecified  in  paragraph 
(a)(1).  (a)(2).  (a)(3)Jor  (a)(4)  of  this 
section,  except  as  allowed  in  paragraph 
(a)(5)  of  this  section. 

(1)  Where  a  cartnn  adsorption  system 
is  used,  a  continuous  emission 
monitoring  system  (CEMS)  capable  of 
measuring  organic  compound 
concentration  shal  be  installed  in  the 
exhaust  air  streanu 

(2)  Where  a  refrjberation  condenser 
system  is  used,  a  continuous  parameter 
monitoring  system  (CPMS)  capable  ol 
measuring  temperature  shall  be 
installed  immediately  downstream  bom 
the  outlet  to  the  condenser  section. 
Alternatively,  a  ChMS  capable  of 
measuring  organic!  compound 
concentration  ma)|  be  installed  in  the 
exhaust  air  streamj 

(3)  Where  a  theifnal  oxidation  system 
is  used,  a  CPMS  c4pable  of  measuring 
temperature  shall  be  installed  in  the 
firebox  or  in  the  ductwork  immediately 
downstream  from  me  firebox  in  a 
position  before  any  substantial  heat 
exchange  occurs. 

(4)  Where  a  flar^  is  used,  a  heat- 
sensing  device,  siurh  as  an  ultraviolet 
beam  sensor  or  a  tnermocouple,  shall  be 
installed  in  proxiqtity  to  the  pilot  light 
to  indicate  the  presence  of  a  flame. 

(5)  Monitoring  aki  alternative 
operating  parameter  or  a  parameter  of  a 
vapor  processing  system  other  than 
those  listed  in  thi$  paragraph  will  be 
allowed  upon  demonstrating  to  the 
Administrator's  satisfaction  that  the 
alternative  parameter  demonstrates 
continuous  compHance  with  the 
emission  standard)  in  §  63.422(b)  or 

§  60.112b(a)(3)(ii)  tof  this  chapter. 

(b)  Each  owner  ( tr  operator  of  a  bulk 
gasoline  terminal  1  lubject  to  the 
provisions  of  this  1  subpart  shall  operate 
the  vapor  process!  ng  system  in  a 
manner  not  to  exo  !ed  the  operating 
parameter  value  fc  r  the  parameter 
described  in  parag  raphs  (a)(1)  and  (a)(2) 
of  this  section,  or  o  go  below  the 
operating  paramet  ;r  value  for  the 
parameter  describ  d  in  paragraph  (a)(3) 
of  this  section,  an(|  established  using  the 
procedures  in  §  63L425(b).  In  cases 
where  an  alternative  parameter  pursuant 
to  paragraph  (a)(5)  of  this  section  is 
approved,  each  owner  or  operator  shall 
operate  the  vapor  processing  system  in 

a  manner  not  to  e^eed  or  not  to  go 
below,  as  appropriate,  the  alternative 
operating  parameter  value.  Operation  of 
the  vapor  process!  ag  system  in  a 
manner  exceeding  or  going  below  the 
operating  paramet  ^r  value,  as  specified 
above,  shall  const  tute  a  violation  of  the 
emission  standarc  in  §  63.422(b). 

(c)  Each  owner  <  ir  operator  of  gasoline 
storage  vessels  sul  ject  to  the  provisions 
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of  §  63.423  shall  comply  with  the 
monitoring  requirements  in  §  60.116b  of 
this  chapter,  except  records  shall  be 
kept  for  at  least  5  years.  If  a  closed  vent 
system  and  control  device  are  used,  as 
specified  in  §60.112b(aH3)  of  this 
diapter,  to  comply  with  the 
requirements  in  §63.423,  the  owner  or 
operator  shall  also  comply  with  the 
requirements  in  paragraph  (a)  of  this 
section. 

I43.42S   Reporting  and  racordlieeping. 

(a)  The  initial  notifications  required 
for  existing  facilities  imder  §  63.9(b)(2) 
shall  be  submitted  not  later  than  1  year 
after  a  facility  becomes  subject  to  the 
provisions  of  this  subpart. 

(b)  Each  owner  or  operator  of  a  bulk 
gasoline  tenninal  subject  to  the 
provisions  of  this  subpart  shall  keep 
records  of  the  test  results  for  each 
gasoline  cargo  tank  loading  at  the 
facility  as  follows: 

(1)  Annual  certification  testing 
performed  under  §  63.425(e);  and 

(2)  Continuous  performance  testing 
performed  at  any  time  at  that  facility 
under  §  63.425  (f),  (g),  aiTd  (h). 

(3)  The  documentation  file  shall  be 
kept  up-to-date  for  each  gasoline  ckrgo 
tank  loading  at  the  facility.  The 
documentation  for  each  test  shall 
include,  as  a  minimum,  the  following 
information: 

(i)  Name  of  test: 

Annual  Certification  Test — Method  27 

(§  63.425(e)(1)). 
Annual  Certification  Test — Internal 

Vapor  Valve  {§  63.425(e)(2)), 
Leak  Detection  Test  (§  63.425(f)). 
Nitrogen  Presstu«  Decay  Field  Test 

(§  63.425(g)).  or 
Continuous  Performance  Pressure  Decay 

Test  (§  63.425(h)). 

(ii)  Cargo  tank  owner's  name  and 
address. 

(iii)  Cargo  tank  identification  number 

(iv)  Test  location  and  date. 

(v)  Tester  name  and  signature. 

(vi)  Witnessing  inspector,  if  any: 
Name,  signature,  and  affiliation. 

(vii)  Vapor  tightness  repair:  Nature  of 
repair  work  and  when  performed  in 
relation  to  vapor  tightness  testing. 

(viii)  Test  results:  Pressure  or  vacuum 
change,  mm  of  water;  time  period  of 
test;  number  of  leaks  found  with 
instrument  and  leak  definition. 

(c)  Each  ovraer  or  operator  of  a  bulk 
gasoline  tenninal  subject  to  the 
provisions  of  this  subpart  shall: 

(1)  Keep  an  up-to-date,  readily 
accessible  record  of  the  continuous 
monitoring  data  required  imder 
§  63.427(a).  This  record  shall  indicate 
the  time  intervals  during  which 
loadings  of  gasoline  cargo  tanks  have 
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occurred  or,  alternatively,  shall  record 
the  operating  parameter  data  only 
during  such  loadings.  The  date  and  time 
of  day  shall  also  be  indicated  at 
reasonable  intervals  on  this  record. 

(2)  Record  and  report  simultaneously 
with  the  notification  of  compliance 
status  required  under  §  63.95i): 

(i)  All  data  and  calculations, 
engineering  assessments,  and 
manufactiuBr's  recommendations  used 
in  determining  the  operating  parameter 
value  under  §  63.425(b);  and 

(ii)  The  following  information  when 
using  a  flare  under  provisions  of 
§63.11(b)  to  comply  with  §63.422(b): 

(A)  Flare  design  (i.e..  steam-assisted, 
air-assisted,  or  non-assisted);  and 

(B)  All  visible  emissions  readings, 
heat  content  determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the 
compliance  determination  required 
under  §  63.425(a). 

(3)  If  an  owner  or  operator  requests 
approval  to  use  a  vapor  processing 
system  or  monitor  an  operating 
parameter  other  than  those  specified  in 
§  63.427(a),  the  owner  or  operator  shall 
submit  a  description  of  planned 
reporting  and  recordkeeping 
procedures.  The  Administrator  will 
specify  appropriate  reporting  and 
recordkeeping  requirements  as  part  of 
the  review  of  the  permit  appUcation. 

(d)  Each  ovmer  or  operator  of  storage 
vessels  subject  to  the  provisions  of  this 
subpart  shall  keep  records  and  furnish 
reports  as  specified  in  §  60.115b  of  this 
chapter,  except  records  shall  be  kept  for 
at  least  5  years. 

(e)  Each  owner  or  operator  complying 
with  the  provisions  of  §  63.424  (a) 
through  (d)  shall  record  the  following 
information  in  the  log  book  for  each  leak 
that  is  detected: 

(1)  The  equipment  type  and 
identification  number; 

(2)  The  nature  of  the  leak  (i.e.,  vapor 
or  liquid)  and  the  method  of  detection 
(i.e.,  sight,  sound,  or  smell); 

(3)  "The  date  the  leak  was  detected  and 
the  date  of  each  attempt  to  repair  the 
leak. 

(4)  Repair  methods  applied  in  each 
attempt  to  repair  the  leak. 

(5)  "Repair  delayed"  and  the  reason 
for  the  delay  if  the  leak  is  not  repaired 
within  15  calendar  days  after  discovery 
of  the  leak, 

(6)  The  expected  date  of  successful 
repair  of  the  leak  if  the  leak  is  not 
repaired  within  15  days,  and 

(7)  The  date  of  successful  repair  of  the 
leak. 

(f)  Each  owner  or  operator  subject  to 
the  provisions  of  §63  424  shall  report  to 
the  Administrator  a  description  of  the 
types,  identification  numbers,  and 


locations  of  all  equipment  in  gasoline 
service.  For  facilities  electing  to 
implement  an  instnunent  program 
under  §  63.424(f),  the  report  shall 

contain  a  full  description  of  the 
program. 

(1)  In  the  case  of  an  existing  source  or 
a  new  source  that  has  an  initial  startup 
date  before  the  efiiective  date,  the  report 
shall  be  submitted  with  the  initial 
notifications  required  under  paragraph 
(a)  of  this  section,  imless  an  extension 
of  compliance  is  granted  imder  §  63.6(i). 
If  an  extension  of  compliance  is  granted, 
the  report  shall  be  submitted  on  a  date 
scheduled  by  the  Administrator. 

(2)  In  the  case  of  new  sources  that  did 
not  have  an  initial  startup  date  before 
the  effective  date,  the  report  shall  be 
submitted  with  the  application  for 
approval  of  construction,  as  described 
in  §63  5(d). 

(g)  Each  owner  or  operator  of  a  bulk 
gasoline  terminal  or  pipeline  breakout 
station  subject  to  the  provisions  of  this 
subpart  shall  include  in  a  semiaimual 
report  to  the  Administrator  the 
following  information: 

(1)  Each  loading  of  a  gasoline  cargo 
tank  for  which  vapor  tightness 
documentation  had  not  been  previously 
obtained  by  the  facility; 

(2)  Periodic  reports  required  under 
paragraph  (d)  of  this  section;  and 

(3)  The  number  of  equipment  leaks 
not  repaired  within  5  days  after 
detection. 

(h)  Each  owner  or  operator  of  a  bulk 
gasoline  terminal  or  pipeline  breakout 
station  subject  to  the  provisions  of  this 
subpart  shall  include  in  the  excess 
emissions  report  to  the  Administrator 
required  under  §63. 10(e)(3)  the 
following  information: 

(1)  Each  exceedance  or  failure  to 
maintain,  as  appropriate,  the  monitored 
operating  parameter  value  determined 
undei  §  63.425(b).  The  report  shall 
include  the  monitoring  data  for  the  days 
on  which  exceedances  or  failures  to 
maintain  have  occurred,  and  a 
description  and  timing  of  the  steps 
taken  to  repair  or  perform  maintenance 
on  the  vapor  collection  and  processing 
systems  or  the  CMS. 

(2)  Each  instance  of  a  non  vapor-tight 
gasoline  cargo  tank  loading  at  the 
facility  in  which  the  owner  or  operator 
failed  to  take  steps  to  assure  that  such 
cargo  tank  would  not  be  reloaded  at  the 
facility  before  vapor  tightness 
documentation  for  that  cargo  tank  was 
obtained. 

(3)  Each  reloading  of  a  nonvapor-tight 
gasoline  cargo  tank  at  the  facility  before 
vapor  tightness  documentation  for  that 
cargo  tank  is  obtained  by  the  facility  in 
accordance  with  §63.422(c)(2]. 


(4)  For  each  occurrence  of  an 
equipment  leak  for  which  no  repair 
attempt  was  made  within  5  days  or  for 
which  repair  was  not  completed  within 
15  days  after  detection: 

(i)  The  date  on  which  the  leak  was 
detected; 

(ii)  The  date  of  each  attempt  t»  repair 
the  leak; 

(iii)  The  reasons  for  the  delay  of 
repair;  and 

(iv)  The  date  of  successful  repair. 

(i)  Each  owner  or  operator  of  a  facility 
meeting  the  criteria  in  §  63.420(c)  shall 
perform  the  requirements  of  this 
paragraph  (i),  all  of  which  will  be 
available  for  public  inspection: 

(1)  Document  and  report  to  the 
Administrator  not  later  than  December 
14, 1995  for  existing  facilities,  within  30 
days  for  existing  facilities  subject  to 

§  63.420(c)  after  December  14, 1995  or  at 
stajtfup  for  new  facilities  the  methods. 
procedures,  and  assimiptions 
supporting  the  calculations  for 
determining  criteria  in  §  63.420(c); 

(2)  Maintain  records  to  document  that 
the  facility  parameters  established 
under  §  63.420(c)  have  not  been 
exceeded;  and 

(3)  Report  annually  to  the 
Administrator  that  the  facility 
parameters  estabUshed  under 

§  63.420(c)  have  not  been  exceeded. 

(4)  At  any  time  following  the 
notification  required  under  paragraph 
(i)(l)  of  this  section  and  approval  by  the 
Administrator  of  the  facility  parameters, 
and  prior  to  any  of  the  parameters  being 
exceeded,  the  owner  or  operator  may 
submit  a  report  to  request  modification 
of  any  facility  parameter  to  the 
Administrator  for  approval.  Each  such 
request  shall  document  any  expected 
HAP  emission  change  resulting  fi-om  the 
change  in  parameter. 

(j)  Each  owner  or  operator  of  a  facility 
meeting  the  criteria  in  §  63.420(d)  shall 
perform  the  requirements  of  this 
paragraph  (j).  all  of  which  will  be 
available  for  public  inspection: 

(1)  Document  and  report  to  the 
Administrator  not  later  than  December 
14. 1995  for  existing  facilities,  within  30 
days  for  existing  facilities  subject  to 

§  63.420(d)  after  December  14,  1995  or 
at  startup  for  new  facihties  the  use  of 
the  emission  screening  equations  in 
§  63.420(a)(1)  or  (b)(1)  and  the 
calculated  value  of  Et  or  Ep; 

(2)  Maintain  a  record  of  the 
calculations  in  §  63.420  (a)(1)  or  (b)(1). 
including  methods,  procedures,  and 
assumptions  supporting  the  calculations 
for  determining  criteria  in  §  63.420(d): 
and 

(3)  At  any  time  following  the 
notification  required  under  paragraph 
(j)(l)  of  this  section,  and  prior  to  any  of 
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the  parameters  being  exceeded,  the 
OMmer  or  operator  may  notify  the       -^ 
Administrator  of  modifications  to  the 
facility  parameters.  Each  such 
notification  shall  document  any 
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expected  HAP  e  nission  change 
resulting  bom  t  «  change  in  parameter. 

f  63.429    Delegal  Ion  of  authority. 

(a)  In  delegati  ig  implementation  and 
enforcement  aufiority  to  a  State  under 
section  112(1)  o 


the  Act,  the  authority 

Table  i  to  Subpart  R— Generai  Provisions  Appucability  to  Subpart  R 


Reference 


63.1(a)(1)  

63.1(a)(2)  ^ :. 

63.1(a)(3)  . 

63.1(a)(4)  „.., 

63.1(a)(5) 

63.1(a)(6)(a)  

63.1(a)(9)  „.. 

63.l(a)(10)  , 

63.l(a)(ll)  

63.l(a)(l2)Ha)(l4) 
63.1(b)(1)  „.. 

63.1(b)(2) 

63.1(b)(3)  ........ 


63.1(c)(1) 
63.1(c)(2) 


63.1(c)(3) _ 

63.1(c)(4) 

63.1(c)(5) 

63.1(d) ™ 

63.1(e)  ..... 

63.2  

63.3(a)-(c) 

63.4(a)(lHa)(3) 

63.4(a)(4)  „. 

63.4(a)(5)  

63.4(b) 

83.4(c)  

63.5(a)(1) 

63.5(a)(2) 

63.5(b)(1) 

63.5(b)(2) 

63.5(b)(3) 

63.5(b)(4) 

63.5(b)(5) 

63.5(b)(6) 

63.5(c)  .... 

63.5(d)(1) 

63.5(d)(2) 

.63.5(d)(3) 

63.5(d)(4) 

63.5(e)  .... 

63.5(0(1) 

63.5(f)(2) 

63.6(a) 

63.6(b)(1)  

63.6(b)(2)  

63.6(b)(3)  

63.6(b)(4)  

63.6(b)(5) 

63.6(b)(6)  .. 

63.6(b)(7)  . — ... 
63.6(c)(1) 

63.6(c)(2) „.. 

63.6(c)(3Hc)<4) 

63.6(c)(5) 

6a.6(d>  .. 
63.6(e)  ... 
63.6(0(1) 


contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  The  authority  conferred  in 
§83.426  and  §  63.427(a)(5)  will  not  be 
delegated  to  any  State. 
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Subpart  R  specifies  appiicabiiity  in 
§63.420 

Subpart  R  specifies  reporting  and 
recordkeeping  for  some  large 
area  sources  in  §63.428 
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40CFRPartS2 

11114-1-4465  and  UT2-1-6694;  FRL-611»- 
11 

Approval  and  Promulgalion  of  State 
ImplanMntatkMi  nana:  Utah;  Stack 
Haight  Analyaaa  and  Ragulationa  and 
SO2  Nonattainmant  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  In  this  action.  Ei2A  is 
approving  two  revisions  to  the  Utah 
State  Implementation  Plan  (SIP): 
Section  16,  Stack  Height  Demonstration, 
and  Section  9,  Part  B,  Sulfur  Dioxide. 
Sections  16  and  9  were  submitted  by  the 
Governor  of  Utah  in  letters  dated 
December  23, 1991,  and  May  15, 1992, 
respectively.  The  revisions  to  Section  16 
were  to  address  the  stack-height 
demonstration  requirements  for  the 
Kennecott  Minerals  Company  Smelter 
near  Magna,  Utah.  Minor  corrections  to 
the  other  stacks  in  the  State  were  also 
made.  Section  9,  Part  B  was  re\'ised  to 
be  consistent  with  Section  16.  Prior  to 
the  revision,  the  SOj  attainment 
demonstration  for  Salt  Lake  County  and 
portions  of  Tooele  County  was  based  on 
multipoint  rollback  emission  rates  at  the 
Kennecott  smelter.  The  PMio  SIP 
adopted  for  Salt  Lake  Ck)unty  in  1991 
established  significantly  lower  emission 
rates  (which  would  meet  the  24-hour 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  the  smelter  based  on 
reasonable  available  control  technology 
(RACT).)  Section  16  and  Section  9,  Part 
B  needed  to  be  consistent  with  the  PMio 
SIP  (the  PMio  SIP  is  located  in  Section 
9,  Part  A).  In  addition,  Section  9  Part  B 
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was  revised  to  include  an  analysis  and 
the  emission  imitation  that  would 
demonstrate  a  ttainment  of  the  3-hour 
secondary  N^  AQS.  General  SO2 
regulations  in  tially  determined  as 
deficient  Math  respect  to  meeting  the 
statewide  SO]  SIP  requirements  are  also 
being  approv«  d. 

EFFCCnVC  DATE:  January  13.,  1995. 

ADDRESSES:  Copies  of  the  dociunents 
relevant  to  the  proposed  action  ara 
available  for  public  inspection  between 
8:00  a.m. •and|4:00  p.m.,  Monday 
through  Friday,  at  the  following  office: 
Environment^  Protection  Agency, 
Region  VIII,  Akr  Programs  Branch,  999- 
18th  Street,  sifite  500,  Denver.  Colorado 
80202-2466. 


FOR  FURTHER  MFORMATION  CONTACT:  Lee 
Hanley  at  (30i)  293-1760. 

SUPPtEMENTAI|Y  INFORMATION: 
I. 


history  and  Regulatory 
or  Stacks  Greater  Than 


A.  Regulator 

Requirement} 

CEP 

On  Febiuaii  8, 1982  (47  FR  5864). 
EPA  promulgated  final  regulations 
limiting  stackpeight  credits  and  other 
dispersion  teomiques  as  required  by 
section  123  ol  the  Clean  Air  Act  (CL\A) 
As  a  result  of  1 1  court  challenge,  EPA 
promulgated  1  evisions  to  the  stack 
height  regulat  ons  on  July  8, 1985  (50  • 
FR  27892).  Th  B  revisions  redefined  a 
niunber  of  sp<  cific  terms  including 
"excessive  coi  tcentrations,"  "dispersion 
techniques,"  *  nearby,"  and  other 
important  concepts,  and  modified  some 
of  the  bases  fa  r  determining  good 
engineering  pi  actice  (GEP)  stack  height 
credit. 

Subsequent  to  the  July  8, 1985 
promulgation,  the  stack  height 
regulations  w(  re  again  challenged  in 
NRDC\.  Thai  las.  838  F.2d  1224  (D.C 


Cir.  1988).  On  January  22, 1988,  the  U.S 
Court  of  Appeals  for  the  D.C.  Circuit 
issued  its  decision  affirming  the 
regulations,  for  the  most  part,  but 
remanding  three  provisions  to  the  EPA 
for  reconsideration.  These  are: 

1 .  Grandfathering  pre-October  11, 
1983  within-formula  stack  height 
increases  firom  demonstiaticm 
requirements  (40  CFR  S1.100(kk)(2)): 

2.  Dispersion  credit  for  soiuces 
originally  designed  and  constructed 
wiUi  meiged  or  multifhie  stacks  (40  CFR 
51.100(hh)(2)ai)(A)):  and 

3.  Grandfathering  pre-1979  use  of  the 
refined  H  •»-  l.SL  formula  (40  CFR 
51.100(ii)(2)). 

However,  none  of  these  provisions  is 
at  issue  here. 

GEP  has  been  established  by  the 
regulations  to  be  the  greater  of:  (1)  65 
meters;  (2)  the  height  derived  throu^ 
application  of  one  of  two  fonnulas 
which  base  GEP  on  die  dimensions  of 
nearby  buildings;  or  (3)  the  height 
demonstration  through  a  field  study  or 
fluid  modeling  demonstration  to  be 
necessary  to  avoid  excessive 
concentrations  of  any  air  pollutant  due 
to  downwash,  eddies,  or  wakes  caused 
by  the  source  itself  or  nearby  buildings 
or  terrain  obstacles  (40  CFR  51.100(ii). 
Where  EPA  or  a  State  ^nds  that  a  source 
emission  limit  is  affiecied  by  dispersion 
from  a  stack  in  excess  of  GEP,  the  State 
must  then  mudei  (o  estabhsh  an 
emission  lumi  wnich  will  provide  for 
atteinmen*  ot  the  naAQS  when  stack 
height  credit  is  restricted  to  GEP. 

The  reader  is  referred  to  59  FR  18341. 
April  18. 1994.  for  additional 
information  on  the  regulatory  history 
and  regulatory  requirement  for  stacks      1 
greater  than  good  engineering  practice     ' 
(GEP). 
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B.  The  1981  and  1986  SIP  Submittcris 
1  The  1981  SO2  SIP  Submittal 
A  Utah  SO2  SIP  revision  was 
submitted  with  a  letter  dated  August  17. 
1981 ,  by  the  Governor  of  Utah  to 
address  the  attainment  of  the  SO2 
NAAQS  in  Salt  Lake  County  and 
portions  of  the  nonattainment  area  in 
Tooele  County.  Additional  information 
was  submitted  by  the  State  on  December 
7. 1981,  and  January  25, 1983  On 
February  7, 1983.  the  Governor, 
submitted  a  request  to  redesignate  all  of 
Salt  Lake  County  and  the  nonattainment 
portion  of  Tooele  County  to  attainment 
On  March  23, 1984  (49  FR  10926).  EPA 
proposed  to  delay  any  action  on  the 
request  to  redesignate  the  area  to 
attainment  until  final  resolution  of 
several  issues.  A  detailed  discussion  of 
this  SIP  revision  is  contained  in  the 
March  23, 1984  notice  of  proposed 
rulemaking  and  should  be  used  as  a 
reference  for  additional  information. 

The  control  strategy  for  the  1981  SIP 
has  several  parts:  (1)  Emission 
limitations  on  several  low-level  stacks  at 
the  smelter  (e.g..  boilers  and  heat 
treaters);  (2)  reasonably  available 
measures  to  control  or  ehminate  fugitive 
emissions;  and  (3)  cumulative  emission 
limits  for  the  main  stack  (see  additional 
discussion  on  these  emission  limits  in 
2.b.  below).  The  State's  strategy  was 
based  upon  measured  ambient  data  in 
the  lower  elevation  near  the  smelter. 
EPA  identified  the  major  deficiencies  of 
the  State  analysis:  (1)  The  State  made  no 
attempt  to  demonstrate  the  effects  in  the 
upper  elevation  (above  5600  feet  in  the 
(Dquirrh  Mountains);  and  (2)  the 
database  at  the  smelter  was  insufficient 
to  be  used  reliably  with  the  established 
emission  limits,  given  the  assumption  in 
the  development  of  the  emission  limits 
technique.  Modeling  analvses 
performed  by  the  State  and  EPA  to 
demonstrate  attainment  in  the  upper 
elevation  were  screening  analyses  only. 
EPA  concluded  that  dispersion 
modeling  in  this  complex  terrain  was 
unreliable  and  that  the  only  method  that 
could  be  used  for  this  determination 
was  monitoring.  The  1981  SO2  SIP  was 
conditionally  approved  on  the 
assumption  that  the  emission  limits 
were  consistent  with  federal  1985  stack 
height  rules  and.  therefore,  adequate  for 
attainment  of  the  SO2  NAAQS.  The 
redesignation  of  the  area  to  attainment 
was  denied.  (50  FR  7059.  Februar\'  20 
1985) 

2  The  May  2. 1986  GEP  SIP  Submittal 

The  Utah  Stack  Height  SIP  was 
submitted  by  the  Governor  with  a  letter 
dated  May  2. 1986.  The  submittal 
included  regulations  to  address:  (1)  GEP 


stack  height  credit  and  dispersion 
techniques;  (2)  a  new  SecUon  17  of  the 
SIP  that  listed  all  existing  stacks  in  Utah 
greater  than  65  meters;  and  (3)  a 
technical  support  document  for  Section 
17  of  the  SIP.  The  Kennecott  Magna 
stack  analyses  were  part  of  this 
submittal.  Subsequent  submittals  to 
support  the  Kennecott  analyses  were 
received  in  letters  dated  October  6, 

1986,  December  3. 1986.  November  13, 

1987.  and  May  17. 1988.  The  Kennecott 
smelter  stack  height  credit  was  a 
significant  component  of  the  Utah  SO2 
SIP  emission  limits  conditionally 
approved  on  February  20, 1985 

a.  Applicability  of  the  NSPS 
Regulation  The  federal  NSPS  regulation 
for  pnmar>'  copper  smelters  applies  to 
any  such  facility  that  commences 
construction  or  modification  after 
October  16. 1974  (42  FR  37937.  July  25 
1977,  and  40  CFR  60  160)  Modification 
generally  means  any  physical  or 
operational  change  which  results  in  an 
increase  in  the  emission  rate  to  the 
atmosphere. 

The  Kennecott  Magna  smelter 
expansion/modification  began  in  the 
early  1970s,  with  a  commitment  to  the 
1215-foot  stack  in  1973  and  completion 
of  the  project  in  1977.  The  modification 
of  the  acid  plant  system  resulted  in  an 
increase  from  60%  sulfur  capture  to 
86%,  approximately  a  65%  reduction  of 
sulfur  emissions.  Based  on  this 
information,  EPA  concluded  that  the 
1970's  Kennecott  expansion/ 
modification  did  not  subject  the  smelter 
to  NSPS  requirements. 

b.  Analyses  on  the  1986  Submittal 
The  Kennecott  stack  height  analyses 
were  undertaken  to  comply  with  the 
July  8. 1985  stack  height  regulation,  as 
well  as  the  condition  specified  in  the 
approval  of  the  Utah  SO2  SIP.  The 
reader  should  refer  to  the  February  2. 
1985  final  conditional  approval  (50  FR 
7056)  and  March  23, 1984  proposed 
approval  (49  FR  10946)  Federal  Register 
actions  for  additional  information  on 
-the  Utah  SO2  SIP. 

Kennecott  originally  had  two  400-foot 
stacks  (grandfathered "stack  heights) 
fi-om  which  SO2  emissions  fi-om  the 
smeller  were  vented.  The  1970's 
modification/expansion  included  the 
replacement  of  the  400-foot  stacks  with 
a  single  1215-foot  stack.  The  GEP 
formula  height  (H  +  1.5  L).  considering 
the  nearby  buildings,  is  212.5  feet. 

The  initial  Kerjiecott  GEP 
demonstration  was  submitted  on  May  2, 
1986,  with  subsequent  submittals  on 
October  6, 1986.  December  3, 1986, 
November  13.  1987.  and  May  11. 1988. 
There  are  two  basic  parts  to  the 
Kennecott  analyses:  the  GEP 
demonstration  and  BART  analysis.  The 


GEP  demonstration  consists  of  three 
subparts:  the  fluid  modeling  protocol, 
the  fluid  modeling  results,  and  an 
evaluaUon  of  the  fluid  modeling  results 
with  respect  to  the  stack  height 
regulations.  The  BART  analysis  is 
performed  if  the  source  contends  that 
the  NSPS  emission  limits  are  infeasible 
Relevant  factors  for  this  analysis 
include:  high  cost-effectiveness  ratio, 
excessive  local  community  impact, 
excessive  plant  impact,  and 
technological  in  feasibility.  Kennecott 
provided  responses  to  all  the  BART 
factors  mentioned  above.  The  cost- 
effectiveness  ratio  and  technical 
in  feasibility  issues,  however,  were 
determined  critical  to  this  review 
because  of  their  relationship  to  the 
emission  limitations  used  in  the  GEP 
analyses 

Since  the  Kennecott  emissions,  as 
established  through  Multi-point 
Rollback  (MPR).  were  used  in  the  1981 
SO2  SIP,  EPAs  prunary  concern,  with 
the  use  of  any  emission  rate  in  the 
demonstration  of  GEP.  is  ensuring 
protection  of  the  NAAQS  (i.e.,  to  protect 
health  and  welfare).  The  basic  concept 
behind  GEP  is  to  prevent  sources  fi-om 
using  illegal  dispersion  techniques  to 
avoid  emissions  controls. 

Kennecott  provided  extensive  data  on 
its  GEP  analyses.  The  reader  is  referred 
to  53  FR  48942  for  information  on  the 
GEP  demonstration  and  BART  analysis. 
To  summarize,  the  GEP  demonstration 
showed  that  the  existing  stack  height  of 
1215-foot  (370.4m)  met  the  40% 
criterion  due  to  terrain  effects  and  an 
exceedance  of  the  NAAQS  at  MPR 
emission  rates.  (Discussion  of  the  MPR 
emission  rates  for  Kennecott  can  be 
found  in  49  FR  10948.  March  12.  1983, 
proposed  rulemaking).  MPR  is  a 
technique  designed  for  sources  with 
variable  emission  rates  (e.g.,  smelters). 
MPR  allows  for  a  frequency  distribution 
of  emission  rates  which  will  permit 
extremely  high  emissions  on  rare 
occasions.  The  MPR  methodology  is 
constructed  around  the  recognition  that 
any  control  strategy  will  have  a 
predictable  probabilitv  of  allowing  a 
violation  of  the  NAAQS.  The  .MPR  is 
based  upon  allowing  a  26%  probability 
of  recording  a  violation  (Additional 
information  on  MPR  is  found  in 
Appendix  A).  The  GEP  demonstration 
satisfies  the  excessive  concentration 
criteria  in  EPA's  regulation  if  MPR 
reflects  the  proper  emission  rates.  After 
review.  EPA  concluded  that  KennecoU's 
analyses  were  acceptable,  since 
Kennecott  performed  a  fluid  modeling 
study  consistent  with  existing  guidance 
and  the  study  was  approved  by  EPA. 
Application  of  the  level  of  control 
required  by  NSPS  would  reduce  the        ^ 
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emissions  of  SO2  at  Kennecott  diuing 
the  stable  process  phase,  but  would  not 
affect  emission  rates  under  startup, 
shutdown,  malfunction,  and  upset 
conditions.  This  is  because  the  NSPS 
emission  rate  is  for  normal  operations 
and  excludes  such  process  conditions. 
MPR  includes  startup,  shutdown, 
malfunction,  and  upset  conditions. 
From  the  Kennecott  assessment, 
considering  only  long-term  averages,  the 
cost  portion  is  consistent  with  the  tons 
of  SO2  reduction  expected  from  similar 
NSPS  applications.  In  the  Kennecott 
BART  analysis,  the  controlling 
emissions  for  the  determination  of  GEP 
appear  to  be  those  imder  upset,  start-up, 
shutdown,  and  malfunction.  Therefore, 
while  there  would  be  no  difference  in 
the  emission  rates  imder  these 
conditions  as  a  result  of  meeting  NSPS, 
there  would  be  a  substantial  additional 
cost  to  control  these  emissions. 

In  summary,  the  emissions  at  the 
smelter  from  startups,  shutdowns, 
upsets,  and  malfunctions  are  included 
in  the  MPR  emission  limits  and  could 
be  considered  in  the  NAAQS  attainment 
and  GEP  analyses.  Application  of  NSPS 
technology  will  not  affect  these 
emission  rates  and  will,  therefore,  result 
in  no  change  in  demonstrating  GEP.  It 
may  be  possible  to  reduce  annual 
emissions  by  requiring  additional 
controls  on  the  smelter,  but  such 
reduction  would  have  no  relevance  to 
the  limiting  case  for  determination  of 
GEP. 

Given  the  above  discussion,  EPA 
proposed  to  approve  (53  FR  48942, 
December  5, 1988)  the  Kennecott 
analysis  in  the  Utah  GEP  SIP  submitted 
on  May  2, 1986,  with  subsequent 
submittals  on  October  6, 1986, 
December  3, 1986.  November  13, 1987, 
and  May  17, 1988.  However,  EPA's 
review  was  conducted  under  a  specific 
assumption:  That  the  emission  rate(s)  in 
the  SO2  SIP  were  sufficient  to 
demonstrate  attainment.  That 
assumption  followed  another  critical 
assumption:  That  Kennecott  owned  or 
controlled  the  lands  in  the  upper 
elevation  for  which  no  monitoring  data 
exist  to  demonstrate  attainment  of  the 
NAAQS. 

Only  one  comment  was  received  in 
response  to  the  December  5, 1988 
Federal  Register  proposed  approval  of 
the  Kennecott  GEP  demonstration.  The 
comment  was  from  Kennecott  in 
support  of  this  action.  However,  prior  to 
publication  of  the  proposed  approval 
Federal  Register,  EPA  did  receive  a 
letter  from  a  landowner  in  the  Oquirrh 
Mountains  expressing  concerns  due  to 
the  lack  of  ambient  monitoring  in  the 
nonattainment  area.  This  was  EPA's  first 
documented  information  on  public 


access  in  the  ncMiattainment  area  other 
than  the  Kennec  ott  operation.  EPA 
proceeded  to  ca  itinue  its  evaluation  of 
the  State  submittal  and  to  publish  its 
position  on  the  CEP  demonstration 
based  on  the  Sta  ;e  submittal,  but 
initiated  a  reeva  nation  on  land 
ownership  abov  1  the  5600-ft.  elevation 
in  the  Oquin^  h  [ountains. 
Documentation  1  tn  the  claim  of  land 
ownership,  othe :  than  that  of  the 
Kennecott  opera  dons,  was  provided  by 
Howard  Haynes,  Jr.  in  March  1989. 

3.  Utah  1981  SQ  i  and  1986  GEP  SIP 
Reassessment 

Data  from  the  Salt  Lake  County  and 
Tooele  County  Assessor  offices  showed 
over  80  landowners  in  this 
nonattainment  ^a.  Kennecott.  in  its 
land  ownership  |«search,  verified  Uie 
list  of  landowncfs. 

One  of  the  crimcal  assumptions  of  the 
conditional  appi  oval  of  the  1981  SO2 
SIP  and  the  emis  si(m  rate  was 
Kennecott 's  owe  ership  or  control  of 
those  lands  in  tli  e  potential 
nonattainment  a  -ea  in  the  Oquirrh 
Moimtains.  The  land  ownersnip 
research  revised jthe  EPA's  earUer 
assumptions  on  the  adequacy  of  the 
1981  SO2  and  the  1986  GEP  Stack  SIPs. 

EPA  entered  ifto  discussions  with 
Kennecott  and  t^e  State  for  resolution  of 
these  issues  and  attempted  to  outline 
the  procedures  for  addressing  the  SO2 
and  GEP  SIPs.  During  these 
negotiations,  the!  State  was  developing 
the  PhAio  SIP  forbah  Lake  County  The 
Sah  Lake  Countj  PMm  SIP  development 
process  identified  SO2  as  a  precursor  for 
PMio.  (Precursor  5  are  secondary 
particles  which )  re  formed  in  the 
atmosphere  Iron  gases  which  are 
direcUy  emitted  )y  the  source.  Sulfates 
are  one  of  the  mi  st  common  secondary 
particles  in  a  PV  m  nonattainment  area 
and  result  from  t  ulfur  dioxide 
emissions.)  The  Cennecott  smelter  SO2 
emissions  comp]  ised  "56%  of  the  total 
(primary  and  set  ondary)  PMio 
emissions  in  Salt  Lake  County 

The  PM,o  SIP  was  adopted  by  the 
State  in  August  1991  and  submitted  to 
EPA  in  Novemtnir  1991.  The  reader  is 
referred  to  59  FR  35036,  July  8. 1994,  for 
information  on  the  PMio  SIP.  The  PMio 
SIP  required  significant  emission 
reduction  for  the  Kennecott  operations 
(refinery,  concen  trator,  mine,  power 
plant  and  smelte  r).  The  Kennecott 
smelter  emission  limits  were  reduced 
from  76,000  tpy  i  )r  18,000  Ib/hr  annual 
average  (as  allovt  ed  in  the  1981  SO2  and 
1986  GEP  SIPs)  1 3  -18,500  tpy  (which 
includes  fugitive  emissions,  and  applies 
to  the  entire  smelter).  The  1981  SO2  and 
1986  GEP  SIPs  addressed  emissions 
from  smelter  pro^»ssing  units  and  SO2 
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collection  and  removal  equipment 
vented  to  the  smelter  tall  stack.  They 
did  not  include  fugitive  emissions.  For 
clarification,  the  76,000  tpy  was 
reduced  to  the  14,191  tpy  limit  on  the 
1215-foot  stack  for  emissions  from  the 
smelter  processing  units  and  SO2 
collection  and  removal  equipment 

D.  The  1991  GEP  and  1992  SOi  SIP 
Submittals 

Prior  to  the  State's  adoption  of  the 
PMio  SIP,  EPA  discussed  the 
uncertainties  of  finalizing  the  1986  GEP 
SIP  with  the  State  and  Kennecott.  In  a 
letter  dated  July  18, 1991,  EPA  clarified 
its  position  on  the  need  for  consistency 
within  the  Utah  SIP  with  respect  to 
emission  limitations  at  the  Kennecott 
smelter.  EPA  stated  that  it  could  not 
knowingly  and  legally  proceed  to 
approve  a  regulation  and  emission 
limitation  that  were  no  longer 
appUcable.  or  a  stack  height 
demonstration  analysis  based  on  an 
obsolete  regulation  or  emissions 
limitation. 

In  a  letter  dated  December  23. 1991, 
the  Governor  of  Utah  submitted  a 
revision  to  Section  16,  Demonstration  of 
GEP  Stack  Height,  of  the  Utah  SIP.  The 
1991  submittal  was  received  on 
December  30, 1991.  On  February  28. 
1992,  EPA  advised  the  Governor  of  Utah 
that  this  submittal  was  administratively 
and  technically  complete  in  accordance 
with  the  Fed^al  SIP  completeness 
criteria. 

The  revisions  to  Section  16  specify 
-the  allowable  emission  limit  for  the 
1215-foot  main  stack  at  14,191  tons/year 
as  derived  in  the  PMio  SIP.  This 
emission  limit  is  based  on  double 
contact  acid  plant  technology  (which  is 
considered  NSPS  for  the  smelter  acid 
plant  tail  gas),  significant  capture 
improvement  of  fugitive  emissions,  and 
improved  operation  and  maintenance. 
The  1991  submittal  also  contained  a 
reanalysis  of  other  sources  in  the  State 
for  wltich  stack  heights  above  the  de 
minimis  level  (65m)  were  previously 
reported.  (These  sources'  stack  heights 
were  published  in  54  FR  24334,  June  7. 
1989.) 

EPA  found  minor  changes  between 
the  June  7. 1989  Federal  Rc^er  and 
the  1991  revision  to  Section  16  for  the 
"actual"  stack  height  of  some  sources. 
EPA  is  not  concerned  with  these  minor 
changes  since  they  could  be  attributed 
to  errors  in  rounding  and  the  stack 
height  changes  are  less  than  one  foot. 
Listed  below  are  the  differences 
between  the  June  7. 1989  Federal 
Register  and  the  1991  submittal:  i 


Source 

6/7/89  FR 

1991  revi- 
sion 

Deseret  Units  1  &  2  . 

182.9  m  .. 

182  m 

UP&L  Hunter  Units  1 

183.08  m 

183  m 

&2. 

UP&L  Hunter  Unit  3  . 

183.1  m  .. 

183  m* 

UP4L  Huntington 

182.93  m 

183  m 

Units  1  &2. 

IPP  Units  1  &  2 

216.46  m 

216  m 

Chevron  USA  HCC 

1946* 

1950" 

cracker. 

•The  State  indicated  very  insignificant 
changes  to  ttiese  sources  "calculated"  GEP 
stack  heights;  the  State  has  indicated  that  the 
"actual"  height  WiB  l>e  the  enforceat>le  stack 
height 

**  Correction  of  grandfathered  date. 

The  State's  revised  analyses  are 
presented  in  the  table  below.  Detailed 
documentation  for  these  analyses  and 
the  corresponding  EPA  review  is 
contained  in  the  EPA  technical  support 
document  and  air  compliance  files,  and 
the  State  files. 


Source  name 


Oeseret  Units  1&2 
U.P.&L.  Hunter 

Units  1&2. 
U.P.&L.  Hunter 

Units. 
U.P.&L.  Huntington 

Units  1&2. 
I.P.P.  Units  1&2  .... 
U.P.&L.  Gadsby 

Units  1.2&3. 
Geneva  Steel  blast 

furnaces  l&2. 
Geneva  Steel 

Coke  blast  fur- 
nace. 
Geneva  Steel 

Coke  Combus- 
tion 1-4. 
Kennecott  Utah 

Copper  Smelter 

Main  Stack. 
Chevron  USA  HCC 

Cracker  Cat  Dis. 
Chevron  Research 

Air  Heater. 
Chevron  Research 

Retort 
Amax  melt  reactor 
Amax  eiectrolytk:s 
Amax  emergency 

off  gas. 
Amax  spray  dryers 

1-3 
Phillips  ttiermal 

cat.  cracking 
White  River  Shale 

Lift  Pipes. 
White  River 

Eiutriators. 
White  River  Hydro- 
gen Plant. 
White  River  Power 

Plants. 


Stack  height 
(M) 


182 
183 

183 

183 

216 
762 

792 

68.6 

76.2 

370 

88.4 

69.8 

69.8 

76.22 
76.22 
76.22 


Allowable 
SO2  emis- 
sions (ton 
year) 


76.22 

80.8 

76.2 

76.2 

76.2 

76.2   4- 


1.512 
4.347 

1,283 

9.448 

17,870 
67.7* 

12.5-f* 


102.8+ 

14.191+* 

66.7+ 

0 

0+ 

0 
0 
0 


83 
3.5+ 


Allowabte 

Sourcename       -l 

Stack  heigm 

SO2  emis- 

(M) 

skx»s(ton 
year) 

White  River  Ball 

76.2 

1,180.8* 

Heaters. 

Tosco  Preheat 

95 

^_ 

Stacks. 

Tosco  Warm  Ban 

95 

_ 

Elutnators. 

Tosco  Process 

95 

1.166.6' 

Shale  Wetters. 

+SO:  emissions  derived  from  me  PM.o  SIP  adODt- 
ed  August  14.  1991  ^^^ 

•The  total  SO:  emissions  are  given  for  tt)ese 
sources. 

On  May  15, 1992,  the  Governor  of 
Utah  submitted  a  revision  to  Section  9. 
Part  B,  Sulfur  Dioxide,  Utah  SIP.  The 
revision  was  to  address  the  1990  CAA 
requirement  that  a  SIP  revision  be 
submitted  by  May  15, 1992,  for  any  area 
that  did  not  have  a  fully  approved  SIP 
(the  1981  SO2  SIP  was  only 
conditionally  approved).  The  significant 
changes  irt  this  SIP  revision  from  that  of 
the  1981  submittal  are  as  follows: 

a.  The  MPR  emission  Hmitations  and 
assumptions  are  removed  and  replaced 
with  the  emission  limitation  which  can 
be  achieved  using  the  NSPS  technology, 
double  contact  acid  plant,  or  the 
equivalent  of  NSPS.  (NSPS  is  the 
presumptive  norm  for  RACT  for  this 
facility.)  The  SO2  SIP  now  references 
the  same  emission  limitations  as  those 
stated  in  PM,,,  SIP. 

b.  The  SO2  NAAQS  are  the  0.14  ppm. 
24-hour  primary  standard,  and  the  0.5 
ppm.  3-hour  secondary  standard.  The 
24-hour  impact  analysis  was  a  rollback 
analysis  which  compared  the  smelter 
emissions  in  1991  {PM,o  SIP  emission 
Umitation)  with  1979  emissions.  The 
State  had  monitoring  data  showing 
attainment  at  Lake  Point  (an  area 
originally  defined  as  ambient  air  and 
owned  by  the  Bureau  of  Land  • 
Management,  but  nOw  owned  by 
Kennecott)  where  exceedances  were 
recorded.  The  Lake  Point  site  could  be 
considered  representative  of  the  closest 
point  in  the  elevated  terrain  that  would 
be  impacted  by  the  tall  slack  emissions. 
Demonstrating  attainment  at  Lake  Point 
would  technically  support  the 
attainment  elsewhere  in  the  elevated 
terrain  that  is  considered  ambient  air. 
The  area  considered  ambient  air  in  the 
elevated  terrain  is  a  significant  distance 
downwind  from  Lake  Point. 

c.  The  PMio  SIP  addressed,  to  some 
degree,  the  3-hour  impact.  The  PMk,  SIP 
emission  limitation  was  based  on  a  24- 
hour  SO2  limit:  this  emission  limitation 
would  be  achieved  through  a  given  lb/ 
hr  calculated  on  a  6-hour  average.  The 
24-hour  limit  was  considered 
"controlling"  for  PMio  and  SO2  (i.e.,  the 
24-hour  limitation  was  believed  to  be 


the  level  of  control  necessary  for  PMio 
attainment,  as  well  as  for  the  SO2 
attainment  demonstration).  The  SOj  SIP 
established  a  3-hour  limitation  and 
verified  that  such  limitation  would 
protect  the  3-hour  NAAQS. 

d.  Section  4.2  of  the  Utah  Air 
Conservation  Regulations  was  revised  to 
include  a  24-hour  averaging  period  for 
the  sulfur  content  of  coal,  fuel  oil,  and 
fiiel  mixtures,  and  to  specify  the  ASTM 
methods  to  be  used  to  demonstrate 
compUance  with  the  limitation  and 
reporting  requirement.  (The  previous 
rule  specified  a  limit  for  the  sulhir 
content  of  fuels,  but  did  not  specify  an 
averaging  time  or  specific  ASTM 
methods.)  Section  4.6  was  also  re\  ised 
to  include  a  3-hour  averaging  time  for 
Sulfur  Burning  Production  Sulfuric 
Acid  Plants. 

e.  Specific  regulations  which 
provided  for  special  consideration 
(including  malfunction  provisions)  on  - 
the  smelter  fiuctuating  operation  are 
removed.  Malfunction  provisions  for  the 
Kennecott  smelter  operation  are  now  the 
same  as  for  any  stationary  source  in 
Utah.  This  issue  was  addressed  during 
the  PMio  SIP  development  and  is  being 
approved  under  the  PMu,  SIP  federal 
approval  process.  These  regulation 
impacts  were  clarified  in  this  SIP 
revision. 

II.  Final  Action 

This  document  makes  final  the  action 
at  59  FR  18341.  April  16,  1994.  No 
adverse  public  comment  was  submitted 
with  the  proposed  action.  As  a  direct 
result,  the  Regional  Administrator  has 
reclassified  this  action  from  Table  I  to 
a  Table  III  under  the  processing 
procedures  established  at  54  FR  2214. 
January  19, 1989. 

The  December  23.  1991  Section  16. 
Stack  Height  revision  and  the  May  15, 
1992  Section  9,  Part  B,  SO2  revision  are 
consistent  with  other  provisions  in  the 
State-wide  SIP.  EPA  is  approving  these 
revisions  because  thev  are  consistent 
with  EPA  guidance  for  GEP  stack  height 
demonstration  and  the  attainment 
demonstration  for  the  SO2  NAAQS. 
General  SO2  regulations  initially 
determined  as  deficient  with  respect  to 
meeting  the  statewide  SO2  SIP 
requirements  are  also  being  approved. 

These  revisions  resolve  EPA's 
concerns  regarding  ambient  air, 
attainment  demonstration  in  the 
elevated  terrain,  and  the  enforceability 
issues  related  to  the  smelter  operations. 
The  previous  emission  limitations  have 
been  the  subject  of  litigation  filed  by  the 
Environmental  Defense  Fund.  The  legal 
actions  have  been  stayed  pending  EPA 
final  action  on  the  past  SIP  revisions. 
The  1991  and  1992  revisions  are 
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believed  to  have  settled  the  litigants' 
concerns  about  applying  reasonable 
control  technology  and  demonstrating 
attainment  per  the  traditionally 
accepted  federal  requirements  (i.e., 
application  of  RACT  (double  contact 
add  plant  or  the  equivalent),  monitoring 
demonstration,  etc). 

The  May  15. 1992  submittal  also 
contained  an  updated  Appendix  A.2.1 
(Emission  Limitations  and  Operating 
Practices  for  Davis  and  Salt  Lake 
Counties).  EPA  is  not  acting  on  this  part 
of  the  submittal  since  no  information  on 
the  stationary  source  updates  was 
provided  with  this  submittal.  In 
addition.  EPA's  review  during  the 
State's  public  hearing  for  the  SO2  SIP 
did  not  include  information  on  these 
emission  hmitatK>ns. 

Since  State  adoption  of  this  SO2  and 
Stack  Height  SIPs,  the  State  has  been 
finalizing  the  permit  conditions  for 
these  SO3  sources.  EPA  has  advised  the 
State  on  the  need  to  ensure  consistency 
with  the  State's  permits  and  the 
federally  enforceable  SIP.  The  State's 
permit  program  is  in  the  federally 
approved  SIP.  The  final  approval  to  the 
SO2  and  Stack  Height  SIPs  will  also 
make  the  emission  limitations  for  these 
stationary  sources  federally  enforceable. 
EPA  is  giving  notice  that  should 
different  emission  limitations  exist,  EPA 
will  enforce  the  more  stringent  of  the 
two  (or  more)  emission  limitations.  EPA 
must  have  assurance  that  the  attainment 
demonstration  of  a  nonattainment  area 
plan  is  maintained.  The  less  stringent 
emission  limitation  may  not  provide 
that  assurance  without  a  reanalysis  of 
the  attainment  demonstration.  It  is, 
therefore,  critical  that  the  State  maintain 
consistent  emission  limitations  in  the 
permits  and  in  the  federally  approved 
nonattainment  area  plan  and  update  the 
emission  limitations  section  of  these 
plans  to  ensure  clarity  and  consistency 
in  the  Statewide  SIP.  The  tracking  of 
this  effort  will  be  documented  annually 
in  the  EPA/State  Agreement. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  signiBcant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-pioBt 
enterprises,  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 


simply  approve!  requirements  that  the 
State  is  alreadyjimposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  anjnnew  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  foiall  entities  a%cted. 
Moreover,  due  ^o  the  nature  of  the 
federal-state  relbtionship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  anal]  sis  wotild  constitute 
federal  inquiry  nto  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIP  1  on  such  grounds. 
Union  Electric  1  To.  v.  U.S.  E.P.A  427 
U.S.  246,  256-e  6  (S.Ct  1976),  42  U.S.C. 
7410(a)(2) 

Under  secUoi  1 307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  hied  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  FelMTJary  13, 1995  Filing  a 
petition  for  reconsideration  by  the 
Administrator  if  this  final  rule  does  not  . 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  tima  within' which  a  petition 
for  judicial  revj  aw  may  be  filed,  and 
shall  not  postp  ne  the  effectiveness  of 
such  rule  or  act  on.  This  action  may  not 
be  challenged  li  iter  in  proceedings  to 
enforce  its  requ  irements  (see  Section 
307(b)(2)). 

Executive  Order  12866 

The  OMB  hai 
from  review  unper 
12866. 


List  of  Subjects 

Air  pollution 


exempted  these  actions 
Executive  Order 


in  40  CFR  Part  52 

control,  Environmental 


protection.  Incorporation  by  reference. 
Reporting  and  i  ecordkeeping 
requirements,  J  ulfur  dioxide. 

Note:  Incorpon  tion  by  reference  of  the 
State  Implementi  tion  Plan  for  the  State  of 
Utah  was  approv  td  by  tiie  Director  of  the 
Federal  Register  ( m  July  1 ,  1982, 

Dated:  October  6, 1994. 
Jack  W.  McGraw , 
Acting  Regional  j  dministrator 

Chapter  I,  tit  b  40  of  ihe  Code  of. 
Federal  Regula  ions  is  amended  as 
follows: 

PART  52-{AM  ENDED] 

1 .  The  authoi  ity  citation  for  part  52 
continues  to  rei  d  as  follows: 

Authority:  42  \  I.S.C.  7401-7fi71q. 

Subpart  IT— ilah 

2.  Section  52  2320  is  amended  by 
adding  paragra  )h  (c](26)  to  read  as 
follows: 

§52.2320    Ident^cation  of  plan. 

* 
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(c)  •  •  • 

(26)  The  Governor  of  Utah  submitted 
a  Section  16,  Stack  Height 
Demonstration  and  Section  9,  Part  B, 
Sulfur  Dioxide  of  the  Utah  State 
Implementation  Plan  (SIP)  a  letter  dated 
December  23, 1991,  and  May  15. 1992, 
respectively.  The  Governor's  submittal 
also  included  statewide  SO2  regulations 

(i)  Incorporation  by  reference. 

(A)  Utah  State  Implementation  Plan, 
Section  16,  effective  December  16, 1991 

(B)  Utah  State  Implementation  Plan, 
Section  9,  Part  B  effective  June  15, 1992 

(C)  Utah  Air  Conservation 
Regulations,  R307-1-4.  Emission 
Standards,  changes  to  4.2  Sulfiu- 
Content  of  Fuels  and  4.6  2,  effective 
June  15, 1992. 

|FR  Doc.  94-30607  Filed  12-13-94;  8:45  ami 
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40  CFR  Part  52 
(CA71-6-6615a:  FRL-6114-«] 

Approval  and  Promulgation  of 
Implemantation  Plans;  Califomia  State 
Imptementation  Plan  Revision;  Ventura 
County  Air  Pollution  Control  District 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  Califomia 
State  Implementation  Plan.  The 
revisions  concern  rules  from  the 
Ventura  County  Air  Pollution  Control 
District  (VCAPCD).  This  approval  action 
will  incorporate  these  rules  into  the 
Federally  approved  SIP.  The  intended 
effect  of  approving  these  rules  is  to 
regulate  emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
These  rules  control  VOC  emissions  from 
gasoline  transfer  operations  and  from 
sumps,  pits,  ponds  and  well  cellars 
during  the  production,  gathering, 
separation,  processing,  and  storage  of 
crude  oil  or  petroleum  material.  Thus, 
EPA  is  finalizing  the  approval  of  these 
revisions  into  the  Califomia  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  action  is  effective  on 
February  13, 1995  unless  adverse  or 
critical  comments  are  received  by 
January  13, 1995.  If  the  effective  date  is 
delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register 
ADDRESSES:  Copies  of  the  mles  and 
EPA's  evaluation  report  for  each  rule  are 


available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hoiirs.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Section  (A-5-3).  Air  and  Toxics 

Division,  U.S.  Environmental  Protection 

Agency,  Region  DC,  75  Hawthorne  Street. 

San  Francisco,  CA  94105. 
Environmental  Protection  Agency.  Air 

Docket  6102, 401  "M"  SUeet.  SW., 

Washington,  DC  20460. 
Califomia  Air  Resources  Board.  Stationary 

Source  Division,  Rule  Evaluation  Section. 

2020  "L"  Street,  Sacramento,  CA  92123- 

1095. 
Ventura  County  Air  Pollution  Control 

District,  702  County  Square  Drive,  Ventura. 

CA  93003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105.  telephone:  (415) 
744-1200. 

SUPPLEMENTARY  INFORMATION: 
Applicability 

The  roles  being  approved  into  the 
Califomia  SIP  include:  VCAPCD  Rule 
70,  Storage  and  Transfer  of  Gasoline; 
Rule  71,  Crode  Oil  and  Reactive  Organic 
Compoimd  Liquids;  and  Rule  71.4, 
Petroleum  Sumps,  Pits,  Ponds,  and  Well 
Cellars.  These  mles  were  submitted  by 
the  Califomia  Air  Resources  Board 
(CARB)  to  EPA  on  November  18. 1993. 

Background 

On  March  3. 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
imder  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
Ventura  County  Area.  43  FR  8964, 40 
CFR  81.305.  Because  this  area  was 
unable  to  meet  the  statutory  attainment 
date  of  December  31, 1982,  Califomia 
requested  under  section  172(a)(2),  and 
EPA  approved,  an  extension  of  the 
attainment  date  to  December  31, 1987. 
(40  CFR  52.222).  On  May  26, 1988.  EPA 
notified  the  Governor  of  Califomia, 
pursuant  to  section  110(a)(2)  of  th»1977 
Act,  that  VCAPCD's  portion  of  the 
Califomia  SIP  was  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15, 1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Public  Law  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficioit  reasonably  available 
control  technology  (RACT)  roles  for 


ozone  and  established  a  deadhne  of  May 
15,  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and  • 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  roles 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Ventura  County  Area  is 
classified  as  severe;  2  therefore,  this  area 
was  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline. 

The  State  of  Califomia  submitted 
many  revised  RACT  mles  for 
incorporation  into  its  SIP  on  November 
18, 1993,  including  the  roles  being  acted 
on  in  this  document.  This  document 
addresses  EPA's  direct  final  action  for 
VCAPCD  Rule  70,  Storage  and  Transfer 
of  Gasoline;  Rule  71 ,  Crode  Oil  and 
Reactive  Organic  Compound  Liquids: 
and  Rule  71.4,  Petroleum  Sumps,  Pits, 
Ponds,  and  Well  Cellars.  VCAPCD 
adopted  Rule  70  on  May  4, 1993,  and 
adopted  Rules  71  and  71.4  on  June  8, 
1993.  These  submitted  rules  were  found 
to  be  complete  on  December  23, 1993 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51, 
appendix  V  '  and  are  being  finalized  for 
approval  into  the  SIP. 

Rule  70  controls  emissions  of  volatile 
organic  compounds  (VOCs)  during  the 
loading  and  transfer  of  gasoline.  Rule  71 
contains  only  definitions,  many  of 
which  are  referenced  in  Rule  71.4.  Rule 
71.4  controls  VOCs  &t)m  petroleum 
materials  in  sumps,  pits,  ponds,  and 
well  cellars.  VOCs  contribute  to  the 
production  of  groimd  level  ozone  and 
smog.  These  roles  were  originally 
adopted  as  part  of  VCAPCD's  effort  to 
achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 


'Among  other  things,  the  pre-atnendjneni 
guidance  consists  of  those  portions  of  the  proposed 
po8t-1987  ozone  and  carbon  nionoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24, 1967); 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  RcgistBr 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Ragirter  on  May  25. 1988): 
and  the  existing  control  technique  guidelines 
(CTGs). 

'The  Ventura  County  Area  retained  itt 
designation  of  nonattainment  and  was  classified  by 
operation  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CAA.  See 
55  FR  56694  (November  6, 1991). 

'  EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and.  pursuant  to 
section  llOCkHlMA)  of  the  CAA.  revised  the  criteria 
on  August  26. 1991  (56  FR  42216). 


and  in  response  to  EPA's  SIP-Call  and 
the  secUon  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  final  action  for  these 
mles. 

EPA  Evaluation 

In  determining  the  approvability  of  a 
VOC  role,  EPA  must  evaluate  the  role 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  role  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA.  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rolesi  See  section 
182(a)(2)(A).  The  CTG  documents 
applicable  to  Rule  70  are  entitled. 
"Control  of  Volatile  Organic  Emissions 
from  Bulk  Gasoline  Plants,"  EPA-450/ 
2-77-035;  "Control  of  Volatile  Organic 
Compoujid  Leaks  fit)m  Ckisoline  Tank 
Trocks  and  Vapor  Collection  Systems," 
EPA-450/2-78-051;  and  "Control  of 
Hydrocarbons  fi-om  Tank  Tmck 
Gasoline  Loading  Terminals,"  EPA-450/ 
2-77-026.  There  is  no  applicable  CTG 
document  for  Rules  71  and  71.4.  For 
source  categories  where  EPA  did  not 
publish  a  GTG,  the  air  pollution  control 
agency  may  determine  what  controls  are 
required  to  satisfy  the  RACT 
requirement  by  reviewing  the  operations 
of  facilities  with  the  affected  source 
category.  In  that  review,  the 
technological  and  economic  feasibility 
of  the  proposed  controls  are  considered. 
Further  interpretations  of  EPA  policy 
are  found  in  the  Blue  Book,  referred  to 
in  footnote  1.  In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

VCAPCD's  submitted  Rule  70,  Storage 
and  Transfer  of  Gasoline,  includes  the 
following  significant  changes  from  the 
current  SIP: 


— Deletion  of  Executive  Officer 
discretion  in  approving  equivalent 
vapor  control  systems. 
— Expansion  of  rule  applicability  to 

cover  more  sources. 
— Addition  of  operation  and 
maintenance  requirements, 
definitions,  and  more  specific    -, 
recordkeeping  requirements. 
The  only  changes  to  VCAPCD  Rule 
71,  Crude  Oil  and  Reactive  Organic 
Compound  Liquids,  are  the  addition  of 
a  definition  for  the  term  "crude  oil," 
and  a  clarification  to  the  definition  of 
"petroleum  material." 

VCAPCD  Rule  71.4  is  a  new  rule  for 
which  there  is  no  current  SIP  rule.  The 
major  provisions  of  Rule  71.4  are  listed 
below: 

— The  use  of  first  stage  production 

sumps  is  prohibited. 
— Properly  installed  and  maintained 

covers  are  required  for  sumps,  pits, 

and  ponds. 
— Storage  of  petroleum  materials  in  well 

cellars  is  prohibited  except  during 

equipment  maintedanceor  well 

workover. 
— Recordkeeping  requirements  and  test 

methods  are  specified  to  verify  rule 

applicability. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
VCAPCD  Rule  70.  Storage  and  Transfer 
of  Gasoline;  Rule  71,  Crude  Oil  and 
Reactive  Organic  Compoimd  Liquids; 
and  Rule  71.4.  Petroleum  Sumps,  Pits, 
Ponds,  and  Well  Cellars,  are  being 
approved  under  section  110(kM3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  Part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reauirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  The  direct 
final  action  will  be  effective  February 
13. 1995,  unless,  by  January  13. 1995. 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  acU<m  will  be  withdrawn  before  the 


64332  Federal  Register  /  VoL  59.  No.  239  /  We<  nesday,  December  14.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  239  /  Wednesday.  December  14.  1994  /  Rules  and  Regulations  64333 


effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  anal  action.  All  public 
comments  rec^ved  will  then  be 
addressed  in'  a  ^subsequent  final  rule 
;tion  servii)g  as  a 
"he  EPA  wUl  not 
d  comment  period  6n 
parties  interested  in 
this  action  should  do  so 
at  this  time.  If  i  lo  such  comments  are 
received,  the  p  iblic  is  advised  that  this 
action  will  be  <  ffective  Feburary  13, 
1995. 

Regulatory  Pre  cess 


Rcgula 


based  on  this 
proposed  rule 
institute  a 
this  action.  An 
commenting  oi  i 


et  seq., 


SB  [all  ( 


Under  the 
5  U.S.C.  600 
a  regulatory  nubility 
assessing  the  i 
final  rule  on 
and  604.  Alternatively, 
that  the  rule 
impact  on  a  substantial 
entities.  Small 
businesses,  sm4ll 
enterprises  anc 
with  jurisdiction 
than  50.000 


atory  Flexibility  Act, 
.,  EPA  must  prepare 
analysis 
ii  ipact  of  any  proposed  or 
entities.  5  U.S.C.  603 
.  EPA  may  certify 
not  have  a  significcmt 
number  of  small 
mtities  include  small 

not-for-profit 
government  entities 
over  population  of  less 


SIP  approval  i  under  sections  110  and 
301(a)  and  sub(  hapter  I,  part  D  of  the 
CAA  do  not  en  ate  any  new 
requirements,  I  ut  simply  approve 
requirements  tJ  at  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SlP-aparoval  does  not  impose 
any  new  requirements.  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entitles  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  uiner  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reascnableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SUy  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  25fr-a6  (S.  Ct  1976);  42  U.S.C. 
7410(a)(2).        J 

The  Office  orManagement  and  Budget 
has  exempted  this  regulatory  action 
fiT>m  Executive  Order  12866  review. 


List  of  Subjects 


Environment  il 
pollution  control 
Incorporation 
Inteiigovemmeiital 
Reporting  and 
requirements, 
compounds. 

Note:  Incorpordt; 
Slate  Implement^ion 
California  was  a; 
the  Federal 


protection,  Air 
,  Hydrocarbons, 
reference, 
relations,  Ozone, 

1 9c6rdkeeping 

\  olatile  organic 


IRflgkler 


in  40  CFR  Part  52 


ion  by  reference  of  the 
Plan  for  the  State  of 
ip|>roved  by  the  Director  of 
on  July  1, 1982. 


Dated.  November  18. 1994. 
David  P.  Howekamp, 
Acting  Regional  Administrator. 

Part  52,  chapter'l,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART52-{AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(194)  to  read  as 
follows: 

$52,220    Identification  of  plan. 

»        »        *        *        * 

(c)  *  *  * 

(194)  New  and  amended  regulations 
for  the  follovtdng  APCDs  were  submitted 
on  November  18, 1993,  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Ventura  County  Air  Pollution 
Control  District. 

(1)  Rule  70,  adopted  on  May  4. 1993; 
Rule  71,  adopted  on  Jime  8, 1993;  and 
Rule  71.4,  adopted  on  June  8, 1993. 

IFR  Doc.  94-30610  Filed  12-13-94;  8:45  ami 
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40CFRPart52 
{CO36-4-6305a:  FRL-6117-e] 

Clean  Air  Act  Approval  and 
Promulgation  of  PM,o  Contingency 
Measure  Plans  for  Canon  CKy  and 
Lamar,  CO 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  approves  the 
contingency  measures  submitted  by  the 
State  of  Colorado  on  December  9. 1993 
as  a  revision  to  the  State 
Implementation  Plan  (SIP),  for  the 
moderate  nonattainment  areas  of  Canon 
City  and  Lamar  for  particulate  matter 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  10  micrometers 
(PMio).  The  submittal  was  made  in 
accordance  with  the  requirements  for 
contingency  measures  specified  imder 
section  172(c)(9)  of  the  Clean  Air  Act 
(Act). 

DATES:  This  final  rule  will  be  effective 
February  13, 1995  unless  notice  is 
received  by  January  13, 1995  that 
someone  wishes  to  submit  adverse 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 


ADDRESSES:  Comments  should  be 
addressed  to  Vicki  Stamper,  8ART-AP, 
at  the  EPA  Regional  Office  listed.  Copies 
of  the  State's  submittal  and  other 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  Environmental 
Protection  Agency.  Region  Vm,  Air 
Programs  Branch.  999  18th  Street,  suite 
500,  Denver,  Colorado  80202-2466;  and 
Air  Pollution  Control  Division.  Colorado 
Department  of  Health,  4300  Cherry 
Creek  Drive  South,  Denver,  Colorado, 
80222-1530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  Environmental 
Protection  Agency.  Region  Vin,  Air 
Programs  Branch,  999  18th  Street,  suite 
500,  Denver,  Colorado,  80202-2466 
(303) 293-1765. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  cities  of  Canon  City  and  Lamar, 
Colorado  were  designated 
nonattainment  for  PMio  and  classified 
as  moderate  under  sections  107(d)(4)(B) 
and  188(a)  of  the  Act  upon  enactment  of 
the  Clean  Air  Act  Amendments  of  1990 
(1990  Amendments).!  (See  56  FR  56694, 
November  6, 1991;  40  CFR  81.306 
(specifying  nonattainment  designation 
for  Canon  City  and  Lamar)).  The  air 
quality  planning  requirements  for 
moderate  PMjo  nonattainment  areas  are 
set  out  in  subparts  1  and  4  of  part  D  of 
title  I  of  the  Act,  The  EPA  has  issued  a 
"General  Preamble"  describing  EPA's 
preliminary  views  on  how  EPA  intends 
to  review  SIPs  and  SIP  revisions 
submitted  under  title  I  of  the  Act, 
including  those  State  submittals 
containing  moderate  PMio 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 
1992)).  Because  EPA  is  describmg  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  action  and  the  supporting 
rationale. 

Those  states  containing  initial 
moderate  PMio  nonattainment  areas 
(i.e.,  those  areas  designated 
nonattainment  for  PMio  under  section 
107(d)(4)(B)  of  the  Act)  were  required  to 
submit  several  provisions  by  November 
15, 1991.  These  provisions  are  described 
in  the  Federal  Register  documents 
approving  the  Canon  City  PM,6  SIP  (59 


'  The  1990  Amendments  to  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  See  Pub.  L  No 
101-549, 104  Stat.  2399.  References  herein  are  to 
the  Clean  Air  Act.  as  amended  ("the  Act").  The 
Clean  Air  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C  7401.  et  seq 


FR  68036,  December  23, 1993)  and  the 
Lamar  PMio  SIP  (59  FR  29732,  June  9, 
.1994).  Such  States  were  also  required  to 
submit  contingency  measures  by 
November  15, 1993,  which  become 
effective  without  further  action  by  the 
State  or  EPA,  upon  a  determination  by 
EPA  that  the  area  has  failed  to  achieve 
reasonable  further  progress  (RFP)  or  to 
attain  the  PMio  National  Ambient  Air 
Quality  Standards  (NAAQS)  l^  the 
applicable  statutory  deadline.  (See 
section  172(c)(9)  of  the  Act  and  57  FR 
13510-13512  and  13543-13544.)  The 
State  submitted  PMio  contingency 
measures  for  the  Canon  City  and  Lamar 
PMio  nonattainment  areas  on  December 
9, 1993.  The  State's  December  9.  1993, 
submittal  also  contained  contingency 
measures  and  some  additional  control 
measures  for  the  State's  other  PMi© 
nonattainment  areas.  EPA  will  take 
action  on  those  measures  in  separate 
Federal  Register  documents. 

n.  This  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
On  December  9, 1993,  the  Governor  of 
Colorado  submitted  revisions  to  the 
Colorado  State  SIP.  Included  in  this 
submittal  were  PMio  contingency 
measures  for  Canon  City  and  Lamar 
intended  to  satisfy  the  requirements  for 
contingency  measures  specified  under 
section  172(c)(9)  of  the  Act. 

In  this  action,  EPA  is  granting 
approval  of  the  PMio  contingency 
measures  for  the  cities  of  Canon  City 
and  Lamar,  Colorado,  that  were  due  on 
November  15, 1993,  and  submitted  by 
the  State  on  December  9, 1993.  See 
section  110(k)(3)  of  the  Act.  EPA 
believes  that  the  PMio  contingency 
measures  submitted  for  Canon  City  and 
Lamar  meet  the  applicable  requirements 
of  the  Act. 

A.  Analysis  of  State  Submission 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.2  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 


»  Also  section  172(c)(7)  of  the  Act  requires  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  110(a)(2). 


The  EPA  also  must  determine 
.whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565).  The  EPA's  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51.  appendix  V.  The  EPA 
attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  six 
months  after  receipt  of  the  submission. 

The  State  of  Colorado,  after  providing 
adequate  notice,  field  a  public  hearing 
on  November  12, 1993.  to  entertain 
public  comment  on  the  contingency 
measures  for  Canon  City  and  Lamar. 
After  considering  oral  comments  made 
during  the  hearing  and  written 
comments  submitted  prior  to  the 
hearing,  the  contingency  measures  were 
approved  and  adopted  by  the  Colorado 
Air  Quality  Control  Commission 
(AQCC).  On  December  9, 1993,  the 
Governor  of  Colorado  submitted  the 
contingency  measures  to  the  EPA.  After 
reviewing  the  submittal  for  conformance 
with  the  completeness  criteria  in  40 
CFB  part  51,  appendix  V.  EPA  sent  a 
letter  to  the  Governor  of  Colorado  on 
February  15, 1994.  declaring  the 
submittal  to  be  administratively  and 
technically  complete. 

B.  The  Contingency  Measures 

Section  172(c)(9)  of  the  Act.  as 
amended,  requires  that  nonattainment 
area  SIPs  provide  for  the 
implementation  of  specific  measures, 
termed  contingency  measures,  if  an  area 
fails  to  timely  attain  the  NAAQS  or 
make  RFP.  Section  111(C)(3)  of  the 
General  Preamble  further  explains  that 
contingency  measures  should  consist  of 
other  available  control  measures, 
beyond  those  necessary  to  meet  the  core 
moderate  area  control  requirement  to 
implement  reasonably  available  control 
measures  (RACM)  (see  section 
172(a)(1)(c)  of  the  Act)  and.  therefore, 
beyond  those  reasonably  required  to 
expeditiously  attain  the  standards.  (See 
57  FR  13543.) 

The  State's  regulation  provides  that 
the  contingency  measures  for  Canon 
City  and  Lamar  described  in  sections  (i) 
and  (ii)  below,  represent  measures  that 
are  in  addition  to  those  necessary  to 
meet  RACM  and  can  be  implemented  at 
any  time  prior  to  EPA's  determination 
that  either  area  has  failed  to  attain  the 
PMio  NAAQS  or  make  RFP.  Eariy 
implementation  of  the  contingency 
measures  will  not  result  in  the 
requirement  to  implement  additional 
moderate  PMio  nonattainment  area 
contingency  measures  if  the  area 
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eventually  is  detennined  to  fail  to  attain 
the  PMw  NAAQS  or  make  RFP.  In  EPA's . 
judgemant.  it  nirould  not  be  reasonable 
to  p«Mlise  the  State  for  taking  the 
precautionary  air  quality  managnnent 
st^  of  accelerating  the  impiementation 
of  contingency  measures.  However. 
^       additional  "serious  arse' '  contingency 
measures  may  be  necessaiy  if  the  area 
is  reclassified  as  a  serious 
nonattainment  area. 

Section  172(cX9)  of  die  Act  specifies 
that  contingency  measures  shall  "take 
effect*  *  *  without  fiuther  action  by 
the  Sute.  or  the  [EPA]  Administrator." 
^     EPA  has  interpreted  thik  latter 

requimnent  [in  the  General  Preamble 
(at  57  FR  13512)1  to  mean  dut  no 
further  nilemaking  activities  by  the 
Sute  or  EPA  would  be  aeedod  to 
implement  the  contingency  measiires.  fai 
general.  EPA  expects  all  actions,  needed 
to  affsct  full  implaaaentation  of  the 
contingency  m««surea.  to  occur  within 
60  days  after  EPA  notifias  the  State  of 
its  Culure  to  timely  anam  tite  NAAQS 
or  make  RFP. 

EPA  rscogniaes  that  certain  actions, 
such  as  not&cation  of  sources, 
modification  of  pennits.  etc..  may  be 
needed  before  soaae  measures  could  be 
implemented.  Howevw  States  must 
show  that  their  oontingHicy  measures 
can  be  implemented  with  aiinimal 
further  administrative  action  on  their 
part  and  with  no  additional  rulemaking 
actions  such  as  pubHc  hearings  or 
leuslative  review. 

The  Act,  as  amended  in  1990.  did  not 
set  a  date  certain  for  the  sohmission  of 
contingency  measures.  Rather,  section 
172(b)  of  the  Act  authfwizad  EPA  to 
estabtiah  a  date  for  submission. 
extending  no  later  than  3  years  from  the 
area's  nonattainment  designation.  EPA 
established  such  a  date  for  those  areas 
designated  nonattainment  for  PMio  on 
November  15, 1990  by  operation  of  law 
upon  enactment  of  the  1990 
Amendments.  That  is.  in  section 
111(C)(3)  of  the  General  Preamble,  EPA 
established  a  schedule  that  calls  for  the 
submittal  of  contingency  measures  for    ' 
initial  PMto  moderate  nonattainment 
areas  no  later  than  November  15, 1993. 
(See  57  FR  13543.) 

The  PMio  contjngencv  measures  for 
Canon  City  and  Lamar  were  developed 
by  their  respective  local  governments 
and  by  the  Colorado  Air  Pollution 
Control  Division  (APCD).  Input  from  the 
Colorado  Department  of  Transportation, 
the  Colorado  Attorney  General's  Office, 
and  the  EPA  were  utilized  in  further 
developing  the  measures. 

(i)  Contingency  Measures  for  Canon  City 

The  Qty  of  Canon  Qty  selected  street 
sweeping  as  the  contingency  measure  to 


reduce  fugitivi  dust  onissions. 
According  to  Section  V.  of  the  State 
regulation  entiled  "Nonattainment 
Areas"  adopted  on  Novonber  12, 1993. 
if  EPA  makes  i  determination  that  the 
Canon  City  no  lattainment  area  has 

flailed  to  attafa]  die  I^H)  NAAQS  or 
make  RFP  in  ri  iducing  emissions,  the 
City  of  Canon  City  must  sweep  specified 
roaidways  to  wnidi  street  MpHing 
matOTials  are  nplied.  The  street 
sweeping  effoas  will  entail  sweeping 
streets  which  ire  regularly  sanded 
throughout  ths  winter  season  within  ' 
four  days  of  e*ii  winter  street  sanding 
deployment    ' 


(ii)  Contingem  y  Measures  for  Lamar  C.  fvo/uotion 


Details  of  the  contingency  measure 
prograau  are  induded  in  the  Technical 
Sunmrt  Document  (TSD)  for  the  Canon 
Q^  and  Lamar  oontiiigeiicy  plans.  The 
TTBoember  9, 1993  submittal  included 
data  showii^  the  benefits  of  the 
implementation  of  the  omtingency 
measures.  In  general,  the  omtingency 
meesiues  for  Canon  Qty  are  expected  to 
provide  15.56  pounds  per  day  (lbs/day) 
PMio  emissions  reductimi  and.  for 
Lamar,  79.9  Iba/day  FMra  emissions 
reduction.  These  data  an  tabulated  in 
the  TSD.  which  is  available  for  review 
at  the  EPA  address  identified  at  the 
b^inning  of  this  notice. 


Of  a  list  of  1 1  different  fugitive  dust 
control  measu  es  fitmi  whidi 
contingucy  n  sasures  could  be  selected, 
the  Statascdeo  :ed  and  developed 
regulatians  fn  two:  a)  stabilize  aAd  hard 
siirface  some  <  f  the  remaining  dirt/ 
gravel  streets  mroughout  the  City  of 
Lainar.  and  b)  street  sweeping  of  the 
main  streets  mv  sanding  events. 

According  t4  Section  IV.  of  the  State's 
mmattainment  area' regulation  adopted 
on  Novembw :  [2. 1993.  if  EPA  makes  a 
determinatian  diat  the  Lamar 
nonattainmen  area  has  failed  to  attain 
the  PMio  NAi)  [^  or  make  RFP  m 
reducing  emis  ikms,  the  City  of  Lamar 
must  chip-aea  pave  3  miles  of  unpaved 
dirt  road  writh  n  the  dty  limits.  The 
chip-seal  pavi  ig  must  be  completed  as 
soon  as  possiUe,  but  no  latw  than  the 
end  of  the  firsf  complete  paving  season 
following  EPA^s  determination  that  the 
area  failed  to  attain  the  PMio  NAAQS  or 
make  RFP.  ("Irving  season"  is  defined 
as  that  portionl  of  the  year,  when  weathw 
conditions  pevnit  the  chip-seal  paving 
of  the  roads).  Furthermore,  upon 
determination  by  EPA  that  the  Lamar 
nonattainment  area  has  failed  to  attain 
the  PM,o  NAA|QS  or  make  RFP,  the 
regulation  requires  the  City  of  Lamar  to 
sweep  the  "Snow  Removal  Route" 
identified  in  tie  State's  nonattainment 
area  regulation.  Each  traffic  lane  of  the 
specified  road^vays  must  be  swept 
ys  of  the  roadways 
id  clear  of  snow  and  ice 
street  sanding 
weather  and  street 
it.  In  addition  to  this, 
|e  of  the  specified 
be  swept  within  four 
each  high  wind  event 
reen  March  1  and  May 
t,  as  weather  and  street 
lit.  The  street  sweeping 
)e  implemented  within  2 
months  folloWing  EPA's  determination 
that  the  area  failed  to  attain  the  PMio 
NAAQS  or  ma  ce  RFP. 


within  four  da 
becoming  free^ 
following  eac 
deployment,  i 
conditions  [ 
each  traffic  i 
roadways  mus 
days  following 
that  occurs  bef 
31  of  each  ye 
conditions  ped 
measure  must) 


UMI 


With  respect  to  PMm.  section  m(C)(3) 
of  the  General  Preamble  recommends 
the  emission  reductions  which  the 
implementadon  of  contingency 
measures  should  achieve.  The  General 
Preamble  suggests,  "contingency 
emissions  reductimis  riiould  be 
approximately  equal  to  the  emissions 
reouctions  necessary  to  demonstrate 
RFP  for  one  year."  Thus,  reductions 
equal  to  25%  of  the  total  emissions 
reductions  are  appropriate  for  a 
moderate  nonattainment  area  since  the 
control  strategy  must  generally  be 
implemented  within  e  three  to  four  year 
period  between  SIP  development  and 
the  attainment  date,  and  since  RFP 
generally  requires  annual  incremental 
reductions  in  emissions  to  attain  the 
standards. 

For  the  Canon  Gty  md  Lamar 
nonattaiiunent  areas,  this  25% 
reduction  is  not  required  because 
emissicm  reductions  were  not  necessary 
to  demonstrate  attainment  and 
maintenance  of  the  PMio  NAAQS.  The 
design  vahie  for  Canon  Qty  is  93  Mg/m^, 
and  for  Lamar,  101  ptg/m'.  Due  to  these 
low  design  values,  diese  areas  were  able 
to  demonstrate  attainmmt  and 
maintenance  of  the  NAAQS  without  the 
adoption  of  amtrol  measures. 
Contingency  measures  are  still 
necessary  tat  the  area,  however,  so  that 
some  degree  of  emission  redtictions  will 
occur  if  the  area  fails  to  attain  the  PMio 
NAAQS,  and  is  redesignated  as  a 
serious  nonattainment  area. 

D.  Enforceability  Issues. 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  sections  172(c)(6)  and 
110(a)(2)(A)  of  the  Act  and  57  FR 
13556).  The  EPA  criteria  addressing  the 
enforceability  of  SIPs  and  SIP  revisions 
were  stated  in  a  September  23. 1987, 
memorandum  (with  attachments)  from  J. 
Craig  Potter,  Assistant  Administrator  for 
Air  and  Radiation,  et  al.  (see  57  FR 
13541).  Nonattainment  area  plan 


provisions  also  must  contain  a  program 
to  provide  for  enforcement  of  control 
measures  and  other  elements  in  the  SIP 
(see  section  110(a)(2)(C)  of  the  Act).  The 
specific  measures  contained  in  the 
Canon  City  and  Lamar  contingency 
plans  are  addressed  above  in  section  B. 

The  APCD  has  the  authority  to 
implement  and  enforce  all  emission 
limitations  and  control  measures 
adopted  by  the  AQCC,  as  provided  for 
in  Colorado  Revised  Statutes  (CRS)  25- 
7-111.  fri  addition,  CRS  25-7-115 
provides  that  the  APCD  shall  enforce 
compliance  with  the  emission  control 
regulations  of  the  AQCC.  tiie 
requirements  of  the  SIP.  and  the 
requirements  of  any  permit.  Civil 
penalties  of  up  to  $15,000  per  day  per 
violation  are  provided  for  in  CRS  25-7- 
122  for  any  person  in  violation  of  these 
requirements,  and  criminal  penalties  are 
provided  for  in  CRS  25-7-122.1.  Thus, 
the  APCD  has  adequate  enforcement 
capabilities  to  ensure  compliance  with 
the  Canon  City  and  Lamar  PMib 
contingency  measures. 

in.  Final  Action. 

In  this  final  action.  EPA  is 
announcing  its  approval  of  the 
contingency  measures  for  Canon  City 
and  Lamar,  Colorado  moderate  PMio 
nonattainment  areas,  and  believes  that 
the  State  has  adequately  met  the  Federal 
requirements. 

EPA  is  also  correcting  40  CFR  52.332 
in  this  notice  to  indicate  that  the  PMio 
contingency  measiu^s  for  Pagosa 
Springs,  which  were  also  submitted  on 
December  9, 1993.  have  been  approved 
by  EPA.  EPA  approved  the  Pagosa 
Springs  contingency  measures,  along 
with  the  PMio  attainment  plan  for  the 
area,  on  May  19. 1994  (59  FR.26126). 
and  inadvertentiy  neglected  to  indicate 
in  the  amendatory  language  for  40  CFR 
52.332  that  the  State  had  also  submitted 
approvable  PMio  contingency  measures 
for  Pagosa  Springs. 

Also  in  this  notice.  EPA  is  amending 
40  CFR  52.329  regarding  Colorado's 
nonattainment  area  new  source  review 
(NSR)  program  approvals,  to  reflect  two 
recent  EPA  rulemaking  actions. 
Specifically,  on  August  18, 1994,  EPA 
only  partially  approved  the  NSR 
programs  for,  among  others,  the  Aspen 
and  Telluride  moderate  PMio 
nonattaiimient  areas,  because  the  State 
had  not  submitted  NSR  rules  for  sources 
of  PMio  precursors  in  these  areas  and 
because  fiPA  had  not  yet  promulgated 
findings  that  sources  of  PMio  precursors 
did  not  contribute  significantly  PMio 
exceedances  in  these  areas.  (See  59  FR 
42505.)  However.  EPA  has  since 
promulgated  findings  that  stationary 
sources  do  not  contribute  significantly 


to  exceedances  of  the  PMio  NAAQS  in 
both  the  Aspen  and  the  Telluride  PMio 
nonattainment  areas  (see,  respectively, 
59  FR  47092.  September  14, 1994,  and 
58  FR  47809,  September  19,  1994).  In 
tiiose  two  notices.  EPA  declared  tiiose 
areas  to  have  fully  approved  NSR 
programs  based  on  those  findings. 
Therefore.  EPA  is  amending  40  CFR 
52.329  to  reflect  that  the  State  has  fully 
approved  NSR  programs  for  the  Aspen 
and  Telluride  moderate  PMm 
nonattainment  areas. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  Under  the 
procedures  established  in  the  May  10, 

1994  Federal  Register  (59  FR  24054), 
this  action  will  be  effective  February  13, 

1995  unless,  by  January  13, 1995, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  vdll  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  docmnent  that  will 
withdraw  the  final  action.  All  pubUc 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action,  ^ny  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  February  13, 
1995. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

The  OMB  has  exempted  these  actions 
from  review  under  Executive  Order 
12866. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 


SIP  approvals  imder  section  1 10  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
sunply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 
under  the  Clean  Air  Act.  preparation  of 
a  regulatory  flexibiUty  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (1976);  42 
U.S.C.  7410(a)(2). 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circml  by  February  13. 1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finahty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  Sled,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  Protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  ; 

Dated:  .November  25. 1994. 
lack  W.  McGraw. 
Acting  Regional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  G— Colorado 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(64)  to  read  as 
follows: 

552.320   identification  of  plan. 

•        •        •        *        • 

(c)*  •  • 

(64)  On  December  9, 1993,  the 
Governor  of  Colorado  submitted  PMio 
contingency  measures  for  the  moderate 
nonattainment  PMio  areas  of  Canon  Qty 
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and  Lamar.  CoJorado.  Tlie  submittal  was 
made  to  satisfy  the  modwate  PM  lo 
nooattainment  area  requirraaents  for 
contingency  measuras  due  for  Canon 
Gty  and  Lamar  on  November  15, 1993. 

(i)  IncorpocatioB  by  reference. 

(A)  Colorado  Air  Quality  Control 
Commissicm  Nonattainment  Area 
Regulation,  Section  IV.  "Lunar 
Nonattainment  Area,"  and  Secticm  V. 
"Canon  City  Nonattainment  Aroa— PM- 
10."  adt^ited  on  Novemb»  12. 1993, 
.  and  efiective  December  30, 1993. 

3.  Section  52.329  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

182.329   BiHee  and  ragulatlone. 

(a)  On  January  14. 1993,  the  Governor 
of  Colorado  submitted  revisions  to  the 
State's  nonattainment  area  new  soiUY» 
review  permitting  regulations  to  bring 
the  State's  regulations  up  to  date  with 
the  1990  Amendments  to  the  Qean  Air 
Act  With  these  revisicms,  the  State's 
regulati<ms  satisfy  the  part  D  new  source 
review  permitting  requirements  for  the 
following  nonattainment  areas:  thia 
Canon  Qty,  Lamar.  Pagosa  Springs, 
Aspen,  and  Telluride  moderate  PM-10 
nonattainment  areas,  the  Denver/Metro 
Boulder.  Longmont,  Colorado  Springs, 
and  Fort  CoUina  moderate  carbon 
monoxide  nonattainment  areas,  the 
Greeley  not  classified  carbon  monoxide 
nonattainment  area,  and  the  Denver 
transitional  ozone  nonattainment  area. 

•  •        •        •        • 

4.  Section  52.332  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

|S2Jff   Moderala  PM,o  Nonattainmant 
Afee  Plana. 

•  •       •       •       • 

(d)  On  December  9, 1993.  the 
Governor  of  Coforado  submitted  PMio 
contingency  measures  for  the  moderate 
PMio  nonattainment  areas  of  Canon 
Qty,  Lamar,  and  Pagosa  Springs.  The 
submittal  was  made  to  satisfy  the 
moderate  PMio  nonattainment  area 
requirements  for  contingency  measures 
due  for  Canon  City,  Lamar,  and  Pagosa 
Springs  on  November  15, 1993. 

(FR  Doc.  94-30606  Filed  12-13-94;  8:45  ami 
aaijNQ  cooc  i 


40CFRPart52 

[CA  96-»-4681a:  FRL-«11»-«] 

Approval  and  Promulgation  of 
Implemantatlon  Plans;  CaUfomia  Stale 
Implamanlatlon  Plan  Ravislon,  Placer 
County  Air  Pollution  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EP  ^  is  taking  direct  final 
actfon  cm  rev  sions  to  the  Califofmia 
State  Implem  mtation  Plan.  The 
revisions  con  »ni  a  rule  frtun  the  Placer 
County  Air  P  dilution  Control  District 
(PCAPCD).  T  is  approval  action  will 
incorporatetile  rule  into  the  federally 
approved  SIFJ 

The  intended  effect  of  approving  this 
rule  is  to  regulate  emissions  of  volatile 
organic  comfDunds  (VCX]^  in 
accordance  vath  the  requirements  of  the 
Qean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act),  hi  addition,  the  final 
action  on  thia  nde  s»ves.  as  a  final 
determination  that  the  finding  of 
nonsutmuttal|f(v  this  rule  has  been 
corrected  and  that  on  the  effective  date 
of  this  ectionjany  Fed^al 
Implementati|m  Plan  (FIP)  clock  is 
stopped.  Thu4,  EPA  is  finalizing  the 
apfooval  oftMs  revisicm  into  the 
California  SIR  under  provisions  of  the 
CAA  r^ardinb  EPA  action  on  SIP 
submittals,  S#s  for  national  primary 
and  secoodaiy  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 

EFFECTIVE  DAK:  This  final  rule  is 
effective  on  FUruaiy  13. 1995,  unless 
adverse  or  enseal  comments  are 
received  by  Jtiiuary  13, 1995.  If  the 
effective  date  is  delayed,  a  timely  notice 
will  be  pubU^ed  in  the  Federal 
Register.        I 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  ev4luation  reporffor  the  rule 
are  available  lor  public  inspecticm  at 
EPA's  Region  iX  office  during  normal 
business  hoiu  i.  Copies  of  the  submitted 
Tule  revisions  are  available  for 
inspection  at  the  following  locations: 


Washington. 

California 
Stationary  Soi 
Evaluation 
Sacramento, 


Rulemakine  Section  (A-5-3),  Air  and 
Toxics  Divisii  n,  U.S.  Environmental 
Protection  Ag  mcy.  Region  DC,  75 
Hawthorne  St  «et,  San  Francisco,  CA 
94105-3901. 

Environmei  tal  Protection  Agency,  Air 
Docket  6102,  ^01  "M"  Street,  SW., 
120460. 

'  Resources  Board, 
ce  Division,  Rule 
lion,  2020  "L"  Street, 
. 92123-1095. 

Placer  Coiu^y  Air  Pollution  Control 
District,  11464  B  Avenue,  Auburn.  CA 
95603. 


FOR  FURTHB)  liiFORMATiON  CONTACT: 

Duane  F.  )am«,  Rulemaking  Section 
(A-5-3),  Air  ciid  Toxics  Division,  U.S. 
Environment*   Protection  Agency, 
Region  DC  75  lawthome  Street,  San 
Francisco,  CA  94105,  telephone:  (415) 
744-1191. 


UMI 


flUPPLEMBITARV  aiFORMAtlON: 

AppUcabUity 

« 

The  rule  being  approved  into  the 
Cahfomia  SIP  is  PCAPCD's  Rule  230. 
"Plastic  ProducU  and  Materials— Paper 
Tkeating  CXienitions."  This  nde  was 
submitted  by  the  California  Air 
Resources  Board  to  EPA  on  July  13, 
1994. 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  <rf  ozone  nonattainment  areas 
under  the  proviaons  of  the  Clean  Air 
Act,  as  ammded  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
Placer  County  waa.  43  FR  8964, 40  CFR 
81.305.  Because  this  area  was  unable  to 
meet  the  statutory  attainment  date  of 
Decmnher  31, 1982,  California  requested 
undw  section  172(aN2),  and<EPA 
ai^roved,  an  extensicm  of  the 
attainment  date  to  December  31, 1987 
(40  CFR  52.222).  On  May  26, 1988.  EPA 
notified  the  Governor  <tf  Galifomia, 
pursuant  to  section  110(aM2KH)  of  the 
1977  Act,  that  the  above  district's 
portion  of  the  California  SIP  was 
inadequatq  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SlP-Call).  On 
November  15, 1990,  the  Clean  Air  Act 
Am«idments  of  1990  woe  enacted. 
Public  Law  101-549, 104  Stat  2399. 
codified  at  42  U.S.C  7401-7671q.  In 
amended  section  182(b)(2HC)  of  the 
CAA,  Congress  statutorily  required 
nonattainment  areas  to  submit 
reasonably  available  control  technology 
(RACT)  rules  for  all  major  stationary 
sources  of  VOCs  by  November  15, 1992 
(the  RACT  catch-up  requirement). 

The  Placer  Coimty  area  is  classified  as 
serious;  >  dierefore,  this  area  was  subject 
to  the  RACT  catch-up  requirement  and 
the  Nav«nber  15, 1992  deadline.^ 

The  State  of  Calilirania  submitted 
many  revised  RACT  rules  for 
incorpmation  into  its  SIP  on  July  13, 
1994.  including  the  rule  being  acted  on 
in  this  notice.  This  notice  addresses 
EPA's  direct-final  action  for  PCAPCD's 
Rule  230,  "Plastic  Products  and 
Materials — Paper  Treating  Operations." 
PCAPCD  adopted  Rule  230  on  June  28, 
1994.  This  submitted  rule  was  found  to 
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'  Ptacor  County  retained  hs  designation  of 
naBatUiniMat  and  wm  dawified  by  opwation  of 
law  pursaant  to  aaoliaii*  107(d)  aad  lSl(a)  upon  the 
date  of  anactmant  of  tba  CAA.  Sae  55  FR  S«694 
(NovembarS.  1991). 

iCaiifomia  did  not  imklB  tbs  raqnired  SIP 
tufaminal  bjr  No»wii>wi  IS,  1992.  On  )aniiaiy  15, 
1993.  tiia  EPA  made  a  fiadOng  of  Uloia  to  malw  a 
sufaniittal  pHNMant  to  aactian  179(aXl).  whkh 
started  an  is-month  nnctkm  dock.  The  rule  beiag 
acted  on  in  this  NFKM  was  •ofamtttad  in  response 
to  dM  EPA  finding  of  faawv  to  aviaiiit 


be  complete  on  July  22, 1994.  pursuant 
to  EPA's  completeness  critaia  that  are 
set  forth  in  40  CFR  part  51,  appendix  V  3 

and  is  being  finalized  for  approval  into 
the  SIP. 

Rule  230  controls  VOC  emissions 
from  paper  treating  operations  at  the 
Formica  Coiporation's  Sierra  plant, 
located  in  Sunset  Whitney  Ranch. 
California.  VOCs  contribute  to  the 
production  of  ground  level  ozcme  and 
smog.  This  rule  was  adopted  as  part  of 
PCAPCD's  effort  to  achieve  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  and  in  resptmse  to  section 
182(b)(2)(C).  A  similar  rule  was 
propowd  by  EPA  on  February  14, 1994 
(59  FR  23263^23605.  May  5. 1994)  as 
pari  of  an  ozrnw  attainment  Federal 
hnplementation  Plan  (FIP) «  with  final 
promulgation  set  for  February  14, 1995. 
By  taking  final  action  on  Rule  230,  EPA 
does  not  anticipate  the  need  to  finalize 
action  on  the  comparable  rule  proposed 
in  the  ozone  attainment  FIP  since  both 
rules  achieve  equivalent  emission 
reductions.  The  following  is  EPA's 
evaluation  and  final  action  for  Rule  230. 


EPA  EvahutfioB  aad  Actkm 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
fiw  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulati(ms,  as  foimd 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  docmnents.^  Among  those 
provisions  is  the  requirement  that  a 
VOC  rule  must,  at  a  minimum,  provide 
for  the  implementation  of  RACT  for 
stationary  sources  of  VOC  emissions. 
This  requirement  was  carried  forth  from 
the  pre-amended  Act 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 

'  EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5930)  and,  pursuant  to 
section  1100lX1)(A)  of  the  CAA.  revisMi  tfaa  criteria 
on  August  26. 1991  (56  FR  42216). 

*  The  ozone  atuinment  FIP  is  a  court  ordered 
requirement,  which  applies  to  the  Sacranjento, 
Ventura,  and  South  Coast  ozone  nonattainment 
areas  in  California. 

'  Among  other  things,  the  pra^amendment 
guidance  consisU  of  thoaa  portions  of  the  praposad 
post-1987  oiona  and  carbon  mooaxida  policy  that 
concern  RACT.  52  FR  45044  (November  24. 1967]; 
•Issues  Relating  to  VOC  R^ulation  Ctttpointt. 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  Norember  24. 1987  Federal  Ragiater 
Notice  "  (Blue  Book)  (nolica  of  availability  was 
published  in  the  FadanI  lagiate  on  (May  25, 
1988):  and  the  existing  control  techniquas  guideline 
(CTGs). 


The  CTGs  are  based  on  the  underiying 
requirements  of  the  Act  and  specify  the 
presumptive  nonns  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA.  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"catch-up"  their  RACT  rules.  See 
section  182(b)(2).  For  some  categories, 
such  as  paper  treating  operations.  EPA 
did  not  pubUsh  a  CTG.  In  such  cases, 
the  state  and  local  agencies  may 
determine  what  controls  are  required  by 
reviewing  the  operation  of  fiacihties 
subject  to  the  reflation  and  evaluating 
regulations  for  similar  sources  in  other 
areas.  Therefore,  the  PCAPCD  must 
determine  the  VOC  control  measures 
that  are  reasonable  and  available  for 
Formica  based  on  its  operations.  Further 
interpretations  of  EPA  policy  are  found 
in  the  Bhie  Book,  referred  to  in  footnote 
5.  In  general,  these  guidance  documents 
have  been  set  forth  to  ensure  that  VOC 
rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

PCAPCDs Rule 230.  "Plastic Products 
and  Matoials— Paper  Treating 
Operations"  requires  that  phenolic  and 
melamine  resins  used  in  paper  treating 
operations  at  Formica  not  exceed  1.75 
and  0. 1  pounds  of  VOC  per  gallon,  less 
water  and  exempt  compoimds, 
respectively.  The  VOC  content  of  resins 
is  determined  by  EPA  hfethod  24. 
Alternatively,  non-compUant  resins  may 
be  used  provided  that  anission  control 
systems  with  overall  efficiencies 
(capture  and  control)  of  85%  are 
installed.  Capture  e&deocy  is 
determined  by  the  EPA  protocol  in  40 
CFR  52.741(a)(4)(iii),  and  control 
efficiency  is  determined  by  EPA  Method 
25  ot  25A.  Final  compliance  with  Rule 
230  is  required  by  February  1. 1995.  A 
more  detailed  discussion  of  the  source 
controlled,  the  controls  required,  and 
the  justification  for  why  these  controls 
represent  RACT  can  be  found  in  the 
Technical  Support  Document  (TSD)  for 
Rule  230,  dated  September  29, 1994. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations,  and 
EPA  policy.  Therefore,  PCAPCD's  Rule 
230,  "Plastic  Products  and  Materials- 
Paper  Treating  Operations"  is  being 
approved  under  section  ll0(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D.  Therefore,  if 
this  direct  final  action  is  not  withdrawn, 
on  February  13, 1995,  any  FIP  clock 
associated  with  the  finding  of  faiiluie  to 
submit  is  stopped. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  hx 


revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  envinmmental  factors  and  in 
relation  to  relevant  statutory  and 
regjJatory  reouirements. 

EPA  is  publishing  this  notice  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
pubhcatioo,  the  EPA  is  proposing  to 
apiwove  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  wrill  be  effective  February  13, 
1995,  unless  by  January  13, 1995, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  vrill  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  vfill  not  institute  a  seccmd 
comment  period  on  this  action.  Any 
parties  interested  in  cranmenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  February  13, 1995, 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
eiiterprises  and  government  entities 
with  jurisdiction  over  peculation  of  less 
than  50.000, 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I,  part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  apjHove 
requiremoits  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements.  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  natum  of  the  Federal-state 
relationship  under  the  CAA,  preparation  • 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EJ'j\..  427 
U.S.  246,  256-66  (S.  Q.  1976);  42  U.S.C 
7410  (a)(2). 
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The  0MB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
poUution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intei]govemmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  December  1, 1994. 
Nora  L.  McGee, 
Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  F— Califomla 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(198)(i)(B)  to  read 
as  follows: 

$52,220    Mwitificationofptan. 

•        •        •        *        • 

(c)  *  *  * 

(198)*  •  • 

U)*  *  * 

(B)  Placer  County  Air  Pollution 
Control  District 

(I)  Rule  230,  adopted  on  June  28, 
1994. 


(FR  Doc.  94-30510  Filed  12-13-94;  8:45  am) 
8IUJN0  CODE  (SaO-SO-r 

40CFRPart52 
[CA21-ft-«043;  FRL-S117-2] 

Appixtval  and  Promulga^on  of 
ImptaiiMntation  Plans;  California  State 
ImplanMntation  Plan  Revision,  Ventura 
County  Air  Pollution  Control  District 

AOENCY:  Environmental  Protection        • 
Agency  (EPA). 
ACTXM:  Final  rule. 

SUINURY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  Califmnia  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  July  5, 1994. 
The  revisions  concern  rules  from  the 
Ventura  County  Air  Pollution  Control 
District  (VCAPCD).  This  approval  action 
will  incorporate  these  rules  into  the 


federally  appro*  ed  SIP.  The  intended 
effect  of  approv  ng  these  rules  is  to 
regulate  emissi<  ns  of  oxides  of  nitrogen 
(NOx)  in  accord  mce  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1900  (CAA  or  the  Act).  The 
rules  concern  the  control  of  NOx 
emissions  from  electric  utilities  and 
stack  monitoring  requirements  for 
making  complii  nee  determinations. 
Thus,  EPA  is  fii  lalizing  the  approval  of 
these  revisions  into  the  California  SIP 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  SIPs  for 
national  primanr  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  fc^  nonattainment  areas. 
EFFECTIVE  OATE:.  This  final  rule  is 
effective  on  January  13, 1995. 
ADDRESSES:  Cooies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.jCopies  of  the  submitted 
rule  revisions  afe  available  for 
inspection  at  the  following  locations: 
Rulemaking  Se«  tion  (A-5-3),  Air  and 
Toxics  Divisi  )n,  U.S.  Environmental 
Protection  A{  ency.  Region  IX,  75 
Hawthorne  S  reet,  San  Francisco,  CA 
94105. 
Environmental  Protection  Agency,  Air 
Docket  6102. 401  "M"  Street,  SW.. 
Washington,  DC  20460. 
California  Air  Resources  Board, 
Stationary  So  urce  Division,  Rule 
Evaluation  S(  ction.  2020  "L"  Street. 
Sacramento,  pA  95812. 
Ventura  County  Air  Pollution  Control 
District,  Rule;  Development  Section, 
702  Coimty  Square  Mve,  Ventura^ 
CA  93003. 
FOR  FURTHER  Ml  ORMATKW  CONTACT: 
Wendy  Colomta },  Rulemaking  Section. 
Air  and  Toxics  division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  h  awthome  Street,  San 
Francisco,  CA  J  4105,  Telephone:  (415) 
744-1202. 

SUPPLEMENTAR)  INFORMATION: 

Background 

On  July  5, 19  )4  in  59  FR  34399,  EPA 
proposed  to  ap  trove  the  following  rules 
into  the  Califoi^a  SIP:  VCAPCD's  Rule 
59,  Electrical  Pi  >wer  Generating 
Equipment— O:  ddes  of  Nitrogen 
Emissions,  andiRule  103,  Stack 
Monitoring.  Riue  59  and  Rule  103  were 
adopted  by  VCAPCD  on  September  15, 
1992  and  Jime  4, 1991,  respectively.  The 
California  Air  Resources  Board  (CARB) 
submitted  these  revisions  to  EPA  on 
November  18, 1993  and  October  25, 
1991.  These  rules  were  adopted  as  part 
of  Ventura  Couhty's  efforts  to  achieve 
the  National  Ai  abient  Air  Quality 
Standards  (N  A  iQS)  for  ozone  and  in 


response  to  section  182(f)  NO.  RACT 
requirements  of  the  Clean  Air  Act 
(CAA).  A  detailed  discussion  of  the 
back^imd  for  each  of  the  above  rules 
and  nonattainment  areas  is  provided  in 
the  NPRM  cited  above. 

EPA  has  evaluated  lx)th  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations  and  EPA  interpretation  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  NPRM  dted  above. 
EPA  has  found  that  the  rules  meet  the 
applicable  EPA  requirements.  A 
detailed  discussion  of  the  rf>le 
provisions  and  evaluations  has  been 
provided  in  the  NPRM  and  in  the 
technical  support  document  (TSD). 
dated  Jime  1994,  which  is  available  at 
EPA's  Region  IX  office. 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  59  FR  34399.  EPA  received 
no  comments. 

EPA  Action 

EPA  is  finalizing  this  action  to 
approve  the  above  rules  for  inclusion 
into  the  California  SIP.  EPA  is 
approving  the  submittal  imder  section 
110(k)(3)  as  meeting  the  requirements  of 
section  110(a)  and  part  D  of  the  CAA. 
This  approval  action  will  incorporate 
these  nUes  into  the  federally  approved 
SIP.  The  intended  effect  of  approving 
these  rules  is  to  regulate  emissions  of 
NO,  in  accordance  with  the 
requirements  of  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic. 
and  environmental  factora  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Proceas 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures  - 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  as 
revised  by  an  October  4. 1993 
memorandum  bom  Midiael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  action  fit>m  review  under  Executive 
Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
poUution  control.  Hydrocarbons, 
Incorporation  by  reference. 
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hitergovnnmental  relations.  Nitrogen 
Dioxide,  Ozoose.  Reporting  and 
recordkeei^ng  requirements,  Volatile 
organic  compounds.  Note:  IncorporatifHi 
by  reference  of  the  State  hnplmlentation 
Plan  for  the  State  of  California  was 
approved  by  the  Director  of  the  Federal 
Roister  cm  July  1,  1982. 

Dated:  November  28. 1994. 
John  Wise. 
Acting  Regional  Administrator 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aiitbertty  42  U.S.C  7401-7671q. 

Subpart  F—Camomla 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (186)(i)P)(2)  and 
(194)(i)(A)(2)  to  read  as  follows: 

152.220   Idsnttficaionofplan. 

•       *       •       •       » 
(c)  •  f  • 
(186)  •  *  • 
(i)  •  •  • 
(D)  •  •  • 

(2)  Role  103,  adopted  on  June  4. 1901. 


(194)  •  •  • 
(i)  •  •  • 
(A)  •  •  • 

(2)  Rule  59,  adopted  on  September  15, 
1992. 
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40  CFR  Parts  123, 124. 131, 142, 144, 
145. 233,  and  501 

(FRL-«11»-q 
R1N2020-AA20 

Indian  Tritws;  EligibHity  lor  Prooram 
Authorization 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  This  action  amends 
regulations  addressing  the  role  of  hidian 
tribes  so  as  to  make  it  easier  for  tribes 
to  obtain  EPA  approval  to  assume  the 
role  Congress  envisioDed  fw  them  under 
certain  environniental  statutes.  Three 
EPA  r^ulatwy  statutes  address  the 
tribal  role  specifically  by  authorizing 
EPA  to  treat  tribes  in  a  manner  similar 
to  that  in  which  it  treats  states:  The 
Clean  Water  Act  (CWA),  the  Safe 


Drinking  Watw  Act  (SDWA).  and  the 
Qean  Air  Act  (CAA).  All  three  statutes 
specify  that,  in  order  to  receive  sue* 
tieetmwit.  a  tribe  must  be  federally 
recognized  and  possess  a  governing 
body  carrying  out  substantial  duties  and 
powers.  In  addition,  eadi  requires  that 
a  tribe  possess  dvil  regulatory 
jurisdiction  to  carry  out  the  functions  it 
seeks  to  exercise.  Finally,  all  three 
require  that  a  tribe  be  reasonably 
expected  to  be  capable  of  carrying  out 
those  functions. 

The  Agency  initially  chose  to 
implement  provisions  of  the  Qean 
Water  and  Safe  Drinking  Water  Acts 
regarding  Indian  faibes  by  establishing  a 
formal  prequalification  process  under 
which  tribes  can  seek  eligibility  under 
these  statutes.  This  prequalification 
process  has  in  the  past  been  referred  to 
as  approval  for  "treatment  as  a  state" 
("TAS").  Tribes  that  obtain  such 
approval  then  become  eligibte  to  ^ply 
for  certain  grants  and  program  approvals 
available  to  states. 

The  Agency's  "TAS"  prequalification 
process  has  proven  to  be  burdensome, 
time-consuming  and  offensive  to  trib^ 
Accordingly,  EPA  has  adopted  a  new 
policy  to  improve  and  simplify  the 
process  and  this  regulation  implements 
the  new  policy.  To  the  extent  possible, 
the  Agency  plans  to  use  the  samo 
process  in  future  regulations  regarding 
determinations  of  tribal  eligibility. 

As  of  the  effective  date  ofthis 
regulation,  it  is  the  intent  of  EPA  to 
■  follow  the  new  process  in  making 
determinations  on  tribal  eligibility  for 
program  authorization.  With  respect  to 
pending  "TAS"  applications  for 
program  authorization,  the  Agency  will 
utilize  the  information  contained  in 
such  applications  to  determine  tribes' 
eligibility  and  tribes  will  be  requested  to 
supplement  such  applications  only  to 
the  extent  necessary  to  determine 
program  eligibility 
EFFECTIVE  DATE:  December  14. 1994. 
FOR  FURTHER  MFORMATKM  CONTACT.  C 
Marshall  Cain,  Office  of  Federal 
Activities  (2251).  Environmental 
Protecticm  Agency,  401  M  Street  SW.. 
Washington,  DC  20460,  (202)  260-8792. 

SUPPLEMENTARY  MFORMATION: 

Backgrooad 

In  order  to  simpfify  and  streamhne 
the  process  of  assessing  tribal  eligibility 
for  program  authorization  while  still 
ensining  full  compliance  with  all 
applicable  statutes,  on  March  23. 1994, 
EPA  pubbshed  m  the  Federal  Register 
(59  FR  13819)  a  notice  of  proposed 
rulemaking  to  amend  regulations 
governing  the  process  whereby  hidian 
tribes  become  eligible  to  assume  a  role 


in  implementing  the  environmental 
statutes  on  tribal  land  comparable  to  tin 
role  states  play  on  state  land. 

EPA  recognizes  that  tribes  are 
soivereign  nations  with  a  unique  legal 
status  and  a  relationship  to  the  federal 
government  that  is  significantly 
different  than  that  of  states.  EPA 
believes  that  Qmgress  did  not  intend  to 
alter  this  when  it  authorized  treatment 
of  tribes  "as  States;"  rather,  the  purpose 
was  to  reflect  an  intent  that,  insofar  as 
possible,  tribes  should  assume  a  role  in 
implementing  the  environmental 
statutes  on  tribal  land  comparable  to  the 
role  states  play  on  state  land. 

The  proposals  set  forth  in  the 
proposed  rule  involved  the  following: 
1.  Elimmation  of  TAS"  review  as  a 
separate  step  in  the  process.  No  statute 
compels  the  use  of  a  formal  'TAS"  or 
other  prequalification  process  separate 
from  approval  of  the  imderlying  request 
for  program  approval.  The  only 
requirements  imposed  by  statute  are 
that,  to  be  ehgible  for  program 
autiiorization,  a  tribe  must  be  federally 
recognized,  have  a  governing  body 
carrying  out  substantial  duties  and 
powera.  and  have  adequate  jurisdiction 
and  capability  to  carry  out  the  proposed 
activities.  Thus.  EPA  may  authorize  a 
tribal  program  without  formally 
designating  the  tribe  as  "ehgible  for 
TAS,"  so  long  as  the  Agency  estabh'shes 
that  the  tribe  meets  the  apphcable 
statutory  requirements,  hi  other  words, 
the  Agency  can  ensure  compUance  with 
statutory  mandates  without  requiring 
tiibes  to  undergo  a  discrete,  formal 
process  of  seeking  *TAS"  approval. 
Accordingly,  EPA  is  amending  its 
regulations  to  eliminate  "TAS"  review 
as  a  separate  step  in  the  processing  of 
a  tribal  application  for  program 
approval.  Under  the  new,  simplified 
process,  the  Agency  will  ensure 
compliance  with  statutory  requirements 
as  an  integral  part  of  the  process  of 
reviewing  program  approval 
applications.  To  tiie  extent  that  this  rule 
or  preamble  conflicts  with  the  language 
of  previous  rules  and  preambles,  the 
language  herein  shall  be  controlling. 

2.  Discontinuance  of  use  of  the  term 
"treatment  as  a  state."  To  the  extent 
possible,  the  rule  amends  existing 
regulations  so  as  to  discontinue  use  of 
the  term  "treatment  as  a  state"; 
however,  since  the  phrase  is  included  in 
several  statutes,  its  continued  use  may 
sometimes  be  necessary. 

3.  Simphfied  determination  as  to 
"recognition"  and  "government."  A 
tribe  typically  establishes  recognition  by 
showing  its  inclusion  on  the  fist  of 
federally  recognized  Tribes  published 
by  the  Secretary  of  the  Interior  in  tne 
Federal  Register.  A  tribe  establishes  that 
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it  meets  the  governmental  duties  and 
powers  requirement  with  a  narrative 
statement  describing  the  form  of  the 
tribal  government  and  the  types  of 
functions  it  performs,  and  identifying 
the  sources  of  the  tribe's  governmental 
authority. 

As  a  general  rule,  the  "recognition" 
and  "governmental"  requirements  are 
essentially  the  same  under  the  Clean 
Water,  Safe  Drinking  Water  and  Clean 
Air  Acts.  The  new  process  will  reflect 
this  by  establishing  identical 
requirements  for  making  this  showing 
under  each  statute.  Moreover,  the  fact 
that  a  tribe  has  met  the  recognition  or 
governmental  functions  requirement 
under  either  of  the  Water  Acts  or  the 
Clean  Air  Act  will  establish  that  it  meets 
those  requirements  imder  both  statutes. 
To  facilitate  review  of  tribal 
applications,  EPA  will  request  that 
tribal  applications  inform  EPA  whether 
a  tribe  has  been  approved  for  "TAS" 
(under  the  old  process)  or  deemed 
eligible  to  receive  authorization  (under 
the  revised  process)  for  any  other 
program. 

A  tribe  that  has  not  done  so  may 
establish  that  it  has  been  federally 
recognized  by  simply  stating  in  its 
program  authorization  application  that 
it  appears  on  the  list  of  fedendly 
recognized  tribes  that  the  Secretary  of 
the  Interior  publishes  periodically  in  the 
Federal  Register.  If  the  tribe  notifies 
EPA  that  it  has  been  recognized  but 
does  not  appear  on  this  list  because  the 
list  has  not  been  updated,  EPA  will  seek 
to  verify  the  fact  of  recognition  with  the 
Department  of  the  Interior. 

A  tribe  that  has  not  yet  made  its 
initial  "govemmental"  showing  can  do 
so  by  certifying  that  it  has  a  government 
carrying  out  substantial  fuhctions.  A 
tribe  will  be  able  to  make  therequired 
certification  if  it  is  currently  performing 
governmental  functions  to  promote  the 
public  health,  safety,  and  welfare  of  its 
population.  Examples  of  such  functions 
include,  but  are  not  limited  to.  levying 
taxes,  acquiring  land  by  exercise  of  the 
power  of  eminent  domain,  and 
exercising  police  power.  Such  examples 
should  be  included  in  a  narrative 
statement  supporting  the  certification, 
(1)  describing  the  form  of  tribal 
government  and  the  types  of  essential 
govemmental  functions  currently 
performed,  and  (2)  identifying  the  legal 
authorities  for  performing  those 
functions  (e.g.,  tribal  constitutions  or 
codes).  It  should  be  relatively  easy  for ' 
tribes  to  meet  this  requirement  without 
submitting  copies  of  specific  documents 
unless  requested  to  do  so  by  the  Agency. 

4.  Simplified  jurisdictional  analysis. 
A  tribe  may  have  jurisdiction  over,  and 
capability  to  carry  out.  certain  activities 


(e.g.,  protection  of  the  quality  of  a 
particular  lake  or  the  Clean  Lakes 
program  under  the  Clean  Water  Act), 
but  not  others  ( i.g.,  waste  management 
on  a  portion  of  he  reservation  far 
removed  from  j  ny  lakes).  For  this 
reason.  EPA  he  ieves  that  the  Agency 
must  make  a  sp  scific  determination  that 
a  tribe  has  ade<|uate  jurisdictional 
authority  and  administrative  and 
programmatic  dapability  before  it 
approves  each  ^bal  program.  This  will 
ensure  that  tri  ws  meet  the  statutory 
requirements  Cpngress  has  established 
as  prerequisites  to  tribal  eligibility  for 
each  particular  program. 

The  portion  of  the  jurisdictional 
determination  iinder  which 
governments  cmnment  on  tribal 
jurisdiction  wifl  be  substantially  altered 
under  this  RuleL  These  changes  are 
outlined  belowl 

For  approvals  of  all  Drinking  Water 
regulatory  programs  and  most  Clean 
Water  program^  under  existing 
regulations,  EPA  will  not  authorize  a 
state  to  operate  ;a  program  without 
determining  that  the  state  has  adequate 
authority  to  car  j  out  those  actions 
required  to  nm  the  program.  See  e.g.  40 
CFR  142.10  (PV  IS),  145.24  (UIC).  This 
applies  also  to  1 1  tribe  seeking  program 
approval,  and  f  isures  that  a  close 
analysis  of  the  egal  basis  of  a  tribe's 
jiuisdiction  wil  occur  before  program 
authorization.  I 

Accordingly,'a  separate  "TAS" 
jurisdictional  rf  view  is  not  needed  to 
meets  the  statutory 
luirement  and, 
eliminated  for  all 
the  Safe  Drinking  Water 
I  Clean  Water  Act's  404 
rams.  This  change  will 
)nly  of  eliminating 

sments.  In  no  case  can 
Jrogram  approval  until 
the  Agency  has,  received  full  and 
adequate  input  Iconceming  the  scope 
and  extent  of  tl  e  tribe's  jurisdiction. 
Moreover,  EPA  will  expect  each  tribe 
seeking  program  approval  to  provide  a 
precise  description  of  the  physical 
extent  and  boundaries  of  the  area  for 
which  it  seeks  i  egulatory  authority.  This 
description  she  ild  ordinarily  include  a 
map  and  shoul .  identify  the  sources  or 
systems  to  be  n  gulated  by  the  tribe. 

However,  for  the  Water  Quality 
Standards  prog  am,  there  is  no  review  of 
tribal  civil  regu  atory  authority  as  part 
of  the  standard ;  approval  process  under 
section  303(c)  <  f  the  Clean  Water  Act. 
Accordingly,  fo  r  that  program,  a 
comment  procc  ss  will  be  retained. 
However,  the  A  jency  wishes  to  clarify 
the  operation  ofthat  process  by 
reiterating  that  conunents  must  be 
ofiered  in  a  tim  sly  manner,  and.  further. 


verify  that  a  tri^ 
jurisdictional  i 
therefore,  will  1 
programs  unde 
Act,  and  for  th^ 
and  NPDES  pro 
have  the  effect  i 
duplicative  i 
a  tribe  receive 


by  speciiying  that  where  no  timely 
comments  are  offered,  the  Agency  will 
conclude  that  there  is  no  objection  to 
the  tribal  applicant's  jurisdictional 
assertion.  Moreover,  to  raise  a 
competing  or  conflicting  claim  a 
comment  must  clearly  explain  the 
substance,  basis,  and  extent  of  its 
objections.  Finally,  when  questions  are 
raised  concerning  a  tribe's  jurisdiction. 
EPA  may,  in  its  discretion,  seek 
additional  information  from  the  tribe  or 
the  commenting  party,  and  may  consult 
as  it  sees  fit  widi  other  federal  agencies 
prior  to  making  a  determination  as  to 
tribal  jurisdictional  authority,  but  is  not 
required  to  do  so.  Henceforth,  EPA  will 
no  longer  be  required,  by  regulation,  to 
consult  with  the  Department  of  the 
Interior. 

Finally,  the  Agency  notes  that  certain 
disputes  concerning  tribal  jurisdiction 
may  be  relevant  to  a  tribe's  authority  to 
conduct  activities  and  obtain  program 
approval  under  several  environmental 
statutes.  For  example,  if  a  tribe  and  a  ■ 
state  or  another  tribe  disagree  as  to  the 
boundary  of  a  particular  tribe's 
reservation,  each  time  the  tribe  seeks  to 
assert  authority  over  the  disputed  area, 
the  dispute  will  recur.  The  Agency 
recognizes  that  its  determinations 
regarding  tribal  jurisdiction  apply  only 
to  activities  within  the  scope  of  EPA 
programs.  However,  it  also  believes  that, 
once  it  makes  a  jiuisdictional 
determination  in  response  to  a  tribal 
application  regarding  any  E7A  program, 
it  will  ordinarily  make  the  same 
determination  for  other  programs  unless 
a  subsequent  application  raises  different 
legal  issues.  Thus,  for  example,  once  the 
Agency  has  arrived  at  a  position 
concerning  a  boundary  dispute,  it  will 
not  alter  that  position  in  the  absence  of 
significant  new  factual  or  legal 
information.  By  contrast,  however,  a 
determination  that  a  tribe  has  inherent 
jurisdiction  to  regulate  activities  in  one 
medium  might  not  conclusively 
establish  its  jurisdiction  over  activities 
in  another  medium.  See  generally 
Discussion  of  inherent  tribal  authority 
in  Water  QuaUty  Standards  Regulation, 
56  FR  64877-64879. 

Under  the  new  approval  process,  as 
under  the  old,  the  Agency  will  continue 
to  retain  authority  to  limit  its  approval 
of  a  tribal  application  to  those  land 
areas  where  the  tribe  has  demonstrated 
jurisdiction.  This  would  allow  EPA  to 
approve  the  portion  of  a  tribal 
application  covering  certain  areas,  while 
withholding  approval  of  the  portion  of 
an  application  addressing  those  land 
areas  where  tribal  authority  has  not 
been  satisfactorily  established.  See,  e.g. 
53  FR  37395.  37402  (September  26. 
1988)  (SDWA);  54  FR  14353. 14355 


§4342  FaiiwI  BegiMwr  /  Vol.  59,  No.  239  /  Wednesday.  December  14.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59, 


(April  11. 1989)  (Qean  Water  Act 
Grants);  54  FR  39097,  39102  (September 
12. 1989)  (Clean  Water  Act  Water 
Quality  Standards);  58  FR  8171,  8176 
(February  11, 1993)  (Clean  Water  Act 
section  404);  58  FR  67966,  67972  (Clean 
Water  Act  NPDES)  (December  22, 1993). 

5.  More  flexible  requirements  to 
establish  capability.  EPA  must  continue 
to  make  a  separate  determination  of 
tribal  capability  for  each  program  for 
which  it  approves  a  tribe.  However,  the 
Safe  Chinking  Water  Act,  Water  Quahty 
Standards.  Section  404,  and  NPDES 
regulations  will  be  amended  to  conform 
to  the  CWA  grant  regulations,  which  do 
not  specifically  prescribe  the  material  a 
tribe  must  submit  to  establish 
capability.  Ordinarily,  the  inqtiiry  EPA 
will  make  into  the  capability  of  any 
applicant,  tribal  or  state,  for  a  grant  or 
program  approval  will  be  sufficient  to 
enable  the  Agency  to  determine  whether 
a  tribe  meets  the  statutory  capability 
requirement.  See.  e.g..  40  CFR  part  31 
(grant  regulations  applicable  to  states 
and  tribes);  40  CFR  142.3  (Public  Water 
System  primary  enforcement 
responsibihty  requirements  at  parts  141. 
142  apply  to  tribes);  §  145.1(h) 
(Underground  Injection  Control 
requirements  of  parts  124. 144, 145,  and 
146  that  apply  to  states  generally  apply 
to  tribes).  J    ffj 

Nevertheless,  EPA  may  request  that 
the  tribe  provide  a  narrative  statement 
or  other  documents  showing  that  the 
tribe  is  capable  of  administering  the 
program  for  which  it  is  seeking 
approval.  In  evaluating  tribal  capability. 
EPA  will  consider: 

(1)  The  tribe's  previous  management 
experience; 

12)  Existing-environmental  or  public 
health  programs  administered  by  the 
tribe; 

(3)  The  mechanisms  in  place  for 
carrying  out  the  executive,  legislative 
and  judicial  functions  of  the  tribal 
government; 

(4)  The  relationship  between 
regulated  entities  and  the  administrative 
agency  of  the  tribal  government  which 
wrill  be  the  regulator;  and 

(5)  The  technical  and  administrative 
capabilities  of  the  staff  to  administer 
and  manage  the  program.       " 

EPA  recognizes  that  certain  tribes  may 
not  have  substantial  experience 
administering  environmental  programs; 
a  lack  of  such  experience  will  not 
preclude  a  tribe  from  demonstrating 
capability,  so  long  as  it  shows  that  it  has 
the  necessary  management  and 
technical  and  related  skills  or  submits  a 
plan  describing  how  it  will  acquire 
those  skills. 

The  notice  of  proposed  rtilemaking 
invited  public  comments  on  the 
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proposed  amendments,  which  would  be 
considered  before  adoption  of  a  final 
rule.  The  public  comment  period  closed 
on  May  23. 1994. 

Analysis  of  Conunents 

A  total  of  seven  commenters 
responded  to  the  solicitation  of 
comments  during  the  public  comment 
period.  Of  these,  four  expressed  support 
for  the  proposed  changes  in  varying 
degrees,  one  of  whom  expressed  strong 
support  and  others  supported  the 
changes  generally  but  disagreed  with 
certain  aspects  or  had  specific 
recommendations  for  other  changes. 
One  commenter  did  not  express  support 
or  opposition  but  urged  EPA  to  continue 
to  stress  that  tribes  should  enact  water 
quality  programs  similar  to  ciurent  state 
water  quality  programs.  Another 
commenter,  while  not  explicitly 
supporting  the  proposed  amendments, 
urged  that  they  be  extended  to  include 
two  other  programs  under  the  Safe 
Drinking  Water  Act.  A  final  commenter 
opposed  one  aspect  of  the  simplification 
process  as  it  related  to  state  review  of 
tribal  applications.  These  comments, 
suggested  changes,  and  the  EPA 
responses  thereto,  are  set  foijh  below. 
Comment:  Consistent  with  the  EPA 
Indian  Poficy  and  sound  administrative 
practice,  EPA  should  recognize  tribal 
authority  over  all  environmental  matters 
within  reservation  boundaries,  without 
requiring  tribes  to  demonstrate  their 
inherent  authority. 

flesponse;  EPA  recognizes  the 
importance  of  comprehensive 
management  of  reservation 
environments.  However,  EPA  does  not 
have  the  legal  authority  to  expand  the 
scope  of  tribal  jurisdiction. 
Consequently.  EPA  must  continue  to 
analyze  each  tribal  claim  of  jurisdiction 
in  hght  of  appropriate  statutory  and 
common  law  principles  to  ensure  that 
the  tribe  in  fact  has  adequate  authority 
to  carry  out  the  functions  it  proposes  to 
undertake. 

Comment:  EPA  is  to  be  commended 
for  eliminating  the  state  opportunity  to 
comment  on  tribal  jiuisdictional 
assertions  for  all  SDWA  programs  and 
for  the  Clean  Water  Act  Section  404  and 
NPDES  programs.  However,  since  tribes 
cannot  comment  on  state  jurisdictional 
assertions  in  any  programs,  in  fairness 
EPA  should  also  eliminate  state 
opportunity  to  comment  on  tribal 
jurisdictional  assertions  regarding  Water 
Quality  Standards. 

Response:  EPA  continues  to  believe 
that  it  has  the  legal  authority  to  approve 
a  tribal  Water  Quality  Standards 
program  only  upon  a  determination  that 
the  tribe  has  adequate  authority  to 
operate  that  program,  and  that  state 


comments  may  be  useful  to  thfe  Agency 
in  making  that  determination. 

Comment:  EPA  could  further  simplify 
the  TAS  process  by  providing  that, 
when  EPA  reviews  a  new  TAS 
application  for  a  tribe  that  has  abeady 
obtained  TAS  approval  for  one  program, 
EPA  will  rely  on  the  jurisdictional 
assertions  in  the  prior  approval  to 
establish  jurisdiction  for  a  subsequent 
program.  Where  the  earlier 
jurisdictional  assertions  do  not  establish 
jurisdiction  adequately  for  the 
subsequent  application,  EPA  would 
notify  the  Uibe  of  any  deficiencies  and 
the  tribe  could  then  supplement  or 
amend  the  original  jurisdictional 
statement. 

Response:  EPA  agrees  with  the 
commenter  that  this  would  simplify  the 
process.  However,  EPA  believes  that  it 
should  look  in  the  first  instance  to  each 
tribal  applicant's  views  as  to  its  own 
jurisdiction.  Thus  a  tribe  that  believes  it 
is  appropriate  to  provide  more 
information  regarding  jurisdiction  on  a 
subsequent  application  than  it  provided 
on  a  previous  one  should  be  able  to  do 
so  direcUy.  without  waiting  for  EPA  to 
determine,  after  it  begins  processing  an 
application,  that  more  information  is 
needed.  EPA  believes  that  imder  die 
current  proposal,  a  Uibe  Oiat  wishes  to 
use  the  process  described  by  the 
commenter  could  do  so  by  expressly 
incorporating  the  earlier  jurisdictional 
assertion  into  a  subsequent  application. 

In  addition,  the  jurisdictional 
approach  the  Agency  has  determined 
the  Clean  Air  Act  allows  it  to  follow 
differs  substantially  from  the  approach 
it  follows  under  the  Water  Acts.  For  this 
reason,  EPA  does  not  believe  it  would 
be  appropriate  to  establish  a  process 
under  which  a  tribe  would  assimie  that, 
unless  advised  to  the  contrary,  a 
jurisdictional  assertion  that  was 
adequate  under  the  Clean  Air  Act  would 
also  be  adequate  under  one  of  the  Water 
Acts. 

Comment:  States  should  be  able  to 
comment  on  the  jurisdictional 
assertions  contained  in  tribal  grant 
applications.  Also,  stales  should  not  be 
totally  bypassed  in  decisions  to  approve 
tribal  regulatory  programs. 

Response:  As  stated  in  the  Federal 
Register  notice  amending  the  EPA 
financial  assistance  regulations  for 
tribes.  EPA  has  extensive  experience 
awarding  grants  to  tiibes,  and  has 
concluded  that  it  is  fully  capable  of 
evaluating  grant  appfications  to  ensure 
adequate  tribal  jurisdiction  without 
seeUng  comments  from  states.  EPA 
agrees  that  it  should  obtain  information 
from  states  concerning  tribal 
applications  for  program  approval,  and 
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the  fwopoaed  lagulatcwy  changes  would 
ensure  that  this  oocun. 

Conunent:  One  anunenter.  while 
suppofting  the  intmt  of  the  proposed 
revisions,  urged  that  (1)  EPA  regulations 
relating  to  Section  401  Certification  (40 
CFR  part  121)  be  amended  to  expressly 
include  Indian  tribes  so  as  to  fsdUtate 
tribal  involvement  in  the  section  401 
process,  to  resolve  disagreements 
between  tribes  and  states  and  to  resolve 
disputes  between  tribes  as  well;  (2)  an 
apparent  inctmsistency  in  the  definition 
of  "State"  in  §  122.2  (which  refierences 
Indian  tribes  that  have  obtained 
approval  of  thmr  NTOES  program  but 
not  their  WQS  program)  be  d^ged  so 
that  water  quality  standards  set  by 
approved  tribes  mil  be  protected  in 
NPKS  permits  under  §§  122.44. 124.53 
and  similar  provisions;  and  (3)  the 
regulations  for  the  dispute  resolution 
mechanism.  40  CFR  131.7.  be  revised  to 
expressly  authorize  the  use  of  this 
process  for  resolving  diqiutes  between 
two  or  m<»e  tribes  that  have  differing 
standards  for  common  bodies  of  water. 

Aesponse:  (1)  EPA  believes  it  is 
unnecessary  to  amend  the  401 
regulations  in  Part  121  through  the 
present  TAS  revisions  ride  in  order  to 
clarify  that  tribes  have  the  authority  to 
provide  401  certifications  once  they 
have  approved  water  quality  standards 
(W(^).  It  is  EPA's  position  that  tribes 
cleerly  have  401  authority  once  they 
receive  approval  of  their  VilQS  as 
specified  in  40  CFR  131.4(c). 

(2)  EPA  also  does  not  believe  that 
changes  are  necessary  to  the  definition 
of  "State"  in  §  122.2.  The  intent  of 
EPA's  regulations  was  to  require  the 
permitting  authority  (whether  EPA  or  an 
authorised  NPDES  State)  to  issue 
permits  which  comply  with  all 
applicable  water  quality  standards 
(including  WQS  approved  by  EPA  for  an 
Indian  tribe).  EPA  interprets  its 
regulations  to  require  that  all  NPDES 
permits  comply  with  applicable  and 
EPA  approved  tribal  WQS  regardless  of 
whether  the  tribe  has  been  authorized  as 
a  permitting  authority  for  the  NPDES 
program.  EPA's  new  regulatory 
provision  in  40  CFR  124.51(c)  supports 
the  tribes'  401  certification  authority 
and  reads  as  follows:  "As  stated  in  40 
CFR  131.4,  an  bdian  Tribe  that  is 
qualified  for  Treatment  as  a  State  for 
purposes  of  the  WQS  program  is 
likewise  qualified  for  treatment  as  a 
State  for  purposes  of  State  certification 
of  WQS  pursuant  to  section  401(a)(1)  of 
the  Act  (Clean  Water  Act)  and  Subpart 
D  of  this  part."  The  preamble  of  the 
final  NPDES  rule  at  58  FR  67967 
(December  10, 1993)  discusses  this  new 
provision  in  more  depth. ' 


approved  by  EP/ 
notice  of  the  pre^ 
permit  to  the  i 


In  addition,  the  recent  EPA  guidance 
concerning  EPA'i  implementation  of  the 
NPDES  and  sludie  management 
programs  with  respect  to  Federal  Indian 
Reservations  (Fills)  specifies  that  "In 
situations  where  a  State  is  the  upstream 
NPDES  permittii]^  authority  and 
downstream  FIR  fribal  WQS  have  been 
the  State  will  provide 

itionofadraft 
ted  Tribe  pursuant  to 
CWA  sections  401  and  402.  Under  CWA 
sections  402(b)(3)  and  40  CFR  124.12(a). 
the  upstream  NP  )ES  state  must  provide 
an  opportimity  f<  r  public  hearing  on  the 
issuance  of  the  d  aft  permit  where  there 
is  significant  punic  interest  in  so  doing. 
Under  CWA  sect  on  402(b)(5>,  the 
affected  Tribe  mi  y  submit  written 
recommendation  t  to  the  permitting 
State  and  EPA,  aj  td  the  failure  to  accept 
the  recommenda  ions  and  the  reasons 
for  doing  so.  EP^  can  object  to  the 
upstream  State  p  innit  where  EPA 
believes  that  the  'easons  for  rejecting 
the  recommenda  ions  are  inadequate." 
Th««fore.  this  gi  idance  reflects  EPA's 
general  view  thai  applicable  tribal  WQS 
are  to  be  reflected  in  all  water  quality- 
based  NPDES  pel  mit  limits.  When  the 
Part  122-124  reg  ilations  refer  to  WQS 
of  a  "State,"  this  also  refers  to  Indian 
tribes  with  EPA  i  pproved  WQS. 

(3)  EPA  previously  responded  to 
comments  regarding  the  scope  of  the 
dispute  resolution  mechanism  on  the 
rule  allowing  tribes  to  establish  WQS 
(56  FR  64876,  IM:ember  12, 1991).  At 
that  time,  OW  commented  that  the  mle 
was  written  in  this  manner  because 
Section  518  of  thfc  Clean  Water  Act 
specified  that  a  ($spute  resolution 
mechanism  be  developed  to  resolve 
disputes  arising  ietween  a  tribe  and  a 
state.  OW  furthei  commented  that  EPA 
believes  the  reqi^rements  that  the  State 
standards  provi»  for  protection  of 
downstream  stainards  in  §  131.10(b)  of 
the  WQS  Regulafon,  supported  by  a  25 
year  histoiy  of  informal  negotiation  of 
issues  between  states,  provides 
sufficient  basis  fOr  resolving  disputes 
between  two  states  or  two  tribes.  56  FR 
64888-64889.  Fiirther  comments  on  this 
issue  are  beyondjthe  scope  of  this  rule 
and,  therefore,  EPA  declines  to  revisit  it 
at  this  time.       J 

Convnent:  Altlough  the  proposed 
regulation  woulc  simplify  the  TAS 
process  for  a  nui  iber  of  programs,  it 
would  not  apply  expressly  to  wellhead 
protection  progn  ms  or  sole  source 
aquifer  demonstflation  programs  under 
the  Safe  Drinking  Water  Act.  The 
Agency  should  consider  seriously  the 
inclusion  of  these  impcntant  programs 
under  the  new  re|gulation  as  well. 

Response:  EPA  does  not  believe  that 
it  would  be  appropriate  to  expand  the 


scope  of  the  regulation  at  this  st^e  of 
its  development.  However,  as  pointed 
out  previousfy  in  the  Summary  of  this 
regidation.  to  the  extent  possible,  the 
Agency  plans  to  use  the  new  process  in 
future  regulations  regarding 
determinations  of  tribal  eligibility. 

CondusioB 

Accordingly,  based  on  the  comments 
received  and  the  analysis  of  those 
conunents  as  set  forth  above,  EPA 
believes  that  the  proposed  regulatory 
amendments  as  published  in  the 
Federal  Registo-  on  March  23, 1994  (59 
FR  13819)  should  be  adopted  as  a  fiiud 
rule  as  disciissed  above  and  set  forth 
below. 

Executive  Order  12866 

Under  Executive  Order  12866.  (58  FR 
51735  (October  4. 1993)1  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  <hi  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the  RFA, 
5  U.S.C.  605(b),  EPA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
merely  .revises  existing  procedural 
requirements  for  Indian  tribes  l^ 
making  them  simpler  and  less 
burdensome;  Indian  tribes  are  not 
considered  small  entities  under  this 
rulemaking  for  RFA  purposes. 
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Paperwork  Reduction  Act 

The  proposed  regulations  contain  no 
new  or  additional  information 
collection  activities  and,  therefore,  no 
information  collection  request  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  compliance 
with  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects 

40  CFR  Part  123 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Environmental  protection. 
Hazardous  substances,  Indian  lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Water  pollution  control.  Water 
supply. 

40  CFR  Part  124 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Environmental  protection.  Hazardous 
substances,  Indian  lands,  Reporting  and 
recordkeeping  requirements,  Sewage 
disposal.  Waste  treatment  and  disposal. 
Water  pollution  control.  Water  supply. 

40  CFR  Part  131 

Environmental  protection.  Reporting 
and  recordkeeping  requirements,  Water 
pollution  control. 

40  CFR  Part  142 

Environmental  protection, 
Administrative  practice  and  procedure. 
Chemicals,  Indians — lands,  Radiation 
protection,  Reporting  and  recordkeeping 
requirements.  Water  supply. 

40  CFR  Part  144 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Hazardous  waste,  Indians — lands. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Water 
supply. 

40  CFR  Part  145 

Environmental  protection,  Indians — 
lands,  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  supply. 

40  CFR  Part  233 

Environmental  protection. , 
Administrative  practice  and  procedure. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

40  CFR  Part  501 

Administrative  practice  and 
procedure.  Intergovernmental  relations. 


Penalties,  Reporting  and  recordkeeping 
requirements.  Sewage  disposal. 

Dated:  November  18. 1994. 
Fred  Hansen, 

Acting  Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  40  CFR  parts  123. 124. 131, 
142. 144. 145.  233,  and  501  are 
amended  as  follows: 

PART  123-STATE  PROGRAM 
REQUIREMENTS 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act.  33  U.S.C.  1251 
et  seq. 

S 123-1    [Amended] 

2.  Section  123.1(h)  is  amended  by 
removing  the  phrase  "treated  as  a 
State." 

1123.21    [Amended] 

3.  In  §  123.21  paragraph  {a)(l)  is 
amended  by  revising  the  phrase 
"eligible  for  treatment  as  a  state  in 
accordance  vrith  §  123.33(e)"  to  read  "in 
accordance  with  §  123.33(b)". 

4.  In  §  123.21  paragraph  (b)(2)  is 
amended  by  removing  the  phrase  "for 
treatment  as  a  State"  both  times  they 
appear  and  by  revising  the  text 

"§  123.33(e)"  to  read  "§  123.33(b)" 

§123.22    [Amended] 

5.  In  §  123.22  paragraph  (g)  is 
amended  by  removing  the  phrase  "for 
treatment  as  a  State"  and  by  revising  the 
text  "§  123.33(e)"  to  read  "§  123.33(b)". 

§  123.31    [Amended] 

6.  The  heading  of  §  123.31  is  amended 
by  revising  the  phrase  "for  treatment  of 
hidian  Tribes  as  States"  to  read  "for 
eligibility  of  Indian  Tribes." 

7.  In  §  123.31  paragraph  (a)  is 
amended  by  removing  the  phrase  "a 
State  for  purposes  of  making  the  Tribe." 

8.  In  §  123.31  paragraph  (a)(4)  is 
amended  by  removing  all  language 
following  "in  a  manner  consistent  with 
the  terms  and  purposes  of  the  Act  and 
applicable  regulations,  of  an  effective 
NPDES  permit  program." 

S 123-32    [Amended] 

9.  The  heading  of  §  123.32  is  amended 
by  removing  "for  treatment  as  a  State." 

10.  In  §  123.32  the  introductory  text  is 
amended  by  removing  the  phrase  "for 
treatment  as  a  State." 

1 1.  In  §  123.32  paragraph  (b) 
introductory  text  is  amended  by  revising 
the  words  "This  statement  shall"  to  read 
"This  statement  should." 

12.  In  §  123.32  paragraph  (c)  is 
amended  by  revising  the  phrase  "a  copy 
of  all  documents"  to  read  "copies  of 


those  documents"  and  by  revising  the 
phrase  "support  the  Tribe's  assertion" 
to  read  "the  Tribe  believes  are  relevant 
to  its  assertion." 

13.  In  §  123.32  paragraph  (d) 
introductory  text  is  amended  by  revising 
the  phrase  "The  statement  shall 
include"  to  read  "The  statement  should 
include." 

14.  In  §  123.32  paragraph  (d)(1)  is 
amended  by  revising  the  words 
"including,  but  not  limited  to."  to  read 
"which  may  include." 

15.  In  §  123.32  paragraph  (e)  is 
amended  by  revising  the  phrase  "a 
Tribal  request  for  treatment  as  a  State" 
to  read  "a  Tribe's  eligibility." 

16.  In  §  123.32  paragraph  (f)  is  revised  ' 
to  read  as  follows: 

§123.32    Request  by  an  Indian  Tribe  for  a 
determination  of  eiigil>ility. 

(f)  If  the  Administrator  or  his  or  her 
delegatee  has  previously  determined 
that  a  Tribe  has  met  the  prerequisites 
that  make  it  eligible  to  assiune  a  role 
similar  to  that  of  a  state  as  provided  by 
statute  under  the  Safe  Drinking  Water 
Act.  the  Clean  Water  Act,  or  the  Clean 
Air  Act,  then  that  Tribe  need  provide 
only  that  information  unique  to  the 
NPDES  program  which  is  requested  by 
the  Regional  Administrator. 

§123.33   [Amended] 

17.  The  heading  of  §  123.33  is 
amended  by  removing  the  phrase  "for 
treatment  as  a  State." 

18.  hi  §  123.33  paragraph  (a)  is 
amended  by  removing  the  phrase  "for 
treatment  as  a  State." 

19.  to  §  123.33  paragraphs  (b).(c).  (d). 
and  (e)  are  removed  and  paragraph  (0  is 
redesignated  as  paragraph  (b). 

PART  124-PROCEDURES  FOR 
DECISIONMAKINQ 

1.  The  authority  citation  for  part  124 
continues  to  read  as  follows: 

Authority:  Resource  Conservation  and 
Recovery  Act.  42  U.S.C.  6901  et  seq.;  Safe 
Drinking  Water  Act,  42  U.S.C.  300(fl  et  seq.. 
Clean  Water  Act,  33  U.S.C.  1251  et  seq.; 
Clean  Air  Act.  42  U.S.C.  7401  et  seq. 

§124.2    [Antended] 

2.  In  §  124.2  the  definition  of  "State" 
is  amended  by  revising  the  phrase  "an 
tadian  Tribe  treated  as  a  State"  to  read 
"an  todian  Tribe  that  meets  the 
statutory  criteria  which  authorize  EPA 
to  treat  the  Tribe  in  a  manner  similar  to 

■that  in  which  it  treats  a  Statg". 

§  124.51    [Amended] 

3.  In  §  124.51  paragraph  (c)  is 
amended  by  revising  the  phrase  "is 
qualified  for  treatment  as  a  State"  to 
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read  "meets  the  statutory  criteria  which 
authorize  EPA  to  treat  the  Tribe  in  a 
manner  similar  to  that  in  which  it  treats 
a  State"  and  by  revising  the  phrase 
"likewise  qualified  for  treatment  as  a 
State"  to  read  "likewise  qualified  for 
such  treatment." 

PART  131— WATER  QUALITY 
STANDARDS 

1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1251  etseq. 

S131J    (AnwndMq 

2.  In  §  131.3  paragraph  ())  is  amended 
by  revising  the  phrase  "qualify  for 
treatment  as  States  for  purposes  of  water 
quality  standards"  to  read  "to  be  eligible 
for  purposes  of  a  water  quality 
standards  program". 

S  131.4    [AnMocM] 

3.  In  §  131.4  paragraph  (c)  is  amended 
by  revising  the  phrase  "qualifies  for 
treatment  as  a  State"  in  both  places  that 
it  appears  to  read  "is  eligible  to  the 
same  extent  as  a  State". 

S  131.7    [AnMfKtadl 

4.  In  §  131.7  paragraph  (b)(2)  is 
amended  by  revising  the  phrase 
"qualifies  to  be  treated  as  a  State"  to 
read  "is  eligible  to  the  same  extent  as  a 
State". 

S  131.8    (AmMKtatq 

5.  The  heading  of  §  131.8  is  amended 
by  revising  the  phrase  "to  be  treated  as 
States  for  piuposes  of  water  quality 
standards"  to  read  "to  administer  a 
water  quality  standards  program". 

6.  In  §  131.8  paragraph  (a) 
introductory  text  is  amended  by  revising 
the  phrase  "treat  an  Indian  Tribe  as  a 
State  for  purposes  of  the  water  quality 
standards  program"  to  read  "accept  and 
approve  a  tribal  application  for 
purposes  of  administering  a  water 
quality  standards  program". 

7.  In:§  131.8  paragraph  (b) 
introductory  text  is  amended  by  revising 
the  phrase  "for  treatment  as  states  for 
purposes  of  water  quality  standards"  to 
read  "for  administration  of  a  water 
quality  standards  program". 

8.  In  §  131.8  paragraph  (b)(2) 
introductory  text  is  amended  by  revising 
the  word  "shall"  to  read  "should". 

9.  In  §  131.8  paragraph  (b)(3) 
introductory  text  is  amended  by  revising 
the  word  "shall"  to  read  "should". 

10.  In  §  131.8  paragraph  (b)(3)(ii)  is 
amended  by  removing  the  semi-colon 
and  addingYo  the  end  of  the  paragraph 
the  phrase  "and  which  may  include  a 
copy  of  documents  such  as  Tribal 
constitutions,  by-laws,  charters, 
executive  orders,  codes,  ordinances. 


and/or  resolutions  which  support  the 
Tribe's  assertion  of  authority,  and". 

11.  Section  13i.8(b)(3)(iii]  is  I'emoved. 

12.  In  §  131.8  paragraph  (b)(3}(iv)  is 
redesignated  a)  (b)(3)(iii). 

13.  In  §  131.8  paragraph  (b)(4) 
introductory  tekt  is  amended  by  revising 
the  word  "shatt"  to  read  "should". 

14.  In  §  131.8  paragraph  (b)(4)(i)  is 
amended  by  revising  the  phrase 
"including,  buj  not  limited  to"  to  read 
"which  may  intlude". 

15.  In  §  131.8  paragraph  (b)(5)  is 
amended  by  re|ising  the  phrase 
"request  for  tr^tment  as  a  State,"  to 
read  "applicatiiin". 

16.  In  §  131.8  paragraph  (b)(6)  is 
amended  by  revising  the  phrase 
"qualified  for  oeatment  as  a  State"  to 
read  "qualified  for  eligibility  or 
'treatment  as  aetata' "  and  by  removing 
the  second  occiirrence  of  the  phrase 
"treatment  as  a|  State". 

17.  In  §  131.8  paragraphs  (c) 
introductory  tekt,  (c)l(l)  and  (c)(2) 
introductory  tekt  are  amended  by 
removing  the  words  "for  treatment  as  a 
State".  1 

18.  In  §  131.^  paragraph  (c)(4)  is 
amended  by  revising  the  phrase  "after 
consultation  w|th  the  Secretary  of  the 
Interior,  or  his  designee"  to  read  "after 
due  consideration". 

.  19.  In  §131.8  paragraph  (c)(5)  is 
amended  by  re  rising  the  words  "has 
qualified  to  be  reated  as  a  State  for 
purposes  of  wa  ter  quality  standards  and 
that  the  Tribe  i  jay  initiate  the 
formulation  an  i  adoption  of  water 
quality  standai  is  approvable  under  this 
part"  to  read  "i  s  authorized  to 
administer  the  UVater  Quafity  Standards 
program". 

PART  142— N/  TIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

1.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 


'  Authority:  42 
300g-3.  30(^-4, 
300j-g. 


C.  300g,  300g-l,  300g-2, 
5,  300g-6,  300J-4.  and 


§142.2    [Ar 

2.  In  §  142.2  ihe  definition  of  "State" 
is  amended  by  revising  the  phrase  "or 
an  Indian  Tribd  treated  as  a  State,"  to 
read  "or  an  eligible  Indian  tribe". 

§142.3    (Ar 

3.  In  §  142.3  paragraph  (c)  is  amended 
by  revising  the  }hrase  "be  designated  by 
the  Administra  or  for  treatment  as  a 
State"  to  read '  meet  the  statutory 
criteria  at  42  U  S.C  300j-ll(b)(l)" 

Subpart  H— Indian  Tribes 

4.  The  headiig  for  subpart  H  of  part 
142  is  revised  t  >  read  as  set  forth  above. 


§142.72    ReqidraniMits  for  Tribal  aliglbUlty. 

5.  The  heading  of  §  142.72  is  revised 
to  read  as  set  forth  above. 

8-7  Section  142.72  is  amended  by 
revising  the  introductory  text  and 
paragraph  (d)  to  read  as  follows. 

§142.72   Requiramwits  for  Tribal  eligibility 

The  Administrator  is  authorized  to 
treat  an  Indian  Tribe  as  eligible  to  apply 
for  primary  enforcement  responsibility 
for  the  Public  Water  System  Program  if 
it  meets  the  following  criteria: 

•  •        •       •       * 

(d)  The  Indian  Tribe  is  reasonably 
expected  to  be  capable,  in  the 
Administrator's  judgmoit,  of 
administering  (in  a  manner  consistent 
with  the  terms  and  purposes  of  the  Act 
and  all  applicable  regulations)  an 
effective  Public  Water  System  program 

•  •        *       *       * 

§142.76    [Amendedl 

8.  The  heading  of  §  142.76  is  amended 
by  revising  the  phrase  "of  treatment  as 

a  State"  to  read  "of  eligibility" 

9.  Section  142.76  is  amended  by 
revising  in  the  introductory  text  the 
phrase  "qualifies  for  treatment  as  a  State 
pursuant  to"  to  read  "meets  the  criteria 
of." 

10.  In  §  142.76  paragraph  (b) 
introductory  text  is  amended  by  revising 
the  word  "shall"  to  read  "should" 

11.  In  §  142.76  paragraj)h  (c)  is 
amended  by  revising  the  word  "all"  to 
read  "those"  and  by  revising  the  phrase 
"support  the  Tribe's  asserted 
jurisdiction"  to  read  "the  Tribe  believes 
are  relevant  to  its  assertions  regarding 
jurisdiction". 

12.  In  §  142.76  paragraph  (d) 
introductory  text  is  amended  by  revismg 
the  word  "shall"  to  read  "should" 

13.  In  §  142.76  paragraph  (d)(1)  is 
amended  by  revising  the  words 
"including,  but  not  limited  to"  to  read 
"which  may  include" 

14.  In  §  142.76  paragraph  (e)  is 
amended  by  revising  the  phrase  "a 
Tribal  request  for  treatment  as  a  State" 
to  read  "a  Tribe's  eligibility" 

15.  In  §  142.76  paragraph  (f)  is  revised 
to  read  as  follows: 

§142.76   Request  by  an  Indian  tribe  for  a 
determinatton  of  eligibility. 

•  *        •        •        • 

(f)  If  the  Administrator  has  previously 
determined  that  a  Tribe  has  met  the 
prerequisites  that  make  it  eligible  to 
assume  a  role  similar  to  that  of  a  state 
as  provided  by  statute  under  the  Safe 
Drinking  Water  Act.  the  Clean  Water 
Act,  or  the  Clean  Air  Act.  then  that 
Tribe  need  provide  only  that 
information  unique  to  the  Public  Water 
System  program  (paragraph  (c),  (d)(5) 
and  (6)  of  this  secticm). 
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§142.78    (AniMidedl 

16.  The  heading  of  §  142.78  is 
amended  by  removing  the  phrase  "for 
treatment  as  a  State". 

17.  In  §  142.78  paragraph  (a)  is 
amended  by  removing  the  words  "for 
treatment  as  a  State  submitted  pursuant 
to  §  142.76" 

18.  In  §  142.78  paragraphs  (b).  (c)  and 
.  (d)  are  removed  and  paragraph  (e)  is 

redesignated  as  (b)  and  amended  by 
revising  the  language  "If  the 
Administrator  determines  that  a  Tribe 
meets  the  requirements  of  §  142.72,  the 
Indian  Tribe  is  then  eligible  to  apply 
for"  to  read  "A  tribe  that  meets  the 
requirements  of  §  142.72  is  eligible  to 
apply  for" 

PART  144— UNDERGROUND 
INJECTION  CONTROL  PROGRAM 

1.  The  authority  citation  for  part  144 
continues  to  read  as  follows: 

Authority:  Safe  Drinking  Water  Act.  42 
U.S.C.  300f  et  seq-.  Resource  Conservation 
and  Recovery  Act,  42  U.S.C  6902  et  seq. 

2.  Section  144.3  is>amended  by 
adding  the  definition  of  "eligible  Indian 
tribe"  in  alphabetical  order  to  read  as 
follows: 


Program  if  it  meets  the  following 
criteria: 

•       •       •       •       • 

(d)  The  Indian  Tribe  is  reasonably 
expected  to  be  capable,  in  the 
Administrator's  judgment,  of 
administering  (in  a  manner  consistent 
with  the  terms  and  purposes  of  the  Act 
and  all  applicable  regulations)  an 
effective  Underground  Injection  Control 
Program. 


§144.3    Definitions. 
»        *        *        •        • 

Eligible  Indian  Tribe  is  a  Tribe  that 
meets  the  statutory  requirements 
established  at  42  U.S.C.  300J-1 1(b)(1). 


PART  145— STATE  UIC  PROGRAM 
REQUIREMENTS 

1  The  authority  citation  for  part  145 
continues  to  read  as  follows: 

Authority:  42  U.S.C  300f  et  seq. 
§145.1    [Amended] 

2.  In  §  145.1  paragraph  (h)  is  amended 
by  adding  the  word  "eligible"  between 
"to"  and  "todian  Tribes"  in  the  first 
sentence:  and  by  removing  the  second 
sentence. 

Subpart  E— Indian  Tribea 

3.  The  heading  of  subpart  E  of  part 
145  is  revised  to  read  as  set  forth  above. 

§145.52    Requirements  for  Tribsl  eligibility. 

4.  The  heading  of  §  145.52  is  revised 
to  read  as  set  forth  above. 

5-6.  Section  145.52  is  amended  by 
revising  the  introductory  text  and 
paragraph  (d)  to  read  as  follows: 

§145.52    Requirements  for  Tribal  eligibility. 

The  Administrator  is  authorized  to 
treat  an  Indian  Tribe  as  eUgible  to  apply 
for  primary  enforcement  responsibility 
.for  the  Underground  Injection  Control 


§145.56   [Amended] 

7  The  heading  of  §  145.56  is  amended 
by  revising  the  phrase  "of  treatment  as 
a  State"  to  read  "of  eligibility"  *= 

8.  In  §  145.56  the  introductory  text  is 
amended  by  revising  the  phrase 
"qualifies  for  treatment  as  a  State 
pureuant  to"  to  read  "meets  the  criteria 
of." 

9.  fa  §  145.56  paragraph  (b) 
introductory  text  is  amended  by  revising 
the  word  "shall"  to  read  "should" 

10.  fa  §  145.56  paragraph  (c)  is 
amended  by  revising  the  word  "all"  to 
read  "those,"  and  by  revising  the  phrase 
"support  the  Tribe's  asserted 
jurisdiction"  to  read  "the  Tribe  beUeves 
are  relevant  to  its  assertions  regardmg 
jurisdiction" 

11.  In  §  145.56  paragraph  (d) 
introductory  text  is  amended  by  revising 
the  word  "shall"  to  read  "should". 

12.  fa  §  145.56  paragraph  (d)(1)  is 
amended  by  revising  the  words 
"includmg,  but  not  limited  to"  to  read 
"which  may  include." 

13.  fa  §  145.56  paragraph  (e)  is 
amended  by  revising  the  phrase  "a 
Tribal  request  for  treatment  as  a  State" 
to  read  "a  Tribe's  eligibility".  ' 

14.  fa  §  145.56  paragraph  (f)  is  revised 
to  read  as  follows: 

§145.56    Request  by  an  Indian  Tribe  for  a 
detomiination  of  eligibility. 

•        •  .      •        •        « 

(0  If  the  Admmistrator  has  previously 
determined  that  a  Tribe  has  met  the 
prerequisites  that  make  it  eUglble  to 
assume  a  role  similar  to  that  of  a  State 
as  provided  by  statute  under  the  Safe 
Drinking  Water  Act,  the  Clean  Water 
Act,  or  the  Clean  Air  Act,  then  that 
Tribe  need  provide  only  that 
information  unique  to  the  Undergroimd 
Injection  Control  program  (§  145.76(c) 
and  (d)(6)). 

§145.58   [Amended] 

15.  The  heading  of  §  145.58  is 
amended  by  removfag  the  phrase  "for 
treatment  as  a  State". 

16.  fa  §145.58  paragraph  (a)  is 
amended  by  removing  the  phrase  "for 
treatment  as  a  State  submitted  pursuant 
to  §145.56". 


17.  fa  §  145.58  paragraphs  (b),  (c),  and 
Id)  are  removed  and  paragraph  (e)  is 
redesignated  as  paragraph  (b)  and 
amended  by  revismg  the  language  "If 
the  Administrator  determines  that  a 
Tribe  meets  the  requirements  of 
§  145.52.  the  fadian  Tribe  is  then 
eligible  to  apply  for"  to  read  "A  tribe 
that  meets  the  requirements  of  §  145.52 
is  eligible  to  apply  for" 

PART  233—404  STATE  PROGRAM 
REGULATIONS 

1.  The  authority  citation  for  part  233 
continues  to  read  as  follows: 

Authority:  33  U.S  C.  1251  ef  seq. 
Subpart  G— Eligible  Indian  Tribes 

2.  The  heading  of  subpart  G  of  part 
233  is  revised  to  read  as  set  forth  above. 

§233.60    Requirsments  for  eligibility. 

3.  The  heading  of  §  233.60  is  revised 
to  read  as  set  forth  above. 

4.  Section  233.60  introductory  text  is 
amended  by  removing  the  words  "a 
State  for  purposes  of  making  the  Tribe" 

§233.61    Delennlnation  of  Tribsl  eligibilHy. 

5.  The  heading  of  §  233.61  is  revised 
to  read  as  set  forth  above. 

6.  In  §  233.61  the  introductory  text  is 
fended  by  revising  the  phrase  "that  it 
qualifies  for  treatment  as  a  State 
pursuant  to  Section  518  of  the  Act"  to 
read  "that  it  meets  the  statutory  criteria 
which  authorize  EPA  to  Uieat  the  Tribe 
m  a  maimer  similar  to  that  fa  which  it 
treats  a  State";  by  revismg  the  word 
"shall"  fa  the  last  sentence  to  read 
"should." 

7.  fa  §  233.61  paragraph  (b) 
fatroductory  text  is  amended  by  revismg 
the  word  "shall"  to  read  'should". 

8.  fa  §  233.61  paragraph  (c)(2)  is 
amended  by  adding  at  the  end  of  the 
paragraph  before  the  semicolon  "whidi 
may  include  a  copy  of  documents  such 
as  "Tribal  constitutions,  by-laws, 
chartera,  executive  orders,  codes, 
ordinances,  and/or  resolutions  which 
support  the  Tribe's  assertion  of 
authority". 

9.  Section  233.61  (c)(3)  is  removed. 

10.  fa  §233.61  paragraph  (d) 
introductory  text  is  amended  by  revising 
the  word  "shall"  to  read  "may". 

11.  fa  §  233.61  paragraph  (d)(1)  is 
amended  by  revising  the  words 
"facluding,  but  not  limited  to"  to  read 
"which  may  include". 

12.  fa  §233.61  paragraph  (e)  is 
amended  by  revising  the  words  "request 
for  treatment  as  a  State"  to  read 
"application". 

13.  In  §  233.61  paragraph  (f)  is 
amended  by  adding  the  words  "for 
eligibility  or"  between  "has  met  the 
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requirements"  and  "for  'treatment  as  a 
State.'  " 

f233.«2    (Anwndwl) 

14.  The  heading  of  §  233.62  is 
amended  by  removing  the  phrase  "for 
treatment  as  a  State". 

15.  In  §  233.62  paragraph  (a)  is 
amended  by  removing  the  phrase  "for 
treatment  as  a  State". 

16.  In  §  233.62  paragraphs  (b).  (c),  (d). 
and  (e)  are  removed. 

17.  In  §  233.62  paragraph  (f)  is 
redesignated  as  paragraph  (b). 

PART  501-STATE  SLUDGE 
MANAGEMENT  PROGRAM 
REGULATIONS 

1.  The  authority  citation  for  part  501 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

1501.11    [AmwtdMQ 

2.  In  §  501.11  (a)(1)  remove  the  phrase 
"eligible  for  treatment  as  a  state"  and 
revise  the  text  "§  501.24(e)"  to  read 

"§  501.24(b)". 

3.  In  §  SOI. 11(b)(2)  remove  the  phrase 
"for  treatment  as  a  State"  both  times  it 
appears  and  revise  the  text  "§  501.24(e)" 
to  read  "§  501.24(b)". 

S  501.12    [AmwKied] 

4.  In  §  501.12(g)  remove  the  phrase 
"for  treatment  as  a  State"  and  revise  the 
text  "§  501.24(e)"  to  read  "§  501.24(b)". 

1501.22    [Anwnded] 

5.  The  heading  of  §  501.22  is  amended 
by  revising  the  phrase  "for  treatment  of 
Indian  Tribes  as  States"  to  read  "for 
eligibility  of  Indian  Tribes." 

6.  In  §  501.22  paragraph  (a) 
introductory  text  is  amended  by 
removing  the  phrase  "a  State  for 
purposes  of  making  the  Tribe." 

7.  In  §  501.22  paragraph  (a)(4)  is 
amended  by  removing  the  last  two 
sentences. 

§501.23    [AmwKM 

8.  The  heading  of  §  501.23  is  amended 
by  removing  the  phrase  "for  treatment 
as  a  State". 

9.  In  §  501.23  the  introductory  text  is 
amended  by  removing  the  phrase  "for 
treatment  as  a  State." 

10.  In  §501.23  paragraph  (b) 
introductory  text  is  amended  by  revising 
the  word  "shall"  to  read  "should." 

1 1.  In  §  501.23  paragraph  (c)  is 
amended  by  revising  the  phrase  "a  copy 
of  all  dociunents"  to  read  "copies  of 
those  documents"  and  by  revising  the 
phrase  "support  the  Tribe's  assertion" 
to  read  "the  Tribe  believes  are  relevant 
to  its  assertion." 

12.  In  $501.23  paragraph  (d> 
introductory  text  is  amended  by  revising 
the  word  "^U"  to  read  "should." 


13.  In  §501.2 
amended  by  revising 
"including,  but 
"which  may  inc 

14.  In  §501.23 
amended  by 
Tribal  request 
to  read  "a  Tribe^ 

15.  In  §501.2 
to  read  as  foUovis 


paragraph  (d)(1)  is 

the  words 
lot  limited  to"  to  read 
ude." 

paragraph  (e)  is 
revising  the  phrase  "a 
treatment  as  a  State" 
eligibility." 
paragraph  (f)  is  revised 


fcr 


§501.23    Reques 
detennination  of 


by  an  Indian  Tribe  for  a 
( ligibiiity. 


(f)  If  the  Admpiistrator  or  her 
delegatee  has  previously  determined 
that  a  Tribe  has  inet  the  prerequisites 
that  make  it  eligible  to  assiune  a  role 
similar  to  that  o|  a  state  as  provided  by 
statute  under  thf  Safe  Drinking  Water 
Act,  the  Clean  Water  Act,  or  the  Clean 
Air  Act,  then  thlt  Tribe  need  provide 
only  that  infom^tion  unique  to  the 
sludge  managenfent  program  which  is 
requested  by  the  Regional 
Administrator. 

§501.24    [Amendad] 

16.  The  headijig  of  §  501.24  is 
amended  by  reiaoving  the  phrase  "for 
treatment  as  a  S^te." 

17.  In  §  501.2^  paragraph  (a)  is 
amended  by  removing  the  words  "for 
treatment  as  a  S  ate." 

18.  In  §501.2'  paragraphs  (b),  (c),  (d), 
and  (e)  are  rema  ved  and  paragraph  (f)  is 
redesignated  as  >aragraph  (b). 

(FR  Doc.  94-3040    Filed  12-13-94;  8:45  ami 
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AGENCY:  National  Marine  Fisheries 
Service  (NMFS)  National  Oceanic  and 
Atmospheric  A<  ministration  (NCAA), 
Commerce. 


ACTION:  Interim 
groundfish,  associated 
measures,  and 


1995  specifications  of 
management 
Closures. 


SUMMARY:  NMFi  issues  interim  1995 
initial  total  allowable  catches  (ITACs) 
for  each  categor)'  of  groundfish  and 
specifications  for  prohibited  species 
bycatch  allowai  ces  for  the  groundfish 
fishery  of  the  B<  ring  Sea  and  Aleutian 
Islands  managei  (lent  area  (BSAI).  NMFS 


is  also  closing  specified  fisheries 
consistent  with  the  interim  1995 
groundfish  specifications.  The  intended 
effect  is  to  conserve  and  manage  the 
groundfish  resources  in  the  BSAI. 
EFFECTIVE  DATE:  January  1, 1995,  until 
the  efiective  date  of  the  final  1995  initial 
specifications. 

ADDRESSES:  The  preliminary  1995  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  Report  may  be  requested  firom 
the  North  Pacific  Fishery  Management 
Coimcil,  P.O.  Box  103136,  Anchorage, 
AK  99510,  907-271-2809 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  R.  Varosi,  NMFS,  907-586-7228 
SUPPLEMENTARY  INFORMATION: 
Groundfish  fisheries  in  the  BSAI  are 
governed  by  Federal  regulations  (50  CFR 
611.93  and  parts  675  and  676)  that 
implement  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP).  The  FMP  was  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  and  approved  by 
NMFS  under  the  Magnuson  Fishery 
Conservation  and  Management  Act. 

The  FMP  and  implementing 
regulations  require  NMFS,  after 
consultation  with  the  Council,  to 
specify  for  each  calendar  year  the  total 
allowable  catch  (TAC)  for  each  target 
species  and  the  "other  species"  category 
(§  675.20(a)(2)).  Regulations  under 
§675.20(a)(7)(i)  fiirther  require  NMFS  to 
publish  and  solicit  public  comment  on 
amounts  of  proposed  aimual  TACs  and 
ITACs  for  each  target  species, 
apportionments  of  each  TAC,  prohibited 
species  catch  (PSC)  allowances  imder 
§  675.21(b),  and  seasonal  allowances  of 
pollock  TAC.  The  Council,  at  its 
September  1994  meeting,  based  on  the 
recommendations  of  its  Scientific  ^d 
Statistical  Committee  (SSC)  and  other 
information,  approved  preliminary 
initial  specifications  for  1995,  as 
detailed  below  NMFS  is  publishing 
these  specifications  in  today's  proposed 
rule  section  of  the  Federal  Register 

Preliminary  TAC  Specifications 

The  Council  developed  its  TAC 
recommendations  (Table  1)  based  on  the 
preliminary  acceptable  biological 
catches  (ABCs)  as  adjusted  for  other 
biological  and  socioeconomic 
considerations,  including  maintaining 
the  total  TAC  in  the  required  optiraimi 
yield  range  of  1.4-2.0  million  metric 
tons  (mt).  Each  of  the  Council's 
recommended  TACs  for  1995  is  equal  to 
or  less  than  the  final  1995  ABC  for  each 
species  category  Therefore,  NMFS  finds 
that  the  recommended  TACs  aie 
consistent  with  the  biological  condition 
of  groundfish  stocks.  The  preliminary 
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ABCs,  TACs.  ITACs,  overfishing  levels, 
and  initial  apportionments  of 
groundfish  in  the  BSAI  area  for  f  995  are 
given  in  Table  1  of  this  action.  The 
apportionment  of  TACs  among  fisheries 
and  seasons  is  discussed  below. 

Apportionment  of  TAC 

As  required  by  §  675.20(a)(3)  and 
(a)(7)(i),  each  species'  TAC  initially  is 
reduced  by  15  percent,  except  the  hook- 
and-line  and  pot  gear  allocation  for 
sablefish.  The  sum  of  these  15  percent 
amounts  is  the  reserve.  The  reserve  is 
not  designated  by  species  or  species 
group,  and  any  amotmt  of  the  reserve 


may  be  reapportioned  to  a  target  species 
or  the  "other  species"  category  during 
the  year,  providing  that  such 

reapportionments  do  not  result  in 
overfishing. 

Interim  ITAC  SpecificatifMis 

Regulations  at  §675.20(a)(7)(i)  require 
that  one-fourth  of  each  proposed  ITAC 
and  apportionment  thereof,  one-fourth 
of  each  PSC  allowance  established 
under  §  675.21(b),  and  the  first  seasonal 
allowance  of  pollock  be  in  effect  on 
January  1,  on  an  interim  basis,  and 
remain  in  effect  until  superseded  by 
publication  of  the  final  initial 


spedficaticms  in  the  Federal  Register. 
Tlierefore,  effective  January  1, 1995,  the 
interim  1995  specifications  of 
groundfish  are  as  follows:  (1)  Twenty- 
five  percent  of  the  proposed  ITAC  and 
apportionments  thereof,  as  contained  in 
Table  1  of  this  action;  (2)  the  first 
seasonal  allowance  of  pollock  as 
contained  in  Table  2  of  this  action;  and 
(3)  tvrenty-five  percent  of  the  aimual 
PSC  bycatch  allowances  as  contained  in 
Table  3  of  this  action.  These  interim 
specifications  will  remain  in  effect  imtil 
superseded  by  publication  of  the  final 
1995  initial  specifications  in  the  Federal 
Registo-  or  until  harvested. 


^'^^*^/itI;?'^'^1°  ^^^  ACCEPTABI^  BIOLOGICAL  CATCH  (ABC).  TOTAL  ALLOWABLE  CATCH  (TAC\   Imitia.  TAr 
(ITAC).  AND  OVERFISHING  LEVELS  OF  GROUNDFISH  IN  TiJe  BERING  i^iiS^^H^^^J^^S!^  ^^ 


Species 


PoHodc 

Al 

Bogoslof  District 

Pacific  cod 

Sablefish: 

BS 

Total 

Atka  madcerel: 

Western  Al  „. 

Central  Al 

Eastern  Al,  BS  ... 

Total 

YeHowfin  sole  

Rock  sole 

Greenland  turbot: 

BS . 

Al 

Total 

Arrowtoolh  ftowider ... 

Flatttead  sole 

Other  flatfish* 

Pacific  ocean  perch: 
BS „„ 

Western  Al  ....„ 

Central  Al 

Eastern  Al 

Other  red  rockfish:^ 

Bs: 


ABC 


Sharpchin/htorthem: 
Al 

Shortraker/Rougheye: 
Al 

Other  rockfish:" 

DC 

^'^V     ""--""TTTIJI  ■■■■»«■■ 
^*'        **<••■••••••■•••••••■••« 

Squid' 

Other  Species" 

Totals 


1,330,000 

56.600 

20,000 

191,000 

540 
2,800 
3,340 

71,810 

73,440 

17,950 

163,200 

230,000 

313XX» 


7,000 

93.400 

119,000 

106,000 

1,910 
10,900 
6.104 
3.052 
1.744 

1,400 

5,670 

1,220 

365 

770 

3.110 

27,500 

2,685,385 


TAC 


1,330,000 

56.600 

1,000 

191,000 

540 
2.800 
3,340 

10,000 
44,525 
13,475 
66,000 
150.325 
75.000 

4.690 

2.310 

7.000 

i0.000 

29.618 

26.382 

1.910 
10,900 
6,104 
3,052 
1,744 

1,400 

5,670 

1,220 

366 

770 

3.110 
26390 
2,000,000 


ITACS 


1,1 


1.130.500 

48,110 

850 

162,350 

446 
2,275 
2.721 

8.500 
37,846 
11,454 
57.800 
127.776 
63.750 

3.986 
1.964 
5.950 
8,500 
25.175 
22.425 

1,623 
9.265 
5.188 
2.594 
1.483 

1.190 

4.820 

1,037 

310 

656 

2.643 

22.432 

«9.882 


Overfishing 


1.590,000 

60.400 

147.000 

228.000 


4.160 


484,000 
268  AX) 
363,000 


24300 
130300 
145.000 
125.000 

2320 
16.600 


1.400 
5370 
1.220 


770 

141300 


WHh'SS'SSJSi",;??!^^^  area  ur*«s  othec^  spectfled. 

the  SbSfehTAcBSSS  to  vSS^SiJPhS525S&*S^S^^  TAC  ^5*  Wo^reserv..  For  the  portion  of 
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= 


* 


'Squid  may  be  cornbined  with  "other  spectes"  category  in  the  fii^  initial  specifications  of  TAG.  The  Council  will  consider  combining  squid  with 
the  "other  species"  category  at  its  December  1994  meeting.  ■ 

""Other  species"  ifv:ludes  sculpins,  sharks,  skates,  euiachon.  sinelts.  capeMn,  and  octopus.  (The  "other  species"  category  may  include  squkj 
in  the  finall  995  initial  specifications  of  TAG.)  ^  »   /      /  -^ 


non-roe  season 
pollock  fisherii 
specified  for 
Bogoslof  Distrii 
apportioned.  Fi 
considering  an 


Seasonal  Allowances  of  Pollock  TAG 

Under  §  675.20(a)(2)(ii),  the  TAG  of 
pollock  for  each  subarea  or  district  of 
the  BSAI  area  is  divided,  alter 
subtraction  of  reserves  (§  675.20(a)(3)). 
into  two  allowances.  The  first  allowance 
will  be  available  for  directed  fishing 
from  January  1  to  April  15  (roe  season). 
The  second  allowance  will  be  available 
from  August  15  through  the  end  of  the 
fishing  year  (non-roe  season).  On 
September  26, 1994,  a  proposed  rule 
was  published  in  the  Federal  Register 
(59  FR  49051)  that  would  delay  the 
opening  of  the  pollock  roe  season  for  the 
offshore  component  fishery  to  January 
26th.  If  approved  by  NMFS,  this  season 
delay  would  be  effective  for  the  1995 
fishing  year. 

In  1994,  the  seasonal  allowance  for 
the  roe  season  was  45  percent  and  the 

Table  2.— Proposed  Seasonal  Allowances  of  the 


S5  percent  for  the  BS 
The  pollock  TACs 

'.  AI  subarea  and  the 

:  were  not  seasonally 
(r  1995,  the  Council  is 

alternative  to  the  1994 
seasonal  allowance  that  reduces  the 
allowance  for  pollock  fisheries  in  the  BS 
during  the  roe  j  eason  to  40  percent  and 
increases  the  p(  tUock  non-roe  allowance 
to  60  percent  (Table  2).  The  Council 
declined  to  choose  an  alternative  until 
its  December  1^94  meeting.  Regulations 
at  §  675.20(a)(7l(i)  require  that  the  first 
seasonal  allow^ce  of  pollock  be  in 
effect  on  Januaty  1  on  an  interim  basis, 
and  remain  in  affect  until  superseded  by 
publication  of  ( le  final  initial 
specifications  i  i  the  Federal  Register  or 
until  harvested  Therefore,  NMFS 
establishes  a  se  isonal  allowance  of  45  . 


NSHORE  AND  OFFSHORE  COMPONENT  ALLOCATIONS  OF  POLLOCK 

rACs.>-2 


percent  of  the  pollock  ITAC  specified 
for  each  management  subarea  or  district 
during  the  roe  season  and  55  percent 
during  the  non-roe  season  (Table  2), 
noting  that  these  allowances  are  subject 
to  change  as  a  result  of  pubUc  comment 
and  consultation  with  the  Coimcil  at  its 
December  1994  meeting. 

Apportionment  of  the  Pollock  TAG  to 
the  Inshore  and  Ofibhore  Components 

Regulations  at  §  675.20(a)(2)(iii) 
require  that  the  1995  pollock  ITAC 
specified  for  the  BSAI  be  allocated  35 
percent  to  vessels  catching  pollock  for 
processing  by  the  inshore  component 
and  65  percent  to  vessels  catching 
pollock  for  processing  by  the  offshore 
component  (Table  2).  Definitions  of 
these  components  are  found  at  §  675.2. 


Subarea 


TAG 


TAG  3 


Roe  season  « 


45% 


40% 


NorKoe  season  > 


56% 


60% 


Bering  Sea: 
Inshore  ........ 

Offshore  . 

Total  ..„ 
Aleutian  Islaryts: 

Inshore  

Offshore 

Total  ... 
Bogostof: 

Inshore 

Offshore 

Total  .... 


1.330.000 


56.600 


1,000 


395,675 

734,825 

1,130,500 

16,838 
31,272 
48,110 

298 
552 
850 


178,054 
330,671 
508.725 


158.270 
293,930 
452.200 

16.838 
31.272 
48.110 

298 
552 
850 


217.621 
404,154 
621.775 


"237.405 
440.895 
678.300 

remainder, 
remainder, 
remainder. 

remainder, 
remainder, 
remainder. 


■  TAC  >  total  altowable  catch. 

^  Based  on  an  onshore  component  altocation  of  0.65  (TAG)  and  i  in  inshore  component  allocation  of  0.35  (TAG). 

» ITAC  =  initial  TAG  =  0.85  of  TAG.  j  ^ 

« January  1  through  April  15— t)ased  on  a  45/55  or  40/60  split  i 

» August  15  through  December  31— based  on  a  45/55  or  40/60 ; 


(roe 


s)lit 


45  percent  or  40  percent), 
(norwoe  *  55  percent  or  60  percent). 


AUocation  of  PSG  Limits  for  Crab« 
Halibut,  and  Herring 

PSC  limits  of  red  king  crab  and  C. 
bairdi  Tanner  crab  in  Bycatch 
Limitation  Zones  (50  CFR  675.2)  of  the 
BS  subarea,  and  for  Pacific  halibut 
throughout  the  BSAI  area  are  specified 
under  §  675.21(a).  The  current  PSC 
limits  are: 

1.  Zone  1  trawl  fisheries,  200.000  red 
king  crabs; 

2.  Zone  1  trawl  fisheries,  1  milUon  C. 
bairdi  Tanner  crabs; 

3.  Zone  2  trawl  fisheries,  3  million  C. 
bairdi  Tanner  crabs; 

4.  BSAI  trawl  fisheries,  3.775  mt 
mortahty  of  Pacific  hahbut; 


5.  BSAI  nont  awl  fisheries,  900  mt 
mortality  of  Pa«  ific  halibut,  pending  the 
implementation  of  the  IFQ  program;  and 

6.  BSAI  traw  fisheries,  1,962  mt 
Pacific  herring. 

The  PSC  lim;  t  of  Pacific  herring 
caught  while  c(  nducting  any  trawl 
operation  for  gibundfish  in  the  BSAI-is 
1  percent  of  tha  annual  eastern  BS 
herring  biomasi.  At  this  time,  the  best 
estimate  of  199(  herring  biomass  is 
196.200  mt.  Th|s  amoimt  was  derived 
using  1993  survey  data  and  an  age- 
structured  biomass  projection  model 
developed  by  tf  e  Alaska  Department  of 
Fish  and  Game  (ADF&G).  Therefore,  the 
interim  herring.PSC  limit  is  1.962  mt. 


This  value  is  subject  to  change,  pending 
an  updated  forecast  analysis  of  1994 
herring  survey  data  that  will  be 
presented  to  the  Council  by  the  ADF&G 
during  the  Council's  December  1994 
meeting. 

Regulations  imder  §  675.21(b) 
authorize  the  apportiomnent  of  each 
PSC  limit  into  PSC  allowances  for  ' 
specified  fishery  categories.  Regulations 
at  §  675.21(b)(l)(iii)  specify  seven 
fishery  categories  (midwater  pollock.    ■ 
Greenland  tiubot/arrowtooth  flounder/ 
sablefish.  rock  sole/other  flatfish, 
yellowfin  sole,  rockfish.  Pacific  axi.  and 
bottom  pollock/ Atka  mackerel/"other 
species").  Regulations  at  §  675.21(b)(2) 
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authorize  the  apportionment  of  the 
nontrawl  halibut  PSC  limit  among  three 
fishery  categories  (Pacific  cod  hook-and- 
line  fishery,  groundfish  pot  gear  fishery, 
and  other  nontrawl  fisheries).  The 
preliminary  PSC  allowances  are  listed 
in  Table  3.  In  general,  the  fishery 
bycatch  allowances  listed  in  Table  3 
reflect  the  recommendations  made  to 
the  Coimcil  by  its  Advisory  Panel. 
These  recommendations  are  unchanged 


from  1994  and  were  based  on  1993  and 

1994  bycatch  amounts,  anticipated  1995 
harvest  of  groundfish  by  trawl  gear  and 
fixed  gear,  and  assumed  halibut 
mortality  rates  in  the  different 
groimdfish  fisheries  based  on  anal)rses 
of  1991-93  observer  data.  As  in  1994, 
the  Council  proposed  to  exempt  the 

1995  pot  gear  fisheries  fiom  halibut 
bycatch  restrictions. 


RegulaUons  at  §675T20(a)(7)(i)  require 
that  one-fourth  of  each  proposed  PSC 
allowance  be  made  available  on  an 
interim  basis  for  harvest  at  the 
beginning  of  the  fishing  year,  until 
superseded  by  the  final  initial 
specifications  or  until  harvested.  These 
interim  PSC  bycatch  allowances  are  25 
percent  of  the  annual  allowances  listed 
in  Table  3. 


TABLE  3.  PRELIMINARY  1995  PROHIBITED  SPECIES  BYCATCH  ALLOWANCES  FOR  THE  BSAI  IRAWL  AND  NONTRAWL 

Fisheries 


Zonal' 

Zone2i  wide 

BASMwide 

„  ^                           .                  Trawl  Fisheries 
Red  king  crab,  number  of  animals: 
yeHowfin  sole „ 

40,000 

110,000 

0 

0 

10.000 

40,000 

1,275.000 

260.000 

5.000 

10,000 

200,000 

1,250,000 

rcksoJ/otherflatz .                                                                       

rockfish 

turb/arrow/sabs/rockfish ' "-" 

Pacific  cod „. 

ptek/Atka/othr*  ., "*   ""         ' 

4*                 J.                 —""—•••••-•.•—..•.»■,«.„,-„„, 

Total 

200,000 

C.  bamU  Tanner  crab,  number  of  animals: 

yeltowfln  sole .-. 

rcksol/oth.flat . 

turb/arrow/sabi •. 

175,000 

475,000 

0 

0 

•175.000 

175,000 

rockfish 

Pacific  cod '" 

ptek/Atka/othr „„.                                                                     

1,000.000 

3.000,000 

Pacific  halibut,  mortality  (mt): 

yeUowfin  sole i. „ 

icksoJ/oth.flat 

M.^M....M....».M. 

562 

turb/arrow/sabi . 

688 

rockfish _    *               •"• 

137 

Pacific  cod *         "" 

201 

ptek/Atka/othr 

1.200 

.......^„...  ._....„. ....... 

957 

Total „ 



« 

3,775 

Pacific  herring,  mt 

rrtdwater  pdkx* 

~......^ _„. 

yeHowfin  sole  .. ; 

1,419 

icksol/oth.fiat ""   '  '          

332 

turb/arrow/sabl 

0 

rockfish ^ -     

0 

Padflc  cod ^ ■ 

8 

ptek/Atka/othr  8  

25 

178 

Total _ 

..«^ 

1,962 

_  ^^  ^  .,^                            Norttrawl  Fisheries  BSAI-Wide 
Pacific  halibut,  mortality  (mt): 

Pacific  cod  Hook-and^lne 

Other  nontrawi „ .                                                         

•»»»■»»»»»««♦<■■■«■»»»« 

79S 



Groundfish  pot  gear """ 

175 
P) 

Total ., ..„ 



900 

?^|sr^"?MS»±r«iss  ?srjss,^''srrfife£'s.%?;s^tis?^^s 


if 

'OAA 


!S!S®I!!^-*'**^^""°*''°o'*'  flowKter,  and  sablefish  fishery  category. 
*Po«o*.  AttM  mackerel,  and  "other  species'-  fishery  categdJy  ^^ 
•SenS.  »"W*a»w  PO«ock.  Atka  mackerel,  and^other  spedes"  fishery  category. 


ftdii;i 
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to  Diradad  leaking 

If  &e  Director.  Alaska  Region.  NMFS 
(Regional  Diiector),  establimes  a 
directed  fishing  allowance,  and  that 
alloMrance  is  or  will  be  reached  before 
the  end  of  the  fishing  year.  or.  with 
respect  to  pollock,  before  the  end  of  the 
fishing  season,  NMFS  will  prohibit 
directed  fishing  for  that  species  or 
species  group  in  the  specified  subarea  or 
.district  under  §  675.20(a)(8).  The 
Regional  Director  has  determined  that 
the  interim  TAC  amounts  of  groundfish 
for  species  or  species  groups  identified 
below  will  be  necessary  as  incidental 
catch  to  support  other  anticipated 
groundfish  fisheries  prior  to  the  time 
that  final  specifications  of  groundfish 
are  in  effect  for  the  199^  fishing  year. 
Therefore,  NMFS  is  prohibiting  directed 
fishing  for  those  target  species,  gears, 
and  components,  to  prevent  exceeding 
the  interim  amounts  of  groimdfish  TACs 
specified.  These  closures  will  be 
implemented  for  the  period  that  the 
interim  specifications  of  groundfish 
TACs  are  effective  (from  January  1  until 
the  efiiective  date  of  the  final  1995  initial 
groundfish  specifications  or  until 
harvested).  After  consideration  of  public 


comments  oa  the  noposed  1995  initial 
specifications  and  additi<Hial  scientific 
infcvmation  presented  at  its  Deconber 
1994  meeting,  thejCouncil  may 
recommend  otherjactions  at  the  time  the 
final  1995  initial  Specifications  of 
groundfish  TACs  jure  implemmted  ot 
during  the  1995  fljshing  year,  as 
necessary  tot  efhtiive  management 


Table  4.— Closures 
Fishing  Under 


Fishery  (all  gee ') 


Pollock  to)  Bogosiof  tistrict 
Pacific  ocean  percti 


Shortrakeiyrougtiey«|  rock- 
fish. 

Other  rockfish*  .. 

Otherredrockfish^ 

Rockfish.  Greenlanc 
turtx>t/arrowtooth/|able- 
fish. 


TO  Directed 
995  Interim  TACs.^ 


Closed  area^ 


StatistealArea 

518. 
Bering  Sea. 
Eastern  AI.3 
CenealAI. 
Wostom  Al. 
Al. 

BSAI. 

Bering  Sea. 
Zone  1. 


TABLE  4.— Closures  to  Directed 
Fishing  Under  1995  Interim 
TACS.^— Continued 


Fishery  (tdl  Sfea^ 

Closed  area^ 

Arrowtoott) 

BSAI. 

1  These  ctosues  to  dtoected  fishtou  are  tot 
additkm  to  ckMures  and  prohMKons  round  in 
reoulattons  at  SO  CFR  part  675. 

gReler  to  §675.2  fofdeHnWons  of  areas. 

'"Al"  means  Aleutian  Islands  are& 

«ln  the  BSAI,  'XMiar  rockfish"  kidudes 
Sebastes  and  Sebastokibus  species  except 
for  Payific  ooBan  peroh  and  the  "other  red 
rockfish"  species. 

s  "Other  red  rockfish"  includes  shortraker, 
rougheye,  sharpchin,  and  northern. 

ClassificatioB 

This  action  is  authorized  under  50 
CFR  611.93(b),  675.20,  and  part  676; 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  December  9, 1994. 
C2iarles  Kamella, 

Acting  Program  htanagunertt  Officer, 
National  Marirw  Fishaies  Service. 
(FR  Doc.  94-30726  Filed  12-lfr-94: 4:22  pm) 
BiujNQ  cooe  3S10-at-^ 


643S2       Federal  Regiater  /  Vol.  59,  No.  239  /  W«  inesday.  December  14.  1994  /  Proposed  Rules 


Proposed  Rules 


a 


64351 


This  section  of  the  FEDERAL  REGISTER 
contains  notk»s  to  the  public  of  the  proposed 
issuance  of  rules  and  regulatknis.  The 
purpose  of  these  notices  Is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
role  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  ELECTION  COMMISSION 
[Nottee  1994— iq 

11  CFR  Parts  9003, 9004, 9006, 9007, 
9033, 9034, 9037.  and  9038 

Public  Financing  of  Presidential 
Primary  and  General  Election 
Candidates 

AGENCY:  Federal  Election  Commission. 
ACnow;  Extension  of  comment  period. 


summary:  On  October  6. 1994.  the 
Federal  Election  Commission  published 
a  Notice  of  Proposed  Rulemaking 
seeking  comments  on  proposed 
revisions  to  its  regulations  governing 
publicly  financed  Presidential  primary 
and  general  election  candidates.  The 
Commission  has  now  decided  to  extend 
the  comment  period  until  January  9, 
1995. 

DATES;  Comments  must  be  received  on 
or  before  January  9, 1995. 
ADDRESSES:  Comments  must  be  in 
writing  and  addressed  to:  Ms.  Susan  E. 
Propper.  Assistant  General  Counsel,  999 
E  Street,  NW.,  Washington,  EX:  20463. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street,  NW., 
Washington,  DC  20463,  (202)  219-3690 
or (800)  424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  initiated  a  rulemaking 
to  determine  what  changes  should  be 
made  to  its  regulations  at  11  CFR  Parts 
9001  et  seq.  and  9031  et  seq.  governing 
public  financing  of  Presidential 
campaigns.  See  59  FR  51006  (October  6, 
1994).  These  regulations  implement  the 
provisions  of  the  Presidential  Election 
Campaign  Fund  Act  and  the 
Presidential  Primary  Matching  Payment 
Accoimt  Act.  The  Notice  of  proposed 
rulemaking  indicated  that  comments 
were  due  on  December  5, 1994.  Two 
requests  for  an  extension  of  the 
comment  period  have  been  received. 
Commenters  who  are  engaged  in 
winding  down  1994  election  activities 
are  finding  it  difficult  to  submit  timely 
comments.  Accordingly,  the 
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Commission  has  now  concluded  that  it 
would  be  appropriate  to  extend  the 
comment  period  until  January  9. 1995  to 
allow  commenters  sufficient  time  after 
the  elections  to  prepare  their  comments 
and  suggestions. 

Dated:  December  9, 1994. 
Trevor  Potter, 
Chairman. 

[FR  Doc.  94-30692  Filed  12-13-94;  8:45  am] 
BILUNG  CODE  (nS^H-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Regulation  Z;  Docket  No.  R-0863] 

Truth  in  Lending 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule;  official  staff 
interpretation. 


SUMMARY:  The  Board  is  publishing  for 
comment  proposed  revisions  to  the 
official  staff  commentary  to  Regulation 
Z  (Truth  in  landing).  The  commentary 
applies  and  interprets  the  requirements 
of  Regulation  Z.  The  proposed  revisions 
would  clarify  regulatory  provisions  or 
provide  further  guidance  on  issues  of 
general  interest,  such  as  the  treatment  of 
various  fees  and  taxes  associated  with 
real  estate-seciued  loans  and  a  creditor's 
responsibilities  when  investigating  a 
claim  of  unauthorized  use  of  a  credit 
card. 

DATES:  Comments  must  be  received  on 
or  before  February  1, 199") 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0863,  and  may  be  mailed 
to  William  W.  Wiles.  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20551 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street,  NW.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  may  be  inspected  in  Room 
MP-500  of  the  Martin  Building  between 
9  a.m.  and  5  p.m.  weekdays,  except  as 
provided  in  12  CFR  261.8  of  the  Boards 
rules  regarding  the  availability  of 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
Subparts  A  and  B  (open-end  credit). 


Jane  Jensen  Cell  or  Obrea  O.  Poindexter 
Staff  Attorneys;  for  Subparts  A  and  C 
(closed-end  credit),  Kyung  Cho-Miller 
Sheilah  A.  Goodman,  or  Natalie  E. 
Taylor,  Staff  Attorneys.  Division  of 
Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  at  (202)  452-3667  or 
452-2412;  for  the  hearing  impaired 
only,  Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  purpose  of  the  Truth  in  Lending 
Act  (TILA,  15  U.S.C.  1601  et  seq.)  is  to 
promote  the  informed  use  of  consumer 
credit  by  requiring  disclosures  about  its 
terms  and  cost.  The  act  requires 
creditors  to  disclose  credit  terms  and     . 
the  cost  of  credit  as  an  aimual 
percentage  rate  (APR).  The  act  requires 
additional  disclosures  for  loans  secured 
by  a  consumer's  home,  and  permits 
consumers  to  cancel  certain  transactions 
that  involve  their  principal  dwelling  It 
also  imposes  limitations  on  some  credit 
transactions  secured  by  a  consumer  s 
principal  dwelling.  The  act  is 
implemented  by  the  Board's  Regulation 
Z  (12  CFR  part  226).  The  regulation 
authorizes  the  issuance  of  official  staff 
interpretations  of  the  regulations  (See 
Appendix  C  to  Regulation  Z  ) 

The  Board  is  publishing  proposed 
amendments  to  the  commentary  to 
Regulation  Z.  The  commentary  is 
designed  to  provide  guidance  to 
creditors  in  applying  the  regulaUon  to 
specific  transactions  and  is  a  substitute 
for  individual  staff  interpretations  It  is 
updated  periodically  to  address 
significant  questions  that  arise  It  is 
expected  that  this  update  will  be 
adopted  in  final  form  in  March  1995 
with  compliance  optional  until  October 
1, 1995,  the  effective  date  for  mandatory 
compliance 

II.  Proposed  Commentary 
Subpart  A— General 

Section  226.2— Definitions  and  Rules  of 
Construction 

2(a)  Definitions 

2(a)(l  7)  Creditor 

Paragraph  2(a)(17)(i) 

Comment  2(a)(17)(i)-8  would  be 
revised  to  provide  further  guidance  on 
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the  identity  of  the  creditor  for 
participant  loans  from  an  employee 
savings  plan,  such  as  401(k)  plans. 
Under  applicable  Itnv,  it  is  the  plan  that 
extends  the  credit,  not  the  trust  or 
trustee  receiving  and  disbursing  plan 
hinds.  Therefore,  for  purposes  of  the 
TILA,  the  plan  is  deemed  to  be  the 
creditor. 

Section  226.4— Finance  Charga 

4(a)  Definition 

Comment  4(a)-l  would  be  revised  to 
indicate  to  creditors  that  section  12  of 
the  Real  Estate  Settlement  Procedures 
Act  (RESPA;  12  U.S.C.  2610)  prohibits 
fees  from  being  charged  for  preparing 
TILA  disclosure  statements  in  RESPA- 
covered  transactions. 

Comment  4(a)-3  would  be  revised  to 
provide  additional  guidance  on  when 
fees  charged  by  a  third  party  are  finance 
charges. 

4(c)  Charges  Excluded  From  the  Finance 
Charge 

Paragraph  4(c)(7) 

Comment  4(c)(7)-l  would  be  revised 
to  clarify  the  interplay  of  the  fourth  and 
fifth  sentences,  dealing  with  a  lump 
sum  charge  for  services.  Proposed  new 
language  makes  clear  that  a  lawyer's 
attendance  at  a  closing  or  a  charge  for 
conducting  the  closing  is  entirely 
excluded  from  the  finance  charge,  even 
though  fees  for  the  incidental  services 
might  not  be  excluded  if  they  were 
imposed  separately;  this  is  an  exception 
to  the  general  rule  on  the  treatment  of 
lump  sum  fees. 

Proposed  comment  4(c)(7)-2  would 
clarify  that  real  estate  or  residential 
mortgage  transaction  charges  excludable 
under  §  226.4(c)(7)  are  those  charges 
imposed  in  connection  with  the  initial 
decision  to  grant  credit  and  paid  prior 
to  or  at  consummation  or  loan  closing — 
for  example,  a  fee  to  search  for  tax  liens 
on  the  property  or  to  determine  if  flood 
insurance  is  required.  Additional  fees 
assessed  during  the  loan  term  to 
monitor  a  consumer's  continued 
compliance  with  contract  provisions.   ' 
such  as  paying  property  taxes  or 
purchasing  flood  insurance,  are  not 
excludable  under  §  226.4(c)(7).  These 
recurring  administrative  fees,  paid  by 
the  consumer  to  protect  the  creditor's 
security  interest,  are  finance  charges. 

4(e)  Certain  Security  Interest  Charges 

Comment  4(e)-l  would  be  revised  to 
clarify  that  the  security  interest  charges 
excludable  as  finance  charges  are  those 
that  relate  to  the  agreement  between  the 
creditor  and  the  consumer.  When  a 
creditor  sells  or  otherwise  assigns  the 
consumer's  obligation  to  a  third  party 


and  the  fee  to  reo  ird  the  assignment  is 
imposed  on  the  o  insumer,  that  fee  is  not 
excludable  from  t  le  finance  charge 

imder§  226.4(e). 

t 
I 

Subpart  B— Opei^End  Credit 

Section  226.5— G  meral  Disclosxm 
Requirements 

(5b)  Time  of  Disc  osures 
5(b)(1)  Initial  Dist  losures 

Comment  5(b)(  )-l  provides  that 
initial  disclosurei  must  be  provided 
before  the  consiu  ler  makes  the  first 
purchase  under  ah  open-end  plan;  the 
proposed  revisioi}  provides  an  example 
to  illustrate  that  When  a  consimier 
makes  a  purchasd  and  opens  an  account 
contemporaneouily  with  a  retailer,  for 
example,  disclosiires  must  be  given  to 
the  consiuner  at  that  time. 

Proposed  comiaent  5(b)(l)-5 
addresses  the  tim|ng  of  disclosures  for 
open-end  credit  p  Ian  solicitations  that 
oRer  consumers  a  a  option  to  transfer 
outstanding  balai  ces  with  other 
creditors. 

Section  226.6— b  itial  Disclosure 
Statement 

6(b)  Other  Charge  I 

Comment  6(b><  I  would  be  revised  to 
state  that  a  fee  imbosed  for  terminating 
an  open-end  cred  t  plan  must  be 
disclosed  as  an  "( ther  charge."  Under 
§  226.6(b)  of  the  r  igulation,  significant 
charges  related  to  die  plan  (that  are  not 
finance  charges)  i  lust  be  disclosed. 

While  a  termini  ition  fee  might 
technically  meet  ^e  definition  of  a 
finance  charge,  there  is  no  detriment  to 
the  consumer  for  p  creditor  to  disclose 
leant  charge  imder 
charges — rather  than  a 
ier  §  226.4.  There 
snefit  to  the 
consumer's  receiving  an  APR 
(disproportionately  high  in  some  cases) 
on  what  might  bathe  last  periodic 
statement  under  t  n  active  plan  for  a  fee 
imposed  when  th  i  consumer  closes  the 
account. 

Section  226.12—, 
Rules 


this  fee  as  a  signii 
§  226.6(b>— other] 
finance  charge  i 
seems  to  be  little  1 


>pecial  Credit  Card 
of  ilardholder  for 


12(b)  Uability 
Unauthorized  Us( 

Proposed  comn  lents  12(b)-2  and  -3 
address  a  card  isa  iier's  rights  and 
responsibilities  in  responding  to  a  claim 
of  unauthorized  use  under  §  226.12. 
Proposed  comment  12(b)-2  clarifies  that 
card  issuers  are  n  }t  required  to  impose 
any  liability.  Pro[  osed  comment 
12(b)-3  clarifies  t  lat  a  card  issuer 
wishing  to  impos  i  liability  must 


investigate  claims  in  a  reasonable 

manner. 

Proposed  comment  12(b)-3  lists  some 
of  the  steps  that  card  issuers  may  take 
in  the  investigation  of  a  claim.  For 
example,  card  issuers  may  request  that 
a  cardholder  provide  information 
needed  to  resolve  the  claim.  But  a  card 
issuer  cannot  automatically  deny  a 
claim  based  on  a  cardholder's  failure, 
for  instance,  to- submit  a  signed 
statement  or  notarized  document,  or  to 
file  a  pohce  report.  The  steps 
appropriate  for  investigating  particular 
claims  may  difiin^.  and  card  issuers  are 
not  required  to  take  certain  minimum 
steps  on  all  claim  investigations. 
Specific  comment  is  soUdted  on  the 
proposed  approach  for  providing 
guidance  that  identifies,  by  example, 
actions  that  card  issuers  may  take  in  a 
reasonable  investigation  of  a  claim  of 
unauthorized  use. 

Section  226.15 — Right  of  Rescission 

15(a)  Consunier's  Right  To  Rescind 

Paragraph  15(a)(1) 

Comments  15(a)(l)-5  and  -6  would 
be  revised  to  provide  further  guidance 
on  the  right  to  rescind  a  transaction 
secured  by  a  consumer's  principal 
dwelling.  The  right  of  rescission  does 
not  apply  to  residential  mortgage 
transactions.  (See  §  226.15(f)(1).) 
Proposed  comment  15(a)(l)--5  adds 
examples  of  transactions  that  are  and 
are  not  rescindable. 

Comment  15(a)(l)-6 — ^which  contains 
an  exception  to  the  "one  principal 
dwelling"  rule  of  comment  15(a)(l)-5 — 
would  be  revised  to  clarify  that  a  credit 
transaction  secured  by  the  equity  in  the 
consumer's  ciurent  principal  dwelling, 
not  by  the  new  home,  is  subject  to  the 
rescission  requirements  of  §  226.15. 

1 5(d)  Effects  of  Rescission 

Consimiers  who  rescind  transactions 
are  refunded  any  fees  that  they  paid  to 
obtain  the  loan.  Comment  15(d)(2)-l 
would  be  revised  to  clarify  that  broker 
fees,  although  paid  by  the  consumer  to 
a  third  party,  must  be  refunded  by  the 
creditor  to  the  consimier  if  the 
consumer  rescinds  the  transaction. 

Section  226.16— Advertising 

16(d)  Additional  Requirements  for 
Home  Equity  Plans 

Proposed  comment  16(d)-7  would 
clarify  disclosiure  requirements  for 
balloon  payments  in  home  equity  plan 
advertisements.  Commentary  to 
§  226.5b(d)(5)(ii)  provides  that  for  plans 
in  which  a  balloon  payment  will  occur 
if  the  consimier  makes  only  the 
minimum  payments,  the  disclosure 
must  state  that  fact.  The  proposed 
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comment  would  apply  this  requirement 
to  advertisements,  since  the  regulatory 
provisions  on  treatment  of  balloon 
payments  in  home  equity  advertising 
and  in  disclosures  are  generally  parallel. 

Subpart  C—aosed-end  Credit 

Section  226.17— General  Disclosures 

1 7(a)  Form  of  Disclosures 

Paragraph  17(a)(1) 

Comment  17(a)(l)-5  would  be  revised 
to  include  a  late  payment  fee  on  a  single 
payment  loan  as  information  directly 
related  to  the  segregated  disclosures. 
Section  226.18(1)  requires  disclosure  of 
a  late  payment  fee  only  if  a  dollar  or 
percentage  charge  may  be  imposed 
before  maturity  due  to  a  late  payment, 
other  than  a  deferral  or  extension 
charge.  Creditors  suggest  that  the  only 
distinction  between  requiring  the  fee  to 
be  reflected  on  a  loan  that  has  not 
matured,  as  compared  with  a  loan  that 
has  matured,  is  of  a  technical  nature. 
Disclosure  of  a  late  payment  fee  is 
information  valuable  to  a  consumer 
obligated  on  a  single  payment  loan  that 
would  not  distract  from  or  obscure  the 
segregated  disclosures. 

17(c)  Basis  of  Disclosures  and  Use  of 
Estimates 

Paragraph  17(c)(4) 

Section  226.17(c)(4)  allows  creditors 
to  disregard  in  the  payment  schedule 
and  other  calculations  small  variations 
in  the  first  payment  due  to  a  long  or 
short  first  period.  Proposed  comment 
17(c)(4)-4  clarifies  that  prepaid  finance 
charges,  such  as  odd  days  interest  paid 
at  or  prior  to  closing,  may  not  be 
considered  as  the  first  payment  on  a 
loan.  Thus,  creditors  cannot  disregard 
any  irregularity  in  disclosing  such 
finance  charges  in  the  payment 
schedule. 

17(f)  Early  Disclosures 

Comment  226.17(f)-l  would  be 
revised  to  clarify  that  redisclosure  is  not 
only  required  if  the  annual  percentage 
rate  in  the  consummated  transaction 
differs  from  the  disclosed  rate  by  more 
than  the  allowable  1/8  or  1/4  of  1 
percent  tolerance,  but  also  if  the  early 
disclosures  were  not  indicated  as 
estimates,  and  consummated  terms 
other  than  the  rate  differ  from  the  terms 
disclosed. 

Section  226.18— Content  of  Disclosures 

18(c)  Itemization  of  Amount  Financed 

Paragraph  18(c)(l)(iv). 

Proposed  comment  18(c)(l)(iv)-2 
clarifies  disclosure  requirements  under 
the  TILA  that  are  affected  by  new  rules 


under  the  Real  Estate  Settlement 
Procedures  Act  (RESPA;  12  U.S.C. 
2601).  hi  October  1994.  the  Department 
of  Housing  and  Urban  Development 
(HUD),  which  implements  RESPA 
through  Regulation  X  (24  CFR  Part 
3500).  amended  its  regulation  to 
implement  new  procedures  for 
calculating  the  amount  consumers  must 
pay  into  escrow  accounts  associated 
with  RESPA-covered  home  mortgage 
loans  (59  FR  53890.  October  26. 1994). 
«Chese  procedures  are  being  phased  in 
over  time  for  existing  escrow  accounts; 
all  new  escrow  accounts  established  on 
or  after  April  24, 1995  must  comply 
with  the  new  procedures.  Eventually,  all 
lenders  will  be  required  to  use  an 
aggregate  accounting  method  instead  of 
a  single-item  method  for  RESPA 
transactions.  The  use  of  the  aggregate 
method  will  affect  disclosure 
requirements  under  Regulation  Z. 

Currently,  in  calculating  the  amounts 
required  to  be  paid  into  escrow  accounts 
at  closing,  lenders  use  what  is  referred 
to  as  the  single-item  analysis.  (Property 
taxes,  insurance,  and  mortgage 
insurance  premiums  are  common 
examples  of  escrow  items.)  Under 
single-item  analysis,  lenders  account- 
separately  for  each  item  to  be  collected 
at  closing  and  held  in  escrow. 

Under  the  aggregate  accounting 
method,  rather  than  accounting  for  each 
item  separately,  the  amount  for  escrow 
is  determined  as  a  whole.  This  will 
make  it  difficult  for  a  creditor  to 
determine  how  much  of  the  aggregate 
amount  is  actually  allocated  to  each 
escrow  item. 

Regardless  of  how  they  collect  the 
funds  under  RESPA,  lenders  will 
continue  to  disclose  escrow  items  on  the 
HUD  settlement  statement  using  the 
single-item  analysis.  If  the  amount 
actually  coll.>r.ted  at  settlement  is 
affected  by  the  aggregate  accounting 
method,  the  settlement  statement  will 
reflect  the  adjustment  on  a  separate  Une 
in  the  1000  series.  Mortgage  insurance 
premiimis,  one  of  the  items  typically 
paid  at  settlement  and  included  in  the 
escrow  account,  are  listed  on  line  1002 
of  the  HUD  statement.  This  amount  is 
also  a  prepaid  finance  charge  under 
Regulation  Z. 

If  a  creditor  is  collecting  the 
settlement  charges  using  aggregate 
analysis  the  amount  actually  collected 
may  be  less  than  the  amount  listed  on 
line  1002.  Guidance  has  been  requested 
on  what  amount  lenders  should  use  as 
the  prepaid  finance  charge,  since  the 
amount  disclosed  is  not  precisely  the 
amount  collected.  Various  alternatives 
have  been  considered  to  ensure  as 
accurate  and  uniform  a  disclosure  as 
possible.  The  proposed  comment 


provides  that  creditors  may  use  the 
amount  on  line  1002,  without 
adjustment,  to  calculate  the  prepaid 
finance  charge  under  the  TILA  This 
approach  will  ease  compliance  and 
provide  consumers  with  an  easily 
identifiable  amount  for  the  mortgage 
insurance.  While  this  method  does 
slightly  overstate  the  amount  of  the 
prepaid  finance  charge  for  mortgage 
insurance,  nonetheless  this  method 
seems  to  provide  the  more  accurate  and 
equitable  treatment  possible  given  the 
problems  associated  with  identifying 
the  amount  of  any  single  item  in  an 
aggregate  accounting  analysis.  Comment 
is  solicited  on  the  use  of  the  figure  m 
line  1002  as  the  amount  for  the  prepaid 
finance  charge  for  mortgage  insurance 
along  with  any  other  concerns  the  shift 
to  aggregate  accounting  raises  for 
lenders  under  Regulation  Z. 

18(d)  Finance  Charge 

Proposed  comment  18(d)-2  states  that 
although  there  is  no  specific  tolerance 
for  the  amount  financed,  an  error  m  that 
figure — res\ilting  from  an  error  m  a 
finance  charge  that  is  a  component  part 
of  the  amount  financed^<loes  not 
violate  the  act  or  the  regulation 
provided  the  finance  charge  disclosed 
under  §  226.18(d)  is  within  the 
permissible  tolerance  provided  in 
footnote  41  of  the  regulation.  The  same 
interpretation  would  apply  to  other 
disclosures  for  which  the  regulation 
provides  no  specific  tolerance,  such  as 
the  total  of  payments. 

Section  226.19 — Certain  Residential 
Mortgage  Transactions 

19(b)  Certain  Variable-Rate  Transactions 

Paragraph  19(b)(2)(vii) 

Proposed  comment  19(b)(2)(vii)-2 
states  that  loans  with  more  than  one 
way  to  trigger  negative  amortization  are 
separate  variable-rate  loan  programs 
requiring  disclosures  imder 
§  226.19(b)(2)  (viii)  and  (x)  to  the  extent 
they  vary  from  each  other  For  example, 
a  loan  that  provides  for  monthly  interest 
rate  changes  but  only  annual  payment 
changes,  or  automatic  payment  caps  for 
a  set  period  of  time,  or  an  option  for  the 
borrower  to  cap  the  amount  of  monthly 
payments  whenever  the  new  payment 
would  exceed  the  old  payment  by  more 
than  a  certain  margin,  consists  of  three 
separate  variable-rate  programs.  Each 
program  may  trigger  negative 
amortization.  For  the  program  that  gives 
the  borrower  an  option  to  cap  monmly 
payments,  the  creditor  must  fully 
disclose  the  rules  relating  to  the 
payment  cap  option,  mcluding  the 
effects  of  exercismg  it  (such  as  negative 
amortization  occurs  and  the  principal 
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balance  will  increase),  except  that  the 
disclosxire  in  §  19(b)(2)(vii)  need  not  be 
given  for  the  option. 

Section  226.22— Determination  of  the 
Annual  Percentage  Rate 

22(a)  Accuracy  of  the  Annual 
Percentage  Rate 

Paragraph  22(a)(i) 

Comment  22(a)(l>-5  would  be  revisea 
to  correct  an  erroneous  footnote 
reference. 

Section  226.23— Right  of  Rescission 

23(a)  Consumer's  Right  To  Rescind 
Paragraph  23(a)(1) 

The  right  of  rescission  does  not  apply 
to  residential  mortgage  transactions. 
(See  §  226.23(0(1).)  Comments  23(a)(l>- 
3  and  -4  would  be  revised  to  provide 
further  guidance  on  the -right  to  rescind 
a  transaction  seciued  by  a  consumer's 
principal  dwelling.  Proposed  comment 
23(a)(l)-3  adds  examples  of  transactions 
that  are  and  are  not  rescindable. 

Comment  23(a)(l)-4— which  contains 
an  exception  to  the  "one  principal 
dwelling"  rule  in  comment  23(a)(l)-3 — 
would  be  revised  to  clarify  that  a  credit 
transaction  secured  by  the  equity  in  the 
consumer's  current  principal  dwelling, 
not  by  the  new  home,  is  subject  to  the 
rescission  requirements  of  §  226.23. 

23(d)  Eflects  of  Rescission 

Paragraph  23(d)(2) 

Consumers  who  rescind  transactions 
are  refunded  any  fees  that  they  paid  to 
obtain  the  loan.  Comment  23(d)(2)-l 
would  be  revised  to  clarify  that  broker 
fees,  although  paid  by  the  consumer  to 
a  third  party,  must  be  refunded  by  the 
creditor  to  the  consumer  if  the 
consumer  rescinds  the  transaction. 

23(0  Exempt  Transactions 

Paragraph  23(0(4) 

Section  226.23(0(2)  exempts 
reHnancings  by  the  original  creditor,  to 
whom  the  obligation  was  originally 
payable.  (See  definition  of  a  creditor 
under  TILA  in  §  226.2(a)(17).)  Comment 
23(0-4  would  be  revised  to  clarify  that 
in  a  merger,  consolidation,  or 
acquisition,  the  successor  institution  is  . 
considered  the  original  creditor  for 
purposes  of  the  exemption  in 
§226.23(0(2).  For  example,  if  two 
lending  institutions  merge,  the  resulting 
institution  is  considered  the  original 
creditor  for  refinancings  of  any  mortgage 
loans  that  were  made  by  either  of  the 
two  institutions.  In  refinancing 
transactions,  any  creditor  that  is  not  the 
original  creditor  for  the  obligation  being 
refinanced  must  deliver  the  general 
rescission  notice  (model  form  H-«). 


Appendix  J — t 
Computati<Hu|  foi 
Transactions 


knnual  Percentage  Rate 
~  T  Closed-end  Q«dit 


In  the  referqice  section,  the  1981 
changes  paragraph  would  be  revised  to 
make  a  technical  correction  to  the 
second  sentence.  Paragraph  (b)(5)(vi) 
does  not  pemat  creditors  to  use  either 
the  12-month  or  the  365-day  imit  period 
methods  "in  all  cases"  where  the 
traitfaction  teon  equals  a  whole  number 
of  months,  buf  only  in  a  single-advance^ 
single-payment  transaction  in  which  the 
term  is  less  than  a  year  and  is  equal  to 
a  whole  number  of  months. 

m.  Form  of  Cenunent  Letters 

Comment  leners  should  refer  to 
Docket  No.  R-b863,  and,  when  possible, 
should  use  a  standard  courier  typeface 
with  a  type  si^e  of  10  or  12  characters 
per  inch.  Thisjwill  enable  the  Board  to 
convert  the  text  in  machine-readable 
form  through  electronic  scanning,  and 
will  facilitate  automated  retrieval  of 
comments  for  review.  Also,  if 
accompanied  ^y  an  original  document 
in  paper  formicomments  may  be 
submitted  on ;  Vz  inch  or  5V4  inch 
computer  disk  jttes  in  any  IBM- 
compatible  EK  iS-based  format. 

List  of  Subject  ( in  1 2  CFR  Part  226 

Advertising,  Banks,  banking. 
Consumer  pro  ection.  Credit,  Federal 
Reserve  Systei  i.  Mortgages,  Reporting 
and  recordkee  )ing  requirements.  Truth 
in  lending. 

Certain  com  entions  have  been  used 
to  highlight  th  i  proposed  revisions  to 
the  regulationj  New  language  is  shown 
inside  bold-faced  arrows,  while 
language  that  4krould  be  deleted  is  set  off 
with  bold-face  i  brackets.  Comments  are 
numbered  to  c  jmply  with  new  Federal 
Register  publii  :ation  rules. 

For  the  reas(  ns  set  forth  in  the 
preamble,  the  )oard  proposes  to  amend 
12  CFR  part  2:  6  as  follows: 

PART  226— Tl  UTH  IN  LENDING 
(REGULATIOI  Z) 


1.  The  auth(inty 
continues  to  n  ad 


Authority:  12 

and  1637(c)(5). 


J.S.C.  3806. 15  U.S.C.  1604 


Subpart  A— G  >neral 


2.  In  suppleiient 
§226.2— Def in 
construction, 
2(a)(17)(i).,  pap 
revised  to  reac 


citation  for  part  226 
as  follows: 


I  to  part  226,  under 
tions  and  rules  of 
lender  Paragraph 
graph  8.  would  be 
as  follows: 


iSupplement  I— Official  Staff 
Interpratations 

%  226.2    Deflnltiofls  and  rules  of 
construction. 


Parag^ph  2(a)(17)(i) 

•  •       •       •       * 

8.  Loans  from  employee  savings  plan. 
Some  employee  savings  plans  permit 
participants  to  borrow  money  up  to  a 
certain  percentage  of  their  account 
balances!.]^,  and  use  a  trust  to 
administer  the  receipt  and  disbursement 
of  funds.  The  plan  (not  the  trust  or  the 
trustee)  is  the  creditor  for  piuposes  of 
this  regulation.  "Thus,  unless*^  (Unless] 
each  participant's  accoimt  is  an 
individual  ►plan  and-*^  trust  ►,  such 
as  an  individual  retirement  account*^ 
the  niunerical  tests  should  be  applied  to 
the  plan  as  a  whole  rather  than  to  the 
individual  accounts,  even  if  the  loan 
amount  is  determined  by  reference  to 
the  balance  in  an  individual  account 
and  the  repayments  are  credited  to  the 
individual  account 

•  •      .  •       *  -■  ■  » 

3.  In  Supplement  I  to  part  226, 
§226.4 — Finance  Charge,  the  following 
amendments  would  be  made: 

a.  Under  4(a}  Definition.,  paragraphs 
1.  and  3.  would  be  revised; 

b.  Under  Paragraph  4(c)(7)., 
paragraph  1.  would  be  revised  and  a 
new  paragraph  2.  would  be  added;  and 

c.  Under  (4)(e)  Certain  security 
interest  charges.,  paragraph  1.  would  be 
revised. 

The  revisions  and  additions  would 
read  as  follows: 


§  226.4    Finance  charge. 

4(a)  Definition 

1.  Charges  in  comparable  cash 
transactions.  Charges  imposed 
uniformly  in  cash  and  credit 
transactions  are  not  finance  charges.  In 
determining  whether  an  item  is  a 
finance  charge,  the  creditor  should 
compare  the  credit  transaction  in 
question  with  a  similar  cash  transaction. 
A  creditor  financing  the  sale  of  property 
or  services  may  compare  charges  with 
those  payable  in  a  similar  cash 
transaction  by  the  seller  of  the  property 
or  service. 

►i."^  For  example,  the  following 
items  are  not  finance  charges: 

►A."^  Taxes,  license  fees,  or 
registration  fees  paid  by  both  cash  and 
credit  customers; 

►B.-^  Discounts  that  are  available  to 
cash  and  credit  customers,  such  as 
quantity  discounts; 

►C.-*^  Discounts  available  to  a 
particular  group  of  consumers  because 
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they  meet  certain  criteria,  such  as  being 
members  of  an  organization  or  having 
accounts  at  a  particular  financial 
institution.  This  is  the  case  even  if  an 
individual  must  pay  cash  to  obtain  the 
discount,  provided  credit  customers 
who  are  members  of  the  group  and  don't 
quahfy  for  the  discount  pay  no  more 
than  the  non-member  cash  customers. 

►D."^  Charges  for  a  service  policy, 
auto  club  membership,  or  poUcy  of 
insurance  against  latent  defects  offered 
to  or  required  of  both  cash  and  credit 
customers  for  the  same  price. 

►ii.-^  In  contrast,  the  following 
items  are  finance  charges: 

►(A)-^  Inspection  and  handling  fees 
for  the  staged  disbiu-sement  of 
construction  loan  proceeds; 

►(B)"^  Fees  for  preparing  a  Truth  in 
Lending  disclosure  statement  ►.  if 
permitted  by  law  (for  example,  the  Real 
Estate  Settlement  Procedures  Act 
(RESPA)  prohibits  such  charges  in 
certain  transactions  secured  by  real 
property). 

►(C)"^  Charges  for  a  required 
maintenance  or  service  contract 
imposed  only  in  a  credit  transaction. 

►iii.'^  If  the  charge  in  a  credit 
transaction  exceeds  the  charge  imposed 
in  a  comparable  cash  transaction,  only 
the  difference  is  a  finance  charge.  For 
example: 

►(  A)"^  If  an  escrow  agent  is  used  in 
both  cash  and  credit  sales  of  real  estate 
and  the  agent's  charge  is  $100  in  a  cash 
transaction  and  $150  in  a  credit 
transaction,  only  $50  is  a  finance 
charge. 
*        •        •        •        • 

3.  Charges  by  third  parties,  ►i.  Third 
party  charges  paid  by  the  consumer  are 
not  finance  charges  if  the  creditor  does 
not  retain  the  charges  or  require  the 
service.  For  example: 

A.  A  state  or  local  tax  on  the  credit 
transaction  paid  by  the  consumer,  even 
if  the  tax  is  collected  by  the  creditor: 
and 

B.  A  fee  for  a  courier  charged  by  an 
independent  closing  agent  to  send  a 
document  to  the  title  company  or  some 
other  party,  provided  that  the  creditor 
has  not  required  the  use  of  the  courier. 

ii.  In  contrast,  third  party  charges  are 
finance  charges  (unless  otherwise 
excluded)  if  the  creditor  requires  the 
service  as  a  condition  of  mdung  the 
loan,  even  if  the  consiuner  can  choose 
the  service  provider.  Examples  are: 

A.  The  cost  of  required  mortgage 
insurance,  even  if  the  consumer  is 
allowed  to  choose  the  insurer;  and 

B.  A  mortgage  broker  fee  when  the  use 
of  a  broker  is  required,  such  as  when  a 
consiuner  cannot  get  the  same  loan 
terms  and  conditions  directly  through 


the  creditor  (for  example,  the  consumer 
is  offered  a  loan  for  8  percent  only  by 
using  a  broker;  otherwise,  the  particular 
loan  is  offered  at  9  percent),-^  (Charges 
imposed  on  the  consumer  by  someone 
other  than  the  creditor  for  services  not 
required  by  the  creditor  are  not  finance 
charges,  as  long  as  the  creditor  does  not 
retain  the  charges. 

In  contrast,  diarges  imposed  on  the 
consumer  by  someone  other  than  the 
creditor  are  finance  charges  (imless 
otherwise  excluded)  if  the  creditor 
requires  the  services  of  the  third  party. 
For  example: 

•  A  fee  charged  by  a  loan  broker  if  the 
consimier  cannot  obtain  the  same  credit 
terms  from  the  creditor  without  using  a 
broker. 

For  example: 

•  A  fee  charged  by  a  loan  broker  to  a 
consumer,  provided  the  creditor  does 
not  require  the  use  of  a  broker  (even  if 
the  creditor  knows  of  the  loan  broker's 
involvement  or  compensates  the 
broker). 

•  A  tax  imposed  by  a  state  or  other 
governmental  body  on  the  credit 
transaction  that  is  payable  by  the 
consumer  (even  if  the  tax  is  collected  by 
the  creditor).  J 

*        •        •        •        • 

Paragraph  4(c)(7) 

1.  Rea]  estate  or  residential  mortgage 
transaction  charges.  The  list  of  charges 
in  §  226.4(c)(7)  applies  both  to 
residential  mortgage  transactions  (which 
may  include,  for  example,  the  purchase 
of  a  mobile  home)  and  to  other 
transactions  secured  by  real  estate.  The 
fees  are  excluded  fit)m  the  finance 
charge  even  if  the  services  for  which  the 
fees  are  imposed  are  performed  by  the 
creditor's  employees  rather  than  by  a 
third  party.  In  addition,  credit  report 
fees  include  not  only  the  cost  of  the 
report  itself,^ut  also  the  cost  of 
verifying  information  in  the  report.  If  a 
lump  sum  is  charged  for  several  services 
and  includes  a  charge  that  is  not 
excludable,  a  portion  of  the  total  should 
be  allocated  to  that  service  and  included 
in  the  finance  charge.  ►However,  a'^ 
(A)  chaise  for  a  lawyer's  attendance  at 
the  closing  or  a  charge  for  conducting 
the  closing  (for  example,  by  a  title 
company)  is  excluded  fi-om  the  finance 
charge  if  the  charge  is  primarily  for 
services  related  to  items  listed  in 
§  226.4(c)(7)  (for  example,  reviewing  or 
completing  docimients),  even  if  other 
incidental  services  such  as  explaining 
various  documents  or  disbursing  funds 
for  the  parties,  are  performed.  ►The 
entire  charge  is  excluded  even  though  a 
fee  for  the  incidental  services  would  be 
a  finance  charge  if  it  was  imposed 
separately.-^  In  all  cases,  charges 


excluded  under  §  226.4(c)(7)  must  be 
bona  fide  and  reasonable. 

►2.  Charges  assessed  during  the  loan 
term.  The  exclusion  in  §  226.4(c)(7)  for 
charges  imposed  in  real  estate  or 
residential  mortgage  transactions  is  not 
available  for  fees  to  be  assessed 
periodically  during  the  loan  term.  For 
example,  a  fee  to  be  assessed  at  intervals 
during  a  30-year  loan  (whether  collected 
at  closing  or  when  the  service  is 
rendered)  for  determining  current  tax 
lien  status  or  fiood  insurance 
requirements  is  a  finance  charge.  ]n 
contrast,  where  such  fees  are  imposed 
solely  in  connection  with  the  creditor's 
initial  decision  to  grant  credit,  the  fees 
are  excluded  from  the  finance  charge 
under  §226.4(c)(7)."^ 
•        *        •        *        • 

4(e)  Certain  Security  Interest  Charges 

1.  Examples.  ►Only  sums  actually 
paid  to  public  officials  are  excludable 
from  the  finance  charge  under 
§  226.4(e)(l).«^  Examples  of 
►excludable*^  charges  ►are*^ 
[excludable-from  the  finance  chai;ge 
under  §  226.4(e)(1)  include): 

►i.-^  Charges  tat  filing  or  recording 
seciuity  agreements,  mortgages, 
continuation  statements,.termination 
statements,  and  similar  documents!^ 
that  evidence  the  obligation  between  the 
creditor  and  the  consiuner^ 

►ii.-^  Stamps  evidencing  payment  of 
taxes  on  property  if  the  stamps  are 
required  to  file  a  security  agreement  on 
the  property;  and 

►iii.  An  intangible  tax  on  the 
property  if  the  payment  of  the  tax  is 
required  to  file  a  security  agreement  on 
the  property."^ 

(Only  sums  actually  paid  to  public 
officials  are  excludable  under 
§226.4(e)(l).] 


Subpart  B— Open-End  Credit 

4.  In  Supplement  I  to  part  226.  under 
5  226.5— General  Disclosure 
Requirements,  under  5(b)(1)  Initial 
disclosures.,  in  paragraph  1.,  the  first 
and  second  sentences  would  be  revised, 
and  a  new  paragraph  5.  would  be  added 
to  read  as  follows: 


{226.5   General  disdosurv  requirements. 

»       *       •       •       * 

5(b)(1)  Initial  Disclosures 

1.  Disclosure  before  the  first 
transaction.  The  rule  that  the  initial 
disclosure  statement  must  be  furnished 
"before  the  first  transaction"  requires 
delivery  of  the  initial  disclosure 
statement  before  the  consumer  becomes 
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obligated  on  the  plan.  For  example,  the 
initial  disclosures  must  be  given  before 
the  consumer  makes  the  fint  purchase 
^(such  as  when  consumers  open  credit 
plans  and  make  purchases 
contemporaneously  at  retail  stores)'^ 
receives  the  first  advance,  or  pays  any 
fees  or  charges  under  the  plan  other 
than  an  application  fee  or  refundable 
membership  fee  (see  below).*  *  * 

•  *        •        •        • 

^5.  Balance  ttxmsfers.  A  creditor  that 
solicits  the  transfer  by  a  consumer  of 
outstanding  balances  from  an  existing 
account  to  a  new  open-end  plan  must 
comply  with  §  226.6  before  the 
consumer  authorizes  the  balance 
transfer.  Card  issuers  that  are  subject  to 
the  requirements  of  §  228.5a  may 
establish  procedures  that  comply  with 
both  sections  in  a  single  disclosiire 
statement.-^ 

•  •        •        •        • 

5.  In  Supplement  I  to  part  226,  under 
§226.6 — Initial  disclosure  statement, 
under  6(b)  Other  charges.,  paragraph  1 
would  be  revised  to  read  as  follows: 


§  226.6    Initial  dtactosur*  statament 


6(b)  Other  Charges 

1.  General;  examples  of  other  charges. 
Under  §  226.6(b),  significant  charges 
related  to  the  plan  (that  are  not  finance 
charges)  must  also  be  disclosed.  For 
example: 

►i.^  Late  payment  and  over-the- 
credit-limit  charges. 

►ii."^  Fees  for  providing 
documentary  evidence  of  transactions 
requested  under  §  226.13  (billing  error 
resolution). 

►iii.-^  Charges  imposed  in 
connection  with  real  estate  transactions 
such  as  title,  appraisal,  and  credit  report 
fees.  (See  §  226.4(c)(7).) 

►iv.-^  A  tax  imposed  on  the  credit 
transaction  by  a  state  or  other 
governmental  body,  such  as  a 
documentary  stamp  tax  on  cash 
advances.  (See  the  commentary  to 
§  226.4(a).) 

►v.-^  Membership  or  participation 
fees  for  a  package  of  services  that 
includes  an  open-end  credit  feature, 
unless  the  fee  is  required  whether  or  not 
the  open-end  credit  feature  is  included. 
For  example,  a  membership  fee  to  join 
a  credit  union  would  not  be  an  "other 
charge."  even  if  membership  is  required 
to  apply  for  credit. 

►vi."^  Automated  teller  machine 
(ATM)  charges  described  in  comment 
4(a)-5  that  are  not  finance  chaises. 


^vii.  Charg< 
termination  of 
plan.-^ 


imposed  for  the 
in  open-end  credit 


6.  In  Supple]  lent  I  to  part  226,  under 
26.12— Special  credit  card  provisions, 
under  12(b)  Lie  bility  of  cardholder  for . 
unauthorized  lise.,  new  paragraphs  2. 
and  3.  would  b^.added  to  read  as 
follows: 


S  226.12    Speeii  I  eradtt  card  provisions. 


12(b)  Liability 


f  Cardholder  for 


Unauthorized   fse 

*        *        *        •        •. 

►2.  Imposin  I  liability.  A  card  issuer 
is  not  required  o  impose  liability  on  a 
cardholder  for  he  unauthorized  use  of 
a  credit  card;  il  the  card  issuer  does  not 
seek  to  impose  liability,  the  issuer  need 
not  conduct  anv  investigation  of  the 
cardholder's  claim. 

3.  Reasonabi  investigation.  If  a  card 
issuer  seeks  to  impose  Uability  when  a 
claim  of  unautlorized  use  is  made  by  a 
cardholder,  the  card  issuer  must 
conduct  a  reas(  nable  investigation  of 
the  claim.  In  cc  nducting  its 
investigation,  tlie  card  issuer  may 
reasonably  request  the  cardholder's 
cooperation,  bi  t  the  card  issuer  may  not 
automatically  (  eny  a  claim  based  solely 
on  the  cardhoh  er's  failure  or  refusal  to 
comply  with  a  )articular  request.  The 
steps  necessary  for  investigating  claims 
may  diRier,  but  actions  sucSi  as  the 
following  reprc  sent  steps  that  a  card 
issuer  may  tak^,  as  appropriate,  in 
conducting  a  reasonable  investigation: 

i.  Reviewing  the  types  or  amounts  of 
purchases  mad )  in  relation  to  the 
cardholder's  pi  evious  purchasing 
pattern.  ( 

ii.  Reviewing  where  the  purchases 
were  deliveredin  relation  to  the 
cardholder's  re  iidence  or  place  of 
business. 

iii.  Reviewin  >  where  the  purchases 
were  made  in-i  slation  to  where  the 
cardholder  resi  les  or  has  normally 
shopped. 

iv.  Comparii^  any  signature  on  credit 
slips  for  the  pu^ases  to  the  signature 
of  the  cardholdier  or  an  authorized  user 
in  the  card  issuer's  records  including 
other  credit  slifs. 

V.  Requesting  a  written,  signed 
statement  from  the  cardholder  or 
authorized  use^. 

vi.  Advising  the  cardholder  that  an 
appearance  mav  be  required  in  a  court 
action  against  oie  person  who  allegedly 
used  the  card  without  authority. 

vii.  Requesting  a  copy  of  a  police 
report,  if  one  wlas  filed.-^ 


7.  In  Supplement  I  to  part  226,  under 
§226.15— Ri^t  of  rescission,  the 
following  amendments  would  be  made: 

a.  Under  Paragraph  15(a)(1).,  in 
paragraph  5.,  the  tUrd  sentence  is 
revised,  and  two  new  sentences  are 
added  following  the  third  sentence; 

b.  Under  Paragraph  15(a)(1)., 
paragraph  6.  would  be  revised;  and 

c.  Under  Paragraph  15(d)(2).,  in 
paragraph  1.,  the  third  sentence  would 
be  revised. 

The  additions  and  revisions  would- 
read  as  follows: 


$226.15    Right  of  Rescission. 

•  •        •        •        • 

Paragraph  15(a)(1) 

•  *        *        •        • 

5.  Principal  dwelling.  *  *  *  When  a 
consumer  buys  or  builds  a  new  dwelUng 
that  will  become  the  consumer's 
principal  dwelling  within  one  year  or 
upon  completion  of  construction,  the 
new  dwelling  is  considered  the 
principal  dwelling  [when]  ►if^  it 
secures  the  open-end  credit  line,  ►in 
that  case,  the  transaction  secured  by  the 
new  dwelling  is  a  residential  mortgage 
transaction  and  is  not  rescindable.  For 
example,  if  a  consumer  whose  principal 
dwelling  is  cxirrently  A  builds  B,  to  be 
occupied  by  the  consumer  upon 
completion  of  construction,  an  advance 
on  an  open-end  line  to  finance  B  and 
secured  by  B  is  a  residential  mortgage 
transaction.-^  •  •  * 

6.  Special  rule  for  principal  dwelling 
When  the  consiuner  is  acquiring  or 
constructing  a  new  principal  dwelling, 
(anyj^a-^  credit  plan  or  extension 
►that  is  subject  to  Regulation  Z  and 
is^  seciued  by  the  equity  in  the 
consiuner's  current  principal  dwelling 
(for  example,  an  advance  to  be  used  as 
a  bridge  loan)  is  still  subject  to  the  right 
of  rescission.  ►For  example,  if  a 
consumer  whose  principal  dwelling  is 
currently  A  builds  B,  to  be  occupied  by 
the  consumer  upon  completion  of 
construction,  a  loan  to  finance  B  and 
secured  by  A  is  subject  to  the  right  of 
rescission.  But  a  credit  transaction 
seaued  by  both  A  and  B  is  a  residential 
mortgage  transaction  and  is  not 
rescindable.-^ 

•  ■  »        •        •        • 

Paragraph  15(dX2) 

1.  Refunds  to  consumer.  •  •  •  "Any 
amount"  includes  finance  charges 
already  accrued,  as  well  as  other  charges 
such  as  ►ferolcer/ees,-^  application 
and  comhlitment  fees^-,-^  or  fees  for  a 
title  search  or  appraisal,  whether  paid  to 
the  creditor,  paid  directly  to  a  third 
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party,  or  passed  on  from  the  creditor  to 
the  third  party.  •  •  * 

•       •        •        •        * 

8.  In  Supplement  I  to  part  226,  luder 
§226.16— Advertising,  under  16(d) 
Additional  Requirements  for  Home 
Equity  Plans,  a  new  paragraph  7.  would 
be  added  to  read  as  follows: 


1226.16   Advertising. 

•  •        •        •        • 

16(d)  Additional  Requirements  for 
Home  Equity  Plans 

•  •        *        »        • 

►7.  Balloon  payment.  In  programs 
where  a  balloon  payment  will  occiur  if 
only  the  minimum  payments  imder  the 
plan  are  made,  the  advertisement  must 
state  that  a  balloon  payment  will  result. 
(See  comment  5b(d)(5)(ii)-3  regarding 
disclosiure  requirements  for  a  balloon 
payment.)-^ 

•  •        •        •        • 

9.  fa  Supplement  I  to  part  226,  under 
§  226. 1 7— General  disclosure 
requirements,  the  following 
amendments  would  be  made: 

a.  Under  Paragraph  17(a)(1).. 
paragraph  5.  would  be  revised; 

b.  Under  Paragraph  1 7(c)(4)..  a  new 
paragraph  4  would  be  added;  and 

c.  Under  17(f)  Early  disclosures., 
paragraph  1.  would  be  revised. 

The  revisions  and  additions  would 
read  as  follows: 


Subpart  C— Closed-end  Credit 

$226.17    General  disclosure  requirements. 

*  *        *        »        • 

Paragraph  17(a)(1) 

*  *        »        •        • 

5.  Directly  related.  The  segregated 
disclosures  may,  at  the  creditor's  option, 
include  any  information  that  is  directly 
related  to  those  disclosures.  Directly 
relation  information  includes,  for 
example,  the  following: 

►i.-^  A  description  of  a  grace  period 
after  which  a  late  paymerit  charge  will 
be  imposed.  For  example,  the  disclosure 
given  under  §  226.18(1)  may  state  that  a 
late  chfljge  will  apply  to  "any  payment 
received  more  than  15  days  after  the  due 
date." 

►ii.-^  A  statement  that  the 
transaction  is  not  seciu«d.  For  example, 
the  creditor  may  add  a  category  labelled 
"unsecured"  or  "not  secured"  to  the 
security  interest  disclosures  given  under 
§  226.18(m). 

►iii.-*i  The  basis  for  any  estimates 
used  in  making  disclosures.  For 
example,  if  the  maturity  date  of  a  loan 
depends  solely  on  the  occurrence  of  a 


future  event,  the  creditor  may  indicate 
that  the  disclosures  assume  that  events 
will  occur  at  a  certain  time. 

►iv.-^  The  conditions  imder  which 
a  demand  feature  may  be  exercised.  For 
example,  in  a  Toan  subject  to  demand 
after  five  years,  the  disclosures  may 
state  that  the  loan  will  become  payable 
on  demand  in  five  years. 

►v--^  An  explanation  of  the  use  of 
pronoims  or  other  references  to  the 
parties  to  the  transaction.  For  example, 
the  disclosures  may  state,  "  'you'  refers 
to  the  customer  and  'we'  refers  to  the 
creditor." 

►vi.-^  Instructions  to  the  creditor  or 
its  employees  on  the  use  of  a  multiple- 
purpose  form.  For  example,  the 
disclosures  may  state,  "Check  box  if 
applicable." 

^^i.-^  A  statement  that  the 
borrower  may  pay  a  minimum  finance 
charge  upon  prepayment  in  a  simple- 
interest  transaction.  For  example,  when 
state  law  prohibits  penalties,  but  would 
allow  a  minimum  finance  charge  in  the 
event  to  prepayment,  the  creditor  may 
make  the  §  226.18(k)(l)  disclosure  by 
stating,  "You  may  be  charged  a 
minimum  finance  charge." 

►viii.-^  A  brief  reference  to  negative 
amortization  in  variable-rate 
transactions.  For  example,  m  the 
variable-rate  disclosure,  the  creditor 
may  include  a  short  statement  such  as 
"Unpaid  interest  will  be  added  to 
principal."  (See  the  commentary  to 
§226.18(f)(l)(iii).) 

►ix.-^  A  brief  caption  identifying  the 
disclosures.  For  example,  the 
disclosures  may  bear  a  general  title  such 
as  "FedenU  Truth  in  Lending 
Disclosures"  or  a  descriptive  title  such 
as  "Real  Estate  Loan  Disclosures." 

►x.-^  A  statement  that  a  due-on-sale 
clause  or  other  conditions  on 
assumption  are  contained  in  the  loan 
document.  For  example,  the  disclosure 
given  under  §  226.18(q}  may  state, 
"Someone  buying  your  home  may, 
subject  to  conditions  in  the  due-on-sale 
clause  contamed  in  the  loan  document, 
assume  the  remainder  of  the  mortgage 
on  the  original  terms." 

►xi."^  If  a  state  or  Federal  law 
prohibits  prepayment  penalties  and 
excludes  the  charging  of  interest  after 
prepayment  from  coverage  as  a  penalty, 
a  statement  that  the  borrower  may  have 
to  pay  interest  for  some  period  after 
prepayment  in  full.  The  disclosure 
given  under  §  226.18(k)  may  state,  for 
example,  "If  you  prepay  your  loan  on 
other  than  the  regular  installment  date, 
you  may  be  assessed  interest  charges 
until  the  end  of  the  month." 

►xii.-^  More  than  one  hypothetical 
example  under  §  226.18(0(l)(iv)  in 
transactions  with  more  than  one 


variable-rate  featxire.  For  example,  m  a 
variable-rate  transaction  with  an  option 
permitting  consumers  to  convert  to  a 
fixed-rate  transaction,  the  disclosures 
may  include  an  example  illustrating  the 
effects  on  the  payment  terms  of  an 
increase  resulting  fit>m  conversion  in 
addition  to  the  example  illustrating  an 
increase  resulting  from  changes  in  the 
index. 

►xiii.-^  The  disclosures  set  forth 
under  §  226.18(f)(1)  for  variable-rate 
transactions  subject  to  §  226.18(f)(2). 

^^v.-^  A  statement  whether  or  not 
a  subsequent  purchaser  of  the  property 
securing  an  obligation  may  be  permitted 
to  assume  the  remaining  obligation  on 
its  original  terms. 

►xv.  A  late-payment  fee  disclosure 
under  §  226.18(1)  on  a  single  payment 
loan.-^ 


Paragraph  17(c)(4) 

•        *        *        •        • 

►4.  Relation  to  prepaid  finance 
charges.  Prepaid  finance  charges  paid 
prior  to  or  at  closing  may  not  be  treated 
as  the  first  payment  period  on  a  loan. 
Thus,  creditors  may  not  disregard  an 
irregularity  in  disclosing  such  finance 
charges.-^ 

1 7(f)  Early  Disclosures 

1.  Change  in  rate  ►or  other  terms'^ 
[No  redisclosure]  ►Redisclosure-^  is 
required  for  changes  that  occur  between 
the  time  disclosures  are  made  and 
consummation,  [unless]  •^►-  the 
annual  percentage  rate  in  the 
consummated  transaction  exceeds  the 
limits  prescribed  in  section  226.  22(a) 
(Vs  of  1  percentage  point  in  regular 
transactions  and  V«  of  1  percentage 

eoint  in  irregular  transactions). 
••Redisclosure  is  also  required,  even  if 
the  APR  is  within  the  permitted 
tolerance,  if  the  disclosures  were  not 
based  on  estimates  in  accordance  with 
section  226.17(c)(2)  and  labelled  as 
such.-^  To  illustrate: 

►i.-^  If  disclosures  are  made  in  a 
regular  transaction  on  July  1,  the 
transaction  is  consummated  on  July  15, 
and  the  actual  annual  percentage  varies 
by  more  than  Va  of  1  percentage  point 
from  the  disclosed  atmual  percentage 
rate,  the  creditor  must  either  redisclose 
the  changed  terms  or  furnish  a  complete 
set  of  new  disclosures  before 
consummation.  Redisclosure  is  required 
even  if  the  disclosures  made  on  July  1 
are  based  on  estimates  and  marked  as 
such;  and 

►ii.  If  disclosures  are  made  on 
January  15.  the  transaction  is 
consummated  on  February  10,  and  the 
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finance  charge  increased  by  S35  but  the 
disclosed  annual  percentage  rate  is 
within  the  permitted  tolerance,  the 
creditor  must  at  least  redisclose  the 
changed  terms.  (See  §  226.18(d)  and 
footnote  41  of  this  part.)^ 
•        •       »        •        • 

10.  In  Supplement  I  to  part  226.  under 
§226.ia— Content  of  disclosures,  the 
following  amendments  would  be  made: 

a.  Under  Paragraph  ia(c)(lMiv).,  a 
new  paragraph  2.  would  be  added:  and 

b.  Under  18(d)  Finance  charge., 
paragraph  2  would  be  revised. 

The  additions  and  revisions  would 
read  as  follows: 


f22C.18   Content  of  dtodoauns. 

•  •        •        *        • 

Paragraph  18(c)(l)(iv) 

•  •       •       •       • 

►2.  Prepaid  mortgage  insurance 
premiums.  RESPA  requires  creditors  to 
give  consiuners  a  settlement  statement 
disclosing  the  costs  associated  with 
mortgage  loan  transactions.  Included  on 
the  settlement  statement  are  mortgage 
insurance  premiums  collected  at 
settlement,  which  are  prepaid  finance 
charges.  In  calculating  the  total  amount 
of  prepaid  finance  charges,  creditors 
should  use  the  amoimt  for  mortgage 
insurance  that  is  listed  on  the  line  for 
mortgage  insurance  on  the  settlement 
statement,  without  adjustment,  even  if 
the  actual  amount  collected  at 
settlemott  varies  because  of  RESPA 's 
escrow  accounting  rules.-^ 

18(d)  Finance  Charge 

2.  Tolerance.  A  tolerance  for  the 
finance  charge  is  provided  in  footnote 
41  ►of  this  part.  When  a  miscalculation 
of  the  amount  financed,  or  of  some  other 
numerical  disclosure  for  which  the 
regulation  provides  no  specific 
tolerance,  results  bom  an  error  in  a 
finance  charge  that  constitutes  a  part  of 
that  amount,  the  miscalculated  amount 
financed  or  other  numerical  disclosure 
does  not  violate  the  act  or  the  regulation 
if  the  finance  charge  disclosed  imder 
§  226.18(d)  is  within  the  permissible 
tolerance  under  footnote  41  of  this 
part*^ 

11.  In  Supplement  I  to  part  226.  imder 
§  226.19 — Certain  residential  mortgage 
and  variable-rate  transactions,  under 
Paragraph  19(b){2)(vii).,  in  paragraph  2., 
three  new  sentences  are  added 
following  the  second  sentence  to  read  as 
follows: 


f2Mw19   Certain 


Federal  Register  /  Vol.  59.  No.  239  /  Wednesday.  December  14.  1994  /  Proposed  Rules 


64359 


Paragiraph  19(b)  2)(vii) 

•  •         •        W         • 

2.  Negative  ai^ortization  and  interest 
rate  carryover.  •  *  •  ►Loans  that 
provide  for  more  than  one  way  to  trigger 
negative  amortiz  ition  are  separate 
variable-rate  pro  pams  requiring 
separate  disdosi  res.  (See  the 
commentary  to  §  226.ig(b)(2)  and 
226.19(b)(3)  for )  discussion  on  the 
definition  of  van  able-rate  loan  programs 
and  the  format  f<  r  disclosure.)  If  a 
consumer  is  give  3  the  option  to  cap 
monthly  paymei  ts  that  may  result  in 
negative  amortizition,  the  creditor  must 
fully  disclose  the  niles  relating  to  the 
option,  including  the  effects  of 
exercising  the  onion  (such  as  negative 
amortization  will  occur  and  the 
principal  loan  bvance  will  increase); 
however,  the  disclosure  in 
§  226.19(b)(2)(vU  )  need  not  be 
provided.'^  •  •  * 

•  *  •  r  • 

12.  In  Supplen  ent  I  to  part  226.  \mder 
§226.22— Detem  dnation  of  the  annual 
percentage  rate,  1  mder  Paragraph 
22(a)(1)..  in  para(  raph  5..  the  reference 
to  footnote  "45a'' is  revised  to  read 
"45d". 

i^ent  I  to  part  226,  imder 
^Rescission,  the 
lents  would  be  nfade: 
aph  23(a)(1)..  in 
paragraph  3.,  the|fourth  sentence  is 
revised  and  two  aew  sentences  are 
added  following  the  fourth  sentence; 

b.  Under  Para^ph  23(a)(1).. 
paragraph  4.  is  r^sed; 

c.  Under  Paragraph  23(d)(2).,  in 
paragraph  1.,  thepdrd  sentence  is 
revised;  and         I 

d.  Under  23(f)  Exempt  transactions., 
in  paragraph  4.,  tjvo  new  sentences  are 
added  following  the  first  sentence,  and 
a  new  sentence  is  added  at  the  end  of 
theparagraph. 

The  revisions  a  id  additions  would 
read  as  follows: 


13.  In  Suppler 
§226.23— Ri^ti 
following  amenc 

a.  Untfer  Pc 


§226.23    Right  of  escission, 


Paraffvph  23(a)(. 


} 


UMI 


3.  Principal  duelling.  *  *  •  When  a 
consiuner  buys  01  builds  a  new  dwelling 
that  will  become  he  consumer's 
principal  dwellin ;  within  one  year  or 
upon  completion  of  construction,  the 
new  dwelling  is  cbnsidered  the 
principal  dwellin  { (when]  ►if^  it 
seciues  the  acquii  ition  or  construction 
loan,  ►in  that  cai  e,  the  transaction 


secujred  by  the  new  dwelling  is  a 
residential  mortgage  transaction  and  is 
not  resdndable.  For  example,  if  a 
consiuner  whose  principal  dwelling  is 
oirrently  A  builds  B.  to  be  occupied  by 
the  consumer  upon  completion  of 
construction,  an  construction  loan  to 
finance  B  and  secured  by  B  is  a 

residential  mortgage  transaction.'^ 

•  •  • 

4.  Special  rule  for  principal  dwelling 
When  the  consiuner  is  acquiring  or 
constructing  a  new  principal  dwelling, 
(anyl  ►a-^  loan  ►(subject  to 
Regulation  Z)-^  secured  by  the  equity  in 
the  consumer's  current  principal 
dwelling  (for  example,  a  bridge  loan)  is 
still  subject  to  the  right  of  rescission 
[regardless  of  the  purpose  of  that  loan] 
►For  example,  if  a  consumer  whose 
principal  dwelling  is  currently  A  builds 
B,  to  be  occupied  by  the  consumer  upon 
completion  of  construction,  a 
construction  loan  to  finance  B  and 
secured  by  A  is  subject  to  the  right  of 
rescission.  But  a  credit  transaction 
secured  by  both  A  and  B  is  a  residential 
mortgage  transaction  and  is  not 
rescindable.-^ 


Paragraph  23(d)(2) 

1  Refunds  to  consumer.  •  •  •  "Any 
amount"  includes  finance  charges 
already  accrued,  as  well  as  other  charges 
such  as  ^broker  fees.'<  application 
and  commitment  fieea^,-*^  or  fees  for  a 
title  search  or  appraisal,  whether  paid  to 
the  creditor,  paid  directly  to  a  third 
party,  or  passed  on  bom  the  creditor  to 
the  Uiird  party.  *  •  • 


23(f)  Exempt  Transactions 

•  •        •        *        • 

4. Atew advances.  *  *  •►The 
creditor  to  whom  the  obligation  was 
initially  made  payable  is  Uie  original 
creditor  In  a  merger,  consolidation,  tn- 
acquisition,  the  successor  institution  is 
considered  the  original  creditor  for 
purposes  of  the  exemption  in 
§226.23(0(2).^*  *  •  ►In  refinancing 
transactions,  any  creditor  that  was  not 
the  original  creditor  for  the  obligation    - 
being  refinanced  must  deliver  the 
general  rescission  notice  (model  form 

*  •        *        •        • 

14.  In  Supplement  I  to  part  226,  under 
Appendix  ).  under  the  subheading 
References,  under  1961  changes:,  the 
second  sentence  would  be  revised  to 
read  as  follows: 


Appendix  J — Annual  Percentage  Rate 
Computations  for  Closed-End  Credit 
Ikansactions 


References 

•       *       *       «       • 

1981  changes:  *  •  •  Paragraph 
(b)(5)(vi)  has  been  revised  to  permit 
creditors  ►in  single-advance,  single- 
payment  transactions  in  which  the  term 
is  less  than  a  year  and  is  equal  to  a 
whole  number  of  months-4i  [in  all  cases 
where  the  transaction  term  equals  a 
whole  number  of  monthsr,  to  use  either 
the  12-monlh  method  or  the  365-day 
method  to  compute  the  number  of  unit- 
periods  per  year. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 
Secretary  of  the  Board  under  delegated 
authority,  December  8, 1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  94-30606  Filed  12-13-94;  8:45  am) 
BlUJNQ  COOE  e21»-01-* 


COMMODITY  FUTURES  TRADING 
COMMISSION  * 

17  CFR  Parts  35  and  36 

Section  4(c)  Contract  Market 
Transactions;  Swap  Agreements 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Extension  of  comment  period. 


summary:  On  October  28, 1994,  the 
Commission  published  in  the  Federal 
Register  a  notice  proposing  rules  in  a 
new  Part  36  which  would  j>ermit  certain 
contract  market  transactions  meeting 
specified  criteria  to  trade  pursuant  to  an 
exemption  from  certain  requirements  of 
the  Commodity  Exchange  Act  and 
Commission  regulations.  The  notice  also 
seeks  comment  on  whether  Part  35 
(Exemption  of  Swap  Agreements) 
should  be  amended  to  include  stand- 
alone prohibitions  of  fiaud  and  "price 
manipulation  similar  to  those  being 
proposed  in  new  Part  36,  and  whether 
the  proposed  requirements  for  eligible 
participants  in  new  Part  36  should  be 
applied  to  the  Commission's  previously- 
granted  exemptions,  including  the 
exemption  for  swap  agreements  in  Part 
35.  59  FR  54139. 

Tlie  applicable  comment  period 
expires  on  December  12, 1994.  The 
Conunission  has  leceiveid  a  number  of 
requests  for  an  extension  of  the 
comment  period,  particularly  with 
regard  to  amendments  to  Part  35.  In 
order  to  ensure  that  all  interested  parties 
have  an  opportunity  to  submit 


meaningful  comments,  the  Conunission 
has  determined  to  extend  the  period  for 
public  comment  concerning  only  those 
issues  involving  swap  agreements.  This 
extension  would  not  affect  the  closing 
date  for  commenting  on  proposed  Part 
36. 

DATES:  Written  comments  concerning 
swap  agreements  must  be  received  by 
the  Commission  by  the  close  of  business 
on  January  31, 1995. 
ADDRESSES:  Comments  should  be  sent  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futiues  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  section 
4(c)  contract  market  transactions  and/or 
swap  agreements. 

FOR  FURTHER  INFORMATION  CONTACT: 
EUyn  S.  Rotii,  Attorney,  Office  of  the 
General  Counsel,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington  DC  20581.  Telephone: 
(202)  254-9880. 

Issued  in  Washington.  DC.  this  8th  day  of 
December.  1994,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
(FR  Doc  94-30690  Filed  12-13-94;  8:45  am] 
BIUMQ  CODE  nSI-OI-W 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service  • 

26  CFR  Parts  1 ,  53  and  301 

[EE-48-M] 

RIN  1545-A077 

Political  Expenditures  by  Section 
501(c)(3)  Organizations 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  dbcument  contains 
proposed  regulations  regarding  excise 
taxes,  accelerated  tax  assessments,  and 
injunctions  imposed  for  certain  poh'tical 
expenditures  made  by  organizations  that 
(without  regard  to  any  political 
expenditure)  would  be  described  in 
section  501(c)(3)  and  exempt  from 
taxation  imder  section  501(a).  These 
sanctions  were  enacted  as  part  of  the 
Revenue  Act  of  1987 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
March  14, 1995. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (EE-48-90),  room 
5228,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 


between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CCJX)M:CORP:T:R  (EE-48-90), 
Courier's  Desk,  Internal  Revenue 
Service,  llli  Constitution  Avenue  NW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Morton  or  Paul  Accettura.  (202) 
622-6070  (not  a  toll-free  number). 

SUPPl^MENTARY  INFORMATKNf: 

Background 

This  document  provides  proposed 
amendments  to  the  Income  Tax 
Regulations  to  supply  rules  under 
sections  4955,  6852,  and  7409  of  the 
Internal  Revenue  Code  of  1986  (Code). 
Sections  4955,  6852,  and  7409  were 
enacted  by  the  Onmibus  Budget 
Reconciliation  Act  of  1987  (OBRA), 
Public  Law  100-203. 

hi  addition,  proposed  amendments 
were  made  to  regulations  under  other 
sections  in  order  to  reflect  the  effects  of 
sections  4955.  6852,  and  7409.  Proposed 
amendments  were  made  to  the 
following  regulations  sections: 
§§1.6091-2,  53.4963-1.  53.6011-1. 
53.6071-1.  53.6091-1.  301.6211-1. 
301.6212-1,  301.6213-1,  301.6861-1. 
301.6863-1,  301.6863-2.  301.7422-1, 
and  301.7611-1. 

These  regulations  will  be  effective 
upon  publication  of  the  final  regulations 
in  the  Federal  Register. 

Explanation  of  Provisions 

Section  501(a)  exempts  from  income 
tax  any  organization  described  in 
section  501(c).  Section  501(c)(3) 
describes  organizations  that  are 
organized  and  operated  exclusively  for 
charitable  purposes.  An  organization  is 
not  described  in  section  501(c)(3)  if  it 
participates  or  intervenes  in  any 
political  campaign  on  behalf  of  (or  in 
opposition  to)  any  candidate  for  public 
office  (political  intervention). 

Before  sections  4955,  6852,  and  7409 
were  enacted  in  1987,  revocation  of  the 
recognition  of  exemption  was  the  sole 
sanction  available  against  political 
intervention  by  public  charities.  In 
contrast,  private  foundations  have  been 
subject  since  1969  to  the  section  4945 
excise  tax  on  taxable  expenditures  such 
as  political  expenditures.  The  sanctions 
in  sections  4955, 6852,  and  7409  apply 
to  all  organizations  described  in  section 
501(c)(3)  (public  charities  and  private 
foundations). 

Congress  enacted  sections  4955,  6852 
and  7409  because  it  determined  that 
revocation  of  exemption  was  not  a 
sufBcient  sanction  to  enforce  effectively 
the  prohibition  on  political  intervention 
by  section  501(c)(3)  organizations.  For 
example,  if  an  organization  engaged  in 
significant,  uncorrected  politi^ 
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interventian.  raivocatian  could  be 
ineSscttve  as  a  penalty  or  detenvnt, 
paiticiilarty  if  the  orauoization  (Msd  all 
its  eaaets  for  political  iBterventim  and 
then  ceased  operations.  On  the  other 
hand,  if  an  organization  made  a  small, 
unintenticmal  political  expenditure  and 
subsequently  adopted  procedures  to 
assure  no  similar  future  expenditures 
(particularly  if  the  responsible  managers 
left  the  organization),  the  revocation 
was  also  inefCactive  because  it  was 
considered  a  disproportionate  penalty 
and.  therefore,  not  used. 

Section  4955  was  modeled  on  the 
section  4945  excise  tax  on  political 
expenditures  (taxable  expenditures) 
according  to  the  legislative  history, 
while  sections  6852  and  7409  pro^de 
new  sanctions  against  flagrant  political 
expenditures  and  flagrant  political 
intervention,  respectively.  Section  4955 
provides  a  two-tiered  excise  tax  on  the 
political  expenditures  of  a  section 
501  (c)(3)  organization  and  on  the 
agreement  of  its  managers  to  make  the 
expenditures.  Section  6852  allows  the 
immediate  assessment  of  section  4955 
taxes  and  income  taxes  against  a  section 
501(c)(3)  oiganizaticHi  in  the  case  of 
flagrant  political  expenditures  by  the 
organization.  Section  7409  enables  the 
Scvvice  to  seek  an  injimction  against 
further  political  expenditures  by  a 
501(c)(3)  organization  after  flagrant 
political  intervention  by  the 
organization. 

The  proposed  regulations  address  the 
following  issues: 

A.  Political  Intervention  Prohibition  for 
Section  501(c)(3)  Organization 
Unaltered 

Consistent  with  the  legislative  history, 
the  proposed  regulations  under  section 
4955  provide  that  the  excise  taxes 
imposed  by  section  4955  do  not  afliect 
the  substantive  standards  for  tax 
exemption  imder  section  501(c)(3). 
under  which  an  organization  is 
described  in  section  501  (c)(3)  only  if  it 
does  not  participate  or  intervene  in  any 
political  campaign  on  behalf  of  any 
candidate  for  public  ofiice.  Revocation 
is  generally  a  separate  issue  fiom  the 
application  of  sections  4955, 6852,  and 
7409,  and  is  not  governed  by  the 
proposed  regulations.  Therefore, 
sections  4955,  6852,  and  7409  may  be 
employed  independent  of  the  presence 
or  absence  of  revocation  proc^dings. 
except  for  the  accelerated  assessment  of 
income  tax  under  section  6852. 

B.  Amplification  of  Political 
Expenditure  Definition 

Section  4955(d)  provides  two 
definitions  of  poUtical  expenditures. 
One  definition  covers  amounts  paid  or 


incurred  by  a  a  ictian  501(c)(3) 
organization  to  participate  or  intervene 
in  the  poUtical  campa^  of  any 
candioBte  for  j  iiblic  office.  For  purposes 
of  this  first  deqnition,  any  expenditure 
that  would  caube  an  organization  that 
makes  the  expenditure  to  be  classified 
as  an  action  ornnization  by  reason  of 
§1.501(c)(3)-llc)(3)(iii)  ia  a  poUtical 
expenditure.  S  icti<m  1.501(c)(3)- 
l(c)(3)(iii)  defij  les  candidate  for  public 
office  and  pro%  des  that  political 
intervention  ca  i  be  direct  or  indirect 

The  other  sti  tutoiy  definition  of 
political  expen  iitures  includes  certain 
expenditiires  o  '  organizations  that  are 
fonned  primarOy  for  the  purpose  of 
promoting  a  person's  candidacy,  or  used 
primarily  for  tnat  purpose  and 
effectively  controlled  by  the  candidate. 
The  proposed  Regulations  follow  the 
legislative  history  by  providing  that 
whether  the  pnmary  purpose  of  an 
organization  islpromoting  an 
individual's  candidacy  or  prospective 
candidacy  depends  upon  facts  and  ' 
dmunstances  pich  as  whether  the 
surveys,  studiea,  and  other  materials 
prepared  by  thi  organization  are  made 
available  only  to  one  candidate  or  are 
made  availablelto  the  general  public, 
and  whether  the  organization  pays  for 
speeches  and  tiavel  expenses  for  only 
one  individualior  for  several  persons. 
The  proposed  Kgulations  provide  that 
^in  organization  is  considered  as 
effectively  controlled  by  a  candidate  or 
prospective  candidate  only  if  the 
individual  has  ^  continuing,  substantial 
involvement  in  the  day-to-day 
operations  or  management  of  the 
organization.   | 

C.  Imposition  df  Initial  Taxes  on 
Organization  Uanager  Under  Section 
4955  I 

Consistent  wtth  the  intention 
expressed  in  thb  legislative  history  that 
section  4955  be  applied  in  a  similar 
manner  to  section  4945  (regarding 
excise  taxes  fog  political  expenditures), 
the  proposed  section  4955  regulations 
follow  the  section  4945  regulations  in 
providing  guidance  on  the  first  tier  tax 
on  organization  managers.  Under 
section  4955(a]|2),  there  is  a  first  tier  tax 
imposed  on  the  agreement  of  any 
organization  manager  to  the  making  of 
any  expendituip,  toowing  that  it  is  a 
political  expenditure,  imless  such 
agreement  is  not  willful  and  is  due  to 
reasonable  cau^.  The  proposed  section 
4955  regulatioi^  follow  the  section  4945 
regulations  in  specifying  the  type  of 
organization  m  inagers  and  the  type  of 
agreement  cov«  ted  by  the  statute.  The 
proposed  secti(  n  4955  regulations  also 
explain  how  to  determine  when  an 
organization  manager  knows  an 


expenditure  is  a  political  expenditure 
and  when  die  apeenmit  is  willful  and 
without  reasonable  cause. 

D.  Abatement.  Refund  or  No  Assesianent 
of  Initial  Section  4955  Taxes 

The  proposed  section  4955 
regulations  follow  the  legislative  history 
in  providing  that  an  initial  tax  under 
section  4955(a)  will  be  abated,  refunded, 
or  not  assessed  if  the  organization  or  an 
oiganization  manager  establishes  to  the 
satisfaction  of  the  IRS  that  the  poHtical 
expenditiue  was  not  willful  and 
flagrant,  and  that  the  political 
expenditure  was  corrected. 

E.  Correction  of  Political  Expenditures 
Under  Section  4955 

As  noted  above,  the  excise  taxes 
provided  in  section  4955  follow  the 
two-tiered  approach  of  the  taxes  on 
taxable  expenditures  by  private 
foundations  provided  in  section  4945. 
Thus,  section  4955  imposes  initial  taxes 
at  moderate  rates,  to  be  followed  by 
more  severe  taxes  if  the  political 
expenditure  in  question  is  not  corrected 
within  a  prescribed  period.  Correction 
of  a  poUtictd  expenditure,  as  defined  in 
section  4955(f)(3),  requires  recovery  of 
the  expenditure  to  the  extent  possible. 
The  proposed  regulations,  following  the 
regulations  under  section  4945,  provide 
that  an  organization  is  not  required  to 
initiate  legal  action  to  recover  an 
expenditure  if  the  action  would  in  all 
probability  not  result  in  tha  satisfaction 
of  execution  on  a  judgment. 

F.  Procedures  for  Taxation  Under 
Section  6852 

Section  6852  provides  for  accelerated 
assessment  of  income  taxes  and  section 
4955  excise  taxes  in  cases  in  which  a 
section  501(c)(3)  organization  makes 
poUtical  expenditures  that  constitute  a 
flagrant  violation  of  the  prohibition 
against  making  such  expenditures.  The 
accelerated  assessment  provisions 
authorize  the  Secretary  to  make  an 
immediate  determination  and 
assessment  of  taxes  payable.  Any    • 
income  taxes  assessed  under  section 
6852  are  computed  as  if  the  taxpayer's 
taxable  year  ended  on  the  date  of  the 
determination. 

The  proposed  regulations  prescribe 
procedures  to  be  followed  in  making  an 
accelerated  assessment  under  section 
6852.  The  regulations  provide  that  such 
an  assessment  must  be  authorized  by 
the  District  Director.  In  addition,  the 
regulations  provide  that  an  organization 
cannot  be  subject  to  an  accelerated 
assessment  of  income  taxes  imder 
section  6852  unless  the  organization 
makes  poUtical  expenditures  that  result 
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in  levocation  of  the  oxganization's  tax 
exemption  under  eectioo  501(a). 

Tlie  proposed  regulations  require  a 
taxpayer  subject  to  an  assessment  under 
seotion  6852  to  pay  the  amount  assessed 
within  10  days  after  the  District  Director 
sends  the  notice  and  demand  for 
immediate  payment.  Finally,  the 
regulations  provide  that  cases  involving 
assessments  under  section  6852  are  not 
cases  in  which  the  collection  of  tax  is 
in  jeopardy.  Therefore,  an  assessment 
under  section  6852  does  not  suspend 
the  normal  collection  procedures. 

G.  Procedures  for  Seeking  an  Injunction 
Under  Section  7409 

The  proposed  regulations  under 

section  7409  provide  procedures  for  the 
IRS  to  use  in  seeking  an  injimction 
against  further  poUtical  expenditures  by 
a  section  501(c)(3)  organization  that  has 
flagrantly  participated  in.  or  intervened 
in  any  poUtical  campaign  on  behalf  of 
(or  in  exposition  to)  any  candidate  for 
pubUc  office  (flagrant  poUtical 
intervention).  The  procedural 
framework  for  seeldng  an  injunction 
consists  of  a  letter  from  the  Assistant 
Commissioner  (Employee  Plans  and 
Exempt  Organizations)  to  the 
oiganization  notifying  it  of  the  Service's 
intention  to  seek  an  injunction  if  the 
flagrant  intervention  does  not  stop  or 
the  diarge  is  not  refuted,  a  10-day 
period  for  the  organization  to  respond  to 
the  letter,  and  the  personal 
determination  by  tiie  Commissioner 
regarding  whether  to  seek  an  injunction. 
The  power  given  to  the  Commissioner 
cannot  be  delegated. 

Special  Analysis 

It  has  been  determined  that  thjj  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EG  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  FlexibiUty 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  PuUic 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 


submitted  timely  to  the  IRS.  AU 
comments  will  be  available  for  pubUc 
inspection  and  copying.  A  pubUc 
hearing  may  be  scheduled  if  requested 
in  imtingby  a  person  that  timely 
submits  written  comments.  If  a  pubUc 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  hearing  wiU  be 
published  in  the  Federal  Rcgistar. 

Drafting  Information 

The  principal  author  of  these 
r^ulations  is  Cynthia  D.  Morton.  Office 
of  Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Oi^ganizations). 
However,  other  personnel  finm  the  IRS 
and  Treasury  Department  participated 
in  their  development 

List  of  Subjects - 

26CFRPartl 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26CFRPart53 

Excise  taxes.  Foundations, 
Investments.  Lobbying,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  tlH 
Regulations 

Accordingly,  26  CFR  parts  1,  53,  and 
301  are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •  *  • 

Par.  2.  Section  1.6091-2  is  amended 
by  adding  paragraph  (g)  to  read  as 
follows: 

S1.6091-3    Place  for  finng  Income  tax 
returns. 


(g)  Returns  of  persons  subject  to  a 
termination  assessment. 
Notwithstanding  paragraph  (c)  of  this 
section,  income  tax  returns  of  persons 
with  respect  to  whom  an  income  tax 
assessment  was  made  under  section 
6852(a)  with  respect  to  the  taxable  )rBar 
must  be  filed  with  the  district  director 
as  provided  in  paragraphs  (a)  and  (b)  of 
this  section. 

PART  Sa-POONDATION  AND  SIMILAR 
EXCISE  TAXES 

Par.  3.  The  authority  citation  for  part 
53  continues  to  read  as  follows: 


Airtharitjr:  26  U.S.Q  7805. 

Par.  4.  Section  53.4955-1  is  added 
under  subpart  K  to  read  as  follows: 

IS3.496S-1    TaaonpoiiiertaxiMndlturae. 

(a)  Relationship  between  section  4K5 
excise  taxes  and  substantive  standards 
for  exemption  under  section  501  (c)(3). 
The  excise  taxes  impoeed  by  section 
4955  do  not  aCfoct  the  substantive 
standards  for  tax  exemption  imder 
section  501(c)(3),  under  which  an 
organization  is  described  in  section 
501(c)(3)  only  if  it  does  not  participate 
or  intervene  in  any  poUtical  campaign 
on  behalf  of  any  candidate  few  pubUc 
office. 

(b)  Imposition  of  initial  taxes  on 
organization  managers— {!)  In  geneml. 
The  excise  tax  under  section  4955(a)(2) 
of  the  Internal  Revenue  Code  on  the 
^reement  of  any  organization  manager  • 
to  the  making  of  a  poUtical  expenditure 
by  a  section  501(c)(3)  organization  is 
imposed  only  in  cases  v^ere — 

(i)  A  tax  is  imposed  by  section 
4955(a)(1): 

(ii)  The  organization  manager  knows 
that  the  expenditure  to  which  the 
manager  agrees  is  a  poUtical 
eimenditure;  and 

liii)  The  agreement  is  wiUfid  and  is 
not  due  to  reasonable  cause. 

(2)  Type  of  organization  managers 
covered— {i)  In  general.  The  tax  under 
section  4955(a)(2)  is  Imposed  only  on 
those  oiganization  managers  who  are 
authorized  to  approve,  or  to  exercise 
discretion  in  recommending  approval 
of,  the  making  of  the  expenditure  by  the 
organization  and  on  those  organization, 
managers  who  are  members  of  a  group 
(such  as  the  organization's  board  of 
directors  or  trustees)  which  is  so 
authorized. 

(ii)  Officer.  For  purposes  of  section 
4955(f)(2)(A),  a  person  is  an  officer  of  an 
organization  if — 

(A)  That  person  is  specifically  so 
designated  under  the  certificate  of 
incorporation,  bylaws,  or  other 
constitutive  documents  of  the 
foundation;  or 

(B)  That  person  regulariy  exercises 
general  authority  to  make  administrative 
or  poUcy  decisions  on  behalf  of  the 
organization.  Independent  contractors, 
acting  in  a  capacity  as  attorneys, 
accountants,  and  investment  managers 
and  advisors,  are  not  officers. 

(iii)  Employee.  For  purposes  of 
section  4955(0(2)(B),  an  individual 
rendering  services  to  an  organization  is 
an  employee  of  the  organization  only  if 
that  individual  is  aQ  employee  within 
the  meaning  of  section  3121(d)(2). 

(3)  Type  of  agreement  required.  An 
orgamzation  manager  agrees  to  the 
making  of  a  political  expenditure  if  the 
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manager  manifests  approval  of  tibe 
expenditure  which  is  sufBcient  to 
constitute  an  exercise  of  the 
oi^ganization  manager's  authority  to 
approve,  or  to  exercise  discretion  in 
apommending  approval  of,  the  making 
oithe  expenditure  by  the  organization. 
The  manifestation  of  approval  need  not 
be  the  final  or  decisive  approval  on 
behalf  of  the  organization. 

(4)  Knowing— ii)  General  rule.  For 
purposes  of  section  4955.  an 
organization  manager  is  considered  to 
have  agreed  to  an  expenditure  knowing 
that  it  is  a  political  expenditure  only 
if— 

(A)  The  manager  has  actual 
knowledge  of  sufficient  facts  so  that, 
based  solely  upon  these  facts,  the 
expenditure  would  be  a  political 
e»)enditiire; 

(B)  The  manager  is  aware  that  such  an 
expenditure  under  these  circumstances 
may  violate  the  provisions  of  federal  tax 
law  governing  political  expenditures: 
and 

(C)  The  manager  negligently  fails  to 
make  reasonable  attempts  to  ascertain 
whether  the  expenditure  is  a  political 
expenditure,  or  the  manager  is  aware 
that  it  is  a  political  expenditure. 

(ii)  Amplification  of  general  rule.  For 
purposes  of  section  4955,  knowing  does 
not  mean  having  reason  to  know. 
However,  evidence  tending  to  show  that 
an  organization  manager  has  reason  to 
know  of  a  particular  fact  or  particular 
rule  is  relevant  in  determining  whether 
the  manager  had  actual  knowledge  of 
the  fact  or  rule.  Thus,  for  example, 
evidence  tending  to  show  that  an 
organization  manager  has  reason  to 
know  of  sufficient  facts  so  that,  based 
solely  upon  those  facts,  an  expenditure 
would  be  a  political  expenditure  is 
relevant  in  determining  whether  the 
manager  has  actual  knowledge  of  the 
facts. 

(5)  Willful.  An  organization  manager's 
agreement  to  a  political  expenditure  is 
willful  if  it  is  voluntary,  conscious,  and 
intentional.  No  motive  to  avoid  the 
restrictions  of  the  law  or  the  incurrence 
of  any  tax  is  necessary  to  make  an 
agreement  willful.  However,  an 
organization  manager's  agreement  to  a 
pohtical  expenditure  is  not  willful  if  the 
manager  does  not  know  that  it  is  a 
political  expenditure. 

(6)  Due  to  reasonable  cause.  An 
organization  manager's  actions  are  due 
to  reasonable  cause  if  the  manager  has 
exercised  his  or  her  responsibility  on 
behalf  of  the  organization  with  ordinary 
business  care  and  ppidence. 

(7)  Advice  of  counsel.  An  organization 
manager's  agreement  to  an  expenditure 
is  ordinarily  not  considered  knowing  or 
willful  and  is  ordinarily  considered  due 


pohtical  expenc 
4955  (or  that  e? 
to  certain  guidej 
expenditures), 
written  legal  o| 
reasoned  even  i 
which  is  subs 


to  reasonable  c<  use  if  the  manager,  af^er 
fiill  disclosure  <  f  the  factual  situation  to 
legal  coimsel  (iacluding  house  coimsel), 
relies  on  the  advice  of  counsel 
expressed  in  a  i^soned  written  legal 
opinion  that  ansxpenditure  is  not  a 
jiture  under  section 
mditures  conforming 
nes  are  not  political 
(or  this  purpose,  a 
nion  is  considered 
'  it  reaches  a  conclusion 
,  iently  determined  to  be 
incorrect,  so  loi^  as  the  opinion 
addresses  itself  to  the  facts  and 
apphcable  law.  A  written  legal  opinion 
is  not  considere  i  reasoned  if  it  does 
nothing  more  (t  an  recite  the  facts  and 
express  a  conch  ision.  However,  the 
absence  of  advi(  e  of  coimsel  with 
respect  to  an  ex  lenditure  does  not,  by 
itself,  give  rise  I )  any  inference  that  an 
organization  ma  oager  agreed  to  the 
making  of  the  e:  pehditiire  knowingly, 
willfully,  or  wit  lout  reasonable  cause. 

(8)  Cross  refex  s/ice.  For  provisions 
relating  to  the  b  irden  of  proof  in  cases 
involving  the  is  lue  of  whether  an 
organization  ma  aager  has  knowingly 
agreed  to  the  mi  king  of  a  political 
expenditure,  se<  section  7454(b). 

(c)  Amplificai  ion  of  political 
expenditure  de)  njfion— {!)  General 
rule.  Any  expen  iiture  that  would  cause 
an  organization  that  makes  the 
expenditure  to  be  classified  as  an  action 
organization  by  ^ason  of  §  1.501(c)(3)- 
l(c)(3)(iii)  is  a  pblitical  expenditure 
within  the  meting  of  section 
4955(d)(1).         1 

(2)  Other  political  expenditures — (i) 
For  piuposes  of  pection  4955(d)(2),  an 
organization  is  effectively  controlled  by 
a  candidate  or  prospective  candidate 
only  if  the  individual  has  a  continuing, 
substantial  involvement  in  the  day-to- 
day operations  <  r  management  of  the 
organization.  Ai .  organization  is  not 
effectively  conti  ailed  by  a  candidate  or 
a  prospective  ca  ididate  merely  because 
it  is  affiliated  w  th  the  candidate,  or 
merely  because  he  candidate  knows  the 
directors,  office]  s,  or  employees  of  the 
organization.  Ti  e  effectively  controlled 
test  is  not  met  n  erely  because  the 
organization  car  ies  on  its  research, 
study,  or  other  e  ducational  activities 
with  respect  to  s  ubject  matter  or  issues 
in  which  the  in(  ividual  is  interested  or 
with  which  the  Individual  is  associated. 

(ii)  For  purposes  of  section  4955(dK2), 
a  determination  |of  whether  the  primary 
purpose  of  an  oipanization  is  promoting 
the  candidacy  of  prospective  candidacy 
of  an  individual' for  public  office  is 
made  on  the  bads  of  all  the  facts  and 
circiunstances. '  he  factors  to  be 
considered  inch  de  whether  the  surveys, 
studies,  materia  s,  etc.  prepared  by  the 
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organization  are  made  available  only  to 
the  candidate  or  are  made  available  to 
the  general  public;  and  whether  the 
organization  pays  for  speeches  and 
travel  expenses  for  only  one  individual, 
or  for  speeches  or  travel  expensies  of 
several  persons.  The  fact  that  a 
candidate  or  prospective  candidate 
utiUzes  studies,  papers,  materials,  etc., 
prepared  by  the  organization  (such  as  in 
a  speech  by  the  candidate)  is  not  to  be 
considered  as  a  factor  indicating  that  the 
organization  has  a  purpose  of  promoting 
the  candidacy  or  prospective  candidacy 
of  that  individual  where  such  studies, 
papers,  materials,  etc.  are  not  made 
available  only  to  that  individual. 

(iii)  Expenditures  for  voter 
registration,  voter  tiunout,  or  voter 
education  constitute  other  expenses, 
treated  as  political  expenditures  by 
reason  of  section  4955(d)(2)(E),  only  if 
the  expenditures  violate  the  prohibition 
on  political  activity  provided  in  section 
501(c)(3). 

(d)  Abatement,  refund,  or  no 
assessment  of  initial  tax.  No  initial 
(first-tier)  tax  will  be  imposed  under 
section  4955(a),  or  the  initial  tax  will  be 
abated  or  refunded,  if  the  organization 
or  an  organization  manager  establishes 
to  the  satisfaction  of  the  IRS  that — 

(1)  The  political  expenditure  was  not 
willful  and  flagrant;  and 

(2)  The  pohtical  expenditure  was 
corrected. 

(e)  Correction — (1)  Recovery  of 
Expenditure.  For  purposes  of  section 
4955(f)(3)  and  this  section,  correction  of 
a  pohtical  expenditure  is  accomplished 
by  recovering  part  or  all  of  the 
expenditure  to  the  extent  recovery  is 
possible,  and,  where  full  recovery 
cannot  be  accomphshed,  by  any 
additional  corrective  action  which  the 
Commissioner  may  prescribe.  The 
organization  making  the  political 
expenditure  is  not  under  any  obligation 
to  attempt  to  recover  the  expenditure  by 
legal  action  if  the  action  would  in  all 
probability  not  result  in  the  satisfaction 
of  execution  on  a  judgment. 

(2)  Establishing  safeguards. 
Correction  of  a  political  expenditure 
must  also  involve  the  establishment  of 
sufficient  safeguards  to  prevent  future 
pohtical  expenditures  by  the 
organization.  The  determination  of 
whether  safeguards  are  sufficient  to 
prevent  future  pohtical  expenditures  by 
the  organization  is  made  by  the  District 
Director. 

(f)  Effective  date.  This  section  is 
effective  the  date  these  regulations  are 
pubhshed  as  final  regulations  in  the 
Federal  Register. 


fS140S3-1    (AmMMMI 

Par.  5.  hi  §  53.4963-1,  paragraphs  (a), 
(b),  and  (c)  are  amended  by  adding  the 
reference  "4955,"  immediately  after  the 
reference  "4952.". 

$53.601 1-1    [AirmmMI 

Par.  6.  In  section  §  53.6011-1, 
paragraph  (b)  is  amended  as  follows:  1. 
hi  the  first  sentence,  the  language  "or 
4945(a),"  is  removed  and  ".  4945(a)  or 
4955(a)."  is  added  in  its  place. 

2.  In  the  last  sentence,  the  language 
"or  495S(a)"  is  added  immediately 
following  the  langii4igp  "section 
4945(a)". 

Par.  7.  Section  53.6071-l(a)  is 
amended  by  adding  paragraph  (e)  to 
read  as  follo%vs: 

§53.6071-1    Time  for  mng  returns. 

*        •        •        *        • 

(e)  Taxes  related  to  p(dJtical 
expenditures  of  organizations  described 
in  section  501(c)(3)  of  the  Internal 
Revenue  Code.  A  Form  4720  required  to 
be  filed  by  §  53.601  l-l(b)  for  an 
organization  liable  for  tax  hnposed  by 
secUon  4955(a)  must  be  filed  by  the 
unextended  due  date  for  filing  its 
aimual  information  return  under  section 
6033  or,  if  the  organization  is  exempt 
from  filing,  the  date  the  oiganizatioa 
would  be  required  to  file  an  annual 
information  return  if  it  was  not  exmnpt 
from  filing.  The  Form  4720  of  a  person 
whose  taxable  year  ends  on  a  date  other 
than  that  on  which  the  taxable  year  of 
the  organization  described  in  section 
501(c)(3)  ends  must  be  filed  on  or  before 
the  ISth  day  of  the  fifth  month 
following  the  close  of  the  prason  's 
taxable  year. 

Par.  8.  Section  53.6091-1  is  amended 
by  adding  paragraph  (d)  to  read  as 
follows: 

§53.6091-1    PiaoeforfllfMcliMlar42tax 
nMums. 

*        •        •        •        • 

(d)  Returns  of  persons  subject  to  a 
termination  assessment. 
Notwithstanding  paragraph  (c)  of  this 
section,  income  tax  returns  of  persons 
with  respect  to  vAtam  a  diapter  42  tax 
assessment  was  made  under  section 
6852(a)  with  respect  to  the  taxable  year 
must  be  filed  with  the  district  director 
as  provided  in  paragraphs  (a)  and  (b)  of 
this  section. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  9.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 


§301.it11-1 

Par.  10.  hi  §301.6211-1,  the  last 
sentence  of  paragraph  (b)  is  amended  by 
adding  "or  6852  "  immediately  after 
"section  6851". 


§301.6212-1 

Par.  11.  Id  $  301.6212-1,  the  second 
sentence  of  paragraph  (c)  is  amended  by 
adding  "termination  assessments  in 
secUon  6851  or  6852."  immediately 
after  "section  6213(b)(1),". 

§301.6213-1    [AmandMll 

Par.  12.  Section  301.6213-1  is 
amended  as  follows: 

1.  Paragraph  (a)(2).  first  sentence,  is 
amended  by  adding  ".  6852." 
immediately  after  "section  6851". 

2.  Paragraph  (e).  first  sentence,  is 
amended  by  adding  "4955." 
unmediately  after  "4952.". 

Par.  13.  Section  301.6852-1  is  added 
immediately  following  §  301.6851-1  to 
read  as  follows: 

§301.6852-1    Tarminadon  assessments  of 
tax  in  th*  ease  of  ftagrant  political 
eivendlluras  of  asdion  SOIfc^ 


Attthariljr:  26  U.S.C.  780S 


(a)  Autiiority  for  making.  Any 

assessment  under  section  6852  as  a 

resuh  of  a  flagrant  violation  by  a  section 

501(c)(3)  organization  of  the  prohibition 

against  maldng  poUtical  expenditures 

must  be  authorized  by  the  District 
Director. 

(b)  Determination  of  income  tax.  An 
organization  shall  be  subject  to  an 
assessment  of  income  tax  under  section 
6852  only  if  the  flagrant  violation  of  the 
prohibition  against  making  poUtical 
expenditures  results  in  revocation  of  the 
organization's  tax  exemption  under 
section  501(a)  because  it  is  not 
described  in  section  501(c)(3).  An 
organization  subject  to  such  an 
assessment  is  not  hable  for  income  taxes 
for  any  period  prior  to  the  effective  date 
of  the  revocation  of  the  organization's 
tax  exemption. 

(c)  Payment.  Where  a  District  Director 
has  made  a  determination  of  income  tax 
under  paragraph  (b)  of  this  section  or  of 
section  4955  excise  tax,  notwithstanding 
any  other  provision  of  law,  any  tax  will 
become  immediately  due  and  payable. 
The  taxpayer  is  required  to  pay  the 
amount  of  the  assessment  within  10 
days  after  the  District  Director  sends  the 
notice  and  demand  for  immediate 
payment  regardless  of  the  filing  of  an 
administrative  appeal  or  of  a  court 
petition.  Regardless  of  filing  an 
administrative  appeal  or  of  petitioning  a 
court,  enforced  collection  action  may 
proceed  after  the  10-day  payment  period 
unless  the  taxpayer  posts  the  bond 
described  in  section  6863.  For  ptirposes 


of  collection  procedures  sudi  as  section 
6331  (regarding  levy),  assessments 
uiider  the  authority  of  paragraph  (a)  of 
this  section  do  not  constitute  situations 
in  which  the  collection  of  such  tax  is  in 
jeopardy  and,  therefore,  do  not  suspend 
normal  collection  procedures. 

(d)  Effective  date.  This  section  is 
effective  the  date  these  regulations  are 
published  as  final  regulations. 

§301J861-1    [AiUMMtod] 

Par.  14.  In  §  301.6861-1,  paragraph  (g) 
is  amended  by: 

1.  Adding  Uie  language  "49S5(a)," 
immediately  after  "4952(a).". 

2.  Adding  the  language  "4955(b)," 
immediately  after  "4952(b),". 

§301.6663-1    (AinwMMl 
Par.  15.  Section  301.6863-1  is 

amended  as  follows: 

1.  Paragraph  (a)(1)  is  amended  by 
adding  tiie  language  ",  or  under  section 
6852  (refierred  to  as  a  poUtical 
assessment  for  purposes  of  this 
section)"  immediately  after  "for 
purposes  of  this  section)". 

2.  Paragraphs  (a)(3).  (a)(4).  and  (b)  are 
amended  by  adding  the  language  "tx 
poUtical  assessment"  immediately  ^er 
"jeopardy  assessment". 

3.  Paragraph  (b)  is  further  amended  by 
adding  the  language  "(or  poUtical 
assessment)"  immediately  after 
"jeopardy"  in  the  last  sentence. 

§301.6863-2    (Amandwg 

Par.  16.  hi  §  301.6863-2.  paragraph 
(a),  the  first  sentence  is  amended  by 
adding  the  language  "6852," 
immediately  after  "section  6851,". 

Par.  17.  Section  301.7409-1  is  added 
immediately  after  §  301.740&-1  to  read 
as  foUows: 

§301.740»-1    Action  to  enjoin  flagrant 

polWcal  expsndliurBS  of  sscifon  501(c)0) 
organlzabons. 

(a)  Letter  to  organization.  When  the 

Assistant  Commissioner  (Employee 

Plans  and  Exempt  Oi^ganizations) 

concludes  that  a  section  501(c)(3) 

organization  has  engaged  in  flagrant 

poUtical  intervention  and  is  likely  to 

continue  to  engage  in  poUtical 

intervention  that  involves  poUtical 

expenditures,  the  Assistant 

Commissioner  (Employee  Plans  and 

Exempt  Organizations)  shaU  send  a 

letter  to  the  organization  providing  it 

with  the  facts  based  on  which  the 

Service  beUeves  that  the  organization 

has  been  engaging  in  flagrant  poUtical 

intervention  and  is  likely  to  continue  to 

engage  in  poUtical  intervention  that 

involves  poUtical  e^qienditures.  The 

organization  wiU  have  10  calendar  days 

after  the  letter  is  sent  to  respond  by 

estabUshing  that  it  will  immediately 


64364       Federal  Register  /  Vol.  59,  No.  239 


Federal  Regirter  /  Vol.  59.  No.  239  /  Wednesday.  December  14,  1994  /  Proposed  Rules       64365 


64364       Federal  Register  /  Vol.  59.  No.  239  / 


cease  engaging  in  political  intervention, 
or  by  providing  the  Service  with 
sufficient  information  to  refute  the 
Service's  evidence  that  it  has  been 
engaged  in  flagrant  political 
intervention.  The  Internal  Revenue 
Service  will  not  proceed  to  seek  an 
injunction  under  section  7409  until  after 
the  close  of  this  10-day  response  period. 

(b)  Determination  by  Commissioner.  If 
the  organization  does  not  respond 
within  10  calendar  days  to  the  letter 
under  paragraph  (a)  of  this  section  in  a 
manner  sufficient  to  dissuade  the 
Assistant  Commissioner  (Employee 
Plans  and  Exempt  Organizations)  of  the 
need  for  an  infimction,  the  file  will  be 
forwarded  to  the  Commissioner  of 
bitemal  Revenue.  The  Commissioner  of 
Internal  Revenue  will  personally 
determine  whether  to  forward  to  the- 
Department  of  Justice  a  ^ 
recommendation  that  it  immediately 
bring  an  action  to  enjoin  the 
organization  firom  making  further 
political  expenditures.  The 
Commissioner  may  also  recommend 
that  the  court  action  include  any  other 
action  that  is  appropriate  in  ensuring 
that  the  assets  of  the  section  501(c)(3) 
organization  are  preserved  for  section 
501(c)(3)  purposes.  The  authority  of  the 
Commissioner  to  make  the 
determinations  described  in  this 
paragraph  may  not  be  delegated  to  any 
other  persons. 

(c)  Flagrant  political  intervention.  For 
purposes  of  this  section,  flagrant 
political  intervention  is  defined  as 
participation  in.  or  intervention  in 
(including  the  publication  and 
distribution  of  statements),  any  political 
campaign  by  a  section  501(c)(3) 
organization  on  behalf  of  (or  in 
opposition  to)  any  candidate  for  public 
office  in  violation  of  the  prohibition  on 
such  participation  or  intervention  in 
section  501(c)(3)  and  the  regulations 
thereunder  if  the  participation  or 
intervention  is  flagrant. 

(d)  Effective  date.  This  section  is 
effective  the  date  these  regulations  are 
published  as  final  regulations. 

1301.7422-1    [Amended] 

Par.  18.  In  §  301.7422-1,  paragraphs 
(a),  (c)  and  (d)  are  amended  by  adding 
the  language  "4955,"  immediately  after 
"4952.". 

S  301761 1-1    [Anwndad] 

Par.  19.  hi  §  301.7611-1,  A-6,  the  first 
sentence  is  amended  by  adding  the 
language  "or  6852,"  inunediately  after 
"section  6851". 

Maisarel  Mifawr  Richardson, 

Commissioner  of  Internal  Revenue. 
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ENVIRONMi 
AGENCY 

40  CFR  Parti 
[CA71-6-661( 


rAL  PROTECTION 


i  FRL-«115-1] 


Approval  and  Promulgation  of  State 
implementation  Plans;  Caiifomia  State 
Implementati4  m  Plan  Revision;  Ventura 
County  Air  P(  llution  Control  District 

AGENCY:  Envii  onmental  Protection 
Agency  (EPA) 
ACTION:  Propo  ied  rule. 


SUMMARY:  EP/  is  proposing  to  approve 
revisions  to  thje  Caiifomia  State 
Implementation  Plan  (SIP)  which 
concern  the  c^trol  of  volatile  organic 
compoimd  (VOC)  emissions  from 
gasoline  transfer  operations,  and 
petroleum  sumps,  pits,  ponds,  and  well 
cellars.  The  intended  effect  of  proposing 
approval  of  th  sse  rules  is  to  regulate 
emissions  of  \  OCs  in  accordance  with 
the  requireme  its  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Rules  Section  of  this  k'ederal 
Register,  the  ^A  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  )roposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amen  iment  and  anticipates  no 
adverse  comm  jnts.  A  detailed  rationale 
for  this  appro\  al  is  set  forth  in  the  direct 
final  rule.  If  n<  i  adverse  conunents  are 
received  in  rei  ponse  to  this  proposed 
rule,  no  furthe  :  activity  is  contemplated 
in  relation  to  t  lis  rule.  If  EPA  receives 
adverse  comm  mts,  the  direct  final  rule 
will  be  withdr  iwn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  flnal  rule  based  on  this 
proposed  ruleJ  The  EPA  will  not 
institute  a  secdnd  comment  period  on 
this  documenti  Any  parties  interested  in 
this  action  should  do  so 


Its  on  this  proposed  rule 
bd  in  writing  by  January 


commenting 

at  this  time. 

DATES:  Comm« 

must  be  recei\ 

13, 1995. 

ADDRESSES:  WHtten  comments  on  this 

action  should  t>e  addressed  to:  Daniel  A. 

Meer,  Rulemaling  Section  (A-5-3),  Air 

and  Toxics  Division,  U.S. 

Environmental  Protection  Agency. 

Region  IX,  75  ^awthome  Street,  San 

Francisco,  CA  64105-3901. 
Copies  of  th(  rule  revisions  and  EPA's 

evaluation  rep  >rt  of  each  rule  are 

available  for  piblic  inspection  at  EPA's 

Region  IX  offiqe  during  normal  business 

hours.  Copies  f  f  the  submitted  rule 
>o  available  for 
le  following  locations: 
Resources  Board, 
>urce  Division,  Rule 
iction,  2020  "L"  Street, 


revisions  are 
inspection  at 
Caiifomia  Air 

Stationary 

Evaluation 

Sacramento,jCA  95812 


Ventura  County  Air  Pollution  Control 
District.  702  toimty  Square  Drive, 
Ventura.  CA  93003. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mae 

Wang,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone 
(415) 744-1200. 

SUPPLEMENTARY  INPORMATION:  This 
document  concerns  the  following  rules 
&t)m  the  Ventura  County  Air  Pollution 
Control  District:  Rule  70,  Storage  and 
Transfer  of  Gasoline;  Rule  71,  Crude  Oil 
and  Reactive  Organic  Compound 
Liquids;  and  Rule  71.4,  Petroleum 
Sumps,  Pits,  Ponds,  and  Well  Cell^. 
These  mles  were  submitted  to  EPA  by 
the  Caiifomia  Air  Resources  Board  on 
November  18, 1993.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  action 
which  is  located  in  the  Rules  Section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401-767lq. 

Dated:  November  18, 1994 
David  P.  Rowekamp. 
Acting  Regional  Administrator 
(PR  Doc.  94-30611  Filed  12-13-94;  8:45  am 

BiLUNQ  CODE  6660  60  W 


40  CFR  Part  52 
[CO36-4-e305b;  FRL-6117-7J 

Clean  Air  Act  Approval  and 
Promulgation  of  PM,o  Contingency 
Measure  Plans  for  Canon  City  and 
Lamar,  CO 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  mlemaking. 

SUMMARY:  EPA  proposes  to  hilly 
approve  the  contingency  measures 
submitted  by  the  State  of  Colorado  on 
December  9, 1993,  for  the 
nonattainment  areas  of  Canon  City  and 
Lamar,  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM,o) 
The  submittal  was  made  in  accordance 
with  the  requirements  specified  imder 
section  172(c)(9)  of  the  Clean  Air  Act 
(Act).  In  the  final  mles  section  of  this 
Federal  Register,  EPA  is  approving  the 
State  Implementation  Plan  (SIP) 
revision  as  a  direct  final  mle  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  raticmale 
for  the  approval  is  set  forth  in  the  direct 
final  rule  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
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in  relation  to  this  rule.  If  EPA  does 
receive  adverse  comments,  however, 
then  the  direct  final  mle  will  be 
withdrawn,  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  upon  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this 
document.  Any  parties  interesting  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  mle 
must  be  received  in  writing  by  January 
13, 1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Vicki 
Stamper  (8ART-AP),  Air  Programs 
Branch,  at  the  EPA  Regional  Office 
hsted  below.  Copies  of  the  documents 
relevant  to  this  proposed  rule  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  Vm,  Air  Programs 
Branch,  999  18th  Street,  suite  500, 
Denver,  Colorado,  80202-2466,  (303) 
293-0966;  and  Air  Pollution  Control 
Division,  Colorado  Department  of 
Health,  4300  Cherry  Creek  Drive  South, 
Denver,  Colorado,  80222-1530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  U.S.  Environmental 
Protection  Agency,  Region  Vm,  Air 
Programs  Branch,  999  18th  Street,  suite 
500,  Denver,  Colorado,  80202-2466, 
(303) 293-1765. 

SUPP1.EMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
mle  which  is  located  in  the  mles 
section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  November  25. 1994. 
Jack  M.  McGraw, 
Acting  Regional  Administrator     ' 
[PR  Doc.  94-30609  Filed  12-13-94;  8:45  ami 
BILUNG  CODE  6560-60-P 


40  CFR  Part  52 

[CA  »5-6-«691b;  FRL-6118-q 

Approval  and  Promulgation  of  State 
Imptomentatlon  Plans;  Caiifomia  State 
Impiementation  Plan  Revision,  Placer 
County  Air  Pollution  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  mle. 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Caiifomia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from  paper 
treating  operations  using  phenoUc  and 
melamine  resins. 

The  intended  effect  of  proposing 
approval  of  this  mle  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  final  mles  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  mle.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
mle,  no  further  activity  is  contemplated 
in  relation  to  this  mle.  If  EPA  receives 
adverse  comments,  the  direct  final  mle 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  mle  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  mle 
must  be  received  in  writing  by  January 
13, 1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9.  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901. 

Copies  of  the  mle  revisions  and  EPA's 
evaluation  report  for  the  mle  are 
available  for  pubUc  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
Caiifomia  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street. 

Sacramento,  CA  95812. 
Placer  County  Air  Pollution  Control 

District,  11464  B  Avenue,  Auburn,  CA 

95603. 


FOR  FURTHER  INFORMATION  CONTACT: 
Duahe  P>  James,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  telephone: 
(415)  744-1191. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Placer  County  Air 
Pollution  Control  District's  (PCAPCD) 
Rule  230,  "PlasUc  Products  and 
Materials — Paper  Treating  Operations," 
submitted  to  EPA  on  July  13, 1994,  by 
the  Caiifomia  Air  Resources  Board.  For 
further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  mles 
section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  1. 1994. 
Nora  L.  McGee, 
Acting  Regional  Administrator 
[PR  Doc.  94-30511  Filed  12-13-94;  8:45  ami 
MUMQ  CODE  6S«»-5(M> 


40  CFR  Part  721 
[OPPTS-€0591F;  FRL-4898-4] 
RIN  2070-AB27 

2-Propenoic  Acid,  2-Methy1-,  2I3-(2H- 
Benzotriazoi-2-yl>-4- 
hydroxyphenyl]ethyl  Ester  and  2- 
Substituted  Benzotriazoie;  Proposed 
Modification  of  Significant  New  Use 
Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  mle. 


SUMMARY:  EPA  is  proposing  to  modify 
the  significant  new  use  mles  (SNUR) 
promulgated  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  2-propenoic  acid,  2-methyl-,  2(3-(2H- 
benzotriazol-2-yl)-4-hydroxyphenyll 
ethyl  ester  and  2-substituted 
benzotriazoie  based  on  a  modification  to 
the  TSCA  5(e)  consent  order  regulating 
the  substances. 

DATES:  Written  comments  must  be 
received  by  EPA  on  or  before  January 
13, 1995. 

ADDRESSES:  All  comments  must  be  sent 
in  triplicate,  with  additional  sanitized 
copies  if  confidential  business 
information  (CBI)  is  involved,  to:  OPPT 
Document  Receipt  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Rm.  E-C99.  Washington,  DC 
20460.  Comments  should  include  the 
docket  control  niunber.  The  docket 
control  number  for  the  chemical 
substances  in  this  SNUR  is  OPPTS- 
50591F.  Nonconfidential  versions  of 
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comment*  on  this  piopoMd  lule  will  be 
placed  in  the  rulemaking  rocoid  and 
will  be  available  for  pulmc  inspection. 
Unit  IV.  of  this  preamble  omtains 
additional  information  on  submitting 
comments  containing  CBL 
FOR  FURTHER  INFORMATION  CONTACT. 
Susan  B.  Hazen.  Director,  TSCA 
Assistance  OfGce  (7408),  OfBce  of 
Pollution  Preventi(m  and  Toxics, 
Environmental  Protection  Agency.  Rm. 
E-543B.  401  M  St.  SW..  Washington. 
DC  20460.  Telephone:  (202)  554-1404. 
TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  25. 1991  (56 
FR  19228).  EPA  issued  a  SNUR 
establishing  significant  new  uses  for  2- 
propenoic  add.  2-methyl-.  2[3-(2H- 
benzotriazo]-2-yl)-4- 
hydroxyphenyl)e^yl  ester  and  2- 
substituted  benzotriazole  besed  on  the 
section  5(e)  omsent  order  for  the 
substances.  Because  of  additional  data 
EPA  has  received  for  these  substances. 
EPA  is  proposing  to  modify  the  SNUR. 

I.  Background 

EPA  is  proposing  to  modify  the 
significant  new  use  requirements  for  the 
following  chemical  substances  under  40 
CFR  part  721  subpart  E.  In  this  unit. 
EPA  provides  a  brief  description  for  the 
substance,  including  itsPNW  number, 
chemical  name  (geiwric  name  if  the 
specific  name  is  claimed  as  CBI),  CAS 
nimiber  (if  assigned),  bttsis  for  the 
modification  of  the  section  S(e)  consent 
order  for  the  substance,  and  the  CFR 
citation  in  the  regulatory  text  section  of 
this  proposed  rule.  Further  background 
information  for  the  substances  is 
contained  in  the  rulemaking  record 
referenced  in  Unit  m.  of  this  preamble. 

PIINNumbwP-«0-433 

Chemical  name:  2-Propenoic  add,  2- 
methyl-,  2(3-(2ifbenzotriazoI-2-yl)^- 
hydroxyphenyl)ethyl  ester. 
CAS  number:  Not  available. 
Effective  date  of  modification  of  section 
5(e)  consent  order  June  9, 1994. 
Basis  for  modification  of  section  S(e) 
conxnt  order:  The  Company  petitioned 
the  Agency  to  modify  the  consent  order 
and  SNUR  to  permit  use  of  air-puriiying 
respirators  equipped  with  high 
effidency  particulate  air  filter 
cartridges.  EPA,  throu^  written 
correspondence,  negotiations,  and 
meetings  with  the  Company, 
recalculated  the  risk  assessment  of  the 
PMN  based  on  infiormation  provided  by 
the  Company.  Based  on  this  risk 
assessment,  the  Agency  determined  that 
respirators  whidi  would  provide  an 
approved  protection  factor  (APF)  of  50 
adequately  protects  the  wroikers  who 
may  be  e^qtoeed  to  the  PMN  substance 
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via  inhalation.  The  Agency  has 
determined,  therefore,  that  modifying 
the  consent  or^er  and  SNUR  would  not 
pose  an  unreaionable  risk  of  injury  to 
human  health  br  the  environment. 
CFR  citation:  40  CFR  721.8450. 

PMN  Number  MO-335 

Chemical  nan^:  (generic)  2-Substituted 
benzotriazole.] 
CAS  number:  llot  available. 
Effective  date  hf  modification  of  section 
5(e)  consent  oider:  June  9, 1994. 
Basis  for  mod^ation  of  section  5(e) 
consent  order^fThe  Company  petitioned 
the  Agency  to  modify  the  consent  mder 
and  SNUR  to  ijeimit  use  of  air-purifying 
respirators  equipped  with  high 
efficiency  paraculate  air  filter 
cartridges.  EpA,  through  written 
correspondenqe,  negotiations,  and 
meetings  with  the  Company, 
recalculated  tl^^e  risk  assessment  of  the 
PMN  based  onjinformation  provided  by 
the  Company.  Based  on  this  risk 
assessment.  tb4  Agency  determined  that 
respirators  which  would  provide  an 
APF  of  50  adeouately  protects  the 
workers  who  n  lay  be  exposed  to  the 
PMN  substano  >  via  inhalation.  The 
Agency  has  de  ermined,  therefore,  that 
modifying  the  ct>nsent  order  and  SNUR 
would  not  posi  an  unreasonable  risk  to 
human  health  pr  the  environment. 
CFR  citation:  m  CFR  721.1765. 

n.  Objectives  lid  RatioBalc  of 
Proposing  Modification  of  Ihe  Ruk 

During  revielv  of  the  PMNs  submitted 
for  the  dbemicil  substances  that  are  the 
subject  of  this  proposed  modification, 
EPA  concluded  that  regulation  was 
warranted  un*r  section  5(e)  of  TSCA 
pending  the  development  of  information 
suffident  to  mike  a  reasoned  evaluation 
of  the  health  eleds  of  the  substances. 
EPA  identifiedlthe  tests  considered 
necessary  to  eMJaluate  the  risks  of  the 
substances  and  identified  the  protective 
equipment  necessary  to  protect  any 
workers  who  may  be  exposed  to  the 
substances.  The  basis  for  such  findings 
is  in  the  rulemaking  record  referenced 
in  Unit  HI.  of  t|is  preamble.  Based  on 
these  Hndings,  a  section  5(e)  consent 
order  was  neg(«iated  with  the  PMN 
submitter  and  1 1  SNUR  was 
promuleated. 

In  li^t  of  thf  petition  to  modifythe 
consent  order  ^d  SNUR  and  the 
recalculation  of  the  risk  assessm«it  of 
the  PMN  substinces  based  on 
informaticm  previded  by  the  petitioner. 
the  Agency  determined  air-purifying 
respirators  equipped  with  high 
efficiency  particulate  air  filter  cartridges 
would  adequately  protect  the  woHccts 
who  may  be  e}^>o8ed  to  the  PMN 
substances  via  nhalation.  The  Agency 


has  determined,  therefore,  that 
modifying  the  consent  (»der  and  SNUR 
would  not  pose  an  unreasonable  risk  to 
human  health.  The  proposed 
modification  of  SNUR  provisions  for  the 
substances  designated  herein  is 
consistent  mth  the  provisions  of  the 
section  5(e)  order. 

m.  Rulemaking  Record 

The  record  for  the  rule  which  EPA  is 
proposing  to  modify  was  established  at 
OPPTS-50591  This  record  includes 
information  considered  by  the  Agoicy 

in  developing  the  rule  and  indudes  the 
modification  to  consent  orders  to  which 
the  Agency  has  responded  with  this 
proposal. 

A  public  version  of  the  record, 
without  any  CBI,  is  available  in  the 
CK>PT  Nonconfidential  Information 
Center  (NCIC)  &om  12  noon  to  4  p.m 
Monday  through  Friday,  except  legal 
holidays.  The  TSCA  NQC  is  located  in 
Rm.  NE-B607. 401  M  St..  SW  . 
Washington.  EXl 

IV.  Comments  Containing  Confidentiai 
Business  Infonnatioa 


Any  person  who  sulnnits  comments 
claimed  as  CBI  must  marii  the 
comments  as  "confidential,"  "trade 
secret."  or  other  appnq;>riate 
designation.  Comments  not  daimed  as 
confidential  at  the  time  of  submissicm 
wilLbe  placed  in  the  public  file.  Any 
comments  maiked  as  confidential  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  part  2.  Any  party 
submitting  comments  claimed  to  bis 
confidential  must  prepare  and  submit  a 
public  version  of  the  comments  that 
EPA  can  place  in  the  public  file 

V.  Regulatory  Assessment 
Requirements 

EPA  is  modifying  the  requirements  of 
the  rule  by  eliminating  one  of  the 
recordkeeping  requirements.  Any  costs 
or  burdens  assodated  with  the  rule  will 
be  reduced  when  the  rule  is  modified 
Therefore.  EPA  finds  that  no  additional 
assessments  of  costs  or  burdens  are 
necessary  under  Executive  Order  12866 
the  Regulatory  Flexibility  Act  (5  U.S.C 
605(b)),  or  the  Paperwork  Redudion  Ad 
(44  U.S.C.  3501  efseq.). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection,  Chemicals 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements.  Significant 
new  uses. 


Dated:  December  1. 1994. 
Joseph  A.  Carra, 

Acting  Director.  Office  of  Pollution  Prevention 
and  Toxics. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART721~{AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607.  and 
2625(c). 

2.  In  §  721.1765  by  revising  paracraph 
(a)(2)(i)  to  read  as  follows: 

§721.1765   2-Substituted  l>enzotriazoie. 
(a)  *    *    • 
(2)*    •    • 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
§  721.63(a)(1),  (a){2)(i).  (a)(2){iii).  (a)(3). 
(a)(4).  (a)(5)(ii).  (a)(5)(iv),  (a)(5)(v), 
(a)(6)(i).  (a)(6)(ii).  (a)(6)(iv),  (b) 
(concentration  set  at  0.1  percent),  and 
(c). 

•  •    •    •    » 

3.  In  §  721.8450  by  revising  paragraph 
(a)(2)(i)  to  read  as  follows: 

§721.8450    2-Propenoicscld,2Hnethyt-, 
2[3-(2H4)enzoti1azol-2  yi)-4- 
hydroxyphenyQethyl  ester.    • 

(a)*    •    • 

(2)«     •     • 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
§  721.63(a)(1),  (a)(2)(i),  (a)(2)(iii),  (a)(3). 
(a)(4),  (a)(5)(u),  (a)(5)(iv).  (a)(5)(v). 
(a)(6)(i).  (a)(6)(ii).  (a){6)(iv). 
(b) (concentration  set  at  0.1  percent),  and 
(c). 

•  »    •    •    • 

(FR  Doc.  94-30734  Filed  12-13-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Substance  Abuse  and  Mental  Health 
Services  Administration 

42  CFR  Part  51 
RIN  0905-AD99 

Requirements  Applicable  to  Protection 
and  Advocacy  of  Individuals  With 
Mental  Illness;  Notice  of  Proposed 
Rulemaking 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  PHS. 
HHS. 

ACTION;  Notice  of  proposed  rulemaking. 


SUMMARY:  The  1091  Protection  and 
Advocacy  for  Individuals  with  Mental 


Illness  (PAIMI)  Act  reauthorization 
stipulated  that  the  Secretary  shall 
promulgate  regulations  for  the 
implementation  of  authorized  activities 
of  the  Protection  and  Advocacy  (PftA) 
Systems.  Thus,  this  rule  proposes 
regulations  to  implement  Titles  I  and  III 
of  the  PAIMI  Ad  of  1986.  as  amended 
and  will  govern  the  authorized  activities 
carried  out  by  the  Protection  and 
Advocacy  Systems  to  protect  and 
advocate  the  rights  of  individuals  with 
mental  illness.  Authorized  activities 
include  investigation  of  incidents  of 
abuse  and  neglect  and  the  pursuit  of 
legal,  administrative  and  other 
appropriate  remedies  to  ensure  the 
protection  of  the  rights  of  individuals 
with  mental  illness  in  facilities 
providing  care  or  treatment.  In 
accordance  with  the  provisions  set 
forth,  thfe  system  must  be  given  access 
to  records,  facilities  and  individuals 
with  mental  illness.  Each  designated 
system  must  have  a  governing  authority 
or  board  whose  members  broadly 
represent  and  are  knowledgeable  about 
the  needs  of  its  clients.  In  addition,  the 
system  must  establish  an  advisory 
coimcil  to  the  PAIMI  program.  PAIMI 
program  priorities  are  developed  by  the 
governing  authority  jointly  with  the 
advisory  council 

The  proposed  regulations  are 
intended  to  provide  basic  definitions 
and  to  clarify  the  requirements  of  the 
PAIMI  Act  governing  the  authorized 
activities  and  provisions  to  be  carried 
out  by  the  P&A  Systems  to  protect  and 
advocate  the  rights  of  individuals  with 
mental  illness. 

The  proposed  regulations  are  not 
intended  to  preempt  further  regulation 
in  the  field  by  States.  Consistent  with 
the  established  principles  of 
Constitutional  law,  the  proposed 
Federal  regulations  will  supersede  State 
law  to  the  extent  that  there  is  a  conflid. 
DATES:  To  ensure  consideration, 
comments  must  be  submitted  on  or 
before  February  13, 1995. 
ADDRESSES:  Please  address  comments 
to:  Director,  Center  for  Mental  Health 
Services.  5600  Fishers  Lane.  Room  15- 
105,  Rockville,  Maryland  20857. 

Two  weeks  after  the  close  of  the 
comment  period,  comments  and  letters 
addressing  the  proposed  PAIMI  program 
regulations,  will  be  available  for  public 
inspection  in  the  Office  of  Consumer, 
Family,  and  PubUc  Information.  5600 
Fishers  Lane,  Room  15-81.  Rockville. 
Maryland  20857 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  NataUe  Reatig.  Chief.  Protection  and 
Advocacy  for  Individuals  with  Mental 
Uhiess  Program,  (301)  443-3667  (Voice). 
This  is  not  a  toll-free  number.  This 


dociunent  is  available  in  accessible 
formats  (cassette  tape,  braille,  large  print 
or  computer  disk)  upon  request. 

SUPPLEMENTARY  INFORMATION: 

Program  History 

In  1975.  the  Department  of  Health  and 
Human  Services  (the  Department) 
established  a  program  pursuant  to  Part 
C  of  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Ad  (DD 
Act)  [42  U.S.C.  6041,  et  seq.],  providing 
formula  grant  support  to  the  Protection 
and  Advocacy  System  (system) 
designated  by  each  State  to  proted  and 
advocate  the  rights  of  persons  with 
developmental  disabilities.  This 
program  (PADD)  is  presently 
administered  by  the  Administration  on 
Developmental  Disabilities  (ADD). 

Since  1986.  the  Department  has 
provided  additional  formula  grant  funds 
to  the  same  State-designated  systems  to 
protect  and  advocate  the  rights  of 
individuals  with  mental  ilhiess 
pursuant  to  the  Protection  and 
Advocacy  for  Individuals  with  Mental 
Ilhiess  (PAIMI)  Act  of  1986.  as  amended 
(42  U.S.C.  10801  et  seq.].  This  program 
is  administered  bv  the  Center  for  Mental 
Health  Service  (CMHS)  in  the  Substance 
Abuse  and  Mental  Health  Services 
Administration  (SAMHSA). 

These  proposed  regulations  govern 
activities  earned  out  by  the  P&A 
systems  under  the  PAIMI  Act  to  proted 
and  advocate  the  rights  of  individuals 
with  mental  illness.  ADD  will  also  be 
proposing  to  amend  its  regulations 
governing  system  operations  under  the 
DD  Act  to  implement  recent 
amendments  and  clarify  certain 
requirements. 

Description  of  PAIMI  Program 

Formula  grants  are  made  to  the 
system  designated  by  the  State  under 
Part  C  of  the  DD  Ad  to  protect  and 
advocate  the  rights  of  individuals  with 
mental  illness.  The  system  must  have 
the  authority  to  investigate  incidents  of 
abuse  and  neglect  and  to  pursue  legal, 
administrative  and  other  appropriate 
remedies  to  ensure  the  protection  of  the 
rights  of  individuals  with  mental  illness 
in  facilities  providing  care  or  treatment.' 
In  accordance  with  the  provisions  set 
forth,  the  system  must  be  given  access 
to  records,  facilities  and  individuals 
with  mental  illness. 

Each  designated  system  must  have  a 
governing  authority  or  board  whose 
members  broadly  represent  and  are 
knowledgeable  about  the  needs  of  its 
clients.  In  addition,  the  system  must 
estabhsh  an  advisory  council  to  the 
PAIMI  program.  PAIMI  program 
priorities  are  developed  by  the 
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govecniiig  authority  iointly  with  the 
advifoiy  coundL 

A  Mction*by-a0ction  diacusdon  of  the 
propoMd  rule  foUo%n: 

Part  51— Requirements  Applicable  to 
the  Protection  and  Advocacy  for 
Individuals  With  Mental  Illness  Program 

ApplicabUity 

Section  51.1,  as  propoaed.  indicates 
that  raquiiements  are  aj^licable  to  State 
designated  systems  cairj^ng  out  a 
protection  and  advocacy  program  for 
individuals  with  mental  illness  funded 
under  the  Act 

Definitions 

Section  51.2  proposes  definitions  for 
terms  not  defined  in  the  Act.  Definitions 
of  "AIM5,"  "Department."  and  "Fiscal 
Year"  are  the  same  as  the  definitions  in 
ADD  regulations  governing  protection 
and  advocacy  systems.  The  definitions 
of  "Governor"  and  "System"  have  the 
exact  meaning  as  the  definition  in  ADD 
regulations  and  difiisr  only  slightly  in 
phrasing.  "System"  refers  to  the  P<kA 
agency  desisted  by  the  Governor 
under  the  I>9velopmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  [42 
U.S.C.  6041. 6042]  v^ch  administers 
both  DD  and  PAIMPI  programs. 
"Program,"  as  used  in  the  regulations, 
denotes  activities  involved  with 
carrying  out  a  protection  and  advocacy 
program  for  individuals  with  mental 
illness  funded  under  the  Act.  "Act," 
"Center"  and  "Director"  refer  to  the 
Protection  and  Advocacy  for  Individuals 
with  Mental  Qlness  Act.  as  amended, 
the  Cmter  for  Mental  Health  Services 
and  its  Director,  respectively. 

In  keeping  with  Congressional  intent. 
Senate  Report  (S.  Rept.)  102-114  on  the 
Protection  and  Advocacy  for  Mentally 
111  Individuals  Amendments  Act  of  1991 
at  8.  the  regulations  propose  a  definition 
of  "care  or  treatment"  The  proposed 
definition  of  "care  or  treatment"  of  an 
individual  with  mental  illness  is  based 
on  the  survey  format  Mental  Health 
Service  System  Reports,  "Data 
Standards  for  Mental  Health  Decision 
Support  Systems,"  ("Data  Standards") 
used  by  the  National  Institute  of  Mental 
Health  and  the  MCHS.  It  was  developed 
through  consensus  in  the  mental  health 
field.  The  definition  of  "care  or 
treatment,"  operating  in  conjunction 
with  the  term  "facilities,"  which 
includes  homeless  shelters,  jails  and 
prisons,  provides  a  broad  range  of 
access  for  P&A  systems  to  individuals 
with  mental  illness.  Facilities  tfiat 
render  care  or  treatment  under  §  102(4) 
of  the  Act  (42  U.S.C.  10802]  are 
intended  to  mean  those  that  provide 
overnight  care  accompanied  l^  services 
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to  jNrevent  iden  ify,  reduce  <v  stabilise 
mental  illness  c  r  emotional  impainnent 
("Data  Standar<  i"  at  16). 

Theproposec  definitions  of  "public 
entity"  and  "pnvate  entity"  distinguish 
between  an  orgaiizational  unit  of  a 
State  or  local  gcvemment  or  a  quasi- 
public  oiganiza^on  exercising  one  or 
mtve  governmental  powers,  and  a 
nonprofit  or  for-profit  corpOTationi 
partnership  or  ouier  nongovemmoital 
oiganization.     I 

The  propose(S  definition  of  "legal 
guardian,  conservator,  legal 
representative"  to  include  individuals 
appointed  and  ipgularly  reviewed  by  a 
State  court  or  agancy  empowered  under 
State  law  to  appbint  and  review  such 
officers  is  wid^  used  throughout  the 
program.  It  ori^ated  in  House  Report 
(H.  Rept.)  99-4G|i  at  7  (accompanying 
H.R.  3492  preliitiinary  to  passage  of 
Pub.L.  99-319.  Nov.  21, 1985).  It  is 
intended  to  include  only  those 
individuals  whd  are  given  the  legal 
authority  to  male  all  decisions  on 
behalf  of  an  ind|vid\ud  with  mental 
illness.  Persons  beting  only  as  a 
representative  ppyee  or  acting  only  to 
handle  financial  matters,  attorneys  or 
others  acting  onjbehalf  of  an  individual 
with  mental  illness  in  individual  legal 
matters,  the  Statb,  or  officials 
responsible  for  the  provision  of  health 
or  mental  health  services  to  the 
individual  and  athei  persons  who  are 
not  legally  appointed  are  not  included. 

Subpart  A— Bade  Requirements 

Formula  for  Determining  Allotments 

Section  51.3, 4s  proposed,  states  that 
funds  shall  be  apportioned  as  prescribed 
by  the  Act. 


Grants  Admini 

Section  51.4, 
of  Htle  45  CFR 
programs  fundei 


si  ration  Reqiiirements 

proposed,  lists  parts 
\  rhich  apply  to  PAIMI 
under  the  Act. 


EUgibility  for  Al  otment 

Section  51.5,  t  s  proposed,  requires 
systems  designa^d  by  the  Governor  of 
a  State  under  Part  C  of  the  DD  Act  [42 
U.S.G.  6041.  et  seq.]  to  provide 
assurances  of  cojnpliance  with  the 
PAIMI  Act  and  regulations  and  to  be 
operational  in  o^er  to  receive  the  State 
allotment  for  a  PWIMI  program.  In 
addition,  the  Governor  must  give  a 
written  assiu^nc  9  that  the  allotment  will 
be  used  to  suppl  sment  and  not  to 
supplant  the  lev  A  of  non-Federal  funds 
available  in  the  $tate  to  protect  and 
advocate  the  rights  of  individuals  with 


mental  illness.  I 
this  assurance  at 


the  Governor  provides 
the  same  time  as  he/ 
she  provides  assi  irances  to  ADD  imder 
45  CFR  part  13a  >.  the  system  shall 


submit  a  copy  of  the  Governor's 
assurance  as  part  of  its  applicaticm  for 
PAIMI  funds. 

Use  of  Allotments 

Section  51.6,  as  proposed,  delineates 
certain  impeimissiDle  uses  of  grant 
funds.  Allotments  may  not  be  used:  (1) 
supplant  the  level  of  non-Federal  funds 
used  for  PAIMI  activities;  (2)  support 
lobbying  acti^dties  to  influence 
proposed  or  pending  Federal  legislation 
or  appropriations:  or  (3)  produce  or 
distribute  written,  audio  or  visual 
materials  intended  or  designed  to 
support  or  deCsat  any  candidate  for 
public  office.  However,  program 
activities  may  include  "monitoring, 
evaluating  and  commenting  upon  the 
development  and  implementatitm  of 
Federal.  State,  and  local  laws, 
regulations.  Slate  plans,  budgets, 
policies,  programs,  hearings,  levies  and 
commimiw  action  whidi  will  affect 
mentally  iU  persons  iindividuals  with 
mental  illness]."  [S.  Rept  99-109  on 
Protection  and  Advocacy  for  Mentally 
111  Persons  Act  of  1985  at  9  Quly  25, 
1985);  see  also.  R  Rept  9&-401  at  9]. 

Section  51.6(d),  as  proposed,  also 
clarifies  that  the  restriction  in  section 
104(b)(1)  of  the  Act  [42  U.S.C 
10804(b)(1)],  that  a  designated  State 
system  may  use  no  more  than  five 
percent  of  the  annual  allotment  for 
administrative  expenses  which  includes 
State  administrative  and  monitcHing 
costs  but  does  not  include  costs  of 
training  and  technical  assistance  or  the 
salaries,  wages  or  benefllts  of  program 
staff.  This  will  assure  that  Fed«al  funds 
for  eligible  systems  will  be  used  for 
protection  and  advocacy  services,  "to 
the  greatest  extent  possible,"  in  keeping 
with  the  legislative  intent  (S.  Rept.  99- 
109  at  12).  No  funds  may  be  used  by  the 
State  for  administrative  costs  where  the 
eligible  system  is  not  a  State  agency  (H. 
Rept.  99-401  at  9). 

Section  51.6(e),  as  proposed,  also 
implement»fftstrictions  found  in  section 
104(b)(2)  of  the  Act  [42  U.S.C.  10804(b)J. 
Under  section  104(b)(2)  of  the  Act  [42 
U.S.C.  10804(b)(2)].  no  nlore  than  ten 
percent  of  an  annual  allotment  may  be 
used  for  providing  technical  assistance 
and  training.  This  may  include  a  portion 
of  the  salaries  and  administrative 
support  of  system  or  program  staff  who 
provide  training  or  technical  assistance 
to  other  staff,  contractors,  or  membera  of 
the  governing  board  or  advisory  council 
as  a  significant  component  of  their 
responsibilities. 

Eligibility  for  Services 

Under  section  51.7,  as  proposed, 
protection  and  advocacyjservices 
funded  under  the  Act  must  be  provided 
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in  accordance  with  pnman  priorities 
and  policies  established  by  the 
governing  authority  jointly  with  the 
mental  health  advisory  coimdL  Such 
protection  and  advocacy  services  may 
be  provided  to  m  individual  with 
mental  illness  who  is  a  resident  or 
inpatient  in  a  fedlity  providing  care  or 
treatment:  who  is  in  the  process  of  being 
admitted  to  a  fedlity  rendering  care  or 
treatment,  includii^  persons  being 
transported  to  sudi  a  facility:  or,  who  is 
invohmtmily  confined  in  a  mimicipal 
detention  facility  for  reasons  other  than 
serving  a  sentence  resulting  from- 
conviction  for  a  criminal  offense. 
Federal  funds  may  also  be  used  to 
provide  services  to  an  otherwise  eligible 
individual  who  is  a  resident  in  a  Federal 
fedlity  providing  care  or  treatment 
upon  the  request  of  that  individual,  or 
that  individual's  legal  guardian, 
conservator,  or  other  l^al 
representative.  Representatives  of  such 
individuals  are  accorded  all  the  righta 
and  authority  aoooided  other 
representatives  of  reddenU  (rfsudi 
activities  pursuant  to  State  and  odier 
Federal  laws.  Activities  in  federal 
fedlities  are  subject  to  the  system's 
appropriately  established  priorities  and 
polides. 

Protection  and  advocacy  services  may 
be  provided  to  individuals  with  regard 
to  inddenta  whidi  occurred  while  they 
were  eligible  under  the  Act.  even 
though  the  inddmt  is  reported  to  the 
P&A  system  after  their  discharge  from 
the  fsdlities  or  after  the  expiraticm  of 
their  90-day  post  dischaige  eligibility. 
This  reflecta  the  legislative  concern  that 
appropriate  diaduurge  planning  and 
placCTient  take  place  in  that  attempta  to 
withdraw  mental  health  care  or 
treatment  services  from  individuals 
with  mental  illness  without  propo* 
preparation  can  be  as  harmful  as 
neglectful  isolation  at  inappropriate 
treatment  (H.  Rept.  99-401  at  8-^).  TTiis 
also  reflecta  the  legislative  intent  that 
the  Ad's  restriction  on  periods  of 
coverage  is  not  a  limitation  on  the  time 
at  vi^ch  remedies  may  be  sought  nor  a 
limitation  on  the  time  dining  which 
actions  may  extend.  Other  laws 
respecting  statutes  of  limitations  and 
requirements  for  settlement  and 
adjudication  are  not  altered  by  the  Ad 
(H.  Rept.  99-401  at  9). 

In  addition,  allotmenta  may  be  used  to 
provide  representation  in  dvil 
commitment  proceedings  where  this  is 
the  means  used  to  appeal  or  otherwise 
challenge  procedures  which  have 
subjected  the  individual  to  abuse  or 
negled  or  otherwise  violated  his  or  her 
righta. 


Annual  Reports 

Section  51.8.  as  proposed,  describes 
the  content  and  other  spedficetions  of 
the  annual  report  requbed  by  section 
105(aM7)  of  the  Ad  (42  U.S.C. 

10805(a)(7)l. 

Financial  Status  Reporto 

Section  51.9.  as  proposed,  requires 
that  a  grantee  shall  sufamit  a^nendal 
status  report  in  aecordanoe  mitt  45  CFR 

Remedial  Actions 

Section  51.10,  as  proposed,  provides 
that  noncompliance  with  the  provisions 
of  the  Ad.  regulations  or  other 
established  grant  polides  and 
procedures,  including  reporting 
requirementa,  may  be  considered  a 
material  breach  of  the  terms  and 
conditions  of  the  grant  award  v**ich  can 
result  in  remedial  actions. 

Sections  51.11-51.20    Reserved 

Subptat  B—Proffton  Administration 
and  Priorities 

Contrads  for  Program  Operations 

Sedicm  51.21(a),  as  proposed,  permita 
a  system  to  contred  %vith  one  or  man 
public  or  private  nonprofit 
oiganizations  to  carry  out  all  or  a 
portion  of  the  program's  protadion  and 
advocacy  services  as  long  as  the  system 
institutes  oversight  and  monitoring 
procedures.  The  system  and  the 
provider  must  enter  into  a  written 
agreement  which  spedfies  the 
protection  and  advocacy  services  to  be 
performed  and  evidences  that  the 
provider  can  meet  the  terms  and 
conditions  of  the  grant. 

Eligible  systems  are  encouraged  imder 
section  104(a)(2)  of  the  Ad  [42  U.S.C. 
10804(a)(2)]  to  enter  into  program 
contrads  with  groups  run  by 
individuals  who  are  receiving  or  have 
received  mental  health  services  or  by 
family  members  of  sudi  individuals,  as 
well  as  with  other  organizations  with 
relevant  expertise.  Such  arrangements 
build  on  the  experience  of  these  groups 
and  foster  cooperative  efforts  (S.  Rept 
99-109  at  9-10). 

Governing  Authority 

Section  51.22,  as  proposed,  describes 
the  composition  of  the  governing 
authority  and  ite  program  oversight 
responsibilities.  Under  section  105(c)  of 
the  Act  (42  U.S.C  10805(c)].  a  single 
governing  authority  oversees  both 
PAIMI  and  DD  activities.  Members  of 
any  multi-member  governing  board 
which  functions  as  the  governing 
authority  must  "broadly  represent  or 
[be]  *  *  •  knowledgeable  about  the 
needs  of  the  clienta  served  by  the 


system."  To  ensure  this,  the  Ad 
spedfies  that  members  vdio  are  broadly 
representative  indude  individuals  who 
have  received  or  are  receiving  mental 
health  services  and  family  membera  of 
sudi  individuals.  [See  section 
105(cXl)(B)  of  the  Ad  [42  U.S.C 
10805(c)(lHB)]]. 

Ruther.  the  proposed  regulation 
spedfies  that  an  individual  or  family 
member  who  serves  on  a  system's 
governing  board  in  a  representative 
capadty  must  have  dired  experience 
with  the  needs  of  clienta  served  by  the 
system.  And.  if  the  governing  authority 
is  a  nonprofit  entity,  the  chairperson  of 
the  program's  advisory  coundl  must  be 
a  member.  Other  advisory  coundl 
memben  are  also  eligible  to  serve  on  the 
governing  board.  In  addition,  each 
systmn  is  required  to  estabHsh  ite  own 
poUdes  and  procedures  for  the  selection 
and  service  of  governing  board 
memben.  These  requirementa 
implement  1988  amendmenta.  found  in 
section  105(c)(1)(B)  of  the  Ad  [42  U.S.C 
10805(c)(1)(B)).  They  are  intended  to 
"ensure  that  protection  and  advocacy 
systems,  which  historically  sored 
peraons  with  developmental  disabifities, 
have  added  to  their  governing  boards 
representatives  of  the  mental  health 
community  who  are  knowledgeable 
about  the  spedal  advocacy  needs  of 
mental  ill  individuals,  including 
iTidividuals  who  have  received  or  are 
receiving  mental  health  services  and 
family  membera  of  such  individuals." 
[S.  Rept  100-454  on  Protection  and 
Advocacy  for  Mentally  111  Individuals 
Amendmenta  Ad  of  1988,  at  8  (Aug.  5. 
1988)].  Finally,  continuing  efforts 
should  be  made  to  increase  the 
involvement  of  ethnic  and  radal 
minorities  in  program  governance  and 
administration  to  assure  that  the 
program  addresses  the  needs  of  minority 
individuals  with  mental  illness  (H. 
Rept.  102-319  of  the  Protection  and 
Advocacy  for  Mentally  111  Individuals 
Amendments  Act  of  1991  at  8;  S.  Rent 
102-114  at  7).  *^ 

Advisory  Coundl 

Section  51.23,  as  proposed, 
implements  requiremrata.  found  in 
section  105(a)(6)  of  the  Ad  (42  U.S.C. 
10805(a)(6}l,  for  an  advisory  council  to 
advise  the  system  on  polides  and 
priorities  governing  protection  and 
advocacy  activities  for  individuals  with 
mental  illness.  The  coundl  membership 
should  be  broadly  representative  of 
persons  and  groups  who  are 
knowledgeable  about  mental  illness  and 
the  needs  of  the  clients  served  by  the 
system  (S.  Rept.  99-109  at  p.  10-11).  At 
least  60  percent  of  the  council  membera. 
including  the  chairperson,  roust  be 
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individuals  who  have  received  or  are 
receiving  mental  health  services,  or 
family  members  of  such  individuals. 
Such  persons,  have  a  "valuable 
perspective  on  the  advocacy  needs  of 
individuals  with  mental  illness,  as  well 
as  on  potential  priority  areas  for  the 
system"  (S.  Rept.  100-454  at  9). 

The  statutorily-based  requirement  that 
such  persons  constitute  three/fifths  of 
the  council  membership  is  designed  to 
assure  that  their  experience  and 
knowledge  will  inform  program 
priorities  and  policies,  hi  addition, ' 
continuing  efforts  should  be  made  to 
increase  the  involvement  of  ethnic  and 
racial  minorities  in  program  governance 
and  administration  to  assure  that  the 
program  addresses  the  needs  of  minority 
individuals  with  mental  illness  (H. 
Rept.  102-319  at  8;  S.  Rept.  102-114  at 
7). 

Each  system  shall,  at  least  annually, 
provide  the  advisory  council  with 
reports,  materials  and  fiscal  data  to 
assist  the  members  in  carrying  out  their 
responsibiUties.  It  shall  also  establish 
policies  and  procedures  for  reimbursing 
expenses  inciured  by  council  members, 
including  travel  costs  and  costs  of 
caring  for  family  members  with  mental 
illness  or  developmental  disabilities 
during  the  activity  period,  so  as  to 
enable  those  with  Ihnited  financial 
resources  to  participate  fully  in  council 
activities. 

Program  Priorities 

Section  51.24,  as  proposed, 
implements  requirements,  found  in 
sections  lQ5(a)(6)(A)  and  105(c)(2)(B)  of 
the  Act  142  U.S.C.  10805(a)(6)(A)  and 
10805(c)(2)(B)].  mandating  that  the 
policies  and  priorities  which  will 
govern  the  program  be  estabUshed  by 
the  governing  authority  jointly  with  the 
advisory  council.  The  governing 
authority  should  engage  the  full  and 
active  participation  of  the  advisory 
council  in  this  process  (S.  Rept.  100- 
454  at  8). 

The  annual  priorities  must  specify  the 
short-term  goals  and  objectives  of  the 
program  and  have  measurable 
outcomes,  as  is  done  in  setting  priorities 
for  DD  programs.  Case  selection  criteria 
and  the  availability  of  staff  and 
monetary  resources  must  be  considered. 
Attention  should  also  be  focused  on  the 
special  problems  and  cultural  barriers 
that  individuals  with  mental  illness 
who  have  multiple  handicaps  or  who 
are  members  of  racial  or  ethnic 
minorities,  face  in  obtaining  mental 
health  care  and  treatment. 

Priorities  are  to  be  reviewed  annually 
by  the  governing  authority  and  the 
advisory  council  and  revised  as 
necessary.  Public  comment  is  an 
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Re  }t 
Grievance  Proc<  dure 

Section  51.25 ,  as  proposed, 
implements  req^rements.  found  in 
section  105(a)(9^  of  the  Act  [42  U.S.C. 
10805(a)(9)),  fo« grievance  procedures 
that  will  address  two  classes  of 
complaints:  (1)  complaints  of  clients  or 
prospective  elicits  directed  to  whether 
or  not  eligible  individuals  with  mental 
illness  in  the  State  have  full  access  to 
the  services  of  tjie  system;  (2) 
complaints  of  individuals  who  have 
received  or  are  Receiving  mental  health 
services,  their  family  members  or 
representatives  of  such  individuals  or 
family  member^  directed  to  whether  or 
not  the  eUgible  iystem  is  operating  in 
compliance  witli  the  Act 

Each  system  is  responsible  for 
structuring  prooedures  which  satisfy  the 
statutory  objectives  of  each  class  of 
complaint.  Somb  systems  have 
established  a  bifurcated  process;  others 
have  a  single  process  wi&i  some  steps 
applying  only  t^  certain  types  of 
complaints.  Th^  or  other  procedures 
may  be  developed  as  long  as  the  process 
includes  for  eacii  class  of  complaint  (1) 
an  appeal  to  tha  governing  authority 
from  any  final  saaff  review  or 
determination;  (2)  annual,  or  more 
fi«quent  reportsj  to  the  governing 
authority  and  t^  mental  health 
advisory  councl  describing  the  content 
of  the  complaints  received,  the 
grievances  processed  and  the  resolution; 
(3)  identification  of  individuals 
responsible  for  leview;  (4)  a  timetable  to 
assure  prompt  resolution;  (5)  a  written 
response  to  ^e  faievant;  and  (6) 
protection  of  cli  mt  confidentiahty. 
Measiires  desigi  ed  to  protect  client 
confidentiality  t  bould  ensure  that  a 
complaining  cli  nt  or  family  member 
will  not  be  entit  ed  to  confidential 
information  concerning  any  client 
without  that  client's  consent,  or.  if  the 
dient  is  legally  ncompetent  or  a  minor, 
without  the  con  tent  of  the  legal 
guardian  or  repi  ssentative. 


Conflicts  of  Interest 

Section  51.26.  as  proposed, 
recommends  that  each  system  establish 
policies  and  piocedures  to  avoid  actual 
or  apparent  conflict  of  interest  involving 
clients,  employees,  contractors  and 
subcontractora.  and  membera  of  the 
governing  authority  and  advisory 
council.  Those  policies  and  procedures 
should  prohibit  the  participation  of 
employees  and  membera  of  the 
governing  authority  or  advisory  coimcil 
in  mattera  affecting  particular  contracts 
and  subcontracts,  reimburaement  and 
expenses  and  the  employment  or 
termination  of  staff  if  the  covered 
peraonor  a  relative  could  benefit 
financially  or  suffer  a  financial  loss. 
Public  Health  Service  (PHS)  Grants 
Policy  Statement  8-18  lists  additional 
mattera  that  should  be  covered  by  such 
poUcies. 

Training 

Section  51.27,  as  proposed,  reqiiires 
each  system  to  provide  training  for 
program  staff  and  permits  training  of 
contractora.  governing  board  and 
advisory  coimcil  membera  to  enhance 
the  development  and  implementation  of 
effective  P4A  services.  A  system  may 
utilize  individuals  who  have  received  or 
are  receiving  mental  health  services  or 
family  membera  to  provide  such 
training.  Training  should  include 
advocacy  techniques  such  as  negotiation 
and  mediation  which,  when 
appropriately  used,  avoid  costly  and 
time-consuming  procedures  (H.  Rept. 
99-401  at  11;  S.  Rept.  99-109  at  12). 

At  a  minimum,  program  staff  should 
be  trained  to  work  with  family  membera 
of  clients  served  by  the  program  where 
the  individuarwith  mental  illness  is  a 
minor,  legally  competent  and  chooses  to 
involve  the  family  member,  or  legally 
incompetent  and  the  legal  guardian, 
conservator  or  other  legal  representative 
is  a  family  member.  In  addition,  each 
system  should  also  provide  training  to 
ensure  that  the  program  works 
effectively  with  individuals  with  mental 
illness  who  are  membera  of  racial  and 
ethnic  minorities.  This  training  should 
enhance  cultural  sensitivity  and 
underatanding  on  the  part  of  staff, 
governing  au&ority  and  advisory 
council  membera  (H.  Rept.  102-319  at  8; 
Rept.  102-114  at  7). 

A  system  may  use  its  Federal 
allotment  to  support  training,  including 
related  travel  expenses,  for  individuals 
with  mental  illness,  family  membera  of 
such  individuals,  and  other  persons 
who  are  not  program  staff,  contractora. 
or  board  or  council  membera,  to 
increase  knowledge  about  protection 
and  advocacy  issues,  to  enhance 
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leaderahip  capabilities,  or  to  prcanote 
Federal-State  and  inter-State 
cooperation  on  mattera  related  to  mental 
health  system  improvements.  Decisions 
concerning  the  sdection  of  individuals 
to  receive  such  training  shall  be  made 
in  accordance  with  established  policies, 
procedures  and  priorities  of  the  system. 
Expenditures  for  such  training  are 
subject  to  the  10  percent  limitation  dted 
in  section  51.6(e). 

Section  51. 28-Section  51.30    Reserved 

Subpart  C— Protection  and  Advocacy 
Services 

Conduct  of  Protection  and  Advocacy 
Activities 

Section  51.31.  as  proposed,  directs 
each  system  to  establish  its  own  policies 
and  procedures  to  ^vem  its  advocacy 
activities.  Many  programs  have  already 
developed  such  procedures  and  policies 
following  standards  issued  by  the 
National  Association  of  Protectimi  and 
Advocacy  Systems  (NAPAS). 

Program  advocacy  policies  and 
procedures  should  encourage  staff  to 
maintain  a  presence  in  mental  health 
care  facilities.  An  on-site  presence 
allows  staff  to  interact  with  current  or 
potential  recipients  of  protection  and 
advocacy  services  on  a  regular  basis  and 
enhances  the  ability  to  communicate 
with  Cacility  pCTSininel  providing  mental 
health  care  and  treatment  as  well  as  to 
obtain  information  and  to  review 
records.  Program  policies  should  also 
encourage  system  advocates  to  work 
with  fiunily  membera.  social  and 
commimity  system  woriiera  and  othere 
who  provide  care  and  treatment  for 
potential  and  present  clients. 

Resolving  Disputes 

Sectitm  51.32.  as  proposed,  clarifies 
that  a  system  may  pursue  all 
appropriate  remedies  on  behalf  of  its 
clients  consistent  with  Federal  and  State 
law  and  the  canons  of  profiessional 
-  ethics.  Negotiation,  m^ation. 
concihation,  and  other  administrative 
procedures,  should  be  developed  and 
employed  where  such  approaches  offer 
the  prospect  of  prompt  and  eomomical 
resolution  of  disputes.  Disputes  between 
individuals  with  mental  illness  and 
treatment  professionals  respecting  a 
particular  course  of  treatment  may  be 
singularly  suitable  for  resolution 
through  nonadversarial  techniques — 
especially  where  these  methods 
facilitate  the  appropriate  involvement  of 
family  members  (S.  Rept.  102-114  at  6). 
However,  although  systems  are 
encouraged  to  use  nonadversarial 
methods  where  feasible,  the  Act  does 
not  restrict  client  rights  to  legal 
remedies  otherwise  available  imder 


Federal  and  State  laws  (S.  Rept.  9&-109 

at  11). 

Section  51.33-Section  51.40    Reserved 

Subpart  D— Access  to  Records,  Facilities 
and  Individuals  Access  to  Records 

Section  51.41,  as  proposed, 
implem^its  section  105(a)(4)  of  the  Act 
(42  U.S.C  10805(aH4)]  which  affords  a 
system  access  to  all  records  of  an 
individual  with  mental  illness  when 
auth(»ized  by  that  individual  or  his  or 
her  representative.  A  system  also  has 
the  ri^t  to  records  when  it  has  probable 
cause  to  believe  that  an  eligible 
individual  has  been  subject  to  abuse  or 
neglect,  and  is  mentally  or  physically 
unable  to  provide  authorization,  and  has 
no  legal  guardian,  conservator  or  other 
legal  representative  or  the  individual's 
guardian  is  the  State.  Further,  in 
accordance  with  section  105(a)(4)(C)(i) 
of  the  Act  [42  U.S.C.  10805(a)(4)(C)(i)), 
the  system  also  has  the  ri^t  to  records 
if  the  system  has  probable  cause  to 
beheve  that  the  individual's  health  or 
safety  is  in  serious  and  immediate 
jeopardy  or  with  respect  to  whom  a 
complaint  has  been  received,  provided 
the  individual's  repr^entative  has  been 
contacted,  offered  assistance,  and  foiled 
or  refiised  to  act.  A  facility  must 
cooperate  by  promptly  furnishing'tbe 
system  the  records  or  the  name  and 
address  of  an  individual's  representative 
or  otherwise  comply  with  section  51.43. 

Authority  to  access  records  is 
essential  to  enable  systems  to 
"effectively  carry  out  their  protection 
and  advocacy  and  investigatory 
responsibiUties"  (S.  RepL  10O-454  at  9); 
Mississippi  Protection  &■  Advocacy 
System.  Inc.  v.  Gotten,  929  F.2d  1054 
(5th  Cir.  1991).  A  system  must  be  given 
access  to  records  based  either  on  a 
complaint  or  based  on  information 
obtained  "as  a  result  of  monitoring  or 
other  activities  (either  of  which  resuh 
from  a  complaint  or  other  evidence)." 
Section  105(a)(4)(B)(iii)  of  the  Act  (42 
U.S.C  10805(a)(4)(B)(iii)].  Monitoring  or 
other  invettigate  activity  may  be 
initiated  either  based  on  a  complaint 
from  an  allegedly  abused  or  neglected 
individual  or  fit>m  other  persons,  or 
based  on  other  evidence  such  as 
observations  by  system  personnel, 
review  of  reports,  newspaper  accounts, 
or  "hot-Une  '  calls.  The  definition  of 
"probable  cause"  is  modeled  on  the 
California  statute,  implementing  the 
Act,  CaUfomia  Welfare  &  Institutions 
Code,  Div.  4.7,  section  4900(g).  This 
prototype,  enacted  in  January  1992, 
follows  conventional  legal  principles 
measuring  probable  cause  in  terms  of 
reasonable  judgments  made  by  system 


personnel  drawing,  where  appropriate, 
upon  their  training  and  exporience. 

Section  51.41(c),  as  proposed, 
identifies  some  of  the  kinds  of 
informaticni  and  records  which  shall  be 
made  available  to  a  system  under  this 
requirement.  Such  inifbimation 
includes:  access  to  records  obtained  in 
the  course  of  providing  intake, 
assessment,  evaluation,  care  or 
treatment  services  [paragraph  (cKl}l:  to 
investigative  reports  of  incidents  of 
abuse,  neglect  or  injury  occurring  at  the 
facihty  (paragraph  (c)(2)];  to  distiiaige 
planning  records  [(c)(3)),  as  specifically 
mandated  under  section  106(b)(3)(A)  of 
the  Act  [42  U.S.C.  10806(b)(3)(A));  and 
to  safety  standards  and  demographic 
and  statistical  information  [parearaoh 
-  (c)(5)].  *^*     ^ 

In  addition,  both  the  Senate  and 
House  c(Hnmittee  reports  discussed 
access  to  records  of  medical  care 
evaluation  and  peer  review  committees 
during  their  consideration  of  the  1991 
amendments,  and  indicated  that  the  Act 
was  not  intended  to  preempt  State  law 
regarding  disclosure  of  peer  review  or 
medical  review  records  (S.  Rept.  102- 
114  at  5;  H.  Rept.  102-319  at  6). 
However,  Congress  recognizes  that 
systems  must  have  access  to 
"supporting  documents"  in  order  to 
"carry  out  their  protection  and  advocacy 
and  investigatory  responsibiUties"  (S. 
Rept  100-454  at  9). 

The  pro{)osed  descriptions  of 
informati<»i  and  records  subject  to 
access  requirements  are  largely  modeled 
on  access  agreements  negotiated  by 
various  systems  or  imp<Med  under  court 
order.  Provision  for  inspection  and 
copying  of  records  at  reasonable  times 
and  places,  subject  to  reimbursement  of 
reasonable  duplicating  costs,  [paragraph 
(d)],  is  an  essential  element  of  any 
access  requirement. 

Access  to  Facilities  and  Residents 

Section  51.42,  as  proposed, 
implements  section  105(a)  of  the  Act  [42 
U.S.C.  10805(a)(3)l  which  affords 
systems  access  to  facilities  in  the  State 
rendering  care  and  treatment  for 
individuals  with  mental  ilbiess  so  that 
they  can  meet  their  investigator}', 
monitoring  and  advocacy 
responsiblities.  It  is  modeled  on  section 
4902(b)  of  the  CaUfomia  statute 
referenced  above.  Provision  is  made  for 
access  at  all  times  necessary  to 
investigate  incidents  of  abuset>r  neglect 
when  an  incident  is  reported  to  the 
system  or  when  a  system  determines 
that  there  is  probable  cause  to  believe  an 
incident  occurred  or  that  there  is 
imminent  danger  of  serious  abuse  or 
neglect. 
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Access  to  facilities  and  residents  at 
reasonable  times  and  dicumstances  for 
other  protection  and  advoca<^  services, 
such  as  information  and  training 
(described  in  paragraph  (b))  accords 
with  the  legislative  intent  (S.  flept.  100- 
454  at  11).  It  largely  follows  the 
California  model  and  provisions  in 
negotiated  agreements  and  in  court 
orders. 

Denial  of  Access 

Section  51.43,  as  proposed,  facilitates 
the  speedy  resolution  of  disputes 
regarding  access  by  requiring  facilities 
to  provide  a  written  statement  of  the 
reasons  for  a  denial  as  well  as  the  name 
and  address  of  any  person  whose 
authorization  is  allegedly  required. 

Access  to  Federal  Facilities  and  Records 

Section  51.44,  as  proposed, 
implements  section  104(c)  of  the  Act  I42 
U.S.C.  10804(c)]  which  requires  that 
systems  be  accorded  the  same  rights  and 
authority  accorded  to  other 
representatives  of  residents  of  Federal 
facilities  pursuant  to  State  and  Federal 
law. 

Confidentiality  of  P&A  System  Client 
Records 

Section  51.45,  as  proposed, 
establishes  procedures  to  ensure  the 
protection  of  the  system's  client  records 
and  for  access  by  authorized  Federal 
officials.  The  requirements  in  paragraph 
(a)  are  similar  to  those  in  CMHS  PAIMI 
poUcy  guidelines  implementing  section 
106(a)  of  the  Act  [42  U.S.C.  10806(a)] 
and  ADD  regulations.  Paragraph  (b), 
modeled  on  section  4903(d)  of  the 
California  statute,  makes  it  clear  that 
confidentiality  restrictions  do  not 
impede  a  system  &om  issuing  public 
reports  that  do  not  identify  individuals 
or  from  reporting  information  to 
cognizant  investigative  and  enforcement 
agencies. 

Disclosing  Information  Obtained  From  a 
Provider  of  Mental  Health  Services 

Section  51.46,  as  proposed, 
implements  sections  106(b)  (1)  and  (2) 
of  the  Act  (42  U.S.C.  10806(b)  (1)  and 


(2)1  which  spell  i  out  the  steps  to  be 
taken  to  resolve  disputes  about 
disclosure  of  material  in  records  to 
which  the  systen  has  access  imder  the 
act  to  the  individual  who  received  the 
mental  health  S4  rvices.  The  proposed 
regulation  track  f  the  statutorily 
mandated  proce  iures  for  resolution  of 
such  disputes  b '  another  mental  health 
professional  to  Be  selected  either  by  the 
individual,  by  tie  individual's  legal 
guardian,  conservator  or  other  legal 
representative  or  by  the  system  acting 
on  behalf  of  an  mdividual  whose 
guardian  is  the  State  or  whose  legal 
representative  h  is  not  selected  a  mental 
health  professio  lal  to  review  the 
information  wit  tin  a  reasonable  period 
of  time  after  the  denial  of  access.  The 
.  legislative  objec  ive  is  "to  restrict 
informed  consei  it  of  clients/patients  as 
little  as  possible  "  (H.  Rept.  99-401  at 
10). 

Impact  Analysij 

Executive  Ordet  12866 

Executive  Ore  er  12866  requires  that 
all  regulations  r  iflect  consideration  of 
the  costs  and  be  lefits  they  may 
generate,  and  th  it  they  meet  certain 
standards,  such  is  avoiding  unnecessary 
biu-den.  Regulat  ons  which  are 
"significant"  be  :ause  of  cost,  adverse 
impacts  on  the  <  conomy,  inconsistency 
with  other  feder  d  agency  action,  effects 
on  the  federal  bi  idget,  or  their  raising  of 
novel  legal  or  p<  licy  issues,  require 
special  analysis]  The  Secretary  has 
determined  that  this  proposal  does  not 
meet  the  Order's  significance  criteria. 

Regulatory  Flexi  bility  Act  of  1 980 

The  proposed  regulations  have  been 
reviewed  in  acci  trdance  with  the 
requirements  ofjthe  Regulatory 
Flexibihty  Act  ajf  1980  [5  U.S.C.  Chapter 
6].  The  Department  has  determined  that 
compliance  with  the  proposed 
regulations  would  not  have  a  significant 
economic  impadt  on  a  substantial 
number  of  smal  entities  and.  therefore, 
a  Regulatory  Fie  ability  Analysis  is  not 
required. 


Section 


51.8(2)&(4) 

51.8(3)  

Total... 


Annual  No.  of  re  tpondents 


56 — Program  Performance  Report 
56 — Advisory  Council  Report 


'Bufden  hours  are  approved  under  0MB  Approval  No.  0930-016 


We  have  submitted  a  copy  of  this 
proposed  rule  to  0MB  for  its  review  of 
these  information  collections. 


Individuals  or 
submit  comments 
requirements. 


UMI 


Fedeml  Supremacy 

These  proposed  regulations  are  not 
intended  to  preempt  further  regulation 
in  the  field  by  States.  However,  we  are 
aware  of  at  least  one  State  that  has 
enacted  legislation  implementing  the 
PAIMI  Act.  Consistent  with  the 
established  principles  of  Constitutional 
law,  the  proposed  Federal  regulations 
will  supersede  State  law  to  the  extent, 
that  there  is  a  conflict. 

Paperwork  Reduction  Act 

The  proposed  rule  contains 
information  collection  requirements 
which  are  subject  to  review  and 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980.  The  form  and 
manner  of  information  collection 
specified  in  §  51.8  (Annual  Reports) 
have  been  previously  reported  to  and 
approved  by  OMB  under  OMB  Approval 
No.  0930-0169.  The  title,  description, 
and  respondent  descripticm  of  the 
information  collection  requirements  are 
presented  below  with  an  estimate  of  the 
annual  reporting  burden.  Included  in 
the  estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and. 
reviewing  the  collection  of  information. 

Title:  Protection  and  Advocacy  of 
Individuals  with  Mental  Illness— 42 
CFR  51— NPRM 

Description:  Recipients  of  formula 
grants  to  provide  protection  and 
advocacy  services  to  individuals  with 
mental  illness  are  required  by  law  to 
report  their  activities  and 
accomplishments  annually,  including 
the  number  and  types  of  persons  served, 
the  types  of  facihties  covered,  and  the 
manner  in  which  the  activities  were 
undertaken.  The  Advisory  Council  is 
required  to  submit  a  description  of 
activities  and  an  assessment  of  the 
operations  of  the  protection  and 
advocacy  system. 

Description  of  Respondents:  State  or 
local  governments.  Non-profit 
institutions. 

Estimated  Annual  Reporting  Burden: 


Annual  fre- 
quency 


Average  bur- 
den per  re- 
sporae 


35  hours 
10  hours 


Annual  txir- 
den  hours 


1,960 

560 

2,620* 


o  ganizations  wishing  to 

on  the  information 
animated  burden  or  any . 


other  aspect  of  this  collection  of 
information  should  direct  such 
comments  to  the  agency  official 


designated  for  this  ptirpose  whose  name 
appears  in  this  preamble,  and  to  the 
C>ffice  of  Information  and  Regulatory 
AfEairs.  OMB,  New  Executive  Office 
Building  (Room  10235),  725  17th  Street 
N.W..  Washington,  DC  20503  ATTN: 
SAMHSA  Deslc  Officer. 

Smoke  Free  Workplace 

Public  Law  103-229  enacted  on 
March  31, 1994  prohibits  smoking  in 
certain  facilities  in  which  minors  will 
be  present.  The  Department  of  Health 
and  Human  Services  is  now  preparing 
to  implement  the  provisions  of  the  law. 
Until  those  implementation  plans  are  in 
place.  PHS  continues  to  strongly 
encourage  all  grant  recipients  to  provide 
a  smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products. 

List  of  Subjects  in  42  CFR  Part  51 

Administrative  practice  and 
procedure,  Grant  programs — health 
programs,  Grant  programs — social 
programs.  Health  records,  Mental  health 
programs.  Privacy,  Reporting  and 
recordkeeping  requirements. 

Catalogue  of  Federal  Domestic 
Assistance 

Catalogue  of  Federal  Domestic 
Assistance  (CFDA)  number  programs 
affected  by  this  proposed  rule  are: 
93.138  Protection  and  Advocacy  for 
Individuals  with  Mental  Illness. 

Dated:  September  16, 1994. 
PhiUp  R.  Lee. 
Assistant  Secretary  for  Health. 

Approved:  December  5, 1994. 
Donna  E.  Shalala, 
Secretary. 

Accordingly,  it  is  proposed  to  add 
part  51  to  title  42  of  the  Code  of  Federal 
Regulations  to  read  as  set  forth  below. 

PART  51— REQUIREMENTS 
APPLICABLE  TO  THE  PROTECTION 
AND  ADVOCACY  FOR  INDIVIDUALS 
WITH  MENTAL  ILLNESS  PROGRAM 

oOCm 

51.1  Applicability. 

51.2  Definitions. 

Subpart  A— Basic  Raquirsmants 

51.3  Fonnula  for  determining  allotments. 

51.4  Grants  administration  requirements. 

51.5  Eligibility  for  allotmenf 

51.6  Use  of  allotments. 

51.7  Eligibility  for  protection  and  advocacy 
services. 

51.8  Annual  reports. 

51.9  Financial  status  reports. 

51.10  Remedial  actions. 
51.11-51.20    (Reserved] 

Subpart  B    Program  Administration  and 
PrIoritias 

51.21  Contracts  for  program  operations. 

51.22  Governing  authority 


51.23  Advisory  council. 

51.24  Program  priorities. 

51.25  Grievance  procedure. 

51.26  Conflicts  of  interest 

51.27  Training. 
51.28-51.30    [Reserved) 

Subpart  C— Protection  and  Advocacy 
Services 

51.31  Conduct  of  protection  and  advocacy 
activities. 

51.32  Resolving  disputes. 
51.33-51.40    (Reserved) 

Subpart  D— Access  to  Records,  Faciiities 
and  Individijala 

51.41  Access  to  records. 

51.42  Access  to  facilities  and  residents. 

51.43  Denial  of  access. 

51.44  Access  to  Federal  facilities  and 
records. 

51.45  Confidentiality  of  protection  and 
advocacy  system  client  records. 

51 .46  Disclosing  information  obtained  from 
a  provider  of  mental  health  services. 

Autliority:  Protection  and  Advocacy  for 
Individuals  with  Mental  Illness  Act  of  1986, 
as  amended  42  U.S.C.  §  10801  et  seq. 

§51.1    Applicability. 

The  provisions  of  this  part  apply  to 
recipients  of  Federal  assistance  under 
the  Protection  and  Advocacy  for 
Individuals  with  Mental  Illness  Act  of 
1986.  as  amended  (42  U.S.C  10801  et 
seq.]. 

iSIJZ    Definitions. 

In  addition  to  the  definitions  in 
section  102  of  the  Act,  as  amended  (42 
U.S.C.  10802]  the  following  definitions 
apply: 

Act  means  the  Protection  and 
Advocacy  for  Individuals  with  Mental 
Illness  Act  of  1986,  as  amended  [42 
U.S.C.  10801  et  seq.]. 

ADD  means  the  Administration  on 
Developmental  Disabihties  within  the 
Administration  for  Children  and 
FamiUes. 

Care  or  Treatment  means  services 
provided  to  prevent,  identify,  reduce  or 
stabilize  mental  illness  or  emotional 
impairment  such  as  mental  health 
screening,  evaluation,  coimseling. 
biomedical,  behavioral  and  psycho- 
therapies,  supportive  or  other 
adjunctive  therapies,  medication 
supervisitm,  special  education  and 
rehabilitation. 

Center  or  CMHS  means  the  Center  for 
Mental  Health  Services  in  the  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

Department  or  HHS  means  the  U.S. 
Department  of  Health  and  Himian 
Services. 

Director  means  the  Director  of  the 
Center  for  Mental  Health  Services. 
Substance  Abuse  and  Mental  Health 
Services  Administration,  or  his  or  her 
designee. 


Fiscal  year  means  the  Federal  fiscal 
year  (October  1— September  30)  unless 
other  specified. 

Governor  means  the  chief  executive 
officer  of  the  State  or  Territory,  or  his 
or  her  designee,  who  has  been  formally 
designated  to  act  for  the  Governor  in 
carrying  out  the  requirements  of  the  Act 
and  these  regulations. 

Legal  guardian,  conservator,  and  legal 
representative  all  mean  individuals 
appointed  and  regularly  reviewed  by  a 
State  court  or  agency  empowered  imder 
State  law  to  appoint  and  review  such 
officers.  It  does  not  include  persons 
acting  only  as  a  representative  payee, 
persons  acting  only  to  handle  financial 
payments,  attorneys  or  persons  acting 
on  behalf  of  an  individual  with  mental 
illness  only  in  individual  legal  matters, 
the  State,  or  officials  responsible  for  the 
provision  of  health  or  mental  health 
services  to  an  individual  with  mental 
illness. 

Private  Entity  means  a  nonprofit  or 
for-profit  corporation,  partnership  or 
other  non-govemmental  organization. 

Program  means  a  program  for 
protection  .and  advocacy  for  individuals 
with  mental  illness  that  meets  the 
requirements  of  the  Act. 

Public  Entity  means  an  organizational 
»mit  of  a  State  or  local  government  or  a 
quasi-governmental  entity  with  one  or 
more  governmental  powers. 

System  means  the  organization  or 
agency  designated  in  a  State  to 
administer  and  operate  advocacy 
programs  to  protect  and  advocate  the 
rights  of  persons  with  developmental 
disabilities  imder  Part  C  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  [42  U.S.C.  6041, 
6042]  and  thereby  eligible  to  receive 
allotments  from  the  Secretary  tmder  the 
Act  to  administer  a  program. 

Subpart  A— Basic  Requirements 

f  51 .3    Fonnula  for  determining  allotments. 

The  Secretary  shall  make  allotments 
to  eligible  systems  from  amounts 
apportioned  each  year  under  the  Act  on 
the  basis  of  a  formula  prescribed  by  the 
Secretary  in  accordance  with  the 
requirements  of  sections  112  and  113  of 
the  Act  (42  U.S.C.  10822  and  10823]. 

fS1.4   Grants  administration  requirements. 

The  following  parts  of  title  45  CFR 
apply  to  grants  funded  under  this  part. 

45  CFR  part  16— Procedures  of  the 
Departmental  Grant  Appeal  Board. 

45  CFR  part  74 — Administration  of  Grants 

45  CFR  part  75 — Informal  Grant  Appeals 
Procedures. 

45  CFR  part  76 — Government-wide 
Debarment  and  Suspension 
(NonProcurement)  and  Government-wide 
Requirements  for  Drug-Free  Workplace. 
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45  CFR  part  80    NondtoctimiBtUm  under 
Pragnau  Itocaiviae  Fadaral  AaMMioe 
through  the  Department  of  Haaitk  amd 
Hunaa  S«vioe»-CfiiBCtiHtioa  of  Title  VIof 
the  CivU  Rjgiil*  Act  of  1964. 

45  CFK  part  81— ftMdce  uid  Plooedure  far 
Heariag»  uodv  pert  80  of  this  tilie. 

45  cm  part  84— Nondlscrimiiiation  on  the 
Basis  of  Handicap  in  Programs  ud  Activities 
Receiving  or  Benefiting  from  Federal 
FinanciarAaaistance. 

45CFR  part  86— Nondiscrimination  oo  the 
Basis  of  Sex  in  Education  Pinyius  and 
Activities  RacaiviBg  Federal  Financial 
AssisUkoca. 

45  CFR  part  91— Nondiscrimiaadon  on  the 
Basis  of  Age  in  Education  Programs  and 
Activities  Receiving  Federal  Financial 
Assistance  from  HHS. 

45  CFR  part  92— Uniform  Administrative 
Rai|uiramsnts  for  Graate  and  Cooperative 
AgcaenuBts  to  State  and  Local  Go««nuients. 

45  CFR  part  9)— New  Restrictions  on 
Lobbjring. 

45  CFR  part  1386.  Subpart  A.  , 

151.5   EHgibHityforaUotnfMnt 

(a)  Federal  financial  assistance  for 
protecticm  and  advocacy  activities  for 
individuals  with  mental  illness  will  be 
given  only  to  a  system  that  has  been 
established  under  part  C  of  the 
Development  Disabilities  Assistance 
and  Bill  of  Rights  [42  U.S.C.  6041. 6042} 
and  designated  in  accordance  %vith  45 
CFR  part  1386.  subpart  B. 

(b)  The  system  must  meet  the 
requirements  of  sections  105  and  111  of 
the  Act  (42  U.S.C.  10805  and  10821]  and 
that  system  must  be  operational 

(c)  Written  assurances  of  compliance 
with  sections  105  and  111  of  the  Act  (42 
U.S.C  10805  and  10821]  and  oth«- 
requirements  of  the  Act  and  the 
regulations  shall  be  submitted  by  the 
system  in  the  fonnat  designated  by  the 
Director.  These  assurances  will  remain 
in  effect  for  the  period  specified  in  the 
application  for  hinds  unless  changes 
occur  within  the  State  which  will  affect 
the  functioning  of  the  system,  in  which 
case  an  amendment  is  required  30  days 
prior  to  the  effective  date  of  the  change. 

(d)  The  Governor's  written  assurance 
that  the  allotments  made  availabie 
under  the  Act  will  be  used  to 
supplement  and  not  to  supplant  the 
level  of  non-Federal  funds  available  in 
the  State  to  protect  and  advocate  the 
rights  of  individuals  with  mental  illness 
shall  be  submitted  by  the  system.  The 
Goverf»r  may  provide  this  assurance 
along  with  the  assurances  provided  at 
ADD  under  45  CFR  part  1386. 

f5i.«   U8eofaNo«iiMnts. 

(a)  Allotments  must  be  used  to 
supplement  and  not  to  supplant  the 
level  of  non-Federal  funds  available  in 
the  State  to  protect  and  advocate  the 
rights  of  individuals  with  mental 
illness. 


(b)  AUotmen  s  may  not  be  used  to 
support  lobbyi  ig  activities  to  influenoe 
proposed  or  pe  idii^  Federal  legislaticm 
or  appropriatio  is.  This  restriction  does 
not  affect  the  right  of  any  system, 
organization  onindividual  to  petition 
Congress  or  ant  other  government  body 
or  official  using  resources.  A  system 
may  monitor,  evaluate  and  comment  on 
the  development  and  implementation  of 
Federal,  State  ahd  local  laws, 
regulations^  pla  as.  budgets,  levies, 
profects,  polici(  s  and  hearings  affecting 
individuals  wit  i  mental  illness  as  a  part 
of  federally-fun  led  advocacy  activities. 

(c)  Allotment  s  may  not  be  used  to 
produce  or  dist  ibute  written,  audio  or 
visual  material)  or  publicity  intended  or 
desig^ied  to  sup  port  or  defieiat  any 
candidate  for  pablic  office. 

(d)  If  an  eligiile  system  is  a  public 
entity,  the  syst«  nn  ^all  not  be  required 
by  tl^e  State  to  <  Migate  more  than  five 
percent  of  its  ai  nual  allotment  for 
administrative  i  ixpenses  such  as  costs  of 
internal  or  extei  nal  evaluations, 
monitoring  or  a  editing.  This  restriction 
does  not  includp: 

'ages  and  benefits  of 


Bted  %vith  attending 
I  or  advisory  council 


(1)  Salaries, 
program  staff: 

(2)CosU 
governing  boar 
meetings;  or 

(3)  Expenses  associated  with  the 
provision  of  training  or  technical 
assistance  for  sinff,  contractors, 
members  of  tfaeteoveming  board  or 
advisory  councfl. 

(e)  No  more  tftan  ten  percent  of  each 
aimual  allotment  may  be  used  for 
providing  technical  assistance  and 
training,  including  travel  expenses,  for 
staff,  contractoit,  or  members  of  the 
governing  board  or  advisory  cotmcil. 

ifor  protection  and 


§51.7    EHgibilH 
atfvocaqrt 

In  accOTdanc^  with  section 
lOSCaMlHC)  of  the  Act  (42  U.S.C. 
10805(aKl}{C)l  4nd  the  priorities 
established  by  tjie  system's  governing 
authority  together  with  the  mental 
health  advisory  council  pursuant  to 
section  105(c)(2f{B)  of  the  Act  (42  U.S,C. 
10805(cM2)(B)l,|Bllotments  may  be  used: 

(a)  To  provide  protection  and 
advocacy  services  for 

(1)  Individual  with  mental  illness  as 
defined  in  42  U  S.C.  10802(4)  and 
10805(a)(C),  inc  uding.  persons  who 
report  matters  v  hich  occurred  while 
they  were  indiv  duals  with  mental 
illness; 

(2)  IndividuaB  with  mental  illness  in 
Federal  facilitie ;  rendering  care  or 
treatment  who  r  jquest  representation  by 
the  eligible  systi  im.  Representation  may 

"an  individual  with 


be  requested  by 


mental' illness,  or  by  a  legal  guardian, 
conservator  or  l^al  representative, 
(b)  To  provide  r^resentation  of 
clients  in  dvil  commitment  proceedings 
if  the  system  is  actin:g  on  behalf  of  an 
eligible  individual  to  obtain  judicial 
review  of  his/her  commitment  in  order 
to  appeal  or  otherwise  challenge 
procedures  which  have  subjected  the 
individual  to  abuse  or  neglect  or 
otherwise  violated  his/her  rights.  This 
restriction  does  not  prevent  a  system 
from  representing  clients  in 
commitment  or  recommitment 

{>roceedi^gs  using  other  resources  so 
ong  as  this  representatiaa  does  not 
conflict  with  responsibilities  imder  the 
Act. 

§51.8   Anmnl  rsports. 

By  January  1  of  each  year,  a  report 
shall  be  sulunitted,  pursuant  to  section 
105(aM7)  of  the  Act  (42  U.S.C 
10805(a)(7)],  to  the  Secretary  which: 

(a)  Is  in  the  fonnat  designated  by  the 
Secretary; 

(b)  Describes  the  activities, 
accomplishments,  and  expenditures  of 
the  system  on  behalf  of  individuals  with 
mental  illness  during  the  previous  fiscal 
year; 

(c)  Includes  a  section  prepared  by  the 
mental  health  advisory  council 
describing  its  activities  during  the 
previous  fiscal  year  and  its  assessment 
of  the  program's  progress  in  addressing 
the  priorities,  goals  and  objectives 
established  for  the  previous  fiscal  year; 
and 

(d)  Includes  a  statement  of  the 
program  priorities  established  and  shall 
also  address  any  comments  received 
through  public  omunent. 

§51.9    Financial  status  reports. 

A  grantee  shall  submit  a  Financial 
Status  Report  in  accordance  %vith  45 
CFR  74.73. 

§51.10   ReoMdiai  actions. 

Failure  to  submit  an  annual  report  in 
the  designated  format  on  time  or  to 
satisfy  any  other  requirement  of  the  Act. 
the  regulations,  or  other  requirements 
may  be  considered  a  breach  of  the  terms 
and  conditions  of  the  grant  award  and 
may  require  remedial  action  such  as  the 
suspension  or  termination  of  an  active 
grant,  withholding  of  payments  or 
converting  to  a  reimbursement  method 
of  payment. 

§§51.11-61.20   pieaervedd 

Subpart  B— Program  AdministrBtion 
andPrtofHiaa 

§  51.21    Contracts  for  program  opersUona. 

(a)  An  eligible  system  should  work 
cooperatively  with  existing  advocacy 


•4376       Fadaral  K^giater  /  Vol.  59,  Na  239  /  V  edneaday.  December  14,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  239  /  Wednesday.  December  14.  1994  /  Proposed  Rules 


64375 


agencies  and  groups  and,  where 
appropriate,  should  consider  entering 
into  contracts  for  protection  and 
advocacy  services  with  organizations 
already  working  on  behalf  of 
individuals  with  mental  illness.  Special 
consideration  should  be  given  to 
contracting  for  the  services  of  groups 
run  by  individuals  who  have  received  or 
are  receiving  mental  health  services  or 
by  family  members  of  such  individuals. 

(b)  An  eligible  system  may  contract 
for  the  operation  of  all  or  part  of  its 
program  with  another  pubic  or  private 
nonprofit  organization  provided  that: 

(1)  Any  organization  that  vwll  operate 
the  full  program  meets  the  requirements 
of  sections  104(a)(1),  105  and  111  of  the 
Act  (42  U.S.C.  10804(a)(1),  10805  and 
10821]  and  has  the  capacity  to  perform 
protection  and  advocacy  activities 
throughout  the  State; 

(2)  The  eligible  system  institutes 
oversight  and  monitoring  procedures 
which  ensure  that  all  applicable  terms, 
conditions  and  obligations  of  the 
Federal  grant  are  met; 

(3)  The  eligible  system  and  the 
contractor  organization  enter  into  a 
written  agreement  that  includes  at  least 
the  following: 

(i)  A  description  of  the  protection  and 
advocacy  services  to  be  provided; 

(ii)  The  type  of  personnel,  their 
qualifications  and  training; 

(iii)  The  methods  to  be  used; 

(iv)  A  timetable  for  performance; 

(v)  A  budget; 

(vi)  Assiuances  that  the  contractor 
will  meet  all  applicable  terms  and 
conditions  of  the  grant; 

(vii)  Assurances  that  the  contractor 
has  adequate  management  and  fiscal 
systems  in  place,  including  insurance 
coverage,  if  appropriate; 

(viii)  Assurances  that  the  contractor's 
staff  is  trained  to  provide  advocacy 
services  to  individuals  with  mental 
illness;  and 

(ix)  Assurances  that  the  contractor 
staff  is  trained  to  work  with  family 
members  of  clients  served  by  the  system 
where  the  clients  are: 

(A)  .Minors; 

(B)  Legally  competent  and  choose  to 
involve  the  family  member;  or, 

(C)  Legally  incompetent  and  the  legal 
guardians,  conservators  or-other  legal 
representatives  are  family  members. 

§51.22    Governing  authority. 

(a)  Each  system  shall  have  a  governing 
authority  responsible  for  plaiming, 
design,  implementation  and 
functioning. 

(b)  If  the  system  is  organized  with  a 
multi-member  governing  board: 

(1)  Each  system  shall  establish 
policies  and  procedures  for  the  selection 


of  its  governing  board  members,  and 
their  terms; 

(2)  The  board  shall  be  composed  of 
members  who  broadly  represent  or  are 
knowledgeable  about  the  needs  of  the 
clients  served  by  the  system; 

(3)  If  the  governing  authority  is 
organized  as  a  private  nonprofit  entity, 
the  chairperson  of  the  mental  health 
advisory  coimcil  shall  be  a  member  of 
the  governing  board. 

(c)  Continuing  efforts  shall  be  made  to 
include  members  of  racial  and  ethnic  " 
minority  groups  as  board  members. 

(d)  A  member  of  the  advisory  council 
may  also  serve  on  the  governing  board. 

§51.23    Advisory  council. 

(a)  Each  system  shall  establish  an 
advisory  council  to  advise  on  program 
policies  and  priorities. 

(b)  Members  of  the  council  shall 
include  attorneys,  mental  health 
professionals,  individuals  from  the 
public  who  are  knowledgeable  about 
mental  illness,  a  provider  of  mental 
health  services,  individuals  who  have 
received  or  are  receiving  mental  health 
services  and  family  members  of  such 
individuals.  Continuing  efforts  shall  be 
made  to  include  members  of  racial  and 
ethnic  minority  groups  on  the  advisory 
cotmdl. 

(1)  At  least  60  percent  of  the 
membership  (including  the  chair)  of  the 
advisory  council  shall  be  comprised  of 
individuals  who  have  received  or  are 
receiving  mental  health  services  or  who 
are  family  members  of  such  individuals; 

(2)  The  council  shall  be  chaired  by  an 
individual  who  has  received  or  is 
receiving  mental  health  services  or  who 
is  a  family  member  of  such  an 
individual; 

(c)  Each  system  shall  provide  its 
advisory  council  with  reports,  materials 
and  fiscal  data  to  enable  review  of 
existing  program  poUcies  and  priorities. 
Such  submissions  shall  be  made  at  least 
annually  and  shall  report  expenditures 
for  the  past  two  fiscal  years,  as  well  as 
projected  expenses  for  the  next  fiscal 
year,  identified  by  budget  categories 
(e.g.,  salaries  and  wages,  contracts  for 
services,  administrative  expenses). 

(d)  Reimbursement  of  expenses.  (1) 
Allotments  may  be  used  to  pay  for  all 
or  a  part  of  the  expenses  incurred  by 
members  of  the  advisory  council  in 
order  to  participate  in  its  activities. 
Expenses  may  include  transportation 
costs,  parking,  meals,  hotel  costs,  per 
diem  expenses,  stipends  or  subsistence 
allowances,  and  the  cost  of  day  care  (or 
its  equivalent  for  travel  and  subsistence 
expenses)  for  their  dependents  with 
mental  illness  or  developmental 
disabilities. 


(2)  Eaqh  system  shall  establish  its  own 
policies  and  procedures  for 
reimbursement  of  expenses  of  council 
members,  taking  into  account  the  needs 
of  individual  council  members, 
available  resources,  and  apphcable 
restrictions  on  use  of  grant  funds, 
including  the  restrictions  in  sections 
51.4,  51.6(e)  and  51.27(b). 

§51.24    Program  priorities. 

(a)  Program  priorities  and  poUcies 
shall  be  estabfished  annually  by  the 
governing  authority,  jointly  with  the 
advisory  council.  Priorities  shall  specify 
short-term  program  goals  and  objectives, 
with  measurable  outcomes,  which 
implement  established  priorities,  hi 
developing  priorities,  consideration 
shall  be  given  to.  at  a  minimum,  case 
selection  criteria,  the  availabiUty  and 
monetary  resources,  and  special 
problems  and  cultural  barriers  faced  by 
individuals  with  mental  illness  who  are 
multiply  handicapped  or  who  are 
members  of  racial  or  ethnic  minorities 
in  obtaining  protection  of  their  rights. 

(b)  Members  of  the  pubhc  shall  be 
given  an  opportunity,  on  an  annual 
basis,  to  comment  on  the  priorities 
established  by,  and  the  activities  of,  the 
system.  Procedures  for  public  comment 
must  provide  for  notice  in  a  format 
accessible  to  individuals  with  mental 
illness,  including  such  individuals  who 
are  in  residential  facilities,  to  family 
members  and  representatives  of  such 
individuals  and  to  other  individuals 
with  disabilities.  Procedures  for  public 
comment  must  provide  for  receipt  of 
comments  in  writing  or  in  person. 

§  51 .25    Grievance  procedure. 

(a)  The  system  shall  establish 
grievance  procedures  to  address 
complaints  from: 

(1)  chents  or  prospective  clients  of  the 
system  to  assure  that  individuals  with 
mental  illness  have  full  access  to  the 
services  of  the  program;  and 

(2)  individuals  who  have  received  or 
are  receiving  mental  health  services  in 
the  State,  family  members  of  such 
individuals,  or  representatives  of  such 
individuals  or  family  members  to  assure 
that  the  eUgible  system  is  operating  in 
compliance  with  the  Act, 

(b)  At  a  minimum,  the  grievance 
procedures  shall  provide  for: 

(1)  an  appeal  to  the  governing 
authority  for  any  final  staff  review  and/ 
or  determination; 

(2)  reports,  at  least  annually,  to  the 
governing  authority  and  the  mental 
health  advisory  council  describing  the 
complaints  received,  the  grievances 
processed  and  the  resolution; 

(3)  identification  individuals 
responsible  for  review; 
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(4)  a  timetable  to  ensure  prompt 
resolution: 

(5)  a  written  response  to  the  giievant; 
and 

(6)  protectHMi  of  client  confidentiality 

151.26   CoometsofiotaresL 

The  system  should  develop 
appropriate  policies  and  procedures  to 
avoid  actual  or  apparent  conflict  of 
interest  involving  clients,  employees, 
contractors  and  subcontractors,  and 
members  of  the  governing  authority  and 
advisory  council,  particularly  with 
respect  to  matters  affecting  client 
services,  particular  contracts  and 
subcontracts,  grievance  review 
procedures,  reimbursements  and 
expenses,  and  the  employment  or 
termination  of  staff. 


F«dKal 
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(a)  A  system  shall  provide  training  for 
program  staff,  and  may  also  provide 
training  for  contractors,  governing  board 
and  advisory  council  members  to 
enhance  the  development  and 
implementation  of  effective  protection 
and  advocacy  services  for  individuals 
with  mental  illness,  including  at  a 
minimum: 

(1)  Training  of  program  staff  to  work 
with  family  members  of  clients  served 
by  the  program  where  the  individual 
with  mental  illness  is: 

(i)  A  minor. 

(ii)  Legally  competent  and  chooses  to 
involve  the  family  member,  or 

(iii)  Legally  incompetent  and  the  legal 
guardian,  conservator  or  other  legal 
representative  is  a  family  member 

This  training  may  be  provided  by 
individuals  who  have  received  or  are 
receiving  mental  health  services  and 
family  members  of  such  individuals. 

(2)  Training  to  enhance  sensitivity  to 
and  understanding  of  individuals  with 
mental  illness  who  are  members  of 
racial  or  ethnic  minorities  and  to 
develop  strategies  for  outreach  to  those 
populations. 

(b)  A  system  may  support  or  provide 
training,  including  related  travel 
expenses,  for  individuals  with  mental 
illness,  family  members  of  such 
individuals,  and  other  persons  who  are 
not  program  staff,  contractors,  board  or 
council  members,  to  increase  knowledge 
about  protection  and  advocacy  issues,  to 
enhance  leadership  capabilities,  or  to 
promote  Federal-State  and  inter-State 
cooperation  on  matters  related  to  mental 
health  system  improvement  Decisions 
concerning  the  selection  of  individuals 
to  receive  such  training  shall  be  made 

in  accordance  with  established  policies, 
procedures  and  priorities  of  the  system. 


SS1.2»-61J0  (ftasraMQ 

Subpart  C—Pra  toclion  and  Advocacy 
Servicaa 

§51.31    Oonduci  of  pratectlun  and 
advocacy  acMvW^s. 

(a)  A  system  ^all  establish  policies 
and  procedures  ko  guide  and  coordinate 
advocacy  activifes. 

(b)  Wherever  possible,  the  program 
should  establish  an  ongoing  presence  in 
residential  mental  health  care  or 
treatment  fatcilities,  and  relevant 
hospital  imits.   ] 

(c)  Program  adtivities  should  be 
carried  out  in  a  manner  whidi  allows 
program  staff  toi 

(1)  Interact  re|ularl^  with  those 
individuals  who  are  current  or  potential 
recipients  of  prcitection  and  advocacy 
services;  i 

(2)  Interact  reiularly  with  staff 
providing  care  o  r  treatment; 

(3)  Obtain  inf(  irmation  and  review 
records;  and 

(4)  Communi(  ate  with  family 
members,  social  and  community  service 
workers  and  oth  jrs  involved  in 
providing  care  a  r  treatment. 

§502    RasoMn  I  disputes. 

(a)  Consistent  with  State  and  Federal 
law  and  the  cam  »ns  of  professional 
ethics,  a  system  may  use  any 
appropriate  technique  and  pursue 
administrative,  legal  or  other 
appropriate  rem  (dies  to  protect  and 
advocate  on  beh  ilf  of  individuals  with 
mental  illness.  However,  each  system  is 
encouraged  to  develop  and  employ 
techniques  such  as  those  involving 
negotiation,  con  :iliation  and  mediation 
to  resolve  dispu^  early  in  the 
protection  and  advocacy  process. 

(b)  Disputes,  iiicluding  disputes 
between  an  indi  ridual  with  mental 
illness  and  treati  nent  professionals  as  to 
a  particular  coui  se  of  recommended 
treatment,  should  be  resolved  whenever 
possible  througl^  nonadversarial 
processes  involving  negotiation, 
mediation  and  conciliation.  Consistent 
with  State  and  F^eral  laws  and  canons 
of  professional  responsibility,  fomily 
members  should  be  involved  in  this 
process  as  appn4>riate  where  the 
individual  mth  jnental  illness  is: 

(1)  A  minor, 

(2)  Legally  coifipetent  and  chooses  to 
involve  the  family  member,  or 

(3)  Legally  incompetent  and  the  legal 
guardian,  conservator  or  other  legal 

.representative  isa  family  member. 

(c)  A  system  niust  exhaust  in  a  timely 
manner  all  administrative  remedies, 
where  appropriate,  prior  to  initiating 
legal  action.  Ho«^ver,  if  in  pursuing 
administrative  r  medies.  the  system 


determines  that  any  matter  with  respect 
to  an  individual  with  mental  illness  will 
not  be  resolved  within  a  reasonable 
time,  the  system  may  pursue  alternative 
remedies,  including  initiating  legal 
action. 

(d)  Paragraph  (c)  of  tilts  section  does 
not  apply  to  any  legal  action  instituted 
to  prevent  or  eliminate  imminent 
serious  harm  to  an  individual  with 
mental  illness. 

(e)  The  Act  imposes  no  additional 
burden  respecting  e?diaustion  of 
remedies. 

|5i.3»^i^  {flsasrvadl 

Subpart  D— Aooass  to  Raeorda, 
Facilitias  and  Individuals 

§51.41    Access  to  records. 

(a)  A  system  shall  have  access  to  the 
records  of  any  of  the  following 
individuals  with  mental  illness: 

(1)  An  individual  who  is  a  client  of 
the  system  if  authorized  by  that 
individual  or  the  legal  guardian, 
conservator  or  other  legal 
representative. 

(2)  An  individual,  including  an 
individual  who  has  died  or  whose 
whereabouts  is  unknown,  to  whom  all 
of  the  following  conditions  apply: 

(i)  The  individual,  due  to  his  or  her 
mental  or  physical  condition,  is  unable 
to  authorize  the  system  to  have  access; 

(ii)  The  individual  does  not  have  a 
legal  guardian,  conservator  or  other    . 
legal  representative,  or  the  individual's 
guardian  is  the  State;  and 

(iii)  A  complaint  has  been  received  by 
the  system  or.  as  a  result  of  monitoring 
or  other  activities,  the  system  has 
probable  cause  to  believe  that  the 
individual  has  been  subject  to  abuse  or 
neglect 

(3)An  individual  who  has  a  legal 
guardian,  conservator,  or  other  legal 
representative,  with  respect  to  whom  a 
complaint  has  been  received  by  the 
system  or  with  respect  to  whom  the 
system  has  determined  that  there  is 
probable  cause  to  believe  that  the  health 
or  safety  of  the  individual  is  in  serious 
and  immediate  jeopardy,  whenever  all 
of  the  following  conditions  exist: 

(i)  The  representative  has  been 
contacted  by  the  system  upon  receipt  of 
the  representative's  name  and  address: 

(ii)  The  system  has  offered  assistance 
to  the  representative  to  resolve  the 
situation;  and 

(iii)  The  representative  has  failed  or 
refused  to  act  on  behalf  of  the 
individual. 

(b)  "Probable  Cause"  to  believe  that 
an  individual  has  been  or  is  in  danger 
of  being  subject  to  abuse  and  neglect 
exists  when  the  system  determines  tfiat 


a  leasonable  penon  i&  •  )&m  positim. 
draMring  wfasn  ^^pni|niate  upon  his  or 
her  trainiiig  and  experience,  would 
suspect  abuse  om^acL 

(c)  Information  and  recocds  which 
shall  be  available  to  the  ^stem  under 

the  Act  shall  include,  but  not  be  limited 
to: 

(1)  Inftnmation  and  lecwds  obtuned 
in  the  course  of  providing  intake, 
assessment,  evaliiation  and  other 
services,  including  medical  records, 
financial  records,  and  reports  prepued 
or  received  by  a  member  of  the  staff  of 
a  facility  or  program  rendoing  care  or 
treatment 

(2)  Reports  prepared  by  an  agency 
charged  with  investigsting  reports  of 
abuse,  neglect  and  injury  oanuring  at  a 
fiacility/hospital  rendering  care  or 
treatment,  or  by  or  for  the  facility/ 
hospital  itself,  that  describe  any  or  all  of 
the  following: 

(i)  Abuse,  neglect,  and  injury 
occurring  at  the  fiacUity; 

(ii)  The  steps  taken  to  investi^e  the 
incidents;  or.    . 

(iii)  Reports  and  records,  including 
personnel  records,  prepaied  or 
maintained  by  the  mdbty  in  connection 
with  such  reports  of  incidents. 

(3)  Discharge  planning  records. 

(4)  Reports  prepared  by  individuals 
and  entities  perfmming  certificati<Hi  or 
licensure  reviews,  or  by  profiessional 
accreditatifHi  ngaoiisaticma,  as  well  as 
related  assessments  prepared  for  the 
facility  by  its  staff,  contractors  or  related 
entities,  except  tiiat  nodiing  in  this 
section  is  intended  to  preempt  State  law 
protecting  records  produced  l^  medicsl 
care  evaluaticm  or  peer  review 
committees. 

(5)  Profienional,  perfionnance, 
building  or  odier  safirty  standards, 
demographic  and  statistical  informaticm 
relating  to  the  facility. 

(d)  A  system  shall  be.p«mitted  to 
inspect  and  copy  records,  subject  to  a 
reasonable  charge  to  c^Eset  dupUcating 
costs. 

§51.42    Access  to  facilMessndresidsnts. 

(a)  A  system  shall  have  reasonable 
access  to  public  and  private  facilities 
and  programs  in  the  State  which  render 
care  at  treatment  for  individuals  with 
mental  illness  and  reascmable  access  to 
residents/patients  at  all  times  necessary 
to  investigate  an  incident  of  abuse  or 
neglect  Such  access  shall  be  afforded 
upon  request  by  the  system  when: 

(1)  An  incident  is  repeated  to  the 
system; 

(2)  The  system  detennines  there  is 
probable  cause  to  believe  that  an 
incident  occurred;  or 

(3)  The  qrstem  deteimines  th«t  there 
is  or  may  be  immtnan^  danger  of  sexious 


abuse  or  neglect  of  an  individual  with 
mental  illness. 

This  authority  shaU  include  ntamMe 
access  and  authority  to  examine  all 
relevant  records  and  interview  any 
facility/hospital  sovice  recipient, 
employee,  or  other  person  vdio  might 
have  knowledge  of  the  alleged  dmse  or 
n^lect 

(b)  "fai  addition  to  access  as  prescribed 
in  paragra^  (a)  olthis  section,  a  syston 
shall  have  access  to  facilities  and 
programs  and  their  lesidents/pstienta  at 
reasonable  times,  vidtich  at  a  iwiiritmim 
shall  include  nonnal  working  hours  and 
visiting  hours,  tat  tbua  purpose  ot 

(1)  Providing  information  and  trsinii^ 
on,  and  reianal  to,  programs  addressing 
the  needs  of  individual  with  mental 
illness,  including  information  and 
training  about  ii^vidual  ri^ts  and  the 
protection  and  advocacy  services 
available  from  the  system; 

(2)  MonitcHing  compliance  with 
respect  to  the  ri^ts  and  safaty  of 
residents/patients,  and 

(3)  Inspecting,  viewing  and 
photographing  all  areas  of  the  facility/ 
hospital  vthidi  are  used  by  residents/ 
patients  or  are  accessible  to  residents/ 
patients. 

Such  activities  shall  be  conducted  so  as 
to  minimize  interference  with  fKility/ 
hospital  pro^amsr  respect  residents/ 
patient's,  privacy  interests,  and  honor  a 
resident's/patient's  request  to  terminate 
an  interview. 

(c)  Access  shall  be  extended  to  all 
authtnized  agents  of  a  system,  including 
advocates,  ^proimately  supervised 
trainees,  health/mental  haahh  care 
providers,. legal  and  accounting 
personnel,  and  program  contractus. 

(d)  Access  to  residents/patients  shall 
include  the  opportunity  to  meet  and 
communicate  with  an  individual 
regularly,  both  fonnally  and  inibrmally, 
by  telephone,  mail  and  in  perstm. 


facilities  pursuant  to  State  and  Federal 
laws. 

151.46   Conflden«aMyofprolse«onand 


§51.43    Denial  of) 

If  a  facility  proposes  to  deny  access  to 
facilities/ho^itals.  residents/patients  or 
records,  it  shall  promptly  provide  the 
system  with  a  written  statement  of 
reasons,  including,  in  the  case  c^a 
denial  for  alleged  Lack  of  authorization, 
the  name  and  address  of  the  legal 
guardian,  conservator,  or  othCT  l^al 
representative  of  an  individual  with 
mental  illness. 

§51.44    Access  to fSdsrslfscHllfes  and 
rscords. 

A  system  providing  representatim  to 
individuals  with  mental  illness  in 
Federal  facilities  shall  be  accorded  all 
the  rigfate  and-autluHity  accorded  other 
representatives  of  residenU  of  such 


(a)  Client  records  are  the  property  of 
the  system  wdiich  most  protect  records 
from  loss,  damage,  tampering  or  use  by 
imauthorized  individuals.  The  system 
must:, 

(1)  to  the  same  extent  as  is  required 
by  a  provider  of  mental  health  services, 
keep  confidential  all  information 
contained  in  client  records,  including 
information  contained  in  an  automated 
electronic  data  system,  except  as 
provided  elsewhere  in  this  section.  This 
requirement  does  not  restrict  access  by 
the  Department  or  other  authorized 
Federal  officials  to  client  records  or 
other  records  of  the  system  for  audit  " 
purposes  and  for  monitoring  system 
compliance  with  applicable  Federal  law 
and  regulations.  Subject  to  the 
restrictions  and  procedures  set  out  in 
this  section,  implementing  section  106 
(a)  and  (b)  of  the  Act  (42  U.S.C.  10806 
(a)  and  (b)],  this  regulation  does  not 
limit  access  by  a  legal  guardian, 
conservator,  or  other  legal 
representative  of  an  incSvidual  with 
mental  illness,  unless  prohibited  by 
State  or  Federal  law,  court  order  or  the 
attorney-client  privilege. 

(2)  Have  written  poUdes  governing 
access  to,  duplication  and  release  of 
information  from  client  records;  and 

(3)  Obtain  written  consent  from  the 
client,  if  competent,  or  from  his  or  her 
legal  representative  before  releasing 
information  to  individuals  not 
odierwise  authorized  to  receive  it 

(b)  Nothing  in  this  subpart  shall 
prevent  the  system  fixnn  dang  any  of 
the  following: 

(1)  Issuing  a  public  report  of  the 
results  of  an  investigstion  which 
maintains  the  confidentiatity  of 
individual  service  ledpiente;  or, 

(2)  Reporting  the  resulta  of  an 
investigation  to  responsible 
investigative  or  enforcement  agencies 
should  an  investigation  reveal 
information  concerning  the  facility/ 
hospital,  ita  staff,  or  employees 
warranting  possible  sanctions  or 
corrective  action.  This  information  may 
be  reported  to  agencies  responsible  for 
facility  licensing  or  accreditation, 
employee  discipline,  employee 
licensing  or  certification,  or  criminal 
prosecution. 

§51.46    Disciosiog  information  oMainad 
from  a  provider  of  mental  hesMti  seivleea. 

(a)  Except  as  provided  in  {laragraph 
(b)  of  this  section,  if  a  system  has  access 
to  records  pursuant  to  section  105(a)(4) 
of  die  Act  142  U.S.C.  10805(a)(4)l  vrfrfch 
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under  Federal  or  State  law  are  required 
to  be  maintained  in  a  confidential 
manner  by  a  provider  of  mental  health 
services,  it  may  not  disclose  infc»mation 
from  such  records  to  the  individual  who 
is  the  subject  of  the  infdrmaticm  if  the 
mental  health  professional  responsible 
for  supervising  the  provision  of  mental 
health  services  to  that  individual  has 
given  the  system  a  written 
determination  that  disclosure  of  such 
information  to  the  individual  would  be 
detrimental  to  the  individual's  health. 
The  provider  shall  be  responsible  for 
giving  any  such  written  deteimination 
to  the  system  at  the  same  time  as  access 
to  the  records  containing  the 
information  is  denied. 

(b)  If  disclosure  of  information  has 
been  denied  under  paragraph  (a)  of  this 
section  to: 

(1)  An  individual: 

(2)  The  legal  guardian,  conservator,  or 
other  legal  representative  of  the 
individual;  or 

(3)  An  eligible  system,  acting  on  - 
behalf  of  an  individual: 

(i)  Whose  legal  guardian  is  the  State; 
or 

(ii)  Whose  legal  guardian,  conservator, 
or  other  legal  representative  has  not, 
within  a  reasonable  time  after  the  denial 
of  access  to  information  under 
paragraph  (a)  of  this  section,  selected  a 
mental  health  profisssional  to  review  the 
information. 

then  such  individuals  or  the  system  may 
select  another  mental  health 
professional  to  review  the  information 
and  to  determine  if  disclosure  of  the 
information  would  be  detrimental  to  the 
individual's  health.  If  such  mental 
health  professional  determiues,  based 
on  professional  judgment,  that 
disclosure  of  the  information  would  not 
be  detrimental  to  the  health  of  the 
individual,  the  system  may  disclose 
such  information  to  the  individual. 

(c)  This  restriction  does  not  afliect  the 
system's  right  to  obtain  access  to  the 
records. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

(MM  Dodul  Na  94-130;  FCC  94-289] 

Broadcast  Station  Operator 
Ra<|uifaiHant8 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


summary:  The  C  immission  proposes  to 
amend  its  broad  :ast  station  rules 
primarily  to  wai  fe  the  requirement  that 
broadcast  statioiis  be  supervised  only  by 
FCC-licensed  du  ty  operators.  Also,  a 
number  of  chan|  es  are  proposed  in  the 
rules  relating  to  station  control  to  permit 
licensees  to  opeiate  their  stations  in  a 
completely  autoinated,  unattended 
mode  if  appropriate  transmission 
equipment  is  us4d.  thus  allowing 
licensees  significant  operational  cost 
savings.  This  acton  is  necessary  to 
update  broadcast  operational  rules  to 
more  accurately  teflect  the  capabilities 
of  current  transititter  monitoring  and 
control  technolocy. 
DATES:  Commen  s  must  be  filed  by 
January  20. 199i .  Reply  comments  must 
be  filed  by  Febn  ary  6. 1995. 
ADDRESSES:  Fedi  ral  Communications 
Commission.  Wi  shington.  DC  20554. 
FOR  FURTHER  INFI  MMATION  CONTACT: 
James  E.  McNall  r,  Jr.  or  Gordon  W. 
Godfrey.  Mass  \  edia  Bureau, 
Engineering  Poli:y  Branch.  (202)  632- 
9660.  I 

SUPPl^MENTARY  INFORMATION: 

OMB  Infiormati*^  Collection 
Notification       i 

The  followingjcollecticms  of 
information  contained  in  these 
proposed  rules  have  been  submitted  to 
the  Ofiice  of  Maiiagem.ent  and  Budget 
for  review  undet  Section  3504(h)  of  the 
Paperwork  Rediiction  Act.  Copies  of 
these  submissions  may  be  purchased 
from  Ihe  Commission's  copy  contractor, 
e.  Persons  wishing  to 

information 
d  direct  their 
othy  Fain.  (202)  395- 

agemeht  and  Budget, 
B,  Washington,  DC 
any  comments  should 
Federal 

Communication!  Commission,  Office  of 
Managing  Direc^r,  Records 
Management  Branch.  Washington,  DC 
20554.  For  furthifcr  information  contact 
Judy  Boley,  Federal  Commimications 
Commission,  (202)  418-0214. 
OMB  NumbeAtione. 
T/tie;  Section  r3.691  Visual 
Modulation  Monitoring. 
Form:  None.    I 

Action:  Proposed  New  Collection. 
Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 
Frequency  ofMesponse:  On  occasion. 
Estimated  Ankual  Response:  70 
respondents,  1. 01  hours  per  response. 

Needs  and  Usts:  Section  73.691  will 
require  TV  statitjns  to  send  a 
notification  to  tl|e  Commission  in  the 
event  that  technical  problems  make  it 
impossible  to  operate  a  TV  station  in 


as  indicated  a1 
comment  on  thi 
collections  sho^ 
conmients  to  Ti: 
3561,  Office  of 
Room  10102 
20503.  A  copy 
also  be  sent  to 


accordance  with  the  timing  and  carrier 
level  tolerance  requirements  and  the 
operation  at  variance  will  exceed  10 
consecutive  days.  The  data  is  iised  by 
FCC  staff  to  maintain  accurate  and 
complete  technical  information  about  a 
station's  operation.  In  the  event  that  a 
complaint  is  received  from  the  public 
regarding  a  station's  operations,  this 
information  is  necessary  to  provide  an 
accurate  response. 

OMB  Number:  None. 

Title:  Section  73.1300  Unattended 
station  operation. 

Fonn;  None. 

Action:  Proposed  New  Collection. 

Respondents:  Businesses  or  other  for> 
profit,  not-for-profit  institutions. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Response:  1,500 
respondents,  0.5  hours  per  response. 

Needs  and  Uses:  Section  73.1300  will 
require  licensees  of  broadcast  stations  to 
send  a  notification  to  the  Commission  of 
its  intention  to  operate  unattended.  The 
data  is  used  by  FCC  staff  to  maintain 
accxirate  and  complete  technical 
information  about  a  station's  operation. 

OMB  Number:  3060-0320. 

Title:  Section  73.1350  Transmission 
System  Operation. 

Fonn;  None. 

Action;  Revision  to  Existing 
Collection. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Response:  300 
respondents,  0.5  hours  per  response. 

ATeeds  and  Uses:  Section  73.1350  will 
reqmre  licensees  of  broadcast  stations  to 
send  a  notification  to  the  Commission 
whenever  a  transmission  system  control 
point  is  established  at  a  location  other 
than  at  the  main  studio  or  transmitter. 
The  data  is  used  by  FCC  staff  to 
maintain  complete  operating 
information  regarding  licensees  to  be 
used  in  the  event  that  FCC  field  staff 
needs  to  contact  the  station  about 
interference. 

OMB  Number.  None. 

Title:  Section  73.1570  Modulation 
levels:  AM,  FM  and  TV  AuraL 

Fomj;  None. 

Action:  Proposed  New  Collection. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Response:  70   ■ 
respondents,  1  hours  per  response. 

Needs  and  Uses:  Section  73.1570  will 
require  licensees  of  broadcast  stations  to 
send  a  notification  to  the  Commission  : 
whenever  technical  problems  make  it 
impossible  to  maintain  the  minimum 
modulation  level  for  more  than  10  days 
and  upon  restoraticm  of  normal 
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operaticos.  The  data  ia  used  by  FCC 
staff  to  maintain  aocuiate  and  cranplete 
technical  inframatiMi  dMut  a  station's 
operaticm.  In  the  weaA  that  a  complaint 
is  received  from  the  public  regarding  a 
station's  c^teiations,  this  information  is 
necessary  to  provide  an  accurate 
resptmse. 

OMB  Number:  Htme. 
Tit/e:  Section  73.62  Directional 
Antenna  S]rstem  Tolerances. 
Form:  None. 

Action:  Proposed  New  Collection, 
Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 
Frequency  of  Response:  On  occaaoa. 
Estimated  Annual  Response:  750 
respondents.  4.5  hours  per  req>onse. 
Needs  and  Uses:  Section  73,62  will 
require  an  AM  staticm  with  a  directional 
antenna  system  to  measure  and  log 
every  monitoring  point  at  least  once  for 
each  mode  of  directional  operation 
within  24  hours  of  detection  of  various 
operating  parameters  from  allowed 
tolerances.  This  data  is  used  by  station 
engineers  to  cosract  the  operating 
parameters  of  the  diracti(Hial  antenna 
and  by  FCC  staff  in  field  investigations 
to  ensure  that  stati<Hu  are  in  cranpliance 
with  the  technical  lequvements  of  the 
Commission's  Rules. 
OMB  Number:  None. 
Tttle:  Station  License. 
Forni;  None. 

Action:  Existing  collectian  in  use 
without  an  OMB  cmtrol  number. 

Respondents:  Businesses  or  other  for- 
profit,  not-fiar-pR^t  institutions. 
Frequency  of  Response:  On  occasion. 
Estimated  Annual  Response:  5.830 
respondents,  0.083  hours  per  response. 

Needs  and  Uses:  Sections  73.1230, 
74.165,  74.432,  74.564,  74.664,  74.765. 
74.832,  74.965  and  74.1265  require 
licensees  of  broadcast  statirau  to  post, 
file  or  have  available  a  OTpy  of  the 
instrument  of  authorizatian  at  the 
station  and/or  at  the  transmitter.  The 
data  is  used  by  FCC  staff  in  field 
investigations  to  ensure  that  a  station  is 
licensed  and  operating  in  the  manner 
specified  in  the  license.  TTie  information 
posted  at  the  transmitter  site  would  be 
used  by  the  public  and  FCC  staff  to 
know  by  whom  the  transmitter  is 
licensed. 

This  is  a  synopsis  of  the 
Commission's  Notice  of  Prcqiosed  Rule 
Making  in  MM  Docket  No.  94-130 
adopted  November  10, 1994,  and 
released  on  Deconber  7, 1994.  The 
complete  text  of  thia  Notice  of  Proposed 
Rule  Making  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FOC  Dockets  Btanch  (Room 
230).  1919  M  St..  N.W..  Washington, 
D.C.,  and  may  be  pmcfaased  from  the 


Commission's  copy  contractor. 
Intematicnal  Transcription  Service. 
Inc.,  (202)  857-3800,  2100  M  St.  N.W., 
Suite  140,  Washington.  D.C  20037. 

Synopsis  of  Notice  of  Proposed  Role 
Making 

1.  This  proceeding  is  initiated  to 
determine,  in  light  of  the  advancement 
of  automated  transmission  equipment, 
whether  and  under  what  circumstances 
the  Commission  should  waive  the 
requirement  that  a  broadcast  station 
must  have  a  licensed  radio  operator  on 
duty  in  charge  of  the  transmitter  during 
all  periods  of  broadcast  ofteration.  This 
action  is  taken  in  response  to  the 
Telecommunications  Authorizatitxi  Act 
of  1992,  Pub.  L.  No.  102-538, 106  Stat. 
3533  ("Law"),  which  among  other 
things  amends  the  Communications  Act 
of  1934  ("Act")  to  permit  the 
CommissiCTi  to  consider  this  option. 

2.  Specifically.  Section  205(1)  of  the 
Law  amended  Section  318  of  the  Act. 
which  reqiiires  that  each  AM.  FM  or  TV 
staticm  must  be  operated  by  a  licensed 
transmitter  duty  operator  ("duty 
operator")  holding  a  commercial  radio 
operator  license  or  permit  of  any  class. 
Pursuant  to  Section  318,  the 
Commission  may  waive  or  modify  the 
operator  requirement  for  all  but 
specifically  eniunerated  types  of 
stations.  Tlie  Law  removed  from  the 
waiver/modification  prohibition.  "(3) 
stations  engaged  in  broadcasting 

•  *  •."  Thus,  the  Commission's 
proposes  waiving  its  current 
requirement  that  broadcast  station  duty 
operators  possess  a  license  or  restricted 
permit  It  also  proposes  to'permit 
unattended  operation  if  apprc^riate 
equipment  is  used  to  operate  the  station. 
Secondarily,  the  Commission  proposes 
to  update  various  transmitter  control 
requirements  to  make  them  more 
relevant  to  unattended  operation  and  to 
be  responsive  to  commonly  asked 
questions  concerning  their 
inteipretation. 

3.  Section  73.1860(c)  of  the 
Commission's  Rules  specifically 
requires  a  broadcast  station  licensee  "to 
ensure  that  each  transmitter  operator  is 
fully  instructed  and  capable  to  perform 
all  necessary  observations  and 
adjustments  of  the  transmitting  s)rstem 
and  other  associated  operating  duties  to 
ensure  compliance  wi&  the  rules  and 
station  authorization."  The  Commissicm 
holds  the  broadcast  station  licensee 
responsible  for  rule  violations  or 
operation  that  is  not  in  acoord  with  the 
station  authorization. 
.  4.  Because  permitting  unattended 
opaati(Ht  repreaents  a  significant 
change  in  the  policies  relating  to 
transmitter  omtrol.  the  potential 


ramifications  should  be  exploiad 
thoroughly.  Thus  the  Commission 
sohdts  comment  on  whether  waiving 
this  requiranent  might  encourage 
neghgence  or  irresponsibiUty  on  the 
part  of  certain  broadcast  licensees,  with 
the  result  that  interference  levels  in  the 
various  broadcast  services  might  be 
exacerbated. 

5.  As  an  alternative  to  the  above,  the 
Commission  seeks  comment  on  whether 
it  should  permit  unattended  operation 
of  broadcast  stations  only  if  they  are 
ATS-equipped.  inasmuch  as  such 
stations  are  required  to  go  off  the  air  if 
operating  parameters  amdudve  to 
interference  go  out  of  tolerance. 
Comment  also  is  requested  oa  whether 
some  types  of  stations  (particularly 
directional  AM  stations  without 
approved  antenna  sampling  systems, 
which  are  believed  to  be  potentially  the 
most  technically  unstable  type  of 
broadcast  station)  should  be  excluded 
from  unattended  operation  under  the 
proposed  rules.  The  Commission 
suggests  that  such  licensees  might  be 
able  to  operate  their  stations  property  in 
the  imattended  mode  with  monitoring 
equipment  which  would  measure  and 
record  their  directional  antenna 
performance  every  three  hours. 
However,  comment  is  requested  on  the 
degree  to  which  such  a  requirement  is 
actually  necessary;  and  if  it  is.  to  what 
degree  these  licensees  can  afford  to 
install  the  appropriate  equipment.  The 
Commission  also  asks  for  comment  on 
any  other  circumstances  that  may  not 
lend  themselves  to  effective  unattended 
station  operation. 

6.  The  Commission  emphasizes  that 
in  proposing  to  permit  unattended 
operation  at  all  or  at  some  stations, 
licensees  would  not  be  precluded  fiom 
operating  their  stations  in  the  attended 
mode,  which  requires  that  some 
responsible  person  be  in  charge  of  the 
station.  However,  even  if  a  person 
performing  the  fimction  of  a  duty 
operator  is  employed  optionally,  tife 
need  to  specify  their  duties  in  detail  in 
our  rules  is  questioned,  as  they  could 
vary  widely  from  station  to  station. 
Parties  are  asked  to  comment  on  the 
various  proposals  above  and  their 
underljing  asstmiptions.  and  to  bring  to 
the  Commission's  attention  any  aspect 
of  the  proposal  that  may  have  been 
overlooked.  Information  is  also  sought 
on  benefits  potentially  derived  by 
licensees  from  any  waiver  or  din^ution 
of  the  operator  requiremmts. 

7.  While  the  foregoing  discussion  has 
focused  on  AM,  FM  and  TV  staticms 
licensed  under  part  73  of  the  rules, 
similar  flexibility  is  proposed  in  the 
case  of  low  power  TV  stations,  which 
are  authorized  under  part  74. 
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Additionally,  comment  is  sought  on 
whether  it  is  appropriate  to  consider 
changes  to  the  operator  requirements  for 
international  broadcast  stations 
authorized  pursuant  to  subpart  F  of  part 
73  or  experimental  broadcast  stations 
authorized  pursuant  to  subpart  A  of  part 
74.  Various  rule  sections  concerning 
broadcast  auxiliary,  ITFS  and  FM 
translator  services  refer  to  operators  and 
would  need  to  be  modified.  Thus, 
comment  is  requested  on  whether 
circumstances  exist  that  warrant 
different  treatment  for  low  power  TV, 
international  broadcasting  or 
experimental  broadcast  station 
licensees.  In  this  inquiry,  the 
Commission  is  cognizant  that  Section 
318  of  the  Act  continues  to  prohibit 
waiver  of  the  operator  requirement 
where  required  by  international 
agreement  or  where  licensed  operators 
are  required  for  safety  purposes.  47 
U.S.C.  §  318.  Commenters  are  requested 
to  address  the  implications  of  these 
statutory  provisions. 

8.  The  Commission  also  requests 
comment  on  the  effect  of  its  proposal  on 
two  important  responsibilities  imposed 
on  broadcast  licensees  that  may  or  may 
not  be  assigned  to  duty  operators. 
Comment  is  first  requested  on  the 
degree  to  which  the  task  of  verifying 
that  the  antenna  tower  lighting  system 
is  functioning  properly  has  already  been 
automated  and  to  what  degree  such 
automation  is  possible  in  view  of  the 
goals  of  this  proceeding.  Second, 
comment  is  sought  on  responsibility  for 
monitoring  for  Emergency  Broadcast 
System  (EBS)  alerts,  logging  their 
receipt,  and  determining  the  appropriate 
response  to  be  taken.  The  current  EBS 
system  is  under  review  in  FO  Docket 
Nos.  91-301  and  91-171.  Briefly,  in  a 
Report  and  Order  and  Further  Notice  of 
Proposed  Rule  Making  adopted 
concurrently  with  this  Notice,  the 
current  EBS  alerting  procedures  will  be 
phassd  out  and  replaced  with  a  new 
Emergency  Alert  System  (EAS)  which 
may  be  completely  automated  at  the 
discretion  of  each  licensee.  (See  Report 
and  Order  and  Further  Notice  of 
Proposed  Rule  Making  in  FO  Docket 
Nos.  91-171  and  91-301.  FCC  94-288, 
adopted  November  10, 1994.)  As  new 
EAS  equipment  should  be  available  by 
the  time  this  proceeding  is  completed, 
comment  is  sought  on  whether  the 
Commission  needs  to  consider  how 
licensees  might  automate  the  current 
EBS  system. 

9.  If  a  commenting  party  supports 
retention  of  the  operator  requirement  for 
certain  functions  or  certain  classes  of 
stations,  the  Commission  requests  that  it 
be  provided  with  information  which 
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demonstrates    lat  tangible  benefits 
would  derive    om  the  retention. 

10.  Commeim  also  is  sought  on  the 
question  of  wnether,  for  those  stations 
that  choose  to  retain  duty  operators,  the 
duty  operator  fhould  be  required  to 
hold  an  Restricted  permit  (R.P.)  Also, 
several  incidei|tal  benefits,  such  as 
potentially  reducing  the  cost  of 
complying  with  metering  requirements, 
would  result  Caam  the  regulatory 
changes  proposed  above.  This  proposed 
change  wouldjnake  it  appropriate  to 
delete  §  73.15^,  which  specifies  the 
requirements  fbr  extension  meters.  This 
would  eliminate  any  need  for  licensees 
to  install  came  "as  so  as  to  be  able  to 
view  transmitti  sr  meters  at  a  remote 
location — an  ajtemative  currently 
permitted  in  litu  of  using  extension 
meters.  In  addition,  references  to 
extension  metors  would  be  eliminated 
firom  §§  73.53,  73.57.  73.69,  73.1230, 
73.1820.  and  78.1860.  The  Commission 
additionally  proposed  several  rule 
amendments  aimed  at  improving  the 
rules'  clarity.  In  eliminating  these  "how 
to"  kinds  of  reiuirements,  licensees 
would  still  be  free  to  employ  the  former 
traditional  transmitter  monitoring 
techniques;  bu^  again,  such  a  decision 
stent  with  the  broader 
itoring  and  adjusting 
leters  to  ensure  that 
with  the  rules  and 
authorizations. 

- -. J ,  ye  Commission  proposes 

minor  changes  to  a  number  of  technical 
or  operational  requirements.  For 
example,  it  asks  whether  the  licensee 
should  be  required  to  provide  the 
Commission  w  th  a  name  and  telephone 
number  in  cas«  the  Commission  or 
another  governinent  agency  needs  to 
contact  the  lic^see  promptly.  The 
Commission  also  seeks  conunent  on  the 
maximum  time  period  for  allowing  a 
licensee  to  con  ect  certain  out-of- 
tolerance  cond  tions.  Regarding,  for 
instance,  out-ol-tolerance  conditions 
that  are  capabli  of  causing  interference, 
the  Commission  proposes  to  apply  the 
three-minute  limit  currently  applicable 
to  ATS  station^  to  remote  and  directly 
controlled  statins. 

12.  The  Cominission  often  receives 
inquiries  asking  which  particular 
leters  should  be 
how  often)  in  order  for 
:omply  with  the  rules. 
!s  meet  their 
le  Commission  proposes 
e  be  able  to  monitor 
ition's  transmitter 
lulation  level.  In 
responsible  for 
,^_  that  require  lighting 
would  need  to  |nonitor  such  lighting. 
Finally,  each  licensee  of  an  AM  station 


should  be  cons 
objective  of  mc 
technical  para 
stations  compli 
conform  to  the}: 
11.  Finally. 


technical  par 
monitored  (an 
the  licensee  to 
To  help  licens 
responsibility 
that  each  licen 
and  adjust  its 
power  and  m 
addition,  lice 
broadcast  towi 


that  changes  its  mode  of  operation 
during  the  broadcast  day  would  need  to 
monitor  and  control  such  changes. 
Licensees  of  AM  stations  employing 
directional  arrays  would  need  to  be  able 
to  monitor  and  control  the  array- 
parameters.  In  the  context  of  imattended 
operation,  the  monitoring  and  control  of 
these  parameters  must  be  performed  by 
equipment  that  would  take  the  station 
off  the  air  (if  a  parameter  variance 
capable  of  causing  interference 
occurred)  or  else  contact  some  person 
designated  by  the  licensee  (this  would 
appear  particularly  appropriate  in  the 
case  of  a  tower  lighting  failure). 

13.  The  Commission  also  solicits 
information  on  carrier  firequency 
measurement.  Specifically,  on  whether 
frequency  is  a  parameter  that  ATS 
systems  typically  control  and  monitor 
and  on  whether  frequency  measurement 
should  be  included  in  the  list  of 
parameters  that  are  proposed  to  be 
monitored  and  controlled  at  an  attended 
operation.  The  Commission  further 
proposes  to  amend  its  rules  roncerning 
measxirement  and  calibration 
requirements,  adjustment  of  the 
transmitter,  and  permissible  connection 
methods  for  rempte  control. 

Administrative  Matters 

14.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules.  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  January  20, 
1995,  and  reply  comments  oil  or  before 
February  6, 1995.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
plus  four  copies  of  all  comments,  reply 
commeiits,  and  supporting  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments,  you 
must  file  an  original  plus  nine  copies. 
You  should  send  comments  and  reply 
comments  to  Office  of  the  Secretary. 
Federal  Communications  Commission, 
Washington.  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street  NW., 
Washington,  DC  20554. 

Ex  Parte 

15.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  rules.  See 
generally  47  CFR  §§  1.1202, 1.1203  and 
1.1206(a). 

Comment  Information 

16.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
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Commission's  Rules,  interested  parties 
may  file  comments  on  or  before  January 
20, 1995  and  reply  comments  on  or 
before  February  6, 1995.  To  file  formally 
in  this  proceeding,  participants  must 
file  an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  participants 
^  want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  D.C.  20554.  Comments  and 
reply  comments  wrill  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239)  of  the  Federal 
Commimications  Commission.  1919  M 
Street,  N.W.,  Washington.  D.C.  20554. 

17.  Initial  Regulatory  Flexibility  Act 
Analysis 

I.  Reason  for  Action  ' 

A  revision  in  the  Communications 
Act  of  1934  has  given  the  Commission 
authority  to  waive  the  requirement  that 
broadcast  stations  be  operated  by 
licensed  transmitter  duty  operators.  A 
waiver  of  this  requirement  would 
permit  such  stations  to  be  operated 
unattended  for  the  first  time.  This 
proceeding  explores  the  feasibility  of 
such  operation.  In  connection  with  the 
proposed  changes  in  transmitter 
monitoring  and  control  policy  and  in 
response  to  numerous  inquiries  that 
topic,  a  number  of  other  rules  need 
updating. 

n.  Objectives 

The  proposed  action  is  intended  to 
update  the  rules  to  provide  for 
unattended  broadcast  station  operation 
and  to  clarify  the  technical 
responsibilities  of  broadcast  licensees, 
particularly  those  operating  unattended 
stations. 

m.  Legal  Basis 

The  action  taken  by  this  Notice  is 
authorized  by  Sections  4(i)  and  (j),  302, 
202  and  403  of  the  Communications  Act 
of  1924,  as  amended. 

IV.  Description,  Potential  Impact,  and 
Number  of  Small  Entities  Affected 

The  action  proposed  in  this 
proceeding  is  expected  to  benefit 
smaller  broadcast  licensees  by 
eliminating  the  need  for  a  transmitter 
duty  operator.  This  is  expected  to  result 
in  an  operational  cost  savings.  However, 
taking  advantage  of  the  flexibility 
provided  by  the  proposed  new  rules 
would  be  entirely  operational.  Licensees 
may  continue  to  operate  as  they 
currently  do  if  they  so  desire. 


V.  Recording,  Record  Keeping,  and 
Other  Compliance  Requirements 

None. 

VI.  Federal  Rules  Which  Overiap, 
Duplicate  or  Conflict  With  Tlds  Rule 

None. 

Vn.  Any  Significant  Alternative 
Minimizing  Impact  on  Small  Entities 
and  Consistent  With  the  Stated 
Objectives 

None. 

18.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document,  the  IRFA  is  set  forth  the 
Appendix.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  Notice,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
Initial  Regulatory  Flexibility  Analysis. 
The  Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rule  Making, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(alof  the  Regulatory 
Flexibility  Act  Public  Law  96-354,  94 
Stat.  1164,  5  U.S.C.  Section  601  et  sea. 
(1981).  ^ 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 
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47  CFR  Part  73 

[MM  Docket  No.  94-142,  RM-8546] 

Radio  Broadcasting  Services; 
Knoxville,  Illinois 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
coniments  on  a  petition  filed  by  John 
Pritchard,  requesting  the  allotment  of 
Channel  287A  to  Knoxville,  Illinois,  as 
that  community's  first  local 
transmission  service.  Channel  287A  can 
be  allotted  to  Knoxville  in  compliance 
with  the  Commission's  minimmn 
distance  separation  requirements 


without  a  site  restriction.  The 
coordinates  for  Channel  287A  at 
Knoxville  are  North  Latitude  40-54-30 
and  West  Longitude  90-16-54. 

DATES:  Comments  must  be  filed  on  or 
before  January  30, 1995,  and  reply 
comments  on  or  before  February  14  . 
1995. 

ADDRESSES:  Federal  CommunicaUons 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Donald  E.  Ward,  1201 
Pennsylvania  Avenue.  NW,  5th  Floor, 
Washington,  D.C.  20004,  (Attorney  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls.  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
94-142,  adopted  November  29,  1994, 
and  released  December  8, 1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1919  M  Street,  NW,  Room  246,  or 
2100  M  Street.  NW,  Suite  140. 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
porf e  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts 

For  information  regarding  proper 
fifing  procedures  for  comments,  see  47 
CFR  1.41S  and  1.420. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
)(diii  A.  Karoiisos. 

Acting  Chief,  Allocations  Bmnch,  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  94-30702  Filed  12-13-94. 8:4S  am) 
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DeH 
Rapid*,  Soulli  Mute 

AOCNCT.  Federal  Communicatioiis 

Conunissioo. 

ACTION:  Proposed  rule.  . 


t:  Tbe  Cominission  requests 
comments  on  a  petition  filed  by  Ccmway 
Broadcasting  pioposing  the  allotment  of 
Chaimel  239C3  as  the  community's  first 
local  aural  transmission  service. 
Channel  239C3  can  be  allotted  to  Dells 
Rapids  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  3.1  kilometers  ( 1.9  miles) 
southwest  to  avoid  a  short-spacing  to 
Station  KKOK-FM,  Channel  239C1. 
Morris,  Minnesota.  The  coordinates  for 
Channel  239C3  at  Etell  Rapids  are  North 
Latitude  43-47-57  and  West  Longitude 
96-43-01. 

DATES:  Comments  must  be  filed  on  or 
before  January  30, 1995.  and  reply 
comments  on  or  before  February  14, 
1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  ito  counsel  or  consultant, 
as  follows:  Lars  Conway,  Conway 
Broadcasting,  4415  Fremont  Ave.. 
South,  Minneepolis,  Minnesota  55409 
(Petitioner). 

FOR  RJRTHER  INFORMATKM  CONTACT. 
Sharon  P.  McDonald.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
94-141,  adopted  November  30. 1994, 
and  released  December  8, 1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M Street.  NW,  Washington, DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc..  (202)  857- 
3800.  2100  M  Street.  NW.  Suite  140, 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  bom  the  time  a  Notice  of  Proposed 
Ride  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 


one,  which  inv(  Ive  channel  allotments. 
See  47  CFR  l.i:  04(b)  for  rules 
govwniiu  peno  ssibte  ex  parte  contacts. 

For  inrarmati  tn  regarding  proper 
filing  procedun  b  for  comments,  see  47 
CFR  1.415  and  :  .420. 

List  of  Si^iects  in  47  CFR  nut  73 

Radio  broadcasting. 

Federal  Caminunications  ^^-'MnmitrwHi 

John  A.  Kannsoa 

Apting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Miss  Media  Bureau. 

IFR  Doc.  94-3070^  Filed  12-l»-94;  8:45  am] 

iCUNQ  oooc  tn»ii-F 

47CFRPart73J 

[MM  OochM  No.  fl|4>140;  ftM-«S439 

Radio  Broadca^tino  Servicee;  Rapid 
City.  South  DaMota 

AGENCY:  Federal  Communications 
Commission.     > 
ACTION:  Proposed  rule. 


SUMMARY:  The  I 
comments  oo  i 
Broadcasting  pr 
Chaimel  292C  i 
local  FM I 


>mmi8sion  requests 
etition  filed  Yry  Conway 
tposing  the  allotment  of 
the  commimity's  sixth 

jssion  service.  Channel 

292C  can  be  alliitted  to  Rapid  City  in 
compliance  witlk  the  Conunissicm's 
minimum  distaece  separation 
requirementa  at  city  reference 
coordinates.  Th^  coordinates  for 
Channel  292C  a  Rapids  Qty  are  North 
Latitude  44-04-  SO  and  West  Longitude 
103-13-50. 

DATES:  Commen  s  must  be  filed  on  or 
before  January  3  3, 1995,  and  reply 
comments  on  or  before  February  14. 
1995. 

ADDRESSES:  Fed  iral  Communications 
Commission,  W  ishington.  D.C  20554. 
In  addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  itsJcounsel  or  consultant, 
as  follows:  Lars  j^onway,  Conway 
Broadcasting,  4«5  Fremont  Ave., 
South,  Minneapolis,  Minnesota  55409 
(Petitioner].        I 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDobald.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  (tommission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
94-140,  adoptedjNovember  30. 1994, 
and  released  December  8. 1994.  The  fiill 
text  of  this  Com]  aission  decision  is 
available  for  ins  >ection  and  copjring 
during  normal  b  isiness  hours  in  the 
FCC  Reference  (  enter  (Room  239),  1919 
M  Street.  NW.  V  ashington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  fit  m  the  Commission's 


copy  contractor,  Intemational 
Transcription  Service.  Inc.,  (202)  857- 
3800, 2100  M  Street.  NW,  Suite  140. 
Washington.  D.C.  20037. 

Provisicms  of  the  Rqpdatory 
Flexibility  Act  of  1980  do  not  q;>ply  to 
this  proceeding. 

Members  of  the  public  should  note     , 
that  fitxn  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  die  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  informatifHi  regarding  pn^r 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73  / 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
IFR  Doc.  94-30704  Filed  12-13-»4: 8:45  am] 
■nuNQ  oooe  •n».«i-f 

47  CFR  Part  73 

[MM  Docket  No.  M-123.  DA  94-1401] 

Propoaed  Rule;  Extension  of  Comment 
and  Reply  Comment  Periods 

AGENCY:  Federal  Communications 
Commission. 

SUMMARY:  The  Commission  granted  a 
joint  request  by  the  Association  of 
Independent  Television  Stations,  Inc., 
Viacom.  Inc.  and  King  World 
Productions.  Inc.  for  an  extension  of 
time  for  filing  comments  and  reply 
comments  in  this  proceeding,  llie 
Commission  determined  that  the 
extensitm  of  time  was  warranted  in  light 
of  the  time  necessary  to  compile 
information  critical  to  resolution  of  the 
numerous  and  complex  issues  raised  in 
this  proceeding.  This  action  will 
fecilitate  the  development  of  a  full  and 
complete  record  on  these  issues. 

DATES:  Commoita  are  now  due  on 
March  7, 1995.  Reply  comments  are 
now  due  on  April  6, 1995. 

ADDRESSES:  Federal  Conunimications 
Conunission,  Washington.  DC  20554. 

FOR  FURTHER  MFORMATION  CONTACT: 

Alan  E.  Aronowitz,  Mass  Media  Bureau. 
(202) 632-7792. 
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SUPPLEMENTARY  INFORMATION: 

[MM  Docket  No.  94-1 23) 

Order  Granting  Extension  of  Time  for 
Filing  Comments  and  Reply  Comments 

In  re:  Review  of  the  Prime  Time  Access 
Rule,  Section  73.658(k)  of  the  Commission's 
Rules. 

Adopted:  December  7, 1994; 
Released:  December  8, 1994 
By  the  Chief.  Mass  Media  Bureau. 

1.  On  October  25. 1994,  the 
Commission  released  a  Notice  of 
Proposed  Rule  Making  ("Notice").  FCC 
94-266,  in  this  proceeding  (59  FR 
55402,  November  7, 1994)  soliciting 
comment  on  the  legal  and  policy 
justifications,  in  li^t  of  current 
economic  and  technological  conditions, 
for  the  Prime  Time  Access  Rule.  Section 
73.658(k)  of  the  Commission's  Rules, 
and  to  consider  the  continued  need  for 
the  rule  in  its  current  form.  The 
deadline  for  filing  comments  is 
ciurently  January  6, 1995,  and  the 
deadline  for  filing  reply  comments  is 
currently  February  6, 1995. 

2.  On  November  29. 1994.  a  joint 
motion  for  extension  of  time  for  filing 
comments  and  reply  conunents  was 
filed  by  the  Association  of  Independent 
Television  Stations,  Inc.,  Viacom,  Inc. 
and  King  World  Productions,  Inc. 
("Joint  Petitioners").  The  motion 
requests  that  the  deadline  for  filing 
conmients  be  extended  by  sixty  days, 
and  the  reply  comment  deadline  to 
follow  thirty  days  thereafter.  Under  this 
schedule,  comments  would  be  due  on 
March  7, 1995,  and  reply  comments  due 
by  April  6, 1995.  On  December  1, 1994. 
joint  comments  in  support  of  the 
extension  of  time  request  were  filed  by 
CapCities/ABC,  Inc.,  CBS  Inc.  and 
National  Broadcasting  Company,  Inc. 
("Joint  Commenters"). 

3.  The  Joint  Petitioners  contend  that 
in  order  to  respond  to  the 
comprehensive  economic  analysis 
called  for  in  the  Notice,  they  have 
retained  a  leading  economic  consulting 
group  which,  in  an  attached  letter,  states 
that  the  additional  time  is  necessary  not 
only  to  collect  and  tabulate  the 
economic  data  (which  generally  does 
not  now  exist  in  computerized  formats), 
but  also  to  analyze  that  data  using 
economic  and  statistical  models. 
Similarly,  the  Joint  Commenters.  report 
that  each  of  the  economists  with  whom 
they  consulted  advised  them  that  it 
would  be  impossible  to  prepare  an 
appropriately  responsive  economic 
study  within  the  time  frame  established 
by  the  Atoface  because  of  the  breadth  and 
depth  of  the  issues  raised.  These  parties 
maintain  that  the  grant  of  this  request 
will  serve  the  public  interest  by 


permitting  them  sufficient  time  to 
compile  the  information  necessary  for 
generating  the  comprehensive  record 
that  the  Commission  seeks  in  this 
proceeding. 

4.  As  set  forth  in  §  1.46  of  the 
Conunission 's  Rules,  47  CFR  1.46,  it  is 
our  policy  that  extensions  of  time  for 
filing  comments  in  rulemaking 
proceedings  shall  not  be  routinely 
granted.  However,  imder  the 
circumstances  described  above,  we 
beUeve  that  the  requested  extension  of 
time  to  file  comments  and  reply 
comments  is  warranted  in  light  of  the 
number  and  complexity  of  the  issues 
raised  in  this  proceeding.  This 
extension  of  time  should  faciUtate  the 
development  of  a  full  and  complete 
record  on  the  issues  raised  in  the  Notice 
and,  thus,  it  appears  reasonable  to 
provide  the  commenting  parties 
additional  time  to  analyze  and  address 
these  issues. 

5.  Accordingly,  It  Is  Ordered,  that  the 
Joint  Motion  for  Extension  of  Tune  filed 
by  the  joint  petitioners  Is  Granted,  the 
time  for  fiUng  comments  in  this 
proceeding  Is  Extended  to  March  7. 
1995,  and  the  time  for  filing  reply 
comments  in  this  proceeding  Is 
Extended  to  April  6, 1995. 

6.  This  action  is  taken  pursuant  to 
authority  found  in  Sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.204(b),  0.283. 
and  1.45  of  the  Commission's  Rules. 
Federal  Communications  Commission. 

Roy  I.  Stewart, 

Chief  Mass  Media  Bureau. 

(FR  Doc.  94-30700  Filed  12-13-94:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611, 675,  and  676 

[Docket  No.  941242-4342;  1.0.  111494A] 

Foreign  Fiahing;  Groundfish  Fishery  of 
the  Bering  Sea  and  Aleutian  Islands; 
Limited  Access  Management  of 
Federal  Fisheries  In  and  Off  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  1995  iiutial 
specifications  of  groundfish  and 
tssociated  management  measures  and 
request  for  comments. 

SUMMARY:  NMFS  proposes  1995  initial 
total  allowable  catches  (TACs)  for  each 


category  of  groundfish  and 
specifications  for  prohibited  species 
bycatch  allowances  for  the  groundfish 
fishery  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  necessary  to  inform  the  public 
about  proposed  1995  harvest 
specifications  and  associated 
management  measures.  The  intended 
effect  is  to  conserve  and  manage  the 
groundfish  resources  in  the  BSAI  and  to 
provide  an  opportunity  for  public 
participation  in  this  decisionmaking 
process. 

DATES:  Comments  must  be  submitted  by 
January  9, 1995 

ADDRESSES:  Comments  must  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region. 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802-1668,  Attn:  Lori  Gravel.  The 
preliminary  1995  Stock  Assessment  and 
Fishery  Evaluation  (SAFE)  report  may 
be  requested  from  the  North  Pacific 
Fishery  Management  Council,  P.O.  Box 
103136,  Anchorage,  AK  99510,  907- 
271-2809 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  R.  Varosi,  NMFS,  907-586-7228 
SUPPLEMENTARY  INFORMATION: 
Groundfish  fisheries  in  the  BSAI  are 
governed  by  Federal  regulations  (50  CFR 
611.93  and  parts  675  and  676)  that 
implement  the  Fishen,'  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP).  The  FMP  was  prepared  by  die 
North  Pacific  Fishery  Management 
Council  (Council)  and  approved  by 
NMFS  under  the  Magnuson  Fishery 
Conservation  and  Management  Act. 

The  FMP  and  implementing 
regulations  require  NMFS,  after 
consultation  with  the  Council,  to 
specify-  for  each  calendar  year  the  TAC 
for  each  target  species  and  the  "other 
species"  category,  the  simi  of  which 
must  be  within  the  optimiun  yield  range 
of  1.4  million  to  2.0  million  metric  tons 
(mt)  (§  675.20(a)(2)).  Regulations  under 
§675.20(a)(7)(i)  fiirther  require  NMFS  to 
publish  aimually  and  solicit  public 
comment  on  amounts  of  proposed 
annual  TACs.  apportionments  of  each 
TAC,  prohibited  species  catch  (PSC) 
allowances,  and  seasonal  allowances  of 
pollock.  The  specifications  set  forth  in 
Tables  1-7  of  this  action  satisfy'  these 
requirements.  For  1995,  the  proposed 
siun  of  TACs  is  2.0  milhon  mt.  Under 
§675.20(a)(7)(ii),  NMFS  will  pubUsh  \he 
final  annual  TACs  for  1995  and  initial 
apportionments  thereof,  after 
considering:  (1)  Comments  received 
within  the  comment  period  (see  DATES), 
and  (2)  consultations  with  the  Council 
at  its  December  1994  meeting. 
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The  specified  TACs  fn'  each  species 
are  hamd  on  the  bait  available 
biological  and  sodoecooomic 
infonnatioD.  At  its  September  and 
December  meetingB.  the  CowBcil.  its 
Advisoiy  Panel,  and  its  Scientific  and 
Statistical  Conunittee  (SSC).  annually 
review  biological  information  about  the 
condition  of  groimdfish  stocks  in  the 
BSAL  This  inibnnation  is  compiled  by 
the  Council's  BSAI  Groundfish  Plan 
Team  (Plan  Team)  and  is  presented  in 
the  SAFE  Report.  The  Plan  Team 
annually  produces  such  a  report  as  the 
first  step  in  the  process  of  specifying 
TACs.  The  SAFE  Report  contains  a 
review  of  the  latest  scientific  analyses 
and  estimates  of  each  species'  biomass, 
maximum  sustainable  yield  (MSY). 
acceptable  biological  catch  (ABC)  and 
other  biological  parameters,  as  well  as 
summaries  of  the  economic  condition  of 
groundfish  fisheries  off  Alaska.  A 
preliminary  1995  SAFE  Report  dated 
September  1994  provides  an  update  on 
status  of  stocks.  'These  preliminary 
assessments  will  be  updated  based  on 
biological  survey  work  done  during  the 
summer  of  1994.  Assessments  will  be 
made  available  by  the  Plan  Team  in 
November  1994.  in  the  final  edition  of 
the  1995  SAFE  Report.  Final  ABCs  for 
the  1995  fishing  year  will  be  based  on 
the  most  recent  stock  assessments.  The 
proposed  ABCs  adopted  by  the  Council 
for  the  1995  fishing  year  are  based  on 
the  best  available  scientific  information, 
including  projected  biomass  trends, 
information  on  assumed  distribution  of 
stock  biomass,  and  revised  technical 
methods  used  to  calculate  stock 
biomass. 

Procedure  for  Estimating  ABC 

The  Council  bases  its  definition  of 
ABC  on  the  definition  contained  in  50 
CFR  part  602— Guidelines  For  Fishery 
Management  Plans.  These  guidelines 
(§  602.11(e)(1))  state. 

ABC  is  a  preliminary  description  of  the 
acceptable  harvest  (or  range  of  harvests)  for 


varies.  The  calc 
preliminary  ove: 
given  stock  or  st( 
described  in  the 
Report  dated  SepI 


a  given  mock,  or  sto  k  complex,  its  derivation 
foicuMS  CO  the  statu  i  and  dynamica  of  the 
stock,  envitoaineiit  i  oooditions.  other 
ecological  bctocs.  a  id  prevailing 
technological  characteristics  of  the  fishery 

Under  these  guidelines,  the  Council  is 
provided  with  thi  flexibility  needed  to 
define  overfistmu  appropriate  to  the 
individual  stock  i  ir  species 
characteristics,  at  long  as  it  is  defined 
in  a  way  that  allo^  the  Council  and 
NMFS  to  evaluate  the  condition  of  the 
stock  relative  to  the  definition. 
Application  of  th^  overfishing  definition 
requires  some  fleiibility.  because  the 
amount  of  data  for  different  stocks 

itions  used  to  derive 
shing  levels  for  a 

complex  are 
reliminary  1995  SAFE 
ember  1994. 
Calculation  of  ABC  varies  among 
species,  depending  on  the  quality  of 
available  data  anq  prior  knowledge  of  a 
species'  stock  status.  The  Plan  Team  has 
adopted  three  steps  for  estimating  ABCs. 
First,  the  exploitaile  biomass  of  a  stock 
is  estimated.  Second,  the  ABC  for  a 
stock  is  calciilated  by  multiplying  an 
exploitation  rate  mmes  the  estimated 
exploitable  biom^s.  Various 
exploitation  rate&ior  fishing  mortality 
rates  (F)  may  be  i^ed  in  this  calculation, 
depending  on  th^data  available  and  the 
degree  of  risk  thefc'lan  Team  is  willing 
to  accept.  For  exatnple,  the  exploitation 
rate  that  would  pi  oduce  MSY  (Fmsy) 
may  be  used  whei  i  the  stock  is  known 
to  be  in  good  condition,  high  in 
abundance,  and  not  in  danger  of  drastic 
decline.  When  mare  conservative  stock 
management  is  d(  sirable,  a  Fai  harvest 
strategy  is  used  t(  determine  an 
exploitation  rate.  This  strategy 
determines  a  level  of  F  at  which  the 
marginal  increase|  in  yield-per-recruit 
in  F  is  10  percent  of 
per-recruit  in  a 
shery.  Recruitment 
of  juvenile  fish  into 


due  to  an  increa 
the  marginal  yiel^ 
newly  exploited : 
refers  to  the  grov 


the  adult  or  explc  itable  population. 


Table  i.— Proposed  1995  Acceptable  Bioi.oGiCAL 
(ITAC),  AND  Overfishing  Levels  of  GROONOFiiH 


<f  ATCH  (ABC),  Total  Allowable  Catch  (TAC),  Initial  TAC 

IN  THE  BSRING  SEA  AND  ALEUTIAN  ISLANDS  AREA  '2 


Species 


PoNodc 

BS 

Al „ „ 

Bogoslof  District 

Pacific  cod -_. 

SaUelish: 

BS „.. 

Al  .„ _. 

Total 

AUta  madcarei: 
Waslem  Al  „„„„ 
Central  Al 


Generally.  Fa  i  is  a  more  conservative 
exploitation  rate  than  Fmsy-  Another 
alternative  is  to  use  historical 
exploitation  rates  when  historical 
fishery  data  indicate  that  a  stock  is  not 
affected  adversely  by  such  rates.  A 
switch  in  harvest  strategy  from  F  3s  to  F 
=  natural  mortaUty  rate  (M)  can  be  used 
when  ciurent  maturity  parameter 
estimates  are  unreliaUe.  Finally,  an 
empirical  estimation  of  ABC  based  on 
historical  catch  levels  may  be  iised 
when  information  is  insufficient  to 
estimate  the  biomass  of  a  stock.  Details 
of  overfishing.  ABC,  and  other 
calculation  procedures  axe  discussed  in 
the  preliminary  1995  SAFE  Report 
dated  September  1994.  This  report  is 
available  fix>m  the  Coimcil  (see 
ADDRESSES). 

The  Plan  Team's  recommendations 
for  preliminary  ABCs  for  each  species 
for  1995  and  other  biological  data  are 
provided  in  the  preliminary  1995  SAFE 
Report.  At  its  September  1994  meeting, 
the  Coimcil's  SSC  reviewed  the  Plan 
Team's  preliminary  recommendations 
for  1995  ABCs.  The  SSC  recommended 
revisions  to  the  Plan  Team's 
recommended  ABCs  for  Aleutian  Basin 
(Bogoslof)  pollock.  Atka  mackerel,  and 
Greenland  turbot.  The  Council  adopted 
the  ABCs  recommended  by  the  SSC 
(Table  1). 

The  Council  recommended  changes  to 
the  management  of  two  species*  TAC 
amounts.  First,  the  Pacific  ocean  perch 
TAC  specified  for  the  Aleutians  Islands 
subarea  is  subdivided  among  the 
Aleutians  Islands  districts  to  avbid 
excessive  depletions  of  the  stock  in 
locaUzed  areas.  In  addition,  the  Coimcil, 
at  its  June  1994  meeting,  recommended 
that  flathead  sole  be  separated  from 
"other  flatfish"  to  provide  an  additional 
target  species  for  purposes  of  retaining 
allowable  amounts  of  deep-water 
bycatch  species,  such  as  Greenland 
turbot. 


ABC 


1,330.000 

56.600 

20,000 

191,000 

540 
2.800 
3.340 

71.810 
73.440 


TAC 


1.330.000 

56.600 

1.000 

191.000 

540 
2.800 
3,340 

10,000 
44.525 


ITAC=DAP3 


1,130,500 

48.110 

850 

162350 

446 
2.275 
2.721 

8.500 
37.846 


Oveffishjng 
level 


1.590,000 

60,400 

147.000 

228.000 


4.160 
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Eastern  Al,  BS 

Total 

YeNowfinsole 

Rock  sole 

Greenland  tubot: 

BS 

Al >. _ 

Total 

Aiiowtooth  flounder  _..!! 

FlathewJ  sole . 

Other  litffsh^ ... 

Pacific  ocean  perch: 

BS ..... 

Al 

Western  Al 

Central  Al 

Eastern  At 

Other  red  rocl(fish:s 

BS  „ 

SheipchirVNorthem: 

Al 

Shortraker/Rougheye: 

Al 

Other  rockfish:" 

BS 

Al 

Sqiid' 

Other  Species* ; 

ToCah 


ABC 


1 


17.950 
163.200 
230.000 
313.000 


7.000 

93.400 

119.000 

106.000 

1.910 
10.900 
6.104 
3.052 
1.744 

1.400 

5,670 

1.220 

365 

770 

3.110 

27.500 

2.685.385 


TAC 


13.475 

68X)00 

150.325 

75.000 

4,690 

2.310 

74)00 

10.000 

29.616 

26.382 

1,910 
10.900 
6.104 
3.052 
1.744 

1,400 

5.670 

1.220 

365 

770 

3.110 

26.390 

2,000.000 


ITAC-DAPa 


11.454 

57J00 

127.778 

63.750 

3,906 
1.964 
5.950 
8.500 
25.175 
22.425 

1.623 
9.265 
5.188 
2.594 
1.483 

1.190 

4320 

1.037 

310 

655 

2.643 

22,432 

1.699,882 


OwBnMhing 


484,000 
269300 
363.000 


24300 
130.000 
145,000 
12S300 

2320 
16.600 


1.400 
5.670 
1.220 

365 

770 


141.000 
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The  SSC's  revisions  to  the  ABCs 
recommended  by  the  Plan  Team  for 
Bogoslof  pollock.  Greenland  turbot.  and 
Atka  mackerel  are  discussed  below. 

Bogoslof  Pollock.  The  Plan  Team 
indicated  in  the  preliminary  1995  SAFE 
Report  that  the  current  estimate  of 
biomass' of  Aleutian  Basin  pollock 
(490.000  mt)  is  the  best  estimate, 
assuming  that  no  recruitment  to  the 
stock  has  occurred,  and  that  the  natural 
mortality  rate  (M)  is  0.2.  Reassessment 
of  the  Bogoslof  area  hydroacoustic 
survey  with  new  threshold  levels  of  ' 
abundance  has  not  changed  previous 
conclusions  that  this  stock  has  declhied 
since  1988.  The  Plan  Team  assumed 
that  no  recruitment  occiured  in  1994  or 
will  occur  in  1995,  and  projected  a 
biomass  for  1995  of  490,000  mt  using  M 
=  0.20.  The  Plan  Team  then  calculated 
the  Fojs  exploitation  rate  of  0.26  to 


derive  an  ABC  of  127,000  mt.  However, 
the  SSC  adjusted  the  biomass 
downward  to  400,000  mt.  based  on  the 
1993  hydroacoustic  estimate  of  biomass 
decayed  by  natural  mortality.  The  SSC 
then  applied  a  natural  mortahty  rate  of 
M  =  0.02  divided  by  4  to  the  projected 
biomass.  This  leads  to  an  ABC  of  20,000 
mt.  Due  to  lack  of  recruitment  predicted 
for  1994  and  1995,  the  Council 
recommended  a  TAC  of  1 ,000  mt  to 
provide  for  bycatch  in  other  groundfish 
operations. 

Greenland  Turbot.  In  1993,  the  Plan 
Team  used  a  length-based  stock 
synthesis  model  to  estimate  the  ABC. 
which  was  updated  with  catch  and 
survey  data  through  October  1993.  A 
more  conservative  exploitation  rate  of 
Fo.4o  and  an  increased  slope  survey 
catchability  coefficient  of  0.75  was 
selected.  These  adjustments  resulted  in 


a  conservative  ABC  of  17,200  mt. 
Continued  poor  recruitment  and  stock 
abundance  levels  since  the  early  1980s 
led  the  SSC  to  recommend  a 
continuation  of  the  present  7.000  mt 
ABC  for  this  species,  until  the 
assessment  analysis  containing  results 
from  the  1994  bottom  trawl  survey  is 
completed.  The  Council  concurred  with 
this  recommendation  and  set  the  TAC  at 
7,000  mt  for  this  species.  The  Council 
further  recommended  apportioning  two- 
thirds  of  the  (keenland  turbot  TAC 
(4.690  mt)  to  the  eastern  Bering  Sea.  and 
one-third  of  the  TAC  (2.310  mt)  to  the 
Aleutian  Islands,  in  proportion  to  the 
biomass  estimates  in  these  areas.  The 
Council's  recommendation  is  intended 
to  spread  fishing  effort  over  a  larger 
area. 

Atka  Mackerel.  The  SSC  accepted  the 
Plan  Team's  1995  estimate  of  ABC 
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(245,000  mt).  although  it  expressed 
arncem  that  the  time  aeries  of  trawl 
surveys  is  short  and  inconsistent  tn 
coverage.  The  SSC  also  was 
apprehoisive  about  possible 
environmental  problems  that  may  result 
from  an  increased  catch  of  the 
m^nitude  implied  by  the  Plan  Team's 
estimate  of  1995  ABC.  Atka  mackerel  is 
a  prey  species  of  northern  fur  seals  and 
Steller  sea  lions.  During  their 
migrations,  northern  fur  seals  (a 
depleted  species)  feed  heavily  on  Atka 
mackerel  as  they  move  through  the 
Aleutian  passes.  Given  these  concerns, 
the  SSC  recommended  to  continue  its 
1992  through  1994  policy^to  phase  in 
the  Plan  Team's  estimate  of  ABC  over  a 
6-year  period  by  adopting  the  1994 
biomass  estimate  (816.000  mt)  and 
raising  the  exploitation  rate  in  steps. 
These  incremental  steps  are  as  follows: 
(M)(l)/6  in  1992,  (M)(2)/6  in  1993, 
(M)(3)/6  in  1994.  (M)(4)/6  in  1995, 
(M)(5)/6  in  1996.  and  M  in  1997. 
According  to  this  schedule,  the 
recommended  ABC  for  1995  is  (.6/ 
3)(816,000)  =  163,200  mt.  The  main 
purpose  of  this  approach  is  to  postpone 
a  large  ABC  increase  until  new  svrvey 
estimates  are  available  to  evaluate  the 
phase-in  policy. 

The  Council  recommended  a  68,000 
mt  TAC  for  Atka  mackerel  in  the  BSAI 
in  1995.  The  Council  recommended 
apportionment  of  the  TAC  for  Atka 
mackerel  among  the  AI  management 
districts  and  the  Bering  Sea  relative  to 
survey  biomass  estimates:  10,000  mt  in 
the  western  area;  44,525  mt  in  the 
central  area;  and  13,475  mt  in  the 
eastern  area  and  Bering  Sea  combined. 

Proposed  TAC  Specifications 

The  Council  developed  its  TAC 
recommendations  (Table  1)  based  on  the 
preliminary  ABCs  as  adjusted  for  other 
biological  and  socioeconomic 
considerations,  including  maintaining 
the  total  TAC  in  the  required  OY  range 
of  1.4-2.0  million  mt.  Each  of  the 
Council's  recommended  TACs  for  1995 
is  equal  to  or  less  than  the  final  1995 
ABC  for  each  species  category. 
Therefore.  NMFS  finds  that  the 
recommended  proposed  TACs  are 
consistent  with  the  biological  condition 
of  groundfish  stocks.  The  preliminary 
ABCs,  TACs,  initial  TACs  (ITACs), 
overfishing  levels,  and  initial 
apportionments  of  groundfish  in  the 
BSAI  area  for  1995  are  given  in  Table  1 
of  this  action.  The  apportionment  of 
TACs  among  fisheries  and  seasons  is 
discussed  below. 

Apportionment  of  TAC 

As  required  by  §  675.20(a)(3)  and 
(a)(7){i).  each  spedes'  TAC  initially  is 


arcent,  except  the  hook- 
:  gear  allocation  for 
of  these  15  percent 
ire.  The  reserve  is 
^y  spefdes  or  species 
lount  of  the  reserve 
^oned  to  a  target  species 
cies"  category  during 
ig  that  such 
its  do  not  result  in 


between  the  dc 
PAH)  category^ 
level  of  foreign  t 
Each  DAH  amof 


reduced  by  15  ] 
and-line  and  i 
sablefish.  The  i 
amounts  is  the ) 
not  dmignated  1 
group,  and  any  j 
may  bereappor 
or  the  "other  i 
the  year,  provid 
reapportionmei 
overfishing. 

The  ITAC  forteach  target  species  and 
the  "other  spedes"  category  at  the 
beginning  of  th^  year  is  apportioned 
lestic  annual  harvest 
id  the  total  allowable 
shing  (TALFF),  if  any. 
It  is  further 
apportioned  between  two  categories  of 
U.S.  fishing  vessels.  The  domestic 
annual  processmg  (DAP)  category 
includes  U.S.  vessels  that  process  their 
catch  onboard  qr  deliver  it  to  U.S.  fish 
processors.  Thei  joint  venture  processing 
(JVP)  category  ilicludes  U.S.  fishing 
vessels  workinf  in  joint  ventures  with 
foreign  process;  ag  vessels  authorized  to 
receive  catches  n  the  exclusive 
economic  zone. 

In  consultatic  n  with  the  Council,  the 
initial  amounts  of  DAP  and  JVP  are 
determined  by  me  Director,  Alaska 
Region,  NMFS  Kegional  Director). 
Consistent  with  the  final  notices  of 
1991-94  initial  specifications,  the 
Coimcil  recomqtended  that  1995  DAP 
specifications  be  set  equal  to  ITAC  and 
that  zero  amounts  of  groundfish  be 
allocated  to  JVT  and  TALFF.  In  making 
this  recommen<  ation,  the  Council 
considered  the  f:apacity  of  DAP 
harvesting  and  processing  operations 
and  anticipatedthat  1995  DAP 
operations  will  harvest  the  full  TAC 
specified  for  eafh  BSAI  groundfish 
species  category.  The  proposed  ABCs, 
TACs,  ITACs,  olrerfishing  levels,  and 
initial  apportioements  of  groundfish  in 
the  BSAI  area  f(  r  1995  are  given  in 
Table  1. 

These  propos  sd  specifications  are 
subject  to  chan  e  as  a  result  of  public 
comment,  anal;  sis  of  the  current 
biological  cond  tion  of  the  groundfish 
stocks,  and  consultation  with  the 
Council  at  its  meeting  scheduled  for    ' 
December  7-11^  1994. 

Regulations  a  t  §  675.20(a)(7){i)  require 
that  one-fourth  af  each  proposed  ITAC 
and  apportionnient  thereof,  one-fourth 
of  each  PSC  allawance,  and  the  first 
seasonal  allowa  ace  of  pollock  be  in 
effect  on  Januai  /  1  on  an  interim  basis, 
and  remain  in  e  ffect  until  superseded  by 
publication  of  tne  final  initi^ 
specifications  iit  the  Fedovl  Register  or 
until  harvested]  Proposed  seasonal 
allowances  of  pollock  and  prohibited 
species  bycatch  allowances  are 


discussed  below.  The  interim  ITAC 
specifications  for  the  1995  fishing  year 
are  25  percent  of  the  ITACs  listed  in 
Table  1.  NMFS  is  publishing  interim 
1995  ITAC  specifications  as  a  separate 
document  in  the  final  rule  section  of 
today's  Federal  Register. 

Seasonal  Allowances  of  Pollock  TAC 

Under  §  675.20(a)(2)(ii).  the  TAC  of 
pollock  for  each  subarea  or  district  of 
the  BSAI  area  is  divided,  after 
subtraction  of  reserves  (§  675.20(a)(3)). 
into  two  allowances.  The  first  allowance 
will  be  available  for  directed  fishing 
from  January  1  to  April  15  (roe  season). 
The  second  allowance  will  be  available 
from  August  15  through  the  end  of  the 
fishing  year  (non-roe  season).  On    • 
September  26. 1994.  a  proposed  rule 
was  pubUshed  in  the  Federal  Register 
(59  FR  49051)  that  would  delay  the 
opening  of  the  pollock  roe  season  for  the 
offshore  component  fishery  to  January 
26th.  If  approved  by  NMFS.  this  season 
delay  would  be  effective  for  the  1995 
fishing  year. 

In  1994  the  seasonal  allowance  for  the 
roe  season  was  45  percent  and  the  non- 
roe  season  55  percent  for  the  BS  pollock 
fisheries.  The  pollock  TACs  specified 
for  the  AI  subarea  and  the  Bogoslof 
District  were  not  seasonally 
apportioned.  For  1995,  the  Council  is 
considering  an  alternative  to  the  1994 
seasonal  allowance  that  reduces  the 
allowance  for  pollock  fisheries  in  the  BS 
during  the  roe  season  to  40  percent  and 
increases  the  pollock  non-roe  allowance 
to  60  percent  (Table  2).  The  Coimcil 
declined  to  choose  an  alternative  imtil 
its  December  1994  meeting.  Regulations 
at  §  675.20(a)(7)(i)  require  that  the  first 
seasonal  allowance  of  pollock  be  in 
effect  on  January  1  on  an  interim  basis, 
and  remain  in  effect  until  superseded  by 
publication  of  the  final  initid 
specifications  in  the  Federal  Register. 
NMFS  proposes  seasonal  allowances  of 
45  percent  of  the  pollock  ITAC  specified 
for  each  management  subarea  or  district 
during  the  roe  season  and  55  percent 
during  the  non-roe  season,  but  notes 
that  these  allowances  are  subject  to 
change  as  a  result  of  public  comment 
and  consultation  with  the  Council  at  its 
December  1994  meeting. 

When  specifying  seasonal  allowances 
of  the  pollock  TAC,  the  Council  and 
NMFS  consider  the  following  nine 
factors  as  specified  in  section  14.4.10  of 
theFMP: 

1.  Estimated  monthly  pollock  catch 
and  effort  in  prior  years; 

2.  Expected  changes  in  harvesting  and 
processing  capacity  and  associated 
pollock  catch; 

3.  Current  estimates  of,  and  expected 
changes  in,  pollock  biomass  and  stock 
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conditions;  conditions  of  marine 
mammal  stocks;  and  biomass  and  stock 
conditions  of  species  taken  as  bycatch 
in  directed  pollock  fisheries; 

4.  Potential  impacts  of  expected 
seasonal  fishing  for  pollock  on  pollock 
stocks,  marine  mammals,  and  stocks 
and  species  taken  as  bycatch  in  directed 
pollock  fisheries; 

5.  The  need  to  obtain  fishery-related 
data  during  all  or  part  of  the  fishing 
year. 

6.  Effects  on  operating  costs  and  gross 
revenues; 


7.  The  need  to  sjwaad  fishing  effort 
over  the  year,  minimize  gear  conflicts, 
and  allow  participation  by  various 
elements  of  the  groundfish  fleet  and 
other  fisheries; 

8.  Potential  allocative  efiiects  amcmig 
users  and  indirect  efCacts  on  coastal 
communities;  and 

9.  Other  biological  and  socioeconomic 
information  that  affects  the  consistency 
of  seasonal  pollock  harvests  with  the 
goals  and  objectives  of  the  FMP. 

NMFS  requests  comments  on  the 
effects  of  the  options  for  the  seasonal 
allowances  being  considered  by  the 


Table  2.— Proposed  Seasonal  Allowances  of  the  Inshore  and  Offshore 

TACS'-2 


Council  with  rw{iect  to  these  nine 
factors. 

Apportioaiiieiit  of  the  Pollock  TAC  to 
the  Inshore  and  MUiore  Componeals 

Regulations  at  §675.20{a)(2)(iii) 
require  that  the  proposed  1995  pollock 
ITAC  specified  for  the  BSAI  be  allocated 
35  percent  to  vessels  catching  pollock 
for  processing  by  the  inshore 
compcment  and  65  percent  to  vessels 
catching  pollock  for  processing  by  the 
ofEshore  component  (Table  2). 
Definitions  of  these  components  are 
found  at  §675.2. 

Component  Allocatkjns  of  PoaocK 


Subarea 

TAC 

ITAC  J 

Roe  season* 

Non-roe  season* 

45% 

40% 

55% 

60% 

BeringSea: 

Inshore _....„...„ „„ 

395.675 

734.825 

1.130.500 

16,838 
31.272 
48.110 

296 

562 
850 

178.054 
330.671 
508.725 

158.270 
293.930 
452.200 

16.838 
31.272 
48.110 

296 
552 
850 

217.621 

404.154 
621.775 

Otishora  -~~~-~.— »—......_..„„_...„..... 

237.405 

Total 

Aleutian  Islands: 

Inshore . 

Offshore ^._ 

Total  

1.330.000 

56.600 

1.000 

440.895 
678.300 

Do. 

Do 

Bogoslof: 

. — . — 

Offshore 

Do. 
Do. 
Do. 

Total  >„ _ 

«,„. 

•  TAC-lotal  allowable  catch. 

I  «-iw— HMO,  awunaue  uncn. 

' n^Sw25TAG2S*3rBffi*^  allocation  of  0.65(TAC)  and  an  inshore  component  allocation  of  0.35(TAC). 

•January  1  through /^l5-4)ised  on  a  45/55  or  4a 

»  August  15  through  December  3l-be»ed  on  a  45/55  or  4S«0  spilt  (na>foo-»  JiSitoreb  percent). 


ApportiomnenI  of  the  Pollock  TAC  to 
the  Western  Alaska  Community 
Develf^nnent  Quota 

Regulations  at  §675.20(a)(3Hii) 
require  cme-half  of  the  pollock  TAC  to 
be  placed  in  the  reserve  for  each  subarea 
or  district,  or  7.5  percent  of  each  TAC 
to  be  assigned  to  a  Community 
Development  Quota  (CDQ)  reserve  for 
each  subarea  or  district  Given  the 
proposed  pollock  TACs  specified  in 
Table  1.  the  1995  CDQ  reserve  amounts 
for  each  subarea  are  as  follows: 


BSAI  subarea 

Pollock  CDQ 

Bering  See 

Aleutian  Islands  ..„.. 

Bogoslof 

99,750  nit 
4,245  mt. 
75  ml 

Under  regulations  governing  the  CDQ 
program  at  §  675.27,  NMFS  may  allocate 
the  1995  pollock  CDQ  reserves  to 
eligible  Western  Alaska  communities  or 
groups  of  commimities  that  have  an 
approved  Community  Development 
Plan  (CEH>).  The  State  of  Alaska  received 
six  CDP  appUcations  pursuant  to 
§  675.27  and  State  of  Alaska  regulations 


at  6  AAC  93.  All  six  applications  were 
submitted  in  conformance  with  both 
sets  of  regulations  and  have  been  fully 
reviewed  by  the  State.  Pending  approval 
by  NMFS.  1995  allocations  of  the  ci)Q 
reserve  to  the  successful  CDP  recipients 
will  be  published  in  the  Federal 
Register  prior  to  the  1995  fishing  year. 

Apportionment  of  Pollock  TAC  to  the 
Nonpelagic  Trawl  Gear  Fishery 

Regulations  at  §  675.24(c)(2)  authorize 
NMFS,  in  consultation  with  the 
Council,  to  limit  the  amotmt  of  pollock 
TAC  that  may  be  taken  in  the  directed 
fishery  for  pollock  using  nonpelagic 
trawl  gear.  This  authority  is  intended  to 
reduce  the  amount  of  halibut  and  crab 
bycatch  that  occurs  in  nonpelagic  trawl 
operations. 

Regidations  at  §  675.7  were 
implemented  to  limit  the  bycatch  of 
halibut  and  crab  more  effectively  when 
directed  fishing  for  pollock  with 
nonpelagic  trawl  gear  is  closed. 
However,  continiu^  reports  of  high  PSC 
have  led  the  Council  to  consider  an 
apportionment  of  the  pollock  TACs  to 
nonpelagic  and  pelagic  trawl  gears,  as 


authorized  under  §  675.24(c)(2).  The 
Coimcil  deferred  recommending  an 
allocation  of  the  pollock  TACs  to  vessels 
using  nonpelagic  trawl  gear  until  its 
December  1994  meeting,  when  NMFS 
will  provide  information  concerning 
prohibited  species  bycatch  amounts  in 
the  pelagic  and  nonpelagic  trawl  gear 
fisheries. 

Proposed  Allocation  of  the  Pacific  cod 
TAC 

Under  §675.20(a)(2)(iv).  2  percent  at 
the  Pacific  cod  ITAC  is  allocated  to 
vessels  using  jig  gear.  44  percent  to 
vessels  using  hook-and-line  gear,  and  54 
percent  to  vessels  using  trawl  gear.  At 
its  September  1994  meeting,  the  Council 
proposed  a  seasonal  apportionment  of 
the  portion  of  the  Pacific  cod  TAC 
allocated  to  the  hook-and-line  and  pot 
gear  fisheries.  The  seasonal 
apportionments  are  intended  to  provide 
for  the  harvest  of  Pacific  cod  when  flesh 
quality  and  market  conditions  are 
optimum  and  Pacific  halibut  bycatch 
rates  are  low.  The  Council's 
recommendations  for  seasonal 
apportionments  are  set  out  in  Table  3 
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and  are  unchanged  from  the  seasonal 
apportionments  specified  for  1994  (59 
FR  4009,  January  28, 1994;  59  FR  21673. 
April  26. 1994).  These  seasonal 
apportionments  are  based  on:  (1) 


Seasonal  distribution 
relative  to  pro  libited 
distributions, 
prohibited 
experienced 


spdcies 


ui 


Table  3.— 1995  Gear  Share  s  of  the  BSAI  Pacific  Cod  Initial  TAG 


Gear 


Hook-and-flne^ 


Trawl  Gear 
Total 


■  Any  portion  of  the  first  seasonal  apportionment  tttat  is  not  i 
beginning  of  ttie  third  season. 
2  Remainder. 


Sablefish  Gear  Allocation 

Regulations  under  §  675.24(c)(1) 
allocate  sablefish  TACs  for  BSAI 


subareas  between 
Regulations  lu  der 
NMFS  to  with  lold 


Subarea 


Bering  Sea^ 


Total 

Aleutian  Islands . 

Total 


Trawl  

Hook-and-line/pot  bear 


Trawl  

Hook-and-line/pot 


>  Except  for  the  sablefish  hook-and-line  and  pot  gear  allocation 
located  to  vessels  using  hook-and-line  or  pot  gear,  0.20  of  the  alfccated 
mainder  of  the  TAC  after  the  subtraction  of  these  reserves. 

^Includes  Bogoslof  District. 


Allocation  of  PSC  Limits  fin-  Crab, 
Halibut,  and  Herring 

PSC  limits  of  red  king  crab  and  C. 
bairdi  Tanner  crab  in  Bycatdi 
Limitation  Zones  (50  CFR  675.2)  of  the 
BS  subarea,  and  for  Pacific  halibut 
throughout  the  BSAI  area  are  specified 
imder  §  675.21(a).  At  this  time,  the  1995 
PSC  limits  are: 

1.  Zone  1  trawl  fisheries.  200,000  red 
king  crabs; 

2.  Zone  1  trawl  fisheries,  1  million  C. 
bairdi  Tanner  crabs; 

3.  Zone  2  trawl  fisheries,  3  million  C. 
bairdi  Tanner  crabs; 

4.  BSAI  trawl  fisheries.  3.775  mt 
moriality  of  Pacific  halibut ; 

5.  BSAI  nontrawl  fisheries,  900  mt 
mortality  of  Pacific  halibut,  pending  the 
implementation  of  the  IFQ  program;  and 

6.  BSAI  trawl  fisheries,  1,962  mt 
Pacific  herring. 

The  PSC  limit  of  Pacific  herring 
caught  while  conducting  any  trawl 
operation  for  groundfish  in  the  BSAI  is 
1  percent  of  the  annual  eastern  Bering 


of  Pacific  cod 
species 
2)  expected  variations  in 

bycatch  rates 
the  Pacific  cod  fisheries 


throughout  the  year,  and  (3)  economic 
effects  of  any  seasonal  apportionment  of 
Pacific  cod  on  the  hook-and-line  and 
pot  gear  fisheries. 


Percent 
of  TAC 


2 

44 


54 
100 


Share  Of 
ITAC  (mt) 


3.247 
71.434 


87,669 
162.350 


Seasonal  apportionment 


Date 


Jan.  1-Dec.  31 
Jan.  1-Apr.  30 
May  1-Aug.  31 
Sep.  1-Dec.  31 
Jan.  1-Dec.  31 


Percent      Amount  (mt) 


100 
90 
10 

(') 
100 


3.247 

■64.290 

7.143 

87,669 


har>  ested  by  the  end  of  the  first  season  will  beconw  available  on  September  l,  the 


gear  types. 
§  676.24(b)  require 
20  percent  of  the 


hook-and-line  and  pot  gear  sablefish 
allocation  as  a  satlefish  CDQ  reserve. 
Gear  allocations  of  sablefish  TACs  and 
CDQ  reserve  are  specified  in  Table  4. 


Table  4.— 1996  Gear  Shares  a  md  CDQ  Reserve  of  BSAI  Sablefish  TAC 


Gear 


)ear 


Percent  of 
TAC  (mt) 


SO 
50 

25 
75 


Share  of 
TAC  (mt) 


270 
270 

700 
2,100 


Initial  TAC 


230 
216 
446 
595 
1,680 
2^75 


CDQ 
share 


N/A. 
54. 

N/A. 
420. 


0.15  Of  TAC  is  apportioned  to  reserve.  For  the  portion  of  the  sablefish  TAC  al- 
'  "  TAC  is  reserved  for  use  by  CDQ  participants,  therefore,  ITAC  Is  the  re- 


Sea  herring  biemass.  At  this  time,  the 
best  estimateqf  1995  herring biomass is 
196.200  mt.  Tlis  amoimt  was  derived 
using  1993  sui^ey  data  and  an  age- 
structured  bioiiass  projection  model 
developed  by  Ihe  Alaska  Department  of 
Fish  and  Garni  (ADF&G).  Therefore,  the 
proposed  herrfcig  PSC  limit  for  1994  is 
1 ,962  mt.  Thid value  is  subject  to 
change,  pendimg  an  updated  forecast 
analysis  of  1994  herring  survey  data  that 
will  he  presented  to  the  Council  by  the 
ADF&G  durini  the  Coimdrs  December 
1994  meeting.  I 

Regulations  tinder  §  675.21(b) 
authorize  the  apportionment  of  each 
PSC  limit  intojPSC  allowances  for 
specified  fishery  categories.  Regulations 
at  §675.21(b)(i)(iii)  specify  seven 
fishery  categoses  (midwater  pollock, 
Greenland  turftot/arrowtooth  floimder/ 
sablefish,  rocklsole/other  flatfish, 
yellowfin  sole]  rockfish.  Pacific  cod,  and 
bottom  polloci  ;/Atka  mackerel/"other 
species").  Reg  ilations  at  §  675.21(b)(2) 
authorize  the  (  pportionment  of  the 


nontrawl  halibut  PSC  limit  among  three 
fishery  categories  (Pacific  cod  hook-and- 
line  fishery,  grotmdfish  pot  gear  fishery, 
and  other  nontrawl  fisheries).  The  PSC 
allowances  are  listed  in  Table  5.  In 
general,  the  fishery  bycatch  allowances 
listed  in  Table  5  reflect  the 
recommendations  made  to  the  Council 
by  its  AP.  These  recommendations  are 
unchanged  fit)m  1994  and  were  based 
on  1993  and  1994  bycatch  amounts, 
anticipated  1995  harvest  of  groimdfish 
by  trawl  gear  and  fixed  gear,  and 
assumed  halibut  mortality  rates  in  the 
different  groimdfish  fisheries  based  on 
analyses  of  1991-1993  observer  data.  As 
in  1994,  the  Council  proposed  to 
exempt  the  1995  pot  gear  fisheries  from 
halibut  bycatch  restrictions. 

At  its  September  1994  meeting,  the 
Council  also  reconunended  that  NMFS 
initiate  ndemaking  that  would  authorize 
exemption  of  the  hook-and-line 
sablefish  fishery  from  the  halibut  PSC 
limit  established  for  the  BSAI  nontrawl 
fisheries.  The  Council  recommended 
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this  because  of  the  1995  implementation 
of  the  sablefish  and  halibut  Individual 
Fishing  Quota  (IFQ)  program,  which 
would  allow  legal-sized  halibut  to  be 
retained  in  the  sablefish  fishery.  NMFS 
is  preparing  a  proposed  rule  to 
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implement  the  Council's 
recommendation  and  to  authorize  the 
exemption  of  the  BSAI  jig  gear  fisheries 
from  the  halibut  PSC  limit. 

Regulations  at  §675.20(a)(7)(i)  require 
that  one-fourth  of  each  proposed  PSC 
allowance  be  made  available  on  an 


interim  basis  for  har\'est  at  the 
beginning  of  the  fishing  year,  until 
superseded  by  the  final  initial 
specifications  or  until  harvested.  These 
interim  PSC  bycatch  allowances  are  25 
percent  of  the  annual  allowances  listed 
in  Table  5. 


TABU  5.-PBEUM»«Ry  ,995  PROH,B,TED  SPECES  BVC'^H^ALLOWANCES  FOR  THE  BSAI  TR*WL  AND  NONTRAWL 


Red  king  crab,  number  of  animals: 

Yelllowfin  sole 

RocksoVother  flat'  ..„ , 

Rockfish  

Tufb/arrow/sab2/rockfish  .....Z 

Pacific  cod 

Plck/Atka/othr3  


Tiawl  Fisheries 


.....<c._„_ 


Total 


C.  bairdi  Tanner  crab,  number  of  animals- 

Yellowfin  sole „. 

Rcksol/oth.flat ; ZZZZl 

Turtj/iarrow/sabl , 

Rockfish  , [ 

Pacific  cod  ..„ 

PIck/Atka/othr .....> .  "  *""'"." 


Zonel 


40.000 

110.000 

0 

d 

10.000 
40,000 


200.000 


Zone  2 


BSAI-wide 


Total 


Paciffc  halibut,  mortality  (mt): 

Yeltowfin  sole 

Rcksol/oth.flat 

Turt)/arrow/sabl 

Rockfish  , 

Pacific  cod" 

PIck/Atka/othr 


175,000 
475,000 
0 
0 
175,000 
175.000 


1.000.000 


.275.000 
260.000 
5.000 
10.000 
200,000 
.250,000 


3,000,000 


Total 


Pacific  herring,  mt 
Midwater  pollock 

Yellowfin  sole 

Rcksol/oth.flat 

•      TurtVanow/sat)l  .. 

Rockfish  

Pacific  cod 

PIck/Atka/othr*  ... 


592 


137 

201 

1,200 

957 


3,775 


Total 


Pacific  halibut,  mortality  (mt): 
Pacific  cod  Hook-and-line 

Ottier  nontrawl  

Groufxjfish  pot  gear 


NontraMTl  Fisheries 


Total 


M19 

332 

0 

0 

8 

25 

178 


1.962 


725 

1^ 

(») 

900 


5i&Tja?L?s^^a'iiiss'  ?^'reSi°,?srs-,s^'Seis?^'s2^-^".-^  ^•^•^  >^  ™^^ 


Table  1). 

4  Q?S£^-^^  r**®'S'  ^™^  °^^  5P«°es"  fishery  category.    ^ 

*  Pojod^other  than  mKlwater  pollock.  Atka  mackerel,  ana^other  species"  fishery  category 


"other  flatfish"  species  group  (see 


At  its  September  1994  meeting,  the 
Council  recommended  that  the 
proposed  halibut  bycatch  allowances 
listed  in  Table  5  be  apportioned 


seasonally  as  shown  in  Table  6.  These 
seasonal  bycatch  apportionments  are 
unchanged  from  1994  and  prohibited 
species  bycatch  allowances  and  the 


seasonal  apportionment  of  those 
allowances  will  be  subject  to  change  at 
the  December  1994  Council  meeting, 
pending  public  comments,  year-to-date 
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inf(»matian  on  bjrcatcfa  perfioniMnoa 
and  updated  infonution  cm  anticipated 
fishing  petteins  in  1994. 

For  purposes  of  nionit<Hing  tlie 
fiaheiy  halibut  bycatch  mortdity 
allowanoes  speciiBed  in  Table  6,  the 
Regional  Director  will  use  observed 
halibut  bycatch  rates  and  reported  and 
observed  groundfish  catch  to  project 
when  a  fishery's  halibut  bycatch 
mortality  allowance  is  reached.  The 
Regional  Director  monitors  the  fishery 
bycatch  mortality  allowances  using 
assumed  mortality  rates  that  are  based 
on  the  best  information  available. 

Table  6.— Proposed  Seasonal  Ap- 
portionments OF  the  1995  Pa- 
OFic  HAUBirr  Bycatch  Allow- 
ances FOR  THE  BSAl  Trawl  and 
NONTRAWL  Fisheries 


Fishety 


Trawl  Gear 

YeNowfin  sole: 

Jan.  20-«kily  31 

Aug.  1-Oec.  31  .~. 

Total ..- „.. 

Rock  sotoTother  ttatfish": « 

Jaa  20-Mar.  31 

Apr.  1-June  X 

July  1-Oec  31 

Total 

TurtxM/arrowtoolh  flounder/ 
sabiefish: 

Rockllsh: 

Jan.  20-Mar.  31  

Apr.  1-Jurw  30  

July  1-Oec.  31  

Tottf 

Pacific  cod: 

Jan.  20-Oec  31 

Total 

PoNocfc/Atfca  macfcereV 
"other  species": 

Jan.  20-Apr.  15  

Apr.  16-Dec.  31 

Total „ 

Total  Trawt  Haltoul  Mor- 
tality. 

NONTRAWL  Gear 

Paciliccod: 

Jan.  1-Apr.  30  

May.  1-Aug.  31 .... 

Sep.  1-Dec  31 

Total 

Other  nonlrawl 

Groundfish  pot „ „ 

Total  Nonlrawl  HaRxit 
Mortality. 


Seasonal 
bycatch  al- 
lowanoes (ml 
haMsut) 


230 
362 
502 

428 
180 
80 
688 


137 

40 
120 
41 
201 

1.200 
1.200 


430 
527 
957 
3,775 


685 

40 

Remainder 

725 

175 

Exempt 

900 


^Rock  sole  and  other  flatfish  category.  A 
technical  amendment  to  add  flathead  sole  to 
this  fishery  calsgoiy  will  be  prepared  by 
NMFS  if  the  Cound  mtfies  a  final  re(> 
onjmendtion  at  is  Dsoember  1994  meeting 
to  bresk  out  llalhead  sole  torn  the  "other  flai- 
llsh"  species  group  (see  TaUe  1). 


Assumed  halib  it  mortality  rates 
recommended  by  the  faitemational 
Pacific  Halibut  C^mmissi<m  (IPHC)  for 
the  1995  BSAI  grSundfish  fisheries  are 
listed  in  Table  7.  frhese  mortality  rates 
are  based  on  an  average  of  mortality 
rates  determined  Tom  NMFS  observer 
data  collected  du  ing  1992  and  1993. 
except  for  the  BS  y  trawl  arrowtooth 
flounder  and  Gre  inland  tuifoot  fisheries, 
which  are  based  i  tn  data  £rom  1990  and 
1991  because  19f  2-93  rates  were  not 
available.  The  Co  imcil  proposed  that 
revised  halibut  d  scard  mortality  rates 
recommended  by  the  IPHC  be  adopted 
for  purposes  of  a  onitoring  halibut 
bycatch  mortalit]  limits  established  for 
the  1995  groundl  sh  fisheries. 

The  IPHC  detetmined  that  the  careful 
release  measures  implemented  for 
vessels  using  ho<K-and-Une  gear  did  not 
show  appredabli  improvements  in 
mortality  rates  ax  d  has  recommended 
one  rate  for  both  >bserved  and 
unobserved  vessels  in  the  hook-and-Iine 
fisheries.  This  action  was  approved  by 
the  Council. 

For  most  fisheiles,  the  1992-93 
averages,  on  whi^h  the  1995 
recommendation^  are  based,  are 
somewhat  higher  than  the  actual  rates 
used  in  1994.  This  occurs  because  the 
rates  used  in  1994  were  unchanged  from 
the  1993  rates,  which  had  been  derived 
fiom  data  for  19S  )  and  1991.  After  the 
December  1994  C  oundl  meeting,  NMFS 
will  consider  all  ivailable  data  and  will 
publish  preseasop  assumed  halibut 


Table  7.— AssmxcD  Pacific  Halibut 
Mortality  Rates  Proposed  for 
the  bsai  fisheries  during 
1995— Continued 


mortality  rates  in 


announcing  the  final  1995  initial 
specifications  of  feroundfish  TACs. 


Table  7.— AssiJmed 
mortauty 

THE  BSAI 


the  Federal  Register 


FiVTES 


FIS  lERIES 


Paqfic  Haubut 
Proposed  for 
During  1995 


urt)ot, 


Hook-and-Iine  gearfcsheries: 

BSAI  Pacific  cod  j. 

BSAI  sabiefish 

BSAI  rockflsh  . 

BSAI  Greenland 
Trawl  gear  fisheries : 

Midwater  pollock 

Rock  sole/other  I  atlishi 

Bottom  polk)ck 

Atka  mackerel  ..1., 

Other  species 

Rockfish  

Greenland  turtxM 

Sabiefish 

Yelowfinsole 


Assumed 


18 
17 
24 
19 


75 
77 
59 
60 
69 
48 
49 
78 


Pot  gear  fisheries:  Pacific  cod 


Assumed 
mortality 
(percent) 


8 


iRock  sole  and  other  flatfish  fishery  cat- 
egory. A  technical  amendment  to  add  flathead 
sole  to  this  fishery  category  wOl  be  prepared 
by  NMFS  if  the  Council  makes  a  final  reo- 
onwnendatkxi  at  its  December  1994  meeting 
to  break  out  flathead  sole  from  the  "other  flat- 
fish" species  group  (see  Table  1). 

Groundfish  PSC  Limits 

Section  675.20(a)(6)  authorizes  NMFS 
to  spediy  PSC  limits  for  groundfish 
species  or  species  groups  for  which  the 
TAG  will  be  completely  harvested  by 
domestic  fisheries.  These  PSC  limits 
apply  only  to  JVP  or  TALFF  fisheries.  At 
this  time,  no  groimdfish  are  allocated  to 
either  JVP  or  TALFF  and  specifications 
of  groundfish  PSC  limits  are 
unnecessary. 

Closures  to  Directed  Fishing 

If  the  Regional  Director  establishes  a 
directed  fishing  allowance,  and  that 
allowance  is  or  will  be  reached  before 
the  end  of  the  fishing  year,  or,  with 
respect  to  pollock,  before  Uie  end  of  the 
fishing  season,  NMFS  will  prohibit 
directed  fishing  for  that  species  or 
species  group  in  the  specified  subarea  or 
district  under  §  675.20(a)(8}.  The 
Regional  £>irector  has  determined  that 
interim  TAG  amounts  of  groimdfish  will 
be  necessary  as  incidents  catch  to 
support  other  anticipated  groundfish 
fisheries  prior  to  the  time  Uiat  final 
specifications  of  groundfish  are  in  effect " 
for  the  1995  fishing  year,  and  will 
publish  closxires  to  directed  fishing  as 
part  of  the  interim  1995  IT  AC 
specifications  in  the  final  rule  section  of 
the  Federal  Register. 

Classification 

This  action  is  authorized  imder  50 
CFR  611.93(b),  675.20,  and  676;  and  is 
exempt  from  review  under  E.0. 12866. 

A  (heft  environmental  assessment 
(EA)  on  the  allowable  harvest  levels  set 
forth  in  the  final  1994  SAFE  Report  will 
be  available  for  public  review  at  the 
I>ecember  7-11. 1994.  Council  meeting. 
After  the  December  meeting,  a  final  EA 
will  be  prepared  on  the  final  1995  TAG 
amounts  recommended  by  the  Council. 

Consultation  pursuant  to  section  7  of 
the  Endangered  Species  Act  has  been 
initiated  for  the  1995  BSAI  initial 
specifications. 

Authority:  16  U.S.C  1801  etseq. 


u^*:^! 
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Dated:  December  9, 1994 
Charles  Kameila, 

Acting  Proffmn  Management  Officer, 
National  Marine  Fislieries  Service. 
(FR  Doc.  94-30727  Filed  12-9-94,  4:22  pm) 
aiUMQ  COOC  3S10-22-P 


50  CFR  Part  655 
P.D.  120594D] 

Mid-Atlantic  Fishery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce 

ACTION:  Public  hearings;  request  for 

comments. 


SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  will  hold  a  public 
hearing  on  draft  Amendment  5  to  the 
Fishery  Management  Plan  for  the 
Atiantic  Mackerel,  Squid,  and  Bi  h. 

Fishery  (FMP)  and  the  Draft 
Environmental  Impact  Statement  (DhlS). 
The  purpose  of  the  hearing  is  to  allow 
for  pubUc  input  on  the  Amendment  and 
the  DEIS. 

DATES:  Written  comments  will  be 
accepted  until  January  17. 1995.  PubHc 
hearings  will  be  held  on  December  12- 
15  and  December  20, 1994  (see 
SUPPI.EMENTARY  INFORMATION). 
ADDRESSES:  Send  written  comments  to 
David  R.  Keifer,  Executive  Director, 
Mid- Atlantic  Fishery  Management 
Coimcil.  Federal  Building.  Room  2115, 


300  South  New  Street,  Dover,  DE  19904. 
Hearings  will  be  held  in  VA.  NY,  MD. 
RI,  MA,  ME,  and  NJ  (see  SUPPLEMENTARY 
INFORMATION). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer;  telephone:  302-674- 
2331. 

SUPPI.EMENTARY  INFORMATION: 

Amendments  2  through  4  to  the  FMP,  as 
adopted  by  the  Coimcil  and  approved 
by  NMFS,  established  procedures  for 
setting  annual  catch  specifications  for 
Atiantic  mackerel,  Loligo  squid,  Illex 
squid,  and  butterfish.  required  that 
commercial  vessels  and  party  and 
charter  boats  obtain  permits,  established 
overfishing  definitions  for  the  four 
species,  and  established  policies  related 
to  the  foreign  fishery  and  joint  ventures. 
The  fishery  for  the  squids  and  butterfish 
has  been  developed  by  U.S.  fishermen, 
and  the  fishery  for  the  squids  is 
reaching  maximum  biological  catch 
limits.  The  purpose  of  Amendment  5  is 
to  resolve  these  problems  by  possibly 
eliminating  foreign  fisheries  for 
butterfish  and  the  squids,  implementing 
moratoria  on  entry  of  additional  vessels 
into  the  squid  and  butterfish  fisheries, 
allowing  for  a  seasonal  quota  and 
implementing  a  minimum  mesh  net  size 
in  the  Loligo  fishery,  and  developing  a 
dealer  and  vessel  reporting  system. 

Public  Hearings 

The  scheduled  public  hearings  are  as 
follows: 

December  12  Quality  Inn  Lake  Wright. 
6280  Northampton  Blvd.,  Norfolk.  VA 


December  12  Cornell  Cooperative 
Extension  Office  of  Suffolk  County,  246 
Griffing  Ave.,  Riverhead,  NY 

December  13  Dunes  Manor,  28th  St. 
and  the  Ocean,  Ocean  City,  MD 

December  13  Dutch  Inn,  Great  Island 
Rd.,  Galilee,  RI 

December  14  Cape  May  Extension 
Office,  Dennisville  Rd.,  Cape  May,  NJ 

December  14  Massachusetts  Maritime 
Academy,  Academy  Drive,  Buzzards 
Bay,  MA 

December  14  Holiday  Inn  West,  81 
Riverside  St.,  Portland,  ME 

December  20  Ocean  Place  Hilton, 
Long  Branch,  NJ 

All  hearings  begin  at  7  p.m.  except  the 
New  York  hearing,  which  begins  a  7:30 
p.m.,  and  will  be  tape-recorded,  with 
the  tapes  filed  as  the  ofiicial  transcript 
of  the  hearing.  The  December  20  hearing 
wrill  cover  the  DEIS  as  well  as 
Amendment  5. 

These  meetings  are  physically, 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretational  or  other  auxiliary  aids 
should  be  directed  to  David  R.  Keifer  at 
302-674-2331  at  least  5  days  prior  to 
the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  8, 1994. 
David  S.  CrMtin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc.  94-30720  Filed  12-13-94;  8:45  am) 
BILUNG  CODE  3S1»-22-f 
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Notices 


TtWs  section  of  the  FEDERAL  REGISTER 
oonlaira  docuraenis  oiwr  tfwn  ruiet  or 

puHc  Notices  oHwaringK  and  inves^aiions. 
comnMee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttiorily,  filing  of 
petHtons  and  appications  and  agency 
statements  of  organintion  and  functions  are 
examples  of  documents  appearing  in  this 


DEPARmENT  OF  AGRICULTURE 
FOfMt  SSfVfiM 


WmsIcII'CscIm  wkJ 

}Bf  Smiwiitwid 
Utah,  and  Ufnti 


County,  Wyoming 

AQCNCY:  Forest  Service.  USDA.  and 
Bureau  of  Land  Management.  USDL 
ACTION:  Notice  of  intent  to  prepare  a 
supplement  to  an  environment  impact 
statement. 

SUMMARY:  The  Forest  Service  wiU 
prepare  a  Draft  and  Final  Supplement  to 
the  North  Slope  Oil  and  Gas  Leasing 
Environmental  hqpact  Statement 
previously  prepared  for  North  Slope  of 
the  Uinta  Mountains  (April  1994).  The 
supplement  will  focus  on  the  specific 
issue  of  roadless  areas  along  the  North 
Slooe. 

Ine  agency  will  accept  written 
comments  and  suggestions  concerning 
the  supplemental  analysis.  The  agency 
urges  that  any  comments  be  concise  and 
specific  to  the  focus  of  the  supplement 
as  described  below. 

DATES:  Comments  on  the  analysis  must 
be  received  by  January  12, 1995. 
AOORCSSES:  Submit  written  comments 
and  suggestions  concerning  the  analysis 
to  Liz  Schuppert.  Evanston  District 
Ranger,  Wasatch-Cache  National  Forest, 
P.O.  Box  1880,  Evanston,  Wyoming 
82931. 

f  OR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proptwed  action 
should  be  directed  to  Liz  Schuppert, 
Resource  Assistant,  Evanston  Wyoming 
(307)  789-3194. 

SUPPLEMENTARY  INFORMATION:  The 
Wasatch-Cache  and  Ashley  National 
Forest  Supervisors  released  the  Final 
Environmental  Impact  Statement  and 
Record  of  Decision  for  the  proposal  for 
oil  and  gas  leasing  on  approximately 
240,000  acres  on  the  North  Slope  of  the 
Uinta  Mountains.  Four  appeals  were 
filed  on  the  decision.  Negotiations  with 
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appellants  led  t  >  a  withdrawing  of 
approximately  <  0,000  acres  of  roadless 
area  from  leasix  ;  consideration  until 
further  anal3rsia  can  be  completed.  Two 
appeUants  withdrew  their  appeal,  one 
became  moot,  and  the  R^cmal  Forester 
affirmed  the  Foi  est  Supervisors  on  all 
other  appeal  pa  nts  in  the  4th  appeaL 

The  supplemi  int  will  focus  on  a  more 
detailed  analysis  of  roadless 
diaracteristics  ih  the  major  drainages 
across  the  NortH  Slope  of  the  Uinta 
Moimtains.  The  Bureau  of  Land 
Management  ha  i  been  identified  as  a- 
cooperating  age  icy. 

Ine  Draft  Su|  pfement  is  expected  to 
be  filed  with  tb  i  Environmental 
Protection  Agei  cy  and  be  available  for 
public  review  ii  i  Febniaiy,  1995.  At  that 
time  the  Enviro  miental  Protection 
Agency  wriU  pu  ilish  a  notice  availability 
of  the  Draft  Sup  ilement  in  the  Federal 
Raster. 

Thecommen  period  on  the  Draft 
Supplement  wi|l  be  4S  days  from  the 
date  the  Enviroamental  Protection 
Agency's  notice  of  availability  appears 
in  the  Federal  legister.  It  is  very 
important  that  (pose  interested 
participate  at  Upt  time.  To  be  most 
helpful,  conmifliits  on  the  Draft 
Supplement  should  be  as  specific  as 
IS  the  adequacy  of 


possible  and  a 
the  supplemen 
Comments  oi 
will  be  analy: 
Forest  Service 


the  Draft  Supplement 
and  considered  by  the 
preparing  the  Final 
Supplement,  which  is  scheduled  to  be 
completed  in  ^ril  1995.  The  Forest 
Service  is  requited  to  respond  to  the 
comments  received  (40  CFR  1503.4). 

Peter  W.  Kard,  Forest  Supervisor  of 
the  Wasatch-Ca  ±e  National  Forest.  Salt 
Lake  City,  Utah  and  Brent  McBeth, 
Acting  Forest  S  ipervisor  of  the  Ashley 
National  Forest  Vernal,  Utah,  are  the 
responsible  offi  nals  for  this  action. 

Dated:  Decemb  t  6, 1994.     ■ 
WilliaiB  Leveie, 
Depu  ty  Forest  Sufervisof. 
|FR  Doc.  94-3051JB  Filed  12-13-94;  8:45  am] 
BNJJNQ  COOE  341»>  1-M 


Grain  Inspection, 
Stoclcyards 


Pacicersand 
Ad  ninistfation 


Posting  of  Stot  kyards 

Pursuant  to  ti  le  authority  provided 
under  Section  i  02  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202),  it  was 
ascertained  thai  the  livestock  markets 


named  below  are  stockyards  as  defined 
by  Section  302(a).  Notice  was  given  to 
the  stockyard  owners  and  to  the  public 
as  required  by  Section  302(b),  by 
posting  notices  at  the  stockyards  on  the 
dates  specified  below,  that  the 
stockyards  are  subject  to  the  provisions 
of  the  Packers  and  Stockyards  Act.  1921. 
as  amended  (7  U^.C  181  et  aeq.). 


Fenaiy  No.,  name,  and  lo- 
cation of  stockyard 


LA-143   Kinder  Uvestodt 
Auction,  Kinder,  Louisi- 
ana. 

NY-172    The  Box  W 
Ranch  &  Galea. 
Shushen.  New  York. 

OK-2Q5  Red  Ri«er  Live- 
stock Market,  inc.  An^ 
more.  Oklahoma. 


Dale  of  posting 


Sept  14. 1994. 
Nov.  11. 1994. 
Oct  1.1992. 


Done  at  Washington.  D.C  this  8th  day  of 
December  1994. 

TomayMoiris, 

Director,  Livestock  Marketing  Division. 

PuckeK  and  Stockyanis  Piogruuts. 

[PR  Doc  94-30615  Filed  12-13-94;  8:45  ami 

anjJNQ  COOE  341»-KI>-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

PJ>.  113094B] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Modification  No.  1  to  scientific 

research  permit  No.  873  (P772#63). 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  scientific 
research  permit  No.  873,  submitted  by 
the  Southwest  Fisheries  Science  Center. 
NMFS,  P.O.  Box  271.  U  JoUa.  CA 
92038-0271,  has  been  granted. 
ADDRESSES:  The  modification  and 
related  docimients  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division.  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Suite  13130.  Silver  Spring. 
MD  20910  (301/713-2289);  and 

Director.  Southwest  Region,  NMFS. 
501  West  Ocean  Boulevard,  Suite  4200, 
Long  Beach,  CA  90802,  (310/980-4016). 


SUPPLEMENTARY  MFORMATKNI:  On 
November  7, 1994,  notice  was  published 
in  the  Federal  Register  (59  FR  55445) 
that  a  modification  of  permit  No.  873. 
issued  August  4. 1993.  (58  FR  41458), 
had  been  requested  by  the  above-named 
organization.  The  requested 
modification  has  been  granted  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C  1361  et  seq.),  the  provisions  of 
§§  216.33(d)  and  (e)  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  provisions  of  §  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

Permit  No.  873  authorized  the  permit 
holder  to  biopsy  several  species  of  bow- 
riding  cetaceans  off  the  coasts  of 
Washington,  Oregon,  California,  and 
Mexico,  and  to  import  biopsy  tissues 
collected  outside  of  U.S.  waters.  The 
permit  has  been  modified  to  add  two 
additional  species  to  the  permit 
authority,  (hourglass  dolphin. 
Uigenorhynchus  cruciger,  and  Southern 
right  whale  dolphin.  Lissodelphis 
peronii).  to  import  biopsy  tissues  from 
these  additional  species,  to  expand  the 
study  area  to  include  the  Southern 
Ocean,  and  to  extend  the  effective  date 
of  the  permit  through  December  31, 
1997. 

Issuance  of  this  modification,  as 
required  by  the  Endangered  Species  Act 
of  1973,  was  based  on  a  finding  that 
such  modification:  (1)  Was  applied  for 
in  good  faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  are  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
Endangered  Species  Act. 

Dated:  December  7, 1994. 
P.  A.  Montanio. 

Acting  Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
(FR  Doc.  94-30675  Filed  12-13-94;  8:45  am] 
BILUNQ  CODE  3»1»4>-F 


P.D.  120694A1 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Rgceipt  of  application  to  modify 
permit  No.  716  (P466). 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Scott  D.  Kraus,  Edgerton  Research 
Laboratory.  New  England  Aquarium, 


Central  Wharf.  Boston.  MA  02110-3309. 
has  requested  a  modification  to  permit 
No.  716. 

ADDRESSES:  The  modification  request 
and  related  docxmtents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division.  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway,  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289): 

Director.  Southeast  Region.  NMFS. 
NOAA.  9450  Koger  Boulevard.  St. 
Petersburg.  FL  33702  (813/570-5312): 
and 

Director,  Northeast  Region.  NMFS. 
NOAA.  One  Blackburn  Drive. 
Gloucester,  MA  01930  (508/281-9200). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Chief.  Permits 
Division.  NMFS,  NOAA.  U.S. 
Department  of  CcHnmerce,  1315  East- 
West  Highway.  Room  13130.  Silver 
Spring,  MD  20910.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

SUPPLEMENTARY  INFORMATION:  The 
subject  modification  to  permit  No.  716. 
issued  on  October  9, 1990  (S^FR 
46543),  is  requested  under  the  authority 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

Permit  No.  716  authorizes  the  permit 
bolder  for  the  inadvertent  harassment  of 
up  to  350  right  whales  during  the  course 
of  photo-identification  and  aerial  survey 
activities.  The  permit  holder  is  also 
authorized  to  biopsy  up  to  50  right 
whales,  and  to  import/export  right 
whale  tissues  for  scientific  research 
purposes.  TTie  permit  holder  now 
requests  authorization  to  attach  radio 
tags  to  up  to  10  right  whales  in  order  to 
determine  their  whereabouts  while 
outside  of  the  present  survey  area. 


Dated:  December  7, 1994. 
P.  A.  Montanio. 

Acting  Director.  Office  of  Protected  Resouices. 
National  Marine  Fisheries  Service. 
(FR  Doc  94-30676  FUed  12-13-94;  8:45  am] 
BRXMQ  COOC  3Sie-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  tonpoit  Umits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Indonesia 

December  9, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 


^FECnVE  DATE:  December  9, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or  ~ 
call  (202)  927-6704.  For  informaUon  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
■U.S.C.  1854). 

The  current  limits  for  the  Group  U 
Subgroup  and  Category  433  are  being 
increased  for  special  carryforward.  Also, 
the  limit  for  Category  433  is  being 
increased  for  swing.  Reduction  to  the 
donor  category  limits  is  being  done  in 
a  separate  directive. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29. 1993).  Also 
see  59  FR  55834.  published  on 
November  9, 1994, 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU  dated 
September  23, 1994.  but  are  designed  to 
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assist  only  in  the  implementation  of 
certain  of  its  provisions. 
D.  Miduel  Hutchinsoii, 

Acting  Chairman,  Committee  for  the 
Implemen  tation  of  Textile  Agreements. 

Committee  (at  the  Implementation  of  Textile 
Agreements 

December  9. 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  3, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  sillc  blend  and  other 
vegetable  fiiier  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  six-month  period  which 
began  on  July  1. 1994  and  extends  through 
December  31, 1994. 

Effective  on  December  9. 1994  you  are 
directed  to  amend  the  directive  dated 
November  3, 1994  to  increase  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  Memorandum  of 
Understanding  dated  September  23, 1994  and 
the  current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Indonesia: 


Category 


Group  11  Sutxjroup 

400,410,414,431. 
432. 434. 435. 
436.438,439, 
440.  442.  444, 
447,  448,  459. 
464.  465  arxt  469, 
as  a  group. 

In  Group  II  Sub- 
group 

433 


Adjusted  six-montt) 
linrtit^ 


1.872,903  square  me- 
ters equivalent 


8.415  dozen. 


'The  Hmits  have  not  been  adjusted  to  ac- 
count tor  any  imports  exported  after  June  30. 
1994. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  foil  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 

Implementation  of  Textile  Agreements. 

IFR  Doc.  94-30745  Filed  12-13-94:  8:45  am) 
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COMMOOriY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Proposed  Primary  Market  Maker  Rule 
Amendments 

AGENCY:  Commodity  Futures  Trading 
Commission. 


ACTION:  Notice  >f  proposed  rule 
amendments  oi  the  Chicago  Mercantile 
Exchange  to  est  iblish  a  primary  market 
maker  system. 


SUMMARY:  The  i  Ihicago  Mercantile 
Exchange  ("aJs"  or  "Exchange")  has 
submitted  prop  jsed  rule  amendments 
and  other  matei  ials  which  would 
establish  a  prin  ary  market  maker 
system  for  certa  in  CME  futures  and 
options  contrac  s.'  Acting  pursuant  to 
the  authority  d(  legated  by  Commission 
Regulation  140,  J6,  the  Division  of 
Trading  and  Mj  rkets  has  determined  to 
publish  the  CM  i  proposal  for  public 
comment.  The '.  )ivision  believes  that 
publication  oft  le  CME  proposal  is  in 
the  public  inter  ist  and  will  assist  the 
Commission  in  considering  the  views  of 
interested  pers(  ns. 

DATES:  Commei  ts  must  be  received  on 
or  before  Januai  y  13, 1995. 
FOR  FURTHER  INI  ORMATION  CONTACT: 
Clarence  Sande  ■s.  Attorney,  Division  of 
Trading  and  Mj  rkets,  Commodity 
Futures  Tradinj  Commission,  2033  K 
Street  NW,  Washington,  DC  20581. 
Telephone:  (202)  254-8955. 
SUPPLEMENTARY  INFORMATION: 


I.  Description  i 
Amendments 


P  Proposed  Rule 


By  a  letter  daied  September  14, 1994, 
the  CME  submitted  proposed  rule 
amendments  pursuant  to  Section 
5a(a)(12)(A)  of  ^e  Commodity  Exchange 
Act  ("Act")  and  Commission  Regulation 
1.41(b).  The  proposed  amendments 
would  establishfa  primary  market  maker 
("PMM")  systerii  for  certain  CME 
futures  and  options  contracts. 

Under  tite  CME  proposal,  application 
of  the  PMM  sysjem  would  be  limited  to 
new  or  low  volJme  contracts.  Initially, 
the  CME  would'implement  the  PMM 
system  on  a  pildt  basis  for  new  contracts 
based  on  equity!  securities.  After 
completion  of  tie  pilot  period,  the  PMM 
system  could  b^  extended  to  other  new 
or  low  volume  Contracts. 

Eligibility  foriappointment  as  a  PMM 
would  be  limite  i  to  members  of  the 
CME.  A  membe  's  appointment,  and  the 
related  rights  ai  d  duties  of  an 


appointee,  wou 
more  designate< 
for  appointmen 


'  The  CME  propos  I 
amendments  to  exisi 
and  amendments  to 
special  notices  und( 


d  be  confined  to  one  or 
contracts.  Applicants 
would  be  required  to 
have  the  greater  of  net  capital  of 
$250,000  or  an  i  mount  sufficient  to 
assume  a  positii  n  of  twenty  trading 
units  in  the  des  gnated  contract(s).  An 
appointee  woul  1  be  required  (i)  to 
maintain  a  two-  iided  market  in  the  form 


ncliides  new  Rule  556: 
ng  Rules  531,  533.  and  539: 
xisting  interpretations  and 
Rules  533  and  549. 


of  current  bid  and  ask  price  quotations 
at  a  maximum  spread  difference  and  (ii) 
to  satisfy  bids  or  offers  up  to  a  specified 
quantity  of  contracts  at  the  appointee's 
current  bid  and  ask  prices. 

A  PMM  also  would  serve  as  a  floor 
broker  and  custodian  of  an  order  book 
for  customer  limit  orders.  As  custodian  ^ 
of  the  limit  order  book  (LOB),  the  PMM  * 
would  be  required  to  accept  customer 
limit  orders,  maintain  those  orders  in 
the  LOB,  and  effect  their  proper 
execution.  The  PMM  would  be  required 
to  display  bid  and  ask  quotations  of 
orders  placed  in  the  LOB  and  to 
publicly  disseminate  market  quotations. 
In  so  doing,  the  PMM  vvould  be  required 
to  provide  equal  access  to  LOB  depth 
and  size  upon  the  request  of  a  CME 
member.  Although  such  disclosure  is 
required  under  the  proposal,  the  CME 
has  not  indicated  how  this  information 
would  be  provided. 

Customer  orders  placed  with  the 
PMM  for  inclusion  in  the  LOB  would 
have  priority  over,  and  would  be 
executed  in  advance  of,  other  competing 
orders.  In  executing  transactions  for  his 
own  account  as  market  maker,  a  PMM 
would  be  required  to  accord  priority  to 
those  customer  orders  or  other  member 
orders  the  PMM  represents  as  a  floor 
broker  or  as  custodian  of  the  LOB. 

A  PMM  would  have  a  right  of 
participation  in  orders  executed  at  his 
disseminated  bid  and  ask  quotations. 
The  right  of  participation  would  take 
the  form  of  a  priority  over  competing 
bids  or  offers  at  prices  equaling  the 
PMM's  bid  or  ask  quotation.  Although 
not  expressly  included  in  the  proposal, 
it  appears  that  the  PMM  would  be  able 
to  exercise  its  market  maker  priority 
regardless  of  whether  another  member 
first  bid  or  offered  for  its  own  account 
at  a  price. 

The  magnitude  of  a  PMM's  right  of 
participation  would  vary  with  the  level 
of  trading  in  a  designated  contract.  For 
a  designated  contract  with  average  daily 
volume  of  2500  contracts  or  less,  the 
PMM  would  have  a  right  to  participate 
in  40  percent  of  the  contracts  transacted 
at  the  PMM's  bid  or  ask  quotation.. For 
a  designated  contract  with  average  daily 
volume  of  2501  to  5000  contracts,  the 
PMM's  right  of  participation  would 
decline  to  30  percent.  For  a  designated 
contract  with  average  daily  volume  in 
excess  of  5000  contracts,  the  PMM 
would  not  have  any  right  of 
participation. 

Given  that  a  PMM  would  function  as 
a  market  maker  and  at  the  same  time 
conduct  brokerage  transactions,  the 
proposal  would  permit  the  PMM  to 
facilitate  the  execution  of  customer 
orders  by  serving  as  a  counterparty  on 


6438C Federal  Rapster  i  VoL  59,.  No.  23  >  /  Wednesday,  December  14,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  239  /  Wednesday.  December  14.  1994  /  Notices 


M395 


such  orders.2  In  this  respect,  the 
proposal  includes  proosdures 
permitting  the  execuUoo  of  "faciliution 
orders."  Under  the  proposal,  fecilitation 
ordws  would  be  defined  as  Mders  for 
the  account  of  the  PMM  or  orders 
solicited  by  the  PMM  from  members  of 
the  trading  crowd  that  are  executed  as 
a  cross  transaction  with  a  customer 
order.* 

Procedures  for  the  execution  of 
facilitation  orders  would  require  the 
PMM  to  first  request  bids  or  offers  for 
the  execution  of  such  customer  orders 
fiom  other  maii:et  participants.  The 
PMM  would  then  be  required  on  behalf 
of  the  customer  order  to  bid  at  a  price 
above  the  highest  market  bid  or  to  offer 
at  a  price  below  the  lowest  maricet  offter, 
to  identify  to  the  trading  crowd  that  the 
customer  orde.-  is  being  bid  or  offisred 
subject  to  facilitation,  and  to  disclose  all 
terms  and  conditions  of  such  order. 
After  all  other  maiicet  participants  were 
given  an  opportunity  to  meet  the  PMM's 
bid  or  offiBr  made  on  behalf  of  the 
customer  order,  the  PMM  would  be 
permitted  to  cross  all  or  any  remaining 
part  of  the  customer  order  against  the 
facilitation  order  by  aimouncing  in  open 
outcry  the  quantity  and  price  of  the 
order  being  crossed.  Once  the  PMM 
made  this  announcement,  the  customer 
order  would  have  precedence  over  any 
other  bid  or  offer  in  the  trading  crowd 
for  execution  against  the  facilitation 
order.  The  fecilitation  order  would  have 
priority  for  execution  against  the 
customer  order  subject  to  LOB 
priorities.^ 

A  newly  appointed  PMM  would  serve 
continuously  until  trading  activity  in 
the  designated  contract  reached  a  level 
of  5000  contracts  per  day.  Thereafter, 
the  term  of  a  PMM  appointment  would 
continue  to  run  for  an  additional  five 
years,  during  which  time  the  PMM 
would  continue  to  serve  as  custodian  of 
the  LOB.  A  PMM  appointment  could  be 
transfierred  only  with  the  approval  of  the 
Board  of  Directors  of  the  CME. 

Except  for  the  right  of  participation 
conferred  on  a  PMA  appointee,  the 

»  As  pan  of  the  proposal,  the  existing  CME  rule 
prohibiting  trading  against  customer  orders  would 
be  amended  to  permit  the  PMM  to  engage  in  such 
transactions  pursuant  to  the  tenns  of  the  PMM 
program. 

J"  As  part  of  the  proposal,  the  existing  CME  rules 
that  prohibit  pre-arranged  trades  and  regulate  the 
crossing  of  orders  for  different  customers  ^ihe 
same  floor  brokar  would  be  revised  to  p«nlit  the 
PMM  to  engage  in  such  transactions  pursuant  to  the 
terms  of  the  PMM  program. 

*  The  Commission  notes  that  these  procedures  for 
ttciliution  orders  appear  to  be  materially  diffeient 
than  those  called  for  by  Coamiission  Renilalioa 
1.39  and  currant  CME  rules.  SpecifieaUy, 
Regulation  1.39  requires  the  presence  of  an 
Exchange  official  and  CME  rules  require  that 
crossed  orders  be  pre-announced  three  times. 


PMM  system  would  not  limit  Ae 
trading  activities  of  other  floor  members 
in  designated  contracts.  Other  floor 
members  would  have  access  to 
designated  contracts  for  purposes  of 
conducting  proprietary  and  brokerage 
transactions.  With  respect  to  brokerage 
transactions,  other  floor  members  would 
be  penmitted  to  accept  for  execution 
both  market  and  limit  orders  of 
customers.  Notwithstanding  that  the 
proposal  would  establish  a  LOB  under 
the  custodianship  of  a  PMM  appointee, 
and  provide  orders  placed  therein  with 
a  trade  priority,  the  PMM  system  would 
not  prohibit  other  floor  members  from 
accepting  customers'  limit  orders  for 
execution. 

The  proposal  would  prohibit  any 
affiliate  of  a  PMM  firom  purchasing  or 
selling  any  contract  to  which  such  PMM 
was  appointed  except  to  reduce  or 
liquidate  an  existing  position  pursuant 
to  notice  to  the  CME.  However,  the 
proposal  would  permit  the  CME  to  grant 
an  exemption  from  this  prohibition 
subject  to  CME  approval  of  procedures 
restricting  the  flow  of  material  non- 
public information  between  the  PMM 
and  the  affiliated  person(s).  The 
proposal  also  would  revise  an  existing 
CME  interpretation  prohibiting 
"frontrunning"  in  connection  with  the 
CME  Large  Order  Execution  ("LOX") 
program.  The  CME  interpretation 
applicable  to  the  LOX  pi-ogram  would 
be  revised  to  include  orders  executed 
under  the  PMM  program. 

n.  Request  for  Conunents 

The  Commission  requests  comments 
on  any  aspect  of  the  CME's  proposed 
rule  amendments  that  members  of  the 
public  believe  may  raise  issues  under 
the  Act  or  Commission  regulations.  In 
particular,  the  Commission  requests 
comments  regarding  the  suitability  of 
the  order  disclosure  provisions,  the 
impact  on  competitive  trading 
conditions,  the  priority  afforded  orders 
held  in  the  LOB  but  not  obtained  by 
orders  held  by  floor  brokers,  whether 
there  would  be  adequate  protection  of 
customer  trade  executions,  the 
implications  for  customer  protection 
under  the  proposed  facilitation 
procedures  as  compared  to  current  order 
crossing  procedures,  and  whether  any 
other  conditions  or  requirements  should 
be  imposed  on  the  proposal. 

Copies  of  the  proposed  rule 
amendments  and  related  materials  are 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission.  2033  K  Street  NW, 
Washington.  DC  20581.  Copies  also  may 
be  obtained  through  the  Office  of  the 
Secretariat  at  the  above  address  or  by 
telephoning  (202)  254-6314.  Some 


materials  may  be  subject  to  confidential 
treatment  pursuant  to  17  CFR  145.5  or 
145.9. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  rule  amendments  should  send 
such  comments  to  Jean  A.  Webb. 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW. 
Washington.  DC  20581.  by  the  specified 
date. 

Issued  in  Washington.  DC.  on  December  8. 
1994. 

Alan  L.  SeiCert. 

Deputy  Director. 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Policy  Board  Advisory 
Committee;  IMeetings 

ACTION:  Notice  of  Advisory  Conunittee 
Meeting. 


SUMMARY:  The  Defense  Policy  Board 
Advisory  Committee  will  meet  in  closed 
session  on  5-6  January  1995  from  0800 
unUl  1700  in  the  Pentagon,  Washington. 

The  mission  of  the  Defense  Policy 
Board  is  to  provide  the  Secretary  of 
Defense,  Deputy  Secretary  of  Defense 
and  the  Under  Secretary  of  Defense  for 
Policy  with  independent,  informed 
advice  and  opinion  concerning  major 
matters  of  defense  policy.  At  this 
meeting  the  Board  will  hold  classified 
discussions  on  national  security 
matters. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  No.  92-463.  as  amended  (5 
U.S.C.  App.  n.  (1982)1.  it  has  been 
determined  that  this  Defense  Policy 
Board  meeting  concerns  matters  listed 
in  5  U.S.C.  552b{c)(l)(1982).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  December  8. 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
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Defense  Intelligence  Agency.  Scientific 
Advisory  Board  Closed  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 


Federal  Register  /  Vol.  59.  No.  239  /  Wednesdav.  n«rp,T,>w. 


r   ^A     lOOit     /    KT^t:^ 


6439« 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Xaw  92-463.  as  amended  by  Section  5 
of  Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 
DATES:  January  19-20, 1995  (830  to  400). 
ADDRESSES:  The  Defense  Intelligence 
Agency,  Boiling  AFB,  Washington,  DC 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  W.S.  Williamson,  Executive 
Secretary,  DIA  Scientific  Advisory 
Board.  Washington,  DC  20340-1328 
(202) 373-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classined  information  as  deHned  in 
Section  552b(c)(I),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  b.iefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientiRc  and 
technical  matters. 

Dated:  Decembers.  1994. 

Patricia  L.  Topings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
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DEPARTMENT  OF  ENERGY 

Finding  of  No  Significant  Impact 
PropoMd  Toltamak  Physics 
Experiment;  Princeton  Plasma  Physics 
Laboratory 

AGENCY:  U.S.  Department  of  Energy 
ACTION:  Finding  of  no  significant 
impact. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  prepared  an  Environmental 
Assessment  (EA),  DOE/EA-0813, 
evaluating  the  environmental  effects  of 
using  the  existing  Tokamak  Fusion  Test 
Reactor  (TFTR)  systems  and  accessory 
facilities  in  the  proposed  construction 
and  operation  of  the  Tokamak  Physics 
Experiment  (TPX)  at  the  Princeton 
Plasma  Physics  Laboratory,  Princeton, 
New  Jersey.  The  purpose  of  the  TPX  is 
to  develop  fusion  energy  to  compensate 
for  dwindling  supplies  of  fossil  fuels 
and  the  eventual  depletion  of 
Hssionable  uranium  used  in  present-day 
nuclear  reactors.  Proceeding  with  the 
TPX  is  contingent  on  use  of  existing 
TFTR  systems  and  appurtenant 
facilities.  Decontamination  and 
decommissioning  of  the  TFTR  is  an 
integral  part  of  the  scope  of  the 
proposed  TPJC;  therefore,  both  projects 
«re  evaluated  in  this  EA. 


Based  on  th )  analyses  in  the  EA,  the 
DOE  has  deteanined  that  the  proposed 
action  does  not  constitute  a  major 
Federal  actioni  significantly  affecting  the 
quality  of  the  piuman  environment 
within  the  menning  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969, 42  U.S.d.  4321  et  seq.  The 
preparation  olan  Environmental  Impact 
Statement  is  not  required.  Thus,  the 
DOE  is  issuini  a  FONSI  pursuant  to  the 
Council  on  Emrironmental  Quality 
regulations  implementing  NEPA  (40 
CFR  Parts  150p-1508)  and  the  DOE 
NEPA  implenienting  regulations  (10 
CFR  Part  1021). 

PUBUC  AVAILASIUTY:  Copies  of  this  EA 
(DOE/EA-08ie)  are  available  from: 
Milton  D.  lohison.  Manager,  Princeton 
Area  Office,  ITS.  Department  of  Energy, 
P.O.  Box  102,  Princeton,  New  Jersey 
08542,  (609)  343-3700. 

For  further  information  regarding  the 
DOE  NEPA  review  process,  contact:  Dr. 
W.S.  White.  I  .S.  Department  of  Energy, 
9800  South  O  ss  Avenue,  Argonne, 
Illinois  60439  (708)252-2101. 

SUPPLEMENTAI  Y  INFORMATION: 

Description  o  the  Proposed  Action 

The  propos  id  action  is  to  use  the 
existing  TFTF  systems  and  accessory 
facilities  in  th  i  construction  and 
operation  of  IPX,  which  would  be 
primarily  localed  inside  the  existing 
TFTR  Test  CeJI.  The  TPX  would  require 
dismantlement  and  removal  of  all  TFTR 
activated  systi  (ms  within  the  TFTR  Test 
Cell  Complex  Dismantlement  and 
removal  of  no  iradioactive  and  low 
activation  cor  iponenls  in  areas  such  as 
the  Test  Cell  Basement  and  the  Hot  Cell, 
would  start  immediately  after  the 
conclusion  onthe  TFTR  deuterium- 
tritium  experfnent,  which  is  expected 
to  conclude  ill  Fiscal  Year  1995.  Cool- 
down  of  the  Tjokamak  in  the  test  cell 
will  commenae  at  that  time. 

The  TPX  is  being  proposed  as  a 
national  faciliy  for  fusion  energy 
research  at  the  Princeton  Plasma 
Physics  Laboiitory  (PPPL).  Its  primary 
mission  is  to  levelop  the  scientiRc  basis 
for  an  economical,  more  compact,  and 
continuously  pperating  tokamak  in 
support  of  the)  design  of  a  feasible 
demonstration  fusion  power  plant. 

Waste  fromidecontaminatiofi  and 
decommissioiling  would  include 
stainless  steel  and  aluminum  structures, 
piping,  coppei-  coils,  graphite  tiles, 
solidified  radioactive  liquids,  anti- 
contaminatioB  materials,  and  concrete 
rubble.  Waste  would  be  packaged  into 
Department  of  Transportation  (DOT) 
approved  con  ainers  and  transported  to 
the  DOE  Hani  ird  site  in  Richland, 
Washington,  i  s  are  current  PPPL  wastes. 


Approximately  950  m^  (33,500  ft^)  of 
waste  weighing  approximately  2270 
metric  tonnes  (2500  tons)  would  also  be 
disposed.  Construction  of  a  radioactive 
waste  storage  building  for  temporary 
storage  of  radioactive  waste  and  final 
preparation  of  some  radioactive  waste 
shipments  would  be  required.  The  size 
of  the  facility  would  be  approximately 
560  mi  (6000  ft^),  and  would  be 
constructed  within  the  existing  TFTR 
facility  fence.  A  second  storm  water 
detention  basin  similar  to  and  west  of 
the  existing  detention  basin  would  also 
be  constructed. 

Decontamination  and 
decommissioning  of  the  TFTR  Test  Cell 
could  be  completed  in  approximately 
1.5  years,  after  a  2-year  cool-down 
period.  TPX  construction  would 
minimally  overiap  decontamination  and 
decommissioning  of  TFTR  facilities. 
The  TFTR  Test  Cell  Complex  would 
then  be  available  for  the  TPX 
approximately  3.5  years  after 
termination  of  TFTR  deuterium-tritium 
experiments.  The  total  cost  for  the 
decontamination  and  decommissioning 
of  the  TFTR  is  estimated  to  be  $86 
million. 

The  construction  and  operation  of  the 
TPX  would  take  place  within  the 
existing  TFTR  facility  at  Princeton 
Plasma  Physics  Laboratory  (PPPL),  with 
construction  scheduled  to  begin  in  early 
FY-1998.  The  TPX  conceptual  design  is 
based  on  the  use  of  deuterium  fuel,  but 
does  not  preclude  the  potential  upgrade 
and  use  of  tritium  fuel  in  the  Hnal  year 
of  operation.  Existing  TFTR  facilities 
would  be  adapted  and  used  by  the  TPX, 
including  TFTR  Test  Cell  Complex, 
ventilation  exhaust  vent  and  intake 
shafts;  mockup  building;  tritium 
cleanup/waste  handling  area;  field  coil 
power  conversion  building;  neutral 
beam  power  conversion  building; 
radioactive  waste  systems  space;  office 
and  technical  support  space;  and 
miscellaneous  PPPL  support  facilities. 
In  addition  to  providing  space  for  the 
TPX,  the  TFTR  Test  Cell  Complex 
would  provide  shielding  (via  concrete 
walls,  roof,  and  floor),  and  provide  for 
confinement  and  handling  of  tritium- 
contaminated  and/or  radioactive 
components. 

The  cost  for  construction  of  the  TPX 
is  estimated  at  $500M  (FY-93),  with  the 
construction  period  1997  to  2000.  New 
facilities  to  be  constructed  include 
TFTRTest  Cell  building  modifications, 
a  new  Cryogenic  Equipment  building, 
tank  yards  for  water  cooling  and 
cryogenic  tanks,  and  a  new  electrical 
substation.  The  Test  Cell  building 
modifications  would  be  internal  and 
would  not  increase  the  existing  external 
dimensions  of  the  building.  The 
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Cryogenic  Equipment  building  would  be 
constructed  as  a  standard  industrial 
single-story  building,  totaling  about 
1000  m2  (10,800  ft2).  The  tank  yard 
construction  would  include 
approximately  2,130  m^  (22,950  ftz)  of 
new  tank  yard  areas  for  new  gaseous 
helium  tanks,  liquid  nitrogen  storage 
tanks,  water  storage  tanks,  and  truck- 
trailer  access.  This  construction  would 
take  place  on  existing  open  space.  The 
electrical  substation  construction  would 
involve  installation  of  a  new  138  kV 
transmission  line  between  the  existi^ig 
substation  and  the  new  substation.  The 
new  substation  would  be  for 
transforming  138  kV  power  to  13.8  kV. 
A  new  electric  power  line  would  be 
constructed  entirely  on  PPPL  property. 

Machine  assembly  would  be 
scheduled  for  1998.  with  the  first 
operations  during  2000.  The  TPX  would 
be  fueled  with  hydrogen  and  deuterium 
plasmas  for  10  years;  radiation 
generation  would  not  be  significant  in 
terms  of  neutron  activation  of 
components  or  radiological  doses.  In 
deuterium  operation,  the  peak  fusion 
power  would  not  exceed  140  kW. 
During  long  pulse  deuterium  operation, 
neutrons  with  energies  of  2.45  mega 
electron  volts  (MeV)  would  be  the 
primary  neutrons  produced,  and  annual 
production  of  these  neutrons  would  be 
limited  to  6.0  x  lO^'  neutrons.  A  smaller 
number  of  14.1  MeV  neutrons  would  be 
produced  from  deuterium-tritium  fusion 
reactions  with  tritium  produced  from 
the  deuterium-deuterium  fusion 
reactions.  The  number  of  14.1  MeV 
neutrons  produced  during  deuterium 
operations  would  be  approximately  2% 
of  the  number  of  2.45  MeV  neutrons 
produced. 

The  TPX  facility  would  be  capable  of 
operating  with  deuterium-tritium 
plasmas  during  the  last  year  of  TPX 
operation.  During  deuterium-tritium 
operation,  a  fiiUy-formed  deuterium 
plasma  would  be  developed  (requiring 
up  to  roughly  1,000  seconds),  into 
which  tritium  would  be  injected.  Once 
tritium  has  been  injected,  the  device 
would  operate  for  2  seconds  with  a  peak 
fusion  power  of  15  MW,  after  which  the 
plasma  would  be  terminated.  During  the 
2  seconds  of  deuterium-tritium 
operation,  both  2.45  MeV  neutrons  and 
14.1  MeV  neutrons  would  be  produced, 
from  deuterium-deuterium  and 
deuterium-tritium  fusion  reactions, 
respectively.  Production  of  2.45  MeV 
neutrcms  during  deuterium-tritium 
operation  would  be  approximately  1% 
of  the  14.1  MeV  neutron  production 
rate.  Operation  of  the  tokamak  would  be 
controlled  to  limit  annual  neutron 
production  so  that  the  site  boundary 
dose  restriction  adopted  bv  the  project 


would  not  be  exceeded.  The  deuterium- 
tritium  phase  (if  used)  would  be  limited 
to  the  last  year  of  TPX  operation.  Small 
amounts  of  tritium,  and  air  activation 
products  would  be  released,  and  minor 
amounts  of  direct  radiation  would  result 
from  fusion  neutrons  and  activated 
structural  components  of  TPX. 

Low-level  solid  radioactive  wastes 
generated  during  TPX  operations  would 
consist  of  contaminated  items  (e.g., 
protective  clothing)  and  solidified 
liquid  wastes  (tritiated  water  absorbed 
on  desiccant  and  solidified  liquid  waste 
from  the  decontamination  area).  The 
volume  of  waste  would  be  similar  to 
that  generated  by  TFTR  operations, 
which  was  approximately  7.4  m'  per 
year  for  deuterium-deuterium 
operations,  and  is  projected  to  increase 
during  deuterium-tritium  operations  to 
28.3  m3  per  year  (1000  ft'  per  year). 
Wastes  generated  during  TPX  operations 
would  be  packaged  to  comply  with 
applicable  DOE  and  DOT  requirements 
and  is  expected  to  be  shipped  to  the 
DOE  Hanford  Reservation  in 
Washington  for  disposal,  as  are  current 
PPPL  wastes. 

Alternatives 

Three  alternatives  were  considered: 
U)The  proposed  action,  use  of  the 
TFTR  facilities  for  the  proposed 
construction  and  operation  of  the  TPX 
at  PPPL,  (2)  proposed  construction  and 
operation  of  the  TPX  at  the  Oak  Ridge 
Reservation  in  Tennessee,  and  (3)  no 
action.  Location  of  the  TPX  at  the  Oak 
Ridge  Gaseous  Diffusion  Plant,  near 
Knoxville.  Tennessee,  would  require 
construction  of  new  support  facilities 
including  a  new  test  cell,  hot  cell,  waste 
handling  and  storage  areas,  field  coil 
power  conversion  building,  and 
cryogenic  facilities.  The  additional  cost 
and  time  would  jeopardize  the  U.S. 
fusion  program  and  make  the  TPX 
project  infeasible.  Under  the  no  action 
alternative,  decontamination  and 
decommission  of  TFTR  facilities  would 
occur  under  current  management 
practices,  but  may  involve  a  longer« 
delay  between  safe  shutdown  activities 
and  commencement  of  decontamination 
and  decommissioning  activities.  The 
longer  delay  would  not  fit  within  the 
current  schedule  to  meet  the 
construction  of  the  TPX.  This  delay  may 
in  turn  be  followed  by  a  2-3  year  period 
of  delay,  during  which  the  TFTR  facility 
would  be  in  a  state  of  protective 
custody.  The  TPX  would  not  proceed 
under  the  no  action  alternative. 

Environmental  Impacts 

The  impacts  of  the  TFTR 
decontamination  and  decommissioning 
and  TPX  construction  and  operation  on 


the  environment  and  on  the  health  and 
safety  of  workers  and  the  public  were 
analyzed  in  the  Environmental 
Assessment.  Both  routine  operations 
and  off-normal  or  accident  scenarios 
were  assessed.  The  Environmental 
Assessment  considered  impacts  to  air 
quality,  noise,  water  quality  and 
quantity,  aquatic  and  terrestrial  ecology, 
threatened  and  endangered  species,  the 
visual  environment,  land  use,  historical 
and  archaeological  resources, 
socioeconomic  environment, 
radiological  conditions,  and  impacts  of 
potential  accidents.  No  significant 
environmental  impacts  associated  with 
the  proposed  action  are  anticipated. 

Activities  associated  with 
decontamination  and  decommissioning 
of  the  TFTR  would  not  present  any 
long-term  or  adverse  nonradiological 
impacts  to  the  public  or  the 
environment.  It  would  resuh  in  minor 
impacts,  consisting  primarily  of 
commitment  of  a  small  area  of  onsite 
land  for  the  radioactive  waste  storage 
building  and  the  second  storm  water 
detention  basin.  Construction  of  the 
radioactive  waste  storage  building  and 
storm  water  detention  basin  may  result 
in  a  temporary-  small  increase  of  effluent 
to  Bee  Brook,  but  would  not  exceed 
PPPL  New  Jersey  Pollutant  Discharge 
Elimination  System  permit  or  other 
State  or  federal  regulatory  requirements. 

Potential  radiological  impacts  of 
TFTR  decontamination  and 
decommissioning  would  not  represent 
potential  impacts  greater  than  those 
from  current  PPPL  operations,  which 
have  had  no  significant  consequences. 
Decontamination  and  decommissioning 
activities  would  result  in  a  dose  of  less 
than  the  adopted  design  objective  of  10 
mrem  per  year  to  any  member  of  the 
public  ft^m  all  project  sources.  It  would 
result  in  minor  releases  of  activated 
metal  and  tritium  to  the  atmosphere  and 
sewer  system.  The  maximum  calculated 
individual  public  dose  would  be  2.3 
mrem  per  year,  and  the  increased 
probability  of  incremental  lifetime 
cancer  risk  associated  with  exposure 
from  this  dose  would  be  1.1  chances  in 
1,000,000.  This  very  low  calculated 
effect  means  insignificant  risk  to  the 
public.  Occupational  doses  would  not 
exceed  the  PPPL  administrative  limit  of 
1  rem  per  year,  which  is  less  than  the 
DOE  limit  of  5  rem  per  year. 

Operational  occurrences  during 
decontamination  and  decommissioning 
that  could  result  in  the  accidental 
release  of  tritium,  activated  gases,  or 
solids  consist  primarily  of  componenl 
failures  and  human  error,  and  any 
releases  would  be  limited  by  inventories 
within  the  components.  The  largest 
calculated  dose  to  the  public  from 
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decontamination  and  decommissioning 
accident  scenarios,  including  beyond, 
design  basis  accidents,  is  390  mrero  to 
a  maximally  exposed  member  of  tbe 
public.  The  increased  probability  of 
incremmital  lifetime  cancer  risk 
associated  with  exposure  from  this  dose 
would  be  195  chances  in  1,000,000. 

The  TPX  would  not  present  long-term 
or  adverse  nonradiological  impacts  to 
the  public  or  the  environment  at  the 
PPPL  site.  Other  TPX  nonradiological 
impacts  would  be  temporary,  except  for 
the  commitment  of  a  small  parcel  of 
land  for  construction  of  new  TPX 
facilities.  Construction  impacts  due  to 
test  cell  modiHcations  and  construction 
of  the  cryogenic  equipment  building, 
tank  yards,  and  electric  substation 
would  be  minor.  All  construction  would 
be  built  on  land  already  committed  to 
DOE  o)}er8tions.  This  construction 
would  all  be  within  the  current  land  use 
restrictions  governing  PPPL  site 
agreements  with  the  IX>E.  For  a 
construction  project  of  this  scope,  the 
potential  exists  for  2.5  lost  workday 
cases  (work  related  injuries  that  require 
time-o^  from  work)  over  the 
construction  period.  Also  there  would 
be  a  10%  increase  in  the  current  amount 
of  site  traffic,  which  would  increase  the 
potential  for  on-site  vehicular  accidents 
slightly. 

Radiological  impacts  from  the  TPX 
would  not  exceed  current  impacts  from 
PPPL  operations,  which  has  not  been 
shown  to  cause  incremental  lifetime 
cancer  risk  associated  with  exposure. 
Potential  environmental,  safety,  and 
health  radiological  impacts  were 
evaluated  for  both  deuterium  and 
possible  future  tritium  operations. 
Atmospheric  releases  of  tritium  and 
activation  products  constitute  the 
potential  sources  of  radiological 
exposure  to  members  of  the  public. 
Maximum  projected  atmospheric 
releases  would  result  in  annual  effective 
dose  equivalents  of  1.2  mrem  and  4.6 
mrem  to  a  hypothetical  maximally- 
exposed  individual  at  the  site  boundary 
during  deuterium  and  tritium 
operations,  respectively,  with  a 
maximum  increased  probability  of     ' 
incremental  lifetime  cancer  risk 
associated  with  exposure  of  2.3  chances 
in  1.000,000.  These  conservatively- 
calculated  effective  dose  equivalents  are 
less  than  the  most  restrictive  limit  for 
public  doses  caused  by  airborne  releases 
(the  EPA  limit  of  10  mrem  per  year). 
Direct  radiation  fit)m  the  TPX  would  be 
mitigated  «vith  shielding  to  keep  the 
total  effective  dose  equivalent  from  all 
sources  at  the  site  boundary  within  the 
project  design  objective  of  less  than  or 
equal  to  10  mrem  per  year.  This  design 
objective  effective  dose  equivalent  is 
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(50  mi)  radius  area  surrounding  PPPL 
during  deuterium  and  tritium 
operations,  respectively.  These  doses 
amount  to  an  average  effective  dose 
equivalent  of  lest  than  0.002  mrem  per 
year  to  each  indiji^idual  in  the 
assessment  area  fend  would  result  in  less 
than  1  health  efitct  in  the  exposed 
population.  On  tiie  basis  of  the 
collective  effective  dose  equivalent, 
incremental  lifetime  cancer  risk 
associated  with  exposure  attributable  to 
TPX  operations  me  not  expected  to 
occur.  A  collective  effective  dose 
equivalent  of  24  person-rem  per  year 
represents  approximately  .002%  of  the 
collective  effective  dose  equivalent  from 
natural  background  radiation  in  the  area 
(exclusive  of  radon).  Occupational  doses 
to  workers  during  TPX  operations 
would  result  from  direct  radiation  and 
small  releases  oflritium  and  activated 
gases.  Operational  procedures, 
administrative  controls  and  monitoring 
would  ensure  thit  occupational  doses 
are  kept  below  regulatory  limits  and  as 
low  as  reasonablir  achievable. 

Accidental  relf  ases  of  radioactive 
jpaterial  could  hVpothetically  result 
from  (a)  natural  phenomena  (e.g., 
earthquakes),  (b);accidents  with  external 
origin  (e.g.,  airplane  crashes),  (c) 
shipping  accidents  (i.e.,  accidents 
involving  the  trajisportaticm  of 
radioactive  mate  iai),  and  (d) 
operational  occu  Tences  (e.g.,  tritium 
leaks).  AH  TPX  c  snfinement  boundaries 
would  be  capabli  t  of  maintaining 
integrity  for  desi  ;n  basis  natiu-al 
phenomenon,  an  1  therefore  a  release 
due  to  a  natural  ]  ihenomena  event  is 
extremely  unlike  y, 

Accidents  witj  external  origins  and 
transportation  ad^idents  involving  small 
quantities  of  reductive  material  would 
present  little  risk  to  the  public  and  the 
environment.  Transportation  accidents 
involving  larger  Quantities  of  radioactive 
material,  for  example  tritium,  could 
occur,  however,  4he  accidental  release  of 
significant  quantities  of  radionuclides 
has  a  very  low  piobability  because  of 
the  demonstrated  integrity  of  the 
approved  contaiaers  that  would  be 
used.  I 

TPX  operational  occurrences  that 
could  result  in  the  accidental  refease  of 
tritiimi,  activatea  gases,  or  solids  consist 
primarily  of  com  )onent  failures.and 
human  error.  Releases  associated  with 


these  occurrences  would  be  limited  by 
component  inventories.  The  maximum 
calculated  individual  dosib  from 
accident  scenarios  is  390  mrem.  which 
is  well  below  the  DOE  siting  guideline 
limit  of  25  rem.  Incremental  lifetime 
cancer  risk  associated  with  exposure 
resulting  from  the  collective  doses 
would  represent  a  negligible  increase  in 
the  total  number  of  such  health  eniects 
in  the  exposed  population  from  all 
natural  background  radiation  doses.  The 
largest  potential  radiological  impacts  to 
the  public  from  TPX  accidents 
including  beyond  design  basis 
accidents,  are  below  re«ulatory  limits. 

After  TPX  operation  has  ended,  a 
proper  NEPA  review  would  be 
conducted  for  the  decontamination  and 
decommissioning  of  the  facility.  It  is 
expected  that  the  waste  material 
resulting  from  decontamination  and 
decommissioning  activities  would 
qualify  as  low-level  radioactive  waste 
and  would  be  disposed  of  at  an 
appropriate  DOE  waste  disposal  fecility 

TFtR  operations  would  oe 
discontinued  prior  to  TFTR 
decontamination  and  decommissioning. 
Cumulative  effects  would  be  minor  and-^ 
would  represent  a  continuation  of, 
rather  than  a  change  in,  any  impacts 
(negative  and  positive)  associated  with 
TFTR  operations.  Commitment  of  560 
m2  (6,000  ft 2)  of  land  for  the 
construction  of  the  radioactive  waste 
storage  building  and  1300  m^  (14,000 
ft^)  for  construction  of  a  second  storm 
water  detention  basin  would  represent  a 
long-term  commitment  of  land  use. 
Environmental  releases  of  small 
amounts  of  residual  tritium  during 
decontamination  and  decommissioning 
would  not  add  measurably  to  current 
low  levels. 

Cumulative  and  Long  Term  Impacts 

-There  are  currently  no  measurable 
cumulative  impacts  occurring  between 
PPPL  and  other  facilities  in  the  region, 
and  none  would  be  expected  for  the 
proposed  TPX.  Releases  of 
radionuclides  to  the  atmosphere  by 
commercial  operations  (such  as 
hospitals  and  research  laboratories)  near 
PPPL  are  not  detectable  in 
environmental  samples  collected 
around  PPPL;  analyses  show  no 
radionuclide  concentrations  above 
background  levels.  No  adverse  long- 
term  environmental  effects  are  expected 
from  normal  operations  of  the  TPX. 
Tritium  releases  during  normal 
operations  would  not  constitute  a 
measurable  contribution  to  background 
radiation  levels,  because  of  the  smal  I 
amount  of  tritium  to  be  released,  its 
relatively  short  half-life  (12.3  yea.r3),  and 
rapid  dispersion  in  the  environment. 


Determination 

Based  on  the  analyses  in  the 
Environmental  Assessment,  the  DOE 
has  determined  that  the  proposed  action 
at  the  PPPL  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  the  NEPA,  consequently,  an 
environmental  impact  statement  is  not 
required. 

Issued  in  Argonne,  Illinois,  this  5th  day  of 
December,  1994. 

Cherri  J.  Langmfbld. 

Manager.  Chicago  Operations  Office 
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Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP8»-«61-02q 

Algonquin  Gas  Transmission  Co.; 
Notice  of  Changes  in  FERC  Gas  Tariff 

Decembers.  1994. 

Take  notice  that  on  December  1, 1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  submitted  for  filing  as  part 
of  its  FERC  Gas  Tariff,  effective  January 
1. 1995.  the  following  revised  tariff 
sheets: 

Fourth  Kevised  Volume  No.  1 

Ninth  Revised  Sheet  No.  21 
Ninth  Revised  Sheet  No.  22 
Sixth  Revised  Sheet  No.  33 

Original  Volume  No  2 

Third  Revised  Sheet  No.  401 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  implement  the  rates 
authorized  in  the  Commission's  orders 
of  October  9, 1991,  as  amended  May  20, 
1992  and  October  29. 1993  in  Docket 
No.  CP89-661-000.  etal.  Algonquin 
states  that  the  effective  date  of  these 
tariff  sheets  is  January  1. 1995  to 
'■  coincide  with  commencement  of  ser\'ice 
for  related  upstream  facilities  of 
Columbia  Gas  Transmission 
Corporation. 

Algonquin  states  that  copies  of  its 
filing  were  mailed  to  all  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E., 
Washington.  DC  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  such  protests  should  be 
filed  on  or  before  December  15. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell. 

Secretary 

(PR  Doc.  94-30625  Filed  12-13-94.  8:45  amj 
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(Docket  No.  TM95-4-4»-000] 

Northern  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  Rates 

Decembers,  1994. 

Take  notice  that  on  December  5. 1994, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  filed  2  Revised 
Sixteenth  Revised  Sheet  No.  53  is  being 
filed  to  establish  the  November  1994 
Index  Price  for  determining  the  dollar/ 
volume  equivalent  for  any 
transportation  imbalances  that  may  exist 
on  contracts  between  Northern  and  its 
Shippers. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washington. 
D.C.,  20426,  in  accordance  with 
Sections  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  15, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
LoisD.CadieU. 
Secretary 

[FR  Doc.  94-30626  Filed  12-13-94;  8:45  am) 
BiuMG  coot  tnr-oi-M 

(Docket  No.  RP95-64-000] 

Northern  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  8, 1994. 

Take  notice  that  on  December  5, 1994, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 


tariff  sheets,  proposed  to  be  effective 
January  5. 1995: 

3  Revised  Sixteenth  Revised  Sheet  No  53 
First  Revised  Sheet  No.  267 

Northern  herein  proposes  to  delete 
the  Index  Price  fit)m  Tariff  Sheet  No.  53 
and  to  delete  the  requirement  on  Tariff 
Sheet  No.  267  that  Northern  make  a 
monthly  tariff  filing  to  reflect  changes  to 
the  Index  Price.  Northern  further 
proposes  to  revise  Tariff  Sheet  No.  267 
to  require  that  the  Index  Price  be  posted 
on  the  EBB. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  inter^'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  385.214 
and  385.211).  All  such  petitions  or 
protests  must  be  filed  on  or  before 
December  15, 1994.  Protests  will  be 
considered  by  the  Commission  in 
detennining  the  appropriate  to  be  taken 
in  this  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretory 

(FR  Doc.  94-30627  Filed  12-13-94;  8:45  am) 
BiLUNO  cooc  crir-oi-M 


[Dockef  No.  RP95-ei-000] 

K  N  interstate  Gas  Transmission  Co.; 
Notice  of  Petition  for  Declaratory  Order 

December  8. 1994. 

Take  notice  that  on  November  29. 
1994.  K  N  Interstate  Gas  Transmission 
Co.,  (KNI).  tendered  for  filing  a  petition 
for  declaratory  order  requesting  that  the 
Commission  declare  that: 

(1)  KNI  lacks  market  power  in  the 
rendition  of  short-haul  firm  and 
interruptible  transportation  services  that 
are  provided  on  KNI's  Buffalo  Wallow 
System; 

(2)  To  the  extent  KNI  retains  market 
power  over  the  small  number  of 
customers  which  are  solely-connected 
to  the  Buffalo  Wallow  System.  KNI  has 
sufficiently  mitigated  the  potential 
exercise  of  that  power  through  measures 
to  ensure  that  these  customers  will 
receive  service  upon  terms  and 
conditions  and  at  rates  which  are  just 
and  reasonable  and  free  from  potential 
affiliate  abuse  and 
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(3)  KNI  is  ■uthoilasd  to  negotiate  end     CDeeM  No. 
charge  market-baaad  rates  for  fins  and 
intemiptible  tnmspBetatian  aerviGec  on 
the  Bufhio  Wallow  ^r>tnn  under  the 
terms  and  conditions  set  forth  in  Second 
Revised  Volume  Nos.  1-C  and  1-D. 
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ANR  Pipoliii^Ca;  Mollooof 
Conferences  I 


KNI  stales  that  it  is  filing  this  petition 
in  response  to  the  Commission's 
September  30. 1994  order  in  Docket  Na 
RP94-328-000  {KNlntastate  Gas 
Transmission  Co..  68  FERC 1 61,401 
(1994)).  in  accordance  with  that  order. 
KNI  is  incorporating  by  reference 
portions  of  its  tariff  filtaig  in  Docket  No. 
RP94-328-000. 

KNI  states  that  it  will  also  submit  pro 
forma  tariff  sheets  (Second  Revised 
Volumes  Nos.  1-C  and  1-D),  which  set 
forth  the  terms  and  oraditions  under 
which  KNI  will  provide  firm  and 
intemiptible  transportation  at  market- 
based  rates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  acowdance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  365.211).  All  such  petitions  or 
protests  must  be  filed  on  or  before 
January  5, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding.  Any  person 
wishing  to  bcMCome  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LaisD.CashcU. 
Secivtojy. 

(PR  Doc  94-30628  Filed  12-13-94: 8:45  am] 
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(Doehamo.  nP««-22i-O0tq 

ANR  Pipeiine  Co.;  Notice  of 
Cancailatfon  of  Settlement  Conference 

December  8, 1994. 

Take  notice  that  the  informal 
settlement  conference  scheduled  to 
convene  December  13, 1994,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street,  N.E., 
Washington,  D.C.,  has  been  canceled. 

For  additional  information,  please 
contact  William ).  Collins  at  (202)  206- 
0248. 


lO. 
Secretoiy. 

[PR  Doc  94-30629  Piled  12-13-94;  8:45  am] 
a&UNQ  COM  in7.41-M 


December  8,19  )4. 

Take  notice  that  the  informal 
settlement  coi  iferences  scheduled  to 
convene  Dece  nber  13, 1994  and  January 
12. 1995,  at  th  B  offices  of  the  Federal 
Energy  Reguli  tory  Commisaon.  810 
First  Street,  N  E.,  Washington,  D.C. 
have  been  can  celed. 

For  additioi  lal  information,  please 
txmtact  Willia  m  J.  Collins  at  (202)  206- 
0248. 

LaisD.CadwU, 
Secretary. 
(FR  Doc  94-30^30  Piled  12-13-44;  8:45  ami 
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JDocliat  No.  ELK-IO-OOQ] 


uncontested  settlement  ^reemoit  <A 
NEP's  TarilFNo.  6  in  the  above- 
leCirenced  docket  NEP  states  that 
refunds,  including  ihtetest,  were  made 
on  November  16, 1994. 

Comment  date:  Deonnber  19, 1994.  bt 
eooordance  with  Standard  Para^ph  B 
at  the  end  of  this  notioa. 


Central  Vermfit  Public  Service 
Corporation  4  CItizene  UtHitiee  Co.; 
Electric  Rate  pnd  Corporate  Regulation 
Filings  1 

December  5, 1984. 

Talie  notice  that  the  following  filings 
have  been  maf  e  with  the  Commission: 

1.  Central  Vei  niHit  Public  Service 
Corporation  v  Citizens  Utilities 
Company 

(Docket  No.  EL95-10-000] 

Take  notice  jthat  on  November  18. 
1994,  Central  Vermont  Public  Service 
Corporation,  nled  an  complaint  against 
Citizens  Utilises  Company  in 
connection  wih  a  contract  between 
Citizens,  Central  Vermont,  Franklin 
Electric  Light  Company,  Vermont 
Marble  Company,  Village  of  Barton 
Electric  Compbny.  Village  of  Enosberg 
Water  and  Light  Department  and  Village 
of  Swanton  Ekctric  Company.  Central 
Vermont  is  se<  king  refunds  of  amoimts 
it  asserts  Citiz  ms  has  collected  in 
excess  of  amoi  ints  it  was  authorized  to 
receive  under  he  contract.  Central 
Vermont  also  1  eeking  an  order  requiring 
Citizens  to  ten  dered  for  filing  a 
modification  <  f  the  contract. 

Comment  d  tte:  January  4, 1995,  in 
accordance  w  :h  Standard  Paragraph  E 
at  the  end  of  t  lis  notice. 


2.  New  Englaijd  Power  Company 

(Docket  tio.  ER9p-92G-003] 

Take  notice  Ihat  on  November  14. 
1994,  New  Eniland  Power  Company 
(NEP),  tenderai  for  filing  its  compliance 
refund  report  m  the  above-referenced 
docket.  On  Ncirember  23, 1994,  NEP 
filed  an  amended  compliance  refund 
report  and  supporting  documentation 
that  effectuate  t  the  terms  of  an 


3.  Fforida  Power  ft  Light  Company 

(Docket  No.  ER94-11S1-001] 

Take  notice  that  on  November  25, 
1994,  Florida  Power  ft  Ught  Company 
tendered  for  filing  its  compliance  refimd 
report  in  the  above-reSaremad  dodcet. 

Comment  date:  December  19. 1994.  in 
accordance  with  Standard  Pai^raph  E 
at  the  end  of  this  notice. 

4.  Indianapolis  Power  ft  U^iCiompimj 

(Docket  No.  ER95-5S-000] 

Take  notice  that  Indianapolis  Power  ft 
Light  Company  (IPL).  on  November  23, 
1994.  tendered  for  filling  an  amendmoit 
to  its  previous  filing  in  the  above- 
referenced  docket.  The  amendment 
consists  of  revised  Service  Schedules 
submitted  in  response  to  a  stafi'  request. 

IPL  has  requeued  an  effective  date 
remain  sixty  (60)  days  bom  the  original 
filing  date  of  October  21, 1994. 

Copies  of  this  filing  were  sent  to  the 
Indiana  Municipal  Power  Agency  and 
the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  December  19, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Florida  Power  ft  Light  Company 

(Docket  No.  ER9S-1 93-000) 

Take  notice  that  on  November  15, 
1994,  Florida  Power  &  Light  Company 
(FPL)  tendered  for  filing  proposed 
Service  Agreements  with  City  of  Vero 
Beach  for  transmission  service  under 
FPL's  Transmission  Tariff  Nos.  2  and  3. 

FPL  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  December  1 ,  1994, 
or  as  soon  thereafter  as  practicable. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  regulations. 

Comment  date:  December  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Maine  Public  Service  Company 

Docket  No.  ER95-194-000 

Take  notice  that  on  November  15, 
1994,  Maine  Public  Service  Company 
(Maine  Public)  filed  an  executed  Service 
Agre«nent  vrith  Citizens  Power  ft  Light 
Company.  Maine  Public  states  that  the 
service  agreement  is  being  submitted 
pursuant  to  its  tariff  provision 
pertaining  to  the  short-term  non-firm  « 


sale  (rf  capacity  and  eneigy  wbidi 
estaUisbas  a  cmling  rMe  at  Maine 
Public's  cost  erf  service  for  the  units 
available  for  sale. 

Maine  Public  requests  that  the  service 
agremnent  become  efiisctive  on 
Novwnber  15, 1994  md  requests  waiver 
of  the  Commission's  r^ulations 
regarding  filing. 

Comment  date:  December  16, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Aquila  Power  Corporatioa 

(Docket  Na  ER95-216-00I4 

Take  notice  that  on  November  18, 
1994  Aquila  Power  Corpwation  (Aquila 
Power)  tendered  few  filing  a  petition  for 
waivos  and  blanket  approvals  imder 
various  regulations  of  the  Commissim 
and  for  an  mdv  accepting  its  Electric 
Rate  Schedule  No.  1. 

Aquila  Power  intends  to  oigage  in 
electric  power  energy  transactions  as  a 
marketer  and  a  bnAer.  In  transactions 
where  Aquila  Power  sells  ^ectric 
eneigy  it  proposes  to  make  such  sales  on 
rates,  terms,  and  conditions  to  be 
mutually  agreed  to  with  the  purchasing 
party.  Aquila  Power  is  not  in  the 
business  of  goiCTating.  transmitting,  or 
distributing  electric  power. 

Comment  date:  Decmnber  19, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Florida  Power  Corporati<m 

(Docket  No.  ER9S-225-0001 

Take  notice  that  an  November  22, 
1994,  Florida  Poww  Coiporatirai  (FPC) 
tendered  for  filing  a  service  agreement 
for  transmission  service  resale  with  AES 
Power,  Inc  under  Florida  Power's 
existing  T-1  Transmission  Tariff.  This 
involves  transmission  service  to  be 
provided  to  AES  at  all  existing  and 
future  interconnections  of  FPC 

FPC  requests  a  waiver  of  the 
commissions  60  day  notice 
requirements  to  allow  FPC  and  AES's 
Ag^ment  to  become  effective 
December  1. 1994. 

Comment  date:  December  19, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Midwest  Power  Systems  Inc. 

(Docket  No.  ER9S-226-0Q01 

Take  notice  that  on  Novnnber  23, 
1994,  Midwest  Power  Systems  Inc. 
(MPSI),  tmdered  for  filing  an  Electric 
Transmission  Fadlitira  Agreement 
(Agreement)  dated  September  1, 1994, 
between  Ci^  of  Estberville.  Iowa 
(Esthervilla)  and  MPSL  The  agreement 
provides  for  the  ooBstruction  of  2.25 
miles  of  transmission  fodlities  for  the 
purpose  of  providing  a  seomd 


transmission  source  to  serve  Estherville 
with  fall  requirements  wholesale 
service. 

The  Agreement  is  effective  upon 
acceptance  by  the  Commission. 

MPSI  states  that  copies  of  this  filing 
were  served  on  Estherville.  Cotu  Beh 
Power  Cooperative  and  the  Iowa 
Utilities  Board. 

Comment  date:  December  19, 1994,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Eneigy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  moticms  or  {mitests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commissioa  in 
determining  the  appropriate  acticm  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
roust  file  a  moticm  to  intervene.  0>pies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  far  public 
inspection. 
LoisaCadiril, 
Secretary. 
[FR  Doc  94-30722  Filed  12-l»-94: 8:45  am] 
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(DockMNo.  ER95-243-0001 

Puget  Sound  Power  ft  Light  Co.; 
Electric  Rata  and  Corporate  Regulation 
Filings 

Decembers.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Puget  Sound  Power  ft  Li^  Company 

iOocket  No.  ER95-243-0001 

Take  notice  that  on  November  30, 
1994,  Puget  Sound  Power  ft  Light 
Company  (Puget)  tendered  for  filing,  as 
a  change  in  rate  schedule,  the  G«ieial 
Transmission  Agreement  between  the 
United  States  of  America  Department  of 
Eneigy,  acting  by  and  through 
Bonneville  Power  Administration 
(Bonneville)  and  Puget,  together  with 
exhibits  thereto  (The  "IR  Agreement"). 
A  copy  of  the  filing  was  served  upon 
Bonneville. 

Puget  states  that  the  IR  Agreemeirt 
relates  to  integrated  transmission 
service  by  Bonnevilfe  with  respect  to 
certain  of  Puget's  resources  and  to 


certain  other  contractual  airangements 
between  Bonneville  and  Puget  afiecting 
such  transmisaon  service. 

Comment  date:  December  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Carolina  Power  ft  Light  Company 

(Docket  No.  EL91-28-004] 

Take  notice  that  on  Novembo'  22, 
1994,  Carolina  Power  ft  Light  Company, 
tendered  for  filing  copies  of  its  refund 
summary  report  in  the  above-reiierenced 
docket. 

Comment  date:  December  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  bdcck-Olean  Limited  Partnenhip 
Glean  Cogeneratioa  FaciUty 

[Docket  Nos.  EL95-1 1-000  QF90-1 54-004) 

Take  notice  that  on  November  22, 
1994,  Indeck  Olean  Limited  Partnership 
(Applicant),  filed  a  petition  with  the 
Federal  Energy  Regulatory  Commission 
for  a  temporary  waiver  of  the  operating 
and  efficiency  standards  pursuant  to 
Section  292.205(c)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  79.90  gross/77.5  net  MW  topping- 
Qfcle  cogeneration  faciUty  located  in 
Olean,  New  York  consists  of  a 
combustion  turbine  generator,  a 
supplementary  fired  heart  recovery 
steam  generator,  a  steam  turbine 
generator,  and  associated  equipment 
Steam  extracted  from  the  steam  turbine 
generator  is  sold  to  Dresser-Rand 
Company.  The  facility  needs  natural  gas 
as  its  primary  energy  source. 

Applicant  states  that  the  temporary 
waiver  is  required  as  a  result  of  limited 
facility  testing  during  calendar  years 
1993-1994. 

Comment  c/ofe:  January  5, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Continental  Power  Exchange,  Inc,  on 
Behalf  of  Central  lUiBois  PnUic  Service 
Company 

(Docket  No.  ER94-1 156-0011 

Take  notice  that  on  November  29, 
1994,  Central  Illinois  Public  Service 
Company  tendered  for  filing  a  revised 
compliance  filing  pursuant  to  the 
Commission's  order  of  August  16, 1994 
in  the  above-referenced  proceeding. 

Commertt  date:  December  20, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  CDOergy  Services.  Inc. 

(Docket  No.  ER94-1637-O0O) 

Take  notice  that  on  November  23, 
1994,  CINeigy  Services,  Inc.  tendered 
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for  filing  an  amendment  in  the  above- 
referenoed  docket. 

Coaunent  date:  December  20. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Empire  District  Electric  Company 

(Docket  No.  ER9S-23O-000] 

Talce  notice  that  on  November  21, 
1994,  Empire  District  Electric  Company 
(EDE),  tendered  for  filing  a  letter  from 
the  Executive  Committee  of  the  Western 
Systems  Power  Pool  (WSPP)  approving 
EDE's  application  for  membership  in  the 
WSPP.  EDE  requests  it  be  permitted  to 
become  a  member  of  the  WSPP.  In  order 
to  receive  the  benefits  of  Pool 
membership,  EDE  requests  waiver  of  the 
Commission's  prior  notice  requirement 
to  allow  its  WSPP  membership  to 
become  effective  as  soon  as  possible,  but 
in  any  event  no  later  than  60  days  from 
this  filing. 

Copies  of  the  filing  were  served  on 
WSPP  and  the  Missouri  Public  Service 
Commission,  Kansas  Corporation 
Commission,  Oklahoma  Corporation 
Commission,  and  Aiicansas  Public 
Service  Commission. 

Comment  date:  December  19, 1994,  in 
aocordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconaia  Electric  Power  Company 

(Docket  No.  ER9S-231-OOOI 

Take  notice  that  on  November  28, 
1994,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  an  Electric  Service  Agreement 
between  itself  and  Iowa-Illinois  Gas  and 
Electric  Company  (IIGE).  The  Electric 
Service  Agreement  provides  for  service 
under  Wisconsin  Electric's  Coordination 
Sales  Tariff. 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  the  date 
of  filing  in  order  to  take  advantage  of 
power  supply  economies  in  the  bulk 
power  market.  Wisconsin  Electric  is 
authorized  to  state  that  IIGE  joins  in  the 
requested  effective  date.  Copies  of  the 
filing  have  been  served  on  IIGE  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  December  19, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Kimball  Power,  Inc. 

(Docket  No.  ER95-232-000) 

Take  notice  that  on  November  28, 
1994,  Kimball  Power,  Inc.  (Kimball), 
tendered  for  filing  an  application  for 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  to  be 
effective  on  the  earlier  of  January  27, 


of  the  Commission's 
accepUngJthe  Rate  Schedule  ba 


1995,  or  the  dat  r 

order 

filing. 

Kimball  inteiils 
power  and 
a  broker  and  a 
where  Kimball 
electric  [tower 
will  serve  as  a 
for  its  services 
Kimball  does 
power  and/or 
a  marketer.  In 
Kimball  propose  s 
determined  rate  > 
by  the  parties 
will  be  arms- 
Comment  dat 
accordance  witl 
at  the  end  of  thi  i 


lener  y 


ni 
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to  engage  in  electric 
.  transactions  both  as 
I  arketer.  In  transactions 
(  oes  not  take  title  to  the 
a  >d/or«iergy,  Kimball 
broker  and  charge  a  fee 
transactions  where 
title  to  the  electric 
__ ,  it  will  function  as 
n  arketing  transactions, 
to  charge  market- 
i,  mutually  agreed  upon 
sales  and  purchases 
transactions. 
•  December  19, 1994,  in 
Standard  Paragraph  E 
notice. 


eiergy. 


^11: 

-len  jth  1 


9.  Atlantic  City  Electric  Company 

(Docket  No.  ER95-  233-000] 

Take  notice  that  on  November  28, 
1994.  Atlantic  Qty  Electric  Company 
(ACE),  tenderedifor  filing  an  Agreement 
for  Short-Term  tlectric  Transactions 
between  ACE  aitd  Louis  Dreyfus  Electric 
Power  Inc.  ACE  requests  that  the 
Agreement  be  accepted  to  become 
effective  November  29. 1994. 

Copies  of  the  iling  were  served  on  the 
New  Jersey  Boai  d  of  Regulatory 
Commissioners. 

Comment  datt  ;  December  19, 1994,  in 
accordance  witb  Standard  Paragraph  E 
at  the  end  of  thii  notice. 

10.  Atlantic  Citjl  Electric  Company 

(Docket  No.  ER95-t234-000j 

Take  notice  th  at  on  November  28. 
1994,  Atlantic  C  ty  Electric  Company 
(ACE),  tendered  for  filing  an  Agreement 
for  Short-Term  1  nergy  Transactions 
between  ACE  arid  Catex  Vitol  Electric 
Inc.  ACE  requests  that  the  Agreement  be 
accepted  to  beccime  effective  November 
29, 1994.  1 

Copies  of  the  jiling  were  served  on  the 
New  Jersey  Beai^  of  Regulatory 
Commissioners. 

Comment  dat»:  December  19, 1994,  in 
accordance  withj  Standard  Paragraph  E 
at  the  end  of  thii  notice. 

11.  Wisconsin  Ptiblic  Service 
Coqraration 

(Docket  No.  ER95-  235-000] 

Take  notice  th  it  on  November  28, 
1 994 ,  Wisconsin!  Public  Service 
Corporation,  tendered  for  filing  an 
amendment  to  is  February  22, 1993 
Agreement  with  the  City  of  Marshfield 
concerning  the  ownership  and  operation 
of  combustion  tiirbine  generation.  The 
amendment  imp  ements  a  revision  to 
the  capacity  ratii  ig  of  the  West  Marinette 
Unit. 


Wisconsin  Public  Service  requests 
waiver  of  the  Commission's  regulations 
to  permit  the  amendment  to  become 
effective  on  January  1, 1995. 

Commentdate:  December  19, 1994,  in 
accordance  with  Standard  Paragraph  E  . 
at  the  end  of  this  notice; 

12.  Central  Vennont  Public  Service 
Corporation 

(Docket  No.  ER95-236-000I 

Take  notice  that  on  November  28, 
1994,  Central  Vermont  Public  Service 
Corporation,  tendered  for  filing  a  service 
agreement  with  Northeast  Utilities 
under  its  FERC  Electric  Tariff  No.  5.  The 
tariff  provides  for  the  sale  by  Central 
Vermont  of  power  and  energy  at  or 
below  Central  Vermont's  fiilly  allocated 
costs. 

Central  Vennont  requests  waiver  of 
the  Commission's  regulations  to  permit 
the  service  agreement  to  become 
effective  on  October  31, 1994; 

Comment  date:  December  19, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northeast  Utilities  Service  Company 

(Docket  Na  ER95-237-000i 

Take  notice  that  on  November  29, 
1994,  Northeast  Utilities  Service 
Company  (NUSCO),  tendered  for  filing 
on  behalf  of  The  Connecticut  Light  and 
Power  Company,  Western 
Massachu^tts  Electric  Company, 
Holyoke  Water  Power  Company 
(including  Holyoke  Power  and  Electric 
Company),  and  Public  Service  Company 
of  New  Hampshire  (together,  the  NU 
System  Companies),  a  Second 
Amendment  to  System  Power  Sales 
Agreement  (Amendment)  with  Bozrah 
Light  and  Power  Company  (BL&P)  and 
a  Service  Agreement  between  NUSCO 
and  the  NU  System  Companies  for 
service  under  NUSCO's  Short-Term 
Firm  Transmission  Service  Tariff  No.  5. 
The  transaction  extends  the  System 
Power  Sale  from  November  30. 1994 
through  January  31. 1995. 

NUSCO  requests  that  the  rate 
schedule  become  effective  on  December 
1. 1994.  NUSCO  states  that  copies  of;the 
rate  schedule  have  been  mailed  or 
delivered  to  the  parties  to  the 
Amendment. 

Comment  date:  December  19. 1994,  in 
accordance  with  Standahl  Paragraph  E 
at  the  end  of  this  notice. 

14.  West  Texas  Utilities  Company 

(Docket  No.  ER95-245-O00] 

Take  notice  that  on  November  30, 
1994,  West  Texas  Utilities  Company 
(WTU)  tendered  for  filing  a 
Coordination  Sales  Tariff.  Under  the 
Coordination  Sales  Tariff,  WTU  will 
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_A I 


/  Vol 


make  Eoooomy  Energy.  Short-Tern 

Power  and  Eomgy.  GoBera)  Purpose 

Enei«r  and  Emergency  Service  available 

1^??®"  MP®?  ™^**»^  ■8»»n»ent 
WTU  has  asked,  if  possible  for 

^v?*******  wmsideratiwi  and  waiver  of 
the  Commission's  notice  requirements 
to  the  extent  necessary  to  permit  an 
effecUve  date  coincidentwith  the  date 
of  the  Commission's  order  accepting  the 
fihng.  If  expedited  review  is  not 
possible.  WTU  seeks  an  effective  date 
no  taterthan  January  31, 1995.  Copies 
of  ttus  filing  were  served  on  the  Public 
UUhty  Commission  of  Texas  and  are 
available  for  public  inspectimi  at  WTU's 
offices  in  Abilene,  Texas. 

Comment  dote:  December  20, 1994  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  mAice. 

15.  Central  Vennont  Public  Service 
Corporation 

(Docket  No.  ER9S-247-000) 

Take  notice  that  on  Novemb«  30 
1994.  Central  Vennont  Pubhc  Service 
9»n»oration  (CVPS).  tendered  for  fiUno 
the  Forecast  1995  Cost  Report  required 
under  Article  2.3  on  Second  Revised 
Sheet  No.  18  of  FERC  Electric  Tariff. 
Original  Vcriume  No.  3,  of  CVPS  undw 
which  CVPS  provides  transmission  and 
distribution  service  to  the  following 
customers: 

Vermont  Electric  Cooperative.  Inc. 
Lyndonville  Electric  Department 
Village  of  Ludlow  Electric  Ught 

Department 
Village  of  Johnson  Wat«  and  Light 

Department 
Village  of  Hyde  Park  Water  and  Light 

Department  ^^ 

Rochester  Electric  Light  and  Power 

Company 
Woodsville  Fire  District  Water  and  Ught 

Department 

Comment  dole:  December  20, 1994.  in 
acconlanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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16.  Central  Vennont  Public  Service 
Corporation 

(Docket  No.  ER9S-24IM)00) 

Take  notice  that  on  November  30, 
1994.  Central  Vermimt  Public  Service 
CorporaUon  (CVPS)  tendered  for  filing 
the  Forecast  1995  Cost  Report  in 
accordance  with  Article  IB.  Section  A(2) 
of  the  North  Hartland  Transmission 
Service  Contract  K>m(ract)  between 
Central  Vennont  Public  Smvice 
Corporation  (CVPS  or  Compeny)  and  the 
Vermont  Electric  Generation  and 
Transmission  Go^ierMive,  Inc.  (VGftE) 
under  which  CVPS  tnnsnits  the  output 
of  the  VCftTs  4.0  Mw  hyvfaoelectric 
genoating  fadliiy  located  in  North 
Hartland,  Vennont  visa  12.5  Ky  dnarit 


owned  and  maintained  by  CVPS  to 
2;^S's  substation  in  Quechee.  Vermont. 
The  North  Hartland  Transmission 
Service  Contract  was  filed  with  the 
Commission  on  September  6, 1984  m 
Docket  No.  ER84-676-000  and  was 
designated  as  Rate  Schedule  FERC  No. 

Article  IV,  Section  A(2)  of  the 
Contract  requires  CVPS  to  submit  the 
forecast  cost  report  applicable  to  a 
service  year  by  December  1  of  the 
preceding  year. 

Comment  date:  December  20, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Central  Vermont  Public  Service 
CoqraratioB 

[Docket  No.  ER95-249-000I 

Take  notice  that  on  November  30 
1994,  Central  Vennont  Public  Sendee 
CorporaUon  (CVPS)  tendered  for  filing 
the  Forecast  1995  Cost  Report  required 
under  Paragraph  Q-2  on  Original  Sheet 
No.  19  of  the  Rate  Schedule  FERC  No 
}^V^^  ™*®  schedule)  under  which 
CVPS  sells  electric  power  to 
Connecticut  VaUey  Electric  Company 
Inc.  (Customer).  CVPS  states  that  the 
Cost  Report  reflects  dianges  to  the  RS- 
2  rate  schedule  which  were  approved  by 
the  Commission's  June  6. 1989  ordar  in 
Docket  No.  ER88-456-O00. 

Comment  date:  December  20. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Southwestern  Electric  Power 
Company 

(Docket  No.  ER9S-25O-00D) 

Take  notice  that  on  November  30, 
1995,  Southwestern  Electric  Poww' 
Company  (SWEPCO).  tendered  for  filing 
a  letter  agreement  between  SWEPCO 
andOot  Texas  Electric  Cooperative.  Inc. 
(ETECJ.  By  the  letter  agreement. 
SWEPCO  and  ETEC  agree  to  extend  the 
deadlines  for  specific  actions  required 
tm^the  Power  Supply  Agreement 
lETEC  PSA),  dated  February  10. 1993 
between  SWEPCO  and  ETEC.  on  file 
with  the  Commission. 

SWEPCO  requests  tiiat  this  letter 
agreement  be  accepted  to  become 
effective  as  of  the  date  the  Commissi^ 
order  is  issued,  but  in  no  event  later 
tiian  sixty  days  from  the  date  of  this 
filing.  To  the  extent  such  an  efibctive 
date  would  require  waiver  of  the 
Commissim's  notice  requirements, 
SWEPCO  requests  such  waiver. 

A  copy  of  this  filiiw  has  been  served 
on  ETEC  and  the  Public  IMility 
Commission  of  Texas.  A  copy  is  also 
available  for  in^McUon  at  SWEPOO's 
office  in  Shreveport,  Louisiana. 


Comment  date:  December  20. 1994.  in 
accordance  with  Standard  Parwraph  E 
at  the  end  of  this  notice. 

19.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER95-251-000] 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric), 
on  December  1. 1994.  tendered  for  filing 
an  agreement  among  itself.  Edison  Sauh 
Electric  Company  (Edison  Saw  It)  and 
Cloverland  Electric  Cooperative 
(Cloverland).  Wisconsin  Electric  also 
submitted  another  agreement  among 
Upper  Peninsula  Power  Companv 
(UPPO)).  Edison  Sault.  CloveVland.  and 
itself.  BoUi  agreements  provide  for 
reciprocal  exchange  of  transmission 
services  across  a  contemplated  138  Kv 
Arnold-Escanaba-ManUtique  intertie  to 
be  built  by  die  parties  in  Michigan's 
Upper  Peninsula. 

Wisconsin  Electric  respectfully 
requests  waiver  of  the  120  day  advance 
notice  requirement  to  permit  an 
effective  date  coincident  with  the 
commercial  service  date  of  die  new  Une 
which  is  expected  to  be  June  1997. 
Wisconsin  Electric  U  autiiorized  to  state 
that  Edison  Sault.  Qoverland  and 
UPPCO  join  in  Uie  requested  effective 
date. 

Copies  of  the  filing  have  been  served 
on  Edison  Sauh.  Cloverland.  UPPCO, 
and  the  Michigan  Public  Service 
Commission. 

Comment  date:  December  20. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Wisconsin  Public  Service  ConqNU^ 

(Docket  No.  FA93-50-001| 

Take  notice  that  on  November  21. 
1994.  Wisconsin  Public  Service 
Company  tmdered  for  filing  its  refund 
report  in  the  above-referenced  docket 

Comment  date:  December  20. 1994.  in 
accordance  with  Standard  Paragraph  E     ' 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  i»otest  said  fiUng  should  file  a 
mrtion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C  20426.  in  accordance 
witii  Rules  211  and  214  of  die 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  sudi  motions  or  protests 
should  be  filed  on  or  befrm  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  vrilJ  not  serve  to  make 
prolestants  parties  to  the  proceeding. 

Any  person  willing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  flling  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoiaaCuheU. 

Secretary 

|FR  Doc.  94-30723  Filed  12-12-94;  8:45  am] 

MUMQ  ooof  srir-m-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

{PRL-SIM-q 

Notice  of  Transtar  and  Disclosure  of 
Confidentiai  Business  Information 
Otrtainad  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Ual>ility  Act  to 
EPA  Contiactors  and  Sut>contractors 

AGENCY:  Environmental  Protection 

Agency  fEP A). 

ACTION:  Notice,  request  for  comment. 

SUMMARY:  EPA  Region  VH  hereby 
complies  with  the  requirements  of  40 
CFR  2.301(h)  and  40  CFR  2.310(h)  and 
intends  lo  authorize  certain  contractors 
and  subcontractors  access  to 
Confidential  Business  Information 
("CBI")  which  has  been  submitted  to 
and  collected  by  EPA  Region  VII  under 
Section  104  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA")  and  pertains  to  Superfund 
sites. 

FOR  FURTHER  INFORMATION  CONTACT: 
Environmental  Protection  Agency, 
Region  VII,  Rebecca  L.  Himes,  Office  of 
Regional  Counsel.  726  Minnesota 
Avenue,  Kansas  Qty,  Kansas  66101, 
(913) 551-7253. 

SUfPI^MENTARY  MFORMATION:  On 
January  5. 1993,  EPA  published  in  tlie 
Federal  Register  (58  CFR  458)  an 
amendment  to  the  EPA  regulations  at  40 
CFR  2.310  governing  confidential 
business  information,  authorizing 
disclosure  of  confidential  data 
submitted  by  EPA  contractors  and 
subcontractors,  pursuant  to  Sec:tion  104 
of  CERCLA,  to  other  Agency  contractors. 

Notice  of  Required  Determinations. 
Contract  Provisions,  and  Opportunity  to 
Comment:  CERCLA,  commonly  known 
as  "Superfund,"  requires  the 
establishment  of  an  administrative 
record  upon  which  the  President  shall 
base  the  selection  of  a  response  action. 
CERCLA  also  requires  the  maintenance 
of  many  other  records,  including  those 
relevant  to  cost  recovery  and  litigation 
support. 

Pursuant  to  40  CFR  2.301(h)  and  40 
CFR  2.310(h).  EPA  is  authorized  to 
disclose  confidential  data  submitted  by 
EPA  contractors  and  subcontractors 
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pursuant  to  Section  104  of  CERCLA  to 
other  EPA  contmctors  and 
subcontractors.  Before  such  disclosure 
is  made,  the  Agency  must  notify  the 
submitter  of  the  information  to  be 
disclosed,  the  identity  of  the  contractor 
or  subcontractoi.  the  contractor  or 
subcontractor  njimber,  and  the  purpose 
of  the  disclosure,  and  give  the  .submitter 
an  opportunity  to  comment  on  the 


disclosure. 

EPA  Region 
disclosure  of  Si 
to  certain  other 
subcontractors 
in  Order  that  th< 
work  requested 


[  has  determined  that 
erfund  contractor  CBI 
EPA  contractors  and 
isted  below  is  necessary 
_'  may  carry  out  the 
imder  those  contracts  or 
subcontracts  wijh  EPA,  including  (1) 
compilation,  organization,  and  tracking 
of  litigation  support  documents  and 
information,  (2)|review  and  analysis  of 
documents  and  information,  and  (3) 
providing  computerized  database 
systems  and  cu^omized  reports.  The 
information  to  oa  disclosed  includes 
and  informatioiJ  submitted  to  EPA  by 
contractors  or  subcontractors  in 
connection  with  contracts  whereby 
contractors  pro\(ide  goods  er  services  in 
support  of  EPA  ictions  under  CERCLA, 
including  information  related  to  the 
scope,  nature,  apd  cost  of  work 
performed  by  siich  contractors.  Prior  to 
disclosure  of  anV  CBI,  employees  of  the 
contractors  and  subcontractors  listed 
below  will  be  rehuired  to  sign  a  written 
agreement  that  He/she:  (1)  will  use  the 
information  only  for  the  purpose  of 
carr>'ing  out  the  work  required  by  the 
contract;  (2)  sha  1  refrain  from 
disclosing  the  ii  formation  to  anyone 
other  than  EPA  ivithout  the  prior 
written  approva  of  each  affected 
business  or  of  ai   EPA  legal  office;  and 
(3)  shall  return  i  j  EPA  all  copies  of  the 
information  anc  any  abstracts  or 
extracts  therefrajn,  (a)  upon  completion 
of  the  contracts,  (b)  upon  request  of  the 
EPA.  or  (c)  whei  lever  the  information  is 
no  longer  requir  jd  by  the  contractor  or 
subcontractor  fa  r  performance  of  work 
requested  under  those  contracts.  These 
nondisclosure  s  atements  shall  be 
maintained  on  f  le  with  the  EPA  Region 
VII  Project  Cont  ct  for  CACI.  Acumenics 
Research  and  Te  chnology.  Inc.,  and 
Aspen  Systems  i  Corporation.  CACI, 
Acumenics,  and  Aspen  Systems 
employees  will  le  provided  technical 
direction  from  tjeir  respective  EPA 
contract  managetnent  staff. 

EPA  hereby  a<  vises  affected  parties 
that  they  have  fi  -e  (5)  working  days  to 
comment  pursue  nt  to  40  CFR 
2.301(h)(2)(iii)  a  id  40  CFR  2.310(b), 
Comments  shou  d  be  sent  to 
Environmental  I  rotection  Agency, 
Region  VII.  Davi  i  Cozad,  Office  of 


Regional  Counsel,  726  Minnesota 
Avenue,  Kansas  City.  Kansas  66101 
Dennis  Grams. 
Regional  Administrator 


Contractor/Subcontractor 

Contract  No 

GACI 

3C-G-ENR- 

Acumenics  Researcli  and 
Tectwx)logy,  Inc.. 

Aspen  Systems  Corpora- 
tion. 

0051 
3C-G-ENR- 

0052 
3C-G-eNR- 

0053 

IFR  Doc.  94-30737 Filed  12-13-94, 845 amj 
BiLUNO  COM  MM-aiMI 

(FRL-5121-1] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meeting<s);  Open  Meeting(s) 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463. 
notice  is  hereby  given  that  several 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below  All  times  noted 
are  Eastern  Time.  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office. 

Toxics  Reporting  Subcommittee 

The  Toxics  Reporting  Subcommittee 
of  the  Ecological  Processes  and  Effects 
Committee  of  the  Science  Advisory 
Board  (SAB)  will  conduct  a  public 
meeting  on  January  4, 1995  at  the 
Courtyard  By  Marriott,  2899  Jefferson    - 
Davis  Highway,  Arlington.  VA  from  8:30 
am  until  12:00  noon.  The  Toxics 
Reporting  Subcommittee  will  review 
technical  information  from  the 
Environmental  Protection  Agency  and 
public  commenters  related  to  the 
toxicity  of  ammonia  and  the  criteria  for 
listing  compounds  such  as  ammonium 
sulfate  on  the  Toxics  Release  Inventory 
The  SAB  has  been  asked  to  address  the 
following  two  questions:  1.  What  is  the 
most  appropriate  way  to  report  releases 
of  aqueous  ammonia  under  the 
Emergency  Planning  and  Community 
Right-to  Know  Act  (E^RA)  .section  313 
as  unionized  ammonia  or  as  total 
ammonia,  and  2.  Does  total  ammonia 
meet  the  EPCRA  section  313  listing 
criteria? 

Written  comments  should  be 
-submitted  to  the  Designated  Federal 
Official  listed  below  on  or  before 
December  19  in  order  to  allow  the 
Subcommittee  an  opportunity  to  review 
them  prior  to  the  meeting.  Oral 
comments  at  the  meeting  will  be  limited 
to  five  minutes  and  should  be  focused 
on  scientific  information  and  data 
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related  to  the  environmental  risks  of 
total  ammonia,  ionized  ammonia,  and 
the  fate  of  ammonia  compounds  in 
water. 

Sediment  Criteria  Subcmnmittee 

The  Sediment  Criteria  Subcommittee 
of  the  Ecological  Processes  and  Effects 
Committee  of  the  Science  Advisory 
Board  (SAB)  will  conduct  a  public 
meeting  on  January  4-6, 1995  at  the 
Courtyard  by  Marriott,  2899  Jefferson 
Davis  Highway,  Arlington,  VA.  The 
meeting  will  begin  at  1:30  pm  and  end 
at  5:00  pm  on  January  4.  On  January  5, 
it  wall  begin  at  8:30  am  until  5:00  pm. 
On  January  6,  the  Subcommittee  will 
conduct  a  public  writing  session  that 
will  end  no  later  than  5.00  pm. 

The  Sediment  Criteria  Suocommittee 
will  review  the  Agency's  approach  and 
its  scientific  basis  for  evaluating 
*   sediments  for  metal  toxicity  using 
Simultaneously  Extracted  Metals/Acid 
Volatile  Sulfate  (SEM/AVS)  ratios  and 
interstitial  water  concentrations.  The 
Subcommittee  will  receive  briefings  on 
the  results  of  field  and  laboratory 
research  conducted  in  freshwater  and 
marine  environments.  Experiments  will 
include  data  on  bioaccumulation, 
colonization  and  studies  of  the 
correlation  between  AVS  and  sediment 
organic  carbon,  the  oxidation  of  metal 
sulfides  and  pore  water  sampling. 
Finally,  the  Agency  staff  will  discuss 
proposed  sediment  quality  criteria  for 
several  metals.  Members  of  the  public 
interested  in  copies  of  the  briefing 
materials  provided  to  the  SAB  should 
contact  tile  Office  of  Water  Resource 
Center  at  202-260-7786  and  request  the 
"SAB  Briefing  Document  for  Metals 
Sediment  Quality". 

Written  comments  should  be 
submitted  to  the  Designated  Federal 
Official  listed  below  on  or  before 
December  19  in  order  to  allow  the 
Subcommittee  an  opportunity  to  review 
them  prior  to  the  meeting.  Oral 
comments  at  the  meeting  will  be  limited 
to  five  minutes  and  should  be  focused 
on  scientific  information  and  data 
related  to  the  validity  of  the  SEM/AVS 
methodology  for  deriving  sediment 
quality. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  five 
minutes.  Opportunities  for  oral 
comment  will  be  limited  to  no  more 
than  five  minutes  per  speaker  or  longer 


at  the  discretion  of  the  Chair.  Written 
comments  (at  least  25  copies)  received 
in  tiie  SAB  Staff  Office  sufficiently  prior 
to  a  meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting. 
Commenters  are  encouraged  to  bring 
copies  of  their  comments  for 
distribution  to  the  audience  at  the 
meeting.  Written  comments  may  be 
provided  to  the  relevant  committee  or 
subcommittee  up  until  the  time  of  the 
meeting. 

Any  member  of  the  public  wishing 
further  information  concerning  the 
meetings  or  who  wishes  to  submit  oral 
or  written  comments  (at  least  25  copies) 
should  contact  Dr.  Edward  Bender, 
Designated  Federal  Official,  Science 
Advisory  Board  (Mail  Code  1400F),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW,  Washington,  DC  20460; 
telephone  (202)  260-2562;  FAX  (202) 
260-7118,  or  via  the  Internet  at 

bender.edward.epamail.epa: 

GOV.  The  meetings  are  open  to  the 
public,  but  seating  is  limited  and 
available  on  a  first  come  basis. 

Dated:  December  1, 1994. 
A.  Robert  Flaak. 

Acting  Staff  Director.  Science  Advisory  Board. 
IFR  Doc.  94-30736  Filed  12-13-94;  8:45  ami 
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[FRL-S122-3] 

Presidents  Commission  on  Risk 
Assessment  and  Risk  Management 

ACTION:  Notice  of  Open  Meetings. 


Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463. 
notice  is  hereby  given  that  the 
President's  Commission  on  Risk    ■ 
Assessment  and  Risk  Management, 
established  as  a  Presidential  Advisory 
Committee  under  Section  303  of  the 
Clean  Air  Act  Amendments  of  1990, 
will  meet  on  February  12. 1995  fit)m 
4:00  p.m.  until  7:00  p.m.  and  again  on 
February  13  from  8:00  a.m.  until  4:30 
p.m.  The  location  of  the  meeting  is  The 
Grand  Hyatt,  Union  Square,  345 
Stockton  Street,  San  Francisco. 
California  94108.  The  phone  number  of 
the  hotel  is:  415-398-1234.  As 
previously  announced  there  is  also  a 
meeting  of  the  Commission  on  January 
11. 1995  from  8:30  a.m.  until  7:30  p.m. 
The  location  of  the  January  meeting  is: 
J.W.  Marriott  Hotel,  1331  Pennsylvania 
Avenue.  N.W.,  Washington.  DC  20004. 
The  phone  number  for  that  hotel  is: 
202-393-2000.  The  specific  topics  of 


discussion  at  this  meeting  will  focus  on 
tile  Clean  Water  and  Safe  Drinking 
Water  Acts  as  will  as  continuing  the 
discussion  on  Superfund  issues. 

The  meetings  are  open  to  tiie  public. 
Seating  at  the  meeting  is  limited; 
therefore,  seating  will  be  on  a  first  come 
basis. 

Backgrowid 

The  Risk  Assessment  and 
Management  Commission  held  Us  first 
meeting  on  May  16, 1994,  (59/FR22615/ 
Vol.  59,  No.  83,  May  2, 1994).  The 
Commission  was  established  by 
Congress  to  make  a  full  investigation  ot 
the  policy  implications  and  appropriate 
uses  assessement  and  risk  management 
in  regulatory  programs  under  various 
Federal  laws  to  prevent  cancer  and 
other  chronic  human  health  effects 
which  may  result  from  exposure  to 
hazardous  substances. 

It  is  expected  that  the  Commission 
members  will  continue  their  inquiries 
and  discussions  on  tiie  five  topical  areas 
mandated  by  Congress:  review  of  the 
National  Research  Council's  report 
Science  and  fudgment  in  Bisk 
Assessment  (1994);  exposure  scenarios; 
uncertainty  and  variability;  risk 
management;  and  cross-agency 
consistency. 

For  additional  information  about  the 
Commission  and  copies  of  the  agenda, 
please  call  Joanna  Foellmer  at  703-308- 
8087. 

GaiJ  Charaley, 

Executive  Director.  President's  Commission 
on  Risk  Assessment  and  Risk  Management. 
[PR  Doc.  94-30740  Filed  12-13-94;  8:45  am] 
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[OPP-300373;  FRL-4920-31 

Oxyfluorfen;  Request  for  Comment  on 
Petition  To  Revoke  Certain  Food 
Additive  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Receipt  and 
Availability  of  Petition. 


SUMMARY:  This  docimient  announces  the 
receipt  of,  and  solicits  comments  on.  a 
petition  proposing  the  revocation  of  the 
section  409  food  additive  regulations 
established  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA)  for  the 
herbicide  oxyfluorfen  and  its 
metabolites  containing  the  diphenyl 
ether  linkage  (hereinafter  oxyfluorfen) 
This  notice  sets  forth  the  basis  for  the 
petitioner's  proposal  and  provides 
opportunity  for  public  comment. 
DATES:  Written  comments,  identified  by 
the  document  control  number  (OPP 
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300373),  must  be  received  on  or  before 
January  13. 1995. 

ADDRESSES:  By  mail,  requests  for  copies 
of  the  petition  and  comments  should  be 
forwarded  to  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  401  M  St..  SW.. 
Washington,  DC  20460. 

Copies  of  the  petition  will  be 
available  for  public  inspection  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
except  legal  holidays  in:  Information 
Services  Branch.  Program  Management 
and  Support  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  Rm.  1132.  Crystal 
Mall  «2, 1921  Jefferson  Davis  Hwy., 
ArUngton.  VA.  703-305-5805. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"ConHdential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  pubUcly  by  EPA 
without  prior  notice.  All  «vritten 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Niloufar  Nazmi,  Special  Review 
and  Reregistration  Division  (7508W). 
Office  of  Pesticide  Programs, 
Environmental  Piptection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  WF32C5.  Crystal  Station  #1.  2800 
Crystal  Drive.  Arlington.  VA  22202. 
(703-308-8028). 

SUPPLEMENTARY  INFORMATION: 
I.  Statutory  Framework 

The  Federal  Food.  Drug  and  Cosnietic 
Act  (FFDCA)  (21  U.S.C.  136  et  seq.) 
authorizes  under  section  408  (21  U.S.C. 
346a)  the  establishent  of  tolerances  and 
exemptions  from  tolerances  for  the 
residues  of  pesticides  in  or  on  raw 
agricultural  commodities  (RAC).  and 
section  409  of  the  act  authorizes 
promulgation  of  food  additive 
regulations  for  pesticide  residues  in 
processed  foods  (21  U.S.C.  348). 

Under  section  408  of  the  act.  EPA 
establishes  tolerances,  or  exemptions 
from  tolerances  when  appropriate,  for 
pesticide  residues  in  raw  agricultural 
commodities.  Food  additive  regulations 
setting  maximum  permissible  levels  of 
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pesticide  residue^  in  processed  foods 
are  established  under  section  409. 
Section  409  food  feed  additive 
regulations  (FAR  are  needed,  however, 
only  for  certain  p  esticide  residues  in 
processed  food.  I  (nder  section  402(a)(2) 
ofthe  FFDCA.  n<  section  409  FAR  is 
needed  if  any  pet  ticide  residue  in  a 
processed  food  resulting  from  use  on  a 
RAC  has  been  retioved  to  the  extent 
possible  by  goodimanufacturing 
practices  and  is  below  the  tolerance  for 
that  pesticide  in  >r  on  that  RAC.  This 
exemption  in  sec  ion  402(a)(2)  is 
commonly  r«ferr  »d  to  as  the  "flow- 
through"  provisii  >n  because  it  allows  the 
section  408  raw  (x>d  tolerance  to  flow 
through  to  processed  food.  Thus,  a 
section  409  FAR  |s  only  necessary  to 
prevent  foods  frahi  being  deemed 
adulterated  when  despite  the  use  of 
good  manufacturing  practices  the 
concentration  of  |he  pesticide  residue  in 
a  processed  foodjis  greater  than  the 
tolerance  prescri|>ed  for  the  raw 
agricultural  cominodity.  or  if  the 
processed  food  itself  is  treated  or  comes 
into  contact  with  a  pesticide. 
Monitoring  and  c  nforcement  are  carried 
out  by  the  Feden  I  Food  and  Drug 
Administration  (  T)A)  and  the  U.S. 
Department  of  A;  ;riculture  (USDA). 

The  establishn  ent  of  a  food  additive 
regulation  under  section  409  requires  a 
finding  that  use  i  f  the  pesticide  will  be 
"safe"  (21  U.S.C.  348(c)(3)).  Section  409 
also  contains  the  E)elaney  clause,  which 
specifically  prov  des  that,  with  limited 
exceptions,  no  a(  ditive  may  be 
approved  if  it  hai  i  been  found  to  induce 
cancer  in  man  or  animals  (21  U.S.C 
348(c)(5)). 

In  setting  both  section  408  tolerances 
and  section  409  FAR,  EPA  reviews 
residue  chemistrV  and  toxicology  data. 
To  be  acceptablej  tolerances  must  be 
both  high  enough  to  cover  residues  • 
likely  to  be  left  when  the  pesticide  is 
used  in  accordanice  with  its  labeling, 
and  low  enough  to  protect  the  public 
health.  With  respect  to  section  408 
tolerances.  EPA  determines  the  highest 
levels  of  residues  that  might  be  present 
in  a  raw  agricultaral  commodity  based 
on  controlled  field  trials  conducted 
under  the  conditions  allowed  by  the 
product's  labeling  that  are  expected  to 
yield  maximum  lesidues.  Generally. 
EPA's  policy  concerning  whether  a 
section  409  FAR  is  needed  depends  on 
whether  there  is  k  possibility  that  the 
processing  of  a  raw  agricultural 
commodity  containing  pesticide 
residues  would  result  in  residues  in  the 
processed  food  at  a  level  greater  than 
the  raw  food  tolei-ance. 


II.  Petition 

Rohm  and  Haas  Co.  has  submitted  a 
petition  requesting  the  revocation  of  the 
food  additive  regulations  established 
under  section  409  of  the  FFDCA  for  the 
herbicide  oxyfiuorfen  in  or  on 
cottonseed  oil.  mint  oil.  and  soybean 
oil.  According  to  the  petition,  the 
oxyfiuorfen  FAR  for  cottonseed  oil.  mint 
oil,  and  soybean  oil  should  be  revoked 
because  residues  in  the  processed  oils 
do  not  exceed  the  section  408  tolerance 
levels  for  raw  commodities. 

Rohm  and  Haas  cites  the  method  of 
application  of  oxyfiuorfen  as  a  key 
factor  as  to  why  no  residues  are 
expected  to  be  present  in  the 
agricultural  commodities.  Particularly 
the  petitioner  claims  that  oxyfiuorfen  is 
a  nonselective  herbicide  that  destroys 
plant  tissue.  Therefore,  oxyfiuorfen  is        • 
not  applied  to  food  crops,  but  is  applied 
either  directly  to  weeds  shortly  after 
they  have  emerged,  or  to  soil  in  order 
to  prevent  emergence  of  weeds.  Rohm 
and  Haas  has  developed  and  submitted 
data  to  support  the  assertion  that 
oxyfiuorfen  does  not  translate  from  the 
soil  into  growing  plants  (MRID  Nos. 
42913201.  42873301. 42865001.  160143 
00040912.  00040911. 00039926.  and 
00039925). 

The  petitioner  claims  that  all 
processed  oil  data  from  field  studies 
show  residue  levels  below  the  section 
408  tolerance  levels,  even  when  applied 
at  maximum  level  rates.  The  petition 
includes  descriptions  of  previously 
submitted  field  residue  data  for 
cottonseed/cottonseed  oil.  mint/mint 
oil.  soybean/soybean  oil,  and  some 
additional  data.  These  residue  data  from 
field  trials  are  on  file  with  the  EPA 
(MRID  Nos.  92136075.  9213081. 
92136086). 

The  petitioner  contends  that  there  is 
further  dilution  of  residues  during 
processing  and  before  the  food 
containing  these  commodities  is  ready 
to  eat. 

Cotton:  Although  the  residue  levels  in 
samples  from  the  above  studies  are 
allegedly  below  the  section  408 
tolerance  levels,  Rohm  and  Haas  claims 
that  the  actual  processed  food,  when 
ready  to  eat,  will  have  even  lower 
residues.  First,  Rohm  and  Haas  asserts 
that  only  4  percent  of  the  cotton  grown 
in  the  U.S.  is  treated  with  oxyfiuorfen. 
The  processing  of  cottonseed  oils  occurs 
at  centralized  facilities  where 
cottonseed  from  different  producers  is 
mixed.  In  addition,  purification  of  the 
oil  occurs  during  several  stages  in  order 
to  transform  the  crude  oil  into  finished 
oil.  This  further  processing  would  likely 
remove  any  oxyfiuorfen  residues. 
Finally,  the  petitioner  contends  that 
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further  dilution  will  occur  as  the 
cottonseed  oil  is  incorporated  into 
processed  foods  before  the  oil  is  ready 
to  eat. 

Mint:  In  addition  to  the  claim  diaf 
residues  in  the  processed  mint  oil 
fraction  do  not  exceed  the  section  408 
mint  tolerance,  the  petitioner  asserts 
that  residue  levels  in  processed  food 
will  be  much  lower.  Rohm  and  Haas 
contends  that  the  section  408  tolerance 
will  not  be  exceeded. 

Soybeans:  The  petitioner  claims  that 
soybean  data  show  residue  levels 
substantially  below  the  section  408 
tolerance.  Specifically,  95  percent  ofthe 
data  points  are  below  the  detection 
limit. 

Rohm  and  Haas  Co.  requests  that  EPA 
consider  the  foregoing  arguments  and 
revoke  the  section  409  FAR  for 
oxyfiuorfen  in  cottonseed  oil,  mint  oil, 
and  soybean  oil. 

Pursuant  to  40  CFR  177.125  and 
177.30,  EPA  may  issue  an  order  ruling 
on  the  petition  or  may  issue  a  proposal 
in  response  to  the  petition  and  seek 
further  comment.  If  EPA  issues  an  order 
in  response  to  the  petition,  any  person 
adversely  affected  by  the  order  may  file 
written  objections  and  a  request  for  a 
hearing  on  those  objections  with  EPA  on 
or  before  the  30th  day  after  the  date  of 
the  pubhcation  ofthe  order  (40  CFR 
178.20). 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Food 
additives.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  1. 1994. 

Daniel  M .  Barolo, 

Director.  Office  of  Pesticide  Programs. 

IFR  Doc.  94-30735  Filed  12-13-94:  8:45  am| 
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FRL-6121-8I 

Characterization  of  Municipal  Solid 
Waste  in  the  United  States:  1994 
Update 

AGENCY:  Environmental  Prote<:tion 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  recent  years,  community 
officials  and  the  general  public  have 
increased  their  attention  to  the  waste 
generated  by  households,  institutions, 
and  commercial  businesses.  They  have 
used  information  about  municipal  solid 
waste  (MSW)  to  plan  for  programs  to 
reduce  and  recycle  this  waste  and  to 


properly  dispose  ofthe  remainder.  The 
"Characterization  of  Municipal  Solid 
Waste  in  the  United  States,  1960  to 
2000"  report  was  first  prepared  by  EPA 
in  1986  in  order  to  determine  the 
amounts  of  waste  generated,  discarded, 
and  recycled  in  the  nation,  and  to 
project  amounts  of  Vvaste  which  will  be 
managed  in  the  future.  The  report  was 
updated  in  1990  using  data  available 
through  1988,  and  again  in  1992  using 
data  available  through  1990.  Planners 
nation-wide  use  this  special  study  to 
estimate  the  amount  and  types  of  MSW 
that  will  be  generated  in  their 
communities,  and  thus  are  more 
effectively  able  to  plan  for  the 
management  ofthe  wastes  generated, 
discarded,  and/or  recycled  and 
determine  the  costs  of  waste 
management. 

The  Characterization  of  Municipal 
Solid  Waste  in  the  United  States:  1994 
Update  is  now  available.  The  1994 
Update  is  similar  to  the  1992  Update, 
but  it  contains  updated  information  on 
the  types  and  amounts  of  municipal 
solid  waste  generated,  discarded,  and 
recycled  in  the  United  States  through 
1993.  Some  new  informational 
categories  are  also  included  in  the  1994 
Update.  These  include  an  additional 
section  on  source  reduction,  additional 
breakouts  for  items  such  as  "other 
durables,"  and  a  comparison  of  MSW 
generation  to  economic  and  population 
trends. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  paper  copy  ofthe  1994  Update,  please 
contact  the  National  Technical 
Information  Service  (NTIS)  at  1-703- 
487-4650.  The  document  number  is 
EPA530-R-94-042.  Copies  ofthe 
Report's  Executive  Summary  (EPA530- 
S-94-042)  are  free,  and  may  be  obtained 
by  calling  the  RCRA  Hotline  at  1-800- 
424-9346.  The  Characterization  of 
Municipal  Solid  Waste  in  the  United 
States:  1994  Update  are  available  in 
electronic  format  on  the  Internet  System 
through  the  EPA  Public  Access  Server  at 
gopher.epa.gov. 

Accessing  Internet 

Through  Gopher 

Go  to:  gopher.epa.gov 

From  the  main  menu,  choose  "EPA 

Offices  and  Regions." 
Next,  choose  "Office  of  Solid  Waste  and 

Emergency  Response  (OSWER)." 
Finally,  choose  "Office  of  Solid  Waste." 

Through  FTP 

Go  to:  ftp. epa.gov 

Login:  anonymous 

Password:  Your  Internet  Address 

Files  are  located  in  /pub.  All  OSW  files 

are  in  directories  beginning  with 

"OSW." 


Through  Telnet 

Go  to:  gopher.epa.gov 

Choose  the  EPA  Public  Access  Gopher 

From  the  main  (Gopher)  menu,  choose 

"EPA  Offices  and  Regions." 
Next,  choose  "Office  of  Solid  Waste  and 

Emergency  Response  (OSWER)." 
Finally,  choose  "Office  of  Solid  Waste." 

Through  DialUp  Access 

Dial  919-558-0335. 

Choose  EPA  PubUc  Access  Gopher 

From  the  main  (Gopher)  menu,  choose 

"EPA  Offices  and  Regions." 
Next  choose  "Office  of  Solid  Waste  and 

Emergency  Response  (OSWER)." 
Then  choose  "Office  of  Solid  Waste."  - 

Dated:  December  6. 1994. 
LoreMa  Marzetti. 

Acting  Director.  Office  of  Solid  Waste. 
IFR  Doc.  94-30738  Filed  12-13-94;  8:45  ami 
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Poplar  Drive  Drum  Dump  Site  Notice  of 
Proposed  Settlement 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Proposed  Settlement. 


SUMMARY:  Under  Section  122(h)(1)  ofthe 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  42  U.S.C. 
Section  9622(h)(1).  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
Public  Law  99-499.  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Poplar  Drive  Drum  Dump  Site,  Elizabeth 
City,  Pasquotank  County,  North 
Carolina,  with  the  United  States  Coast 
Guard.  This  proposed  settlement 
reconciles  all  outstanding  costs  for  this 
Site.  EPA  will  consider  public 
comments  on  the  proposed  settlement 
for  thirty  (30)  days.  EPA  may  withdraw 
from  or  modify  the  proposed  Cost 
Recovery  Agreement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  Cost  Recovery  Agreement  is 
inappropriate,  improper,  or  inadequate. 
Copies  of  the  proposed  Cost  Recovery 
Agreement  are  available  from:  Ms. 
Carolyn  McCall.  U.S.  EPA.  Region  IV. 
Waste  Management  Division.  Waste 
Programs  Branch.  345  Courtland  Street. 
NE.,  Atlanta,  Georgia  30365.  404-347- 
5059. 

Written  comments  must  be  submitted 
to  the  person  above  within  thirty  days 
from  the  date  of  publication. 
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Dated:  November  23. 1994. 
Kkbard  D.  Gceea. 

Deputy  Dinctor,  WaOthtamgement  Division. 
IFR  Doc  94-30741  Filed  12-31-94;  S:45  am] 


FEDERAL  C0MMUMCAT10NS 
COMMSSION 

Public  Information  Collection 
Requireinent  SubmltM  l»  Office  of 
Management  and  Budget  tor  Review 

December  5, 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  infonnation  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  this  submission  may  be 
purchased  firom  the  Ccanmission's  copy 
contractor,  International  Transcription 
Service.  Inc..  2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission.  (202) 
418-0214.  Persons  wishing  to  comment 
on  this  infumation  collection  should 
contact  Timothy  Fain.  Office  of 
Management  and  Budget.  Room  10214 
NEOB.  Washington.  DC  20503.  (202) 
395-3561. 

OMB  AAunber:  3060-0616. 

Title:  FCC  Cable  Services  Bureau 
(Competition  Division)  Informational 
Survey  in  Connection  with  Annual 
Report  to  Congress  on  the  Status  of 
Competition  in  the  Delivery  of  Vitfoo 
Programming:  Overbuilds.  Direct  and 
Efiective  Competition  and  Ovmecship  of 
Competing  Technologies. 

Action:  Revision  of  a  currently 
approved  collection. 

Respondents:  State  or  local 
governments  and  businesses  or  other 
for-profit. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Estimated  Annual  Burden:  150 
responses.  1.5  hours  average  burden  per 
response.  225  hours  total  annual 
burden. 

Needs  and  Uses:  Section  628(g)  of  the 
Communications  Act  of  1934.  as 
amended,  requires  the  Federal 
Communications  Commission  to  report 
to  Congress  on  the  status  of  competition 
in  the  market  for  the  delivery  of  video 
programming.  In  furtherance  of  the 
Commission's  ongoing  statutory 
obligation  to  monitor  competition,  the 
Competition  Division  now  wishes  to 
revise  the  previously  approved 
collection  under  OtkB  control  nundier 
3060-0616.  so  that  it  may  cany  out 


comprehensive, 
sophisticated  m 
overbuilt  and 
markets.  An  "ov 
where  true,  direct 
a  local  cable  m 
consumers  have  a 
opwators  from  w! 
services.  In  the  o' 
of  the  cable  indu 
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further  work  and  i  Meardi,  of  a  more 


iledand 

1,  in  connection  with 
ly  competitive  cable 
ild"  situation  is 
>mpetition  exists  in 
— i.e.,  where 
:hbiGe  of  two  cable 
>m  they  can  purchase 

whelming  majority 
,  J,  ctmsumers  do  not 
have  such  a  choice,  because,  for  various 
reasons,  local  cablb  franchises  have 
historically  been  ^varded  to  operators 
on  an  exclusive  basis  and  have 
therefore,  been  monopolistic  in  natxire. 
Overbuilt  markets;represent  a  very  small 
portion  of  the  industry.  FCC  staff  now 
wishes  to  gather  farther  and  toon 
detailed  informat^n  on  forty  to  fifty 
overbuilt  markets.,  contacting  two  or 
three  information  sources  in  each 
market,  for  a  total  bf  80  to  150 
respondents.  Fronj  the  assembled  data 
collected  pursuant  to  the  revised 
collection,  the  stalT  hopes  to  prepare  an 
overbuild  "censu^'  -  an  accurate  and 
comprehensive  lining  of  basic  data  on 
as  many  overbuilq  situations  as 
possible. 

Federal  Communica^ons  Commission. 

William  F.Caton. 

Acting  Seaetary. 

IFR  Doc.  94-30705  llled  12-13-94;  8:45  am) 

MUMQ  COM  Sni-tM 


Report 


Semiannual 
Accepted  From 
Under  31  U.S.C. 
Beginning  April  1 
SeptemlMrSG. 


of  Payment 
Nbn^ederal  Sourcea 
1?53  for  the  Period 
1994.  Ending 
Summary  Report 


19  4; 

Reimbursement  In-kind  payments  in 
excess  of  $250: 

Total  Number  of  S  jonsored  Events:  36 
Total  Number  of  S  lonsoring 

Oreanizationa  35 
Total  Number  of  £  liferent 

Commissionei  s/Employees 

Attending:  58| 

Total  Amount  o 
Received 


In  excess  of  $250  . 
Under  S250  (detail 
not  included)  .„... 

Total. 


Reimbursement 


Ctiedc 


$66,912.39 
522.70 


66,435.09 


In4dnd 


$15,439.91 


15,439.91 


1.  Agency;  Federal  Communications 

Commission 

2.  fmp/oyee;  John  Ia.  Chudovan 
Government  poi  ition:  Chief,  Data 

Services  Bran^,  Private  Radio 
Bureau 

3.  Event:  Meeting  if  the  American 

National  Stani  ards  Institute—ANSI 


4.  Sponsor  ofEvetit  American 

Petroleum  Institute — API 

5.  Sponsor  Address:  Keller  ft  Heckman 

Law  Offices.  American  Petroleum 
Institute,  1001  G  Street,  N.W.,  Suite 
500  West,  Washington,  D.C.  20001 

6.  Location  o/ Event:  Scottsdale,  Arizona 

7.  Employee's  Role:  Represent  FCC  at    . 

meeting  for  Tlransaction  Set  *195 

8.  Dates  of  Event:  12/9/93 

9.  7f«ve/I>afes.- 12/8-9/93 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1 .  Roundtr^  airline  tick- 
et   

2.  Hotel  room 

3.  Meals  ..„ 

4.  Paridng  and  teie- 
phone  

$448.00 
7200 
59.50 

12:80 

54.18 

5.  Car  rental  and  mite- 
age 

Total 

$646.48 

Non-Fed  source:  Same 
as  No.  4 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Judith  A.  Dunkp 
Government  position:  Chief.  System 

Analysis  Section.  Private  Radio 
Bureau 

3.  Event:  Meeting  of  the  American 

National  Standards  Institute— ANSI 

4.  Sponsor  o/ Event:  American 

Petroleum  Institute— API 

5.  Sponsor  Address:  Keller  &  Heckman 

Law  Offices,  American  Petroleum 
Institute.  1001 G  Street.  N.W.,  Suite 
500  West,  Washington.  D.C  20001 

6.  Location  of  Event:  Scottsdale,  Arizona 

7.  Employee's  Role:  Represent  FCC  at 

meeting  for  Transaction  Set  #195 

8.  Dates  of  Event:  12/9/93 
^.  Tmvel  Dates:  12/8-12/93 
10. 


.  Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

l.RoundWp  airline  tick- 
et   

2.  Hotel  room 

3.  Meals „ 

4.  Telephone  *nd  mile- 
age   .,„ 

$448.00 
72.00 
59.50 

13.13 



Total  ..„ 

Non-Fed  source:  Same 
as  No.  4 

$592.63 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Linda  B.  Dubroof 
Government  position:  General 

Attcmiey,  Common  Carrier  Bureau 
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3s  Event:  Meetii^  on 

Telecommunications  Relay  Services 

4.  Sponsor  of  Event:  Belkora 

5.  Spmsor  Address:  2101  L  Street, 

N.W..  Suite  600,  Wadiington,  D.C. 
20037 

6.  Location  o/£verrt:  Atlanta.  Georgia 

7.  Employee's  Role:  Speaker 

8.  Dates  ofEveat:  10/27/93 

9.  Ttavel  Dates:  10/26-27/93 
10. 


Nature  of  benefH 


I.RoundlripairtinetKk- 

et 

2.  Hotel  room 

3. 


4.  Taxi 


Total 

NorvFed  source:  Same 
as  No.  4 


Type  and  amount 
otp^^menl 


Check       Inkind 


SZeOiX) 
96il6 
6&S0 
58.W 


480.55 


1.  Agency:  Federal  Commimications 

Commission 

2.  £/7ipyo>'ee:  James  R.  Cohharp 
Government  position:  Spedal 

Assistant  to  Commissioner,  Andrew 
C  Barrett 

3.  Event:  Western  Cable  Show 

4.  Sponsor  of  Event:  California  Cable 

Television  Association— CCTVA 

5.  Sponsor  Address:  4341  Piedmont 

Avenue.  P.O.  Box  11080,  Oakland. 
CA  94611 

6.  Location  of  Event:  Anab^m, 

California 

7.  Employee's  Role:  Panelist 

8.  Dates  ofEvent:  12/1-3/93 

9.  Travel  Dates:  12/1-4/93 
10. 


Nature  of  benefit 

Type  and  amount 
fli  payment 

Check 

Inkind 

I.Roundtripairine  tick- 
et   . 

$381.00 
11J» 

2.  Hotel  room 

3.  Meals „. 

$296.32 

4.  Taxi'  ..•  ..._ 

5.  Telephone 

11.00 

Total     >...    __ 
l^on-Fed  sourer.  Same 

as  No.  4 

496.50 

309.32 

Agency:  Federal  Communications 
Commission 

2.  Employee:  Maureen  Otjonnell 
Government  position:  Attorney 

Advisor  for  Commissioner.  James  H. 
Quello 

3.  Event:  Western  Gable  Show 

4.  Sponsor  ofEvent  California  Cable 

Television  Association— CCTVA 

5.  Spmsor  Address:  4341  Piedmont 

Avenue,  P.O.  Box  11080.  Oakland. 
CA  94611 


6.  Location  ofEvent:  Anaheim, 

California 

7.  Employee's  Role:  Panelist 

8.  Dates  ofEvent:  12/1-3/93 

9.  Ttvvel  Dates:  12/1-3/93 
10. 


Nature  of  t)enefit 

Type  and  amount 

Check 

In  kind 

I.Roundtr*)  airline  tick- 
et   

2.  Hotel  reom 

3.  Meats 

4.  Taxi „„ 

5.Te»ep»»ne._ 

$357.00 

eiiso 

19.00 

40.00 

""zHm 

Totat 

Non-Fed  source:  Same 
as  No.  4 

440.50 

261.88 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Ronald  Parver 
Government  position:  Chief,  Cable 

Television  Branch.  Mass  Media 
Bureau 

3.  Event:  Western  Cable  Show 

4.  Sponsor  of  Event:  California  Cable 

Television  Assodaticm— CCTVA 

5.  Sponsor  Address:  4341  Piedmont 

Avenue,  P.O.  Box  11080.  Oakland, 
CA  94611 

6.  Location  ofEvent:  Anaheim, 

California 

7.  Employee's  Role:  Panelist 

8.  Dates  ofEvent:  12/1-3/93 

9.  Travel  Dates:  11/30-12/3/94 
10. 


Nature  of  benefit 


1.  Roundlrip  airline  tKk- 
et 

2.  Hotel  room 

3.  Meals _ 

4.  Taxi  and  tet^ohone  ... 

Total 

Non-Fed  source:  Same 
as  No.  4 


Type  and  amount 
of  payment 


Check       Inkind 


$440.00 

$298.32 

142.50 

60.56 


941.38 


.  Agency:  Federal  Communications 
Commission 

2.  Employee:  Alan  R.  Stillwell 
Government  position:  Industry 

Economist,  Office  of  Engineering 
and  Technology 

3.  Event:  Western  Cable  Show 

4.  Sponsor  ofEvent:  C^ifbmia  Cable 

Television  Association— CCTVA 

5.  Sponsor  Address:  43^1  Piedmont 

Avenue.  P.O.  Box  11080,  Oakland, 
CA  94611 

6.  Location  ofEvent:  Anaheim. 

California 

7.  Employee's  Role:  Panelist 

8.  Dotes  ofEvent:  12/1-3/93 


9.  Travel  Dates:  12/1-5/93 
10. 


64409 


Nature  of  twnefit 

Type  and  amoum 
of  payment 

Check 

Inkind 

I.Roundtrip  airline  tick- 
et   _ 

2.  Hotel  room  _ 

$370  JX) 

19a88 

152.00 

14.50 

5.60 

3.  Meals  ._ 

4.  Parking  and  mileage  . 

5.  Taxi  and  telephone  ... 

Tot* 

740.98 

Non-Fed  source:  Same 
as  No.  4 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  John  P.  Wong 
Government  position:  Assistant  Chief, 

Cable  Television  Brandi,  l^ffass 
Media  Bureau 

3.  Event:  Western  Cable  Show 

4.  Sponsor  ofEvent:  Califcui^  Cable 

Television  Association— CCTVA 

5.  Sponsor  Address:  4341  Piedmont 

Avenue.  P.O.  Box  11080.  Oakland, 
CA  94611 

6.  Location  of  Event:  Anaheim, 

California 

7.  Employee's  Role:  Panelist 

8.  Dates  ofEvent:  12/1-3/93 

9.  Travel  Dates:  11/30-12/4/93 
10. 


Nature  of  benefit 


1.  Roundlrip  airline  tick- 
et   _... 

2.  Hdel  (oom  — . _... 

3.  Me^ „ 

4.  Parking  and  mileage  . 
5<  Official  luggage 

Total 

Non-Fed  source:  Same 
as  No.  4 


Type  and  amount 
of  payment 


Check       Inkind 


$437.00 

397.7S 

180.50 

44.00 

4.00 

1.063.26 


1.  Agency:  Federal  Conununications 

Commission 

2.  Employee:  John  P.  Wmig 
Government  position:  Assistant  Chief, 

Cable  Television  Branch,  Mass 
Media  Bureau 

3.  Event:  Western  Cable  Show 

4.  Sponsor  ofEvent:  California  Cable 

Television  Association— CCTVA 

5.  Sponsor  Address:  4341  Piedmont 

Avenue,  P.O.  Box  11080,  Oakland, 
CA  94611 

6.  Location  ofEvent:  Anaheim. 

California 

7.  Employee's  Role:  Panelist 

8.  Dotes  ofEvent:  12/01-03/93 

9.  Travel  Dates:  11/30-12/04/93 
10. 
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Nslure  of  b6n0lii 

Type  and  amount 
ofpeyment 

Check 

Inland 

1.  Roundlrip  ikins  tick* 
•1 , 

2.  HoM  room  ......„....>,„ 

3.MMIS 

4.  Parking  and  mjteage  . 

5.  Otficiai  luggage  .„ 

$437.00 

397.76 

180.50 

44.00 

4.00 

Tow .. 

1.063.26 

Non-Fed  source:  Same 
aBhto.4 

1.  Agency:  Federal  Coinmunications 

Commission 

2.  Employee:  Diane  J.  Cornell 
Government  position:  Chief. 

International  Policy  Branch. 
Common  Carrier  Bureau 

3.  Event:  Miami  Conference  on  the 

Caribbean 

4.  Sponsor  of  Event:  Caribbean  Latin 

American  Action  Association — 
CLAA 

5.  Sponsor  Address:  828  N  Street,  N.VV.. 

Suite  310.  Washington.  D.C.  20036 

6.  Location  of  Event:  Miami.  Florida 

7.  Employee's  Role:  Speaker 

8.  [kites  of  Event:  11/28-12/2/93 

9.  Travel  Dates:  1 1/29-30/93 
10. 


Nature  o(  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1.  Roundlrip  airline  tnk- 
et 

S309.00 
82.00 

2.  Hotel  room  ..„ 

3.  Meals 

$1065 

4.  Taxi  and  telephone  ... 

Total 

NorvFed  source:  Same 
as  no.  4 

391.00 

10.65 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Gerald  P.  Vaughan 
Government  position:  Deputy  Bureau 

Chief,  Common  Carrier  Bureau 

3.  Event:  1993  Frederick  and  Warinner. 

Annual  Seminar 

4.  Sponsor  of  Event:  Frederick  and 

Warinner 

5.  Sponsor  Address:  8400  West  110th 

Street.  Overland,  KS  66210 

6.  Location  of  Event:  Kansas  Gty, 

Missouri 

7.  Employee's  Role:  Make  a  Presentation 

at  the  seminar 

8.  Dates  of  Event:  12/2-3/93 

9.  Travel  Dates:  12/1-2/93 
10. 


Nature  of  ben<  it 


1.  Roundtrip  airtini 
et 

2.  Hotel  room  „.... 

3.  Meals 


Total  - 

Non-Fed  source: 
as  No.  4. 


Same 


.1110  North  Glebe 
,  Arlington.  VA 


ITA 

5.  Sponsor  Addiess 

Road.  SuitepOO 
22201 

6.  Location  ofE^nt:  La  Quinta. 

California 

7.  Employee's 

8.  Dates  of  Even 

9.  Travel  Dates: 
10. 


tKk- 


Type  and  amount 
ofpeyment 


Check 


$461.00 


461.00 


In  kind 


$101.00 
32.50 


133.50 


1.  Agency:  Fedei  al  Communications 

Commissioi 

2.  Employee:  Brpn 
Government 

Commissi 

3.  Event:  ITAs 

4.  Sponsor  ofE\ 


F.  Pontes 
jipsition:  Chief  of  Staff  to 

James  H.  Quelle 
lf993  Annual  Meetings 
:  Industrial 
Telecommuhciations  Association — 


R>le 


:  Speaker 
•  11/3-6/93 
11/3-7/93 


Nature  of  ben*  lit 


RowKltrip  airline 

2.  Hotel  room  .... 

3.  Meals 

4.  Parking  and  i 


ti:ket 


Total  „ 

NorvFed  source: 
as  No.  4. 


miltage 


i  ame 


Type  and  amount 
of  payment 


Check 


$592.00 
281.96 
161.50 

5o.90 


1.092.02 


InkirxJ 


1.  Agency:  Fede  al  Communication 

Commissioi 

2.  Employee:  Wi  Iham  H.  Grigsby 
Government  p  osition:  Engineer  in 

Charge  for  I CC  San  Diego  Office 

3.  Event;  ITA's  ]  993  Annual  Meetings 

4.  SponsorofEi  ent: Industrial 

Telecommu  nications  Association-^ 
ITA 

5.  Sponsor  Addi  ess:  1110  North  Glebe 

Road.  Suite  500,  Arlington,  VA 
22201 

6.  Location  ofE\  ent:  La  Quinta, 

California 

7.  Employee's  t^le:  Represent  FCC  FOB. 

San  Francisco  region 

8.  Dates  ofEveni:  11/4-6/93 

9.  Travel  Dates:  11/4-5/93 

10.  » 


N^ureofben  lil 


1 .  Roundtrip  airlinf  tick- 


Type  and  amount 
of  payment 


Check 


In  kind 


Nature  of  benefit 


2.  Hotel  room 

3.  Meals . 

4.  Parking  and  mileage  . 

Total 

Non-Fed  source:  Same 
as  No.  4.  . . 


Type  and  amount 
ol  payment 


Check 


$70.49 
57.00 


127.49 


liii        I       T 


In  kind 


1.  Agency:  Federal  Communication 

Commission 

2.  Employee:  Ralph  A.  Haller 
Government  position:  Qiief,  Private 

Radio  Bureau 

3.  Event:  ITA's  1993  Annual  Meetings 

4.  Sponsor  of  Event:  Industrial 

Telecommimications  Association- 
ITA 

5.  Sponsor  Address:  1110  North  GI^w 

Road.  Suite  500,  Arlington,  VA 
22201 

6.  Location  of  Event:  La  Quinta, 

California 

7.  Employee's  Role:  Speaker 

8.  Dotes  o/EvenM  1/3-6/93 

9.  Travel  Dates:  11/3-7/93 
10. 


Nature  of  twnefit 


1.  Roundtrip  airtine  tk:k- 


2.  Hotel  room „., 

3.  Meals 

4.  Parking  and  mileage 

'  5.  Gas  arxl  car  rental ... 


ToW  ..„..„..,. 

Non-Fed  source:  Same 
as  No.  4. 


Type  and  amount 
ofpeyment 


Check       In  kind 


$437.00 
$140.98 

106.00 
39.90 

108.09 


831.97 


1.  Agency:  Federal  Commimfcations 

Commission 

2.  Employee:  Mary  Beth  Richards 
Government  position:  Chief, 

Enforcement  Division,  Field 
Operations  Bureau 

3.  Event:  ITA's  1993  Annual  Meetings 

4.  Sponsor  o/ Event;  Industrial 

Telecommunications  Association- 
ITA 

5.  Sponsor  Address:  1110  North  Glebe 

Road,  Suite  500,  Arlington,  VA 
'  22201 

6.  Location  of  Event:  La  Quinta, 

California 

7.  Employee's  Role:  Speaker 

8.  Dates  of  Event:  11/3-6/93 

9.  Travel  Dates:  11/4-7/93 
10. 


Nature  of  benefit 


I  1 .  Roundtrip  airtine  tick- 
et   


Type  and  amount 
ofpeyment 


Check 


$665.00 


InWnd 
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Nature  of  benett 


2.  Hotel  room 

3.  Meals  .... 

4.  Taxi  and  shuttle  serv- 
ice   

ToW  .„ 

Non-Fed  source:  Same 
as  No.  4 


Type  and  amount 
ofpaymenl 


Check      inMnd 


140.88 
104 JO 

87.00 


997.48 


1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Melanie  A.  Godschall 
Government  Posititm:  Attorney 

Advisor,  Mass  Media  Bureau 

3.  Evenf:  Annual  Convention  of  NBA 

4.  Sponsor  of  Event:  Nevada 

Broadcasters  Assodaton — ^NBA 

5.  Sponsor  Address:  Hogan  k  Hatson, 

NBA,  Columbia  Square,  555 13th 
Street.  N.W..  Washington,  ac 
20004-1109 

6.  Location  of  Event:  Lake  Tahoe, 

Nevada 

7.  Employee's  Role:  Spedier 

8.  Dates  of  Event:  10/16-18/93 

9.  Trave/ Ailes:  10/1&-18/93 
10. 


Nature  of  beneii 


1.  Roundlrip  aMneticfc- 
et  . 

2.  HoM  room 


4.  Parking  and  mieage  . 

Total  - ._.... 

Non-Fed  sowce:  Same 
as^to.4. 


Type  and  amount 
of  payment 


Check      kikind 


S«Oi» 
104.00 

9aoo 

13tJ3 


745.83 


1.  Agency:  Federal  Communications 

Qmunission 

2.  Employee:  James  J.  Brown 
Covemm&tt  position:  Assistant  Chief, 

Video  Swvices  Division.  Kfess 
Media  Bureau 

3.  Event:  Amnial  amference 

4.  Sponsa-  of  Event:  NBACA-^^tiona) 

Broadcast  Associatim  for 
Communis  A&irs 

5.  Sponsor  Address:  4728  Park  Road, 

Suite  A,  Chariotte.  NC  28209 

6.  Location  of  Event:  Chicago.  Illinois 

7.  Employee's  Boh:  Speaker 

8.  Dates  of  Event:  10/7-9/93 

9.  Travd  Dates:  10/7-9/93 
10. 


Nature  of  benaIR 

T|pe  and  amount 
of  p^fmani 

Check 

In  kind 

I.RoundtrtpaMneick- 
at 

2.  HoM  room  ._...„.„„. 

103.41 

Nature  of  baneli 


3.  Meals _ 

4.  Parking  and  mileage 

5.  Shuttle  service 


Total 

Non-Fed  source:  Same 
as  No.  4 


Type  and  amount 
ofpeyment 


Check 


57J» 
28.00 
16.25 


526.66 


InHnJ 


.  Agency:  Federal  Communications 
Commission 

2.  Employee:  Lauren  J.  Belvin 
GovoTunent  position:  Associate 

General  Counsel,  Office  of  General 
Counsel 

3.  Event:  Eleventh  Annual  Private  Cable 

Show 

4.  Sponsor  of  Event:  NaUonal  Satellite 

Publishing  and  Private  Cable  plus 
Wireless  Cable 

5.  Sponsor  Address:  1909  Avenue  G. 

Rosenberg,  TX  77471-1489 

6.  Location  of  Event:  Reno,  Nevada 

7.  Employee 's  Role:  Speaker 

8.  Dates  of  Event:  10/28/93 

9.  Travel  Dates:  10/27-29/93 
10. 


Nature  of  benefit 


1.  Roundlrip  airtine  ttek- 
el 

2.  HoM  room  .. 

3.  Meaia 

4.  Parking  and  taxi 


Total 

NorvFed  source:  Sarne 
as  No.  4 


Type  and  amount 
ofpeyment 


Check      mkM 


$516.00 


516.00 


$178j00 


178.00 


1.  Agency.  Federal  Communications 

Commission 

2.  Employee:  Barbara  A.  Kreismoi 
Government  Position:  Chief,  Video 

Services  Divisicm,  Mass  Media 
Bureau 

3.  Event;  TAB's  Annual  Conventioa 

4.  Sptmsa-  of  Event:  TAB— Texas 

Association  of  Broadcasters 

5.  Sponsor  Address:  Fisher.  Wayland, 

Cooper  and  Leader  Law  Offices. 
1255  23rd  Street.  N.W..  Suite  800, 
Washington,  D.C  20037-1170 

6.  Location  of  Event:  Fort  Worth,  Texas 

7.  Employee's  Role:  Panelist 

8.  Dotes  of  Event:  10/22/93 

9.  Travel  Dates:  10/22/93 
10. 


Nature  of  beneR 


1.  Roundtrip  airline  tkdi- 

91     ••^••••■•a 


Type  and  amount 
ofi 


Check      inHnd 


$403A) 


64411 


Nature  of  benem 

Type  and  amount 
of  paymerC 

Check 

In  Med 

2.  Hotel  room 

3.  Meals ,. 

4.  Taxi 

28.50 
23.75 



Tot^ 

l^xvFed  source: 
Same  as  No.  4. 

SB&X 

Agency.  Federal  Communications 
Commission 

2.  Employee:  Tliomas  P.  Stanley 
Government  Position:  Chief,  Engineer, 

Office  of  Engineering  and 
Technology 

3.  Event  PCS  Conference 

4.  Sponsa-  of  Event:  TCS— Teknekron 

Communications  Systems 

5.  Sponsor  Address:  2121  AUston  Way, 

Berkely,  CA  94704-1301 

6.  Location  of  Event:  San  Francisco, 

Califdmia 

7.  Employee's  Role:  Speaker 

8.  Dotes  (rf  Event:  12/8-^/93 

9.  TYavel  Dates:  12/7-9/93 
10. 


Nature  of  benefit 


1.  Roundbp  airfine  tick- 
et  

2.  HoM  room 

3.  Meals 

4.  Taxi  and  telephone  .. 

Tom 

Non-Fed  aoiace: 
Same  as  No.  4. 


Type  and  amount 
ofpeyment 


Check       (n  fond 


S537.00 

166.88 

96.50 

60.25 


860.63 


$166J8 
8jOO 


174.88 


■  Agency:  Federal  Commtuiicatioiis 
Commission 

2.  Employee:  Gerald  P.  Vmnf^un 
Goverment  Position:  Deputy  Chief, 

Operations,  Common  Carrier 
Bureau 

3.  Event:  "PCS"  Confaence 

4.  Sponsor  (tf  Event:  AIC  Confoenoes 

5.  Sponsor  Address:  50  Broad  Street, 

19th  Floor.  New  York,  NY  10004 

6.  Location  of  Event:  New  Yorit,  New 

York 

7.  Employee's  Role:  Speaker 

8.  Dates  <^  Event:  2/13-14/94 

9.  Travel  Dates:  2/13-15/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  paymanl 

Check 

Inkktd 

1.  Roundlnp  toanspor- 
tMion .. 

2.  HoM  room 



$92.00 
3M0O 

3.  Meals  ™. _ 

$104.50 
19.00 

4.  Ground  transportation 
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Naiureofbwwtt 

Type  and  amount 
of  payment 

Check 

In  kind 

ToW 

NorvFed  source:  Same 
asNa4 

123.50 

430.00 

1.  Agency:  Federal  Communications 

Commiteion 

2.  Employee:  Kent  D.  Nakamura     ^ 
Government  Position:  Attorney 

Advisor.  Private  Radio  Bureau 

3.  f  venf;  "PCS  and  Local  Exchange 

Services"  Conference 

4.  Sponsor  o/ Event:  Alexander 

Resources 

5.  Sponsor  Address:  5222  E.  Via  Buena 

Viste,  Scottsdale,  AZ  85243 

6.  Location  of  Event:  Scottsdale.  Arizona 

7.  Employee's  Role:  Featured  Speaker 

8.  Dates  of  Event:  3/24-25/94 

9.  Travel  Dates:  3/23-27/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Ctwck 

inland 

1.  Roundtrip  trartspor- 
tatton  ...„...............^„., 

$383.00 

"liaso 

87.00 
10.00 

.    , 

2.  Hotel  room 

3.  Meals  

4.  Ground  transportation 

$446.52 

5.  Fax  .„. 

Jotat 

Norv-Fed  source:  Same 
as  No.  4 

590.50 

446.52 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  James  D.  Schliditing 
Government  Position:  Qiief.  Plans  & 

Program  Planning  Division, 
Common  Carrier  Bureau 

3.  Event:  Telecommunications 

Conference 

4.  Sponsor  of  Event:  Columbia  Resource 

Group 
5  Sponsor  Address:  101  Stewart  Street, 
Suite  830.  Seattle,  WA  98101 

6.  Location  of  Event:  Tu\sa,  Oklahoma 

7.  Employee's  Role:  Panel  Speaker    ^ 

8.  Dates  of  Event:  02/25/94 

9.  Travel  Dates:  02/24-25/94 
10. 


Type  and  amount  of 

Nature  of  benefit 

payment 

Check 

In  kind 

1  Roundtrip  transpor- 
tatkxt 

$324.00 

2.  Hotel  room 

$66  38 

3.  Meais 

19  70 

4.  Ground  transportation 

32.00 

5.  Telephone 

1  95 

' 

ToW 

NorvFed  source:  Same 
as  No.  4 

356.00 

88.03 

2.  Employee:  And 
Government  P4 

3.  Event;  Telecoc 

4.  Sponsor  of  Eve 

Chamber  of  ( 


1.  Agency:  Federal  Communications 
Commission 

|rew  C  Barrett 
sition:  Commissioner 
fmunications  Meeting 
It:  Cosmopolitan 
^  smmerce 

5.  Sponsor  Addr^s:  1326  South 

Michigan  Avtenue,  Chicago,  IL 
60605 

6.  Location  ofEvknt:  Chicago,  Illinois 
7  Employee's  flofe:  Keynote  Speaker 

8.  Dates  of  Event*.  01/27/94 

9.  Travel  Dates:  ch/26-28/94 

10.  I 


Type  and  amount  of 
payment 


1  Roundtrip  transpor- 
tation   

2.  Hotel  room 

3  Meals 

4  Ground  I 


I  transporplion 

Total  .a..~.... 
NorvFed  source:  S4me 
as  No.  4 


Nature  of  benefit 


Check       In  kind 


$139.09 

202.00 

104.50 

84.00 


529.59 


1  Agency:  Feden  1  Communications 
Commission 

2.  Emp/oyee;  Byr^n  F.  Merchant 
Government  P&sition:  Senior  Legal 

Advisor  to  Cpmmissioner  Andrew 
C  Barrett 

3.  Event:  Annual  Conference 

4.  Sponsor  ofEvdjnt:  CCTA— Caribbean 

Cable  TV  Association 

5.  Sponsor  Addriss:  One  Belt}en  Place, 

St.  Thomas,  VI  00820 

6.  Location  ofEv^nt:  San  Juan,  Puerto 

Rico 
7  Employee's  Ro^e:  Panelist  at 
conference 

8.  Dates  o/£ventJ  01/13-14/94 

9.  Trove7Zfefes:(|l/12-15/94 
10. 


Type  and  amounfof 
payment 


1  Roundtrip  transpfr- 
tatton 

2.  Hotel  room 

3.  Meals 

4.  Ground  I 

5.  Telephone 


I  transport  itk>n 


Total. 

NorvFed  source: 
as  No.  4. 


S4me 


Nature  of  benefit 


Check       In  kind 


$505.00 

254.25 

285.00 

46.00 

8.00 


1,089.25 


1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Joh 
Government 

Services  Division 
Bureau 

3.  Event:  Mobile 

Exposition 

4.  Sponsor  ofE^ 

Consulting  lie. 


Cimko,  Jr. 
p<^ition:  Chief,  Mobile 
,  Common  Carrier 

Vorld  Conference  and 

Sv*f:  Da— Digital 


5.  Sponsor  Address:  204  Andover  Street. 

Andover.  MA  01810 

6.  Location  of  Event:  Dallas.  Texas 

7.  Employee's  Bole:  Keynote 

Presentation 

8.  Dotes  of  Event:  02/15-17/94 

9.  Trove/  Dates:  02/15-16/94 
10. 


Type  and  amount  of 

Nature  of  benefit 

payment 

Check 

In  kind 

$467.00 

1.  Rourratrip  trartspor- 

2.  Hotel  room 

$11000 

3.  Meals 

68.00 

80.50 

1.50 

4.  Ground  transportatton 

5.  Telephone 

■■•■■•«■ 

Total .._...... 

NorvFed  source:  Same 
as  No.  4. 

617.00 

110.00 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Richard  B.  Engelman 
Government  Position:  Chief, 

Technical  Standards  Branch.  Office 
of  Engineering  and  Technology 
.3.  Event:  1994  Winter  International 
Consumer  Electronics  Show  CES 

4.  Sponsor  of  Event:  EIA— Electronic 

Industries  Association 

5.  Sponsor  Address:  2001  Pennsylvania 

Avenue.  N.W.,  Washington.  D.C. 
20006-1813 

6.  Location  of  Event:  Las  Vegas,  Nevada 

7.  Employee's  Role:  Participation  at  CES 

8.  Dates  of  Event:  01/07-09/94 

9.  Trove/ Dotes:  01/06-11/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1 .  Roundtrip  transpor- 
tation  

S373  00 

2.  Hotel  room 

450.36 

3.  Meals 

$11.35 
78.00 

15000 

4.  Ground  transportation 

10.00 

Total .. ....„._;... 

NorvFed  source:  Same 
as  No.  4  Association 

89.35 

983.36 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  William  Hassinger 
Government  Position:  Chief, 

Engineering  Mass  Media  Bureau 

3.  Event:  1994  Winter  International 

Consumer  Electronics  Show  CES 

4.  Sponsor  of  Event:  EIA— Electronic 

Industries  Association 

5.  Sponsor  Address.  2001  Pennsylvania 

Avenue,  N.W.,  Washington,  D.C. 
20006-1813 

6.  Location  of  Event:  Las  Vegas.  Nevada 

7.  Employee's  Role:  Participation  at  CES 

8.  Dates  of-Event:  01/07-09/94 
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Nature  of  benefit 

Type  and  amount 
o<  payment 

Check 

In  kind 

1.  Roundtrip  transpor- 
tation   _ 

$399.00 

208.00 

116.35 

18.00 

9.18 

2.  Hotel  room 

3.  Meals 

4.  Growid  transportatton 



5.  Teleptione 

■>■•■■■>■>■.. 

ToUrf 

750.53 

Non-Fed  source:  Same 
as  No.  4 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Richard  M.  Smith 
Government  Position:  Chief.  Field 

Operations  Bureau 

3.  Event:  1994  Winter  International 

Consumer  Electronics  Show,  CES 

4.  Sponsor  of  Event:  EIA— Electronic 

Industries  Association 

5.  Sponsor  Address:  2001  Pennsylvania 

Avenue,  N.W..  Washington,  D.C. 
20006-1813 

6.  Location  of  Event:  Las  Vegas,  Nevada 

7.  Employee's  Role:  Participation  at  CES 

8.  Dates  of  Event:  1/7-9/94 

9.  Travel  Dates:  1/7-9/94 
10. 


Nature  of  benem 

Type  and  amount 
of  paynf)ent 

Check 

In  kind 

1 .  Roundtrip  transpor- 
tatton   

$291.00 

300.24 

104.50 

43.56 

20.16 

2.  Hotel  room 

3.  Meais  

4.  Ground  transportatton 

5.  Telephone „.... 



Total 

759.46 

Non-Fed  source:  Same 
as  No.  4 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Thomas  P.  Stanley 
Government  Position:  Oiief  Engineer 

Office  of  Engineering  and 
Technology 
3  Event:  1994  Winter  International 
Consumer  Electronics  Show,  CES 

4.  Sponsor  of  Event:  EIA^Iectronic 

Industries  Association 

5.  Sponsor  Address:  2001  Pennsylvania 

Avenue,  N.W.,  Washington,  D.C. 
20006-1813 

6.  Location  of  Event:  Las  Vegas,  Nevada 
7  Employee's  Role:  Participation  at  CES 
8.  Dates  of  Event:  1/7-9/94 

9  Trove/ Dates:  1/6-9/94 
10 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1.  Roundtrip  transpor- 
tatton   

2.  Hotel  room  „. _ 

3.  Meals „ 

$398.00 

450.36 

142.50 

42.00 

2.00 

4.  Ground  transportatton 

5.  Telephone 

Total 

1,034.86 

•— — 

NorvFed  source:  Same 
as  No.  4 

64413 


1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Alan  R.  Stillwell 
Government  Position:  Economic 

Advisor,  Office  of  Engineering  and 
Technology 

3.  Event:  1994  Winter  International 

Consumer  Electronics  Show,  CES 

4.  Sponsor  of  Event:  EIA— Electronic 

Industries  Association 

5.  Sponsor  y^ddress:  2001  Pennsylvania 

Avenue,  N.W.,  Washington,  D.C. 
2000&-1813 

6.  Location  of  Event:  Las  Vegas,  Nevada 

7.  Employee's  Role:  Participation  at  CES 

8.  Dates  of  Event:  1/7-9/94 

9.  Travel  Dates:  1/6-1/94 
10 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1 .  Roundtrip  transpor- 
tatton   „ 

$316.00 

363.96 

152.00 

15.40 

6.00 

2.  Hotel  room 

3.  Meals  

4.  Ground  transportation 



5.  Telephone „.. 

Total „... 

853.36 

Non-Fed  source:  Same 
as  No.  4  ■ 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Brian  E.  Pontes 
Government  Position:  Senior 

Advisory  to  Commissioner  James  H. 
Quello 

3.  Event:  Seminar  on  Personal 

Communications  Services 

4.  Sponsor  of  Event:  ENTEL-CHILE 

5.  Sponsor  j4ddress:Casilla  4254.  Fono 

0902121,  Santiago,  Chile 

6.  Location  of  Event:  Santiago,  Chile 

7.  Employee's  Role:  Attendance  at 

Seminar 

8.  Dates  of  Event:  2/28-3/1/94 

9.  Travel  Dates:  2/25-3/1/94 
10. 


Nature  of  benefit 

Type  and  amount  of 
payment 

Check 

■nkind 

1.  Roundtrip  trans- 
portatton   . 

2.  Hotel  room 

3.  Meals  



$3,420.00 
375.00 
200.00 

4.  Ground  transpa- 
tatton ;„.... 

Total 

3.995.00 

Non-Fed  source: 
Same  as  No.  4 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Edward  Jacobs 
Government  Position:  Deputy  Chief, 

Rules  Branch,  Private  Radio  Bureau 

3.  Event:  Digital  Mobile  Networks  '94 

4.  Sponsor  of  Event:  IIR— histitute  for 

International  Research 

5.  Sponsor  Address:  708  Third  Avenue, 

New  York,  NY  10017 

6.  Location  of  Event:  Phoenix,  Arizona 

7.  Employees'  Role:  Speaker 

8.  Dates  of  Event:  03/21-22/94 

9.  Travel  Dates:  03/20-22/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

- 

Check 

In  kind 

1 .  Roundtrip  transpor- 
tatton   „ 

$383.00 

.00 

69.50 

72.50 

2.  Hotel  room  . 

3.  Meals 

$390.00 

4.  Ground  transportatton 

Total 

525.00 

390.00 

Non-Fed  source:  Same 
as  No  4 

1.  Agertcy:  Federal  Communications 

Commission 

2.  Employee:  Myron  C.  Peck 
Government  Position:  Deputy  Chief, 

Legal  Branch.  Common  Carrier 
Bureau 

3.  Event:  Digital  Mobile  Networks  '94 

4.  Sponsor  of  Event:  IIR— Institute  for 

International  Research 

5.  Sponsor  Address:  708  Third  Avenue, 

New  York,  NY  10017 

6.  Location  of  Event:  Phoenix,  Arizona 

7.  Employees'  Role:  Speaker 

8.  Dates  of  Event:  03/21-22/94 

9.  Travel  Dates:  03/20-23/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1.  Roundtrip  transpor- 
tation   

$383.00 

.00 

127.50 

75.50 

2.  Hotel  room  ..„ 

3.  Meals  

$585.00 

4.  Ground  transportatton 
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Natura  of  benail 

Type  and  amount 
of  payment 

Check 

Inland 

Total 

586.00 

585  00 

Non-F«f  source:  Same 
at  No.  4 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Fred  L.  Thomas 
Government  Position:  Electronics 

Engineer,  Office  of  Engineering  ft 
Technology 

3.  Event:  Digital  Mobile  Networks  '94 

4.  Sponsor  of  Event:  IIR— Institute  for 

International  Research 

5.  Sponsor  Address:  708  Third  Avenue. 

New  York.  NY  10017 

6  Location  of  Event:  Phoenix.  Arizona 

7  Emf^oyee's  Role: Speaker 

8.  Dates  of  Event:  03/21-22/94 

9.  Travel  Dates:  03/2-22/94 
10. 


Nature  of  tMoefit 


1  Roundlrip  transpor- 
wion 

2.  HoM  room  ................ 

3.  Meals 

4.  Ground  transportation 

Total „.... 

Non-Fed  source:  Same 
as  No.  4 


Type  and  amount 
of  payment 


1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Andrew  C  Barrett 
Government  Position:  Commissioner 

3  Event:  INTV/NATPE  Convention 
4.  Sponsor  o/ Event:  Independent 
Television  Association 

5  SponsorAddress:  1320  Nineteenth 

Street.  NW.  Suite  300.  Washington. 
D.C  20036 

6  Location  o/Event:  Miami.  Florida 

7  Emp/oyee'si?oye:  Attend  Convention 

8.  Dates  of  Event:  01/23-27/94 

9.  Travel  Dates:  01/21-25/94 
10. 


Nature  of  t>enem 

Type  and  amount 
of  payment 

Cheek 

In  kind 

1  Roundlnp  transpor- 
tation   

$322.91 
545.00 
161.50 
126.48 

2  HoM  room 

3.  Meals 

4.  Mai 

••■«•••••>••■ 

5.  Ground  transportation 

••••■■••••*•■ 

Totiy 

1,1S5JB9 

NorvFed  source:  Sams 
as  No.  4 

1.  Agfincy:  Federal  Communications 
Commission 
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2.  Employee:  BriAi  F.  Fontes 
Government  P<^ition:  Senior 

Advisory  to  ^mmissioner  James  H. 
Quelle  i 

3.  Event:  INTV/NATPE  Convention 

4.  Sponsor  ofEvept:  Independent 

Television  Association 

5.  Sponsor  Address:  1320  Nineteenth 

Street.  N.W.,  Suite  300, 
Washington.  D.C.  20036 

6.  Location  of  Event:  Miami,  Florida 

7.  Employee's  Role:  Attend  Convention 

8.  Dates  o/Event.-i  1/23-27/94 

9.  Travel  Da\es:  if  21-25/94 
10. 


Nature  of  benet 


1 .  Roundtrip  trar)sp(  r- 
tatkxi 

2.  Hotel  room  ..... 

3.  Meals _„ 

4.  Ground  transport4tion 

Total 

Non-Fed  source:  s4ne 
as  No.  4 


Type  and  amount 
of  payment 


Check       In  kind 


$356.00 

212.64 

110.50 

65.52 


744.66 


1.  Agency:  Federa  Communications 

Commission 

2.  Employee:  Raw  E.  Hundt 
Government  Po  ition:  Chairman 

3.  Event:  INTV/N^  LTPE  Convention 

4.  Sponsor  ofEvett:  Independent 

Television  Association 

5.  Sponsor  Addre$s:  1320  Nineteenth 
-  Street,  N.W.,  Suite,  300, 

Washington.  t>.C.  20036 

6.  Location  ofEv^t:  Miami,  Florida 

7.  Employee's  Role:  Speaker 

8.  Dates  of  Event:  J/23-27/94 

9.  Trove/  Dates:  li!23-24/94 
10. 


Nature  of  benefr 


1 .  Roundtrip  transpo  - 
tatkjn 

2.  Hotel  room 

3.  Meals  

4.  Taxie  and  telephofte 

Total ...» 

Non-Fed  source: 
as  No.  4 


Saiie 


Type  and  amount 
of  payment 


Check       In  kind 


$317.00 

.00 

51.00 

127.31 


495.31 


$80.88 


80.88 


Communication 


1.  Agency:  Federa 

Commission 

2.  Employee:  Char  es  W.  Kelley 
Government  Poi  ition:  Chief, 

Enforcement  1  )ivision,  Mass  Media 
Bureau 

3.  Event:  INTV/N/  TPE  Convention 

4.  Sponsor  of  Ever  t:  Independent 

Television  Association 

5.  Sponsor  Address:  1340  Nineteenth 

Street.  NW.,  Sbite  300,  Washington. 
DC  20036 


6.  Location  of  Event:  Miami,  Florida 

7.  Employee's  Role:  Attend  Convention 

8.  Dates  of  Event:  1/23-27/94 

9.  Travel  Dates:  1/22-24/94 
10. 


Nature  of  t>enefit 


1 .  Roundlrip  transpor- 
tatnn „. 

2.  Hotel  room  .^ 

3.  Meals „ 

4.  Ground  transporttrtk>n 

Total 

Non-Fed  source.  Same 
as  No.  4 


Type  and  amount 
of  payment 


Ctieck 


$317.00 

126.00 

93.50 

58.66 


Inkmd 


1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  William  E.  Kennard 
Government  Position.  General 

Counsel 

3.  Event:  INTV/NATPE  ConvenUon 

4.  Sponsor  of  Event.  Independent 

Television  Association 

5.  Sponsor  Address.  1320  Nineteenth 

Street,  NW. ,  Suite  300.  Washington. 
DC  20036 

6.  Location  of  Event:  Miami,  Florida 

7.  Employee's  Role.  Attend  Convention 

8.  Dates  of  Event  1/23-27-94 

9.  Travel  Dates.  1/23-24/94 
10. 


Nature  of  benefit 


1  Roundtrip  transpor- 
tation   „ 

2.  Hotel  room  ..„ „ 

3.  Meals ........„».„ 

4.  Ground  transportatkm 

5.  TelepfKHie  „... 

Total _„ 

NorvFed  source.  Same 
as  No.  4 


Type  and  amount 
of  payment 


1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Barbara  A.  Kreisman 

.  Government  Position:  Chief,  Video 
Services  Division.  Mass  Media 
Bureau 

3.  Event:  INTV/NATPE  Convention 

4.  Sponsor  of  Event.  Independent 

Television  Association 

5.  Sponsor  Address.  1320  Nineteenth 

Street,  NW.,  Suite  300,  Washington, 
DC  20036 

6.  Location  of  Event.  Miami,  Florida 

7.  Employee's  Role.  Attend  Convention 

8.  Dates  of  Event:  1/23-27/94 

9.  Travel  Dates.  1/22-24/94 
10. 


Federal  Register  /  Vol.  59,  No.  239  /  Wednesday.  December  14.  1994  /  Notices 


6441S 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1.  Roundtrip  transpor- 
tatwn 

2.  Hotel  room  _.. 

$317.00 

141.76 

93.50 

49.75 

~. 

3.  Meals  

4.  Ground  transportation 

Jc/lat  „ 

602.01 

Non-Fed  source:  Same 
as  No.  4 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Blair  S.  Levin 

Government  Position:  Chief,  of  Staff 
for  the  Chairman 

3.  Event:  INTV/NATPE  Convention 

4.  Sponsor  of  Event:  Independent 

Television  Association 

5.  Sponsor  Address:  1320  Nineteenth 

Street.  NW.,  Suite  300,  Washington, 
DC  20036 

6.  Location  of  Event:  Miami,  Florida 

7.  Employee's  Role:  Attend  Convention 
8:  Dates  of  Event:  1/23-27/94 

9.  Travel  Dates:  1/23-24/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1 .  Roundtrip  transpor- 
tatkm 

S3P0.00 

2.  Hotel  room 

S70  88 

3.  Meals  

51.00 

4.  Ground  transportatk>n 

Total 

371.00 

70.00 

Non-Fed  source:  Same 
as  No.  4 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Maureen  O'Connell 
Government  Position:  Legal  Adviser 

to  Commissioner  James  H.  Quelle 

3.  Event:  INTV/NATPE  Convention 

4.  Sponsor  of  Event:  Independent 

Television  Association 

5.  Sponsor  Address:  1320  Nineteenth 

Street,  NE..  Suite  300,  Washington, 
DC  20036 

6.  location  of  Event:  Miami,  Florida 

7.  Employee's  Role:  Attend  Convention 

8.  Dates  of  Event:  \/ 22-27/94 

9.  Trove/ Dotes:  1/23-25/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1 .  Roundtrip  transpor- 
tatwn „ 

2.  Hotel  room  .1 

3.  Meals 

$317.00 

141.76 

85.00 

46.00 

4.  Ground  transportatnn 

Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

5.  Telephone  calls 

89.65 

Total 

679.41 

Non-Fed  source:  Sanie 
as  No.  4 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Robert  M.  Pepper 
Government  Position:  Chief.  Office  of 

Plans  and  Policy 

3.  Event:  INTV/NATPE  Convention 

4.  Sponsor  o/Erent:  Independent 

Television  Association 

5.  Sponsor  Address:  1320  Nineteenth 

Street,  NW.,  Suite  300,  Washington. 
DC.  20036 

6.  Location  of  Event:  Miami,  Florida 

7.  Employee's  Role:  Attend  Convention 

8.  Dates  of  Event:  1/23-27/94 

9.  Travel  Dates:  1/22-24/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1 .  Roundtrip  transpor- 
tation   

$317.00 

141.76 

85.00 

30.00 

3.20 

2.  Hotel  room 

3.  Meals  

4.  Ground  transportation 

5.  Telephone  calls  

Total „ 

Non-Fed  source:  Same 
as  No.  4 

576.96 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  James  H.  Quello 
Government  Position:  Commis-sioner 

3.  Event:  INTV/NATPE  Convention 

4.  Sponsor  of  Event:  Independent 

Television  Association 

5.  Sponsor  Address:  1320  Nineteenth 

Street,  NW.,  Suite  300,  Washington, 
DC  20036 

6.  Location  of  Event:  Miami,  Florida 

7.  Employee's  Role:  Attend  Convention 

8.  Dates  of  Event:  1/23-27/94 

9.  Trove/  Dates:  1/22-27/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1.  Roundlnp  transpor- 
tatkw 

$317.00 

354.40 

178.50 

34.00 

164.14 

2.  Hotel  room 

3.  Meals 

4.  Ground  transportatnn 



5.  Telephone 

...........M 

Total 

1,048.04 

Non-Fed  source:  Same 
as  No.  4 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Lisa  B.  Smith 
Government  Position:  Legal  Advisor 

to  Commissioner  Andrew  C.  Barrett 

3.  Event:  INTV/NATPE  Convention 

4.  Sponsor  of  Event:  Independent 

Television  Associatfon 

5.  Sponsor  Address:  1320  Nineteenth 

Street.  NW.,  Suite  300,  Washingotn. 
DC  20036 

6.  Location  of  Event:  Miami,  Florida 

7.  Employee's  Role:  Attend  Convention 

8.  Dates  of  Event:  1/23-27/94 

9.  Travel  Dates:  1/23-28/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1 .  Roundtrip  transpor- 
tatkjn 

$317.00 

.00 

195.50 

87.00 

97.80 

S442.31 

2.  Hotel  room 

3.  Meals  

4.  Ground  transportation 

5.  Telephone 

Total 

Non-Fed  source:  Same 
as  No.  4 

697.30 

442.31 

1.  Agency:  Federal  Communications  ' 

Commission 

2.  Employee:  Merrill  Spiegel 
Government  Position:  Special 

Assistant  to  Chairman,  Reed  E. 
Hundt 

3.  Event:  INTV/NATPE  Convention, 

4.  Sponsor  of  Event:  Independent 

Television  Association 

5.  Sponsor  Address:  1320  Nineteenth 

Street,  NW.,  Suite  300.  Washington. 
DC  20036 

6.  Location  of  Event:  Miami,  Florida 

7.  Employee's  Role:  Attend  Convention 

8.  Dates  of  Event:  1/23-27/94 

9.  Trove/  Dates:  1/22-24/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1 .  Roundtnp  transpor- 
■   tation 

$317.00 

141.76 

76.50 

34.87 

• 

2.  Hotel  room 

3.  Meals  

4.  Ground  transportatkm 

Total 

570.13 

Non-Fed  source:  Same 
as  No.  4 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Thomas  P.  Stanley 
Government  Position:  Chief  Engineer 

Office  of  Engineering  and 
Technology 

3.  Event:  INTV/NATPE  Convention 
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4.  Sponsor  of  Event:  Independent 

Television  Association 
5  Sponsor  Address:  1320  Nineteenth 

Street.  NW..  Suite  300.  Washington, 

DC  20036 
6.  Location  of  Event:  Miami,  Florida 
7  Employee's  Role:  Attend  Convention 

8.  Dates  of  Event:  1/23-27/94 

9.  Travel  Dates:  1/22-24/94 
10. 


KMure  of  beneit 

Type  and  amount 
ofpeyment 

Check 

Inland 

1  Roundtrip  iranspOF- 
tanon  .._.„ 

$317.00 

141.76 

85.00 

28.00 

2.  HoM  room 

3.  Meals _ 

4.  Grounci  transpoctation 

Total 

571.76 

Non-Fed  source:  Same 
as  No.  4 

1  Agency:  Federal  Communications 

Commission 
2.  Employee:  Roy  J.  Stewart 
Government  Positjon  Chief.  Mass 

Media  Bureau 
3  Event:  INTV/NATPE  ConN-ention 
4.  Sponsor  Event:  Independent 

Television  Association 
5  Sponsor/lddress;  1320  Nineteenth 

Street,  N.W..  Suite  300. 

Washington.  D.C  20036 
6.  Location  of  Event:  Miami.  Florida 
7  Employee's  Role:  Attend  Convention 
8.  Dates  of  Event:  1/23-27/94 
9  Trove/ Dates:  1/22-24/94 
10. 


Nature  of  t)enem 

Type  and  amount 

Check 

InMnd 

$317.00 

141.76 

93.50 

37.50 

6.46 

1 .  MOuiHJbip  iranspof- 
tation «.•■.«„«...„ 

3.  Meals 

4.  Ground  transportation 

5.  Telephone 

'**'"*""■" 

Total . 

596.22 

Non-Fed  source:  Same 
as  No.  4 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Alexandra  M.  Wilson 
Government  Position:  del  Cable 

Services  Division 
3  £vent- INTV/NATPE  Convention 

4.  Sponsor  Event:  Independent 

Television  Association 

5.  Sponsor  Address:  1320  Nineteenth 

Street.  N.W..  Suite  300. 
Washington..  D.C  20036 

6.  Location  of  Event'  Miami.  Florida 

7.  Employee's  Role:  Attend  Convention 
8  Doles  o/£v»m.- 1/23-27/94 


9.  Travel  Dates:  l/t2-24/94 
10. 


Nature  o(  Ijenefrt 


1  Roundtrip 
transporation 

2.  Hotel  room  ... 

3.  Meals  

4  Telephone  .... 


Total „.. 

NorvFed  source: 
as  No.  4 


Sane 


Type  and  amount 
of  payment 


Check       In  kind 


$317.00 

141.76 

93.50 

63.31- 


61557 


1  i4gency- Federal  Communications 

Commission 
2.  Employee:  Char|B8  W.  Kelley 
Government  Position:  Chief, 

Enforcement  Qi vision.  Mass  Madia 

Bureau 

3  Event:  LAB's  Ai^ual  Convention 

4  Sponsor©/ Even '.-LAB — Louinana 

Association  of  Broadcasters 

5  Sponsor  Address:  8762  Quarters  Lake 

Road.  Baton  R  )uge.  LA  70809 
6.  Location  of  Ever  t:  Baton  Rouge» 

Louisiana 
7  i?/np/oyee's/?o/^  Spealner 

8.  Dates  of  Event:  i  /3-5/94 

9.  Trove/  Dates:  21  -4/94 


Nature  of  t)enefit 


1  Roundtrip  transpor 
tation 

2.  Hotel  room 

3.  Meals 

4.  Ground  transportafcn 


Total 

Non-Fed  source:  Sai^e 
as  No.  4 


Type  and  amount 
of  payment 


Ctwck       Inland 


S240.00 
53.00 
52.50 
17.00 


362.50 


1  /Agency;  Federal  (Communications 
Commission 

2.  Employee:  Wilii4m  Hassinger 
Government  Pos  tion:  Assistant  Chief. 

Engineering.  N  ass  Media  Bureau 

3.  Event:  Great  Lak  »  Broadcasting 

Conference  ana  Expo 

4.  Sponsor  of  Event:  MAB — ^Michigan 

Association  ofBroadcasters 

5.  Sponsor  Address:  819  Washington 

Avenue,  Lansi  ig.  MI  48906 

6.  Location  of  Even  t:  Lansing,  Michigan 
7  Employee's  Role ;  Participate  on  a 

Panel  Discussi  }n 
8.  Ikites  of  Event:  7  /22-23/94 


9.  Travel  Dates:  2/ 


(Mature  of  benefit 


1  Roundtrip  transpor 
tabon 


1-22/94 


Type  and  amount 
of  payment 


Check       In  kind 


$522.00 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

2.  Hotel  room 

54.00 
38.00 
23.50 

3.  Meals  

4.  Ground  transportatxm 

..■.^.»..M. 

Total  „..._ 

IMon-Fed  source:  Same 
as  No.  4 

638J0 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Robert  L.  Baker 

.    Government  Position:  Attorney 
Advisor.  Mass  Media  Bureau 

3.  Event:  Midwest  Broadcasters 

Conference 
4  Sponsor  of  Event:  MBA — Minnesota 
Broadcasters  Association 

5.  Sponsor  >Mdrsss:  3517  Raleigh 

Avenue.  P.O.  Box  16030.  St.  Louis. 
MN  55416 

6.  Location  of  Event:  St.  Louis, 

Minnesota 
7  Emp/oyee'sAo/e:  Government 
Participant  on  the  Panel 

8.  Dates  of  Event:  02/21-22/94 

9.  Trove/  Dates:  02/20-21/94 
10. 


Nature  of  beneft 

Type  and  amount 
of  payment 

Check 

InMnd 

1  Roundtrip  transpor- 
tatwn „ 

$426.00 

~"sdJsi 

86.50 

2.  Hotel  room 

$57in 

3.  Meals  

4.  Ground  transportation 

Total „..; 

Non-Fed  source:  Same 
as  No.  4 

552.00 

57.00 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Andrew  C.  Barrett 
Government  Position:  Commissioner 

3.  Event:  NAB  94 

4.  Sponsor  of  Event:  NAB — National 

Association  of  Broadcasters 

5.  Sponsor  Address:  1771  N  Street. 

N.W.,  Washington.  D.C  20036 

6.  Location  of  Event:  Las  Vegas,  Nevada 
7  Employee's  Role:  Attending  the 

Convention 
8.  Dates  of  Event:  03/20-24/94 
9;  Travel  Dates:  03/19-22/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

InMnd 

1  ftoundtrip  transpor- 
tation „...„... 

3.  Meals 

$314.00 
207.00 
142.60 

——.•..»• 
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Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

4.  Ground  transportation 
telephone 

75.00 

Total „ 

Non-Fed  saxce:  Same 
as  No.  4 

738.50 

... 

1  Agency:  Federal  Communications 
Commission 

2.  Employee:  Robert  F.  Cleveland 
Government  Position:  Scientist.  Office 

of  Engineering  ft  Technoloey 

3.  Event:  NAB  '94 

4.  Sponsor  of  Event:  NAE-^ationai 

Association  of  Broadcasters 

5.  Sponsor  Address:  1771  N  Street, 

N.W..  Washington.  D.C.  20036 

6.  Location  of  Event:  Las  Vegas.  Nevada 
7  Emp/oyee's  ro/e:  Attendii^  the 

ODnvention 

8.  Dates  of  Event:  3/20-24/94 

9.  Trove/  Dotes:  3/20-23/94 
10. 


T)^andamour« 

Nature  of  beneM 

of  payment 

Check 

InMnd 

$316J» 

2.  Hotel  room 

207.00 

3.  Meals „ 

142.50 

4  Ground  transportatton 

telephone „.. 

52.50 



Total 

71800 

Non-Fed  source:  Same 

**'*'—'***-*' 

asfMo.4 

1  Agency:  Federal  Commtmications 
Commission 

2.  Employee:  Larry  D.  Eads 
Government  Position:  Chief,  Audio 

Services  Division.  Mass  Media 
Bureau 

3.  Event:  NAB  '94 

4.  Sponsor  o/Event:  NAB— Natiood 

Association  of  Broadcasters 

5.  Sponsor  Address:  1771  N  Street. 

N.W..  Washington.  D.C  20036 

6.  location  of  Event:  Las  Vegas.  Nevada 
7  £mp/oyee'sro/e:  Attending  the 

CiMiveotioa 
8.  Dates  of  Event:  3/20-24/94 
9  Trai'e/ Dotes;  3/21-23/94 
10. 


Natwe  of  benefit 

Type  and  amount 
of  payment 

Check 

InMnd 

I.RoundMptranspor- 
tatton 

2.  Hotel  nxwi 

3.  Meals 

$290.00 
207.00 
133.50 

96.00 



4.  Ground  transportatton 
•eiepnone  ~ 

- 

Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

InMnd 

Total 

726.00 

Non4=ed  source:  Same 
aslMo.  4 

1  Agency:  Federal  Communications 
Commission 

2.  Employee:  Brian  F.  Pontes 
Government  Position:  Senior  Advisor 

to  Commissioner  James  H.  Quelle 

3.  Event:  NAB  '94 

4.  Sponsor  of  Event:  NAB— National 

Association  of  Broadcasters 

5.  Sponsor  Address:  1771  N  Street, 

N.W..  Washington.  D.C  20036 

6.  Location  of  Event:  Las  Vegas.  Nevada 
7  Employee's  Role:  Attending  the 

Convention 

8.  Dates  of  Event:  3/20-24/94 

9.  Trove/  Date.s.  3/18-23/94 
10. 


Nature  of  beiielH 

Type  and  amount 
of  payment 

Check 

InMnd 

$354.00 

207.00 

171.00 

10.00 

1  Houiui^^  transpor- 
tation           .     ._ 

2.  Hotel  room 



3.  Meals  

*"**""■"•' 

'••"•"*••"•• 

4.  (jTouno  transportalKm 



Total  ..„ _ „. 

Norv-Fed  source:  Same 
as  No.  4 

742.00 

1.  Agency.  Federal  Communications 

Commission 

2.  Employee:  Milton  O.  Gross 
Government  Position:  Quef,  Fairness/ 

Political  Programming  Branch. 
Mass  Media  Bureau 

3.  Event:  NAB  '94 

4.  Sponsor  o/Evenf:  NAB— National 

Association  of  Broadcasters 

5.  Sponsor  Address:  1771 N  Street. 

N.W.,  Washington.  D.C  20036 

6.  Location  of  Event:  Las  Vegas,  Nevada 

7.  Employee's  Role:  Attending  the 

OMivention 

8.  Dates  of  Event:  3/20-24/94 

9.  Travel  Dates:  3/19-23/94 
10. 


Nature  of  benefit 

Type  and  amoi  sit 
of  payment 

Check 

biMnd 

1.  Roundtrip  transpor- 
tation   

$314.00 
270u00 
171  X» 
117j00 

2.»HoWroom.^ ._ 

3.  Meals 

4.  Ground  transportatkM 

- 

Total 

Non-Fed  sowctt  Same 
as  No.  4 

878.00 

1  Agency:  Federal  Communications 
Commission 

2.  Employee:  William  C  Hassinger 
Government  Position:  Chief. 

Engineering.  Mass  Media  Bureau 

3.  Event:  NAB  '94 

4.  Sponsor  of  Event:  NAB— National 

Association  of  Broadcasters 

5.  Sponsor  Address:  1771  N  Street. 

N.W.,  Washington.  D.C.  20036 

6.  Ijxation  of  Event:  Las  Vegas.  Nevada 
7  Employee's  Role:  Attending  the 

Convention 

8.  Dates  of  Event:  3/20-24/94 

9.  Travel  Dates:  3/21-23-94 
10. 


Nature  of  benea 

Type  and  amount 
of  payment 

Check 

in  kind 

1  Roundtnp  transpor- 
tation   —...__„ 

$291.00 

138.24 

104.50 

41.00 

4.17 

2.  Hotel  room 

3.  Meals  

4.  Ground  tranaponation 

5.  Telephone 



Total 

578.91 

Non-Fed  source:  Same 
as  No.  4. 

.  Agency:  Federal  Communications 
Commission 

2.  Employee:  Charles  W.  Kelley 
Government  Position:  Chief. 

Enforcement  Division,  Mass  Media 
Bureau 

3.  Event:  NAB  "94 

4.  Sponsor  of  Event:  NAB— National 

Association  of  Broadcasters 

5.  Sponsor  Address:  1771  N  Street, 

N.W.,  Washington.  D.C  20038 

6.  Location  of  Event:  Las  Vegas.  Nevada 

7.  Employee's  Role:  Attending  the 

Convention 

8.  Dates  of  Event:  3/20-24/94 

9.  Travel  Dates:  3/19-24/94 
10. 


Nature  of  benefit 

Type  and  amount 
ofpaymert 

Check 

InMnd 

$292.00 

346.00 

209.00 

49.00 

1.  Hourxitnp  Iranspor- 
talwn 

2.  Hotel  room 

3.  Meals  .__ 

4.  Ground  transportation 

--T.....,..j 

Tolil 

896.00 

Non-Fed  source:  Same 

as  No.  4 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  William  E.  Kermard 
Government  Position:  General 

Counsel 

3.  Event:  NAB  "94 

4.  Sponsor  of  Event  NAB — National 

/Association  of  Broadcasters 
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5.  Sponsor  Address:  1771  N  Street, 

N.W.,  Washington,  D.C.  20036 

6.  Location  of  Event:  Las  Vegas,  Nevada 

7.  Employee's  Role:  Attending  the 

Convention 

8.  Dates  of  Event:  3/2Q-24/94 

9.  Travel  Dates:  3/19-23/94 
10. 


Nature  of  benefit 


1  Roundtrip  transpor- 
tation   

2.  Hotel  room 

3.  Meals  

4.  Ground  transportation 

5.  Telephone 


Total  ...„ 

NorvFed  source:  Same 
as  No.  4 


Type  and  amount 
of  payment 


Check       In  kind 


$291.00 

276.00 

143.00 

1B6.25 

15.25 


S28.00 


1  Agency:  Federal  Communications 
Commission 

2.  Employee:  Barbara  A.  Kreisman 
Government  Position:  Chief,  Video 

Senices  Division,  Mass  Media 
Bureau 

3.  Event:  NAB  '94 

4.  Sponsor  of  Event:  NAB— National 

Association  of  Broadcasters 
5  Sponsor  Address:  1771  N  Street, 

.N.W.,  Washington,  D.C.  20036 
6.  Location  of  Event:  Las  Vegas,  Nevada 
7  £njp/o_vee"s/?o/e:  Attending  the 

Convention 

8.  Dates  of  Event:  3/20-24/94 

9.  Tmvel  Dates:  3/20-23/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1  Roundtrip  transpor- 
tation   

S316.00 

207.02 

123.50 

83.75 

15.28 

2.  Hotel  room 

3.  Meals  

4  Ground  transportation 

5.  Telephone 

Total 

745.55 

NorvFed  source:  Same 
as  No.  4 

1  Agency:  Federal  Communications 
Commission 

2.  Employee:  Blair  S.  Levin 
Government  Position:  Chief  of  Staff 

for  Chairman  Reed  E.  Hundt 

3.  Event:  NAB  '94 

4  Sponsor  of  Eveni:  NAB — National 
Association  of  Broadcasters 

5i  Sponsor  Address:  1771  N  Street, 
N.W.,  Washington,  D.C.  20036 

6.  Location  of  Event:  Las  Vegas,  Nevada 

7  Employee's  Role:  Attending  the 
Convention 

8.  Pates  of  Event:  3/20-24/94 


9.  Travel  Date^:  3/19-24/94 
10. 


Nature  of  b4  nefil 


1  Roundtrip  I 
tation 

2.  Hotel  room 

3.  Meals 

4.  Ground  I 

5.  Telephone 


trai  spor- 


transi  ortation 


Total 

Non-Fed  source 
as  No.  4 


1  Agency: 
Commi 

2.  Employee: 
Government 

Advisor  t( 
C.  Barrett 

3.  Event:  NAB 

4.  Sponsor  of. 

Associatic  n 

5.  Sponsor  Ad  iress 

N.W.,  Wa^hingt 

6.  Location  of 
7  Employee's 

Conventi 

8.  Dates  ofE 

9.  Travel  Datei 
10. 


Fe<  eral  Communications 
issi )n 

qyron  F  Marchant 
Position:  Senior  Legal 
Commissioner  Andrew 

'94 

'vent:  NAB— National 
of  Broacasters 

1771  N  Street, 
on,  D.C.  20036 
Went:  Las  Vegas,  Nevada 
?o/e:  Attending  the 

en 


ive  nt 


Nature  of  be  lefit 


1   Roundtrip  trar^por- 
tation 

2.  Hotel  room 

3.  Meals  

4.  Ground  trans(f>rtation 

5.  Telephone 


Total 

NorvFed  source: 
as  No.  4 


iissK  n 


1 .  Agency: 

Comm 

2.  Employee: 
GovemmentjPi 

to  Commi^ioner 

3.  Event:  NAB 

4.  Sponsor  of  A^ent 

Associatio  i 

5.  Sponsor  Adi  ress 

N.W.,  Wa4i 

6.  Location  of 
7  Employee's 

Conventioi  i 

8.  Dates  ofE\ 

9.  Travel  Datei 
10. 


Same 


Type  and  amount 
of  payment 


Check 


$316.00 

276.00 

180.50 

38.00 

53.84 


864.34 


In  kind 


3^20-24/94 
3/20-24/94 


Same 


type  and  amount 
of  payment 


Check       In  kind 


$316.00 

161.50 
78.50 
61.93 


617.93 


$280.00 


280.00 


Fed  sral  Communications 


Nfaureen  O'Connell 
'osition:  Legal  Advisor 
James  H.  Quello 
194 

;  NAB— National 
of  Broadcasters 

1771  N  Street, 
ington,  D.C.  20036 
vent:  Las  Vegas,  Nevada 
'ole:  Attending  the 


t:  3/20-24/94 
3/20-23/94 


Nature  of  benefit 

Type  and  amount 
of  payment 

' 

Check 

In  kind 

1  Roundlnp  transpor- 
tatkKi 

$290.00 

207.00 

113.50 

73.00 

34.41 

2.  Hotel  room 1 ..... 

3.  Meals 

4.  Ground  transportation 

5.  Telephone 

Total 

717.91 

Non-Fed  source:  Same 
as  No.  4 

■ 

Agency  Federal  Communications 
Commission 

2.  Employee:  Robert  M.  Pepper 
Government  Position:  Chief,  Office 

Plans  and  Policy 

3.  Event:  NAB  '94 

4.  Sponsor  o/Evenf;  NAB— National 

Association  of  Broadcasters 

5.  Sponsor  Address:  1771  N  Street, 

N.W.,  Washington,  D.C.  20036 

6.  Location  of  Event:  Las  Vegas,  Nevada 
7  £mp/oyee's/?o/e;  Attending  the 

Convention 

8.  Dates  of  Event:  3/20-24/94 

9.  Travel  Dates:  3/20-22/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1   Rourxltrip  transpor- 
tation   

S302.00 

138.00 

76.00 

44.50 

2.  Hotel  Room  ..: 

3.  Meals  

4.  Ground  transportatk>n 

Total 

560.50 

f>4on-Fed  source:  Same 
as  No.  4 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  James  H.  Quello 
Government  Position:  Commissioner 

3.  Event:  NAB  '94 

4.  Sponsor  o/ Event;  NAB— National 

Association  of  Broadcasters 

5.  Sponsor  Address:  1771  N  Street, 

N.W.,  Washington.  D.C.  20036 

6.  Location  of  Event:  Las  Vegas.  Nevada 
7  £mp/oyeie'si7o/e;  Attending  the 

Convention 

8.  Dates  of  Event:  3/20-24/94 

9.  Travel  Qates:  3/19-24/94 

10.  - 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1  Roundtrip  transpor- 
tation   

S314.00 

.00 

209.00 

89.00 

2.  Hotel  room 

372.60 

3.  Meals 

4.  Ground  transportation 

64420 


Fedwal  Regfeter  /  Vol  59.  No.  23 )  I  Wednesday.  December  14,  1994  /  Notices 


fi.  Inrjifinn  nf'Rvi'nf-  Anatioim 


R      rtntoc  r\t  CirAnt.  Q  /I  C  lt\A 


Federal  Register  /  Vol  59.  No.  239  /  Wednesday.  December  14.  1994  /  NoUces 


64419 


Nature  o(  benefit 

Type  and  amount 
of  payment 

Check 

in  kind 

Total „ 

Non-Fed  source:  Same 
as  No.  4 

612.00 

372.60 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Richard  M.  Smith 
Government  Position:  Oiief.  Field 

Operations  Bureau 

3.  Event:  NAB  '94 

4.  Sponsor  o/Fvenf:  NAB— National 

Association  of  Broadcasters 

5.  SponstH- Address:  1771  N  Street. 

N.W.,  Washington.  D.C.  20038 

6.  location  of  Event:  Las  Vegas,  Nevada 

7.  Emphyees  Role:  Attending  the 

Convention 

8.  Dates  of  Event:  3/20-24/94 

9.  Travel  Dates:  3/19-23/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1.  Roundtrip  transpor- 
tation.. 

2.  Hotel  room - 

$526.00 

276.00 

190.00 

23.00 

43.46 

•— 

3.  Mairis  ...™ „..„ 

4.  Ground  transportMion 

5.  Telephone  &  Fax 

— - 

Total  .„ „ 

Non-Fed  source:  Same 
as  No.  4 

1058.46 



.  Agency:  Federal  Communications 
Commission 

2.  Employee:  Lisa  B.  Smith 
Govemntent  Position:  Legal  Advisor 

to  Commissioner  Andrew  C  Barrett 

3.  Event:  NAB  '94 

4.  Sponsor  of  Event:  NAB— National 

Association  of  Broadcasters 

5.  Sponsor  Address:  1771  N  Street. 

N.W..  Washington.  D.C.  20036 

6.  Location  of  Event:  Las  Vegas,  Nevada 
7  Employee's  Role:  Attending  the 

Convention 

8.  Dates  of  Event:  3/20-24/94 

9.  Travel  Dates:  3/19-23/94 


10. 

Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1 .  Roundbp  Transpor- 
tation   ; 

2.  Hotel  Room 

$316.00 
276.00 
190.00 

58.00 
49.38 

••^■••^••■•«. 

3.  Meals  ...» 

*"■"■"*•*•' 

4.  Ground  Transpor- 
tation   „„.„ 

^« 

Total 

889.38 

Non-Fed  source:  Same 
as  No.  4 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Merrill  Spiegel 
Government  Position:  Special 

Assistant  to  Chairman  Reed  E. 
Hundt 

3.  Evem.NAB'94 

4.  Sponsor  of  Event:  NAB— National 

Association  of  Broadcasters 

5.  Sponsor  Address:  1771  N  Street. 

N.W..  Washington.  D.C.  20036 

6.  Location  of  Event  Las  Vegas,  Nevada 

7.  Employee's  Role:  Attending  the 

Convention 

8.  Dates  of  Event:  3/20-24/94 

9.  Travel  Dates:  3/10-24/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

InMnd 

1  Roundlnp  transpor- 
tatkxi 

$316.00 

278.00 

190.00 

46.00 

62.61 

2.  Hotel  room .* 

3.  Meals 

4.  Ground  transportatkxi 

5.  Telephone _.„ 

... 

Total 

Norv-Fed  source:  Same 
asNa4 

890.61 

1.  Agency:  Fedwal  COmmunicationsy 

Commission 

2.  Employee:  Roy  J.  Stewart 
Government  Position:  Chief.  1 

Media  Bureau 

3.  Event- NAB '94 

4.  Sponsor  of  Event:  NAB— National 

Association  of  Broadcasters 

5.  Sponsor  Address:  1771  N  Street 

N.W..  Washington,  D.C.  20036 

6.  Location  of  Event:  Las  Vegas,  Nevada 

7.  Employee's  Role:  Attending  the 

Conventicm 

8.  Dates  of  Event:  3/20-24/94 

9.  Travel  Dates:  3/19-24/94 

10.  » 


Nance  of  beneit 

Type  and  anxNjnt 
of  payment 

Check 

in  kind 

I.Roundkip  transpor- 
tation .. 

2.  Hotel  room 

3.  Meals _ 

4.  Ground  transportation 

5.  Telephone 

$291.00 

276.00 

171.00 

55.00 

7.22 



Total 

800.22 

Non-Fed  source:  Same 
asf^o.  4 

1.  AgefTcy:  Federal  Commimications 

Commission 

2.  Emp/oyee.- Alexandra  M.  Wilson 
Government  Position:  (3iief.  Cable 

Services  Division 

3.  Event:  NAB  '94 


4.  Sponsor  of  Event:  NAB— National 

Association  of  Broadcasters 

5.  Sponsor  Address:  1717  N  Street,  NW.. 

Washington,  DC  20036 

6.  Location  of  Event:  Las  Vegas.  Nevada 

7.  Employee's  Role:  Attending  the 

Cbnvention 

8.  Dates  of  Event:  3/20-24/94 

9.  Travel  Dates:  3/19-24/94 
10. 


Nature  of  benefN 

Type  and  amount 
of  payment 

Check 

in  kind 

1- Roundtrip  transpor- 
tation   _.„...„..„ 

2.  Hotel  room 

3.  Meals 

4.  Ground  transportation 

5.  Telephone 

$314.00 

345.00 

209.00 

12.00 

166.43 



"••"•—•"•• 

Total „„ 

Non-Fed  source:  Same 
as  No.  4 

1,046.43 



1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Roy  J.  Stewart 
Government  Position:  Chief.  Mass 

Media  Bureau 

3.  Event:  OAB  Winter  Convention 

4.  Sponsor  of  Event:  OAB— Oklahoma 

Association  of  Broadcasters 

5.  Sfionsor  Address:  6520  N.  Western. 

Suite  104,  CNdahoma  City,  CMC 
73116 

6.  Location  of  Event:  Oklahoma  City. 

Oklahoma 

7.  Employee's  Role:  Speaker  on  FCC 

Rules  and  R^s 

8.  Dates  of  Event:  ^4-5/94 
"  Trai'e/Itates;  2/3-4/94 


10. 


Nature  of  benefit 

Type  and  amount 
ofpaymert 

Check 

In  kind 

$403.00 
51.00 
45.50 
39.25 

1.  noundvp  transpor- 
tatton _ _ 

2.  Hotel  room 

3.  Meals  : 



4.  Ground  transportation 

Total 

538.75 

Non-Fed  source:  Same 
as  No.  4 

Agency:  Federal  Communications 
Commission 

2.  Employee:  Jonathan  D.  Levy 
Government  Position:  Industry 

Economist  Office  of  Plans  and 
Policy 

3.  Event:  SBCA  Trade  Show 

4.  Sponsm-  of  Event:  SBCA— Satellite 

Broadcasting  and  Communications 
Association 

5.  Sponsor  Address:  225  Reinekers 

Lane.  Suite  500,  Alexandra.  VA 
22314 
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6.  Location  of  Event:  Anaheiin. 

California 

7.  Employee's  Role:  Address  Board  of 

Directors  Meeting 

8.  Dates  of  Event:  2/9-12/94 

9.  Travel  Dates:  2/8-12/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1.  Roundtrip  transpor- 
tation   

$400.00 
288.15 
142.50 
109.00 

2.  Hotel  room 

3.  Meals 

4.  Grourtd  transportation 



Total 

^4on-Fed  source:  Same 
as  1^.  4.  Association 

939.65 

1.  Agency:  Federal  Ck)minunications 

Commission 

2.  Employee:  Thomas  P.  Stanley 
Government  Position:  Chief  Engineer, 

Oflice  of  Engineering  and 
Technology 

3.  Event:  "PCS  and  Local  Exchange 

Services"  Conference 

4.  Sponsor©/ Event;  Alexander 

Resources 

5.  Sponsor  Address:  5222  E.  Via  Buena 

Vista,  Scottsdaie,  AZ  85253 

6.  Location  of  Event:  Scottsdaie,  Arizona 

7.  Employee's  Role:  Speaker 

8.  Dates  of  Event:  3/24/94 

9.  Tmvel  Dates:  3/24/94 
10. 


Nature  of  benefit 

Type  and  amount 

of  payment 

Check 

In  kind 

1.  Roundtrip  transpor- 
tation   

2.  Hotel  room 

$168.00 
132.30 

— 

3.  Meals  

$50  00 

4.  Ground  transportation 

48.00 

.  Total 

No»»-Fed  source:  Same 
as  No.  4 

348.30 

50.00 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Jonathan  D.  Levy 
Government  Position.  Industry 

Economist,  Office  of  Plans  and 
Policy 

3.  Event:  SkyFORUM  Business 

Conference 

4.  Sponsor  of  Event:  SBCA— Satellite 

Broadcasting  and  Communications 
Association 

5.  Sponsor  Address:  225  Reinekers 

Lane,  Suite  600,  Alexandria,  VA 
22314 

6.  Location  of  Event:  New  York  City,  ' 

New  York 
7  £mp/oyee's/?o/e:  Speaker  at 
Symposium 


v(  firt 


8.  Dates  ofE\ 

9.  Travel  Dot^. 
10. 


Nature  of  be  nefit 


1  Roundtrip  tra^spor- 
tatk)n 

2.  Hotel  room 

3.  Meals 

4.  Ground  1 


trans  iortatk)n 


Total 

Non-Fed  source 
as  No.  4 


1.  Agency:  Fet  eral  Communications 


Commiss  sn 


fir 


2.  Employee 
Governmen, 

Advisor 

3.  Event:  34th 

Conventi4n 

4.  Sponsor  of 

Associati 
3.  Sponsor  A<kiress 
Austin, 

6.  Location  oj 

7.  Employee's 

Panel  Reg^ 

8.  Dates  ofE\ 

9.  Travel  Date  i 
10. 


}Ann  Lucanik 
Position:  Attorney 

Cable  Services  Division 
i\nnual  Trade  Show  and 


,TC 

ofv 


Nature  of  be  r>efit 


1  Roundtrip  transpor- 
tation 

2.  Hotel  room  .. 

3.  Meals 

4.  Ground  i 

5.  Telephone 


Total 

Non-Fed  source 
as  No.  4 


3/15/94 
3/14-15/94 


Same 


Type  and  anwunt 
of  payment 


Check       In  kind 


$146.00 

142.00 

57.00 

87.00 


432.00 


Went:  Texas  Cable  TV 

in 

.  P.O.  Box  13518, 
78711 

Ivent.  San  Antonio,  Texas 
Fole:  Participation  on  a 


V(  nt 


2/23-25/94 
;  2/23-26/94 


transi  lortation 


Same 


Type  and  amount 
of  payment 


Check       In  kind 


$353.00 

301.50 

109.00 

118.00 

2.00 


883.50 


1.  Agency  Fe(  eral  Communications 

Commissi  in 

2.  Employee.  I  larion  R.  Gordon 
Governmen,  Position.  Attorney, 

Common  i^arrier  Bureau 

3.  Event.  TL\ !  art  68/CS03,  NAFTA. 

Conformil  y  Assessment  Seminar 

4.  Sponsor  of .  'vent  TIA— 

Telecomn  unications  Industry 
Associati(  n 

5.  Sponsor  Ad  Iress.  2001  Pennsylvania 

Avenue,  f  .W.,  Suite  800, 
WashingK  n.  D.C.  20006-1813 

6.  Location  of  zvent.  Clearuater,  Florida 

7.  Emp/oyee'sFo/e.  Speaker 

8.  Dates  ofEvt  nt:  3/2-4/94 

9.  Travel  Dat^:  3/1-4/94 
10. 


f>4ature  of  benettt 

Type  and  amognt 
of  payment 

Check 

In  kind 

1.  Roundtrip  transpor- 
tation   

2.  Hotel  room 

3.  Meals 

$326.00 

258.00 

108.00 

50.00 

4.  Ground  transportation 

_.« 

Total 

Non-Fed  source:  Same 
as  No.  4 

■    742.00 

• — - — 

1.  Agency  Federal  Communications 

Commission 

2.  Employee:  Byron  F.  Merchant 
Government  Position:  Senior  Advisor 

to  Commissioner  Andrew  C.  Barrett 

3.  Event:  Spring  Investment  Conference 

4.  Sponsor  of  Event:  Duff  &  Phelps 

Investment  Research  Company 

5.  Sponsor  Address:  55  East  Monroe 

Street,  Chicago,  IL  60603 

6.  Location  of  Event:  Chicago,  Illinois 

7.  Employee's  Role:  Speaker 

8.  Dates  of  Event:  4/28-29/94 

9.  Travel  Dates:  4/28-5/1/94 
10. 


Nature  of  benefit 

Type  sind  amount 
of  payment 

Check 

In  kind 

1  Roundtrip  transpor- 
tation   '. 

$149.00 
312.00 
152.00 

88.00 

29.63. 

172.67 

2.  Hotel  room „. 

3.  Meals   

4.  Parking,  mileage  and 
taxi 

5.  Telephone 

6.  Car  rental ..... 

Total 

Non-Fed  source:  Same 
as  No.  4. 

S903.30 

••  • 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  William  E.  Kennard 
Government  Position:  General 

Counsel 

3.  Event:  FCBA  1994  Annual  Seminar 

4.  Sponsor  of  Event  Federal 

Communications  Bar  Association — 
FCBA 

5.  Sponsor  Address:  1722  Eye  Street, 

N.VV.,  Suite  300.  Washington,  D  C 
20006 

6.  Location  of  Event:  Farmington, 

Pennsylvania 
7  E/np/oyee's  flo/e:  Panelist 

8.  Dates  of  Event:  5/13-15/94 

9.  Trove/  Dates:  5/13-15/94 
10. 


Nature  of  benefit 

Type  and  amount 
.of  payment 

Check 

In  kind 

1 .  Roundtnp  transpor- 
tatton 

S95.00 

V... 

Nature  of  benefit 

Type  and  amount 
ofpeymeni 

Check 

In  kind 

2.  Hotel  room 

$350  00 
78.00 

3.  Meals 

4.  PaikinB.  milBage  and 
taxi „ 

— ;....... 

Total  „ 

95.00 

428.00 

Nort-Fed  source:  Same 
as  No.  4 

1.  A^ncy.  Federal  Communications 

Commission 

2.  E/np/oyee:  Byron  F.  Merchant 
Government  Position:  Senior  Advisor 

to  Commissioner  Andrew  C  Barrett 

3.  Event:  FCBA  1994  Annual  Seminar 

4.  Sponsor  of  Event.  Federal 

Communications  Bar  Association— 
FCBA 

5.  Sponsor  Address:  1722  Eye  Street. 

N.W.,  Suite  300.  Washington.  D.C. 
20006 

6.  Uxation  of  Event  Farmington. 

Pennsylvania 

7.  Emp/oyee'si?o/e:  Panelist 

8.  Dates  of  Event  5/13-15/94 

9.  Travel  Dates:  5/13-15/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1.  Roundtrip  transpor- 
tatton 

$90.00 

2.  Hotel  room 

$350.00 
60  00 

3.  Meals .„ 

4.  Parking,  mileage  and 
taxi 

5.  Telephone 

i.eb 

Toti 

NorvFed  source:  Same 
as  No.  4 

91.60 

410.00 

1.  Agency:  Federal  Communications 

Commission 

2.  E/np/oyee:  Maiu^en  O'Connell 

Government  Position:  Attorney 

Advisor  to  Commissioner  James  H. 
Quello 

3.  Event  FCBA  1994  Annual  Seminar 

4.  Sponsor  of  Event  Federal 

Communications  Bar  Association— 
FCBA 

5.  Sponsor  Address:  1722  Eye  Street. 

NW..  Suite  300.  Washington.  DC 
20006 

6.  Location  of  Event  Farmington , 

Pennsylvania 

7.  Employee's  Role:  Panelist 

8.  Dotes  of  Event  5/13-15/94 

9.  Trove/  Dates:  5/13-14/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1.  Roundtrip  transpor- 
tatk)n 

2.  Hotel  room 

3.  Meals  .............„_. 

4.  Parking,  mileage  and 
taxi „ 

• 

iiissiso 

35.00 

5.  Car  rental  and  gas  .... 

$94.51 

Totrt  ..„. „.„ 

Non-Fed  source:  Same 
as  No.  4 

94.51 

220.50 

Nature  of  benefit 

Type  and  anwunt 
of  payment 

Check 

In  kind 

1.  Roundtrip  transpor- 
tatkin „. 

2.  Hotel  room 

$326.00 

189.00 

3.  Meals 

4.  Parking,  mileage  and 
taxi 

42.00 

Total „ 

Non-Fed  source:  Same 
as  No.  4 

368.00 

466.00 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Merrill  Spiegel 
Government  Position:  Attorney 

Advisor  to  Chairman  Reed  E.  Hundt 

3.  Event  FCBA  1994  Annual  Seminar 

4.  Sponsor  of  Event  Federal 

Communications  Bar  Association— 
FCBA 

5.  Sponsor  Address:  1722  Eye  Street. 

NW..  Suite  300.  Washington.  DC 
20006 

6.  Location  of  Event:  Farmington. 

Pennsylvania 

7.  Employee's  Role:  Panelist 

8.  Dates  of  Event  5/13-15/94 

9.  Travel  Dates:  5/13-14/94 
10. 


1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Mary  Ellen  Bums 
Government  Position:  Chief. 

Consumer  Protection  Division, 
Cable  Services  Bureau 

3.  Event:  NCTA  43RD  Annual 

Convention  and  Exposition 

4.  Sponsor  of  Event  National  Cable 

Television  Association— NCTA 

5.  Sponsor  Address:  1724  Massachusetts 

Avenue.  NW..  Washington.  DC. 
2QD36 

6.  Location  of  Event  New  Orleans. 

Louisiana 

7.  Employee's  Role:  Speaker 

8.  Ehtes  of  Event  5/22-25/94 

9.  Travel  Dates:  5/23-25/94      , 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1.  Roundtrip  transpor- 
tatk>n „ 

$90.00 

2.  Hotel  room 

3.  Meals  .._ 

4.  Parking,  mileage  and 
taxi 

$185.50 
50.00 

5.  Telephone „ 

4.00 

,,,, ., 

Total 

Non-Fed  source:  Same 
as  No.  4 

94.00 

235.50 

Nature  of  benefit 


1  Roundtrip  transpor- 
tation   

2.  Hotel  room ..... 

3.  Meals  

4.  Parking,  mileage  and 
taxi „ 


Total 

Non-Fed  source: 
as  No.  4 


Same 


Type  and  amount 
of  payment 

Check 

In  kind 

$416.00 

132.00 

93.50 

10.00 

"*•"""'* 

651.50 

1.  Agency:  Federal  Communications 

Commission' 

2.  Employee:  Thomas  P.  Stanley 
Government  Position:  Chief  Engineer. 

Office  of  Engineering  and 
Technology 

3.  Event  KMB  Conference 

4.  Sponsor  o/Even^•  KMB  Associates 

Inc. 

5.  Sponsor  Address.  437  3rd  Avenue  N.. 

Tierra  Verde.  FL  33715 

6.  Location  of  Event  St.  Petersburg. 

Florida 
7  Employee's  Role:  Participate  in 
Conference 

8.  Dafes  o/Even/;  5/1-3/94 

9.  Travel  Dates:  5/1-3/94 
10. 


Agency:  Federal  Communications 
Commission 

2.  Employee:  James  R.  Coltharp 
Government  Position.  Special 

Assistant  to  Commissioner  Andrew 
C.  Barrett 

3.  Event:  NCTA  43rd  Annual 

Convention  and  Exposition 

4.  Sponsor  of  Event  National  Cable 

Television  Association— NCTA 
5  Sponsor  Atfdre«j.  1724  Massachusetts 

Avenue.  NW.,  Washington.  DC 

20036 
6.  Location  of  Event  New  Orleans. 

Louisiana 
7  Emp/oy<?e'si?o7e.  Panelist 

8.  Dates  of  Event  05/22-25/94 

9.  Travel  Dates:  05/22-26/94 
10. 
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NMmortMfwIil 

Tyiw  and  amount 

• 

Check 

Inland 

r  Roundtrip  transpor- 

S4t&00 
264i0» 
153.00 

48l60 

21.50 

ZHbWraom 

9  MfliI? 



4.  Pailung.  miaage  and 

tau     ., 

5.Ta«Bprione  ..  „ 



ToW _... 

Non-Fed  source:  Same 
as  No.  4 

SKBLIO 

1.  Agency:  Federal  Commui»*ca(HM» 

CommiaBaB 

2.  Employee:  Ra«d  E  Hniutl 
Government  Petition:  Cbairman 

3.  Event:  NCTA  43rd  Annual 

Convention  and  Exposition 

4.  Sponsor  of  Event:  National  Cable 

Television  Association— NCTA 

5.  Sponsor  Addrest:  1724  Macsacbusetts 

Avenue.  NW^  Washington.  DC 
20036 

6.  Location  of  £vent.- New  Orleans, 

Louisiana 

7.  Employee's  Bole:  Spcaiier 

8.  Dates  ofEweta:  05/22-25/94 

9.  Travel  Dates:  €5/23-24/9* 
10. 


Nature  of  benafit 

Type  and  amount 
atpaynnani 

Check 

In  kind 

1  Roundfrip  transpor- 
tation   

2.  HoMwon        .      . 

3.  Maalft _.. 

4.  Parking,  mileage  and 
taxi  _ 

$416.00 
66.00 
51.00 

t>.OD 

— 

Tolal ^^. 

Non-Fed  source:  Same 
as  No.  4 

$644.00 

1.  Ageney:  Fadenil  Com mtmfcat tons 

Commission 

2.  Employee:P«Tick  Donovan 

GovemjnenfAis(t/on:  Deputy  ChieC 
Cable  Services  Bureau 

3.  Event:  NCTA  43rd  Annual 

Convention  and  Exposltioo 

4.  Sponsor  of  Event  National  Cabia 

Telavisiim  Association— NCTA 

5.  ^KMisor  Address:  1724  MaaachmctU 

Avenue.  NW..  Washington.  DC 
20036 

6.  Location  ofBreat:  New  Olkena. 

Louisiana 

7.  Employee 's  Jloir:  Panaiist 

8.  Dates  ofBrmt  5/22-25^94 

9.  Thive/  DatearSf2^-2»f9t 
10. 


Nature  ot  ban  iM 


1  Rourxttiip  trans  )or- 


2.  HMBf  room 

3  Meals 

4.  Parking,  mileagb 

t> 
5.T( 


lUUM    _ 

Non-Fed  source: 
as  No.  4 


and 


1  ame 


Type  and  amount 

OKI 


Check 


$4t6.00 
204.00 
T53j00 

20i» 
4.75 


•5775 


In  kind 


1.  Agency  Fede  a!  Cbmmunication» 

Commissioi  i 

2.  Employee:  WUTiam  H.  Johnson 
Government  Position:  Deputy  Bureau 

Chief.  Mass  Media  Bureau 

3.  Event:  NCTA  |43rd  Annual 

Conventionjaiui  Exposition 

4.  Sponsor  of  EJent:  Natiraal  CaUe 

Television  Association — NCTA 

5.  Sponsor  Address:  1 724  MaiwchMCtts 

Avenue.  N\  L,  Washington.  DC 
20036 

6.  Location  ofE^ent:  New  OrletfiSw^ 

Louisiana 
7  Employee's  R  tie:  Speaker 

8.  Dates  of  Even  :  5/22-25/94 

9.  Trove/ Dotes:  p/22-25/94 
10. 


Nature  of  ben  it 


1  Roundtrip  transf  or 


How  room  . 

Meals  .„ 

Parking,  miieag  •. 
tsod ._„_„ 


Tow 
Nor»-Fed  source: 
as  No.  4 


and 


-..     777  750 

£  una 


Type  and 

o(  Payment 


Check       InNntf 


$4l6i)0 
19&00 
11SL0O 

44.50 


1.  Agency:  Fede  al  Comimmications 

Commissiot 

2.  Employee:  Mc  redith  J.  Jones 
Government  f  isition.  Chief.  CaMe 

Services  Bufemi 

3.  Event:  NCTA  43rd  Annual 

Convention  mdExposftton 

4.  Sponsor  ofEv  mt:  National  CaUe 

Television  J  ssociation— NCTA 

5.  Sponsor  Addi  rss:1724  Massadrasetts 

Avenue.  N*  .,  Washington.  DC 
20036 

6.  Location  ofEi  9nt:  New  Orleans. 

Louisiana 

7.  Employee's  Ik  le:  Panelist 

8.  Dates  of  Event  5/22-25/94 

9.  Travel  Dates:  i/22-25/94 
10. 


Nature  ot  benefit 

Type  and  amount 
of  poymanf 

Check 

lAkintf 

X  Roundtiip  transpor- 
tation 

2.  Hotel  room  ......... 

3:  Maala 

4L  PaMng;  mileage  and 
taxi „ 

5.  Telephone^ 

401i» 
T98.00 
119.00 

SOLSO 

4.69 



Total  w__.. 

761.59 

Non-Fed  source:  Same 
as  No.  4 

1 .  Agency:  Federal  Communicalioas'' 

CotnniissieD 

2.  Employee:  Michael  L.  Katz 
Government  Positkm:  Chief 

Eoooondst.  OfEce  of  F)an»  ft  Policy 

3.  Event:  NCTA  43rd  Annual 

Convention  and  Ejqiosition 

4.  Sponsor  of  Event:  National  Cable 

Television  Association — NCTA 

5.  Sponsor  Address;  1724  MKsachosefts 

Avenue.  NW..  Washington.  DC 
20036 

6.  Location  of  Event  New  OriMns. 

Louisiana 

7.  Employee's  Role:  Speaker 

8.  Dates  of  Event  5/22-25/94 

9.  Tmwd  Antes:  5/23-25/94 

la 


Nature  o(  benefit 

Type  and  amoimt 
otpapwem 

Clieck 

In  kind 

$422.00 

132.00 

93.50 

21X0 

2.  Hotet  room ............_.. 

3.  Meals  . 



4.  Parking,  miiaage  and 
taxi _ „.. 

Total ._ 

668.50 

Non-Fed  source:  Same 
as  NO.  4 

1.  Agency:  Federal  Conmiunications 

Commission 

2.  Employee:  Biyma  F.  kinchant 
Government  Position:  Senior  Advisor. 

to  ConuaissioBer  Andrew  C  Bvrett 

3.  Event  NCTA  43rd  Amrael 

Conventtoo  asid  Esqioshion 

4.  Sponsor  of  Event:  National  Cable 

Television  Assodatjon— NCTA  • 

5.  Sponsor  Address:  1724  Massadrasetts 

Avenue,  NW.,  Washington.  DC 
20036 

6.  Location  of  Event  New  i 

Louisiana 

7.  Employee's  Role:  Speaker 

8.  Dates  ofEvenL  S/22-2S/94 

9.  Travel  Dates:  5/23-26/94 
10. 
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Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1.  Roundtrip  transpor- 

2.  Hotel  room 

3.  Meels 

4.  Parking,  mileage  and 
*tB]d  r. _ 

$416.00 
198.00 
110.50 

70.00 
8355 

5.Te»epho«e — 

............ 

Total ..... ^ 

878j05 

Non-Fed  source:  Same 
as  No.  4 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  A.  Richard  Metzger 
Government  Position:  Attorney, 

General  Counsel 

3.  Event  NCTA  43rd  Annual 

Convention  and  Exposition 

4.  Sponsor  of  Event  National  Cable 

Televiision  Association — ^NCTA 

5.  Sponsor  Address:  1724  Massachusetts 

Avenue,  NW..  Washington,  DC 
20036 

6.  Location  of  Event  New  Orleans. 

Louisiana 

7.  Employee's  Role:  Speaker 

8.  Dates  of  Event  5/22-25/94 

9.  Travel  Dates:  5/24-25/94 


10. 

Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1  Roundtrip  transpor- 
tation   

$416.00 
59.66 
51.00 

2.  Hotel  room 

3.  Meals 

4.  Parking,  mileage  and 
taxi 

5  Telephone 

Total 

544.64 

Non-Fed  soun:»:  Same 
as  No.  4 

1  Agency:  Federal  Communications 
Commission 

2.  f/np/oyee:  Maureen  O'Connell 
Government  Position:  Attorney 

Advisor  to  Commissioner  James  H. 
Quelle 

3.  Event  NCTA  43rd  Annual 

Convention  and  Exposition 

4.  Sponsor  o/ Event:  National  Cable 

Television  Association — NCTA 

5.  Sponsor  Address:  1724  Massachusetts 
'     Avenue.  NW.,  Washington,  DC 

20036 

6.  Location  of  Event  New  Orleans. 

Louisiana 

7.  Employee's  Role:  Speaker 

8.  Dates  of  Event  5/22-25/94 

9.  Travel  Dates:  5/22-25/94 
10. 


Nature  of  benefit 


1  Roundtrip  transpor- 
tatk>n 

2.  Hotel  room 

3.  Meals 

4.  Parking,  mileage  and 
taxi _..._........ 

5.  Tei^ohone  ....; 

Totrt 

Non-Fed  source:  Same 
as  No.  4 


Type  and  amount 
of  payment 


Check       In  kind 


$401.00 
198.00 
119.00 

75.00 
41.14 


834.14 


1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  James  W.  Olson 
Government  Position:  Chief, 

Competition  Division,  Cable 
Services  Bureau 

3.  Event  NCTA  43rd  Annual 

Convention  and  Exposition      ^ 

4.  Sponsor  of  Event  National  Cable 

Television  Association— NCTA 

5.  Sponsor  Address:  1724  Massachusetts 

Avenue.  NW..  Washington.  DC 
20036 

6.  Location  of  Event.  New  Orleans, 

Louisiana 
7  Emp/oyee'sHo/e:  Speaker 

8.  Dates  of  Event  5/22-25/94 

9.  Travel  Dates:  5/22-25/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

In  kind 

1  Roundtrip  transpor- 

tatkm „ 

2.  Hotel  room  .... 

$370.00 
198.00 
127.50 

88.75 
68.42 



3.  Meals 

4.  Parking,  mileage  and 
taxi 

5.  Telephone  and  Faxes 

Totjy 

852.67 

Noosed  source:  Same 
as  No.  4 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Ronald  Parver 
Government  Position:  Attorney 

Advisor,  Cable  Services  Bureau 

3.  Event  NCTA  43rd  Annual 

Convention  and  Exposition 

4.  Sponsor  of  Event:  National  Cable 

Television  Association— NCTA 

5.  Sponsor  Address:  1724  Massachusetts 

Avenue,  NW.,  Washington,  DC 
20036 

6.  Location  of  Event:  New  Orleans, 

Louisiana 

7.  Employee's  Role:  Speaker 

8.  Dates  of  Event  5/22-25/94 

9.  Travel  Dates:  5/22-26/94 
10. 


Nature  of  benefit 

Type  and  amount 
of  payment 

Check 

Inkmd 

1  Roundtnp  transpor- 
latkxt „ 

2.  Hoiei  room    ..„_. 

3.  Meais „... 

4  Parking,  milage  and 
taxi 

5  Telephone    _.. 

$416.00 

-264.00 

144.50 

36.00 
35.86 

.... 

Total „... 

Non-Fed  source:  Same 
as  No.  4 

896.36 

1.  Agency  Federal  Communications 

Commission 

2.  Employee:  James  H.  Quelle 
Government  Position.  Commissioner 

3.  Event.  NCTA  43rd  Annual 

Convention  and  Exposition 

4.  Sponsor  of  Event:  National  Cable 

Television  Association— NCTA 

5.  Sponsor  Address:  V24  Massachusetts 

Avenue,  NW..  Washington,  DC 
20036 

6.  Location  of  Event:  New  Orleans, 

Louisiana 

7  Emp/oyee's  7?o/e:  Speaker 

8.  Dates  of  Event  5/22-25/94 

9.  Trai'el  Dates:  5/22-25/94 
10. 


Nature  of  hpn^fit 

Type  and  amount 

Check 

In  kind 

1  Rourxltnp  transpor- 
tation   

$416.00 

2.  Hatelranm  ...     .;, 

S219  78 

3.  Meals ...;.........i.... 

102.68 
49.00 

7.82 

4.  Parking,  mileage  A 
taxi 

Total 

Non-Fed  source:  Sante 
as  No.  4 

567.68 

227.60 

1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Merrill  S.  Spiegel 
Government  Position  Attorney 

Advisor  to  Chairman  Reed  E.  Hundt 

3.  Event  NCTA  43rd  Annual 

Convention  and  Exposition 

4.  Sponsor  of  Event:  National  Cable 

Television  Association — NCTA 

5.  Sponsor  Address.  1724  Massachusetts 

Avenue,  N.W..  Washington,  D.C. 
20036 

6.  Location  of  Event  New  Orleans. 

Louisiana 

7.  Employee's  Role:  Speaker 

8.  Dates  of  Event.  5/22-25/94 

9.  Travel  Dates:  5/22-25/94 
10 
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1.  RoundMp  transpor- 


2.  HoMnMxn 

3>  MMR  .H...W. 


.  ramng,nMM9B  & 

turi 

&  T6t6phons  .—,..„_. 

ToW 


Nan-Fetf  acjuca:  Sams 
mNo.4 


Type  and  amount 
of  payment 


Ctwck       In  kind 


$416.00 
19K.aO 
1t0.50 

2&00 
».t1 


761.61 


L 


1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Kathleen  M.  R  Wallman 
Govemmenf  Ptmtiott:  Deputy  Chief, 

CaUa  SorriGBt  BuiwQ 

3.  Event:  NCTA  43fd  AbbuoI 

ConvetkMandEapoeitMiM 

4.  Sponsor  ofEifeuL-  Natioiial  Cabla 

Televmon  A^aociation— NCTA 

5.  Sponsor  Address:  1724  Massachusetts 

Avenue.  N.W..  Washington.  D.C 
20036 

6.  Location  of  Event  New  Orleans. 

Louisiana 

7.  Employee's  Role:  Speaker 

8.  Dotes  of  Event:  5/22-25/54 

9.  Trove/  Dates:  5/22-26/M 
10. 


Nature  of  twneii 

Type  and  amount 
ol  payment 

Check 

In  kind 

1.  fkxmMp  transpor- 

$416.00 
198.00 
119.00 

28.00 
29.82 

. 

2.  HoM  room 

3.  Mtoab 

4.  Partcing.  mileage  & 
taxi 

6.  Telephone .. 

il     i 

!  !           i 

Tottf _.... 

Non-Fed  source:  Same 
at  No.  4 

762.82 



1.  Agency:  Federal  Communications 

Commission 

2.  Employee:  Karen  E.  Watson 
Government  Position:  Chief,  Office  of 

PubKc  Affairs 

3.  Event:  NCTA  43rd  Annual 

Convention  and  Exposition 

4.  Sponsor  of  Event:  ivfationa)  Cable 

Television  Association — NCTA 

5.  Sponsor  Addnss:  1724  Messadiusette 

Avenue.  N.W^  Washington.  D.C 
20036 

6.  Locatkm  of  Event:  New  Oriaans. 

Louisiana 

7.  Employee 's  Rote:  Spedier 

8.  Z>a(es  o/£vcnL- 5/22-25/94    ~ 

9.  Travel  Dates:  5/23-24/94 
10. 


flibenefl 


1 .  Roundtrtp  transp(  r 
tation 

2.  Holer  room 

3.  Meats 

4.  Perking,  mfleage 
taxi 

5. 


Total 

NorvFed  source: 
as  No.  4 


Wednesday,  Deccnfaer  14.  19M  /  Notices 


Sam 


Type  and  aiwwnl 
olpeyment 


Check 


$416.00 
66.00 
51.00 

25.00 


558.00 


In 


1.  Agency:  Federa  Communications 

Commission  ] 

2.  Employee:  }obt  P.  Woi^ 
Government  Pe  sition:  Electronics 

Engineer.  Cal  le  Services  Bmesu 

3.  Event:  NCTA  4ird  Aimual 

Convention  mtd  ExpocttioB 

4.  Sgonsor  ofEvdaf  Netional  Grille 

Telerision  Afsoa'ation — NCTA 

5.  Sponsor  Addr^.  1724  Massachnsetts 

Avenue,  N.M4,  Waefaington,  D.C 
20036 

6.  Location  of  Eve  rU:  New  Orleans, 

Louisiana 

7.  Employee's  Aoie:  Panelist 

8.  Dotes  of  Event:  5/22-25/94 

9.  Trave/ Dates;  5|23-24/94 
10. 


Nature  of  tienefi 


{  1 .  Roundtiip  transp(|r- 

I     tation 

;  2.  Hotel  room 

j  3.  Meals 

{  4.  Pai1ctr)g,  mileage 
I     taxi 


Totat 

NorvFed  source: 
as  No.  4 


Saiie 


Type  and  amount 
of  payniei* 


Check 


$416i» 
264.00 

153i» 

54jOO 


887.00 


In  kind 


1.  Agency:  Federa  Communications 

Commission 

2.  Employee:  Dan  el  F.  Grosh 
Government  Po  iition:  Attorney. 

Common  Car  ier  Bureau 

3.  Eve/It;  OECD  Canfereace 

4.  Sponsor  ofEv^:  Organizati«m  for 

Economic  Co-operation  and 
Developmrentr-^CD 

5.  Sponsor  Addr^:  2.  ni»  Andre- 

Pascal.  7577aParis.  Oedex  1&. 
,  France  I 

6.  Location  ofEve^it:  Paris.  France 

7.  Employee's  Role:  Speaker 

8.  Dates  of  Event:  5/4-7/94 

9.  Travel  Dates:  5(05-6/94 
10. 


^ialHPe  of  beneM 


1.  Roundlrtp  transpor- 


2.  Hotel  room .» 

3.  Meals 

4.  Parking,  mileage  & 
taxi 


TotBi 

Non-Fed  source:  Same 
as  No.  4 


Type  and  amount 
of  payment 


Ctwck      In  kirtd 


$125.44 
216.00 

11.56 


353.00 


1.  Agency:  Fedwal  Commimications 

Coounission 

2.  Employee:  Donna  N.  Lampert 
Govenunent  Axition:  Attorney. 

Common  Carrier  Bureau 

3.  Event:  "2nd  UnivecsiU  dTle: 

Concurrence  et  Intsfconneadoa" 

4.  Sponsor  of  Event:  Universe  De  Fuis 

I  Panthaonr-SfMrixtnne 

5 .  Sponsor  Address:  Centre  De 

M^ematiques,  Econoaiiq^ies,  12. 
Place  Du  Pantheon— 75231  Paris 
Cedex  05 

6.  Location  of  Event  Brest.  France 

7.  Employee's  Role:  Speaker 

8.  Dates  of  Event  6/27-30/94 

9.  Travel  Dates:  6/25-30/94 
10. 


Nature  of  benefit 


1 .  Roundtiip  transpor- 


2.  Hotel  room 

3.1 


Total ,_.. 

Non-Fed  Source: 
Sa(neasNa4 


Type  and  amount  ef 


Oieck 


In  kind 


$3,252.00 
237.50 


3^54aSO 


Federal  Communications  Commission. 

WiHiam  F.  Caton. 

Acting  Secretary. 

\¥R  Doe.  94-3M46  Frted  12-13-94;  ».-45  amf 

BH.uNa  COOK  en»4i-ai 


FEDERAL  IMARfTIME  COMMSSIOIV 

Security  for  the  Protection  of  tti* 
Public  InderanMcatiofi  of  Ihwaowgaia 
for  Nonparfovmanoa  of  TranopoftMfon; 
Notico  of  Isauanco  of  Oertificato 
(ParfofRUHKo) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  RespoDsibility  tor 
Indemnification  of  Passengers  foe 
Nonperformance  of  Tran^oitatian 
pursuant  to  tha  prowisioas  of  Section  3, 
Public  Law  89-777  (46  MJ&XL  %  M7l»)) 
and  the  Federal  Meriting  Commission's 
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implementing  regulations  at  46  CFR  Part 
540.  as  amended: 

Kloster  Cruise  Ltd.  (d/b/a  Norwegian 
Ouise  Line).  Two  Alhamhra  Plaza. 
9th  Floor.  95  Merrick  Way.  Coral 
Gables.  Florida  33134 

Vessel:  LEEWARD 

Dated:  December  8, 1994. 
|osq»h  C  PoUdng, 
Secretary. 

IFR  Doc  94-30680  Filed  12-13-«4;  8:45  ami 
BllXmO  COOC  STM^I^ 


Ocean  Fraiglit  Forwarder  License 
Revocatione 

Notice  is  her^y  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C  app.  1718)  and  the 
regulations  of  the  Qmunission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders.  46  CFR  510. 
License  Number  392 
Name:  Kersten  Shipping  Agracy.  Inc 
Address:  2700  Westchester  Ave., 

Purchase.  NY  10577 
Date  RevtAJed:  November  15. 1994 
Reason:  Surrendered  license 

voluntarily. 
License  Number  2091 
Name:  Edward  J.  Esposito  dba  Edward 

J.  Esposito  k  Co. 
Address:  136  Williams  St..  4th  FL..  New 

York,  NY  10038 
Dete  Revoked:  November  23. 1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number  1032 
Name:  Wehrli  Shipping  Co..  Inc. 
Address:  234  Antoinette  Court,  Brick,  NI 

08723 
Date  Revoked:  November  25. 1994 
Reason:  Failed  to  maintain  a  valid 

surety  bcmd. 
License  Number:  3435 
Name:  Franz  Kroll.  Inc. 
Address:  467  North  Oak  Street. 

Inglewood.  CA  90302 
Date  Revoked:  December  1, 1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

BryuitL.VaBBr«kle. 

Director.  Bureau  of  Tariffs.  Certification  and 
Licensing. 

(PR  Doc.  94-30682  Filed  12-13-94;  8:45  am) 


Fedwal  Maritime  Commissicm 
applications  for  licenses  as  ocean  freigbt 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  app. 
1718  and  46  CFR  510). 
'    Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Frei^t  Forwarders. 
Federal  Maritime  Commission, 
Washington.  DC  20573. 
JDF  IntMiiaticmal  Transport.  2605 

Dublin  Road,  Street,  MD  21154.  Janet 

D.  Frank,  Sole  Proprietor 
Hyun  Sun  Paric-Kim,  11220  West  Road, 

#126,  Houston,  TX  77065,  Sole 

Proprietor 
Thor  Air  Freight  Corp.,  147-05  Guy  R. 

Brewer  Blvd.,  Jamaica,  NY  11434. 

Officers:  Michael  M.  Ono,  President, 

Andrew  M.  Ono,  Vice  President. 

Nunzio  Mastromarino.  Secretary 
Golden  Globe  Transput.  Inc.  2460 

South  161st  Street,  Seattle.  WA 

98158.  Officers:  Peter  B.  Gaan, 

President.  Marcus  A.  Gaan,  CEO 
Atlantic  Pacific  Shipping.  3514  Yuma 

St.,  N.W..  Washiiigton.  DC  20016. 

Dulce  Breya  McCauley.  Sole 

Proprietor 

Dated:  December  8. 1994. 

By  the  Federal  Maritime  Commission. 
Joseph  C  PolUng, 
Secretary. 

[FR  Doc  94-30681  Filed  12-13-94;  8:45  am] 
eaxMO  OODC  srss-ei-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Performance-Baeed  Contracting  for 
Services 

AGENCY:  Executive  Office  of  the 
PresidMit.  Office  of  Management  and 
Budget  (OMB),  Office  of  Federal 
Procurement  Policy  (OFPP). 
ACTION:  OFPP  is  sequesting  information 
on  training  courses  or  programs  with 
regard  to  the  development  of 
performance-based  statements  of  woik 
and  quality  assurance  surveillance 
plans. 


Ocean  Freight  Forwarder  License 
Applicanis 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 


BACKGROUNt>:  A  mapr  contract  reform 
initiative  of  OFPP  is  to  reform  the 
manner  by  which  the  government 
contracts  for  services  by  introducing 
performance-based  contracting  methods. 
Performance-based  contracting  methods 
include  statements  of  wcu'k  comprised 
of  objective,  measureable  performance 
standards;  quality  assurance  plans  and 
incentives  based  on  the  statement  of 
work  criteria:  and  selection  procedures 


which  include  publishing  draft 
solicitations  for  comment. 

To  stimulate  the  government's 
conversion  to  performance-based 
service  contractmg,  OFPP  developed  a 
govemmentwide  project  which  relies  on 
voluntary  pledges  by  individual 
agencies  to  convert  specified  contracts 
for  services  to  performance-based 
contracting  methods.  Twenty-six 
agencies  have  pledged  to  convert  87 
contracts,  with  an  estimated  value  of 
$1.2  bilUon,  to  this  method  of 
contracting.  The  services  covered  by 
these  contracts  range  from  such  basic 
requirem«its  as  janitorial  and  guard 
services  to  computer  maintenance  and 
systems  engineering.  They  will  be 
converted  to  performance-based 
contracting  as  the  current  contracts 
expire  over  the  next  14  months. 
rOMMCNTS:  OFH»  recognizes  that 
devefopment  of  performance-based 
statements  of  work  and  quality 
assurance  plans  will  require  extensive 
training  of  program  and  procurement 
personnel.  As  a  first  step,  the  agencies 
must  be  made  aware  of  training 
opportimities.  We  request  that 
government  ajgencies  and  commercial 
vendors  provide  us  information  on  any 
training  courses  or  programs  that  are 
currently  available  on  development  of 
performance  work  statements  and 
quality  assurance  plans.  Please  provide 
us  widj  the  following  information:  (1) 
The  name  of  the  government  agency  or 
commercial  vendw  offiering  the  training. 

(2)  the  name  of  the  course  of  program, 

(3)  a  general  description  of  the  course 
which  can  include  an  outline  or 
syllabus.  (4)  the  name  of  a  point  of 
contact,  (5)  the  point  of  contact's 
telephone  number,  and  (6)  names  and 
phone  numbers  of  several  references. 

OFPP  will  review  and  consolidate  this 
information  and  provide  it  to  the 
specific  agency  points  of  contact  for  the 
26  agencies  who  are  participating  in  this 
pilot  effort  for  their  information  and 
potential  use. 

DATES:  Comments  in  response  to  this 
Federal  Register  notice  should  be 
received  at  OFPP  by  close  of  business 
December  28, 1994. 
ADDRESSES:  Comments  should  be 
submitted  to  the  OFPP,  New  Executive 
Office  Building.  Room  9001.  725  17th 
Street.  NW..  Washington,  DC  20503. 
Attention:  Stimley  Kaufinan  or  Lind» 
Mesaros. 

FOR  FtlRTMER  INFORMATION  CONTACT: 
Stanley  Kaufman  at  202-395-6810  or 
Linda  Mesaros  at  202-395-4821. 


Administrator. 

[FR  Doc  94-30749  Filed  12-13-94;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 
Agency  Fomw  Under  Review 

AQCNCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTKM:  Notice. 

Background 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (0MB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980.  as  per  5  CFR 
1320.9.  to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9.  Board-approved  collections  of 
information  will  be  incorporated  into 
the  official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  OMB  83-1  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATES:  Comments  must  be  submitted  on 
or  before  December  29,  1994. 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  Docket  number  (or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  Mr.  WitHam  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m..  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  received  may 
be  inspected  in  room  B-1122  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  §  261.8  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.8(a).    . 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Milo  Sunderhauf,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 


Executive  Off  <x  Building,  Room  3208, 
Washington,  I  C  20503. 
FOR  FURTHER  I IFORMATION  CONTACT:  A 
copy  of  the  pr  )posed  form,  the  request 
for  clearance  QDMB  83-1),  supporting 
statement,  ins  ructions,  and  other 
documents  thi  t  will  be  placed  into 
OMB's  public  docket  files  once 
approved  ma>  be  requested  from  the 
agency  clearai  ce  officer,  whose  name 
appears  beloW.  Mary  M.  McLaughlin, 
Federal  Reserve  Board  Clearance  Officer 
(202-452-3826),  Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Resen  e  System,  Washington, 
DC  20551.  Foi  the  hearing  impaired 
only,  Telecom  -nunications  Device  for 
the  Deaf  (TTD  Dorothea  Thompson 
(202-452-354  \),  Board  of  Governors  of 
the  Federal  R«  serve  System, 
Washington,  I C  20551. 

Proposal  To  A  pprove  Under  OMB 
Delegated.  AuAority  the 
Implementatit  m  of  The  Following 
Report 

Report  title:  Survey  of  Foreign 
Exchange  and  Derivatives  Market 
Activity. 

Agency  fom  number:  FR  3036a 
(version  for  fii  ancial  institutions)  and 
FR  3036c  (verl  ion  for  brokers). 

OMBDocke  number:  7100-0275. 

Frequency:  i  )ne-time  survey. 

Reporters:  1  le  Foreign  exchange 
turnover  porti  )n  of  the  survey  would 
include  all  finkncial  institutions  and 
brokers  that  aie  principals  in  the  foreign 
exchange  marlet  in  the  United  States. 
The  derivative^  portfon  of  the  survey 
would  cover  a  small  subset  of  this 
panel. 

Annua]  repirting  hours:  19,760. 

Estimated  aierage  hours  per  response: 
Foreign  exchange  portion:  40  hours; 
derivatives  po  lion:  140  hours. 

Number  of  t  ispondents:  Financial 
firms:  204  resj  ondents  to  foreign 
exchange  port  on,  70  respondents  to 
derivatives  portion;  Brokers:  17 
respondents  td  foreign  exchange 
portion;  8  resnondents  to  derivatives 
portion.  I 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  and 
is  authorized  I  y  law  [12  U.S.C.  248(a), 
353-359,  and  :  105{b)]  and  is  given 
confidential  tr  latment  (5  U.S.C. 
552(b)(4)l. 

Abstract:  Th  s  survey  of  the  foreign 
exchange  and  inancial  derivatives 
markets  will  b  s  conducted  in  April 
1995.  The  datd  collected  from  the 
survey  will  privide  information  about 
the  size  and  structure  of  the  global 
markets  for  foreign  exchange  and 
financial  deriyblives  products.  The 
survey  will  be  conducted  in 


coordination  with  other  central  banks, 
and  aggregate  results  from  each  central 
bank's  survey  will  be  provided  to  the 
BIS  for  the  production  of  global  market 
statistics. 

Board  of  Ck>vemors  of  the  Federal  Reserve 
System,  December  8, 1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  94-30683  Filed  12-13-94;  8:45  am) 
nUMQ  COCC  Ulfr^l-P 


Bank  of  Boston  Corp.;  Change  In  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
94-29894)  published  on  page  62730  of 
the  issue  for  Tuesday,  December  6, 
1994. 

Under  the  Federal  Reserve  Bank  of 
Boston  heading,  the  entry  for  Bank  of 
Boston  Corp.,  is  revised  to  read  as 
follows: 

1 .  Bank  of  Boston  C0J77.,  Boston, 
Massachusetts;  to  acquire  Ganis  Credit 
Corporation,  Newport  Beach,  California, 
and  thereby  indirectly  acquire  50 
percent  of  Thor  Credit  Corporation, 
Newport  Beach,  California,  and  engage 
in  consumer  finance  activities,  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Comments  on  this  application  must 
be  received  by  December  19, 1994. 

Board  of  Governors  of  the  Federal  Resene 
System,  December  8, 1994. 
WUliamW.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  94-30684  Filed  12-13-94;  8:45  ami 
nUlNQ  COOC  t21»«1-F 


First  Bank  System,  Inc.,  et  at.; 
Formation  of,  Acquisition  by,  or 
Merger  of  BanK  Holding  Companies; 
and  Acquisition^of  Nont>anking 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
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Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  Will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consununation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  boaefite  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
confficts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

.  Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  6, 
1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  Games  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

I.  First  Bank  System.  Inc., 
Minneapolis,  Minnesota^  to  acquire  100 
percent  of  the  voting  shares  of  each  of 
the  following  banks.  First  Bank  Fergus 
Falls,  National  Association,  Fergus 
Falls,  Minnesota;  First  Bank  Grand 
Rapids,  National  Association,  Grand 
Rapids,  Minnesota;  First  Bank  Maple 
Grove,  National  Association,  Maple 
Grove,  Minnesota:  First  Bank 
Minneapolis  South,  National 
Association,  Minneapolis,  Minnesota; 
and  First  Bank  Saint  Cloud,  National 
Association,  Saint  Qoud,  Miimesota. 

B.  Federal  Reserre  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Texas  Bancshares,  Inc.,  San 
Antonio,  Texas;  to  acquire  100  percent 
of  the  votmg  shares  of  State  Bank  of  La 
Vemia.  La  Vernia,  Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  December  8, 1994. 
WiffianW.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc  94-30685  Filed  12-13-94;  8:45  am) 
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nrst  State  Bancorp  of  Monticello,  btc. 
Employee  Slock  Ownership  Plan; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  HoMing  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on  ' 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
6. 1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  State  Bancotp  of  Monticello. 
Inc..  Employee  Stock  Ownership  Plan. 
Monticello.  Monticello,  IlUnois;  to 
become  a  bank  holding  company  by 
acquiring  26.6  percent  of  the  voting 
shares  of  First  State  Bancorp  of 
Monticello,  Inc.,  Monticello,  Illinois, 
and  thereby  indirectly  acquire  Atwood 
State  Bank,  Atwood,  Illinois,  First  SUte 
Bank  ef  Bloomington,  Bloomington, 
Illinois,  First  State  Bank  of  Heyworth, 
Heyworth,  Illinois.  First  State  Bank  of 
Monticello.  Monticello,  Illinois,  and 
State  Bank  of  Hammond,  Hammond, 
Illinois. 

In  connection  with  this  application. 
First  State  Bancorp  of  Monticello,  Inc., 
Employee  Stock  Ownership  Plan, 
Monticello  has  also  applied  to  acquire 


Eskridge  Agency,  Inc.,  Hammond. 
Illinois,  and  thereby  engage  in  insurance 
agency  acdvities  in  Hammond  and 
Monticello,  Illinois,  towns  that  have 
populations  not  exceeding  5,000. 
pursuant  to  $  225.25(b)(8)(iii)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Fedwsl  Reserve 
System,  December  8, 1994. 

William  W.  Wiles, 

Secretajy  of  the  Board. 

[FR  Doc  94-30686  Filed  12-13-94;  8:45  am] 
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Thomas  D.  McGavran,  et  al.;  Change  In 
Bank  Control  Notices.  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  $ 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Aa  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspecUon  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  January  3. 1995. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Thomas  D.  McGavran,  to  acquire  an 
additional  .98  percent,  for  a  total  of  1.06 
percent,  Thomas  D.  McGavran  IRA,  to 
acquire  an  additional  4.70  for  a  total  of 
6.56.  and  Thomas  D.  and  Emley  A. 
McGavran,  to  acquire  an  additional  2.18 
for  a  total  of  14.19  percent  of  the  voting 
shares  of  Delphos,  Inc.,  Delphos,  Kansas 
and  thereby  indirectly  acquire  The  State 
Bank  of  Delphos,  Delphos,  Kansas.  All 
notificants  reside  in  Delphos,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  8. 1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc  94-30687  Filed  12-13-94;  8:45  am] 
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State  street  Boston  CorporMon, 
Boston,  Massachusetts;  Application  to 
Engage  in  Nontwnking  Activities 

State  Street  Boston  Corpontion. 
Boston,  Massachusetts  (Applicant),  has    j 


Federal  Register  /  Vol.  59.  No.  239  /  Wednesday.  December  14.  1994  /  Notices 


64429 


banking  or  managing  or  omtrolline 


authorized  bv  C  22.s.2<;r>itr')l  nt 


Rnflfvf  r,mmfA< 


ir,«/^»«. 


■>.t  (k..  n^A I  D- 


64428 


Siplied  pursuant  to  section  4(c)(8)  of 
e  Bank  Holding  Company  Act  (12 
U.S.C  1843(c)(8))  (BHC  Act)  and  § 
225.23(a)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a))  to  acquire  IFTC 
Holdings.  Inc..  Kansas  Gty.  KGssouri 
(EPTC).  and  IFTC's  wholly  owned 
subsidiary.  Investors  Fiduciary  Trust 
Company,  Kansas  City,  Missouri 
(Company),  and  therrt)y  engage  in  trust 
company  activities  pursuant  to  § 
225.25(b)(3)  of  the  Board's  Regulation  Y 
and  in  related  nonbanking  activities. 
These  activities  will  be  conducted  on  a 
worldwide  basis. 

Company  is  currently  exempt  from 
the  definition  of  bank  by  virtue  of  an 
exception  applicable  only  to  it  in 
section  2  of  the  BHC  Act.  Company  will 
lose  this  exemption  upon  its  acquisition 
by  Applicant.  Accordingly,  Applicant 
proposes  to  maintain  Company's 
nonbank  status  by  conforming 
Company's  activities  to  the 
requirements  of  section  2(c)(2)(D)  of  the 
BHC  Act  (12  U.S.C.  §  1841(c)(2)(D)), 
which  excludes  certain  trust  companies 
from  the  definition  of  bank.  An 
institution  qualifies  for' this  exception 
only  if: 

(1)  All  or  substantially  all  of  the 
deposits  of  such  institution  are  in  trust 
funds  and  are  received  in  a  bona  fide 
fiduciary  capacity: 

(2)  No  deposits  of  such  institution 
that  are  FDIC  insured  are  offered  or 
marketed  by  or  through  an  affiliate; 

(3)(A)  The  institution  does  not  accept 
demand  deposits  or  deposits  that  the 
depositor  may  withdraw  by  check  or 
similar  means  for  payment  to  third 
parties  or  others  and 

(B)  does  not  make  commercial  loans; 
and 

(4)  The  institution  does  not  obtain 
payment  related  services  or  exercise 
discount  or  borrowing  privileges  at  any 
Federal  Reserve  Bank. 

In  particular.  Company  would 
provide  five  general  types  of  services  to 
various  customers,  including  the 
following  types  of  entities  (although  a 
single  type  of  customer  would  not 
necessarily  obtain  more  than  one  of  the 
five  categories  of  services  that  Company 
proposes  to  provide):  mutual  funds; 
insurance  companies,  banks  and  trust 
companies;  limited  partnerships;  broker 
dealers;  money  managers;  private 
accounts;  general  business  corporations; 
private  trusts;  collective  trusts;  and  unit 
investment  trusts.  Applicant  proposes  to 
engage  in  these  activities  throughout  the 
United  States.  The  five  types  of  services 
that  Company  would  provide  are 
described  below. 

(1)  Trustee  services.  Applicant  states 
that  Company  would  provide  trustee 
services  to  various  entities  including 
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retirement  planp,  employee  benefit 
plans,  charitabfe  remainder  trusts,  unit 
investinent  tru«s,  and  grantor  trusts  that 
are  investment  Companies.  In 
connection  witfc  these  trust  services. 
Company  wou^  make  advances  for  the 
payment  of  dis^butions  by  unit 
investment  tru^s. 

(2)  Custodial  Iservices.  Applicant 
states  that  custcidial  services  include 
security  settlenjent  and  safekeeping, 
cash  monitoring,  lock  box  services,  wire 
transfer  service^,  collateral  agent 
services,  and  a(^ing  as  agent  to 
administer  thire-party  repurchase 
transactions.  Company  would  also 
maintain  operajional  and  clearing 
deposit  accouns  in  connection  with 
these  custody  ranctions  and  in 
connection  witl  the  National  Securities 
Clearing  Corpoi  ation  settlements.  In 
addition,  Comp  my  would  advance 
funds  to  cover  s  Bcurities  settlemenfand 
disbursement. 

(3)  Investmen  f  accounting  services  for 
various  entities  including 
administrative  i  ervices  to  closed-end 
investment  com  panics  and  mutual 
funds.  Compan;  's  investment 
accounting  serv  ces  include  providing 
inventories  and  data  on  foreign  and 
domestic  securi  ies  owned,  including 
tax  lot  accountl  ig,  income  accruals, 
corporate  actions,  and  market  valuation. 
Performance  of  those  services  entails 
general  ledger  a  counting,  compliance 
reporting,  and  c  aily  valuation.  Company 
also  would  provide  administrative  and 
compliance  services  to  mutual  funds 
listed  in  Appendix  A  to  the  Board*s 
order  in  Mellon\Bank  Corporation,  79 
Federal  Reserve  Bulletin  626 
(1993)(MeWon). 

(4)  Transfer  a  ',ency  and  shareholder 
services.  Applic  mt  states  that  these 
services  would  nclude  providing 
transfer  agency  md  shareholder 
servicing  and  sj  stems  on  a  full  service 
or  remote  basis  md  acting  as  dividend 
reinvestment  an  d  cash  purchase  plan 
agent.  In  connec  tion  with  the  proposed 
transfer  agency  i  «rvices,  Company 
would  maintain  various  (purchase, 
redemption,  dividend,  commission,  and 
paying  agent)  deposit  accounts  and 
mutual  fund  dn  ft  writing  privilege 
clearing  accoun  s.  Company  also 
advances  funds  rom  time  to  time  to 
cover  securities  Battlements  and 
disbursements. 

(5)  Paying,  ck  aring,  and  settlement 
agent  services.  /  pplicant  states  that 
Company  woulc  provide  these  services 
to  mutual  funds  trusts,  and  corporate 
entities  and  that  Company  also  would 
provide  process  ng  services  for  a  debit 
card  (the  Money  :»rd)  which  is  issued  in 
connection  with  brokerage^nd  mutual 
fund  accounts.  (  ompany's  services  in 


connection  with  the  Moneycard  include 
daily  receipt  of  customer  account 
availability,  transmissicm  of  that 
account  information  to  a  third  party 
processor  of  debit  card  transactions       ^ 
(which  third  party  authorizes  and  clears 
transactions  initiated  by  using  the 
Moneycard).  followed  by  transmission 
of  transactions  and  authorizations  to 
Company,  which  then  transmits  the 
transactions  to  Company's  clients  for 
payment  from  the  customer's  assets. 
Applicant  intends  to  transfer  its 
activities  with  respect  to  the  Moneycard 
to  its  wholly  owned  subsidiary.  State 
Street  Bank  and  Trust  Company.  In 
connection  with  these  services. 
Company  maintains  related  operational 
and  clearing  deposit  accounts. 

Company  also  offers  certain  other 
deposit  accounts  such  as  money  market 
deposit  accounts  and  certificates  of 
deposit  placed  through  brokerage 
networks  and  sold  to  employees  and 
employees  of  Company's  affiliates. 
Company  also  proposes  to  retain  the 
following  types  of  securities: 

(1)  Mortgage-backed  securities; 

(2)  Corporate  debt  securities; 

(3)  U.S.  Government  securities; 

(4)  U.S.  municipal  securities;  and 

(5)  Trading  securities  (consisting 
solely  of  U.S.  Government  and  federal 
agency  debt  securities). 

Closely  Related  to  Banking  Standard 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  bfe 
a  proper  incident  thereto...."  In 
determining  whether  a  proposed 
activity  is  closely  related  to  banking  for 
purposes  of  the  BHC  Act.  the  Board 
considers,  inter  a7ja,  the  matters  set 
forth  in  National  Courier  Association  v 
Board  of  Governors  of  the  Federal 
Reserve  System,  516  F.2dl229  (D.C.  Cir 
1975).  These  considerations  are 

(1)  Whether  banks  generally  have  in 
fact  provided  the  proposed  services, 

(2)  Whether  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
services  as  to  equip  them  particularly 
well  to  provide  the  proposed  services, 
and 

(3)  Whether  banks  generally  provide 
services  that  are  so  integrally  related  to 
the  proposed  services  as  to  require  their 
provision  in  a  specialized  form.  See  516 
F.2d  at  1237.  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
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banking  or  managing  or  amtrolling 
banks.  Board  Statement  Regarding 
Regulation  y,  49  FR  BOB  (1984). 

Applicant  maintains  that  the  Board 
has  previously  determined  that  the 
majority  of  the  proposed  activities  are 
closely  related  to  banking  within  the 
meaning  of  the  BHC  Act.  Specifically. 
Applicant  maintains  that  the  Board  has 
determined  by  regulation  that  the 
proposed  trust  and  custody  services  as 
well  as  the  proposed  payment, 
dividend,  and  clearing  agency  services 
are  closely  related  to  banking.  12  C.F.R. 
225.25(b)(3).  Applicant  maintains  Uiat 
national  banks  are  authorized  to  engage 
in. the  proposed  investment  accoimting 
activities.  OCC  Interpretive  Letter  No. 
386  (January  19. 1987);  OCC  hiterpretive 
Letter  No.  332  (March  8. 1985).  hi 
addition.  Applicant  maintains  that  the 
Board  has  previously  determined  by 
order  that  the  proposed  administrative 
services  to  mutual  funds  are  closely 
related  to  banking.  See  Mellon.  In  this 
regard,  AppUcant  notes  that  the  Board 
relied  on  a  commitment  by  Mellon  that 
it  would  provide  administrative  services 
only  to  investment  companies  50 
percent  of  whose  board  of  directors  are 
disinterested  individuals  for  purposes  of 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  §  80a-l  etseq.)(1940  Act).  See 
Mellon  at  629.  Applicant  proposes  to 
provide  such  services  to  investment 
companies  40  percent  of  whose  boards 
of  directors  are  disinterested 
individuals.  Applicant  maintains  that 
its  commitment  reflects  the 
requirements  of  the  1940  Act. 

Applicant  also  maintains  that  the 
proposed  transfer  and  settlement  agency 
activities  and  shareholder  services  are 
closely  related  to  banking  because  banks 
are  authorized  to  perform  such  services. 
OCC  Interpretive  Letter  No,  473  (January 
13, 1989);  OCC  Interpretive  Letter  No. 
132  (December  9, 1987).  AppUcant  also 
maintains  that  these  agency  activities 
are  similar  to  the  types  of  agency 
activities  specifically  mentioned  in  § 
225.25(b)(3)  of  Regulation  Y  (12  CF.R. 
225.25(b)(3)). 

Applicant  maintains  that  the  Board 
has  determined  by  order  that  accepting 
savings,  time,  and  demand  deposit 
accounts  is  closely  related  to  banking. 
Chemical  New  York  Corporation,  73 
Federal  Reserve  Bulletin  609  (1987); 
U.S  Trust  Corporation,  70  Federal 
Reserve  Bulletin  371  (1984).  These  cases 
preceded  the  enactment  of  the 
Competitive  Equality  in  Banking  Act  of 
1987,  which  closed  the  nonlrank  bank 
loophole  in  the  BHC  Act.  Applicant  also 
maintains  that  the  Board  has 
determined  that  Company's  proposed 
-investments  in  U.S.  Government 
securities  and  municipal  securities  are 


authorized  by  §  225.2S(b)(3)  of 
Regulation  Y.  In  addition.  Applicant 
maintains  that  investing  in  mortgage- 
backed  and  corporate  debt  securities  is 
closely  related  to  banking  because 
national  banks  may  invest  in  these 
securities.  12  U.S.C.  §  24(Seventh). 

Proper  Incident  to  Banking  Standard 

In  order  to  approve  the  proposal,  the 
Board  also  must  determine  that  the 
proposed  activities  to  be  conducted  by 
Company  "can  reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  12  U.S.C  1843(c)(8). 

Applicant  believes  that  the  proposal 
will  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 
In  particular.  Applicant  maintains  that 
the  prop>osal  will  enhance  customer 
convenience  and  efficiency.  In  addition. 
Applicant  states  that  the  proposed 
activities  will  not  result  in  adverse 
effects  such  as  an  undue  concentration 
of  resources,  decreased  or  unfair 
competition,  conflicts  of  interests,  or 
unsound  banking  practices. 

In  pubUshing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application,  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standafds  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551,  not  later  than  January  4. 
1995.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Boston. 


Board  of  Governors  of  the  Federal  Reserve 
System,  Decemlier  8. 1994. 
WilliaiBW.WUes, 
Secretary  of  the  Board. 
|FR  Doc  93-30668  Filed  12-13-93;  8:45  ami 
BILUNQ  COM  tt1»«l.f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

On  Fridays,  the  Department  of  Health 
and  Human  Services,  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  OMB. 

1.  Self-Evaluation  and  Recordkeeping 
Required  by  the  Regulation 
Implementing  Section  504  of  the 
Rehabilitation  Act  of  1973  (45  CFR 
85.6(c))— Extension— 0990-0124— 
Receipts  of  DHHS  funds  must  conduct 
a  single-time  evaluation  of  their  policies 
and  practices  for  compliance  with 
Section  504  of  the  Rehabilitation  Act  of 
1973.  Recipients  with  fifteen  or  more 
employees  must  maintain  records  of 
their  self-evaluation  for  three  years. 
Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit,  non-profit  institutions;  Annual 
Number  of  Respondents:  545;  Frequency 
of  Response:  once;  Burden  per 
Response:  80  hours;  Total  Annual 
Burden:  43,600  hours. 

OMB  Desk  Officer:  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202  619-1053.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should  - 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3208.  Washington.  DC  20503. 

Dated:  December  6. 1 994 
DennisF.  Williuns, 
Deputy  Assistant  Secretary.  Budget 
[FR  Doc.  94-30598  Filed  12-13-94,  8:45  ami 
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Administration 

Notto*  of  fMIng  of  Amiuat  Roport  of 


Notice  is  hereby  given  that  pursuant 
to  sectioa  13  of  Public  Law  92-463,  the 
Annual  Report  for  the  following  Heahh 
Resources  and  SanrioB  Admiiustratioii's 
Federal  Advisory  Comniittee  has  been 
filed  with  the  Library  of  Congress: 
National  Advisory  r^wi^i  q^  the 
National  Health  Service  Corps. 

Co|Me»  va  avaikhb  to  the  public  for 
inspection  at  the  Lifamy  of  Congress 
Newspaper  and  Current  Periodicsl 
Reading  Room.  Room  1026,  Thomas 
JeSMSon  Building.  Second  Street  and 
bidependence  Avenue.  S£^ 
Washingtm.  D.a  Ccfaes  m^  be 
obtained  from:  Nada  Schnabel.  National 
Advisory  Council  on  the  National 
Health  Service  Coips.  4350  East  West 
Highway.  8th  Floor.  Rodnrillc. 
Maryland  20857.  Tekphone  (301)  594- 
4137.. 

Dated:  [)eceinber  8,  t994. 
JaddcE.] 


Advisory  Committet  Management  Officer, 
HRSA. 

(FR  Doc.  »«-306a3  Filed  12-13-M;  ac4S  am) 


INSTITUTE  OF  AMERICAN  HUXAN  AND 

ALASKA  NATIVE  CULTURE  AND  ARTS 
DEVELOPMENT 

RaquMt  for  NomhMtion  to  lh«  Boanf 
of^ 


agency:  Institute  of  American  Indian 
and  Alaska  Native  Culture  md  Arts 
Development  (aka  Institute  of  American 
Indian  Arts). 

ACTION:  Request  for  nomination. 


SUMMARY:  The  Board  dhects  the 
Adminsitration  of  the  Institute  of 
American  Indian  and  Alsska  Native 
Culture  and  Arts  Developmrat. 
including  soliciting,  accepting,  and 
disposing  of  gifts,  bequests,  and  Other 
proi)erties  for  the  benefit  of  the  Institute. 
The  InsUtute.  established  under  Public 
Law  99-499  (20  VS.C.  4411  el  seq.), 
provides  scholarly  study  of  and 
instruction  in  Indian  art  and  culture, 
and  establidies  programs  which 
cufanbtate  in  the  awarding  of  degrees  in 
the  various  fields  of  bidian  art  and 
culture. 

The  Board  consists  of  thirteen 
members  H>poiBted  by  the  President  of 
the  United  States.  I^  and  %ntb  the 
consent  of  the  U.S.  Senate,  who  are 
American  Indians  or  persons 
knowledgeable  in  the  field  of  bidiaa  art 


/  Wednesday.  December  14,  1994  /  Nbtices 


and  cultuie.  Thi  i  notice  requests 
nomination  to  fi  1  one  ^tpointment  on 
the  Board  of  Tn^tees. 
DATES:  Nominatfoos  will  be  aiccepted 

until  January  13i  1995. 

ADORESSO:  No4inations  maf  be  sent  to 
the  Chairman.  Bberd  of  Trustees, 
Institute  of  Am^'can  Indian  Arts,  Post 
Office  Box  2000^.  Sanla  Pe.  New 
Mexico  87504. 

Fen  niRTNEN  MF^RMMTm  COMTACn 
Kenneth  BiankeAship.  Chnrman  of  the 
Board  of  Trustet^.  Institute  of  American 
bidian  Arts,  Pos|  Office  Box  20007, 
Santa  Fe,  New  Niexico  87504. 
S0P«JMENTART  IfFORMATKM:  Public 
Law  99-498  (20 U.SC  4412(aX2)0>), 
requires  the  Pre^dent  to  pubfa'sh  fai  the 
Federal  Registeiian  announcement 


regarding  nomii 
Presidentially  I 
Board  of  Traste 
February  22. 1< 
February  26. 1£ 
delegated  to  the  ( 


of  the 
tinted  members  of  Ae 
of  the  Institute.  On 
(56  FR  8099. 
).  the  President 

_ of  the  Board 

of  Trustees  the  responsibility  to  pobii^ 
an  announcement  n^asdiBg  these 
nominations  in  the  Federal  l^ialar.  AD 

nominations  submitted  will  be 

to  the  President  lor  coosideratjoa. 

Dated:  Decembeije.  1994. 
Kenneth  Blankens^ip, 
Chairman,  Board  of  Trustees,  Instilule  ef 
American  Indian  omdAiaaka  Cuttutemt^ 
Arts  Development 

(FR  Doc  »4-30S99fFikd  12-13-94;  •:45  ami 


DEPARTMENT  QF  THE  INTERIOR 
Bureau  of  Land  I 

PD-020-6101-XDG 


d  lianaganaal 
)aj]    . 


Souttmest  IntBrtla  Piofact  Final 
Environmaa«al  Impact  TTlilwsiiL 

Recoid  of  DocW  Ml  and  Apprauad 
LandUaaPlanT^ 


AGENCY:  Bureau  i  f  Land  Managentent. 
Interior. 

ACTION:  Notice  (^lAvailafaility. 
Southwest  Inteitie  Project 
Environmoital  In  ipad  Statemrait  Record 
of  Decision  and  /  pprovod  Land  Use 

Plan  Amendmenl . 


SUMMARY:  In  accordance  with  Section 
202  (rf  the  Federal  Land  Policy  and 
Management  Act  bf  1976  (43  CFR 1601- 
1610)  and  the  Nafional  Bavrnximmta) 
Policy  Act  of  1969  (40  CFR  1500-1508). 
the  BLM  has  completed  the  Record  of 
Decision  (ROD)  fi  r  the  Southwest 
btertie  Pro^  (S  «IP)EnviranamMal 
^IsadttsaplBn 


Impact 


amendment.  The  lecord  of  Decision  ACTION:  Notice  of  Intent. 


identifies  the  location  whore  the  Smp 
transmissicm  line,  induding  sid)statiQn 
sites,  series  compensatien  station  sites, 
and  communication  sites  woold  be 
constructed.  The  Midpoint.  Idaho  to  Dry 
Lake  Valley,  Nevada  segmeirt  of  the 
SWIP  would  fellow  the  Agency 
Piefarred  Route  as  descriM  in  the 
SWIP  Final  Environmental  fanpact 
Statement  and  Proposed  f*len 
Amendment.  The  Ely,  Nevada  to  Delta. 
Utah  segment  would  follow  the  230fcV 
Route  as  described  in  the  same 
document.  The  ROD  also  identifies  the 
various  ahematives  that  were  assessed, 
outlines  the  management  considerations 
that  were  made  in  making  ttie  decision, 
summarizes  the  public  involvement 
during  the  environmental  impact 
statement  process,  and  iden^fies  Ae 
various  mitigation  measures  tj^t  wilt  be 
implemented  to  protect  natural  resource 
values. 

As  the  right-of-way  decision  routes 
the  SWIP  in  some  locations  that  are 
outside  of  BLM  designated  or  planning 
corridors,  the  Decision  amenck  aflected 
land  use  plans  to  shovw  the  new  or 
modified  transmission  line  corridors. 
No  amendments  are  necessary  in  kfah/o 
as  the  Proposed  Action  is  in 
conformance  with  the  present  land  use 
plans.  In  Nevada  and  Utah,  the  Record 
of  Decision  amends  the  appropriate  land 
use  plans. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karl  A.  Simonson.  SWIP  P»^ect 
Manager,  Bureau  of  Land  Manaaament. 
Burley  District.  Route  3.  Bm  1.  Burley. 
Idaho  83318. 

SUPn^lENTARV  MFORMATION:  The  SWIP 
ROD  permits  the  granting  of  a  pirfrfic 
land  right-of-way  (R/W)  to  MAo  Power 
Company  for  the  construction,  qperation 
and  maintenance  of  the  Southwest 
hitertie  SOOkV  electrical  transmission 
line  project.  The  entire  R/W  on  pubiiG 
land  inchides*a  200  fiiot  wide  by 
approxinoately  540  mile  long  Bneer  R/ 
W,  three  substation  sites,  each 
approximately  80  acres  in  siae,  two 
series  ctMnpensation  station  sites,  each 
aiqiroxinMftely  20  acres  in  sise.  and  8 
microwave  communication  sites,  each 
approximately  V*  acre  in  size. 
Jack  W.  Sept. 
Acting  Slate  Director 

IFR  Doc  94-30678  Filed  12-i:^«4: 8:45  am) 
BiuMQ  coot  «aie4a# 


[UT-940-«6-143»^>^ 
Notice 


AGENCY:  Bureau  of  Land  Management. 
Interior. 
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The  holding  of  such  hearing  is  al'the  of  the  Nationa 
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SUMMARY:  This  notice  is  to  advise  the 
public  that  the  Bureau  of  Land 
Management  (BLM)  is  proposing  to  do 
a  plan  amendment  for  the  Viigin  River 
Mana^ment  Framework  Plan  (MFP) 
located  in  Washington  County,  Utah. 

DATES:  The  comment  period  for  this 
proposed  plan  amendment  will 
commence  with  publication  of  this 
notice.  Comments  must  be  submitted  on 
or  before  January  13, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  Ross,  Realty  Specialist,  Dixie 
Resource  Area  Office,  225  North  Bluff 
Street.  St.  Geoi^e,  UT  84770.  Existing 
planning  documents  and  information 
are  available  at  the  above  address  or 
telephone  (801)  673-4654.  Comments 
on  the  proposed  plan  amendment 
should  be  sent  to  the  above  address. 

SUPPLEMENTARY  INFORMATION:  The  BLM 
is  proposing  to  amend  the  Virgin  River 
MFP  which  includes  lands  in 
Washington  County,  Utah.  The 
proposed  amendment  would  be  to  make 
certain  public  land  available  for  lease/ 
sale  pursuant  to  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C.  869  et  seq.),  to  Washington 
County,  a  local  government  entity,  for 
the  purpose  of  constructing  a 
fairgrounds  with  race  track  and 
associated  facilities.  It  is  the  intent  of 
Washington  County  to  relocate  the 
present  facilities  located  in  the  Dixie 
Downs  area  on  land  formerly  owned  by 
Washington  County  because  of  land 
acquisition  by  the  State  of  Utah. 

The  public  land  being  considered  for 
disposal,  comprising  420.27  acres,  is 
described  as  follows: 

Salt  Lake  Meridian,  Utah. 

T  42  S.,.R.  14  W.. 
Sec.  3,  lots  5, 6.  7. 9, 10, 11. 12. 13. 14. 

18.  20, 22, 24  and  26. 
The  areas  described  aggregate  420.27  acres. 

A  consistency  review  was  conducted 
and  while  the  request  was  found  not 
consistent  with  current  planning 
guidance,  the  Bureau  of  Land 
Management  believes  that  it  has  merit 
and  therefore  proposes  to  conduct  an 
environmental  assessment  to  determine 
environmental  consequences  and 
impacts  on  the  existing  planning 
decisions  and  proposed  amendments. 
Mat  MiUenbach, 
State  Director 

IFR  Doc  94-30616  Filed  12-13-94;  8:45  ami 
BNXSM  COM  4n»O0^ 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  AppUcation(s)  fOr 
f*ennlt 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.): 

Applicant:  CJary  Johnson,  Penis,  CA, 
PRT  797132. 

The  applicant  requests  a  permit  to 
export  and  reimport  3  female  Asian 
elephants  (Elephas  maximas)  to  the 
Ahican  Game  Farm  Ltd.,  Ontario, 
Canada,  for  the  purpose  of  enhancement 
of  the  survival  of  the  species  through 
propagation. 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application{s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine  • 
mammals  (50  CFR  18). 
.(4pp/icant;  Glenn  R.  VanBlaricom, 

Seattle,  WA.  PRT-796124 
Type  of  Permit:  hicidental  take  by 
harassment  of  southern  sea  otter 
Name  and  Number  of  Animals: 
Southern  sea  otter  [Enhydra  lutris 
nereis),  5  or  less 
Summary  of  Activity  to  be  Authorized: 
Applicant  requests  a  permit  to 
incidentally  take  by  harassment  up  to 
5  sea  otters  in  the  course  of  acoustic 
disturbances  of  grey  whales 
Period  of  Activity:  Through  May  1995 
Applicant:  Carle  Foundation,  Urbana, 

IL.  PRT-691972 
Type  of  Permit:  Import 
Name  and  Number  of  Animals:  Polar 
Bear  (L^rsus  maritimus),  200-300 
annually 
Summary  of  Activity  to  be  Authorized: 
The  applicant  requests  a'  permit  to 
import  samples  of  serum,  urine, 
adipose  tissue,  liver,  kidney, 
pituitary,  muscle,  adrenal,  lung,  heart, 
thyroid,  medulla,  femur,  gonads  for 
scientific  research  of  the  physiological 
and  biochemical  processes  of  feeding 
and  fasting  in  polar  bears. 
Source  of  Marine  Mammals  for 
Research/Public  Display:  Samples 
will  be  collected  from  polar  bear  in 
Canada  which  are  either  taken  and 
released  in  the  course  of  scientific 
research  or  which  are  part  of  the 
native  hunt. 
Period  of  Activity:  Through  1999 
Applicant:  Indianapolis  Zoological 
Society,  Indianapolis,  IN,  PRT- 
797101 


Type  ofPermit:Take  for  Public  Display 

Name  and  Number  of  Animals:  Pacific 
walrus  [Odobenus  rosmanis 
divergens),  6 

Summary  of  Activity  to  be  Authorized 
The  applicant  requests  a  permit  to 
take  (permanently  remove)  from  the 
wild,  up  to  six  young  walrus  (2  males 
and  4  females  two  years  old  or 
younger)  that  are  orphaned  during 
Native  Alaska  subsistence  hunting  in 
Alaska.  Animals  will  be  flown  to 
Indianapolis  Zoo  for  public  display 
purposes 

Source  of  Marine  Mammals  for 
Research /Public  Display:  Orphaned 
calves  in  the  Bering  sea  region  and 
along  the  Alaskan  coast. 

Period  of  Activity:  From  1995  through 
2000 

Applicant:  California  Dept.  of  Fish  and 
Game.  Sacramento,  CA,  PRT-782423 

Type  of  Permit:  Take  for  Scientific 
Research 

Name  and  Number  of  Animals: 
Southern  sea  otter  [Enhydra  lutris 
nereis),  30 

Summary  of  Activity  to  be  Authorized: 
Up  to  30  sea  otters  will  be  taken. 
Dependent  animals  and  those 
weighing  less  than  20  pounds  will  be 
implanted  subdermally  with  a 
transponder  chip  and  immediately 
released.  Animals  in  excess  of  20 
pounds  will  be  transported  via  kennel 
carrier  to  a  clinic  where  they  will  be 
tranquilized.  flipper  tagged, 
implanted  subdermally  with  a 
transponder  chip,  swabbed  for  pelt 
residue,  and  have  60  ml  of  blood 
withdrawn  for  the  purpose  of 
obtaining  baseline  data  relating  to 
potential  contamination. 

Source  of  Marine  Mammals  for 
Research/Public  Display:  Monterey 
Bay,  California 

Period  of  Activity:  December  1994  to 
August  1995 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application. 
or  requests  for  a  public  bearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  420(c),  Ariington,  Virginia 
22203.  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
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The  holding  of  such  bearing  is  at'the 
Hiccretion  of  tbe  IXrectar. 

Documents  and  other  iafonnation 
submitted  with  these  appb'cations  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  bifbrmatkm  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 

Doted  December  d;  1994. 
Caroline  AadanoB, 

Acting  Chief.  Branch  of  Permits.  Offxeof 
Management  Authority 
(FR  Doc.  »*-30W9  Filed  12-13-94;  8:45  am) 


AvaHabflity  of  an  Environmantal 
Assaaamant  and  Racaiptof  an 
AppHcatfon  for  an  IncMantal  Taka 
Pamm  for  a  Dawalopaiaiit  CaWad 
Coconut  Pointa  V,  in  Bravanf  County. 
Florida 

AOCMCr.  Fish  and  WUdlife  Service, 

Interior. 

ACTION:  Notice. 


9um»Atni  Coconut  Pointe.  Incorporated. 
(Applicant),  is  seeking  an  incideidal 
take  permit  from  the  Fish  and  Wildlife 
Service  (Service)  pursuant  to  Section 
10(a)(lHB]  of  the  Endangend  Species 
Act  (Act).  The  proposed  permit  would 
authorize  the  incidental  lake  of  a 
threatened  species,  the  Florida  scrub 
jay.  Aphelocoma  coenUescens 
coenilescens,  incidental  to  construction 
of  a  11.29  acre  residential  development 
consisting  of  38  single  fjamily  residences 
and  associated  infr^tructure.  The 
subdivision  will  be  known  as  Coconute 
Pointe  II  (Project),  and  is  located  on  the 
west  side  of  State  Rowl  Al  A.  south  of 
an  existing  development  known  as 
Outdoor  Resorts  and  north  of  an  existing 
development  known  as  The  Hamptons, 
in  the  city  of  Melbourne  Beach.  Brevard 
County,  Florida. 

The  Service  also  announces  the 
availability  of  an  environmental 
assessment  (EA)  and  habitat 
conservation  plan  (HCP)  for  the 
incidental  take  application.  Copies  of 
the  EA  or  HCP  may  be  obtained  by 
making  a  request  to  the  Regional  Office 
address  below.  The  Service  is  soliciting 
data  on  Aphelocoma  coenilescens 
coenilescens  in  order  to  assist  in  the 
requirement  of  the  intra-Service 
consultation.  This  notice  also  advLses 
the  pubKc  that  the  Service  has  made  a 
preliminary  determination  that  issuing 
the  inddental  take  permit  is  not  a  major 
Federal  action  significantly  affiBcting  the 
quality  of  the  human  environment 
within  the  meanii^  of  Section  102(Z}(Q 


nf  the  NationaiEnviroamemal  Potk^ 
Act  of  1969,  as  amended.  The  Finding 
of  No  Significalit  Impact  is  based  oo 
information  cobtained  in  the  EA  and 
HCP  The  finaltdetermination  will  be 
made  no  soon^  than  30  days  from  the 
dale  of  this  no«ce.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Act  and  Najional  Environmentol 
Pohcy  Act  Regulations  {40  CFR  1506.6). 
DATES:  Written  comments  on  the  permit 
application,  EA  and  HCP  should  be 
received  on  or  iefore  January  13. 1995. 
A00RES8CS:  Petens  wishing  to  review 
the  applicaticmi  HCP,  and  EA  may 
obtain  a  copy  b^  writing  the  Servtra's 
Southeast  Regional  Office.  Atlanta. 
Georgia.  Docurients  will  also  be    . 
available  for  pti>lic  inspection  by 
appointment  djring  normal  business 
hours  at  the  Regional  Office,  or  the 
Jacksonville,  Florida.  Field  Office. 
Written  data  or  comments  concerning 
the  applicationj  EA.  or  HCP  should  be 
submitted  to  tin  i  R^onal  Office,  nease 
reference  permi  t  under  PRT-7970m  in 
such  comments 

Assistant  Reg  onal  Erector.  U.S.  Fisb 
and  Wildlife  Se  vice.  1875  Century 
Boulevard.  Suit  1 200.  Atlanta,  Geoig^ 
30345.  (telephoi  te  404/679-7110.  fox 
404/679-7081). 

Field  Supervisor.  U.S.  Fish  and 
Wildlife  Service ,  6620  Southp<ttnt 
Drive.  South.  Si  ite  310.  Jacksonville. 
Florida  32216-(  912,  (telephone  904/ 


232-2580.  fax 
FOR  FURTHER 
Dawn  Zattau  < 
Florida.  Field 
at  the  Atlanta. 

SUPPLEMENTARY 


1/232-2404). 

kTIOM  CONTACT: 
Jacksonville, 
e.  or  Rick  &  Gooch 
•rgia.  Regional  Office. 

.^formation: 

Aphelocoma  coinilescens  coenilescens 
is  geographicall*  isolated  frwn  other 
subspecies  of  scjub  jays  found  in 
Mexico  and  the  Western  United  States. 
The  Florida  scn|>  jay  is  found  almost 
exclusively  in  paninsular  Florida  and  is 
restricted  to  scni>  habitat.  The  tolal 
estimated  population  is  between  7,000 
and  11.000  individuals.  Due  to  habitat 
loss  and  degradkion  throughout  the 
State  of  Florida.  |t  has  been  estimated 
that  the  Florida  icrub  jay  population  has 
been  reduced  bylat  least  half  in  the  last 
100  years.  Survevs  have  indicated  that 
one  family  of  Flc  rida  scrub  jays  inhabits 
the  Project  site.  C  onstruction  of  the 
Project's  infrastr  icture  and  subsequent 
construction  of  tie  individual  homesites 
will  likely  result  in  death  of..or  injury 
to,  Aphelocoma  Coenilescens 
coenilescens  incidental  to  the  carrying 
out  of  these  othe^vise  lawful  activities. 
Habitat  alteratioi^  associated  with 
property  developpent  will  reduce  the 
availability  of  fee  ling,  shelter,  and 
nesting  habitat 


The  EA  considers  the  environmentai 
consequences  of  three  ahematives  The 
no  action  alternative  may  resuh  m  kies 
of  habitat  for  Ap/te/ocoma  coemJesrans 
coenilescens  and  exposure  of  the 
Applicant  under  Section  9  of  the  Act  A 
third  alternative  is  the  proposed Proiei  t 
with  management  of  surrounding 
County-owned  lands  as  mitigatton  for 
the  Project's  impacts.  The  proposed 
action  altanative  is  issuance  of  the 
incidental  take  permit  This  provides  for 
restrictions  of  construction  aUivity 
purchase  of  off-site  habitat  for  the 
Florida  scrub  jay,  the  estabUshment  of 
an  endowment  fimd  for  the  off-site 
acquired  habitat,  and  the  creation  of  an 
annual  assessment  on  lot  owners  of  the 
Project  to  fund  future  land  management 
needs  of  the  acquired  off-site  habitat 
The  HCP  provides  a  funding  mechanism 
for  these  mitigation  measures 

Dited  Decembers  1994 
)eniMM.BMler. 
Acting  Regional  Director 
(PR  Doc  94-30677  F.led  12-13-94  «  45  am 
■UIN6  cooe  «»f»«^ 
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National  Part(  Sarvica 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  folloHing 
properties  being  considered  for  listing 
in  the  National  Register  were  rei  eived 
by  the  National  Park  Servii^  before 
December  3. 1994  Pursuant  to  section 
60. 1 3  of  36  CFR  Part  60  written 
comments  concerning  the  significame 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  mav  be 
forwarded  to  the  National  Register 
National  Park  Service.  PO  Box  3712" 
Washington,  D.C.  20013-7127  Wntteo 
comments  should  be  submitted  b\ 
December  29. 1994 
Carol  O.  Shull, 

Chief  of  Registration.  National  Register 
ARIZONA 
Maricopa  County 

Adams.  H.E  House  |N»neteenllj-Centur\ 
Residential  Buildings  in  Phoenix  MPS 
1014  S  1st  Ave  .  Phoenix.  94001524 

Anderson— Johannes  House  [.Mineteenth 
Century  Residential  Buildings  in  Phot>n  \ 
MPS!.  127  N  lOlhAve    Phoemx 
94001525 

Campbell.  Qinlon,  Housk  [Nineteerlh 
Centurv'  Residential  BuiidiB^  m  Pboenii^ 
MPSI.  361  N  4th  Ave  .  Phoenix  94001526 

Cisney.  C.H.,  House  INinetnenth-Cimtury 
Residential  Buildings  in  Phoenix  MPS| 
20UW  Madison  St    Phoenix  9400152' 

Cisney.  Geoige  E  .  House  INmeteealh- 
Centurv  Residential  Buildings  in  Phowniv 
MPSJ.916E  McKmlevSt    Phoenix 
94001528 


Coe,  H.M..  House  [Nineteenth-Century 
Residential  Buildings  in  Phoenix  MPSI 
365  N.  4th  Ave..  Phoenix,  94001529 

DeMund,  Lester  D.,  House  [Historical 
Residential  Subdivisions  and  Architecture 
in  Central  Phoenix  MPS).  363  E.  Monte 
Vista.  Phoenix,  94001520 

Doughterty,  J.B.,  and  C.H.  Peterson  House 
[Nineteenth-Century  Residential  Buildings 
in  Phoenix  MPS),  2141—2143  W 
Washington.  St.,  Phoenix,  94001540 

Eyrich- Kohl  House  [Nineteenth-Century 
Residential  Buildings  in  Phoenix  MPSI. 
1015  Woodland  Ave..  Phoenix.  94001530 

Hadsell.  Burgess  A.,  House  [Nineteenth- 
Century  Residential  Buildings  in  Phoenix 
MPS),  1001  E.  Fillmore  St..  Phoenix, 
94001531 

Hidden.  George,  House  (Nineteenth-Century 
Residential  Buildings  in  Phoenix  MPSI. 
763  E.  Moreland  St.,  Phoenix,  9400153 

House  at  818  South  1st  Avenue  (Nineteenth- 
Century  Residential  Buildings  in  Phoenix 
MPS),  818  S.  1st.  Ave..  Phoenix,  94001538 

Larson,  C.A.,  House  (Nineteenth-Century 
Residential  Buildings  in  Phoenix  MPS). 
710  S.  1st  Ave..  Phoenix.  94001533 

Phoenix  Building  and  Loan  House 
INineteenth-Century  Residential  Buildings 
in  Phoenix  MPS),  1138—1140  E.  Taylor  St.. 
Phoenix,  94001534 

Sharp,  M.J.,  House  [Nineteenth-Century 
Residential  Buildings  in  Phoenix  MPS), 
1012  S.  1st  Ave.,  Phoenix,  94001535 

Skiller,  E.H.,  House  [Nineteenth-Century 
Residential  Buildings  in  Phoenix  MPSI. 
917B.  Roosevelt  St.  Phoenix.  94001536      ' 
Smurtbwaite  House  (Nin^eenth-Century 
Residential  Buildings  in  Phoenix  MPS). 
602  N.  7th  St.,  Phoenix.  94001539 
Stillwell.  Judge  H.H..  House  (Nineteenth- 
Century  Residential  Buildings  in  Phoenix 
MPSI,  2039  W  Monroe  St.,  Phoenix. 
94001537 

TEXAS 

Hams  County ' 

Star  Engraving  Company  Building.  3201 
Allen  Pkwy ,  Houston.  94001521 

VERMONT 

Addison  County 

Doolittle,  Colonel  Ephraim  and  Sarah.  Farm 

[Agricultural  Resources  of  Vermont  .MPS). 

1  mi.  E  of  VT  22-A  on  Doolittle  Rd.. 

Shoreham,  94001523 
Fenn  Farm  (Agricultural  Resources  of 

Vermont  MPS).  VT  116  (Case  St.).  W  side. 

Middlebuiy,  94001518 

CakdoBia  Counly 

West  View  Farm  (Agricultural  Resources  of 
Vermont  MPS),  Along  Waterfbrd  Hwy  34. 
Waterford.  94001522 

[FR  Doc  94-30594  Filed  12-13-94. 8:45  am] 
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INTERNATIONAL  TRADE 
COMIMISSION 

Pnvestigation  No.  337-TA-3eq 

in  the  Matter  of  Certain  IMIcrosphere 
Adhesives,  Procesa  for  IMaking  Same, 
and  Producta  Containing  Same, 
Including  Setf-Stictt  Repoaitionat>ie 
Notes;  Notice  of  Decision  To  Review 
and  Remand  an  Initial  Determination 
Granting  a  Motion  for  Summary 
Determination  of  Non-Infringement 
Filed  by  Reapondent  Print-Inform 
GmbH  &  Co.  and  Terminating  the 
Investigation  as  to  That  Respondent 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
and  remand  an  initial  determination 
(ID)  (Order  No.  15)  issued  on  November 
2. 1994.  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation.  The  ID  granted  a  motion 
of  respondent  Print-Inform  GmbH  &  Co. 
(Print-Inform)  for  summary 
determination  of  non-infringement  of 
the  patent  claims  in  controversy,  and 
terminated  the  investigation  as  to  Print- 
Inform. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Yaworski,  Esq..  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission,  500  E  Street,  S.W., 
Washington.  D.C  20436.  telephone  202- 
205-3096. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
which  concerns  allegations  of  section 
337  violations  in  the  importation,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importaticm  of 
certain  microsphere  adhesives,  and 
products  containing  same,  including 
self-stick  repositionable  notes,  said  to 
infringe  eight  claims  of  U.S.  Letters 
Patent  4,166.152  (the  '152  patent),  on 
June  8.  1994  (59  F.R.  29620).  The 
complaint  was  filed  by  Minnesota 
Mining  and  Manufacturing  Co.  (3M). 
Print-Inform  is  one  of  eight  respondents 
in  the  investigation. 

On  August  18. 1994,  respondent 
Print-Inform  filed  a  submission  with  the 
presiding  ALJ  which  she  treated  as  a 
motion  (Motion  No.  366-1)  for  summary 
determination  that  Print-Inform  was  not 
infringing  the  claims  in  issue  of  the  '152 
patent.  The  motion  was  opposed  by 
complainant  3M  and  by  the  Commission 
investigative  attorney  (lA). 

On  November  5. 1994,  the  ALJ  issued 
an  nXOrder  No.  15)  granting  Print- 
Inform 's  motion  for  summary 


determination  of  non-infringement,  and 
terminating  the  investigation  as  to  that 
firm.  A  petition  for  review  of  the  ID  was 
filed  by  the  L\.  Complainant  3M  filed  a 
response  in  support  of  the  lA's  petition 
No  agency  comments  were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
ofl930. 19U.S.C.  §1337,and 
Commission  interim  rule  210.53, 19 
CFR  210.53. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S 
International  Trade  Commission.  500  E 
Street,  S.W.,  Washington.  D.C.  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be  \ 

obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  December  5, 1994. 

By  order  of  the  Commission. 
DoBiu  R.  Koeknke. 
Secretory 
IFR  Doc.  94-30724  Filed  12-13-94,  8:45  am| 
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INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parta  No.  S19  (Siib4lo.  1)] 

Establishment  of  National  Grain  Car 
Council  and  Request  for  Suggestion  of 
Candidates  for  Memt}ership 

AGENCY:  hiterstate  Commerce 

Commission. 

ACTION:  Notice  correcting  composition 
of  membership  on  advisory  council, 
extending  time  for  submitting 
suggestions  for  membership,  and  adding 
corrected  docket  number. 

SUMMARY:  The  ICC  is  hereby  giving 
notice  that  the  composition  of  the 
National  Grain  Car  Council  (NGCC). 
previously  announced  in  59  FR  60828, 
should  include  10  representatives  of 
grain  shippers  and  receivers  instead  of 
5  as  contained  in  the  original  notice.  In 
addition,  the  ICC  is  extending  the  time 
for  submitting  suggestions  for 
membership  on  the  NGCC  3  weeks,  from 
December  19, 1994.  to  January  9.  1995. 
Finally,  a  new  docket  number  for  all 
NGCC  matters  is  being  added. 
DATES:  Suggestions  of  candidates  for 
membership  on  the  NGCC  are  due  on 
January  9. 1995. 

ADDRESSES:  Send  suggestions  and 
supporting  information  (referring  to  the 
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National  Grain  Car  Council)  to:  Richard 
,S.  Fitzsimmons.  Designated  Federal 
OfBdal-^ational  Grain  Car  Council, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

RM  PURTHEII  MFOfMATION  CONTACT: 
Richard  S.  Fitzsimmons,  telephone 
(202)  927-5340.  TDD  for  the  hearing 
impaired:  (202)  927-5721. 

SUPPLEMENTARY  INFOmiATION:  By  notice 
published  November  28, 1994,  in  the 
Federal  Register,  59  FR  60828,  Uie  ICC 
requested  suggestions  for  membership 
on  the  National  Grain  Car  Council 
(NGCC).  Inadvertently,  the  notice  stated 
that  there  would  be  S  representatives  of 
grain  shippers  and  receivers.  The 
Charter  of  the  NGCC.  Article  UT,  Section 
3.1,  provides  that  there  will  he  10 
/  representatives  of  grain  shippers  and 
receivers.  The  ICC  will  thinefore  require 
additional  submissions  of  suggestions 
for  representatives  of  this  group  of 
interested  parties. 

In  addition,  the  Association  of 
American  Railroads  (AAR)  the  Regional 
Railroads  of  America  (RRA),  and  the 
American  Short  Line  Railroad 
Association  (ASLRA),  have  requested  a 
60-day  extension  for  submitting  their 
recommendations  for  NGCC  ^^^ 

membership.  The  December  19, 1994. 
due  date  for  membersiiip 
recommendations  was  set  with  the 
intention  of  quickly  establishing  the 
Coimcil.  Indeed,  these  groups  have  long 
been  aware  of  the  Commission's  interest 
in  establishing  the  NGCC.  However,  to 
give  the  railroads  more  time  to  select 
representatives  for  the  important  work 
of  the  NGCC  and  because  of  the 
correction  we  have  made  in  the 
composition  of  the  Council,  a  3-week 
extension,  to  January  9, 1995,  will  be 
granted. 

Finally,  aU  NGCC  matters  should  be 
referenced  by  the  docket  number  Ex 
Parte  No.  519  (Sub-No.  1),  National 
Grain  Car  Council.  The  docket  number 
was  omitted  from  the  prior  Federal 
Register  notice,  and  was  misstated  in 
the  prior  notice  served  by  the 
Commission  on  December  1. 1994. 
Environmental  Statement:  This  action 
will  not  significantly  affect  either  the 
quality  of  the  human  environment  or 
the  conservation  of  energy  resources. 

Decided:  December  8, 1994. 

By  the  Commission,  Chaimian  Gail  C. 
McDonald. 
Vernon  A.  Williams, 
Secretary. 

IFR  Doc.  94-30719  Filed  12-13-94;  8:45  am) 
MLUNO  COM  7MB-ei-P 


[Finance  Doctot  ^.  32612] 

Southern  Paeifib  Transportation 
Company— Coi  trd— Tha  Danvar  and 
Rio  Qranda  W«  ttam  Railroad 
Company 

Southern  Pac  fie  Transportation 
Company  (SPTu)  filed  a  notice  of 
exemption  to  aoquire  control-of  The 
Denvenand  Rio  prande  Western 
Raihroad  Company  (DRGW).  DRGW  and 
SPTC.  both  common  carriers,  are 
subsidiaries  of  Southern  Pacific  Rail 
Corporation  (SPtlC),  a  non-carrier 
holding  company.  SPTC  is  directly 
owned  by  SPRCfand  DRGW  is  directly 
de  Holding,  Inc. 
er  holding  company, 
directly  owned  by 


parent  corpora 
transfer  the  cap 
subsidiary,  S 
will  be  to  simpl: 


owned  by  Rio 
(RGH),  a  non 
which,  in  turn, 
SPRC, 

After  a  dividend  of  the  capital  stock 
of  DRGW  by  RG^  to  SPRC.  RGH's 

}n.  SPRC  proposes  to 

stock  ofDRGW  to  its 
Z,  the  result  of  which 
corporate  control  by 
including  DRG\V  as  a  subsidiary  of 
SPTC.  No  change  in  the  operations  or 
the  management  personnel  of  any  of  the 
affiliated  railroals  will  result  from  this 
change  in  control.  After  consummation, 
DRGW  will  be  aldirectly-owned 
subsidiary  of  SpTC  and  be  indirectly 
controlled  by  SPRC.  The  proposed 
transaction  was  to  have  been 
consummated  on  November  21. 1994. 

Because  the  parties  are  members  of 
the  same  corporate  family,  and  the 
control  will  not  result  in  adverse 
changes  in  service  levels,  significant 
operational  chaages,  or  a  change  in  the 
competitive  balance  with  carriers 
outside  the  corporate  family,  the 
transaction  quanfies  for  the  class 
exemption  at  49'CFR  1180.2(d)(3).  The 
purpose  to  be  aocomplish'ed  by  this 
transaction  is  th  i  simplification  of 
intercorporate  o  mtrol  among  railroad 
companies  in  th  i  SPRC  corporate 
family. 

As  a  conditio]  to  the  use  of  this 
exemption,  any  imployees  adversely 
affected  by  the  t  ansaction  will  be 
protected  by  the  conditions  set  forth  in 
New  York  DockKy. — Control— Brooklyn 
Eastern  Dist.,  36  3  I.C.C.  60  (1979). 

Petitions  to  re  :oke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  Thai  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  te  filed  with  the 
Commission  an(  served  on:  Louis  P. 
Warchot,  South(  m  Pacific  Bldg.,  Room 
815,  One  Markej 
CA  94105 


Decided:  Decern  )er  5, 1994 


Plaza,  San  Francisco, 


By  the  Commission,  David  M.  Konsdmik, 
Director,  Office  of  Proceedings.  ! 

Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  94-30718  Filed  12-13-94;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowmant  for  tha  Arta; 
Notice  of  Maating 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  meeting  of  the  Opera- 
Musical  Theater  Advisory  Panel 
(Professional  Artists  Development/ 
Services  to  the  Field  Section)  to  the 
National  Coimcil  on  the  Arts  will  be 
held  on  December  12, 1994  from  9:00 
a.m.  to  7:00  p.m.  This  meeting  will  be 
held  in  Room  M-07,  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue  NW.. 
Washington.  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  pubUc  from  9:00  a.m.  to  9:45  a.m. 
for  Orientation  and  Introductoiy 
Remarks  and  from  6:30  p.m.  to  7:00  p.m. 
for  a  poUcy  discussion  and  guidelines 
review; 

The  remaining  portions  of  this 
meeting  from  9:45  a.m.  to  6:30  p.m.  are 
for  the  piurpose  of  Panel  review. 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  imder  the  National 
Foundation  on  the  Arts  and  the 
Hiunanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4)(6).  and  (9)(B)  of  section 
552b  of  Title  5.  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5439. 


Dated:  Daconbar  8, 1994. 
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Director,  Ojfice  of  Council  and  Pond 
Operations,  National  Endowment  for  the  Arts. 

IFR  Doc  94-30717  Filed  12-13-94;  8:45  am) 
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National  Endowmant  for  tha  Arta: 
Notica  Of  Maating 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  special  meeting  to  advise 
the  Presenting  Program  of  the  National 
Endowment  for  die  Arts  will  be  held  on 
December  13, 1994  from  3:30  p.m.  to 
5:00  p.m.  This  meeting  will  be  held  at 
the  Holiday  fam  Crowne  Plaza,  1605 
Broadway,  New  YoA,  hiew  York  10019 
in  conjunction  with  the  International 
Society  of  Performing  Arts 
Administrators. 

Tlus  meetog'will  be  open  to  the 
public  on  a  space  available  basis  for  the 
purpose  of  obtaining  feedback  frem  the 
field  regardii^  draft  fmigram  gmdelines 
f(M'  the  Presenting  Program. 

Further  infmnation  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Salrine.  Adviscny  Committee 
Management  CNEBoe.  National 
&idowment  for  the  Arte.  Washington. 
DC  %S06.  or  caD  (202)  682-5439. 

Dated:  December  7, 19S4. 

Yvonne  M.SaHM. 

Director.  Council  amd  Panel  Opaatioiu, 
National  Endowment  for  the  Arts. 

IFR  Doc  94-30716  Filed  12-13-94;  8:45  am] 
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National  Endowmant  for  the  Aria; 
Notica  off 


Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisoiy  Conmiittee  Act  (Pub. 
L.  92-463).  asagsended,  notice  is  hereby 
given  that  a  special  meeting  to  advise 
the  Presenting  Pragnon  of  the  National 
Endowment  lor  the  Arts  will  be  held  on 
December  19. 1994  frtmi  8:00  a.m.  to 
9:00  a.m.  This  meeting  will  be  held  at 
Uie  New  Yoric  Hih<Hi.  1335  Avenue  of 
the  Americas,  New  York.  New  Yoric 
10019.  in  coofunction  with  the 
Association  irf  Performing  Arts 
Presenters  ConferaiKe. 

This  meeting  will  be  cqien  to  the 
public  fm  a  ^tace  awdlaUe  basis  f<»  the 
purpose  of  obtatnii^  feedback  frcHn  the 
field  regarding  draft  program  guidelines 
for  the  Prescntii^  Program. 


Furthw  infoimation  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Advisory  Committee 
Managemmt  Office,  National 
.  Endowment  for  the  Arts.  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  December  7, 1994. 
YvenneM.SdiiDe, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

IFR  Doc.  94-30715  Filed  12-13-94;  8:45  am) 
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National  Endowmant  for  the  Arta: 
Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  meeting  of  the  llieater 
Advisory  Panel  (Fellowships  for 
Playwrights  Section)  to  the  National 
Coimcil  on  the  Arts  will  be  held  on 
F^ruaiy  13-14, 1995.  This  meetii^  will 
be  held  from  lOKM  a.m.  to  6:30  p.m.  on 
February  13, 19^5  and  from  9:30  a.m.  to 
6:00  p.m.  on  February  14, 1995,  in 
Room  M-14,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  NW., 
Washington.  DC  20506. 

A  portion  of  diis  meeting  will  be  open 
to  the  public  from  10:00  8.m.  to  10:30 
a.m.  on  February  13  for  Introductory 
Remarks  and  a  discussion  of  the  Review 
Criteria  for  the  cat^ory  of  Fellowships 
for  Playwrights  and  from  5:00  p.m.  to 
6:00  p.m.  on  Felmiary  14  for  a 
Guidelines  and  Policy  Discussion. 

The  remaining  portions  of  this 
meeting  from  10:30  a.m.  to'6:30  p.m.  on 
February  13  and  from  9:30  a.m.  to  5:00 
p.m.  on  F^miary  14  are  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
Old  recommendation  on  applications 
for  financial  assistance  imder  the 
Natitmal  Fotmdation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  bj'  grant 
applicants.  In  acconlance  with  the 
determination  of  the  Chairman  of 
February  8, 1994  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thoeof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 


Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  N.W.. 
Washington.  D.C  20506,  202/682-5532. 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endourment  for  the 
Arts,  Washington,  DC,  20506,  or  call 
202/682-5439. 

Dated:  December  8, 1994. 
Yvonne  M.  Sabine, 
Director,  Office  of  Council  and  Panel 
Operations  National  Endowmentfor  the  Arts. 
IFR  Doc.  94-30714  Filed  12-13-94;  8:45  amj 
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National  Endowment  for  tha  Arts; 


Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Film/Video 
Experimental  Prescreening  Section)  to 
the  National  Coimcil  on  the  Arts  will  be 
held  on  January  10-12, 1995.  This 
meeting  will  be  held  from  9:00  a.m.  to 
6:30  p.m.  on  January  10-11. 1995  and 
from  9:00  a.m.  to  5:30  p.m.  on  January 
12. 1995  in  Room  716.  at  the  Nancy 
Hanlu  Center.  1100  Pennsylvania 
Avenue  NW..  Wasfainston.  DC  20506. 

This  meeting  is  for  Um  purpose  of 
application  evaluaticui.  under,  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8. 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (cM4),  (6)  and  (9)  (B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  tw  obtained  frcnn  Ms. 
Yvonne  Sabine.  Advisory  Committee 
Management  Office,  Naticmal 
&idowment  for  the  Arts.  Washington. 
DC  20506,  or  call  (202)  682-5439. 

I>ated:  December  8, 1994. 

YTemMMSaUM. 

Director  Council  6-  Panel  Operations  National 
Endowmentfor  the  Arts. 

[FR  Doc.  94-30713  Filed  12-13-94;  8:45  am] 
■aUNO  COM  7SS7-01-M 


Challenge/Advancamant  Adwiaoiy 
Panel;  Notica  Of  Maating 

Pursuant  to  Section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
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given  that  a  meeting  of  the  Challenge 
and  Advancement  Advisory  Panel 
(Challenge  Review  Committee  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  January  9-11. 1995.  This 
meeting  will  be  held  horn  9:00  a.m.  to 
5:30  p.m.  on  January  9. 1995;  from  9:00 
a.m.  to  4:30  p.m.  on  January  10.  1995; 
and  ht)m  9:00  a.m.  to  5:30  p.m.  on 
January  11. 1995  in  Room  M-14.  at  the 
Nancy  Hanks  Center.  1 100  Pennsylvania 
Avenue  NVV.,  Washington.  IX:  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9:00  a.m.  to  10:00 
a.m  on  January  9, 1995  for  opening 
remarks  and  introductions. 

The  remaining  portions  of  this 
meeting  from  10  a.m.  to  5:30  p.m.  on 
January  9. 1995;  from  9:00  a.m.  to  4:30 
p.m.  on  January  10. 1995;  and  from  9:00 
a.m.  to  5:30  p.m.  on  January  11. 1995 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8. 1994  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c](4).(6)  and  (9)(B)  of  section 
552b  of  Title  5,  United  States  Code. 

Any  person  may  obser\'e  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman^with  the  approval  of 
the  full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW..  Washington. 
DC  20506.  202/682-5496,  TYY  202/ 
682-5496.  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer.  National  Endowment  for  the 
Arts,  Washington.  DC  20506.  or  call 
202/682-5439. 

Dated:  December  8. 1994. 

Yvonne  M.  Sabine. 

Director.  Office  of  Council  and  Panel 
Operations.  S'ational  Endowment  for  the  Arts 
|FR  Doc.  94-30712  Filed  12-13-94.  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-i  77  and  SO-278] 

Philadelphia  El<  ctric  Company; 
Delmarva  Powe  r  and  Light  Company; 
Atlantic  City  EM  ctric  Company;  Peach 
Bottom  Atomic  >ower  Station,  Units  2 
and  3;  Notice  o'  Consideration  of 
Issuance  of  Ann  sndment  to  Facility 
Operating  Licei  se  and  Opportunity  for 
a  Hearing 

The  U.S.  Nuc  ear  Regulatory 
Commission  (th  j.Commission)  is 
considering  issi  ance  of  an  amendment 
to  Facility  Oper  iting  License  Nos.  DPR- 
44  and  D'PR-56,  issued  to  the 
Philadelphia  Eli  ctric  Company  (PECO, 
the  licensee),  fo  operation  of  the  Peach 
Bottom  Atomic  'ower  Station.  Units  2 
and  3  (Peach  Bojttom.  PBAPS),  located 
in  York  Countyi  Pennsylvania. 

The  proposed  amendment,  requested 
by  the  licensee  in  a  letter  dated 
September  29.  ^94,  would  represent  a 
full  conversion  from  the  current 
Technical  Spec;  fications  (TS)  to  a  set  of 
TS  based  on  Nl  REG-1433,  "Standard 
Technical  Spec  fications.  General 
Electric  Plants,  3WR/4,"  Revision  O. 
September  1993.  NUREG-1433  has  been 
developed  through  working  groups 
composed  of  bo  ;h  NRC  staff  members 
and  the  BWR-4  owners  and  has  been 
endorsed  by  the  staff  as  part  of  an 
industry-wide  i  litiative  to  standardize 
and  improve  TJ .  As  part  of  this 
submittal,  the  I  censee  has  applied  the 
criteria  contaim  id  in  the  Final  NRC 
Policy  Statemei  t  on  Technical 
Specification  Ir  iprovements  of  July  22. 
1993  to  the  cun  ent  Peach  Bottom 
Technical  Spec  fications.  and.  using 
NUREG-1433  a  >  a  basis,  developed  a 
proposed  set  of  improved  TS  for  BPAPS. 

Tne  licensee  pas  categorized  the 
proposed  changes  to  the  existing  TS  into 
four  general  grc  upings.  These  groupings 
are  characterize  d  as  administrative 
changes,  reloca  ed  changes,  more 
restrictive  chan  >€S$,  and  less  restrictive 
changes. 

Administrat!  e  changes  are  those  that 
involve  restruc  uring,  interpretation  and 
complex  rearra  iging  of  requirements 
and  other  chan  les  not  substantially 
revising  an  exi;  ting  requirement.  The 
reformatting,  re  numbering  and 
rewording  proc  iss  reflects  the  attributes 
of  NUREG-143  J  and  do  not  involve 
technical  chanj  es  to  the  existing  TS. 
Such  changes  a  re  administrative  in 
nature  and  do  i  ot  impact  initiators  of 
analyzed  event  i  or  assumed  mitigation 
of  accident  or  t  ansient  events. 

Relocated  ch  mges  are  those  involving 
relocation  of  re  ]uirements  and 
sur\eillances  f<  r  structures,  systems. 


components  or  variables  that  do  not 
meet  the  criteria  of  inclusion  in  TS  The 
licensees  application  of  the  screening 
criteria  is  described  m  that  portion  of 
their  September  29, 1994  appliration 
titled  "Application  of  Selection  Criteria 
to  the  Peach  Bottom  Atomic  Power 
Station  TS."  The  affected  struv.tures. 
systems,  components  or  variables  are 
not  assumed  to  be  initiators  of  anaUzed 
events  and  are  not  assumed  to  mitigate 
accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
affected  structures,  systems, 
components  or  variables  will  be 
relocated  from  the  TS  to 
administratively  controlled  documents 
Changes  made  to  these  documents  will 
be  made  pursuant  to  10  CFR  5059  In 
addition,  the  affected  structures, 
systems,  components  or  variables  are 
addressed  rn  existing  surveillance 
procedures  which  are  also  subject  to  10 
CFR  50.59  and  subject  to  the  change 
control  provision  in  the  Administrative 
Controls  section  of  the  TS.  These 
proposed  chang'es  will  not  impose  or 
eliminate  any  requirements. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
for  .operation  of  the  facility  These  more 
stringent  requirements  do  not  result  in 
operation  that  will  alter  assumptions 
relative  to  mitigation  of  an  accident  or 
transient  event.  The  more  restru;tive 
requirements  will  not  alter  the  operation 
of  process  variables,  structures,  sy.stems 
and  components  described  in  the  safety 
analyses. 

Less  restric:tive  changes  are  those 
where  existing  requirements  are  relaxed 
or  eliminated,  or  new  fiexibilitv  is 
provided. 

Before  issuani  e  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  bv  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations 

By  January'  13,  1995,  the  licensee  may 
file  a  request  for  a  hearing  with  respei:t 
to  issuance  of  the.amendmenl  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  ma\  he 
affected  by  this  proceeding  and  u  ho 
wishes  to  participate  as  a  partv  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intenene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  piersons  should 
consult  a  current  copy  of  10  CFR  2  714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelnian 
Building,  2120  L  Street.  NW  .   ' 
Washington,  DC,  and  at  the  local  public 
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document  room  located  at  the  Sfate 
Library  of  Pennsylvania,  (Regional 
Depository)  Government  Publications 
Section.  Education  Building.  Walnut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Hamsburg,  Pennsylvania  17105.  If 
a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretarj-  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(.s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contenlions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 


must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 

Participate  fully  in  the  conduct  of  the 
earing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretarj'  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW,  Washington.  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  John  F. 
Stolz.  Director,  Project  Directorate  1-2: 
petitioner's  name  and  telephone 
number,  date  {letition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  James  W.  Durham.  Senior  Vice 
President  and  General  Counsel,  PECO 
Energy  Company,  2301  Market  Street, 
Philadelphia,  Penn.sylvania  19101.  ' 
attorney  for  the  licensee. 

Nontimely  filing  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  presiding  Atomic  Safety  and 
Licensing  Board  that  the  petit idh  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 


completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  considerations  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  resped  to  this 
action,  see  the  application  for 
amendment  dated  September  29, 1994 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  fX:.  and  at  the 
local  public  document  room  located  at 
the  State  Library  of  Pennsylvania, 
(Regional  Depositor^)  Government 
Publications  Section.  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601 
Harrisburg,  Pennsylvania  17105. 

Dated  at  Rrxkviiie.  Maryland,  this  7(h  ihv 
(if  December  1994. 

For  the  N'uclrar  Regulatiiry  OimnnsMon 
David  H.  Moran. 

Acting  Dirpctor.  Project  Directorate  /-.'. 
Division  of  Reactor  Projects— I/II,  Offii  -e  c<i 
Nuclear  Reactor  Regulation. 
(PR  Do(.  94-30697  Filed  12-13-94.  «:45  .iiiit 
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NUREG:  Issuance,  Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  draft  report  NUREG/CR- 
6270  entitled  "Estimating  Boiling  Water 
Reactor  Decommissioning  Costs."  This 
draft  report,  prepared  for  the  NRC  by 
Battel le  Pacific  Northwest  Laboratory 
(PNL),  is  now  available  for  review  and 
comment. 

The  draft  report  discusses  the 
software  used  to  calculate  the 
decommissioning  cost  estimates 
included  in  theNUREG/CR-6174 
entitled  "Revised  Analyses  of 
Decommissioning  for  the  Reference 
Boiling  Water  Reactor  Power  Station," 
recently  released  for  comment. 

NUREG/CR-6270  has  been  prepared 
in  the  form  of  a  user's  manual  for  use 
on  a  personal  computer.  This  software 
was  developed  to  assist  in  evaluating  a 
licensee's  submittal  of  its  estimated  cost 
to  decommission  a  BWR.  Comments  are 
solicited  on  the  draft  report,  particularly 
with  regard  to  the  usefulness  and 
appropriateness  of  the  approaches 
described. 

Comments  and  suggestions  on  the 
draft  NUREG/CR-6270  should  be  sent  to 
the  Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

Comments  may  also  be  submitted 
electronically,  in  either  ASQI  text  or 
WordPerfect  format  (version  5  1  or 
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latei^.  l^  c^ng  th«  NRC  Eledfonic 
Bullotin  Board  on  FedWorld.  Tha 
bulletin  boaid  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet. 

If  usmg  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N3.1).  Using  ANSI  terminal 
emulation,  the  NRC  NUREG  and 
Regulate  Guide  Comments  subsystem 
can  then  be  accessed  by  selecting  the 
"Subsystems/Databases"  option  from 
the  "NRC  Main  Menu."  For  hirther 
information  about  options  available  for 
NRC  at  FedWorid  consuh  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
•FedWorld  Online  User's  Guides" 
particularly  helpful.  Many  NRC     - 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsj^tem  on  FedWcwld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS: 
703-321-8020:  Telnet  via  Internet: 
fedworld.gov  (192.239/92.3);  File 
Transfer  Protocol  (FTP)  via  Internet: 
ftp.fodworkLgov  (192.239/92.205):  and 
Worid  Wide  Web  using:  http:// 
www.fedworld.gov  (this  is  the  Unifonn 
Resource  Locator  (URL)). 

If  using  a  method  other  than  the  toll 
free  number  to  contact  FedWorld.  then 
the  NRC  sybsystem  will  be  accessed 
from  the  main  FedWorld  menu  by 
selecting  the  "U.S.  Nuclear  Regulatory 
Commission"  option  from  FedWorld'; 
"Sybsystems/Databases"  menu  or  by 
entering  the  command  "/go  nrc"  at  a 
FedWorld  command  line.  If  you  access 
NRC  from  FedWorld's  "Subsystems/ 
Databases"  menu,  then  you  may  return 
to  FedWorld  by  selecting  the  "Return  to 
FedWorld"  option  from  the  "NRC  Main 
Menu."  Hewever.  if  you  access  NRC  at 
FedWorld  by  using  NRC's  toll-free 
number,  then  you  will  have  full  access 
to  all  NRC  systems,  but  you  will  not 
have  access  to  the  main  FedWorld 
system.  For  more  information  on  NRC 
bulletin  boards  call  Mr.  Arthur  Davis. 
Systems  Integration  and  Development 
Branch.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
telephone  (301)  415-5780:  e-mail 
AXD3nrc.gov. 

Copies  of  the  comments  received  may 
be  examined  at  the  NRC  Public 
Document  Room  at  2120  L  Street.  NW. 
(Lower  Level),  Washington,  DC. 
Comments  and  suggestions  will  be  most 
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helpful  if  they  ai » received  by  Fetmiary 

13.  1995. 

Copies  of  NUI^CR-6270  may  be 
purchased  from  Ipe  Government 
Printing  Office,  B.O.  Box  37082, 
Washington.  DC  20013-7082.  telephone 
(202)  512-2249  Or  (202)  512-2171. 
Copies  ace  also  available  from  the 

Information  Service. 

oad,  Springfield. 

copy  is  also  available 
for  inspection  an|d/or  copying  for  a  fee 
in  the  NRC  Publip  Document  Room. 
2120  L  Street.  NW.  (Lower  Uvel). 
Washington.  DCJ 

Single  copies  jf  draft  NUREG/CR- 
6270  may  also  b«  obtained  by  written 
request  or  telefa:f  (301-504-2260)  from: 
ices.  Printing  and  Mail 

Office  of 

.S.  Nuclear  Regulatory 
ington.  DC  20555. 
Copies  of  the  so{|ware  for  NUREG/CR- 
6270  will  be  made  available  by  request 
to  George  ).  Mencinsky.  Division  of 
Regulatory  Applications,  Office  of . 
Nuclear  Regulatqry  Research,  Mail  Stop 
T-9  C24.  U.S.  Nilclear  Regulatory 
Commission.  Ws  sfaingtOB..DC  20555. 
telephone  (301) '  15-6206. 

Dated  at  Rockvi)  e.  Maryland,  this  17tb  day 
of  November.  1994 

For  the  Nuclear  I  Legulatory  Commission. 
BillM.MMTis, 

Director,  Division  it  Regulatory  Applirations. 
Office  of  Nuclear  R  iguhtory  Research. 

(PR  Doc.  94-30695  Filed  12-13-94: 8:45  ami 
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As  sessment  for  Disposal 
A4h  in«  Landlin;  Noiico 


GsnerleOoss 
of  Irtcinsrstor 
of  Availability 

AGENCY:  NucleaiJRegulatory 
Commission. 


ACnON:  Notice  o 
dose  assessment 
incinerator  ash  ii 


availability  of  generic 
For  disposal  of 
a  landfill. 


SUMMARY:  The 
availability  and 
a  Generic  Dose 
of  Incinerator 
has  assessed , 
with  disposal  of 
containing  low 
radioactive 
landfills.  The 
assessment  as 
developing  gui 
applied  in  a 
incinerator  ash 
radioactive 
DATES:  Written 
Generic  Dose 
February  13, 
determining 
dose 


NlCi 


:  assessment  are 


is  noticing  the     ■ 
j  eliciting  comments  on 
A  ssessment  for  Disposal 
in  a  Landfill.  NRC 
potential  doses  associated 
ncinerator  ash 
c  }ncentrations  of 
material  in  sanitary 

intends  to  use  this 
technical  basis  for 
di  Jice  that  would  be 
utho  izing  disposal  of 

f  merated  by  licensed 
mate  ials  facilities, 
c  jmments  on  the 
Assessment  received  by 

will  be  considered  in 
wh^er  revisions  to  the 
appropriate  and  in 


NIC 

th( 


developing  regulatory  guidance  based 
on  the  dote  assessment.  Comments 
received  after  tiiis  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
NRC  is  able  to  assure  consideration  only 
for  comments  received  on  or  before  this 
date. 

AOORESSES:  Written  comments  on  the 
Generic  Dose  Assessment  should  be  sent 
to:  Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  ATTN:  Docketing  and  Services 
Branch.  Hand  deliver  comments  to 
11545  RockvillePike,  Rockvitle. 
Maryland  20852,  between  7:45  a.m.  and 
4:15  p. m.,  on  Federal  workdays. 

Copies  of  the  Generic  Dose 
Assessment  may  be  obtained  by 
contacting  Janette  Copeland,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T7F27.  Washington,  DC  20555- 
0001.  Phone  (301)  415-6617;  Fax  (301) 
415-5397. 

FOR  FURTHER  INFOfMATION  CONTACT: 

Boby  Bid,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Mail  Stop 
T7F27.  Washington.  DC  20555-0001. 
Phone  (301)  415-5811. 

SUf>PI^MBfTARY  INFORMATION:  The 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Energy  Reorganization  Act  of 
1974  assign  to  the  U.S.  Nuclear 
Regulatory  Commission  the 
responsibility  for  licensing  and 
regulating  commercial  nucleer  facilities. 
Over  the  past  several  decades,  NRC  has 
allowed  licensees  to  dispose  of 
incinerator  ash  containing  tow 
concentrations  of  radioactive  materials 
in  sanitary  landfills.  In  the  absence  of 
specific  criteria  for  determining 
acceptable  concentrations  of 
radionuclides  in  the  ash,  NRC  applied 
the  liquid  effluent  concentration  values 
from  Appendix  B  of  10  CFR  Part  20.  In 
this  application,  NRC  assumed  that  the 
unit  mioroGurie  per  milliliter  of  liquid 
was  approximately  equivalent  to 
microCurie  per  gram  of  incinerator  ash. 

Public  concerns  about  disposal  of 
slightly  radioactive  wastes  in 
unlicensed  disposal  facilities  prompted 
the  NRC  staff  to  assess  potential  doses 
to  the  members  of  the  public  that  may 
be  associated  with  disposal  of  the 
incinerator  ash.  NRC  staff  initiated  this 
generic  dose  assessment  to  determine 
whether  continued  application  of  the 
effluent  concentration  values  in 
Appendix  B  of  Part  20  ensure  that  the 
public  doses  from  ash  disposal  remain 
a  small  fraction  of  the  public  dose  limit 
in  §  20.1301(a).  Action  has  been  delayed 
on  several  tens  of  license  renewal  and 
amendment  requests  pending 
completion  of  the  assessment . 


NRC  staff  recently  documented  the 
results  of  the  assessment  in  a  draft 
report  entitled  "Generic  Dose 
Assessment  for  Disposal  of  Indnerator 
Ash  in  a  Landfill."  Based  on  the 
-assessment,  the  staff  concluded  that 
continued  disposal  of  incinerator  ash  at 
the  Appendix  B  levels  should  be 
acceptable  for  most  radionuclides, 
provided  the  sum  of  the  frBctions  of  the 
concentration  of  each  radionucUde  and 
its  respective  value  in  Appendix  B  does 
not  exceed  unity.  For  ash  containing  the 
radionuclides  C-14,  CI-36,  Tl-204,  Ag- 
108m,  Al-26,  To-99.  Nb-«4,  H-3,  or  I- 
129,  the  assessment  shows  the 
concentrations  in  the  ash  should 
generally  be  less  than  one-tenth  of  the 
Appendix  B  values.  However,  higher 
concentrations  may  be  acceptable  if  site- 
specific  radiological  analysis 
demonstrates  that  ash  wiUi  higher 
concentrations  will  not  result  in  doses 
that  are  a  significant  fraction  of  the 
public  dose  limit  in  10  CFR  20.1301.  In 
addition,  the  assessment  indicates  that 
disposal  of  ash  containing  P-32,  S-35, 
Tc-99m,  Fe-59,  or  Ca-^5  in  solid  waste 
landfills  should  only  by  authorized  on 
the  basis  of  site-specific  analysis. 

Based  on  these  conclusions,  NRC  is 
developing  guidance  on  acceptable 
approaches  for  demonstrating 
compliance  with  10  CFR  20.2002  for 
disposal  of  incinerator  ash  containing 
low  concentrations  of  radioactive 
material  as  ordinary  municipal  waste. 

NRC  will  review  the  written 
comments  provided  in  response  to  this 
notice  in  considering  whether  to  revise 
the  dose  assessment  and  in  developing 
the  guidance  based  on  the  dose 
assessment. 

Dated  on  Rockville,  Maryland,  this  2nd  day 
of  December  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  H.  Austin, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

[FR  Doc.  94-30696  Filed  12-13-94;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Privacy  Act  of  1974;  Notification  of  a 
New  System  of  Records 

agency:  Office  of  Personnel 

Management  (0PM). 

ACTION:  Add  one  new  record  system. 

SUMMARY:  0PM  propels  to  add  one 
new  system  of  reconls  to  its  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974  as  amended.  This  action  is 


necessary  to  meet  the  requirements  of 
the  Privacy  Act  to  publish  in  the 
Federal  Register  notice  of  the  existence 
and  character  of  record  systems 
maintained  by  the  agency. 

DATES:  OPM  invites  comments  on  the 
proposed  system  of  records  on  or  before 
January  13, 1995.  The  system  notice  will 
be  effective  January  23, 1995  unless 
OPM  has  received  comments  that  would 
result  in  a  contrary  determination. 

ADDRESSES:  Send  written  comments  to 
Steve  Van  Rees,  Chief,  Facilities 
/Services  Division,  Office  of  Procurement 
and  Administrative  Services, 
Administrative  Group,  1900  E  Street 
NW.,  room  1330,  Washington,  DC 
20415-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Leslie  Crawford  at  (703)  908-8565. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  being  published  under  the 
authority  of  5  U.S.C  552a(e)(4).  OPM's 
Internal  and  Central  system  notices 
were  previously  published  in  the 
Federal  Register  in  full  on  April  12, 
1993  (58  FR  19154).  OPM's 
Govemmentwide  system  notices  were 
last  published  in  full  on  August  10, 
1992  (57  FR  35698).  with  a  correction 
published  on  November  30, 1992  (57  FR 
56733). 

The  authority  for  maintaining  parking 
records  is  derived  from  the  Federal  • 
Property  and  Administrative  Services 
Act  of  1949,  as  amended,  and  5  U.S.C 
301.  OPM  manages  its  parking  facilities 
through  a  system  designed  to  encourage 
the  use  of  carpools.  OPM  personnel  who 
participate  in  the  program  fill  out  an 
application  for  a  parking  permit  that 
contains  personal  information.  The 
applications  and  information  fitjm  the 
application  forms  are  maintained  in 
both  automated  and  paper  format,  with 
records  retrievable  by  use  of  personal 
identifiers. 

In  accordance  with  5  U.S.C.  552a(r), 
OPM  has  sent  a  Report  of  a  New  System 
of  Records  to  the  Congress  and  the 
Office  of  Management  and  Budget. 
Lorraine  A.  Green, 
Deputy  Director. 

OPM/mTERNAL-13 
SVSraiNAME: 

Parking  Program  Records. 

SYSTEM  IX>CATI0N: 

Facilities  Services  Division,  Office  of 
Procurement  and  Administrative 
Services,  Administrative  Group,  Office 
of  Personnel  Management,  1900  E 
Street,  NW.,  Washington,  DC  20415- 
0001. 


CATEOOMO  OF  SmVRMMLS  COVBIEO  BY  THE 
SYSTEM: 

Current  OPM  employees  and  others 
who  use  OPM  parking  facilities. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

This  system  contains  records  relating 
to  the  achninistration  of  the  parking 
permit  system  for  OPM's  central  office 
at  the  Theodore  Roosevelt  Office 
Building,  1900  E  Street.  NW., 
Washington,  DC.  The  records  include 
information  such  as  name;  Social 
Security  Number,  employing 
organization;  assigned  permit  number; 
home  and  office  telephone  numbers; 
home  address;  vehicle  information;  and 
duty  hours  and  location. 

AUTHORITY  FOR  MANTENANCE  OF  TNE  SYSTEM: 
Includes  the  following  with  any 

revisions  or  amendments: 
Federal  Property  and  Administrative 

Services  Act  of  1949,  as  amended,  and 

5  U.S.C.  301. 

PURPOSE: 

These  records  are  used  to  administer 
the  parking  program  at  OPM,  collect 
information  for  tax  purposes,  and 
compare  records  with  other  Federal 
agencies  to  ensure  parking  privileges  are 
not  abused.  These  records  may  also  may 
be  used  to  locate  individuals  for 
personal  research. 

ROUTVIE  USES  OF  RECORDS  MAMTANKO  M  THE 
SYSTEM,  SICLUOMQ  CATESORCS  OF  USERS  AND 

•nm  PURPOSES  of  such  uss: 

These  records  and  infonnation  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  OPM  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

b.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

c.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

d.  By  the  National  Archives  and 
Records  Administration  in  record? 
management  inspections. 
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e.  By  OFM  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  ar0 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
studies  do  not  contain  individual 
identifiers,  in  some  instances  the 
selection  of  elements  of  data  included  in 
the  study  may  be  structiu«d  in  such  a 
way  aslo  make  the  data  individually 
identifiable  by  inference. 

f.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OPM  is  authorized  to 
appear,  when: 

(1)  OPM.  or  any  component  thereof; 
or 

(2)  Any  employee  of  OPfA  in  his  or 
her  official  capacity:  or 

(3)  Any  employee  of  OPM  in  bis  or 

her  individual  capacity  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OPM 
determines  that  litigation  is  likely  to 
affect  OPM  or  any  of  its  components; 

is  a  party  to  litigatioD  or  has  an  interest 
io  such  litigation,  and  the  use  of  such 
records  by  the  E)epartment  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 
and  necessary  to  the  litigation  provided, 
ho«v«ver,  that  the  disclosure  is 
compatible  writfa  the  purpose  for  which 
records  were  collected. 

g.  To  disclose  information  to 
contractors,  grantees,  or  volunteers 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
job  for  the  Federal  Government. 

h.  To  disclose  information  to  the 
Internal  Revenue  Service  and  State  and 
local  tax  authorities. 

i.  To  disclose  information  to  officials 
of  labor  organizations  recognized  under 
5  IJ.S.C.  Chapter  71  vidien  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 

j.  To  disclose  ioibrmation  in  computer 
matching  activities,  including 
comparison  of  parking  records  with 
other  Federal  agencies,  and  for  the 
purpose  of  asngning  tax  liabilities 
related  to  the  hinge  benefit  accrual 
value  of  parking. 

POLICIES  AND  nUCnCCS  OF  STORMQ, 
RCniKVMG,  SAFEQUAMNNQ, .  RETAWMG  AND 
OerOMM  OF  RECONOS  M 1HE  SYSTBK 

STOfUQE: 

These  records  are  maintained  in  file 
folders  and  in  an  automated  data  base. 
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RETMEVAMJrr: 

These  records  ire  retrieved  by  the 
names,  Social  S©  :urity  Numbers,  permit 
numbers,  addresi  es,  or  vehicle 
information  of  the  individuals  on  whom 
they  are  maintalQed. 

SAFEQUAROS:  j 

These  records  are  stored  in  secure 
areas  and  are  available  only  to 
authorized  personnel  whose  duties 
require  access,     j 

RETENTION  ANO  DISPOSAL: 

These  records  are  maintained  for 
varying  periods  df  time,  in  accordance 
with  NARA  Genetal  Records  Schedules 
2  (pay)  and  11  (parking  permits). 
Disposal  of  manu  al  records  is  by 
shredding  or  bun  ung;  electronic  data  is 
erased. 

SVSTEM  MA»MGEIt(S||  AND  ADDRESS: 

As«stant  Direiior  for  Procurement 
and  Administratl  /e  Services, 
Administration  C  roup.  Office  of 
Personnel  Manag  unent,  1900  E  Street 
NW..  Washington,  DC  20415-0001 


NOmCATION  PROCE^E: 

Individuals  wifhing  to  determine 
whether  this  system  of  records  contains 
information  on  tl  em  should  contact  the 
system  manager  i  idicated.  Individuals 
bllowing  for  their 


must  furnish  the 


records  to  be  loa  ted  and  identified: 

a.  Full  name. 

b.  Parking  pert  lit  niunber  (if 
appropriate). 

c.  Vehicle  licer  se  number  (it 
appropriate). 

RECORe  ACCESS  PM  CEDURE: 

Individuals  wii  hing  to  request  access 
to  records  about  mem  should  contact 
the  system  manager  indicated. 
Individuals  musuprovide  the  ftdlowing 
information  for  tleir  records  to  be 
located  and  idenl  ified: 


jceise 


O'M' 
:  regar(  ing 
1  acce  s 


number  (if 
number  (if 


rec  nesting  access  must 
's  Privacy  Act 
_  verification  of 
to  records  (5  CFR 


a.  Full  name. 

b.  Parking  peri^t 
appropriate). 

c.  Vehicle  li 
appropriate). 

Individuals 
also  follow  the 
regulations 
identify  and 
part  297). 

CONTESTMG  RECOROJ  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  records  about  them 
should  contact  the  system  manager 
indicated.  Indiviiuals  must  furnish  the 
following  information  for  their  records 
to  be  located  andSdentified: 

a.  Full  name,    j 

b.  Parking  pen  it  nmnber  (if 
appropriate). 


c.  Vehicle  license  number  (if 
approiHiate). 

Individuals  requesting  amendment 
must  also  follow  the  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  (Stained  from: 

a.  The  individuals  to  whom  the 
records  pertain. 

b.  Ii^formation  taken  from  ofiicial 
OPM  records. 

c.  Other  Federal  agency  parking 
records. 

[PR  Doc.  94-30721  Filed  12-13-94:  8:45  am) 

BM.UNQ  CODE  •32S-0.4I 


PANAMA  CANAL  COMMtSSION 

Agency  Information  Collection 
Request  SubmitlBff  to  the  Office  of 
Management  and  BtKfget  for  Clearance 

AGENCY:  Panama  Canal  Commission. 
ACTION:  Notice. 

summary:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
as  amended,  the  Panama  Canal 
Commission  hereby  gives  notice  that  it 
has  submitled  to  the  Office  of 
Management  and  Budget  for  clearance  a 
Standard  F(»m-83  (SF-S3  Request  for 
OMB  Review)  for  a  currently  approved 
collection  of  information  designated 
PerscHinel  Administration  Forms. 
ADDRESSES:  CcMnments  may  be  sent  to 
Edward  H.  Clarke.  Desk  Officer  for 
Panama  Canal  Commission.  Office  of 
Information  and  Regulatory  Afiairs, 
Room  10202,  New  Executive  Office 
Building,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  complete  copy  of  the  collection  of 
inforination  or  related  information, 
contact  Barbara  Fuller.  Office  of  the 
Secretary.  Panama  Canal  Commission, 
telephone  202-634-6441. 

SUPPt.EMENTARY  INFORMATION: 

Title:  Personnel  Administration 
Forms. 

■  Type  o/Aequest;  Revision  of  a 
currently  approved  collection. 

Form  Numberfs):  Various. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents. 
8,299. 

Estimated  Total  Burden  Hours: 
11,372. 

Frequency  of  Response:  When  persons 
apply  or  update  applications. 
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Needs  and  Uses:  On  January  20, 1982, 
OMB  approved  an  information 
collection  proposal  submitted  by  the 
Panama  Canal  Commission  and 
assigned  it  the  control  number  3207- 
0005.  It  is  proposed  to  continue  using 
this  information  collection.  The 
information  collected  is  needed  to 
determine  the  qualifications,  suitability 
and  availability  of  applicants  for  Federal 
employment  and  temporary 
employment  in  the  Panama  Canal  area 
so  that  U.S.  Federal  Government 
agencies  can  be  supplied  with  eligibles 
to  fill  vacant  positions.  The  information 
will  be  used  by  Central  Examining 
Office  employees  performing  examining 
and  suitability  duties;  by  sub)ect-matter 
experts  on  rating  panels;  and  by  agency 
officials  making  selections  to  fill 
vacancies.  Collections  of  information 
made  by  the  Central  Examining  Office 
are  related  to  the  filing  or  updating  of 
application  forms.  Of  the  8,299 
respondents  who  complete  application 
forms  annually,  4,815  complete  full 
applications  and  3,484  merely  complete 
forms  after  12  or  18  months  have 
elapsed  (depending  on  the  position 
applied  for)  and  to  update  an 
application  already  on  file.  The  total 
time  required  for  applicants  for 
employment  to  respond  to  the 
information  collection  is  estimated  to 
vary  firom  40  to  300  minutes  with  an 
average  of  120  minutes  to  complete  a 
full  application,  including  supplemental 
qualifications  forms  when  required,  and 
is  estimated  to  vary  fit>m  5  to  60 
minutes  with  an  average  of  30  minutes 
to  complete  forms  to  update  an 
application  aheady  on  file.  In  addition 
to  the  forms  used  for  the  basic 
application  there  are  9  forms  which  are 
used  as  notices  or  inquiries.  These 
forms  are  issued  separately  and  have 
bimlen  tinies  ranging  bom  5  to  60 
minutes  with  an  average  of  30  minutes 
per  response.  The  total  time  required 
annually  for  persons  to  respond  to 
collections  of  information  is  estimated 
at  11.372  hours. 

Dated:  December  2, 1994. 
James  E.  Ferrara. 

Director,  Office  of  Executive  Administration 
and  Transition  Coordination,  Senior  Official 
for  Information  Besources  Management. 
(FR  Doc.  94-30689  Filed  12-13-94;  8:45  am) 
MUWOCOM 


RAILROAD  RETIREMENT  BOARD 

Computer  Matching  and  Privacy 
Protection  Act  of  1988;  RRB  Records 
Used  in  Computer  Matching 

AGENCY:  RaihtMd  Retirement  Board 
(RRB). 

ACTION:  Notice  of  Records  Used  in 
Computer^atching  Programs. 
Notification  to  individuals  who  are 
beneficiaries  used  the  Railroad 
Retirement  Act. 


SUMMARY:  As  required  by  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988,  RRB  is  issuing  public  notice  of  its 
use  and  intent  to  use.  in  ongoing 
computer  matching  programs, 
information  obtained  from  the  Social 
Security  Administration  (SSA)  of  the 
amount  of  wages  reported  to  SSA  and 
the  amount  of  benefits  paid  by  that 
agency. 

The  purpose  of  this  notice  is  to  advise 
individuals  applying  for  or  receiving 
benefits  under  the  Railroad  Retirement 
Act  of  the  use  made  by  RRB  of  this- 
information  obtained  from  SSA  by 
means  of  a  computer  match. 
ADDRESSES:  Interested  parties  may 
comment  on  this  publication  by  writing 
to  Ms.  Beatrice  Ezerski,  Secretary  to  the 
Board,  Railroad  Retirement  Board,  844 
North  Rush  Street.  Chicago,  Illinois 
60611-2092. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
LeRoy  Blommaert,  Privacy  Act  Officer, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611- 
2092,  telephone  number  (312)  751- 
4548. 

SUPPLEMENTARY  INFORMATION:  The 
Computer  Matching  and  Privacy 
Protection  Act  of  1988,  Pub.  L.  100-503. 
requires  a  Fed«al  agency  participating 
in  a  computer  matching  program  to 
publish  a  notice  regarding  the 
establishment  of  a  matching  program. 
The  required  notice  was  first  published 
at  54  FR  26282  (June  22, 1989).  A 
second  notice  was  published  at  57  FR 
23115  (June  1, 1992)  covering  the 
second  cycle.  New  agreements  are  being 
negotiated  for  continuing  the  matching 
program  beyond  the  second  cycle's 
initial  18-m(Hith  and  additional  12- 
month  periods;  hence,  the  need  for  a 
new  notice. 

Name  of  Participating  Agencies 

Social  Security  Administration  and 
Railroad  Retirement  Board. 

Ptupose  of  the  Match 

The  RRB  wall,  on  a  daily  basis,  obtain 
from  SSA  a  record  of  the  wages  reported 
to  SSA  from  perstms  who  have  applied 
for  benefits  under  the  Railroad 


Retirement  Act  and  a  record  of  the 
amount  of  benefits  paid  by  that  agency 
to  persons  who  are  receiving  or  have 
applied  for  benefits  under  the  Railroad 
Retirement  Act.  That  wage  information 
is  needed  to  compute  the  amount  of  the 
tier  I  annuity  component  provided  by 
sections  3(a),  4(a)  and  4(f)  of  the 
Railroad  Retirement  Act  (45  U.S.C 
23lb(a),  45  U.S.C.  231c(a)  and  45  U.S.C. 
231c(f).  This  information  is  available 
fit)m  no  other  source. 

hi  addition,  the  RRB  will  receive  from 
SSA  the  amount  of  certain  social 
security  benefits  which  the  RRB  pays  on 
behalf  of  SSA.  SecUon  7(b)(2)  of  the 
Railroad  Retirement  Act  (45  U.S.C. 
231f(b)(2))  provides  that  the  RRB  shall 
make  the  payment  of  certain  social 
security  benefits.  The  RRB  also  requires 
this  information  in  order  to  adjust  the 
amount  of  any  annuity  due  to  the 
receipt  of  a  social  security  benefit. 
Section  10(a)  of  the  Railroad  Retirement 
Act  (45  U.S.C.  231  i(a))  permits  the  RRB 
to  recover  any  overpayment  from  the 
accrual  of  social  security  benefits.  This 
information  is  not  available  from  any 
other  source. 

Finally,  the  RRB  will  receive  &t)m 
SSA  once  a  year  a  copy  of  SSA's  Master 
Benefit  Record  for  earmarked  RRB 
annuitants.  Section  7(b)(7))  of  the 
Railroad  Retirement  Act  (45  U.S.C 
(b)(7)  requires  that  SSA  provide  the 
requested  information.  The  RRB  needs 
this  information  to  make  the  necessary 
cost-of-living  OMnputation  quickly  and 
accurately  for  those  RRB  annuitants 
who  are  also  SSA  beneficiaries. 

Authority  for  Coodncting  die  Match 

Section  7(b)(7)  of  the  Raihoad 
Retirement  Act  (45  U.S.C.  231f(h)(7)) 
provides  that  the  Social  Security 
Administration  shall  supply 
information  necessary  to  administer  the 
Railroad  Retirement  Act 

Categories  of  Records  and  Individuals 
Covered 

All  applicants  for  benefits  under  the 
Railroad  Retirement  Act  and  current 
beneficiaries  will  have  a  record  of  their 
wages  and  the  amount  of  their  social 
security  benefits  requested  from  the 
Social  Security  Administration. 

Indnsive  Dates  of  the  Matching 
Program 

It  is  estimated  that  these  matches  will 
commence  on  January  22, 1995,  and 
will  run  for  the  ftill  18  months  of  the 
agreement. 

The  notice  we  are  giving  here  is  in 
addition  to  any  individual  notice. 

A  copy  of  this  notice  will  be 
furnished  to  both  Houses  of  Congress  ^ 


Federal  Regiater  /  Vol.  59.  No.  239  /  Wednesday   December  14.  1994  /  Notice 


ttAAA^i 


64442 


Federal  Kagbter  /  Vol.  59.  No.  231 1  /  Wednesday,  December  14,  1994  /  NoUces 


and  the  Office  of  Management  and 
Budget. 

Dated:  December.?.  1994. 

By  authority  of  the  Board. 
Btatrica  EnrsU, 
Secretary  to  the  Board. 
IFR  Doc  94-30617  Filed  12-13-94;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clear  Officer:  Richard 
T.  Redfeam.  (202)  942-8800. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension 

Rule  15c3-3— rile  No.  270-87. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  34501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
approval  for  extension  on  the  following 
previously  approved  rule: 

Rule  15c3-3  requires  broker-dealers  to 
maintain  certain  records  in  connection 
with  their  compliance  with  the  Rule's 
requirements  that  broker-dealers 
maintain  possession  of  and  segregate 
customer  funds  and  securities. 
Approximately  1,000  respondents  incur 
an  average  burden  of  110  hours  per  year 
to  comply  with  this  rule. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Clearance  Officer  of  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Richard  T. 
Redfeam.  Acting  Director.  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington,  EX:  20549  and 
Clearance  Officer  for  the  Securities  and 
Exchan|e  Commission,  Office  of 
Management  and  Budget,  (Project  No. 
3235-0078).  room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  December  6, 1994. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  94-30618  Filed  12-13-94;  8:45  am] 
BUgNO  COOK  •oio-ei-M 


(F«eNa  500-1] 

Marcorp,  Inc.;  Order  of  Suspension  of 
Securities  TraHng 

December  8, 19S  I. 

It  appears  to  the  Securities  and. 
Exchange  Com  mission  ("Commission") 
that  there  is  a  I  ick  of  current  and 
accurate  infon  tation  about  Mgrcorp, 
Inc.,  with  resp  ct  to  the  company's 
financial  cond  Lion,  a  material  licensing 
agreement  and  assets  and  the  status  of 
certain  previoi  sly  disclosed  merger 
discussions. 

The  Commia  sion  is  of  the  opinion  that 
the  public  intefest  and  the  protection  of 
investors  requite  a  suspension  of  trading 
in  the  securitie  i  of  the  aforementioned 
company. 

Therefore,  it  s  ordered,  pursuant  to 
section  I2(k)  o  the  Securities  Exchange 
Act  of  1934.  that  the  trading  in  the 
securities  of  Mircorp.  Inc.  he  suspended 
for  the  period  I  -om  12:30  P.M.  (EST)  on 
December  8, 1«  94  through  12K)0  P.M. 
midnight  (EST;  on  December  21, 1994. 

By  the  Commii  sion. 
Jonathan  G.  Kali , 
Secretary. 

IFR  Doc.  94-306il  Filed  12-13-94;  8:45  am) 
MLUNQ  COOC  N10-f  1-M 


Pnvestment 
812-0214] 


Contoany 


Act  Rol.  No.  20758; 


Alex.  Brown 
et  al.;  Notice 


Ct  ah  Reserve  Fund,  Inc., 
o1  Application 


December  7, 199^ . 
AGENCY:  Securi^es 
Commission  (" 
action:  Notice 
Exemption  und^r 
Company  Act 


and  Exchange 

1  ;ec"). 

if  Application  for 
the  Investment 
1940  ("Act"). 


APPtJCANTS:  Ah  X.  Brown  Cash  Reserve 
Fund,  Inc.;  Flag  Investors  Telephone 
Income  Fund,  I^c;  Flag  Investors 
International  FUnd,  Inc.;  Total  Return 
U.S.  Treasury  F  ind,  Inc.;  Flag  Investors , 
Emerging  Grow  h  Fund,  Inc;  Flag 
hivestors  QuaUi  y  Growth  Fund,  Inc.: 
Managed  Muni(ppal  Fund,  Inc.;  Flag 
Investors  Intermediate-Term  Income 
Fund,  Inc.;  Flag  Investors  Value  Builder 
Fund,  Inc.;  Flagj hivestors  Maryland 
Intermediate  Tax  Free  Income  Fund, 
Inc.;  Flag  Investors  Real  Estate 
Securities  Fundi  Inc  (collectively,  the 
"Funds"):  AlexJBrown  &  Sons 
hicorporated  ("Alex.  Brown");  and 
Armata  Finandil  Corp.  ("Armata");  on 
behalf  of  themselves  and  all  investment 
companies  (andlportfolios  thereof)  that 
(a)  are  advised  dr  distributed  in  the 
future  by  Alex,  (rown  or  Armata.'or 
entities  controlling,  controlled  by.  or 
under  common  t:ontrol  (as  defined  in 


section  2(a)(9)  of  the  Act)  with  Alex. 
Brown  or  Armata.  or  (b)  become  a  part 
of  the  same  "group  of  investment 
companies"  as  that  term  is  defined  in 
rule  lla-3  imder  the  Act. 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  section  2(a)(32).  (2(a)(35). 
18(0. 18(g),  18(i).  22(c).  and  22(dJVand 
rule  22C-1  thereunder. 

SUMMARY  Of  APPUCATION:  Applicants 
seek  a  conditional  order  to  amend  prior 
orders  tmder  section  6(c)  of  the  Act.  The 
prior  orders  permit  applicants  to  issue 
multiple  classes  of  shares  representing 
interests  in  the  same  investment 
portfolio,  assess  a  contingent  deferred 
sales  load  ("CDSL")  on  certain 
redemptions  of  shares,  and  waive  or 
reduce  the  CDSL  in  certain  instances. 
As  amended,  the  order  would  permit 
applicants  to  assess  a  CDSL  on  certain 
additional  redemptions  of  shares,  waive 
or  reduce  the  CDSL  in  certain  instances, 
and  offer  a  class  of  shares  that  converts 
into  another  class  of  shares. 

FIUNO  DATE:  The  application  was  filed 
on  September  8. 1994.  and  amended  on 
December  2. 1994. 

HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  29, 1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  services. 
Hearing  requests  would  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
Hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  N.W..  Washington,  D.C.  20549. 
Applicants,  135  East  Baltimore  Stieet, 
Baltimore,  Maryland  21202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton.  Senior  Attorney, 
at  (202)  942-0583.  or  Barry  D.  Miller. 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 
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Applicants'  gepwaaiitoliona  and  Lecal 
Analysis 

1.  The  Funds  are  open-end 
management  investment  companies, 
organized  as  Maryland  corporations. 
Investment  Company  Capital  Corp. 
("ICC")  and  International  Strategy  and 
hivestinent  Inc.  ("ISI").  pursuant  to 
separate  advisory  agreements,  serve  as 
investment  advisers  to  the  Funds,  and 
supervise  and  manage  the  operations  of 
the  Fimds.  ICC  is  a  wholly-owned 
subsidiary  of  Alex.  Brown  and  an 
affiliate  of  Armata. 

2.  Alex.  Brown  Armata  are  each 
registered  brokerKlealers.  Alex.  Brown 

.  services  as  a  distributor  for  all  classes 
and  series  of  the  Funds,  except  for  the 
ISI  Total  Return  U.S.  Treasury  Fund 
Shares  class  of  Total  Return  U.S. 
Treasury  Fund,  Inc  and  the  ISI 
Managed  Municipal  Fund  Shares  class 
of  Managed  Municipal  Fund,  Inc.  (the 
"ISI  Classes"),  for  which  classes  Armata 
serves  as  distributor. 

3.  AppUcants  have  two  prior  orders 
(the  "Multi-Class  Ordow").  which 
permit  them  to  issue  multiple  classes  of 
shares  in  the  same  portfolio  (the 
"Multiple  Distribution  System"). « 
Under  the  Muhi-CIass  Orden,  Uie 
Funds  may  olfer  classes  of  shares  which 
differ  in  that  COTtain  classes  would  be 
offered  in  connection  with  (a)  a  12b-l 
plan  adopted  by  the  Fund  involved 
pursuant  to  rule  12b-l  under  the  Act; 
(b)  a  shareholder  services  plan  adopted 
by  the  Fund  involved  pursuant  to  all 
requirements  of  rule  lib-i  except  those 
relating  to  shareholder  voting  ri^ts  and 
automatic  tennlnation  rfthe  plan  upon 
its  assignment:  or  (c)  no  plan. 

4.  Each  Fund  has  a  class  of  shares 
designated  as  its  Flag  Investors  class  of 
shares  (the  "Flag  Investors  Classes"), 
which  are  offered  with  a  Iront-end  sales 
charge  and  bear  a  rule  12b-l  fee  of 
.25%.2  No  front-«)d  sales  charge  is 
imposed  on  sales  of  $1  milUon  or  more. 
Four  of  the  Funds  have  issued 
additional  classes  of  Shares,  the  Flag 
Investors  Class  D  Shares  ("Class  D 
Shares"),  which  are  offered  with  a  lower 
front-end  sales  charge  on  all  sales  of  less 
than  $1  million  and  have  a  rule  I2b-1 
fee  of  .60%.3  Oass  D  shares  impose  no 
sales  charge  or  CDSL  on  purchases  of  $1 
million  or  more.  In  addition  to  the  Flag 
Investors  Oasses.  Class  D.  and  ISI 


classes  described  above,  the  AlAc. 
Brown  Cash  Reserve  Fund,  toe.  offers 
Alex.  Brown  Cash  Reserve  Shares, 
tortituSbnal  Shares  (which  are  offered 
only  to  institutional  entities),  and 
Quality  Cash  Reserve  Prime  Shares 
(which  are  offered  only  as  a  sweep 
vdiicle  for  customers  of  broker-dealers 
who  use  Alex.  Bnmm  Tor  clearance  of 
secunties  transactions).  Alex,  Brown 
Cash  Reserve  Shares  bear  a  rule  12b-l 
fee  of  .25%,  and  Quality  Cash  Reserve 
Prime  Shares  bear  a  rule  I2b-1  fee  of 
.60%;  Institutional  Shares  bear  no  rule 
12b-l  fee.* 

5.  The  Funds  also  have  two  priw 
orders  that  permit  them  to  assess  a 
CDSL  on  certain  redemptions  of  shares.' 
Pursuant  to  the  1991  Order,  the  Funds 
impose  a  CDSL  on  purchases  of  $1 
million  or  more  of  Flag  Investors  Classes 
in  the  event  of  redemption  of  such 
shares  within  24  months  of  purchase 
Pursuant  to  the  1993  Order,  Uiree  of  the 
Funds  are  permitted  to  assess  a  CDSL  of 
1%  on  die  redemption  of  Class  D  shares 
to  a  period  of  four  years.  Both  the  1991 
Order  and  the  1993  Order  permit  the       .. 
Funds  to  waive  die  CDSL  in  certain 
instances,  as  set  forth  in  the  prospectus 
of  each  Fund  at  the  time  of  purchase. 
6.  Applicants  fmiposed  to  create  an 
additional  class  of  shares  ("Class  B 
shares"),  which  at  first  would  be  offered 
by  only  three  of  the  Funds:  Flag 
Investors  Value  Builder  Fund,  tie.  Flag 
hivestors  Telephone  Income  Fund,  hic.. 
Md  Flag  Investors  Reel  Estate  Securities 
Fund,  Inc.*  Class  B  shares  would  be 
offered  at  net  asset  value  without  the 
impMition  of  a  sales  load  at  the  time  of 
purchase.  alUiou^  they  would  be 
subject  to  an  asset-based  sales  charge 
(not  to  exceed  .75%)  pursuant  to  rule 
12b-l.  based  upon  die  average  daily  n«t 
asset  value  of  the  Class  B  shares.  Class 
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redemption  of  Qass  B  shares  made 
within  a  specified  period  of  the 
purchase  of  such  shares  may  be  subject 
to  a  CDSL.  The  amount  of  any 
apphcabte  CDSL  will  be  calculated  by 
multiplying  the  applicable  percentage 
charge  (currently  expected  to  be  4%  for 
redemptions  made  during  the  first  year 
after  initial  purchase,  although  such 
percentages  may  vary)  by  the  lesser  of 
•  the  relative  net  asset  value  of  the  shares 
redeemed  or  the  total  cost  of  such 
shares.  The  amount  of  the  CDSL  to  be 
imposed  would  depend  on  die  number 
of  years  since  the  purchase  of  the  shares 
being  redeemed. 

7.  No  CDSL  would  be  imposed  on 
redemptions  of:  (a)  Class  B  shares 
representing  amounts  attiibutable  to 
increases  in  the  value  of  an  account 
above  the  net  cost  of  the  shares  due  to 
increases  in  the  net  asset  value  per 
share;  (b)  Class  B  shares  acquired 
through  reinvestment  of  income 
dividends  or  capital  gain  distributions. 
or  (c)  Glass  B  shares  held  beyond  the 
4ime  when  the  OOSL  is  no  longer 
ciwrged  ("CDSL  Period").  In 
determining  whether  a  CDSL  were 
payable,  it  would  be  assumed  that 
shares,  or  amounts  representing  shares 
that  were  not  subject  to  a  CDSL  were 
redeemed  first,  and  that  other  shares  or 
amounts  were  then  redeemed  in  the 
order  purchased. 

8.  Lfnder  the  proposed  arrangement 
the  CDSL  may  be  waived  in  certain 
instances,  as  described  in  each  Fund's 
prospectus  at  the  time  of  purchase  All 
CDSL  waivers  will  comply  with  the 
conditions  set  forth  in  paragraphs  (a) 
Uirough  (d)  of  rule  22d-l  of  the  Act 

9.  All  exchanges  of  shares  of  any  class 
would  be  effected  in  compliance  with 
Rule  lla-3  under  the  Act. 

10.  Under  the  proposed  CDSL 


---J-.  .-.„«„.  „.«  v<Mi»  o  snares,  i^iass  lu.  under  the  proposed  C 
B  sharebolders  alsowould  pay  a  service  arraitgement.  Class  B  shares 
lee,  as  oefined  in  Article  m.  .<;M^{nn  •»«       aittnmai.Vait., ...... u 


'  Inveslmenl  Company  Art  Release  Nos.  14656 
(Aug.  2,  IM5)  (notice)  and  14«95  (Aug.  27,  ises)- 
«« amendwibjr Iiw«i»«Bt CompMy  Act  ReJeas« 
No8. 15570  (Feb.  e.  1967)  (noiicc)  and  15592  (Feb. 

»The  ISI  ClasMS  differ  from  the  Flag  Investors 
Clawe*  in  that  thejr  IK  distribnteil  by  Armata  and 
impose  a  lower  inMel  niet  load. 

/  Id  tbe  prior  applicaliMM.  tbl«  dau  was  called 
Class  B,  but  will  bt  ndaaiyiatMl  at  Claaa  a 


lee,  as  defined  in  Article  IH,  Section  26, 
of  the  Rules  of  Fair  Practice  of  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"),  that  will  not 
exceed  .25%  of  the  average  daily  net 
asset  value  of  die  Class  B  shares.'  In 
addition,  an  investor's  procwds  from  a 

<Tbe  Institutional  Share*  and  the  Quality  Cash 
Reserve  Prime  Shares  together  are  referred  to  herein 
as  tbe  "Institutional  Classes. " 

'faivestment  Company  Act  Release  No  ia228 

","iX,";i?!i['*""^"*''  ^•^e'  ''^"S  7  1981)  (the 
1991  Order");  as  amendwi  by  investment 

Company  AaReJeMe  No.  1«707  (Sept  13,1993) 
(notice)  and  19776  (Oct  12. 1993)  (order)  (tbe 
"1993  Order"). 

•Although  the  Ftondt  initially  propose  to  offer 
only  daas  B  share*,  ihqr  may  issue  other  classes 
of  share*  with  diOtfeni  CDSL  arrangements  in  the 

future.  . 

'All  pavmenu  mad*  in  connection  with  tbe  rule 
12b-i  and  mmrule  I2b-l  plan*  wiU  comply  with 
the  app«crt)le  provisians  of  Article  in.  Section  26 
of  tbe  Rules  of  Pair  Pnclice. 


automatically  would  convert  after  the 
end  of  the  CDSL  Period  to  Flag  Investors 
Class  shares,  as  set  forth  in  the 
prospectus  of  the  Fund  at  the  time  of 
purchase.  All  such  conversions  would 
be  effected  in  accordance  with 
condition  15  below  Class  B  shares 
purchased  through  the  reinvestment  of 
dividends  and  other  distributions  paid 
in  respect  of  Class  B  shares  would  be 
issued  as  Class  B  shares,  but  would  be 
considered  to  be  held  in  a  separate  sub- 
account.  Each  time  any  Class  B  shares 
in  the  shareholder's  Fund  account 
convert  to  Flag  Investors  Qass  shares,  a 
pro  rota  portion  of  the  Class  B  shares 
then  in  the  sub-account  also  would 
convert  to  Flag  Investors  Class  shares 
"Hie  portion  would  be  determined  by  the 
ratio  diat  the  shareholder's  shares 
converting  to  Flag  Investors  Class  shares 
bears  to  the  shar^older's  total  Class  B 
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shares  not  acquired  through  dividends 
and  distributions. 

11.  The  conversion  of  one  class  of 
shares  to  another  class  of  shares  is 
subject  to  the  availability  of  a  ruling  of 
the  Internal  Revenue  Service  or  an 
opinion  of  counsel  that  payment  of 
different  dividends  on  (tiflierent  classes 
of  shares  does  not  result  in  the 
dividends  or  distributions  of  the  Fund 
constituting  "preferential  dividends"     . 
under  the  Internal  Revenue  Code  of 
1986,  as  amended,  and  the  continuing 
availability  of  an  opinion  of  counsel  to 
the  effect  that  the  conversion  of  shares 
does  not  constitute  a  taxable  event 
under  Federal  income  tax  law.  The 
conversion  of  one  class  of  shares  to 
another  class  of  shares  would  be 
suspended  if  such  an  opinion  or  ruling 
were  no  longer  available. 

12.  For  the  foregoing  reasons, 
applicants  request  an  exemption  from 
sections  2(a)(32),  2(a)(35),  22(c),  and 
22(d)  of  the  Act,  and  rule  22c-l 
thereunder  to  the  extent  necessary  to 
permit  them  to  implement  the  proposed 
CDSL  arrangement  described  above  and 
corresponding  waiver  categories. 
Applicants  also  request  an  exemption 
&om  the  provisions  of  sections  18(f), 
18(g),  and  18(i)  to  the  extent  necessary 
to  amend  the  Multi-Class  Orders  and 
permit  the  Funds  to  implement  a 
conversion  feature. 

Applicants'  Conditions^ 

If  the  requested  order  is  granted, 
applicants  expressly  agree  that  they  will 
comply  with  the  following  conditions: " 

1 .  Each  class  of  shares  of  a  Fund  will 
represent  interests  in  the  same  portfolio 
of  investments  of  that  Fund,  and  will  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
the  classes  of  shares  of  the  fund  wi  11 
relate  solely  to:  (a)  The  amount  of  fees 
permitted  by  different  rule  12b-l  plans; 
(b)  the  shareholder  servicing  expenses 
permitted  by  non-rule  12b-l 
shareholder  services  plans:  (c)  voting 
rights  with  respect  to  a  class's  rule  12b- 
1  plan:  (d)  di^erent  designations;  (e) 
Class  Expenses,  which  shall  be  limited 
to  any  or  all  of  the  following:  (i)  transfer 
agent  fees  identified  as  being 
attributable  to  a  specific  class  of  shares; 
(ii)  stationery,  printing,  postage,  and 
delivery  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxy  statements  to  current 
shareholders  of  a  speciric  class;  (iii) 
Blue  Sky  registration  fees  incurred  by  a 
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■Applicants  have  agreed  that,  in  the  event  the 
order  requested  herein  is  granted,  the  conditions 
upon  which  the  order  is  granted  will  supersede  the 
conditions  under  which  the  Funds  are  currently 
operating,  as  set  forth  in  the  Multi-Class  Orders. 


class  of  shares;|(iv)  SEC  registration  fees 
incurred  by  a  c  ass  of  shares;  (v) 
expenses  of  adi  linistrative  personnel 
and  services  asrequired  to  sup^rt  the 
shareholders  of  a  specific  class;  (vi) 
directors'  fees  or  expenses  incurred  as  a 
result  of  issuesjrelating  to  one  class  of 
shares;  (vii)  acOo^nt  expenses  relating 
solely  to  one  clbss  of  shares;  (viii) 
auditors'  fees,  etigation  expenses,  and 
legal  fees  and  expenses  relating  to  a 
class  of  shares,  and  (ix)  expenses 
incurred  in  connection  with  shareholder 
meetings  as  a  result  of  issues  relating  to 
one  class  of  shares;  and  (f)  diHierent 
exchange  privileges  among  Funds  or 
conversion  features.  Any  other 
incremental  exIlens^s  not  specifically 
identified  abow  that  are  subsequently 
identified  and  determined  to  be 
properly  allocated  to  one  class  of  shares 
shall  not  be  so  allocated  unless  and 
until  approved  by  the  SEC  pursuant  to 
an  amended  order. 

2.  The  board  of  directors  of  each 
Fund,  includii^  a  majority  of  the 
independent  directors,  will  approve  the 
Multiple  Distribution  System.  The 
minutes  of  the  fneetings  of  the  directors 
regarding  the  deliberations  with  respect 
to  the  approval^  necessary  to  implement 
the  Multiple  D^tribution  System  will 
reflect  in  detail  the  reasons  for  the 
directors'  deteifnination  that  the 
proposed  Multiple  Distribution  System 
is  in  the  best  interests  of  both  the  Fund 
and  its  sharehciders. 

3.  On  an  ongoing  basis,  the  boards  of 
directors  of  thejFunds,  pursuant  to  their 
fiduciary  respotisibilities  under  the  Act 
and  otherwise,  Mrill  monitor  each  Fund 
for  the  existence  of  any  material         <• 
conflicts  among  the  interests  of  the 
various  classes  of  shares.  The  directors, 
including  a  majority  of  the  independent 
directors,  shall|take  such  action  as  is  - 
reasonably  necessary  to  eliminate^ny 
such  conflicts  oiat  may  develop.  The 
adviser  and  the  distributor  of  the  Funds 
will  be  respon^ble  for  reporting  any 
potential  or  exi  iting  conflicts  to  the 
directors.  If  a  o  tnflict  arises,  the  adviser 
and  the  distribitcr,  at  their  own  costs, 
will  take  steps  lo  remedy  such  conflict, 
up  to  and  inclu  ding  establishing  a  new 
registered  mam  gement  investment 
company. 

4.  The  initial  determination  of  the 
Class  Expenses.that  will  be  allocated  to 


a  particular  cla 
subsequent  cha 
reviewed  and 
board  of  directd 
including  a  ma) 
who  are  not  inl 
Funds.  Any  pe^ 
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of  a  Fund  and  any 
iges  thereto  will  be 
>proved  by  a  vote  of  the 
frs  of  the  Funds, 
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)n  authorized  to  direct 
id  disposition  of  monies 
paid  or  payable  by  the  Funds  to  meet 
Class  Expenseashall  provide  to  the 


board  of  directors,  and  the  directors 
shall  review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made^ 

5.  Any  shareholder  services  plan  will 
be  adopted  and  operated  in  accordance 
-with  the  procedures  set  forth  in  rule 
12b-l,  except  that  shareholders  need 
not  enjoy  the  voting  rights  specified  in 
rule  12b-l. 

6.  The  directors  of  the  Funds  will 
rec^ve  quarterly  and  annual  statements 
concerning  distribution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  i^om  time  to  time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  distribution 
or  servicing  fee  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  directors  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  directors  in  the 
exercise  of  their  Hduciary  duties. 

7.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amoimt,  except  that  (i) 
distribution  and  shareholder  servicing 
payments  associated  with  any  plans 
relating  to  each  respective  class  of 
shares  (including  any  costs  relatfng  to 
implementing  such  plans  or  any 
amendment  thereto)  will  be  borne 
exclusively  by  that  class;  and  (ii)  Class 
Expenses  relating  to  a  particular  class 
will  be  borne  exclusively  by  that  class. 

.   8.  The  methodology  and  procedures 
for  calculating  the  net  as.set  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  among  the 
various  classes  have  been  reviewed  by 
an  expert  (the  "Expert"),  who  has 
rendered  a  report  to  the  applicants,  a 
copy  of  which  is  attached  as  Exliibit  D 
to  the  application,  stating  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
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as  part  of  the  periodic  reports  filerfwith 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  workpapers  of 
the  Expert  with  respect  to  such  reports, 
following  a  request  by  the  Funds  (which 
the  Funds  agree  to  provide)  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  to  the  Funds 
for  such  workpapers  by  a  senior  member 
of  the  Division  of  Investment 
Management,  or  of  a  regional  office  of 
the  SEC,  limited  to  the  Director,  and 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
regional  Administrators,  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "report 
on  policies  and  procedures  placed  in 
operation"  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness,"  as  defined  and 
described  in  SAS  No.  70  of  the 
American  Institute  of  Certified  Public 
Accountants  (the  "AICPA"),  as  it  may 
be  amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

9.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the 
various  classes  of  shares,  and  this 
representation  will  be  concurred  with 
by  the  Expert  in  the  initial  report 
referred  to  in  condition  (8)  above,  and 
will  be  concurred  with  by  the  Expert,  or 
an  appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
(8)  above.  Applicants  will  take 
immediate  corrective  measures  if  the 
Expert,  or  appropriate  substitute  Expert, 
does  not  concur  in  the  ongoing  reports. 

10.  The  prospectuses  of  the  Funds 
will  contain  a  statement  to  the  effect 
that  a  salesperson  and  any  other  person 
entitled  to  receive  any  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

11.  The  distributors  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  The 
distributors  will  require  all  persons 
selling  shares  of  the  Funds  to  agree  to 
conform  to  such  standards. 

12.  The  conditions  pursuant  to  which 
the  exemptive  relief  is  granted  and  the 
duties  and  responsibilities  of  the 
directors  of  the  Funds  with  respect  to 
the  Multiple  Distribution  System  will  be 


set  forth  in  guidelines  that  will  be 
furnished  to  the  directors  as  part  of  the 
materials  setting  forth  the  duties  and 
responsibilities  of  the  directors. 

13.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  contingent  deferred 
sales  loads,  and  exchange  privileges 
applicable  to  each  class  of  shares,  other 
than  the  Institutional  Classes,  in  every 
prospectu;;.  regardless  of  whether  all ' 
classes  of  shares  are  offered  throu^jh 
each  prospectus.  The  Institutional 
Classes  will  be  offered  .solely  pursuant 
to  separate  prospectuses.  The 
prospectuses  for  the  Institutional 
Classes  will  disclose  the  existent.e  of  the 
Fund's  other  classes,  and  the  prospe<.ius 
for  the  Fund's  other  cla.sses  will  dlst.Iose 
the  existence  of  the  Institutional  Classes 
and  will  identify  the  persons  eligible  lo 
purt:hase  shares  of  such  classes.  Earh 
Fund  will  disclose  the  re.spective 
expenses  and  performance  data 
applicable  to  all  classes  of  shares  in 
every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
.statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  the  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  also  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  shares 
except  the  Institutional  Classes. 
Advertising  materials  reflecting  the 
expenses  or  performance  data  for  the 
Institutional  Classes  will  be  available 
only  to  those  persons  eligible  to 
purchase  shares  of  the  Institutional 
Classes.  The  information  provided  by 
applicants  for  publication  in  any 
newspaper  or  similar  listing  of  the 
Fund's  net  asset  value  and  public 
offering  price  will  present  each  class  of 
shares,  except  the  Institutional  Clas.ses, 
.separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
each  Fund  may  make  pursuant  to  its 
rule  12b-l  plan  or  shareholder  servicing 
plan  in  reliance  on  the  e.xemntive  order. 

15.  Any  class  of  shares  witfl  a 
conversion  feature  ("Purchase  Class") 
will  convert  into  another  class  of  shares 
("Target  Class")  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 


conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  char^^e 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  III.  Section  26  or  the 
NASDs  Rules  of  Fai^  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset -based  sales  charge  and  service  fw 
to  which  they  were  subject  prior  to  the 
conversion. 

16.  If  a  Fund  implements  any 
amendment  to  its  rule  12b-l  p\m  (or  il 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Target 
Class  shares  under  the  plan,  e\istin>> "" 
Purchase  Class  shares  will  stop 
converting  into  the  Target  Class  unless 
the  Purchase  Class  shareholders,  voting 
separately  as  a  class,  approve  the 
proposal.  The  directors  shall  take  sut.h 
action  as  is  necessary  to  ensure  that 
existing  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Target  Class"), 
indentiral  in  all  material  respe«:ts  to  the 
Target  Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  the  date  such  shares  previously 
were  scheduled  to  convert  into  the 
Tartgel  Class.  If  deemed  advisable  by  . 
the  directors  to  implement  the 
foregoing,  such  action  may  include  the 
exchange  of  all  existing  Purchase  Class 
shares  for  a  new  class  ("New  Purchase 
Class"),  identical  to  existing  Purchase 
Class  shares  in  all  material  respec;ts 
except  that  the  New  Purchase  Class  will 
convert  into  the  New  Target  Class.  The 
New  Target  Class  or  the  New  Purchase 
Class  may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
directors  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  3,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversdion  of 
the  New  Target  Class  or  the  New 
Purchase  Class  shall  be  borne  solelv  by 
the  adviser  and  the  distributor  of  the 
Fund.  Purchase  Class  shares  sold  after 
the  implementation  of  the  proposal  may 
convert  into  Target  Class  shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Target  Cltfss  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclo.sed  in 
an  effective  registration  statement. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c;-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2.  1988),  as 
such  rule  is  currently  proposed,  and  as 
it  may  be  reproposed,  adoDted,  or 
amended. 
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For  the  SBC.  by  tbe  Division  of  Investment 
Management,  under  delegated  authority 
Margaret  H.  McFarland. 

Depu  ty  Secretary 
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issiMr  Delisting;  Notice  of  Application 
To  vmthdraw  From  Listing  and 
Registration;  (Media  Logic,  Inc., 
Common  Stock,  $.01  Par  Value)  File 
No.  1-9605 

December  8. 1994. 

Media  Logic.  Inc.  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
Boston  Stock  Exchange,  Inc.  ("BSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

Media  Logic  requests  such 
withdrawal  from  listing  as  its  Common 
Stock  presently  is  listed  on  the 
American  Stock  Exchange  ("Amex") 
and  substantially  ail  of  the  trading  in  its 
Common  Stock  takes  place  on  the 
Amex. 

Any  interested  person  may.  on  or 
before  December  27. 1994  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  N.W  .  Washington,  D^C.  20549. 
facts  bearing  up>on  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  ofnnvestors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  t6  delegated 
authority. 

lonalhsB  G.  Kalz. 

Secretary. 
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Partnership,  LP. 
I  Application 


APPUCAMTS:  Em{  loyee  Incentive 


Partnership,  L.P 
Partnership"),  a 


December  8. 1994 

AGENCY:  Securitifes  and  Exchange 

Commission  (thq 

"Commission") 

ACTION:  Notice  o 

order  under  the 

Act  of  1940  (the 


"SEC"  or  the 

application  for  an 
nvestment  Company 
'Act"). 


UMI 


(the  "Incentive 
I  «Jew  York  limited 
partnership,  and  Tiger  Management 
Corporation,  thejgeneral  partner  of  the 
Incentive  Partne  ship  (the  "General 
Partner"). 

RELEVANT  ACT  SGbTIONS:  Order  requested 
under  sections  6  b)  and  6(e)  granting  an 
exemption  from  all  provisions  of  the  Act 
except  section  9,  certain  provisions  of 
sections  1-7  and  ;  0,  and  sections  36 
through  53.  and  he  rules  and 
regulations  there  under.   . 
SUMMARY  OF  APPI  (CATION:  Applicants 
request  an  order  Jiat  would  exempt  the 
Incentive  Partnership  from  most 
provisions  of  the  Act  and  would  permit 
certain  affiliated  and  joint  transactions. 
Applicants  also  request  that  the  order 
apply  to  (H  othe4  partnerships  that  will 
be  identical  in  al  material  respects  to 
the  Incentive  Paitnership  and  that  may 
be  formed  from  time  to  time  (the 
"Subsequent  Incentive  Partnerships") 
on  the  terms  an(i  conditions  applicable 
to  the  Incentive  Partnership,  and  (2) 
other  entities  diiectly  or  indirectly 
controlled  by  the  General  Partner'that 
may  serve  as  genjeral  partner  of  the 
Subsequent  Incentive  Partnerships.  The 
Incentive  Partne  ship  and  the 
Subsequent  Ince  itive  Partnerships  are 
collectively  refei  red  to  as  the 
"Partnerships."  Jach  Partnership  will 
be  an  employees  securities  company 
within  the  mean  ng  of  section  2(a)(13)  of 
the  Act. 

FlUNG  DATE:  The  application  was  filed 
on  September  8.  1994  and  amended  on 
December  5. 199  i.  By  supplemental 
letter  dated Dec*  mber  7, 1994,  counsel, 
on  behalf  of  app  icants,  agreed  to  file  an 
amendment  duri  ig  the  notice  period  to 
make  certain  tec  mical  changes  to  the 
application.  Thii  notice  reflects  the 
changes  that  wil  be  made  in  the 
amendment. 

HEARING  OR  NOTH  ICATION  OF  HEARING:  An 

order  granting  t\h  application  will  be 
issued  unless  th^  SEC  orders  a  hearing. 
Interested  persoes  may  request  a 
hearing  by  writii  ig  to  the  SEC's 
Secretary  and  se  ving  applicants  witfr  a 
copy  of  the  requ(  ist,  personally  or  by 
mail.  Hearing  rei  uests  should  be 


received  by  the  SEC  by  5:30  p.m.  on 
December  29, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reasons  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
Applicants,  c/o  Robert  E.  Fink,  101  Park 
Avenue,  47th  Floor,  New  York.  New 
York  10178. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Mann,  Special  Counsel,  at  (202) 
942-0582,  or  Barry  D.  Miller,  Senior 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Incentive  Partnership  is  a 
limited  partnership  newly  formed  under 
the  laws  of  the  State  of  New  York.  The 
General  Partner  believes  that  the  best 
'way  to  motivate  its  staff  is  to  provide 
them  with  a  means  to  share  in  some  of 
the  gains  that  they  reap  for  the  General 
Partner's  clients.  The  General  Partner 
will  provide  this  financial  incentive  to 
key  personnel  through  the  Incentive 
Partnership  and  any  Subsequent 
Incentive  Partnerships  established  in 
the  future.  Each  Partnership  will  be 
formed  for  the  benefit  of  present  and 
former  employees,  officers,  and 
directors  of  the  General  Partner  and  any 
entity  that  is  directly  or  indirectly 
controlled  by  it  who  meet  certain 
income  and  sophistication  standards 
described  below  ("Eligible  employees"). 
Eligible  Employees  and  any  trusts 
established  by  such  EHgible  Employees 
for  the  benefit  of  their  immediate  family 
that  will  be  admitted  to  any  or  all  of  the 
Partnerships  as  limited  partners  are 
referred  to  as  the  "Limited  Partners." 

2.  The  General  Partner  currently  is 
expected  to  serve  as  general  partner  for 
the  Subsequent  Incentive  Partnerships. 
In  the  future,  however,  one  or  more 
separate  entities  directly  or  indirectly 
controlled  by  the  General  Partner  may 
serve  as  general  partner  of  one  or  more 
of  the  Subsequent  incentive 
Partnerships.  The  general  partner  of 
each  Partnership,  including  the 
Incentive  Partnership,  will  make  the 


investment  decisions  for  that 
Partnen^jp. 

3.  The  General  Partner  is  a 
JDorporation  that  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act").»  It  is  a  global  asset 
manager  providing  advisory  services  to 
large  institutional  clients  and  wealthy 
individuals.  The  business  and  affairs  of 
the  General  Partner  are  managed  by  or 
tmder  the  direction  of  its  management 
committee  (the  "Committee"),  members 
of  which  qualify  as  Eligible  Employees. 

4.  In  recent  years  the  General  Partner 
has  organized  certain  private  investment 
funds  with  institutional  and  individual 
investors  (the  "Private  Funds")  that  are 
excluded  from  the  definition  of 
investment  company  under  the  Act  by 
virtue  of  section  3(c)(1).  In  its  capacity 
as  a  general  partner  of  the  Private 
Funds,  the  General  Partner  receives  a 
performance  allocation  equal  to  a 
percentage  of  the  Private  Funds'  net 
profits.  Such  allocation  is  not  paid  to 
the  General  Partner  directly  in  cash. 
Instead,  a  portion  of  the  Private  Fund's 
income,  gain,  and  unrealized 
appreciation  is  credited  to  the  General 
Partner's  capital  accounts  in  an  amount 
equal  to  the  performance  allocation. 

5.  Upon  receipt  of  the  order  (or  such 
earlier  date,  if  any,  as  applicants 
determine  to  rely  on  rule  6b-l  under  the 
Act),  the  General  Partner  will  cause  the 
Incentive  Partnership  to  be  admitted  as 
a  partner  of  one  of  the  Private  Funds 
and,  pursuant  to  its  authority  as  a 
general  partner  of  the  Private  Fund,  the 
General  Partner  expects  to  cause  part  of 
the  performance  allocati^  to  which  it 
otherwise  would  be  entit^  in  a  given 
year  to  be  allocated  to  the  capital 

.accounts  of  the  Incentive  Partnership. 
The  performance  allocation  will  be  sub- 
allocated  by  the  General  Partner  among 
the  capita)  accounts  of  the  individual 
Limited  Partners  of  the  Incentive 
Partnership.z  At  the  discretion  of  the 
General  Partner,  eligible  Employees  also 
may  be  permitted  to  make  capital 
contributions  to  the  Incentive 
Partnership. 

6.  The  General  Partner  will  have  all 
povvers  necessary,  proper,  suitable,  or 
advisable  to  carry  out  the  purposes  and 
business  of  the  Incentive  Partnership. 
No  compensation  will  be  paid  to  the 

'  To  the  extent  that  any  subtequeni  Incentive 
Pannership  is  managed  by  any  person  neither  listed 
on  the  General  Partner's  Form  ADV  nor  registered 
as  an  investment  adviser  under  the  Advisers  act, 
applicants  will  consider,  at  the  time  of  formation 
of  such  Subsequent  Incentive  Partnership,  whether 
that  person  will  be  required  to  register  as  an 
investment  adviser  under  the  Advisers  Act. 

*The  General  Partner  will  net  receive  any 
performance  allocation  from  the  capital  accounts  of 
the  Incentive  partnership. 


General  Partner  by  the  bicentive 
Partnership  for  its  services.'  The 
General  Partner  will  bear  aH  normal 
operating  expenses  incurred,  including 
but  not  limited  to  office  rent,  supplies, 
secretarial  services,  travel  and 
entertainment,  telephone  (local  and  long 
distance),  printing,  and  stationery. 
Certain  expenses  designated  as 
"investment  expenses,"  including 
commissions,  the  accounting  and  legal 
fees  and  disbursements  related  to  any 
actual  or  threatened  legal  action  or 
proceeding  in  connection  with 
purchasing,  selling,  or  holding  any 
investment,  borrowing  charges  on  any 
securities  sold  short,  custodial  fees, 
bank  service  fees,  brganizational 
expenses  of  the  Incentive  Partnership, 
and  any  other  reasonable  expenses 
related  to  the  purchase,  sale,  or 
transmittal  of  the  Incentive  Partnership 
assets,  will  be  taken  into  account  in 
determining  net  increases  or  net 
decreases  in  net  worth  of  the  Incentive 
Partnership. 

7.  Limited  partner  interests  in  the 
Partnerships  (the  "Interests")  will  be 
offered  without  registration  under  a 
claim  of  exemption  under  section  4(2)  of 
the  Securities  Act  of  1933,  as  amended 
(the  "1933  Act")  and  will  be  offered 
only  to  Eligible  Employees  and  any 
trusts  established  by  such  Eligible 
Employees  for  the  benefit  of  their 
immediate  family.  To  be  an  Eligible 
Employee,  an  individual  must  be  a 
present  or  former  employee  or  officer  of 
the  General  Partner  or  a  person  directly 
or  indirectly  controlled  by  the  General 
Partner  and  an  "accredited  investor" 
meeting  the  income  requirements  set 
forth  in  rule  501(a)(6)  of  Regulation  D 
under  the  1933  Act.  The  limitations  on 
the  class  of  person  who  may  hold  the 
Interests,  in  conjunction  with  other 
characteristics  of  the  Partnerships,  will 
qualify  each  Partnership  as  an 
"employees'  securities  company"  under 
section  2(a)(13)  of  the  Act. 

8.  The  General  Partner  and  the 
Limited  Partners  each  have  or  will  have 
a  basic  capital  account  ("Basic  Capital 
Account")  established  on  the  books  of 
the  Incentive  Partnership  reflecting  their 
initial  capital  contributions.*  The 


*The  General  Partner  receives  from  each  Private 
Fund  a  management  fee.  currentlv  at  an  annual  rate 
equal  to  one  percent  (1.0%)  per  annum  of  the 
Private  Fund's  net  worth.  The  Incentive  Partnership 
or  any  Subsequent  Incentive  Partnership  thai  will 
invest  in  any  of  the  Private  Funds  will  incur  a 
proportionate  share  of  such  management  fee  on  the 
same  economic  terms  as  those  applicable  to  third 
party  investors. 

*  The  Partnerships  will  be  similar  structurally  and 
operationally  in  all  material  respects  (other  than 
investment  objective  and/or  strategy)  to  the 
Incentive  Partnership.  The  management  and  control 
of  each  Partnership,  including  all  investment 


Incentive  Partnership  may  cause  a 
portion  of  each  partner's  capital  to  be 
carried  in  one  or  more  special  capital 
accounts  (hereinafter  referred  to  as 
"Special  Situation  Account")  consisting 
of  such  partner's  indirect  participation, 
in  the  same  proportion  as  his  or  her 
Basic  Capital  Account,  in  each  special 
situation  investment  made  by  one  of  the 
Private  Funds  that  the  Incentive 
Partnership  intends  to  invest  in.»  If  a 
"follow-up  investment"'  to  any  such 
special  situation  investment  is  made, 
each  partner  will  share  proportionately 
in  the  resulting  increase  in  his  or  her 
Special  Situation  Accoimt  that  such 
follow-up  investment  relates  to. 
Notwithstanding  the  foregoing,  if  any 
partner  shall  have  given  notice  of  his  or 
her  complete  withdrawal,  received 
notice  or  required  retirement,  or  shall  be 
deemed  to  retire  from  the  Incentive 
Partnership  by  reason  of  death,  such 
partner  will  not  participate  in  any 
subsequent  special  situation  investment 
that  would  establish  new  Special 
Situation  Account  or  any  subsequent 
follow-up  investment  that  would 
increase  an  existing  Special  Situation 
Account. 

9.  The  General  Partner  will 
periodically  increase  Basic  Capital 
Accounts  of  the  partners  of  the 
Incentive  Partnership  by  amounts 
which,  in  aggregate,  are  equal  to  the 
Incentive  Partnership's  share  of  any 
performance  allocation.  Because  an 
Eligible  Employee's  interest  in  a 
performance  allocation-based  increase 
in  the  assets  of  the  Incentive  Partnership 
essentially  will  be  non-contributory,  the 
performance  allocation  indirectly 
credited  to  each  Eligible  Employee  will 
be  determined  by  the  General  Partner  in 
its  sole  discretion.' 

10.  At  the  beginning  of  each 
accounting  period,  the  (^neral  Partner 
will  determine  the  percentage  (the 
"Capital  Account  Percentage")  of  each 

decisions,  will  be  vested,  directly  or  indirectly,  in 
the  General  Partner.  The  Limited  Partners,  in  "their 
capacity  as  such,  will  have  no  part  in  the 
management  and  control  of  any  Partnership. 

'These  special  situation  investment  activities 
generally  involve  interests  that  are  illiquid  or 
otherwise  subject  in  the  hands  of  the  Private  Fund 
to  restrictions  on  disposition.  The  cost  of.  and  any 
contractual  commitment  with  respect  to.  all  such 
special  situation  investment  activities  is  currently 
restricted  to  15%  of  the  Private  Fund's  net  assets. 

•The  term  "follow-up  investment"  refers  to  the 
subsequent  acquisition  by  the  Private  Fund  of 
additional  interests  relating  to  the  original  special 
situation  investment,  where  such  acquisition  is 
undertaken  on  a  voluntary  basis,  not  pursuant  to 
any  preexisting  capital  commitment. 

'  Although  an  Eligible  Employee  may  be  required 
to  make  a  nominal  capital  contribution  for  the 
purpose  of  becoming  a  limited  partner  under  stale 
law,  the  Eligible  Employee  otherwise  will  not  be 
required  to  contribute  capital  in  ordjr  to  -eceive  a 
performance  allocation. 
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partner  with  nspod  to  Basic  Capital 
AcGounts  and  each  category  of  Special 
Situation  Accounts  by  (fividing  Uie 
amount  of  his  or  her  opening  capital  in 
each  such  account  by  tiie  sum  of  all 
capital  carried  by  the  partners  in  the 
same  set  of  capital  accounts. 

11.  All  partners  will  share  any 
increase  or  decrease  in  the  net  worth  of 
the  Incentive  Pulnership,  not 
attributable  to  the  current^fiscal  year's 
performance  allocation  or  any  addition 
or  withdrawal  of  capital,  in  proportion 
to  their  pro  rata  interest  in  each  suf:h 
account  at  the  beginning  of  each 
accounting  period."  Because  the 
Incentive  Partnership  will  be  entitled  to 
an  increased  partnenhip  interest  in  the 
Private  Fund  as  performance  allocation 
only  at  the  end  of  a  Gscal  year  (which 
also  will  be  the  last  day  of  an 
accounting  period),  the  current 
performance  allocation  will  not 
influence  a  partner's  ^are  of  that 
period's  increase  or  decrease  in  the 
Incentive  Partnership's  net  worth  from 
other  sources. 

12.  The  respective  portion  of  the 
performance  allocation  that  a  partner  of 
the  Incentive  Partnership  may  receive  at 
the  end  of  a  givrni  fiscal  year  that  is  not 
immediately  withdrawn  will  be 
reflected  in  his  or  her  Basic  Capital 
Account  on  the  first  day  of  the  following 
accounting  period,  leading  to  an 
appropriate  adfustment  in  that  partner's 
Capital  Accotmt  Perceptage  with  respect 
to  Basic  Capital  Accounts.  Similarly, 
because  a  withdrawal  of  capital  from  a 
Basic  Capital  Accoimt  by  any  partner  of 
the  Incentive  Partnership  may  occur 
only  on  the  last  day  of  an  accoimting 
period,  any  withdrawal  will  decrease 
the  relevant  partner's  Capital  Account 
Percentage  starting  with  the  following, 
but  not  the  current,  accounting  period. 
In  this  manner,  each  partner  will  share 
in  the  incentive  Partnership's  holdings 
on  a  pro  rata  basis.* 

13.  The  Interest  reflected  in  any 
Limited  Partner's  capital  accounts  not 


attributable  to  a 


■  A»  notM)  previously,  each  partner's  share  of  any 
special  Situation  Account  initially  will  equal  such 
partner's  interest  in  his  or  her  Basic  Capital 
Account.  Only  persons  who  are  partners  at  the  time 
a  Special  Situation  Account  is  created  will 
participate  In  the  account.  In  addition,  future 
participation  In.  and  additions  of  capital  to  or 
withdtawala  from,  a  Special  Situation  Account  will 
be  limiiad  a*  further  described  in  the  application. 
Accordingly,  each  partner's  percentage  interest  (if 
any)  in  Specia)  Situation  Accounts  may  vary  frt)m 
such  partner'*  percenia^  interest  in  Basic  Capital 
Accounts. 

•Each  Subsequent  Incentive  Partnership, 
irrespective  of  whether  it  will  receive  any 
pwfocmaiica  compenMtion  allocation  from  the 
Priraia  Fund*,  will  b»  tubiect  to  all  applicable 
repmsautaUoos  and  conditions  made  herein. 
including  bol  not  limited  to  the  pro  rota  allocation 
of  aay  taoMM  or  dKraMe  in  the  net  woith  of  such 
(■wtnership. 


be  governed  by  I 
Partner's  writtc 
prior  to  his  or  he 
Incentive  Partne 
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amount  attributi 
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jerformance  allocation 


will  vest  immed  ately.  The  portion 
attributable  to  a  >erformance  allocation 
may  be  subject  1 1  a  vesting  schedule 
agreed  to  betwe«i  the  General  Partner 
(or  a  person  dire  inly  or  indirectly 
controlled  by  it)pnd  such  Limited 
Partner.  The  vesting  schedule,  which 
will  be  no  longe^  than  five  years,  will 
le  terms  of  the  Limited 
agreement  executed 
admission  to  the 
ihip.  The  schedule 
only  with  resfiect  to 
allocation  effected 
modification.  Any 
.  le  to  a  performance 
allocation  previously  credited  will 
continue  to  be  subject  to  the  vesting 
schedule  in  effedt  at  the  time  such 
allocation  was  dbne. 

14.  No  Limited  Partner,  including  one 
who.  subsequent  to  admission  to  the 
Incentive  PartneKhip,  ceases  to  be  an 
employee  of  the  penereal  Partner  or  a 
person  directly  (jr  indirectly  controlled 
by  the  General  F^rtner,  will  forfeit  any 
vested  interest.  1  he  unvested  share  of  a 
performance  alio  cation  may  be  forfeited 
only  if  the  Limit  id  Partner  (or.  in  the 
case  of  any  Limi  ed  Partner  that  is  a 
trust,  the  Eligiblt  Employee  who 
established  such  trust)  is  terminated  for 
cause  or  voluntarily  resigns  from  his  or 
her  employment  jprior  to  the  relevant 
vesting  dates.  If  fie  Limited  Partner 
dies,  becomes  in|:apacitated,  or  is 
terminated  by  th^  General  Partner  other 
than  for  cause,  sech  Limited  Partner 
will  not  forfeit  aiy  imvested  share  of  a 
performance  allocation.  If  such  Limited 
Partner  (or  his  oi  her  estate)  is  deemed 
to  withdraw  or  t\  quired  to  retire  from 
the  Partnership  i  s  a  result  of  such  an  - 
event,  the  remaii  ing  performance 
allocation  will  b  treated  ^s  vested  and 
accordingly  will  je  distributed  in  the 
manner  describe  1  below. 

15.  The  Limits  i  Partners  may  make 
withdrawals  froii  their  vested  capital 
accounts  on  a  quarterly  basis,  provided 
that  they  deliver  pixty  days  written 
notice.  In  addition,  immediately  after 
the  last  day  of  ar^  fiscal  quarter,  the 
Limited  Partners  may  withdraw,  after 
notifying  the  General  Partner  only  five 
days  in  advance,  all  or  any  part  of  ^eir 
capital  accounts  ittributable  to  a 
performance  alia  ;:ation  that  has  been 
credited  to  them  and  has  vested  but  has 
not  yet  been  withdrawn,  provided  that 
the  amounts  so  c  'edited  must  have  been 
also  realized  for  income  tax  purposes. 
No  Limited  Partner  may  make  a  capital 
account  withdrawal  based  on  a 
performance  allaf:ation  that  has  not  yet 
vested,  except  as  may  be  pern 
the  General  Parti|er  in  its  sole 
discretion 


may  be  permitted  by 


16.  Notwithstanding  the  foregoing,  the 
General  Partner  may  limit  withdrawals 
on  any  particular  day  if  and  to  the 
extent  that  the  Incentive  Partnership  is 
not  permitted  to  effect  (or  is  otherwise 
restricted  regarding)  a  withdrawal  from 
the  Private  Funds.  At  such  time,  the 
limitation  shall  be  applicable  pro  rata  to 
all  partners  withdrawing  on  such  date 
in  proportion  to  the  amounts  requested 
to  be  withdrawn. 

17.  In  the  event  of  a  withdrawal  of 
capital  fiom  any  Limited  Partner's 
capital  accounts,  such  withdrawal  will 
be  deemed  to  be  made  first  from  such 
Limited  Partner's  Basic  Capital  Account, 
and  only  after  such  Basic  Capital 
Account  has  been  exhausted  will  such 
withdrawal  be  deemed  made  from  any 
Special  Situation  Account.  If  any  such 
withdrawal  is  deemed  to  be  made  from 
any  special  Situation  Account  payment 
may  be  postponed  until  no  later  than 
the  last  day  of  the  fiscal  quarter  in 
which  the  investment  in  such  Special 
Situation  Account  is  liquidated,  prior  to 
which  liquidation,  the  withheld  amount 
will  continue  to  be  held  for  the  benefit 
of  such  Limited  Partner.  In  addition,  if 
any  Limited  Partner  withdraws  an 
amount  which  is  deemed  to  be  from  a 
Special  Situation  Account,  or  otherwise 
withdraws  a  substantial  portion  of  his  or 
her  capital  accounts  as  described  above, 
the  Gcnieral  Partner  may  withhold  from 
the  proceeds  an  amount  equal  to  such 
Limited  Peulner's  pro  rata  share  of  the 
Incentive  Partnership's  obligation  to 
fund  the  Private  Fund's  outstanding 
capital  commitment  with  respect  to 
such  special  Situation  Accounts  and 
retain  such  adR>unt  in  the  Incentive 
Partnership  as  a  liability  to  the  Limited 
Partner.  Such  amount  withheld  Mill  be 
invested  in  money  market  instruments 
(with  interest  earned  thereon  to  be 
distributed  to  the  Limited  Partner 
annuallv)  until  the  capital  commitment 
is  called,  and  will  be  returned  to  the 
Limited  Partner  if  the  investment  in  the 
Special  Situation  Account  is  liquidated 
without  funding  the  outstanding  capital 
commitment. 

18.  The  Limited  Partners  who 
withdraw  all  of  their  capital  accounts 
wijl  be  deemed  to  have  retired  from  the 
Incentive  Partnership  and  will  receive 
the  net  worth  of  their  capital  accounts, 
subject  to  the  provisions  relating  to 
vesting  and  the  withdrawal  from  any 
Special  Situation  Account  described 
above.  In  the  event  that  the  beneficial 
interest  of  any  Limited  Partner  passes  to 
his  or  her  estate  or  another  person  by 
reason  of  such  Limited  Partner's  death, 
the  deceased  Limited  Partner  will  be 
deemed  to  have  elected  to  withdraw  all 
of  his  or  her  capital  accounts 
immediately  after  the  last  day  of  the        -^ 


year  in  which  such  Limited  Partner  has 
died  and  will  receive  the  net  worth  of 
his  or  her  capital  accounts,  subject  to 
the  provisions  relating  to  the 
withdrawal  from  any  Special  Situation 
Account  described  above.  No  person 
may  become  a  transferee  or  substitute 
Limited  Partner  of  the  Incentive 
Partnership  unless  the  person  is  a 
member  of  one  of  the  classes  of  persons 
listed  in  section  2(a)(13)  of  the  Act. 
except  that  a  legal  representative  or 
executor  may  hold  the  Interest  in  order 
to  settle  an  estate  of  a  decedent  or 
bankrupt  or  for  similar  purposes. 

19.  Distributions  pursuant  to  any 
withdrawal  fitjm  capital  accounts  will 
be  made  in  cash,  in  kind,  or  partly  in 
cash  and  partly  in  kind,  and  the 
determination  as  to  the  manner  in 
which  such  distribution  will  be  made 
will  be  in  the  sole  discretion  of  the 
General  Partner.  Distributions  in  kind 
ordinarily  will  consist  of  securities  for 
which  market  quotations  are  readily 
available  within  the  meaning  of  rule 
17a-7  of  the  Act.  The  General  Partner 
will  use  its  best  efforts  to  distribute 
other  forms  of  property  pro  rata  and 
will  not  effect  any  in-kind  distribution 
.on  a  non-pro-rofa  basis  unless  it 
determines  that  the  terms  of  the 
distribution  are  fair  and  reasonable  to 
all  the  Limited  Partners  in  light  of  tax 
and  other  considerations. 

20.  If  the  General  Partner  requires  any 
Limited  Partner  to  retire  bx)m  the 
Incentive  Partnership,  subject  to 
provisions  relating  to  forfeiture  to  the 
extent  that  such  provisions  are 
applicable,  at  least  ninety  percent  of 
such  Limited  Partner's  capital  accounts 
shall  be  paid  within  ten  days  after  the 
effective  day  of  his  or  her  retirement, 
and  the  balance  shall  be  paid  vnthin 
ninety  days  after  such  date;  provided 
that  payment  from  any  Special  Situation 
Account  will  be  subject  to  the 
provisions  relating  to  the  withdrawal 
from  any  Special  Situation  Account 
described  above,  and  provided,  fiirtiier. 
that  in  lieu  of  such  continuing  interest, 
the  General  Partner  may,  in  its  sole 
discretion,  determine  that  such  Limited 
Partner  will  receive  the  feir  value  of  the 
Special  Situation  Account  (after  taking 
into  account  such  Limited  Partner's  pro 
rata  share  of  any  unfunded  capital 
commitment  relating  thereto)  as  of  the 
effective  date  of  retirement.  If  the 
General  Partner  pays  such  Limited 
Partner  the  fair  value  of  a  Special 
Situation  Account,  the  General  Partner 
either  will  purchase  the  retiring  Limited 
Partner's  interest  in  the  Special 
Situation  Account  out  of  its  own  fiinds 
or  reduce  its  Basic  Capital  Account  and 
concurrently  increase  its  interest  in  the 
applicable  Special  Situation  Account  t»y 


a  like  amount.  In  this  way,  the  pro  rata 
participation  in  the  Special  Situation 
Accounts  by  the  remaining  Limited 
Partners  will  not  be  altered. 

21.  The  Incentive  Partnership's  books 
of  account  will  be  open  to  inspection  by 
any  Limited  Partner  or  his  or  her  duly 
authorized  representative  at  any 
reasonable  time.  At  the  end  of  each 
fiscal  year,  the  General  Partner  will 
cause  an  audit  of  the  books  and  records 
of  the  Incentive  Partnership  by  a 
certified  public  accountant.  A  copy  of 
the  accountant's  report  with  respect  to 
the  fiscal  year  will  be  mailed  to  each 
Limited  Partner  within  ninety  days  after 
the  end  of  such  fiscal  year,  which  report 
will  include  a  statement  of  (1)  the 
Incentive  Partnership's  assets  and 
liabilities,  (ii)  the  Incentive 
Partnership's  net  profit  or  loss,  and  (iii) 
the  capital  account  balances  of  such 
Limited  Partner. 

22.  For  purposes  of  determining  the 
net  worth  of  the  Incentive  Partnership  at 
any  time,  the  partnership  assets  will  be 
valued  as  follows:  (i)  securities  that  are 
listed  on  a  national  securities  exchange 
and  that  are  freely  marketable  will  be 
valued  at  their  last  sale  price  on  the  date 
of  determination,  or  if  no  sales  occurred 
on  such  day.  at  the  mean  between  the 
bid  and  asked  prices  on  such  day;  (ii) 
other  publicly  traded  and  freely 
marketable  securities  will  be  valued  at 
their  last  closing  bid  prices  if  held  long 
and  their  last  closing  asked  prices  if 
sold^hort  as  suppfied  by  the  National 
AssociaticHi  of  Securities  Dealere.  Inc. 
(or.  if  necessary,  other  sources);  and  (iii) 
any  securities  and  assets  other  than 
those  described  above  will  be  assigned 

a  fair  value  as  determined  by  the 
General  Partner  in  its  sole  discretion  in 
accordance  with  generally  accepted 
accounting  principles;  provided  that  an 
interest  in  any  Private  Fund  that  values 
its  own  assets  as  otherwise  provided  in 
this  paragraph  will  be  carried  at  the 
value  assigned  by  such  Private  Fund. 

23.  The  Interests  in  the  Incentive 
Partnenhip  will  be  non-transferable 
except  with  the  prior  written  consent  of 
the  General  Partner,  which  consent  may 
be  withheld  in  its  sole  discretion,  and 
in  any  event,  will  not  be  transferable  to 
persons  other  than  Eligible  Employees, 
any  trusts  established  by  such  Eligible 
Employees  for  the  benefit  of  their 
immediate  femily,  or  the  General 
Partner. 

24.  Each  Partnership  will  operate  as  a 
nondiversified,  closed-end  investment 
company  of  the  management  type 
within  the  meaning  of  the  Act  The 
Partnerships  will  not  be  limited  in  the 
percmtage  of  assets  that  may  be 
invested  in  a  particular  investment  No 
Partnersliip.  hoiarever.  will  invest  more 


than  fifteen  percent  of  its  assets  in 
securities  issued  by  registered 
investment  companies  (with  the 
exception  of  temporary  investments  in 
money  market  funds),  and  no 
Partnership  will  acquire  any  security 
issued  by  a  registered  investment 
company  if  immediately  after  such 
acquisition,  the  Partnership  owns  more 
than  three  percent  of  the  outstanding 
voting  stock  of  the  registered  investment 
company. 

25.  The  investment  objectives  and 
capital  structures  of  the  Private  Funds 
vary  from  one  Private  Fund  to  another. 
Accordingly,  the  Partnerships  that  will 
invest  in  the  different  Private  Funds 
will  have  different  investment  policies. 
The  particular  investment  objectives  of 
each  Private  Fund  will  be  set  forth  in  an 
information  memorandum  relating  to 
the  interests  offered  by  that  Private 
Fund.  Prior  to  being  admitted  to  any 
Partnership,  Eligible  Employees  will 
received  a  copy  of  such  memorandum 
about  any  Private  Fund  in  which  the 
Partnership  will  invest. 

26.  The  Partnerships  may  engage  in 
certain  business  dealings  incidental  to 
their  operation,  including  but  not 
limited  to  the  payment  of  brokerage 
commissions,  research  fees  and  other 
expenses,  with  any  company  or  persons 
that  the  General  Partner  (or  any  officer 
or  employee  thereof)  or  one  or  more  of 
the  Limited  Partners  may  be  directly  or 
indirectly  interested  in.  Any  such 
transactions  will  comply  with  section 
17(e)  of  the  Act  when  applicable,  and 
must  be  on  terms  no  less  favorable  to 
the  Partner^ips  than  are  generally 
afforded  to  unrelated  third  parties  in 
comparable  transactions.  With  respect 
to  any  securities  purchased  or  sold  by 
the  Partnerships  from  or  to  the  General 
Partner  (or  any  officer  or  employee 
thereof)  or  any  Limited  Partner,  acting 
as  principal,  the  purchase  or  disposition 
of  such  securities  will  be  made  at  their 
fair  value. 

Applicants*  Legal  Analysis 

1.  On  behalf  of  the  Partnerships. 
Applicants  request  exemptions  from  all 
the  provisions  of  the  Act,  and  the  rules 
and  regulations  thereunder,  except 
section  9.  certain  provisions  of  sections 
17  and  30.  and  sections  36  through  53. 
and  the  rules  and  regulations 
thereunder. 

2.  The  principal  reason  for  the 
requested  exemption  is  to  ensure  that 
the  Partnerships  will  be  able  to  share  in 
a  performance  allocation  that  the 
General  Partner  is  entitled  to  in  a 
manner  described  above  and  to  invest  In 
attractive  companies,  properties  or 
vehicles  in  wldch  the  General  Partner  or 
its  individual  employees,  officers,  or 
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directors,  or  the  limited  putners  of  any 
.  of  the  Private  Funds  may  make  or  have 
already  made  an  investment.  In 
addition,  relief  is  requested  to  permit 
the  Partnerships  the  flexibility  to  deal 
with  their  investments  in  the  manner 
the  General  Partner  deems  most 
advantageous  to  each  Partnership  or  as 
required  by  the  terms  of  the  limited 
partnership  agreements  of  the  Private 
Funds,  including  without  limitation 
restructuring  the  Partnership 
investments,  having  such  investments 
redeemed,  tendering  the  Partnership 
securities  or  negotiating  options  or 
implementing  exist  strategies  with 
respect  to  the  Partnership  investments. 

3.  An  exemption  is  requested  firom 
section  17(a)  of  the  Act  to  the  extent 
necessary  to  (a)  permit  the  General 
Partner,  acting  as  principal,  to  engage  in 
any  transaction  directly  or  indirectly 
with  any  Partnership;  (b)  permit  any 
Partnership  to  invest  in  an  entity  that  is 
directly  or  indirectly  controlled  by  the 
General  Partner  or  in  which  the  General 
Partner  or  any  other  Partnership  has 
invested  or  will  invest,  or  with  which 
the  General  Partner  or  any  other 
Partnership  is  or  will  become  otherwise 
afHliated;  and  (c)  f>ermit  a  third  party 
investor  in  the  Private  Funds,  acting  as 
principal,  to  engage  in  any  transaction 
directly  or  indirectly  with  any 
Partnership.  The  transactions  to  which 
any  Partnership  is  a  party  will  be 
effected  only  after  a  detennination  by 
the  General  Paitjier  that  the 
requirements  of  condition  1  set  forth 
below  have  been  satisfied.  To  the  extent 
any  of  the  transactions  described  under 
the  request  for  exemption  from  section 
17(d)  (and  rule  17d-l)  would  come 
within  the  purview  of  section  17(a), 
such  transactions  are  incorporated 
hereunder  and  an  exemption  from  such 
section  also  is  requested. 

4.  An  exemption  from  section  17(a)  is 
consistent  with  the  policy  of  each 
Partnership  and  the  protection  of 
investors  and  necessary  to  promote  the 
basic  purpose  of  the  Partnership,  as 
more  fully  discussed  with  respect  to 
section  17(d)  below.  The  Limited 
Partners  will  have  been  fully  informed 
of  the  possible  extent  of  the 
Partnership's  dealings  with  the  Private 
Funds  or  with  a  third  party  investor  in 
the  Private  Funds  and,  as  successful 
professionals  employed  in  the  securities 
business,  will  be  able  to  understand  and 
evaluate  the  attendant  risks.  The 
community  of  interest  among  the 
Limited  Partners,  the  General  Partner 
and  the  Private  Funds  is  the  best 
insurance  against  any  risk  of  abuse  in 
this  regard. 

5.  The  foregoing  exemption  is 
requested  on  the  undertaking  that  the 
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Partner  except 
favorable  as  th 
unaffiliated  thi 
considerations 
protect  the  P 
possibilities  of  ( 


Partner^ips  wii  not  make  any  loans  to 
the  Private  Funcls,  the  General  Partner, 
any  general  partiier  of  any  Subsequent 
Incentive  Partnership,  or  any  employee, 
officer  or  directtr  of  the  General  Partner 
or  any  person  oiitrolled  directly  or 
indirectly  by  thei  General  Partner.  In 
addition,  the  Partnerships  will  not  sell 
or  lease  any  property  to  any  Private 
Fund  or  any  other  person  controlled 
directly  or  indirectly  by  the  General 
I  terms  at  least  as 
I  obtainable  from 
I  parties.  The 
ascribed  above  will 
ership  and  limit  the 
pnflict  of  interest  and 
abuse  of  the  typ«  that  section  17(a)  was 
designed  to  prevent. 

6.  An  exemption  is  requested  from 
section  17(d)  of  ^e  Act  and  rule  17d-l 
thereunder  to  th^  extent  necessary  to 
permit  the  Partnerships  to  engage  in  any 
transactions  in  which  afBliated  persons 
of  the  Partnershi|)s  (including  without 
limitation  the  General  Partner  and  the 
Private  Funds)  of  affiliated  persons  of 
such  affiliated  persons,  (including 
without  limitati(  n  the  third  party 
investors  in  the  "rivate  Funds)  are 
participants.  Thi  i  exemption  requested 
would  permit,  ai  nong  other  things,  co- 
investments  by  tpe  Partnerships,  the 
General  Partner.jand  the  individual 
employees,  officfers,  or  directors  thereof 
making  their  owii  individual  investment 
decisions  apart  ftt>m  the  Partnerships. 
To  the  extent  any  of  the  transactions 
described  underithe  request  for 
exemption  from  section  17(a)  would 
come  within  thejpurview  of  section 
17(d)  (and  rule  ?7d-l)  such  transactions 
are  incorporated  hereunder  and  an 
exemption  for  such  section  and  rule  is 
also  requested.  I 

7.  The  flexibiUty  to  structure  co- 
investments  anc^joint  investments  in 
the  manner  described  above  will  not 
involve  abuses  rf  the  type  section  17(d) 
and  rule  17d-l  v  ere  designed  to 
prevent.  The  Coi  icem  that  permitting 
co-investments  <  r  joint  investments  by 
the  General  Part  ler  or  by  third  party 
investors  in  the  *rivate  Funds  might 
lead  to  less  adva  itageous  treatment  of 
the  Partnershipslshould  be  mitigated  by 
the  fact  that  (a)  the  General  Partner,  in 
addition  to  its  substantial  economic 
interest  as  general  partner  of  the  Private 
Funds  and  the  P|rtnership8,  will  be 
acutely  concerned  with  its  relationship 
with  the  key  personnel  who  invest  in 
the  Partnerships;  and  (b)  senior  officers 
and  directors  of  the  General  Partner  will 
be  investing  in  tie  Partnerships. 

B.The  Partnersnips  will  mamtain  their 
assets  with  either  a  bank  qualified  to 
serve  as  a  custo<ian  under  section  17(f) 
of  the  Act  or  a  registered  broker-dealer. 


To  the  extent  that  the  Partnerships 
maintain  custody  of  their  assets  with  a 
registered  broker-dealer,  applicants  will 
comply  with  rule  17f-l  as  described 
below; 

9.  Pursuant  to  paragraph  (a)  of  rule 
17f-l,  each  Partnership  will  enter  into  a 
written  contract  with  an  independent 
registered  broker-dealer,  provided  that 
approval  by  the  General  Partner  or  any 
general  partner  of  any  Subsequent 
Incentive  Partnership  will  be  deemed  to 
be  approved  by  a  majority  of  the  board 
of  directors  of  that  Partnership. 

10.  Pursuant  to  paragraph  (b)(1)  of 
rule  17f-l,  to  the  extent  that  any 
investment  in  the  Private  Fund^  will  be 
evidenced  only  by  partnership 
agreements  and  similar  documents,  the 
Partnership's  copies  of  such  documents 
will  be  kept  in  the  registered  broker-   . 
dealer's  locked  files.  To  the  extent  that 
the  Partnerships  invest  in  any  securities 
that  are  either  imcertificated  or  held  in 
book-entry  form,  such  investments  will 
be  maintained  by  the  broker-dealer  in 
the  same  manner  as  similar  investments 
for  other  third  parties  are  maintained. 

11.  Applicants  will  comply  with 
paragraphs  (b)(2)  and  (b)(3)  of  rule  17f- 
1. 

12.  Applicants  request  relief  from 
paragraph  (b)(4)  of  rule  17f-l  to  permit 
the  Partnerships  to  enter  into  the 
arrangement  discussed  belQw  without 
periodic  verifications.  Given  the 
community  of  interest  of  all  the  parties 
involved,  the  existing  requirement  for 
an  annual  audit,  and  the  protections  and 
procedures  described  below,  applicants 
submit  that  the  burden  of  complying 
with  such  a  requirement  is 
unwarranted. 

13.  Applicants  will  comply  with 
paragraphs  (b)(5)  and  (b)(6)  of  rule  17f- 
1. 

14.  Applicants  request  relief  from 
paragraph  (c)  of  rule  17f-l.  Applicants 
believe  that  the  transmission  to  the 
Commission  of  a  copy  of  any  contract 
executed  thereunder  is  unnecessary 
because  of  the  community  of  interest  of 
all  the  parties  involved.  Instead,  such 
records  will  be  maintained  for  the  life 
of  the  Partnership  and  at  least  two  years 
thereafter,  and  will  be  subject  to 
examination  by  the  Commission  and  its 
staff.  Each  Partnership  will  maintain  all 
such  records  in  an  easily  accessible 
place  for  at  least  the  first  two  years. 

15.  Applicants  will  comply  with 
paragraph  (d)  of  rule  17f-l,  provided 
that  ratification  by  the  General  Partner 
or  any  general  partner  of  any 
Subsequent  Incentive  Partnership  will 
be  deemed  to  be  ratification  by  a 
majority  of  the  Board  of  directors  of  that 
Partnership. 
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16.  In  addition  to  compUaoce  with 
rule  17f-l  in  the  maimer  and  to  the 
extent  described  above,  applicants  will 
adopt  the  following  procedures.  Each 
Partnership  will  engage  lb  attorney  or 
certified  public  accountant  to  act  as  an 
independent  representative  to  review 
and  authorize  the  transfer  of  Partnership 
funds  or  securities  to  its  partners.  The 
custodian  will  transfer  funds  or 
seciuities  to  the  General  Partner  or  any 
Limhed  Partner  only  in  connection  with 
the  withdrawal  of  all  or  part  of  such 
person's  partnership  interest.  Before  the 
Partnership  makes  any  distribution  of 
Partnership  funds  or  securities  to  either 
the  General  Partner  or  any  Limited 
Partner,  the  General  Partner  will  submit 
a  written  request  to  the  independent 
representative  showing  (i)  the  amount  of 
the  withdrawal  in  dollars,  (ii)  the 
Capital  Account  Percentages  of  the 
partner  in  all  Basic  Capital  Accounts 
and  Special  Situation  Accounts  before 
the  withdrawal,  and  (iii)  the  Capital 
Account  Percentages  of  the  Partner  in 
all  Basic  Capital  Accounts  and  Special 
Situation  Accounts  after  the 
withdrawal.  The  General  Partner  will 
give  the  independent  representative 
information  sufficient  to  permit  him  or 
her  to  determine  whether  the 
withdrawal  is  being  effected  in 
accordance  with  the  provisions  of  the 
Partnership  Agreement.  The  General 
Partner  will  send  copies  of  all  written 
requests  for  capital  withdrawals  of  the 
custodian.  The  agreement  with  the 
custodian  will  require  that  the 
custodian  transfer  funds  or  securities  to 
the  General  Partner  or  any  Limited 
Partner  only  after  receiving  written 
authorization  from  the  independent 
representative.  The  custodian  will 
provide  the  independent  representative 
and  the  Partnership  with  statements 
listing  all  amounts  disbursed  from  the 
Partnership  account  at  least  quarterly 
Applicants  believe  that  these  conditions 
and  procedures  will  provide  substantial 
protection  against  any  risk  of  abuse  and 
overreaching  of  investors. 

17.  An  exemption  is  requested  from 
section  17(g)  and  rule  17g-i  (o  the 
extent  necessary  to  permit  the 
Partnerships  to  comply  with  rule  17g/l 
without  the  necessity  of  having  a 
majority  of  the  General  Partner's 
Committee  who  are  not  "interested 
persons",  take  such  action  and  make 
such  approvals  as  are  set  forth  in  such 
rule  17g-l.  Since  all  the  members  of  the 
Committee  will  be  affiliated  persons, 
without  the  relief  requested  the 
Partnerships  could  not  comply  with  rule 
17g-t.  The  Partnerships  will,  except  for 
the  requirements  of  such  approvals  by 


"not  interested"  persons,  otherwise 
comply  with  rule  17g-l. 

18.  Section  17(i)  and  rule  17J-1 
require  that  every  registered  investment 
company  adopt  a  written  code  of  ethics 
requiring  that  every  access  person  of  the 
investment  company  report  to  the 
investment  company  with  respect  to 
transactions  in  any  security  in  which 
the  access  person  has.  or  by  reason  of 
the  transaction  acquires,  any  direct  or 
indirect  beneficial  ownership  in  the 
security.  Applicants  request  an 
exemption  from  rule  17j-l  (except  rule 
17j-i(a)).  Requiring  the  Partnerships  to 
adopt  a  written  code  of  ethics  and 
requiring  access  persons  to  report  each 
of  their  securities  transactions  would  be 
time  consuming  and  expensive,  and 
would  serve  little  purpose  in  light  of. 
among  other  things,  the  community  of 
interest  among  the  participants  of  the 
Partnerships;  the  concern  of  the  General 
Partner  that  personnel  who  participant 
in  the  Partnerships  actually  receive  the 
benefits  they  expect  to  receive  when 
investing  in  the  Partnerships;  and  the 
fact  that  the  investments  of  the 
Partnerships  will  be  investments  that 
ordinarily  would  not  be  offered  to  the 
Limited  Partners,  including  those 
Partners  who  would  be  deemed  acce-ss 
persons,  as  individual  investors. 

19.  Sections  30(a).  30(b)  and  30(d). 
and  the  rules  under  those  sections, 
generally  require  that  registered 
investment  companies  prepare  and  file 
with  the  Commission  and  mail  to  their 
shareholders  certain  periodic  reports 
and  financial  statements.  The  forms 
prescribed  by  the  Commission  for 
periodic  reports  have  little  relevance  to 
the  Partnerships  and  would  entail 
administrative  and  legal  costs  that 
outweigh  any  benefit  to  the  Limited 
Partner.  The  pertinent  information 
contained  in  such  filings  will  be 
furnished  to  the  Limited  Partners,  the 
only  class  of  people  truly  interested  in 
such  material.  In  view  of  the  community 
of  interest  among  all  parties  concerned 
with  the  Partnerships  and  the  fact  that 
the  Interests  are  not  available  to  the 
public,  but  rather  a  specific  group  of 
people,  it  would  seem  that  the 
protection  afforded  by  sections  30(a) 
and  (b)  [i.e.,  public  dissemination  of 
information  to  ensure  orderly  markets 
and  equality  of  information  among  the 
public)  is  not  relevant  to  the 
Partnerships  or  their  operations. 
Consequently,  applicams  respectfully 
request  that  the  exemptive  relief  be 
granted.  Exemptive  relief  is  also 
requested  under  section  30(d)  to  the 
extent  necessary  to  permit  each 
Partnership  to  report  annually  in  the 
manner  described  herein.  In  light  of  the 
lack  of  trading  or  public  market  for  the 


Interests  held  by  the  Umited  Partners,  it 
IS  respectfully  submitted  that  to  allow 
annual  reports,  rather  than  semi-annual 
reports,  would  be  consistent  with  the 
protection  of  investors  and  the  policy 
fairly  intended  by  the  Act. 

20.  SecUon  30(f)  of  the  Act  requires 
that  every  officer,  director  and  member 
of  an  advisory  board  of  a  closed-end 
investment  company  be  subject  to  the 
same  duties  and  liabilities  as  those 
imposed  upon  similar  classes  of  persons 
under  section  16(a)  of  the  1934  Act.  As 
a  result,  the  General  Partner  and  others 
who  may  be  deemed  members  of  an 
advisory  board  of  any  Partnership  may 
be  required  to  file  Forms  3.  4  and  5  with 
respect  to  their  interests  in  the 
Partnerships,  even  though  no  trading 
market  for  such  interests  would  exist 
and  transferability  of  such  interests 
would  be  severely  restricted.  These 
filings  are  unnecessary  for  the 
protection  of  investors  and  burdensome 
to  those  required  to  make  them.  Because 
there  would  be  no  trading  market  and 
the  transfers  of  any  Interests  are  severely 
restricted,  the  purpose  intended  to  be 
served  by  section  16(a)  is  not  apparent. 
Accordingly,  exemption  from  the 
requirements  of  section  30(f|.  to  the 
extent  nece.ssary  to  exempt  the  General 
Partner  and  the  members  of  the 
Committee  and  any  other  persons  who 
may  be  deemed  members  of  an  advisory 
board  of  any  Partnership  from  filing 
Forms  3,  4  and  5  under  section  16  of  the 
1934  Act  with  respect  to  their 
ownership  interests  in  the  Partnerships, 
is  appropriate  and  consistent  with  the 
protection  of  investors. 

21.  Applicants  submit  that  the 
exemptions  requested  are  consistent 
with  the  protection  of  investors  in  view 
of  the  fact  that  each  Partnership  will  be 
an  "employees"  securities  company"  as 
that  term  is  defined  in  section  2{a)(131 
of  the  Act,  organized  to  provide 
incentive  compensation  and  investment 
opportunities  to  Eligible  Employees. 
Applicants  further  submit  that  there  is 
a  substantial  community  of  ec-onotnic 
andother  interests  among  the  General 
Partner,  the  members  of  the  Conmiittee, 
and  the  individual  Limited  Partners  of 
the  Partnerships,  and  there  is  no  public 
group  of  investors. 

Applicants'  Conditions 

Applicants  will  comply  with  the 
following  conditions  if  the  requested 
order  is  granted: 

1.  Proposed  transactions  otherwise 
prohibited  by  section  17(a)  or  section 
17(d)  and  rule  17d-l  to  which  any 
Partnership  is  a  party  (the  "Section  17 
Transactions")  will  be  effected  only  if 
the  General  Partner  or,  in  the  case  of  any 
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Subsequent  Incentive  Partnership,  its 
general  partner,  determines  that: 

a.  the  terms  of  the  transactions, 
incUiding  the  consideration  to  be  paid 
or  received,  are  fair  and  reasonable  to 
the  Limited  Partners  and  do  not  involve 
overreaching  or  the  Partnership  or  its 
Limited  Partners  on  the  part  of  any 
person  concerned;  and 

b.  the  transactions  are  consistent  with 
the  interests  of  the  Limited  Partners,  the 
Partnership's  organizational  documents 
and  the  Partnership's  reports  to  its 
partners. 

In  addition,  the  General  Partner  and 
any  general  partnw  of  any  Subsequent 
Incentive  Partnership  will  record  and 
preserve  a  description  of  such  afHliated 
transactions,  their  findings,  the 
information  or  materials  upon  which 
their  findings  are  based  and  the  basis 
therefor.  All  such  records  will  be 
maintained  for  the  life  of  the 
Partnership  and  at  least  two  years 
thereafter,  and  will  be  subject  to 
examination  by  the  Commission  and  its 
staff.  Each  partnership  will  maintain  all 
such  records  in  an  easily  accessible 
place  for  at  least  the  first  two  years. 

2.  In  connection  with  the  Section  17 
Transactions,  the  General  Partner  and 
any  general  partner  of  any  Subsequent 
Incentive  Partnership  will  adopt,  and 
periodically  review  and  update, 
procedures  designed  to  ensure  that 
reasonable  inquiry  is  made,  prior  to  the 
consummation  of  any  such  transaction, 
with  respect  to  the  possible  involvement 
in  the  transaction  of  any  affiliated 
person  or  promoter  of  or  principal 
underwriter  for  the  Partnership,  or  any 
affiliated  person  of  such  a  person, 
promoter,  or  principal  underwriter. 

3.  As  a  condition  to  the  relief 
requested  from  section  17(d)  and  rule 
17d-l,  the  General  Partner  and  any 
general  partner  of  any  Subsequent 
Incentive  Partnership  will  not  invest  the 
funds  of  the  Partnership  in  any 
investment  in  which  a  "Co-Investor" 

■has  or  proposes  to  acquire  the  same 
class  of  sectirities  of  the  same  issuer, 
where  the  investment  involves  a  joint 
enterpri.se  or  other  joint  arrangement 
within  the  meaning  of  rule  17d-l  in 
which  the  Partnership  and  the  Cu* 
Investor  are  participants,  unless  any 
such  Co-Investor  agrees  that,  prior  to 
disposing  of  all  or  part  of  its  investment, 
it  will  (a)  give  the  General  Partner  or,  in 
the  case  of  any  Subsequent  Incentive 
Partnership,  its  general  partner, 
sufficient,  but  not  less  than  one  day's, 
notice  of  its  intent  to  dispose  of  its 
investment,  and  (b)  refrain  from 
disposing  of  its  investment  unless  the 
Partnership  has  the  opportunity  to 
dispose  of  the  Parthership's  investment 
prior  to  or  concurrently  with,  and  on  the 


same  terms  as,  aid  pro  rata  with  the  Co- 
Investor.  The  term  "Co-Investor"  means 
any  person  who  is:  (a)  an  "affiliated 
person"  (as  such  term  is  defined  in  the 
Act)  of  the  Partni  »rship;  (b)  an  officer  or 
director  of  the  Gtneral  Partner  or  any 
entity  directly  or  indirectly  controlled 
by  the  General  pArtner;  or  (c)  a  company 
in  which  the  General  Partner  acts  as  a 
general  partner  d[  has  a  similar  capacity 
to  control  the  safe  or  other  disposition 
of  the  company's  securities  (including 
without  limitatic  n  each  Private  Fund). 
The  restrictions  i  :ontained  in  this    - 
condition  3,  hovt  ever,  shall  not  be 
deemed  to  limit  >r  prevent  the 
disposition  of  an  investment  by  a  Co- 
Investor:  (a)  to  it ;  direct  or  indirect 
wholly-owned  si  bsidiary,  to  any 
company  (a  "pai  mt")  of  which  the  Co- 
Investor  is  a  dire  :t  or  indirect  wholly- 
owned  subsidiar  /,  or  to  a  direct  or 
indirect  wholly-i  ivmed  subsidiary  of  its 
parent;  (b)  to  imi  mediate  family 
members  of  the  ( !o-Investor  or  a  trust 
established  for  a  ly  such  family  member; 
(c)  when  the  inv  istment  is  comprised  of 
securities  that  ar  i  listed  on  any 
exchange  registered  as  a  national 
securities  excha*ge  under  section  6  of 
the  1934  Act;  or  d)  when  the 
investment  is  co  nprised  of  securities 
that  are  national  market  system 
securities  pursui  nt  to  section  llA(a)(2) 
of  the  1934  Act  snd  rule  llAa2-l 
thereunder. 

4.  Each  Partna  -ship  and  its  general 
partner  will  mail  itain  and  preserve,  for 
the  life  of  the  Partnership  and  at  least 
two  years  thereafter,  such  accounts, 
books,  and  otheij  documents  as 
constitute  the  r^ord  forming  the  basis 
for  the  audited  financial  statements  that 
are  to  be  provided  to  the  Limited 
Partners,  and  each  annual  report  of  the 
Partnership  required  to  be  sent  to  the 
Limited  Partners,  and  agree  that  all  such 
records  will  be  aiibject  to  examination 
by  the  Commission  and  its  staff.'" 

5.  The  General  Partner  and  any 
general  partner  df  any  Subsequent 
Incentive  Partne  -ship  will  send  to  each 

Aiho  had  an  interest  in 
3t  any  time  during  the 


.Limited  Partner 
the  Partnership, 


'"The  Partnership 
books  and  other  doc4nienls 
maintained  in  an 
two  years. 


I  oas  ly 


fiscal  year  then  (  nded.  Partnership 
financial  statemi  nts  audited  by  a 
certified  public  i  ccountant.  At  the  end 
of  eachHscal  yei  r,  the  General  Partner 
and  any  general  partner  of  any 
Subsequent  Inceptive  Partnership  will 
make  a  valuatioi  or  have  a  valuation 
made  of  all  of  th ;  assets  of  the 
Partnership  as  o  such  fiscal  year  end. 
In  addition,  witi  in  ninety  (90)  days 


will  preserve  the  accounts, 
required  to  be 
arxessible  place  for  the  first 


after  the  end  of  each  fiscal  year  of  the 
Partnership  or  as  soon  as  practicable 
thereafter,  the  General  Partner  or  the 
general  partner  of  any  Subsequent 
Incentive  Partnvbhip  shall  send  a  report 
to  each  person  who  was  a  limited 
partner  at  any  time  during  the  fiscal 
year  then  ended,  setting  forth  such  tax 
information  as  shall  be  necessary  for  the 
preparation  by  that  partner  of  his  or  her 
federal  and  state  income  tax  returns  and 
a  report  of  the  investment  activities  of 
the  Partnership  during  such  year. 

6.  If  purchases  or  sales  are  made  by 
any  Partnership  from  or  to  an  entity 
affiliated  with  the  Partnership  by  reason 
of  a  five  percent  (5%)  or  more 
investment  in  such  entity  by  any 
director,  officer,  or  employee  of  the 
general  partner  of  that  Partnership,  such 
individual  will  not  participate  in  that 
general  partner's  determination,  under 
the  terms  set  forth  above  in  condition  1, 
concerning  whether  or  not  to  effect  such 
purchase  or  sale.' 

For  the  Commissioti.  by  the  Division  of 
Investment  Management,  under  delegsilpd 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  94-30710  Filed  12-13-94;  845  ami 
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[Release  No.  34-35055;  File  No.  SR-Phlx- 
94-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  Philadelphia  Stock  Exchange,  Inc. 
Adopting  a  Limited  Registration/Floor 
Member  Registration  Status  and  the 
Use  of  the  Series  7 A  Examination 

December  7. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  October  3, 1994, 
the  Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
{"Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx.  pursuant  to  Rule  19b-4  of 
the  Act.  proposes  to  amend  Rule  604. 
Registration  and  Termination  of 
Registered  Representatives,  to  adopt  a 
limited  registration  provision  applicable 
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to  persons  conducting  a  professional 
customer  business  from  the  Phlx  trading 
floor.  The  Exchange  also  proposes  to 
adopt  a  requirement  that  persons 
conducting  functions  customarily 
performed  by  a  registered  representative 
must  register  and  be  qualified  pursuant 
to  Phlx  Rule  604. 

The  limited  registration  provision 
would  require  registration  with  the 
Exchange  as  a  Limited  Registration/ 
Floor  Member  and  completion  of  an 
examination,  in  lieu  of  registration  as  a 
Registered  Representative  and 
completion  of  the  General  Securities 
Registered  Representative  Examination 
("Series  7").  The  Exchange  also 
proposes  to  adopt  the  Content  Outline 
for  the  Examination  Modiile  for  Floor 
Members  Engaged  in  Public  Business 
with  Professional  Customers.' 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Inits  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization  "s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Access  to  the  trading  floor  of  the 
Exchange  is  available  in  different  forms, 
including  direct  floor  presence  through 
Exchange  membership,  direct  access 
through  participation  in  automatic  order 
routing  systems,  and  indirect  access 
through  floor  members  via  telephone. 
Direct  access  also  refers  to  a  telephone 
line  that  rings  automatically  to  one 
location  once  the  headset  is  lifted,  as 
distinguished  from  speed-dialing 
capabilities.  Direct  access  to  the 
Exchange's  trading  floor  is  governed  by 
Phlx  Rule  606,  which  requires  approval 

'  The  Exchange  will  use  the  Series  7A 
Examination  that  was  approved  in  SR-NYSE-93-lO 
(Securities  Exchange  Act  Release  No.  32698  (July 
29. 1993).  58  FR  41539).  The  Series  7A  Examination 
for  Phlx  members  wilt  be  administered  by  the  New 
York  Stock  Exchange.  Inc.  ("NYSE").  Telephone 
conversation  between  Edith  Hallahan.  Special 
Counsel.  Regulatory  Services.  Phlx  and  Elisa 
Metzger.  Senior  Counsel.  Office  of  Market 
Supervision.  Division  of  Market  Regulation.  SEC. 
un  December  S.  1994. 


by  the  appropriate  floor  standing 
committee.  For  instance,  such  access 
has  been  approved  by  the  Exchange's 
Floor  Procedure  Committee,  permitting 
qualified  equity  floor  members  to  apply 
for  approval  as  limited  registration/floor 
members  on  the  Phlx. 

Accepting  orders  from  non'member. 
non-broker-dealers  constitutes  a  public 
business,  such  that  any  person 
accepting  such  orders  must  be  Series  7 
registered,  pursuant  to  the  proposed 
language  in  Rule  604(a).  In  addition. 
Phlx  Rule  701,  Permission  to  Deal  With 
Public,  requires  a  member  or  member 
organization  to  obtain  prior  approval 
from  the  Exchange's  Business  Conduct 
Committee  to  deal  in  securities  with 
non-members  of  the  Exchange  or 
persons  not  registered  as  over-the- 
counter  brokers  or  dealers.  In  1986.  the 
Commission  approved  the  use  of  the 
Series  7  examination  by  the  Phlx  to 
•  qualify  persons  seeking  registration  as 
general  securities  representatives. ^ 

At  this  time,  the  Exchange  seeks  to 
adopt  a  specific  provision  in  Rule  604(a) 
bolstering  the  requirement  for  registered 
representatives  to  register  as  such.  A 
registration  requirement  for  qualified 
registered  representatives  was  recently 
codified  into  Rule  604(a). »  The  Phlx 
now  proposes  to  expressly  state  that 
conducting  a  public  business  requires 
Series  7  registration,  adding  this  missing 
requirement  to  Exchange  rules.* 

In  addition  to  amencfing  Rule  604(a). 
the  Exchange  seeks  to  adopt  a  new 
paragraph  (c)  of  Rule  604  to  permit  a 
limited  registration  for  persons 
conducting  a  professional  customer 
business  from  the  Phlx  trading  floor.  In 
lieu  of  full  registration  as  a  registered 
.  representative,  the  proposed  limited 
registration  would  apply  to  accepting 
orders  from  professional  customers  * 
only,  as  defined  in  proposed  Rule 
604(c)(i).  Limited  registration/floor 
members  would  be  required  to  register 


^Securities  Exchange  Act  Release  No  23685 
(October  6.  1986).  51  FR  36621  (SR-Phlx-86-31). 

'Securities  Exchange  Act  Release  No.  32883 
(September  14.  1993)  (File  No.  SR-Phlx-93-24). 

<The  Exchange  notes  that  its  members  who  are 
also  NYSE  members,  for  example,  are  currently 
subject  to  the  NYSE's  defmition  and  registration 
provisions:  "Phlx-only"  members  would  now  be 
subject  to  a  corresponding  provision. 

'The  proposal  would  define  a  professional 
customer  to  include  a  bank,  trust  company, 
insurance  company,  investment  trust,  state  or 
politi(^l  subdivision  thereof,  charitable  or  nonprofit 
educational  institution  regulated  under  the  laws  of 
the  United  States,  or  any  state,  or  pension  or  profit 
sharing  plan  subject  to  ERJSA  or  of  an  agencv  of  the 
United  States  or  of  a  stale  or  political  subdivision 
thereof  or  any  person  who  has.  or  has  under 
management,  net  tangible  assets  of  at  least  sixteen 
million  dollars.  For  purposes  of  this  definition  of 
professional  customer,  the  term  "person"  shall 
mean  the  same  as  that  term  is  defined  in  Rule  20. 
except  that  it  shall  not  include  natural  persons. 


as  such  with  the  Exchange  and  pass  an 
examin^ion.  This  examination,  a  subset 
of  the  Series  7,  would  be  tailored  toward 
the  professional  customer  business 
being  conducted,  testing  knowledge 
required  to  conduct  such  a  business. 
The  advantage  of  such  an  examination 
is  that  it  would  cover  important  topics 
relevant  to  conducting  a  professional 
customer  business,  but  not  knowledge 
particular  to  conducting  a  retail 
business.  For  example,  municipal 
securities,  although  covered  on  the 
Series  7.  would  not  be  tested  on  the 
proposed  new  examination,  because 
such  securities  are  not  listed  on  the 
Exchange  and  would  not  be  governed  by 
the  proposed  rule.  The  outline  of  the 
information  to  be  covered  includes  the 
following  topics:  federal  and  state 
securities  laws;  general  characteristics 
of  equity  securities  and  corporate  bonds, 
conduct  respecting  customer  accounts, 
primary  and  secondary  securities 
markets;  and  order  execution, 
confirmation,  settlement  and 
recordkeeping. 

The  proposed  rule  change  is  intended 
to  simplify  the  procedure  for  Phlx 
members  to  conduct  business  with  non- 
member,  non-broker-dealer  professional 
customers.  The  Exchange  believes  that 
the  new  examination  is  appropriate,  in 
lieu  of  the  Series  7.  because  it 
nevertheless  tests  knowledge  relevant  to 
conducting  a  public  business.  For 
example,  the  rules  governing  customer 
accounts,  as  listed  in  the  examination 
outline,  would  be  covered,  such  that 
Limited  Registration/Floor  Members 
would  be  tested  for  competence 
regarding  excessive  trading,  appi^al  of 
accounts  and  discretionar\-  transactions. 

The  Phlx  notes  that  conducting  a 
public  business  with  other  than 
professional  customers  as  defined  in 
Rule  604(d)  would  require  full  Series  7 
registration.  In  addition,  conducting  a 
professional  customer  business  from  off 
the  Phlx  trading  floor,  or  in  non-Phlx 
listed  issues,  would  also  require  full 
Series  7  registration.  Of  course,  persons 
who  are  Series  7  registered  need  not 
register  as  Limited  Registration/Floor 
Members  in  order  to  conduct  a 
professional  customer  business. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(5).  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the.    . 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest.  The  examination  requirement 
is  intended  to  protect  investors  and  the 
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public  interest,  nanwly  the  professional 
customers  whose  ordns  would  be 
handled  by  Limited  Registration/Floor 
Members,  by  requiring  a  minimum 
competence  level.  The  Exchange  also 
believes  that  the  proposed  limited 
registration  requirements  should 
facilitate  direct  access  to  professional 
customers,  which  should  enhance 
liquidity  in  Exchange-listed  securities. 
This,  in  turn,  should  promote  just  and 
equitable  principles  of  trade. 

Accordingly,  the  proposed  rule 
change  is  also  consistent  with  Section 
6(c)(3)(B)  of  the  Act,  which  provides 
that  a  national  securities-exchange  may 
examine  and  verify  the  qualifications  of 
an  applicant  to  beccune  a  person 
associated  with  a  member  in  accordance 
with  procedures  established  by  the  rules 
of  the  exchange,  and  require  any  person 
associated  with  a  member,  or  any  class 
of  such  persons,  to  be  registered  with 
the  exchange  in  accordance  with 
procedures  so  established.  Lastly,  the 
Exchange  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15(b)(7)  in  that  it  is  designed  to  ensure 
th^t  a  registered  broker  or  dealer,  prior 
to  effecting  any  transaction  in,  or 
inducing  ^  purchase  or  sale  of,  any 
security,  meet  certain  standards  of 
operational  capability,  training, 
experience,  or  competence. 

B.  Setf-Regulatory  Organization's 
Statement  on  Biuxien  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpoaes  of  the  Act. 

C.  Self-Begatatoty  Oiganization  's 
Statement  on  Ccmmatts  on  the 
Propoaed  Rule  Change  Received  from 
MeaUten,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Dale  ofEflKtivMMaB  ofthc 
Proposed  Rale  CSmb^r  and  Timing  for 
CoBUussioB  ActioB 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-ijsguiatory  organization 
consents,  the  Commission  %vill: 
*  (A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  detemune 
whether  the  proposed  rule  changes 
should  be  disapproved. 


IV.  SolicitatifHi  of  Conunents 

.  Interested  persbns  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  t^^ritten  submissions 
should  file  six  cobies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  45dFifth  Street,  NW.. 
Washington,  DC :  10549.  Copies  of  the 
submission,  all  s*  ibsequent 
amendments,  all  Arritten  statements 
with  respect  to  tli  b  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  chi  inge  between  the 
Commission  and  |any  person,  other  than 
those  that  may  b^  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U  S.C.  §  552,  will  be 
available  for  insp  action  and  copying  at 
the  Commission'i  Public  Reference 
Section.  450  Fiftl  Street.  NW., 
Washington,  DC  10549.  Copies  of  such 
filing  will  also  bo  available  for 
inspection  and  cdpying  at  the  principal 
office  of  the  Phlx]  All  submissions 
should  refer  lo  File  No.  SR-Phlx-94-lS 
and  should  be  submitted  by  January  4, 
1995.  I 

For  the  Commission,  by  the  Division  of 
\'arket  Regulation,  bursusnt  to  dek^ted 
authority.  [ 

Mai|a*«(H.McF«Liid. 

Deputy  Secretary. 

IFR  Doc  94-30619  »iied  12-13-94: 8:45  am| 
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of  FMng  and  MedMe  Effectiven«M 
of  IVopo— d  Wilt  I  Ctiango  t>y  ttw 
Ctiiago  Stock  E  idMngo,  inc.  To 
IncfMM  Rs  LMi  19  F4 

December  7, 1994 

Pursuant  to  Se<  tion  19(b)(1)  of  the 
Securities  Exchai  ge  Act  of  1934 
("Act").  15  U.S.ci  §  78s(b)(l).  notice  is 
hereby  ^ven  thation  November  30, 
1994.  the  Chicag<  Stock  Exchange,  Inc. 
("CHX"  or  "Exch  mge")  filed  with  the 
Securities  and  Ex  :hange  Commission 
("Qmimission")  iie  proposed  rule 
change  as  descrind  in  Items  I,  H  and  III 
below,  which  Ite^is  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  pn  the  proposed  rule 
change  from  inteaested  persons. 

I.  Self-Regulatori  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Rufc  Change 

The  CHX  proposes  to  amend  effective 
January  t,  1995  i1  i  "listing  fees"  set  out 


in  item  (1)  of  the  Exchange's  Fees  and 
Assessments  schedule.  Generally,  the      ! 
Exchange  proposes  to  increase  the 
minimum  and  maximum  fees  associated 
with  fisting  securities  on  the  CHX. 
The  proposed  change  raises  the 
original  listing  fee  fit>m  $10,000  to 
$15,000  per  issue  of  common  stock,  and 
increases  the  minimum  maintenance  fee 
for  shares  listed  from  $1,000  to  $1,250 
and  the  maximum  maintenance  fee  from 
$2,750  to  $3,000.  The  Exchange  also 
proposes  to  amend  its  Interpretations 
and  Policies  (paragraph  .01)  of  Rule  1  of 
Article  XXVIII  of  the  Exchange's  Rules 
to  refiect  the  amended  listing  fee 
structure. 

II.  Self-Regulatory  Organization's . 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulaiory  organization  included 
statements  conceming4he  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A..B.  and  C  below,  of  the  most 
significant  aspects  of  sudi  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  CHX's  purpose  for  amending  its 
listing  fees  is  to  make  them  consistent 
with  the  fees  charged  by  other 
exchanges,  and  to  adequately  reflect  the 
costs  of  providing  listing  services.  While '. 
the  overall  efiiect  of  the  proposed 
changes  is  to  increase  listing  fees,  the 
Exchange  believes  such  increases  are 
necessary  to  defray  the  rising  costs 
associated  with  maintaining  listing 
services  and  related  overiiead  expenses. 

2.  Statutory  Basis 

The  propoaed  rule  change  is 
consistent  with  Section  6(b)(S)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  no 
burdens  will  be  placed  on  competition 
as  a  resuh  of  the  proposed  rule  change. 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
.received. 

III.  Rule  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timuig  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due.  fee,  or  other  chaige 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  andExchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspectioii^nd  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
mspection  and  copying  at  the  principal 
office  of  the  CHX.  AH  submissions 
should  refer  to  File  No.  SR-CHX-94-25 
and  should  be  submitted  by  Januan'  4 
1995 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 

Margaret  H.  McFarland. 

Deputy  Secretary- 
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[Releaso  No.  34-35059;  File  No.  SR-^ASD- 
94-15] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  NASD's 
Free-Riding  and  Withholding 
Interpretation 

December?.  1994. 

On  March  18, 1994,  the  National 
Association  of  Securities  Dealers,  hic. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(l)»  of  the  Securities 
Exchange  Act  of  1934  ("Act"),  and  Rule 
19b-4  thereunder.2  The  proposed  rule 
change  amends  the  Free-Riding  and 
Withholding  Interpretation,  an 
Interpretation  of  the  NASD's  Board  of 
Governors  under  Article  III.  Section  1  of 
the  Association's  Rules  of  Fair  Practice 
("Interpretation  ").3 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  provided  by  the  issuance 
of  a  Commission  release  (Securities 
Exchange  Act  Release  No.  34485,  Aug. 
3, 1994)  and  by  publication  in  the 
Federal  Register  (59  FR  40933.  Aug.  10. 
1994).  Four  comment  letters  generally 
favoring  the  proposed  rule  change  were 
received  in  response  to  the  Commission 
release.*  This  order  approves  the 
proposed  rule  change. 

I.  Overview  of  the  Free-Riding  and 
Withholding  Interpretation 

The  purpose  of  the  Interpretation  is  to 
protect  the  integrity  of  the  public 
offering  system  by  ensuring  that 
members  make  a  bona  fide  public 
distribution  of  "hot  issue"  securities 
and  do  not  withhold  such  securities  for 
their  own  benefit  or  use.the  securities  to 
reward  other  persons  who  are  in  a 
position  to  direct  future  business  to  the 
member  Hot  issues  are  defined  by  the 
Interpretation  as  securities  of  a  public 
offering  which  trade  at  a  premium  in  the 
secondary  market  whenever  such 
trading  commences.  The  Interpretation 

•15i:SC  78$(b)(l) 

-irCFR240  19b-4 

'  NASD  Manual.  Rules  of  Fair  Practice.  Art  UI 
Sec  1  (CCH)l21510t) 

*  See  letter  from  Weil.  Gotshal  &  Manges  ("Weil") 
to  lonsthan  G  Katz.  Secretary  SEC.  dated  .\ugust 
31  1994.  letter  from  )ames  P  Dowd.  Senior  Vice 
President  and  Associate  General  Counsel.  Paine 
Webber  Incorporated  ("Paine  Webber")  to  Jonathan 
G  Katz.  Secretarv-  SEC.  dated  September  1  1994. 
letter  from  Sullivan  k  Cromwell  ("Sullivan")  to 
Fonathan  G  Katz.  Secretar\-  SEC.  dated  September 
U.  1994.  and  letter  from  Daniel  W  Sasaki.  Vice 
President  and  Corporate  Counsel.  CS  First  Bo<iton 
Corporation  ( "CSFB ")  to  Jonathan  G  Katz. 
Secretarv  SEC.  dated  September  14.  1994 


prohibits  members  from  retaining  the 
securities  of  hot  issues  in  their  own 
accounts  and  prohibits  members  fttim 
albcating  such  securities  to  directors, 
officers,  employees  and  associated 

gersons  of  members  and  other 
rokerdealers.  It  also  restricts  member 
sales  of  "hot  issue"  securities  to  the 
accounts  of  specified  categories  of 
persons,  including  among  others,  senior 
officers  of  banks,  insurance  companies, 
registered  investment  companies, 
registered  investment  advisor>'  firms 
and  any  other  persons  within  such 
organizations  whose  activities  influence 
or  include  the  buying  or  selling  of 
securities.  These  basic  prohibitions  and 
restrictions  are  also  made  applicable  to 
sales  by  members  of  hot  issue  securities 
to  accounts  in  which  any  such  persons 
may  have  a  beneficial  interest  and,  with 
limited  exceptions,  to  members  of  the 
immediate  family  of  those  persons 
restricted  bv  the  Interpretation. 

In  May  1992.  the  NASD  Board  of 
Governors  appointed  a  special 
committee  (the  "Committee")  to  revisit 
the  Interpretation  to  determine  whether 
changes  in  securities  markets  called  for 
amendments  to  the  Interpretation's 
restrictions,  definitions  and  obligations. 
The  Committee  also  examined  various 
interpretative  issues  that  had  been 
raised  with  the  NASD. 

In  June  1993,  the  NASD  published  for 
comment  proposed  modifications  to  the 
Interpretation  based  on  its  review  and 
suggestions  received.  The  NASD 
received  36  comment  letters  on  the 
proposed  modifications.  The  Committee 
considered  the  comments  and  made 
final  recommendations  to  the  National 
Business  Conduct  Committee  ( "NBCC") 
in  November  1993  The  Board 
considered  and  approved  the  NBCCs 
recommendations  in  November  1993 

The  proposed  rule  change  includes 
language  clarifications  to  facilitate 
understanding  of  the  Interpretation  s 
application,  as  well  as  substantive 
modifications. 

II.  Substantive  Modifications 

The  NASD  proposed  several 
substantive  modifications  to  the 
Interpretation,  including  changes  in 
connection  with  limited  business 
broker-dealers,  investn^ent  partnerships 
and  corporations,  stand-bv 
arrangements,  venture  capital  investors 
securities  offerings  covered  by  the 
Interpretation,  and  issuer-directed 
securities.  The  substantive  changes  are 
intended  to  clarify  the  scope  of  the 
Interpretation  and  remedy  certain 
unintended  effects  the  Interpretation 
has  had  in  its  present  form.  Specifically 
the  NASD  believes  that  the 
Interpretation  has  prohibited 
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transactions  which  do  not  implicate  the 
Interpretation's  objective  of  a  bona  Hde 
distribution  of  hot  issue  securities  to  the 
public,  and  may  have  created  unduly 
burdensome  restrictions  and  expense  for 
NASD  members  and  their  customers. 
The  substantive  changes,  described 
further  below,  are  intended  to  restrict 
prohibited  persons  firom  receiving  hot 
issues  without  engendering  unintended 
restrictions  inconsistent  with  the 
purpose  of  the  Interpretation. 

A.  Stand-by  Arrangements 

The  Interpretation  currently  prohibits 
the  sale  of  a  hot  issue  to  a  group  of 
stand-by  purchasers  if  any  purchaser  is 
restricted  under  the  Interpretation  and 
has  a  beneHcial  interest  in  the  stand-by 
account.  This  prohibition  may  affect  the 
successful  completion  of  an  offering  in 
which  some  of  the  offered  securities  are 
not  otherwise  purchased  during  the 
offering  period.  The  NASD  proposed  to 
permit  restricted  accoimts  to  purchase 
hot  issue  securities  pursuant  to  a  stand- 
by arrangement  [i.e.,  an  agreement  to 
purchase  securities  not  purchased 
during  the  offering  period)  under  certain 
conditions.  The  Commission  believes 
that  the  proposed  conditions 
(prospectus  disclosure,  a  formal 
agreement,  absence  of  any  other 
purchaser,  and  a  three  month  holding 
period)  will  ensure  that  no  NASD 
member  will  withhold  such  securities 
for  its  own  benefit  or  use  the  securities 
to  reward  other  persons  who  are  in  a 
position  to  direct  future  business  to  that 
member,  while  facilitating  a  bona  fide 
distribution  of  the  securities  offered.' 

B.  Definition  of  Immediate  Family 

The  Interpretation  presently  restricts 
immediate  family  members  of:  (i) 
persons  enumerated  in  Paragraph  2 
(persons  associated  with  broker-dealers) 
("absolutely  restricted  p^sons");  and 
(ii)  Paragraphs  3  and  4  of  the 
Interpretation  (persons  having  a 
connection  to  the  offering  and 
individuals  related  to  banks,'insurance 
companies  and  other  institutional  type 
accounts)  (collectively,  "conditionally 
restricted  persons")  from  participating 
in  hot  issue  distributions.  The 
Interpretation  defines  immediate  family 
members  very  broadly  and  includes 
such  persons  as  father-,  mother-, 
brother-in-law.  An  immediate  family 
member  of  an  absolutely  restricted 
person  is  prohibited  from  purchasing 
hot  issues  to  the  same  degree  as  the 


'  When  the  securities  are  sold  by  stand-by 
purchasers,  the  stand-by  purchasers  would  need  to 
comply  with  all  applicable  regulatory  requirements 
including  prospectus  delivery  pursuant  to  Section 
5  of  the  Securities  Act  of  1933  (-Securities  Act") 
and  Rule  lOb-6  under  the  A-ri 


absolutely  restrict  ed  person,  unless  it 
can  be  demonstrated  that  the  absolutely 
restricted  person  ioes  not  contribute 
directly  or  mdiredtly  to  the  support  of 
the  immediate  family  member.  In  the 
latter  amimstan^,  the  immediate 
family  member  ofjthe  absolutely 
restricted  person  tiay  purchase  a  hot 
issue  under  the  sa^e  conditions  as 
conditionally  restricted  persons. 
SpeciHcally,  suchipersons  may  purchase 
hot  issues  if:  (1)  T  le  securities  were 
sold  to  such  perso  as  in  accordance  with 
their  normal  invej  tment  practice  with 
the  member  makii  g  the  distribution; 
and  (2)  the  securit  ies  sold  are 
insubstantial  and  lot  disproportionate 
in  amount  as^om  )ared  to  sales  to 
members  of  the  pi  blic  and  that  the 
amount  sold  to  an  i  one  such  person  is 
insubstantial.        i 

The  Committee  determined  that  in  its 
present  form,  the  mimediate  family 
member  provisioiK  often  place 
inequitable  restriaions  on  a  person  with 
a  fairly  attenuated  connection  to  a 
restricted  person  named  in  the 
Interpretation  (e.gi  the  sister-in-law  of  a 
bank  vice-president),  and  often  result  in 
unduly,  burdensome  compliance 
difficulties  for  members  monitoring 
whether  such  peraons  are  restricted  or 
become  restrictedJThe  modifications  to 
the  immediate  family  member 
provisions  are  intended  to  ensure  that: 
(i)  those  persons  With  a  substantial 
nexus  to  a  restricted  person  will  be 
similarly  restricted  under  the 
Interpretation:  (ii)  MASD  members  may 
determine  more  easily  whether  such 
persons  are  restricjed;  and  (iii)  the 
Interpretation  no  linger  will  apply  to 
persons  not  intended  to  be  restricted. 

The  modifications: 

(a)  retain  the  in^lestment  history 
exemption,  and  ejcand  it  to  include  the 
use  of  investment  history  at  firms  other 
than  the  member itaking  the  allocation. 
The  burden  of  obti  ining  such 
information  will  n  main  with  the  firm 
making  the  sale; 

(b)  eliminate  the  immediate  family 
restrictions  on  con  iitionally  restricted 
persons  and  clarif;  that  the 
Interpretation  williapply  only  to 
conditionally  restricted  persons  and  to 
persons  who  are  si  pported  directly  or 
indirectly  to  a  mat  (rial  extent  by  that 
conditionally  restr  cted  person;  and 

(c)  with  respect  lo  absolutely 
restricted  persons,  continue  to  apply  the 
immediate  family  Restrictions  to  persons 
supported  by  the  restricted  individual 
and  to  allocations  by  the  restricted 
individual's  firm,  out  no  longer  will 
prohibit  sales  to  non-support  family 
members  of  an  absilutely  restricted 
person  by  a  broker|dealer  that  does  not 
employ  the  absolutely  restricted  person. 
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where  the  absolutely  restricted  person 
has  no  ability  to  control  the  allocation 
ofthe  hot  issue. 

There  will  continue  to  be  a  violation 
if  it  can  be  determined  that  the 
restricted  person  has  a  beneficial 
interest  in  the  account  to  which  an 
allocation  was  made. 

C.  Venfure  Capital  /nvesfors 

The  Committee  determined  that  the 
Interpretation  should  permit  bona  fide 
venture  capital  investors  to  purchase  a 
hot  issue  to  maintain  their  percentage 
ownership  in  an  entity,  notwithstanding 
that  the  venture  capital  investor  may  be 
a  restricted  person,  or  that  such  person 
may  have  a  beneficial  interest  in  the 
venture  capital  account.  Venture  capital 
investors  often  play  a  pivotal  role  in  the 
continued  viability  of  an  entity  prior  to 
its  pubUc  offering.  Therefore,  such 
investors  should  be  allowed  to  maintain 
their  ownership  interest  after  the  entity 
completes  its  public  offering. 

The  venture  capital  investor,  in  order 
to  purchase  the  hot  issue  without 
implicating  the  Interpretation's 
restrictions,  must  meet  the  following 
conditions: 

(a)  One  year  of  preexisting  ownership 
in  the  entity; 

(b)  No  increase  in  the  investor's 
percemage  ownership  above  that  held 
for  the  three  months  prior  to  the  filing 
of  a  registration  statement  in  connection 
with  the  initial  public  offering; 

(c)  A  lack  of  special  terms  in 
connection  with  the  purchase;  and 

(d)  The  venture  capital  investor 
cannot  assign,  sell,  pledge,  hypothecate 
or  otherwise  dispose  of  the  securities  for 
a  period  of  three  months  following  the 
effective  date  of  the  registration 
statement  in  connection  with  the 
offering. 

The  conditions  imposed  on  the 
venture  capital  investor  are  intended  to 
ensure  that  the  securities  can  be 
purchased  by  a  bona  fide  venture  capital 
investor  who  hasi^ad  an  on-going 
interest  in  an  entity,  and  protect  against 
any  attempt  to  circumvent  the 
Interpretation's  restrictions  by  investing 
in  an  entity  shortly  before  its  public 
offering. 

D  Investment  Partnerships  and 
Corporations 

The  Interpretation  generally  disallows 
sales  of  a  hot  issue  to  an  investment 
partnership  or  corporation,  or  similar 
account  ("investment  partnership")  if  a 
restricted  person  has  a  beneficial 
interest  in  the  entity  Thus,  an 
investment  partnership  with  several 
limited  partners  would  be  "tainted"  due 
to  the  limited  partnership  interest  ofthe 
restricted  person.  In  August  1992  ai-d 


October  1993  Notices  to  Members,  the 
NASD  announced  it  would  allow 
investment  partnerships,  on  an  interim 
basis,  to  use  a  "carve  out"  mechanism 
to  prevent  restricted  persons  with  an 
interest  in  an  investment  partnership 
from  participating  in  hot  issue 
allocations.  This  "carve  out" 
mechanism  requires  the  NASD  member 
making  such  allocation  to  set  up  a 
separate  account  for  these  transactions 
and  obtain  from  the  investment 
partnership  and  its  accountants 
documentation  that  indicates  that  the 
restricted  persons  are  prevented  from 
participating  in  a  hot  issue  allocation. 

The  carve-out  methodology  has  been 
codified  in  the  Interpretation.  The 
NASD  intends  that  the  carve-out 
procedure  not  allow  a  person  restricted 
under  the  Interpretation  to  receive  a  hot 
issue  allocation  inconsistent  with  the 
Interpretation's  provisions  v\ithout 
inequitably  penalizing  those  not 
restricted  under  the  Interpretation  due 
to  their  interest  in  an  investment 
partnership  in  which  a  restricted  person 
also  has  an  interest."  The  carve-out 
procedure  will  allow  the  limited 
partnership  to  purchase  the  hot  issue  by 
properly  allocating  the  hot  issue  away 
from  the  restricted  limited  partner 
rather  than  restricting  the  whole  limited 
partnership. 

In  addition,  the  NASD  is  amending 
the  Interpretation  to  provide  that  a 
beneficial  interest,  as  defined  under  the 
Interpretation,  will  not  be  created  by  the 
receipt  of  a  management  fee  based  on 
the  performance  of  an  account.  The 
Commission  understands  that 
investment  partnerships  and  other 
similar  accounts  typically  require  that 
the  management  fee  structure  of  such 
accounts  include  a  performance-based 
component.  Thus,  an  investment 
advisor  restricted  under  Paragraph  4  of 
the  Interpretation  could  restrict  an 
entire  investment  partnership,  in  which 
no  restricted  persons  have  an  interest, 
based  solely  on  the  investment  advisor 
receiving  a  fee  based  on  the 
performance  of  the  securities  in  the 
investment  partnership  account.  The 
Beneficial  Interest  provision.of  the 
Interpretation  is  intended  to  address 
those  accounts  in  which  a  restricted 
person  has  a  substantive,  albeit  not 
necessarily  direct,  ownership  interest 
that  should  be  appropriately  restricted. 
The  receipt  of  a  performaiKe-based  fee. 
without  the  existence  of  any  other 


*>  A  typical  scenario  is  where  a  limited 
partnership  with  a  large  number  of  limited  partners 
is  restricted  under  the  Interpretation  because  one  of 
the  limited  panners  is  an  ofTicer  of  anjnsurance 
company,  and  therefore  iwfricfBd  under  Parwreph 
4  of  the  Interpretation 


beneficial  interest,  should  not  create 
such  an  interest 

E  Definition  of  Public  Offering 

The  Interpretation  currently  defines 
"public  offering"  to  include  virtually 
any  and  all  distributions  of  securities, 
whether  registered  or  unregistered 
under  the  Securities  Act.  The  definition 
has  imposed  the  Interpretation's  "^ 
restrictions  on  bona  fide  private 
placements  of  securities  which  do  not 
present  the  potential  abuses  against 
which  the  Interpretation  is  intended  to 
guard.  The  amendment  will  not  apply 
the  Interpretation  to  a  traditional  private 
placement  of  securities  because  such 
distributions  generally  are  Umited  in 
scope  and  have  holding  periods  placed 
on  the  privately  placed  securities, 
thereby  limiting  the  potential  for 
restricted  persons  to  purchase  the 
securities  and  resell  or  "flip"  them  in  a 
short  period  of  time. 

F  Associated  Person  Definition 

Article  I.  Section  (m)  ofthe  NASD  By- 
Laws  defines  a  "person  associated  with 
a  member"  to  include  a  partner  of  a 
broker-dealer  and  any  person  who  is 
directly  or  indirectly'controlling  or 
controlled  by  such  member,  whether  or 
not  such  person  is  registered  with  the 
Association.  A  certain  degree  of 
confusion  exists  as  to  the  status  of 
passive  investors  in  broker-dealers,  such 
a  broker-dealer  limited  partners,  equity 
owners,  or  subordinated  lenders. 

Certain  passive  investors  lack  the 
necessary  element  of  control.  Therefore, 
the  Interpretation  has  been  amended  to 
provide  that  a  person  who  owns  or  has 
contributed  10%  or  less  to  a  broker- 
dealer's  capital  should  not  be  construed 
to  be  an  associated  person  if:  (i)  such 
ownership  interest  is  a  passive 
investment;  (ii)  the  person  does  not 
receive  hot  issues  from  the  member  in 
which  she  has  the  interest:  and  (iii)  the 
broker-dealer  is  not  in  a  position  to 
direct  hot  issues  to  the  person.  These 
conditions  are  intended  to  prevent  such 
persons  from  attempting  to  use  their 
ownership  interests  in  a  broker-dealer  to 
effect  the  purchase  of  hot  issues,  and 
circumvent  the  Interpretation's  objective 
of  a  bona  fide  distribution  of  a  hot  issue. 

G  Persons  Associated  With  Limited 
Business  Broker-Dealers 

Certain  broker-dealers  transact  a 
securities  business  that  is  limited  to 
direct  participation  programs  or 
investment  company/variable  product 
securities.  Persons  associated  with  such 
limited  broker-dealers  are  not  in  a 
position  to  sell,  distribute,  or  withhold 
hot  issue  securities.  The  Interpretation 
has  been  amended  to  recognize  that 


such  persons  would  not  be  in  a  position 
to  inhibit  a  bona  fide  distribution  of  a 
hot  issue  security  Specifically,  the 
Interpretation  has  been  modified  so  that 
persons  associated  with  broker-dealers 
whose  business  is  limited  to  direct 
participation  programs  or  investment 
company/variable  product  securities  are 
not  restricted  under  the  Interpretation  lo 
the  same  extent  as  those  persons 
associated  with  broker-dealers  with  a 
more  comprehensive  securities 
business.  The  modification  applies  only 
to  a  person  associated  with  such  a 
limited  broker-dealer,  and  not  to  the 
broker-dealer  itself,  as  it  is 
inappropriate  for  any  NASD  member  to 
purchase  a  hot  issue  security  for  its  own 
account,  regardless  ofthe  e.xtent  of  its 
securities  business. 

H.  Issuer  Directed  Securities 

Presently,  an  employee  of  an  issuer, 
who  also  is  restricted  under  the 
Interpretation,  must  receive  permission 
from  the  NASD  Board  of  Governors  in 
order  to  purchase  hft  issue  securities  of 
its  employer,  if  the  employee  does  not 
have  the  requisite  investment  history 
with  the  NASD  member  making  the 
securitiesdisicib«tion.  For  example,  an 
emplojise'Sra  manufacturing  company 
who-R  married  to  the  senior  officer  of 
a  bank  would.be  restricted  under  the 
Interpretation  because  he  or  she  is  the 
immediate  family  member  of  a  restricted 
person  under  Paragraph  3  of  the 
Interpretation.  Under  the  proposed 
changes  to  Paragraph  3  of  the 
Interpretation,  the  employee  would  still 
be  restricted  if  the  senior  officer  of  the 
bank  directly  or  indirectly  supports  the 
employee.  If  permission  is  granted  by 
the  Board  of  Governors,  the  employee  is 
allowed  to  purchase  the  securities  ofthe 
employer  without  meeting  the 
investment  history  requirement,  but  the 
amount  purchased  would  still  have  to 
meet  the  insubstantial  and  not 
disproportionate  tests  described  above 

Issuer-directed  share  programs  are 
viewed  as  a  valuable  tool  in  employee 
development  and  retention,  and  are  not 
likely  to  pose  the  risk  of  members  using 
these  securities  to  reward  other  persons 
who  are  in  a  position  to  direct  future 
business  to  the  member.  Thus,  the 
modifications  to  the  Issuer  Directed 
Securities  section  of  the  Interpretation 
will  allow  employees  of  issuers  to 
purchase  hot  issue  securities  of  the 
employer  under  the  same  terms  and 
conditions  as  persons  associated  with 
NASD  members  are  permitted  in 
connection  with  purchases  of  securities 
issued  by  the  member,  pursuant  to  an 
exemption  provided  in  Section  13  of 
Schedule  E  to  the  NASD's  By-Laws 
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/.  Cancellation  Safe  Harbor 

It  will  not  be  a  violation  if  a  NASD 
member  makes  an  allocation  of  a  hot 
issue  to  a  restricted  person  or  account, 
so  hang  as  the  member  cancelled  the 
trade  and  reallocated  the  security  at  the 
public  offering  price  to  an  unrestricted 
account,  prior  to  T+1  of  the  initial 
transaction.  The  clarification  is 
intended  to  remedy  concerns  caused  by 
inadvertent  violations  of  the 
Interpretation  that  are  corrected  by  the 
NASD  member  making  the  distribution. 
Sales  following  cancellation  would  need 
to  be  made  in  compHance  with 
applicable  laws,  including  section  5  of 
the  Securities  Act. 

Whether  a  particular  cancellation  and 
reallocation  for  purposes  of  compliance 
with  the  Interpretation  will  raise  an 
issue  under  Rule  lOb-6  will  depend 
upon  the  facts  and  arcumstances 
involved  in  that  cancellation  and 
reallocation  For  purposes  of  Rule  10b- 
6,  a  distribution  includes  "the  entire 
process  by  which  in  the  course  of  a 
public  offering  the  ^ock  of  securities  is 
dispensed  and  ultimately  comes  to  rest 
in  the  hands  of  the  investing  public."  ' 
Thus,  a  distribution  continues  if  a 
broker-dealer  withholds  any  part  of  an 
offering  in  proprietary  or  nominee 
accounts  and  later  sells  those  securities 
to  the  public  after  secondary  trading  has 
begun."  However,  a  cancellation  of  a 
bona  fide  purchase  order  will  not 
reopen  the  distribution  where  there  is 
no  reason  for  the  underwriter  to  believe 
that  the  purchase  order  would  be 
cancelled.^ 

III.  Comments 

A.  Investment  Partnerships 

Weil.  Sullivan  and  CSFB  believe  that 
the  carve-out  methodology  proposed  by 
the  NASD  remains  unduly  restrictive. 
Weil  argues  that  the  proposal  is  unduly 
restrictive  with  respect  to  those 
investment  partnerships  in  which 
conditionally  restricted  persons  hold 
beneficial  interests.  Weil  notes  that 
members  may  sell  directly  to 
conditionally  restricted  persons  if  such 
sales  are  made  in  conformity  with  the 
investment  history  exemption.  Weil 
suggests  that  members  be  permitted  to 
sell  hot  issues  to  investment 
partnerships  in  which  conditionally 
restricted  persons  hold  beneficial 
interests  if  the  sales  conform  to  th^ 
normal  investment  practice  of  the 
investment  partnership  and  such  sales 


'RA  Holman  &Co  v  SEC.  366  F  2d  446,  449 
(2d  Or.  1966).  modified  on  other  grounds,  377  F  2d 
665  (2d  Cir  1966).  cert  denied,  389  U.S.  991  (1967). 

•  Wall  Street  West.  Inc.  47  S.E.C.  1003. 1005 
(1984). 

•qr  M 


meet  the  "insu  istantial"  and  "not 
disproportiona  e"  tests. 

The  NASD  n  )tes  that  it  interprets  the 
-Interpretation  tto  permit  sales  to 
investment  partnerships  or  corporations 
in  which  condiionally  restricted 
persons  with  tne  requisite  investment 
history  have  a  leneficial  interest  if  the 
member  can  demonstrate  that  the 
pert:entage  ownership  of  the  hot  issue 
security  attributable  to  the  conditionally 
restricted  pers(|i  is  not  greater  than  the 
amount  that  that  person  would  have 
been  allowed  to  purchase  directly."" 
The  Commissic  n  believes  that  this 
interpretation  e  nsures  that  conditionally 
restricted  perse  as  are  not  treated  less 
favorably  if  the  f  hold  an  indirect 
interest  in  a  hoi  issue  purchased  by  an 
investment  pari  nership  than  they  are  if 
they  directly  pv  rchase  a  hot  issue. 

Weil  also  sug  ?ests  that  the 
Interpretation  {  ermlt  an  investment 
partnership  tha  has  created  a  "hot 
issue"  to  "joUrr  al"  securities  in  the  hot 
issue  account  t(  i  the  regular  account 
upon  completic  n  of  the  offering.  Weil 
states  that  such  a  transfer  of  accounts, 
after  the  compli  ition  of  the  distribution 
of  the  issue,  wo  uld  have  no  bearing 
upon  the  adequ  icy  of  the  distribution  to 
the  public.  SuU  van  suggests  that  the 
NASD  dispense  with  the  "hot  issue" 
account  entirel;  ,  instead  permitting 
investment  fum  s  to  segregate  new  issue 
purchases  on  th  eir  internal  records. 

The  NASD  b«  ieves  that  such  a 
mechanism  wo  ild  make  it 
unnecessarily  c  fficult  to  enforce 
compliance  wit  i  the  carve-out 
provisions.  The  Commission  notes  that 
the  carve-out  m  jchanism  is  not 
necessary  wher  no  conditionally 
restricted  perso  i  would  obtain  an 
interest  in  a  hot  issue  that  is  greater  than 
the  amount  thai  that  person  would  have 
been  allowed  to  purchase  directly. 
Therefore,  the  C  ommission  agrees  that  a 
journaling  mecl  anism  is  not  necessary 

Sullivan  also  irgues  that  the  NASD 
should  permit  r  tstricted  persons  who 
manage  investnjent  partnerships  to 
maintain  a  de  n^nimis  equity 
investment  in  ti  e  managed  entities.  It 
argues  that  fede  al  tax  laws  require  a 
general  partner  o  keep  a  specified 
minimum  inteo  st  in  the  partnership  in 
order  to  ensure  hat  it  qualifies  for 
taxation  as  a  pai  tnership  under  the 
Internal  Revenus  Code.  It  also  argues 
that  the  NASD  {  roposes  to  permit 
managers  to  ace  tpt  performance  fees, 
which  often  wil  greatly  exceed  any 


">See  Letter  from 
and  General  Counse 
Branch  Chief.  Over 
dated  November  10, 


Grant  Gallery,  Vice  President 
NASD,  to  Mark  P  Barracca, 
I  le-Counler  Regulation,  SEC, 
1994 


amounts  that  a  manager  may  earn  from 
its  de  minimis  investment. 

The  NASD  responds  that  the   - 
Committee  that  reviewed  the 
Interpretation  explored  various  de 
minimis  provisions  and  determined 
that:  (i)  any  de  minimis  amount 
necessarily  would  be  an  arbitrary  figure 
and  (ii)  monitoring  accounts  to  ensure 
compliance  with  a  de  minimis  provision 
would  be  difficult. 

-     The  Commission  acknowledges  that 
on  many  occasions,  performance  fees 
will  greatly  exceed  any  amounts  that  a 
manager  may  earn  from  its  de  minimis 
investment.  However,  the  Commission 
agrees  with  the  NASD  that  de  minimis 
provisions  are  arbitrary  and  that 
monitoring  accounts  to  ensure 
compliance  would  be  difficult." » 

Sullivan  and  CSFB  argue  that  the 
NASD  should  permit  absolutely 
restricted  persons  to  hold  a  de  minimis 
indirect  financial  interest  in  an 
investment  partnership  without 
triggering  the  "carve  out"  requirement 
Sullivan  and  CSFB  argue  that  it  is 
possible  for  an  absolutely  restricted 
.  person  to  have  an  indirect  beneficial 
interest  in  an  investment  partnership 
because  the  person  is  an  officer  of  a 
member  affiliated  with  the  general 
partner  of  the  partnership  and  may 
benefit  from  the  partnership's 
performance  solely  by  virtue  of  his 
status  as  a  shareholder  of  an  entity 
which  owns  the  member  and  which 
receives  a  portion  of  the  profits 
allocated  to  the  general  partner 

The  NASD  objects  to  this  de  minimis 
proposal  for  the  same  reasons  that  it 
objected  to  the  other  de  minimis 
proposals,  namely:  (i)  any  de  minimis 
amount  necessarily  would  be  an 
arbitrar>'  figure;  and  (ii)  monitoring 
accounts  to  ensure  compliance  with  a 
de  minimis  provision  would  be  difficult. 

The  Commission  notes  that  the  NASD 
has  justified  the  payment  of 
performance-based  fees  because  such 
fees  are  not  deemed  to  be  the 
substantive,  albeit  not  necessarily  direct 
ownership,  interest  that  the 
Interpretation  is  intended  to  restrict. 
The  examples  used  by  Sullivan  and 
CSFB  also  present  interests  which  are 
not  substantive.  However,  not  all  such 
situations  may  be  as  innocuous  as  those 
posed  by  Sullivan  and  CSFB.  The 
Commission  agrees  with  the  NASD  tnat 
de  minimis  guidelines  are  arbitrary  and 
that  monitoring  accounts  to  ensure 
compliance  would  be  difficult. 


' '  The  Commission  notes  that  a  pannership  is  not 
the  only  structure  that  permits  flow-throiigh  ux 
treatment. 
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B.  Application  of  Interpretation  to 
Offerings  of  Straight  Debt  Securities 

PaineWebber  and  Sullivan  argue  that 
the  Interpretation  should  not  apply  to 
investment-grade  straight-debt 
securities,  because  the  manner  in  which 
they  trade  would  make  it  impossible  for 
a  restricted  person  to  earn  a  free-riding 
premium  at  the  expense  of  public 
investors.  PaineWebber  states  that 
investment-grade  debt  is  priced  relative 
to  the  interest  rate  of  U.S.  Treasury 
securities  of  comparable  maturity.  Both 
state  that  such  securities  are  considered 
fungible  with  other  non-convertible 
securities  with  comparable  economic 
terms  and  credit  ratings.  Alternatively. 
PaineWebber  suggests  that  the 
Interpretation  apply  to  such  securities 
only  in  those  instances  in  which  there 
has  been  a  material  narrowing  in  yield 
spread  versus  the  comparable  maturity 
U.S.  Treasury  security  between  the 
initial  offering  yield  spread  and  the 
yield  spread  when  the  issue  is  freed  to 
trade  in  the  secondary  market. 

The  NASD  states  that  PaineWebber 
and  Sullivan  have  raised  legitimate 
concerns  regarding  the  treatment  of 
investment-grade  straight-debt  securities 
and  that  the  NBCC  should  revisit  the 
issue.  However,  it  believes  that  these 
issues  can  be  addressed  in  another 
proposed  rule  change.  The  Commission 
agrees  that  consideration  of  these 
comments  should  not  delay 
implementation  of  the  beneficial 
modifications  contained  in  this 
proposed  rule  change. 

C.  Application  of  Interpretation  to 
Offerings  of  Equity  Securities  for  Which 
a  Secondary  Trading  Marlcet  Exists 

Sullivan  suggests  that  the 
Interpretation  should  not  apply  to  most 
common  stock  offerings  by  issuers 
whose  common  stock  is  currently  listed 
on  a  national  securities  exchange  or 
traded  over-the-counter,  because  the 
stock  already  is  traded  publicly  and  the 
public  offering  price  will  reflect  the 
stock's  mai^et  price.  It  suggests  that  the 
Interpretation  should  apply  only  in 
those  instances  when  the  public  offering 
price  reflects  a  discount  greater  than  a 
specified  percentage  imm  the  closing 
price  on  the  pricing  date  or  when  the 
stock  has  become  hot  for  a  reason  other 
than  increased  demand  for  the  issuer's 
stock  generally. 

The  NASD  states  that  Sullivan  has 
raised  legitimate  concerns  regarding  the 
treatment  of  equity  securities  for  which 
a  secondary  trading  market  exists  and 
that  the  NBCC  should  revisit  the  issue. 
However,  it  believes  that  these  issues 
can  be  addressed  in  another  proposed 
r'lle  change.  The  Commission  agrees 


that  consideration  of  these  comments 
also  should  not  delay  implementation  of 
the  beneficial  modifications  contained 
in  this  proposed  rule  change. 

D.  Definition  of  Public  Offering 
Sullivan  also  suggests  that  the 
definition  of  "public  offering"  for 
purposes  of  the  Interpretation  expressly 
exclude  offerings  made  in  reliance  on 
Rule  144A  and  should  exclude 
"exchange  offers"  and  "offerings  made 
pursuant  to  a  merger^ir  acquisition." 

The  NASD  states  that  it  interprets  the 
Interpretation  not  to  apply  to  offerings 
made  In  reliance  on  Rule  144A.  In 
addition,  it  states  that  it  does  not  apply 
the  Interpretation  to  "exchange  offers*' 
and  "offerings  made  pursuant  to  a 
merger  or  acquisition"  but  to  other 
distributions  made  in  connection  with 
these  types  of  offerings. ' 

IV.  Discussioo 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  Section 
15A(bH6)  of  the  Act."  SecUon  15A(b)(6) 
requires,  inter  alia,  that  the  NASD's 
rules  be  designed  to  prevent  fraudulent 
and  manipulative  acts,  promote  just  and 
equitable  principles  of  trade,  and 
protect  investors  and  the  public  interest. 
The  Commission  believes  that  the 
amendments  to  the  Interpretation 
further  the  goals  of  Section  15A(b)(6) 
because  the  amendments  ensure  that  the 
Interpretation  will  continue  to  prohibit 
those  transactions  which  present  an 
undue  risk  that  a  member  will  withhold 
"hot  issue"  securities  for  its  own  benefit 
or  use  the  securities  to  reward  other 
persons  who  are  in  a  position  to  direct 
future  business  to  the  member.  At  the 
same  time,  the  Commission  believes 
that  the  amendments  will  permit  certain 
transactions  that  the  Interpretation 
previously  prohibited,  but  which  do  not 
pose  a  risk  of  undercutting  the 
Interpretation  s  objective  of  a  bona  fide 
distribution  of  hot  issue  securities  to  the 
public.  The  Commission  finds  that  the 
proposed  rule  change  will  facilitate  the 
capital  raising  process  by  removing 
restrictions  and  compliance  burdens 
imposed  by  the  Interpretation  with 
respect  to  certain  transactions  where 
application  of  the  Interpretation  does 
not  enhance  investor  protection  or  the 
public  interest,  e.g.,  stand-by 
purchasers,  venture  capital  investors 
and  issuer-directed  transactions).* The 
Commission  also  finds  that  the  changes 
in  the  definition  of  immediate  fiamily 


and  associated  person  ensure  that  the 
Interpretation  continues  to  apply  to 
those  allocations  which  are  likely  to 
benefit  the  member  or  are  likely  to  be 
used  as  a  quid  pro  quo  for  persons  in 
a  position  to  direct  future  business  to 
the  member,  while  permitting 
allocations  to  categories  of  persons  who 
are  not  likely  to  direct  ftiture  business 
to  the  member.  Finally,  the  Commission 
recognizes  that  the  Interpretation  will 
continue  to  prohibit  or  restrict  certain 
transactions  which  are  not  likely  to 
conflict  with  the  objective  of  the 
transaction.  However,  the  Commission 
believes  that  permitting  those 
transactions  would  pose  an  undue  risk 
that  the  NASD  will  be  unable  to 
effectively  monitor  compliance  with  the 
Interpretation.  Therefore,  the 
Commission  believes  that  the 
Interpretation  should  continue  to  apply 
on  a  prophylactic  basis  to  these 
categories  of  transactions. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  File  No 
SR-NASD-94-15  be.  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3(>-3(aKl2). 
Margaret  H.  McFarland. 
Deputy  Secretary 

(PR  Doc  94-30709  Filed  12-13-94  8 :4.=iam| 
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[Retone  No.  94-35060;  File  No.  SR-NYSE- 
94-31] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  the  Reporting  by 

Members  and  Memt>er  Organizations 
of  Decreases  in  Net  Capital  and 
Tentative  Net  Capital 

December  7. 1994 

On  September  13,  1994,  the  .New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  {"Act")  t  and  Rule  19b-4 
thereunder.2  a  proposed  rule  change  to 
amend  Rule  325  to  require^  members  and 
member  organizations  to  notify  the 
Exchange  in  the  event  the  member's  net' 


"1SU.S.C780-*. 


'15  U.S.C  7esn»Iti)  Ci98ai 

» 17  CFR  24ai9b-«  (1993J 
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capital '  or  tentative  net  capital  •• 
declined  below  certain  threshold 
amounts.  On  October  27. 1994,  the 
Exchange  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change.' 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  34924 
(November  1. 1994),  59  FR  55719 
(November  8,  1994).  No  comments  were 
received  on  the  proposal. 

Among  other  matters,  the 
amendments  being  adopted  require  all 
members  and  member  organizations  that 
are  subject  to  the  Commission's  net 
capital  rule.  Rule  15c3-l  under  the 
Act,^  to  notify  the  Exchange  forthwith  if 
such  member's  net  capital,  after 
deduction  bf  all  capital  withdrawals 
including  maturities,  if  any,  scheduled 
during  the  next  six  months,  falls  below 
the  applicable  percentage  indicated 
below: 

1.  If  the  net  capital  minimum  dollar 
amount  requirement  is  applicable,^ — 
150%  or  such  greater  percentage  as  may 
firom  time-to-time  be  designated  by  the 
Exchange; 

2.  If  the  ratio  of  aggregate 
indebtedness  to  net  capital  is 
applicable — 10%  of  aggregate 
indebtedness;  or 

3.  If  the  alternative  net  capital 
requirement  percentage  is  applicable. 


UMI 


*For  purpo$es  of  Rule  325.  as  proposed  to  be 
amended,  net  capital  is  computed  in  accordance 
with  Rule  15c3-l  under  the  Act,  17  CFR  240.1 5c3- 
I  (1993).  Under  Rule  15c3-l,  net  capital  i.< 
computed  by  adding  to  a  broker-dealer's  net  worth, 
determined  in  accordance  with  generally  accepted 
accounting  principles,  certain  liabilities 
subordinated  to  the  claims  of  customers  and  by 
deducting  from  net  worth  assets  not  readily 
convertible  into  cash  and  certain  percentages 
(called  "haircuts")  of  the  market  value  of  all 
proprietary  positions  held  by  the  applicable  broker- 
dealer. 

-*  As  proposed  to  be  amended.  Rule  325  defines 
"tentative  net  capital"  as  net  capital  before  the 
application  of  haircuts  and  undue  concentration 
charges. 

*  See  letter  from  )anies  E.  Buck,  Senior  Vice 
President  and  Secretary.  NYSE,  to  Glen  Barrentinp. 
Senior  Counsel.  SEC.  dated  October  26. 1994. 
Ainendn:.;nl  No.  1  clarified  the  deHnition  of  the 
term  "tentative  net  capital."  The  amendment  also 
added  a  reference  to  Rule  I5c3-l  under  the  Act. 

*  17  CFR  240.15C3-1  (1993). 

'There  arc  two  methods  that  a  broker-dealer  may 
use  to  determine  its  net  capital  requirement.  Under 
the  basic  or  "aggregate  indebtedness"  method,  a 
broker -dealer's  aggregate  indebtedness  may  not 
exceed  1.500%  of  its  net  capital.  In  addition  to  the 
percentage  requirement  and  regardless  of  its 
aggregate  indebtedness,  a  broker-dealer  calculating 
its  capital  under  the  basic  method  must  maintain 
a  minimum  level  of  net  capital  based  upon  the 
nature  of  its  business.  A  broker -dealer  that  elects  to 
determine  its  net  capital  requirement  under  the 
"allemative"  method  must  maintain  net  capital 
equal  to  the  greater  of  2%  of  aggregate  debit  items 
computed  in  accordance  with  the  Formula  for 
Determination  of  Reserve  Requirements  for  Brokers 
and  Dealers  under  Exhibit  A  to  Rule  15c3-3  under 
tht  Aa.  17  CFR  240.154:3- 3a  (1933).  or  $250,000. 
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Merchant,  7%  | 
be  segregated 
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the  greater  of  5  %  of  the  aggregate  debit 
items  in  the  Fc  rmula  for  Determination 
of  Reserve  Req  jirements  for  Brokers  and 
Dealers  under  plxhibit  A  to  Rule  15c3- 
3  under  the  Ati.^  or,  if  the  broker-dealer 
I  a  Futures  Commission 
)f  the  funds  required  to 
lursuaht  to  the' 
:hange  Act  and  the 
regulations  thek^eunder. 

Additionally,  the  amendments  require 
all  members  ai  d  member  organizations 
to  notify  the  E]  chaffge,  in  writing, 
within  forty-ei  ;ht  hours  whenever  such 
member's  tenti  tive  net  capital  (net 
capital  before  i  pplication  of  haircuts 
and  undue  con  centration  charges),  as 
computed  und  jr  the  net  capital  rule,  has 
declined  20%  )r  more  from  the  amount 
reported  in  tht  most  recent  FOCUS 
Report  filed  w  th  the  Exchange.^ 

The  Commis  don  finds  that  the 
proposed  rule  :hange  is  consistent  with 
the  requiremei  ts  of  the  Act  and  the 
rules  and  regu  ations  thereunder 
applicable  to  a  national  securities 
exchange,  incli  iding  the  requirements  of 
Section  6(b)  of  (he  Act.>"  In  particular, 
the  Commissia  n  believes  the  proposal  is 
consistent  witl  the  Section  6(b)(5) 
requirements  t  lat  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  ■  rinciples  of  trade,  to 
prevent  fraudiaent  and  manipulative 
acts,  and,  in  ge  leral.  to  protect  investors 
and  the  public 

The  Commis  jion  believes  that  this 
rule  will  prote<  :t  investors  and  the 
public  interest  Dy  providing  the  NYSE 
with  an  early  v  aming  of  potential 
financial  diffic  ilties  at  members  and 
member  organ!  zations  and  by  otherwise 
enhancing  the  ^lYSE's  ability  to  monitor 
the  continued  inancial  well  being  of 
such  firms.  Mc  reover,  the  proposed  rule 
will  help  the  N  YSE  to  ensure  its 
members' com  >liance  with  the 
requirements  qf  the  Commission's  net 
capital  rule. 

It  is  therefon  •  ordered,  pursuant  to 
Section  19(b)(2 )  of  the  Act,"  that  the 
proposed  rule  (  hange  (SR-NYSE-94- 
31)  is  approve( . 

For  the  Comm  ssion,  by  the  Division  of 
Market  Reguiatic  n,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McJarland, 

Deputy  Secretary . 

IFR  Doc.  94-307  1  Filed  12-13-94;  8:45  ami 
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••A  FOCUS  Repot 
operational  report 
registered  broker-dealer 
periodically  pursui  nt 
17CFR240.17a-5 
'"15U.S.C.  78f(l 


"  15  U.S.C  788(1  )(2)  (1988). 

•»  17  CFR  200.30  3(a)(12)  (1993). 
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is  a  combined  financial  and 
Form  X-17A-5  that  every 
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DEPARTMENT  OF  STATE 
(Public  Notice  2136] 

International  Joint  Commission 
Boundary  Waters  Treaty  of  1 909 

An  Invitation  to  Comment  on  the 
second  Progress  Report  of  the  Canada- 
United  States  Air  Quality  Committee. 

The  International  Joint  Commission 
invites  public  comment  on  progress  by 
the  United  States  and  Canada  in 
reducing  transboundary  air  pollution 
under  the  1991  Agreement  on  Air 
Quality.  The  Commission  will  provide  a 
synthesis  of  the  comments  to  the  two 
governments  and  the  public  as  directed 
by  the  Agreement. 

The  Governments  of  the  United  States 
and  Canada  signed  an  Agreement  on  Air 
Quality  on  March  13, 1991.  The  purpose 
of  the  Agreement  was  to  establish  a 
practical  and  effective  instrument  to 
address  shared  concerns  on 
transboundary  air  pollution. 

Under  the  terms  of  the  Agreement,  the 
Governments  have  established  a 
bilateral  Air  Quality  Committee.  This 
Committee  is  responsible  for  reviewing 
progress  made  in  the  implementation  of 
the  Agreement,  preparing  and 
submitting  periodic  progress  reports  to 
the  Governments,  referring  each 
progress  report  to  the  International  Joint 
Commission,  and  releasing  those  reports 
to  the  public.  The  second  progress 
report  of  the  Committee  is  now  available 
and  may  be  obtained  from: 
Acid  Rain  Division,  U.S.  Environmental 

Protection  Agency,  Mail  Code:  6204J, 

401  M  Street,  SW,  Washington,  DC 

20460,  Acid  Rain  Hotline:  (202)  233- 

9620 
Environment  Canada,  Enquiry  Centre. 

351  St.  Joseph  Blvd.,  Hull,  Quebec. 

KIA  0H3,  (819)  997-2800 

Under  the  Agreement,  the 
Governments  have  assigned  the 
International  Joint  Commission  the 
responsibility  of  inviting  comments  on 
each  progress  report  of  the  Air  Quality 
Committee.  A  synthesis  of  comments 
received  will  be  provided  to  the 
Governments  and  made  available  to  }he 
public. 

The  International  Joint  Commission 
invites  comment  on  any  aspect  of  the 
second  Progress  Report  of  the  Air 
Quality  Committee.  Please  send 
comments  in  writing  by  March  10, 1995 
to  either  address  below  or  contact  us  by 
telephone  if  you  have  any  questions 
about  the  comment  process. 
International  Joint  Commission,  1250 

23rd  Street,  N\V.  Suite  100, 

Washington,  DC  20440,  Telephone: 

(202) 736-9000 
International  Joint  Commission,  100 

Metcalfe  Street,  18th  Floor,  Ottawa, 


ON  KIP  5M1,  Telephone  (613)  995- 
2984. 

Dated:  December  5. 1994. 
David  A.  LaRoche, 

Secretary,  United  States  Section. 

[FR  Doc.  94-30600  Filed  12-13-94;  8:45  ami 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMtSSION 

"FEDERAL  REGISTER"  NUMBER:  94-30394. 

PREVIOUSLV  ANNOUNCED  DATE  AND  TIME: 
Wednesday,  December  14, 1994  at  10:00 
a.m.  Meeting  Open  to  the  Public. 

Amendments  to  the  Agenda: 


Federal  I 

Vol.  59,  No.  239 

Wednesday,  December  14,  1994 


1.  Addition:  Repoii  of  the  Audit  Division — 

Clinton  for  President  Committee 

2.  Continuation:  FJ  nal  Audit  Report— Bush- 

Quayle  '92  Ge  leral  Committee,  Inc.  and 
Bush-Quayle  '  J2  Compliance  Committee, 
Inc.  (continue  I  from  meeting  of 
December  8, 1  )94) 

PREVIOUSLY  ANNqUNCED  DATE  AND  TIME: 
Thursday,  December  15, 1994  at  10:00 
a.m.  Meeting  Op^n  to  the  Public. 

The  foIlowing|item  was  added  to  the 
Agenda: 

Future  Meetings 

The  following  items  are  deleted  from 
the  Agenda: 


Advisory  Opinion  1994-33:  Mr.  Paul  E. 

Sullivan  on  behalf  of  VITEL  International, 

Inc. 

Advisory  Opinion  1994-34:  Mr.  Peter  H. 
Rodgers  and  Gregory  L.  Worthfiam  on 
behalf  of  NYMEX  Political  Action 
Committee,  Inc. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  219-4155. 
Delores  Hardy, 

Administrative  Assistant. 

IFR  Doc.  94-30874  Filed  12-12-94;  3:12  pm| 
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Department  of 
Agriculture 


Agricultural  Marketing  Service 


7  CFR  Part  1040 

Milk  Marketing  Orders;  Southern 

Michigan;  Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1040 

[Docket  No.  AO-225-A45-A01;  DA-»2-10| 

MHk  in  ttw  Southern  Michigan 
Marketing  Area;  Reviaed 
Recommended  Deciaion  and 
Opportunity  to  File  Written  Exceptiona 
on  Proposed  Amendments  to  Tentative 
Marketing  Agreement  and  to  Order 

AGENCY:  Agriciiltural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  recommends 
incorporating  a  multiple  component 
pricing  system  in  the  Southern 
Michigan  Federal  Milk  Order.  The  three 
components  to  be  priced  are  butterfat, 
jJrotein,  and  a  "fluid  carrier"  residual. 
The  proposed  plan  includes 
adjustments  to  the  producer  protein 
price  based  on  the  somatic  cell  count  of 
producer  milk.  The  decision 
recommends  changes  in  qualifying 
shipments  &om  pool  supply  plants  and 
would  give  the  maricet  administrator  the 
authority  to  adjust  the  monthly  shipping 
percentage  requirements  for  a 
cooperative  supply  plant  or  unit  of 
supply  plants.  In  addition,  the 
maximum  allowable  administrative  and 
marketing  service  assessment  rates 
would  be  increased  to  4  and  7  cents, 
respectively. 

DATES:  Comments  are  due  on  or  before 
January  13, 1995. 

ADDRESSES:  Comments  (six  copies) 
should  be  filed  with  the  Hearing  Clerk, 
room  1083,  South  Building,  United 
States  Department  of  Agriculture, 
Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  room  2971, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
7183. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


The  amendmen  8  would  promote 
orderly  marketi  ig  of  milk  by  producers 
and  regulated  hi  indlers. 

The  amendm<  nts  to  the  rules 
proposed  hereiq  have  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform,  tliey  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  stwe  or  local  laws, 

slicies,  unless  they 
^ncilable  conflict  with 


regulations,  or 
present  an  irrec^ 
this  rule. 

The  Agriculti 
Agreement  Act 


afforded  the  opi 
on  the  petition. 
Secretary  woulc 
The  Act  provide 


al  Marketing 
If  1937,  as  amended  (7 
U.S.C.  601-674)^  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  seijtion  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Sectetary  a  petition  stating 
that  the  order,  a  ly  provision  of  the 
order,  or  any  ob  igation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  tne  order.  A  handler  is 
jortunity  for  a  hearing 
After  a  hearing,  the 
1  rule  on  the  petition. 
E  that  the  district  court 
of  the  United  States  in  any  district  in' 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  rulinc  on  the  petition. 
provided  a  bill  m  equity  is  filed  not 
later  than  20  dajjs  after  the  date  of  the 
entry  of  the  ruliilg. 

Prior  dociuneats  in  this  proceeding: 

Notice  of  Healing:  Issuea  December  3, 
1992;  published  December  10, 1992  (57 
FR  58418). 

Supplementaip^otice  of  Hearing: 
Issued  Jaiuiary  IB.  1993;  published 
January  29, 1993  (58  FR  6447). 

Recommended  Decision:  Issued 
November  29, 1993;  published 
December  6, 1990  (58  FR  64176). 

Notice  of  Reo]  ened  Hearing:  Issued 
February  18, 191  4;  published  February 
24,  1994  (59  FR  1 1874). 

Extension  ofT  ime  for  Filing  Briefs: 
Issued  April  6, 1  )94;  pubUshed  April 
13, 1994  (59  FR    7497). 

Emergency  Pai  tial  Final  Decision: 
Issued  May  12, 1994;  published  May  23. 
1994  (59  FR  2661 13). 

Final  Rule:  Iss  led  June  22. 1994; 
published  June  2  9. 1994  (59  FR  33418). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this  revised 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreement  and  the  order 
regulating  the  h^dling  of  milk  in  the 
Southern  Michij  m  marketing  area.  This 


notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250,  by 
the  30th  day  after  pubUcation  of  this 
decision  in  the  Federal  Register.  Six 
copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  public 
hearings  on  February  17-18, 1993,  at 
Novi,  Michigan,  and  on  March  1, 1994, 
at  Grand  Rapids,  Michigan.  The 
February  1993  hearing  was  held 
pursuant  to  a  notice  of  hearing  issued 
December  3, 1992  (57  FR  58418),  and  a 
supplemental  notice  of  hearing  issued 
January  19, 1993  (58  FR  6447).  The 
March  1994  reopened  hearing  was  held 
pursuant  to  a  notice  of  hearing  issued 
February  18, 1993  (59  FR  8874). 

The  material  issues  on  the  record  of 
the  hearings  relate  to: 

1.  Pool  supply  plant  definition. 

2.  Modification  of  cooperative  pool 
supply  plant  shipping  requirement  by 
market  administrator. 

3.  Multiple  component  pricing. 

4.  Somatic  cell  adjustment. 

5.  Administrative  assessment. 

6.  Marketing  service  assessment. 

7.  Pool  distributing  plant  definition 
(UHT  plant  "lock-in"). 

8.  Emergency  action  with  respect  to 
issue  7. 

9.  Conforming  changes. 

Issues  1,5,  and  6  were  discussed  in 
the  initial  recommended  decision 
issued  in  November  1993  and  were  not 
addressed  in  the  reopened  hearing.  No 
changes  have  been  made  in  the 
discussion  of  these  issues  in  this  revised 
recommended  decision. 

Issues  7  and  8  were  dealt  with  in  an 
emergency  partial  final  decision  issued 
May  12, 1994,  and  the  resulting  final 
order  amendments  were  made  effective 
for  June  1994.  The  amendments  were 
issued  June  22,  1994,  and  published 
June  29, 1994  (59  FR  33418). 

Issues  2,  3, 4,  and  9  were  addressed 
in  the  reopened  hearing  on  March  1, 
1994,  and  the  discussion  of  Issues  3  and 
4  in  this  revised  recommended  decision 
has  been  revised  to  reflect  the  record  of 
that  hearing  session.  Issues  2  and  9  are 
additions  to  the  original  recommended 
decision. 
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Findings  and  Conchuions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearings  and  the  record  thereof: 

Background  Statement 

A  public  hearing  was  held  February 
17-18, 1993,  to  consider  the 
implementation  of  multiple  component 
pricing  in  the  Southern  Michigan 
marketing  area.  On  November  29, 1993, 
the  Department  issued  a  recommended 
decision  in  this  proceeding.  The 
decision  proposed  a  multiple 
component  pricing  plan  for  Order  40. 
The  hearing  was  reopened  at  the  request 
of  proponents  on  March  1, 1994,  to 
consider  modifications  to  the  pricing 
plan  recommended  for  the  order.  An 
additional  proposal  considered  during 
the  reopened  hearing  would  authorize 
the  market  administrator  to  adjust  pool 
supply  plant  shipping  standards  to 
reflect  changes  in  marketing  conditions. 
A  third  proposal,  to  "lock-in"  to 
regulation  under  the  Southern  Michigan 
order  a  distributing  plant  processing 
ultra-high  temperature  milk,  was 
considered  on  an  emergency  basis.  The 
decision  and  final  rule  pertaining  to  the 
"lock-in"  were  published  on  May  23, 
1994  (59  FR  26603)  and  June  29, 1994 
(59  FR  33418],  respectively. 

This  recommended  decision  is 
revised  with  respect  to  the  portions 
dealing  with  the  multiple  component 
pricing  issue  and  somatic  cell 
adjustments  (Issues  3  and  4).  Portions  of 
the  decision  dealing  with  adjustment  of 
coopnerative  pool  supply  plant  shipping 
requirements  by  the  market  ., 

administrator  and  conforming  changes 
have  been  added  in  this  revised 
recommended  decision  (Issues  2  and  9). 

No  comments  were  received  in 
response  to  the  November  1993 
recommended  decision  regarding  the 
pool  supply  plant  definition, 
administrative  assessment,  and 
marketing  service  assessment  provisions 
that  were  considered  at  the  initial  1993 
hearing.  Therefore,  this  revised 
recommended  decision  contains  no 
changes  regarding  those  issues  from  the 
decision  pubHshed  December  6, 1993 
(58  FR  64176). 

1.  Pool  Supply  Plant  Definition 

A  witness  for  Michigan  Milk 
Producers  Association  (MMPA)  testified 
during  the  initial  hearing  in  support  of 
the  cooperative's  proposal  which  would 
amend  the  pool  supply  plant  definition 
to  include  as  qualifying  shipments 
transfers  of  milk  to  a  partially  regulated 
distributing  plant.  The  witness  testified 
that  MMPA  supplies  bulk  milk  to  a  local 


partially  regulated  distributing  plant 
that  has  substantial  Class  I  and  Class  II 
utilization  but  receives  no  credit  for 
such  sales  toward  fulfilling  the  pool 
supply  plant  shipping  requirement.  The 
witness  explained  that  the  shipment  is 
a  bulk  transfer  from  the  cooperative 
(MMPA)  to  the  nonpool  plant,  with  its 
classification  determined  during  the 
pooling  process.  MMPA's  post-hearing 
brief  contended  that  adoption  of  the 
proposed  amendment  would  eliminate 
the  inequity  caused  by  such  transfers. 

According  to  the  cooperative's  brief, 
the  current  month's  marketwide  Class  I 
utilization  percentage,  which  includes 
the  portion  of  the  transfer  classified  as 
Class  I,  determines  the  minimum 
qualifying  shipping  requirement  for  the 
same  month  of  the  following  year  but 
does  not  contribute  to  the  cooperative's 
Class  I  use  in  determining  whether 
pooling  standards  have  been  met. 

The  MMPA  witness  testified  that  the 
partially  regulated  plant  historically  had 
been  a  pool  distributing  plant  but 
recently  had  become  involved  in  the 
production  of  extended-life  Class  II 
products.  As  a  result,  he  stated,  the 
plant  now  has  Class  I  utilization  of 
approximately  40  percent.  According  to 
the  witness,  the  partially  regulated  plant 
to  which  MMPA  transfers  milk  is  the 
only  such  plant  to  which  the  proposed 
amendment  would  apply.  NFO's  post^ 
hearing  brief  supported  adoption  of  the 
propo^  amendment.  There  was  no 
opposition  to  the  proposal. 

Testimony  in  the  record  illustrates 
that  the  partially  regulated  distributing 
plant  is  indeed  satisfying  Class  I  needs 
in  the  marketplace  through  the  use  of 
pooled  milk,  thereby  benefitting  the 
pool.  Therefore,  the  proposal  to  include 
shipments  of  producer  milk  to  a 
partially  regulated  distributing  plant 
when  determining  the  qualifications  of 
pool  supply  plants  should  be  adopted. 

2.  Modification  of  Pool  Supply  Plant 
Shipping  Standard  by  Market 
Administrator 

A  proposal  to  give  the  market 
administrator  the  discretionary 
authority  to  administratively  change  the 
shipping  percentages  upward  or 
downward  for  a  supply  plant  or  a  unit 
of  supply  plants  being  qualified  by  a 
cooperative  association  should  be 
adopted.  The  proposed  provisions 
would  operate  similarly  to  "caH" 
provisions  in  other  order  markets  where 
the  market  administrator,  upon  request 
or  upon  recognizing  a  potential 
problem,  notifies  the  handlers  in  the 
order  that  action  may  be  taken  to  change 
the  shipping  percentage  requirements. 
The  percentage  change  required  would 
be  based  upon  the  evidence  that  the 


market  administrator  receives  and/or 
the  supply  and  use  data  for  the  market 
The  order  currently  provides  that  for 
a  cooperative's  balancing  plant  or  unit 
of  such  plants,  the  minimum  qualifying 
percentage  for  each  month  is  established 
according  to  the  amount  of  producer 
milk  used  in  Class  I  as  a  percent  of  tota 
producer  milk  within  the  order  for  the 
same  month  of  the  previous  year  The 
order  currently  does  not  provide  for  an\ 
sort  of  discretionary  authority  to  change 
pool  supply  plant  shipping 
requirements.  To  adjust  the  shipping 
percentage  requirements,  either  the 
requirements  must  be  suspended  or 
permanent  changes  must  be  sought 
through  amendments  to  the  order 

The  director  of  bulk  milk  sales  for 
Michigan  Milk  Producers  Association 
(MMPA)  testified  in  support  of  the 
cooperative's  proposal  at  the  reopened 
hearing.  The  proponent's  intent  is  to 
allow  for  the  adjustment  of  these 
requirements  on  a  more  timely  basis 
than  can  be  done  under  the  current 
provisions. 

The  MMPA  witness  testified  that  the 
current  order  provision  is  designed  to 
estabUsh  a  performance  standard  that 
reflects  the  Class  I  needs  of  the  local 
market  and  assures  Quid  processors  thai 
their  requirements  will  be  fulfilled  He 
stated  that  the  provision  contains  a  self 
adjusting  mechanism  because  the 
current  month's  shipping  requirements 
are  based  on  the  market  requirements 
from  the  previous  year  He  further  stated 
that  the -provision  normally  works  well 
The  witness  testified,  however,  that 
occasions  exist  in  which  the  market 
conditions  have  changed  to  such  an 
extent  that  necessary  corrections  to  the 
self-adjusting  mechanism  cannot  be 
made  on  a  timely  basis. 

As  an  example,  the  MMPA  witness 
stated  that  because  the  minimum 
shipping  percentages  are  determined  b\ 
the  percentage  of  producer  milk  utilized 
in  Class  I,  the  percentage  can  be 
influenced  by  changes  in  the  monthh 
producer  receipts.  The  witness  stated 
that  if  milk  that  normally  would  be 
pooled  is  not,  producer  receipts  and  the 
Class  I  utilization  percentage  for  the 
order  would  change,  in  turn  affecting 
the  following  year's  shipping 
requirement.  The  witness  also  stated 
that  combining  this  possible  decrease  m 
pool  receipts  with  an  increase  in  bulk 
milk  sales  to  other  markets  also  mav 
impact  the  following  year's  shipping 
requirements.  He  said  that  the  shipping 
percentages  estabhshed  may  not  reflect 
the  following  year's  actual  fluid 
requirements  from  the  local  and  distant 
markets. 

The  witness  noted  that  two  current 
options  to  adjust  the  shipping 
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percentage  requirements,  suspension  or 
permanent  amendment  to  the  order 
provisions,  are  time-consiiming  and 
may  require  unwarranted  drastic  action. 

In  a  post-hearing  brief,  MMPA 
reiterated  support  for  the  proposal.  No 
other  support  or  opposition  was 
expressed  at  the  hearing  or  in  briefs. 

The  record  evidence  indicates  that 
empowering  the  market  administrator 
with  the  authority  to  adjust  the  pool 
supply  plant  shipping  requirements 
should  result  in  more  timely  changes  in 
comparison  to  current  procedures.  A 
more  Qexible  and  efficient  process 
would  result  by  authorizing  the  market 
administrator  to  adjust  the  requirements 
to  either  encourage  shipments  or 
discourage  imeconomic  movements  of 
milk  as  a  result  of  changes  in  marketing 
conditions. 

It  appears  that  there  is  a  need  to 
provide  flexibility  of  supply  plant 
performance  standards  when  market 
conditions  change  from  one  year  to  the 
next.  Under  such  conditions,  which 
could  occur  at  any  time,  the  normal 
mechanism  for  change  in  the  order 
program,  which  is  the  hearing  process, 
would  not  provide  a  timely  response. 

Thus,  the  proposal  to  give  the  market 
administrator  discretionary  authority  to 
revise  the  supply  plant  shipping 
standards  should  be  adopted.  Doing  so 
will  provide  a  means  of  making 
appropriate  adjustments  in  this  pooling 
provision  as  market  conditions  indicate 
a  need  for  adjustments.  It  must  be 
recognized  that  a  more  timely  response 
to  changed  conditions  can  be  provided 
under  such  a  provision. 

There  is  no  apparent  reason  why 
restrictions  should  be  imposed  to  limit 
the  market  administrator's  authority  to 
change  the  pooling  provisions.  It  is 
intended  and  expected  that  this 
authority  will  be  exercised  with 
impartiality  and  integrity.  Moreover, 
without  restrictions  more  appropriate 
responses  over  a  broader  range  of 
changed  conditions  may  be  obtained. 
Limitations  on  the  authority  to  revise 
shipping  percentages  could  result  in  the 
market  administrator  being  unable  to 
either  increase  or  decrease  the 
requirements  to  the  full  extent  necessary 
in  a  given  situation. 

It  should  be  noted  that,  to  the  extent 
appropriate  shipping  requirements  for 
supply  plants  can  be  determined  in 
advance,  it  would  be  desirable  for  the 
market  administrator  to  revise  the 
requirements  for  several  months  at  a 
time,  if  necessary.  If  conditions 
subsequently  changed,  the  market 
administrator  would  again  review  the 
situation  and  make  further  adjustments 
as  necessary.  It  is  hoped  that  such  an 
arrangement  will  ser\-e  the  market  well 


and  provide  less  uncertainty  as  to  what 
the  requirement!  will  be. 

There  are  proprietary  supply  plants, 
apparently  with|no  history  of  pooling 
problems,  thus  ^o  need  exists  to  have 
this  type  of  pronosed  provision 
applicable  to  thfse  plants.  Proprietary 
plants  have  a  fi^d  qualification 
percentage  of  30  percent  each  month, 
with  a  provision!  to  automatically 
qualify  during  tie  months  of  March 
through  August  based  on  performance 
from  the  previous  September  through 
February.  j 

Whenever  theimarket  administrator 
believes  that  a  cnange  in  the  shipping     •- 
standards  may  bp  needed,  whether  by 
request  or  on  hi^  own  initiative,  he  will 
give  written  notice  that  such  a  change 
is  being  considered  and  invite  interested 
persons  to  comment.  This  procedure 
will  assure  that  all  potentially  affected 
persons  can  have  their  views  and  other 
pertinent  infomiation  fully  considered 
by  the  market  administrator  before  a 
decision  is  mad<  and  announced.  Such 
a  procedure  nov  is  followed  imder 
other  orders  wh(  n  a  "call"  for 
additional  shipn  tents  by  supply  plants 
is  contemplated  and  also  is  an 
appropriate  reqi  irement  for  the  new 
authority  provic  ed  herein. 

3.  Multiple  Com  >onent  Pricing 

^multiple  coi  nponent  pricing  plan 
should  be  adopt  k1  in  the  Southern 
Michigan  Feden  1  milk  marketing  order. 
The  pricing  plai^  would  be  patterned 
after  the  multiply  component  pricing 
plan  initially  proposed  by  Leprino 
Foods  Companyjand  supported  by 
Michigan  Milk  Producers  Association. 
Independent  Cooperative  Milk 
Producers  Association,  and  several 
other  dairy  orgai  lizations.  Producers 
would  be  paid  o  i  the  basis  of  three 
components  in  the  milk:  butterfat, 
protein,  and  thei^maining  fluid  portion 
that  is  the  "fluic  carrier"  of  the  butterfat 
and  protein  ingr  idients.  Producers 
would  also  shan  in  the  value  of  the 
pool's  Class  I  an  1  Class  II  uses.  A 
somatic  cell  adj4stment  would  apply  to 
s  paid  to  all  producers 
le  milk  was  used, 
lers  would  pay  for  the 
on  the  basis  of  total 
:ein  and  fluid  carrier 
and  ni,  skim  milk 
id  the  hundredweight 
Jlassesland  II. 
At  the  present'time,  milk  received  by 
handlers  is  pric^  according  to  the 
pounds  of  produ  cer  mUk  allocated  to 
each  class  of  use  multipUed  by  the 
prices  per  himdi  ed weight  of  milk 
testing  3.5  percent  butterfat,  as 
determined  under  the  order  for  each 
class  of  use.  Adj  istments  for  such  items 


the  protein  pric 
no  matter  how 
Regulated  h 
milk  they  receiv 
butterfat.  the  pr 
used  in  Classes 
used  in  Class  I. 
of  milk  used  in 


as  overage,  reclassified  inventory, 
location,  and  other  source  milk 
allocated  to  Class  I  are  added  to  or 
subtracted  from  the  classified  use  value 
of  the  milk.  The  resulting  amount  is 
divided  by  the  total  producer  milk  in 
the  pool  to  calculate  a  price  per 
hundredweight  for  milk  testing  3.5 
percent  butterfat  to  be  paid  to  producers 
for  the  milk  they  have  delivereid  to 
handlers.  The  price  paid  to  each 
producer  is  then  adjusted  according  to 
the  specific  butterfat  test  of  the 
producer's  milk  by  means  of  a  butterfat 
differential.  The  butterfat  differential  is 
computed  by  multiplying  the  wholesale 
selling  price  of  Grade  A  (92-score)  bulk 
butter  per  poimd  on  the  Chicago 
Mercantile  Exchange,  as  reported  for  the 
month  by  the  U.S.  Department  of 
Agriculture,  by  0.138  and  subtracting 
the  Minnesota-Wisconsin  price  (the  M- 
W)  at  test,  also  as  reported  by  the  U.S. 
Department  of  Agriculture,  multiplied 
by  0.0028. 

The  initial  hearing  in  this  proceeding 
was  held  February  17  and  18, 1993. 
Michigan  Milk  Producers  Association 
(MMPA)  and  Independent  Cooperative 
Milk  Producers  Association  (ICMPA), 
the  two  original  proponents  of  multiple 
component  pricing  (MCP)  under  the 
order,  requested  reopening  the  February 
1993  proceeding  to  consic&r  proposals 
to  modify  the  MCP  plan  recommended 
by  the  U.S.  Department  of  Agriculture 
(USDA)  for  the  Southern  Michigan 
Order  in  a  decision  issued  November  ' 
29. 1993  (58  FR  64176).  MMPA  and 
ICMPA  represent  approximately  80 
percent  of  producer  milk  in  the  Order 

The  November  1993  recommended 
decision  included  a  thorough  analysis 
and  discussion  of  the  need  for  MCP 
pricing  and  the  desirability  of  including 
protein  as  a  pricing  component  based  on 
the  record  of  the  proceeding  initiated  on 
February  17, 1993.  This  revised 
recommended  decision  includes  some 
of  the  discussion  and  basis  for  adoption 
of  MCP  contained  in  the  initial 
recommended  decision,  but  is  based  on 
the  entire  record  of  the  proceeding 
which  includes  the  reopened  hearing 
held  March  1, 1994. 

The  MCP  plan  in  the  original 
recommended  decision  would  have 
priced  milk  on  the  basis  of  its  protein 
and  butterfat  components.  The 
recommended  MCP  plan  generally  was 
patterned  after  the  plan  adopted  for  the 
Ohio  Valley,  Eastern  Ohio- Western 
Pennsylvania,  and  Indiana  orders. 
Producers  would  have  been  paid  on  the 
basis  of  the  pounds  of  milkfat  and 
protein  contained  in  their  milk  and 
would  have  shared  in  the  value  of  the 
pool's  Class  I  and  Class  II  uses  on  a  per' 
hundredweight  basis.  The  butterfat 
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price  would  have  been  based  on  the 
mukei  value  of  butter,  while  the  protein 
price  would  have  been  computed  by 
attributing  all  of  the  residual  value  of 
the  M-W,  after  its  butterfat  value  had 
been  subtracted,  to  protein.  Regulated 
handlers  would  have  paid  for  the  milk 
they  received  on  the  basis  of  total 
milk&t,  the  protein  used  in  Classes  II 
and  m.  the  skim  milk  used  in  Class  I, 
and  the  hundredweight  of  total  product 
used  in  Oasses  1  and  0.  Protein  prices 
paid  to  producers  on  all  producer  milk 
would  have  been  adjusted  by  the 
somatic  cell  count  of  tlM  milL 

MMPA  and  ICMPA  endcnsed  the 
recommendation  to  adopt  MCP,  but 
proposed  a  specific  change  to  the 
recommended  MCP  plan.  The  MMPA 
and  ICMPA  (proponent)  witness  stated 
in  testimony  at  the  reopened  hearing 
that  the  cooperatives  remain  committed 
to  the  adoption  of  a  MCP  plan 
administered  through  the  Federal  order 
system.  Proptments'  nvitness  testified 
that  the  adopted  plan  should  be 
equitable  to  both  producers  and 
pnoessors  and  should  send  the  correct 
economic  signals  from  the  marketplace 
to  the  fanner.  The  witness  testified  that 
when  the  proponents  Initially  proposed 
a  multiple  component  (Hieing  plan  for 
the  Southeni  Michigan  order,  their 
intent  was  not  to  create  conflicting 
economic  signals  for  fiaimeis  and 
processors.  Propcments'  witness  stated 
that  the  recommended  MCP  plan  could 
send  conflicting  signals  to  handlers  and 
producers  by  overstating  the  value  of 
protein  in  produce  milk.  The  witness 
stated  that  such  overstatement  would 
create  an  incentive  for  processors  to 
purchase  low-protein  milk  while  at  the 
same  time  would  encoiuage  fanners  to 
produce  high-protein  milk. 

In  the  reopened  hearing,  MMPA  and 
ICMPA  specifically  requested  further 
consideration  of  the  MCP  approach 
proposed  by  Leprino  Foods  Company 
(Leprino)  in  the  original  proceeding. 
Because  other  hearing  participants  had 
been  given  insufficient  advance  notice 
of  Leprino 's  pricing  plan  to  adequately 
evaluate  the  proposal  and  cross-examine 
the  Leprino  witnesses,  the  Leprino 
proposal  was  not  considered  as  a  viable 
alternative  in  the  recommended 
decision.  After  having  an  opportunity 
for  extensive  review  of  the  Leprino 
proposal  after  the  initial  hearing,  the 
proponents  concluded  that  the  Leprino 
alternative  was  a  better  alternative  than 
the  one  in  the  recommended  decision. 

The  Leprino  proposal  is  a  three- 
component  pricing  system,  with  the 
butterfat  and  protein  component  prices 
based  on  market  values  for  butter  and 
cheese,  and  a  "fluid  carrier"  component 
representing  the  residual  value  of  the 


M-W  price  after  the  protein  and 
butterfat  values  are  subtracted. 
Proponoits'  witness  testified  that 
because  butterfat  and  protein  values  can 
be  determined  by  the  butter  and  cheese 
markets,  respectively,  they  are  reflective 
of  economic  conditions  with  a  known 
degree  of  precisicm.  Proponents'  witness 
agreed  with  the  original  Leprino 
proposal  that  the  balance  of  the  M-W 
value  should  be  attributed  to  a  fluid 
residual  price  applied  to  milk  volume 
after  the  butterfat  and  protein  portions 
of  the  M-W  price  have  been  accounted 
for,  stating  that  it  is  not  feasible  to 
assign  as  precise  a  value  to  the  other 
nonfat  nonprotein  solids  in  milk  as  can 
be  assigned  to  the  butterfat  and  protein 
components. 

Prop<ments'  witness  gave  two  reasons 
for  wanting  to  consider  the  Leprino 
proposal  instead  of  supporting  the 
recommended  MCP  plan.  The  first 
reason  involves  the  method  of 
determining  the  value  of  protein.  The 
witness  sUted  that  the  recommended 
decision  equates  the  protein  value  to  the 
skim  residual  of  the  M-W  price,  while 
the  Leprino  proposal  values  protein  on 
the  basis  of  its  cheese  yield  potential. 

The  proponents'  witness  stated  that 
the  Leprino  proposal  uses  a  cxurent 
market  value  for  cheese  and  a  modified 
v<ffsion  of  the  Van  Slyke  formula,  which 
relates  changing  protein  levels  in  milk 
to  changes  in  cheese  yield,  to  calculate 
the  value  of  protein.  The  witness  stated 
that  the  protein  price  determined 
through  the  Van  Slyke  fonnula 
accurately  reflects  the  incremental  value 
of  protein  in  milk  and  would  result  in 
a  fair  measure  of  protein  value  to  the 
dairy  producer  and  handler. 

The  proponents'  witness  suggested 
that  the  protein  price  should  be  derived 
from  the  National  Cheese  Exchange 
(NCE)  price  for  40-pound  blocks  of 
Cheddar  cheese  as  representing  the 
current  market  value  for  cheese.  The 
witness  stated  that  the  block  cheese 
price  is  the  most  commonly  used  base 
price  for  cheese  and  is  a  standard  that 
many  cheese  manufactiuers  recognize  in 
pricing  their  product  The  witness 
testified  that  the  block  price  better 
reflects  the  Southern  Michigan 
commercial  market  for  cheese  than  the 
barrel  cheese,  price.  He  contended  that 
a  barrel  cheese  price  would  reflect  a 
surplus  commodity  price,  a  situation 
that  does  not  exist  in  this  order. 

The  second  reason  that  proponents' 
witness  gave  for  supporting  the  Leprino 
proposal  is  that  this  plan  moderates  the 
impact  that  component  pricing  would 
have  on  processors  of  dairy  products 
that  have  not  been  scientifically  shown 
to  have  as  direct  a  relationship  between 
yield  and  protein  content  as  does 


cheese.  For  example,  the  witness 
testified,  in  some  instances  processors 
may  be  unable  to  recovor  the  same  value 
for  protein  from  products  such  as 
padcaged  fluid  cream,  condensed  milk, 
and  powder  in  comparism  to  the  value 
fiom  cheese  manufacture, 

MMPA's  post-hearing  brief  asserted 
that  under  Leprino's  proposal,  the  cost 
and  value  of  protein  is  neither  too  low 
nor  too  high.  The  brief  contended  that 
the  current  butterfat/skim  pricing 
sjrstem,  in  which  only  the  value  of 
butterfat  is  specifically  recognized, 
places  no  value  on  protein.  The  brief 
further  contended  that  the 
recommended  decision,  in  which  the 
entire  value  of  the  skim  portion  of  milk 
is  assigned  to  protein,  places  too  much 
value  on  protein,  for  the  true  economic 
value  of  protein  to  dairy  product 
processors  may  bear  little  resemblance 
to  the  ridm  residual. 

A  Leprino  witness  testified  again  at 
the  reopened  hearing  in  support  of 
Leprino's  prop<»al.  Leprino  operates 
two  manufacturing  plants  in  the 
Southern  Michigan  marketing  area  that 
process  over  40  percent  of  the  Cfass  in 
milk  and  approximately  16  percent  of 
all  milk  marketed  in  the  Southern 
Michigan  ordo'  area.  Leprino  also 
manufactiues  and  distributes  mozzarella 
cheese  to  the  food  service  industry 
throughout  the  country. 

In  testimony  at  the  reopened  hearing, 
the  Leprino  witness  supported  the 
pooling  and  producer  pay  price 
proposals  suggested  by  MMPA  and 
ICMPA.  The  witness  reiterated  the 
characteristics  and  merits  of  Leprino's 
three-component  proposal  submitted  at 
the  original  hearing. 

llie  Leprino  witness  argued  at  the 
reopened  hearing  that  one  of  the  major 
inadequacies  of  the  oirrent  butterfat/ 
skim  pricing  system  is  that  skim  is 
priced  without  any  consideration  to  the  ' 
components  in  this  skim  milk.  The 
witness  said  that  under  the  current 
pricing  provisions,  the  skim  value  of 
milk  accounts  for  almost  79  percent  of 
the  total  Class  m  (M-W)  price;  however, 
the  protein  or  solids-not-fat  components 
included  in  the  skim  are  not  valued. 
The  witness  said  that  producers  and 
handlers  receive  or  pay  the  same  price 
for  milk  containing  lower  w  higher 
levels  of  protein. 

The  Leprino  witness  stated  that  the 
original  recommended  decision  in  the 
proceeding  would  have  replaced  this 
current  system  with  another  system  that 
inequitably  allocates  almost  79  percent 
of  the  M-W  price  to  only  the  protein 
component  of  skim  milk.  The  witness 
testified  that  allocating  all  of  the  skim 
value  of  milk  to  the  protein  component 
crpates  a  residual  protein  value  which       ^ 
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reflects  more  than  the  true  value  of 
protein  to  manuCactxirers.  The  witness 
stated  that  the  recommended  decision 
ignores  the  value  and  importance  of 
milk  components  other  than  butterfat 
and  protein  and  places  a  value  on 
protein  that  cannot  be  recovered  from 
the  marketplace  by  most  manufacturers 
of  butter,  nonfat  dry  milk,  or  cheese. 

The  Leprino  witness  stated  that 
encouragement  needs  to  be  given  to 
producers  to  produce  milk  with  higher 
protein  content  and  to  manufacturers  to 
utilize  these  higher  levels  of  protein.  He 
stated  that  the  intent  of  Leprino 's 
proposal  is  to  send  an  economic 
message  to  producers  to  produce  higher- 
protein  milk  while  allowing  handlers  to 
recover  the  cost  of  milk  components 
from  the  market  and  cover  operating 
costs.  The  witness  asserted  that  the 
concepts  offered  in  its  proposal  are 
economically  sound,  fair  to  handlers 
and  producers,  and  in  the  best  interest 
of  long-term  stability  in  milk  pricinc. 

Leprino's  post-hearing  brief  stated 
that  under  the  original  recommended 
decision,  a  Cheddar  cheese 
manufacturer's  gross  margin  may 
decline  when  pa)ring  more  for  milk  with 
a  higher  protein  content.  The  brief 
described  Leprino's  proposal  as 
achieving  the  economic  balance 
necessary  for  processors  to  pay 

!>roducers  for  milk  with  higher  protein 
evels  without  reducing  processors' 
profit  margins.  Leprino's  brief  stated 
that  consiuners  also  would  benefit  by 
receiving  dairy  products  with 
potentially  higher-protein  contents 
without  unwarranted  inflationary  price 
increases. 

The  Leprino  witness  stated  that 
pricing  the  butterfat  component 
provides  producers  with  an  economic 
incentive  to  produce  the  butterfat  in  raw 
milk.  The  witness  asserted  that  a  related 
revenue  value  for  processors  exists  for 
butterfat  in  finished  products  such  as 
butter,  fluid  milk,  cheese,  and  other 
products. 

As  in  the  case  of  butterfat,  the  witness 
stated,  pricing  the  protein  component 
gives  producers  an  economic  incentive 
to  increase  the  protein  content  of  their 
milk.  The  Leprino  witness  stated  that 
the  protein  component's  value  and 
related  revenue  to  processors  is  based 
on  its  market  value  in  cheese,  with  the 
formula  for  the  protein  price  based  on 
recognized  Cheddar  cheese  yields  using 
the  modified  Van  Slyke  formula. 

The  Leprino  witness  suggested  that 
the  National  Cheese  Exchange  price 
reflects  the  market  value  of  cheese  and 
that  the  NCE  price  multiplied  by  a 
representative  yield  factor  (calculated 
via  the  Van  Slyke  formula)  would 
establish  the  value  of  a  pound  of  protein 


to  a  cheese  manub  cturer.  He  stated  that 
either  the  block  or  the  barrel  price  could 
be  used  to  represent  the  Cheddar  cheese 
market  price,  and  Aated  a  preference  for 
the  barrel  price.     I 

Leprino  s  exception  to  the  original 
recommended  decision  and  testimony 
in  the  reopened  heftring  noted  that  a 
single  component  iuch  as  protein  is  not 
an  appropriate  means  of  accounting  for 
all  of  the  value  of  me  skim  portion  of 
milk  to  a  handler,  fistead,  the  exception 
and  witness  sugge^ed.  the  value  of  the 
protein  component  should  be  based  on 
the  value  of  protein  in  cheese,  and  the 
fluid  carrier  should  be  used  to  carry  the 
residual  M-W  valui  (M-W  price  less  fat 
and  protein  values]  which  currently 
cannot  be  tied  spe<afically  to  an 
individual  component  of  milk  or 
derived  from  a  maacet  value  for 
individual  compoi^nts  of  milk. 

A  witness  for  thei  National  Cheese 
Institute  (NCI),  the  kiational  trade 
association  for  manufacturers, 
processors,  and  msketers  of  all  varieties 
of  cheese,  stated  th^t  NCI  did  not  testify 
at  this  proceeding'^  initial  hearing 
because  at  that  tim4  a  NQ  task  force 
made  up  of  cheese  manufacturers  and 
processors  was  studying  the  MCP  issue. 
The  witness  testified  that  NQ  supports 
the  adoption  of  a  smgle  uniform  three- 
component  pricinBsystem  in  all  orders 
where  a  significantiamount  of  cheese  is 
produced.  At  the  raopened  hearing,  the 
NCI  witness  suppofted  MCP  on  Class  III 
milk  but  had  no  position  regarding  Class 
II  milk.  In  a  post-hearing  brief,  NCI 
asserted  that  applying  MCP  to  Class  I 
milk  would  be  inappropriate  because 
there  exists  no  measurable  or 
discemable  advantage  to  varying  protein 
levels  for  milk  used  as  a  fluid  beverage. 

The  pricing  plan  supported  by  NCI  is 
identical  to  the  proposal  advanced  by 
Leprino,  MMPA,  and  ICMPA.  NCI's 
post-hearing  brief  noted  that  its 
proposal  (the  Lepriho  plan)  allows 
cheesemakers  to  br*ak  even  from 
processing  milk  with  higher  protein 
contents  by  seeking  out  and  rewarding 
producers  with  hi^er-protein  milk.  The 
NCI  witness  asserten  that  any  formula 
which  prices  protein  higher  than  its 
value  in  producing  fcheese  will  cut  into 


processor  margins 
manufacturers  to 
milk. 

As  an  industry- 
resulting  from  the 
NCI  witness  suggesi 


id  cause  cheese 
Bk  out  lower-protein 


tde  consensus 
fCI  task  force,  the 
_    .     that  the  NCE 
barrel  price  should  ^e  used  to  represent 
the  market  value  of  cheese.  The  witness 
stated  that  Cheddar  cheese  is  recognized 
as  an  industry  stantlard,  and  the  barrel 
price  was  chosen  \h  cause  a  significant 
amount  of  barrel  ch  »se  is  traded  on  the 
National  Cheese  Ex  :hange. 


Kraft  General  Foods  (Kraft)  testified  at 
the  initial  hearing  in  this  proceeding  but 
not  at  the  reopened  hearing.  A  post- 
hearing  brief  filed  on  behalf  of  Kraft 
supported'the  Leprino  proposal.  The 
brief  supported  using  a  barrel  cheese 
price  to  derive  a  value  for  protein  in 
milk.  The  brief  also  supported 
maintaining  the  quality /somatic  cell 
count  adjustment  included  in  the 
recommended  decision. 

The  Kraft  brief  asserted  that  the 
Leprino  plan  would  avoid  establishing 
conflicting  economic  signals  from  a 
protein  price  which  is  so  high  that 
manufacturers  are  encouraged  to 
procure  low-protein  milk.  As  such, 
according  to  the  brief,  the  Leprino 
proposal  represents  a  positive 
refinement  in  the  evolution  of  MCP 
plans  under  the  Federal  order  system. 
The  brief  stated  that  the  Leprino 
proposal's  protein  price  tracks  the 
added  value  of  extra  protein  in  added 
cheese  yield  and  is  more  closely  aligned 
to  the  competitive  value  of  milk  protein 
as  reflected  in  many  existing  industry- 
sponsored  MCP  plans  than  is  the  plan«' 
contained  in  the  recommended 
decision. 

The  Kraft  brief  stated,  that  no  proposal 
at  the  reopened  hearing  accounted  for 
handler  manufacturing  costs  when 
protein  is  converted  fix)m  producer  milk 
to  finished  products.  Therefore,  the  brief 
noted;  all  proposals  overstate  the 
protein  component  in  raw  producer 
milk. 

The  Kraft  brief  noted  that  the  absence 
of  a  make  allowance  causes  exaggeration 
of  the  component  value  of  protein  in 
raw  producer  milk  and  that  using  the 
barrel  price  will  tend  to  moderate  any 
overstatement  of  the  protein  value.  The 
brief  argued  that  the  price  difference 
between  the  barrel  and  the  block  prices 
of  cheese  is  due  primarily  to  packaging 
costs,  not  milk  or  cheese  value,  and 
concluded  that  use  of  the  block  price 
instead  of  the  barrel  price  to  calculate  a 
protein  price  would  effectively  assign 
some  finished  product  packaging  value 
to  milk  protein. 

In  opposition  to  one  feature  of  the 
Leprino  plan,  a  vdtness  for  National  All- 
Jersey,  Incorporated,  (NAJ)  argued  at  the 
reopened  hearing  that  attributing  the 
residual  M-W  value  to  volume  does  not 
recognize  the  value  of  solids  in  milk 
other  than  protein  and  fat.  The  witness 
asserted  that  MCP  plans  that  price  a 
portion  of  the  skim  milk  value  on  a 
volume  basis  would  only  partially 
correct  the  current  provisions  because 
all  of  the  solids  in  skim  milk  should  be 
priced.  The  witness  stated  that 
increasing  returns  for  milk  on  a  volume 
basis  relative  to  the  price  of  protein 
would  tend  to  reduce  the  producer's 
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incentive  to  employ  feeding,  genetics, 
and  management  practices  to  increase 
protein. 

National  All-J»sey,  Incorporated,  is  a 
national  dairy  farmer  organization  that 
assists  members  in  marketing  their  milk. 
The  NAJ  witness  testified  that  NAJ's 
primary  mission  since  1976  has  been 
the  promotion  of  multiple  component 
pricing  with  the  goal  of  implementing  a 
uniform  MCP  plan  throughout  the 
Federal  order  system. 

In  the  reop>ened  hearing,  the  NAJ 
witness  supported  the  proposal 
submitted  by  MMPA  and  ICMPA.  with 
two  modifications.  The  witness  stated 
that  imder  the  NAJ  proposal,  the  protein 
price  is  calculated  using  a  different 
formula  than  in  the  proponents' 
proposal,  and  the  protein  price  includes 
a  market  value  for  whey.  The  NAJ 
witness  also  stated  that  the  NAJ 
proposal,  after  pricing  the  butterfat  and 
protein  components,  places  the  residual 
value  on  other  nonfat  nonprotein  soUds. 

The  NAJ  witness  stated  that  the  major 
objective  of  any  MCP  plan  is  to  provide 
dairy  producere  with  an  economic 
incentive  to  produce  protein,  the  most 
valuable  component  in  milk.  The 
witness  stated  that  because  a  direct 
relationship  exists  between  product 
yields  and  the  level  of  protein  and  other 
solids  contained  in  milk.  Class  11  and  ID 
handlera  are  able  to  pay  for  milk  in 
more  direct  relation  to  its  economic 
value.  The  witness  stated  that  an 
economically  and  justifiably  high 
protein  price  is  needed  to  encourage 
producers  to  increase  the  ratio  of 
protein  to  fat  in  their  milk  production. 

The  NAJ  proposal  was  characterized 
by  the  witness  as  a  total  solids  plan 
which  prices  all  components  in  milk. 
The  witness  stated  that  pricing  all 
components  in  skim  milk  corrects  the 
inadequacy  of  the  current  butterfat/skim 
pricing  system  in  which  a  pound  of 
water  receives  the  same  price  as  does  a 
pound  of  protein  or  nonfat  solids  in  the 
skim  portion  of  producer  milk.  The 
witness  asserted  that  the  NAJ  proposal 
allows  handlers  to  purchase  milk  more 
in  accordance  with  its  economic  return 
and  still  gives  handlers  the  incentive  to 
procure  and  producers  to  produce 
higher-protein  milk.  The  NAJ  witness 
supported  calculating  the  same  protein 
and  other  solids  price  for  both  handlers 
and  producers. 

The  NAJ  witness  stated  that  the  NAJ 
proposal  includes  whey  in  its  protein 
price  calculation  in  an  effort  to  account 
for  all  of  the  value  in  milk  protein,  and 
described  the  whey  protein  concentrate 
price  as  the  best  indicator  of  the  market 
value  of  protein  in  whey.  The  witness 
contended  that  the  protein  price 
computed  under  the  NAJ  proposal 


provides  more  equitable  returns  to  both 
handlers  and  producers  in  comparison 
to  the  other  proposals  presented  at  the 
reopened  hearing.  NAJ's  brief  asserted 
that  under  its  proposal,  as  high  a 
percentage  of  skim  value  is  allocated  to 
protein  as  can  be  economically  justified- 
NAJ  maintained  that  whether  or  not  a 
cheese  plant  processes  whey  should 
have  no  bearing  on  the  inclusion  of 
whey  in  the  pricing  formula. 

For  the  protein  calculation,  the  NAJ 
witness  said  that  the  NAJ  proposal  uses 
the  NCE  block  price  for.  Cheddar  cheese 
because  this  price  is  used  more  widely 
than  other  announced  cheese  prices. 
Also,  the  witness  stated  that  the  NCE 
block  price  is  used  as  a  base  for  pricing 
other  cheeses  more  than  any  other 
cheese  price. 

The  witness  stated  that  the  residual 
under  the  NAJ  proposal  represents  both 
the  value  of  other  milk  solids  besides 
protein  and  the  difference  between  the 
value  determined  by  product  prices  and 
the  competitive  M-W  price.  The  NAJ 
witness  testified  that  the  purpose  of 
placing  the  residual  value  on  other 
solids  is  to  provide  farmers  with  an 
incentive  to  produce  something  in  milk 
other  than  water. 

Also  supporting  NAJ's  proposal  is  Tri- 
State  Milk  Producers  Cooperative,  a 
qualified  cooperative  with  about  640 
members  marketing  milk  in  several 
orders,  including  the  Southern 
Michigan  order. 

Several  participants  in  the  proceeding 
expressed  opposition  to  portions  of  the 
NAJ  plan  during  the  hearing  and  in 

C -hearing  brie£s.  MMPA's  post- 
ing brief  asserted  that  placing 
market  values  on  whey  protein  and  non- 
fat non-protein  solids  (principally 
lactose)  assigns  values  to  these  solids 
that  are  not  present  in  the  marketplace. 

The  Leprino  witness  opposed 
including  ^hey  in  the  computation  of 
the  protein  price  for  the  following 
reasons:  (1)  the  value  of  whey  is  not 
based  on  the  inherent  value  of  protein 
or  other  solids  in  raw  milk;  (2) 
investment  in  a  whey  operation  is  based 
on  a  return  calculated  bma  the  value- 
added  nature  of  the  process  and/or  the 
cost  of  other  disposal  options  rather 
than  the  raw  ingredient  cost;  (3)  raw 
unprocessed  whey  recovered  from  the 
cheese  making  process  has  no  inherent 
value  in  the  United  States;  (4) 
unprocessed  whey  cannot  be  sold 
beyond  the  factory;  (5)  raw  unprocessed 
whey  is  a  disposal  problem  for  many 
cheese  operations;  and  (6)  whey  returns 
are  excluded  from  calculation  of  the 
cheese  support  price. 

Leprino's  brief  asserted  that  the  main 
interest  of  NAJ  is  to  maximize  producer 
returns  for  high  protein  milk  and  that 


the  NAJ  plan  achieves  this  objective  by 
providing  for  a  higher  protein 
component  price  than  can  be  justified  in 
the  marketplace.  NCI's  brief  gave 
reasons  similar  to  Leprino's  for 
excluding  whey  in  a  MCP  plan. 

The  Leprino  witness  stated  that  use  of 
a  residual  solids  approach  requires  a 
total  solids  test  on  milk  in  addition  to 
a  protein  test.  The  witness  stated  that 
using  a  residual  fluid  approach  ascribes 
all  the  remaining  value  to  volume, 
eliminating  the  need  for  additional 
testing,  and  thus  is  easier  and  less  costly 
to  administer. 

At  the  initial  hearing  session,  two 
witnesses  testified  that  protein  testing  is 
already  widespread  in  the  Southern 
Michigan  market  and  that  testing 
methods  are  reliable  and  accurate.  A 
witness  employed  in  the  field  of  dairy 
chemisUy  testified  on  behalf  of  MMPA 
that  in  the  case  of  protein,  the  infra-red 
milk  analyzer  calibrated  with  reference 
to  the  Kjeldahl  test  is  the  method  most 
used  by  the  industry.  This  method  is 
approved  by  the  Association  of  Official 
Analytical  Chemists,  and  the 
repeatability  and  accuracy  of  this 
method  is  much  better  than  those  of  the 
Babcock  test  for  butterfat 

A  MMPA  quality  control  witness 
testified  that  protein  tests  on  producer 
milk  in  Order  40  are  conducted  on  infia- 
red  test  instruments.  The  witness 
emphasized  that  all  cooperatives  in 
Order  40  have  infi^-red  instruments  and 
currently  are  testing  producer  milk  for 
protein  a  minim«im  of  five  times  a 
month.  Therefore,  he  stated,  the 
inclusion  of  protein  testing  would  not 
result  in  increased  cost.  The 
proponent's  witness  reconmiended  that 
if  the  proposal  is  adopted,  the  payment 
to  producere  should  be  based  on  an 
average  of  a  minimum  of  five  fresh  tests 
per  month  for  both  protein  and  somatic 
cell  coimt. 

The  Southern  Michigan  order  should 
be  amended  to  include  multiple 
component  pricing.  On  the  basis  of  both 
the  initial  and  reopened  records  of  this 
proceeding,  the  proposed  multiple 
component  pricing  plan  would  entail 
pricing  mjik  used  in  Class  II  and  Class 
in  on  the  basis  of  protein  and  a  fluid 
carrier  residual.  The  Class  1  and  Class  II 
differential  prices  would  be  applied  to 
milk  used  in  Classes  I  and  II,  and  Class 
I  milk  would  continue  to  be  priced  on 
the  basis  of  volume.  Handlers  would 
pay  all  producers  for  butterfat  directly 
and  would  adjust  protein  prices  paid  to 
producers  for  the  somatic  cell  count  of 
producers'  milk.  Because  milk  used  for 
Class  m-A  purposes  is  allocated  on  a 
pro  rata  basis  with  total  receipts  of  Cla.s.s 
III  milk.  MCP  is  applicable  to  milk  iisihI 
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in  Class  ID-A  in  this  recmnmended 
pricing  plan. 

The  record  indicates  that  a  large 
percentage  of  the  producers  pooled 
under  the  Southern  Michigan  order  are 
already  eligible  for  or  receive  some  form 
of  multiple  component  pricing  and  that 
nearly  all  of  these  componait  pricing 
plans  use  protein  as  a  pricing 
component.  The  record  also  shows  that 
the  diverse  component  pricing  programs 
that  currently  exist  promote  disorderly 
and  inefBdent  marketing  conditions  in 
the  procurement  of  milk  supplies  by 
competing  handlers.  The  different 
programs  cause  non-uniform  bases  of 
payments  to  jwoducms. 

The  adopbon  of  multiple  component 
pricing  will  allow  the  Ofdet  to 
recognize  the  additicoial  value  in  milk 
with  a  higher  than-average  protein 
content.  At  the  same  time,  by 
establishing  a  residual  value  based  on 
milk  volume,  the  protein  component 
will  not  be  over-valued,  as  pn^cments 
argue  would  be  the  case  under  the 
Of^Kinal  recommended  decision. 

Attributing  at  least  a  portion  of  the 
value  of  milk  to  protein  in  a  mark&t 
such  as  Southern  Michigan,  where  most 
of  the  milk  not  used  for  bottling 
purposes  is  processed  into  cheese,  is 
appropriate.  Record  evidence  in  this 
proceeding  clearly  shows  that  demand 
tor  protein  is  higher  than  for  other 
components  of  milk  because  of  its 
functional,  nutritional,  and  economic 
value  in  the  marketplace.  The  functional 
characteristics  of  protein  allow  it  to 
form  the  matrix  in  the  production  of 
cheese  and  yogurt.  Protein  is  also 
important  to  the  air  formation  in  the 
manufacture  of  certain  products  and 

Erovides  some  required  nutrients  in  the 
uman  diet. 

Milk  containing  a  higher  percentage 
of  protein  will  result  in  greater  yields  of 
most  manufactured  products  than  milk 
with  a  lower  protein  test.  Additionally, 
handlers  receiving  milk  that  results  in 
greater  volumes  of  finished  products 
such  as  cheese  and  cottage  dieese  than 
an  equivalent  volume  of  milk  testing 
lower  in  protein  should  be  required  to 
pay  more  for  the  higher-testing  milk.  At 
the  same  time,  the  dairy  farmer 
producing  milk  that  yields  greater 
amounts  of  finished  products  deserves 
to  be  paid  more  for  it  than  a  dairy 
farmer  producing  the  same  volume  of 
milk  that  results  in  less  product  yield. 
Thus,  sending  an  economic  signal  to 
dairy  fanners  will  encourage  them  to 
maximize  the  production  of  those 
components  which  have  the  greatest 
demand  in  the  marketplace. 

Pricing  milk  on  the  oasis  of  its  protein 
content  also  meets  the  criteria  of 
measurability.  intrinsic  value,  and 


variability.  The  evidence  in  the  record 
shows  that  pronin  can  be  easily 
measured  and,  ii  fact,  that  the 
variability  in  measurement  may  be  less 
than  the  variability  in  butterfat  testing 
because  protein'does  not  separate  as 
does  butterfat.  "the  record  evidence 
shows  that  proti  tin  has  value  to  the 
manufacturing !  ector  in  the  form  of 
improved  prodii  ct  yield  and  product 
structure.  The  v  due  to  the  fluid  sector 
was  not  qiianti£|ed  in  the  hearing 
record;  howevei  testimony  indicated 
some  benefit  to  the  fhiid  sector  fiom 
higher-protein  milk,  resulting  in  a  more 
wholesome  andputritional  product.  The 
criterion  of  varitbility  is  necessary  to 
justify  pricing  a  component  separately 
from  the  produdt  in  which  it  is 
contained.  In  th^  case  of  protein  in  milk 
the  record  indicates  that  the  level  of 
protein  varies  fibm  season  to  season, 
region  to  region^  and  farm  to  farm.  In 
view  of  its  fiincfonal,  nutritional,  and 
economic  value  in  dairy  products,  its 
widespread  use  ps  a  pricing  component 
in  the  Southern  Michigan  market,  and 
its  qualification  under  the  three  criteria 
above,  protein  appears  to  be  an 
appropriate  coiqponent  for  pricing  milk 
in  Federal  Ordef  40. 

Hearing  evidejace  from  all  parties 
indicates  that  pacing  milk  in  Qtder  40 
on  either  the  cufient  butterfat/skim 
basis  or  the  basii  of  two  components — 
butterfat  and  either  protein  or  nonfat 
solids — will  not  adequately  describe, 
accurately  value,  or  be  a  sufficiently 
precise  method  for  classifying  and 


pricing  milk  us 
products. 

As  proposed,  j 
protein  should  I 
Deriving  butter 


!  for  manufactured 


trices  for  butterfat  and 

market-driven, 
tt  and  protein  values 
from  finished  p^uct  prices  will  send 
the  appropriate  economic  signals  to 
producers  and  nandlers  by  investing 
current  market  Supply  and  demand 
conditions  for  d^iry  products  containing 
these  componeiits  of  milk. 

At  issue  is  thd  specific  design  for  the 
revised  recommended  MCP  plan.  Two 
basic  MCP  plans  were  proposed  in  the 
reopened  hearinb:  The  plan  proposed  by 
proponents  MK#A  and  ICMPA  and 
supported  by  Letorino,  NCI,  and  Kraft 
(the  Leprino  plafi)  and  the  plan 
proposed  by  NAJ  and  supported  by  Tri- 
State  Milk  Producers  Cooperative  and 
;y  Cattle  Club  (the 


the  American  Je 
NAJ  plan). 

The  Leprino  [ 
price  from  eithe 
barrel  cheese  pr 


Ian  derives  a  protein 
the  NCE  block  or 
:e  and  assigns  the 


residual  skim  va  lue  of  the  M-W  price  to 
a  "fluid  carrier"  component  of  milk. 
The  NAJ  plan  dt  rives  a  protein  price 
from  the  NCE  bl  xJl  cheese  and  whey 
protein  concent  ate  prices  and  assigns 


the  residual  skim  value  of  the  M-W 
price  to  the  remaining  nonfat 
nonprotein  solids.  Each  component  of 
the  multiple  component  pricing  plan 
recommended  for  adoption  will  be 
discussed  separately. 

Butterfat.  The  value  of  butterfat  in  the 
amended  order  will  be  the  same  as 
under  the  current  order.  There  was  no 
proposal  or  testimony  to  change  the  way 
butterfat  currently  is  valued. 

This  decision  continues  the  historical 
relationship  of  the  values  of  butterfat 
and  butter.  Currently  the  value  of 
butterfat  is  expressed  as  a  differential: 
that  is,  the  diniBraice  in  value  between 
0.1  pound  of  butterfat  and  0.1  pound  of 
skim  milk.  The  amended  order  will 
express  the  value  (rf  butterfat  on  the 
basis  of  a  jmce  per  potmd.  Whichever 
method  is  used,  the  value  of  butterfat  in 
milk  is  the  same.However,  by 
expressing  the  value  on  a  per  pound 
basis  instead  of  a  differential,  the 
objective  of  demonstrating  clearly  to 
producers  the  value  of  fat  in  miHc  is 
easily  achieved. 

As  proposed,  the  butterfat  price  per 
pound  in  the  amended  order  will  be 
determined  by  multiplying  the  butterfat 
differential  by  96S  andadding  the  Class 
III  price.  The  resulting  price  per 
hundredweight  would  then  be  divided 
by  100  to  give  a  price  per  potmd  of 
butterfat. 

Protein.  The  protein  price  for  milk 
pooled  under  the  Southern  Michigan 
Federal  milk  order  shotdd  be  calcidated 
by  multipljdng  the  monthly  average  of 
40-poimd  block  dieese  prices  on  the 
National  Cheese  Exchange  (NCE)  at 
Green  Bay.  WI.  by  1.32.  without 
including  a  value  for  whey  protein. 

No  opposition  was  expressed  at  the 
hearing  to  pricing  protein  on  the  basis 
of  its  value  in  the  manufacture  of 
cheese.  The  differences  between 
participants  came  in  determining  the 
appropriate  level  of  the  protein  price. 

The  original  Leprino  proposal  would 
calculate  the  protein  price  by 
multiplying  the  monthly  average  of  40- 
pound  block  cheese  prices  on  tiie  NCE 
by  1.32.  Leprino's  formula  would  have 
resulted  in  average  protein  prices,  per 
pound,  of  $1.6925  in  1992  and  $1.6971 
in  1993. 

The  NCI  proposal  supported  by  Kraft 
(modifying  the  Leprino  plan),  would 
calculate  the  protein  price  by  | 

multiplying  the  monthly  average  NCE  1 
Cheddar  barrel  price  by  1.32.  NQ's  | 

formula  would  have  resulted  in  average  | 
protein  prices,  per  pound,  of  $1 .6408  in  ' 
1992  and  $1.6475  in  1993. 

NAJ  uses  a  "justifiably  higher  protein    ' 
value"  established  bom  block  Cheddar 
(normally  higher  than  barrel)  and  adds 
a  whey  protein  concentrate  (WPC)  price 


in  order  to  account  for  all  milk  protein 
and  to  give  farmers  an  incentive  to 
produce  protein  rather  than  to  reflect 
the  additional  value  manufacturers 
realize  from  increased  protein.  The  NAJ 
proposal  would  calculate  the  protein 
price  in  two  parts:  (1)  multiply  the  NCS 
monthly  average  40-pound  block  cheese 
price  by  1.32,  and  (2)  add  the  monUily 
average  WPC  price  multiplied  by  a  yield 
factor  of  0.735.  The  sum  of  these  two 
values  would  equal  the  protein  price. 
NAJ's  formula  would  have  resulted  in 
average  protein  prices,  per  pound,  of 
$2.0738  in  1992  and  $2.1664  in  1993. 

Each  of  the  proposals  would  resuh  in 
a  lower  protein  value  than  in  the 
recommended  decision  or  in  orders 
containing  MCP  plans,  such  as  the 
Indiana,  Ohio  Valley,  and  Eastern  Ohio- 
Westem  Pennsylvania  Federal  orders. 
The  handler  protein  price  per  pound  for 
these  orders  would  have  averaged  $2.77 
and  $2.82  in  1992  and  1993. 
respectively. 

Because  the  percent  of  the  skim  milk 
value  allocated  to  protein  differs  under 
the  two  proposed  plans,  the  protein 
price  also  differs.  Under  the  original 
recommended  MCP  plan.  79  percent  of 
the  total  milk  price  would  be  allocated 
to  protein  on  die  basis  of  1993  prices. 
For  1993,  Uie  NAJ  proposal  would 
allocate  59  percent  to  protein,  and  the 
Leprino  proposal  would  allocate  46 
percent  of  the  total  M-W  price  to 
protein.  The  Leprino  plan  assigns  less 
value  to  protein  than  the  NAJ  plan 
because  this  plan  does  not  value  the 
protein  in  whey. 
Undisputed  by  hearing  participants 
.  was  the  1.32  factor,  which  represents 
the  pounds  of  38  percent  moisture 
Cheddar  cheese  obtained  from  one 
pound  of  protein  with  75  percent  of  the 
protein  going  into  the  cheese  as 
calculated  by  the  modified  Van  Slyke 
cheese  yield  formula.  The  hearing 
record  indicates  that  the  modified  Van 
Slyke  formula  accurately  measures 
incremental  changes  in  protein.  This 
accuracy  supports  the  concept  that 
cheese  plants  would  be  able  to  maintain 
consistent  margins  from  die  processing 
of  small  increases  of  protein  content  in 
milk.  Assuming  butterfat  is  constant,  a 
change  of  proteih  by  one  pound  in  this 
formula  will  change  cheese  yield  by 
1.32  pounds.  Therefore,  the  1.32  factor 
is  appropriate  for  determining  an  order 
protein  price  based  on  a  market- 
determined  cheese  price. 

Use  of  a  Cheddar  cheese  price  as  a 
basis  for  valuation  recognizes  that,  for 
Cheddar  cheese:  (1)  a  well-established 
national  market  price  exists;  (2) 
standards  for  manufacture  and  grading 
are  accepted  widely  on  a  national  basis; 
(3)  the  Van  Slyke  formula  calculates 


yields  that  are  well-known  and 
verifiable;  (4)  a  majority  of  other  cheese 
manufactured  in  die  U.S.  is  traded  in 
relation  to  Cheddar  values  with 
economic  differences  in  costs  of 
manufacturing  being  reflected  in  the 
marketplace;  and  (5)  using  Cheddar  as  a 
standard  significantiy  simplifies  the 
process. 

The  question  of  which  cheese  price  to 
use  in  the  market  protein  value 
calculation,  eidier  die  NCE  block  or 
barrel  price,  will  determine  the  degree 
to  which  the  value  of  the  skim  portion 
of  milk  will  be  assigned  or  aUocated  to 
protein.  For  the  purpose  of  reflecting 
changes  in  Cheddar  cheese  market 
prices  (as  opposed  to  the  level  of  such 
prices),  it  makes  little  difference 
whether  the  barrel  or  block  price  is  used 
because  the  prices  move  very  similarly, 
with  the  barrel  price  approximately  3  to 
4  cents  per  pound  lower  than  the  block 
price  during  1991-93.  The  difference 
between  the  average  block  and  barrel 
prices  from  1992  to  1993  was  $0.0383 
per  pound.  Multiplying  this  difference 
by  the  1.32  factor  results  in  an  average 
difference  of  $0.0506  per  poimd  of 
protein  between  the  prices  derived  from 
the  barrel  and  die  block  cheese  prices. 

The  monthly  average  price  for  40- 
pound  block  Cheddar  cheese  on  the 
NCE  is  the  appropriate  price  to  use  for 
determining  the  protein  price.  Use  of 
the  block  price  results  in  producers 
receiving  a  higher  price  for  protein  than 
if  the  barrel  price  were  used,  without 
handlers  incuiring  any  significantly 
higher  cost  for  milk.  Use  of  the  block 
price  is  also  consistent  with  the  Eastern 
Ohio-Western  Pennsylvania,  Ohio 
Valley,  and  Indiana  Federal  orders, 
where  the  block  price  is  used  to  adjust 
the  producer  pay  price  for  somatic  cell 
count.  The  Cheddar  cheese  block  price 
is  used  as  a  standard  by  many  cheese 
manufacturers  to  price  different  types  of 
cheese;  used  in  the  Coffee.  Sugar,  and 
Cocoa  Exchange  futures  price  of  cheese; 
in  the  Class  II  price  calculation;  and  in 
California's  4a  price. 

The  price  difference  between  block 
and  barrel  cheese  may  be  due  to 
packaging  and  other  nonmilk  factors. 
However,  the  protein  price  must  be 
established  at  a  lev^  diat  best  meets  the 
needs  of  all  concerned.  The  block 
cheese  price  should  be  more  effective 
dian  die  barrel  price  in  establishing  a 
sufficiently  high  protein  price  to 
accomplish  the  goal  of  encouraging 
producers  to  produce  protein  without 
having  a  detrimental  impact  on 
handlers. 

The  protein  formula  proposed  by  NAJ 
also  would  include  the  value  of  whey 
protein  in  die  protein  price  so  that  all 
of  the  protein  in  the  milk  would  be 


accounted  for.  NAJ's  inclusion  of  whey 
value  would  increase  the  protein  price 
computed  from  die  NCE  block  price  by 
an  average  of  $0.3813  and  $0.4690  per 
poimd  in  1992  and  1993,  respectively 

The  whey  protein  factor  should  not  be 
included  in  the  computation  of  the 
protein  price.  Hearing  evidence  shows 
that  Ihe  whey  protein  portion  of  die  NAJ 
protein  price  is  not  necessarily  based  on 
a  value  that  a  manufactiuer  can  recover 
from  a  whey  operation.  Use  of  the 
market  price  for  whey  protein 
concenti^te  (WPC),  die  highest-priced 
whey  product,  ignores  the  diversity  of 
whey  handling  operations  and  practices 
that  exist  throughout  the  dairy  industry 

Whey  protein  concentrate 
manufacturing  involves  sophisticated 
and  expensive  technology  used  by  very 
few  manufacturers,  and  apparently  by 
none  in  Michigan.  Until  recently,  the 
dairy  industry  has  treated  whey  as 
having  negative  value,  and  the 
production  of  whey  in  connection  with 
cheese  manufacturing  represented  a 
disposal  problem  involving  costs  rather 
than  a  byproduct  opportunity.  Inclusion 
of  a  whey  value  in  the  protein  price  at 
this  point  in  the  development  of  whey 
disposal  technology  would  resuh  in 
including  the  potential  revenue 
associated  with  whey,  but  none  of  its 
actual  cost. 

Fluid  Carrier.  The  balance  of  the    M- 
W  price,  after  the  values  of  protein  and 
butterfat  are  removed,  should  be  priced 
on  die  basis  of  a  "fluid  carrier"  residual. 
The  fluid  carrier  price  per 
hundredweight  will  be  computed  by 
subtracting  from  die  Class  ID  price  die 
sum  of  the  butterfat  price  times  3.5  and 
the  protein  price  times  die  month's 
average  protein  test  of  the  Minnesota- 
Wisconsin  price  sur\'ey  milk.  Because 
the  computation  of  the  fluid  carrier 
price  is  based  on  a  residual  value,  the 
fluid  carrier  price  could  be  negative.  In 
this  instance,  the  fluid  carrier  price 
would  remain  negative,  instead  of 
adjusting  either  die  butterfat  or  protein 
prices. 

Because  the  M-W  price  is  a 
competitive  pay  price  rather  dian  a 
price  determined  from  calculating  each 
component's  value,  the  M-W  price 
reflects  factors  such  as  volume 
premiums,  cheese  yield  premiums, 
solids-not-fat  premiums,  butterfat  values 
offered  by  some  manufacturers  that 
exceed  the  butterfat  differential,  and 
pure  competition  for  supply.  The  fluid 
carrier  residual  helps  to  place  a  value  on 
these  factors  that  is  not  accounted  for 
elsewhere.  Also,  the  standards  for  all 
finished  products  require  inclusion  of 
some  fluid  from  raw  milk;  for  example, 
skim  milk  powder  has  approximatelv  4 
percent  moisture,  and  Cheddar  cheese 
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has  a  38-p«rc8nt  moisture  standard. 
ThereCon,  the  water  in  {Koducer  milk 
has  soone  value  in  manufactured 
products,  resulting  in  revenue  to  the 
processor  as  that  fluid  is  captured  in 
products  such  as  butter,  yogurt,  cheeses, 
and  ncmfst  dry  milk. 

MMPA,  ICMPA.  I^prino,  NQ.  and 
ICraft  all  supported  a  fluid  carrier 
component  to  represent  the  residual 
value  of  the  hundredweight  of  producer 
milk  in  Class  H  and  Class  01.  Each  party 
supported  a  fonnula  identical  to  that 
which  is  recommended  for  adoption. 
The  fluid  carrier  residual  would  have 
provided  an  average  value,  per 
hundredweight,  of  $3.39  in  1992  and 
$3.68  in  1993. 

An  alternative  residual  price  was 
proposed  by  NA).  which  would  price 
the  residual  value  of  the  M-W  price 
after  the  removal  of  the  butterfat  and 
protein  values  on  the  basis  of  "other 
nonfat  solids."  The  other  solids  price 
would  be  calculated  by  subtracting  from 
the  M-W  price  the  sum  of  the  value  of 
3.&  pounds  of  butterfat  and  the  average 
protein  content  of  milk  included  in  the 
M-W  price  survey  times  the  protein 
price.  The  result  would  be  divided  by 
the  M-W  other  sohds  content  (M-W 
nonfat  solids  minus  M-W  protein)  to 
obtain  the  other  solids  price  per  pound. 
This  proposed  residual  would  have 
provided  average  values,  per  pound,  of 
$0.40  and  $0.41  in  1992  and  1993. 
respectively. 

There  is  no  readily  available  measure 
of  the  market  value  of  the  other  nonfat 
solids.  The  nonfat  nonprotein  solids 
component  principally  consists  of 
lactose.  The  other  solids  price  would 
represent  not  only  the  value  of  the 
lactose  and  ash.  but  would  include  an 
ad)ustor  between  the  butterfat  and 
protein  component  values  of  milk, 
which  are  determined  by  the  market 
value  of  those  components  in  dairy 
products,  with  a  competitively  set 
producer  pay  price  (the  M-W).  While 
there  is  a  value  to  lactose,  attributing  the 
entire  residual  value  of  milk  to  the 
nonfat  nonprotein  component  would 
overstate  the  true  economic  value  of 
lactose  after  accounting  for  processing 
costs  and  ignore  the  value  of  water  in 
milk.  It  would  be  inequitable  and 
uneconomical  to  place  the  residual 
value  of  milk  on  lactose  instead  of  on 
the  residual  fluid  volume.  The  other 
solids  price  may  send  a  signal  to 
producers  to  produce  higher  solids 
while  sending  a  conflicting  signal  to 
manufacturers. 

Because  the  M-W  price  is  a  basic 
price  for  milk,  at  least  one  of  the 
components  in  the  payment  plan  must 
represent  the  difference  between  a 
competitively-set  pay  price  (the  M-W) 
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and  the  [ 
prices.  The  flui^ 
component. 

In  addition,  i|the  other  solids  price 
had  a  n^ative  lialue,  either  the  protein 
or  butterfat  prio  t  would  need  to  be 
adjusted  in  ordt  r  for  the  other  solids 
price  to  retain  a  least  a  value  of  zero. 
If  this  situation  were  to  arise,  the 
adjusted  protein  price,  for  example, 
would  no  long^  represent  the  true 
market  value  asiociated'with  protein. 
Consequently,  moducers  and  handlers 
would  receive  an  inappropriate 
economic  signal  from  the  adjusted  price. 

The  residual  ^kim  value  of  the  M-W. 
after  accounting  for  protein,  should  be 
placed  on  the  fl|ud  carrier  component, 
idence  indicates  that 
{presents  various 
I  not  have  a  known 
|ch  as  various  premiums 
ion  for  milk  supply. 
The  fluid  carried  value  would  represent 
these  bctors.  The  hearing  record  also 
shows  that  moisure  standards  exist  for 
all  dairy  produots.  The  fluid  carrier 
component  recognizes  the  fact  that  the 
water  in  milk  d(^s  hold  value  for  the 
processor  and  the  producer.  Lastly,  the 
correct  economc:  signals  relating  to 
butterfat  and  protein  will  be  sent  to  both 
producers  and  drocessors  if  the  residual 
calculation  is  m  gative.  The  function  of 
the  residual  is  ti  i  connect  the  value  of 
milk  componen  s  in  manufactured  dairv 
products  with  a  market-determined 
price  for  milk  ui  «d  in  those  products. 

Miscellaneoui ;.  The  butterfat  and 
protein  compon  Jnt  prices  will  be 
expressed  on  a  ]  er-pound  basis  to  the 
nearest  one-hun  iredth  cent.  Analysis 
has  shown  that  »y  expressing  these 
prices  to  the  ne<  rest  one-hundredth  of  a 
cent,  the  accura  :y  of  the  prices  is 
enhanced  signif  cantly  over  expressing 
the  prices  to  the  nearest  cent. 
Additionally,  th  3  difference  between 
what  is  paid  inti  >  the  producer- 
settlement  hind  and  what  is  drawn  from 
the  producer-sei  tiement  fund  is  much 
closer  to  zero  thftn  when  prices  are 
rounded  to  the  dearest  full  cent.  The 
fluid  carrier  priae  will  be  expressed  on 
a  per  hundredweight  basis,  rounded  to 
the  nearest  whoje  cent. 

For  the  purpose  of  allocating  protein 
and  fluid  carries  to  the  classes  of  use, 
the  assumption  will  be  made  that  the 
proteip  and  fluii  carrier  cannot  easily 
be  separated.  Tqe  protein  and  fluid 
carrier  will  therefore  be  allocated 
proportionatelybased  on  the  percentage 
of  protein  and  fliid  carri^'  in  the  skim 
milk  received  from  producers. 

In  contrast  te  pther  orders  that  have 
multiple  compotient  pricing  provisions, 
this  decision  incorporates  only  one 
protein  price.  T  le  pooling  of  the 


components  to  include  the  Class  I  skim 
portion  is  incorporated  within  the 
computation  of  the  producer  price 
differential.  This  fisature  of  the  pricing 
plan  allovrs  for  the  elimination  of 
separate  handler  and  producer  protein 
prices,  and  resulting  confusion  over 
which  price,  handler  or  producer, 
should  be  used  in  different  situations.  In 
addition,  a  handler's  per-pound  price 
for  protein  is  the  same  whether  the 
handler  is  buying  milk  from  producers 
or  from  other  handlers. 

The  producer  price  differential,  which 
represents  the  additional  value  of  Class 
I  and  Class  II  milk  in  the  pool  and  any 
positive  or  negative  effect  of  Class  III- 
A,  will  be  determined  by  computing  for 
each  handler,  and  then  accumulating  for 
all  handlers,  the  differential  value  (from 
Class  III)  of  the  Class  I.  Class  11.  and 
Class. m-A  pnxluct  pounds.  The 
differential  value  is  adjusted,  when 
appropriate,  for  shrinkage  and  overage, 
inventory  reclassification,  receipts  of 
other  source  milk  allocated  to  Class  I, 
receipts  from  unregulated  supply  plants 
and  location  adjustments. 

For  the  purpose  of  eliminating 
differences  between  handler  and 
producer  component  values,  the  value 
of  the  Class  I  skim  milk  and  the  values 
of  the  protein  and  fluid  carrier 
contained  in  the  skim  milk  allocated  to 
Class  II  and  Class  III  will  be  added  to, 
and  the  values  of  the  protein  and  fluid 
carrier  contained  in  all  producer  milk 
subtracted  from,  the  differential  pool. 
The  accumulated  total  for  all  handlers 
then  will  be  adjusted  by  total  producer 
location  adjustments  and  one-half  the 
unobligated  balance  in  the  producer- 
settlement  fund.  The  resulting  value 
then  will  be  divided  by  the  total  pounds 
of  producer  milk  in  the  pool,  with  an 
amount  not  less  than  six  cents  or  more 
than  seven  cents  per  hundredweight 
deducted.  The  result  is  the  producer 
price  differential  to  be  paid  to  producers 
on  a  per  hiuidredweight  basis. 

It  is  possible  for  the  producer  price 
differential  to  be  negative.  A  negative 
producer  price  differential  can  result  for 
two  reasons.  Any  one  or  more  of  the 
Class  I.  n.  or  III-A  differential  prices 
may  be  negative  and/or  the  minus 
adjustments  may  be  large  enough  to 
offset  any  positive  contribution  from  the 
differential  prices.  A  negative  producer 
price  differential  would  be  equivalent  to 
a  uniform  price  less  than  the  Class  III 
price. 

The  Leprino  panel  testifying  at  the 
initial  hearing  session  suggested  that 
payment  for  protein  be  based  on  true 
protein  rather  than  total  Kjeldahl  ^ 
nitrogen  because  only  true  protein  has 
real  value  to  processors. 


Testing  for  true  protein  may  have 
considerable  merit  However,  the 
hearing  record  lacks  sufficient 
discussion  of  the  benefits  of  specifying 
testing  for  true  protein  versus  total 
protein.  Approved  testing  methods 
currently  vary  among  states,  and  the 
orders  at  this  time  should  not  mandate 
specific  protein  tests.  If  mora  and  more 
states  b^in  to  mandate  specific  types  of 
protein  testing,  it  may  become  necessary 
to  specify  sudh  testing  in  the  orders. 

4.  Somatic  Cell  Adjustment 

This  decision  continues  to 
recommend  a  somatic  cell  coimt  (SCC) 
adjustment  to  protein  prices  paid  to 
producers  for  all  classes  of  milk.  The 
somatic  cell  adjustment  recommended 
is  derived  from  the  reduction  in  cheese 
yield  as  the  somatic  cell  level  goes  from 
zero  to  1,000.000,  converted  to  a  value 
per  pound  of  protein. 

Adjusting  protein  prices  paid  to 
producers  by  SCC  was  proposed  during 
the  initial  hearing  as  part  of  a  multiple 
component  pricing  system  and  was 
included  in  the  recommended  decision. 
Three  fluid  milk  processc»s  and  a  trade 
association  for  fluid  milk  processors 
filed  exceptions  to  the  recommended 
decision.  Although  this  specific  issue 
was  outside  the  scope  of  the  reopened 
hearing  notice,  two  witnesses  at  the 
reopened  hearing  session  testified 
.against  inclusion  of  a  somatic  cell 
adjustment  in  addition  to  filing 
exceptions  to  the  recommended 
decision  aiul  briefis  after  the  reopened 
hearing. 

Each  of  these  foiu*  parties  opposed  the 
recommended  application  of  an  SCC 
'  adjustment  on  milk  used  in  Class  I. 
Support  for  the  SCC  adjustment  on 
Qass  I  milk  was  stated  in  MMPA's  post- 
hearing  brief.  Following  is  a  summary  of 
the  initial  hearing  somatic  cell 
testimony,  exceptions  to  the  original 
recommended  decision,  reopened 
hearing  testimony,  and  briefs  filed  after 
the  reopened  hearing.  Most  of  the 
exceptions,  reopened  hearing  testimony, 
and  briefs  reiterated  what  was  presented 
dining  the  initial  hearing  and  in  post- 
hearing  briefs.  Unless  specified,  the 
following  evidence  was  given  at  the 
initial  hearing! 

The  director  of  milk  sales  for 
Michigan  Milk  Producers  Association 
stated  that  the  functional  value  of 
protein  in  the  production  of 
manufactured  dairy  products  and  its 
role  in  providing  wholesome  flavor  and 
nutritional  value  in  fUiid  milk  products 
is  affected  by  the  SCC  level  of  the  raw 
milk  supply.  Therefore,  the  witness 
asserted,  elevated  SCC  levels  and  raw 
bacteria  counts  diminish  the  functitmal 
value  of  all  milk.  According  to  the 


witness,  the  damage  is  irreversible  and 
cannot  be  restored  by  a  mechanical 
process  at  a  dairy  plant. 

The  MMPA  witness  testified  diat  high 
SCC  levels  are  accompanied  by  an 
increase  in  the  amount  of  undesirable 
enzymes  in  milk  as  well  as  an  increased 
susceptibility  of  the  fat  component  to 
attack  by  these  enzymes.  The  witness 
explained  that  the  undesirable  enzymes 
attack  the  fat  in  milk  and  release  &«e 
fatty  acids.  The  witness  stressed  that 
even  at  very  low  concentrations,  free 
fatty  acids  are  responsible  for  producing 
off-flavors  in  any  dairy  product  that 
contains  milkfat.  The  MMPA  wiuiess 
noted  that  research  has  shown  that  the 
fiw  fatty  acid  content  of  raw  milk  with 
high  SCCs  is  higher  than  that  of  raw 
milk  with  low  SCCs.  The  witness  also 
pointed  out  that  the  enzymes  are  able  to 
survive  normal  pasteurization  and 
continue  the  process  of  deterioration  of 
the  flavor  of  finished  fluid  products, 
thus  reducing  shelf  life.  Therefore,  he 
testified,  protein  payments  to  producere 
should  reflect  the  influence  of  somatic 
cells  on  the  quality  of  all  milk. 

The  directw  of  member  services  and 
quality  omtrol  for  MMPA  testified  that 
mastitis,  an  inflammation  of  the 
mammary  gland,  is  a  reaction  to  a  cow's 
immune  system  fighting  off  invading 
bacteria,  llie  writness  explained  that 
white  blood  cells  and  epithelial  cells 
known  as  somatic  cells  are  secreted 
during  the  process  to  destroy  the 
invading  bacteria.  The  witness  stated 
that  the  level  of  somatic  cells  indicates, 
and  is  proportionate  to,  the  infection 
level  of  a  cow's  udder. 

Another  witness  testified  for  MMPA 
that  somatic  cells  seem  to  have  an 
impact  on  milk  quality  through  their 
ability  to  cause  changes  in  the 
enzymatic  characteristics  of  milk.  The 
witness  explained  that  the  enzymes 
generated  by  somatic  cells  degrade  the 
casein  and  change  its  functional 
attributes.  He  pointed  out  that  some 
changes  include  higher  losses  in  cheese 
yield,  differences  in  flavor 
characteristics,  and  changes  in  other 
functional  characteristics  that  may 
weaken  the  structure  of  curd  in  a  curd 
formation  when  making  a  product.  The 
witness  stated  that  high  SCCs  in  milk 
cause  an  increased  rate  of  rancid  off- 
flavors,  which  produce  a  flavor  that 
would  be  noticeable  to  a  consimier.  The 
witness  explained  that  free  fatty  acids 
are  one  compoiwnt  that  determines  the 
shelf  Ufe  of  a  fluid  product  and 
correlates  to  rancid  off-flavors. 

MMPA's  witness  went  on  to  say  that 
the  enzyme  which  causes  the  damage  is 
always  present  in  an  inactive  form  in 
milk  The  active  form  of  the  enzyme, 
once  it  is  produoed  in  milk,  is  heat- 


stable  and  therefore  unaffected  by 
pasteurization  or  uhra-hi^  temperature 
processing.  The  witness  explained  that 
most  of  the  damage  to  protein  occurs 
while  milk  is  in  the  udder  of  the  cow. 
However,  if  milk  is  cooled  quickly  and 
held  at  refiigeration  temperature,  further 
damage  is  minimized.  The  witness 
explained  that  producers  can  reduce  the 
average  somatic  cell  count  of  their  milk 
through  better  managem«it  and  proper    • 
adjustment  and  maintenance  of  milking 
equipment. 

The  MMPA  quality  control  employee 
stated  that  SCC  standards  were  adopted 
as  a  measure  of  milk  quafity  and  are 
included  in  the  Pasteurized  Milk 
Ordinance  (PMO)  because  of  the 
recognition  of  their  public  health 
significance  in  the  milk  supply.  The 
witness  explained  that  the  condition  of 
mastitis  and  the  subsequent  increase  of 
somatic  cell  levels  decrease  the  quality 
of  milk  by  reducing  the  levels  of 
butterfat,  lactose,  total  casein  and  total 
solids  in  milk  and  increasing  whey 
protein,  chloride,  and  sodiiun  levels. 

The  MMPA  witness  noted  that  SCCs 
have  been  included  as  a  criterion  within 
quality  premium  programs  throughout 
the  United  States,  including  Michigan, 
for  several  years.  The  witness  testified 
that  all  milk  marketing  cooperatives  in 
Michigan  use  the  OpUcal  Somatic  Cell 
Count  (OSCC),  an  electronic  method,  for 
measuring  levels  of  somatic  cells. 
According  to  the  witness,  the  OSCC 
method  is  the  most  accurate  method 
available  for  testing  somatic  cells  and  is 
a  method  approved  by  the  Association 
of  Official  Analytical  Chemists  (AOAC). 
Another  MMPA  witness  stated  that 
instruments  are  available  and  currently 
are  being  used  to  test  a  large  number  of 
samples  on  a  reliable  basis  for  both 
protein  and  somatic  cell  count. 

The  MMPA  witness  noted  that  the 
SCC  standards  under  the  PMO  would  be 
lowered  from  1,000,000  to  750.000  on 
July  1, 1993.  The  witoess  pointed  out 
that  under  the  PMO.  all  Grade  A 
producers  are  required  to  be  tested  a 
minimum  of  four  times  in  six  months 
for  somatic  cells.  He  explained  that 
most  producers  whose  milk  is  pooled 
under  Federal  Order  40  have  been  tested 
five  times  a  month  for  the  past  several 
months,  with  test  results  reported  to  the 
producers.  The  witoess  stated  that 
MMPA's  average  SCC  for  1992  was 
308,000,  according  to  record  data. 
However,  he  stated,  this  average  is 
based  upon  one  SCC  test  per  farm  per 
month.  The  witoess  explained  that  in 
comparing  data  collected  for  the  past  six 
months,  one  test  per  month  versus  five 
tests  per  month,  the  cooperative's 
average  SCC  could  increase  by  as  mudi 
as  50,000.  Another  MMPA 
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representative  testified  that  the 
proposed  neutral  zone  had  been 
reduced  from  the  initial  proposal  to 
between  300,000  and  450.000  to  better 
reflect  current  data  with  regard  to 
average  SCCs  in  Order  40. 

According  to  an  MMPA  witness,  an 
adequate  number  of  times  per  month  to 
test  a  herd  for  SCC  would  be  the  number 
of  times  currently  used  for  butterfat, 
four  or  five  times.  The  witness  stated 
that  the  functional  value  of  milk 
changes  as  soon  as  the  SCC  exceeds 
about  100.000.  He  stated  that  one  of  his 
research  studies,  which  was  conducted 
under  ideal  conditions,  indicated  that  as 
SCCs  change  from  zero  to  1,300,000, 
cheese  yields  decline  an  additional  two 
to  three  percent.  Tlie  witness  also  stated 
that  there  is  a  maximum  yield  loss  of 
about  two  percent  when  SCCs  change 
from  100,000  to  750.000. 

MMPA  supported  the  SCC  adjustment 
on  all  milk  in  a  brief  filed  after  the 
reopened  hearing.  The  brief  asserted 
that  the  recommended  decision 
recognizes  the  impact  that  SCC  levels 
have  on  the  functional  value  of  milk  for 
both  fluid  and  manufacturing 
processors.  The  brief  noted  that  the 
difiierence  in  the  Class  I  differentials 
between  the  Ohio  and  Indiana  orders 
greatly  exceed  the  four  to  six  cents  per 
hundredweight  identified  as  the 
potential  effect  on  a  Class  I  handler's 
price  resulting  from  the  somatic  cell 
adjustment. 

The  regional  dairy  director  for 
National  Farmers  Q^anization  (NFO) 
testified  in  opposition  to  the  inclusion 
of  a  somatic  cell  adjustment.  The 
witness  stated  that  uniformity  in  the 
pricing  provisions  of  Orders  40.  33.  36. 
and  49  is  of  overriding  importance  and 
urged  the  Secretary  to  adopt  the  same 
MCP  programs  for  all  orders.  The 
witness  argued  that  because  of  the 
degree  of  overlap  in  milksheds  and  sales 
between  these  orders,  differences  in 
order  provisions  will  cause  confusion 
and  disorderly  marketing  conditions. 

The  NFO  witness  observed  that  SCC 
is  only  one  of  several  factors  in  NFO's 
and  other  quality  programs.  The  witness 
stated  that  the  incorporation  of  an  SCC 
adjustment  would  destroy  the  flexibility 
of  volimtary  quality  programs.  The  NFO 
witness  stated  that  adoption  of  an  SCC 
adjustment  would  overstate  the 
importance  of  SCC  among  other  factors 
used  in  determining  milk  quality  and 
elevate  SCCs  to  a  disproportionate  role 
in  determining  the  value  of  milk.  He 
argued  that  this  disproportionate 
emphasis  on  SCCs  is  exacerbated  by  the 
inherent  vagaries  of  testing  for  SCCs. 

The  NFO  representative  stated  that 
somatic  cell  count  is  one  of  the  more 
volatile  variables  in  the  measurement  of 


milk  quality  and  can  vary  significantly 
within  the  same  lerd.  The  witness 
noted  that  a  MM  >A  witness  testified  at 
the  multiple  con  ponent  pricing  hearing 
for  Orders  33, 361  and  49  that  tests  for 
SCC  are  much  leks  precise  than  tests  for 
butterfat  or  prote  in.  The  NFO  witness 
explained  that  tt  e  variations  in  SCC 
tests  within  a  he  d  during  a  month  are 
much  greater  tha  a  for  butterfat  or 
protein. 

A  Kraft  witnes  i  stated  at  the  initial 
hearing  that  Krai  supports  the  inclusion 
of  somatic  cell  aa  justments  in  any 
component  pricifig  plan.  The  witness 
noted  that  testimpny  and  evidence  in 
previous  hearings,  as  well  as  in  this 
hearing,  reveal  that  there  is  a  reduction 
in  cheese  yield  a !  somatic  cell  levels  > 
increase,  thus  loi  raring  the  value  of 
protein  in  milk. 

Ehiring  the  inil  al  hearing,  the  witness 
for  Country  Fres  i.  Inc.  (Country  Fresh), 
a  fluid  milk  and  Ilass  II  processor  in 
Order  40,  suppoi  ted  an  SCC  adjustment 
on  all  classes  of  i  nilk,  but  recommended 
that  the  size  of  tli  e  proposed  adjustment 
be  reduced  substfmtially.  Under  his 
recommended  cljanges  to  the  proposal, 
the  witness  stated  that  based  on  the 
peak  cheese  pricf  s  during  1992.  the 
maximum  plus  atid  minus  somatic  cell 
adjustments  would  have  been  15  cents 
a  himdredweigh^  He  argued  that 
combined,  this  ^uld  create  a  range  of 
about  30  cents,  ai  the  most  the  market 
can  bear  withouticreating  a  disincentive 
against  receivinglhieh-quality  milk. 

The  witness  ndted  that  effective  July 
1. 1993.  the  cap  an  the  SCC  for  Grade 
A  milk  will  be  790.000.  The  witness  and 
Coimtry  Fresh's  brief  argued  that  the 
proposed  neutral  zone  of  300,001  to 
500,000  and  MM^^A's  modified 
proposed  neutral  zone  of  300.001  to 
450,000  are  too  h  gh.  The  witness 
testified  that  the  i  verage  somatic  cell 
coimt  in  the  Soul  lem  Michigan 
marketing  area  is  approximately 
340,000.  accordii  g  to  the  market's 
largest  cooperatii  e.  Therefore,  the 
vdtness  suggestea  that  the  appropriate 
neutral  zone  be  300,000  to  399,999  and 
the  highest  bracket  700.000  and  up. 

The  witness  cotitinued  by  stating  that 
if  the  somatic  cell  program  is  modified 
as  suggested,  Coi^try  Fresh  could 
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there  are  other  fiactors  involved  in  high 
quality  milk  besides  SCC. 

In  an  exception  to  the  recommended 
decision,  in  testimony  during  the 
reopened  hearing,  and  in  a  post-hearing 
brief,  Country  Fresh  changed  its 
position  and  expressed  opposition  to  an 
SCC  adjustment  to  milk  used  in  Class  I. 
During  the  reopened  hearing  and  in  a 
post-hearing  brief.  Coimtry  Fresh 
proposed  to  modify  the  recommended 
Southern  Michigan  somatic  cell 
adjustment  to  be  similar  to  the  SCC 
adjustment  on  Class  H.  m,  and  producer 
milk  adopted  in  the  Ohio  Valley. 
Eastern  Ohio-Western  Pennsylvania, 
and  Indiana  marketing  orders.  Country 
Fresh's  brief  filed  after  the  reopened 
hearing  stated  that  the  handler  currently 
does  not  adjust  for  SCC  on  the  milk  it 
purchases. 

The  Country  Fresh  witness  testified 
that  luiiformity  of  pricing  provisions 
across  Federal  orders  is  important 
because  a  substantial  overlap  in  Class  I 
sales  and  raw  milk  procurement  exists 
between  Indiana,  Ohio,  and  Michigan. 
The  witness  stated  that  the  SCC 
adjustment  on  Class  I  milk  in  the 
recommended  decision  does  not  apply 
in  either  the  Indiana  or  the  Ohio  Valley 
Federal  orders. 

Country  Fresh's  brief  asserted  that 
implementing  an  SCC  adjustment  on 
Class  I  milk  in  Southern  Michigan  but 
not  the  surrounding  areas  would  change ' 
the  Class  I  price  relationship  between 
these  orders.  The  brief  stated  that 
disruptive  and  inequitable  marketing 
conditions  would  result  for  handlers 
regulated  under  the  Southern  Michigan 
order  relative  to  handlers  regulated 
imder  orders  in  which  no  SCC 
adjustment  is  made,  llie  brief 
contended  that  evidence  presented  at 
either  the  initial  or  reopened  hearing 
did  not  justify  an  increase  in  the  cost  of 
Class  I  milk  in  Southern  Michigan 
relative  to  neighboring  orders. 

The  Coimtry  Fresh  witness  estimated 
that  on  a  total  milk  supply  basis,  the 
SCC  adjustment  for  .each  Class  I  handler 
could  potentially  affect  the  Class  I  price 
from  four  to  six  cents  per 
hundredweight.  The  witness  stated  that 
the  impact  of  SCC  has  not  been  this 
great  in  the  Indiana  Federal  order, 
where  the  adjustment  is  not  based  on 
the  total  milk  supply  as  was 
recommended  in  Southern  Michigan. 

Country  Fresh's  exception  and  brief 
agreed  that  lower  SCC  levels  have  some 
value  to  fluid  milk  processors.  However, 
both  the  exception  and  brief  argued  that 
no  difference  exists  whether  milk  is 
processed  in  Michigan  or  in  Indiana; 
thus  no  distinction  should  be  made 
between  these  markets  based  on  SCC 
pricing.  In  addition,  the  witness  stated 


that  it  is  not  passible  to  relate  somatic 
ceil  levels  to  a  value  on  Class  I  milk  (v 
to  the  qiecific  value  adjustments 
recommended  in  the  decision. 
Witnesses  for,  and  Iniefs  and 
exceptions  filed  by,  the  Kroger 
Company  (Kroger),  Dean  Foods 
Company  (Dean),  and  the  Milk  Industry 
FouiMlation  (MIF)  opposed  the  inclusion 
of  somatic  cell  counts  as  part  of  the 
pricing  structure  as  it  would  relate  to 
Class  I  fluid  handlers.  Kroger  operates  a 
pool  distributing  plant  regulated  under 
Order  40.  Dean  has  been  marketing  milk 
in  the  Southern  Michigan  market  for 
over  30  years  and  operates  a  bottling 
plant  known  as  Liberty  Dairy  in  Evert, 
Michigan.  MIF  is  a  national,  trade 
association  with  215  member  oanpanies 
located  in  all  50  states  that  process 
nearly  80  percent  of  all  fluid  milk 
products  nationvdde. 

The  division  manager  of  milk 
procurement  for  Kroger  anued  that 
there  is  no  econ<Mnic  )ustificatian  to 
include  a  sconatic  c^  adjustment  on 
Class  I  sales  or  any  daas  D  and  in 
products  such  ae  raw  fluid  milk 
inventory,  half  and  halt  9gptog.  Class 
in  shrinkage,  and  sales  of  surplus 
cream.  Accqrding  to  the  witness,  the 
prioe  or  product  yields  of  these  items 
are  not  influence  by  the  amount  of 
protein  in  the  raw  niilk  used  in  their 
nMBttlMture.  Additionally,  the  witness 
argued,  adoptioa  of  the  MMPA  proposal 
would  ntke  it  impossihle  for  jsrocessors 
to  recover  the  cost  of  thoe  products  and 
would  create  inequitable  and 
uncompetitive  Class  U  and  Class  m 
market  conditions  for  Order  40 
processors  compued  to  their 
competitors  regulated  under  other 
ordos. 

The  Kroger  representative  omtinued 
by  stating  that  Kroger  is  not  opposed  to 
a  proposal  which  introduces  multiple 
component  i»icing  wtth  protein  pricing 
and  a  somatic  cell  adjustment  for  milk 
processed  in  Clasa  0  and  m  used-to- 
produce  products.  The  witness  stated 
that  if  the  MMPA  i»oposal  is  modified 
accordingly  the  MCP  plan  ^*»»nbinfld 
with  a  somatic  ceU  count  adiustmant 
would  ha\'e  a  potential  benefit  to 
producers  and  processors  Kjager» 
opposition  to  an  SCC  admstment  on 
Class  I  milk  was  reiterated  m  an 
exception  to  the  recommended  decision. 

The  Kroger  witness  and  MIF's  brief 
argued  that  adoption  of  an  SCC 
adjustment  on  milk  used  in  Class  I 
would  result  in  disruptive  and 
inequitable  marketing  conditions  for 
Order  40  handlers  versus  their 
competitors  in  other  maricets  where  the 
provision  does  not  exist.  The  Kroger 
witness  and  MIF  noted  that  a  somatic 
cell  count  adjustment  would  eliminate 


I 


the  advance  knowledge  fluid  milk 
processors  currently  have  of  the  Class  I 
price  and  force  handlers  to  estimate  the 
value  of  somatic  cells  for  the  current 
month's  price.  The  Kroger 
representative  claimed  that  the  proposal 
would  influence  the  value  of  Class  I 
milk  based  on  the  SCC  level  in  raw 
milk. 

MIF  expressed  ctmcem  that  milk 
processors  would  incur  inovased  costs 
from  milk  with  fow  SCCs  that  they 
would  be  unable  to  recover  from 
product  sales  because  consumers  are 
unable  to  diSnentiate  between  low  and 
high  SCC  milk.  MIPs  exception  also 
contended  that  increased  costs  from 
both  procuring  low  SCC  milk  and  more 
frequent  product  testing  would  lead  to 
higher  retail  prices  for  milk  and  a 
decrease  in  fluid  milk  sales.  Exceptions 
to  the  reoHnmended  decision, 
testimony  during  Uie  reopened  hearing, 
and  post-hearing  briefs  filed  by  MIF 
reiterated  these  arguments  opposing  an 
SCC  adjustment  on  Qass  I  milk. 

According  to  MIFs  brief,  there  is  no 
quantifiable  scientific  evidence  that  the 
level  of  somatic  cells  results  in  any 
appredaUe  difierence  in  the  attributes 
of  fluid  milk,  particularly  attributes 
which  would  be  discernible  by 
oansumers.  MJF  described  the  testimony 
of  MMPA  as  failing  to  make  an  absolute 
statement  regarding  quantifiable 
economic  benefits  to  fluid  milk  use 
resulting  from  lower  somatic  cell 
counts  MIF  stressed  that  there  is  no 
need  to  pay  a  pmnium  for  reduced 
SCCs  when  the  permissible  count  is 
being  reduced  by  regulations,  to  briefs, 
MIF  and  NFO  questioned  whether  it  is 
appropriate  for  the  Federal  order  system 
to  adopt  a  polic>  and  administer 
practices  wdiich  allocate  economic 
advantages  ano  oisadvantages  among 
certain  segments  of  the  dairy  industry. 

The  witness  for  Dean  Foods  stated 
that  there  is  no  scientific  evidence 
whidi  shows  that  handlers  or 
consumers  benefit  from  lower  somatic 
cell  counts  and  that  the  inclusion  of 
SCC  adju8tm«its  in  the  pricing  structure 
of  producer  milk  within  the  Federal 
order  system  would  ultimately  be  borne 
by  the  consumer.  However,  the  witness 
stated.  Dean  supports  the  inclusion  of 
SCC  premiums  in  Class  U  or  Class  HI 
producer  milk  where  there  is  evidence 
of  improved  yields  due  to  reduced 
levels  of  somatic  cells. 

Dean  Foods'  exception  reiterated 
arguments  macle  by  Country  Fresh  and 
MIF.  Additionally,  Dean's  exception 
noted  that  a  six  cent  per  hundredweight 
adjustment  in  the  Class  I  price  would 
equal  0.005  cents  per  gallm  and  would 
amount  to  additional  costs  between 
$180,000  and  $200,000  per  year  for  the 


Liberty  Dairy  bottling  plant.  The 
exception  stated  that  the  plant,  at  which 
85  to  90  percent  of  receipts  are  used  in 
Class  I,  currently  has  a  premium 
program  whidi  includes  an  SCC 
adjustment  as  one  of  the  factors  in 
pricing  milk.  Dean  noted,  however,  that 
SCC  alone  is  not  considered  to  be  a 
quahty  enhancer  for  Class  I  products. 

The  Leprino  panel  that  testified  in  the 
original  hearing  stated  that  Leprino 
supports  the  inclusion  of  SCC 
adjustments  to  value  protein  properly  as 
long  as  other  basic  milk  quality  criteria 
are  achieved,  notably  low 
psychrotrophic  bacteria  count  and  low 
raw  bacteria  count.  Additionally,  the 
panel  also  testified  that  Leprino  opposes 
quality  adjustments  for  Class  I  milk 
unless  it  can  be  clearly  demonstrated 
that  there  is  a  discemable  benefit  to  the 
C3ass  I  handler.  The  panel 
recommended  that  yield  £M:tors  used  to 
value  somatic  cell  counts  should  be 
conservative,  given  the  conflicting 
scientific  evidence,  and  should  be 
uniform  across  Federal  orders. 

According  to  testimony  at  the  original 
hearing  by  the  Leprino  production 
manager,  Leprino  participetes  in  milk 
quahty  programs  based  on  several 
parameters,  providing  incentives  for 
producws  with  high-quality  milk  and 
disincentives  for  inferior<|uality  milk. 
The  witness  noted  that  in  the  MCP 
hearing  for  Orders  33,  36,  and  49.  three 
studies  were  introduced  into  evidence 
and  referenced  in  the  recommended 
decision  to  justify  adjusting  the  protein 
payment  by  SCCs.  However,  the  witness 
argued  that  each  study  shows  different 
yield  impacts  at  difierent  SCC  levels  in 
raw  milk.  The  witness  also  noted  a 
study  which  indicates  that  SCCs  may 
affect  yields,  but  day-to-day  changes  in 
milk  composition  obscure  the  effiect. 
The  witness  pointed  out  that  a  study  by 
one  of  the  MMPA  witnesses  states  that 
payment  for  milk  quality  should  not  rest 
solely  cm  somatic  cell  counts. 

The  Leprino  witness  testified  that 
scientific  evidence  indicates  that  the 
greatest  yield  benefits  are  at  a  level  of 
100,000  to  200.000  and  greatest  yield 
losses  are  above  500,000.  TTie  witness 
noted  that  the  SCC  limit  under  the  PMO 
soon  will  be  adjusted  to  750,000.  He 
stated  that  Leprino's  proposal  offers  an 
adjustment  of  plus  20  cents  to  minus  20 
cents  for  legal  Grade  A  milk  and 
includes  a  prerequisite  of  other  milk 
quality  conditions  that  can  affect  cheese 
yield.  The  witness  recommended  that 
USDA  use  a  conservative  approach 
given  the  Department's  limited 
experience  with  mandated  milk  quality 
criteria  for  payment  purposes.  The 
witness  urged  that  the  adjustments  be 
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unifonn  between  all  Federal  orders  to 
ensure  orderly  marketing. 

The  Leprino  quality  assurance 
director  testified  that  the  two  methods 
for  testing  for  the  level  of  SCC  are  direct 
microscopic  cell  count  (DMSCX!)  and 
optical  somatic  cell  count  (OSCC).  She 
stated  that  the  DMSGC  is  a  tedious 
method  which  takes  extensive  training 
and  precision  to  perform  and  is  used  to 
calibrate  electronic  methods.  She 
estimated  that  equipment  for  performing 
SCC  tests  by  the  OMSCC  method  costs 
about  $4,000.  According  to  the  witness, 
the  OSCC  methods  are  easily  performed, 
generally  more  precise,  and  are  less 
labor  intensive  than  the  DMSCC.  The 
«vitness  stated  that  the  unit  cost  for 
equipment  is  between  S40.000  and 
$100,000  and.  when  combined  with 
infra-red  component  testing  systems, 
could  range  from  $150,000  to  $200,000. 

The  Leprino  quality  witness 
expressed  opposition  to  the  proposed 
order  amendment  which  would  allow 
no  adjustment  to  a  producer's  protein 
price  if  an  average  SCC  was  not 
available  for  the  month.  The  witness 
claimed  that  processors  would  not  be 
able  to  reduce  pajmients  on  high  SCC 
milk  if  testing  is  not  mandated. 
Therefore,  the  witness  luged  that  testing 
be  conducted  no  less  than  five  times  per 
month  with  at  least  one  test  per  week. 
Furthermore,  the  witness  recommended 
that  if  no  tests  are  available,  the  handler 
should  assiune  the  milk  &lls  in  the 
highest  adjustment  category  of  750,000 
so::  i>er  milliliter. 

The  quality  witness  for  Leprino 
testified  that  in  addition  to  ^C,  raw 
bacterial  count  (SPG)  and 
psychrotrophic  bacteria  also  have  a 
direct  influence  on  milk  quality  and 
hence  its  value  to  a  processor.  The 
witness  stated  that  SPC  gives  an 
indication  of  sanitary  practices  around 
milking,  and  transferring  and  the  storage 
of  milk.  The  witness  claimed  that  SPC 
has  been  recognized  and  widely  used  as 
a  basis  for  valuing  milk.  She  added  that 
psychrotrophic  bacteria  are  those 
bacteria  capable  of  appreciable  growth 
under  commercial  refrigeration, 
regardless  of  the  optimal  growth 
temperature  of  the  organisms. 
According  to  the  witness,  such  bacteria 
degrade  protein  and  fats,  causing  off^- 
flavors,  odors,  slime  formation,  and 
reduction  in  cheese  yields. 

Leprino's  exception  to  the 
recommended  decision  stated  that  the 
adoption  of  one  quality  attribute  (SCC) 
as  a  requirement  for  milk  pa>'ment 
purposes  without  consideration  of  the 
other  raw  milk  quality  attributes 
opposes  all  the  market  practices 
currently  operating  in  the  Southern 
Michigan  order.  The  exception  urged 


that  if  milk  qi 
imder  the  order,!i 
should  be  simils 
used  by  almost  i 
exception  assert^ 
would  include : 
milk  quality  at 


or  make  deducti^ 
long  as  the  total  \ 
producers  reflecf 
minimimi  pay  pi 


option  to  use  adj 
the  effect  of  low  { 
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1  of  the  handlers.  The 

that  this  program 
iultiple  minimum  raw 
.butes  such  as  raw 
bacteria  counts  ^d  psychrotrophic 
bacteria  coimts.  I 

In  a  brief  filed  lafter  the  reopened 
hearing,  NCI  conjtended  that  a  specific 
schedule  of  SCCjadjustments,  such  as 
was  included  in  the  reconmiended 
decision,  shouldinot  be  included  as  part 
of  the  order.  Theibrief  suggested  that  the 
order  provisionsjshould  include 
authority  for  haiidlers  to  submit 
individual  plans  for  market 
administrator  ai^roval  to  pay  premiums 
ins  based  on  SCC  as 
layment  to  all 
Uie  monthly 
.   ,  .    ice  imder  the  order. 
The  brief  contended  that  this  system 
would  permit  infividual  handlers  the 
istments  that  reflect 
tr  high  SCC  milk  on 
duct  production 
a  rigid  schedule  of 
,  Ijustments  in  milk 
costs  based  on  various  levels  of  SCC. 

A  somatic  cell  tount  adjustment 
should  be  adoptod  because  it  reflects  the 
value  of  the  level  of  somatic  cells  • 
contained  in  mill.  The  adjustment  will 
be  on  protein  prices  received  by 
producers  for  all  producer  milk.  There 
was  significant  tKtimony  during  the 
initial  hearing  thiit  elevated  levels  of 
somatic  cells  dinjinish  the  functional 
value  of  milk  in  i\\  uses.  A  reduction  in 
the  yield  of  cheese  and  other  curd-based 
manufactured  products,  an  increased 
rate  of  off-flavor4  and  a  reduction  in  the 
shelf-life  of  fluid  iproducts  all  result 
from  elevated  le\^ls  of  somatic  cells. 
The  proponents'  proposed  neutral 
zone  of  300,000  tb  450,000  has  been 
reduced  to  between  301,000  and 
400,000  to  better  reflect  the  market's 
average  somatic  cell  count  and  to 
correspond  more;Closely  with  the 
multiple  component  pricing  plan 
adopted  for  Ord^  33,  36  and  49. 
Although  increments  of  100,000  were 
proposed,  this  decision  breaks  down 
somatic  cell  adjustments  into 
increments  of  501)00.  Increments  of 
50.000  assure  pr(^ucers  that  if  slight 
testing  inaccuracies  (which  may  be 
greater  in  the  cas(  i  of  somatic  cells  than 
for  butterfat  or  pr  jtein)  cause  their 
protein  price  4o  b  j  adjusted  to  the  next 
level,  that  adjustment  will  not  represent 
the  entire  value  of  a  100,000  increment 
of  SCC. 

In  addition,  he*  ause  of  the  reduction 
in  the  maximum  >ermissible  SCC, 
750,000  and  over  will  become  the 


maximum  increment  for  which  protein 
prices  will  be  adjusted  for  somatic  cell 
content.  It  is  possible  that  some  Grade 
A  producers  may  have  an  average  SCC 
of  750,000  or  more  for  a  month  without 
losing  Grade  A  status  because  of 
differences  between  the  market 
administratora  and  health  departments 
in  the  number  of  leucocyte  (somatic 
cell)  tests  taken  in  a  given  period  of 
time.  In  cases  where  a  handler  has  not 
determined  a  monthly  average  SCC  for 
a  producer,  it  will  be  determined  by  the 
market  administrator. 

Because  the  value  of  milk  has  been 
shown  to  be  affected  by  the  level  of 
somatic  cells,  appropriate  adjustments 
must  be  determined  to  apply  to  the 
various  levels  of  somatic  cells.  These 
adjustments  will  be  used  to  adjust  the 
protein  prices  paid  to  individual 
producers.  The  somatic  cell  adjustment 
to  producer  protein  prices  will  be 
computed  by  multiplying  the 
appropriate  constant  for  increment  of 
somatic  cell  coimt  by  the  monthly 
average  40-pound  block  cheese  price  at 
the  National  Cheese  Exchange  as 
published  monthly  by  the  Dairy 
Division.  The  resulting  somatic  cell 
adjustment  will  be  added  to  or 
subtracted  from  the  protein  price  ]>aid  to 
producers. 

The  somatic  cell  adjustment  to  be 
used  in  determining  protein  prices  paid 
to  producers  is  derived  from  the 
reduction  in  cheese  yield  as  the  somatic 
cell  level  goes  from  zero  to  1,000,000, 
converted  to  a  value  per  pound  of 
protein.  The  evidence  contained  in  the 
hearing  record  shows  that  there  is  a  one 
percent  reduction  in  cheese  yields  as 
somatic  cells  increase  to  100,000,  and 
cheese  yields  decline  an  additional  two 
to  three  percent  as  somatic  cells 
increase  from  100,000  to  1,000.000. 
There  is  also  a  maximum  yield  loss  of 
about  two  percent  as  SCCs  increase  from 

100.000  to  750,000.  This  decision 
reflects  the  proportional  change  in 
cheese  yields  as  the  SCC  level  changes. 

The  constant  to  be  used  for 
calculating  somatic  cell  adjustments 
was  computed  by  dividing  the  change  in 
cheese  yields  attributable  to  changes  in 
somatic  cell  counts  by  a  representative 
protein  test  of  producer  milk  (3.2 
percent).  As  proposed,  the  adjustment  to 
the  producer  protein  price  for  somatic 
cell  content  would  be  computed  by 
dividing  the  product  of  the  cheese  price 
and  a  factor  that  varies  with  the  somatic 
cell  level  by  the  representative  protein 
percent  used  in  calculating  the  handler 
protein  price. 

MMPA's  proposed  factors  varied  from 
.20  for  a  somatic  cell  count  below 

100.001  to  -.20  for  a  somatic  cell  count 
above  750.000.  Leprino's  proposed 
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factors  varied  from  .20  to  -  .25,  and 
Country  Fresh  proposed  factors  varied 
from  .128  to  -  .128.  This  decision 
includes  factors  that  vary  from  .25  to 
-  .25  and  are  based  on  the  reduction  in 
cheese  yield  associated  with  varying 
somatic  cell  counts.  Although  .20  was 
the  maximum  positive  factor  proposed. 
.25  should  not  overcorapensate 
producers  for  producing  the  highest 
quality  milk. 

The  factors  adopted  in  this  decision 
are  similar  to  the  ones  proposed,  with 
the  largest  difference  occurring  at  SCC 
levels  below  151,000  and  above 
500,000.  Record  testimony  reveals  that 
milk  containing  between  100,000  and 
200,000  SCC  yields  the  greatest  benefits 


and  milk  containing  more  than  500,000 
SCC  yields  the  greatest  losses  in  cheese 
production.  Evidence  also  reveals  that 
SCC  per  milliliter  of  milk  typically 
ranges  between  200,000  and  400,000. 
Therefore,  it  is  logical  to  assume  that  the 
majority  of  Order  40  producers'  SCCs 
will  fall  within  the  200.000  to  400.000 
range. 

As  shown  in  Table  1,  the  factors  to  be 
used  in  adjusting  handler  and  producer 
protein  prices  for  somatic  cell  content 
do  not  reflect  a  linear  relationship 
between  cheese  yields  and  somatic  cells 
because  the  relationship  between  these 
factors  is  not  linear.  Dividing  these 
factors  by  a  standard  protein  content  of 
3.2  yields  the  constants  shown  in  Table 


1  to  be  used  for  computing  the  somatir 
cell  adjustment.  Use  of  a  constant 
substantially  simplifies  the  computation 
of  the  somatic  cell  adjustment  without 
changing  the  corresponding  value.  This 
result  occurs  because  the  protein 
percentage  must  change  by  a 
considerable  amount  before  the 
adjustment  will  change.  Therefore,  the 
somatic  cell  adjustment  will  be 
calculated  by  multiplying  the  constant 
corresponding  to  each  somatic  cell 
count  inter\al  by  the  average  price  of 
40-pound  block  cheese  at  the  National 
Cheese  Exchange  as  reported  monthly 
by  the  Dairy  Division. 


TABLE  1  .-FACTORS  AND  CONSTANTS  TO  BE  USED  IN  COMPUTIN(^THE  SOMATIC  CELL  ADJUSTMENT 


1  to  50,000 

51.000  to  100,000 
101 .000  to  150,000 
151,000  to  200,000 
201 ,000  to  250,000 
251 ,000  to  300,000 
301 ,000  to  350,000 
351 ,000  to  400,000 
401 ,000  to  450.000 
451 .000  to  500.000 
501 .000  to  550.000 
551 .000  to  600,000 
601 ,000  to  650,000 
651 .000  to  700.000 
701 .000  to  750.000 
751 .000  to  above  ... 


Several  hearing  participants  indicated 
that  there  is  a  great  deal  of  overlap  in 
milk  procurement  and  Class  I  sales 
between  Order  40  and  Orders  33.  36, 
and  49  and  stressed  the  importance  of 
uniformity  between  the  orders.  This 
decision  differs  from  the  MCP  plan 
adopted  for  Orders  33,  36.  and  49 
because  it  recommends  a  somatic  cell 
adjustment  on  all  producermilk.  as 
proposed.  There  is  no  reason  to  believe 
that  the  resulting  difference  between  the 
orders  will  have  an  adverse  effect  by 
allowing  Order  40  handlera  a 
competitive  advantage  over  Orders  33. 
36.  and  49.  or  vice  versa. 

Although  there  is  considerable 
overlap  in  the  production  areas  of  these 
four  markets,  significant  differences 
currently  exist  in  the  prices  paid  to 
producers  located  in  the  same 
production  areas  but  pooled  imder  :- 
different  orders.  It  is  not  likely  that  the 
considerably  smaller  differences  in 
somatic  cell  adjustments  to  producer 
protein  prices  will  cause  marketing 
disorders  in  milk  procuremenr 


Constants  for 
computing  the  so- 
matic cell  adjust- 
ment 

078125 

■062500 

.046875 

.031250 

.015625 

.0078125 

0000000 

.0000000 

-  .0078125 

-.015625 

-.0234375 

-.031250 

-.0390625 

-.046875 

-.062500 

-  .078125 


arrangements  between  the  four 
marketing  areas. 

Regarding  assertions  that  somatic  cell 
adjustments  would  increase  Class  I 
handlers'  cost  of  milk  significantly,  it  is 
unlikely  that  any  handler's  total  milk 
receipts  would  vary  greatly  from  the 
market's  average  SCC.  Even  handlers 
with  a  somatic  cell  average  in  the 
201.000-250.000  range  will  pay  an  SCC 
adjustment  of  no  more  than  about  6 
cents  per  hundredweight,  which  would 
still  resuh  in  a  lower  Class  I  price  than 
is  effective  in  any  of  the  other  three 
marketing  areas.  It  is  also  probable  that 
application  of  somatic  cell  adjustments 
to  milk  used  in  Classes  II  and  III.  but  not 
in  Class  I,  would  result  in  Class  I 
handlers  receiving  lower-quality  milk 
fit)m  suppliers  without  the  payment  of 
additional  premiiun.. 

The  effiect  of  somatic  cell  adjustments 
on  the  advance  nature  of  Class  I  prices 
should  be  expected  to  be  minimal.  The 
somatic  cell  adjustments  are  a  very 
small  portion  of  the  cheese  price  and 
any  changes  from  month  to  month 


would  be  correspondingly  small  in 
relation  to  changes  in  the  cheese  price. 
In  addition,  the  biggest  factor  in  Class  I 
price  movements  is  the  amount  of 
change  in  the  M-W  price,  which  can  be 
expected,  on  average,  to  represent  ten 
times  the  change  in  the  cheese  price. 

The  argument  that  somatic  cell  counts 
have  wider  fluctuations  than  butterfat  or 
protein  tests  is  apparently  valid. 
However,  the  hearing  record  does  not 
contain  evidence  that  any  problems 
resulting  fit)m  variability  in  testing 
outweighs  the  benefits  of  including  SCC 
adjustments  in  the  MCP  plan.  As 
specified  in  the  Agricultural  Marketing 
Agreement  Act  of  1937,  one  of  the 
functions  of  the  market  administrator  is 
"Providing  •  *  •  for  the  verification  of 
weights,  sampling  and  testing  of  milk 
purchased  from  producers."  7  U.S.C. 
608c(5)(E).  Because  the  market 
administratOT  will  now  be  verifying  the 
sampling  and  testing  of  milk  for  somatic 
cells,  the  variation  in  somatic  cell  levels 
due  to  testing  should  be  minimized 
much  as  the  differences  in  butterfel  tests 
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due  to  testing  variations  were 
minimised  when  the  Federal  milk  order 
pronam  was  first  instituted. 

Tbe  Agricultural  Marketing 
Agreement  Act  in  7  U.S.C.  §  608c(5) 
authorizes  the  Secretary  to  adjust 
minimum  prices  paid  to  producers 
based  upon  the  quality  of  the  milk 
purchased.  Therefore,  the  argument  that 
somatic  cells  cannot  be  used  as  a 
criterion  for  adjusting  a  producer's  pay 
price  is  invalid.  Furthermore,  the 
bearing  record  shows  that  the  level  and 
presence  of  somatic  cells  directly  affect 
the  quality  and  grade  of  milk  in  that 
SCCs  above  a  certain  level  result  in  the 
loss  of  a  producer's  Grade  A  permit. 

Record  evidence  indicates  that  SCC  is 
only  one  of  the  factors  that  affect  milk 
quality,  However,  there  is  not  enough 
substantial  evidence  to  include  other 
factors,  such  as  psychrotrophic  and  raw 
bacteria  count,  as  crit«ia  used  to 
determine  milk  quaUty  for  payment 
purposes.  Testimony  indicates  that 
there  may  be  merit  in  including  other 
quality  factors  besides  SCC  in  Federal 
milk  order  pricing,  but  further  study  of 
the  role  of  such  other  factors  in  affecting 
the  value  of  milk  is  needed.  In  any  case, 
the  inclusion  of  other  quality  factors  in 
this  proceeding  goes  beyond  the  scope 
of  the  hearing  notice. 

Because  the  NCI  proposal  for 
individual  handler  SCC  plans  was  not 
included  in  the  notice  for  either  the 
initial  or  the  reopened  hearing,  thus 
precluding  an  opportunity  for  cross- 
examination,  it  cannot  be  considered  as 
an  alternative  to  the  proposed  or 
recommended  SCC  adjustment 
schedule.  It  should  be  noted  that 
adjusting  the  minimum  producer  milk 
price  for  SCC  does  not  preclude  other 
premiums  paid  by  the  handler 

5.  Administrative  Assessment 

The  maximum  allowable  rate  of 
assessment  to  be  paid  by  handlers  to 
cover  the  cost  of  administering  the 
Southern  Michigan  order  should  be 
increased  to  4  cents  per  hundredweight. 
The  assessment  would  continue  to  be 
applied  to  the  same  milk  to  which  the 
present  assessment  applies.  The  Act 
specifies  that  persons  who  are  regulated 
shall  pay  the  cost  of  operating  the 
program  through  an  assessment  on  the 
milk  handled  by  regulated  persons  who 
are  defined  as  handlers  under  the  order. 
The  present  2-cent  per  hundredweight 
maximum  allowable  rate  of  assessment 
has  been  provided  for  the 
administration  of  Order  40  since  the 
order  became  effective  on  December  1, 
1960. 

The  2-cenl  increase  in  the  maximum 
allowable  rate  was  proposed  by  MMPA. 
During  the  initial  hearing,  a  witness  for 
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The  Ohio  Vi 
Western  Pei 
Michigan  and 
Peninsula  ord< 


the  cooperativd  association  testifiM  that 
the  present  ceiling  on  the  deduction  rate 
for  administrat  ve  services  does  not* 
adequately  con  pensate  the  market 
administrator  f  >r  all  services  rendered 
In  a  post-hearii  g  brief,  MMPA  stated 
that  the  market  administrator  should 
have  the  authority  to  collect  revenue 
necessary  to  perform  the  duties  required 
by  regulations.  There  was  no  other 
testimony  on  tl^is  proposal  at  the 
hearing.  NFO'sfbrief  expressed  support 
forMMPA's  pr(>posal. 

ley,  Eastern  Ohio- 
Ivania.  Southern 
ichigan  Upper 
(Orders  33,  36,  40  and 
44)  are  administered  under  the 
supervision  of  i  single  market 
administrator,  teadquartered  in 
Cleveland,  Ohi ).  Prior  to  1992,  Federal 
Orders  33  and  :  I6  were  administered  by 
another  market  administrator 

The  Balance  Sheets  and  Income  and 
Expense  Statei^ents  for  the 
Administrative.  Fund  are  compiled  by 
the  market  adn|inistrator  and  reported 
aimually  to  regelated  handlers  as  well 
as  to  otbei  intetested  parties.  Record 
data  for  the  yesrs  1990  and  1991  show 
that  the  administrative  expenses 
associated  with  the  operation  of  Orders 
40  and  44  exceeded  the  income  the 
market  admini^ator  received  from 
assessments  by!$80,000.  However,  when 
the  four  markets  were  consolidated  in 
1992,  income  exceeded  expenses  by 
$400,000.  The  change  indicates  that 
Orders  33  and  '.  6  are  bearing  some  of 
the  financial  re  sponsibilities  of  Orders 
40  and  44. 

The  witness  lor  MMPA  stated  that  the 
current  rates  ofjassessment  for  Federal 
Orders  33  and  96  are  higher  than  for 
4.  Furthermore,  the 
e  recent  recommended 
ers  33  and  36  sets  the 
able  deduction  rate  for 
ervices  at  4  cents  per 


Orders  40  and 
witness  noted, 
decision  for  O: 
maximum  alio 
administrative 
hundredweigh 
Handlers  an 
market  have  jo 


I  producers  serving  the 
itly  asked  that  a  new 
multiple  component  pricing  program  be 
provided  to  adjjist  the  value  of  milk 
used  by  regulated  handlers  and 
payments  to  producers.  The 
implementatioii  and  administration  of 
that  pricing  plan  for  Order  40  may 
require  the  purchase  of  some  new 
laboratory  equipment  and  the 
performance  oftadditional 
administrative  ^uties.  Many  of  the 
testing'expense  >  associated  with  the 
multiple  compi  nent  pricing  plan  would 
be  paid  for  witl  money  from  the 
marketing  servi  ce  fund.  However, 
because  the  val  le  of  milk  used  by 
handlers  in  Cla  >ses  1, 11  and  III  would  be 
established  on  he  basis  of  the  milk's 


butterfat,  protein,  fluid  carrier,  and 
somatic  cell  content,  some  of  the 
expenses  related  to  establishing  the 
level  of  these  factors  in  producer  milk 
likely  would  be  paid  for  with  money 
from  the  administrative  fund.  Thus, 
there  is  no  reason  to  expect  the 
expenses  of  administering  the  order  to 
decline. 

Providing  a  higher  maximum  rale  of 
assessment  in  the  order  does  not  mean 
that  the  higher  rate  will  apply 
automatically  when  the  amended  order 
becomes  effective.  The  amendment 
gives  the  market  administrator  the     . 
discretionary  authority  to  set  the  rate  at 
any  level  up  to  the  maximum  specified 
in  the  order  When  the  amended  order 
becomes  effective,  the  market 
administrator  may  decide  that  no 
change  in  the  effective  assessment  rate 
is  necessary  or  that  some  increase  to  a 
level  less  than  the  maximum  allowed  is 
warranted.  Further,  an  increase  in  the 
maximiun  rate  will  assure  that  Order  40 
will  bear,  with  Orders  33  and  36.  an 
equitable  share  of  the  cost  of  operating 
the  market  administrator's  office 

6.  Marketing  Service  Assessment 

The  maximum  rate  of  deduction  from 
payments  to  nonmember  producers  for 
the  cost  of  providing  marketing  services 
such  as  butterfat.  protein,  somatic  cell 
testing,  and  market  information  for 
nonmember  producers  should  be 
increased  to  7  cents  per  hundredweight 
under  the  Southern  Michigan  order  The 
increase  is  needed  to  assure  sufficient 
revenue  to  cover  the  expenses  incurred 
by  the  market  administrator  in 
providing  such  services  to  producers 
who  are  not  members  of  a  qualified 
cooperative  association.  Currently,  the 
maximum  allowable  deduction  for  such 
services  is  5  cents  per  hundredweight. 
Like  the  administrative  assessment,  this 
maximum  rate  has  been  effective  since 
December  1, 1960. 

During  the  initial  hearing,  Michigan 
Milk  Producers  Association  proposed 
that  the  maximum  allowable  assessment 
rate  for  marketing  services  be  increased 
to  7  cents  per  hundredweight.  The 
MMPA  representative  testified  that  the 
market  administrator  provides  services 
which  involve  verification  of  weights, 
samples  and  tests  of  milk  received  from 
producers,  as  well  as  providing  market 
information  to  producers  who  are  not 
members  of  a  cooperative  association. 
The  witness  and  MMPA's  post-hearing 
brief  stated  that  in  order  for  the  market 
administrator  to  adequately  perform  the 
duties  required  by  the  order,  he  must  be 
allowed  to  have  the  authority  to  collect 
the  revenue  necessary  to  provide  those 
services.  A  post-hearing  brief  filed  on 
behalf  of  NFO  supported  MMPA's 


proposal.  There  was  no  oppositicm  to 
theproposal. 

The  Ohio  Valley,  Eastern  Ohio- 
Western  Pennsylvania.  Southern 
Michigan  and  Michigan  Upper 
Peninsula  orders  (Orders  33,  36. 40  and 
44)  are  administered  imder  the 
supervision  of  a  single  maricet 
administrator,  headquartered  in 
Cleveland,  Ohio.  Prior  to  1992.  Federal 
Orders  33  and  36  were  administered  by 
another  market  administrator. 

The  Balance  Sheets  and  Income  and 
Expense  Statements  for  the  Mariceting 
Service  Fund  are  compiled  by  the 
market  administrator  and  reported 
annually  to  nonmember  producers  as 
well  as  to  other  interested  parties. 
Record  data  for  the  years  1990  and  1991 
show  that  the  expenses  inciurred  by  the 
market  administrator  in  providing 
marketing  services  exceeded  income  by 
about  $54,000.  In  1992,  when  the 
statements  for  the  four  markets  were 
combined,  expenses  exceeded  income 
by  approximately  $1 16,000. 

It  is  evident  from  the  foregoing  that 
the  5-cent  deduction  from  producer 
payments  for  marketing  services  in  the 
Southern  Michigan  rader  has  been 
inadequate  to  cover  the  costs  incurred 
in  the  performance  of  such  duties  by  the 
maricet  administrator.  It  also  shows  that 
the  financial  situation  worsened  when 
the  statements  were  combined  in  1992. 
The  increase  will  align  the  maximum 
marketing  service  assessment  rate  of 
Order  40  with  that  recently  adopted  for 
Orders  33  and  36.  In  addition,  the 
multiple  component  pricing  plan 
recommended  in  this  decision  will 
require  additional  testing  activities. 
Because  not  all  handlers  are  equipped  to 
make  all  of  the  determinations  that  will 
be  required  under  the  amended  order, 
many  of  these  duties  will  have  to  be 
performed  by  the  market  administrator 
responsible  for  administering  the  order. 

The  7-cent  maximum  rate  of 
deduction  for  marketing  services 
proposed  by  MMPA  should  be  provided 
in  Order  40.  The  higher  rate  should  give 
the  market  administrator  the  necessary 
flexibility  to  conduct  effective 
marketing  service  programs,  including 
any  additional  duties  relating  to  the 
implementation  and  administration  of 
the  hew  pricing  program  that  will  be 
incorporated  in  die  order. 

Provision  of  a  7-cent  maximum  rate 
does  not  mean  that  the  7-cent  rate  will 
become  effective  automatically. 
Maximum  rather  than  fixed  rates  of 
deduction  are  specified  in  the  orders 
because  the  relationship  between 
income  and  expenses  for  the  fund  is 
subject  to  many  variables.  Changes  in 
the  pounds  of  nonmember  milk 
marketed  and  the  rate  assessed  on  these 


marketings  increase  or  decrease  the 
income  of  the  marketing  service  fund, 
while  changes  in  order  requirements 
and  the  expenses  of  providing 
marketing  services  result  in  changes  in 
total  outlays. 

An  increase  in  the  maximum 
allowable  assessment  will  give  the 
market  administrator  the  discretionary 
authority  to  set  the  rates  of  deduction 
for  marketing  services  at  levels 
necessary  to  cover  the  expense  of 
providing  marketing  services.  The 
market  administrator  may  use  his 
discretionary  authority  to  determine  if 
rates  below  the  upper  limits  adopted  in 
the  amended  order  will  provide 
sufficient  funding  to  conduct  an 
adequate  program  for  nonmember 
producers. 

9.  Conforming  Changes 

To  accommodate  multiple  component 
pricing,  a  number  of  changes  need  to  be 
made  in  the  current  order  provisions  of 
the  Southern  Michigan  order.  To 
compute  a  handler's  obligation  and  the 
producer  price  differential,  several 
prices  need  to  be  defined.  The  Class  1 
differential  price  should  be  defined  as 
the  difference  between  the  current 
month's  Class  I  price  and  the  current 
month's  Class  III  price.  The  Qass  II 
differential  price  should  be  defined  as 
the  difference  between  the  current 
month's  Class  II  price  and  the  current 
month's  Class  III  price.  These 
differential  values  should  not  be 
confused  with  the  fixed  value  that  is 
added  to  the  Minnesota- Wisconsin  price 
for  the  second  preceding  month  to 
arrive  at  the  Class  I  price  for  the  current 
month  or  the  computed  value  that  is 
used  in  the  computation  of  the  Class  II 
price.  It  should  also  be  pointed  out  that 
these  differential  prices  may  be 
negative,  which  currently  happens 
when  the  Minnesota-Wisconsin  price  is 
greater  than  the  Class  I  or  Class  II  price. 
The  skim  milk  price  will  be  calculated 
by  subtracting  from  the  Class  III  price 
the  value  determined  by  multiplying  the 
butterfat  differential  by  35.  The  skim 
milk  price  will  be  expressed  on  a  per 
hundredweight  basis. 

Because  producer  location 
adjustments  are  not  changed  in  this 
decision,  the  application  of  such 
adjustment  to  the  producer  price 
differential  remains  unchanged. 

To  enable  the  market  administrator  to 
compute  the  producer  price 
differentials,  handlers  will  need  to 
supply  additional  information  on  their 
monthly  reports  of  receipts  and 
utilization.  In  addition  to  the  product 
pounds  and  butterfat  currently  reported, 
handlers  will  be  required  to  report 
pounds  of  protein.  This  information  will 


be  required  from  each  handler  for  all 
producer  receipts,  including  milk 
diverted  by  the  handler,  receipts  from 
oooperaUves  as  9(c}  handlers,  and 
receipts  of  bulk  milk  received  by 
transfer  or  diversion. 

Somatic  cell  adjustments  to  protein 
prices  will  be  made  when  handlers  pay 
producers  for  their  milk.  Somatic  cell 
counts,  therefore,  must  be  reported  with 
other  producer  payroll  information.  As 
in  the  case  of  payments  to  producers  for 
butterfat,  somatic  cell  adjustments  do 
not  have  to  be  included  in  pool 
obUgations  or  credits  for  payments  to 
producers.  The  handlers  receiving 
producer  milk  will  pay  for  the  protein 
in  the  milk  based  on  its  somatic  cell 
count  because  they  are  the  parties 
directly  affected  by  the  quafity  of  milk 
they  receive. 

The  amendments  to  order  language 
accompanying  this  revised 
recommended  decision  are  based  on  the 
current  language  of  the  Southern 
Midiigan  order  There  are  two  national 
amendatory  proceedings  in  process  (the 
M-W  replacement  and  Class  II  pricing) 
that  may  result  in  changes  to  some  of 
the  provisions  that  will  also  be  changed 
by  this  proceeding.- No  attempt  has  been 
made  in  drafting  the  order  language 
amendments  accompanying  this 
decision  to  accommodate  any  of  the 
changes  that  may  result  from  the  other 
two  proceedings.  Any  adjustments 
needed  will  be  made  on  the  basis  of  the 
order  l|mguage  in  effect  at  the  time  a 
final  decision  is  issued. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findmgs 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Southern 
Michigan  order  was  first  issued  and 
when  it  was  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
-herein. 
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(a)  Tbe  Imtative  marketing  agreement 
and  the  otder,  as  heteby  proposed  to  be 
amended,  and  all  of  the  tenns  and 
conditions  thereof,  will  tend  to 
efiiectuate  the  declared  policv  of  the  Act: 

(b)  The  parity  prices  of  miUc  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  afiiact  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  meriting  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest; 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as.  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held;  and 

(d)  It  is  hereby  found  that  the 
necessary  expense  of  the  market 
administrator  for  the  maintenance  and 
functioning  of  such  agency  will  require 
the  payment  by  each  handler,  as  his  pro 
rata  share  of  such  expense.  4  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to  milk  specified  in  §  1040.85  of 
the  aforesaid  tentative  marketing 
agreement  and  the  order  as  proposed  to 
be  amended. 

Recommended  Marketing  Agreement 
and  Order  Amending  the  Order 

The  recommended  marketing 
agreement  is  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  order,  as  hereby 
proposed  to  be  amended.  The  following 
order  amending  the  order,  as  amended, 
regulating  the  handling  of  milk  in  the 
Southern  Michigan  marketing  area  is 
recommended  as  the  detailed  and 
appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  of  Subjects  in  7  CFR  Part  1040 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
Title  7,  Part  1040.  are  proposed  to  be 
amended  as  follows: 

PART  1040-IMLK  M  THE  SOUTHERN 
MICHIGAN  MARKETINQ  AREA 

1 .  The  authority  citation  for  7  CFR 
Part  1040  continues  to  read  as  follows: 


AuUMritjr:  Se<k  1-19. 4«  StaL  31.  as 

amended:  7  U.SjQ  601-674. 

2.  Section  1(|40.7  is  amended  by 
adding  paragr^hs  (b)(5)(iii)  and 
(b)(6)(iii)  to  ret  d  as  follows: 

fl04a7    Poolflant 
•        •        •        •        • 

(b)'   *   • 
(5)  •    *    • 

(iii)  A  partia  ly  regulated  distributing 
plant  that  is  ne  ther  an  other  order 
plant,  produce  -handler  plant,  nor  an 
exempt  plant  a  id  froin  which  there  is 
route  dispositii  in  lli  consumer-type 
packages  or  dispenser  units  in  the 
marketing  arealduring  the  month. 

(6)'   •   •      I 

(iii)  The  shilling  percentages 
determined  putsuant  to  paragraph 
(b)(6)(ii)  of  this  section  may  be 
increased  or  decreased  by  the  market 
administrator  il  the  market 
administrator  Qnds  that  such  revision  is 
necessary  to  ei^oiu°age  needed 
shipments  or  td  prevent  uneconomic 
shipments.  BeStre  making  such  a 
finding,  the  market  administrator  shall 
investigate  the  need  for  revision  either 
on  the  market  Administrator's  own 
initiative  or  at  lie  request  of  interested 
parties.  If  the  investigation  shows  that  a 
revision  of  the  shipping  requirements 
might  be  appro  )riate,  the  market 
administrator  s  lall  issue  a  notice  stating 
that  the  revisio  i  is  being  considered  and 
invite  data,  vie  vs.  and  arguments.  Any 
•request  for  revi  ;ion  of  shipping 
percentages  sh)  11  be  filed  with  the 
market  adminij  trator  no  later  than  the 
15th  day  of  the  nonth  prior  to  the 
month  for  whic  i  the  requested  revision 
is  desired  to  be  effective. 


3.  Section  lOtO 
revising  paragn  ph 
text,  (a)(1).  (a){ 
paragraph  (c), 
(d),  to  read  as 


$1040.30 
utilization. 


30  is  amended  by 
s  (a)  introductory 
)  and  (a)(3),  and 

removing  paragraph 
fallows: 


and 


Repo  ts  of  receipts  and 


(a)  Each  banc  ler  described  in  §  1040.9 
(a),  (b),  and  (c)   hall  report  for  each  of 
its  operations  tje  following  information. 

(1)  Product  pftunds.  pounds  of 
butterfat.  and  p  lunds  of  protc 
contained  in: 

(i)  Receipts  o  producer  milk, 
including  prodi  cer  milk  diverted  by  the 
handler; 

(ii)  Receipts  c  f  milk  from  handlers 
described  in  §  lb40.9(c):  and 

(iii)  Receipts  by  transfer  or  division 
of  bulk  fluid  mi  k  products. 

(2)  Product  pi  unds  and  pounds  of 
butteFfet  contaij  ted  in. 


(i)  Receipts  of  fluid  milk  products  not 
included  in  (a)(1)  above  and  bulk  fluid 
.  cream  products  from  any  source; 

(ii)  Receipts  of  other  source  milk; 

(iii)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 
§  1040.40(b)(1);  and 

(3)  The  utilization  or  disposition  of  all 
railk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

•  *        »        »        • 

(c)  Each  handler  not  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

4.  Section  1040.31  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1040.31    Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1040.9  (a),  (b),  and  (c) 
shall  report  to  the  market  administrator 
its  producer  payroll  for  such  month,  in 
the  detail  prescribed  by  the  market 
administrator,  showing  for  each 
producer: 

(1)  The  producer's  name  and  address: 

(2)  The  total  pounds  of  milk  received 
from  such  producer,  with  its  protein 
and  butterfat  percentage: 

(3)  The  total  pounds  of  butterfat 
contained  in  the  producer's  milk, 

(4)  The  total  pounds  of  protein 
contained  in  the  producer's  milk. 

(5)  The  somatic  cell  count  of  the 
producer's  milk; 

(6)  The  amount,  or  the  rate  per 
hundredweight,  or  rate  per  pound  of 
component,  the  somatic  cell  adjustment 
to  the  protein  price,  the  gross  amount 
due.  the  amount  and  nature  of  any  * 
deductions,  and  the  net  amount  paid. 

•  •         •        »         * 

5.  Section  1040.41  is  amended  by 
revising  the  second  sentence  of 
paragraph  (c)  to  read  as  follows: 

§1040.41    Slwinkage. 

•  •        •        •        « 

(c)  *   •  *  If  the  operator  ot  the  plant 
to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  by  farm  bulk  tank 
calibration,  with  protein  and  butterfat 
tests  and  somatic  cell  counts 
determined  from  farm  bulk  tank 
samples,  the  apphcable  percentage  for 
the  cooperative  association  shall  be 
zero. 

6.  Section  1040.50  is  amended  by 
revising  the  section  heading, 
introductory  text  and  para^aph  (a),  and 
adding  paragraphs  (e)  through  (j),  to 
read  as  fbUows: 
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f  1040.50   Class  and  component  prices. 

Subject  to  the  provisions  of  §  1040.52. 
the  class  prices  per  hundredweight  of 
milk  containing  3.5  percent  butterfat 
and  the  component  prices  for  the  month 
shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.75 
*        •        •        »        • 

(e)  Class  I  differential  price.  The  Class 

I  differential  price  shall  be  the 
difference  between  the  current  month's 
Class  I  and  Class  III  price  (this  price 
may  be  negative). 

(t)  Class  11  differential  price  The  Class 

II  differential  price  shall  be  the 
difference  between  the  current  month's 
Class  II  and  Class  III  price  (this  price 
may  be  negative). 

(g)  Skim  milk  price.  The  skim  milk      . 
price  per  hundredweight,  rounded  to 
the  nearest  cent,  shall  be  the  Class  III 
price  less  an  amount  computed  by 
multiplying  the  butterfat  differential  by 
35. 

(h)  Butterfat  price.  The  butterfat  price 
per  pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  Class  III 
price  plus  an  amount  computed  by 
multiplying  the  butterfat  differential  by 
965  and  dividing  the  resulting  amount 
by  one  hundred. 

(i)  Protein  price.  The  protein  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  1.32  times  the 
average  monthly  price  per  pound  for  40- 
pound  block  Cheddar  cheese  on  the 
National  Cheese  Exchange  as  reported 
by  the  Department. 

(j)  Fluid  carrier  price.  The  fluid  carrier 
price  per  hundredweight,  rounded  to 
the  nearest  whole  cent,  shall  be  the 
Class  III  price,  less  the  sum  of  the 
butterfat  price  times  3.5  and  the  protein 
priceiimes  the  average  protein  test  of 
the  basic  formula  price  as  reported  by 
.  the  Department  for  the  month  (this  price 
may  be  negative). 

7  Section  1040.53  is  revised  to  read 
as  follows: 

§  1040.53    Announcement  of  dass  and 
component  prices. 

(a)  On  or  before  the  5th  day  of  the 
month,  the  market  administrator  shall 
announce  the  following  prices  and  any 
other  price  information  deemed 
appropriate: 

(1)  The  Class  I  price  for  the  following 
month: 

(2)  The  Class  ID  price  for  the 
preceding  month. 

(3)  The  Class  lU-A  price  for  the 
preceding  month, 

(4)  The  skim  milk  price  for  the 
preceding  month, 

(5)  The  butter&t  price  for  the 
preceding  month. 


(6)  The  protein  price  ft*  the  preceding 
month; 

(7)  The  fluid  carrier  price  for  the 
preceding  month: 

(8)  The  butterfat  differential  for  the 
preceding  month. 

(b)  On  or  before  the  15th  day  of  the 
month,  the  market  administrator  shall 
announce  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1040.50(b). 

8.  The  section  heading  in  §  1040.60 
and  the  undesignated  center  heading 
preceding  it,  the  introductory  text,  and 
paragraphs  (a)  and  (0  are  revised  to  read 
as  follows: 

Producer  Price  Differential 

$1040.60    Handler's  value  of  millc 

For  the  purpose  of  computing  a 
handler's  obligation  for  producer  milk, 
the  market  administrator  shall 
determine  for  each  month  the  value  of 
milk  of  each  handler  with  respect  to 
efach  of  his  pool  plants  and  of  each 
handler  described  in  §  1040.9  (b)  and 
(c),  as  follows: 
(a)  Calculate  the  following  values. 

(1)  Multiply  the  total  hundredweight 
of  producer  milk  in  Class  I  as 
determined  pursuant  to  §  1040.44(c)  by 
the  Class  I  differential  price  for  the 
month; . 

(2)  Add  an  amount  obtained  bv 
multiplying  the  total  hundredweight  of 
producer  milk  in  Class  II  as  determined 
pursuant  to  §  1040.44(c)  by  the  Class  II 
differential  price  for  the  month, 

(3)  Add  an  amount  obtained  by 
multiplying  the  hundredweight  of  skim 
milk  in  Class  I  as  determined  pursuant 
to  §  1040.44(a)  by  the  skim  milk  price; 

(4)  Add  an  amoimt  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  II  and  Class  111  as  determined 
pursuant  to  §  1040.44(a)  by  the  average 
protein  content  of  producer  skim  milk 
received  by  the  handler  and  multiplying 
the  resulting  pounds  of  protein  by  the 
protein  price:  and 

(5)  Add  an  amount  obtained  by 
subtracting  from  the  hundredweight  of 
skim  milk  in  Class  II  and  Class  III  as 
determined  pursuant  to  §  1040.44(a),  an 
amount  determined  by  multiplying  that 
hundredweight  of  skim  milk  by  the 
average  protein  content  of  producer 
skim  milk  received  by  the  handler  and 
multiplying  the  resulting 
hundredweight  of  fluid  carrier  by  the 
fluid  carrier  price. 

«        *        •        •        • 

(f)  Add  an  amount  obtained  from 
multiplying  the  Class  I  differential  price 
apphcable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  vohune  was  received  by 
the  pounds  of  ^m  milk  and  butterfat 


in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1040.43(e)  and  §  1040.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  fitjm  Class  I  pursuant  to 
§  1040.44(a)(ll)  and  the  corresponding 
steps  of  §  1040.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order- 
•        •        •        •        • 

9  Section  1040.61  is  revised  to  read 
as  follows. 

§1040.61    Producer  price  differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight  of 
milk  as  follows: 

(a)  Combine  into  one  total  for  all 
handlers: 

(1)  The  values  computed  pursuant  to 
§  1040.60  {a)(l).  (a)(2)  and  (b)  through  (i 
for  all  handlers  who  made  reports 
pursuant  to  §  1040.30  for  the  month  and 
who  made  payments  pursuant  to 

§  1040.71  for  the  preceding  month. 

(2)  Add  the  values  computed 
pursuant  to  §  1040.68  (a)(3),  (a)(4),  and 
(a)(5)  and  subtract  the  values  obtained 
by  multiplying  the  handlers'  total 
pounds  of  protein  and  total 
hundredweight  of  fluid  carrier 
contained  in  such  milk  by  their 
respective  prices. 

(3)  Subtract  the  value  obtained  by 
multiplying  the  difference  between  the 
Class  III  price  and  the  Class  III-A  price 
times  the  pounds  of  product  determined 
pursuant  to  §  1040.43(0: 

(4)  Add  an  amount  equal  to  the  total 
value  of  the  minus  location  adjustments 
computed  pursuant  to  §  1040.75  (a)  and 
(b): 

(5)  Subtract  an  amount  equal  to  the 
total  value  of  the  plus  location 
differentials  computed  pursuant  to 
§1040.75  (a)  and  (b);  and 

(6)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund 

(b)  Divide  the  aggregate  value 
computed  pursuant  to  paragraph  (a)  of 
this  section  by  the  sum  of  the  following 

(1 )  The  total  hundredweight  of 
producer  milk,  and 

(2)  The  total  himdredweight  for  which 
a  value  is  computed  pursuant  to 

§  1040.60(f). 

(c)  Subtract  not  less  than  6  cents  nor 
more  than  7  cents  per  hundredweight. 
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Hie  result  shall  be  the  "producer  price 
di0erential." 

10.  Section  1040.62  is  revised  to  read 
as  follows:  ' 

{1040.62   AimounceiiMnt  of  producer 
prtdm 

On  or  before  the  11th  day  after  the 
Old  of  each  month,  the  niaJdcet 
administrator  shall  announce  the 
following  prices  and  infotmation: 

(a)  The  producer  price  differential: 

(b)  The  protein  price; 

(c)  The  fluid  carrier  price; 

(d)  The  butterfat  price: 

(e)  The  average  protein  content  of 
producer  milk;  and 

(0  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  in 
price  and  the  producer  price 
differential. 

11.  A  new  section  1040.63  with  an 
undesignated  centerheading  preceding 
it  and  a  new  section  1040.64  are  added 
to  read  as  follows: 


Producer  Price  Qifiierential 

f104a63    ValiM 

The  value  of  p^d 
the  sum  of: 

(a)  The  prod 
ccHoputed  pursuint 
adjusted  pxirsuai  t 
multiplied  by  th( 
of  producer 
producer; 

(b)  The  butterfiit 
pursuant  to  §  104P 
the  total  pounds 
in  the  producer 
producer; 

(c)  The . 
pursuant  to  § 
pursuant  to  § 
total  pounds  of 
producer  milk 
producer;  and 

(d)  The  fluid 
pursuant  to  §  104t) 
the  total  pounds 


produoermiik. 
ucer  milk  shall  be 

luc^r  price  differential 
to  §  1040.61  and 
to  §  1040.75, 
total  hundredweight 
milkireceived  fronl-the 

price  computed 
.50(h),  multiplied  by 
>f  butterfat  contained 
ifilk  received  from  the 


protein]price  computed 

50(i)  and  adjusted 
.64.  multiplied  by  the 
pi-otein  contained  in  the 
received  bom  the 


( 104  Q 
i  10^  0 


amen 


price  computed 
.50(1),  multiplied  by 
>f  fluid  carrier 


Somatic  cen  counts 


1  to  50,000 

51 .000  to  100,000  .. 
101,00010  150,000 
151.00010  200,000 
201,00010  250,000 
251 ,00a  to  300.000 
301 ,000  to  350.000. 
351 .000  to  400.000 
401 .000  to  450.000. 
451 .000  to  500.000. 
501 .000  to  550.000. 
551 .000  to  600.000. 
601 .000  to  650.000. 
651 .000  to  700.000. 
701 .000  to  750.000  . 
75l,000andaiX3ve  . 


12.  Section  1040.71  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 

11040.71    Payments  to  ItM  producer- 
wttlementfund. 
(a)  •  *  * 

(1 )  The  total  value  of  mi  Ik  of  the 
handler  for  such  month  as  determined 
pursuant  to  §  1040.60. 

(2)  The  sum  of: 

(i)  An  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  as  determined  pursuant 
to  §  1040.44(c)  by  the  producer  price 
diffierential.  excluding  any  applicable 
location  adjustment  piu^uant  to 
§  1040.75(a)(3); 

(ii)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein 
contained  in  producer  milk  by  the 
protein  price: 


(iii)  An  amount 
multiplying  the 
carrier  contained 
the  fluid  carrier 


(iv)  An  amount 
multiplying  the 
and  butterfat  for 
computed  piu^uafit 
price  computed 
statistical  unifom 
location 

times  the  butterfa 
to  §1040.74 


13.  Section  104  I 
revising  the  first 
(a),  paragraph 
(c),  to  read  as  follows: 


(b)(l)( 


contained  in  the  producer  milk  received 
from  the  producer. 

|104a64   Computation  of  somalic  cell 
•dJiMtment 

(a)  For  each  producer,  an  adjustment 
to  the  protein  price  for  the  somatic  cell 
count  of  the  producer's  milk  shall  be 
determined  by  multiplying  the  constant 
associated  with  the  appropriate  somatic 
cell  count  interval  in  the  table  in 
paragraph  (b)  of  this  section  by  the 
simple  average  price  for  the  month  of 
40>pound  blocks  of  Cheddar  cheese  at 
the  National  Cheese  Exchange  as 
reported  by  the  Department.  If  a  handler 
has  not  determined  a  monthly  average 
somatic  cell  count,  it  will  be  determined 
by  the  market  administrator. 

(b)  The  following  table  shows  the 
factors  and  constants  to  be  used  in 
computing  the  somatic  cell  adjustment 


'■#•••••••••••. 


i«^ii..)ifc..rirt,i 


Factors 


.250 

.200 

.150 

.100 

.050 

.025 

.000 

.000 

-.025 

-.050 

-.075 

-.100 

•J25 

.150 

.200 

250 


Constants  tor 
computing  the  so- 
matic ceH  adjust- 
ment 


.078125 

.062500 

.046875 

.031250 

.015625 

.078126 

.000000 

.000000 

-.0078125 

-.015625 

-.0234375 

-.031250 

-.0390625 

-.046875 

-.062500 

-  .078125 


obtained  by 

pounds  of  fluid 
in  producer  milk  by 
and 


t(  tal 


price 


obtained  by 

s  of  skim  milk 
Afrhich  a  value  was 
to  §  1040.60(1)  by  a 
follows:  the 
price  as  adjusted  for 
pursuantjto  §  1040.52  less  3.5 
differential  pursuant 


.73  is  amended  by 
^ntence  of  paragraph 
ii).  and  paragraph 


f1040.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Except  &s  provided  by  paragraph 
(b)  of  this  section,  on  or  before  the  15th 
day  of  each  month,  each  handler  (except 
a  cooperative  association)  shall  pay  each 
producer  for  milk  received  from  the 
producer  during  the  preceding  month, 
not  less  than  the  value  determined 
pursuant  to  §  1040.63  adjusted  by  the 
location  differential  pursuant  to 

§  1040.75,  less  the  pajTnent  made 
pursuant  to  paragraph  (d)  of  this 
section.  •  *  • 

(b)  •  *  • 
(1)  *  *  * 

(ii)  The  total  pounds  of  butterfat.  total 
pounds  of  protein  contained,  and  total 
poimds  of  fluid  carrier  in  such  milk, 
and  the  average  somatic  cell  count; 
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(c)  On  or  before  the  13th  day  after  the 
end  of  each  month,  each  handler  shall 
pay  a  cooperative  association,  which  is 
a  handler  with  respect  to  milk  received 
by  him  from  a  pool  plant  operated  by 
such  cooperative  association,  or  by  bulk 
tank  delivery  pursuant  to  §  1040.g(c), 
not  less  than  an  amount  computed  by: 

(1)  The  himdredweight  of  Class  I  milk 
received  times  the  Class  1  differential 
price  for  the  month  plus  the  pounds  of 
Class  I  skim  milk  times  the  skim  milk 
price  for  the  month; 

(2)  The  hundredweight  of  Class  II 
milk  received  times  the  Class  H 
differential  price  for  the  month, 

(3)  The  poimds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(4)  The  pounds  of  protein  received  in 
Class  n  and  Class  in  times  the  protein 
price  for  the  month; 

(5)  The  pounds  of  fluid  carrier 
received  in  Class  n  and  Class  m  times 
the  fluid  carrier  price  for  the  month; 

(6)  The  somatic  cell  adjustment  to  the 
protein  price,  as  computed  pursuant  to 
§  1040.63(c);  and 

(7)  Less  any  payment  made  pursuant 
to  paragraph  (d)  of  this  section. 

•        •        •        •        • 

14.  Section  1040.74  is  revised  to  read 
as  follows: 

11040.74    Butterfat  differential. 

The  butterfat  differential,  rounded  to 
the  nearest  one-tenth  cent,  shall  be 
0.138  times  the  butter  price  less  0.0028 
times  the  average  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
daily  prices  per  pound  of  Grade  A  (92 
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score)  butter.  The  prices  used  shall  be 
those  of  the  Chicago  Mercantile 
Exchange  as  reported  and  published 
weekly  by  the  Dairy  Division, 
Agricultural  Mariceting  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
day  until  the  next  price  is  reported. 

15.  Section  1040.75  is  amended  by 
revising  paragraphs  (a)(1)  and  (c).  to 
read  as  follows: 

S  1040.75   Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

(a)  •  •  • 

(1)  May  deduct  for  milk  to  be  paid  for 
at  the  producer  price  differential  the 
rate  per  hundredweight  appUcable 
pursuant  to  §  1040.52(a)  (1)  or  (2)  for  the 
location  of  the  plant  at  which  the  milk 
was  first  physically  received. 

•  •        •        •        • 

(c)  For  purposes  of  computation 
pursuant  to  §§  1040.71  and  1040.72,  the 
statistical  uniform  price  shall  be 
adjusted  at  the  rates  set  forth  in 
§  1040.52  applicable  at  the  location  of 
the  nonpool  plant  from  which  the  other 
source  milk  was  received  except  that  the 
statistical  uniform  price,  so  adjusted, 
shall  not  be  less  than  the  Class  III  price. 

16.  Section  1040.76  is  amended  by 
revising  paragraph  (a)(4)  and  the  third 
sentence  of  paragraph  (b)(l)(ii).  to  read 
as  follows: 

S  1040.76    Payments  by  handler  operating 
a  partially  regulated  distributing  plant 

•  •        •        *        • 

(a)  •  *  • 

(4)  Multiply  the  remaining  poimds  by 
the  amount  by  which  the  Class  I 
differential  price  exceeds  the  producer 
price  differential,  both  prices  to  be 


applicable  at  the  location  of  the  partially 
regulated  distributing  plant  (but  not  to 
be  less  than  the  Class  III  price):  and 

•  •        *        •        • 

(b)  •  •  • 

(1)  •  *  • 

(ii)  •  *  •  Any  such  transfers  remaining 
after  the  above  allocation  which  are 
classified  in  Class  I  and  for  which  a 
value  is  computed  for  the  handler 
operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1040.60 
shall  be  priced  at  the  statistical  uniform 
price  (or  at  the  weighted  average  price 
if  such  is  provided)  of  the  respective 
order  regulating  the  handling  of  milk  at 
the  transferee-plant,  with  such 
statistical  uniform  price  adjusted  to  the 
location  of  the  nonpool  plant  (but  not  to 
be  less  than  the  lowest  class  price  of  the 
respective  order),  except  that  transfers 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  priced  at  the  lowest  class  price 
of  the  respective  order;  and 

•  •        •        •        • 

11040.65    [Aflfwnded] 

17.  In  Section  1040.85  the 
introductory  text  is  amended  by 
removing  the  words  "2  cents"  and 
adding  in  their  place  the  words  "4 
cents." 

11040.86    (Amended] 

18.  In  Section  1040.86  paragraph  (a)  is 
amended  by  removing  the  words  "5 
cents"  and  adding  in  their  place  the 
words  "7  cents". 

Dated:  December  2, 1994. 
Kemieth  C  Clayton, 
Acting  Administrator. 
(PR  Doc.  94-30417  Filed  12-13-94:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFR  Part  201 
[NO.LS-91-4)10PR] 
put  0681-AA52 

Amendments  to  Regulations  Under  the 
Federal  Seed  Act 

AQENCY:  Agricultural  Marketing  Service, 

USDA. 

ACnow:  Fyial  rule. 

summary:  Tlie  Agricultural  Marketing 
Service  (AMS)  is  revising  the  Federal 
Seed  Act  (PSA)  regulations  by  changing 
the  common  and  botanical  names  of 
several  agricultural  and  vegetable  seeds; 
adding  several  kinds  to  the  list  of 
agricultural  and  vegetables  seeds  subject 
to  the  FSA;  chanflng  germination 
evaluation  descriptions;  changing  the 
method  of  fluerescence  use  in 
determining  pure  seed  percentage  in 
ryegrasses;  adding  methods  for  testing 
coated  seed;  adding  methods  for 
determining  the  presence  of  fungal 
endophyte  in  seeds;  and  updating  the 
standards  for  certified  seed.  These 
changes  will  result  in  the  adoption  of 
scientific  names  currently  recognized  by 
the  scientific  commmiity  and  provide 
for  the  use  of  common  names  most 
widely  acceptable  in  seed  trade.  They 
will  also  eliminate  potential  conflicts 
between  State  and  Federal  regulations 
which  could  inhibit  the  interstate 
movement  of  seeds. 
EFFECTIVE  DATE:  January  13, 1995. 
F0«  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  James  P. 
Triplitt,  Chief,  Seed  Regulatory  and 
Testing  Branch.  Livestock  and  Seed 
Division,  AMS,  USDA.  Building  506. 
BARC-E,  Beltsville.  Maryland  20705. 
telephone  301-504-9430. 
SUPPLEMENTARY  INFORMATKM:  This  rule 
has  been  determined  to  be  not- 
significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  OMB. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  It  is  not  intended  to 
have  a  retroactive  effect.  The  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  judicial  challenge  to  the 
provision  of  this  rule. 

The  Administrator,  AMS,  has  certified 
that  this  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
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the  Regulatory  I  lexibility  Act.  Many 
small  entities  se  1  seed.  However,  small 
entities  selling  deed  must  test  and  label 
the  seed  to  comply  with  the 
requirements  oflstate  laws.  Generally 
the  testing  requxements  of  the  state 
laws  are  similarlo  those  of  the  FSA. 
These  changes  will  further  reconcile 
State  and  Federtl  testing  procedures. 
Using  similar  testing  procedures^Arill 
reduce  the  burdi  m  on  small  entities 
shipping  seed  ii  interstate  commerce 
because  the  test  used  for  intrastate 
commerce  can  a  so  be  used  in  interstate 
commerce.  Som  i  additional  biu-den 
might  occur  con  »ming  small  entities 
shipping  kinds  1  rhich  are  added  to 
those  subject  to  he  FSA.  However, 
many  small  enti  ies  are  likely  to  benefit 
because  more  small  entities  are 
purchasers  of  those  kinds  than  sellen. 
The  small  entity  purchasere  will  benefit 
bom  the  regulations  in  that  the 
interstate  shipper  would  be  required  to 
test  and  label  the  kinds  before  slupping 
them  to  the  purchaser.  There  will  be  no 
efiect  on  the  coiipetitive  position  of 
small  entities  in  relation  to  larger 
entities  since  ba|h  will  have  to  comply 
with  the  same  rqeulations. 

Background 

Seed  Testing  antf  Labeling 

This  document  updates  the  FSA 
regulations  pertaining  to  seed  testing  to 
eliminate  differences  between  the  FSA 
regulations  and  ^e  Association  of 
Official  Seed  Analysts  (AOSA)  Rules  for 
Testing  Seed.  Toe  Association  is  made 
up  of  State  and  Federal  seed  testing 
agencies.  Its  function  is  to  develop  and 
standardize  metnods  to  be  used  in 
testing  seeds.  Tnese  rules  are  widely 
recognized  and  ire  used  by  most  state 
and  commerdallseed  laboratories  to  test 
seed  in  the  United  States.  In  addition, 
common  and  scientific  names  are 
updated. 

Agricultiu^l  a  id  vegetable  seeds 
shipped  in  inter  ;tate  commerce  must 
comply  with  the!  FSA  and  the 
regulations  issued  thereunder.  The  FSA 
requires  seed  to  be  labeled  with  certain 
information  concerning  its  quality  when 
moving  across  scte  fines.  Once  in  a 
state,  seed  must  comply  with  state  laws 
and  regulations.  Labeling  requirements 
in  State  and  Fed  iral  laws  are  generally 
very  similar  so  a » not  to  inhibit  the  free 
movement  of  se<  d.  Tests  used  prior  to 
shipment  to  det«  rmine  the  required 
labeling  informa  ion,  as  well  as  tests 
used  by  state  set  d  regulatory  agencies  to 
check  complian<  e,  are  generally 
performed  using  AOSA  Vules.  tests  to 
assure  that  seed  s  in  compliance  with 
the  FSA  are  perf  )rmed  using  methods 
specified  in  the  'S-'V  regulations. 


Although  the  testing  methods  under  the 
FSA  regulations  and  those  of  AOSA  are 
generally  very  similar,  some  changes 
have  been  made  in  the  AOSA  Rules  For 
Testing  Seed  without  corresponding 
changes  in  the  FSA  regulations.  The 
changes  to  the  AOSA  rules  were  based 
on  scientific  research  and  were  made 
with  input  from  AMS.  This  document 
amends  the  FSA  seed  testing  regulations 
so  that  they  are  essentially  the  same  as 
those  contained  in  the  AOSA  niles.  This 
will  eliminate  the  need  to  perform 
separate  tests  to  assure  that  seed 
labeling  compUes  with  both  Federal  and 
State  laws.  It  also  facilitates  seed  trade 
and  reduces  cost  to  the  seed  industry 
and  to  seed  buyers.  These  changes 
reflect  improvements  in  seed  testing 
technology  and  the  ciurent  standards  of 
usage  within  the  industry.  The  specific 
changes  to  the  testing  rules  are 
discussed  under  "Other  Amendments." 

Additional  Kinds 

There  are  presently  about  a  dozen 
kinds  (mostly  grasses)  which  are  being 
shipped  interstate  that  are  not  subject  to 
the  FSA.  Cooperating  state  seed 
regulatory  agencies  have  requested  that 
the  list  of  kinds  subject  to  the  FSA  be 
kept  current  so  that  interstate  shipments 
of  those  kinds  can  be  regulated. 
Occasionally  complaints  are  received  on 
these  kinds.  For  that  reason  these  kinds 
are  being  added  to  the  relations  under 
the  FSA  making  them  subject  to  Federal 
law.  Bluejoint.  galletagrass,  bottlebrush- 
squiireltail,  green  needlegrass,  kenaf, 
forage  kochia,  moimtain  rye, 
intermediate  ryegrass,  northern 
sweetvetch.  and  basin  wildrye  are 
added  to  the  list  of  agricultural  seeds 
subject  to  the  FSA.  Dill,  sage,  and 
simimer  savory  are  added  to  the  list  of 
vegetable  seeds  subject  to  the  FSA. 
Standardized  test  methods  have  been 
developed  for  the  kinds  to  be  added  and 
they  are  currently  covered  by  AOSA 
rules  and  are  being  regulated  by  the 
states.  Therefore,  this  addition  will 
result  in  little  cost  to  the  seed  industry. 
Being  subject  to  the  FSA  will  require 
that  Uie  seed  is  labeled  when  shipped  in 
interstate  commerce. 

Scientific  Names 

Changes  to  §  201.2  update  scientific 
names  for  the  agricultural  seeds  colonial 
bentgrass,  glaucantha  biuegrass,  Nevada 
bluegrass,  sand  bluestem,  carpetgrass, 
soft  chess,  emmer,  hard  fescue,  kudzu, 
Korean  lespedeza.  striate  lespedeza, 
Japanese  millet,  pearl  millet,  bird  rape, 
turnip  rape,  rescuegrass,  smilo, 
soighum'Sudangrass,  sudangrass,  turf 
timothy,  velvetbean,  beardless 
wheatgrass,  mtermediate  wheatgrass, 
pubescent  wheatgrass,  Siberian 
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wheatgrass.  slender  wheatgrass. 
streambank  wheatgrass.  tall  wheatgrass, 
western  wheatgrass.  and  Russian 
wildrye.  The  scientific  names  for  the 
vegetable  seeds  artichoke.  Chinese 
cabbage,  tronchuda  cabbage,  water 
cress,  leek,  pak-choi,  and  rhubarb  are 
also  be  updated.  The  document  changes 
the  scientific  names  to  those  currently 
recognized  by  the  scientific'community 
and  to  be  in  agreement  with  the  names 
used  by  the  USDA  Germi^asm 
Resources  Information  Network  (GRIN). 
At  the  request  of  growers,  researchers, 
and  breeders  tlie  document  changes  the 
kind  name  "muskmelon"  to  "melon." 
because  "melon"  is  the  more  widely 
recognized  name. 

Seed  Certification  Standards 

The  rule  also  updates  the  FSA 
regulations  pertaining  to  seed 
certification  to  eliminate  diffierences 
with  the  standards  of  the  Association  of 
Official  Seed  Certifying  Agencies 
(AOSCA).  This  Association  is  made  up 
primarily  of  State  seed  certifying 
agencies.  The  function  of  AOSCA  is  to 
establish  minimum  standards  for 
genetic  purity  and  to  standardize  seed 
certification  regulations  and  procedures. 
State  seed  certifying  agencies  recognize 
and  follow  minimum  standards  for 
genetic  purity  established  by  AOSCA. 

Seed  represented  as  a  class  of  certified 
seed,  as  defined  in  the  FSA  regulations, 
must  meet  the  minimum  genetic 
certification  standards  for  certified 
classes  as  provided  by  the  regulations. 
State  seed  certifying  agencies  which 
certify  seed  pursuant  to  the  standards 
contained  in  the  FSA  regulations  are 
members  of  AOSCA  and  must  also 
maintain  minimum  AOSCA  standards 
for  certifying  seed.  This  document 
changes  the  FSA  regulations  pertaining 
to  genetic  certification  standards  in 
order  to  bring  them  in  conformity  with 
the  AOSCA  standards.  The  changes  to 
the  standards  have  been  reviewed  and 
found  to  be  consistent  with  the 
requirements  imder  the  FSA. 

Corrections  and  Clarifications 

There  are  a  number  of  technical 
nonsubstantive  corrections  and 
clarifications  which  will  also  be  made. 
Some  of  the  more  important  ones 
change  "Cpnsimier  and  Marketing 
Service"  to  "Agricultural  Marketing 
Service"  and  omit  the  word  "hybrid" 
from  the  name  "sorghum-sudangrass." 
In  §  201.36b  the  word  "pole"  will  be 
enclosed  in  parentheses.  In  §  201.36c 
the  word  "garden"  is  added  to  bean  to 
show  the  correct  kind  name.  Section 
201.34(d)  is  changed  to  add  a  footnote 
to  reflect  the  effective  date  which  was 
previously  omitted.  Paragraph  (e)  of  this 


section  is  removed  to  delete  partial  fists 
of  variety  names. 

Other  Amendments 

Changes  to  §  201.2  redefine  the  Act  to 
include  7  U.S.C  1551-1611,  update 
scientific  names,  and  add  additional 
kinds  as  discussed  above.  Changes  also 
add  a  definition  of  coated  seed  and 
change  the  definition  of  certified  seed  to 
show  the  proper  reference.  §  201.70, 
rather  than  §  201.79  which  does  not 
exist.  Section  201, 22(c)  is  changed  to 
remove  scientific  names.  Section  201.31 
is  changed  to  establish  germination 
standards  for  dill,  sage,  and  summer 
savory  which  were  added  to  the  fist  of 
vegetable  seeds  subject  to  the  FSA  in 
201. 2(i)  and  to  reflect  the  change  of  the 
name  "muskmelon"  to  "melon." 

Section  201.36c  will  be  changed  to 
separate  and  alphabetize  agricultural 
seeds  and  vegetable  seeds  in  the  table 
and  to  change  "bean"  in  the  vegetable 
fist  to  "garden  bean,"  the  name 
recognized  in  §201.2(i).  Section  201.43 
is  changed  to  add  metric  equivalent 
weights  and  to  specify  the  minimum 
number  of  coated  seeds  to  be  taken 
during  sampling. 

Section  201.46(b)  is  changed  to 
substitute  the  word  "comprise"  for  the 
incorrect  word  "compromise."  Table  1 
will  be  changed  to  reflect  the  changes  in 
§201.2.  Scientific  names  are  removed 
and  working  weights  added  for  those 
kinds  added  in  that  section.  In  addition, 
several  spelling  errors  are  corrected. 

The  document  changes  several 
sections  to  add  provisions  for  testing 
coated  seed.  Specific  procedures  have 
been  developed  to  provide  for  uniform 
methods  to  test  seed  coated  with 
products  such  as  those  designed  to 
improve  planting  characteristics  or  to 
improve  seedling  growth.  Section  201.2 
adds  a  definition  of  coated  seed.  Section 
.  201.45  adds  comments  pertaining  to 
dividing  coated  seed.  Section  201.47 
cites  added  instructions  for  purity 
analysis  of  coated  seed.  Section  201.51b 
establishes  purity  testing  procedures  for 
coated  seed.  Section  201.52  is  changed 
to  add  a  new  paragraph  (b)  to  establish 
the  amoimt  of  seed  to  be  examined  for 
a  noxious-weed  seed  test  on  coated 
seed.  The  existing  §  201.52  becomes 
paragraph  (a). 

Section  201.47a  is  also  changed  to 
clarify  that  the  "entire  spikelet"  for  rice, 
browntop  millet,  and  Paspalum  spp.  is 
considered  to  be  a  seed  unit;  to  define 
a  seed  unit  for  galletagrass  (a  new  kind 
which  was  added  in  §  201.2);  to  include 
side-oats  grama  and  blue  grama,  as 
kinds  for  which  the  Uniform  Blowing 
Procedure  is  used  to  determine  the 
percentages  of  pure  seed  and  inert 
matter:  and  to  clarify  that  fruits  with 


accessory  structures  of  other 
Chenopodiaceae  (fourwing  saltbush  and 
forage  kochia)  are  to  be  considered  a 
seed  imit. 

Section  201.48  is  changed  to  update 
seed  unit  interpretations  to  be 
consistent  with  §  201.51.  to  remove 
scientific  names,  and  to  add  procedures 
to  determine  pure  seed  of  forage  kochia 
which  was  added  to  the  kinds  subject  to 
the  FSA. 

Section  201.48.  §201.49,  and 
§  201.51a  are  changed,  in  part,  to  add 
tall  wheatgrass  and  western  wheatgrass 
to  the  list  of  kinds  to  be  tested  using  the 
Multiple  Unit  Procedure.  These  kinds 
contain  multiple  florets.  The  MuUiple 
Unit  Procedure  pro\  ides  faster,  more 
consistent  test  results  without  a  loss  of 
accuracy  when  compared  to  the  current, 
more  tedious,  hand  method. 

Several  sections,  including  some  of 
the  changes  to  §  201.47,  §  201.48. 
§  201.49.  and  §  201.51a  add  blue  grama 
and  side-oats  grama  to  the  kinds  for 
which  the  purity  percentages  are 
determined  by  using  the  Uniform 
Blowing  Procedure.  The  Uniform 
Blowing  Procedure  provides  a  method. 
for  determining  purity  percentages  for 
these  kinds,  which  has  proven  to  be 
faster,  more  consistent,  and  just  as 
accurate  as  the  hand  method. 

Section  201.50  is  changed  to  clarify 
that  wild  onion  and  wild  garfic  bulblets 
devoid  of  husks  are  to  be  classified  as 
weed  seeds  if  not  damaged  at  the  basal 
end  and  are  a  specified  size.  Research 
has  shown  that  these  seeds  would  likely 
germinate. 

Section  201.51  will  update  seed  units 
that  are  considered  to  be  inert  matter,  to 
include  classification  of  certain  seed 
units  of  newly  added  kinds,  forage 
kochia  aind  northern  sweetvetch,  as  well 
as  coating  material. 

Sections  201.56  through  201.56-12 
are  changed  to  establish  new  procedures 
for  describing  abnormal  seedlings  of 
each  seed  group  for  use  in  determining 
germination  percentages  and  to 
eUminate  references  to  outdated 
photographs.  Seedling  descriptions 
which  had  been  developed  over  many 
years  are  being  completely  revised  so 
that  consistent,  current  terminology  is 
used  to  describe  abnormal  seedlings  for 
all  kinds.  The  changes  are  designed  to 
make  the  seedling  descriptions  more 
easily  interpreted  so  that  more 
consistent,  accurate  test  results  will  be 
achieved.  The  changes  will  not  result  in 
significant  differences  in  the 
percentages  of  germination  found  when 
compared  to  tests  made  under  the 
ciurent  regulations. 

Section  201. 5  7a  is  changed  to  remove 
and  to  add  new  kinds,  bottlebrush- 
squirreltail.  basin  wildrye,  galletagrass. 
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mountain  tya.  |(dinsongras8.  and  ionga 
kochia  to  the  kinds  having  donnant 

Section  201.58  is  changed  to  clarify 
the  definition  of  "pnchiU"  applicable  to 
Table  2,  to  make  editorial  changes  in 
spedal  procedures  for  alyceclover, 
bahiagrass,  beet,  and  garden  bean,  and 
to  add  special  procedures  for  green 
aeedlegrass.  Changes  inocuporate  more 
specific  information  pn  the  type  of  light 
to  be  used  for  ryegrass  fluorescence 
tests,  add  geiminaticm  procedures  for 
coated  seed,  and  correct  annmon  and 
■amove  scientific  names  in  the  section 
including  Table  2.  Germinatirai  test 
procedures  for  those  kinds  added  in 
SS  201.2(h)  and  201.2(i)  are  added  and 
references  to  outdated  photographs  of 
seedlings  removed.  Hie  changes  in 
testing  procedures  incorporate  into  the 
regulations  the  latest  research  on  testing 
these  kinds. 

Section  201.S8a  is  changed  to  revise 
the  use  of  the  fluorescence  test  for 
determining  the  percentages  of  pure 
seed  and  other  crop  seed  of  annual 
ryegrass  and  perennial  ryegrass.  The 
chuiges  incorporate  meUiods  agreed  on 
by  AOSA.  AASGO.  the  grass  seed 
industry,  and  AMS.  The  procedure  for 
determining  the  percentage  of  yellow 
sweetdovei  in  white  sweetclover  is 
changed  from  a  mottled  seed  test  to  a 
chemical  test  because  the  chemical  test 
provides  a  more  accurate,  consistent 
result.  Procedures  for  the  phenol  test  for 
wheat,  previously  cited  in  AOSA 
Handbook  Number  28,  are  being  added 
and  the  reference  to  AOSA  Handbook 
Number  28  is  being  removed  so  that  all 
information  will  be  contained  in  the 
regulations  removing  the  need  to  have  a 
copy  of  AOSA  Handbook  Niunber  28. 
Procedures  for  conducting  a  peroxidase 
test  for  varietal  purity  of  soybean  and 
fluorescence  test  procedures  for 
determining  varietal  purity  of  oat  are 
added.  These  procedures  have  been  in 
use  for  many  years  and  have  proven  to 
be  accurate,  reliable,  and  consistent 
These  tests  are  essential  to  check  the 
accuracy  of  variety  representations. 

Section  201. 58d  adds  established 
testing  procedures  for  determining  the 
percentage  of  fungal  endophyte  in  seed 
and  plant  material  growing  therefrom  to 
the  regulations.  Some  grass  seed  is  being 
labeled  to  indicate  the  presence  or 
absence  of  fungal  endophyte.  Uniform 
testing  procedures  have  been  developed 
for  determining  the  amount  of  fungal 
endophyte  present. 

Changes  to  $  201.60  will  to  remove 
scientific  names,  add  ryegrasses  and 
galletagrass  to  the  list  of  chaffy  kinds, 
and  make  editorial  changes. 
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Changes  to  §1 
correct  typogra 
tolerance  tablej 

A  change  to 
certification! 
inthelandi 
circumstances ' 


11.61  and  §201.62 
thical  errors  in  the 


201.76  provides  fen-  the 
Hocy  to  grant  a  variance 
Iping  history  in  specific 

frhera  cultural  practices 

have  been  proven  adequate  to  maintain 
genetic  purity.  Generally  this  change 
would  allow  for  the  agency  to  modify 
the  number  of  jears  the  fidd  must  have 
been  free  of  poiantial  contaminants 
before  bdng  planted  to  a  crop  tmder 
certification.  Section  201.76  is  also 
changed  to  up^ite  Table  5  and  the 
footnotes  to  Taile  5  to  include  metric 
equivalents,  to  lipdate  names  to  be 
consistent  with|§  201.2,  and  to  make 
editcffial  changis  and  corrections. 
Standards  for  ckonically  assisted 
hybrid  barley,  lluckwheat.  and 
chemicaUy  aniked  hybrid  wheat  are 
added.  Field  standards  for  classes  of 
mung  bean  are  changed  and  a  field 
standard  for  hybrid  com  added.  In 
addition  footnoies  are  added 
corresponding  Ip  those  changes  in  the 
table.  I 

Summary  of  Pu  lUc  Conunent 

A  notice  of  pi  oposed  rulemaking  was 
published  in  th  >  Federal  Rq^er  on 
May  17, 1994.  A  hearing  on  the 
proposed  rule  was  held  in  Washington. 
DC  on  June  8. 1994.  At  that  time 
interested  partiM  were  given  an 
opportunity  to  present  views  concerning 
the  proposal  No  one  commented  at  the 
hearing.  Interested  parties  were  invited 
to  submit  writttti  conunents  until  July  8, 
1994.  Fourteen  written  comments  were 
received. 

Five  commen  s  supported  the 
proposal.  One  c  imment  supported  the 
change  providii  g  for  "melon"  as  a 
common  name  or  Cucumis  melo.  One 
comment  suppc  rted  the  proposal  with 
exception  of  di4nges  in  fluorescence 
calculations  for  ryegrasses.  Three 
comments  supported  the  changes  in  the 
fluorescence  calculations  for  ryegrasses. 
Three  comments  recommended  that  the 
word  "weak"  n^t  be  used  to  describe 
abnormal  lettuc^  seedlings.  One 
comment  suggeited  different  scientific 
and/or  common;  names  for  several 
kinds. 

The  provisioi]  on  the  use  of  the 
fluorescence  test  is  being  adopted 
because  there  were  seven  comments 
supporting  the  proposal  including  four 
which  spwdfictlly  mentioned  support  of 
the  fluoroscenca  proposal.  Only  one 
comment  opposed  that  provision.  Also, 
feilure  to  adopt  the  fluorescence 
proposal  would  cause  a  conflict 


between  Federa 


which  could  inl  ibit  the  interstate 
movement  of  ryt  grass  seed. 


and  State  regulations 


As  suggested  by  the  three  conunents, 
the  wud  "weak"  was  removed  from  the 
description  of  abnormal  lettuce 
seedlings. 

The  comment  on  scientific  and 
common  names  made  several 
recommendations.  The  commentw 
suggested  that  in  addition  to  smooth 
brome  the  common  name  "bieberstein 
brome"  be  included  for  Bromus 
bieberstemii  because  that  name  was 
dted  in  a  faliaSle  lefsrence.  No  other 
uae  of  that  name  has  been  found  and  we 
have  no  indication  that  any  seed  is 
being  mariceted  imder  the  name 
"bieberstein  brome."  To  avoid  potential 
confusion  the  name  "bieberrtein  brome" 
was  not  added.  The  comment  indicated 
that  GRIN  now  shows  the  scientific 
name  "Festuca  brevipUa"  for  hard 
fescue  in  lieu  of  Festuco  trachphylh. 
The  scientific  name  for  hard  fescue  was 
changed  to  "Festuca  brevipila"as 
recommended.  "Bluebundi  wheatgrass" 
was  recommended  as  a  synonym  for 
"beardless  wheatgrass"  because  the  two 
have  the  same  scientific  name. 
"Thickspike  wheatgrass"  was 
recommended  as  a  synonym  for 
"streambank  wheatgrass"  because  they 
have  the  same  scientific  name.  Althou^ 
these  kinds  have  the  same  scientific 
name  they  differ  in  several 
characteristics.  Because  these  crops  are 
currently  being  marketed  as  separate 
kinds,  the  recommendation  was  not 
incorporated  into  the  final  rule.  The 
comment  noted  that  GRIN  shows  the 
common  name  "husk  tomato"  for 
Physalis  Philadelphia  and  the  common 
name  "downy  groundcherry"  for  P. 
pubescens.  P.  pubescens  has  been 
marketed  for  many  years  as  "husk 
tomato."  To  change  the  common  name 
to  "downy  groimdcherry,"  a  name 
which  is  not  used  in  marketing  the  kind, 
would  lead  to  confusion.  Therefore,  the 
common  name  "husk  tomato"  was 
retained  for  P.  pubescens. 

In  reviewing  the  common  and 
scientific  names  as  a  result  of  the 
comment,  several  additional  changes 
were  foimd  in  the  GRIN  since  the 
original  proposal  was  drafted. 
Therefore,  the  following  changes  in 
scientific  names  are  also  included  in 
this  rule. 

The  scientific  names  of  the  following 
agricultural  seeds  were  changed  in 
§  201.2(h):  Glaucantha  bluegrass; 
Nevada  bluegrass;  sand  bluestem; 
carpetgrass;  bird  rape;  turnip  rape; 
moimtain  rye;  smilo;  beardless 
wheatgrass;  pubescent  wheatgrass; 
streambank  wheatgrass;  and  western 
wheatgrass. 

^    The  scientific  names  of  the  following 
vegetable  seeds  were  changed  in 


$201.2(i)-  Artichokes:  Chinese  cabbage; 
water  cress;  and  paK-choi. 

In  reviewing  tlie  use  of  scientific 
names  in  the  re^gulations,  the  various 
tables  were  easier  to  use  with  less 
information.  Therefore,  most  scientific 
names  are  being  removed  from  the 
tables  and  text  of  the  regulations. 
Scientific  names  of  all  kinds  subject  to 
the  FSA  including  all  kinds  in  the  tables 
are  shown  along  with  the  common  name 
in  §  201.2.  The  common  and  scientific 
names  of  agricultiiral  seeds  are  listed  in 
§  201.2(h)  and  vegetable  seeds  listed  in 
§201.2(i).  Only  scientific  names  of  the 
kinds  shown  in  §201.2  are  removed 
from  other  sections  of  this  document. 

This  document  does  not  contain  new 
collection  of  information  requirements. 
Sections  amended  by  the  rule  contain 
collection  of  information  requirements 
that  were  previously  submitted  for 
review  to  the  Director  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0581-0026  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501  et  seq.). 

List  of  Subjects  in  7  CFR  Part  201 

Advertising.  Agricultural 
commodities.  Imports.  Labeling. 
Reporting  and  recordkeeping 
requirements.  Seeds,  Vegetables. 

For  reason  set  forth  in  the  preamble. 
7  CFR  Part  201  is  amended  as  follows: 

PART  201-f  EOERAL  SEED  ACT 
REGULATION 

1.  The  authority  citation  for  part  201 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1592. 

2.  In  §  201.2,  paragraphs  (a),  (h),  (i). 
and  (ee)  are  revised  and  (paragraph  (q)  is 
added  to  read  as  follows: 

§201.2    Tetmsdeflned. 

(a)  The  Act.  The  term  "Act"  means 
the  FSA  approved  August  9.  1939  (53 
Stat.  1275;  7  U.S.C.  1551-1611  as 
amended): 

*        *        »        »        * 

(h)  Agricultural  seeds.  The  terra 
"agricultural  seeds"  means  the 
following  kinds  of  grass,  forage,  and 
field  crop  seeds,  that  are  used  for 
seeding  purposes  in  the  United  States: 

Agrotricum— X  Agrotriticum  Ciferri  and 

Ciacom. 
Alfalfia — Medicago  sativa  L. 
Alfilaria— Erodium  cicutarium  (L.)  LUer. 
Alyceclover— ATysicarpu*  vaginalis  (L.)  IXL 
Bahiagrass — Paspalum  notatum  Fluegge 
Barley— fforrfeuflj  vulgare  L 
Barrelclover — Medicago  truncatula  Gaertn. 
Bean,  adzuki— V.^na  angularis  (Willd.)  Ohwi 

and  C%ashi. 
Bean.  Geld— Phaaeo/us  vuigaris  L 


Bean,  mung— Vfgna  mdiata  (L.)  Wilczek 
Beet,  field — ^Beto  wigaris  L.  subsp.  vulgaris 
Beet,  sugar— Beta  vulgaris  L  subsp.  vulgaris 
Beggarweed,  Florida— £>esfnodiui7i  tortuosum 
(Sw.)  DC. 

Bentgrass,  colonial— Agnwtis  capiHaris  L. 
Bentgrass,  creeping— /^grosfis  stolonifem  L 

var.  palustris  (Huds.)  Farw. 
Bentgrass,  veWeY—Agrostis  canina  L. 
Bermudagrass— Cynodon  dactylon  (L.)  Pers. 

var.  dactylon 
Bennudagrass,  giant— Cynodon  dactylon  (L.) 

Pers.  var.  Aridus  Harlan  and  de  Wet 
Bluegrass.  annual — Poa  annua  L. 
Bluegrass,  bulbous— Poo  bulbosa  L. 
Bluegrass,  Canada— Poo  compnssa  L 
Bluegrass,  glaucantha— Poa  g/ouca  Vahl 
Bluegrass.  Kentucky— Poa  pratensis  L. 
Bluegrass.  Nevada— Poo  secunda  ].S.  Pres! 
Bluegrass,  rojgh— Poo  trivialis  L. 
Bluegrass,  Texas — Poa  arachnifera  Tan. 
Bluegrass.  wood— Poo  nemomlis  L. 
Bluejoint — Calamagrostis  canadensis 

(Michx.)  P.  Beauv. 
Bluestem,  big— y^ndropogon  gerardii  Vitm. 

var.  gerardii 
Bluestem,  little — Scbizachyrium  scoparium 

(Michx.)  Nash 
Bluestem.  saad—Andropogon  hallii  Hack. 
Bluestem,  yeUow—Bothriochloa  ischaemum 

(L.J,Keng. 
Bottlebrush-squirreltaii — Elymus  elymoides 

(Raf.)  Swezey 
Brome.  field — Bromus  arvensis  L. 
Brome,  meadow — Bromus  biebersteinii 

Roem.  and  Schult. 
Brome,  moimtain — Bromus  mareinatus 

Stevid. 
Brome.  smooth — Bromus  inermis  Leyss. 
Broomcorn — Sorghum  bicolor  (L)  Moench 
Buckwheat— Fagopynim  esculentum  Moench 
Buffalograss— Buc/i/oe  dactyloides  (Nutt.) 

Engelm. 

Buffelgrass— G?nc/jnis  ciliaris  L 

Burclover.  California- Medicago  polymorpha 

Burclover,  spotted— Med/tfago  ambica  (L.) 

Huds. 
Burnet,  little — Sanguisorba  minor  Scop. 
Bu  ttonc  lover— .Vfedicogo  orbicularis  (L.) 

Bartal. 
Canarygrass — Phalaris  canariensis  L. 
Canarygrass.  reed- Pha/aris  anindinacea  L. 
Carpetgrass— Axonopus/Jssi/o/ius  (Raddi) 

Kuhlm. 
Castorbean — Rjcinus  communis  L. 
Chess,  soft — Bromus  hordeaceus  L. 
Chickpea — Cicer  arietinum  L. 
Clover,  alsike— Tn/o/ium  hybridum  L. 
Clover,  arrowleaf— Tn/o/iuin  vesicuhsum 

Savi 
Qover.  berseem — Trifolium  alexandrinum  L. 
Clover,  cluster— rn/b/ium  glpmeratum  L. 
Clox-er,  crimson — Trifolium  incamatum  L. 
Clover,  Kenya — Trifolium  semipilosum 

Fresen. 
Clover,  ladino— Tn/oiJum  repens  L. 
Clover,  lappa — Trifolium  lappaceum  L. 
Clover,  large  hop— Trifolium  campestre 

Schreb. 
Clover.  Persian — Trifolium  resupinatum  L. 
Clover,  red  or 

Red  clover,  mammoth— rn/o/ru/n  pratehse 

Red  clover,  medium— Trf^/nim  pratense 


ClovOT,  rose— Trifolium  hirtum  All. 
Clover,  small  hop  or  suckling— rn/oiium 

dubium  Sibth. 
Clover,  strawberry— Tnyo/ium/higi/enim  L 
Clover,  sub  or  subterranean — Trifolium 

subtenaneum  L. 
Clover,  white— rn/oi;um  repens  L.  (also  see 

Clover,  ladino) 
Clover— (also  see  Alyceclover.  Burclover, 
Buttonclover.  Sourclover.  Sweetclover) 
Com,  field — Zea  mays  L. 
Com,  pop— Zea  mays  L 
Cotton— Cossypjiun  spp. 
Cowpea— Vigno  unguiculata  (L)  Walp. 

subsp.  unguiculata 
Cnmhe—Cmmbe abyssinica  RE.  Fries 
Crested  dogtail — Cynosurus  cristatus  L 
Crotalaria.  lance— Crota/aria  lanceolata  E. 

Mey. 
Crotalaria,  showy — Crotalaria  spectahilis 

Roth 
Crotalaria.  slenderleaf— Crota/orio  brevidens 

Benth.  var.  intermedia  (Kotschy)  Polh. 
Crotalaria,  striped  or  smooth — Crotalaria 

pallida  Ait. 
Crotalaria,  sunn — Crotalaria  juncea  L. 
Crownvetch — Coronilla  voria  L. 
Dallisgrass — Paspalum  dilatatum  Poir. 
Dichondra — Dichondra  repens  Forst.  and 

Forst.  f. 
Dropseed,  sand — Sporobolus  cryptandrus 

(Torr.)  A.  Gray 
Eramer — Triticum  dicoccon  Schrank 
Fescue,  chewings— Pestuco  rubra  L  subsp. 

commutata  Gaud. 
Fescue,  hair— FesTuca  tenuifolia  Sibth. 
Fescue,  hard — Festuca  brevipila  Tracey 
Fescue,  meadow— Fe»(uca  pratensis  Huds. 
Fescue,  red — Festuca  rubra  L.  subsp.  rubra 
■fescue,  sheep— Pesfuco  ovina  L.  var.  ovina 
Fescue,  tall— Festuca  arundinacea  Schreb. 
Flax — Linum  usitatissimum  L. 
Galletagrass — Hilaria  jamesii  (Torr.)  Benth. 
Grama,  blue — Bouteloua  gracilis  (Kunth) 

Steud. 
Grama,  side-oats — Bouteloua  curtipsndula 

(Michx.)  Torr. 
Guar— Cyomops/s  tetragonoloba  (L.)  Taub. 
Guineagrass — Panicum  maximum  Jacq.  var. 

maximum 
Hardinggrass — Phalaris  stenoptera  Hack. 
Hemp — Cannabis  sativa  L. 
Indiangrass,  yellow— Sojg/iasfrum  nutans 

(L.)  Nash 
Indigo,  hair>— //id/go/era  hirsuta  L. 
Japanese  lawngrass— Zoys/o  faponica  Steud. 
lohnsongrass — Sorghum  halepense  (L.)  Pers. 
Kenaf — Hibiscus  cannabinus  L. 
Kochia.  ionge— Kochia  prostmta  (L.)  Schrad. 
KiiHzu — Pueraria  montana  (Lour.)  Merr.  var. 

lobata  (Willd.)  Maesen  and  S.  Almeida 
l,entil— Lens  culinaris  Medik. 
Lespedeza,  Korean — Kummenmia  stipulacea 

(Maxim.)  Maktno 
Lespedeza,  sericea  or  Chinese — Lespedeza 

cuneata 
(Dum.-Cours.)  G.  Don 
Lespedeza,  Siberian— Lespedeza  juncea  (L.  f.) 

Pers. 
Lespedeza.  striate — Kummeroviia  striata 

(Thunb.)  Schindler 
Lovegrass,  sand— Eragrost/s  trichodes  (Nutt.) 

Wood 
Lovegrass,  weeping — Emgrostis  cumtla 

(Schrad.)  Nees 
Lupine,  blue — Lupinus  angustifolius  L. 
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Lupine,  white — Lupinus  albus  L 
Lupine,  yellow— Lupinus  luteus  L. 
■   Manilagnse— Zoysia  matrelh  (L.)  Merr. 
Meadow  foxtail—iUopecunjs  pratensis  L. 
Medic,  black— Med/cogo  lupulina  L 
Milkvetch  or  deer  nulSxetdy—Astnigahs 

cieerL. 
MiUet,  Imwntop— Anc/udrM  mmota  (L) 

Stapf 
Millet,  foxtail— Setoha  itatica  (L.)  Beauv. 
Millet.  Japanese— fc/i/nocMoafriunentoeea 

Link 
Millet,  pearl— Pennisetuai^oucuoi  (L)  R.  Br. 
Millet,  proso— Amicum  mUiaceum  L. 
Molasteegrass— Afe/inis  minutiflora  Beauv. 
Mustard,  black— Bhusica  nigjxt  (L.)  Koch 
Mustard,  India— Otisstca  jancea  (L)  Czem). 

andCoss. 
Mustard,  white— S/nop/s  alba  L. 
Napiergrass — Pennisetum  purpumum 

Schumach. 
Needlegrass,  green— Stjpo  viridula  Trin. 
Oat— i1  vena  byxantina  C  Koch,  A.  saUva  L, 

A.  nuda  L. 
Oatgrass,  tail — Arrhenatherum  elatius  (L.) 

J.S.  Presl  and  K.B.  Presl 
Orchardgrass—DacfyMs  g/omerato  L 
Panicgrass,  blue— Amicuni  antidotale  Retz. 
Panicgrass,  green — Panicum  maximum  Jacq. 

var.  trichoglume  Robyns 
Pea.  field — Fisum  sativum  L 
Pwiutr-Arachis  hypogaea  L.    ' 
Poa  trivialis— {see  Bluegrass.  rough) 
Rape,  annual — Brassica  nopus  L  var.  annua 

Koch 
Rape,  bird — Bmssica  rapa  L.  subsp.  rapa 
Rape,  turnip — Brassica  rapa  L  subsp. 

silvestris  (Lam.)  )anchen 
Rape,  winter— Brassjco  napus  L  var.  biennis 

(Schubl.  and  Mart.)  Reichb. 
Redtop—Agrostis  gigantea  Roth 
Rescuegrass — Bromus  catharticua  Vahl 
Rhodesgrass — Chloris  gayana  Kunth 
Rice — Ofyzfl  sativa  L. 
Ricegrass,  Indian— Oiyzopsis  hymenoides 

(Roem.  and  Schult.)  Ricker 
Roughpea— LotAyrus  hirsutus  L. 
Rye — Secole  cereale  L. 
Rye,  mountain— Seca7e  striatum  (K.B.  Presl) 

K.B.  Presl  subsp.  strictum 
Ryegrass,  annual  or  Italian— Lo/ium 

multiflomm  Lara. 
Ryegrass,  intermediate — Lolium  x  hybridum 

Hausskn. 
Ryegrass,  perennial — Lolium  perenne  L 
Ryegrass.  Wimmera — Lolium  rigidum  Gaud. 
Safflower — Carthamus  tinctorius  L. 
Sagewort,  Louisiana— /trtemuia  ludoviciana 

Nutt. 
Sainfoin^Ono6/yc/)/s  viciifolia  Scop. 
Saltbush,  fourwing— y^fnp/ex  canescens 

(Pursh)  Nutt. 
Sesame — Sesamum  indicum  L. 
Sesbania— Sesbonia  exaltata  (Raf.)  A.W.  Hill 
Smilo— P/ptot/ierunj  mUiaceum  (L.)  Coss 
Sorghum— So/g/iui7J  bicolor{L.)  Moench 
Sotghum  almum — Sorghum  x  almum  L. 

Parodi 
ijorghum-sudangrass — Sorghum  x 

drummondii  (Steud.)  Millsp.  and  Chase 
Sorgrass — Rhizomatous  derivatives  of  a 

johnsongrass  x  sorghum  cross  or  a 

iohnsongrass  x  sudangrass  cross 
Southempea — (See  Cowpea) 
Sourclover— Ale/i7otus  indicus  (L.)  All. 
Soybean— G/ycJne  max  (L.)  Merr. 


Spelt— Tritfcum  fcpe/to  L 
Sudangrass — Somium  x  drumimmdii 

(Steud.)  MUlsd  and  Chase 
Sunflowrer— /fe/4int/ius  annuus  L 
Sweetclover,  white— Me7j7otus  albus  Medik. 
-Sweetclover,  yel^w— Me7i/otus  officinalis 

Lam. 
Sweet  vemalgraifc— AntAoxantAum 

odomtum  L.    I 
Sweetvetch,  nonnem— Hedyso/um  boreale 

Nutt.  I 

Switchgrass — Panicum  virgatum  L. 
Timothy— PMeu^  piatense  L. 
Timothy,  turf—Rileam  bertolonii  DC 
Tobacco— AMcotibno  tobacum  L. 
Trefoil,  big— Lolas  uliginosus  Schk, 
Trefoil,  birdsfooi- Lotus  cof7ucu7atus  L. 
THUcale— X  rritft»seca/e  Wittm.  [Secale  x 

Triticum) 
Vaseygrasa — Pas  talum  urvillei  Steud. 
Veldtgrass— £Arl  arto  calycina  }.E.  Smith 
Velvetbean— Afu  una  pniriens  (L)  DC  var. 

uti7js  (Wight)  I  urck 
Velvetgrass— Ho|:iis  lanatus  L. 
Vetch,  conunon-»-Vic/a  sativa  L.  subsp.  sativa 
Vetch,  hairy— Vikia  vUlosa  Roth  subsp. 

villosa  j 

Vetch,  Hungariaij— Vic/apannonjcoCrantz 
Vetch,  monantha*— VicJa  articulata  Homem. 
Vetch,  narrowlea^  or  blackpod— Vicio  sofjva 

L  subsp.  nigroKL.)  Ehrh. 
Vetch,  purple — vicia  benghaiensis  L. 
Vetch,  woollypo4  or  winter— Vicia  vi77o$o 

Roth  subsp.  vafia  (Host)  Corb. 
Wheat,  common-t-Th't/cum  aestjvuin  L. 
Wheat,  club— Ty^cum  compactum  Host 
Wheat,  durum— Trificunj  durum  Desf. 
Wheat,  Polish — triticum  polonicum  L. 
Wheat,  poulard— Triticum  turgidum  L. 
Wheat  X  Agrotricimi — Triticum  x 

Agrotriticum 
Wheatgrass,  beardless— Pseucforoegnerio 

spicata  (Pursh)  A.  Love 
Wheatgrass,  crested  or  Cairway  crested — 

Agropyron  cris^tum  (L.)  Gaertn. 
Wheatgrass,  crestfed  or  standard  crested— 

Agropyron  des^rtorum  (Link)  Schult. 
Wheatgrass,  inteitnediate — Elytrigia 

intermedia  (Hopt)  Nevski  subsp. 

intermedia 
Wheatgrass,  pub€  5cent— £7ytrigja  intermedia 

(Host)  Nevski  a  ibsp.  intermedia 
Wheatgrass,  Sibei  ian — Agropyron  fragile 

(Roth)  Candarg  r  subsp.  sibiricum  (WiUd.) 

Meld. 
Wheatgrass;  slen«  er—Elymus  trachycaulus 

(Link)  Shinn. 
Wheatgrass,  strea  nbank— fi/ymus 

lanceolatus  (Sc  ibn.  and  J.G.  Smith)  Gould 

subsp.  lanceok  tus 
Wheatgrass.  tall-|£7ytrigio  elongata  (Host) 

Nevski 
Wheatgrass,  westi  m—Pascopyrum  smithii 

(Rydb.)  A.  Low 
Wildrj'e,  basin — ^J  eymus  cinereus  (Scribn. 

and  Merr.)  A.  I  we 
Wildrye,  Canada-  -Elymus  canadensis  L 
Wildrye,  Russian-  -Psathyrostachys  juncea 

(Fisch.)  Nevski 
Zoysia  japonica—  see  Japanese 
lawngrass) 
Zoysia  raatrella—  see  Maniiagrass) 

(i)  Vegetable  ^ds.  The  term 
"vegetable  seed$"  means  the  seeds  of 
the  following  Uhds  that  are  or  may  be 


grown  in  gardens  (a  on  truck  Canns  and 
are  or  may  be  generally  known  and  sold 
under  the  name  of  Vegetable  seeds: 

Artichoke — Cynara  cardunculus  L.  subsp. 

cardunculue 
Asputgaa— Asparagus  ^cinaJis  Baker 
Asparagusbean  or  yud-long  bean— Vtgna 

unguiculata  (L.) 
Walp.  subsp.  sesquipedalis  (L)  Verde. 
Bean,  garden— PAoMo/us  vii7gam  L 
Bean,  lima-^/raseo7us  lunatus  L. 
Bean,  rxmner  or  acariet  runner— i%aseo7us 

cocciiteus  L 
■  Beet — Beta  vulgaris  L  subsp.  vulgaris 
Broadbean — Vicia  faba  L. 
Broccoli— AossJca  oleracea  L.  var.  botrytis  L 
Brussels  sprouts — Brassica  oleracea  L.  var. 

gemmifera  DC 
Burdock,  great— Aitt/um  lappa  L. 
Cabbage — Brassica  oleracea  L  var.  capitata 

Cabbage,  Chinese— Brassico  rnpa  L  subsp. 

pekinensis  (Lour.)  Hanelt 
Cabbage,  tronchuda— Brassica  oleracea  L 

var.  costata  DC 
Cantaloupe — (see  Melon) 
Cardoon — Cynara  cardunculus  L  subsp. 

cardunciilus 
Carrot — Daucus  carota  L.  subsp.  sativus 

(Hoffin.)  Arcang. 
Cauliflower — Brassica  olemctn  L.  var. 

botrytis  L. 
Celeriac — Apium  graveolens  L.  var. 

rapaceum  (Mill.)  Gaud. 
Celery— Ap/um  graveolens  L.  var.  du7c« 

(Mill.)  Pars. 
Chard,  Swiss — Beta  vulgaris  L.  subsp.  cida 

(L.>Koch 
Chicory — Cichorium  intybus  L. 
Chives — Allium  schoenoprasum  L 
Citron— dtru7/us  lanatus  (Thunb.)  Matsum. 

and  Nakai  var.  citroides  (Bailey)  Mansf. 
Collards — Brassica  oleracea  L.  var.  acephala 

Com,  sweet— Zea  mays  L 
Comsalad— Va7eriane77a  locusta  (L) 

Laterrade 
Cowpea— V:(gna  unguiculata  (L.)  Walp. 

subsp.  unguiculata 
Cress,  garden — Lepidium  sativum  L. 
Cress,  upland— Barbarea  vema  (Mill.)  Asch. 
Cress,  water — Rorippa  nasturtium-aquoticum 

(L.)  Hayek 
Cucumber — Cucumis  sativus  L. 
Dandelion — Taraxacuin  officinale  Wigg. 
Dill — Anethum  graveolens  L. 
Eggplant — Solanum  melongena  L 
Endive — Cichorium  endivia  L. 
Gherkin,  West  India — Cucumis  anguria  L. 
Kale — Brassica  oleracea  L.  var.  acephala  DC. 
Kale,  Chinese — Brassica  oleracea  L.  var. 

alboglabra  (Bailey)  Musil 
Kale,  Siberian — Brassica  napus  L.  var. 

pabularia  (DC.)  Reichb. 
Kohlrabi — Brassica  oleracea  L.  var. 

gongylodes  L. 
Leek — Allium  porrum  L. 
Lettuce — Lactuca  sativa  L 
Melon— Cucum/s  me7o  L. 
Muskmelon — (see  Melon). 
Mustard,  India — Brassica  juncea  (L)  Czemj. 

and  Coss. 
Mustard,  spinach — Brassica  perviridis 

(Bailey)  Bailey 
Okra— Abe7mosc7ius  esculentus  (L.)  Moencb 
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Onion — Allium  cepa  L. 

Onion,  Welsh— A77ium  fistulosum  L. 

Pak-choi— Brassica  rapa  L.  subsp.  chinensis 

(L)  Hanelt 
Parsley— Petrose7jnuni  crispum  (Mill.)  A.W. 

HUl 

Parsnip— Postinaca  sativa  L. 

Pea — Pisum  sativum  L. 

Pepper — Capsicum  spp. 

Pe-tsai — (see  Chinese  cabbage). 

Pumpkin — Cucurbita  pepo  L.,  C  moschata 

(Duchesne)  Poiret,  and  C  maxima 

Duchesne 
Radish — Raphanus  sativus  L. 
Rhubarb— Rheum  rhabarbaium  L. 
Rutabaga — Brassica  napus  L.  var. 

nap^rassica  (L.)  Reichb. 
Sage — Sa7via  officinalis  L. 
Salsify— TVqgopogon  porrifolius  L. 
Savory,  summer— Sature/a  hortensis  L. 
Sonel^-Bumex  acetosa  L. 
Southempea— <see  Cowpea). 
.  Soybean— GTyrAie  max  (L.)  Merr. 
Spinach — Spinacia  oleracea  L. 
Spinach,  New  Zealand — Tetrqgon la 

tetragonidides  (Pall.)  Ktze. 
Squash — Qicurbito  pepo  L.,  C  moschata 

(Duchesne)  Poiret,  and  C  maxima 

Duchesne 
Tomato— Lycopersicon  esculentum  Mill. 
Tomato,  husk— Ph>>sa7is  pubescens  L 
Turnip— ^Brassica  rapa  L.  subsp.  rapa 
Wateraielon— Citni77us  lanatus  (Thunb.) 

Matsum.  and  Nakai  var.  lanatus 
•         •         •         •         • 

(q)  Coated  Seed.  The  term  "coated 
seed"  means  any  seed  unit  covered  with 
any  substance  that  changes  the  size, 
shape,  or  weight  of  the  original  seed. 
Seeds  coated  with  ingredients  such  as, 
but  not  limited  to,  rhizobia.  dyes,  and 
pesticides  are  excluded. 
»        *        *        •        • 

(ee)  Certified  seed.  Certified  seed  is^a 
class  of  certified  seed  which  is  the 
progeny  of  Breeder,  Foxmdation,  or 
Registered  seed,  except  as  provided  in 
§  201.70,  and  is  produced  and  handled 
imder  procediues  established  by  the 
certifying  agency,  in  accordance  with 
this  part,  for  prtiducing  the  CertificKl 
class  of  seed,  for  the  purpose  of 
maintaining  genetic  purity  and  identity. 

§201.3   [AnMiided] 

3.  Section  201.3  is  amended  by 
removing  "shall"  and  adding  in  its 
place  "may". 

1201.10   {AntMidecq 

4.  Section  201.10(a)  is  amended  by 
removing  the  word  "hybrid". 

f  201.13    [Amended] 

5.  Section  201.13  is  amended  by 
removing  "in",  the  first  time  it  appears 
and  adding  in  its  place  "on". 

1201.17   [Amended] 

6.  Section  201.17  is  amended  by 
removing  "bermuda  grass"  and  adding 
its  place  "bermudagrass"  everywhere  it 
appears. 


1201.20    [Amended] 

7,  Section  201.20  is  amended  by 
removing  "for  each  kind  or  kind  and 
variety  or  kind  and  type  or  kind  and 
hybrid"  and  adding  in  its  place  "  each 
kind,  or  kind  and  variety,  or  kind  and 
type,  or  kind  and  hybrid". 

8.  In  §  201.22,  paragraph  (c)  is  revised 
to  read  as  follows: 

1201.22   DaieofTest 

•■••*• 

(c)  The  following  kinds  shall  be  tested 
vtrithin  the  indicated  time  before 
interstate  shipment: 


Agricultural  seeds  and  mixtures 
thereof 

Monlhs 
from  test 

date  to 
shipmeni 

Bentgrass.  Cotonial 

Bentgiass,  Creeping 

Bluegrass,  Kentucky ... 

Fescue,  Chewings 

Fescue,  Hard  ..... ., .... 

Fescue,  Red „......»...„ 

Fescue,  Tall ..„,. 

15 
15 
15 
15 
15 
15 
15 

Ryegrass,  Annual ..„.. 

15 

Ryegrass.  Perennial  „ 

15 

201.26   [Amended] 

9.  Section  201.26  is  amended  by 
removing  "is"  folloviring  the  word 
"pollination"  and  adding  in  its  place 
"in". 

10.  Section  201.31  is  revised  to  read 
as  follows: 

{201.31    Gemrinadon  standards  for 
vegetable  seeds  In  IntorstMs  commerce. 

The  following  germination  standards 
for  vegetable  seeds  in  interstate 
commerce,  which  shall  be  construed  to 
include  hard  seed,  are  determined  and 
established  under  section  403(c}  of  the 
act: 


Artfchoke 

Asparagus 

Asparagusbean , 
Beian,  garden 

Bean,  lima 

Bean,  runner 

Beet  „„ 

Broadbean  

Broccoli 

Brussels  sprouts 
^rdock,  great  ... 


•  ••••«  •*•*•  •«  91 


Cabbage,  tronchuda 

Cardoon 

Carrot 

Cauliflower 

Celeriac „ 

Celery  , 

Chard,  Swiss  

Chicory , 

Chinese  catbago .. 

wnlVBS  •••■••••■•••••••m 

Citron  ....».,•—«.•.„•., 


60 
70 
75 
70 
70 
75 
65 
75 
75 
70 
60 
75 
70 
60 
55 
75 
55 
55 
65 
65 
75 
50 
65 


Collards 

Com,  sweet  „. 

Comsalad 

Cowpea 

Cress,  garden 
Cress,  upland 
Cress,  water  .. 

Cucuniber 

Dandelion 

DM 

Eggplant 

ErKive  ........... 

Kale 

Kate,  Chinese 
Kale,  Siberian 
Kohlrabi  .....>....»..., 

Leek , 

Lettuce  ................ 

Melon 

Mustard,  India 

Mustard,  spiriach  .. 

Otoa 

Onion ..„, 

Onton.  Welsh 

Parsley _„„. 

Parsnip 

Pea 

•  oppof  ...«•......•...„. 

Pumpkin ... 

Radish .... 
Rhubarb  . 
Rutabaga 

Sage 

Salsify 


Savory,  summer  

Sonel 

Soybean 

Spinach,  New  Zealand 

Squash „.. 

Tomato w™..».... 

Tomato,  husk „..„ 

Turnip „..«.._.._..„ 

Watermelon 


Percent 


80 
75 
70 
75 
75 
60 
40 
80 
60 
80 
60 
70 
75 
75 
TO 
75 
80 
80 
7S 
75 
75 
50 
70 
70 
75 
60 
80 
80 
55 
75 
75 
00 
75 
60 
75 
55 
65 
75 
80 
40 
75 
75 
50 
80 
70 


11.  Section  201.34  is  amended  by 
revising  paragraph  (d)(5)  and  reserving 
paragraph  (e)  to  read  as  follows: 

1201.34    Kind,  variety,  and  type;  treatment 
substances;  designation  as  hybrid. 

•  •       •       •        • 

(d)  •  •  • 

(5)  Names  of  varieties  which  through 
broad  general  usage  prior  to  July  28. 
1956  were  recognized  variety  names, 
except  for  hybrid  seed  corn,  shall  be 
considered  variety  names  without 
regard  to  the  principles  stated  in 
paragraph  (d)(2)  of  this  section. 

S  201.36b   [Amended] 

*  *        •        *        • 

(e)  •  •  • 

12.  Section  201.36b,  paragraph  (b)  is 
amended  by  removing  "pole"  and 
adding  in  its  place  "(pole)  garden". 

13.  Section  201.36c,  paragraph  (c)  is 
revised  to  read  as  foUovys: 

{201.36c    Hermetically  ssslsd  containers. 


64492  Federal  Register  /  Vol.  59,  No.  239  /  Wee  nesday,  December  14,  1994  7  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  239  /  Wednesday,  December  14,  1994  /  Rules  and  Regulations  64493 


64492  Federal  Register  /  Vol.  59,  No.  239  /  Wee  nesday,  December  14,  1994  7  Rules  and  Regulations 


(c)  The  seed  in  the  container  does  not 
exceed  the  percentage  of  moisture,  on  a 
wet  weight  basis,  as  listed  below: 


Agricultural  seeds 


Beet,  field 

Beet,  sugar 

Bluegrass.  Kentucky 

Clover,  crimson , 

Fescue,  red 

Mustard,  India 

Ryegrass,  annual 

Ryegrass,  perennial 

All  ottiers , 


Percent 


7.5 
7.5 
6.0 
8.0 
8.0 
5.0 
8.0 
8.0 
6.0 


201.37    [Anwfl^Mq 

13.  Section 
removing 
Service"  and 
"Agricultural 

14.  In  §201 
(e)  are  revised 
is  added  to 


4  01.37  is  amended  by 
Coi  sumer  and  Marketing 
a  Iding  in  its  place 
I  ifarketing  Service" 

paragraphs  (a)  through 
md  a  new  paragraph  (g) 
'  as  follows: 


Vegetable  seeds 


Bean,  garden 

Bean,  litra 

Beet  * 

Broccoli „. 

Brussels  sprouts  ... 

Cabbage  

Cabbage.  Chinese 

Carrot ..... 

CauMflower 

wOionsc  ■•••*•■••••■»••• 

Celery  

Chard.  Swiss  

Chives 

CoHards 

Com,  sweet 

Cucumber 

Eggplani 

Kale . 

Kohlrabi 

LBVK    ...........•..•...■.•« 

Lettuce  «....j......._.. 

Mfllon 

Mustard.  Indta . 

Onion 

Onion,  Welsh 

Parsley 

Parsnip _ 

Paa 

Pepper 

Pumpkin  ....„_.„„..., 

Radeh 

Rutabaga _^ 

Spinach 

Squash .- 

Tomato 

Tumip 

Watermeton  

AI  ottiers .. .. 


Percent 


7.0 
7.0 
7.5 
5.0 
5.0 
5.0 
5.0 
7.0 
5.0 
7.0 
7.0 
7.5 
6.5 
S.0 
8.0 
6.0 
6.0 
5.0 
5.0 
6.5 
5.5 
6.0 
5.0 
6.5 
6.5 
6.5 
6.0 
7.0 
4.5 
6.0 
5.0 
5.0 
8.0 
6.0 
5.5 
5.0 
6.5 
6.0 


I  real 


S  201.43    Size  c  Sample 

•        •        •        •        • 

(a)  Two  ounees  (57  grams)  of  grass 
seed  not  otherwise  mentioned,  white  or 
alsike  clover,  o  r  seeds  not  larger  than 
these. 

(b)  Five  oun«  es  (142  grams)  of  red  or 
crimson  clover,  alfalfa,  lespedeza, 
ryegrass,  bromtgrass,  millet,  flax,  rape, 
or  seeds  of  similar  size. 

(c)  One  pound  (454  grams)  of 
sudangrass,  pr^so  millet,  hemp,  or  seeds 
of  similar  size.  I 

tds  (907  grams)  of 
vetch,  or  seeds  of 
size. 
Is  (2.2  Uters)  of 


(d)  Two  poi 
cereals,  sorghi 
similar  or  large 

(e)  Two  qus 
screenings. 


(g)  Coated  se^  for  a  purity  analysis 
shall  consist  of  at  least  7,500  seed  units. 
Coated  seed  fot  noxious-weed  seed 
examination  snail  consist  of  at  least 
30.000  seed  units.  Coated  seed  for 
germination  test  only  shall  consist  of  at 
least  1,000  see^  imits. 

16.  Section  4)1.44  is  revised  to  read 
as  follows: 


S  201.44 


raing  samptes. 


Before  being  forwarded  for  analysis, 
test,  or  examination,  the  containers  of 
samples  shall  lie  properly  sealed  and 
identified  in  su  ch  manner  as  may  be 
prescribed  by  >  MS.  Samples  of  coated 
seed  shall  be  fc  rwarded  in  firmly 
packed  crush-;  roof  and  moisture-proof 
containers. 


$201.45    [AmMAtocq 

17.  In  §201.^  5 
amended  by  re  noving 


Table  i.— wek  iht  of  Working  Sample 


Name  of  seed 


Agricultural  Seed 


Agrotricum  ........._..., 

Alfalfa  

Alfilaria ....^^ 

Alycactover .j^ 

Bahiagrass: 

Var.  Pensacofa . 

AI  oiwf  vars. .. 
Bailey „.. 


w  v*******^  a  I 


,  paragraph  (b)  is 
","  after  the 


words  "damaging  large  seeds"  and 
adding  in  its  place  "and  coated  seeds. 

18.  Section  201.46  is  amended  by 
adding  a  new  paragraph  (d)  and  revising 
Table  1  to  read  as  follows. 

§  201 .46    Weight  of  working  sample. 

•        •        ♦        •        • 

(d)  Coated  seed. 

(1)  Unmixed  coated  seed.  Due  to 
variation  in  the  weight  of  coating 
materials,  the  size  or  weight  oT  the 
working  sample  shall  be  determined 
separately  for  each  lot.  The  weight  of 
the  working  sample  shall  be  determined 
by  weighing  100  completely  coated 
units  and  calculating  the  weight  of 
2,500  coated  units  for  the  purity 
analysis  and  25,000  coated  imits  for  the 
noxious-weed  seed  examination 

(2)  Mixtures  of  cOated  seed  The 
working  weight  shall  be  determined  in 
the  following  manner- 

(i)  Calculate  the  weight  of  the  woritmg 
sample  to  be  used  for  die  mixture  under 
consideration  as  though  the  sample 
were  not  coated  by  following  paragraph 
(b)  or  (c)  of  this  section. 

(ii)  Determine  the  amount  of  coating 
material  on  100  coated  units  by 
weighing  the  coated  units.  Remove  the 
coating  material  using  the  methods 
described  in  §§  201.51b  (c)  and  (d) 
Calculate  the  percentage  of  coating 
material  using  the  following  formulas 

Weight  of  coating  material  =  weight  of 
100  coated  units  -  weight  of  100 
de-coated  units; 

The  percentage  of  coating  material  = 
'  weight  of  the  coating  material 
divided  by  the  weight  of  100  coated 
units  X 100% 

.    (iij)  The  weight  of  the  working  sample 
shall  be  the  product  of  the  weight 
calculated  in  paragraph  (b)(2)(i)  of  this 
section  multiplied  by  100%,  divided  by 
100%  minus  the  percentage  of  coating 
material  calculated  in  paragraph 
(b)(2)(ii)  of  this  section 


Minimum 
weight  for 
purity  analy- 
sis (grams) 


65 
5 
5 
5 

5 

7 
100 


Minimum 
weight  for 
noxious- 
weed  seed 
examination 
(grams) 


500 
50 
50 
50 

50 

SO 

500 


Approxi- 
mate num- 
ber of 
seeds  per 
gram 


39 
500 
440 
665 

600 

365 

30 


TABLE  1.— Weight  of  Working  Sample— Continued 


Name  of  seed 


Barrelclover 

Bean: 

Adzuki  

Mung  

Beet,  field 

Beet,  sugar 

Begganweed,  Ftorida  . 
Bentgrass: 

Cotonial  „. 

Creeping „... 

Velvet 

Bermudagrass 

Bermudagrass,  giant  .. 
Bluegrass: 

Annual 

Bulbous ... 

Canada 

Glaucantha 

Kentucky  

Nevada ....." 

Rough  

Texas  

Wood 

Bluejoint _ 

Bluestem: 

Big 

Little 

Sand 

Yellow 

Botttetxush-squirreltail 
Brome: 

FieW  , 

Meadow 

Mountain  . 

Smooth „ 

Broomcorn  ...„ „... 

Buckwheat 

Buffak>grass: 

(Burs) 

(Caryopses) 

Buffelgrass: 

(Fascicles) 

(Caryopses) 

Burclover,  California: 

(in  iHjr) 

(out  of  bur)  

Burclover,  spotted 

(in  bur) 

(out  of  bur) 

Burnet,  little „ 

Buttondover  

Canarygrass 
Canarygrass, 
Carpetgrass 
Castortiean  . 
Chess,  soft  . 
Chickpea  .... 


Minimum 
weight  for 
purity  analy- 
sis ^rams) 


reed. 


Ckwer 

Alsike 

Arrowleaf  i 
Berseem  .. 

Cluster 

Crimson  „. 

Kenya  

Ladino  

Lappa  

Large  hop , 


10 

200 
500 
100 

50 

50 
5 

0.25 

025 

025 

1 

1 

1 

4 

0.5 

1 

1 

1 

0.5 

1 

0.5 

0.5 

7 
5 
10 
1 
9 

5 
13 
20 

7 
40 
SO 

20 
3 

6 
2 

50 

7 

50 

5 
25 

7 
20 

2 

1 
500 

5 
500 

2 
4 
5 
1 
10 
2 
2 
2 


Minimum 
weight  for 

noXKMJS- 

weedseed 

examinatk>n 

(grams) 


Approxi- 
mate num- 
ber of 
seeds  per 
gram 


10 

2,635 

40 

585 

5 

5.050 

10 

10 

3,060 

10 

2,305 

S 

4,610 

10 

2.500 

5 

4,330 

S 

8,461 

70 

320 

50 

525 

100 

215 

10 

1.945 

90 

300 

SO 

465 

130 

^Q0 

200 

140 

70 

315 

400 

60 

500 

45 

200 

110 

30 

740 

66 

365 

20 

1,940 

500 

70 

375 

500 

50 

50 

550 

250 

110 

70 

365 

200 

150 

20 

1.185 

10 

2,230 

500 

5 

50 

555 

500 

2 

20 

1,500 

40 

705 

50 

455 

10 

2.925 

100 

330 

20 

20 

1,93S 

20 

1,500 

10 

5,435 
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Table  i.— WeightJof  Working  Sample— Continued 


Name  of  seed 


Persian 

Red 

Rose 

Small  hop ., 

Strawbeny . 

Sub 

White 

Com: 

Field  , 

Pop 

Cotion ^^ 

Cow^Ma ^ 

Crambe 

Crasted  dogtaH 
Crotalaria: 

Lance  ....... 

Showy  — 

Stenderieaf 

Striped 

Sunn 

Crownvetch 

DaNisgrass . 

Dichondra  ...._.. 
Drapaeed,  sand 

Envnaf 

Fescue: 

Chewings  . 

Hair 

Hard  

Meadow  

Red >.. 

Sheep  .».M.. 

Tan 

FiBJI 


Galetagrass: 

(Other  than  caryopses) 

(Caryopses) 

Grama: 

Blue 

Side-oats: 

(Ott>er  than  caryopses) 

(Caryopses)  

Guar 

Guineagrass 

Hardinggrass 

Hemp „ 

Indtangrass,  yeHow „.. 

Indigo,  hairy ... 

Japanese  lawngrass  

Johnsongrass „.. 

'^"***'     ••••••••••••■••■■••••Mai 

Kochia,  forage 

Kudzu ^.^ ^,,, 

^"'■"   •"•••••••••••••"•"•••••••••••••••••••.•-•.. 

Lespedeza: 

Korean 

Sericea „ ..„ ; 

Siberian 

Ctriflfa 

^'*'  lOlC    •'•••.•■■.*■........... .........^1 

Lovegrass,  sand  ..\ ............ 

Lovegrass,  weeping 

Lupine: 

Blue„,..„ , _ 

•""*^    "••••••••••••••■••■•••■«•••«•«••■■« 

TclKJw  .„,.. ••••••.••M.. 

Manilagrass . „ 

Meadow  foxtail ^,. 

M«dic.black _.. 


••«*••••«•••< 


'•■^k  ••••«*• 


Minimum 
weight  for 
purity  analy- 
sis (grams) 


2 

5 
7 
2 
5 
25 
2 

500 
500 
300 
300 
25 
2 

7 
2S 
10 
10 
75 

to 

4 
5 

055 
100 

3 
1 
2 

5 
3 
2 

5 
15 

10 
5 


6 
2 

75 
2 
3 

50 
7 
7 
2 

10 

50 
2 

25 
120 

5 
3 
3 
5 

1 
1 

500 

500 

300 

2 

3 

5 


Minimum 
weight  for 
noxious- 
weed  seed 
examination 
(grams) 


20 
50 
70 
20 
50 
250 
20 

500 
500 
500 
500 
250 
20 

70 
250 
100 
100 


Approxi- 
mate nunv 

berof 

seeds  per 

gram 


■•415 
600 
360 

'950 
635 
120 

\50G 

3 

.    3 

8 

8 

1900 

375 

80 

205 

215 


500 

35 

100 

305 

40 

620 

50 

470 

2.5 

12,345 

500 

25 

30 

900 

10 

20 

',305 

50 

495 

30 

900 

20 

'  165 

50 

466 

150 

180- 

100 

260 

50 

.580 

20 

1.595 

60 

350 

20 

'605 

500 

35 

20 

2,205 

30 

750 

500 

45 

70 

395 

70 

435 

20 

1,325 

100 

265 

500 

20 

'070 

250 

80 

500 

^4-23 

50 

525 

30 

820 

30 

820 

50 

750 

10 

3.585 

10 

3,270 

500 

7 

500 

7 

500 

9 

20 

30 

893 

50 

586 
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Table  1.— Weight  of  Working  SAMPLE-Continued 


Name  of  seed 


Milkvetch  

Millet: 

Browntop ^ 

Foxtail 

Japanese 

Pearl 

Proso 

Motassesgrass  

Mustard: 

Black „.„ 

India  

White 

Napiergrass 

Needlegrass.  green . 

Oat 

Oatgrass,  tall 

Orchardgrass 

Panicgrass,  blue 

Panicgrass.  green 
Pea.  field 
Peanut 
Rape: 
.  Annual 

Bird  .... 

Turnip 

Winter 

Redtop 

Rescuegrass  

Rhodesgrass 

Rice 

Ryegrass.  Indan  

Roughpea , 

Rye 

Rye,  mountain , 

Ryegrass: 

Annual 

Intermediate 

Perennial 

Wimmera 

Safflower  

Sagewort,  Louisiana ... 

Sainfoin  

Saltbush,  founving 

Sesame 

Sesbania „ 

Smik)  „ 

Sorghum 

Sorghum  alQium .. 

Sorghum-sudangrass  . 

Sorgrass '  

Sourctover ..... 

Soybean .„ 

Spelt 

Sudangrass 

Sunflower  

Sweetciover: 

White 

Yeltow 

Sweet  vemalgrass 

SweeWetch,  northern  . 

Switchgrass 

Timothy 

Tinrothy,  turf , 

Tobacco  

Trefoil: 

Big - 

Birdsfoot 

Tritnale 


Minimum 
weight  for 
purity  analy- 
sis (grams) 


9 

8 
5 
9 

15 
15 
0.5 

2 
5 

15 

5 

7 
75 

6 

3 

2 

2 
500 
500 

7 
7 

m 

5 
10 

0.25 
20 

1 
50 

7 
75 
75 
28 

5 

6 

5 

5 
100 

0.5 
50 
15 

7 
25 

2 
50 
15 
65 
15 

5 

500 

100 

25 

100 

5 
5 
2 

19 
4 
1 
1 
0.5 

2 

3 

100 


Minimum 

weight  for 

noxkxjs- 

weedseed 

examination 

(grams) 


90 

80 

50 

90 

150 

150 

5 

20 

50 
150 

50 

70 
500 

60 

30 

20 

20 
500 
500 

70 

70 

50 
100 

2.5 
200 

10 
500 

70 
500 
500 
280 

50 

80 

50 

50 

500 

5 

500 

150 

70 
250 

20 
500 
150 
500 
150 

50 
500 
500 
250 
500 

50 
50 
20 
190 
40 
10 
10 
5 

20 

30 

500 


Approxi- 
mate num- 
ber of 
seeds  per 
gram 


270 

315 
480 
315 
180 
185 
7.750 

1.255 
625 
160 


370 

35-60 

417 

945 

1,370 

1.305 

4 

1-3 

345 

425 

535 

230 

10.695 

115 

4.725 

65 

355 

40 

40 

90 

420 
338 
530 


30 
8.900 

50 

165 

360 

105 

2.010 

55 
150 

38 

135 

660 

6-13 

25 
1W 


570 

570 

1.600 

130 

570 

2,565 

2,565 

'5.625 

1.945 
815 


Table  1.— Weight  of 
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Table  i.— Weight  of  Working  Sample— Continued 


Name  of  seed 


Vaseygrass .'. 

VeMgress  

Vetvettiean 

Velvatgrass  ..„. 

Velch: 

Common „ 

Hairy 

Hungarian 

Monantha 

NarroMdeaf 

Purpte :...„ 

WooNypod 

Wheafc 

Common 

CM) 

Durum  ......._...., 

Polish  ».^..., 

Poulard _.... 

Wheat  X  Agroticum  .. 

Whealgrass: 

Beardtess 

Fairway  crested ... 
Standard  crested . 

Intermediate 

Pubescent  .......... 

St)erian 

Slender  .^. 

Streambank 

'       TaH 

Western 

Wildrye: 

Basin 

Canada  

Russian 


Vegetable  Seed 


Adicholte  

Asparagus  

Asparagusbean 

Bean: 

Garden „... 

Lima  

Runner  ......„„ , 

■^^^^^     ....•.••••......■. a...... ........■■I 

Broadt>ean . .....„!!™!!! 

Broccoli „ ^ 

Brussels  sprouts ."..~ 

Burdock,  great „„ 

Cabbage _ 

Cabbage,  Chinese ^.."1 

Cabbage,  tronchuda „ .. 

Cardoon „.. „ 

Carrot ....„..;!.!."!."! 

CaUillower „ "^"Z 

*"*■**'  •"■**  •  •••••••"•••"••*••••••••••♦•••••••••«••••••••.••••..■.•,»„„„, 

Celery ;; , 

Chard,  Swiss ,„.... J'Z. 

Chicory  ..„...»». J,_, 

wflWCS  ..."«•...•".«—......,......„.,„,„„,... ,„.,.,^ „,,,, 

CHron - 

"•"*"•■••""•••••••• •"•••••••■••••••••••••••■•••••••••••••■•I 

Com,  sweet 

Coimalad: 

Vars.  FuNhearted  and  Dark  Green  Fullhearted 
Al  other  vars 

Cress: 

Garden _„ 


UMI 


• 


Minimum 
weight  for 
purity  analy- 
sis (grams) 


3 

4 

500 

1 

150 
75 
100 
100 
50 
100 
100 

100 
10O 
100 
100 
100 
65 

8 

4 

5 

15 

15 

5 

■  7 

10 

15 

10 

8 

11 

6 


100 
100 
300 

500 
500 
500 

50 

500 

10 

10 

15 

10 

5 

10 

100 

3 

•10 

1 

1 

50 

3 

5 

200 

10 

500 

5 

10 

308 


Minimum 
weight  lor 
noxious- 
weed  seed 
examinatkm 
(grams) 


30 

40 

500 

10 

500 
500 
500 
500 
500 
500 
500 

500 
500 
500 
500 
500 
500 

80 

40 

50 

150 

150 

50 

70 

50 

150 

100 

80 

110 

60 

500 
500 
500 

500 

500 

500 

300 

500 

50 

50 

150 

50 

50 

100 

500 

50 

50 

25 

25 

300 

50 

50 

500 

50 

500 

50 

50 

500 

SO 


Approxi- 
mate num- 
ber of 

seeds  per 
gram 


970 

656 

2 

3,360 

19 
35 
24 


60 
22. 
25 

25 
25 
25 
25 
25 
38 

275 
685 

425 
175 
180 


295 

370 
165 
250 

317 

190 
360 

24 

25 

8 

4 

2 

1 

60 

315 
315 

315 
635 


825 

315 

2.520 

2.520 

60 

940 

11 
315 


380 
8 

425 
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T«tE  1.— WEWKT  OF  WORIONG  SAMPLE— Continued 


Nameof  saad 


Upland 


Cueuotet 

Dandelion 

Din 

Eggplant 

En^ve 

GheiWn.  West  Indta 

Kale 

Kale,  CNnasa 

Kale,  Sibertan  „„ 

Kohlrabi 

Leek 


Meton 

Mustard.  India  . 
Mustard,  spinach . 

Otoa 

Onion  _ 

uraon,  wann ....... 

Pak-choi „_. 

Parsley 

Paisnip 

Pee 

Pepper  .„» 

PunnDkin 

Radish 

Rhrfwb 

Rutabaga _.».__ 

Sage „_ .. 

^avffy  — ^ II  1,11. 

Sawofy.  MMviwr 

Sonal  ___.„ 

Soybean  — ._. _..._.™.., 

Spinach 

Spinach.  NewllMiland" Z 

Tomato >...-.«_„ 

Tomato.  tMJSk               ,  .   '■ 
Tumip '^ 


Minimum 
weight  (or 
purity  analy- 
sis (grams) 


'RhizomalouB 


2 
1 

75 
2 
3 

10 
3 

16 

10 

10 
8 

10 
7 
3 

50 

5 

5 

100 

7 

10 

5 

5 

5 

500 

15 
500 

30 

SO 
5 

25 

50 

2 

2 

500 

25 

200 

200 

5 

2 

5 

200 


waiQM  tof 
noiioua- 

WOQu  0000 

oxAvnirurtiOfi 
(grainy 


e<  a  jehnsongraas  x  sorghum  crass  or  a  johnaongrass  x  sudangrass  cross. 


as 

25 
500 

35 

SO 

50 

SO 

160 

50 

SO 

80 

SO 

50 

50 

500 

SO 

50- 

500 

50 

50 

50 

SO 

SO 

500 

ISO 

500 

300 

300 

SO 

150 

300 

36 

36 

600 

150 

500 

500 

50 

% 

SO 

500 


Approxi- 
mate num- 
ber of 
SMdsper 
giam 


1.160 

5.170 

40 

1,240 

800 

230 

940 

153 

315 


325 
315 

386 
890 

45 
625 
535 

19 
340 

~W6 

650 

430 

3 

166 

5 

75 

80 

430 

120 

«5 

1.750 

1.060 

6-13 

100 

13 

14 

406 

1240 

535 

11 


19.  Section  201.47  i»amendedby 
revising  paragraph  (e)  and  adding  a  new 
para^^th  (i)  to  read  as  follows: 

S  201.47   SeparaHoii. 

*        •        *        •        • ' 

(e)  The  Unifoxm  Blowing  Proeedure 
.  described  in  §  201.SlaU)  dull  be  used 
for  the  separatiim  of  pure  seed  and  inert 
matter  in  seeds  of  Kentud^  bhi^rass, 
Canada  bluegrass.  rau^  bhi^rass. 
Pensacola  variety  of  bakia^ass. 
orchardgrass,  side-oats  grama,  and  blue 
grama. 

(0  Procedures  for  purity  analysis  £ar 
coated  seed  are  given  in  §  201. Sib. 

20.  Section  201.47a  is  amended  by 
revising  psragrapbs  (y(3).  (bK4).  and  (g) 
to  read  as  follows: 


f20i.47e  Saadomt 

•       *       •        •       • 

(b)  •  •  • 

(3)  Entire  pikelets  in  hahiagra^f^f 
bentgrasses,  dallisgrass,  guineagrass. 
browntop  millet,  foxtail  millet,  proso 
millet,  panic^rasses,  r^dtop,  rice, 
switchgrass,  and  vaseygrass.  Entire 
spikelets  which  may  have  attached 
rachis  seg^enU.  pedicels,  and  straile 
spikelets  in  big  Uuestem,  little 
bluestem,  sand  bluestem.  yellow 
bluestem,  bottlebrush-squirreltaiU 
broomcom,  yellow  indiangrass, 
johnsongrass,  sorghum,  soighum- 
sudangrass,  sorghum  almum,  sorgrass, 
and  sudangrass; 

(4)  Spikel^  groups: 

(i)  Spikelet  groups  that  disarticHlate 
as  a  unit  in 


(ii)  Spikelet  groups  that  disarticulate 
as  units  with  attached  rachis  and 
intemodes  Uuestems.  side-oats  grama, 
and  yellow  indiangrass; 

•        •        *        •        ■ 

{f)  "Seed  balk"  or  portions  thereof  in 
multigerm  beets,  and  fruits  with 
accessory  structures  such  as  occur  in 
other  Chenopodiaceae  aj^d  New  Zealand 
spinach.  For  forage  kochia  refer  to 
§201.48(j)  and  §  201.51(a)(7). 

21.  In  §  201.48.  paragraphs  (g)(2). 
(g)(3).  (b),  and  (i)  are  revised  and  a  new 
paragraph  (j)  is  added  to  read  as  fbUows. 

§201.48    Kind  or  variety 


(gj... 


(2)  The  Uniform  Blowing  Procedure 
described  in  §  201.51a(a)  shall  be  used 
to  determine  classification  of  florets  into 

Sure  seed  or  inert  matter  for  Kentucky 
luegrass.  Canada  bluegrass,  rough 
bluegrass,  Pensacola  variety  of 
bahiagrass,  side-oats  grama,  blue  grama, 
and  orchardgrass. 

(3)  Special  purity  procedures  for 
smooth  brome.  chewings  fescue,  red 
fescue,  orchardgrass.  fairway  crested 
wheatgrass,  standard  crested 
wheatgrass.  intermediate  wheatgrass, 
pubescent  wheatgrass,  tall  wheatgrass, 
and  western  wheatgrass  are  listed  in 
§201.51a(b). 

•  •  •  a  • 

(h)  Seed  units  with  nematode  galls, 
fungal  bodies  (i.e.  ergot,  other  sclerotia, 
and  smut)  and  spongy  or  corky 
caryopses  that  are  entirely  enclosed 
within  the  seed  unit.  Refer  to 
§  201.51(cKl)  for  inert  matter 
classification. 

(i)  Seed  imits  of  beet  and  other 
Chenopodiaceae,  and  New  21ealand 
spinach.  Refer  to  §  201.47a(g)  and 
§  201.51(a)(6)  for  definitions  of  seed 
units  and  inert  matter,  respectively. 

(j)  Seed  units  of  forage  kjochia  that  are 
retained  on  a  1  mm  opening  square-hole 
sieve,  when  shaken  for  30  seconds.  For 
inert  matter,  refer  to  §  201.51(a)(7). 

22.  Section  201.49  is  amended  by 
revising  paragraph  (a)  and  reserving 
paragragh  (b)  to  read  as  follows: 

§201.49   OtiMr  crop  seed. 

(a)  Seeds  of  plants  grown  as  crops 
(other  than  the  kind(s)  and  variety(ies) 
included  in  the  pure  seed)  shall  be 
considered  other  crop  seeds,  unless 
recognized  as  weed  seeds  by  applicable 
laws,  or  regulations,  or  by  general  usage. 
All  interpretations  and  definitions  for 
"pure  seed"  in  §  201.48  shall  also  apply 
in  determining  whether  seeds  are  "oUier 
crop  seed"  or  "inert  matter"  with  the 
following  two  exceptions  which  may  be 
apolied  as  acceptable  alternatives: 

fl)  Uniform  Blowing  Procedure  in 
§  201.51a(a)  for  kinds  listed  in 
§201. 47(e)  may  be  disregarded.  If 
disregarded,  all  seed  units  (as  defined  in 
§  201.47a)  for  these  kinds  found  in  the 
working  sample  shall  be  manually 
separated  into  pure  seed  and  inert 
matter.  Only  units  containing  at  least 
one  caryopsis  ifith  some  degree  of 
endosperm  development  which  can  be 
detected  either  by  slight  pressure  or  by 
examination  over  light  are  considered 
other  crop  seed. 

(2)  Multiple  Unit  Procedure  in 
§  201.51a(b)  for  kinds  listed  in 
§  201.48(g)(3)  may  be  disregarded.  If 
disregarded,  all  multiple  units  and 
single  units  (as  defined  in  §  201.51a(b)) 
for  these  kinds  found  in  the  working 
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sample  shall  ne  manually  s^arated  into 
single  florets,  ^ch  floret  containing  a 
caryopsis  witll  some  degree  of 
endosperm  development,  which  can  be 
detected  eithe^  by  slight  pressure  or 
examination  over  light,  is  considered 
other  crop  seen.  Empty  florets  and 
glumes,  if  present,  are  considered  inert 
matter.  Refer  to  §  201.51(a)(4). 

(b)  (Reserved) 

23.  In  §  201^0.  paragraph  (c)  is 
revised  to  reaa  as  follows: 

§201.50   Wmc  sewl. 

*        »        •        *        * 

(c)  Wild  oni  m  and  wild  garlic  (Anium 
spp.)  bulblets  hat  have  any  part  of  the 
husk  remainin  ;  and  are  not  damaged  at 
the  basal  end « re  considered  weed  seeds 
regardless  of  s  ze.  Bulblets  that  are 
completely  devoid  of  husk,  and  are  not 
damaged  at  th*  basal  end,  and  are 
retained  by  a  *i3-inch  (1.9  mm)  round- 
hole  sieve  are  considered  weed  seeds. 
For  wild  onioii  and  wild  garlic  {Allium 
spp.)  bulblets  classed  as  inert  matter, 
refer  to  §201.1 1(b)(5). 

24.  In  §  201. 51,  paragraphs  (a)(5), 
(a)(6),  and  (c)(  '.)  are  revised  and  new 
paragraphs  (a)  7),  (a)(8),  and  (c)(3)  are 
added  to  read  as  follows: 

§201.51    Inert  I  natter, 
(a)*  •  • 

(5)  Seed  uni  s  with  nematode  galls  or 
fungal  bodies  smut,  ergot,  and  other 
sclerotia)  that  u-e  not  entirely  enclosed 
within  the  see  1  unit.  Refer  to 

§  201.48(h)  for  pure  seed  classification. 

(6)  Broken  seed  units  of 
Chenopodiaceae  and  fruit  portions  or 
fi'agments  of  nlonogerm  beets,  New 
Zealand  spina  :h,  buffalograss,  and 
families  in  wh  ch  the  seed  imit  is  a  dry 
indehiscent  one-seeded  fruit  that  visibly 
do  not  contain  a  seed.  Refer  to  §  201.48 
(0.  (g)(1).  (i).  ajid  (j)  for  pure  seed 
classification. 

(7)  Seed  uni  s  of  forage  kochia  that 
pass  through  al  1  mm  opening,  square- 
hole  sieve,  when  shaken  for  30  seconds. 

(8)  The  thin  >ericarp  (fixiit  wall),  if 
present  on  see  Is  of  northern 
sweet  vetch. 

(c)  •  *  • 

(2)  Soil  particles,  sand,  stone,  chaff, 
stems,  leaves,  flowers,  loose  coating 
material,  and  any  other  foreign  material. 

(3)  Coating  i  laterial  removed  from 
coated  seed  by  washing.  Refer  to 
§20l.5lb(c). 

25.  Section  4  201. sla  is  revised  to 
read  as  follow! 

§201 .51  a   SpeAal  procedures  for  purity 
analysis. 

(a)  The  Unifl>rm  Blowing  Procedure 
shall  be  used  v^i  the  separation  of  pure 


seed  and  inert  matter  in  the  following: 
Kentucky  bluegrass,  Canada  bluegrass. 
rough  bluegrass.  Pensacola  variety  of 
bahiagrass,  orchardgrass.  blue  grama. 
and  side-oats  grama. 

(1)  When  kinds  listed  in  this  section 
appear  in  mixtures  they  shall  be 
separated  firom  other  kinds  before  using 
the  Uniform  Blowing  Procedure. 

(2)  To  determine  the  blowing  point  for 
these  procedures,  individual  calibration 
samples  for  Kentucky  bluegrass. 
orchardgrass,  and  Pensacola  variety  of 
bahiagrass  shall  be  used  The  calibration 
sample  for  Kentucky  bluegrass  shall  l)e 
used  for  Canada  bluegrass,  rough 
bluegrass,  blue  grama,  and  side-oats 
grama. 

(i)  The  blowing  point  for  Canada 
bluegrass  shall  be  the  same  as  the 
blowing  point  determined  for  Kentucky 
bluegrass. 

(ii)  The  blowing  point  for  rough 
bluegrass  shall  be  a  factor  of  0.82  (82 
percent)  of  the  blowing  point 
determined  for  Kentucky  bluegrass.  The 
0.82  factor  is  restricted  to  the  General- 
type  seed  blower 

(iii)  The  blowing  point  for  blue  grama " 
shall  be  a  factor  of  1  157  of  the  blowing 
point  determined  for  Kentucky 
bluegrass.  Before  blowing,  extraneous 
material  that  will  interfere  with  the 
blowing  process  shall  be  removed.  The 
sample  to  be  blown  shall  be  divided 
into  four  approximately  equal  parts  and 
each  blown  separately.  Th«  1.157  factor 
is  restricted  to  the  General-type  seed 
blower. 

(iv)  The  blowing  point  for  side-oats 
grama  shall  be  a  factor  of  1.480  of  the 
blowing  point  determined  for  Kentucky 
bluegrass.  Before  blowing,  extraneous 
material  that  will  interfere  with  the 
blowing  process  shall  be  removed  The 
sample  to  be  blown  shall  be  divided 
into  four  approximately  equal  parts  and 
each  part  blown  separately  The  1  480 
factor  is  restricted  to  the  General-type 
seed  blower 

(3)  Calibration  samples  and 
instructions  are  available  on  loan 
through  the  Seed  Regulatory  and 
Testing  Branch,  LS,  AMS,  Building  306. 
Room  213,  Beltsville.  Marjland  20705 

(4)  The  calibration  samples  shall  be 
used  to  establish  a  blowing  point  prior 
to  proceeding  with  the  separation  of 
pure  seed  and  inert  matter  for  these 
kinds.  After  completing  the  blowing 
procedure,  remove  all  weed  and  other 
crop  seeds  from  the  light  portion  and 
add  these  to  the  weed  or  other  crop 
separation,  as  appropriate.  The 
remainder  of  the  light  portion  shall  be 
considered  inert  matter.  Remove  all 
weed  and  other  crop  seeds  and  other 
inert  matter  (stems,  leaves,  dirt)  from 
the  heavy  portion  and  add  these  to  the 
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weed  seed,  other  crop  seed,  or  inert 
matter  separations,  as  i^nxoprute.  The 

remainder  d  the  kaavy  portitm  shall  be 
ccmsideted  pum  seed. 

(5}  Witk  orchtfdgrass,  after  tb^ 
blowing,  psqceed  vdtt  tbe  BMtha|rie  unt 
procedure. 

(b)  The  Multiple  Unit  Procedure  of 
detennining  the  pure  seed  frBctioD  shall 
be  used  ealy  for  tlw  kinds  inchided  in 
the  fiDUowiagtdUe  when  multiple  units 
are  present  in  a  saajrie.  These  methods 
are  applicable  to  the  kinds  listed  when 
they  occur  in  mixtures  or  singly.  Any 
single  unit  without  attached  stnictuns. 
as  described  below,  shall  be  coasidared 
a  single  unit.  Multiple  units  and  single 
units  for  the  kinds  listed  shall  remain 
intact  The  attached  glumes  and  fertile 
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or  sterile  florets  shall  net  be  removed 
from  the  fisrtile  floret. 

(1)  A  multiple  unit  is  a  seed  unit  that 
includes  one  or  more  stmctiues  as 
follows  (the  length  of  the  awn  shall  be 
disregarded  whoi  deteimimng  the 
length  of  a  fertile  floret  or  an  attached 
structure): 

(i)  An  attached  sterile  or  fertite  floret 
that  extends  to  or  beyond  the  tip  of  a 
fertile  floret; 

(ii)  A  fiertile  floret  with  basally 
attadied  glume,  glumes,  or  basally 
attadied  sterile  floret  of  any  length; 

(iii)  A  fertile  floret  with  two  or  more 
attached  sterile  and/or  fwtile  florets  of 
any  length. 

(2)  Procedure  for  determination  of 
multiple  units: 


Table  of  Factors  To  Apply  to  Multiple  Units = 


(i)  For  the  single  kind:  detenune  tte 
percentage  of  si^  uniu  present,  based 
QD  the  total  weight  of  single  units  and 
multiple  units.  Apply  the  appropriate 
factor,  as  determined  fmm  the  following 
t^le,  to  the  weight  of  the  multiple  units 
and  add  that  portion  of  the  multiple 
unit  weight  to  the  weight  of  the  single 
units.  The  remaining  multiple  unit 
weight  shall  be  added  to  the  we^t  of 
the  inert  matter. 

(ii)  For  mixtures  that  include  one  or 
more  of  the  kinds  in  the  following  table, 
determine  the  percentage  of  single  units, 
baaed  on  the  total  wei^  ofsin^  urats 
and  multiple  units,  for  each  kind.  Apply 
the  appropriate  factor  as  determined 
bom  the  following  table,  to  the  weight 
of  multiple  units  of  each  kind. 


Pefcent  of  single  units  of  each  land 


50  or  below 

50.01-55.00 

55.01-60.00 

6a01-65i)0 

65.01-70X0 

70.01-75JJ0 

75.01-60.00 . 

80.01-85.00  . 

85.01-60.00 . 

90.01-100.00 


Chevvings 
fescue 


91 
91 
61 
9t 
91 
91 
91 
91 
91 
91 


i^ed 
fescue 


60 
81 
82 
83 
64 
66 
67 
88 
89 
90 


Or- 
chard- 
gcass 


80 
81 
61 
82 
82 
82 
83 
83 
83 
84 


72 
74 
75 
76 
78 
79 
61 
82 
83 

Ine'rt^ttT'  '"^"^  **  P«e«lages  Of  lt»  multiple  unit  w«gMswt*h  are  conned  pure 'se^^ 

'Dashes  m  taWe  Indfcate  itwt  no  factors  are  available  at  the  levels  ^loSn. 


Crested 
wheat- 
grass^ 


70 
72 
73 
74 
75 
76 
77 

n 

79 
79 


Pubes- 
cent 
wiieal- 
grass 


66 
67 
67 
67 
66 
66 


69 
70 


Inter- 
meditte 
wheat- 
grass 


72 
74 
75 
76 
77 
76 
79 
80 
81 
82 


Tal 
wtwat- 


SO 
55 

65 
70 


Western 
wtieat- 
graaa' 


60 
66 
67 
68 

70 
74 


Smoot) 
brome 


26.  New  §  201.51b  is  added  to  read  as 
follows: 

§201.51b  Purity  procedmes  for  coalMl 


(a)  The  working  sample  for  coated 
seed  is  obtained  as  described  in 

§  201.46(d)  (1)  and  (2),  and  weighed  in 
grams  to  four  significant  figures. 

(b)  Any  loose  coating  material  shall  be 
sieved,  weighed,  and  included  with  the 
inert  matter  component. 

(c)  Coating  material  is  removed  from 
the  seed  by  washing  with  wat«-  or  other 
solvents  such  as,  but  not  limited  to, 
dilute  sodium  hydroxide  (NaOH).  l^  of 
fine  mesh  sieves  is  recommended  for 
this  procedure,  and  stirrii^  or  *h«king 
the  coated  units  may  be  necessary  to 
obtain  de-coated  seed. 

(d)  Spread  de-coeted  seed  on  blotters 
or  filter  paper  in  a  shallow  container. 
Air  dry  overnight  at  room  temperature. 

(e)  Separation  of  component  parts: 

(1)  Kind  or  variety  considered  pure 
seed. 

(2)  Other  crop  seed. 

(3)  Inert  matter 


(4)  Weed  seed. 

(f)  The  de-coated  seed  shall  be 
separated  into  four  components  in 
accordance  with  §§  201.48  through 
201.51.  §§  201.51a  (a)  and  (b)  shall  not 
be  followed.  The  weight  of  the  coating 
material  is  determined  b)rsubtracting 
the  sum  of  the  weights  of  the  other  four 
components  from  the  original  weight  of 
the  working  sample.  The  percentage  of 
coating  material  shall  be  included  with 
the  inert  matter  percentage.  Calculate 
percentages  of  all  ounponents  based  on 
the  original  weight  of  the  working 
sample  (see  paragraph  (a)  of  this 
section). 

27.  Section  201.52  is  revised  to  read 
as  follows: 

§201.52    Noxious-weed  seeds. 

(a)  The  determination  of  the  number 
of  seeds,  bulblets,  or  tubers  of 
individual  noxious  wreeds  {Resent  per 
unit  weight  should  be  made  on  at  least 
the  minimum  quantities  Hsted  in 
§  201.48  Table  1:  Provided.  That  if  the 
following  indicaled  numbers  of  a  single 
kind  of  seed.  bulUet.  or  tuber  are  found 


in  the  pure  seed  analysis  (or  noxious- 
weed  seed  examination  of  a  like 
amount)  the  occurrence  of  that  kind  in 
the  remainder  of  the  bulk  examined  for 
noxious-weed  seeds  need  not  be  noted 
Vz-gram  purity  working  sample,  16  or 
more  seeds;  1-grara  purity  worldng 
sample,  23  or  more  seeds;  2-gram  purity 
working  sample  or  larger,  30  or  more 
seeds.  The  seeds  per  unit  weight  shall 
be  based  on  the  number  of  single  seeds. 
The  number  of  individual  seeds  shall  be 
determined  in  burs  of  sandbur 
{Cenchrus  spp.)  and  cocklebur 
[Xanthium  spp.);  in  capsules  of  dodder 
{Cuscuta  spp.);  in  berries  of 
groundcherry,  horsenettle.  and 
nightshade  (Solanaceae);  and  in  the 
fruits  of  other  noxious  weeds  that 
contain  more  than  one  seed.  Refer  to 
§§201.50  and  201.51(b)(4)  for  the 
classification  of  weed  seeds  and  inert 
matter,  respectively. 

(b)  A  noxious-weed  seed  examination 
of  coated  seed  samples  shall  be  made  by 
examining  approximately  25.000  units 
obtained  in  accordance  with  §  201.46(d) 
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and  wfaidi  have  bem  deK:oeted  by  the 
method  described  in  §  201.51b(c). 

28.  Section  201.54  is  revised  to  read 
as  follows: 


f201.Sft-1    Q^osefootfamlty, 

I  and  Caipetiweed  faniiiy. 


|201>84  Nwnbsf of  aeeda  foe  Qsnnlnation. 

At  least  400  seeds  shall  be  tested  fat 
gennination;  except  that  in  mixtiues. 
200  seeds  of  each  of  those  kinds  present 
to  the  extent  of  IS  percent  or  less  may 
be  used  in  lieu  of  400,  in  which  case  an 
additional  2  percent  is  to  be  added  to 
the  regular  germination  tolerances.  The 
seeds  shall  be  tested  in  replicate  tests  of 
100  seeds  at  less. 

29.  In  §  201.56.  paragraphs  (a)  and  (e) 
are  revised  to  read  as  follows: 

f201J6   IntsfpretaMen. 

(a)  A  seed  shall  be  considered  to  have 
germinated  when  it  has  developed  those 
essential  structures  which,  for  the  kind 
of  seed  under  consideration,  are 
indicative  of  its  abiUty  to  produce  a 
normal  plant  undm'  favorable 
conditions.  In  general,  the  following  are 
considered  to  be  essential  structures 
necessary  fat  the  continued 
development  of  the  seedling  (although 
some  structiues  may  not  be  visible  in  all 
kinds  at  the  time  of  seedling 
evaluation).  Seedlings  possessing  these 
essential  structures  are  referred  to  as 
normal  seedlings:  Root  system 
(consisting  of  primary,  secondary, 
seminal,  or  adventitious  roots): 
hjrpocotyl;  epicotyl;  cotyledon(s); 
terminal  bud;  primary  leaves:  and 
coleoptile  and  mesocotyl  (in  the  grass 
family).  Abnormal  seedlii:^s  consist  of 
those  with  defects  to  these  structures,  as 
described  in  the  abnormal  seedling 
descriptions,  and  are  judged  to  be 
incapable  of  continued  growth.  The 
seedling  descriptions  assume  that  test 
conditions  were  adequate  to  allow 
proper  assessment  of  the  essential 
seedling  structures. 

(e)  Standard  gmdes  for  seedling 
interpretation  shall  include  the 
follo%ving  descriptions  for  specific-kinds 
and  groups.  The  "General  Description" 
for  each  group  of  crop  kinds  describes 
a  seedling  without  defects.  While  such 
a  seedling  is  clearly  normal,  seedlings 
with  some  defects  may  also  be  classified 
as  normal,  provided  the  defects  do  not 
impair  the  functioning  of  the  structiue. 
The  "Abnormal  seedling  description"  is 
to  be  followed  when  judging  the 
severity  of  defects. 

30.  Sections  201.56-1  through 
201.56-12  are  revised  to  read  as  follows: 


Kinds  of  se  id:  Beet.  Swiss  chard, 
fourwing  salt  tush,  spinach.  New 
Zealand  spim  ch.  and  forage  kochia. 

(a)  General  description. 

(1)  Germim  tion  habit:  Epigeal  dioot. 

(2)  Food  r«  erves:  Leaf-lDce  cotyledons 
and  perispen  i. 

(3)  Shoot  s]  stem:  The  hypocotyl 
elongates  caring  the  cotyledons  above 
the  soil  sur£a<  e.  The  epicotyl  usually 
does  not  shov  any  development  within 
the  test  perio(  . 

(4)  Root  sys  em:  A  primary  root; 
secondary  nx  ts  may  develop  within  the 
test  period.    ! 

(5)  Seedling:  Frequent  counts  should 
be  made  on  multigerm  beet  since  the 
growing  seedlings  will  separate  bom  the 
cluster  making  it  difficult  to  identify  the 
soiuce.  Any  c  uster  which  produces  at 
least  one  non  lal  seedling  is  classified  as 
normal;  only  )ne  normal  seedling  per 
cluster  is  to  b^  counted  (see  §  201.56(d)). 
Toxic  substai^es  from  the  clusters  of 
beet  and  Swias  chard  may  cause 
discoloring  o:  the  hypocotyl  and/or  root. 
Seedlings  wh  ch  are  slightly  discolored 
are  to  be  clasi  ified  as  normal;  however, 
if  there  is  exo  issive  discoloration,  retest 
bythemetho<  in  §  201.58(b)(3). 

(b)  Abnorm  d  seedling  description. 

(1)  Cotyled(  ms: 

(i)  Less  thai  i  half  of  the  original 
cotyledon  tisa  ue  remaining  attached. 

(ii)  Less  tha  a  half  of  the  original 
cotyledon  tisa  ue  bee  of  necrosis  or 
decay. 

(2)  Epicoty  : 

(i)  Missing.  (May  be  assumed  to  be 
present  if  cot'  ledons  are  intact.) 

(3)  Hypocoltyrl: 

(i)  Deep  open  cracks  extending  into 
the  conductiiK  tissue. 

(ii)  Malfonoed.  such  as  markedly 
shortened,  cufied,  or  thickened. 

(iii)  Watery 

(4)  Root: 
(i)  None. 

(ii)  Weak,  s  ubby,  or  missing  primary 
root  with  wea  c  secondary  or 
adventitious  tioots. 

(iii)  For  discolored  roots  of  beet  and 
Swiss  chard,  lee  §  201.58(b)(3). 

(5)  Seedling:  . 

(i)  One  or  n}ore  essential  structures 
impaired  as  a  result  of  decay  from 
primary  infection.  (For  discolored 
seedlings  of  b^et  and  Swiss  chard,  see 
S201.58(b)(3)j) 

(ii)  Albino. 

1 201.56-2    Su  nflower  family,  Astaracaae 
(Compoaitae). 

Kinds  of  set  d:  Artichoke,  cardoon, 
chicory,  dandelion,  endive,  great 
burdock,  lettuce,  safflower.  salsify. 
Louisiana  sag  iwori.  and  simflower. 


(a)  Lettuce. 

(1)  General  description. 

(i)  Germination  habit:  Epigeal  dicot. 

(ii)  Food  reserves:  Cotyledons  which 
expand  and  become  thin,  leaf-like,  and 
photosynthetic.  The  cotyledons  of  some 
varieties  develop  elongated  petioles. 

(iii)  Shoot  system:  "Hie  h}rpocotyl 
elongates  and  carries  the  cotyledons 
above  the  soil  surface.  The  epicotyl 
usually  does  not  show  any  development 
within  the  test  period. 

(iv)  Root  system:  A  long  primaiy  root. 

(y)  Seedling:  The  interpretations  of 
lettuce  seedlings  are  made  only  at  the 
end  of  the  test  period. 

(2)  Abnormal  seedling  description, 
(i)  Cotyledons: 

(A)  Less  than  half  of  the  original 
cotyledon  tissue  remaining  attached. 

(B)  Less  than  half  of  the  original 
cotyledon  tissue  free  of  necrosis  or 
decay.  (Remove  attached  seed  coat  for 
evaluation  of  cotyledons.  Physiological 
necrosis  is  manifested  by  discolored 
areas  on  the  cotyledons  and  should  not 
be  confused  widi  natural  pigmentation 
of  some  lettuce  varieties.) 

(ii)  Epicotyl: 

(A)  Missing.  (May  be  assumed  to  be 
present  if  cotyledons  are  intact.) 

(B)  Any  degree  of  necrosis  or  decay, 
(iii)  Hypocotyl: 

(A)  Deep  open  cracks  extending  into 
the  conducting  tissue. 

(B)  Severely  twisted  or  grainy. 

(C)  Watery, 
(iv)  Root: 

(A)  Stubby  or  missing  primary  root. 
(Secondary  roots  will  not  compensate 
for  a  defective  primary  root.) 

(B)  Primary  root  tip  blimt.  swollen,  or 
discolored.  (Toxic  materials  in  the 
substratum  may  cause  short,  blunt  roots: 
see  §  201.58(a)(9).) 

(C)  Primary  root  with  splits  or  lesions, 
(v)  Seedling: 

(A)  Swollen  cotyledons  associated 
with  extremely  short  or  vestigial 
hypocotyl  and  root. 

(B)  One  or  more  essential  structures 
impaired  as  a  result  of  decay  from 
primary  infection. 

(C)  Albino. 

(b)  Other  kinds  in  the  simflower 
family:  Artichoke,  cardoon,  chicory, 
dandelion,  endive^  great  burdock, 
safflower.  salsify,  Louisiana  sagewort, 
and  simflower. 

(1)  General  description. 

(i)  Germination  habit:  Epigeal  dicot. 

(ii)  Food  reserves:  Cotyledons  which 
expand  and  become  thin,  leaf-like,  and 
photosynthetic. 

(iii)  Shoot  system:  The  hyp€>cotyl 
elongates  and  carries  the  cotyledons 
above  the  soil  surface.  The  epicotyl 
usually  docs  not  show  any  development 
within  the  test  period. 
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(iv)  Root  system:  A  long  primary  root 
with  secondary  roots  usually  developing 
within  the  test  period. 

(2)  Abnoimal  seedling  description. 

(i)  Cotyledons: 

(A)  Less  than  half  of  the  original 
cotyledon  tissue  remaining  attached. 

(B)  Less  than  half  of  the  original 
Cotyledon  tissue  free  of  necrosis  or 
decay.  (Remove  any  attached  seed  coats 
at  the  end  of  the  test  period  for 
evaluation  of  cotyledons.) 

(ii)  Epicotyl: 

(A)  Missing.  (May  be  assumed  to  be 
present  if  cotyledons  are  intact.) 
(iii)  Hypocotyl: 

(A)  Dmp  open  cracks  extending  into 
the  conducting  tissue. 

(B)  Malformed,  such  as  markedly 
shortened,  curled,  or  thickened. 

(C)  Watery, 
(iv)  Root: 

(A)  None. 

(B)  Weak,  stubby,  or  missing  primary 
root  with  wreak  secondary  or 
adventitious  roots.  (Seedlings  with  roots 
bo\md  within  toiigh  seed  coats  should 
be  left  in  the  test  until  the  final  count 
to  allow  for  development.) 

(v)  Seedling: 

(A)  One  or  more  essential  structures 
impaired  as  a  resuh  of  decay  from 
primary  infection. 

(B)  Albino. 

{201.56-3   Miislard  Isniity.  Brsislcscsas 

(Cfudfarae). 

Kinds  of  seed:  BrocooU,  brussels 
sprouts,  cabbage,  Chinese  cabbage, 
cauliflower,  collards,  garden  cress, 
upland  cress,  water  cress,  kale,  Chinese 
kale,  Siberian  kale,  kohlrabi,  mustard, 
pakchpi,  radish,  rape,  rutabaga,  and 
turnip. 

(a)  General  description. 

(1)  Gennination  habit:  Epigeal  dicot. 

(2)  Food  reserves:  Cotyledons  which 
expand  and  become  thin,  leaf-like  and 
photosynthetic.  In  Brossica,  Sinapis, 
and  Raphanus,  the  cotyledons  are  bi- 
iobed  and  folded,  with  the  outer 
cotyledon  being  larger  than  the  inn6r. 

(3)  Shoot  system:  The  hypocotyl 

„  elongates  and  carries  the  cotyledons 
above  the  soil  surface;  the  epicotyl 
usually  does  not  show  any  development 
within  the  test  period. 

(4)  Root  system:  A  long  primary  root. 

(b)  Abnormal  seedling  description. 

(1)  Cotyledons: 

(i)  Decayed  at  point  of  attachment. 

(ii)  Less  than  half  of  the  original 
cotyledon  tissue  remaining  attached. 

(iii)  Less  than  half  of  the  original 
cotyledon  tissue  free  of  necrosis  or 
decay. 

(2)  Epicotyl:. 
(i)  Missing.  (May  be  assmned  to  be 

prasent  if  the  cotyledons  are  intact.) 


(3)  Hypocotyl: 

(i)  Deep  open  cracks  extending  into 
the  conducting  tissue. 

(ii)  Malformed;  such  as  maricedly 
shortened,  curled,  or  thickened. 

(iU)  Watery. 

(4)  Root: 

(i)  Weak,  stubby,  or  missing  primaiy 
root  (Secondary  roots  will  not 
compensate  for  a  defective  nx^) 

(5)Seedling: 

(i)  One  or  more  essential  structures 
impaired  as  result  of  decay  from 
primary  infection. 

(ii)  Albino. 

f201J6-4   CucuiMt  family,  CucuiMtacsaa. 
Kinds  of  seed:  Gtron,  cucumber.  West 
India  gherkin,  melon,  piunpkin,  squash, 
and  watermelon. 

(a)  General  description. 

(1)  Germination  habit:  Epigeal  dicot. 

(2)  Food  reserves:  Cotyledons  which 
are  large  and  fleshy;  they  expand, 
become  photosynthetic,  and  usiially 
persist  beyond  the  seedling  stage. 

(3)  Shoot  system:  The  hypocotyl 
elongates  and  the  cotyledons  are  pulled 
free  of  the  seed  coat,  whidi  often 
adheres  to  a  peg-like  appendage  at  the 
base  of  the  hypocotyl.  TTie  epicotyl 
usually  does  not  show  any  development 
within  the  test  period. 

(4)  Root  system:  A  long  primary  root 
with  numeroiis  secondary  roots. 

(b)  Abnormal  seedling  description. 

(1)  Cotyledons: 

(i)  Less  than  half  of  the  original 
cotyledon  tissue  remaining  attached. 

(ii)  Less  than  half  of  the  original 
cotyledon  tissue  free  of  necrosis  or 
decay.  (Remove  any  attached  seed  coats 
at  the  end  of  the  test  period  for 
evaluation  of  cotyledons.) 

(2)  Epicotyl: 

(i)  Missing.  (May  be  assiuned  to  be 
present  if  the  cotyledons  are  intact.) 

(3)  Hypocotyl: 

(i)  Deep  open  cracks  extending  into 
the  conducting  tissue. 

(ii)  Malformed,  such  as  markedly 
shortmed,  curled,  or  thickened. 

(4)  Root: 
(i)  None. 

(ii)  Weak,  stubby,  or  missing  primaiy 
root,  with  less  than  two  strong 
secondary  or  adventitious  roots. 

(5)  Seedling: 

(i)  One  or  more  essential  structures 
impaired  as  a  result  of  decay  from 
primary  infection. 

(ii)  Albino. 


f201J6-6   QraasfamMy,  I 
(QfaRiinaaa). 

Kinds  of  seed:  Bentgrasses,   . 
bluegrasses,  bluestems,  bromes,  cereals, 
fescues,  millets,  orchudgrass,  redtop, 
ryegrasses,  stughums,  timothy,  turf 


timothy,  wheatgrasses,  and  all  b^er 
grasses  listed  in  §  201.2(h). 

(a)  Cereals:  Agrotricum.  bariey.  oat, 
rye,  mountain  rye,  wheat,  wheat  x 
agrotriami,  and  triticale. 

il)  General  description. 

(i)  Germination  habit:  Hypogeal 
monocot. 

(ii)  Food  reserves:  Endosperm.  The 
scutellum  is  a  modified  cotyledon 
which  is  in  direct  contact  with  the 
endosi>erm.  During  germination  the 
scutellum  remains  inside  the  seed  to 
absorb  nutrients  from  the  endosperm 
and  transfer  them  to  the  growing 
seedling. 

(iii)  Shoot  system:  The  shoot  consists 
of  the  coleoptile,  leaves  enclosed  in  the' 
coleoptile,  and  the  mesocotyl.  The 
coleoptile  elongates  and  pushes  through 
the  soil  sxu^ace;  the  mesocot^  may 
elon^te  depending  on  the  variety  and 
light  intmsity,  but  may  not  be 
discernible.  SpUtting  of  the  coleoptile  - 
occurs  naturally  as  a  resiilt  of  growth 
and  emergence  of  the  leaves. 

(iv)  Root  system:  A  primary  root  end 
seminal  roots.  The  primary  root  is  not 
readily  distinguishable  from  the  seminal 
roots;  therefore,  all  roots  arising  from 
the  seed  are  referred  to  as  seminal  roots. 

(2)  Abnormal  seedlins  description. 

(i)  Shoot:  ^ 

(A)  Missing. 

(B)  No  leaf. 

(C)  Leaf  extending  less  than  halfway 
up  into  the  coleoptile. 

(D)  Leaf  extensively  shredded  or  spUt. 

(E)  Spindly  or  watery. 

(F)  Grainy,  spirally  twisted,  shredded, 
and  weak. 

(G)  Deep  open  cradcs  in  the 
mesocotyl. 

(ii)  Root: 

(A)  Less  than  one  strong  seminal  root. 

(iii)  Seedling: 

(A)  Decayed  at  point  of  attachment  to 
the  scutellum. 

(B)  One  or  more  essential  structmes 
impaired  as  a  result  of  decay  frtun 
primary  infection.  - 

(C)  Albino. 

(D)  Endosperm  obviously  detached 
from  the  root-shoot  axis  (e.g.  kernel 
lifted  away  by  thegrowing  shoot). 

(E)  Thickened  and  shortened  roots 
and/or  shoots. 

(b)Rice. 

(1)  General  description. 

(i)  Germination  habit:  Hypogeal 
monocot. 

(ii)  Food  reserves:  &idosperm.  The 
scutellum  is  a  modified  cotyledon 
which  is  in  direct  contact  with  the 
endosperm.  During  gennination  the 
scutellum  remains  inside  the  seed  to 
absorb  nutrients  frtnn  the  endosperm 
and  transfer  them  to  the  gnnnng 
seedling. 
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of  the  coleoptDa. 
co"       "' 
coleo.  ^ 

th«  soil  or  watsr 
may  elongate 
and 


li^L  iS9§ 


of  the  coleoptile  oocuis  nat\inU|r 


may  I 
orcc 
period,  u  me  m— Bmyi.«fflig—a .  «be 

adventitious  roots  will  be  carried  Aorn 
thejnini. 

<2)  Mmmani  iwdiing  descaiptiwi. 

(i)  SkK«: 

KiMMiaiiag. 

(B)Neleaf. 

(Q  Leaf  axtendtac  lees  IhM  kaiSm^ 
up  into  the  celeeptde. 

(0)  Leaf  «f(leiisivei|r  afasedded  w  aplit. 
(^.SpMidly  er  «waft(Hy. 

(F)  Deep  opeii«ivdBS  in  Ihe 
meeocotyl. 
(iilJloof 
UfNoae. 

(B)  Weak  primary  met  with 
inaufficiaBt  fieminal  eradveRytiouB 
roots. 

(iii)  Seedling: 

(A)  Decayed  at  point  of  attachment  to 
the  scutellum. 

(ft)  Que  or  more  «98aBtial  struotures 
impaired  as  a  result  of  decay  from 
pnmaiy  infacticm. 

(C)  Albino. 
ic)  Com. 

(1)  General  description. 

(i)  GermiaatioD  habit:  Hypageoi 
monocot. 

(ii)  Food  reserves:  Endosperm.  The 
soutdhim  is  a  modified  cotyledon 
which  is  in  direct  contact  with  the 
endoapenn.  Ouiing  geimanation  the 
scutellum  remains  inside  the  seed  to 
absaib  jnftrients  Imn  the  endosperm 
and  tranafar  them  to  the  gronring 
seedling. 

(iii)  Snoot  system:  The  shocM  consists 
of  the  colaoptile,  leaves  endoBed  in  the 
coleoptile.  and  the  mesocotyl.  !I^ 
coleoptile  elongates  and  pushes  d»ough 
the  soil  surface.  The  mesocotyl  usually 
elongates.  Splitting  of  the  coleoptile 
occurs  naturally  as  a  result  of  growth 
and  emergence  of  the  lee<ves.  A  twisted 
and  curied  ahoot  boimd  hy  a  tough  -seed 
coat  may  be  considered  normal, 
provided  the  shoot «  not  decayed. 

(iv)  Root  s;mem:  Strong  prrmary  root 
and  seminal  roots.  Adventitious  roots 
may  sttft  to  develop  horn  the  meaoootyl 
ur  ccdeoptilar  node  within  (he  test 
period. 

(2)  Abnormal  seedling  descriMion. 
(i)  Shoot: 


(A)  Missing. 
Wniiiihlw 
(C)  No  leaf. 

up  into  the  noltiytite, 

(E)  Leaf  extensively  nhrniMad 

(F)  Spindly  or  watery. 


flik 


mesocotyl. 
(ii)  Rotft 
(A)  None. 

root  with  «na]Manaari 

(iii)  Seedling 

(A)  Decayed^t  point  of  attachment  <to 
the  scutellum. 


fUBBUSW 

(C)  Albino 
(dj  Johnsoi 

SO) 
SO] 


etructiHos 


(1)  GeBec»l4it«oriptiaa. 

(i)  GenninatiiMi  faahft:  Uyya^eal 
monocot. 

(ii)  Food  ces«vec:  tEiadeapmrm.  Hie 
scutaUttsi  as  « 'iradyMd  cotyiiedoB 
which  isaaidirtct'Qentact  wiik 
endoqmrm.  Dufctng  iganninatiaa  »hi> 
scutellum  rem^s  inside  Iheaaedlo 
abaofb  .nutrianls  freat  Ae  widea|imiiii 
and  transfer  th^m  to  theigreavt^g 
seedbng. 

(iii)  Shoot  ey^tem:  The  shoot  ooBsiats 
of  the  colet^ilfe,  leaves  ^noloeed  in  the 
coleoptile,  and  the  mesocot]rl.  The 
coleoptile  els^ates  and  ipuahes  Idseugh 
the  soil  atirfiBtcq;  the  meaocptyil  imially 
elongates.  Areas  tofai^unL  ceddiah 
pigmenteftion  aaay  dewelQ|>  an  the 
mesocdtyl  *ai  ^enplile.  Splht^  «f 
the  coleoptile  occurs  aaturdty  as  a 
result  of  growth  AodamBcgHtce  i»f:iiw 
leaves.  | 

(iv)  Raoteyafeni:  A  kn^  primary  i>oot. 
usually  miA  secondary  mots  -deivellfflfnng 
within  the  test  beriod.  Adventitious 
roots  may  start  |o  devehip  from  the 
mesocotyl  or  ccileoptilar  node  wdtthin 
the  test  peoiod.  kAxeas  of  natuiSFL  iredohsh 
pigmentation  may  develop  osi  the  mat 

(2)  Abnormal  seedling  descrifitimi. 
(i)  Shoot: 

(A)  Missing.  I 

(B)  Thickenef  and'skotftened. 

(C)  No  leaf.    | 

(D)  Leaf  extending  less  than  ifael^ey 
up  into  the  colqoptile. 

(E)  Leaf  exteasively  shredded  or  aplit. 

(F)  Spindly  or  watery. 

(G)  Deep  open  cracks  in  the 
mesocotyl.        I  ■ 

(ii)  Root:        I 

(A)  None.      I 

(B)  Damaged  tir  weA  primary  roeit 
with  'less  than  ttvo  atpong  secondary 
roots.  I 

(iii)  Soedhngj 


imi 


primary  infectlbn 

(C) 

(e) 

(1) 
■    (i) 


(ii)  Food«M0tVBK  SaieapMini.'nw 
scutellum  is  a  flMiHM  BgtjAedan 
which  is  in  direct  contact  w4lii|iie 
enuMpeiin.  iJiunig  f^emiiMbon  oie 
scutelhiia  voRniRs  inmde  ^e  seed  %• 
absoih  nutrients  from  theieadoapwia 
and  tnMHnr  ihou  to  Vie  jfssvia^ 
seedlii^. 

(in)  Shoot  ^stem.  Ine'sboot  coitsiat^ 
of  the  coIeoptSe,  %nires  emAosed -in  ftne 
coleoptile,  and  the  mesocotyt.Tlie 
coleoptile  elongates  and  pushes  throngh 
the  soil  surface.  The  mesocot)/!  may  m 
may  not  eluigiAe  significainiy^ 
depending  onthe1±ifl.  Sptittin^  of  the 
co'Ieoptfle  occurs  natnnflfy  as  a  lesntt  of 
growth  and  emergence  t<f  the  leaves. 

(iv^  Koot  system:  A  Itaig  primary  toot. 
Secondary  or  adventitious  roots  nury 
develop  within  the  test  period.  In 
certain  lands  1e.^^rmudagras^  the 
primary  root  may  not  he  readily  visible 
because  it  is  coiled  inside  the  tighdy 
fitting  lemma  and  palea.  At  the  time  Of 
evahttitiaa,  thfe  ^lunes  ahotdd  be 
removed  and  the  root  observed.  Sadi 
seedliags  aie  claanfied  as  oarmal  if  the 
primary  foot  has  developed.  For  , 
Kentudcy  WuagMafi. «  fcimary  foot  'Mie 
inch  ;(l.'6  aBBk)  <or  joaere  in  length  is 
clasfijified  as  noranal. 

(2)  Aihconaaal  aeecUiag  description. 

(i)  Shoot: 

(A)  Missing. 

W  Short,  ihtck.  and  graany. 

(a  No  leaf . 

(DJ  Leaf  tOKtendio^  ikaslhan  halfway 
up  iMothe«oiea|itiile. 

[E)  Leaf  aHaaanA^  shredded  ■m  sptiL. 

(F)  SpituUy  or  wateiy. 
(CjDeep  npea  crada  in  the 

mesocotyl. 
(ii)£oot: 

(A)  Misaingxw  defective  primal^  root 
even  ilotfaerfoots  are  present. 

(B)  Spindly,  stub^r,  or  watery 
prisnaryioot. 

(iiij  SeedSiog: 

(A)  Decayed  at  point  e^  attachment  to 
the  scutetlum. 

(B)  One  or  more  easentiail  structure 
impaired  as  « leaafllt  ctf  decay  from 
primary  infection. 

(C)  Atbmo. 

-  (D)  Yellow  (when  grown  in  light). 

(E)  Endosperm  obviously  detached 
from  i|3ie  Toot-shoot  aids  {e  jg.  ^emcA 
lifted  away  by  the frewving  fihvdl). 
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Lagume  or  paa  famNy. 


Kinds  of  seed:  AlbUa.  alycedover, 
aspaiagusbean.  beans  (Phaseoitu  spp.), 
Florida  beggarweed,  black  medic, 
bioadbean,  burclovers.  buttondover, 
chickpea,  clovers  {TrifoUum  spp.). 
cowpea.  crotalarias,  crownvetch,  guar, 
hairy  indigo,  kudzu.  lentil,  lespedezas. 
lupines,  northern  swaetveb^,  peas, 
peanut,  roughpea,  sainfoin,  sesbania, 
sourdover.  soybean,  sweetclovers. 
'   trefoils,  velvetbean.  and  vetches, 
(a)  Field  bean,  garden  bean,  lima 
bean,  mung  bean,  asparagusbean,  and 
cowpea. 

(1)  General  description. 

(i)  Germination  habit:  Epigeal  dicot 

(ii)  Food  reserves:  Cotyledons  which 
are  laise  and  fleshy. 

(iii)  Shoot  system:  The  hypocotyl 
elongates  and  carries  the  cotyledons 
above  the  soil  surfoce.  The  epicotyl 
elongates,  cauring  the  terminal  bud  to 
emerge  from  between  the  cotyledons; 
the  primary  leaves  expand  rapidly. 

(iv)  Root  system:  A  long  prunary  root 
with  secondary  roots. 

(2)  Abnormal  seedling  description, 
(i)  Cotyledons: 

(A)  For  garden  bean  (Phaseolus 
vulgaris  in  part),  remove  any  attached 
seed  coats  at  the  end  of  the  test  period 
for  evaluation  of  cotyledons: 

(2)  Less  than  half  of  the  original 
cotyledon  tissue  remaining  attached. 

12)  Less  than  half  of  the  original 
cotyledon  tissue  free  of  necrosis  or 
decay. 

(B)  All  other  kinds: 

(i)  Both  missing  and  the  seedling 
generally  weak, 
(ii)  Epicotyl: 

(A)  Missing. 

(B)  Deep  open  cracks. 

(C)  Malformed,  sudi  as  markedly 
curled  or  thickened. 

(D)  Less  than  one  primary  leaf. 

(E)  Primary  leaves  too  small  in 
proportion  to  the  rest  of  the  seedling, 
usually  associated  with  visible  defects 
of,  or  damage  to,  the  main  stem  of  the 
epicotyl. 

(F)  Terminal  bud  missing  or  damaged. 
(If  a  few  seedlings  with  total  or  partial 
decay  to  the  epicotyl  are  found,  they 
may  be  classified  as  normal,  provided 
the  hypocotyl  and  root  are  normal.  The 
epicotyl  on  such  seedlings  usually  does 
not  decay  when  gro%vn  in  a  £afrly  dry 
envinmment  and  exposed  to  light.  A 
retest,  preferably  in  soil  or  sand,  will  aid 
in  interpretation  of  such  seedlings.) 

(iii)  Hypocotyl: 

(A)  Deep  open  cracks  extending  into 
the  conducting  tissue.  (A  healed  break, 
sometimes  referred  to  as  a  "knee,"  is 
considered  normal.) 

(B)  Malformed,  such  as  markedly 
shortened,  curled,  or  thickened. 


(Hypocotyl  stunting  or  curling  may  be 
caused  by  seedling  orientation  or 
constriction  on  or  in  the  substratum.) 
(Hypocotyl  collar  rot  is  the  breakdovm 
of  hypocotyl  tissue  initially 
diaracterizlBd  by  a  watery  appearance 
and  collapse  of  the  hypocotyl  below  the 
cotyledonary  node.  The  area  later 
becomes  discolored,  shrivelled,  and 
necrotic.  The  condition  is  caused  by 
insufficient  calcium  available  to  the 
seedling.  If  hypocotyl  collar  rot  is 
observed  on  seedlings  of  garden  bean, 
the  sample  involved  shall  be  retested  in 
accordance.with  §201.58(b)(12).) 
(iv)  Root: 

(A)  None. 

(B)  Weak,  stubby,  or  missing  primary 
root  with  weak  secondary  or 
adventitious  roots.  (A  root  bound  within 
a  tough  seed  coat  is  considered  normal.) 

(v)  Seedling: 

(A)  One  or  more  essential  structures 
impaired  as  the  result  of  decay  from 
primary  infection.  (Secondary  infection 
is  common  in  towel  and  blotter  tests. 
Some  pathogens,  such  as  Fusarium, 
Phomopsis,  and  Rhizoctonia.  can  spread 
through  the  substratum  and  infect 
seedlings  some  distance  away  from  the 
primary  source.  Seedlings  with 
secondary  inflection  are  to  be  classified 
as  normal.  A  retest  in  sand  or  soil  may 
be  advisable.) 

(B)  Albino. 

(b)  Adziiki  bean,  broadbean,  chickpea, 
field  pea,  lentil,' pea,  roiighpea,  nmner 
bean,  velvetbean,  and  vetches. 
(1)  General  description, 
(i)  Germination  halrit:  Hypogeal  dicot. 
(ii)  Food  reserves:  Cotyledons  which 
are  large  and  fleshy,  and  remain 
enclosed  within  the  seed  coat  beneath 
the  soil  surface.  They  are  usually  not 
photosynthetic. 

(iii)  Shoot  system:  The  epicotyl 
elongates  and  carries  the  terminal  bud 
and  primary  leaves  above  the  soil 
siu-face.  The  stem  bears  one  or  more 
scale  leaves  and,  prior  to  emergence,  is 
arched  near  the  apex,  causing  the 
terminal  bud  to  be  pulled  through  the 
soil;  after  emergence,  the  stem 
straightens.  For  practical  purposes,  the 
hypocotyl  is  not  discernible  and  is  not 
an  evaluation  factor.  Buds  in  the  axils 
of  each  cotyledon  and  scale  leaf  usually 
remain  dormant  unless  the  terminal  bud 
is  seriously  damaged.  In  this  case,  one 
or  more  axillary  buds  may  start  to 
develop  into  a  shoot.  If  the  axillary 
shoot  is  well-developed,  it  may  be 
considered  normal. 

(iv)  Root  system:  A  long  primary  root 
with  secondary  roots. 

(2)  Abnormal  seedling  description. 

(i)  Cotyledons: 

(A)  Less  than  half  of  the  original 
tissue  remaining  attached. 


(B)  Less  than  half  of  the  original  tissue 
free  of  necrosis  or  decay, 
(ii)  Epicotyl: 

(A)  Missing. 

(B)  Less  than  one  primary  leaf. 

(C)  Malformed  sudi  as  markedly 
shortened,  curled,  or  thickened. 

(D)  Severely  danu^ged  (e.g.  terminal 
bud  missing  or  damped)  with  only  a 
weak,  shoot  developing  from  the  axil  of 
a  cotyledon  or  scale  leaf. 

(E)  Two  weak  and  spindly  shoots. 

(F)  Deep  open  cracks  extending  into 
the  conducting  tissue. 

(iii)  Root: 

(A)  None. 

(B)  Weak,  stubby,  or  missing  primary 
root  with  weak  secondary  roots. 

(iv)  Seedlings: 

(A)  One  or  more  essential  structures 
impaired  as  a  result  of  decay  from 
primary  infection.  (Secondary  infection 
is  common  in  towel  and  blotter  tests. 
Some  pathogens  can  spread  through  the 
substratum  and  infect  seedlings  some 
distance  away  from  the  primary  source. 
Seedlings  with  secondary  infection  are 
classified  as  normal.  A  retest  in  sand  or 
soil  may  be  advisable.) 

(B)  Albino. 

(c)  Soybean  and  lupine. 

(1)  General  description.  .• 
(i)  Germination  habit:  Epigeal  dicot. 
(ii)  Food  reserves:  Cotyledons,  which 

are  large  and  fleshy;  they  expand  and 
become  photosynthetic. 

(iii)  Shoot  system:  The  hypocotyl 
elongates  and  carries  the  cotyledons 
above  the  soil  surface.  The  primary 
leaves  usually  increase  in  size  and  the 
epicotyl  may  elongate  within  the  test 
period. 

(iv)  Root  system:  A  long  primary  root 
with  secondary  roots. 

(2)  Abnormal  seedling  description, 
(i)  Cotyledons. 

(A)  Less  than  half  of  the  original 
cotyledon  tissue  remaining  attached. 

(B)  Less  than  half  of  the  original 
cotyledon  tissue  free  of  necrosis  or 
decay. 

(ii)  Epicotyl. 

(A)  Missing. 

(B)  Less  than  one  primary  leaf. 

(C)  Deep  open  cracks. 

(O)  Terminal  bud  damaged,  missing, 
or  decayed.  (If  a  few  seedlings  with 
partial  decay  of  the  epicotyl  are  found, 
they  may  be  classified  as  normal, 
provided  the  hypocotyl  and  root  are 
normal.  The  epicotyl  on  such  seedlings 
usually  does  not  decay  when  grown  in 
a  fairly  dry  environment  and  is  exposed 
to  Ught.  A  retest.  preferably  in  soil  or 
sand,  will  aid  in  interpretation  of  such 
seedlings.) 

(iii)  Hypocotyl: 

(A)  Deep  open  cracks  extending  into 
the  conducting  tissue.  (Adventitious 
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(B)  Albino. 
Ml^amtt. 

(1)  General  description. 

(i)  GanatnaliDn  hrihit  rpianal  iinnt 

(ii)  Food  reserves:  CotyleaMU.  wdncit 
are  large  «Bd  jlesby. 

(iiU  ^kert  aystam:  Tkejwt^dansAfe 
carried  io  <lhe  aoU  awiaae  by  ^e 
hypoca^l  w^oh  k  veiy  ihick, 
narrowing  abruptly  at  the  root. 
Elongation  of  the  hypocotyl  Maif*  mhen 
the  epicotyl  is  exposed  to  light  at  itke 
soil  sur&oe.  The  primaiy  laanes  aae 
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theitaat  period. 
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cotfladoB  tissae  jamaiaiaf  attached. 

(B)  Less  than  half  of  the  orignal 
cotyledon  tissue  Eree  of  i 
deu^. 

(ii)i^pacotj{l: 
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(Q)  Oa^R'apm  oncks. 

(QQ  iJBiminal  bufidajBafBd,  minaim. 
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XA>1  Ileayp  apen  xzicksaKtending  iota 
the  condudii^tisske. 

(B)  MaTfanned.^Mch  as  marirorfty 
shortened  or  cuileo^ ;(^pocoty^  jemain 
somewhat  fHirilcAnnp  and  may  .»^j^«t  to 
be  stuntad.  Light,  d^plh  of  planting,  and 
subatiatam  inictnite  jji  cantrihute  io 
the  leogfh  of  fhe  hj^acotyl  Hjqaocotyl 
stimting-or  cucki^  tu^  he  rauRt^  \y 
seedling  orientatioQ  or  constriction  m 
the  substratum.  Seedlings  planted  in  a 
soil  teat  with  the  «aikole  toe  clflBe  U>  itiie 
surface  may  send  r4ets  Above  -(he  aail 
and  qypear  to  eidubit  <negatiwe 
gealM^aaraaad  a  distorted.  U-shaped 
hypocotyl.     - 

(i«^  fiaat:  i 

(A)Noae.  I 

.ffi}  Waalr.  .stBbby4.ar  misBiag  fnsauf 
root  with  weak  sacandary  or 
adventitiaufi  xoots. 

{vj  Seedling' 

(A)  One  or  aiotej  issential  stnictaies 
inyairedasaxesuK  .of  primaiy 
infection. 

iE)  Albino. 

(^  AHaHa.  aVcectovei:.  Tkmdm 
beggarweed,  black  tiedic,  buroloyaok, 
buttonclover.  milkvetch.  cloven. 
rmtaWmiat,  cxownv^tch,  guac,  bi^ay 
indigo,  kudzu,  Jei^fdezas.  noctfieiB 
sweetvetch.  .sainloift.  se^bania. 
sourclover,  sweetdavars,  and  ta^fwHt 

ili  <GeaaEal  ^ksoution. 

Uj  flBirainatioa  faibit:  ^kigaalid»iit. 

(ii)  Food  seserwe:  Cotyledoas.  which 
arejmallandilefihj:;  they«xpBBdand 
become  pfaotosyntaatic.  The^ta^dadanfi 
of  sub  clover  develap  elongated 
petioles.  j 

(iii)  Shoot  patent  The  hjfpaco^ 
elongates  and  camas  the  fotyledaas 
above  the  soil  sur£ace.  Ti^i^Maatyl 
usually  does  not  sh  >w  any  ^levaki^paaent 
within  the  :test  peril  td. 

{ivj  Kaot  ^stean:  \  loa^  taperiqg  . 
primary  root,  usu^  y  with  xoot  haics. 
Secoadaijr  roots  nu  yr  or  may  not 
develop  within  :the  ie&t  pariiad. 
depending  an  ihe  kind. 

(2)  Ahnnnaal  seealing  descofiiion. 

.IQCotyledans:     j 

(A]  L^  than  hal^  of  the  nF^giwnl 
cotyledon  tissue  remainii^  attached. 
(Breaks  at  the  |>aint<of  attachment  xif  ihe 
cotyledoBs  to  the  hipoco^  «re 
common  in  seeds  vj^ch  have  keen 
mechanically  damped.  It  is  inwoitant 
that  seedlings  not  bfe  isemoved  jdunpg 
prelimiaaiy  coants  unless  deuekyment 
is  suRicient  to  allovr  the  oaaditioBfi'af 
the  cotykdcns  to  \h  >  dMovuBed.  tf  the 
point  of  attachmeni  of  the<ootjtlaikns 


cannot  be«aaBat4ke«ad4tf«heiB«t.  Hn 
seed  coat  should  be  spaded  %Brikta 
deteoaiaa  wiaJlker  a  iaaak  iwa 
ocDunadJ 

(B)  Lestkaaixaff  Df^ecn^ad 
cotyladaB  liMUB  irae  of  mcaosiB  fir 
decay. 

[iHEfiaati/i: 

(Ai  l*iaaiaig.^iiay  heaaswTawd-toaje 
present  if  kolh  catytodiMaaarB  dntaot^ 

(iiitiili^paaotyl: 

(A)  Daqt^aacaacks-aeleakdtBgiBta 
the  condac&ii|g  itiaaae. 

(B)  MatfonnatLaackassnaiiadigr 
shorteaed,  oirlad.  <ar  dkiakened. 
(Seedlings  of  sainfoin  which  havekeea 
constricted  by  g»iiM«iig tfamMnh  f^ 
netting  of  i^a^nd,  but  wfbidt  are 
otheiwke  «sBaaA.  areciaasified  as 
normal.) 

(C)  We«ai«Baiwatoiy 
(iv)  Root: 
(A)NaM. 

(B)  ftamaiy  ra0t  Stubby.  tThe  roots  <«ll 
swe«ltcUn«c  may  ibeatdbby  w^biOL 
grown  «n  aelifiaad  BiAatrata  <duc  )la  4m 
piesence  <rf-oeaHBavin  in  <tbs  seed;  «isiae 
this  condition  usuaUy-dae8«et<ecoiirv 
soi  1 ,  aacni  aeeonn^  €ffe -(Sassffied  as 
normal.  Roots  nuy  appear  sttfHbjr  BS.a 
result  ofbefing  bound  by  fbe  seed  cotft: 
such  seedfings  are  ciasslfiad  as  -normaL 
Crown  v0tdh  produces  jAjtotcoac  Effects 
similar  to  sweetcloveis.) 

(C)  Split  extending  irtto  dteliypDcotj^. 
(v)  Seedling: 

(A)  One  or  more  esseuMal  Structures 
impaired  as  a  result  c7  decay  ^m 
primary  infection. 

(B)AlUlxo. 
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§201.5fr-7    Lily  family,  Lilt 

Kinds  of  seed:  Asparagus^  dhivas. ' 
leek,  onion,  and  Welsh  onian. 

(a)  AsparMus. 

(1)  General  description. 

(i)  Germination  habit-  Hypogejia 
monocoL 

(ii)  Paod  reserves:  lEndoaperm  3uhicb 
is  hard,  .semi-  jmngp^tpfm^  j>nd  aod- 
starchy;  minor  reserves  in^the 
cotyledon.  The  endosperm  surrounds 
the  aalice  «mbryo. 

(i£i) Cotyledon:  A.siagk£g4iiidcicd 

but  the  basal  and  Mtmaios  ambadded  4b 
the  aado&perm  to  absorb  ouliients. 

j(ivj  ^eot  system:  The  apico^ 
elongates  aad  carries  ihe  terminal  bud 
above  (he  soil  surface.  ?lte«piceityd  may 
bear  several  small  acak  laa«es.  A«hoiit 

hypocotyl  Je  Karoly  .4{tiir^.M.li|y^1^ 

joining  die  root  to  the  basal  'end  aT^the 
cotyladaa.  Meie^tkaa«ae  akaot  aaay 
arise  ■si.anltMMoa^y,  aad  tiMseed^i^ 
may  be  ■ceamdered  aaBBtal  «f  at  ieast  «ae 
shoot  is  well-  develepadand  hasa 
terminal  ^rewiag  I 
essential  stBHOtuces  I 


(v)  Root  system:  A  kmg  slender 
primary  root. 
(2)  Abnormal  seedling  description. 
(i)Cotykdon: 

(A)  Detached  from  seedling. 

(B)  Deep  open  cracks  at  basal  end. 
(ii)  Epicotyl: 

(B)  Terminal  bad  missing  or  dtmaaged. 
(Q  Deep  open  cracks. 
P)  Malfanaad,  such  as  markedly 
shortened,  curled,  at  thickanad. 

(E)  Spindly. 

(F)  Watery, 
(iii)  Hypocotyl: 

(A)  Doc^  open  cracks, 
(iv)  Root: 

(A)  No  primary  root. 

(B)  Stubby  primary  root  with  weak 
secondary  roots. 

(v)  Seedling: 

(A)  One  or  more  essentkl  structures 
impaired  as  a  result  of  decay  from 
primary  infection. 

(B)  Albino. 

(b)  Chives,  leek,  onian.  Welsh  onion. 
(1)  General  description, 
(i)  Germination  habit:  Epigeal 
monocot 

(ii)  Food  reserves:  Endosperm  which 
is  hard,  senai-transpafoit,  «td  non- 
stardiy;  mmor  reserves  in  the 
cotyledon. 

(iii)  Cotyledon:  A  singk  cylindrical 
cotykdoo.  The  cotykdoo  emerges  with 
the  seed  coat  and  endo^ierm  attadied  to 
the  tip.  A  sharp  bend  known  as  the 
"knee"  forms;  continued  elongation  of 
the  cotyledon  on  each  side  of  this  knee 
pushes  it  above  the  soil  surkce.  The 
xotykdon  tip  is  pulkd  frnn  the  soil  and 
straightens  except  ftw  a  slight  kink 
which  remains  at  the  site  of  the  knee. 

(iv)  Shoot  system:  The  first  foliage  kaf 
emerges  throi^  a  sh't  near  the  base  of 
the  cotyledon,  but  this  does  not  usually 
occur  durii^  the  test  period.  The 
hypocotyl  is  a  very  short  transitimal 
zone  between  the  primary  root  and  the 
cotyledon,  and  k  not  distinguishable  for 
purposes  of  seedling  evaluation. 

(v)  Root  system:  A  loi^  slender 
primary  root  with  adventitious  roots 
developing  from  the  hypocotyl  The 
primary  root  does  not  develop 
secondioy  roots. 

(2)  Abnonnal  seedbng  description. 

(OCotykdon: 

(A)»iortandthick. 

(B)  Without  a  definite  bend  or  "knee" 

(C)  Spindly  or  watvy. 
(ii)  Epicotyl: 

(A)  hk>t  observed  during  the  test 
period, 
(iii)  HypocotyL 
(A)  Not  evahoaled. 
(iv)  Root: 

(A)  No  primary  root 

(B)  Sheit,  weak,  or  stubby  primary 
root. 


(v)Seedling: 

(A)  One  or  mrae  essential  structures 

impaired  as  a  resuh  of  deo^  from 
primary  infactioiL 

(B)  Afitina 

f  201.56-6   "--'— ^  linarsaa 
Kind  of  seed:  Flax. 
(4  General  description. 

(1)  Gnmination  h^t:  Epigeal  dicot 
(£kie  to  the  mucikginous  nature  of  the 
seed  coat,  seedlings  germinated  on 
blotters  may  adhere  to  the  blotter  and 
appear  to  be  negatively  geotropic) 

(2)  Food  resoves:  Cotyledons  whidi 
expand  and  beoMne  photosynthetic. 

(3)  Shoot  system:  The  hypocotyl 
elongates  cairying  the  cotyledons  above 
the  soil  sur&ce.  The  epicotyl  usually 
does  not  show  any  dewekpnent  within 
the  test  period. 

(4)  Root  system:  A  primary  roat.  with 
secondary  roots  usually  developing 
within  the  test  period. 

(b)  Abnormal  seedling  descriptim. 

(1)  Cotyledons: 

(i)  Less  than  half  of  the  original 
cotyledon  tissue  remaining  attached. 

(ii)  Less  than  half  of  the  original 
cotyledon  tissue  frae  of  necxosk  or 
decay. 

(2)  Epicotyl: 

(i)  Missing.  (May  be  assumed  to  be 
present  if  cotyledcms  are  intact) 

(3)  Hypocotyl: 

(i)  Deep  open  cracks  extending  into 
the  conducting  tissue. 

(ii)  Mallormed.  such  as  markedly 
shortened,  curled,  or  thickened. 

(4)  Root: 
(i)  None. 

(ii)  Weak,  stubby,  or  missing  primary 
root  with  weak  secondary  or 
adventitious  roots. 

(5)  Seedling: 

(i)  One  or  more  essential  structures 
impaired  as  a  result  of  decay  from 
primary  infection. 

(ii)Attttna 

1201.56-6    MaNowtaaiily.Malwaeeaa. 

Kinds  of  seed:  Cotton,  kenaf.  and 
okra. 

(a)  Genoa)  description. 

(1)  Germination  habit:  Epigeal  dicot 

(2)  Food  reserve:  Cotyledons,  which 
are  convoluted  in  the  seed;  they  expand 
and  become  thin,  leaf-like,  and 
photosynthetic 

(3)  Shoot  system:  The  hypocotyl 
elongates  carrying  the  cotyledons  above 
the  soil  surkce.  The  epicotyl  usually . 
does  not  show  any  devekpment  within 
the  test  period.  Areas  of  yellowish 
pigmentation  may  develop  on  the 
hypocotyl  in  cotton. 

(4)  Root  system:  A  primary  root,  with ' 
secondary  roots  usually  developing 
within  the  test  period.  Areas  of 


yrikwisfa  pigmentation  aaay  develop  on 
the  root  in  cotton, 
(b)  Abnormal  seedling  description  - 

(1)  Cotyledons: 

(i)  Less  than  half  of  the  original 
cotyledon  tissue  remaiBing  attached. 
.  (ii)  Less  than  half  of  the  original 
cotyledon  tissue  free  of  necrosis  or 
decay.  (Remove^ny  attached  seed  coats 
at  the  end  of  the  test  period  for 
evaluation  of  cotyledoiB.) 

(2)  Epicotyl: 

(i)  Missing.  (May  be  assumed  to  be 
present  if  both  cotyledons  are  intact.) 

(3)  Hypocotyl: 

(i)  Deep  opcm  cracks  or  grainy  kaons 
extending  into  the  conducting  tissue. 

(ii)  Malformed,  such  as  marked^ 
shortened,  curled,  or  thidcened. 

(4)  Root: 
(i)  None. 

(ii)  Weak,  stubby,  or  missing  primary 
root  with  weak  secondary  or 
adventitious  roots. 

(5)  Seedling: 

(i)  One  or  more  essential  structures 
impaired  as  a  result  of  decay  from 
primary  inkction.  (A  cotton  seedling 
with  yellowish  areas  on  the  root  or 
hypocotyl  k  classified  as  normal. 

provided  the  cotykdkas  are  free  ol 
infiBction.) 

(ii)  Albino. 

1201.56-10   Spuria  tanri^ 
Euphofbkcaee. 

Kind  of  seed:  Castorbean. 

(a)  General  description. 

(1)  Germination  habit:  E^iigeal  dkot 

(2)  Food  reserves:  Cotyledons,  which 
are  thin  and  leaf-like;  endosperm  (fleshy 
food-storage  organs)  usually  perskting 
in  the  laboratory  test. 

(3)  Shoot  system:  The  hypocotyl 
lengthens,  carryii^  the  cotyledons, 
endosperm,  and  epicotyl  above  the  soil 
surface. 

(4)  Root  system:  A  primary  root,  with 
secondary  roots  usu^y  developii^ 
within  the  test  period. 

(b)  Abnonnal  seedling  description. 

(1)  Cotyledons: 

(i)  Less  than  half  of  the  origirMl 
cotyledon  tissue  remaining  attached. 

(ii)  Less  than  half  of  the  original 
cotyledon  tissue  free  of  iteciosk  or 
decay. 

(2)  Endoqserm: 
(i)  Missing. 

(3)  Epicotyl: 
(i)  Missing. 

(ii)  Damaged  or  missing  terminal  bud. 

(4)  Hypocotyl: 

(i)  Deep  open  cracks  extending  into 
the  conducting  tissue. 

(ii)  Malformed,  such  as  mekedty 
shortened,  curled,  or  thickened. 

(5)  Root: 
(i)  None. 
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(ii)  Weak,  stubby,  or  missing  primary 
root  with  %veak  secondary  or 
adventitious  roots. 

(6)  Seedling: 

(i)  One  or  more  essential  structures 
impaired  as  a  result  of  decay  Erom 
primary  infection. 

(ii)  Albino. 

§20l.Sft-1l    KnotwMdlamUy, 
PotyyotacMM. 

Kinds  of  seed:  Buckwheat,  rhubarb, 
and  sorrel, 
(a)  General  description. 

(1)  Germination  habit:  Epigeal  dicot. 

(2)  Food  reserves:  Cotyledons,  starchy 
endosperm. 

(3)  Shoot  system:  The  hypocotyl 
elongates  carrying  the  cotyledons  above 
the  soil  surface.  The  epicotyl  usually 
does'  not  show  any  development  within 
the  test  period. 

(4)  Root  system:  A  primary  root,  with 
secondary  roots  developing  within  the 
test  period  for  some  kinds. 

(bl  Abnormal  seedling  description. 

(1)  Cotyledons: 

(i)  Less  than  half  of  the  original 
cotyledon  tissue  remaining  attached. 

(ii)  Less  than  half  of  the  original 
cotyledon  tissue  free  of  necrosis  or 
decay. 

(2)  Epicotyl: 

(i)  Missing.  (May  be  assumed  to  be 
present  if  cotyledons  are  intact.) 

(3)  Hypocotyl: 

(i)  Deep  open  cracks  or  grainy  lesions 
extending  into  the  conducting  tissue. 

(ii)  Malformed,  such -as  markedly 
shortened,  curled,  or  thickened. 

(iii)  Watery. 

(4)  Root: 
(i)  None. 

(ii)  Weak,  stubby,  or  missing  primary 
root  with  weak  secondary  or 
adventitious  roots. 

(5)  Seedling: 

(i)  One  or  more  essential  structures 
impaired  as  a  result  of  decay  from 
primary  infection. 

(ii)  Albino. 

S201.S»-12    Miscellaneous  plant  families. 

Kinds  of  seed  by  family: 

Carrot  family.  Apiaceae 
(Umbelliferae) — carrot,  celery,  celeriac. 
dill,  parsley,  parsnip; 

Hemp  family.  Cannabaceae — hemp: 

Dichondra  family.  Dichondraceae — 
dichondra: 

Geranium  family,  Geraniaceae — 
alfilaria: 

Mint  family.  Lamiaceae  (Labiatae) — 
sage,  summer  savory,  benne  family. 
Pedaliaceae — sesame: 

Rose  family.  Rosaceae — little  bumet: 

Nightshade  family.  Solanaceae — 
eggplant,  tomato,  husk  tomato,  pepper, 
tobacco:  and 
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Valerian  fai  lily.  Valerianaceae — 
comsalad. 

(a)  General  description. 

(1)  Germina^on  habit:  Epigeal  dicot. 

(2)  Food  reserves:  Cotyledons; 
endosperm  miy  or  may  not  be  present, 
depending  onlthe  kind. 

(3)  Shoot  syktem:  The  hypocotyl 
-elongates,  carrying  the  cotyledons  above 
the  soil  surfec ).  The  epicotyl  usually 
does  not  shovi  any  development  within 
the  t^st  perioc . 

(4)  Root  sys  em:  A  primary  root; 
secondary  roo  s  may  or  may  not  develop 
within  the  tesi  period,  depending  on  the 
kind. 

(b)  Abnormi  1  seedling  description. 

(1)  Cotylediis: 

(i)  Less  thanj  half  of  the  original 
cotyledon  tissue  remaining  attaclied. 

(ii)  Less  thai  half  of  the  original 
cotyledon  tissue  free  of  necrosis  or 
decay.  I 

(2)  Epicotylj 

(i)  Missing.  iMay  be  assumed  to  be 
present  if  the  cotyledons  are  intact.) 

(3)  Hypocotil: 

(i)  Malformed,  such  as  markedly 
shortened,  cu^ed,  or  thickened. 

(ii)  Deep  opin  cracks  extending  into 
the  conducting  tissue. 

(iii)  Watery 

(4)  Root:    . 
(i)  None, 
(ii)  Missing  br  stubby  primary  root 

with  weak  secpndary  or  adventitious 
roots. 

(5)  Seedling 

(i)  One  or  n  are  essential  structures 
impaired  as  a  esult  of  decay  from 
primary  infect  on. 

(ii)  Albino. 

31.  In  §  201. 37a,  paragraph  (b)  is 
revised  and  a  lew  paragraph  (c)  is 
added  to  read  is  follows: 

§201 .57a    Doriant Seeds. 

»        •        •        »        » 

(b)  The  perc  sntage  of  dormant  seed,  if 
present,  shall  )e  determined  in  addition 
to  the  percent!  ge  of  germination  for  the 
following  kinas:  Bahiagrass,  basin 
wildrye.  big  b  uestem.  little  bluestem, 
sand  bluesten  ,  yellow  bluestem, 
bottlebrush-sc  airreltail.  buffalograss. 
buffelgrass,  g4letagrass,  forage  kochia, 
blue  grama,  sii  le-oats  grama,  Indian 
ricegrass.  John  songrass.  sand  lovegrass, 
weeping  lovef  rass.  mountain  rj'e,  sand 
dropseed.  smi  o.  switchgrass.  veldtgrass. 
western  wheal  grass,  and  yellow 
indiangrass. 

(c)  For  greei  needlegrass.  if  the  test 
result  of  meth  id  2  is  less  than  the  result 
of  method  1,  subtract  the  result  of  \ 
method  2  from  method  1  and  report  the 
difference  as  t  le  percentage  of  dormant 
seed.  Refer  to  (201.58(b)(7). 

32.  Section  !01.58  is  amended  by 
revising  the  ir  troductory  text. 


paragraphs  (a)(5),  (b)(1)  through  (bl(4). 
adding  a  new  paragraph  (b)(7);  revising 
paragraphs  (b)(10).  (b)(12).  Table  2,  and 
adding  a  new  paragraph  (c)  to  read  as 
follow^s: 

1201.58   Substrata,  tsmparaturs,  duration 
of  fast,  and  cartain  olhar  spacific  directions 
for  testing  for  gannination  and  hard  saad. 

Specific  germination  requirements  are 
set  forth  in  table  2  to  which  the 
following  paragraphs  (a),  (b).  and  (c)  are 
applicable. 

•  »        •        •        • 

(a)  •  •  * 

(5)  PrechiU.  The  term  "prechill" 
means  a  cold,  moist  treatment  applied 
to  seeds  to  overcome  dormancy  prior  to 
the  germination  test.  The  prechill 
method  varies  among  kinds,  but  is 
usually  performed  by  holding  imbibed 
seeds  at  a  low  temperature  for  a 
specified  period  of  time.  The  prechill 
period  is  not  included  in  the  duration 
of  tests  given  in  table  2.  unless 
otherwise  specified. 

*  •        •        •        • 

(b)  •  •  • 

(1)  AJyceclover,  swollen  seeds.  At  the 
conclusion  of  the  21-day  test  period, 
carefully  pierce  the  seed  coat  with  a 
sharp  instrument  and  continue  the  test 
for  5  additional  days.  Alternate  method 
The  swollen  seeds  may  be  placed  at  20" 
C  for  48  hours  and  then  at  35°  C  for  3 
additional  days. 

(2)  Bahiagrass;  removal  of  glumes.  On 
all  varieties  except  "Fensacola."  remove 
the  enclosing  structures  (glumes, 
lemma,  and  palea]  from  the  caryopsis 
with  the  aid  of  a  sharp  scalpel.  If  the 
seed  is  fresh  or  dormant,  lightly  scratch 
the  surface  of  the  caryopsis. 

(3)  Beet,  Swiss  chard;  preparation  of 
seed  for  test.  Before  the  seeds  are  placed 
on  the  germination  substratum,  they 
shall  be  soaked  in  water  for  2  hours, 
using  at  least  2^50  ml  of  water  per  100 
seeds,  then  washed  in  nirming  water 
and  the  excess  water  blotted  off.  The 
temperature  of  the  soaking  and  washing 
water  should  be  no  lower  than  20  "C. 
Samples  producing  excessive 
discoloration  of  the  hypocotyl  or  root 
should  be  retested  in  soil  or  by  washing 
in  running  water  for  3  hours  and  testing 
on  "Kimpak,"  keeping  the  seed  covered 
with  sUghtly  moist  blotters.  Sugar  beets 
may  require  16  hours  soaking  in  water 
at  25  °C,  followed  by  rinsing  and  then 
drying  for  2  hours  at  room  temperature. 

(4)  Buffelgrass;  alternate  meUiod  for 
dormant  seed.  The  caryopses  shall  be 
removed  from  the  fascicles  and  placed 
on  blotters  moistened  with  a  0.2  percent 
solution  of  KNO3,  in  petri  dishes.  The 
seeds  from  a  fascicle  should  be  arranged 
so  they  will  not  be  confused  with  seeds 
from  other  fascicles  during  the  test.  The 
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seeds  are  then  prechilkd  at  5°C  for  7 
days  and  tested  at  30  "C  in  light  tot  21 
additional  days.  Firm  ungeiminated 
seeds  remaimi^  at  the  ctmclusion  erf  the 
test  should  ba  sciatcbad  Kgbtly  and  left 
in  test  for  7  addititmal  days. 
•        •        •        •        • 

(7)  Green  needlegrass;  two  test 
methods  as  prescribed  in  table  2  shallbe 
used  on  each  sample: 

(i)  For  method  1,  acid  scarify  400 
seeds  for  10  minutes  in  concentrated 
sulfiiric  acid  (95  to  98  percent  H2SO4). 
Rinse  seeds  and  dry  on  blotters  for  16 
hours,  then  place  seeds  on  blotters 
moistened  with  a  solution  of  0.055 
percent  (500  ppm  gibbetallic  add  GA,) 
and  0.46  percent  (3,000  ppm)  thiram 
and  germinate  14  days. 

(ii)  For  method  2.  plant  400  seeds  on 
blotters  moistened  with  a  0.2  percent 
solution  of  KNO3  and  germinate  14 
days.  Refer  to  §  201.57a(c). 

(iii)  Report  the  results  of  method  2  as 
the  percentage  germination.  If  the 
number  in  method  2  is  less  than  method 
1,  subtract  the  resuks  of  method  2  from 
method  1  and  report  the  diilerence  as 
dormant  seed. 


penetration  of  rye^aas  roots.  IXstilied 
or  deionized  water  ^laU  be  used  to 
moisten  the  filter  paper.  The  test  shall 
be  conducted  in  a  manner  that  will 
prevent  the  contact  of  roots  of  different 
seedlings.  Roots  of  some  seedlings 
produce  fluorescent  fines  on  white  filter 
paper  when  viewed  under  ultraviolet 
li^t  First  counts  shall  not  be  made 
before  the  eighth  day;  at  that  time 
remove  only  normal  fluorescent 
seedlings.  Evaluation  of  fluorescence 
shall  be  made  under  F15T8-BLB  or 
comparable  ultraviolet  tubes  in  an  area 
where  light  bom  other  sources  is 
excluded.  If  there  are  over  75  percent 
normal  fluorescent  seedlings  present  at 
the  time  of  the  first  count,  break  the 
contact  of  the  roots  of  the 
nonfluorescent  seedUngs  from  the 
substratum  and  reread  the  fluorescence 
at  the  time  of  the  final  count.  At  the 


(c)  Procedures  for  coated  seed: 

(1)  Germination  tests  on  coated  seed 
shall  be  conducted  in  accordance  with 
methods  in  paragraphs  (a)  and  (b)  of  this 
secUon.  However,  kinds  for  which 
soaking  or  washing  is  specified  in 
paragraph  (b)  shall  not  be  soaked  or 
washed  in  the  case  of  coated  seed. 

(i)  Coated  seed  imits  shall  be  placed 
on  the  substratum  in  the  condition  in 
which  they  are  received  without  rinsing, 
soaking,  or  any  other  pretreatment. 

(ii)  Coated  seed  units  in  mixtures 
which  are  color  coded  or  can  otherwise 
be  separated  by  kinds  shall  be 
germinated  as  separate  kinds  without 
removing  the  coating  material. 


(iii)  Coated  seed  units  in  mixtures 
which  cannot  be  separated  by  kinds 

—«. . »  u«;  without  removing  the  coating  material 

njMl  count,  lift  each  remaining  seedling,    shall  be  de-coated  and  germinated  as 
observing  the  path  of  each  root  since  separate  kinds.  The  coaUng  material 


sometimes  faint  fluorescence  will  show 
on  the  substratum  as  the  root  is  lifted. 
Abnormal  seedlings  and  dead  seeds  are 
not  evaluated  for  fluorescence.  See 
§201.58a(a). 


(10)  Ryegrass;  fluorescence  test.  The 
germination  test  for  fluorescence  of 
ryegrass  shall  be  conducted  in  light  (not 
to  exceed  100  foot  candles  (1,076  lux)l 
with  white  filter  paper  as  the 
substratum.  The  white  filter  paper 
should  be  ncmtOKic  to  the  roots  of 
ryegrass  and  of  a  texture  that  will  resist 


Name  of  seed 


Agrotricum  . 

Alfalfa 

Alfilaria  

AJyceclover 


shall  be  removed  in  a  manner  that  will 
not  affect  the  germination  capacity  of 
the  seeds. 

(2)  The  moisture  level  of  the 
substratiun  is  important  It  may  depend 
on  the  water-absorbing  capacity  of  the 
coaUng  material.  A  retest  may  be 
necessary  before  satisfactory 
germination  of  the  sample  is  achieved. 

(3)  Phytotoxic  symptoms  may  be 
evident  when  germinating  coated  seeds 
in  paper  substrata.  In  such  cases  a  retesi 
in  sand  or  soil  may  be  necessary 

TABLE  2.-<3ERMINATI0N  REQUIREMENTS  FOR  INDICATED  KINDS 


(12)  Garden  bean;  use  of  calcium 
nitrate.  If  hypocotyl  collar  rot  is 
observed  on  seedlings,  the  sample 
involved  shall  be  retested  using  a  0.3  to 
0.6  percent  solution  of  calcium  nitrate 
(CaNOi)  to  moisten  the  substratum. 


Sut)strala 


Temperature  ("C) 


First 
count 
days 


Final 
count 
d"ys 


Addrtional  du^ections 


Specific  requiremenis 


Bahiagrass: 
Var.  Fensa- 
cola. 
'AW  other  vars. 


Bartey 

Barreiclovef .. 

Beaa- 

AdzuM  ... 
Field 

Mung 

Beet,  field 

Beet,  sugar  .. 
Begganweed, 

Florida. 
Bentgrass: 

Coioniai .. 

Creeping 


B.T.S 
B.T.S 
B,T 
B,T 


P,S 
P 


B,T,S 
B,T 


B,T.  S 
B.  T,  S, 

TC 
B,T.S 
B.T.S 
B,T.S 
B.T 


20;  15  

20  

20-^  

35  „. 


20-^5  .. 
30-35  .. 


20;  15  .. 
20  


20-30  

20-30:25 

20-30  

20-30  

20-30:20 
30  


AGRICULTURAL  SEED 


Fresh  and  dormaM  seed 


15-30:  10-30: 15-25 
15-30: 10-30;  15-25 


7 

'7 

14 

'21 


28 

21 


7 
'14 


MO 
♦8 

»7 
14 

to 

'28 


28 
28 


See1(b)(ii)  ...„ 

Clip  seeds „. 

See  11(b)(1)  lor  swot- 
len  seeds. 

Light;  see  1  (l))(2) 


Ligftt:  remove 
glumes;  see 
1(b)(2). 


Remove  seeds  from 
txjT,  see1(b)(ll). 


Prechill  at  5'  or  10  "C  tor  5  days. 


See  §201 .57a 

Scratch  caiyopses;  KNO,;  see  §201 .57a 

Prechifl  5  days  at  5^  or  10  -C  or  predry 


See  1(b)(3) 
See  11(b)(3) 


Light;  KNO, 
Light;  KNO, . 


PrechW  at  5°  or  10  X  for  7  days. 
PrechiU  at  5°  or  10  "C  for  7  days. 
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Table  2.— Germjnathdn  Requirements  for  Indicated  Kinds— Continued 


Name  of  seed 


Veivei  ...... 

Bermudagrass . 

Bermudagrass, 
giant 


Bluegrass: 

Annual 

ButXHiS  

Canada  

Glaucantha 
Kentucky  ... 

Nevada  . 

Rough  , 

Texas , 

Wood 

Blueioint 

Bluestem: 

Big 

Lidte  

Sand 

Yelow 

Boltlebnjstv- 
squirreltaii. 
Brome: 

Field 

Meadow  ..... 

Mountain  .... 

Smooth  

Broomcom  ........ 

Buckwt>eat  ........ 

Buflalograss: 
(Burs) 

(Caryopses) 
Buffelgrass 


Burclover,  Califor- 
nia. 
Burclover.  spotted 

Bumet  littler 

Buttonclover „ 

Canarygrass 

Canarygrass, 
reed. 

Carpetgrass  

Castortean  

Chess,  soft 

Chickpea 

Ctover 

Alsike  

Arrowteaf 

Berseem  

Cluster  

Crimson  

Kenya  

LadbK) 

Lappa  

Large  hop  .... 


Substrata 


P 
P.S 

P 
P 
P 
P 
P 
P 
P 
TB.P 


P.TS 
P.TS 
P.TS 
P.TS 
P.B 


P.TB 
B.T.TB 
P 
P.B.TB 

B.T,S 
B.T 

P.  TB.  TS 

P 
S 


B.T 

B.T 

B.T 
B.T 
B.T 
P 

P 
T.S 


P 
T.S 

B.T.S 

B.T 

B.T.S 

B.  T 

B.T.S 

B.T.S 

B.T.S 

B.T 

B.T 


Temperature  (°C) 


15-25;  20-30 
20-35  

20-35  


20-30  

15-25;  15-30 
15-25;  15-30 
15-25;  15-30 

20-30  

20-30 

20-«)  

20-30  

1S-25 


20-30 
20-30 
20-30 
20-30 
20;  15 


15-25;  20-30 

20-30  

20-30 
20-30 


20-30 
20-30 

20-35 

20-35 
20  


20 
20 


15  

20  

20-30 
20-30 

20-35 
20-30 


20-30 
20-30 


20  

20;  15 

20  

20  

20  

20  

20 

20  

20  


First 
count 

days 


7 

10 

10 

10 

10 

7 

7 

7 

7 

10 


7 
7 
7 
5 
10 


5 
4 
3 
5 

10 

7 
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Final 
count 
days 


21 
21 

21 

Light; 

KNO3; 

see 

1(a)(9) 


21 
35 
28 
28 
28 
21 
21 
28 
28 
21 


14 
14 
14 
14 
14 


14 
14 
14 
14 

10 
6 

28 

14 
28 


M4 

'14 

14 
MO 

7 
21 

21 
14 


14 
M7 

'7 

M4 

'7 

'10 

'7 

17 

'7 

'7 

'14 


Additional  dkectjons 


Specific  requirements 

Light;  KNOj 

Light;  KNO3;  see 
1(a)(9). 

PrechiB  at  10  "C  for  7 
days  and  ttien  test 
at  20-35  "C;  con- 
tinue tests  of  hulled 
seed  for  14  days 
and  of  unhulled 
seed  for  21  days. 

Light 

KN03  or  soil 

Light;  KNO3 

Light;  KNO, 

Light;  KNO3 

Light;  KNO3 

Light 

Light;  KNO3 

Light 

Light  and  KNO3  op- 
tional. 

Light;  KNO, 

Light;  KNO3 

Light;  KNO, 

Light;  KNO3 

Light 

Light  optional  

Light. 

Light  optional 

Ught;  KNO3 

Light;  KNO, 

Light;  press  fascicles 
into  well-packed 
soil  and  prechill  at 
5°C  for  7  days. 

Remove  seeds  from 
ixjr,  seen  (b)(11). 

Remove  seeds  from 
twr,  see1I(b)(11). 

See1(b)(11)  

Light;  KNO3 

Ligfit  u............... ... 

Remove  camncle  if 

mold  interferes  with 

test 
Light 

Seef  (b)(11)  

See1!(b)(il)  ............ 

See1I(b)(11)  

Seen  (b)(ll)  

See1!(b)(11)  

See1(b)(ll)  

Seef  (b)(l1)  „. 

Seef  (b)(li)  


Fresh  and  dormant  seed 


Name  oir  seed 


Persian ..... 
Red 

Small  hop.. 
Strawberry 

Sub  

White 


Com: 


FieW 
Pop. 


Prechill  all  samples  at  5  "C  fOr  7  days. 
10-30 'C. 

Prechill  at  10  "C  for  5  days. 


Prechill  at  5  '^  for  2  weeks. 
PrechiH  at  5  'C  for  5  days 


Prechill  at  5  *C  for  2  weeks;  see  §201 .57a. 
Prechill  at  5  "C  for  2  weeks;  see  §201 .57a 
Prechill  at  5  °C  for  2  weeks;  see  §201 .57a. 
Prechill  at  5  "C  for  2  weeks:  see  §201 .57a. 
See  §201 .57a. 


Prechill  at  10  "C  for  5  days. 


Prechill  at  5"  or  10«C  for  5  days,  then  test 
at  30  °C  for  9  additional  days. 


Prechill  at  5'>C  for  6  weeks;  test  14  addi- 

tk)nal  days:  see  §201 .57a 
See  §201 .57a. 
Seef  (b)(4);  see §201 .57a 


Cotton  .».„„.„„„, 
v/Owpea  ■.••»••••... 

Crambe 

Crested  dogtaii .. 
Crotalaria 

Lance  

Showy 

Slenderteaf . 

Striped  

Sunn  

Crownvetch 

OalHsgrass  

Dichondra 

Drop  seed,  sand 

Emmer  

Fescue: 

Chewings  .... 


Hair  . 
Hard 


M98O0W 


Red 


Sheep 
Tan 


15'C. 


KNO3 


Prechill  at  5°  or  io°C  for  7  days. 


IS'C. 

IS'C. 
15''C. 
15»C. 

IS-C. 
15''C. 
15»C. 


Flax „ 

GaNetagrass 

Grama: 

Blue 

Side-oats 

Guar 

Guineagrass 

Hanfinggrass ..".... 

Alternate 
method. 

Hemp  

Indangrass.  yel- 
k>w. 

Indigo,  hairy 

Japanese 
lawngrass. 

Johnsongrass 

Kenaf 

Kochia.  forage 

Kudzu  

Lentil  

Lespedeza 

Korean 

Sericea 

Sibernn 

Striate  

Lovegrass,  sand 

Loyegrass,  weep- 
ing. 


Table  2.— Germination  Requirements  for  Indicated  KiNOS-Continued 


Substrata 


B.T 

B.T.S 

B.T 

B.T 

B.T 

B.T 

B.T.S 

B.T.S. 

TC 
B.  T.  S. 

TC 
B.T.S 
B.T.S 
T 
P 

8,  T.S 

B.T.S 

B.T.S 

B.T.S 

B.T.S 

B.T.S 

P 

B.T 

P 

B.T.S 


B.T.S 
P.B 

P.TB 

P 

B.T.S 

P 
P 
P 

B.T 
P.TS 

B.T 

P 

P 

T.B 

P 

B.T 

B.T 

B.T.S 
B.T.S 
B.T.S 
B.  T.  S 

P 


Temperature  ("C) 


20 
20 
20 
20 
20 
20 
20 


20-30;  25  .. 

20-30;  25  .., 

20-30;  30.. 
20-30  ......... 

25  .............. 

20-30  „ 


20-30  

20-80  

20-30 

20-30 

20-30 „.. 

20  

20-35  

20-30 

5-36;  15-36 
20;  15 


15-25 

10-26 

16-25 


16-25:20-30 

15-25  

15-25  

15-25:20-30 


20-30  

20:25:20-30 


20-30  

15-30  ..„.. 
30;  20-30 

15-36  

10-30   ..... 
16-25   ..... 


20-30   .-.> 
20-30   .„^ 


20-30 
35-20 

20-35 
20^30 

20  

20-30 
20  


20-35  

20-35  ..„.., 

20-35  

20-35  ....... 

20-30  

20-35  


First 
count 
days 


3 

4 
4 
4 
3 
4 
3 

4 

4 

4 

6 

3 

10 

4 

4 
4 
4 
4 
7 
7 
7 
6 
4 


10 

7 

5 

7 
7 
5 

3 

4 

7 
7 
5 
10 
7 
7 

3 

7 

5 

10 

7 
4 
4 
5 
5 

5 

7 
7 
7 
5 


Fmal 
count 
days 


'7 

'7 
'10 
'14 

'7 
'14 

'7 

7 

7 

'12 
'8 
■  7 
21 

'10 
'10 
'10 
'10 
'10 
'14 

21 
'28 

14 
7 

21 

28 

21 

14 

21 

21 

14 

7 
10 

14 
14 
'14 
28 
28 
14 

7 

14 

'14 
28 

35 
'8 

14 
'14 
'10 

'14 
'21 

'21 

'14 

14 


14 


Additkmai  dlrectk)ns 


Specific  requirements 

See1(b)(ll)  „„ 

Seef  (b)(ll) 

See1(b)(ii)  „ 

See1(b)(ii)  ..„. 

Seef  a»(ii)  ~„ 

See1(b)(li) 

Seef(b)(ii)  


Light 


LigN;KN03 
Light  KNO, 


Light  and  KI40,  op- 
tionaL 

KNO,  ..„ 

Light  and  KNO,  op- 
twnaL 

Light  and  Kf^  op. 
tionel. 

LigM  and  KNO,  op- 
tional. 

Light  and  Kl^,  op- 
thwtal. 

Light  and  KNO3  op- 


UgW •„ 

Light;  KNO3 ....„., 

Light  KNO,  opHonal 

Light 

Light  presoak  at  15 
"C  for  24  hrs. 

LigW;  KNO, 

Light  KNO, 

Light  ....■.>,  .,;,.;<..:;..i: 


Light:  KNO., 
Light  ....i.„.; 


Fresh  and  dormant  seed 


15»C. 
15«C. 
15«C. 
15«C. 
1S«C. 
15'C. 
15»C. 


Test  by  alternate  method;  see  f  (b)(5). 
PrechUI  at  5"  or  10»C  for  3  days. 


PrechlU  at  5  "C  for  4  weeks;  see  §201 .57a 
Prechill  at  5»  or  10  »C  for  5  days  or  predry. 

fVecWU  at  5°  or  10  X  for  5  days. 


Prechill  at  5»  or  10  "C  for  5  days  and  test 
for  21  days. 

See  §20l.57a 

KNO,;  see  §201 .57a. 
See  §201 .57a 


KNO.,. 

Prechill  at  5  "C  for  2  weeks;  see  §201 .57a. 

XNO,;  see  §201 .57a. 
See  §201. 57a 


Prechill  at  6"  or  10  "C  lor  6  weeks;  see 

§20l.S7a 
KNO,:  see  §201 .57a 
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y  ML  S%  ifo.  £M  ,/  main  sdnyi. 


tt.  lOM  0  Ariles  and 


Man*^  jMMl    .  Sitetntfa 


Lupine: 

Bhie .:. 

WhRe 

Yfilow  

Maniiagrass 

Meadow  foxtail  .... 

MedK.  btack 

MHkvetch 

Alternate 
method. 
Millet: 

Browntop 

Alternate 
meOwd. 

FoKtaa  , 

Japanese  ..... 

Pearl  

Prose  

Molassesgrass  .... 
Mustard: 

Black 

India 

Napiecgrass 

Needlegrass. 
green: 
Method  1  

Method  2 

Oat 

OMfrasB.  ttf  ....... 

Orchardgrass  

Panicgrass.  blue 
Pantcgrass.  green 

Pea.  field 

Peanut 

)e: 

Annual 

Bird  

Turnip 

Winter  

Redtop  

Rescuegrass 

Rhodesgrass 

Rice 

Ricegrass,  Indian 

Alternate 
method. 

Roughpea  

Rye 

Rye.  mountain 

Ryegrass: 

Aniwal 


B.T.S 

B.T 

B.T 

P 
P 

B.T.S 
8.T 
B.  TB.T 


B.P,  T 
B.  P  T 

B.T 
B.T 
B.T 
P 

P    - 
P 


aT 


p 

B.T.S 


IP 

P.  TS 

P.  TS 
P 

B.T.S 
B.T.S 


B.T 

P 

B.T 

B.T 

P.T8 

P.S 

P 
T.S 


B.T 

B.T.S 

B.T 


I  1     flic  '  .  W" 


20  

20 

20  — 
3S-20 
20-30 
20  ...... 

20  

15-25 


20-30;  30 
5-36  


15-30: 20-30 

20-30  

20-30  _... 

20-30  ...... 

20-30  


20-30 
20-30 

26-30 
M-3S 


15-30 

15-30 
20:  15 


20-30 

tS-28 


Rrsl 


20-30      . 
15-35  ....:. 

.20  

20-30:25 


20-30  . 
20-30  .. 
20-30  .. 
20-30  .. 
20-30  .. 
10-30  .. 


I 


20-30  

20-30:30 


•15    

5-15;  15;  15-25 


20  

20:  15 
20:15 

15-26 


«l 

91 

^1 
ttl 
#1 
«l 
6 
10 


4 
4 
3 
3 

7 

3 
3; 

SI 
3, 


^1 


-ri 


•51 


«! 

7' 

10' 

3 


r-tnat 
49um 
ilay$  i 


?B 

■M 

"7 

M4 

•«1 


.14 
U4 

7 
-7 

90 


14 

14 
10 


14 

21 

« 
28 


7 

ID 

7 

7 
10 
2fi 

14 
42 

7' 
7» 


Additional^  diRKtiDns 


£pBcifc«Bqiiirements 


UghtKNO, i 

Light 

Seef  {b)(lli  ....„.;.. 


Ught  and  KNOi  op- 

Kooal. 
Light  Kf^lO, 


Lighf 

Light 
Ught 

Light 


H2SO4.GA,  and 

tMfam;  daik;  see 

1(b)(7). 
KND^.  dark;  see 

W)(7). 
Prechill  at  5°  or  10  "C 

tor  5  days  and  leet 

for  7  days  or 

predry  and  test  fer 

to  days. 
Light 
Light  germination 

mere  rapid  on  soil. 
Light 
Light  KNO)  optional 

Remove  shells  


Light 


Light 

Light;  see  II  (b)(8)  for 

aitBfnate  method. 
Light;  KNO, 
See  f  (b)(9)  tor  alter- 

mte  method. 


Light  optional;  see 
f  (b)(10)  for  fluores- 
cence test. 


FfMh  and  dormant  iseed 


Pcad%.xt.3S°  or  40  *C  fBf  7  days  and  test 

atsx. 


t(NOj  andfptechill  at  Ifi  1C  ior  3 1 
PrecMI  4t  iO  °C  for  7  ida^  arxl  4e8t  4ar  5 
ii8ys:>KM0j 


-Prechill  at  5°  or  10  °C  for  7  days 


"Etheptsn  or  ethylene,  see  1  (a)  (10)  and 


KNO, 


KNOj 

In  soil  at  itS'C. 


Presoak,  see  11  (b)(9) 

Prechill  at  5  "C  for  4  weeks  and  test  for  2<t 
additional  days;  see  S20t.57a. 

OarK;  prechill  in  soil  at  5  "C  tor  4  wedks. 
see  §201 .67a. 

.PiachlN.«t5'or  10  'C  lor  5  day*  er  .predry 
See  §201  .■S7a. 

•Light;  KNO,,  prechill  at  5°  er  tO'C  .f»r  5 
days  and  test  at  15-25  "C;  if  still  der- 
maiK  prechill  for  3  days  and  continue  test 
at  15-25  "C  an  additional  4  days. 
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Table  2.-<3ermination  Requirements  for  Indicated  KiNos-Continued 


Name  of  seed 


Mermedterte 


Perennial 


Wimmeta  


Safflower ...„ 

Sagewort,  Louisi- 
ana. 

Sainfoin 

Sattbush. 
founving. 
AMemate 
method. 

Sesame 

Sesbania 

Smik) 

Sorghum  „.. 


Sorghum  almum 


Sorghum- 
sudangrass. 

Sorgn^z  

Sourdover 

Soybean  


Substiata 


Spett 

Sudangrass  ... 

Sunftower 

Sweetctover 
White  ...... 

Yellow  .... 

Sweet 

vemalgrass. 
Sweetvetch, 

northern. 
Switchgrass, 


Timothy,  turf 


Tobacco  

TrefoU: 

Big 

Birdsfoot... 

Iriticale  

Vaseygrass 

Vekftgrass 

Veivetbean 

Velvetgrass 

Vetch: 

Common  .. 

Hairy  , 

Hungarian  . 

Monantha  .. 

Narrowleaf 

Purple  

.  Woollypod  . 
Wheat 

Common  ... 

Club  


P.TB" 


P.TB 


P.TB 


P.  B.  T.  S 

P 

B.T 

8 

B 

B.T.TB 
B.T 
P 
B.T.S 


T.S 


B.T.S 

B.T.S 
B.T 
B.  T.  S. 

TC 
B.T.S 
B.T.S 
T.B 

B.T.S 
B.T.S 
P 

B.TB.T 

P.TS 


Timothy  P.TB 


P.TB 

P.TB 

B.T 
B.  P.T 
B,T.S 
P 

P 

B.  T.  S.  C 

P 

B.T 
B.T 
B.T 
B.T 
B.T 
B.T 
B.T 

B.T.S 
B.  T.  S 


Temperature  ('C) 


15-^  „ 


15-25 


15-25;  20-30 


15;  20 
15-25 

20-30 
20  


15 


20-30 
20-30 
20-30 
20-30 


20-35;  15-35 


20-30;  25 


15-36;  20-35 

20  

20-30;  25 


20;  15 

20-30:15-30 
20-30  


20 


20 

*""•*■ 

20-30  

15-25;  20 

15-30  

15-25;  20-30  

15-25;  20-30  

20-30  

20  

20  ...._... 

20;  15  ... 

20-35  , 

10-30  

20-30  ....„ 

20-«) 


20 
20 
20 
20 
20 
20 
20 


20;  15 
20:15 


First 
count 
days 


5 
3 
5 

4 
4 
3 

4 
4 
6 

14 

7 
5 

5 

7 

5 
5 

4 
7 
7 
3 
6 

5 
5 
5 
5 
5 
5 
5 

4 
4 


Final 
count 
days 


14 


14 


14 


14 
14 

'14 
14 

21 

6 
'7 
42 
10 


21 


10 

21 

M4 

'8 

7 
10 

7 

'7 
'7 

14 

128 

14 
10 

10 

14 

M2 
M2 

7 

21 

28 

'14 

14 

'10 
'14 
'10 
'10 
'14 
'10 
'14 


AddMonal  directions 


Specific  requirements 


Light 


Ught  optionat  see 
1l(b)(lO)  for  fluores- 
cence test 

Light  optional  . 


Ughta115»C 
Light 


See*I(b)(l3) 


Ught 


See<l(b)(ll) 


See^(b)(ll) 
See4I(b)(ll) 
Light 


Light;  KNOj 

Light;  see  ^  (a)(9) 


Light 
Light 


Light 
Ligtit 


Light 


\ 


fresh  and  dormant  seed 


KNOj  and  prechM  at  5*  or  10  -C  lor  5  days 
and  test  at  15-25-C;  if  stil  dormant 
fachill  for  3  days  and  continue  test  at 
15-25  "C  an  addWonal  4  days. 

Light;  KNO3;  prech*  at  5<>  or  10  °C  for  5 
days  and  test  at  15-25  •C;  if  still  dor- 
mant rachill  for  3  days  and  continue  test 
at  15-25'  C  an  additk>nal  4  days. 

Light;  KNO,;  prechill  at  5°  or  10  "C  for  5 
days  and  test  at  15-Z5  "C;.  if  still  dor- 
mant rechill  for  3  days  and  continue  test 
at  15-25  "C  an  additional  4  days. 


Prechill  at  5  "C  for  7  days. 


Prechill  at  5«C  for  2  weeks;  see  §201 .57a 

Prechill  grain  vers,  at  50  or  10*C  for  5 
days;  test  sweet  vers,  at  30-45  "C.  main- 
taining 45  "C  for  2-4  hours  per  day. 

Prechill  at  5 "C  for  5  days;  on  the  lOth  day 
of  test  dip  or  pierce  the  distal  end  of 
ungerminated  seeds. 

Prechill  at  5"  or  10'C  for  5  days. 

Prechill  at  5°  or  10«C  for  7  days. 


Prechill  at  5»  or  lO'C  for  5  days,  or  predry 
Prechill  at  10  »C  for  5  days. 


Prechill  at  5  "C  for  2  weeks;  see  §201 .57a. 
Kr^K)3  and  prechill  at  5"  or  tO'C  lor  5 

days. 
KNO3  and  prechill  at  5°  or  10»C  for  5 

days. 


Prechill  at  5"  or  10'C  for  5  days,  or  predry 

KNO,. 

See  §201 .57a. 


PrechHI  at  10*0  for  5  days,  test  at  15''C. 

Prechill  at  5°  or  lO^^C  for  5  days,  or  predry. 
I  Prechill  at  5"  or  10  "C  for  5  days,  or  predry 
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T^ftBLE  2.— GOUiWiMaQN  AEQU1Re4eMIS  FOR  iNEHCATSO  Jf<Mf¥T     rontiHUOd 


Name  Of  seed 


iXxum 

•PdWh 

___  "^putafq 

Wh08t  AgnAicuni 


SiBiHtard 
XfBSted. 


ANemate 
methcxl. 
Pubescent .. 

AKemate 
mettKxl. 
SiMrian 


Slender  

Vkvafnbartk 
T«  ..^ 


Western 
Widrye: 

Basin 

Canada 
Russian  . 


Substrata 


fi.I.S 

a,T..s 

B.T.S 
B.XS 

F.TB 

V.TB 

■P.W 

P 

P 

W> 

P.TB 

P.TB 

P.TB 

"P 

•P 

«."P.T 

*»■ 

P 

P 


Tenperature  i»C) 


20;  15 

2a:  15 .- 

•2D;TS. 

20;  15 , 

tS-^ „„ 

•»-»; -20-10  .... 

t5-2S:X0-«0 

1'5-2S  ..».._.«....., 

20-30  

•15-25 

»•«  >......„. 

15-26  

1S-25;  1Ch«0  


Artichoke 

Asparagus 

Asparagusbean 
Bean: 

Garden 


Uma.„ 
Runner 


Bracodf  ...™ 

BnnMhjpioute 


Burdock,  great 
Cabbage  „. 


ClM- 


tiese. 


Cabbage. 
troncNjda. 

CardBon  

Carrot 

Cauliflower  .. 


Celeriac 

Ceiery 

Chard,  Swiss 
Chicory „ 

Chives  .»....„. 
Citroo  ... 


«.T           jj 

B.T.S 

B.T.S 

B.  T.  S. 

TC 
B.T.C.S 
B.T.S 
B.T.S 
^C         . 
B..P.T      , 

a..p.  T     , 

B.T 
B.P.T 

B.1           , 

B.P 

B.T 
B.T 
B.P.T 

P 
P 

B.T.S 
P.TS 

B.T 

•B.I          J 

TS-ZS 

t5^5 

-2»^10 

Hu  vD 

>t»-t5 
15-30 
20-30 


•ao-ao 

20-30 
20-30 


First 
count 


20-30:25 


20-30 
20-30 
20-30 


8^730 


20-30 
20-30 


20-ao 


5-25;  20  .. 
15-25;  20 

20-30 

20-ao 

20 

20-30  


4 

4 

■   4 

-  4 

7 

5 

5 

5 

5 

5 

-5 

7 

5 

I 

5 

5 

? 

10 
7 
S 


(ays 


5 
5 
3 

ai 

3< 


7 
6 
3 

10 

10 

3 

5 

6 

7 


to 

7 
7 
7 

14 

14 

14 

28 

28 

28 

28 

14 

14 

14 

21 

21 

28 

21 
21 
14 


Additional  dinctkxis 


Spe(iific«e<)u«remwits ' 


U0n  and  KMOj  op- 
Ikxal. 

Light  and  KMO3  op- 
tional. 

Li^  and  KttOi  op- 
tional. 

Light  and  KMOs  op- 
tional. 

Light „.: 


Light  and  KIIO3  op- 
tional. 
Light 

Light  and  KIIO3  op- 
tional. 


tonal. 

Light  and  KMOj  op- 
tkMial. 

Light  and  KHO3  op- 
tional. 

Ught 


Dark 


Light 
Light 


Fresh  and  ctormant  seed 


PrechiH  Jt  9»  or  lO^ifcr  5.day8.«r*«dry 
PrechiH  at  9»  or  10  "C  for  5  days,  or  predry 
PrechiH  at  5*  or  10  °C  for  5  days,  or  predry 
PrechiH  at  9>  or  10  X  for  5  days,  or  predry 

KNOj  and  jarechiJI  at  S"  or  10  "C  tor  7 

days. 
KIslOj  andiprechin  at  5°  or  10  "C  for  7 


Kff&i  and  iprechill  at  5°  or  10  "C  for  7 

days. 
KNO3  and  prechill  at  5°  or  10  "C  for  7 

d^iis. 


VEGE-  ABLE  SEED 

7.  21 

7,  21 

51  '8 


KNOb  vand  prechill  -at  5°  or  10  °C  ^  7 
days.    ■ 

•KWOj  and  prechUI  at  S"  or  ID  •C  for  7 

dqys." 

Light  and  KHOjop-     '  TtbcM  at  »•  or  TO  «  ibr  6  days;  if  ^fll 
" — '  doonant  en  the  ItJth  day.  recJhill  2  d«ys. 

thanjjiace  at  20-30°  C  for  4  days. 
"PrWHIl  «l"5*  or  T0*C  lor  5  days. 

I  RiecMn  atJ5*  or  10  XHa  5  days. 

ProchM  at  S"  or  10  "C  for  5  days. 

•j 'HWOj  w^oit  see  §201  .S7a. 

■PnctM  Its  "C  for  2  weeks. 
Ptechll  at%°  or  no  T2  lor  5  days. 


'9 
*9 
14 

'.« 
40 

«0 


14 
«0 


10 

21 
44 
10 

2.1 
21 
M 
14 

44 
44 


See  f  (b)(3) .... 
S€Bf  (bMl1> 


PrB<*illat5*orl0''Ci 
tor  3  days;  KfK)) 
and  lighL 


Light;  see  H  tB)(9)  .. 
Light;  see  1!tB)(9)  .. 

See  I  (b)(3)  „. 

Light;  KNO,  or  soN; 
see  1i(a)(9) 

Soak  seeds  6  tvs  .. 


!*>««>. 


RtacM-atie  »C  far3«E|ra. 
AncMl  4tt  5°  or  13)  °C  ifor  .3  iiays:  «UO» 
and  light. 


PrachW  at  S°  or  1<r  C  for  3  days.  -WMO* 
and^NgM. 


Preci*  Jtf  S»  w  no  "C  «oc  3  dt«s.  •^SMO^ 
aod«gM. 

PrachW  at  5«  or  10  'Cior  3  days:  4W0. 
anctlight 


TestfltaB'C 
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Name  Of  seed 


Coilards 

Com,  sweet 

Comsalad ... 
Cowpea  


Garden 
Upland 
Water  .. 
Cucumber  .. 


TAag  2.-<SERMt4ATIOW  REQU«€MBITS  FOR  INWCATEO  KlNOS-Conlinued 


SutnlTBta 


Dartdelion 
Oil  ..„._... 
Eggplant.. 


Endh« 

Ghedon.  West 

Indte. 
Kale 


Kaie.CMnaae 

Kale.St)erian 
Kohlrabi 


Leek  .... 
LeOuoe 

nnlJlOii 


IMustard.  India 


Mustard,  spinach 

Okra 

Onton  

Atemate 
method. 

Onion.  Welsh 

Pak-choi 

Parsley 

Parsnip 

Pea . 


Punipkin 


RadMi 


Rhutaib. 
Rutabaga 
Sage  __ 
Salsify  


Savory,  summer . 

Sorref 

Soybean ... .„ 

Spiiwoti 


Spinach.  New 
Zeifend. 


B.P.T 

B.  T.  S. 

TC 
B.T 
B.T.S 

B.P.T 
P.TB 
P 
B.T.S 


P.TB 

B.T 

P.TB. 

RB.T 
P.TS 
B.T.S 

B.P.T 

ap,T 

B.P.T 
B.P.T 

B.T 
P 

B.  T.  S 


B.T 
B.T 
B.T 
S 

B.T 

B.T 

B.T.TS 

B.T.TS 

B.T.S 

TB.«8.T 

B.T.S 


B.T 

TB.TS 

Bwl 

B.T.S 

8,T 

B.T 

P.TB.TS 

8.T.S. 

TC 
1B.T 


Temperature  (*C) 


20-30  

20-30:25  . 


15  

20-30 


15 
20-35 
20-30 
20-30 


20-30 
20-30 
20-30 


20-00  - 

20-ao 

ao-ao 

20-^ 

20-30:20 

20-30  


Rrst 
count 


20  ..... 
20  ..... 

20-30 


20-30 


20-30  ...... 

20-«)  

20 

20  


20 

20-30 
20-30 

20 

20-W 
20-30 


20^ 

20-ao 

20-^ 
15 


20-30  

20-38  ._ ... 
20-30:25 


tS:10  . 
15;  20 


3 

4 

7 
5 

4 
4 
4 
3 

7 
7 
7 

5 
3 

3 

3 

3 

3 

6 
None 


3 

4 
8 
6 

6 
3 

11 
6 
5 

6 
4 


4 
7 
3 
5 

5 

5 
3 
5 


Final 
count 

days 


10 

7 

28 

'8 

10 

7 
14 

7 

21 

21 
14 

14 

7 

10 

10 

7 
10 

14 

7 

10 


7 

•14 

10 

12 

10 
7 
2B 
2B 
'8 
14 
7 


6 
21 

14 
14 
10 

21 
14 
'B 

21 


Additfonal  dvectfons 


Spedfc  requiremenls 


Test  at  10*  C. 


Fresh  and  dormant  seed 


Light;  KNO, 

Liglht 

Keep  substratum  on 

diy  skte:  seef 

(a)(3). 
LighC  see  f  (aM9> 

Light  Kl«),.. 

Light;  KNO,  or  aoH.... 
Test  at  30°  C- 


Ught 


Keep  sut>stratum  on 
dry  sMe:  see  f 
(a)(3). 

Light 


P»>echill  at  5°  or  lO'  C  far  3  days;  KNO, 

andlighl 


Keep  suusli  dtum  on 
(ky  sidr.  see  f 
(aK3^ 


See  \  (b)(6). 


PrecNI  at  5*  or  10°  C   tor  3  days; 

KNOiOTdii^  ^^ 

Pm»m  at  5*  or  10*  C  for  3  day»: 

imO,andfg|M. 

Prechill  at  5 »  or  10°  C  for  3  days;  KNO. 
andNghL 

Prechill  at  10°  C  for  3  days  or  test  at  15° 
C. 


PrecWi  atiO*Ctor7dBysandie8tlorS 
addMonal  days;  KNO3. 


Ught  and  imo,. 


lioM 


PiechiB  at  10*  C  tor 
3  days.. 


21 


ug»t._. 


Keep  sUbsMkjm  on 
dnr  side;  seef 

(aHSj. 
Soak  fruits  overnight 
{16  hrs).  air  dry  7 
tys;  plant  in  very 
-Wettowete;  do  not 
nwator  unless  later 
counts  eiMtrit  dry- 
ing euL 


Test  at  IS*  a 


On  2 1st  day  scrape  fridis  and  test  tor  7  ad- 
ditionsC  days. 
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Table  2.— Germination  Requirements  for  Indicated  Kinds— Continued 


Name  of  seed 


Alternate  method 
Squash 


Tomato 

Tomato,  husk 

Turnip 

Watemwion .. 


Substrata 


B.T 
B.T.S 


B.P.RB. 

T 
P.TB 
B.T 
B.T.S 


Tempefature  ("C) 


15 

20-30  ..... 

20-30  

20-30  

20-30  ..... 
20-30:25 


First 
count 
days 


Final 
count 
days 


^  Hard  seeds  may  be  present  (See  §201.57) 

2  Rhizomatous  derivatives  of  a  johnsongrass  sorghum  cross  or  a 


33.  Section  201.58a  is  revised  to  read 
as  follows: 


be  l)ased  upon 
plant  or  matun 


S201.S8.    I.Kli.tinguiah.bla..^  as  is  available. 
When  the  identification  of  the  kind,  (a)  Ryegrass 

variety,  or  type  of  seed  or  determination  seed  percentagi  of  perennial  ly egrass 

that  seed  is  hybrid  is  not  possible  by  and  annual  rye  ;rass.  400  seeds  shall  be 


n  deteimining  the  pure 


rTFL- 


(2)  The  percentage  of  perennial 
ryegrass  is  calculated  as  follows: 


%  Perennial  ryegrass  -  - 


21 

7 

14 

28 

7 
14 


Additional  directions 


Specific  requirements 


Remove  pulp  from  . 

basal  end  of  fnjiL 
Keep  sut)stratum  on 

diy  side;  see  1 

(a)(3). 


Light;  KNO3 


Keep  sut>stratum  on 
diy  side:  see  f 
(a)(3). 


Fresh  and  dormant  seed 


Light:  KNO3 


Test  at  30  »C. 


jqhnsongrass  sudangrass  cross. 


he  seedling,  growing  number  of  fluorescent  seedlings 

plant  characteristics  determined  under  ultraviolet  light  at  the 

according  to^  su|:h  authentic  information  end  of  the  germination  period  (see 

""'"'"  §  201.58(b)(10)). 

(1)  Fluorescence  results  are  to  be 
determined  as  test  fluorescence  level 


seed  cheu-acteristics.  identification  may       grown  on  whiti  fiher  paper  and  the  (TFL)  to  two  decimal  places  as  follows 


Number  of  n  wmal  fluorescent  seedlings 


Total  nun  ber  ornormal  seedlings 


xlOO 


%  V  1-  (annual) -%  TFL 


where  VFL=Variety  fluorescence  level. 

(3)  Using  results  from  the  above 
formula,  the  percentage  of  annual 
ryegrass  is  calculated  as  follows: 
%  Annual  Ryegrass  =  %  Pure 

Ryegrass -%  Perennial  Ryegrass 

(4)  If  the  test  fluorescence  level  (TFL) 
of  a  perennial  ryegrass  is  equal  to  or  less 
than  the  variety  fluorescence  level  CVFL) 
described  for  the  variety,  all  pure 
ryegrass  is  considered  to  be  perennial 
ryegrass  and  the  formula  is  not  applied. 

(5)^f  the  test  fluorescence  level  (TFL) 
of  an  aimual  ryegrass  is  equal  to  or 
greater  than  the  variety  fluorescence 
level  (VFL)  described  for  the  variety,  all 
pure  ryegrass  is  considered  to  be  annual 
ryegrass  and  the  formula  is  not  applied. 

(6)  A  list  of  variety  fluorescence  level 
(VFL)  descriptions  for  perennial 
ryegrass  varieties  which  are  more  than 
0  percent  fluorescent  and  annual 
ryegrass  varieties  which  are  less  than 
100  percent  fluorescent  is  maintained 
and  published  by  the  National  Grass 


%  VFL  (an  ™ual)-%  VFL  (perennial) 


Variety  Review*  Board  of  the  Association 
of  Official  Seed  Certifying  Agencies 
(AOSCA).  If  th«  variety  being  tested  is 
not  stated  or  th !  fluorescence  level  has 
not  been  descri  )ed,  the  fluorescence 
level  shall  be  a  insidered  to  be  0  percent 
for  perennial  ry  egrass  and  100  percent 
for  annual  ryeg'ass.  Both  VFL  (annual) 
and  VFL  (perennial]  values  must  always 
be  entered  in  the  formula.  If  a  perennial 
ryegrass  varietj  is  being  tested,  the  VFL 
(aimual)  value  s  100  percent.  If  an 
annual  ryegrass  variety  is  being  tested, 
the  VFL  (perennial)  value  is  0  percent. 
For  blends  the  fluorescence  level  shall 
be  interpolatedjaccording  to  the  portion 
of  each  variety  claimed  to  be  present.' 

(b)  Sweetclovjer.  To  determine  the 
presence  of  yellow  sweetclover  in 
samples  of  whije  sweetclover,  at  least 
400  seeds  shall  Ibe  subjected  to  the 
chemical  test  a^  follows: 


(1)  Preparatic  n 
grams  of  cupric 
of  household 


of  test  solution:  Add  3 
sulfate  (CUSO4J  to  30  ml 
aiimonia  (NH4OH, 


x%  Pure  ryegrass 


approximately  4.8  percent)  in  a 
stoppered  bottle  to  form 
tetraamminecopper  sulfate 
([Cu(NH3)4lS04)  solution  used  for  this 
test.  After  mixing,  a  light  blue 
precipitate  of  cupric  hydroxide 
(Cu(OH)2)  should  form.  If  no  precipitate 
forms,  add  additional  CUSO4  until  a 
precipitate  appears.  Since  the  strength 
of  household  ammonia  can  vary, 
formation  of  a  precipitate  indicates  that 
a  complete  reaction  has  taken  place 
between  CUSO4  and  NH4OH;  otherwise 
fiimes  from  excess  ammonium 
hydroxide  may  cause  eye  irritation. 

(2)  Preparation  of  seeds:  To  insure 
imbibition,  scratch,  prick,  or  otherwise 
scarify  the  seed  coats  of  the  sweetclover 
seeds  being  tested.  Soak  seeds  in  water 
for  2  to  5  hours  in  a  glass  container 

(3)  Chemical  reaction:  When  seeds 
have  imbibed,  remove  excess  water  and 
add  enough  test  solution  to  cover  the 
seeds.  Seeds  coats  of  yellow  sweetclover 
will  begin  to  stain  dark  brown  to  black. 


seed  coats  of  white  sweetclover  will  be 
olive  or  yellow-green.  Make  the 
separation  within  20  minutes,  since  the 
seed  coats  of  white  sweetclover  will 
eventually  turn  black  also. 

(4)  Calculation  of  results:  Ck>imt  the 
number  of  seeds  which  stain  dark 
bnnvn  or  black  and  divide  by  the  total 
nunrf>er  of  seeds  tested:  multipfy  by  die 
pure  seed  ptercentage  for  Melilotus  spp 
the  result  is  the  percentage  of  yellow 
sweetctovar  in  the  sain|»fe.  The 
peroaMaga  of  white  sweetclover  is 
found  bjr  stditiactiog  tlw  peroentage  of 
yellow  sweetclover  from  tlie  petcont^e 
of  Meiikitus  spp.  puie  saedL 

(c)  WheaL  lo  detemuoiag  vanetal 
purity,  the  pheool  test  may  be  used. 
From  the  puce  seed  sample  count  four 

'replicates  of  100  seeds  each.  Soak  the 
seed  in  distilled  water  for  16  hours:  then 
flush  with  tap  water  and  remove  ihe 
excess  waier  from  the  surface  of  the 
seeds.  Place  two  layers  of  filter  paper  in 
a  container  aaA  moisten  with  a  1 
percent  phenol  (C^jOH)  solution. 
Place  the  seed,  palea  side  down,  on  the 
two  layers  of  filter  paper  and  cover  the 
container.  A  pieliminaxy  observation 
may  be  made  at  2  hours.  At  4  hoius, 
record  the  number  of  seeds  in  each  of 
the  following  color  categories: 

(1)  Ivory. 

(2)  Fawn. 

(3)  Light  Brovtm. 

(4)  BroMm. 

(5)  Browm  Black. 

(d)  Soybean.  In  determining  the 
varietal  purity,  the  peroxidase  test  may 
be  used.  Remove  and  place  the  dry  seed, 
coat  from  seeds  into  individual  test 
tubes  or  suitable  containers.  Add  10 
drops  (0.5-1.0  ml)  of  0.5  percent 
guaiacol  (CTHgOa)  to  each  test  tube. 
After  waiting  10  minutes  add  one  drop 
(about  0.1  ml)  of  0.1  percent  hydrogen 
peroxide  (H2O2).  One  minute  after 
adding  hydrogen  peroxide,  record  the 
seed  coat  as  peroxidase  positive  (high 
peroxidase  activity)  indicated  by  a 
reddish-brown  solution  or  peroxidase 
negative  (low  peroxidase  activity) 
indicated  by  a  colorless  solution  in  the 
test  tube.  Various  sample  sizes  may  be 
used  for  this  test.  Test  results  shall 
include  the  sample  size  tested. 

(e)  Oat.  In  determining  the  varietal 
purity,  the  fluorescence  test  may  be 
used.  Place  at  least  400  seeds  on  a  black 
background  under  a  Fl  5T8-BLB  or        ,^ 
comparable  ultraviolet  tube(s)  in  an  area 
where  li^t  from  other  sources  is 
excluded.  Seeds  are  considered 
fluorescent  if  the  lemma  or  palea 
fluoresce  or  appear  light  in  color 
"Partially  fluorescent"  seeds  shall  be 
considered  fluorescent.  Seeds  are 
considered  nonfluorescent  if  the  lemma 


and  palea  do  not  fluoresce  and  appear 
dai^L  iiL color  under  the  ultraviolet  light. 
34.  A  new  §  201.58d  is  added  to  i«ad 
as  follows: 

f20l.58d   Fungal  endophyia  test 

A  fungal  endophyte  test  may  he  used 
to  determine  the  jmiwmt  of  fim^ 
endophyte  (Acranoahim  iff.)  in 

certain  grasses. 

(a)  Method  of  preparation  of  aniline 
blue  stain  for  use  in  testii^  grass  seed 
and  plant  material  for  the  presence  of 
fungal  endophyte: 

(1)  Prepare  a  1  percent  aqueous 
aniline  blue  solution  by  dissolving  1 
gram  aniline  blue  in  100  ml  dialled 
water. 

(2)  I»repare  the  endophyte  staining 
solution  of  one  part  of  1  percent  aniline 
blue  solution  with  2  parts  of  85  pejt:eat 
lactic  acid  iCJAJ^j^. 

(3)  Use  stain  as-ls  or  dilute  with  water 
if  staining  is  too  dark. 

(b)  Procedure  for  determiniog  levels 
of  fungal  endophyte  in  grass  seed: 

(1)  Take  a  suh«iaiple  of  seed  (1  gram 
is  sufficient)  from  the  pure  seed  pottion 
of  the  kind  under  consideratitm. 

(2)  Digest  seed  at  room  temperature 
for  12-16  hours  in  a  5  peroaot  sodium 
hydroxide  (NaOH)  solution  or  other 
temperature/time  combination  resulting 
in  adequate  seed  softening. 

(3)  Rinse  thoroughly  in  running  tap 
water. 

(4)  De-glume  seeds  and  place  on  a 
microscope  slide  in  a  drop  of  endophyte 
staining  solution.  Slightly  crush  the 
seeds.  Use  caution  to  prevent  carryover 
hyphae  of  fungal  endophyte  from  one 
seed  to  another. 

(5)  Place  coverglass  on  seed  and  apply 
gentle  pressure. 

(6)  Examine  with  compound 
microscope  at  100-400x  magnification, 
scoring  a  seed  as  positive  if  any 
identifiable  hyphae  are  present. 

(7)  Various  sample  sizes  may  be  used 
for  this  test.  Precision  changes  with 
sample  size;  therefore,  the  test  results 
must  include  the  sample  size  tested. 

(c)  Procedure  for  determining  levels  of 
fungal  endophyte  in  seedlings  from  seed 
samples  suspected  to  contain  fungal 
endophyte: 

(1)  Select  seeds  at  random  and 
germinate. 

(2)  Examine  seedlings  from  the 
sample  germinated  after  growing  for  a 
minimum  of  48  days. 

(3)  Remove  the  outermost  sheath  from 
the  seedling.  Tissue  should  have  no 
obvious  discoloration  from  saprophytes 
and  should  have  as  little  chlorophyll  as 
possible. 

(4)  Isolate  a  longitudinal  section  of 
leaf  sheath  approximately  3-5  mm  in 
width. 


(5)  Place  the  section  oa  a  «w<rrft«rope 
slide  with  the  eptdemiis  side  down. 

(6)  Slein  immediately  with  the 
endophyte  staining  solution  as  pcap«ned 
in  paragraph  (a)  (2)  and  (3)  of  this 
section.  Allow  dye  to  remain  at  least  IS 
seconds  but  no  more  than  one  minute. 

(7)  Blot  off  the  excess  dye  with  tissue 
paper.  Sections  should  remain  on  the 
slide,  but  may  adhere  to  the  tissue 
paper;  if  so,  remove  and  place  in  proper 
position  on  the  slide. 

(8)  Piece  a  covetigiass  00  the  sectiofis 
and  flood  with  water. 

(9)  Proceed  with  evaiuatioa  as 
described  in  paragraph  (b)  (6)  and  {7)  of 
this  section. 

35.  In  §  201.60.  paragcaphs  (aMU  and 
(c)  are  revised  to  read  as  follows: 

§201.«0   Purity  percentages. 

(a)(1)  The  tolerance  for  a  given 
percentage  of  the  purity  components  is 
the  same  whether  for  pure  seed,  other 
crop  seed,  weed  seed,  or  inert  matter 
Wider  tolerances  are  provided  when  33 
percent  or  more  of  the  sample  is 
composed  of  seed  plus  empty  florets 
and/ or  empty  spikelets  of  the  following 
chaffy  kinds:  bentgrasses. 
bermudagrasses.  bluegrasses.  bluestems. 
bottlebrush-  squirreltail,  bromes. 
buffalograss.  buffelgrass,  carpetgrass. 
soft  chess,  dallisgrass,  fescues,  meadow 
foxtail,  galletagrass,  guineagrass. 
grtmias,  molassesgrass,  tall  oatgrass. 
orchardgrass.  redtop,  rescuegrass. 
rhodesgrass.  Indian  ricegrass. 
ryegrasses,  sweet  vemalgrass. 
vaseygrass,  veldtgrass.  wheatgrasses. 
wildryes.  and  yellow  indiangrass.  The 
wider  tolerances  do  not  apply  to  seed 
devoid  of  hulls. 
•         •        •        •        • 

(c)  Tolerances  calculated  by  the 
following  formula  shall  be  used  for 
either  chaffy  or  nonchaffy  mixtures 
when  the  average  particle-weight  ratio  is 
1.5:1  to  20:1  and  beyond: 

The  symbols  used  in  the  formula  are 
as  follows: 

T=tolerance  being  calculated. 
A=percent  which  the  weight  of  the 

component  with  the  heavier  average 

particle-weight  is  of  the  weight  of 

both  components. 
B=percent  which  the  weight  of  the 

component  with  the  lighter  average 

particle-weight  is  of  the  weight  of 

both  components. 
H=average  particle-weight  for  the 

component  with  the  heavier  average 

particle-weight. 
L=average  particie-weight  for  the 

component  with  the  lighter  average 

particle- weight. 
R=ratio  of  the  average  particle-weight 

for  the  component  with  the  heavier 
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average  particle-weight  to  the  average 
particle-weight  for  the  component 
with  the  lightOT  average  particle- 
weight.  R=H/L 


T-A- 


100R[(100  WR)/(B-fA/R)-Tl] 


[(100  B)/(B  +  A/R)+T  ]+R[(100  A/Rl/(B  +  A/R)-Tl] 


Tl =regular  tolerance  for  the  kind  of 
seed  (chaffy  or  nonchaffy)  and  for 
(100B)/(B-«-A/R). 

In  determining  the  values  for  A  and 
B  in  the  formula,  the  sample  shall  be 
regarded  as  composed  of  two  parts: 

(1)  The  kind,  type,  or  variety  under 
consideration,  and 

°  (2)  All  other  components.  Values  for 
H  and  L  shall  be  obtained  from  the  last 
column  of  Table  1,  §  201.46.  or  by 
laboratory  tests  for  inert  matter,  weed 
seeds,  or  crop  seeds  where  such  values 
are  not  obtainable  from  Table  1.  In 
computing  tolerances  for  nonchaffy 
kinds  the  values  for  Tl  are  taken  from 
column  C  of  Table  3.  and  for  chafiy 
kinds  the  values  for  Tl  are  taken  from 
column  D  of  Table  3. 


§201.61    [An 

36.  Section  201.11  is  amended  by 
removing  "2.4"  folowing  the  number 
"3*^  in  the  first  tab  b  and  adding  "2.8" 
in  its  place  and  rei  loving  "2.8" 
following  the  num  >er  "2"  and  adding 
"2.4"  in  its  place. 


38.  Section  201 
revised  to  read  as 


1201.62    [Ai 

37.  In  §  201.62, 1  able  4  is  amended  by 
removing  in  the  "1  )0"  column  "4.0" 
and  adding  "4.6"  i  i  its  place 


6  and  Table  5  are 
tllows: 


id,  Isolatton,  Field, 


§201.76    Minimum  I 
andSeedJ 

In  the  following  Table  5  the  figures  in 
the  "Land"  columi  indicate  the  number 
of  years  that  must  ( lapse  between  the 


destruction  of  a  stand  of  a  kind  and 
establishment  of  a  stand  of  a  specified 
class  of  a  variety  of  the  same  Idnd.  A 
certification  agency  may  grant  a 
variance  in  the  land  cropping  history  in 
specific  circumstances  where  cultural 
practices  have  been  proven  adequate  to 
maintain  genetic  piuity.  The  figures  in 
"Isolation"  column  indicate  the 
distance  in  feet  from  any  contamination 
source.  The  figures  in  the  "Field" 
column  indicate  the  minimiun  number 
of  plants  or  heads  in  which  one  plant  or 
head  of  another  variety  is  permitted. 
The  figure  in  the  "Seed"  column 
indicate  the  maximum  percentage  of 
seed  of  other  varieties  of  off-types 
permitted  in  the  cleaned  seed. 
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Agricultural  Marketing  Service 


7  CFR  Part  1001.  et  at. 
VBXk  in  the  New  England  and  Other 
Marketing  Areas;  Decision  on  Proposed 
Amendments  to  Mailc^ing  Agreements  . 
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DEPARTMENT  OF  AGRICULTURE 

AgricuNufai  MMtwtfnfl  Swvic* 

7  CFR  Parts  1001. 1002. 1004, 1005, 
1000, 1007, 1011. 1012, 1013, 1030, 
1032, 1033. 1036, 1040. 1044, 1046, 
1040. 1060, 1064, 1065, 1068, 1075. 
1076, 1079, 1093, 1094, 1096, 1090, 
1106. 1108, 1124, 1126, 1131, 1134. 
1135. 1137. 1138.  and  1139 

IDodwt  Nm.  AO>14-Aa7.  elc^  l)A-«4-02] 

MHk  in  tha  New  England  and  Other 
Marfcaling  Areas;  OaeMon  on 
Proposad  Amandmanls  to  Marfcating 
Agraamants  and  to  Ofdars 

AQENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTKM:  Proposed  rule. 


7CFR 
part 


1001 
1002 

1004 
1005 
1006 
1007 
1011 
1012 
1013 
1030 
1032 

1033 
1036 

1040 
1044 

1046. 

1049  . 
1060. 
1064. 
1065. 

1066: 
107S. 

1676. 

1079 
1093. 

1094. 

1096 

1099. 

1106. 

1108 

1124. 

1126. 
1131  . 
1134  . 
1135. 

1137. 


Marketing  area 


New  England 

New  Yofk-Naw  Jer- 
sey. 

MkMto  Atlanlic 

Carofina 

Upper  Florida  

Georgia 

Tanneasee  Valey .... 

Tampa  Bay 

Sot^heastam  Florida 

Chicago  Regional .... 

Southern  INnois- 
Eastam  Missouri. 

Ohio  VaKey  .._ 

Eastern  Ohio-West- 
em  Pennsylvania. 

Southern  Michigan  .. 

Michigan  Upper  Pe- 
ninsula. 

Lowsvile-Lexjngton- 
EvansviNe. 

Indiana 

Central  tlinois 

Greater  Kansas  City 

Nebraska-Western 
k>wa 

Upper  MkKvest 

Black  Stills.  South 
Dakota. 

Eastern  South  Da- 
kota. 

Iowa „ 

Alabama-West  Ftor- 
ide. 

New  Orieans-Mis- 
sissippi. 

Greetor  Louisiana .... 

Paducah,  Kenbjcky  . 

Southwest  Plains 

Central  Aikansas 

Pacifk:  Northwest  .... 

Texas 

Central  Arizona 

Westsm  Cotorado  ... 
Somhwealarn  Maho- 

EastamOragoa 
Eaalem  Colorado  ... 


AONos. 


AO-14-A67 
AO-71-A82 

AO-160-VK70 

AO-388-A7 

AO-d56-A3l 

AO-366-A37 

AO-2S1-A38 

AO-347-A34 

AO-286-A41 

AO-361-A32 

AO-313-A41 

A(>-16ft-A64 
AO-179-A59 

AO-225-^46 
AO-299-A29 

AO-123-A6S 

AC)-d19-A42 
AO-355-A29 
AO-23-A62 
AO-86-A51 

AO-178-A49 
AO-248-A23 

(Gorr.) 
AO-26&-A33 

AO-295-^45 
AO-38&-A15 

AO-103-A57 

A(>267-A44 
AO-183-A48 
AO-210-A55 
AO-243-A47 
AO-368-VV23 

(corr.) 
AO-231-A63 
AO-271-A33 
AO-301-A24 
AO-380-A13 

(corr.) 
AO-326-A28 


Federal  orders, 
before  the  fifth  < 


SUMMARY:  This  i^al  decision  adopts  a 
formula  to  price  Class  II  milk  under  all 
Federal  orders,  the  Class  n  milk  price 
would  be  the  ba<ic  formula  price  for  the 
second  preceding  month  plus  a  fixed 
differential  of  $030.  The  Class  II  price 
would,  like  the  (|lass  I  price  in  all 
)  announced  on  or 
^y  of  the  month  and 
apply  to  milk  marketed  during  the 
following  month;  This  final  decision 
would  ako  elimibate  the  "add-back" 
provision  which  jrequiies  that  the 
difference  between  the  Class  H  price  and 
the  Class  m  prici  be  added  to  the 
subsequent  monfli's  Class  n  price  when 
the  Class  n  priceior  the  month  falls 
below  the  Class  QI  price.  Referenda  will 
be  conducted  in  six  markets  and  dairy 
farmers  cooperatives  will  be  polled  in 
the  other  market!  to  determine  whether 
dairy  farmers  apf  rove  the  issuance  of 
the  orders  as  proposed  to  be  amended. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gino  M.  Tosi,  Marketing  Specialist. 
USDA/AMS/Daily  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building.  P.O.  Bdx  96456.  Washington. 
DC  20090-6456,  (202)  690-1366. 
PF0RMAT10N:  This 
ion  is  governed  by  the 
ions  556  and  557  of 
led  States  Code  and 
therefore  is  excli^ed  from  the 
requirements  of  Executive  Order  12866. 

The  Regulator)!  FlexibiUty  Act  {5 
U.S.C.  601-612)  1  equires  the  Agency  to 
examine  the  impi  ict  of  a  propoMid  rule 
on  small  entities.  Piu^uant  to  5  U.S.C. 
listrator  of  the 
keting  Service  has 
ijrule  will  not  have  a 
aic  impact  on  a 
Br  of  small  entities, 
ers  will  promote  more 
'  of  milk  by  producers 
Idlers. 
.     .       J  amendments  have 
been  reviewed  urider  Executive  Order 
12778,  Civil  Justi^  Reform.  This  rule  is 
not  intended  to  have  a  retroactive  effect. 
If  adopted,  this  ploposed  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  pa  icies,  imless  they 
present  an  irrecoi  cilable  conflict  with 
this  rule. 

The  Agriculturt  1  Marketing 
Agreement  Act  0^1937,  as  amended  (7 
U.S.C.  601-674),  Provides  that 
administrative  preceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A>  of  the 


SUPPI^MENTARY  l| 
administrative  ac 
provisions  of  i 
Title  5  of  the  Ui 


605(b),  the  Admi 
Agricultural 
certified  that  this 
significant  econc 
.  substantial  numl 
The  amended  oi 
orderly  marketing 
and  regulated  hai 
These  proposec 


Act.  any  handler  subject  to  an  order  mav 
file  with  the  Secretary  a  petition  stating 
that  the  ratier,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  tixe  order  is  not  in 
accordance  v\rith  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  coiut 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  eqviity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 
Prior  documents  in  this  proceeding: 
Notice  of  Hearing:  Issued  December 
14, 1993:  published  December  21. 1993 
(58  FR  67380). 

Recommended  Decision:  Issued 
August  22. 1994;  published  August  26. 
1994  (59  FR  44074). 

A  public  hearing  wras  held  upon 
proposed  amendments  to  the  marketing 
agreements  and  the  orders  regulating  the 
handling  of  milk  in  the  New  England 
and  other  marketing  areas.  The  hearing 
was  held,  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
647),  and  the  applicable  rules  of 
practice  (7  CFR  Part  900),  at  Alexandria. 
Virginia,  on  January  6  and  7, 1994. 
Notice  of  such  hearing  was  issued  on 
December  14, 1993,  and  published 
December  21, 1993  (58  FR  67380). 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator,  on  August 
22, 1994,  issued  a  recommended 
decision  containing  notice  of  the 
opportunity  to  file  written  exceptions 
thereto. 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  recommended  decision 
are  hereby  approved  and  adopted  and 
are  set  forth  in  full  herein,  subject  to  the 
following  modification: 

1.  Eleven  paragraphs  are  added  at  the 
end  of  the  findings  on  issue  1. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  ReplaciAg  the  current  Class  II 
pricing  formtda  used  to  establish  the 
Class  n  milk  price  in  all  Federal  milk 
orders. 

2.  Determining  whether  emergency 
maiketing  conditions  exist  that  would 
warrant  omission  of  a  ie(»mmended 
decision  under  the  rules  of  practice  and 
procedure  (7  CFR  900.12(d)). 


Findings  and  Condiuions 

The  following  findinga  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

l.aassnAmk  Price 

A  proposal  to  replace  the  Class  n  milk 
price  formula  with  the  basic  formula 
price  for  the  second  preceding  month 
plus  a  fixed  differential  of  $0.30  should 
be  adopted.  Further,  this  price  will  be 
aimounced  by  the  fifth  day  of  the 
preceding  month.  Thus,  for  example, 
the  Class  II  price  for  Class  II  milk 
delivered  by  producers  in  September 
would  be  aimounced  on  August  5.  and 
would  be  the  M-W  price  fw  July  plus 
$0.30.  Adoption  of  this  proposal  will 
result  in  the  Class  II  milk  price  and  the 
Class  I  milk  price  being  announced  at 
the  same  time  and  being  applicable  for 
all  Federal  milk  orders. 'Adoption  of  this 
proposal  would  eliminate  the  need  to 
retain  in  Federal  milk  orders  the  section 
providing  for  the  basic  Class  II  formula 
price.  Adoption  of  this  proposal  also 
eliminates  the  "add-badc"  provision  of 
current  Class  D  pricing  where,  for  a 
given  mcmth.  if  the  Class  II  price  is  less 
than  the  Class  m  price  for  the  same 
month,  the  difference  between  these 
prices  is  "added-back"  in  computing  the 
second  succeeding  month's  Class  II 
price. 

For  most  Federal  milk  orders,  die 
current  Class  n  milk  price  is  the 
Minnesota-Wisconsin  (M-VV)  price  for 
the  second  preceding  month  as  adjusted 
by  an  "updating"  product  price  formula 
(the  basic  Class  n  formula  price 
provisions  of  those  orders),  plus  an 
amoimt  by  which  the  simple  average  of 
the  basic  formula  prices  (M-W  prices) 
for  the  most  recent  12-month  period, 
plus  ten  cents,  exceeds  the  same  12- 
month  period's  average  of  the  basic 
Class  n  formula  prices.  The  Class  n  milk 
price  is  announced  by  the  15th  of  the 
previous  month.  However,  if  the 
announced  Class  n  price  fbr  a  given 
month  is  less  than  the  Qass  in  price  for 
the  same  month,  the  difference  between 
these  prices  is  "added-back"  in 
computing  the  second  succeeding 
month's  Class  n  price.  This  feature  is 
often  referred  to  as  the  "add-back", 
provision. 

The  purpose  of  the  basic  Class  II 
formula  price  (Section  51a  in  most 
orders)  is  to  provide  a  mechanism  for 
updating  the  M-W  price  for  the  second 
preceding  month  so  that  the  Class  II 
price  for  the  current  month  can  be  based 
on  the  M-W  price  but  still  reflect  more 
current  marketing  conditions  that  might 
indicate  forthcoming  changes  in  the  M- 
W  price.  This  updating  is  done  by 


comparing  movements  of  wholesale 
prices  for  butter,  nonfat  dry  milk,  and 
Cheddar  cheese  during  the  first  15  days 
of  the  preceding  month  with  such  prices 
during  the  same  period  a  month  earlier. 

The  current  Class  n  differential, 
which  is  included  in  the  Class  n  milk 
price,  in  most  orders  is  10  cents.  A  15- 
cent  difierential  applies  under  the  three 
Florida  orders,  and  a  25-cent  differential 
applies  imder  the  Pacific  Northwest 
order. 

The  proposal  recommended  for 
adoption  was  proposed  by  the  Milk 
Industry  Foundatiim  and  International 
Ice  Cream  Association  (MIF/nCA)  and 
the  National  Milk  Producers  Federation 
(NMPF),  Proposal  One  as  published  in 
the  hearing  notice.  The  MIF/HCA  are 
national  trade  associations  for 
processors  of  fluid  milk,  cultured  dairy 
products,  and  manu&cturers  of  frozen 
desert  products.  The  MIF  comprises 
some  220  membw  companies  who 
operate  nearly  500  plants  nationwide 
and  process  about  80  percent  of  all  the 
Class  n  cultured  dairy  products  in  the 
United  States.  The  nCA  comprises  some 
186  member  companies  who  operate 
about  350  plants  nationwide  that 
manufacture,  as  well  as  distribute, 
approximately  85  percent  of  the  ice 
cream  and  related  frozen  products 
consumed  in  the  United  States.  The 
NMPF  is  the  national  ferm  commodity 
organization  that  represents  dairy 
producers  and  the  (uiry  cooperative 
marketing  associations  they  own  and 
operate.  The  Federation's  members 
produce  a  substantial  majority  of  the 
U.S.  milk  supply  and  market  milk  in  all 
Federal  milk  order  areas. 

A  second  proposal.  Proposal  Two  as 
published  in  the  hearing  notice,  was 
offered  by  Friendship  Dairies,  Inc.  Like 
the  proiposal  recommended  for 
adoption,  this  proposal  would  replace 
the  Class  n  price  formula  with  the  basic 
formula  price  for  the  second  preceding 
month,  but  would  add  a  fixea 
differential  of  $0.10  instead  of  $0.30. 
Aimouncement  of  the  Class  n  milk  price 
under  this  proposal  would  also  be  by 
the  fifth  day  of  the  preceding  month. 
Friendship  Dairies,  Inc.  (Friendship),  is 
a  family  owned  and  operated  cultured 
dairy  products  manufacturer  regulated 
under  the  New  York-New  Jersey  (Order 
2)  marketing  area  and  processes  most  of 
the  250  million  pounds  of  milk  which 
it  receives  annually  irom  about  175 
independent  producers  and  milk 
marketing  cooperatives  in  Class  n 
products  such  as  cottage  cheese  and 
yoKurt. 

A  third  proposal.  Proposal  Three  as 
published  in  the  hearing  notice,  was 
offered  by  Women  Involved  in  Farm 
Economics  (WIFE).  This  proposal  would 


replace  the  Class  n  price  formula  with 
the  basic  formula  plus  a  fixed 
difiiarential  of  $0.50.  No  witness  bom 
WIFE  testified.  However,  testimony  was 
received  by  a  witness  from  the  National 
Farmers  Organization  (NFO)  in  support 
of  a  $0.50  Class  n  difierentiaL  Tlie  NFO 
represents  about  4,000  member  dairy 
farmers  and  others  who  market  their 
milk  through  NPO  in  at  least  13  Federal 
milk  orders. 

A  fourth  proposal.  Proposal  Four  as 
published  in  the  hearing  notice,  would 
replace  the  Qass  n  price  formula  with 
a  Class  n  price  of  $0.60  above  the  Class 
in  or  Class  III-A  price,  v^^chever  was 
higher.  This  proposal  received  no 
evidence  or  testimony  at  the  hearing 
and  is  considered  abandoned. 

The  fifth  proposal,  Proposal  Five  as 
published  in  the  hearing  notice, 
proposed  including  the  "add-back" 
provision  in  the  Class  II  price 
calculation.  Retention  of  the  "add-back" 
provision  was  proposed  by  the  Central 
Milk  Producers  Cooperative  (CMPC).  a 
federation  of  milk  cooperatives  with 
operations  in  the  Qiicago  Regional 
(Order  30)  marketing  area.  Its 
membership  includes:  Associated  Milk 
Producers,  Inc.,  Bongards'  Creameries. 
Inc.  Golden  Guernsey  Dairy 
Cooperative,  Independent  Milk 
Producers  Cooperative,  Land  O'Lakes. 
Inc.,  Maiutowoc  Milk  Producers 
Cooperative,  Mid-America  Dairymen, 
Inc.,  Midwest  Dairymen's  Company, 
Milwaukee  Cooperative  Milk  Producers, 
National  Farmers  Organization, 
Southern  Milk  Sales.  Inc.,  Wisconsin 
Dairies  Cooperative,  Wisconsin  Milk 
Producers  Cooperative,  Inc..  and  the 
Woodstock  Progressive  Milk  Producers 
Association.  Members  of  CMPC  supply 
milk  to  bottlers  with  Class  I  and  Class 
n  utilization  in  Federal  Orders  30, 32, 
40,  50, 68.  and  79.  They  also  supply 
milk  to  primarily  "stand  alone"  Class  n 
plants  in  Federal  Orders  30.  33.  and  49. 
Certain  CMPC  members  also  operate 
plants  processing  Class  I  and  Class  II 
products. 

Testimony  in  support  of  adopting 
Proposal  One,  which  would  replace  the 
Class  n  price  formula  with  the  basic 
formula  price  for  the  second  preceding 
month  plus  a  fixed  differential  of  $0.30 
and  be  announced  by  the  fifth  day  of  the 
preceding  month,  included: 

a.  The  proponents  MIF/HCA  and 
NMPF: 

b.  Prairie  Farms  Dairj',  a  large  regional 
dairy  cooperative  that  processes  and 
distributes  a  full  line  of  Grade  A  dairy 
products,  wholly  owns  15  dairy  plants, 
manages  one  plant  for  Mid-America 
Dairymen,  Inc.,  and  jointly  owns  11 
plants  with  other  cooperatives; 
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price  and  how  retailers  have  reacted  to 
these  swings.  The  Prairie  Farins  witness 
asserted  that  adoption  of  the  MIF/BCA 
and  NMPF  proposal  would  not 
negatively  afEact  fiarmers,  that  returns  to 
processors  would  be  more  constant,  and 
that  consumers  would  see  a  more  stable 
average  price  on  Class  II  products, 
which  mi^t  result  in  increased  sales. 

The  Prairie  Farms  witness  viewed  the 
lO-cent  diffiBrential  as  a  "nuisance" 
differential  and  summarized  their 
opinion  in  four  major  points  in  support 
of  Proposal  One:  (1)  That  the  [miposal 
is  supported  by  the  majority  of  the  dairy 
industry;  (2)  the  proposal  would  result 
in  a  10-day  earlier  announcement  of  the 
Class  n  price  along  with  the  Class  I 
price,  wliich  would  simplify  price 
changes  to  customers  in  a  more  timely 
manner;  (3)  that  Class  I  and  Class  n 
prices  will  move  in  the  same  direction 
and  at  the  same  magnitude;  and  (4)  that 
Class  n  price  swings  will  be  more 
moderate,  resulting  in  more  stable 
consumer  prices  that  hopehilly  will 
increase  Class  II  product  sales. 

The  witness  representing  Kroger 
Company  testifi^l  to  their  support  for 
the  MIF/nCA  and  NMPF  proposal, 
offering  that  adoption  of  ^e  proposal 
will  enable  processors  to  intelligently 
inform  their  customers  ef  changes  in 
costs  for  Class  I  and  Class  U  produds 
simultaneously.  This  witoess  similarly 
expressed  concern  of  a  declining  Class 
n  products  market.  In  support  of  the 
fixed  30-cent  di^rential  feature  for 
Class  n  pricing,  the  Kroger  witness 
maintained  that  the  value  of  Class  II 
milk  to  dairy  farmers  is  greater  than  the 
intended  target  differential  often  cents 
contained  in  the  current  Class  II  pricing 
formula.  This  witness  also  asserted  that 
it  is  important  to  establish  a  pricing 
level  which  recognizes  these  market 
realities.  He  maintained  that  a  30-cent 
Class  n  difiierential  added  to  the  basic 
formula  price  recognizes  the  increased 
value  of  Class  n  milk  and  establishes  a 
competitive  price  level  for  Class  n 
products.  The  Kroger  witness^testified 
that  this  proposal  would,  over  time, 
establish  revenue  neutrality  with  the 
current  Class  n  pridng  method. 

The  witness  for  Crowley  Foods, 
testifying  in  support  of  the  MIF/HCA 
and  NMPF  proposal,  voiced  identical 
concerns  about  Class  I  and  Class  n  price 
relationships  and  went  further  to 
mention  that  the  30-cent  fixed 
difiisrential  also  offers  a  happy  medium 
between  the  price  concerns  of  producers 
and  processors.  Additionally,  the 
Crowley  Foods  witness  said  that 
announcing  the  Class  n  price  an 
additional  ten  days  in  advance  of  the 
current  Class  U  price  announcement 
'  would  afford  improved  promotional 


planning  and  ensure  that  Class  II  prices 
move  in  tandem  with  fluid  prices. 

Testimony  by  the  witness  for  Dean 
Foods  offered  his  organization's  support 
for  the  MIF/nCA  and  NMPF  proposal. 

The  witness  representing  the  CMPC 
ofiiered  testimony  in  support  of  Proposal 
One.  Howevw.  CMPC  sees  the  need  to 
retain  the  "add-back"  feature  of  Class  n 
milk  pricing.  Hence,  their  support  as 
proponents  for  Proposal  Five. 

TTie  CMPC  witness  emphasized  the 
role  of  Class  n  products  in  the  market 
place,  offering  evidence  that  customers 
demand  the  same  basic  produd  and 
equal  service  levels  (and  costs)  for  their 
Class  n  milk  as  with  Class  I  milk. 
However,  this  witness  testified,  the 
current  Class  n  pricing  system  does  not 
generate  adequate  returns  to  pay  for  the 
costs  of  service  so  closely  associated 
with  Class  I. 

This  witness  ofiiered  evidence  in 
support  for  a  30-cent  differential, 
indicating  it  is  the  minimiun  justifiable 
differential  level.  However,  the  witness 
tempered  support  for  this  level  with 
concern  that  in  no  event  should  such 
apparent  increase  in  the  Class  n 
differential  be  permitted  to  result  in  no 
real  price  increase,  hence  their  support 
for  the  fifth  proposal  for  retention  of  the 
"add-back."  The  impetus  for  retaining 
the  add-back  provision  offered  by  the 
CMPC  witness  drew  from  the 
Recommended  Dedsion  of  Odober  31. 
1989  (54  FR  33709)  that  concluded  that 
Class  n  milk  should  not  be  less  than  the 
value  for  Class  in  milk.  Although  the 
CMPC  witness  acknowledged  that  a 
Class  n  difflerentiel  increase  without  an 
add-back  feature  would  lessen  the  risk 
of  loss  to  producers,  they  continue  to 
assert  that  the  add-back  provision 
provides  the  necessary  guaranty  against 
such  loss. 

The  brief  filed  by  CMPC  elaborated 
further  on  their  support  for  retention  of 
the  add-back  provision.  In  their  view, 
the  add-back  provides  the  month-to- 
month  guaranty  against  lost  revenue  to 
producers.  This  is  necessary  to  retain, 
stated  the  CMPC  brief,  because  producer 
and  handler  prices  are  computed  on  a 
month-to-month  basis  and  not  on  the 
basis  of  annual,  or  three  year  or  six  year 
average  prices. 

Support  for  Proposal  One  was  offered 
in  a  brief  filed  on  behalf  of  the  Southern 
Foods  Group,  hic.  (SFG).  and  Anderson- 
Erickson  Dairy  Company  (AE).  The  SFG 
owns  and  operates  six  fluid  processing 
plants  in  Texas  and  Louisiana  and 
processes  Class  n  products.  The  AE 
operates  a  fluid  processing  plant  and  an 
ice  cream  plant  m  Des  Moines,  Iowa.  In 
the  opinion  of  SFG/AE,  only  Proposal 
One  provides  the  changes  necessary  to 


corred  the  problems  currently 
assodated  with  Class  II  milk  pricing. 

The  SFG/AE  brief  points  to  producer 
and  handler  agreement  that  Class  n 
pricing  needs  to  move  in  the  same 
diredion  and  at  the  same  rate  as  Class 
I  prices  and  that  advance  pricing  of 
Class  n  milk  is  critical  to  the  ability  of 
the  industry  to  sell  finished  Class  n 
products.  They  also  point  out  that  there 
is  universal  agreement  that  the  existing 
Class  n  price  formula  is  unacceptable 
and  that  Class  II  pricing  should  be  based 
on  the  Minnesota-Wisconsin  (M-W) 
price  series.  On  the  basis  of  the  record, 
the  SFG/AE  concludes  that  the  Class  n 
price  must  be  based  on  the  second  prior 
month's  M-W  plus  a  differential  of  not 
more  than  thirty  cents  without  an  add- 
back. 

Testimony  offered  in  support  of 
Proposal  Two,  which  vtFould  establish 
the  Class  II  price  as  the  basic  formula 
price  for  the  second  preceding  month 
plus  a  fixed  differential  of  $0.10  and 
have  this  price  announced  by  the  fifth 
day  of  the  preceding  month,  was 
received  from: 

a.  The  proponent,  Friendship  Dairies. 
Inc.; 

b.  Kraft  General  Foods,  a  large  handler 
of  producer  milk  that  operates  plants 
that  process  Class  II  and  Class  HI 
products  in  many  states;  and 

c.  Galloway  Company,  a  regulated 
handler  under  Federal  Order  30  that 
primarily  produces  sweetened 
condensed  milk,  and  ice  cream  mixes. 

The  proponent  witness  representing 
Friendship  Dairies,  Inc..  offered 
testimony  on  the  need  for  the  Class  tl 
differential  to  be  set  at  ten  cents,  and  for 
the  "add-back"  provision  of  current 
Class  n  milk  pricing  to  be  eliminated. 
The  testimony  offered  in  support  of 
their  proposal  rested  largely  on  prior 
decisions  issued  by  the  Department 
which  had  determined  that  ten  cents 
above  the  basic  formula  price  was  the 
appropriate  price  (differential)  level  for 
Class  n  milk.  Additionally,  this 
proponent  vdtness  agreed  with  other 
testimony  that  eliminating  the  Class  n 
produd  price  formula  and  using  the 
second  preceding  month's  basic  formula 
price  would  more  accurately  refled  the 
true  direction  or  magnitude  in  the 
movement  of  the  Class  m  price  and 
simplify  the  pridng  of  Class  II  milk. 
This  witness  emphasized  that  this 
distortion  was  most  attributable  to  the 
"add-back"  provision. 

The  Friendship  witness  offered 
testimony  that  demonstrated  that  the 
add-back  provision  resulted  in  price 
enhancement  of  the  Class  II  price  above 
the  intended  10-cent  target  differential. 
Additionally,  this  witness  testified  that 
when  the  Class  U  price  is  dramatically 


/  Vot.  s;  No.  239  /  Wedneaday.  Deanihgr  14.  1994  /  Propoaed  Rolea       M529 


between  claeaes.  A  data  price  braak  of  The  SFG/AE  brief 


conoem       OannilifkreBtial 


prioa  faPBula  bi4  resiiltarf  m  j, 
distortions  b0tw4BD  tb»  Claw  B  aad 
Clasc  IE  pnca  in  tha  aiBOiiat  of 
di£Eu«iu»  and  th^  disectioB  o£  ftrn 
movuQsnts, 


absolute  increase  in  cost  is  staggering 
and  naiaa  haiw  iarUna^.  HMt  Uii] 


TbeKJcaftwi 
diaac^«einenti 
NKOT  proposal  I 
the  api»opriate  > 
be  ten  Gsnta  and  i 
wilness  noted  t 
pricing  ha*  i 
D  diffinentiat  Ic 


expcened 
thft&fflF/TKAand 
[y  &om  tb«  viaw  that 
fferRpfiffT  level  shaufd 
It  thirty  cenliiT&ft 
curEantOMsJI 
in  an  e&ct£«e  Qasx 
it  of  almost  thuly 


ramittitdartogiathaiMeefaiilkfcr       cents.  This  i&  not)  what  should  be 


tiw£M 


yield  I 

weidd< 
milk  va 
component. 
Wiiihii 

I  the  advance  pricing  featui* 
iHBrilk.  ha —iBilTtthg  aid- 
bade  paaviaJBa  all 
pricing  ( 
benefits  of  1 
pricashaa 

irnlntilftj  hM  raiMi  iiiiiiilw  ia  I 
marketplaca  I 

tfaadaaaKaadClMali 
to  this  wteaiB.  Tha  i«a^  af  1 

.is 


reality, 
implkatiaaa  allha 


knal 


and  I 

Thai 
thelTL 

rrrpBiHaant's  lirtaat  thol  tka-  GIms  B 
prioa  ba  daaa  01  pkia  tsA  aaa^  Th» 
witness  said  that  I 


lanaliBaaaaalliBUk 


adopted  as  the 
because  As  « 
rasnltof  tba  fei! 
to  csnqnite  the 
According  to  tt 
thing  to  sdiieve 
minimum  regufi 
and  qnfle  anodi 


the 


BsIIdiflbrential 
ivethirtycmtaiiBa 
I  of  the  fonnola  used 
!  n  price,  he  said. 
A  witBasst  it  is  one 
lanceraent  of  the 
price  by  miistefta 
rfo  do  so  %  deagp. 
Like,  tta  F^endstiip  witness,  the  Kraft 
witness  drew  heavily  on  pravfous 
decisions  tiiat  lesuiatwl  dtat  dtta 
appropriate  Clasa  S  price  be  dte  Cbsc  DX 
price  plus  ten  ce^.  This  witness  was 
of  Ae  opinion  diet  supply  and  dannnd 
cmditioiis  did  net  warrant  any  nicreasB 
hr  the  cnnvnt  tarvet  diflinentM'. 

LAe  A»  Frieinfaitp-  w  itueas.  Ae  Kraft 
witnesa  joined  inithe*  concern  tftat  S'Ae 
Chaa  W  cMbrentuU  levef  ie  increased 
abmm  dM  CBrrenlnfended  19-catt 
level.  Aero  WQuMKkB^  be  tncreeaed 
substitstioB  of  M|DM  farBrndweOi  is 
Qm»  D  preduetLi  IM(  alse  agreed  vrith 
Friendship  that  the  add-back  praviiHon 
shovkibaalimhiitod. 

J  GathMMiy  Campany 
ofEnad  teatima—  .    — 

TwowMu^ofl 


insti 

thft 
that 

propuMnteaf 
because  it  is' 
that  prevailadl  iaa 
prka  racaKtad  some 
io  •  dacada  and  lMca< 
ofthaadd-haek 
ThiifhRi^ 

afRrm     

differoKlial  is 


target 

this 

farilat  raiiiili  past 


concern 

milk 

Class  Ansai 

Class  m. 

borne  Air  aut, 

needs 

of  Qaaa  B  pcicas  to 

and 

mi&iBtha 

products. 

wosldoofy 

tonducshi ^_ 

TaUk,  Tfaosbri^altoci 
ontbaroiaof 


mi 

the  coat  aC 

prodiioais^sui^ 


miUuTbay 
ateoidnat 
product  valaeafmML 

Lastiy,  tlttfariaf 
One's 


pc 

thatdasty^i 
of  corn 

andisnatiBj-iiadatasl 
supplgrandc 
whkh,  di^aqr^aa^ 
bepredicalKia 
Insuppaatof 
witnaaa 
in  niHitioa  f 

■  AfiOBBl 

theCMFC, 
provision  of 


:ofthe 
Hearing  in 

aassn 

The  witness  iadicilkA 
daaaifiad  priefai^ 
ordets ' 
to 


between  rlnitaai.  A  dasanrica  bnA  «rf 
only  tea  cents  bot«»ean  Oaaa  ID  and 
Class  fl  was  not  oManiBKfttl  in  the  view 
of  tlus  vntaess.  Addhionyiy,  said  the 
NFO  witness,  handian  an  diaady 
paying  mudi  iBoie  than  tka  afiectiva  ac- 
cent Class  B  difimiitial  to  seoHa  Qaas 
n  milk  siq»pliea,  pariu^  aa  much  as 
$a70  to  16.80  Gents  abova  Class  m  is 
regularly  being  paid.  Aooodiiig  to  this 
witness,  this  indicates  Aat  the  vahw  ^ 
Qass  B  milk  is  worth  at  leaat  50  cenu 
over  the  OasB  m  piioa.  The  NFO  brief 
further  unphasiaad  that  50  oents 
establishas  a  difiiareBtial  level  whidi  is 
at  least  minimaUy  aig^ifioait  in  a 
classified  price  sense.  Since  Pedwal 
milk  orders  haye  three  classes,  then 
there  should  be  a  diffcrence  in  the  use 
value  among  the  three  categmiea  of 
products  sttffident  enough  to  justify 
separate  dasaes.  said  NFO. 

Anothev  raasoD  oflerad  by  the  NFO 
witness  for  a  50-cent  Class  B  diflenntial 
is  the  devaluation  of  butterfst  relative  to 
the  n<m£it  component  <rf  milk.  Because 
Class  B  products  have  a  significant 
butterfot  content  vi^en  viewed  across  all 
Class  fl  fwodncU,  Class  B  milk 
producers  have  sufEered  loases  m  milk 
used  in  this  dass.  and  this  represoMs  s 
reduction  in  costs  to  precessurB.  This 
argmnent  was  letterated  in  Aeir  briel 
The  UFO  witness  testified  that  even 
though  they  would  like  to  see  s$l.00 
Class  B  difiwantial,  a  SOHxnt  levd 
should  be  suffident,  provided  that  the 
add-back  be  ntainadio  maintain  the 
intoit  diat  Class  B  prices  be  equal  to  or 
above  Class  fll  prices.  If  the  difinential 
level  were  set  at  $1.00.  the  NFO  witness 
testified  Aat  this  would  n^ate  the  need 
for  an  add-faeck  because  of  the 
unlikelihood  that  tha  Claas  BI  (mce 
would  exceed  the  Qass  B  price. 

In  their  briei.  the  NFO  reviailed  past 
decisions  that  affirmed  the 
est^lishraent  and  intended  role  of  the 
add-back  pravision.  The  IWD  reasseiled 
that  the  add-back  pravidas 
reinforcement  to  the  (Mindple  that  Class 
B  prices  by  definition  should  not  be  less 
than  Class  BI  i»ioes.  The  culprit  in  the 
volaUlity  <rfClas*  fl  prices^  according  to 
NFO.  is  the  basic  Class  B  formula  price 
and  not  the  add-back.  However,  NFO 
did  acknowledge  that  the  add-badc  does 
play  a  role,  albeit  a  minor  one,  in  Class 
fl  raice  volatility. 

Oppcments  to  retaining  the  add-back 
provisicn  argued  insubmitted  briefs 
that  it  shotdd  be  eliminated  ^M-a 
number  of  reasons.  All  opponents 
agreed  that  if  the  dass  B  milk  pridng 
method  adopts  using  the  aeoood 
preceding  month's  bssic  lonnuls  price 
and  adding  a  fixed  dillMentia).  thn  the 
add-badc  can  only  serve  to  enhance  the 
Class  B  price. 


The  SFG/AE  brief  dianiaaes  cenoem 
that  prodnoars  won't  deBvar  BuBc  far 
Class  B  use  if  the  Omb  O  price  Mb 
bdow  dw  dass  m  price.  In  addition  to 
this  not  happemng  in  the  marketplace, 
^^A£  points  oat.  it  is  dso  a  Innctian 
of  when  the  price  is  announced. 
Producers  don't  know  until  the  month 

is  over  that  the  Qass  B  price  was  below 
the  Class  IB  price.  Therefore,  no 
purpose  beyond  price  enhancement  is 
served  by  an  add-back  provision. 

This  theme  is  further  developed  in  a 
brief  filed  on  behalf  (rf  Priendahip. 
While  CMPC  views  a  "Wks"  to  producer 
revenues  without  retaining  the  add- 
back,  there  is  in  effect  no  "loss" 
Friendship  argues.  Class  B  prices  below 
Class  IB  prices  arise  only  during  months 

in  which  the  cheese-drivm  M-W  price 
is  increasing,  said  Friendship,  fai 
periods  of  idling  M-W  prices,  the  Class 
fl  differential  wrill  exceed  the  target 
differential.  Producers  will  not  be 
denied  the  benefit  of  the  dtts  B 
differentia) — rather  its  payment  is 
delayed  by  two  months,  they  said.  In 
periods  of  M-W  price  volatifity.  the  fact 
that  Qass  I  and  Dass  B  differentials 
would  be  added  to  the  M-W  prices  for 
the  sec(md  preceding  month  will 
actually  serve  to  restrain,  they  said,  the 
extent  to  which  such  volatility  is 
reflected  in  producer  prices.  Further. 
the  Friendship  brief  finds  it  inconsistent 
to  call  Class  n  prices  below  Class  IB 
prices  a  "loss"  because  it  is  not 

balanced  against  any  conoqM  of  gain  or 
a  "pay-back"  in  months  of  a  dedining 
M-W  and  the  effective  Class  fl 
diOerential  at  windfall  levels  above  the 
M-W. 

It  is  clear  bxm  the  record  that  there 
is  universal  endorsement  for  dnngii^ 
how  Class  U  milk  is  priced  under 
Federal  orders.  The  record  supports  the 
conclusion  that  the  basic  Class  n  price 
formula  that  "updates"  the  second 
preceding  month  »  M-W  in  estoblishing 

the  Class  n  price  is  not  functioning  as 
iotended;  is  no  longer  necessary  and 
contributes,  in  part,  to  price  volatility; 
and  results  in  a  distorted  relationship 
with  other  class  prices.  The  record  is 
also  dear  on  the  unanimous  support  for 
retaining  the  advanoe-pridng  of  Qass  B 
milk  and  that  the  Class  B  lurice  should 
be  announced  at  the  same  time  as  Class 
I  prices  1^  usinfthe  second  preceding 
month's  M-W  price  and  adding  a  fixed 
differential.  The  tmily  issues  of 
disagreement  regnding  Class  B  milk 
pridng  are  what  is  the  apprqgriate  Class 
fl  diflmntial  and  whether  or  not  tha 
"add-back"  fxoirision  should  be 
retained. 


QaasBDifleiential 

Most  handlers  and  producers  ^rae 
that  the  appropriate  difimmial  vahie 
for  Class  B  milk  is  at  least  thirty  cenu 
above  the  Class  IB  price.  The  record 
testimony  and  evidmoe  siq;>ports  this 
conclusion  on  the  basis  that  «t«y 
differential  value  is  rquaaantativa  of  the 
additional  value  of  bIUl  uaad  ia  this 
class;  that  it  has  baoi  the  efibctive 
diSsrential  paid  fior  Class  B  mi&  on 
average  since  1987;  and  that  hukdlers 
r^ulariy  pay  over-order  praniums  to 
secure  milk  for  Class  B  uses  above  and 
beyond  the  service  fiBsture  of  overKwder 
premiuins. 

Past  decisions  regarding  the  pricing  of 
Class  n  milk  conduded  than  the  basic 
Class  n  formula  price  and  taiget 
differential  of  ten  cents  should  not  be 
dianged.  The  most  recent  past  deduon 
conduded  that  the  target  difieiwitialof 
ten  cents  should  be  maintained  lif%n«B 
supply  and  demand  conditions  revealed 
that  there  were  adequate  reserves  ot 
Class  m  milk  to  meet  Qass  B  needs. 
That  decision  on  the  43-day  National 
Hearing  of  1990  recognixad  that  mmy  in 
the  industry  believed  that  Class  B  prices 
should  move  in  the  same  magnitude  and 
direction  as  Qass  L  That  dedsioe  and 
this  bearing  dearly  reveal  thM  Class  I 
and  Class  fl  products  are  finequently 
processed  together  and  marketed  l^ 
handlers  in  common  distribution 
channels.  However,  with  a  basic 
differential  of  ten  cents,  tha  decision  on 
the  1990  4S-day  Naticnial  Heering 
continued  the  existing  theory  of 
coordinating  the  Class  B  price  with  the 
current  month's  Claas  IB  price  because 
Class  Ifl  products  could  be  ysed  as  a 
source  of  ingredients  far  C1«ks  B 
products.  In  this  regard,  the  need  to 
coordinate  the  Class  B  price  with  the 
Class  in  imce  was  the  operatiye 
prindple  in  the  pricing  of  Class  B  milk. 
It  was  for  these  reasons  that  the 
updating  product  price  formula 
(represented  by  the  basic  Class  D 
formula  price)  was  intended  and 
retained. 

This  dedsion  makes  a  dear  break 
fiYxn  the  past  in  that  Class  B  milk 
pricing  will  function  in  a  manner 
consistoit  with  Class  I  pridng  largely  in 
recognition  of  the  »milarity  of  the 
distributicm  and  marketing  channels 
shared  by  milk  used  in  both  classes.  The 
record  testimony  and  evidence  in  this 
hearing  support  the  conclusion  that 
current  ClasSs  fl  pricing  results  in  prices 
that  do  not  always  move  in  the  same 
direction  and  magnitude  as  Chss  I 
prices  even  though  both  prodocts  tend 
to  move  in  the  same  marketing 
channels.  Linking  the  Qass  B  pridng 
method  to  that  of  Oass  I  riioald  better 
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reflad  and  respond  to  maricet  conditicHis    or  Class  BI-A  price,  and  predicts  that        B  price  since  adoption  of  the  add-back 
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reflect  and  respond  to  maricet  ciniditi(MU 
as  well  as  simplify  the  procedure. 

As  indicated  in  the  brief  by  CMPC. 
the  Class  II  orice  is  driven  largely  by 
changes  in  the  basic  formula  price— the 
M-W  price.  As  this  price  changes 
through  movements  in  the  hard  product 
price  maricets.  so  will  the  Qass  U  price. 
Therefore,  any  change  in  the  Qass  n 
price  is  due  primarily  to  hard  product 
maritet  forces,  and  not  due  to  the  level 
of  the  difiisrential  which  will  not  tiiange 
from  month-to-month. 

By  establishing  the  Class  0  milk  price 
at  the  second  preceding  month's  M-W 
and  adding  a  fixed  dimrential.  as  with 
Class  I  prices,  the  intent  of  providing 
coordination  with  Class  I  prices  is 
achieved.  Additionally,  a  consistent  and 
predictable  relationship  between  Class  I 
and  Class  II  prices  is  also  achieved. 
However,  because  of  the  need  to  retain 
advance  pricing  for  orderly  marketing, 
there  may  be  times  when  the  current 
month's  Class  III  price  will  be  greater 
than  the  Class  II  price.  Inversely,  it  is 
also  true,  that  there  may  be  times  when 
the  Qass  D  price  is  more  than  30-cents 
greater  than  the  current  month's  Class 
in  price.  Nevertheless,  the  intended 
target  differential  is  maintained,  as  with 
Class  I  pricing,  albeit  with  a  lag  as  exists 
with  Class  I  pricing.  This  is  a  reality  that 
both  producers  and  handlers  must 
accept  with  the  retention  of  advamxd 
pricing  and  have  accepted  with  regard 
to  the  Class  I  price  for  many  years. 

The  record  on  this  hearing  expressed 
concern  for  the  substitution  of  HFDM. 
for  fresh  producer  milk  used  to  make 
Class  n  products  because  the  price 
relationship  between  the  Gass  II  price 
and,  for  most  Federal  orders,  the  Class 
ni-A  price,  may  provide  the  economic 
incentive  to  do  so.  In  this  regard,  there 
was  a  call  on  one  hand  to  bave  the  Class 
n  price  be  coordinated  with  the 
movement  in  Class  I  price  and  at  the 
same  time  have  the  Class  II  price  also  be 
coordinated  with  lower-class  prices. 
The  impossibility  of  this  is  clear.  In 
addition,  both  handlers  and  producers 
will  know,  in  advance,  the  prices  for 
both  Gass  I  and  Class  II  miUc  at  the 
same  time.  Delivery,  procurement,  and 
processing  decisions  can  be  inade  with 
surety  of  what  prices  will  be.  However, 
the  Class  ni  or  Class  m-A  price  will  not 
be  known  until  after  the  month  hu 
ended.  It  would  seem  that  without 
knowing  what  the  Class  in  or  Class  m- 
A  price  will  be  in  advance,  the 
argumoit  ^t  NFDM  will  substitute  for 
producer  milk  is  weakened.  This  is  not 
to  say  that  substitution  will  not  occur, 
because  the  reoml  reveals  that  it  does. 
Substitution  may  occur  if  a  handQer 
predicts  the  future  price  relationship 
between  the  Class  U  price  and  Class  m 


argue  that  becaf 
butterfat  to  ma 
products  is  rela 
enjoy  a  price  d<| 
presented  on  I 


or  Class  ID-A  drice.  and  predicts  that 
the  fiitiira  relaqonship  will  provide  the 
economic  incentive  for  substitution. 
Economic  preciction.  in  and  of  itself,  is 
not  a  proper  bsis  for  determining  the 
appropriate  valie  the  milk  has  in  Class 
Uuses. 

Significantly  different  conclusions 
were  reached  between  the  proponents  of 
retaining  the  current  lO-cent  target 
diffiBrential,  the  proponents  for  a  30-cent 
differential,  and  the  proponents  for  a  50- 
cent  differentiae  on  the  basis  of  the 
changing  valuelof  milk  components. 
The  10-cent  pre ponents  argue  that  the 
increasing  vali^  of  skim  to  butterfat 
effectively  has  faised  the  costs  of  Class 
n  products.  The  30-cent  proponents 
argue  that  the  qianging  cost  structure 
provides,  in  pa^t,  the  rationale  for 
maintaining  what  the  recent  past's 
average  differential  has  been.  The 
proponents  for^  50-cent  differential 
the  utilization  of 
tufactiire  Class  n 
ively  high,  processors 
ise.  llie  arguments 
changing  cost  structure 
of  milk  compodents  is  not  an  issue  for 
the  purposes  ol  establishing  the  Class  n 
price.  Rather,  iff  is  a  butterfat  differmtial 
issue  that  has  already  been  decided 
upon  in  other  rulemaking  decisions. 

As  indicated  In  the  brief  submitted  by 
SFG/AE,  Federil  order  statistics  reveal 
that  there  is  an  bbimdant  supply  of  milk 
for  all  class  use^  of  producer  milk.  As 
indicated  in  thib  brief,  and  in  the  brief 
filed  on  behalf  6f  Friendship,  Krait, 
Sorrento  Cheese  Company,  and 
Galloway  Company,  a  price  increase 
must  be  predicated  upon  supply  and 

itions.  Establishing  the 
ial  for  any  given  month 
love  the  second 
preceding  monih's  basic  formula  price 
is  not  intended  to  effectuate  a  price 
increase  or  a  price  decrease  for  Class  D 
milk.  Rather  it  is  a  recognition  of  the 
effective  differmtial  that  has  been 
functioning  fork  long  period  of  time. 
The  record  provides  no  evidence  on  any 
difficulty  in  precuring  milk  for  Class  n 
use  under  the  ourent  pricing  structure. 
However,  the  record  does  indicate  that 
the  pricing  structure  creates  problnns 
regarding  the  timing  and  certainty  of 
prices,  in  part,  because  of  its  reliuice  on 
the  basic  Class  II  pricing  formida  used 
te  update  the  h^l. 

An  analysis  of  the  record  evidence 
and  officially  nftticed  materials  does 
point  to  the  feci  that  the  Class  n  price 
has  averaged  niarly  thirty  cents  above 
the  basic  formula  price  for  the  second 
preceding  monti  since  1987. 
Additionally,  m  i  analysis  of  the  effective 
diffierential  (die  difference  between  the 
current  month';  Class  m  price  and  Class 


demand  oonsic 
Class  n  differei 
at  thirty  cents  i 


n  price  since  adoption  of  the  add-back 
provision)  for  the  four-year  period  of 
1090  through  1993  indicates  that  the 
Class  n  differential  has  averaged  thirty 
cents  above  the  Class  m  price.  It  is 
because  of  these  market  realities  that 
Aere  exists  so  strong  an  agreement 
between  producers  and  processors  that 
the  true  differential  level  of  thirty  cents 
for  Class  n  milk  is  warranted.  Some 
describe  this  diffiarential  level  as  the 
appropriate  level,  some  the  minimum 
justifiable  differential,  and  by  some,  a 
diffierential  level  that  represents  the 
maximiun  that  can  be  called  for  on  the 
basis  of  supply  and  demand 
considerations. 

The  Add-Back  Provision     ~ 

Only  two  proponents,  CMPC  who 
supported  a  30-cent  differential,  and 
NFO,  who  advocated  a  50-cent 
diffisrential,  called  for  retention  of  the 
add-back  provision.  The  add-back 
provision  of  ourent  Class  U  milk 
pricing  was  established  in  December 
1989  as  part  of  a  decision  to  have  true 
advanced  pricing  for  Class  n  milk.  Prior 
to  that  time,  the  Class  n  milk  price  that 
was  announced  was  a  tentative  price 
which  could  be  retroactively  updated 
when  the  Class  10  price  for  the  month 
was  greater  than  the  tentative  Class  n 
price.  In  this  way,  the  Class  n  price  was 
"floored"  by  the  Qass  ffl  price.  The 
intent  of  the  add-back  provision  was  to 
maintain  in  principle  this  relationship 
between  Class  n  §nd  Class  m  prices. 

The  decision  on  the  43-day  National 
Hearing  of  1990  recognized  that,  at  the 
time  of  the  hearing,  the  effisctive  Class 
n  differential  had  averaged  about  4 
cents  higher  than  the  intended 
differentiel  often  cents  per 
hundredweight  This  decision  also 
affirmed  the  intent  of  the  add-back  was 
to  ensure  diet  producers  not  receive  less 
than  the  Class  m  value  for  Class  n  milk 
in  the  blend  price  vthen  the  basic 
formula  price  exceeded  the  aimounced 
Class  n  price  so  that  returns  to 
producers  would  not  be  reduced.  In  this 
way.  the  Class  n  price  was  cpeodinated 
wifli  the  curr«it  month's  Class  tff  price. 

Now  that  there  exists  touch  more 
pricing  data  under  the  current  Clasa  E 
pricing  method,  it  is  clear  that  the  e%ct 
of  the  add-back  provisi(m  resulted  in  a 
Class  n  price  that  can  never  adiieve  the 
intended  target  differential.  While  the 
geal  of  the  edd^ck  wes  to  provide  a 
degree  of  co<mlination  with  the  Class  UI 
price,  it  did  not  attempt  price 
coordination  with  the  Class  m  price  in 
months  when  the  effective  Class  U 
differential  was  well  above  the  targeted 
dv^rential.  Retention  of  the  add-back 
feature  for  any  proposal  presented  at 
this  hearing  would  have  similar  results. 
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The  add-bedc  provision  sinnlariy  does 
not  balance  prices  paid  by  bandfers  in 
months  when  producers  receive  more 
(and  at  times  much  more)  than  the 
intended  target  difforential.  hi  this  view, 
the  add-back  feature  only  works  to  the 
price  advantage  of  the  producer  who. 
because  of  the  unintended  effect  of  a 
pricing  provision,  enjoys  all  protecUon 
from  market  price  dianges  that  handlers 
do  not. 

To  retain  the  add-back  provision 
under  the  proposal  recommended  for 
adoption  herein  could  only  resuh  in 
increasing  the  minimy^  Class  0  milk 
price.  An  analysis  of  what  the  Class  U 
price  would  have  been  with  and 
without  an  add-back  provision  reveals 
that  in  1990  the  add-back  would  have 
enhanced  the  effisctive  Class  n 
differential  by  19  cents;  for  1991  it 
would  have  enhanced  the  Class  U 
differential  by  24  cents;  for  1992  it 
would  have  enhsnoed  the  Class  n 
differential  by  15  cents;  and  for  1993  the 
Class  n  differential  would  have  been 
enhanced  by  34  cents.  Additionally, 
because  this  decision  makes  a  clear 
break  from  the  past  in  that  Class  U 
prices  are  mora  importantly  mwdinatod 
with  the  Class  I  price,  there  remains  no 
rational  argument  for  its  retration.  The 
need  for  advance  pricing,  as  well  as  the 
need  for  comdination  with  Class  I  price 
movements,  means  moving  away  frtmi 
price  co<ndination  with  the  current 
month's  Class  m  price.  Both  objectives 
cannot  be  sirouhnneouslT  satisfied. 

Comments  and  exoepbons  received 
on  the  rectmunended  dedi^on  mdicate 
overwhelming  support  and  concurrrace 
for  changing  the  C3aa8  n  milk  pridt^ 
method.  In  total,  nine  coaunwiting 
entities  tndicaled  diet  the  decision 
correctly  lecmmnends  that  the  Cleas  0 
milk  price  dxmld  be  Goordinatod  witii 
the  Cless  I  milk  price,  fai  light  of  this, 
an  submitted  coanMBls  Md  exoeptioas 
similarly  saiqiected  the  find^  tfaet  the 
"add-back"  provisioB  is  no  k^er 

warranted  because  it  was  intsnded  to 
coonllnate  the  Cla»  a  price  with  the 
Class  m  price. 

Save  the  exoeptiaas  received  from 
Friendship.  Kraft  Genral  Poods, 
Sorrento  Cheese  Company,  and 
Galloway  Company  (Priendsldp).tho    . 
recommended  Ckse  B  difliBreotial  level 
of  Uiirty  cents  was  dso  strawy 
supportML  Friendship  takes  exception 
to  the  recommended  30-oent-difiBcntial 
level  Cor  e  number  of  reasons.  First,  they 
take  issue  «rith  the  reoonmmkded 
decision's  coaduaion  that  the  30-cent 
difforential  levd  "is  •  recagnitiaB  of  Iba 
effective  difihrential  that  has  beoi 
fuwSimiing  for  a  long  period  <rf  time." 
They  cuitend  that  the  conduaion  is 
inaccurate  and  can  only  be  made  by 


jbling  the  facts  in  a  misleading. 
result-oriented  manner.  The  Prien^hip 
excepUon  argues  that  what  the  average 
Class  n  differential  level  has  been,  and 
which  years  should  carry  significance  in 
determining  this  level,  yields  (ttfierent 
outccmies.  Depending  on  what  year  one 
chooses  to  begin  with,  and  whether  or 
.not  1990  should  carry  any  weight  at  aU 
(in  1990  the  Qass  U  milk  price  averaged 
61  cents  above  the  Class  m  milk  price) 
results  in  different  "averages"  of  the 
relationship  between  the  Class  II  and 
Class  m  prices.  Further,  according  to  the 
Friendship  exception,  the  recommended 
dedsion  did  not  explain  the  rationale 
for  excluding  the  early  years  of  the 
I980's  bam  the  calculated  Class  n 
differential  average  or  why  the 
aberration  of  1990  is  included  in  the 
decision.  This,  according  to  Friendship, 
is  arbitrary  and  capricious. 

The  Friendship  exception  also  views 
the  recommended  30-cent  differential 
levfBl  as  clear  price  enhancement. 
According  to  Friendship,  reliance  on  the 
simple  arithmetic  mean  demonstrates 
that  thirty  cents  would  indeed  rosuU  in 
enhancing  the  Qass  U  price.  Friendship 
indicated  that  this  is  twenty  cents  more 
than  the  intended  Class  n  (Referential  of 
t«i  cmts  that  has  been  in  place  since 
1981. 

Friend^ip  also  views  the 
recommended  decision  as  placing  an 
inappropriate  reliance  on  the  majorky 
view  of  {HToducers  and  handlors  and 
therefore  represents  a  political,  and  not 
an  economic,  value  of  the  recommended 
30-cent  differential  level  on  Class  n 
milk.  Thmr  exo^ition  indicated  that 
producerand  processor  agreement 
cannot  serve  to  relieve  the  Secretary  of 
his  responsibility  to  analyze  and  explain 
his  decision  by  established  statutory 
and  administrative  pricing  standards 
and  is  contrary  to  law. 

Finally.  theFriendship  exception 
asserts  that  rationale  for  justifying  a  30- 
cent  differential  level  seeks  to  avoid 
application  of  the  pricing  standards 
required  by  7  U.S.C  608c(18j.  ... 
According  to  Friend^ip.  if  the  effective 
Class  n  differential  of  the  past  has 
averaged  thirty  cents,  it  has  done  so 
only  because  of  the  unintended  price 
oohancement  of  the  add-back  provision. 
If  that  price  enhancement  is  now 
proposed  by  die  Department  to  be 
incorporated  in  the  Class  0  pricing 
structure  as  the  intended  price,  says 
Frioidship,  then  the  rati<ma)e 
supporting  the  price  enheneement  must 
be  expreased  to  satisfy  $  608c(l8) 
requirements  so  as  not  to  incorptnvte  a 
past  regulatory  vror  into  current 
economic  reenty. 

The  ChnsD  milk  pricing  method  can 
best  be  described  as  evolutionary.  In 


1981,  the  b«ic  Class  0  pricing  formula 
was  adopted  into  the  Class  U  pricing 
method,  and  Class  D  milk  prices  first 
enjoyed  a  limited  form  of  advanced 
pricing.  However,  announced  Class  H 
milk  prices  could  be  increased 
retroactively  whenever  the  Class  U  price 
for  the  month  was  below  the  same 
month's  Qass  HI  price.  This  pricing 
method  worked  reasonably  well  until 
1989  when  the  voiatibty  in  the  basic 
formula  price  (the  M-W  price)  resulted 
in  too  many  instances  where  announced 
Class  n  prices  were  retroactively 
increased.  Althou^  Class  H  prices  had 
been  announced  in  advance  since  1981, 
such  advanced  pricing  in  practice  did 
not  constitute  true  advanoe  pricing 
because  the  Class  n  price  could  be 
retroactively  increased. 

In  1989  the  elimination  of  the 
retroactive  pricing  aspect  of  Class  U 
milk  pricing  was  recognized  as  a 
desirable  goal  by  virtuaUy  the  entire 
dairy  industry  and  is  reflected  in  the 
dedsicm  that  established  tnie  advanced 
pricing  f<M-  Class  n  milk  in  the  interests 
of  promoting  mate  orderiy  merketii^ 
conditions.  To  accomplish  this, 
announced  Qass  U  piioes  were  final 
prices.  If  the  Class  n  price  for  the  month 
turned  out  to  be  less  than  the  same 
month's  Qass  m  price,  then  the 
diffierenoe  was  added  in  the  next 
month's  announced  Class  U  price 
calculation  and  announcement  The 
1989  decision  recognized  that  this  "add- 
back"  feature  would  produce  greater 
variation  in  prices  on  a  montl^  Kyyjg 
However,  the  Class  U^mce  level  woqJd 
essentially  be  maintained  whUe  at  the 
same  time  relieving  the  problems 
associated  with  retroactive  Class  n 
pricing. 

The  decision  on  the  43-day  National 
Hearing  found  no  basis  for  (hanging 
either  the  pricing  method  m  the 
intended  target  differential  for  Class  U 
miUL  Additionally,  that  decisicm 
affirmed  that  the  add-back  feature  was 
to  ensure  in  principle  that  producers  not 
receive  less  than  the  Class  in  value  for 
dieir  miljL  In  this  way,  theQass  0  milk 
price  was  coordinated  with  the  Qass  in 
price. 

Along  the  evolutionary  path  to 
jwomoting  more  orderiy  marfcetiiig 
conditions,  a  better  method  for  pricing 
Qass  U  milk  has  been  recommended. 
Hie  record  evidence  is  deer  that  Class 
n  milk  pricing  is  more  appropriatefy 
coordinated  with  Class  I  miDc  pricing  for 
the  reasons  alreedy  indicated. 
Additionally,  the  record  reveals  that  a 
fixed  30-cent  differential  level  is 
appropriate  because  it  represents  an 
effective  additional  value  for  milk  in 
this  class  for  a  numbOT  of  reasons  also 
aheady  indicated.  It  is  important  to 
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captiire  this  effective  value  in  the  new 
pricing  method  of  coordination  with 
Class  I  pricing,  which  does  not 
constitute  a  price  increase  which  cannot 
be  supported  on  the  basis  of  the  reoml 
evidence. 

The  near  unanimous  interpretation  of 
the  disorderly  features  of  current  Class 
n  priong,  other  than  the  differential 
level,  should  notjtw  construed  as  a 
reflection  of  non-economic  analysis  of 
the  Class  n  milk  pricing  method 
problem.  However,  near  unanimity  on 
the  issue  of  establishing  an  appropriate 
difiiarential  level  is  construed  by 
Friendship  to  be  "political."  It  is  noted 
that  Friendship  joins  in  strong  support 
of  all  other  aspects  of  the  recommended 
pricing  decision  but  alleges  that  the 
recommended  310-cent  differential  is 
non-economic  and  is  somehow  political 
in  nature.  The  record  makes  it 
abundantly  clear  that  the  appropriate 
differential  level  is  certainly  greater 
than  ten  cents.  Beyond  saying  that  the 
10-cent  level  is  historic,  no  justification 
is  offered  for  retaining  a  10-cent 
differential  when  it  is  also  clear  of  the 
need  to  coordinate  Class  U  milk  pricing 
with  Class  I  pricing. 

The  recommended  30-cent  differential 
level  is  reasonable  and  economically 
justified  because  it  has  been  the  average 
efiiactive  differential  above  the  Class  ID 
price  since  the  implementation  of  the 
1989  decision.  This  "effective" 
differential  is  not  found  to  be  causing 
disorderly  marketing  conditions.  Other 
features  of  Class  n  milk  pricing,  namely 
the  basic  Class  II  formula  price  and  the 
add-back  provision,  does  result  in 
disorderly  conditions.  It  is  for  these 
reasons,  along  with  the  more  important 
need  to  coordinate  Class  II  pricing  with 
Class  I  pricing  that  has  resulted  in  the 
findings  and  conclusions  of  this 
decision.  Such  a  revised  pricing  method 
is  the  most  logical  following  step  in  the 
evolution  of  Class  II  milk  pricing. 
Additionally,  thirty  cents  is  found  to  be 
the  appropriate  differential  value  for 
milk  used  in  Class  n  uses  because  it 
relies  upon  the  pricing  data  since  the 
1989  decision  that  was  implemented  in 
December  of  that  year.  The  reality  that 
the  1990  average  Class  II  differential 
was  in  some  way  aberrant  and  should 
therefore  not  be  included  in  the  analysis 
of  determining  the  appropriate 
differential  level  is  without  merit.  The 
resulting  relationship  between  Class  II 
and  Class  III  prices  in  1990  reflected  the 
supply  and  demand  conditions 
prevailing  at  that  time  just  as  it  did  in 
other  years.  Further,  because  one  does 
not  like  a  pricing  outcome  or  its  impact 
does  not  discount  its  economic 
importance.  To  not  consider  such  reality 


would  be  manip  uL 
a  "result-orientfl  i 


ating  germane  data  in 
manner." 


2.  Need  for  Erne  -gency  Action 

On  the  basis  of  the  record  evidence 
and  testimony,  40  emergency  conditions 
could  be  ascertained  that  would  warrant 
the  omission  of  i  recommended 
decision.  | 

Rulings  on  Propped  Endings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  weije  filed  on  behalf  of 


certain  interest' 
proposed  findi: 
the  evidence  in 
considered  in 
conclusions  set 


parties.  These  briefs, 
;s  and  conclusions,  and 
e  record  were 
ing  the  findings  and 
forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  file(  I  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  brth  herein,  the 
requests  to  maki  such  findings  or  reach 
such  conclusion  s  are  denied  for  the  ' 
reasons  previoui  ly  stated  in  this 
decision. 

General  Findinj  s 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  New  England 
and  other  orders  were  first  issued  and 


when  they  were 
findings  and  de 
ratified  and  coi 
they  may  conflii 
herein. 


ended.  The  previous 
rminations  are  hereby 

ed,  except  where 
with  those  set  forth 


(a)  The  tentat^e  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  anended.  and  all  of  the 
terms  and  condnions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(b)  The  parity  pricesjof  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  ^economic  conditions 
which  affect  mai  ket  supply  and  demand 
for  milk  in  the  n  arketing  areas,  and  the 
minimum  price]  specified  in  the 
tentative  market  ng  agreements  and  the 
orders,  as  hereb;  proposed  to  be 
amended,  are  su  :di  prices  as  will  reflect 
the  aforesaid  fac  :ors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  pu  )lic  interest;  and 

(c)  The  tentati  m  marketing 
agreements  and  he  orders,  as  hereby 
proposed  to  be  apiended,  will  regulate 
the  handling  of  inilk  in  the  same 
manner  as,  and  will  be  applicable  only 
to  persons  in  tht  respective  classes  of 
industrial  and  o  tmmerdal  activity 
specified  in,  ma  keting  agreements  upon 
which  a  hearing  has  been  held. 


Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  eadi  of  the 
exceptions  received  was  carefully  and 
fiilly  considered  in  conjujiction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  provisions  of  this  decision 
are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  dociunents,  a  Marketing 
AgreemMit  regulating  the  handling  of 
milk,  and  an  Order  amending  the  orders 
regulating  the  handling  of  milk  in  the 
New  England  and  other  marketing  areas, 
which  have  been  decided  upon  as  the 
detailed  and  appropriate  means  of 
effectuating  the  foregoing  conclusions. 

It  is  hereby  ordered  that  this  entire  . 
decision  and  the  two  documents 
annexed  hereto  be  published  in  the 
Federal  Register. 

Refierendum  Order  To  Determine 
Producer  Approval;  Determination  of 
Representative  Period;  and  Designation 
of  Refisrendum  Agents 

It  is  hereby  directed  that  referenda  be 
conducted  and  completed  on  or  before 
the  30th  day  from  the  date  this  decision 
is  issued,  in  accordance  with  the 
procedure  for  the  conduct  of  referenda 
(7  CFR  900.300-311),  to  detennine 
whether  the  issuance  of  the  orders  as 
amended,  and  as  hereby  proposed  to  be 
amended,  regulating  the  handling  of 
milk  in  the  New  York-New  Jersey, 
Georgia,  Eastern  Ohio- Western 
Pennsylvania,  Alabama- West  Florida, 
Paduoah,  Kentucky,  and  Southwestern 
Idaho-Eastern  Oregon  marketing  areas  is 
approved  or  favored  by  producers,  as 
defined  imder  the  terms  of  each  of  the 
orders  as  amended  and  as  hereby 
proposed  to  be  amended,  who  during 
such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing 
areas. 

The  representative  period  for  the 
conduct  of  such  referenda  is  hereby 
determined  to  be  March  1994  for  the 
New  York-New  Jersey  order;  June  1994 
for  the  Southwestern  Idaho-Eastern 
Oregon  order,  and  August  1994  for  the 
Georgia,  Eastern  Ohio-Western 
Pennsylvania,  Alabama- West  Florida 
and  Paducah,  Kentucky  orders. 

The  agents  of  the  Secretary  to  conduct 
such  referenda  are  hereby  designated  to 
be^e  respective  maiket  administrators 
of  the  aforesaid  orders. 
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Detmnination  of  Producer  ^iproval 
and  Reprawntative  Period 

June  1994  is  hereby  determined  to  be 
the  representative  period  for  the 
purpose  of  ascertaining  whether  the 
issxiance  of  the  orders,  as  amended  and 
as  hereby  proposed  to  be  amended, 
regulating  the  handling  of  milk  in  the 
Cucago  R^onal.  Indiana,  and  Upper 
Midwest  marketing  areas;  and  August 
1994  for  wders  r^ulating  the  handUng 
of  milk  in  all  other  marketing  areas 
except  those  for  which  referenda  are 
provided,  is  approved  or  favored  by 
producers,  as  defined  imder  the  terms  of 
each  of  the  orders  as  amended  and  as 
hereby  proposed  to  be  amended,  who 
during  such  representative  period  were 
enga^  in  the  production  of  milk  for 
sale  within  the  aforesaid  marinating 
areas. 

List  of  Subjects  in  7  CFR  Parts  1001, 
1002. 1004. 1005. 1006. 1007. 1011. 
1012. 1013. 1030, 1032, 1033. 1036. 
1040, 1044, 1046, 1049, 1050. 1064. 
1065, 1068. 1075. 1076, 1079. 1093. 
1094. 1096. 1099. 1106. 1108. 1124, 
1126. 1131, 1134, 1135, 1137. 1138.  and 
1139 

Milk  marketing  orders. 

Dated:  December  2, 1994. 
Patrkia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 

Order  Amending  the  Orders  Regulating 
the  Handling  of  Milk  in  the  New 
England  and  Other  Marketing  Areas 

(This  order  shall  not  become  effective 
unless  and  until  the  requirements  of 
§900.14  of  the  rules  and  practice  and 
procedure  governing  proceedings  io 
formulate  marketing  agreements  and 
marketing  orders  have  been  met.) 

Findings  and  Deteiminations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  orders  were 
first  issued  and  when  they  were 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed 
amendments  to  the  tentative  marketing 
agreements  and  to  the  orders  regulating 
the  handling  of  milk  in  the  New 
England  and  other  marketing  areas.  The 
hearing  was  held  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601-674).  and  the  applicable 
rules  of  practice  and  procedure  (7  CFR 
Part  900). 


Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 

•  effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  secticm  2  of  the 
Act,  are  not  reasonable  in  view  of  the 

S trice  of  fiaeds,  available  supplies  of 
iaeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  aforesaid  marketing 
areas.  The  minimum  prices  specified  in 
the  orders  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
fectors.  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  orders  as  hereby 
amended  regulate  the  handling  of  milk 
in  the  same  manner  as,  and  are 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  or 
commercial  activity  specified  in 
marketing  agreements  upon  which  a 
hearing  has  been  held. 

Order  Relative  to  HandUng 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  New  England 
and  other  marketing  areas  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  orders, 
as  amended,  and  as  hereby  amended,  as 
follows: 

The  provisions  of  the  proposed 
marketing  agreements  and  order 
amending  the  orders  contained  in  the 
recommended  decision  issued  by  the 
Administrator,  Agricultural  Marketing 
Service,  on  August  22, 1994,  and 
pubUshed  in  the  Federal  Register  on 
August  26. 1994  (59  FR  44074).  shall  be 
and  are  the  terms  and  provisions  of  this 
order,  amending  the  orders,  and  are  set 
forth  in  foil  herein. 

Accordingly,  this  decision  proposes  7 
CFR  chapter  X  be  amended  as  follows: 

The  authority  citation  for  7  CFR  Parts 
1001  through  1139  continues  to  read  as 
follows: 

Authority:  Sec.  t-19,  48  Stat  31.  as 
amended;  7  U.S.C  601-674. 

PART  1001— MILK  IN  THE  NEW 
ENGLAND  MARKETING  AREA 

flOOl^    [Removed  and  Reserved) 

1.  Section  1001.21  is  removed  and 
reserved. 

Z.  Section  1001.50  is  amended  by. 
revising  paragraph  (b)  to  read  as  follows: 

SIOOl^   Class  prices. 


(b)  C/oss  n  price.  The  Class  II  price 
shall  be  the  basic  fiormula  price  for  the 
second  preceding  month  plus  $0.30. 

3.  Section  1001.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)"  without 
revising  the  text  of  Ae  paragraph,  and 
by  removing  paragraph  (b).  to  read  as 
follows: 

flOOl.51    Basic  fonmilapfioa. 

4.  Section  1001.54  is  revised  to  read 
as  follows: 

f  1001.54   Announcamentotdasspricse. 

The  maricet  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  and  Class 
n  prices  for  the  following  month,  and 
the  Class  III  and  Class  III-A  prices  for 
the  preceding  month. 

PART  1002— MILK  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

S10Q2.19    [Removed  and  Reserved] 

1.  Section  1002.19  is  removed  and 
reserved. 

2.  Section  1002.50  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§1002^    Class  prices. 

*  *        *        •        • 

(c)  Class  n  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

*  •        •        •        • 

3.  Section  1002.51  is  amended  by 
revising  the  section  heading,  removing 
the  i>aragraph  designation  "(a)"  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b),  to  read  as 
follows: 

§1002^1    Baste  formula  price. 

*  •        •        •        • 

4.  Section  1002.56  is  amended  by 
revising  the  introductory  text,  removing 
the  introductory  text  of  paragraph  (a), 
redesi^ating  paragraph  (aHl)  as 
paragraph  (a),  revising  paragraph  (b), 
redesignating  paragraph  (a)(2)  as 
paragraph  (c),  redesignating  paragraph 
(a)(3)  as  paragraph  (d),  redesignating 
paragraph  (a)(4)  as  paragraph  (e), 
redesignating  paragraph  (a)(S)  as 
paragraph  (f),  and  redesignating 
paragraph  (a)(6)  as  paragraph  (g),  to  read 
as  follows: 

S1002.56   Announeamsnt  of  dass  prices 
and  butteriat  dilferential. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month,  the  following: 
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(b)The  Oass  II  price  for  the  following 
month  applicable  at  the  201-210  mile 
zone  and  at  the  1-10  mile  zone. 


PART  1004-MnJC  IN  THE  MDOLE 
ATLANTIC  MAflKETINQ  AREA 

{100C21    IRamowBdandRaMnetfl 

1.  Section  1004.21  is  removed  and 
reserved. 

2.  Section  1004.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

%  1004>9P   ClMS  and  component  pffeao. 

(b)  Class  n  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

3.  Section  1004.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)"  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b),  to  read  as 
follows: 

f  1004^1    Basic  formula  price. 

•       •       *       •       • 

4.  Section  1004.53  is  amended  by 
revising  the  introductory  text,  removing 
the  introductory  text  of  paragraph  (a), 
redesignating  paragraph  (a)(1)  as 
paragraph  (a),  revising  paragraph  (b), 
redesignating  paragraph  (a)(2)  as 
paragraph  (c),  and  redesignating 
paragraph  (a)(3)  as  paragraph  (d)  to  read 
as  follows: 

f  1004.53    Announceinent  of  class  prices 
and  component  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month,  the  following: 

(b)  The  Class  n  price  for  the  following 
month; 


PART  1005— MILK  IN  THE  CAROUNA 
MARKETINQ  AREA 

11005.20    [Removed] 

1.  Section  1005.20  is  removed. 

2.  Section  1005.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  1006.50   Class  prices. 


tb)  Class  n  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


fi005.S2   [Removed and Raaaivodl 

3.  Section  1005.52  is  removed  and 
reserved. 

4.  Section  1005.54  is  revised  to  read 
as  follows: 


11006.54 

The  market  ai 
announce  publi 
day  of  each 
the  Class  II  pri 


o(  clasa  pricook 

lor  shall 
ly  on  or  before  the  fifth 
the  Class  I  price  and 
for  the  following 


month,  and  the  Class  IH  and  Class  III- 
A  prices  for  the  Preceding  month. 

PART  1006-IMliK  IN  THE  UPPER 
FLORIDA  MARfqETINQ  AREA 

§1006Lt»  (RamojrwlandReaorvedl 

1.  Section  10o4.19  is  removed  and 
reserved.  [ 

2.  Section  I00t.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1006.50   ClassiKicos. 

*  •  •  k  * 

(b)  QassIIprite.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


$  1006.51a   [RemSved] 

3.  Section  lOOf  .51a  is  removed. 

4.  Section  100#.53  is  revised  taread 
as  follows: 


S  1006.53    Annou^icemantoft 

The  market  ad|ninistrator  shall 
announce  publicly  on  or  before  the  fifth 
i  the  Class  I  price  and 
ifor  the  following 
tlass  in  price  for  the 


day  ofeadimor 
the  Class  II  pric 
month,  and  the  i 
preceding  mont 


PART  1007- 
MARKETMQA1 


IK  IN  THE  GEORGIA 
EA 


[Remoi  wd 


$1007.20 

1.  Section  lOO: ' 
reserved. 

2.  Section  loot 
revising  paragra)  h 


$1007.50    Class  prices. 


andReaerwedl 

20  is  removed  and 

50  is  amended  by 
(b)  to  read  as  follows: 


(b)  Class  U  prill 
shall  be  the  basi( 
second  precedin, 


$  1007.51a   [Reni4vedl 

3.  Section  100 
.  4.  Section  100! 
as  follows: 


e.  The  Class  II  price 
formula  price  for  the 
month  plus  $0.30. 


51a  is  removed. 
53  is  revised  to  read 


S 1 007.53    AnnouAcemsnt  of  dass  pricss. 

The  market  ad  ninistrator  shall 
announce  public  y  on  or  before  the  fifth 
day  of  each  mon|^  the  Class  I  price  and 
the  Class  n  pricejfor  the  following 
month,  and  the  Qlass  in  and  Class  III- 
A  pricss  for  the  preceding  month. 


PART  1011— MU  K 
VALLEY  MARKE11NG 


$1011.20    [Remo^ 
1.  Section  101  .20  is  removed. 


IN  THE  TENNESSEE 
AREA 


2.  Secti<m  1011.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


$1011.50 

•        •        • 


(b)  C/ossil  price.  Hie  Class  n  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30 


$  1011.51a   (Romovadl 

3.  Section  1011.51a  is  removed. 

4.  Section  1C11.53  is  revised  to  read 
as  follows: 

$  101 1.53   Announcement  of  dass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  HI- 
A  price  for  the  preceding  month. 

PART  1012— MLK  IN  THE  TAMPA  BAY 
MARKETMOAREA 

$1012.19   [Removed  and  Reserved! 

1.  Section  1012.19  is  removed  and 
reserved. 

2.  Section  1012.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1012^0    Class  prices. 

•  •        *        •        • 

(b)  Class  II  price.  The  Class  11  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

•  •      ,  •        •        • 

$  1012.51a   [Removed] 

3.  Section  1012.51a  is  removed. 

4.  Section  1012.53  is  revised  to  read 
as  follows: 

$1012.53   Announcement  of  dass  prteee. 

The  market  administrator  shall 
aimounce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  n  price  for  the  following 
month,  and  the  Class  HI  price  for  the 
preceding  month. 

PART  1G13-MILK  IN  THE 
SOUTHEASTERN  FLORIDA 
MARKETING  AREA 

$1013.19   [Removed  and  Resarved] 

1.  Section  1013.19  is  removed  and 
reserved. 

2.  Section  1013.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1013.50   Classprlcee. 


(b)  Class  n  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

•        •        •        •        • 

$  1013.51a   [Removed] 

3.  Section  1013.Sla  is  removed. 
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4.  Section  1013.53  is  revised  to  read 
as  follows: 

$1013.53   Announcement  of  dass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  die  Class  in  price  for  the 
preceding  month. 

PART  1030-MILK  IN  THE  CHKSAGO 
REGIONAL  MARKETINQ  AREA 

$1(^30.20   [Rsmovsd  and  Reserved] 

1.  Section  1030.20  is  removed  and 
reserved. 

2.  Section  1030.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$103a50    Class  prices. 

*  *        *        •        « 

(b)  Class  n  price.  The  Class  U  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

•  *        *        •        • 

$  1030.51a    [Removed] 

3.  Section  1030.51a  is  removed. 

4.  Section  1030.53  is  revised  to  read 
as  follows: 

$1030.53    Announcement  of  dass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  U  price  for  the  following 
month,  and  the  Class  IH  and  Class  lU- 
A  prices  for  the  preceding  month. 

PART  1032-MILK  IN  THE  SOUTHERN 
ILUNOIS-EASTERN  MISSOURI 
MARKETING  AREA 

$1032.20   [Removed] 

1.  Section  1032.20  is  removed. 

2.  Section  1032.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1032.50   dassprices. 

(b)  Class  n  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  mondi  plus  $0.30. 

*        *        •        •        • 

$  1032.51a    [Removed] 

3.  Section  1032.51a  is  removed. 

4.  Section  1032.53  is  revised  to  read 
as  follows: 

$1032.53   Announoemsnt  of  dass  prices. 

The  market  administrator  shall 
announce  publicly  <m  or  befbro  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  U  price  for  the  following 
month,  and  the  Class  in  price  for  the 
preceding  month. 


PART  1033— MILK  IN  THE  OHK> 
VALLEY  MARKETING  AREA 

$1033.20    [Removed  and  Reserve<g 

1.  Section  1033.20  is  removed  and 
reserved. 

2.  Section  1033.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1033.50    Class  and  component  prices. 

•  *        *        *        • 

(b)  Class  II  price.  The  Class  U  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

•  •        •        *        • 

3.  Section  1033.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)"  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b),  to  read  as 
follows: 

$  1033.51    Basic  formula  price. 

•  •        *        ♦        • 

4.  Section  1033.53  is  amended  by 
revising  the  introductory  text,  removing 
the  introductory  text  of  paragraph  (a), 
redesignating  para^aph  (a)(1)  as 
paragraph  (a),  revising  paragraph  (b), 
redesignating  paragraph  (a)(2)  as 
paragraph  (c),  redesignating  paragraph 
(a)(3)  as  paragraph  (d),  redesignating 
paragraph  (a)(4)  as  paragraph  (e)  and 
redesignating  paragraph  (a)(5)  as 
paragraph  (0.  to  read  as  follows: 

$  1 033.53    Announcement  of  class  and 
component  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month,  the  following: 

(b)  The  Class  U  price  for  the  following 
month: 


paragraph  (a),  revising  paragraph  (b). 
redesignating  paragraph  (a)(2)  as 
paragraph  (c),  redesignating  paragraph 
(a)(3j  as  paragraph  (d).  redesignating 
paragraph  (a)(4)  as  paragraph  (e)  and 
redesignating  paragraph  (a)(5)  as 
paragraph  (f).  to  read  as  follows: 

$  1036.53    Announcement  of  dass  snd 
component  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month,  the  following: 
•        *        *        •        • 

(b)  The  Class  II  price  for  the  following 
month: 


PART  1036-MILK  IN  THE  EASTERN 
OHK>-WESTERN  PENNSYLVANIA 
MARKETING  AREA 

$1036.20    [Removed  snd  Reserved] 

1.  Section  1036.20  is  removed  and 
reserved. 

2.  Section  1036.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1036.50    Class  and  component  prices. 

•        •        ♦        «        • 

(b)  Class  n  price.  The  Class  U  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

$  1036.51a   [Removed] 

3.  Section  1036.51a  is  removed. 

4.  Section  1036.53  is  amended  by 
revising  the  introductory  text,  removing 
the  introductory  text  of  paragraph  (a), 
redesignating  paragraph  (a)(1)  as 


PART  1040-MILK  IN  THE  SOUTHERN 
MICHIGAN  MARKETING  AREA 

$1040.21    [Removed] 

1.  Section  1040.21  is  removed. 

2.  Section  1040.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1040.50    Class  prices. 

*        •        •        •        • 

(b)  Class  n  price.  The  Class  11  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0  ^0. 

$1040.S1a    [flemoved] 

3.  Section  1040.51a  is  removed. 

4.  Section  1040.53  is  revised  to  read 
as  follows: 

$  1 040.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Qass  I  price  and 
the  Class  U  price  for  the  following 
month,  and  the  Class  ffl  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1044— MILK  IN  THE  MICHK5AN 
UPPER  PENINSULA  MARKETING 
AREA 

$1044.20    [Removed  end  Reserved] 

1.  Section  1044.20  is  removed  and 
reserved. 

2.  Section  1044.22  is  amended  by 
revising  paragraph  (i)(l)(i)  and  removing 
paragraph  (i)(3),  to  read  as  follows: 

$1044.22    Additional  duties  of  the  msrfiet 
administrator. 

•  *        •        •        • 

(1)  •  *  • 

(i)  The  Class  I  price  and  Class  II  price 
for  the  following  month; 

•  *        •        •        • 

3.  Section  1044.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1044.50   Class  prices. 
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(b)Cfacs  11  fifke.  The  Class  D  price         $1040.53 


2.  Ssction  1065.50  is  anended  bgr 
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(b)  CIms  II  fMioe.  The  Oms  D  price 
shall  be  the besic frmnula  priise  fortlw 
second  pieoKling  OKMith  plus  90w30. 

•        •        •        •        * 

4.  Section  1044.51  is  ameiKled  by 
revising  the  section  hseding.  removing 
the  paragraph  desiptatioa  "(a)"  without 
revising  the  text  of  the  para^ph.  and 
by  removing  peragraph  fl^.  to  read  as 
follows: 


f1M«4H 


PART  104ft-MILK  IN  THE 

LOUISVR.LE-LEXINGTON-EVANSVIU.E 

MARKETMQAREA 

{1046.20   (RMnovedl 

1.  Section  1046.20  is  removed. 

2.  Section  1046.50  is  amended  by 
revising  paragraph  (b)  to  read  as  f^ows: 

11040.50 


(b)  Class  IT  price.  The  Qass  n  price 

shall  be  the  basic  formula  price  for  the 
second  preceding  month  phis  $0.30. 


f104«uSle 

3.  Section  1046.51a  is  removed. 

4.  Section  1046.53  is  revised  to  read 
as  follows: 


fl040J3   Aanounoemantefi 

The  market  admintstralor  shell 
announce  pubHcly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  n  price  for  the  following 
month,  and  the  Class  DI  and  Oass  Ul- 
A  prices  for  the  preceding  month 

PART  104»-««LK  IN  THE  IMMANA 
MARKETMQAREA 

|1040J»  insmoesdl 

1.  Seotion  1040.20  is  removed. 

2.  Section  1040.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


I1040J0  Ctossandcoeiponentprfoee.. 

(b)  Cfciss  If  price.  The  Class  H  price 
shall  be  the  basic  formula  price  for  tfie 
second  preceding  month  plus  $0.30. 


fi04iL51e  IRsmewedl 

3.  Section  1049.51a  is  removed. 

4.  Section  1049.53  is  amended  by 
revising  the  introductory  text,  removii^ 
the  introductory  text  of  paragraph  (a), 
redesignating  peragraph  (aXD  as 
paragraph  (a),  revtstag  perapaph  {M. 
redesignating  paragraph  (eN2)  as 
paragraph  (c).  redesig^ng  parafpaph 
(aK3)  as  nan^ph  (d).  redesignating 
paragraph  (aK4)  as  paragraph  (e>and 
redesignating  para^^aph  MUH  as 
paragraph  (f).  to  read  as  fellowrs: 


§1040.53 


The  mariiet  admioistrator 
announce  publicly 
day  of  eech  month. 


shall 
or  before  the  fifth 
he  following: 


2.  Section  1065.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 
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(b)  The  Class  H  pd^ce  for  the  Ibllewing 
month; 


PART  iOSO-imJC  M  THE  CENTRAL 
ILUNOtS  MARKETING  AREA 

11060.20   IWsmevsj 

1.  Section  1050.2^  is  removed. 

2.  Section  1050.50  is  amended  by 
revising  paragraph  ^)  to  read  as  follows: 

f  1060.50 

•        •        •        • 

lie  Class  n  price 
price  for  the 
plus  $0.30. 


(b)  Class  n  price. 
shall  be  the  basic  fo^ula 
second  preceding  raiMith 


f1050.S1a 

3.  Section  1050.5 

4.  Section  iwasi 
as  follows: 


a  is  removed, 
is  revised  to  read 


11050.53 

The  market  administrator  shall 
announce  pubKdy  in  or  before  the  fifth 
day  of  each  month  the  Class  I  price  aad 
the  Class  11  price  for  the  followitig 
month,  and  the  Cl^  HI  price  for  the 
preceding  month.    { 


PART  1064— MILK  I 
KANSAS  CITY  MAI 


I  THE  GREATER 
I  AREA 


11064.20 

1.  Section  1064.2A  is  removed. 

2.  Section  1064.5i  is  amended  by 
revising  paragraph  i))  to  read  as  follows: 

11064.50   Claaaprtoia. 


(b)C7ass£r  price 
shall  be  the  basic  fohnula 
second  precedmg  mpnth 


lie  Class  n  price 
'  I  price  for  the 
plus  $0.30. 


|l064J1a 

3.  Section  1064.5ia  is  removed. 

4.  Section  1064.54  is  revised  to  read 
as  follows: 


Announce  nant 


11064.53 

The  market  administrator 
announce  publicly  <  n 
day  of  eadi  mtHith  I  le 
the  Class  0  price  fof  die 
month,  and  the  Clasp 
preceding  month 


of  daas  prices, 
shall 
wbefMe  the  filth 
Class  I  price  and 

fdlowing 
m  price  for  the 


PART  1065-MRJC  il  THE  NEBRASKA- 
WESTERN  nWA  liiFNCETING  AREA 


11066.20 

1.  Section  1065.21 


isreoKived 


I106&80 


(b)  Cioss  II  price.  The  Class  U  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


§  1065.51a    [Removed] 

3.  Section  1065.51a  is  removed. 

4.  Section  1065.53  is  revised  to  read 
as  follows: 


§1065.53   Announcement  el  < 

The  market  administrator  shall 
announce  publiciy  on  or  before  the  fifth 
day  of  ea€;h  month  the  Class  1  price  and 
the  Class  n  price  for  the  following 
month,  and  the  Class  III  and  Class  ill- 
A  prices  for  the  preceding  month. 

PART  1068-MR.K  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

§1066.20   [Ramovedl 

1.  Section  1068.20  is  removed. 

2.  Section  1068.50  is  amended  by 
revising  paragraph  (b4  to  read  as  follows: 

•         *         •         •         • 

(b)  Class  n  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  (^us  $0.30. 


§1068.51e   {RsmovetQ 

3.  Section  1068.51a  is  removed. 

4.  Section  1066.53  is  revised  to  read 
asfolloers: 

§1068.53   Announcemantofciaaa  prices. 

The  market  administrator  shall 
announce  publiciy  on  or  beffoie  the  fifth 
day  of  each  month  the  CMos  I  price  and 
the  Class  fi  price  for  the  following 
month,  and  the  Class  m  and  Class  UI- 
A  prices  for  the  preceding  month. 

PART  1075-MILK  IN  THE  BLACK 
HILLS.  SOUTH  DAKOTA  MARKETING 
AREA 


§107&20 

1.  Section  1075.20  is  removed. 

2.  Section  1075.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§107SJ0   Ctaaaprtoaa. 

•       •       •       •       • 

(b)  Class  n  price.  The  Class  H  price 
shall  be  the  boric  fbrmela  price  for  the 
second  preceding  month  |^  $0.30. 

3.  Section  1075.51  is  amended  by 
revising  te  sectien  heading,  nnrnviag 
the  paiapvpbdes^nattoa  "(a)"  without 

revising  the  text  of  the  j 


by  removfaig  paragraph  (b).  to  read  as 
follows: 

§107&51    Basic  teramla  price. 

•       •       •       •       » 

4.  Section  1075.53  is  revised  to  read 
as  follows: 

§10^.53   Awieunesmsntofclaaeprtoss. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  filth 
day  of  eech  month  the  aass  I  price  and 
the  Class  n  price  for  the  following 
month,  and  the  Class  ni  price  for  the 
preceding  month. 

PART  1076-MILK  IN  THE  EASTERN 
SOUTH  DAKOTA  MARKET1NQ  AREA 

§  1076.20    [RemovetQ 

1,  Section  1076.20  is  removed. 

2.  Section  1076.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1076.50    Ciassprlcss. 
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(b)  Class  n  price.  The  Qass  II  price 
shall  be  the  basic  formula  price  fm-  the 
second  preceding  month  plus  $0.30. 

*        •        •        •        • 

§1076.510   CRsmovedl 

3.  Section  1076.51a  is  removed. 

4.  Section  1076.53  is  revised  to  read 
as  follows: 

§  1076.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  11  price  for  the  following 
month,  and  the  Class  III  price  for  the 
preceding  month. 

PART  1079-MHJC  IN  THE  K>WA 
MARKETING  AREA 


§1070.20 

1.  Section  1079.20  is  removed. 

2.  Section  1079.50  is  emended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1070.50   Clasaprioes. 


(b)  Class  n  price.  The  Qass  11  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

§  1070.51a   (Rsmova^ 

3.  Section  1079.Sla  is  removed. 

4.  Section  1079.53  is  revised  to  read 
as  follows: 

§1070.63    Annooncemsntofciac 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Qass  D  price  for  the  following 
month,  and  the  Qass  m  and  Class  IB- 
A  prices  for  the  preceding  month. 


PART  1093-Mnj(  m  THE  ALABAMA- 
WEST  FLORIDA  MARKETING  AREA 


§1003.20 

1.  Section  1093.20  is  removed. 

2.  Section  1093.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1003^0 


(b)  Class  n  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

•  •  •     •        •        » 

§1093.518    [Removed) 

3.  Section  1093.51a  is  removed. 

4.  Section  1093.53  is  revised  to  read 
as  follows: 

§1093.53   Announcemsm  of  class  prices. 

The  maritet  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  follo%ving 
month,  and  the  Class  in  and  Class  m- 
A  price  for  the  preoeding  month. 

PART  1094— MILK  IN  THE  NEW 
ORLEANS^MSStSSIPPI  MARKETING 
AREA 

§1094JZ0    [Removedl 

1.  Section  1094.20  is  removed. 

2.  Section  1094.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1094.50    Class  prices. 

•  •        •        •        • 

(b)  Class  n  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

§  1004.51a    [Removed] 

3.  Section  1094.51a  is  removed. 

4.  Section  1094.53  is  revised  lo  read 
as  follows: 


§100449    Annouwcawamef( 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  andthe  Qass  m  and  Class  m- 
A  prices  for  the  preceding  month. 

PART  1096— MILK  IN  THE  GREATER 
LOUISIANA  MARKETMG  AREA 

§1006.20    [Removed] 

1.  Section  1096.20  is  removed. 

2.  Section  1096.50  is  amended  by 
revising  paragraph  (b}  to  read  as  follows: 

§1096.50    Classprtoes. 

•        •        »     .  •        • 

(b)  Qass  U  price.  The  Class  n  price 
shall  be  the  basic  formula  price  for  the 
second  precedii^  month  plus  $0.30. 


§1006.518   [Removed! 

3.  Section  1096.51a  is  removed. 

4.  Section  1096.53  is  revised  to  naA 
as  follows: 

§1096.53  Announosmsnt  of  class  prices. 

The  market  administrator  shall 
-announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  n  price  for  the  following 
month,  and  the  Class  III  and  Class  IH- 
A  prices  for  the  preceding  month. 

PART  1099-MILK  IN  THE  PADUCAH. 
KENTUCKY  MARKETING  AREA 

§1099.20   [Removed] 

1.  Section  1099.20  is  removed. 

2.  Section  1099.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1099.50    Classprices. 

(b)  Class  II  price.  The  Qass  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

§l099.Sla    [Removed] 

3.  Section  1099.51a  is  removed. 

4.  Section  1099.53  is  revised  to  read 
as  follows: 

§  1000.53    Announcemaot  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each,  month  the  Class  I  price  and 
the  Class  n  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  IIOfr-MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

§1106.20    [Removed] 

1.  Section  1106.20  is  removed. 

2.  Section  1106.50  is  amended  by 
revising  paragraph  (b)  fo  read  as  follows: 

§1106.50   Claasprioee. 

(b)  Class  n  price.  "Hie  Class  n  :irice 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

§  1106.51a    [Removed] 

3.  Section  1106.51a  is  removed. 

4.  Section  1106.53  is  revised  to  road 
as  follows: 

§1106.53    Announeement  of  ciess  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  D  price  for  the  foUo%ving 
month,  and  the  Class  ID  and  Class  m- 
A  prices  for  the  preceding  month. 
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PART  1108-MILK  IN  THE  CENTRAL 
ARKANSAS  MARKETING  AREA 

f1108^    (RwnowwQ 

1.  Section  1108.20  is  removed. 

2.  Section  1108.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follovt^s: 

S  1106.50   Class  prices. 

•       •        •        •       • 

(b)  Class  If  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


$ll0e.51a   [Rsmoved] 

3.  Section  1108.51a  is  removed. 

4.  Section  1108.53  is  revised  to  read 
as  follows: 

S 1 108.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  n  price  for  the  following 
month,  and  the  Class  in  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1124'-MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 

1.  Section  1124.19  is  revised  to  read 
as  follows: 

$1124.19    Buttorfat  differential. 

The  butterfat  diflierential  is  the 
number  that  results  from  subtracting  the 
computation  in  paragraph  (b)  of  this 
section  from  the  computation  in 
paragraph  (a)  of  this  section  and 
rounding  to  the  nearest  one-tenth  cent: 

(a)  Multiply  0.138  times  the  monthly 
average  Chicago  Mercantile  Exchange 
Grade  A  (92-score)  butter  price  as 
reported  by  the  Dairy  Division; 

(b)  Multiply  0.0028  times  the  average 
price  per  hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month. 

2.  Section  1124.50  is  amended  by 
changing  the  references  in  paragraphs 
(e)  and  (f)(2)  frx>m  §  1124.19(e)  to 

§  1124.19  and  revising  paragraph  (b)  to 
read  as  follows: 

fliaiJO   Ciaes  and  component  prices. 

(b)  Class  Rf^ce.  The  Class  IT  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

•        •        •        •       • 

3.  Section  1124.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)"  and 
changing  the  reference  in  that  paragraph 
from  §  1124.19(e)  to  §  1124.19.  and  by 
removing  paragraph  (b),  to  read  as 
follows: 


$1124.51    Besic  formula  price. 


4.  Section  lli4.53  is  amended  by 
revising  paragn  ph  (a),  removing 
paragraph  (b),  a  tid  redesignating 
paragraph  (c)  as  paragraph  (b),  to  read 
as  follows: 

S 1 124.53    Annoi  incement  of  class  and 
component  pricfl  t. 

•        •        •        •        • 

(a)  On  or  befo|re  the  5th  day  of  each 
month,  the  Class  I  price  and  the  Class 
II  price  for  the  fallowing  month,  and  the 
Class  in  and  CUss  UI-A  price  for  the 
preceding  monlT 


5.  In  §1124. 
to  §  1124.19(e) 
§1124.19. 


(a)(2)(i),  the  reference 
changed  to  read 


PART  1126— MLK  IN  THE  TEXAS 
MARKETING  A  lEA 


$1126.20    [Rem4ved 

1.  Section  11 
reserved. 

2.  Section  lll6 
revising  paragre  )h 


and  Reserved] 

6.20  is  removed  and 

50  is  amended  by 
(b)  to  read  as  follows: 


$1126.50    Class  Prices. 

•        »        •        •        « 

(b)  Class  II  pr  ce.  The  Class  n  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


$1126.S1a    [Ren^oved] 

3.  Section  ll^e.Sla  is  removed. 

4.  Section  11^6.53  is  revised  to  read 
as  follows: 


>lll€ 


S 1 126.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publitly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  prici  for  the  following 
month,  and  the  klass  m  and  Class  m- 
A  prices  for  the  preceding  month. 


PART  1131- 
ARIZONA  MAR( 


INTHEC^ITRAL 
;ETINQ  AREA 


[RenKved 


$1131.20 

1.  Section  11 
reserved. 

2.  Section  Ufl 
revising  para 

$1131.50    Class  brices. 


andReeerved] 
1.20  is  removed  and 


:.50Js  amended  by 

h  (b)  to  read  as  follows: 


(b)  Class  II  pn  ce.  The  Class  n  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


$  1131.51a   [Renioved] 

3.  Section  li;  1 

4.  Section  1131 
as  follows: 


.51a  is  removed. 
.53  is  revised  to  read 


$1131.53    Announcement  of  dass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  n  price  for  the  following 
month,  and  the  Class  ni  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1134— MILK  IN  THE  WESTERN 
COLORADO  MARKETING  AREA 

$  1134.10    [Removed  and  Reserved] 

1.  Section  1134.19  is  removed  and 
reserved. 

2.  Section  1134.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1134.50    aass  prices. 

•        *        •        »        • 

(b)  Class  n  price.  The  Class  H  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

$1134.518    [Removed] 

3.  Section  1134.51a  is  removed. 

4.  Section  1134.53  is  revised  to  read 
as  follows: 

$1134.53    Announcement  of  dass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  n  price  for  the  following 
month,  and  the  Class  m  price  for  the 
preceding  month. 

PART  1135-MiLK  IN  THE 
SOUTHWESTERN  IDAHO-EASTERN 
OREGON  MARKETING  AREA 

1.  Section  1135.19  is  revised  to  read 
as  follows: 

$1135.19    ButtsrfatdiffersntiaL 

The  butterfat  diflierential  is  the 
number  that  results  from  subtracting  the 
computation  in  paragraph  (b)  of  this 
section  from  the  computation  in 
paragraph  (a)  of  this  section  and 
rounding  to  the  nearest  one-tenth  cent:  • 

(a)  Multiply  0.138  times  the  monthly 
average  Chicago  Mercantile  Exchange 
Grade  A  {92-score)  butter  price  as 
reported  by  the  Dairy  Division; 

(b)  Multiply  0.0028  times  the  average 
price  per  hundredweight,  at  test,  for 
mantifacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month. 

2.  Section  1135.50  is  amended  by 
changing  the  references  in  paragraphs 
(e)  and  (D(2)  from  §  1135.19(e)  to 

§  1135.19  and  revising  paragraph  (b)  to 
read  as  follows: 

$1135.50   Claaa  and  component  prices. 
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(b)  Class  n  price.  The  Class  n  price 
shall  be  the  besic  fbimula  price  for  the 
second  preceding  month  plus  $0.30. 

•  •       •       •       * 

3.  Section  1135.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designaticm  "(a)"  and 
changing  the  reference  in  that  paragraph 
&t)m  §  1135.19(e)  to  §  1135.19,  and  by 
removing  paragraph  (b),  to  read  as 
follows: 

$1135.51    Basic  fonmila  price. 

•  •        •        •        • 

4.  Section  1135.53  is  amended  by 
revising  paragraph  (a),  removing 
paragraph  (b),  and  redesignating 
paragraph  (c)  as  paragraph  (b),  to  read 
as  follows: 


$1135.53   Announcement  of  class 
component  prfeoe. 


(a)  On  or  before  the  5th  day  of  each 
month,  the  Class  I  price  and  the  Class 

n  price  for  the  foUowing  month,  and  the 
Class  m  and  Class  m-A  prices  for  the 
preceding  month. 

•  *        »        *        • 

5.  In  §  113S.74(b)(2)  (i)  and  (ii).  the 
references  tb  §  1135.19(e)  are  chan^  to 
read  §1135.19. 

PART  1137— MILK  IN  THE  EASTERN 
COLORADO  MARKETING  AREA 

$1137.19    [Removed  and  Reserved] 

1.  Section  1137.19  is  removed  and 
reserved. 

2.  Section  1137.50  is  amended  by 
revising  paragraph  (b)  to  read  as  fotlows: 

$1137.50    Claasprices. 

•  •        »        •        • 

(b)  Class  n  price.  TTie  Class  H  price 
shall  be  the  basic  formula  price  for  the 
second  prsoeding  month  plus  $0.30. 

•  *       •       •       » 

$  1137.51a    [Removed] 

3.  Section  1137.51a  is  removed. 

4.  Section  1137.53  is  revised  to  read 
as  follows: 

$1137.53   Announcement  of  dass  prices. 

The  mariiet  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  eadi  month  the  Qass  I  price  and 
the  Class  n  piioe  for  the  following 
month,  and  the  Class  IH  price  for  the 
preceding  montb. 


PART  1138-MILK  IN  THE  NEW 
MEXICO-WEST  TEXAS  MARKETING 
AREA 

$1138io   [Removed  and  Ressfved] 

1.  Section  1138.20  is  removed  and 
reserved. 

2.  Section  1138.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1138.60    Ctasspricas. 

•  *        •        •        • 

(b)  Class  n  price.  The  Class  n  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

•  •       •       »       • 

$1138.52   [Removed andReeerved] 

3.  Section  1138.52  is  removed  and 
reserved. 

4.  Section  1138.54  is  revised  to  read 
as  follows: 

$1138.54    Announcement  of  ctess  prices. 

The  maricet  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  n  price  for  the  following 
month,  and  the  Class  m  and  Qass  IH- 
A  price  for  the  preceding  month. 

PART  113»-MILK  IN  THE  GREAT 
BASIN  MARKETING  AREA 


$1139.19 

1.  Section  1139.19  is  removed  and 
reserved. 

2.  Section  1139.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1139.50   Cless  prioee  and  component 
prices. 

•  •        •        •        • 

(b)  Class  n  price.  The  Class  n  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

*  *        •        •        • 

3.  Section  1139.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)"  %vithout 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b),  to  read  as 
follows: 

$1139.51    Basic  formula  price. 

4.  Section  1139.53  is  amended  by 
revising  paragraph  (a),  removing 
paragraph  (b),  and  redesignating 
paragraph  (cj'as  paragraph  <b),  to  read 
as  follows: 

$1139.53    Annouacement  of  class  and 
component  prices. 


(a)  The  5th  day  of  each  month,  the 
Class  I  price  and  the  Class  n  price  for 
the  following  month. 

•        *        •        •        • 

Markedng  AgraeneBt  Regulatiiig  the 
Handling  of  Milk  in  Certain  Muteii^ 
Areas 

Note:  This  marketing  agreement  will  not 
appear  in  the  Code  of  Federal  Regulations. 

The  parties  hereto,  in  order  to  effectuate 
the  declared  policy  of  the  Act,  and  in 
accordance  with  the  rules  of  practice  and 
procedure  efiiective  thereunder  [7  CFR  Part 
900),  desire  to  enter  into  this  marketing 
agreement  and  do  hereby  agree  that  the 
provisions  referred  to  in  paragraph  I  hereof 
88  augmented  by  the  provisions  speciHed  in 
paragraph  II  hereof,  shall  be  and  are  the 
provisions  of  this  marketing  agreement  as  if 
set  out  in  hill  herein, 

I.  The  findings  and  determinations,  order 
relative  to  handling,  and  the  provisioBS  of 

S§ '  to  . 

all  inclusive,  of  the  order  regulating  the 
handling  of  milk  in  (  Name  of 

order J  marketing  area  (7  CFR 

Part 2)  which  is  annexed  hereto:  and 

II.  The  following  provisions: 

S '  Record  of  milk  handled  and 

authorization  to  correct  typographical  errors. 

(a)  Record  of  milk  handled.  The 
undersigned  certifies  that  he/she  bandied 

during  the  month  of *, 

hundredweight  of  milk  covered  by  this 
marketing  agreement. 

(b)  Authorization  to  correct  typogr^hical 
errors.  The  undersigned  hereby  authorizes 
the  Director,  or  Acting  Director,  Dairy 
Division,  Agricultiu^l  Marketing  Service,  to 
correc-t  any  typographical  errors  which  may 
have  been  made  in  this  marketing  agreement. 

§ 3  Effective  date.  This 

marketing  agreeRient  shali  become  effective 
upon  the  execution  of  a  counterpart  hereof  by 
the  Secretan,'  in  accordance  with  Section 
900.14(a)  of  the  aforesaid  rales  of  practice 
and  procedure. 

In  Witness  Whereof.  The  contracting 
handlers,  acting  under  the  provisions  of  the 
Att  for  the  purposes  and  subject  to  the 
limitations,  herein  contained  and  not 
otherwise,  have  hereunto  set  their  respective 
hands  and  seals. 

.Sign<iture  Bv  (Name) 

(Title)     _^ 

(Address)  ^^^ 

(.S<»l) 
Attest 

IFR  Dix;.  94-30368  Filed  12-13-«4;  8:45  am] 

BMJJNO  CODE  M10-0I-P 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart31 
[FAR  Case  94-7531 
RIN  9000^027 

Federal  Acquisition  Regulation;  Travel 
Costs 

AGEI«CIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994,  Public  Law 
103-355  (the  Act).  The  Federal 
Acquisition  Regulatory  Coimcil  is 
considering  amending  the  Federal 
Acquisition  Regulation  (FAR)  as  a  result 
of  changes  to  41  U.S.C.  22  by  Section 
2191  oTthe  Act.  This  regulatory  action 
was  not  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  12866.  dated  September  30, 1993. 
DATES:  Comments  should  be  submitted 
on  or  before  February  13, 1995.  To  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS).  18th  &  F  Streets,  NW 
Room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  94-753  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Clarence  Belton  at  (703)  602-2357  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  OS  Building, 
Washington.  DC  20405  (202)  501-4755 
Please  cite  FAR  case  94-753 

SUPPLEMRfTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994,  Pub.  L.  103-355,  provides 
authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  government-unique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 
result  of  Federal  Acquisition 
Streamlining  Act  implementation 
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recommended  i 
principle,  FAR 
as  a  result  of  I 
Acquisition  St 


include  changes  in^e  areas  of 
Commercial  Itei  i  Acquisition. 
Simplified  Acquisition  Procedures,  the 
Truth  in  Negotiations  Act,  and 
introduction  of  the  Federal  Acquisition 
Computer  Network.  In  order  to 
promptly  achieve  the  benefits  of  the 
provisions  of  thi  Act,  the  Government  is 
issuing  implementing  regulations  cm  an 
expedited  basis.  We  believe  prompt 
publication  of  proposed  rules  provides 
the  public  the  opportunity  to  participate 
more  fully  in  thl  process  of  developing 
regulations.        | 

This  notice  aniiounces  FAR  revisions 
developed  imd^  FAR  case  94-753.  The 
■visions  to  the  cost 
^1.205-46,  are  proposed 
ion  2191  of  the  Federal 
^mlining  Act  of  1994. 
which  repealed  ^ection  24  of  the  Office 
of  Federal  Procurement  Policy  (OFPP) 
Act  (41  U.S.C.  4i0).  Generally,  Section 
24  of  the  OFPP  Act  required  that  coats 
inciured  by  convactor  personnel  for 
travel  be  considered  reasonable  and 
allowable  only  to  the  extent  that  they 
did  not  exceed  the  maximum  per  diem 
rates  permitted  by  the  Federal  Ttavel 
Regulation  (FTM  or  the  Joint  Travel 
Regulations  (JTIf). 

Simply  returning  to  the  prior  standard 
of  reasonaUene^  could  create  severe 
administrative  nirdens  for  both  the 
contractor  and  tie  Government  and 
could  lead  to  Govemment 
reimbursement  pf  excessive  costs. 
However,  it  is  recognized  that  industry 
has  valid  concerns  regarding  travel 
costs,  such  as  separate  accoimting 
systems  for  Government  versus 
conunerdal  woii  and  the  unavailalriUty 
of  Government  r^tes  at  certain  locations. 

Accordingly,  it  is  recommended  that 
the  FTR/JTR  rat^  be  used  as  a  baseline 
from  which  both  the  contractor  and  the 
Government  can  proceed.  However,  the 
proposed  rule  wtuld  permit  contractors 
to  propose  alternative  rates  to  those 
prescribed  in  the  FTR/JTR. 

The  FAR  Coiu  cil  is  interested  in  an 
exchange  of  idea )  and  opinions  with 
respect  to  the  rej  ulatory 
implementation  )f  the  Act.  Fat  that 
reason,  the  FAR  :k)uncil  is  conducting 
a  series  of  publia  meetings.  However, 
the  FAR  Council  has  not  scheduled  a 
pubUc  meeting  o^  this  rule  (FAR  case 
94-753).  If  the  ptiblic  believes  sudi  a 
meeting  is  neede  d  with  respect  to  this 
rule,  a  letter  reqi  esting  a  public  meeting 
and  outlining  th(  nature  of  the 
requested  meetii  g  shall  be  submitted  to 
and  received  by  he  FAR  Secretariat  (see 


UMI 


ADDRESSES  caption)  on  or  before  January 
13.  1995. 

The  FAR  Council  will  consider  such 
requests  in  determining  whether  a 
public  meeting  on  this  rule  should  be 
scheduled. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601 .  et  seq. 
because  most  contracts  awarded  to 
small  businesses  are  awarded  through 
sealed  bidding  on  a  firm  fixed  price 
basis.  The  cost  principles  apply  only 
where  contracts  are  based  on  cost  or 
pricing  data;  accordingly,  no  Initial 
Regulatory  Flexibility  Analysis  has  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act 
Such  cominents  must  be  submitted 
separately  and  should  cite  5  U.S.C.  601 
et  seq.  (FAR  case  94-753).  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or.  collections  of  information  from 
ofiierors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  etseg. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement 
Dated:  December  8, 1994 

Capt.  Barry  L.  Cohen,  SC,  USN,    « 

Project  Manager  for  the  Implementation  of 
the  Federal  Acquisition  Streamlining  Act  of 
1994. 

Therefore,  it  is  proposed  that  48  CFR 
part  31  be  amended  as  set  forth  below- 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
part  31  continues  to  read  as  follows: 

Aittiiority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  31.205-46  is  amended  in 
the  introductory  text  of  paragraph  (a)(2) 
by  removing  "paragraph  (a)(3)"  and 
inserting  in  its  place  "paragraphs  (a)(3) 
and  (a)(7)";  and  adding  (a)(7)  to  read  as 
follows: 


31.206-46   Travel  costs, 
(a)*  •  * 
(7)  Contractors  may  propose  an 

.  alternative  set  of  maximum  per  diem 
rates  to  replace  the  rates  prescribed  by 
subparagraph  (a)(2)  of  this  subsection. 
The  contracting  officer  may  approve 
alternative  rates  if  the  contractor 
demonstrates  that  the  alternative  rates 
are  reasonable,  are  derived  from  the 
contractor's  normal  travel  cost 
reimbursement  system,  and  do  not 
exceed  amounts  normally  paid  under 
that  system.  In  order  to  be  allowable,  the 
alternative  rates  must  be  approved  prior 
to  the  inairrence  of  the  travel  costs. 

» •        •        *        •        • 
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FEDERAL  TRADE  COMMISSION 

16CFRPart18 

Guides  for  ttM  Nursery  Industry 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  amendment. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission"),  as 
part  of  its  periodic  review  of  all  its 
guides  and  rules,  announces  that  it  has 
concluded  a  review  of  its  Guides  for  the 
Nursery  Industry  ("Guides"  or  "Nursery 
Guides")  and  has  decided  to  retain  them 
with  certain  modifications.  Specifically, 
the  Commis^on  has  decided  to  amend 
Guide  6  and  the  definitions  section  of 
the  Guides  to  advise  sellers  of  plants 
that  it  is  an  unfair  or  deceptive  act  or 
practice  to  ofiier  for  sale  or  to  sell  plants 
collected  from  the  wild  state  without 
disclosing  that  fact,  with  the  proviso 
that  plants  propagated  firom  plants 
lawfully  collected  from  the  wild  state 
may  be  designated  as  "nursery- 
propagated."  The  Commission  has  also 
decided  to  amend  Guides  1-8  to  update 
their  legal  terminology  with  terms  that 
the  Commission  presently  uses. 

EFFECTIVE  DATE:  February  13, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terrence ).  Boyle,  Attorney,  (202)  326- 
3016.  Division  of  Enforcement,  Bureau 
of  Constuner  Protection.  Federal  Trade 
Commission,  Washington.  D.C.  20580. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Niu'sery  Guides  were  issued  by 
the  Commission  in  1979.^  These  Guides 
address  numerous  sales  practices  for 
outdoor  plants,  trees  and  flowera, 
including  deceptive  claims  as  to 
quantity,  size,  grade,  kind,  species,  age, 
maturity,  condition,  vigor,  hardiness, 
growth  ability,  price  and  origin  or  place 
where  grown.  c5n  March  25, 1993,  the 
Commission  published  a  Notice  in  the 
Federal  Register  soliciting  comment  on 
the  Guides.^  Specifically,  the 
Commission  soUdted  comments  on  the 
costs  and  benefits  of  the  Guides  and 
their  regulatory  and  economic  effect  (see 
Part  B  below)  and  on  a  proposed 
amendment  to  the  Guides  submitted  by 
the  Natiual  Resources  Defense  Council 
and  others  (see  Part  A  below).  The 
comment  period  closed  on  May  26, 
1993.  In  response  to  the  Notice  the 


37  comments, 
in  Part  II  below. 


'  Industry  guides  ara  adiniiiistrative 
intwpieutions  of  Uwt  administerad  by  the 
Commission  for  th«  guidance  of  the  public  in 
conducting  its  afliirs  in  confocoiity  with  legal 
requirements.  16CFR  1.5. 

'SaFR  16139. 


Commission  redeived 
They  are  discus  ted 

A.  The  Amendn  \ent  Petition 

On  October  1  i,  1991,  the  Natural 
Resources  Defer  se  Coimcil  (NRDC) 
requested  for  its  slf  and  teir  other 
organizations  ^  fiat  the  Commission 
amend  Guide  6  end  the  definitions 
section  of  the  Nursery  Guides.  The 
petitioners  asked  the  Commission  to  . 
narrow  signifies  ntly  the  one  exception 
to  the  Guides'  n  quirement  that  plants 
collected  from  tpe  wild  be  identified  as 
such.  Guide  6  presently  exempts  from 
this  wild-origin  {disclosure  requirement 
wild-collected  {ilants  that  have  been 
grown  in  a  nurwry  for  a  full  growing 
season.*  Such  plants  could  be  called 
"Nursery-grown"  imder  the  Guides 
because  the  Guides  defined  the  term 
"nursery-grownj  stock"  to  include  both 
plants  propagatfd  and  cultivated  in 
nurseries  and  Mid-collected  plants 
grown  in  nursenes  for  a  full  growing 
season.' 

The  petitionefs  contended  that  Guide 
6's  exception  to  the  wild-origin 
disclosure  requvement  for  wild- 
collected  plants  grown  in  nurseries  for 
a  growing  seaso  i  and  the  Guides' 
definition  of  thq  term  "Nursery-grown 
stock"  can  cause  consumer  confiision 
about  the  origins  of  plants  being  offered 
for  sale  and  contribute  to  the 
endangering  of  several  species  of  wild 
plants.  The  petitioners  argued  that  many 
consumers,  for  Environmental  reasons, 
do  not  want  to  ourchase  any  plants 
collected  from  me  wild  at  any  stage  of 
their  existence.  Buch  consumers  are 
only  willing  to  f  uy  plants  that  have 
been  propagated  in  nurseries.  Because 
the  present  Guides  allow  both  nursery- 
propagated  and  jsome  wild-collected 
plants  to  be  called  "Nursery  Grown," 
consumers  are  unable  to  tell  whether  a 

'  NRDC  was  joine«  in  itt  petition  by  the  • 
following:  California  Native  Plant  Society  (CNPS); 
Environmental  Defease  Fund  (EOF);  Garden  Club  of 
America  (GCA);  Mt.  Cuba  Center  for  the  Study  of 
Piedmont  Flora  (MCpPF);  National  Audubon 
Society  (NAS);  Natii  e  Plant  Society  of  Oregon 
(NPSO);  Native  Can  sns  (of  Greenback.  Tennessee) 
(NGGT);  New  Englai  d  Wild  Flower  Society.  Inc. 
(NEWFS):  Niche  Gaj  dens  Nursery  of  Chapel  Hill, 
North  Carolina  (NGlf );  Traffic  U.S.A.  (T-USA). 

"Guide  6, 16  CFR  18.6.  entitled  "Plants  collected 
from  the  wild  state,"  reads  as  follows:  "It  is  an 
unfair  trade  practica-to  sell,  offer  for  sale,  or 
distribute  industry  (voducts  collected  from  the  wild 
state  without  disclotfng  that  they  were  collected 
from  the  wild  state:  Provided,  however,  That  if 
collected  plants  are  |rown  in  the  nursery  row  for 
at  iaast  one  growing  aeason  before  being  marketed, 
such  disclosure  is  not  required.  (Guide  6)" 

>  Section  18.0  of  the  Guides.  16  CFR  18.0,  entitled 
"Definitions,"  includes  the  following  deHnition: 
"'Nursery-grown  stock."  Plants  propagated  and 
grown  under  cultivation,  or  plants  transplanted 
from  the  wild  and  g^iwn  under  cultivation  for  at 
least  one  full  growing  season." 


plant  described  as  "Nursery-Grown" 
was  actually  collected  firom  the  wild. 

The  petition  requested  that  the: 

Commission  amend  its  Guides  for  The 
Nursery  Industry  to  prohibit  use  of  the 
misleading  term  "nursery  grown"  and 
require  that  plants  labeleid  as 
"propagated"  be  grown  from  seeds, 
cuttings,  callus  tissue,  spores  or  other 
propagules  (bulblets,  bulbils,  single 
cells,  leaves)  under  controlled 
conditions. 

The  original  petition  did  not  propose 
specific  amendment  language.  The 
petitioners  expected  discussions  among 
interested  parties  would  first  be 
necessary  before  specific  amendment 
language  coxild  be  suggested.  The 
essence  of  the  petitioners'  request, 
however,  was  to  have  the  Rule 
henceforth  require  plants  collected  fitun 
the  wild  but  then  grown  in  a  nursery  for 
a  full  growing  season  to  be  identified  as 
wild  collected.  The  Rule  would  no  ■ 
longer  allow  them  to  be  called  "nursery 
grown."  Only  those  plants  propagated 
and  grown  in  nurseries  would  be 
exempt  bom  the  wild-collected 
disclosure  requirement  The  petitioners 
also  asked  that  the  Guides  make  clear 
under  what  conditions  plants  may  be 
designated  "nursery  propagated"  by 
projposing: 

Tlie  term  "controlled  conditions" 
would  include  open  beds  on  one's 

f>roperty  (including  rented  property)  as 
ong  as  the  propagator  is  engaging  in 
efforts  to  promote  propagation  and 
growth  of  the  plants.  e.g.,  weeding: 
fencing  out  deer,  rabbits,  or  other  wild 
animals;  Watering;  or  providing 
fertilizer.  ■ 

On  May  21, 1992,  the  American 
Association  of  Nurserymen  (AAN),  the 
nursery  industry  trade  association, 
wrote  to  the  Commission  stating  its 
support  for  the  petitionera'  request  and 
offered  for  consideration  specific 
amendment  language.*  AAN  urged  that 
the  Commission  amend  Guide  6  to 
delete  the  exception  to  the  wild  origin 
disclosure  requirement  for  "Nursery 
Grown"  stock.  Further,  AAN  urged 
restricting  use  of  the  term  "Nursery 
Propagated"  to  just  those  plants  actually 
grown  in  nurseries  from  seeds  or  other 
propagules  and  specifying  that  any 
plant  propagated  in  a  nursery  from  a 
plant  lawfully  collected  from  the  wild  is 
to  be  considered  "nursery  propagated." 

AAN  explained  that  at  the  time  the 
Guides  were  adopted  the  critical  issue 
with  respect  to  plants'  origins  was  to 
protect  consumers  frtnn  inferior  plant 
specimens.  Plants  fieshly  gathered  from 


*Tbis  latter,  along  with  the  original  petition,  was 
placed  on  the  public  record  and  described  in  the 
Faderal  RacMar  NoUce. 
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the  wild  often  die  shortly  afterwards 
due  to  Aeir  weakened  condition 
following  the  collection  process.  Ctiide 
6  was  written  to  prevent  the  omission  of 
the  material  fact  of  recent  wild- 
collecting  and  thereby  protect 
consumers  from  inadvertently 
purdiasing  freshly  collected  wild 
plants.  In  recent  jrears.  however,  plant 
consumers  have  developed 
environmental  concerns  that  fifteen 
years  ago  were  not  known  by  the 
Commission.  As  a  result,  AAN  stated 
that  over  time  the  disclosure  allowed  by 
Guide  6  to  permit  consumers  to 
distinguish  newly  collected  wild  plants 
fit)m  nursery-propagated  plants  or  wild- 
collected  plants  diat  have  been  grown  in 
a  nursery  for  a  full  growing  season  has 
become  misleading.  Some  consumers 
now  object  to  buying  any  wild-collected 
plants,  not  because  of  the  harm  that  the 
collection  processes  may  have  caused 
the  particular  plants  being  sold,  but 
because  of  the  harm  the  collection 
processes  may  be  causing  the  plant 
species  in  general  and  the  environment. 
AAN  therefore  proposed  the  following 
specific  language  to  amend  Guide  6: 
It  is  an  unfair  trade  invctice  to  sell, 
offer  for  sale,  or  distribute  iitdustry 
products  collected  from  the  wild  state 
without  disclosing  that  th^  were 
collected  from  the  wild  state;  provided, 
however,  that  plants  propagated  from 
plants  lawfully  collected  from  the  wild 
state  are  reeognised  and  may  be 
designated  as  nursery-propagated. 

AAN  argued  that  tne  above  language 
would  reserve  the  ambiguity  in  the  term 
"nursery-grown"  that  troubles 
petitioners  (i.e.,  was  the  plant  collected 
from  the  wild  state  and  grown  in  a 
nursery  for  a  full  growing  season  or  was 
the  plant  propagated  in  a  nursery  from 
a  wild-collected  plant?).  At  the  same 
time  it  avoids  an  ambiguity  from  arising 
over  the  meaning  of  the  term  "plants 
propagated"  by  recognizing  that  for  all 
plants  under  connderation  there  had  to 
have  been  an  initial  propagative  stock 
obtained  from  the  wild.  AAN  argued 
that  succeeding  generations  of  such 
plants  should  be  distinguished  from  the 
initial  stocks  and  that  the  Guides  should 
exempt  &t)m  the  wild-origin  disclosure 
requirement  only  the  succeeding 
generations  that  have  been  propagated 
and  grown  in  maseries.  Only  such 
plants  should  be  allowed  to  be  sold  as 
"Nursery  PropMated." 

The  Federal  Register  Notice  described 
the  amendmsit  proposals  and  sought 
comment  on  sixteen  questions  asking 
about  the  extent  of  wild-collecting,  the 
degree  consumers  are  concerned  about 
knowing  the  origins  of  the  plants  they 
purtjiase.  the  interpretation  consiuners 
give  to  the  term  "nursery-grown,"  the 


identities  of  plant  species  that  are  now 
commonly  wild-collected,  the 
likelihood  that  continued  mid- 
collecting  of  these  plants  might 
endanger  the  chances  of  the  species 
surviving,  and  the  costs  and  benefits 
associated  with  amending  this  Guide 

B.  Regulatory  Review 

As  part  of  the  Commission's  ongoing 
project  to  review  all  its  guides  and  rules, 
the  Federal  Register  Notice  that  sought 
comment  on  the  amendment  proposal 
for  the  Guides  also  included  questions 
about  the  costs  and  benefits  of  the 
guides  and  their  r^ulatoiy  and 
economic  impact.  "The  Notice  also  asked 
three  general  questions  about  the 
environmental  impact  of  the  Nursery 
Guides,  the  relationship  of  those  Guides 
to  statutes  and  treaties  that  cover  the 
same  subject  matter,  and  any  changes 
since  1979  in  consumer  perceptions  or 
preferences  about  products  covered  by 
those  Guides. 

II.  CoaHBenCs  Received 

The  Commission  received  comments 
from  36  individuals  and  organizations. 
Of  the^,  23  were  bam  individuals 
interested  in  gardening.  The  others  were 
bom  state  or  federal  government 
officials,  gardening  publications. 
membeK  of  the  nursery  industry,  and  a 
garden  club  officer.^ 


fOOl 
•002 

•003 


•004 
•005  . 
•006. 


•007 
•008 
•009 


•010 


•Oil 


•012 
•013 
•014 


WHliam  A.  Niering.  Professor  of 
Botony.  Department  of  Botony  Con- 
nactictit  Co<lage.IWANi. 

RJchard  W.  Ughty.  Director.  Mt  Cuba 
Center  For  The  Study  CM  Piedmont 
Flora  IMCCSPFi  One  of  the  petition- 
er*. 

RitJurd  L  Krueg^.  EnviniaaMntal 
EducatRwi  Coordinator,  Connecticut 
Department  of  Enriromnenlal  Pro- 
tection (RLKl. 

Susan  M.  Smith  {SMSi 

Joan  L.  Faust  IJLF|. 

Marilyn  Magid.  Chairman.  Conserva- 
tion Committee,  The  Garden  aub  of 
Anwica  (GCAJ.  One  of  ibe  pMiiion- 
er*. 

Ellen  McMahon  (EMcMJ 

r,arisse  S.  Willemsen  ICSW] 

Kelly  Keams.  Natrve  Plant  Manage- 
ment Specialist.  Wiacomin  Dapart- 
meot  of  Natural  Resowroes  (KK| 

Aimlee  O.  Laderman.  Lecturer  ia  Wet- 
land Ecology.  School  of  Forestry 
and  Environmental  Studies.  Yaie 
Uainrsity  |ADL|. 

Faidi  Thompson  Campbell.  Natwal 
Resources  Defense  Council  INRDQ 
One  of  the  petitioners. 

Mrs.  Donald  C.  McClure  IDCMeQ 
Zatia  E.  Ellshoff  (ZEE|. 
Tbooias  Morley  {TMI 


'One  person.  Aimlee D.  Laderman.  suboutted 
two  comments.  The  list  of  commentators  below 
includes  the  document  number  for  the  public 
record  assigned  each  commem,  the  name  of  (and  aa 
abbreviation  for)  the  commentator,  and  (when 
included  in  the  comment  or  otherwise  made  known 
to  the  Commission)  a  general  description  of  the 
person  or  organization  making  the  comment. 


•<"5 David  Morgan.  Editor.  Nuisery  Man- 
ager: The  Nation's  Magazine,  for 
Nunarias,  Cardan  Centers  ft 
Landscapers  |0M1. 

•016 Sally  D.  Pettit  ISPU    _ 

•O'^ Scott    Weber.    Co-Owner     Bloestem 

Farm:  Native  Wildflowen  »  Grasses 
[SWl. 

•OW Tari   Dunn.   Asaociate  Editor    Hotti- 

ctillure:  The  Magaxiae  of  Americas 
Gardfhing  ITD). 

**"' Craig  J.  Ragelbrugge..  Director  of  Regg- 

Ulory  Affairs  and  Grower  Serrtces 
American  Aaaocialton  of  Nunerj- 
men  |AAN|  loiaad  in  the  petition 

•020       -     Patrick  Smith  IPS). 

•021  - Anne  N.  CUrt  lAMQ 

•022 Marilyn  Oitt  |MO|. 

•023       _     Gk>ria  C.  Jones  (OCJJ 

•024 Sabacca  Baattia  IRBJ 

•025 _      Nina  Peyton  INP]. 

•026  - Calvert  J.  Armbrecht  (QAI 

•027       ,.    LouiM  H.  Htadreth  ILHHl 

•028  „.     Stuart  Swift  (SSJ. 

•029  ..._..  Sally  L.  White.  Coosarvatioo  Commit- 
tee. Colorado  Native  Plaat  Soctet* 
f^Wl 

•030  Janaifer  McAaUs  (IMcA]. 

•031  _ Katharine  P  Mackie  (KPMj. 

•032 David  S.  Longland.  Executive  Dtractar 

New  England  Wild  Flower  Society 
INEWFSI.  One  of  the  petitione«. 

•033 Charles  Thomas.  Presidiuit.  Mailorder 

Aiaociaiian  of  Nurseries  fCT|. 

•034 -     Gracie  Harisoa  (GHl. 

•035 Wayne  L.  Mitchell.  Acting  Chief.  «-  ' 

fice  of  ICtTES]  Scientific  Authority 
United  States  Department  of  the  to- 
tor>ar(WLMl. 

«>36  Mary  E.  Morris  iMEMl. 

•037 Aimlee  D.  Laderman.  Lecturer  in  Wet- 
lend  Ecology  School  of  Forestry 
and  Eovironmental  Sladies.  Yale 
University  iADL). 

The  comments  addressed  only  the 
proposal  to  amend  Guide  6.  No' 
comment  responded  to  any  of  the 
regulatory  review  questions*  Four  of 
the  comments  were  letters  from  the 
petitioners  supporting  their  proposal.*  A 
fifth  comment  was  a  foilow-up  letter 
from  the  American  Association  of 
Nurserymen." 

The  comments  from  the  petitioners 
and  .VAN  stated  that  they  had  reached 
agreement  among  themselves  in 
requesting  that  the  Commission  adopt 
the  spedfically  worded  amendment  that 
AAN  had  proposed  and  that  the 
Commission  amend  the  definitions 
section  of  the  Guides  by  deleting  the 
present  definition  for  "Nursery-grown 
stock"  and  adding  instead  the  following 
two  new  definitions: 

'Nursery  propagated  stock  Plants 
propagated  and  grown  under 
cultivation,  including  plants  propagated 
from  plants,  seeds,  or  cuttings  lawfully 
collected  from  the  wild  state. 

'Propagation'  Plants  gnmm  from 
seeds,  cuttings,  callous  tissues  or  other 
plant  tissues,  spores  or  other  propagules 


"For  the  tew  of  the  questions  see  the  MarLh  n 
1993.  Federal  aegiitar  Nolica 

'MCCSPF.  #002,  1-2.,  CCA.  aOOC.  I  WlJCaOU 
1-9;  NEWFS.  aoaa.  1-1 1 

'"AAN.aoig.  1-*. 
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uiktar  cmitrollMl  conditions.  'Under 
ooDtrolled  omditions'  means  in  a  non- 
natural  «nviranment  that  is  intensely 
manipulated  by  human  intervention  for 
the  purpose  of  producing  selected 
species  or  hybrids. 

Twenty*tnree  conunents  simply  urged 
the  Commission  to  help  protect  the 
environment  and  plant  species  now 
being  wild-collected  by  amending  Guide 
6-as  petitioners  have  nqautad,  but  not 
ansvrering  any  of  the  specific  questions 
of  the  Federal  Ragistar  Notice.  ■■  The  8 
remaining  commentators  also  urged  the 
Commission  to  adopt  die  propoMd 
amendments,  contending  that  many 
consumers  are  increasingly  becoming 
concerned  with  the  eSiact  that  wild- 
collecting  of  plants  is  having  on  the 
chances  of  survivaTof  several  popular 
spedes.  In  response  to  a  question  in  the 
Notice,  four  of  these  comments 
identified  vrild-collected  plants  that  are 
presently  being  sold  in  nurseries.  ■>  For 
example,  Marilyn  Ortt  wrote  that 
Cypripedium  calcetdus  var.  pubescens 
is  currently  listed  as  "Potentially 
Threatened"  by  the  State  of  Ohio,  but 
sells  at  retail  for  $7-fl  in  southern 
Ohio. '3 

The  other  four  comments  provided 
examples  of  the  price  difTerences 
existing  between  wild-collected  and 
nursery-propagated  specimens  of  the 
same  p\ant  species  and  offered 
explanations  for  such  difiierences.  *<  For 
example,  when  collected  from  the  wild, 
orchids  typically  cost  less  than  $1 , 
while  on±ids  propagated  from  tissue 
culture  or  seed  and  dten  grown  to 
maturity  in  nurseries  can  cost  $15  or 
more.* 3  Such  price  difierences  exist 
primarily  because  of  the  great  difBculty 
so  far  experienced  in  getting  certain 
popular  wild  plants  to  propagate  and 
grow  in  nurseries  or  because  of  the 
amount  of  time  and  labor  necessary  to 
raise  such  plants  to  a  point  when  they 
are  suitable  for  sale.  One  commentator 
died  the  popular  plant,  TriUium.  which 
is  rarely,  if  ever,  nursery-propagated 
because  it  takes  seven  years  to  grow 
before  blossoming.  **  None  of  the 
conunents,  however,  provided  any  data 
regarding  what  increased  costs  there 


might  be  for  retailors  if  the  Gwdes  no 
longer  exempted  90m  the  wild-origin 


"WAN.  fOOl,  1;  RLIC #003. 1;  SMS. #004. 1;  JLF. 
•006. 1:  EMcM.  #007. 1:  CSW.  lOOe.  1-2;  AOL. 
•010. 1:  WLM.  #035. 1-3S:  DCMcC  •012. 1-2;  TM. 
•014. 1;  SP.tOlft.  1:  ANC.*e21.  l:Gq.  •023, 1; 
RB.  •024. 1;  MP.  M>25. 1:  QA.  •02«.  1:  LHH.  (Oa?. 
1:  SS.  MUS.  1:  SLW.  •02S,  1;  KPM.  •031. 1;  CT. 
•033. 1:  CH.  1034. 1-2;  MEM.  mm.  1:  AOL.  WIS?. 
1. 

"SW,  1017.  1;  PS.  »020.  1-2;  MO.  4022. 1-2: 
JMcA.  •030.  1. 

"MO.  •022.1. 

"WC,  MMM.  1-3;  2tE,  #013. 1-3:  TO.  1018. 1-5: 
WLM.  •OSS.  1-30. 

>'  iCK.  Mioe.  2.  S«e  also  TO.  tOlS.  2-3. 

'"PS.  •020.  1. 


disclosure  reqi 
collected  plants 
nurseries  for  a  ' 

The  United  Stai 
Interior  also  sub 


lent  those  wild- 
it  had  grown  in 
jgrowring  season. 
Department  of  the 
ted  a  comment 
fevering  the  petitioners'  proposal  to 
amend  the  Guidesjto  narrow  the 
exception  to  the  wild-origin  disclosure 
requirement  It  attached  copies  of 
pertinent  sections  of  the  Convention  on 
International  Trade  in  Endangered 
Spedes  of  Wild  Fauna  and  Flora 
(CITES),  the  Endangered  Spedes  Act  of 
1973  (ESA),  as  amended,  and  the  Lacey 
Act,  all  of  which  a^  concerned  with 
protecting  endangered  spedes  of 
animals  and  plenty.  These  show  that 
revising  the  Guidek  to  use  the  word 
"propagated"  rather  than  "grown" 
would  be  consistent  with  the 
terminology  of  that  treaty  and  those 
statutes.'^  The  comment  stated  that  the 
Commission's  Guides  "are  useful  for 
plant  conservation^"  The  kinds  of  plants 
covered  by  the  Gu^es,  and  of  concern 
to  the  petitioners,  Sre  not  (yet) 
endangered  and  thferefore  not  among 
those  that  specifically  come  under  that 
treaty  or  those  statutes.  The  comment 
nonetheless  statedfthat  amending  the 
Guides  as  requested  would  be  "an 
important  force  to  help  keep  the  trade 
away  from  overus^  of  wild  specimens." 

m.  Conclusion 

Although  none  qf  the  comments 
specifically  addre»ed  the  regulatory 
review  questions,  no  comment 
suggested  that  selltrs  have  experienced 
any  difficulties  in  Complying  with  the 
Guides.!"  The  Commission  infers  that, 
because  all  the  commentators  urged  the 
Commission  to  amend  the  Guides  as 
petitioners  have  requested,  they  all 


favor  retaining  thek 
Commission  there! 
regulatory  review  ( 
dedding  to  retain  I 
All  the  commeni 


luides.  The 
ire  has  conduded  its 
)f  the  Guides  by 
'lem. 
urged  that  the 
Guides  be  amended  as  the  petitioners 
have  requested. "  '^he  Commission  has 
determined  to  revise  the  Guides 
because,  as  presenfly  written.  Guide  6 
and  the  definition  if  the  term  "Nursery- 
grown  stock"  do  n  A  allow  consumers  to 


•^WLM.  toss.  1-2. 

"Although  it  did  not  respond  to  particular 
questions,  the  United  Slates  Departmant  of  the 
Interior  stated  in  its  comment  its  desire  to 
"encourage  the  Federal  trade  Commission  to 
continue  16  CFR  part  ill— Guides  for  the  Nursery 
Industry."  Ibid.,  2.         '< 

'•The  Notice  soliciting  conunents  on  the  Guides 
(58  FR  16139.  March  25. 1993)  quoted  both  the 
petitioners'  general  raqutoat  that  Guide  6  be 
amended  and  the  specif  c  amendment  proposals 
that  AAN  requested  and  that  the  petitioners  later 
supported. 


distinguish  between  plants  that  were 
prop^ated  in  nurseries  and  those  that 
were  collected  from  the  wild  state  and 
then  grown  in  a  nursery  for  a  full 
growing  season.  Under  the  present 
Guides,  both  kinds  of  plants  may  be 
designated  as  "nursery-growm."  which 
may  inadvertently  mislead  consumers 
about  the  origin  of  the  plants.  When  the 
Guides  were  issued  there  may  have  been 
no  deception  involved  in  so  combining 
nursery-propagated  and  wild-gathered- 
but-nursery-cultivated  plants  in  a  single 
category  called  "nursery-grown  stock." 
The  Commission  now,  however,  knows 
there  are  substantial  numbers  of 
consumers  opposed  to  buying  any  wild- 
coUeded  plants  because  they  believe 
that  such  collection  processes  are 
endangering  the  survival  of  various 
plant  species  and  damaging  the 
environment.  To  them,  a  frdlure  to 
disclose  that  plants  were  originally 
coUeded  from  the  wild  would  be  an 
omission  of  material  foct.  The  industry 
itself  (AAN)  appears  to  concur  in  this 
view.  Accordhigly.  the  Commission's 
original  interpretation  of  Section  5(a)  of 
the  FTC  Act  as  it  pertains  to  this  issue 
is  being  revised  to  refled  changes  in 
what  is  material  to  consumers  when 
purchasing  plants. 

The  amendments  proposed  by  AAN 
and  the  petitioners  would  permit  (mly 
those  plants  actually  propagated  in 
nurseries  to  be  exempt  from  the  Guides' 
wild-origin  disdosure  requirement. 
Those  sellere  who  have  lawfully 
colleded  plants  from  the  wild  will  have 
to  disclose  this  fad,  even  if  the  plants 
have  later  been  grown  in  a  nursery  for 
a  full  growing  season.  Sellers  will, 
however,  be  free  to  add  to  the  wild- 
origin  disdosure  a  statement  that  the 
plant  has  been  grown  in  a  nursery  for 
a  full  growing  season,  if  they  wish.  By 
defining  what  is  meant  by  "propagated" 
and  "propagation,"  the  proposed 
amendments  also  will  clarify  that  it  is 
only  the  plants  being  offered  for  sale, 
not  those  from  which  they  are 
descended,  that  are  subjed  to  the 
Guides'  disclosure  requirement. 

The  Commission,  however,  has 
concluded  that  the  words  "are 
recognized  and"  that  the  petitioners 
included  in  their  proposed  amendment 
to  Guide  6  are  neither  necessary  nor 
helpful  and  therefore  has  omitted  them. 
The  Commission  also  is  using  slightly 
revised  wording  for  the  two  proposed 
new  definitions  for  the  Guides  so  that: 
(1)  Each  definition  consists  of  just  one 
senteuce;  (2)  the  two  terms  being 
defined  are  for  words  actually  used  in 
the  Guides  rather  than  variants  of  them 
(i.e.,  define  "nursery-propagated"  rather 
than  "nursery-propagated  stock"  and 
"propagated"  rather  than 
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•propagation");  and  (3)  the  definitions 
do  not  use  a  wmd  that  is  itself  part  of 
the  term  being  defined  (i.e.,  do  not  use 
the  word  "propagated"  in  the  definition 
of  the  term  "nursery-propagated"). 

Lastly,  the  Commission  is  revising 
§§  18.1(a).  18.2(a)-{b).  18.3(a),  18.4(a)- 
(b),  18.5, 18.6,  ie.7{ah(b),  and  18.8(a)- 
(b)  of  the  Guides.  Spedfically,  the 
Commission  is  deleting  from  the  Guides 
the  expressions  "it  is  an  unfeir  trade 
practice"  and  "has  the  capacity  and 
tendency  or  effect  of  deceiving 
purchasers"  that  the  Commission  no 
longer  uses  in  its  orders,  rules  w  guides. 
The  Commission  is  bringing  these 
Guides  up  to  date  by  substituting  the 
language  "it  is  an  unfair  or  deceptive  act 
or  practice"  and  "misrepresents  diredly 
or  by  implication."  See  the 
Commission's  1983  Statement  on 
Deception  found  in  the  appendix  to 
Cliffdale  Associates,  103  F.T.C.  110. 174 
(1984). 

List  of  Subjects  in  16  CFR  Part  18 

Advertising,  Nursery,  Unfair  or 
deceptive  acts  or  practices. 

Text  of  Amendments 

For  the  reasons  set  forth  in  the 
preamble,  16  CFR  Part  18  is  amended  as 
follows: 

PART  18— GUIDES  FOR  THE 
NURSERY  INDUSTRY 

1.  The  authority  citation  for  part  18  is 
revised  to  read  as  follows: 

Authority.  Sees.  5. 6  FTC  Act;  38  Stal.  719. 
721: 15  U.S.C  45.  46. 

2.  Section  18.0  is  amended  by 
removing  the  paragraph  Nursery-grown 
stock,  and  by  adding  the  following 
definitions: 

f18.0    Definitions. 

*        »        *        •        • 

Nursery-propagated.  Reproduced  and 
grown  imder  cultivation,  including 
reproduced  and  grown  imder 
cultivation  from  plants,  seeds  or 
cuttings  lawfully  collected  from  the 
wild  state. 

Propagated.  Reproduced  from  seeds, 
cuttings,  callus  or  otho*  plant  tissue, 
spores  or  other  propagules  under  a 
controlled  environment  that  is  intensely 
manipulated  by  human  intervention  for 
the  purpose  of  producing  seleded 
spedes  or  hybrids. 

3.  Section  18.1  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

f18.1    Deception  (general). 

(a)  It  is  an  unfair  or  deceptive  act  or 
practice  to  sell,  offer  for  sale,  or 
distribute  industry  products  by  any 
method  or  under  any  dnnunstance  or 


condition  that  misrepresents  directly  or 
by  implication  to  purchasers  or 
prospective  purchasers  the  products 
with  respect  to  quantity,  size,  grade, 
kind,  species,  age.  maturity,  condition, 
vigor,  hardiness,  number  of  times 
transplanted,  growth  ability,  growth 
characteristics,  rate  of  growth  or  time 
required  before  flowering  or  fruiting, 
price,  origin  or  place  where  grown,  or 
any  other  material  aspect  of  the  industry 
product 

4.  Section  18.2  is  amended  by  revising 
paragraphs  (a)  and  (b)(1)  and  (2)  to  read 
as  follows: 

f18.2   Deception  through  use  of  names. 

(a)  In  the  sale,  offering  for  sale,  or 
distribution  of  an  industry  product,  it  is 
an  imfair  or  deceptive  act  or  practice  for 
any  industry  member  to  use  a  name  for 
such  product  that  misrepresents  directiy 
or  by  implication  to  purchasera  or 
prospective  purchasers  its  true  identity. 

(b)  Subject  to  the  foregoing: 

(1)  When  an  industry  product  has  a 
generally  recognized  and  well- 
established  common  name,  it  is  proper 
to  use  such  name  as  a  designation 
therefor,  either  alone  or  in  conjunction 
with  the  correct  botanical  name  of  the 
product. 

(2)  When  an  industry  produd  has  a 
generally  recognized  and  well- 
established  common  name,  it  is  an 
unfair  or  deceptive  act  or  practice  for  an 
industry  member  to  adopt  and  use  a 
new  name  for  the  product  unless  such 
new  name  is  immediately  accompanied 
by  the  generally  recognized  and  well- 
established  common  name,  or  by  the 
correct  botanical  name,  or  by  a 
description  of  the  nature  and  properties 
of  the  product  which  is  of  sufficient 
detail  to  prevent  confusion  and 
deception  of  purchasers  or  prospective 
purchasers  as  to  the  true  identity  of  the 
produd. 
•        *        •        •        • 

5.  Section  18.3  is  amended  by  revising 
the  mtitxluctory  text  and  paragraph  (a) 
to  read  as  follows: 

{18.3    Substitution  of  product*. 

With  respect  to  industry  products 
offered  for  sale  by  an  industry  member, 
it  is  an  unfair  or  deceptive  act  or   ' 
practice  for  any  member  of  the  industry: 

(a)  To  ship  or  deliver  industry 
products  which  do  not  conform  to 
representations  made  prior  to  securing 
the  order  or  to  specifications  upon 
which  the  sale  is  consummated,  without 
advising  the  purchaser  of  the 
substitution  and  obtaining  the 
purchaser's  consent  thereto  prior  to 
making  shipment  or  delivery,  where 


failure  to  advise  would  be  misleading  to 
purchasers;  or 

*  »        •        •        • 

6.  Section  18.4  is  amended  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows 

f18.4   sue  and  grade  designetions. 

(a)  In  the  sale,  offering  for  sale,  or 
distribution  of  industry  products,  it  is 
an  unfair  or  deceptive  act  or  practice  for 
an  industry  member  to  use  any  term, 
designation,  number,  letter,  mark,  or 
symbol  as  a  size  or  grade  designation  for 
any  industry  product  in  a  manner  or 
under  any  drcumstance  that 
misrepresents  directly  or  by  implication 
to  purchasers  or  prospective  purchasers 
the  actual  size  or  grade  of  such 
products. 

(b)  Under  this  section  industry 
members  offering  lining-out  stock  for 
sale  shall  specify  conspicuously  and 
accurately  tiie  size  and  age  of  such  stock 
when  failure  to  do  so  may  misrepresent 
directiy  or  by  imphcation  such  stock  to 
purchasers  or  prospective  purchasers. 

*  *        •        ♦        • 

7.  Section  18.5  is  amended  by  revising 
the  introductory  text  to  read  as  follows: 

§18-5    Deception  as  to  Mooming.  fruiting, 
or  growing  ability. 

In  the  sale,  offering  for  sale,  or 
distribution  of  industry  products,  it  is 
an  unfair  or  deceptive  act  or  practice  for 
any  industry  member  to  misrepresent 
directly  or  by  implication  to  purchasers 
or  prospective  purchasers  the  ability  of 
such  products: 

*  •        •        •        • 

8.  Section  18.6  is  revised  to  read  as 
follows: 

}  18.6    Plants  collected  from  ttie  wild  stele. 

It  is  an  unfair  or  deceptive  ad  or 
practice  to  sell,  offer  for  sale,  or 
distribute  industry  products  collected 
fixim  the  wild  state  without  disclosing 
that  they  were  collected  from  the  wild 
state;  provided,  however,  that  plants 
propagated  in  nurseries  from  plants 
lawfully  collected  from  the  wild  state 
may  be  designated  as  "nursery- 
propagated."  (Guide  6) 

9.  Section  18.7  is  revised  to  read  as 
follows: 

§18.7    Misrepresentation  as  to  character  of 
tHJSiness. 

(a)  In  the  sale,  offering  for  sale,  or 
distribution  of  industry  products,  it  is 
an  unfair  or  deceptive  act  or  practice  for 
any  industry  member  to  represent  itself 
directly  or  by  implication  to  be  a  grower 
or  propagator  of  such  products,  or  any       j 
portion  thereof,  or  to  have  any  other  , 

experience  or  qualification  either 
relating  to  the  growing  or  propagation  of 
such  products  or  enabling  the  industry 
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member  to  be  of  a^stanoe  to 
purchasers  or  prospective  purcliaseis  in 
the  selection  by  them  of  the  kinds  or 
types  of  products,  or  theplacemoit 
thereof,  when  such  is  not  the  feet,  or  in 
any  other  manner  to  misrepresent 
directly  or  by  implication  the  character, 
nature,  or  extent  of  the  industry 
membw's  business. ' 


;  Among  practices  subject  to  the 
inhibitions  of  this  section  is  a  representation 
by  an  industry  member  to  the  effect  that  he 
is  a  landscape  architect  when  his  training, 
experience,  and  knowledge  do  not  qualify 
him  for  such  representatioiu 

(b)  It  is  also  an  unfair  or  deceptive  act 
or  practice  for  an  industry  member  to 
use  the  word  "guild,"  "club," 
"association."  "council,"  "society," 
"foundation."  or  any  other  word  of 
similar  import  or  meaning,  as  part  of  a 
trade  name,  or  otherwise,  in  such  a 
manner  ur  under  such  circumstances  as 


■11  ti' 


to  indicate  or 

other  than  a  coinmerdal 

operated  for 

in  lad,  or  so  as 

prospective 

material  respec : 

10.  Section 
follows 
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prtSt 


pufch 


ply.that  its  business  is 
enterprise 
,  unless  sut^  be  true 
to  deceive  purdiasers  or 
'  asers  in  any  other 
(Guide  71 
.8  is  revised  to  read  as 


$18.8    Oeceptiah  a*  to  origiii  or  aourG*  of 
Industry  produc  i. 

(a)  It  is  an  unfair  or  deceptive  act  or 
practice  to  sellJoffer  for  sale,  or 
advertise  an  industry  product  by 
misrepresentin ;  directly  or  by 
implicatibn  the  origin  or  source  of  such 
product  to  pun  basers  or  prospective 
purchasers  (e.gj,  by  use  of  the  term 
"Holland"  to  describe  bulbs  grown  in 
the  U.S.A.);  provided,  however,  that 
when  a  plant  h  is  an  accepted  common 
name  \hat  incoi  porates  a  geographical 
term  and  such  I  enn  has  lost  its 
geographical  si  jniflcance  as  so  used,  the 


mere  use  of  such  common  names  does 
not  constitute  a  misrepresentation  as  to 
source  or  origin  [e.g.,  "Colorado  Blue 
Spruce,"  "Arizona  Cypress,"  "Black 
Hilb  Spruce,"  "California  Privet," 
"Japanese  Barberry,"  etc.). 

(b)  It  is  also  an  unfair  or  deceptive  act 
or  practice  to  advertise,  sell,  or  ofier  for 
sale  an  industry  product  of  foreign 
origin  %vithout  adequate  and  non* 
deceptive  disclosure  of  the  name  of  the 
foreign  country  from  which  it  came, 
where  the  failure  to  make  such 
disclosure  would  be  misleading  to 
purchasers  or  prospective  purchasers. 
(Guides] 

By  direction  of  the  Commission, 
Commissioner  Vamey  not  participating. 
Donald  S.  Clark, 
Secretary. 
IFR  Doc.  94-30706  Filed  12-13-M;  8:45  ami 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  rbnewal  notice  and  keep  a  gaod  Mi«  coming.  To  keep  our  subscription 
prices  down,  the  Oevemraeat  Printing  OBSoe  mails  each  subscriber  omfy  one  rrmemd  notice.  You  can 
learn  when  you  wiH  get  your  renewal  notice  by  checking  the  number  that  follows  tnontfafyear  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 
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lb  be  swe  that  your  service  conttanes  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscriptioQ  aervice  is  discnntinaed,  simply  send  your  mailing  label  from  wy  issoe  to  the 
Superintendent  of  Documents,  Washington.  DG  2W02-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 


!  yow  addresR  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  ww  address  to  the 
Saperinlendeat  of  Documents.  Attn:  Chief,  MaU  List  Branch.  Mail  Stop:  SSOM.  Washington. 
DC  20402-9373. 

lb  inquire  about  your  subscription  senrke:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents.  Attn:  Chief.  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  order  a  new  subscription:  Please  use  Ihe  order  fonn  provided  below. 
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of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year 

subscriptions  to  Federal  Register,  daily  only  (FROO).  at  $494  ($617.50  foreign)  each  per  year 


The  total  cost  of  my  order  is  $ 
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For  privacy,  checic  box  below: 
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Q  Check  payat)le  to  Superintendent  of  Docufnents 
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aV!SA      OMaSterCard    |    ]     M    Itexpiration  date> 

M  i  <  <  <  i  i  i  i  H  i  I  M  j  rm 

Thank  you  for  your  order* 


Daytime  phone  including  area  code 
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This  handbook  is  used  for  the  educational 
workshops  conducted  by  tiie  Office  of  tfie 
Federal  Register.  For  tiiose  persons  unable  to 
attend  a  workshop,  this  handbook  wiU  provide 
guidelines  for  using  tiie  Federal  Register  and 
rriated  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 
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and  anrKMjncements.  It  contains  ttie 
full  text  of  the  President's  public 
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Presidential  materials  released  by  the 
White  House. 


Tt>e  Weekly  Compilation  carries  a 
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Each  issue  includes  a  Table  of 
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The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
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Title  3— 

The  President 


Presidential  Documents 


|FR  Doc  94-30997 
Filed  12-t3-94:  2:49  pm) 
Billing  code  3195-Ol-P 


Executive  Order  12942  of  December  12,  1994 

Addition  to  Level  V  of  the  Executive  Schedule- 
Commissioner,  Administration  for  Native  Americans 

lIvvl^yihe°uX.7%f.  '°  ?\^'  ?^^'^^"*  ^y  »^«  Constitution  and  the 
SpH  S  «L  r  ^     ^^T-   °^  :^™«"c«•  including  section  5317  of  title  5 

V  of  Vh?  F      ^^^'  c"u  i",°'^^'  *°  P>*^«  «"  additional  position  in  Uvei 

V  of   he  Executive  Schedule,  it  is  hereby  ordered  that  section  l-ioJ  of 

fS^T"-^''^^'  ^°K  "''^'  *^  «"^«nded.  is  further ^enSed  by  aSdini 
the  following  new  subsection  to  sectionl-102:         •  ^  aaaing 

"(f)  Commissioner.  Administration  for  Native  Americans" 


tKj>UAiL^vi<rtuLdk^^^ 


THE  WHITE  HOUSE. 
December  12,  1994. 
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Executive  Ocder  12943  of  December  13,  1994 

Further  Amendment  to  Executive  Order  No.  11755 


faw,  nf  th^  n%2f  ?A '"  '?^^  President  by  the  Constitution  and  the 
seTl  and  3B2^  of  f  ?'*f«  fr  ^i"c^'  "*5  !.°  accordance  with  sections 
f2Li  1  K°^  *'cf  ^8.  United  States  Code,  and  section  4301  of  the 
Federal  AcquisiUon  Streamlmmg  Act  of  1994,  Public  Uw  103-355  and 
m  order  to  improve  the  acquisition  of  small  cost  items  by  the  Federal 
Government,  it  is  hereby  oKlered  that  Executive  Order  No.  11755,  as  amend- 

ot  title  18  of  the  United  States  Code,  the  Attorney  General"  in  the  second 
•^SSSl  tSi^  P'JTiJf  *"/  i'l'*'*^"^  •"  "«"  thereof  the  following  phrase: 
pSns"  a^d  ^®'  """^"^  ^^^^^  ^^^'  ^^^  Bureau  of 

(b)  by  adding  a  new  subsection  (c)  to  section  l  of  the  order.  The  new 
subsection  (c)  is  to  read  as  follows: 

il!?  Ji5lP"'''i"°"*  ?[  *^''  °"^^'"  **°  ""*  «PP^y  to  purchases  made  under 
me  micropurchase  authonty  contained  in  section  32  of  the  Offit  e  of  Federal 
Procurement  Policy  Act,  as  amended."  rruerai 


lX^tUA•ua^<^^A^Mdb^ 


IFR  Doc.  94-30998 
Filed  12-13-94;  2:50  pml 
Billing  code  3195-01-P 


THE  WHITE  HOUSE, 
December  13.  1994. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  FedeM  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

AgricMltural  Marketing  Service 

7CFRPart905 

IDoclcet  No.  FV94-«06-3-nR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  Repaclted 
Citrus  Fruit  Sliipment  Exemption 
Procedures 

AGENCY:  Agricultural  Marketing  Service 

USDA. 

ACTION;  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  established  exemption 
procedures  governing  shipments  of 
repacked  fi^sh  citrus  fruit  grown  in 
Florida.  This  rule  permits  repacking 
shippers  to  repack  and  ship  previously 
inspected  and  certified  citrus  fruit 
exempt  from  further  inspection  and 
certification  under  specific  conditions. 
This  exemption  enables  repacking 
shippers  to  repack  and  ship  tnxit  for 
specialty  markets,  without  incurring  the 
costs  of  having  the  fruit  reinspected  and 
recertified. 

EFFECTIVE  DATE:  January  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Kreaggor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456.  Room  2523-S.  Washington. 
DC  20090-6456;  telephone:  202-720- 
2431;  or  William  G.  Fimental,  Southeast 
Marketing  Field  Office.  USDA/AMS. 
P.O.  Box  2276.  Winter  Haven.  Florida 
33883;  telephone;  813-299-4770. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  No.  84  and  Marketing  Order 
No.  905  (7  CFR  Part  905)  regulating  the 
handling  of  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida,  hereinafter  refieired  to  as  the 
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order.  This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act.  The 
Department  of  Agriculture  (Department) 
is  issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  rule  has  been  reviewed  under 
ExecuUve  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
•    have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Ptirsuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Apicultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  gpvup  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility 
There  are  about  100  Florida  citrus 
fruit  handlers  subject  to  regulation 
under  the  marketing  order  covering 
oranges,  grapefi^t,  tangerines,  and 
tangelos  grown  in  Florida,  and  about 
11,970  producers  of  these  citrus  fruits  in 


Florida.  Small  agntiiUural  producers 
have  been  defined  by.  the  Small 
Business  Administration  (13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  A  minority  of  these 
handlers  and  a  majority  of  the  producers 
may  be  classified  as  small  entities. 

The  atrus  Administrative  Committee 
(committee)  met  on  June  21, 1994,  and 
unanimously  recommended 
establishment  of  exemption  procedures, 
for  repacked  previously  inspected  and 
certified  citrus  fiiiit.  The  committee 
meets  prior  to  and  during  each  season 
to  review  the  rules  and. regulations 
effective  on  a  continuous  basis  for  each 
citrus  fruit  regulated  under  the  order 
Committee  meetings  are  open  to  the 
public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
suspension,  or  termination  of  the 
handling  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act 

Section  «05.80  (7  CFR  Part  905.80] 
provides  for  the  shipment  of  fruit  not 
subject  to  grade  and  size  regulations 
issued  under  §  905.52  (7  CFR  Part 
905.52],  and  inspection  and  certification 
required  under  §  905.53  (7  CFR  Part 
905.53],  including  types  of  shipments 
and  fiiiit  shipped  for  such  purposes  as 
the  committee  with  approval  of  the 
Secretary  may  specify.  Section  905.80 
also  provides  that  the  committee  shall, 
with  approval  of  the  Secretary,  prescribe 
such  rules,  regulations,  or  safeguards  as 
it  may  deem  necessary  to  prevent 
varieties  handled  under  the  provisions 
of  this  section  from  entering  channels  of 
trade  for  other  than  the  purposes 
authorized.  Such  rules,  regulations,  and 
safeguards  may  include  the 
requirements  that  handlers  file 
apphcations  with  the  committee  for 
authorization  to  handle  citrus  fiiiit 
exempt  from  certain  order  requirements, 
and  report  such  exempted  shipments  to 
the  committee. 

Section  905.53  provides  that  when  the 
handling  of  citrus  fruit  is  regulated 
under  §905.52,  each  handler  shall,  prior 
to  handling  any  lot  of  such  citrus  fiiiit, 
cause  such  citrus  ftnit  to  be  inspected 
and  certified  by  the  Federal  or  Federal/ 
State  Inspection  Service  (FSIS)  as 


meeting  all  applicable  rafi4Hne«tB«f 
such  regulation.  Section  B05^3  also 
provides  that  inspection  and 
certification  ahall  sot  hm  smiiireri  lar  m 
particular  lot  of  citrus  firuit,  if  such  lot 
has  been  previoudy  inspected  and 
certified  by  Ike  FSIS  as  meetaag  the 
handling  xaqBirBaaeats  isauad  under  4he 
authoBty  of  §  905.52. 

However,  prior  to  the  interim  final 
rule,  if  such  citrus  foiit  was  lepackei 
prior  to  shipment  from  the  production 
area,  the  repacking  shipper  was  xequired 
to  have  the  citrus  fruit  lunspected  and 
recertified.  This  wasibecause  the  citrus 
fruit  loses  its  let  identity  Ruling  the 
repacking  process,  and  there  was  no 
way  to  donon^trate  that  the  repacked 
citrus  fruit  was 'Sesame  fruit  as  that 
which  has  already  been  inspected  and 
certified  as  meeting  order  requirements. 

Tin  committee  recommended 
establi^mnnt  of  the  following 
exemption  procedures  to  enable 
repacking  wuppers  "who  only  repack  and 
ririp  previonsly  inspected  and  certified 
citrus  fruit  to  sinp  such  frvit  exempt 
from  farther  inspection  and  cwitpncation 
under  specific  conditions.  The 
exemption  provisions  enaUe  repadking 
shippers  to  custom  repack  and  Ship 
prevtettsly  inspected  md  ceitified  dtnts 
fruit  in  different  types  of  containers  fliirt 
are  more  acceptable  to  certain  buyeis  of 
speciahy  packs  of  citnis  frnit,  widmnt 
incurring  the  cost  of  tmving  l))e  fruit 
•einspected  and  recertified  as  meeting 
order  re<{Qiremenfe.  Eliminating  the  cost 
of  having  the  oitres  fruit  reinsppcted 
and  oertSied  is  expected  to  lower 
repacking  coets  forTepaddiigsluppers, 
thereby  placing  them  on  a  more  -efjual 
cost  basis  with  repackers  ef  Florida 
citrus  fruit  located  outside  of  the 
production  area,  who  are  not  subject  to 
the  order  requiiomeirts.  Finalizing  this 
rule  may  renih  m  gnatter  quantities  of 
Fkrida^rown  citras  fruit  being  shipped 
into  fresh  market  channels  «id  increase 
BBtoms  t»  Florida  citrus  growers. 

The  coaaoButtee  aiBo  seooramended  the 
establishment  of  the  fcdlowiag  new 
rules  and  regulations  under  tibie  order 
(§§  905.161,  905.162,  and  905.1&3.)  to 
govern  the  khipBueat  «f  xsftacked  citrus 
fruit  under  exanqxtion,  and  to  enable 
repacking  dippers  to  ab^  xepaoked 
citnis  Srvil  uuBuipt  Irwm  furtiter 
inspection  and  certificatien.  These  rules 
and  regulations  are  designed  to  provide 
safeguards  to  make  Aue  that  only  dtFtts 
fruit  repacked  by  repacking  shippeis 
■under  the  mrnKtirms  speeded  in 
§§  905.161.  905.162.  and  905.163  is 
shroped  fron  the  pn&iction  axea. 

Section  905.161  defines  a  npacking 
shipper  and  establishes  cimditians 
under  which  such  repacking  shippers 
may  reipack  and  -tAiasp  dtnis  fruit  exempt 
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from  further  inspection  and  certificKOoa 
under  §  905.53,  subject  to  meeting 


certain  safeguard  ji 
definition,  a  re; 
person  who  repa^ 
fruit  grown  in  th< 
Fiorida  wtirh  i 
iaspectfid  and  ( 


inditions.  Under  this 
ig  shipper  is  a 
and  ships  citrus 
production  area  in 
ipipviotiy 
as  laaetrng  liie 
rBfainanonts  spa^ifiad  «ader  §  9DS.S2 
rf  thr  rrrtrr.  ind  t"hr  hsr  rlrtaird  n 
cutsently  valid  f^aakiag'QBiliifiGate«f 
l^vikige  ififiued  4b  Um  .or  her  by  the 
committee  as  spocified  in  %  9Q&.  162. 
Under  S  905. 161,  jaach  jegMckiQg 
lor  A  JBpacking 
r.xuist  notify  the 


shippec.  to  quali| 

certificate  of  jxrii 

conmitteeie/ 

first  ihi|»ment( 

during  a  [ 

or  her  intent  to  J 


i  pnor  to  his  <or  her 
~  .citrus  fruit 
r  fiscal  period  of  his 
isuch  citrus  bwi, 
submit  an  application  on  an  ApplicatieD 
for  a  SepackiDg  £  Bttificate  x>f  Privilege 

fonn  supplied  l>y  fha  .nmnmitto*   ai\A 

agree  to  crtherxeq  .limments  as  set  facth 
in  §§  905.162  and  905.163  inclusive, 
with  respect  to  such  shipments.  The 
repacking  shippo'  shaD  certify  that  he  or 
she  win  only  iiaridle  previously 
inspected  and  citified  citrus  fruit 

Also  under  §9f5.161.  any  lepackiqg 
shipper  who  han^es  citrus  fruit 
shipped  under  a  fepacking  certificate  of 
privilege  must  se^  te  it  that  all  such 
citrus  fruit  has  previously  been  positive 
lot  identified  by  tio  Federal  or  Federal/ 
State  Inspection  Service  and  certified  as 
meeting  the  ^pUcable  requirements  for 
lihiub  fruit  sihipped  to  tiie  domestic 
market  tfruit  slneped  frvm  the 
production  area  to  any  point  outside 
thereof  in  fbe  4B  contiguous  States  and 
the  District  of  O^imibia  of  the  Umted 
States),  prior  to  l^iing  repadked  and 
shipped  hyihe  rmaddng  ^pper.  Each 
such  citrus  frutt  nnpmeirt  shall  be 
accompanied  by  e  copy  of  the  Federsfl- 
S^ate  manifeBt  tJiet  certifies  the  grade 
and  amomit  of  eadi  load  erf  citrus  friiit 
received,  which  fhallbe  retfdned  by  "die 
repadcing  dtipp^. 

To  prevent  thejpacking  of 
uninspected  fruiTfrom  the  field  into 
repacked  lots,  re^ddng  dippers  may 
not  utilize  repac|iBg  fecilities  which 
have  operable  equipment  fer  washing, 
brushing,  waxing,  or  drying  citrus  frvit. 
litis  precludes  ue  imxing  of  ungraded 
fruit  from  the  fiefd  with  previously 
inspected  fruit,  ik  addition,  all  citrus 
fruit  handled  by  a  repacking  shipper 
shall  be  packed  ifi  approved  Floritki 
Department  of  C|brus  fruit  containers, 
and  each  container  shipped  with  such 
citrus  fruit  riiall  pe  m^ked  with  the 
repacking  shipp«"E  repacking  oerfificate 
of  pnvilege  tium|ier. 

Section  905.16e(a;)  estahH^es 
procedures  undef  which  repacking 
KhrppBTS  vAto  deiire  to  xepack  and  ship 


pienoas^  ^lepactad  aai  cediSed  catras 
fruit  may  apply  to  the  committee  to 
obtain  a  repacking  certificate  of 
privilege  from  the  committee. 
Application  for  a  repacking  cffllificate  of 
privilege  by  a  repacking  shipper  shall  be 
made  laD  ftnas  fimidnd  bgr  the 
I  iniiiii»tHM»  y^r*  4HFffr''-<rtiim  nhriH 
coolaaa,  %i*  need  net  be  linited  1o.  i(he 
name,  addices  and  Fleiida -citras  frnit 
dealei  license  number  ef  the  applicant: 
approximate  number  of  boxes  to  be 
handled  dunaglheAempn;  the  vanous 
types  ctf  CQBtaiBeEB  to  he  used  to  sh^ 
the  (repacked  citTMS  friiit;  a  certification 
to  the  Secretary  ttf  jA^ricttlteae  and  lo 
thfl  fv^ipnpv^^p**  Hf  *f  th"  tn'tfifi-i!npff  f>f 
the  information  shown  thereon;  and  any 
other  appnepmee  iaieanaliaa  or 
documents  deemed  necessary  by  the 
(X)mmittee  or  liuly  atft^ienced  agents  lor 
the  purposes  stated  in  §  905.161. 

Section  905.162(b)  also  provides  a 
procedure  for  tiMcaaenaaee  to  faUow  in 
approving  a  repacking  certificate  of 
piivtiegt.  Tke  'oamainee  <ut  its  4ki]y 
aathariaed  aguiits  abdU  yve  prompt 
considoratioa  to  each  applicalion  fcr  a 
repacking  certificate  of  privilege. 
Approval  of  an  appHcaticm  based  upon 
a  determination  as  to  whether  the 
information  contained  theceinand  other 
information  available  to  the  ccunmittee 
supports  approval,  ahaU  ibe  evideaoed 
by  the  issuance  af  a  .ecfMckii^  certificate 
of  privik|ge  to  the  applicant.  Each 
certificate  shaU  e)9^  at  the  end  of  the 
fiscal  period. 

Finally^  S  StDS.  162(c)  juovidee 
proceduial  safeguards  ior  the  committee 
to  fallow  when  dealing  with 
suspensioBK  at  denials  of  mpackiag 
shipptts  certificates  of  privilege. 

Section  ^5. 163  establishes 
procedures  which  ie()uire  repacking 
shippers  to  rqport  to  the  committee  all 
shipments  of  xcypacked  citrus  frvit  jnade 
under  a  repacking  certificate  of 
privilege.  Under  this  section,  each 
repacking  shipper  who  handles  catrus 
fruit  under  a  xepacking  rftrtiRraiP  of 
privilege  shall  supply  die  committee 
with  Teports  on  each  ^pment  as 
requested  by  the  committee,  on  forms 
supplied  by  the  ccmmiittee,  showing  ^e 
name  and  address  of  the  repacking 
dipper;  name  and  address  of  the 


hamfier  supplying  ihe  inspected  and 
certified  citrus  frttit  for  such  ^ipment; 
number  of  packages;  size  and 
ccmtainers;  brand  or  grade;  certificate 
number,  and  any  other  informaticm 
deemed  neoessary  by  'dte  committee. 
Each  repacking  shipper  of  citrus  fruit 
^»n  amntaiB  on  file  a  ropy  of  the 
Fedeol-State  mamleA  that  certifies  the 
grade  and  amoant  of -eacii  load  of  citrus 
fruit  rec^ved.  These  ananifests^all  be 
made  avaifaUe  te  ibe  committee  upon 


request.  In  addition,  the  repacking 
shipper  shall  promptiy  forward  to  the 
committee  one  c»py  of  the  Report  of 
Shipments  Under  Certificate  of  Privilege 
form  for  each  shipment,  retain  one  <»py 
of  such  form  in  his  or  her  record  files, 
and  make  sure  one  copy  of  such  form 
accompanies  the  shipment.  Failure  to 
complete  and  return  such  forms  shall  be 
cause  for  the  committee  to  suspend  the 
repacking  shipper's  repacking  certificate 
of  privilege. 

This  rule  reflects  the  committee's  and 
the  Department's  appraisal  of  the  need 
to  establish  the  new  rules  and 
regulations  governing  the  shipment  of 
repacked  fresh  citrus  fruit,  as  specified. 
The  Department's  view  is  that  this  rule 
has  a  beneficnal  impac:t  on  produc^ers 
and  handlers  of  fresh  Florida  cntrus 
fruit,  sinc:e  it  will  permit  repacking 
shippers  to  repack  and  ship  previously 
inspected  and  certified  citrus  fruit 
exempt  fitim  further  inspection  and 
certification. 

The  interim  final  rule  concerning  this 
action  was  published  in  the  September 
23.  1994,  Federal  Register  (59  FR 
48780),  with  a  30-day  comment  period 
ending  October  24, 1994.  No  comments 
were  received. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  [44  U.S.C. 
Chapter  35],  the  information  collection 
and  recordkeeping  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (C^B)  for  approval  and 
have  been  assigned  OMB  No.  0581- 
0094.  The  committee  estimates  that 
about  10  repacking  shippers  of  Florida 
citrus  fruit  will  use  the  AppUcation  for 
a  Repacking  Certificate  of  Privilege  form 
once  each  year,  and  that  it  will  require 
an  average  of  0.116  hoiu-s  for  them  to 
complete  each  such  form.  The 
committee  also  estimates  that  about  10 
repacking  shippers  of  Florida  citrus  friiit 
will  use  the  Report  of  Shipments  Under 
Certificate  of  Privilege  form  50  times 
each  year,  and  that  it  will  require  an 
average  of  0.116  hours  for  them  to 
complete  each  such  form.  Thus,  this 
rule  increases  the  total  information 
collection  burden  under  the  order  by 
59.2  hours.  The  committee  also 
estimates  that  the  recordkeeping  burden 
on  the  10  repacking  shippers  who  are 
required  to  file  and  maintain  a  copy  of 
the  Federal-State  manifest  that  certifies 
the  grade  and  amount  of  each  load  of 
citrus  fruit  received  at  50  hours 
annually  (500  forms  times  an  average  of 
0.1  hour  required  to  file  each  form),  and 
a  copy  of  the  Reports  of  Shipments 
Under  Repacking  Certificate  of  Privilege 
form  filed  with  tihe  committee  at  50 
hours  annually  (500  forms  times  an 


average  of  0.1  hour  required  to  file  each 
form). 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recximmendations  submitted  by  the 
committee,  and  other  information,  it  is 
foimd  that  finalizing  the  interim  final 
rule  without  change,  as  pubhshed  in  the 
Federal  Register  (59  FR  48780)  will 
tend  to  effectuate  the  declared  poUcv  of 
the  Act. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  905  is  amended  as 
follows: 

PART  905-ORAMQES.  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  905  which  was 
published  at  59  FR  48780  on  September 
23, 1994,  is  adopted  as  a  final  rule 
without  change. 

Dated:  December  9, 1994. 
Eric  M.  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(PR  Doc  94-30789  Filed  12-14-94;  8:45  am) 
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7CFR  Part  959 

[Docket  Na  FV94-0S9-1IFR;  Amendmwit  1] 

Onions  Grown  In  South  Texas; 
Increased  Expenses  and 
Establishment  of  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Amended  interim  final  rule 
with  request  for  comments. 


SUMMARY:  This  interim  final  rule 
amends  a  previous  interim  final  rule 
which  authorized  administrative 
expenses  for  the  South  Texas  Onion 
Committee  (Committee)  under  M.O.  No. 
959.  This  interim  final  rule  increases  the 
level  of  authorized  expenses  and 
establishes  an  assessment  rate  to 
generate  funds  to  pay  those  expenses. 
Authorization  of  this  increased  budget 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  bom  assessments  on  handlers. 


DATES:  Effective  August  1. 1994,  through 
)uly  31. 1995.  Comments  received  by 
January  17. 1995,  will  be  considered 
prior  to  issuance  of  a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk 
Fruit  and  Vegetable  Division,  AMS. 
USDA,  P.O.  Box  96456,  Room  2523-S, 
Washington,  DC  20090-6456,  FAX  202 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  publi« 
inspection  in  the  office  of  the  Docket 
Clerk  during  regular  business  hours 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O 
Box  96456,  room  2523-S.  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  or  BeUnda  G.  Garza.  McAllen 
Marketing  Field  OfBce.  Fruit  and 
Vegetable  Division.  AMS,  USDA.  1313 
East  Hackberry,  McAllen,  TX  78501, 
telephone  210-682-2833. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  143  and  Order  No.  959,  both  as 
amended  (7  CFR  part  959).  regulating 
the  handling  of  onions  grown  in  South 
Texas.  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674) 
hereinafter  referred  to  as  the  Act. 
The  Department  of  Agriculture 
(Deftartment)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect.  South  Texas  onions  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applic:able  to  all  assessable  onions 
handled  during  the  1994-95  fiscal 
period,  which  began  August  1, 1994, 
and  ends  July  31, 1995.  This  interim 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Seciretaiy  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  there&t)m  Such 
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handler  k  efiondad  the  qp2>oitnBitjr  for 
a  haarmg  on  the  pefitioB.AAef<he 
heaiiag  the  Secratuy  woaid  raleAs  Qt» 
petition.  The  Act  ftovidea  .that  the 
district  court  of  the  United  States  Ja  any 
district  in  which  the  "haa«Tl*r  is  an 
inhabitant,  or  has  his  or  her  pnndpa] 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  abiU  in  equity 
is  Hied  not  later  than  20  days  after  tne 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Rqguktoiy  Flexibility  Act  (EFAj, 
the  Adminialrator  of  the  A^ricultuial 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  diis 
rule  on  small  entities. 

The  puipose  of  the  KFA  as  to  lit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  (he 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  sm^ 
entity  orientation  and  compatibility. 

"Hiere  are  approximately  97  producers 
of  South  Texas  onions  under  this 
marketing  order,  and  approximately  34 
handlers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  Oil 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000i,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  anmial  receipts  are  less 
than  $5,000,000.  The  majority  of  Sonth 
Texas  onion  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  ejqienses  lor  the  1994- 
95  fiscal  period  was  prepared  by  the 
South  Texas  Onion  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  Conunittee  are  producers  and 
handlers  of  South  Texas  onions.  They 
are  famniar  with  the  Committee's  needs 
and  with  the  costs  of  goods  and  services 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  foriBulated  and 
discatssed  in  a  public  mftatif^g  Thus,  fill 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  fusions. 
Because  that  rate  will  be  applied  to 
aotoal  shipments,  it  must  be  established 
at  a  rate  that  will  piovide  suiBdent 


iacome  to  pay  tftc  Coauaoittee's 
expenses. 

Committee  adtninislcative  expRnses  of 
$80,000  lor  pecs^umel  office,  and 
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[000  were  published  in 

as  an  intftrim  final 

rule  August  1271994  {59  FR  413e2X 
That  interim  fiufiJ  rule  added  §  959.235. 
authorizing  exp  inses  for  fhe  Gomniittee. 
and  provided  (b  it  interested  persons 
could  file  comn  ents  through  September 
12, 1994. 14e  coi  natents  were  filed. 

The  Conunittee  subaetyjeatly  met  en 
November  8, 1904,  and  unanimously 
recommended  increases  ol  $B^900  lor 
personnel  e^qiei^ses,  $2,300  for  office 
expenses  end  $|26,O00  for  compHance 
activities  in  the  iecetrtly  approved 
1994-95  budget  The  compliance 
increase  will  provide  for  Ainds  to 
operate  road  guard  stations  sunoundiag 
the  production  area.  The  ComButtee 
also  unanimously  recommended 
tdevelopowDt 
X)28  in  productkn 
items  for  1994-45 
which  have  incaeased  compared  tm 
those  budgeted  for  1993-94  (in 
parentheses]  are:  Office  salaries.  $22i>00 
($15,600),  insur^ce,  $6,250  ($5,250). 
accoimting  and  audit,  $2,600  t$2,30QO, 
rent  and  utilities.  $5,000  ($4,000),  field 
travel,  $6,000  (J5,000),  onion  breed«ig 
research,  $88,028  ($88,4W09, and $4,450 

for  CanaHian  nrjnn  promotion  for  which 

no  funding  was  budgeted  last  year. 
Items  which  hafe  decreased  compared 
to  the  amount  budgeted  for  1993-94  (in 
parentheses)  are:  Maricet  developmeirt 
program,  $150,000  ($200,000)  and 
$7,000  for  screening  for  resistance  and 
tolerance  to  puiple  blotch,  $2,000  for 
leaf  wetness,  $2,600  for  variety 
evaluation.  $4,GD0  for  thrips  xaonitadng 
and  control,  and  $2,000  for  the 
Integrated  Pest  tdanagement  program, 
for  which  no  funding  was  budgeted  this 
year.  All  other  items  are  budgeted  at  last 
year's  amounts. 

The  initial  1964-95  budget  ptJ>lisbed 
on  August  12. 1^94,  did  not  establish  an 
assessment  £atej  Theraifore,  tkm 
Comnuttee  also  JuDanimously 
recommended  an  assessment  rale  of 
$0.04  per  50-po|iBd  container  or 
equivalent  of  odioas,  $0.06  less  than  last 
year's  assessment  late.  This  rate,  wbea 
applied  to  antirjpated  shipments  of 
approximately  ^fiOOAMO  million  50- 
<tr  equivalents,  will 
assessjaaent  iacoae. 
which,  along  urjth  $269,678  from  the 
reserve,  wiD  be  adequate  to  oover 


pound  conta 
yield  ^200.0001 


budgeted  eaqpanses.  Fmids  in  the  eeseive 
as  of  October  31. 1994.  were  S607^fi7. 
whida  is  withiii  the  eaaximum 
pma&ted  by  tlie  order  of  two  fiscal 
periods' ^cpcBses. 

While  this  action  will  inpose  some 
addttienal  costs  on  handlers,  the  costs' 
are  in  the  farm  of  uniform  assessments 
on  handleis.  Same  of  the  addiiianal 
cotite  may  he  passed  on  to  prod<KSis. 
He%vever,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  ogteraitiaa 
of  the  maficetj&g  oKler.  ThMefore.  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  «  significant  economic  impact  <m 
a  substantial  munber  ot  small  entities. 

After  con»deration  of  all  relevant 
matter  preseeted,  including  the 
information  and  reoomaiendatiGss 
submitted  by  the  -Committee  and  other 
avail^le  idafofmatioa,  it  is  bmeby  found 
that  this  rule,  as  heseinaKar  set  forth, 
will  t^kd  to  ^actuate  the  declared 
policy  of  the  Act. 

Pursoaat  to  S ILSXI 5S3.  it  is  also 
found  and  determined  upon  good  cause. 
that  it  is  Irapracticabie,  unaecessaiy. 
and  contrary  to  the  public  interest  to 
giv«  preliminary  aotioe  prior  to  puttmg 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  ^efZiactiva 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Re^ster 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  £scal  period  began  on 
August  1. 1994.  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  period  apply  to  all  assessable 
onions  handled  durii^  the  fiscal  period; 
(3  J  haiulleis  are  aware  of  this  action 
which  was  unttumously  recommended 
by  the  Committee  al  a  public  meeting 
and  is  similw  to  that  taken  for  the  1993- 
94  fiscal  period;  and  (4)  this  interim 
final  rule  provides  a  30-day  comment 
period,  anid  all  comments  timely 
received  will  be  consideaed  prior  to 
finalization  of  this  action. 

List  ofSabjeoU  in  7  CFR  Tart  959 

Marketing  agreements,  Oninn^ 
Reporting  and  recordkeeping 
requirements. 

For  the  masons  set  fdith  in  the 
preamble,  7  CFR  part  959  is  amended  as 
follows: 

PART  959— DNIOMS  GROWN  IN 
SOUTH  TEXAS 

1 .  Tte  auHiiority  citati(Mi  for  7  CTH 
part  999  continues  to  read  as  follows: 

Authori^  7  U.SJl  601-«74. 

2.  Section  9S9.23Sis  revised  to  read 
as  follows: 
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Wale:  This  »ect»oD  *riil  aot  appear  in  the 
Code  of  Federal  Regulatioas. 

f  969.236   Expanses  and  assessment  rata. 

Expenses  of  $469,678  by  the  South 
Texas  Onion  Committee  are  authorized 
and  an  assessment  rate  of  $0.04  per  50- 
pound  container  or  equivalent  of  onions 
is  established  for  the  fiscal  period 
ending  July  31. 1995.  Unexpended 
funds  may  be  carried  over  as  a  reserve 

Dated-  DecemJjer  9. 1994 
Eric  M.  FannaB. 

Deputy Dwedar  Fniitand  Vegetable  Dinsion 
(FR  Doc.  94-30788  Filed  12-14-^,  8:45  ami 
iOOOEMUt-ia-P 


7  CFR  Part  1250 

[Docket  No.  PY-94-002] 
RiN0581-ABa2 

Amendment  to  Egg  Reseanch  and 
Promotion  Order  To  Inoraase  tha  Rale 
of  Assessment 

AOEIICV:  Agricultural  Mariteting  Service. 
ACnOH:  Final  rule. 
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SUMMARY:  This  rule  amends  the  £^ 
Research  and  Promotion  Order  to 
increase  the  assessment  rate  from  5 
cents  to  10  cents  per  30-dozen  case  of 
commercial  eggs.  The  increase  is 
authorized  by  amendments  to  the  Egg 
Research  and  Consumer  Infoimatlon 
Act.  which  were  enacted  December  14, 
1993,  and  ap{Mroved  by  egg  producers 
voting  in  a  referendum.  This  rale  also 
makes  a  conforming  amendment'to 
regulations. 

EFFECTIVE  DATE:  February  1, 1995 
FOR  FURTHER  INFORMATION  OONTACT: 
Janice  L  Lockard.  202-720-3S06. 

SUPPLEMENTARY  INFORMATION: 

Executive  Orders  12Sfieand  1277B 

This  rule  is  exempt  from  Executive 
Order  12866  review. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreooociiable  coaiilict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
*parties  may  file  suit  in  court.  Under 
section  14  of  the  Act  a  person  subject 
to  an  ord«-  may  file  a  petition  with  the 
Secretary  stating  that  such  order,  any 
provisions  of  such  order  w  any 
obligations  imposed  in  connection  with 
hurh  order  are  not  in  accordance  with 
law,  and  requesting  a  modificatioa  of 


the  order  or  en  exemptioQ  theiefitora. 
Sudi  penoQ  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  Tlie  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  such  person  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary's  ruling  on  the  petition,  if  a 
complaint  is  filed  within  20  days  after 
date  of  the  entry  of  the  ruling. 

Effect  on  Small  Entities 

The  Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  rule  inill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  FlexibiUty  Act  (5  U-S.C 
601  ef  seq.). 

The  exemption  lev«l  was  increased  by 

regulation  from  30,000  to  75.000  laying 
hens  on  August  1, 1994  (59  FTl  38875). 
This  action  was  authorized  by 
amendments  to  the  Egg  Research  and 
Consumer  Information  Act  [7  U.S.C. 
2711).  Exempted  were  253  small  egg 
producers  who  represented  41  percent 
of  the  egg  producers  currently  paying 
assessments,  but  only  4  percent  of 
AEB's  total  assessment  inccHne 
Therefore,  this  change  in  the  assessment 
rate  affects  only  egg  producers  owning' 
more  than  75.000  laying  hens. 

There  are  an  estimated  365  producers 
in  this  category.  Previously,  egg 

.  producers  paid  a  mandatory  assessment 
of  5  cents  per  SO-dozen  case  of  eggs 
marketed  to  fund  the  research  and 
promotion  activities  authorized  by  the 
Act.  The  S-cent  assessment  is  equivalent 
to  approximately  0.231  percent  of  the 
wholesale  price  of  a  1-doeen  carton  of 
Large  eggs,  /tn  assessment  rate  of  10 
cents  per  30-dozen  case  is  equivalent  to 
approximatfcly  0.463  percent  of  the 
wholesale  price  of  a  1-doaen  carton  of 
Large  eggs.  This  is  based  on  the 
Economic  Research  Service's  3-y«ar 
average  mrholesale  price  for  New  York 
City  Grade  A  Laiige  cartoned  eggs  (1991- 
93)  of  72  cents  per  doem.  AEB  coltecled 
approximately  $7.5  million  annually 
from  the  S-oent  assessment,  and  it  will 
collect  approximately  $14  million  from 

■  the  10-cent  assessment  It  is  estimated 
that  any  additional  costs  will  be  offset 
by  the  benefits  to  be  derived  from 
strengthened  research  and  promotion 
programs. 

Paperwork  Seductiaa 

Information  collection  requirements 
and  recordkeeping  provisions  contained 
in  7  CFR  Part  1250  have  been  previmisiv 
approved  bv  the  Office  of  Management 
and  Budget  and  assigned  OMB  Control 


No.  0591-0093  under  the  Paperwork 
Reduction  Act  of  1980. 

No  additional  recordkeeping 
requirements  would  be  imposed  as  a 
result  of  this  rule. 

Badcgroimd  aad  frtyoted  Ch«^e» 

On  December  14. 1993,  Ae  Egg 
Reseaidi  and  Consumer  Infoneation  Act 
(7  U.S.C.  2711)  was  amended  (Pub.  L. 
103-186)  to  increase  the  maximum  rate 
of  assessment,  raise  the  exemption  level, 
and  provide  for  research  project 
funding. 

Under  the  amended  section  8  of  the 
Act,  the  maximum  rate  of  assessment 
was  raised  from  10  cents  to  20  cents  per 
case  of  commercial  eggs.  The  actual 
assessment  tate  is  prescribed  by  the  Egg 
Research  and  Promotion  Order  and  is 
ciirrently  S  cents  per  case. 

The  Act  amendments  allowed  AEB  to 
recommend  an  increase  in  the 
assessment  rate  to  the  Secretary, 
provided  the  recommendation  was 
based  on  a  scientific  study,  marketing 
analysis,  or  other  evid«ice 
demonstrating  a  need  for  the  increase. 
At  the  March  17,  1994.  Board  meeting, 
AEB  members  voted  to  recommend  that 
the  assessment  rate  be  increased  from  5 
cents  to  10  cents  per  30-doren  case  of 
commercial  eggs,  and  that  such  study  be 
presented  to  the  Secretary  with  a 
request  that  a  referwidum  be  held  on  the 
increase. 

Subsequently,  a  proposed  rule  to 
increase  the  assessment  rate  in  the 
Order  was  published  in  the  Faderai 
Register  on  June  17, 1994  (59  FR  31174). 
Comments  viete  solicited  from 
interested  persons  through  August  16. 
1994.  Two  comments  were  received; 
one  fiom  a  major  egg  producer 
organization  in  support  and  one  from  an 
egg  producer  in  opposition  to  the 
increase.  Comments  were  addressed  in 
a  proposed  rule  and  notice  of 
referendum  published  in  the  Federal 
Register  on  September  13. 1994  (59  FR 
46936). 

In  accordance  with  the  procedures  for 
the  conduct  of  referenda  (7  CFR 
1250.200  et  seq.),  a  referendum  was 
held  September  26-October  14, 1994.  to 
determine  whether  producers  favored 
the  increase  to  10  cents  per  case  as 
proposed 

Section  9  of  the  Act  requires  approval 
by  eligible  ^g  producers  engaged  in 
commercial  egg  production  during  the 
representative  period  and  at  the  time  of 
voting.  The  representative  period  for  the 
conduct  of  the  referendum  was 
detennined  to  be  May  1. 1994.  through 
July  31. 1994. 

During  the  week  of  September  19 
1994,  ballot  packages  were  mailed  to 
382  eligible  commercial  egg  producers 
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on  record  with  the  American  Egg  Board 
as  owning  more  than  75,000  laying 
hens.  An  additional  seven  ballots  were 
mailed  in  response  to  phone  requests. 
The  referendum  was  widely  publicized 
through  USDA's  news  service,  the  trade 
press,  industry  organizations,  and  the 
national  referendum  task  force.  Of  the 
total  number  of  ballots  mailed.  62 
percent  were  retximed. 

For  the  Order  amendment  to  be 
approved,  it  had  to  be  favored  by  at  Jeast 
two-thirds  of  the  producers  voting  in 
this  referendiun  or  by  a  ma|ority  of  the 
producers  voting  if  such  majority 
represented  not  less  than  two-thirds  of 
the  commercial  eggs  produced  by  all 
voters. 

Of  the  producers  voting,  66.4  percent 
fevored  the  increased  assessment. 
Producers  voting  affirmatively 
represented  70.9  percent  of  the  May- 
July  1994  egg  production  of  all  those 
voting.  Therefore,  the  fevorable  vote, 
throv^  volume  of  production, 
exceeded  the  statutory  requirement  for 
passage. 
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3.  hi  section  i2S0.514.  the  first 
sentence  is  revised  to  read  as  follows: 


f12Sasi4    Levfofa 

An  assessmeiit  rate  of  10  cents  per 
case  of  commei  dal  eggs  is  levied  on 
each  case  of  coi  omercial  eggs  handled 
for  the  accoimt  of  each  producer.  *  *  * 

Dated:  Decemfa  >r  9, 1994. 
Patrida  JenMB. 

Acting  Assistant .  tecretary.  Marketing  and 
Regulatory  Progn  ms. 

(FR  Doc  94-308;  4  Filed  12-13-94;  8:45  am] 
BN.lJNe  coot  341».  O-U 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts 
[Notice  1994-11 

National  Voter  flegistration  Act 

AGENCY:  Federal  Election  Commission. 
ACTION:  Techniial  Amendment,  final 
rule.  I 


LE<J 

•J 


List  of  Subjects  in  7  CFR  Part  1250 

Administrative  practice  and 
prooediue.  Advertising,  Agricultural 
research.  Eggs  and  egg  products. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  Title  7.  CFR  Part  1250  is 
amended  as  follows: 

PART  1250-CQQ  RESEARCH  AND 
PROMOTION 

1.  The  authority  citation  of  Part  1250 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  2701-2718. 

2.  Section  1250.347  is  revised  to  read 
as  follows: 

i12Sa^7    Assessments. 

Each  handler  designated  in  §  1250.349 
and  pursuant  to  regulations  issued  by 
the  Board  shall  collect  from  each 
producer,  except  for  those  producers 
specifically  exempted  in  §  1250.348. 
and  shall  pay  to  the  Board  at  such  times 
and  in  such  maimer  as  prescribed  by 
regulations  issued  by  the  Board  an 
assessment  at  a  rate  not  to  exceed  10 
cents  per  30-dozen  case  of  eggs,  or  the 
equivalent  thereof,  for  such  expenses 
and  expenditures,  including  provisions 
for  a  reasonable  reserve  and  those 
administrative  costs  incurred  by  the 
Department  of  Agriculture  after  this 
subpart  is  effective,  as  the  Secretary 
finds  are  reasonable  and  likely  to  be 
incurred  by  the  Board  and  the  Secretary 
under  this  subpart,  except  that  no  more 
than  one  such  assessment  shall  be  made 
on  any  case  of  eggs. 


-+- 


SUtMURY:  The  federal  Election 
Commission  is  bublishing  a  technical 
amendment  to  me  final  rules  addressing 
Commission  ren>onsibilities  under  the 
National  Voter  Registration  Act  of  1993 
("hA^RA"  or  "tUe  Act").  The 
amendment  clarifies  what  information 
shall  be  included  in  the  State  reports  to 
be  filed  with  th|  Commission  on  March 
31. 1995. 

EFFECTIVE  DATE:] December  15. 1994. 
F0«  FURTHER  INfioRMATION  CONTACT: 

Ms.  Susan  E.  Prbpper,  Assistant  General 
Counsel,  999  E  Street,  NW., 
Washington,  DC  20463,  (202)  219-3690 
or  (800)  424-95$0. 
SUPPLEMENTARY  INFORHIATION:  On  June 

23. 1994.  the  Cc  mmission  published 
final  rules  addn  ssing  its  responsibiUties 
under  the  Natio  lal  Voter  Registration 
Act  of  1993,  Pullic  Law  103-31. 197 
Stat.  77. 42  U.Sr:.  1973gg-l  et  seq.  59 
FR  32311.  See  ih  CFR  part  8.  Under  42 
U.S.C.  19/3gg-^{a).  the  Commission 
shall  submit  to  Congress  no  later  than 

pdd-numbered  year. 
^0. 1995,  a  report 
act  of  the  Act  and 
iprovements  in 
I  procedures,  forms,  and 
cted  by  the  Act. 
bn  requested  from  the 
|e  Commission  in 
.     .        „  eportsissetforthat  11 

.  CFR  8.7(b)(l)-{10).  This  information  is 
due  by  the  Manii  31  preceding  each 
June  30  due  dat< .  11  CFR  8.7(a). 

11  CFR  8.7(c)  requests  more  limited 
information  for  the  report  due  on  June 

30. 1995.  Since  the  NVRA  will  not  take 
effect  until  January  1, 1995.  it  will  not 


June  30  of  each  I 
beginning  June 
assessing  the  h 
recommending 
Federal  and  stat 
other  matters  af 
The  informat 
states  to  assist 
preparing  these  j 
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be  possible  to  "assess  its  impact"  in  this 
initial  report.  The  Commission  is 
therefore  requesting  that,  for  this  report 
only,  states  provide  only  the  number  of 
registered  voters  statewide  in  the  most 
recent  federal  general  election,  along 
with  a  brief  narrative  or  general 
description  of  the  state's 
implementation  of  the  NVRA. 

The  specific  request  for  information 
on  the  niunber  of  registered  voters 
statewide  in  the  most  recent  federal 
general  election  if  found  at  11  CFR 
8.7(b)(2).  However,  section  8.7(c) 
incorrectiy  references  paragraph  8.7 
(b)(1).  which  information  is  not  needed 
for  the  initial  report.  It  is  necessary, 
therefore;  to  change  the  reference  in  11 
CFR  8.7(c)  from  "paragrai*  (b)(1)  of  this 
section"  to  "paragraph  (b)(2)  of  this 
section."  The  accompanying  State  of 
Basis  and  Purpose  provides  the  correct 
information.  59  FR  32370. 

Because  this  is  a  technical 
amendment,  it  is  not  a  substantive  rule 
requiring  notice  and  comment  imder  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  This  amendmem  is,  therefore, 
made  efiective  on  December  15, 1994. 

Certificatioii  of  No  Effisct  Pursuant  to  5 
U.S.C  605(b)  [Regulatory  Flexibitity 

The  attached  rules  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  for  this  certification  is  that 
few,  if  any,  small  entities  are  directly 
affected  by  these  rules. 

List  of  Subjects  in  11  CFR  Pail  8 

Elections,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  Part  8  of  chapter  1  of  TiUe  11 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  8-NATIONAL  VOTER 
REGISTRATION  ACT  (42  U.S.C. 
1973g9-1  etseq.) 

1 .  The  authority  citation  for  Part  8 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1973gg-l  et  seq. 

■     2.  Section  8.7  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

S&7   Contents  of  reports  from  the  states. 

»        •        *        *        » 

(c)  For  the  State  report  due  March  31 
1995,  the  chief  state  election  official 
need  only  provide  the  information 
described  in  paragraph  (b)(2)  of  this 
section  and  a  brief  narrative  or  general 
description  of  the  state's 
implementation  of  the  NVRA. 


Dated:  DMXwber  12.  IBM. 
Trevor  Potter, 

Chairmam.  Fedeni  Eledmui  Camaaasian. 
(FR  Doc  94-30875  Filed  12-14-44-.  8:49  «b) 
E«rH-s«-«i 
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Olloaof  the  Oompiroter  of  «•• 
Ctimncy 

12CFRPan3 

ll^ecliBt  Wo.  •^■8fl 
RIN  1557-AB14 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 

[Regulation  K:  OoclMt  Ho.  A-«7Mi 

FEDERAL  DEPOSIT  IMSmANCE 
CORPORATION 

12  CFR  Part  3a 
RIN3064-AB15 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Superviaion 

12CFRRartS8r 
tNa«4^«S2] 

rmtisso-AAsa 

Risk-Based  Capital  Standaida; 
Concentration  of  Credit  Rtak  and  Rteks 
of  Nontradttional  Activitiao 

AiGEWCIfctft  Office  of  the  ComptiuMw  of 
theCoirency  iPCCl  Treesaty,  Board  of 
GovRDore  <rf(|ie  Federal  Reserve 
System  ^oard);  Federal  ViepoiH 
Insurance  Coq»aratioa  (PD!C):  end 

Office  ofTlirift  SvpervisHm  {OTS), 

Treasury. 

ACnoMcFfealrale. 


SUMMARY:  The  OCC.  the  Boaxl.  tiw  Fnc 
and  the  OTS  (ooUectmiy  "dae 

agencies")  era  iasuiqg  this  final  rale  to 
implement  the  portioDS  of  sectkn  30S  of 
the  Federal  Deposit  insumnoe 
Cojporation  hnpnMrement  Act  of  1991 
(FDIOAj  that  lequiie  the  ^encus  to 
revise  their  lisk-based  capital  standards 
far  insuied  deposilory  uislitBtiaas  to 
ensure  that  tiMse  stwidaids  trie 
adequate  account  of  coaceoliation  of 
credit  risk  and  the  risks  of 
nontraditknal  ectivities.  The  final  nils 
amends  the  risk-based  capital  stMidaids 
by  explicidy  ideoti^ugconoeBti^ka 
of  credit  ridi  end  ceitaia  lilies  arisng 
fix>m  nnntraditirmal  activities,  as  «eU  as 
an  instituti(m's  ability  to  mani^  these 
risks,  as  important  Smckoa  in  ■■■■■-g 
an  institution's  ovecall  capital  »**— piwy 


EFFEOWE  OAfE:  fanusiy  17, 199S. 

FOR  niRmBR  wrowAiMi  contact: 
OCC:  For  issues  relating  to 
coDoeataation  of  oedit  ri^L  end  die  risks 
of  noomditional  activities,  Roger  TuHs, 
Senior  Eooooaric  Advisor  (202/874- 
5070).  Office  of  die  Chief  Natientd  Bank 
Examiner.  For  legal  issues.  Ronald 
Shiraahukun,  Senior  Attorney.  Bank 
Operatioas  ud  Assets  Division  (202/ 

874-4480).  Office  of  the  Comptroller  of 
the  Qurency,  250  E  Street.  S.W.. 
Washii^on,  DC  20219. 

Board:  For  issues  related  to 
cooceatratioD  of  credit  risk.  David 
Wright.  Supervisoiy  Finanoal  /Vnalyst, 
(202/72S-5854)  and  for  issues  related  to 
the  risks  of  noatraditioBal  activities. 
William  Tceacy.  Sopervisory  Fioaoctai 
Analyst.  (202/452-.3a59),  Division  of 
Banking  Supervisian  and  S^ulatioo: 
Scott  C.  AlvarBz.  Associate  General 
Counsel  (202/452^583).  Gregory  A. 
Baer,  Managing  Senior  Counsel  (202/ 
452-3236),  Le^  Division.  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaiied  only. 
Tdecommiin  ication  Device  for  the  Deaf 
[TDD).  Dorothea  Thompson  (202/452- 
3544).  Board  of  Governors  of  the  Federal 
Reserve  System.  20th  and  C  Streets. 
NW..  Washington.  DC  20551. 

FDIC:  Danid  M.  Gautsch. 
Examination  Specialist  {202/898-6912}. 
Stephen  C.  Pfeifer.  Fvajnirmtion 
Specialist  (202/898-8904).  Division  of 
Supervision,  or  Fred  S.  Cams.  CSiiet 
Flnandal  Markets  Section.  Ifivision  of 
Research  and  SUtistics  (2t)2/898-39301. 
For  legal  issues.  Pamela  E.  F  LeCren. 
Senior  Counsel  (2t)2/898-3730)  or 
Qaude  A.  Rollin,  Senior  Counsel  (202/ 
898-3985).  Legal  Division,  Federal 
Deposit  Insiuance  Corporation.  550  17flj 
Street.  NW.,  Washington.  DC  20429. 

OTS:  John  Connolly,  Senior  Program 
Manager.  Capital  Policy  (202)  906-6465; 
Doreue  Rosenthal,  Senior  Altomey, 
Regnktions,  Legislation  and  Opinions 
Division  (202)  906-7268,  Office  of  Thrift 
Supervision,  1 700  G  Street,  NW.. 
Washington.  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

LBad^vuad 

The  risk-based  capital  standards 
adopted  by  the  agencies  tailor  an 
institution's  minimum  capital 
requirement  to  broad  categories  of  credit 
risk  embodied  in  its  assets  and  off- 
balance-sheet  instruments.  These 
standards  require  institutions  to  have 
total  capital  equal  to  at  least  8  percent 
of  their  risfl^-weighted  assets.' 
Institutions  with  high  or  inordinate 


*  As  d^ned.  risV^nre^gbled  assets  «r>^^v^^^^.>Tri^l* 
exposures  comnmi  n  dK-baUnce.(hBet 
instniOMts. 


fawelsofiiak  aw  expected  to  operate 
above  minimma  capital  standards. 
Currently,  each  agency  addresses  capital 
adequacy  through  a  variety  of 
•npervisory  actions  and  considers  die 
risks  of  CKNiit  concentrations  and 
nontraditional  activities  in  taking  timse 
varied  supervisorv  ections. 

Section  3(»(b)  of  FDK2A.  Pub.  L. 
102-242  (12  U.S.C.  1828  note),  requires 
d»e  ^encies  to  revise  their  risk -based 
capital  standards  for  insured  depository 
institutions  to  ensure  that  diose 
standards  take  adequate  accoimt  of 
interest  rate  risk,  concentration  of  credit 
risk  and  the  risks  of  nontraditional 
activities.  This  final  rule  addresses 
concentration  of  credit  risk  and  the  risks 
of  nontraditional  activities.  The 
agencies  are  addressing  interest  rate  risk 
throtigh  separate  rulemakings.  See  OCC. 
Board  and  FDIC  joint  notice  of  proposed 
rulemaking.  58  FR  48206  (September  14. 
1993)  and  OTS  final  rulemaking.  58  FR 
45799  (August  31, 1993).  In  addition, 
the  agencies  issued  separate  final  rules 
to  implement  the  section  305 
requirement  that  risk-based  capital 
standards  reflect  the  actual  performance 
and  expected  risk  of  loss  of  multilamily 
mortgages. 

For  the  risks  related  to  concentration 
of  credit  and  nontraditional  activities, 
the  agencies  pubUshed  a  joint  notice  of 
proposed  rulemaking  on  February  22. 
1994.  See  59  FR  8420.  The  agencies 
leoeived  54  comments,  indudii^ 
duphcate  ^^rt^mfnin  among  the 
agencies.  A  description  of  the  joint 

pn^wsed  rule  along  with  a  discussion  of 
the  comments  follows. 

n.  Concentratiun  of  Credit  Itisk 

A.  Proposed  Approach 

In  the  joint  propoeed  rule,  Ae 
agwjcies  stated  thaft  it  was  not  currently 
feasible  to  quantify  the  risk  related  to 
concentrations  of  credit  for  use  in  a 
formulthbased  capital  calculation. 
Althou^  raoM  institutions  can  identify 
and  track  large  concentrations  of  credit 
risk  by  individual  or  related  groups  of 
borrowers,  and  some  can  identify 
ooncentraftions  by  industry,  geographic 
area,  country,  loan  type  or  oAer 
relevant  factors,  tiiere  is  no  generally 
accepted  approach  to  identifying  and 
quantifying  the  augnitude  of  risk 
associated  urith  concentrations  of  credit. 
In  particular,  definitions  and  analyses  of 
concentrations  are  not  uniform  within 
the  iiKkistry  and  are  based  in  part  on  the 
subjective  judgments  of  each  institution 
using  its  experience  and  knowledge  of 
its  specific  borrowers,  market  areas  and 
paoducts. 

Nonedieless.  techniques  do  exist  to 
idoitify  broad  classes  of  concentrations 
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and  to  ncogaize  significant  exposures. 
The  eflective  trackhig  and  management 
of  such  risk  is  important  to  ensiuing  the 
safety  and  soundness  of  financial 
institutions.  Institutions  with  significant 
concentrations  of  credit  risk  require 
capital  above  the  regulatory  minimums. 
As  new  developments  in  identifying 
and  measuring  concentration  of  credit 
risk  emerge,  the  agencies  will  consider 
potential  refinements  to  the  ri^-based 
capital  standards. 

Accordingly,  the  agencies  proposed  to 
take  account  of  concentration  of  credit 
risk  in  their  risk-based  capital 
guidelines  or  regulations  by  amending 
the  standards  to  explicitly  cite 
concentrations  of  oedit  risk  and  an 
institution's  ability  to  monitor  and 
control  them  as  important  factors  in 
assessing  an  institution's  overall  capital 
adequacy.  The  joint  proposed  rule 
contemplated  that  in  addition  to 
reviewing  concentrations  of  credit  risk 
piusuant  to  section  305,  the  agencies 
also  may  review  an  institution's 
management  of  concentrations  of  credit 
risk  for  adequacy  and  consistency  with 
safety  and  soundness  standards 
regarding  internal  controls,  credit 
underwriting  or  other  relevant 
operational  and  managerial  areas  to  be 
promulgated  pursuant  to  section  132  of 
FDICaA. 

B.  Comments 

The  vast  majority  of  commenters 
supported  the  agencies'  decision  not  to 
propose  any  quantitative  formula  or 
standard.  Many  commenters,  however, 
expressed  a  general  concern  as  to  how 
the  agencies  would  implement  and 
interpret  the  joint  proposed  rule. 
Conunenters  noted  with  approval  the 
agencies'  observation  that  rulemaking  in 
this  area  could  inadvertently  create  false 
incentives  or  unintended  consequences 
that  might  decrease  the  safety  and 
soimdness  of  the  banking  and  thrift 
industries  or  unnecessarily  reduce  the 
availability  of  credit  to  potential 
borrowers.  Several  commenters, 
particularly  smaller  banks,  agreed  with 
the  agencies  that,  while  portfolio 
diversification  is  a  desirable  goal,  it  may 
also  increase  an  institution's  overall  risk 
if  accomphshed  by  lending  in 
unfamiliar  market  areas  to  out-of- 
territory  borrowers  or  by  rapid 
expansion  of  new  loan  products  for 
which  the  institution  does  not  have 
adequate  expertise. 

A  significant  number  of  commenters 
iwent  huther.  however,  suggesting  that 
any  requirement  for  institutions  to  hold 
additional  capital  for  significant 
concentrations  of  credit  risk,  including 
the  csae-by-case  approach  proposed  by 
the  agencies,  would  hurt  small  banks 


with  limited  pc  rtfoUos  and  would 
encourage  urihc  althy  diversification. 
Under  the  "Qui  lified  Thrift  Lender" 
test,  for  exampl »,  thrifts  must  hold  65 
percent  of  their  assets  in  qualifying 
categories.  This  requirement  necessarily 
"concentrates"  i  thrift's  portfolio  in 
certain  types  of  assets.  Agricuhural 
banks  describe<  their  position  as 
similar,  and  the  refore  opposed  any 
requirement  of  i  idditional  capital  in 
order  to  compel  isate  for  exposures  to 
concentrations  of  credit. 

One  commenter  felt  that  the  potential 
risk  of  loss  froiq  concentrations  of  credit 
should  be  refledted  in  the  allowance  for 
loan  and  lease  losses  (ALLL).  As 
described  in  th«  December  21, 1993 
Interagency  Policy  Statement  regarding 
the  ALLL,  the  cuirent  amount  of  the 
loan  and  lease  {tortfolio  that  is  not  likely 
to  be  collected  Should  be  reflected  in  the 
ALLL.  In  making  a  determination  as  to 
the  appropriate  level  for  the  ALLL,  the 
policy  statement  identifies 
concentrations  ©f  credit  risk  as  one  of 
several  factors  to  be  taken  into  account 
by  an  institutioa.  While  both  the  ALLL 
and  capital  serve  as  a  cushion  against 
losses,  the  difference  between  the  ALLL 
and  capital  is  that  the  ALLL  should  be 
maintained  at  a  level  that  is  adequate  to 
absorb  estimated  losses,  while  capital  is 
meant  to  provin  an  additional  cushion 
for  unexpNBCted  ruture  losses.  Because 
the  magnitude  ^^d  timing  of  losses  from 
concentrations  are  hard  to  predict  and 
therefore  come  luiexpectedly. 
institutions  witk  significant  levels  of 
concentrations  $f  credit  risk  should 

e  the  regulatory 

le  same  time. 

concentrations  of 
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ipenencing  a 
:redit  quality  and 
luld  reflect  the 
increased  risk  iii  those  concentrations  in 
the  ALLL.  Any  ^entifiable  loan  and 
lease  looses  shoiild  be  recognized 
immediately  by  reducing  the  asset's 
value  and  the 

C.  Final  Rules 

After  careful  ^nsideration  of  all  the 
comments,  the  Agencies  have  decided  to 
adopt  the  propoteed  rules  on 
concentration  of  oedit  risk  without 
modification.  T|e  agencies  believe  that 
there  is  not  currently  an  acceptable 
method  to  add  a  quantitative  formula  to 
the  risk-based  capital  standards  in  order 
to  measure  concentration  of  credit  risk. 
However,  the  agfendes  also  beUeve  that 
institutions  idei  tified  through  the 
examination  pr<  cess  as  having 
significant  expo  sure  to  concentration  of 
credit  risk  or  as  not  adequately 
managing  conce  titration  risk,  should 
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hold  capital  in  excess  of  the  regulatory 
minimums. 

The  agencies  have  reached  this 
conclusion  for  two  reasons.  First, 
although  the  agencies  recognize  that  in 
some  cases  concentrations  of  credit  are 
inevitable,  they  nonetheless  can  pose 
important  risks.  Other  things  being 
equal,  an  institution  that  is  not 
diversified  faces  risks  that  a  diversified 
institution  does  not.  and  accordingly 
presents  risks  to  the  deposit  insurance 
fund  that  a  diversified  institution  does 
not  Second,  Congress  in  section  305  of 
FDICIA  clearly  mandated  that  these 
risks  be  taken  into  accoimt  in 
determining  an  institution's  capital 
adequacy.  OTS,  however,  does  not 
believe  it  is  appropriate  to,  and  will  not, 
implement  section  305  in  a  way  that 
penalizes  thrift  institutions  for 
complying  with  the  statutory  Qualified 
Thrift  Lender  test.  In  addition,  the 
agencies  are  not  encouraging  out-of- 
territory  lending  as  a  response  to 
diversification  concerns. 

m.  Rides  of  Nontraditional  Activities 

A.  Pmposed  Approach 

The  agencies  proposed  to  take 
account  of  the  risks  posed  by 
nontraditional  activities  by  ensuring 
that,  as  members  of  the  industry  began 
to  engage  in,  or  significantly  expand 
their  participation  in,  a  nontraditional 
activity,  the  risks  of  that  activity  would 
be  promptly  analyzed  and  the  activity 
given  appropriate  capital  treatment.  "The 
agencies  also  proposed  to  amend  their 
risk-based  capital  standards  to  explicitly 
cite  the  risks  arising  from  nontraditional 
activities,  and  management's  abiUty  to 
monitor  and  control  these  risks,  as 
important  factors  to  consider  in    . 
assessing  an  institution's  overall  capita! 
adequacy. 

New  dievelopments  in  technology  and 
financial  markets  have  introduced 
significant  changes  to  the  banking 
industry,  and  in  some  cases  have  led 
institutions  to  engage  in  activities  not 
traditionally  considered  part  of  their 
business.  Both  in  the  risk-based  capital 
regulations  and  guidelines  adopted  by 
the  agencies  ia  1989  and  in  subsequent 
revisions  and  interpretations,  the 
agencies  have  adopted  measures  to  take 
adequate  account  of  the  risks  of 
nontraditional  activities  under  the  risk- 
based  capital  standards.  For  exaihple, 
the  FRB,  FDIC  and  the  OCC  have 
recently  published  for  comment  a 
proposal  to  change  the  way  that  the 
counterparty  credit  risks  are  measured 
and  incorporated  into  a  risk-based 
capital  ratio  for  equity  index, 
commodity,  and  precious  metals  off- 
balance  sheet  instruments.  These 
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proposed  changes  were  unique  for  each 
of  the  distinct  products.  The  OTS 
intends  to  issue  a  parallel  proposal  in 
the  near  future.  As  nontraditional 
activities  develop  in  the  future,  the 
agencies  will  address  each  activity  on  a 
case-by-case  basis.  Thus,  to  the  extent 
that  section  305  constitutes  a  mandate 
to  the  agencies  to  make  certain  that  risk- 
based  capital  standards  are  kept  current 
with  industry  practices,  the  agencies 
have  been  acting  consistently  with  the 
intent  of  section  305. 

B.  Comments  and  Final  Rules 

While  most  conunents  focused  on 
concentration  of  credit  risk  rather  than 
nontraditional  activities,  some 
conunenters  noted  their  approval  of  the 
agencies'  approach  with  regard  to  both 
parts  of  the  rulemaking.  Only  a  few 
conunenters  criticized  the  agencies' 
proposal  on  nontraditional  activities, 
expressing  concern  that  the  agencies' 

proposals  were  too  vague  for  examiners 
to  apply  or  that  the  proposals  were  too 
inflexible. 

After  careful  consideration  of  all  the 
conunents,  the  agencies  are  adopting  the 
joint  proposed  rule  on  nontraditional 
activities  without  modification.  The 
agencies  believe  that  this  final  rule 
appropriately  recognizes  that  the  effect 
of  a  nontraditiorud  activity  on  an 
institution's  capital  adequacy  depends 
on  the  activity,  the  profile  of  the 
institution,  and  the  institution's  ability 
to  monitor  and  control  the  risks  arising 
from  that  activity.  The  agencies  will 
continue  their  efforts  to  incorporate 
nontraditional  activities  into  risk-based 
capital.  In  addition,  to  the  extent 
appropriate,  the  agencies  will  issue 
examination  guidelines  on  new 
developments  in  nontraditional 
activities  or  concentrations  of  credit  to 
ensure  that  adequate  account  is  taken  of 
the  risks  of  these  activities. 

IV.  Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  in  this  final 
rule.  Consequently,  no  information  has 
been  submitted  to  the  Offtce  of 
Management  and  Budget  for  review. 

V.  Regulatory  Flexibility  Act  Statement 

Each  agency  hereby  certifies  pursuant 
to  section  605b  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b))  tiiat.tiie 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  601  etseq.).  This  final  rule 
does  not  necessitate  the  development  of 
sophisticated  recordkeeping  or  reporting 


systems  by  small  institutions:  nor  will 
small  institutions  need  to  seek  out  the  ^ 
expertise  of  specialized  accountants, 
lawyers,  or  managers  in  order  to  comply 
with  the  regulation. 

VL  Executive  Order  12866 

The  OCC  and  OTS  have  determined 
that  this  final  rule  does  not  constitute 
"significant  regulatory  action"  for 
purposes  of  Executive  Order  12866. 

List  of  Subjects 

12  CFRPait  3 

Administrative  practice  and 
procedure.  Capital  risk.  National  banks. 
Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
Banking,  Confidential  business 
information.  Crime,  Currency.  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements. 
Securities. 

12  CFR  Part  325 

Barik  deposit  insurance.  Banks, 
Banking,  Capital  adequacy,  Reporting 
and  recordkeeping  requirements. 
Savings  associations.  State  nonmember 
banks. 


12  CFR  Part  567 

Capital.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

Authority  and  Issuance 

OFFICE  OF  THE  COMPTROLLER  OF  THE 
CURRENCY 

12CFRChaptMrl 

For  the  reasons  set  out  in  the  joint 
preamble,  12  CFR  part  3  is  amended  as 
set  forth  below: 

PART  ^-MINIMUM  CAPITAL  RATIOS: 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  for  part  3  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  161. 1818, 
1828(n).  1828  note.  1831n  note.  3907  and 
3909. 

2.  Section  3.1  is  revised  to  read  as 
follows: 

TTiis  part  is  issued  under  the  authority 
of  12  U.S.C.  1  etseq.,  93a,  161. 1818. 
3907  and  3909. 

3.  Section  3.10  is  revised  to  read  as 
follows: 

13.10   AppUcabWty. 

The  OCC  may  require  higher 
minimum  capital  ratios  for  an 
individual  bank  in  view  of  its 
circumstances.  For  example,  higher 
capital  ratios  maybe  appropriate  for 

(a)  A  newly  chartered  bank; 


(b)  A  bank  receiving  special 
supervisory  attention; 

(c)  A  bank  that  has,  or  is  expected  to 
have,  losses  resulting  in  capital 
inadequacy; 

(d)  A  bank  with  significant  exposure 
due  to  interest  rate  risk,  the  risks  from 
concentrations  of  credit,  certain  risks 
arising  from  nontraditional  activities,  or 
management's  overall  inability  to 
monitor  and  control  financial  and 
operating  risks  presented  by 
concentrations  of  credit  and 
nontraditional  activities; 

(e)  A  bank  wiUi  significant  exposure 
due  to  fiduciary  or  operational  risk; 

(0  A  bank  exposed  to  a  high  degree 
of  asset  depreciation,  or  a  low  level  of 
liquid  assets  in  relation  to  short-term 
liabilities; 

(g)  A  bank  exposed  to  a  high  volume 
of,  or  particularly  severe,  problem  loans; 

(h)  A  bank  that  is  growing  rapidly, 
either  internally  or  through  acquisitions- 
or 

(i)  A  bank  that  may  be  adversely 
affected  by  the  activities  or  condition  of 
its  holding  company,  affiliate(s),  or 
other  persons  or  institutions  including 
chain  banking  organizations,  with 
which  it  has  significant  business 
relationships. 

Dated:  November  18. 1994. 
Eugene  A.  Ludwig. 
Comptroller  of  the  Currency. 
FEDERAL  RESERVE  SYSTEM 
12CFRChaptwll 

For  the  reasons  set  forth  in  the  joint 
preamble,  12  CFR  Part  208  is  amended 
as  set  forth  below: 

PART  208-MEMBERSHIP  OF  STATE 
BANKING  INSTITUnONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  Part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  36.  248(a).  248(c), 
321-3383.  371d.  461.  481-486.  601.  611 
1814.  1823(j).  1828(o).  1831o.  1831p-l,  3105 
3310.  3331-3351.  and  3906-3909;  15  U.S  Q 
78b.  781(b).  781(g).  78l(i).  78o-4(c)(5).  78q, 
78q-l.  and  78w:  31  U.S.C  5318. 

2.  Appendix  A  to  Part  208  is  amended 
by  revising  the  fifth  and  sixth 
paragraphs  under  "I.  Ovennew'io  read 
as  follows: 

Appendix  A  to  Part  20S— Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Risk-Based  Measure 

/.  Oivniew 

•  •  *  •  •  ; 

The  risk-based  capital  ratio  focuses 
principally  on  broad  categories  of  credit  risk 
although  the  framework  for  assigning  assets 
and  off-balance-sheet  items  to  risk  categories 
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doMui>arpama«ieaMaCi«ltiaBafBrntk  as 
well  as  limited  imlaaf  a*  of  inteiaal  rate  and 
market  nsk  The  framework  incorporates 
risks  ansmg  from  traditiooal  bankiqg 
acuvities  as  wall  as  risks  arising  frtun 
noo traditional  activities  The  risk-based  ratio 
does  not  bowwer  incorporate  other  isctors 
tfaal  can  aflert  an  institution's  financial 
koaditioa  These  CkIots  include  overall 
mterast  rale  exposure,  liquidity,  funding  and 
market  risks,  the  quality  and  level  of 
earnings,  investment,  loan  portfolio,  and 
other  concentrations  of  credit  risk,  certain 
naks  arising  from  nontraditional  activities, 
the  quality  of  loans  and  investments,  the 
effewtiveness  of  loan  and  investment  policies, 
and  management  s  overall  ability  to  monitor 
and  control  financml  and  operating  risks, 
including  the  nsks  presented  by 
concentrations  of  credit  and  nontraditional 
activities 

In  addition  to  evaluating  capital  ratios,  an 
overall  assessment  of  capital  adequacy  must 
take  account  of  those  fKtors,  including,  in 
particular  the  level  and  severity  of  problem 
and  classified  assets  For  this  reason,  the 
final  supervisory  judgement  on  a  bank's 
capital  adequacy  may  differ  significantly 
from  conclusions  that  might  be  drawn  solely 
bom  the  level  of  its  risk-based  capital  ratio. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  Svslem.  December  9. 1994 
Barbara  R.  Lawrrey, 
Associate  Secretarv  of  the  Board 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFRCtwp«wlll 

For  the  reasons  set  forth  in  the  joint 
preamble,  12  CFR  Part  325  is  amended 
as  follows. 
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TIm  risk-haaad  capital  ratio  iacusaa 
principally  on  faf  tad  catenaries  of  cradit  nak. 
however,  the  rati  i  does  ix>t  take  account  of 
many  other  fiKlo  s  that  can  afibct  a  bank's 
financia]  conditi(  o  Theae  Eviors  include 
overall  interest  n  le  risk  exposure,  liquidity 
funding  and  i^an  jet  risks,  the  quality  and 
level  of  earnings,  investmen*  loan  portfolio, 
and  other  r  UUUH1  tratiotts  of  credit  risk, 
certain  riakk  aiisi  og  from  nontraditional 
artivities.  the  qui  lity  of  loans  and 
investments,  the  lEFartiveness  of  loan  and 
investment  policies,  and  management's 
overall  ability  to  fnonitor  and  control 
financial  and  opiating  risks,  including  the 
risk  presented  b)4concentrations  of  credit 
and  nontradittoaal  activities.  In  addition  to 
evaluating  capHal  ratios,  an  overall 
assessment  of  caoital  adequacy  must  take 
account  of  each  o  f  these  other  factors, 
including,  in  pari  icular,  the  level  and 
severity  of  probU  n  and  adversely  classified 
assets  For  this  r^oon,  the  Bnal  supervistuy 
judgment  on  a  batik's  capital  adequacy  may 
differ  significant^  from  the  conclusions  that 
might  be  drawn  siely  from  the  absolute  level 
of  the  bank's  risubased  capital  ratio. 
•        •        *        •        • 

By  order  of  theiBoard  of  Directors. 

Dated  at  Washington,  DC.  this  Mh  day  of 
August  1994 

Federal  Deposit  Insurance  Corporation. 

Robert  E.FaMiiiii. 

Acting  Executive  Secretary 

OFFICE  OF  THRrr  SUPERVISION 

12  CFR  Chapter  V 

Pot  the  reasons  set  forth  in  the  joint 
preamble,  12  CFR  Part  567  is  amended 
as  follows:        ] 

SUBCHAPTER  [>-RE6ULATI0NS 
APPLICABLE  TO  ALL  SAVINGS 


1  The  authoritv  citation  for  part  325 
IS  revised  to  read  as  follows- 

Authority:  12 1' S  C  181S(a).  1815(b). 
1816.  1818(a).  1818(b],  1818(c).  1818(1). 

'  1819(Tenth).  1828(c).  1828(d).  1828(1), 
1828(n).  1828(o),  1828  note.  183 In  note, 
18310.  3907,  3909 

%  329l3    [AnMiitfaiq 

2  SectioD  325  3(8)  is  amended  in  the 
fourth  sentence  by  adding  "significant 
risks  from  concentrations  of  credit  or 
nontraditional  activities,"  immediately 
after  "funding  risks,"  and  by  adding 
"will  take  ih&se  other  factors  into 
account  in  analyzing  the  bank's  capital 
adequacy  and"  immediately  after 
'FDIC"  and  before  "may" 

3  The  fifth  paragraph  of  the 
mtroductory  text  (^Appendix  A  to  Part 
325  IS  revised  to  read  as  follows 

Appendut  A  to  Part  325 — Statement  of 
Policy  on  Risk-Based  Capital 


PART  587— CAPITAL 

1.  The  autho]  ity  citation  for  part  567 
continues  to  rei  id  as  follows: 

Aolbarity:  12  I LS  C  1462. 1462a.  1463, 
1464, 1467a,  182f  (note). 

2.  Section  56^.3  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(9)  to 
read  as  follows; 

§567.3    liMflvidi^  mMmum  capital 
requirements. 

*        •        • 

(b)*  *  * 

(3)  A  savings'association  that  has  a 
high  degree  of  axposiue  to  interest  rate 
risk,  prepayment  risk,  credit  risk, 
concentration  c  f  credit  risk,  certain  risks 
arising  from  no  itraditional  activities,  or 
similar  risks:  of  a  high  proportion  of  off- 
balance  sheet  risk,  especially  standby 
letters  of  creditl 


(9)  A 
record  of  operational 


savings  association 


UMI 


that  has  a 
losses  that  exceeds 


the  average  of  other,  similarly  situated 
savings  associations;  has  management 
deficiencies,  including  Gultue  to 
adequately  mcmitor  and  omtrol 
financial  and  operating  liskt, 
particulariy  the  risks  presented  by 
concentrations  of  credit  and 
nontraditional  activities,  or  has  a  poor 
record  of  supervisory  compliance 
•        •'••• 

Dated  August  12, 1994 

By  the  Office  of  Thrift  Supervision 
Jonathan  L.  Fieditcr. 
Acting  Director 

IFR  Doc.  »4  ^30771  Filed  12-14-94, 8-4S  ami 
auMO  cooESc  occ  4tia-3s.^  ao«a  atta-et-^ 

RNC  6714-01-P;  OTS  mO-«1-P 

DEPARTMENT  OF  TRANSPORTATIOM 
Federal  Aviation  Acfaninistration 
14CFRPart39 

[DodnlNo.  94  NM  66  AD;  Amendment 
36-6095;  AD  •4-2&-11] 

Akwui  iMiMss  INracliveB,  Jetstfeam 
Model  4101  Airplanat 

AGENCY:  Federal  Aviation 
Administration.  DOT 
ACTION:  Final  nile. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
4101  airplanes,  that  requires  installation 
of  additional  venting  between  the  flight 
deck  and  the  passenger  compartment. 
This  amendment  is  prompt^  by  results 
of  an  engineering  analysis  that  revealed 
there  was  insufficient  venting  in  the 
forward  stowage  and  wardrobe 
assembly.  The  actions  specified  by  this 
AD  are  intended  to  prevent  injury  to  the 
crew  resulting  fiom  structural  feilure  of 
the  bulkhead  between  the  flight  deck 
and  the  passenger  compartment  in  the 
event  of  windshield  failure  and 
subsequent  rapid  decompression. 
DATES:  Effective  January  17. 1995. 

The  incorporation  by  reflerence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  1 7. 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  dbtained 
from  Jetstream  Aircraft,  Inc..  P.O.  Box 
16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules  ' 
Docket.  1601  Lind  Avenue  SW  ,  Renton, 


Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  RegulationsJ14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Jetstream 
Model  4101  airplanes  was  published  in 
the  Federal  Register  on  July  15, 1994 
(59  FR  36096).  That  action  proposed  to 
require  installation  of  additional  venting 
between  the  flight  deck  and  the 
passenger  compartment. 

Interested  persons  have  been  afforded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Tne  FAA  has  recently  reviewed  the 
figures  it  has  used  over  the  past  several 
years  in  calculating  the  economic 
impact  of  AD  activity  Inordwto 
accotmt  for  various  inflationary  costs  in 
the  airline  industry,  the  FAA  has 
determined  that  it  is  necessary  to 
increase  the  labor  rate  used  in  these 
calculations  from  $55  per  work  hour  to 
$60  per  work  hour  The  economic 
impact  information  below  has  been 
revised  to  reflect  this  increase  in  the 
specified  hourly  labor  rate. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  Under  these 
circumstances,  at  least  one  operator 
appears  to  have  incorrectly  assumed 
that  its  airplane  was  not  subject  to  an 
AD.  On  the  contrary,  all  airplanes 
identified  in  the  applicability  provision 
of  an  AD  are  legally  subject  to  the  AD. 
If  an  airplane  has  been  altered  or 
repaired  in  the  affected  area  in  such  a 
way  as  to  afliBCt  compliance  with  the 
AD,  the  owner  or  operator  is  required  to 
obtain  FAA  approval  for  an  alternative 
method  of  compliance  with  the  AD,  in 
accordance  with  the  paragraph  of  each 
AD  that  provides  for  such  approvals.  A 
note  has  been  added  to  this  final  rule  to 
clarify  this  requirement.  The  FAA  has 
determined  that  this  addition  will 
neither  increase  the  economic  burden 


on  any  operator  nor  increase  the  scope 
of  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  afEected  by  this 
AD,  that  it  will  take  approximately  40 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operatora. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $24,000,  or  $2,400  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39-AlRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

f  39.13   (Amended) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-2S-1I  Ictstream  Aircraft  Limited: 

Amendment  39-9095.  Docket  94-NM- 
66- AD. 

Applicability:  Model  4101  airplanes, 
constructors  numbers  41005  through  41015 
inclusive,  41019  through  41024  inclusive, 
41028.  and  41029;  certificated  in  any  * 

category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Ckimpliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  injury  to  the  crew  resulting 
from  struchiral  failure  of  the  bulkhead 
betMfeen  the  flight  deck  and  the  passenger 
compartment  in  the  event  of  windshield 
failure  and  subsequent  rapid  decompression, 
accomplish  the  following: 

(a)  Within  525  hours  time-in-service  after 
the  effective  date  of  this  AD,  install 
additional  decompression  vente  in  the  left 
and  right  stowage  and  the  right  forward 
wardrobe  assembly  bulkhead  between  the 
flight  deck  and  passenger  compartment,  in 
accordance  with  Jetstream  Service  Bulletin 
J4 1-25-018,  dated  March  15, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 
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UMI 


tc)  Spacid  Bi^t  peimks  nwy  be  issuad  ia  ' 
accordaoce  %vith  $$  21  197  and  21  190  of  the 
Fadaml  Aviatioa  Rayilatioos  (14  CFR  21 197 . 
and  21 199)  to  oporate  the  airplane  to  a 
location  where  die  raquhefnents  of  this  AD 
can  be  aoconaplished. 

(d)  The  installation  riuill  be  done  in 
accordance  with  Jetstream  Service  Bulletin 
Hl-25-018.  dated  March  15. 1994  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  S  U  SC  552fa)  and  1  CFR 
part  51  Copies  may  be  obtained  from 
Jetstream  Aircraft.  Inc  .  P  O  Box  16029, 
Dulles  Intematiooal  Airport,  Washington.  DC 
20041-6029  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW  .  Renton.  Washington,  or  at 
the  Office  of  the  Federal  Register.  800  North 

^Capitol  Street.  NW  .  suite  700.  Washington. 
DC. 

(e)  This  amendment  becomes  effective  on 
January  17. 199S 

Issued  ui  Renton.  Washington,  on 
December  S.  1994 

DmcU  M.  PwlcfMa.  . 

AcftngManoger,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
IFR  Doc  94-30397  Filed  12-14-94.  8  45  ami 
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14  CFR  Part  39 

(DocliM  Na  •4-4m-87-AD;  AiTMndflMnt 
3»-MM>:AD94-^2S-0q 

AinworthlMss  Diradfvas;  McOonnaa 
Douglas  Modal  DC-9-80  Saries 
AlrplanM  and  ModalMD-B8  Airptonas 

AOENCV:  Federal  Aviation 
Administration,  DOT 
ACWOW;  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Model  DC-0--80 
series  airplanes  and  Model  MD-88 
airplanes,  that  requires  modification  of 
the  engine  nose  cowls.  This  amendment 
is  prompted  by  several  in-flight 
incidents  in  which  the  engine  nose  cowl 
separated  or  nearly  se{>arated  from  the 
airplane.  The  actions  specified  by  this 
AD  are  intended  to  prevent  separation 
of  the  engine  nose  cowl  from  the 
airplane  dtuing  severe  vilvation  of  the 
engine. 

DATES:  Effective  January  17, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  17, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation. 
P.O.  Box  1771,  Long  Beach.  Califonua 
90801-1771.  Attention:  Business  Unit 
Manager,  Technical  Administrative 
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Support,  O^l  LSI .  M.C  2-98.  This 
information  n  ay  be  examined  at  the 
Federal  A^nat  on  Administration  (FAA), 
Tianspoct  Aii  tlane  Directorate.  Rules 
Dodcet.  1601  ind  Avenue,  SW. 
Renton.  Wadi  ngton;  or  at  the  FAA, 
Transport  Air  >lane  IKiectorate,  Los 
Angeles  Airct  tft  Cotification  Office. 
3960  Paramoii  nt  Boulevard,  Lakewood, 
Califomia  907 12;  or  at  the  Office  of  the 
Federal  R^isfer.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC 
FOR  FURTHER  ilFOittlATKMI  CONTACT: 
Robert  Baitoo  Aerospace  Engineer, 
Propulsion  Bi  mch,  ANM-141L,  FAA. 
Transport  Air  )lane  Directorate,  Los 
Angeles  Aircrtft  Certification  Office. 
3960  Paramount  Boulevard.  Lakewood. 
CaUfbmia  90^2;  telephone  (310)  627- 
5245:  fax  (31(^  627-5210. 
SUPPLBCNTAliY  IRFORMAT10N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regtflations  (14  CFR  part  39)  to 
include  an  ainvortfainess  directive  (AD) 
that  is  applicable  to  certain  Model  DC- 
9-80  series  airplanes  and  Model  MD-88 
airplanes  serifs  airplanes  was  published 
in  the  Federal  Register  on  July  27, 1994 
(59  FR  38147]  That  action  proposed  to 
require  modii  cation  of  the  left  and  ri^t 
engine  nose  o  iwls. 

Interested  p  arsons  have  been  afforded 
an  oppoitujiit  f  to  participate  in  the 
making  of  thij  amendment  Due 
consideration  has  been  given  to  the 
comments  rec  eived. 

One  commi  nter  supports  the  propose 
rule. 

Several  con  menters  request  that  the 
compliance  ti  ne  for  the 
accomplishmi  int  of  die  modification  be 
extended  boa  the  proposed  8  months  to 
12  or  18  moni  is.  These  commenters 
state  that  they  would  have  to  special 
schedule  thei|  fleet  of  airplanes  to 
accomplish  this  modification  within  the 
proposed  compliance  time.  This  would 
entail  considarable  additional  expenses 
and  schedule  disruptions.  The  FAA 
concurs.  The  FAA 's  intent  was  that  the 
modification  be  accomplished  during  a 
regularly  sch<  dided  maintenance  for  the 
majority  of  th ;  affected  fleet,  wdien  the 
airplanes  woilld  be  located  at  a  base 
where  special  equipment  and  trained 
personnel  woiild  be  readily  available,  if 
necessary.  Baled  on  the  information 
supplied  by  tie  commeuters.  the  FAA 
now  recognizes  that  12  months 
corresponds  more  closely  to  the  interval 
representative  of  most  of  the  affected 
operators'  noioaal  maintenance 
schedules.  Paragraph  (a)  of  the  final  rule 
has  been  revii  ed  to  reflect  a  compliance 
time  of  12  ma  nths.  The  FAA  does  not 
consider  that  iiis  extension  of  an 
additional  4 1  lonths  for  compUance  will 
adversely  affc  ::t  safety 


Two  commenters  state  that,  during 
arcdmplishment  of  the  modification, 
they  found  a»int8r£aience  condition  on 
the  engine  cowls  being  modified  that 
prevents  installation  of  bolt  heads  facing 
forward.  One  conunenter  states  that  the 
final  rule  of  this  AD  should  not  be 
released  imtil  the  McDonnell  Douglas 
MD-80  Alert  Service  Bulletin  A71-61  is 
revised  to  correct  procedures  relative  to 
this  interference  condition.  The  FAA 
infers  from  these  commenters  that  they 
would  like  the  pnposed  rule  to  be 
revised  to  cite  the  latest  revision  of 
McDonnell  Douglas  MD-80  Alert 
Service  A71-61  The  FAA  concurs 
Since  issuance  of  the  proposed  rule,  the 
FAA  has  reviewed  and  approved 
Revision  1,  of  McDonnell  Douglas  Alert 
Service  Bulletin,  dated  October  4, 1994. 
Revision  1  allows  the  installation  of 
bolts  from  the  ei^ine  flange  side  when 
interference  with  the  Hi-Lok  bolts  exist. 
The  FAA  has  revised  paragraph  (a)  of 
the  final  rule  to  reflect  the  latest 
revision  to  the  alert  service  bulletin  as 
an  additional  source  of  service 
information 

The  FAA  has  recently  reviewed  the 
figures  it  has  used  over  the  past  several 
years  in  calculating  the  economic 
impact  of  AD  activity  In  order  to 
accoimt  for  various  inflationary  costs  in 
the  airline  industry,  the  FAA  has 
determined  that  it  is  necessary  to 
increase  the  labor  rate  used  in  these 
calculations  from  $55  per  woiic  hour  to 
$60  per  work  hour  The  economic 
impact  information,  below,  has  been 
revised  to  reflect  this  increase  in  the 
specified  hourly  labor  rate. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that  some  operators  may  misunderstand 
the  legal  effect  of  AD's  on  airplanes  that 
are  identified  in  the  applicability 
provision  of  the  AD,  but  that  have  been 
altered  or  repaired  in  the  area  addressed 
by  the  AD.  Under  these  circumstances, 
at  least  one  operator  appears  to  have 
incorrectly  assumed  that  its  airplane 
was  not  subject  to  the  AD.  On  the 
contrary,  all  airplanes  identified  in  the 
applicability  provision  of  an  AD  are 
iegaMy  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  added  to  the  final  rule  to  clarify 
this  requirement. 

After  careful  review  of  the  avail^le 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 


•  safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scone 
of  the  AD.  *^ 

There  are  apprtHdmately  1 ,062 
McDonnell  Dtmglas  Model  DC-9-80 
series  airplanes  and  Model  MD-BS 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  Tlie  FAA  estimates  that 
540  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  6  work  hoius  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $100  per 
airplane.  Based  on  these  figtires,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $248,400,  or 
$460  per  airplane. 

The  FAA  has  been  advised  that  74 
U.S. -registered  airplanes  have  been 
modified  in  accordance  with  the 
requirement  of  this  AD.  Thwefore,  the 
future  economic  cost  impact  of  this  rule 
on  U.S.  operators  is  now  only  $214,360. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govOTiment  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  R^ulatory 
Flexibility  Act.  A  final  evaluation  ias 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi^m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  hicorporation  by  reference. 
Safety. 


Federal  Aviation  R^ulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.88. 

{39.13    [Amendad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  roe  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


94-25-06  McDonnell  Douglas:  Amendment 
39-9090.  Docket  94-NM-87-AD. 

Applicability:  Model  DC-9-81  fMD-81) 
DCr^~82  (MD-82).  DC-»-83  (MD-83).  and 
DC-9-e7  (MI>-87)  series  airplanes  and 
Model  MD-aa  airplanes;  as  listed  in 
McDonnell  Douglas  MD-eo  Alert  Service 
Bulletin  A71-61,  Revision  l.  dated  October 
4, 1994;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  requesfapproval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  ch.-^nged  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  engine  nose  cowl  separating 
firom  the  airplane  during  severe  engine 
vibration,  accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  the  left  and  right 
engine  nose  cowls  in  accordance  with 
McDonnell  Douglas  MD-80  Alert  Service 
Bulletin  A71-61.  dated  May  18. 1994.  or 
Revision  1.  dated  October  4. 1994. 

N«»B  2:  Modification  in  acccudance  with 
either  Figure  1.  Figure  2.  or  Figure  3  of  the 
alert  service  bulletin  is  acceptable  for 
compliance  with  this  paragraph. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  Enay  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  AdX 

Note  3i  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACQ. 

(c)  Special  flight  permits  may  be  issued  in 
acrordance  with  §5  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  McDonnell  Douglas  MD-BO 
Alert  Service  Bulletin  A71-61.  dated  May  18 
1994.  or  McDonnell  Douglas  MEMO  Alert 
Service  Bulletin,  Revision  1,  dated  October  4. 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation.  P.O. 
Box  1771,  Long  Beach,  California  90801- 
1771,  Attention.  Business  Unit  Manager. 
Technical  Administrative  Support.  Dept. 
L51.  M.C.  2-98.  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW ,  Renton, 
Washington:  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Ukewoed,  Califomia  90712:  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW  .  suite  700.  Washington. 

(e)  This  amendment  becomes  effective  on 
January  17. 1995. 

Issued  in  Renton.  Washington,  on 
December  2. 1994. 
James  V.  Devany, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
fFR  Doc.  94-30144  Filed  12-14-94;  8.45  am] 
MLUNG  cooe  4ti»-i»m 


14  CFR  Part  39 


[Docket  No.  93^ANE-^  Amwidment  39- 
9086;  AD  94-25-04] 

Airworthiness  Directives;  Precision 
Ahmottve  Corporation  (Formerly  Facet 
Aerospace  Products  and  Marvel- 
ScheUer)  Model  HA-6  Series 
Carburetors 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SliMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  certain  Precision 
Airmotive  Corporation  (formerly  Facet 
Aerospace  Products  and  Marvel- 
Schebler)  Model  HA-6  series 
carburetors,  that  requires  a  modification 
in  those  carbiuetors  ntrt  equipped  with 
a  mixture  control  retainer  clip.  This 
amendment  is  prompted  by  eight 
reports  of  excessive  retention  screw 
wear  causing  rough  engine  operation  or 
engine  power  loss  on  Mi^es  equipped 
with  a  Model  HA-6  series  carburetor 
between  January  1986  and  August  1992 
The  actions  specified  by  this  AD  are 
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intended  to  prevent  the  interruption  of 
fiiel  flow  to  the  engine  caused  by  the 
mixture  control  shaft  moving  out  of 
position  because  of  excessive  wear  of 
the  mixture  control  shaft  retention 
screw. 

DATES:  Effective  February  13. 1995. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  February 
13. 1995 

ADDRESSES:  The  service  information 
referenced  in  this  AO  may  be  obtained 
from  Precision  Airmotive  Corporation, 
3220  -100th  Street  Southwest.  Suite  E, 
Everett.  WA  98204;  telephone  (206) 
353-8181.  fax  (206)  348-3545.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  OfTice  of  the  Federal 
Register.  800  North  Capitol  Street  NW.. 
suite  700.  Washington.  EXZ. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
A.  Regimbal,  Aerospace  Engineer. 
Seattle  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton,  WA 
98055-4056:  telephone  (206)  227-2687. 
fax  (206)  227-1181. 
SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39]  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Precision 
Airmotive  Corporation  (formerly  Facet 
Aerospace  Products  and  Marvel- 
Schebler)  Model  HA-6  series 
carburetors  was  published  in  the 
Federal  Register  on  December  21, 1993 
(58  FR  67381).  That  action  proposed  to 
require  installation  of  a  retainer  clip, 
replacement  screw,  and  washer  to 
prevent  movement  of  the  existing 
mixture  control  shaft  in  the  event  of 
excessive  wear  of  the  mixture  control 
shaft  retainer  screw,  in  accordance  with 
Marvel-Schebler/Tillotson  Service 
Bulletin  (SB)  No.  Al-78,  dated 
September  1978. 

mterested  persons  have  been  afforded 
an  opportuinity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

The  commenter  (the  manufacturer) 
states  that  only  certain  part  numbers  of 
HA-6  series  carburetors  should  be 
affected  by  the  AD.  The  affected 
carburetors  were  manufactuired  prior  to 
1979,  after  which  a  modification  to 
address  mixture  control  shaft  retention 
problems  was  introduced  and  the  part 
numbers  were  changed.  The  Federal 
Aviation  Administration.(FAA)  concurs. 


Precision  Airwoi 
Mandatory  SB  N( 
6, 1994.  that  incl 
effectivity  limit 
final  rule  adds 
means  of  complii 
Marvel-Schebler 
the  economic  an 


The  applicability  bf  this  final  rule  has 
been  revised  to  in  dude  only  carburetors 
identified  by  cert  in  part  numbers.  In 
addition,  the  maqofacturer  has  issued 
less  Corporation 
MSA-6.  dated  April 
des  the  revised 
by  part  numbers.  This 
SB  as  an  additional 
ce  to  the  original 
illotson  SB.  Finally, 
ysis  has  been  revised 
to  show  the  lowei  number  of  affected 
carfouret(»s. 

After  careful  re  dew  of  the  available 
data,  including  tfaje  comments  noted 
above,  the  FAA  h^s  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  nile  with  the  changes 
described  previoiisly.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  obr  increase  the  scope 
of  the  AD. 

There  are  appnjximately  5,000 
carburetors  of  the  affected  design  in  the 
worldwide  fleet,  but  the  number  of 
carbiuetors  installed  on  aircraft  of  U.S. 
registry  that  will  le  affected  by  this  AD 
is  unknown.  The  FAA  estimates  that  it 
will  take  approxi]  nately  1  work  hour  per 
carburetor  to  accc  mplish  the  required 
actions,  and  that  <  he  average  labor  rate 
is  $55  per  work  h  )ur.  Required  parts 
will  cost  approxiAiately  $34  per 
carburetor.  Basedjon  these  figures,  the 
total  cost  impact  af  the  AD  on 
worldwide  operators  is  estimated  to  be 
$445,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  aSiong  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasonsjdiscussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  ^2866;  (2)  is  not  a 
"significant  rule'lunder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Februaty  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  c  r  negative,  on  a 
substantial  numb  n  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  AJfinal  evaluation  has 
been  prepared  fot  this  action  and  it  is 
contained  in  the  f  ules  IDocket.  A  copy 
of  it  may  be  obtai  led  from  the  Rules 
Docket  at  the  Iocs  tion  provided  under 
the  caption  AOORI  SSES. 
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List  of  Subjects  in  14  CFR  Pait  39 

Air  Transportation,  Aircraft,  Aviation 
safety,  hicorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  del^ated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49U.S.C  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 

f  39.13    [AmMNled] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-25-04    Precision  Airmotive  Corporation 
(fimnerly  Facet  Aerospace  Products  and 
Manrel-Schebln):  Amendment  39-9088. 
Docket  93-ANB-29. 
ApplicabUity:  Precision  Airmotive 
Coiporation  (formerly  Facet  Aerospace 
Products  and  Marvel-Schebler)  Model  HA-6 
series  carburetors  with  part  numbers  10- 
5092. 10-5180, 10-5189, 10-5200. 10-5200- 
1, 10-5201-11, 10-5206, 10-5206-1, 10- 
5210, 10-5211, 10-5211-1, 10-5214, 10- 
5215. 1&-5221, 10-5227.  These  carburetors 
are  installed  on  but  not  limited  to 
reciprocating  engine  powered  aircraft 
manuflBCtured  by  Beech,  Cessna,  Piper,  and 
Mooney. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  interruption  of  fuel  flow  to 
the  engine  caused  by  the  mixture  control 
shaft  moving  out  of  position  because  of 
excessive  wear  of  the  mixture  control  shaft 
retention  screw,  accomplish  the  following: 

(a)  For  affected  carburetors  not  equipped 
with  a  mixture  control  shaft  retainer  clip  (P/ 
N  55-A239).  screw  (P/N  15-B395),  and 
washer  (P/N  78-A292),  install  these  items 
within  12  months  after  the  efTectiye  date  of 
this  airworthiness  directive  (AD)  in 
accordance  with  Marvel-Schebler/Tillotson 
Service  Bulletin  (SB)  No.  Al-78,  dated 
September  1978,  or  Precision  Airmotive 
Corporation  SB  No.  MSA-6,  dated  April  6. 
1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Seattle  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Seattle 
Aircraft  Certification  Office. 


(c)  ^wcial  eight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  sinnft  to  a 
location  where  the  requirements  of  this  AD 
can  be  aocoraplisfaed. 

(d)  The  inflation  shall  be  done  in 
accordance  witti  the  following  service 
buUetias: 


Pages 

Data 

Marvel  ScheWer/ 

1-2 

September  1978 

TdlobonSBNo. 

. 

At-78. 

Total  Pager  2. 

Precision 

1-3 

April  6, 1994. 

AiftnoHwe  Cor- 

poration SB  No. 

m 

MSA-6. 

TotolPagesra. 

This  mcofporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(al  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Precision  Airmotive 
Corpwation.  3220  -100th  Street 
Southwest.  Suite  E.  Everett.  WA  98204; 
teleiAone  (206)  353-8181.  fax  (206) 
348-3545.  Copies  may  be  inspected  at 
the  FAA,  New  England  Region.  Office  of 
the  Assistant  Chief  Coimsel,  12  New 
England  Executive  Park,  Burlington. 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.. 
suite  700.  Washington,  DC 

(e)  This  amendment  becomes  effective 
on  Fehruary.l3. 1995. 

Issued  in  Buriington.  Massachusetts,  on 
December  1. 1994. 
fanaaCleiM. 

Acting  Manager.  Engine  and  Propdier 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  94-30179  Filed  12-14-94;  8:45  am| 
BNJJNB  COOi  4eia.19.» 


14  CFR  Part  39 

[Docket  No.  »3^NE-7«;  Amendment  39- 
9092:  AD  94-25-08] 

Airworthiness  Directives;  Turtwmeca 
Arrtel  1  Series  Turtioshaft  Engines 

AQENCV:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Turbomeca  Arriel  1  series 
turiKxhaft  engines,  that  currently 
requires  a  gaubox  chip  detector 
inspection  prior  to  further  fki^t. 
subsequent  inspection  at  designated 
intervals,  and  if  necessary,  removal  of 
the  gearbox,  and  also  requires 
modification  of  the  gearbox  if  not 
accomplished  previously.  This 
amendment  requires  modification  to  the 


intwmediate  gear  that  would  constitute 
terminathig  action  to  the  repetitive  chip 
detector  inspections.  On  certain  engines 
this  •mendment  lequires  immediate 
modificatiott  of  the  intenmdiate  gear 
prior  to  further  fli^t  This  amendment 
is  prompted  by  the  availability  of  design 
improvements  to  the  mtermediate  gear. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  damage  to  the 
aircraft  resulting  from  engine  debris 
following  an  imcontaaaad  engine 
failure. 

MTES:  Effective  )«iuary  17, 1995. 

The  incOTporaticm  1^  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  January  17. 

ADDRESSES:  The  service  infonnatioa 
referenced  in  this  AD  may  be  obtained 
from  Turbomeca  Engiiw  Corporation, 
2709  Forum  Drive,  Grand  Prairie,  TX 
75051.  TTiis  information  may  be 
examined  at  the  Federal  Aviation 
AdministraUon  (FAA).  New  Engjind 
Region,  Office  of  the  AssistMit  Chief 
Counsel,  12  New  England  Executive 
Park.  Burhngton.  MA  01803-5299;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700. 
Washington,  DC. 

FOR  RIRTHER  INFORMATION  CONTACT: 
Mark  A.  Rumizen.  Aerospace  Engineer. 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Pait,  Burlington.  MA 
01803-5299;  telephone  (617)  238-7137 
fax  (617)  238-7199. 
SUPPLEMBaARV  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  airworthiness  directive 
(AD)  92-24-08.  Amendment  39-8413 
(57  FR  54293,  November  18, 1992). 
which  is  applicable  to  Turbomeca  Arriel 
IB,  ID.  IDl,  lA  with  TU13,  and  lAl 
with  TU13,  turboshaft  engines,  was 
published  in  the  Federal  Register  on 
March  15, 1994  (59  FR  11944).  That 
action  proposed  to  require  removing 
gearboxes  that  were  overhauled  prior  to 
June  1, 1992,  within  30  days  after  the 
effective  date  of  that  AD.  Those 
gearboxes  have  intermedi^e  gears  that 
are  prone  to  gear  teeth  wear  due  to 
mixing  of  used  gear  train  comptments 
with  new  components.  That  proposed 
AD  would  also  require  immediate 
modification  of  certain  engines  to  the 
TU39  whidi  introduces  a  thicker  web 
intermediate  gear  that  is  more  resistant 
to  high  cycle  fatigue  (HCF)  feilure. 
Finally,  that  proposed  AD  would  also 
continue  to  require  repetitive 
inspections  of  the  chip  detector  for 
evidence  of  metal  chips  imtil 
installation  of  modification  TU232  to 


the  intermediate  gear  at  the  next 
overhaul  or  repair  of  the  reduction 
gearbox,  bistaliation  of  modification 
TU232  wonW  constitute  terminating 
action  to  the  mspection  requirements  of 
"»»*jAD.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
Turbomeca  Service  Bulletin  (SB)  No 
292  72  0157.  Update  No.  2,  dated  July 
30,  1993,  and  Turbomeca  SB  No.  292  72 
0169.  dated  July  12. 1993. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  th*» 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  (the  manufacturer) 
states  that  the  economic  analysis  in  the 
proposed  rule  is  incorrect,  and  provides 
revised  economic  information.  The  FAA 
concurs  and  has  revised  the  economic 
analysis  of  this  final  rule  accordingly. 

One  commenter  states  that  the 
provision  to  allow  the  pilot  to  perform 
the  chip  detector  inspection  that  was 
specified  in  AD  92-24-08  should  be 
included  in  this  AD.  The  FAA  concurs 
and  the  compliance  section  has  been 
revised  to  include  this  provision. 

After  careful  review  of  the  available 
data,  including  the  comments  iKrted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubhc  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scooe 
of  the  AD.  ^ 

The  FAA  estimates  that  270  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  4  work  hours  per  engine 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Required  parts  will  cost 
approximately  $4,222  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $1,199,340. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  betut-en  the 
national  government  and  the  Slates,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034.  February  26. 1979);  and  (3) 
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will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  ^as 
been  prepared  for  this  action  and  it  is 
'-ontained  in  the  Rules  Docket.  A  copy 
of  It  may  be  obtained  &om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES  " 

List  of  Subfects  inl4  CFR  Part  39  ^ 

Air  transportation.  Aircraft,  Aviation 
safetv.  Incorporation  by  referenr'e. 
Safety 

Adoption  of  the  Amendment 

A-  •  ordinglv,  pursuant  to  the 
authonty  delegated  to  me  by  the 
Administrator  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  foUows: 

Authority:  49  U  S  C  App  13S4(a),  1421 
and  1423.  49  U  S  C  106(g),  and  14  CFR 
1189 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  Section  39.13  is 
amended  by  removing  amendment  39- 
8413  (57  FR  54293,  November  18, 1992) 
and  by  adding  a  new  airworthiness 
directive.  Amendment  39-9092,  to  read 
as  follows: 

M-2S-oe  Tuibomcca:  Amendment  39-9092 
Docket  93-ANE-78  Supersedes  AD  92- 
24-08.  Amendment  39-8413 

Apphcability  Turbomeca  Arriel  Model  IB, 
ID,  IDI,  lA  with  TU13.  and  lAl  with  TU13, 
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turbosfaaft  engini  s  installed  on  but  not 
limited  to  Aerospatiale  AS-350B  helicopters 
Compliance-  R^uired  as  indicated,  unless 
accomplished  previously 

To  prevent  damage  to  the  aircraft  resulting 
from  engine  debqs  following  an  uncontained 
engine  failure,  accomplish  the  following, 
(a)  For  the  follAwing  Turbomeca  Arriel 
engine  models  ip  not  modified  to  TU232, 
IDI  not  modirie<(  to  TU232,  IB  modified  to 
TU39  but  not  moMified  to  TU232.  lA  with 
TU39  but  not  modified  to 
ithTUlS  modified  to 
ified  to  TU232,  accomplish 


Tl'13  modified  t 
TU232,andlAl 
TU39  but  not  mi 
the  following 
(Ij  Except  for 


ose  engines  that  have  been 
mspected  m  accordance  with  AD  92-24-08 
within  8  hours  tijne  in  service  (TIS)  prior  to 
the  effective  dataof  this  AD,  prior  to  further 
flight  remove  and  inspect  the  reduction 
gearbox  chip  detfctor  for  evidence  of  metal 
chips 

(2)  Remove  froki  service  reduction  gearbox 
modules  that  do  not  meet  the  return  to 
ser\'ice  criteria  described  in  Turbomeca  SB 
No  292  72  OlsrJupdate  No.  2,  dated  )uly 
30, 1993.  and  reolace  with  a  serviceable  part 

(3)  Thereafter,  at  intervals  not  to  exceed  8 
hours  TIS  since  ^e  last  inspection, 
accomplish  the  fallowing. 

(i)  Remove  and  inspect  the  reduction 
gearbox  chip  delator  in  accordance  with 
paragraph  (a)(1)  f  f  this  AD 

(ii)  Remove  frc^  service,  if  necessary,  the 
reduction  gearbofc  module  in  accordance 
with  paragraph  (i)(2)  of  this  AD,  and  replace 
with  a  serviceable  part. 

(4)  At  the  next  overhaul  or  repair  of  the 
reduction  geartxK  module  after  the  effective 
date  of  this  AD,  ficorporate  modiflcation 
TU232  in  accordance  with  Turbomeca  SB 
No.  292  72  0169,  dated  )uly  12, 1993 
Incorporation  of  modification  TU232 
constitutes  terminating  action  to  the 
inspections,  andkepiacement.  if  necessary, 
required  in  paragraphs  (a)(1),  (a)(2),  and  (a)(3) 
of  this  AD.  ] 

(b)  For  the  following  Turbomeca  Arriel 
engine  models:  S  not  modified  to  TU39, 1A 
with  TU13  not  modified  to  TU39,  and  1A1 
with  TU13  not  modified  to  TU39,  prior  to 
further  flight  replace  reduction  gearlrax 


Document  No. 


Turbomeca  SB  No.  292  72  0157 
Total  pages:  5. 

Turbomeca  SB  No.  292  72  0169 
Total  pages.  5. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U  S  C.  5S2(a) 
and  1  CFR  part  51  Copies  may  be  obtained 
from  Turbomeca  Engine  Corporation,  2709 
Forum  Drive,  Grand  Prairie,  TX  75051 
Copies  may  be  inspected  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive  Park, 
Burlington,  MA,  or  at  the  Offlce  of  the 
Federal  Register,  800  North  Capitol  Street 
NW  ,  suite  700.  Washington,  DC 


,1991 


(h)  This  amendment 
January  17, 199S 

Issued  in  Burl  ngt( 
December  2 
Jamas  C  Jonea, 
Acting  Manager, 
Directorate.  Aire  vft 
|FR  Doc.  94-301  M) 
WUMQ  CODE  4t10  iS-P 


\ 
module  No  5  with  a  reduction  gearbox 
module  No  5  modified  to  standard  TU39 

(c)  For  the  following  Turbomeca  Amel 
engine  models  IB,  1A  with  T1J13,  and  lAl 
with  TU13,  with  reduction  gearbox  modules 
identified  by  serial  numbers  spec  ified  in 
paragraph  C(c)  of  Turbomeca  9B  No  292  72 
0157,  Update  No.  2,  dated  July  30, 1993  that 
were  overhauled  prior  to  June  1. 1992,  but 
not  overhauled  between  that  date  and  the 
effective  date  of  this  AD.  and  with  less  than 
200  hours  TIS  sin«,e  overhaul,  remove  from 
service  and  return  for  overhaul  within  30 
days  after  the  effective  date  of  this  AD,  in 
accordance  with  Turbomeca  Service  Bulletin 
(SB)  No  292  72  0157  Update  No  2,  dated 
July  30, 1993  . 

(d)  The  checks  required  bv  paragraphs 
(a)(1)  and  (a)(3)(i)  of  this  AD  may  be 
performed  by  the  pilot  holding  at  least  a 
private  pilot  certificate  as  a  n  exception  to 
the  requirements  of  part  43  of  the  Federal 
Aviation  Regulations  (14  CFR  part  43).  The 
checks  must  be  recorded  in  accordance  with 
Seruons  43  9  and  91  417(a)(2)(v)  of  the 
Federal  Aviation  Regulations  (14  CFR  43  9 
and  14  CFR  91  417(a)(2)(v)).  and  the  records 
must  be  maintained  as  required  by  the 
applicable  Federal  Aviation  Regulation 

(e)  An  alternative  method  of  cxsmpliancre  or 
adjustment  of  the  cximpliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  ManagSr,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compfiance  with  this  AD,  if  any,  may  be 
obtained  from  the  Engine  Certification  Office 

(0  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21 199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21 197  and  21  199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  acxomplished. 

(g)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
service  bulletins: 


Pages 


1-6 

1-6 


Update 


2 

Original 


Date 


July  30, 1993. 
July  12.  1993. 


becomes  eHisctive  on 
on,  Massachusetts,  on 


En^ne  and  Propeller 
Certification  Service. 
Filed  12-14-94;  8:45  am) 


DELAWARE  RIVER  BASIN 
COMMISSION 

18CFR  Part  420 

Water  Supply  Charges;  Amendments 
to  Comprehensive  Plan  and  Basin 
Regulations 

agency:  Delaware  River  Basin 
Conunission. 
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ACTION:  Final  rule. 


SUMMARY:  At  its  December  7, 1994 
business  meeting,  the  Delaware  River 
Basin  Commission  amended  its 
Comprehensive  Plan  and  Basin 
Regulations— Water  Supply  Charges 
concerning  the  transfer  of  Certificates  of 
Entitlement.  Holders  of  Certificates  of 
Entitlement  are  exempted  fitim  the 
payment  of  water  charges  until  such 
Certificates  are  transferred.  The 
amendments  define  "transfer";  delete 
two  categories  of  exemptions  fi-om  the 
existing  general  rule  that  terminates 
Certificates  of  Entitlement  upon 
transfer;  and  revise  a  third  such 
category 

EFFECTIVE  DATE:  December  7. 1994. 
ADDRESSES:  Copies  of  the  Commission's 
Basin  Regulations— Water  Supply 
Charges  are  available  from  the  Delaware 
River  Basin  Commission,  P.O.  Box  7360, 
West  Trenton,  New  Jersey  08628. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Weisman,  Commission 
Secretary,  Delaware  River  Basin 
Commission:  Telephone  (609)  883-9500 
ext.  203 

SUPPLEMENTARY  INFORMATION:  As  noUced 
in  the  August  5. 1994  (59  FR  39991)  and 
October  19,  1994  (59  FR  527661  issues 
of  the  Federal  Register,  the  Commission 
held  a  public  hearing  on  the  proposed 
amendments  on  October  26, 1994.  At 
that  hearing,  the  comment  period  was 
extended  to  include  written  statements 
received  through  November  9, 1994. 
Based  upon  testimony  received  and 
considerable  deliberation,  the 
Commission  has  amendeci  its 
Comprehensive  Plan  and  Basin 
Regulations— Water  Supply  Charges. 

List  of  Subjects  in  IS  CFR  Part  420 

Water  supply. 

PART420-{AMENOEO] 


indicia  of  ownership  of  a  corporation 

which  holds  title  to  the  focility. 

•        *        *        •        • 

(f)  A  certificate  of  entitlement  may  be 
transferred  in  connection  with  a 
corporate  reorganization  within  any  of 
the  following  categories: 

(1)  Whenever  property  is  transfwred 
to  a  corporation  by  one  or  more  persons 
solely  in  exchange  for  stock  or  securities 
of  the  same  corporation,  provided  that 
immediately  after  the  exchange  the 
same  person  or  persons  are  in  control  of 
the  transferee  corporation:  that  is,  they 
own  80  percent  of  the  voting  stock  and 
80  percent  of  all  other  stock  of  the 
corporaticm;  or 

(2)  Where  such  transfer  is  merely  a 
result  of  a  change  of  the  name,  identify, 
internal  corporate  structure  or  place  of 
organizaUon  of  a  corporate  holder  of  a 
certificate  of  entitlement  and  does  not 
affect  ownership  and/or  control. 

Dated:  December  9, 1994. 
Susan  M.  Weisman, 
Secretary. 

(FR  Doc.  94-30821  Filed  12-14-94;  8:45  am] 
BILUNQ  COM  «3»«1-U 


1  The  authority  citation  for  18  CFR 
Fart  420  is  revised  to  read  as  follows: 

Authority:  Delaware  River  Basin  Compact 
7^  Stat  688 

2.  In  section  420.31  paragraphs  (d) 
and  (f)  are  revised  to  read  as  follows: 

§420.31    Certmcateofentitiement 

*        •        *        •        « 

(d)  A  certificate  of  entitlement  is  not 
transferable,  except  as  provided  in 
paragraphs  (e)  and  (f)  of  this  secUon.  For 
the  purposes  of  this  section,  "transfer" 
shall  mean  any  sale  or  other  conveyance 
by  a  holder  of  a  certificate  of  entitlement 
involving  a  specific  facility  and  shall 
include  any  transfer  which  results  in  a 
change  of  ownership  and/or  control  of 
the  facility  or  of  the  stock,  or  other 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  135 
[Docket  No.  88P-02S1] 

Frozen  Desserts:  Removal  of 
Standards  of  Identity  for  Ice  Milk  and 
Goafs  Milk  Ice  Milk;  Amendment  of 
Standards  of  Identity  for  Ice  Cream  and 
Frozen  Custard  and  Qoafs  Milk  Ice 
Cream;  Confirmation  of  Effective  Date 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  confirmation  of 
efiiective  date. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  September  14,  1995,  for 
compliance  with  the  final  rule  that 
appeared  in  the  Federal  Register  of 
September  14, 1994  (59  FR  47072),  that 
amended  the  firozen  desserts  standards 
of  identity.  Among  other  things,  the 
amendments  removed  the  standard  of 
identity  for  ice  milk  and  amended  the 
standard  of  identity  for  ice  cream  and 
frozen  custard  to  provide  for  the  use,  in 
these  foods,  of  safe  and  suitable 
sweeteners;  skim  milk  that  may  be 
concentrated,  and  bom  which  part  or  all 
of  the  lactose  has  been  removed  by  a 
safie  and  suitable  procedure;  and 
hydrolyzed  milk  proteins  as  stabilizers. 


This  rule  also  removed  the  standard  of 
identity  for  goafs  milk  ice  milk  and 
made  comparable  changes  in  the 
standard  of  idenUty  for  goafs  milk  ice 
cream,  which  cross-references  the 
standard  of  identity  for  ice  cream  and 
fitizen  custard.  The  rule  also  required 
that  all  sweeteners  other  than  nutriUve 
carbohydrate  sweeteners  used  in  ice 
cream  and  fixizen  custards  be  declared 
as  part  of  the  name  of  the  food  until 
September  14, 1998. 
DATES:  EffecUve  September  14, 1995,  for 
all  products  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  on  or  after  this 
date.  Compliance  with  this  rule  may 
have  begun  on  September  14, 1994.  All 
sweeteners  other  than  nutritive 
carbohydrate  sweeteners  used  in  ice 
cream  and  fitizen  custard  products  must 
be  declared  as  part  of  the  name  of  the 
food  until  September  14, 1998. 
FOR  FURTHER  INFORMATION  CdNTACT: 
Nannie  H.  Rainey.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204- 
0002, 202-205-5099. 

SUPPLEMENTARY  INFORMATION: 

In  the  Federal  Register  of  September 
14,  1994  (59  FR  47072).  FDA  amended 
the  standards  of  identity  for  frozen 
desserts:  (1)  To  remove  the  standards  of 
identity  for  ice  milk  (§  135.120  (21  CFR 
135.120))  and  goafs  milk  ice  milk 
(§  135.125  (21  CFR  135.125));  and  (2)  to 
amend  the  standards  of  identity  for  ice 
cream  and  fixizen  custard  (§  135.110  (21 
CFR  135.110)).  and,  by  cross-reference, 
goafs  milk  ice  cream  (§135.115  (21  CFR 
135.115)),  to  provide  for  the  use  in  these 
foods,  of  safe  and  suitable  sweeteners 
and  to  allow  for  the  use  of  skim  milk 
that  may  be  concentrated,  and  from 
which  part  or  all  of  the  lactose  has  been 
removed  by  a  safe  and  suitable 
procedure,  in  the  food.  FDA  also 
amended  the  standard  of  identity  for  ice 
cream  and  bozen  custard  to  provide  for 
the  optional  use  of  hydrolyzed  milk 
proteins  as  stabilizers  in  the  food  at  a 
level  not  to  exceed  3  percent  by  weight 
to  ice  cream  mix  containing  not  less  that 
20  percent  total  milk  solids,  provided 
that  any  whey  and  modified  whey 
products  used  contribute,  singly  or  in 
combination,  not  more  than  25  percent 
by  weight  of  the  total  nonfat  milk  solids 
content  of  the  finished  food. 

FDA  also  amended  the  standard  of 
identity  for  ice  cream  and  frozen  custard 
(§  135.1 10)  to  provide  for  the  use  of 
sweeteners  other  than  nutritive 
carbohydrate  sweeteners.  When  such 
sweeteners  are  used  in  the  food,  their 
presence  must  be  declared  as  part  of  the 
name  of  the  food  until  September  14, 
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MM.  to  ensme  that  consunMrs  mrill 
have  SB  (^>portuBity  to  becsMM  fmdIiaT 
with  thne  saw  food  products.  After  that 
time,  the  use  (tf  these  s«v««lBnen  in  ice 
oeam  wiU  have  to  be  lefleded  only  in 
the  ingredient  statement  on  the  laJbiel  of 
the  food. 

FDA  gave  interested  persons  until 
October  14, 1994.  to  file  objections  or 
requests  for  a  heering.  The  agency 
received  no  ol^ections  or  requests  for  a 
heering  on  the  final  rule.  Therefore, 
FDA  has  concluded  that  the  final  rule 
published  in  the  PedermI  Kegialer  of 
September  14, 1994.  should  be 
confirmed. 

Liareff  Sahiects  ia  21 CFR  Part  135 

Food  grades  end  standards.  Food 
labeling,  pyosen  foods,  ice  oeem. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201, 401. 
403.  409.  701.  721  (21  U.S.C.  321.  341. 
343.  348. 371. 379e))  and  under 
authority  delegeted  to  the  Conunissioner 
of  Food  and  Dhrugi  (21  CFR  5.10),  and 
redel^ated  to  the  Director,  Office  of 
Food  Labding,  Center  for  Food  Safierty 
and  Applied  Nutrition  (21  CFR  5.62). 
notice  is  given  that  the  amendments  of 
part  135  that  were  set  forth  in  the 
Federal  Kagbier  of  September  14, 1994 
(59  FR  47072)  become  effective 
September  14, 1995.  Compliance  writh 
the  amendments  may  have  began  on 
September  14, 1994. 

Dated:  December  1. 1994. 
F.  EAwaid  Scaihreugh. 
Dmctor.  Office  of  Food  Lobbing.  Center  for 
Food  Safety  and  Apf^ied  Natrition. 

iFR  Doc  94-30869  Filed  12-14-94;  •:45  am] 
hmjmo  com  4iaa-ef-F 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Ravanua  Sofvica 

26  CFR  Parts  land  002 

[TDtSTq 

RtN15«6-AT07 

Cash  Raporllng  by  Court  Clarfcs 

AQENCV:  IntCTnal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 


SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
information  reporting  requirements  of 
court  clerks  upon  receipt  of  more  than 
$10,000  in  cash  as  bail  for  any 
individual  charged  with  a  specified 
criminal  offense.  The  regulaticms  reflect 
changes  to  the  Internal  Revenue  Code 
made  by  section  20415  of  the  Violent 
Crime  Control  and  Law  Enforcement 


Act  of  1904  (the  Act).  The  text  of  these 
temporary  regalaticms  abo  SMrvBS  as  the 
text  of  the  proposed  r^ulationsset  forth 
in  the  notice  olpropoeed  rulemaking  on 
this  sd^ect  ink^  Proposed  Rules 
section  of  thisjissiie  of  the  Federal 


IFFECnvE  OATt:  These  regulations  are 

effective  Fd>n|ary  13, 1995. 

RM  RNmcR  MFomiATiON  contact: 

Sttsie  K.  Bird  it  (202)  622-4960  (not  a 
toll-free  number). 

SUPPLDnfTAf^  MFORMATKNt: 

Paperwork  A4iuctia«  Act 

This  regulation  is  being  issued 
without  prior  notice  and  public 
procedure  puituant  to  the 
Administrative  Procedure  Act  (S  U.S.C. 
553).  For  this  I  eason.  the  collectimi  of 
infmmation  cc  ntained  in  this  regulation 
has  been  revieived  and,  pending  receipt 
and  evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  unjder  control  number  1S45- 
1449.  The  time  estimates  for  the 
reporting  requirements  omtained  in  this 
regulation  are  reflected  in  the  burden 
estimates  for  Fbrm  8300. 

For  further  i  if(»nation  concerning 
this  collection  of  information,  where  to 
submit  comments  on  the  collection  of 
information,  the  accuracy  of  the 
estimated  btiroen.  and  suggestions  for 
reducing  this  ^urden.  please  refer  to  the 
preamble  to  thfe  cross-referencing  notice 
of  proposed  naemaking  published  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Hegieter. 


This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
parts  1  and  60i)  under  secticm  60501  of 
the  Internal  Revenue  Code  of  1986 
(Code).  Sectiot  60501  generally  requires 
persons  engaged  in  a  trade  or  business 
to  report  o^  feceipts  of  more  than 
$10,000.  Section  60501(g).  which  was 
enacted  on  Seftember  13, 1994.  by 
section  20415  6f  the  Act.  requires  court 
cleiiis  to  report  certain  cash  receipts  of 
more  than  SlO^OOO.  Section  20415(c)  of 
the  Act  provides  that  the  Secretary  of 
the  Treasury  o^  the  Secretary's  delegate 
shall  prescriba  temporary  regulations 
relating  to  sectton  60501(g)  of  the  Code 
within  90  day^  of  enactment  of  the  Act. 
Thus,  these  temporary  regulations  are 
required  by  statute  in  onkr  to  set  forth 
the  time,  formj  and  manno'  of  reporting 
under  section  60501(g). 

Ejqplanation  of  Previsions 

The  temporary  regulations  reflect  the 
statutory  requi  rement  that  any  clerk  of 
a  Federal  or  St  ite  court  who  receives 
more  than  $10  000  in  ca^  as  bail  for 


any  individxial  diarged  with  a  qiecified 
dimtna)  ofiiense  must  make  e  rettim 
with  reqiect  totheieoeipt  of  that  cash. 
For  this  purpose,  a  clerii  Is  the  clerk's 
office  or  the  office,  department. 
division,  brandi,  or  unit  of  the  court 
that  is  authorized  to  receive  bail. 

The  temporary  regulations  define  the 
term  cash  as  coin  and  currency  of  the 
United  States  m  of  any  other  country, 
and  a  cashier's  check,  bank  draft. 
traveler's  check,  or  money  order  having 
a  face  amount  of  $10,000  or  less.  The 
term  "specified  criminal  offense"  is 
defined  in  the  temporary  regulations  as 
(a)  a  Federal  criminal  offiense  involving 
a  controlled  substance  (as  defined  in 
section  802  of  title  21  of  the  United 
States  Code),  provided  the  offinise  is 
described  in  Part  D  of  Subdiapta- 1  or 
Subchapter  II  of  title  21  of  the  United 
Stetes  Code:  (b)  radceteering  (as  defined 
in  section  1951, 1952.  or  1955  of  title  18 
of  the  United  St^es  Code);  (c)  mcmey 
laundering  (as  defined  in  section  1956 
or  1957  of  title  18  of  the  United  States 
Code):  and  (d)  any  state  criminal  offense 
substantially  similar  to  an  ofiiense 
described  above.  The  IRS  welcomes 
comments  on  what  constitutes  a  state 
criminal  ofiiense  that  is  substantially 
similar  to  one  of  the  federal  specified 
criminal  offenses  described  in  the 
temporary  regulations. 

The  temporary  regulations  provide 
that  the  required  information  must  be 
reported  on  Form  8300  and  must  be 
filed  with  the  IRS  by  the  15th  day  after 
the  date  the  cash  bail  is  received.  The 
information  retiun  must  be  filed  with 
the  IRS  office  designated  in  the 
instructions  for  Form  8300  and  must 
contain:  (a)  The  name,  address,  and 
taxpayer  identification  number  (TIN)  of 
the  individual  charged  with  the 
specified  criminal  offense;  (b)  the  name, 
address,  and  TIN  of  each  person  posting 
the  bail,  other  than  a  person  posting  bail 
who  is  licensed  as  a  bail  bondsman:  (c) 
the  amount  of  cash  received;  (d)  the  date 
the  cash  was  received;  and  (e)  any  other 
information  required  by  Form  8300  or 
its  instructions. 

The  temporary  r^ulations  also 
require  the  furnishing  of  a  written 
statement  to  the  United  States  Attorney 
for  the  jurisdiction  in  vriiich  the 
individual  charged  with  the  specified 
criminal  offense  resides  and  the 
jurisdiction  in  which  the  spedfied 
crinunal  offense  occurred  (applicable 
United  States  Attomeyfs)).  The  written 
statement  must  be  filed  with  the 
applicable  United  States  Attoroey(s)  by 
the  15th  day  after  the  date  the  cash  bail 
is  received.  The  written  statement  must 
indude  the  infwmatifm  required  to  be 
included  on  the  Form  8300  filed  with 


the  IRS.  and  a  copy  of  the  Form  8300 
may  be  used  to  satisfy  this  requirement. 

The  temporary  regulations  also 
require  the  furnishing  of  a  written 
statement  to  each  person  posting  bail 
(payor  of  bail)  whose  name  is  set  forth 
in  a  Form  8300  required  to  be  filed  with 
the  IRS.  The  statement  must  be 
furnished  to  such  a  payor  of  bail  on  or 
before  January  31  of  the  year  following 
the  year  in  which  the  cash  is  received. 
The  statement  must  contain:  (a)  The 
name  and  address  of  the  clerks  office 
making  the  return;  (b)  the  aggregate 
amount  of  reportable  cash  received 
during  the  calendar  year  by  the  clerit 
required  to  file  the  Form  8300  in  all 
cash  transactions  relating  to  the  payor  of 
bail;  and  (c)  a  legend  stating  that  the 
information  contained  in  the  statement 
has  been  reported  to  the  IRS  and  the 
applicable  United  States  Attorney(s). 

The  temporary  regulations  apply  to 
cash  received  by  court  clerks  on  or  after 
February  13, 1995. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EG 
12866  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also . 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(1)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  businesses. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Susie  K.  Bird  of  the  Office 
of  Assistant  Chief  Counsel  (hicome  Tax 
and  Accounting).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  partidpated  in  their 
development. 

List  of  Subjects 

26  CFB  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordmgly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 


PART  1-4NC0ME  TAXES 

Paragraph  1,  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  •  •  Section 
1.6050I-2T  is  issued  under  26  U.S.C  60501. 

Par.  2.  Sections  1.6050I-OT  and 
1.6050I-2T  are  added  to  read  as  follows: 

§1.60501-07   Table  of  contents 
(temporary). 

This  section  Usts  the  major  captions 
that  appear  in  §§  1.60501-1  and  1.60501- 
2T. 

§  1.60501-1  Returns  relating  to  cash  in 
excess  of  $10,000  received  in  a  trade  or 
business. 

(a)  Reporting  requirement. 

(1)  In  general. 

(2)  Cash  received  for  the  account  of  another. 

(3)  Cash  received  by  agents, 
(i)  General  rule. 

(ii)  Exception, 
(iii)  Example. 

(b)  Multiple  fwyraents. 

(1)  Initial  payment  in  excess  of  $10,000. 

(2)  Initial  payment  of  $10,000  or  less. 

(3)  Subsequent  payments. 

(4)  Example. 

(c)  Meaning  of  temis. 
(llCash. 
(i)  Amounts  received  prior  to  Februarv  3 

1992.  ■ 

(ii)  AmounU  received  on  or  after  February  3 

1992.  '    ' 

(iii)  Designated  reporting  transaction, 
(iv)  Exception  for  certain  loans, 
(v)  Exception  for  certain  installment  sales, 
(vi)  Exception  for  certain  down  payment 

plans, 
(vii)  Examples. 

(2)  Consumer  durable. 

(3)  CoUecUble. 

(4)  Travel  or  entertainment  activity. 

(5)  Retail  sale. 

(6)  Trade  or  business. 

(7)  Transaction. 

(8)  Recipient, 
(d)  Exceptions  to  the  reporting  requirements 

of  section  60S0I. 

(1)  Receipt  of  cash  by  certain  financial 

institutions. 

(2)  Receipt  of  cash  by  certain  casinos  havi^ 

gross  annual  gaming  revenue  in  excess  of 

$1,000,000. 
(i)  In  general. 

(ii)  Casinos  exempt  under  31  CFR  103.45(c). 
(iii)  Reporting  of  cash  received  in  a 

nongaming  business. 
(iv)  Example. 

(3)  Receipt  of  cash  not  in  the  course  of  the 

recipient's  trade  or  business. 

(4)  Receipt  is  made  with  respect  to  a  foreign 

cash  transaction, 
(i)  In  general, 
(ii)  Example, 
(e)  Time,  manner,  and  fbrm  of  reporting. 

( 1 )  Time  of  reporting. 

(2)  Form  of  reporting. 

(3)  Manner  of  reporting, 
(i)  Where  to  file, 
(ii)  Verification. 


(iii)  Retention  of  returns. 

(0  Requirement  of  himishing  statements. 

(1)  In  general. 

(2)  Form  of  statement. 

(3)  When  statement  is  to  be  furnished, 
(g)  Cross-reference  to  penalty  provisions. 

(1)  Failure  to  file  correct  information  return. 

(2)  Failure  to  furnish  correct  statement. 

(3)  Criminal  penalties. 

§1.60501-27    Returns  relating  to  cash  in    - 
excess  of  $10,000  received  as  bail  by  court 
clerks  (temporary). 

(a)  Reporting  requirement. 

(b)  Meaning  of  terms. 

(c)  Time,  form,  and  manner  of  reporting. 

(1)  Time  of  reporting. 

(2)  Form  of  reporting. 

(3)  Manner  of  reporting, 
(i)  Where  to  file. 

(ii)  Verification  of  identity. 

(d)  Requirement  to  furnish  statements. 

(1)  Information  to  federal  prosecutors, 
(i)  In  general. 

(ii)  Form  of  statement. 

(2)  Information  to  payors  of  bail, 
(i)  In  general. 

(ii)  Form  of  statement. 

(e)  Cross-reference  to  penalty  provisions. 

(f)  Effective  date. 

i  1.6060I-2T    Returns  relsting  to  ceah  m 
•»•■•  o*  $10.000  recetved  ae  bell  by  court 


(a)  Reporting  requirement.  Any  clerk 
of  a  Federal  or  State  court  who  receives 
more  than  $10,000  in  cash  as  bail  for 
any  individual  charged  with  a  specified 
criminal  offense  must  make  a  return  of 
information  with  respect  to  that  cash 
receipt.  For  purposes  of  this  section,  a 
clerk  is  the  clerk's  office  or  the  office, 
department,  division,  branch,  or  unit'of 
the  court  that  is  authorized  to  receive 
bail. 

(b)  Meaning  of  terms.  The  following 
definitions  apply  for  purposes  of  this 
§1.60501-2T— 

Cash  means — 

( 1 )  The  coin  and  currency  of  the 
United  States,  or  of  any  other  country 
that  circulate  in  and  are  customarily 
used  and  accepted  as  money  in  the 
country  in  which  issued;  and 

(2)  A  cashier's  check  (by  whatever 
name  called,  including  treasurer's  check 
and  bank  check),  bank  draft,  travelers 
check,  or  money  order  having  a  face 
amount  of  not  more  than  $10,000. 

Specified  criminal  offense  means— 

(1)  A  F^eral  criminal  offense 
involving  a  controlled  substance  (as 
defined  in  section  802  of  title  21  of  the 
United  States  Code),  provided  the     - 
ofiiense  is  described  in  Part  D  of 
Subchapter  I  or  Subchapter  II  of  title  21 
of  the  United  States  Code; 

(2)  Racketeering  (as  defined  in  section 
1951. 1952,  or  1955  of  tiUe  18  of  the 
United  States  Code): 

(3)  Money  laundering  (as  defined  in  i 
section  1956  or  1957  of  title  18  of  the  i 
United  States  Code);  and  j 
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(4)  Any  State  crim&ial  i 
sabstaBtia%  simikr  toea  ( 
deMribed  in  pmgraph  (bK2)6).  Oi).  or 
(iii)oftUssactioii. 

(c)  "nam,  fatm,  and  mtauatBr  of 
npoitiag—{\)  Tfmm  ofnpetting.  The 
infcnnetion  letiuii  nw|uhed  by  tiiit 
section  must  be  filed  wfdi  die  fattenial 
Revenue  Smvioe  by  tbe  15th  day  after 
the  date  die  ceab  beil  is  leoaived. 

(2)  Form  cf  reporting.  A  lepoit 
leqidied  by  paragraph  (a)  of  this  sacdon 
must  be  made  on  Poim  8300  and  must 
contain  the  following  infonnation — 

(i)  The  name,  address,  and  taiqpayer 
identification  number  tTIN)  of  the 
individual  charged  widi  the  specified 
criminal  offense; 

(ii)  The  name,  addisss.  and  TIN  of 
each  psnon  posting  die  bail  ^iqror  of 
bail),  other  than  a  paraoa  poi^ng  bail 
who  is  licensed  as  a  bail  bondsman  in 
the  jurisdiction  in  which  the  bail  is 
received: 

(iii)  The  amount  of  carii  received; 

(iv)  The  date  the  carii  was  received: 
and 

(v)  Any  other  infom^on  retjuired  by 
Form  8300  (v  its  instructions. 

(3)  Manner  of  repotting— ^)  Where  to 
file.  Returns  required  by  this  section 
must  be  filed  with  the  hktemal  Revmue 
Service  trffice  deajgnatwd  in  the 
instructions  for  Form  8300.  A  copy  of 
the  infonnation  return  required  to  be 
filed  under  this  section  must  be  retained 
for  five  years  from  the  date  of  filing. 

(ii)  Ven^cotion  of  identity.  A  duk 
required  to  make  an  infiumation  return 
under  this  secticm  must,  in  aococdance 
widi  %  1.6050I-l(e)(3)(ii).  verify  die 
idsntity  of  eedi  payor  of  bail  listed  in 
the  return. 

(d)  Requirement  to  famish 
8tatemera»—{i)  Inf tarnation  to  federal 
prosecutora — (i)  in  general.  A  derk 
required  to  make  an  information  return 
under  this  section  must  himish  a 
written  statement  to  the  United  States 
Attorney  for  the  jurisdiction  in  whidi 
die  individual  charged  vrith  the 
specified  crime  resules  and  the  United 
States  Attorney  for  the  jurisdiction  in 
which  the  specified  criminal  oSanse 
occurred  (appHcable  United  States 
Attoniey(s)).  The  written  statement 
must  be  filed  with  the  applicable  United 
States  Attamey(s)  by  the  15th  day  after 
the  date  the  onh  bail  is  received. 

(ii)  Fonn  ofstalemaiL  Hie  written 
statement  must  indude  the  information 
required  by  peragraph  (c^2)  of  this 
section.  This  paiagraidi  (dMiNii) 
requirement  will  be  satisfied  if  the  clerk 
provides  to  the  applicable  United  States 
Attomeyts)  a  copy  of  the  Form  8300  that 
is  filed  with  the  Intemel  Revenue 
Service  pursuant  to  this  section. 


12)  Infi 
bigeimal.A 
infometiQn 


payofofbail 
a  return  reqi 


to  payors  of  bail— ^) 
required  to  make  an 
under  this  sectian 
ittan  atBtemeitf  to  eech 
ane  is  set  forth  in 
by  this  section.  A 
required  under  this  peragiaph 
(dM2)  must  be  fu  mished  to  a  payor  of 
bail  on  or  befoie  January  31  (rf  the  year 
following  die  calendar  year  nl  Whidi  die 
cash  is  received^  A  statement  diall  be 
considered  to  bei  furnished  to  a  payor  of 
bail  if  it  is  mailed  to  the  pay(v  of  bail's 
last  known  addr  iss. 

(ii)  Fonn  ofsti  iement.  The  stat«nent 
required  by  this  laragraph  (d)(2)  need 
not  follow  any  p  nticular  format,  but  it 
must  contain  th4  following 
information — 

(A)  The  name  md  address  of  the 
deik's  <^ce  ma  dng  the  return; 

(B)  The  aggre{  ite  amount  of 
reportable  cash ;  eceived  during  the 
calendar  year  by  the  d^  who  made  the 
information  retv  m  required  by  this 
section  in  all  C8)  h  transactions  relating 
to  the  peyor  of  b  ill;  and 

(C)  A  legend  s  ating  that  the 
information  con  ained  in  the  statement 
has  been  report«  d  to  the  Internal 
Revenue  Service  and  the  applicable 
United  States  A<  tomey(s). 

(e)  Cross-refei  mce  to  penalty 
provisions.  See  i  ections  6721  through 
6724  for  penahs  s  rdating  to  the  foilure 
to  comply  with  he  provisions  (tf  this 
section.  : 

(0  Effective  D^te.  This  section  applies 
with  respect  to  dash  received  by  court 
derics  on  or  after  February  13, 1995. 


COHTROL  NUMBERS 
ERWORK 


PARTI 

UNDER  THE  P/ 
REDUCTION  A( 


Par.  3.  The  aishority  dtation  for  part 
602  continues  t6  read  as  follows: 

AutlMritjr.  26  U  S.C  7805 

{602.101    [Ameidsdl 

Par.  4.  Sectioa  602.101(c)  is  amended 
by  adding  the  eetry  for  "1.6050I-2T 

1545-1449"jin  numerical  order  in 

the  table. 

Approved: 
(^nthia  G.  Bea1i4«ver. 

Deputy  Assistant  Secretary  of  the  Tieasmy 
Margaret  Milner  lUchardson, 
Commissioner  ofkitemai  Revenue 
IFR  Doc.  94-3077«  Filed  12-12-94. 8:45  am) 
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AQENCV:  Pension  Boiefit  Guaranty 

Corporaticm. 

ACTION:  Final  rule. 

auMMAWV;  This  rule  amends  the  Pension 
Benefit  Guaranty  Corporation's 
reguladon  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  (29  CFR  Part 
2619)  by  adding  a  new  T^le  1-95  to 
an>en<Ux  D.  Table  1-95  applies  to  any 
plan  being  temrinated  either  in  a 
distress  termination  tn*  involuntarily  by 
the  PBGC  with  a  valuation  date  foiling 
in  1995,  and  is  used  to  detomine 
expected  retirement  ages  for  plan 
participants.  This  table  is  needed  in 
order  to  compute  the  value  of  eerly 
retirement  benefits  and,  thus,  die  total 
value  of  benefits  imder  the  plan. 
EFFECTIVE  DATE:  January  1 ,  19CK. 
FOR  FURTHER  INFOmiATION  CONTACT: 
Harold  J.  Admer.  Assistant  General 
Counsel,  Office  of  die  General  Counsel. 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street  NW  .  Washington.  DC 
20005-4026:  202-326-4024  (202-326- 
4179  for  TTY  and  TDD).  (These  are  not 
toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
regulation  of  the  Pensim  Benefit 
Guaranty  Corpontimi  ('TBGC')  on 
Valuation  of  Plan  Baiefits  in  Single- 
Employer  Phms  (29  CFR  part  2619)  sets 
forth  the  methods  for  veluing  plan 
benefits  of  terminating  single-employer 
plans  covered  under  Title  IV  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended  ("ERISA"). 
Under  ERISA  secticm  4041(c)  plans 
wishing  to  tenninate  in  a  distress 
termination  must  value  guaranteed 
benefits  and  benefits  liabilities  under 
the  plan  using  formulas  set  forth  in  part 
2619,  subpeit  C  (Plans  tenninating  in  a 
standard  termination  may,  for  purposes 
of  the  Standard  Termination  Notice 
filed  with  PBGC,  use  these  formulas  to 
value  benefit  liabilities,  although  this  is 
not  required.)  In  addition,  when  the 
PBGC  terminates  an  underfunded  plan 
involuntarily  pursuant  to  ERISA  Section 
4042(a),  it  uses  the  subpart  C  formulas 
to  determine  the  amount  of  the  plan's 
imderfunding. 

Under  $  2819.46,  eeriy  retirement 
benefits  are  valued  based  on  the  annuity 
starting  date,  if  a  retirement  date  has 
been  selected,  or  the  expected 
retirement  age,  if  the  annuity  starting 
date  is  not  Imown  on  the  valuation  date 


Subpart  D  of  part  2819  sets  f(wth  rules 
for  determining  the  expected  retirement 
ages  for  plan  partidpants  entided  to 
early  retirement  benefits.  Appendices  D 
and  E  of  part  2619  contain  tj^les  and 
examples  to  be  used  in  determining  the 
e^^pected  early  retirement  ages. 

There  are  two  sets  of  tallies  in 
appendix  D.  The  first  set.  Selection  of 
Retirement  Rate  Category  (1-79  through 
1-94),  is  used  to  determine  whether  a 
participant  has  a  low,  medium,  or  liigh 
probability  of  retiring  early.  The  second 
set  of  tables.  Expected  Retiremoit  Ages 
for  Individuals  in  the  Low/Medium/ 
High  Categories  (II-A.  D-B,  and  U-Q,  is 
used  to  determine  the  expected 
retirement  age  after  the  probability  of 
eariy  retirement  has  been  determined. 

The  first  set  of  tables  determines  the 
probability  of  early  retirement  based  on 
the  year  a  partidpanl  would  reach 
normal  retirement  age  and  the 
participant's  monthly  benefit  at  normal 
retirement  age.  The  second  set  of  tables 
establishes,  by  probability  category,  the 
expected  retirement  age  based  on  both 
the  earliest  age  a  partidpant  could  retire 
under  the  plan  and  the  normal 
retirement  age  under  the  plan.  This 
expected  retiremoit  age  is  used  to 
compute  the  value  of  the  early 
retirement  benefit  and,  thus,  the  total 
value  of  benefits  under  the  plan. 

Tables  1-79  through  1-94  m  appendix 
D  establish  retirement  rate  categories  for 
the  calendar  years  1979  through  1994. 
The  table  for  each  year  applies  only  to 
plans  with  valuation  dates  in  that  year. 
The  PBGC  updates  these  tables  annually 
to  reflect  changes  in  the  cost  of  living, 
etc.  This  document  amends  appendix  D 
to  add  Table  1-95  in  order  to  provide  an 


updated  correlation,  appropriate  for 
calendar  year  1995,  between  die  amount 
of  a  partidpant's  benefit  and  the 
probability  that  the  partidpant  virill 
elect  early  retirement.  Table  1-95  will  be 
used  to  value  benefits  in  plans  with 
valuation  dates  that  occur  during 
calendar  year  1995. 

The  PmX:  has  determined  that  notice 
of  and  public  comment  on  this  rule  are 
impracticable  and  contrary  to  the  public 
interest.  Plan  administrators  need  to  be 
able  to  estimate  accurately  the  value  of 
plan  benefits  as  early  as  possible  before 
initiating  the  termination  process.  For 
that  purpose,  if  a  plan  has  a  valuation 
date  in  1995,  the  plan  administrator 
needs  the  updated  table  being 
promulgated  in  this  rule.  Accordingly, 
the  public  interest  is  best  served  by 
issuing  this  table  expeditiously,  without 
an  opportunity  for  notice  and  comment, 
to  allow  as  mudi  time  as  possible  to 
estimate  the  value  of  plan  benefits  with 
the  proper  table  for  plans  with  valuation 
dates  in  early  1995.  Moreover,  because 
of  the  need  to  provide  immediate 
guidance  for  the  valuation  of  benefits 
under  such  plans,  and  because  no 
adjustment  by  ongoing  plans  is  required 
by  this  amendment,  the  PBGC  finds  that 
good  cause  exists  for  making  this 
amendment  to  the  regulation  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  tmder  the  criteria  set  forth  in 
Executive  Order  12866  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 


environment,  pubUc  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
buc^etary  impact  of  entiUements, 
^ents,  user  fees,  or  loan  programs  or  the 
rights  and  obhgations  of  redpimts 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  prindples 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

List  of  Subjects  in  29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

In  consideration  of  the  foregoing, 
appendix  D  to  part  2619  of  subchapter 
C  of  chapter  XXVI  of  tide  29.  Code  of 
Federal  Regulations,  is  herc^  amended 
as  follows: 

PART  2619— (AMENDED] 

1.  The  authority  dtation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a}.  1302(bH3). 
1341,1344,1362. 

2.  Appendix  D  to  part  2619  is 
amended  by  adding  Table  1-95  as 
follows: 

Appendix  D— Tables  Used  To 
Determine  Expected  Retirement  Age 


TABLE  1-95.— Selection  of  RETiREMEffT  Rate  Category 

(For  Plans  wim  valuation  dates  after  Decemt>er  31. 1994,  and  lietore  January  l.  1996] 


Participant  reaches  NRA  in  year— 


Participanrs  Retirement  Rate  Category  i»— 


1996  

1997  

1998 

1999 
2000 
2001 
2002 
2003 

2004   

2005orl£rter 


Low*  it 

monthly 

benefit  at 

NRAisless 

than— 


TatXell-A. 
2  Table  li-8. 
3Tatte»-C. 


389 
402 
416 
430 
444 
459 
475 
491 
508 
525 


Medium^  if  monthly  beneflt 
atNRAis 


From 


389 
402 
416 
430 
444 
459 
475 
491 
508 
525 


To 


1,637 
1,691 
1.748 
1308 
1,869 
1.933 
1,998 
2,066 
2.137 
2,208 


HighSif 
monlhiy 
tienefl  at 
NRAis 
greater 
than— 


1.837 
1.891 
1.748 
1,808 
1,869 
1.933 
1,998 
2,068 
2.137 
2,209 


UMI 


64596  Fedoal  R^iatar  /  Vol.  59.  No.  240  /  Thu  -sday.  December  15.  1994  /  Rules  and  Regulations 


bnMd  at  Washington.  DC,  this  12th  day  of 
Dacember  1994. 

Maitia  Slate, 

Exacutive  Dinctor,  Pension  Benefit  Guaranty 

Corporation. 

IFR  Doc  94-30856  Filed  12-14-94;  8t45  am) 


29  CFR  Parts  2619  and  2076 

Valuation  of  Plan  Banaflta  in  Sin9io 
Employar  Plans;  Valuation  of  Plan 
Banaftts  and  Plan  Aaaala  Following 
Maaa  WHhdrawai!  AnandRianls 
Adopting  Additional  PBGC  I 


AQENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
and  Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal.  The 
former  regulation  contains  the  interest 
assumptions  that  the  PBGC  uses  to 
value  benefits  tmder  terminating  single- 
employer  plans.  The  latter  regulation 
contains  the  interest  assumptions  for 
valuations  of  multiemployer  plans  that 
have  imdergone  mass  withdrawal.  The 
amendments  set  out  in  this  final  rule 
adopt  the  interest  assumptions 
applicable  to  single-employer  plans 
with  termination  dates  in  January  1995, 
and  to  multiemployer  plans  with 
valuation  dates  in  January  1995.  The 
effect  of  these  amendments  is  to  advise 
the  public  of  the  adoption  of  these 
assiunptions. 

EFFECTIVE  DATE:  January  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005, 202-32&-4024  (202-326-4179 
for  TTY  and  TDD).  (These  are  not  toll- 
free  numbers.). 

SUPPLEMENTARY  INFORMATION:  This  rule 
adopts  the  January  1995  interest 
assumptions  to  be  used  under  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619),  the  "single- 
employer  regulation")  and  Valuation  of 
Plan  Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676.  the 
"multiemployer  regulation"). 

Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended  ("ERISA").  Under  ERISA 


section  404l(c).jall  single-employer 
plans  wishing  U  i  terminate  in  a  distress 
termination  mui  it  value  guaranteed 
benefits  and  "b<  nefit  liabilities,"  i.e.,  all 
benefits  provid<  d  imder  the  plan  as  of 
the  plan  termini  ition  date,  using  the 
formulas  set  for  h  in  part  2619,  subput 
C  (Plans  tennii  ating  in  a  standard 
termination  ma; ',  for  purposes  of  the 
Standard  Termi  lation  Notice  filed  with 
PBGC  use  thes4  formulas  to  value 
benefit  liabiliti^,  although  this  is  not 
required.)  In  addition,  when  the  PBGC 
terminates  an  uiiderfunded  plan 
involimtarily  p^uant  to  ERISA  section 
4042(a),  it  uses  the  subpart  C  formulas 
to  determine  th#  amount  of  the  plan's 
imderfunding.  Part  2676  prescribes 
rules  for  valiUni  benefits  and  certain 
assets  of  multie  nployer  plans  imder 
sections  4219(c  (1)(D)  and  4281(b)  of 
ERISA. 

Appendix  B  tp  part  2619  sets  forth  the 
interest  rates  and  factors  under  the 
single-employet  regulation.  Appendix  B 
to  part  2676  seti  forth  the  interest  rates 
and  factors  und  it  the  multiemployer 
regulation.  Beet  use  these  rates  and 
factors  are  intex  ded  to  reflect  current 
conditions  in  tli  e  financial  and  annuity 
marlcets,  it  is  ne  cessary  to  update  the 
rates  and  factor  i  periodically. 

The  PBGC  iss  ues  two  setsof  interest 
rates  and  factor  i,  one  set  to  be  used  for 
the  valuation  ol  benefits  to  be  paid  as 
annuities  and  o  le  set  for  the  valuation 
of  benefits  to  bd  paid  as  liunp  sums.  The 
same  assumptions  apply  to  terminating 
single-employe:  plans  and  to 
multiemployer  ilans  that  have 
imdergone  a  mt  ss  withdrawal.  This 
amendment  ad<  s  to  appendix  B  to  parts 
2619  and  2676  $ets  of  interest  rates  and 
factors  for  valuiig  benefits  in  single- 
employer  plana  that  have  termination 
dates  during  Jaauary  1995  and 
multiemployer  plans  that  havie 
undergone  mass  withdrawal  and  have 
valuation  dates  ^during  January  1995 

For  annuity  lienefits,  the  interest  rates 
will  be  7.50%  ^r  the  first  20  years 
following  the  valuation  date  and  5.75% 
thereafter.  For  Benefits  to  be  paid  as 
lump  sums,  thq  interest  assumptions  to 
be  used  by  the  PBGC  will  be  6.00%  for 
the  period  duri  ig  which  benefits  are  in 
pay  status,  5.25  %  during  the  seven-year 
period  directly  sreceding  the  benefit's 
placement  in  pi  y  status,  and  4.0% 
duriUg  any  oth(  r  years  preceding  the_ 
benefit's  placer  lent  in  pay  status.  In 
comparison  wii  h  the  annuity 
assiunptions  in]  effect  during  December 
1994,  the  above  annuity  assumptions 
reflect  a  reduction  by  5  years  of  the 
period  during  which  the  initial  rate 
applies  (from  alperiod  of  25  years 
following  the  valuation  date  to  a  period 
of  20  years  following  the  valuation 


date):  during  the  reduced  period,  the 
initial  rate  is  unchanged.  "The  ultiitiate   - 
rate,  in  efiisct  thereafter,  represents  an 
increase  of  .50%  over  the  previous 
ultimate  rate.  The  lump  sum  interest 
assumptions  represent  a  decrease  (fiom 
those  in  effect  for  December  1994)  of  25 
percent  ba  the  period  during  which 
benefits  are  in  pay  status  and  the  fifteen 
years  directly  preceding  that  period; 
they  are  otherwise  unchanged. 

Generally,  the  interest  rates  and 
factors -under  these  regulations  are  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assumptions  each  month  regardless  of 
whether  they  represent  a  change  from 
the  previous  month's  assumptions.  The 
assumptions  normally  will  be  publishe< ' 
in  the  Federal  Register  by  the  15th  of 
the  preceding  month  or  as  close  to  that 
date  as  circumstances  permit 

The  PBGC  has  determined  that  notice 
and  pubUc  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  interest  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates 
and  factors  can  reflect,  as  accurately  ais 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  single-employer  plans  whose 
termination  dates  fall  during  January 
1905,  and  in  multiemployer  plans  that 
have  undergone  mass  withdrawal  and 
have  valuation  dates  during  January 
1995,  the  PBGC  finds  that  good  cause 
exists  for  making  the  rates  and  factors 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulator)' 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communides;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C 
601(2) 
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List  of  Subjects 

29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

29  CFR  Part  2676 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing, 
parts  2619  and  2676  of  chapter  XXVI, 
title  29,  Code  of  Federal  Regulatiwis,  are 
hereby  amended  as  follows: 

PART  2619-(AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

AuthOTitjr:  29  U.S.C  1301(a),  1302(bM3). 
1341, 1344, 1362. 

2.  In  appendix  B.  Rate  Set  15  is  added 
to  Table  I.  and  a  new  entry  is  added  to 


Table  11.  as  set  forth  below.  The 
introductory  text  of  botii  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2ei9— Intwwt 
Rates  Used  to  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations  ' 

Tn  detemiining  the  value  of  interest  fectors 
of  the  foiTO  vo^  (as  defined  in  §  2619.49(bKl)) 
for  purposes  of  applying  the  fomulas  set 
forth  in  §  2619.49  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 
used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  lump  sums  (including  the 
return  of  accumulated  employee 
contributions  upon  death),  the  PBGC  shall 
employ  the  values  of  i,  set  out  in  TaWe  I 
hereof  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  jMy  status 

Table  I 

(Lump  Sum  Valuations] 


on  the  valuation  dale,  the  immediate  annuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  0<y 
S  n,),  interest  rate  //  shall  apply  from  the 
valuaUon  date  for  a  period  of  y  years; 
thereafter  the  immediate  annuitv  rate  shall 
apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  [y  is  an  integer  and  n,<y 
in,*  m).  interest  rate  /.  shall  apply  from 
the  valuation  date  for  a  period  of  y  -  n, 
years,  interest  rate  ij  shall  apply  for  the 
following  n,  years;  thereafter  the  immediate 
annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  y>n, 
*  ni),  interest  ij  shall  apply  ^m  the 
valuation  date  for  a  period  of  v  -  n,  -  m 
years,  interest  rate  i^  shall  apply  for  the 
following  n;  years,  interest  rate  i,  shall  apply 
for  the  following  n,  years;  thereafter  the 
immediate  annuity  rate  shall  apply 


Rate  set 


For  plans  with  a  valuation 


Onorafler  Belore 


Immediate 

annuity  rate 

(percent 


Deferred  annuities  (percent) 


ni 


ih 


15 


1-1-95 


2-1-95 


6.00 


&25 


4.00 


4.00 


Annuity  Valuations 

fa  detemiining  the  value  of  interest  fiactors 
of  the  fonn  v«  "  (as  defined  in 
§  2619.49(bNl))  for  purposes  of  applying  the 
formulas  set  forth  in  $  2619.49  (b)  through  (i) 
and  in  detennining  the  value  of  any  interest 


factor  used  in  valuing  annuity  benefits  under 
this  subpart,  the  plan  administrator  shall  use 
the  values  of  i,  prescribed  in  Table  11  hereof. 

The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  i,, /,.  •  •  '.and  referred  to 


generally  as  /,)  assumed  to  be  in  effect 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date 


Table  il 

[Annuity  Valuations] 


For  valuetion  dales  occumno  in  the  month— 


Tlie  values  of  i,  are: 


tort. 


i 


lor/> 


lorr> 


January  1995 


.0750 


1-20 


X>575 


>20 


N/A 


N/A 


PART  2e76-[AMENOED] 

3.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Audiority:  29  US.C  1302(b)(3), 
1399(cMlMD).  1441(bMl). 

4.  In  appendix  B,  Rate  Set  15  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  D.  as  et  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  to  Part  2676— Interest 
Rates  Used  To  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  fomi  v«-  (as  defined  in  $  2676.13(bKl)) 
for  purposes  of  applying  the  fomulas  set  forth 
in  S  2676.13  (b)  through  (i)  and  io 
detennining  the  value  of  any  interest  factor 
used  in  valuing  benefiu  under  this  subpart 
to  be  paid  as  lump  sums,  the  PBGC  shall  use 
the  values  of  i,  pteacxibed  in  Table  1  hereof. 
The  interest  rates  set  forth  in  Table  I  shall  be 
used  by  the  PBGC  to  calculate  benefiu 
payable  as  lump  sum  benefiu  as  follows: 

(1)  For  benefiu  for  which  the  participant 
or  beneficiary  is  enUtkd  to  be  in  pay  sutus 


on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  0  <  y 
S  n,].  interest  rate  //  shall  apply  from  the 
valuation  date  for  a  period  of  y  years; 
thereafter  the  immediate  annuity  rate  shall 
apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  ni<y 
Sn,*  m),  interest  rate  ii  shall  apply  from 
the  valuation  date  for  a  period  of  y  -  o/ 
years,  interest  rate  //  shall  apply  for  the 
following  n,  years;  thereafter  the  immediate 
annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  y  >  ni 
♦  Hi],  interest  rate  ij  shall  applv  from  the 
valuation  date  for  a  period  of  y  -  ny  -  n^ 


UMI 
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years,  interest  rate  iV  riiall  apply  for  the 
tallowing  nj  years,  interest  rate  //  shall  apply 
for  the  following  n/  years:  thereafter  the 
immediate  annuity  rate  shall  apply. 


.     - 

(Lump 

Sum  Valuations] 

-     '  ^£*.     .   • 

f=br  pbns  wib  a  valuation 
date 

Immediate 

Deferred  annuities  (percent) 

Rate  set 

annuity  rate 
(percent) 

.    h 

6 

b            ;        n, 

lb 

On  or  after 

Before 

• 

15 

• 

1-1-95 

2-1-95 

• 

6.00 

• 

5.25 

• 

4.Q0 

• 

4.00 

7 

• 

8 

Annuity  Vafuations 

In  determining  the  value  of  interest  factors 
of  the  form  v"  "  (as  defined  in 
$  2676.13(b)(1))  for  purposes  of  applying  the 
formulas  set  forth  in  §  2676.13  (b)  through  (i) 
and  in  determining  the  value  of  any  interest 


factor  used  in  vah 

this  subpart,  the 

the  values  of  i,  pr^ribed 

The  following 
calendar  month 
effective  date  of 
(denoted  by  //.  h 


For  valuation  dates  occurring  in  the  month- 


January  1995 


Issued  in  Washington.  DC.  on  this  12th  day 
of  December  1994. 
Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc.  94-30857  Filed  12-14-94.  8.45  ami 
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29  CFR  Part  2621 

Limitation  on  Guaranteed  Benefits  In 
Single-Employer  Plans 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  appendix  A 
of  the  Limitation  on  Guaranteed 
BeneHts  regulation  of  the  Pension 
Benefit  Guaranty  Corporation  ("PBGC*) 
by  adding  the  maximum  guaranteeable 
pension  benefit  that  may  be  paid  by  the 
PBGC  with  respect  to  a  plan  participant 
in  a  single-employer  pension  plan  ^at 
terminates  in  1995.  Tlie  maximum 
guaranteeable  benefit  is  computed  in 
accordance  with  the  formula  in  section 
4022(b)(3)  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  which 
provides  that  the  maximum 
guaranteeable  benefit  is  based  on  the 
contribution  and  benefit  base 
determined  under  section  230  of  the 


Table! 


ng  annuity  benefits  under 
an  administrator  shall  use 
in  the  table  below 
tabulates,  for  each 
o^  valuation  ending  after  the 
part,  the  interest  rates 
,  and  referred  to 


t)  ble  I 


tlisi 


generally  as  i,)  assumed  to  be  in  effect ' 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 


Table  II 

[Ann  ity  Valuations] 


The  values  of  /'  are: 


forf  = 


forf. 


tort' 


750 


1-20 


.0575 


>20 


N/A 


N/A 


Social  Security  ,  ict.  The  latter  number 
is  adjusted  annii  ally,  and  that 
adjustment  auto  natically  changes  the 
dollar  amoimt  o  the  maximum 
guaranteeable  benefit  paid  by  PBCX}. 
The  effect  of  thii  amendment  is  to 
advise  plan  part  cipants  and 
beneficiaries  of  he  increased  maximum 
guaranteeable  b(  nefit  for  1995. 
EFFECTIVE  DATE:  January  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  >f  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street.  N  W.,  Washington,  DC 
20005-4026,  20  :-326-4024  (202-326- 
4179  for  TTY  an  d  TDD).  (These  are  not 
toll-free  numbei  s.)  , 


SUPPLEMENTARY 


Income  Security 


NFORMATION:  Section 


4022(b)  of  the  Ei  nployee  Retirement 


Act  of  1974,  as 


amended,  ("ERI  >A")  provides  for 
certain  limitatia  is  on  benefits 
guaranteed  by  tae  Pension  Benefit 
Guaranty  Coipt^tion  ("PBGC")  in 
terminating  single-employer  pension 
plans  covered  ubder  Title  IV  of  ERISA. 
One  of  the  HmiUtions  set  forth  in 
section  4D22(b)^)  is  a  dollar  ceiling  on 
the  amount  of  tije  monthly  benefit  that 
may  be  paid  to  ^  plan  participant  by  the 
PBGC.  Subparagraph  (B)  of  section 
4022(b)(3)  provides  that  the  amount  of 
monthly  benefit  payable  in  the  form  of 


a  life  annuity  beginning  at  age  65  shall 
not  exceed  "S750  multiplied  by  a 
fraction,  the  numerator  of  which  is  the 
contribution  and  benefit  base 
(determined  under  section  230  of  the 
Social  Security  Act)  in  effect  at  the  time 
the  plan  terminates  and  the  / 

denominator  of  which  is  such 
contribution  and  benefit  base  in  effect  in 
calendar  year  1974  ($13,200)".  This 
formula  is  also  set  forth  in  §  2621 .3(a)(2) 
of  the  PBGC's  regulation  entitled 
Limitation  on  Guaranteed  Benefits  in 
Single-Employer  Plans  (29  CFR  Part 
2621). 

Section  230(d)  of  the  Social  Security 
Act  (42  U.S.C.  430(d))  provides  special 
rules  for  determining  the  contribution 
and  benefit  base  for  purposes  of  section 
4022(b)(3)(B).  Each  year  the  Social 
Security  Administration  determines, 
and  notifies  the  PBGC  of.  the 
contribution  and  benefit  base  to  be  used 
by  the  PBGC  under  these  provisions. 
The  PBGC  has  been  notified  by  the 
Social  Security  Administration  that, 
under  section  230  of  the  Social  Security 
Act,  $45,300  is  the  contribution  and 
benefit  base  that  is  to  be  used  to 
calculate  the  PBGC  maximum 
guaranteeable  benefit  for  1995. 
Accordingly,  the  formula  under  section 
4022(b)(3)(B)  of  ERISA  and  29  CFR 
§  2621.3(a)(2)  is:  $750  multiplied  by 
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$45,300/$13.200.  Thus,  the  maximum 
monthly  benefit  guaranteeable  by  the 
PBGC  in  1995  is  $2,573.86  per  month  in 
the  form  of  a  life  annuity  beginning  at 
age  65.  If  a  benefit  is  payable  in  a 
different  form  or  begins  at  a  different 
age,  the  maximum  guaranteeable 
amount  will  be  the  actuarial  equivalent 
of  $2,573.86  per  month. 

Appendix  A  to  part  2621  lists  the 
maximum  guaranteeable  benefit  payable 
by  the  PBGC  to  participants  in  single- 
employer  plans  that  have  terminated  in 
each  year  from  1974  through  1994.  This 
amendment  updates  appendix  A  for 
plans  that  terminate  in  1995. 

Because  the  maximum  guaranteeable 
benefit  is  determined  according  to  the 
formula  in  section  4022(b)(3)(B)  of 
ERISA,  and  this  amendment  makes  no 
change  in  its  method  of  calculation  but 
simply  lists  the  1995  maximum 
guaranieeable  benefit  amount  for  the 
public's  knowledge,  general  notice  of 
proposed  rulemaking  is  not  required. 
Moreover,  because  the  1995  maximum 
guaranteeable  benefit  is  effective,  under 
the  statute,  at  the  time  that  the  Social 
Security  contribution  and  benefit  base  is 
effective,  j.e.,  January  1, 1995,  and  is  not 
dependent  on  the  issuance  of  this 
regulation,  the  PBGC  finds  that  good 
cause  exists  for  making  this  amendment 
effective  less  than  30  days  after 
publication  (5  U.S.C.  553). 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  milhon  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competiUon,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
^ants.  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)).  ^' 

List  of  Subjects  in  29  CFR  2621 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

to  consideration  of  the  foregoing,  part 
-i621  of  subchapter  C.  diapter  XXVI, 


title  29.  Code  of  Federal  Regulations,  is 
hereby  amended  as  follows: 

PART  2621— UMTTATION  ON 
GUARANTEED  BENEFITS  IN  SINGLE- 
EMPLOYER  PLANS 

1 .  The  authority  citation  for  Part  2621 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302, 1322, 1322b. 

2.  Appendix  A  to  part  2621  is 
amended  by  adding  a  new  entry  to  read 
as  follows.  The  introductory  text  is 
reproduced  for  the  convenience  of  the 
reader  and  remains  imchanged. 

Appendix  A  to  Part  2621  Maximum 
Guaranteeable  Monthly  Benefit 

The  following  table  fists  by  year  the 
maximum  guaranteeable  monthly 
t)enefit  payable  in  the  form  of  a  hfe 
aimuity  commencing  at  age  65  as 
described  by  §  2621.3(a)(2)  to  a 
participant  in  a  plan  that  terminated  in 
that  year: 


Year 


Maximum 
guaranteeable 
monthly  ben- 
efit 


^^^    2,573.86 

Issued  at  Washington,  DC  this  12th  day  of 
December,  1994. 

Martin  Slate. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doa  94-30858  Filed  12-14-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
CoastOuard 

33  CFR  Part  110 
[C0G1 1-04-005] 
R1N2115-AA98 

Anchorage  Ground;  San  Francisco 

Bay,  San  Pablo  Bay,  Carquinez  Strait, 

Suisun  Bay,  Sacramento  River,  San 

Joaquin  Rh^er,  and  Connecting  Waters. 
CA  «  -. 

agency:  Coast  Guard.  DOT 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends 
toformational  notices  indicating  the 
VHF-FM  radio  frequencies  monitored 
by  the  Vessel  Traffic  Service  San 
Francisco  applicable  to  vessels  at 
anchor  within  San  Francisco  Bay  The 
piupose  of  this  amendment  is  to 
conform  the  anchorage  regulations  to 
existing  regulations  designating  VTS 


frequencies  in  use  within  San  Francisco 
Bay.  Recent  changes  in  these  existing 
regulations  have  made  this  amendment 
necessary 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  December  15 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (junior  grade)  Sean  Regan. 
Marine  Safety  Office  San  Francisco, 
Cahfomia;  (510)  437-3073. 
SUPPI.EMENTARY  INFORMATION:  fa 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rulemaking  was  not 
published  for  the  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Registo- 
pubhcation.  Pubfishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  because 
the  designated  frequencies  referred  to  in 
this  rulemaking  are  already  in  use,  and 
because  the  amended  "Notes"  are 
pubUshed  for  informational  purposes 
only  and  are  being  revised  to  conform 
to  recently  changed  existing  regulatory 
requirements. 

Drafting  Information 

The  dr«fters  of  these  regulations  are 
Lieutenant  (junior  grade)  Sean  Regan. 
Marine  Safety  Office  San  Francisco, 
Project  Officer,  and  Lieutenant 
Commander  C.  M.  Juckniess,  Eleventh 
Coast  Guard  District  Legal  Office, 
Project  Attorney 

Discussion  of  Regulation 

Changes  to  regulations  mandating 
procedures  for  Vessel  Traffic  Service 
(VTS)  San  Francisco  have  been 
pubUshed  and  will  become  effective  on 
October  13, 1994  (33  CFR  Part  161).  The 
radio  communications  portion  of  these 
regulations  provide  for  a  change  in  the 
VTS  San  Francisco  inshore  working 
frequency  to  VHF-FM  Channel  14 
(156.70  MHz).  Vessels  wishing  to 
conununicate  witii  VTS  should  contact 
them  on  the  appropriate  channel.  VTS 
will  continue  to  monitor  Chaimel  13 
(156.65  MHz),  VHF-FM  but  vessels 
communicating  with  VTS  on  channel  13 
(156.65  MHz)  will  be  instructed  to 
switch  to  a  working  frequency 

The  "NOTE"  section  following  33 
CFR  110.224(a)(15)  currenUy  reads  tiiat 
die  VTS  guards  VHF-FM  Channels  13 
(156.65  MHz)  and  16  (156.8  MHz).  VTS 
now  monitors  Chaiuel  13  and  14  for 
inshore  vessels. 

The  "Notes"  section  (a),  following  33 
CFR  Table  n0.224(d)(l),  currently 
requires  specified  vessels  to  maintain  a 
continuous  radio  watch  on  Chaimels  13 
and  16  when  sustained  winds  are  in 
excess  of  25  knots.  Covered  vessels 
should  now  maintain  a  continuous 
radio  watch  on  Channels  13  and  14. 
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Ragnlatocy  Evaluatkm 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(aK3)  of  that 
Order  It  has  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  oS  the  Department  of 
Transportation  (DOT)  (44  FR 11040: 
February  25, 1979).  The  Coast  Guard 
expects  the  impact  (tf  this  regulation  to 
be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  Of 
DOT  is  unnecessary. 

Collectioa  of  InfMmatioa 

The  regulation  contains  no 
information  collection  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  diis 
regulation  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
regulation  does  not  have  sufficient 
fedMaHsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Asseasment 

The  Coast  Guard  has  considered  the 
enviroimiental  impact  of  this  regulation 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1B 
it  will  have  no  significant 
environmental  impact  and  it  is 
categorically  excluded  from  further 
environmental  doctunentation. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  groimds. 

Regulation:  In  consideration  of  the 
foregoing,  subpart  B  of  part  110  of  title 
33,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PARTI  10-(AMENOED] 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority.  33  U.S.C  471.  2030.  2035.  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 

2.  hi  Section  110.224,  the  "Note" 
following  paragraph  (a)(15)  and  the 
"Note"  labeled  "a"  following  Table 
110.224(d)(1)  are  revised  to  read  as 
follows: 

§110.224   San  Francisco  Bay,  San  Pablo 
Bay.  Carqulnaz  Strait,  Sulsun  Bay, 
Sacramento  River,  San  Joaquin  River,  and 
oonnectinQ  waters,  CA. 

(a)  •  •  • 
(15)  •  •  • 


Note:  Vessel 
FM  Channel  13 
14  (156.70  MHz) 


Ttaff  c  Service  guards  VHF- 
(15«t85  MHz)  and  Channel 


(d)  *  •  • 

Table  110.224((^(1) 

Notes:  a.  When  su  itained  winds  are  in 
excess  of  25  knots  et  ch  vessel  greater  than 
300  gross  tons  using  this  anchorage  shall 
maintain  a  oontintiois  radio  watch  oo  VHP 
channel  13  (156.65  mHz)  and  VHF  channel 
14  (156.70  MHz).  This  radio  watch  must  be 
maintained  by  a  pen  oo  who  fluently  speaks 
the  English  language- 


Dated:  October  isi  1994. 
ILA.  Applebaum, 

Rear  Admiral.  U.S. 
Eleventh  Coast  Gua^ 
(FR  Doc  04-30478 
aajjNQ  cooe  aio-i4-li 


^oast  Guard,  Commander. 
District. 
iled  12-14-94:  8:45  am) 


ENVIRONMENTA 
AGENCY 


.  PROTECTION 


ental  ProtecUcm 


40  CFR  Parts  9, 8p  and  63 

(A&-FRL-6115-SI 

R1N206O-ADM 

National  Emlssloii  Standante  for 
Hazardous  Air  Pdllutants  Final 
Standards  for  Hacardous  Air  Pollutant 
Emissions  From  Uagnatic  Tapa 
Manufacturing  Operations 

AGENCY:  Enviri 
Agency  (EPA). 
ACTION:  Final  ml 

m 

SUMMARY:  This  action  promulgates  final 
standards  that  limit  the  emissions  of 
hazardous  air  pollutants  (HAP)  bom 
existing  and  new  magnetic  tape 
manufacturing  operations  that  are 
located  at  major  sources.  These  final 
standards  implement  section  112(d)  and 
112(h)  of  the  Clea  i  Air  Act  as  amended 
in  1990  (the  Act).  The  purpose  of  this 
final  rule  is  to  pre  tect  the  public  by 
requiring  all  new  md  existing  major 
sources  to  controlj  emissions  to  the  level 
corresponding  to  |he  maximum 
achievable  contrai  technology  (MACT). 

The  EPA  is  alsd  finalizing 
performance  specifications  for 

on  monitors  (CEM's) 
compounds  (VOQ 
and  gas  chromato^phic  CEM's. 

DATES:  Effective  Date.  December  15. 
1994.  I 

Judicial  Review,  Under  section 
307(b)(1)  of  the  Act.  judicial  review  of 
national  emission  standards  for 
hazardous  air  poljutants  (NESPIAP)  is 
available  only  by  Hling  a  petition  for 
review  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Cohimbia  Circuit  within 


continuous  emis: 
for  volatile  organ 


60  days  of  today's  publication  of  this 
final  rule.  Under  section  307(b)(2)  of  the 
Act.  the  requirements  that  are  the 
subject  of  today's  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 

ADDRESSES: 

DocJcet 

Docket  No.  A-91-31.  containing 
information  considered  by  the  EPA  in 
developing  the  promulgated  NESHAP 
for  magnetic  tape  manulacturing 
operations  is  available  for  public 
inspection  and  copying  between  8  a.m. 
and  5:30  p.m.,  Monday  through  Friday, 
except  for  Federal  holidays,  at  the  EPA's 
Air  and  Radiation  Docket  and 
Information  Center,  Room  M1500.  U.  S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  IX  20460; 
telephone  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  copying. 

Background  Information  Document 

A  backgroimd  information  document 
(BID)  for  the  promulgated  NESHAP  may 
be  obtained  from  the  docket:  the  U.  8. 
EPA  Library  (MD-3S).  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-2777;  or  bom 
National  Technical  Information 
Services,  5285  Port  Royal  Road, 
Springfield,  Virginia  22161,  telephone 
(703)  487-4650.  Please  refer  to 
"Hazardous  Air  Pollutant  Emissions 
from  Magnetic  Tape  Manufacturing 
Operations— Background  Information 
for  Promulgated  Standards"  (EPA-453/ 
R-94-074b).  The  BID  contains  a 
siunmary  of  the  public  comments  made 
on  the  proposed  magnetic  tape 
manufacturing  standard  and  EPA 
responses  to  the  comments. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Gail  Lacy  of  the  Coatings  and  Consumer 
Products  Group,  Emission  Standards 
Division  (MD-13),  U  S.  Environmental 
Protection  Agency.  Research  Triangle 
Park.  North  CaroUna  27711.  telephone 
(919)  541-5261.  For  more  information 
on  Performance  Specifications  8  and  9 
contact  Mr.  Bill  Grimley  of  the  Source 
Characterization  B  Group,  telephone 
(919)  541-1065,  and  Ms.  Rima 
Dishakjian  of  the  Source 
Characterization  A  Group,  telephone 
(919)  541-0443,  respectively,  in  the 
Emissions,  Monitoring  and  Analysis 
Division  (MD-14).  U.  S.  Environmental 
Protection  Agency.  Research  Triangle 
Park,  North  Carolina  27711. 
SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

I.  Background 

II.  Summary 


Federal  Register  /  Vol. 


A.  Summary  of  Promulgated  Standards 

B.  Summary  of  Major  Changes  Since 
Proposal 

m.  Summary  of  Environmental.  Energy,  Cost 
and  Economic  Impacts 

A.  Environmental  and  Eneivy  Impacts 

B.  Cost  Impacts 

C  Economic  Impacts 

IV  Public  Participation 

V  Significant  Comments  and  Responses 

A.  Applicability  of  Standard 

B.  Selection  of  Compliance  Dates 
C  Selection  of  Emission  Limits  and 

Equipment/Work  Practice  Specincafions 

D.  Regulation  of  Wastewater 

E.  Selection  of  Test  Methods  and 
Monitoring  Requirements 

F  Alternative  Compliance  Plans  and 

Selection  of  the  Affected  Source 
G.  Pertormance  Specifications 
VI.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12286 

C.  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility  Act 

E.  Miscellaneous 

I.  Background 

Section  112(b)  of  the  Act  lists  189 
HAP  and  requires  the  EPA  to  establish 
national  emission  standards  for  all 
major  sources  and  some  area  sources 
emitting  those  HAP.  On  July  16  1992 
(57  FR  31576),  EPA  published  a  list  of 
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major  and  area  sources  for  which 
NESHAP  are  to  be  promulgated,  and  on 
December  3. 1993  (58  FR  83941),  EPA 
published  a  schedule  for  promulgating 
Uiose  standards.  The  magnetic  tape 
manufacturing  source  category  is 
included  in  the  list  of  major  sources  to 
be  regulated  for  which  the  EPA  is  to 
establish  national  emission  standards  bv 
November  1994. 

This  NESHAP  was  proposed  in  the 
Federal  Register  on  March  11, 1994  (59 
FR  11662).  A  public  hearing  on  the 
proposed  rule  was  held  on  April  13 
1994.  hi  addition.  17  letters  commenting 
on  the  proposed  rule  were  received. 
n.  Summary 

A.  Summary  of  Promulgated  Standards 

The  final  rule  applies  to  major  sources 
performing  magnetic  tape 
manufacturing  operations,  which  is  the 
affected  source  subject  to  these 
standards.  The  standards  do  not  apply 
to  research  and  laboratory  facilities  or  to 
owners  or  operators  whose  magnetic 
tape  production  on  a  coating  line  is  1 
percent  or  less  of  total  production  from    ' 
that  coating  line  (in  terms  of  square 
footage  coated)  in  any  12-month  period. 

Table  i.— Summary  of  the  Standard 


Table  1  summarizes  the  standards  for 
magnetic  tape  manufacturing 
operations.  In  general,  an  overall  HAP 
control  efficiency  of  at  least  95  percent 
is  required  for  emissions  from  each 
storage  tank,  piece  of  mix  preparation 
equipment,  coating  operation,  waste 
handling  device,  and  condenser  vent  m 
solvent  recovery  If  an  owner  or  operator 
uses  an  incinerator  to  control  these 
emission  points,  an  outlet  HAP 
concentration  of  no  greater  than  20  parts 
per  million  by  volume  (ppmv)  by 
compound  may  be  met  instead  of 
achieving  95  percent  control,  as  long  as 
the  efficiency  of  the  capture  system  is 
100  percent.  If  a  coating  with  a  HAP 
content  no  greater  than  0.18  kilograms 
per  liter  (kg/L)  of  coating  solids  is  used 
for  a  coating  operation,  that  coating 
operation  does  not  require  further 
control.  Owners  or  operators  may 
choose  to  control  HAP  emissions  from 
all  coating  operations  at  a  source  by  an 
overall  HAP  control  efficiency  of  at  least 
97,  98,  or  99  percent  in  lieu  of 
controlling  10, 15,  or  20  HAP  solvent 
storage  tanks,  respectively,  that  do  not 
exceed  20.000  gallons  each  in  capacity 


Emission  point 


Each  solvent  storage  tank 


Standards 


capture  x  control  devide  efficiency)  HAP  control  efficency  of  >95 


in 


Each  piece  of  mix  preparation  equipment 


Each  coating  operation 


Each  waste  handling  device 


Each  condenser  vent  insolvent  recovery 


Each  particulate  transfer  operation 


Each  wash  sink  for  cleaning  removable  parts 


Each  piece  of  equipment  for  flushing  fixed  Unes 


§63.703<c)(l):  Overall  (i.e. 
percent;  or 

IS  ySSIfl'  S'  '"^'^^^°^  3"  alternate  outlet  HAP  concentration  of  <20  ppmv  or 
§63.704(0(4):  Do  not  contrd  Ix.  control  coating  operations  a.  H,g^  etZZ  s^-ed 

^ail^^^^^^^^  Wit.  OEM  ,0 

IS'7SS  P.,Sr"®''K°"'  '"  ^'"^'«  °""«'  "AP  concentration  of  <20ppmv  or 

ISSS^  Overall  HAP  control  efficiency  of  >95  percent;^;  ^  ^'"^ 

ISyS  r  S-  r^"  1'^:"^:^'°^^  3"  a'»e^"ate  outlet  HAP  concentrat«)n  of  <20 ppmv  or 

^tifT-  ^™  '"  =°^'*"9  °P«^^»'°"«  ^  ^*««^  ^^  efficieni°  JSTof  storage 

ISSiJ;  o'vtSTH^pStlifrtr'*"'  Tl^*"  ^^"  °-^«  '^  ^'^  «"•* 

I M  7nt  M/oA  e         ■         ^°^°*  efficiency  of  >95  percent;  or 

ISS^E^Sh rrT"^ r  "'^'"^'"  °*^«'  "^P  concentration  of  <20 ppmv  or 

ISSJS^  Ovemll  HAP  control  efficiency  of  >95 percent;  or 

IS  7^?  ^?'»  ^'  'ncinerators  an  alternate  outlet  HAP  concentration  of  <20  pomv  or 

§63.703(d)(l):  Use  enctosed  transfer;  or 

^SSSSap'^^S^'^"^'^  ««-  "-'  "^  "0  -ibie  emissions  white  contro«ing 

t^lX^JfJ*?"^"'  ''^**^«*  ratk)  Of  75  percent;  or 
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Table  1.— Summary  <  if  the  Standard— Continued 


Emssnn  ponl 


Each  wastewater  treatment  operatKm  . , 


§63.703<g):  Treal 
63.  subpart  Q 


'EMepl  the  vent  on  the  condenser  serving  as  an  add-on  air  polhj  ion  control  device. 


r>w  ners  or  operators  of  existing    _ 
affected  soun.es  are  required  to  comply 
with  these  standards  within  2  years  after 
the  effective  date,  unless  a  new  control 
device  is  needed  to  comply  with  the 
requirements  of  §  63.703  (c)  or  (g).  If  a 
new  control  device  is  needed,  an  owner 
or  operator  of  an  existing  affected  source 
must  complv  within  3  years  of  the 
effective  date.  All  new  and 


Standards 


to  remove  HAP  kty  the  fraction  removed  specified  in  Tat)ie  9  of  40  CFR  part 
r  so  that  total  VOHAP  concentration  at  exit  is  <50  ppmw. 


reconstructed  st  urces  must  comply 

immediately  up  in  startup. 

Owners  or  opf  rators  of  affected 
sources  must  detnonstrate  initial 
compliance  follawing  the  test  methods 
and  procedures^f  §  63.705  unless  the 
criteria  of  §  63.7p5(a)  (1),  (2)  or  (3)  are 
met.  Continunui  compliance  is 
demonstrated  b;  conducting  monitoring 
in  accordance  v«  ith  §  63.704(c). 


Control/capture  technique 


Any  add-on  air  pollution  control  device  (APCD) 


Solvent  recovery  device  controlling  only  coating 
operations 

Condenser ....._„_.  __.„„„.  „.; 

Tnermal  incinerator .'. 

.,atatytic  Hmnerator  


Capture  system 


Steam  stripper 

Steam  stnpper/other  control  tectimque 

Baghouse/fatxic  filter 

ow-HAP  coating _. . 

Other  control  techniques 


Continuous  compliance  monitming 
requirements  ate  simunarized  in  Table 
2.  Compliant  monitoring  parameter 
values  are  established  in  accordance 
with  §63  704(b),  which  also  contains 
procedures  to  determine  the  compliant 
outlet  HAP  concentration  during 
periods  when  coating  operations  are  not 
occurring. 


Table  2.— Summary  of  (X>  finuous  Monitoring  Requirements 


Monitoring  requirements 


§  63.704(c)(3):  Continuously  inlet  and  outlet  HAP  or  VOC  concentration  or  continuously  moo- 

itor  outlet  HAP  pr  VOC  concentration;  or 
See  tekm:  If  usiijg  condenser  or  incinerator  as  APCD,  can  perform  aRemate  monitoring. 
§63.704(c)(l0):  ll^onttor  bypass  lines  that  could  divert  flow  from  APCO.  or  instaU  car-seal  or 

lock-and^cey. 
§63.704(cK9):  Pirlonn  material  balance  over  each  7-day  period. 

§  63.704(c)(4):  C<  nlinuously  monitor  temperature  of  condenser  vapor  exhaust  stream. 

§  63.704(c)(5)  Co  Hinuously  monitor  comtmslion  temperature. 

§  63.704(c)(6):  O  tntinuously  monitor  gas  temperature  upstream  and  temperature  across  the 

cauHysi  Deo. 
§  63.704(c)(7):  C<  ntinuously  nxinitor  site-spectlic  operatins  parameter  estat)lished  according  to 

§  63.704(b)(6) 
§  63.704(d)(  1 ):  C<  intinuously  monitor  steam-to-feed  radio. 
§  63.704(d)(2):  MWily  monitoring  of  VOHAP  concentration. 

§63.704(8):  Continuously  monitor  venliiation  airflow  rate  and  daily  visible  emission  testing. 
§  63.704(c)(8):  Determine  HAP  content  of  coating  used. 
§  63.704(f):  Subnft  monitoring  plan  to  Administrator  for  approval. 


Owners  or  operators  of  affected 
sources  shall  maintain  records  and 
submit  reports  m  accordance  with 
§§63.706  and  63.707.  Records  are 
i.onsistent  with  those  required  by 
subpart  A.  and  also  include  records 
associated  writh  freeboard  ratio 
mftasurement.  bypass  valve  monitoring. 
malpnal  balance  calculations,  and 
deniunstrating  compliance  with  the  low- 
HAP  coating  limit.  Reports  include  an 
initial  notification,  a  notification  of 
compliance  status,  compliance 
summary  reports,  a  report  to  establish 
an  alternate  HAP  outlet  concentration 
limit  for  periods  when  the  coating 
oprrafions  are  not  occurring, 
perftjrmance  test  results,  and  alternate 
compliance  and  monitoring  reports. 

The  final  rule  also  includes 
provisions,  in  §  63.703  (b)  and  (h)  that 
an  owner  or  operator  of  a  magnetic  tape 
manufactunng  operation  may  choose  to 
be  sub)ect  to  in  order  to  obtain  a 
Fedrrally  enforceable  limit  on  their 
potnntiai  to  emit  HAP  These  provisions 


do  not  predudeian  owner  or  operator 
from  using  avenues  other  than  this 
subpart  to  Umit  peir  potential  to  emit 
HAP.  Moreover  J  this  subpart  does  not 
apply  to  any  plalit  that  is  already  an 
area  source  with  out  these  provisions. 
The  provisions '  irould  require  limits  on 
the  usage  of  HA  '  in  the  magnetic  tape 
manufacturing  qperation  over  12-month 
periods  as  surrogates  for  potentifJ 
emissions.  Recordkeeping  and  reporting 
would  be  requiicd  to  demonstrate 
compliance  witl^  the  usage  limits. 


B.  Summary  of  i^ 
Proposal 


ajor  Changes  Since 


In  response  to'  public  comments 
received  and  additional  analysis 
performed  by  Ef  A,  the  following  major 
changes  have  b^n  made  to  the  final 
rule  since  propdsal: 

1.  The  rule  d«s  not  apply  to  research 
and  laboratory  Adlities  or  to  owners  or 
operators  whosq  magnetic  tape 
production  on  a  coating  line  is  1  percent 
or  less  of  total  production  from  that  line 


in  terms  of  square  footage  coated  in  any 
12-month  period. 

2.  Leader  tape  production  is  not 
included  as  part  of  magnetic  tape 
manufacturing  operations.     ' 

3.  The  rule  does  not  apply  when 
nonmagnetic  tape  products  are 
manufactured  in  affected  sources. 

4.  The  applicability  and  intent  of  the 
HAP  usage  limits  have  been  clarified  in 
§63.703  (b)  and  (h). 

5.  The  final  rule  (§  63.703(c)(4)) 
allows  owners  or  operators  of  affected 
sources  the  (^»tion  of  controllii^  coating 
operations  more  stringently  in  lieu  of 
controlling  HAP  emissions  from  solvent 
storage  taidcs. 

6.  The  final  rule  includes  an 
alternative  standard  to  control  HAP 
from  particulate  transfer;  it  requires 
vent^  puticulate  HAP  to  a  Iraghouse 
or  fabric  filter  that  has  no  visible 
emissions. 

7.  The  test  methods  and  procedures 
for  determining  compliance  with 
wastewater  provisions  have  been 
clarified.  The  percent  removal  required 
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for  HAP  has  been  changed  bom  99 
percent  to  values  found  in  40  CFR  part 
63  subpart  G.  the  Hazardous  Organic 
NESHAP  for  the  synthetic  organic 
chemical  manufacturing  industry 
(hereafter  called  the  HON).  Any  control 
technique  may  be  used  to  meet  the 
treatment  requirements.  Also,  monthly 
monitoring^of  the  wastewater 
concentration  is  allowed  to  demonstrate 
continuous  compliance. 

8.  The  compliance  time  for  existing 
affected  sources  has  been  changed  to  2 
years  after  the  effective  date,  unless  a 
new  control  device  is  needed  to  comply 
with  §63.703  (c)  or  (g).  If  a  new  control 
device  is  needed,  an  owner  or  operator 
of  an  existing  affected  source  must 
comply  within  3  years  of  the  effective 
date. 

9.  The  final  rule  (§§63.703(i)  and 
63.704(b)(ll))  contains  procedures  for 
establishing  an  alternate  HAP 
concentration  limit  to  demonstrate 
compliance  with  the  standards  when 
coating  operations  are  not  occurring. 

10.  The  material  balance  averaging 
time  was  changed  in  the  final  rule.  The 
averaging  time  is  now  7  days  to 
determine  compliance  with  the 
standard. 

11.  The  definition  of  affected  source 
was  changed  bom  each  coating  line, 
piece  of  mix  equipment,  storage  tank, 
etc.,  to  the  entire  magnetic  tape 
manufacturing  operation. 

12.  A  low-HAP  content  coating 
standard  has  been  added  to  the  final 
rule.  A  facility  that  uses  a  coating  with 
a  HAP  content  of  no  greater  than  0.18 
kg/L  of  coating  solids  for  a  coating 
operation  is  not  required  to  further 
control  that  coating  operation. 

The  rationale  for  the  above  changes  is 
discussed  in  detail  in  section  V  of  this 
preamble,  which  summarizes  the  major 
comments  received  on  the  proposed 
rule  and  EPA's  responses  to  these 
comments. 

III.  Summary  of  Environmental, 
Enei;gy,  Cost,  and  Economic  Impacts 

A.  Environmental  and  Energy  Impacts 

The  environmental  and  energy 
impacts  for  this  rule  were  not  affected 
by  changes  made  to  the  nde  between 
proposal  and  promulgation. 

B.  Cost  Impacts 

Several  cemmenters  provided 
comments  on  the  estimate  of  nationwide 
compliance  costs  for  the  standard.  The 
commenters  stated  that  actual 
compliance  costs  could  be  as  much  as 
15  times  the  costs  estimated  by  the 
Agency.  The  EPA's  evaluation  of 
industry  compUance  costs  was  based  on 
a  careful  analysis  of  information 


provided  by  industry  during 
development  of  the  proposed  regulation. 
The  costs  are  estimates  and  may  be 
higher  for  some  facilities  and  lower  for 
others.  Additionally,  costs  are  based  on 
the  least  expensive  method  for 
controlling  emissions;  sources  that 
choose  to  utilize  more  expensive 
methods  for  control  will  find  that  their 
compliance  costs  are  higher  than  those 
estimated  for  the  standard. 

The  Agency  did  revise  facility  sp^ific 
cost  impacts  between  proposal  and 
promulgation  based  on  information 
received  from  one  facility.  The  revised 
industrywide  annual  costs  to  comply 
with  the  standards  are  $822,000/yr.  This 
cost  includes  the  annual  cost  of  control 
($596,120/yr),  annual  compliance  costs 
including  initial  performance  tests  and 
ongoing  monitoring  ($115.638/yr),  and 
annual  reporting  and  recordkeeping 
costs  ($110,240/yr).  The  total 
industrywide  capital  investment  is 
estimated  to  be  $5,206,920.  The 
associated  cost  effectiveness  is  S390  per 
megagram  (Mg)  of  HAP  controlled 
($354/ton  HAP). 

The  costs  for  new  sources  are 
unchanged  bom  proposal.  New  source 
costs  vary  depending  on  whether  a 
carbon  adsorber  or  an  incinerator  is 
used  as  the  control  device  but  either 
system  requires  a  total  capital 
investment  of  approximately  $500,000. 
Total  annual  costs  for  new  sources  are 
$349,360/yr  if  carbon  adsorption  is  used 
and  $270,367/yr  if  incineration  is  used, 
with  associated  cost  effectivenesses  of 
$2,470/Mg  ($2.250/ton)  and  $1,910/Mg 
($l,740/ton),  respectively.  New  source 
costs  were  calculated  assuming  six  new 
coating  lines  constructed  within  the  first 
5  years  of  the  standard. 

C  Economic  Impacts 

The  economic  impacts  of  this  rule 
were  recalculated  to  reflect  a  revision  in 
the  estimated  industrywide  annual  costs 
associated  with  this  rule.  Despite  the 
cost  revisions,  the  conclusion  of  the 
economic  impact  analysis  remains  the 
same.  The  economic  impacts  of  this  rule 
are  not  considered  to  be  significant. 
Under  this  rule,  the  average  price  of 
magnetic  tape  products  would  only 
need  to  increase  by  0.03  percent  in 
order  for  the  magndkic  tape  industry  to 
fully  recover  the  new  annualized  costs. 

IV.  Public  Participation 

Prior  to  proposal  of  the  magnetic  tape 
manufacturing  rule,  a  meeting  of  &e 
National  Air  Pollution  Control 
Techniques  Advisory  Ck>inmittee 
(NAPCTAC)  was  held  to  discuss  the 
development  of  the  draft  rule  for 
magnetic  tape  manufacturing 
operations.  That  meeting  was  held  on 


November  17-18, 1992.  The  meeting 
was  open  to  the  public,  and  each 
attendee  was  given  an  opportunity  to 
comment  on  the  draft  rule. 

The  proposed  rule  was  published  in 
the  Federal  Raster  on  March  11, 1994 
(59  FR  11662).  The  preamble  to  the 
proposal  discussed  the  availability  of 
the  proposal  BID  (Hazardous  Air 
Pollutants  bom  Magnetic  Tape 
Manufacturing —  Backgroimd 
hiformation  for  Proposed  Standards         * 
(EPA-453/R-93-059)),  which  describes 
in  detail  the  regulatory  alternatives 
considered  and  the  impacts  associated 
with  those  alternatives.  PubUc 
comments  were  solicited  at  the  time  of 
proposal,  and  copies  of  the  proposal  BID 
were  made  available  to  interested 
parties. 

The  public  comment  period  ended  on 
April  25,  1994.  A  public  hearing  was 
hield  on  April  13. 1994  and  the  docket 
remained  open  imtil  May  13, 1994  for 
submission  of  rebuttal  and 
supplementary  information.  Altogether, 
17  comment  letters  were  received.  The 
comments  were  carefully  considered, 
and,  where  determined  by  the 
Administrator  to  be  appropriate, 
changes  were  made  in  the  final  rule. 

V.  Significant  Comments  and  Responses 

Comments  on  the  proposed  rule  were 
received  bom  magnetic  tape 
manufacturers,  State  and  local  air 
pollution  control  agencies,  and 
environmental  organizations.  A  detailed 
discussion  of  these  comments  and 
responses  can  be  foimd  in  the 
promulgation  BID  (see  ADDRESSES 
section).  The  summary  of  comments  and 
responses  in  the  promulgation  BID 
serves  as  the  basis  for  the  revisions  that 
have  been  made  to  the  rule  between 
proposal  and  promulgation.  The  major 
comments  and  responses  are 
summarized  in  this  preamble. 

A.  Applicalulity  of  Standards 

1.  HAP  Usage  Cutoff 

Although  all  comments  on  the  HAP 
usage  exemption  in  §  63.701(a)  of  the 
proposed  rule  generally  supported  it, 
the  commenters  questioned  the 
applicability  and  intent  of  the 
^cemption.  The  commenters  stated  that 
^  exemption  in  terms  of  utilization 
ignores  actual  emissions  that  may 
emanate  frxim  a  magnetic  tape  operation. 
One  of  these  ctunmenters  pointed  out 
that  the  exemption  is  not  available  to 
facilities  that  have  installed  control 
devices  (and  now  have  the  potential  to 
emit  less  than  10  tons/yr  of  HAP)  yet 
can  be  used  by  uncontrolled  facilities 
that  emit  less  than  10  tons/yr  of  HAP; 
therefore,  the  exemption  penalizes  those 
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that  have  installed  controls- 
Conunenters  maintained  that  if  potential 
to  emit  is  used  as  the  basis  for  the 
exemption,  magnetic  tape  coating 
operations  can  choose  to  become 
exempt  firom  the  regulation  by  installing 
control  devices  or  accepting  Federally 
enforceable  permit  conditions  to  limit 
their  emissions  to  below  the  stated 
threshold. 

Three  conunenters  stated  that  with 
the  HAP  usage  exemption,  it  was  not 
dear  whether  the  proposed  standard  . 
applied  to  area  source  magnetic  tape 
manufacturing  operations  that  are 
located  at  major  sources. 

Two  conunenters  suggested  allowing 
sources  subject  to  the  control 
requirements  to  use  the  HAP  usage 
exemption  at  a  later  date  if.  for  example, 
sources  do  not  exceed  the  low  HAP 
usage  threshold  for  several  consecutive 
years.  The  reason  given  was  to 
encourage  pollution  prevention. 

The  ^A  agrees  with  the  commenters 
that  the  proposed  HAP  usage  cutoff 
requires  clarification  in  the  final  rule. 
The  first  clarification  is  that  only 
magnetic  tape  manufacturing  operations 
at  major  sources  of  HAP  emissions  are 
required  to  comply  with  subpart  EE. 
However,  the  owner  or  operator  of  any 
stationary  source  with  magnetic  tape 
manufacturing  may  choose  to  be  subject 
to  the  HAP  usage  limits  in  subpart  EE 
to  obtain  a  Federally  enforceable  limit 
on  the  potential  to  emit  HAP  from 
magnetic  tape  manufacturing 
operations.  Essentially,  the  HAP  usage 
limits  are  a  surrogate  for  the  potential  to 
emit  HAP.  A  reason  the  owner  or 
operator  may  want  to  use  this 
mechanism  in  subpart  EE  is  if  the 
stationary  source  would  be  a  major 
source,  unless  it  had  the  potential  to 
emit  limit  established  by  this  subpart. 
The  owner  or  operator  could  use  the 
potential  to  emit  established  for 
magnetic  tape  manufacturing  operations 
(determined  by  the  HAP  usage  limit),  in 
conjunction  with  the  potential  to  emit 
from  the  other  HAP  emission  points  at 
the  stationary  source,  to  be  an  area 
source.  Note  that  the  determination  of 
whether  a  stationary  source  is  major  or 
area  is  dependent  on  the  potential 
emissions  from  all  points  within  the 
stationary  source,  or  group  of  stationary 
sources  located  within  a  contiguous  ares' 
and  under  common  controL 

Subpart  EE  dues  not  preclude  the 
Uetermination  of  potential  to  emit, 
considering  controls,  by  other 
mechanisms.  For  example,  without 
controls,  the  potential  to  emit  HAP 
could  be  low  because  the  solvents  used 
in  coating  are  not  HAP.  An  operation 
that  has  emission  controls  may  have  its 
potential  to  emit  established  by  a 
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Federally  enfocc*  able  State  operating 
permit.  The  defii  ition  of  "Federally 
enforceable"  in  tpe  General  Provisions, 

63.  includes  other 
examples  of  Uroits  that  are  federally 
enforceable.  The.-EPA  did  not  include 
specific  provisiojis  in  subpart  EE  to 
create  enforceabfe  limits  for  controls 
because,  for  this  source  category,  very 
detailed  and  con^plex  provisions  would 
be  required.  The-HAP  usage  limits,  by 
comparison,  are  Ittraightfbrward  to 
determine,  record,  and  can  be  easily 
confirmed  by  regulatory  authorities. 
Because  of  the  arailabtlity  of  the  other 
mechanisms  and  the  few  plants  in  this 
source  category,  the  EPA  decided  to 
include  in  this  smbpart  only  the  HAP 
usage  limits.       I 

Ifa  stationary  source  becomes  an  area 
source  by  subjecting  its  magnetic  tape 
manufacturing  oberations  to  the  HAP 
usage  limits  in  sibpart  EE.  then  the 
control  requirenients  of  subpart  EE 
would  not  apply;  Furthermore,  for 
purposes  of  section  1 1 2  of  the  Act,  it 
would  not  be  a  regulated  area  source 
that  would  be  reauired  to  have  an 
operating  permitjunder  40  CFR  part  70. 
In  other  words,  peing  subject  to  the  HAP 
usage  limits  in  the  rule  does  not  in  and 
of  itself  make  th4  facility  subject  to  part 
70.  However,  thdre  may  be  odier  reasons 
that  the  stationary  source  is  required  to 
comply  with  pan  70.  For  example,  it 
puree  of  emissions  of 
ompounds. 
^  limits  at  magnetic 
tape  manufacturtng  operations  have 
been  changed  frdm  their  proposed 
values  of  10  tona  ^yr  of  an  individual 
HAP  and  25  torn  /yr  of  combined  HAP 
to  take  into  accost  the  potential 
emissions  from  dther  emission  points  at 
the  stationary  so^irce.  In  the  final  rule, 
the  HAP  usage  linits  for  the  magnetic 
tape  manufacturing  operation  are  to  be 
the  values  that,  when  summed  with  the 
values  of  the  po^ntial  to  emit  each  HAP 
from  emission  points  other  than 
magnetic  tape  m  mufacttiring  operations 
at  the  stationary  source,  are  less  than  10 
tons/yr  of  an  individual  HAP  and  25 
tons/yr  of  combi|ied  HAP. 

To  illustrate  hi)w  the  HAP  usage  . 
limits  would  be  determined,  three 
example  situatiofis  have  been 
developed.  The  first  example  is  a 
stationary  source  at  which  the  only  HAP 
emission  points  kre  in  the  magnetic  tape 
manufacturing  operations.  Since  no 
other  points  go  into  the  calculation  in 
this  case,  the  limits  would  be  less  than 
10  tons/yr  of  an  ndividual  HAP  and 
less  than  25  tons  ^yr  of  a  combination  of 
HAP. 

The  second  e?eimple  is  a  stationary 


may  be  a  major 

volatile  oiganic 

The  HAP  usai 


source  at  which 


he  only  HAP  emission 


points  are  the  m  ignetic  tape  operation 


and  &  boiler.  Assume  that  the  boiler, 
without  controls,  has  the  potential  to 
emit  1  ton/yr  of  HAP.  and  that  die  HAP 
from  the  boiler  are  different  from  those 
emitted  from  magnetic  tape 
manufacturing.  The  limits  on  HAP 
usage  in  the  magnetic  tape 
manufacturing  operation  would  be  to 
not  exceed  10  tons/yr  lor  each 
individual  HAP  and  24  tons/yr  for  the 
combination  of  HAP  (i.e..  the  25  tons/ 
yr  major  source  threshold  minus  the  1 
ton/yr  potential  to  emit  of  the  boiler). 

The  third  example  is  a  stationary 
source  in  which  the  HAP  emission 
points,  except  those  associated  with 
magnetic  tape,  have  controls  with 
Federally  enforceable  emission  limits, 
such  as  a  new  source  performance 
standard  (NSPS)  imder  section  111  of 
the  Act.  Assume  that  these  Federally 
enforceable  limits  have  the  effect  of 
limiting  the  potential  HAP  emissions 
from  these  emission  points  to  4  tons/yr 
of  a  solvent  that  is  also  used  in  magnetii 
tape  manufacturing  (e.g.,  toluene).  The 
limit  on  the  magnetic  tape 
manufacturing  HAP  usage  for  toluene 
would  be  to  not  exceed  6  tons/yr,  for 
other  individual  HAP  to  not  exceed  10 
tons/yr,  and  for  the  combination  of  HAP 
to  not  exceed  21  tons/yr. 

Two  commenters  remarked  that  a  12- 
month  period  is  too  long  for 
determining  if  the  threshold  had  been 
exceeded;  the  commenters  suggested  a 
12-month  rolling  total.  The  EPA  agrees, 
the  final  rule  requires  that  the  HAP 
usage  be  calculated  monthly. 

In  the  final  rule,  the  EPA  has  removed 
the  proposed  requirement  that  after  a 
source  has  been  subject  to  the  control 
requirements  of  the  maximum 
achievable  control  technology  (MACT) 
standard,  the  owner  or  operator  can  not 
take  advantage  of  the  HAP  usage  limit 
anymore.  The  points  made  by  the 
commenters  who  suggested  this  change 
are  being  considered  as  part  of  a  general 
policy  on  the  timing  aspiects  of 
limitations  on  potential  to  emit,  which 
is  beyond  the  scope  of  this  rulemaking. 
Therefore,  this  rulemaking  does  not 
include  any  specific  requirements  of 
this  nature. 

One  commenter  suggested  that  the 
HAP  usage  cutoff  be  defined  in  terms  of 
net  usage  to  encourage  onsite  solvent 
recovery  and  reuse.  The  EPA  agrees  that 
net  usage  encourages  pollution 
prevention  by  subtracting  out  the 
amount  that  is  recycled  at  the  facility 
Therefore,  the  definition  of  "utilize"  has 
been  changed  to  incorporate  this 
concept  into  the  final  rule  by  allowmg 
the  owner  or  operator  to  determine 
utilization  as  the  HAP  inventory  for  the 
magnetic  tape  manufacturing  operation 
at  the  beginning  of  a  IZ-month  penod 


piUs  the  amount  purchased  during  the 
12  month  period  minus  the  amount  in 
inventory  at  the  end  of  the  12-month 
period.  However,  the  proposed 
definition  is  also  included  as  a  dioice. 
because  owners  or  operators  of  a  plant 
that  uses  HAP  for  other  purposes  may 
not  keep  their  inventory  of  HAP  bought 
for  the  magnetic  tape  manufacturing 
operations  separate.  Therefore,  they  may 
prefer  a  record  based  on  the  amount  of 
HAP  actually  put  into  the  process. 

The  proposed  rule  stated  that  when  a 
source  exceeded  the  HAP  usage  limit, 
the  owner  or  operator  would  be  required 
to  comply  with  the  conUtil  requirements 
of  the  rule  by  1  year  after  the 
exceedance;  this  time  had  been  selected 
to  be  consistent  with  the  period  given 
for  existing  sources  to  comply  after  Uie 
effective  date,  ta  the  final  rule,  the  EPA 
has  clarified  that  the  source  shall  be 
required  to  comply  with  the  control 
requirements  for  major  sources  only  if 
the  owner  or  operator  chooses  to  no 
longer  be  subject  to  the  HAP  usage 
limits  and.  in  doing  so.  becomes  a  major 
source.  In  such  a  case,  the  owner  or 
operator  would  be  required  to  notify  the 
AdministratcM-  or  delegated  State  of  this 
intent  The  owner  or  operator  would 
then  have  the  same  amount  of  time  to 
comply  with  the  control  requirements  as 
would  an  existing  source,  according  to 
§  63  6(c)(5)  of  the  General  Provisions. 
The  HAP  usage  limits  would  continue 
to  apply  until  the  control  requirements 
were  met. 

An  exceedance  of  a  HAP  usage  limit 
would  bee  violation  of  the  HAP  usage 
provisions  of  subpart  EE.  If  the  source 
also  has  exceeded  the  maior  source 
definition  thresholds  by  exceeding  the 
HAP  usage  Hmit,  and  the  source  does 
not  have  an  operating  permit  for  major 
sources  under  40  CFR  part  70,  the 
source  potentially  could  be  found  in 
violation  of  the  requirements  of  part  70 
as  well. 

Another  clarifying  change  in  the  rule 
is  that  the  owner  or  operator  is  not 
required  to  include  12  months  of  HAP 
usage  data  in  the  initial  notification 
report  required  by  the  (general 
Provisions:  this  requirement  wouJd  have 
required  sources  to  keep  records  before 
the  effective  date  of  the  rule,  btstead. 
the  owner  or  operator  is  required  to 
submit  the  values  of  the  limits  on  the 
amount  of  HAP  utilized,  as  determined 
m  §  63.703(bM2).  along  with  supporting 
calculations,  with  the  initial 
notification. 

As  in  the  proposed  rule,  the  owner  or 
operator  would  be  required  to  submit  an 
annual  report  on  HAP  usage,  with  the 
first  one  covering  the  la-mootfa  period 
before  the  compliance  date  of  the  rule 
•which,  in  the  final  rule,  would  be  2 


years  after  the  efJective  date,  instead  of 
the  proposed  1  year).  Because  the  final 
HAP  usage  limits  are  calculated 
monthly  on  a  rolling  12-month  basis, 
the  final  rule  would  require  a  report 
within  30  days  of  any  exceedance  of  a 
HAP  usage  hmit.  It  would  be 
unreasonable  to  allow  the  owner  or 
operator  to  wait  imtil  the  annual  report 
to  report  an  exceedance. 

2.  Regulation  of  Leader  Tape  and  Other 
Nonmagnetic  Tape  Products 

Two  commenters  suggested  deleting 
§  63.701(c)  of  the  proposed  rule  that 
specifies  that  nonmagnetic  tape 
manufacturing  operations  that  take 
place  using  an  affected  source  also  are 
subject  to  the  rule.  The  commeifters 
argued  (1)  that  by  including 
nonmagnetic  tape  operations  additional 
controls  and  solvent  recovery 
equipment  may  be  needed;  (2)  there 
may  be  conflicts  with  future  MACT 
standards  for  the  "paper  and  other 
webs"  source  cat^ory;  (3)  the 
nonmagnetic  tape  process  was  not 
considered  in  developing  the  MACT 
floor  or  impacts  associated  with  the 
standard:  and  (4)  the  standard  likely 
exceeds  the  MACT  floor  for 
nonmagnetic  tape  manufacturing.  One 
of  the  commenters  also  suggested 
deleting  "leader  tape"  frtan  the 
definition  of  magnetic  tape 
manufacturing  operation  for  the  same 
reasons.  Upon  review  of  the  comments, 
the  EPA  has  decided  not  to  regulate 
HAP  emissions  fitjm  leader  tape 
production  and  from  noimiagnetic  tape 
products  manufacttued  using  alfocted 
sources.  Although  there  may  be 
configurations  for  which  controlling 
leader  tape  and  nonmagnetic  tape 
products  is  feasible,  the  EPA  has  chosen 
not  to  regulate  either  under  subpart  EE. 
There  may  be  instances  in  which  the 
solvents  used  to  manufacture  magnetic 
products  and  the  solvents  used  to 
manu£Bctiue  nonmagnetic  and  leader 
tape  products  are  incompatiUe  with 
re^>ect  to  a  solvent  recovery  device.  The 
regulation  of  leader  tape  uid 
nonmagnetic  tape  products 
manufacturing  would  be  considered 
when  the  MACT  standard  fw  paper  and 
other  webs  is  promulgated:  leader  tape 
and  nonmagnetic  tape  products  should 
be  covered  by  that  standard.  The  EPA 
agrees  that  it  did  not  adequately 
consider  leader  tape  in  the  analysis  of 
the  floor  for  this  source  category.  The 
conunenta  brought  to  EPA's  attention 
that  leader  tape  manufacture  is  not 
necessarify  as  similar  to  magnetic  tape 
manufacture  as  was  originally 
anticipated. 


3.  Regulation  of  Research  and 
Laboratory  Facilities 

Four  commenters  stated  Uiat  research 
and  laboratory  activities  should  be 
exempt  from  die  standard,  regardless  of 
whether  they  are  collocated  at  a 
production  facility.  One  comments 
cited  section  112(cK7)  of  Uie  Act  as 
rationale,  which  states  that  EPA  is 
directed  to"*  •  *  establish  a  separate 
category  covering  research  or  laboratory 
facihties  to  assure  equitable  treatinent  of 
such  facilities."  Commenters  noted  that 
traditional  controls  cannot  reasonably 
be  applied  to  research  fiwulities  because 
of  the  wide  variety  and  small  amounts 
of  materials  that  are  used,  the  batch 
nature  of  research  operations,  and  the 
different  methods  of  research 
operations.  Commenters  also  noted  that 
requiring  control  devices  for  research 
and  laboratory  facilities  dramatically 
reduces  die  amount  of  research  that  can 
be  conducted  and  impacts  competition. 
The  proposed  rule  used  the  definition 
of  research  and  laboratory  facilities  frtim 
section  112  (c)(7)  of  die  Act.  This 
section  provides  that  "research  or 
laboratory  facility"  means  any 
stationary  source  whose  primary 
purpose  is  to  conduct  research  and 
development  into  new  processes  and 
products,  where  such  source  is  operated 
under  the  close  supervision  of 
technically  trained  personnel  and  is  not 
engaged  in  the  manufacture  of  products 
for  commercial  sale  in  commerce, 
except  in  a  de  minimiff  manner. 

Three  commentera  responded  to 
KPA's  request  for  information  on  the 
definition  of  de  minimis  manufacture  of 
producta  for  commercial  sale  from  a 
research  and  laboratory  coating  line. 
One  commenter  recommended  that  the 
standard  adopt  the  definition  of 
research  or  laboratory  facility  as 
proposed  and  not  try  to  further  define 
de  minimis,  because  de  minimis  may 
vary  by  the  nature  of  product  being 
produced  or  the  concurrent  level  of 
research  activities.  Two  commenters 
suggested  defining  the  de  minimis  sale 
of  products  produced  at  research  and 
laboratory  tacilities  according  to  the 
percent  of  time  the  facility  is  used  for 
commercial  activities,  and  suggested 
less  than  50  percent  of  total  operating 
time  as  de  minimis.  One  commenter 
suggested  that  de  minimis  be  defined  in 
terms  of  the  HAP  emission  level;  e.g..  no 
more  than  5  tons/yr  of  any  one  HAP  or 
10  tons/yr  of  any  combination  of  HAP 
could  be  emitted  from  research  and 
laboratory  facilities. 

The  EPA  had  proposed  regulation  of 
research  and  laboratory  fadOties 
collocated  with  production  lines 
because  die  EPA  believed  that  the 
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primary  control  device  used  to  control 
HAP  emissions  from  coating  operations 
could  also  be  used  to  control  HAP 
emissions  from  the  research  lines.  The 
EPA  agrees  that  under  section  112(c)(7) 
of  the  Act,  a  separate  category  would 
need  to  be  established  to  cover  research 
and  laboratory  focilities  to  assure  the 
equitable  treatment  of  such  facilities. 
Based  on  the  information  received  at 
proposal,  the  EPA  has  concluded  that  in 
many  instances  control  of  HAP 
emissions  from  research  and  laboratory 
facilities  is  not  technically  feasible  - 
using  the  same  pieces  of  control 
equipment  used  to  control 
manufacturing  hues.  This  is  primarily 
due  to  the  batch  nature  of  operating  the 
research  and  laboratory  Unes,  the  types 
of  emission  points  (such  as  laboratory 
bench-scale  equipment),  and  the  fact 
that  the  solvents  used  in  research  could 
differ  from  those  used  in  production. 
This  latter  problem  is  of  specific 
concern  when  a  solvent  recovery  device 
is  used,  because  the  solvent  recovery 
device  (and  associated  distillation 
operations)  are  designed  for  recovery  of 
specific  solvents.  Therefore,  in  the  final 
rule,  research  and  laboratory  facilities 
.  are  not  regulated. 

In  the  final  rule,  the  definition  of 
research  or  laboratory  facility  remains 
unchanged  from  the  proposed 
definition,  which  is  identical  to  the 
definition  in  section  112(c)(7)  of  the 
Act.  The  EPA  disagrees  with  the  two 
commenters  who  suggested  that  the 
phrase  in  the  definition  of  research  or 
laboratory  facility  "not  engaged  in  the 
manufacture  of  products  for  commercial 
sale  in  commerce,  except  in  a  de 
minimis  manner"  be  interpreted  as  not 
engaged  in  commercial  manufacture  for 
more  than  50  percent  of  its  operating 
time.  The  EPA  does  not  believe  that  this 
is  a  reasonable  interpretation  of  "de 
minimis  maimer."  However,  the  Agency 
did  not  receive  sufficient  information 
that  "de  minimis  manner"  could  he 
defined  for  this  source  category. 

The  EPA  has  evaluated  the  types  of 
activities  it  considers  to  fit  the  Act's 
definition  of  a  research  facility  for  this 
source  category.  Research  activities 
include  those  activities  that  are 
employed  to  develop  a  new  coating, 
substrate,  or  end  product,  and  may  also 
include  activities  devoted  to  optimizing 
the  manufacture  of  a  new  material.  For 
example,  a  magnetic  tape  facility  may 
have  laboratory  research  operations 
directed  to  developing  new  coatings. 
Once  a  promising  coating  is  developed, 
the  research  activity  may  move  to  a 
laboratory-scale  or  pilot  plant  coating 
line  to  determine  if  it  can  be  properly 
applied,  dried,  etc.  Some  marketing  may 
take  place  at  this  stage  to  determine  the 
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viability  of  the  pioduct  in  the  market 
place.  For  examdle,  is  there  a  demand 
for  this  type  of  product?  Can  it  meet  the 
customer's  specipcations?  If  the  faciUty 
wishes  to  furthe^  pursue  the  coating,  it 
may  be  moved  to  a  line  that  operates  the 
same  as  a  production  Une  to  determine 
how  the  coating  could  be  manufoctiued 
on  a  full-scale  bxis.  The  EPA  believes 
that  all  of  these  elctivities  are  research 
because  their  intention  is  to  develop 
new  products  or  processes. 

determines  that  the 
is  product  is  viable, 
believes  that 
es  are  likely  to  be 
phase.  For 
example,  the  adjtistment  and 
optimization  of  a  process  or  product 
that  is  already  ooerating  on  a 
production  line  i  hould  not  be 
considered  resea  rch.  Likewise,  if  a 
product  is  being  manufactured  on  a  full- . 
size  production  Kne  and  introduced  in 
a  retail  environn  ent,  even  on  a  limited 
basis,  the  produ(  t  is  likely  to  be  fully 
developed.  It  could  be  argued  that 
research  is  continuing  even  beyond  this 
point  in  that  the  faciUty  is  testing  to 
determine  the  ccirrect  market  segment, 
price,  advertising,  etc.  The  EPA 
believes,  howevw-,  that  this  type  of 
"research"  is  beyond  what  was  intended 
by  the  Act.  The  <}ompany  is  obviously 
plaiming  eventu  il  full-scale  production; 
the  developmeni  of  the  new  prodiict 
and  process  is  01  er. 

4.  Overlap  of  Su  ipart  EE  With  Future 
Standards 

One  comment!  t  stated  that  the  broad 
definition  of  ma|  netic  tape  encompasses 
operations  that  s  lould  be  considered  as 
part  of  other  sou  -ce  categories.  For 
example,  althou  h  the  commenter's 
facility  manufac  ures  a  product  that 
contains  magnet  c  particles,  the  actual 
content  of  magni  itic  particles  in  the 
product  is  small  The  overwhelming 
majority  of  prod  icts  manufactured  at 
this  facility,  in  tirms  of  square  footage, 
are  products  tha^  would  be  considered 
paper  and  other  ivebs.  The  commenter 
noted  that  only  1  pert%nt  of  its  ^imual 
production  in  square  feet  would  meet 
the  definition  of  magnetic  tape.  Thus, 
the  commenter  believes  that  it  would  be 
more  appropriate  to  regulate  this  facility 
under  a  standard  for  paper  and  other 
webs  than  undeii  the  magnetic  tape  rule. 
The  commenter  suggested  that  EPA  use 
primary  productjrationale  to  distinguish 
between  magnetic  tape  facilities  and 
facilities  more  appropriately  classified 
as  manufacturin  ;  paper  and  other  webs. 
The  commenter  dtematively  suggested 
that  EPA  change  the  definition  of 
magnetic  tape  to  be  based  on  the  percent 


of  solids  in  the  coating  mix  to 
distinguish  between  source  categories. 

The  Agency  has  considered  the 
request  made  by  the  commenter  and 
agrees  that  a  primary  product 
distinction  should  be  made  in  some 
cases  to  avoid  including  coating  lines 
imdef  die  magnetic  tape  NESHAP  that 
have  such  a  small  amount  of  magnetic 
tape  production  that  it  is  more 
appropriate  to  regulate  them  exclusively 
under  paper  and  other  web  coatings, 
rather  than  subpart  EE.  Therefore,  the 
final  rule  specifies  that  if,  based  on  the 
annual  square  footage,  1  percent  or  less 
of  all  products  manufactured  on  a 
coating  line  are  magnetic  tape  products, 
then  that  coating  line  is  not  subject  to 
subpart  EE.  A  cutoff  of  1  percent,  rather 
than  a  higher  percentage  number  was 
selected  to  minimize  potentially 
uncontrolled  emissions  from  magnetic 
tape  production  on  a  coating  line  that 
would  otherwise  be  regulated  under  the 
paper  and  other  webs  source  category. 
The  definition  of  magnetic  tape  was  not 
changed  due  to  the  uncertain  nature  of 
product  development.  The  percent 
composition  of  magnetic  particles  may 
change  with  the  development  of  new 
magnetic  tape  products,  and  a  change  in 
the  definition  of  magnetic  tape  might 
limit  the  effectiveness  of  subpart  EE  to 
control  emissions  from  magnetic  tape 
manufacturing  in  the  future. 

B.  Selection  of  Compliance  Dates 

Seven  commenters  stated  that  the 
compUance  time  of  1  year  from  the  date 
of  promulgation  is  too  short.  Three 
commenters  stated  that  a  minimum  of 
approximately  2  years  would  be 
required  to  adequately  plan,  design, 
fund,  purchase,  and  install  the  required 
new  equipment.  The  commenters 
pointed  out  that  some  States  require  up 
to  10  months  to  issue  construction 
permits  alone.  Two  commenters  also 
remarked  that  the  1-year  compUance 
period  did  not  allow  adequate  time  for 
sources  to  apply  for  extensions,  which 
must  be  submitted  12  months  in 
advance  of  the  compliance  date.  One  of 
the  commenters  suggested  the 
regulation  distinguish  between  sources 
currently  subject  to  the  new  source 
performance  standards  (NSPS)  for 
magnetic  tape  manufacturing  (40  CFR 
part  60,  subpart  SSS)  and  sources  not 
subject  to  the  NSPS,  and  allow  sources 
"  not  subject  to  the  NSPS  3  years  to 
comply. 

After  reviewing  the  comments 
received,  the  Agency  recognizes  that  a 
1-year  compliance  period  for  affected 
sources  may  be  inadequate  for  some 
faciUties  to  install  a  new  control  device 
or  expand  existing  controls,  in  addition, 
because  this  rule  covers  a  wider  range 


of  emission  points  than  the  NSPS.  some 
faciUties  that  are  subject  to  the  NSPS 
^  may  need  addiUonal  time  to  retrofit 
the  emission  controls  necessary  to 
comply  with  the  MACT  standard. 
Therefore,  the  Agency  has  increased  the 
compUance  period  to  3  years  for 
existing  affected  sources  that  will  need 
to  install  a  new  control  device  to  meet 
the  requirements  of  §  63.703(c)  or  (g). 
All  other  existing  affected  sources  wiU 
have  to  comply  with  the  standards 
within  2  years  of  the  effective  date.  The 
Agency  beUeves  that  these  compliance 
timeframes  will  allow  faciUties 
sufficient  time  to  bring  affected  sources 
into  compUance  with  the  rule  while 
ensuring  implementation  of  emission 
control  in  a  timely  fashion,  hi  addition, 
the  increase  in  the  compUance  time 
period  allows  additional  time  for  State 
agencies  to  implement  title  V  permitting 
programs,  and  allows  owners  and 
operators  of  affected  sources  at  least  1 
year  to  evaluate  the  need  and  apply  for 
an  extension  in  accordance  with 
§63.6(i)  of  subpart  A. 

C.  Selection  of  Emission  Limits  and 
Equipment/Work  PracUce  Specifications 

1.  Emission  Limits  When  Coating 
Operations  Are  Down 

At  proposal,  the  EPA  noted  that  a  95 
percent  control  efficiency  may  not  be 
feasible  when  the  inlet  HAP 
concentration  to  the  control  device  is 
low,  such  as  when  the  coating 
operations  are  dowm.  This  is  especially 
a  problem  for  ovvmers  or  operators  using 
solvent  recovery  devices  that 
continuously  monitor  percent  efficiency 
or  HAP  outlet  concentraUon  to 
demonstrate  compUance  with  the 
standards.  The  rule  already  contains  an 
altemaUve  HAP  outlet  concentraUon  for 
owners  or  operators  of  incinerators.  The 
EPA,  therefore,  requested  comment  on 
alternate  continuous  compliance 
requirements  for  solvent  recovery 
devices  operaUng  imder  low-inlet 
loading  situaUons.  Commenters  agreed 
this  was  a  problem,  but  were  not  in 
agreement  on  the  best  way  to  address 
the  problem.  Several  commenters 
suggested  extending  the  averaging 
period  to  30  days  to  account  for  low 
inlet  conditions.  Commenters  did  not 
support  the  opUon  of  an  owner  or 
operator  estabUshing  an  alternate  outlet 
concentraUon  requirement  for  periods  of 
low  inlet  condiUons.  Primarily,  the 
reasons  cited  were  that  it  would  be 
costly  to  simulate  all  possible  modes  of 
operation  during  an  iniUal  performance 
test,  and  outlet  condiUons  are  source- 
specific  and  depend  greatly  on  highly 
variable  inlet  conditions.  The  EPA 
recognizes  that  it  could  be  costly  to 


simulate  all  possible  modes  of  operation 
during  one  performance  test.  Given  the 
site-spedfic  nature  of  outlet  conditions, 
it  would  be  unfounded  for  EPA  to  set 
such  an  ouUet  concentraUon  to  apply  to 
the  entire  industry  during  periods  of 
low  inlet  condition,  as  EPA  currently 
has  no  data  to  support  such  a  limit.  The 
EPA  does  not  believe  that  a  30-day 
averaging  period  is  an  acceptable 
alternative,  and  no  data  were  submitted 
to  support  that  this  is  the  mmimum 
averaging  time  that  is  technicaUy 
feasible. 

The  EPA  beUeves  that  compliance 
with  an  alternate  outlet  concentraUon  is 
the  best  way  to  estabUsh  compliance 
during  those  periods  when  the  inlet 
HAP  concentration  to  Uie  control  device 
IS  low.  However,  the  Agency  currently 
has  no  data  to  identify  a  limit.  The  EPA 
has  chosen  to  address  this  problem  in 
the  final  rule  by  allowing  faciUties  to 
determine  a  site-specific  outlet 
concentration  during  periods  of  low 
inlet  conditions.  Owmers  or  operators 
may  conduct  a  performance  test  during 
which  the  coating  operations  are  not 
occurring,  and  the  control  dfevice  is 
operated  according  to  good  control 
practices  and  in  the  same  manner  as  it 
was  operated  to  achieve  the  emission 
limits  for  coating  operations.  . 

Alternatively,  to  minimize  the  burden 
on  affected  faciUties,  the  final  rule  also 
allows  sources  to  establish  this  number 
using  CEM  data  collected  under  such 
conditions  as  noted  above.  The  final 
rule  (§63.704(b)(ll)(U))  allows  owners 
or  operators  6  months  after  the 
compUance  date  to  collect  these  data 
and  submit  a  proposed  limit  to  the 
Administi-ator  or  permitting  authority, 
as  appropriate.  To  support  the  alternate 
concentiation  limit,  the  owner  or 
operator  must  also  fulfill  the  reporting 
requirements  in  §63.707(k). 

2.  Standard  for  Particulate  HAP 


One  commenter  recommended  that 
EPA  allow  the  use  of  manual  charging 
of  particulate  HAP  into  kettles  writh  the 
use  of  a  99  percent  efficient  dust 
collector  as  an  equivalent  method  to 
enclosed  transfer.  The  commenter 
estimates  a  99.975  percent  contit)l 
efficiency  for  its  own  facilities.  The 
commenter  also  claims  that  additional 
costs  to  convert  to  enclosed  transfer 
would  be  excessive  compared  to  the 
resulting  emission  reductions.  The 
commenter  noted  Uiat  enclosed  transfer 
systems  all  have  some  purge  capability 
usually  associated  with  a  fabric  filter 
that  would  vent  to  the  atmosphere. 
Therefore,  the  ultimate  difference 
between  enclosed  transfer  and  open 
transfer  with  control  would  be  minimal. 


Another  Commenter  agreed, 
recommending  that  the  proposed  rule  be 
amended  to  require  capture  and  control 
of  at  least  95  percent  of  particulate 
emissions  or  the  use  of  an  enclosed 
fransfer  method.  The  commenter  stated 
that  performance  standards  are  ahnost 
always  superior  to  design  standards, 
which  are  used  only  as  a  last  resort 
when  performance  standards  are  not 
possible.  Their  faciUty  vents  the 
particulate  HAP  unloading  area  to  a 
baghouse  with  greater  than  99  percent 
control  of  particulate  emission  greater 
than  1  micron  in  diameter,  which  they 
beUeve  is  at  least  as  efficient  as  the 
enclosed  transfer  method. 

The  final  rule  allows  owners  or 
operators  to  control  emissions  of 
particulate  HAP  by  venting  the  transfer 
operation  to  a  baghouse  or  fabric  filter 
Aat  operates  wath  no  visible  emissions, 
pe  owner  or  operator  will  also  have  to 
demonstiate  that  the  ventilation  rate  is 
sufficient  to  capture  the  particulate  HAP 
through  engineering  calculations 
(§63.707(h}).  Guidance  for  determining 
a  suitable  ventilation  rate  may  be  found 
m  the  hidustiial  Ventilation  Manual  of 
Recommended  Practice,  published  by 
the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH).  The  final  rule  contains  test 
methods  and  procedures  for 
demonsti-ating  that  there  are  no  visible 
emissions  from  the  baghouse  or  dust 
collector  (§  63.705(g)).  as  well  as 
monitoring  provisions  for  demonstrating 
continuous  compUance  (§  63.704(e)).  In 
addition,  the  definition  of  an  enclosed 
transfer  device  was  left  as  a  broad 
definition  so  as  not  to  exclude 
equipment  that  could  achieve  enclosed 
transfer.  Supersack  containers  described 
by  one  commenter  appear  to  meet  this 
definition  as  would  mechanical  systems 
such  as  augers  and  conveyors.  The  final 
rule  references  such  equipment. 
3.  Low-HAP  Coating  Limit 

Three  commenters  recommended  that 
EPA  allow  an  equivalent  compliance 
limit  for  reductions  in  HAP  for  facilities 
that  use  water-based  coatings  or  reduce 
the  amount  of  HAP  appUed  per  unit  of 
tape  manufactured.  The  commenters 
stated  that  this  would  be  consistent  with 
the  NSPS,  and  would  encourage 
pollution  prevention.  One  commenter 
also  suggested  that  emissions  be 
averaged  on  a  montiily  basis,  not  a  3-day 
rolling  average,  which  it  claims  is  not 
practical. 

The  EPA  recognizes  the  advantages  of 
a  low-HAP  coating  limit  and  has 
therefore  included  such  a  limit  in  the 
final  rule  as  a  means  of  encouraging 
pollution  prevention.  The  final  rule 
includes  a  HAP  coating  limit,  whereby 


owners  or  operaton  ue  exempt  from 
requirements  for  coeting  operations  if  a 
coatiog  containing  less  Uuin  0.10  kg  of 
HAP  par  L  of  coating  solids  is  used. 
This  limit  was  cakmated  using  the 
same  methodology  used  to  estdJish  the 
alternate  limit  for  the  NSPS.  The  low- 
HAP  coating  limit  in  subpart  EE  was 
calculated  by  applying  a  95  percent 
efficiency  to  a  typical  mating  containing 
0.8  gallons  of  solvent  per  0.2  gaUaos  of 
solids,  and  that  has  a  coating  density  of 
7.5  pounds  of  solvent  per  gallon  of 
coating.  Data  collected  from  industry  to 
support  the  NSPS  found  the  typical 
magnetic  tape  coating  to  be  80  percent 
solvent  and  20  percent  solids,  and  these 
coating  parameters  were  used  in 
developing  the  low-VOC  coating  for  the 
NSPS  (0.25  kg  solvent/L  coeting  solids). 
In  the  case  of  subpart  EE,  all  solvent  is 
considered  HAP;  whereas  in  the  NSPS. 
aU  solvent  was  considered  VOC  because 
VCXI's  are  regulated  by  the  NSPS. 
Owners  or  operators  that  opt  to 
comply  with  the  low-HAP  limit  must 
determine  the  HAP  content  of  each 
batch  of  coating  used,  following  the 
procedures  of  §  63.70S(cX5)  of  the  final 
rule.  Thus,  an  averaging  period  is  not 
necessary.  If  a  coating  with  an  identical 
formulation  is  subsequently  used,  the 
original  calcidations  can  be  used  to 
demonstrate  compliance.  Section 
63.706(f)  requires  the  owner  or  operator 
using  a  low-HAP  coating  to  maintnin 
records  of  the  HAP  ctmtoit  of  each 
batch  of  coating  applied,  and  records  of 
the  formulation  data  that  support  the 
HAP  content  calculations.  In  accordance 
with  §  63.707U)(2).  these  calculated 
HAP  contents  for  each  batch  of  coating 
are  reported  as  the  monitored  operating 
parameter  value  in  the  excess  emissions 
and  continuous  monitoring  system 
performance  report  and  summary  report 
required  by  §  63. 1 0(e)  of  subpart  A. 

D  Regulation  of  Wastewater 

One  commenter  stated  that 
condensate  from  the  carbon  adsorption 
system  should  not  be  considered  a 
wastewater  stream  because  steam 
strippers  are  part  of  a  solvent 
purification  process,  not  a  wastewater 
treatment  system.  The  commenter 
further  stated  that  only  the  water  stream 
exiting  the  solvent  purification  stripping 
column  should  be  considered 
wastewater,  and  because  volatilization 
of  HAP  from  this  stream  is  negligible, 
this  stream  should  not  be  considered  an 
emission  point. 

The  commenter  is  correct  in  that  the 
steam  stripper  may  be  considered  a 
purification  process  to  remove 
additional  solvent  fit>m  the  water  phase 
after  a  carbon  adsorption  system  is 
steam  desorbed.  However,  this 


intarprot^ion  ai  the  process  does  not 
change  die  bet  tnat  uie  water  phase 
from  staam  deao  ption  of  the  cubon 
adsorptioo  ayata  n  is  a  potential  HAP 
emission  souroa  If  a  steam  stripper  or 
some  other  treat  Dent  is  not  used  to 
remove  solvent  iom  this  vmiat  fbaaa, 
volatile  HAP  sol  irents  could  be  amittad 
to  the  air.  Based  on  EPA's  data,  of  the 
three  existing  m  ijor  sources  that  use 
steam  to  desoib  heir  carbon  beds,  all 
three  treat  there  niltant  water  with  a 
steam  stripper,  'fhe  MACT  Hoar  for  this 
emission  source  was,  therefore,  selected 
as  treatment  thai  achieves  the  same 
control  level  as  f  steam  strippo' 

One  commenter  maintained  that  EPA 
does  not  have  sinfident  data  to  set  the 
concentration  Umit  for  wastewater 
streams  from  the  steam  stripper  at  SO 
parts  per  millioii  by  weight  (ppnrw)  of 
volatile  organic  HAP.  The  commenter 
noted  that  the  data  to  support  tiie  Hmit 
was  not  obtained  by  Method  305  of 
appendix  A  to  ^  CFR  part  63.  However, 
the  commenter  aid  not  supply  any  other 
data  to  support !  ds  comment.  Another 
commenter  note  1  that  the  removal 
efficiency  and  o  itlet  concentration  is 
highly  dapendei  it  on  the  type  of  HAP 
compound  presi  at  in  the  wastewater. 
Therefore.  EPA  i  ihould  eithn  (1)  limit 
the  rule  only  to  nethyl  ethyl  ketone 
fMEK).  methyl  i  (obutyl  ketone  (MIBK). 
and  toluene  aiui  make  an  adjustment  for 
the  removal  efficiency  for  MEK 
described  in  thW^HON  (95  percent);  or 
(2)  conduct  anoiier  MACT  floor 
evaluation  to  in  :lude  all  HAP  and 
repropoce  this  p  ortion  of  the  rule. 

One  commenl  sr  stated  that  £Malities 
that  do  not  use  t  team  stripping  shookl 
not  have  to  seek  EPA  approval  to  use 
reliable  tedmoli  igies  writh  demonstrated 
efficiendas  in  ti  sating  wastewater.  The 
commenter  note  d  that  heated 
distillation  colu  mns  reliably  remove 
organics  to  less  than  50  ppmw,  and 
carbon  adsorption  is  a  reliable  and 
common  methoA  to  remove  trace 
amounts  of  VOQ  from  wastewater. 

The  wastewater  provisions  in  the  final 
rule  differ  slighi  ly  from  those  A 
proposal.  The  E  'A  agrees  the  rule 
should  not  limii  the  treatment  methods 
to  steam  strippii  ig  for  removing  HAP 
from  waste%wata '.  Therefore,  the  final 
standards  are  e)  pressed  in  terms  of 
performance  lin  its.  not  technology;  an 
owner  or  opera!  }r  must  achieve  the 
reference  contrt  1  efficiency  for  a  given 
HAP  or  must  ac  lieve  a  total  volatile 
organic  HAP  ou  ilet  concentration  of  50 
ppmw  The  star  dard  is  clear  that  an 
owner  or  operat  ar  is  required  to  meet 
only  one  of  thej  9  requirements;  the 
outlet  concentn  tion  or  the  removal 
efficiency.  Any  technology  can  be  used 
to  meet  these  Ui  aits  as  long  as  it  is 


UMI 


demonstrated  to  meet  the  standards  in 
accordance  with  the  tact  BMthods  and 
procaduras  in  the  lule,  and  as  long  as 
continuous  cooapliaooe  mooitoring  is 
proposed,  approved,  and  conducted. 

At  propoau.  the  EP A  antlainad  that 
the  removal  efficianicy  and  outlet  HAP 
conoeatratioD  limits  ware  based  on  data 
gathered  from  this  iadustiy.  and  ftvther 
supported  by  data  gathered  during 
developmant  of  the  HON  (40  CFR  part 
63,  subpart  G).  In  the  proposed  HON 
rule,  the  removal  efficiency  for  ail  HAP 
solvents  typically  used  in  magnetic  tape 
manu&cturing  was  99  percent  In  the 
final  HON.  the  value  for  MEK  was 
changed  to  95  percent  The  EPA  a^ees 
that  ibe  percent  removals  in  subpart  EE 
should  OB  the  same  as  in  the  H(^. 
Furthermore,  the  EPA  does  not  mean  to 
limit  subpart  EE  to  only  MEK.  MIBK 
and  toluene.  Therefore.  §  63.703(g}  of 
subpart  EE  requires  the  removal 
efficiency  specified  in  Table  9  of  the  40 
CFR  part  63.  subpart  G  of  the  HON  for 
HAP  compounds  that  may  be  present  in 
wastewater.  The  final  rule  also  specifies 
that  the  HAP  that  must  be  removed  are 
only  thoae  diat  are  from  magnetic  tape 
«n«niifartimng  operations,  llius.  if 
methanol  is  in  the  wastewater  stream 
due  to  magnetic  tape  manufacturing,  it 
must  be  removed  by  31  percent  as 
specified  in  Ttkie  9  in  40  CFR  part  63. 
subpart  G.  If  the  methanol  is  not  from 
magnetic  tape  manufacturing 
opoations,  subpart  EE  does  not  require 
a  specific  removal  efficiency. 

The  test  method  to  be  used  to 
demonstrate  oompliance  with  the 
removal  efficiency  is  unchanged  from 
pcoposaL  In  tlie  final  rule,  owners  or 
operators  may  demonstrate  compliance 
with  the  outlet  coacmtration  or  removal 
efficiency  by  analyzing  the  wastewater 
for  volatile  organic  HAP  using  Method 
305.  However,  the  proposed  rule  lacked 
spedficatiwi  regarding  calculatioiu 
related  to  Method  305.  This 
specification,  which  is  consistent  with 
the  HON,  has  been  added  to  the  final 
subpart  EE.  Also,  alternate  test  methods 
may  beiised  if  they  are  validated 
through  Method  301  of  40  CFR  part  63, 
appendix  A. 

E.  Selection  of  Test  Methods  and 
Monitoring  Requirements 

Section  114(a)(3)  of  the  amended  Act 
requires  enhanced  monitcH-ing  and 
compliance  certifications  of  all  major 
stationary  sources.  The  annual 
compliance  certifications  certify 
whether  compliance  has  been 
continuous  or  intwmittent  Enhanced 
monitoring  shall  be  capable  of  detecting 
deviations  bom  each  applicable 
emission  limitetion  or  standard  with 
sufficient  representativeness,  accuracy. 
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precision,  reliability,  frequency,  and 
timeliness  to  determine  if  compliance  is 
continuous  during  a  reporting  period. 
The  monitoring  in  this  regulation 
satisfies  the  requirements  of  enhanced 
monitoring. 

Four  commenters  submitted 
comments  concerning  the  establishment 
of  operating  parameters  for  monitoring 
purposes.  Commenters  noted  that  the 
monitoring  parameter  values  that 
correspond  to  compUance  with  the 
standard  will  vary  based  on  varying 
inlet  conditions,  age  of  the  device,  or 
other  factors.  For  example,  two 
commenters  stated  that,  in  the  case  of 
ratalytic  incinerators,  the  temperature 
rise  across  the  catalyst  bed  varies 
according  to  the  VOC  concentration  of 
the  inlet  gas  stream.  Another  commenter 
pointed  out  that  the  steam-to-feed  ratio 
of  a  stripping  column  would  differ 
greatly  over  the  range  of  feed  rates, 
depending  on  the  age  and  performance 
of  the  activated  carbon  used  in  the 
carbon  system. 

One  commenter  suggested  that 
§  63.704(c)(7)  of  the  proposed  rule, 
which  requires  installation  and 
operation  of  equipment  to  measure  the 
site-specific  operating  parameters  of  an 
enclosure  for  the  capture  of  HAP 
emissions,  include  a  provision  for  a  5 
percent  variation  of  the  operating 
parameter  used  to  determine 
compliance.  The  commenter  claimed 
that  a  5  percent  variation  would  satisfy 
the  requirements  for  maintaining  a  total 
enclosure,  and,  because  the  rule  would 
then  be  consistent  vrith  the  NSPS, 
redundant  recordkeeping  would  be 
avoided  and  confusion  l^tween  the  two 
standards  would  be  minimized. 

The  final  rule  (§  63.704(b)(ll)(i)) 
allows  owners  or  operators  to  conduct 
multiple  tests  to  establish  site-specific 
operating  parameters.  Thus,  for 
example,  when  catalytic  incinerator 
inlet  conditions  vary,  the  owner  or 
operator  will  have  a  range  of 
appropriate  temperatures  for 
compliance  determinations.  Similarly, 
the  final  rule  allows  owners  or  operators 
using  a  steam  stripper  the  option  of 
conducting  multiple  tests  to  determine 
the  appropriate  range  of  steam-to-feed 
ratios  that  are  appropriate  for  a  variety 
of  operating  conditions.  Because  the 
final  rule  allows  affected  sources  to 
conduct  multiple  tests  to  establish  site- 
specific  values  for  various  operating 
parameters,  the  Agency  does  not  believe 
that  specifying  a  variance  in  operating 
parameter  values  is  warranted. 

One  commenter  requested  that  EPA 
establish  alternative  monitoring  other 
than  the  monitoring  of  steam-to-feed 
ratio  because  a  stripper  can  operate  at  a 
wide  range  of  steam-to-fned  ratios  and 


still  be  operating  properly.  As  noted 
above,  the  owner  or  operator  could 
develop  different  steam-to-feed  ratios 
for  different  conditions.  Furthermore, 
EPA  has  included  alternative 
monitoring  requirements  in  the  final 
rule  to  demonstrate  compliance  with  the 
wastewater  standard.  As  an  ahemative 
to  monitoring  steam-to-feed  ratio,  the 
final  rule  allows  monthly  monitoring  of 
the  volatile  organic  HAP  (VOHAP) 
concentration  in  the  wastewater  bom 
the  outlet  of  the  control  device  to 
demonstrate  continuous  compliance 
with  the  50  ppmw  standard.  Because 
the  wastewater  stream  is  not  expected  to 
be  greatly  variable,  monthly  monitoring 
of  the  concentration  was  determined  to 
be  an  adequate  frequency  for 
determining  continuous  comphance. 

Two  commenters  suggested  changing 
the  material  balance  averaging  period 
bom  3  days  to  30  days.  The  first 
commenter  stated  that  a  30-day 
averaging  period  is  consistent  with  the 
NSPS,  and  a  3-day  averaging  period 
would  not  be  feasible  for  solvent 
recovery  systems  with  long  adsorption 
cycles.  The  solvent  used  in  1  day  would 
not  necessarify  be  recovered  in  the  same 
day  and  may  result  in  incomplete 
balances  over  a  3-day  averaging  period. 
The  second  commenter  stated  that  a  3- 
day  rolling  average  is  impractical  and 
imreasonable.  with  overly  burdensome 
recordkeeping  requirements.  The 
commenter  further  stated  that  any 
facihty  that  approaches  95  percent 
control  would  probably  not  use  a 
material  balance  mechanism  to 
demonstrate  compUance  because  of  this 
burden. 

The  EPA  has  increased  the  material 
balance  averaging  time  period  from  3 
days  to  7  days  in  the  final  rule.  The  EPA 
agrees  that  a  3-day  average  may  not  be 
able  to  adequately  account  for 
variabihty  in  recovered  solvent  due  to 
changes  in  production  and  the 
adsorption  cycle  of  the  solvent  recovery 
device  as  noted  by  the  commenters. 
However,  the  EPA  does  not  believe  that 
30  days  is  necessary  to  achieve  this,  and 
that  7  days  is  a  reasonable  averaging 
period  for  most  facilities.  Model  VOC 
rules  developed  for  reasonably  available 
control  technology  (RACT)  in  State 
Implementation  Plans  require  a  7-day 
rolling  period  for  material  balance 
calculation  of  the  overall  emission 
reduction  efficiency  of  a  solvent 
recovery  control  system  (e.g.,  carbon 
adsorber).  The  EPA  does  not  agree  with 
the  commenters  that  a  7-day  averaging 
period  wrill  be  more  burdensome  than  a 
30-day  averaging  period  because  the 
records  necessary  to  compute  a  material 
balance  are  of  an  ongoing  nature.  The 
only  significant  difference  is  that  the 


overall  efficiency  will  be  calculated  on 
a  7-day  cycle  rather  than  a  30-day  cycle 
An  owner  or  operator  who  does  not 
believe  that  7  days  is  an  adequate 
averaging  period  given  their  specific 
solvent  recovery  circumstances,  and 
who  wishes  to  use  alternate  compliance 
techniques  may  provide  their  reasoning 
in  a  petition  to  the  Administrator  in 
accordance  writh  §63.705(j)  of  subpart 
EE  and  §  63.7(f)  of  subpart  A.  Also,  the 
final  rule  offers  other  compliance 
provisions  for  users  of  solvent  recovery 
devices. 

Three  commenters  requested  that  the 
rule  include  specific  monitoring 
provisions  for  the  use  of  innovative 
control  technologies,  such  as 
biofiltration,  which  may  perform  better 
than  traditional  control  technologies. 
One  commenter  stated  that  the  proposed 
requirements  requesting  approval  of 
monitoring  techniques  for  innovative 
technologies  discourage  their  use 

At  proposal,  the  Agency  was  not 
aware  of  any  biofiltration  units  in  place 
to  control  HAP  or  VOC  emissions  from 
magnetic  tepe  manufacturing 
operations.  Further  research  on  this 
technology  at  this  time  could  potentially 
delay  promulgation  of  the  final  rule. 
However,  §  63.704(f)  of  the  final  rule 
allows  owners  or  operators  of  affected 
sources  to  submit  compliance 
monitoring  provisions  for  alternate 
control  technologies  to  the 
Administrator  for  approval.  The  EPA 
believes  that  an  owner  or  operator  of  an 
affected  source  that  is  exploring  the  use 
of  biofiltration  or  other  innovative 
control  techniques  will  be  more 
informed  and  better  able  to  propose 
appropriate  testing  and  monitoring. 
Furthermore,  the  EPA  believes  that  the 
extended  compliance  timefi^me  of  3 
years  in  the  final  rule  will  allow  owners 
or  operators  of  existing  affected  sources 
adequate  time  to  propose  alternative 
testing  and  monitoring  requirements. 

F.  Alternative  Compliance  Plans  and 
Selection  of  the  Affected  Source 

At  proposal,  in  discussing  the 
selection  of  the  affected  source 
definition,  the  EPA  noted  that  a  broad 
definition  of  afiiected  source  would  be 
needed  if  emissions  averaging 
provisions  were  contained  in  the  rule 
The  proposed  rule  did  not  contain 
emissions  averaging  provisions  because 
the  EPA  beUeves  that  there  is  very  little 
opportunity  for  emissions  averaging  in 
this  source  category.  However,  the  EPA 
solicited  comments  and  information  on 
emissions  averaging  for  this  source 
category. 

Three  commenters  recommended  that 
EPA  allow  emissions  averaging.  One 
commemer  stated  that  controlling 


emissions  from  solvent  storage  tanks 
with  die  same  primaty  oontid  device 
used  to  oontrolfMlier  emissions  at  • 
facility  wronid  not  be  co9t  effoctive.  The 
commenler  noted  that  storage  tanks  may 
be  located  a  oooeideiafale  distance  from 
the  main  bdlity  for  safety  and 
insurance  leasoas  and  controlhng  the 
low  level  of  emissions  nom  storage 
tanks  would  not  be  cost  effective  f^ven 
the  amount  of  ductvrork  diat  woukl  be 
required  to  connect  them  to  the  primary 
control  device.  The  conunenter  abo 
statflid  that  compliance  widi  die 
regulation  through  control  of  storage 
tanks  witfi  a  de(ticated  small  carbon    ~ 
canister  would  be  very  difficnh  and 
extremely  expensive  particularly  if 
installation  of  a  CEM  on  the  carbon 
canister  is  necessary  The  conunenter 
believes  that  allowing  emissions 
averaging  in  the  standard  would 
alleviate  these  difficulties  by  not 
requiring  emission  control  and  CEM's 
on  all  emission  units.  This  commenter 
suggested  creating  a  simpUfied  version 
of  the  emissions  tradii^  sdieme 
indttded  in  die  HON  final  rule  (59  FR 
19402).  The  conunenter  stated  diat  EPA 
could  disallow  trading  between  HAP  of 
varying  risk  Cactors  and  require  a  shght 
excess  HAP  reduction  of  10  percent  to 
overcompensate  for  any  measurement 
inaccuracies.  The  commenter  stated  that 
the  drawbadES  of  emissions  averaang 
regarding  wei^ting  focton  wouldnot 
be  an  issue  in  this  industry,  because  the 
solvent  HAP  used  by  this  industry  all 
have  the  same  weighting  factor  Ihe 
EPA  also  oouM  eliminate  requirements 
for  air  emission  monitoring,  modeling, 
and  risk  assessment  since  no  trades 
between  HAP  of  different  risk  fectors 
would  be  allowed. 

The  oommentOT  further  suggested  diat 
EPA  eliminate  die  restriction  that 
excludes  HAP  emission  reductions 
beyoiMl  the  control  device  refeveace 
technology  control  level  in  emisaon 
tradiag.  The  commantcr  stated  that  a 
facility  will  normally  operate  its  ouiliol 
device  at  a  level  above  the  fomplianf^ 
limit  to  ensiire  compliance,  even  though 
this  practice  resuhs  in  higher  operating 
costs;  because  this  additional  control  is 
usually  achieved  solely  for  compliance 
reasons,  the  Agency  diould  allow  it  to 
be  induded  in  emissions  averaging 
calcubtions. 

The  seoood  commenter  also  pointed 
out  that  some  emissioa  points 
contribute  more  than  othere  and 
suggested  a  prioritiaitioB  scbone  that 
evaluates  the  relative  oontributioa  of 
each  individual  source  reladw  to  the 
total  enuKioas  from  the  entire  magnetic 
tape  operation.  According  to  the 
conuBanter.  prioritixation  would  allow 
cost  efisctive  control  and  could  exempt 


and  ducted  to  a 
device  within  a 
room  equipment, 
be  treated  as  a  si 
The  commenter 


from  control  emist  ion  points  that  in  the 
aggregate  contribu  e  no  more  than  5 
percent  of  the  tota  emissions.  For  the 
remaining  emissaops,  the  commenter 
suggested  95  perc^t  reduction.  As  an 
alternative  to  this  prioritization  scheme, 
the  commenter  suggested  an  emissions 
averaging  scheme  |o  achieve  95  percent 
control  of  emissions  from  the  entire 
operation. 

The  third  commenter  suggested 
averaging  emissiois  frmn  an  entire  mix/ 
coat  operation  so  ^at  more  effident 
emissions  control  achieved  from  the 
coating  line  can  ofwt  less  effident 
control  of  the  VOQ-dilute  mix  room 
ejdiaust.  The  romiiienter  suggested  that 
a  group  of  emissiofi  points  collocated 
ion  abatement 
lity  (e.g.,  ail  mix 
T  coating  operations) 
[le  affected  source, 
ed  that  under  this 
approach,  environjnental  protection  will 
be  equal  to.  if  not  treater  than  that  with  ' 
the  narrower  defir  ition  of  afiiected 
source,  and  dome]  dc  producers  would 
not  be  furdier  disa  Ivantaged  by  the 
burden  of  regulate  ry  costs. 

One  commenter  recommended  that 
Q'A  not  ccMisider  ( imissions  averaging 
any  further.  The  a  »mmenter  stated  diat 
emissions  avera^i  g  most  often  results 
in  increased  emisa  ions  of  toxic 
chemicals  that  are  more  difficult  to 
control  and  may  ii  elude  HAP.  Mso. 
emissions  avetagii  g  programs  have  been 
difficult  to  admini  iter,  with 
burdensome  oomp  liance  and 
recordkeeping  reqi  urements,  and  have 
been  difiicult  to  ei  iforce. 

The  prioritizati<  n  scheme  suggested 
by  one  of  the  comi  nenters  would 
achieve  less  contr  A  than  tiw  main 
standard  because  f  would  exempt  5 
percent  of  the  uno|>ntrolled  emissions, 
and  only  require  fi^  percent  control  of 
the  nonexempted  emissions. 
Furthermore,  this  plan  would  not 
account  for  the  faot  that  the  undnlying 
standard  is  not  95percent  control  for  all 
emission  points.  Tlierefore,  it  was  not 
considered  further  by  the  EPA. 

Several  of  the  cqmments  on  emissions 
averaging  for  magnetic  tape 
manufacturing  ap^ar  to  involve 
concerns  about  cotnpliance 
demonstrations,  n  ther  than  a  need  for 
emissions  avera^  g.  For  example,  a 
commenter  suggea  :ed  that  all  emission 
sources  vented  to  ftte  same  control 
device  be  allowed  ito  be  "averaged"  so 
that  only  the  common  control  device 
has  to  be  monitore  d  (such  as  the  tanks 
in  the  mix  room  ai  id  the  coating 
operations).  It  is  ^  EPA's  intent  that 
when  several  sources  are  vented  to  a 
common  control,  the  control  device 
itself  is  monitored,  each  emission  point 


UMI 


does  not  have  to  be  monitored 
separately  This  pcnnt  has  been  clarified 
in  the  Bnial  regulation. 

This  commenter  also  alluded  to  the 
problem  for  the  primary  coiUrol  device 
of  adiieving  gs-percent  control  when 
the  coating  operations  are  down  because 
the  other  streams  vented  to  the  device 
have  low  flow  rates  and  low 
concentrations.  The  EPA  has  induded 
in  the  final  rule  an  alternative  standard 
in  which  the  owner  or  operator  would 
determine,  during  a  period  when  the 
control  device  is  property  operated  and 
maintained,  a  concentration  level  for  the 
control  device  when  the  coating 
operations  are  not  operating  properly 

Another  commenter  expressed 
concern  that  the  proposed  regulation 
would  have  required  continuous 
emission  monitore  (CEM's)  on  carbon 
canisters,  which  might  be  used  to 
control  storage  tanks  far  from  the  main 
control  device.  The  EPA  recognizes  that 
the  proposed  rule  had  not  ad^uately 
considered  monitoring  for  such 
situations  and  is  including  alternative 
monitoring  for  nonregenerative  carbon 
adsorbers  in  the  final  rule. 

One  particular  problem  area  that  was 
mentioned  in  other  comments  as  well  as 
in  those  on  emissions  averaging  was  the 
control  of  storage  tanks.  Commenteis 
noted  that  emissions  &x>m  storage  tanks 
are  small  and  may  be  cost  ineffective  to 
control  in  comparison  with  other 
control  costs  imposed  by  this  rule.  This 
could  be  true  particularly  for  those  that 
are  sited  away  fit)m  the  main  coating 
operation  (and  the  primary  control 
device)  Ua  safety  or  insurance  reasons. 
As  discussed  in  section  2.6.2  of  the 
backgroimd  information  document, 
based  on  available  information,  there  is 
no  basis  for  subcat^orizing  among 
storage  tanks  based  on  size  or  distance 
from  the  control  device  However,  the 
EPA  agrees  that  storage  tanks  could  be 
cost  ineffective  to  control  if  far  from  the 
main  control  device  and  that  the 
emissions  are  small.  The  estimated 
imcontrolled  HAP  emissions  from  ail 
the  storage  tanks  at  a  small  facility  total 
0.01  ton/yr  and  at  a  large  fadlity  total 
1.2  tons/yr 

To  meet  this  concern,  the  EPA 
developed  an  alternative  compliance 
option  that  would  allow  the  owner  or 
operator  not  to  control  certain  storage 
tanks  in  return  for  achieving  more 
control  of  the  largest  emissions  source  at 
magnetic  tape  manufacturing  facilities. 
Under  this  option,  in  exchange  for 
accepting  a  requirement  of  97  percent 
reduction  (instead  of  95  percent  as 
required  by  the  basic  standard)  for  all 
the  coating  operations,  the  o«vner  or 
operator  may  leave  uncontrolled  up  to 
10  storage  tanks  with  a  maYimtinn 


/  Vol.  59.  No.  240  /  Tlmraday.  December  IS,  1994  /  Rules  Mid  Itemil^t^nn,   64591 


individual  cqwaty  of  20,000  gailc_^ 
There  are  also  two  additiomal  tieis:  To 
control  all  ciMling  opeations  by  9B 
percent  in  beu  of  tantroUing  IS  sadti 
storage  tanks;  or  99  percent  in  lieu  of 
controlling  20  such  stan^  »»Tiirg 
Available  information  indifsii'i  that  this 
range  of  options  is  adequate  to  cover  the 
range  of  plants. 

This  auemative  compliance  option 
might  appear  at  first  to  be  inoon^stent 
with  provisions  of  the  HON  (which  is 
the  first  MACT  standard  that  provides 
for  emissions  averaging)  in  that  the 
HON  does  not  permit  a  plant  operrtor 
to  gain  averaginig  credit  fior  using 
reference  control  technoh^  (the 
technology  assumed  in  the  development 
of  the  standard)  at  a  higher-than- 
required  percentage  reduction. 
However,  there  are  clear  factual 
differences  which  distir^giiish  the  two 
situations. 

Emission  limitations  under  the  HON 
are  applicaUe  to  emission  points  whose 
characteristics  equal  or  exceed  ^)ecified 
cut-ofb  and  are  based  on  the  use  of 
reference  control  technology.  Emissions 
averaging  under  the  HON  responds  to 
concern  that  it  may  be  unusually 
expensive  to  apply  reference  controls  to 
some  of  the  covered  emissian  pffint^ 
(such  as  emission  points  located  far 
from  a  cmtiol  device).  The  HON 
emissions  averaging  provisions  allow  a 
plant  operator  to  avoid  control  of  some 
covered  emission  points  (a)  by  applying 
the  reference  control  tedmolqgy  to 
exempt  emission  points  (points  whose 
characteristics  are  befow  the  cut-olfe)  or 
(b)  by  applying  controls  that  are 
inherently  more  effective  than  the 
reference  control  technology  to  other 
covered  emission  points.  Except  for 
reductioRs  achieved  by  pollution 
prevention  measures,  the  substituted 
controls  must  produce  at  (east  710 
percent  of  the  emission  reductions  that 
would  have  been  achieved  at  the 

emissian  points  that  will  no  kmger  be 
controlled,  hi  addition,  the  permitting 
authority  must  conclude  that  risk  or 
hazard  is  not  inaoKed  by  the  avenMiiae 

As  stated  above,  the  M9N  does  no« 
pennit  the  plant  operator  to  yin 
averaging  credit  for  using  the  rafereace 
technoiogy  at  a  higher-tfaan-required 
peeoentage  reduction.  Credtts  for 
operating  a  control  techookgy  better 
than  its  rated  ooBtrol  effidaocy  are  not 
allowed  for  two  main  reasons.  One  is 
the  foct  diat  in  the  devefopment  of  die 
standanl.  die  rated  efficiency  of  die 
reference  technology  was  set  on  a 
lowest-coflunon-denominator  basis.  Due 
to  the  vaiiaUe  nature  of  the  pollutant 
streams  enoonnteied  amoi^  plants 

subject  to  the  HON  (vadatfoos  fian 
plant  to  plant  in  the  mix  o: 


operating  rates,  and  other  factors),  the 
selection  of  a  single  peromtage 
reduction  applicaUe  to  each  control 
technology  in  all  droumstances 
required  a  lowost-conunon-denominator 
approach,  and  in  many  cases  such 
equifHoent  will  achieve  substantially 
higher  percentage  reductions  under 
normal  design  and  opoatiog  condititnis. 
If  credit  were  allowed  far  this 
differential  a  plant  operator  would  gain 
an  undeaerred  windfoll  due  to  the 
manner  in  which  the  rated  control 
efficiencies  ware  derived. 

In  the  case  of  magnetic  tape 
manufactiuing.  die  EPA  is  omsidering  a 
much  simpler  situation  llian  in  the 
HON.  M^netic  tape  fodlities  have 
generally  smaller  variability  in  the 
plant-to-plant  mix  of  poUutants, 
operating  rates,  and  od»r  £K:tois.  Rather 
than  indudiqg  any  emission  point  as  in 
the  HON.  only  two  types  of  emissions 
poinU  are  eligible  for  the  altemative 
compUance  plan  for  magnetic  tape 
operations:  die  coating  operations  and 
the  storage  tanks.  Because  of  the  simpler 
nature  of  magnetic  tape  processes  and 
the  ma^tude  of  the  additional 
emissions  control,  EPA  oondudes  that 
the  emissions  from  the  uncontrolled 

storage  tanks  are  adequately  o&et  by 
additional  control  ai  the  coating 
operations.  Hie  required  two  peioent 
additional  increase  in  control  efficiency 
at  the  largest  emission  point  at  mj^netic 
tape  manufacturing  pluits  creates 
additional  emissions  reductions  of  as 
much  as  0.35  ton/yr  at  a  small  iacUity 
and  190  tons/yr  at  a  large  facility.  Under 
the  alternative  compliance  option,  snmff 
storage  tanks  may  remain  uncontrolled. 
However,  the  emissions  from  these 
points  are  very  small  in  comparison  to 
the  additional  potential  emission  benefit 
accruii^  from  the  coatmg  operations.  At 
small  plants,  0.01  ton/yr  remain 
uncontrolled;  at  larger  plants,  1.2  tons/ 
yr.  As  hi  die  HON.  there  is  vatidriKty 
in  operating  conditioDs  «id  polhitent 
stioams.  Thus,  EPA  is  unable  to  quantify 
precisely  how  much  additional 
emissions  benefit  can  be  attributed  to 
theTequired  increase  in  control 
efficiency.  The  EPA  is  confident  diat  the 
emissioos  from  the  uncontrolled  points 

are  adequately  offset  by  additional 
reductions. 

The  odier  reason  the  HON  does  not 
allow  credit  for  operating  a  device 
greater  than  its  reference  control 

efficiency  is  a  concern  over  enfaicenHiit 
problems.  The  variable  mix  of 
pollutants  and  operating  conditions 
seen  at  HON  sources  means  that  the 
amount  by  which  emission  raductioQs 
exceed  rated  levds  is  difficuh  to 
deterniine  rehabty.  The  date  tracking  for 
each  point  and  device  would  be 


extiremely  complex.  Use  of  a  reference 
contit)l  effidency  for  each  reference 
control  tedmolcgy  allows  the 
implementing  agency  inspectore  to 
check  thrt  the  equipment  is  in  place  and 
operating  as  planned.  Then  the 
implementii^  agency  can  chedc  records 
to  examine  the  calculation  of  debits  and 
credits  on  each  of  the  emission  points 
in  order  to  make  a  compliance 
determination. 

The  alt«iiative  compUanoe  approach 
discussed  above  for  magnetic  tepe 
ntenufecturing  would  not  pose  these 
same  enforcement  problems.  The 
required  control  effidency  for  tbe 
coating  operations  would  be  the  same 
for  all  plants  taking  advantage  of  this 
approach.  Continuous  monitoring  is 
required  to  determine  ongoing 
compliance  with  the  emission  standard. 
For  carbon  adsorbere,  the  most  common 
control  device  in  the  industry.  CEM's 
are  required.  (Note  diat  CEMs  are  not 
required  for  nonregenerative  carbon 
adsorbers,  as  discussed  above.  Such 
adsorbers  would  not  be  used  on  coating 
operations.)  For  incinerators  and 
condensers,  the  owner  or  operator 
would  be  required  to  determine  during 
the  initial  performance  test  a 
temperature  that  corresponds  to  at  least 
97  percent  control  (instead  of  d»  95 
percent  control  of  coating  operations 
required  by  the  basic  standard} 
Therefore,  the  additional  emission 
reduction  would  be  ensured. 

In  summary,  the  EPA  believes  that  it 
can  address  the  commenters*  mmn 
concerns  without  a  general  emissions 
averaging  scheme,  such  as  in  the  HON 
The  clarifications  and  changes  in 
compliance  determinations  discussed 
above  and  the  altemative  compliance 
option  Ibr  storage  tanks  and  coating 
operations  are  suffident.  Under  these 
drciunstances,  the  EPA  believes  that 
permitting  credit  for  tolerating  a  control 
device  better  than  its  rated  control 
efficiency  for  the  alteroative  compliance 
option  for  the  magnetic  tepe  industry  is 
distinguishabte  from  die  HON  and 
justifiable. 

Four  parties  commented  on  the 
proposed  definition  of  die  affected 
source,  which  was  each  emission  point. 
Ckm  agreed  with  the  proposed  narrow 
definition,  stating  diat  it  makes  the  rule 
easily  enforceabfe.  Three  commented 
th^  a  broad  definition  is  more 
appropriate.  Several  reasons  related  to 
arguments  discussed  ^love  on 
emissions  averaging.  An  additional 
reason  was  die  interaction  with  tbe 
General  Provisions.  40  CFR  part  63 
subpart  A.  For  example,  for  die  startup 
shutdown,  and  malfunction  plan 
required  by  subpart  A.  it  would  be 
burdensome  to  have  a  separate  plan  for 
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each  emission  point,  rather  than  the 
ratire  facility. 

The  EPA  has  changed  the  definition 
of  the  affected  source  to  the  entire 
magnetic  tape  manufacturing  operation. 
It  agrees  that  one  startup,  shutdown, 
and  malfunction  plan  for  the  operation 
would  be  reasonaole.  Furthermore,  more 
flexibility  would  be  offered  to  the  States 
in  requesting  alternative  requirements 
under  40  CFR  part  63  subpart  E,  since 
that  subpart  requires  the  alternative 
requirements  be  equivalent  in 
stringency  for  each  affected  source.  The 
comments  related  to  emissions 
averaging  have  been  addressed  above. 

G.  Peiforwance  Specifications 

The  enhanced  monitoring  rule, 
proposed  as  40  CFR  part  64  (58  FR 
54648,  CX:tober  22.  1993).  included  two 
proposed  performance  specifications 
(PS's)  for  CEM's  in  appendix  A.  They 
were  PS  101  for  VOC  CEM's  and  PS  102 
for  gas  chromatographic  CEM's.  The 
proposed  NESHAP  for  magnetic  tape 
manufacturing  operations  included  a 
proposed  requirement  for  CEM's  to 
follow  PS  101  and  102.  The  EPA  has 
decided  to  promulgate  these  two 
performance  specifications  in  40  CFR 
part  60  with  revised  title  numbers, 
rather  than  in  part  64,  at  the  same  time 
as  promulgating  the  magnetic  tape 
NESHAP.  The  proposed  PS  101  and  102 
from  part  64  are  being  promulgated  as 
PS  8  and  PS  9  in  appendix  B  of  part  60, 
respectively.  Comment  letters  that 
included  comments  on  these 
performance  specifications  are  in 
Docket  No.  A-91-52,  the  docket  for  the 
enhanced  monitoring  rule.  This  docket 
is  located  in  the  Air  and  Radiation 
Docket  and  information  Center 
described  in  the  Addresses  section  of 
this  notice.  Pages  of  the  comment  letters 
that  specifically  address  these 
performance  specifications  have  been 
placed  in  Docket  No.  A-91-31,  which  is 
the  docket  for  the  magnetic  tape 
NESHAP.  Summaries  of  these 
comments  and  EPA's  responses  are 
located  in  the  BID  (EPA-453/R-94- 
074b)  described  in  the  Addresses 
section.  Comments  originally  addressed, 
to  the  docket  for  PS  101  and  PS  102  are 
hereafter  discussed  in  terms  of  PS  8  and 
PS  9,  for  the  sake  of  clarity. 

Comments  received  on  PS  8  indicated 
a  general  need  to  revise  it  to  eliminate 
confiision  between  its  content  and  that 
of  the  existing  performance 
specifications  in  appendix  B  to  40  CFR 
part  60.  Also,  certain  specifications  in 
PS  8  were  inconsistent  with  the 
previously  accepted  approach  of  judging 
the  merit  of  a  CEM  based  on  a 
comparison  with  a  reference  test 
method.  Therefore.  PS  8  has  been 
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revised  to  insure  consistency  with  the 
existing  performance  specifications  in 
appendix  B.  ThejPS  definitions, 
installation  and  iieasurement  location 
specifications,  t«t  procedures,  data 
reduction  procedures,  and  reporting 
requirements  arajall  now  the  same  as 
those  in  PS  2,  ann  will  be  famiUar  to 
those  persons  wno  have  applied  the 
existing  perfonnince  specifications. 

Most  of  the  comments  on  PS  9  dealt 
with  issues  of  clarity  in  terms  of  the 
wording.  These  qomments  have  been 
addressed,  and  n^any  of  the  sections 
have  been  rewritjen  for  clarity.  More 
equations  have  fafeen  added  to  make  the 
specification  easjer  to  use  Some 
commenters  were  confused  when 
certain  sections  ^f  PS  9  referred  to  other 
appendices  of  th  >  proposed  enhanced 
monitoring  rule.  Any  references  to  the 
other  appendices  of  the  enhanced 
monitoring  rule  have  been^ieleted  and 
PS  9  is  now  all-iltclusive;  portions  of 
other  appendices  have  been 
incorporated  inti  PS  9.  These  changes 
should  make  PS  v  easier  to  use. 

One  commenter  objected  to  the  high 
temperature  requirement  of  150  "C  for 
the  sampling  system.  The  purpose  of  the 
heated  samplingjsystem  is  to  prevent 
moisture  condei^ation.  The  temperature 
requirement  has  )oeen  changed  to  a  more 
workable  120  °C\  which  should  still 
prevent  condensation.  Several 
commenters  notid  that  the  cafibration 
requirements  forthe  analyrer  should  be 
clarified.  The  calibration  requirements 
have  been  rewritten  for  clarity,  and  an 
allowance  for  gat  dilution  systems  has 
also  been  addedJ 

VI.  Administrative  Requirements 

A.  Docket  j 

The  docket  fop  this  rulemaking  is  A- 
91-31.  The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  ( therwise  considered  by 
the  EPA  in  the  d  svelopment  of  this 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (: )  To  allow  interested 
parties  a  means  I  o  identify  and  locate 
dociunents  so  th»t  they  can  effectively 
participate  in  th^  rulemaking  process; 
and  (2)  to  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  material^  (section  307(d)(7)(A) 
of  the  Act).  The  docket  is  available  for 
public  inspection  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  the  location  of  which  is  given  in 
the  ADDRESSES  s^tion  of  this  notice. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)],  the  Agency 
must  determine  whether  the  regidatory 
action  is  "signifi  :ant"  and  therefore 
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subjec^to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may- 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  oi 
State,  local,  or  tribal  governments  oi 
communities; 

'  (2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
imder  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review 

C.  Paperwork  Reduction  Act 

Information  collection  requirements 
associated  with  this  rule  have  been 
approved  by  OMB  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
44  U.S.C.  3501  at  seq.,  and  have  been 
assigned  OMB  control  number  2060- 
0326.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1678.02),  and 
a  copy  may  be  obtained  fi'om  Sandy 
Farmer,  Information  PoUcy  Branch,  EPA 
2136,  Washington,  DC  20460,  or  by 
calling  (202)  260-2740. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5  hours  per  respondent  in  the 
first  year,  1,620  hours  per  respondent  in 
the  second  year  and  729  hours  per 
respondent  in  the  third  year.  This 
includes  the  time  required  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch,  2136, 
U.  S.  Environmental  Protection  Agency 
401  M  Street.  SW.,  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
DC  20503.  mariced  "Attention:  Desk 
Officer  for  EPA."     . 


D.  Regulatory  Flexibility  Act 

The  R^uktoiy  Flexibility  Act  o£  19S0 
(5  U.S.C.  601  et  seq.)  requires  that  a 
Regulatory  Ffexibiiity  Analysis  be 
performed  for  all  rules  that  have 
"significmit  impact  on  a  svAictantial 
number  of  small  entities."  If  a 
preliminary  analysis  indicates  that  a 
proposed  regulation  would  have  a 
significant  economic  impact  on  20 
percent  or  more  of  small  entities,  then 
a  reguUtocy  flexibility  analysis  must  be 
prepared. 

Present  Regulatory  Flexibility  Act 
guidelines  define  an  economic  impmi 
as  significant  if  it  meets  one  of  the 
following  criteria: 

(1)  Compliance  increases  anm^l 
production  costs  by  more  than  5 

percent,  assuming  costs  are  passed  on  to 
consumers; 

(2)  Compliance  costs  as  a  percentage 
ofsales  for  small  entities  are  at  least  10 
percent  more  than  compliance  costs  as 
a  percent^e  of  sales  for  large  entities; 

(3)  Capital  costs  of  compliance 
represent  a  "significant"  portion  of 
capital  available  to  small  entities, 
considering  internal  cash  flow  plus 
external  finanrial  capabilities;  or 

(4)  Reguiatacy  raquiieinents  are  likely 
to  resuk  in  closures  of  small  entities. 

The  results  of  the  economic  impact 
analysis  (EIA)  indicate  that  the  first  and 
fourth  criteria  are  satisfied  for  one  of  the 
three  small  businesses  in  the  regulated 
portion  of  the  mi^ietic  tape  industry. 

The  EIA  calculated  facility  and 
product-specific  price  increases  based 
on  the  assumptioa  that  eadi  facility 
would  need  to  recoup  fully  its  control 
co^  through  a  price  increase.  The 
results  indicated  that  one  facility  (a 
small  business]  would  require  a  price 
increase  of  approximately  5  peicenL  In 
addition,  an  evaluati<«  c^ 
postregulation  facility  earnings 
indicated  diat  the  same  facility  would 
experience  a  decline  of  approximately 
36  percent  in  earnings  if  it  is  required 
to  comply  with  the  regulation. 

The  combination  of  satisfying  the 
significant  price  increase  criterion  as 
well  as  satisfying  the  si^iificant  impact 
on  postr^ulation  ftumingg  criterion 
indicate  that  one  small  «itity  is 
expected  to  experience  a  si^ficmt 
economic  impact  due  to  implementation 
of  the  regulation. 

The  small  business  administratian's 
size  standards  were  used  to  identify  3 
facilities  out  of  the  14  regulated 
facilities  as  being  small  businesses.  Due 
to  the  significant  impacts  «¥pected  to  be 
experienced  by  one  of  the  small 
facilities,  a  regulatory  flexibility 
analysis  was  ccmduclBd  to  assess  tlie 
feasibility  of  providing  additional 


flexibility  to  small  businesses 
complying  with  the  r^ulation. 

For  small  businesses  in  general  one 
mechanism  that  was  identified  as 
potentially  lidpiul  was  the  HAP  vsa^ 
cutoff  described  eatiier  in  this 
document.  However,  any  small  business 
whose  HAP  usage  exceeds  the  cutoff 
level  will  have  operations  similar  to 
those  located  at  large  businesses,  and 
therefore  will  have  the  same  potential  to 
emit  HAP  as  the  large  businesses.  All 
three  small  businesses  identified  as 
being  subject  to  the  regulation  have 
HAP  usage  levels  above  the  cutoff  level. 
Due  to  the  dxnre  reasoning,  there  are  no 
technical  reasons  for  examining 
different  requirements  for  small 
businesses  as  opposed  to  laige 
businesses. 

For  the  small  business  with 
significant  economic  impacts, 
monitoring  is  the  least  costly  activity 
that  would  achieve  the  requirements  of 
the  Clean  Air  Act  The  recommended 
recordkeeping  and  reporting 
requirements  of  the  rule  are  also  the 
minimum  contained  in  the  General 
Provisions  for  the  NESHAP  program. 
The  facility  could  Tiiinimi7fi  its 
recordkeeping  and  reporting  burden  by 
continuing  to  stay  in  compliance  with 
the  regulation.  More  detailed  reporting 
is  necessary  fat  deviations  fiora 
compliance. 

E.  Mhcelhneous 

in  accordance  with  sectimi  117  of  tlw 
Act  publication  of  this  promulgated 
rule  was  preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies. 

This  regulation  will  be  reviewed  6 
years  from  the  date  of  promulgation. 
This  review  will  include  an  assessment 
of  such  factors  as  evaluaticm  of  the 
readual  health  risks,  any  overfap  with 
other  programs,  the  existence  of 
alternative  methods,  enforceability, 
improvements  in  emission  control 
technology  and  health  data,  and  the 
recordkeeping  and  reporting 
requiremoits. 


List  of  Subjects 

40CFRPai19 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  60 

Environmental  protection.  Air 
pollution  control.  Volatile  oiganic 
compounds. 

40  CFR  Part  63 

Air  pollution  control.  Hazardous 
substances.  Incorporation  by  reference. 


Reporting  and  recordkeeping 
requirements. 

Itated:  November  22. 1994. 
Carol  M.  Brownar. 
Administiator 

For  the  reasons  set  out  in  the 
preamble,  title  40.  diapter  I  of  tins  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below. 

PARTS-{AMENOEPI 

-   1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

AMkaritr  7  US C.  135 ef  seq..  l3S-136y: 
15  U  SXl  2001.  2003.  2005;,  2006.  2601-2671 
21  U.S£.  3311. 34«a.  34«:  31  U.S.C  9701;  33  * 
U.S.C  1251  et$eq..  1311. 1313d.  1314. 1321 
1326. 1330. 1344. 1345  (d)  and  (e),  1361;  Ett 
11735.  38  FR  21243.  3  CFR.  1971-1975 
Comp.  p.  973: 42  U.S.C  241.  242b.  243,  246 
aOOf,  30QR.  30QR-1.  300g-2.  3O0g-3,  300B-4, 
300g-5.  300g-6.  300J-1.  300^2.  300J-3.  300*- 
4.  300J-9. 1857  et  set}..  6901-€992k.  7401- 
76riq.  7542.  9601-9657, 11023. 11048. 

2.  Section  9.1  is  amended  by  adding 
a  new  entry  to  the  table  under  the 
indicated  heading  in  numerical  order  lo 
read  as  foUo%v5: 

S9.1    OMB  approvais  under  the 
Reduction  Act 


40CFRc9a&on 


OMBootv 
trolNo. 


Nakorud  Emission  Standards 
(or  Hazardous  Air  Polutanls 
tor  Sounoe  Calsgofies: 


63.703-63.707  ...._ 2060-0326 


PART  60-(AMENDE0J 

1.  The  authority  citation  fior  part  GO 
continues  to  read  as  follows: 

Authority:  Sections  101.  in,  114, 116.  and 
301  of  the  Clean  Air  Act  as  amended  (42 
U.S.C  7401.  7411.  7414.  7416,  7601). 

Appendix  B—f  Amended] 

2.  Part  60  is  amended  by  adding 
performance  specifications  8  and  9  to 
appendix  B  to  leed  as  follows: 

Appendix  B— Performance 
Specificatiaos 


PufDnaanoe  Specificalien  • 

PerfenaanoB  Spedficatisns  for  VoUtHe 
Organic  Compound  Continuous  Fmia^^n 
Monitoriog^yrteais  in  SUtionaiy  Sourea 

1 .  Applicability  and  Phaciple 

1.1    Applicability. 

LLl    This  specificatioB  is  to  be  used  for 
evaluating  ■  continuous  emission  mooitoring 


lystem  (CEMS)  that  measuns  a  mbctun  of 
volatile  organic  compounds  (VOCs)  and 
generates  a  single  combined  response  value. 
The  VOC  detection  principle  may  be  flame 
ionization  (R),  photoionization  (PI), 
nondispersive  infrared  absorption  (NDIR),  or 
any  other  detection  principle  that  is 
appropriate  for  the  VOC  species  present  in 
the  emission  gases  and  that  meets  this 
performance  specification.  The  performance 
specification  includes  procedures  to  evaluate 
the  acceptability  of  the  CEMS  at  the  time  of 
or  soon  after  its  installation  and  whenever 
specified  in  emission  regulations  or  permits. 
This  sftecification  is  not  designed  to  evaluate 
the  installed  CEMS  performance  over  an 
extended  period  of  time,  nor  does  it  identify 
specific  calibration  techniques  and  other 
auxiliary  procedures  to  assess  the  CEMS 
performance.  However,  it  is  the 
responsibility  of  the  source  owner  or 
operator,  to  calibrate,  maintain,  and  operate 
the  CEMS  properly  Under  section  114  of  the 
Act,  the  Administrator  may  require  the 
operator  to  evaluate  the  CEMS  performance 
by  conducting  CEMS  performance 
evaluations  in  addition  to  the  initial  test.  See 
section  60.13(c). 

The  definitions,  installation  and 
measurement  location  specifications,  test 
procedures,  data  reduction  procedures, 
reporting  requirements,  and  bibliography  are 
the  same  as  in  PS  2,  sections  2,  3,  5, 6,  8, 
9,  and  10,  and  also  apply  to  VCX]  CEMS's 
under  this  specification.  The  performance 
and  equipment  specifications  and  the  relative 
accuracy  (RA)  test  procedures  for  VOC  CEMS 
do  not  differ  from  those  for  SO2  and  NO. 
CEMS,  except  as  noted  below. 

1  1.2    In  most  emission  circimistances, 
most  VOC  monitors  can  provide  only  a 
relative  measure  of  the  total  mass  or  volume 
concentration  of  a  mixture  of  organic  gases, 
rather  than  an  accurate  quantification.  This 
problem  is  removed  when  an  emission 
standard  is  based  on  a  total  VOC 
measurement  as  obtained  with  a  particular 
detection  principle.  In  those  situations  where 
a  true  mass  or  volume  VOC  concentration  is 
needed,  the  problem  can  be  mitigated  by 
using  the  VOC  CEMS  as  a  relative  indicator 
of  total  VOC  concentration  if  statistical 
analysis  indicates  that  a  sufficient  margin  of 
compliance  exists  for  this  approach  to  be 
acceptable.  Otherwise,  consideration  can  be 
given  to  calibrating  the  CEMS  with  a  mixture 
of  the  same  VOC's  in  the  same  proportions 
8S  they  actually  occur  in  the  measured 
source.  In  those  circumstances  where  only 
one  organic  species  is  present  in  the  source, 
or  where  equal  incremental  amounts  of  each 
of  the  organic  species  present  generate  equal 
CEMS  responses,  the  latter  choice  can  be 
more  easily  achieved. 

1.2    Principle.  Calibration  drift  and 
relative  accuracy  tests  are  conducted  to 
detennine  the  adherence  of  the  CEMS  to 
specifications  given  for  those  items.  The 
performance  specifications  include  criteria 
for  installation  and  measurement  location, 
equipment  and  performance,  and  procedures 
for  testing  and  data  reduction. 

2.    Performance  and  Equipment 
Specifications 

2.1    VOC  CEMS  Selection.  When  possible, 
•elect  a  VOC  CEMS  with  the  detection 


principle  of  the  inference  method  specified 
in  the  regulation  or  permit  (usually  either  FI, 
NDIR,  or  PI).  Otl^rwise,  use  knowledge  of 
the  source  procM  t  chemistry,  previous 
emission  studies,  or  gas  chromatographic 
analysis  of  the  so  irce  gas  to  select  an 
appropriate  VOC  CEMS.  Exerdae  extreme 
caution  in  choosi  ng  and  installing  any  CEMS 
in  an  area  with  tit  e  potential  for  explosive 
hazards. 

2.2  Data  Reco  rder  Scale.  Same  as  section 
4.1  of  PS  2. 

2.3  Calibratioh  Drift.  The  CEMS 
calibration  must  jiot  drift  by  more  than  2.5 
percent  of  the  sp4n  value. 

2.4  CEMS  Reiitive  Accuracy  Unless 
stated  otherwise  in  the  regulation  or  permit, 
the  RA  of  the  CEMS  must  be  no  greater  than 
20  percent  of  thepiean  value  of  the  reference 
method  (RM)  test  data  in  terms  of  the  units 
of  the  emission  standard,  or  10  percent  of  the 
applicable  stands  rd,  whichever  is  greater. 

3.  Relative  Accur  icy  Test  Procedure 

3.1  Sampling  Strategy  for  RM  Tests. 
Correlation  of  R\  and  CEMS  Data,  Number 
of  RM  Tests,  and  ::alculations.  Follow  PS  2, 
sections  7.1,  7.2,  ^3,  and  7.5,  respectively 

3.2  Reference  Method.  Use  the  method 
specified  in  the  applicable  regulation  or 
permit,  or  any  apbroved  alternative,  as  the 
RM.  j 

Performance  Specification  9 

Specifications  anil  Test  Procedures  for  Gas 
Chromatographic  Continuous  Emission 
Monitoring  Systems  in  Stationary  Sources 

1 .  Applicability  cLd  Principle 

1.1  Applicability.  These  requirements 
apply  to  continuous  emission  monitoring 
systems  (CEMS)  that  use  gas  chromatography 
(GC)  to  measure  (  aseous  organic  compound 
emissions.  The  n  quirements  include 
procedures  inten(  :ed  to  evaluate  the 
acceptability  of  tl  e  CEMS  at  the  time  of  its 
installation  and  v  henever  specified  in 
regulations  or  pel  mils.  Quality  assurance 
procedures  for  ca  ibrating,  maintaining,  and 
operating  the  CEI  IS  properly  at  all  times  are 
also  given  in  this  procedure. 

1.2  Principle.  Calibration  precision, 
calibration  error,  ^nd  performance  audit  tests 
are  conducted  to  determine  conformance  of 
the  CEMS  with  til  ese  specifications.  Daily 
calibration  and  n\  lintenance  requirements 
are  also  specified 

2.  Definitions 

2.1    Gas  Chroi  latograph  (GC).  That 
portion  of  the  sys  em  that  separates  and 
detects  organic  ai  alytes  and  generates  an 
output  proportioi  al  to  the  gas  concentration. 
The  GC  must  be  I  imperature  controlled. 

Note:  The  term  'temperature  controlled" 
refers  to  the  abilil  y  to  maintain  a  certain 
temperature  aroui  id  the  column. 
Temperature-proj  rammable  GC  is  not 
required  for  this  j  erformance  specification, 
as  long  as  all  oth«  r  requirements  for 
precision,  linearil  yr,  and  accuracy  listed  in 
this  performance  specification  are  met.  It 
should  be  noted  that  temperature 
programming  a  GC  will  speed  up  peak 
elution,  thus  alloi  tring  increased  sampling 
frequency. 
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2.1.1  Column.  An  analytical  colunm 
capable  of  aeparatiag  the  analytes  of  interest 

2.1. 2  Detector.  A  detection  systwn 
capable  of  detecting  and  quantifying  all 
analytes  of  interest 

2.1.3  Integrator.  That  portion  of  the 
system  that  quantifies  the  area  under  a 
puarticular  sample  peak  generated  by  the  GC 

2.1.4  Data  Recorder.  A  strip  chart 
recorder,  computer,  or  digital  recorder 
capable  of  recording  all  readings  within  the 
instrument's  calibration  range. 

2.2    Calibration  Precision.  The  error 
between  triplicate  injections  of  each 
calibration  standard. 

3.  Installation  and  Measurement  Location 
Specifications 

Install  the  CEMS  in  a  location  where  the 
measurements  are  representative  of  the 
source  emissions.  Consider  other  factors, 
such  as  ease  of  access  for  calibration  and' 
maintenance  purposes.  The  location  should 
not  be  close  to  air  in-leakages.  The  sampling 
location  should  be  at  least  two  equivalent 
duct  diameters  downstream  from  the  nearest 
control  device,  point  of  pollutant  generation, 
or  other  point  at  which  a  change  in  the 
pollutant  concentration  or  emission  rate 
occun.  The  location  should  be  at  least  0.5 
diameter  upstream  from  the  exhaust  or 
control  device.  To  calculate  equivalent  duct 
diameter,  see  section  2.1  of  Method  1  (40 
CFR  part  60.  appendix  A).  Sampling 
locations  not  conforming  to  the  requirements 
in  this  section  may  be  used  if  necessary  upon 
approval  of  the  Administrator. 

4.  CEMS  Performance  and  Equipment 
Specifications 

4.1  Presurvey  Sample  Analysis  and  GC 
Selection.  Determine  the  pollutants  to  be 
monitored  from  the  applicable  regulation  or 
permit  and  determine  the  approximate 
concentration  of  each  pollutant  (this 
information  can  be  based  on  past  compliance 
test  results).  Select  an  appropriate  GC 
configuration  to  measure  the  organic 
compounds.  The  GC  components  should 
include  a  heated  sample  injection  loop  (or 
other  sample  introduction  systems), 
separatory  column,  temperature-controlled 
oven,  and  detector.  If  the  source  chooses  dual 
column  and/or  dual  detector  configurations, 
each  column/detector  is  considered  a 
separate  instrument  for  the  purpose  of  this 
performance  specification  and  thus  the 
procedures  in  this  performance  specification 
shall  be  carried  out  on  each  system.  If  this 
method  is  applied  in  highly  explosive  areas, 
caution  should  be  exercised  in  selecting  the 
equipment  and  method  of  installation. 

4.2  Sampling  System.  The  sampling 
system  shall  be  heat  traced  and  maintained 
at  a  minimum  of  120  °C  with  no  cold  spots. 
All  system  components  shall  be  heated, 
including  the  probe,  calibration  valve, 
sample  lines,  sampling  loop  (or  sample 
introduction  system),  GC  oven,  and  the 
detector  block  (when  appropriate  for  the  type 
of  defector  being  utilized,  e.g.,  flame 
ionization  detector). 

4.3  Calibration  Gases.  Obtain  three 
concentrations  of  calibration  gases  certified 
by  the  manufacturer  to  be  accurate  to  within 
2  percent  of  the  value  on  the  label.  A  gas 


Federal  Regirter  /  Vol:  59.  No.  240  /  Thursday.  December  15.  1994  /  Rules  and  Regulations  64565 


dilution  system  may  be  used  to  prepare  the 
calibration  gases  fr«>ra  a  high  concentration 
certified  standard  if  the  gas  dilution  system 
meets  the  requirements  specified  in  Test 
Method  205,  40  CFR  part  51,  appendix  M. 
The  performance  test  specified  in  Test 
Method  205  shall  be  repeated  quarterly,  and 
the  results  of  the  Method  205  test  shall  be 
included  in  the  report.  The  calibration  gas 
concentration  of  each  target  analvte  shall  be 
as  follows  (measured  concentration  is  based 
on  the  presurvey  concentration  determined 
in  section  4  1). 

Note:  If  the  low  level  calibration  gas 
concentration  falls  at  or  below  the  limit  of 
dete<:tion  for  the  instrument  for  any  Urget 
pollutant,  a  calibration  gas  with  a 
(xincentration  at  4  to  5  times  the  limit  of 
detection  for  the  instrument  may  be 
substituted  for  the  low-level  calibration  gas 
listed  in  section  4.3  1 

4  3  1     Low-level.  40-60  percent  of 
measured  concentration. 

4  3  2     Mid-level.  90-1 10  peit;ent  of 
measured  concentration. 

4  3  3     High-level.  140-16Q  pt^rcent  of 
measured  concentration,  or  seie<;t  highest 
expected  concentration. 

4  4     Performance  Audit  Gas.  A  certified 
EPA  audit  gas  shall  be  used,  when  possible. 
A  Protocol  1  gas  mixture  containing  all  the 
taiget  compounds  within  the  calibration 
range  may  be  used  when  EPA  performance 
audit  materials  are  not  available.  The 
instrument  relative  error  shall  be  <10  percent 
of  the  certified  value  of  the  audit  gas. 

4  5    Calibration  Error  (CE).  The  CEMS 
must  allow  the  determination  of  CE  at  all 


three  calibration  levels.  The  averageCEMS 
calibration  response  must  not  differ  by  more 
than  10  percent  of  calibration  gas  value  at 
each  level  after  each  24-hour  period  of  the 
initial  test. 

4.6  Calibration  Precision  and  Linearity. 
For  each  triplicate  injection  at  each 
concentration  level  for  each  taiget  analyte, 
any  one  injection  shall  not  deviate  more  than 
5  percent  ftt)m  the  average  concentration 
measured  at  that  level.  The  linear  regresuon 
curve  for  each  organic  compound  at  all  three 
levels  shall  have  an  r»  20.995  (using  Equation 

4.7  Measurement  Frequency  The  sample 
to  be  analyzed  shall  flow  continuously 
through  the  sampling  system.  The  sampling 
system  time  constant  (T)  shall  be  <5  minutes 
or  the  sampling  frequency  specified  in  the 
applicable  regulation,  whichever  is  less.  Use 
Equation  3  to  determine  T  The  analytical 
system  shall  be  capable  of  measuring  the 
effluent  stream  at  the  frequency  specified  in 
the  appropriate  regulation  or  permit 

5.  Performance  Specification  Test  (PSTI 
Periods 

5.1     Protest  Preparation  Period.  Using  the 
procedures  described  in  Method  18  (40  CFR 
part  60.  appendix  A),  perform  initial  tests  to 
determine  GC  conditions  that  provide  good 
resolution  and  minimum  analysis  time  for 
compounds  of  interest.  Resolution 
interferences  that  may  occur  can  be 
eliminated  by  appropriate  GC  column  and 
dete<:tor  choice  or  by  shifting  the  retention 
times  through  changes  in  the  column  flow 
rate  and  the  use  of  temperature  programming. 


r   = 


Where. 

r'=Coefficient  of  determination. 
n=Number  of  measurement  points. 


vvnere 


nZx.y.-fZx.XSy.) 
/(nly.^-Zy.Zy.XnZx.^-lx^Ix.) 


x=CEMS  response. 

y=Acfual  value  of  calibration  standard. 


CE  =  -E— ^xIOO  (Eq.2) 


C.n=average  instrument  response,  ppm. 
C,=cylinder  gas  value,  ppm. 


V 


(Eq.3) 


where; 

F=Flow  rate  of  stack  gas  through  sampling 

system,  in  lifers/min. 
V=Sample  system  volume,  in  Liters,  which  is 

the  volume  inside  the  sample  ptohe  and 

tubing  leading  &Dm  the  slack  to  the 

sampling  loop. 


7  Daily  Calibration 

7  1     Initial  Multipoint  Calibration.  After 
initial  startup  of  the  GC,  after  routine 
maintenance  or  repair,  or  at  least  once  per 
month,  conduct  a  multipoint  calibration  of 
the  GC  for  each  target  analyte.  The 
multipoint  calibration  for  each  analyte  shall 
meet  the  requirements  in  section  4.7. 


5.2  7-Day  CE  Test  Period.  Al  the 
beginning  of  each  24-hour  period,  set  the 
initial  instrument  setpoints  by  conducting  a 
multipoint  calibration  for  each  compound. 
The  multipoint  calibration  shall  meet  the 
requirements  in  section  4.7  Throughout  the 
24-hour  period,  sample  and  analyze  the  stack 
gas  at  the  sampling  intervafs  prescribed  in 
the  regulation  or  permit  At  the  end  of  the  24- 
hour  period,  inject  the  three  calibration  gases 
for  each  compound  in  triplicate  and 
determine  the  average  instrument  response. 
Determine  the  CE  for  each  pollutant  at  each 
level  using  the  equation  in  section  6.2.  Each 
CE  shall  be  SlO  percent  Repeat  this 
procedure  six  more  times  for  a  total  of  7 
consecutive  days. 

5.3  Performance  Audit  Test  Periods. 
Conduct  the  performance  audit  once  during 
the  initial  7-day  CE  test  and  quarterly 
thereafter.  Sample  and  analyze  the  EPA  audit 
gasles)  (or  the  Protocol  1  gas  mixture  if  an 
EPA  audit  gas  is  not  available)  three  times. 
Calculate  the  average  instrument  response. 
Report  the  audit  results  as  part  of  the 
reporting  requirements  in  the  appropriate 
regulation  or  permit  (if  using  a  Protocol  1  gas 
mixture,  report  the  certified  cylinder 
concentration  of  each  pollutant). 

6.  Equations 

6.1     Coefficient  of  Determination. 
Calculate  r^  using  linear  regression  analysis 
and  the  average  concentrations  obtained  at 
three  calibration  points  as  shown  in  Equation 


Eq. 


6.2    Calibration  Error  Determination. 
Determine  the  percent  calibration  error  (C:E) 
at  each  concentration  for  each  pollutant 
using  the  following  equation. 

i 


fi.3    Sampling  SysJem  Time  Constant  (T). 


7.2    Daily  Calibration.  Once  every  24         J 
hours,  analyze  the  mid-level  calibration         * 
standard  for  each  analyte  in  triplicate. 
Calculate  the  average  instrument  response  for 
each  analyte.  The  average  instrument 
response  shall  not  vary  more  than  10  percent 
from  the  certified  concentration  value  of  the 
cylinder  for  each  analyte.  If  the  difference      . 
between  the  analyzer  response  and  the  \ 
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cylinder  cooccntratioa  for  any  tai;gat 
compound  is  graatv  than  10  percent, 
imnndiately  take  conecti**  action  on  the 
inatniment  if  nacessuy,  and  coDdoct  an 
initial  multipoint  calibration  as  desoUwd  in 
I  7.1. 


9.Rep<Kting 

Follow  the  rapoitiiig  requiraonats  of  the 
applicahia  ragulation  or  permiL  If  the 
leportlng  raquirements  include  the  results  of 
this  peribnnance  specification,  summarize  in 
tabular  form  the  mults  of  the  CE  tests. 
Include  all  data  sheets,  calculations.  CEMS 
data  records,  perfannance  audit  results,  and 
calibration  gas  concentrations  and 
certifications. 

PART63-{AMENOED] 

1.  The  authority  citati(Hi  for  part  63 
continues  to  read  as  follows: 

Aotbertty:  42  U.S.C  7401  et  seq. 

2.  Part  63  is  amended  by  adding- 
subpart' EE  to  read  as  follows: 


for 


63.701  Applicability. 

63.702  Definitions. 

63.703  Standards. 

63.704  G>ropUance  and  monitoring 
re<)uirements. 

63.705  Perfannance  test  methods  and 
procedures  to  determine  initial 
compliance. 

63.706  Recordkeeping  requirements. 

63.707  Reporting  requirements. 

63.708  Delegation  of  authority. 

Subpart  EE— Nationai  Emission 
Standards  For  Magnetic  Tap* 
Manufacturing  Operations 

f  63.701    AppHcabUriy. 

(a)  Except  as  specified  in  paragraph 
(b)  of  this  section,  the  provisions  of  this 
subpart  apply  to: 

(1)  Each  new  and  existing  magnetic 
tape  manufacturing  operation  located  at 
a  major  source  of  hazardous  air 
pollutant  (HAP)  emissions;  and 

(2)  A  magnetic  tape  manufacturing 
operation  for  which  the  owner  or 
operator  chooses  to  use  the  provisions 
of  §  63.703(b)  and  (h)  to  obtain  a 
Federally  eoforceable  limit  on  its 
potential  to  emit  HAP. 

Bxplanatoiy  Note:  A  reason  the  owner  or 
operatOT  would  make  the  choice  described  in 
paragraph  (aH2)  of  this  section  is  if  the  plant 
site,  without  this  limit,  would  be  a  major 
source.  The  owner  or  operator  could  use  this 
limit,  which  would  establish  the  potential  to 
emit  from  magnetic  tape  manufacturing 
operatioas.  in  ooi^uaclioo  writh  the  potential 
to  emit  from  the  other  HAP  amisskn  points 
at  the  stationaty  aomce,  to  be  an  area  source. 
Note,  however,  that  an  owner  or  operator  is 
not  iw|uirad  to  use  the  provisions  in 
S  63.703(b)  and  (h)  to  dMomiae  the  potential 
to  emit  HAP  bom  maRaetic  tape 
manufocturiag  operations 


and 

(2)  Any  coatin] 
produces  a  qui 
that  is  1  percent 
production  (in  ti 
footage  coated) 
operation  in  any 

(c)  The  affecti 
standard  is  the 


(b)  This  subpai  t  does  not  apply  to  the 
following: 
(1)  Rematch  oq  laboratory  {adlities: 


operation  that  « 
ty  of  magRfltic  tape 
less  of  total 

of  total  square 
m  that  coating 
2-mQath  period, 
source  suoject  to  this 
itic  tape 

manufacturing  operation,  as  defined  in 
§63.702. 

(d)  An  owner  dr  operator  of  an 
existing  affected  »uice  subject  to  the 
provisions  of  thii  subpart  shall  comply 
accordine  to  the  ibllowing  sdiedule: 

(1)  Within  3  y^irs  after  the  effective 
date  of  the  stand^d,  if  the  owner  or 
operator  is  requijed  to  install  a  new 
add-on  air  pollution  control  device  to 
meet  the  require)  lents  of  §  63.703(c)  or 
(g);or 

(2)  Within  2  y(  ars  after  the  effiective 
date  of  the  stand  ird.  if  a  new  add-on  air 
pollution  control  device  is  not  needed 
to  comply  vnth  S  63.703(c)  or  (g)  of 
these  standards. 

(e)  The  compU  mce  date  fm  an  owner 
or  operattx'  of  a  n  bw  affected  source 
subject  to  the  pre  visions  of  this  subpart 
is  immediately  u  ran  startup  of  the 
affected  source.  ' 

(f)  The  provisions  of  this  subpart 
apply  during  periods  of  startup  and 
shutdown,  and  whenever  magnetic  tape 
manufacturing  oserations  are  taking 
place. 

(g)  Owners  or  ( iperators  of  affected 
sources  subject  to  the  provisions  of  this 
subpart  shall  also  comply  with  the 
requirements  of  subpart  A  as  identified 
in  Table  1,  according  to  the  applicability 
of  subpart  A  to  ssch  sources. 

(h)  In  any  title  V  permit  for  an 
affected  source,  411  research  or 
laboratory  facilities  that  are  exempt 
from  the  requirements  of  this  subpart 
shall  be  clearly  iientified. 

§63.702    Deflnttkris. 

(a)  All  terms  u  ed  in  this  subpart  that 
are  not  defined  fa  slow  have  the  meaning 
given  to  them  in  the  Clean  Air  Act  and 
in  subpart  A  of  tmis  part. 

Add-on  aiepoMuhon  control  device 
means  equipmeit  installed  at  the  end  of 
a  process  vent  e^paust  stack  or  stacks 
that  reduces  the  quantity  of  a  pollutant 
that  is  emitted  ta|  the  air.  The  device 

lue  the  pollutant  for 
Examples  are 
.carbon 
filtration  units, 
and  ductwork  are 


may  destroy  or 

subsequent  reco 

incinerators. 

adsorbers,  and 

Transfer  equip 

not  considered  is  and  of  themselves 

add-on  air  pollution  control  devices. 

Ac^  sttter  mea  as  a  devioe  for 
enclosed  transfea  of  particulates.  A  b^ 


of  raw  materials  is  placed  in  a  hopper, 
the  helper  is  closed,  and  an  internal 
nncfaanism  slits  the  bag,  rdeasing  the 
particulates  into  either  a  closed 
conveyor  that  fiseds  the  mix  preparation 
equipment  or  into  the  mix  preparation 
equipment  itself. 

Base  silbstivte  means  the  surface, 
such  as  plastic  or  paper,  to  which  a 
coating  is  applied. 

Capture  efficiency  means  the  fraction 
of  all  oiganic  vapors  or  other  pollutants 
generated  by  a  process  that  are  directed 
to  an  add-on  air  pollution  control 
device. 

Capture  device  means  a  hood, 
enclosed  room,  or  other  means  of 
collecting  HAP  vapors  or  other 
pollutants  into  a  duct  that  exhausts  to 
an  add-on  air  pollution  control  devioe. 

Carbon  adsorber  vessel  means  one 
vessel  in  a  series  of  vessels  in  a  carbon 
adsorption  system  that  contains  carbon 
and  is  used  to  remove  gaseous 
pollutants  from  a  gaseous  emission 
source. 

Cor  seal  means  a  seal  that  is  placed 
on  a  device  that  is  used  either  to  open 
a  closed  valve  or  close  an  opened  valve 
so  that  the  position  of  the  valve  cannot 
be  changed  without  breaking  the  seal. 

Closed  system  for  flushing  fixed  lines 
mean  >  a  system  in  which  the  line  to  be 
flushed  is  disconnected  from  its  original 
position  and  connected  to  two  closed 
containers,  one  that  contains  cleaning 
solvent  and  one  that  is  empty.  Solvent 
is  flushed  from  the  container  with 
cleaning  solvent,  through  the  line,  and 
into  the  empty  containers. 

Coater  or  coating  applicator  means 
the  apparatus  used  to  apply  a  coating  to 
a  continuous  base  substrate. 

Coating  application  means  the 
process  by  which  the  coating  mix  is 
applied  to  the  base  substrate. 

Coating  operation  means  any  coater, 
flashoff  area,  and  drying  oven  located 
between  a  base  substrate  unwind  station 
and  a  base  substrate  rewind  station  that 
coats  a  continuous  base  substrate. 

Control  device  efficiency  means  the 
ratio  of  the  emissions  collected  or 
destroyed  by  an  add-on  air  pollution 
control  device  to  the  total  emissions  that 
are  introduced  to  the  control  device, 
expressed  as  a  percentage. 

Day  means  a  24-consecutive-hour 
period. 

Drying  oven  means  a  chamber  that 
uses  heat  to  bake,  cure,  polymerize,  or 
dry  a  surface  coating;  if  the  coating 
contains  volatile  solvents,  the  volatile 
portion  is  evaporated  in  the  oven. 

Enclosed  transfer  method  means  a 
particulate  HAP  transfer  method  that 
uses  an  enclosed  system  to  prevent 
pwticulate  HAP  from  entering  the 
atmosphere  as  dust.  Equipment  used  iat 
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this  purpose  may  include  vacuum 
injection  systems  or  other  mechanical 
transfer  systems,  bag  slitters,  or 
supersacks. 

Equivalent  diameter  maans  four  times 
the  area  of  an  opening  divided  by  its 
perimeter. 

Facj7i7y  means  all  contiguous  or 
adjoining  property  that  is  under 
common  ownership  or  control  in  which 
magnetic  tape  manufacturing  is 
performed.  The  definiUon  includes 
properties  that  are  separated  only  by  a 
road  or  other  public  right-of-way. 

Flashoff  area  means  the  portion  of  a 
coating  operation  between  the  coater 
and  the  drying  oven  where  solvent 
begins  to  evaporate  from  the  coated  base 
substrate. 

Flushing  affixed  lines  means  the 
flushing  of  solvent  through  lines  that  are 
typically  fixed  and  are  not  associated 
with  the  cleaning  of  a  tank,  such  as  the 
line  from  the  mix  room  to  the  coater. 
Freeboard  ratio  means  the  vertical 
distance  from  the  surface  of  the  liquid 
to  the  top  of  the  sink  or  tank  (freeboard 
height)  divided  by  the.smaller  of  the 
length  or  width  of  the  sink  or  tank 
evaporative  area. 

Magnetic  coatings  means  coatings 
applied  to  base  substrates  to  make 
magneUc  tape.  Components  of  magnetic 
coatings  may  include:  Magnetic 
particles,  binders,  dispersants, 
conductive  pigments,  lubricants, 
solvents,  and  other  additives. 

Magnetic  particles  means  part'cles  in 
the  coating  mix  that  have  magnetic 
properties.  Examples  of  magnetic 
particles  used  in  magnetic  tape 
manufacturing  are:  y-oxide,  doped  iron 
oxides,  chromium  dioxide,  barium 
ferrite.  and  metaUic  particles  that 
usually  consist  of  elemental  iron,  cobalt 
and/or  nickel. 

Magnetic  tape  means  any  flexible  base 
substrate  that  is  covered  on  one  or  both 
sides  with  a  coating  containing 
magnetic  particles  and  that  is  used  for 
audio  recording,  video  recording,  or  any 
type  of  information  storage. 

Magnetic  tape  manufacturing 
operation  means  all  of  the  emission 
points  within  a  magnetic  tape 
manufacturing  facihty  that  are 
specifically  associated  with  the 
manufacture  of  magnetic  tape.  These 
include,  but  are  not  limited  to: 

(1)  Solvent  storage  tanks; 

(2)  Mix  preparation  equipment; 

(3)  Coating  operations: 

(4)  Waste  handling  devices; 

(5)  Particulate  transfer  operations; 

(6)  Wash  sinks  for  cleaning  removable 
parts; 

(7)  Cleaning  involving  the  flushina  of 
fixed  lines; 

(8)  Wastewater  treatment  systems;  and 


(9)  Condenser  vents  associated  with 
distillation  and  stripping  columns  in  the 
solvent  recovery  area,  but  not  including 
the  vent  on  a  condenser  that  is  used  as 
*°«?.?,«*-on  air  pollution  control  device. 
Mill  means  the  pressurized  equipment 
that  uses  the  dispersing  action  of  beads, 
coinbined  with  the  high  shearing  forces 
of  the  centrifugal  mixing  action,  to 
disperse  the  aggregates  of  magnetic 
particles  thoroughly  without  reducina 
particle  size  ^ 

Mix  preparation  equipment  means  the 
vessels,  except  for  mills,  used  to  prepare 
the  magnetic  coating. 

Natural  draft  opening  means  any 
opening  in  a  room,  building,  or  total 
enclosure  that  remains  open  during 
operation  of  the  faciUty  and  that  is  not 
connected  to  a  duct  in  which  a  fan  is 
installed.  The  rate  and  direction  of  the 
natural  draft  through  such  an  opening  is 
a  consequence  of  the  difference  in 
pressures  on  either  side  of  the  wall 
containing  the  opening. 

Nonregenerative  cadmn  adsorber 
means  a  carbon  adsorber  vessel  in 
which  the  spent  carbon  bed  does  not 
undergo  carbon  regeneration  in  the 
adsorption  vessel. 

Operating  parameter  value  means  a 
minimum  or  maximum  value 
established  for  a  control  device  or 
process  parameter  that,  if  achieved  by 
itself  or  in  combination  with  one  or 
more  other  operating  parameter  values, 
determines  that  an  owner  or  operator 
has  complied  with  an  applicable 
emission  limitation  or  standard 

Overall  HAP  control  efficiency  means 
the  total  efficiency  of  the  control 
system,  determined  by  the  product  of 
the  capture  efficiency  and  the  control 
device  efficiency. 

Particulate  means  any  material, 
except  uncombined  water,  that  exists  as 
liquid  or  soHd  particles  such  as  dust, 
smoke,  mist,  or  fumes  at  standard 
conditions  (760  millimeters  of  mercury 
0  degrees  Celsius). 

Particulate  HAP  transfer  means  the 
introduction  of  a  particulate  HAP  into 
other  dry  ingredients  or  a  liquid 
solution. 

Removable  parts  cleaning  means 
cleaning  of  parts  that  have  been  moved 
from  their  normal  position  to  a  wash 
tank  or  sink  containing  solvent  for  the 
purpose  of  cleaning. 

Research  or  laboratory  facility  means 
any  stationary  source  whose  primary 
purpose  is  to  conduct  research  and 
development  to  develop  new  processes 
and  products,  where  such  source  is 
operated  under  the  close  supervision  of 
technically  trained  personnel  and  is  not 
engaged  in  the  manufacture  of  products 
for  commercial  sale  in  commerce, 
except  in  a  de  minimis  manner 


Separator  means  a  device  in  the 
wastewater  treatinetit  system  in  which 
immiscible  solvent  is  physically 
separated  from  Uie  water  with  which  it 
IS  mixed. 

Solvent  storage  tanks  means  the 
stationary  Uuiks  that  are  associated  with 
inagnetic  tape  operations  and  that  store 
virgin  solvent,  spent  solvent,  cleaning 
solvent,  solvent  at  any  stage  of  the 
solvent  recovery  process,  or  any  volatile 
compound.  They  do  not  serve  a  process 
function. 

Solvent  recovery  area  means  the 
collection  of  devices  used  to  remove 
HAP  emissions  fiom  process  air  to 
recover  \he  HAP,  and  to  purify  the  HAP 
Typically,  this  area  contains  a  contiol 
device  such  as  a  carbon  adsorber  or 
condenser,  the  wastewater  tieatinent 
system,  and  the  distillation  columns 

Solvent  recovery  device  means,  for  the 
purposes  of  this  subpart,  an  add-on  air 
pollution  conti-ol  device  in  which  HAP 
IS  captured  rather  than  desti-oyed. 
Examples  include  carbon  adsorption 
systems  and  condensers. 

Supersack  means  a  container  of 
particulate  from  the  manufacturer  or 
supplier  with  attached  feed  tubes  and 
that  is  used  to  transfer  particulate  under 
the  following  conditions:  die  feed  tubes 
are  attached  directly  to  die  mix 
preparation  equipment,  the  attachment 
interface  is  sealed,  and  all  openings  on 
the  mix  tiansfer  equipment  are  closed  to 
the  atmosphere. 

Temporary  total  enclosure  means  a 
total  enclosure  that  is  constiucted  for 
the  sole  purpose  of  measuring  die 
fugitive  emissions  from  an  affected 
source.  A  temporary  total  enclosure 
must  be  constiucted  and  ventilated 
(through  stacks  suitable  for  testing)  so 
that  it  has  minimal  impact  on  the 
performance  of  the  permanent  capture 
system.  A  temporary  total  enclosure  will 
be  assumed  to  achieve  total  capture  of 
fugitive  emissions  if  it  conforms  to  the 
requirements  found  in  §63.705(c)(4)(i) 
and  if  all  natural  draft  openings  are  at 
least  four  duct  or  hood  equivalent 
diameters  away  from  each  exhaust  duct 
or  hood.  Alternatively,  the  owner  or 
operator  may  apply  to  the  Administiator 
for  approval  of  a  temporary  enclosure 
on  a  case-by-case  basis. 

Total  enclosure  means  a  stiucture  that 
is  constructed  around  a  gaseous 
emission  source  so  that  all  gaseous 
pollutants  emitted  fiom  the  source  are 
collected  and  ducted  through  a  contiol 
device,  such  tiiat  100  percent  capture 
efficiency  is  achieved.  There  are  no 
fugitive  emissions  fiom  a  total 
enclosure.  The  only  openings  in  a  total 
enclosure  are  forced"  makeup  air  and 
exhaust  ducts  and  any  natural  draft 
openings  such  as  those  diat  allow  raw 
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materials  to  enter  and  exit  the  enclosure 
for  processing.  All  access  doers  or 
windows  are  closed  during  routine 
operation  of  the  enclosed  source.  Brief, 
occasional  openings  of  such  doors  or 
windowrs  to  acconunodate  process 
equipment  adjustments  are  acceptable, 
but  if  such  openings  are  routine  or  if  an 
access  dow  remains  open  during  the 
entire  (^leration.  the  access  door  must 
be  considered  a  natural  draft  opening. 
The  average  inward  bee  velocity  across 
the  natural  draft  openings  of  the 
enclosure  must  be  calculated  including 
the  area  of  such  access  doois.  The 
drying  oven  itself  may  be  part  of  the 
total  enclosure.  A  permanent  enclosure 
that  meets  the  requirements  found  in 
S  63.70S(c)(4)(i)  is  a  total  enclosure. 

UtiUxe  means  the  use  of  HAP  that  is 
delivered  to  mix  preparation  equipment 
for  the  purpose  of  formulating  coatings, 
the  use  of  any  other  HAP  (e.g.,  dilution 
solvent)  that  is  added  at  any  point  in  the 
manufacturing  process,  and  the  use  of 
any  HAP  for  cleaning  activities. 
Alternatively,  annual  HAP  utilization 
can  be  determined  as  net  usage:  that  is, 
the  HAP  inventory  at  the  beg^ming  of 
a  12-month  period,  plus  the  amotuit  of 
HAP  purchaised  during  the  12-month 
period,  minus  the  amount  of  HAP  in 
inventory  at  the  end  of  a  12-month 
period. 

Vacuum  injection  system  means  a 
system  in  which  a  vacuum  draws 
particulate  from  a  storage  container  into 
a  closed  system  that  transfers 
particulates  into  the  mix  preparation 
equipment. 

Volatile  organic  compound  (VOC) 
means  any  organic  compound  that 
participates  in  atmospheric 
photochemical  reactions  or  that  is 
measured  by  EPA  Tesl  Methods  18,  24. 
or  25A  in  appendix  A  of  part  60  or  an 
alternative  test  method  as  defined  in 
§63.2. 

Volatile  organic  hazardous  air 
pollutant  (VOHAP)  concentration 
means  the  concentration  of  an 
individually-speciated  organic  HAP  in  a 
wastewater  discharge  that  is  measured 
by  Method  305  of  appendix  A  to  40  CFR 
part  63. 

Waste  handling  means  processing  or 
treatment  of  waste  (liqtiid  or  solid)  that 
is  generated  as  a  by-product  of  either  the 
magnetic  tape  production  process  or 
cleaning  operations. 

Waste  handling  device  means 
equipment  that  is  used  to  separate 
solvent  from  solid  waste  (e.g..  fiker 
dryers)  or  Ifqiiid  waste  (e.g.,  pot  stills 
and  thin  film  evaporators).  The  solvents 
are  recovered  by  heating,  condensing, 
and  collection. 

Wastewater  discharge  means  the 
water  phase  that  is  di«:harged  from  the 
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separator  in  a  v  astewater  treatment 
system. 

Wastewater  t  eatment  system  means 
the  assortment  )f  devices  in  whidi  the 
solvent/water  n  lixture,  generated  when 
the  caibon  bed  n  the  carbon  adsoiber  is 
desorbed  by  ste  mi.  is  treated  to  remove 
residual  oigani(  s  in  the  water. 

(b)  The  noma  adature  used  in  this 
subpart  is  defis  sd  when  presented  or 
has  the  meanin ;  given  below: 

(1)  Ak  =  the  a  -ea  of  each  natiual  draft 
opening  (k)  in  e  total  enclosure,  in 
square  meters. 

(2)  Cj  =  the  (tmcentration  of  HAP  or 
VCXD  in  each  gas  stream  (j)  exiting  the 
emission  control  device,  in  parts  per 
million  by  volu  me. 

(3)  Qm  =  the  c  oncentration  of  HAP  or 
VOC  in  each  ga  s  stream  (i)  entering  the 
emission  contn  1  device,  in  parts  per 
million  by  volu  me. 

(4)  Qh  =  the  c  Dncentration  of  HAP  or 
VOC  in  each  ga  t  stream  (i)  entering  the 
emission  contrx  1  device  firom  the 
affected  sourccij  in  parts  per  million  by 
volume. 

(5)  Cfk  =  the  G  oncentration  of  HAP  or 
VOC  in  each  ui  controlled  gas  stream  (k) 
emitted  directl]  to  the  atmosphere  froin 
the  affected  soi  rce,  in  parts  per  million 
by  volume. 

(6)  Cfv  =  the  ( oncentration  of  HAP  or 
VOC  in  each  uncontrolled  gas  stream 
entering  each  individual  carbon 
adsoiber  vessel  (v),  in  parts  per  million 
by  volume.  For  the  purposes  of 
calculating  the  efficiency  of  the 
individual  cartmn  adsorber  vessel.  Cg^ 
may  be  measun  d  in  the  carbon 
adsorption  syst  >m's  common  inlet  duct 
prior  to  the  branching  of  individual 
inlet  ducts  to  tl  e  individual  carbon 
adsoiber  vessel  i. 

(7)  On,  =  the  foncentration  of  HAP  or 
VOC  in  the  gas  stream  exiting  each 
individual  carbon  adsorber  vessel  (v).  in 
parts  per  millicm  by  volume. 

(8)  E  =  the  cojitrol  device  efficiency 
achieved  for  th#  duration  of  the 
emission  test  (eeqpressed  as  a  fraction). 

(9)  F  =  the  HAP  or  VOC  emission 
capture  efficiency  of  the  HAP  or  VOC 
capture  system  achieved  for  the 
duration  of  the  emission  test  (expressed 
as  a  fraction).    | 

(10)  FV  =  thekverage  inward  feca 
velocity  across  kll  natural  draft  openings 
in  a  total  encloj|ure,  in  meters  per  hour. 

(11)  G  =  the  calculated  mass  of  HAP 
per  voliune  of  cjoating  solids  (in 
kilograms  per  liier)  contained  in  a  batch 
of  coating.        I 

(12)  Hv  =  the  individual  caibon 
adsorber  vessel!(v)  efficiency  achieved 
for  the  duratioi^  of  the  emission  test 
(expressed  as  a  Taction). 

(13)  Hiy,  =  thi  efficiency  of  the  caibon 
adsorption  syst  rni  calculated  when  each 
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caibon  adsorber  vessel  has  an 
individual  exhaust  stack  (expressed  as  a 
fraction). 

(14)  Ui  =  the  volume  fraction  of  solids 
in  each  batch  of  coating  (i)  applied  as 
determined  from  the  formulation 
records  at  the  affected  source. 

(15)  Mci  =  the  total  mass  in  kilograms 
of  each  batch  of  coating  (i)  applied,  or 
of  each  coating  applied  at  an  affected 
coating  operation  during  a  7-day  period, 
as  appropriate,  as  determined  from 
records  at  the  affiected  source.  This 
quantity  shall  be  determined  at  a  time 
and  location  in  the  process  after  all 
ingredients  (including  any  dilution 
solvent)  have  been  added  to  the  coating, 
or  if  ingredients  are  added  after  the 
mass  of  the  coating  has  been 
determined,  appropriate  adjustments 
shall  be  made  to  account  for  them. 

(16)  Mr  -  the  total  mass  in  kilograms 
of  HAP  or  VOC  recovered  for  a  7-day 
period. 

(17)  Q,j  =  the  volumetric  flow  rate  of 
each  gas  stream  (j)  exiting  the  emission 
control  device  in  either  dry  standard 
cubic  meters  per  hour  when  EPA 
Method  18  in  appendix  A  of  part  60  is 
used  to  measure  HAP  or  VOC 
concentration  or  in  standard  cubic 
meters  per  hour  (wet  basis)  when  EPA 
Method  2SA  is  used  to  measure  HAP  or 
VOC  concentration. 

(18)  Qbi  =  the  volimjetric  flow  rate  of 
each  gas  stream  (i)  entering  the  emission 
control  device,  in  dry  standard  cubic 
meters  per  hour  when  EPA  Method  18 
is  used  to  measure  HAP  or  VOC 
concentration  or  in  standard  cubic 
meters  per  hour  (wet  basis)  when  EPA 
Method  2SA  is  used  to  measure  HAP  or 
VOC  concentration. 

(19)  Qdi  =  the  volumetric  flow  rate  of 
each  gas  stream  (i)  entering  the  emission 
control  device  from  the  affected  source 
in  either  dry  standard  cubic  meters  per 
hour  when  EPA  Method  18  is  used  to 
measure  HAP  or  VOC  concentration  or 
in  standard  cubic  meters  f>er  hour  (wet 
basis)  when  EPA  Method  25A  is  used  to 
measure  HAP  or  VOC  concentration. 

(20)  Qik  =  the  volumetric  How  rate  of 
each  uncontrolled  gas  stream  (k)  emitted 
directly  to  the  atmosphere  from  the 
affected  source  in  either  dry  standard 
cubic  meters  per  hour  when  EPA 
Method  18  is  used  to  measure  HAP  or 
VOC  concentration  or  in  standard  cubic 
meters  per  hour  (wet  basis)  when  EPA 
Method  25A  is  used  to  measure  HAP  or 
VOC  concentration. 

(21)  Qgv  =  the  voliunetric  flow  rate  of 
each  gas  stream  entering  each 
individual  caibon  adsoiber  vessel  (v)  in 
either  dry  standard  cubic  meters  per 
hour  when  EPA  Method  18  is  used  to 
measure  HAP  or  VOC  concentration  oi 
in  standard  cubic  meters  per  hour  (wet 


basis)  when  EPA  Method  25A  is  used  to 
measure  HAP  or  VOC  concentration.  For 
purposes  of  calculating  the  efficiency  of 
the  individual  caibon  adsorbs-  vessel, 
the  value  of  Q^  can  be  asstuned  to  equal 
the  value  of  Q,,  measured  fior  that 
caifoon  adsoiber  vessel. 

(22)  Qhv  =  the  volumetric  flow  rate  of 
each  gas  stream  exiting  each  individual 
carbon  adsoiber  vessel  (v)  in  either  diy 
standard  cubic  meters  per  hour  when 
EPA  Method  18  is  used  to  measure  HAP 
or  VOC  concentration  or  in  standard 
cubic  meters  per  hour  (wet  basis)  when 
EPA  Method  25A  is  used  to  measure 
HAP  or  VOC  concentration. 

(23)  C^  i  =  the  volumetric  flow  rate 
of  each  gas  stream  (i)  entering  the  total 
enclosure  through  a  forced  makeup  air 
duct  in  standard  cubic  meters  per  hour 
(wet  basis). 

(24)  Qo«  j  =  the  volumetric  flow  rate 
of  each  gas  stream  (j)  exiting  the  total 
enclosure  through  an  exhaust  duct  or 
hood  in  standard  cubic  meters  per  hour 
(wet  basis). 

(25)  R  =  the  overall  HAP  or  VOC 
emission  reduction  achieved  for  the 
duration  of  the  emission  test  (expressed 
as  a  peroentage). 

(26)  RS|  =  the  total  mass  in  kilograms 
of  HAP  or  VOC  retained  in  the  coated 
substrate  after  oven  drying  for  a  given 
magnetic  tape  product. 

(27)  Vci  =  the  total  volume  in  liters  of 
each  batch  of  coating  (i)  applied  as 
determined  from  records  at  the  afiected 
source. 

(28)  Woj  =  the  weight  fraction  of  HAP 
or  VOC  in  each  batch  of  coating  (i) 
applied,  or  of  each  coating  appUed  at  an 
affected  coating  operation  during  a  7- 
day  period,  as  appropriate,  as 
determined  by  EPA  Method  24  or 
formulation  data.  This  value  shall  be 
determined  at  a  time  and  location  in  the 
process  after  all  ingredients  (including 
any  dilution  solvent)  have  been  added 
to  the  coating,  or  if  ingredients  are 
added  after  the  weight  fraction  of  HAP 
or  VOC  in  the  coating  has  been 
determined,  appropriate  adjustments 
shall  be  made  to  account  for  them. 


S  63.703   Stttidanfs. 

(a)  Each  owner  or  operator  of  any 
affected  source  that  is  subject  to  the 
requirements  of  this  subpart  shall 
comply  with  the  requirements  of  this 
subpart  on  and  after  the  compliance 
dates  specified  in  §63.701. 

(b)(1)  The  owner  or  operator  subject  to 
§  63.701(a)(2)  shall  determine  limits  on 
the  amount  of  HAP  utilized  (see 
definition)  in  the  magnetic  tape 
manufacturing  operation  as  the  values 
for  the  potential  to  emit  HAP  from  the 
magnetic  tape  manu&cturing  operation. 


(2)  The  limits  on  the  amount  of  HAP 
utilized  in  the  magnetic  tape 
manu&cturing  operations  shall  be 
deteimined  in  the  following  maimer. 

(i)  The  potential  to  emit  each  HAP 
from  each  emission  point  at  the 
stationary  source,  other  than  those  from 
magnetic  tape  manufactiuing 
operations,  ^all  be  calculated  and 
converted  to  the  units  of  Mg/yr  [ot  tons/ 

(ii)  The  limits  on  the  HAP  utilized  in 
the  magnetic  tape  manufacturing 
operaUon  shall  be  determined  as  the 
values  that,  wdien  summed  with  the 
values  in  paragraph  (b)(2)(i)  of  this 
section,  are  less  than  9.1  Mg/yr  (10  terns/ 
yr)  for  each  individual  HAP  and  22.7 
Mg/yr  (25  tons/yr)  for  the  C(Mnbination 
of  HAP, 

(3)  The  limits  on  the  HAP  utilized 
determined  in  paragraph  (b)(2)  of  this 
section  shall  be  in  terms  of  Mg/yr  (or 
tons/yr),  calculated  monthly  on  a  rolling 
12-month  average.  The  owner  or 
operator  shall  not  exceed  these  limits. 

(4)  An  owner  or  operator  subject  to 
paragraph  (b)  of  this  section  shall  meet 
the  requirements  in  paragraph  (h)  of  this 
section. 

(5)  A  magnetic  tape  manufoctuiing 
operation  that  is  subject  to  paragraph  (b) 
of  this  section  and  is  located  at  an  area 
source  is  not  subject  to  paragraphs  (c) 
through  (g)  of  this  section. 

(c)  Except  as  provided  by  §  63.703(b), 
each  owner  or  operator  of  an  afiected 
source  subject  to  this  subpart  shall  limit 
gaseous  HAP  emitted  from  each  solvent 
storage  tank,  piece  of  mix  preparation 
equipment,  coating  operation,  waste 
handling  device,  and  condenser  vent  in 
solvent  recovery  as  specified  in 
paragraphs  (c)(1)  throng  (c)(5)  of  this 
section: 

(1)  Except  as  otherwise  allowed  in 
paragraphs  (c)(2),  (3),  (4),  and  (5)  of  this 
section,  each  owner  or  operator  shall 
limit  gaseous  HAP  emitted  from  each 
solvent  storage  tank,  piece  of  mix 
preparation  equipment,  coating 
operation,  waste  handling  device,  and 
condenser  vent  in  solvent  recovery  by 
an  overall  HAP  control  efficiency  of  at 
least  95  percent. 

(2)  An  owner  or  operator  that  uses  an 
incinerator  to  control  emission  points 
listed  in  paragraph  (c)(1)  of  this  section 
may  choose  to  meet  the  overall  HAP 
control  efficiency  requirement  of 
paragraph  (c)(1)  of  this  section,  or  may 
operate  the  incinerator  such  that  an 
outlet  HAP  concentration  of  no  greater 
than  20  parts  per  million  by  volume 
(ppmv)  by  compound  on  a  dry  basis  is 
achieved,  as  long  as  the  efficiency  of  the 
capture  system  is  100  percent. 

(3)  An  owner  or  operator  may  choose 
to  meet  the  requirements  of  paragraph 


(c)(1)  or  (2)  of  this  section  by  venting  the 
room,  building,  or  enclosure  in  which 
the  HAP  emission  point  is  located  to  an 
add-on  air  pollution  control  device,  as 
long  as  the  required  overall  HAP  control 
efficiency  of  this  method  is  sufficient  to 
meet  the  requirements  of  paragraph 
(c)(1)  or  (2)  of  this  section. 

(4)  In  lieu  of  controlling  HAP 
emissions  from  each  solvent  storage 
tank  to  the  level  required  by  paragraph 
(c)(1)  of  this  section,  an  owner  or 
operator  of  an  afiiected  source  may 

(i)  Control  HAP  emissions  from  all 
coating  operations  by  an  overall  HAP 
control  efficiency  of  at  least  97  percent 
in  lieu  of  controlling  10  HAP  solvent 
storage  tanks  that  do  not  exceed  20.000 
gallons  each  in  capacity;  or 

(ii)  Control  HAP  emissions  from  all 
coating  operations  by  an  over  HAP 
control  efficiency  of  at  least  98  percent 
in  Ueu  of  controlling  15  HAP  solvent 
storage  tanks  that  do  not  exceed  20,000 
gallons  each  in  capacity:  or 

(iii)  Control  HAP  emissions  fitMn  all 
coating  operations  by  an  overall  HAP 
control  efficiency  of  at  least  99  percent 
in  lieu  of  controlling  20  HAP  solvent 
storage  tanks  that  do  not  exceed  20,000 
gallons  each  in  capacity. 

(iv)  Owners  or  operators  choosing  to 
meet  the  requirements  of  paragraphs 
(c)(4)(i),  (u),  or  (iii)  of  this  section  are 
also  subject  to  the  reporting  requirement 
of§63.707(k). 

(5)  In  lieu  of  controlling  HAP 
emissions  from  a  coating  operation  to 
the  level  required  by  paragraph  (c)(1)  of 
this  section,  owners  or  operators  may 
use  magnetic  coatings  that  contain  no 
greater  than  0.18  kilograms  of  HAP  per 
liter  of  coating  solids  for  that  coating 
operation.  For  the  requirements  of  tliis 
paragraph,  §§  63.6(e)(3),  63.6(f)  (1)  and 
(2).  63.8(b)  (2)  and  (3).  63.8(c).  63.8(d). 
63.8(e).  63.8(g).  63.9  (e)  and  (g).  63.10(c). 
63.10(d)  (2),  (3),  and  (5),  63.10(e)  (1)  and 
(2).  and  63.11  of  subpart  A  do  not  apply 

(d)  Particulate  transfer  operations. 
Except  as  sUpulated  by  §  63.703(b).  each 
owner  or  operator  of  an  affected  source 
subject  to  this  subpart  shall: 

(1)  Use  an  enclosed  transfer  m^od  to 
perform  particulate  HAP  transfer,  or 

(2)  Direct  emissions  frt)m  particulate 
HAP  transfer  through  a  hood  or 
enclosure  to  a  baghouse  or  fabric  filter 
that  exhibits  no  visible  emissions  while 
controlling  HAP  emissions  from 
particulate  HAP  transfer. 

(e)  Wash  sinks  for  cleaning  removable 
parts.  (1)  Except  as  stipulated  by 

§  63.703(b).  each  owner  or  operator  of  - 
an  afiiected  source  subject  to  this  subpart 
shall  limit  gaseous  HAP  emissions  from 
each  wash  sink  containing  HAP: 

(i)  So  that  the  overall  HAP  control 
efficiency  is  no  less  than  88  percent:  or 
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(ii)  Ely  nwintaining  a  minimum 
firedKwrd  ratio  of  75  percent  in  the  wash 
sink  at  all  times  when  the  sink  contains 
HAP. 

(2)  Owners  or  operators  may  meet  the 
requirements  of  paragraph  (e)(l)(i)  of 
this  section  by  venting  Uie  room, 
building,  or  enclosiue  in  which  the  sink 
is  located,  as  long  as  the  overall  HAP 
control  efficiency  of  this  method  is 
demonstrated  to  be  at  least  88  percent 
using  the  test  methods  in  §  63.705(e). 

(3)  Wash  sinks  subject  to  the  control 
provisions  of  subpart  T  of  this  part  are 
not  subject  to  paragraph  (e)(1)  or  (e)(2) 
of  this  section. 

(f)  Equipment  for  flushing  fixed  lines. 
(1)  Except  as  stipulated  by  §  63.703(b), 
each  owner  or  operator  of  an  affected 
source  subject  to  this  subpart  shall  limit 
gaseous  HAP  emissions  from  each 
affected  set  of  equipment  for  flushing 
fixed  lines: 

(i)  So  that  the  overall  HAP  control 
efficiency  is  at  least  95  percent;  or 

(ii)  By  using  a  closed  system  for 
flushing  fixed  lines. 

(2)  Owners  or  operators  may  meet  the 
requirements  of  paragraph  (f)(l)(i)  of 
this  section  by  venting  the  room, 
building,  or  enclosiue  in  which  the 
fixed  lines  are  located,  as  long  as  the 
overall  HAP  control  efficiency  of  this 
method  is  demonstilited  to  be  at  least  95 
percent  using  the  test  methods  in 
§63.705(1). 

(g)  Wastewater  treatment  systems.  (1) 
Except  as  stipulated  by  §  63.703(b),  each 
owner  or  operator  of  an  affected  source 
subject  to  this  subpart  shall: 

(i)  Treat  the  wastewater  discharge  to 
remove  each  HAP  from  magnetic  tape 
manufacturing  operations  that  is  present 
in  the  wastewater  discharge  by  at  least 
the  fraction  removed  (Fr)  specified  in 
Table  9  of  40  CFR  part  63,  subpart  G;  or 

(ii)  Treat  (other  than  by  dilution)  the 
HAP  from  magnetic  tape  manufactviring 
operations  that  are  present  in  the 
wastewater  discharge  such  that  the  exit 
concentration  is  less  than  50  ppmw  of 
total  VOHAP 

(2)  The  treatment  method  used  to 
meet  the  requirements  of  paragraph 
(g)(1)  of  this  section  shall  not  transfer 
emissions  bom  the  water  to  the 
atmosphere  in  an  uncontrolled  maimer. 

(h)(1)  Magnetic  tape  manufacturing 
operations  that  are  subject  to  §  63.703(b) 
and  are  not  at  major  sources  are  not 
subject  to  §§  63.6(e),  63.6(0,  63.6(g), 
63.6(i)(4),  63.7,  63.8,  63.9  (c)  throu^ 
(h).  63.10(b)(2).  63.10(c),  63.10(d)  (2) 
through  (5).  63.10(e).  and  63.11  of 
subpart  A. 

(2)  Magnetic  tape  manufacturing 
operations  subject  to  §  63.703(b)  shall 
fulfill  the  recordkeeping  requirements  of 
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§  63.706(e)  and  die  reporting 
reouirements  o  §63.707  (b),  (c),  and  (j). 

(3)  An  owner  or  operator  of  a 
magnetic  tape  itianufacturing  operation 
subject  to  §  63.103(b)  who  chooses  to  no 
longer  be  subje(  ;t  to  §  63.703(b)  shall 
notify  the  Adm  nistrator  or  delegated 
State  of  such  ci  ange.  If  by  no  longer 
being  subject  to  §  63.703(b),  the  source 
at  which  the  magnetic  tape 
manufacturing  operation  is  located 
would  become  f  major  source,  the 
owner  or  operator  shall  meet  the 
following  requirements,  starting  bom 
the  date  of  such  notification: 

(i)  Comply  with  paragraphs  (c) 
through  (g)  of  tl^is  section,  and  other 
provisions  of  this  subpart  within  the 
timeframe  specified  in  §  63.6(c)(5):  and 

(ii)  Comply  wjith  the  HAP  utilization 
limits  in  §  63.7q3(b)  until  the 
requirements  of  paragraph  (h)(3)(i)  of 
this  section  are  tnet. 

(i)  For  any  solvent  storage  tank,  piece 
of  mix  preparation  equipment,  waste 
handling  device,  condenser  vent  in 
solvent  recovery,  wash  sink  for  cleaning 
removable  parts,  and  set  of  equipment 
for  flushing  of  fixed  lines,  the  owner  or 
operator  may,  iistead  of  meeting  the 
requirements  o(  paragraphs  (c)(1), 
(e)(l){i),  or  (f)(li(i)  of  this  secUon,  vent 
the  gaseous  HAP  emissions  to  an  add- 
on air  pollution  control  device  other 
thanan  incinerator  that,  in  conjunction 
with  capture  eqiiipment  or  ductwork,  is 
designed  to  achieve  an  overall  HAP 
control  efficiency  of  at  least  95  percent 
for  the  emissions  bom  the  coating 
operation,  land  achieve  an  alternate 
outlet  concentration  limit  when  coating 
operations  are  dot  occtirring,  as 
determined  in  i63.704(b)(ll)(ii) 

(j)  The  reqvurlments  of  this  subpart  do 
not  preclude  thi  use  of  pressure  relief 
valves  and  vacuum  relief  valves  for 
safety  purposes 

S  63.704    Compll  ince  and  monitoring 
requlfwnents. 

(a)  For  owner  i  or  operators  of  an 
affected  soiuce  Ihat  are  using  add-on  air 
pollution  control  equipment  or  a  steam 
stripper  to  comply  wiA  §  63.703, 
paragraph  (b)  ol  this  section  identifies 
the  operating  pi  rameter  to  be  monitored 
to  demonstrate  ( :ontinuous  compliance. 
For  all  owners  ( r  operators  subject  to 

§  63.703,  except  §  63.703(b)  and  (h). 
regardless  of  th<  type  of  control 
technique  used,  paragraph  (c)  of  this 
section  identific  s  the  procediues  that 
must  be  fbllowe  d  to  demonstrate 
continuous  com  pliance  with  §  63.703. 

(b)  Establishing  a  limit  under 

§  63. 703(i)  and  pperating  parameter 
values.  The  owner  or  operator  of  an 
affected  source  {ubject  to  §  63.703 
except  §  63.7031))  and  (h),  shaU 


establish  the  operating  parameter  value 
to  be  monitored  for  compliance  as 
required  by  paragraph  (c)  of  this  section 
in  accordance  with  paragraphs  (b)(1) 
through  (b)(n)  of  this  section.  An 
owner  or  operator  subject  to  §  63  703(i) 
shall  establish  a  limit  as  required  in 
paragraph  (b)(ll)(ii)  of  this  section 

(1)  Except  as  allowed  by  paragraphs 
(b)(2),  (3).  (4),  (5),  or  (9)  of  this  section 
for  each  add-on  air  pollution  control 
device  used  to  control  solvent  HAP 
emissions,  the  owner  or  operator  shall 
fulfill  the  requirements  of  paragraph 
(b)(l)(i)  or  (ii)  of  this  section 

(i)  The  owner  or  operator  shall 
establish  as  a  site-specific  operating 
parameter  the  outlet  total  HAP  or  VOC 
concentration  that  demonstrates 
compliance  with  §63  703(c)(1),  (c)(2) 
(c)(4),  (e)(l)(i).  (f)(l)(i),  or  (i)  as 
appropriate,  or 

(ii)  The  owner  or  operator  shall 
establish  as  the  site-specific  operating 
parameter  the  control  device  efficiency 
that  demonstrates  compliance  with 
§63  703(c)(1),  (c)(4),  (e)(l)(i).  and 

mm 

(iii)  When  a  nonregenerative  carbon 
adsorber  is  used  to  comply  with 
§  63  703(c)(1),  the  site-specific  operating 
parameter  value  may  be  established  as 
part  of  the  design  evaluation  used  to 
demonstrate  initial  compliance 
(§63  705(c)(6))  Otherwise,  the  site- 
specific  operating  parameter  value  shall 
be  established  during  the  initial 
performance  test  conducted  according 
to  the  procedures  of  §  63  705(c)(1),  (2) 
(3).  or  (4) 

(2)  For  each  condenser  used  as  the 
add-on  air  pollution  control  device  to 
comply  with  §63  703(c),  (e)(l)(i), 
(f)(l)(i)  or  (i),  in  lieu  of  meeting  the 
requirements  of  §63  704(b)(1),  during 
the  initial  performance  test  conducted 
according  to  the  procedures  of 

§  63.705(c)(1).  (2),  or  (4),  the  owmer  or 
operator  may  establish  as  a  site-specific 
operating  parameter  the  maximum 
temperature  of  the  condenser  vapor 
exhaust  stream  and  shall  set  the 
operating  parameter  value  that 
demonstrates  compliance  with 
§  63.703(c).  (e)(l)(i),  (f)(l)(i)  or  (i)  as 
appropriate; 

(3)  For  each  thermal  incinerator,  in 
lieu  of  meeting  the  requirements  of 

§  63.704(b)(1),  during  the  initial 
performance  test  conducted  according 
to  the  procedures  of  §  63.705(c)(1),  (?) 
or  (4).  the  owner  or  operator  may 
establish  as  a  site-specific  operating 
parameter  the  minimum  combustion 
temperature  and  set  the  operating 
parameter  value  that  demonstrates 
compliance  vtrith  §  63.703(c).  (e)(l)(i).  or 
(n(l)(i).  as  appropriate. 


(4)  For  each  catalytic  incinerator,  in 
lieu  of  meeting  the  requirements  of 
§  63.704(bKl),  during  the  initial 
performance  test  conducted  according 
to  the  procedures  of  §  63.705(c)(1).  (2), 
or  (4).  the  owner  or  operator  may 
establish  as  site-specific  operating 
parameters  the  minimum  gas 
temperature  upstream  of  the  catalyst 
•   bed  and  the  minimum  gas  temperature 
difference  across  the  catalyst  bed.  and 
set  the  operating  parameter  values  that 
demonstrate  compUance  with 
§  63.703(c),  (e)(l)(i).  or  (0(l)(i).  as 
apjpropriate. 

l5)  For  each  nonregenerative  carbon 
adsorber,  in  Ueu  of  meeting  the 
requirements  of  §63. 704(b)(1),  the 
owner  or  operator  may  establish  as  the 
site-specific  operating  parameter  the 
carbon  replacement  time  interval,  as 
determined  by  the  maximum  design 
flow  rate  and  organic  concentration  in 
the  gas  stream  vented  to  the  carbon 
adsorption  system.  The  carbon 
replacement  time  interval  shall  be 
established  either  as  part  of  the  design 
evaluation  to  demonstrate  initial 
compUance  (§  63.705(c)(6)).  or  during 
the  initial  performance  test  conducted 
according  to  the  procedures  ctf 
§  63.705(c)(1).  (2).  (3).  or  (4). 

(6)  Each  owner  or  operator  venting 
solvent  HAP  emissions  from  a  source 
through  a  room,  enclosure,  or  hood,  to 
a  control  device  to  comply  with 
§63  703(c),  (e)(l)(i),  mm),  or  (i)  shall: 

(0  Submit  to  the  Administrator  with 
the  compliance  status  report  required  by 
§  63.9(h)  of  the  General  Provisions  a 
plan  that: 

(A)  Identifies  the  operating  parameter 
to  be  monitored  to  ensure  that  the    ■ 
capture  efficiency  measured  during  the 
initial  compliance  test  is  maintained; 

(B)  Discusses  why  this  parameter  is 
appropriate  for  demonstrating  ongoing 
compliance;  and 

(C)  Identifies  the  specific  monitoring 
procedures; 

(ii)  Set  the  operating  parameter  value, 
or  range  of  values,  that  demonstrate 
compliance  with  §  63.703(c),  (e)(l)Ci). 
(f)(l)(i).  or  (i),  as  appropriate:  and 

(iii)  Conduct  monitoring  in 
accordance  with  the  plan  submitted  to 
the  Administrator  unless  comments 
received  from  the  Administrator  require 
an  alternate  monitoring  scheme. 

(7)  For  each  baghouse  or  &bric  filter 
used  to  control  particulate  HAP 
emissions  in  accordance  with 
§  63.703(d)(2),  the  owner  or  operator 
shall  establish  as  the  site-specific 
operating  parameter  the  minimum 
ventilation  air  flow  rate  through  the 
inlet  duct  to  the  baghouse  «•  fobric  filter 
that  ensures  that  particulate  HAP  are 
being  captured  and  deliveied  to  the 
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control  device.  The  minimntn 
ventilation  air  flow  rate  is  to  be 
supported  by  the  engineering 
calculations  that  are  considered  part  of 
the  initial  performance  test,  as  required 
by  §  63.705(g)(2). 

(8)  Owmers  or  curators  subject  to 

§  63.704(b)(1),  (2).  (3).  (4).  (5).  (6),  or  (7) 
shall  calctilate  the  site-specific 
operating  parameter  value,  or  range  of 
values,  as  the  aridimetic  average  of  the 
maximum  and/or  minimum  operating 
parameter  values,  as  appropriate,  that 
demonstrate  compliance  with 
§  63.703(c),  (d),  (e),  (f)  or  (i)  during  the 
multiple  test  nins  required  by 
§  63.705(b)(2)  and  (b)(1).  or  during  the 
multiple  runs  of  other  tests  conducted 
as  allowed  by  paragraph  §63.704(b)(ll). 

(9)  For  each  solvent  recovery  device 
used  to  comply  with  §  63.703(c).  in  lieu 
of  meeting  the  requirements  of 
paragraph  (b)(1)  of  this  section,  the 
results  of  the  material  balance 
calculation  conducted  in  accordance 
with  §  63.705(c)(1)  may  serve  as  the  site- 
specific  operating  parameter  that 
demonstrates  compliance  with 

§  63.703(c). 

(10)  Owners  or  operators  complying 
with  the  provisions  of  §  63.703(g)  shall 
establish  the  site-specific  operating 
parameter  according  to  paragraph 
(b)(10)(i)  or  (ii)  of  this  section. 

(i)  Owners  or  operators  using  a  steam 
stripper  shall  establish  the  steam-to-feed 
ratio  as  the  site-specific  operating 
parameter,  except  as  allowed  in 
paragraph  (b)(10)(u)  of  this  section, 
according  to  the  following  criteria: 

(A)  The  minimum  operating 
parameter  value  shall  correspond  to  at 
least  the  fraction  removed  specified  in 
§e3.703(g)(l)(i)  and  be  submitted  to  the 
permitting  authority  for  approval  with 
the  design  specifications  required  by 

§  63.705(h)(1):  or 

(B)  The  minimum  operating 
parameter  value  shall  be  that  value  that 
corresponds  to  a  total  VOHAP  outlet 
concmtration  in  the  wastewater  of  less 
than  50  ppmw  as  determined  through 
tests  conducted  in  accordance  with 
§63.705(b)(9)  and  (h)(2);  or 

(C)  The  minimum  operating 
parameter  value  shall  be  the  value  that 
corresponds  to  at  least  the  fraction 
removed  specified  in  §63.705(g)(l)(i),  as 
demonstrated  through  tests  conduct^ 
in  acccmlance  with  §  63.705(b)(9)  and 
(h)(3). 

(ii)  Owners  or  operators  compljdng 
with  §  63.703(g)  through  the  use  of  a 
steam  stripper  or  any  other  control         ^ 
technique  may  establish  as  a  site- 
specific  operating  parameter  the  outlet 
total  VOHAP  omcentration  according  to 
the  folloMdng  criteria: 


(A)  The  minimum  operating 
parameter  value  shall  correspimd  to  at 
least  the  fraction  removed  specified  in 
§63.703(g)(i)(i)  and  be  submitted  to  the 
permitting  authority  for  approval  with 
the  design  specifications  required  bv 

§  63.705(h)(1);  or 

(B)  The  minimum  operating 
parameter  value  shall  be  a  total  VOHAP 
outlet  concentration  in  the  wastewater 
of  less  than  50  ppmw,  as  required  by 
§63.703(g)(l)(ii).  and  as  determined 
through  tests  conducted  in  accordance 
with  §63.705  (b)(9)  and  (h)(2);  or 

(C)  The  minimum  operating 
parameter  value  shall  be  the  value  that 
corresponds  to  at  least  the  fraction 
removed  specified  in  §63.705(g)(l)(i).  as 
demonstrated  through  tests  conducted 
in  accordance  with  §63.705  (b)(9)  and 
(h)(3). 

(11)  Compliance  provisions  for 
nonrepresentative  operating  conditions. 
(i)  TTie  owner  or  operator  of  an  affected 
source  may  conduct  multiple 
performance  tests  to  establish  the 
operating  parameter  value,  or  range  of 
values,  that  demonstrates  compliance 
with  the  standards  in  §63.703  during 
various  operatine  conditions. 

(ii)  To  establish  an  alternate  outlet 
concentration  limit  as  provided  in 
§  63.703(i),  the  owner  or  operator,  when 
the  coating  operation  is  not  occurring, 
shall  conduct  a  performance  test  using 
the  methods  in  §  63.705  for  determining 
initial  compliance  with  §  63.703  (c)(1) 
(e)(l)(i)  or  mm),  or  shall  collect  data 
bom  continuous  emission  monitors 
used  to  determine  continuous 
compliance  as  specified  in  §  63.704  (b) 
and  (c).  During  the  period  in  which  this 
limit  is  being  established,  the  control 
device  shall  be  operated  in  accordance 
vdth  good  air  pollution  control  practices 
and  in  the  same  manner  as  it  was 
operated  to  achieve  the  emission 
limitation  for  coating  operations. 
Owners  or  operators  choosing  to 
establish  such  an  alternative  shall  also 
comply  with  paragraphs  (b)(ll)(ii)  (A) 
and  (B)  of  this  section. 

(A)  The  owner  or  operator  shall     -> 
submit  the  alternate  outlet  HAP 
concentration  limit  within  180  days 
after  the  compliance  demonstration 
required  by  §  63.7  of  subpart  A.  to  the  ' 
Administrator,  as  required  by 
§63.707(k)(l). 

(B)  The  Administrator  will  approve  or 
disapprove  the  limit  proposed  in 
accordance  with  paragraph  (b)(ll)(ii)(A) 
of  this  section  within  60  days  of  receipt 
of  the  rep<Ht  required  by  §  63.707(k)(l). 
and  any  other  supplemental  information 
requested  by  the  Administrator  to 
suoDort  the  alternate  limit. 

ic)  Continuous  compliance 
monitoring.  Following  the  date  on 
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which  the  ii^tial  oomplianos    . 
demonstretion  is  completed,  continuous 
compliance  with  the  standards  shall  be 
demonstrated  as  outlined  in  paragraphs 
(c).  (d).  (e).  or  (f)  of  this  section. 

(l)(i)  Each  owner  or  operator  of  an 
affected  source  subject  to  §63.703  (c)(1), 
(c)(2).  (c)(3).  (c)(4).  (e)(lMi).  (0(1)0).  or 
(i)  of  this  subpart  shall  monitor  the 
applicable  parameters  specified  in 
paragraphs  (c)(3).  (4).  (5).  (6).  (7).  or  (9) 
of  this  section  depending  on  the  type  of 
control  technique  used,  and  shall 
monitor  the  parameters  specified  in 
paragraph  (c)(10)  of  this  section. 

(ii)  Each  owner  or  operator  of  an 
affected  source  subject  to  §  63.703(c)(5) 
of  this  subpart  shall  demonstrate 
continuous  compliance  as  required  by 
paragraph  (c)(8)  of  this  section. 

(iii)  Each  owner  or  operator  of  an 
a^cted  source  subject  to  §  63.703(d)(2) 
of  this  subpart  shall  demonstrate 
continuous  compliance  as  required  by 
paragraph  (e)  of  this  section. 

(iv)  Each  owner  or  operator  of  an 
affected  source  subject  to  §63.7Q3(g)  of 
this  subpart  shall  demonstrate 
continuous  compliance  as  required  by 
paragraph  (d)  of  this  section. 

(2)  Compliance  monitoring  shall  be 
subject  to  the  following  provisions. 

(i)  Except  as  allowed  by  paragraph 
(c)(3)(i)(C)  of  this  section.  ^1  continuous 
emission  monitors  shall  comply  with 
performance  specification  (PS)  8  or  9  in 
40  CFR  part  60.  appendix  B,  as 
appropriate  depending  on  whether 
volatile  organic  compound  (VCX)  or 
HAP  concentration  is  being  measured. 
The  requirements  in  appendix  F  of  40 
CFR  part  60  shall  also  be  followed.  In 
conducting  the  quarterly  audits  required 
by  appenchx  F,  owners  or  operators 
must  challenge  the  monitors  with 
compounds  representative  of  the 
gaseous  emission  stream  being 
controlled. 

(ii)  All  temperature  monitoring 
equipment  shall  be  installed,  calibrated, 
maintained,  and  operated  according  to 
the  manufacturer's  specifications.  TTie 
thennocouple  calibration  shall  be 
verified  or  replaced  every  3  months.  The 
replacement  shall  be  done  either  if  the 
owner  or  operator  chooses  not  to 
calibrate  the  thermocouple,  or  if  the 
thermocouple  cannot  be  properly 
calibrated. 

(iii)  If  the  effluent  from  multiple 
emission  points  are  combined  prior  to 
being  channeled  to  a  common  control 
device,  the  owner  or  operator  Is 
required  only  to  monitor  the  common 
control  device,  not  each  emission  point 

(3)  Ovmers  or  operators  complying 
with  §  63.703(c).  (e)(l)(i).  (f)(l)(i).  or  (i) 
through  the  use  of  a  control  device  and 
establishing  a  site-specific  operating 


parameter  in  accordance  with 
§  63.704(b)(1)  sh4ll  fulfiU  the 
requirements  of  paragraphs  (c)(3)(i)  of 
this  section  and  faragraph  (c)(3)(ii).  (iii). 
(iv).  or  (v)  of  thisjsection.  as  appropriate, 
(i)  The  owner  (|r  operator  shall  install. 
caUbrate.  operate^  and  maintain  a 
continuous  emisiion  monitor. 

(A)  The  contini  lous  emission  monitor 
shall  be  used  to  i  leasure  continuously 
the  total  HAP  or  'CXZ  concentration  at 
both  the  inlet  am  the  outlet  whenever 
HAP  from  magne  ic  tape  manufactoring 
operations  are  ve  ited  to  the  control 
device,  if  continv  ous  compUance  is 
demonstrated  thi  sugh  a  percent 
efficiency  calcuh  tion  (§63.704(b)(l)(ii)); 
or 

(B)  The  contini  lous  emission  monitor 
shall  be  used  to  i  leasure  continuously 
the  total  outlet  H  VP  or  VOC 
concentration  wl  enever  HAP  bom 
magnetic  tape  mi  nufacturing  operations 
are  vented  to  the  control  device,  if  the  . 
provisions  of  §  6l704(b)(l)(i)  are  being 
used  to  determine  continuous 
compliance.         ! 

(Cj  For  owners  or  operators  using  a 
nonregenerative  ( arbon  adsorber,  in  lieu 
of  using  continue  us  emission  monitors 
as  specified  in  p«  ragraph  (c)(3)(i)  (A)  or 
(B)  of  this  sectioi ,  the  owner  or  operator 
may  use  a  portab  e  monitoring  device  to 
monitor  total  HA  » or  VOC 
concentration  at  the  inlet  and  outlet,  or 
outlet  of  the  carbpn  adsorber,  as 
appropriate. 

(1)  The  monito  ing  device  shall  be 
calibrated,  operai  ed,  and  maintained  in 
accordance  with  he  manufacturer's 
specifications. 

(2)  The  monito  ing  device  shall  meet 
the  requirements  of  part  60.  appendix  A, 
method  21,  secti<  ns  2,  3, 4.1, 4.2,  and 
4.4.  For  the  purpi  >ses  of  paragraph 
(c)(3)(i)(C)  of  Ihia section,  the  words 
"leak  definition"  in  method  21  shall  be 
the  outlet  concen  Lration  determined  in 
accordance  with  )  63.704(b)(1).  The 
calibration  gas  smll  either  be 
representative  of  Ihe  compoimds  to  be 
measured  or  shal  be  methane,  and  shall 
be  at  a  concentra  ion  associated  with 
125  percent  of  thi  s  expected  organic 
compound  concentration  level  for  the 
carbon  adsorber  dutlet  vent. 

(3)  The  probe  inlet  of  the  monitoring 
device  shall  be  placed  at  approximately 
the  center  of  the  tarbon  adsorber  outlet 
vent.  The  probe  aiall  be  held  there  for 
at  least  5  minute^  during  which  flow 
into  the  carbon  adsorber  is  expected  to 
occur  The  maxir  lum  reading  during 
that  period  shall  )e  used  as  the 
measurement. 

(ii)  If  complyin  5  with  §63.703  (c)(1), 
{c)(3),  {c)(4).  (e)(l  (i),  (0(l)(i).  or  (i) 
through  the  use  do  a  carbon  adsorption 
system  with  a  common  exhaust  stack  for 


aU  of  the  carbon  vessels,  the  owner  or 
operator  shall  not  operate  the  control 
device  at  an  average  control  efficiency 
less  than  that  required  by  §  63.703  (c)(1). 
(c)(3),  {c)(4).  (e)tl)(i).  or  (f)(l)(i)  or  at  an 
average  outlet  concentration  exceeding 
the  site-specific  operating  parameter 
value  or  Uiat  required  by  §  63.703(i),  for 
three  Consecutive  adsorption  cycles. 
Operation  in  this  manner  shall 
constitute  a  violation  of  §63.703  (c)(1). 
(c)(3).  (c)(4).  (e)(l)(i).  (f)(l)(i).  or  (i). 

(iii)  If  complying  with  §63.703  (c)(1), 
(c)(3).  (c)(4).  (e)(l)(i).  (0(l)(i).  or  (i) 
through  the  use  of  a  carbon  adsorption 
system  with  individual  exhaust  stacks 
for  each  of  the  multiple  carbon  adsorber 
vessels,  the  owner  or  operator  shall  not 
operate  any  carbon  adsorber  vessel  at  an 
average  control  efficiency  less  than  that 
required  by  §63.703  (c)(1),  (c)(3).  (c)(4). 
(e)(l)(i),  or  (f)(l)(i).  or  at  an  average 
outlet  concentration  exceeding  the  site- 
specific  operating  parameter  value  or 
that  required  by  §63.703(i),  as 
calculated  daily  using  a  3-day  rolling 
average.  Operation  in  this  manner  shall 
constitute  a  violation  of  §  63.703  (c)(1), 
(c)(3),  (c)(4).  (e)(l)(i),  (0(l)(i).  or  (i). 

(iv)  If  complying  with  §63.703  (c)(1), 
(c)(2).  (c)(3).  {c)(4),  (e)(l)(i).  (f)(l)(i),  or 
(i)  through  the  use  of  any  control  device 
other  than  a  carbon  adsorber,  the  owner 
or  operator  shall  not  operate  the  control 
device  at  an  average  control  efficiency 
less  than  that  required  by  §  63.703  (c)(1). 
(c)(3).  (c)(4).  (e)(l)(i).  or  (f)(l)(i).  or  at  an 
average  outlet  concentration  exceeding 
the  site-specific  operating  parameter 
value  or  that  required  by  §  63.703(c)(2) 
or  (i).  as  calculated  for  any  3-hour 
period.  Operation  in  this  manner  shall 
constitute  a  violation  of  §63.703  (c)(1). 
(c)(2).  (c)(3).  (c)(4),  (e)(l)(i).  (n(l)(i),  or 
(i). 

(v)  If  complying  with  §63.703(c)(l) 
through  the  use  of  a  nonregenerative, 
carbon  adsorber,  in  lieu  of  the 
requirements  of  paragraphs  (c)(3)  (ii)  or 
(iii)  of  this  section,  the  owner  or 
operator  may: 

(A)  monitor  the  VOC  or  HAP 
concentration  of  the  adsorber  exhaust 
daily  or  at  intervals  no  greater  than  20 
percent  of  the  design  carbon 
replacement  interval,  whichever  is 
greater;  operation  of  the  control  device 
at  a  HAP  or  VOC  concentration  greater 
than  that  determined  in  accordance 
with  §63.704(b)(l)(iii)  shall  constitute  a 
violation  of  §63.703  (c)(1).  (e)(l)(i).or 
mm);  or 

(B)  replace  the  carbon  in  the  carbon 
adsorber  system  with  fresh  carbon  at  a 
regular  predetermined  time  interval  as 
determined  in  accordance  with 

§  63.704(b)(5);  failure  to  replace  the 
carbon  at  this  predetermined  time 
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mterval  shall  constitute  a  violation  of 
.    §63  •'03  (c)(1).  (e)(l)(i),  or  (0(1)0). 
4)  t  iwners  or  operators  complyine 
wi'h  §  63  703  (c)(1).  (c)(3),  (c)(4), 
e)(l)(i).  (f)(l)(i).  or  (i)  through  the  use 
of  a  condenser  as  the  add-on  air 
pollution  control  device,  and 
demonstratmg  comphance  in 
accordance  with  §  63  704(b)(2).  shall 
mstall  cahbrate.  operate,  and  maintain 
a  thermoi  ouple  to  measure 
continuously  the  temperature  of  the 
•  ondenser  vapor  Jexhaust  stream 
whenever  HAP  trom  magnetic  tape 
manufacturing  operations  are  vented  to 
»he  control  device  Operation  of  the 
lontrol  device  at  an  average  vapor 
exhaust  temperature  greater  than  the 
site  sperific  operating  parameter  value 
or  values  established  in  accordance  with 
§  63  704(b)(2)  for  any  3-hour  period 
shall  constitute  a  violation  of  §63.703 
0(1).  (c)(3),  (c)(4),  (e)(l)(i).  (0(1  )(i)  or 
i) 

(5)  Owners  or  operators  complying 
with  §63  703  (c)(1).  (c)(2),  (c)(3).  (c)(4). 
(e)(l)(i).  or  (0(l)(i)  through  the  use  of  a 
thermal  incinerator  and  demonstrating 
compliance  in  a<  rordance  with 
§63  704(b)(3)  shaU  install,  calibrate, 
operate,  and  maintain  a  thermocouple  to 
measure  continuously  the  combustion 
temperature  whenever  HAP  fitim 
magnetic  tape  manufacturing  operations 
are  vented  to  the  coiHrol  device. 
OpcraUon  of  the  controldevice  at  an 
average  fombustion  temperature  less 
than  the  operating  parameter  value  or 
values  established  in  accordance  with 
§  63  704(b)(3)  for  any  3-hour  period 
shall  constitute  a  violation  of  §  63.703 
c)(l)  {c)(2)  (c)(3).  (c)(4),  (e)(l)(i).  or 
0(l)(i) 

(6)  Owners  or  operators  complying 
with  §63  703  (c)(1),  (c)(2),  (c)(3),  (c)(4). 
(e)(1){i),  or  (0(l)(i)  through  the  use  of  a 
catalytic  incinerator  and  demonstrating 
■  f  omphance  in  a-  rordance  with 
§63  704(b)(4)  shall  install,  calibrate, 
operate,  and  maintain  a  thermocouple  to 
measure  continuously  the  gas 
temperature  both  upstream  and 
downstream  of  the  catalyst  bed 
whenever  HAP  from  magnetic  tape 
,  manufacturing  operations  are  vented  to 
the  control  devire.  Operation  of  the 
lontrol  device  at  an  average  upstream 
^as  temperature,  or  at  an  average  gas 
temperature  difference  across  the 
catalyst  bed,  less  than  the  operating 
parameter  values  established  in 
ac  t  ordaiTce  with  §  63  704(b)(4)  for  any 
3-hour  period  shall  constitute  a 
violation  of  §63  703  (c)(1).  (c)(2).  (c)(3). 
(c)(4).  (e)(l)(i),  or  (0(l)(i). 

(7)  Owners  or  operators  complying 
with  §63  703  (c)(1),  (c)(2),  (c)(3),  (c)(4). 
(e)(l){i).  (n(l)(i).  or  (i)  by  capturing 
emissions  through  a  room,  enclosure,  or 


hood  shall  install,  calibrate,  operate, 
and  maintain  the  instrumentation 
necessary  to  measure  continuously  the 
site-specific  operating  parameter 
established  in  accordance  with 
§  63  704(b)(6)  whenever  HAP  from 
magnetic  tape  manufacturing  operations 
are  vented  through  the  capture  device. 
Operation  of  the  capture  device  at  an 
average  value  greater  than  or  less  than 
(as  appropriate)  Uie  operating  parameter 
value  estabUshed  in  accordance  with 
§  63.704(b)(6)  for  any  3-hour  period 
shall  constitute  a  violation  of  §  63.703 
(c)(1).  (c)(2),  (c)(3).  (c)(4).  (e)(l)(i). 
(0(l)(i).  or  (i). 

(8)  The  owner  or  operator  of  an 
affected  source  complying  with 
§  63.703(c)(5)  shall  demonstrate 
continuous  compliance  by  using  a 
coating  that  has  a  HAP  content  of  no 
greater  than  0.18  kilograms  of  HAP  per 
hter  of  coating  sofids,  as  measured  in 
accordance  with  §63.705(c)(5j,  and  by 
maintaining  and  reporting  the  records 
required  by  §§  63.706(0  and  63.707(e) 
and  (i)(2). 

(9)  For  owners  or  operators  complyine 
with  §  63.703  (c)(1),  (c)(3),  or  (c)(4) 
through  the  use  of  a  solvent  recovery 
device  and  demonstrating  initial 
comphance  in  accordance  with  the 
provisions  of  §63  705(c)(1).  continuous 
compliance  shall  be  demonstrated  using 
procedures  in  §63  705(c)(1)  and  through 
the  recordkeeping  and  reporting 
requirements  of  §§  63  706(d).  63.707(d) 
and  63.707(i)(5).  The  provisions  of 
§  63.8(b)  (2)  and  (3),  (c),  (d),  (e),  (0.  and 
(g)  (1),  and  (2)  of  subpart  A  do  not 

apply 

(10)  The  owner  or  operator  of  an 
affected  emission  point  using  a  vent 
system  that  contains  bypass  lines  (not 
including  equipment  such  as  low  leg 
drains,  high  point  bleeds,  analyzer 
vents,  open-ended  valves  or  lines,  and 
pressure  relief  valves  needed  for  safety 
purposes)  that  could  potentially  divert  a 
vent  stream  away  from  the  control 
device  used  to  comply  with  §  63.703 
(eld),  (c)(2),  (c)(3),  (c)(4),  (e)(l)(i), 
(n(l)(i).  or  (i)  shall. 

(i)  Install,  calibrate,  maintain,  and 
operate  a  flow  indicator  that  provides  a 
record  of  vent  stream  flow  at  least  once 
every  15  minutes;  records  shall  be 
generated  as  specified  in  § 63.706(c)(1); 
and  the  flow  indicator  shall  be  installed 
at  the  entrance  to  any  bypass  line  that 
could  divert  the  vent  stream  away  from 
the  control  device  to  the  atmosphere;  or 

(ii)  Secure  any  bypass  line  valve  in 
the  closed  position  with  a  car-seal  or  a 
lock-and-key  type  configuration;  a 
visual  inspection  of  the  seal  or  closure 
mechanism  shall  be  performed  at  least 
once  every  month  to  ensure  that  the 
valve  is  maintained  in  the  closed 


position  and  the  vent  stream  is  not 
diverted  throudi  the  Wpass  line;  or 

(iii)  Ensure  that  any  bypass  line  valve 
is  in  the  closed  position  through 
continuous  monitoring  of  valve 
position,  the  monitoring  system  shall  be 
inspected  at  least  once  every  month  to 
ensure  that  it  is  functioning  properly  or 

(iv)  Use  an  automatic  shutdown 
system  in  which  any  HAP-emitting 
operations  are  ceased  when  flow  &t)m 
these  operations  is  diverted  away  from 
the  control  device  to  any  bypass  line; 
the  automatic  system  shall  be  inspected 
at  least  once  every  month  to  ensure  tiiat 
it  is  functioning  properly. 

(d)  Ownera  or  operators  complyine 
with  §  63.703(g)  shall  demonstrate 
continuous  compliance  in  accordance 
with  paragraph  (d)(1)  or  (d)(2)  of  this 
section. 

(1)  An  ovmer  or  operator  that 
established  the  steam-to-feed  ratio  as  the 
site-specific  operating  parameter  in 
accordance  witii  §63.704(b)(10)(i)  shall 
continuously  measure  the  steam-to-feed 
ratio  whenever  HAP-containing 
wastewater  bom  magnetic  tape 
manufacturing  operations  is  being  fed  to 
the  steam  stripper.  Operation  of  the 
steam  stripper  at  a  steam-to-feed  ratio 
less  than  the  operating  parameter  value 
or  values  estabUshed  in  accordance  with 
§  63.704(b)(10)(i)  for  any  3-hour  period 
shall  constitute  a  violation  of 
§  63.703(g). 

(2)  An  owner  or  operator  that 
established  the  total  outlet  VOHAP 
concentration  of  the  wastewater 
discharge  as  the  site-specific  operating 
parameter  in  accordance  with 
§63.704(b)(10)(ii)  shall  measure  the 
total  VOHAP  concentration  of  the 
wastewater  discharge  once  per  month. 
Operation  of  the  control  device  at  an 
outiet  VOHAP  concentration  greater 
than  the  operating  parameter  value  or 
values  established  in  accordance  with 
§  63.704(b)(lO)(ii)  for  any  month  shall 
constitute  a  violation  of  §  63.703(g). 

(e)  Owners  or  operators' complyine 
with  §  63.703(d)(2)  of  tills  subpart 
through  the  use  of  a  baghouse  or  fabric 
filter  shall  perform  visible  emission 
testing  each  day  that  particulate  HAP 
transfer  occurs,  using  the  procedures  in 
§  63.705(b)(10).  Owners  or  operators 
shall  also  install,  cahbrate,  and  operate 
.the  instrumentation  necessary  to 
continuously  monitor  the  ventilation  air 
flow  rate  in  the  inlet  duct  to  the 
baghouse  or  fabric  filter  whenever    - 
particulate  HAP  tiansfer  occurs.  The 
occurrence  of  visible  emissions  shall 
constitute  a  violation  of  §63. 703(d)(2). 
and  the  operation  of  the  baghouse  or 
fabric  filter  at  a  flow  rate  less  than  the 
value  or  values  estabUshed  in 
accordance  with  §  63.704(b)(7)  for  any 
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3-hour  period  shall  constitute  a 
violation  of  §  63.703(d)(2). 

(0  An  owner  or  operator  who  uses  an 
air  pollution  control  device  not  listed  in 
§  63.704  to  comply  with  §  63.703(c). 
(e)(l)(i).  (0(l)(i).  or  (i).  or  a  device  other 
than  a  steam  stripper  to  comply  with 
§  63.703(g)  shall  submit  to  the 
Administrator  a  description  of  the 
device,  test  data  verifying  the 
perfonnance  of  the  device,  and 
appropriate  site-specific  operating 
parameters  that  will  be  monitored  to 
demonstrate  continuous  compUance 
with  the  standard.  The  monitoring  plan 
submitted  by  an  owner  or  operator  in 
accordance  with  this  paragraph  is 
subject  to  approval  by  the 
Administrator. 

f63.70S   Partarmance  test  mettwda  and 
procedure*  to  delMminc  initial  compOaice. 

(a)  Except  as  specified  in  §  63.70S(a) 
(1)  through  (3),  to  detennine  initial 
compliance  with  the  emission  limits 
under  §63.703  (c),  (d)(2).  (e)(1),  (l)(l), 
and  (g),  the  owner  or  operator  shall 
conduct  an  initial  performance 
demonstration  as  required  under  §  63.7 
using  the  procedures  and  test  methods 
listed  in  §63.7  and  §63.705.  If  multiple 
emission  points  are  vented  to  one 
common  control  device  to  meet  the 
requirements  of  §63.703  (c).  (d)(2), 
(e)(1).  and  (f)(1).  only  one  perfonnance 
test  is  required  to  demonstrate  initial 
compliance  for  that  group  of  emission 
points.  This  section  ^so  contains  initial 
compliance  demonstration  procedures 
(other  than  testing)  for  owners  or 
operators  subject  to  §63.703  (c),  (d)(1). 
(e)(l)(ii).  (0(l)(ii),  and  (g). 

(1)  A  control  device  (not  enclosure) 
used  to  comply  with  §  63.703  (c),  (e).  or 
(f)  does  not  need  to  be  tested  if  each  of 
the  following  criteria  are  met: 

(i)  It  is  used  to  control  gaseous  HAP 
emissions  from  an  existing  affected 
source; 

(ii)  It  is  operating  prior  to  March  11, 
1994: 

(iii)  It  is  equipped  with  continuous 
emission  monitors  for  determining  inlet 
and  outlet  total  HAP  or  VCX: 
concentration,  such  that  a  percent 
efficiency  can  be  calculated:  and 

(iv)  The  continuous  emission 
monitore  are  used  to  demonstrate 
continuous  compliance  in  accordance    ' 
with§63.704(c)(3)(i). 


(2)  The  own  n  or  operator  is  not 
required  to  conduct  an  initial 
perfonnance  tAst  if  the  requirements  of 
§  63.7(e)(2)(iv;  or  §  63.7(h)  are  met 

(3)  An  own<  r  or  operator  is  not 
required  to  coi  iduct  an  initial 
performance  t(  st  for  a  capture  device 
when: 

(i)  The  roon ,  enclosure,  or  vent  was 
previously  tes  ed  to  demonstrate 
compliance  w  th  subpart  SSS  of  part  60; 
and 

(ii)  Suffidei  t  data  were  gathered 
during  the  test  to  establish  operating 
parameter  vah  es  in  accordance  with 
§  63.704(b)(6)  i).  (ii).  and  (iii). 

(b)  When  an  initial  compliance 
demonstration  is  required  by  this 
subpart,  the  pi  scedures  in  paragraphs 
(b)(1)  through  b)(10)  of  this  section 
shall  be  used  i  i  determining  initial 
compliance  w  th  the  provisions  of  this 
subpart.  j 

lod  24  of  appendix  A  of 
I  to  determine  the  VOC 

igs.  If  it  is  demonstrated 
jon  of  the  Administrator 
ig  formulation  data  are 
>A  Method  24  results, 
may  be  used.  In  the 
i:onsistency  between  an 
EPA  Method  2f  test  and  an  affected 
source's  formuiation  data,  the  EPA 
j  will  govern.  For  EPA 
coating  sample  must  be 
taken  into  a  1-liter 
ition  and  time  such 
^     will  be  representative  of 
the  coating  apjllied  to  the  base  substrate 
(i.e..  the  samp^  shall  include  any 
dilution  solvent  or  other  VOC  added 
during  the  max  ufiacturing  process).  The 
container  musl  be  tightly  sealed 
immediately  af  er  the  sample  is  taken. 
Any  solvent  orother  VOC  added  after 
the  sample  is  tAken  must  be  measured 
and  accounted  jfor  in  the  calculations 
that  use  EPA  Method  24  results. 

(2)  Formulation  data  is  used  to 
determine  the  HAP  content  of  coatings. 

(3)  Either  EPK  Method  18  or  EPA 
Method  25  A  o^appendix  A  of  part  60, 
as  appropriate  to  the  conditions  at  the 
site,  shall  be  u«d  to  determine  HAP  or 
VOC  concentration  of  air  exhaust 
streams  as  requ  ired  by  §  63.705(c).  The 
owner  or  opera  :or  shall  submit  notice  of 
the  intended  te  it  method  to  the 
Administrator  or  approval  along  with 

of  the  performance  test 
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selection  shall  be  based  on 
consideration  of  the  diversity  of  organic 
species  present  and  their  total 
concentration  and  on  consideration  of 
the  potential  presence  of  interfering 
gases.  Except  as  indicated  in  paragraphs 
(b)(3l  (i)  and  (ii)  of  this  section,  the  test 
shall  consist  of  three  separate  nms,  each 
lasting  a  minimum  of  30  minutes. 

(i)  When  either  EPA  Method  18  or 
EPA  Method  25A  is  to  be  used  in  the 
determination  of  the  efficiency  of  a 
fixed-bed  carbon  adsorption  system 
with  a  common  exhaust  stack  for  all  the 
individual  carbon  adsorber  vessels 
pursuant  to  §  63.705(c)  (2)  or  (4),  the  test 
shall  consist  of  three  separate  runs,  each 
coinciding  with  one  or  more  complete 
sequences  through  the  adsorption  cycles 
of  all  of  the  individual  carbon  adsorber 
vessels. 

(ii)  When  either  EPA  Method  18«r 
EPA  Method  25A  is  to  be  used  in  the 
determination  of  the  efficiency  of  a 
fixed-bed  carbon  adsorption  system 
with  individual  exhaust  stacks  for  each 
carbon  adsorber  vessel  pursuant  to 
§  63.705(c)  (3)  or  (4).  each  carbon 
adsorber  vessel  shall  be  tested 
individually.  The  test  for  each  carbon 
adsorber  vessel  shall  consist  of  tlwee 
separate  runs.  Each  run  shall  coincide 
with  one  or  more  complete  adsorption 
cycles. 

(4)  EPA  Method  1  or  lA  of  appendix 
A  of  part  60  is  used  for  sample  and 
velocity  traverses. 

(5)  EPA  Method  2,  2A,  2C,  or  2D  of 
appendix  A  of  part  60  is  used  for 
velocity  and  volumetric  flow  rates. 

(6)  EPA  Method  3  of  appendix  A  of 
part  60  is  used  for  gas  analysis. 

(7)  EPA  Method  4  of  appendix  A  of 
part  60  is  used  for  stack  gas  moisture. 

(8)  EPA  Methods  2.  2A.  2C.  2D,  3,  and 
4  shall  be  performed,  as  applicable,  at 
least  twice  during  each  test  period. 

(9)  Wastewater  analysis  shall  be 
conducted  in  accordance  with 
paragraph  (b)(9)(i)  or  (b)(9)(ii)  of  this 
section. 

(i)  Use  Method  305  of  40  CFR  part  63, 
appendix  A  and  the  equations  in 
paragraphs  (b)(9)(i)  (A)  and  (B)  of  this 
section  to  determine  the  total  VOHAP 
concentration  of  a  wastewater  stream. 

(A)  The  following  equation  shall  be 
used  to  calculate  the  VOHAP 
concentraticm  of  an  individually 
speciated  HAP 


760     T. 
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where: 

C,  =  VOHAP  concentration  of  the 

individually-speciated  organic  HAP 

m  the  wastewater,  parts  per  million 

by  weight. 
Cc  =  Concentration  of  the  organic  HAP 

(i)  in  the  gas  stream,  as  measured  by 

Method  305  of  appendix  A  of  this 

part,  parts  per  million  by  volume  on 

a  dry  basis. 
M.  =  Mass  of  sample,  from  Method  305 

of  appendix  A  of  this  part. 

milligrams. 
MW  =  Molecular  weight  of  the  organic 

HAP  (i).  grams  per  gram-mole. 
24.055  =  Ideal  gas  molar  volume  at  293° 

Kelvin  and  760  millimeters  of 

mercury,  liters  per  gram-mole. 
P  =  Barometric  pressure  at  the  time  of 

sample  analysis,  millimeters 

mercury  absolute. 
760  =  Reference  or  standard  pressure, 

millimeters  mercury  absolute. 
293  =  Reference  or  standard 

temperature,  "Kelvin. 
T,  =  Sample  gas  temperature  at  the  time 

of  sample  analysis,  "Kelvin, 
t  =  Actual  purge  time,  from  Method  305 

of  appendix  A  of  this  part,  minutes. 
I,  =  Actual  purge  rate,  from  Method  305 

of  appendix  A  of  this  part,  liters  per 

minute. 
10'  =  Conversion  factor,  milligrams  per 
-    gram. 

(B)  Total  VOHAP  concentration 
(stream)  can  be  determined  by  summing 
the  VOHAP  concentrations  of  all 
individually  speciated  organic  HAP  in 
the  wastewater 


"stream 


1=1 


where" 

CMirMn=Total  VOHAP  concentration  of 
wastewater  stream. 

n=Number  of  individual  organic  HAP  (i) 
in  the  wastewater  stream. 

C.= VOHAP  concentration  of  individual 
organic  HAP  (i)  calculated 
according  to  the  procedures  in 
paragraph  (b)(9)(i)(  A)  of  this 
section. 

(ii)  Use  a  test  method  or  results  from 
a  test  method  that  measures  organic 
HAP  concentrations  in  the  wastewater, 
and  that  has  been  validated  according  to 
section  5.1  or  5.3  of  Method  301  of 
appendix  A  of  this  part.  The  specific 
requirement  of  Method  305  of  appendix 
A  of  this  part  to  collect  the  sample  into 
polyethylene  glycol  would  not  be 
applicable. 

(A)  If  measuring  the  total  VOHAP 
concentration  of  the  exit  stream  in 
a. .  ordance  with  §§63.703{g){l){ij)  and 
63.705(h)(2).  the  concentrations  of  the 
mdividual  organic  HAP  measured  in  the 


water  shall  be  corrected  to  their 
concentrations  had  they  been  measured 
by  Method  305  of  appendix  A  of  this 
part.  This  is  done  by  multipl3ring  each 
concentration  by  the  compound-specific 
fraction  measured  factor  (Fm)  listed  in 
table  34  of  40  CFR  part  63.  subpart  G. 

(B)  If  measuring  the  total  HAP 
concentration  of  an  inlet  and  outlet 
wastewater  stream  to  demonstrate 
compliance  with  §63.703(g)(l)(i)  and 
following  the  procedures  of 
§  63.705(hM3).  the  concentrations  of  the 
individual  organic  HAP  measured  in  the 
water  do  not  need  to  be  corrected. 

(10)  EPA  Method  22  of  appendix  A  of 
part  60  is  used  to  determine  visible 
emissions.  Visible  emissions  testing 
shall  be  conducted  for  a  minimum  of  6 
minutes  during  a  time  when  particulate 
HAP  transfer,  as  defined  in  this  subpart, 
is  occurring. 

(c)  Initial  compliance  demonstrations. 
Except  as  stipulated  in  §  63.705(a),  each 
owner  or  operator  subject  to  the 
requirements  of  §  63.703(c)  must 
demonstrate  initial  compliance  with  the 
requirements  of  this  subpart  by 
following  the  procedures  of  paragraphs 
(c)(1).  (2),  (3).  (4).  (5),  or  (6)  and 
paragraph  (d)  of  this  section,  as 
applicable.  Each  owner  or  operator 
subject  to  §  63.703(d).  (e),  (0,  and  (g) 
must  demonstrate  initial  compliance 
with  the  requirements  of  this  subpart  by 
following  the  procedures  of  paragraphs 
(e).  (f).  (g).  and  (h)  of  this  section,  as 
appropriate. 

(1 )  To  demonstrate  initial  and 
continuous  compliance  with 
§  63.703(c)(1).  (c)(3).  or  (c)(4)  when 
emissions  bom  only  the  affected  coating 
operations  are  controlled  by  a  dedicated 
solvent  recovery  device,  each  owner  or 
operator  of  the  affected  coating 
operation  may  perform  a  liquid-liquid 
HAP  or  VOC  material  balance  over 
rolling  7-day  periods  in  lieu  of 
demonstrating  compliance  through  the 
methods  in  paragraphs  (c)(2),  (c)(3).  or 
(c)(4)  of  this  section.  Results  of  the 
material  balances  calculation  performed 
to  demonstrate  initial  compliance  shall 
be  submitted  to  the  Administrator  with 
the  notification  of  compliance  status 
required  by  §  63.9(h)  and  §  63.707(d). 
When  demonstrating  compliance  by  this 
procedure.  §  63.7(e)(3)  of  subpart  A  does 
not  apply.  The  amount  of  liquid  HAP  or 
VOC  applied  and  recovered  shall  be 
determined  as  discussed  in  paragraph 
(c)(l)(iii)  of  this  section  The  overall 
HAP  or  VOC  emission  reduction  (R)  is 
calculated  using  equation  1 


R  = 


M, 


IKm„-rs.] 
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xlOO        (Eq.l) 


(i)  The  value  of  RSi  is  zero  unless  the 
owner  or  operator  submits  the  following 
information  to  the  Administrator  for 
approval  of  a  measured  RSj  value  that  is 
greater  than  zero: 

(A)  Measurement  techniques;  and 

(B)  Documentation  that  the  measured 
value  of  RSi  exceeds  zero. 

(ii)  The  measurement  techniques  of 
paragraph  (c)(l)(i)(A)  of  this  section 
shall  be  submitted  to  the  Administrator 
for  approval  with  the  notification  of 
performance  test  required  under 
§  63.7(b). 

(iii)  Each  owner  or  operator 
demonstrating  compliance  by  the  test 
method  described  in  paragraph  (c)(1)  of 
this  section  shall: 

(A)  Measure  the  amount  of  coating 
applied  at  the  coater; 

(B)  Determine  the  VOC  or  HAP 
content  of  all  coating  applied  using  the 
test  method  specified  in  §  63.705(b)  (1) 
or  (2); 

(C)  Install,  calibrate,  maintain,  and 
operate,  according  to  the  manufacturer's 
specifications,  a  device  that  indicates 
the  amount  of  HAP  or  VOC  recovered  by 
the  solvent  recovery  device  over  rolling 
7-day  periods;  the  device  shall  be 
certified  by  the  manufacturer  to  be 
accurate  to  within  ±  2.0  percent,  and 
this  certification  shall  be  kept  on  record; 

(D)  Measure  the  amount  of  HAP  or 
VOC  recovered;  and 

(E)  Calculate  the  overall  HAP  or  VOC 
emission  reduction  (R)  for  rolling  7-day 
periods  using  Equation  1. 

(iv)  Compliance  is  demonstrated  if  the 
value  of  R  is  equal  to  or  greater  than  the 
overall  HAP  control  efficiency  required 
by  §  63.703  (c)(1).  (c)(3),  or  (c)(4) 

(2)  To  demonstrate  initial  compliance 
with  §63.703  (c)(1),  (c)(2).  (c)(3),  or 
(c)(4)  when  affected  HAP  emission 
points  are  controlled  by  an  emission 
control  device  other  than  a  fixed-bed 
carbon  adsorption  system  with 
individual  exhaust  stacks  for  each 
carbon  adsorber  vessel,  each  owner  or 
operator  of  an  affected  source  shall 
perform  a  gaseous  emission  test  using 
the  following  procedures. 

(i)  Construct  the  overall  HAP 
emission  reduction  system  so  that  all 
volumetric  flow  rates  and  total  HAP  or 
VOC  emissions  can  be  accurately 
determined  by  the  applicable  test 
methods  and  procedures  specified  in 
§63.705{b)(3)through(8). 

(ii)  Determine  capture  efficiency  from 
the  HAP  emission  points  by  capturing, 
venting,  and  measuring  all  HAP 
emissions  from  the  HAP  emission  i 


points.  During  a  perfbnnanoe  test,  the 
owner  or  operator  of  affected  HAP 
emission  points  located  in  an  area  with 
other  gaseous  emission  sources  not 
afiiocted  by  this  subpart  shall  isolate  the 
a%cted  HAP  emission  points  from  all 
other  gaseous  emission  points  by  one  of 
the  foUowing  methods: 

(A)  Build  a  temporary  total  enclosure 
(see  §  63.702)  around  the  affected  HAP 
emission  point(8);  or 

(B)  Shut  down  all  gaseous  emission 
points  not  afiiected  by  this  subpart  and 
continue  to  exhaust  fugitive  emissions 
from  the  affected  HAP  emission  points 
through  any  building  ventilatiiHi  system 
and  other  room  exhausts  such  as  chying 
ovens. 

All  ventilation  air  must  be  vented 
through  stacks  suitable  for  testing. 

(iii)  Operate  the  emission  control 
device  with  all  affected  HAP  emission 
points  connected  and  operating. 

(iv)  Determine  the  efficiency  (E)  of  the 
control  device  using  equation  2: 


tQ«CH-tQ.f.. 


E  = 


i3i 


lQb*c, 


(Eq.2) 


tsl 


(v)  Determine  the  efficiency  (F)  of  the 
capture  system  using  equation  3: 


SQdiC* 


F  =  - 


1=1 


tEq.3) 


(D)  the  air  passing  through  all  natural 
draft  openings  shall  flow  into  the 


(vi)  For  each  HAP  emission  point 
subject  to  §  63 .  703 ,  compliance  is 
demonstrated  if  either  of  the  folloMnng 
conditions  are  met: 

(A)  The  product  of  (E)x(F)  is  equal  to 
or  greater  than  the  overall  HAP  control 
efficiency  required  by  §  63.703(c)(1), 
(c)(3).  or  (cM4);  or 

(B)  When  the  owner  or  operator  is 
subject  to  §  63.703(c)(2),  the  value  of  F 
is  equal  to  1  and  the  value  of  C.j  at  the 
outlet  of  the  incinerator  is  demonstrated 
to  be  no  greater  than  20  ppmv  by 
compound,  on  a  dry  basis. 


(3)  To  demonstrate  compliance  with 
§  63.703(c)(1),  (i){3),  or  (c)(4)  when 
affected  HAP  ei  dssion  points  are 
controlled  by  a  ixed-bed  carbon 
adsorption  svsi  m  with  individual 
exhaust  stacks  I  >r  each  carbon  adsorber 
vessel,  each  owi  ler  or  operator  of  an 
affected  source  (hall  perform  a  gaseous 
emission  test  ui  ing  the  following 
procedures: 

(i)  Construct  the  overall  HAP 
emission  reduction  system  so  that  each 
volimietric  flow  rate  and  the  total  HAP 
mnissions  can  ne  acciirately  determined 
by  the  applicalxe  test  methods  and 
procedures  spe  lified  in  §  63.705(b)  (3) 
through  (8); 

(ii)  Assure  th  it  all  HAP  emissions 
from  the  affecte  d  HAP  emission  point(s) 
are  segregated  torn  gaseous  emission 
points  not  aifec  ted  by  this  subpart  and 
that  the  emissic  ns  can  be  captured  for 
measurement,  i  s  described  in 
§  63.705(c)(2)(i  )  (A)  and  (B); 

(iii)  Operate  he  emission  control 
device  with  all  Bfliected  HAP  emis«on 
points  connectfd  and  operating; 

(iv)  Determine  the  efficiency  (H«)  of 
each  individual  carbon  adsorber  vessel 
(v)  using  equation  4: 


H=^l^ 


HQhvChv 


Q.vf,v 


(Eq.4) 


(v)  Determini » the  efficiency  of  the 
carbon  adsorption  system  (H,ys)  by 
computing  the  average  efficiency  of  the 
individual  carbon  adsorber  vesseb  as 
weighted  by  th^  volumetric  flow  rate 
(Qhv)  of  eadi  individual  carbon  adsorber 
vessel  (v)  using  equation  5: 


IH.Q, 


H 


v=l 


$yi 


v=l 


(Eq.5) 


(vi)  Determine  the  efficiency  (F)  of  the 
capture  systeni  using  equation  (3). 

(vii)  ForeacI  HAP  emission  point 
subject  to  §63i703(c),  compliance  is 
demonstrated  f  the  product  of  (Htys)x(F) 
is  equal  to  or  g  reater  than  the  overall 
HAP  control  e  ficiency  required  by 
§63.703(c)(l),|c)(3),  or  (c)(4). 


.    i 


(4)  An  alternative  method  of 
demonstrating  compliance  with 
$  63.703(c)(1)  through  (c)(4)  is  the 
installation  of  a  total  enclosure  around 
the  affected  HAP  emission  point(s)  and 
the  ventilation  of  all  HAP  emissions 
from  the  total  enclosure  to  a  control 
device  with  the  efficiency  or  outlet 
concentration  specified  in  paragraph 
(c)(4)(iii)  of  this  section.  If  this  method 
is  selected,  the  compliance  test  methods 
described  in  paragraphs  (c)(1),  (c)(2J, 
and  (c)(3)  of  this  section  are  not 
required.  Instead,  each  owner  or 
operator  of  an  a^cted  source  shall: 

(i)  Demonstrate  that  a  total  enclosure 
is  installed.  An  enclosure  that  meets  the 
requirements  in  paragraphs  (c)(4)(i)  (A) 
through  (D)  of  this  section  shall  be 
considered  a  total  enclosure.  The  owner 
or  operator  of  an  enclosiu«  that  does  not 
meet  these  requirements  may  apply  to 
the  Administrator  for  approval  of  the 
enclosure  as  a  total  enclosure  on  a  case- 
by-case  basis.  The  enclosure  shall  be 
considered  a  total  enclosure  if  it  is 
demonstrated  to  the  satisfaction  of  the 
Administrator  that  all  HAP  emissions 
from  the  aHiected  HAP  emission  point(s) 
are  contained  and  vented  to  the  control 
device.  The  requirements  for  automatic 
approval  are  as  follows: 

(A)  Total  area  of  all  natural  draft 
openings  shall  not  exceed  5  percent  of 
the  total  surface  area  of  the  total 
enclosure's  walls,  floor,  and  ceiling; 

(B)  All  sources  of  emissions  within 
the  enclosure  shall  be  a  minimum  of 
four  equivalent  diameters  away  from 
each  natural  draft  opening, 

(C)  Average  inward  face  velocity  (FV) 
across  all  natural  draft  openings  shall  be 
a  minimum  of  3,600  meters  per  hour  as 
determined  by  the  following 
procedures: 

(1)  All  forced  makeup  air  ducts  and 
all  «diaust  ducts  are  constructed  so  that 
the  volumetric  flow  rate  in  each  can  be 
accurately  determined  by  the  test 
methods  and  procedures  specified  in 

§  63.705(b)  (4)  and  (5)-  volumetric  flow 
rates  shall  be  calculated  without  the 
adjustment  normalh  made  for  moisture 
content;  and 

(2)  determine  FV  by  equation  6 


~  2^^'m% 


1=1 


(Eq.6) 


enclosure  com  inuously.  If  FV  is  less 
than  or  equal  I  a  9,000  meters  per  hour. 


the  continuous  inward  flow  of  air  shall 
be  verified  by  continuous  observation 
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usmg  smoke  tubes,  streamers,  tracer 
gases,  or  other  means  approved  by  the 
Admmistrator  over  the  period  that  the 
volumetric  flow  rate  tests  required  to 
determine  FV  are  carried  out.  If  FV  is 
greater  than  9,000  meters  per  hour,  the 
direction  of  airflow  throu^  the  natural 
draft  openings  shall  be  presumed  to  be 
mward  at  all  times  without  verification. 

(n)  Determine  the  control  device 
efficiency  using  equation  (2)  or 
equations  (4)  and  (5),  as  applicable,  and 
the  test  methods  and  procedures 
speafied  in  §  63.705(b)  (3)  through  (8). 

(ui)  Be  in  compliance  if  either  of  die 
following  criteria  are  met: 

(A)  The  installation.of  a  total 
enclosure  is  demonstrated  and  the  value 
of  E  determined  from  equation  (2)  (or 
the  value  of  H,y.  determined  from 
equations  (4)  and  (5),  as  applicable)  is 


equal  to  or  ^ter  than  the  overall  HAP 
control  efficiency  required  by  $63,703 
(c)(1).  (c)(3),  or  (c)(4);  or 

(B)  lyhen  the  owner  or  operator  is 
subject  to  §  63.703(c)(2),  the  instaUation 
of  a  total  enclosure  is  demonstrated  and 
the  value  of  C,  at  the  outlet  of  the 
incinerator  is  demonstrated  to  be  no 
greater  than  20  ppmv  by  compound,  on 
a  drv  basis. 

(5)  To  demonstrate  initial  and 
continuous  compliance  with 
§  63.703(c)(5),  each  owner  or  operator  of 
an  affected  source  shall  determine  the 
mass  of  HAP  contained  in  the  coating 
per  volume  of  coating  solids  applied  for 
each  batch  of  coating  applied,  according 
to  the  procedures  of  paragraphs  (c)(5)  (i) 
throu^  (iii)  of  this  section.  If  a  batch  of 
coating  is  identical  to  a  previous  batch 
of  coating  applied,  the  original 


calculations  can  be  used  to  demonstrate 
the  compUance  of  subsequent  identical 
batches.  The  calculation  of  the  HAP 
content  of  the  coating  used  to 
demonstrate  initial  compliance  with 
§  63.703(c)(5)  shall  be  submitted  to  the 
Administrator  with  the  notification  of 
compliance  status  required  by  §  63.9(h) 
and  §  63.707(e).  When  demonstrating 
compliance  by  this  procedure, 
§  63.7(e)(3)  of  subpart  A  does  not  apply. 

(i)  Determine  the  weight  fraction  of 
HAP  in  each  coating  applied  using 
formulation  data  as  specified  in 
§  63.705(b)(2); 

(ii)  Determine  the  volume  of  coating 
solids  in  each  coating  applied  from  the 
facility  records;  and 

(iii)  Compute  the  mass  of  HAP  per 
voliune  of  coating  solids  by  equation  7- 


(Eq.7) 


(iv)  The  owner  or  operator  of  an 
affected  source  is  in  compliance  with 
§  63.703(c)(5)  if  the  value  of  G  is  less 
than  or  equal  to  0.18  kilogram  of  HAP 
per  liter  of  coating  solids  applied. 

(6)  When  nonregenerative  caibon 
adsorbers  are  used  to  comply  with 
§  63.703(c)(1).  the  owner  or  operator 
may  conduct  a  design  evaluation  to 
demonstrate  initial  compliance  in  lieu 
of  following  the  compliance  test 
procedures  of  paragraph  (c)  (1),  (2).  (3), 
or  (4)  of  this  section.  The  design 
evaluation  shall  consider  the  vent 
stream  composition,  constituent 
concentrations,  flow  rate,  relative 
humidity,  and  temperature,  and  shall 
estabUsh  the  design  exhaust  vent  stream 
organic  compound  concentration  level, 
capacity  of  the  carbon  bed,  type  and 
working  capacity  of  activated  carbon 
used  for  the  carbon  bed.  and  design 
carbon  replacement  interval  based  on 
the  total  carbon  working  capacity  of  the 
control  device  and  the  emission  point 
operating  schedule. 

(d)(1)  To  demonstrate  initial 
comphance  with  §  63.703(c)  when  hard 
piping  or  ductwork  is  used  to  direct 
HAP  emissions  from  a  HAP  source  to 
the  control  device,  each  owner  or 
operator  shall  demonstrate  upon  - 
inspection  that  the  criteria  of  paragraph 
(d)(l)(i)  and  paragraph  (d)(1)  (ii)  or  (iii) 
are  met 

(i)  The  equipment  must  be  vented  to 
a  control  device. 

(ill  The  control  device  efficiency  (E  or 
H,y„  as  applicable)  determined  using 
equation  (2)  or  equations  (4)  and  (5). 
respectively,  and  the  test  methods  and 


procedures  specified  in  §  63.705(b)  (3) 
through  (8).  must  be  equal  to  or  greater 
than  the  overall  HAP  control  efficiency 
required  by  §63.703  (c)(1),  (c)(3),  or 
(c)(4),  or  the  outlet  concentration  must 
be  no  greater  than  20  ppmv  by 
compound,  on  a  dry  l»sis,  as  required 
by  §  63.703(c)(2). 

(iii)  When  a  nonregenerative  carbon 
adsorber  is  used,  the  ductwork  from  the 
afiiected  emission  point(s)  must  be 
vented  to  the  control  device  and  the 
carbon  adsorber  must  be  demonstrated, 
through  the  procedures  of  §  63.705(c) 
(1).  (2),  (3),  (4),  or  (6)  to  meet  the 
requirements  of  §  63.703(c)(1). 

(2)  To  demonstrate  initial  compUance 
with  provisions  for  mix  preparation 
equipment,  ovmers  or  operators  shall,  in 
addition  to  paragraph  (d)(1)  of  this 
section,  ensure  Uiat  covers  are  closed  at 
all  times  except  when  adding 
ingredients,  withdrawing  samples, 
transferring  the  contents,  or  making 
visual  inspection  when  sudi  activities 
cannot  be  carried  out  with  the  cover  in 
place.  Such  activities  shall  be  carried 
out  through  ports  of  the  minimima 
practical  size. 

(e)  To  demonstrate  initial  compliance 
with  §  63.703(e),  the  owner  or  operator 
of  a  wash  sink  subject  to  the  provisions 
of  this  standard  shall: 

(1)  If  complying  with 
§63.703(e)(l)(ii),  maintain  at  least  the 
required  minimum  &«eboard  ratio  at  all 
times;  or 

(2)  If  complying  with  §63.703(e)(l)(i), 
the  owner  or  operator  of  an  existing 
wash  sink  that  vents  emissions  from  the 
wash  sink  to  a  control  device  prior  to 


March  11, 1994  must  demonstrate  that 
the  control  device  is  at  least  95-percent 
efficient  in  accordance  with  §  63.705(c) 
(2).  (3).  (4).  or  (6);  or 

(3)  If  complying  with  §63.703(e)(l)(i), 
each  owner  or  operator  that  vents 
emissions  from  the  wash  sink,  through 
a  capture  device,  and  to  a  control  device 
starting  on  or  after  March  1 1 ,  1994,  must 
demonstrate  that  the  overall  HAP 
control  efficiency  is  at  least  88  percent 
using  the  test  methods  and  procedures 
in  §  63.705(c)  (2).  (3),  (4).  or  (6). 

(f)  To  demonstrate  initial  compliance 
with  §  63.703(f),  the  owner  or  operator 
shall: 

(1)  If  complying  with  §63.703(n(l)(ii). 
install  and  use  a  closed  system  for 
flushing  fixed  lines;  or 

(2)  If  complying  with  §63.703(f)(l)(i). 
each  owner  or  operator  that  vents 
emissions  from  the  flushing  operation, 
through  a  capture  device,  and  to  a 
control  device  must  demonstrate  that 
the  overall  HAP  control  efficiency  is  at 
least  95  percent  using  the  test  methods 
and  procedures  in  § 63.705(c)  (2),  (3). 
(4),  or  (6). 

(g)  To  demonstrate  initial  compliance 
with  §  63.703(d),  the  owner  or  operator 
shall: 

(1)  If  complying  with  §  63.703(d)(1), 
install  an  enclosed  transfer  device  for 
conveying  particulate  HAP,  and  use  this 
device,  following  manufacturer's 
specifications  or  other  written 
procedures  developed  for  the  device;  or 

(2)  If  complying  with  §63. 703(d)(2): 
(i)  Test  the  baghouse  or  fabric  filter  to 

demonstrate  that  there  are  no  visible 
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emissions  using  the  test  method  in 
§63.705(b)(10);and 

(ii)  provide  engineering  calculations 
in  accordance  with  §  63.707(h)  of  this 
subpart  with  the  performance  test 
results  required  by  §  63.7(g)(1)  and 
§  63.9(h)  of  subpart  A,  to  demonstrate 
that  the  ventilation  rate  from  the 
particulate  transfer  activity  to  the 
control  device  is  sufficient  for  capturing 
the  particulate  HAP. 

(h)  To  demonstrate  initial  compliance 
with  §  63.703(g).  the  owner  or  operator 
of  an  affected  source  shall  follow  the 
compliance  procedures  of  either 
paragraph  (h)(1),  paragraph  (h)(2),  or 
paragraph  (h)(3)  of  this  section. 

(1)  The  owner  or  operator  shall 
submit  to  the  permitting  authority  with 
the  notification  of  compliance  status 
required  by  § 63.9(h)  and  §63.707(0  the 
design  specifications  demonstrating  that 
the  control  technique  meets  the  required 
efficiency  for  each  HAP  compound.  For 
steam  strippers,  these  specifications 
shall  include  at  a  minimum:  feed  rate, 
steam  rate,  number  of  theoretical  trays, 
number  of  actual  trays,  feed 
composition,  bottoms  composition, 
overheads  composition,  and  inlet  feed 
temperature. 

(2)  The  owner  or  operator  shall 
demonstrate  the  compliance  of  a 
treatment  process  with  the  parts  per 
million  by  weight  (ppmw)  wastewater 
stream  concentration  limits  specified  in 
§63.703(g)(l)(ii)  by  measuring  the 
concentration  of  total  VOHAP  at  the 

-  outlet  of  the  treatment  process  using  the 
method  specified  in  §  63.705(b)(9)  (i)  or 
(ii).  A  minimum  of  three  representative 
samples  of  the  wastewater  stream 
exiting  the  treatment  process,  which  are 
representative  of  normal  flow  and 
concentration  conditions,  shall  be 
collected  and  analyzed.  Wastewater 
samples  shall  be  collected  using  the 
sampling  procedures  specified  in 
Method  25D  of  appendix  A  of  part  60. 
Where  feasible,  samples  shall  be  taken 
from  an  enclosed  pipe  prior  to  the 
wastewater  being  exposed  to  the 
atmosphere.  When  sampling  from  an 
enclosed  pipe  is  not  feasible,  a 
minimum  of  three  representative 
samples  shall  be  collected  in  a  manner 
that  minimizes  exposure  of  the  sample 
to  the  atmosphere  and  loss  of  organic 
HAP  prior  to  analysis. 

(3)  The  owner  or  operator  shall 
demonstrate  the  compliance  of  a 
treatment  process  with  the  HAP  fraction 
removed  requirement  specified  in 
§63.703(g)(l)(i)  by  measuring  the 
concentration  of  each  HAP  at  the  mlet 
and  outlet  of  the  treatment  process 
using  the  method  specified  in 

§  63.703(b)(9)  (i)  or  (ii)  and  the 


jHocedures  of  p«  ragraphs  (h)(3)  (i) 
through  (iii)  oft]  is  section. 

(i)  The  same  tc  st  method  shall  be  used 
to  analyze  the  w  istewater  samples  from 
both  the  inlet  an  1  outlet  of  the  treatment 
process. 

(ii)  The  HAP  n  lass  flow  rate  of  each 
individually  spe  :iated  HAP  compound 
entering  the  treat  ment  process  (Eb)  and 
exiting  the  treati  lent  process  (E.)  shall 
be  determined  b;  ^  computing  the 
product  of  the  fli  iw  rate  of  the 
wastewater  streapi  entering  or  exiting 
the  treatment  process,  and  the  HAP 
concentration  of  each  individual  HAP 
compound  of  th^  entering  or  exiting 
wastewater  strea  ns,  respectively. 

(A)  The  flow  r  ite  of  the  entering  and 
exiting  wastewal  er  streams  shall  be 
determined  usin  ;  inlet  and  outlet  flow 
meters,  respecti^  ely. 

(B)  The  averag  j  HAP  concentration  of 
each  individual  lAP  of  the  entering  and 
exiting  wastewaljer  streams  shall  be 
determined  accoi'ding  to  the  procedures 
specified  in  eithir  paragraph  (b)(9)(i)(A) 
or  (b)(9)(ii)(B)  ofjthis  section.  If 
measiuing  the  VpHAP  concentration  of 

in  accordance  with 
),  the  concentrations 
organic  VOHAP 
ater  shall  be  corrected 
ation  by  dividing  each 
tion  by  the 
c  fraction  measured 
factor  (Fm)  Ustedin  table  34  of  40  CFR 
part  63,  subpart  b- 

(C)  Three  grab'samples  of  the  entering 
wastewater  stream  shall  be  taken  at 
equally  spaced  time  intervals  over  a  1  - 
hour  period.  Eac  1 1-hour  period 
constitutes  a  nui ,  and  the  performance 
test  shall  consist  of  a  minimum  of  three 
runs. 

(D)  Three  graW  samples  of  the  exiting 
wastewater  streatn  shall  be  taken  at 
equally  spaced  t  me  intervals  over  a  1- 
hour  period.  Eac  1 1-hour  period 
constitutes  a  rim  ,  and  the  performance 
test  shall  consisi  of  a  minimum  of  three 
runs  conducted  )ver  the  same  3-hour 
period  at  which  iie  total  HAP  mass  flow 
rate  entering  the  treatment  process  is 
determined. 

(E)  The  HAP  r  lass  flow  rates  of  each 
individual  HAP  compound  entering  and 
exiting  the  treati  lent  process  are 
calculated  as  fol  ows 


an  individual 
§63.705(b)(9)(i)i 
of  the  individui 
measured  in  the 
to  a  HAP  concei 
VOHAP  concen 
compound-speci 


where: 

Eb  =  HAP  mass  flow  rate  of  an 
individually  speciated  HAP 
compound  entering  the  treatment 
process,  kilograms  per  hour 

Ea  =  HAP  mass  flow  rate  of  an 
individually  speciated  HAP 
compound  exiting  the  treatment 
process,  kilograms  per  hour. 

K  =  Density  of  the  wastewater  stream, 
kilograms  per  cubic  meter. 

Vbp  =  Average  volumetric  flow  rate  of 
wastewater  entering  the  treatment 
process  during  each  run  p,  cubic 
meters  per  hour. 

Vim  =  Average  volumetric  flow  rate  of 
wastewater  exiting  the  treatment     ^ 
process  during  each  run  p,  cubic 
meters  per  hour. 

Chp  =  Average  HAP  concentration  of  ai. 
individually  speciated  HAP  in  the 
wastewater  stream  entering  the 
treatment  process  during  each  run 
p,  parts  per  million  by  weight. 

Cap  =  Average  HAP  concentration  of  an 
individually  speciated  HAP  in  the 
wastewater  stream  exiting  the 
treatment  process  during  each  run 
p,  parts  per  million  by  weight 

n  =  Number  of  runs, 
(iii)  The  fraction  removed  across  the 

treatment  prociess  for  each  individually 

speciated  HAP  compound  shall  be 

calculated  as  follows: 

where 

Fr  =  Fraction  removed  for  an 
individually  speciated  HAP 
compound  of  the  treatment  process 
Eb  =  HAP  mass  flow  rate  of  an 
individually  speciated  HAP 
compound  entering  the  treatment 
process,  kilogram  per  hour 
Ea  =  HAP  mass  flow  rate  of  an 
individually  speciated  HAP 
compound  exiting  the  treatment 
process,  kilograms  per  hour, 
(i)  Startups  and  shutdowns  are  normal 
operation  for  this  source  category 
Emissions  from  these  activities  are  to  be 
included  when  determining  if  the 
standards  specified  in  §63.703  are  being 
attained 

(j)  An  owner  or  operator  who  uses 
compUance  techniques  other  than  those 
specified  in  this  subpart  shall  submit  a 
description  of  those  compliance 
procedures,  subject  to  the 
Administrator's  approval,  in  accordance 
with  §63.7(0  of  subpart  A. 

§63.706    Recordkeeping  requirements, 
(a)  Except  as  stipulated  in  §63.703 
(b).  (c)(5).  and  (h)  the  owner  or  operator 
of  a  magnetic  tape  manufacturing 
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operation  subject  to  this  subpart  shall 
fulfill  all  applicable  recordkeeping 
requirements  in  §63.10  of  subpart  A,  as 
outlined  in  Table  1. 

(b)  The  owner  or  operator  of  an 
affected  source  subject  to  this  subpart 
that  is  also  subject  to  the  requirements 
of  §  63.703(e)(l)(ii)  (a  minimum 
freeboard  ratio  of  75  percent),  shall 
record  whether  or  not  the  minimum 
freeboard  ratio  has  been  achieved  every 
time  that  HAP  solvent  is  added  to  the 
wash  sink.  A  measurement  of  the  actual 
ratio  is  not  necessary  for  each  record  as 
long  as  the  owner  or  operator  has  a 
reliable  method  for  making  the  required 
determination.  Tor  example,  the  record 
may  be  made  by  comparing. the  HAP 
solvent  level  to  a  permanent  mark  on 
the  sink  that  corresponds  to  a  75  percent 
fi«eboard  ratio.  A  HAP  solvent  level  in 
the  sink  higher  than  the  mark  would 
indicate  the  minimum  ratio  has  not 
been  achieved. 

(c)  The  owner  or  operator  of  an 
affected  soimx  subject  to  this  subpart 
that  is  subject  to  the  requirements  of 
§63.704(c)(10)  shall: 

(1)  If  complying  with 
§63.704(c)(l0)(i;,  maintain  hourly 
records  of  whether  the  flow  indicator 
was  operating  and  whether  flow  was 
detected  at  any  time  during  the  hour,  as 
well  as  records  of  the  times  and 
durations  of  all  periods  when  the  vent 
stream  is  diverted  fitim  the  control 
device  or  the  monitor  is  not  operating; 

(2)  If  complying  with  §63. 704(c)(10) 
(ii),  (iii),  or  (iv).  maintain  a  record  of 
monthly  inspections,  and  the  records  of 
tl)^  times  and  durations  of  all  periods 
when: 

(i)  Flow  was  diverted  through  any " 
bypass  line  such  that  the  seal 
mechanism  was  broken: 

(ii)  The  key  for  a  lock-and-key  type 
lock  had  been  checked  out; 

(ni)  The  valve  position  on  any  bjrpass 
Ime  changed  to  the  open  position;  or 

(iv)  The  diversion  of  flow  through  any 
bypass  line  caused  a  shutdown  of  HAP- 
emitting  operations. 

(d)  The  owner  or  operator  of  an 
affected  source  that  is  complying  with 
§  63.703(c)  by  performing  a  material 
balance  in  accordance  with 
§  63.705(c)(1)  shall: 

(1 )  Maintain  a  record  of  each  7-day 
rolling  average  calculation:  and 

( 2 )  Maintain  a  record  of  the 
certification  of  the  acciu^cy  of  the 
device  that  measures  the  amount  of 
HAP  or  VOC  recovered. 

.  (e)  The  owner  or  operator  of  a 
magnetic  tape  manufacturing  operation 
subject  to  the  provisions  of  §  63  703  (h) 
and  (h)  shall  maintain  records  of  the 
calculations  used  to  determine  the 
hmits  on  the  amount  of  HAP  utilized  as 


specified  in  §  63.703(b)(2),  and  of  the 
HAP  utilized  in  each  month  and  the 
sum  over  each  12-month  period. 

(0  The  owner  or  operator  of  an 
affected  source  subject  to  the  provisions 
of  §  63.703(c)(5)  shall  keep  records  of 
the  HAP  content  of  each  batch  of 
coating  applied  as  calciUated  according 
to  §  63.705(c)(5),  and  records  of  the 
formulation  data  that  support  the 
calculations.  When  a  batch  of  coating 
applied  is  identical  to  a  previous  batch 
applied,  only  one  set  of  records  is 
required  to  be  kept. 

(g)  The  owner  or  operator  of  an 
affected  souirce  that  is  complying  with 
§  63.703(c)(1)  through  the  use  of  a 
nonregenerative  carbon  adsorber  and 
demonstrating  initial  compliance  in 
acojrdance  with  §  63.705(c)(6)  shall 
maintain  records  to  support  the  outlet 
VOC  or  HAP  concentration  value  or  the 
carbon  replacement  time  established  as 
the  site-specific  operating  parameter  to 
demonstrate  compliance. 

(h)  In  accordance  with  §  63.10(b)(1)  of 
subpart  A,  the  owner  or  operator  of  an 
affected  source  subject  to  the  provisions 
of  this  subpart  shall  retain  all  records 
required  by  this  subpart  and  subpart  A 
for  at  least  5  years  following  their 
collection. 

163.707    Reporting  requirements. 

(a)  Except  as  stipulated  in  §  63.7030)), 
(cM5),  and  (h),  the  owner  or  operator  of 
a  magnetic  tape  manufacturing 
operation  subject  to  this  subpart  shall 
fulfill  all  apphcable  reporting 
requirements  in  §  63.7  through  §  63.10, 
•8  outlined  in  Table  1  to  this  subpart. 
These  reports  shall  be  submitted  to  the 
Administrator  ot  delegated  State. 

(b)  The  owner  or  operator  of  an 
existing  magnetic  tape  manufacturing 
operation  subject  to  §  63.703(b)  and  (h) 
shall  include  the  values  of  the  limits  on 
the  amount  of  HAP  utilized  as 
determined  in  §  63.703(b)(2).  along  with 
supporting  calculations,  in  the  initial 
notification  report  required  by  §  63.9(b). 

(c)  The  owner  or  operator  of  a  new 
magnetic  tape  manufacturing  operauon 
subject  to  §  63.703(h)  shaU  include  the 
values  of  the  limits  on  the  amoimt  of 
HAP  utilized  as  determined  in 

§  63.703(b)(2),  along  with  supporting 
calculations,  and  the  amount  of  HAP 
expected  to  be  utilized  during  the  first 
consecutive  12-month  period  of 
operation  in  the  initial  notification 
report  required  by  §  63.9(b). 

(d)  The  owner  or  operator  subject  to 
§  63.703(c)  and  follo%ving  the 
compliance  provisions  of  §  63.705(c)(1) 
(material  balance  calculation)  shall 
include  with  the  notification  of 
compliance  status  required  by  §  63.9(h) 


the  results  of  the  initial  material  balance 
calculation. 

(e)  The  owner  or  operator  subject  to 
§  63.703(c)(5)  and  foUowing  the 
compliance  provisions  of  §63. 705(c)(5) 
(low-HAP  coating)  shall  include  with 
the  notification  of  compliance  status 
required  by  §  63.9(h)  the  results  of  the 
initial  low-HAP  coating  demonstration. 

(0  The  owner  or  operator  subject  to 
the  provisions  of  §  63.703(g)  and 
demonstrating  compliance  in 
accordance  with  §  63.705(h)(1)  shall 
submit  to  the  permitting  authority  with 
the  notification  of  compliance  status 
required  by  §  63.9(h)  the  design 
specifications  demonstrating  that  the 
control  technique  meets  the  required 
efficiency.  For  steam  strippers,  these 
specifications  shall  include  at  a 
minimum:  feed  rate,  steam  rate,  number 
of  theoretical  trays,  number  of  actual 
trays,  feed  composition,  bottoms 
composition,  overheads  composition, 
and  inlet  feed  temperature. 

(g)  The  owner  or  operator  of  an 
affected  source  that  is  complying  with 
§63.703(cHl)  through  the  use  of  a 
nonregenerative  caibcm  adsorber  and 
demonstrating  initial  compliance  in 
accordance  with  §63. 705(c)(6)  shall 
submit  to  the  permitting  authority  with 
the  notification  of  comphance  status 
required  by  §  63.9(h)  the  design 
evaluation. 

(h)  The  owner  or  operator  of  an 
affected  source  that  is  complying  with 
§63.7G3(d)  through  the  use  of  a 
baghouse  <a  fabric  filter  and 
demonstrating  initial  compUance  in 
accordance  with  §  63.705(g)(2)  shall 
submit  to  the  permitting  authority  with 
the  notification  of  comphance  status 
required  by  §  63.9(h)  the  engineering 
calculations  that  support  the  minimum 
ventilation  rate  needed  to  capture  HAP 
particulates  for  delivery  to  the  control 
device. 

(i)  Excess  emissions  and  continuous 
monitoring  system  performance  report 
and  summary  reports  ^lall  be  submitted 
as  remured  by  §  63.10(e). 

(1 )  The  owner  or  operator  of  an 
affected  source  subject  to  §  63.704  shall 
include  deviations  of  mcuiitored  values 
from  the  operating  parameter  values 
required  by  § 63.704(c)  in  the  reports.  In 
the  case  of  exceedances,  the  report  must 
also  contain  a  description  and  timing  of 
the  steps  taken  to  address  the  cause  of 
the  exceedance. 

(2)  The  owner  or  operator  of  an 
affected  source  subject  to  §  63.703(c)(5) 
shall  report  the  HAP  content  of  each 
batch  of  coating  apphed  as  the 
monitored  operatii^  parameter  value  in 
the  reports. 

(3)  The  owner  or  operator  of  an 
affected  source  subject  to 


64610   Faderal  Register  /  Vol  59.  No.  240  /  Thursday,  December  15,  1994  /  Rules  and  Regulations 


UMI 


§63.703(e)(l)(ii)  and  maintaining  a 
minimum  fireeboard  ratio  of  75  percent 
shall  report  violations  of  the  standard 
(freeboard  ratio  is  less  than  75  percent) 
in  the  reports. 

(4)  The  owner  or  operator  of  an 
affected  source  subject  to  §  63.704(c)(10) 
of  this  subpart  shall  include  records  of 
any  time  period  and  duration  of  time 
that  flow  was  diverted  fit>m  the  control 
device,  as  well  as  the  results  of  monthly 
inspections  required  by 
§63.704(c)(10)(ii),  (iii).  and  (iv)  in  the 
reports. 

(5)  The  owner  or  operator  of  an 
affected  source  complying  with 

§  63.703(c)  by  performing  a  material 
balance  calculation  in  accordance  with 
§  63.705(c)(1)  shall  report  any 
exceedances  of  the  standard,  as 
demonstrated  through  the  calculation, 
in  the  reports. 

(j)  The  owner  or  operator  of  a 
magnetic  tape  manufacturing  operation 
subject  to  the  provisions  of  §  63.703(h) 
shall  report  the  amount  of  HAP  utilized 
in  each  12-month  period  in  an  annual 
■report  to  the  Administrator  according  to 
the  following  schedule: 

(1)  For  existing  sources,  the  first 
report  shall  cover  the  12-month  period 
prior  to  the  source's  compliance  date 


^ 


and  shall  be  su|>mitted  to  the 
Administrator  ho  later  than  30  days 
after  the  compliance  date;  and 

(2)  For  new  sources,  the  first  report 
shall  include  the  quantity  of  HAP  that 

is  expected  to  I  e  utilized  diuing  the  first 
12  months  of  o  leration  and  shall  be 
submitted  to  th  3  Administrator  no  later 
than  30  days  ai  er  the  compliance  date; 

(3)  Annual  r<  ports  shall  be  submitted 
to  the  Adminis  rotor  no  later  than  30 
days  after  the  li  st  12-month  period 
included  in  the  report;  and 

(4)  A  report  J  lall  also  be  submitted  no 
later  than  30  d(  ys  after  monthly  records 
required  to  be  i  aaintained  by  §  63.706(e) 
indicate  that  ai  y  limit  on  the  amount  of 
HAP  utilized  h  is  been  exceeded.  The 
report  shall  int  icate  the  amount  by 
which  the  Umi'  has  been  exceeded. 

(k)  The  own<  r  or  operator  establishing 
an  alternate  H/  P  outlet  concentration 
limit  in  accordi  ince  with  §§  63.703(1) 
and  63.704(b)(ll)(ii)  shall: 

(1)  To  support  the  proposed  limit, 
submit  the  following  wiUiin  180  days 
following  comaletion  of  the 
performance  tat  required  by  §  63.7: 

(i)  The  performance  test  or  CEM  data 
collected  to  establish  the  limit; 

(ii)  Records  c  f  when  coating 
operations  wer  s  down; 


(iii)  The  rationale  for  the  alternate 
proposed  limit;  and 

(iv)  A  statement  signed  by  a 
responsible  official  of  the  company  that 
the  control  device  was  operated  in 
accordance  with  good  air  pollution 
control  practices  and  in  the  same 
manner  it  was  operated  to  achieve 
compliance  with  the  emission  limitation 
for  coating  operations;  tmd 

(2)  In  the  excess  emissions  and 
continuous  monitoring  system 
performance  report  and  summary  report 
required  by  §  63.10(e)(3),  include 
parameter  or  CEM  data  to  demonstrate 
compliance  or  noncompliance  with  the 
alternate  outlet  HAP  concentration 
established  in  accordance  with 
§§63.703(i)  and  63.704(b)(ll)(ii)  once 
the  limit  is  approved. 

§63.708    Delegation  of  auttwrity. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  111(b)  of  the  Clean  Air  Act.  the 
authorities  contained  in  paragraph  (b)  of 
this  section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  which  will  not  be 
delegated  to  States:  no  restrictions. 


Table  l  to  Subpart  EE.— Applicab  lity  of  General  Provisions  to  Subpart  EE 


Reference 


63.1(a)(1)  

63.i(a)(2Hi4) 
63.l(b)(lH3)  . 

63.1(c)(1) 

63.1(c)(2) 

63.1(c)(4H5)  . 
63.1(e)  

63.2  

63.3  

63.4{a)(1H3)  - 

63.4(a)(5)  

63.4(b)  

63.4(c)  

63.5(a)  

63.5(b)(1)  

63.5(b)(3)-(6)  . 

63.5(d)  

53.5(e)  

63.5(0 

63.6(a) 

63.6(b)(1H5)  . 
63.6(b)(7)  

63.6(0(1  H2)  . 

63.6(c)(5) 

63.6(e)(1H2)  . 
63.6(e)(3)  

63.6(f)(1)  

63.6(f)(2)(iHii) 
63.6(f)(2)(iii)  .... 


Appites  to 

sut)part 

EE 


Yes 

Yes. 
Yes. 
Yes 

Yes. 
Yes. 
Yes 

Yes 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes 

No 

Yes. 

Yes 


Additional  terms  defined  in  §63.i  02(a);  when  overlap  between  subparts  A  and  EE  occurs,  subpart  EE  takes 
precedence. 


Subpart  EE  specifies  the  appiicab 

The  applicability  of  §§  63.701  (a)(2 

sut>iect  to  part  70. 


Additional  ternts  defined  in  §63. 

precedence. 
Units  specific  to  sut>part  EE  are  d4fined 


02(a);  when  overiap  between  subparts  A  and  EE  occurs,  subpart  EE  takes 
in  subpart  EE. 


ity  of  each  paragraph  in  subpart  A  to  sources  subject  to  subpart  EE. 
and  63.703  (b)  and  (h)  to  a  source  does  not  in  and  of  itself  make  a  source 


Owners  or  operators  of  affected  s  >urces  subject  to  subpart  EE  do  not  need  to  address  startups  and  shutdowns 

because  the  emission  limitation^  apply  during  these  times. 
§63.701  (f)  of  subpart  EE  specifies  when  the  standards  apply. 

§  63.705(a)(3)  of  subpart  EE  induces  additional  circumstances  under  which  previous  capture  device  derr.onstra- 
tions  are  acceptat}le  to  show  CO  npliance 
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Reference 


63.6(0(2)(ivHv) 

63.6(0(3)  : 

63.6(g) 

63.6(h)(1)  

63.6(h)(2)(i)  

63.6(h)(2)(iii) 

63.6(h)(4)  

63.6(h)(5)(iHiH) 

63.6(h)(5)(v)  

63.6(h)(6)  

63.6(h)(7)  

63.6(h)(8)  

63-6(h)(9)  

63.6(i)(1Hl4)  ... 

63.6(i)(16) 

63.6(i)  

63.7(a)(1)  

63.7(a)(2)(iHvi) 

63.7(a)(2)(ix)  

63.7(a)(3)  

63.7(b) „ 

63.7(c)  

63.7(d) ... 

63.7(e)  .._. 


63.7(0 

63.7(g)(1)  

63.7(g)(3)  

63.7(h) 

63.8(a)(1>-<2) 

63.8(a)(4)  

63.8(b)(1)  

63.8(b)(2)  


63.8(b)(3)  

63.8(0(1  H3) 

63.8(0(4) 

63.8(0(5) 

63.8(0(6H8) 

63.8(d) 

63.8(e) 

63.8(0(1  H6)  . 
63.8(g)(1H5) 

63.9(a) 

63.9(b) 

63.9(c) 

63.9(d) 

63.9(e) 

63.9(0 

63.9(g)(1)  

63.9(g)(2)  

63.9(g)(3)  

63.9(h)(1H3)  . 
63.9(h)(5H6)  . 

63.9(0  

63.9©  

63.10(a)  — .... 
63.10(b)(1)  _... 
63.10(1^(2)  


63.10(b)(3)  

63.10(c)(1) 

63.10(0(5>-{8) 

63.t0(c)(10)- 

(15). 
63.10(d)(1)-<2) 
63  10(d)(3) 


Yes. 

Yes. 

Yes. 

No  .. 

Yes. 

Yes. 

Yes. 

Yes. 

No. 

Yes. 

No. 

Yes. 

No. 

Yes.. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes.. 


Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
No  .. 

Yes. 

Yes. 

Yes 

No. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

No. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes  .. 


Yes. 
Yes. 
Yes 

Yes, 

Yes 
Yes 


Comment 


§  63.701  (0  d  subpart  EE  specifies  when  the  standards  apply. 

This  requirement  applies  only  for  the  visible  emisswn  test  required  under  §  63.705(g)(2). 


§63.703(0(4)  of  subpart  EE  shall  not  be  considered  emissions  averaging  for  the 


purposes  of  §63.6(i)(4)(i)(B). 


§  63.7(e)  estat)lishes  the  minimum  performance  test  reouirpmentc  thic  t-„^^^^  ^ .        .  ^ 


Provisions  related  to  COMS.  however,  do  not  apply. 


^"SZ^S^"  *^  '^'^  '"^  '^"'*^  ^'*^  "  "^  "^^'y  ^^""^  *«  ^'^"'^  aPP^  during  these 

Exoe^m(om«tion  on  startup  and  shutdown  periods  is  not  necessary  because  the  standards  apply  during  these 
EKcjpt^infom«tk)n  on  startup  and  shutdown  periods  is  not  necessary  because  the  standards  apply  during  these 

^mS^'SS?6??'7Sf.^^«'?lf  **;^^"'  *^''  '^'^  "^  §63.705(g)(2).  The  resute  of  v^iCe 
tsmissiofis  lesis  unoer  §  63.704(e)  shaH  be  reported  as  required  in  §  63.10(e)(3).  ^^ 
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Reference 


63.10(d)(4)  .. 

63.10(dM«  

63.(10)(e)(1) 

63.10(e)(2)(i)  

63.10(e)(2)(H)  .... 
63.10(e)(3)(iHv) 
63.10(e)(3)(vi>- 
(viii). 

63.10(e)(4)  

63.10(0 

63.11-63.15  


Applies  to 
subrait 


Yes. 
Yes 

Yes. 
Yes. 
No. 

Yes. 
Yes 

No. 

Yes. 

Yes. 


Take  1  TO  Subpart  EE.--AppucABJLmr  of  General  Provisions  to  Subpart  EE— Continued 


Comment 


Except  information  on  startup  and  shutdown  oeriods  is  not  necessary  because  the  standards  apply  during  ttwae 
times. 


Except  emissions/CMS  pedormanc#  during  startup  and  shutdown  do  not  need  to  be  specified  because  ttie 
standards  apply  during  startup  and  shutdown. 


|FR  Doc.  94-30502  Filed  12-14-94:  8:45  ami 
MUMOCOOEi 


40CFRPaftS2 

[TX-44-1-6671:  FRL-6121-7I 

Transportation  Conformity;  Approval 
of  Petition  for  Examption  From 
Nitrogen  Oxides  Provisions,  Victoria 
(ktunty,  Texas 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  withdrawal  document 
concerning  the  State  of  Texas'  NOx 
exemption  request  for  Victoria  County, 
published  Tuesday,  October  11, 1994 
(59  PR  51381).  The  direct  final  rule 
being  withdrawn  by  the  October  11, 
1994  document,  was  erroneously  cited 
in  the  October  11. 1994  Federal  Register 
notice  as  59  PR  41416.  The  correct 
citation  to  the  direct  final  rule  should 
have  been  noted  as  59  PR  41408.  The 
last  sentence  in  the  Rrst  paragraph  of 
the  Summary  of  the  October  11.1 994 
withdrawal  document  and  the  last 
sentence  of  the  document,  both  on  page 
51381,  third  column,  are  therefore 
corrected  by  this  document  to  cite  page 
41408  as  the  Hrst  page  of  the  EPA's 
direct  final  rule  being  withdrawn. 

EFFECTIVE  DATE:  October  11, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  M.  Cote  at  (214)  665-7219. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  6, 1994. 
fane  N.  Saginaw, 
Regional  Administrator  (6Af. 
IFR  Doc.  94-30739 Filed  12-14-94:  845  ami 

a<LLINOCOOE  I 


DEPARTMENT  C  F  THE  INTERIOR 


Bureau  of  Land 
43  CFR  Public 


Management 


Lind 


ICO-e32-143(M>1 
2879?) 


Partial  Revocath  n 
Dated  May  25. 1  #21 
Jurisdiction; 


AGENCY:  Bureau 
Interior. 
ACTION:  Public 


Order  7107 
COC-2851S;  COC- 


Colorado 


of  Secretarial  Order 
,  and  Transfer  of 


of 


Lnd 


Land  Management. 
Order. 


SUMMARY:  This  oi  der  revokes  a 
withdrawal  for  P  iblic  Water  Reserve 
No.  77  on  a  40-a(  re  parcel  of  public  land 
and  permanently  transfers 
administrative  jurisdiction  of  the  parcel 
to  the  Secretary  df  Agriculture.  Forest 
Service,  for  management  as  a  part  of  the 
Picket  Wire  Canjjonlands.  This  land  was 
inadvertently  on^itted  from  Public  Law 
101-510,  which  transferred  lands  from 
the  Secretary  of  me  Army  to  the 
Secretary  of  AgrKulture,  and  created  the 
Picket  Wire  Canjonlands  for  inclusion 
in  the  Comanchai  National  Grassland. 
This  land  will  ba  closed  to  operation  of 
all  the  land  laws!  including  the  mining 
and  the  mineral  {easing  laws,  to  protect 
and  conserve  palbontological, 
archaeological,  wjildlife,  vegetative, 
aquatic,  and  othor  natural  resources. 
EFFECTIVE  DATE:  1  )ecember  15, 1994. 
INF<  RMATION 


Sixth  Principal  Meridian 

T.  28  S..  R.  55  W., 
Sec.  17.  SE'/iNWVV 

The  area  described  contains  40  acres  in  Las 
Animas  County: 

.2.  The  administrative  jurisdiction  of 
the  land  described  in  paragraph  1  is 
hereby  permanently  transferred  to  the 
Department  of  Agriculture,  Forest 
Service,  to  be  managed  as  a  part  of  the 
Picket  Wire  Canyonlands.  The  Picket 
Wire  Canyonlands  are  closed  to 
operation  of  the  mining,  mineral 
leasing,  and  other  mineral  entry  laws  of 
the  United  States  as  established  by 
Public  Law  101-510. 

Dated:  December  1, 1994 
Bob  Armstrong, 
Secretary  of  the  Interior 
(FR  Doc  94-30810  Filed  12-14-94;  8:45  am) 
BILLINQ  COOE  431I>->IB-P 


th! 


lie 


FOR  FURTHER 
Doris  E.  Chelius, 
Office,  2850  You  igfield 
Lakewood,  Colo^ido 
239-3706 

By  virtue  of 
the  Secretary  of 
204oftheFedenl 
Management  Acf  of 
1714  (1988),  it 

1.  Secretarial 
which  created  Piiblic 
77.  is  hereby  revi  >ked 
the  following  described 


CONTACT: 
BLM  Colorado  State 
Street, 
80215-7076,  303- 


authority  vested  in 

Interior  by  Section 
Land  Policy  and 
1976,  43  U.S.C. 
i^ordered  as  follows: 
prderofMay  25, 1921, 
Water  Reserve  No. 
insofar  as  it  affects 
land: 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-38;  RM-8451] 

Television  Broadcasting  Services; 
Sioux  City,  Iowa 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  UHF- 
TV  Channel  44  to  Sioux  City,  Iowa,  as 
that  community's  fifth  television 
service.  Although  Independent 
Communications,  Inc.,  proposed  the 
allotment  of  Channel  39  to  Sioux  City, 
a  Commission  engineering  analysis 
indicates  the  allotment  of  Channel  44 
provides  a  larger  area  from  which  an 
applicant  may  search  for  a  transmitter 
site.  See  59  FR  28047.  May  31. 1994. 
Channel  44  can  be  allotted  to  Sioux  City 
consistent  with  the  minimum  distance 
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sepaiatien  requirements  of  Sections 
73.610  and  73.698  of  the  Commission's 
Rules  without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Channel 
44  at  Sioux  Qty  are  42-29-30  and  96- 
23-30.  The  allotment  at  Sioux  City  is 
not  affected  by  the  temporary  freeze  on 
new  television  allotments  in  certain 
Uietropolitan  areas.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  January  23, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLBNENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-38. 
adopted  November  29, 1994,  and 
released  December  8, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  D.C.  The    ' 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW.  Suite  140. 
Washington.  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

173.202    [Amended) 

2.  Section  73.606(b),  the  Table  of  TV 
Allotments  imder  Iowa,  is  amended  by 
adding  Channel  44  at  Sioux  City. 
Federal  Communications  Commission. 
John  A.  KarousM. 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  94-30699  Filed  12-14-94;  8:45  am] 
BILLING  COOE  Cn2.41-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 
RIN  1018-AB73 

Endangered  and  Threatened  WHdIife 
and  Plants;  Endangered  or  Threatened 
Statua  for  Five  Plants  and  the  Monro 
ShouldertMnd  Snail  From  Westem  San 
Luis  Obispo  County,  Califomia 

AGENCY:  Fish  and  WildUfe  Service. 
Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  detemiines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended,  for  four  plants  and  one 
land  snail:  Cirsium  fontinah  vat. 
obispoense  (Chorro  Creek  bog  thistle). 
Clarlda  speciosa  ssp.  immacuhta 
(Pismo  clarkia),  Eriodictyon  altissimum 
(Indian  Knob  mountainbabn),  Suaeda 
califomica  (CaUfomia  sea-bUte),  and  the 
Morro  shoulderband  snail 
{Helminthoglypta  walkeriana);  and 
threatened  status  for  one  plant: 
Arctostaphylos  mormensis  (Morro 
manzanita).  All  six  species  are  found 
along  the  coast  of  San  Luis  Obispo 
County,  CaUfomia.  The  five  plant  taxa 
are  threatened  by  on*  or  more  of  the 
following:  Residential  development, 
road  maintenance  activities, 
competition  from  ahen  plants, 
recreational  activities,  grazing,  water 
diversions,  dredging,  and  stochastic 
(i.e.,  random)  extinction  by  virtue  of  the 
small  and  isolated  nature  of  the 
remaining  populations.  The  Morro 
shoulderband  snail  is  threatened  by 
destruction  of  habitat,  competition  with 
a  common  garden  snail,  and  perhaps 
stochastic  extinction.  This  rule 
implements  the  Federal  protection  and 
recovery  provisions  afforded  .by  the  Act 
for  these  five  plants  and  the  Morro 
shoulderband  snail. 
EFFECTIVE  OATE:  January  17, 1995. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  WildUfe 
Service,  Ventura  Field  Office,  2140 
Eastman  Ave.,  Suite  100,  Ventura. 
Cahfomia,  93003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  Rutherford,  botanist,  at  the 
above  address,  or  at  805/644-1766. 

SUPPLEMENTARY  INFORMATION: 
Background 

Arctostaphylos  morroensis,  Grsium 
fontinale  var.  obispoerrse,  Clarkia 
speciosa  ssp.  immaculata,  Eriodictyon 
altissimum,  Suaeda  califomica.  and  the 
Morro  shoulderband  snail  are  endemic 
to  the  westem  portion  of  San  Luis 
Obispo  County,  Califomia.  A. 
morroensis  and  E.  altissimum  occur  as 
components  of  several  coastal  plant 
communities,  referred  to  as  central 
coastal  scrab,  central  maritime 
chaparral,  and  coast  live  oak  woodland 
by  Holland  (1986).  Cirsium  fontinale 
var.  obispoense  is  found  primarily  on 
more  inland  sites,  near  seeps  associated 
with  serpentine  soils.  Clarkia  speciosa 
ssp.  immaculata  is  a  component  of 
grasslands  that  form  a  mosaic  with 
chaparral  and  oak  woodlands.  S. 


califomica  is  found  in  association  with 
the  northern  coastal  salt  marsh 
community  (Holland  1986)  around 
Morro  Bay.  The  Morro  shoulderband 
snail  is  found  within  the  central  coastal 
dune  scmb  community  (Holland  1986) 
on  the  south  end  of  Morro  Bay  These 
communities  have  also  been  described 
by  Holland  and  Kei!  (1990).  MacDonald 
(1988),  Griffin  (1988),  Hanes  (1988), 
Barbour  and  Johnson  (1988),  and 
Mooney  (1988). 

The  natural  communities  of  westem 
San  Luis  Obispo* County  have 
undergone  a  number  of  changes 
resulting  from  both  human-caused 
activities  and  natural  occurrences.  The 
rapid  urbanization  of  communities 
around  Morro  Bay,  the  San  Luis  Obispo 
area,  and  the  Pismo  Beach  area  has 
aheady  eliminated  the  plants  and  the 
snail  in  portions  of  their  ranges.  Starting 
in  the  1940's,  the  configuraUon  of  Morro 
Bay  itself  was  altered  by  construction  of 
a  breakwater  that  resulted  in  the 
coimection  of  Morro  Rock  to  the 
mainland  north  of  the  Bay,  constmction 
of  a  marina,  deposition  of  sediments 
from  two  watersheds  (Los  Osos  Creek 
and  Chorro  Creek),  and  dredging  of 
waterways  within  the  Bay  (Gerdes  et  al 
1974).  Since  1935.  the  spit  that  envelops 
the  southern  portion  of  Morro  Bay  has 
also  been  displaced  90  feet  landward  as 
a  result  of  windblown  sand  into  the 
interior  of  the  Bay  (Josselyn  et  al  1989) 
Further  urban  development  and  other 
activities  such  as  recreation,  grazing, 
and  utility  construction  threaten  the 
remaining  occurrences  of  these  plants 
and  the  snail. 

Arctostaphylos  morroensis  (Morro 
manzanita)  was  first  described  by 
Wieslander  and  Schreiber  (1939)  based 
on  a  specimen  collected  in  Hazard 
Canyon,  south  of  Morro  Bav,  which  is 
now  within  the  boundaries' of  Montana 
de  Oro  State  Park.  This  name  has  been 
conserved  by  McMirm  (1939),  Abrams 
(1944),  Munz  (1968),  and  Hoover  (1970). 

This  shrub  of  the  heath  family 
(Ericaceae)  reaches  1.5  to  4.0  meters  (m) 
(5  to  13  feet  (ft))  high  and  has  oblong  to 
ovate  leaves  grey-green  to  olive-green, 
2.5  to  4.0  centimeters  (cm)  (1  to  1.5 
inches  (in))  long,  with  petioles  2  to  6 
miUimeters  (mm)  (0.08  to  0.20  in)  long. 
The  white  to  pinki^  flowers  are  5  to  8 
mm  (0.2  to  0.3  in)  long  and  form  orange- 
brown  fiiiits  8  to  13  mm  (0.3  to  0.5  in) 
in  diameter.  A.  morroensis  is 
distinguished  from  other  manzanitas  in 
the  area  by  the  following  characters:  the 
bark  of  the  trunk  is  a  shaggy  grey  to 
brown,  and  the  leaf  blades  are  cuneate 
to  rounded  or  truncate  at  the  base,  with 
the  lower  surface  paler  and  usually 
somewhat  tomentose  (short  woolly 
hairs).  Occasional  specimens  of 
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Arctostaphylos  mmroensis  have 
exhibited  an  auriculate  leaf  base  and  a 
leaf  petiole  short  to  lacking— characters 
more  representative  of  the  rare  A. 
cruzensis  (Arroyo  de  la  Cruz 
manzanita).  Recent  work  by  Holland  et 
qI.  (1990)  has  clariRed  the  distinctness 
of  the  taxon  and  its  relation  to  A. 
cruzensis. 

The  distribution  of  Arctostaphylos 
momensis  has  been  tied  to  the  presence 
of  soils  derived  from  ancient  sand 
dunes.  These  soils  are  referred  to  as 
Baywood  fine  sands,  which  were 
deposited  during  the  Pleistocene  epoch 
when  sea  levels  300  feet  lower  than 
current  levels  allowed  large  volumes  of 
sand  to  blow  inland  into,  Uie  Los  Osos 
Valley.  A.  morroensis  is  found  in 
association  with  coastal  diuie  scrub, 
maritime  chaparral,  and  coast  live  oak 
woodland  communities  in  sites  with  no 
or  low  to  moderate  slopes.  On  steeper 
slopes,  particularly  on  the  north-feicing 
slopes  of  the  Irish  Hills,  A.  morroensis 
occurs  in  almost  pure  stands.  At  the 
time  the  proposal  was  published 
(December  23. 1991:  56  FR  66400).  the 
total  number  of  individuals  of  A. 
moiToensjs  was  estimated  to  be  2.000 
(McLeod  1991a).  Since  that  time. 
additional  surveys  have  resulted  in 
population  estimates  ranging  from 
66.000  to  153.000  (McGuire  and  Morey 
1992.  LSA  Associates  1992). 

Based  on  the  distribution  of  Baywood 
fine  sands  in  the  Morro  Bay  area,  the 
historic  habitat  was  estimated  at 
between  800  and  1100  hectares  (ha) 
(2.000  and  2.700  acres  (ac)).  Much  of  the 
area  covered  by  Baywood  fine  sands  and 
with  no  to  low  slopes  have  been  subfect 
to  urban  development,  primarily  by  the 
communities  of  Los  Osos,  Baywood 
Park,  and  Cuesta-by-the-Sea  on  the 
south  and  east  sides  of  Morro  Bay.  Some 
development,  however,  has  also 
occurred  on  the  steeper  north-facing 
slopes  of  the  Irish  Hills.  Approximately 
340  to  360  ha  (840  to  890  ac)  of 
Arctostaphylos  morroensis  remain  (LSA 
Associates  1992);  half  of  this  consists  of 
small  or  low  density  patches  that 
remain  in  and  around  developed  areas 
of  Los  Osos  and  Baywood  Park,  and  half 
consists  of  more  continuous  and  more 
dense  (at  least  SO  percent  cover  by  this 
species)  stands  of  manzanita.  A. 
morroensis  was  recently  observed  to  be 
reseeding  in  parcels  that  had  previously 
supportf»d  high  densities  of  manzanita 
that  had  been  mechanically  cleared 
(LSA  Aa^ociates  1092).  The  process  of 
clearing  may  have  provided  the 
scarification  required  to  trigger  seed 
germination. 

Approximately  65  percent  of  the 
remaining  Arctostaphylos  morroensis 
habitat  is  within  private  ownership:  the 
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bulk  of  this  is  hkbitat  with  high 
densities  of  mai  izanita.  Approximately 
35  percent  of  tl*  plant's  habitat  is-on 
publicly  owned!  lands  within  Montana 
de  Oro  State  Paik  and  two  small 
preserves  manned  by  California 
Department  of  fish  and  Game  (CDFG); 
most  of  this  hab  itat  supports  low 
densities  of  A.  t  lorroensis  (McGuire  and 
Morey  1992). 

Cirsium  font^tale  var.  obispoense 
(Chorro  Creek  taiog  thistle)  is  one  of  two 
rare  subspecies  iof  Cirsium  fontinale, 
which  was  first  idescribed  by  Edward  L. 
Greene  in  1886hs  Cnicus  fontinalis.  Six 
isferred  the  plant  to 
kus.  and,  in  1901 .  Jepson 
|>lant  to  the  genus 
J,  J.T.  Howell  described 
oense  based  on  plants 
collected  at  Chorro  Creek  two  years 
earlier  (Abrams  and  Ferris  1960). 

Cirsium  fontipale  var.  obispoense  is  a 
rugged  short-liiied  perennial  herb  of  the 
aster  family  (Aaeraceae).  First  year 
plants  form  a  rqsette  that  reaches  up  to 
a  meter  (3.3  ft)  In  diameter;  in  the 
second  or  third  year,  the  plant  produces 
a  branching  staBt.  up  to  2  m  t6.6  ft)  in 
height  and  bearing  numerous  heads  of 
whitish  to  pinlash-lavender  tinged 
flowers.  Its  nodping  flower  heads  and 
glandular  hairsjon  the  leaves  separate  it 
from  other  thislles  that  occur  in  the 
area.  j 

Cirsium  /ontfia/e  var.  obispoense  is 
restricted  to  op^n  seep  areas  on 
seipentine  soil  butcrops.  It  is  known 
from  only  nine  locations;  eight  are  to  the 
south  and  westiof  San  Luis  Obispo,  and 
one  is  48  kilometers  (km)  (30  miles  (mi)) 
to  the  northweA  near  San  Simeon.  The 
type  locality  wis  surveyed  for  in  1985; 
the  thistle  was  not  located  and  is 
assumed  to  be  Extirpated,  probably  by 
cattle  grazing  (focco  1981).  At  the  time 
of  the  last  rangft-wide  surveys  in  1986, 
the  total  numbir  of  individuals 
numbered  less  han  3,000  (Friedman 
1987).  Two  poj  ulations  comprise 
approximately  1,000  individuals  each: 
the  remaining  i  even  comprise  frt>m  50 
to  several  hunc  red  individuals  each. 
Extant  populat  ons  are  threatened  by 
trampling  from  cattle,  proposed  water 
diversions,  and  road  maintenance  and 
may  also  be  declining  due  to  several 
years  of  drought  conditions.  A  recent 
status  report  alio  indicated  that  two 
non-native  species,  Cytisus 
monspessulantts  (European  broom)  and 
Eucalyptus  sp.  (Eucalyptus)  may  be 
invading  bog  thistle  habitat  at  several 
sites  (Wikler  ai^d  Morey  1992). 

Eriodictyon  iltissimum  (Indian  Knob 
mountainbalmj  was  first  collected  on 
Indian  Knob  by  Phihp  V.  Wells  in  1960 
and  described  two  years  later  (Wells 
1962).  This  dif  usely  branched 
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evergreen  shrub  of  the  waterleaf  family 
(Hydrophyllaceae)  reaches  a  height  of  2 
to  4  m  (6.6  to  13  ft).  The  sticky  leaves 
are  long  (6  to  9  cm  (2.4  to  3.5  in))  and 
narrow  (2  to  4  mm  (0.08  to  0.20  in));  the 
lavender  flowers  (1.1  to  1.5  cm  (0.4  to 
0.6  in)  long)  are  arranged  in  coiled 
clusters  and  produce  numerous  tiny  (0.4 
mm  (0.02  in)  long)  seeds.  As  with  other 
fire-adapted  chaparral  plants.  E. 
altissimum  produces  new  growth 
primarily  from  rhizomatous  suckers. 
Only  two  other  narrow-leaved 
Eriodictyon  occur  in  southern 
California;  E.  angustifolium  occurs  in 
the  New  York  Mountains  in  the  eastern 
Mojave  Desert  and  has  much  smaller 
flowers.  The  other,  E.  capitatum,  is 
restricted  to  a  few  locations  in  coastal 
Santa  Barbara  Ccimty  and  has  a 
distinctly  capitate  inflorescence. 

Eriodictyon  altissimum  occurs  within 
coastal  maritime  chaparral  and  oak 
woodlands  and  co-occurs  with 
Arctostaphylos  morroensis  in  several 
locations.  Vanderwier  (1987)  did  a 
detailed  study  of  chaparral  and  oak 
woodland  communities  at  the  type 
locality  for  E.  altissimum.  Only  six 
stands  are  known,  which  range  from  the 
south  end  of  Morro  Bay  to  Indian  Knob, 
between  San  Luis  Obispo  and  Arroyo 
(kande.  The  rugged  terrain  in  the  Irish 
Hills  (between  Morro  Bay  and  Indian 
Knob)  has  precluded  extensive  botanical 
surveying  that  may  have  identified  other 
stands  of  E.  altissimum.  With  discovery 
of  an  extension  of  the  stand  at  Indian 
Knob  two  years  ago,  the  largest  known 
stand  comprises  350  individuals  (Lynn 
Dee  Oyler,  botanical  consultant,  pen. 
comm.,  1991).  Currently,  the  total 
number  of  individuals  of  £.  altissimum 
is  less  than  600  (Bittman  1985.  Lyim 
Oyler.  in  litt.,  1992). 

Clarkia  spedosa  ssp.  immaculata 
(Pismo  clariua).  a  member  of  the  four 
o'clock  family  (Onagraceae),  was  first 
collected  in  Carpenter  Canyon  by  Frank 
Harlan  Lewis  and  Margaret  Ensign 
Lewis  in  1947.  Lewis  and  Le\\is  (1955) 
published  a  monograph  on  the  genus 
Clarkia  that  described  the  plant  for  the 
first  time.  The  plant  is  an  erect  or 
decumbent  heii),  with  branched  stems 
up  to  5  decimeters  (dm)  (20  in)  long;  the 
petals  are  white  or  cream-colored  at  the 
base,  streaking  into  pinkish  or  reddish- 
lavender  in  the  upper  part  and  1.5  to  2.5 
cm  (0.6  to  1.0  in)  long.  It  is 
distinguished  from  the  subspecies 
speciosa  by  its  larger  flowers  and  the 
pattern  of  petal  color.  In  his  flora  of  San 
Luis  Obispo  County,  Hoover  (1970) 
notes  the  geographical  separation 
between  Clarkia  speciosa  ssp. 
immaculata  and  the  subspecies 
speciosa,  with  the  latter  occurring  north 


of  San  Luis  Obispo  from  the  Santa  Lucia 
range  to  the  Salinas  River  drainage. 

uarkia  speciosa  ssp.  immaculata  is 
found  on  pockets  of  dry  sandy  soils, 
possibly  ancimt  sand  dunes,  within 
grassy  openings  in  chaparral  and  oak 
woodlands.  The  five  extant  populations 
are  located  between  San  Luis  Obispo 
and  the  Nipomo  Mesa  area  and  together 
support  less  than  4,000  individuals 
(Myers  1987;  Oyler.  in  litt.,  1992).  At 
least  one  historical  population  has  been 
extirpated  by  residential  development, 
and  extant  populations  are  threatened 
by  continufiig  development,  road 
maintenance  activities,  and  possibly 
grazing. 

Suaeda  califomica  (California  sea- 
blite)  is  a  succulent-leaved  perennial 
plant  of  the  goosefoot  family 
(Chenopodiaceae).  It  was  first  described 
by  Sereno  Watson  in  1874  based  on  a 
collection  made  in  the  salt  marshes  of 
San  Francisco  Bay.  Amos  Heller 
published  the  name  Dondia  califomica 
in  1898,  recognizing  the  genus  name 
used  by  Michel  Adanson  in  1 763; 
however,  the  name  Suaecfa  has  been 
conserved  by  the  International  Rules  of 
Nomenclature  (Abrams  1944).  Munz 
(1959)  recognized  several  previously 
recognized  taxa  as  subspecies  of  S. 
califomica.  With  this  treatment,  he 
described  the  range  of  S.  califomica  as 
extending  bom  San  Francisco  Bay  south 
to  Lower  (Baja)  California.  Ferren  and 
Whitmore  (1983)  noted  that  much  of 
what  had  been  identified  as  S. 
califomica  in  southern  California  and 
Baja  California  is  a  distinct  taxon,  which 
they  named  Suaeda  esteroa.  Although 
both  species  occur  in  the  upper 
intertidal  zone,  S.  califomica  is  a  shrub 
with  radially  symmetrical  flowers 
belonging  to  the  section  Limbogermen, 
and  S.  esteroa  is  an  herbaceous 
perennial  writh  bilaterally  symmetrical 
flowers  belonging  to  the  section 
Heterosperma.  Further  study  revealed 
that  the  only  extant  populations  of 
Suaeda  that  resemble  Ae  type  specimen 
of  S.  califomica  are  those  that  occur  in 
the  vicinity  of  Morro  Bay.  In  his 
revision  of  the  genus.  Ferren  (1993) 
lrecogni2ed  S.  califomica  as  a  full 
species. 

Suaeda  califomica  occxu^  along  the 
perimeter  of  Morro  Bay,  where  it  is 
restricted  to  the  upper  intertidal  zone 
vrithin  coastal  marsh  habitat.  The 
shrubs  are  discontinuously  distributed 
in  a  narrow  band  around  the  Bay 
adjacent  to  other  marsh  plants  including 
Salicomia  sp.  (pickle weed),  Distichlis 
spicata  (saltgrass),  funcus  acutus  (rush), 
Jaumea  camosa  Oaumea),  and 
Frankenia  salina  (Frankenia)  and  the 
federally  endangered  Cordylanthus 
maritimus  ssp.  maritimus  (salt  marsh 


birds-beak).  The  distribution  of  S. 
califomica  aroimd  Morro  Bay  was 
recently  mapped  (Hillaker  1992).  Oh  the 
east  side  of  the  bay,  colonies  occur 
adjacent  to  the  communities  of  Morro 
Bay.  Baywood  Park  and  Cuesta  by-the- 
sea,  though  it  apparently  is  absent  fix»m 
the  more  interior  portion  of  the 
marshlands  that  are  created  by  Chorro 
Creek  runoff.  On  the  west  side  of  the 
bay.  S.  califomica  is  found  along  most 
of  the  length  of  the  spit  excepting  the 
northern  flank  adjacent  to  the  mouth  of 
the  bay.  Elkhom  Slough  in  Monterey 
Bay  is  the  only  other  remaining  locaUon 
considered  to  be  potential  habitat  for  S. 
califomica  on  the  California  coast  (Dirk 
Walters,  botanical  consultant,  pers. 
comm.,  1991),  but  this  area  has  not  been 
recently  siuveyed. 

Suaeda  calif  arnica's  colonial  habit 
make  it  difficult  to  determine  the  total 
number  of  individuals  comprising  the 
species.  One  estimate  places  the  number 
of  individuals  at  no  more  than  500 
(McLeod  1991b).  Because  the  plant 
occupies  such  a  narrow  band  in  the 
intertidal  zone,  S.  califomica  is 
threatened  by  any  natural  processes  or 
human  activities  that  alter  the 
microtopographic  gradient  of  this 
habitat.  Such  threats  include:  increased 
sedimentation  of  Morro  Bay,  the 
encroachment  of  sand  on  the  east  side 
of  the  spit,  and  dredging  projects  within 
the  channel  or  the  bay.  The  plant's 
restricted  range  and  limited  number  of 
individuals  threat^  it  with  stochastic 
extinction. 

The  Morro  shoulderband  snail 
(Helminthoglypta  walkeriana)  is  a 
member  of  the  land  snail  family 
Helminthoglyptidae.  The  Morro 
shoulderband  snail  was  first  described 
as  Helix  walkeriana  by  Hemphill  (1911) 
based  on  collections  made  "near  Morro, 
California".  He  also  described  a 
subspecies  of  Helix  walkeriana.  Helix 
var.  morroensis,  from  "near  San  Luis 
Obispo  aty"  based  on  sculptural 
features  of  the  shell  (Roth  1985).  Field 
(1930)  transferred  the  taxon  to  the  genus 
Helminthoglypta.  and  Roth  (1985) 
considers  morroensis  to  be  an 
infrasubspecific  form  not  warranting 
nomenclatural  recognition. 

The  Morro  shoulderband  snail  is  most 
closely  related  to  the  surf  shoulderband 
[Helminthoglypta  fieldi  Pilsbry,  1930), 
which  occurs  in  coastal  dune  habitats 
south  of  the  San  Luis  Range  to  Point 
Arguello  and  is,  therefore,  disjunct  from 
the  Morro  shoulderband  snail.  Shell 
features  used  to  separate  the  two  species 
include  papillation  over  most  of  the 
body  whorl,  a  more  domed  spire,  and 
half  or  more  of  the  umbilicus  being 
covered  by  the  apertural  hp  in  the 
Morro  shoulderband  snail  (Roth  1985). 


The  Morro  shoulderband  snail  occurs 
with  another  hehninthoglyptid  srtail, 
the  Big  Sur  shoulderband 
{Helminthoglypta  umbilicata  Pilsbry, 
1897).  The  more  globose  shape  and 
incised  spiral  grooves  distinguish  the 
Morro  shoulderband  snail  from  this 
species  (Roth  1985).  The  brown  garden 
snail  [Helix  aspersa)  also  occurs  with 
the  Morro  shoulderband  snail,  but  the 
former  has  a  marbled  pattern  on  its  shell 
that  distinguishes  it  from  the  Morro 
shoulderband  snail,  which  has  a  single 
narrow  band. 

The  Morro  shoulderband  snail  is 
restricted  to  sandy  soils  of  coastal  dune 
and  coastal  sage  scrub  communities 
near  Morro  Bay.  The  species  has  also 
been  reported  from  San  Luis  Obispo 
(type  locality  for  "morroensis")  and  4.8 
km  (3  mi)  south  of  Cayucos  (Roth  1973) 
no  specimens  have  been  collected  from 
those  localities  since  1946  (Roth  1985) 
Surveys  by  Roth  (1985)  resulted  in  the 
discovery  of  only  six  live  Morro 
shoulderband  snails,  while  empty  shells 
were  much  more  numerous.  While 
cautioning  that  not  enough  data  were 
available  to  make  a  more  accurate 
estimate.  Roth  (1985)  speculated  that  as 
few  as  several  hundred  individuals  then 
existed  in  the  remaining  population  of 
Morro  shoulderband  snails.  Roth 
(malacological  consultant,  pers.  comm., 
1993)  conducted  a  limited  search  for  the 
snail  in  April  1992  and  found  no  living 
individuals.  However,  Roth  believed 
that  even  though  no  live  snails  were 
found,  the  limited  nature  of  the  survey 
along  with  the  drought  of  the  previous 
4  years  would  preclude  him  from 
concluding  the  species  was  extinct 
(Roth,  pers.  comm.,  1993) 

Previous  Federal  Action 

Federal  government  actions  on  three 
of  the  five  plants  began  as  a  result  of 
section  12  of  the  Endangered  Species 
Act  of  1973,  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered. 
threatened,  or  extinct.  This  report. 
designated  as  House  Document  No.  94- 
51.  was  presented  to  Congress  on 
January  9, 1975.  and  included 
Arctostaphylos  mcfrroensis  as  threatened 
and  Eriodictyon  altissimum  and  Clarkia 
speciosa  ssp.  immaculata  as 
endangered.  The  Service  published  a 
notice  in  the  July  1. 1975.  Federal 
Register  (40  FR  27823).  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  secUon  4(c)(2)  (petition 
provisions  are  now  found  in  section 
4(b)(3)  of  the  Act)  and  its  intention 
thereby  to  review  the  status  of  the  plant 
taxa  named  therein  The  above  three 
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tasca  wen  included  in  the  July  1, 1975, 
notice.  On  June  1&,  1976.  the  Service 
published  a  proposal  in  the  Federal 
Regialv  (42  FR  24523)  to  determine 
approsdmately  1,700  vascular  plant 
^edes  to  be  endangered  species 
pursuant  to  section  4  of  the  Act; 
Eriodictyon  ahissunum  was  included  in 
this  document 

General  comments  received  in 
relation  to  the  1976  proposal  were 
siunmarised  in  an  April  26, 1978, 
Federal  Ra^er  publication  (43  FR 
17909).  The  1978  Amendmrats  to  the 
Endangered  Species  Act  required  that 
all  proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  that  would 
otherwise  expire  within  <me  year  of  the 
passage  of  the  1978  amendments,  in  the 
December  10, 1979,  Federal  Register  (44 
FR  70796).  the  Service  published  a 
notice  of  withdrawal  of  the  June  6, 1976, 
proposal,  along  with  four  other 
proposals  that  had  expired.^ 

Ine  Service  published  an  updated 
notice  of  review  for  plants  on  December 
15, 1980  (45  FR  82480).  This  notice 
included  Arctostaphyhs  morroensis, 
Clarkia  speciosa  ssp.  immaculata  and  - 
Eriodictyon  altissimum  as  category  1 
species  and  Cirsium  fontinale  var. 
obispoense  as  a  category  2  species. 
Category  1  species  are  those  for  which 
the  Service  has  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
listing  proposals,  while  category  2 
species  are  those  for  which  data  in  the 
Service's  possession  indicate  listing  is 
possibly  appropriate,  but  for  which 
substantial  data  on  biological 
vulnerability  and  threats  are  not 
currently  known  or  on  file  to  support 
proposed  rules.  On  November  28, 1983, 
the  Service  published  in  the  Federal 
Register  a  supplement  to  the  Notice  of 
Review  (48  FR  53640);  the  plant  notice 
was  again  revised  September  27, 1985 
(50  FR  39526).  A.  morroensis  and  E. 
altissimum  were  included  in  both  of 
these  revisions  as  category  1  species; 
Clarkia  speciosa  ssp.  immaculata  and 
Cirsium  fontinale  var.  obispoense  were 
included  as  category  2  species.  On 
February  21, 1990,  (55  FR  6184)  the 
plant  notice  was  agaui  revised,  and  A. 
morroensis,  Clarkia  speciosa  ssp. 
immaculata  and  E.  altissimum  were  all 
included  as  category  1  species,  and 
Cirsium  fontinale  var.  obispoense  was 
included  as  a  cateeory  2  species. 

Section  4(b)(3)(a)  of  the  Endangered 
Species  Act,  as  amended  in  1982. 
requires  the  Secretary  to  make  certain 
findings  on  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1) 
of  the  1982  amendments  further 
requires  that  all  petitions  pending  on 


Ustingofi^.  me 
speciosa  ssp.  ii 


October  13. 1982  be  treated  as  having 
been  newly  suk  initted  on  that  date,  lliis 
was  the  case  foi  Aictostaphyios 
morroensis,  Clc  nb'a  speciosa  ssp. 
immaculata  anf  Eriodictyon 
ahissimum.  beoause  the  1975 
Smithsonian  r^iort  had  been  accepted 
as  a  petition.  InOctober  of  1983. 1984, 
1985, 1986. 1987. 1988. 1989,  and  1990. 
the  Service  fou^d  that  the  petitioned 
ensis,  Clarkia 
laculata  and  E. 
altissimum  wa^  warranted  but 
precluded  by  other  higher  priority 
listing  actions.  Fublication  of  the 
proposed  rule  iti  die  Federal  Register  on 
December  23. 1991  (56  FR  66400), 
constituted  thetfinal  finding  for  the 
petitioned  actions. 

The  portions  tof  this  rule  concerning 
Suaeda  califoatica  are  largely  based  on 
scientific  and  cpmmercial  information 
on  the  species,  impublished  reports  by 
Wayne  Ferren,  unpublished  reports 
from  the  CDFG  (1991),  and  information 
gathered  from  several  botanists, 
including  Mr.  I^rk  Waltera  and  Mr. 
Malcolm  McLej>d. 

A  reevaluatiqn  of  the  existing  data  on 
the  status  of  Citsium  fontinale  var. 
obispoense  and  threats  to  its  continued 
existence  provj  led  sufficient 
information  to  tupport  proposing  this 
species  for  list]  ig  as  endangered. 

The  Service  ( mtered  into  a  contract 
with  the  Sierra  Club  Foundation,  San 
Francisco,  Cali  bmi^,  to  investigate  the 
status  of  California  l^d  snails.  A  final 
report  dated  Aagust  25, 1975,  contained 
data  indicatingjthat  several  of  the  snails 
studied  were  either  threatened  or 
endangered  species  candidates.  On 
April  28, 1976,]the  Service  proposed 
endangered  or  threatened  status  for  32 
land  snails  in  tne  Federal  Register  (41 
FR  17742);  thisj proposal  included  the 
Morro  shouldefband  snail  (imder  the 
common  namej"banded  dune  snail")  as 
endangered.  The  proposed  rulemaking 
that  included  proposed  endangered 
status  for  the  Morro  shoulderband  snail 
was  withdrawn  {December  10, 1979,  (44 
FR  70796)  beciise  of  the  1978 
amendments  to  the  Act,  which  required 
the  withdrawa  of  proposals  over  2  years 
old. 

The  Service  i  mdertook  a  status  review 
of  the  mollusc  in  1984,  which  resulted 
in  the  report  by  Roth  (1985).  Based  on 
that  informaticii,  the  Morro 
shoulderband  inail  appeared  as  a 
category  1  spemes  in  the  Animal  Notices 
of  Review  of  May  22, 1984  (40  FR  675); 
January  6. 198^  (54  FR  554);  and 
November  21, 1991  (56  FR  58820). 

On  December  23. 1991,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  (56  FR  66400)  to  list 
the  five  plants  md  the  Morro 


shouldeibend  snail  as  endangered.  In      i 
that  proposed  rule  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  relevant  to  a  final  decision 
on  the  listing  proposal.  Appropriate 
State  agencies,  county  governments, 
Federal  agencies,  sdmtific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment  No  requests  for  a  public 
hearing  were  received.  To  allow  for 
additional  comment,  the  comment 
period  was  reopened  from  June  8  to  July 
8, 1992.  Notice  of  reopening  of  the 
comment  period  was  published  in  the 
Federal  Register  on  June  8, 1992,  (57  FR 
24221)  and,  along  with  a  summary  of 
the  proposal,  in  die  San  Luis  Obispo 
County  Telegram  Tribime  on  June  17, 
1992. 

Summary  of  Comments  and 
Recommendatioiis 

During  the  comment  periods,  the 
Service  received  written  and  oral 
comments  frtim  13  parties.  The  CDFG, 
the  California  Department  of  Paries  and 
Recreation  (CEH>R),  The  Nature 
Conservancy,  the  Center  for  Plant 
Conservation,  and  the  California  Native 
Plant  Society  were  among  the  eight 
commenters  expressing  support  for  the 
listing  proposal.  Four  commenters  were 
neutral;  three  of  these  provided 
additional  information  on  potential 
project  impacts,  and  one  expressed 
concern  over  the  implications  of  listing 
for  private  landowners.  One  commenter 
initially  was  neutral,  but  apparently 
shifted  to  opposing  the  Usting  proposal. 
Results  of  additional  surveys  for  the 
plants  (Oyler.  in  litt..  1992;  CDFG  1991, 
LSA  Associates  1992)  and  additional 
biological  information  that  was 
submitted  to  the  Service  since 
publication  of  the  proposal  have  been 
incorporated  into  this  final  rule. 

Opposing  comments  and  other 
comments  questioning  the  rule  have 
been  organized  into  specific  issues.  The 
CaUfomia  Fish  and  Game  Commission 
(Commission)  was  considering  the  State 
listing  of  Arctostaphyhs  morroensis 
during  the  same  period  covered  by  the 
Service's  comment  period.  The  Service 
obtained  several  documents  directed  to 
the  Commission  that  included 
comments  opposing  the  State  listing  of 
A.  morroensis.  Because  these  comments 
are  germane  both  to  the  State  and  the 
Federal  listing  of  this  species,  they  have 
been  incorporated  into  the  issues.  The 
Service's  response  to  each  issue  is 
summarized  below: 

Issue  1:  One  commenter  stated  that 
the  population  estimate  of  2,000 
individuals  for  Arctostaphyhs 
morroensis  that  appeared  in  the 


proposal  was  too  low  and  that  the 
population  is  more  likely  cloaor  to 
150.000  individuals.  Furthermore,  this 
large  population  size  makes  the 
hkelihood  of  imminent  extinction  a  low 
.   probability. 

Service  Response:  The  Service 
acknowledges  that  die  number  of 
individuals  of  yiix;tostapiiy7os 
morroensis  is  much  higher  than  the 
estimate  that  was  available  when  the 
proposal  was  prepared.  The  Service 
agrees  that  because  this  species  is  a 
long-lived  perennial,  combined  widi  the 
higher  population  estimates,  the 
prottability  of  imminent  extinction  ia 
low.  However,  mapping  by  Mullany 
(1990)  and  othere  (LSA  Associates  1992) 
indicates  that  A.  morroensis  currently 
occupies  less  than  365  ha  (900  ac)  of 
habitat  Of  this,  two  thirds  is  in  private 
ownership  wiUi  no  legal  protection  and 
where  a  number  of  proposed  projects 
will  further  destroy  and  fragment  the 
habitat.  The  remaining  third  is  in  public 
ownership,  cinnprised  primarily  of 
stands  with  low  densities  of  manzanita 
that  may  represent  only  20  percent  or 
less  of  die  total  individuals.  However, 
the  restiicted  range  and  narrow  habitat 
requirements  of  A  morroensis,  coupled 
with  continuing  alteration,  destruction, 
and  fragmentation  of  habitat,  make  it 
vulnerable  to  becoming  endangered  in 
the  near  future  and.  thus,  meet  the 
definition  of  "threatened."  The  Swvice. 
therefore,  has  determined  that 
threatened  status  is  more  appropriate 
than  endangered  status  and  has  made 
this  change  in  the  final  rule. 

Issue  2:  One  commenter  estimated 
current  manzanita  habitat  losses  to 
development  to  be  63  percent  of  die 
"low  productivity"  habitat  25  percent 
of  the  "modoate  productivity"  habitat 
and  only  9  percent  of  the  "hi^ 
productivity"  habitat  Therefore, 
developmoit  has  had  a 
disproportionately  low  unpact  on 
Arctostaphyhs  morroensis  and  does  not 
represent  a  trend  toward  imminent 
extinction. 

Service  Response:  Ev«i  though  most 
of  the  development  has  occurred  within 
habitat  supp<»ting  low  densities  of 
Aictostapihylos  morroensis,  the 
biological  importance  of  this  habitat  to 
the  species  should  not  be  dismissed. 
Development  has  fra^nented  remaining 
A.  morroensis  habitat  in  the  northern 
and  central  portions  of  its  range,  leaving 
small  pockets  or  individual  shrubs  on 
vacant  lots  and  in  back  yards.  The 
vidnlity  of  these  fragments,  and  their 
contribution  toward  maintaining 
viability  of  Uie  spedes  as  a  whole,  is 
unknown.  Furthermore,  the  effecU  of 
developmoit  in  habitat  with  higher 
densities  of  A  momensis  may  have 
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been  understated  by  the  commenter, 
because  the  "productivity"  of  the 
habitat  was  calculated  based  on  the 
distribution  of  Baywood  fine  sands 
within  each  slope  class,  rather  than  the 
actual  distribution  of  A.  morroensis 
within  each  slope  class.  One 
development  has  been  buih  within  an 
area  that  previously  supported  high 
density  A.  morroensis  habitat.  Two 
developments  planned  witiiin  adjacent 
habitat  support  intermediate  to  high 
densities  of  A.  morroensis.  These  two 
developments  could  affect  up  to  60  ha 
(150  ac)  of  manzanita  habitat. 

hi  addition  to  direct  removal  of 
h^itat,  development  has  had  secondary 
effects  on  quality  of  adjacent  remaining 
habitat,  such  aS  fragmentation, 
deterioration  of  habitat  due  to  increased 
recreational  activity,  and  the 
introduction  of  non-native  species. 
Although  the  Service  agrees  that  the 
extinction  of  A.  morroensis  is  not 
inuninent  (see  Service  Response  1 
above),  past  development  appears  to  be 
a  major  cause  of  past  habitat  loss,  and 
pending  development  proposals 
represent  significant  potential  losses 
and  degradation  of  additional  habitat. 

Issue  3:  One  commenter  beUeves  that 
current  tiends  to  protect  Arctostaphyhs 
morroensis  make  listing  unnecessary. 
These  trends  include  tougher  local  land 
use  regulations,  greater  protection  of  die 
plants  in  Montana  de  Qro  State  Park, 
and  the  future  pubUc  acquisition  of 
mora  habitat  such  as  open  space  and 
more  parklands. 

Service  Response:  Although  local  land 
use  regulations  may  have  been 
strengthmed.  their  primary  purpose  ia 
not  to  protect  Arctostaphylos 
morroensis  or  other  sensitive  species. 
For  instance,  current  restricticms  on 
building  on  slopes  over  a  certain  grade 
may  reduce  the  number  of  units  that  can 
be  constructed  on  a  parcel  over  what 
may  have  been  allowed  previously. 
Constructing  fewer  units  per  parcel, 
however,  does  not  ensure  the  integrity 
of  any  AntosUtphyhs  morroensis 
habitat  that  may  have  been  spared  on 
steeper,  unbuildable  slopes.  Protection 
of  A.  momensis  habitat  within  Montana 
de  Oro  State  Park  accounts  for  only  one- 
diird  of  the  acreage  of  habitat  and  oidy 
20  percent  of  the  number  of  individuals. 
Efibrts  to  acquire  additional  habitat  are 
currentiy  underway  for  37  ha  (90  ac)  of 
A.  morromsis  habitat.  These  efforts, 
however,  are  still  in  progress,  and  even 
if  habitat  is  acquired,  do  not  ensure  that 
management  and  protection  of  this 
habitat  will  be  effective  in  maintaining 
die  long-term  viability  of  A.  morroensis 
at  diia  location.  Tlie  Service  dierefcne 
concludes  that  current  trends  to  protect 


A.  morroensis  habitat  do  not  preclude 
the  need  to  list  the  species. 

Issue  4:  One  commenter  stated  that 
Eucalyptus  poses  no  imminent  threat  of 
«ctinction  to  Arctostaphylos  morroensis 
berause  the  acreage  of  A.  morroensis 
habitat  currently  occupied  by 
Eucalyptus  is  low.  Uie  rate  of 
Eucalyptus  spread  appears  slow,  and 
removal  programs  are  underway. 

Service  Response:  The  only 
Eucalyptus  removal  program  the  Service 
IS  aware  of  is  that  being  conducted  by 
Montana  de  Oro  State  Park.  This  effort 
has  focused  on  removing  Eucalyptus 
seedlings  from  outside  the  bounds  of  die 
original  groves  and  not  specifically  from 
Arctostaphylos  morroensis  habitat. 
While  die  Paric's  efforts  are  to  be 
commended,  the  acreage  of  A. 
morroensis  habitat  enhanced  by  these 
efforts  is  small.  However.  Eucalyptus  is 
recognized  as  only  one  of  several,  and 
certainly  not  d»e  largest,  direats  to  the 
continued  existence  of  A.  morroensis. 
Issue  5:  One  commenter  stated  that 
brushing  (mechanical  clearing)  is  an 
effective  technique  for  regenerating 
senescent  stands  of  Arctostaphylos 
morroensis.  Therefore,  the  inability  to 
maintain  natural  fire  cycles  within 
urt>an  neighborhoods  adjacent  to 
manzanita  stands  could  not  be 
perceived  as  a  threat. 

Service  Response:  Some  evidence 
shows  diat  mechanical  clearing  may 
serve  to  scarify  Arctostaphylos 
morroensis  seed,  a  process  that  would 
typically  be  provided  by  natural  fire 
cycles  in  %irildland  chaparral 
communities.  However,  regeneration  of   " 
A.  morroensis  on  mechanically  cleared 
parcels  has  not  been  shown  to  achieve 
full  restoration  of  ecosystem  processes 
present  within  an  intact  chaparral 
community.  The  role  of  fire  within 
chaparral  communities  may  serve  other 
purposes,  such  as  nutiient  cycling,  that 
caimot  be  duplicated  by  mechanical 
clearing.  Further  research  may  indicate 
that  mechanical  clearing  may  be  a  tool 
in  managing  fragmented  manzanita 
habitat  widiin  urban  neighborhoods 
where  risk  associated  with  controlled 
bums  is  considered  unacceptable.  The 
intent  of  the  Endangered  Species  Act 
however,  is  to  protect  species  and  the 
natural  habitats  upon  which  they 
depend.  Tbe  opportunity  to  maintain 
selected  sites  with  mechanical  clearing 
does  not  reduce  the  need  to  maintain 
habitat  using  natural  ecosystem 
processes,  such  as  controlled  burns. 

Issue  6:  One  commenter  was 
concerned  diat  die  Usting  of  Eriodictyon 
altissimum  woidd  Umit  his  rights  as  a 
private  property  owner. 

Service  Response:  Liisting  of  E. 
altissimum.  as  well  as  the  other  species 
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in  this  rule,  under  the  Endangered 
Species  Act  will  trigger  the  protetitive 
measures  under  section  9  of  the  Act, 
prohibiting  the  collection,  destruction, 
or  damaging  of  these  species  on  any  area 
if  it  is  in  violation  of  any  State  law  (see 
the  Available  Conservation  Measures 
section  of  this  rule  for  a  complete 
discussion).  In  addition,  the  Act 
requires  that  Federal  agencies  insure 
that  activities  they  authorize,  fund,  or 
cany  out  are  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
species,  or  destroy  or  adversely  modify 
its  critical  habitat,  if  any  is  designated. 
Any  activity  on  private  land  that 
requires  Federal  involvement  (such  as  a 
section  404  permit  under  the  Clean 
Water  Act)  and  that  may  afiiect  these 
species  would  have  to  be  reviewed  by 
the  Service  to  ensure  that  the  continued 
existence  of  the  species  would  not  be 
jeopardized.  If  the  Service  determines 
that  an  activity  may  jeopardize  the 
continued  existence  of  the  species,  the 
Service  is  required  to  provide 
reasonable  and  prudent  alternatives  to 
the  applicant.  These  alternatives  should 
accommodate  the  applicant,  but  avoid 
jeopardy  to  the  species.  In  a  non- 
jeopardy  situation,  the  Service  would 
provide  recommendations,  in  the  form 
of  reasonable  and  prudent  measures, 
which  would  allow  the  activity^to 
proceed  without  jeopardizing  the 
species  existence. 

Recovery  planning  for  the  species 
may  include  recommendations  for  land 
acquisition  or  easements  involving 
private  landowners.  These  efforts  would 
be  undertaken  only  with  the 
cooperation  of  the  landowner.  In  the 
majority  of  cases,  presence  of  an 
endangered  or  threatened  species  does 
not  preclude  private  landowners  from 
utilizing  their  land  in  the  manner 
originally  intended. 

Sununary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Arctosiaphylos  morroensis  Wies.  & 
Schreib.  (Morro  manzanita)  be  classified 
as  threatened  and  Cirsium  fontinale  var. 
obispoense  J.  T.  Howell  (Chorro  Creek 
bog  thistle),  Clarkia  speciosa  ssp. 
immaculata  Lewis  &  Lewis  (Pismo 
clarkia),  Eriodictyon  altissimum  Wells 
(Indian  Knob  mountainbalm),  Suaeda 
califomica  Wats.  (California  sea-blite). 
and  the  Morro  shoulderband  snail 
[Helmintboglypta  walkeriana)  should  be 
classified  as  endangered  species. 
Procedures  found  at  Section  4  of  the  Act 
and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 


species  may  be  tietermined  to  be  an 
endangered  or  t  ueatened  species  due  to 
one  or  more  of  1  le  five  factors  described 
in  Section  4(a)(  ).  These  factors  and 
their  applicatioi  i  to  Arctosiaphylos 
morroensis  Wie  s.  ft  Schreib.  (Morro 
manzanita),  Cirtium  fontinale  vax. 
obispoense  J.  T.  Howell  (Oioiro  Creek 
bog  thistle),  Clcfkia  speciosa  ssp. 
immaculata  Leids  &  Lewis  (Pismo 
clarkia),  Eriodic  tyon  altissimum  Wells 
(Indian  Knob  m  luntainbalm).  Suaeda  , 
califomica  Wat .  (California  sea-blite). 
and  the  Morro  a  loulderband  snail 
[Helminthoglyp  a  walkeriana)  are  as 
follows: 

A.  The  Present  i  >r  Threatened 
Destruction.  Mc  dification.  or 
Curtailment  of  Ms  Habitat  or  Range 

Arctostdphyh  s  morroensis  is 
scattered  withii  coastal  maritime 
chaparral  and  o  ik  woodland 
communities,  n  nging  fi^m  the 
northeast  side  of  Morro  Bay  to  the  south 
end  of  Montanajde  Oro  State  Park — a 
distance  of  less  khan  16  km  (10  mi).  The 
distribution  of  A.  morroensis  around 
Morro  Bay  has  peen  tied  to  the 
distribution  of  Baywood  fine  sands 
(ancient  wind-biown  beach  sands)  that 
are  also  habitat  for  the  endangered 
Morro  Bay  kang  ut>o  rat  [Dipodomys 
heermannii  ssp,  morroensis). 
Approximately  i  third  of  A.  morroensis 
habitat  is  owne^  and  managed  by  the 
CCH>R  (Montan^de  Oro  State  Park)  but 
is  still  subject  to  alteration.  Groves  of 
non-native  Eucalyptus  trees  that  were 
planted  in  the  e^ly  IQOO's  have 
encroached  on  ^earby  stands  of  A. 
morroensis  (Hoi  land  et  al.  1990).  The 
CDPR  initiated  i  stand  containment 
project  in  1989.  which  removed 
seedling  trees  tl  at  were  established 
beyond  the  peri  neter  of  the  original 
groves.  Current  efforts  are  focused  upon 
removal  within  the  Hazard  Canyon 
riparian  corrida  r.  If  the  containment 
project  is  not  m  lintained.  however,  new 
expansion  of  th  >  Eucalyptus  into  A. 
morroensis  habitat  can  be  anticipated. 
Recent  installment  of  a  trans-Pacific 
telephone  cablejresulted  in  the  removal 
of  approximate]^  300  plants  in  Hazard 
Canyon  within  ^e  boundaries  of  the 
itt..  1992). 
)tion  of  two  parcels 
r,  the  remaining  habitat 
los  morroensis  is  in 
jip  on  lands  that 
surround  the  cornmunities  of  Morro 
Bay.  Baywood  Park,  and  Los  Osos. 
Expansion  of  th  ;se  communities  has 

A.  morroensis  habitat, 
and  much  of  wt  at  remains  is  slated  for 
residential  deve  opment  (LSA 
Associates  199(k  Keil  1990;  Holland 
1990;  San  Luis  ( )bispo  Coxmty  1991) 


Park  (CDPR,  in , 
With  the  exc« 
owned  by  CDFC 
for  Arctostaphy 
private  ownersfa 


and  sewage  treatment  ponds  (Morro 
Group  1989). 

Eriodictyon  altissimum,  like 
Arctosiaphylos  morroensis,  is  scattered 
within  coastal  maritime  chaparral  and 
oak  woodland  communities,  primarily 
near  Morro  Bay.  Five  of  six  extant 
stands  occur  within  several  or  more 
square  kilometers  (few  square  miles)  of 
each  other,  from  the  south  side  of  the 
commimity  of  Los  Osos  to  the  north  end 
of  Montana  de  Oro  State  Park.  Each  of 
these  stands  comprises  less  than  50 
plants.  The  sixth  and  largest  stand, 
comprised  of  350  individuals,  is  found 
24  km  (15  mi)  to  the  southeast  on  Indian 
Knob,  between  San  Luis  Obispo  and 
Arroyo  Grande.  Two  of  the  Morro  Bay 
stands  are  on  lands  owned  and  managed 
by  Montana  de  Oro  State  Park  and  co- 
occur  with  A.  morroensis  in  Hazard 
Canyon.  Careful  planning  prior  to  the 
recent  installation  of  a  trans-Pacific 
telephone  cable  avoided  potential 
impacts  to  individuals  of  the 
mountainbalm  (CDPR,  in  litt.,  1992). 

Other  stands  in  the  Morro  Bay  area 
occur  on  private  land  threatened  by 
residential  development.  One  stand 
occurs  on  a  parcel  used  by  the 
commimity  of  Los  Osos  to  evaporate 
sewage  sludge  and  is  being  closely 
monitored  by  local  botanists  (Bittman 
1985).  Surface  mining  of  tar  sands  was 
proposed  for  the  Indian  Knob  area 
several  years  ago  (Vanderwier  1987). 
Although  the  proposal  is  not  currently 
being  pursued,  economic  incentive  may 
exist  to  do  so  in  the  futiu«.  The  parcel 
is  ciurently  grazed  by  livestock.  As  with 
other  members  of  this  genus, 
Eriodictyon  altissimum  is  thought  to  be 
adapted  to  ecologic  disturbance, 
specifically  to  periodic  fire  within  the 
chaparral  community.  Field  botanists 
have  noted  that  most  stands  of  E. 
altissimum  are  mature  to  senescent  in 
age  and  that  appropriate  management 
may  be  needed  to  revitalize  the  stands 
(Bittman  1985). 

Cirsium  fontinale  var.  obispoense  is 
restricted  to  open  seep  areas  in 
serpentine  soil  outcrops.  It  probably  has 
never  been  abundant  due  to  its  narrow 
habitat  requirements.  Most  of  C. 
fontinale  var.  obispoense  is  distributed 
between  Morro  Bay  and  San  Luis 
Obispo.  One  of  the  two  largest 
populations  is  found  on  Pennington 
Creek,  a  tributary  of  Oiorro  Creek,  on 
lands  managed  as  a  biological  reserve  by 
California  Polytechnic  University,  San 
Luis  Obispo.  Despite  the  University's 
objective  to  maintain  the  reserve  in  its 
natural  state,  illegal  grazing  from  an 
adjacent  cattle  allotment  has  occurred 
(V.L.  Holland,  California  Polytechnic 
University,  San  Luis  Obispo,  pers. 
comm.,  1991).  The  type  locality  for 
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Cirsium  fontinale  var  obispoense  was 
surveyed  for  the  plant  in  1986;  no  plants 
were  found,  and  the  population  is 
presumed  to  be  extirpated  (Friedman 
1987).  The  other  large  population  is 
found  near  Laguna  Lake  in  the  upper 
Los  Osos  Valley  watershed,  on  lands 
partially  owned  by  the  City  of  San  Luis 
Obispo.  This  population  has  been 
subjected  to  cattle  grazing.  Nearby 
urbanization  has  resulted  in  increased 
recreational  use  and  an  increase  in  alien 
plant  species,  hi  1991,  the  city  fenced 
off  a  small  portion  of  the  habitat  to 
remove  grazing  pressures  on  C.  fontinale 
var.  obispoense  (Tina  Hall,  The  Nature 
Conservancy,  pere.  comm.,  1991).  Five 
other  small  populations  occur  within  8 
km  (5  mi)  of  Laguna  Lake.  Three  of 
these  are  remote  enough  that  few 
hiunan-induced  threats  ciurently  exist, 
but  the  other  two  are  on  lands  that  are ' 
slated  for  development  (Friedman  1987: 
Morro  Group  1988).  One  disjunct 
population  occurs  along  San  Simeon 
Creek,  approximately  48  km  (30  mi) 
northwest  of  the  Pennington  Creek 
population.  This  population  occurs  on 
private  lands  that  are  grazed. 
Developments  proposed  for  adjacent 
parcels  may  remove  water  from  the  San 
Simeon  Creek  watershed  (San  Luis 
Obispo  County  1991).  Since  Cirsium 
foittinale  var.  obispoense  depends  on 
moisture  from  seeps,  it  would  be 
threatened  by  any  proposal  to  divert 
water  &t)m  the  watershed  above  the 
seeps. 

Clarkia  speciosa  ssp.  immaculata  is 
restricted  to  pockets  of  dry  sandy  soils 
within  chaparral  and  oak  woodlands 
south  of  San  Luis  Obispo,  between  the 
town  of  Edna  and  the  Nipomo  Mesa 
area.  All  five  extant  populations  are 
located  on  private  lands.  The  most 
recent  survevs  revealed  that  the  two 
largest  populations,  each  supporting 
about  2,000  individuals,  were  subject  to 
cattle  grazing  and  to  road  grading  where 
the  plant  occurs  along  roadsides  (CDFG 
1991).  A  third  small  population  from 
the  type  locality  consists  of  less  than 
100  individuals  and  is  subject  to  the 
effects  of  roadside  traffic,  road  grading 
and  heri>icide  spraying.  A  fourth 
population  was  reduced  to  about  100 
individuals  by  residential  development. 
A  filth  population  was  discovered  in 
1992  in  the  Nipomo  Mesa  area  during 
construction  of  a  sedimentation  basin. 
About  25  percent  of  the  800  individuals 
comprising  the  population  were 
destroyed  during  pre-construction 
grading  (Oyler.  in  litt..  1992).  Of  four 
other  historical  locations,  two  were 
extirpated  by  residential  development, 
and  two  were  extirpated  by 
undetermined  causes,  most  likely 


mowing  and  other  secondary  impacts 
associated  with  urban  development 
(Myers  1987). 

Suaeda  califomica  is  discontinuously 
distributed  around  the  narrow  upper 
intertidal  zone  of  Morro  Bay  where  it  is 
concentrated  in  three  stands.  One  stand 
is  located  on  tidal  flats  within  Morro 
Bay  State  Park.  A  second  stand, 
consisUng  of  only  six  plants,  is  located 
within  Sweet  Springs  Marsh.  The  third 
population  is  located  within  Montana 
de  Oro  State  Park.  All  three  stands  are 
threatened  by  recreational  activity  on 
the  Udal  flats  and  erosion  from  changing 
hydrologic  conditions  in  the  intertidal 
zone.  Sedimentation  of  the  Bay  from  the 
Los  Osos  Creek  and  Chorro  Creek 
watersheds  has  altered  the  abundance 
and  distribution  of  marsh  habitat  on  the 
east  side  of  the  bay.  Dredging  of  the  Bay 
may  alter  subsurface  currents  and  affect 
shoreline  stability.  The  CDPR  is 
currently  developing  a  proposal  to 
dredge  the  marina  at  Morro  Bay  State 
Park;  this  activity  will  likely  result  in 
the  removal  of  a  dozen  individual  plants 
(U.S.  Fish  and  Wildlife  Service  1993).  S. 
califomica  was  collected  from  a  fourth 
location  just  north  of  Morro  Bay  but  has 
not  been  seen  there  since  1929  (Wayne 
Ferren,  pers.  comm.  1991).  The  type 
locality,  on  Alameda  Island  in  San 
Francisco  Bay,  has  long  since  been 
altered  by  urbanization  as  has  much  of 
coastal  marsh  habitat  along  the  central 
California  coast. 

The  following  discussion  of  habitat 
and  range  of  the  Morro  shoulderband 
snail  is  summarized  from  the  report  by 
Roth  (1985).  The  Morro  shoulderband 
snail  formerly  occupied  primarily 
coastal  dune  scrub  habitat  along 
approximately  8  km  (5  mi)  of  dunes 
extending  into  Morro  spit,  at  Baywood 
Park,  San  Luis  Obispo,  sites  between 
Morro  Bay  and  Cayucos  and  probably 
along  Morro  Bay  in  the  vicinity  of 
Cuesta-by-the  Sea.  The  snail  and  its 
habitat  have  been  eliminated  by 
residential  and  other  development  from 
Baywood  Park,  Cuesta-by-the-Sea,  San 
Luis  Obispo,  and  the  sites  between 
Cayucos  and  Morro  Bay.  Evidence  of 
living  Morro  shoulderband  snails  in  the 
past  decade  has  been  found  only  at  a 
few  sites  within  3  km  (2  mi)  of  one 
another  m  coastal  dune  scrub  habitat. 
This  habitat  has  been  degraded  by  off- 
road  vehicle  activity  and  maturation  of 
the  dune  vegetation. 


B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Overutilization  is  not  currently 
known  to  be  a  factor  for  the  five  plants; 
but  unrestricted  collecting  for  scientific 
or  horticultural  purposes  or  excessive 


visits  by  individuals  interested  in  seeing 
rare  plants  could  result  from  increased 
publicity  as  a  result  of  this  final  rule. 
The  Morro  shoulderband  snail's 
extremely  limited  range  and  numbers 
and  its  taxonomic  distinctness  make  it 
highly  vulnerable  to  recreational  or 
scientific  collectors. 

C.  Disease  or  Predation 

In  efforts  to  control  alien  species  of 
thistle,  the  San  Luis  Obispo  County 
Agricuhure  Department  introduced  the 
seed-head  weevil  (Rhinocyllus  conicus) 
to  several  sites  in  San  Luis  Obispo 
County  in  the  eariy  1980's.  Initial 
reports  horn  field  botanists  indicated 
that  the  seed-head  weevils  were  foraging 
upon  Cirsium  fontinale  var.  obispoense 
However,  more  recent  observations 
indicate  that  since  the  length  of  the 
flowering  season  of  the  thistle  far 
exceeds  the  egg-laying  period  of  the 
weevil,  predation  probably  accounts  for 
only  a  small  reduction  in  seed 
availability  (Charles  Turner. 
Agricultural  Research  Services,  U.S. 
Dept.  Agriculture,  pers.  comm.,  1991). 
No  data  exist  on  the  effects  of  disease  or 
predation  on  the  other  plant  taxa. 

Livestock  grazing  is  believed  to  havp 
caused  the  extirpation  of  Cirsium 
fontinale  var.  obispoense  at  the  type 
locality  on  Chorro  Creek  (Rocco  1981). 
Half  of  the  eight  extant  sites  are  on 
private  lands  that  are  grazed.  Clarkia 
speciosa  ssp.  immaculata  has  been 
subject  to  livestock  grazing  at  two  of  the 
four  extant  locations.  UnlOce  C. 
fontinale  var.  obispoensCi  however, 
observations  of  field  botanists  indicate 
that  Clarkia  speciosa  ssp.  immaculata 
may  be  able  to  sustain  a  certain  amount 
of  grazing  by  livestock  (T  Dunn,  The 
Nature  Conservancy,  in  litt.  1987). 

During  his  survey  for  Morro 
shoulderband  snails.  Hill  (1974)  noted 
that  many  of  the  empty  large  subadult 
shells  contained  vacant  sarcophagid  fly 
puparia,  which  suggested  to  Roth  (1985) 
that  "mortality  from  parasitoid 
infestation  often  occurs  before  H. 
walkeriana  reaches  breeding  condition" 
(Roth  1985).  Roth  (1985)  also 
documented  one  snail  that  had  been 
recently  killed  by  a  rodent 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Under  the  Native  Plant  Protection  Act 
(chapter  1.5  section  1900  et  seq.  of  the 
Fish  and  Game  Code)  and  California 
Endangered  Species  Act  (chapter  1.5 
section  2050  et  seq.).  the  California  Fish 
and  Game  Commission  has  listed 
Clarkia  speciosa  ssp.  immaculata, 
Eriodictyon  altissimum,  and  Cirsium 
fontinale  var.  obispoense  as  endangere<l. 
Though  both  statutes  prohibit  the  "takf' 
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of  St«t»-kstBd  plants  (chaptMl^    • 
sectioD  1908  and  section  2080).  State 
law  appean  to  exempt  the  taking  oF 
such  plants  vie  bd>itat  modification  or 
land  use  change  by  the  Umdowner.  After 
the  CSFG  notifies  r  landowner  that  a 
State-listed  plant  grows  on  his  or  her 
property  State  law  requires  only  that  the 
landowner  notify  the  agency  "at  least  10 
days  in  advance  of  changing  the  land 
use  to  allow  salvage  of  such  plant." 
(chapter  l.S  section  1913). 

In  1991.  the  California  Fish  and  Game 
Commission  (Commission)  was 
petitioned  to  list  Arctoetaphylos 
moiToensis  as  a  threatened  species. 
However,  the  Commission  decided  that 
ecosystem-based  regional  planning 
efforts  could  provide  adequate 
safeguards  for  the  survival  of  A. 
momensis.  In  1993,  while  recognizing 
that  "substantial  losses  to  Mono  Bay 
manzanita  habitat  have  occurred,  and 
that  the  long-term  survival  of  Mono  Bay 
manzanita  remains  precarious."  the 
Commission  made  a  finding  that  listing 
was  not  warranted.  In  contribution  to 
the  regional  planning  eH^orts,  the 
California  Coastal  Conservancy  granted 
funding  to  the  Land  Conservancy  of  San 
Luis  Obispo  County  to  develop 
conservation  strategies  for  the  State  and 
federally  endangered  Morro  Bay 
kangaroo  rat.  as  well  as  sensitive 
species,  including  A.  morroensis,  in  the 
Morro  Bay  area.  The  strategies  are  to  be 
developed  in  conjunction  with  the 
CDFG.  the  CDPR.  local  and  county 
planning  agencies,  and  local 
landowners  (Land  Conservancy  of  San 
Luis  Obispo  1993).  Efforts  to  date  have 
been  hampered  by  a  conflict  in  goals  of 
the  participating  entities.  Legally 
binding  conservation  measures  that 
would  aflicvd  protection  to  A. 
morroensis  have  yet  to  be  developed. 

The  Morro  shoulderband  snail  is  not 
specifically  protected  under  State  or 
local  law.  However,  State  park  policy 
for  Montana  de  Oro  State  Park  calls  for 
management  programs  to  be  prepared 
and  Implemented  to  perpetuate  this  and 
other  taxa  of  special  concern.  Collection 
of  this  species  is  prohibited  on  State 
Park  land  except  by  permit.  This 
protection  applies  only  to  individuals 
and  does  not  prevent  the  effects  of 
indirect  human  disturbance,  such  as 
recreational  activities,  from  harming 
this  species  and  its  habitat. 

E  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  introduction  and  invasion  by 
alien  plants  into  coastal  sage  scrub  and 
maritime  chaparral  communities  has 
adversely  affected  native  flora  and 
fauna,  including  Arctostaphylos 
morroensis  and  the  Morro  shoulderband 


snatL  WUIiama  and  WUttaras  (1964) 
tracked  change  i  in  abundance  and 
fiequency  of  1(  taxa  in  a  coastal  dune 
scrub  commun  ty  over  a  10*year  period 
on  the  sand  spi :  of  Morro  Bay.  They 
observed  that  cSfferences  in 
sucoessional  pettems  in  wind.  lee.  and 
ridge  habitats  were  correlated  with  wind 
conditions,  stafilization  of  dunes  over 
time,  and  seed  dispersal  strategies  of 
certain  taxa.  At;  the  same  time,  they 
noted  that  the  ^ien 
Mesembryanthkmum  chilense  (seafig) 
had  increased  it  both  wind  and  lee 
positions  on  the  spit  and  suggested  that 
over  time.  M.  auJensa  would  supplant 
native  species  mrou^out  the  dune 
system.  ; 

Another  aliei  i  species.  Ehrharta 
cafcj'na.  (veldt  {  rass),  has  spread  to  the 
Morro  Bay  regi  >n,  probably  from  the 
area  between  L  >mpoc  and  the  Nipomo 
Mesa,  where  it  iwas  planted  to  stabilize 
sandy  soils  (Smith  1976).  E.  calcina 
invades  not  only  disturbed  areas,  such 
as  vacant  lots,  load  cuts,  and  utility 
corridors  in  the  Morro  Bay  region,  it  is 
also  becoming  tiaturalized  within  native 
plant  commonities,  including  chaparral 
containing  Arctostaphylos  morroensis  in 
Montana  de  Orb  State  Paric  (C. 
Rutherford,  U.$.  Fish  and  WUdlife 
Service,  pers.  obs.,  1993).  On  one  vacant 
lot,  seedlings  of  A.  morroensis  appear  to 
be  competing  E^vorably  with  Ehrharta 
(LSA  Associate  1992).  While  Ehrharta 
more  likely  col  ipetes  for  resources  with 
herbaceous  sp«  ries  than  with  perennials 
such  as  A.  mor  -oensis,  the  long-term 
effects  of  this  s  >ecies  on  the  dynamics 
of  native  comn  unities  are  not 
understood. 

Stands  of  An  ^ostaphylos  morroensis 
within  Montan  i  de  Oro  State  Park  are 
being  overtopp  jd  by  spreading 
Eucalyptus  pla  itations  that  were 
planted  in  the  i  larly  1900's.  A. 
morroensis  is  r  ot  able  to  survive  such 
encroachment,  due  to  reduction  in 
available  soil  n  loisture,  increased 
shading,  and  tt  e  effects  of  growth- 
inhibiting  terpi  nes  that  are  released 
from  the  Eucal  rptus  (Holland  et  al. 
1990).  The  Gei)eral  Plan  for  Montana  de 
Oro  State  Park  fCDPR  1988)  calls  for  the 
removal  of  exo  ic  species,  including 
Eucalyptus,  bu  a  removal  program  has 
only  been  paitmlly  implemented. 

As  mentionen  under  Factor  "A", 
Cirsium  fontinfle  var.  obispoense  occurs 
in  several  aread  grazed  by  livestock. 
Grazing  and  tripling  by  livestock, 
coupled  with  laesic  to  hydric  conditions 
around  seeps.  Bvors  growth  of  alien 
plants,  once  they  have  become 
established.  Unlike  alien  thistle  taxa,  C. 
fontinale  var.  obispoense  is  probably  not 
able  to  compete  with  other  eilien  plants. 


The  Morro  sluxildeiband  snail  may  be 
experiencing  competition  from  the 
brown  garden  snail  {Helix  aspersa).  The 
brown  garden  snail,  presumed  to  be  an 
escapee  from  an  adjacent  golf  course 
and  housing  development,  has 
established  feral  populations  on  the  spit 
of  Morro  Bay.  Roth  (1965)  discussed 
several  Cactors  that  may  be  the  basis  finr 
such  competition.  While  estivation  sites 
and  food  preferences  for  the  two  snails 
differ,  competition  for  shelter  sites  may 
limit  the  numbers  of  Motto 
shoulderband  snails.  The  coastal  dune 
scrub  community  within  the  survey  area 
is  mature  to  the  point  that  lower  limbs 
of  the  large  older  shrubs  may  be  too  far 
off  the  ground  to  offer  good  shelter.  Roth 
(1985)  found  both  snails  occasionally 
using  alien  M.  chilense,  as  well  as 
pieces  of  particleboard  for  shelter  sites, 
and  suggested  that  more  preferred 
shelter  sites  «vere  unavailable. 
Increasing  development  sturounding  the 
State  Partus  will  increase  threats  from 
this  and  other  exotic  animals  and  plants 
that  disperse  from  developed  areas. 

At  least  several  Morro  snoulderband 
snails  have  been  killed  as  a  result  of 
controlled  burning  of  coastal  scrub  that 
was  carried  out  to  improve  habitat  for 
the  endangered  Morro  Bay  kangaroo  rat 
within  Montana  de  Oro  State  Park.  Park 
staff  are  aware  of  the  presence  of  the 
snails,  have  conducted  pre-bum 
searches  for  them,  but  have  not  detected 
any  in  the  areas  that  have  been  burned 
since  Roth's  first  reported  fire-caused 
mortalities  (Vince  Cicero,  Montana  de 
Oro  State  Park,  pers.  comm.  1991). 
Drought  and/or  heat  may  have 
contributed  to  egg  mortality  in  the 
Morro  shouideiband  snail  (Roth  1985). 
Other  snail  taxa  that  occur  within 
California's  areas  of  Mediterranean 
climate  copulate,  oviposit,  and  undergo 
an  active  growth  phase  during  the  rainy 
season.  Roth  (1985)  found  intact  but 
desiccated  Helminthoglypta  eggs 
"scattered  In  considerable  numbers" 
within  the  survey  area,  though  the 
species  could  not  be  determined.  Roth 
(1985)  suggested  that  this  represented 
several  years'  acciunulation  of  egg 
deposits  whose  viability  may  have  been 
lowered  by  drought  and/or  beat 
conditions. 

Several  of  the  plants  and  the  Morro 
shoulderband  snail  are  also  threatened 
with  stochastic  (i.e.,  random)  extinction 
due  to  the  small  size  and  isolation  of  the 
remaining  populations.  The  limited 
gene  pool  may  depress  reproductive 
vigor,  or  a  single  human-caused  or 
natural  environmental  disturbance 
could  destroy  a  significant  percentage  of 
the  individuals  of  these  species. 
Depressed  seed  viability  has  recently 
been  documented  by  Holland  et  al 
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(1990)  in  some  stands  of  Arctostaphylos 
morroensis.  Annual  plaAts.  such  as 
Clofkia  speciosa  ssp.  immaculata,  and 
short-lived  perennial  plants,  such  as 
Cirsium  fontinale  var.  obispoense,  are 
subject  to  wide  fluctuations  in 
population  numbers  from  year  to  year. 
Such  taxa  may  have  difficulty  in 
maintaining  a  viable  population  si?e 
after  a  series  of  poor  seed  production 
years.  While  Suaeda  caiifomica  is  a 
perennial  plant,  the  low  number  of 
individuals  and  restricted  range  of  the 
plant  within  the  widely  fluctuating 
hydrologic  conditions  in  Morro  Bay  also 
subject  it  to  stochastic  extinction. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  issue 
this  final  rxde.  These  six  taxa  are 
vulnerable  to  one  or  more  of  the 
following  threats:  habitat  destiiiction. 
residential  development,  road 
maintenance  activities,  competition 
from  alien  plants  or  the  common  garden 
snail,  recreational  activities,  grazing, 
water  diversions,  dredging,  and  perhaps 
stochastic  extinction.  Based  on  Uie 
Service's  evaluation  of  the  status  and 
threats  facing  these  species,  the 
preferred  action  is  to  list  Cirsium 
fontinale  var.  obispoense,  Clarkia 
speciosa  ssp.  immaculata.  Eriodictyon 
altissimum,  Suaeda  caiifomica,  and  the 
Morro  shoulderband  snail  as 
endangered.  Though  population  sizes 
for  Arctostaphylos  morroensis  are  larger 
than  were  known  at  the  time  of  the 
proposal,  the  specific  substrate 
requirements  limit  the  amount  of 
suitable  habitat.  Much  of  the  historic 
habitat  has  already  been  destroyed,  with 
over  half  of  that  remaining  on  private 
lands  and  lacking  permanent  protection 
or  active  management  for  the 
consen,ation  of  the  species.  The 
preferred  action  is  to  list  A.  morroensis 
as  threatened.  For  the  reasons  discussed 
below,  the  Service  is  not  proposing  to 
designate  critical  habitat  for  these 
spedas  at  this  time. 

Critical  Habitat 


Section  4(a)(3)  of  the  Act.  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  these  species.  The 
Service's  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  imperiled  by  taking  or 
other  faumdn  activity,  and  identification 


of  critical  habitat  can  be  expected  to 
increase  the  degree  of  sudi  threat  to  the 
species:  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

In  the  case  of  Arctostaphylos 
momensis.  Cirsium  fontinale  var. 
obispoense,  Clarkia  speciosa  ssp. 
immaculata,  Eriodictyon  altissimum. 
Suaeda  caiifomica.  and  the  Morro 
shouideiband  snail,  the  second  criterion 
is  met.  Most  populations  of  these 
species  are  found  on  state  or  private 
lands  where  Federal  involvement  in 
land-use  activities  does  not  generally 
occur.  Additional  protection  resulting 
from  critical  habitat  designation  is 
achieved  through  the  section  7 
consultation  process.  Since  section  7 
would  not  apply  to  land-use  activities 
occurring  writhin  critical  habitat,  its 
designation  would  not  appreciably 
benefit  tiie  species.  Protection  of  these 
species'  habitats  vdll  be  addressed 
through  the  recovery  process. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  of 
the  shoulderband  snail  and  against 
certain  activities  involving  listed  plants 
are  discussed,  in  part,  below. 

Section  7(a)  of  tiie  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
Uieir  actions  with  respect  to  any  species 
that  is  proposed  or  Usted  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
d^ignated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
hsted  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 


continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  U.S.  Army  Corps  of  Engineers 
(Corps)  may  become  involved  with 
Arctostaphylos  morroensis  through  its 
permitting  autiiority  as  described  under 
section  404  of  the  Clean  Water  Act.  By 
regulation. iiation wide  or  individual 
permits  cannot  be  issued  where  a 
federally  listed  endangered  or 
threatened  species  would  be  affected  by 
a  proposed  project  without  first 
completing  formal  consultation 
pursuant  to  section  7  of  the  Act.  The 
proposal  to  dredge  the  marina  at  Mono 
Bay  State  Park  is  likely  to  involve  the 
Corps.  The  Corps  will  also  be  involved 
with  the  removal  of  unexploded 
ordnance  at  Montana  de  Oro  State  Park, 
which  may  potentially  affect  habitat  for 
A.  morroensis.  Eriodictyon  altissimum, 
and  the  Morro  shoulderband  snail. 
Construction  of  new  sewage  treatment 
facilities  are  being  contemplated  by  the 
communities  surrounding  Morro  Bay.  If 
any  Federal  funding  or  permits  are 
required  during  the  expansion  or 
construction  of  new  treatment  facilities, 
those  Federal  agencies  would  also  be 
subject  to  the  requirements  of  section  7 
of  the  Act.  The  range  of  the  Morro  Bay 
kangaroo  rat,  a  federally  listed 
endangered  species,  overlaps  that  of  A. 
morroensis  and  the  Morro  shoulderband 
snail.  Should  the  Service  issue  any 
permits  under  section  10(a)(1)(A)  or 
10(a)(l)(B3  of  Uie  Act  for  activities 
related  to  the  recovery  of  the  Morro  Bay 
kangaroo  rat.  the  Service  would  be 
required  to  do  an  internal  section  7 
consultation  to  assess  what  potential 
adverse  effects  the  permitting  action 
would  have  on  other  listed  species  and 
to  identify  measures  to  avoid  or 
minimize  such  impacts. 

The  Act  and  its  miplementing 
regulations  found  at  50  CFR  17.61, 
17.62,  and  17.63  for  endangered  plants 
and  at  50  CFR  17.71  and  17.72  for 
threatened  plants  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  threatened  or  endangered 
plants.  With  respect  to  the  four  plant 
taxa  being  listed  as  endangered,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61.  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export:  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce:  or  to  remove  and  reduce  to 
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possession  the  species  firom  areas  under 
Federal  jurisdiction;  maliciously 
damage  or  destroy  any  such  species  on 
any  area  under  Federal  jurisdiction;  or 
remove,  cut,  dig  up,  or  damage  or 
destroy  any  such  species  on  any  othn 
area  in  knowing  violation  of  any  State 
law  or  regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law 

Arctostaphylos  morroensis.  herein 
being  listed  as  threatened,  would  be 
subject  to  similar  prohibitions  (16 
U.S.C  1538  (a)(2)(E);  50  CFR  17.71). 
Seeds  from  cultivated  specimens  of 
threatened  plant  species  are  exempt 
from  these  prohibitions  provided  that  a 
statement  of  "cultivated  origin"  appears 
on  their  containers.  Certain  exceptions 
apply  to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62. 17.63.  and  17.72  also 
provide  for  the  issuance  of  permits  to 
cany  out  otherwise  prohibited  activities 
involving  endangereid  plant  species 
undw  cwrtain  circumstances.  Requests 
for  copies  of  the  regulations  on  plants 
and  inquiries  regarding  them  may  be 
addressed  to  the  U.S.  Fish  and  WildUfe 
Service,  Ecological  Services, 
Endangered  Species  Permits,  911  NE. 
11th  Avenue,  Portland,  Oregon,  97232- 
4181  (Telephone  503/231-2063, 
Facsimile  503/231-6243). 

It  is  the  policy  of  the  Service  (59  FR 
34272)  to  identify  to  the  maximum 
extent  practicable  these  activitiey  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  Act  at  the 
time  of  listing.  The  intent  of  this  policy 
is  to  increase  public  awareness  of  the 
effect  of  the  listing  on  proposed  and 
ongoing  activities  within  a  species' 
range.  Nearly  all  the  presently  known 
locations  for  these  five  plants  are  on 
private  lands.  CoUectitm,  damage  or 
destniction  of  theae  species  on  public 
lands  is  prohibited,  although  in 
appropriate  cases  a  Federal  endangered 
species  permit  may  be  issued  to  allow 
collection.  Removal,  cutting,  digging  up, 
damaging  or  destroying  endangered 
plants  on  non-Federal  lands  would 
constitute  a  violation  of  section  9  if 
conducted  in  knowing  violaticm  of  State 
law  or  regulations,  induding  State 
criminal  trespass  law.  The  Service  is  not 
aware  of  any  otherwise  lawful  activities 
being  conducted  or  proposed  by  the 
public  that  will  be  tBecliBd  by  this 
listing  and  resuh  in  a  violation  of 
section  9 

Permits  also  may  be  issued  to  cany 
out  otherwise  prohibited  activities 
involving  endangered  wildlifle  species 
under  certain  idraimstances. 
Ragulatioas  governing  permits  are  at  SO 
CFR  17  22  and  17.23.  Such  permits  are 
aveilaUe  for  scientific  purposes,  to 


enhance  the  pro]  agation  or  s\irvival  of 
the  species,  for  ii  iddental  take  in 
connection  with  stherwise  lawful 
activities,  and  eo  inomic  hardship  luider 
certain  circumsti  nces. 

The  Act  and  in  iplementing 
regulations  foim(  at  50  CFR  17.21  set 
forth  a  series  of  (  eneral  prohibitions  and 
exceptions  that  i  >ply  to  all  endangered 
wildlife.  With  re  pect  to  the  Morro 
shoulderband  sn  lil,  these  prohibitions, 
in  part,  make  it  i  legal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take  (in  :ludinj  harass,  harm, 
pursue,  hunt,  shi  lot,  woimd,  kill,  trap, 
capture,  or  coUo  t;  or  attempt  any  sudi 
conduct),  import  or  export,  transport  in 
interstate  or  fore  gn  commerce  in  the 
course  of  a  comi  lerdal  activity,  or  sell 
or  offer  for  sale  ii  i  interstate  or  foreign 
commerce  any  li$ted  species.  It  is  also 
illegal  to  possessi  sell,  deliver,  carry, 
transport,  or  shin  any  such  wildlife  that 
has  been  taken  ilegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  Stati  conservation  agencies. 

As  indicated  wove,  it  is  the  policy  of 
the  Service  (59  m  34272)  to  identify  to 
the  maximum  ei^ent  practicable  those 
activities  that  wrauld  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act  at  the  time  of  listing.  The  intent  of 
this  policy  is  to  Increase  public 
awareness  of  thaefiiBct  of  this  listing  on 
proposed  and  oqgoing  activities  wimin 
a  spedes'  range.  During  the  public 
comment  perioc^  Inquiries  were  made  as 
to  the  effect  listing  would  have  on 
development  am  1  private  landowner 
activities.  The  S  irvice  believes  that, 
based  on  the  bei :  available  information, 
the  following  ac  ion  will  not  result  in  a 
violation  of  sect  on  9  with  respect  to  the 
Morro  shouldeil  and  snail:  momentary 
moving  of  indiv  iual  snails  out  of 
danger  (e.g..  roa(  ,path). 

Activities  that  the  Service  believes 
could  potentially '  result  in  the  take  of 
the  Morro  shouli  lerband  snail,  include, 
but  are  not  limit  sd  to,  unauthorized 
collecting  or  cap  (ure  of  the  spedes, 
except  as  noted  i  ibove  to  momentarily 
move  an  indivicftial  out  of  harm's  way; 
introduction  of  ixotic  spedes  (e.g., 
other  spedes  of  snails);  unauthorized 
destruction  or  aleration  of  the  spedes' 
habitat  (e.g..  dredging,  filling, 
chaiuelization.  discharge  of  fill 
material,  operatj  an  of  any  vehicles); 
violations  of  dis  rharge  or  withdnwal 
permits;  pesticii  e  applications  in 
violation  of  labe  restrictions;  or  other 
illegal  discharge  ( or  dumping  of  toxic 
chemicals,  silt,  i  ir  other  pollutants  into 
the  habitat  supp  orting  the  spedes. 

Other  imauthirizea  activities  not 
identified  in  thai  above  two  paragraphs 
wdll  be  reviewed  on  a  case-by-caae  basis 
to  determine  if  4  violation  of  sedion  9 


of  the  Act  may  have  occurred  with 
respect  to  this  snail.  The  Service  does 
not  consider  these  lists  to  be  exhaustive 
and  provides  them  for  the  information 
of  the  public. 

The  Service  antidpates  that  few  trade 
permits  would  ever  be  sought  or  issued 
for  any  of  the  five  plants  or  the  Morro 
shoulderband  snail. 

National  Enviromnental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  EnviTonmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Spedes  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Refiraencee  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Ventura  Field  Office  (See  ADDRESKS 
above). 

Authore 

The  primary  authors  of  this  final  rule 
are  Constance  Rutherford  (plants), 
Ventura  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  2140  Eastman  Avenue, 
Suite  100,  Ventura,  California  93003 
(805/644-1766)  and  Steven  M. 
Chambers  (snail).  Albuquerque  Regicmal 
Office,  U.S.  Fish  and  Wildlife  Service. 
P.O.  Box  1306,  Albuquerque,  New 
Mffidco  87103  (505/766-3972). 

List  of  Snhfects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulatioas  Pronmlgation 
PAHT 17-4AMENDEPI 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  SO  of  the  Code  of  Federal 
Regulations,  is  unended.  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

AaduM%:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544: 18  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Sett  3500.  unless  otherwise  noted. 

2.  Amend  §  17.1 1(h)  by  adding  the 
following,  in  alphri>etical  order  under 
SNAILS,  to  the  List  of  Endang»ed  and 
Threatened  WildUfe: 

§1T.11    EndsnuQrad  and  threatened 


*  •*».■ 


m 


MS24 
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Common  name 


Scientific  name 


range         whenaen.     Status     When  listed        ^jjj^         Special 
dangered  ''^^^^  "^ 

or  threat- 
ened 


Snahs 
^^S'"^  HelminthoglyptawaiK'eriana....    U.S.A.  (CA)      na 


567 


NA  NA 


s.uo:^r?nlljS,l^^,'„£illi^,  '^zxr'^'"^"'"'^'-'   •"•«  ^"--^ 


FLOWERING  PLANTS,  to  the  List  of 


Spedes 


Scientific  name  Common  name 


Fu3WE«N6  Plants 


and  threatened  plants. 
•        •        •        . 

(h)  •  •  • 


Historic  range 


Family 


Status^    When  listed        9^'         Special 
hatiitat  rules 


'"JSJS^  **°^"«^to U.SA  (CA)...^:  Ericaceae  .„ '......    j 

'^SKiSS*'"-     ^^*^S!^^^         U.S.A.(CA)  Asteraceae V.    e 

""SS^"*-     f**^**^ U.SA.'(CA) 'onagraceae 1      E 


567 


567 


567 


567 


NA  NA 


NA  NA 


NA  NA 


NA 


NA 


Suaedtocaiffemfaa....    Calilbmia  sea4)liie 


.     U.S.A.  (CA) 


Chenopodiaceae 


567 


NA 


NA 


Dated:  November  14. 1994. 
MoiUelLBeaMe. 

Dinctor,  U.S.  Pish  and  Wildlife  Service. 
(FR  Doc.  94-30860  Filed  12-14-94;  8:45  an| 
aajjHo  cooc  49ie-6s-M 
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This  sectfon  of ««  FEDERAL  REGISTER 
contains  notices  to  the  public  ol  itw  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  itiese  notices  is  to  give  interested 
persons  an  opportunity  to  participete  in  the 
njte  making  prior  to  the  adoption  of  the  final 
luies. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariietiiig  Service 

7CFRPart985 
1FV94  ess  6PR1 

Spearmint  Oil  Produced  in  the  Par 
West;  Salable  Quantities  and  Allotment 
Percentages  for  the  1995-06  Marketing 
Year 

AGENCY:  Agricultural  Marlceting  Service, 

USDA. 

ACTION:  l>roposed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  the  quantity  of  spearmint  oil 

E reduced  in  the  Far  West,  by  class,  that 
andlers  may  purchase  from,  or  handle 
for.  producers  during  the  1995-96 
marketing  year.  The  Spearmint  Oil 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Far 
West,  recommended  this  rule  for  the 
purpose  of  avoiding  extreme 
fluctuations  in  supplies  and  prices,  and 
thus  help  to  maintain  stability  in  the 
spearmint  oil  market. 
DATES:  Comments  must  be  received  by 
January  1 7. 1995. 
AOOftESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA.  Room  2525, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456. 
Conunents  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  CMfice  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and- 
Vegetable  Division,  AMS,  USDA,  1220 
SW  Third  Avenue,  Room  369,  Portland, 
Oregon  97204:  telephone-  (503)  32&- 
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2724;  or  Caroline  C.  Thorpe,  Marketing 
Order  Administn  tion  Branch.  Fruit  ami 
Vegetable  Divisic  d.  AMS.  USDA.  Room 
2525,  South  Buil«ing,  P.O.  Box  96456. 
Washington,  DC  20090-6456;  telephone: 
(202)720-5127.  , 
8UPPI.EMENTARY  INFORMATION:  This 
proposed  rule  is  Issued  under  Marketing 
Order  No.  985  (7  CFR  Part  9851, 
regulating  the  handling  of  spearmint  oil 
produced  in  the  Far  West  (Washington. 
Idaho,  Oregon,  and  designated  parts  of 
California,  Nevada,  Montana,  and  Utah). 
This  marketing  wder  is  effiective  under 
the  Agricultural  |4arketing  Agreement 
Act  of  1937,  as  amended  [7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the  Act. 

The  Departmeitt  of  Agricultiue 
(Department)  is  iisuing  this  rule  in 
conformance  witb  Executive  Order 
12866.  I 

This  proposed  rule  has  been  reviewed 
under  Executive  brder  12778.  Civil 
Justice  Reform.  Imder  the  provisions  of 
the  marketing  or^er  now  in  effect, 
salable  quantitiea  and  allotment 
percentages  may  be  established  for 
classes  of  speara  int  oil  produced  in  the 
Far  West,  lliis  pi  oposed  rule  would 
establish  the  qua  itity  of  spearmint  oil 
produced  in  the  far  West,  by  class,  that 
may  be  purchase  1  from  or  handled  for 
producers  by  has  dlers  during  the  1995- 
96  marketing  yea :,  which  begins  on  June 
1. 1995.  This  pro  }osed  rule  will  not 
preempt  any  stati  i  or  local  laws, 
regulations,  or  p(  licies,  unless  they 
present  an  irrecoi  icilable  conflict  with 
this  rule. 

The  Act  provioes  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  siiit  in  court.  Under 
section  608c(15)(|(\)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretar  y  a  petition  stating  that 
the  order,  any  pn  ivision  of  the  order,  or 
any  obligation  in  posed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secr^ary  would  rule  on  the 
petition.  After  the  hearing  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  thejdistrict  court  of  the 
United  States  in  4ny  district  in  whidi 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  ilace  of  business,  has 
jurisdiction  in  et  uity  to  review  the 
Secretary's  rulin  on  the  petition, 
provided  a  bill  ii  equity  is  filed  not 


later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  tba  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
luiique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf..  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  8  spearmint  oil  handlers 
subject  to  regulation  under  the 
marketing  order  and  approximately  260 
producers  of  spearmint  oil  in  the 
regulated  production  area.  Of  the  260 

E reducers,  approximately  160  producers 
old  Class  1  (Scotch)  oil  allotment  base, 
and  approximately  145  producers  hold 
Class  3  (Native)  oil  allotment  base. 
Small  agricultural  service  firms  are 
defined  by  the  Small  B.usiness 
Administration  [13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultiual 
producers  have  been  defined  as  those 
whose  annual  receipts  are  less  than 
$500,000.  A  minority  of  producers  and 
handlers  of  Far  West  spearmint  oil  may 
be  classified  as  small  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity  and  whose 
income  from  fanning  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  The  U.S. 
production  of  spearmint  oil  is 
concentrated  in  the  Far  West,  primarily 
Washington,  Idaho,  and  Oregon  (part  of 
the  area  covered  by  the  marketing 
order).  Spearmint  oil  is  also  produced  in 
the  Midwest.  The  production  area 
covered  by  the  marketing  order  accounts 
for  approximately  75  percent  of  the 
annual  U.S.  production  of  spearmint  oil 

Pursuant  to  authority  contained  in 
§§985.50,  985.51.  and  985.52  of  the 
marketing  order,  the  Committee 
recommended  the  salable  quantities  and 
allotment  percentages  for  the  1995-96 
marketing  year  at  its  October  5, 1994, 
meeting.  The  Committee  recommended 


the  establishment  of  a  salable  quantity 
and  allotment  percentage  for  Scotch 
spearmint  oil  by  a  unanimous  vote,  and 
a  seven  to  one  vote,  respectively.  The 
member  voting  in  opposition  favored 
the  establishment  of  a  higher  salable 
quaritity  that  would  have  resulted  in  a 
higher  allotment  percentage.  The 
Committee  also  recommended  the 
establishment  of  a  salable  quantity  and 
allotment  percentage  for  Native 
spearmint  oil  by  a  unanimous  vote. 

This  proposed  rule  would  establish  a 
salable  quantity  of  908,531  pounds  and 
an  allotment  percentage  of  51  percent 
for  Scotch  spearmint  oil,  and  a  salaWe 
quantity  of  906,449  pounds  and  an 
allotment  percentage  of  46  percent  for 
Native  spearmint  oil.  This  rule  would 
limit  the  amount  of  spearmint  oil  that 
handlers  may  purchase  from,  or  handle 
for,  producers  during  the  1995-96 
marketing  year,  which  begins  on  June  1. 
1995.  Salable  quantities  and  allotment 
percentages  have  been  placed  into  effect 
each  season  since  the  marketing  order's 
inception  in  1980. 

The  proposed  salable  quantity  and 
allotment  percentage  for  each  class  of 
spearmint  oil  for  the  1995-96  marketing 
year  is  based  upon  the  Committee's 
recommendation  and  the  following  data 
and  estimates: 

(1)  Class  1  (Scotch)  Spearmint  Oil— 

(A)  Estimated  carry-in  on  June  1. 
1995—57.325  pounds.  This  number  is 
derived  by  subtracting  the  estimated 
1994-95  marketing  year  trade  demand 
of  900,000  pounds  from  the  revised 
1994-95  marketing  year  total  available 
supply  of  957,325  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1995-96  marketing 
year-450.000  pounds.  This  number  is 
an  estimate  based  on  the  average  of  total 
annual  sales  made  between  1980  and 
1993,  handler  estimates.  Far  West 
percentage  of  the  North  American 
market  share,  and  information  provided 
by  producers  and  buyers. 

(C)  Salable  quantity  required  from 
1995-96  regulated  producttion- 
892,675  pounds.  This  number  is  the 
difference  between  the  estimated  1995- 
96  marketing  year  trade  demand  and  the 
estimated  carry-in  on  June  1,  lft95. 

(D)  Total  allotment  base  fw  the  1995- 
96  marketing  year— 1.781,433  poimds. 

(E)  Computed  allotment  percentage — 
50.1  percent.  This  percentage  is 
computed  by  dividing  the  required 
salable  quantity  by  the  total  allotment 
base. 

(F)  Recommended  allotment 
percentage — 51  percent. 

(GJ  The  Committee's  recommended 
salable  quantity— 908,531  pounds. 
(2)  Class  3  (Native)  Spearmint  Oil— 


(A)  Estimated  carryin  on  June  1. 
1995—156,733  pounds  This  number  is 
derived  by  subtracting  the  estimated 
1994-95  marketing  year  trade  demand 
of  1.150.000  pounds  from  the  revised 
1994-95  marketing  year  total  available 
supply  of  1.306.733  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1995-96  marketing 
year— 1.050.000  pounds.  This  number  is 
an  estimate  based  on  the  average  of  total 
annual  sales  made  between  1980  and 
1993.  handler  estimates,  and 
information  provided  by  producers  and 
buyers. 

(C)  Salable  quantity  required  bom 
1995-96  regulated  production— 893.267 
pounds.  This  number  is  the  difference 
between  the  estimated  1995-96 
marketing  year  trade  demand  and  the 
estimated  carry-in  on  June  1, 1995. 

(D)  Total  allotment  base  for  the  1995- 
96  marketing  year— 1,970.542  pounds 

(E)  Computed  allotment  percentage — 
45.3  percent.  This  percentage  is 
computed  by  dividing  the  required 
salable  quantity  by  the  total  allotment 
base. 

(F)  Recommended  allotment 
percentage — 46  percent. 

(G)  TTie  Committee's  recommended 
salable  quantity— 906,449  pounds. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  which 
handlers  may  purchase  from  or  handle 
on  behalf  of  producers  during  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

The  Committee's  recommended 
salable  quantities  of  908.531  pounds 
and  906,449  pounds,  and  allotment 
percentages  of  51  percent  and  46 
percent  for  Scotch  and  Native  spearmint 
oils,  respectively,  are  based  on 
anticipated  1995-96  marketing  year 
supply  and  trade  demand. 

The  recommended  salable  quantity 
and  allotment  percentage  for  Native 
spearmint  oil  reflects  the  Committee  s 
expectation  that  demand  during  the 
1995-96  marketing  year  will 
approximate  the  demand  initially 
anUcipated  for  the  1994-95  marketing 
year.  On  the  other  hand,  the  relatively 
higher  recommended  salable  quantity 
and  allotment  percentage  for  Scotch 
spearmint  oil  for  the  1995-96  marketing 
year  demonstrates  that  the  Committee  is 
concerned  with  the  increasing  Scotch 
spearmint  oil  production  both  inside 
and  outside  the  marketing  order 
production  area,  and  the  industry's 
desire  to  maintain  a  significant  share  of 
the  North  American  market 

The  proposed  salable  quantities  are 
not  expected  to  cause  a  shortage  of 


spearmint  oil  supplies.  Any 
unanticipated  or  additional  market 
demand  for  spearmint  oil  which  may 
develop  during  the  marketing  year  can 
be  saUsfied  by  an  increase  in  the  salable 
quantity  Both  Scotch  and  Native 
spearmint  oil  producers  who  produce 
more  than  their  annual  allotments 
during  the  1994-95  season  may  transfer 
such  excess  spearmint  oil  to  a  producer 
with  spearmint  oil  production  less  than 
his  or  her  annual  allotment  or  put  it  into 
the  reserve  pool 

This  proposed  regulation,  if  adopted, 
would  be  similar  to  those  which  have 
been  issued  in  prior  seasons  Costs  to 
producers  and  handlers  resulting  from 
this  proposed  acUon  are  expected  to  he  ' 
offset  by  the  benefits  derived  from 
improved  returns 

The  establishment  of  these  salable 
quantities  and  allotment  percentages 
would  allow  for  anticipated  market 
needs  based  on  historical  sales,  changes 
and  trends  in  production  and  demand, 
and  information  available  to  the 
Committee  Adoption  of  this  proposed 
rule  would  also  provide  spearmint  oil 
producers  with  information  on  the 
amount  of  oil  which  should  be 
produced  for  next  season. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined' that  the  issuance  of  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
received  within  the  comment  period 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  985       * 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements,  and  Spearmint  oil 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  985  is  proposed  to 
be  amended  as  follows: 

PART  98S-SPEARMINT  OIL 
PRODUCED  IN  THE  FAR  WEST 

1.  The  authority  citation  for  7  CFH 
Part  985  continues  to  read  as  follows: 

AutlMMily:  7  U.S.C  601-674. 

2.  A  new  §  985.214  is  added  to  read 
as  follows: 

(Notr.  This  action,  if  adopted,  will  not 
appear  in  the  Code  of  Federal  Regulations.] 

§965.214   Salable  quantities  and  allotment 
PWCMtagM— 1995-«  martwting  ynr. 
The  salable  quantity  and  allotment 
percentage  for  each  dass  of  speannint 
oil  during  the  marketing  year  beginning 
on  June  1, 1995,  shall  be  as  follows: 
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(a)  Class  1  (Scotch)  oil — a  salable 
quantity  of  908,531  pounds  and  an 
allotment  percentage  of  51  percent. 

(b)  Class  3  (Native)  oil — a  salable 
quantity  of  906.449  pounds  and  an 
allotment  percentage  of  46  percent. 

Dated:  December  9, 1994 
Eric  M .  Fonnan. 

Deputy  Director,  Fruit  and  Vegetable  Division. 
|FR  Doc  94-30787  Filed  1 2-14-94;  8:45  am) 
BILLMQ  GOOC  941042-^ 


NUCLEAR  REGULATORY 
COMMiSStON 

10CFRPart73 

The  Unified  Agenda  of  Federal 
Regulations;  Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Regulatory  agenda:  Correction. 

SUMMARY:  This  document  corrects  an 
entry  to  the  Unified  Agenda  of  Federal 
Regulations  appearing  in  the  Federal 
Register  on  November  14, 1994  (59  PR 
58598).  This  notice  is  necessary  to 
correct  the  abstract  and  timetable 
sections  to  reflect  the  publication  of  this 
action  as  a  final  rule. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-7163. 

On  page  58610,  under  NRC  entry 
number  5197,  Temporary  Access  to  - 
Safeguards  Information  (10  CFR  part 
73),  in  the  first  column,  the  "Abstract" 
and  "Timetable"  sections  are  corrected 
lu  read  as  follows: 

Abstract:  The  final  rule  amends  the 
Conunission's  regulations  regarding 
requirements  for  criminal  history  checks 
of  individuals  granted  access  to 
safeguards  information.  The  Rnal  rule  is 
a  minor  procedural  change  that  corrects 
a  defect  in  the  rule  that  limits  the 
Commission's  authority  to  waive  certain 
requirements  and  allow  temporary 
access  to  safeguards  information 
pending  completion  of  criminal  history 
checks. 

Timetable: 


For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Lesar,  ; 

Chief,  Rules  fleviev^  Section.  Fules  Review 
and  Directives  Bmttch,  Division  of  Freedom 
of  Information  and  Publications  Services, 
Office  ofAdministx  ition. 
(FR  Doc.  94-30798  Filed  12-14-94;  8:45  ami 
HUMO  COOE  7SM-ei -M 
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Date 

FRCile 

Fmal  action  ...„. 
Fmal  action  ef- 
fective. 

7129m 
8/29/94 

59  FR  3Km 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  December  1994. 
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14  CFR  Part  39 

(Docket  No.  94-MI|-192-AD] 

Airworthiness  Directives;  AirtMJS  Model 
A300-600  Serie4  Airplanes 


AGENCY:  Federal 
Administration, 
ACTION:  Notice  o 
(NPRM). 


Aviation 
DOT. 

proposed  rulemaking 


SUMMARY:  This  £  Dcument  proposes  the 
adoption  of  a  ne^  v  airworthiness 
directive  (AD)  tl  at  is  applicable  to 
certain  Airbus  K  odel  A300-600  series 
airplanes.  This  p  roposal  would  require 
repetitive  ultras*  nic  inspections  to 
detect  cracks  in  i  he  bolt  holes  inboard 
and  outboard  of  rib  9  on  the  bottom 
booms  of  the  front  and  rear  wing  spars, 
and  repair,  if  netessary.  This  proposal  is 
prompted  by  thq  discovery  of  fatigue 
cracks  that  emadated  from  the  bolt  holes 
inboard  and  outloard  of  rib  9  in  the 
bottom  booms  o|  the  front  and  rear  wing 
spars.  The  actioas  specified  by  the 
proposed  AD  are  intended  to  prevent 
reduced  structu^l  integrity  of  a  wing 
spar  as  a  result  c^f  fatigue  cracks  in  the 
bolt  holes.  j 

DATES:  Conunenis  must  be  received  by 
January  26, 1999. 
ADDRESSES:  Subjnit  comments  in 
triplicate  to  the  federal  Aviation 
Administration  IFAA).  Transport 
Airplane  Directdrate,  ANM-103, 
Attention:  Rule  j  Docket  No.  94-NM- 
192-AD,  1601  lind  Avenue.  SW., 
Renton,  Washincton  98055-4056. 
Comments  may  pe  inspected  at  this 
1 9:00  a.m.  and  3:00 
rough  Friday,  except 


location  betweef 
p.m.,  Monday  i 
Federal  holidav 
The  service  i 
the  proposed  i 
Airbus  Industrie 
Bellonte,  317071 
This  informatiot 


jformation  referenced  iii 
|e  may  be  obtained  from 
1  Rond  Point  Maurice 
}lagnac  Cedex.  France, 
may  be  examined  at 
the  FAA,  Transport  Airplane  ' 
Directorate,  16o|l  Lind  Avenue,  SW., 
Renton,  Washin  ^on. 
FOR  FURTHER  INF  3RMATI0N  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113. 


FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1 320 

SUPPLEMENTARY  INFORMATION: 

Comments  Iivvited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  qverall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-192-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-4^IM-192-AD.  1601  Llfld  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generate  de  I'Aviation. 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300-600  series  airplanes.  The 
DGAC  advises  that,  during  full-scale 
fatigue  testing  of  Model  A300  series 
airplanes,  fatigue  cracks  were  found  that 
emanated  from  the  bolt  holes  inboard 
and  outboard  of  rib  9  in  the  boftom 
booms  of  the  front  and  rear  wing  spars. 
The  cracks  were  discovered  at  58,650 
simulated  flight  cycles.  Additionally, 
the  IXjAC  received  six  reports  of  cracks 
found  in  the  bottom  booms  of  the  front 
and  rear  wing  spars  at  the  rib  9  joint  on 
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an  in-service  Model  A300-B2  series 
airplane.  The  cracks  were  discovered 
between  19,500  and  29.700  flight  cycles 
Model  A300-600  series  airplanes  are     ' 
similar  in  type  design  to  Model  A300 
series  airplanes  and,  therefore,  are 
subject  to  the  cracking  that  was 
discovered  on  Model  A300  series 
airplanes. 

Fatigue  cracks  in  the  lower  boom  of 
the  front  and  rear  wing  spars,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  reduced 
structural  integrity  of  a  wing  spar. 

Airbus  has  issued  Service  Bulletin 
A30D-57-6037,  dated  August  1, 1994, 
which  describes  procedures  for 
repetitive  ultrasonic  inspections  to 
detect  cracks  in  the  bolt  holes  inboard 
and  outboard  of  rib  9  on  the  bottom 
booms  of  the  front  and  rear  wing  spars, 
and  repair,  if  necessary.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  94-208-169(8). 
dated  September  14, 1994,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  or 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21 .29)  and  the  appHcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  ultrasonic  inspections  to 
detect  cracks  in  the  bolt  holes  inboard 
and  outboard  of  rib  9  on  the  bottom 
booms  of  the  fit)nt  and  r6ar  wing  spars, 
and  repair,  if  necessary.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicabihty  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  Under  these 
circumstances,  at  least  one  operator 
appears  td  have  incorrectly  assumed 
that  its  airplane  was  not  subject  to  an 


AD.  On  the  contrary,  all  airplanes 
identified  in  the  applicability  provision 
of  an  AD  are  legally  subject  to  the  AD. 
If  an  airplane  has  been  altered  or 
repaired  in  the  affected  area  in  such  a 
way  as  to  affect  compliance  with  the 
AD,  the  ovmer  or  operator  is  required  to 
obtain  FAA  approval  for  an  alternative 
method  of  compliance  with  the  AD.  in 
accordance  wiUi  the  paragraph  of  each 
AD  that  provides  for  such  approvals.  A 
note  has  been  included  in  this  notice  to 
clarify  this  requirement. 

The  FAA  estimates  that  35  airplanes 
of  U.S.  registiy  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  11  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $23,100,  or  $660  per 
airplane,  per  inspection  cycle. 

The  total  cost  mipact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  die 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  94-.\M-l92-AD 

Applicability:  Model  A30O-6OO  series 
airplanes  on  which  Airbus  Modification 
10161  has  not  been  installed,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any'modification. 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
a  wing  spar,  accomplish  the  following. 

(a)  Perform  an  ultrasonic  inspection  to 
delect  cracks  in  the  boh  holes  inboard  and 
outboard  of  rib  9  on  the  bottom  booms  of  the 
front  and  rear  wing  spars,  in  accordance  with 
Airbus  Service  Bulletin  A30O-57-6O37. 
dated  August  1. 1994.  at  the  time  specified 
in  paragraph  (aKl)  or  (a)(2)  of  this  AD.  as 
applicable. 

(1)  For  airplanes  on  which  Airbus 
Modification  8842  (reference  Airbus  Ser\ice 
Bulletin  A300-57-6039)  has  not  been 
installed:  Prior  to  the  accumulation  of  17.000 
total  landings,  or  within  2.000  landings  after 
the  effective  date  of  this  AD.  whichever 
occurs  later.  Repeat  the  inspection  thereafter 
at  intervals  not  to  exceed  9,000  landings. 

(2)  For  airplanes  on  which  Airbus 
Modification  8842  has  been  installed:  Prior  to 
the  accumulation  of  17,000  total  landings 
after  accomplishment  of  Airbus  Modification 
8842.  or  within  2,000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  9,000  landings. 

(b)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  Airbus 
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Service  BuUetin  A30O-57-6O37,  dated 
August  1, 1994.  Thereafter,  peifoim  the 
repetitive  inspections  required  by  paregraph 
(a)  of  this  AO. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113 

(d)  Special  flight  peirhits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CPR 
21.197  and  21.199)  to  operate  the  airpluie  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  9, 1994. 

Darrell  M.  Pedcrson. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

IFR  Doc  94-30802  Filed  12-14-94;  8:45  am) 
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14CFRPart39 

[Dodnt  Na  94-NM-177-AOI 

AifworthinMS  OiractivM:  Boaing 
Modtl  727  and  Mo<M  737  8«riM 

AQBtCV:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  727  and  Model 
737  series  airplanes.  This  proposal 
would  require  replacement  of  the 
actuator  of  tiie  engine  fuel  shutoff  valve 
.  and  the  fuel  system  crossieed  valve  with 
an  improved  actuator.  This  proposal  is 
prompted  by  reports  indicating  that, 
during  ground  acceptance  tests  on 
Model  737  series  airplanes,  the  actuator 
clutch  on  the  engine  shutofi'  and 
crossfeed  valves  slipped  at  cold 
temperatures  due  to  improper 
functioning.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  improper  functioning  of  these 
actuators,  which  could  result  in  a  fuel 
imbalance  due  to  the  inability  of  the 
flightcrew  to  transfer  fuel  through  the 
crossfeed  valve;  improperly  functioning 
actuators  could  also  prevent  the  pilot 


from  shutting  off  t  le  fiiel  to  the  engine 
following  an  engii  e  Dailiuv  and/or  fire. 

DATES:  Comments  must  be  received  by 
February  10, 1995 

ADDRESSES:  Submit  commmts  in 
triplicate  to  the  Fe  leral  Aviation 
Administrati<m  (F.  LA),  Transport 
Airplane  IMrecton  le,  ANM-103, 
Attention:  Rules  E  scket  No.  94-NM- 
177-AD,  1601  Lin  1  Avenue,  SW., 
Renton.  Washingt*  n  98055-4056 
Comments  may  be  inspected  at  this 
location  between  ^:00  a.m.  and  3K)0 
p.m.,  Monday  thrqugh  Friday,  except 
Federal  holidays.  > 

The  service  infotmation  referepced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  CommeTd4l  Airplane  Ooup, 
P.O.  Box  3707,  Seittle,  Washington 
98124-2207.  This  nfbrmation  may  be 
examined  at  the  F  lA.  Transport 
Airplane  Directon  te,  1601  Lind 
Avenue,  SW.,  Ren  on.  Washington. 

FOR  FURTHER  MFOf  MATKM  CONTACT: 
Stephen  S.  Bray,  /  erospace  Engineer, 
Impulsion  Brancli.  ANM-141S,  FAA, 
Transport  Airplan^  Directorate,  Seattle 
Aircraft  Certificati  m  Office,  1601  Lind 
Avenue,  SW.,  Ren  on,  Washington 
98055-4056;  telep  lone  (206)  227-2681; 
fex  (206) 227-118  . 

SU?PtBmiTARV  miORMATION: 

Commeiits  Inn 

Interested  persoAu  are  invited  to 
participate  in  the  making  of  the 
propoMd  rule  by  aubmitting  such 
written  data,  viewf ,  or  arguments  as 
they  may  desire.  Qommimications  shall 
identify  the  Rules  pocket  number  and 
be  submitted  in  trBlicate  to  the  address 
specified  above.  a|1  communications 
received  on  or  befibre  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rale.  Thi  proposals  contained 
in  this  notice  maylbe  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatbry,  economic, 
environmental,  ami  energy  aspects  of 
the  proposed  rule  J  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  fen*  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persona  A  report 
summarizing  eacnFAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  ff  ed  in  the  Rules 
Docket. 

Commenters  wi&hing  the  FAA  to 
acknowledge  recejpt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  sell-addressed,  stamped 
postcard  on  whid  the  following 
statement  is  made  "Comments  to 
Docket  Number  9-  -NM-177-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter 

AvattabOtty  oTNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No 
94-NM-177-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that,  during  groimd 
acceptance  tests  on  Model  737  series 
airplanes,  the  actuator  clutch  on  the   ^ 
engine  shutofi'  and  crossfeed  valves 
slipped  at  temperatures  below  -23  F. 
Subsequent  testing,  conducted  by  J.  C 
Carter  Company  (me  manufacturer  of 
the  engine  shutoff  and  crossfeed  valves), 
revealed  that  the  actuator  clutch  slipped 
at  cold  temperatures  when  the  engine 
shutoff  valve  was  commanded  to  either 
the  "close"  or  "open"  position.  Such  a 
condition  prevents  the  operation  of  the 
engine  shutoff  and  crossfeed  valves. 
Improper  functioning  of  these  actuators, 
if  not  corrected,  could  result  in  a  fuel 
imbalance  due  to  the  inability  of  the 
flightcrew  to  transfer  fuel  through  the 
crossfeed  valve,  or  could  prevent  the 
pilot  from  shutting  off  the  fuel  to  the 
engine  following  an  engine  failure  and/ 
or  fire. 

The  subject  acttiators  are  also 
installed  on  certain  Model  727  series 
airplanes.  Therefore,  those  Model  727 
series  airplanes  are  subject  to  the  same 
imsafe  condition  identified  on  Model 
737  series  airplanes. 

The  FAA  has  reviewed  and  approved 
).  C.  Carter  Company  Service  Bulletin 
61163-28-08,  dated  September  1. 1994, 
which  describes  procedures  for 
replacement  of  the  actuator,  having  part 
number  (P/N)  40574-2  (Model  EM487- 
3),  with  a  new  actuator,  having  P/N 
40574-4  (Model  EM487-4). 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  replacement  of  the  actuator  of 
the  engine  fuel  shutoff  valve  and  the 
fuel  system  crossfeed  valve  with  a  new 
actuator.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misimderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applioability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  "Hie  FAA 
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points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airi^ane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  requirement. 

There  are  approximately  4,137  Model 
727  and  Model  737  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  2.190 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  3  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  J.C.  Carter 
Company  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $394,200,  or 
$180  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptious  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
"ADDRESSES." 


List  of  Sul^ecU  ia  14  OH  Pan  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(b);  and  14  CFR 
11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  94-NM-177-AD. 

Applicability.  Model  727  and  Model  737 
series  airplanes,  as  listed  in  ).  C.  Carter 
Company  Service  Bulletin  61163-28-08. 
dated  September  1, 1994,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wliether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
bom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  improper  ftinctioning  of  certain 
actuators,  which  could  result  in  a  fuel 
imbalance  due  to  the  inability  of  the 
flightcrew  to  transfer  fuel  through  the 
crossfeed  valve,  or  which  could  prevent  the 
pilot  from  shutting  off  the  fuel  to  the  engine 
following  an  engine  failure  and/or  fire, 
accomplish  the  following: 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  replace  the  actuator,  having 
part  number  (P/N)  40574-2  (Model  EM487- 
3).  on  the  fiiel  system  crossfeed  valve  and  the 
engine  shutoff  valves  with  a  new  actuator 
having  P/N  40574-4  (Model  EM487-4),  in 
accordance  with  the  Accomplishment 
Instructions  of  J.  C  Carter  Company  Service 
Bulletin  61163-28-08.  dated  September  1 
1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle' 
Aircraft  Certification  Office  (ACQ).  FAA. 
Transport  Airplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  2: Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  bom  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  9, 1994 

Darrell  M.  Pederaon. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice 
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14  CFR  Part  39 

[Docket  No.  94-#IM-l90-AO] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  AviaUon 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakine 
(NPRM).  * 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
replacement  of  the  existing  pressure 
relief  valve  in  the  potable  water  system 
with  a  non-adjustable,  single  setting 
valve.  This  proposal  is  prompted  by 
reports  of  potable  water  tanks  that 
ruptured  and  resulted  in  damage  to  the 
passenger  compartment.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  injury  to  the  crew 
and  passengers  and  damage  to  the 
passenger  compartment,  due  to  an 
explosive  failure  of  the  potable  water 
tank. 

DATES:  Comments  must  be  received  by 
February  10,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
190-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidavs. 
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The  service  infonnation  raierenced  in 
the  proposed  nils  may  be  obtained  from 
Boeing  Commercial  Airplane  (koup. 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und 
Avenue,  SW.,  Rent  on.  Washington. 
FOR  FUPTHER  WFORMATION  CONTACT:  Don 
Eiford.  Aerospace  Engineer,  Systems 
and  Equipment  Branch.  ANM-130S. 
Seattle  Aircraft  Certification  Office, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2788:  fox  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comiuents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-190-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-190-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
potable  water  tanks  on  Boeing  Model 
747  series  airplanes  rupturing  and 
causing  damage  to  the  passenger 
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compartment  In  ine  of  these  cases,  the 
upper  polar  cap  a  the  potable  water 
ttuEdi  separated  anp  was  projected  from 
the  main  body  of  (he  tank.  This 
projectile  penetrated  the  cabin  floor  and 
hit  the  main  decklceiling  panel.  This 
incident  took  plase  during  ground 
maintenance  opeiations.  and  no 
personnel  were  injured.  In  another  case. 
the  tank  dome  separated,  causing 
significant  damagb  to  the  floor  directly 
above  the  tank.  Investigation  showed 
that  the  relief  valve  was  improperly 
adjusted  and  not  capable  of  relieving 
pressure.  The  existing  pressure  relief 
valve  has  a  no  loan  lift  pressure 
adjustment  featui^  and  can  easily  be  put 
out  of  adjustment  This  condition,  if  not 
corrected,  could  lesult  in  injury  to  the 
crew  and  passeng  srs  and  damage  to  the 
passenger  compa  tment,  due  to  an 
explosive  £ailure  i  if  the  potable  water 
tank. 

The  FAA  has  n  viewed  and  approved 
Boeing  Alert  Serv  ice  Bulletin  747- 
38A2105,  dated  C  ctober  27, 1994. 
which  describes  ]  rocedures  for 
replacing  the  exiating  pressure  relief 
vcdve  in  the  potanle  water  tank  with  a 
non-adjustable,  sfigle  setting  valve. 
Installation  of  the!  new  pressure  relief 
valve  would  eliminate  the  possibility  of 
explosive  damage  to  the  potable  water 
tank  due  to  over  aresaurization  as  a 
result  of  imprope '  reUef  valve 
adjustment 

Since  an  unsafi  condition  has  been 
identified  that  is  ikely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  p  reposed  AD  would 
require  replacing  the  existing  pressure 
relief  valve  of  the  potable  water  tank 
with  a  single  settmg.  non-adjustable 
pressiue  relief  valve.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  vie  alert  service 
bulletin  described  previously. 

As  a  result  of  r4cent  commimications 
with  the  Air  Traixport  Association 
(ATA)  of  Americ^,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  tl^e  legal  effect  of  AD's 
on  airplanes  that  fare  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  alsred  or  repaired  in  the 
area  addressed  bjl  the  AD.  The  FAA 
points  out  that  aU  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
le  AD.  If  an  airplane 
Ir  repaired  in  the 
^ch  tf  way  as  to  affect 
le  AD,  the  owner  or 
»d  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragrai  h  of  each  AD\hat 
provides  for  such  approvals.  A  note  has 
been  included  in  bi»  notice  to  clarify 
this  requirement 


legally  subject  to] 
has  been  altered  i 
affected  area  in  siJ 
compliance  with  j 
operator  is  requir 


There  are  approximately  983  Model 
747  series  airptaiies  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  205  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
aiiplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  woik  hour.  Required  parts 
would  cost  approximately  $120  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$73,800,  or  $360  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  asstutiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  h«ein 
would  not  have  substantial  direct  eOacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 

i>roposal  would  not  have  sufficient 
iederalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Fx>r  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1079);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADOAESSES." 

List  of  SubjecU  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U  S.C  App.  1354(a).  1421 
and  1423:  40  U.S-C  106(g);  and  14  CFR 
11.89. 

$39.13   (Amended} 

2.  Section  39.13  is  ameiided  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  94-NM-190-AD 

Applicability.  Model  747  series  airplanes, 
line  positions  1  through  1013.  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
raquiremenU  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  b>'  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  aiiplane  from 
the  applicability  of  this  AO. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  explosive  foilure  of  the  potable 
water  Unk,  which  could  cause  dama^  to  the 
passenger  compartment  and  result  in  injury 
to  the  crew  and  passenger,  accomplish  the 
following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  replace  the  existing  pressure  relief 
valve  in  the  potable  water  system  with  a  non- 
adjustable,  single  setting  valve.  In  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
38A2105.  dated  October  27. 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  OQica  (ACO),  FAA. 
Transport  Airplao*  Directorate.  Operators 
shall  submit  their  requasu  duough  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seanle  ACO. 

Note  2:  Infbraiation  concerning  the 
existence  of  approved  allemativa  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  wham  the  requiremenU  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  9, 1994 
I>amU  M.  Pwlenon, 
Acting  Managn:  Tmnsport  Airplane 
Dkectomte.  Aircraft  CutifioaUon  Service. 
(FR  Doc  94-30803  PUmI  12-14-94;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  «4-NM-165-ACq 

Airworthiness  Directives;  British 
Aerospace  Model  BAC 1-11-200  and 
-400  Series  Airplanes 

AGENCY:  Federal  AviaUon 

Administration,  DOT 

ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  This  doomient  proposes  the 
adoption  of  a  new  airworthiness 
direcHve  (AD)  that  is  apphcable  to  all 
British  Aerospace  Model  BAC  1-11-200 
and  -400  series  airplanes.  This  proposal 
would  require  inspections  of  the 
bearings  of  the  aileron  control  system, 
and  correction  of  discrepancies.  Thfs 
proposal  is  prompted  by  a  report 
indicating  that  an  operator  experienced 
difficulties  wherein  considerable 
pressure  was  required  to  manually  input 
roll  control  due  to  seized  bearings  in  the 
aileron  control  system.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  seizure  of 
bearings,  which  could  reduce  the  pilot's 
ability  to  initiate  roll  control  during 
critical  phases  of  flight. 

DATES:  Comments  must  be  received  by 
January  26,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  AviaUon 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-^^lM- 
165-AD.  1601  Und  Avenue^  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  900  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  Airbus  limited,  P.O 
Box  77,  Bristol  B699  7AR,  England.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Und  Avenue,  SW.,  Renton, 
Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  Schroeder,  Aerospace  Engineer. 
ANM-l  13.  Standardization  Branch. 
ANM-113,  FAA,  Transport  Airplane 
Directorate.  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2148;  fax  (206) 
227-1320. 

SUPPLEMENTARY  INFORMATION: 
Coounents  Invited 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propowd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire  Communications  shall 


Jdentily  the  Rules  Docket  number  and 
be  submitted  in  triphcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
m  this  notice  may  be  changetUn  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
m  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-165-AD."  the 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No 
94-NM-165-AD.  1601  Und  Avenue, 
SW.,  Renton.  Washington  98055-4056 
Discussion 

The  Qvil  Aviation  Authority  (CAAJ, 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  all  British  Aerospace  Model 
BAC  1-11-200  and  -400  series 
airplanes.  The  CAA  advises  it  has 
received  a  report  indicating  that  an 
operator  experienced  handling 
difficulties  wherein  considerable 
pressure  was  required  to  manually  input 
roll  control,  hivestigation  revealed  that 
these  handling  difficulties  were  caused 
by  seized  bearings  in  the  starboard  servo 
tab  input  and  trim  tab  input  control  rods 
of  the  aileron  control  system.  Further 
investigation  revealed  that  the  bearing 
seals  had  deteriorated.  Such 
deterioration  allowed  the  pre-packed 
bearing  lubricant  to  escape  and  moisture 
to  enter,  which  caused  heavy  corrosion 
and  subsequent  seizure  of  the  rod  end 
bearings.  This  condition,  if  not 
corrected,  could  reduce  the  pilot's 
ability  to  initiate  roll  control  during 
critical  phases  of  flight. 

British  Aerospace  has  issued  Alert 
Service  Bulletin  27-A-PM6023,  Issue 
No  2,  dated  November  23. 1992.  which 
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describes  (oooeduras  for  repetitive 
detailed  visual  and  physdiu  inspections 
of  the  bettings  of  the  aileron  control 
system,  and  correction  of  discrepancies. 
Ilie  CAA  classified  this  service  bulletin 
as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
2 1 .  29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  G\A, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsaiie  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  detailed  visual  and  physical 
inspections  of  the  bearings  of  the  aileron 
control  system,  and  correction  of 
discrepancies.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

As  a  result  of  recent  communications 
ivith  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicabihty  provision  of  the  AD,  but 
that  have  been  altered  orfepaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  bet^n  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  requirement. 

The  FAA  estimates  that  31  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane, 
per  inspection  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Basmi 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1 .860,  or  $60  per 
airplane  per  inspection. 


The  total  coai  impact  figure  discussed 
above  is  based  pn  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  tha  no  operator  would 
accomplish  the  se  actions  in  the  future  if 
this  AO  were  n  >t  adopted. 

The  regulatic  as  proposed  herein 
would  not  hav4  substantial  direct  efiects 
on  the  States,  a  a  the  relationship 
betwreen  the  na  ional  government  and 
the  States,  or  oi  i  the  distribution  of 
power,  and  resi  onsibilities  among  the 
various  levels  qf  government  Therefore, 
in  accordance  ^th  Executive  Order 
12612,  it  is  det(  rmined  that  this 
proposal  woulf  not  have  sufficient 
federalism  imp  ications  to  warrant  the 
preparation  of  1 1  Federalism  Assessment 

Fx>r  the  reaso  is  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "signi£  cant  regulatory  action" 
tmder  Executiv^  Order  12866;  (2)  is  not 
a  "significant  rtle"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  Febrjiary  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impart,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  crite^a  of  the  Regulatory 
Flexibility  Act.;  A  copy  of  the  draft 
regulatory  evaleation  prepared  for  this 
action  is  contaj  led  in  the  Rules  Docket. 
A  copy  of  it  mi  yr  be  obtained  by 
contacting  the  tules  Docket  at  the 
location  provid  ed  imder  the  caption 

ADOflESSES. 


in  14  CFR  Part  39 

transporthtion.  Aircraft,  Aviation 


List  of  Subjects 

Air 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,^  pursuant  to  the 
authority  delegated  to  me  by  the 
Administratorjuie  Federal  Aviation 
Administrationj  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  3^)  as  follows: 

PART  3fr-AIRW0RTHINESS 
DIRECTIVES    ' 

1.  The  autho^ty  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  JJ.S.C.  App.  1354(a),  1421 
and  1423;  49  U.9C  106(g):  and  14  CFR 
11.89. 

§39.13    [An 

2.  Section  3g|l3  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aeraspac  t  Airbus  Limited  (Formerly 
British  Aara  ipace  Commerctal  Aircraft 
Limited,  Brii  ish  Aerospace  Aircraft 
Group):  Docket  94-NM-165-AD. 
AppHcability.  All  Model  BAC 1-11-200 

and  -400  series  a  rplanes,  certificated  in  any 

category. 


Note  1:  This  AD  applies  to  each  airpiane 
identified  in  the  preceding  applicability 
provision,  regardless  of  M^edier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AO  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfomiance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  difierent 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AO.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafiB  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  at  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  pilot's  ability  to  initiate  roll 
control  during  critical  phases  of  the  flight, 
accomplish  the  loUowing: 

(a)  Within  5  years  from  the  date  of 
installation  of  the  aileron  control  bearings  (» 
within  6  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  perform  a 
detailed  visual  and  physical  inspection  to 
detect  missing  or  damaged  sealing  rings, 
corrosion,  or  restricted  movement  of  the 
bearings  of  the  aileron  control  system,  in 
accordance  with  the  Accomplishment 
Instructions  of  British  Aerospace  Alert 
Service  Bulletin  27-A-PM6023,  Issue  No.  2. 
dated  November  23. 1992 

(1)  If  no  discrepancies  are  found,  repeat  the 
inspecfion  requirements  thereafter  at 
intervals  not  to  exceed  14  months. 

(2)  If  any  discrepancy  is  found,  prior  to 
further  flight,  replace  the  bearing  with  a  new 
liearing  in  accoidance  with  the  service 
bulletin.  Repeat  the  inspection  required  by 
this  paragraph  within  5  years  after 
replacement  of  the  bearings,  and  thereafter  at 
intervals  not  to  exceed  14  months. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  PAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21 199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21 199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Issued  in  Renton.  Washington,  on 
December  9, 1994. 

DarraUlblpBdenon, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  CertificaUon  S&vke 
(FR  Doc.  94-30804  Piled  12-14-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Reveniw  Servtce 
26CFR  Parti 
(EE-41-88J 
RIN  1S46^Ai52 

Exempt  Organizations  Not  Required  To 
RIe  Annual  Ratums:  Integrated 
Auxiliaries 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

Acnow;  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  amendments  to  die 
regulations  that  exempt  certain  tax- 
exempt  organizations  from  filing 
information  returns.  The  proposed 
amendments  affect  integrated  auxiliaries 
of  churches.  These  proposed 
amendments  incorporate  the  rules  of 
Rev.  Proc.  86-23. 1986-1  CO.  564,  into 
the  regulations  defining  "integrated 
auxiliary"  for  purposes  of  determining 
what  entities  must  file  information 
returns.  The  new  definition  focuses  on 
the  sources  of  an  organization's 
financial  support  in  addition  to  the 
nature  of  the  organization's  activities. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
March  15, 1995. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (EE-41-86),  room 
5228,  Internal  Revenue  Service.  FOB 
7604,  Ben  Franklin  Station,  Washington 
DC  20044.  In  the  altemaUve, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m 
to:  CC:DOM:CORP:T:R  (EE-41-86). 
Courier's  Desk,  Internal  Revenue 
Service.  1111  Constitution  Avenue.  ^W. 
Washington  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Harris  or  Paul  Accettura.  202-622- 
6070  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  6033(a)(1)  of  the  Internal 
Revenue  Code  of  1986  requires 
organizations  that  are  exempt  from 
income  tax  under  section  501(a)  to  file 
annual  retimis.  Section  6033(a)(2)(A) 
provides  exceptions  to  this  requirement 


for  certain  specified  types  of 
organizations^  including,  among  others, 
churches,  their  int^rated  auxiliaries, 
and  conventions  or  associations  of 
dhurches.  Section  6033(a)(2)(B)  provides 
that  the  Secretary  may  relieve  any  other 
organization  from  the  filing  requirement 
where  the  Secretary  determines  that 
filing  is  not  necessary  to  the  efficient 
administration  of  the  internal  revenue 
laws. 

^ion  1.6033-2{g){5)(i)  currently 
defines  the  term  "integrated  auxiliary  of 
a  church"  as  an  organization  that  is:  (1) 
exempt  from  taxation  as  an  organization 
described  in  section  501(c)(3);  (2) 
affiliated  with  a  church  (within  the 
meaning  of  §  1.6033-2(g)(5)(iii));  and  (3) 
engaged  in  a  principal  activity  that  is 
"exclusively  religious."  Section  1.6033- 
2(g)(5)(ii)  provides  that  an 
organization's  principal  activity  is  not 
"exclusively  religious"  if  that  activity  is 
educational,  literary,  charitable,  or  of 
another  nature  (other  than  religious) 
that  would  serve  as  a  basis  for 
exemption  under  section  501(c)(3). 

The  "exclusively  religious"  standard 
was  litigated  in  Lutheran  Social  Service 
of  Minnesota  v.  United  States.  583  F. 
Supp.  1298  (D.  Minn.  1984),  rev'd  758 
F.2d  1283  (8th  Cir.  1985),  and 
Tennessee  Baptist  Children's  Homes. 
Inc.  V.  United  States.  604  F.  Supp.  210 
(M.D.  Tenn.  1984)  affd,  790  F.2d  534 
(6th  Cir.  1986).  While  the  litigation  over 
the  'exclusively  religious'  standard  was 
proceeding.  Congress  enacted  section 
3121(w)  of  the  Internal  Revenue  Code, 
Tax  Reform  Act  of  1984,  Pub.  L.  98-369 
section  2603(b).  98  Stat.  494, 1 128 
(1984).  which  sets  forth  a  financial 
support  requirement  for  certain  church- 
related  organizations  that  wish  to  elect 
out  of  social  security  coverage.  In  light 
of  this  litigation  and  the  enactment  of 
secUon  3121(w).  IRS  personnel  met  with 
representatives  of  various  church 
organizatious  to  encourage  voluntary 
compliance  with  the  filing  requirements 
and  to  develop  a  less  controversial  and 
more  objective  standard  for  the  term 
"inteerated  auxiliary  of  a  church." 

Subsequent  to  these  meetings  the  IRS 
published  Rev.  Proc.  86-23  (1986-1  C.B 
564).  which  provides  that,  for  tax  years 
beginning  after  December  31. 1975.  an 
organization  is  not  required  to  file  Fwm 
990  if  it  is:  (1)  described  in  sections 
501(c)(3)  and  509(a)(1),  (2),  or  (3):  (2)  - 
affiliated  vkrith  a  church  or  a  convention 
or  association  of  churches;  and  (3) 
internally  supported.  Rev.  Proc.  86-23 
sets  forth  a  financial  support 
requirement  that  is  similar  to,  but  more 
favorable  than,  the  financial  support 
requirement  in  section  3121{w). 

The  proposed  regulaticms  adopt  the 
rules  of  Rev;  Proc.  86-23  as  the 


definition  of  "integrated  auxiliar\'  of  a 
church"  replacing  the  current  definition 
set  forth  in  §  1.6033-2(g)(5).  Thus,  any  ' 
organization  that  is  exempted  hiim 
filing  a  Form  990  by  reason  of  Rev.  Proc 
8&-23  would  be  an  integrated  auxiliary 
of  a  church  within  the  meaning  of  the 
proposed  regulations. 

The  proposed  regulations  provide 
examples  that  apply  the  operative  rules 
to  typical  organizations.  The  examples 
are  provided  merely  to  illustrate  the 
rules,  and  not  to  narrow  their  scope. 
The  examples  reflect  the  manner  in 
which  the  IRS  has  applied  Rev.  Proc 
86-23.  The  IRS  requests  comments  on 
the  consistency  of  the  examples  with 
the  operative  rules  and  the  application 
of  Rev.  Proc.  86-23. 

Additionally,  section  508(c)  excepts 
mtegrated  auxiliaries  of  a  church  from 
the  requirement  that  new  organizations 
notify  the  Secretary  that  thev  are 
applying  for  recognition  of  section 
501(c)(3)  status  (Form  1023).  For 
consistency.  §  1.508-l(a)(3)(i)(a).  which 
gives  several  examples  of  integrated 
auxiliaries,  is  proposed  to  be  amended 
by  deleting  the  examples  and  bv  cross- 
referencing  to  §  1 .6033-2(h)  for'the 
definition  of  "integrated  auxiliaries  of  a 
church." 


Explanation  of  Provisions 

An  "integrated  auxiliary  of  a  church" 
is  not  required  to  file  an  annual 
information  return  (Form  990).  The 
proposed  amendment  to  the  regulations 
defining  an  "integrated  auxiliarv  of  a 
church"  focuses  on  the  sources  of 
financial  support  of  the  organization  in 
addition  to  the  nature  of  the 
organizaUon's  activity.  The  "exclusively 
religious"  activity  requirement 
contained  in  current  §  1.6033-2(g)(5) 
would  be  removed. 

Under  the  proposed  amendments,  an 
organization  must  first  be  described  in 
section  501(c)(3)  and  section  509(a)(1). 
(2),  or  (3),  and  meet  the  standard  of 
affiliation  with  a  church.  An 
organization  meeting  those  tests  is  an 
integrated  auxiliary  if  it  either  f  l )  offers 
admissions,  goods,  services,  or  Incilities 
for  sale,  other  than  on  an  incidental 
basis,  to  the  general  public  and  not 
more  than  50  percent  of  its  support 
comes  from  a  combination  of 
govenmient  sources,  public  solicitation 
of  contributions,  and  receipts  other  than 
those  irom  an  imrelated  trade  or 
business:  or  (2)  does  not  offer 
admissions,  goods.  ser\Mces,  or  facilities 
for  sale,  other  than  on  an  incidental 
basis,  to  the  general  public. 

Therefore,  under  tne  proposeo 
amendments,  a  church  affiliated 
organization  that  does  not  offer 
admissions,  goods,  services,  or  facilities 
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for  sale  to  the  general  public  is  an 
"integrated  auxiliary  of  a  church"  and  is 
not  required  to  file  an  annual 
information  return.  A  church  affiliated 
oiganization  that  does  oHier  admissions, 
goods,  seivices,  or  facilities  for  sale  to 
the  general  public  is  an  "integrated 
auxiliary  of  a  church"  only  if  50  percent 
OF  less  of  its  support  comes  from  a 
combination  of  government  sources, 
public  solicitation  of  contributions  and 
receipts  from  its  sales  (except  for 
receipts  from  an  unrelated  trade  or 
business). 

The  IRS  developed  the  support 
calculations  contained  in  the  proposed 
amendments  based  on  its  conclusion 
that  Congress  intended  that 
organizations  receiving  a  majority  of 
their  support  from  public  and 
government  sources,  as  opposed  to 
those  receiving  a  majority  of  their 
support  from  church  sources,  should 
nie  annual  information  returns  in  order 
that  the  public  have  a  means  of 
inspecting  the  returns  of  these 
organizations.  The  annual  information 
return  also  was  intended  to  serve  as  a 
means  by  which  the  IRS  could  examine, 
if  necessary,  those  organizations 
receiving  substantia]  non-church 
support. 

The  removal  of  §  1.6033-2(g)(5)  is 
proposed  to  be  effective  with  respect  to 
returns  filed  for  taxable  years  beginning 
after  publication  of  the  final  regulations. 
The  remainder  of  the  amendments  are 
proposed  to  be  effective  with  respect  to 
returns  for  taxable  years  beginning  after 
December  31, 1969.  Therefore,  for 
returns  filed  for  taxable  years  beginning 
after  publication  of  the  final  regulations, 
the  financial  support  test  contained  in 
proposed  §  1.6033-2(h)  vdll  be  the  sole 
test  used  in  determining  whether  an 
entity  is  an  integrated  auxiliary  of  a 
church.  However,  for  returns  filed  for 
taxable  years  beginning  after  December 
31, 1969,  but  before  publication  of  the 
final  regulations,  the  exclusively 
religious  test  contained  in  §  1.6033- 
2(g)(5)  may,  at  the  entity's  option,  be 
used  as  an  alternative  to  the  proposed 
financial  support  test  in  determining 
whether  an  entity  is  an  integrated 
auxiliary  of  a  church. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  EO  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  lieen  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  and  the 
Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  do  not  apply  to  these 
regulations,  and.  therefore.  Regulatory 
Flexibility  Analysis  is  not  required. 
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Comments  and  I  equests  for  a  Public 
Hearing 

Before  these  pijoposed  regulations  are 
adopted  as  final  i  egulations, 
consideration  wi  1  be  given  to  any 
written  comment  s  that  are  submitted 
timely  (preferabiv  a  signed  original  and 
eight  (8)  copies)  lo  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  c<>pying.  A  pubUc 
hearing  may  be  scheduled  if  requested 
in  writing  by  anu  person  that  timely 
submits  written  Comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  fpr  the  hearing  will  be 
published  in  the  federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Terri  Harris. 
Office  of  the  Assistant  Chief  Counsel 
(Employee  Benetts  and  Exempt 
Ch-ganizations),  I  IS.  However,  personnel 
from  other  office  i  of  the  IRS  and 
Treasury  Depart]  lent  participated  in 
their  developmei  it. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes, 
recordkeeping 


Reporting  and 
re  quirements. 


Proposed  Amendments  to  the 
Regulations 

Accordingly,  ^6  CFR  part  1  is 
proposed  to  be  amended  as  follows: 


PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  for  part  1 
continues  to  reai  in  part  as  follows: 

Authority:  26  U.  5.C.  7805  •  •  • 

Par.  2.  SectioE  1.508-1  is  amended  by 
revising  paragra  ihs  (a)(3)(i) 
introductory  tex  and  (a)(3)(i)ra)  to  read 
as  follows: 

f1.S06-1    Notice  L 

(a)*  •  • 

(3)*  *  *  (i)  P  iragraphs  (a)(1)  and  (2) 
of  this  section  ai  9  inapplicable  to  the 
following  organ]  Eations: 

(a)  Churches,  nterchurch 
organizations  of  local  units  of  a  church, 
conventions  or  ssociations  of  churches, 
or  integrated  auxiliaries  of  a  church.  See 
§  1.6033-2(h)  re  ^rding  the  definition  of 
integrated  auxiL  uy  of  a  church; 
•        •        •        • 

Par.  3.  Sectioq  1.6033-2  is  amended 
as  follows: 


1.  Paragraphs  (g)(l)(i)  and  (vii)  are 
revised. 

2.  Paragraph  (g)(5)  iis  removed  and 
reserved. 

3.  Paragraphs  (h)  through  (j)  are 
redesignated  as  paragraphs  (i)  through 
(k). 

4.  New  paragraph  (h)  is  added. 

5.  The  added  and  revised  provisions 
read  as  follows: 


f  1 .6033-2    Retums  by  exempt 
organizations  (taxable  years  beginning 
December  31, 1980). 


(g)**Mi)**" 

(i)  A  church,  an  interchurch 
organization  of  local  units  of  a  church, 
a  convention  or  association  of  chiuches, 
or  an  integrated  auxiliary  of  a  church  (as 
defined  in  paragraph  (h)  of  this  section): 

•  *        •        *        • 

(vii)  An  educational  organization 
(below  college  level)  that  is  described  in 
section  170(b)(l](A)(ii),  that  has  a 
program  of  a  general  academic  nature, 
and  that  is  affiliated  (within  the 
meaning  of  paragraph  (h)(2)  of  this 
section)  with  a  chiuch  or  operated  by  a 
religious  order. 

•  •        •        •        • 

(h)  Integrated  auxiliary — (1)  In 
general.  For  purposes  of  this  title,  the 
term  integfated  auxiliary  of  a  church 
means  an  organization  that  is — 

(i)  Described  both  in  section  501(c)(3) 
and  in  section  509(a)(1),  (2),  or  (3); 

(ii)  Affiliated  with  a  diurch  or  a 
convention  or  association  of  chiuches; 
and 

(iii)  Internally  supported. 

(2)  y4^j7iafJon.  An  organization  is 
affiliated  with  a  church  or  a  convention 
or  association  of  churches,  for  purposes 
of  paragraph  (h)(l)(ii)  of  this  section, 
if— 

(i)  The  organization  is  covered  by  a 
group  exemption  letter  issued  imder 
applicable  administrative  procedures, 
((such  as  Rev.  Proc.  80-27, 1980-1  C.B. 
677)  (See  §  601.601(a)(2)(ii)(Z>))),  to  a 
church  or  a  convention  or  association  of 
churches; 

(ii)  The  oiganization  is  operated, 
supervised,  or  controlled  by  or  in 
connection  with  (as  defined  in 
§  1.509(a)-4)  a  church  or  a  convention  or 
association  of  churches;  or 

(iii)  Relevant  facts  and  circumstances 
show  that  it  is  so  affiliated. 

(3)  Facts  and  circumstances.  For 
purposes  of  paragraph  (h)(2)(iii)  of  this 
section,  relevant  facts  and 
circumstances  that  indicate  an 
organization  is  affiliated  with  a  church 
or  a  convention  or  association  of 
chiuches  include  the  following  factors. 
However,  the  absence  of  one  or  more  of 
the  following  factors  does  not 
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necessarily  preclude  classification  of  an 
organization  as  being  affiliated  with  a 
chiuch  or  a  convention  or  association  of 
churches — 

(i)  The  organization's  enabling 
instrument  (corporate  charter,  trust 
instrument,  articles  of  association, 
constitution  or  similar  document)  or  by- 
laws affirm  that  the  organization  shares 
common  reUgious  doctrines,  principles, 
disciplines,  or  practices  with  a  church 
or  a  convention  or  association  of 
churches; 

(ii)  A  church  or  a  convention  or 
association  of  churches  has  the 
authority  to  appoint  or  remove,  or  to 
control  the  appointment  or  removal  of, 
at  least  one  of  the  organization's  officers 
or  directors; 

(iii)  The  corporate  name  of  the 
organization  indicates  an  institutional 
relationship  with  a  church  or  a 
convention  or  association  of  churches; 
(iv)  The  organization  reports  at  least 
aiuiually  on  its  financial  and  general 
operations  to  a  church  or  a  convention 
or  association  of  churches; 

(v)  An  institutional  relationship 
between  the  organization  and  a  church 
or  a  convention  or  association  of 
churches  is  affirmied  by  the  church,  or 
convention  or  association  of  churches, 
or  a  designee  thereof;  and 

(vi)  In  the  event  of  dissolution,  the 
organization's  assets  are  required  to  be 
distributed  to  a  church  or  a  convention 
or  association  of  churches,  or  to  an 
affiliate  thereof  within  the  meaning  of 
this  paragraph  (h). 

(4)  Internal  support.  An  organization 
is  internally  supported,  for  purposes  of 
paragraph  (h)(l)(iii)  of  this  section, 
imless  it  both — 

(i)  Offers  admissions,  goods,  services 
or  facilities  for  sale,  other  than  on  an 
incidental  basis,  to  the  general  public 
(except  goods,  services,  or  facilities  sold 
at  a  nominal  charge  or  substantially  less 
than  cost);  and 

(ii)  Normally  receives  more  than  50 
percent  of  its  support  from  a 
combination  of  governmental  sources, 
public  solicitation  of  contributions,  and 
receipts  from  the  sale  of  admissions, 
goods,  performance  of  services,  or 
fumishing.of  facilities  in  activities  that 
are  not  unrelated  trades  or  businesses. 
(5)  Effective  date.  This  paragraph  (h) 
applies  for  retums  filed  for  taxable  years 
l>eginning  after  December  31,  1969.  For 
returns  filed  for  taxable  years  beginning 
after  December  31,  1969  but  beginning 
before  the  date  these  regulations  are 
published  as  final  regulations,  the 
definition  for  the  term  integrated 
auxiliary  of  a  church  set  forth  in 
§  1.6033-2(g)(5)  (as  contained  in  the  26 
CFR  edition  revised  as  of  April  1, 1994) 
may  be  used  as  an  alternative  definition 


to  such  term  set  forth  in  this  paragraph 
(h). 

(6)  Examples  of  internal  support.  The 
internal  support  test  of  this  paragraph 
(h)  is  illustrated  by  the  following 
examples,  in  each  of  which  it  is 
assumed  that  the  organization's 
provision  of  goods  and  services  does  not 
constitute  an  uru«lated  trade  or 
business: 

Example  1  Organization  A  is  described  in 
sections  501(c)(3)  and  509(a)(2)  and  is 
affiliated  (within  the  meaning  of  this 
paragraph  (h))  with  a  church.  Organization  A 
publishes  a  weekly  newspaper  as  its  only 
activity.  On  an  incidental  basis,  some  copies 
of  Organization  A's  publication  are  sold  to 
nonmembers  of  the  church  with  which  it  is 
affiliated.  Organization  A  advertises  for 
subscriptions  at  places  of  worship  of  the 
church.  Organization  A  is  internally 
supported,  regardless  of  its  sources  of 
financial  support,  because  it  does  not  offer 
admissions,  goods,  services,  or  facilities  for 
sale,  other  than  on  an  incidental  basis,  to  the 
general  public.  Organization  A  is  an 
integrated  auxi  liary . 

Example  2.  Organization  B  is  a  retirement 
home  described  in  sections  501(c)(3)  and 
509(a)(2).  Organization  B  is  affiliated  (within 
the  meaning  of  this  paragraph  (h))  with  a 
church.  Admission  to  O^anization  B  is  open 
to  all  members  of  the  community  for  a  fee. 
Organization  B  advertises  in  publications  of 
general  distribution  appealing  to  the  elderly 
and  maintains  its  name  on  non- 
denominational  listings  of  available 
retirement  homes.  Therefore.  Organization  B 
offers  its  services  for  sale  to  the  general 
public  on  more  than  an  incidental  basis. 
Organization  B  receives  a  cash  contribution 
of  $50,000  annually  from  the  church.  Fees 
received  by  Organization  B  from  its  residents 
total  SlOO.OOO  annually.  Organization  B  does 
not  receive  any  government  support  or 
contributions  from  the  general  public.  Total 
support  is  5150,000  (SlOO.OOO  +  S50.000), 
and  5100,000  of  that  total  is  from  receipts 
from  the  performance  of  services  (66-2/3%  of 
total  support).  Therefore.  Organization  B 
receives  more  than  50  percent  of  its  support 
from  receipts  from  the  performance  of 
ser\'ices.  Organization  B  is  not  internally 
supported  and  is  not  an  integrated  auxiliarv- 

Example  3.  Organization  C  is  a  hospital 
that  is  described  in  sections  501(c)(3)  and 
509(a)(1).  Organization  C  is  affiliated  (within 
the  meaning  of  this  paragraph  (h))  with  a 
church.  Organization  C  is  open  to  all  persons 
in  need  of  hospital  care  in  the  community, 
although  most  of  Organization  Cs  patients 
are  members  of  the  same  denomination  as  the 
church  with  which  Organization  C  is 
affiliated.  Organization  C  maintains  its  name 
on  hospital  listings  used  by  the  general 
public,  and  participating  doctors  are  allowed 
to  admit  all  patients.  Therefore,  Organization 
C  offers  its  services  for  sale  to  the  general 
public  on  more  than  an  incidental  basis. 
Organization  C  annually  receives  5250.000  in 
support  from  the  church,  51,000,000  in 
payments  from  patients  and  third  party 
payors  (including  Medicare,  Medicaid'and 
other  insurers)  for  patient  care,  5100.000  in 
contributions  from  the  public.  5100,000  in 


grants  from  the  federal  government  ,otner 
than  Medicare  and  Medicaid  payments)  and 
S50.000  in  investment  income  Total  support 
is  51,500,000  (5250.000  +  51,000.000  + 
5100,000  +  5100,000  -f  550,000),  and 
$1,200,000  ($1,000,000  -t.  SlOO.OOO  t- 
$100,000)  of  that  total  is  support  from 
receipts  from  the  performance  of  services, 
government  sources,  and  public 
contributions  (80%  of  total  support). 
Therefore,  Organization  C  receives  more  than 
50  percent  of  its  support  from  receipts  from 
the  performance  of  services,  government 
sources,  and  public  contributions. 
Organization  C  is  not  tatemally  supported 
and  is  not  an  integrated  auxiliary 

Example  4.  Organization  D  is  a  seminary 
for  Gaining  ministers  of  a  church  and  is 
described  in  sections  501(c)(3)  and  509(a)(1). 
Organization  D  is  affiliated  (within  the 
meaning  of  this  paragraph  (h))  with  a  church 
Organization  D  is  open  only  to  members  of 
the  denomination  of  the  church  with  which 
it  is  affiliated.  Organization  D  annually 
receives  5100,000  in  support  from  the'church 
with  which  it  is  affiliated  and  S300.000  in 
tuition  payments  from  students.  Therefore, 
Organization  D  is  internally  supported  (even 
though  more  than  50  percent  of  its  total 
support  comes  from  receipts  from  the 
performance  of  ser\'ices)  because  it  does  not 
offer  admissions,  goods,  services,  or  facilities 
for  sale,  other  than  on  an  incidental  basis,  to 
the  general  public.  Organization  D  is  an 
integrated  auxiliary 
*         •         •         •         • 

Margaret  Milner  Richardson. 

Commissioner  of  Internal  Revenue 

jFR  Doc.  94-30587  Filed  12-14-94.  8:45  ami 
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26  CFR  Parts  1  and  602 

PA-67-94] 

RIN  1545-AT06 

Cash  Reporthig  by  Court  Clerics 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporar\' 

regulations  and  notice  of  public  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporarv' 
regulations  relating  to  the  information 
reporting  requirements  of  court  clerks 
upon  receipt  of  more  than  SlO.OOO  in 
cash  as  bail  for  any  individual  charged 
with  a  specified  criminal  offense.  The 
text  of  those  temporary  regulations  also 
serves  as  the  text  of  these  proposed 
regulations.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  February  13,  1995.  Outlimr* 
of  oral  comments  to  be  presented  at  the 
public  hearing  scheduled  for  Monday. 
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March  13. 1995.  must  be  leoeived  by 
Mfloday.  Febrauy  20. 199S. 
AODMSIES:  Send  submissions  to: 
CX::IX»«:CORP:TJl  aA-57-94).  room 
5228.  Internal  Revenue  So^ce,  POB 
7604,  Ben  Franklin  Station.  Wasl^gton. 
QC  20044.  In  the  alternative, 
submissions  may  be  delivered  between 
the  hours  of  8  a.m.  and  5  p.m.  to: 
0C:DOM:CORP:T:R  (IA-57-94). 
Courier's  Desk.  Internal  Revenue 
Service.  1111  Constitution  Avenue  NW, 
Washington.  DC  The  public  hearing 
will  be  held  in  the  IRS  Auditorium,  7th 
Floor.  Internal  Revenue  Building,  1111 
Constitution  Avenue  NW,  Washington. 
DC. 

FOR  RmnCR  MFOraUTION  CONTACT: 
Concerning  the  regulaticms,  Susie  K. 
Bird  at  (202)  622-4960  of  the  Office  of 
Assistant  Chief  Counsel  (Income  Tax 
and  Accounting);  concerning 
submissions  and  the  hearing,  Carol 
Savage  of  the  Regulations  Unit.  (202) 
622-8452  (not  toll-free  numbers). 

SUPPUnHENTARY  INFORMATION: 

Paperwork  ReducliiMi  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)).  Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  A^irs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Gearance  Officer,  PC:FP,  Washington, 
DC  20224. 

The  collection  of  information  in  this 
regulation  is  in  §  1.6050I-2T.  This 
information  is  required  by  the  IRS  to 
implement  section  20415  of  the  Violent 
^  Crime  Control  and  Law  Enforcement 
Act  of  1994.  The  information  will  be 
used  to  identify  taxpayers  with  large 
cash  incomes.  The  respondents  are 
governmental  institutions. 

The  collection  of  information  in 
$  1.60501-2T  is  satisfied  by  including 
the  required  information  on  a  Form 
8300  filed  with  the  IRS  and  on  written 
statements  furnished  to  the  United 
States  Attorney  for  the  jurisdiction  in 
which  the  individual  charged  with  the 
specified  criminal  offense  resides  and 
the  jurisdiction  in  which  the  specified 
criminal  offienae  occurred,  and  to  each 
person  posting  bail  whose  name  is 
required  to  be  reported  to  the  IRS.  The 
burden  fcKr  these  requirements  is 
reflected  in  the  burden  estimates  for 
Fonn8300. 


BackgnNuid 

Temporary  regulations  in  the  Rules 
and  Rmuktions  ]  ortion  of  this  issue  of 
the  Fe&ni  Regia  »r  amend  26  CFR 
parts  1  and  602  n  lating  to  section  60S0I. 
The  temporary  re  [ulations  contain  rules 
relating  to  the  cask  reporting 
lequirementr  of  cburt  clerks  with 
respect  to  the  receipt  of  bail. 

"Hie  text  of  thoee  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  rej^ations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Anal3f8es! 

It  has  been  determined  that  this  notice 
of  proposed  rulei  laking  is  not  a 
significant  regula  ory  aftion  as  defined 
in  EO  12866.  The  refore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  end  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
.  not  apply  to  these  proposed  rules,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  olthe  Internal  Revenue 
Code,  this  noticepf  proposed 
rulemaking  will  be  submitted  to  the 
Ouef  Counsel  foe  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  businesses. 

Comments  and  Piiblic  Hearing 

Before  these  pi|>posed  regulations  are 
lations. 
t  be  given  to  any 
I  that  are  submitted 
Original  and  eight  (8) 
.  All  comments  will  be 
ic  inspection  and 


adopted  as  final 
consideration 
written  commen 
timely  (a  signed 
copies)  to  the  ~ 
available  for  pu] 
copying. 

A  public  heariiig  has  been  scheduled 
for  Monday.  Maich  13. 1995  at  10  a.m. 
in  the  IRS  Auditorium.  7th  Floor. 
Internal  Revenue  Building.  1111 
Constitution  Av^ue  NW.  Washington. 
DC.  Because  of  aicess  restrictions, 
visitors  will  not  ee  admitted  beyond  the 
building  lobby  niore  than  15  minutes 
before  the  heariiK  starts. 

The  rules  of  §  fOl  .601  (a)(3)  apply  to 
the  hearing. 

Persons  that  hive  submitted  written 
comments  by  Fe  iruary  13. 1995  and 
want  to  present  <  ral  comments  at  the 
hearing  must  sul  mit.  by  Monday. 
February  20, 199  S,  an  outline  of  the 
topics  to  be  disc  issed  and  the  time  to 
be  devoted  to  ea<  h  topic  (signed  original 
and  eight  (8)  cop  es).  A  period  of  10 
minutes  will  be  (  Hotted  to  each  person 
for  making  coma  lents.  An  agenda 
showing  the  schi  duling  of  the  speakers 
will  be  prepared  after  the  deadline  for 
receiving  outline  s  has  passed.  Copies  of 


the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  the  temporary 
regulations  is  Susie  K.  Bird  of  the  Office 
of  Assistant  Chief  Counsel  (Income  Tax 
and  Accoimting).  However,  other 
personnel  &t>m  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Parti 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  ha  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  ad<Ung  an  entry 
in  numerical  order  to  read  as  follows: 

AullMirily:  26  U.S41  7805  *  *  * 

Section  1.60501-2  also  issued  under 
26  U.S.C  60501.  •  •  • 

Par.  2.  Sections  1.60501-0  and 
1.60501-2  are  added  to  read  as  follows: 

S 140601-0  Table  of  coniMitB. 

(The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  1.60501-OT 
published  elsewhere  in  this  issue  of  the 
Federal  Regteter.) 

f1J060l-4    Returns  letaMng  to  caeh  In    . 
excess  of  $10,000  rscsivsd  as  tail  by  court 

[The  text  of  this  prt^>osed  section  is 
the  same  as  the  text  of  §  1.6050I-2T 
published  elsewhere  in  this  issue  of  the 
Federal  Roister.] 
Margaret  Milaer  Richardson, 
Comnussioner  of  Internal  Revenue. 
(FR  Doc.  94-30773  Filed  12-12-94;  0:45  am) 
BK.UNO  COM  4SW-»1-U 


DEPARTMENT  OF  THE  INTERIOR 

Offioa  of  Surface  Mintao  Reclamation 
afid  Enforcemant 

30CFRPartM4 

Utah  Regulatory  Program  and 
Abandoned  Mine  Land  Plan 

ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 
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SUMMARY:  OSM  is  announcing  receipt  of 
revisions  and  additional  explanatory 
information  pertaining  to  a  previously 
proposed  amendment  to  the  Utah 
regulatory  program  and  abandoned 
mine  plan  (hereinafter,  the  "Utah 
program"  and  "Utah  plan")  under  tiie 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
revisions  and  additional  explanatory 
information  for  Utah's  proposed  rules 
and  statutes  pertain  to  the  applicability 
of  Utah  Mined  Land  Reclamation  Act  to 
Utah's  coal  program;  administrative 
procedures;  appeals  to  district  court  and 
further  review;  formal  hearings;  and 
cessation  orders,  abatement  notices,  and 
show  cause  orders.  The  amendment  is 
intended  to  revise  Utah's  program  and 
plan  to  be  consistent  with  SMCRA  and 
the  Utah  Administrative  Procedures 
Act,  and  to  improve  operational 
efficiency. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.s.t.,  December 
30, 1994. 

ADDRESSES:  Written  comments  "should 
be  mailed  or  hand  delivered  to  Thomas 
E.  Ehmett  at  the  address  listed  below. 

Copies  of  the  Utah  program  and  Utah 
plan,  the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  doounent  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Albuquerque  Field  Office. 
Thomas  E.  Ehmett,  Acting  Director. 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  505  Marquette  Avenue, 
NW.,  Suite  1200,  Albuquerque,  New 
Mexico  87102; 
Utah  Coal  Regulatory  and  Abandoned 
Mine  Reclamation  Programs,  Division 
of  Oil,  Gas  and  Mining.  355  West 
North  Temple,  3  Triad  Center,  Suite 
350,  Salt  Lake  City.  Utah  84180-1203, 
-     Telephone:  (801)  538-5340. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett,  Telephone:  (505) 
766-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

On  January  21, 1981,  and  June  3. 
1983,  the  Secretary  of  the  Interior 
conditionally  approved  the  Utah 
program  and  approved  the  Utah  plan. 
General  background  information  on  the 
Utah  program  and  Utah  plan,  including 
the  Secretary's  findings,  the  disposition 
of  comments,  the  conditions  of  approval 
of  the  Utah  program,  and  approval  of 
the  Utah  plan,  can  be  found  in  the 


January  21, 1981,  and  June  3, 1983, 
publications  of  die  Federal  Rq^ister  (46 
FR  5899  and  48  FR  24876).  Subsequent 
actions  concerning  Utah's  program  and 
program  amendments  can  be  found  at 
30  CFR  944.15.  944.16.  and  944.30. 
Subsequent  actions  concerning  Utah's 
plan  amendments  can  be  found  at  30 
CFR  944.25. 

n.  Proposed  Amendment 

By  letter  dated  April  14, 1994,  Utah 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA 
(administrative  record  No.  UT-917). 
Utah  submitted  the  proposed 
amendment  in  part  to  make  its  program 
and  plan  consistent  with  SMCRA  and  in 
part  at  its  own  initiative  to  make  its 
program  and  plan  consistent  with  the 
Utah  Administrative  Procedures  Act. 
thereby  improving  operational 
efficiency. 

The  program  provisions  of  the  Utah 
Coal  Reclamation  Act  of  1979  that  Utah 
proposed  to  revise  were:  Utah  Code 
Annotated  (UCA)  40-10-2,  purpose  of 
Chapter  10;  (2)  UCA  40-10-3. 
definitions  of  new  terms  "adjudicative 
proceeding,"  "lands  eligible  for 
remining,"  and  "unanticipated  event  or 
condition;"  (3)  UCA  40-10-6.5. 
rulemaking  authority  and  procedure;  (4) 
UCA  40-10-6.7.  administrative 
procedures;  (5)  UCA  40-10-7, 
prohibition  of  financial  interest  in  any 
coal  mining  operation;  (6)  UCA  40-10- 
8,  coal  exploration  rules  issued  by  the 
Division  of  Oil.  Gas  and  Mining 
(Division)  and  penalty  for  violation;  (7) 
UCA  40-10-10,  permit  applications;  (8) 
UCA  40-10-11,  Division  action  on  the 
permit  appUcation;  (9)  UCA  40-10-12. 
revision  or  modification  of  permit 
provisions;  (10)  UCA  40-10-13. 
informal  conferences;  (11)  UCA  40-10- 
14,  permit  approval  or  disapproval, 
appeals,  and  further  review;  (12)  UCA 
40-10-15,  performance  bonds;  (13)  UCA 
40-10-16,  release  of  performance  bond, 
surety,  or  deposit;  (14)  UCA  40-10-17. 
revegetation  standards  on  lands  eligible 
for  remining;  (15)  UCA  40-10-18. 
operator  requirements  for  underground 
coal  mining;  (16)  UCA  40-10-19, 
information  provided  by  the  permittee 
to  the  Division  and  right  of  entry;  (17) 
UCA  40-10-20.  contest  of  violation  or 
amount  of  penalty;  (18)  UCA  40-10-21. 
civil  action  to  compel  compliance  with 
Utah's  program  and  other  rights  not 
affected;  (19)  UCA  40-10-22.  violations 
of  Utah's  program  or  permit  conditions; 
(20)  UCA  40-10-24,  determination  of 
imsuitability  of  lands  for  surface  coal 
mining;  and  (21)  UCA  40-10-30. 
judicial  review  of  rules  or  orders.  Utah 
also  proposed  to  repeal  UCA  40-10-4, 
"Mined  land  reclamation  provisions 


appUed,"  and  UCA  40-10-31 , 
"Chapter's  procedures  supersede  Title 
63.  Chapter  46B."  and  add  the 
requirement  that  UCA  40-10-11(5). 
modification  of  permit  issuance 
prohibition,  and  UCA  40-10-1 7(2)(t)(ii), 
revegetation  standards  on  lands  eligible 
for  remining.  are  repealed  effective 
September  30, 2004. 

The  plan  provisions  of  the  Utah  Coal 
Mining  and  Reclamation  Act  that  Utah 
proposed  to  revise  were:  (1)  UCA  40- 
10-25.  lands  and  water  eligible  for 
reclamation;  (2)  UCA  40-10-27.  entry 
upon  land  adversely  affected  by  past 
coal  mining  practices.  State  acquisition 
of  land  and  public  sale,  and  wafer 
pollution  control  and  treatment  plants; 
and  (3)  UCA  40-10-28.  recovery  of 
reclamation  costs  and  liens  against 
reclaimed  land. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  12, 
1994.  Federal  Register  (59  FR  24675). 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  UT-926).  Because  no  one  requested 
a  public  hearing  or  meeting,  none  was 
held.  The  public  comment  period  ended 
on  June  13, 1994. 

During  its  review  of  the  amendment. 
OSM  identified  concerns  relating  to  the 
provisions  of  the  Utah  Coal  Reclamation 
Act  of  1979  at  UCA  40-10-3(1). 
definition  of  "adjudicative  proceeding;" 
UCA  40-10-4.  applicability  of 
provisions  of  UCA  40-8;  UCA  40-10- 
6.7  and  Utah  Administrative  Rule  (Utah 
Admin.  R.)  641-100-100,  administrative 
procedures;  UCA  40-10-11(3)  schedule 
of  applicant's  mining  law  violations: 
UCA  40-10-11(5).  remining  operation 
violations  resulting  from  unanticipated 
events  or  conditions;  UCA  40- 
1013(2)(b).  location  of  informal 
conferences;  UCA  40-1014(6)(c).  appeal 
to  district  court  and  further  review; 
UCA  40-10-16(e).  informal  conference 
or  formal  hearings  concerning 
performance  bond  release  decisions; 
UCA  40-10-18(4).  damage  resulting 
from  underground  coal  mining 
subsidence;  UCA  4(K10-20(2)(e). 
contest  of  a  violation  or  amount  of  a 
civil  penalty;  UCA  40-10-22(2)(b). 
cessation  order,  abatement  notice  or 
show  cause  order;  UCA  40-10-22(3)(e), 
costs  assessed  against  the  permittee  or 
any  person  having  an  interest  that  is  or 
may  be  adversely  affected  by  the  notice 
or  order  of  the  Board  of  Oil,  Gas  and 
Mining  (Board);  and  UCA  40-10- 
28(l)(b)  and  (2)(b).  recovery  of 
reclamation  costs  and  liens  against 
reclaimed  land.  OSM  notified  Utah  of 
the  concerns  by  letter  dated  October  24. 
1994  (administrative  record  No.  UT- 
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980).  Utah  responded  in  a  letter  dated 
December  7, 1994.  by  submitting  a 
revised  amendment  and  additional 
explanatory  information  (administrative 
record  No.  UT-997). 

Utah  proposes  additional  explanatory 
information  for  (1)  UCA  40-10-4.  for 
the  purpose  of  explaining  its  intention 
in  repealing  UCA  40-10-4,  which 
allowed  the  Utah  Mined  Land 
Reclamation  Act  and  its  implementing 
rules  at  Utah  Admin.  R.  Part  647  to  be 
applied  to  the  Utah's  coal  mining 
program.  (2)  UCA  40-10-16(6),  for  the 
purpose  of  affirming  that  the  provisions 
of  Utah  Admin.  R.  Part  641,  Rules  of 
Practice  and  Procedure  of  the  Board, 
apply  to  hearings  held  for  the  purposes 
of  bond  release  and  to  verify  that  when 
an  informal  hearing  is  converted  to  a 
formal  hearing,  the  requirements  of  a 
formal  proceeding  apply,  and  (3)  UCA 
40-lO-22(2)(b),  for  the  purpose  of 
explaining  that  this  provision  allows  for 
the  Utah  Supreme  Court  to  be  the 
authority  for  modifying  or  setting  aside 
a  Board  order  or  decision,  and  that,  to 
the  extent  that  any  judicial  body  can 
reconsider  its  own  order  or  decision,  the 
district  court  can  perform  a  review  and 
act  in  a  maimer  consistent  with  the 
Federal  counterpart  provisions  for 
granting  a  stay  of  enforcement  or  other 
reUef.  Utah  also  proposes  revisions  to 
(1)  Utah  Admin.  R.  641-100-100,  to 
provide  that  "[t]he  rules  for  informal 
adjudicative  proceedings  are  in  "the 
Coal  Program  Rules,"  the  Oil  and  Gas 
Conservatiim  Rules  and  the  Mineral 
Rules  and  (2)  UCA  40-10-14(6),  to 
provide  that  any  applicant  or  person 
with  an  interest  which  is  or  may  be 
adversely  affected  who  has  participated 
in  the  proceedings  as  an  objector,  and 
who  is  aggrieved  by  the  decision  of  the 
Board,  "may  appeal  the  decision  of  the 
Board  directly  to  the  Utah  Supreme 
Court;"  to  allow  in  those  instances 
where  the  Board  fails  to  act  that  "the 
applicant  or  any  person  with  an  interest 
which  is  or  may  be  adversely  affected, 
who  has  requested  a  hearing  in 
accordance  with  Subsection  (3),  to  bring 
an  action  in"  the  district  court,  and  to 
delete  the  provision  allowing  for  review 
of  the  adjudication  of  the  district  court 
by  the  Utah  Supreme  Court:  to  provide 
that  "[a]ny  party  to  the  action  in  district 
court  may  appeal  from  the  final 
judgment,  order,  or  decree  of  the  district 
court;"  and  to  require  that  the  "(t]ime 
,  frame  for  appeals  under  Subsection  (6) 
(a)  through  (c)  shall  be  consistent  with 
applicable  provisions  in  Section  63- 
Mb-14,  Administrative  Procedures 
Act" 


m.  Public  Comment  Procedures 

OSM  is  reope  ling  the  comment 
period  on  the  pi  oposed  Utah  program 
and  plan  amem  ment  to  provide  the 
public  an  oppoyimity  to  reconsider  the 
adequacy  of  thelproposed  amendment 
in  light  of  the  acditional  materials 
submitted.  In  accordance  with  the 
provisions  of  ad  CFR  732.17(h)  and 
884.15(a),  OSM  is  seeking  conunents  on 
whether  the  prdposed  amendment 
satisfies  the  app  licable  program  and 
plan  approval  o  iteria  of  30  CFR  732.15 
and  884.14.  If  tl  e  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Utah  program  ajid  plan: 

Written  comiients  should  be  specific, 
pertain  only  to  tie  issues  proposed  in 
this  rulemaking  and  include 
explanations  in  support  of  the 
commenter's  re<  ommendations. 
Comments  received  after  the  time 
indicated  under!  "DATES"  or  at 
locations  other  than  the  Albuquerque 
Field  Office  wis  not  necessarily  be 
considered  in  tfle  final  rulemaldng  or 
included  in  thejadministrative  record. 

IV.  Procedural  peterminations 

1  Executive  Or4er  12B66 

empted  from  review  by 
and  Budget 
Order  12866 
and  Review). 


t  e:  -i 


This  rule  is 
the  Office  of  M^agement 
(OMB)  under  E:  ecutive 
(Regulatory  Plai  Lning 

2.  Executive  Or  }er  12778 

The  Departmi  int  of  the  Interior  has 
conducted  the  i  sviews  required  by 
section  2  of  Exe  :utive  Order  12778 
(Qvil  Justice  Re  form)  and  has 
determined  thai  this  rule  meets  the 
applicable  stent  ards  of  subsections  (a) 
and  (b)  of  that  s  K:tion.  However,  these 
standards  are  ni  it  applicable  to  the 
actual  language  of  State  regulatory 
programs,  abani  loned  mine  land 
reclamation  (AI  iLR)  plans,  program 
amendments,  ai  id  plan  revisions  since 
such  program  o  -  plan  is  drafted  and 
promulgated  b>  a  specific  State,  not  by 
OSM.  Under  se(  tions  503  and  505  of 
SMCRA  (30  U.$.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 

d  732.1 7(h)(10).  on 

latory  programs  and 
lents  submitted  by  the 
sed  solely  on  a 
f  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  federal  regulations  and 
r  requirements  of  30 
31.  and  732  have  been 
n  proposed  state  AMLR 
ons  thereof  submitted 
by  a  State  are  bised  on  a  determination 
of  whether  the  Submittal  meets  the 
requirements  ot  Title  IF  of  SMCRA  (30 
U.S.C.  1231-12)13)  and  the  applicable 


730.11,732.15,) 
proposed  state  i 
program  amenc 
States  must  be  1 
determination  i 


whether  the  oi 
CFR  Parts  730, 
met.  Decisions 
plans  and  revi 


Federal  regulations  at  30  CFR  Parts  884 
and  888. 

3.  National  Envimnmmttd  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMOIA  (30  1 292  1 291  (D)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  omstifute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C 
4332(2)(C))  while  sUte  AMLR  plans  and 
revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (4Z 
U^.C  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM6, 
appendix  8,  paragraph  8.4B(29)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paper«voik  Reduction  Act  (44  VS.C. 
3507  et  seq.). 

5.  BeguIaAory  Flexibility  Act 

The  Department  of  the  Interior  has  . 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5. 
U.S.C  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  nde  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  vrill  ensure  that 
existing  requirements  established  by 
SMCRA  or  previously  promulgated  by 
OSM  will  be  implemented  by  the  State. 
In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  in  the  analysis  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  December  9, 1994. 
Peter  A.  Ratledge, 

Acting  Assistant  Director.  Western  Support 

Center. 

IFR  Doc  94-30S31  Filed  12-14-94;  8:45  ami 
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DEPARTMBIT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPart117 

[COD  07-04-087] 

PM  2115-AE47 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACnow;  Notice  of  proposed  rulemaking. 


OtlMMARY:  The  Coast  Guard  proposes  to 
change  the  regulations  governing  the 
operation  of  the  State  Road  100 
drawbridge  at  mile  810.6,  at  Flagler 
Beach,  Florida,  by  permitting  the 
number  of  openings  to  be  limited  durisg 
certain  months  of  the  year.  This  action 
should  accommodate  the  needs  of 
vehicle  traffic,  while  still  providing  for 
the  reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  February  13. 1995. 

AOIMCSSES:  Comments  may  be  mailed  to 
Commander  (oan).  Seventh  Coast  Guard 
District,  909  SE  1st  Avenue.  Miami, 
Florida  33131-3050,  or  may  be 
delivered  to  room  406  at  the  above 
address  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  federal 
holidays.  The  telephone  number  is  (305) 
536-4103. 

The  Commander;  Seventh  Coast 
Guard  District  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
the  above  address. 

FOR  niRTHER  INFORMATION  CONTACT: 

.  Walter  Paskowsky,  Project  Manager, 
Bridge  Section  at  (305)  536-4103. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  aiguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  07-93-110]  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying.  If 
not  practical,  a  second  copy  of  any 
boimd  material  is  requested.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 


period,  h  may  diange  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  vmting  to  Mr.  Walt 
Paskowsky  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Infimnation 

The  principal  persons  involved  in 
drafting  this  docuipent  are  Walter 
Paskowsky.  Project  Manager,  and  LT 
J.M.  Losego,  Project  Counsel 

Background  and  Purpose 

This  bridge  presently  opens  on  signal. 
The  City  of  Flagler  Beach  submitted  a 
resolution  to  the  Coast  Guard  requesting 
that  the  bridge  be  opened  only  on  the 
hour  to  ease  vehicle  congestion.  The 
bridgeowner,  the  Florida  Department  of 
Transportation  requested  openings  on 
the  hour  and  half  hour. 

Discussion  of  Proposed  Amendment 

A  Coast  Guard  analysis  of  the  traffic 
counts  and  bridge  logs  which  was 
completed  on  July  8, 1994.  showed  that 
the  normally  light  highway  traffic  is 
affiected  by  the  significant  increase  in 
bridge  openings  during  the  fall  and 
spring  vessel  migrations.  During  these 
periods  the  drawbridge  may  open  up  to 
5  times  in  an  hour  which  does  not  allow 
the  waiting  traffic  to  disperse  before  the 
next  opening.  This  proposal  will  reduce 
the  number  of  back-to-back  openings  to 
reduce  the  impact  to  vehicular  traffic. 
Holding  conditions  near  the  bridge  are 
considered  adequate  for  vessels  to  safety 
maneuver  while  awaiting  the  next 
bridge  opening. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of . 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  poUcies  and 
procedures  of  DOT  (44  FH 11040: 
February  26, 1979)  is  imnecessary.  We 


conclude  this  because  the  proposed  rule 
exempts  tugs  with  tows. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  quaUfy  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Since  the 
prciposed  rule  exempts  tugs  with  tows, 
the  Coast  Guard  certifies  under  5  U.S.C 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Infsnaation 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.g.(5)  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 

List  ofSubiects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U  S  C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  hi  §  117.261  paragraphs  (e)  and  (0 
are  redesignated  (f)  and  (g)  and  a  new 
paragraph  (e)  is  added  to  read  as 
follows: 

S 1 17.261    Attantie  Intracoastal  Waterway 
from  SLMarys  River  to  Key  Largo. 
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(e)  State  Road  100.  Flagler  Beach 
bridge,  mile  810.6.  at  Flayer  Beach.  The 
draw  shall  open  on  signal;  except  that, 
from  April  1  to  May  31.  and  October  1 
to  November  30,  from  7  aon.  to  6  p.m. 
daily,  the  draw  need  open  only  on  the 
hour,  20  minutes  after  the  hour  and  40 
minutes  after  the  hour. . 
•        *        •        •        • 

Dated:  November  28. 1994. 
WUliuBP.Lsahy. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Seventh  Coast  Guard  District. 
IFR  Doc.  94-30479  Filed  12-14-94: 8:45  am| 
■UW8  COM  4tt»-i4-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
ITX-«»-1-6e78;  FRL-6122-q 

Approval  and  Promulgation  of 
Temporary  Section  182(f)  Exemption  to 
the  Nitrogen  Oxides  (NOx)  Control 
Requirements  for  the  Houston  and 
Beaumont  Ozone  Nonattainment 
Areas;  TX 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  F*roposed  rulemaking. 


SUMMARY:  The  EPA  proposes  to  approve 
a  petition  from  the  State  of  Texas 
requesting  that  the  Houston  and 
Beaumont  ozone  nonattainment  areas  be 
temporarily  exempted  from  NOx  control 
requirements  of  section  182(f)  of  the 
Clean  Air  Act  (CAA)  as  amended  in 
1990.  The  State  of  Texas  bases  its 
request  upon  preliminary 
photochemical  grid  modeling  which 
shows  that  reductions  in  NOx  would  be 
detrimental  to  attaining  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  in  these  areas.  This 
temporary  exemption  is  being  requested 
under  section  182(f)  of  the  CAA. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  February  13. 1995 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr.  Guy 
Donaldson!  Acting  Chief.  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  proposed  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  10  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  {6T- 


A),  1445  Ross  Avenue,  suite  700, 

Dallas.  Texas  752p2-2733. 
Texas  Natural  Resoto»  Conservation 

Commission  (TN^CC),  P.O.  Box 

13087,  Austin,  T^cas  78711-3087. 
FOR  FURTHER  INFORHlATKNI  CONTACT:  Ms. 
Leila  Yim  Surratt  oiMr.  Quang  Nguyen, 
Planning  Section  (6*"-AP),  Air  Programs 
'  Branch,  EPA  RegicMl  6, 1445  Ross 
Avenue,  Dallas.  Tejias  75202-2733, 
telephone  (214)  665t^7214. 

SUPPt-EMENTARY  INF(iRMATION: 

1.  Background 

NOx  are  precursoi  s  to  ground  level 
(tropospfaeric)  ozoni  t,  or  urban  "smog." 
When  released  into  he  atmosphere. 
NOx  will  react  with  volatile  organic 
compounds  (VOC)  i  i  the  presence  of 
sunlight  to  form  ozo  ae.  Tropospheric 
ozone  is  an  importaj  it  contributor  to  the 
nation's  urban  air  p<  llution  problem. 

The  1990  Clean  A  r  Act  Amendments 
(CAAA)  made  signil  cant  changes  to  the 
air  quality  planning  ^uirements  for 
areas  that  do  not  mett  the  ozone 
NAAQS.  Subparts  1  end  2  of  part  D,  title 
I  of  the  CAA  as  ameaded  in  1990 
contain  the  air  quali^  planning 
requirements  for  ozdne  nonattainment 
areas.  Title  I  include » new  requirements 
to  control  NOx  emisi  ions  in  certain 
ozone  nonattainmen  areas  and  ozone 
transport  regions.  Se  :tion  182(f) 
requires  States  to  ap^ly  the  same 
requirements  to  maj 
of  NOx  as  are  appli 
stationary  sources  o 
NOx  requirements  i 
available  control  te 

and  new  source  revi^.. ,. 

provisions  are  explained  more  fully  in 
the  EPA's  NOx  SupjJement  to  the 
General  Preamble  pia)li^ed  in  the 
Federal  Register  (FW  on  November  25, 
1992  (see  57  FR  5563)).  In  addition,  the 
general  and  transporfation  conformity 
rules  (conformity)  reeuired  by  section 
176(c)  contain  new  NOx  control 
requirements  (see  58  FR  63214  and  58 
FR  62188),  and  the  vihicle  inspection 
and  maintenance  (1/M)  rules  required  by 
section  182(c)(3)  alsokontain  new  NOx 
requirements  (see  57  FR  52989). 

Houston.  Texas  wa  i  designated 
nonattainment  for  oz(  »ne  and  classified 
as  severe  pursuant  to  Sections  107(d)(4) 
and  181(a)  of  the  CAA.  and  has  an 
attainment  deadline  ( f  2007.  The 
Houston  nonattainme  at  area  includes 
the  cities  of  Houston  uid  Galveston,  and 
consists  of  the  following  eight  counties: 
Brazoria,  Chambers.  Sort  Bend, 
Galveston,  Harris.  Lib  srty,  Montgomery 
and  Waller.  Beaumon  ,  Texas  was 
classified  as  a  serious  nonattainment 
area  and  has  an  attain  ment  deadline  of 
1999.  The  Beaumont  i  tonattainment  area 
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'  stationary  sources 
I  to  major 
VOC.  The  new 
i  reasonably 
lology  (RACT) 
'  (NSR).  These 


includes  the  cities  of  Beaumont  and  Port 
Arthur,  and  consists  of  the  following 
three  counties:  Hardin,  Jefierson,  and 
Orange.  Please  reference  56  FR  56694 
(November  6. 1991,  codified  for  Texas  at 
title  40  of  the  Code  of  Federal 
Regulations  in  §  81.344). 

n.  Applicable  EPA  Guidance 

The  CAA  specifies  in  section  182(f) 
that  if  one  of  the  conditions  listed  below 
is  met,  the  new  NOx  requirements 
would  not  apply: 

1 .  In  any  area,  the  net  air  quality 
benefits  are  greater  without  NOx 
reductions  from  the  sources  concerned; 

2.  In  a  nontransport  region,  additional 
NOx  reductions  would  not  contribute  to 
ozone  attainment  in  the  nonattainment 
area:  or 

3.  In  a  transport  region,  additional 
NOx  reductions  would  not  produce  net 
ozone  benefits  in  the  transport  region. 

In  addition,  section  l82(q(2)  states 
that  the  application  of  the  new  NOx 
requirements  may  be  limited  to  the 
extent  that  any  portion  of  those 
reductions  are  demonstrated  to  result  in 
"excess  reductions"  of  NOx-  The  NOx 
requirements  of  the  conformity  rules 
would  also  not  apply  in  an  area  that  is 
granted  a  section  182(f)  exemption  (see 
58  FR  62188.  58  FR  63214,  and  59  FR 
31238).  In  addition,  certain  NOx 
provisions  of  the  I/M  requirements 
would  not  apply  in  an  area  that  is 
granted  a  section  182(f)  exemption  (57 
FR  52989). 

The  EPA's  Guideline  for  Determining 
the  Applicability  of  Nitrogen  Oxides 
Requirements  under  Section  182(f) 
(December  1993)  describes  how  the  EPA 
intends  to  interpret  the  NOx  exemption 
provisions  of  section  182(f).  In  addition, 
a  memorandum  signed  by  John  S.  Seitz, 
Director  of  the  EPA  Office  of  Air  Quality 
Planning  and  Standards,  dated  May  27, 
1994.  describes  certain  revisions  to  the 
process  the  EPA  currently  intends  to 
follow  for  granting  exemptions  from 
NOx  control  requirements. 

As  described  more  fully  in  the  Seitz 
memorandum,  petitions  submitted 
under  section  182(f)(3)  are  not  required 
to  be  submitted  as  State  Implementation 
Plan  (SIP)  revisions.  Consequently,  the 
State  is  not  required  under  the  CAA  to 
hold  a  public  hearing  in  order  to 
petition  for  an  areawide  NOx  exemption 
determination.  Similarly,  it  is  not 
necessary  to  have  the  Governor  submit 
the  petition. 

m.  State  Submittal 

On  August  17, 1994.  the  TNRCC 
submitted  to  the  EPA  a  petition 
pursuant  to  section  182(f)  which 
requests  that  the  Houston  and  Beaumont 
nonattainment  areas  be  temporarily 


exempted  by  the  EPA  fit)m  the  NOx 
control  requirements  of  section  182(f)  of 
the  CAA.  The  State  bases  its  petition  on 
test  (2)  listed  above,  through  the  use  of 
an  Urban  Airshed  Modeling  (UAM) 
demonstration  showing  that  NOx 
reductions  would  not  contribute  to 
attainment  in  either  area  because  the 
decrease  in  ozone  concentrations 
resulting  bom  VOC  reductions  alone  is 
equal  to  or  greater  than  the  decrease 
obtained  from  NOx  reductions  or  a 
combination  of  VOC  and  NOx 
reductions. 

The  State's  initial  petition  included: 
(1)  A  letter  from  John  Hall.  Chairman  of 
the  TNRCC  to  Jane  N.  Ss^^w, 
Regional  Administrator  of  the  EPA 
Region  6,  transmitting  the  NOx 
exemption  petition;  and  (2)  a  summary 
of  the  State's  UAM  modeling  results. 
The  State  of  Texas  supplemented  its 
initial  submission  on  August  31, 1994, 
and  September  9, 1994.  by  forwarding  to 
the  EPA  four  technical  reports  on  the 
modeling  demonstration,  which 
contained  the  following:  base  case 
model  inputs,  base  case  performance 
evaluation.  1999  emissions  report,  and 
1999  progress  towards  attainment 
modeling  report.  These  additional 
technical  reports  provided 
supplemental  detail  and  documentation 
on  me  modeling  information  already 
provided  to  the  EPA  in  the  State's  initial 
submission. 

As  described  in  the  State's  petition, 
the  TNRCC  plans  to  complete  additional 
UAM  modeling  between  November 
1995  and  May  1996  using  the  results  of 
an  intensive  1993  field  study,  the 
Coastal  Oxidant  Assessment  for 
Southeast  Texas  (COAST).  TTie  data 
collected  through  the  COAST  study 
consist  of  hourly  point  source 
emissions,  gridded  typical  summer  day 
on-road  mobile  source  emissions, 
hourly  air  quality  data,  and  detailed 
meteorological  data  for  specific  ozone 
exceedance  episodes  in  the  Houston- 
Beaumont  domain.  Because  it  is  the 
most  comprehensive  data  set  available, 
it  should  result  in  greater  accuracy  in 
the  modeling  and  therefore  in  the 
attainment  control  strategy.  Since  the 
modeling  is  expected  to  be  completed 
by  May  1996,  the  TNRCC  is  requesting 
only  a  temporary  NOx  exemption  until 
M^Sl,  1997. 

tne  TNRCC  liad  previously  adopted 
and  submitted  to  the  EPA  complete  NOx 
RACT  rules  for  the  Houston  and 
Beaumont  areas.  The  NOx  RACT  rules 
were  adopted  by  the  State  on  May  11,- 
1993,  with  additional  revisions  adopted 
on  August  30. 1993.  May  25. 1994.  and 
August  31, 1994.  The  TNRCC  has  also 
adopted  and  submitted  to  the  EPA  NOx 
NSR  and  I/M  rules.  The  State  has 


recently  adopted  its  conformity 
regulations,  and  submitted  them  to  the 
EPA  in  November  1994.  The  EPA 
intends  to  act  on  these  SIP  revisions  in 
separate  rulemaking  actions. 

Once  the  results  of  the  supplementary 
UAM  modeling  based  on  the  COAST 
data  set  are  available,  the  State  will  re- 
evaluate whether  NOx  reductions 
achieved  through  implementation  cf 
NOx  RACT  will  or  will  not  contribute 
to  attainment  of  the  ozone  standard  in 
the  Houston  and  Beaumont  areas.  The 
EPA  intends  to  defer  action  on  the 
State's  NOx  RACT  rules  until  this  re- 
evaluation  is  completed.  If  the  COAST 
modeling  results  continue  to  indicate 
that  NOx  RACT  reductions  would  not 
contribute  or  are  detrimental  to 
attainment  of  the  ozone  standard  in 
each  of  these  areas,  then  the  State  would 
submit  to  the  EPA  a  section  182(f) 
petition  requesting  a  permanent  NOx 
exemption,  and  would  initiate 
rulemaking  to  rescind  the  NOx  RACT 
rules  pending  at  EPA;  however,  if  the 
modeling  shows  that  NOx  reductions 
would  contribute  to  attaiiunent  of  the 
ozone  standard  in  each  of  these  areas, 
the  EPA  would  initiate  rul«naking  on 
the  State's  NOx  RACT  rules  which  have 
been  submitted  to  the  EPA. 

Because  the  State  of  Texas  has^ 
decided,  prompted  by  the  initial 
modeling  results,  to  request  that  the 
EPA  act  at  this  time  on  the  NOx 
exemption  petition  rather  than  the 
previously  submitted  NCht  RACT  rules, 
certain  circumstances  regarding  the 
timing  of  requirements  under  the  CAA 
are  necessarily  affected.  Section 
182(b)(2)  of  the  CAA  requires  affected 
sources  to  implement  the  RACT 
measures  contained  in  applicable  State 
rules  by  May  31. 1995.  While  Texas  has 
adopted  NOx  RACT  rules,  as  noted 
previously,  the  EPA  rulemaking  to 
approve  those  rules  has  been 
superseded  by  the  NOx  exemption 
submission,  proposing  to  temporarily 
exempt  Texas  from  the  requirement  to 
impose  NOx  RACT  in  tiie  Houston  and 
Beaumont  nonattainment  areas.  Based 
on  the  schedule  for  completion  of  the 
COAST  study,  bom  which  it  will  be 
determined  whether  NOx  RACT 
reductions  are  needed  for  these  areas  to 
attain,  any  action  that  will  ultimately 
result  in  sources  being  subject  to  NOx 
RAC^.rules  will  necessarily  occur  only 
after  the  statutorily-prescribed  deadline 
has  passed.  Since,  as  a  practical  matter, 
it  will  be  impossible  for  sources  in  these 
areas  to  meet  a  deadline  that  has  passed, 
the  EPA  believes  it  would  have  the 
discretion  in  that  event  to  establish  a 
new,  reasonable  deadline  by  which  such 
sources  must  comply. 


It  is  the  EPA's  determination,  after 
consultation  with  the  TNRCC,  that 
requiring  subject  sources  to  implement 
NOx  control  measures  as  expeditiously 
as  practicable  but  no  later  than  May  31. 
1997.  is  appropriate  for  several  reasons 
First,  through  the  State's  NOx  RACT 
rule  adoption  process,  affected  sources 
have  been  made  aware  of  the 
requirement  to  implement  NOx  RACT, 
and  in  fact,  the  latest  revision  to  those 
rules  specifically  included  the  May  31, 
1997,  compliance  date.  Moreover,  the 
fact  that  the  State  has  petitioned  the 
EPA  for  only  a  temporary  NOx  waiver 
has  generally  been  made  clear  to  the 
public  and  dfected  sources.  Finally, 
through  this  notice  setting  forth  how  the 
EPA  and  the  State  of  Texas  intend  to 
proceed  with  r^ard  to  finalizing  and 
applying  the  submitted  NOx  RACT  rules 
in  the  event  a  need  for  such  reductions 
is  established,  sources  have  again  been 
made  aware  of  the  potential  necessit\ 
(and  the  deadline  that  would  be 
applicable)  to  install  and  implement 
NOx  RACT.  Since  the  information 
regarding  whether  NOx  RACT  will 
ultimately  be  required  is  scheduled  to 
become  available  by  May  1996,  sources 
will  effectively  be  provided  with  a  year 
to  implement  the  NOx  RACT  conti^ls 

IV.  Analysis  of  State  Submittal 

The  following  items  are  the  basis  for 
the  EPA's  action  proposing  to  approve 
the  State  of  Texas'  section  182(f)  NOx 
petition  for  a  temporary  NOx  exemption 
for  the  Houston  and  Beaumont  ozone 
nonattainment  areas.  Please  refier  to  the 
EPA's  Technical  Support  Document  and 
the  State's  submittal  for  more  detailed 
information. 

Chapter  4  of  the  EPA's  December  1993 
section  182(0  guidance  states  that 
photochemical  grid  modeling  may  be 
used  to  simulate  conditions  resulting 
from  three  emission  reduction 
scenarios:  (1)  substantial  VOC 
reductions;  (2)  substantial  NOx 
reductions;  and  (3)  both  VOC  and  NOx 
reductions.  To  demonstrate  that  NOx 
reductions  are  not  beneficial  to 
attainment,  the  areawide  predicted 
maximum  1-hour  ozone  concentration 
for  each  day  modeled  under  scenario  (1) 
must  be  less  than  or  equal  to  that  from 
scenarios  (2>and  (3)  for  the  same  day. 
Chapter  7  specifies  that  application  of 
UAM  should  be  consistent  with  the 
techniques  specified  in  the  EPA 
"Guideline  on  Air  Quality  Models 
(Revised)."  and  "Guideline  for 
Regulatory  Application  of  the  UAM." 
(July  1991).  As  discussed  below,  the 
State  has  met  these  conditions  by  using 
the  UAM  consistent  with  the  EPA's 
guidance. 
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A.  Photochemical  Grid  Model 

The  TNRCC  used  UAM  version  IV.  an 
EPA-approved  photochemical  grid 
model,  to  develop  the  modeling 
demonstration  for  the  Houston  and 
Beaumont  areas.  The  State's  modeling 
activities  were  performed  as  outlined  in 
the  UAM  modeling  protocols,  according 
to  the  EPA's  "Guideline  for  Regulatory 
Application  of  the  Urban  Airshed 
Model."  A  specific  modeling  protocol 
was  developed  by  the  State  for  its 
modeling  activities.  The  State's 
modeling  protocol  was  reviewed  and 
approved  by  the  EPA.  The  discussion 
below  summarizes  the  EPA's  analysis 
on  how  the  State's  modehng 
demonstrations  complied  with  the 
EPA's  guidance.  Please  refer  to  the 
EPA's  Technical  Support  Document  for 
more  detailed  information. 

B  Episode  Selection 

The  Houston  and  Beaumont  areas  are 
situated  in  the  Upper  Texas  Coastal 
Region  which  has  a  unique  land-sea 
breeze  regime  in  which  morning  land 
breezes  typically  transition  into 
afternoon  sea  breezes.  The  EPA 
recommended  method  did  not 
adequately  address  the  source-receptor 
relationships  associated  with  the  land- 
sea  breeze  regime  in  the  coastal  area. 
Therefore,  consistent  with  the  intent  of 
the  EPA  guidance.  Texas  used  a  slightly 
modified  approach  to  select  episodes. 
The  TNRCC  considered  both  morning 
and  afternoon  winds,  and 
meteorological  regimes  identified  in  a 
fashion  similar  to  the  EPA-suggested 
procedure  to  account  for  the  presence  of 
the  coastal  land  and  sea  breezes.  Data 
from  1987  through  1991  were  examined 
for  episodes  which  cover  at  least  48 
consecutive  hours  and  the  worst-case 
meteorological  conditions.  Consistent 
with  EPA  guidance,  three  episodes  were 
selected  for  the  UAM  analysis. 

C.  ^4ode^  Domain  and  Meteorological 
Input 

The  TNRCC  selected  a  large  modeling 
domain  to  ensure  that  the  movement  of 
ozone  and  ozone  precursors  emitted 
from  the  surface  sources  are  well 
represented  during  the  modeled 
episodes.  In  addition,  since  Houston 
and  Beaumont  are  adjacent  to  each 
other,  the  State  combined  both  areas 
into  one  mod^ing  domain  to  avoid 
having  overlapping  wind  fields.  'This 
assisted  the  State  in  properly  utilizing 
the  prognostic  model,  which  requires 
the  use  of  a  large  domain  to  capture  all 
the  important  horizontal  and  vertical    * 
circulation  patterns.  This  domain 
encompasses  all  emission  sources  and 
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conditions,  the 

methods  including  monitored  air 
quality  data,  EPA-i  ecommended 
background  concei  itration  levels,  and 
Regional  Oxidant  I  iodel  values. 

D.  Emissions  Inver  tory 

The  Houston  ant  Beaumont  modeling 
exercises  were  con  iucted  using  VOC 
and  NOx  emission  inventories  compiled 
by  survey  and  dire  :t  measurement  by 
the  TNRCC.  The  m  sdellng  emissions 
inventories  are  coi  iposed  of  point 
source,  area,  on-roi  \a  mobile,  off-road 
mobile,  and  biogei  ic  emissions.  The 
EPA  procedures  fo  -  developing  episode- 
specific  emission  i  iventories  were 
followed. 

The  TNRCC  dev(  loped  the  modeling 
inventories  for  the  }ase  case  model  runs 
for  all  three  episod  ss  from  the  EPA- 
approved  1990  bas  i  year  SIP  emission 
inventories  for  hot  i  areas.  These 
inventories  were  u^d  to  evaluate  the 
model's  performance  for  each  episode. 

For  the  section  ip2(f)  demonstration, 
the  EPA's  guidance  explains  that  in 
general,  the  purpote  of  the  section 
182(f). requirements  for  NOx  is  related  to 
attainment  of  the  oeone  standard,  which 
suggests  that  an  analysis  is  needed  that 
is  focussed  on  the  iime  that  attainment 
of  that  standard  is  required.  Therefore, 
the  analysis  should,  at  a  minimum, 
reflect  conditions  expected  at  the  time 
the  area  is  requireq  to  attain  the  ozone 
standard. 

The  Beaumont  a|ea  has  an  attainment 
deadline  of  1999  a»d  the  Houston  area 
has  an  attainment  deadline  of  2007. 
Because  the  two  anas  have  diffierent 
attainment  deadliiKs,  and  because,  for 
reasons  explained  |bove,  the  TNRCC 
modeled  both  area$  as  one  modeling 
domain,  the  State  donducted  two 
section  182(f)  analyses.  First,  the  State  ' 
modeled  generalized  emissions 
inventory  conditions  that  would  be 
expected  to  occiu*  m  the  attaiiunent  year 
for  Houston,  by  esQmating  50  percent 
reductions  in  VOC,  in  NOx,  and  in  both, 
from  the  1990  base  year  emissions 
inventory. 

Second,  the  Stati  i  conducted  a  section 
182(f)  analysis  usii  ig  an  emissions 
inventory  that  refl<  cts  the  conditions 


fit)m  1996-1999.  / 


projected  1999 


inventory  was  dev  iloped  frtun  the  1990 


base  year  emission  inventory  and 
adjusted  to  reflect  conditions  in  1999. 
Demographic  and  econometric 
forecasting  methods  were  employed  to 
project  activity  levels  to  the  summer  of 
1999,  which  were  in  turn  used  to 
develop  a  projected  emissions  inventory 
for  1999.  The  TNRCC  then  applied  the 
VOC  emission  reductions  that  will  be 
achieved  by  implementation  of  controls 
through  1996  fit>m  the  15  percent 
Reasonable  Further  Progress  (RFP)  SIP 
The  TNRCC  did  not  include  any 
emission  reductions  that  are  required  to 
be  implemented  from  1996  through 
1999  as  part  of  the  three  percent  per 
year  RFP  requirements.  In  addition,  the 
1999  modeling  inventory  does  not 
incorporate  any  NOx  emission 
reductions  that  would  have  been 
achieved  through  implementation  of 
NOx  RACT,  NSR.  or  transportation 
conformity  provisions. 

The  EPA  believes  that  the  two 
inventories  used  by  the  State  for  the 
section  182(f)  demonstration  adequately 
simulate  the  conditions  that  would  be 
expected  at  the  time  the  Beaumont  area 
is  required  to  attain  and  at  the  time  the 
Houston  area  is  required  to  attain. 

E.  Model  Performance 

In  the  Houston  and  Beaumont  model 
performance  evaluation,  both  graphical 
and  statistical  performance  measures 
were  implemented  for  all  meteorological 
episodes  and  monitoring  networks.  A 
sensitivity  analysis  was  also  conducted. 
In  the  Houston  and  Beatimont  base  case 
simulations,  the  model  performed 
adequately  for  the  May  16-19. 1988,  and 
July  27-August  1, 1990,  episodes,  but 
did  not  have  satisfactory  performance 
for  the  October  10-15. 1991,  episode 
which  was  therefore  dropped  from 
further  analysis. 

The  EPA's  UAM  guidance 
recommends  that  a  minimum  of  three 
days  &t>m  among  all  meteorological 
regimes  should  be  modeled  (e.g..  three 
meteorological  regimes  each  containing 
one  primary  episode  day,  or  two 
meteorological  regimes  with  at  least  two 
primary  days  frt>m  one  of  those 
regimes).  The  TNRCC's  analyses  are 
consistent  with  the  EPA's  guidance  in 
that  the  two  episodes  that  exhibited 
satisfactory  performance  cover  more 
than  three  days  of  ozone  exceedances 
and  represent  several  of  the 
predominant  meteorological  regimes  for 
ozone  exceedances  in  the  Gulf  Coast. 

F.  Section  182(f)  Demonstration 

Under  the  EPA's  section  182(0 
guidance,  the  State  should  model  three 
emission  reduction  scenarios  to  evaluate 
the  benefits  of  NOx  reductions:  (1) 
substantial  VOC  reductions;  (2)- 
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substantial  NOx  reductions;  and  (3)  both 
VOC  and  NOx  reductions. 

The  TNRCC  first  modeled  the  above 
across  the  board  reduction  scenarios 
using  the  1990  base  year  emissions 
inventory.  The  TNRCC  conducted  three 
levels  of  emission  reduction  analyses: 
(1)  50  percent  VOC  reductions,  50 
percent  NOx  reductions,  and  50  percent 
reduction  of  both.  (2)  35  percent  VOC 
reduction,  20  percent  NOx  reduction, 
and  a  mixed  reduction  of  25  percent 
VOC  and  10  percent  NOx,  and  (3)  25 
percent  VOC  reduction,  10  percent  NOx 
reduction,  and  a  mixed  reduction  of  20 
percent  VOC  and  5  percent  NOx. 

As  explained  in  the  EPA's  182(f) 
guidance,  the  EPA  believes  it  is 
appropriate  to  focus  this  analysis  on  the 
areawide  maximum  1-hour  predicted 
ozone  concentration,  since  this  value  is 
critical  to  the  attainment  demonstration. 
For  the  two  episodes  with  adequate   " 
performance,  i.e.,  the  May  1988  and  July 
1990  episodes,  in  all  the  emission 
reduction  scenarios  conducted  above, 
the  controlling  day  shows  that  the 
domain-wide  predicted  maximum 
ozone  concentration  is  lowest  when 
only  VOC  reductions  are  modeled. 

The  TNRCC  conducted  a  second 
analysis  on  the  episode  that  exhibited 
the  best  performance,  i.e.,  the  July  1990 
episode.  The  TNRCC  ran  the  above 
across-the-board  emission  reduction 
scenarios  with  the  July  1990  episode, 
using  the  projected  1999  inventory 
which  incorporates  VOC  control 
measures  through  1996  (i.e.,  from  the  15 
percent  RFP  SIP).  The  results  of  these 
scenarios  show  that  for  the  controlling 
day,  the  domain- wide  predicted 
maximum  ozone  concentrations  are 
lowest  when  only  VOC  reductions  are 
modeled.  The  State  limited  this  second 
analysis  to  the  July  1990  episode 
because  it  exhibited  significantly  better 
performance  than  the  May  1988 
episode.  Furthermore,  the  maximum 
domain-wide  ozone  concentraticm  was 
larger  in  the  July  1990  episode  than  in 
May  1988.  Thus,  the  level  of  controls 
necessary  to  reach  attainment  with  the 
July  1990  episode  would  likely  be  larger 
thu)  for  the  May  1988  episode. 

G.  Evaluation  Summary 

The  EPA  believes  that  the  TNRCC's 
modeling  demonstration  for  the 
Houston  and  Beaumont  ozone 
nonattaimnent  areas  supports  the  State's 
petition  for  a  temporary  exemption  fit)m 
the  NOx  requirements  of  section  182(f) 
of  the  CAA.  The  State  has  followed  the 
EPA^s  guidance  aa  the  apphcaticm  (rf 
the  UAM  appropriately,  and  has 
demonstrated  that  NOx  reductions 
Mrould  not  contribute  to  attainment. 


Because  the  State's  petition  clearly 
indicates  that  the  attainment  modeling 
should  be  completed  between 
November  1995  and  May  1996  (which 
will  determine  whether  a  VOC,  NOx,  or 
combination  thereof,  strategy  is  most 
beneficial  for  attainment),  the  EPA 
believes  that  the  petition  supports 
granting  the  State's  request  for  a 
temporary  exemption  only  until  the  end 
of  1996.  The  EPA  beUeves  that  allowing 
the  temporary  exemption  only  until  this 
time  is  needed  to  provide  adequate 
insurance  that  if  the  subsequent  COAST 
attainment  modeling  indicates  that  NOx 
reductions  would  be  effective  in 
reducing  ozone,  the  NOx  control 
requirements  of  section  182(f)  would  be 
implemented  writhout  undue  delay. 

Through  the  granting  of  a  temporary 
NOx  exemption,  in  addition  to  NOx 
RACT,  the  NOx  NSR,  conformity,  and 
certain  portions  of  the  I/M  requirements 
of  the  CAA  would  no  longei  be 
applicable  for  the  Houston  and 
Beaumont  areas.  If  the  State  does  not 
receive  a  permanent  exemption,  then 
the  NOx  RACT,  NSR,  conformity,  and  1/ 
M  requirements  of  the  CAA  would 
become  applicable  again  upon  the 
expiration  of  the  temporary  exemption. 
As  explained  previously  for  RACT,  if 
the  NOx  requirements  re-apply,  then  the 
EPA  must  establish  new  compliance 
deadlines  for  those  requirements. 

If  the  State  has  not  received  a 
permanent  exemption  prior  to  the 
expiration  of  the  temporary  exemption, 
based  on  the  compliance  deadline  in  the 
previously  submitted  NOx  RACT  rules, 
the  EPA  would  expect  afi^ected  sources 
in  the  State  to  implement  NOx  RACT 
controls  as  expeditiously  as  practicable 
but  no  later  than  May  31. 1997.  Finally, 
the  TNRCC's  petition  states  that  the 
COAST  attainment  modeling  will  be 
completed  between  November  1995  and 
May  1996.  Therefore,  by  May  1996.  the 
State  will  be  able  to  determine  whether 
NOx  reductions  will  contribute  to 
attainment  and  thus  whether  the  NOji 
RACT  rules  will  need  to  be 
implemented  in  the  Houston  and 
Beaumont  areas.  The  EPA  therefore 
believes  that  affected  sources  will  have 
adequate  prior  notice  to  meet  the  NOx 
RACT  compliance  deadline  indicated 
above  in  the  event  that  a  permanent 
exemption  is  not  granted.  The  NOx 
NSR.  conformity,  and  I/M  provisions 
would  become  applicable  immediately 
upon  the  expiration  of  the  temporary    ' 
exemption. 

V.  Proposed  Rulemaking  Action 

In  this  action,  the  EPA  proposes  to 
approve  the  section  182(f)  petiti<m 
submitted  by  the  State  of  Texas 
reqiiesting  a  temporary  NOx  exemption; 


for  the  Houston  and  Beaumont  ozone 
nonattainment  areas.  The  temporary 
exemption,  if  granted,  would  expire  on 
DecembesT  31, 1996,  without  hulher 
notice  from  the  EPA. 

The  State  had  previoasly  adopted  and 
submitted  to  the  EPA  complete  NOx 
RACT  and  NSR  rules,  and  recently 
submitted  conformity  rules  to  the  EPA. 
During  the  temporary  exemption  period, 
the  EPA  will  not  act  upon  the  State's 
NOx  RACT  rules.  The  EPA  plans  to  act 
upon  the  State's  NOx  NSR  and 
conformity  provisions  in  separate 
rulemaking  actions  because  those 
provisions  are  contained  in  broader 
rules  that  also  control  VOC  emissions. 

Upon  the  expiration  of  the  temporary 
exemption  on  December  31, 1996,  the ' 
State  is  required  to  either.  (1 )  have 
received  a  permanent  NOx  exemption 
from  the  EPA  prior  to  that  time,  or  (2) 
begin  implementing  the  State's  NOx 
RACT,  NSR,  conformity  and  I/M 
requirements,  with  NOx  RACT 
compliance  required  as  expeditiously  as 
practicable  but  no  later  than  May  31 " 
1997.  The  EPA  will  begin  rulemaking 
action  on  the  State  s  NOx  RACT  SIP 
upon  the  expiration  of  the  temporary 
exemption  if  the  State  has  not  received 
a  permanent  NOx  exemption  bv  that 
time. 

Request  for  Public  Comments 

The  EPA  requests  comments  on  all 
aspects  of  this  proposal.  The  EPA  has 
received  an  advance  request  from  an 
environmental  group  to  extend  the 
comment  period  from  the  normal  30-day 
period  to  a  60-day  period  because  of  the 
complex  technical  issues  involved  in 
the  petition.  The  EPA  is  granting  the 
group's  request  for  a  60-day  comment 
period.  Therefore,  as  indicated  at  the 
outset  of  this  action,  the  EPA  will 
consider  any  comments  received  by 
February  13.  1995. 

Regulator^'  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdictiou 
over  populations  of  less  than  50,000. 

Approvals  of  NOx  exemption 
petitions  under  section  182(0  of  the 
CAA  do  not  create  any  new 
requirements.  Therefore,  because  the 
Federal  approval  of  the  petition  does 
not  impose  any  new  requirements,  the 
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EPA  cntifies  that  it  does  not  have  a 
signiE;.4uit  impact  on  a&cted  small 
entities.  Moreover,  due  to  the  nature  of 
the  Federal-Stafte  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flaxibilily  analysis  would  constitute 
Federal  inquiry  into  the  econcMnic 
reasonableoess  of  State  action.  The  CAA 
fofbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
(Union  Electric  Co  v  US  EJ*.A.,  A27 
U.S.  246v  256-66  (S.  Ct.  1976):  42  U-S.C 
7410  (a)(2)). 

Executive  Order  12866 

Under  Executive  Order  1286^  (58  PR 
51735  (October  4. 1993)).  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant",  and  therefore  subiact  to 
OfTice  of  Management  and  Budget 
[OMB)  review  and  the  iequirem«its  of 
the  Ejacutive  Order.  It  luk  been 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Ejracutive  Order  12866.  and 
Is  therefore  not  subpect  to  OMB  review. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Volatile  organic 
compounds. 

Dated:  December  9. 1994 
Carol  M.  Browner, 
Administrator 

40  CFR  part  52  is  proposed  to  bo 
amended  as  follows; 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AiMlMaitr-  42  U^C.  7401-7671q. 

Subpart  SS— -Texas 

2.  Section  52.2308  is  proposed  to  be 
amended  by  reserving  paragraph  (c)  and 
adding  paragraph  (d)  to  read  as  follows: 

§52.2308   Araa-iwMe  nitrogen  oxides  (NOx) 
exemptions. 

•        •       •        •        • 

(c)  IRiitorvcdl 

(d)  The  TNRCC  submitted  to  the  EPA 
on  August  17, 1994,  with  supplemental 
information  submitted  on  August  31. 
1994.  and  September  9. 1994,  a  petition 
requesting  that  the  Houston  and 
Beaumont  ozone  nonattainment  areas  be 
temporarily  exempted  from  the  NOx 
control  requiremraits  of  section  182(f)  of 
the  CAA.  The  Houston  nonattainment 
area  consists  of  Brazoria.  Chambers.  Fort 
Bend,  Galveston.  Harris,  Liberty, 
Montgomery,  and  Waller  counties.  The 
Beaumont  nonattainment  area  consists 
of  Hardin,  f^fierson,  and  Orange 
counties.  The  exemption  request  was 
based  on  j^otochemicsl  grid  modeling 
which  shows  that  reductions  in  NOx 


would  be  detrimen  al  to  attainii^  the 


ozone  NAAQS.  On 


Insert  date),  the 


EPA  approved  the !  tate's  request  for  a 
temporary  exempts  in.  The  temporary 
oxemption  automat  cally  expires  on 
December  31 1996.  without  further 
notice  from  the  EPi  u  Upon  the 
expiration  of  the  te  nporary  exemption, 
the  State  is  require^  to  either.  (1)  have 
received  a  permanent  NOx  exemption 
from  the  EPA  priorto  that  time,  or  (2) 
begin  implementing  the  State's  NOx 
requirements,  withNOx  Reasonably 
Available  Control  "fechnology 
compliance  requir^l  as  expeditiously  as 
practicable  but  no  fetter  than  May  31. 
1997. 
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Superfimd  site  tot  > 
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to  delete  the 
Ihinting  Corporation 
the  National 
for  Comments. 


SUMMARY:  The  Env:  ronmenta!  Protection 
Agency  (EPA)  Regi  m  11  announces  its 
intent  to  delete  theoCenmark  Textiles 
Minting  Corporatioi  Superfimd  site 
(Kenmaric  Site)  from  the  National 
Priorities  List  (NPll  and  requests  public 
comment  on  this  a(  tinn.  The  NPL 
constitutes  append  x  B  of  40  CFR  part 
300,  which  is  the  h  ational  Oil  and 
Hazardous  Substac  ces  Pollution 
Contingency  Plan  ( ^JCP).  which  EPA 
promulgated  pursi^t  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  EPA  and  the  State  of 
New  York  have  determined  that  no 
further  action  is  apt)ropriate  at  the 
Kenmark  Site  und«  CERCLA. 
Moreover,  EPA  and  the'State  have 
determined  that  activities  conducted  at 
the  Kenmark  Site  ti  date  have  been 
protective  of  publl^  health,  welfare,  and 
the  environment.  r 

DATES:  Comments  concerning  the 
deletion  of  the  Kenmark  Site  from  the 
NPL  may  be  submitted  on  or  before 
January  17, 1995. 

ADDRESSES:  Comments  concerning  the 
Kenmark  Site  delef  on  msy  be  mailed 
to:  Kathleen  C  Callahan.  Director, 
Emergency  and  Remedial  Response 
Division.  U;S.^Env9onmental  Protection 


Agency,  Region  U.  26  Federal  Plaza. 
Room  737,  New  York.  NY  10278. 

Background  information  on  the 
Kenmark  Site  is  contained  ih  the  EPA 
Region  n  public  docket,  which  is 
located  at  EPA's  Region  II  OfTice,  and  is 
available  for  viewing,  by  appointment 
only,  from  9:00  A.M.  to  5:00  P.M.. 
Monday  through  Friday,  excluding 
holidays.  For  further  information,  or  to 
request  an  appointment  to  review  the 
public  docket,  please  contact:  Sharon  L. 
Trocher,  Remedial  Project  Manager, 
Emergency  and  Remedial  Response 
Division.  U.S.  &ivironmental  Protection 
Agency.  Ragicm  II.  26  Federal  Plaza. 
Room  29-100.  New  Yotk,  NY  10278. 
(212) 264-8746. 

Background  information  from  the 
Ref^ootJ  public  docket  related  to  the 
Kenmark  Site  is  also  available  for 
viewing  al  the  information  repository 
noted  below:  East  Farmingdale  Fire 
House.  930  Conklin  Street.  East 
Farmingdale.  New  York  11735. 
FOR  FURTHER  MFORMATIOM  CONTACT: 
Doug  Garbarine.  212-264-0106. 

SUPPl.EMEtfTARr  tRTORMATlOW; 

Tabic  of  Coataott 

I  Introduction. 

II  NPL  Deletion  Criteria 
ni  Deletion  Procedures 

rv  Basis  for  hitended  Site  Deietioa 

L  Inlrodiictieik 

The  Envirmimental  Protection  Agency 
(EPA)  Region  n  annouiKres  its  intent  to 
delete  the  Knnmark  Site  from  the  NPL 
and  requests  public  comment  on  this 
action.  The  ^^>L  constitutes  Appendix  B 
to  the  National  Oil  and  Hazardous 
Substances  Polltrtion  Contingency  Plan 
(NCP).  codified  at  40  CFR  Part  300. 
which  EPA  promulgated  pursuant  to 
Secticm  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  42  U.S.C.  Section  9605.  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  heehh,  welfere. 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Hazardous 
Substances  Superhmd  Response  Trust 
Fund  (Fund).  Pursuant  to  §  30Q.423(e)(3) 
of  the  NCP,  any  site  deleted  from  the 
NPL  remains  eligible  for  Fund-~financed 
remedial  actions,  if  conditions  at  such 
sites  warrant  such  action.  ' 

The  EPA  will  accept  comments  I 

concerning  the  Kenmark  Site  for  thirty 
days  after  publication  of  this  notice  in 
the  Federal  RegMer.  | 

Section  H  of  this  notice  explains  the 
criteria  for  deleting  sites  frcMn  the  NPL. 
Section  ID  discusses  {mxedures  that 
EPA  is  using  for  this  attion.  Section  IV 
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discusses  how  the  Kenmark  Site  meets 
the  deletion  criteria. 

H.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  w:ith  40  CFR 
300.42S(e).  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA  will,  in  consultation 
with  the  State,  consider  whether  any  of 
the  following  criteria  has  been  met: 

(i)  Responsible  or  other  persons  have 
implemented  all  appropriate  response 
actions  required;  or     ^.  'Jjr.  : 

(ii)  All  appropriate  Pmid-fhianced 
responses  under  CERCLA  have  been 
implemented  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or  :.-•; 

(iii)  The  remedial  inv^ygation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  to 
the  environment  and,  therefore,  taking 
remedial  measures  is  not  appropriate. 

IIL  Deletion  Procedures 

The  NCP  provides  that  EPA  shall  not 
delete  a  site  from  the  NPL  until  the  State 
in  which  the  release  was  located  has 
concurred,  and  the  pubhc  has  been 
afforded  an  opportunity  to  comment  on 
the  proposed  deletion.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  Agency  efforts 
to  recover  costs  associated  with 
response  efforts.  The  NPL  is  designed 
primarily  for  informational  purposes 
juid  to  assist  Agency  management. 

EPA  Region  H  will  accept  and 
evaluate  public  comments  before 
making  a  final  decision  to  delete.  The 
Agency  believes  that  deletion 
procedures  should  focus  on  notice  and 
comment  at  the  local  level.  Comments 
from  the  local  community  may  be  most 
pertinent  to  deletion  decisions.  The 
following  procedures  were  used  for  the 
intended  deletion  of  the  Kenmark  Site: 

1  EPA  Region  II  has  recommended 
deletion  and  has  prepared  the  relevant 
documents. 

2.  The  State  of  New  York  has 
concurred  with  the  deletion  decision. 

3  Concurrent  with  this  notice  of 
intent  to  delete,  a  notice  has  been 
published  in  local  newspapers  and  has 
been  distributed  to  appropriate  Federal. 
State  and  local  officials  and  other 
interested  parties.  This  notice 
announces  a  thirty  (30)  day  pubUc 
comment  period  on  the  deletion 
package, 

4.  EPA  has  made  all  relevant 
documents  available  in  the  Regional 
Office  and  local  Kenmark  Site 
information  repository. 


The  comments  received  during  the 
comment  period  will  be  evaluated 
before  any  final  decision  is  made.  If 
necessary,  EPA  Region  11  will  prepare  a 
Responsiveness  Summary  which  will 
address  any  significant  conunents 
received  during  the  public  comment 
period. 

If.  after  consideration  of  conunents, 
EPA  decides  to  proceed  with  deletion, 
the  EPA  Regional  Administrator  will 
place  a  notice  of  deletion  in  the  Federal 
Register.  The  NPL  will  reflect  any 
deletions  in  the  next  final  update. 
Public  notices  and  copies  ofthe 
Responsiveness  Summary  will  be  made 
available  to  local  residents  by  the 
Region  II  Office. 

IV.  Basis  for  Intoided  Site  Deletion 

The  Kenmark  Site,  now  occupied  by 
the  Susquehanna  Textile  Company,  is 
located  in  a  light  industrial  area  at  921 
Conklin  Street  in  East  Farmingdale, 
New  York.  Since  at  least  1917,  the 
Kenmark  Site  has  been  the  location  of 
several  successive  silk  and  textile  dye, 
printing  and  screening  operations.  The 
waste  disposal  areas  at  the  Keninark  Site 
included  a  leaching  pit,  sludge  drying 
beds  and  three  leaching  pools.  A 
building  and  a  paved  parking  lot  occupy 
the  majority  ofthe  Kenmark  Site.  The 
areas  north  and  east  of  the  Kenmark  Site 
are  characterized  by  hght  industry 
Residential  developments  are  located  to 
the  south  and  west,  with  an  estimated 
6,200  residents  living  within  one  mile  of 
the  Kenmark  Site.  Public  supply  wells 
are  the  primary  source  of  drinking  water 
in  the  area.  The  closest  downgradient 
public  supply  well  is  located  about  1.5 
miles  from  the  Kenmark  Site. 

As  early  as  1972,  process  wastewater 
generated  at  the  Kenmark  Site  was 
chemically  treated,  resulting  in  the 
precipitation  of  solids  from  the 
wastewater.  The  sludge  from  the 
wastewater  was  distributed  to  outdoor 
concrete-lined  beds  for  settling  and 
drying.  The  sludge  was  periodically 
removed  from  the  sludge  drying  beds 
and  placed  in  drums.  The  resulting 
wastewater  (supernatant)  was 
discharged  to  the  leaching  pit  located 
on-Site  and  east  of  the  building. 
Beginning  in  November  1984,  the 
wastewater  was  discharged  to  the 
Suffolk  County  Pubhclv  Owned 
Treatment  Works. 

Sampling  conducted  between  January 
1974  and  May  1984  by  the  Suffolk 
County  Department  of  Health  Services 
and  a  contractor  hired  by  a 
representative  ofthe  Kerunark  Site, 
revealed  that  wastewater  discharged 
into  the  on-Site  leaching  pit  contained 
hexavalent  chromium,  copper,  iron, 
lead,  silver,  and  phenols  in  violation  of 


New  Yoric  State  groundwater  discharge 
standards.  Based  on  these  findings,  the 
Keiunark  Site  was  added  to  EPA's  NPL 
in  June  1986. 

In  1988.  an  owner  of  property  at  the 
Site  conducted  a  remedial  investigation 
(RI)  imder  the  supervision  of  the  New 
York  State  Department  of 
Environmental  Conservation  (NYSEffiC) 
to  determine  the  extent  of 
contamination  at  the  Kenmark  Site.  In 
July  1991,  EPA  entered  into  an 
Administrative  Consent  Order  (ACO) 
with  the  owner  to  complete  the  RI.  The 
RI  consisted  of  drilling  borings, 
ctmstructing  monitoring  wells  and 
collecting  soil  and  groundwato' 
samples. 

Diiring  the  RI,  ten  monitoring  wells 
were  installed  and  sampled  to 
determine  the  extent  of  groundwater 
contamination  at  the  Kenmark  Site.  In 
addition,  approximately  80  soil  samples 
were  collected  from  the  areas  of  the 
sludge  drying  beds,  leaching  pit  and 
leaching  pools.  Organic  and  inorganic 
contaminants  detected  in  the 
groundwater  sampled  at  the  Kenmark 
Site  were  generally  present  at  levels 
below  Federal  and  State  human  health- 
based  drinking  water  standards. 
Numerous  inorganic  and  organic 
contaminants  were  detected  in  the  soil 
at  the  Kenmark  Site,  but  were  detected 
below  levels  that  would  pose  any 
unacceptable  risks  based  on  current 
land  use  conditions. 

The  EPA  commimity  relations 
activities  at  the  Kenmark  Site  included 
a  public  meeting  on  February  28, 1994 
to  present  the  results  of  the  RI,  and 
EPA's  preferred  remedial  alternative. 
PubUc  comments  were  received  and 
addressed 

At  the  conclusion  of  the  RI  process, 
EPA,  in  consultation  with  the  State  of 
New  Yoric,  issued  a  Record  of  Decision 
on  March  30, 1994,  that  determined  that 
the  Kenmark  Site  does  not  pose  a 
significant  threat  to  human  health  or  the 
environment  and  that  no  remedial 
action  was  required. 

Having  met  the  deletion  criteria.  EPA 
proposes  to  delete  the  Kenmark  Site 
from  the  NPL.  EPA  and  the  State  of  New 
York  have  determined  that  the  response 
actions  are  protective  of  human  health 
and  the  environment. 

Dated:  October  26. 1994. 

William  Muszynski, 

Acting  Regional  Administrator,  USEPA 
Region  II. 
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49  cm  nwli1312  and  13U 

uwvoMC  FWnQ  of  T JKMi 

AQBtCV:  Interstate  Coaaraeice 

Coimnitwion  (KX). 

ACTION:  Notice  of  Piopoiad  RuleaakiBg. 

SUMMARY:  Tbe  ICC  proposes  to  ameod 
parts  1312  and  1314  of  its  regulations  to 
retain  the  status  quo  with  respect  to  the 
rales  for  filing  electronic  and  printed 
tarifb.  and  to  terminate  the  Ex  Parte  No. 
444  proceeding.  This  action  wiQ  codify 
in  the  regulations  Ae  tariff  filing  rules 
which  have  been  in  effect  for  the  past 
five  jwers  as  a  result  of  the  partial  stay 
of  the  CommisaioQ's  1968  «kci«on  in  Ex 
Parte  No.  444.*  Hie  revisions  we 
propose  will  continue  the  application  of 
part  1314  to  tail  tanOs.  for  which  rail 
interests  have  exprosrod  a  prefarence, 
and  will  continue  the  ^iplication  of  pact 
1 31 2  to  motor  (and  other  non-iail) 
tariffs,  for  which  motor  interests  have 
expreesed  a  preference. 

DATES:  Cnnmentsare  due  on  January 
14. 1995. 

ADDRESSES:  Send  comments  (an  originaf 
and  10  copies)  referring  to  Ex  Parte  No. 
444  to:  interstate  Commerce 
Commission.  Office  of  the  Secretary. 
Case  Contnri  Branch.  1201  QmstitutitMi 
Ave..  N.W..  Washington.  DC  20423. 
FOR  FURTHER  INFORMATION  CONrACh 
lames  W.  Greene.  (202)  927-5602.  or 
Thomas  A.  Mongelli.  (202)  927-5150. 
TTD  for  the  hearing  impaired:  (202) 
927-5721 

SUPPIXMGNTARV  MF0RMAT10N:  In  a 
decision  served  April  1. 1994,  in  this 
proceeding,  the  Commission  announced 
its  intention  to  proceed  with  the 
development  of  an  electronic  tariff  filing 
(ETF)  system,  and  to  establish  a 
negotiated  rulemaking  (Reg-Neg) 
committee  to  review  the  matter  and 
recommend  appropriate  ETF  regulations 
to  the  Commission.  Steps  were  taken  to 
establish  the  Reg-Neg  committee,  and 
public  comments  were  requested  on  the 
Commission's  initial  membership 
selections.  However,  before  our  review 
of  th*  connmants  was  finalized; 
legislative  proposals  were  presented  to 
largely  eliminate  motor  earner  tariff 
filing,  and  to  eliminate  or  significantly 
reduce  the  Commission's  Fiscal  Year 
1995  appropriation.  With  those 
circumstances,  the  Commission 
postponed  ^  further  action  to  establish 


U9eft>^S«FKe403Mld90»(tia^    . 


'Trucking  liHhistry 

tori9M" 

which 

MDtor  cani»  tariff 
and  the 


intofTIRRA.the 

form  is  greatly 
b'^tofthemore 
X  tarifffiUng 

inecessary  to  utilize 
IS  for  ETF  regulations. 
for  establishing  the 


the  ETF  MiyMag 

August  24. 1994. 

Regutatory 

(TnttA»«n 

significantly  ledi 

filing  requiiemei 

ComniMtOB's  FIs^  Year  1995 

appropriation  waslsubsequently 

rediioedby3l%    ' 

Wift  die  ma 
need  for  ETF  in 
diminished,  and 
limited  remaining 
requirements,  it  is 
the  Reg-Neg  p 

Them^r  ^ 

Reg-Neg  Committed  was  to  provide 
opportunity  for  thA  different 
transportation  mo(  es  (primarily  rail  and 
motor),  and  their  c  ustmners.  to  agree  on 
the  ETF  regulation » that  should  be 
adopted  by  the  Coi  nmissimi.  With  the 
enactment  olTIRR  \  and  the  elimination 
of  the  tariff  filing  t  iquirement  for 
independently  deti  >rmined  rates  of 
motor  carriers  of  p  operty  (other  than 
household  goods  c  mriers).  much  of  the 
need  for  the  Comn  ittee  and  ETF  no 
longer  exists.  Addj  Jonally,  it  is  possible 
that  further  changi » to  tariff  filing  ' 
requirements  will  le  made  if  the 
recommendations  In  the  Commission's 
TIRRA  report '  are  pdopted.  In  light  of 
le  Commission's 
inancial  resources, 
decided  to 
Neg  Committee. 

it  believe  it  is 

J  ^ — icant  resources 

in  the  developmeni  of  new  regulations 
for  either  printed  ok  electronically-filed 
tariffs  at  this  time.  /Ve.  therefore, 
propose  to  modify  >ur  t»iff  filing 
regulations  to  desij  pate  part  1314  as 
applicable  only  for^ail  tariffs  and  part 
1312  as  applicable  for  other  (non-rail) 
tariffs,  and  to  terminate  the  Ex  Parte  No. 
444  proceeding.  Tl;  is  action  will  codify 


these  factors,  and 
extrem^  limited 
the  Conmiission  h 
terminate  the  ETF 

Further,  we  do 
prudent  to  invest 


the  status  quo  that 
1989. 


las  existed  since 


with  simpler  tariff 


The  Ex  Parte  Na  444  proceeding  has 
a  long  history  In  G  ctober  1987,  the 
Commission  propo  ted  to  replace  its 
detailed  tariff  publ  shing  regulations 


standards"  to 


facilitate  ETF  *  in  atuiy  1989.  the 
Commissioo  did  eliminate  the  detailed 
tariff  regulations  formally  applicable  to 
printed  tarifts  and  Authorized  the  filing 
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of  aiedronic  tariHk*  However,  the 

Commisstoh  declined  to  prescribe 
standards  for  data  exchange,  because  the 
private  sector  had  already  invested 
'  significant  resources  in  such  projects. 
and  because  continued  development 
through  the  marketplace.  ratb«-  than 
government  regulation,  was  considered 
to  be  preferable.  ETF  desfgn  was  left  to 
the  individual  carriers,  provided  that 
carriers  complied  with  the  statutory  rate 
disclosure  requirements,  and  data 
interchange  capabihty  was  not 
mandated. 

Subsequently,  several  parties 
(primarily  motor  carrier  interests)  asked 
the  Commission  to  stay  its  decision, 
arguing  (inter  alia)  that  the  absence  of 
detailed  standards  for  ETF  would 
undermine  the  orderly  electronic 
disseminatiooNpf  tariff  information,  in 
contrast,  various  railroad  interests 
applauded  the  agency's  action  and 
urged  the  ComraM<k>n  to  allow  carriers 
to  implement  ETF  immediately 

The  Commissioo  granted  the  stay 
request,*  but  later  lifted  the  stay  (as  of 
November  8. 1989)  insofar  as  it  applied 
to  railroad  tariffs.^  The  Commission 
explained  that  the  rail  industry  was 
better  prepared  to  proceed  with  ETF. 
iuid  that  the  e)q>erience  gained  with  rail 
^it  would  be  helpful  in  considering 
ETF  for  other  modes.  Since  this  time,  as 
a  result  of  the  partial  lifting  of  the  stay. 
the  more  general  "standards" 
regulations  at  49  CFR 1314  have  applied 
to  tariff  filings  by  rail  carriers;  and  the 
much  more  specific  "how-to" 
regulations  at  49  CFR  1312  have  applied 
to  non-rail  (principally  motor)  tariff 
filings. 

It  appears  that  the  tariff  filing  rules 
contained  in  part  1314  are  working 
satisfactorily  for  rail  tariffs,  and  that  the 
rail  industry  supports  the  continuation 
of  those  rules.  Motor  interests  (both 
carriers  and  shippers),  on  the  other 
hand,  expressed  a  strong  preference  for 
the  part  1312  rules,  and.  apparently, 
continue  to  support  those  rules  as  they 
now  apply  after  TIRRA.  In  these 
circumstances,  and  given  the  possibility 
for  future  regulatory  reforms  and  limited 
Commission  resources,  we  believe  it  is 
in  the  public  interest  to  continue  the 
status  quo  and  terminate  this 
proceeding. 

Rail  carriers  have  thus  far  made  only 
limited  use  of  the  electronic  tariff  filings 
authorized  in  part  1314.  There  is  a  small 
number  of  electroiric  tarifb  on  file, 
however,  and  the  Commission  recently 


til>a*.i 


Filing  of  Tariffs. 
»fW:52I»R'3«549 


'  Electronic  Filing  of  Tariffs.  S  LCC2d  27» 
(1989);  S4  FR  6403  and  WSZttSaa;. 

*^ElectioMc  FiliHi  efTJMilh,  5  LCC2d  1«S2 
|1989h  54  FR  10S33  (IWai 
.  ''^kctrcmic  Fifing  of  Tcuriffs.  SLCJC^iMSa  ■ 
-t)9a9);  54  FR  42959  (198911        "      "'     """ 
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granted  a  rail  carrier's  special  tariff 
authority  request  to  eliminate  the 
printed  tariff  and  file  only  the  electronic 
version,*  thereby  reducing  the  carrier's 
publishing  costs  by  an  estimated 
$150,000  per  year.  While  the  regulations 
in  part  1312  do  not  currently  authorize 
electronic  filing,  we  will  consider 
spedal  tariff  authority  requests  if  motor 
(or  other)  carriers  wish  to  come  forward 
with  such  proposals. 

Regulatory  Flexibility 

The  rules  proposed  herein  will  not 
impose  additional  burdens  on  tariff 
filers  or  others;  rather  they  merely 
codify  the  rules  that  are  currently  in 
effect  as  a  result  of  the  partial  stay  of  the 
Commission's  decision  in  Ex  Parte  No. 
444,  served  February  10, 1989  (corrected 
decision  served  March  8, 1989). 

Environmental  Statement 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects 

49  CFR  Pan  1312 

Motor  carriers.  Moving  of  household 
goods.  Pipelines,  Tariffs. 

4y  CFR  Part  1314 

Motor  carriers.  Railroads,  Tarifb. 

Decided:  December  2, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Morgan,  Commissioners 
Simmons  and  Owen. 
Vernon  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
amend  chapter  X  of  title  49  of  the  Code 
of  Federal  Regulations,  parts  1312  and 
1314.  as  follows: 


PART  1312— REGULATIOttS  FOR  THE 
PUBLICATION,  POSTING  AND  FIUNQ 
OF  TARIFFS,  SCHEDULES  AND 
RELATED  DOCUMENTS  OF  MOTOR. 
PIPELINE  AND  WATER  CARRIERS 


PART  1312— REGULATIONS  FOR  THE 
PUBLICATION,  POSTING  AND  RUNG 
OF  TARIFFS,  SCHEDULES  AND 
RELATED  DOCUMENTS 

1.  The  authority  citation  for  part  1312 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  49  U.S.C  10321, 
10762  and  10767. 

2.  The  heading  of  part  1312  is 
proposed  to  be  revised  to  read  as 
follows: 


PART  1314-REGULATIONS  FOR  THE 
PUBLICATION.  POSTING  AND  FILING 
OF  TARIFFS  AND  RELATED 
DOCUMENTS 

3.  The  authority  citation  for  part  1314 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321. 10708, 10761. 
and  10762;  5  U.S.C.  553. 

4.  The  heading  of  part  1314  is 
proposed  to  be  revised  to  read  as 
follows: 

PART  1314-REQULATIONS  FOR  THE 
PUBLICATION,  POSTING  AND  FILING 
OF  TARIFFS  AND  RELATED 
DOCUMENTS  OF  RAIL  CARRIERS 


(PR  Doc.  94-30845  Filed  12-14-94;  8:45  am] 
BILUNQ  COOE  7036-01-^ 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  ServiM 
50  CFR  Part  17 
RIN  1018-AB7S 

Endangered  and  Threatetted  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  the  Proposal  To  List  the 
Northern  CoppertMlly  Water  Snake 
(Nerodia  Erythrogaster  Neglecta)  as  a 
Threatened  Species 

agency:  Fish  and  WildUfe  Service. 
Interior. 

ACTKM:  Proposed  rule;  notice  of 
reopening  of  comment  jieriod. 


'  Special  Tariff  Audtorky  No  S3-22  (nol  printed], 
•  aerved  Jiriy  25. 19»«. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  the 
comment  period  on  the  proposal  is 
reopened.  The  northern  copperbelly 
water  snake  now  persists  in  isolated 
populations  in  southern  Michigan  and 
adjacent  Indiana  and  Ohio,  southern 
Indiana,  southeastern  Illinois,  and 
adjacent  Kentucky.  It  occupies  lowland 
swamps  and  adjacent  wooded  and 
upland  areas.  The  Service  has  recently 
received  aeveral  reports  dealing  with 
northern  copperbelly  water  snake 
biology,  and  these  reports  are  being 
made  available  for  public  review  and 
comment.  The  reopened  comment 
period  will  allow  interested  parties  to 
review  these  studies  and  submit 

additional  comments  on  the  ptopooed 
Tide. 


DATES:  The  comment  period  on  the 
proposal  will  close  on  January  13. 1995. 
ADDRESSES:  Written  comments  and 
materials  should  be  sent  to  the  Regional 
Director.  U.S.  Fish  and  Wildlife  Sen-Jcc 
Bishop  Henry  Whipple  Federal 
Building,  1  Federal  Drive.  Ft.  Snelling, 
Minnesota  55111-4056.  Comments  and 
materials  received  will  be  available  for 

Eublic  inspection  during  normal 
usiness  hours,  by  appointment,  at  the 
above  Regional  Office  address  (612/725- 
3276:  fax  612/725-3526). 
FOR  RIRTMER  INFORMATION  CONTACT:  For 
further  information  or  copies  of  the 
referenced  reports  contact  either  the 
above  office  or  David  Hudak. 
Supervisor,  U.S.  Fish  and  WildUfe 
Service  Ecological  Services  Field  Office. 
620  S.  Walker  Street.  Bloomington, 
hidiana  47403-2121  (812/334-4261;  fax 
812/334-4273). 

8UPPLEMBITARV  INFORMATION: 
Background 

The  northern  copperbelly  water  snake 
has  been  proposed  for  listing  as  a 
threatened  species  due  to  evidence  that 
;    its  range  and  numbers  have  declined 
dramatically,  primarily  as  a  result  of  the 
destruction  of  its  habitat,  and  that  the 
threats  to  the  habitat  and  to  the  snakes 
themselves  are  continuing. 

The  Federal  Register  notice 
announcing  the  proposing  of  the 
northern  copperbelly  water  snake  for 
classification  as  a  threatened  species 
was  published  on  August  18. 1993  (58 
FR  43860).  The  original  comment  period 
ended  on  October  18.  but  was 
subsequently  extended  until  November 
16, 1993  (58  FR  52740).  The  comment 
period  was  reopened  6x>m  March  22 
through  April  21, 1994  (59  FR  13472), 
to  encompass  a  requested  public  hearing 
that  was  held  in  Indianapolis  on  April 
5, 1994.  On  July  11.  1994  (59  FR  35307). 
the  Service  published  a  notice 
indicating  that  the  final  decision  on 
listing  the  snake  as  a  threatened  species 
would  not  be  made  by  August  18, 1994. 
and  extended  the  decision  deadline 
until  February  18. 1995.  That  notice  also 
reopened  the  comment  period  until  .  ♦ 
Novemberl,  1994. 

The  decision  on  listing  the  snake  as 
a  threatened  species  was  delayed  to 
allow  additional  time  to  complete  a 
field  study  in  southern  Illinois.  The 
study  was  designed  to  address  a  concern 
expressed  by  the  Illinois  Department  of 
Conservation  regarding  interbreeding 
between  the  northern  copperbelly  water 
snake  (N.  e.  neglecta)  and  the  more 
common  yellowbelly  water  snake  [N.  e. 
flavigasteri.  The  Service  beheved  that 
detennining  the  extent  and  location  of 
intergradation  between  the  two 
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subspecies  was  sufficiently  important  to 
delay  the  listing  decision. 

The  results  of  that  study  (Brandon 
and  Blanford  1994)  have  now  been 
submitted  to  the  Service  and  will  be 
utilized  in  the  listing  decision  for  the 
snake.  The  Service  also  has  received  a 
status  survey  of  the  northern 
copperbelly  water  snake  in  western 
Kentucky  (Bryan  1994)  and  an  update  of 
an  ongoing  study  on  the  snake's 
movement  patterns  based  on 
radiotelemetry  work  (Kingsbury  1994i 
Information  from  these  studies  will  also 
be  considered  during  the  Service's 
decision  whether  or  not  to  list  the  snake 
as  a  threatened  species.  The  Service  is 
notifying  the  public  of  the  existence  of 
these  studies,  and  will  provide  copies  of 
them  to  all  individuals  and 
organizations  that  request  them.  The 
Service  encourages  all  parties  interested 
in  the  northern  copperbelly  water  snake 


to  review  the  stutiies  and  provide 
comments  to  theladdress  shown  above. 

Refieraaces  Cited    . 

Brandon.  Ronald  /t  1994.  Research 
concerning  tha  current  distribution, 
habitat  requirenients,  and  bibemation 
sites  of  the  cofjperbelly  water  snake 
{Nerodia  erythtogaster  neglecta]  and 
intergradationlwith  the  yellowbelly 
water  snake  (fterodia  erythrogaster 
flavigaster) — Ireliminary  report:  Current 
distribution  and  intergradation. 
.Unpublished  sport,  dated  October  25, 
1994.  submitt^  to  the  U.S.  Fish  and 
Wildlife  Service.  Federal  Building,  Ft. 
Snelling,  MN  $5111. 

Bryan,  Hal  D.  1994  A  status^urvey  for  the 
copperbelly  w  iter  snake  Nerodia 
erythrogaster  i  eglecta  in  western 
Kentucky.  Un{  ublished  report,  dated 
November  19?  1,  submitted  to  the  U.S. 
Fish  and  Wild  ife  Service,  Federal 
Building,  Ft.  S  [lelling.  MN  55111. 

Kingsbury.  Bruce  1 994.  Letter  to  U.S.  Fish 
and  Wildlife  Spr\'ice,  dated  November 
20. 1994. 


Author 

The  primary  author  of  this  notice  is 
Ronald  L.  Refsnider,  Division  of 
Endangered  Species,  Bishop  Henry 
Whipple  Federal  Building,  1  Federal 
Drive,  Ft.  Snelling.  Minnesota  55111- 
4056. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16  U.S.C. 
1531etseq.). 

Dated:  Decembers.  1994. 
MoUie  H.  Beattie, 
Director.  Fish  and  Wildlife  Service. 
|FR  Doc.  94-30772  Filed  12-14-94:  8;45  ami 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appHcatile  to  the 
put)lic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

December  9, 1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  Ust  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information- 

(1  >  '^iwncy  proposing  the  information 
collei-T«uo.  (2)  "Htle  the  information 
collecaon;  (3)  Form  number(s).  if 
applicable;  (4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses:  f7) 
An  estimate  of  the  total  ntunber  of  hour» 
needed  to  provide  the  information:  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry 
Copies  of  the  oropOMMi  ronns  and 
supporting  document  may  be  obtained 
from:  Department  Clearance  0£Gcer. 
USDA,  OIRM,  Room  404-\V  Admin. 
Bldg.,  Washington.  D.C.  20250  (202) 
690-2118. 

Revision 

•  Animal  Plant  |nd  Health  Inspection 

Service 
Animal  Welfare 
APHIS  7001.  7001A,  7002.  7003,  7006 

7006A.  7009,  7011,  7019.  7020.  7023. 

7005 

On  occasion;  Weekly;  Semi-annually; 
Annually 

State  or  local  governments;  Businesses 
or  other  for-profit;  Non-profit 
institutions;  Small  businesses  or 
oi^anizations;  74.289  responses; 
242,485  hours 

Dr.  Debra  Beasley.  (301)  436-4977 


•  Agricultural  Marketing  Service 
Melons  Grown  in  South  Texas; 

Marketing  Order  No.  979 
FV-134;  FV-134-1;  FV-135-1 
Recordkeeping;  On  occasion;  Monthly; 

Annually 

Farms;  Businesses  or  other  for-profit; 
Small  businesses  or  organizations; 
211  responses;  23  hours 
:    Robert  F  Matthews.  (202)  690-0464. 

•  Food  Safety  and  Inspection  Service 
Meat  Produced  Advanced  Meat/Bone 

Separation  Machinery  and  Meat 

Recovery  Systems 
Recordkeeping;  Daily 
Businesses  or  other  for-profit;  48.800 

responses;  15,600  hours 
Lee  Puricelli,  (202)  720-7163 

Extension 

•  Farmers  Home  Administration 
Form  FmHA  1962-1,  Agreement  for  the 

Use  of  Proceeds/Release  of  Chattel 

Property 
PmHA  1962-1 
On  occasion 
Individuals  or  households:  Farms; 

101 .551  lesponses;  33,512  hours 
JaO  Holston  (202)  720-9736 

•  f/y*"**^  Home  Administration 
7CFR  '»*u-c  Supervised  Bank 

Accouai& 
FmHA  1902- ' 
RecordkeepiiH).  On  occasion 
Businesses  •»>  otfaei  for-profit;  Small 

busmesses  oi  o«)sani4ations;  50 

repsonses.  63  bour^ 
JackHolston  i2fl?   "20^736 

RenMiatement 

•  (^'orest  Service 

Pof»8»  industrv  Survey  of  California  and 

Oregon 
One  ume  only 
Busmesses  or  other  for-profit;  400 

responses;  200  hours 
Susan  WilUts,  (503)  321-5866 

Me«'  Collection 

•  agricultural  Marketing  Service 
Self-Certification  Medical  Statement 

(SCMS) 
AMS-5 

Recordkeeping;  On  occasion 
Individuals  or  households;  69 

responses;  41  hours 
Linda  L.  Lane,  (202)  720-5209 
DonaM  E.  Huldier. 

Deputy  Departmental  Clearance  Officer. 
(FP  Doc  94-30783  Filed  12-14-94;  8:45  amj 
BIUJNG  CODE  341»«-M 
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Agricultural  Marketing  Sarvic« 

[Docket  No.  TB-05-02] 

National  Advisory  Committee  for 
TobKGo  InsfMction  ServicM;  Meeting 

hi  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App  ) 
announcement  is  made  of  the  following 
committee  meeting: 

Name:  National  Advisory  Committee  for 
Tobacco  Inspection  Services. 

Date-  January  19, 1995. 

Time:  1  KM  p.m. 

Place:  Tobacco  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture.  771  Corporate  Drive.  Suite  500, 
Lexington,  Kentuclcy  40503-5480. 

Purpose:  To  elect  officers,  review  various 
regulations  issued  pursuant  to  the  Tobacco 
Inspection  Act  (7  U.S.C  511  et  seq.),  to 
discuss  the  level  of  tobacco  inspection 
services  needed  and  related  issues. 

The  meeting  is  open  to  the  public.  Persons. 
other  than  members,  who  wish  to  address  the 
Committee  at  the  meeting  should  contact  the 
Director,  Tobacco  Division.  AMS.  U.S. 
Department  of  Agriculture.  Room  502  Annex 
Building,  P.O.  Box  96456,  Washington.  D.C 
20090-6456.  (202)  205-0567,  prior  to  the 
meeting.  Written  statements  may  be 
submitted  to  the  Committee  before,  at,  or 
after  the  meeting. 

Dated:  December  9  1994 
Lon  Hatamijra, 
Administrator 

(FR  Doc  94-30784  Filed  12-14-94,  8:45  ami 
nUMQ  CODE  Ml»4t-P 


Forest  Service 

Boise  Rhrar  Wildlife  Recovery  f>roiect 
Boise  National  Forest,  kfaho 

agency:  Forest  Service,  USDA 
ACTION:  Availability  of  a  Draft 
Environmental  hnpact  Statement. 


SUMMARY:  The  Department  of 
Agriculture,  Forest  Service  announces 
the  availabihty  of  a  Draft  Environmental 
hnpact  Statement  (DEIS)  for  the  Boise 
River  Wildlife  Recovery  Project,  Boise 
National  Forest.  The  responsible  official 
for  the  DEIS  is  Acting  Forest  Supervisor 
Cathy  Barbouletos.  The  DEIS  describes 
and  displays  an  analysis  of  three 
alternatives  to  manage  approximately 
141,000  acres  of  National  Forest  System 
land  burned  in  the  summer  of  1994.  The 
project  area  is  northeast  of  Boise,  Idaho 
:On  the  Idaho  City  and  Mountain  Home 
Ranger  Districts. 
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Coaunents/tune  frame:  Reviewers  of 
the  draft  should  provide  the  Boise 
National  Forest  with  their  comments 
during  the  review  period  which  will  last 
for  45  days  after  this  notice  of 
availability.  Responding  within  this 
time  frame  will  enable  forest  personnel 
to  analyze  and  resfiond  toyour 
comments  in  the  Final  Environmental 
Impact  Statement  (FEIS)  and  avoid 
undue  delay  in  the  decisionmaking 
process.  Reviewers  have  an  obhgation  to 
structure  their  participation  in  the 
review  of  the  proposal  so  that  it  is 
meanin^iil  and  alerts  the  agency  to  the 
reviewers'  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  imtil  after 
completion  of  the  final  enviroimiental 
impact  statement.  CityofAngpon  vs. 
Model  (9th  Circuit.  1986)  and  Wisconsin 
Heritages,  Inc.  vs.  Harris,  490  F  Supp. 
1334, 1338  (E.D.  Wise.  1980).  Comments 
on  the  DEIS  should  be  as  specific  as 
possible.  It  is  also  helpful  if  reviewers 
refer  their  comments  to  specific  pages 
and/or  chapters  in  the  DEIS. 

Availability:  Copies  of  the  DEIS  or 
copies  of  a  simmiary  are  available  upon 
request  from  the  Boise  National  Forest, 
1750  Front  Street.  Boise,  Idaho  83702; 
Idaho  City  Ranger  District  P.O.  Box  129, 
Idaho  City,  Idaho  83631;  Mountain 
Home  Ranger  District.  2180  American 
Legion  Boulevard.  Maintain  Home. 
Idaho  83647  or  by  calling  (208)  364- 
4300  to  leave  a  message. 
SUPPI.EMENTARY  INFORMATtON:  The  DEIS 
describes  three  alternatives  to  treat 
approximately  141,000  acres  of  National 
Forest  System  Land.  The  Rabbit  Creek, 
Bannock  Creek  and  Star  Gulch 
Wilderness  burned  a  total  of  184,500 
acres  in  July,  August,  and  September  of 
1994.  The  DEIS  assess  opportunities  to 
salvage  the  economic  value  of  fire  killed 
and  imminently  dead  trees  in 
combination  with  treatments  to  promote 
regeneration  of  trees  on  forested  areas, 
maintain  or  improve  hydrologic 
conditions  of  affected  watersheds,  and 
protect  long-term  soil  site  productivity. 

Recovery  Assessment  Schedule:  This 
is  Phase  II  of  a  four  phase  ecosystem 
approach  to  wildlife  recovery.  Phase  I 
included  burned  eirea  emergency 
analysis  and  rehabilitation.  This  phase, 
Phase  n.  is  an  assessment  of  the 
opportunities  to  treat  killed  timber  in 
the  recovery  effort.  Phase  III  will  assess 
resource  management  opportunities 
which  are  not  time  dependent  (i.e.  trail 
bridge  replacement,  access 
management)  and  Phase  IV  will  assess 
long-term  effects  at  a  landscape  scale 


and  re-evaluate  acUacent  decisions 
surrounding  the  wildfires. 

Contact:  Furthei  information  can  be 
obtained  by  contac  ting  Project  Leader 
Terry  Padilla.  Idali  9  City  Ranger 
District,  Boise  Nat  onal  Forest,  PO  Box 
129.  Idaho  aty.  IE  83631.  Telephone, 
(208)  364-4330. 

Response  Officii  1:  Cathy  Barbouletos, 
Acting  Forest  Supi  rvisor,  Boise 
National  Forest.  11 50  Front  Street, 
Boise.  ID  83702. 

Etated:  December  a  1994. 
Cathy  BariMwletoa. 
Acting  Forest  Superv  sor 
(PR  Doc.  94-30835  P  led  12-14-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 


Intamational  Ti 
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Administration 


Initiation  of  Antidumping  and 
Countarvailing  Duly  Administratlva 
Ravlews 


AGENCY:  Import  Administration. 
International  Trad^  Administration, 
Commerce. 


ACTION:  Notice  of  i 
antidumping  and 
administrative 
revocation  of  a 
order. 


i  utiation  of 

oountervailing  duty 
reviews  and  request  for 
cov  ntervailing  duty 


SUMMARY:  The  Dep  irtment  of  Commerce 
(the  Department)  h  is  received  requests 
to  conduct  adminii  trative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with 
November  anniveiiary  dates.  In 
accordance  with  tlje  Commerce 
Regulations,  we  art  initiating  those 
administrative  reviews. 

The  Department  of  Commerce  has 
received  a  request  from  the  Government 


of  New  Zealand  foi 


revocation  of  the 


countervaiUng  dut;  r  order  on  lamb  meat 
from  New  Zealand 
EFFECTIVE  DATE:  De  Mmber  15, 1994 
FOR  FURTHER  INFOR  lATION  CONTAqT: 
Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  Impoft  Administration, 
International  TradS  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  ConstitiJtion  Avenue,  NW., 
Washington,  IX:  2C  230,  telephone:  (202) 
482^737. 


SUPPt.EMENTARY  I 
Background 


INF  ORMATION: 


The  Department 
requests,  in  accord^ce 
353.22(a)  and  355. 
administrative 
antidumping  and 


las  received  timely 

with  19  CFR 
:  :2(a)  (1994),  for 
revi  Bws  of  various 
(l)untervailing  duty 


orders  and  findings  with  November 
anniversary  dates. 

On  September  30, 1994.  the 
Government  of  New  Zealand  submitted 
a  request  for  revocation  of  the 
countervailing  duty  order  on  lamb  meat 
bom  New  Zealand  (50  FR  37708; 
September  17. 1985).  pursuant  to  19 
CFR  355.25  (b)(1).  This  request  wiU  be 
considered  by  the  Department  in 
conjunction  with  the  administrative 
review  of  this  order  initiated  on  October 

13. 1994.  {,See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews;  Recision  of  Initiation  (59  FR 
51939:  October  13, 1994)).  This  notice  is 
issued  pureuant  to  19  CFR  355.25 
(c)(2)(i)(1994). 

Initiation  of  Reviews 

In  accordance  with  sections  19  CFR 
353.22(c)  and  355.22(c).  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders  and  findings. 
We  intend  to  issue  the  final  results  of 
these  reviews  not  later  than  November 

30. 1995. 


Antidumping  duty  pro- 

Period to  t>e  re- 

ceedings 

viewed 

Japan: 

Ligtit  Scattering  In- 

strument and 

Parts  Thereof 

A-58ft-813 

Otsuka  Electrortics  .. 

•11/1/93-10/31/94 

Korea: 

Circular  Welded 

NorvAlloy  Steel 

Pipe 

A-580-809 

Oorigbu  Steel  Co., 

Ltd.,  Hyundai  Pipe 

Co..  Ltd.,  Korea 

Steel  Pipe  Co., 

Ltd..  Union  Steel 

Manufacturing 

Co.,  Ltd.,  Pusan 

* 

Steel  Pipe  Co.. 

Ltd.,  Korean  Iron 

and  Steel  Co., 

Ltd.,  Korean  Iron 

and  Steel  Co., 

Ltd 

11/1/93-10/31/94 

Mexico: 

Circular  Welded 

Non-Alloy  Steel 

Pipe 

A-201-805 

Hylsa.  S.A.  de  C.V.. 

Western  American 

Mfg.,  Inc 

11/1/93-10/31/94 

Countervailing  Duty 

Proceedings 

Argentina. 

Oil  Country  Tubular 

Goods  C-367- 

403 „-.. 

V1/93-12«1/93 
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Antidumping  duty  pro- 
ceedings 

Period  to  t)e  re- 

Suspension 
Agreements 
Singapore: 
Certain  Refrigeration 
Compressors  C- 
559-001  

4/1/93-3/31/94 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(bl  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1). 

Dated:  December  9, 1994 
Joaepfa  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance 
(FR  Doc.  94-30862  Filed  12-14-94;  8:45  am) 
HUI^  CODE  3S1»-0S-M 


[0-307-808] 

Ferrosilicon  From  Venezuela; 
Termination  of  Countervailing  Duty 
AdminiatTBtive  Review 

AGENCY:  hnport  Administration, 
totemational  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Countervailing  Duty  Administrative 
Review. 


SUMMARY:  On  June  15. 1994.  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  countervailing  duty  order 
on  ferrosilicon  from  Venezuela.  In 
accordance  with  19  CFR 
355.22(a)(3)(1994).  the  Department  is 
now  terminating  this  review  pursuant  to 
a  request  by  an  interested  party. 
EFFECTIVE  DATE:  December  15. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Albright  or  Stephanie  Moore. 
Office  of  CountervaiUng  Compliance. 
Import  Administration,  bitemational 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone:  (^02)  482-2786. 

Background 

On  May  31, 1994,  the  Department 
received  a  request  for  an  administrative 
review  of  this  countervailing  duty  order 
from  CVG-FBSILVEN.  a  Venezuelan 
exporter  of  the  subject  merchandise,  for 
the  period  August  25. 1992.  through 
December  31. 1993.  Noother  interested 
party  requested  a  review.  On  June  15. 
1994.  tlK  Department  published  in  the 


Federal  Register  (59  FR  30770)  a  notice 

.of  "Initiation  of  Countervailing  Duty 
Administrative  Review"  initiating  the 
administrative  review  for  that  piriod 
On  November  1. 1994.  CVG-FESILVEN 
withdrew  its  request  for  review 

Section  355.22(a)(3)  of  the 
Department's  regulations  stipulates  that 
the  Secretary  may  permit  a  party  that 
requests  a  review  to  writhdraw  the 
request  not  later  than  90  days  after  the 
date  of  publication  of  the  notice  of 
initiation  of  the  requested  review.  This 
regulation  also  provides  that  the 
Secretary  may  extend  the  time  limit  for 
withdrawal  of  a  request  if  it  is 
reasonable  to  do  so. 

Because  no  significant  work  has  been 
completed  on  this  review,  the 
aforementioned  exporter's  request  does 
not  unduly  burden  the  Department. 
Further,  no  other  interested  party 
requested  a  review  in  this  case,  and  we 
have  received  no  submissions  recardiuB 
CVG-FESILVEN's  withdrawal  of  its 
request  for  review.  Therefore,  under  the 
circumstances  presented  in  this  review, 
we  find  it  reasonable  to  extend  the  90- ' 
day  deadline  established  in  19  CFR 
355.22(a)(3)  to  accommodate  CVG- 
FESILVEN's  withdrawal.  Accordingly, 
we  are  terminating  this  review.  This 
notice  is  pubUshed  in  accordance  with 
19  CFR  355.22(a)(3). 

Dated:  December  9. 1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance 
[PR  Doc.  94-30865  Filed  12-14-94: 8:45  am] 
BILUNG  COOC:  361(M>S-f> 


Brigham  Young  University,  et  ai.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  ^Scientific,  and  Cuhural 
Materials  Importation  Act  of  1966  (Pub 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  N.W..  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instnmient  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  94-107.  Applicant: 
Brigham  Yoimg  University,  Provo,  UT 
85602.  Instrument:  Excimer-Pumped 
Laser  System.  Monii/acfurwr.  Lambda- 
Physikr  Germany.  Intended  Use:  See 
notice  at  59  FR  52287.  October  17, 1994. 


Reasons:  The  foreign  instrument 
provides  a  pulse  energy  of  400  mj  at  a 
frequency  of  308  nm  and  a  maximum 

repetition  rate  of  100  Hz  for  optimal 
pumping  of  both  UV  and  visible  dyes 

Docket  Number:  94-110.  Applicant: 
Dartmouth  College.  Hanover.  New 
Hampshire  03755.  instrument:  Mass 
Spectrometer,  Model  MAT  252. 
Manufacturer:  Finnigan  MAT.  Germany 
Intended  Use:  See  notice  at  59  FR 
52288.  October  17. 1994.  Reasons:  The 
foreign  instrument  provides  a  precision 
of  0.1%  and  sensitivity  of  1 000 
molecules  of  CO2  per  mass  44  ion. 

Docket  Number:  93-1 4 IR.  Applicant 
University  of  California,  Los  Alamos. 
NM  87545.  /nsfrument;  Current  Limiting 
Interrupting  Device.  Manufacturer: 
Calor-Emag  AG.  Germany.  Intended 
Use:  See  notice  at  58  FR  65157, 
December  13. 1993.  fleasons;  The 
foreign  instrument  provides:  (1)  a  rated 
voltage  of  17.5  kV.  (2)  a  rated  current  of 
3.2  kA,  (3)  trigger  level  adjustable  from 
35  to  40  kA  instantaneous  current  and 
(4)  a  peak  let-through  current  of  80  kA 
to  prevent  short  circuit  peaks  to  295  kA. 
The  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purposes.  We  know  of  no  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
PameU  Woods. 

Acting  Director.  Statutory  Import  Programs 
Staff. 

IFR  Doc.  94-30864  Filed  12-14-94;  8:45  ami 
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Texas  A&M  Research  Foundation, 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument  *■ 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
hnportation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30 
A.M.  and  5:00  P.M.  in  Room  4211,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  N.W.. 
Washington.  D.C. 

Docket  Number:  94-106.  Applicant: 
Texas  A&M  Research  Foundation. 
College  Station.  TX  77843-3578. 
Instrument:  Two  Fluorometers  and 
Accessories,  Model  AquatrackA  MK  III. 
Manufacturer:  Chelsea  Instruments, 
United  Kingdom.  Intended  U^:  See 
notice  at  59  FR  52287,  October  17. 1994. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
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instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  a  logarithmic  scale  to 
poniit  chlorophyll  measurements  over 
5  orders  of  magnitude  variaticMi  without 
recalibration,  (2)  a  low  power 
requirement  (250  mA)  for  battery 
operation  and  (3)  deployability  in 
seawater. 

This  capability  is  pertinent  to  the 
applicant's  intended  purposes  and  we 
know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufacttired  in  the  United  States. 
PaMlaWMas. 

Acting  Dinctor.  Statutory  Import  Programt 
Staff. 
(PR  Doc  94-30063  Piled  12-14-94: 8:45  «n| 


DEPARTMENT  OF  DEFENSE 

OfRce  Of  the  SecreiMy 

Defenee  Science  Board  Task  Force  on 
Cost  Reduction  Strategies  for  V-22 

ACTKNC  Change  in  date  of  Advisory 
Committee  meeting  notice. 

SUMMMW:  The  meeting  of  the  Defense 
Science  Board  TaA  Force  on  Cost 
Reduction  Strategies  for  V-22  scheduled 
for  December  7-8, 1994  as  published  in 
the  Federal  Register  (Vol.  59.  No.  201. 
Page  52766.  Wednesday.  October  19. 
1994,  FR  Doc.  94-25796)  will  be  held  on 
December  19, 1994.  In  all  other  respects 
the  original  notice  remains  unchanged. 

Dated:  December  9. 1994. 

L.M.  ByiMUD. 

Alternate  OSD  Federal  Bepster  Liaison 
Officer JDepartment  of  Defense. 

(FR  Doc.  94-30754  Filed  12-14-94: 8:45  am) 
■KUNQ  COM  MOO  pi  M 


Department  of  ttie  Army 
Corps  of  Engineers 

Intent  To  Prepere  a  Draft 
Envkonmentai  Impact  Statement 
(DEIS)  for  Clean  Water  Act  Section  404 
Permit  Application  by  Crandon  Mining 
Company  To  Construct  and  Operate 
the  Crandon  Mine  in  Forest  County, 
Wisconsin 

AQENCY:  U.S.  Army  Corps  of  Engineers. 
St.  Paul  District  DOD. 
ACTION:  Notice  of  intent 

SUMMARY:  The  St  Paul  IMstrlct.  Corp  of 
Engineers,  has  received  a  Section  404 
permit  applicatioD  from  Crandon 


ly  Corps  of 
istrict.  190  5th 
1,  Minnesota  55101- 


Mining  Company  to  develop  and 
operate  the  Cranden  Mine  which  would 
include  the  dischsge  of  fill  material  in 
isolate^wetlands  imd  wetlands  adjacent 
to  Swamp  Credc  ii  i  Forest  County, 
Wisconsin.  Zinc  a  id  copper  would  be 
the  primary  materials  mined.  Nationally 
significant  natural,  cultural,  and  Native 
American  resources  exist  in  the  project 
area.  Construction  and  operation  of  the 
mine  could  result  in  significant  impacts 
to  these  resources]  In  order  to 
thoroughly  evaluate  the  permit  action, 
an  Environmental  pnpact  Statement  will 
be  prepared. 
ADDRESSES:  U.S 
Engineer.  St.  Paul  | 
Street,  East.  St  Pi 
1638. 

FOR  FURTHER  MFOIIMATION  CONTACT: 
Mr.  David  AUmanj  (612)  290-5373. 

SUPPLEMENTARY  INFORMATION:  The  DEIS 
will  evaluate  the  aivironmentai.  social 
and  economic  eSaps  of  mining  the  zinc 
and  copper  oreboqy  known  as  the 
Crandon  deposit  Alternatives, 
including  project  4ltematives  and 
miti^tion  m^asui^  to  reduce 
anticipated  adveraa  effects,  as  well  as 
the  no  action  alteifiative  (permit  denial) 
will  be  considered. 

Significant  issuis  and  resources  to  be 
analyzed  in  the  DIIS  will  be  identified 
through  coordinadon  and  responsible 
Federal,  State,  anq  local  agencies;  the 
general  public,  interested  private 
organizations  and  parties;  and  affected 
Native  Americans]  Anyone  who  has  an 
interest  in  participating  in  the 
Department  of  the  DEIS  is  invited  to 
contact  the  St.  Pa\ll  District,  Corps  of 
Engineers.  1 

Significant  issui  s  identified  to  date 
for  discussion  in  t  le  C^S  are  as 
follows: 

1.  Impacts  of  m:  le  dewatering  on 
lake?  and  wetland  t. 

2.  Impacts  on  water  quality,  including 
the  Wold  River,  a  Federally-designated 
Wild  and  Scenic  River. 

3.  Impacts  on  Native  Americans, 
including  Tribal  TVust  resources  and 
responsibilities: 

4.  Impacts  on  social  and  economic 
resources.  i 

5.  Impacts  on  cijltural  resources. 
Additional  issu^  of  significance  will 

be  identified  throUgh  public  and  agency 
meetings.  An  initiil  pubUc  scoping 
meeting  will  be  hold  at  an  as  yet 
undetermined  datf .  place,  and  time.  A 
notice  will  be  puUished  or  aired  in 
local  media  once  ^is  meeting  has  been 
scheduled.  Additij)nal  meetings  will  be 
held  as  deemed  necessary. 

Our  environmental  review  and 
consultation  will  1  le  conducted 
according  to  the  r  quirements  of  the 


National  Environmental  Policy  Act  of  ' 
1969,  National  Historic  Preservation  Act 
of  1966.  Council  on  Environmental 
Quality  Regulations.  Endangered 
Species  Act  ofl973,  Clean  Water  Act. 
Rivers  and  Harbors  Act  of  1899,  and 
applicable  Corps  of  Engineers 
regulations  and  guidance. 

We  anticipate  that  the  DEIS  will  be 
available  to  the  public  in  June  of  1966. 
Kenneth  L.  Denton. 
Army  Federal  Register  Liaison  Officer 
(FR  Doc  94-30820  Filed  12-14-94:  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Nationai  Library  of  Education  Advisory 
Task  Force;  Nominations 

AGENCY:  Department  of  Education. 
ACTION:  Nominations  for  candidates  to 
serve  oo  the  National  Lilurary  of 
Education  Advisory  Task  Force. 

NOMINATIONS  INFORMATION:  The  Secretary 
is  seeking  recommendations  for 
candidates  to  serve  as  members  of  the 
National  Library  of  Educati<»  Advisory 
Ta^  Force  {Jask  Force).  Nominaiions 
will  be  accepted  for  individuals  who.  l^ 
virtue  of  their  training,  experience,  and 
background  in  educati<MiaI  research, 
libraries,  and  information  services,  are 
qualified  to  advise  the  Assistant 
Secretary  for  Educational  Research  and 
Improvement  (Assistant  Secretary)  on 
establishing  the  National  Library  of 
Education,  identifying  activities  and 
functions  for  it  to  carry  out,  and  in 
fulfilling  other  duties  described  in 
Section  951(h),  Part  E,  of  the  Goals 
2000:  Educate  America  Act  of  1994.  The 
Task  Force  will  consist  of  eleven 
individuals  appointed  by  the  Secretary 
fiom  the  following  categories:  library 
and  infcmnation  services  professionals 
based  in  school  systems,  universities. 
state  library  agencies,  and  pubUc 
libraries,  of  which  at  least  one  shall  be 
a  national  expert  in  archival  poUcy  and 
practice  (four  vacancies);  scholars  and 
researchers  familiar  with  the  Ubrary  and 
information  services  needs  of  the 
educational  research  commimity  (three 
vacancies):  and  educators  and  citizens 
knowledgeable  about  the  role  of 
comprehensive  library  and  information 
service  resources  in  serving  national, 
state,  and  local  education  needs  (four 
vacancies).  The  latter  may  include: 
parents  with  experience  in  promoting 
parental  involvement  in  education: 
experienced  teachers:  state  and  local 
school  administrators;  and  individuals 
from  business  and  industry  with 
experience  in  promoting  private  sector 
involvement  in  education. 
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Anyone  wishing  to  nominate  a 
candidate  or  candidates  should  submit 
a  letter  outlining  the  nominee's 
quaUfications.  along  with  a  complete 
and  current  resiune  (including 
telephone  number  and  addresses). 
Nominations  must  be  received  on  or 
before  (insert  the  60th  day  from  the  date 
of  publication  in  the  Federal  Register). 
Nominations  dehvered  by  mail  must  be 
addressed  as  indicated  below  and  must 
show  proof  of  maihng  consisting  of  one 
of  the  foUowFlng:  (1)  a  legibly  dated  U.S. 
Postal  Service  Postmark;  (2)  a  legible 
mail  receipt  with  the  date  of  maiUng 
stamped  by  the  U.S.  Postal  Service:  (3) 
a  dated  shipping  label,  invoice,  or 
receipt  ftt>m  a  commercial  carrier.  The 
following  are  not  accepted  as  proof  of 
mailing:  (1)  a  private  metered  postmark, 
or  (2)  a  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

A  nomination  that  is  mailed  should 
be  addressed  to  Dr.  E.  Stephen  Hunt, 
PoUcy  and  Planning  Coordinator. 
National  Library  of  Education,  555  New 
Jersey  Avenue,  NW.,  Room  lOlC, 
Washington,  DC  20208-5721.  A 
nomination  that  is  hand-delivered  must 
be  taken  to  the  U.S.  Department  of 
Education,  Room  6103.  600 
bidependence  Avenue,  SW., 
Washington.  DC  20202-0106.  Hand- 
deUvered  nominations  will  be  accepted 
daily  between  the  hours  of  8:30  a.m.  and 
5:00  p.m.,  Washington,  DC  time,  except 
Saturdays,  Sundays,  and  Federal 
hohdays.  to  order  for  a  nwninaUon  sent 
through  a  Courier  Service  to  be 
considered  timely,  the  Courier  Service 
must  be  in  receipt  of  the  nomination  on 
or  before  the  deadUne.  Telephone 
inquiries  should  be  made  to  Dr.  Hunt  at 
(202) 219-1882. 

Background  Information 

The  U.S.  Department  of  Education's 
Office  of  Educational  Research  and 
hnprovement  (OERI)  was  recently 
reauthorized  by  Pubhc  Law  103-227 
TiUe  DC:  The  "Educational  Research, 
Development,  Dissemination  and 
hnprovement  Act  of  1994"  (the  Act). 
Part  E  of  the  Act  directs  the  Secretary  to 
estabhsh,  widiin  OERI,  a  Task  Force  to 
advise  on  the  estabhshment  of  the 
National  Library  of  Education.  The  Act 
provides  that  the  terms  of  office  for 
members  shall  be  for  six  months,  which 
is  the  life  of  the  Task  Force.  At  a 
minimum,  the  Task  Force  is  required  to 
meet  monthly.  Additional  time  may  be 
required  to  meet  monthly. 

Additional  time  may  be  required  for 
subcommittee  meetings  and  to  fulfill  the 
duties  assigned  to  the  Task  Force. 
Section  951(h)  of  the  Act  provides  that 
the  Task  Force  has  the  responsibility  ta- 
(a)  work  collaboratively  with  the 
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Assistant  Secretary  to  pt^iare  a 
workable  plan  to  estabUsh  the  National 
Library  to  carry  out  in  addiUon  to  those 
mcluded  m  the  Uw;  and  (c)  prepare 
and  submit  a  report  to  the  Assistant 
Secretary  not  later  than  six  (6)  months 
after  its  first  meeting  on  the  activities  of 
the  Library.  Additional  responsibilities 
of  the  Task  Force  include:  (1)  providing 
information  and  assistance  to  the 
National  Educational  Research  Poficy 
and  Priorities  Board  on  the 
estabhshment  of  the  National  Library  of 
Education  and  its  activities  and 
functions;  (2)  recommending  ways  for 
estabUshing  and  strengthening  active 
partnerships  and  cooperation  between 
the  Library  and  researchers,  educational 
practitioners,  other  federal  agencies  and 
programs,  and  pohcymakers  at  all 
levels;  (3)  recommending  ways  to 
strengthen  hiteraction  and  collaboration 
between  the  Library  and  the  various 
program  offices  and  components  of 
OERI  and  the  Department  of  Education; 
(4)  soUciting  advice  and  informaUon 
from  the  education  field— making  sure 
to  involve  educational  practitioners, 
particularly  teachers  in  the  process— to 
define  information  needs  and  provide 
suggestions  for  research,  reference 
assistance,  and  service  topics;  (5) 
soUciting  advice  from  practitioners, 
pohcymakers,  and  researchers,  and 
recommending  ways  to  organize, 
maintain,  and  improve  the  Library's 
electronic  services  for  users,  including 
the  one-stop  information  and  reference 
service  and  other  networks  and  services; 
and  (6)  providing  recommendations  for 
improving  the  capacity  of  the  Library  to 
perform  the  functions  contained  in  its 
mission  under  the  Act.  The  Tadc  Force 
is  subject  to  Federal  legislation  (the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2;  and  the  Government  in 
the  Sunshine  Act,  5  U.S.C.  552b),  which 
is  designed  to  ensure  that  pubhc 
business  is  pubUcly  conducted,  and  that 
government  advisory  and  policymaking 
groups  are  not  inappropriately  used  to 
advance  the  private  interests  of  their 
members.  Task  Force  members  are 
considered  special  government 
employees  who  are  subject  to  certain 
government-wide  restrictions  on 
conflicts  of  interest. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  EducaUona)  Reseaivh 
and  Improvement. 

IFR  Doc.  94-30818  Filed  12-14-94;  8  45  ami 
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DEPARTMENT  OF  ENERGY 

Draft  Environmental  Impact  Statement 
and  Public  Hearings  for  the  Proposed 
York  County  Energy  Partners 
Cogeneration  Project  at  North  Codorus 
Township,  PA 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  Extension  of  Comment 
Period. 


SUMMARY:  On  November  25, 1994,  the 
U.S.  Department  of  Energy  published  a 
notice  announcing  the  availability  of  a 
Draft  Environmental  hnpact  Statement 
and  public  hearings  for  the  proposed 
York  County  Energy  Partners 
Cogeneration  Project  at  North  Codorus 
Township.  PA  (59  FR  60614).  hiterested 
parties  were  invited  to  provide 
comments  on  the  content  of  the  Draft 
Statement  to  the  Department  by  no  later 
than  January  10. 1995.  Today's  notice 
announces  an  extension  of  the  comment 
period  on  the  Draft  Environmental 
Impact  Statement. 
DATES:  Comments  on  the  Draft 
Environmental  Impact  Statement  should 
be  postmarked  by  Jenuary  31, 1995. 
ADDRESSES:  Written  comments  should 
be  directed  to:  Dr.  Suellen  A.  Van 
Ooteghen,  Environmental  Project 
Manager,  Morgantown  Energy 
Technology  Center.  U.S.  Department  of 
Energy,  3610  Collins  Ferry  Road.  P.O. 
Box  880,  Morgantown.  WV  26507-0880. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Suellen  A.  Van  Ooteghem, 
Environmental  Project  Manager, 
Morgantown  Energy  Technology  Center. 
U.S.  Department  of  Energy,  3610  Collins 
Ferry  Road.  P.O.  Box  880.  Morgantown 
WV  26507-0880.  (304)  285-5443. 

Signed  in  Washington,  DC,  this  9th  dav  of 
December  1994. 

Patricia  Fry  Godley, 

Assistant  Secretary  for  Fossil  Energy. 

IFR  Doc.  94-30850  Filed  12-14-94;  8  45  am] 
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Federal  Energy  Regulatory 
Commission 

Project  Nos.  2572  end  2458-MEl 

Great  Northern  Paper,  Inc.;  Intent  To 
Hold  a  Public  Meeting  in  Millinocket. 
Maine  To  Discuss  the  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Existing  Ripogenus  and 
Penobscot  Mills  Projects 

December  9,  1994 

On  December  1, 1994,  the 
Commission  staff  mailed  the  DEIS  for 
the  licensing  of  two  existing 
hydroelectric  projects  in  the  Penobs<  pj 
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/  VoL  Sd;  Nol  240  ^  Thunday. 


15.  19M  r^btitm 


River  basin  to  d»  Eaviroiiiiwnta) 
Protection  Agency,  lesource  and  land 
■una^MMnt  cgoaciM,  and  lulwaAad 
ntganimiona  and  iadividuBla.  lUt 
document  evaluates  the  envfaraniDental 
and  eoMioMic  ooosaquences  of 
relicensing  the  applicant's  (Gieat 
Northern  Paper.  Inc.  (GNP))  existing 
37.S  megawatt  (MW)  Ripogenus  project 
and  existing  55.3  MW  Penobscot  Mills 
project  with  enhancements  as  proposed 
by  GNP,  and  alternatives  to  the 
applicant's  proposal. 

The  three  alternatives  to  the 
applicant's  proposal  include:  No  action 
(continued  operation  without  any 
enhancement);  enhancements  of 
fisheries  and  other  measures  similar  to 
those  requested  by  conservation 
intervenors  and  some  agencies:  and ' 
applicant's  proposal  with  staff- 
recommencted  enhancements. 

The  public  meeting,  which  will  be 
recorded  by  an  oflicial  stenographer,  is 
sdieduled  for  7:00  p.m.  on  Wetmesday, 
lanuary  25. 1995  at  the  Stems  High 
School  Auditorium,  199  S^te  Street, 
Millinocket.  Maine. 

At  the  meeting,  resource  agency 
personnel  and  crtlier  interested  persons 
will  have  the  opportunity  to  provide 
oral  and  written  comments  and 
recommendations  regarding  the  DEIS  for 
the  Commission's  pubUc  record.  In 
addition,  written  comments  may  be 
filed  with  the  Secretary.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.  Washington,  DC 
20426  until  February  1, 1995.  All 
written  comments  should  clearly  show 
the  following  caption  on  the  first  page: 
Ripogenus  (P-2572)  and  Penobscot 
Mills  (P-2458)  DEIS. 

For  further  information,  please 
contact  Edward  R.  Meyer  at  (202)  208- 
7998. 

Uis  D.  CadieU, 
Secretory. 
IFR  Doc.  94-30792  Filed  12-14-94: 8:45  ami 

BILUNQ  COM  SriT-OI-M 

[Dodwt  No.  CP95-1 16-000] 

Natural  Gas  Pipeline  ComfMny  of 
America  v.  Norttiem  Border  Pipeline 
Company;  Notice  of  Complaint 

Det  ember  9. 1994. 

Take  notice  that  on  December  7, 1994. 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard.  Illinois  61048,  filed  with  the 
Commission  in  Docket  No.  CP95-116- 
000  a  complaint,  pursuant  to  Rule  206 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  against  Northern  Bender 
Pipeline  CoouMmy  (Northern  Bwdei), 
alleging  that  the  capacity  allocaAiMr-^' <^ 


procedure  undeija  cuneot  Northern 
Border  expansioi :  and  exteBafam 
proposd  i*  undu  y  dietziminatoiy. 

According  to  ^  atuxd,  NotHiani 
Border  held  an  a  mo  seeaon  between 
October  24  and  ffovember  18. 1994,  for 
new  capacity  on  i  proposal  to  ejqwnd 
its  system  betwo  a  Port  of  Morgan. 
Montana.  Ventui  i.  Iowa,  and  (terper. 
Iowa,  by  adding  0ew  compression 
facilities;  and  to  extend  its  system  by 
constructing  new  pipeline  facilities 
approximately  21  0  miles  in  length 
eastward  from  H  trper,  Iowa,  to  the 
metropolitan  Ch  cago,  Illinois,  mari»t. 
Northern  Border  i  pipeline  system 
interconnects  wi  h  Northern  Natural's 
pipeline  system  it  Ventura  and  with 
Natural's  Amarillo  Mainline  at  the 
Harper  terminus^  where  Natural  racetves 
gas  for  transpwtftion  to  the  Chicago 
market  j 

Natural  bases  is  complaint 
allegetions^againH  Northern  Border  on 
an  October  24,  If  94,  copy  of  Nortfauam 
Border's  expansion  and  extension 
proposal.  1  Natuiel  alleges  that  Northern 
Border's  propos^  involves  an  unlawful 
and  unduly  disci  iminatory  typing 
arrangement,  uni  er  which  Northern 
Border  is  using  i  s  power  over  the 
expansion  of  its  <  ixisting  system  to 
coerce  shippers  ^  fho  desire  such 
expansion  capac  ty  into  also  bidding  for 
unwanted  and  uaeconomical  extension 
capacity  beyond  Harper.  Iowa. 

The  first  paragraph  of  Section  HI  of 
the  October  24, 1 994.  proposal  provides 
for  project  capac  ty  to  be  allocated  on 
the  basis  of  the  c  slivery  zone  requested, 
writh  preference  jven  to  the  three 
delivery  zones  dpwnstream  of  the 
Harper  terminus)(i.e.,  on  the  extension 
project).  According  to  Natimd,  the 
proposal  also  precludes  "shippers  from 
obtaioing  only  desired  expansion 
capacity  by  expressly  excluding  any 
'(elxpansion  of  **  existing  delivery 
points  {to  Northf  m  Natural  at  Ventura 
and  to  Natural  at  Harper).  Incremental 
deliveries  will  oi  dy  be  accommodated  to 
the  extent  delive  y  capacity  is  or 
becomes  availab  e.'  (Schedule  A. 
footnote  2)." 

Natural  believi  s  a  competitive 
alternative  to  No  -them  Border's 
proposal  would  1  le  to  permit  shippers  to 
acquire  capacity  on  Northern  BcHder's 
expansion  facilit  es  and  to  move  gas 
farther  east  by  ui  ing  Natural's  existing 
system  (which  Nbtural  could  expand  as 
needed).  Natural)  also  believes  that  this 
alternative  could  result  in  gas  moving 
from  Port  of  Moisan  to  Chicago  more 
efficiently  and  eionomically  than  under 
Northern  Border's  proposal. 


the  ConsniMion  b» 


o(  December^  t<B9f         '  >***■' 


.  Any  peinon  desiring  to  be  heard  or  to 
make  a  pnttest  with  tefeience  to 
Natunl's  complaint,  especially  potential 
bidders  on  Northern  Bordet's  expansicMi 
and  extension  fikilities,  should  file  wiUi 
the  Federal  Energy  Regulatory 
Commiasion,  825  Nortti  Capitol  Street. 
N.E.,  Wa^ington.  D.C.  20426,  a  motion 
to  intervene  or  protest  in  accordance 
with  the  Cwnmission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  or 
385.214).  All  sudi  motions,  together 
widi  the  answeifs)  of  Respondent  to  the 
motion  and  to  the  Complaint,  should  be 
filed  on  or  before  December  23, 1994. 
Any  person  desiring  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  the  complaint 
shall  be  due  on  or  before  December  23. 
1994. 

LoisD.Caslwli, 
Secretary. 

(FR  Doc  94-30800  Filed  12-14-94;  8:45  ami 
iajjNO  oooE  snT-et-M 

tDockM  No.  ER84-i410-00(g 

Public  Service  Company  of  Oklahoma; 
Notice  of  HNng 

Docember  9, 1994. 

Take  notice  that  on  November  15. 
1994,  Public  Service  Company  of 
Oklahoma  (PSO),  tendered  for  filing  an    - 
amendment  to  its  Coordination  Sales 
Tariff,  filed  June  9, 1994.  Under  the 
Coordination  Sales  Tariff,  PSO  will 
make  Economy  Energy.  Short-Term 
Power  and  Energy.  Genoal  Purpose 
Energy  and  Emergency  Energy  available 
to  customers  upon  mutual  agreement. 
The  amended  filing  makes  limited 
changes  in  selected  terms  and 
conditions  of  the  Tariff  and  associated 
Service  Schedules. 

PSO  revised  the  requested  effective 
date  from  August  31. 1994  to  November 
1. 1994.  Copies  of  this  filing  were  served 
on  the  Oklahoma  Corporation 
Commission  and  are  available  for  pubUc 
inspection  at  PSO's  offices  in  Tulsa, 
Oklahoma. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North' Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
o*  protests  should  be  filed  on  or  before 
Decemlier  21. 1994.  Protests  will  be 
considered  by  the  Commission  in 
detenniiiingthe  appn^iriate  action  to  be 
'*ieken.  buf  wUHtirt  seiire  to  m^tt 
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protestants  parties  to  the  proceeding, 
Any  person  wMiing  to  become  a  party 
must  file  a  motion  to  intervene.  Cbpies 
of  this  filing  are  on  file  with  die 
Commission  and  area  avail^le  for 
public  inspection. 
Lois  D.  ^^-i^. 
Secretary. 

IFR  Doc.  94-30789  Filed  12-14-94: 8:4S  ami 
I COK  •nr-er-M 
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[Docket  No.  MQ88-ie-0e3} 

South  Georgia  Naliirtf  Qaa  Company; 
FllinQ 

Dacember  9. 1994. 

Take  notice  th^  on  Decembw  2, 1994. 
South  Geocgia  Natural  Gas  Con^May 
(South  Georgia},  submitted  revised 
standwds  of  conduct  under  Order  Nos. 
497.  et  seq.^  and  Order  Nos.  566  and 
566-A.3  Sooth  Georgia  states  thM  it  is 
revising  its  standards  of  conduct  to 
incorpoK^e  the  changes  required  by 
Order  Noe.  566  and  566-A. 

.  South  Georgia  states  that  copies  of 
this  filing  have  been  mailed  to  all 
parties  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motioo 
to  intervene  or  protest  with  the  Federal 
Energy  Reguhitory  Commission.  825 
Nortii  Capitol  Street.  N£.,  Washington. 
D.C,  20426.  in  accordance  vrith  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  Dacember  27. 1994.  Protests 


>  CMw  No.  497, 53  FR  22139  Utim  14.  tsea).  m 
PERC  Siata.  A  Reg*,  f  30.820  (1988);  Order  No.  497- 
A.  order  on  rehearing.  54  FR  S2781  [December  22 
1989).  ra  FBRC  Sttts.  ft  Regs.  30.868  (1989h  Ordar 
No.  497-B.  order  extending  sunset  date.  55  FR 
53291  (Decemkwr  28. 1990).  m  FERC  St«».  ft  R«ss. 
1 30.908  (199D):  Otd&c  No.  497-C.  onter  extending 
sunset  date,  57  FR  9  Qanuaiy  2. 1992),  m  FERC 
Stats,  ft  Regs.  130.934  (1991).  rehearing  denied.  57 
FR  5815  (Febniuy  18. 1992).  SS  FERC  f  S1.139 
(1992):  Tenoeco Gee  V.  FERC  (aOiiiiMd  in  part  and 
remanded  in  part).  9»  F.2d  1187  (D.C.  Cir.  1992h 
Order  No.  497-D.  order  on  remand  and  extenduu 
sunset  date,  m  FERC  Stats,  ft  Regs.  1 30.958 
OTecembar  4. 1992).  57  FTl  58978  (December  14. 
1992);  Order  No.  497-E.  order  on  rehearing  and 
extendii^  sunset  date.  59  FR  243  (January  4. 1994) 
65  FERC  161,381  (Decambv  23. 1993):  Order  tio. 
497-F,  orrfer  denying  rehearing  and  granting 
clarification.  59  FR  15336  (April  1. 1994).  66  FERC 
161,347  (March  24. 1994):  and  Order  No.  497-G. 
order  exIenibigtttMetdalei  59  FR  32B84  0«m27. 
1994).  m  FERC  Stats,  ft  Rage.  130i99«  niine  17. 
1994). 

^Standards  of  Conduct  and  Rsportins 
RequirenMQU  for  l>aiispartation  and  Affiiiate 
TnMKtiOM,  Ofdw  Nb.  see.  S9  FR  32aas  Ohm  27. 
1994),  m  FERC  SMS.  ft  Rag*.  1 30^7  Ouw  17. 
1994);  Order  No.  See-A.  order <»  >«fcawA«g,  SS  FR 
5289efOctsber  20.  ise4).  60  FBRC  16UD44 
(October  14. 1904)1 


will  be  considered  by  the  Commission 
in  determining  die  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  die  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  diis  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

uis  o.  CftiiMn. 

Secretary. 

(FR  Doc  94-30791  Filed  12-14-94;  8:45  ami 
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OF  before  December  27.1994.  ProtesU 
will  be  considered  by  the  Coinmission 
in  determining  die  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCaalMU. 
Secretory 

(FR  Doc  94-30790  Filed  12-14-»4, 8:45  ara| 
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Soutttam  Natural  Gaa  Company;  FHtag    ">«*«'*••<*>«-"  ^-ooq 


December  9. 1994. 

Take  notice  that  00  December  2. 1994. 
Southern  Natural  Gei  Company 
(Southern)  submitted  revised  standards 
of  conduct  under  Order  Nos.  497  et ' 
seq.^  and  Order  Nos.  566  and  566-A.2 
Southern  states  that  it  is  revising  its 
standards  of  conduct  to  incorporate  the 
changes  required  by  Order  Nos.  566  and 
566-A. 

Southern  states  that  c<^ies  of  this 
filing  have  been  mailed  to  all  parties  on 
the  official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
D.C.  20426,  in  accordance  with  rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 

'  Order  No.  497,  53  FR  22139  Qiine  14.  19881.  ID 
FERC  Stats,  ft  Regs.  1  30,820  (1988h  Order  No.  497- 
A.  order  00  rehearing,  54  FR  52781  (December  22. 
1989),  m  FERC  Stats,  ft  Regs.  30.868  (1989):  Order 
No.  497-B,  order  extending  stmset  date.  55  HI 
53291  (December  28, 1990),  HI  FERC  Stats  &  Regs. 
1  30,908  UgaVU  Order  No.  497-C,  order  extending 
suatet  dale.  57  FR  9  (lanuary  2, 1992),  m  FERC 
Stats,  ft  Regs.  1  30.934  (1991).  reiiearing  deniad.  57 
FR  5815  (February  18. 1992  k  58  FERC  1 61 .139 
(1992):  Tennacb  Gas  v.  FERC  (affirmed  in  pan  and 
remanded  in  part),  969F.2d  1187  (DC  Cir  1992k 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  datoi  ID  FERCStals.  ft  Regs.  1  30.968 
(December  4. 1902).  57  FR  58978  (December  U. 
1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (January  4. 1994) 
65  FERCf  61J81  (Oaeamber  23.  I9e3k  Order  No. 
497-F.  onlsr  demj/img  rebeerimg  mud  gramUng 
clarification,  59  FR  15336  (April  1. 19941. 66  FERC 
1 61.347  (March  24, 1994);  and  Order  No.  497-G. 
order  extending  nmsef  dale.  59  FR  32884  (June  27 
1994).  tn  FBtC  Slats,  ft  Rags.  1  30M6  (June  17 
1994  V 

2  Stan4tecd»  ol  Cgodiict  and  BcpiMtii^ 
Requuements  (at  Tmasportatioa  and  Atl  .Uu; 
TraasacHoHs.  Ontw  Nto.  SOB,  59  FR  32885  (June  27 
1994)1  ID  FOC  i^M.  a  Raigs.  1 3e.i9e7  Ume  17, 
1994);  Order  No.  566-A.  order  en  rehematm,  59  FR 
52896  (Octobac  20.  l«N).e9FERC  1 61M4 
(Oct<riieri4.  loa*). 


Tennessee  Gas  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authortiation 

December  9. 1994 

Take  notice  that  on  Deoonber  5. 1994. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP9&- 
1 11-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  luder  the 
Natural  C^as  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  operate 
two  existing  delivery  point  facilities, 
constructed  under  Section  31 1(a)  of  the 
Natural  Gas  Policy  Act  (NGFA)  of  1978. 
under  Tennessee's  blanket  certificate 
issued  in  Docket  No.  CP82-4 13-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

"The  two  existing  delivery  point 
facilities  for  which  Tennessee  seeks 
authorization  are  the  Katy  Interconnect 
Meter  Station  facilities,  located  in 
Waller  County.  Texas,  and  the  South 
Timbalier  Transport  Meter  Station 
facilities,  located  in  LaFourche  Parish. 
Louisiana. 

The  request  for  authorization  states 
that  Tennessee  has  constructed  a 
number  of  deliverj'  points  under  Section 
31  Ufa)  of  the  NGPA  for  use  in  the 
transportation  of  natural  gas  under 
subpart  B  of  part  284  of  the 
Commission's  Regulations.  Tennessee 
states  that  since  it  now  renders 
significant  transportation  of  natural  gas 
under  its  Subpart  G  blanket  certificate, 
it  is  imperative  that  maximum 
fiexibility  be  attained  so  that  its 
facilities  can  be  used  for  the  benefit  of 
all  customers  on  Tennessee's  system. 

It  is  stated  that  delivery  volumes 
through  the  existing  delivery  points 
would  not  iti\pact  "IVsimessee's  peak  day 
and  axmual  deliveries;  that  the  proposed 
activity  is  not  probibitBd  by  its  existiqg 
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tariff:  and  that  it  ha^  sufficient  capacity 
to  accommodate  the  changes  proposed 
herein  without  detriment  or 
disadvantage  to  Tennessee's  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
'  385.214)  a  motion  to  intervene  or  notice 
df  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  tim6  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  irfiled  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
uiuthorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
LoisD.CaslMll, 
Secretary. 

[FR  Doc  94-30788  Filed  12-14-94:  8:45  am) 
■UMQ  COM  •717-ai-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6122-«] 

Solicitation  for  Graduate  Fallowship 
Application»-1995;  Otflce  of 
Exploratory  Research 

Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  invites  appUcations  for 
graduate  fellowships  in  academic 
disciplines  at  the  forefront  of 
environmental  science  and  technology: 
The  physical,  biological,  and  social 
sciences;  mathematics  and-computer 
science;  and  engineering.  These 
fellowships  are  intended  to  help  defray 
costs  associated  with  advanced 
environmentally-oriented  study  leading 
to  the  masters  or  doctoral  degree.  EPA 
expects  to  award  approximately  100 
new  multi-year  graduate  fellowships  in 
1995.  The  remainder  of  this  notice 
presents  pertinent  background 
information  and  describes  the 
application  and  review  process. 

Background 

The  mission  of  the  EPA  is  to  provide 
leadership  in  the  nation's 
environmental  science,  research, 
education,  and  assessment  efforts;  make 
sound  regulatory  and  program 
decisions:  and  carry  out  effective 
programs  and  poUcies  to  improve  and 
preserve  the  quality  of  the  national  and 


global  environmi  nt.  Science  and 
technology  are  ci  ntral  to  virtually  every 
aspect  of  environ  mental  protection  and 
seem  certain  to  ti  ke  on  progressively 
greater  importani »  during  the 
foreseeable  fiitur ).  Both  the  public  and 
private  sectors  w  11  need  a  steady  stream 
of  well-trained  environmental  scientists 
and  engineers  if  <)ur  society  is  to  meet 
the  environmental  challenges  of  the 
future.  Through  Its  office  of  Research 
and  Developmei^.  the  EPA  is 
anticipating  that  need  by  offering 
financial  assistaqce  for  advanced  study 
in  academic  disciplines  relevant  to  its 
mission.' 

Eligibility 

AppUcants  mv  st  be  citizens  of  the 
United  States  or  ts  territories  or 
possessions,  or  lawfully  admitted  to  the 
United  States  fori  permanent  residence. 

EPA  graduate  lellowships  are 
intended  for  stuaents  already  enrolled 
into  a  full-time  graduate  program  at  an 
'  accredited  U.S.  qoUege  or  university. 

Women,  minorities,  and  disabled 
students  who  are  pursuing  graduate 
degrees  in  one  of  the  eUgible  fields  are 
especially  encoinged  to  apply. 

Tenure 


The  term  of  a 
negotiated  with 
covers  a  period 
each  fellowship 
unutilized  men 


duate  fellowship  is 
dents  and  ordinarily 
f  9  to  12  months  for 
ear;  funds  for 
s  are  forfeited. 
Students  seeking  a  masters  degree  are 
supported  for  a  i  laximum  period  of  two 
years;  students  s  ieking  doctoral  degrees 
are  supported  fo  -  a  maximum  period  of 
three  years. 

Stipends  And  A  lowances 

The  Graduate  fellowship  Program 
provides  up  to  $114,000  per  year  of 
support.  A  maximum  of  $68,000  will  be 
provided  for  matters  fellows  (2  years) 
while  doctoral  fellows  can  receive  up  to 
$102,000  in  supeort  (3  years). 
Individuals  accepting  this  support  may 
not  concurrently  hold  other  Federal 
scholarships,  fellowships,  or 
traineeships.  The  $34,000  annual 
support  covers  slipend,  tuition,  and 
expenses  as  folU  ws: 

•  Stipends  du  ring  1995-96  will  be 
$17,000  for  12-ii^onth  tenures  and 
prorated  monthly  at  a  maximum  of 
$1,417  for  shorter  periods.  Stipends  are 
paid  directly  to  ttie  Fellow.  At  its 
discretion,  each  fellowship  institution 
may  supplemenj  a  Fellow's  stipend 
from  institutionil  funds  in  accordance 
with  the  supple^ientation  policy  of  the 
fellowship  insti^tion. 

•  Tuition  sup  >ort  will  be  up  to 
$12,000  per  yeai ,  depending  upon  the 


poUcies  of  the  fellowship  institution, 
paid  directly  to  the  institution. 

•  An  expense  allowance  of  up  to 
$5,000  (paid  to  the  institution)  will  be 
provided  far  the  direct  benefit  of  the 
fellow,  e.g..  for  health  insurance,  books,  . 
suppUes,  and  travel  to  scientific       ^ 
meetings. 

Eveluation  And  Selection 

Each  applicant  will  be  evaluated  in 
terms  of  his/her  potential  for  successful 
graduate  study,  as  evidenced  by 
academic  records,  faculty 
recommendations,  and  career  goals  and 
objectives.  Applicants  pursuing  a 
masters  degree  will  be  evaluated  further 
on  their  outUned  plan  of  study  and/or 
proposed  thesis  research.  Applicants 
pursuing  the  doctoral  degree  will  be 
evaluatml  further  on  the  technical  merit 
of  their  plan  of  proposed  dissertation 
research  and  its  relevance  to  the  EPA 
mission.  Panels  of  scientists, 
mathematicians,  and  engineers  selected 
by  EPA  will  perform  the  reviews. 

In  the  review  process,  the  applicants 
will  fall  into  tviro  categories:  masters  and 
doctoral.  Students  seeking  a  masters 
degree  will  compete  against  eadi  other, 
and  students  seeking  a  doctoral  degree 
will  compete  against  each  other. 

Selections  of  awardees  will  be  made 
by  EPA  based  on  the  panel  evaluations, 
program  goals,  and  availability  of  funds. 
The  written  evaluation  siunmarizing  the 
review  panel's  findings  will  be  made 
available  to  the  applicant. 

How  To  Apply 

Interested  students  may  request  an 
initial  appUcation  from  the  following 
sources: 

•  Campus  offices  of  Graduate  Deans, 
Deans  of  Mathematics,  Science,  and 
Engineering  Departments,  and  Multi/ 
Interdisciplinary  Studies. 

•  Virginia  E.  Broadway,  Attn: 
Graduate  Fellowships,  Office  of 
Exploratory  Research  (8703),  Room 
3102,  MEM,  401  M  Street,  SW., 
Washington,  DC  20460,  E-MAIL 
BROADWAY.VIRGINIA® 
EPAMAIL.EPA.GOV,  Fax  No:  202-^260- 
0211. 

Application 

A  complete  application  consists  of  the 
following  doounents: 

•  EPA  Form  5770-2  (pages  1  and  2), 
"Fellowship  AppUcation" — Submit  an 
original  and  two  copies. 

•  EPA  Form  5770-4,  "Fellowship 
Applicant  QuaUfications  Inquiry" — 
Recommendations  bom  three  scientists 
or  faculty  members  are  required. 

•  EPA  Form  5700-49,  "Debarment 
and  Suspension  Certification" — ^This 
form  should  be  signed  by  the  applicant. 


•  One  page  statement  outlining  Plan 
of  Study  and/or  Proposed  Thesis 
Researdi.— This  applies  to  those 
studenta  seddng  a  makers  degree.  The 
statement  should  be  co-signed  by  die 
appUcant  and  sponsor. 

•  A  statement  (up  to  five  pages) 
summarizing  Plan  of  Proposed 
Dissertation  Research— This  applies  to 
those  students  seeking  a  doctoral 
degree.  The  statement  diould  be  co- 
signed  by  tim  applicant  and  sponsor. 

•  Academic  transcripts.  Transcripts 
must  bear  dte  official  instituticmal  seal. 

Please  Nele:  Each  appUcant  should 
arrange  with  registrars  and  sponsors  to 
have  transcripts  and  recommmidaticms 
mailed  to  tibe  applicant  in.8ealed 
envelopes.  The  original  Form  5770-2 
(and  two  copies),  sealed  transcript(8). 
sealed  recommendations,  and  one-page 
stat«nent  of  study/research  plans 
should  be  placed  in  one  envelc^  and 
mailed  to  the  following  addi«ss: 
Virginia  Broadway,  Office  of 
Exploratory  Research  (8703).  Office  of 
Research  and  Development,  U.S. 
Environmental  Protection  Agency, 
Room  NE  9102, 401  M  Street.  SW., 
Washington.  DC  20460,  Telephone  No: 
202-260-7473. 

AppUcations  will  be  considered 
invalid  if  all  of  the  components  (see 
above)  are  not  mailed  to  EPA  in  the 
same  envelope. 

Fehmary  13,  1995:  Deadline  for 
receipt  of  ^plication.  H  is  the 
applicant's  responsibiUty  to  meet  the 
deadUne.  If  the  appUcation  is  mailed 
within  five  (5)  days  prior  to  receipt  date, 
it  is  recommended  that  express  mail  or 
courier  service  be  used. 

Mid-April  1995:  EPA  wiU  notify  all 
applicants  regarding  their  status.  The 
letters  of  notification  will  be  sent  to 
each  appUcant's  permanent  address. 
Robert  |.  Huggett, 

Ph.D.  AssisUint  Administrator  for  Research 
and  DevelopmenL 

[FR  Doc  94-30843  Filed  12-14-94. 8:45  aia) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CS  Docket  No.  94-48.  FCC»4-23q 

First  Annual  Report  to  Congress 
Assessing  the  Status  of  Competition  In 
the  Mailed  for  CaMo  Television  and 
Other  Video  Programming  Services 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Rrst  Annual  Report  to  Congress. 

SUMMARY:  The  Commission  is  required 
under  the  Communications  Act  to  report 


annually  to  Congress  on  the  status  of 
coinpetition  in  ti^e  mariLet  for  the 
deUvery  of  video  programming.  On 
September  28. 1994,  the  Commission 
released  the  first  such  annual  report  In 
the  report,  the  Commission  assessed:  the 
definition  of  the  market  for  the  deUveiy 
of  video  programming,  including  cable 
television  services:  the  performance  of 
the  cable  industry  since  1990;  the  status 
of  existing  competitors  to  franchised 
cable  systems  and  other  actual  or 
potential  competitors;  maiicet  structure 
issues  afCecting  competition 
(specifically,  horizontal  concentration, 
vertical  integraticm  and  technical 
changes  in  the  cable  industry):  and  the 
extent  of  competition  in.  and  the  overall 
performance  of.  the  market.  The 
Commis»on  also  made  several 
recomm^dations  for  promotion 
competition  to  cable  systems. 
FOR  FURTHER  INFORMATKNt  CONTACT: 
James  W.  Olson,  Chief.  Competition 
Diviaon.  Office  of  the  General  Counsel 
(202)  416-0856. 
SUPPLEMEMTIkm  MRMMTKM:  1. 
Pursuant  to  Section  628(g)  of  die 
Conununications  Act.  47  U.S.C  §  548(g), 
as  amended  by  Section  19(c)  of  the 
Cable  Television  Consumer  Protection 
and  Competiticui  Act  of  1992.  Pub.  L. 
No.  102-385, 106  Stat.  1460.  the 
Commission  is  required  to  report 
annually  to  Congress  on  the  status  of 
competition  in  th*  market  for  the 
delivery  of  video  programming.  On 
September  28, 1994,  the  Commission 
released  the  first  such  annual  report  (the 
"Report"):  Implementation  of  Section  19 
of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992 
(Annual  Assessment  of  the  Status  of 
Competition  in  the  Marlcet  for  the 
Delivery  of  Video  Programming),  Firet 

Report FCC  Red FCC  94- 

235  (CS  Docket  No.  94-48  Sep.  28. 
1994). 

2.  The  hill  text  of  the  Report  is 
available  for  inspection  and  copying 
during  normal  business  hours  In  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street.  NW.,  Washington,  IX:  20554, 
and  may  also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services.  Inc 
(ITS,  Inc.").  2100  M  Street,  NW..  Suite 
140,  Wellington,  DC  20037.  telephone 
number  (202)  857-3805.  It  will  also  be 
pubUshed  in  the  Federal 
Communications  Commission  Record. 

3.  In  the  following  paragraphs  the 
Commission  summarizes  the  contents  of 
the  Report.  This  summary  covers  the 
following  discussions  in  the  Report:  (A) 
Maricet  Definition  (which  is  located  in 
SecUon  m.A  of  the  Report);  (B)  Cable 
Industry  Performance  (which  is  located 


m  Section  II):  (C)  The  Status  ot  Existing 
Competitors  to  Cable  (which  is  located 
in  Section  ULB);  (D)  the  Status  of  Other 
Actual  or  Potential  Competitors  to  Cable 
(which  is  located  in  Section  m.C);  (E) 
Horixontal  Concentration  (which  is 
located  in  Section  IV.A);  (F)  Vertical 
hitegraUon  (which  is  located  in  Section 
IV.B);  (G)  the  Nature  of  Technical 
Changes  affecting  CaUe  Systems  (which 
is  located  in  Section  IV.C);  (H)  The 
Extent  of  Competition  and  Assessment 
of  Market  perfwmance  (which  is  located 
in  Section  V.A):  and  (I)  Future 
Considerations  and  Recommendations 
for  Promoting  Competition  to  Cable 
Systems  (which  is  located  in  Section 
V.B). 

A.  Market  Definition 

4.  Congress  charged  the  Commission 
with  annually  reporting  on  the  "status 
of  competition  in  the  market  for  the 
deUvery  of  video  programming."  >  in  the 
Commission's  view,  obtaining  a 
complete  picture  of  the  status  of 
competition  required  the  Commission  to 
look  beyond  multichannel  video 
programming  distributors  ("MVPDs")  to 
other  technologies  that  are  not  expUcitly 
included  within  the  sUtutory  definition 
of  an  MVPD.  but  which  may  have 
constraining  efiects  on  cable  system 
practices.  Moreover,  to  fulfill  its 
statutory  mandate,  the  Commission 
beUeves  it  duMild  also  look  beyond  the 
"effective  competition"  standard  of  the 
1992  Cable  Act,  which  is  a  bright-line 
test  used  to  determine  when  a  particular 
cable  system's  rates  may  be 
deregulated.'  Accordingly,  in  the 
Report,  the  Cooujussion  provided  a 
fuller  economic  nalysis  of  the  industry, 
rather  than  simply  reporting  on  the 
sUtusofstatutorily-defined  "eflective 
competition"  in  eadi  franchise  area  in 
the  country. 

5.  Product  Market.  For  purposes  of  the 
Report,  the  relevant  product  maiicet 
contemplated  in  the  1992  Cable  Act— 
multichannel  video  programming 
service — was  the  appropriate  starting 
point  for  assessing  the  status  of 
competition  in  the  market  for  the 
delivery  of  video  programming.  A 
primary  focus  of  the  Report,  and  a 
central  concern  of  the  Act,  is  the  extent 
to  which  MVPDs  that  use  ahemative 
technologies  are  emerging  as  significant 
competitors  to  cable  operators.  In 
addition  to  cable  operators  (which 
include  direct  competitors  known  as 
"overbuilders").  The  statutory 
definition  of  MVPDs  specifically 
includes  providers  that  offer  television 


'  Coaunuaicuion  Acl  §62a(gL.  47  U  S.C  MUtgi. 
'CMmuinicatioM  Act  (IMINAL  47  U  SC 
S430N1KA). 
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raceive-only  ("TVRO")  satdlite  services, 
direct  broadcast  satellite  ("imS") 
services,  and  multichannel  multipoint 
distribution  services  (MMDS").3  The 
Commission  has  subsequently 
determined  that  satellite  master  antenna 
television  ("SMATV")  systems  and 
video  diahone  ("VDT")  service 
providers,  which  will  typically  offer 
their  services  through  facilities  operated 
by  local  exchange  carrier  telephone 
companies  ("LECs"),  should  also  be 
considered  MVPDs.*  Consequently,  the 
Report  contained  evaluations  of  the 
status  of  providers  utilizing  each  of 
these  technologies. 

6.  In  addition,  the  Commission 
discussed  other  video  programming 
distribution  media  as  potential 
substitutes  for  cable  services.  While  the 
statutory  definition  of  an  MVPD 
expressly  excludes  ciurent  broadcast 
technology  (because  a  broadcast  station 
does  not  offer  "multiple"  channels  of 
video  programming  and  is  not  offered 
on  a  subscription  basis),  the 
Commission  nonetheless  included  a 
discussion  of  broadcast  television  in 
this  Report,  given  broadcasting's 
potential  constraining  effect  on  cable 
industry  conduct.  Finally,  the 
Commission  discussed  other  delivery 
media  that  arguably  may  have  a 
competitive  impact  in  the  market, 
including  low  power  television, 
programming  distribution  by  electric 
utiUties,  an  VCRs. 

7  Geographic  Market.  The  proper 
definition  of  the  geographic  market  in 
which  cable  operators  compete  has 
relevance  to  the  assessment  of  cable 
operators'  market  powe^and  to  the 
administration  of  the  iffsctive 
competition"  standard  of  the  1992  Cable 
Act,  which  will  be  addressed  in  futiue 
reports).  The  scope  of  the  geographic 
market  is  defined  by  the  geographic  area 
to  which  buyers  will  reasonably  turn 
and  from  which  competing  suppliers 
sell  their  prodticts.  Given  the  current 
state  of  competitiveentry,  it  seemed 
reasonable  to  define,  at  least  tentatively, 
the  local  franchise  area  as  the 
geographic  market  relevant  to  an 
analysis  of  the  cable  industry.  However, 
over  time,  it  is  likely  that  consiuners 
will  be  able  to  purchase  services  from 
MVPDs  offiering  service  bom  locations 
outside  their  franchise  areas.  For 
example,  wireless  cable  and  SMATV 
systems  may  serve  entire  metropoUtan 
areas.  A  LEC  providing  VDT  service 


>Conimunication(  Act  §  602(12)  47  U.S.C. 
S52«12). 

*  linplmaeitution  of  Sections  of  the  1992  Cable 
Ad  (Rale  Regulation).  Repoft  a  Order,  ft  Fuftber 
Notice  of  Pr^MMd  Rulemaking  1121-22. 8  FCC 
Red  SS31.  SasO-Sr  (mm  Docket  Na  92^286 1993). 
Miinmerixad  in  St  PM.  Rag.  2973«  (May  21. 1993). 
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msy  serve  an  el  ttire  region  of  the 
cotmtry.  Final!  r,  DBS  service  providers 
appear  to  conte  mplate  a  national 
market.  Therefi  ire,  as  competitive  entry 
increases,  the  c  efinition  of  the 
geographic  maaket  for  purposes  oT 
economic  anal]  sis  may  be  broadened 
beyond  the  fm  chise  area  to  account  for 
the  impact  of  t]  lese  alternative 
suppliers. 

B.  Cable  Indus  ry  Performance 

1.  Performance  From  1990  to  1993 

8.  Cable  Indi  stry  Output.  Since  the 
Commission  la  >t  reported  on  the  status 
of  competition  in  1990,5  the  cable 
industry  has  cc  ntinued  to  expand.  The 
Commission  fq  imd  that  the  number  of 
homes  that  con  Id  receive  cable  service 
("homes  passed")  grew  to  92.9  million 
in  1993  (up  frcta  86  million  in  1990), 
which  was  ove  r  96%  of  all  television 
households  in  he  United  States.  With 
cable  services  i  ivailable  to  more  homes 
than  ever  befoBB,  the  total  niunber  of 
households  subscribing  to  basic  cable 
services  has  increased  to  57.4  million 
households,  wnich  is  almost  60%  of  the 
television  houieholds  in  the  United 
States  (up  from  51.7  million  households 
and  55.8%  of  television  households  in 
1990).  The  industry's  penetration 
(which  measuaes  the  percentage  of 
households  parsed  by  cable  that  choose 
to  subscribe  tobasic  cable  services) 
increased  by  2,78%  since  1990  so  that 
nearly  62%  of  hll  households  that  could 
receive  basic  chble  in  1993  purchased 
such  services. ' 

9.  Attribute^  of  Cable  bidustry 
Service.  Since'1990,  average  channel 
capacity  has  noticeably  increased  in  the 
industry.  As  aresult,  by  the  end  of  1993, 
nearly  97%  of  all  subscribers  for  which 
information  is  available  received  service 
&t>m  systems  ^at  could  provide  at  least 
thirty  channel*.  Since  1990,  there  has 
also  been  noticeable  growth  in  the 
number  of  cable  programming  choices. 
The  niunber  of  basic  programming 
networks  grew  by  over  18%,  frtmi  sixty- 
one  at  the  end  of  1990  to  seventy-two  at 
the  end  of  199p.  The  niunber  of  pay-per- 
view  networks  nearly  doubled,  from 
seven  in  1990,  to  thirteen  at  the  end  of 
1993.  Overall,  the  number  of 
programming  letworks  increased  by 
over  29%,  froi  i  seventy-seven  at  the  end 
of  1990,  to  nil  ety-nine  at  the  end  of 
1993. 

10.  Cable  In  lustry  Revenue.  The  caUe 
industry  conti  lued  to  generate 
increased  amc  unts  of  revenue  between 


*Raie  Deregulation  ft  the  Commission's  Policies 
Relating  to  the  Prdvision  of  Cable  Television  Serv., 
Report  on  Compel  tion.  5  FCC  Red  4962  (1990) 
("1990  Cable  Rep(  rt").  summarized  in  SS  Fed.  R^ 
32931  (Aug.  10.  r  I9»)i  '^  ^-'r^  .>«•■£-  'i  •<  .:•  f 


1990  and  1993.  It  appears  that  the  cable 
industry  generated  $22.94  billion  in 
total  revenue  in  1993,  which  was  over 
28%  more  than  the  $17.86  billion  it 
generated  in  1990.  Of  the  1993  amount, 
$13.55  biUion,  or  over  59%,  came  bova 
basic  service  tier  programming.  Revenue 
from  pay-per-view  programming 
increased  102%  bom  $253  million  to 
$512  million  over  the  same  time  period. 
Advertising  revenue  has  become  an 
increasingly  important  source  of 
revenue  for  the  cable  industry. 

11.  Cable  Industry  Expenditures  and 
Earnings  Before  Interest,  Taxes, 
Depreciation,  and  Amortization.  Cable 
expenditures  on  programming  rose  by 
more  than  25%  between  1990  and  1993. 
In  addition,  measurements  of  earnings 
before  interest,  taxes,  depreciation,  and 
amortization  ("EBITDA"),  which  people 
in  the  industry  commonly  refer  to  as 
"cash  flow,"  are  often  used  to  value  thS 
economic  health  of  industry  firms. 
Based  on  the  Commission's  estimates,  it 
appears  that  the  industry  generated  cash 
flows  of  over  $4.8  billion  in  1987,  $7.9 
biUion  in  1990,  and  $10.5  biUion  in 
1993.  It  also  appears  that  the  industry 
had  a  cash  flow  per  basic  subscriber  of 
$164.29  in  1993,  which  would  represent 
an  increase  of  19%  for  the.period 
between  1990  and  1993.  Moreover,  it 
appears  that  the  industry's  cash  flow 
represented  over  46%  of  its  total 
revenue  in  1993,  which  was  a  4.4% 
increase  over  1990. 

12.  Capital  Investment:  In  1990,  the 
industry  invested  nearly  $3.0  billion  in 
construction.  In  1991  and  1992, 
however,  investment  in  ccmstruction 
dropped  off,  to  approximately  $2.2 
bilUon  in  each  of  Uiose  years.  The  cable 
industry's  construction  investment 
rebounded  in  1993,  however,  to  almost 
the  same  level  as  in  1990,  nearly  $3.0 
billion. 

13.  Cri)le  System  Transactions.  In 
1990,  systems  with  an  aggregate  value  of 
$1.07  billion  were  sold,  conl^ared  with 
the  aggregate  value  of  $11.21  bilfion  for 
systems  sold  in  1987.  In  1993,  however, 
the  systems  sold  had  an  aggregate  value 
of  over  eight  billion  dollars,  even 
though  the  total  number  of  transactioiis 
declined  bom  1990.  The  dollar  value 
per  subscriber  of  systems  sold  increased 
by  over  five  percent  during  the  same 
years,  from  $2049  in  1^90,  to  $2160  in 
1993. 

2.  Recent  Developments 

14.  Subscriber  Growth.  The  record  in 
the  proceeding  that  led  to  the  Report 
indicated  that  the  pubhcly-reporting 
companies  have  experienced  continued 
growth  in  the  number  of  basic 
subscribers  over  the  first  six  months  of 
1994. 


15.  Revenues.  Information  from  cable 
system  operators  that  make  financial 
information  pubUcly  available  through 
the  SEC  indicated  that  cable  system 
revenues  remained  relatively  steady 
through  the  first  six  months  of  1994. 
According  to  the  most  recent  annual  or 
quarterly  reports  of  fifteen  cable  system 
operators,  ten  reported  increased  cable 
system  revenues  and  five  reported 
decreases.  On  the  other  hand,  several 
MSOs  reported  decreases  in  revenues 
during  the  first  six  months  of  1994. 

16.  Capital  Investment.  The 
Commission  determined  that  the  cable 
industiy  appears  to  be  substantially 
increasing  its  capital  investment  in 
infrastructure  development. 

17.  enable  System  Transactions.  There 
has  been  considerable  activity  in  the 
market  for  cable  system  transactions 
during  the  first  six  months  of  1994.  The 
thirty-eight  transactions  announced  in 
1994  that  were  identified  by  the 
Commission  have  a  total  dollar  value  of 
nearly  $10.95  billion  which,  if  the 
transactions  are  consummated,  would 
be  significantly  greater  than  the  $8.32 
biUion  that  changed  hands  in  1993. 
However,  the  average  price  of  $2035  per 
subscriber  and  cash  flow  multiple  of 
10.2  times  cash  flow  are  somewhat 
lower  this  year  than  the  1993  levels  of 
$2160  per  subscriber  and  11.3  times 
cash  flow. 

C  The  Status  of  Existing  Competitors  to 
Franchise  Cable  Systems 

1.  Overbuilders 

18.  The  term  "overbuild"  describes 
the  situation  in  which  a  second  cable 
operator  enters  a  local  market  in  direct 
competition  with  an  incumbent  cable 
operator.  In  those  markets,  the  second 
operator,  or  "overbuilder,"  lays  wires  in 
the  same  area  as  the  incumbent, 
"overbuilding"  the  incumbent's  plant, 
thereby  giving  consumers  a  choice 
between  cable  service  providers. 

19.  In  the  Report,  the  Commission 
discussed  the  findings  it  made  in 
connection  with  its  March  30, 1994 
Report  and  Order  regarding  rate 
regulation,  when  it  examined  the 
competitive  differential  between 
markets  that  were  overbuilt  and  those 
that  were  not.*  Under  that  analysis,  the 


o  Implementation  of  Sections  of  the  Cable 
Television  Consumer  Protection  ft  Competition  Act 
of  1992:  Rate  Regulation,  Second  Order  on 
Reconsideration.  Fourth  Report  ft  Order,  ft  Fifth 
Notice  of  Proposed  Rulemaking,  9  FCC  Red  4119 
(MM  Docket  No.  92-266  1994).  summarized  in  59 
Fed.  Reg.  18064  (Apr  15. 1994).  Appendix  C  of  the 
order  contains  a  detailed  and  technical  discussion 
of  the  variables  and  economic  assumptions 
underlying  the  Commission's  calculation.  The 
Commission  studied  51  overbuilds  (including  those 
by  municipal  providers)  in  connection  with  the 
order,  /d  196, 9  FCC  Red  at  4162 


Commission  determined  that  the  rates 
in  markets  that  were  overbuilt  were  an 
average  of  sixteen  percent  lower  than 
the  rates  in  markets  that  were  not 
overbuilt.'  The  Commission  then 
discussed  the  fact  that,  while  most 
studies  suggest  that  overbuilding 
produces  meaningful  rate  effects, 
overbuilding  seems  to  have  remained 
quite'  Umited,  despite  the  1992  Cable 
Act's  expUcit  purpose  to  encourage  the 
emergence  of  direct  competition.  The 
Commission  will  track  the  progress  of 
existing  overbuilds  and  monitor  the 
emergence  of  new  overbuild 
construction  on  an  on-going  basis. 

2.  Direct-To-Home  Satellite  Services 

20.  Two  distinct  types  of  direct-to- 
home  ("DTH")  satellite  services  now 
offer  video  programming  for 
subscription  that  is  comparable  to  the 
satellite-delivered  programming 
provided  by  cable  television  services. 
DBS  is  one.  Technically,  DBS  service 
refers  to  satelUtes  that  transmit  signals 
"intended  for  reception  by  the  general 
public"  and  operate  pursuant  to  Fart 
100  of  the  Commission's  Rules  in  a 
portion  of  the  Ku-band.»  The  second 
type  of  DTH  service  is  offered  by  the 
home  sateUite  dish  (HSD)  industry,  and 
involves  the  home  reception  of  signals 
transmitted  by  satelUtes  operating 
generally  in  the  C-band. 

a.  Direct  Broadcast  SatelUte  (DBS) 

21.  The  Commission  found  in  the 
Report  that  DBS  has  advanced  since 
1990  as  a  potential  long-term  viable 
competitor  to  cable.  In  December  1993, 
the  first  high-power  DBS  satellite 
("DBS-1").  ovmed  by  DirecTV  and 
operated  jointly  with  USSB,  was 
launched,  and  on  June  17, 1994, 
DirecTV  and  USSB  began  providing 
high-power  DBS  service  via  DBS-1.  On 
August  3,  1994,  DBS-2,  also  ovnied  by 
DirecTV,  was  launched.  As  of 
September  9, 1994,  equipment 
necessary  to  receive  service  from 
DirecTV,  and  USSB  was  available  in 
twenty-three  states,  approximately 
40,000  households  were  receiving 
programming  through  small  reception 
dishes  that  are  approximately  eighteen 
inches  in  diameter.  Retailers  in  the  first 
five  markets  in  which  that  DBS  service 
has  been  introduced  have  reported  that 
the  demand  for  the  dishes  has  exceeded 
the  supply  In  addition  to  that  high- 
power  DBS  service,  Primestar  Partners, 
L.P.  ("Primestar"),  has  been  operational 
as  a  medium-power  Ku-band  service 
provider  since  1991,  and  its  service  is 
available  to  consumers  using  thirty-six- 


inch  and  forty-inch  dishes.  As  of  June 
4, 1994,  Primestar  served  70,383 
subscribers,  and  it  began  to  use  digital 
technology  to  provide  service  to  its 
subscribers  on  July  31, 1994. 

22.  The  Commission  reported  that,  by 
its  very  nature,  DBS  is  a  naUonal  video 
programming  distribution  service. 
However,  DBS  services  does  not  offer 
local  broadcast  signals,  a  fact  which 
may  inhibit  the  abifity  of  DBS  service  to 
become  an  effective  competitor  to  cable 
service.  On  the  other  hand.  DBS  service 
might  provide  consumers  with  service 
attributes  that  are  not  generally 
available  on  cable  systems  at  this  time. 

b.  Home  Satellite  Dishes  (HSDs) 

23.  The  Commission  noted  in  the 
Report  that  HSD  technology  was  first 
developed  in  1976,  and  commercialized 
in  1989.  HSDs  are  approximately  7-10 
feet  in  diameter  and  receive  video 
programming  transmitted  in  the  C-band 
of  frequencies.9  Generally,  HSD  owners 
have  access  to  the  same  programming 
services  that  are  available  on  cable, 
although  the  most  popular  cable 
programming  services  are  scrambled.  In 
order  to  receive  one  or  more  scrambled 
channels,  an  HSD  owner  must  purchase 
an  integrated  receiver-decoder  ("IRD") 
from  an  equipment  dealer  and  then  pay 
a  monthly  or  annual  subscription  fee  to 
one  of  the  thirty  or  so  national 
packagers  of  HSD  programming. 

24.  Today,  there  are  approximately 
four  million  HSD  users,  roughly  half  of 
whom  subscribe  to  one  or  more 
programming  services.  It  has  also  been 
reported  that  ahnost  all  recent  buyers  of 
HSD  systems  are  choosing  to  subscribe 
to  a  programming  service.  It  appears 
that  61%  of  HSD  systems  were 
purchased  by  persons  who  did  not  have 
access  to  cable  at  the  time  they 
purchased  HSD.  However,  37%  of  HSD 
owners  with  access  to  cable  subscribe  to 
cable  services,  and  18%  of  HSD  owners 
who  subscribe  to  satelhte-programming 
packages  also  subscribe  to  cable.  Among 
HSD  owners  who  subscribe  to  both 
cable  and  one  or  more  satellite- 
programming  packages,  41%  subscribe 
to  cable  for  the  purpose  of  receiving 
local  television  stations.  Accordingly,  it 
appears  that  HSDs  and  cable  systems 
may  be  either  complementary  video 
programming  distribution  services  or 
substitutes  for  each  other,  depending  on 
viewer  preferences  and  other 
circumstances. 

25.  The  HSD  industry's  primary 
competitive  strength  vis-a-vis  cable  is 


'W  197. 9  FCC  Red  at  4162 
•47  CFR  100.3 


'Because  signals  in  this  band  are  transmitted  at 
lou-er  power  than  signals  in  other  bands  used  for 
direct-to-home  service,  the  receiving  antenna  must 
be  larger  to  receii-e  the  signal 
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programming  variety  and  flexibility. 
Although  HSD  services  offer  more 
programming  options  than  any  other 
video  delivery  system,  the  cost  of  a 
system  entails  a  large  upfront 
expenditure  by  the  consumer.  Another 
drawback  for  HSD  services  comes  from 
the  fact  that  many  localities  have  - 
enacted  zoning  ordinances  that  restrict 
the  deployment  of  HSDs.  A  third  factor 
that  may  affect  the  ability  of  HSD 
systems  to  compete  with  cable  systems 
is  presented  by  claims  video 
programming  suppliers  chaise  HSD 
program  padi^ers  prices  that  cannot  be 
justified  under  the  Commission's 
program  access  rules. 

3.  Terrestrial  "Wireless"  Cable- 
Multichannel  Multipoint  Distribution 
Service  (MMDS) 

26.  The  term  "wireless  cable"  refers  to 
the  Multipoint  Distribution  Service 
("MDS")  and  MMDS  (Multichannel 
Multipoint  Distribution  Service),  both  of 
which  transmit  video  programming 
using  over-the-air  microwave  radio 
channels.  Subscribers  use  rooftop 
antennas  to  receive  the  programming 
transmitted  from  the  wireless  cable 
tower.  The  signals  received  are  then 
sent  through  electronics  equipment  to 
the  subscriber's  television  set.  There  are 
eleven  MMDS  (multichannel)  channels 
available  to  wireless  cable  system 
operators  for  full-time  use,  and  either 
two  or  three  MDS  (single-channel) 
channels  depending  on  the  particular 
city.  In  addition,  wireless  cable  system 
operators  have  access  to  the  twenty 
channels  allocated  to  Instructional 
Television  Fixed  Service  ("ITFS")  »<>  on 
a  leased,  part-time  basis.  Thus,  wireless 
cable  operators  have  access  to  a 
maximum  of  thirty-two  or  thirty-three 
channels. 

27.  In  the  Report,  the  Commission 
noted  that  the  wireless  cable  industry 
increased  its  subscribership  from  50 
systems  serving  300,000  subscribers  in 
1990,  to  143  systems  serving  550,000 
subscribers  by  June  1994.  In  addition, 
the  Commission  discussed  projections 
that  the  number  of  wireless  cable 
subscribers  will  grow  through  the  end  of 
the  decade,  and  concluded  that, 
although  wireless  cable  has  not 
achieved  significant  penetration 
nationwide,  there  are  a  number  of 
markets  in  which  wireless  cable  has 
gained  a  foothold  in  competition  with 
wired  cable  systems. 

28.  In  the  Report,  the  Commission 
wrote  that  the  wireless  cable  industry 
has  a  number  of  strengths  V7s-a-vjs 


■°ITFS  channels  are  used  by  educational 
institutions  to  iuterconneci  scattered  campus 
locations. 


cable.  First,  wi  eless  cable  system 
operators  appe  ir  to  incur  lower  costs  for 
the  initial  cona  Uruction  of  their  systems, 
which  allows  wireless  operators  ta 
provide  comparable  service  at  lower 
prices  than  caUe.  Second,  it  appears 
wireless  operalors  may  be  able  to 
upgrade  their  ^stems  to  employ  digital 
compression  atd  interactive 
applications  ata  lower  cost  per 
subscriber  thaq  cable  system  operators. 
Third,  in  contrast  to  cable  system 
operators,  wireless  cable  operators  are 
not  required  toi  obtain  franchises  in 
order  to  proviqe  service.  However,  at 
least  one  state  ^low  regulates  various 
aspects  of  the  dastomer  service  provided 
by  wireless  caole  operators  and  other 
MVPDs. 

29.  The  Comknission  noted,  howew. 
that  there  appdar  to  be  several 
remaining  ol^Bcles  that  could  hamper 
the  growth  of  wireless  cable.  First, 
wireless  cable  operators  have  difficulty 
in  gaining  accdss  to  a  sufficient  number 
of  channels  to  provide  a  competitive 
service.  Second,  wireless  cable 
transmitters  m  ist  have  line-of-sight 
access  to  a  hoi  le  in  order  for  that  home 
to  be  capable  c  f  receiving  wireless  cable 
service.  Consequently,  many  homes  are 
unable  to  recede  service  from  this 
technology  because  they  are  blocked  by 
trees  or  buildu  igs. 

30.  Overall,  he  Commission 
concluded  tha  it  appears  that  two  of  the 
wireless  cable  industry's  most 
significant  pro  )lems,  lack  of  capital  and 
insufficient  cfa  mnel  capacity,  are  being 
addressed.  Fir  t,  the  program  access 
provisions  oft  le  1992  Cable  Act  appear 
to  have  given  i  krireless  operators  the 
credibility  to  i  lise  money  in  the  public 
debt  and  equit  f  markets,  thereby  easing 
the  financial  difficulties  experienced  by 
many  wireless  systems.  Second,  the 
combination  oJT  improved  Commission 
licensing  and  he  use  of  digital 
compression  i ;  expected  to  alleviate 
wireless  cable  s  problem  with  limited 
channel  capaaty  in  the  near  future.  The 
progress  in  th«  se  two  areas  has  led  some 
analysts  to  for  K:ast  continued  growth 
for  this  indust  y. 

4.  Satellite  Master  Antenna  Television 
(SMATV)  Sysltems 

31.  SMATV  system  operators  (also 
known  as  "pri  /ate  cable  systems")  are 
MVPDs  that  s«  rve  residential,  multiple- 
dwelling  imiti  ("MDUs"),  and  various 
other  building  and  complexes.  A 
SMATV  system  offers,  in  general,  the 
same  type  of  p  rogramming  as  a  cable 
system,  and  ti  b  operation  of  a  SMATV 
system,  in  larj  e  part,  resembles  that  of 
a  cable  system  — a  satellite  dish  receives 
the  programm  ng  signals,  equipment 
processes  the  lignals,  and  wires 


distribute  the  programming  to 
individual  dwelling  units.  The  primary 
difference  between  the  two  is  that 
SMATV  systems  typically  are 
unfi-anchised.  stand-alone  systems  that 
serve  a  single  building  or  complex,  or  a 
small  number  of  buildings  or  complexes 
in  relatively  close  proximity  to  each 
other.  However,  SMATV  operators  are 
increasingly  using  microwave  facilities 
to  interconnect  properties  spread  over  a 
metropolitan  area. 

32.  The  Commission  noted  in  the 
Report  that  one  industry  sotuxe 
estimates  that  there  are  currently 
approximately  3000  to  4000  SMATV 
systems  operating  nationwide  serving 
approximately  one  million  subscribers. 
SMATV  operators  may  have  the  ability 
to  offer  lower  prices  than  can  wired 
cable  operators  for  substantially  the 
same  services.  On  the  other  hand,  the 
Commission  noted  that  regulatory 
barriers,  including  the  circumstances 
under  which  SMATV  systems  may  be 
required  to  obtain  franchises,  may 
artificially  raise  the  cost  of  operating 
SMATV  systems.  Moreover.  SMATV 
operators  contended  in  the  proceeding 
that  the  Commission's  cable  home 
wiring  rules  permit  cable  operatore  to 
engage  in  conduct  that  has  a  chilling 
effect  on  competition.  Those  rtdes. 
require,  inter  alia,  that  cable  operators 
provide  subscribers  with  the 
opportimity  to  acquire  cable  home 
wiring  befme  the  cable  operator 
removes  it  from  the  premises  after 
termination  of  service.^^  The 
Commission  concluded  by  stating  that  it 
will  address  home  wiring  issues  when 

it  rules  on  the  petitions  for 
reconsideration  that  are  now  pending. 

5.  Broadcast  Television  Service 

33.  Broadcast  television  stations  are, 
and  always  have  been,  significant 
suppliere  in  the  market  for  delivered 
video  programming.  In  the  Report  the 
Commission  noted  that  during  the 
1993-94  season.  ABC.  CBS.  NBC  and 
Fox  maintained  a  combined  72%  share 
of  prime-time  viewers.  Even  among 
those  households  subscribing  to  cable, 
retransmitted  broadcast  channels  had  a 


'  •  47  C.F.R.  §  76.802.  The  purpose  of  the  cable 
home  wiring  rules  is  to  avoid  the  disruption  from 
having  the  wire  removed  after  service  is  terminated 
and  to  allow  subicribers  to  \^Ut\z6  the  wires  with 
competing  MVPDs  thereby  facilitating  competition 
from  these  antitiei  fmplempntation  ofthe  1992 
Cable  Act,  CatMe  Home  Wiring,  Keport  &  Order,  S 
FCC  Red  1439 11993),  summarized  in  58  Fed.  Reg. 
11970  (Mar.  2.  )993).  recon.  pending.,  MM  Docket 
No.  92-260.  The  Commission  currently  has  before 
it  a  petition  to  mittate  a  rulemaking  to  determine 
how  cable  subscribers  may  have  access  to  existing 
cable  home  winng  for  the  delivery  of  competing 
and  complementary  services.  Joint  Petition  for 
Rulemaking  on  Cable  Television  Wiring,  Public 
Notice,  B  FCC  Red  8184  (1993). 
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46%  prime  time  viewing  share  in  the 
1992-93  season,  while  retransmitted 
independent  broadcast  and  public 
television  stations  maintained  17%  and 
3%  shares  respectively.  Therefore,  two- 
thirds  of  all  cable  households  watching 
television  delivered  by  cable  in  the 
1992-93  season  were  watching  a  ' 
retransmitted  broadcast  channel. 
Moreover,  more  than  one-third  of  all 
households  that  could  subscribe  to  cable 
service  elected  not  to  do  so. 
Accordingly,  the  Commission  wTote  that 
it  would  appear  that  for  at  least  some 
viewers,  broadcast  television  service 
satisfies  their  demand  for  video 
programming. 

34.  The  Commission  found,  however, 
that  cable  systems  offer  a  "steadily- 
expanding  complement  of  specialized 
program  services,"  which  can 
increasingly  meet  consumer  demand  for 
more  video  programming  choices. '^ 
Accordingly,  the  Commission 
determined  that  the  menu  of  available 
broadcast  signals  is  insufficient  to 
constrain  cable  market  power. 

D.  The  Status  of  Other  Actual  or 
Potential  Competitors 

1  Local  Exchange  Carrier  (LEC)  Entry 

35.  Since  1990,  the  Commission  has 
adopted  orders  easing  the  regulatory 
restrictions  that  had  essentially 
prevented  LECs  irom  participating  in 
the  multichannel  video  marketplace. 
The  Commission  discussed  in  the 
Report  the  "video  dialtone"  ("VDT") ' 
framework  that  it  created  for  LEC 
participation  in  the  multichannel  video 
distribution  marketplace  consistent  with 
the  statutory  prohibition  against  LECs' 
provisions  of  video  programming 
directly  to  subscribers  within  their 
service  areas. i^  That  VDT  framework, 
along  with  technological  advances,  has 
spurred  increased  video-related  activity 
by  LECs,  including  several  market  and 
technical  trails  and  twenty-four 
applications  for  permanent  authority 
covering  over  8.5  million  homes.  Those 
applications,  taken  together,  constitute  a 
promising  source  of  competition  to 
cable  operators  for  the  multichannel 
distribution  of  video  programming. 

36.  In  the  Report,  the  Commission 
discussed  how  the  VDT  regulatory 
framework  adopted  by  the  Commission 
in  1992  permits  a  LEC  to  make 
available,  on  a  non-discriminatory 
common  carrier  basis,  a  platform 


capable  of  providing  non-discriminatory 
access  to  multiple  video  programmers 
and  of  delivery  video  programming  and 
other  services  to  end  users  within  its 
local  telephone  ser\'ice  area.  The  LEC 
may  also  provide  additional  enhanced 
and  non-common  carrier  services  to 
customers  of  the  common  carrier 
platform.  Neither  a  LEC  offering  VDT 
service,  nor  its  programmer-customers, 
is  required  to  obtain  a  local  cable 
television  franchise.'*  Authorization 
pursuant  to  Section  214  ofthe 
Communications  Act 's  ("Section  214 
authorization")  is  required  for  LEC 
provision  of  VDT  service,  and  the 
Commission  has  established  safeguards 
to  prevent  discrimination  and  cross- 
subsidization. 

37.  In  addition  to  regulatory  and  legal 
constraints,  the  Commission  wrote  that 
technology  has  also  played  a  role  in 
restraining  the  entry  of  LECs  into  the 
multichannel  video  programming 
distribution  marketplace.  While  an 
infrastructure  owned  by  telephone 
companies  currently  exists  for  delivery 
of  narrowband  voice  communications  to 
most  homes  and  businesses  in  the 
nation,  that  infrastructure  is  unable  to 
transport  and  deliver  multichannel 
video  programming  to  muhiple  end 
users.  Various  techniques,  technologies 
and  architectures  for  delivering 
broadband  video  signals  are  currently 
being  tested. 

38.  Finally,  the  Commission 
discussed  the  fact  that  a  number  of 
issues  remain  unresolved  with  respect 
to  the  participation  of  LECs  in  the 
delivery  of  video  programming.  At  the 
time  of  the  release  of  the  Report,  the 
regulatory  framework  for  permitting 
LECs  to  construct  and  operate  a 
common  carrier  VDT  platform  for  the 
transmission  of  video  programming  and 
other  services  to  end-users  was  under 
review  by  the  Commission. '«  Moreover, 
the  VDT  industry  is  in  its  planning  and 
construction  phases.  In  future  reports, 
the  Commission  will  further  review  the 
development  of  LEC  provision  of  video 
programming  and  its  status  as  a 
competitive  alternative  to  cable. 


'- 1990  CaWe  Report  1  69. 5  FCC  Red  at  4971- 
72 

'  -Communications  Act  S613(b).  47  H.S.C. 
S  533(b),  See  also  47  C.F.r!  §S  63.54. 63.58  (1990): 
I iniled  States  \:  AT8-T5S2  F.  Supp.  131  (D.C.C. 
IWiilaffdsubnom  Maryland  v  United  States  *60 
US.  1001  (1983). 


'■•The  Commission's  decision  that  neither  LECs 
nor  their  programmer<ustomers  are  required  to 
obtain  a  local  franchise  in  order  to  provide  video 
programming  to  end-users  was  recentlv  affirmed  by 
the  D.C.  Circuit.  National  Cable  Teleiision  Assoc  ' 
V.  FCC.  33  F.3d  66.  (D.C.  Cir  1994) 

"47US.C.§214. 

'"The  Commission  has  subsequently  released  an 
order  on  reconsideration,  in  which  it  affirmed  the 
VDT  regulatory  framework  in  most  respects,  and 
issued  a  further  notice  of  proposed  rulemaking  on 
certain  issues.  Telephone  Company-Cable 
Television  Cross-Ownership  Rules.  Sections  63.54- 
63.58.  FCC  94-269  (CC  Docket  No.  87-266  Nov  7. 
1994). 


2.  Local  Multipoint  Distribution  Service 
(LMDS) 

39.  LMDS  is  a  new  technology, 
similar  to  MMDS,  in  which  multiple 
channels  of  video  programming  are 
transmitted  using  high-frequency 
microwave  channels  in  the  28  GHz 
band.  Like  MMDS.  UvIDS  subscribers 

.   must  have  a  special  antenna  that  is 
located  with  a  line  of  sight  to  the 
transmitter.  Because  ofthe  propagation 
characteristics  in  this  frequency  band. 
LMDS  requires  muhiple  transmitters  in 
'cells"  with  radii  of  three  to  six  miles 
in  order  to  cover  a  metropolitan  area 
that  could  be  covered  bv  a  single 
wireless  cable  transmitter. 

40.  Because  thf  Commission  has  not 
yet  determined  whether  the  28  GHz 
band  will  be  designated  for  use  by 
LMDS  operators,  the  Commission 
determined  that  it  was  premature  to 
draw  any  conclusions  in  the  Report 
regarding  the  feasibility  of  LMDS.  If  the 
Commission  ultimately  concludes  that 
LMDS  is  to  be  licensed  in  the  28  GHz 
band,  LMDS  will  be  included  in  future 
reports  to  Congress. 

3.  Low  Power  Television  (LPTV) 

41.  Low  power  television  ("LPTV") 
refers  to  use  of  the  VHF  and  UHF 
spectra  pursuant  to  the  regulatory 
scheme  that  was  established  by  the 
Commission  in  1982  as  a  means  of 
increasing  diversity  in  telewsion 
programming  and  station  ownership. »' 
Although  this  sen'ice  has  been  highly 
successful  in  meeting  that  objective. ' 
there  is  now  interest  in  using  LPTV 
channels  to  provide  multichannel  video 
service. 

42.  The  Commission  wrote  in  the 
Report  that,  while  muhichannel  LPTV 
ser\ices  may  eventually  become 
available  in  many  areas,  an  application 
freeze  on  new  LPTV  stations  within  100 
miles  ofthe  thirty-six  largest  United 
States  cities,  which  was  entered  to 
preserve  spectrum  availability  for  the 
implementation  of  advanced  television 
systems,  suggests  that  multichannel 
LPTV  entr>'  will  likely  be  limited  to 
smaller  and  mid-sized  markets.  In 
addition,  it  is  unclear  whether 
multichannel  LPTV  will  enter  the 
market  as  a  competitor  to  cable,  or  as  a 
substitute  to  cable  service  in  largely 
uncabled  areas. 

4.  Electric  Utilities 

43.  The  Commission  also  discussed 
the  fact  that  electric  utility  companies 
may  provide  another  potential  source 


'■  ,\n  inquiry-  into  the  Future  Role  of  Ix)w  Power 
Television  Broadcasting*  Television  Translators  in 
the  Nat'l  Telecommunications  Svs..  5  J  RR2d  476 
(19821 
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for  the  delivery  of  video  programming. 
Some  mtmicipal  electric  utility 
companies  are  actively  engaged  in 
overbuilding  privately-owned  cable 
systems,  or  are  presently  contonplating 
such  overbuilding  As  is  the  case  with 
LEG  provision  of  VDT  services,  the  need 
for  appropriate  safeguards  to  avoid 
cross-subsidization  between  regulated 
and  video  distribution  businesses  in  an 
issue  associated  with  entry  by  electric 
utility  companies. 

5  Videp  Cassette  Recorders  (VCRs) 

44.  VCRs  (video  cassette  recorders) 
•re  not  "multichannel  video 
programming  distributors."  However, 
widespread  ownership  of  VCRs  allows 
many  viewers  to  see  over  the-air 
programs  at  times  other  than  when  they 
are  broadcast,  and  also  permits  those 

-.  iewers  to  choose  pre-recorded  tapes  on 
a  variety  of  subjects,  giving  them  more 
control  over  both  the  programming  they 
watch  and  the  time  they  watch  it. 

45.  In  the  Report,  the  Commission 
foimd  that  VCRs  have  become  more 
prevalent  since  the  1990  Cable  Report 
was  released.  It  appears  that  by  the  end 
of  1993,  there  were  approximately  80.5 
million  households  with  VCRs,  which 
compares  to  approximately  57  million 
cable  households  in  1990.  Although 
those  80.5  million  households  with 
VCRs  would  account  for  nearly  84%  of 
all  television  households  in  the  United 
States,  the  Commission  noted  that  a 
study  conducted  by  the  Commission 
following  its  release  of  the  1990  Cable 
Report  found  that  VCRs  are  more 
properly  categorized  as  competitors  of 
premium  or  pay-per-view  cable 
programming,  rather  than  of  cable 
services  generally.'' 

E.  HiMrizontal  Concentration  in  the 
Cable  Industry 

46.  The  Commission  determined  that 
there  has  been  a  moderate  increase  in 
the  horizontal  concentration  of  the  cable 
industry  on  the  national  level  since  the 
issuance  of  the  1990  Cable  Report,  as 
measured  by  the  Herfindahl-Hirschman 
Index.C'HHl"),  which  is  a  standard 
measure  of  horizontal  concentration.'^ 
At  the  end  of  the  first  quarter  of  this 
year,  the  HHI  for  the  industry  is  898, 
which  is  a  number  that  is  typically 
associated  with  an  "imconcentrated" 


'■See  Florence  Setzer  &  Jonathan  Levy.  Broadcast 
Television  in  a  Multichannel  Marketplace  108 
IFederal  Communications  Commission,  Office  of 
Plans  and  Policy,  OPP  Working  Paper  Series,  June 
1991). 

'''The  HHI  is  calculated  by  sununing  the  squares 
of  the  Arms'  percentage  shares  of  the  market  United 
Stales  Dep't  of  Justice  &  Federal  Trade  Comm'n. 
1992  Horizontal  Merger  Guidelines  ("Horizontal 
Merger  Guidelines  ")  1 1  5,  57  Fed.  Reg.  41552, 
41567 


mariset,  althoug  i  it  does  represent  a 
modest  increase  in  concentration  since 
1990.  However,  the  Commission  then 
discussed  the  fa  ::t  that,  by  the  middle  of 
September  1994 ,  four  transactions  had 
been  announce<  that  would 
significantly  alt  r  the  shares  of  the 
market  attribute  >le  to  the  top  ten 
companies.  The'Commission 
determined  that;  if  those  four 
transactions  arelconsummated,  the  HHI 
will  rise  to  appi  sximately  1051 
Standard  antitn  st  analysis  considers  a 
market  with  an  iHI  between  1000  and 
1800  to  be  "mo  erately 
concentrated."^" 

47.  The  Conu  tission  discussed  the 
feet  that  the  per  ustence  of  high 
concentration  a  the  local  level  (i.e.,  one 
cable  system  pev'  community)  tends  to 
impair  market  {performance.  In  addition. 
Congress  and  th^  Commission  have 
noted  that  greats  national 
concentration  nday  have  both  adverse 
and  pro-compeQtive  effects. 
Concentration  iii  regional,  or  locally 
clustered,  marketing  areas  may  also  be 
pnM»mpetitiva  or  anti-competitive. 
Such  clusterinnmay  result  in  significant 
efficiencies,  or^  may  reflect  the  desire 
of  cable  operators  to  enter  the  telephone 
business  or  position  themselves  to 
compete  againsi  LECs  that  are 
themselves  regitinally  clustered  and 
poised  to  enter  the  mari^et  for  the 
distribution  of  liiultichannel  video 
programming.  On  the  other  hand,  the 
Commission  fo4nd  that  there  are 
competitive  risl|s  associated  with 
increased  regioi  lal  clustering  of 
commonly-own  sd  cable  systems.  The 
creation  of  larg4 ,  contiguous  clusters  of 
commonly-own  8d  systems  may  result  in 
the  removal  of  <  able  systems  that  are  not 
affiliated  with  1  irge  MSOs  from 
significant  regie  ns  of  the  country,  and 
thereby,  increas  e  the  market  power  of 
clustered  systei  is  by  decreasing  the 
likelihood  of  en  try  by  overbuilders. 

F.  Vertical  Inte  iration  in  the  Cable 
Industry  < 

48.  The  Com]  lission  found  in  the 
Report  that,  wh  le  the  number  of 
vertically-integi  ated  national 
programming  » irvices  has  grown 
substantially  sii  ice  1990,  so  too  has  the 
overall  numberjof  programming  services 
available  for  distribution.  Consequently, 
approximately  S3%  of  programming 
services  are  inti  sgrated  with  cable 
system  operatoi  s  today,  compared  with 
50%  in  1990. 

49.  The  Concussion  noted  that 
vertically-integ  eted  national 
programming  s(  irvices  dominate  the 
group  of  servio  s  that  are  most  widely 


">/d  11.51.  57  Fi  d.  Rag.  at  41558 


viewed.  Twelve  of  the  top  fifteen  most* 
watched  services,  according  to  prime- 
time  rankings,  are  vertically  integrated, 
an  increase  from  ten  in  1990.  Moreover, 
cable  operators  have  interests  in  fifteen 
of  the  top  twenty-five  services,  an 
increase  fitim  thirteen  in  1990.  The 
Commission  wrote,  however,  that  it  is 
too  early  to  determine,  whether 
vertically-integrated  services  that  have 
been  introduced  since  1990  will  be 
more  successful  than  their  non- 
integrated  counterparts. 

50.  Currently,  there  are  fifty-six 
vertically-integrated  programming 
services.  They  are  owned,  in  whole  c»- 
in  part,  by  only  twenty  MSOs.  Nine  of 
the  ten  largest  MSOs  have  attributable 
ownership  interests  imder  the  program 
access  rules  in  one  or  more  of  these 
fifty-six  programming  services.  The  four 
largest  MSCh  have  partial  ownership 
intraests  in  seven  of  the  fifteen  most 
popular  services  and  in  nine  of  the  top 
twenty-five. 

51.  In  contrast  to  the  "substantial 
evidence  bf  specific  problems 
concerning  program  access"  that  were 
noted  in  the  1990  Cable  Report.^'  the 
Commission  noted  that  the  commenters 
in  this  proceeding  have  not  complained 
about  widespread  unavailability  of 
programming  to  distributors  competing 
with  cable  operators.  From  November 
1993,  when  the  program  access  and 
carriage  agreement  regulations  took 
effect,  through  June  30, 1994,  only 
twelve  program  access  cases  were  filed; 
eleven  have  since  been  resolved.^' 
Accordingly,  the  Commission 
determined  that  its  enforcement  of  the 
program  access  provisions  appears  to  be 
meeting  one  of  the  goals  of  Section  19 
of  the  1992  Cable  Act — ensuring  access 
by  competing  MVPDs  to  satellite  cable 
programming  from  vertically-integrated 
programming  services. 

52.  The  Commission  also  noted  that  it 
has  not  received  any  complaints 
alleging  violations  of  its  channel 
occupancy  rules  or  petitions  requesting 
that  ^e  restrictions  be  waived.  That 
silence,  ten  months  after  the  rules  took 
effect,  is  a  strong  indication  that  there 
are  no  significant  violations  of  the  rules 
and  that  the  rules  are  not  unduly 
restricting  the  ability  of  vertically- 
integrated  MSOs  to  deliver 
programming  to  their  customers. 
However,  the  Commission  did  not  have 
a  sufficient  record  to  determine  whether 
cable  systems  exclude  affiliated 
programming  services  because  of  the 

.  rules.  Nor  was  there  a  sufficient  record 
to  address  whether  the  channel 


>i  1990  Cable  Report  1113,5  FCC  Red  at  5021 
"  A  brief  dowriplion  of  th«  resolved  i 
appears  in  Appendix  F  of  the  Report. 
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occupmcy  Ifanits  heve  infloenced 
inveatnort  of  cable  MSOs  in 
prograBHOiBg,  or  whether  unaffiliated 

progrmming  vendors  here  benefitted 
from  the  limits. 

G.  The  Nature  •fTednical  Chanon 
Aflecting  Cable  Systems 

53.  The  Comnusskm  noted  in  the 
Report  that  telecommunicatiaos 
technologies,  including  those  used  in 
the  distribution  of  video  ptogramniing. 
are  evolving  rapidly.  For  example, 
technologies  used  to  transmit  voice, 
video  and  ckta  are  crossing  the 
boundaries  that  have  tiaditionaUy 
separated  information  distributors. 
Moreover,  the  c^le  industry  and 
competing  information  distributors  are 
in  the  midBt  of  deploying  new  and 
improved  transmission  systems:  and 
they  are  pn^ecting  the  near-t«m 
introdttctioB  of  new  and  innovative 
servioee  that  are  presently  unavaiMile 
to  consumers,  or  are  only  available  on 
an  experimental  basis.  The  Commission 
determined  that  those  dianges  have  the 
potential  to  exert'a  maior  inflinwice  on 
industry  structure,  and  will  affect  the 
sustainability  of  competititm  with 
incumbent  cable  systems  from  MVPDs 
that  use  technologies  other  than  cabla 

54.  The  Commission  found,  however, 
that  it  was  too  soon  to  draw  any 
conclusions  regarding  the  ongoing 
d)mamics  of  technological  change  that 
permeate  the  telecommunications 
industry  today.  Nevertheless,  significant 
issues  that  may  have  a  dramatic  effect 
on  how  competition  develops  in  the 
delivered  multichannel  video 
programming  industry  are  ctnning  into 
focus.  The  Commission's  ongoing 
review  of  such  issues  will  be  essential 
to  the  formulation  of  public  policies  for 
video  distribution  markets  that  will 
provide  consumers  with  early  access  to 
the  remarkable  advantages  that  such 
technologies  seem  to  promise. 

H.  The  Extent  of  CompetttiaD  and 
Assewment  of  Market  Pcfibmiance 

55.  The  Commission  found  in  the 
Report  that  cable  television  remains  the 
dominant  medium  for  providing 
consumers  with  multichannel  video 
programming.  Most  local  mariiets  for  the 
distribution  of  muHfchaimri  video 
programming  are  highly  concentrated, 
and  for  most  consumers,  cable 
television  is  the  only  provider  of 
multjchannel  video  programming.  There 
are  presently  only  a  few  scattered  areas 
of  the  county  where  the  local  cable 
operator  faces  ctirect  competition  from 
an  overbuilder.  Moreover,  providers 
using  alternative  technologies  have  not 
yet  reached  the  snbscribefship  levels  - 
necessary  for  the  Commisnon  to  fittd 


the  existence  of  vigorous  rivalry  in  the 
markst  for  maltichannel  video 
distribution. 

56.  Overall,  theCommissirai  reported 
that  the  current  market  performance  in 
the  multichannel  video  programming 
distributien  industry,  when  assessed  in 
terms  of  several  indicators  of  economic 
efficiency,  is  mixed.  While  the  industry 
is  responsive  to  growth  In  consumer 
demand,  the  output  is  suppKed  to 
consumers  at  prices  that  often  imply 
substantial  losses  in  economic 
efficiency.  The  industry  continues  to  - 
invest  in  the  deployment  of  improved 
video  distribution  facilities,  which 
should  offer  the  consumer  expanded 
video  programming  options.  The 
indusUy  also  invests  in  research  and 
development,  which  should  improve 
the  capabilities  and  performance  of 
local  cable  networks  and  services  in  the 
future.  The  willingness  of  new  entrants 
to  invest  substantial  resources  in 
competition  with  the  incumbent  cable 
systems  suggests,  however,  that  there 
exist  further  opportunities  for  improved 
market  performance. 

57.  The  Commission  also  reported 
that,  in  the  longer  term,  increased 
rivahy  in  the  market  for  delivered 
multichannel  video  programming 
should  result  in  lower  prices  relative  to 
present  cable  rates,  and  in  a 
substantially  broadened  array  of 
programming  options  for  increasingly 
specialized  audiences.  In  addition, 
consumers  should  receive  more  pricing 
options.  Such  rivalry  may  also  be 
expected  to  provide  a  stimulus  to  more 
rapid  development  of  new  technologies 
and  product  innovation.  At. present, 
however,  the  Commission  found  that 
market  performance  in  local  cable 
markets  does  not  yet  reflect  the  benefits 
of  this  competitive  rivalry.  Therefore, 
lowering  barriers  to  entry  is  hkely  to 
lead  to  significant  gains  in  ccmsuraer 
welfare. 

58.  The  commission  noted  that  the 
cost  of  constructing  a  cable  distribution 
network  may  be  viewed  as  a  sunk  cost. 
I.e.,  an  operator's  investment  in  its  cable 
plant  cannot  typically  be  physically 
redepIo3fed  to  some  other  profitable  use 
of  operation  of  the  system  were  to 
become  unprofitable."  The  existence  of 
those  sunk  costs  creates  strong 
incentives  for  the  incumbent  cj*le 
operator  to  engage  in  strategic  behavior 
designed  to  protect  that  investment. 
While  such  behavior  may  take  the  fo.Tn 
of  vigorous  competition,  w^rich 
enhances  consumer  welfare,  cable 
operators  also  have  the  incentive  to 


engage  in  strategic  brtiavior  designed  to 
deter  entry  by  potential  rivals. 

59.  The  record  in  the  proceeding  also 
contnned  evidence  that  federal 
statutory  schemes  prevent  competitive 
entry  altogether,  or  may  pre\ent  the 
most  efficient  form  of  entry.  Various 
state  laws  were  also  identified  as 
possible  impediments  to  competitive 
entry.  For  example,  a  recently  ftnacted 
California  statute  allows  municipalities 
to  require  video  programming 
distributors  to  undertake  various  actions 
in  cities  in  which  they  offer  video 
prograiAming.  Similarly,  despite  limited 
preemption  by  the  Commission,  local 
zoning  regulations  may  inhibit 
competition  from  direct-to-honu- 
programming  distributors  by  pr»v  anting 
home  users  from  installing  H.SD^  and 
smaller  DBS  dishes. 

60.  The  creation  of  technological 
bottlenecks  in  the  telecommunications 
industry  has  long  been  of  great  concern 
to  the  Ccmunission.  The  record  in  the 
proceeding  reflected  a  variety  of 
potential  bottlenecks,  some  as  old  as  the 
industry  itself,  and  others  related  to 
emerging  technological  developments. 
In  particular,  the  Commission  noted  that 
concerns  have  recently  reemerged  with 
respect  to  utility  poles  as  a  potential 
bottleneck  where  cable  operators 
themselves  might  be  suffering 
competitive  harm.2*  The  Commission 
determined  that  pole  attachment  is  an 
area  that  could  affect  the  status  of 
competition  in  the  delivered  video 
programming  market  and  may  merit 
Commission  attention  in  the  future.^s 

61.  The  Commission  noted  that  MSOs 
are  currently  investing  in  digital 
compression  and  encryption 
technologies,  which  could  impact  the 
manner  in  which  "raw"  video 
programming  is  distributed  via  satellite 
nationally,  and  possibly  create  a 
technological  bottleneck  to  competing 
distribution  media.  Finally,  the 
Commission  wrote  that,  as  the  cable 
industry  converts  to  digital  technology 
and  two-way  communications,  issues 
concerning  network  architecture, 
standardization,  and  access  may  become 
important  competitive  issues  as  they 
have  in  the  telephone  industn,-.  While 
the  Report  provided  no  analysis  of  the 
potential  significance  of  such  issues  at 
this  time,  it  is  likely  that  such  issues 
will  require  attention  in  future  reports 


'^Th*  coaoepi  mmI  ecMMak  <ig|iific«ac8af  nak 
cosrit^anft^Kscnssnt  fn  Appemtix  H  of  (he  Report 


^*See,  e.g..  SelkiHc  Communications.  Inc  v 
Florida  Power  &  Ughf  Co .  8  FCC  Red  387  (1 993h 
Heritage Cableviskm  Atsocs  v  Texas Ehr  Co.B 
FCC  Red  37i,  appeai  denied  sab  nom  .  Tex.  Eke 
Co  V  FCC.  997  F  2d  925  (D.C.  Or  1993). 

"The  Cqimnissiofl  did  not  seek  or  receive  pubtic 
comment  on  the  issue  of  pole  altachmenls  in  thLs 
proteediag.  Accordingly,  the  Report  did  not  contain 
any  conclusions  concerning  the  status  of  this  isue 
or  the  need  for  Contmission  or  rongre<isi«rial  action 
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H.  Future  Considerations  and 
Rccoiiiineiidations  for  Promoting 
Competition  to  Cable  Systems  * 

62.  While  the  Commission  believes 
that  several  specific  reforms  mentioned 
in  the  Report  might  improve  market 
performance,  most  of  the  competitive 
issues  raised  in  the  Report  will  require 
ongoing  monitoring  as  a  more  dynamic 
and  competitive  environment  develops 
in  this  market.  In  the  coming  year, 
Commission  staff  will  endeavor  to  find 
a  mechanism  to  collect,  interpret  and 
monitor  the  growth  of  alternative 
distribution  media  so  future  reports  will 
be  able  to  provide  a  more  complete 
pictxue  of  the  status  of  competition  at 
both  th(>  local  and  national  levels. 
Because  this  market  is  dynamic  and 
evolving,  the  Commission  anticipates 
that,  to  a  certain  extent,  this  series  of  * 
reports  will  be  a  work  in  progress  in 
which  certain  parts  are  continually 
updated  and  revised. 

63.  Consistent  with  the  requirement 
that  the  Commission  annually  report  to 
Congress  on  the  status  of  competition, 
future  reports  will  be  submitted  to 
Congress  by  November  15  of  each 
subsequent  year. 

Federal  Communications  Commission. 

WilUaa  F.  Caton. 

Acting  Secretary. 
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Polish  Oceai  1  Lines 

Synopsis:  Tie  proposed  amendment 
adds  Atlantic  Container  Line  AB  as  a 
party,  and  increases  the  maximum 
number  and  capacity  of  vessels  in  the 
trade.  It  also  niodifies  the  Notice  and 
Arbitration  provisions  of  the  Agreement! 
In  addition,  it  thanges  the  name  of  the 
Agreement  to  ^IPA  Space  Charter  and 
Sailing  AgreeiAent  and  makes  other 
non*substanti\  9  changes. 

Agreement  I  o.:  224-200244-001. 

Tide:  Manati  e  Coimty  Port  Authority/ 
Del  Monte  Frei  h  Produce  N.A. 
Corptnation  Ej  tension  Terminal 
Agreement. 

Parties: 

Manatee  Coi  nty  Port  Authority 
Del  Monte  F  est  Produce  N.A. 

Corporaticfi 
Synopsis:  Thje  proposed  amendment 
increases  the  rental  rate,  adds  new 
wharfage  and  <|ockage  charges,  and 
provides  for  a  guaranteed  minimum 
cargo  wharfage  rate. 

By  Order  of  thf  Federal  Maritime 
Commission. 

Dated:  Deceml^r  12, 1994. 

Joseph  C  Polkio|, 

Secretary. 

IFR  Doc.  94-307^3  Filed  12-14-04;  8:45  am] 

MUM«Q  COOe  STW- H-M 


FEDERAL 
CONaUATIOI 


FEDERAL  MARITIME  COMMISSION  Labor-Management 

Agreements)  Filed 


ME[  lATION 


AND 
SERVICE 


The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  SeCTetary. 
Federal  Maritime  Commission, 
Washington.  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  232-011415-001 

Title:  MSC/POL  Space  Charter  and 
Sailing  Agreement. 

Parties: 

Mediterranean  Shipping  Company, 


Cooperation 
Program;  Application  Solicilation 

agency:  Federal  Mediation  and 

Conciliation  Service. 

ACTION:  PubUc^ion  of  Draft  Fiscal  Year 

1995  Program  GuideUnes/AppHcation 

SoUcitation  for  Labor-Management 

Committees. 


SUMMARY:  The  federal  Mediation  and 
Conciliation  Service  (FMSC)  is 
pubUshing  the  draft  Fiscal  Year  1995 
Program  Guideines/Application 
Sohcitation  for  the  Labor-Management 
Cooperation  pn  gram  to  inform  the 
public.  The  pro  ^nj^is  supported  by 
Federal  funds  authorized  by  the  Labor- 
Management  Cooperation  Act  of  1978, 
subject  to  annual  appropriations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  L.  Regnerj  202-653-5320. 


Labor 

Program  Application 

Labor4 

1995 


Manageif  ent  Cooperation 

Solicitation  for 
Management  Committees  FY 


A  Introduction 

The  followinj 
for  the  Fiscal  Y^  ar 


UMI 


is  the  draft  solicitation 
(FY)  1995  cycle  of 


the  Labor-Management  Cooperation 
Program  as  it  pertains  to  the  support  of 
labor-management  committees.  These 
guidelines  represent  the  continuing 
efforts  of  the  Federal  Mediation  and 
Conciliation  Service  to  implement  the 
provisions  of  the  Labor-Management 
Cooperation  Act  of  1978  which  was 
hiitially  implemented  in  FY81.  The  Act 
generally  authorizes  FMCS  to  provide 
assistance  in  the  estabUshment  and 
operation  of  plant,  area,  public  sector, 

and  industry-wide  labor-management 
committees  which: 

(A)  have  been  organized  jointly  by 
employers  and  labor  organizations 
representing  employees  in  that  plant, 
area,  government  agency,  or  industry; 
and 

(B)  are  established  for  the  purpose  of 
improving  labor-management 
relation^ps,  job  security^  and 
organizational  effectiveness;  enhancing 
economic  development;  or  involving 
workers  in  decisions  affecting  their  jobs, 
including  improving  communication 
with  respect  to  subjects  of  mutual 
interest  and  concern. 

The  Program  Description  and  other 
sections  that  follow,  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Grants  Manual, 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  appUcation  for  funding  consideration 
for  either  a  plant,  area-wide,  industry,  or 
public  sector  labor-management 
committee.  Directions  for  obtaining  an 
application  kit  may  be  found  in  Section 
H.  A  copy  of  the  Labor-Management 
Cooperation  Act  of  1978,  included  in 
the  application  kit,  should  be  reviewed 
in  conjunction  with  this  solicitation. 

B.  Program  Description 

Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 
seven  general  areas  for  which  financial 
assistance  would  be  appropriate: 

(1)  To  improve  communication 
between  representatives  of  labor  and 
management; 

(2)  To  provide  workers  and  employer^ 
with  opportunities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness; 

(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 
not  susceptible  to  resolution  within  the 
collective  bargaining  process; 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the  plant 
area,  or  industry: 


(5)  To  enhance  the  involvement  of 
workers  in  making  decisions  that  affect 
their  working  lives; 

(6)  To  expand  and  improve  working 
relaticm^ps  between  workers  and 
managers;  and 

(7)  To  encourage  fi«e  collective 
bargaining  by  establishing  continuing 
mechanisms  for  communication 
between  employers  and  their  employees 
though  Federal  assistance  m  the 
formation  and  operation  of  labor- 
management  committees. 

The  primary  objective  of  this  program 
is  to  enoourage  and  support  the 
establishment  and  operatitm  of  joint 
labor-management  conunittees  to  carry 
out  specific  (dijectives  that  meet  the 
forementioned  general  criteria.  The  term 
"labor"  refers  to  enq>loyees  represented 
by  a  labor  organization  and  coveied  by 
a  formal  collective  baigaining 
agieemeuL  Theae  oommittees  may  be 
found  at  either  the  plant  (worksite), 
area,  industry,  or  p^lic  sector  levels.  A 
plant  or  worksite  committee  is  generally 
characterized  as  restricted  to  one  or 
jmore  organizational  or  productive  imits 
operated  by  a  single  employer.  An  are* 
committee  is  MooaUy  composed  of 
multiple  employers  of  diverse  industries 
as  wejl  as  multiple  labor  unions 
operating  within  and  focusing  upon 
city,  county,  contiguotts  multicounty.  or 
statewide  jurisdictions.  An  industry 
committee  generally  consists  of  a 
collection  of  agencies  or  enterprises  and 
related  labor  unions  producing  a 
common  product  or  service  in  the 
private  sector  on  a  local,  state,  r^onal. 
or  nationwide  level.  A  public  sector 
committee  consists  eiihet  of  government 
employees  and  managers  in  one  or  more 
units  of  a  local  or  state  government, 
managers  and  employees  of  public 
institutions  of  hi^er  education,  or  of 
employees  and  managers  of  public 
elementary  and  secondary  schools. 
Those  employees  must  be  covered  by  a 
formal  coUective  bargaining  agreement 
or  other  enforceable  labor-management 
agreement.  In  deciding  whether  an 
application  is  for  an  arra  or  industry 
committee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

In  FY  1995,  competition  will  be  open 
to  plant,  area,  private  industry,  and 
public  sector  committees.  Public  Sector 
committees  will  be  divided  into  two 
sub-categories  for  scoring  purposes.  One 
sub-category  will  consist  of  committees 
representing  state/local  units  of 
government  and  public  institutions  of 
higher  education.  The  second  sub- 
category will  consist  of  public 
elementary  and  seccmdary  schools. 

Special  consideration  will  be  given  to 
committee  applications  involving 


innovative  or  unique  efforts.  All 
appUcation  budget  requests  should 
focus  directiy  on  supporting  the 
committee.  AppUcants  should  avoid 
seeking  funds  for  activities  that  are 
clearly  under  other  Federal  programs 
(e.g.,  job  training,  mediation  of  contract 
dilutes,  etc). 

Required  Pribram  Elements 

1.  Problem  Statement— The 
application,  which  should  have 
numbered  pages,  must  discuss  in  detail 
what  specific  problem(s)  face  the  plant, 
area,  government,  or  industry  and  its 
workforce  that  will  be  addressed  by  the 
committee.  Applicants  must  document 
the  problem(s)  using  as  much  relevant 
data  as  possible  and  discuss  tiie  full 
range  of  impacts  these  pn)Uem(s)  could 
have  or  are  having  on  the  plant, 
goveniment,  area,  or  industry.  An 
industrial  or  economic  profile  of  the 
area  and  workforce  might  prove  useful 
in  explaining  the  problem(s).  This 
section  basically  discusses  WHY  the 
effort  is  needed. 

2.  Results  or  Benefits  &cpected— By 
using  specific  goals  and  ok^ectives.  the 
appUcation  must  discuss  in  detail 
WHAT  the  tabot^management 
committee  as  a  demonstration  effort  will 
accompli^  during  the  life  of  the  grant 
While  a  goal  of  "improving 
communication  between  employers  and 
employees"  may  suffice  as  one  over-all 
goal  of  a  project,  the  objectives  must, 
whenever  possible,  be  expressed  m 
specific  and  measur^Ie  terms. 
Apphcants  should  focus  on  the  impacts 
or  changes  that  the  conunittee's  efforts 
will  have.  Existing  committees  should 
focus  on  expansion  efforts/results 
expected  fi-om  FMCS  funding.  The 
goals,  objectives,  and  projected  impacts 
vrill  become  the  foundation  for  future 
monitoring  and  evaluation  efforts. 

3.  Approach— This  section  of  the 
application  specifies  HOW  the  goals  and 
objectives  will  be  accomplished.  At  a 
minimum,  the  following  elements  must 
be  included  in  all  grant  applications: 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accomplish 
its  goals  and  objectives; 

(b)  A  listing,  by  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
application  should  also  offer  a  rationale 
for  the  selection  of  the  committee 
members  [e.g.,  members  represent  70% 
of  the  area  or  plant  workforce). 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  descriptions 
for  all  staff  that  will  have  to  be  hired  as 
well  as  resumes  for  staff  already  on 
board; 


(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 

(e)  A  statement  of  how  often  the 
committee  will  meet  as  well  as  any 
plans  to  form  subordinate  committees 
for  particular  purposes:  and 

(f)  For  applications  from  existing 
committees  (i.e.,  in  existence  at  least  12 
months  prior  to  the  submission 
deadline),  a  discussion  of  past  efforts 
and  accomphshments  and  how  they 
would  hitegrate  with  Uie  proposed 
expanded  effort. 

4.  Major  Milestones— This  section 
must  include  an  implementation  plan 
that  indicates  what  major  steps, 
operating  activities,  and  ol^ectives  wil» 
be  accomplished  as  well  as  a  timetable 
for  WHEN  they  wiU  be  finished.  A 
milestone  chart  must  be  included  that 
indicates  what  specific 
accomplishments  (process  and  impact) 
will  be  completed  by  month  ov«r  the 
Hfe  of  the  grant  using  October  1. 1995. 
as  the  start  date.  The  accompUshmmt  of 
these  tasks  and  objectives,  as  well  as 
problems  and  delays  therein,  will  serve 
as  the  basis  for  quarterly  progress 
reports  to  FMCS. 

5.  Evaluation — AppUcants  must 
provide  for  either  an  external  evaluation 
or  an  internal  assessment  of  the  project's 
success  in  meeting  its  goals  and 
objectives.  An  evaluation  plan  must  be 
developed  which  briefly  discusses  what 
basic  questions  or  issues  the  assessment 
will  examine  and  what  baseline  data  Uie 
committee  staff  already  has  or  will 
gather  for  the  assessment.  The  section 
should  be  written  wiUi  the  application's 
own  goals  and  objectives  clearly  in 
mind  and  the  impacts  or  changes  that 
the  effort  is  expected  to  cause. 

6.  Letters  of  Commitment — 
AppUcations  must  include  current 
letters  of  commitment  from  all  proposed 
o^existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support 
the  application  and  will  attend 
scheduled  committee  meetings.  A 
blanket  letter  signed  by  a  committee 
chairperson  or  other  official  on  behalf  of 
all  members  is  not  acceptable.  We 
encourage  the  use  of  individual  letters 
submitted  on  company  or  union 
letterhead  represented  by  the 
individual.  The  letters  should  match  die 
names  provided  under  Section  3(b). 

7.  Other  Requirements— Applicants 
are  also  responsible  for  the  foUowing: 

(a)  The  submission  of  data  indicating 
approximately  how  many  employees 
will  be  covered  or  represented  through 
the  labor-management  committee; 
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(b)  From  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  copy  of 
the  by-laws,  a  breakout  of  annual 
operating  costs  and  identification  of  all 
sources  and  levels  of  current  financial 
support; 

(c)  A  detailed  budget  narrative  based 
on  policies  and  procedures  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Manual; 

(d)  An  assurance  that  the  labor- 
management  committee  will  not 
interfere  with  any  collective  bargaining 
agreements;  and 

(e)  An  assurance  that  committee 
meetings  will  be  held  at  least  every 
other  month  and  that  written  minutes  of 
all  committee  meetings  will  be  prepared 
and  made  available  to  FMCS. 

Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2)  The  degree  to  which  appropriate 
and  measurable  goals  and  objectives 
have  been  developed  to  address  the 
problems/needs  of  the  area.  For  existing 
committees,  the  extent  to  which  the 
committee  will  focus  on  expanded 
efforts. 

(3)  The  feasibility  of  the  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accompUshing 
the  intended  project  results.  This 
section  will  also  address  the  degree  of 
innovatives  or  uniqueness  of  the 
proposed  effort. 

(4)  The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  appUcation  as  indicated  in 
the  letters  of  support. 

'  (5)  The  feasibility  and  thoroughness 
of  the  implementation  plan  in  ^ 

specifying  major  milestones  and  target 
dates.  '   .  ,  :  ~ 

(6)  The  cost  effectiveness  and  fiscal 
soundness  of  the  appUcation's  budget 
request,  as  well  as  the  appUcation's 
feasibiUty  vis-a-vis  its  goals  and 
approach. 

(7)  The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration; 
and 

(8)  The  value  to  the  government  of  the 
application  in  light  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  factors  as  innovativeiMSs.  site 
location,  cost,  and  other  qualities  that 
impact  uponan  ^plicant's  value  in 


encouraging  tie  labor-management 
conunittee  coi  cept. 

C.  Eligibility 

Eligible  grai  tees  include  state  and 
local  units  of  |ovemment,  labor- 
management  dommittees  (or  a  labor 
tmion,  management  association,  or 
company  on  behalf  of  a  conunittee  that 
will  be  created  through  the  grant),  and 
certain  third  rfarty  private  non-profit 
entities  on  benalf  of  one  or  more 
committees  to  be  created  through  the 
grant.  Federal  government  agencies  and 
their  employe  $s  are  not  eligible. 

Third-party  private,  non-profit 
entities  whicb  can  document  that  a 
major  purpose  or  function  of  their 
organization  I  as  been  the  improvement 
of  labor  relatit  ns  are  eligible  to  apply. 
However,  all  i  imding  must  be  directed 
to  the  functioi  ing  of  the  labor- 
management  ( ommittee,  and  all 
requirements  mder  Part  B  must  be 
followed.  Apj  lications  from  third-party 
entities  must  (  ocument  particularly 
strong  support  and  participation  from 
all  labor  and  management  parties  with 
whom  the  ap{  licant  will  be  working. 
Applicants  &(  m  third-parties  which  do 
not  directly  si  pport  the  operation  of  a 
new  or  expani  ed  committee  will  not  be 
deemed  eligible,  nor  will  appfications 
ies  such  as  law  firms  or 
ies  failing  to  meet  the 


signed  by  ent 
other  third 
above  criteria, 
Applicants 
under  this  pi 
committee  o_ 
eligible  to  ap 


ho  received  funding 

in  the  past  for 
rations  are  generally  not 
y.  The  only  exceptions 
apply  to  thiidtparty  grantees  who  seek 
funds  on  behalf  of  an  entirely  difiiarent 
committee. 


D.  Allocatiom 

FMCS  has  oben  given  an  allocation  of 
approximate!}  $1.25  milUon  for  this 
program.  Spei  ific  funding  levels  will 
not  be  establi!  bed  for  each  type  of 
committee.  In  >tead,  the  review  process 
will  be  condu  :ted  in  such  a  manner  that 
a  least  two  awi  ards  will  be  made  in  each 
category  (plan  t,  industry,  pubUc  sector, 
and  area),  pro  aiding  that  FMCS 
determines  ibkl  at  least  two  outstanding 
applications  odst  in  each  categcHy. 
After  these  applications  are  selected  for 
award,  the  reijiaining  applications  will 
be  considered  according  to  merit 
without  regard  to  category. 

In  addition  to  the  competitive  process 
identified  in  the  preceding  paragraph. 
FMCS  will  set  aside  a  simfi  not  to  exceed 
thirty  percent  of  its  appropriation  to  be 
awarded  on  a  tion-competitive  basis. 
These  funds  v  ill  be  used  to  support 
industry-spec  fie  national-scope 
initiatives  an<  /or  regional  industry, 
models  with  I  igh  potential  for   i.ifvcijs  ' 


widespread  replication.  They  will  also 
be  used  to  support  the  Eighth  National 
Labor-Management  Conference  in 
Chicago.  Illinois,  on  May  29-31. 1996. 
FMCS  reserves  the  ri^t  to  retain  up 
to  an  additional  five  percent  of  the  FY95 
appropriation  to  contract  for  program 
support  purposes  (such  as  evaluation) 
other  than  administration. 

E.  Dollar  Rangi:  and  Length  of  Grants 
and  Continuation  Policy 

Awards  to  continue  and  expand 
existing  labor-management  committees 
(i.e.,  in  existence  12  months  prior  to  the 
submission  deadline)  will  be  for  a 
period  of  12  months.  If  successful 
progress  is  made  during  this  initial 
budget  period  and  if  sufficient 
appropriations  for  expansion  and 
continuation  projects  are  available, 
these  grants  may  be  continued  for  a 
limited  time  at  a  40  percent  cash  match 
ratio.  Initial  awards  to  estabfish  new 
labor-management  committees  (i.e..  not 
yet  established  or  in  existence  less  than 
12  months  prior  to  the  submission 
deadlines),  will  be  for  a  period  of  18 
months.  If  successful  progress  is  made 
during  this  initial  budget  period  and  if 
sufficient  appropriations  for  expansion 
and  continuation  projects  are  available, 
these  grants  may  be  continued  for  a 
limited  time  at  a  40  percent  cash  match 
ratio. 

The  dollar  range  of  awards  is  as 
follows: 

—Up  to  $35,000  in  FMCS  funds  per 

annum  for  existing  in-plant 

appUcants; 
—Up  to  $50,000  over  18  months  for  new 

in-plant  conunittee  applicants; 
—Up  to  $75,000  in  FMCS  funds  per 

annum  for  existing  area,  industry  and 

public  sector  committees  applicants; 
—Up  to  $100,000  per  18-month  period 

for  new  area,  industry,  and  public 

sector  committee  applicants. 

AppUcants  are  reminded  that  these 
figures  represent  maximum  Federal 
fimds  only.  If  total  costs  to  accomplish 
the  objectives  of  the  appUcation  exceed 
the  maximum  allowable  Federal 
funding  level  and  its  required  grantee 
match.  appUcants  may  supplement 
these  funds  through  voluntary 
contributions  from  other  sources. 

F.  Match  Requirements  and  Cost 
Allowability 

Applicants  for  new  labor-management 
committees  must  provide  at  least  10 
percent  of  the  total  allowable  project 
costs.  AppUcants  for  existing 
committees  must  provide  at  least  25 
percent  of  the  total  allowable  project 
costs.  All  matching  funds  may  come 
,,  from  state  or  local  govenunoit  sources 


or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant- 
supported  efforts  are  considered 
"project  income,"  and  may  not  be  used 
for  matching  purposes. 

It  will  be  Qie  poUcy  of  this  program 
to  reject  all  requests  for  indirect  or  " 
overhead  costs  as  well  as  "in-kind" 
match  contributions.  In  addition,  grant 
funds  must  no  be  used  to  supplant 
private  or  local/state  government  funds 
currently  spent  for  these  purposes. 
Fimding  requests  bom  existing 
committees  should  focus  entirely  on  the 
costs  associated  with  the  expansion 
efforts.  Also,  imder  no  circiunstances 
may  business  or  labor  officials 
participating  on  a  labor-management 
committee  be  compensated  out  of  grant 
funds  for  time  spent  at  committee 
meetings  or  time  spent  in  training 
sessions.  AppUcants  generally  will  not 
be  allowed  to  claim  all  or  a  portion  of 
existing  staff  time  as  an  expense  or 
match  contribution. 

For  a  more  complete  discussion  of 
cost  allowabiUty.  appUcants  are 
encouraged  to  consult  the  FY95  FMCS 
Financial  and  Administrative  Grants 
Manual  which  will  be  included  in  the 
application  kit. 

G.  Application  Submission  and  Review 
Process 

AppUcations  should  be  signed  by 
both  a  labor  and  management 
representative  and  be  postmarked  no 
later  than  May  13. 1995.  No  applications 
or  supplementary  materials  can  be 
accepted  after  the  deadline.  It  is  the 
responsibility  of  the  appUcant  to  ensure 
that  the  application  is  correcUy 
postinarked  by  the  U.S.  Postal  Service  or 
other  carrier.  An  original  application 
containing  nimibered  pages,  plus  three 
copies,  should  be  addressed  to  the 
Federal  Mediation  and  Conciliation 
Service,  Labor-Management  Program 
Services,  2100  K  Street,  NW., 
Washington,  DC  20427.  FMCS  will  not 
consider  videotaped  submissions  or 
video  attachments  to  submissions. 
After  the  deadline  has  passed,  all 
eUgible  appUcations  wiU  be  reviewed 
and  scored  initially  by  one  or  more  Peer 
Review  Boards.  The  Board(s)  will 
decide  which  appUcations  will  be 
recommended  for  funding 
consideration.  The  Manager,  Labor- 
Management  Program  Services,  will 
finalize  the  scoring  and  selection 
process  for  those  appUcations 
reconunended  by  the  Board(s).  The 
individual  Usted  as  contact  person  in 
Item  6  on  the  appUcation  form  wiU 
generally  be  the  only  person  with  whom 
FMCS  will  communicate  during  the 
appUcation  review  process. 


All  FY95  grant  applicants  will  be 
notified  of  results  and  all  grant  awards 
will  be  made  before  September  30,  1995. 
AppUcations  submitted  after  the  May  13 
deadline  date  or  that  fail  to  adhere  to 
eligibiUty  or  other  major  requirements 
will  be  administratively  rejected  by  the 
Manager,  Labor-Management  Program 
Services. 

H.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  appUcation  kit.  These  kits 
and  additional  information  or 
clarification  can  be  obtained  fi-ee  of 
charge  by  contacting  Linda  Stubbs,  Lee 
A.  Buddendeck.  or  Peter  L.  Regner. 
Federal  Mediation  and  ConciUation 
Service,  Labor-Management  Program 
Services;  2100  K  Stiwt,  NW., 
Washington.  DC  20427;  or  by  calling 
202-653-5320  or  202-606-8181. 
lohn  Calboun  Wells. 

Director.  Federal  Mediation  and  Conciliation 
Service. 

IFR  Doc.  94-30822  Filed  12-14-94:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Ronald  H.  Qabriet;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
94-29043)  published  on  page  60635  of 
the  issue  for  Friday,  November  25, 1994. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco  heading,  the  entry  for 
Ronald  H.  Gabriel,  is  revised  to  read  as 
follows: 

1.  Ronald  H.  Gabriel,  Los  Angeles, 
CaUfomia;  to  acquire  approximately 
83.9  percent  of  the  voting  shares  of 
Garfield  Bank.  Montebello,  CaUfomia. 

Comments  on  this  application  must 
be  received  by  December  19, 1994. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  9, 1994. 
Baibara  R.  Lowrey. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-30796  Filed  12-14-94;  8:45  am) 
BILLMO  CODE  tHIMI-F 


become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
•  Reserve  Bank  indicated  for  that 
application  or  to  (he  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
appUcation  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  tiiis  application 
must  be  received  not  later  than  January 
9. 1995. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Simmer,  Vice  President)  411 
Locust  Sti-eet,  St.  Louis,  Missouri  63166: 

1.  Old  National  Bancorp,  Evansville, 
Indiana;  to  acquire  100  percent  of  the 
voting  shares  of  Oblong  Bancshares. 
Inc.,  Oblong,  Illinois,  and  thereby 
indirectly  acquire  The  First  National 
Bank  of  Oblong,  Oblong,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  9, 1994. 
Barbara  R.  Lowrey. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-30795  Filed  12-14-94;  8:45  am) 

WLUNC  COOE  621(M>1.f 


DEPARTMENT  OF  HEALTH  AND* 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 


Old  National  Bancorp;  Formation  of, 
Acquisition  by.  or  Merger  of  Bank 
Holding  Companies 

The  company  Usted  in  this  notice  has 
appUed  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Boards  Regulation  Y  (12  CFR  225.14)  to 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (OKI) 
has  made  final  findings  of  scientific 
misconduct  in  the  following  case: 

Gerald  Leisman,  Ph.D..  New  York 
Chiropractic  College:  The  Division  of 
Research  Investigations  (DRI)  of  the 
Office  of  Research  Integrity  (ORI) 
reviewed  an  investigation  conducted  by 
the  New  York  Chiropractic  College 
(NYCC)  into  possible  scientific 
misconduct  on  the  part  of  Gerald 
Leisman,  Ph.D..  formerly  Director  of 
Research  and  Institutes  at  NYCC.  ORI 
found  that  Dr.  Leisman  committed 
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sciantific  miacondact  by 
misrepresontiiig  bis  aosdemic 
credentials  and  profiassiaDal  experience 
and  awards  in  a  grant  application  (T32 
AR07S64-01A1)  for  Public  Health 
Service  (PHS)  research  hinds  submitted 
on  December  29, 1988.  Based  upon 
inforination  obtained  by  ORI  during  its 
oversight  review,  the  ORI  found  that  Dr. 
Leisman  falsely  claimed:  (1)  To  have 
earned  a  M.D.  degree  from  the 
University  of  Manchester  (Mandiester, 
England)  in  1972;  (2)  to  have  held  the 
position  of  Professor,  Neurology  and 
Biomedical  Engineering.  Harvard 
University  Medical  School  (June  1982  to 
January  1987);  and  (3)  to  have  been 
awarded  inventorship  or  oo- 
inventorship  of  thirteen  (13)  U.S. 
Patents.  Or.  Leisman  accepted  the  ORI 
findings  and  agreed  to  a  Voluntary 
Exclusion  agreement  under  which  he  is 
not  eligible  to  aoply  for  or  receive  any 
Federal  funds  u«  non-procurement 
transactions  {e.g.,  grants  and  co- 
operative agreements)  and  is  not  eligible 
to  contract  or  subcontract  with  any 
Federal  Govemmoit  Agency  for  a  three- 
year  period  beginning  November  28. 
1994  and  ending  November  27, 1997.  In 
addition.  Dr.  Leisman  is  prohibited  from 
serving  on  PHS  Advisory  Committees, 
Boards,  or  peer  review  groups  for  a 
three-year  period  beginning  November 
28, 1994  and  ending  November  27, 
1997. 

FOR  RffiTHER  MFORMA-nON  CONTACT: 
Director.  Division  of  Research 
Investigations.  Office  of  Research- 
Integrity.  301-443-5330. 
LybW.livaM.nii).. 
Director,  Office  of  Research  Integrity. 
(FR  Doc  94-30671  Filed  12-14-44;  8:45  am) 
BHXWQ  OOM  41M-17-M 


Food  and  Drug  Administration 
[Docket  No.  94fM)392] 

Fujisawa  USA,  Inc.;  Withdrawal  of 
Approval  of  a  New  Drug  Application; 
Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice.  correcti(m. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  November  3.  1994  (59  FR 
55120).  The  document  withdrew 
approval  of  a  new  drug  application 
(NDA)  held  by  Fujisawa  USA.  Inc.  The 
document  was  published  with  an 
inadxiertent  error.  This  document 
corrects  that  error. 
EFFECTIVE  DATE:  November  3.  1994. 


FOR  FURTHER  MFORMATKM  OCMTACT: 
Lajuana  D.  Call  well.  Office  of  Policy 
(HF-27).  Food  ind  Drag 
Administratioa ,  5600  Fishers  Luie. 
RockviUe.Kff>  (0857.301-443-2994. 
SUPPLEMENTAR1  INFORMATION:  In  FR  Doc. 
94-27317  app«  iring  on  page  55120  in 
the  Federal  Re  ;i8lar  of  Thursday, 
November  3, 1  94^e  following 
correction  is  m  ide: 
1.  On  page  551  iO.  in  the  first  column, 
in  the  fiiUi  pan  graph.  line  6,  the  word 
"Lyphomed"  i)  conected  to  read 
"Fujisawa". 

Dated:  Daoeml  er  9. 1994. 
Willian  K.  HiiU  art. 
Interim  Deputy  C  jmadsskmerfdrMicy. 
(FR  Doc  94-308  »  Hied  12-14-94;  8:45  am) 
aajjNQ  oooK  4i«oUi-f 
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Drug  Export;  AmpHcof^  Hepatitis  C 
Virus  (HCV)P^  Test 

AGENCY:  Food  snd  Drug  Administration, 
HHS. 

ACTION:  N( 

SUMMARY:  The  i='ood  and  Drug 
Administratioi .  (FDA)  is  announcing 
that  Roche  Mo  ecular  Systems.  Inc.  has 
filed  an  applic  ition  requesting  approval 
for  the  export  ( if  the  biological  product 
AmplicOTTM  H  ;v  PCR  Test  to  AnstraUa, 
Belgium.  Cans  la.  Deimiaik.  Federal    . 
Republic  of  Ge  rmany,  faelaDd,  Italy, 
Japan,  Loucemt  ouig,  the  Netherlands, 
Norway.  Portu  ;al,  Spain.  Sweden. 
Switzerland,  a  id  the  United  Kingdom. 
ADDRESSES:  Rolevant  information  cm 
this  applicatio  i  may  be  directed  to  the 
Dockets  Mana  >ement  Branch  (HFA- 
305).  Food  an(  Drug  Administration, 
rm.  1-23, 124!  0  Parklawn  Dr.. 
Rockville,  MD  20857.  and  to  the  contact 
person  identif  ed  below.  Any  future 
inquiries  amopming  the  export  of 

il  products  imder  the 

lendments  act  of  1986 

i  directed  to  the  contact 


htmum  bloli 
Drug  Export 
should  also 
person. 

FOR  FURTHER  II 
Frederick  W. 


FORMATION  CONTACT: 
lumenschein.  Center  for 
Biologies  Evaluation  and  Researt:h 
(HFM-660),  Food  and  Drug 
Administratio  1. 1401  Rockville  Pike, 
Rockville.  MD  20852-1448.  301-594- 
1070. 

SUPPLEMENTAL  Y  INFORMATION:  The  drug 
export  provisi  )ns  in  section  802  of  the 
Federal  Food.JDnig,  and  Cosmetic  act 
(the  act)  (21  UiS.C.  382)  provide  that 
FDA  may  appfove  applications  for  the 
export  of  biol<^gical  products  that  are 
not  currently  approved  in  the  United 
States.  Sectioi  a02(bK3)(B)  of  the  act 


sets  forth  the  requirements  Aat  must  be 
met  in  an  application  for  approval. 
Section  802(b)(3KC)  of  the  act  requires 
that  the  agmcy  review  the  application 
within  30  days  of  its  filing  to  determine 
whether  the  requirements  of  section 
802(b)(3)(B)  have  been  satisfied.  Section 
802(b)(3)(A)  of  the  act  requires  that  the 
agency  publish  a  notice  in  the  Federal 
Regislar  within  10  days  of  the  filing  of 
an  application  for  export  to  facilitate 
public  participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Rodie  Molectilar  Systems.  Inc.,  1080 
U.S.  Hwy.  202,  Brandiburg,  NJ  08876- 
1760,  has  filed  an  application  requesting 
approval  for  the  export  of  the  biological 
product  Amplicor"™  HCV  PCR  Test  to 
Australia,  Belgitma,  Canada,  Denmark, 
Federal  Republic  c^  Germany,  Ireland, 
Italy,  Japan,  Luxembourg,  the 
NethOTlands,  Norway,  Portugal,  Spain, 
Sweden,  Switzerland,  and  the  United 
Kingdom.  The  Amplicor^^  HCV  Test  is 
a  direct  DNA  Probe  test  that  utilizes  a 
nucleic  add  amplification  called 
Polymerase  Chain  Reaction  (PCR)  and 
nucleic  acid  hybridization  for  the 
detection  of  HCV  in  Htunan  senmi  and 
plasma.  The  application  was  received 
and  filed  in  the  Center  for  Biologies 
Evaluation  and  Research  on  November 
10, 1994.  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act 
Interested  persons  may  sidMnit  relevant 
information  cm  the  application  to  the 
Dockets  Management  Branch  (address 
above)  in  two  copies  (except  that 
individuals  may  submit  single  copies) 
and  identified  %vith  the  dodwt  number 
found  in  brackets  in  the  heading  of  this 
document.  These  submissions  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a  jn.  and  4  p  jn.,  Monday 
through  Friday. 

The  ageocy  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  December 
27, 1994,  and  to  provide  an  additional 
copy  of  the  submission  directly  to  the 
contact  person  identified  above,  to 
facilitate  consideraticm  of  die 
infcsmation  during  the  30-day  review 
period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  act 
(sec.  802  (21  U.S.C  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  November  30, 1994. 
James  C  Simmons, 

Acting  Director,  Office  ofCompIiance,  Center 
for  Biologies  Evaluation  and  Research. 
IFR  Doc.  94-30759  Filed  12-14-94;  8:45  ami 
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[Docket  No.  94iyM)402] 

Endosonics  Corp.;  Premarket  Approval 
of  the  Endosonics  OracieTM  Micro 
PTCA  Catheter 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annovmcing  its 
approval  of  the  appUcation  by 
Endosonics  Corp.,  Rancho  Cordova,  CA, 
for  premarket  approval,  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  of  the  Endosonics  Gracle'TM 
Micro  PTCA  Catheter  After  reviewing 
the  recommendation  of  the  Circulatory 
System  Devices  Panel.  FDA's  Center  for 
Devices  and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of 
September  30. 1994.  of  the  approval  of 
the  application. 

DATES:  Petitions  for  administrative 
review  by  January  17, 1995 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
C.  Astor.  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-443-8?43 

SUPPLEMENTARY  INFORMATION:  On 
December  26, 1991,  Endosonics  Corp.. 
3078-B  Prospect  Park  Dr  .  Rancho 
Cordova,  CA  95670,  submitted  to  CDRH 
an  application  for  premarket  approval  of 
the  Endosonics  Oracle"™  Micro  PTCA 
Catheter  The  device  is  a  percutaneous 
transluminal  coronary  angioplasty 
(PTCA)  dilatation  catheter  and  is 
indicated  for  use  in  patients  with 
coronary  artery  disease  who  are 
acceptable  candidates  for  coronary 
artery  bypass  graft  surgery,  and  who 
meet  one  of  the  following  selection 
criteria.  (1)  Single  vessel  atherosclerotic 
coronary  artery  disease  that  is  discrete 
and  accessible  to  a  dilatation  catheter; 
(2)  multiple  vessel  coronary  artery 
disease  under  certain  ciromistances; 
and  (3)  coronary  artery  disease  of  the 
native  coronary  arteries  and/or  coronary 
artery  bypass  grafts  of  some  patients 
who  have  previously  undergone 
coronary  artery  bypass  graft  surgery, 
who  have  recurrence  of  symptoms,  and 
progression  of  disease  or  stenosis  and 
closure  of  the  grafts. 

The  Endosonics  OracleTw  Micro 
PTCA  Catheter  is  further  indicated  for 


use  following  balloon  dilatation  as  an 
adjunct  to  conventional  angiographic 
procedures  to  provide:  (1)  An  image  of 
the  vessel  lumen  and  wall  stnictuies, 
and  (2)  dimensioiial  measurements  firom 
the  image. 

On  April  12. 1993.  the  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  reviewed  and 
recommended  disapproval  of  the 
application,  with  specific  requirements 
to  make  the  application  approvable.  The 
sponsor  has  submitted  the  required 
information.  On  September  30, 1994, 
CDRH  approved  the  application  by  a 
letter  to  the  appUcant  from  the  Director 
of  the  Office  of  Device  Evaluation. 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e{d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21 
CFR  10.33(b)).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  January  17, 1995,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 


and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  unoer  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  December  5, 1994. 
Joceph  A.  Levitt, 

Deputy  Director  for  RegulaUons  Policy.  Center 
for  Devices  and  Radielogical  Health. 
[FR  Doc.  94-30868  Filed  12-14-94;  8  45  am) 
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[Docket  No.  94M-0403] 

SCiMEO,  inc.;  Premarket  Approval  of 
the  SCIMED  Percutaneous 
Transluminal  Coronary  Angioplasty 
(PTCA)  Catheter  and  Corflo™ 
Hemoperfusion  Pump 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Scimed 
Life  Systems.  Inc..  Maple  Grove,  MN,  for 
premarket  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  the  SCIMED  Percutaneous 
Transluminal  Coronary  Angioplasty 
(PTCA)  Catheter  and  CorfloTw 
Hemoperfusion  Pump  These  devices 
are  to  be  manufactured  under  an 
agreement  with  Leocor  Inc..  Houston, 
TX,  which  has  authorized  Scimed  Life 
Systems,  Inc..  to  incorporate 
information  contained  in  its  approved 
premarket  approval  application  (PMA) 
and  related  supplements  for  the  Leocor 
PTCA  Catheter  and  CorfloTM 
Hemoperfusion  Pump  FDA's  Center  for 
Devices  and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of 
September  28. 1994,  of  the  approval  of 
the  application. 

DATES:  Petitions  for  administrative 
review  by  January  17.  1995 
ADDRESSES:  Written  requests  for  copies 
of  the  summar\'  of  safely  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr    Rockville;  MD 
20857 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  N.  Byrd.  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
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and  Drug  Administntion.  9200 
Corporate  SML,  RockviUe.  MD  20650. 
301-443-6243. 

SUrPLBCNTAflYINPOfMATION:  On 
Febmaiy  18, 1994,  Sdmed  life  Systems, 
Inc..  Ml^  Grove.  MN  S5311-3648. 
submitted  to  CDRH  an  application  far 
premarket  approval  of  the  SCa^fED 
PTCA  Catheter  and  CorfloTM 
Hemoperfusion  Pump.  These  devices 
are  indicated  for  PTCA  in  patients  witfi 
significant  coronary  artery  disease  who 
are  acceptable  candidates  for  coronaiy 
artery  bypass  graft  surgery  and  who 
meet  one  of  the  following  selection 
criteria.  (1)  Single  or  multiple  vessel 
atherosclerotic  coronary  artery  disease 
that  is  accessible  to  a  dilatation  catheter, 
or  (2)  coronary  artery  disease  of  the 
native  coronary  arteries  and/or  coronary 
artery  bypass  grafts  of  some  patients 
who  have  previously  undergone 
coronary  artery  bypass  graft  surgery  and 
who  have  recuirence  of  symptoms  and 
(a)  progression  of  diseese  or  (b)  stenosis 
and  closure  of  the  grafts.  Hemoperfusion 
can  be  indicated  by  the  physician  in 
patients  who  cannot  tolerate  the 
inflation  times  necessary  to  achieve  the 
desired  stenosis  reduction.  Intolerance 
to  inflation  is  demonstrated  by  angjiml 
pain  and/or  ST  segment  elevation,  and/ 
or  hemodynamic  instability  (systemic 
blood  pressure  drop)  {ind/or 
anhythmias.  The  application  includes 
authorization  from  Leocor,  Inc., 
Houston.  TX.  to  incorporate  information 
contained  in  its  approved  PMA  and 
related  supplements  for  the  SCIMED 
PTCA  Catheter  and  Corflo™ 
Hemoperfusion  Piunp.  In  accordance 
with  the  provisions  of  section  515(c)(2) 
of  the  act  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  this  PMA 
was  not  referred  to  the  Circulatory 
System  Devices  Panel,  an  FDA  advisory 
panel,  for  review  and  recommendation 
because  the  information  in  the  PMA 
substantially  duplicates  information 
previously  reviewed  by  thispanel. 

On  September  28, 1994.  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  die  act  (21  U.S  C 
360e(dK3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 


committee 
in  the  form 
recoasi( 
CFR  10.33(b| 
identify  the 
(hearing  OT 
committee) 


of  tlie  act.  far  administrative  review  of 
CDRU's  dedfion  to  q>pn>ve  this 
applicalioii.  i  I  petttioner  may  request 
either  e  fonn  d  heeimg  under  pert  12  (21 
CFR  pert  12}  if  IDA'S  administrative 
practices  an(  procedures  regulations  or 
a  review  of  tie  application  end  CDRH's 
action  by  an  |ndep«Klent  adviswy 

rts.  A  petition  is  to  be 
petition  fcR' 
in  und«§  10.33(b)  (21 
petitions  shall 
of  review  reqitested 
"  nt  advisory 
^ali  submit  wiUi  the 
petition  sapdorting  data  and 
information  mowing  that  there  is  a 
genuine  uid  substantial  issue  of 
material  fact  for  resolution  through 
administratitle  review  After  reviewing 
the  petition,  fDA  will  decide  whether  to 
grant  or  denV  the  petition  and  will 
public  a  not  ce  of  its  decision  in  the 
Federal  Segi  ter  If  FDA  grants  die 
petition,  the  i  lotice  will  state  the  issue 
to  be  review*  d,  the  form  of  review  to  be 
used,  the  per  tons  who  may  participate 
in  the  review  ,  the  time  and  place  x^ere 
the  review  w  11  occur,  and  other  details. 

Petitioaersanay,  at  any  time  on  or 
before  Janua^  17, 1995,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  cfpies  of  each  petition  and 
supporting  dsta  and  information, 
identified  wiih  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
dociunent.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.ni. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  imder  the 
Federal  Fooc^  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C  360e(d). 
360j(h)))  andiunder  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.101  and  redelegated  to  the 
Director.  Cener  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  Decefiber  5. 1994 
JOMph  A. 
Deputy  Direct^  fi 
for  Devices 
(PR  Doc.  94-34867 
BtLUNOCOOE 
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Health  Resources  and  Services 
AiltniiiislfaUi  w 

N^iceof  RUhg of  Annual  Raport  of 
Federal  Advl  M>ry  Gommittoo 

Notice  is  h  sr^y  given  that  pursuant 
to  section  1 3  bf  Public  Law  92-463.  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration's 
Federal  Advi  sory  Committee  has  been 
filed  with  tiu  Library  of  Quigress 


National  Advisory  Goandl  on  Nurse 
Education  and  Practice  Copies  are 
available  to  tiie  pubtic  for  inspection  at 
the  Library  of  Congress  Newspaper  and 
Qirrent  Periodical  Reading  Room,  Room 
1026,  Thomas  Jefferson  Building. 
Second  Street  and  Independence 
Avenue,  S.E.,  Washington.  DC.  Copies 
may  be  obtained  from:  R.  Margaret 
Truax.  Executive  Secretary.  National 
Advisory  Council  on  Nurse  Educati<m 
and  Practice,  Room  9-36,  Paridawn 
Building,  S600  Fisbers  Lane,  Rodkville. 
Maryland  20857,  Telephone  (301)  443- 
5788. 

Dated:  December  12, 1994 

laddeE-Baum. 

Advisory  Conuaittee  Management  Officer, 
HttSA. 

(FR  Doc  94-30870  Filed  12-14-94: 8:45  am) 
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Emergency  Medical  Services  fOr 
Children  Demonstration  Grants 

AGENCY:  Health  Resovuces  and  Services 
Administration  (HRSA).  PHS. 
ACTION:  Notice  of  availability  of  funds. 

StmUARY:  The  HRSA  in  collaboration 
with  the  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
announces  the  availability  of  fiscal  year 
(FY)  1995  funds  for  grants  auAorized 
under  section  1910  of  the  PHS  Act 
These  discretionary  grants  will  be  made 
to  States  or  accredited  sdiools  of 
medicine  to  support  projects  for  the 
expansion  and  improvement  of 
emergency  medical  services  for  children 
(EMSC).  Funds  appropriated  by  PubHc 
Law  103-112  will  be  used  for  this 
purpose.  Awards  made  under  the  EMSC 
program  authority  are  for  project 
periods  of  up  to  2  years.  Within  the 
HRSA,  ^4SC  grants  are  administered  by 
the  Maternal  and  Child  Heahh  Bureau 
(MCHB) 

The  NHTSA  participated  with  the 
MCHB  in  developing  program  priorities 
for  the  EMSC  program  for  FY  1995.  The 
NHTSA  will  share  the  Federal 
monitoring  responsibihties  for  EMSC 
awards  made  during  FY  1995  and  will 
continue  to  provide  ongoing  technical 
assistance  and  consultation  in  regard  to 
the  required  collaboration/linkages 
between  appUcants  and  their  High%vay 
Safety  Offices  and  Emogency  Medical 
Services  Agencies  for  the  State(s). 
Grantees  fonded  under  this  program  are 
expected  to  work  collaboratively  with 
the  State  trauma  S3rstems  planning  and 
development  projects  funded  by  daa 
Bureeu  of  Health  Resources 
Development.  HRSA,  and  the  State 
agency  or  agencies  administering  the 
Maternal  and  Child  Health  (MCH)  and 


the  Children  with  Special  Health  Care 
Needs  (CSHCN)  pro-ams  under  the 
Maternal  and  Child  Ifeahh  (MCH) 
Services  Blodc  Grant.  Title  V  of  the 
Social  Security  Act  (42  U.S.C  701). 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000.  a  PHS  led  naUonal  activity  for 
setting  priority  areas.  The  EMSC  grant 
program  will  directly  address  the 
Heehhy  Pec^le  2000  objectives  related 
to  emergency  medical  services  and 
trauma  systenis  linldag  prdioepital, 
hospital,  and  rehdnlitation  services  in 
order  to  prevent  trauma  deaths  and  • 
long-term  disability.  Potential 
appUcants  may  obbdn  a  copy  of  Healthy 
People  2000  (Full  Report:  Stock  No. 
017-001-00474-0)  or  Heahhy  Peopfe 
2000  (Summary  Repwt:  Stock  No.  017- 
001-00473-1)  through  the 
Supeiintendoit  of  Documents. 
.  Government  Printing  Office, 
Washington,  D.C  20402-9325 
(telephmie  202  783-3236). 

The  PHS  strmtgly  mcourages  all  grant 
recipients  to  provide  a  smoke-free 
work^ace  vad  pomota  the  ncm-use  of 
all  tobacco  products.  This  is  consistoit 
with  the  PHS  misBi<m  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 
ADOfiesscs:  Grant  applications  for 
Emeigetacy  Methcal  Services  fiar 
Children  Denumstration  Grants  (Revised 
PHS  fonn  #5161-1,  ap|m>ved  imder 
OMB  #0937-0189)  must  be  obtained 
from  and  sulmiitted  to:  Grants 
Management  Brandi.  Maternal  and 
Child  Health  Bureau,  Health  Resources 
and  Services  Administration.  Room  18- 
12.  Paridawn  Building.  5600  Fidiers 
Lane.  RodndUe.  Maryland  20657,  Attn: 
EMSC  telephone  301  443-1440. 
DATES:  The  appfication  deadline  date  is 
March  17, 1995.  Competing  applications 
will  be  considered  to  be  on  time  if  they 
are  either 

(1)  Received  cm  or  before  the  deadline 
date,  or 

(2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  Applicants  should 
request  a  legibly  dated  receipt  btm  a 
cmnmerdal  carrier  or  the  U.S.  Postal 
Service.  «■  obtain  a  legibly  dated  U.S. 
Postal  Sovice  postmark.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing. 

Late  competing  applications  or  those 
sent  to  an  address  other  than  specified 
in  the  A00MES8ES  section  will  be 
returned  to  the  applicant. 
FOR  FURTHER  INFORMATION:  Requests  Ux 
technical  or  programmatic  information 
should  be  directed  to  Jean  Athey,  ni.D., 
Division  of  Maternal,  Infant,  Child  and 


Adolescent  Health.  Matonal  and  Child 
Healdi  Bureau.  Health  Resources  and 
Services  Administration,  Room  18A-39, 
Parklawn  Building.  5600  Fishers  Lane. 
Rodcville.  Maryland  20857.  telephone 
301  443-4026.  Requests  for  tedmical  or 
programmatic  information  from  NHTSA 
should  be  directed  to  Garry  Criddle, 
RJ^  .  CDR.  USCG/USPHS.  Department 
of  Transportation.  NHTSA  EMS 
Division.  NTS-42, 400  7th  Sfreet  SW. 
Washington,  DC  20590.  telephone  202 
366-5440.  Requests  for  information 
concerning  business  management  issues 
should  be  directed  to:  Maria  Carter. 
Grants  Management  Specialist,  Grants 
Management  Branch,  Maternal  and 
Child  Health  Bureau,  Room,  18-12. 
Parklawn  Buildhig.  5600  Fishers  Lane, 
Rockville.  MD  20857.  tefephone  301 
443-1440. 

In  addition,  this  program  funds  two 
national  EMSC  resource  centers  that  are 
available  to  provide  tedmical  assistance 
and  suppOTt  to  applicants,  particularly 
in  the  arees  ofc  (i)  Understanding  EMSC 
terminology;  (2)  developing  a 
manageable  approach  to  EMSC 
implementaticm;  (3)  obtaining  local 
support  for  the  grant  application 
process;  (4)  fedlitating  development  of 
community  linkages  for  a  collaborative 
effort;  (5)  identi^hig  products  of 
previously-funded  EMSC  projects  of 
interest  to  potential  applicants;  and  (6) 
offering  advice  on  grant  writing. 
Apphcants  may  contact:  James  Seidel, 
M.D.,  ni.D..  or  Deborah  Henderson, 
R.N.,  M.A.,  National  EMSC  Remurce 
Alliance,  Researdi  and  Educaticm 
Institute.  HaiborAJCLA  Medical  Center, 
1001  West  Carson  Street,  Suite  S, 
Torrance.  CA  90502.  telephone  310 
328-0720;  or  Jane  BaU,  R.N.,  Dr.  PJI., 
EMSC  National  Resource  Center, 
Children's  National  Medical  Center, 
Emergency  Trauma  Services,  111 
Michigffli  Ave.,  N.W.,  Washington,  DC 
20010,  telephone  202  884-4927. 

SUPPI^MENTARY  MFORMATKM: 

Program  Backgroond  and  Objectives 

The  Emergency  Medical  Services  for 
Children  statute  (Section  1910  of  the 
PHS  Act.  as  amended)  establishes  a 
program  of  two-year  grants  to  States, 
through  a  State-designated  agency,  or  to 
an  accredited  medical  school  within  the 
State,  for  projects  for  the  expansion  and 
improvement  of  emergency  medical 
services  systems  for  children  who  need 
treatment  for  trauma  or  critical  illness. 
For  purposes  of  this  grant  program,  the 
term  "State"  includes  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Nmthem  Mariana 
Islands,  Guam.  Amoican  Samoa,  the 


Republic  of  Palau.  the  Republic  of  the 
Marshall  Islands,  and  the  Federated 
States  of  Micronesia  The  term  "school 
of  medicine"  is  defined  as  having  the 
same  meaning  as  set  forth  in  Section 
799(1  )(A)  of  the  PHS  Act  (42  U.S.C. 
295p{l)(A)).  "Accredited"  in  this 
context  has  the  same  meaning  as  set 
forth  in  section  799(1)(E)  of  the  PHS  Act 
(42  U.S.C  295p(l)(E)).  It  is  the  intent  of 
this  grant  program  to  stimulate  further 
development  or  e]q>ansion  of  ongoing 
efforts  in  the  Sutes  to  reduce  the 

problems  of  li£s-threatening  pediatric 
trauma  and  critical  iUness.  The 
Departmoit  does  not  intend  to  award 
grants  which  would  duplicate  grants 
previously  funded  under  the  Emergency 
Medical  Services  Systems  Act  of  1972  or 
wdiich  would  be  used  simply  to  increase 
the  availability  of  emergency  medical 
services  funds  allotted  to  the  Sute 
imder  the  Preventive  Health  Services 
Block  Grant 

FnidiiigCalesorfee 

There  will  be  four  categories  of 
competition  for  funding  5iis  year  State 
planning  grants,  State  systems  grants. 
targeted  issue  grants,  and  cooperative 
agreements.  States  may  apply  for  a  grant 
in  only  one  of  the  first  two  categories, 
but  are  not  restricted  in  applying  for  the 
last  tMTO  categories.  The  table  induded 
in  this  notice  indudes  a  breakdown  of 
the  numbtt  of  a%vards.  estimated 
amounts  available,  and  the  project 
period  fior  each  of  the  above  categories. 

Category  (1):  State  banning  Grants 

Planning  grants  are  intended  for 
States  that  have  never  received  an 
EMSC  grant  and  that  are  not  at  a  stage 
of  readiness  to  initiate  a  foil-scale 
implementation  project.  States  (or 
medical  schools  within  those  States) 
that  have  not  received  prior  EMSC 
implementation  grants  are  the  only 
applicants  eligible  for  this  category. 
Planning  grants  are  designed  to  enable 
a  State  to  assess  needs  and  develop  a 
strategy  to  begin  to  address  those  needs. 
Funds  may  be  used  to  hire  staff  to  assist 
in  the  assessment  of  EMSC  needs  of  the 
State;  obtain  technical  assistance  from 
national,  State,  regional  or  local 
resources;  help  formulate  a  State  plan 
for  the  integration  of  EMSC  services  into 
the  existing  State  EMS  plan,  and  plan  a 
more  comprehensive  grant  proposal 
based  upon  a  needs  assessment 
performed  during  the  planning  grant 
project  period.  A  comprehensive 
approach,  addressing  physical, 
psychological,  and  social  aspects  of 
EMSC  along  the  continuum  of  care, 
should  be  reflected.  An  ongoing 
working  relationship  with  Federal 
EMSC  program  stafl'  and  resource  center 


64672 


Federal  Reeister  /  Vol.  59.  No.  24    /  Thursdav.  December  15.  1QQ4  /  Nntire.): 


.1    n s_. 


64672 


staff,  beginning  with  the  initiation  of  a 
planning  grant  application,  is  strongly 
encouraged  Bud^  requests  in  this 
category  should  not  exceed  $50,000. 
The  project  period  is  for  one  year  only, 
with  no  renewal. 

Category  (2):  State  Systems  Grants 

This  category  of  grants  has  two 
subcategories:  implementation  grants 
and  system  enhancement  grants.  For 
both  subcategories,  proposals  are  sought 
which  include  strategies  and/or  models 
to  ensure  that  pediatric  emergency  care 
is  family  centered.  "Family-centered" 
includes  the  following  key  elements  of 
care:  maximum  possible  involvement  of 
families  in  all  phases  of  the  EMSC 
continuum  of  care;  clear  and  continuous 
communication  between  family 
members  and  the  emergency  care  team; 
attention  to  the  psychosocial  needs  of 
all  family  members;  cultural 
competence  of  providers;  consiuner 
(parental)  involvement  in  planning  and 
needs  assessment;  organizational 
support  for  the  formation  of  parent 
advocacy  groups;  and  ongoing 
partnerships  with  such  groups 

Subcategory  (A):  Implementation  Grants 

Implementation  grants  will  improve 
the  capacity  of  a  State's  Emergency 
Medical  Services  system  to  address  the 
particular  needs  of  children. 
Implementation  grants  are  used  to  assist 
States  in  integrating  research-based 
knowledge  and  state-of-the-art  systems 
development  approaches  into  the 
existing  State  EMS/trauma,  MCH  and 
CSHCN  systems,  using  the  experience 
and  products  of  previous  EMSC 
grantees.  The  program  components  of 
these  grants  should  reflect  Uie  goals  of 
the  draft  MCHB/NHTSA  Five  Year  Flan 
for  EMSC.  This  plan  outlines  the 
direction  of  the  EMSC  program  and 
identifies  specific  objectives  for  the 
program  (a  list  of  these  goals  and 
objectives  will  be  included  with  the 
application  kit).  It  builds  on  the  1993 
Report  for  EMSC  conducted  by  a  blue- 
ribbon  Institute  of  Medicine  panel.  The 
range  of  funding  for  these  grants  is 
anticipated  to  be  S200,000  to  $250,000 
per  award  for  each  twelve  month  budget 
period.  Project  periods  are  up  to  two 
years.  Up  to  six  grants  will  be  awarded. 
For  this  competition,  we  intend  to  fund 
applications  from  States  (and  medical 
schools  within  those  States)  that  have 
not  as  yet  received  support,  or  that  have 
received  only  partial  support  under  this 
program  as  part  of  a  regional  alliance. 
This  means  that  approved  applications 
from  States  (and  medical  schools  within 
those  States)  with  no  or  very  limited 
prior  EMSC  program  support  will  be 
funded  before  approved  applications 


from  outside  th  s  group.  Applications 
will  not  be  acce  )ted  for  both  planning 
grants  and  imp^mentation  grants 
simultaneously  {from  the  same  State 

Subcategory  (Bt  System  Enhancement 
Grants  1 

Syistem  enhancement  grants  will  fund 
activities  that  represent  the  next  logical 
step  or  steps  to  fake  in  institutionalizing 
EMSC  activities!  within  the  State  EMS/ 
traiuna.  MCH  aftd  CSHCN  systems  and 
achieving  progi^  goals  outlined  in  this 
announcement.  The  program 
comfranents  of  hese  grants  should 
reflect  the  goals  and  objectives  of  the 
draft  MCHB/NF  TSA  Five  Year  Plan  for 
EMSC.  For  exao  iple,  funding  might  be 
used  to  improvi  linkages  between  local 
and  regional  or  State  agencies,  to 
develop  pediati  c  standards  for  a  region, 
or  to  assure  effe  :tive  field  triage  of  die 
child  in  physia  1  or  emotional  crisis  to 
appropriate  faclities  and/or  other 
resources.  Actiwties  implemented 
under  prior  EMSC  program  funding  but 
not  completed  or  made  self-sustaining 
during  the  original  implementation 
project  period  will  not  be  considered 
suitable.  States  jhat  have  previously 
received  EMSCpmds  may  apply  for  a 
system  enhance  ment  grant,  as  long  as 
they  will  not  all  o  be  receiving 
continuation  fu  iding  for  a  State 
Systems  grant  during  the  project  period 
of  the  systems  aihancement  grant.  The 
range  of  funding  for  these  grants  is 
anticipated  to  b$  $100,000  to  $150,000 
for  the  first  yeai.  with  grants  of  up  to 
$100,000  for  th(  I  second  year. 

Category  (3):  Tc  rgeted  Issues  Grants 

The  third  fun  ling  category  is  that  of 
targeted  issues  |  grants  on  topics  of 
importance  to^SC.  These  grants  are 
intended  to  adqress  specific,  focused 
issues  related  td  the  development  of 
EMSC  capacity,  with  the  potential  to 
serve  as  nation!  1  or  regional  models. 
Proposals  in  thip  category  must  have  a 
well  conceived  pnethoidology  to  evaluate 
the  impact  of  tl^  activity.  The  Director 
of  the  Maternal  jand  Child  Health 
Bureau  (MCHBj  will  judge  the 
acceptability  ofjprojects  proposed  in 
this  category.  Ptospective  applicants  are 
urged  to  contacj  EMSC  program  staff 
of  submitting  their 
ms,  so  that  the  work  of 
ment  can  be  avoided  if 
ject  is  judged  to  be 
inappropriate  f4r  submission  in  this 
category. 

Applications  kre  sought  which  will 
assist  in  meeting  the  objectives 
idenUfied  in  th#  draft  MCHB/NHTSA 
Five  Year  Plan  for  EMSC.  Proposals 
should  included  justification  that 


Pedaral  Rggjater  /  Vol.  59.  Na  240  /  Thursday.  December  15.  1994  /  Notices 


well  in  advanci 
formal  applica 
proposal  devel 
the  proposed  p; 


UMI 


clearly  links  the  activities  in  the 
application  with  the  plan's  objectives. 
Up  to  five  grants  will  be  awarded  in 
Category  (3).  States  that  have  received 
EMSC  fimding  as  well  as  those  that  have 
never  received  EMSC  funding  may 
compete  in  this  category  A  total  of 
$450,000  is  allocated  for  this  category 
for  FY  1995.  It  is  anticipated  that  the 
funding  range  will  be  $50,000  to 
$125,000  per  award.  Project  periods  are 
up  to  two  years. 

Category  (4):  Resource  Capacity 
Cooperative  Agreements 

Up  to  two  resource  centers  will  be 
supported  through  cooperative 
agreements  imder  this  funding  category 
These  resource  centers  are  intended  to 
provide  assistance  in  two  areas:  data  use 
and  linkage;  and  economics  and  health 
insurance/HMO  issues.  A  total  of 
$300,000  is  allocated  for  this  category 
for  FY  1995.  Project  periods  are  up  to 
two  years. 

Area  (A):  Data  Use  and  Linkage 
Cooperative  Agreement  Proposals  are 
sought  which  assist  States  to  identify, 
model,  and  organize  data  (including 
difiierent  data  sets)  so  that  outcomes  for 
children  and  adolescents  can  be 
assessed  in  relation  to  various 
dependent  variables.  For  example. 
States  and  grantees  may  want  to  link 
pre-hospital,  emergency  department, 
and  hospital  discharge  data  sets  to 
identify  problems  in  service  delivery 
and  the  implications  of  these  problems 
for  treatment.  Or,  emergency 
department  and  pre-hospital  data  may 
be  compared  to  determine  use  of  pre- 
hospital transport  by  children  or  to 
assess  injury  morbidity  in  a  community. 
Special  activities  of  this  center  will 
include  the  following:  (1)  Identification 
of  data  sets  for  EMS  5iat  are  currently 
available  or  under  development  (e.g.. 
trauma  registries,  pre-hospital  data  sets, 
hospital  discharge  data,  etc.);  (2) 
identification  of  States  that  have 
adopted  the  Uniform  Pre-Hospital  EMS 
Minimum  Data  Set  developed  by 
NHTSA  as  well  as  other  data  sets  and 
that  use  them  to  evaluate  EMSC;  (3) 
technical  assistance  to  grantees  and 
others  in  data  systems  management  and 
linkage  related  to  EMSC;  (4)  special 
statistical  analyses  on  EMSC  issues;  (5) 
collaboration  with  national  groups, 
including  Federal  agencies,  in  national 
data  development  planning  to  ensure 
inclusion  of  pediatric-related  data 
elements,  including  those  responsive  to 
the  special  cultiiral  and  linguistic  needs 
of  specific  populations.  Plains  for 
technical  assistance  to  State  systems 
grantees  are  a  particularly  critical 
component  for  proposals  in  this 
category. 
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Area  (B):  Economics  md  Health 

iMurance/HMO  Cooperative  Agreement 
Proposals  are  sought  whidi  identify 
methods  of  providing  tedmical 
assistance  to  States  and  to  EMSC 
grantees  cm  benefit/cost  analyses, 
particularly  those  related  to  treatment 
and  S3r8tem8  development  issues 
affected  by  heahh  insurer.  HMO.  and 
Federal  at  State  Medicaid  decisions, 
policies  and  protocols.  Also  important 
are  analyses  Df  how  changes  in 
insurance.  HMO.  or  Medicaid  poKdes 
may  affect  pediatric  emergency  care, 
and  analyses  of  the  impact  on  pediatric 
eineigency  care  of  diflering 
reimbursement  poUdes  in  contiguous 
jurisdictions. 

In  addition  to  monitoring  and 
technical  assistance.  Federal 
involvement  wiU  indude  the  following: 

Emergency  Mewcal  Services 


^Making  available  the  services  of 

experienced  MCHB  personnel  as 

participants  in  the  planning  and 

development  of  all  phases  of  the 

project. 
— Partidpation.  as  appropriate,  in  any 

oonferaaces  and  meetings  conducted 

during  the  period  of  the  cooperative 

agreement. 
—Review,  approval,  and 

implementation  of  procedures  to  be 

established  for  accomplishing  the 

scope  of  work. 
— Assistance  and  referral  in  the 

establishment  of  Federal  interagency 

contacts  that  may  be  needed  to  carry 

out  the  project  and  assisting  MCHB 

dissemination  and  program 

communication  goals. 
—Partidpation  in  3ie  dissemination  of 

project  produds. 

FOR  CHILDREN  GRA^fTS.  FY  1995  AWARD.  FUNDING.  AND  PROJECT  PERKX) 
INFORMATION 


If  time  permits,  comments  from  the 
public  will  be  accepted  on  the 
categories,  priorities,  and  preferences 
described  above.  Any  comments  which 
members  of  the  pubhc  wish  to  make 
should  be  submitted  to:  Chief.  Grants 
Muiagement  Branch,  at  the  address  in 
the  ADDRESSES  section. 

Availability  of  Funds 

Approximately  $10,000,000  is 
available  for  grants  under  the  EMSC 
program,  of  which  approximately 
$3,050,000  will  be  used  for  new  grants 
Of  this  total,  the  distribution  of  funds 
for  new  grants  in  FY  1995  is  antidpated 
to  be  as  follows: 


Category 


(1)  State  Planning 

(2)  Stale  Syslame:  '  "■"■  "*" "" 

(A)  Imptoi I wntatM  i „._ 

(B)  System  Enhancement .™Z! "  

(3)  Targeted  Issues „       "Z       

(4)  Resource  Capedty ZZ^Z"""""Z 

*AI  grant  amounts  in  this  notica  include  indirect  costs. 


Max.  Na 

of 
awards* 


Est 
amounts 

availat)te* 


$200,000 

1.500.000 
600.000 
450.000 
300.000 


Proiect 
period 


1  year 

2  years. 
2  years. 
2  years. 
2  years. 


^»eci«l  Concerns 

The  MCHB  places  spedal  emphasis 
on  improving  service  delivery  to 
children  from  culturally  identifiable 
populations  who  have  been 
disproportionately  aKaded  by  barriers 
to  accessible  care.  This  means  that 
EMSC  projects  are  expeded  to  serve  and 
appropriately  involve  in  projed 
activities  members  of  ethnoctilturally 
distind  groups.  unl«s  then  are 
compelling  programmatic  or  other 
justifications  for  not  doing  so.  The 
MCHB's  intent  is  to  ensure  that  projed 
outcomes  are  of  benefit  to  culturally 
distind  populations  and  to  ensure  that 
the  broadest  possible  representation  of 
culturally  distinct  and  historically 
under-represented  groups  is  supported 
through  programs  and  projects 
sponsored  by  the  MCHB.  This  same 
special  emphasis  applies  to  improving 
service  delivery  to  children  with  spedal 
health  care  needs. 

Pn^t  Review  and  Funding 

The  Department  will  review 
applications  in  the  preceding  funding 
categories  as  competing  applications 
and  will  fund  t^iose  which,  in  the 
Departmen's  view,  are  consistent  with 


the  statutory  purpose  of  the  program, 
with  particular  attention  to  children 
from  culturally  distind  populations  and 
children  with  spedal  health  care  needs; 

and  that  best  meet  the  purposes  of  the 
EMSC  program  and  address 
achievement  of  applicable  Healthy 
People  2000  objectives  related  to 
emergency  medical  services  and  trauma 
systems. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria. 

•  For  Category  (1)  State  Planning 
Grants: 

—Evidence  of  the  State's  commitment  to 

improve  pediatric  emergency  care 

services  and  to  continue  with  EMSC 

program  implementation. 
— The  adequacy  of  the  applicant's 

proposed  method  to  identify  problems 

and  condurt  a  needs  assessment 
— Evidence  of  the  applicant's 

understanding  of  obstacles  to  EMSC 

adivity  in  the  past,  and  the 

completeness  of  proposed  strategies  to 

overcome  these  obstacles. 
—The  adequacy  of  the  applicant's 

proposed  planning  process  for 

improving  EMSC 


—The  soundness  of  the  methods  the 
applicant  will  use  to:  (1)  Recruit. 
select  and  assemble  appropriate 
partidpante.  induding  minorities, 
with  demonstrated  expertise  and 
experience  in  EMS;  trauma  systems, 
child  health  issues;  and  emergency 
care  for  children:  and  (2)  obtain  input 
from  potential  consimiers  {e.g., 
famihes)  of  a  State  EMSC  plan. 

— Reasonableness  of  the  proposed 
budget,  soundness  of  the 
arrangements  for  fiscal  management, 
effectiveness  of  use  of  personnel,  and 
likelihood  of  projed  completion 
within  the  proposed  grant  period 

•  For  Cat^ories  (2)  State  Systems 
Grants,  and  (3)  Targeted  Issues  Grants 

— ^The  adequacy  of  the  appHcanfs 
understanding  of  the  problem  of 
pediatric  trauma  and  critical  illness  m 
the  grant  locale,  including  the  special 
problems  of  (a)  children  with  special 
health  care  needs  (CSHCN)  and  their 
families;  and  (b)  minority  children 
and  families  (including  Native 
Americans.  Native  Hawaiians.  and 
Alaska  Natives). 

— The  appropriateness  of  projed 
objedives  and  outcomes  in  relation  to 
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the  specific  nature  of  the  problems 
identified  by  the  applicant. 

— ^In  relation  to  the  state  of  the  art.  the 
soundness,  appropriateness, 
comprehensiveness,  cost 
efiiectiveness,  and  responsiveness  of 
the  proposed  methodology  for 
achieving  project  goals  and  outcome 
objectives. 

— ^The  soundness  of  the  plan  for 
evaluating  progress  in  achieving 
project  objectives  and  outcomes. 

— Reasonableness  of  the  proposed 
budget,  soimdness  of  the 
arrangements  for  fiscal  management, 
effectiveness  of  use  of  personnel,  and 
likelihood  of  project  completion 
within  the  proposed  grant  period. 

— ^The  extent  to  which  the  applicant  will 
employ  products  and  expertise  of 
EMSC  programs  from  other  States, 
especially  of  current  and  former 
grantees  of  the  Federal  EMSC 
program. 

—The  extent  to  which  the  project  gives 
special  emphasis  to  the  issues 
identified  in  the  Special  Concerns 
section  of  this  notice. 
•  For  Category  (2)  State  Systems 

Grants  only,  the  following  additional 

criteria: 

— ^The  adequacy  with  which  the 
applicant  addresses 
institutionalization  of  the  proposed 
project. 

— ^The  extent  to  which  the  applicant 
demonstrates  collaboration  and 
coordination  with  any  trauma  care 
systems  implementation  plan  funded 
by  HRSA. 

— ^The  extent  to  which  the  applicant 
demonstrates  the  involvement  and 
participation  of  consumers  [e.g.. 
families)  and  parent  advocacy  groups 
in  planning,  needs  assessment,  and 
project  implementation. 

— ^The  extent  to  which  the  applicant 
demonstrates  a  multi-disciplinary 
approach  to  EMSC  system 
development,  including  providers  at 
all  levels  (e.g.,  physicians,  nurses, 
emergency  medical  technicians,  social 
workers  and  others  appropriate  to 
project  activities). 

—Evidence  that  the  applicant  will 
collaborate  and  coordinate  with  other 
participants  in  the  EMSC  continuum. 
e.g.,  the  State  Emergency  Medical 
Services  agency;  the  State  MCH/ 
CSHCN  agency  or  agencies;  the  State 
Highway  Safety  Office;  other  relevant 
State  agencies:  tribal  nations:  state 
and  local  professional  organizations; 
private  sector  voluntary  organizations; 
business  organizations,  hospital 
organizations;  and  any  other  ongoing 
federally-funded  projects  in  EMS. 
mjury  prevention,  and  rural  health 


of  the  proposed  project 
MCHB/NHTSA  Five  Year 


— Adequacy  of  he  applicant's  plan  to 
integrate  pediatric  emergency  care 
into  the  primery  care  delivery  system. 
For  Category  (3)  Targeted  Issues 

Grants  only,  thi  i  following  additional 

criteria: 

— ^The  relevancp 
to  the  draft 
Plan  for  EMdZ. 

•  For  Catego  y  (4)  Resource  Capacity 

Cooperative  Ayieements: 

— ^The  adequacy  of  the  applicant's 
understanding  of  the  issues  being 
addressed  in  (he  proposal,  including 
knowledge  o|  and  experience  with 
strategies  to  ( vercome  identified 
problems  as  ^  veil  as  familiarity  and 
experience  vi  ith  the  MCH  Block 
Grant. 

— ^The  appropri  iteness  of  project 
objectives  an  1  outcomes  in  relation  to 
the  specific  n  ature  of  the  problems 
identified  by  the  applicant. 

— ^The  soundne  ».  appropriateness, 
comprehensi  i^eness,  cost  effectiveness 
and  responsi  reness  of  the  proposed 
methodology  for  achieving  project 
goals  and  oul  come  objectives. 

— The  extent  ta  which  the  proposed 
resources  aro  necessary  and  sufficient 
for  project  aoivities. 

— ^The  soundness  of  the  plan  for 
evaluating  pflogress  in  achieving 
project  objec  ives  and  outcomes. 

— ^The  reasonal  leness  of  the  proposed 
budget,  soun  hiess  of  the 
arrangement!  for  fiscal  management, 
effectiveness  of  use  of  personnel,  and 
likelihood  of  project  completion 
within  the  pi  oposed  grant  period. 

— ^The  extent  to  which  the  appUcant  is 
capable  of  su  ;:cessfully  carrying  out 
the  project,  p  articularly.  the 
qualification!  of  proposed  staff. 

— The  extent  to  which  the  project  gives 
special  empb  asis  to  the  issues 
identified  in  the  Special  Concerns 
section  of  thi  s  notice. 

— ^The  soundne  ss  of  the  applicant's  plan 
for  linking  ai  d  coordinating  with  the 
other  EMSC :  esource  centers. 

Eligible  Applic  ints 

Application*  for  funding  will  be 
accepted  from  States  and  accredited 
schools  of  medicine.  Applications 
which  involve  more  than  a  single  State 
will  also  be  acoepted.  In  developing  the 
proposed  project,  applicants  must  seek 
the  participati(xi  and  support  of  local  or 
regional  traumi  centers  and  other , 
interested  entiaes  within  the  State,  such 
as  local  government  and  health  and 
medical  organitations  in  the  private 
sector.  If  the  apjplicant  is  a  school  of 
medicine,  the  application  must  be 
endorsed  by  thj  State.  The  State's 
endorsement  must  acknowledge  that  the 


applicant  has  consulted  with  the  State 
and  that  the  State  is  a  participant  in  the 
proposed  project. 

miy  State  (or  medical  school  within 
that  State)  may  apply  for  any  category 
or  subcategory  of  grant,  subject  to  the 
following  considerations  based  on 
equitable  geographic  distribution  of 
EMSC  funds,  differences  in  purpose 
among  EMSC  giant  categories,  and 
variation  among  States  in  EMSC ' 
program  progress: 

•  For  Category  (t)  Planning  Grants, 
States  (or  medical  schools  within  those 
States)  that  have  received  prior  EMSC 
implementation  grants  may  not  apply 
for  planning  grants. 

•  For  Category  (2)(A)  Implementation 
Grants.  appHcations  &t)m  States  (and 
medical  schools  within  those  States) 
that  have  not  previously  received  EMSC 
program  funds,  or  that  have  received 
only  partial  support  imder  this  program 
as  part  of  a  regional  alliance,  will 
receive  preference  for  funding  in  this 
subcategory.  This  means  that  approved 
applications  bom  States  (and  medical 
schools  within  those  States)  with  no  or 
very  limited  prior  EMSC  program 
support  will  be  funded  ahead  of 
approved  apphcations  from  outside  this 
group. 

•  For  Category  (2)(B)  System 
Enhancement  Grants.  States  (and 
medical  schools  within  States)  that  have 
previously  received  EMSC  funds  may 
apply  for  a  system  enhancement  grant, 
as  long  as  they  will  not  also  be  receiving 
continuation  funding  for  a  State 
Systems  Grant  during  the  project  period 
of  the  systems  enhancement  grant. 
States  that  have  not  previously  received 
EMSC  funds  are  advised  to  apply  first 
for  planning  or  implementation  category 
funds. 

•  For  Category  (3)  Targeted  Issues 
Grants,  eligibility  is  not  affected  by 
receipt  of  other  EMSC  funding. 

•  For  Category  (4)  Resource  Capacity  • 
Cooperative  Agreements,  eligibility  is 
not  affected  by  receipt  of  other  EMSC 
funding; 

Applications  will  not  be  considered 
for  both  Category  (1)  State  Planning 
Grants  and  Category  (2)(A1 
Implementation  Grants  simultaneously 
from  the  same  State.  Funding  of  an 
application  for  a  planning  grant  or  for  a 
State  Implementation  Grant  bars  a  State 
from  future  competitions  for  that 
category  or  subcategory.  Although 
funding  of  a  Category  (3)  Targeted  Issue^ 
Grant  does  not  preclude  a  State  (or 
medical  school)  from  applying  for  other 
categories  of  EMSC  funding,  applicants 
should  take  care  to  avoid  overlap  in 
proposed  project  activities  and 
associated  Federal  support  for  the 
vseparate  categories. 


Allowable  Costs 

The  MCHB  may  support  reasonable 
and  necessary  costs  of  EMSC 
Demonstration  Grant  projects  within  the 
scope  of  approved  projects.  Allowable 
costs  may  include  salaries,  equipment 
and  supplies,  travel,  contracts, 
consultants,  and  others,  as  well  as 
indirect  costs.  The  MCHB  adheres  to 
administrative  standards  reflected  in  the 
Code  of  Federal  Regulations,  45  CFR 
Part  92  and  45  CFR  Part  74. 

Public  Health  Systrai  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements 
(approved  under  OMB  No.  0937-0195). 
Under  these  requirements,  commimity- 
based  nongovernmental  applicants  must 
prepare  and  submit  a  PubUc  Health 
System  hnpact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
apphcations  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions.  Community- 
based  non-governmental  applicants  are 
required  to  submit  the  following 
information  to  the  head  of  the     • 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 

(a)  a  copy  of  the  face  page  of  the 
application  (SF  424). 

(b)  a  summary  of  the  project  (PHSIS). 
not  to  exceed  one  page,  which  provides: 

(1)  a  description  of  the  population  to 
be  served. 

(2)  a  summary  of  the  services  to  be 
provided. 

(3)  a  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

Executive  Order  12372 

This  program  has  been  determined  to 
be  a  program  which  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
45  CFR  Part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  apphcations  from 
wldiin  their  States  for  assistance  under 
certain  Federal  programs.  TTie 
application  packages  to  be  made 
available  under  this  notice  will  contain 
a  listing  of  States  which  have  chosen  to 
set  up  such  a  review  system  and  will 
provide  a  single  point  of  contact  (SPOC) 
in  the  States  for  review  Applicants 
(other  than  fiBderally-rec(^zed  hidian 
tribal  governments)  should  contact  their 


State  SPOCs  as  early  as  possible  to  alert 
them  to  the  prospective  applications 
and  receive  any  necessary  instructions 
on  the  State  process.  For  proposed 
projects  serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  appUcation  deadline  for 
new  and  competing  awards.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date.  (See  Part  148. 
Intergovernmental  Review  of  PHS 
Programs  under  ExecuUve  Order  12372 
and  45  CFR  Part  100  for  a  description 
of  the  review  process  and  requirements). 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  is  93  127 

Dated.  December  9, 1994 
Giro  V.  Sumaya, 
Administrator 
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Funds  Available 


Rural  Health  Services  Outreach  Grant 
Program 

AOENCY:  Health  Resources  and  Services 

Administration.  PHS. 

ACnow;  Notice  of  availabiUty  of  ftmds. 


SUMMARY:  The  Office  of  Rural  Health 
Pohcy,  Health  Resources  and  Swvices 
Administration  (HRSA).  announces  that 
applications  are  being  accepted  for 
Rural  Health  Services  Outreach 
Demonstration  Grants  to  expand  or 
enhance  the  availability  of  essential 
health  services  in  rural  areas.  Awards 
will  be  made  frtim  funds  appropriated 
under  Pubhc  Law  103-333  (HHS 
Appropriation  Act  for  FY  1995).  Grants 
for  these  projects  are  authorized  under 
Section  301  of  the  PubUc  Health  Service 
Act. 

National  Health  ObleGtives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
conunitted  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Rural  Health  Services 
Outreach  program  is  related  to  the 
priority  areas  for  health  promotion, 
health  protection  and  preventive 
services.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
C)  or  Healthy  People  2000  (Summary 
Report:  Stock  No.  017-00l-O0473t-l) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington.  D.C.  20402-9325 
(Telephone  (202)  783-3238). 


Appropriations  for  FY  1995  included 
$27.2  million  to  support  Rural  Health 
Outreach  Services  grants  Of  this 
amount,  it  is  anticipated  that  $5  million 
will  be  available  to  support  new 
projects.  The  Office  of  Rural  Health 
PoUcy  expects  to  make  approximately 
20-25  new  awards  in  Fiscal  Year  1995 
The  budget  period  for  new  projects  will 
begin  September  1, 1995 

hidividual  grant  awards  under  this 
notice  will  be  limited  to  a  total  amount 
of  $300,000  (direct  and  indirect  costs) 
per  year.  Applications  for  smaller 
amounts  are  encouraged  Applicants 
may  propose  project  periods  for  up  to 
three  years  It  is  expected  that  the 
average  grant  award  will  be 
approximately  $180,000  for  the  first 
year.  However,  applicants  are  advised 
that  continued  funding  of  grants  beyond 
the  one  year  period  covered  by  this 
announcement  is  contingent  upon  the 
appropriation  of  funds  for  the  program 
and  assessment  of  grantee  performance 
No  project  will  be  supported  for  more 
than  three  years. 

DATES:  Apphcations  for  .the  program 
must  be  received  by  the  close  of 
business  on  March  15. 1995.  Completed 
applications  must  be  sent  to  The  Grants 
Management  Officer,  do  Global 
Exchange,  hic.  7910  Woodmont 
Avenue.  Suite  400.  Bethesda.  Mar\'land 
20814. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 
(1)  received  on  or  before  the  deadline 
date;  or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  Applicants  must 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  in  Ueu  of  a  postmark.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 
Late  apphcations  will  be  returned  to  the 
sender. 

The  standard  appUcation  form  and 
general  instructions  for  completing 
apphcations  (Form  PHS-5161-l,  OMB 
«0937-0189)  have  been  approved  by  the 
Office  of  Management  and  Budget.  To 
receive  a  grant  appUcation  kit,  contact 
The  Grants  Management  Office,  c/o 
Global  Exchange,  fac.  7910  Woodmont 
Avenue.  Suite  400,  Bethesda.  Maryland 
20814  or.  in  the  contiguous  U.S.,  call  1- 
800/784-0345.  Hawaii.  Alaska,  Puerto 
Rico,  the  Northern  Mariana  Islands,  the 
Viigin  Islands,  Guam,  American  Samoa, 
the  Compact  of  Free  Association 
Jurisdictions  of  the  RepubUc  of  the 
Marshall  Islands,  the  Republic  of  Paiau. 
and  the  Federated  States  of  Micronesia 
should  call  301/656-3100  COLLECT 
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FCR  FuimcR  MFonMA-noN  contact: 
bkfonurtian  or  taGfanical  anistanos ' 
reguding  business,  budgat.  or  fiscal 
issues  should  bo  difectad  to  the  Office 
of  Grants  Management.  Bureau  of 
Primary  Heahh  Caie.  Health  Resources 
and  Services  Administratioii.  4350  East 
West  Highway.  11th  Floor.  Bethesda. 
Maryland  20814.  301/594-4260. 
Requests  for  technical  or  programmatic 
information  on  this  announcement 
should  be  directed  to  Eileen  Holloran, 
Office  of  Rural  Health  Policy.  Room  »- 
OS,  Paridawn  Building,  5600  Fibers 
Lane.  Rockville.  Maryland  20857.  (301) 
443-0835. 

SUPPI^MEHTARY  mFOMMATlON: 

Program  Ob}ectives 

The  purpose  of  the  program  is  to 
support  proiects  that  demonstrate  new 
and  innovative  models  of  outreach  and 
health  care  services  delivery  in  rural 
areas  that  lack  basic  health  services. 
Grants  will  be  awarded  either  for  the 
direct  provision  of  health  services  to 
rural  populations  that  are  not  currently 
receiving  them,  or  to  enable  access  to 
and  utilization  of  existing  services. 

Applicants  may  propose  projects  to 
address  the  needs  of  a  wide  range  of 
rural  population  groups,  including  the 
poor,  the  elderly,  the  disabled,  pregnant 
women,  infants,  adolescents,  rural 
minority  populations,  and  rural 
populations  with  special  health  care 
needs.  Pro)ects  should  be  responsive  to 
the  special  cultural  and  linguistic  needs 
of  specific  populations. 

A  central  goal  of  the  demonstration 
program  is  to  develop  new  and 
innovative  models  for  more  efiiective 
integration  and  coordination  of  health 
services  in  rural  areas.  It  is  hoped  that 
some  of  these  models  will  prove 
significant  in  solving  rural  health 
problems  throughout  the  coimtry.  In 
order  to  better  integrate  the  provision  of 
health  services  in  rural  areas, 
participation  in  the  program  requires 
the  formation  of  consortiimi 
arrangements  among  three  or  more 
separate  and  distinct  entities  to  carry 
out  the  demonstration  projects. 

A  consortium  must  be  composed  of 
three  or  more  health  care  organizations, 
or  a  combination  of  three  or  more  health 
care  and  social  service  organizations.  At 
least  one  of  the  entities  must  be  a  health 
care  service  delivery  organization. 
Individual  members  of  a  consortium 
might  include  such  entities  as  hospitals, 
public  health  agencies.  Area  Health 
Education  Centers,  home  health 
providers,  mental  health  centers, 
substance  abuse  service  providers,  rural 
health  clinics,  social  service  agencies, 
health  profession  schools,  local  school 
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districts.  emer{  mcy  service  providns. 
community  am  migrant  health  centers, 
civic  organizat  >ns.  etc. 

The  roles  aiM  responsilMlitiesofeach 
member  organi  ation  must  be  clearly 
defined  and  ea(  h  must  contribute 
significantly  to  the  goals  of  the  project 
The  process  us(  id  to  ensure  oomplianoe 
with  the  omsoi  tium  requirement 
includes  two  si  9ps:  (1)  making  sure  that 
three  organizat  ons,  including  the 
applicant,  are  i  ientified.  and  that  each 
has  a  separate  RS  Employee 
Identification  Number  (ED4).  and  (2) 
ensuring  each  member  plays  a 
substantial  pari  in  accomplishing  the 
objectives  of  the  project. 

Applicants  ate  encouraged  to  develop 
projects  to  address  specific  areas  of  need 
in  their  commtmities.  Need  can  be 
established  threugh  a  formal  needs 
assessment  or  ijy  population  specific 
demographic  d^ta.  Examples  of  areas  of 
fkxnu  include,  (lut  are  not  limited  to: 

1 .  Projects  tliht  bring  ambulatory  and 
mental  health  qare  to  unserved  or 
underserved  n^td  areas  or  populations. 

2.  Projects  thcit  provide,  or  make 
possible  the  provision,  of  emergency 
medical  services  within  rural  areas  that 
lack  these  services. 

3.  The  creation  of  new  integrated 
networks  of  providers  to  deliver 
ambulatory  caip  when  such  netwnks 
appear,  likely  ti  improve  access  to 
health  care  or  ts  quality. 

4.  Projects  that  provide  services  that 
enable  rural  papulations  to  utilize 
existing  health  services,  including  those 
involving  the  ilse  of  community 
outreach  worki  ts. 

5.  Projects  tfa  at  provide  training  for 
health  care  professionals  and  woriuvs. 
including  comfiunity  outreach  worikers, 
when  such  trailing  may  be 
demonstrated  ip  be  likely  to  lead  to 
higher  quality  lervices  or  more 
accessible  services  in  rural  areas. 

6.  Projects  tnat  enhance  the  health 
and  safiety  of  timers,  farm  families,  and 

isonal  farm  woriiiM? 

services. 

It  address  the  needs  of 
rural  minority  |)opulations. 

8.  Projects  that  train  rural  people  in 
disease  prevemion  and  health 
promotion,  when  such  training 
addresses  critical  needs  of  the  area. 
The  focus  ar^s  listed  above  are 
examples  oniyi  All  projects  must 
address  the  defionstrated  iweds  of  the 
community, 

EligiUe  AppU^ts 

All  pubUc 
nonprofit  and 
as  mdtnbers 


migrant  and  i 
through  direct  I 
7.  Projects  i " 


:a]  d 


private  entities,  both 
tor-profit,  may  participate 
'  of  i  consortium 
arrangement  at  describedabove. 
However,  a  gra  nt  award  will  be  made  to 


only  one  entity  in  a  consortiimi.  The 
grant  recipient  most  be  a  nonprofit  or 
pubUc  entity  w^iicfa  meets  one  of  the 
three  requirements  stated  below. 

(1)  The  applicant's  administrative 
headquarters  is  located  outside  of  a 
Metropolitan  StMistical  Area  as  defined 
by  the  Office  of  Management  and 
Budget  A  list  of  the  cities  and  counties 
that  are  designated  as  being  within  a 
Metropolitan  Statistical  Area  will  be 
included  with  the  apphcation  kit. 

(2)  The  appUcant  s  administrative 
headquarters  is  located  in  a  rural  census 
tract  of  one  of  the  counties  listed  in 
Appendix  I  to  this  announcement. 
Although  each  of  these  counties  is  a 
Metropolitan  Statistical  Area,  or  part  of 
one.  large  parts  of  the  counties  are  rural. 
Organizations  located  in  these  rural 
areas  also  are  eligible  for  the  program. 
Rural  pcMrtions  of  these  counties  have 
been  identified  by  census  tract  since 
this  is  the  only  way  we  have  found  to 
clearly  dilSferentiate  them  from  urban 
areas  in  the  large  counties.  Appendix  I 
provides  a  list  of  eligible  census  tracts 
for  each  eUgible  MSA  county.  Appendix 
n  includes  the  telephone  niunbws  for 
regional  offices  of  the  Census  Bureau. 
Applicants  may  call  these  offices  to 
determine  the  census  tract  in  which 
they  are  located. 

(3)  The  applicant  is  an  organization 
that  is  constituted  exclusively  to 
provide  services  to  migrant  and  seasonal 
farmworicen  in  rural  areas  and  is 
supported  xmder  Section  329  of  the 
Public  Health  Service  Act  These 
organizations  are  eligible  regardless  of 
the  urban  or  r\iral  location  (^  their 
administrative  headquarters. 

Applicants  from  the  50  United  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Territories  of  the  N^rgin 
Islands,  Guam,  American  Samoa,  the 
Compact  of  Free  Association 
Jurisdictions  of  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau. 
and  the  Federated  States  of  Micronesi^ 
are  eligible  to  apply. 

Applications  from  organizations  that 
do  not  meet  one  of  the  three 
requirements  described  above  will  not 
be  reviewed.  Current  Rural  Heal^ 
Services  Outreach  grantees  who  are  in 
the  last  year  of  tlwir  projects  may  not 
reapply  for  fimds  to  support  the  same 
project.  Any  new  proposal  they  submit 
must  have  a  different  focus  from  the 
project  that  is  currently  being  funded.- 

Review  Consideration 

Grant  applications  will  be  evaluated 
on  the  basis  of  the  following  criteria: 

(1)  The  extent  to  which  the  applicant 
has  proposed  a  new  and  innovative 


network  of  providere  to  bring  new 
services  into  rural  areas  or  strengthen 
existing  services. 

(2)  Tne  extent  to  which  the  proposed 
project  would  be  capable  of  replicafion 
in  rural  areas  with  similar  needs  and 
characteristics,  and  the  appUcant's  plan 
for  disseminating  informaticm  about  the 
project. 

(3)  The  extent  to  which  the  appUcant 
has  justified  and  docxmiented  the 
need(s)  for  the  project  and  developed 
measurable  goals  and  objectives  for 
meeting  the  need(s). 

(4)  The  extent  to  which  the  applicant 
has  clearly  defined  the  roles  and 
responsibilities  for  each  member  of  the 
consortiimi  and  developed  a  workable 
plan  for  managing  the  consortium's 
activities. 

(5)  The  reasonableness  of  the  budget 
proposed  for  the  project. 

(6)  The  level  of  local  commitment  and 
community  support  and  involvement 
with  the  project,  including  the  extent  of 
cost  participation  by  the  appficant  and/ 
or  other  organizations,  and  the  extent  to 
which  the  project  will  contribute  to 
enhancing  the  local  economy. 

(7)  The  feasibility  of  plans  to  continue 
the  project  after  federal  grant  support  is 
completed. 

(8)  The  strength  of  the  applicant's 
plan  for  evaluating  the  project. 

The  HRSA  hopes  to  expand  the 
outreach  program  into  geographic  areas 
not  currently  served  by  the  program. 
Consequently.  HRSA  will  consider 
geographic  coverage  when  deciding 
which  approved  applications  to  fund. 

Other  Information 

Grantees  will  be  required  to  use  at 
least  85  percent  of  the  total  amount 
awarded  for  outreach  and  care  services, 
as  opposed  to  administrative  costs.  At 
least  50  percent  of  the  funds  awarded 
must  be  spent  in  rural  areas.  This  is  a 
demonstration  program  that  will  not 
support  projects  that  are  solely  or 
predominantly  designed  for  the 
purchase  of  equipment  or  vehicles.  The 
purchase  of  equipment  and  vehicles 
may  not  rej>resent  more  than  40%  of  the 
total  federal  share  of  a  proposal.  Grant 
funds  may  not  be  used  for  purchase, 
construction  or  renovation  of  real 
property  or  to  support  the  delivery  of 
inpatient  services. 

Applicants  are  advised  that  the  entire 
application  may  not  exceed  70  pages  in 
length.  Applications  that  exceed  the  70 
page  limit  will  not  receive 
consideration.  All  applications  must  be 
typewritten  and  legible.  Margins  must 
be  no  less  than  1/2  inch  on  all  sides. 

The  Office  of  Rural  Health  Policy  will 
provide  a  technical  assistance  workshop 
for  prospective  Applicants  in  Rockville, 


Maryland  on  January  11  and  12, 1995. 
biformation  regarding  this  meeting  will 
be  included  in  the  application  kit. 


(301)  594-4260.  The  due  date  for  state 
process  recommendations  is  60  days 
after  the  application  deadline  (May  15. 
1995)  for  competing  applicaUons.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  state  process 
recommendations  it  receives  after  that 
date.  (See  Part  148  of  the  PHS  Grants 


Public  Health  System  Impact  Statement 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Reporting  requirements  have  been  ^  d-te  f  See  Part  1 4«  of  tK. 

s?uf^f„u.r «:s.'^;^wd"'  !?'««°-"-"-«i <^'« of phs 

nongovernmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  hnpact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  state  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  non-governmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  state  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 

a.  A  copy  of  the  face  page  of  the 
application  (SF  424). 

b.  A  summary  of  \he  project  not  to 
exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
plaimed  with  the  appropriate  state  or 
local  health  agencies. 

Executive  Order  12372 

The  Rural  Health  Services  Outreach 
Grant  Program  has  been  determined  to 
be  a  program  which  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
federal  programs  by  appropriate  health 
planning  agencies  as  implemented  by  45 
CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  fiom 
within  their  states  for  assistance  under 
certain  Federal  programs.  Applicants 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  their 
state  Single  Point  of  Contact  (SPOCs),  a 
list  of  which  will  be  included  in  the 
application  kit,  as  early  as  possible  to 
alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  then  one 
state,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  State.  All 
SPOC  recommendations  should  be 
submitted  to  Opal  McCarthy.  Office  of 
Grants  Management,  Bureau  of  Primary 
Health  Care,  4350  East  West  Highway, 
11th  Floor.  Bethesda,  Maryland  20814, 


Programs  under  Executive  Order  12372 
and  45  CFR  Part  100  for  a  description 
of  the  review  process  and  requirements. 

State  Offices  of  Rural  Health 

AppUcants  should  notify  their  State 
Office  of  Rural  Health  of  their  intent  to 
apply  for  this  grant  program.  The  State 
Office  can  provide  information  and 
technical  assistance.  A  list  of  State 
Offices  of  Rural  Health  will  be  provided 
with  the  application  kit. 

(OMB  Catalog  of  Federal  Domestic  Assistance 
number  is  93.912.) 

Dated:  December  9, 1994 
Giro  V.  Sumaya. 
Administrator 
Appendix  I 

*  Census  tract  numbers  are  shown  below 
each  county  name. 

State  and  County  Tract  Number 

Alabama 

Baldwin 

0101 
0102 
0106 
0110 
0114 
0115 
0116 

Mobile 

0059 
0062 
0066 
0072.02 

Tuscaloosa 
0107 

Arizona 

Maricopa 

0101 

0405.02 

0507 

0611 

0822.02 

5228 

7233 

Pima 

0044.05 

0048 

0049 

California 

Butte 

0024 

0025 

0026 

0027 
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0028 
0029 
0030 
0031 
0032 
0033 
0034 
0035 
003f 

EI  Dorado 

0301.01 

0301.02 

0302 

0303 

0304.01 

0304.02 

0305  01 

0305  02 

0305.03 

0306 

0310 

0311 

0312 

0313 

0314 

0315 


Fresno 

0040 

0063 

0064.01 

0064.03 

0065 

0066 

0067 

0068 

0071 

0072 

0073 

0074 

007"» 

0078 

0079 

0080 

0081 

0082' 

0083 

0084.01 

0084.02 

Kem 

0033.01 

0033.02 

0034 

003S 

0036 

0037 

0040 

0041 

0042 

0043 

0044 

0045 

0046 

0047 

0048 

0049 

OOSO 

0051.01 

0052 

0053 

0054 

0055.01 

0055.02 

0056 

0057 


00S8 
0059 
0060 
0061 
0003 

Los  Angeles 

5990 

5991 

9001- 

9003 

9004 

9012.02 

9100 

9101 

9106.02 

9109 

9110 

9200.01 

9201 

9202 

9203.03 

9301 

Monterey 

0109 

0112 

0113 

0114  01 

0114.02 

0115 

Placer 

0201.01 

0201.02 

0202 

0203 

0204 

0216 

0217 

0219 

0220 

Riverside 

0421 

0427.02 

0427.03 

0429 

0430 

0431 

0432 

0444 

0452.02 

0453 

0454 

0455 

0456.01 

0456.02 

0457.01 

0457.02 

0458 

0459 

0460 

0461 

0462 

San  Bernardino 

0089.01 

0089.02 

0090  01 

0090.02 

0091.01 

0091.02 

0093 

0094 

0095 

0096.01 

0096.02 


UMI 


0096.03 

0097w01 

0097.03 

0097.04 

0098 

0099 

oioaoi 

01Qa02 

0102  01 

0102.02 

0103 

0104.01 

0104.02 

01O4.O3 

0105 

0106 

0107 

San  Diego 

0189.01 

0189.02 

0190 

0191.01 

0208 

0209  01 

0209.02 

0210 

0212.01 

0212.02 

0213 

San  Joaquin 

0040 
0044 
0045 
0052.01 

0052.02 

0053.02 

0053  03 

0053.04 

Q0S4 

0055 

Santa  Barbara 

0018 
0019.03 

Santa  Clara 

5117  04 
5118 
5125.01 
5127 

Shasta 

0126 
0127 
1504 

Sonoma 

1506.04 
1537  01 
1541 
1542 
1543 

Stanislaus 

0001 

0002.01 

0032 

0033 

0034 

0035 

0036.05 

0037 

0038 

0039.01 

0039.02 


Tulare 
0002 
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(foos 

0004 
0005 
0006 

.  0007 
0026 
0028 
0040 
0043 
0044 

Ventura 

0001 
0002 
00«6 
0075.01 

Colorado 

Adams 

0084 

0085.13 

0087.01 

El  Paso 

0038 

0039.01 

0046 

Larimer 

0014 

0017.02 

0019.02 

0020.01 

0022 

PueMo 

0028.04 

0032 

0034 

Weld 

0019.02 

0020 

0024 

0025.01 

0025.02 

Florida 

Collier 

0111 

0112 

0113 

0114 

Dade 

0115 

Marion 

0002 
0004 

0005 
0027 

Osceola 

0401.01 

0401.02 

0402.01 

0402.02 

0403.01 

0403.02 

0404 

0405.01 

04054)2 

0405.03 

0405.05 

0406 

Palm  Beach 

0079.01 


0079.02 
0080.01 
0080.02 
0081.01 
0081.02 
0082.01 
0082.02 
0082.03 
0083.01 
0083.02 

Polk 

0125 

0126 

0127 

0142 

0143 

0144 

0 

152 

0154 

0155 

0156 

0157 

0158 

0159 

0160 

0161 

Kansas 

Butler 

0201        ; 

0203 

0204 

0205 

0209 

Louisiana 

Rapides 

0106 
0135 
0136 

Terrebonne 

0122 

0123 

Minnesota 

St.  Louis 

0105 

0112 

0113 

0114 

0121 

0122 

0123 

0124 

0125 

0126 

0127 

0128 

0129 

0130 

0131 

0132 

0133 

0134 

0135 

0137.01 

0137.02 

0138 

0139 

0141 

0151 

0152 

0153 


0154 
0155 

Steams 

0103 
0105 
0106 
0107 
0108 
0109 
0110 
0111 

Montana 
Cascade 
0105 
Yellowstone 

0015 
0016 
0019 

Nevada 

aark 

0057 
0058 

0059 

Washoe 

0031.04 

0032 

0033.01 

0033  02 

0033.03 

0033.04 

0034 

Met*' Mexico 

Dona  Ana 

0014 
0019 

Santa  Fe 

0101 
0102 
0103.01 

New  York 

Herkimer 

0101 

0105.02 

0107 

0108 

0109 

0110.01 

0110.02 

0111 

0112 

0113.01 

North  Dakota 
Burleigh 
0114 
0115 

Grand  Forks 

0114 
0115 
0116 
0118 

Morton 

0205 

Oklahoma 

Os^e 

0103 
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0104 

Harris 

0018 

OlOS 
0106 

0354 
0544 

Appendix  n 

0107 
0108 

0546 

Bureau  of  the  Census  Regional  Information 

Hidalgo 

Service 

Oregon 

0223 

Atlanta,  GA  404-730-3957 

Clackamas 

0224 

Alabama,  Florida,  Georgia 

0235 

0225 

Boston,  MA  617-565-7078 

0236 

0226 

Connecticut,  Maine,  Massachusetts,  New 

0239 

0227 

Hampshire,  Rhode  Island,  Vermont, 

0240 

0228 

Upstate  New  York 

0241 

0230 

Charlotte,  NC  704-344-6144 

0243 

0231 

Kentucky,  North  Carolina,  South  Carolina, 

Jackson 

0243 

Tennessee,  Virginia 

nn74 

Washingfon 

Chicago,  IL  708-409-4617 

0027 

Benton 

Illinois,  Indiana,  Wisconsin 
Dallas,  TX  214-767-7105 

Lane 

0116 

Louisiana,  Mississippi,  Texas 

0001 

0117              , 
0118 
0119 
0120 

Denver,  CO  303-969-7750 

0005 

Arizona,  Colorado,  Nebraska,  New  Mexico, 

0007.01 

North  Dakota,  South  Dakota,  Utah, 

0007.02 

Wyoming 

0008 

Frankiin  - 

Detroit,  MI  313^354-4654 

0013 

0208 

Michigan,  Ohio,  West  Virginia 

0014 

King 

no  0*9 

Kansas  City.  KS  913-236-3711 

0015 

Arkansas,  Iowa,  Kansas,  Missouri,  New 

0016 
Pennsylvania   . 

0327 
0328 
0330 

Mexico,  Oklahoma 
Los  Angeles,  CA  818-904-6339  California 

Lycoming 

0331 

New  York,  NY  212-264-4730 

Snohomish 

Brooklyn,  Bronx,  Manhattan,  Queens, 

0101 

Staten  Island,  Nassau  Co. ,  Orange  Co., 

0102 

0532 

Suffolk  Co.,  Rockland  Co.,  Westchester 

South  Dakota 

0536 

Co. 

Pennington 

0537 
0538 

Philadelphia,  PA  215-597-8313 
Delaware,  District  of  Columbia,  Maryland, 

0116 

Spokane 

New  Jersey,  Pennsylvania 

0117 

0101 

Seattle.  WA  206-728-5314 

Texas 

0102 

Idaho,  Montana,  Nevada,  Oregon, 

Bexar 

0103.01 

S                       Washington 

1720 

0103  02 
0133 
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1821 

0138 

BILUNG  COOC  4iaO-1S-^ 

1916 
Brazorip 

0143 

Whatcom 

0606 
0609 
0610 

0110 
Yakima 

Rural  Teiemedicine  Grant  Program 

0611 

0018 

agency:  Health  Resources  and  Services 

0612 

0019 

Administration  (HRSA),  Public  Health 

0613 

0020 

Service  (PHS),  Health  and  Human 

0614 

0021 

Services  (HHS). 

0615 
0616 

0022 
0023 

ACTION:  Notice  of  availability  of  funds. 

0617 

0024 

Notice  of  technical  assistance  workshop. 

0618 

0025    ' 

0619 

0620.01 

0620.02 

0026 

SUMMARY:  The  Office  of  Rural  Health 

Wisconsin 

Policy.  HRSA.  announces  that 

0621 

Douglas 

applications  are  being  accepted  for 

0622 

0303 

Rural  Telemedicine  Grants  to  (1) 

0623 

Marathon 

develop  a  base  of  information  for 

0624 

conducting  a  systematic  evaluation  of 

0625.01 

0017 

telemedicine  systems  serving  rural 

0625.02 

0018 
0020 
0021 
0022 

areas;  and  (2)  facilitate  development  of 

0625.03 
0626.01 
0626.02 
0627 

rural  health  care  networks  through  the 
use  of  telemedicine.  Awards  will  be 

0023 

made  h-om  funds  appropriated  under 

0628 

Public  Law  103-333  (HHS 

0629 

Wyoming 

Appropriation  Act  for  FY  1995).  Grants 

0630 

Laramie 

for  these  projects  are  authori;»d  under 

0631 

0016 

section  301  of  the  Public  Health  Service 

0632 

0017 

Act. 

^/•COO 
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The  Office  of  Run]  Health  Policy  also 
announces  that  a  technical  assistance 
workshop  will  be  held  on  March  6-7. 
1995  in  the  Washington.  D.C  area.  The 
focus  of  the  workshop  is  to  provide 
assistance  with  writing  evaluation  plans 
for  tel«nedicine  grant  applications. 
Details  about  the  workshop  will  be 
included  in  the  application  kit. 

National  Health  ObjccUvcs  for  the  Year 
2000 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Heahhy  People 
2000.  a  PHS-Ied  national  activity  for 
setting  priority  areas.  The  Rural 
Telemedicine  Grant  program  is  related 
to  the  priority  areas  for  health 
promotion,  health  protection,  and 
preventive  services.  Potential  appUcants 
may  obtain  a  copy  of  Healthy  People 
2000  (Full  Report:  Stock  No.  017-001- 
00474-C)  or  Heahhy  People  2000 
(Summary  Report:  Stock  No.  017-001- 
00473-1)  throu^  the  Superintendent  of 
Documents.  Government  Printing 
.  Office.  Washington.  DC  20402-9325 
(Telephone  (202)  783-3236). 

Funds  Available 

Approximately  $7.4  million  is 
available  for  the  Rural  Telemedicine 
Grant  program  in  FY  1995.  Of  these 
funds,  it  is  anticipated  that  about  $2.3 
miUion  vrill  be  available  to  support  new 
telemedicine  grants.  The  Office  of  Rural 
Health  Pohcy  expects  to  make 
approximately  five  new  awards  fot  one 
year.  Applicants  may  propose  project 
periods  for  up  to  three  years.  However, 
applicants  are  advised  that  continued 
funding  of  grants  beyond  the  one-year 
period  supported  under  this 
annotmcement  is  subject  to 
appropriation  of  fimds  and  assessment 
of  grantee  performance.  The  budget 
period  for  new  projects  will  begm 
September  1.1995. 

Funding  Limits 

hidividual  grant  awards  under  this 
notice  will  be  limited  to  a  total  amount 
of  $500,000  (direct  and  indirect  costs) 
per  year.  AppUcations  for  smaller 
amounts  are  strongly  encouraged. 

Equipmentcosts  up  to  40  percent  of 
the  total  grant  award  are  allowable. 
However,  the  costs  of  piuchasing  and 
instaUing  timismission  equipment,  such 
as  laying  cable  or  tetephone  Unes, 
microwave  towers,  digital  switching 
equipment.  ampUfiers,  etc..  are  not 
allowable.  Transmission  costs  are 
allowable.  Indirect  costs  are  allowable 
.  up  to  20  percent  of  the  total  grant 
award. 

Grant  funds  may  not  be  used  for 
construction,  except  for  minor 


renovations  related  to  the  installation  of 
equipment.  Grant  funds  may  not  be 
used  to  acquire  or  build  real  property. 

Cost  Participation 
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Cost  participation  serves  as  an 
indicator  of  commiuiity  and 
institutional  support  for  the  project  and 
of  the  likelihood  that  the  project  will 
continue  after  Federal  grant  suppmt  has 
ended.  Applicants  are  required  to 
demonstrate  cost  participaticm  in  the 
form  of  equipment,  personnel,  building 
space,  indirect  costs,  other  in-kind 
contributicms,  or  cash. 

DATES:  AppUcations  for  the  program 
must  be  received  by  the  close  of 
business  on  May  2, 1995. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 
(1)  received  on  or  before  the  deadline 
date:  or  (2)  postinarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  Applicants  must 
obtain  a  legible  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  in  lieu  of  a  postmariu  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 
Late  appUcations  wll  be  returned  to  the 
sender. 

AOORESSeS:  Requests  for  grant 
appUcation  kits  should  be  directed  to 
the  Grants  Management  Office,  c/o 
Global  Exchange.  Inc..  7910  Woodmont 
Avenue,  Suite  400.  Bethesda,  MD  20814 
or  by  calling  1-800-784-0345  if  in  the 
contiguous  United  States.  Residents  of 
Hawaii,  Alaska,  and  U.S.  territories  can 
call  301-656-3100  COLLECT. 

Completed  applications  should  be 
mailed  to  the  Grants  Management 
Officer,  c/o  Global  Exchange.  Inc..  at  the 
above  address.  The  standard  application 
form  and  general  instructions  for 
completing  appUcations  (Form  PHS- 
5161-1,  OMB  0937-0189)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB). 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  technical  or  programmatic 
information  on  this  annotmcement 
should  be  directed  to  Carole  Mintzer, 
Office  of  Rural  Health  Pohcy,  HRSA. 
5600  Fishers  Lane,  Room  9-05. 
RockviUe.  MD  20857,  (301)  443-0835. 
cmintzei#hrsa.ssw.dhhs.gov.  Requests 
for  information  regarding  business  or 
fiscal  issues  should  be  directed  to  Opal 
McCarthy,  Grants  Management  Office, 
Bureau  of  Primary  Health  Care,  HRSA, 
West  Tower,  11th  Floor,  4350  East  West 
Highway.  Bethesda,  MD  20814,  (301) 
594-4260. 


^WPiOKKTMrf  INFORMATION: 
Program  Objectives 

The  purpose  of  the  program  is  to 
demonstrate  and  collect  information  on 
the  feasibility,  costs,  appropriateness, 
and  acceptabihty  (to  practitioners  and 
patients)  of  telemedicine  for  improving 
access  to  health  services  for  rural 
residents  and  reducing  the  isolation  of 
rural  practitioners.  Grants  will  be 
awarded  for  implementing  and 
operating  telemedicine  systems  that  link 
multi-specialty  entities  with  rural  health 
care  facilities  for  the  purposes  of 
dehvering  health  care  services  to  the 
rural  sites  and  exdianging  information 
between  the  sites. 

A  central  goal  of  the  program  is  to 
demonstrate  how  telemedicine  can  be 
used  as  an  efiiective  tool  in  the 
development  of  integrated  systems  of 
health  care.  Integrated  systems  of  care 
provide  ccnnprehensive,  coordinated 
health  care  sovices  to  the  rural 
residents  served  by  the  system  through 
referrals,  consultations,  and  support 
systems  that  ensure  patient  access  to  a 
comprehensive  set  of  services  and 
reduce  practitioner  isolation.  In 
particular,  the  program  is  to  promote 
systems  of  health  care  in  rural  areas  that 
link  rural  primary  care  practitioners 

with  specialty  and  referral  services. 

For  the  piuposes  of  this  grant 
program,  telemedicine  is  defined  as  the 
use  of  telecommunications  for  medical 
diagnosis  and  patient  care.  A  cUnical 
consultation  is  defined  as  a  person-to- 
perstm  interaction  relating  to  the 
cUnical  condition  or  treatment  of  the 
patient.  The  consultation  could  be 
between  two  practitioners,  with  or 
without  the  patient  present,  or  between 
a  specialty  practitioner  and  a  patient.  It 
may  be  interactive  or  asjTichronous 
(using  store  and  forward  technology). 
to  order  to  compete  for  the  program, 
applicants  must  participate  in  a 
telemedicine  network  that  includes  at 
least  three  sites:  A  multispecialty  entity 
(tertiary  care  hospital,  multi-specialty 
clinic,  or  a  collection  of  fadhties  that, 
combined,  could  provide  24-hour  a  day 
specialty  consultations),  a  small  rural 
hospital  (fewer  tiian  100  staffed  beds),  a 
rural  primary  care  clinic  or  practitioner 
office.  Networks  that  include  a  long- 
term  care  facility  are  especially 
encouraged.  The  network  may  include 
additional  rural  sites,  such  as  mental 
health  clinics,  school-based  clinics, 
emergency  service  providers,  home 
health  providers,  community  and 
migrant  health  centers,  rural  health 
clinics.  Federally  qualified  health 
centers,  health  professions  schools,  etc 
The  telemedicine  network  must  be  used 
to  provide  clinical  consultations 
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between  the  multispecialty  entity  (hub) 
and  the  rural  sites  (spokes).  Projects  that 
use  low  cost  technologies  are 
particularly  encouraged. 

For  purposes  of  this  grant  program,  a 
telemedicine  network  is  characterized 
by  a  full  partnership  among  all  the 
members  that  includes  the  following 
elements:  (1)  Resource  participation;  (2) 
a  speciHc  role  for  each  member;  (3)  a 
contractual  relationship  or  formal 
WTitten  agreement,  (4)  a  long-term 
commitment  to  the  project  by  each 
member.  (5)  documentation  of  the 
network's  activities;  and  (6)  active 
participation  by  each  member  so  that 
the  network  is  not  solely  dependent  on 
any  particular  member  organization. 

Applicants  must  propose  to  monitor 
their  own  performance  and  be  willing 
and  able  to  participate  in  an  evaluation 
of  telemedicine  services.  This  may 
include,  but  is  not  limited  to.  collecting 
data,  completing  surveys,  and 
participating  in  on-site  observations  by 
independent  evaluators. 

In  order  to  facilitate  an  evaluation  of 
telemedicine.  it  is  important  that  there 
be  some  level  of  uniformity  in  the  types 
of  clinical  ser\'ices  provided  among  the 
projects.  All  projects,  at  a  minimum, 
must  be  able  to  provide 
telcconsultations  in  the  following 
specialty  services,  teleradiology, 
cardiology,  dermatology,  mental  health 
and/or  substance  abuse,  obstetrics  and 
gynecology,  orthopedics,  subspecialties 
of  pediatrics,  and  stabilization  of  trauma 
patients.  Applicants  may  propose  to 
provide  teleconsultations  for  additional 
services,  such  as  physical  therapy, 
speech  therapy,  diabetic  counseling, 
dentistry,  or  otolaryngology. 

This  grant  program  is  intended  to 
support  telemedicine  for  medical 
diagnosis  and  treatment  of  patients, 
including  patient  counseling.  It  is  not 
for  didactic  distance  learning  programs, 
such  as  lectures  or  other  programs 
designed  solely  for  the  purposes  of 
instructing  health  care  personnel  or 
patients. 

Applicants  must  develop  projects  that 
address  specific,  well-documented 
needs  of  the  rural  communities.  In 
doing  so.  applicants  are  advised  to 
consider  both  the  health  care  needs  of 
the  rural  communities  served  by  the 
project,  and  the  extent  to  which  the 
project  can  buUd  upon  existing 
telecommunications  capacity  in  the 
commimities  to  facilitate  efficient  use  of 
that  capacity  by  multiple  users.  Needs 
can  be  established  through  a  formal 
needs  assessment  or  by  population 
specific  demographic  data. 

All  the  grant  funding  must  be  used  for 
services  provided  to  or  in  rural 
communities  A  majority  of  grant  dollars 


must  actually  hp  spent  for  equipment 
placed  in  rural  communities  and  for 
costs  incurred  :  n  rural  communities, 
including  salar  es,  maintenance  of 
equipment,  an<  transmission  costs 

Eligible  Applic  ints 

A  grant  awar  1  will  be  made  either  (1) 
to  an  entity  tha  is  a  health  care  provider 
and  is  a  memb<  r  of  a  telemedicine 
network,  or  (2)  to  an  entity  that  is  a 
consortium  of  ]  providers  that  are 
members  of  a  telemedicine  network. 
The  apphcant  must  be  a  legal  entity 
qapable  of  receiving  Federal  grant  funds. 
The  grant  reciaent  can  be  a  public 
(non-Federal)  ^  private  nonprofit  Or  for- 
profit  entity,  located  in  either  a  rural  or 
urban  area.  Ruial  spoke  sites  may  be 
public  or  private  entities,  either 
nonprofit  or  fof-profit.  All  spoke 
facilities  supported  by  this  grant  must 
meet  one  of  thd  two  requirements  stated 
below.  I 

(1)  The  facilijy  is  located  outside  of  a 
Metropolitan  Statistical  Area  as  defined 
hy  the  0MB.  Ailist  of  the  cities  and 
counties  that  aj  e  designated  as  being 
within  a  Metro  lolitan  Statistical  Area 
will  be  include  i  with  the  appHcation 
kit;  or 

(2)  The  facili  y  is  located  in  a  rural 
census  tract  of  me  of  the  counties  listed 
in  Appendix  I '  o  this  announcement. 
Although  each  of  these  counties  is  a 
Metropolitan  Statistical  Area,  or  part  of 
one,  large  parti  of  the  counties  are  rural. 
Facilities  locati  )d  in  these  rural  areas  are 
eligible  for  the  program.  Rural  portions 
of  these  counti  ts  have  been  identified 
by  census  tract  because  this  is  the  only 
way  we  have  f<  und  to  clearly 
differentiate  th  ;m  from  urban  areas  7n 
the  large  count  es.  Appendix  I  provides 
a  list  of  these  c  insus  tracts  for  each 
county.  Appen  lix  II  includes  the 
telephone  nuni  jers  for  regional  offices 
of  the  Census  I  ureau.  Applicants  may 
call  these  offio  (s  to  determine  the 
census  tract  in  which  they  are  located 

Review  Consic  eration 

Grant  applic  itions  will  be  evaluated 
on  the  basis  of  iie  following  criteria: 

(1)  Extent  to  vhich  the  project 
facilitates  deve  opment  of  an  integrated 
system  of  care  or  the  rural  areas  served 
by  the  project  1  y  providing  referral 
linkages,  facili  ating  consuhations 
among  health  <  are  professionals,  and 
reducing  the  is  ilation  of  health  care 
practitioners,  a  s  evidenced  by  the 
strength  of  the  contractual  a)-rangements 
among  the  met  ibers  of  the  telemedicine 
network. 

(2)  Demonstrated  ability  to  monitor 
the  performan<  e  of  the  project,  collect  ■ 
data,  and  partii  :ipate  in  an  evaluation  of 
telemedicine. 


(3)  Demonstrated  capability, 
experience,  and  knowledge  by  the 
applicant  and  other  network  members  to 
carrv  out  the  project. 

(4)  Reasonaoleness  of  the  budget 
proposed  for  the  project. 

(5)  Level  of  local  commitment  and 
involvement  with  the  project,  as 
evidenced  by  the  extent  of  cost 
participation  by  the  applicant  and/or 
other  organizations,  letters  of  support, 
and  the  feasibility  of  plans  to  sustain  the 
project  after  Federal  grant  support  has 
ended. 

(6)  Extent  to  which  the  applicant  has 
justified  and  documented  the  need(s)  for 
the  project,  developed  measurable  goals 
and  objectives  for  meeting  the  need(s), 
and  designed  a  project  that  could  be 
replicated  in  rural  areas  with  similar 
needs  and  characteristics. 

Other  Information 

Applicants  are  advised  that  the 
narrative  description  of  their  program 
and  the  budget  justification  may  not 
exceed  30  pages  in  length.  All 
applications  must  be  typewritten  and 
clearly  legible,  using  print  no  smaller 
than  12  characters  per  inch  and  having 
margins  no  less  than  one  inch  on  all 
sides.  Any  applications  that  are  judged 
nonresponsive  Because  they  are 
inadequately  developed,  in  an  improper 
format,  exceed  the  specified  page 
length,  or  otherwise  are  unsuitable  for 
peer  review  and  funding  consideration, 
will  be  returned  without  further 
consideration.  All  responsive 
applications  will  undergo  objective  peer 
review 

Public  Health  System  Impact  Statement 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Reporting  requirements  have  been 
approved  by  the  OMB— 0937-0195. 
Under  these  requirements,  the 
community-based  nongovernmental 
applicant  must  prepare  and  submit  a 
Public  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  Local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 

a.  A  copy  of  the  face  page  of  the 
application  (SF  424) 

b.  A  summary  of  the  project  PHSIS, 
not  to  exceed  one  page,  which  prov'des: 
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(1  A  description  ofthe  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  ofthe  coordination 
planned  with  the  appropriate  State  of 
local  health  agencies. 

Executive  Order  12372 

The  Rural  Telemedicine  Grant 
program  has  been  determined  to  be  a 
program  that  is  subject  to  the  provisions 
of  Executive  Order  12372  concerning 
intergovernmental  review  of  Federal 
programs  by  appropriate  health 
planning  agencies  as  implemented  by  45 
CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
withm  their  States  for  assistance  under 
certain  Federal  programs.  Applicants 
(other  than  Federally-recognized  Indian 
tribal  governments)  should  contact  their 
State  Single  Point  of  Contact  (SPOCs),  a 
list  of  which  will  be  included  in  the 
application  kit,  as  early  as  possible  to 
alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  then  one 
State,  the  applicant  is  advised  to  contact 
the  SPur  of  each  affected  State  All 
SPOT  recommendations  should  be 
submitted  to  Opal  McCarthy,  Office  of 
Grants  Management,  Bureau  of  Primary 
Health  Care,  HRSA,  West  Tower,  11th 
Floor  4350  East  West  Highway, 
Bethesda,  Maryland  20814,  (301)  594- 
4260.  The  due  date  for  State  process 
recommendations  is  60  days  after  the 
application  deadline  for  new  and 
competing  awards.  The  granting  agency 
does  not  guarantee  to  "accommodate  or 
explain"  for  State  process 
recommendations  it  receives  after  that 
date.  (See  Part  148,  Intergovernmental 
Review  of  PHS  Programs  under 
Executive  Order  12372  and  45  CFR  Part 
100  for  a  description  ofthe  review 
process  and  requirements. 

OMB  Catalog  of  Federal  Domestic  Assistance 
number  is  93.211 
Dated.  December  9. 1994 
Giro  V.  Sumaya, 
Administrator 

Appendix  I*  Census  tract  numbers  are 
shown  below  each  county  name. 

STATE 

County 
tract  number 
ALABAMA 

Baldwin 

0101 
0102 
0106 
01  ( 
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0114 
0115 
0116 

Mobile 

0059 
0062 
0066 
0072  02 

Tuscaloosa 
0107 

ARIZONA 

Maricopa 

0101 

0405.02 

0507 

0611 

0822.02 

5228 

7233 

Pima 

0044.05 

0048 

0049 

CAUFORNIA 

Butte 

0024 
0025 
0026 
0027 
0028 
0029 
0030 
0031 
0032 
0033 
0034 
0035 
0036 

El  Dorado 

0301.01 
0301.02 
0302 
0303 

0304  01 
0304.02 

0305  01 
0305.02 

•0305.03 
0306 
0310 
0311 
0312 
0313 
0314 
0315 

Fresno 

0040 

0063 

0064.01 

0064.03 

0065 

0066 

0067 

0068 

0071 

0072 

0073 

0074 

0077 


0078 

0079 

0080 

0081 

0082 

0083 

0084  01 

0084.02 

Kern 

0033.01 

0033.02 

0034 

0035 

0036    * 

0037 

0040 

0041 

0042 

0043 

0044 

0045 

0046 

0047 

0048 

0049 

0050 

0051.01 

0052 

0053 

0054 

0055  01 

0055  02 

0056 

0057 

0058 

0059 

0060 

0061 

0063 

Los  Angeles 

5990 

5991 

9001 

9002 

9004 

9012.02 

9100 

9101 

9108.02 

9109 

9110 

9200.01 

9201 

9202 

9203.03 

9301 

Monterey 

0109 

0112 

0113 

0114.01 

0114.02 

0115 

Placer 

0201.01 

0201.02 

0202 

0203 

0204 

0216 

0217 

0219 

0220 
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Riverside 

0055 

0034 

0421 

Santa  Barbara 

WeM 

0427.02 
0427.03 
0429 

001)1 
0019.03 

0019  02 
0020 

- 

0430 

Santa  Clara 

0024 

0431 
0432 

5117.04 
5118 

0025  01 
0025  02 

0444 

5125.01 

FLORIDA 

0452.02 

5127 

0453 

Coffin- 

0454 

.    Shasta 

0111 

0455 

0128 

0112 

0456.01 

0127 

0113 

0456.02 

1504 

0114 

0457.01 

0457.02 

Sonoma 

Dade 

0458 

1506.04 

0115 

0459 

1537.01 

0460 

1541 

Monott 

. 

0461 

1542 

0002 

,   0462 

1543 

0004 

San  Bernardino 

Stanislaus 

OOUS 
0027 

0089.01 

0001 

0089.02 

0008.01 

Osceola 

0090.01 

0032 

0401.01 

0090.02 

0033 

0401.02 

0091.01 

0034 

0402.01 

0091.02 

0035 

0402.02 

0093 

0036.05 

0403.01 

0U94 

0037 

0403.02 

0095 

0038 

04t)4 

0096.01 

0039.01 

0405.01 

^ 

0096.02 

0039.02 

0405.02 

0096.03 
0097.01 

Tulare 

0405.03 
0405  05 

0U97.03 

0002 

0406 

0097.04 

0003 

• 

0098 

0004 

Palm  Beach 

0099 

0005 

0079  01 

0100  01 

0006 

0079.02 

^ 

0100  02 

0007 

0080  01 

0102  01 

0026 

0080  02 

0102.02 

0028 

008101 

0103 

0040 

ooet.o2 

0104.01 

0043 

0082  01 

0104.02 

0044 

0082  02 

010403 

Venfura 

0082  03 

0105 
0106 
0107 

0001 
0002 

0083  01 
0063  02 

0046 

Polk 

SanDtego  ■ 

007501 

0125 

0189  01 

COLORADO 

0126 

0189  02 

0190 

Adams 

0127 

0191.01 

0084 

0142 
0143 

0208 

0085  13 

0144 

0209  01 

0087  01 

0152 

0209  02 

0210 

El  Paso 

0154 

021201 
0212  02 

0038 
0039  01 

0155 
0156 
015" 
0158 

■ 

0213 

0046 

San  foaqum 

Larimer 

0159 

0040 

0014 

0160 

0044 

0017.02 

0161 

0045 

0019  02 

KANSAS 

0052  01 

0020  01 

•  , 

0052  02 

0022 

Butler 

0053  02 

' 

0201 

0053  03 

Pueblo 

0203 

0053  04 

0028  04 

0204 

0054 

0032 

0205 

i 

0209 
LOUISL\NA 

0033  04 

0034  . 

Lycoming 
0101 

Rapides 

NEWKfEXICO 

0102 

0106 

Dona  Ana 

SOUTH  DAKOTA 

0135 

. 

0136 

0014 
0019 

Pennington 

Terrebonne 

Santa  Fe 

0116 
0117 

0122 

0123 

0101 
0102 

TEXAS 

MINNESUl'A 

0103.01 

Bexar 

St.  Louis 

NEWYORK 

1720 
1821 

0105 

Herkimer 

1916 

0112 

0113 

0101 

Brazoria 

0114 

0105.02 

0606 

0121 

0107 

0609 

0122 

0108 

0610 

0123 

0109 

0611 

0124 

0110.01 

0612 

0125 

0110.02 

0613 

0126 

0111 

0614 

012- 

0112 

0615 

0128 

0113.01 

0616 

0129 
0130 

NORTH  DAKOTA 

0617 
0618 

0131 

Burleigh 

0619 

0132 

0114 

0620.01 

0133 

0115 

0620.02 

0134 

0621 

0135 

Grand  Forks  . 

0622 

0137.01 

0114 

0623 

0137.02 

0115 

0624 

0138 

0116 

0625.01 

0139 

0118 

0625.02 

0141 

0625.03 

0151 

Morton 

0626.01 

0152 

0205 

0626.02 

01S3 

0627 

0154 

OKLAHOMA 

0628 

0155 

Osage 

0629 

Steams 

0103 

0630 
0631 

0103 

0104 

0632 

0105 

0105 

0106 

0106 

Hams 

0107 

0107 

0354 

0108 

0108 

0544 

0109 
0110 

OREGON 

0546 

0111 

Clackamas 

Hidalgo 

MONTANA 

0235 

0223 

Cascade 

0236 
0239 

0224 
0225 

0105 

0240 

0226 

Yellowstone 
0015 

0241 
0243 

0227 
0228 
0230 

0016 

Jackson 

0231 

0019 

0024 

0243 

NEVADA 

0027 

WASHINGTON 

lark 

Lane 

Benton 

0057 

0001 

0116 

0058 

0005 

0117 

0059 

-  0007.01 

0118 

0007.02 

0119 

Washoe 

0008 

0120 

0031  04 

0013 

• 

0032 

0014 

Frankhn 

0033.01 

0015 

0208 

0033  02 
0033.03 

0016 
PENNSYLVANIA 

King 
0327 
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0328 
0330 
0331 

Snohomish 

0532 
0536 
0537 
0538 

Spokane 

0101 

0102 

0103  01 

0103  02 

0133 

0138 

0143 

Whatcom 

0110 

Yakima 

0018  . 

0019 

0020 

0O21 

0022 

0023 

0024 

0025 

0026 

WISCONSIN 

Dou^as 

0303 

Marathon 

0017 
0018 
0020 
0021 
0022 
0023 

WYOMING 

Laramie 

0016 
0017 
0018 

Appendix  II 

Bureau  of  the  Census  Re^onal 
Information  Service 

Atlanta.  GA        404-730-3957 

Alabama.  Florida,  Georgia 
Boston.  MA        617-565-7078 
Connecticut.  Maine.  Massachusetts,  New 
Hampshire,  Rhode  Island.  Vennont. 
Upstate  New  York 
Charlotte,  NC        704-344-6144 
Kentucky.  North  Carolina,  South  Carolina, 
Tennessee.  Virginia 
Chicago,  IL         708-*09-»617 
Illinois,  Indiana.  Wisconsin 
Dallas.  TX        214-767-7105 

Louisiana.  Mississippi,  Texas 
Denver,  CO        303-969-7750 
Arizona.  Colorado,  Nebraska.  New  Mexico. 
North  Dakota,  South  Dakota,  Utah, 
Wyoming 
Detroit,  Ml        313-354-4654 

Michigan,  Ohio.  West  Virginia 
Kansas  City,  KS       913-236-3711 


Arkansas,  Iowa,  1  ansas,  Missouri,  New 
Mexico,  Oklah  ima 
Los  Angeles.  CA        818-904-6339 

California 
New  York,  NY        |l2-264-4730 
■  Brooklyn,  Bronx.  Manhattan.  Queens. 
Staten  Island,  Nassau  Co.,  Orange  Ca. 
Suffolk  Co.,  R4:kland  Co.,  Westchester 
Co. 
Philadelphia.  PA    I    215-597-8313 
Delaware,  Distric  t  of  Columbia,  Marj'laod, 
New  Jersey,  Pe  insylvania 
20(  -728-5314 
Nevada,  Oregoo, 


Seattle,  WA 
Idaho,  Montana 
Washington 


(FR  Doc  94-307g4|Filed  12-14-94,  8:45  an) 
•UWG  CODE  41«»-l4^ 


National  Vaccina 
Program;  List 


ln)ury  Compensation 
ofj  Petitions  Received 


AGENCY:  Public  Health  Service,  HHS 
ACTION:  Notice. 


SUMMARY:  The  Pi  blic  HeaMi  Service 
(PHS)  is  publish:  ng  this  notice  of 
petitions  receive  i  under  the  National 
Vaccine  Injury  C  impensation  Program 
as  required  by  section 
2112(b)(2)  of  thejPHS  Act,  as  amended. 
While  the  Secretary  of  Health  and 
is  named  as  the 
proceedings  brought 
by  the  filing  of  petitions  for 
compensation  m  ider  the  Program,  the 
United  States  Co  lut  of  Federal  Claims  is 
chvged  by  statu  e  with  responsibiUty 
for  considering  t  nd  acting  upon  tin 
petitions. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  aboit  requirements  for 
filing  petitions,  (  nd  the  Program 
generally,  contai  t  the  Clerk,  United 
States  Court  of  F  sderal  Claims,  717 
Madison  Place  ^  W.,  Washington,  D.C. 
20005.  (202)  21S  -9657.  For  information 
on  the  Public  H«  alth  Service's  role  in 
the  Program,  contact  the  Director, 
National  Vaccine  Injury  Compensation 
Program,  5600  F  shers  Lane,  Room 
8A35.  Rockville  MD  20857,  (301)  443- 
6593 

SUPPLEMENTARY  NFORMATION:  The 
Program  provide  s  a  system  of  no-fault 
compensation  ft  r  certain  individuals 
who  have  been  iijured  by  specified 
childhood  vaccihes.  Subtitle  2  of  title 
XXI  of  the  PHS  Act.  42  U.S.C.  300aa-tO 
et  seq.  provides  that  those  seeking 
compensation  aie  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  me  petition  on  the 
Secretary  of  He^th  and  Human 
Services,  who  ii  named  as  the 
respondent  in  ef  ch  proceeding.  The 
Secretary  has  d(  legated  his 
responsibility  u  ider  the  Program  to 
PHS.  The  Court  is  directed  by  statute  to 


appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  section 
2114  of  the  PHS  Act.  This  Table  lists  tot 
each  covered  childhood  vaccine  the 
conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration  Compeiisation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periodsL  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  wais  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-l  2(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  partial  list  of 
petitions  received  by  PHS  on  January 
30, 1991  through  January  31, 1991. 

Section  2112(b)(2)  also  provides  that 
the  specieil  master  "shall  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1 .  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  In 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injiuy,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  by"  one  of 
the  vaccines  referred  to  in  the  Table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  Uie 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occur 
within  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information     ^ 


64688  Federal  Register  /  Vol.  59.  No.  24^  /  Thursday.  December  15.  1994  /  Notices 


Fiederal  Kegjater  /  Vol  59.  Na  240  /  Thursday.  December  15.  1994  /  Notices 


64687 


and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  "For  Further 
Information  Contact"),  with  a  copy  to 
PHS  addressed  to  Director,  Bureau  of 
Health  Professions.  5600  Fishers  Lane, 
Room  8-05,  Rockville,  MD  20857  The 
Court's  caption  (Petitioner's  Name  v 
Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44.  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1  Timothy  Kisel,  Solon,  Ohio,  Claims 
Court  Number  91-0397  V 

2.  Robert  Salisbury.  Huron,  South 
Dakota,  Claims  Court  Number  91- 
0398  V 

3.  Lynette  Voorheis,  Jackson.  Michigan, 
Claims  Court  Number  91-0399  V 

4.  Judith  Brooks,  Auburn,  New  York. 
Claims  Court  Number  91-0400  V 

5.  Cheryl  Dixon,  Baltimore,  Maryland. 
Claims  Court  Number  91-0401  V 

6.  Pamela  Delay  on  behalf  of  Michael 

•  Delay.  Colxmibus,  Ohio,  Claims  Court 
Number  91-0402  V 

7  Linda  Evans  on  behalf  of  Christc^her 
Evans,  Akron.  Ohio,  Claims  Court 
Number  91-0403  V 

8.  Cindy  Stave  on  behalf  of  Jeremiah 
Gerling,  Deceased,  Fai^go,  North 
Dakota.  Claims  Court  Number  91- 
0404  V 

9.  Ruby  Arledge  on  behalf  of  Michael 
Arledge,  Birmingham,  Alabama, 
Claims  Court  Number  91-0405  V 

10.  Susan  Clarke  on  behalf  of  Kevin 
Lampron,  Deceased,  Haverhill, 
Massachusetta,  Claims  Court  Number 
91-0406  V 

11  David  F  Jarvis  on  behalf  of  Michael 
W  Jarvis,  Winston  Salem,  North 
Carolina,  Claims  Court  Number  91- 
0407  V 

12.  Mary  Greenwood  on  behalf  of 
Jeanette  Greenwood.  Syracuse.  New 

•  York.  Claims  Court  Number  91-0408 
V 

13.  Laurie  Garcelon  on  behalf  of 
Jeremiah  Garcelon,  Deceased,  Albany. 
New  York,  Claims  Court  Number  91- 
0409  V 

14.  Jackie  Jake  Waldner  on  behalf  of 
Melissa  Waldner,  Huron.  South 
Dakota  Claims  Court  Number  91-0410 
V 

15.  Steven  Eisen  on  behalf  of  David 
Eisen,  Morristown,  New  Jersey, 
Claims  Court  Number  91-0411  V 


16.  Richard  and  Sherry  Hill  on  behalf  of 
Karrie  Jo  HiU.  SaU  Lake  Qty.  Utah. 
Claims  Court  Nimiber  91-0412  V 

17.  Spencer  Hovey  on  behalf  of  Carol 
Hovey,  Layton,  Utah.  Claims  Court 
Number  91-0413  V 

18.  Leslie  Steadman  on  bdialf  of  Sarah 
Vondersaar,  Dayton.  Ohio.  Oaims 
Court  Number  91-0414  V 

19.  Vicky  Renee  Smith  on  behalf  of 
Jennifer  Kay  Smith,  Ellsworth  Air 
Force  Base.  South  Dakota.  Claims 
Court  Number  91-0415  V 

20.  Margie  Kelley  on  behalf  of  Toby 
Kelley,  Cameron,  Louisiana.  Claims 
Court  Number  91-0416  V 

21  Laurel  Najarian  on  behalf  of  Michael 
Jennings.  Toledo,  Ohio,  Claims  Court 
Number  91-0417  V 

22.  Brian  Thompson  on  behalf  of 
Jennifer  Thompson,  Garland.  Texas. 
Claims  Court  Number  91-0418  V 

23.  Madeline  Johnston  on  behalf  of 
Matthew  Corwin,  Lancaster. 
CaUfomia,  Claims  Court  Number  91- 
0419  V 

24.  K.  Beth  Guilford  on  behalf  of 
Jennifer  Guilford.  Deceased. 
Jacksonville.  North  Carolina,  Claims 
Court  Number  91-0420  V 

25.  Janna  Leech  on  behalf  of  Walter 
Leech.  Franklin.  North  Carolina. 
Claims  Court  Number  91-0422  V 

26.  James  Crumbey,  Inglewood, 
CaUfomia,  Claims  Court  Number  91- 
0424  V 

27.  Patty  Chatigny  on  behalf  of  Travis 
Chatigny,  Beaumont,  California, 
Claims  Court  Number  91-0425  V 

28.  James  E.  Savington  on  behalf  of 
Kendra  Savington,  Salt  Lake  City. 
Utah,  Claims  Court  Number  91-0426 
V 

29.  Deborah  Helprin.  Flushing.  New 
York.  Claims  Court  Number  91-0427 
V 

30.  Steve  Blanks  on  behalf  of  John 
Blanks.  Nashville,  Tennessee.  Claims 
Court  Number  91-0428  V 

31.  Taya  Meadows-Ladd.  Chattanooga, 
Tennessee.  Claims  Court  Number  91- 
0429  V 

32.  Brian  Dunn,  Ridgefield.  Connecticut. 
Claims  Court  Number  91-0430  V 

33.  Kimberly  Baker  on  behalf  of 
Marshall  Baker.  Deceased,  New  Town. 
North  Dakota,  Claims  Court  Number 
91-0431 V 

34.  Clifford  Callison  on  behalf  of 
Clifford  Callison.  IT.  Beckley,  West 
Vii^inia.  Claims  Court  Number  91- 
0432  V 

35.  Donna  Heller.  Oakland.  California. 
Claims  Court  Number  91-0433  V 

36.  Joyce  Swanson  on  behalf  of  Jeff 
Kleffman.  Harlan,  Iowa.  Claims  Court 
Number  91-0434  V 

37  Robert  Meyer,  Casper.  Wyoming. 
Claims  Court  Number  91-0435  V 


38.  Colleen  Lewis  on  behalf  of  Megan 
Lewis.  Owensboro,  Kentucky.  Claims 
Court  Number  91-0436  V 

39.  Terry  and  Linda  Hagerman  on  behalf 
of  Justin  Hagerman.  Stuttgart, 
Germany.  Claims  Court  Number  91- 
0437  V 

40.  Charlie  BUss.  Sr.  on  behalf  of  Charlie 
Bliss.  Jr.,  Wheeling,  West  Virginia. 
Claims  Court  Number  91-0436  V 

41.  R.  Jack  Siring  on  behalf  of  John 
Siring,  Syracuse,  New  York.  Claims 
Court  Number  91-0439  V 

42.  Deborah  La  Porte  on  behalf  of 
Timothy  La  Porte.  Herkimer.  New 
York.  Claims  Court  Number  91-0440 
V 

43.  Martha  Weikle  on  behalf  of  Diane 
Harmon,  Ronceverte.  West  Virgima. 
Claims  Court  Number  91-0441  V 

44.  Terry  Rust  on  behalf  of  Randolph 
■  Rust.  SL  Paul.  Miimesota.  Claims 

Court  Number  91-0442  V 

45.  WilUam  iCienzle  on  behalf  of 
Amanda  Kienzle.  Freeport.  Illinois. 
Claims  Court  Number  91-0443  V 

46.  Jonny  Waldner  on  behalf  of  Ramoaa 
Waldner.  Huron.  South  Dakota. 
Claims  Court  Number  91-0444  V 

47  Camilla  Snyder  on  behalf  of  Shylah 
Snyder,  Deceased.  New  Town.  North 
Dakota,  Claims  Court  Number  91- 
0445  V 

48.  Edward  Kwiecien  on  behalf  of  Klint 
Kwiecien,  Middleboro. 
Massachusetts,  Claims  Court  Number 
91-0446  V 

49.  Lyle  Nicholson  on  behalf  of  Jeffrey 
Nicholson,  Omaha.  Nebraska.  Claims 
Court  Number  91-0447  V 

50.  Danny  Hescock,  Greenfield. 
Massachusetts.  Claims  Court  Number 
91-0448  V 

51.  Stanley  Zukowski,  Bristol. 
Connecticut,  Claims  Court  Number 
91-0449  V 

52.  Timothy  Dorr  on  behalf  of  Samuel 
Dorr,  Miami,  Florida.  Claims  Court 
Number  91-0450  V 

53.  Carolyn  Garofolo  on  behalf  of  Joseph 
Saladino,  Manville,  New  Jersey, 
Claims  Court  Number  91-0451  V 

54.  Wilma  Roberts.  Whitesville. 
Kentucky,  Claims  Court  Number  91- 
0452  V 

55.  Linda  Viemes  on  behalf  of  Jeffiey 
Allen.  Colorado  Springs.  Colorado. 
Claims  Court  Number  91-0453  V 

56.  Barbara  Loucks  on  behalf  of  Virginia 
Loucks.  Deceased.  White  Plains.  New 
York.  Claims  Court  Number  91-0454 
V 

57.  Jimmie  Liber  on  behalf  of  Steven 
Liber.  Deceased,  Liberty.  Missouri. 
Claims  Court  Number  91-0455  V 

58.  Ja'nan  Derwin  on  behalf  of 
Samantha  Derwin.  Deceased. 
Shreveport.  Louisiana.  Claims  Court 
Number  91-0456  V 
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59.  Patricia  Pittnian  on  behalf  of  Montez 
Pittman,  Deceased.  Chicago,  Illinois. 
Qaims  Court  Number  91-0457  V 

60.  David  Claver  on  behalf  of  Robin 
Claver.  Honolulu.  Hawaii,  Claims 
Court  Number  91-0458  V 

61.  Gloria  Bartels  on  behalf  of  Angela 
Bartels,  Minneapolis,  Minnesota. 
Qaims  Court  Number  91-0459  V 

62.  Gerald  Gribble  on  behalf  of  Jesse 
Gribble,  Deceased,  Provo,  Utah. 
Claims  Court  Number  91-0460  V 

63.  Debra  Preston  on  behalf  of  William 
Preston,  Spokane.  Washington. 
Claims  Court  Number  91-461  V 

64.  Hilda  Pa^.in  on  behalf  of  Abner 
Pagan.  Guayanilla.  Puerto  Rico, 
Claims  Court  Number  91-0462  V 

65.  Ja'nan  Derwin  on  behalf  of  Sonya 
Derwin,  Deceased,  Shreveport. 
Louisiana,  Claims  Court  Number  91- 

0463  V 

66.  Lawrence  Wilson  on  behalf  of 
Andrew  L  Wilson,  Weisbaden. 
Germany,  Claims  Court  Number  91- 

0464  V 

67.  Linda  Wilkins,  Atlanta,  Georgia. 
Claims  Court  Number  91-0465  V 

68.  David  Bounds  on  behalf  of  John 
Bounds,  Austin,  Texas,  Claims  Court 
Number  91-0466  V 

69.  Jeffrey  and  Lisa  Dillard  on  behalf  of 
Jami  Dillard,  Lubbock,  Texas,  Claims 
Court  Number  91-0467  V 

70.  Don  Branham  on  behalf  of  Blake 
Branham,  Norman,  Oklahoma.  Claims 
Court  Number  91-0468  V 

71.  Lucy  Casares  on  behalf  of  Elizabeth 
Casares,  San  Antonio,  Texas.  Claims 
Court  Number  91-0469  V 

72.  Gary  Kanarr  on  behalf  of  Kimberly 
Kanarr,  Fort  Hood,  Texas,  Claims 
Court  Number  91-0470  V 

73.  Timothy  M.  Choina  on  behalf  of 
Timothy  D.  Choina,  Biloxi, 
Mississippi,  Claims  Court  Number 
91-047rV 

74.  Sheila  Evans  on  behalf  of  Kenneth 
Mims,  Dallas,  Texas,  Claims  Court 
Number  91-0472  V 

75.  Ruben  and  Melissa  Guerrero  on 
behalf  of  Jared  Guerrero,  Plainview, 
Texas,  Claims  Court  Number  91-0473 
V 

76.  Victor  Whitney  on  behalf  of  Kelly 
Whitney,  New  Braunfels,  Texas, 
Claims  Court  Number  91-0474  V 

77  Beatrice  Castillo  on  behalf  of 
Casandra  Castillo,  Lubbock,  Texas, 
Claims  Court  Number  91-0475  V 

78.  Jeffrey  Kerrigan  on  behalf  of  Grant 
Kerrigan,  San  Antonio,  Texas,  Claims 
Court  Number  91-0476  V 

79.  Wayne  Kindle  on  behalf  of  Issac 
Wood,  Austin,  Texas,  Claims  Court 
Number  91-0477  V 

80.  Juan  Herrera  on  behalf  of  Nicole 
Herrera,  Kingsville,  Texas,  Claims 
Court  Number  91-0478  V 


81.  Carlos  Hemimdez  on  behalf  of  Jose 
Hernandez,  Ej  Paso,  Texas,  Claims 
Court  Number  91-0479  V 

82.  Douglas  Owpns  on  behalf  of  Owen 
Owens,  Los  /(lamos.  New  Mexico. 
Claims  Court  Number  91-0480  V 

83.  Raul  Lopez  f>n  behalf  of  Raphael 
Lopez,  Deceaied,  San  Antonio,  Texas. 
Qaims  Court  Number  91-0481  V 

84.  Karen  Ecclef  on  behalf  of  Vernon 
Dyne,  Erie,  Pennsylvania,  Claims 
Court  Number  91-0482  V 

85.  Michael  an^  Delia  Pulliam  on  behalf 
of  Latanya  PuLUam.  Deceased, 
Springfield,  Illinois.  Claims  Court 
Number  91-(M83  V 

86.  Wilham  Olspn  on  behalf  of  Lewis 
Olson,  Bostoq,  Massachusetts,  Claims 
Court  Numbe^  91-0484  V 

87.  Evelyn  Thomas  on  behalf  of  David 
Thomas.  Milwaukee,  Wisconsin. 
Claims  Court  Number  91-0485  V 

88.  Diane  Rodg<  rs  on  behalf  of  Leann 
Rodgers,  Fore  yrce,  Arkansas,  Claims 
Court  Numbe  91-0486  V 

89.  Gary  Vigna  (  n  behalf  of  Silas 
Davidow.  Chi(:o,  California.  Claims 
Court  Numbei  91-0487  V 

90.  Peter  J.  Stey  sr  on  behalf  of 
Cassandra  Stc  yer,  New  Hartford,  New 
York.  Claims  ^ourt  Nimiber  91-0488 
V 

91.  Gordon  Raci  ley  on  behalf  of  Sean 
Rackley,  Harr  sburg,  Pennsylvania. 
Claims  Court  dumber  91-0489  V 

92.  Terry  Miller  on  behalf  of  Thomas 
Miller,  Deceai  ed.  Silver  Spring. 
Maryland,  Ch  ims  Court  Number  91- 
0490  V 

93.  Jeraldine  Sp  uiell  on  behalf  of 
Thomas  Spru  ell,  Birmingham, 
Alabama,  Cla  ms  Court  Niunber  91- 
0491V 

94.  Maxine  Seg(  via  on  behalf  of  Alethea 
Segovia,  Nash  ville,  Tennessee,  Claims 
Court  Numbei  91-0492  V 

95.  Peter  and  Ja<  queline  Broyvne  on 
behalf  of  Josh  la  Browne,  Newport, 
Rhode  Island,  Claims  Court  Number 
91-0493  V 

96.  Emma  Rogei  s,  Oklahoma  City. 
Oklahoma,  CI  tims  Court  Number  91- 
0494  V 

97.  Gary  ReisneJ  on  behalf  of  Raymond 
Reisner,  State  College,  Pennsylanvia, 


Claims  Court 
98.  Alan  Fox,  Jr 


100 

Clark,  Waterv 
Court  Numbei 


'Jimiber  91-0495  V 
East  Syracuse,  New 
York.  Claims  t:ourt  Number  91-0496 
V 
99.  John  and  Kathleen  Hannigan  on 
behalf  of  Kevi  i  Ross  Hannigan, 
Baltimore,  Ma  ryland,  Claims  Court 
Number  91-0'  97  V  and  91-0498  V 
Joanne  Clarft  on  behalf  of  Zane 
lie,  Maine,  Claims 
91-0499  V 
101  Vernon  Cofcw  on  behalf  of  Linda 
Colaw,  Richm  ind,  Virginia,  Claims 
Court  NumbeJ  91-0500  V 


102.  Edward  Weldon,  m.  Honolulu. 
Hawaii,  Claims  Court  Number  91- 
0501  V 

103.  Sushila  Khanna  on  behalf  of 
Richard  Khanna,  Alexandria,  Virginia. 
Claims  Court  Number  91-0502  V 

104.  Connie  Joehnk  on  behalf  of  Robin 
Joehnk,  Cincinnati,  Ohio,  Claims 
Court  Number  91-0503  V 

105.  Areta  Coats  on  behalf  of  Dean 
Coats,  Portland,  Indiana.  Claims  Court 
Number  91-0504  V 

106.  Peggy  Ellis.  Cincinnati.  Ohio. 
Claims  Court  Nimiber  91-0505  V 

107  Ronald  Niland.  Joppa.  Maryland, 
Qaims  Cotirt  Niunber  91-0506  V 

108.  Kent  L.  Gobble  on  behalf  of  Kent 
H.  Gobble.  Kemersville.  North 
Carolina.  Claims  Court  Number  91- 
0507 

109.  Kent  Gobble  on  behalf  of  Deanna 
Coins.  Kemersville.  North  Carolina. 
Claims  Court  Number  91-0508  V 

110.  Jackie  Gobble.  Kemersville,  North 
Carolina.  Claims  Court  Niunber  91- 
0509  V 

111.  Donald  and  Brenda  Edwards  on 
behalf  of  Dawn  Edwards,  Cranston. 
Rhode  Island.  Claims  Court  Number 
91-0510  V 

112.  Christina  Kramer.  Anchorage; 
Alaska,  Claims  Court  Number  91- 
0511V 

113.  James  B.  Stanley  on  behalf  of 
Jennifer  Stanley.  El  Paso.  Texas. 
Claims  Court  Number  91-0512  V 

1 14.  Patricia  Alden  on  behalf  of  Adam 
Alden.  Washington,  D.C.,  Claims 
Court  Number  91-0513  V 

115.  Sandra  Tingley  on  behalf  of  Sherri 
Roop,  Balboa,  Panama,  Claims  Court 
Number  91-0514  V 

116.  Ronald  and  Patricia  O'Brien  on 
behalf  of  Jennifer  O'Brien,  Lubbock, 
Texas.  Claims  Court  Number  91-0515 
V 

117.  Gail  Block  on  behalf  of  Collin 
Block,  De  Witt,  Iowa,  Claims  Court 

,    Number  91-0516  V 

118.  David  Doban.  Wheeling,  West 
Virginia,  Claims  Court  Number  91- 
0517  V 

119.  Daniel  Butler  on  behalf  of  Erin 
Butler,  Clarkston,  Georgia,  Claims 
Court  Number  91-0518  V 

120.  James  Piermarini  on  behalf  of 
Alyssa  Piermarini,  Leominster, 
Massachusetts,  Claims  Court  Number 

.  91-0519 V 

121.  Viola  Hicks  on  behalf  of  Katherine 
Wilson,  Augusta,  Georgia,  Claims 
Court  Number  91-0520  V 

122.  Eddie  Langford  on  behalf  of  Eddie 
Maurice  Langford,  Baumholder, 
Germany,  Claims  Court  Number  91- 
0521V 

123.  Tommy  and  Sharon  Sturdivan  on 
behalf  of  James  Sturdivan,  Deceased, 
Chattanooga,  Tennessee,  Claims  Court 
Number  91-0522  V 
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124.  Ronald  Lien  on  behalf  of  Sandn 
Lien,  Laconia,  New  Hampshire, 
Claims  Court  Number  91-0523  V 

125.  Mary  McGrath  on  behalf  of  Kathryn 
Nagle,  Denver,  Colorado.  Claims 
Court  Number  91-0524  V 

126.  Joseph  Schartz  on  behalf  of 
Matthew  Schartz.  Dodge  City.  Kansas. 
Claims  Court  Number  91-0525  V 

127  David  and  Janis  Glusman  on  behalf 

of  Sharon  Glusman,  Wynnewood. 

Pennsylvania,  Claims  Court  Number 
91-0526  V 

128.  Rex  Hennefent  on  behalf  of  Thomas 
Hennefent.  Dubuque.  Iowa,  Claims 
Court  Number  91-0527  V 

129.  Jose  Vianna  on  behalf  of  Oliver 
Viaima,  New  York  City,  New  York, 
Claims  Court  Number  91-0528  V 

130.  Robert  Ourso  on  behalf  of  Judson 
Ourso,  Baton  Rouge,  Louisiana, 
Claims  Court  Number  91-0529  V 

131  Vincent  Rietzke  OR  behalf  of  Erin 
Rietzke,  Deceased,  Smith  Center, 
Kansas,  Claims  Court  Number  91- 
0530  V 

132.  Richard  Ducay  on  b^ialf  of  Robert 
Ducay,  Deceased,  Glassport. 
Pennsylvania,  Claims  Court  Number 
91-0531 V 

133.  Larry  and  Jeanne  Kasteller  on 
behalf  of  Myndi  Kastelier  Keams, 
Utah,  Claims  Court  Number  91-0532 
V 

134.  W  Thomas  Sutton  on  behalf  of 
Shawn  Sutton,  Deceased, 
Albuquerque.  New  Mexico.  Claims 
Court  Number  91-0533  V 

1 35.  Cheiyl  Wood  on  behalf  of  Keith 
Wood.  Houstok,  Texas,  Claims  Court 
Number  91-0534  V 

136.  Ann  and  Frank  Morreli  on  behalf 
of  Biandon  Morreli,  Beaumont,  Texas, 
Claims  Court  Number  91-0535  V 

137.  Raynell  Singletary  on  behalf  of 
Kyle  Singletary.  Houston.  Texas. 
Claims  Court  Number  91-0536  V 

138.  Nicholas  Delapo  on  behalf  of  Susan 
Entwistle.  Neptune,  New  Jersey. 
Gaims  Court  Number  91-0537  V 

139.  Nicholas  F.  Delapo  on  behalf  of 
Nicholas  Charles  Delapo,  Asbury. 
New  Jersey.  Claims  Court  Number  91- 

0538  V 

140.  William  and  Andrea  Combs  on 
behalf  of  Lynsey  Combs,  Fresno. 
Cahfomia,  Claims  Court  Number  91- 

0539  V 

141.  Alyce  Collier  on  behalf  of  Angie 
Bouley.  Los  Gates.  California.  Claims 

,    Court  Number  91-0540  V 

142.  Robert  and  Sara  Riegelsbei^r  on 
behalf  of  Thomas  G.  Riegelsbeiger, 
Sacramento,  California,  Claims  Court 
Number  91-0541  V 

143.  Christine  Gonzales  on  behalf  of 
Kathrine  Gonzales,  Deceased.  San 
Jose.  California,  Claims  Court  Number 
91-0542  V 


144.  Lmraine  Hamilton  on  behalf  of 
Matthew  Summers.  Stodcton. 
California,  Claims  Court  Number  91- 

0543  V 

145.  Oooaid  McNaiy  cm  behalf  of 
Patricia  McNary,  San  Mateo. 
California,  Claims  Court  Number  91- 

0544  V 

146.  Kurtis  Heaton  on  behalf  of  Ryan 
Heaton.  Salt  Lake  City,  Utah.  Claims 
Court  Number  91-0545  V 

147.  Diana  Victoria  Johnson,  Panama 
Canal  Zone,  Puerto  Rico,  Clauns  Court 
Number  91-0546  V 

148.  Alexandra  C^aiduk.  Washington. 
D.C.,  Claims  Court  Number  91-0547  V 

149.  Patricia  McBride  on  behalf  of 
Patrick  Kahle,  Deceased,  Diexel  Hill. 
Pennsylvania.  Claims  Court  Number 
91-0548 V 

150.  Dennis  McBride  on  bdialf  of  Kelly 
McBride,  Drexel  Hill.  Pennsylvania. 
Claims  Court  Number  91-0549  V 

151 .  Kent  Barhydt  on  behalf  of  Mindi 
Barhydt,  South  Bend,  Indiana.  Claims 
Court  Number  91-0550  V 

152.  Wyndell  W.  Carter  on  behalf  of 
Wyndell  Hoyt  Carter.  Arlington, 
Vii^ginia,  Claims  Court  Number  91- 
0551V 

153.  Eleanor  Moore  on  behalf  of  Allen 
Moore,  Fairmont,  West  Virginia, 
Claims  Court  Number  91-0552  V 

154.  Robert  Riesberg  on  behalf  of 
Catherine  Riesberg.  West  Saint  Paul. 
Minnesota.  Claims  Court  Number  91- 
0553  V 

155.  Geoige  McCrary  on  behalf  of  Keith 
McCrary,  Nashville.  Tennessee, 
Claims  Court  Number  91-0554  V 

156.  Stephen  Bond  on  behalf  of  Alan 
Bond,  Secaucus,  New  Jersey,  Qaims 
Court  Number  91-0555  V 

157.  Ralph  Uhhnann  on  behalf  of 
Shawn  Uhlmann,  Teaneck,  New 
Jersey.  Claims  Court  Number  91-0556 
V 

1 58.  Wilson  Eshbach  on  behalf  of 
Michael  Eshbach,  Reading. 
Pennsylvania.  Qaims  Court  Number 
91-0557  V 

159.  Wayne  Johnson  on  behalf  of  Laura 
Johnson,  Dayton,  Ohio.  Qaims  Court 
Number  91-0558  V 

160.  Susan  Schlussel  on  behalf  of  Stacey 
Schlussel,  Deceased,  Bardonia,  New 
York,  Qaims  Court  Number  91-0559 
V 

161.  Vanessa  Woodard  on  behalf  of 
Darrin  Woodard,  Washington,  D.C, 
Claims  Court  Number  91^560  V 

162.  Sean  McDonough.  Cliffside  Park, 
New  Jersey.  Qaims  Court  Number  91- 
0561V 

163.  Bradford  Hilbert  on  behalf  of 
Andrew  Hilbert,  Spring  Valley,  New 
York,  Claims  Court  Number  91-0562 
V 

164.  William  Shpunder  on  behalf  of 
Kimberly  Shpunder,  Clinton,  New 


Jersey.  Claims  Court  Number  91-0563 

165.  Gerald  Tairant  on  behalf  of  Mary 
Tarrant.  Montpelier,  Vermont.  Claims 
Court  Number  91-0564  V 

166.  Daniel  Pozzuto  on  behalf  of 
Jennifer  Pozzuto.  Baton  Rouge. 
Louisiana,  Claims  Court  Number  91- 
0565  V 

167.  Dianna  Mcintosh  on  behalf  of  Dana 
McNeil.  Washington.  DC.  Claims 
Court  Number  91-0566  V 

168.  Roger  Wheeler,  Fort  Sam  Houston, 
Texas,  Qaims  Court  Number  91-0567 

169.  Daryl  Lemon.  Beverly  Hills. 
California,  Qaims  Court  Number  91- 

0568  V 

170.  Man  Minjares  on  behalf  of  Robert 
E.  Jovin.  Deceased.  Missoula, 
Montana,  Qaims  Court  Number  91- 

0569  V 

171  Gerard  Mittleberger  on  behalf  of 
Charles  Mittleberger.  Philadelphia. 
Pennsylvania.  Claims  Court  Number 
91-0570  V 

1 72.  Chester  Janus  on  behalf  of  Joann 
Janus,  Brooklyn,  New  York.  Claims 
Court  Number  91-0571  V 

173.  Maryann  Hellebrand-Sztaba  on 
behalf  of  Damien  Hellebrand-Sztaba, 
Deceased,  Norfolk,  Virginia.  Claims 
Court  Number  91-0572  V 

174.  Larry  Halliburton  on  behalf  of 
Quentin  Halliburton.  Macon. 
Tennessee,  Claims  Court  Number  91- 

0573  V 

175.  Scott  and  Sandra  Odegard  on 
behalf  of  Ander  S.  Odegard.  Reno, 
Nevada,  Claims  Court  Number  91- 

0574  V 

176.  Harold  and  Barbara  Bragg  on  behalf 
of  Michele  Bragg,  Mechanicsburg. 
Ohio,  Qaims  Court  Number  91-0575 
V 

177.  Norma  Speegle  on  behalf  of 
Stephanie  Speegle.  Oneonta, 
Ah^Mma.  Claims  Court  Number  91- 
0576  V 

178.  Machelle  Duty  on  behalf  of 
Anthone  Duty,  Columbus,  Ohio, 
Claims  Court  Number  91-0577  V 

179.  Maria  Valenzuela  on  behalf  of 
Auturo  Valenzuela,  Chicago.  Ilhnois. 
Claims  Court  Number  91-0578  V 

-180.  Marty  Jefiries.  Fayette  County. 
West  Virginia,  Claims  Court  Number 
91-0579  V 

181.  Mary  Taggart  on  behalf  of  Jeffrey 
Taggart.  Brown  wood.  Texas.  Claims 
Court  Number  91-0580  V 

182.  Donna  and  Robert  Fontaine  on 
behalf  of  Shane  Fontaine,  Beaumont, 
Texas,  Qaims  Court  Number  91-0581 
V 

183.  Rose  Yezierski.  Waterbury. 
Connecticut.  Claims  Court  Number 
91-0582  V 
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184.  Errol  Kairdolf  on  behalf  of  Michella 
Kairdolf,  Baton  Rouge^Louisiana, 
Claims  Court  Number  91-0583  V 

185.  Edward  Cottrell  on  behalf  of  Kristin 
Cottrell,  Madison,  Connecticut, 
Claims  Court  Number  91-0584  V 

186.  Lucille  Marchmon  on  behalf  of 
Claudia  Render.  Cleveland,  Ohio. 
Claims  Court  Number  91-0585  V 

187.  Deanna  Barker  on  behalf  of  Brian 
Barker.  Kanawha  County,  West 
Virginia.  Claims  Court  Number  91- 
0586  V 

188.  Nina  George,  Avon,  Connecticut. 
Claims  Court  Number  91-0587  V 

189.  Mary  ORiordan  on  behalf  of 
Michael  O'Riordan,  San  Francisco, 
Cahfomia,  Claims  Court  Number  91- 
0588  V 

190.  Albert  Rettew  on  behalf  of  Jonathan 
Rettew,  Pottstown,  Pennsylvania, 
Claims  Court  Number  91-0589  V 

191.  Victor  Lakstins  on  behalf  of  Lorn 
Lakstins,  Deceased,  Indianapolis, 
Indiana,  Claims  Coiirt  Number  91- 
0590  V 

192.  Todd  Kimmel  on  behalf  of  Jessica 
Kimmel,  New  Wilmington, 
Pennsylvania,  Claims  Court  Number 
91-0591 V 

193.  Wendy  Morrison  on  behalf  of 
Ashley  Morrison.  Rockingham,  North 
Carolina,  Claims  Court  Number  91- 

0592  V 

194.  Gwen  D.  Dudley  on  behalf  of  Billy 
Dudley,  Deceased,  Saint  Albans, 
Vermont.  Claims  Court  Number  91- 

0593  V 

195.  James  Goeltz  on  behalf  of  Kurt 
Goeltz,  Taipei.  Taiwan,  Claims  Court 
Number  91-0594  V 

196.  Ernest  Jones  on  behalf  of  Bethany 
Jones,  Ruston,  Louisiana,  Claims 
Court  Number  91-0595 

197.  Earl  Vandry  on  behalf  of  Anthony 
Vandry,  Plainview.  Nebraska.  Claims 
Court  Number  91-0596 

198.  William  Fisher  on  behalf  of  Joshua 
Fisher,  Deceased,  Claysville, 
Pennsylvania,  Claims  Court  Number 
91-0597. 

December  R,  1994. 

Giro  V.  Sumaya. 

Administrator. 

(PR  Doc.  94-30762  Filed  12-14-94: 8:45  am) 
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National  Vaccine  Injury  Compensation 
Program;  List  of  Petitions  Received 

agency:  PubUc  Health  Service,  HHS. 
ACTION:  Notice. 


SUMMARY:  The  PubUc  Health  Service 
(PHS)  is  publishing  this  notice  of 
petitions  received  under  the  National 
Vaccine  Injury  Compensation  Program 
("the  Prograin"),  as  required  by  section 


2112(b)(2)  of  th  B  PHS  Act,  as  amended. 
While  the  Seen  ttary  of  Health  and 
Hiunan  Service  s  is  named  as  the 
respondent  in  ( 11  proceedings  brought 
by  the  filing  of  }etitions  for 
compensation  inder  the  Program,  the 
United  States  (lourt  of  Federal  Claims  is 
charged  by  stat  ite  with  responsibility 
for  considering  and  acting  upon  the 
petitions.  ' 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  ab^ut  requirements  for 
filing  petitions,,  and  the  Program 
generally,  contact  the  Clerk,  United 
States  Court  of  Federal  Claims,  717 
Madison  PlacejN.W.,  Washington,  D.C. 
20005,  (202)  2lb-9657.  For  information 
on  the  Public  l^alth  Service's  role  in 
the  Program,  contact  the  Director, 
National  Vacciie  Injury  Compensation 
Program.  5600  Fishers  Lane,  Room 
8A35,  Rockvill*,  MD  20857,  (301)  443- 
6593. 

SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  ^r  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHSkct,  42  U.S.C.  300aa-10 
et  seq.,  provide^  that  those  seeking 
compensation  ^re  to  file  a  petition  with 
the  U.S.  Court  if  Federal  Claims  and  to 
serve  a -copy  of  Ihe  petition  on  the 
Secretary  of  Health  and  Human 
Services,  who  i$  named  as  the 
respondent  in  aach  proceeding.  The 
Secretary  has  delegated  his 
responsibility  tinder  the  Program  to 
PHS.  The  Courf  is  directed  by  statute  to 
appoint  spedaBmasters  who  take 
evidence,  condjict  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation.  \ 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  set  forth  <  t  section  2114  of  the 
PHS  Act  (the  Ti  ble).  This  Table  lists  for 
each  covered  d  ildhood  vaccine  the 
conditions  whii  Ji  will  lead  to 
compensation  a  nd,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  o  r  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Tal  ile  and  for  conditions 
that  are  manife;  ted  after  the  time 
periods  specific  d  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  c  aused  by  one  of  the 
listed  vaccines. 

Section  21121  j)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-12  [b)(2),  requires  that  the 
Secretary  pubUi  h  in  the  Federal 
Register  a  notic }  of  each  petition  filed. 


UMI 


Set  forth  below  is  a  partial  list  of 
petitions  received  by  PHS  on  January 
31, 1991 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  by"  one  of 
the  vaccines  referred  to  in  the  Table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occur 
within  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  Information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT),  with  a  copy  to 
PHS  addressed  to  Director,  Bureau  of 
Health  Professions,  5600  Fishers  Lane, 
Room  8-05,  Rockville,  MD  20857.  The 
Court's  caption  (Petitioner's  Name  v 
Secretary  of  Health  and  Human 
Services)  and  the  docket  nimiber 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44.  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  (^'Petitions 

1  Robert  Scrima  on  behalf  of  Christina  Rose 
Scrima,  Afton,  New  York,  Claims  Ckiurt 
Number  91-0598  V 

2.  Charlotte  Hayes  on  behalf  ofMichelle 

Epperson,  Deceased.  Birmingham. 
Alabama.  Claims  Court  Number  91-05U9 
V 

3.  Johnnie  Leazer,  Jr..  Davidson.  North 

Carolina.  Claims  Court  Number  91-0600 
V 
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4.  Thomas  Phelan  on  behalf  of  Molly  Phelan. 

Portland,  Oregon,  Claims  Court  Number 
91-0601 V 

5.  Joanna  Easley  on  behalf  of  William  Easley, 

Pampa.  Texas,  Claims  Court  Number  91- 
0602  V 

6.  Machelle  Duty  on  behalf  of  Bobbie  Duty. 

Columbus,  Ohio,  Claims  Court  Number 
91-0603 V 

7  Donald  Routh  on  behalf  Kimberly  Routh. 

Bellevue.  Washington.  Claims  Court 
Number  91-0604  V 

8  Ronald  Brann,  Jacksonville.  North 

Carolina,  Claims  Court  Number  91-0605 
V 

9  Melissa  Gorman,  Fort  Bliss.  Texas,  Claims 

Court  Number  91-0606  V 
10.  John  Minkiewicz,  Cohoes,  New  York. 
Claims  Court  Number  91-0607  V 

11  Donald  McNutt,  Brush  Valley, 

Pennsylvania,  Claims  Court  Number  91- 
0608  V 

12  Ruth  Prater  on  behalf  of  Jason  Prater, 
Crossville,  Tennessee,  Claims  Court 
Number  91-0609  V 

13  John  Oavin.  Springfield,  Massachusetts, 

Claims  Court  Nimiber  91-0610  V 

14  Kay  McMahon  on  behalf  of  Ashlin 

McMahon,  Ramsey,  New  Jersey,  Claims 
Court  Number  91-0611  V 

15  Judith  Price  on  behalf  of  Holly  A.  Price, 

San  Antonio,  Texas,  Claims  Court 
Number  91-0612  V 

16.  Linda  Holland  on  behalf  of  Sara  Holland, 
Martinsville,  Virginia,  Claims  Court 
Number  91-0613  V 

17  Robert  Allen  Wood  on  behalf  of  Robert 
Aaron  Wood,  Pampa.  Texas,  Claims 
Court  Number  91-0614  V 
Kathleen  McDonnell  on  behalf  of 
Amanda  McDonnell,  CoUingswood.  New 
Jersey.  Claims  Court  Number  91-0615  V 
Kevin  and  Pamela  Sanderson  on  behalf  of 
Kevin  Christopher  Sanderson,  Chico, 
California.  Claims  Court  Number  91- 
0616  V 

20.  Lisa  Brewer  on  behalf  of  Gregory  Brewer. 
Houston.  Texas.  Claims  Court  Number 
91-0617  V 

21  Jane  Pratzner,  Jersey  City,  New  Jersey, 

Claims  Court  Number  91-0618  V 

22  Barbara  Bagley  on  behalf  of  Nathan 

Bagley,  Seattle.  Washington.  Claims 
Court  Number  91-0619  V 
Lisa  Smith,  Northumberland, 
.  Pennsylvania.  Claims  Court  Number  91- 
0620  V 

Linda  Atwell  on  behalf  of  Lindsey 

Atwell,  Vancouver,  Washington,  Claims 

Court  Number  91-0621  V 
25  Claude  Sirois  on  behalf  of  Amy  Sirois. 

Washingtonville.  New  York,  Qaims 

Court  Number  91-0622  V 
26.  William  Higgins  on  behalf  of  Jerry 

Hlggins,  Mingo  Junction.  Ohio,  Claims 

Court  Number  91-0623  V 

27  Lynne  Justice,  Weatherford,  Texas, 
Claims  Court  Number  91-0624  V 

28  Trisha  Sloan  on  behalf  of  Joshua  Sloan, 

Ardmore,  Oklahoma.  Claims  Court 
Number  91-0625  V 

29  Patricia  Dennis  on  behalf  of  Jefftey 

Dennis,  Springfield.  Massachusetts. 
Claims  Court  Number  91-0626  V 


18. 


19. 


23 


24 


30.  Frankie  Jayne  Mann  on  behalf  of  Joshua 
Mann,  Deceased,  Laurens,  South 
Carolina,  Claims  Court  Number  91-0627 

3 1  Alan  Jarry  on  behalf  of  Anastasia  Jarry , 

Chicopee,  Massachusetts,  Claims  Court 

Number  91-0628  V 
32.  Vescelia  Kates,  Hopkinsville,  Kentucky. 

Claims  Court  Number  91-0629  V 
33  Albert  Hartsfield  on  behalf  of  Stacie 

Hartsfield,  Detroit.  Michigan.  Claims 

Court  Number  91-0630  V 
34.  Carl  Wilson  on  behalf  of  Donovan  Carl 

Wilson.  Columbus,  Ohio.  Claims  Court 

Number  91-0631  V 
35  Rhonda  Campbell  on  behalf  of  Kacj- 

Campbell,  Orange.  Texas,  Claims  Court 

Number  91-0632  V 
36.  Bemadette  Chapman  on  behalf  of  Jennifer 

Chapman.  Silver  Creek,  New  York, 

Claims  Court  Number  91-0633  V 
37  Gary  and  Mary  Beth  Smith  on  behalf  of 

Jeremy  Smith,  Erie,  Pennsylvania, 

Claims  Court  Number  91-0634  V 

38.  Patricia  Joas  on  behalf  of  Christopher 

Joas.  Haddonfield,  New  Jersey.  Claims 
Court  Number  91-0635  V 

39.  Luther  Marsh  on  behalf  of  Nina  Marsh. 

deceased,  Austin,  Texas,  Claims  Court 
Number  91-0636  V 

40.  Joseph  and  Natalie  Johnson  on  behalf  of 

Crystal  Johnson,  New  Orleans. 
Louisiana,  Claims  Court  Number  91- 
0637  V 
4 1  Patricia  Imamura  on  behalf  of  Arend 
Imamura,  Honolulu.  Hawaii.  Claims 
Court  Number  91-0638  V 

42.  George  McCue  on  behalf  of  Brandon 

McCue.  Deceased.  Columbus,  Ohio. 
Claims  Court  Number  91-0639  V 

43.  Josephine  Young  on  behalf  of  Jason 

Young,  Deceased,  Ruston.  Louisiana. 
Claims  Court  Number  91-0640  V 

44.  Jack  Roberson  on  behalf  of  Shannon 

Roberson.  Farmington.  New  Mexico. 
Claims  Court  Number  91-0641  V 

45.  Chariene  Stewart  on  behalf  of  James 

Stewart.  Deceased.  Portsmouth.  Ohio. 
Claims  Court  Number  91-0642  V 

46.  Tavimya  Hayden  on  behalf  of  Whitmey 

Hayden.  Leavenworth,  Kansas.  Claims 
Court  Number  91-0643  V 
47  Robert  Stark  on  behalf  of  Robin  Kay 
Stark.  Spring  Branch.  Texas.  Claims 
Court  Number  01-0644  V 

48.  Rebecca  Fisher  Van  Nuys,  Norfolk. 

Virginia.  Claims  Court  Number  91-0645 
V 

49.  Judy  Pierce  on  behalf  of  Justin  Pierce, 

Decatur,  Georgia,  Claims  Court  Number 
91-0646  V 

50.  A.  Dale  Lakes  on  behalf  of  Kathleen 

L.akes.  Kettering.  Ohio.  Claims  Court 

Number  91-0647  V 
51  Miguel  Rios  on  behalf  of  Christian 

Negron,  Bayamon.  Puerto  Rico,  Claims 

Court  Number  91-0648  V 
52.  Robert  Sells  on  behalf  of  Roberto  Sells. 

Oakland,  California,  Claims  Court 

Number  91-0649  V 
53  Chester  Riley  on  behalf  of  Kenneth  Riley 

Deceased,  Los  Lunas,  New  Mexico, 

Claims  Court  Number  91-0650  V 
54.  Anna  Wade  on  behalf  of  Jennifer  Wade, 

Ronceverte,  West  Virginia.  Claims  Court 

Number  91-0651  V 


55.  Maurine  Kaminski  on  behalf  of  Christina 

Kaminski,  Deceased.  Kansas  City. 
Kansas.  Claims  Court  Number  91-0652  V 

56.  Collen  and  Lewis  Edwards  on  behalf  of 

Ryan  Edwards.  Wynnewood,  Oklahoma. 
Claims  Court  Number  91-0653  V 

57.  Michael  and  Twila  Dillon  on  behalf  of 

Michael  Dillon.  Jr.,  Deceased.  Hot 
Springs,  South  Dakota,  Claims  Court 
Number  91-0654  V 

58.  Daniel  Yarborough  on  behalf  of  Wendy 

Yarborough,  Oklahoma  City.  Oklahoma. 
Claims  Court  Number  91-0655  V 

59.  Covin  Rajan  on  behalf  of  Rekha  Rajan. 

Moline,  Illinois.  Claims  Court  .Number 
91-0656  V 

60.  Susan  Houle  on  behalf  of  Amber  Pilgrim. 

Newport,  Arkansas,  Claims  Court 
Number  91-0657  V 
61  Jon  L.  Bailey.  Amarillo,  Texas.  Claims 
Court  Number  91-0658  V 

62.  Floyd  and  Jon  Bailey  on  behalf  of 

Matthew  Bailey.  Hereford.  Texas,  Claims 
Court  Number  91-0659  V 

63.  Paulette  Elkins  on  behalf  of  Sheri 

Johnson,  Houston,  Texas.  Clqims  Court 
Number  91-0660  V 

64.  Larry  Passwaters  on  behalf  of  Joel 

Passwaters.  Newport  News,  Virginia, 
Claims  Court  Number  91-0662  V 

65.  Tracy  Klein,  St.  Cloud.  Minnesota,  Claims 

Court  Number  91-0663  V 

66.  William  Simms  on  behalf  of  Kizzie 

Simms.  Deceased.  Oklahoma  City, 
Oklahoma,  Claims  Court  Number  91- 
0664  V 
67  Frederick  Larrance  on  behalf  of  Billie 
Larrance.  Lawton.  Oklahoma.  Claims 
Court  Number  91-0665  V 

68.  Stephen  Mcintosh  on  behalf  of  Stephen 

Shane  Mcintosh.  Texarkana.  Texas, 
Claims  Court  Number  91-0666  V 

69.  Don  and  Ruth  Caggins.  Sr  on  behalf  of 

Don  Caggins.  Jr.,  Houston.  Texas.  Claims 
Court  Number  91-0667  V 

70.  Peter  Lodi  on  behalf  of  Benjamin  Lodi. 

Shelbume  Falls.  Massachusetts.  Claims 

Court  Number  91-0668  V 
71  Cynthia  Nichols,  Beaumont,  Texas, 

Claims  Court  Number  91-0669  V 
72.  Maryan  Croom  on  behalf  of  David  Crtxim. 

Fort  Worth.  Texas,  Claims  Court  Number 

91-0670  V 
73  Maryan  Croom  on  behalf  of  Don  Croom. 

Fort  Worth,  Texas.  Claims  Court  Number 

91-0671  V 

74.  Molly  Gore.  Beaumont.  Texas.  Claims 

Court  Number  91-0672  V 

75.  Andrea  McClelland  on  behalf  of  Crystal 

McClelland.  Orange,  Texas,  Claims  Court 
Number  91-0673  V 

76.  Michael  Sheffield  on  behalf  of  Katie 

Sheffield.  Beaumont.  Texas,  Claims 
Court  Number  91-0674  V 
77  Robert  Foster  on  behalf  of  Ryan  Foster, 
Beaumont,  Texas,  Claims  Court  Number 
91-0675  V 

78.  Desiree  Bryant  on  behalf  of  Blithe  Bryant, 
Beaumont.  Texas.  Claims  Court  Number 
91-0676  V 

79.  Gail  Doss  on  behalf  of  Kristie  Doss. 

Beaumont.  Texas,  Claims  Court  Number ' 
91-0677  V 

80.  Dona  Simmons  on  behalf  of  Chas 

Simmons.  Orange,  Texas,  Claims  Court 
Number  91-0678  V 
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81  Frank  Lipscomb  on  behalf  of  Lisa  Man« 
Lipscomb.  Dixon,  Missouri.  Claims  Court 
Number  91-0679  V 

82.  Jacqueline  McGratb  on  behalf  of  Racheal 

Myers,  Bristol,  Pennsylvania.  Claims 
Court  Number  91-0680  V 

83.  Maureen  Cetveny  on  behalf  of  Mark 

Cerveny,  Middlebuig  Heights,  Ohio, 
Claims  Court  Number  91-0681  V 

84.  William  Valentine  on  behalf  of  Jennifer 

Valentine,  Meyersdaie,  Pennsylvania, 
.  Claims  Court  Number  91-0682  V 

85.  Vivian  Gaudetie  on  behalf  of  Sharon 

Fitzgerald,  Deceased,  Belchertown, 
Massadiusetts.  Claims  Court  Number 
91-0683  V 

86  Brenda  Adio  on  behalf  of  Kevin  Adio. 

Providence,  Rhode  Island,  Claims  Court 
Number  91-0684  V 

87  MonaTremblay  on  behalf  of  Julian 

Tremblay,  Auburn,  Massachusetts, 
Claims  Court  Number  91-0685  V 

88  Harvey  Mandell  on  behalf  of  Melinda 

Mandell,  Greenbrae.  California,  Claims 
Court  Number  91-0686  V 

89.  Thomas  Bamhom.  Clearwater.  Florida, 

Claims  Court  Number  91-0687  V 

90.  Michael  Bond,  Toledo.  Ohio,  Claims 

Court  Number  91-0688  V 

91.  Sarah  Larson,  Falls  Church,  Virginia, 

Claims  Court  Number  91-0689  V 

92.  Katberine  Carter  on  behalf  of  Raymond 
Carter.  Fort  Hood.  Texas.  Claims  Court 
Number  91-O690  V 

93.  Patricia  St.  Mauro  on  behalf  of  Steven  St. 

Mauro,  Neptune.  New  Jersey,  Claims 
Court  Number  91-0691  V 

94.  Teresa  Peavy  on  behalf  of  Jonathan  Peavy. 

Jasper^  Georgia.  Claims  Court  Number 
91-0692  V 

95.  Diane  Hamilton  on  behalf  of  Susan 

Hamilton,  Toledo,  Ohio,  Claims  Court 
Number  91-0693  V 

96  Jackson  and  Rosemary  Gwin  on  behalf  of 

Jessica  Gwin.  Mesquite,  Texas,  Claims 
Court  Number  91-0694  V 

97  Lucy  Temperilli  on  behalf  of  Lisa 
Temperilli,  Weatogue,  Connecticut, 
Claims  Court  Number  91-0695  V 

98.  Elizabeth  McMillian  on  behalf  of  Thomas 
McMillian.  Oelwein.  Iowa.  Claims  Court 
Number  91-0696  V 

99  Michael  West  on  behalf  of  Luke  West. 

Deceased.  Taylorville,  Illinois,  Claims 
Court  Number  91-0697  V 

100  Susan  Thigpen.  Little  Rock.  Arkansas, 
Claims  Court  Number  91-0699  V 

101  Tammy  L  Moreno  on  behalf  of  Juanita 
Medina.  Deceased.  Browning,  Montana, 
Claims  Court  Number  91-0700  V 

102  Rhonda  Brown  on  behalf  of  Ruth  Brown, 
Kingston,  New  York,  Claims  Court 
Number  91-0701  V 

103.  Freddie  Ashley  on  behalf  of  Ricky 
Ashley.  Port  Arthur,  Texas.  Claim's  Court 
Number  91-0702  V 

104.  Steven  Olson  on  behalf  of  Scott  Olson 
Cherokee.  Iowa.  Claims  Court  Number 
91-O703  V 

105  David  Bird  on  behalf  of  Elizabeth  Bird. 
Provo,  Uuh.  Clanns  Court  Number  91- 
0704  V 

106  Peter  A.  Nelson,  Williamslon.  Michigan 
Claims  Court  Number  91-O705  V 


107.  Lef&idge  Deloney,  Los  Angaies, 
California,  Clal  tns  Court  Number  91- 
0706  V 

108.  Barbara  Apple  on  on  behalf  of  Jeraoay 
Api^eton.  Banj  |or,  Maine,  Claims  Court 
Ntunber  91-07V7 

109.  David  and  Pattcia  Eyler  on  behalf  of 
Daniel  Eric  Ey^r.  Council  BluCCt,  Iowa. 
Claims  Court  Number  91-0708  V 

110.  Connie  Yates  on  behalf  of  Angelina 
Elkins,  Oklaho  na  City.  Oklahoma. 
Claims  Court  h  umber  91-0709  V 

111.  Alberto  Johns*  n.  San  Antonio,  Texas, 
Claims  Court  N  umber  91-07  10  V 

112.  Sandra  Fanne^on  behalf  of  Charles 
Farmer,  Cheyefne,  Wyoming,  Claims 
Court  Number  $1-0711  V 

113.  Susan  Renee  s|nlth  on  behalf  (^ 
Timothy  Neely}  Tampa.  Florida,  Qaims 

1-0712  V 

behalf  of  Susan  Ferry, 
:iaims  Court  Number  91- 


Court  Number 

114.  Myron  Ferry 
Marion,  Ohio, 
0713  V 

115.  Carla  Ballard 
Hicks,  Decea 
Claims  Court 

116.  Ella  Shoemak 
Shoemaker, 
Court  Number 


behalf  of  Christopher 
1,  Dayton,  Tennessee, 
imber  91-0714  V 
on  behalf  of  Sharon 

Iton,  Georgia,  Claims 

M-0715  V 

117.  Andre  MoClaia,  Chicago,  Illinois, 
Claims  Court  {4unber  91-0716  V 

118.  Daniel  Minkle^on  behalf  of  John 
Minkler,  Rhineoeck.  New  York,  Claims 
Court  Number  91-0717  V 

119.  Cherie  Frick,  ^Igrade,  Montana.  Claims 
Court  Number  ^1-0718  V 

120.  Gerald  and  Sylvia  Julian  on  behalf  of 
Daniel  Hammet.  Evansville,  Indiana, 
Claims  Court  Nbmber  91-0719  V 

121.  Charles  and  Connie  Fauze,  Sr.  on  behalf 
of  Charles  Fau^.  Jr.,  Hamilton,  Missouri, 
Claims  Court  Number  91-0720  V 

122.  Daniel  Minkle^on  behalf  of  Suzanne 
Minkler,  Rhinelteck,  New  York,  Claims 
Court  Number  91-0721  V 

123.  Pamela  Ewell  on  behalf  of  Colleen 
Ewell,  Waterlog,  Iowa,  Claims  Court 

2V 

laconda,  Montana, 
imber  91-0723  V 
Ibehalf  of  Elizabeth  Etkin, 
ihuetts.  Claims  Court 
>V 

126.  Bryan  Tait  on  llehalf  of  Rebecca  Tail, 
Deceased,  Rancfco  Cucamonga, 

IS  Court  Number  91- 


Number  91-07 

124.  Kent  Marten, 
Claims  Court 

125.  Linda  Etkin  o 
Springfield,  M 
Number  91-07 


California,  Claii 
0725  V 
127  ErvinScheeri 
Scheeringa,  M 
Court  Number 


;a  on  behalf  of  Scott 
ister,  Indiana,  Claims 
1-0726  V 


128.  Oscar  Thurmoid,  Chicago.  Illinois, 
Claims  Court  Number  91-0727  V 

129.  Beverly  Walsh  on  behalf  of  Rebecca 
Walsh,  Deceased,  Wilkes-Barre, 
Pennsylvania,  (  laims  Court  Numbers 
91-0728  V 

130.  Jeffrey  and  Ros  ilyn  Jones  on  behalf  of 


Jeannine  Jones. 


St.  Petersburg,  Florida. 


Claims  Court  N  imber  91-0729  V 
131  John  Ash  on  b«  lalf  of  Staci  Ash,  Los 

Angeles.  Califoi  nia.  Claims  Court 

Number  91-073  0  V 
132.  Michael  G.  Au)  tin.  Oklahoma  City. 

Oklahoma.  Clai)ns  Court  Number  91- 

0731V 


133.  JefTRaley  on  behalf  of  Aaron  Raley. 
Deceased,  Henrietta,  Texas.  ClaimsCourt 
Number  91-0732  V 

134.  Bmile  Panish,  Lake  Charles,  Louisiana, 
Claims  Court  Number  91-0733  V 

135.  Martin  Hofbnan  on  behalf  of  Issac 
Hofbnan.  Jacksonville,  Florida,  Clauns 
Court  Number  91-0734  V 

136.  Robin  Johnson  on  behalf  of  Emily 
Johnson,  Citrus  Heights,  California, 
Claims  Court  Number  91-0735  V 

137.  Steve  Chambers  on  behalf  of  Kyle 
Chambers,  Deceased,  Reno,  Nevada, 
Qaims  Court  Number  91-0736  V 

138.  Dorothy  Dyer  on  behalf  of  Charles 
Scharmann,  PittsBeld,  Massachusetts, 
Claims  Court  Number  91-0737  V 

139.  Jennifer  Rowland,  Chicago,  Illinois, 
Claims  Court  Number  91-0738  V 

140.  Bobbie  Culver  on  behalf  of  Cynthia 
Stephens,  Jacksonville,  Florida,  Claims 
Court  Number  91-0739  V 

141.  Eustace  Vinzant,  Pemandina  Beach, 
Florida,  Claims  Court  Number  91-0740 
V 

142.  Sharon  Rice  on  behalf  of  Joseph  Rice, 
Campbellsville,  Kentucky,  Claims  Court  • 
Number  91-0741  V 

143.  Josephine  Szczesny  on  behalf  of  Marie 
Szczesny,  Chicago,  Illinois,  Claims  Court 
Number  91-0742  V 

144.  Josephine  Szczesny  on  behalf  of  Michael 
Szczesny,  Chicago,  Illinois,  Claims  Cx>urt 
Number  91-0743  V 

145.  Josephine  Szczesny  on  behalf  of  Mark 
Szczesny,  Chicago,  Illinois,  Claims  Court 
Number  91-0744  V 

146.  Josephine  Szczesny  on  behalf  of  Marcia 
Szczesny.  Chicago,  Illinois,  Claims  Court 
Number  91-0745  V 

147.  Patricia  Parker,  Phoenix,  Arizona, 
Claims  Court  Number  91-0746  V 

148.  Donna  Fausel  on  behalf  of  Donald 
Andrews,  Deceased.  Burdett,  New  York, 
Claims  .Court  Number  91-0747  V 

149.  Steve  Weathers  on  behalf  of  April 
Weathers,  Deceased,  Edmond, 
Oklahoma.  Claims  Court  Number  91- 
0748  V 

150.  Marcelle  Gercken  on  behalf  of  Susan 
Morgan.  Deceased,  Atlanta.  Georgia, 
Claims  Court  Number  91-0749  V 

151.  Donald  Rodgers  on  behalf  of  Dina 
Rodgers.  Deceased,  Munster,  Indiana, 
Claims  Court  Number  91-0750  V 

152.  Frank  Luketic-Jr.  on  behalf  of  Frank 
Luketic,  III,  Warren,  Ohio,  Claims  Cburt 
Number  91-0751  V 

153.  Vicki  Warbis  on  behalf  of  Charles 
Chadwick,  Bismarck.  North  Dakota, 
Claims  Court  Number  91-0752  V 

154.  Wendy  Montayre  on  behalf  of  Micah 
Montayre,  Oceanside.  California,  Claims 
Court  Number  91-0753  V 

155.  Carmen  Malanche  on  behalf  of  Pearl 
Valentin.  Alameda,  California.  Claims 
Court  Number  91-0754  V 

156.  Thomas  Strauch  on  behalf  of  Linda 
Strauch,  San  Antonio,  Texas,  Claims 
Court  Number  91-0755  V 

157.  Kathy  Pesak  on  behalf  of  Dustin 
Johnson,  Albert  Lea,  Minnesota,  Claims 
Court  Number  91-0756  V 

158.  Marianne  Patton.  Miamisbuig,  Ohio, 
Claim's  Court  Number  91-0757  V 


fM«a4 


F^flnl  KMidiir  /  Vol.  RQ.  Nn    iAt 


I  Thiinulnv    TfeirAinlMr  1.<;     IQQd   /  Nntlroa 


Federal  Register  /  Vol.  59.  Na  240  /Thursday,  December  15.  1994  /  Notices 


6469.) 


159  Phillip  Passno  on  behalf  of  Devon 

Passno.  Ventura.  California.  Claims 

Court  Number  91-0758  V 
160.  James  Welsh.  Boise.  Idaho.  Claims  Court 

Number  91-0759  V 
161  Willard  Flatt.  Knoxville.  Tennessee. 

Claims  Court  Number  91-0760  V 

162.  Donna  Kirby  on  behalf  of  Kristen  Kiri)y, 
Altus,  Oklahoma.  Claims  Court  Number 
91-0761 V 

163.  Sheila  Cooper  on  behalf  of  Tara  Cooper, 
Evansville.  Indiana,  Qaims  Court 
Number  91-0762  V 

164.  Rhonda  Kennedy  on  behalf  of  Wendy 
Kennedy,  Barnwell,  South  Carolina, 
Claims  Court  Number  91-0763  V 

165.  Michael  Draughon,  Pasadena,  Texas. 
Claims  Court  Number  91-0764  V 

166.  William  Miles,  Jr..  Marianna.  Arkansas, 
Claims  Court  Number  91-0765  V 

167  Teresa  Drake,  Santa  Maria,  California. 
Claims  Court  Number  91-0766  V 

168.  Eugene  Mueller.  St.  Louis,  Missoiu-i. 
CIdims  Court  Number  91-0767  V 

169.  Barry  Absher,  Columbia,  Kentucky, 
Claims  Court  Number  91-0768  V 

170.  Gloria  Quintana  on  behalf  of  Damion 
McElroy.  Deceased,  La  Junta.  Colorado. 
Claims  Court  Number  91-0769  V 

171  Maria  Lorabardi  on  behalf  of  Lisa  Aghai. 
Santa  Monica.  California,  Claims  Court 
Number  91-0770  V 

172  Vicki  Florence  on  behalf  of  Todd 
Robinson,  Covington,  Kentucky,  Claims 
Court  Number  91-0771  V 

173  Elizabeth  Pryor  on  behalf  of  Julene 
Thompson,  San  Bernardino,  California. 
Claims  Court  Number  91-0772  V 

174  Jane  Culver  on  behalf  of  Charles  Culver, 
Palo  Alto,  California,  Claims  Court 
Number  91-0773  V 

175  Linda  Ruth  Moseley,  Little  Neck,  New 
York,  Claims  Court  Number  91-0774  V 

176  Maxine  McCann  on  behalf  of  James 
Pullen.  Deceased.  New  Haven. 
Connecticut,  Claims  Court  Number  91- 
0775  V 

177  Christina  Ashby  on  behalf  of  Tania 
Ashby.  Auburn,  New  York,  Claims  Court 
Number  91-0776  V 

178.  Billie  Kelley  on  behalf  of  Juan  Kelley. 
Columbus,  Ohio,  Claims  Court  Number 
91-0777  V 

179.  Nella  Blakesly  on  behalf  of  Sara 
Browning,  Austin.  Texas.  Claims  Court 
Number  91-0778  V 

180.  David  Kennedy  on  behalf  of  Gabriel 
Kennedy,  Eureka,  California,  Claims 
Court  Number  91-0779  V 

181  Nancy  Gi£ford  on  behalf  of  Cathleen 
Gifford.  Glen  Falls.  New  York.  Claims 
Court  Number  91-0780  V 

182.  Celeste  Paradis.  Water\'ille,  Maine, 
Claims  Court  Number  91-0781  V 

183.  Anna  Sutliff  on  behalf  of  George  Sutliff, 
Philadelphia,  Pennsylvania,  Claims 
Court  Number  91-0782  V 

184.  Peter  Braam  on  behalf  of  Emily  Braam, 
Hudson,  Wisconsin,  Claims  Court 
Number  91-0783  V 

185.  Karen  Flaherty.  Boston.  Massachusetts. 
Claims  Court  Number  91-0784  V 

186.  Jonathan  Griffin.  Chicago.  Illinois. 
Claims  Court  Number  91-0785  V 


167.  L.R.  Petteton  on  behalf  of  Monica  Stark. 
Chicago,  Illinois,  Claims  Court  Number 
91-0786  V 

188.  Kinga  Czuprynowski  on  behalf  of 
Eugene  Czuprynowski,  New  Britian. 
Connecticut.  Claims  Court  Number  91- 
0788  V 

189.  Karen  Hawley,  Sumter.  South  Carolina. 
Claims  Court  Number  91-0789  V 

190.  Michael  Porcello  on  behalf  of  Dominick 
Porcello.  East  Orange.  New  Jersey, 
Claims  Court  Num^r  91-0790  V 

191.  Almedia  and  Joseph  Freeman  on  behalf 
of  Patrice  Seamon,  Chicago,  Illinois. 
Claims  Court  Number  91-0791  V 

192.  Bradford  Carroll  on  behalf  of  Melissa 
Carroll.  Benton  Harbor,  Michigan, 
Claims  Court  Number  91-0792  V 

193.  Karen  Holliday  on  behalf  of  Jonathan 
Holliday.  Deceased,  Ronceverte.  West 
Virginia.  Claims  Court  Number  91-0793 

194.  Janice  Wagner  on  behalf  of  James 
Boardman,  Deceased,  Toms  River,  New 
Jersey,  Claims  Court  Number  91-0794  V 

195.  Marva  Lamb  on  behalf  of  Justin  Watkins. 
Portland.  Oregon,  Claims  Court  Number 
91-0795  V 

Dated:  December  8, 1994 

Giro  V.  Sumaya, 

Administrator. 

(FR  Doc.  94-30763  Filed  12-14-94.  8:45  am) 

wumo  CODE  4iao-is-p 


Social  Security  Administration 

1994  Advisory  Council  on  Social 
Security;  Postponement  of  IMeeting 

AGENCY:  Social  Security  Administration, 
HHS.. 

ACTION:  Notice  of  postponement  of 
meeting. 


SUMMARY:  Notice  is  hereby  given  that 
the  meeting  of  the  1994  Advisory 
Council  on  Social  Security  that  was  to 
be  held  at  the  Capital  Hilton,  16th  &  K 
Streets,  N.W.,  Washington.  D  C,  20036, 
on  December  16  and  17.  1994.  has  been 
postponed.  The  meeting  will  be 
rescheduled  at  a  later  date.  The  original 
notice  of  this  meeting  appeared 
December  1, 1994  at  59  FR  61633 

Dated:  December  13, 1994 
David  Linderaan. 

Execatiw  Director.  1994  Advisory  Council  on 
Social  Security. 

[FR  Doc.  94-31018  Filed  12-13-94.  357  pm| 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-03<M»-1 220-04:  G5-042] 

Prohibited  Acts  in  Owyhee  National 
Wild  and  Scenic  River  Area 

AGENCY:  Vale  District.  Bureau  of  Land 
Management,  Interior 
ACTION:  Notice  of  closures  and 
restrictions  within  the  boundaries  of  the- 
Main  Owyhee  River  as  established  in 
the  Main.  West  Little  and  North  Fork 
Owyhee  National  Wild  and  S-  enic 
Rivers  Management  Plan. 

SUMMARY:  The  Vale  District  is  initiating 
certain  closures  and  restrictions  as  part 
of  the  implementation  of  the  1993  Main 
West  Little  and  North  Fork  Owjhee 
National  Wild  and  Scenic  Rivers 
Management  Plan,  and  in  order  to 
protect  and  enhance  the  outstandingly 
remarkable  values  (ORVs)  for  which  the 
river  was  designated.  The  closures  and 
restrictions  are  the  minimum  necessar\- 
to  protect  and  enhance  ORVs.  Personnel 
that  are  exempt  from  the  closures  and 
restrictions  include  any  Federal.  State. 
or  local  officers,  or  any  member  of  an 
organized  rescue  or  fire- fighting  unit  m 
performance  of  official  duties,  or  any 
person  authorized  by  the  Bureau  of 
Land  Management. 

Pursuant  to  43  CFR  8351  2-1.  the 
following  acts  are  prohibited  on  all 
public  lands  within  the  boundaries  of 
the  Main  Owyhee  River  component  of 
the  National  Wild  and  Scenic  River 
System  administered  by  the  Bureau  of 
Land  Management: 

1.  Fire 

a.'  Building  or  maintaining  any  open 
campfires  except  those  contained  in  a 
firepan  or  similar  metal  container 

b.  Failure  to  remove  campfire  debris 
from  the  river  corridor  and  disposing  of 
it  in  a  refuse  container 

2.  Sanitation  or  Refuse 

a.  Failure  to  carry  and  use  a  portable, 
containerized  toilet  during  float  trips 

b.  Disposal  of  solid  human  body 
waste  except  at  designated  locations  or 
fixtures  provided  for  that  purpose 

3  Firearms 

a.  Discharging  a  firearm  at  any  time 
into  or  from  within  any  area  posted  no 
shooting  or  safety  zone 

b  Discharging  a  firearm  at  any  Urae  in 
violation  of  State  law 

4.  Boating 

a.  Operation  of  any  motor-driver 
(including  electric  motor-driven) 
watercrait. 
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b.  VifHation  of  any  State  Marine  Board 

regulation. 

5.  Camping 

a.  Camping  on  any  area  posted  as 
"Closed"  to  that  use. 

6.  Vehicle 

a.  Operating  a  motor  vehicle  on  the 
lower  portion  of  the  Bogus  Creek  Road 
irom  near  the  point  where  it  crosses 
Bogus  Creek  (T.28S.,  R.41E.,  Section  34) 
to  the  river. 

b.  Operating  a  motor  vehicle  on  the 
road  on  the  west  side  of  the  river  north 
of  the  Morrison  site  from  the  river  ford  ° 
to  the  Griffith  Ranch  (T.27S..  R.43E.. 
section  6). 

c  Operating  a  motor  vehicle  to  ford 
the  river  anywhere  within  the  wild  rivw 
corridor  other  than  The  Hoie-In-The* 
Ground  Ranch. 

7.  Archaeology 

a.  Defacing,  disturbing  or  removing 
any  historic  or  prehistoric  feature  or 
artifact. 

8.  Other  Acts 

a.  Failure  to  register  any  boat  trip 
prior  to  launching. 

b.  Exceeding  float  boat  part  or  group 
sizes  of: 

15  on  the  Upper  (Idaho  state  line  to 
Three  Forks). 

15  on  the  Middle  (Three  Forks  to  Rome). 
20  on  the  Lower  (Rome  to  Leslie  Gulch). 

c  Aircraft  landing  without 
authorization. 

d.  Failure  to  observe  posted 
regulations  at  launch  sites. 

Violation  of  these  prohibitions  is 
punishable  by  a  fine  of  not  more  than 
$500  or  imprisonment  for  not  more  than 
six  (6)  months  or  both.  (Title  16  U.S.C 
Section  1281  and  Title  16  U.S.C  Section 
3) 

"^he  lands  administered  by  the  Bttreau 
ot  Land  Management  to  which  this 
order  applies  are  within  the. 
Administrative  boundary  of  the  Owyhee 
National  Wild  and  Scenic  River.  Legal 
description  of  the  administrative 
boundary  can  be  viewed  at  the  Vale 
District  office  and  is  available  in  the 
above  mentioned  management  plan. 

FOR  FURfTTCR  MFOMIATION  CONTACT:  Jerry 
L.  Taylor,  Jordan  Resource  Area 
Manager,  Bureau  of  Land  Management. 
Vale  District,  100  Oiegon  Street,  Vale, 
OR  97918  (Telephone  503  473-3144). 
James  E.  May, 
Distnct  Manager. 

IFR  Doc  94-30765  Filed  12-14-94;  8:45  am| 
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AGENCY:  Vale  D^ct.  Bureau  of  Land 

Management, 

ACTION:  Notice 

restrictions  witl^ 

West  Little  and 

Rivers  as  establfched 

Little  and  Nortt  Fwk 

Wild  and  Sceni( ; 

Plan. 


In  tenor, 
qfclosiuresand 

the  boundaries  of  the 
4orth  Fork  Owyhee 
'  in  the  Main.  West 
Owyhee  Naticmal 
Rivers  Management 


SUMMARY:  The  Vale  District  is  initiating 
certain  closuresjand  restrictions  as  part 
of  the  implemei  tation  of  the  1993  Main, 
West  Little  and  4orth  Fork  Owyhee 
National  Wild  a  id  Scenic  Rivers 
Management  PI  in.  and  in  order  to 
protect  and  enh  mce  the  outstandingly 
remarkable  valu  bs  (ORVs)  for  which  Uie 
rivers  were  designated.  Tlie  closures 
and  restrictions  are  the  minimum 
necessary  to  prdtect  and  enhance  ORVs. 
Personnel  that  ae  exempt  from  the 
closures  and  reactions  include  any 
Federal,  State,  or  local  officers,  or  any 
member  of  an  organized  rescue  or 
firefighting  unit  in  performance  of 
official  duties,  or  any  person  authorized 
by  the  Bureau  of  Land  Management. 
Pursuant  to  4|  CFR  8351 .2-1 ,  the 
following  acts  afe  prohibited  on  all 
public  lands  within  the  boundaries  of 
the  West  Little  4nd  North  Fork  Owyhee 
Rivras  components  of  the  National  Wild 
and  Scenic  River  System  administered 
by  the  Bureau  of  Land  Management: 

1.  Aircraft 

a.  Aircraft  larking  without 
authorization. 


2.  Boating 
a.  Operation 


(including 
watOTcrait. 


I  f  any  motor-driven 
electric  motor-driven) 


3.  Archaeology 
a.  Defacing. 


any  historic  or 
artifact. 

4.  Other  Acts 

a.  Failure  to 
prior  to  launching 

b.  Failure  to 
regulations. 

Violation  of 
punishable  by : 
$500  or  i 
six  (6)  months 
section  1281 
3) 

The  lands  adiiinistered 
of  Land  Manage  ment 
order  applies  av 


d  sturbing  or  removing 
irehistoric  feature  or 


icrl 
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r  igister  any  boat  trip 
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c  }serve  posted 

t  tesei 


prohibitions  is 
fine  of  not  more  than 
mpriso^ent  for  not  more  than 
both.  (Title  16  USC 
Title  16  USC  section 


by  the  Bureau 
to  which  this 
within  the 


administrative  boundaries  of  the  West 
Little  and  Ncnth  Folic  Owyhee  National 
Wild  and  Scenic  rivers.  L^al 
description  of  the  administrative 
boundaries  can  be  viewed  at  the  Vale 
District  office  and  is  available  in  the 
above  mentioned  management  plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  L.  Taylor,  Jordan  Resource  Area 
Manager,  Bureau  of  Land  Management, 
Vale  District,  100  Oregon  Street.  Vale. 
OR  97918  (Telephone  503  473-3144). 
JaiiMiE.May. 
Distnct  Manager. 

(FR  Doc  94-30766  Filed  12-14-94:  8:45  am) 
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Helfcopters  and  Motorttad  Vahiclas 
Uaa  of  Gathari  ng  Wild  Horaas  and 
Burros;  Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Public  Hearing. 

SUMMARY:  A  public  hearing  on  the  use 
of  helicopters  in  wild  horse  roundup 
activities  will  be  held  at  the  conference 
room  of  the  Lander  Resource  Area 
office. 

DATES:  January  18.  ig95« 
ADDRESSES:  125  Sunflower.  Lander. 
Wyoming  82520. 

FOR  FURTHER  VIFORMATION  CONTACT: 
Jack  Kelly,  Area  Manager,  Lander 
Resource  Area,  125  Sunflower.  Lander. 
Wyoming  82520. 

SUPPLEMENTARY  INFORMATION:  The 
agenda  will  be  limited  to: 

1.  Introduction  and  opening  remarks. 

2.  Review  of  the  Wild  Horse  Gathering 
Plan. 

3.  Use  of  helicopters  in  the  Plan. 

4.  Film  presentation  of  roundup 
activity. 

5.  Public  comment  period. 

The  meeting  is  open  to  the  public  and  ' 
interested  persons  may  make  oral 
statements  on  the  subject.  All 
statements  will  be  recorded. 
Dmrid  C  McWhiitar. 
Acting  District  Manager. 
IFR  Doc  94-30809  Filed  12-14-94: 8:45  ami 
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Realty  Actions;  Sales,  Leases,  etc.: 
Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action  for  tlie 

Sale  of  Public  Land  in  Custer  Countv 

Idaho. 
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SUMMARY:  The  following-described 
public  land  has  been  examined  and 
through  the  public-supported  land  use 
planning  process  has  been  determined 
to  be  suitable  for  disposal  by  direct  sale 
pursuant  to  SectMHi  203  of  the  Federal 
Land  Policy  and  Management  Act  f^ 
1976  at  no  less  than  the  appraised  hir 
market  value.  The  land  will  not  be 
offered  t**  sale  until  at  least  60  days 
after  the  date  of  puMication  of  this 
notice  in  the  Federal  Ragteter. 

Boise  Meridian.  Idaho 

T  8N..R.20C. 
Sec  25.  lot  1 

The  area  described  contains  a97  acres  in 

Custer  County 

The  patrait.  «^en  issued,  will  contain 
a  reservation  to  the  United  States  for 
ditches  and  canals.  The  patent  will  also 
be  subject  to  a  right-of-way  for  a 
telephone  lien  to  the  Custer  Telephone 
Cooperative  Inc.  and  a  right-of-way  fw 
an  electric  powerline  to  Lost  River 
Electric  Co-Operative  Inc. 
DATES:  On  December  15. 1994.  the  land 
described  above  will  be  segregated  bora 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
the  sale  provisions  of  the  Federal  Land 
Policy  and  Management  Act.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  270  days  from  the 
date  of  publication,  whidiever  occurs 
first. 

ADI)RESSES:  Information  concerning  this 
action  can  be  obtained  from  the  Bureau 
of  Land  Management  Salmon  Office. 
P.O.  Box  430.  or  Highway  93.  South. 
Salmon,  Idaho  83467 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  E.  Johnson,  Challis  Resource  Area 
Manager,  at  the  address  shown  above  or 
call  (208)  756-5420. 
SUPPLEMENTARY  INFORMATION:  This  land 
is  being  offered  by  direct  sale  to  Orval 
and  Sara  Beus,  of  Soda  brings.  Idaho, 
based  on  historic  use  and  valuation  of 
added  improvements.  Failure  or  refusal 
of  Orval  and  Sara  Beus  to  submit  the 
total  purchase  price  amount.  180  days 
from  the  date  of  the  sale,  will  result  in 
cancellation  of  the  sale. 

It  has  been  determined  that  the 
subject  area  has  low  potential  for 
locatable  minerals  and  moderate 
potential  for  mineral  material:  therefore, 
mineral  interests  will  be  retained  In 
public  ownership. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager 
at  the  above  address.  Any  adverse 
comments  will  be  reviewed  by  the 
Ecosystem  Manager,  who  may  vacate  or 
modify  this  realty  action  to 


accommodate  the  protest.  If  the  protest 
is  not  acconunodated.  the  comments  are 
subject  to  review  of  the  State  Director 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  adverse 
comments,  this  realty  action  will 
become  the  final  deterrainatioo  of  the 
Department  of  the  Interior. 

Dated:  December  5, 1994. 
Fritz  U.  Rennebaum, 
Ecosystem  Manager 

IFR  Doc  94-30812  Filed  12-14-94: 8:45  am) 
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FHIng  of  Plats  of  SMrvey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management, 
Interim. 

ACTION:  Notice. 


wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  DirectOT,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  |30)  days  after  the 
proposed  official  filing  data 

The  above-listed  plats  represent 
dependent  resurveys.  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  (A  Land  Management.  (1515 
S.W.  5th  Avenue.)  P.O.  Box  2965, 
Portland.  Oregon  97208. 

Dated:  December  3. 1994. 
Robert  D.  DeViney,  Jr., 

Acting  Chief,  finmd)  of  Lands  and  Minerals 
Operations. 

\FR  Doc.  94-30811  Rted  12-14-94.  8:45  ami 
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SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office.  Portland.  Oregpn.  thirty  (30) 
calendar  days  horn  the  date  of  this 
pubhcation. 

Willamette  Meridian 

Oregon 

T  16  S..  R.  2  E.,  accepted  September  28, 1994 
T  36  S..  R  20  E.,  accepted  November  16, 

1994 
T  2  S..  R.  45E..  accepted  November  30,  1994 
T  3  S..  R.  45  E.,  accepted  November  30. 1994 
T  16  S.,  R.  1  W  .  accepted  October  12, 1994 
T  17  S.,  R.  1  W..  accepted  October  7, 1994 
T  17  S..  R,  2  W..  accepted  September  28. 

1994 
T  19  S..  R.  3  W  .  accepted  October  7. 1994 
T  16  S.,  R.  6  W.,  accepted  October  25, 1994 
T  30  S..  R.  11  W.,  accepted  September  27, 

1994  [2  Sheets) 

Washington 

T  22  N.  R.  1 1  W  ,  accepted  October  28, 1994 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  unUl  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management.  1515  S.W.  5th 
Avenue.  Portland.  Oregon  97201.  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s).may  be  obtained  ft^m  the 
above  office  upon  required  pajTnent.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director.  Bureau  of  Land  Management. 
Portland,  Oregon,  a  notice  that  they 
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Expiration  of  Withdrawal  and  Opening 
of  Land;  Arizona 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 


SUMMARY:  Public  Land  Order  (PLO)  No. 
6502,  withdrawing  land  on  behalf  of  the 
Bureau  of  Land  Management  (ELM), 
expired  on  January  22,  1989.  The  order 
withdrew  9,183.50  acres  of  BLM- 
administered  land  from  location  and 
entry  under  the  mining  laws,  but  not  the 
mineralleasing  laws  to  protect 
residential  lands  in  and  near  the  Town 
of  Wickenburg  in  Maricopa  and  Yavapai 
Counties.  The  purpose  of  the 
withdrawal  was  to  prevent  mining  claim 
conflicts  fium  occurring  within  a  5-year 
period  during  which  the  private  land 
owners  could  seek  to  acquire  f  ho 
mineral  estate  imder  authority  of  Sec 
209  of  the  Federal  Land  Polic^-  and 
Management  Act  of  1976.  This  action,  a 
requirement  under  43  CFR  2091.6.  will 
open  the  land  to  location  and  entry 
under  the  United  States  mining  laws. 
EFFECTIVE  DATE:  Expiration  of  PLO  No. 
6502  was  effective  on  January  22. 1989. 
The  land  will  be  opened  to  filings  under 
the  mining  laws  at  10.00  a.m.  MSTon 
January  17.  1995. 

FOR  INFORMATION  CONTACT:  John  Mezes, 
BLM,  Arizona  State  Office.  P.O.  Box 
16563.  Phoenix.  Arizona  85011.  602- 
650-0509. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  regulations  found  in  43  CFR  2091.6, 
the  following  described  land  is  hereby 
opened  to  location  and  entry  under  the 
United  States  mining  laws.  It  has  been 
and  will  remain  open  to  the  public  land 
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laws  and  the  mineral  leasing  laws. 
Subject  land  is  identified  as  follows: 

Gila  and  Salt  Ri  w  Meridian 

T.  7  N..  R.  4  W.. 
Sec  17.  NE'/t.  E'-^NWV*.  E'/iW/iNWA. 
S'/iSW'/iNW'ANW'/i,  W'/jSW»/.NWV4, 
E'/iSWV4,  N'/iSEV4,  W'/iSWV4SEV4, 
NEV4SWV4SEV4,  W'/jSEV4SWV4SEV4. 
SEV4SEV4,  and  that  portion  of  the 
N'/2SWV4NWV4NWV4  described  as 
follows: 
Beginning  at  the  Southeast  corner  of  said 
North  half  of  the  Southwest  quarter  of  the 
NorthMfest  quarter  of  the  Northwest  quarter, 
thence  west  parallel  to  the  North  line  of  the 
Nortli  half  of  the  Southwest  quarter  of  the 
Northwest  quarter  of  the  Northwest  quarter, 
330  feet:  thence  North  parallel  to  the  West 
line  of  the  North  half  of  the  Southwest 
quarter  of  the  Northwest  quarter  of  the 
Northwest  quarter,  264  feet;  thence  East 
parallel  to  the  North  line  of  the  North  half  of 
the  Southwest  quarter  of  the  Northwest 
quarter  of  the  Northwest  quarter,  330  feet; 
thence  South  parallel  to  the  West  line  of  the 
North  half  of  the  Southwest  quarter  of  the 
Northwest  quarter  of  the  Northwest  quarter, 
264  feel  to  the  Point  of  Beginning; 

Sec.  20,  E'/^SEV4. 
T.7N..R.5W.. 

doc*  3f 

Sec  4,  E^/iNEV*.  NEV4SEV4; 
Sec  8,  N'/i,  N'>^SWV4,  NWV4SEV4; 
Sec  9.  NEV4.  E'/iNWV4.NWV4NWV4, 
NEV4SEV4; 

S6C.  10* 

Sec  11!  NWV4NEV4,  W'/i; 

T.  8  N.,  R.  5  W.. 

Sec  17.  W'/iE'/i,  WV2; 

Sec  19; 

Sec.  20,  W'/i,  S'/iNWV4SE>/4.  SWV4SEV4, 
S'/iSE'/iSE'/*; 

Sec  21.  S'/iS'/jSWV4; 

Sec  27,  NWV4SWV4; 

Sec  28.  SE'^NE'/tNEi/.,  W'/iNE'/i. 
SE'/iNE'/.,  WV2.  SEV4; 

Sec  29: 

Sec.  30.  lots  1.  2,  3,  NEV4.  EV2NWV4, 
NEV4SWV4.  NV2SEV4.  and  SEV4SEV4 
lying  east  of  the  Atchison  Topeka  and 
Santa  Fe  Railroad  right-of-way; 

dOC>  <S<Sf 
dOC*  (54  • 

Sec  35,  W'/iSWV4.5EV«SWV4. 

The  areas  described  aggregate  9.183.50 
acres  in  Maricopa  and  Yavapai  Counties. 

Dated:  December  2. 1994. 

Herman  L.  Kast, 

Deputy  State  Director,  Lands  and  Renewable 
Resources. 
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Fish  and  Wildlife  Service 

Endangered  Species  and  Threatened 
Permit  Applications 

agency:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Notice  of  Receipt  of  Application 
for  a  Permit. 


The  following  applicant  has  applied 
for  a  permit  to  t:onduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursaant  to  section  10(c)  of 
the  Endangerei  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.]: 

Permit  No.  PRT-704930 

Applicant:  Assisant  Regional  Director, 
Ecological  Ser^ces,  Denver.  Colorado 
TheappUcaiit  requests  amendment  to 
their  current  permit  to  include  take 
activities  for  Virgin  spinedace 
(LepidomendaunoUispinis),  if  and  when 
it  bfecomes  federally  protected  as 
endangered  or  threatened  under  the  U.S. 
Endangered  Species  Act  and  take 
activities  for  t£|e  endangered  jaguar 
[Pahthera  oncdi)  ^^^  ^^  purposes  of 
scientific  resea(rch  and  enhancement  of 
propagation  orjsurvival  of  the  species  as 
prescribed  by  Service  recovery 
dociunents.      , 

Written  data  for  comments  in  regard  to 
the  application  should  be  sent  to  Uie 
address  provided  below.  Documents 
and  other  infoonation  submitted  in 
conjunction  wjth  this  application  are 
available  for  roiview.  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  In)  jrmation  Act,  by  any 
party  who  subi  nits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  offio  i  within  30  days  of  the 
date  of  publica  ion  of  this  notice:  U.S. 
Fish  and  Wildlfe  Service,  P.O.  Box 
25486,  Denver  Federal  Center,  Denver. 
Ck>lorado  80225  (Attn:  ARD  Ecological 
Services).  PhoAe  (303)  236-7398  or  FAX 
(303) 236-002i  . 

Dated:  DecemI  er  2, 1994. 
Teny  T.  Teirell, 
Acting  Regional  Vrector. 
IFR  Doc.  94-308  19  Filed  12-14-94;  8:45  ami 
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Minerals  Man«  gement  Service 


Board; 
Shelf  (OCS). 
(SC);  Notice  of 
Request  for 


Minerals  Man^ement  Advisory 
Outer  Continei  itai 
Scientific  Con'  mittee 
Vacancies  ant 
Nominations 

The  Mineral) ;  Management  Service 
(MMS)  is  seeki  ig  interested  and 
qualified  indiv  duals  to  serve  on  its 
Minerals  Mana  jement  Advisory  Board 

the  period  of  May  2, 
1995,  through'  Aay  1, 1997.  The  initial 
2-year  term  ma  y  be  renewable  for  up  to 
an  additional  4  years.  The  OCS  SC  is 
chartered  unde  r  the  Federal  Advisory 
Committee  Act  to  advise  the  Director  of 
the  MMS  on  tfa  3  appropriateness. 


feasibility,  and  scientific  value  of  the 
OSC  Environmental  Studies  Program 
(ESP)  and  environmental  aspects  of  the 
offshore  oil  and  gas  program.  The  ESP, 
which  was  authorized  by  the  OCS  Lands 
Act  as  amended  (Sectlrai  20),  is 
administered  by  the  MMS  and  covers  a 
wide  range  of  field  and  laboratory 
studies  in  biology,  chemistry,  and 
physical  oceanography,  as  well  as 
studies  of  the  social  and  economic 
impacts  of  OCS  oil  and  gas 
development.  The  work  is  conducted 
through  award  of  competitive  contracts 
and  interagency  and  cooperative 
agreements.  The  OCS  SC  reviews  the 
relevance  of  the  information  being 
produced  by  the  ESP  and  may 
recommend  changes  in  its  scope, 
direction,  and  emphasis. 

The  OCS  SC  comprises  distinguished 
scientists  in  appropriate  disciplines  of 
the  biological,  physical,  chemical,  and 
socioeconomic  sciences.  The  selection 
is  based  on  maintaining  disciplinary 
expertise  in  all  areas  of  research,  as  well 
as  geographic  bcilance.  Demonstrated 
knowledge  of  the  scientific  issues 
related  to  OCS  oil  and  gas  development 
is  essential.  Selection  is  made  by  the 
Department  of  the  Interior  on  the  basis 
of  these  factors. 

Interested  individuals  should  send  a 
letter  of  interest  and  resume  within  30 
days  to:  Dr.  Ken  Turgeon.  Executive 
Secretary  and  Chief,  Environmental 
Studies  Branch.  Environmental  Policy 
and  Programs  Division,  Minerals 
Management  Service,  381  Elden  Street. 
Mail  Stop  4310.  Hemdon.  Virginia 
22070.  He  may  be  reached  by  telephone 
on  (703) 787-1717. 

Dated:  December  6. 1994 
Thomas  Gemhofier. 

Associate  Director  for  Offshore  Minemis 

Management. 
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National  Park  Service 

Denali  National  Park  and  Preserve, 
Alaska 

AGENCY:  National  Park  Service,  Interior 
ACTION:  Notice — Moimtaineering 
Program. 

SUMMARY:  A  new  Mountaineering 
Program  will  be  put  in  place  for  the 
1995  climbing  season  in  Denali  National 
Park  and  Preserve.  The  mountaineering 
program  will  include  a  60-Day  Pre- 
Registration  requirement  for  climbers  on 
Mount  McKinley  and  Mount  Foraker 
and  a  mountaineering  program  fee. 
Mountaineering  in  the  park  has 
increased  dramatically  over  the  last  10 


years,  with  the  nmnber  of  Mount 
McKinley  climbers  increasing  from  695 
in  1984  to  1,277  in  1994.  Oimbing 
related  injuries  and  deaths  have 
correspcmdingly  increased.  By  requiring 
advance  registration,  the  Denali  ^A 
_  staff  will  be  able  to  provide  information 
to  prospective  mountaineers  in  advance 
of  their  climb.  This  may  include 
information  on  the  specific  dangen  they 
may  face,  other  safety  related  issues. 
how  to  prepare  and  equip,  and 
requitements  conoenuDg  lesouree 
protection  issues  such  as  litter  removal 
and  human  waste  disposal.  The  60-Oey 
pre-registiation  requirement  is  a 
regulatory  issue  and  is  being  addressed 
through  an  interim  rulemaking,  As  part 
of  the  interim  rulemaking  process,  the 
National  Park  Service  (NPS)  will  be 
soUciting  comments  and  will  review 
comments  and  consider  making  changes 
to  the  rule  based  upon  an  analysis  of 
comments. 

The  fee  to  be  charged— ^150  per 
climber — will  help  offset 
motmtaineering  administrative  costs 
associated  with  prepositianing  and 
maintaining  the  hig^-ahitude  ranger 
camp  at  14,200  fleet  on  the  West  Buttress 
route,  moimtaineering  patrol  salaries, 
education  materials  aimed  at  reducing 
tfie  number  of  accidents,  transportation 
Mid  supplies.  TTie  cost  of  administering 
the  international  moimtaineering 
program  (dimbers  represented  23 
countries  in  1994)  has  increased  orer 
the  past  several  years  and  consumes  a 
disproportifmate  amount  of  the  park 
budget. 

Tbe  program  has  three  major 
components: 

1  Sixfy-Day  Pre-R^istration. 
Climbers  on  McKinley  and  Foraker  will 
be  required  to  register  a  minimum  of  60 
days  in  advance  (rf  their  climb.  By 
requiring  advance  registration,  the 
Denali  staff  will  be  able  to  provide 
information  to  prospective 
mountaineers  on  the  dangers  they  may 
face,  how  to  prepare  and  equip,  and  to 
discuss  requirements  concerning 
resource  issues  such  as  littering  and 
human  waste  disposal.  Cunently. 
climbws  are  required  to  roister,  but 
may  do  so  as  late  as  the  day  they  depart 
for  the  mountain.  The  National  Park 
Service  will  be  revising  the  regulations 
to  implement  this  requirement 

2.  Preventative  SAK/Education: 
Written  and  visual  orientation  materials 
will  be  improved  to  better  prepare 
mountaineers  for  a  sub-arctic 
mountaineering  experienca 
Mountaineers  fitun  outside  the  United 
States  account  for  a  disproportionate 
number  of  rescues.  With  20  to  30 
countries  represented  each  season, 
written  and  voice-mail  materials 


eventually  vrill  be  prepared  in  eight 
languages. 

3.  Climbing  Special  Use  Permit  Fee: 
The  $150  per  climber  fee  is  expected  to 
generate  about  $180,000  per  year  (1,200 
climbers  x  $150).  Expemtitvres  will 
include  ranger  ajxl  support  salaries 
while  doing  moimtaineering-related 
work,  improved  educational 
presentations  and  materials,  logistical 
support  and  patrol  supplies  (such  as 
that  used  at  the  14,200-foot  camp  on  the 
West  Buttress).  The  fise  will  neither 
cover  the  lease  of  the  higb-ahitude 
helicopter  (about  $240,000  per  year), 
nor  will  it  be  used  to  offset  expenses 
incurred  in  rescues  (anywhere  from 
$70,000  to  $200,000  per  year). 

The  move  to  a  fee  program  does  not 
change  Denali  park's  existing  rescue 
policy  which  states: 

Denali  hfational  Park  and  Preserve 
recognizes  that  a  certain  number  of  park 
visitors  evfa  year  will  become  ill,  iD|ured,  or 
incapedlated  in  some  way  h  is  the  policy  of 
Denali  h4atioiwl  Pack  and  Pieserve  to  assist 
those  in  need  when,  in  the  opinioo  of  the 
park  personnel  apprised  of  the  situation,  it  is 
necessvy.  approprmte,  within  the  reasonable 
skill  and  fchnical  capability  of  park 
personnai  and  provides  searchers  and 
rescuers  with  a  raasooabie  margin  of  safety 

The  NPS  will  continue  to  make 
reasonable  efforts  to  provide,  subject  to 
existing  conditions  and  the  availability 
of  personnel  and  equipment,  seardi  and 
rescue  operations.  Further,  the  level  and 
exigency  of  the  response  is  determined 
by  field  personnel  based  on  their 
evaluation  of  the  situation.  Denali 
National  Park  and  Preserve  expects  park 
users,  specifically  individuals  who 
undertake  mountaineering  activities,  to 
exhibit  a  degree  of  self-reliance  and 
responsilnlity  for  their  own  safety 
commensurate  with  the  degree  of 
difficulty  of  the  activities  they 
imdertake. 
fames  M.  Brady. 
Chief,  Ranger  Activities  Division. 
(FR  Doc  94-30639  Filed  12-14-94: 8:45  ami 
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Notice  of  AvaUabHity  of  Draft 
Environmantal  Impact  Statwnentf 
General  Management  Pim/ 
Development  Concept  Plan,  Obed  Wild 
and  Scenic  River.  Tennessee 

StlMMART:  Pursuant  to  Council  on 
Environmoital  Quality  regulaticms  and 
National  Park  Service  Policy,  the 
National  Park  Service  (NPS)  announces 
the  release  of  the  Draft  Environmental 
Impact  Statement/General  Management 
Plan/Development  Concept  Plan  (DEIS/ 
GMP/DCP)  for  Obed  Wild  and  Scenic 
River.  Tennessee. 


DATES:  The  DEIS/GMP/DCP  wiU  be  on 
public  review  until  January  30, 1995 
Any  review  comments  must  be 
postmarked  no  later  than  January'  30. 
1995.  and  addressed  to  the  Regional 
Director.  Southeast  Region,  National 
park  Service.  75  Spring  Sbeet.  SW 
Atlanta.  Georgia  30303. 
FOfl  FURTHER  MFOfMATION  CONTACT: 
Superintendent.  Obed  Wild  and  Scenic 
River.  P.O.  Box  429.  Wartburg. 
Tennessee  37887.  Telephone:  (615)  346- 
6294. 

SUPPLEMENTARY  INFORMATION:  The  DEIS/ 
GMP/DCP  presents  two  alternatives  for 
future  management  and  use  of  Obed 
Wild  and  Scenic  River  one  of  which  is 
preferred  by  the  NPS.  Copies  of  the 
DIES/GMP/DCP  are  available  for  review 
at  the  NPS  Regional  Office  in  Atlanta 
and  at  the  Wartburg  office.  Copies  of  the 
DEIS/GMP/DCP  may  be  obtained  from 
the  Superintendent  at  the  above 
address. 

Dated:  Decemlier  8. 1994 
C.W.  Ogle. 

Acting  Regional  Director.  Southeast  Region 
IFR  Doc.  94-30837  Filed  12-14-94.  8:45  am) 
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Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor 
Commission  Heating 

AGENCY:  National  Park  Service.  Interior 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Delaware  and 
Lehigh  Navigation  Canal  National 
Heritage  Corridor  Commission.  Notice 
of  this  meting  is  required  under  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463). 

MEETWQ  DATE  AND  imE:  Tuesday. 
December  13. 1994. 1:30  p.m.  until  4d0 
p.m. 

AOORESSCS:  Public  Safety  Building.  10 
E.  Church  Street.  Room  P-205. 
Bethiehem,  PA  18018. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  and 
Lehigh  Canal  National  Heritage  Ccwridor 
and  State  Heritage  Park.  The 
Commission  was  established  to  assist 
the  Commonwealth  of  Pennsylvania  and 
its  political  subdivisions  in  planning 
and  implementing  an  integrated  strategy 
for  protecting  and  {xomotiog  cultural, 
historic  and  natural  resources.  The 
Commission  reports  to  the  Secretary  of 
the  Interior  and  to  Congress. 
SUPPLEMENTARY  INFORMATION:  The 
Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commission 
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was  established  by  Public  Law  100-692, 
November  18, 1988. 

FOR  FURTHER  INFORMATION  CONTACT:   - 
Executive  Director,  Delaware  and 
Lehigh  Navigation  Canal,  National 
Heritage  Corridor  Conunission.  10  E. 
Church  Street,  Room  P-208.  Bethlehem, 
PA  18018,  (610)  861-9345. 

Dated:  November  29, 1994. 
David  B.  Witwvr, 

Executive  Director,  Delaware  and  Lehigh 
Navigation  Canal  NHC  Commission. 
IFR  Doc.  94-30764  Filed  12-14-94;  8:45  am) 
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Gettysburg  National  Military  Park 
Advisory  Commission 

AGENCY:  Gettysburg  National  MiUtary 
Park  Advisory  Commission. 

action:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  thirteenth  meeting  of  the 
Gettysburg  National  Military  Park 
Advisory  Commission. 

DATE:  January  12. 1995. 

TIME:  2:00  p.m.-5:00  p.m. 

INCLEMENT  WEATHER  RESCHEOUtf  DATE: 

None. 

ADDRESSES:  Gettysbiug  Hotel.  One 
Lincoln  Square,  Gettysburg, 
Peimsylvania  17325. 

AGENDA:  Sub-Committee  Reports,  review 
of  final  Land  Exchange  Alternative 
Study,  review  of  TiTah  Environmental 
Impact  Statement  for  White-Tail  Deer 
Management,  Museum  of  the  American 
Civil  War,  Gettysburg  Centennial. 

FOaFURTHER  INFORMATION  CONTACT:  John 
A.  Latschar,  Superintendent,  Gettysburg 
National  MiUtary  Park,  97  Taneytown 
Road,  Gettysburg,  Pennsylvania  17325. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  pubUc.  Any 
member  of  the  public  may  file  with  the 
Commission  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Advisory 
Commission,  Gettysburg  National 
Military  Park,  97  Taneytown  Road, 
Gettysburg,  Pennsylvania  17325. 
Minutes  of  the  meeting  wiH  be  available 
for  inspection  four  weeks  after  the 
meeting  at  the  permanent  headquarters 
of  the  Gettysburg  National  MiUtary  Park 
located  at  97  Taneytown  Road, 
Gettysburg.  Pennsylvania  17325. 
WaiToi  D.  Beach, 

Acting  Depvty  Regional  Director,  Mid- 
Atlantic  Region. 

IFR  Doc  94-30838  Filed  12-14-94;  8.45  ami 
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Indian  Memorlbl  Advisory  Committee 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting.     -    .     -r 


SUMMARY:  This  notice  annoimces  an 
upcoming  mee  ing  of  the  Indian 
Memorial  Adv  sory  Committee.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advis<  ry  Committee  Act  (PubUc 
Uw  92-463).  j 

MEETING  DATE  4N0  TIME:  February  2-4, 
1995, 8:00  a.m|-5:00  p.m. 

ADDRESSES:  Hdliday  Inn-Billings  Plaza, 
5500  Midland  load,  BilUngs,  Montana 
59101. 

THE  AGENDA  OF  THIS  MEETING  WILL  BE: 
Review  minuti  s  of  laSt  meeting,  discuss 
follow-up  actit  ns  fi'om  previous 
meeting,  intro<  uction/opening  remarks, 
introduction  o  National  Park  Service 
Support  Team,  travel/administrivia, 
reports  from  ci  mmittees  for:  Media/ 
PubUc  Relatioi  is.  Fund  Raising,  Design 
Criteria/Compi  itition. 

The  meeting  will  be  open  to  the 
pubUc.  Howev  n,  facilities  and  space  for 
accommodatiiK  members  of  the  pubUc 
are  limited,  ana  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  pubUc 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent,  Little  Bighorn 
Battiefield  Na^onal  Monument.  P.O. 
Box  39,  Crow  Agency,  Montana  59022. 
The  telephonei number  is  (406)  638- 
2621.  Minutesiof  the  meeting  will  be 
available  for  piiblic  inspection  four 
weeks  after  th«  meeting  at  the  Office  of 
the  Superinteitdent  of  Little  Bighorn 
Battlefield  Na^onal  Monument. 

SUPPLEMENTAFttr  INFORMATION:  The 
Advisory  Conanittee  was  estabUshed 
uinder  Title  11  ftf  the  Act  of  December  10, 
1991,  for  the  purpose  of  advising  the 
Secretary  on  tl  e  site  selection  for  a 
memorial  in  h  mor  and  recognition  of 
the  Indians  w)  o  fought  to  preserve  their 
land  and  cultu  re  at  the  Battle  of  Little 
Bighorn,  on  th  )  conduct  of  a  national 
design  compel  .tion  for  the  memorial, 
and  "*  *  *  tc  ensure  that  the  memorial 
designed  and  (  onstructed  as  provided  in 
section  203  shall  be  appropriate  to  the 
monument,  its  resources  and  landscape, 
sensitive  to  th*  history  being  portrayal 
and  artisticallf  commendable." 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Bo  her,  Indian  Affairs 
Coordinator,  F  ocky  Mountain  Regional 
Office,  12795  V.  Alameda  Parkway, 
P.O.  Box  2528  ',  Denver,  Colorado 
80225-0287.  (  103)  969-2511. 


Dated:  December  5, 1994. 
Michael  D.  Snyder, 

Associate  Regional  Director,  Professional 
Services,  Rocky  Mountain  Region,  National 
Park  Service. 

[FR  Doc.  94-30854  Filed  12-14-94;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  Ho,  AB-290  (Sub-No.  165X)] 

Norfolk  and  Western  Railway 
Company— Abandonment  Exemptiorv- 
in  Cincinnati  (St  Bernard),  OH 

Norfolk  and  Western  Railway 
Company  (NW)  has  filed  a  verified 
notice  under  49  CFR  Part  1152  Subpart 
F — Exempt  Abandonments  to  abandon  a 
0.85-miIe  rail  Une  between  milepost  C- 
0.00  and  C-0.85  in  Cincinnati  (St. 
Bernard),  OH. 

NW  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  Uie  Une  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Conunission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
complainant's  favor  within  the  last  2 
years;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 
1105.11  (transmittal  letter),  49  CFR 
1105  12  (newspaper  pubUcation),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  employees 
are  adequately  protected,  a  petition  for 
partial  revocation  under  49  U.S.C. 
10505(d)  must  be  filed. 

This  exemption  will  be  effective  • 
January  14, 1995,  unless  stayed  or  a 
statement  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  is  filed. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,*  statements  of 
intent  to  file  an  OFA  \mder  49  CFR 
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>  The  Conunission  will  grant  a  slay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Commission  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines,  5  I.C.C2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Commission  may  take  appiopriate  action 
before  the  exemption's  effective  date. 


1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29'  must 
be  filed  by  January  4, 1994.  An  original 
and  10  copies  of  any  such  filing  must  be 
sent  to  the  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  1201  Constitution  Avenue, 
N  W.,  Washington,  DC  20423.  In 
addition,  one  copy  must  be  served  on 
James  R.  Paschall,  Norfolk  Southern 
Corporation,  Three  Commercial  Place, 
Norfolk,  VA  23510-2191. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

NW  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environmental  or 
historic  resources.  The  Commission's 
Section  of  Environmental  Analjrsis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  December  20, 1994. 
A  copy  of  the  E A  may  be  obtained  by 
writing  to  SEA  (Room  3219,  hiterstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser  at 
(202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
pubUc. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  7, 1994. 

By  the  Commission,  David  M.  Konsclinik. 
Director,  Office  of  Proceedings. 
Vernon  A.  WiUiams, 
Secretary. 

(FR  Doc.  94-30840  Filed  12-14-94;  8:45  am) 
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DEPARTMENT  OP  JUSTICE 

Notice  Of  Lodging  of  Consent  Decree 
and  Bankruptcy  Stipulation  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  C'CERCLA") 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  42  U.S.C. 
§  9622(d)(2),  notice  is  hereby  given  that 
a  proposed  consent  decree  in  United 
States  v.  Agrico  Chemical  Co.,  Inc.  et  al. 
Civil  Action  No.  94-40462  (E.D.  Mich.), 
was  lodged  on  November  30, 1994  with 
the  United  States  District  Court  for  the 
Eastern  District  of  Michigan  and  a 
proposed  Stipulation  in  In  re:  Bond 
Corporation  North  America,  et  al  Case 


'  See  Exempt  of  Rail  Abandonment— Offers  of 
finan  Assist.,  4  l.C.C.2d  164  (1987). 

'The  Commission  will  accept  late-filed  trail  use 
requests  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 


No.  91  B  10326  (FGC),  was  lodged  on 
December  2, 1994  with  the  United 
States  Bankruptcy  Court  for  the 
Southern  District  of  New  York. 
The  Consent  Decree  and  the 
Stipulation  together  resolve  claims  of 
the  United  States  under  Sections  106 
and  107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  LiabiUty  Act  of  1980  ,  42  U.S.C. 
§§  9606  and  9607,  as  amended 
("CERCLA"),  against  fourteen 
corporations  that  have  been  identified 
as  potentially  responsible  parties 
■("PRPs")  in  connection  with  the 
hazardous  waste  site  known  as  tlje 
Forest  Waste  Products  site,  in  Forest 
Township,  Genesee  County.  Michiean 
(the  "Site"). 

The  proposed  decree  requires  thirteen 
"Settling  Defendants"  to  undertake  the 
design  and  implementation  of  the  final 
and  remaining  portion  of  EPA 's  selected 
remedy  for  the  Site,  as  set  forth  in  a 
Record  of  Decision  dated  March  31, 
1988,  as  amended  by  an  Explanation  of 
Significant  Differences,  signed  by  U.S. 
EPA  May  4, 1993.  Previous  remedial 
actions  have  been  undertaken  at  the  Site 
piu'suant  to  an  Administrative  Order  on 
Consent,  signed  by  U.S.  EPA  on  August 
23, 1993. 

In  addition,  under  the  proposed 
Consent  Decree,  in  conjunction  with  the 
bankruptcy  Stipulation,  the  United 
States  will  recover  a  total  of  $5  million 
in  past  removal,  investigative, 
administrative,  and  enforcement  costs 
("Past  Response  Costs")  incurred  by  the 
United  States  through  March  31. 1993  in 
connection  writh  the  Site.  The  proposed 
Consent  Decree  also  provides  for 
reimbursement  of  any  future  response 
costs,  including  overseeing  the  remedial 
action  work  that  is  being  undertaken  by 
the  defendants,  incurred  by  the  United 
States  in  connection  writh  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
fit)m  the  date  of  this  pubUcation, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Agrico 
Chemical  Co.,  Inc.,  et  al,  D.J.  reference 
#9O-ll-2-306C. 

The  proposed  Consent  Decree  and 
Bankruptcy  Stipulation  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District  ' 
of  Michigan,  Southern  Division,  210 
Federal  Building,  600  Church  Street, 
Flint,  Michigan  48502;  the  Office  of  the 
United  States  Attorney  for  the  Southern 
District  of  New  York.  100  Church  Street, 
New  York,  New  York,  10007;  the  Region 


V  Office  of  the  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard.  Chicago,  Illinois,  and  at  the 
Consent  Decree  Librar\'.  1120  G  Street 
NW.,  4th  Floor,  Washington,  DC  20004 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  and  Stipulation  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $30.05  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library 
Bruce  S.  Gelber, 

Acting  Chief.  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  94-30829  Filed  12-14-94.  8:45  ami 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA) 

In  accordance  with  Section  122(d)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act,  as  amended  (CERCLA),  42  U.S.C. 
§  9622(d).  and  the  policy  of  the  United 
States  Department  of  Justice,  as 
provided  in  28  CFR  50  7,  notice  is 
hereby  given  that  on  November  21, 
1994,  a  proposed  Consent  Decree  in 
United  States  v  Florida  Steel 
Corporation.  Civil  No.  94-14241,  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of 
Florida.  From  1970  until  1982,  Florida 
Steel  operated  a  steel  mill  and  metal 
recycling  faciUty  on  the  Site,  which  is 
located  near  Indiantown,  Florida.  As  a 
resuh  of  these  operations,  the  Site  is 
contaminated  with  heavy  metals.  PCB's 
and  other  hazardous  substances.  The 
proposed  Consent  Decree  addresses 
Operable  Unit  Two  of  the  Site,  which 
concerns  contaminated  groundwater 
and  wetland  sediments.  Pursuant  to 
Sections  106  and  107(a)  of  CERCLA,  42 
U.S.C.  §§  9606  and  9607(a),  the 
Complaint  in  this  action  seeks 
defendant's  performance  of  the  remedy 
selected  by  EPA  for  Operable  Unit  Two, 
as  well  as  recovery  of  all  previously 
unreinbursed  response  costs  incurred  by 
the  United  States  at  the  Site,  and  of  all 
future  and  oversight  costs  to  be  incurred 
by  the  United  States  in  connection  with 
Operable  Unit  Two. 

Florida  Steel  has  agreed  in  the 
proposed  Consent  Decree  to  (1)  perform 
the  remedy  selected  by  EPA  for 
Operable  Unit  Two,  at  a  total  estimated 
cost  of  $1.2  milUon,  and  (2)  reimburse 
the  United  States  for  all  of  its  previously 
unreimbursed  response  costs  incurred  at 
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the  Site,  and  for  all  of  Us  ftiture 
response  and  oversight  costs  incurred  in 
connection  with  Operable  Unit  Two. 
The  selected  remeoy  for  Operable  Unit 
Two  requires  (1)  pumping  and  treatment 
of  contaminated  groundwater,  and  (2) 
excavation  of  contaminated  wetland 
sediments  and  sohdification  of  those 
sediments  in  an  on-Site  landfill. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  coioments 
concerning  the  prq;>osed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Enviroiunent  and  Natural  Resources 
Division,  U.S.  Department  of  Justice. 
P.O.  Box  7611.  Ben  Franklin  Station. 
Washington,  D.C.,  20044,  and  should 
refer  to  United  States  y.  Florida  Steel 
Corporation.  D.J.  Ref.  9(>-ll-2-«33A 
(Operable  Unit  Two). 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  ofGces: 
(1)  The  Ofhce  of  the  United  States 
Attorney  for  the  Southern  District  of 
Florida,  99  ME.  4th  Street,  suite  300, 
Miami. Florida;  (2)  the  US. 
Environmental  Protection  Agency. 
Region  4.  345  Courtland  Street.  NE.. 
Atlanta,  Georgia;  and  (3)  the  Consent 
Decree  Library.  1120  G  Street.  NW.,  4th 
Floor,  Washington.  DC  20005.  (202) 
624-0892.  Copies  of  the  proposed 
Decree  may  be  obtained  by  mail  from 
the  Consent  Decree  Library,  1120  G 
Street.  NW.,  4th  Floor,  Washingt<m.  DC 
20005.  For  a  copy  of  the  Consent  Decree 
with  attachments  (Record  of  Statement 
of  Work  and  Site  map)  please  enclose  a 
check  for  $37.50  ($.25  per  page 
reproduction  charge)  payable  to 
"Consent  Decree  Ubrary."  For  a  copy  of 
the  Consent  Decree  without  those 
attachments  please  enclose  a  check  for 
$19.00  ($.25  per  page  reproduction 
charge)  payable  to  "Consent  Decree 
Library." 
BiacB  S.  GcBtcr. 

Acting  Chief.  Environmental  Enforcement 
Section.  Environmeni  £■  Natural  Resources 
Division. 

IFR  Doc  94-30830  Filed  12-14-94;  8:45  am) 
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Notic*  of  Lodging  of  ConMnt  Decree 
Pursuant  to  th«  Comprehonsivo 
EnviionnMntal  Rasponaa, 
Companaation.  and  Liability  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  and  42  U.S.C. 
9622(d)(2),  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  GATX  Corporation  and 
General  American  Transportation 
Corporation.  Qvil  Action  No.  94-312E, 


was  lodged  od  November  15. 1994  %nth 
the  United  States  District  Court  for  the 
Western  District  of  Pennsylvania.  The 
Consent  Decn  e  requires  the  defendants 
to  excavate  an  1  incinerate  contaminated 
soils  and  slud  ^  at  the  Saegertown 
Industrial  Are  t  Site  in  Saegertown.  . 
Crawford  Cou  ity.  Pennsylvania.  The 
Consent  Deere  e  also  requires  the 
defendants  to  lay  a  portion  of  the 
United  States  past  and  foture  costs 
associated  witfi  the  Site.  Further,  the 
consent  decree  requires  the  defendants 
to  reimburse  t  le  United  States  for 
damages  causi  d  to  the  natural  resources 
within  the  tru  iteeship  of  the  U.S.  Fish 
and  Wildlife  ^rvice. 

The  Department  of  Justice  will 
receive,  for  a  Oeriod  of  thirty  (30)  days 
from  the  date  of  this  pubUcation. 
comments  relating  to  the  proposed 
consent  decre^.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resou  rces  Division.  Department 
of  Justice.  Waj  hington,  DC  20530.  and 
should  refer  td  United  States  v.  GATX 
Corporation  attd  General  American 
Transportation  Corporation,  DOJ  Ref. 
#90-11-2-871 

The  propos^  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attomej^.  633  Post  Office  k 
Courthouse,  7fii  &  Grant  Streets, 
Pittsburgh.  PAh5219;  the  Region  III 
Office  of  the  Qivironmental  Protection 
Agency,  841  Qiestnut  Building. 
Philadelphia.  Pennsylvania  19107;  and 
at  the  Consent  Decree  Library,  1120  G 
Street.  NW.,  4th  Floor,  Washington,  DC 
20005,  (202)  6^4-0892.  A  copy  of  the 
proposed  conamt  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW,  4th  Floor.  Washington,  DC  20005. 
In  requesting  i  copy  please  refer  to  the 
referenced  cas  i  and  enclose  a  check  in 
the  amount  of  (44.55  (25  cents  per  page 
reproduction  ( osts),  payable  to  the 
Consent  Deere  i  Library. 
Bruce  S.  Gelber, 

Acting  Chief,  En  fironmental  Enforcement 
Section,  Enviroifnent  and  Natural  Resources 
Division. 

IFR  Doc.  94-30^24  Filed  12-14-94.  8:45  am) 
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Notice  of  Lodj  ing  of  Conaant  Decrea 
Pursuant  to  tti  s  Comprahansiva 
Environmanta  Rasponaa, 
CompansattofI  and  Liability  Act  of  1980 

In  accordant  e  with  Departmental 
policy.  28  CFP  50.7,  and  42  U.S.C 
§  9622(d)(2),  nbtice  is  hereby  given  that 
on  December  Z.  1994,  a  Consent  Decree 
in  United Statdj&y.PacifiCorpd/b/a  Utah 
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Foiwr  6-  U^t  Company,  Qvil  Action 
No.  94-C-1162W,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Utah. 

The  United  States,  on  behalf  of  the 
U.S.  Environmental  Protection  Agency, 
filed  a  complaint  against  PadfiCorp 
d/b/a  Utah  Power  &  Light  Company 
("UP&L").  under  Sections  106. 107.  and 
113^)(2)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980.  as  amended 
("CERCLA").  42  U.S.C  §§  9606.  9607 
and  9613(gK2),  with  respect  to  the  Utah 
Power  &  Li^t/ American  Barrel 
Superfimd  Site  located  in  Salt  Lake 
City,  Utah.  Under  the  Consent  Decree. 
UP&L  has  agreed  to  perform  the  remedy 
selected  by  EPA  under  CERCLA  for  the 
Site,  which  involves  remediating 
contaminated  surface  and  subsurface 
soils  by  way  of  asphalt  batching.  Any 
duuacteristic  wastes  are  to  be 
incinerated.  The  groundwater  is  to  be 
protected  by  treating  the  sources  of 
contamination  through  soil  vapor 
extraction.  UP&L  has  also  agreed  to 
reimbtuse  EPA  for  future  response  costs. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environmental  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  DC  20530,  and  should 
refer  to  United  States  v.  PadfiCorp 
d/b/a  Utah  Power  &■  Light  Company. 
Qvil  Action  No.  94-C-1162W,  Ref.  No. 
90-11-2-899.  The  proposed  Consent 
Decree  may  be  examined  at  the  office  of 
the  United  States  Attorney  General, 
Distiict  of  Utah,  478  Frank  E.  Moss  U.S. 
Covuthouse,  350  South  Main  Street,  Salt 
Lake  Qty.  Utah.  84101.  Copies  of  tiie 
Consent  Decree  may  also  be  examined 
and  obtained  by  mail  at  the  Consent 
Decree  Library,  1120  G  Street.  NW.,  4th 
Floor,  Washington,  DC  20005  (202-624- 
0892)  and  the  offices  of  the 
Environmental  Protection  Agency, 
Region  Vni,  999  18th  Street,  Suite  500 
Denver,  Colorado  80202-2466.  When 
requesting  a  copy  of  the  settlement 
agreement  by  mail,  please  enclose  a 
diedk  in  the  amount  of  $20.75  (twenty 
five  cents  per  page  reproduction  costs) 
payable  to  the  "Consent  Decree 
Ubrary." 

Joel  M.  Grass. 

Acting  Chief,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  94-30828  Filed  12-14-94;  8:45  am) 
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Antitrust  Diviston 

UnHad  Statas,  tha  State  of  Florida  and 
tha  State  of  Maryland  v.  Brownlng- 
Farria  Industrtaa,  Inc.;  Propoaad  Final 
Judgmant  and  Compatltiva  Impact 
Statamant 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h),  tiiat  a  proposed 
Final  Judgment,  Stipulation,  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  the  above-captioned  case. 

On  December  1, 1994,  the  United 
States,  the  State  of  Florida,  and  the  State 
of  Maryland  filed  a  complaint  to  block 
the  proposed  acquisition  by  Browning- 
Ferris  Industries.  Inc.  ("BFI")  of  the 
stock  of  Attwoods  pic  ("Attwoods").  BFI 
provides  waste  hauling  service 
Uiroughout  the  United  States;  Attwoods 
provides  waste  hauling  service  in  the 
state  of  Florida  and  in  the  mid-Atiantic 
region  of  the  United  States.  The 
Complaint  alleges  that  the  acquisition 
may  substantially  lessen  competition  in 
the  provision  of  small  containerized 
hauling  service  in  the  areas  of  Florida, 
Maryland,  Pennsylvania,  and  Delaware. 

The  proposed  Final  Judgment  require» 
that  BFI  divest  certain  of  Attwoods' 
assets  that  provide  small  containerized 
hauling  service  in  the  following  areas: 
(1)  Ehival  and  Clay  counties,  Florida;  (2) 
Frederick  and  Washington  coimties, 
Maryland;  (3)  Chester  County, 
Pennsylvania;  and  (4)  Sussex  County, 
Delaware/the  Southern  Eastern  Shore  of 
Maryland.  The  proposed  Final  Judgment 
also  requires  that  BFI  offer  a  one  year 
contract  with  limited  Uquidated 
damages  (Exhibit  A  of  the  proposed 
Final  Consent  Judgment)  to  small 
containerized  hauling  customers  in 
Baltimore  City,  Baltimore  Coilnty.  Anne 
Arundel  County,  Calvert  County, 
Howard  County,  Carroll  County, 
Harford  County,  Prince  George's 
County,  and  Montgomery  County. 
Maryland.  Additionally,  the  proposed 
Final  Judgment  requires  that  BFI  offer  a 
two  year  contract  with  limited 
Uquidated  damages  (Exhibit  B  of  the 
proposed  Final  Judgment)  to  small 
containerized  hauling  customers  in  Polk 
and  Broward  counties,  Florida. 

Public  comment  is  invited  within  the 
statutory  60-day  period.  Such  comments 
will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 
Comments  should  be  addressed  to 
AnUionyV  Nanni,  Chief,  Litigation  I 
Section,  U.S.  Department  of  Justice. 
Antitrust  Division,  1401  H  St.,  NW., 
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suite  4000.  Washington,  IX:  20530 
(phone  202/307-6576). 
Constance  K.  Robinson, 
Director  of  Operations. 

Stipulation 

United  States  of  America,  State  of  Florida 
by  and  through  its  Attorney  General  Robert 
A.  Butterworth;  and  State  of  Maryland  by  and 
through  its  Attorney  General  J.  Joseph 
Curran,  Jr.,  Plaintifb  v  Browning-Ferris 
Industries,  Inc.,  Defendant.  Qvil  Action  No.. 
94-2588.  Filed:  12/1/94.  Judge  Richey 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Coiul  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  District  of 
Columbia. 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  ovra  motion,  at  any  time 
after  compliance  v\rith  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16(b)-^)),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiffs  have  not  withdrawn  their 
consent,  which  they  may  do  at  any  time 
before  the  entry  of  the  proposed  Final 
Judgment  by  serving  notice  thereof  on 
the  defendant  and  l^  filing  that  notice 
with  the  Court. 

3.  The  parties  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment,  and  shall,  from 
the  date  of  the  filing  of  this  Stipulation, 
comply  with  all  the  terms  and 
provisions  thereof  as  though  the  same 
were  in  full  force  and  effect  as  an  order 
of  the  Court. 

4.  In  the  event  plaintiffs  withdraw 
their  consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  tiiis  Stipulation  shall  be  of 
no  effect  whatever  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated:  December  1, 1994. 


For  Plaintiff  United  States  of  America: 

Anne  K.  Bingaman, 

Assistant  Attorney  General. 

Steven  C  Sunshine. 

Constance  K.  Robinson. 

Willie  LHudgins,  Jr.. 

DCBar»37127 

Nancy  H.  McMillen. 

Peter  H.  Goldbeig. 

DCBari055608. 

Evangelina  Almirantearena.  ' 

Attorneys,  U.S.  Department  of  Justice. 
Antitrust  Div. 

For  Defendant  Browning-Ferris  Industries. 
Inc. 

Rufus  Wallingfbrd, 

Executive  Vice  President  and  Geneml 
Counsel. 

For  Plaintiff  State  of  Maryland. 

J.  Joseph  Curran,  Jr., 

Deputy  Attorney  General. 

Ellen  S.  Cooper, 

Assistant  Attorney  General,  Chief  AnUtrust 
Division. 

Alan  M.  Barr, 

Assistant  Attorney  General,  Deputy  Chief 
Antitrust  Division. 
John  R.  Tennis. 
AssistaiU  Attorney  General 

For  Plaintiff  State  of  Florida. 
Robert  A.  Butterworth, 
Attorney  General. 
Jerome  W.  Hoffinan. 
Chief  Antitrust  Section. 
Lizabeth  A.  Leeds, 
Assistant  Attorney  General. 
So  Ordered. 
United  States  District  fudge. 

Final  Judgment 

United  States  of  America,  State  of  Florida, 
by  and  through  its  Attorney  General  Robert 
A.  Birtterworth:  and  State  of  Manland,  by 
and  through  its  Attorney  General'  J  Joseph 
Curran.-Jr.,  Plaintiffs  v  Browning-Ferris 
Industries,  Inc.,  Defendant.  Civil  Action  No. 
94-2588.  Filed:  12/1/94.  Judge  Richey 

Whereas,  plaintiffs.  United  States  of 
America  (hereinafter  "United  States"), 
the  State  of  Florida  (hereinafter 
"Florida"),  and  the  State  of  Maryland 
(hereinafter  "Maryland"),  having  filed 
their  Complaint  herein  on  December  1, 
1994,  and  plaintiffs  and  defendant,  by 
their  respective  attorneys,  having 
consented  to  the  entry  of  their  Final 
Judgment  without  trial  or  adjudication 
of  any  issue  of  fact  or  law  herein,  and 
without  the  Final  Judgment  constituting 
any  evidence  against  or  an  admission  by 
ftiy  party  with  respect  to  any  issue  of 
law  or  fact  herein; 

And  whereas,  defendant  has  agreed  to 
be  bound  by  the  provisions  of  this  Final 
Judgment  pending  its  approval  by  the 
Court, 
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And  whf  eei,  pwaapt  tad  owtaiB 
divestiture  of  ceitain  assets  and  tito 
prompt  adoption  of  contract  terms  to 
assure  that  oompetiticm  is  not 
substantially  lessened  is  the  essence  of 
this  asraement: 

Ana  whereas,  the  parties  intend  to 
require  defendant  to  divest,  as  viable 
business  operations,  the  Small 
Container  Business  of  Attwoods; 

And  whereas,  defendant  has 
represented  to  plaintifb  that  the 
divestiture  and  contract  dianges 
required  below  can  and  wiB  be  made 
and  that  defluidant  will  later  raise  no 
claims  of  hardship  or  di£Bculty  as 
grounds  fior  asking  the  Court  to  modify 
any  of  the  divestiture  or  contract- 
provisions  contained  below; 

Now,  thaefcne.  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  feet  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ordered,  adjudged, 
and  decreed  as  ftrilows: 

I. 

Jurisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto  The 
Complaint  states  a  daim  upon  which 
relief  may  be  granted  against  the 
defendant  imder  Section  7  of  the 
Clayton  Act,  as  amoided  (15  II.S.C  18). 

n. 

Definitions 

As  used  in  this  Final  Judgment: 

A.  "Solid  waste  hauling"  means  the 
collection  and  transportation  to  a 
disposal  site  of  trash  and  garbage  (but 
not  medical  waste:  oiganfc  waste; 
special  waste,  such  as  contaminated 
soil;  sludge,  or  recyded  materials)  from 
residential,  commerdal  and  industrial 
customers.  Solid  waste  hauling  includes 
hand  pickup,  containerized  pick-up  and 
roll-off  service. 

B.  "BFI"  means  defendant  Browning- 
Ferris  Industries.  Inc.,  a  Delaware 
corporation  with  its  headquarters  in 
Houston,  Texas,  and  includes  its 
successors  and  assigns,  their 
subsidiaries,  affiliates,  directors, 
officers,  managers,  agmts  and 
employees. 

C.  "Attwoods"  means  Attwoods  pic,  a 
British  corporation  with  its 
headquarters  in  Buckinghamshire,  U.K., 
and  its  successors  and  assigns,  their 
subsidiaries,  afBliates,  directors, 
officers,  managers,  ^ents,  and  * 
employees. 

D.  "Small  Container  Business  of 
Attwoods"  means  the  provision  by 
Attwoods  of  solid  waste  hauling  service 
to  commercial  customers  using  frontend 


load  trucks  to  si  nrice  small  containers 
in  Frederidi  Coi  nty,  Maryland; 
Washington  Coi  nty.  Maryland;  by  the 
operations  of  Al  twoods'  Salisbury, 
Maryland  Divis  on;  in  Duval  and  Clay 
Counties,  Flori<  k  and  the  provision  by 
Attwoods  of  sol  d  waste  hauling  snvice 
to  commercial  cpstomers  using  firontend 


load  and  raarl 
containers  in  ( 
Pennsylvania. 

E.  "Honey  Br 
assets  of  Honey) 
Attwoods  with  I 
-TreeRoed.HG 
the  providiss ) 
services  in  the  I 


'.  trucks  to  service  small 
■County, 


:  Assets"  means  the 

>k  Division  of 
I  ofBce  on  Chestnut 
I-  Brook,  Pennsylvania, 
I  waste  hauling 
tiester  Cotmty. 
Pennsylvania  aito.  Honey  Brodc  Assets 
indude  all  custkmw  lists,  contracts  and 
accounts,  and  o  ntracts  for  disposal  of 
solid  waste  at  d  sposal  fedlities.  all 
trucks,  contains  rs,  equipment,  material, 
supplies,  compi  iter  software,  bank 
accounts,  and  ai  1  other  tangible  and 
intangible  asset .  rights  and  other 
benefits  present  y  owned,  licensed, 
possessed  or  us  id  by  the  Honey  Brook 
Division. 

F.  "All  Jax  At  lets"  means  the  assets 
of  County  Sanit  ttion  Inc.,  an  Attwroods 
subsidiary,  d/b/ 1  All  Jax  Waste  Services, 
with  an  office  a|  8619  Western  Way, 
Jacksonville,  Florida,  that  provides  solid 
waste  hauling  services  in  the  Duval 
County  and  Qav  County,  Florida  area. 
The  All  Jax  Assets  indude  all  customer 
lists,  contracts  4nd  accounts,  all 
contracts  for  disposal  of  solid  waste  at 
disposal  fedlities,  all  trudcs.  omtainers, 
equipment,  material,  supplies,  computer 
software,  bank  accounts,  and  all  other 
tangible  and  intnngible  assets,  rights  and 
other  benefits  ptesently  owned. 
Licensed,  possessed  or  used  by  County 
Sanitation  d/b/t  /  All  Jax  Waste  Service. 

G.  "Frederick  Assets"  means  the 
assets  of  the  Fn  derick  Division  of 
Attwoods  with  an  office  at  8145  Reichs 
Ford  Road,  Frederick,  Maryland,  that 
provides  solid  waste  hauling  services  in 
the  western  Maryland  area.  Frederidi 
Assets  indude  111  customer  lists. 

lunts,  all  contracts  for 
1  waste  at  disposal 

containers, 
erial,  supplies,  computer 
|ccounts,  and  all  otl^ 
tangible  and  intangible  assets,  rights  and 
other  benefits  presently  owmed,  • 
licensed,  posse  sed  or  used  by  the 
Frederick  CNvis  on. 

H.  "Salisbury  Assets"  means  the 
assets  of  the  Salisbury  Division  of 
Attwoods  with  en  office  at  9140  Ocean' 
Highway,  Delmer,  Maryland,  that 
provides  solid  iftraste  hauling  services  in 
the  Maryland  aid  southern  Delaware 
area.,  Salisbury  Assets  include  all 
customer  lists,  tontracts  and  accounts, 


contracts  and 
disposal  of  solii 
fecilities,  all 
equipment,  mai 
software,  bank 


all  contract  for  disposal  of  sottd  waste 
at  disposal  fedlities,  all  trucks. 
containers,  equipmoat.  material, 
supplies,  computer  software,  benk 
aceountSrMMJ  all  other  tangible  and 
intangible  assets,  rights  and  other 
benefits  presently  owned,  licensed, 
possessed  or  used  by  the  Salisbury  . 
UMaiosa. 

L  "Divestiture  Assets"  t^em  to  the 
Honey  Brook  Assets,  All  Jax  Assets, 
Frederidi  Assets,  and  Salisbury  Assets 
taken  together. 

J.  "Smell  Container"  means  a  1  to  10 
cubic  yard  container. 

m 

Applicability 

A.  Tlie  provisions  of  this  Final 
Judgmoit  apply  to  the  definidant,  its 
successors  and  assigns,  its  subsidiaries, 
afBliates.  directors,  officers,  managers, 
agents,  and  onployees,  and  all  other 
persons  in  active  concert  or 
partidpation  with  any  of  them  who 
shall  have  received  actual  notice  of  this 
Final  Judgment  by  parSonal  service  or 
otherwise. 

B.  BFI  shall  require,  as  a  condition  of 
the  sale  or  other  disposition  of  all  or 
substantially  all  of  me  Divestiture 
Assets,  that  the  aoquiringparty  or 
parties  agree  to  be  boimd  by  the 
provisions  of  this  Fixul  Judgment 

C.  Nothing  contained  in  this  Final 
Judgment  is  or  has  beeri  creeted  fat  the 
benefit  of  any  third  party,  and  nothing 
herein  shall  be  omstrued  to  provide  any 
rights  to  any  third  party. 

D.  Unless  otherwise  stated  herein. 
BFI's  obligations  become  effective  upon 
its  owner^p  of  more  than  50.0  percent 
of  the  ordinary  shares  of  Attwoods  i^ 

IV 

Divestiture  ofAssests 

A.  BFI  is  hereby  ordered  and  direded, 
within  90  days  following  the  date  a 
majority  of  the  Attwoods  Board  of 
Diredors  is  eleded  or  appointed  by  BFI, 
but  in  no  event  later  thui  March  30, 
1995,  to  divest  all  of  the  Divestiture 
Assets,  unless  the  United  States,  after 
consultation  with  Florida  and 
Maryland,  consents  that  only  some 
portion  of  the  Divestiture  Assets  need  be 
divested.  BFI  is  further  ordered  and 
directed  to  notify  plaintifEs  in  writing 
immediately  when  it  has  eleded  or 
appointed  a  majority  of  the  Attwoods 
Board  of  Directors. 

B.  Unless  the  United  States,  after 
consultation  with  Florida  and 
Maryland,  otherwise  consents, 
divestiture  imder  Secticm  IV.A,  or  by  the 
trustee  appointed  pursuant  to  Section  V. 
shall  be  accomptidied  in  such  a  way  as 
to  satisfy  the  United  States,  in  its  sole 


64704 


Federal  Reidster  /  Vol.  59,  No.  240 


Thursday,  December  15,  1994  /  Notices 


Federal  RegiaterM^sa.  No.  240  /  Thursday.  December  15,  1994  /  Notices 


64703 


determinatian  after  consultation  with 
Florida  and  Mwyland.  that  the  Honey 
Brook  Assets,  the  AU  Jax  Assets,  the 
Frederick  Assets,  and  the  Saliriiury 
Assets  can  and  will  be  operated  by  the 
purchaser  or  purchasers  as  viable, 
ongoing  businesses  engaged  in  solid 
waste  haulii^  in  dieir  respective  areas. 
Divestiture  under  Seotioo  IV.A  orby  the 
trustee,  shall  be  made  to  a  purchaser  or 
purchasers  for  whom  it  is  demonstiBted 
to  the  satisfaction  of  the  United  States, 
after  consultation  with  Florida  and 
Maryland,  that  (1)  the  purchase  or 
purchases  is  ot  are  for  the  purpose  of 
competing  effectively  in  at  least  small 
container  solid  waste  hauling  and  (2) 
the  purchaser  or  purchasers  has  or  have 
the  managerial,  operational,  and 
■    financial  capability  to  compete        a 
effectively  in  at  least  small  container 
solid  waste  hauling. 

C.  BFI  shall  not  require  of  the 
purchaser  or  purchasers,  as  a  condition 
of  sale,  that  any  current  employee  of  the 
Divestiture  Assets  be  offered  or 
guaranteed  continued  en^>loyment  after 
the  divestiture. 

D.  BFI  shall  take  aU  reasonable  stqjs 
to  accomplish  quickly  the  divestitures 
contemplated  by  this  Final  Judgment. 
V 

Appointment  of  Trustee 

A.  In  the  event  that  BH  has  not 
divested  all  of  its  interest  required  by 

-  Section  IVj\  by  the  time  set  forth  in 
Section  IV.A,  the  Court  shall,  on 

application^  the  United  States,  after 
consultation  Mnth^FIorida  and 
Maryland,  appoint  a  trustee  selected  by 
the  United  States  to  effect  the  remainder 
of  the  divastitttre  required  by  Section 
IV.A.  After  the  app<^ntment  of  a  trustee 
becomes  efiective,  only  the  trustee  shall 

-  have  the  rightto  seH-the  assets  required 
to  be  divested  pursuant  to  Section  fV.A. 
The  trustee  shall  have  the  power  and 
authority  to  accomplish  the  divestiture 
at  the  best  price  then  obtainable  upon  a 
-reasonable  effert  byihe  trustee,  subject 
to  the  provisions  of  Section  VI  of  this 
Final  Judgment,  and jshall  have  such 
other  powers  as  the  Court  shall  deem 
appropriate.  Defendant  shall  not  object 
to  a  sale  by  the  trustee  on  any  grounds 
other  than  the  trustee's  malfeasance,  or 
on  the  grounds  that  the  sale  is  contrary 
to  the  express  terms  of  this  Final 
Judgment.  Any  such  objections  by 
defendant  must  be  conveyed  in  writing 
to  plaintifEs  and  the  trustee  within  ten 
(10)  days  after  the  trustee  has  provided 
the  notice  required  under  Section  VI. 

B.  The  trustee  sbah  serve  at  the  cost 
and  expense  of  BFI,  on  such  terms  and 
conditions  as  the  Court  may  prescribe, 
and  shall  account  for  all  monies  derived 


from  the  sale  erf  the  assets  sold  by  the 
trustee  and  all  costs  and  expraises  so 
incurred.  After  approval  by  the  Court  of 
the  trustee's  accounting,  induding  fees 
for  its  services,  all  remaining  money 
shall  be  paid  to  BFI  and  the  trust  shall 
then  be  terminated.  The  compensation 
of  such  trustee  shall  be  reasonable  and 
based  m  a  fee  arrangement  providing 
the  trustee  with  an  incentive  baaed  on 
the  price  and  terms  of  the  divestiture 
and  the  speed  with  which  it  is 
accomplished. 

C.  BFI  shall  use  its  best  efibrts  to 
assist  the  trustee  in  accomj^hiiig  the 
required  divestiture.  The  trustee  and 
any  consultants,  accountants,  attorneys, 
and  other  persons  retained  by  the 
trustee  shall  have  full  and  complete 
access  to  the  personnel,  books,  records, 
and  facilities  of  the  Divestiture  Assets, 
and  defendant  shall  develop  financial  or 
other  information  relevant  to  such  assets 
as  the  trustee  may  reasonably  request, 
subject  to  reasonable  protection  for 
trade  secret  or  other  confidential 
research,  development,  or  commeidal 
information.  Defendant  shall  take  no 
action  to  interfere  with  or  to  impede  the 
trustee's  accomplishment  of  the 
divestitiue. 

D.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestiture  ordered  under  this  Final 
Judgment.  If  the  trustee  has  not 
accomplished  such  divestiture  within 
six  (6)  months  after  its  appointment,  the 
trustee  tAall  thereupon  promptly  file 

.  with  the  Court  a  report  setting  forth  (1) 
the  trustee's  efforts  to  accomplish  the 
required  divestiture,  (2)  the  reasons,  in 
tiw  trustee's  judgment,  why  the  required 
divestiture  has  not  been  accomplirfied, 
and  (3)  the  trustee's  recommendations. 
Tlie  trustee  shall  at  the  same  time 
furnish  such  report  to  the  parties,  who 
shall  each  have  the  right  to  be  heard  and 
to  make  additional  recommendatifms 
consistent  with  the  purpose  of  the  trust 
The  Court  shall  thereafter  enter  such 
orders  as  It  shall  deem  appropriate  in 
order  to  cmy  out  the  purpose  of  the 
trust,  which  may.  if  necessary,  indude 
extending  the  trust  and  the  term  of  the 
trustee's  appointment  by  a  period 
requested  by  the  United  States,  after 
consultation  with  Florida  and 
Maryland. 

E.  Defendant  shall  give  45  days' 
notice  to  the  United  States,  to  Florida 
and  to  Maryland  priw  to: 

(1)  Acquiring  aoy  interest  in  any  assets 
other  than  in  the  ordinary  course  of  business 
of  any  person  that,  at  any  time  during  the  12 
months  musediately  preceding  tiie 
acquisition,  was  engaged  in  the  solid  waste 
hauling  industry  in  Nfaryland,  Florida, 


Delaware  or  Pennsylvania  where  that  person 
had  small  container  revenues  in  excess  of 
$500,000  per  year  or  total  revenues  in  excess 
of  Si  million  per  year; 

(2)  Acquiring  any  capital  slock,  or  any 
other  securities  with  voting  rights  of  any 
supplier  of  solid  uraste  hauling  services,  that 
at  any  time  during  the  twelve  (12)  months 
immediately  preceding  the  acquisition  had 
been  engaged  in  the  solid  waste  hauling 
mdustry  in  Maryland.  Florida,  Delaware  or 
Pennsylvania  where  that  person  had  small 
container,  revenues  iaexcess  of  $50a000  per 
year  or  total  revenues  in  excess  of  $i  million 
per  year; 

(3)  Selling  or  ttansfierring  to  any  Cmi 
engaged  in  the  solid  waste  hauling  industry 
in  the  United  States  any  of  defendants  assets 
other  than  in  the  ordinarv  course  of  business; 
that  at  any  time  during  the  12  months 
immediately  preceding  the  sale  or  transfer 
were  used  in  the  solid  waste  hauling  industry 
in  X4afyland.  Florida.  Delaware  or 
Pennsylvania  where  the  assets  are  small 
container  assets  that  generated  in  excess  of 
$500,000  in  revenues  per  year  or  where  total 
revenues  are  in  excess  of  $1  million  per  year; 

(4)  Selling'or  transferring  to  any  firm 
engaged  in  the  solid  waste  hauling  industry 
in  Maryland.  Florida,  Delaware  or 
Pennsylvania  any  of  defendant's  equity 
securities  or  any  other  securities  with  votii^ 
rights  if  the  sale  would  give  control  over  a 
solid  waste  hauling  operation  that  generated 
small  container  revenues  in  excess  of 
S500.000  per  year  or  total  revenues  of  $1 
million  per  year 

■ 

F.  Defendant  shall  give  45  days* 
notice  to  the  United  States  and  to 
Maryland  prior  to; 

d")  Acquiring  any  interest  in  any  assets 
other  than  in  the  ordinary  course  of  business 
of  any  person  that,  at  any  time  during  the  12 
months  immediately  preceding  the 
acquisition,  was  engaged  in  the  solid  waste 
hauling  industrj'  in  Maryland,  Delaware  or 
the  counties  of  Pennsylvania  contiguous  to 
Maryland,  where  the  revenues  of  tiiat  person, 
when  aggr^ated  with  the  revenues  of  any 
person  or  persons  acquired  in  the  previous  6 
months,  exceed  the  revenue  limits  of 
paragraphed)  above; 

(2)  Acquiring  any  capital  stock,  or  any 
other  securities  with  voting  rights  of  any 
supplier  of  solid  waste  hauling  services,  that 
at  any  time  during  the  12  months 
immediately  preceding  the  acquisition  had 
been  engaged  in  the  solid  waste  hauling 
industry  in  Maryland.  Delaware  or  the 
counties  of  Pennsylvania  contiguous  to 
Maryland,  where  the  revenues  of  that  person, 
when  aggregated  with  the  revenues  of  any 
person  or  persons  acquired  in  the  previous  6 
months,  exceed  the  revenue  Hmits  of 
paragraph  E  (2)  above. 

G.  Defendant  shall  give  45  days' 
notice  to  the  United  States  and  to 
Florida  prior  to: 

(1)  Acquiring  any  int««st  in  any  assets 
other  than  in  the  ordinary  course  of  business 
of  any  person  that,  at  any  time  during  the  12 
months  immediately  preceding  the 
acquisition,  was  engs^  in  the  solid  waste 
hauling  industry  in  Florida,  where  the 
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revenues  of  (hat  person,  when  aggregated 
with  the  revenues  of  any  person  or  persons 
acquired  in  the  previous  6  months,  exceed 
the  revenue  limits  of  paragraph  E  (1)  above: 

(2)  Acquiring  any  capital  stock,  or  any 
other  securities  with  voting  rights  of  any 
supplier  of  solid  waste  hauling  services,  that 
at  any  time  during  the  12  months 
immediately  preceding  the  acquisition  had 
been  engaged  in  the  solid  waste  hauling 
industry  in  Florida,  where  the  revenues  of 
that  person,  when  aggregated  with  the 
revenues  of  any  person  or  persons  acquired 
in  the  previous  6  months,  exceed  the  revenue 
limits  of  paragraph  E  (2)  above. 

H.  The  purchaser  or  purchasers  of  the 
Divestiture  Assets,  or  any  of  them,  shall 
not,  without  the  prior  written  consent  of 
the  United  States,  after  consultation 
with  Florida  and  Maryland,  sell  any  of 
those  assets  to,  or  combine  any  of  those 
assets  with,  these  of  BFI  during  the  life 
of  this  decree.  Furthermore,  the 
purchaser  or  purchasers  of  the 
Divestiture  Assets,  or  any  of  them,  shall 
notify  plaintiffs  45  days  in  advance  of 
any  proposed  sale  of  all  or  substantially 
all  of  the  assets,  or  control  over  those 
assets,  acquired  pursuant  to  this  Final 
Judgment. 

VI 

Notification 

A.  BFI  or  the  trustee,  whichever  is 
then  responsible  for  effecting  the 
divestiture  required  herein,  shall  notify 
plaintiffs  of  any  proposed  divestiture 
required  by  Section  IV  or  V  of  this  Final 
judgment.  If  the  trustee  is  responsible,  it 
shall  similarly  notify  BFI.  The  notice 
shall  set  forth  the  details  of  the 
proposed  transaction  and  list  the  name, 
address,  and  telephone  number  of  each 
person  not  previously  identified  who 
offered  or  expressed  an  interest  or  desire 
to  acquire  any  ownership  interest  in  the 
Divestituj-e  Assets  or  any  of  them, 
together  with  full  details  of  the  same. 
Within  fifteen  (15)  days  after  receipt  of 
the  notice,  plaintiffs  may  request 
additional  information  concerning  the 
proposed  divestiture,  the  proposed 
purchaser,  and  any  other  potential 
purchaser.  BFI  or  the  trustee  shall 
furnish  the  additional  information 
within  fifteen  (15)  days  of  the  receipt  of 
the  request.  Within  thirty  (30)  days  after 
receipt  of  the  notice  or  within  tifteen 
(15)  days  after  receipt  of  the  additional 
information,  whichever  is  later,  the 
United  States,  after  consultation  with 
Florida  and  Maryland,  shall  notify  in 
writing  BFI  and  the  trustee,  if  there  is 
one,  if  it  objects  to  the  proposed 
divestiture.  If  the  United  States  fails  to 
object  within  the  period  specified,  or  if 
the  United  States  notifies  in  writing  BFI 
and  the  trustee,  if  there  is  one,  that  it 
does  not  object,  then  the  divestiture  may 


Thursday,  December  15,  1994  /  Notices 


be  consummated,  subject  only  to  BFI's 
limited  right  to  ol  ject  to  the  sale  tmder 
Section  V.A.  Upoi  i  objection  by  the 
United  States,  aft(  r  consultation  with 
Florida  and  Mary  and,  or  by  BFI  under 
Section  V.A,  the  { roposed  divestiture 
shall  not  be  accon  iplished  unless 
approved  by  the  Court. 

B.  Thirty  (30)  days  from  the  date 
when  BFI  elects  o  ■  appoints  a  majority 
of  the  Board  of  Di  actors  of  Attwoods, 
but  in  no  event  la  er  than  E)ecember  30, 
1994,  and  ever  thmy  (30)  days  thereafter 
until  the  divestitire  has  been 
completed,  BFI  si  all  deliver  to  plaintiffs 
a  written  report  ai  to  the  fact  and 
manner  of  compll  mce  with  Section  IV 
of  this  Final  judgi  lent.  Each  such  report 
shall  include,  for  iach  person  who 
during  the  preceding  thirty  (30)  days 
made  an  offer,  expressed  an  interest  or 
desire  to  acquire,  pntered  into 
negotiations  to  acquire,  or  made  an 
inquiry  about  accUiiring  any  ownership 
interest  in  the  Divestiture  Assets  or  any 
of  them,  the  name!,  address,  and 
telephone  numbef  of  that  person  and  a 
detailed  description  of  each  contract 
with  that  person  during  that  period.  BFI 
shall  maintain  ful  1  records  of  all  efforts 
made  to  divest  thf  Divestiture  Assets  or 
any  of  them. 

vn 

Financing 

BFI  shall  not  finance 
of  any  pturchase 
Sections  IV  or  V 
without  the  prior 
United  States, 
Florida  and  Mar)^and, 

vra 


.  afti  ir 


all  or  any  part 
pursuant  to 
this  Final  Judgment 
written  consent  of  the 
consultation  with 


n  lade  i 
(f 


Contractual  Revit  ions 


with  paragraph  Vm 
alter  die  contracts  it 
container  solid  waste 
in  the  following 
Aime  Anmdel  County, 
Bj  iltimore  County, 

'  County,  Harford 
,  Montgomery 
George's  County  to 
in  the  attached 


A.  In  accordance 
B,  below,  BFI   _ 
uses  with  its  sma  1 
commercial  custovners 
Maryland  areas: 
Baltimore  City, 
Calvert  County,  (lirroll 
County,  Howard- 1  bounty 
County  and  Princ ; 
the  form  containep 
Exhibit  A. 

B.  BFI  shall  offir  contracts  in  the  ftmn 
attached  as  Exhib  t  A  to  all  new  small 
container  solid  wfcste  commercial 
customers  or  customers  that  sign  new 
contracts  for  smal  container  solid  waste 
commercial  service  effective  begiiming 
on  the  date  BFI  a<|quires  a  majority  of 
Attwoods"  ordinary  shares.  BFI  shall 
offer  such  contracts  to  all  other  small 
container  solid  waste  commercial 
customers  in  the  f  bove  area  by 
December  1. 1995L  ' 


C  In  accordance  with  paragraph  VIII 
D  below  BFI  shall  alter  the  contracts  it 
uses  with  its  small  container  solid  waste 
commercial  customers  in  the  following 
areas  of  Florida:  Broward  County  and 
Polk  Coimty  to  the  form  contained  in 
the  attached  Exhibit  B. 

D.  BFI  shall  offer  contracts  in  the  form 
attached  as  Exhibit  B  to  all  new  small 
container  solid  waste  commercial 
customers  or  customers  that  sign 
contracts  for  small  container  soUd  waste 
commercial  service  effective  beginning 
on  the  date  BFI  acquires  a  majority  of 
Attwood's  ordinary  shares.  BFI  shall 
offer  such  contracts  to  all  other  small 
container  solid  waste  commercial 
customers  in  Broward  County,  Florida 
and  Polk  County,  Florida  by  December 
1, 1905. 

Compliance  Inspection 

For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  United  States,  Florida,  or  Maryland, 
including  consultants  and  other  persons 
retained  by  the  plaintiffis,  shall,  upon 
the  written  request  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  or  the  Attorney 
General  of  the  State  of  Florida  or  the 
Attorney  General  of  the  State  of 
Maryland,  respectively,  and  on 
reasonable  notice  to  BFI  made  to  its 
principal  offices,  be  permitted: 

1.  Access  during  ofTice  hours  to  inspect 
and  copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the  possession  or 
under  the  control  of  defendant,  which  may 
have  counsel  present,  relating  to  any  matters 
contained  in  this  Final  Judgment;  and 

2.  Subject  to  the  reasonable  convenience  of 
BFI  and  without  restraint  or  interference 
from  them,  to  interview  BFI  directors, 
officers,  employees,  and  agents  who  may   - 
have  counsel  present,  regarding  any  such 
matters. 

B.  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  division  or  the  Attorney 
General  of  the  State  of  Florida  or  the 
Attorney  General  of  the  State  of 
Maryland,  respectively,  made  to  BFI  at 
its  principal  offices,  BFI  shall  submit 
such  written  reports,  under  oath  if 
requested,  with  respect  to  any  of  the 
matters  contained  in  this  Final 
Judgment  as  may  be  requested. 

•     C.  No  information  nor  any  documents 
obtained  by  the  means  provided  in  this 
Section  IX  shall  be  divulged  by  any 
representative  of  the  United  States  or 
the  Office  of  the  Attorney  General  of 
Florida  or  the  Office  of  the  Attorney 
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General  of  Maryland  to  any  person  other 
than  a  duly  authorized  representative  of 
the  Executive  Branch  of  the  United 
States  or  of  the  Office  of  the  Attorney 
General  of  Florida  or  of  the  OfBce  of  the 
Attorney  General  of  Maryland,  except  in 
the  course  of  legal  proceedings  to  whldi 
the  United  States  or  the  Attorney 
General  of  Florida  or  the  State  of 
Maryland  is  a  party  (including  grand 
jury  proceedings),  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  required  by 
law. 

D.  ff  at  the  time  information  or 
documents  are  furnished  by  BFI  to 
plaintiffs,  BFI  represents  and  identifies 
in  writing  the  material  in  any  such 
information  or  documents  for  which  a 
claim  of  protection  may  be  asserted 
under  Rule  26(c)(7)  of  the  Federal  Rules 
of  Civil  Procedure,  and  BFI  maAs  eadi 
pertinent  page  of  such  material, 
"Subject  to  claim  of  protecticm  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure,"  then  plaintiffs  shall 
given  ten  (10)  days  notice  to  BFI  prior 
to  divulging  such  mat«ial  in  any  1^1 
proceeding  (other  than  a  graad  jury 
proceeding)  to  which  BFI  is  not  a  party. 


Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  ftirther 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction,  implementatiwi,  or 
modification  of  any  of  the  provisions  of 
this  Final  ^dgment,  for  the  enforcement 
of  compliance  herewith,  and  for  the 
punishment  of  any  violations  hereof. 

XI  - 

Termination 

This  Pinal  Judgment  will  expire  on 
the  tenth  anniversary  of  the  date  of  its 
entry. 

xn  . 

*  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated: 

Court  auroral  subiect  to  procedum  of 
Antifrust  Procedures  and  Penaltiss  Act.  15 
U.S.C.16 


Service  LocaUon  (which  shall  be 
deemed  to  include  all  locations  to 
which  the  identified  location  is 
relocated  or  reeslablirfied.) 


Street  No.  &  Name 


United  5totes  District  Judge 

Exhibit  A 

Contract  for  SoBd  Waste  Services 

Date:_ 


City       Zip 
Telephone       Fax 


Dear 


Thank  you  for  choosing  BFI  as  your 
waste  services  company.  Our  aim  is  to 
provide  this  essential  service  so 
responsibly  and  dependably  that  you 
don't  need  to  give  it  a  second  thou^t 
WeMrill  do  our  best  to  keep  you 
satisfied  and  want  you  to  tell  us  wiien 
we  don't.  This  contract  will  continue  in 
effect  for  one  year  and  will  renew  for 
successive  one-year  periods  unless 
terminated  in  writing  at  least  30  days 
prior  to  the  end  of  a  period.  You  may 
also  terminate  when  appropriate  imder 
"Our  Guaranty." 

Our  Mission 


Our  Mission  is  to  provide  the  highest 
quality  waste  collection,  transportation, 
processing,  disposal  and  related  services 
to  both  public  and  private  customers 
worldwide.  We  will  carry  out  our 
Mission  efficiently,  safely  and  in  an 
environmentally  responsible  manner 
with  respect  for  the  role  of  government 
in  protecting  the  public  interest 

Our  Guaranty 

We  guarantee  the  quality  of  our  waste 
services.  If  our  services  do  not  measure 
up  to  the  standards  described  in  this 
contract,  and  we  do  not  correct  the 
problems  with  48  hoiu-s  (excludii^ 
Sundays)  after  we  receive  written  notice 
from  you  (unless  the  pn^lem  is  caused 
by  circumstances  outside  our  reasonable 
control),  you  may  terminate  oiu  services 
and  thisr  contract  without  penalty. 

Our  Responsibilities 

l.-The specific  services  we  will 
provide,  and  the  schedule  and  initial 
charges  for  each  service,  are  listed 
below  We  will  give  y«i  at  least  30  days 
Awitten  notice  if  we  increase  our 
charges,  which  we  reserve  the  right  to 
do  fiom  time  to  time  proportionately  in 
connection  with  increases  in  costs  for 
disposal,  longer  transportation 
distances,  fuel,  regulatory  compliance, 
taxes,  and  increases  in  average  weight 
per  container  yard.  In  connection  with 
increases  in  the  cost  of  disposal,  we 
frequently  do  not  receive  advance  notice 
of  increases.  We  reserve  the  right  to  pass 
on  to  you  such  increases  without  30 
days  advance  notice  but  will  give  you  as 
much  notice  as  possit)le.  Customers  will 
be  provided  in  wriUng  with  the  formula 


used  in  calculating  increases  based 
upon  increases  in  disposal  fees.  We  will 
advise  Customer  in  writing  of  the  reason 
for  the  increase  and  do  our  best  to 
.    satisfy  any  concerns  you  have  about  any 
increases.  Any  other  type  of  price 
increase  requires  your  written  consent. 

2.  Our  employees  will  be  friendly, 
courteous  and  responsive.  They  will,  in 
writing,  have  gone  through  a  customer 
satisfacUon  and  safety  training  program, 
and  will  provide  quality,  professional 
service. 

3  We  will  provide  and  maintain  the 
equipment  you  need  for  the  deposit  and 
other  handling  of  the  materials  that  we 
have  agreed  to  pick  up  from  you. 

4.  We  are  committed  to  making  every 
pick-up  as  scheduled,  but  if  we  are 
unable  to  do  so,  we  will  make  every 
effort  to  let  you  know  in  advance  and 
reschedule  it  within  24  hours. 

Your  Responsibilities 

i  You  agree  that  BFI  will  provide  the 
specified  services  for  all  your  non- 
hazardous  waste.  You  agree  not  to 
deposit  radioactive,  volatile,  corrosive, 
highly  flammable,  explosive,  infectious. 
toxic  or  hazardous  waste  in  our 
equipment  and  will  indemnify  us  from 
resulting  liabilities  if  you  do.  Anything 
else  that  is  deposited  in  our  truck 
becomes  our  property  at  that  time. 

2.  You  agree  to  provide  us  with  access 
to  our  equipment  over  surfaces  that  can 
sustain  the  weight  and  operation  of  our 
vehicles.  You  also  agree  not  to  overload 
(by  weight  or  volume),  abuse  or  move 
our  equipment;  but  if  it  does  need  to  be 
moved,  you  will  call  us. 

3.  You  agree  to  use  your  best  effort.s 
to  keep  people  from  coming  into  contact 
with  our  equipment  other  than  those 
who  are  authorized  and  trained  to  use 
it. 

4.  You  agree  to  pay  our  bills  monthly 
within  ten  days  after  they  are  received. 
We  reserve  the  right  to  charge  a  late  fee 
on  all  past  due  payments. 

5.  If  you  terminate  this  contract 
during  your  first  10  months  as  a  BFI      - 
customer  (other  than  as  provided  under 
"Our  Guaranty"),  you  agree  to  pay  ns, 
as  liquidated  damages  and  not  as  a 
penalty,  two  times  your  prior  avera^ 
monthly  charges.  If  you  terminate  after 
you  have  been  a  BFI  customer  for  more 
than  10  months  (other  than  as  provided 
under  "Our  Guaranty '),  you  agree  to 
pay  us  as  liquidated  damages  an  amount 
equal  to  one  month  average  charges. 

We  look  forward  to  a  long-lasting 
relationship,  so  please  let  us  know  if 
you  have  any  problems  or  concerns  as 
they  occur  and  give  us  the  opportunity 
to  provide  solutions.  As  we  delivpr  our 
services,  we  will  continuously  look  for 
ways  to  keep  you  satisfied. 


RA'TltR 
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Other  Services: 
Other  Charges: 
CUSTOMER  _ 


Name  of  Operating  Browning-Ferris 
Industries  Subsidiary 

By    . 

BY 

BY 

Title:  : 

Title:  


worldwide.  We 
Mission  efficiently 
environmentall 
with  respect  forjthe 
in  protecting  th( 

Our  Guaranty 


Agreed  to  this 
19 


day  of 


Ser\'ice  to  Start  On: 


Exhibit  B 

Contract  for  Solid  Waste  Services 

Date: 


We 
services.  If  our 
up  to  the  Stan 
contract,  and  wi 
problem  with 
Sundays)  after 
from  you  (unles^ 
by  circumstanc<  s 
control),  you 
and  this  contrac  t 


Ser\'ice  Location  (which  Business  Name 
shall  be  deemed  to  include  all  locations 
to  which  the  identified  location  is 
relocated  or  reestablished.) 


Business  Name 


Street  No.  &  Name 
City       Zip 


Telephone 
Dear 


Fax 


.4i 


chaises  for  eacl 
below.  We  will 
written  notice  i 
charges,  which 


On 
call 


Pick  up/ 
haulrate 


Est. 
hauls 


Zero 
TOT 
flag 


•Est. 
MNTS 


Disp 
site 


Min 
hauls 


Monthly 

equip 

charges 


vill  carry  out  our 

,  safely  and  in  an 
responsible  manner 

role  of  government 
public  interest. 


guarantee  the  quality  of  our  waste 
s  ervices  do  not  measure 
d^-ds  described  in  this 
do  not  correct  the 
hours  (excluding* 
receive  written  notice 
the  problem  is  caused 
outside  our  reasonable 
'  terminate  our  services 
without  penalty. 


MB  1 


Thank  you  for  choosing  BFI  as  your 
waste  services  company.  Our  aim  is  to 
provide  this  essential  service  so 
responsibly  and  dependably  that  you 
don't  need  to  give  it  a  second  thought. 
We  will  do  our  best  to  keep  you 
satisfied  and  want  you  to  tell  us  when 
we  don't.  This  contract  will  continue  in 
effect  for  two  years  and  will  renew  for 
successive  one-year  periods  unless 
terminated  in  writing  at  least  30  days 
prior  to  the  end  of  a  period.  You  may 
also  terminate  when  appropriate  under 
■'Our  Guaranty." 

Our  Mission 

Our  Mission  is  to  provide  the  highest 
quality  waste  collection,  transportation, 
processing,  disposal  and  related  services 
to  both  public  and  private  customers 


Our  Responsibi  ities 

1.  The  specifi :  services  we  will 
provide,  and  thi !  schedule  and  initial 

service,  are  listed 
;ive  at  least  30  days 
we  increase  our 
Are  reserve  the  right  to 
do  from  time  to  time  proportionately  in 
connection  witl  increases  in  costs  for 
disposal,  longeil  transportation 
distances,  fuel,  regulatory  compliance, 
taxes,  and  incrc  aises  in  average  weight 
per  container  yi  rd.  In  connection  with 
increases  in  the  cost  of  disposal,  we 
frequently  do  n  )t  receive  advance  notice 
of  increases.  Wi  i  reserve  the  right  to  pass 
on  to  you  such  ncreases  without  30 
days  advance  n  )tice  but  will  give  you  as 
much  notice  as  Dossible.  Customers  will 
be  provided  in  vriting  with  the  formula 
used  in  calcula  ing  increases  based 
upon  increases  in  disposal  fees.  We  will 
advise  Custome  r  in  writing  of  the  reason 
for  the  increase  and  do  our  best  to 
satisfy  any  con(  ems  you  have  about  any 
increases.  Any  )ther  type  of  price 
increase  requin  s  your  written  consent. 

2.  Our  emplo  ^^ees  will  be  friendly, 
courteous  and  i  esponsive.  They  will,  in 
writing,  have  g^  me  through  a  customer 
satisfaction  anc  safety  training  program, 
and  will  provic  e  quality,  professional 
service. 


3.  We  will  pibvi 
equipment  you  need 


de  and  maintain  the 
for  the  deposit  and 


other  handling  of  the  materials  that  we 
have  agreed  to  pick  up  from  you. 

4.  We  are  committed  to  making  every 
pick-up  as  scheduled,  but  if  we  are 
unable  to  do  so,  we  will  make  every 
effort  to  let  you  know  in  advance  and    • 
reschedule  it  within  24  hoiu-s. 

Your  Responsibilities 

1.  You  agree  that  BFI  will  provide  the 
specified  services  for  all  your  non- 
hazardous  waste.  You  agree  not  to 
deposit  any  radioactive,  volatile, 
corrosive,  highly  flammable,  explosive, 
infectious,  toxic  or  hazardous  waste  in 
our  equipment  and  will  indemnify  us 
from  resulting  liabilities  if  you  do. 
Anything  else  that  is  deposited  in  our  . 
truck  becomes  our  property  at  that  time. 

2.  You  agree  to  provide  us  with  access 
to  our  equipment  over  surfaces  that  can 
sustain  the  weight  and  operation  of  our 
vehicles.  You  also  agree  not  to  overload 
(by  weight  or  volume),  abuse  or  move 
our  equipment;  but  if  it  does  need  to  be 
moved,  you  will  call  us. 

3.  You  agree  to  use  your  best  efforts 

to  keep  people  from  coming  into  contact 
with  our  equipment  other  tihan  those 
who  are  authorized  and  trained  to  use 
it. 

4.  You  agree  to  pay  our  bills  monthly, 
within  ten  days  after  they  are  received. 
We  reserve  the  right  to  charge  a  late  fee 
on  all  past  due  payments. 

5.  If  you  terminate  this  contract 
during  your  first  10  months  as  a  BFI 
customer  (other  than  as  provided  under 
"Our  Guaranty"),  you  agree  to  pay  us, 
as  liquidated  damages  and  not  as  a 
penalty,  three  times  your  prior  average 
monthly  charges.  If  you  terminate  after 
you  have  been  a  BFI  customer  for  more 
than  10  months  (other  than  as  provided 
under  "Our  Guaranty"),  you  agree  to 
pay  us  as  hquidated  damages  an  amount 
equal  to  two  months  average  charges. 

We  look  forward  to  a  long-lasting 
relationship,  so  please  let  us  know  if 
you  have  any  problenis  or  concerns  as 
they  occur  and  give  us  the  opportunity 
to  provide  solutions.  As  we  deliver  our 
services,  we  will  continuously  look  for 
ways  to  keep  you  satisfied. 
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Service  to  Start  On. 

Exhibit  B 

Competitive  Impact  Statement 

United  States  of  America,  State  of  Florida, 
by  and  tbmugh  its  Attorney  General  Robert 
A  Butterworth,  and  State  of  Maryland,  by 
and  through  its  Attorney  General  J.  Joseph 
Curran,  Jr ,  Plaintiffs  v  Browning-Ferris 
Industries,  Inc .  Defendant. 

Civil  Action  No.  1:94CV02588,  Judge 
Richey 

Filed.  12/2/94. 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
16(b)-;{h).  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  proceeding. 

I. 

Nature  and  Purpose  of  the  Proceeding 

The  United  States  filed  a  civil 
antitrust  Complaint  under  Section  15  of 
the  Clayton  Act,  15  U  S.C.  25,  on 
December  1, 1994.  alleging  that  the 
proposed  acquisition  of  the  ordinary 
shares  of  Attwoods  pic  ("Attwoods")  by 
Browning-Ferris  Industries.  Inc.  ("BFI") 
would  constitute  a  violation  of  Section 
7  of  the  Clayton  Act.  15  U  S.C  18.  The 
State  of  Florida  and  the  State  of 
Maryland,  by  and  through  their 
respective  Attorneys  General,  are  co- 
plamtiffs  with  the  United  States  in  this 
action. ' 

The  Complaint  al]eges  that  the  effect 
of  the  acquisition  may  be  substantially 

'  The  APPA  obligates  only  the  United  States  to 
file  u  Competitive  Impact  Statement. 


-    to  lessen  competition  in  small 
.    containerized  waste  hauling  ser\'ices  in 
.    Chester  County,  Pennsylvania;  Clay. 
Duval,  Polk,  and  Broward  counties, 
Florida;  Baltimore  City,  Baltimore 
County,  and  Anne  Arundel  County. 
Maryland  ("Baltimore  market"); 
Wicomico,  Dorchester,  Worcester,  and 
.    Somerset  counties,  Maryland 
("Southern  Eastern  Shore  market"); 
Sussex  County,  Delaware;  and  Frederick 
County  and  Washington  County, 
Maryland  ("Western  Maryland 
market"). 

Plaintiffs  seek,  among  other  relief,  a 
permanent  injimction  preventing  the 
defendant  bom,  in  any  manner, 
combining  its  assets  with  those  of 
Attwoods  in  Duval  and  Clay  counties. 
Florida,  Chester  County,  Peimsylvania; 
the  Southern  Eastern  Shore  market; 
Sussex  County,  Delaware;  and  the 
Western  Maryland  market.  By  the  terms 
of  a  Hold  Separate  Stipulation  and 
Order,  which  was  filed  simultaneously 
with  the  proposed  Final  Judgment, 
defendant  BFI  must  take  certain  steps  to 
ensure  that,  until  the  required 
divestiture  has  been  accomplished,  the 
Attwoods'  assets  as  outlined  in  the 
proposed  Final  Judgment  will  be  held 
separate  and  apart  from  defendant's 
other  assets  and  businesses.  BFI  must, 
imtil  the  required  divestiture  is 
accomplished,  preserve  and  maintain 
the  specified  Attwoods  assets  as 
saleable  and  economically  viable 
ongoing  concerns. 

The  United  States,  its  co-plaintiffs, 
and  the  defendant  also  have  filed  a 
stipulation  by  which  the  parties 
consented  to  the  entry  of  a  proposed 
Final  Judgment  designed  to  eliminate 
the  anticompetitive  effects  of  the 
acquisition.  Under  the  proposed  Final 
Judgment,  as  explained  more  fiilly      ^ 
below.  BFI  would  be  required,  within  90 
days  following  the  date  a  majority  of  the 
Attwoods  Board  of  Directors  is  elected 
or  appointed  by  BFI,  but  in  no  event 
later  than  March  30. 1995,  to  divest,  as 
viable  business  operations,  Attwoods' 
small  container  businesses  serving  the 
Western  Maryland  market;  Duval  and 
Clay  counties.  Florida;  Chester  County, 


Pennsylvania;  and  the  areas  where 
Attwoods  provides  small  container 
service  from  its  Salisbury,  Maryland 
Division  (the  Southern  Eastern  Shore 
market  and  Sussex  County,  Delaware).  If 
BFI  were  not  to  do  so  within  the  time 
frame  in  the  proposed  Final  Judgment, 
a  trustee  appointed  by  the  Court  would 
be  empowered  for  an  additional  six 
months  to  sell  those  assets.  If  the  trustee 
is  unable  to  do  so  in  that  time,  the  Court 
could  enter  such  orders  as  it  shall  deem 
appropriate  to  carry  out  the  purpose  of 
the  trust,  which  may,  if  necessary, 
include  extending  the  trust  and  the 
trustee's  appointment  by  a  period 
requested  by  the  United  States,  after 
consultation  with  its  co-plaintiffs. 

Additionally,  under  the  proposed 
Final  Judgment,  as  explained  more  fully 
below,  defendant  BFI  would  be  required 
to  offer  less  restrictive  contracts  to  its 
small  container  solid  waste  hauling 
customers  in  the  Baltimore  market,  and 
the  following  neighboring  counties: 
Carroll  County,  Howard  County, 
Harford  County.  Calvert  County,  Prince 
George's  County,  and  Montgomery 
County,  Maryland;  and  in  Polk  and 
Broward  counties,  Florida. 

The  United  States,  its  co-plaintiffs, 
and  the  defendant  have  stipulated  that 
the  proposed  Final  Judgment  may  be 
entered  alter  compliance  with  the 
APPA.  Entry  of  the  proposed  Final 
Judgment  would  terminate  action, 
except  that  the  Court  would  retain 
jurisdiction  to  construe,  modify,  or 
enforce  the  provisions  of  the  proposed 
Final  Judgment  and  to  punish  violations 
thereof. 

n. 

Description  of  the  Events  Giving  Rise  to 
the  Alleged  Violation 

BFI  is  the  world's  second  largest 
company  engaged  in  the  solid  waste 
hauling  and  disposal  business,  with 
operations  throughout  the  United  States 
and  in  several  foreign  coimtries.  BFI  had 
total  revenues  of  over  $3  billion  from 
solid  waste  hauling  and  disposal  in  its 
1993  fiscal  year. 
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Attwoods  pic  is  a  United  Kingdom 
company  with  solid  waste  hauling 
operations  in  Florida  and  in  the  mid- 
Atlantic  regton  of  the  United  States. 
Attwoods'  U.S.  revenues  in  1993  were 
$327.9  million. 

On  September  20, 1994.  BFl 
aimotmoed  an  unsolicited  tender  offer 
for  the  ordinary  shares  of  Attwoods  pic, 
seeking  to  acquire  enough  ordinary 
shares  tD  give  BFI  control.  If  BFI  were 
to  acquire  more  than  50  percent  of  the 
ordinary  shares  of  Attwoods  pic,  BFl's 
and  Attwoods'  solid  waste  hauling 
service  operations,  in  particular  in  the 
U.S..  efSactively  would  be  merged. 

A.  The  Solid  Waste  Hauling  Industry 

Solid  waste  hauling  involves  the 
collection  of  paper,  food,  construction 
material  and  other  solid  waste  from 
homes,  businesses  and  industries,  and 
the  transporting  of  that  waste  to  a 
landfill  or  other  disposal  site.  These 
services  may  be  provided  by  private 
haulers  directly  to  residential, 
commercial  and  industrial  customers,  or 
indirectly  through  municipal  contracts 
and  franchises. 

Service  to  commercial  customers 
accounts  for  a  large  percentage  of  total 
hauling  revenues.  Commercial 
customers  include  restaurants,  large 
aparlBient  complexes,  retail  and 
wholesale  stores,  office  buildings,  asid 
industrial  parks.  These  customers 
typically  generate  a  substantially  larger 
volume  of  waste  than  that  generated  by 
residential  customers.  Waste  generated 
by  commercial  customers  is  generally 
placed  in  metal  containers  of  one  to  ten 
cubic  yards  provided  by  their  hauling 
company.  One  to  ten  cubic  yard 
containers  are  called  "small 
containers."  Small  containers  are 
collected  primarily  by  frontend  load 
vehicles  that  lift  the  containers  over  the 
front  of  the  truck  by  means  of  a 
hydraulic  hoist  and  empty  them  into  the 
storage  section  of  the  vehicle,  where  the 
waste  is  compacted.  Specially-rigged 
rearend  load  vehicles  can  also  be  used 
to  service  some  small  container   ' 
customers,  but  these  trucks  generally  are 
not  as  efHcient  as  frontnnd  load  vehicles 
and  are  limited  in  the  sizes  of  containers 
they  can  safely  handle.  Frontend  load 
vehicles  can  drive  directly  up  to  a 
container  and  hoist  the  container  in  a 
manner  similar  to  a  forklift  hoisting  a 
pallet;  the  containers  do  not  need  to  be 
manually  rolled  into  position  by  a  truck 
crew  as  with  a  rearend  load  vehicle. 
Service  to  conunercial  customers  that 
use  small  containers  is  called  "small 
containerized  hauling  service." 
Solid  waste  hauling  firms  also 
provide  service  to  issidential  and 
industrial  (or  "roU-ofT'I  customers. 
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Residential  custdmers,  typically 
households  and  tmall  apartment 
complexes  that  osnerate  small  amounts 
of  waste,  use  noilcontainerized  sohd 
waste  hauling  service,  normally  placing 
their  waste  in  plastic  bags  or  trash  cans 
at  curbside.  Reaftnd  load  vehicles  are 
generally  used  t(  collect  waste  from 
residential  custo  ners  and  from  those 
commercial  cust  imers  that  generate 
relatively  small  (  uantities  of  solid 
waste,  similar  in  amount  and  kind  to 
those  generated  ly  residential 
customers.  Generally,  rearend  loaders 
use  a  one  or  twoi  person  crew  to 
manually  load  tlie  waste  into  the  rear  of 
the  vehicle.         i 

Indxistiial  or  rnU-ofl  customers 
include  factories  and  construction  sites. 
These  customers  either  generate  non- 
compactible  wa$te,  such,  as  concrete  or 
building  debris,  J3r  very  large  quantities 
of  compactible  waste.  They  deposit  their 
waste  into  very  large  containers  (usually 
20  to  40  cubic  yards)  that  are  loaded 
onto  a  roll-off  trbck  and  transported 
individually  to  tpe  disposal  site  where 
they  are  empties  before  being  returned 
to  the  ciistomer's  premises.  Some 
customers,  like  shopping  malls,  use 
large,  rollroff  co|itainers  with 
compactors.  Thib  type  of  customer 
generally  gener^es  compactible  \sasik, 
like  cardboard,  in  very  great  quantities; 
it  is  more  econoinical  for  this  type  of 
customer  to  useiroll-off  service  with  a 
compactor  than,  to  use  a  number  of 
small  Gontainen  picked  up  multiple 
times  a  week. 

B.  Small  Contai;  lerized  Hauling  Service 

There  are  no  iractical  substitutes  for 
small  container  zed  hauling  service. 
Small  containei  2ed  hauling  service 
customers  will  i  lot  generally  switch  to 
noncontaineriz^d  hauling  service 
because  it  is  toq  impractical  and  costly 
for  those  custeii  lers  to  bag.  and  carry 
their  trash  to  th  ;  curb  for  hand  pick-up. 
Small  containei  ized  hauling  service 
customers  also  Value  the  cleanliness  and 
relative  freedort  from  scavengers 
afforded  by  thai  service.  Sim^rly,  roll- 
off  service  is  mi  ich  too  costly  and  takes 
up  too  much  sp  ice  for  most  small 
.  containerized  h  luling  service 
customers.  Ool; '  customers  that  generate 
the  largest  volu  nes  of  solid  waste  ean 
economically  consider  roll-off  service, 
and  for  customirs  that  do  generate  large 
volumes  of  waste,  roll-off  service  is 
usually  the  onlj  viable  option; 
Accordingly,  saiall  conteunerized- 
haullng  serviceiis  a  line  of  commerce 
and  a  relevant  froduct  market. 

Solid  waste  nauling  services  are 
generally  provi|ied  in  very  localized 
areas.  Route  dehsity  (a  large  number  of 
customers,  that  ire  close  togethe{)7i6< 


necessary  for  small  containerized  solid 
waste  hauling  firms  to  be  profitable.  In 
addition,  it  is  not  economically  efficient 
for  heavy  trash  hauling  equipment  to 
travel  long  distances  from  customers 
without  collecting  significant  amounts 
of  waste.  Thus,  it  is  not  efficient  for  a 
hauler  to  serve  major  metropolitan  area«i 
from  a  distant  base.  Haulers,  therefore, 
generally  estabUsh  garages  and  related 
facilities  within  each  major  local  area 
served.  Local  laws  or  regulations  that 
restrict  where  waste  can  be  disposed  of 
may  further  localize  markets.  Flow 
control  regulations  designate  the 
disposal  facilities  where  trash  picked  up 
within  a  geographic  area  must  be 
disposed.  Other  local  regulations  may 
also  fxrohihit  the  depositing  of  trash 
from  outside  a  particular  jurisdiction  in 
disposal  facilities  located  within  that 
jurisdiction.  These  laws  and  regulations 
dictate  that  haulers  operate  only  in 
these  local  jurisdictions  so  that  they 
may  use  the  designated  disposal 
facilities.  Thus,  ti^  Complaint  alleges 
that  small  containerized  hauling 
services  in  certain  specific  geographic 
areas  constitute  a  line  of  commerce  and 
a  relevant  market  for  antitrust  purposes. 

The  Complaint  alleges  each  of  the 
following  as  a  relevant  geographic 
market  for  small  containerized  hauling 
services:  (1)  The  Baltimore  market;  (2) 
Broward  County,  Florida;  (3)  Chester 
County,  Pennsylvania;  (4)^  Clay  County, 
Florida;  (5)  Duval  County,  Florida;  (6) 
Folk  County,  Florida;  (7)  the  Southern 
Eastern  Shore  market;  (8)  Sussex 
County ,^  Delaware;  and  (9)  the  Western 
Maryland  market. 

BFI  and  Attwoods  compete  with,  each 
other  in  small  containerized  hauling 
services  in  each  of  die  relevant 
geographic  markets  named,  all  of  which 
are  highly  concentrated  and  become 
substantially  more  concentrated  as  a 
result  of  the  proposed  acquisition.  In  the 
markets  of  concern,  BFI  and  Attwoods 
have  the  followrihg  approximate  shares 
of  the  small  containerized  hauling 
business;  (1)  Baltimore  market,  BFI  31 
percent,  Attwoods  22  percent;  (2) 
Broward  County,  Florida,  BFI  11 
percent,  Attwoods  12  percent:^  (3) 
Chester  County,  Pennsylvania,  BFI  38 
percent,  Attwoods  20  percent;  (4)  Clay 
County.  Florida,  BFI  27  percent, 
Attwoods  22  percent;  (5)  Duval  County, 
Florida,  BFI  38  percent,  Attwoods  14 
percent;  (6)  Polk  County,  Florida,  BFI  33 
percent,  Attwoods  18  percent;  (7)  the 
Southern  Eastern  Shore.  BFI  31, 
Attwoods  24  percent;  (8)  Sussex  County, 


Federal  Register  /  Vol.  59.  No.  240  /  Thursday.  December  15.  1994  /  Notices 


64709 


UMI 


*Tf»e  market  share  data  and  HHf  calcuI»tion»in- 
Broward  County  and  Polk  County,  Florida  arc  based 
on  open.coininercial  areas  not  subiact  to  municipal 
or  ixiunty  franchises. 


Delaware,  BFI  19  percent.  Attwoods  27 
percent;  and  (9)  Western  Maryland,  BFI 
38  percent,  Attwoods  23  percent. 

The  acquisition  would  increase  the 
Herfindahl-Hirschmann  Index  ("HHI"),3 
a  measure  of  market  concentration,  by 
the  following  amounts  in  the  following 
areas:  (1)  Baltimore  market,  by  about 
1350.  to  about  3300;  (2)  Broward 
County.  Florida,  by  about  260  to  about 
2870;  (3)  Chester  County,  Pennsylvania; 
by  about  1500.  to  about  3750;  (4)  Clay 
County,  Florida,  by  about  1200,  to  about 
4000;  (5)  Duval  County.  Florida,  by 
about  1025,  to  about  3475;  (6)  Polk 
County.  Florida,  by  about  1190,  to  about 
4020;  (7)  the  Southern  Eastern  Shore,  by 
about  1450,  to  about  3650;  (8)  Sussex 
County,  Delaware,  by  1010,  to  about 
2970;  and  (9)  Western  Maryland,  by 
about  1725,  to  about  3950. 

A  new  entrant  cannot  constrain  the 
prices  of  larger  incumbents  until  it 
achieves  minimum  efficient  scale  and 
operating  efficiencies  comparable  to  the 
incumbent  firms.  In  small  containerized 
hauling  service,  achieving  comparable 
operating  efficiencies  requires  achieving 
route  density  comparable  to  existing 
firms,  which  typically  takes  a 
substantial  period  of  time.  A  substantial 
barrier  to  entry  is  the  use  of  long-term 
contracts  coupled  with  selective  pricing 
practices  by  incumbent  firms  to  deter 
new  entrants  into  small  containerized 
hauling  service  and  to  hinder  them  in 
winning  enough  customers  to  build 
efficient  routes.  Further,  even  if  a  new 
entrant  endures  and  grows  to  a  point 
near  minimum  efficient  scale,  the 
entrant  will  often  be  purchased  by  an 
incumbent  firm  and  will  be  removed  as 
a  competitive  threat. 

Solid  waste  hauling  is  an  industry 
highly  susceptible  to  tacit  or  overt 
collusion  among  competing  firms.  Overt 
collusion  has  been  documented  in  more 
than  a  dozen  criminal  and  civil  antitrust 
cases  brought  in  the  last  decade  and  a 
half.  Such  collusion  typically  involves 
customer  allocation  and  price  fixing, 
and  where  it  has  occurred,  has  been 
shown  to  persist  for  many  years 


'The  Herfindahl-Hirschmann  Index  ("HHl")  is  a 
measure  of  market  concentration  calculated  by 
squaring  the  market  share  of  each  firm  competing 
in  the  market^nd  then  summing  the  resulting 
numbers.  For  example,  for  a  market  consisting  of 
four  fihns  with  shares  of  30.  30,  20  and  20  percent 
the  HHI  is  2600  (30  squared  (900)  plus  30  squared ' 
(900)  plus  20  squared  (400)  plus  20  squared  (400) 
=  2600).  The  HHI,  which  takes  into  account  the 
relative  size  and  distribution  of  the  firms  in  a 
market,  ranges  from  virtually  z«o  to  10,000.  The 
index  approaches  zero  when  a  market  is  occupied 
by  a  large  number  of  firms  of  relatively  equal  size. 
The  index  increases  as  the  number  of  firms  in  the 
market  decreases  and  as  the  disparity  in  size 
between  the  leading  firms  and  the  remaining  firms 
mcreases. 


The  elimination  of  one  of  a  small 
number  of  significant  competitors,  such 
as  would  occur  as  a  result  of  the 
proposed  transaction  in  the  alleged 
markets,  significantly  increases  the 
likelihood  that  consumers  in  these 
markets  are  likely  to  face  hi^er  prices 
or  poorer  quality  service. 

Based  on  the  foregoing  and  other 
facts,  the  Complaint  alleges  that  the 
effect  of  the  proposed  acquisition  may 
be  substantially  to  lessen  competition  in 
the  above-described  geographic  areas  in 
the  small  containerized  hauling  service 
market  in  violation  of  Section  7  of  the 
Clajrton  Act. 

m. 

Explanation  of  the  Proposed  Final 
Judgment 

The  provisions  of  the  proposed  Final 
Judgment  are  designed  to  eUminate  the 
anticompetitive  effects  of  the 
acquisition  in  small  containerized 
hauling  services  in  certain  geographic 
markets  by  establishing  a  new, 
independent  and  economically  viable 
competitor  in  those  markets.  The 
proposed  Final  Judgment  requires  BFI, 
within  90  days  following  the  date  a 
majority  of  the  Attwoods  Board  of 
Directors  is  elected  or  appointed  by  BFI, 
but  in  no  event  later  than  March  30. 
1995.  to  divest,  as  viable  ongoing 
businesses,  the  small  container  business 
of  Attwoods  serving  Chester  County. 
Pennsylvania.  Duval  and  Clay  counties, 
Florida,  the  Western  Maryland  maricet. 
Sussex  County,  Delaware,  and  the 
Southern  Eastern  Shore  market.  The 
divestiture  would  include  both  the 
small  containerized  hauling  service 
assets  and  such  other  assets  as  may  be 
necessary  to  insure  the  viability  of  the 
small  container  business.  If  BFI  cannot 
accomplish  these  divestitiues  within  the 
above-described  period,  the  Final 
Judgment  provides  that,  upon 
apphcation  (after  consultation  with  the 
states  of  Florida  and  Maryland)  by  the 
United  States  as  plaintiff,  the  Court  will 
appoint  a  trustee  to  effect  divestiture. 

The  proposed  Final  Judgment 
provides  that  the  assets  must  be 
divested  in  such  a  way  as  to  satisfy 
plaintiff  United  States  (after 
consultation  with  the  states  of  Florida 
and  Maryland)  that  the  operations  can 
and  will  be  operated  by  the  purchaser 
or  purchasers  as  viable,  ongoing 
businesses  that  can  compete  effectively 
in  the  relevant  markets.  Similarly,  if  the 
divestiture  is  accomplished  by  the 
trustee,  the  assets  must  be  divested  in 
such  a  way  as  to  satisfy  plaintiff  United  ■ 
States  (after  consultation  with  the  states 
of  Florida  and  Maryland)  that  the 
businesses  can  and  will  be  operated  as 


viable,  independent  competitors  by  the 
purchaser  or  purchasers.  The  defendant 
must  take  all  reasonable  steps  necessary 
to  accomplish  the  divestiture  and  shall 
cooperate  with  bona  fide  prospective 
purchasers  and,  if  one  is  appointed, 
with  the  trustee. 

If  a  trustee  is  appointed,  the  proposed 
Final  Judgment  provides  that  BFI  will 
pay  all  costs  and  expenses  of  the  trustee. 
The  trustee's  commission  will  be 
structured  so  as  to  provide  an  incentive 
for  the  trustee  based  on  the  price 
obtained  and  the  speed  with  which 
divestiture  is  agcompUshed.  After  his  or 
her  appointment  becomes  effective,  the 
trustee  will  file  monthly  reports  with 
the  parties  and  the  Court,  setting  forth 
the  trustee's  efforts  to  accomplish 
divestiture.  At  the  end  of  six  months,  if 
the  divestiture  has  not  been 
accomplished,  the  trustee  and  the 
parties  will  make  recommendations  to 
the  Court  which  shall  enter  such  orders 
as  appropriate  in  order  to  carry  out  the 
purpose  of  the  trust,  including 
extending  the  trust  or  the  term  of  the 
trustee's  appointment. 

The  proposed  Final  Judgment  also 
requires  BFI  to  offer  less  restrictive 
contracts  (attached  to  the  proposed 
Final  Judgment  as  Exhibit  A)  to  small 
containerized  hauhng  customers  in  the 
Baltimore  market,  and  in  the  following 
neighboring  coimties:  Howard.  Carroll, 
Harford,  Prince  George's,  Calvert,  and 
Montgomery. 

These  changes  to  the  contracts 
involve  substantially  shortening  the 
term  of  contracts  BFI  uses  from  three 
years  to  one  year  and  substantially 
reducing  the  amount  of  liquidated 
damages.  The  proposed  Final  Judgment 
requires  that  these  revised  contracts 
shall  be  offered  to  all  new  small 
containerized  hauling  customere  or  to 
existing  customers  that  sign  new 
contracts  for  small  containerized 
hauling  services,  effective  beginning  the 
date  BFI  acquires  a  majority  of 
Attwoods'  ordinary  shares.  By 
December  1, 1995,  BH  must  offer  the 
revised  contract  attached  as  Exhibit  A  to 
the  proposed  Final  Judgment  to  all  of  its 
(and  former  Attwoods")  small 
containerized  hauUng  service  customers 
in  the  area  described  in  the  preceding 
paragraph. 

The  United  States  concluded 
divestiture  was  not  necessary  in  the 
Baltimore  market  and  that  a  change  in 
Ihe  types  of  contracts  used  with  small 
containerized  hauling  service  in  this 
market  and  in  the  adjoining  areas  of 
Calvert,  Carroll,  Harford,  Howard, 
Montgomery,  and  Prince  George's 
counties,  Maryland,  will  adequately 
address  the  competititre  concerns  pi)s.  d 
by  BFI's  acquisition  t»f  a  majority  of 
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Atwocxls'  ordinary  shares.  A  number  of 
factors  hd  Id  diat  decision,  including 
the  number  of  existing  competitors  in 
the  uiarkHt;  the  size  of  the  population 
and  ntunber  and  density  of  commercial 
establidmrants  requiring  small 
containerized  hauling  service;  and  the 
number  of  haulers  that  currently  do  not 
provide  but  could,  absent  the  long-term 
contracts  tlkat  now  exist,  easily  and 
quickly  provide  small  containerized 
hauling,  service  in  the  market.  Due  to 
these  ftictors.  requiring  BFI  to  offer  less 
restrictive  contracts  both  within  the 
market  and  throughout  the  neighboring 
counties  eliminates  a  major  barrier  to 
entry  and  expansion.  Haulers  already 
serving  die  maiket  will  be  able  to  more 
easily  expand  theii  current  or  build  new 
routes  and  nearby  haulers  will  be  able 
to  build  routes,  thus  constraining  any 
possible  anticompetitive  price  increase 
by  the  post-acquisition  firm. 

The  proposed  Final  Judgment  also 
requires  BFI  to  offier  less  restrictive 
contracts  (attached  to  the  proposed 
Final  Judgment  as  Exhibit  B)  to  small 
containerized  hauling  customers  in  Polk 
and  Broward  counties,  Florida.  The 
changes  to  the  contracts  involve 
substantially  shortening  the  term  of 
contracts  BFT  uses  from  five  years  to  two 
years  and  substantially  reducing  the 
amount  of  Bquidated  damages.  The 
proposed  Final  Judgment  requires  that 
these  revised  contracts  shall  be  ofiered 
to  all  new  small  containerized  hauling 
customers  or  to  existing  customers  that 
sign  new  contracts  for  small 
containerized  hauling  service,  effective 
beginning  the  date  BFI  acquires  a 
majority  of  Attwoods'  ordinary  shares. 
By  December  1. 1995,  BFI  must  offer  the 
revised  contract  attached  as  Exhibit  B  to 
the  proposed  Final  Judgment  to  all  of  its 
(and  former  Atwoods")  small 
containerized  hauling  ser\'ice  customers 
in  Polk  and  Broward  counties,  Florida. 

The  United  States  concluded  that 
these  contracts  revisions  in  Polk  and 
Broward  counties  will  adequately 
address  the  competitive  concems  posed 
by  BR's  acquisition  of  the  majority  of 
Atwoods'  stock  in  these  markets,  hi 
Broward  County,  die  number  and 
relative  size  of  other  ctnnpt;titors,  and 
the  fact  that  the  merged  firm  would 
have  a  market  share  of  23  percent  were 
all  factors  in  reaching  this  conclusion. 
In  Polk  County,  which  has  only  a 
limited  amoimt  of  small  containerized 
hauling  service  that  is  open  to  private 
haulers  (a  large  percentage  of  the  service 
is  provided  by  municipaliticB),  and  is 
located  30  miles  from  Tampa,  a  major 
tnetropoKtan  area,  there  are  at  least  one 
(ir  two  strong  haulers  that  could  easily 
and  quickly  enter  if  prices  for  small 
cimtainerized  hauling  service  in  Poflc 


County  were  to  ris(  to  constrain, 
possible  anticomp<  titive  behavior.  With 
less  restrictive  con  racts  being  used, 
these  haulers  woul  1  be  able  to  obtain 
customers  and  bui  d  sufficient  route 
density  to  create  pi  ofitable  routes. 
The  reBef  sougni  in  the  various 
markets  alleged  in  the  cmnplaint  has 
been  tailored  to  ins  ure  that,  given  the 
specific  conditions  in  each  market,  the 
relief  wHl  protect  ( onsumers  of  small 
containerized  hauing  service  from 
hi^ier  prices  ami  joorer  quality  service 
in  those  markets  ti^  mig^t  otherwise 
result  from  the  act]  iiisition. 

IV. 

Remedies  Availah 
Litigants 

Section  4  of  the  fclayton  Act  (15 
U.S.C.  15)  provide  i  that  any  person  who 
has  been  iiijuied  at  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  dai^ages  the  person  has 
suffered,  as  well  a*  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act  (15  U.S.C.  16(4)),  ^®  proposed  Final 
ma  facie  effect  in 
vate  lawsuit  that  may 
defendant. 


to  Potential  Private 


Judgment  has  no 
any  subsequent  pi 
be  brought  against 


Procedures  Availthle  for  Modificatioa  of 
the  Propttsed  Fintm  Judgment 

The  United  States  and  defendant  have 
stipulated  that  tho  proposed  Final 
Judgment  may  be  Entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA.  provided  that  the  United 
States  has  not  witldrawn  its  consent. 
The  APPA  conditj  ans  entry  upon  the 
court's  detennina  ion  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 

The  APPA  prov  des  a  period  of  at 
least  60  daj-s  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  iMTittea  comments 
regarding  tfie  progosed  Final  Judgment. 
Any  person  who  wishes  to  comment 

In  sixty  (60)  days  of 

Ition  of  this 
Statement  in  the 
Federal  Register,  t'he  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  ne  Department  of 
Justice,  which  rer^ains  free  to  withdraw 
its  consent  to  the  troposed  Judgment  at 
any  time  prior  to  entry  The  comments 
and  the  response  if  the  United  States 
mil  be  filted  wilhjhe  Court  and 
published  in  the  federal  Register 


should  do  so  wit 
the  date  of  public 
Competitive  Impa 


Written  comments  should  be 
subaaitted toi Anthony  V.  Naimi.Chlet 
Litigation.  L  Section,  ^dititiiist  Division. 
United  States  Department  of  Justice. 
1401  H  Street,  N.W.. Suite  4000. 
Washington.  DC.  20530.  The  proposed 
Final  Judgment  provides  that  the  Court 
retains  jurisdiction  over  this  action,  and 
the  parties  may  apply  to  the  Court  for 
any  order  necessary  or  appropriate  for 
the  modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

-VI. 

Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
altemativeto  the  proposed  Final 
Judgment,  litigation  against  defendant 
BFI.  The  United  States  could  have 
brought  suit  and  sought  preliminary  and 
permuient  injunctions-against  BFI's 
acquisition  of  the  ordinary  shares  of 
Attwoods.  The  United  Slates  is  satisfied, 
however,  that  the  divestiture  of  the 
assets  and  the  contract  relief  outlined  in 
the  proposed  Final  Judgment,  will 
establish  viable  small  containerized 
hauling  service  competitors  in  the 
markets  identified  by  the  United  Slates 
as  requiring  divestiture  and  lower  en^ 
barriers  that  would  otherwise 
substantially  lessen  competition  in  the 
markets  idendfied  for  contractual  relier 
The  United  States  is  satisfied  that  the    . 
proposed  relief  will  prevent  the 
acquisiban  from  having  anticompetitive 
effects  in  those  markets.  The  divestiture 
and  the  proposed  contractual  relief  wilF 
restore  the  markets  to  the  structure  thiit 
existed  prior  to  the  acquisition,  will 
preserve  th»  existence  of  independent 
competitors  in  those  areas,  and  will 
allow  for  new  entry  and  expansion  by 
existing  firms  in  those  markets  where 
contract  relief  is  sought. 

VII. 

Standaal  of  Review  Under  thi;  AFPA  for 
Proposed  Final  Judgment 

The  APPA  requires  that  pntposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty-day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
making  that  determination,  tho  court 
may  consider — 

(1)  The  competitive  impact  of  suth 
judginenL  iDcluding.terminatioo  ofailHged 
violations,  provisions  for  eaforcemeitt  and 
modification,  duration  or  relief  seught. 
anticipated  effsets  of  altemativ-Q  remedies 
actually  considered,  and  any  other 
consideredons  beuring  upon  the  adequacy  of 
such  judgment: 
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(2)  The  impact  of  emiy  of  such  jutB»«„. 
upon  the  public  generally  and  iadtvidads 

alla^ng  ^ncific  iofuiy  fraa  the  violations 
set  forth  in  tfie  conpMat  induding 
consideratioB  of  the  pufaiic  benefit,  if  aay.  to 

be  derived  feon  a  detsmkiatioBof  tke  iasum 

at  trial. 

15  U.S.C.  16(e)  (emphasis  added).  Tlw 
courts  have  recognised  thfct  the  term 

"public  interest"  "takefsl  meaning  from 
the  purposes  of  the  regclatoiy 
legislation."  NAACP  v.  Pederai  Ptrwer 
Comrn'n,  425  U.S.  662, 669  (1976). 
Since  the  purpose  of  the  antitrust  laws 
is  to  "ppBservefej  bee  and  unfettered 
competition  as  the  rule  of  trade." 
Northern  Paci^  Railway  Co.  v.  United 
States,  356  U.S.  1, 4  (1958),  the  focus  of 
the  "public  interest"  inquiry  under  the 
APPA  is  whedier  the  proposed  Final 
Judgment  would  serve  the  public 
interest  in  bee  and  imfattered 
competition.  United  States  v.  American 
Cyanamid  Co^  719  F.2d  558,  565  (2d 
Cir;  1983).  cert,  denied,  465  U.S.  1101 
(1984);  United  States  v.  Waste 
Management,  inc.,  1985-2  Trade  Cas. 
1 66,651.  at  63.046  (D.D.C  1985).  In 
conducting  this  inquiry,  "the  Court  is 
nowhere  compelled  to  go  to  trial  or  to 
engage  in  extended  proceedings  which 
might  have  the  effect  of  vitiating  the 
benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."*  Rather, 

Absent  a  showing  of  corrupt  ftnlure  of  the 
government  to  diadbaige  its  dtity,  the  Xijurt, 
in  making  its  poUic  interest  finding,  should 

.  cncfally  GOBsider  the  explanations  of 
the  govetaiaentui  the  competitive  irepsct 
statement  and  its  n^onses  to  oomroenls  ia 
order  to  detsmiBe  •rkedHr  tkose 
expianatioae  are  neasonaUe  under  the 
circumstances. 

United  States  v.  Mid-America  Dairymen 
Inc.,  1977-1  Trade  Cas.  161,580.  at 
71.980  (W.D.  Mo.  1977). 

It  is  also  unnecessary  for  the  district 
court  to  "engage  in  an  tmrestricted 
evaluation  of  \diat  relief  would  best 
serve  the  public,"  United  States  v.  BNS, 
Inc.,  858  F.2d  456, 462  (9th  Cir.  1988) 
Quoting  United  States  v.  Bechtel  Corp, 
648  F.2d  6^.  666  (9lh  Qr.),  cert, 
domed,  454  U.S.  1083  (1981).  Precedent 
requires  that: 
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■•  lis  Cobb.  K«i-  24596  (1973).  See  United  Stales 
V.  GiUette  Co.,  406  F.  Supp.  713,  715  TD.  Mass. 
1975).  A  "paWie  kltmtf  d«lenirfiMtion  c«n  be 
iiM^  pmperijr  oa  dw  bMi*  of  te  OjmpetitMe 
Impact  Slataawnt  aad  KeapoM*  to  Comments  fil»d 
pursuant  to  the  APPA.  AJthongh  the  APPA 
authorizes  the  use  ofaddiljonal  procedures.  15 
U.S.C  8  l«ff),  those  proceJuies  «re  disCTetionaiy  A 
court  need  not  invoke  any  ofAaaMBlass  it  beHewas 
that  ihe  r  iwiiii  nu  bmm  laiwd  aignHicM  ismes 
and  iJwi  further  prooeadings  wouid  aid  the  co.rft  in 
resolvii^  those  issues.  See  RR.  Rep.  93-1463. 93rd 
Cong.  2d  Sess.  8-e,  reprinted  m  ir974)  U.S  Code 
Cong,  a  Ad.  NMnasS.  r — 


The  balancing  of  conpeting  social  and 
political  iolereMs  afllBcted  by  a  pnpo&ti 
antitrust  consent  decree  <nuat  be  left,  m  the 
first  instance,  to  the  diaaatiaa  of  the 
Attorney  GeunL  Tlw  court's  role  ia 
protactiBg  the  puUic  iateiest  is  one  of 
insuring  that  thegovenunent  has  pot 
breached  its  duty  to  die  public  in  coasentiBg 
totfaedecrBe.Tbecourt  {sreqaired  to 
determine  not  whether  a  particular  deoea  it 
the  one  that  wiU  batt  serve  aociety,  bat 
whether  die  satdemeM  is  "•fitfcia  the  raodiex 
o/tiie  puUic  intarsst"  MoreeMMiate 
requirements  might  undeoniiie  the 
effectiveness  of  antitrust  enfbicement  by 
consent  decree.^ 

A  proposed  consent  decree  is  an 
agreement  between  the  parties  whidi  is 
reached  after  exhaustive  negotiations 
and  discussions.  Parties  do  not  hastily 
and  thoughtlessly  stipulate  to  a  decree 
because,  in  doing  so.  they 

Waive  their  right  to  litigate  tbe  iaauet 
involved  in  the  case  and  thus  save 
themselves  the  time,  e)q)en8e,  and  inevitable 
risk  of  litigation.  Naturally,  the  ^jreement 
reached  noriBally  embodies  a  compromise;  in 
exchange  £ar  tbe  saving  of  cost  and  the 
elimination  of  risk,  the  parties  each  give  tip 
something  they  might  have  woo  had  tfaty 
proceeded  with  tbe  litigation. 

United  States  v.  Amtour  6-  Co..  402  US.  673 
681  (1971). 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  onder 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitiw  effect  of 
a  particular  practice  or  whether  it 
mandates  cotainty  of  bee  competitioo 
in  the  future.  Court  approval  of  a  fiin^l 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  findixtg  of  liability.  "(AJ 
proposed  decree  muat  be  approved  even 
if  it  £alls  short  ofthe  remedy  the  coiot 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  rmige  of  acc^itafaility  at 
is  'within  the  reaches  of  pvitkc  i^eresL' 
(citations  omitted)."« 

vin. 

Determinative  Documeats 

There  are  no  determinatiTe  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulatii^  the 
proposed  Final  |ud^ent. 

Dated:  December  2. 1994. 


Re«pectfWly  snhraitted. 
Nancy  H.  McMfllan. 
Peter  H.  Goldbog. 
DCBariOSmm 
Evangel  ina  Almirantearena. 
Antitrust  Division. 

Certification  oTScrvica 


*  United  States  v.  Bechtel,  64a  F.2d  at  e«6 
(citrtions  omitted)  (emphasis  added);  see  United 
States  V.  BNS,  Inc..  858  F.2d  at  463;  United  States 
V  NationatBnadcntting  Co..  449  F.Supf)  1127 
1143  (CD.  CaL  1978);  United  States  v.  GiUeUeCo. 
406  F  Supp.  at  716.  See  ofco  United  States  v 
American  Cyanamid  Co.,  71S  F.2d  et  565. 

•  United  Slates  v.  American  Tei.  amd  Tel  Co.,  552 
F.  Sapp.  131.  tSO  (DJIXL  1982),  ogfdMftjMMiL 
Maryiand  v  Umited  Slates,  460  UJS.  MN>1  (1963) 
quoting  Unked  Stales  v.  atleae  Co.,  aupm.  406  F 
Supp.  «t  716:  UaHed  Sltaes  v.  Akan  Aluminum, 
Ud   60S  ¥  Supp.  6«.  622  fW.D.  Kv  M85). 


I  hereby  certify  that  a  copy  of  the 
forgoing  has  been  served- upon 
Browning-Ferris  Industries.  Inc..  tlw 
Office  of  the  Attorney  General  of  the 
State  of  Florida,  and  the  Office  of  the 
Attorney  General  of  the  Stale  of 
Maryland,  by  placii^a  copy  of  this 
Competitive  Impact  Statement  in  the 
U.S.  Mail,  directed  to  each  of  the  above- 
named  parties  at  the  addresses  givoi 
below,  this  second  day  of  Deoonber 
1994. 

Browning-Ferris  Industries,  Inc.:  c/o 
Rufus  Wallingford,  Executive  Vice 
President  and  General  Counsel,  757 
North  Eldridge  Street,  Houston,  Texas 
77079 

State  of  Maryland,  Office  of  the 
Attorney  General,  Antitrust  Division, 
200  a.  Paul  Place,  Baltimore, 
Maryland  21202 

State  of  Florida.  CHfice  of  the  Attorney 
General,  Department  of  Legal  Aflairs, 
The  Capitol,  Tallahassee,  Florida 
32399-1050 

Nancy  H.  McMillen. 

Attorney. 

Hold  Separate  StipnlatioB  and  Onler 

UNITED  STATE  OF  AMEiUCA,  Slate  of 
Florida  try  and  through  its  Attorney  General 
Bobert  A.  Butterworth.  and  State  of  Maryland 
by  and  througii  its  Attorney  General  J.  Joseph 
Curran.  Jr.,  PlainUft  v.  Brownrng-F^irit 
Industries,  lac.,  OeimdaBt 

Qvil  Action  No.:  94  2SU.  Mpe  Ridley 

It  is  stipulated  and  agreed  by  and 
between  the  undersigned  parties: 

1.  As  used  in  this  Stipolatim  end 
Order 

(a)  "V¥l"  means  defendant  Browning- 
Ferris  Industries.  Inc.,  a  Delaware 
corporation  with  its  headquarters  in 
Houston,  Texas,  and  iiKrludes  its 
successors  and  assigns,  their 
subsidiaries,  affiliates,  directors, 
officers,  managers,  ^ents  and 
employees.  After  BFI  acquires  control  of 
Attwoods  pic,  BFI  includes  Attwoods 
pic,  but  does  not  iix:lude  the  entities 
described  in  paragraf^  (e)-fh)  herein. 

(b)  "Attwoods"  means  Attwoods  pic. 
a  British  corporation  with  its 
headquarters  in  Buckinghamshire,  U.K., 
and  its  successors  and  assi^w,  their 
subsidiaries,  affiliates,  directors, 
officers,  managers,  agents  and 
employees. 

(c)  "Small  Container  Business  of 
Attwoods,  meois  the  provision  by 
Attwoods  of  solid  «vasle  haoHng  service 


OAl^'i 


K><ul< 


>l    D< 
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to  commercial  customers  usii^  firontend 
load  trucks  to  service  1  to  10  cubic  yard 
containers:  in  Frederick  County, 
Maryland:  Washington  County, 
Maryland;  by  the  operations  of 
Attwoods,  Salisbury,  Maryland 
Division:  in  Daval  and  in  Clay  Counties, 
Florida,  and  the  provision  by  Attwoods 
of  solid  waste  hauling  service  to 
commercial  customers  using  frontend 
load  and  rearload  trucks  to  service  1  to 
10  cubic  yard  containers  in  Chester 
County,  Pennsylvania. 

(d)  "Solid  waste  hauling"  means  the 
collection  and  transportation  to  a 
disposal  site  of  trash  and  garbage  (but 
not  medical  waste:  organic  waste; 
special  waste,  such  as  contaminated 
soil;  sludge;  or  recycled  materials)  from 
residential,  commercial  and  industrial 
customers.  SoUd  waste  hauling  includes 
hand  pick-up,  containerized  pick-up 
and  roll-off  service. 

(e)  "Honey  Brook  Assets"  means  the 
assets  of  the  Honey  Brook  Division  of 
Attwoods  with  an  office  on  Chestnut 
Tree  Road,  Honey  Brook,  Pennsylvania, 
that  provides  solid  waste  hauling 
services  in  the  Chester  County, 
Pennsylvania  area.  Honey  Brook  Assets 
include  all  customer  lists,  contracts  and 
accounts,  all  contracts  for  disposal  of 
solid  waste  at  disposal  facilities,  all 
trucks,  containers,  equipment,  material, 
supplies,  computer  software,  bank 
accounts,  and  all  other  tangible  and 
intangible  assets,  rights  and  other 
benefits  presently  owned,  licensed, 
possessed  or  used  by  the  Honey  Brook 
Division. 

(f)  "All  Jax  Assets"  means  the  assets 
of  County  Sanitation  Inc.,  an  Attwoods 
subsidiary,  d/b/a  All  Jax  Waste  Service, 
with  an  office  at  8619  Western  Way, 
Jacksonville,  Florida,  that  provides  solid 
waste  hauling  services  in  the  Duval 
County  and  Clay  Coimty,  Florida  area. 
The  All  Jax  Assets  include  all  disposal 
of  solid  waste  at  disposal  f^ilities,  all 
trucks,  containers,  equipment,  material, 
supplies,  computer  software,  bank 
accounts,  and  all  other  tangible  and 
intangible  assets,  rights  and  other 
benefits  presently  owned,  licensed, 
possessed  or  used  by  County  Sanitation 
d/b/a  All  Jax  Waste  Service. 

(g)  "Frederick  Assets"  means  the 
assets  of  the  Frederick  Division  of 
Attwoods  with  an  office  at  8145  Reichs 
Ford  Road,  Frederick,  Maryland,  that 
provides  solid  waste  hauling  services  in 
the  western  Maryland  area.  Frederick 
Assets  include  all  customer  lists. 

^  contracts  and  accounts,  all  contracts  for 
disposal  of  solid  waste  at  disposal 
facilities,  all  trucks,  containers, 
equipment,  material,  supplies,  computer 
software,  bank  accounts,  and  all  other 
tangible  and  intangible  assets,  rights  and 


other  ttenefits  piesently  owned, 
licensed,  posses^d  or  used  by  the 
Frederick  Division. 

(h)  "Salisbury  Assets"  means  the 
assets  of  the  Salisbury  Division  of 
Attwoods  with  in  office  at  9140  Ocean 
Highway.  Delm^,  Maryland,  that 
provides  solid  ^^aste  hauling  services  in 
the  Maryland  and  southern  Delaware 
area.  Salisbury  Assets  include  all 
customer  lists,  oontracts  and  accounts, 
all  contracts  for<lisposal  of  solid  waste 
at  disposal  facilities,  all  trucks, 
containers,  equipment,  material, 
supplies,  compater  software,  bank 
accounts,  and  all  other  tangible  and 
intangible  assets,  rights  and  other 
benefits  presently  owned,  licensed, 
possessed  or  used  by  the  Salisbury 
Division.  I 

2.  It  is  the  intint  of  the  Final 
Judgment  filed  m  this  proceeding  to 
require  BFI  to  divest  as  viable  business 
operations  the  Small  Container  Business 
of  Attwoods.  It  s  the  intent  of  this  Hold 
Separate  Stipuli  ition  and  Order  to 
insure,  prior  to  iuch  divestiture,  that  the 
Divestiture  Ass(  its  will  remain  available 

'  as  a  source  of  at  sets  for  a  prospective 
purchaser  to  in)  ure  such  viability. 

3.  BFI  shall  p  eserve,  hold,  and 
continue  to  ope  rate  the  Honey  Brook 
Assets,  All  Jax  i  Lssets,  Frederick  Assets, 
and  Salisbury  /  ssets  ("hereinafter 
referred  to  togel  her  as  the  'Divestiture 
Assets' ")  as  on{  ping  businesses  with 
their  assets,  ma  lagement  and  operations 
entirely  separat ;,  distinct  and  apart 
from  those  of  BFI,  unless  the  United 
States  of  America  (hereinafter  "United 
States"),  after  consultation  with  the 
State  of  Florida! (hereinafter  "Florida") 
and  the  State  of  Maryland  (hereinafter 
"Maryland")  otherwise  consents  in 
writing  in  advance.  BFI  shall  use  all 
reasonable  effoi  ts  to  maintain,  preserve 
and  increase  th !  customer  base  of  the 
Divestiture  Ass  $ts,  and  to  otherwise 
maintain  the  Divestiture  Assets  as  viable 
and  active  competitors  in  solid  waste 
hauling  in  the  t  reas  in  which  they 
operate.  Nothin  g  herein  shall  prevent 
BFI  from  appoi  iting  a  person  with 
oversight  respo  isibility  for  the 
Divestiture  Ass  its  to  insure  compliance 
with  this  Stipu  ation  and  Order  and  th6 
Final  Judgment  provided  that  such 
person  agrees  ti  >  comply  in  all  respects 
with  the  terms  )f  this  Stipulation  and 
Order. 

4.  BFI  shall  c  ot  sell,  lease,  assign, 
transfer  or  othe  rwise  dispose  of.  or 
pledge  as  colla  eral  for  loans  (except 
such  loans  as  a  e  currently  outstanding 
or  replacement ;  or  substitutes  therefor), 
any  Divestiture  Assets,  except  such 
assets  as  are  re]  tlaced  in  the  ordinary 
course  of  busic  sss  with  newly 


purchased  assets  and  are  so  identified  as 
replacement  assets. 

5.  The  provisions  of  paragraphs  3  and 
4  include  but  are  not  limited  to: 
Preserving  all  facilities  and  equipment 
used  for  solid  waste  hauling  and  their 
right  and  ability  to  be  used  or  operated 
at  the  site(s)  where  they  are  located  or 
customarily  used;  preserving  all 
operating  permits  and  permit 
applications  (iifcluding  proceeding  with 
such  operation  or  application  as  is 
necessary  to  renew  such  permits,  make 
permanent  any  temporary  permits,  or 
obtain  a  perinit  applied  for);  and 
preserving  all  administrative  and 
support  facilities  within  such  areas.  It  is 
expressly  recognized  that  nothing 
herein  Shall  prevent  BFI.  upon 
divestiture  of  the  Small  Container 
Business  in  any  area  identified  in 
paragraph  1(c),  from  taking  over  the 
remaining  Divestiture  Assets  in  that 
area. 

6.  BFI  shall  not  use  the  "Attwoods" 
name  or  any  other  Attwoods  names  or 
trademarks  nor  identify  any  relationship 
between  BFI  and  Attwoods  in  any 
advertising,  sales  or  promotional 
activities  pertaining  to  solid  waste 
hauling  in  the  areas  where  the 
Divestiture  Assets  operate  imtil  such 
time  as  the  Divestiture  Assets  are 
divested.  BFI  shall  permit  the  use  by  the 
Divestitiue  Assets  of  the  "Attwoods" 
name  or  any  other  Attwoods  names  or 
trademarks  presently  being  used  by  the 
Divestiture  Assets  in  their  solid  waste 
hauling  operations  until  such  time  as 
they  are  (tivested.  Until  such  time,  BFI 
shall  not  cause  any  change  in  the 
identification  of  services  provided  by 
the  Divestiture  Assets  including 
identifications  on  correspondence,     . 
invoices  or  similar  documents. 

7.  BFI  shall  preserve  all  of  the 
Divestiture  Assets,  except  those 
replaced  with  newly  acquired  assets  in 
the  ordinary  course  of  business,  in  a 
state  of  repair  comparable  to  their  state 
of  repair  as  of  December  1, 1994.  subject 
to  ordinary  and  customary  wear  and  tear 
in  the  ordinary  course  of  business.  BFI 
shall  continue  to  perform  normal 
maintenance  and  to  replace  the 
Divestiture  Assets  in  the  ordinary 
course  of  business. 

8.  To  maintain  the  Divestiture  Assets 
as  viable,  ongoing  businesses,  BFI  shall, 
until  divestiture,  (a)  provide  and 
maintain  sufficient  working  capital  for 
the  Divestiture  Assets  and  (b)  provide 
and  maintain  sufficient  lines  and 
sources  of  additional  credit  for  the 
Divestiture  Assets. 

9.  BFI  shall  refrain  from  taking  any 
action  that  would  jeopardize  the  sale  or 
operation  of  any  of  the  Divestiture 
Assets  as  viable  ongoing  concerns. 
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including  but  not  limited  to  lefrsiBing 
from  causing  or  allowing  a  shift  of 

customers  from  any  of  the  Dlwstitme 
Assets  to  BFI  or  to  any  other  provider 
of  solid  waste  hauling.  A  rabattaUe 
presumption  that  BFI  has  caused  m 
allowed  a  skdfi  of  cnstomers  shall  arise 
if.  prior  to  divesttture  of  the  Honey 
Broc^  Assets,  the  All  Jax  Assets,  the 
Frederick  Assets,  or  the  Salisbury  Assets 
the  number  of  residentia].  conuneiciai 
or  industrial  solid  waste  Imiibng 
customers  drops  seven  and  one  half 
(7.5)  peroent  or  more  below  the  mioi^r 

exist^  on  December  1. 1994  for  die 
specified  asset,  or  if  monthly  aohd 

waste  hauling  revenues  decline  seven 
and  one  half  (7.5)  percent  or  more  bdo«r 
the  December  1994  solid  waste  hauling 
revenues  for  the  speoiied  Assets. 

10.  BFI  shall  maintain  on  behalf  of  the 
Divestiture  Assets,  in  accordance  ivith 
sound  accounting  practices,  separate, 
true  and  complete  financial  ledgeis, 
books  and  records  reporting  die  profit 
and  loss,  assets  and  liabilities, 
separately,  of  the  Hooey  Brook  Assets, 
the  All  Jax  Assets,  the  Frederick  AsaeU. 
and  the  Salisbury  Assets  on  a  monthly  ' 
and  quarterly  basis. 

11.  BFI  shall  refrain  from  terminating 
or  reducing  any  current  employment, 
salary,  or  benefit  agreements  for  any 
management,  sales,  marketing, 
mechanical,  or  other  technical 
personnel  employed  hy  the  Kvestitore 
Assets,  except  in  the  ordinary  course  of 
business,  without  the  prior  written 

approval  of  the  United  States,  after 
consultation  with  Florida  and 
Maryland. 

12.  In  the  absence  of  prior  consent  by 
the  purchaser  of  any  of  the  Divestiture 
Assets,  defendant  is  hereby  enjoined 
and  restrained  until  six  (6)  months 
following  the  date  of  divestiture  from 
negotiating  for  or  offering  any 
employment  to  any  person  who  is 
currently  employed  by  the  Divestiture 
Assets  acquired  by  said  purchaser. 

13.  The  defendant  shidl  rrt'ain  from 
taking  any  action  thativould  have  the 
effect  of  reducing  the  scope  or  level  of 
competition  between  the  Divestiture 
Assets  and  other  providers  of  solid 
waste  hauling  without  the  prior  written 
approval  of  the  United  States,  after 

consultation  with  Florida  and 
Muyland. 

14.  BFI  diall  take  all  steps  neceaary 
to  assure  that  no  proprietary  business  or 
financial  information  specific  to  the 
Divestiture  Assets  is  transferred  or 
otherwise  becomes  available  to  BFI*^ 
employees  having  direct  marketing  tmd 
sales  responsibilities  for  any  aiea  wh«« 
BFI  competes  with  the  Divestiture 
Assets.  This  pas^graph  includes,  but  is 
not  limited  to,  contract,  account  or 


customei^-specific  infonaation  of  any 
kind,  and  pricing  and  marketii^  plans 
and  strategies  of  the  CKvestituie  Assets. 

15.  Defiaqdant  shall  take  no  action  that 
would  interfBre  with  the  ability  of  the 
trustee  appointed  pursuant  to  the 
proposed  Final  Judgment  filed  in  this 
proceeding  to  sell  the  Divestiture  Assets 
to  a  suitaUe  purchaser  or  puichasers. 

16.  This  Hold  Separate  Stipulation 
and  Order  shall  remain  in  effect 
pending  consiunmation  of  the 
divestiture  contemplated  by  the 
proposed  Final  Juc^ent  filed  in  this 
proceeding  or  until  further  Order  of  the 
Court. 

Dated:  December  1. 1994. 

RespectMiy  submitted. 

For  PlaintifrUnited  States  of  America: 
Anne  K.  Bingaraan,  Assistant  Attorney 
General.  Steven  C  SoiKhioc GiM^aaoe 
K.  Robinson,  Attorneys,  U.S.  Department 
of  Justice,  Antitrust  Division.  Willie  1-. 
Hudgins,  Jr.,  DC  Bar  #37127,  Nancy  H. 
McMillen,  Peter  H.  Goldbei^.  DC  Bar 
•055608:  Evangelina  M.  Almiranteorena, 
Attorneys,  U.S.  DepwtlmeDt  of  Justice, 
Antitnist  Division. 

For  Defeiulant  Browniag-Feuis  inriiiffriw. 
Inc.;  Rufiis  Waliiagfard,  Exacutiv*  Vice 
President  and  General  Counael. 

For  Plaintiff  State  of  Maryland:  J.  JoMph 
Curran.  Jr..  t)eputy  Attorney  GenerJ; 
Ellen  S.  Cooper,  Assistant  Attorney 
General.  Chief.  Anttevet  Division  Alan 
.     M.Barr,  Assistant  AttonwyGeoefal.    - 
Deputy  Chiefs  Antitrust  Divisiaic  John  R. 
Tennis.  Assistant  AUomey  General. 

For  Plaintiff  State  of  Florida';  Robert  A. 
Butterworth,  Attorney  General;  Jerome 
W.  Hof&nan,  Chief,  Antitrust  Section: 
Lizabeth  A.  Leeds,  Assistant  Attomey 
General.  Ft.  Bar  f  0457991. 

SoOniered. 


Uoitad  States  District  )u(^ 
Date: 

(FR  Doc.  94-3t»16  Rled  12-14-94;  a>«5  am] 
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DEPARTMENT  OF  LA80R 

Office  of  the  Secretary 

National  Ad\dsory  Committae  for  the 
North  Amarlcao  Agreement  on  Labor 
Cooperaflon;  NoSee  of  Establishment 


In  accmdanoe  with  the  Federal 
Advisory  Committee  Act  and  Article  17 
of  the  North  American  Agroemeot  on 
Labor  Cooperation,  the  Secretary  of 
Labor  has  estaUisbed  the  ^4^anal 
Advisory  Committee  for  the  No«th 
American  Agreement  on  Labor 
Cooperation. 

The  National  Advisory  Coennittee  tat 
the  North  American  Agreement  on 
Labor  Cooperation  shall  provide  advice 
to  the  Department  of  Labor  on  a  numbo- 


of  matters  pertaining  to  die 
administration  and  irapleroentation  of 

the  side  aooord  to  the  North  American 
Free  Ttade  A^eement  (NAFTA).  Tliese 
intrude  but  are  not  limited  to  the 
following.  (1)  Improving  wcvking 
conditions  and  tiving  standards  in  each 
signatory's  tenitory,  (2)  eacoui^ing 
cooperation  to  promote  innovation  and 
rising  levels  of  productiiity  nd  quality, 
(3)  encouraging  the  publioitimi  and 
exchange  of  information  to  enhance  the 
understanding  of  laws  and  institutions 
governing  labor  in  each  stgnatoiy's 
territory,  (4)  promoting  compliance 
with,  and  effective  enforcement  by  each 
siniatory  of,  its  labor  laws. 

The  committee  will  meet  at  least  two 
times  a  year  and  more  often  as 
necessary.  It  shall  comprise 
approximately  12  meinbeis,  4  ^ 

representing  the  labor  community.  4 
representing  the  business  community 
two  representing  academia  and  two 
representing  the  public.  None  of  these 
members  shall  be  deemed  to  be 
encmloyees  of  the  United  States. 

The  committee  will  report  to  the 
Deputy  Under  Secretary  for 
International  Affairs.  It  wUl  function 
solely  as  an  advisory  body  and  in 
compliance  vrith  the  provisions  of  the 
Federal  Advisory  Committee  Act.  Its 
charter  will  be  filed  under  the  Act 
fifteen  (15J  days  from  the  date  of  this 
publication. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
establishment  of  the  National  Advisory 
Committee  for  the  North  American 
Agreement  on  Labor  Cot^ieratioD.  Such 
comments  should  be  addresaed  to: 
Irasema  T.  Garza.  Secretary,  U.S. 
National  Administrative  Office.  Bureau 
of  Intwmational  Labor  Afihiis.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  N.W..  Room  C-4327. 
Washington,  D.C  20210,  telephone 
(202)  501-6653. 

Signed  at  Washiaglaa.  D.C.. das  Ttbday of 
De<;ember.  1994. 

RabKri  B.  Reich, 

Secretary  of  Labor. 

IFR  Doc.  94-30755  Filed  12-14-94;  8:45  amj 
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Bureau  of  Lat>or  Staisties 

Business  Research  Advisory  Council: 
Notice  of  Meeting  and  Agmda 

The  regular  Fall  meeting  of  the 
C(»nmittee  on  Occupational  Safety  and 
Health  of  the  Business  Research 
Adwsory  Council  will  be  held  on 
January  5, 1995  at  \Mi  p.m.  The 
meeting  will  be  held  in  Meeting  Rooms 
1  and  2  of  the  Postal  Square  Building 
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Conference  Center,  2  Massachusetts 
Avenue,  N.E.,  Washington,  D.C. 

The  Business  Research  Advisory 
Board  and  its  committees  advise  the 
Bureau  of  Labor  Statistics  Mrith  respect 
to  technical  matters  associated  with  the 
Bureau's  programs.  Membership 
consists  of  technical  officers  from 
American  business  and  industry. 

The  schedule  and  agenda  for  the 
meeting  is  as  follows: 

Thursday,  January  5,  1995 

1:00-4:00  p.m. — Committee  on 
Occupational  Safety  and  Health 
Statistics 

1.  Survey  of  Occupational  injuries  and 

Illnesses: 

a.  Availability  of  detailed  worker  and 
case  information. 

b.  1993  Survey  results. 

2.  Report  of  Appropriations  Committees 

on  occupational  safety  and  health 
data. 

3.  Survey  of  Employer  Provided 

Training. 

4.  1993  Census  of  Fatal  Occupational 

Injuries. 

5.  Other  business. 

The  meeting  is  open  to  the  public. 
Persons  with  disabilities  wishing  to 
attend  should  contact  Constance  B. 
DiCesare,  Liaison,  Business  Research 
Advisory  Council,  at  (202)  606-5887,  for 
approprirate  accommodations. 

Signed  at  Washington.  D.C.  the  7th  day  of 
December  1994. 

Katharine  G.  Abraham, 

Commissioner. 

[FR  Doc.  94-30756  Filed  12-14-94;  8:45  am) 

MLUNG  COOe  4S10-24-M 


Mine  Safety  and  Health  Administration 
Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Peabody  Coal  Company 

IDocltet  No.  M-94-170-C1 

Peabody  Coal  Company,  1951  Barrett 
Court.  P.O.  Box  1990,  Henderson, 
Kentucky  42420-1990  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.380(d)(3)  (escapeways; 
bituminous  and  lignite  mines)  to  its 
Camp  No.  1  Mine  (I.D.  No.  15-02709) 
located  in  Union  County,  Kentucky.  Due 
to  the  height  of  the  primary  escapeway 
firom  the  working  section  planned  in  the 
No  11  seam,  the  petitioner  proposes  to 
use  the  existing  primary  escapeway 
until  a  new  intake  air  course  and 


primary  escapeway  are  developed;  to 
use  the  track  haulage  entry  to  ihe 
working  section  as  the  alternate 
escapeway;  anc  to  install  carbon 
monoxide  mon  tors  along  the  beltline  at 
intervals  not  to  exceed  300  feet.  The 
petitioner  state ;  that  if  during  any  shift 
in  which  coal  ii ;  produced  in  the 
working  sectioi  i  the  mine  monitoring 
system  fails  or  nalfunctions,  the  entire 
length  of  the  be  itline  into  the  working 
section  would  1  le  patrolled  at  intervals 
not  to  exceed  o  le  hour  between  patrols 
until  the  syster  i  functions  properly 
again.  The  peti  ioner  asserts  that  the 
proposed  alten  ative  method  would 
provide  at  least  the  same  measure  of 
protection  as  w  suld  the  mandatory 
standard. 

2.  Nowacki  Co  il  Company 

[Docket  No.  M-9  t-17l-Cl 

Nowacki  Coa  Company,  Box  1308, 
R.D.  #1,  Tamacua,  Pennsylvania  18252 
has  filed  petitions  to  modify  the 
application  of  ^0  CFR  75.1400  (hoisting 
sral)  to  its  Nowacki  Coal 
(I.D.  No.  36-07592) 
yrlkill  County, 
^ecause  of  steep, 
jging  pitch  and 
es  and  knuckles  in  the 
|ope,  the  petitioner 
I  the  gunboat  without 
;  transporting  persons. 
I  when  using  the  gunboat 
sons,  the  petitioner 
an  increased  rope 
actor  and  secondary 
safety  coimecti  ins  which  are  securely 
fastened  aroun  1  the  gunboat  and  to  the 
hoisting  rope  a  JOve  the  main  cormecting 
device.  The  pe'  itioner  asserts  that  the 
proposed  alten  late  method  would 

the  same  measure  of 
protection  as  v  ould  the  mandatory 
standard. 


equipment;  ge: 
Company  Slo 
located  in  Sch 
Pennsylvania, 
frequently  ch^ 
numerous  c 
mdin  haulage 
proposes  to  usi 
safety  catches 
As  an  altemati 
to  transport  pel 
proposes  to  us 
strength  safety 


3.  Costain  Coa  ,  Inc. 

(Docket  No.  M-S  J-172-CJ 


Costain  Coal 
Sturgis,  Kentu(  ky 
a  petition  requ  isting 
Proposed  Decii 
petition  for  mo  dification 
75.364,  docket pumber 
amended.  The 
evaluation  poiits 
monitor  the  aii 
the  deterioratii  g 
course  on  a  we  i 
daily.  The  peti  ioner 
proposed  alten  lative 
provide  at  leas 
protection  as  vf  ould 
standard. 


UMI 


Inc..  P.O.  Box  289, 
42459-0289  has  filed 
that  MSHA's 
ion  and  Order  granting 
of  30  CFR 
M-92-94-Cbe 
jetitioner  requests  that 

be  established  to 
quantity  and  quality  in 
area  of  the  intake  air 
kly  basis  instead  of 
asserts  that  the 
method  would 
the  same  measure  of 
the  mandatory 


4.  Tilden  Magnetite  Partnership 

[Docket  No.  M-94-46-M) 

Tilden  Magnetite  Partnership,  P.O. 
Box  2000,  Ishpeming,  Michigan  49849- 
0901  has  filed  a  petition  to  modify  the 
application  of  30  CFR  56/57.18010  (first 
aid  training)  to  its  Tilden  Mine  (I.D.  No. 
20-00422)  located  in  Marquette  County, 
Michigan.  The  petitioner  requests  that 
Michigan  State  Certified  Emergency 
Medical  Technicians  and  First 
Responders  be  considered  equivalent  to 
"selected  supervisors"  on  determining 
whether  the  mine  has  adequate  trained 
first  aid  personnel.  The  petitioner  states 
that  the  modification  would  allow  for 
the  inclusion  of  those  employees  who 
have  had  advanced  training  and  are 
currently  licensed  as  Emergency 
Medical  Technicians  or  First 
Responders  to  be  as  part  of  the  total 
number  of  trained  first  aid  personnel 
without  precluding  the  necessity  of 
training  additional  members  to  assure 
adequate  coverage  on  all  shifts.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations,  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  17, 1995.  Copies  of  Jiese 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  December  8, 1994 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations  and 

Variances. 

[FR  Doc.  94-30815  Filed  12-14-94;  8:45  ami 

BtLLING  COOE  4S10-43-P 


LiBRARY  OF  CONGRESS 
Copyright  Office 

[Docket  No.  94-3  CARP-90CD] 

Ascertainment  of  Controversy  for  1990 
and  Other  Cable  Royalty  Funds 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  with  request  for 

comments. 

SUMMARY:  The  Copyright  Office  directs 
all  claimants  to  royalty  fees  collected  for 
secondary'  transmission  by  cable 
systems  in  1990  to  submit  comments  as 
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to  wlwther  a  controversy  exists  as  to  the 
distribution  of  this  fund.  The  Office  also 
seeks  comment  as  to  whether  it  should 
consolidate  the  distribution  of  the  1990 
cable  royalties  with  other  cable  royalty 
funds  collected  in  subsequent  years.  For 
those  claimants  intending  to  participate 
in  the  distribution  procemiing.  the 
Office  requests  that  they  file  a  Notice  of 
Intent  to  Participate. 
DATES:  Written  comments  and  Notices 
of  Intent  to  Participate  are  due  January 
20, 1995. 

AOOflESSES:  If  sent  by  mail,  an  original 
and  five  copies  of  written  comments 
and  Notice  of  Intent  to  Participate 
should  be  addressed  to:  Copyright 
Arbitration  Royalty  Panel  (CARP),  P.O. 
Box  70977,  Southwest  Station. 
Washington,  D.C.  20024.  If  hand- 
delivered,  an  original  and  five  copies  of 
written  comments  and  Notice  of  Intent 
to  Participate  should  be  brought  to: 
Office  of  the  Copyright  General  Counsel, 
James  Madison  Memorial  Building, 
Room  407,  First  and  Independence 
Avenue,  S.E.,  Washington,  D.C.  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger,  Acting  General 
Counsel,  Copyright  Arbitration  Royalty 
Panel,  (CARP),  P.O.  Box  70977, 
Southwest  Station,  Washington,  D.C. 
20024.  Telephone  (202)  707-«380. 
Telefax:  (202)  707-8366. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

Each  year,  cable  systems  submit 
royalties  to  the  U.S.  Copyright  Office  for 
a  statutory  license  to  retransmit 
broadcast  signals  to  their  subscribers.  17 
U.S.C.  111.  These  royalties  are,  in  turn, 
distributed  to  the  appropriate  copyright 
owners  by  means  of  a  cable  royalty 
distribution  proceeding.  These 
proceedings  were  formerly  conducted 
by  the  Copyright  Royalty  Tribunal. 
However,  on  December  17. 1993,  the 
Tribunal  was  abolished.  Royalty 
distribution  proceedings  are  now 
conducted  by  ad  hoc  copyright 
arbitration  royalty  panels  (CARPs) 
convened  and  supported  by  the  Library 
of  Congress  and  the  Copyright  Office. 
Copyright  Royalty  Tribunal  Reform  Act 
of  1993,  P.L.  103-198, 107  Stat.  2304 
(1993). 

At  the  time  Congress  was  considering 
the  abolition  of  the  Tribimal,  the 
Tribunal  had  already  begim  a 
proceeding  to  distribute  the  cable 
royalties  that  were  collected  in  1990. 
The  1990  cable  royalty  distribution 
proceeding  began  on  April  2, 1993.  58 
FR  17387  (1993).  The  proceeding  did 
not,  however,  reach  a  conclusion.  In 
light  of  the  imminent  passage  of  the 
Copyright  Royalty  Reform  Act  of  1993. 


the  Tribimal  suspended  the  1990  cable 
royalty  distribution  proceeding.  Order, 
dated  October  14, 1993. 

n.  Copyright  Office  Actions  in  1994 

On  January  18, 1994,  the  Copyright 
Office  issued  a  notice  of  proposed 
rulemaking  to  adopt  rules  to  govern  the 
new  CARP  proceedings.  Among  other 
things,  we  considered  the  question  of 
how  to  handle  proceedings  that  were 
suspended  because  of  the  abolition  of 
the  Tribunal.  The  Office  determined 
that  matters  left  pending  at  the  Tribunal 
would  not  be  taken  up  where  they  have 
been  left  off,  but  would  have  to  be 
begun  anew.  59  FR  2551  (1994).  This 
policy  determination  was  confirmed 
and  restated  when  we  issued  our 
interim  rules  on  May  9, 1994.  59  FR 
23954(1994). 

During  the  comment  period  on  our 
May  9  interim  rules,  the  Office  met  with 
the  cable  copyright  claimants  who 
stated  that  they  preferred  to  restart  the 
1990  cable  distribution  proceeding  only 
after  final  rules  were  adopted  and  in 
•  place.  Meeting,  held  August  11, 1994. 
Final  rules  governing  CARP  proceedings 
were  published  in  the  Federal  Roister 
on  December  7, 1994.  59  FR  63025. 

This  Notice 

Accordingly,  the  Library  of  Congress 
and  the  Copyright  Office,  having 
adopted  final  CARP  rules,  are  hereby 
taking  the  first  step  to  start  the  1990 
cable  royalty  distribution  proceeding. 

The  Library  of  Congress  and  the 
Copyright  Office  direct  all  claimants » to 
royalty  fees  collected  in  1990  for 
secondary  transmissions  by  cable 
systems  to  submit  conunents  as  to 
whether  a  controversy  exists  as  to  the 
distribution  of  this  fund.  If  any 
controversies  exist,  the  claimant  should 
specifically  name  the  claimants  with 
whom  he  or  she  has  a  controversy,  and 
whether  it  is  a  Phase  I  or  Phase  II 
controversy.  If  there  are  both  Phase  I 
and  Phase  II  controversies,  we  also 
solicit  comment  as  to  how  these 
proceedings  should  be  scheduled, 
sequentially  or  concurrently,  and 
whether  separate  panels  should  be 
convened  if  they  are  to  be  scheduled 
concurrently. 

The  Library  and  the  Office  also  seek 
comment  fit>m  all  cable  claimants. 
1990-1993,  as  to  whether  we  should 
consolidate  the  distribution  of  the  1990 
cable  royalties  with  other  cable  royalty 


'  "All  claimants"  includes  even  those  clainumts, 
such  as  National  Public  Radio,  who  reached 
settlements  during  the  suspended  1990  cable 
distribution  proceeding  held  by  the  Tribunal.  Since 
we  are  starting  this  proceeding  anew,  we  want  to 
know  whether  those  settlements  apply  to  the  new 
proceeding  as  well 


funds  collected  in  subsequent  years. 
Royalties  have  been  collected  during 
1991, 1992,  and  1993,  and  could  be 
made  the  subject  of  the  same  proceeding 
as  the  1990  cable  royalty  proceeding  if 
that  would  serve  th^ublic  interest.  If 
claimants  want  to  consolidate  this 
proceeding  with  that  of  subsequent 
years,  we  would  also  need  to  know  the 
extent  of  the  Phase  I  and  Phase  n 
controversies  that  exist  for  the 
subsequent  years,  as  well. 

Finally,  the  Office  is  requesting 
claimants  who  wish  to  participate  in  the 
1990  cable  distribution  proceeding  to 
file  a  Notice  of  Intent  to  Participate.  If 
the  Office  decides,  after  receiving 
comments,  to  consolidate  the  1990  cable 
distribution  with  one  or  more 
subsequent  years,  we  will  issue  at  that 
time  a  request  for  Notices  of  Intent  to 
Participate  for  those  subsequent  years. 

An  original  and  five  copies  of  Uie 
claimants'  comments  and  Notice  of 
Intent  to  Participate  should  be  filed  no 
later  than  January  20, 1995,  to  the 
address  noted  above.  Claimants  should 
use  this  time  period  to  make  difigent 
efforts  at  settlement.  If  a  claimant  does 
not  report  a  controversy  or  file  a  notice 
of  intent  to  participate,  it  will  be 
presumed  that  the  claimant  has  settled, 
and  has  no  codtroversies  with  the  other 
claimants. 

Dated:  December  8, 1994. 
Marilyn  I.  Kretsinger, 
Acting  General  Counsel. 

Approved: 
fames  H.  Billington, 
The  Librarian  of  Congress. 
(FR  Doc  94-30855  Filed  12-14-94;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  (95-101)] 

NASA  Advisory  Council,  Aeronautics 
Advisory  Committee,  Subcommittee  on 
Aerodynamics;  Meeting 

AQENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NASA  Advisory  Council. 
Aeronautics  Advisory  Committee, 
Subcommittee  on  Aerodynamics 
meeting. 

DATES:  January  17, 1995,  8:30  a.m.  to 
5:00  p.m.;  January  18, 1995,  8:15  a.m.  to 
5:00  p.m.;  and  January  19, 1995,  8:00 
a.m.  to  11:30  a.m. 
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ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Langley  Research 
Center.  BuUding  1222.  Langley  Room. 
Hampton.  VA  23681. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  P.  Henderson.  National 
Aeronautics  and  Space  Administration. 
Langley  Research  Center.  Hampton.  VA 
23681.804/864-3520. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

—Aeronautics  Program  Update 
— ^Thrust  1 — Subsonic  Transportation 
—Thrust  2 — High-Speed  Research 
—Thrust  3 — High  Performance  Aircraft 

and  Flight  Projects 
—Thrust  4 — NASP  and  Hypersonics 
—Thrust  5 — Critical  Technologies 
—Thrust  6 — National  Facilities 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  December  9. 1994 
Timotiiy  M.  Snlfivan, 
Advisory  Committee  ^fa^age^lent  Officer 
|FR  Doc.  94-30836  Filed  12-14-94;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Draft  Branch  Technical  Position  on 
Site  Characterization  for 
Decommissioning;  Notice  of 
Availability 

AQENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability  of  Draft 

Branch  Technical  Position  on  Site 

Characterization  for  Decommissioning. 

SUMMARY:  The  NRC  is  noticing  the 
availability  and  soliciting  comments  on 
a  Draft  Branch  Technical  Position  on 
Site  Characterization  for 
Decommissioning  {November  1994). 
The  draft  Branch  Technical  Position 
(DTP)  describes  the  type,  amount,  and 
quality  of  information  that  might  be 
necessary  in  Site  Characterization 
Reports  prepared  and  submitted  to  NRC 
by  licensees  and  other  responsible 
parties  in  support  of  decommissioning 
actions.  The  BTP  may  also  serve  as  a 
template  for  the  site  characterization 
content  of  site-specific  orders  issued  by 
NRC  to  compel  timely  characterization 
and  remediation  of  contaminated  sites. 
DATES:  Written  comments  on  the  draft 
Branch  Technical  Position  received  by 
February  13. 1995  will  be  considered  in 
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deveiopipg  the  fi  lal  Branch  Technical 
Position  on  Site  I  Iharacterization  for 
Decommissionin  >.  Comments  received 
after  this  date  wi  1  be  considered  if  it  is 
practical  to  do  sc ,  but  NRC  is  able  to 
assure  considetai  on  only  for  conunents 
received  on  or  be  ore  this  date. 
ADDRESSES:  Written  comments  on  the 
draft  Branch  Tecknical  Position  should 
be  sent  to:  Secretary.  U.S.  Nuclear 
Regulatory  Comif  ission.  Washington. 
DC  20555-0001.  KTTN:  Docketing  and 
Services  Branch.  Hand  deliver 
comments  to  11545  Rockville  Pike. 
Rockville.  Maryland  20852,  between 
>  p.m..  on  Federal 


7:45  a.m.  and  4: 
woricdays. 

Copies  of  the  ( 
Position  may  be  i 
Mary  Hood,  U.S. 
Commission,  Ma 
Washington.  DC 
(301)415-6644; 
FOR  FURTHER  INFC. 
Boby  Eid.  OfTice  i 


UMI 


jft  Branch  Technical 
>tained  by  contacting 
luclear  Regulatory 
(1  Stop  T7F27, 
t0555-G001.  Phone 
^ax  (301)  415-5397 

WATKM  CONTACT: 
)f  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Comraission.  Mail  Stop 
T7F27,  Washingtfan.  DC  20555-0001. 
Phone  (301)  415-^811. 
SUPPLEMENTARY  INFORMATION:  The 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Energy  Reorganization  Act  of 
1974  assign  to  th4  U.S.  Nuclear 
Regulatory  Comiiission  the 
responsibility  for'  licensing  and 
regulating  commercial  nuclear  facilities. 
These  activities  iliciude 
decommissioning  of  nudear  focilities. 
or  the  process  of  removing  the  facility 
safely  from  service  and  reducing 
residual  radioactivity  to  a  level  that 
permits  release  of  the  property  in 
accordance  with  NRC  requirements. 
NRC  decommissioning  requirements  are 
specified  in  the  various  licensing 
regulations  in  lOjCFR  Parts  30. 40.  50, 
70,  and  72.  NRC  I  las  also  recently 
proposed  radiolo  (ical  criteria  for 
decommissionini  (59  FR  43200;  August 
22.  1994). 

Over  the  past  ti  vo  decades.  NRC  has 
gained  experieno !  with  the 
decommissioninj  of  commercial  nuclear 
facilities.  Since  1989,  NRC  has  placed 
special  attention  on  the  timely 
remediation  and  deconunissioning  of 
about  50  sites  lis4d  in  the  Site 
Decommissioninj  Management  Plan 
(SDMP).  This  exf  erience  in  overseeing 
the  decommissioi  ling  of  SDMP  sites  and 
other  licensed  nu  :lear  focilities  has 
highlighted  the  ii  iportance  of  effective 
site  characterizat  on  early  in  the 
decommissioning  process. 

On  April  16. 1«  92,  NRC  published  the 
"Action  Plan  to  E  isure  Timely  Cleanup 
of  SDMP  Sites"  (I  7  FR  13389). 
Recognizing  the  i  nportance  of  effective 


site  characterization.  NRC  committed  in 
the  Action  Plan  to  providing  guidance 
on  the  content  of  acceptable  site 
characterization  programs  conducted  in 
support  of  decommissioning. 

In  July  1992.  NRC  completed  a 
preliminary  draft  Branch  Technical 
Position  on  Site  Characterization  for 
Decommissioning.  NRC  circulated  the 
preliminary  draft  for  internal  review 
and  made  copies  available  to  licensees 
and  other  parties  upon  request.  NRC 
also  presented  the  concepts  of  the 
preliminary  draft  at  a  public  workshop 
on  the  SDMP  Action  Plan  in  November 
1992. 

In  today's  notice  NRC  is  announcing 
the  availability  of  the  draft  Branch 
Technical  Position  on  Site 
Characterization  for  Decommissioning 
and  soliciting  comments.  The  draft 
Branch  Technical  Position  (BTP)  is  an 
updated  version  of  the  1992  preliminary 
draft  BTP.  NRC  discussed  this  BTP  at  a 
public  workshop  on  site 
characterization  for  decommissioning, 
which  was  held  on  November  29  and 
•30, 1994,  in  Rockville.  Maryland  (59  FR 
49423;  September  28. 1994).  A  copy  of 
the  transcript  bom  that  workshop  will 
soon  be  available  in  the  NRC  Public 
Document  Room. 

NRC  will  review  the  comments  and 
suggestions  ft-om  the  workshop  along 
with  written  comments  provided  in 
response  to  this  notice  in  finalizing  the 
BTP.  NRC  anticipates  completion  of  the 
final  BTP  in  September  1995. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  December  1994. 

For  the  Nuclear  Regulatory  Commission. 

lohn  H.  Austin, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch.  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

(FR  Doc.  94-30797  Filed  12-14-94;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35076;  File  No.  SR-Amex- 
94-63] 

Self-Regulatory  Organizations;  Notice 
Of  Filing  and  Immediate  Effectiveness 
Of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  a  Fee  Change 

December  9, 1994 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  §78s(b)(l).  notice  is 
hereby  given  that  on  December  5, 1994. 
the  American  Stock  Exchange.  Inc. 
("Aiiiex"  or  "Exchange  ")  filed  with  the 


Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fit)m  interested  persons. 

I.  Self-Regulatory  Organizations's 
Statement  ofthe  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  has  approved  a  50% 
discount  on  all  Exchange  transaction 
charges  incurred  by  members  and 
member  organizations  in  connection 
with  their  equities  trading  on  the 
Exchange  during  the  month  of 
December,  1994 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  vwth  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  by  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regalatory  Organization 's 
Statement  ofthe  Panose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  the  Exchange  has  had  a  rewarding 
year  fiom  a  financial  perspective,  it  has 
determined  that  all  Exchange 
transaction  charges  incurred  by 
members  and  member  organizations  in 
their  equities  business  in  the  month  of 
December  1994  shall  be  subject  to  a 
50%  discoimt. 

2.  Statutory  Basis 

The  fee  change  is  consistent  with 
Section  6(b)  ofthe  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(4) 
in  particular  in  that  it  is  intended  to 
assure  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  members,  issuers,  and  other 
persons  using  the  Exchange's  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  fee  change  will  impose  no  burden 
on  competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  fee 
change. 

III.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  bx 
Conunission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  efi'ective  pursuant  to 
Section  19(b)(3)(A)  ofthe  Act  and 
subparagraph  (e)  of  Rule  igb-4 
thereunder.  At  any  time  vdthin  60  days 
ofthe  filing  of  such  proposed  rule 
change,  the  Commission  may  simunarily 
abrogate  such  rule  change  if  its  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  ofthe 
submission,  all  subsequent 
amendments,  all  vmtten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copjdng  at  the  principal 
office  ofthe  Amex  All  submissions 
should  refer  to  File  No.  SR-Amex-94- 
57tod  should  be  submitted  by  January 
5, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  94-30851  Filed  12-14-94;  8:45  am) 
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[Release  No.  34-35068;  File  No.  SR-BSE- 
94^09] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange.  Inc.;  Order  Approving 
Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  and  Notice  of  HIing  and  Order 
Granting  Acceieratad  Approval  to 
Amendment  No.  2  to  Proposed  Rula 
Change  Relating  to  Stopping  Stock 

December  8, 1994. 
I.  Introduction 

On  June  20. 1994.  the  Boston  Stock 
Exchange.  Inc.  ("BSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  ofthe  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder.2  a  proposed  rule  change  to 
adopt  a  new  rule  regarding  stopping 
stock.  On  June  24, 1994  and  November 
10, 1994,  the  Exchange  submitted  to  the 
Commission  Amendments  No.  1  and 
No.  2.  to  the  proposed  rule  change  in 
order  to  clarify  certain  procedural 
requirements  for  the  handling  of 
stopped  orders  and  to  specify  the 
duration  of  the  BSE's  pilot  program  for 
stopping  stock  in  minimum  variation 
markets.  3 

The  proposed  rule  change,  together 
with  Amendment  No.  1,  was  published 
for  comment  in  Securities  Exchange  Act 
Release  No.  34569  (August  22, 1994),  59 
FR  44437  (August  29. 1994).  No  < 
comments  were  received  on  the  BSE 
proposal.  This  order  approves  the 
proposed  rule  change,  including 
Amendment  No.  2  on  an  accelerated 
basis. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend 
Chapter  II  of  its  Rules  to  add  a  new 
Section  38  to  codify  procedures  for 
stopping  stock  and  to  establish  a  pilot 
pro-am  permitting  BSE  specialists  to 
stop  stock  in  minimum  variation 
markets.*  Under  the  proposed  rule 
change,  an  agreement  l}y  a  BSE 
specialist  to  "stop"  seciuities  at  a 
specified  price  will  constitute  a 
guarantee  by  the  specialist  ofthe 


'  15  U.S.C.§  788(b)(1)  (1988). 

» 17  CFR  240.19b-«  (1991). 

'  See  letters  from  Karen  A.  Aluise,  AssisUni  Vice 
President.  BSE.  to  Sandra  Sdole.  Special  Counsel. 
Division  of  Market  Regulation,  SEC,  dated  June  21, 
1994  ("Ainendinent  N9. 1');  and  Howard  Kramer, 
Associate  Director,  Division  of  Marliet  Regulation, 
SEC,  dated  November  10, 1994  ("Amendment  No. 
2"). 

4  The  BSE  has  propoaed  a  March  21, 1995 
temiirtation  dale  for  its  minimum  variation  market 
pilot  program  to  conform  with  the  pilot  program  of 
other  exchanges.  See  Amendment  No.  1,  supra,  nnip 
3. 
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pun^aee  or  sale  of  the^ecxiriUes  at  the 
specified  price  (or  better).  According  to 
the  Exchange,  the  practice  of  stopping 
stock  enables  BSE  specialists  to  ofler 
primary  market  price  protection," 
without  negatively  impacting  the 
national  market  system  by 
disseminating  executions  at  prices  away 
from  the  primary  market  (e.g..  double  up 
or  down  ticks,  new  bigbs  or  new  lows, 
or  out-of-range  prints).  If.  however,  the 
stopped  order  is  executed  at  a  less 
favorable  price,  the  speciaUst  will  be 
liable  for  an  adjustment  of  the  difference 
between  the  two  prices. 

The  proposed  rule  change  will  impose 
certain  procedural  requirements  for  the 
handling  of  stopped  orders.  A  BSE 
specialist  will  be  permitted  to  stop  stock 
upon  the  unsolicited  request  of  another 
member.  After  granting  the  stop,  the 
specialist  must  display  the  order  in  his 
or  her  quote.  Thus,  where  the  spread 
between  the  consolidated  best  bid  and 
offer  is  greater  than  the  minimimi 
variation,  a  specialist  who  stops  a  buy 
(sell)  order  will  be  required  to  reduce 
the  spread  by  bidding  (offering)  at  a 
price  higher  (lower)  than  the  prevailing 
bid  (offer).  In  a  minimum  variation 
market,  the  specialist  must  change  his 
-or  her  quoted  bid  (offer)  size  in  order  to 
reflect  the  size  of  the  order  being 
stopped.* 

Stopped  orders  will  be  placed  on  the 
spedaUef  s  limit  order  book  and. 
consistent  with  the  BSE's  price 
protection  rules,^  will  be  Hlled  based  on 
trades  that  occur  in  the  primary  market. 
The  BSE  proposal  also  will  implement 
certain  procedures,  on  a  pilot  basis  until 
March  21, 1995,  governing  the 
execution  of  stopped  stock  in  minimum 
variation  markets.  Under  that  pilot 
program,  a  stopped  buy  (sell)  order  will 
be  filled  (1)  when  a  transaction  takes 
place  on  the  primary  market  at  the  stop 
price  or  higher  (lower):  (2)  when  the 
share  volume  on  the  Exchange  at  the  bid 
(offer)  is  exhausted  or  (3)  at  any  time  at 
a  better  price,  subject  to  the  conditions 
discussed  below. 

In  certain  limited  cin:umstances,  the 
proposed  rule  change  will  allow  a  BSE 
specialist  to  execute  a  stopped  order 
before  limit  order  interest  on  the 


'  Thursday.  December  15.  ISM  /  Notices 
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^  Sm  graarally.  Ch.  11.  Sttc  ii  ut  litt-  BSt  Kulw 
For  Mcuritie*  traded  through  the  Uitermarket 
Trading  System  ("ITS"),  the  lilvchange's  priw: 
proiaction  rule*  are  designed  to  eiu>urG  ttiat 
Liistomers  receive  an  execution  on  tht  BSE  tlial  is 
no  woTM  thau  they  would  have  received  Iwd  their 
(irder  been  transmitted  to  the  pritrui.'y  nuirkcl 

*'  As  noted  abeve,  see  supra  note  4.  BSE 
-.(Mtcialists  will  be  permitted  to  stop  stock  in 
inirnmum  variation  raarkets  on  a  pilot  besi&  untii 
\Ufth  21.  f995 

'  See  gupia,  note  5  and  acr.oniftiinying  text 


the  trading  day,  i 
such  order  in  its  i 
described  above,  i 


Exchange  is  exhaasted."  Before  a 
specialist  can  fill  p  stopped  order  in  this 
manner,  however,  the  specialist  must 
make  the  determination  that  such  action 
is  necessary,  in  h  s  or  her  profiessional 
judgment,  to  ptm  mt  aa  execution  that 
would  craete  a  ne  nr  high  or  new  low, 
double  up  or  dow  n  tide  or  out-of-range 
print  on  an  order  ^at  is  due." 

Moreover,  the  aiecialist  must  follow 
certain  pfocedurK  designed  to  ensure 
that  the  BSE's  linjit  order  book  is 
adequately  protected.  First,  the 

tation  will  require  that 
;  any  contra-side  order 
flow  between  theistopped  order  and 
limit  orders  with  iriority  at  the  better 
price.  In  addition^  if  the  specialist  elects 
to  fill  a  stopped  atder  at  a  price  better 
than  the  stop  priae  before  it  is  otherwise 
due  an  executions  he  or  she  must 
allocate  an  equal  pumher  of  shares,  up 
to  a  maximum  of  500  shares,  to  orders 
at  that  price  on  the  limit  order  book. 
Finally,  if  any  portion  of  a  stopped 
order  remains  unexecuted  at  the  end  of 
be  specialist  must  fill 
Entirety  and,  as 
allocate  an  appropriate 
number  of  sharesito  the  book. 

The  Exchange  itates  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act  in  that  it  furthers  the 
objectives  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clei  iring.  setthng. 
processing  infom  lation  with  respect  to 
and  fiaciliUUing  ti  msactions  in 
securities,  to  run  >ve  impediments  to 
and  perfect  the  niechanism  of  a  ^ree  and 
open  market  andn  national  market 
system  and.  in  goberal,  to  protect 
investors  and  the  public  interest:  and.  is- 
not  designed  to  p  snnit.  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

III.OiacaMkHi    I 

The  Conunissien  finds  that  the 
proposed  rule  change  is  consistent  with 
the  lequirementsjof  the  Act  and  the 
ru  les  and  regulations  thereunder 
applicable  to  a  m  tional  securities 
exchange,  and,  u  particular,  with  the 
requirements  of  Sections  6(b)  and 
11(b).'"  In  particalar.  the  Commission 
believes  the  proposal  is  consistent  with 
the  Section  6(b)(l )  requirements  that  the 
rules  of  an  exchaige  be  designed  to   ■" 
equitable  principles  of 
raudulent  and 


promote  just  and 
trade,  to  prevent 


fo 


"See  Amendment 
from  Karen  A.  Alulse, 
BSE.  to  Howard  iCran^r, 
Division  of  Market  Re  ; 
November  16. 1994  ( 
"See  NovnnbOT  1«(  i 
'••15U.S.C.  «i78f(bl(198« 


2.  supra,  cuAe  3,  iiiid  tettct 
Assistant  Vice  Presidettt 

Aaaociate  DiractDt 
ulation.  SEC.  dated 
'  Movember  16lh  letter  "r 
laMer.  supm.  nottt  8 


manipulettveacts^  aad.  in  general,  to 
protect  iavestois  and  the  public  interest. 
The  Cemmission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  llQ}).  and 
Rule  llb-1  thereunder..'^  that  specialist 
transactions  must  contribute  to  the 
maintenance  of  bir  and  orderly  markets. 

The  Commission  historically  has  been 
concerned  that  the  practice  of  stopping 
stock  may  compromise  the  specialist's 
fiduciary  duty  to  unexecuted  customer 
orders  on  the  Umit  order  book. '  ^  The 
Commission,  however,  has  approved  the 
practice  in  limited  circumstances  where 
the  potential  harm  is  offset  by  the 
improvement  in  marketplace  liquidity 
and  the  possibility  of  price 
improvement  for  the  customer.*  * 
Accordingly,  those  exchanges  with 
stopping  stock  rules  >'*  require  their 
specialists  to  reduce  the  spread  between 
the  consolidated  best  bid  and  offer  or, 
in  minimum  variation  market,  to  add 
size  at  the  inside  quote.  The 
Commissfon  believes  that  such  a 
requirement  strikes  an  appropriate 
balance  between  the  interests  of  various 
market  participtmts.  Moreover,  by 
encouraging  accurate  representation  of 
the  trading  interest  held  by  the 
specialist,  it  also  Cacilitates  greater 
transparency  in  the  securities  markets. 
In  the  Commission's  opinion,  such 
safeguards  are  a  critical  aspect  of  an 
exchange's  stopping  stock  rule. 

After  careful  review,  the  Commission 
has  concluded  that  the  proposed  rule 
change  should  help  ensure  that  BSE 
specialists  handle  stopped  orders  in  a 
manner  which  is  consistent  with  their 


"  17  CFR  240.1  Ib-l  (1991). 

"See.  e.g..  SEC,  Report  of  the  SpeciHl  .Study  ul 
!he  Securities  Markets  of  the  Securities  and 
Exchange  Commission.  H.K.  Doc  No  95.  BSth 
Cong..  19(  Sess.  PI  2  (19S3). 

When  stock,  is  stopped,  book  orders  on  liie 
opposite  side  ofithemarkat  that  are  entitied  to 
immediate  execution  lose  their  priority.  If  the 
slopped  order  then  receives  a  better  price,  limit 
orders  at  the  MOfr  price  ate  bypaased  and.  if  the 
market  tunu  away  Emm  dwt  limit,  may  never  be 
executed. 

■  ■  See,  e.g..  Securities  Exchange  Act  Reiea»u  IMc 
28999  (March  21,  1991),  56  FR  12964  (March  2t». 
1991)  (File  No.  SR-NYSE-90-48)  (approving 
proposed  rule  change  to  permit  New  York  Stock 
Exchange  ("NYSE")  specialists  to  stop  stock  in 
minimum  variation  markets  when  (11  an  imbalance 
is  of  sufficient  aiie  to  suggest  the  likelihood  of  prict- 
improvement)  ("1991  NYSE  approval  order").  In 
approving  the  NYSE  proposal,  the  Commission 
foimd,  among  other  things,  that  a  stopped  order  ts 
the  equivalent  of  a  limit  oidar  (or  purposes  of 
.Section  1 1(b)  of  the  Act. 

'«  See  NYSE  Rule  1 16.30;  Am«fican  Sum  k 
Exchange  ("Amex ")  Rule  109;  and  Article  XX.  Rule 
12  of  the  Chicago  Stock  Exchange  ("CHX")  Rules 
Sec  also  Securities.Exchaiige  Act  I^ea.se  No..J46t4 
(August  m.  19941,  59  FR  462S0  (September  7  1«W 
(File  No.  SX-Phl)i-'93-41)  (approving  a 
Philadelphia  Stock  Exchange  ("Phlx")  proposal  tc 
codify  its  prooadures  for  stopping etDck  into  Eqiniv 
(•"Iwir  Procedure  Advice  A-2,  Stopping Orden^l 


obligation  to  maintain  fair  and  orderly 
martlets.  ^'  Under  the  BSE  proposal,  a 
specialist  who  stops  an  order  «dU  be 
required  to  display  that  order  in  his  or 
her  maiket.  In  particular,  the  specialist 
must  reduce  the  spread  between  the 
consolidated  best  bid  and  offer  or,  in  a 
minimum  variation  market,  add  size  at 
the  inside  quote.  In  addition,  the 
customer  will  receive  an  opportunity  for 
price  improvement,  rather  than 
automatic  execution  at  the  di^layed 
quotation,  "fte  Commission  therefore  is 
satisfied  that  the  proposed  rule  change 
should  increase  the  likelihood  that  a 
customer  whose  order  is  stopped  will 
receive  price  improvement  and  result  in 
narrower  and/or  deeper  markets.  This, 
in  turn,  should  enhance  the  liquidity 
and  transparency  of  the  maricet  for 
securities  traded  on  the  BSE. 

Despite  these  potential  benefits,  the 
Commission  continues  to  be  particularly 
concerned  that,  in  minimum  variation 
markets,  limit  orders  on  the  specialist's 
book  may  be  bypassed  when  stopped 
orders  are  executed  at  a  better  price.  For 
that  reason,  the  Commission  has 
required  that  procedures  for  stopping 
stock  in  minimum  variation  markets  oe 
implemented  on  a  pilot  basis.  These 
pilot  programs  have  been  extended  until 
March  21. 1995.  in  order  to  allow  the 
Commission  and  the  relevant  exchanges 
to  determine  whether  the  benefits  of  the 
practice  substantially  outweigh  the  costs 
thereof.'*  In  the  interim,  the 
Commission  believes  that  it  is 
appropriate  to  place  the  BSE  on  eq\ial 
competitive  footing  with  the  other 
exchanges  and  to  approve  the  BSE's 
procedures  for  stopping  stock  in 
minimum  variation  markets  as  a  pilot 
program  until  March  21, 1995. 

In  making  this  determination,  the 
Commission  recc^izes  the  interplay 
between  a  regional  exchange's  price 
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'■'See  Ch.  XV.  Sec  2.  of  the  BSE  Rules.  In 
dddition.  the  CtMwninioa  notes  that  the  definitioa 
of  stoppiof  ateck  propocMl  by  the  BSE  ia 
sutetaativaiy  idaniical  lo  otiMr  eachangM' 
deTinition.  See.  e.g..  NYSE  Rule  116.  Although  an 
agreement  to  stop  securities  at  a  specified  price 
roMtittttes  a  guarantee,  by  the  specialist,  of  the 
purchata  or  Mia  of  the  sacurities  at  that  price  or 
better,  the  oftier  can  interact  with  ail  niarkal 
interest.  For  that  reason,  the  Commission  has 
concluded  that  a  specialist  granting  a  stop  does  not 
enter  Into  an  unconditionel  contract  within  the 
meaniag  of  Rule  3b-3  under  the  Act  I7CFR 
240.35-3(1991). 

'*Curreofly.  the  NYSE.  Amex  andCHX  have  pilot 
programs  that  permit  specialisu  lo  stop  stock  in 
minimum  variation  markets.  For  further  discussion 
of  these  pilot  programs  and  the  Coounissioo'* 
raltonale  for  •xtaodiog  them  until  March  21 .  1995. 
see  SacMiiiaa  Excbaaga  Act  Ralaaae  Nos.  33792 
(Maicfa  21.  ISMI.  Se  FR  14437  (kitarcfa  28.  ISM) 
(File  No.  SR-NY»-a«-06):  33791  (March  21 
1994).  59  FR  14432  (Uaich  2S.  1904)  (File  No.  SR- 
.Amex-93-47);  and  33790  (March  21. 1994).  59  FR 
14434  (March  28. 1994)  (File  No.  SR-CHX-93-30) 
S"1994  CHX  approval  ordat*^. 


protectioD  rules  and  its  procedures  for 
handling  stopped  stock.  As  the 
Commission  noted  in  regard  to  a  similar 
CHX  proposal,*'  in  a  minimum 
variation  market,  requiring  regional 
exchange  specialists  to  fill  stopped 
orders  at  the  price  of  the  next  primary- 
market  sale  may  have  unintended 
consequences.  Specifically,  if  the  next 
trade  occurs  at  a  price  better  than  the 
stop  price  and  if  there  are  limit  orders 
wiUi  time  priority  at  that  price, 
execution  of  the  stopped  order  would 
trigger  the  execution  of  all  pre-existing 
limit  orders,  even  if  they  are  not 
otherwise  entitled  to  be  filled. 

In  the  Commission's  opinion,  the 
Exchange's  pilot  program  is  a  reasonable 
attempt  to  ensure  that  same-side  limit 
orders  on  the  book  are  not  bypassed 

when  stock  is  stopped  in  minimum 

variation  markets.  As  proposed,  the  BSE 
specialist  can  fill  a  stopped  order  at  the 
stop  price  after  a  trade  takes  place  in  the 
{viinaiy  market  at  that  {Mice  or  worse 
(i.e.,  after  a  new  range  for  the  day  is 
created  whidi  includes  the  stop  price). 
If  the  next  sale  takes  place  at  a  better 
price,  the  specialist  willjaot  be  required 
to  fill  the  stopped  order  until  all  pre- 
existing share  volume  on  the  BSE  is 
exhausted  {i.e.,  the  stopped  order  has 
priority  at  the  better  price).  A  B^ 
spedatist,  however,  can  elect  to  fill  a 
stopped  order  at  a  better  price  at  any 
time,  so  long  as  customers  with  limit 
orders  on  the  book  are  adequately 
protected. 

This  portion  of  the  proposed  rule 
change  will  allow  the  specialist  to 
address  those  situations  where,  based 
on  his  or  her  professional  judgment,  the 
specialist  determines  that  executing  a 
stopped  order  ahead  of  same-side  limit 
orders  is  necessary  to  ensure  that  the 
customer  receives  the  best  price 
available  in  the  national  market 
system.'*  To  the  extent  the  speciahst 
faces  a  choice  between  assuming  a 
significant  position  where  not  otherwise 
warranted  by  Exchange  rules  or 
disseminating  an  execution  at  a  price 
away  &t»n  the  market,  the  Commission 


"  Saa  19M  CHX  approval  order,  supra,  noie  16 
Under  Art.  XX.  Rule  37.  Interpretetion  .03  of  the 
CHX  Rules,  in  a  minimum  variation  market,  a 
stopped  buy  (sell)  order  will  not  be  filled  until  (1) 
a  ttansactioii  takes  place  at  the  offering  (bid)  price 
ar  triRbar  (lo«»er)  oa  the  primary  sxcImi^  or  (2)  the 
CHX's  displayed  share  volume  at  the  bid  (offer)  has 
been  exbaualed  (i.e..  the  stopped  order  has  limp 
priority  at  the  better  price). 

'"See November  16th  letter  supra,  note  6,  For 
instance,  a  specialist  might  rely  on  the  proposed 
interpretation  in  a  situation  where,  at  the  time  a 
stopped  order  is  due.  there  are  a  substantial  number 
of  shares  ahead  of  that  order  on  the  book  and  the 
primary  market  has  not  traded  at  the  stop  price  that 
day  (or  has  not  done  so  within  sei-eial  hours). 


finds  that  the  BSE  proposal  presMits  an 
acceptable  third  ahemative. 

In  this  context,  the  CommissioD  notes 
that  a  specialist  executing  a  stopped 
order  pursuant  to  the  proposed 
interpretation  will  be  reqiiired  to 
allocate  an  equal  number  of  shares  to 
the  limit  order  book.  Under  the 
proposed  rule  change,  the  specialist 
must  split  contra-side  order  flow 
between  the  stopped  order  and  the  pre- 
existing limit  orders;  if  the  speciaUst 
elects  to  participate,  those  limit  orders 
with  priority  will  receive  an  execution 
of  the  size  of  the  stopped  stock  printed 
(up  to  a  maximiun  of  500  sharvsj  In 
li^t  of  the  relatively  thin  limit  order 
books  on  a  regional  exchange  such  as 
the  BSE.  the  Commission  beUeves  that, 
as  a  practical  matter,  the  proposed  rule 
change  is  imlikely  materially  to 
disadvantage  customers  with  limit 
orders  on  the  specialist's  book.  The 
Commission,  however,  will  monitor  the 
Exchange's  pilot  pro-am  to  ensure  that 
the  benefits  of  stopping  stock  in 
minimum  variation  markets  warrant 
continued  approval  of  such  procedures. 

The  Commission  therefore  requests 
that  the  BSE  submit  a  report  describing 
its  experience  with  its  minimum 
variation  market  pilot  program  by 
February  7, 1995.  Specifically,  the 
Exchange  should  gather  and  repKirt 
information  for  a  one  month  period  on 
(1)  the  nimiber  of  orders  stopped  in 
minimum  variation  markets;  (2)  the 
average  size  of  such  orders;  and  (3)  the 
percentage  of  stopped  orders  that 
receive  pri^  improvement.  In  addition, 
the  BSE  riiould  ivork  with  the 
CommissiaD  to  develop  an  appropriate 
measure  of  the  pilot  program's  impact 
on  limit  orders,  particularly  those  limit 
orders  on  the  specialist's  book  ahead  of 
the  stopped  stock.  Finally,  if  the 
Exchange  determines  to  request  an 
extension  of  the  pilot  program  beyond 
March  21, 1995  or  permanent  approval 
thereof,  the  Commission  requests  that 
the  BSE  also  submit  a  proposed  nile 
change  by  Febniary  7. 1995 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof 
Amendment  No.  2  clarifies  certain 
procedural  requirements  contained  in 
the  original  fifing.  Finally,  the 
Commission  did  not  receive  any 
comments  on  the  original  proposal, 
which  was  published  in  the  Federal 
Register  for  the  full  comment  period 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No 
2  to  the  proposed  rule  change  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary 


I 
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Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W.,  Washington.  D.C. 
20S49.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  %vilh  respect  to  the  proposed 
rules  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  Amendment 
No.  2  between  the  Commission  and  any 
persons,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  §  552. 
will  be  available  for  inspection  and 
copying  in  the  Commission's  Pubhc 
Reference  Section,  450  Fifth  Street. 
N.W.,  Washington,  D.C.  20549.  Copies 
of  auQh  filing  will  also  be  available  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No. 
SR-BSE-94-09  and  should  be 
submitted  by  January  5, 1995. 

IV.  Conchision 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.>«  that  the 
proposed  rule  change  (SR-BSE-94-09). 
including  Amendment  No.  2  on  an 
accelerated  basis,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Maiguvt  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc  M-30782  Filed  12-14-94;  8.45  am) 
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[TlelMH  No.  34-35061;  File  No.  SR-GSCC- 
•4-7] 

Self-Regulatory  Organlzaions; 
Qovemment  Securities  Ciearfng 
Corporation:  Notice  of  Filing  of  a 
Proposed  Rule  Change  Relating  to 
Changes  in  IMembership  Standards 

December  7, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
October  11, 1994,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  1, 0,  and  III  below,  which  items 
have  been  prepared  primarilv  by  GSCC. 
On  December  5, 1994.  GSCC'filed  an 
amendment  to  the  proposed  rule 
change.^  The  Commission  is  pubfishing 


«•«  U.S.C  §7»i(b«2)  (1988). 

»17  CFR  20O.3O-3(«)(12)  (1991). 

'15  U.S.C  78«(b)(l)  (1988). 

'The  amendment  made  a  rating  by  A.M.  Best  for 
insurance  company  applicants  for  netting  mamben 
peimissible  rather  than  mandatory  and  expanded 
the  category  of  rating  otganitations  that  GSCC  will 
accept  to  establish  the  qualifications  of  insurance 
company  applicanu  for  netting  membership.  Letter 
from  Jeffrey  F  Ingber.  General  Counsel  and 


this  notice  to  solicit 
proposed  rule 
persons. 
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comments  on  the 
( hange  fitjm  interested 


iry  Organization's 
Terms  of  Substance  of 
le  Change 

rule  change  will 
um  financial  standards 
Netting  System 
tegories:  insurance 
registered  investment 


I.  Self-Regulat4 
Statement  off 
the  Proposed 

The  propo! 
establish  minii 
for  two  current 
membership  cs 
companies  and 
companies.  3     i 

n.  Self-Reguta^ry  Organization's 
Statement  of  tUe  Purpose  of,  and 
Statutory  Basil  fior,  the  Pnqiosed  Rule 
Change 

In  its  filing  v  ith  the  Commission. 
GSCC  includec  statements  concerning 
the  purpose  of  lad  basis  for  the 
proposed  rule  f  hange  and  discussed  any 
comments  it  ref^ived  on  the  proposed 
rule  change.  Tlje  text  of  these  statements 
may  be  examinjed  at  the  places  specified 
in  Item  IV  beloiv.  GSCC  has  prepared 
summaries,  serforth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  suchj  statements. 

A.  Sielf-ReguJai  ory  Organization's 
Statement  of  tie  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  purpi  »se  of  the  proposed  rule 
change  is  to  eslablish  minimum 
financial  standards  for  two  current 
Netting  System  membership  categories: 
insurance  companies  and  registered 
investment  companies. 

(1)  Proposed  Minimum  Financial 
Standards  for  Insurance  Companies 

(A)  Backgroiind.  In  general,  there  are 
two  types  of  insurance  companies  that 
operate  in  the  ynited  States:  stock 
companies  and  mutual  insurers. 
Insurance  in  tna  United  States  also  is 
provided  by  otter  types  of  entities, 
including  governmental  units  such  as 
the  Pension  Behefit  Guaranty  Corp.,  the 
Federal  Crop  Msurance  Corp.,  and  Uie 
Federal  Depose  Insurance  Corp. 

Insurance  companies  are  regulated 
primarily  by  th  b  various  states  in  which 
they  organize  aiid  oper^e.  While  stock 
companies  gen  srally  are  subject  to 
requirements  r  igarding  both  the 
amounts  of  pai  1-in  capital  and  the 
surplus  that  mi  ist  be  retained,  typically 
the  means  of  ei  isuring  that  an  insurance 
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Secretary,  GSCC. 
Director.  OfTice  of 
MaikBt  Regulation 
1994). 

'While  GSCCs 
companies  and  reg^tered 
may  become  Nettir^ 
companies  or  inve^rnent 
for  membership. 


)erry  Carpenter.  Assistant 
!  ecurities  Processing,  Division  of 
Commission  (Deceml>er  1. 


r  lies 


provide  that  insurance 
investment  cfompanies 
System  members,  no  insurance 
companies  have  applied 


company  is  financially  responsible  is 
largely  performed  by  statutory  and 
administrative  requirements  for  the 
maintenance  of  reserves  that  bear  a 
reasonable  relation  to  risks  presented  by 
the  insurer's  outstanding  contractual 
obligations. 

There  are  various  agencies  that  rate 
insurance  companies.  A.M.  Best 
("Best")  was  the  first  rating  agency  to 
report  on  the  condition  of  insurance 
companies  and  remains  t^  most  widely 
known  of  them.  Standards  &  Poor's 
("S&P"),  Moody's,  and  Duff  &  Phelps 
("D&P")  also  rate  insurance  companies. 

A  new  measure  of  the  financial 
strength  of  insurance  companies,  a  risk- 
based  capital  rating,  recently  has  been 
introduced.  In  December  1992,  the 
National  Association  of  Insurance 
Commissioners  ("NAIC")  adopted  a 
model  law  that  establishes  standards  for 
the  adequacy  of  life  insurance  company 
surplus  levels  based  upon  the  risk 
profile  of  their  operations  and 
investments.*  The  model  law 
establishes  a  risk-based  capital  ratio 
based  on  four  main  risk  categories 
(investment  risk,  underwriting  risk, 
interest  rate  risk,  and  business  risk)  at 
or  below  which  an  insurance 
commissioner  must  act  and  place  an   . 
insurer  under  varying  degrees  of  state 
control. 

(B)  Proposed  standards.  Given  that 
insurance  companies  are  primarily 
state-regulated,  there  historically  has 
been  a  lack  of  imiformity  of  regulatory 
financial  standards  for  them.  GSCC 
believes  that  the  best  proxy  for  such  a 
uniform  financial  standard,  such  as  the 
Commission's  net  capital  rule,  are  the 
analysis  and  rating  of  each  insurance 
company  provided  by  the  rating 
agencies.  GSCC  also  believes  it 
appropriate  to  establish  a  "size"  test 
that  at  least  initially  only  "insurance 
companies  of  substantial  size  can  meet 
and  believes  it  is  appropriate  to  require 
that  insurance  company  netting 
members  have  a  satisfactory  risk-based 
capital  ratio. 

More  specifically,  GSCC  is  seeking  to 
establish  the  following  minimum 
financial  standards  for  insiuance 
company  netting  members  in  order  to 
ensure  that  only  sufficientl> 
creditworthy  institutions  are  accepted 
into  Netting  System  membership: 

(1)  A  Best's  rating  of  "A  -  "  or  better 
(if  the  member  is  rated  by  Best),^ 


*  In  December  1993.  the  NAIC  adopted  similar 
risk-based  standards  for  property  and  casualty 
insurance  companies.  It  is  expected  that  these 
standards  will  be  implemented  this  year. 

'  Best's  ratings  are  as  follows: 

A+-+  and  A+  =  superior 

A  and  A  -  =  excellent 

B^-*-  and  B>  =  very  good 


(2)  A  rating  by  at  least  one  of  the  other 
three  major  rating  agencies  (D&P 
Moody's,  or  S&P)  of  at  least  "A  -  "  or 
"A3",  as  applicable  (or  an  equivalent 
rating  by  either  a  nationally-recognized 
statistical  rating  organization  or  another 
rating  agency  acceptable  to  GSCC).^ 

(3)  No  rating  by  any  one  of  the  other 
three  major  rating  agencies  of  less  than 
•A  -  "  or  "A3",  as  applicable.' 

(4)  A  risk-based  capital  ratio  of  at  least 
200  percent."  and 

(51  Statutory  capital  (consisting  of 
adjusted  policyholders'  surplus  plus  the 
company's  asset  valuation  reserve)  of  no 
less  than  S500  million.^ 

(C)  Proposed  reporting  requirements. 
Each  applicant  for  membership  in 
GSCC's  Netting  System  that  is  an 
insurance  company  will  be  required  to 
provide  its  two  most  recent  annual 
statements  and  three  most  recent 
quarterly  financial  statements  filed  with 
the  NAIC.  the  Commission,  and/or  the 
applicant's  regulatory  authority  in  its 
state  of  domicile.  In  order  to  monitor  the 
financial  status  of  insurance  company 
netting  members,  each  such  member 
will  be  required  to  provide  GSCC  with 
copies  of  its  quarterly  and  annual 
financial  statements  and  any 
intervening  amendments  and 
addendums  thereto  at  the  time  that  such 
statements  are  filed  with  the  NAIC.  the 
Commission,  and/or  member's 
regulatory  authority  in  its  state  of 
domicile. 


B  and  B  -  >  good 

♦♦  and  +  =  (sir 

C  and  C  -  =  marginal 

D  =  below  minimum  standards 

E  =  under  state  supervision 

P  =  in  liquidation 

Currently,  approximately  one-third  of  all  life 
Insurance  companies  rated  by  Best  and  over  one- 
half  of  all  property  and  casualty  insurance 
companies  rated  by  Best  have  a  rating  of  A  -  or 
better. 

6 GSCC  believes  it  to  t>e  prudent  to  have  the 
reassurance  of  a  high  rating  from  a  rating  agency  in 
addition  to  Best 

'  A  rating  of  below  "A  -  "  or  •'A3"  by  one  of  the 
other  three  major  rating  agencies  indicates  some 
weakness. 

"The  risk-tMsed  capital  percentage  is  calculated 
using  the  company's  "total  adjusted  capital"  (which 
is  the  sum  of  its  statutory  surplus,  assets  valuation 
reserve,  voluntary  investment  reserves,  and  half  of 
the  annual  dividend  liability  as  adjusted  for  the 
capital  contributed  by  subsidiaries)  as  the 
numerator  and  its  "authorized  control  level  risk- 
based  capital"  (which  is  the  capital  level  at  which 
the  state  insurance  commissioner  may  place  the 
insurer  under  regulatory  control)  as  the 
denominator.  A  ratio  of  200  percent  or  mora  is 
necessary  for  an  insunnca  company  to  avoid  any 
regutalory  action. 

'Currently,  this  standard  encompasses  roughly 
the  twenty-five  largest  life  insurers  plus  the  twenty- 
five  larg^  pn>p6Cty  and  casualty  insnrars. 


(2)  Proposed  Minimum  Financial 
Standards  for  Registered  Investment 
Companies 

(A)  General  information.  An 
investment  company  is  a  company  that 
sells  shares  or  certificates  that  represent 
an  interest  in  a  pool  of  financial  assets. 
A  registered  investment  company  is  an 
investment  company  that  files  a 
registration  statement  with  the 
Commission  and  meets  all  the  other 
requirements  of  the  Investment 
Company  Act  of  1940  ("Investment 
Company  Act").  The  Investment 
Company  Act  classifies  investment 
companies  into  three  broad  types:  face- 
amoimt  certificates  companies,  unit 
investment  trusts,  and  management 
companies  (which  are  further  classified 
as  open-end  or  closed-end  and 
diversified  or  non-diversified). 

The  vast  majority  of  investment 
companies  are  open-end  and  closed-end 
funds.  An  open-end  investment 
company,  better  Imown  as  a  mutual 
fund,  has  a  floating  number  of 
outstanding  shares  and  continuously 
issues  and  redeems  shares  at  their 
current  net  asset  value.  A  closed-«nd 
investment  company,  also  known  as  an 
investment  trust,  has  a  fixed  number  of 
outstanding  shares  that  are  traded  like 
stock,  often  on  the  major  exchanges. 

In  addition  to  the  registration 
requirement  for  investment  companies, 
they  are  required  ta  disclose  their 
financial  condition  and  investment 
policies  and  to  provide  investors 
complete  information  about  their 
activities.  The  Investment  Company  Act 
also: 

(1)  Prohibits  such  companies  fit>m 
substantially  changing  the  nature  of 
their  business  or  investment  policies 
without  stockholder  approval; 

(2)  Bars  persons  guilty  of  security 
fi'auds  from  serving  as  officers  and 
directors: 

(3)  Prevents  investment  bankera  fi-om 
constituting  more  than  a  minority  of  the 
directors  of  such  companies; 

(4)  Requires  that  management 
contracts  and  any  material  changes 
thereto  be  submitted  to  security  holders 
for  their  approval; 

(5)  Prohibits  transactions  between 
such  companies  and  their  directors, 
officers,  or  affiliated  companies  or 
persons  except  when  approved  by  the 
Commission; 

(6)  Forbids  such  companies  to  issue 
senior  securities  except  under  specified 
conditions  and  upon  specified  terms; 

(7)  Prohibits  pyramiding  of  such 
companies  and  cross-ownership  of  their 
securities;  and 

(8)  Imposed  asset-to-d^  coverage 
rate  restrictions. 


Other  provisions  of  the  Investment 
Company  Act  involve  advisory  fees  not 
conforming  to  an  adviser's  fiduciary 
duty,  sales  and  repurchases  of  securities 
issued  by  investment  companies, 
exchange  offers,  and  other  activities  of 
investment  companies  including  special 
provisions  for  periodic  pkayment  plans 
and  face-amount  certificate  companies. 

Investm^it  company  securities  also 
must  be  registered  under  the  Securities 
Act  of  1933.  Investment  companies 
must  file  periodic  reports  and  are 
subject  to  the  Commission's  proxy  and 
insider  trading  rules. 

(B)  Proposed  minimum  financial 
standards.  An  important  criterion  used 
by  market  participants  and  other 
registered  clearing  agencies  in  assessing 
the  creditworthiness  of  a  registered 
investment  fund  is  asset  size.  In  view  of 
this,  GStX  management  recommends 
that  registered  investment  company 
netting  members  be  required  to  have 
and  maintain  a  minimum  of  S500 
million  in  net  assets  either  directly  and/ 
or  under  management.  This  would 
ensure  that  only  a  sizeable  entity  will 
quaUfy  for  Netting  System 
membership.*" 

Moreover,  the  following  additional 
criteria  will  be  considered  on  a  case-by- 
case  basis  in  evaluating  the  membership 
application  of  any  registered  investment 
company  for  Netting  System 
membership: 

(1)  Quality  and  experience  of 
management; 

(2).Years  in  business; 

(3)  Open-end  versus  closed-end: 

(4)  Leverage  restrictions; 

(5)  Range  of  permissible  investment; 
and 

(6)  As  applicable,  the  company's 
ratings. 

This  combination  of  riequired  and 
discretionary  standards  will  help  to 
ensure  that  only  a  registered  investment 
company  of  high  credit  quality  will  be 
eligible  to  become  a  Netting  System 
member. 

(C)  Proposed  reporting  requirements. 
Each  applicant  for  membership  in 
GSCC's  Netting  System  that  is  a 
registered  investment  comjjany  will  be 
required  to  provide  copies  of  its  two 
most  recent  reports  on  Form  N-SAR 
filed  semi-annually  with  the 
Commission  pursuant  to  Rule  30bl-4 
under  the  Investment  Company  Act  and 
copies  of  each  of  its  three  most  recent 


'"This  minimum  level  of  assets  is  significantly 
higher  than  the  requirements  imposed  by  other 
ragistered  clearing  agencies  on  their  registered 
investment  company  members.  By  example,  the 
Midwest  Securities  Trust  Company  has  a 
requirement  o(S50  million  in  net  assets,  and  MBS 
Clearing  Corporation's  requiremem  is  SIO  millioa 
in  net  worth. 
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repeats,  commtmications,  and 
prospectuses  (and  any  ammdments  and 
supplonents  th«reto)  toansmitted  to 
shareholders  and  filed  with  the 
Commission.  In  order  to  monitor  the 
financial  status  of  registered  investment 
company  netting  members,  such 
members  will  be  required  to  provide 
GSOC  with  its  rep<»t  on  Form  N-SAR 
and  reports,  communications,, and 
prospectuses  (and  any  amendments  and 
supplements  diereto)  transmitted  to 
shareholders  and  filed  with  the 
Commission  at  the  time  such  reports  are 
filed  with  the  Commission. 

(b)  The  proposed  rule  change  will 
allow  GSCC,  in  a  prudent  and 
creditworthy  manner,  to  provide  the 
benefits  of  its  comparison  and  netting 
processes  to  additional  netting  members 
and  to  ensiire  that  it  can  appropriately 
monitor  such  members.  Thus  GSCC 
believes  that  the  proposed  rule  change 
is  consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder.  ^^ 

B.  Self-Regulatory  Orgpnization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  nirtherance  of  the 
piirposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others    ■ 

Comments  on  the  proposed  rule 
change  have  not  yet  been  solicited  or 
received.  Members  will  be  notified  of 
the  rule  change  and  comments  will  be 
solicited  by  an  Important  Notice.  GSCC 
will  notify  the  Commission  of  any 
written  comments  received  by  GSCC 

m.  Date  of  Effectiveness  of  the 
Propoaed  Rule  Change  and  Timing  for 
Coomission  Action 

Within  thirty  five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 
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IV.  Solicitation  «  f  ConunoifB 

Interested  pen  ons  are  invited  to 
submit  written  d^ta,  views,  and 
arguments  conceding  the  foregoing. 
Persons  making  written  submissions 
should  file  six  c<  pies  thereof  with  the 
Secretary,  Secur  ties  and  Exchange 
Commission,  45i  i  Fifth  Street,  N.W.. 
Washington,  DC  Z0549.  Copies  of  the 
submission,  all  a  nbsequent 
amendments,  all  written  statements 
with  respect  to  t  te  proposed  rule 
change  that  are  1  led  with  the 
Commission,  ani  all  written 
communications  relating  to  the 
proposed  rule  cnange  between  the 
Commission  ana  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  CommissionTs  Public  Reference 
Section,  450  Fiflli  Street,  N.W., 
Washington,  DC420549.  Copies  of  such 
filing  will  also  bb  available  for 
inspection  and  oopying  at  the  principal 
office  of  GSCC.  AU  submissions  should 
refer  to  file  niunber  SR-GSCC-94-7  and 
should  be  submitted  by  January  5, 1995. 

For  tlie  Commiaion  by  the  Division  of 
Market  Regulatioii  pursuant  to  delegated 
authority.  T 

Margaret  H.  McF^Iand, 

Deputy  Secretary. ; 

IFR  Doc.  94-3078|  Filed  12-14-94;  8:45  am] 
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December  9,  It 

AQBICY:  Securi^es  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  <|f  Application  for 

Exemption  under  the  Investment 

Company  Act  o\  1940  (the  "Act"). 

APPLICANTS:  AIl|  Equity  Funds,  toe. 
AIM  Funds  Gro^p,  AIM  totemational 
Funds,  toe,  AIM  tovestment  Securities 
Fimds,  AIM  Strategic  tocome  Fund, 
toe.,  AIM  SumiAit  Fund.  toe.  AIM  Tax- 
Exempt  Funds,  Inc.,  Short-Term 
tovestments  Col  Short-Term 
Investments  Tnlst,  Tax-Free 
toyestments  Col.  includmg  all  existing 
and  future  serie^  thereof  (collectively, 
the  "Existing  Fiinds"),  on  behalf  of 
themselves  and  all  registered 
investment  contoanies  (mcluding  series 
thereof)  for  wh£h  A I M  Advisors  Inc. 
or  A  I M  Capital  Management,  Inc.  (each 
an  "Adviser")  serves  m  the  future  as 
investment  adv  ser  (collectively,  with 
the  Existing  Fui  tds,  the  "Funds"):  A I M 
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Advisors,  toe;  and  AIM  Capital 
Management,  toe 
RELEVANT  ACT  SECTION:  Exemption 
requested  under  section  17(d)  and  rule 
17d-l. 

SUMMARY  Of  APPLICATION:  Applicants 
seek  a  conditional  order  permitting 
them  to  participate  m  a  jomt  account 
(the  "Joint  Account")  to  pool  cash 
balances  and  reserves  for  the  purpose  of 
mvestmg  in:  (a)  repurchase  agreements 
with  remaining  maturities  not  to  exceed 
60  days;  and  (b)  other  short-term  money 
market  instruments,  including  tax- 
exempt  money  market  instruments,  that 
constitute  "Eligible  Securities"  within 
the  meantog  of  rule  2a-7  under  the  Act 
with  remaining  maturities  or  deemed 
maturities  (pursuant  to  rule  2a-7)  not  to 
exceed  90  days  ("Short-Term  Money 
Market  tostruments"). 
FILING  DATES:  The  application  was  filed 
on  May  18, 1994,  and  was  amended  on 
October  18, 1994,  and  December  8. 
1994. 

HEARINQ  OR  NOTIFICATION  Of  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing, 
toterested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  3, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
Applicants,  Eleven  Greenway  Plaza, 
Suite  1919,  Houston,  Texas  77046. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  EKvyer,  Staff  Attorney  at  (202) 
942-0581.  or  C.  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office 
tovestment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Existing  Funds  are  registered 
management  investment  companies, 
several  of  which  consist  of  multiple 
portfolios.  AIM  Advisors,  Inc.  is  a 
registered  investment  adviser  that  ser\'es 
as  investment  adviser  to  the  Existing 


Funds.  AIM  Capital  Management,  toe.  a 
wholly-owned  subsidiary  of  AIM 
Advisors,  toe,  is  a  registered  investment 
adviser  and  serves  as  subadviser  to  the 
AIM  Charter,  AIM  Constellation,  and 
AIM  Wemgarten  portfolios  of  AIM 
Equity  Funds,  too. 

2.  Pursuant  to  an  existing  order  (the 
"Existing  Order"),  ^  the  Funds  may 
deposit  overnight  cash  balances  and 
reserves  into  Jomt  Accounts  that  would 
invest  in  commercial  paper  or 
repurchase  agreements  with  a  bank, 
non-bank  government  securities  dealer, 
or  major  brokerage  house.  The 
repurchase  agreements  are  collateralized 
by:  U.S.  Government  obligations; 
obligations  issued  or  guaranteed  as  to 
principal  and  interest  or  otherwise 
backed  by  any  of  the  agencies  or 
instrumentalities  of  the  U.S. 
Government;  certain  obligations  of  the 
U  S.  Government  in  the  form  of 
separately  traded  principal  and  interest 
components  of  securities  issued  or 
guaranteed  by  the  U.S.  Treasury;  or 
certain  U.S.  government  agency 
securities  such  as  mortgage-backed 
certificates  issued  by  the  Government 
National  Mortgage  Association,  the 
Federal  National  Mortgage  Association, 
and  the  Federal  Home  Loan  Mortgage 
Corporation,  that  represent  ownership 
interests  in  mortgage  pools,  to  addition, 
the  Funds  may  invest  jointly  in  interest 
bearing  or  discounted  commercial 
paper,  including  dollar  denominated 
commercial  paper  of  foreign  issuers, 
provided  that  the  commercial  paper  is 
rated  in  the  highest  category  by 
Standard  &  Poor's  or  Moody's,  or 
unrated  but  of  equivalent  investment 
quality  as  determined  by  the  Advisers 
under  the  supervision  of  the  boards  of 
the  applicable  Funds. 

3  The  requested  order  would 
supersede  the  Existing  Order,  and 
would  permit  the  Funds  to  purchase  on 
a  joint  basis  other  securities  in  addition 
to  the  purchases  permitted  under  the 
Existing  Order.  The  Joint  Accounts 
established  imder  the  requested  order 
would  invest  in  any  "Investment."  as 
defined  in  condition  2  below. 

4  A  separate  custodial  cash  account 
would  be  established  for  each  Joint 
Account  at  the  applicable  custodian 
bank  into  which  some  or  all  of  the 
uninvested  net  cash  balances  of  the 
participating  Funds  would  be  deposited 
daily 

5  All  of  the  Funds  are  authorized  by 
their  investment  policies  and 
limitations  to  invest  at  least  a  portion  of 
their  uninvested  cash  balances  in 
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tovestments.  An  Adviser  would 
determme  the  amount  of  anticipated 
cash  available  at  the  end  of  a  trading 
day.  After  the  Advisers  have 
accumulated  data  as  to  available  cash 
and  the  type  of  tovestments  desired  for 
each  Fund,  they  would  determme  the 
extent  of  the  market  in  various 
securities  and  aggregate  orders  as 
appropriate.  The  Advisers  then  would 
give  a  broker/dealer  one  order  for  each 
Joint  Account  and  instruct  the  custodian 
to  allocate  the  securities  acquired  by  the 
Joint  Account  among  the  participating 
Funds. 

6.  The  operation  of  the  Joint  Account 
will  result  in  fewer  transactions  m 
tovestments  for  the  Funds,  thus  saving 
transaction  fees.  The  Funds  also  will 
benefit  bom  higher  yields  and 
administrative  savings  through  pooling 
of  their  uninvested  cash  balances  in 
Joint  Accounts. 

7.  Subject  to  differences  m  tovestment 
objectives,  each  of  the  Funds  has 
established  the  same  systems  and 
standards  for  acquiring  tovestments  and 
the  Joint  Accoimts  will  use  the  same 
systems  and  standards  employed  by  the 
individual  Funds.  With  respect  to 
repurchase  agreement  transactions, 
these  standards  include 
creditworthiness  standards  for 
counterparties  and  for  collateral.  The 
repurchase  agreements  entered  mto 
under  the  requested  order  will  be 
"collateralized  fully,"  as  that  term  is 
defined  in  rule  2a-7,  and  would  have 
remaintog  matiu-ities  that  would  not 
exceed  60  days. 

8.  All  joint  repurchase  agreement 
transactions  will  be  effected  in 
accordance  with  tovestment  Company 
Act  Release  No.  13005  (Feb.  2, 1983) 
and  with  other  existing  and  futiu« 
positions  taken  by  the  SEC  or  its  staff  by 
rule,  mterpretive  release,  no-action 
letter,  any  release  adopting  any  new 
rule,  or  any  release  adopting  any 
amendments  to  any  existing  rule. 

Applicants' Legal  Analysis 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  prohibit  an  affiUated 
person  of  an  tovestment  company, 
acting  as  principal,  from  participating  in 
or  effecting  any  transaction  in 
connection  with  any  joint  enterprise  or 
joint  arrangement  in  which  the 
investment  company  participates.  Each 
Fund  may  be  deemed  an  "affiliated 
person"  of  each  other  Fimd  under  the 
definition  set  forth  in  section  2(a)(3). 
Each  Fund  participating  in  the  proposed 
joint  account  and  the  Adviser  could  be 
deemed  to  be  "a  jomt  participant"  to  a 
transaction  within  the  meaning  of 
section  17(d).  to  addition,  the  proposed 
account  could  be  deemed  to  be  a  "joint 


enterprise  or  other  joint  arrangement" 
within  the  meaning  of  rule  17d-l. 

2.  AppUcants  assert  that  the  Joint 
Aocount  will  not  result  in  any  conflicts 
of  toterest  among  the  joint  participants. 
Although  the  Advisers  will  gam  some 
benefit  through  admtoistrative 
convenience  and  possible  reduction  to 
clerical  costs,  the  primary  beneficiaries 
will  be  the  participating  Funds  because 
the  Jomt  Account  will  be  a  more 
efficient  means  of  admtoistering 
tovestment  transactions.  Applicants 
beheve  that  the  operation  of  the  Joint 
Account  will  be  free  of  any  inherent 
bias  favoring  one  Fimd  over  another. 

3.  to  passtog  upon  applications  under 
section  17(d)  and  rule  17d-l.  the  SEC 
considers  whether  participation  by  a 
registered  investment  company  is 
consistent  with  the  provisions,  pohcies. 
and  purposes  of  the  Act  and  not  on  a 
basis  less  advantageous  than  that  of 
other  participants.  AppUcants  submit 
that  these  criteria  are  met. 

Applicants'  Conditions 

Applicants  agree  to  the  following  as 
express  conditions  to  any  order  issued 
by  the  SEC  in  connection  with  the 
apphcation: 

1.  Each  Fund  will  transfer  into  one  or 
more  of  the  Joint  Accounts  the  cash  it 
wishes  to  mvest  through  such  Jotot 
Accounts  after  the  calculation  of  its 
daily  cash  available  for  investment  and 
will  specifically  indicate  whether  the 
cash  is  to  be  used  to  purchase 
tovestments.  The  Jomt  Accounts  will 
not  be  distinguishable  from  any  other 
accounts  maintained  by  a  Fund  with  its 
custodian  bank  except  that  monies  from 
a  Fund  will  be  deposited  on  a 
commingled  basis.  The  Jotot  Accounts 
will  not  have  any  separate  existence  and 
will  not  have  indicia  of  separate  legal 
entities.  The  sole  function  of  the  Joint 
Accoimts  will  be  to  provide  a 
convenient  way  of  aggregattog 
individual  transactions  which  would 
otherwise  require  daily  management  by 
each  Fimd  of  its  uninvested  cash 
balances. 

2.  Cash  in  the  Joint  Accounts  would 
be  invested  in  one  or  more  of  the 
following,  as  directed  by  the  Fund: 
repurchase  agreements  collateralized  by 
U.S.  GoveBunent  obfigations; 
repurchase  agreements  collateralized  by 
obligations  issued  or  guaranteed  as  to 
principal  and  interest  or  otherwise 
backed  by  any  of  the  agencies  or 
instrumentalities  of  the  U.S. 
Government;  repurchase  agreements 
collateralized  by  certain  obligations  of 
the  U.S.  Government  in  the  form  of 
separately  traded  principal  and  toterest 
components  of  securities  issued  or 
guaranteed  by  the  U.S.  Treasury: 
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repuicbase  ^gneoMots  coMatwraliy.«d  by 
certain  U.S.  ^venanent  ^gsncy 
seciirities  siiA  m  aai^gagB  backed 
cartificalw  iwuad  by  tbe  Govwmment 
National  Moi%i^  Aaaeciatioo,  the 
Federal  Natj—l  Moitflngii  AMcxaation, 
and  the  Federal  HoBw  Loen  Mortnge 
Coqxiraitiott,  rapwa^rting  owraermip 
interests  in  mortgage  pools;  interest 
bearing  or  diaoounied  corainercial 
paper,  including  d<rilar  denominated 
commercial  papw  of  foreign  issuMs;  and 
in  any  ether  short-temi  money  oradEet 
instruments,  including  tax-exempt ' 
money  market  instruments,  tiiat 
constitute  "El^Me  Seoitittes"  within 
the  meaiung  of  rule  2a-7  under  the  Act 
(collectively,  the  "Investments").  No 
Fimd  would  be  pennittod  to  invest  in  a 
Joint  Acoount  unless  the  Investment  in 
such  account  satisfied  the  p^icies  uid 
guidelines  of  that  Fund.  Investments 
Uiat  are  joint  repurchase  traiwartions 
would  have  a  remmnmg  matiuity  of  60 
days  or  less  and  other  tevestments 
would  have  a  remaining  maturity  of  90 
days  or  less,  each  as  determined 
pursuant  to  rule  2a-7  under  the  Act 

3.  All  assets  held  by  a  Joint  Account 
would  be  valued  on  an  amortized  cost 
basis  to  the  extent  permitted  by 
applicable  SBC  release,  rule,  or  order. 

4.  Each  participMing  Fund  valuing  its 
net  assets  in  relianoe  upon  rule  2a-7 
under  tibe  Act  will  use  the  average 
maturity  of  the  instrument(s)  in  the  Joint 
Account  in  which  sach  Fund  has  an 
interest  (delataiaed  on  a  dollw 
weighted  basi^  for  the  purpose  of 
computing  4h8t  Fund's  average  portfolio 
maturity  with  fespect  to  the  po^on  of 
its  assets  held  in  such  Account  OB  that 
day.     -  ■ 

5.  In  order  to  assure  that  there  will  be 
no  opportunity  for  one  Fund  to  use  any 
part  of  a  balance  of  a  Joint  Account 
credited  to  mother  Fund,  no-Fund  will 
boAllowed  to  create  a  negative  balance 
in  a  Joint  Account  far  any  reason, 
although  it  would  be  permitted  to  draw 
down  its  entire  balooce  at  any  time. 
Each  Fund's  decision  to  invest  in  a  Joint 
Account  would  be  solely  at  its  option,    • 
and  no  Ftmd  will  be  obligated  either  to 
invest  in  a  Joint  Account  or  to  maintain 
any  minimum  balance  in  a  Joint 
Acoount  in  addition,  each  Fund  would 
retain  the  %cAa  ri^ts  of  ownership  to 
uiy  of  its  assets  invested  in  a  Joint 
Account,  indoding  isiterest  payable  on 
such  assets  invested  in  such  Account. 

6.  The  Advisers  «vouid  administer  the 
investment  of  the  cash  balances  in  and 
operation  of  the  Joint  Accounts  «s.part 
of  their  duties  under  the  graend  terms 
of  each  Fund's  existing  or  any  fotiue 
investment  advisory  contract  or 
subadvisory  contract  (the  "Advistny 
Contracts")  aad  would  not  collect  any 


additional  or  separate  fees  for  advising 
any  Joint  Accoiu^  The  openitian  olthe 
Joint  Accoimts  i^not  provided  for 
specifically  und*  each  Fund's  Advisory 
Conteact,  but  ratler  is  covered  under  tlw 
general  terms  of  Mch  such  Contract  Tbe 
Advisers  would  follect  their  fiees  baaed 
upon  the  assets  olf  each  s^Mrate  Fund 
as  provided  in  ea|ch  respective  Advisory 
Contract. 

7.  The  adminiilTation  of  the  Jokit 
Accounts  woukllse  %vithin  the  fidelity 
bond  coverage  feMired  by-section  17(g) 
of  the  Act  and  nae  1 7g-l  thereunder. 

8.  The  boards  ef  trustees/directors  of 
the  Funds  will  avopt  proceduree  , 


pursuant  to  wj 
will  operate,  wl 
designed  to  pro^ 
requirements  of 
met.  Each  of  the 
approve  such 
necessary  to  ensi 
procedures  are 
the  boards  will 


the  Joint  Accounts 
will  be  reasonably 
I  that  the 

applicaticm  will  be 
rds  will  make  and 

as  it  deems 
that  such 
Allowed.  In  addition, 
jteimine,  no  less 


frequently  than  annually,  that  the  Joint 
Accounts  have  b^en  (^>erated  in 
accordance  with  such  procedures. 

9.  Any  Investment  made  by  a  Fiyid  or 
Funds  through  tie  Joint  Accotmts  will 
satisfy  the  inveslinent  criteria  of  all 
Funds  participating  in  that  Investment. 

10.  Ine  Advisers  and  tbe  custodian  of 
each  Fund  will  maintain  records  (in 
conformity  with  paction  31  of  the  Act 
and  the  niles  th^imder)  documenting, 
for  any  given  daj,  each  Fund's  agpegate 
investment  in  a  loint  Account  aoA  each 
Fund's  pro  mta  share  of  each 
Investment  madt  through  such  Joint 
Account. 

11.  Not  every  fund  participating  in 
the  Joint  Accoudts  will  necessarily  have 
its  cash  invested' in  every  Joint  Accoimt. 
However,  to  the  extent  a  Fund's  cash  is 
applied  to  a  particular  Joint  Account, 
the  Fund  will  p^licipate  in  and  own  a 
proportionate  shpre  of  tbe  Investment  in 
such  Joint  Account,  and  the  income 
earned  or  accrued  thereon,  baaed  upon 
the  percentage  of  such  Investment  in    - 
such  Joint  Account  purchased  widi 
monies  contributed  by  the  Fund 

12.  Investments  hmd  in  a  Joint 
Account  generally  will  not  be  sold  prior 
to  mattuity  except:  (a)  If  the  Advisers 
believe  the  Investment  no  longer 
presents  minimal  credit  risk;  0>J  in -the 
case  of  commenial  paper  or  tax-exempt 
securities,  if  as  flj  re^ik  of  a  ctedit 
downgrading  or  otherwise,  the 
Investment  no  longer  satisfies  the 
investment  critefia  of  all  Funds 
participating  in  Ihat  Investment;  or  {c) 
in  the  case  of  a  mpuixiiase  agieement. 
if  the  counterpa^y  defaults.  A  Fund 
may,  however,  sell  its  fractional  portion 
of  an  Investment  in  a  Joint  Account 
prior  to  tbe  maturity  t^  the  investment 


in  sudi  Joint  Acoount  if  the  cost  of  sudi 
transactiwi  will  be  haeat  solely  by  the 
selling  Fund  and  the  txaasaction  would 
not  adversely  affect  the  other  Funds 
participating  in  diat  Joint  Account.  In 
no  case  would  an  euiy  temunation  by 
less  than  all  participating  Fimds  be 
pennitted  if  it  would  reduce  the 
principal  amount  or  yield  received  by 
other  Fimds  prntidpating  in  a  particular 
Joint  Account  OTOthnwise  adversely 
affect  the  other  participating  Funds. 
.  Each  Fuiid  paiticipsting  in  such  Joint 
Account  will  be  deemed  to  have 
consented  to  such  sale  and  partition  of 
die  Investment  in  such  Jomt  Account. 
13.  Any  Investment  held  through  a 
Joint  Acoount  with  a  remaining  matiuity 
of  more  than  seven  days  will  t« 
considered  illiquid  and,  for  any  Fund 
that  is  an  open-end  management 
investment  company  registered  undo' 
the  Act,  subject  to  the  restriction  that 
the  Fuind  may  not  invest  more  than  15% 
(or  such  other  percentage  as  set  forth  by 
the  SEC  from  time  to  time)  of  its  net 
assets  in  ilhquid  securities,  if  the  Fund 
cannot  sell  its  fractional  interest  in  tbe 
Investment  in  such  Joint  Account 
pursuant  to  the  requirements  described 
in  the  preceding  condition. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority 

Mar^ret  H.  McFailaBfl. 

Deputy  Secretary. 

|FR  Doe.  94-30780  Filed  12-14-94;  8:45  am] 

StLUNG  CODE  8010-01-M 

CneleaseMe.lC-4e?t2;  RtoMo.  8t2-M8q 

Equitable  Variable  Life  Insurance 
Company,  etai. 

December  9. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for  an 

Order  under  &e  Investment  Company 

Act  of  1940  (tte  "Act"). 

APPUCANTS:  Equitable  Variable  Life 
Insurance  Company  ("Equitable 
Variable"),  Separate  Accoimt  FP  of 
Equitable  Variable  Life  Insurance 
Company  (the  "Separate  Account")  and 
Equico  Securities.  Inc.  <**Equico*'). 
RELEVANT  SECTIONS  OF  THE  ACT  AND 
RULES:  Order  requested  under  Section 
6(c)  of  the  Act  exempting  Applicants 
from  Section  27(a)(3]  of  the  Act  and 
Rule  6e-3(T)(b)(13)(ii).  6e- 
3(T){d)(l)(ii)(A)  and  6e-3fn(d)(2)(i) 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  them  to  issue  flexible  premium 
variable  life  insurance  policies  that 
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provide  for  a  higher  contingent  deferred 
sales  charge  percentage  to  be  deducted 
following  certain  face  amount  increases. 

FILING  DATE:  The  Application  was  filed 
on  July  1, 1994. 

HEARING  OF  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Apphcants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30"p.m.  on  January  4. 1995.  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  fomiof  an 
affidavit  or,  for  lawyers,  by  certificate. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington.  D.C.  20549. 
Applicants,-c/o  Mary  Breen,  Esq.,  The 
Equitable  Life  Assurance  Society  of  the 
United  States,  787  Seventh  Avenue, 
Area  36-K,  New  York,  NY  10019. 


FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Finck  Friedlander,  Senior 
Attorney,  at  (202)  942-0670,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  appUcation.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  Equitable  Variable  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  New  York  and  licensed  in  all 
fifty  states,  Puerto  Rico,  the  Virgin 
Islands  and  the  District  of  Columbia.  It 
is  a  wholly-owned  subsidiary  of  The 
Equitable  Life  Assurance  Society  of  the 
United  States,  a  stock  life  insurance 
company  organized  under  the  laws  of 
New  York. 

2.  The  Separate  Account  was 
established  by  Equitable  Variable  under 
New  York  law.  Equitable  Variable  is  the 
depositor  of  the  Separate  Account.  The 
Separate  Account  is  registered  imder  the 
Act  as  a  unit  investment  trust.  The 
Separate  Account  supports  benefits 
payable  under  certain  variable  life 
insurance  contracts  issued  by  Equitable 
Variable  (the  "Policies"). 


Face  amount  band 


S50.000  to  S99,999  .... 
S100.000  to  $499,999 
$500,000+  


After  the  first  Policy  year,  premiums 
paid  are  subject  to  the  same  FESC 
percentage  set  forth  in  Column  A.  In 
policy  years  two  through  fifteen, 
premiums  paid  are  subject  to  the  same 
CDSC  percentage  set  forth  in  Column  C. 
After  fifteen  Policy  years,  the  CDSC  is 
zero.  For  the  first  nine  Policy  years,  the 
maximum  CDSC  for  the  initial  face 
amount  is  equal  to  66%  of  one  "CDSC 
Target  Premium." '  After  the  first  nine 
Policy  years,  the  masdmum  CDSC  begins 
to  decrease  by  11%  per  year  on  a 
monthly  basis  through  policy  year 
fifteen.  After  fifteen  Poficy  years,  the 
maximum  CDSC  is  zero. 

6.  Applicants  represent  that  the 
aggregate  of  the  FESC  and  the  CDSC 
assessed  in  connection  with  a  Policy 

'  S.  LUbC  I'argel  Preraiura  is  detenninecl  at  issue 
based  upon  the  sex,  tobacco  user  status  and  issue 
age  of  the  insured  person  and  the  face  amount  of 
the  Policy 


will  not  exceed  sales  load  limitations 
specified  in  Rule  6e-3(T)(b)(13)(i)(A). 
Specifically,  the  total  sales  load  imder  a 
Policy  will  not  exceed  nine  percent  of 
the  sum  of  the  Guideline  Annual 
Premiums  that  would  be  paid  over  a 
twenty  year  period  or  the  life 
expectancy  of  the  insured  if  it  is  less 
than  twenty  years. 

7.  Any  time  after  the  first  Policy  year, 
a  Policy  owner  can  request  an  increase 
in  face  amoimt.  A  new  layer  of  sales 
charges  will  apply  to  a  requested  face 
amoimt  increase  (with  certain  rare 
exceptions).  If  the  increase  keeps  the 
Policy  in  the  same  Face  Amount  Band, 
there  will  be  no  change  in  the  FESC  and 
CDSC  percentages  applied  to  future 
premiiun  payments  in  the  table  in 
paragraph  5.  However,  if  a  face  amount 
increase  moves  a  Policy  into  a  different 
Face  Amount  Band,  the  FESC  and  CDSC 
percentages  applied  to  futiue  premium 


3.  Equico,  a  r^stered  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934,  is  the  distributor  of  the  Policies. 

4.  The  Policies  are  flexible  premium 
variable  life  insurance  oontracts. 
Equitable  Variable  deducts  monthly 
charges  bova  PoUcy  account  value  for 
administrative  expenses,  cost  of 
insurance,  mortality  and  expense  risk, 
and  the  guaranteed  death  benefit.  In 
addition.  Equitable  Variable  imposes 
administrative  charges  in  connection 
with  withdrawals.  Administrative 
withdrawal  charges  are  limited  to  the 
greater  of  2%  of  the  amount  vrithdrawn 
or  $25.  Premium  payments  under  the 
Policies  are  subject  «o  deductions  for 
state  or  local  premium  taxes.  Equitable 
Variable  has  reserved  the  right  to  charge 
$25  per  transfer  among  investment 
options  after  the  twelfth  transfer  in  any 
Policy  year. 

5.  "The  Policies  have  both  a  fitjnt-end 
sales  charge  ("FESC")  and  a  contingent 
deferred  sales  charge  ("CDSC").  The 
FESC  and  CDSC  percentage  rates  vary 
by  face  amount  of  insurance.  CDSC  rates 
are  based  on  "SEC  GuideUne  Annual 
Premiums"  as  defined  in  Rule  6e- 
3(T)(c)(8).  The  following  table  sets  forth 
the  sales  load  schedule  for  the  first 
Policy  year: 


FESC  percent 
of  gross  pre- 
mium 


CDSC  percent 
up  to  one  SEC 
guideline  an- 
nual premium 


B 


24 
26 
27 


CDSC  percent 
applied  to  pre- 
miums over 
SEC  guideline 
annual  pre- 
mium 


3 

5 
6 


payments  vrill  be  changed.  For  example, 
if  a  Policy  owner  requests  a  face  amount 
increase  fixim  a  $50,000  PoUcy  to  a 
$150,000  Policy,  the  FESC  percentage 
will  decrease  &x)m  6%  to  4%  and  the 
CDSC  percentage  will  increase  fitim 
24%  to  26%  (first  year)  and  5% 
(subsequent  years)  for  future  premiums. 
Sales  charges  will  not  be  adjusted  based 
on  the  new  percentages  for  premiums 
paid  prior  to  the  increase  in  face 
amoimt 

Applicants'  Legal  Analysis 

1.  Section  27(a)(3)  of  the  Act  provides 
that  the  amount  of  sales  charge 
deducted  &t)m  any  of  the  first  twelve 
monthly  payments  on  a  periodic 
payment  plan  certificate  by  any 
registered  investment  company  issuing 
such  certificates,  or  any  depositor  or 
underwriter  for  such  company,  may  not 
exceed  proportionately  the  amount 
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deducted  fran  mj  ofter  mch  MyaMnt. 
and  Aat  liM  ABUXBtf  deducted  boiB  aey 
subiquent  pafmmaH  may  aol  exceed 
pit^KVfioDatdy  the  aBKHiBt  deducted 
m>in  any  odier  tabiequant  paynnot 

2.  Rdb  6e-^n1tbMl3)(ii)  pnnddetaa 
exemptiflB  from  Section  27W(3) 
provided  that  the  nroportjonate  ammmt 
of  sales  chaise  deducted  from  any 
payment  does  not  exceed  the 
prqxMtionate  amoiml  deducted  from 
any  ]n1or  paymmt,  unless  an  inorease  is 
caused  t^icductitHas  in  the  annual  coet 
of  insurance  or  reductions  in  sales  load 
for  amounts  transfiBned  to  a  variable  liEe 
insuruice  policy  from  uiother  plan  of 
insiuance. 

Subsection  (d)  of  Rule  6e-3rn 
provides  computational  rules  for  use  is 
applying  the  Rule.  Rule  6e- 
3(T)(dMlMiiKA)  provides  that  section 
(bMiaKii)  of  Rule  6e-3(T)  shall  be 
deemed  to  be  satisfied  if  the  amotmt  of 
sales  loed  deducted  pursuant  to  any 
method  permitted  does  not  exceed  the 
proportionate  amount  of  sales  loed 
deducted  prior  dmeto  pursuant  to  the 
same  method,  with  certain  exceptions 
not  present  here. 

Rule  6e-3(TMdM2)fiiMA)  provides 
procedures  for  computing  sales  load  to 
comply  with  provisions  of  the  Rule  after 
an  increase  in  or  addition  of  insurance 
benefits. 

3.  Under  die  Policy's  sales  load 
stnictiire.  Applicants  state  that  if  a  face 
amount  increase  results  in  a  higher  Face 
Amount  Band,  the  CDSC  percentages  for 
the  incremental  face  amount  layer  and, 
with  respect  to  premiums  paid 
subsequent  to  the  increase,  the  CDSC 
percentages  for  the  initial  (base)  policy, 
will  be  b^er  than  the  initial  CDSC 
percentages  for  the  base  policy.  This 
scenario  would  appear  to  give  rise  to  a 
violation  of  the  so-called  "stair-step" 
provisions  in  Section  27(a)(3)  of  the  Act. 
Moreover,  the  exemption  provided  by 
Rule  6e-3(T)(bKl3Xii)  does  not  appear 
to  apply  to  this  situation. 

4.  Am>Ucants  submit  that  the  Policy's 
sales  diaige  structure  benefits  Policy 
owners  and  is  not  inconsistent  with  the 
policies  and  purposes  behind  Section 
27(a)(3).  Any  increase  an  CDSC 
percentages  resulting  from  a  change  in 
Face  Amount  Band  is  accompanied  by 
an  identical  percentj^e  decrease  in  the 
FESC  percentage  that  would  otherwise 
apply.  Thus,  Applicants  assert  that  the 
sole  efiiect  of  the  Policy's  sales  charge 
structure  is  to  shift  part  of  the  sales 
charges  from  the  front-end  to  the  back- 
end  for  Policies  that  move  into  a  larger 
Face  Amount  Band,  a  change  that  does 
not  increase  the  proportionate  amount 
of  sales  chtfges  when  taken  as  a  whole. 
The  potential  benefit  to  Policy  owners  is 
that  more  of  the  investor's  money  is 


available  to  aocnM  any  positive 
investment  experi  Moe  due  to  the 
inhareBt  benefits  i  >f  COSCs  to  FESCs. 
5.  Section  27(a)  3).  «id  the  other  t 
load  limitations  ii  theActwem 
desi^ied  to  addn  s  the  paroaived 
abuMS  of  periodic  payment  plans  that 
deducted  large  an  ounts  (^fnmt-oid 
sales  charges  earl  J  in  the  life  ofthe  plan 
so  that  an  investoi  who  redeemed  in  the 
early  periods  recotiped  little  of  his  or 
her  investment  AppHcMH  ooataad  that 
the  foct  that  the  Policy's  sales  structure 
may  vary  sdely  because  of  the  action  of 
PoUcy  owners  in  fxercising  their 
flexibihty  to  increbse  the  £u»  amount 
tmder  a  Policy  is  a  desirable  feature  Cor 
Policy  o«vners.  Adplicants  contend  thai. 
the  p^icies  unde^ying  the  stair-step 
provisions  are  not  contravened  by 
fluctuations  in  sales  load  due  to  factors 
beyond  the  issuer  s  control. 

Conclusion 

For  the  reasons  istated  above. 
Applicants  submit  that  the  requested 
exemptions,  in  accordance  wUh  the 
standards  of  Sectibn  6(c}j>f  the  Act,  are 
consistent  with  tb  a  protection  of  Policy 
owners  and  the  purposes  fairly  intended 
by  the  poUcy  and|provisions  of  the  Act. 

For  the  Commissipn,  by  the  Division  of 
Investment  Manageiient,  pursuant  to 
delegated  authority.. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  30778  Filed  12-14-94;  8:45  ami 
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Portico  Funds,  li^  Notice  of 
Application 

December  9, 1994. 

AGENCY:  Securiti^and  Exchange 

Commission  ("Si  C"). 

ACTION:  Notice  of  Application  fiv 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  'AcfO. 

APPUCANT:  Porticto  Funds,  hic. 
("Portico").  j 

RELEVANT  ACT  SEOTIONS:  Order  requested 
under  section  6(c|  of  the  Act  for  an 
exemption  from  sections  ia(a)  (2). 
17(a)(1).  18(0(1).  22(0.  and  22(g)  ofthe 
Act  and  rule  2a-l  thereunder  and 
pursuant  to  section  17(d)  of  the  Act  end 
rule  17d-l  thereunder,  approving  certain 
joint  transactions 
SUMMARY  OF  APPL  CATION:  Portico 
requests  an  order  permitting  it  to  enter 
into  deferred  con  pensation  agreements 
with  certain  of  iu  directors. 
fHJNG  DATES:  Th(  application  was  filed 
on  August  17. 19  )4,  and  amended  on 
Novemba  17, 19  M. 


UMI 


HEMMIQ  OR  NOfimCAnONOF  HEAMMG:  An 
order  panting  the  appUcation  will  be 
issued  unless  the  SBC  orders  a  hearing. 
Interested  persons  may  request  a 

hearing  by  writing  to  the  SEC's 
Secretary  and  servii^  applicant  with  a 
copy  of  the  request,  pCTSonally  or  by 
mail.  Hearing  requests  ^ould  be 
received  by  fte  SEC  by  5:30  p.Bx.  on 
January  3, 1995,  and  ^otUd  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  die  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  shocdd  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  Portico  Fimds  Center,  615 
East  Nfichigan  Street,  Milwaukee. 
Wisconsin.  53201;  c/0  W.  Bruce 
McConnel,  III  and  Kenneth  L. 
Greenberg,  Drinker  Biddle«  Recoh,  1345 
Chestnut  Street,  Suite  1100, 
Philadelphia,  PA  10107 
FOR  RIRTHER  INFORMATION  CONTACT: 
Bradley  W.  Paulson,  Staff  Attorney,  at 
(202)  942-0147  or  Robert  A.  Ridertson, 
Branch  Chief,  at  (202)  942-0564 
tDivision  of  Investment  Management, 
Office  j)f  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
fnay  be  obtained  for  a  free  at  the  SEC's 
Public  Reference  Branch 

Applicant's  R^resentations 

1.  Portico  is  a  registered  open-end 
management  investment  company  with 
multiple  portfolios  (together  with  any 
future  portfoUos  of  Portico,  the 
"Portfolios").  Portico  has  implemented 
a  deferred  compensation  plan  under 
which  a  director  may  elect  to  defer 
receipt  of  all  or  part  of  his  or  her  fees. 
The  deferred  fees  are  credited  to  an 
account  maintained  on  Portico's  books 
at  the  time  the  fees  would  otherwise  be 
payable.  All  amounts  in  the  accoimt  are 
credited  monthly  with  interest  equal  to 
the  "average  rate"^  earned  on  9G-day 
United  States  Treasury  Bills.  The  plan 
allows  individual  directors  to  defer 
receipt  of  their  fees  so  that  they  may 
defer  payment  of  income  taxes  or 
otherwise  obtain  personal  financial 
benefits.  Portico  beheves  that  deferred 
fee  arrangements  enhance  its  ability  to 


>  The  average  rate  is  calculalad  by  adding  itM^-Ale 
ofl  tbe  lasl  day  of  the  current  ntonib  and  the  rale 
on  the  laM  day  of  the^recMdiog  month  tben 
dividing  the  sum  by  two. 


attract  and  retain,  directors  of  high 
caliber. 

2.  Portico  proposes  that  it  be 
permitted  to  modify  its  deferred 
compensation  plan  (as  modified,  the 
"Plan")  so  that  its  directors  may  allocate 
their  deferred  fee  accoimts  to  any  or  all 
Portfolios.  Amounts  allbcated  to  a 
Portfolio  will  be  adjusted  periodically  to 
reflect  earnings,  gains,  and  losses 
attributable  to  die  Portfoho.  The  rate  of 
return  or  loss  on  directors'  deferred  fee 
accounts  will  equal  that  of  the 
Portfolio's  public  shareholders. 

3.  Portico's  obligations  to  pay 
amounts  accrued  under  the  Plan  will  be 
general' unsecured  obUgations  payable 
solely  from  its  general  assets  and 
property.  The  Plan  does  not  obligate 
Portico  to  retain  a  director  in  that 
capacity  or  pay  any  (or  any  particular 
level  oO  director's  fees  to  any  director 

4.  Portico  may  make  administrative 
amendments  to  the  Plan  from  time  to 
time  without  approval  or  authorization 
of  the  SEC,  provided  that  the 
amendments  do  not  conflict  with  any 
policy  or  provision  of  the  Act  of 
regulations  thereunder  unless  the  SEC 
staff  first  expressly  approves  the 
amendment 

5.  Portico  intends,  although  it  is-not 
obligated,  to  cover  its  obligations  under 
the  Plan  by  purchasing  and  holding 
shares  of  the  Portfolios  equal  tothe 
"deemed  investments"  ofthe  directors' 
deferred  Cae  accoimts.  Aay  such 
investment- will  remain  part  ofthe 
general  assets<and  property  of  Portico. 

AppKcanTs  Legaf  Analysis 

1.  Portico  requestsan order  under 
section  6(c)  of  the  Act  to  e^^mpt  it  ftom 
sections.  13(a)l2).  18(11(1).  22(f),  and 
22(g)  of  the  Act  and  rule  2a-7 
thereunder  to.  the  extent  necessary  to 
permit  the  Portfblio&to  offer  the 
deferred  comp«isation  Plans  and 
section  17(dj  of  the  Act  and  rule  17d-l 
thereunder  to  permit  the  Portfolios  to 
effect  certain  joint  transactions  incident 
to  the  Plana.. 

2.  Sectioaia(0(l)  restricts  the  abihty 
of  a  registered  open-end  investment 
company  to  issue  senior  securities. 
Section  13(a)(2)  requires  that  an 
investment  company  obtain  shareholder 
authorization  befbre  issuing  any  senior 
seciuities  not  contemplated  by  the 
recitals  of  policy  in  its  registration 
statement.  Portico  beheves  that  the  Plan 
possesses  none  of  the  characteristics  of 
senior  securities  that  lied  Congress  to 
enact  these  sactiona.  Portico  aaserts  that 
the  Plan  would  not  induce  speculative 
investments  or  provide  opportunities  for 
manipulative  allocation  of  the  expenses 
and  profits  of  any  Portfolio,  affect 
control  of  any  PeotfoUo.  conliise 


investors.,  convey  a  false  impression  of 
safety,  or  be  inconsistent  with  the 
theor\'  of  mutuality  ofrisL  All  liabifities 
resulting  bom  credits  to  the  directors' 
accounts  will  be  offeet  by  substantially 
equal  amounts  of  assets  that  would  not 
othen^'ise  exist  if  die  directors'  fees 
were  paid  on  a  current  basis. 

3  Sectioa'22(f)  prohibits  undisclosed 
restrictions. on  transferability  or 
negotiability  of  redeemable  securities 
issued  by  open-end  investment 
companies.  All  these  restrictions  would 
be  clearly  set  forth  in  the  agreement. 

4.  Section  22(g)  prohibits  registered 
open-end  investment  companies  ftom 
issuing  any  of  their  securities  for 
services  or  property  other  dian  cash  or 
securities,  "rhat  section  is  primarily 
concerned  with  the  dilutive  effect  on 
the  equity  and  voting  power  that  can 
result  when  securities  are  issued  for 
consideration  that  is  not  readily  valued. 
Portico  believes  that  the  Plan  will  not 
have  this  effect,  but  merely  provides  for 
deferral  of  payment  of  fees  and  not  for 
payment  m  securities  for  services. 

5.  Rule  2a-7  requires  a  registered 
investment  company  to  limit  its 
portfolio  to  seciuities  meeting  certain 
standards  of  maturity,  quality,  and 
diversification  as  a  condition  to 
adopting  the  term  "money  market"  as 
part  of  its  name  and  holding  itself  out 
to  investors  as  a  money  market 
poitfbUo.  Rule  2a-7  limits  the  extent  to 
which  the  net  asset  value  of  a  money 
market  portfolio  as  determined  pursuant 
to  a  method  prescribed  in  rule  28-7  can 
deviate  from  its  net  asset  value  as 
determinedby  the  mari^-to-maricet 
method;  The  rula  imposes  conditions 
that  reduce  the  likefihood  that »  money 
market  portfoho  will  hold  securities  that 
will  substantially  decline  in  value  and 
cause  the  portfolio's  net  asset  value  to 
deviate  from  one  dollar  per  share.  Any 
money  mariiet  Portfoho  that  values  its 
assets  using  a  method  pmscribed  by  rule 
2a-7  will  buy  and  hold  securities  of 
other  Portfolios  to  adiieve  an  exact 
match  betMmen  the  Portfolio's  liability 
to  pay  deferred  fees  and  the  assets  tlrat 
of^t  that  habihty. 

6.  Section  17(a)(1)  prohibits  an 
affiliated  personof  a  registered 
investment  company  fiom  selling  any 
security  to  the  company,  except  in 
limited dicumstances.  Each  Portfolio 
may  be  mi  afifiiiate  of  each  odier 
Portfolio.  The  section  was  designed  to 
pi»vent  spensora  of  investment 
companies  from  using  investment 
company  assets  as  capital  for  enterprises 
with  wdiich  they  were  associated. 
Portico  beheves  that!  ilspuichaseand 
sale  of  securities  pursuant  to  the  Plan 
does  not  imphxuUa  thes»concem8,  but. 


merely  facilitates  the  matching  of  the 
Portfolio's  liabilities. 

7.  SecUon  17(d).prohibitsafBhated 
persons  from  participating  in  joint 
transactions  with  a  registered 
investment  company  in  contravention  of 
rules  and  regulations  prescribed  by  the 
SEC.  Rule  17d-l  prohibits  affiliated 
persons  of  a  registered  investment 
company  from  entering  into  joint 
transactions  with  the  investment 
company  unless  the  SEC  has  granteti  an 
order  permitting  the  U^nsactions  While 
the  Plan  does  have  some  profit-sharing 
characteristics,  it  does  not  have  the 
effect  of  placing  Portico  or  anv  if  its 
Portfolios  on  a  basis  different  hoiu  or 
less  advantageous  than  that  of  anv 
director 

Applicant's  Conditien» 

Portico  agrees  that  any  order  granting 
the  requested  relief  will  be  subject  to  the 
following  conditions- 

1  With  respect  to  the  requested  reUef 
from  rule  2a-7,  for  any  money  maritet 
Portfoho  that  values  its  assets  using  the 
amortized  cost  method.  Portico  will  (a) 
buy  and  hold  the  securities  that 
determine  performance  of  the  deferred 
compensation,  plan  to  achieve  an  exact 
match  between  such  Portfoho's  liability 
to  pay  deferred  fees  and  the  assets  that 
offsets  that  liability  and  (b)  allocate  .such 
securities  to  each  money  market 
Portfoho. 

2.  In  the  event  of  a  shareholder  vote. 
Portico  will  vote  its  shares  in  the  same 
proportion  as  the  votes  of  all  other 
shareholders  entitled  to  vote  in  the 
matter  being  voted  upon. 

For  the  SEC.  by  the  Division  of  Investment 
Manageni«flt.  {lursuant  to  delegated 
authority. 

Margaret  H.  McFadand. 
Deputy  Secretary. 
IFR  Doc.  94-30779  Filed  12-14r-94:  «  45  am\ 

Biumo  GQBi  ans-oi-a 


SMALL  BUSINESS  AOfyMIISTRATIOIt 
[Declaration  orOisastar  Loan  Area  «2757I 

Texas;  Dectaratioaof  Disaster  Loan 
Area 

Hidalgo  County  aad  the  contiguous 
counties  of  Brooks,  Cameron.  Kennedy, 
Starr,  and  Willacy  in  the  State  of  Texas 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms,  high 
winds.,  and  flooding  which  occurred 
October  8  through  October  27, 1994. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  untiii  the  close  of  business  on 
Feb.  6. 1995  and  for  economic  injury 
until  the  close  of  business  oaSept.  6. 


64728 


Fedwral  Register  /  Vol.  59.  No.  24^  /  Thursday.  December  15,  1994  /  Notices 


Federal  Reseter  /  Vol.  59,  No.  240  /  Thursday.  December  15.  1994  /  NoUces 


64729 


1995  at  the  address  listed  below:  U.S. 
Small  Business  Administration,  Disaster 
Area  3  Office.  4400  Amon  Carter  Blvd., 
Suite  102,  Ft.  Worth,  TX  76155,  or  other 
locally  announced  locations. 
The  interest  rates  are: 


reiceni 

For  Ptiysicai  Damage: 

Homeowners     with      credK 
avaiiat)te  elsewhere 

8.000 

Homeowners    without   cfedtt 
availabte  elsewhere 

4.000 

Businesses  wHh  credit  avaii- 
abte  elsewtiere 

8.000 

Businesses  and  non-profit  or- 
ganizations  without   credtt 
avaiiat)te  elsewtiere 

4.000 

Others    (including    nor>-profit 
organizations)    with    credit 
available  elsewhere .. 

7.125 

For  Economc  Iryury: 

Businesses  and  Small  agri- 
cultural cooperatives  with- 
out credK  available  else- 
where   

4.000 

The  nimiber  assigned  to  this  disaster 
for  physical  damage  is  275706  and  for 
economic  injury  the  numbers  840500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  December  6, 1994. 
Philip  Lader, 
Administrator. 

|FR  Doc.  94-30833  Filed  12-14-94;  8.45  am) 
MLUNQ  CODE  nn-OI-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2131] 

Overseas  Security  Advisory  Councii 
Renewal 

The  Department  of  State  has  renewed 
the  Charter  of  the  Overseas  Security 
Advisory  Council.  This  advisory  council 
will  continue  to  interact  on  overseas 
security  matters  of  mutual  interest 
between  the  U.S.  (Government  and  the 
American  private  sector.  The  coimcil's 
initiatives  and  seciirity  pubUcatiohs 
provide  a  unique  contribution  to 
protecting  American  private  sector 
interests  abroad.  The  Under  Secretary 
for  Management  has  determined  that  the 
council  is  necessary  and  in  the  public 
interest. 

The  council  consists  of  four  U.S. 
Government  agencies  and  twenty-one 
American  private  sector  companies  and 
organizations.  The  council  will  follow 
the  procedures  prescribed  by  the 
Federal  Advisory  Committee  Act 
(FACA)  (Public  Law  92-463).  Meetings 
will  be  open  to  the  public  unless  a 
determination  is  made  in  accordance 
with  Section  10(d)  of  the  FACA,  5 


U.S.C.  552b(c)  Ol)  and  (4),  that  a  meeting 
or  a  portion  of  me  meeting  should  be 
closed  to  the  ptpUc.  Notice  of  each 
meeting  will  be  provided  in  the  Federal 
Register  at  least  15  days  prior  to  the 
meeting. 

For  more  infc  nmation  contact  Gary 
Schatz,  Executive  Director,  Overseas 
Security  Advisory  Council,  Department 
of  State.  Washington.  D.C.  20522-1003, 
phone: 202-663-0869. 

Dated:  December  5. 1994. 
MarkMuhrey, 

Director  of  the  Diplomatic  Security  Service 
and  Chairman,  Oferseas  Security  Advisory 
Council.  I 

[FR  Doc.  94-308^  Filed  12-14-94;  8:45  am] 
BILLINO  CODE  4710-44-11 


DEPARTMENT  PF  TRANSPORTATION 

Coast  Guard 
[CGD  94-109] 


Chemical  Tran^rtatioi 
Committee  (CTfvC) 
SutMommitlae 
Control  Systenls 


agency:  Coast 
ACTION:  Notice 


on  Marine  Vapi 
meet  to  discuss 


n  Advisory 
andCTAC 
>n  Marine  Vapor 
Meetings 


(luard.DOT. 
of  meetings. 


SUmMARY:  CTAi )  and  its  Subcommittee 


r  Control  Systems  will 
various  issues  relating 
to  the  marine  ti  msport  of  hazardous 
materials  in  buK.Agenda  items  include 
discussion  of  a^iendments  to  domestic 
regulations,  haiardous  substance 
response  plans,  and  international 
activities.  Both  meetings  will  he  open  to 
the  pubhc. 

DATES:  The  CT>  .C  meeting  will  be  held 
on  Monday,  January  9, 1995,  Cram  (9:30 
a.m.  to  3  p.m.  llhe  Subcommittee  on 
Marine  Vapor  Control  Systems  meeting 
will  be  held  onjTuesday,  January  10, 
1995,  from  9:3(1  a.m.  to  5  p.m.  Persons 
wishing  to  make  oral  presentations 
should  notify  the  Executive  Director, 
Usted  below  uikler  FOR  FURTHER 
INFORMATION  CGMTACT,  on  or  before 
January  3, 199sl 

ADDRESSES:  Thf  CTAC  meeting  will  be 
held  in  Room  2415,  U.S.  Coast  Guard 
Headquarters,  ioo  Second  Street,  S.W., 
Washington,  D<j:  20593-0001.  The 
Subcommittee  ^n  Marine  Vapor  Control 
Systems  meetidg  will  be  held  in  Room 
4315,  U.S.  CoasT Guard  Headquarters. 
Written  material  should  be  submitted  to 
Commander  K.j.  Eldridge,  Executive 
Director,  Commandant  (G-MTH-1),  U.S. 
Coast  Guard.  2100  Second  Street.  SW, 
Washington,  DC  20593-0001. 
FOR  FURTHER  INfORMATION  CONTACT: 
Commander  K.l  Eldridge,  Executive 


Director,  or  Lieutenant  R.J.  Raksnis, 
Executive  Assistant.  Commandant  (G- 
MTH-1).  U.S.  Coast  Guard.  2100  Second 
Street,  SW.  Washington.  DC  20593- 
0001.  telephone  (202)  267-1217. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  §  1  et  seq.  The  agenda  for 
the  CTAC  meeting  will  include  the 
following  topics: 

(1)  hitroduction  and  swearing  in  of 
new  members  and  election  of  a  new 
chair; 

(2)  Discussion  of  issues  such  as  the 
status  of  revisions  to  46  CFR  Farts  151 
and  152,  status  of  maritime  regtilatoiy 
reform,  and  results  of  the  inert  gas 
systems  field  survey;  

(3)  Reports  from  Revisions  to  46  CFR 
Parts  151  and  152.  Marine  Occupational 
Safety  and  Health,  and  Marine  Vapor 
Control  Systems  Subcommittee: 

(4)  New  tasking  regarding  the 
development  of  hazardous  substance 
response  plans  for  facilities  and  vessels; 

(5)  Discussions  of  international 
activities,  including  tank  filling  limits, 
air  pollution  from  ships,  and  the  rewrite 
of  Aimex  n  to  IVfARPOL;  and 

(6)  Discussions  on  human  factors  in 
the  Coast  Guard,  chemical  compatibility 
update,  and  marine  vapor  control 
systems  for  hazardous  air  pollutants. 

The  Subcommittee  on  Marine  Vapor 
Control  Systems  will  review  the  results 
of  the  hazard  and  operability  studies 
that  were  conducted  to  identify  safety 
hazards  that  may  exist  when  using  a 
vapor  control  system  during  tank  barge 
cleaning  operations. 

Attendance  at  both  meetings  is  open 
to  the  pubhc.  With  advance  notice,  and 
at  the  Chairman's  discretion,  members 
of  the  public  may  make  oral 
presentations  during  the  meetings. 
Persons  wishing  to  meike  oral 
presentations  should  notify  the 
Executive  Director,  listed  above  under 
ADDRESSES,  no  later  than  January  3, 
1995.  Written  material  may  be 
submitted  at  any  time  for  presentation 
to  the  Committee  or  Subcommittee. 

Dated:  December  8. 1994. 
N.W.  Umley, 

Acting  Chief,  Office  of  Marine  Safety,  Security 
and  Environmental  Protection. 
(FR  Doc.  94-30799  Filed  12-14-94;  8:45  am) 
BILUNO  CODE  4ttO-14-M 


ACTION:  Notice  of  petitions  for  waiver 
received. 


Federal  Aviation  Administration 
[Summary  Notice  No.  PE-94-44] 

Petition  for  Waived;  Summary  of 
Petition  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 


SUMMARY:  This  notice  contains 
summaries  of  certain  petitions 
requesting  a  waiver  from  the  interim 
compliance  date  requirement  in  14  CFR 
part  91,  §91.867.  Requesting  a  waiver  is 
allowed  through  §91.871.  The  purpose 
of  this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  pubUcation  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition; 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
by  December  29',  1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  O^ce  of  the 
Chief  Counsel,  Attn:  Rules  Docket  No. 

,800  Independence  Avenue, 

SW..  Washington,  DC.  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assi^ed  regulatory  docket 
and  are  availabie  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Ave.,  SW., 
Washington,  D.C,  20591 ;  telephone    ■ 
(202) 267-3132. 

FOR  FURTI«R  INFORMATION  CONTACT 
Ms.  Jeanne  Trapani,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW,  Washington.  DC  20591; 
telephone  (202)  267-7624. 

Issued  in  Washinghton.  D.C.  on  December 
13. 1994. 

Donald  P.  Byrne. 

Assistant  Chief  Counsel  forRegulations. 
Petitions  for  Waiver 

Docket  No.  27994. 

Petitioner:  Vanguard  Airlines,  Inc. 

Regulations  Affected:  14  CFR  91.867 

Description  of  Waiver  Sought:  To 
allow  Vanguard  Airlines,  Inc..  to  operate 
its  aircraft  after  December  31. 1994. 
without  meeting  the  interim  compliance 
date  for  fleet  transition  to  Stage  3 
aircraft. 

Docket  No,  27996, 

Petitioner:  Volga-Dnepr  ].S.  Cargo 
Airline. 

Regulations  Affected:  14  CFR  91.867 
Description  of  Waiver  Sought  To 
allow  Volga  Dnepr  J.S.  Cargo  Airline  to 
operate  its  aircraft  after  December  31.. 
1994,  without  meeting  the  interim 


compliance  date  for  fleet  transition  to 
Stage  3  aircraft. 

IFR  Doc.  94-30941  Filed  12-13-94:  1151 
ami 

BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OIWBtor 
Review 

December  9. 199* 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW..  Washington.  DC  20220. 

Special  Request: 

In  order  to  conduct  the  survey 
described  below  in  a  timely  manner,  the 
Department  of  Treasury  is  requesting 
Office  of  Management  and  Budget 
(OMB)  review  and  approve  this 
information  collection  by  December  21. 
1994.  To  obtain  a  copy  of  this  siuvey, 
please  contact  the  IRS  Clearance  Officer 
at  the  address  Usted  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number  1545-1432. 

Survey  Project  Number  IRS  PC:V  94- 
013-G. 

Type  o//teWew:  Revision. 

Title:  Federal  Tax  Deposit  (FTD) 
Delinquency  Survey. 

Description:  The  objective  of  this 
survey  is  to  determine  the  causes  of  the 
apparent  failure  to  meet  required 
deposit  requirements  and  react  to  those 
causes  that  are  educational  or  systemic 
in  natiu«.  Feedback  on  the  Revenue 
Officer's  "meet  and  deal"  qualities  will 
also  be  used  to  enhance  IRS  employee 
training.  With  the  probable  dianges  to 
the  Federal  Tax  Deposit  (FTD)  Alert 
System  we  need  a  viable  customer 
measiuement.  This  survey  will  be  a 
pilot  test  within  a  small  IRS  Post-of- 
Duty  (POD)  in  Orlando,  Florida  to  see  if 
there  could  be  nationwide- significance 
in  this  type  of  effort. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Nundwr  of  Respondents: 
60. 


Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  Other 

Estimated  Total  Reporting  Burden.  5 
hours. 

Clearance  Officer:  Carrick  Shear  (20i:) 
622-3869,  Internal  Revenue  Service, 
Room  5571.  llli  Constitution  Avenui^. 
.N'W.Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Managemeni 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washingtun 
DC  20.503.  ■ 

Lois  K.  Holland. 

Departmental  Rfports-ManagetnentOfficftr 
IFR  Doc.  94-30849  Filed  12-14-94;  8  4'i  ami 
BILLING  CODE  4830-01^ 


PutHicfnformatlon  Collection 
Requirements  Submitted  to  OMB  for 
Review 

December  9.  1994. 

The  Department  of  the  Treasun,'  has 
submitted  the  following  pubHc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this, 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Special  Request 

In  order  to  conduct  the  survey 
described  below  in  a  timely  manner,  the 
Department  of  the  Treasury  is 
requesting  Office  of  Management  and 
Budget  (OMB)  review  and  approve  this 
information  collection  by  December  21. 
1994.  To  obtain  a  copy  of  this  survey, 
please  contact  the  IRS  Clearance  Officer 
at  the  address  listed  beloiv 

Internal  Revenue  Service  (IRS) 

OMB  Number  1545-1432. 

Sun-ev  Project  Number:  IRS  PCV  94- 
012-G. 

Type  of  Review:  Revision. 

Title:  One-Stop-Service  Survey 

Description:  The  Coordinated 
Examination  Program  (CEP)  has 
initiated  numerous  changes  in  the  last 
few  years  to  improve  the  quality  of 
examinations  and  to  reduce  taxpayer 
burden.  Through  one  of  these  changes, 
the  'One-Stop-Service"  concept,  the 
CEP  is  encouraging  taxpayers  to  view 
the  case  manager  and  the  audit  team  as 
the  principal  source  and  initial  contact 
for  all  corporate  matters  relating  to  tJie 
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Internal  Revenue  Service.  To  evaluate 
how  the  CEP  is  progressing  in  their 
effort,  a  questionnaire  has  been 
developed  to  determine  if  the  concept  is 
being  employed  by  the  CEP  case 
managers  and  audit  teams  and  to 
ascertain  how  effective  one  stop  service 
is  in  resolving  taxpayer  problems. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden:  42 
hours. 

Clearance  Officer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
N.W.  Washington,  £)C  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington, 
DC  20503. 
LoisK.Iiolluid. 

Departmental  Reports  Management  Officer. 
[FR  Doc  94-30848  Piled  12-14-94;  8:45  am) 


PuMIc  Informalion  Collection 
Requirements  Submitted  to  OMB  for 
Review 

December  9, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
^submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasxuy,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and       ' 
Fireanns  (BATF) 

OMB  Number:  1512-0182. 

Form  Number:  ATF  F  5400.13/ 
5400.16. 

Type  of  Review:  Extension. 

Title:  Apphcation  for  License  or 
Permit. 

Description:  This  form  allows 
apphcation  for  an  explosives  license  or 
permit,  which,  if  approved,  permits  the 
holder  to  engage  in  manufacturing, 
importing,  dealing  or  using  explosive 
materials  under  the  Organized  Crime 
Control  Act  of  1970.  Emphasis  is  placed 


on  qualifying  ipplicants  and  identifying 
proper  storag<  facihties. 

nespondeni  i:  Businesses  or  other  for- 
profit.  Small  I  usinesses  or 
organizations., 

Estimated  liumber  of  Respondents: 
2.100.  j 

Estimated  mirden  Hours  Per 
RMDondeiit:  3  hours. 

Frequency  6f  Response:  Annually. 

Estimated  "tptal  Reporting  Burden: 
6.200 hours.  (^ 

Clearance  ^ficer  Robert  N.  Hogarth 
(202)  927-893),  Bureau  of  Alcohol, 
Tobacco  and  firearms.  Room  3200, 650 
Massachusetti  Avenue.  N.W., 
Washington.  BC  20226. 

OMB  Revie  ver:  Milo  Sunderhauf 
(202)  395-73^  D.  Office  of  Management 
and  Budget.  F  Mm  10226.  New 
Executive  Off  ce  Building.  Washington. 
DC  20503. 
LoitK.HoUanc, 

Departmental  E  iports  Management  Officer. 
|FR  Doc.  94-30147  Filed  12-14-94: 8:45  am] 
MLUNG  CODE  4«1f>31-P 


:  Inform  ition 


Public 
Requirement  i 
Review 


Collection 
Submitted  to  OMB  for 


December  7. 19  14. 

The  Depart  sent  of  Treasury  has 
submitted  thej  following  pubhc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwoik  Roluction  Act  of  1980. 
Pubhc  Law  9^-511.  Copies  of  the 
8ubmission(s)|  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance' 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  hsted 
and  to  the  Traasury  Department 
Clearance  Off  cer.  Department  of  the 
Treasury,  Roc  m  2110, 1425  New  York 
Avenue,  NW.  Washington,  DC  20220. 

Bureau  of  Al<  ahol.  Tobacco  and   - 
Firearms  (B^T) 

OMB  Numl  er:  New. 
Forai  Niuni  er:  ATF  F  5300.38. 
Type  ofRey  iew:  New  collection. 
Title:  AppL  »tion  for  an  Amended 
Federal  Fireai  tns  License. 

Description  This  form  is  used  when 
a  Federal  Firearms  Licensee  makes 
apphcation  toj  change  the  location  of  the 
firearms  business  premises.  The 
appUcant  mun  certify  that  the  proposed 
new  businessjpremises  will  be  in 

th  State  and  local  law  for 
copy  of  this  apphcation 
tted  to  the  Chief,  Law 
fficer  as  intent  to  apply 
'  Federal  Fireaimis 


comphance 
that  location, 
must  be  sub: 
Enforcement 
for  an  amendi 
License. 

Responden 
households, 


Individuals  or 
lusinesses  or  other  for- 


profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents. 
18,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
22,500  hours. 

OMB  Number:  1512-0081. 

Form  Number  ATF  F  5130.23. 

Type  of  Review:  Extension. 

Title:  Brewer's  Bond  Continuation 
Certificate. 

Description:  ATF  Form  5130.23  is 
executed  by  brewers  and  surety 
companies  to  continue  the  coverage  of 
bonds  by  the  siirety  company.  Brewers 
may  use  this  form  rather  than  executing 
an  entirely  new  bond.  This  certfficate 
identifies  the  brewer  and  the  surety 
company,  and  it  identifies  the  bond(s) 
which  are  being  continued  in  effect. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Ntmiber  of  Respondents: 
115. 

Estimated  Burden  Hours  Per 
Respondent:  1  hoiu*. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  115  hours. 

OMB  Number:  1512-0090. 

Form  Number:  ATF  F  1643  (5100.18). 

Type  of  Review:  Extension. 

Title:  Apphcadon  for  Amended  Basic 
Permit  Under  the  Federal 
Administration  Act. 

Description:  ATF  Form  1643 
(5100.18)  is  completed  by  persons  who 
hold  a  basic  permit  to  operate  as  an 
importer  or  wholesaler,  producer, 
rectifier,  bottler,  or  warehouseman  of 
distilled  spirits,  wine,  or  malt  beverages 
with  ATF,  but  who  intend  to  change 
their  basic  permit  due  \p  changes  in 
name,  trade  name,  location,  or 
operations  of  their  business. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
4,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
4,000  hours: 

OMB  Number:  1512-0198. 

Form  Number:  ATF  REC  5110/03  and 
ATF  F  5110.28. 

Type  of  Review:  Extension. 

Title:  Distilled  Spirits  Plant  (DSP) 
Processing  Records  and  Reports 

Description:  The  information 
collected  is  necessary  to  accoimt  for  and 
verify  the  processing  of  distilled  spirits 
in  bond.  It  is  used  to  audit  plant 


•4732 
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operations,  monitor  industry  activities 
for  the  efficient  allocation  of  personnel 
resources  and  the  compilation  of 
statistics. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  134. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper.  3  hrs.,  30 
mins. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,886  hours. 

OMB  Nuinber.  1512-0520. 

Form  Number.  ATF  F  5300.35. 

Type  of  Review:  Extension. 

Title:  Statement  of  Intent  to  Obtain  a 
Handgun(s). 

Descriptions:  This  form  is  used  to 
establish  the  eligibihty  of  the  buyer  and 
to  determine  if  a  handgun  sale  is  legal, 
prior  to  the  actual  dehvery  of  the 
handgun.  It  becomes  part  of  the  dealer's 
records  and  is  used  by  Criminal 
Enforcement  in  investigations/ 
inspections  to  trace  firearms  or  to 
confirm  criminal  activity  of  persons 
who  have  violated  the  Gun  Control  Act. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  8,000,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper.  6  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Recordkeeping 
Burden:  1,316,750  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  3200. 650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sxmderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226,  New 
:  Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Manager  Officer 
IFR  Doc.  94-30846  Filed  12-14-94.  8:45  amj 
BiUIMG  CODE  4810-41-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
For  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination.  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978). 


and  Delegation  Order  No.  85-5  of  June 
27. 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit.  "The  Glory  of 
Venice:  Art  in  the  Eighteenth  Century." 
(See  hst  M.  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
Usted  exhibit  objects  at  National  Gallery 
of  Art  on  or  about  January  29, 1995 
through  April  23, 1995  is  in  the  national 
interest.  Pubhc  Notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  December  9, 1994. 
Les  Jin. 

General  Counsel. 
(FR  Doc.  94-30841  Filed  12-14-94;  8:45  ami 
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Central  American  Program  of 
Undergraduate  Scholarships— 
CAMPUS  X 

action:  Notice— Request  for  Proposals. 


SUMMARY:  The  American  Republics 
Programs  Branch  of  the  United  States 
Information  Agency's  Bureau  of 
Education  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award.  Public  or  private  non- 
profit organizations  meeting  the 
provisions  described  in  IRS  regulation 
501(c)(3)  may  apply  to  host  groups  of 
Central  American  undergraduate 
students  for  EngUsh  language  training 
and  the  final  two  years  of  their 
undergraduate  studies.  USL\  anticipates 
awarding  five  or  six  grants  under  this 
competition  in  the  tenth  Central 
American  Program  of  Undergraduate 
Scholarships  (CAMPUS). 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultiu-al  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
emended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Govenmient  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  •  •  *; 
to  strengthen  the  ties  which  imite  us 
vdth  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Carol  B.  Epstein.  Assistant  General 
Counsel,  at  61&-6981.  and  the  address  is  Room  700. 
U.S.  Information  Agency.  301  Fourth  Street.  S.W.. 
Washington.  D.C.  20547 


development  of  fi-iendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  other  countrie«!  of  the 
world." 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidehnes  outlined  in  the  Sohcitation 
Package.  USL\  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/ 
AEL-94-01. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Friday,  April 
7, 1995.  Faxed  documents  vrill  not  be 
accepted,  nor  will  documents 
postmarked  on  April  7. 1995  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
American  Republics  Programs  Branch, 
E/AEL,  Room  314,  U.S.  Information 
Agency.  301  4th  Street,  S.W., 
Washington,  D.C.  20547.  tel:  202-619- 
5365.  fax:  202-401-1720,  Internet- 
CAMPUS@USIA.GOV  to  request  a 
Sohcitation  Package,  which  includes 
more  detailed  award  criteria;  all 
apphcation  forms;  and  guideUnes  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  USL\  Program 
Officer  Debra  Shetler  on  all  inquiries 
and  correspondences.  Interested 
applicants  should  read  the  complete 
Federal  Register  announcement  before 
addressing  inquiries  to  the  American 
Republics  Programs  Branch  or 
submitting  their  proposals.  Once  the 
RFP  deadline  has  passed,  the  American 
RepubUcs  Programs  Branch  may  not 
discuss  this  competition  in  any  way 
with  applicants  until  after  the  Bureau 
proposal  review  process  has  been 
completed. 

ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Application 
Package  and  send  only  complete 
applications  to:  U.S.  Information 
Agency.  Ref :  E/AEL-95-01,  Office  of 
Grants  management,  E/XE,  Room  336. 
301  4th  Street.  S.W.,  Washington,  D.C. 
20547. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cuhural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
difilerences  including,  but  not  limited  to 
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racs.  gndar.  raligian.  gsognphic 
locatioD.  inrin  Trninmk"  status,  and 
ph jsacal  rhalWiiigw.  Ajiplicaats  are 
strongly  encouiaged  to  adhere  to  tiie 
advaacaaaant  of  thia  priadpfe. 

Overview 

The  obiactf  v«a  <rftlw  {no^am  are  to 
ini|miv«  the  range  and  quaKty  of 
educational  ahematives  for  taloiled 
young  Central  Americans  of  limited 
financial  meens,  to  nwlch  educational 
opportunities  with  regional  needs,  and 
'to  buifd  lasting  links  between  the  U.S. 
and  Central  America. 

Guidelines 

Approximately  63  upper  diviaoo 
transfer  students  from  Etelize,  Costa 
Rica.  El  Salvador.  Giiatemala.  Hooduras, 
Nicaragua  and  Panama  will  be 
sponsored  for  up  to  30  months  of  U.S. 
study  toward  a  bachelor's  degree, 
including  intensive  English  language 
training  and  undergraduate  academic 
coursewoik.  fai  selecting  student 
grantees,  the  Agency  will  seek  those 
who,  by  prior  academic  preparation  and 
performance,  are  likely  to  succeed  in 
rigorous  U.S.  college  courses.' 

USIA  will  award  grants  to  five  or  six 
accredited  U.S.  ooU^es  and  universities 
to  host  ntfionally  diverse  ^oups  of  lO- 
14  student  participants. 

AppBcant  institutions  should  pledge 
administrative  and  faculty  commitment, 
as  well  as  instructional  and  counseling 
support,  to  implement  an  extensive 
range  of  educational  and  cultural 
program  elements  and  to  assist  students 
in  achieving  academic  and  personal 
success. 

Student  Selectian 

A  joint  private  sector-USlA  team  will 
review  students'  applications,  conduct' 
interviews,  and  consider  test  scores, 
transcripts,  transferable  credits, 
prospective  class  standing,  linguistic 
aptitude,  and  all  other  factors  relevant 
to  students'  likelihood  of  achieving 
academic  success  and  earning  a  degree 
within  the  time  limits  of  the  program. 
The  team  will  recommend  the  selection 
and  placement  of  candidates  to  USIA. 
final  selectian  is  subject  to  review  by 
the  J.  WilKam  Fulbright  Foreign 
Scholarship  Board. 

AdnMasMB  andOvM  Transfar 

Once  student  participants  are 
identiHed.  the  application  dossiers  will 
be  sent  to  the  prospective  host 
institution,  which  will  have  a  ^Mtafied 
time  in  which  to  review  student 
quahfications  and  ooafinn  admissioii. 


Oincka-'slltaifaikap 


ih«ld 


a  two-day  conference 
D.C  in  October  1995  for 
on  or  Project 
Project 
wnll  be  discussed 


stratora  ^Coordinators. ! 


USIA  will 
in  Waduqgton, 
imiversity  Proj  ict  Oirecti 
Admini: 

issues  and  pol^iss 
with  USIA  staf . 

PkaaryAiriv^i 

USIA  win  CO  iduct  an  orientation 
program  for  tht  students  in  January 
1996  (the  actu4  dates  to  be  determined 
in  accordance  with  the  selected 
universities'  academic  calendars),  in 
Miami,  Florida 

n.  The  Pro^aa  i 

Intensive  Engli  Ji  Language  Proffam 


i  lall 


hnstitutions 
English  as  a 
Teqp(»siveto 
individual 

to  enable  the  stiidents 
adequate  Engli 
regular  academic 
1996. 


Seiiond 
videly 
abil  ty 
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CAMPUS 
U.S.  host 
seeking 

earn  a  bachelot^s 
scholarship 
completed  at 
level  study  at 
institutions. 


in  many  ways  I 
division  (third 
students. 


provide  intensive 
Language  programs 
varying  levels  of 
and  rates  of  pro^ees 

to  achieve 
fluency  to  enter 
courses  in  the  fell  of 


Nature  and  le^ei  of  Academic  Program 

nts  will  enroll  at  each 
institution  as  undergraduates 
(unlessjotherwise  specified)  to 
de«ee  during  the    - 
pe^od.  As  they  will  have 
t  two  years  of  coliege- 
itral  American 
C4MPUS  students  ^ould 
considered  upper 
tnd  fourth  year) 


Academic  Program — Guidance  and 
Monitoring 

Host  instituti  ms  are  expected  to' 
ensure  that  CAMPUS  students  are 
enrolled  in  a  substantive  undergraduate 
study  program  Ihroughout  the  duration 
of  the  scholarsbip.  If  careful  assessment 
of  a  participant^  prior  studies  suggests 
that  a  bachelor'^  degree  can  be  earned 
before  the  program  expiration  date,  that 
patticipant  wii^be  expected  to  return 
home  immediaely  after  graduation. 
Conversely,  if  ctoehil  assessment  while 
the  student  is  pnrsuing  studies  in  the 
U.S.  suggests  tfaht  a  bachelor's  degree 
cannot  be  earnep  within  the  scholarship 
period.  USIA  w^ll  work  with  the  host 
institution  to  ddtetmine  an  appropriate 
course  of  action . 

Academic  Progi  am— Fields  of  Study 

Institutioi^  grantees  must  offer     ' 
academic  progn  ims  in  three  or  more  of 
the  following  fit  ids  of  study:  Business 
Administration,  Communications, 
Education,  Soci  d  Sciences.  Natural 
Sciences,  and  Ii  Jormatiea  Sciences. 


The  proposal  should  inclxide  a  bst  of 
all  the  major  fields  of  study  and  the 
specializatkm  offned  in  ndiich,  based 
on  the  institution's  previous  experience 
with  Central  American  students  and  the 
standards  of  the  depastments  involved, 
the  students  should  have  a  reasonable 
expectation  of  attaining  a  depoa  in  tlM 
specializations  o^ied. 

Special  Programs  and  Services 

The  special  needs  of  the  CAMPUS  X 
participants  group  should  be  addnessed 
in  orientation  programs  fcMmgjug  on 
social  and  cultural  adaptations, 
introduction  to  preparation  for  U.S. 
scholarly  traditions^aad  classroom 
methodology,  ongoing  intocultiual 
counselii^  appropriate  undergraduate 
coursework.  and  intellectual,  cultural.    . 
and  social  enhancement  activities,  e.g. 
attending  a  play,  concert.  let^ure.  sports 
event,  or  other  community  or  cultural 
activities,  are  encour^ed  and  should  be 
offered  during  the  entire  length  of  the 
program.  To  die  extent  possible,  faculty 
members  or  local  citizens  with  relevant 
expertise  should  prepare  and/or 
accompany  the  -«studffnts  for  ^rJi 
activity. 

Pro-ams  must  comply  with  f-1  visa 
regulations.  Please  refer  to  pragFun 
specific  guidelines  in  the  Solicitation 
Package  for  further  details. 

Proposed  Budget 

Applicants  must -submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  sununary 
budget  as  well  as  a  breakdown  reflecting 
both  the  administrative  budget  and  ^e 
program  budget.  For  better 
understanding  or  ftother  clarification, 
applicants  may  provide  separate  sub- 
budgets  for  eadi  program  component, 
phase,  location,  or  activity  in  order  to 
facilitate  USIA  decisions  on  funding. 

Provide  a  thrae^column  outline 
showing  funds  requested  from  USIA. 
contributions  by  the  applicant 
institution  or  other  sources,  and  total 
expenditures  on  major  line  items 
(tuition,  maintenttooe.  cultural 
activities,  administraticm.  tic)  tor  a 
group  often  (10)  students.  Piovide  a 
separate  and  comparable  cost  per 
additional  student  budget  outline  and 
explanation  for  USIA's  use  in  the  event 
your  prdposal  is  funded  and  your 
institution  is  asked  to  host  more  than  10 
students. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
intenuAional  exchange  programs  will  be 
Umited  to  $60,000. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 
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Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  arid  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  Agency  contracts  office,  as  well  as 
the  USIA  Office  of  American  Republics 
and  the  USIA  post  overseas,  where 
appropriate.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  the  USIA  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Pro-am  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reaspnable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  includmg 
maximum  sharing  of  informatwn  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity. 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adeqliate  and  appropriate  to 

.  achieve  the  program  or  project's  goals. 

7  Institution's  Record/ Abihty: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 


past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  insures  that  USIA 
supported  programs  are  not  isolated 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
Award-receiving  organizations/ 
institutions  will  be  expected  to  submit 
intermediate  reports  after  each  project 
component  is  concluded  or  quarterly, 
whichever  is  less  fi«quent. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  U.S.-Partner  Count^ 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
country  (ies). 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Tlie  ne«ds  of  the  program 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  imtil  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
July  7, 1995.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  December  7. 1994 
Dell  Pendergrast. 

Deputy  Associate  Director,  Educational  and 
Cultuml  Affairs. 

(PR  Doc.  94-30573  Filed  12-14-94: 8:45  am) 
BILUNQ  CODE  «t30-01-M 


International  Educational  and  Cultural 
Activities  Discretionary  Grant  Program 

summary:  The  Office  of  Citizen 
Exchanges  (E/P)  of  the  United  States 
Infoimation  Agency's  Bureau  of 
Educatibn  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award  program.  Public  or 
private  nonprofit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  501(c)(3)  may  apply  to 
develop  projects  that  link  their 
international  exchange  interests  with 
counterpart  institutions/groups  in  ways 
supportive  of  the  aims  of  the  Bureau  of 
Educational  and  Cultural  Affairs. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  as  amended.  Public  Law  87- 
256,  also  known  as  the  Fulbright  Hays 
Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  •  *  *, 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  •  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  Programs  and  projects  must 
conform  with  Agency  requirements  and 
guidelines  outlined  in  the  Application 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 

Interested  applications  should  read 
the  complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  of  Citizen 
Exchanges  or  submitting  their 
proposals.  Once  the  RFP  deadline  has 
passed,  the  Office  of  Citizen  Exchanges 
may  not  discuss  this  competition  in  any 
way  with  appUcants  until  after  the 
Bureau  program  and  project  review 
process  has  been  completed. 
ANNOUNCEMENT  NAME  ANO  NUMBER:  AH 
communications  concerning  this 
announcement  should  refer  to  the  Fall 
Discretionary  Grant  Program.  The 
announcement  number  is  E/P-95-29. 
Please  refer  to  title  and  number  in  all 
correspondence  or  telephone  calls  to 
USIA. 

DATES:  Deadline  for  Proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Friday.  March 
10, 1995.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmaiiced  on  March  10. 1995,  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 


Federal  Register  /  Vol.  59.  No.  240  /  Ti,..«^«w 


r\t%^%f^ww^u.^ 


km         J      »  « 


UMI 


the  dMfve  dndfiM.  Tliit  acatfoB  is 

effective  from  the  publicadoa  date  of 
this  notice  tetn^^larch  10. 1995.  for 
projects  %yhere  activities  will  b^gin 
between  July  1, 1995  and  DecenAier  31. 
1995. 

FOn  FURTHER  MFORMATIOH  CONTACT: 
Inteiested  ai;guiizations/iiistitutions 
nnist  contact  the  Office  of  Citueo 
Exchanges.  E/PL.  Room  216,  United 
States  Infomration  Agency,  301  4th 
Street.  S.W..  WasfaiAgton.  D.Q  20547. 
(202)  619-5326.  to  request  detailed 
apphcatioo  packets,  which  include 
award  criteria,  ail  application  fonns; 
and  guidelines  for  pvqpanng  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  ba4get. 
Please  direct  inquiries  and 
coirespondences  to  USJA  Pro-am 
Officer  Laveme  Johnson.  E-K4ail 
(L)ohnson«USIA.GOV). 
AOiMESSCS:  Applicants  BHUt  fallow  «U 
instnictiQas  given  in  the  Applicatioo 
Package  and  send  only  complete 
applicatioas  to:  US.  Infannation 
A^BOcy.  REF:  E/P-95-29  Spring 
Discretioiiary  Grant  Comp^ition.  Grants 
Maoagement  Division  (E^XE).  301  4th 
Street.  S.W..  Roam  336.  Washington, 
D.C  20547. 


SUPKBEMTARY IWFOHMATCW;  Potsuant 
to  the  Bureau's  authoriziiig  lagislatian, 
propaais  most  naintain  a  nan  political 
chaeactar  and  should  be  balanced  and 
in|awifiative  of  the  di  acuity  of 
American  political,  social,  and  cultucal 
life.  "Diversity"  should  be  mtetpratad 
in  the  fanadesi  sense  and  encompass 
differences  inchiding  but  not  limited  to 
race,  gender,  religion,  geeigraphic     '■' 
location,  socio'eoonomic  status,  and 
physical  chaUenges.  Applicants  are 
strongly  enoouraged  to  adhere  to  die 
advancement  of  this  principle. 


The  Office  of  Citizen  Exchanges 
worics  ¥rith  U.S.  private  sector  non- 
profit organizations  on  cooperative 
intematiaiial  ^oup  projects  that 
introduce  American  and  foreign 
paiticipaats  to  «ach  others'  social, 
economic  and  political  stroctvres;  and 
intematianal  interests.  The  Office 
supports  IntenMtional  prt^ects  in  the 
United  States  or  ovmaeas  involving 
leaders  or  potential  leaders  in  the 
fbllowiag  fields  and  proEessi^ms:  U^ban 
planners,  jurists,  specialized  jaumalists 
(specialists  in  economic,  business, 
pahtacal  analysis,  international  affairs), 
business  proipssianals.  NGO  leaders, 
environmental  specialists, 
parliamentarians,  educators,  economic 
planning,  and  other  goweiiMuent 
officials. 
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Applicants  s  lould  carefully  aote  Ihe 
followii^  resti  ctioas/ 
recoramendatii  ins  for  proposals  la 
specific  geogr^hical  areas: 

The  Newly  iMdependeat  Skdes:  USIA 
and  other  agen  loes  of  the  US. 
government  ha  ra  numerous-programs  la 
the  countries  off  the  MIS  (Armenia, 
Azerbaijan,  Belarus,  Georgiar 
Kazaldiatan,  Ktigyzstan.  Moldova,. 
Rusaa,  Tajiki^an.  Tnifanenistan, 

Stan).  As  sucli,  Ae 
for  ^at  part  of  the     , 
world  in  this  cbmpetition  will  be 
extreme^  limbed.  Proposals  which 
would  noimalw  be  considered  forotfaer 
USIA  grant  competitions  will  not  be 
acoepted.  E/P  encourages  orgamzatioBS 
to  sedc  clarification  on  these  pomts 
before  presentii^  a  proposal. 

Europe,  £asfbm  Earope.  and  the 
Baltics  (EU):  Pfojects  are  encouraged 
involving  Weslnn  Europe  (including 
Canada).  Priony  will  be  given  to 
projects  relatii^  to  ttmttit^  resohxtion, 
ity,  andtfae 
to  the  &ct  that  the 
the  process  of 
competitions  in 
the  Baltics,  wswrill 
for  youth  cwhangr 
programs  or  fo|  programs  ia  the 
following  theniatic  areas:  public 
administiation|  business  management. 
independent  media  development.. 


tolerance, 
environment. 
Office  has 
conducting 
Eastern  Euro 
not  accept 


journalism 
-government  ai 
mtinicipal  mi 

East  Asia 
Priority  consi 


g,  and  local 
inistration  and 

the  Pacific  (EA): 
on  will  be^vea  to 
regional  or  sub^egional  proposals  that 
focus  on  the  fa  lowing  ttm^yi^fff-  (t) 
APEC-related  ( conomic  and  trade 
issues;  (2)  The  information 
superhighway:  t^whnrtlngifni  -rhingm 
and  effects  on  i  be  individual  and 


society;  (3) 

ethics  and 
.evolving  sec; 

Pacific  regicui. 

American 
-will  be  given  t 


professionalism,  press 
governance;  and  (4)  The 
Ity  dynamics  in  the  Asia- 


f/cs  MR/' Priority 
projects  in  the  loUowifig 
areas:  Civil-military  relations,  effective 
administrationj'decentralization, 
American  stuaes.  judicial  re£ann.  and 
the  protectionAjromotion  of  minority 
and  indigenoul  rights.  Preference  will 
be  given  to  prcsects  involving  Haiti 
which  focus  oi}:  democracy  buildii)^ 
support  for  indigenous  non- 
governmental irganization  (MGOs),  and 
the  environme  it. 


proposals  in  all 
emphasis  will  be 
given  to  proposals  which  focus  on 
strengthening  f  emocratic  instittstions. 


A/ncofAFj:  While 
fields  are  enco  u-aged. 


North  Africa,  Near  East  and  South 
Aaa  fNEA/:  Priority  will  ha  given  to 
projects  which  pnanote  civil  aociaty, 
democjatfatiOB,  enonnanir  aafonn.  free 
markets,  tolenaoe  and  plunlisn. 
conflict  TBSohitioB,  and  braeli  and  Arab 
undwatanding 

Ute  Office  of  Otizen  Exdianges 
strongly  encourages  the  coordination  of 
activities  with  respected  universities, 
professional  associations,  and  major 
oiltuial  institutions  in  the  U.S.  and 
abroad,  but  paiticulaily  in  the  U.S. 
Projects  should  be  intellectual  and 
cultural,  not  technical.  Vocational 
traimng  (an  occupation  other  than  one 
requiring  a  baccalaureate  or  higher 
academic  degree;  /.e...  clerical  work,  auto 
maintenance,  etc,  and  other  occupations 
requirii^  less  than  t«M>  years  of  higher 
education)  and  tecSmictd  training  '> 

(special  and  practical  knowledge  of  a 
mechanical  ora  scientific  subject  which 
enhances  mechanical,  iianowly 
scientific,  or  semi-skilled  capabilities) 
are  ineligible  for  support  in  addition, 
scholarship  progcaaas  are  ineligihle  far 
support. 

The  Office  does  not-rnqjipfat  proposals 
limited  to  ccmfeieaces  or  seminais  (i.e^ 
one  to  fourteen-day  progiaaH  with 
plenary  sessioDS.  main  speakers,  panels, 
and  a  passive  audience),  ft  will  support 
confeienoes  only  iosoCH- as  they  aie  part 
of  a  larger  project  in  duration  and  scope 
which  is  receiving  USIA  funding  &ain 
this  competition.  USIA-^su]^)orteiii 
.projects  may  include  inlenistups;  study 
tours;  shoit-teim>&aa»-tecfaiUcal 
training;  and  extended,  intensive 
workshops  taldng  place  in  the  Uiited 
States  or  overseas.  The  themes 
addressed  in  eocchange  programs  must 
be  of  kmg-teim  importance  rather  than 
focused  excluovely  oacurrent  events  or 
short-terra  issues.  In«very  case,  a 
substaiMial  rationale  must  be  presented 
as  part  of  the  proposal,  one  that  clearly 
indicates  the  distinctive  and  uiipuitant 
contribution  of  the  ovoail  pnqect, 
including  where  applicable  die 
expected  yidd  of  any  associated 
conference.  No  funding  is  availri>le 
exclusively  to  send  U.S.  citizens  to 
conferences  or  conference-type  seminars 
overseas;  neitiwr  is  funding  available  for 
bringing  foreign  nationals  to 
conferences  orto  routine  professional 
association  meetings  in  the  United 
States.  Projects  tbat  duplicate  what  is 
routinely  carried  out  by  private  sector 
and/or  public  sector  operations  will  not 
be  considered.  The  Office  of  Citizen 
Exchanges  strongly  lecommends  that 
api>licants  ccmsult  with  host  country 
USIS  posts,  prior  to  sulanittiiig 
proptnals. 


Seledioa  of  ParticipaBts 

All  grant  proposals  should  clearly 
describe  the  type  of  persons  who  will 
participate  in  the  program  as  well  as  the 
process  by  which  participants  will  be 
selected.  It  is  recommended  that 
programs  in  support  of  U.S.  internships 
include  letters  tentatively  committing 
host  institutions  to  support  the 
internships,  hi  the  selection  of  foreign 
participants.  USIA  and  USIS  posts 
abroad  retain  the  right  to  nominate  all 
participants  and  to  accept  or  deny 
participants  recommended  by  grantee 
institutions.  However,  grantee 
institutions  are  often  asked  by  USIA  to 
suggest  names  of  potential  participants. 
The  grantee  institution  will  also  provide 
the  names  of  American  participants  and 
brief  (two  pages)  biographical  data  on 
each  American  participant  to  the  Office 
off  Citizen  Exchanges  for  information 
purposes.  Priority  will  be  given  to 
foreign  participants  who  have  not 
previously  travelled  to  the  United 
States. 
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other  Bureau  offices  are  also  announced 
in  the  Federal  Register. 

For  projects  that  would  begin  after 
December  31, 1995.  competition  details 
will  be  announced  in  the  Federal 
Register  on  or  about  June  1. 1995. 
Inquiries  concerning  technical 
requirements  are  Welcome  prior  to 
submission  of  applications. 


Additional  Guidance 

The  Office  of  Citizen  Exchanges  offers 
the  following  additional  guidance  to 
prospective  applicants: 

1 .  The  Office  of  Citizen  Exchanges 
mcourages  project  proposals  involving 
more  than  one  country.  Pertinent 
rationale  which  links  countries  in  multi- 
country  projects  should  be  included  in 
the  submission.  Single-country  projects 
that  are  clearly  defined  and  possess  the 
potential  for  creating  and  strengthening 
continuing  linkages  between  foreign  and 
U.S.  institutions  are  also  welcome. 

2.  Proposals  for  bilateral  programs  are 
subject  to  review  and  comment  by  the 
USIS  post  in  the  relevant  country,  and 
pre-selected  participants  %vill  also  be 
subject  to  USIS  post  review. 

3.  Bilateral  programs  should  clearly 
identify  the  counterpart  organization 
and  provide  evidence  of  the 
organization's  participaticm. 

.    4.  The  Office  of  Citizen  Exchanges 
will  consider  proposals  for  activities 
which  take  place  exclusively  in  other 
countries  when  USIS  posts  are 
consulted  in  the  design  of  the  proposed 
program  and  in  the  choice  of  the  most 
suitable  venues  for  such  proposals. 

5.  OfGce  of  Citizen  Exchanges  grants 
are  not  given  to  support  projects  whose 
focus  is  limited  to  technical  or 
vocational  subjects,  or  for  research 
projects,  for  publications  funding,  for 
student  and/or  teacher/faculty 
exchanges,  for  sports  and/or  sports 
related  programs.  Nor  does  this  office 
provide  scholarships  or  support  for 
long-term  (a  semester  or  more)  academic 
studies.  Competitions  sponsored  by 


Funding 

Although  no  set  funding  Umit  exists, 
proposals  for  less  than  $150,000  will 
receive  preference.  Organizations  with 
less  than  four  years  of  successful 
experience  in  managing  international 
exchange  programs  are  limited  to 
$60,000.  Applicants  are  invited  to 
provide  both  an  all-inclusive  budget  as 
well  as  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  in  order  to  facilitate  USIA 
decisions  on  funding.  While  an  all- 
inclusive  budget  must  be  provided  with 
each  proposal,  separate  component 
budgets  are  optional.  Comprtition  for 
USIA  funding  support  is  keen. 

The  selection  ofgrantee  institutions 
will  depend  on  program  substance, 
cross-cuhural  sensitivity,  and  ability  to 
carry  out  the  program  successfully. 
Since  USIA  grant  assistance  constitutes 
only  a  portion  of  total  project  funding, 
proposals  should  list  and  provide 
evidence  of  other  anticipated  sources  of 
financial  and  in-kind  support.  Proposals 
with  substantial  private  sector  support 
from  foundations,  other  institutions,  et. 
al.  will  be  deemed  highly  competitive. 
The  Recipient  must  provide  a  minim;mi 
of  33  percent  cost  sharing  of  the  total 
project  cost. 

Cost  sharing  may  be  in  the  form  of 
allowable  direct  or  indirect  costs.  The 
Recipient  must  maintain  written  records 
to  support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  to  cost 

Earticipation,  as  well  as  costs  to  be  paid 
y  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  A-1 10, 
Attachment  E-Cost  Sharing  and 
Matching  and  should  be  described  in 
the  proposal.  In  the  event  the  Recipient 
does  not  provide  a  minimum  of  33 
percent  cost  sharing,  the  Agency's 
contribution  will  be  reducwl  in 
proportion  to  the  Recipient's 
contribution.  The  Recipient's  proposal 
shall  include  the  cost  of  an  audit  that: 
(1)  CompUes  with  the  requirements  of 
OMB  Circular  No.  A-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions;  (2) 
complies  with  the  requirements  of 
American  histitute  of  Certified  PubHc 
Accountants  (AICPA)  Statement  of 


Position  (SOP)  No.  92-9;  and  (3) 
includes  review  by  the  recipient's 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedule  of 
indirect  cost  rate  computation,  if  such  a 
rate  is  being  proposed.  The  audit  costs 
shall  be  identified  separately  for:  (1) 
Preparation  of  basic  financial  statements 
and  other  accounting  services;  and  (2) 
preparation  of  the  supplemental  reports 
and  schedules  required  by  OMB 
Circular  No.  A-133,  AICPA  SOP  92-9, 
and  the  review  otthe  supplemental 
schedule  of  indirect  cost  rate 
computation 

The  following  project  costs  are 
eligible  for  consideraUon  for  funding: 

1.  International  and  domestic  air 
fares;  visas;  transit  costs;  ground 
transportation  costs. 

2.  Per  Diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $140/day  for  program  participants 
or  the  published  U.S.  Federal  per  diem 
rates  for  individual  American  cities.  For 
acUvities  outside  the  U.S.,  the  published 
Federal  per  diem  rates  must  be  used. 

Note  U.S.  escorting  staff  must  use  the 
published  Federal  per  diem  rates,  not  the  flat 
rate. 

3.  hiterpreters:  If  needed,  interpreters 
for  the  U.S.  program  are  provided  by  the 
U.S.  State  Defmrtment  Language 
Services  Division.  Typically,  a  pair  of 
simultaneous  interpreters  is  provided 
for  every  four  visitors  who  need 
interpretaUon.  USIA  grants  do  not-pay 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  country. 
Grant  proposal  budgets  should  contain 

a  flat  $140/day  per  diem  for  each 
Department  of  State  interpreter,  as  well 
as  home-program-home  air 
transportation  of  $400  per  interpreter 
plus  any  U.S.  travel  expenses  during  the 
program.  Salary  expenses  are  covered 
centrally  and  should  not  be  part  of  an 
applicant's  proposed  budget. 

4.  Book  and  cultural  allowance: 
Participants  are  entitled  to  and  escorts 
are  reimbursed  on  one-time  cultural 
allowance  of  $150  per  person,  plus  a 
participant  book  allowance  of  $50.  U.S. 
staff  do  not  get  these  benefits. 

5.  Consultants.  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal. 

6.  Room  rental,  which  generally 
should  not  exceed  $250  per  day. 

7.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop, 
and  translate  materials  for  participants. 
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8.  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $5-4  for  a 
lunch  and  $14-20  for  a  dinner; 
excluding  room  rental.  The  number  of 
invited  guests  may  not  exceed 
participants  by  more  than  a  factor  of  two 
to  one. 

9.  A  return  travel  allowance  of  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  inciured  during 
international  travel. 

10.  All  USlA-funded  delegates  will  be 
covered  under  the  terms  of  a  USIA- 
sponsored  health  insurance  policy.  The 
premium  is  paid  by  USIA  directly  to  the 
insurance  company. 

11.  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  application  package. 

Note:  the  20  percent  limitation  of 
"administrative  costs"  included  in  previous 
announcements  does  not  apply  to  this  RFP. 

Please  refer  to  the  Application 
Package  for  complete  budget  guidelines. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  Application  Packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  budget  and  contract 
offices,  as  well  as  the  USIA  geographic 
regional  office  and  the  USIS  post 
overseas,  where  appropriate.  Proposals 
may  also  be  reviewed  by  the  USIA's 
Office  of  General  Counsel  or  by  other 
Agency  elements.  Funding  decisions  are 
at  the  discretion  of  the  USIA  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer. 

Review  Criteria 

VSIA  will  consider  proposals  based 
on  their  conformance  with  the 
objectives  and  considerations  already 


stated  in  this  I FP,  as  well  as  the 
following  crite  ria: 

1  Quality  of  ''rogmm  Idea.,  Proposals 
should  exhibit  originality,  substance, 
precision,  and  relevance  to  the  Agency 
mission. 

2.  Program  I  'lanning:  Detailed  agenda 
and  relevant  vt  ork  plan  should 
demonstrate  si  ibstance  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  Achieve  Program 
Objectives:  OUectives  should  be  ' 
reasonable,  feasible,  and  flexible. 
Proposal  should  clearly  demonstrate 
how  the  institftion  will  meet  the 
program  objectives  and  plan. 

4.  Multipliet  Effect:  Proposed  . 
programs  shotild  strengthen  long-term 
mutual  imderatanding,  including 
maximiun  sha^g  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Value  of  y.S.-Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  ar^  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  si  ^ificance  in  the  partner. 

6.  Institutioi  tal  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  ade  [uate  and  appropriate  to 
achieve  the  pipgram  or  project's  goal. 

7.  Institution  Reputation/Ability: 
Proposals  shotild  demonstrate  an 
institutional  n  cord  of  successful 
exchange  pro(  rams,  including 
responsible  fii  cal  management  and  full 
compliance  w  th  all  reporting 
requirements  or  past  Agency  grants  as 
determined  b]  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstra  ted.  potential  of  new 
applicants. 

•  8.  FoUow-oA  Activities:  Proposals 
should  provk  s  a  plan  for  continued 
follow-on  acti  ^ity  (without  USIA 
support)  whic  1  ensures  that  USIA 
supported  pre  jrams  are  not  isolated 
events. 

9.  Evaluatidbn  Plan:  Proposals  should 
provide  a  plai  for  a  thorough  and 
objective  eval  lation  of  the  program/ 
project  by  the  grantee  institution. 
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10.  Cost-Effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

.   11  Cost-Sharing.- Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  fimding 
contributions. 

12.  Support  of  Diversity:  Pwposala 
should  demonstrate  the  recipients' 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity  throughout  the  program.  This 
can  be  accomplished  through 
documentation  (such  as  a  written 
statement  or  account)  summarizing  past 
and/or  on-going  activities  and  efforts 
that  further  the  principle  of  diversity 
within  both  their  organization  and  their 
activities. 

Notice 

The  need  of  the  program  may  require 
the  award  to  reduced,  revised,  or 
increased.  The  terms  and  conditions 
published  in  the  RFP  are  binding  and 
may  not  be  modified  by  any  USIA 
representative.  Explanatory  information 
provided  by  USIA  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
Government.  F^al  awards  cannot  be 
made  imtil  fimds  have  been  fully 
appropriated  by  the  Congress,  allocated 
and  committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
Jiuie  1, 1995.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  December  8. 1994. 
Dell  Pendergrast, 

Deputy  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
IFR  Doc.  94-30842  Filed  12-14-94;  8:45  am) 
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contains  notices  of  rrteetings  put)lished  urxJer 
ttie  "Government  in  the  Sunshine  Act"  (Pub 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:01  a.m.  on  Tuesday,  December  13, 
1994,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following  matters: 

Application  of  First  Security  Bank,  Searcy, 
Arkansas,  an  insured  State  nonmember  bank, 
for  consent  to  purchase  certain  assets  of  and 
assmne  the  liability  to  pay  deposits  made  in 
the  Searcy  and  Heber  Springs  branches  of 
Worthen  National  Bank  of  Arkansas,  Little 
Rock,  Arkansas,  and  for  consent  to  establish 
the  Searcy  and  Heber  Springs  branches  of 
Worthen  National  Bank  of  Arkansas  as 
branches  of  First  Security  Bank.  ^ 

Matters  relating  to  the  Corporation's 
supervisory  activities. 

Personnel  matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
OfiBce  of  Thrift  Supervision),  seconded 
by  Ms.  Judith  A.  Walter,  acting  in  the 
place  and  stead  of  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Currency), 
and  concurred  in  by  Chairman  Ricki  R. 
Tigert,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
obser\'ation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(6) 
(c)(8).  (c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 

U.S.C.552b(c)(2),  (c)(6).  (c)(8). 

(c){9)(A)(ii),  and  (c)(9)(B)). 
The  meeting  was  held  in  the  Board 

Room  of  the  FDIC  Building  located  at 

550  17th  Street,  N.W..  Washington,  D.C. 
Dated:  December  13, 1994. 

Federal  Deposit  Insurance  Corporation. 

Lcneta  G.  Gregorie, 

AcUng  Assistant  Executive  Secretary. 

IFR  Doc.  94-31023  Filed  12-13-94;  3:55  pm| 

■<ujNecooEcn4-ei.M 


SECURITIES  AND  EXCHANGE  COMMISSION 
Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-^09.  that  the 
Securities  And  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  December  19. 1994. 
Open  meetings  will  be  held  on 
Monday,  December,  19, 1994  at  10:00 
a.m.,  and  Tuesday,  December  20, 1994, 
at  10:00  a.m..  in  Room  1C30.  A  closed 
meeting  will  be  held  on  Monday. 
December  19, 1994,  following  the  10:00 
a.m.,  open  meeting. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present 
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FOREIGN  CLAIMS  SETTLEMENT  COMMISSION 

F.C.S.C.  Meeting  Notice  No.  2-95 
Amended 

Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Dote,  Time,  and  Subject  Matter 

Wed,  Dec,  21, 1994  at  10:00  am.— 
Consideration  of  Final  Decisions  and 
Amended  Final  Decisions  on  claims 
against  Iran. 

Subject  matter  not  disposed  of  at  the 
scheduled  meeting,  may  be  carried  over 
to  Oie  agenda  of  the  following  meeting 

All  meetings  are  held  at  the  Foreign 
claims  Settlement  Commission,  600  E 
Street,  NW..  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting  may  be 
directed  to:  Administrative  Officer. 
Foreign  Claims  Settlement  Commission 
600  E  Street.  N W. ,  Room  6029. 
Washington.  DC  20579.  Telephone 
(202)  616-6988. 

Dated  at  Washington,  DC  on  December  13 
1994.  • 

Jeanette  Matthews. 

Administrative  Assistant. 

IFR  Doc.  94-31021  Filed  12-13-94;  3:55  pm] 
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The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8).  t9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Wallman.  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Monday, 
December  19. 1994.  at  10:00  a.m..  will 
be: 

The  Commission  will  hear  oral  argument 
on  an  appeal  by  George  Salloum.  formef  head 
trader  of  Thomas  James  Associates,  Inc    and 
by  the  Commission's  Division  of 
Enforcement,  from  an  administraiive  law 
judge's  initial  decision.  For  further 
information,  please  contact  Kermit  B 
Kennedy  at  (202)  942-0879. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Monday 
December.  19.  1994.  following  the  10  00 
a.m.,  open  meeting  will  be: 

Post_oral  argument  discussion. 

Institution  of  administrative  proceeding;:  of 
an  enf  ircement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  action. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday. 
December  20, 1994.  at  10:00  a.m.,  will 
be: 

1.  Consideration  of  a  release  that  would 
adopt  amendments  to  Rule  19b-4  and  Form 
19b-4  under  the  Securities  Exchange  Act  of 
1934  (the  "Acf  •)  to  expand  the  scope  of 
proposed  rule  changes  filed  by  self-regulaton- 
organizations  CSROs")  that  may  become      ' 
effective  immediately-  The  release  also 
would  adopt  amendments  to  Rules  6a-2 
15Ai-l.  17a-21.  and  Form  X-15AJ-2  under 
the  Act  to  streamline  and  conform 
requirements  for  SROs  and  the  Municipal 
Securities  Rulemaking  Board  to  file  certain- 
information  annually.  For  further 
information,  please  contact  Andrew  S 
Margolin,  at  (202)  942-0073. 

2.  Consideration  of  whether  to  adopt 
proposed  Rule  17a-23  and  form  17A-23.  to 
establish  recordkeeping  and  reporting 
requirements  for  brokers  and  dealers  that 
operate  automated  trading  systems.  The  rule 
would  require  registered  broker-dealer 
sponsors  of  these  systems  to  maintain 
participant,  volume  and  transaction  rerorHs 
and  to  report  system  activity  periodically  to 
the  Commission.  The  Commission  puhlishe'! 
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'he  proposed  Rule  and  Form  for  comment  on 
Janitary  9  1994  For  fur<.her  inforaiation, 
please  contact  Kristen  N  Geyer  (202)  942- 
1799 

At  times,  changes  tn  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
irUormation  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contract:  The 
OfTicje  of  the  Secretary  (202)  942-7070 

Dated  December  13. 1994 
Margaret  H  McFarland. 
Deputy  Secrvtary 

|FR  Doc  94-31022  Filed  12-13-94.  3  55  pm) 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  edttorial  corrections  of  previously 
P»*fehed  Presidential,  Rule,  Proposed  Rule 
and  Notice  documents.  These  corrections  are 
P»epared  by  the  Office  rt  the  Federal 
Register.  Agency  prepared  conections  are 
issued  as  signed  documents  and  aftpeai  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

'  Food  and  Oaig  Admintstration 
(Docket  No.  850-0605] 

Guideline  for  Adverse  Experience 
Reporting  for  Uoensed  Biological 
Prociucts;  Availability 

Comecfjon 

In  notice  document  94-26484 

appearing  on  page  53994.  in  the  issue  of 

Thursday,  October  27, 1994.  make  the 
following  corrections: 

l.On  page  53994,  in  the  second 
column,  under  SUPPUBMENTARV 
"•FOWIATIOM:,  in  the  first  full  paragraph, 
in  the  third  line,  "with"  should  read 
"wiU". 

2.0n  the  same  page,  in  the  same 
column,  in  the  second  paragraph,  in  the 
first  line,  "guidelines"  should  read 
"guideline". 

mtum  cooE  isomi^ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminslration 

21CFRPart558 

New  Animal  Drugs  for  Use  in  Animal 
F*eds;  Salinomycin  in  Combination 
With  Roxarsone  and  Uncomycin.  or 
Virginiamycin,  or  Roxarsone  and 
Vhginiamycin 

Correction 

Rule  document  94-12288  beginning 
on  page  26423  in  the  issue  of  Friday, 
May  20. 1994  was  pubUshed  out  of 
order  and  should  have  appeared  before 
rule  document  94-12289. 

BUJNQ  COOC  1MM14 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(OR-943^1046:  GP4.1M:  OR-SOSSq 

Propped  Withdrawal  and  Opportunity 
for  Public  Meeting:  Oregon  ' 

Correction 

In  notice  document  94-22841 
Jj^inning  on  page  47346  in  the  issue  of 
Thursday,  SeptemberlS,  1994  make  the 
following  correction: 

On  page  47346.  in  the  second  column, 
in  the  land  description,  in  the  16th  line 
"Sec.  38"  should  read  "Sec.  28", 

BIUMO  COM  19eS41« 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION  wnwo 

Records  Schedules;  Availability  and 
Request  for  Comments 

Correction 

In  notice  docimient  94-29514, 
beginning  on  page  61345  in  the  issue  of 
November  30, 1994.  make  die  followinfi 
corrections: 

1.  On  page  61345.  in  the  third 
column,  under  Mxe  heading  "Schedules 
Pending",  in  paragragh  number  4.  in  the 
thud  line.  "<Nl.461-94-3)"  should  read 
"(Nl-467-94-3)". 

2- On  page  61346.  in  the  first  column, 
m  par^rai^  number  10,  in  the  second 
line.  "(Nl-269-92-1)"  should  read  "(Nl- 
269-92-2)", 

MUJNQ  cooc  ia»«vo 


SECURITIES  AND  EXCHANGE 
COMMISSION 

PW.  No.  IC>20630:  File  Ho.  812^5q 

Nationwide  Variable  Accoun^7,  et  aL 
Correction 

In  notice  document  94-26218 
beginning  on  page  53502  in  die  issue  of 
Monday,  October  24, 1994.  die  release 
number  is  conected  as  set  forth  above 
nuJNO  COOE  ises«vo 
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Part  II 


Department  of 
Transportation 


Research  and  Special  Programs 
Administration 


49  CFR  Parts  171  and  174 

Hazardous  Materials  in  COFC  and  TOFC 
Service;  Final  Rule 


UMI 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171  and  174 

[Docket  Na  Hiyi--197;  Amdt  Nos.  171-130. 
and  174-79] 

RIN  2137-AC26 

Hazardous  Materials  in  COFC  and 
TOFC  Servica 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
standards  for  transporting  portable  tanks 
containing  certain  hazardous  materials 
in  container-on-flatcar  (COFC)  or  trailer- 
on-flatcar  (TOFC)  service,  without 
obtaining  prior  approval  from  the 
Federal  Railroad  Administration  (FRA). 
Adoption  of  these  standards  as  rules  of 
general  applicability  will  provide  wider 
access  to  the  benefits  of  transportation 
services  that  have  been  proven  to  be 
effective  and  safe.  Persons  holding 
approvals  issued  prior  to  this 
rulemaking  who  are  unable  to  meet  the 
standards  established  by  this  final  rule 
will  need  to  re-apply  to  the  Associate 
Administrator  for  Safety,  FRA,  prior  to 
the  expiration  date  stated  in  their 
current  approval. 

The  intended  efi^ects  of  this  action  are 
to  reduce  the  need  for  obtaining  written 
approval  for  certain  COFC  or  TOFC 
services  and  to  facilitate  domestic  and 
international  commerce. 
DATES:  Effective  date.  February  13, 1995. 

Compliance  date.  Compliance  with 
the  requirements  as  adopted  herein  is 
authorized  immediately. 

Incorporation  by  reference  date.  The 
incorporation  by  reference  of  a 
publication  listed  in  this  final  rule  is 
approved  by  the  Director  of  the  Office 
of  the  Federal  Register  as  of  February 
13. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  W.  Pritchard,  Telephone  (202) 
366-0897,  Chief  Hazardous  Materials 
Division,  RRS-12,  Federal  Railroad 
Administration,  400  Seventh  Street. 
SW..  Washington,  DC  20590,  Telephone 
(202)  366-0397  or  Thomas  A. 
Phemister,  Telephone  (202)  366-0443, 
Trial  Attorney,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  RCC- 
30, 400  Seventh  Street,  SW., 
Washington,  IX  20590-0001. 

SUPPl£MENTARY  NtFOmiATKM: 

L  Back;groiiiid 

On  April  30. 1985,  RSPA  published  in 
the  Federal  Regiater  an  advance  notice 
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of  proposed  ruletnaking  (ANPRM)  titled 
"Shippers;  Use  of  Cargo  Tanks,  Portable 
Tanks,  IM  PortaMe  Tanks,  and  Multi- 
Unit  Tank  Car  T^nks  in  COFC  and 
TOFC  Service,"  fnder  Docket  No.  HM- 
197.  Notice  No.  ^5-2  (50  FR  18278).  In 
the  ANPRM,  RS^A  solicited  comments 
and  information  ko  assist  in  the 
identification  ana  development  of  safety 
criteria  for  COFC  an3  TOFC  service  of 
tanks  transportiog  hazardous  materials. 
Specific  commei  ts  were  requested  on 
the  adequacy  of  i  neans  used  to  secure  a 
highway  chassis  (trailer)  or  a  container 
to  a  flatcar,  and  l)ie  trailer's  potential 
vuhierability  in  COFC/TOFC  service. 
Comments  were  also  requested  on  other 
safety  issues  inv  )lving  the  double 
stacldng  of  conte  iners,  securement  and 
cushioning  of  trailers  and  containers, 
liquid  surge  pretention,  tank  thermal 
protection,  tank  pimcture  resistance. 
and  train  placen  ent.  A  public  hearing 
was  held  on  Juni  til,  19^85,  to  discuss 
the  proposals. 

On  May  7. 19«  3,  RSPA  pubUshed  in 
the  Federal  Reg  iter  a  notice  of 
proposed  rulem  king  (NPRM)  under 
Docket  No.  HM-H97,  Notice  No.  93-11 
(58  FR  27257],  biised  on  comments 
received  to  the  ANPRM.  In  the  NPRM, 
RSPA  proposed  to  allow  the 
transportation  o^  IM  portable  tanks  and 
portable  tanks  containing  certain 
hazardous  matefials  in  COFC  and  TOFC 
iditions  prescribed  in 
laterials  Regulations 
r.  these  COFC  and 
ts  are  authorized  under 
by  the  Associate 
Administrator  for  Safety,  FRA.  RSPA 
explained  in  the  preamble  of  the  NPRM 
that,  because  of  strong  concerns  raised 
by  commenters  >n  the  transport  of  cargo 
tank  motor  vehi  :les  in  TOFC  service 
and  because  of  tfte  limited  availability 
of  experience  data,  these  services  would 
remain  under  FRA  approval.  With 
regard  to  the  transport  of  multi-imit  tank 
car  tanks  (DOT  \06  and  110),  FRA 
believes  that  lesp  than  ten  units  are 
being  transportadand  that  they  should 
continue  under  FRA  approval. 

RSPA  receivefl  seven  comments  in 
response  to  the  NPRM  from  rail  carriers, 
rail  car  and  portable  tank 
manufacturers.  And  trade  associations 
representing  rail  carriers  and  shippers. 
Six  commenters  supported  the 
proposals  but  requested  certain  changes. 

Tne  remaining  commenter  stated  that 
the  transport  of  hazardous  materials  in 
COFaTOFC  syitems  should  be  subject 
to  the  same  per  ormance  requirements 
in  accidents  as  i  hose  currently  required 
for  tank  cars  tra  isporting  the  same 
materials.  The  (  smmenter  also  took 
exception  to  RS  *A's  statement  in  the 
preamble  of  the  NPRM  that  the  proposal 


service  under  i 
the  Hazardous  1 
(HMR).  Current^ 
TOFC  movemec 
approvals  issued 


was,  in  part,  based  on  the  transportation 
safety  record  of  more  than  50.000 
portable  tanks  in  COFC/TOFC  service. 
The  commenter  stated  that  it  had  not     • 
seen  the  results  of  this  sample  or  a 
comparison  between  performance  of 
these  containers  and  the  performance  of 
tank  cars  presently  authorized  to 
transport  similar  materials. 

RSPA  and  FRA  disagree  with  this 
commenter's  position.  The  capacity  of  a 
portable  tank  (5000-6000  gallons)  is 
considerably  less  than  that  of  a  rail  tank 
car  (18,500-34.500  gallons),  and  tank 
cars  and  portable  tanks  have 
significantly  different  operating 
environments.  FRA  has  approved 
.  methods  for  portable  tanks  transporting 
hazardous  materials  in  COFC  and  TOFC 
service  for  more  than  ten  years.  Based 
on  the  years  of  satisfactory 
transportation  experience  using  safety 
standards  established  under  the 
approval  process,  RSPA  and- FRA 
believe  additional  safeguards  are 
unnecessary.  Therefore,  this  final  rule 
merely  incorporates  the  approval  safety 
standards  into  the  HMR  and  eliminates 
the  approval  process. 

On  July  26, 1994,  RSPA  published  a 
final  rule  establishing  standards  for  the 
construction,  maintenance  and  use  of 
intermediate  bulk  containers  (IBCs)  for 
the  transportation  of  hazardous 
materials  [59  FR  38040).  IBCs  are  bulk 
packagings  with  a  capacity  ranging  from 
450  liters  (119  gallons)  to  3,785  liters 
(1,000  gallons)  and  are  designed  for 
mechanical  handling.  IBCs  are  generally 
transported  in  closed  freight  containers 
and  transport  vehicles  when  transported 
by  rail.  These  packagings  may  continue 
to  be  transported  in  this  manner  in 
conformance  with  §  174.63(b). 

The  following  is  a  summary  of  the 
changes  made  under  this  final  rule  and. 
where  appficable,  a  discussion  of 
comments  received. 

II.  Summary  of  Regulatory  Changes 

Section  171.7 

In  the  table  in  paragraph  (a)(3),  the 
proposal  would  have  removed  the  entry 
for  the  Association  of  American 
Railroads's  (AAR)  publication  "AAR 
Specification  for  Tank  Cars"  and 
updated  the  entry  for  "AAR 
Specification  for  Tank  Cars, 
Specification  M-1002,  Section  C"  from 
the  1988  edition  to  the  1990  edition. 
The  AAR  and  another  commenter 
requested  adoption  of  the  1992  edition 
of  the  publication.  The  1992  pubUcation 
contains  discussions  on  the  controlled 
interchange  movement  of  portable  tanks 
on  double-stack  cars  without  end-of-car 
cushioning.  Agreeing  with  commenters 
that  the  1992  ^ition  should  be  adopted. 


RSPA  removed  the  "AAR  Specification 
for  Tank  Qpr"  entry  and  incorporated  by 
reference  the  1992  edition  of  the  AAR 
publication  under  another  rulemaking 
action  (Docket  No.  HM-166Z  |59  FR 
28487)).  As  proposed  in  the  NPRM,  an 
entry  is  added  for  "AAR  Manual  of 
Standards  and  Recommended  Practices. 
Section  I,  Specially  Equipped  Freight 
Car  and  Intermodal  Equipment."  The 
edition  referenced  is  corrected  to  read 
1988,"  which  is  the  latest  edition. 

Section  174.61 

RSPA  proposed-to  revise  this  section 
to  include  requirements  applicable  to 
transport  vehicles  and  freight  containers 
containing  packages  of  hazardous 
materials  only.  This  proposal  was 
supported  by  commenters  and  is 
.    adopted  in  this  final  rule. 

Section  1 74.63 

This  section  contains  requirements  for 
portable  tanks,  IM  portable  tanks,  cargo 
tanks,  and  multi-unit  tank  car  tanks 
transported  by  rail.  Proposed  paragraph 
la)  contained  requirements  applicable  to 
DOT  51,  52,  53.  56,  and  57  and  IM  101 
and  102  portable  tanks  that  are 
transported  inside  a  transport  vehicle  or 
container  body.  A  commenter  stated 
that  the  term  "container  body"  was 
ambiguous  and  requested  that  the  term 
container  body"  be  replaced  with  the 
term  "fi^ight  container."  RSPA  agrees 
and  has  made  the  revision.  In  addition, 
the  proposed  provisions  contained  in 
this  section  are  rearranged  for  clarity.  A 
general  provision  on  the  transport  of 
tanks  by  rail,  in  proposed  paragraph  (c), 
IS  moved  to  paragraph  (a).  Proposed 
paragraphs  (a)  and  (b),  a  remaining 
provision  in  paragraph  (c).  and 
paragraph  (d)  are  rearranged  as 
paragraphs  (b),  (c),  (d)  and  (e) 
•aspect  ively 

Several  commenters  requested 
■larification  on  the  prohibition  in 
proposed  paragraph  (b)(3)  against 
movement  of  portable  tanks  in  a  double- 
stack  configuration.  They  asked  whether 
It  was  RSPA  and  FRA's  intent  to 
disallow  the  transport  of  portable  tanks 
m  double-stack  cars  or  to  disallow 
placement  of  a  portable  tank  as  the  top 
container  in  a  double-stack 
configuration.  RSPA  and  FRA's  intent 
was  to  disallow  portable  tanks  from 
being  placed  under  or  on  top  of  another 
portable  tank  or  freight  container, 
creating  a  double-stack  configuration. 
Several  commenters  request^  revisions 
to  allow  the  transport  of  portable  tanks 
in  double-stack  well  cars  (i.e.,  a  flatcar 
with  a  depression  in  the  center  that 
allows  the  container  to  extend  below  the 
normal  floor  plane).  One  commenter 
recommended  placement  of  the  portable 


tanks  in  the  bottom  well,  with  the  outlet 
valve  facing  outboard  away  from  the 
middle  of  the  car  and  towards  the  end 
of  the  car.  The  commenter  also 
recommended  that  the  well  car  be 
equipped  with  a  device  to  fill  voids 
between  the  sides  and  comers  of  the 
well  and  the  frame.  RSPA  and  FRA 
agree  that  well  cars  should  be  allowed, 
subject  to  the  conditions  that  the 
portable  tanks  are  located  in  the  bottom 
well  in  a  single-stack  configuration  and 
are  fitted  to  prevent  movement  in  the 
well  car.  RSPA  and  FRA  also  agree  that 
the  outlet  valves  should  face  towards 
the  ends  of  the  car  to  allow  ready  access 
to  these  valves  and  to  facilitate 
emergency  response  in  case  of  their 
leakage.  This  provision  is  revised 
accordingly  and  appears  in  paragraph 
(c)(6)  in  this  final  rule. 

A  commenter  pointed  out  that 
proposed  paragraph  (b)(4),  containing 
requirements  for  TOFC  serx-ice, 
incorrectly  refers  to  AAR  Specification 
M-952  which  addresses  only  COFC 
serviceTRSPA  agrees  the  reference  to 
AAR  Specification  M-952  is  incorrect 
and  has  removed  the  reference  from  the 
provision  appearing  in  paragraph  (c)(4) 
in  this  final  rule. 

Finally,  a  conunenter  requested  that 
rail  carriers  be  allowed  to  move  cargo 
tanks  on  flatcars  in  work  trains  when 
necessary  for  responding  to  hazardous 
materials  releases.  Because  work  trains 
are  generally  associated  with  raifroad 
maintenance  assignments,  RSPA  agrees 
only  emergency  response  situations 
deserve  special  consideration  and  has 
added  an  exception  for  cargo  tank 
movements  in  paragraph  (e). 

m.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Polices  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  subject  to  review 
by  the  Office  of  Management  and 
Budget.  The  rule  is  not  considered 
significant  imder  the  regulatory  poUcies 
and  procedures  of  the  Department  of 
Transportation  (44  FR  11034;  February 
26, 1979).  A  regulatory  evaluation  is 
available  for  review  in  the  Docket. 

B.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  Federal  law 
expressly  preempts  State,  local,  and 
Indian  tribe  requirements  applicable  to 
the  transportation  of  hazardous  material 
that  cover  certain  subjects  and  are  not 
"substantively  the  same"  as  the  Federal 


requirements.  49  U.S.C  5125(b)(1). 
These  covered  subjects  are: 

(A)  the  designation,  description,  and 
classification  of  hazardous  material; 

(B)  tha  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(C)  the  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  material  and  requirements 
respecting  the  number,  contents,  and 
placement  of  those  documents; 

(D)  the  written  notification,  recording, 
and  reporting  of  the  unintentional 
release  in  transportation  of  hazardous 
material;  and 

(E)  the  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  represented, 
marked,  certified,  or  sold  as  quahfied 
for  use  in  transporting  hazardous 
material. 

This  final  rule  addresses  the  handling 
of  hazardous  materials.  Therefore,  this 
final  rule  preempts  State,  local,  or 
Indian  tribe  requirements  that  are  not 
"substantively  the  same"  as  Federal 
requirements  on  these  subjects.  Section 
5125(b)(2)  of  Title  49  U.S.C.  provides 
that  when  DOT  issues  a  regulation 
concerning  any  of  the  covered  subjects, 
after  November  16. 1990,  DOT  must 
determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption.  The  effective  date  may  not 
be  earlier  than  the  90th  day  following 
the  date  of  issuance  of  the  final  rule  and 
not  later  than  two  years  after  the  date  of 
issuance.  RSPA  has  determined  that  the 
effective  date  of  Federal  preemption  for 
these  requirements  will  be  April  1, 
1995. 

Because  RSPA  lacks  discretion  in  this 
area,  preparation  of  a  federaUsm 
assessment  is  not  warranted. 

C.  Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  relaxes  certain  provisions 
applying  to  persons  who  offer  for 
transportation  and  transport  hazardous 
materials  by  rail,  some  of  whom  are 
small  entities.  This  rule  should  result  in 
minor  cost  savings  to  affected  entities. 

D.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule.  This  rule,  in  fact,  reduces 
information  collection  burdens  and 
should  result  in  minor  cost  savings  to 
affected  entities. 

E.  Regulations  Identifier  Number  (RIN) 
A  regulation  identifier  number  (RIN) 

is  assigned  to  each  regulatory  action 
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listed  in  the  UioGfid  Agenda  of  Fedeiai 
Regulations.  Ths  RBgokUnry  Inibnnatlon 
Service  Centar  publi^es  the  Unified 
Agenda  in  April  and  October  of  each 
year  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List 


49CFRPartl7J 

Exports.  Hazardous  materials 
transportation.  Hazardous  waste. 
Impo«ts.  hicorporation  by  reference. 


Rteportiag  and  r^ordkeeping 
requi»««its. 

49  CFR  Part  174 

Hazardous  materials  transportation. 
Incorporation  bf  refiereace.  Radioactive 
materials.  Railroad  safety. 

In  consideration  of  the  ficnegoing,  49 
CFR  parts  171  and  174  ate  amended  as 
set  forth  below: 

PAST  17t--6EaERAL  INFORMATION, 

requlationsIand  DEFmmONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

4- 


W^U.&C  5TO1-S127: 49'GFR 


l.» 


2.  Id  §  171.7,  in  pacagiiaph  (aK3)  table, 
under  the  Associatioo  of  American 
Raikoads.  the  existing  entry  for  "  AAR 
Manuri  of  Standards^  and  Riecoounended 
Practices"  is  revised  and  a  new  entry  is 
added,  m  alphabetical  ordier.  to  read  as 
follows 

§171.7    B^arance  maleriak 

(a)  •  •  • 

(3)  Table  of  matecial  incorporated  by 
reference;  *  •   * 


Source  and  name- o  maiwial 


AAR 
1002 


1982. 


Association  of  Ameiica  1  Railroads 
and  Recommended  Practices.  Section  C  —Part  HI.  Specifications  for  Tank  Cars.  Spectfication  M- 


AAR  Manual  oi  Standards  and  Recommended  Practices^  Sectioo.  |  Spociall|i  Equipped  Freight  Car  and  Intermodcil  Equip- 
ment ia6& 


49  CFR  reference 


173.31;  174.63; 

t79.6:  t79;12; 

I79.10a. 

179.  TOT; 

179.T02; 

179.198: 

179.  T05; 

t7tL2aO: 

T79.a01;. 

179t220: 

1J9.3QQi 

179.400. 
174i63. 


PART  174^-CARRU6E  BY  RAIL 

3.  The  aath«rity  citation  for  part  1 74 
continues  to  raad  as  follows:' 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1  55. 

4.  In  §  174.61.  paragraph  (c)  is 
removed  and  ^te  section  heading  and 
the  Tirst  sentence  in  paragraph  (a)  are 
revised  to  read  as  follows: 


{174^1    TrMMpoctvahiclas  and  freight 
conMnars  on  MM  CVS. 

(a)  A  transport  vehicle,  freight 
container,  or  package  containing  a 
hazardous  material  must  be  designed 
and  loaded  so  that  it  will  not  become 
damaged  to  an  extent  that  would  affect 
its  integrity  under  conditions  normally 
incident  to  transportation  *  *  • 

5.  Section  174.63  is  revised  to  read  as 
follows: 

$174.63    PoitiMa  tanks.  Ml  poitabia  tanks, 
intermadtala  bulk  contMiars.  cargo  tanks, 
and  muHMmlt  ttnk  car  tanks. 

(a)  A  carrier  naay  not  transport  a  bulk 
packaging  (e.g..  puitubfctank.  IM 
portable  tank,  intermediate  bulk 
container,  cargo  tank,  or  nuiiti-unittank 


car  tank):  contaiiung  a  hazasdous 
material  in  coaminer-on-flatcar  (GOFC) 
or  trailer-oa-flalcar  (TOFC)  service 
except  as  authorized  by  this  section  or 
unless  approved  for  tarao^portation  by 
the  Associate  Aflministiator  for  Safety. 
FRA. 

(b)  A  bulk  packaging  containing  a 
hazardous  matelial  (including  IM 101 
and  IM  102  whin  appropriate  amording 
to  dimensions  ^d  weight  distribution) 
may  be  transported  inside  a  folly  closed 
transport  vehicle  or  fo%  closed  fireight 
container  provilted  it  is  properly 
secured  with  a  iestr»nt  system  that  will 
prevent  it  from  t:hanging  position, 
sliding  into  othtr  padtages,  or 
contacting  the  side  or  end  walls 
(including  dooi^)  under  conditions 
normally  incidait  to  transportation. 

(c)  When  not  panspotted'  in 
conformance  with  and  subject  to 
paragraph  (b)  ol  this  section,  a  bulk 
packaging  may  pe  transported  in  COFC 
service  or  TOFO  service  subject  to  the 
following  conditions  as  applicable: 

(1)  The  bulk  fackagtng  contains  a 
material  packaged  in.  accordance  widi 
§  173.Z40. 173.141. 173.242.  or  173.243 
of  this  subchapter 

(2)  The  tank  4nd  Qatcac  conform  to 
requirements  id  AAR  600  of  die  AAR 
Specifications  for  Tank  Cars. 


Speci&cation  M-1002.  entitled 
"Specifications  for  Acceptability  of 
Tank  Containers"; 

(3)  For  TOFC  service,  the  trailer 
chassis  conforms  to  requirements  in 
paragraphs  3.  4,  5.  and  6  of  AAR 
Specification  M-943  "Container  Chassis 
For  TOFC  Service"  of  the  AAR 
specification  for  "Specially  Eiquipped 
Freight  Car  and  Intermodal  Equipment**; 

(4)  For  COFC  service,  the  container 
support  and  securement  systems 
conform  to  requirements  in 
Specification  M-952'  "Intermodal 
Container  Support  and  Securement 
Systems  forFrei^t  Cars",  of  the  AAR 
specification  for  "Specially  Equipped   - 
Freight  Cat  and  Intermodal  Equipment": 

(5)  If  transported  in  a  well  car — 

(i)  The  tank  is  not  in  a  douWe^stacked 
configuration  (i.e..  no  freight  container 
or  portable  tank  is  placed  above  or 
below  the  tank):  anid 

(ii)  The  tank  is  transported  in  die  well 
with  its  outlet  valve  being  outward 
towards  the  end  of  the  w^ell  and  away 
from  any  adjacent  tank  or  container  and 

(6)  All  securement  fittings  shall  be 
fully  engaged  and  in  the  locked 
position,  provided;  however,  if  the- tank 
is  transported  in  a  well  car.  it  mast  be 
loaded  into  a  well  appropriate  for  the 
length  of  the  contamier  and  any  void 
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filling  device  present  must  be  secured  in 
its  designed  appropriate  position. 

(d)  An  approval  in  effect  on  Frf)ruary 
28, 1991  for  the  transportation  of 
portable  tanks  or  IM  portable  tanks  in 
TOFC  or  COFC  service  expires  on  the 
date  stated  in  the  approval  letter  or  June 
15, 1995,  whichever  is  later. 

(e)  A  carrier  may  not  transport  a  cargo 
tank  or  multi-unit  tank  car  tank 
containing  a  hazardous  material  in 
"^FC  or  COFC  service  unless  approved 


for  such  service  by  the  Associate 
Administrator  for  Safety.  FRA. 
However,  in  the  event  of  an  accident  or 
incident,  no  such  approval  is  necessary 
for  the  transportation  of  a  cargo  tank 
containing  a  hazardous  material  in 
TOFC  service  under  the  following 
condition(s): 

(1)  There  is  an  emeigency  need  for  the 
cargo  tank  in  order  to  mitigate  the 
consequences  of  an  incident;  and 


(2)  Movement  of  the  cargo  tank  is 
limited  to  transportation  necessary  for 
emergency  purposes. 

Issued  in  Washington,  DC,  on  December  7. 
1994.  under  authority  delegated  in  49  CFR 
part  1. 

D.K.  Sharma, 

Administrator,  Research  and  Spe:ial 
Programs  Administratioh 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing    Federal  Housing 
Commisslonef 

CDodWl  Na  N-e4-4722;  FR-3334-#l-06] 

Administrative  Guidelines:  Limitations 
on  Combining  HUD  and  Other 
Government  Assistance;  "Subsidy 
Layering" 

AGBICY:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  Administrative 
Guidelines  to  be  Applied  in 
Implementing  section  911  of  the 
Housing  and  Community  Development 
Act  of  1992  (HCDA  "92)  (42  U.S.C.  3545 
note)  and  section  102(d)  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HRA 
"89)  (42  U.S.C  3545). 

SUMMARY:  This  document  sets  forth  the 
Administrative  Guidelines  which 
qualified  allocating  and  suballocating 
Housing  Credit  Agencies  (HCAs),  as 
defined  under  section  42  of  the  Internal 
Revenue  Code  of  1986,  must  follow  to 
comply  with  section  911  of  the  Housing 
and  Community  Development  Act  of 
1992  (HCDA  '92).  HUD  State/ Area 
Offices  will  apply  the  Revised  Subsidy  ' 
Layering  Guidelhws  (RSLGs)  in 
accordance  with  Implementing 
Instructions  to  monitor  HCAs  accepting 
911  authority.  HUD  State/Area  Offices 
aisp  have  residual  102(d)  Subsidy 
Layering  Review  authority  and  must 
.  apply  the  RSLGs  in  areas  where  HCAs 
do  not  (non-acceptance  of  delegation  or 
revocation)  or  for  cases  where  HCAs 
caimot  (non-LIHTC  cases)  apcept  911 
Subsidy  Layering  Review  authority.  The 
RSLGs  were  designed  to  ensure  that 
participants  in  affordable  multifamily 
housing  projects  do  not  receive 
excessive  compensation  by  combining 
stmdry  HUD  Housing  Assistance  with 
assistance  from  other  Federal,  State,  or 
local  agencies. 

EFFECTIVE  DATE:  December  15, 1994. 

FOR  FURTHER  MFORMATKM  CONTACT: 

For  questions,  write  to  the  attention  of 
Helen  Dunlap,  Deputy  Assistant 
Secretary  for  Multifamily  Housing 
Programs,  Room  6106, 451  Seventh 
Street,  S.W.,  Washii^on.  D.C  20410,  or 
call  (202)  708-0624:  TDD  « (202)  708- 
4594.  Please  note  that  these  phone 
nimibers  are  not  toll  free. 
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SUPPLEMENTARY  PIFORMATWN: 

Purposes 

The  Revised : 
Guidelines  (RSI 
actions  taken  in  | 
published  on  Fe 
replace  HUD's ; 


projects  under 
eliminate  redimi 
Reviews  on 

implementation 


the  Housing  and 

Act  of  1992 
fended  by  section  308 
Housing  Prop^y 
Act  of  1994," 


ibsidy  Layering 
}s)  make  final  the 
le  Interim  Guidelines 
[iruary  25, 1994,  to  (1) 
svious  Subsidy 
Layering  Review!  procedure  for  Low 
Income  Housinj^Tax  Credit  (UHTC) 
ion  102(d):  (2) 
it  Subsidy  Layering 
;  projects  through 
)f  section  911;  and  (3) 
activate  Subpart  D  of  24  CFR  part  12  for 
non-LIHTC  Sub^dy  Layering  Reviews. 

Statutory  Basis  I  or  Delegation  of 
Authority 

Section  911  o 
Community  De>^lopment 
(HCDA '92),  as 
of  the  "Multifaniily 
Disposition  Refc  rm 
provides,  as  foU  iws: 

Subsidy  Layering  Review 

(a)  Certification  Df  Subsidy  Layering 
Compliance. — ^TIh  lequiraments  of  section 
102(d)  of  the  Depa  rtment  of  Housing  and 
Urban  Developma  it  Act  of  1989  may  be 
satisfied  in  conn«  tion  with  a  project 
receiving  assistant  e  under  a  program  that  is 
within  the  jurisdi<  tion  of  the  Department  of 
Housing  and  Urba  i  Development  and  under 
section  42  of  the  Ii  ttemal  Revenue  Code  of 
1986  by  a  certifies  ion  by  a  housing  credit 
agency  to  the  Sea  itary,  submitted  in 
accordance  with  gbidelines  established  by 
the  Secretary,  that  the  combination  of 
assistance  within  i  ha  jurisdiction  of  the 
Secretary  and  otlM  r  government  assistance 
provided  in  conm  dioB  vrith  a  property  fat 
which  assistance  i  i  to  be  provided  within  the 
jurisdictioD  of  the  Department  of  Housmg 
and  Urban  Develo  nnent  and  under  section 
42  of  the  Internal  i  tevenue  Code  of  1986  shall 
not  be  greater  thai  is  necessary  to  jMrovide 
affordable  housinj . 

(b)  In  Puticular  —The  guidelines 
established  pursui  nt  to  subsection  (a)  shall — 

(1)  require  that  I  lie  amount  of  equity 
capita]  contributm  by  investors  to  a  project 
partnership  is  not  less  than  the  amount 
generally  contributed  by  investors  in  current 
market  conditional  as  determined  by  the 
housing  credit  agency:  and 

(2)  require  that  ^e  project  costs,  including 
developer  fees,  ara  within  a  reasonable  range, 
taking  into  accouqt  project  size,  project 
characteristics,  praject  location  and  project 
risk  factors,  as  detarmined  by  the  housing 
credit  agency      J 

(c)  Revocation  %  The  Secretary.— If  the 
Secretary  determii  les  that  a  housing  credit 
agency  has  tsiled  i  o  comply  with  guidelines 
established  under  lubsection  (a),  the 
Secretary — 

(1)  may  inform  Ate  housing  credit  agency 
that  the  agency  may  no  longer  submit 
certification  of  sul^idy  layering  compliance 
under  this  section!  and 

(2)  shall  carry  o  it  section  102  (d)  of  the 
Department  of  Ho  ising  and  Urban 


Development  Reform  Act  of  1989  relating  to 
afiected  projects  allocated  a  low-income 
housing  tax  credit  pursuant  to  section  42  of 
the  Internal  Revenue  Code  of  1986. 

(d)  Applicability.— Section  102(d)  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42  U.S.C  ' 
3545(d))  shall  apply  only  to  projects  for 
which  application  for  assistance  or  insurance 
was  filed  after  the  date  of  enactment  of  the 
Housing  and  Urban  Development  Reform 
Act. 

Applicability 

In  all  cases  where  a  project  receives 
HUD  Housing  Assistance  (HHA)  and 
receives  or  is  expected  to  receive  Other 
Government  Assistance  (OGA),  a  section 
102(d)  or  911  certification  is  required. 
That  certification  shall  be  executed 
affirmatively  without  further  review, 
unless  developers  or  owners  combine 
HHA  and  OGA  which  programmatically 
allow  payment  for  similar  project  uses 
Mrithin  the  same  Multifamily  Project.  In 
such  cases.  Subsidy  Layering  Reviews 
are  required.  HHA  includes  the  types  of 
assistance  listed  in  Subpart  D,  24  CFR 
Part  12.  OGA  is  broadly  defined  to 
include  "any  loan,  grant,  guarantee, 
insurance,  payment,  rebate,  subsidy, 
credit,  tax  benefit,  or  any  other  form  of 
direct  or  indirect  assistance  from  the 
Federal  Government,  a  State,  or  a  imit 
of  general  local  government,  or  any 
agency  or  instnunentality  thereof."  (See 
section  102(b)(1)  of  HRA  '89  and  24  CFR 
12.30.)  A  Subsidy  Layering  Review  will 
be  required  even  if  HHA  and  OGA  are 
not  requested  and  combined  at  precisely 
the  same  time,  if  the  available  Sources 
may  pay  for  similar  Uses.  (There  are 
potential  overlaps  in  program  assistance 
provision  periods.)  Nevertheless,  a 
detailed  Subsidy  Layering  Review  will 
not  be  required  if  HHA  and  OGA 
Sources  categorically  cannot  duplicate 
payment  of  similar  Uses  during  any 
overlap  in  periods.  e.g.,  if  an  HHA 
program  of  rental  assistance  pays  only 
for  operations  and  maintenance.«vhiie 
the  OGA  program  pays  only  for  capital 
imi»ovements.  (See  Comment 
Responses  5  and  17  below  for  other 
examples.)  Note  that  there  must  be  the 
UHTC  form  of  OGA  combined  widi 
HHA  for  an  HCA  to  perform  a  911 
Subsidy  Layering  Review. 

FHA-Housing  applied  other 
Administrative  Guidelines  (See  Federal 
Register,  dated  April  9. 1991.  at  56  FR 
14436)  and  Instructions  to  HHA 
requests  received  prior  to  February  25, 
1994.  HUD  published  its  Interim 
Gtiidelines  for  effect  on  February  25, 
1994,  at  59  FR  9332,  inviting  further 
public  comment  for  their  refinement. 
This  notice  responds  to  those 
conmients,  makes  revisions  as  discussed 
below,  and  establishes  the  Final  RSLGs. 


HUDrasenred  ontil  Pebnuy  25, 1994 
implementation  of  its  regulations  at  24 
CFR  Part  12,  Subpart  D  (aswril  as 
imfrieflMntaiiaB  of  conforming  changes 
made  to  HlAr»  pogram  regnfatioBS— 
see  Federal  Bq^sler,  Jowary  16, 1992. 
57  PR  t9«>  for  Subsidy  Li^ering 
Review  of  NoB-LfffT€  prefects  under 
sectioR  102(d)  of  HRA  *89.  These 
regulations  are  now  fiiHy  e^ctrve-  for  all 
forms  of  OGA  combined  with  HHA.  The 
Final  RSLGs  and  HUD's  ho^ementifig 
Instmetions  saposede  HUD's 
previourfjr  poMished  notices, 
memoranda.  Administrative  Guidelines  % 
and  Febraary  25, 1994  hiterim 
Guidelines. 

HCAs  B»y  conuBuaicate  their 
acceptance  of  section  91 1  Subsidy 
Layering  Review  authority  to  HUD 
State^Acea  Offices  for  ail  projects 
tnvolviBg  LWTCs.  HCAs  may  also 
subsM)ueBtly  »>■  delegate  Subsidy 
Layering  Itmew  aatbctity  bacA  to  the 
HUD  SiMe/Area  Office  tfaroa^  written 
notice.  HUD  MFIOs  will  pexfo^  sectioD 
102(dl  Sidisidy  Layenng  Reviews  for  all 
projects  combining  nmi-LSiTC  fiorms  of 
OGA  widi  tSlA,^  and  raonitet  all  911 
Subsidy  Layering  Reviews.  HUD  State/ 
Area  Offices  wilt  also  perform.  10a(d) 
Sukncfy  Layering  ReriewB  for  aU  UHTC 
projects  kuTited  in  states  or  areas  where 
the  HCA  having  allocation  or 
subaUocalion  anihcunty  has  deciined  to 
accept  section  911  Subsidy  Layering 
Keviear  antludly,  has  le-delegated  the 
authority  back  to  fWD,  or  hes  hed  its 
anikocity  revoked  by  HUD  fas  non- 
compliance with  the  RSLGc.  W 
meailoriiig  reviews  of  ae  HCA's  files  are 
deeoied  Recesseiy.  HCAs  mist  a&rar 
designated  Hiro  or  Office  ollnqaector 
General  personnel  access  to  all  section 
911  Sebsidy  Layering  Review  records. 
HCAs  Qsy  i^jpeal  HUD  State/Area 
Office  deteiamielioBs  to  revoke  section 
911  Subsidy  Layering  Review  authority 
diwctiyte  Headquarters. 

The  RSLGs  defiberately  emphasize 
HUD  mortgage  iaswanoe  and  HCA 
LIHTC  assistance,  because  these  farms 
of  HHA  and  OGA  provide 
compiriiensive  d^  and  equity 
fJTWBTiiig  for  the  new  constiaction  and 
rehabilitation  of  multifinnily  units. 
Pteese  note  thai  acqeisitioa  and 
rebebiUtation  LBITGi  can  be  combined 
with  BOD-mertgage  insaiaBcc  HHA 
without  necessarily  triggerii^  102(d)  or 
911  Subsidy  Layering  Reviews  (See 
Commeitf  Response  17  below  and  HUD 
State/ Aree  Office  fanpieiaenting 
Instructions  for  further  clarzficatioa}. 

\^»Kn  a  10e(d)  or  91 1  Sobsidy 
Layerhig  Renew  is  triggered,  additiocal 
appKcatioa  exhibSsare  neqinted  (See 
HUD  Stata/Asea  Office  histructiaBs).  If 
the^Kmeov  bes  pteTioesiy  subnnttcd 
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its  Form  mS>-^880.  "Applicant/ 
Recipient  Dischisace/U|^te  Foon."  to 
HUD  with  its  mttttgtgt  instoance 
application  and  indicated  no  inteutimi 
to  apply  for  or  receive  UHTCs.  and  the 
appticatioB  has  been  processed  throu^ 
to  a  conuni&iMjt  as  of  the  date  of  RSLG 
pubKcation.  and  the  Sponsor  now 
sidxnits  Form  HUD-2880  revisions 
indicating  application  for  or  receipt  of 
LIHTCs.  thai  a  "si^ficant  deviatioB" 
from  the  Fona  HU>-92013. 
"Application  for  Mukifamily  Housing 
Project.'^  is  fvopoaed.  and  new 
proeesnng  fees  are  required.  For  cases 
reviewed  under  HUD's  previous 
guidelmes  which  have  not  reached  final 
endorsenae^.  Sjponsors  may  accept  the 
results  of  that  previous  Subsidy 
LayeciBg  Review  or  resubmit  the  case  to 
the  appUcabie  HUD  State/ Area  Office  or 
HCA  for  Subsidy  Laymng  Review 
under  the  RSLGs. 

The  Office  of  Public  and  Indian 
Housing  (PIH)  will  publish  a  separate 
set  of  guidielines  which  will  apply  to 
Section  8  Moderate  Rehabilitation 
protects  developed  under  24  CFR  Part 
882.  Subparts  D  and  E,  and  project 
based  Rental  Certificate  prc^'ecU 
developed  under  part  882,  Subpart  G. 
Until  PIH^s  guidelines  are  published. 
Subsidy  Layering  Reviews  win  continue 
to  be  conducted  at  Headquarters,  with 
input  from  PIH  Reld  Offices.  In 
performing  these  reviews,  PIH  will  rely 
on  the  fiiterim  Administrative 
Guidelines  published  February  25, 
1994. 

The  Office  of  Special  Needs 
Assistance  PrDgidLiu&  (SNAPS),  of  the 
Office  of  Commtmity  Planning  and 
Development.  wrH  issue  its  own  set  of 
guidelines,  tailored  to  its  individual 
programs.  Until  farther  guidance  rs 
provided  to  CPD  Field  Offices  and 
SNAPS  grantees,  Subsidy  Layering 
Reviews  for  Section  8  Moderate 
Rehabifitation  SRO  projects  and  SRO 
projects  under  die  sli^er  Pixks  Care 
Program  wiB  continue  to  be  amducted 
at  HecKlqnarters.  For  Aese  reviews, 
SNAPS  will  generally  rrty  on  the 
Interim  Administrative  Guidelines 
pubfished  FebTHary  25, 1994.  Please 
contact  hfaggfe  H.  Tsyior,  Acting 
Director,  (202J  708-4306  for  additional 
ift  formation. 

ReqMHues  to  Public  Comments 

1^  Depaitraent  pablislied  hiterim 
Guidelines  on  Fdxnary  25. 1994  (59  FR 
9332]  which:,initially  implemented 
section  911  of  HCDA  '92;  revised  its 
impienwnlatioa  of  section  lQ2(d>  of 
HRA  '89tand  invitad  fordier  putiMc 
comment  GDOBneats  were  received 
front  1§  sanrees  including  6  aatieisal 
trade  oaganiaiienB  ortheir  hgd 


representatives,  5  state  or  city  housing 
credit  agencies  (HCAs).  2  law  firms,  1 
mortgage  banker,  1  syndicator.  and  1 
housing  development  coosuhant.  Issues 
raised  and  HlS)'s  responses  are 
organixed  as  foQows: 


Conv 
menttto. 

Issue  reference 

1  „ _. 

2 

Semantics:  New  Titfe  and  Organi- 
zation. 

NofvilHTC    Subsidy    Layering 

3 

Pipeline     Cases     and     Subsit^ 

Layering  R«new  Tjanetables. 

4  ....„ 

Which  HCAs   May   Accept  911 

Subsidy   Layeting  Review  Au- 

ttwrily. 

5  — 

What  Types  of  OGA  Trigger  a 

Subsidy  Layering  Review 

6 

"Back-End"  Sutjsidy  Layering  Re- 

views and  Cost  Certification. 

7 

Communicalion     between     HUD 
State/Area  Offices  and  HCAs. 

8  „...-„,„. 

MontofingOetnls. 

9 _.. 

HCA  Fees  it  91 1  Subsidy  Layering 

Review  Authority  Accepted. 

10 

Blanket  Approvab  to  Exceed  Safe 

Haibocs. 

11 

Revisions  to  Standards  i  through 

3. 
Absolute  Ceilings  tor  Slandarts  l 

12  ._ 

through  3.  - 

13 

fn visions  to  Standard  A. 

14 

SttndBRf  4  TypicaC  Ownership  Re- 

15 

Acceetabie  Souice  and  Use  State- 

ment Fonnats. 

16 

"Applicability  Excepton"  Category. 

17  

Adcfitional  RSLG  Exclusions. 

18 

Additional  RSLG  Inckisions. 

t9  

Opetafiog  OeRcit  Reserves. 

20 

Resident  Initiative  Fund  Reserves. 

21  

1.  Whether  the  title,  terminology,  aid 

organization  should  be  revised? 

Conaaent:  Tlvee  commenters  noted 
terminology  uid  organization  problems 
in  the  Interim  Guidelines,  and  CKie 
pointed  out  problenB  with  the  title. 

Response:  The  Department  has  made 
several  semantic  and  organizational 
revisions  to  the  RSLGs.  Note  that 
procedural  descriptions.  HUD  forms, 
and  Source  and  Use  (S  &  U)  Formats 
have  been  moved  iroin  the  RSLGs  to  the 
HUD  State/ Area  Office  Instructions. 
Regarding  the  title,  HUD  accidentally 
retained  the  title  associated  with  the 
previous  effective  Guidelines  which 
were  appbc^le  to  only  LIHTCs 
combined  with  HUD  and  Other 
Covemment  Assistance.  The  title  is  nor^' 
amended  to  "Administrative 
GttidehBes:  Lisaitatians  on  Cocnbining 
HUD  and  Odier  GovBinraent 
Assistance."  and  may  be  coikxyuially 
referred  to  astbe  Bei^sed  Subsidy 
Layering  Guidehncs  {RSLG^. 
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2.  Whether  HCA  standards  should  be 
exclusively  referenced  in  the  RSUSs, 
rather  than  as  alternatives  to  HUD 
Handbook  standards:  and  whether  the 
RSLGs  should  be  restructured  to  more 
clearly  address  how  HUD  will  perform 
Subsidy  Layering  Reviews  for  non- 
UHTC  projects? 

Comment:  Three  commenters 
suggested  that  references  to  HUD 
Handbook  rules  not  well-known  by  all 
market  participants  are  confusing  and 
should  be  either  expanded  upon,  or 
simply  replaced  by  an  HCA's  program 
administration  standards.  One  suggested 
that  not  enough  detail  is  provided  for 
projects  utilizing  non-LIHTC  Other 
Government  Assistance  (OCA). 

Response:  Not  all  HCAs  may  accept 
911  Subsidy  Layering  Review  authority, 
and  every  Subsidy  Layering  Review  case 
may  not  involve  LIHTCs.  The  RSLGs 
must  provide  standards  applicable  to  all 
cases.  Also,  reference  to  HUD  program 
areas  and  rules  is  inevitable  since  HUD 
Housing  Assistance  (HHA)  must  be 
involved  to  trigger  a  Subsidy  Layering 
Review.  If  an  HCA  accepts  91 1  Subsidy 
Layering  Review  authority,  HUD  State/ 
Area  Office  communication  of  HHA 
program  requirements  to  all  parties 
involved  in  the  transaction  is  essential. 
FHA  Housing's  Implementing 
Instructions,  which  have  been  revised  in 
accordance  with  RSLG  changes,  explain 
in  greater  detail  how  HUD  State/ Area 
Offices  will  perform  102(d)  Subsidy 
Layering  Reviews  for  non-LIHTC 
assisted  projects. 

3.  What  rules  apply  to  pipeline  cases; 
and  how  much  time  will  Subsidy 
Layering  Reviews  take  to  complete? 

Comment:  Five  commenters  raised 
related  issues.  Four  requested 
clarification  regarding  the  effect  of  the 
"Effective  Date"  of  February  25. 1994  to 
cases  pending,  or  at  least  some  more 
discussion  of  "transition  rules".  Two 
recommend  that  the  RSLGs  bind  HUD 
and  HCAs  to  specific  time  requirements 
for  102(d)  or  91 1  Subsidy  Layering 
Reviews. 

Response:  HCAs  have  been  eligible  to 
accept  911  Subsidy  Layering  Review 
authority  since  February  25;  but  since 
few  have.  HUD  is  still  performing 
section  102(d)  Subsidy  Layering 
Reviews  in  most  states  through  a 
collaboration  between  Headquarters  and 
HUD  State/ Area  Offices.  After  HUD 
ofBdally  issues  its  Implementing 
Instructions  and  conducts  some 
orientation.  HUD  State/ Area  Offices  will 
efficiently  perform  102(d)  Subsidy 
Layering  Reviews  at  the  local  level,  and 
the  process  may  be  greatly  improved  for 
LIHTC  projects  where  cooperating  HCAs 
accept  911  Subsidy  Layering  Review 
autherity.  Sponsors  with  cases  reviewed 
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under  previous  C  uidelines  and 
Standards  have  t  te  option  of  accepting 
HUD  or  an  HCA'i  previous 
determinatiohs.  ( r  requesting  a  new 
Subsidy  Layerinf  Review  under  the 
RSLGs.  Regardin  ;  the  establishment  of 
fixed  time  frames  for  911  or  102(d) 
Subsidy  Layering  Reviews.  HUD  will 
not  bind  itself  or  iCAs  to  definite  time 
periods.  If  Spons  >rs  fiiUy  comply  with 
the  new  RSLG  an  i  HUD  State/Area 
Office  Instructioi  requirements 
regarding  additia  lal  appUcation 
e^diibits.  then  ad<  itiond  application 
processing  time  t  iggered  by  the  Subsidy 
Layering  Review  ivill  be  kept  to  a 
minimum,  e.g.,  ii  mortgage  insurance 
cases,  the  Sponso  r's  submission  and 
updating  of  Fonx^  HUD-2880,  HUD- 
92013  and  exhibits.  Financing  Plan, 
Syndication  and  Partnership 
Agreements  all  ai  'iect  the  amount  of  time 
required  to  start  c  onstruction  or 
rehabilitation. 

4.  Which  Alloc  iting  and  Sub-  • 
Allocating  HCAs  nay  accept  section  91 1 
Subsidy  Layering  Review  authority? 

Comment:  Foui  commenters  raised 
related  issues.  On  e  commenter  noted 
that  the  RSLGs  d(  not  speak  specifically 
to  whether  HCAs  in  New  York, 
Minnesota,  and  I]  inois  may 
independently  ao  »pt  section  91 1 
Subsidy  Layering  Review  authority,  and 
avoid  any  overlap  in  authority.  One 
stated  that  th6  RStCs  do  not  cover 
which  HCA  has  ^bsidy  Layering 
Review  authority  jwhere  9%  credits  are 
awarded  by  one  HCA,  but  another  HCA 
awards  tax-exemot  financing  and  4% 
LIHTCs.  Another  commenter  stated  that 
the  RSLGs  should!  clarify  that  LIHTCs 
must  be  involved  jfor  an  HCA  to  accept 
section  911  Subsidy  Layering  Review 
authority.  } 

Response.  The  words  "or 
subalfocation  autlority"  have  been 
added  to  the  RSLG  text  for  clarification. 
The  HUD  State/ Alea  Office 
Implementing  Ins  ructions  describe 
what  any  interest*  d  HCA  should  do  to 
accept  911  Subsic  y  Layering  Review 
authority  from  HI  D.  Regardless  of  how 
state  and  local  HC  ^s  share  allocating 
responsibilities,  m  ly  HCA  which  has  the 
authority  to  allocs  te  LIHTCs  and  issue 
Form  IRS-8609  m  \y  accept  911  Subsidy 
Layering  Review  i  uthority.  Such 
acceptance  shoula  be  conveyed  to  all 
state  or  local  HUH  State/ Area  Offices 
which  are  within  flie  HCA's 
geographical  authority.  It  sihould  also  be 
noted  that  an  HCA  cannot  provide  9% 
LIHTCs  to  a  project  already  receiving 
tax-exempt  bond  ^nancing.  with  or 
without  4%  LIHTis.  so  the  hypothetical 
overlap  in  authoti  y  suggested  cannot 
occur.  Clearly,  LU  TCs  must  be  involved 
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for  an  HCA  to  perform  a  911  Subsidy 
Layering  Review. 

5.  Whether  the  inclusitm  of  Historic 
Tax  Credits  on  the  list  of  examples  of 
Other  Gov^nment  Assistance  (OGA) 
should  be  eliminated  or  modified? 

Comment.  One  commenter  noted  that 
HCAs  do  not  award  Historic  Tax 
Credits,  and  that  this  reference  should 
be  stricken  or  amended. 

Response-  Historic  Tax  Credits  are  an 
example  of  OGA  which  HUD  under 
102(d)  and  an  HCA  under  911  must 
consider.  The  RSLGs  now  reference  the 
broad  definition  of  OGA  included  in  the 
statute  and  regulations.  This  means  that 
HCAs  should  use  a  sUghtly  higher 
Market  Rate  (Standard  4)  for  projects 
receiving  both  Historic  Tax  Credits  and 
LIHTCs,  award  only  the  amount  of  Gap 
Financing  necessary,  and  calculate 
UHTC  Allocations  accordingly.  HUD  in 
its  residual  102(d)  Subsidy  Layering 
Review  responsibihties  (where  there  is 
no  participating  HCA)  will  observe  the 
same  diffj^rential  HCAs  deem 
appropriate  in  such  combination  cases 
when  reviewing  net  amounts  obtainable. 
If  Historic  Tax  Credits  are  not  combined 
with  LIHTCs,  Sponsors  must  simply 
demonstrate  to  the  HUD  State/ Area 
Office  on  its  Fonn  HUD-2880  that  no 
excess  Sources  are  available  for  the 
same  or  similar  Project  Uses  to  satisfy 
the  102(d)  Subsidy  Layering  Review. 

6.  Whether  an  HCA  must  perform  a 
"back-end"  Subsidy  Layering  Review  at 
Placement  in  Service? 

Comment.  Two  commenters  raise  this 
issue  in  the  context  of  year-end  cost 
certification  submissions  to  HUD,  and 
meeting  the  issuance  date  for  Form  IRS- 
8609  following  the  year  of  Placement  in 
Service. 

Response:  HUD  has  eliminated  the 
"back-end"  911  Placement  in  Service  or 
102(d)  Cost  CertificaUon  Subsidy 
Layering  Reviews  except  where  new 
types  of  HHA  or  OGA  are  subsequently 
added,  or  construction  or  rehabilitation 
costs  are  reduced.  (See  Comment  13 
below.) 

7.  Whether  communications  between 
HUD  State/ Area  Offices  and  HCAs  can 
be  improved  in  102(d)  and  911  Subsidy 
Layering  Reviews? 

Comment.  One  commenter  requested 
that  HUD  provide  mortgage  insurance 
processing  results  in  cases  involving 
LIHTCs  to  the  applicable  HCA,  and 
encouraged  HUD  to  work  with  HCAs^o 
"do  everything  possible  and  practical  to 
resolve  its  concerns  before  canceling  a 
commitment." 

Response-  HUD  State/ Area  Offices 
and  HCAs  must  communicate  with  each 
other  as  contemplated  in  the  HUD  State/ 
Area  Office  Instructions,  sharing  all 
relevant  application  processing  results 


The  Department  believes  it  has  made 
vast  improvements  in  the  sequence  and 
delivery  of  "joint"  assistance 
application  processing.  The  RSLGs 
reflect  solutions  developed  through 
consultation  between  HUD  and  the 
National  Council  of  State  Housing 
Agencies,  its  underwriting  partner  in 
911  Subsidy  Layering  Reviews. 

8.  Whether  HUD  should  describe  its 
monitoring  of  HCAs  in  the  RSLGs? 

Comment.  One  commenter  requested 
that  HUD's  monitoring  procedure  be 
described  in  the  RSLGs. 

Response  The  Department  intends  to 
issue  its  Implemejnting  Instructions  soon 
so  that  HUD  State/ Area  Offices  and 
HCAs  are  fully  advised  of  new  911  and 
102(d)  Subsidy  Layering  Review 
responsibilities. 

9.  Whether  the  RSLGs  must  address 
HCA  Fees,  and  whether  such  Fees  may 
be  excluded  fit)m  the  definition  of 
Syndication  Expenses  for  the  purposes 
of  Standard  3? 

Comment  Three  commenters  request 
clarification  on  HCA  Fees.  One  requests 
that  the  RSLGs  contain  a  reasonable  fee 
standard.  Two  others  suggest  that  such 
fees  not  be  included  as  a  Syndication 
Expense  subject  to  Standard  3 
limitations. 

Response.  The  Department  is  not 
responsible  for  the  setting  or  monitoring 
of  an  HCA's  fee  schedule  for  LIHTC 
application  reviews.  Further,  section 
911  does  not  specifically  authorize  HUD 
to  define  what  fee  is  reasonable  if  an 
HCA  accepts  the  Department's  delegated 
Subsidy  Layering  Review  authority.  The 
HUD-established  RSLGs,  and  an  HCA's 
responsibilities  for  satisfying  HUD's 
requirements,  are  clearly 
distinguishable  from  an  HCA's  previous 
layering  review  activities  because  of 
varying  statutory  and  regulatory 
standards.  Whether  such  distinctions 
affect  past  fee  schedules  is  a  matter  for 
affected  HCAs  to  determine.  The 
Department  also  agrees  that  whatever 
fees  HCAs  determine  to  be  reasonable 
should  not  be  categorized  as 
"Syndication  Expenses"  subject  to 
Standard  3  limitations,  e.g.,  HCA  Fees 
are  now  included  on  the  Sources  and 
Uses  (S  &  U)  Format  as  a  "Use  Payable 
from  Non-Mortgage  Sources". 

10.  Whether  an  HCA  must  seek 
Governing  Board  or  Approving 
Authority  approvals  on  a  case-by-case 
basis,  or,  may  instead  obtain  blanket 
approval  through  a  Board  of  Directors' 
resolution  to  raise  Safe  Harbor  standards 
for  all  projects  exhibiting  defined 
characteristics,  or.  by  including  in  its 
Qualified  Allocation  Plan  provisions 
regarding  applicable  SafiB  Harbor 
standards  according  to  project  type  and 
risk  coirelations? 


Cktmment:  Eight  commenters  noticed 
that  the  hiterim  Guidelines  required 
case-by-case  approvals,  a  procedure 
believed  to  cause  delay  without  any 
corresponding  gain. 

Response:  The  Department  agrees  and 
has  revised  the  RSLGs  accordingly 
HCAs  may  increase  Safe  Harbor 
limitations  by  either  including  higher 
limits  in  their  Qualified  Allocation 
Plans,  or,  by  obtaining  a  Board  of 
Directors'  resolution  raising  the  limits 
for  various  types  of  projects  and 
associated  project  risks.  Pursuant  to 
Notes  which  follow  the  Standards,  the 
HCA  or  Board  must  specifically 
reference  in  the  Qualified  Allocation     - 
Plan  or  Resolution  what  special  factors 
justify  exceeding  base  published  Safe 
Harbor  limits  in  such  cases,  effectively 
establishing  higher  Safe  Harbors  for  all 
such  projects.  Ceiling  amounts  may  not 
be  exceeded  by  Qualified  Allocation 
Plan  provision  or  Board  Resolution,  but 
may  be  exceeded  in  a  limited  number  of 
"Applicability  Exception"  cases  (see 
Comments  12  and  16).  Where 
applicable,  each  section  911 
certification  and  supporting  Soiux^s 
and  Uses  (S  &  U)  Statement  which  an 
HCA  submits  to  the  affected  HUD  State/ 
Area  Office  must  also  include  a 
photocopy  of  the  Qualified  Allocation 
Plan  provision  or  Board  Resolution 
supporting  the  "blanket"  application 
Safe  Harbor  standard  for  the  type  of 
project  involved.  So  long  as  adequate 
opportunity  for  pubUc  review  and 
comment  on  the  increasing  of  the  Safe 
Harbor  standards  for  well-defined 
projects  is  provided  by  HCAs.  and  all 
those  who  might  support  or  oppose 
such  revisions  are  heard  in  the  process, 
HCAs  may  take  a  blanket  approach  to 
revising  Safe  Harbors  through  these  or 
-  functionally  equivalent  methods. 

11.  Relating  to  Standards  1  through  3: 
whether  proposed  Safe  Harbor 
Standards  should  be  increased,  whether 
HUD  should  exceed  Safe  Harbors  in 
102(d)  Subsidy  Layering  Reviews; 
whether  the  base  for  Builder's  Profit  and 
Developer's  Fees  should  be  revised; 
whether  "lump  siun"  contracts  may  be 
used  pursuant  to  Standard  1;  and 
whether  HCAs  must  elect  between  using 
HUD's  processing  fees  or  Alternatively 
"funding"  fees  for  each  case,  or  make 
one  election  for  all  911  Subsidy 
Layering  Reviews. 

Comment:  Nine  commenters 
expressed  disagreement  over  the 
adequacy  of  Safe  Harbor  standards  HUD 
established.  Three  of  these  recommend 
that  HUD  State/Area  Offices  should  also 
have  the  option  to  exceed  Safe  Harbors. 
Two  object  to  any  Standard  3 
limitations  on  Pubfic  Offerings  and  seek 
clarification  regarding  "Regulation  D" 


Private  Offerings.  Six  commenters  stated 
that  the  base  for  estimating  Standard  2 
Developer's  Fees  in  rehabilitation  cases 
should  not  be  HLTD's  definition  of  Total 
Development  Costs,  but  rather,  should 
include  the  acquisition  cost  of  the 
property  for  rehabiUtation  proposals 
(HUD  includes  "as  is"  value  of 
improvements  and  land  in  mortgage 
insurance  processing  replacement  cost, 
but  not  in  the  base  for  fee  calculation). 
Four  noted  in  particular  that  HUD's 
Property  Disposition  sales,  "bargain 
sale"  rehab,  and  Section  223  (f) 
proposals  will  suffer  as  a  result  of  not 
including  acquisition  cost  in  the  base 
for  Developer's  Fees.  Four  recommend 
the  Alternative  Standard  1  Builder's   ' 
Profit  base  should  be  defined  as 
construction  costs,  not  Total 
Development  Costs.  Two  request 
clarification  on  whether  HCAs  must 
"elect"  to  apply  Alternative  standards 
on  a  case-by-case  or  blanket  basis.  Two 
stated  that  establishing  numerical 
"builder's  profit"  standards  discourages 
the  use  of  "lump  sum"  contracts  and 
unnecessarily  promotes  exclusive  use  of 
"cost-plus"  contracts.  One  commenter 
requested  additional  discussion  of  how 
Builder's  and  Developer's  Overhead  is 
treated  in  HUD  mortgage  insurance 
processing. 

Response:  Safe  Harbors  can  be 
Adjusted  for  911  Subsidy  Layering 
Reviews— The  Department's  response  to 
Comment  10  makes  it  unnecessary  to 
address  uniform  theoretical  standards, 
allowing  for  more  practical  local 
solutions.  HCAs  may  increase  Safe 
Harbor  percentages  for  projects 
exhibiting  specified  risk  factors  in 
accordance  with  market  data  in  their 
area  for  911  Subsidy  Layering  Reviews, 
and  must  document  their  actions 
through  acceptable  public 
accoimtability  measures. 

HUD  State/Area  Offices  Hmited  to 
Safe  Harbor  processing  limitations  in 
102(d)— Although  the  National  Council 
of  State  Housing  Agencies  issued  its 
"Standards  for  State  Tax  Credit 
Administration,"  members  are  not 
bound  to  imiformly  accept  and  apply 
them.  State  and  local  HCAs  apply 
varying  Developer  Fee  allowances  to 
induce  strong  and  dependable  market 
participation,  producing  a  large  range  in 
the  fee  schedule  ceilings  adopted. 
HUD's  RSLGs  are  delil^rately  designed 
to  respect  the  autonomy  of  our  partners 
in  this  endeavor,  and  reaffirm  the 
Department's  confidence  in  an  HCA's 
abihty  to  measure  local  market 
conditions  and  needs.  HUD  is  relying  on 
the  HCAs'  experience  and.  therefore, 
recognizes  and  accommodates 
potentially  higher  fees  so  long  as  HCAs 
specifically  reference  risk  or  market 
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factors  which  justify  higher 
compensaUon  in  accordance  with 
market  data.  Also.  HCAs  have  public 
"sunshine"  processes  in  place  to  ensure 
that  the  public  good  is  being  served  in 
the  establishment  of  appropriate  fee 
schedules  for  builders  and  developers. 
HUD  has  no  such  procedure  in  place, 
and  will  not  create  another  bureaucracy 
to  serve  this  function.  HUD  will 
generally  limit  itself  to  Safe  Harbor 
allowances  in  102(d)  Subsidy  Layering 
Reviews: e.g.,  only  SPRA  or  BSPRA  for 
Section  221(d)  proposals  reviewed 
under  Standard  2  Developer's  Fee. 

Standard  1  Revisions:  Base  for 
Calculating  Builder's  Profit  is  now 
Construction  Cost;  "Lump  Sum"  and 
"Cost  Plus"  Construction  Contracts  are 
both  Acceptable — HUD's  typical 
processing  assumes  construction  "hard 
costs"  as  the  base  for  its  non-identity  of 
interest  builders  profit,  and  the  "so^ 
costs"  as  a  base  for  the  Sponsor's  Profit 
and  Risk  Allowance  (SPRA)/developer's 
fee.  b)  contrast,  identity-of-interest 
builders  profit  and  developer's  fees  are 
intermingled  in  the  BSPRA  calculation, 
which  is  estimated  on  a  much  larger 
"hard  and  soft  cost"  of  the 
improvements  base.  i.e..  "Total 
Development  Cost".  Each  of  these  profit 
calculations  is  separate  from  overhead. 
Builders  overhead,  general 
requirements,  and  developer's  overhead 
(HUD  terms  the  latter  "organizational 
expenses")  are  estimated  and  included 
in  the  Total  Development  Cost  as 
separate  items,  the  first  two  as  hard 
costs,  and  the  latter  as  a  soft  cost.  HUD 
included  smaller  percentages  (4%  and 
6%)  of  the  larger  Total  Development 
Cost  base  in  its  Interim  Guidelines  in  an 
effort  to  accommodate  potential 
variance  with  HCAs  in  Standard  1 
"Alternative"  allowances. 

Bui  the  Department  has  revised 
Standard  I's  structure  and  allowances 
because  of  the  confusion  created. 
BSPRA  (Builders  and  Sponsors  Profit 
and  Risk  Allowance)  will  be  retained  as 
one  acceptable  Safe  Harbor  standard  for 
identity-of-interest  developer/builders 
under  Standards  1  and  2,  and  SPRA  and 
Burtders  Profit  for  non-identity  of 
interest  developer/builders. 

Lump  sum  contracts  are  permissible 
for  non-identity-of-interest  developers 
and  builders  under  221  (d)(4),  but  the 
Builder  must  break  out  its  profit  and 
overhead  for  HUD  under  102,  or  the 
HCA  under  911.  on  Form  FHA-2328. 
"Contractor's  and/or  Mortgagor's  Cost 
Breakdown"  in  accordance  with 
Standard  1  limitations. 

For  identity-of-interest  221  cases, 
HCAs  performing  911  Subsidy  Layering 
Reviews  may  apply  the  HUD  processing 
numbers  to  aatisiy  Standard  1 ,  or. 
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substitute  a?  an  Kltemative  up,  to  6%  of 
construction  costs  for  Builder's  Profit, 
2%  for  Builder's  Overhead,  and  6%  for 
General  Requirebients,  i.e.,  the 
"Standards  for  S  tate  Tax  Credit 
Administration'  must  be  applied 
(except  for  "higl  cost"  areas,  where  the 
HUD  State/ AreaJOffice  processing 
numbers  may  be  used  to  comply  with 
Safe  Harbor).  Standard  1  's  previous  Safe 
Harbor  amounts!  are  now  effectively 
Ceiling  amounts  and  have  been  retitled. 

Standard  2  Rqi'isioas:  Base  for 
Calculating  (Developers  Fee  & 
Alternative  Calciilation  of  Fee — ^The 
Department  initially  required  HCAs  to 
adhere  to  its  definition  of  the  Total 
Development  Cqst  base  for  Standard  2 
calculation,  andjseparated  out  appraised 
values  for  projects  for  at  least  two  sound 
reasons:  (1)  HC/  s  benefit  from  HUD's 
appraisals  of  land  or  land  and 
improvements  a^d  have  some  basis  for 
evaluating  the  eionomic  reasonableness 
of  a  Sponsor's  phjposed  acquisition  and 
new  construction  or  rehabilitation  (and 
can  compare  th^  to  competing  Sponsors 
and  their  proposals  for  the  limited 
LIHTC  resourceh  and  (2)  HUD  State/ 
Area  Offices  bedefit  fwm  the  selection 
of  its  definition  of  estimated 
replacement  cost  for  monitoring 
purposes.  Thesajtwo  goals  can  be 
Achieved  withovit  requiring  HCAs  to 
uniformly  defini  the  Total  Development 
Cost  base.  HCA^may  look  to  Line  G73 
of  Form  HUD-9i264  for  an  independent 
appraisal  opinio^,  and  at  the  same  time. 
Alternatively  fu^id  by  applying 
percentages  to  its  definition  of  Totd 
Development  C<  st,  reflecting  state  and 
local  LIHTC-pro  ^ram  requirements  and 
practices.  Howe  ^er,  acquisition  cost  in 
excess  of  value  i  nay  not  generally  be 
considered  in  th  b  base  for  Developers 
Fees.  An  HCA  ii  dicates  its  election 
regarding  the  ap  ilication  of  HUD's 
processing  resul  s  versus  Alternative 
funding  by  selec  ting  between  the  two 
numbers  on  the  Mortgageable  Use 
portion  of  the  S  k  U  Format,  and  may 
do  so  on  a  case-1  y-case  basis.  HUD  will 
generally  use  BS  PRA/SPRA  allowances 
and  its  Total  De'  elopment  Cost 
definition  in  peaorming  102(d)  Subsidy 
Layering  RevievJs. 

Please  note  th^t  HUD  substitutes 
"Sales  Price  "  foi  'Property  Value"  in 
Property  Dispos  tion  (PD)  cases,  and 
HUD  Approved  Debt  as  a  Use  in  cases 
where  new  HHi^  and  OCA  will  be 
provided  to  proj  (Cts  already  receiving 
some  form  of  Hi  A.  HUD  will  generally 
not  include  thes ;  amoimts  in  &e  base 
for  fee  calculation  in  102(d)  Subsidy 
Layering  Reviewjs,  and  HCAs  must 
determine  what  acquisition  costs  (up  to 
a  maximum  of  price  or  debt)  may  be 
included  in  the  >ase  in  911  Subsidy 


Layering  Reviews  if  fees  are 
Ahematively  funded. 

Standard  3  Revisions  The 
Department  is  raising  Private  Offering 
RSLG  Standard  3  limitations  to  a  Safe 
Harbor  of  10%  and  a  Ceiling  of  15%. 
Public  Offering  levels  will  be  retained  as 
proposed  Although  two  commenters 
pointed  out  that  the  latter  transactions 
are  otherwise  regulated  by  the  Securities 
and  Exchange  Commission  and  the 
North  American  Securities 
Administrators  Association,  the 
Department  believes  that  sections  102(d) 
and  911  require  efficiency, 
accoimtability.  and  cost  containment  in 
the  guidelines  established  for  all 
transactions.  Also,  a  new  enforcement 
mechanism  has  been  added,  as 
described  in  Notes  following  the 
Standards  Regarding  Private 
"Regulation  D"  Offerings  marketed  to 
individuals,  the  RSLGs  now  clarify  that 
these  are  subject  to  the  same  standards 
as  for  Public  Offerings:  15%  Safe  Harbor 
and  24%  Ceiling. 

12.  Whether  Ceiling  amounts  in 
Standards  1  through  3  should  be  raised, 
or,  HCAs  should  be  permitted  to 
establish  Ceilings  through  Qualified 
Allocation  Plans  or  Governing  Board  or 
Approving  Authority  Resolutions  rather 
than  HUD  through  its  RSLGs? 

Comment:  Five  commenters  raised 
related  issues.  Two  commenters  agreed 
virith  HUD's  Ceiling  percentages,  but  two 
others  disagreed.  One  commenter  stated, 
"HCAs  ou^t  to  be  able  to  secure 
governing  body  approval  of  Ceiling 
standards  as  a  part  of  their  allocation 
plans  and  reserve  project-specific 
governing  body  reviews  to  projects  with 
special  circumstances  (such  as  those 
elaborated  in  the  Note  on  Standards  1 
and  2  on  page  9336  of  the  SLGs  as 
published  in  the  February  25, 1994 
Federal  Register)." 

Response:  The  Department  believes 
that  absolute  "Ceilings"  are  within  its 
authority  and  responsibility  to  establish 
in  the  RSLGs.  It  has  established  these  in 
an  objective  manner.  There  are  a  limited 
number  of  "Applicability  Exceptions" 
for  the  truly  extraordinary 
circumstances  referred  to  which  may 
arise  and  require  some  flexibility  from 
imposition  of  the  Ceilings;  but  generally 
the  Department's  own  experience,  as 
reinforced  by  HCA  data  regarding  these 
standards,  strongly  supports  the 
position  that  uniform  maximums  must 
be  established  and  maintained.  The 
revisions  made  pursuant  to  our 
responses  to  Comments  10  and  11  also 
ameliorate  the  expressed  concern.  The 
Department  is  maintaining  absolute 
Ceilings  in  the  RSLGs  except  for  in 
Applicability  Exception  cases 
(Comment  16),  and  will  consider  any 


hardships  caused  in  the  future  in 
determining  whether  revision  is 
necessary  to  eiK»urage  greater  market 
interest  and  participation. 

1 3.  Whether  Standard  4  should  be 
revised  to  clarify  its  purpose  and 
application? 

Comment:  Ten  commenters  raised 
this  concern.  Eight  comnlent^v  agree 
with  Standard  4  in  concept  but  request 
clarification  and  modification.  Six  of 
these  same  commenters  offered 
suggestions  for  improving  the  standard. 
Observations  and  suggestions  include 
the  following:  Clarify  what  effect 
reaching  the  "threshold"  has;  clarify 
that  sudi  cases  are  still  subject  to  the 
HCA's  QuaUfied  Allocation  Plan 
standards;  base  the  numerical  standard 
on  only  99%  ownership;  remove  all 
references  to  a  specific  number  for  the 
upper  level  in  Standard  4,  but  retain  the 
concept;  tie  the  upper  Standard  4 
numerical  standard  to  an  estabUshed 
index  so  adjustments  take  place 
automatically;  allow  the  FHA 
Commissioner  to  frequently  adjust  the 
standard,  e.g.,  through  monthly  Notice 
to  HCAs  and  HUD  State/ Area  Offices, 
rather  than  through  publication;  retain  a 
specific  numerical  Standard  4  upper 
level,  but  revise  the  RSLGs  to  describe 
what  criteria  HUD  will  use  to  adjust  it. 

Response:  The  Department  is  revising 
Standard  4  as  follows: 

— ^The  numerical  concept  of 
"thresholds"  has  been  eliminated 
from  Standard  4,  and  the  standard  has 
been  modified  to  be  more  consistent 
with  section  (b)  (1)  of  911,  HCDA  '92 
in  that  HUD  recognizes  that  maximum 
equity  contributions  may  be  ohtained 
by  reliance  on  "current  market 
conditions,  as  determined  by  the 
HCA"; 

—At  its  LIHTC  ReservaUon  stage,  the 
HCA  will  rely  on  current  market 
conditions;  previous  syndication  data; 
and  proposed  syndicator's  offers. 
S)mdication  Aj^eements.  or 
Partnership  Agreements  (if  available 
at  the  time  of  Reservation  processing) 
in  selecting  the  appropriate  Maiiwt 
Rate  for  an  individual  Project.  The 
HCA  will  simply  capitaUze  (divide) 
tlM  Gap  Filler  equity  reflected  on  the 
applicable  S  ft  U  Format  by  its 
selected  Market  Rate  to  estimate  the 
maximum  LDiTC  Allocation  amount 
(if  eligible  project  cost  calculations  or 
other  criteria  produce  a  lower 
Allocation,  the  HCA  will  iise  it). 
—An  HCA  may  complete  its  911 
Subsidy  Layering  Review 
responsibilities  by  forwarding  a 
balanced  S  ft  U  Format  and 
CertificatiaD  to  HUD  prior  to  formal 
HUD  assistance  approval,  e.g..  Initial 


Endorsement  in  mortgage  insurance 
cases.  No  "back-end"  Subsidy 
Layering  Review  is  required  unless: 
(1 )  A  new  Source  type  (or  a  mortgage 
increase)  not  previously  considered  in 
the  front-end  Subsidy  Layering 
Review  is  subsequently  requested  or 
obtained,  or.  (2)  certified  Project  Uses 
(costs)  decrease  by  more  than  2% 
from  estimates  used  in  the  front-end 
Subsidy  Lajrering  Review. 
— Standard  4  and  the  section  911 
certification  (Attached)  have  been 
revised  to  clarify  that  a  project  which 
reaches  the  Market  Rate-estimated 
Gap  Filler  amount  is  not  exempt  from 
the  Guidelines,  nor  necessarily  from 
"ftirther  review."  Rather,  it  should  be 
noted  that  HUD  or  911  HCAs  always 
perform  a  Subsidy  Layering  Review  if 
new  HHA  and  LIHTCs  are  requested, 
and  HCAs  always  apply  at  least 
QuaUfied  Allocation  Plan  limitations 
to  LIHTC  projects; 
—The  lower  level  of  Standard  4  has  also 
been  eliminated.  HUD  anticipates  that 
so  long  as  LIHTC-application  requests 
significantly  outnumber  overall 
allocation  resources,  competition 
should  keep  Marlwt  Rates  at 
reasonable  levels; 
—HUD  or  HCAs  will  apply  adjusted 
Maricet  Rate  assumptions  to  Sponsors 
retaining  greater  than  5%  owner^iip 
interests.  The  effect  of  capitalizing  the 
necessary  Gap  Filler  by  such  "above" 
Market  Rates  %vill  be  to  reduce  the 
LIHTC  Allocation  in  911  Subsidy 
Layering  Reviews  (See  Comment  14 
below).  HUD  strongly  discourages 
Sponsors  from  changing  syndication/ 
ownership  assiunptions  after  Initial 
Endorsement  Sponsors  must  notify 
HUD  through  Form  HUD-2880  of  any 
change  in  ownership  retenticm 
intentions,  and  after  Initial 
Endorsement,  HUD  must  approve 
such  changes.  Such  revisions  will 
likely  cause  serious  delays,  i.e..  HUD 
Transfer  of  Physical  Asset  approval 
requirements  pertain,  which  should 
be  avoided  once  constructicm  has 
commenced.  (Sponsors  should 
determine  percentage  ownership  and 
related  Gap  Filler  funding  issues  prior 
to  construction  closing,  and  stick  to 
the  original  Financing  Plan  submitted 
to  HUD,  if  possible.) 
14.  Whether  the  Sponsor's  required  1- 
5%  minimum  ownership  retention 
assumption  when  an  HCA  estimates  Net 
Syndication  Proceeds  should  be 
eliminated  or  modified? 

Comment:  One  commenter  states. 
"This  requirement  is  entirely  unfeir  and 
will  deny  access  to  HUD  programs  to 
those  tax  credit  project  Sponsors  who 
wish  to  receive  compensation  in  the 


form  of  tax  credits."  Another  remarks. 
"Please  explain  why  HCAs  should  make 
this  assumption  in  cases  where  there  is 
evidence  otherwise  (where  the 
ownership  interest  exceeds  5%)."  Vet 
another  suggests.  "A  separate,  higher 
standard  for  net  equity  contribution  (as 
compared  to  Net  Syndication  Proceeds 
when  equity  comes  from  outside 
sources)  should  be  inserted  in  the 
guideUnes.  .  .  when  the  developer 
retains  more  than  a  5  percent  ownership 
interest  in  the  tax  credits.  Such  a 
standard  should  be  at  least  15  percent 
higher  than  the  standard  for  net 
syndication  proceeds." 

Response:  In  911  Subsidy  Layering    ' 
Reviews,  HCAs  must  make  Market  Rate 
adjustments  when  calculating  maximum 
LIHTC  Allocations  for  projects  not 
completely  syndicated.  Also,  the  value 
of  a  "given"  LIHTC  Reservation  amount 
must  be  more  accurately  assessed  by 
HUD  State/ Area  Offices  in  102(d) 
Subsidy  Layering  Reviews  where 
projects  are  not  fully  syndicated.  These 
requirements  prevent  owners  and 
developers  who  retain  and  use  larger 
percentages  of  LIHTCs  from  reaping  an 
unintended  windfall  of  benefits  not 
available  to  the  developer  who  must 
seek  limited  partner  investment  to  fill 
equity  gaps.  For  example,  b^use 
"syndication  expenses  "  are  foregone  in 
owner-held  UHTC  projects,  the  value  of 
the  interest  retained  is  worth  more  than 
the  Market  Rate  for  sale  of  the  LIHTC 
project  per  allocation  dollar.  The  valhe 
associated  with  any  cash  flow, 
depreciation,  and  gain  or  loss  on 
disposition  Yiiuch  is  retained  must  also 
be  considered.  HUD  or  HCAs.  when 
performing  Subsidy  Layering  Reviews 
under  these  RSLGs.  must  therefore 
recognize  the  fiiU  value  of  UHTC 
projects  which  are  not  fully  syndicated. 
The  Department  is  retaining  its 
paradigm  for  the  Standard  4  Market  Rate 
calculation:  syndication  of  95%-99%  of 
the  project.  »vith  adjustments  required 
for  projects  with  higher  than  typical 
percentage  ownership  retention.  (See 
Standard  4  for  effects,  and  the  Glossary 
under  "ownership".) 

15.  Whether  additional  Source  and 
Use  formats  may  be  develoi>ed? 

Comment:  One  commenter  requested 
that  the  Department  allow  HCAs  to 
develop  fcmnats  for  non-mortgage 
insurance  cases  since  the  Interim 
Guidelines  Sources  and  Uses  Statements 
did  not  cover  every  possible 
combination  of  HHA  and  OCA. 

Response:  See  HUD  State/Area  Office 
Instruction  supplements.  Risk-Sharing 
and  Reinsurance  Agencies  may  develop 
appropriate  variations  for  risk-diaring 
and  reinsurance  cases. 
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16.  Whether  the  "Applicability 
Exceptions"  category  appearing  under  ■ 
"Guideline  Standards"  should  be 
retained  as  proposed,  modified, 
extended  to  HUD  102(d)  Subsidy 
Layering  Reviews,  or  eliminated 
altogether? 

Comment:  Five  commenters 
expressed  diverging  opinions  on  the 
"Applicability  Exceptions"  category. 
Three  agree  with  the  concept,  and  one 
of  these  suggests  HUD  State/ Area 
Offices  performing  102(d)  Subsidy 
Layering  Reviews  should  also  consider 
granting  Exceptions.  Two  others 
question  the  category  because  it  may 
produce  "inequitable"  treatment  of  like 
drcvunstances.  One  commenter  urges 
revision  of  the  criteria  HCAs  apply  in 
granting  AppUcabillty  Exceptions. 

Response:  HUD  believes  the 
Applicability  Exceptions  category  is 
necessary  and  retains  it  in  the  RSLGs.  If 
HUD  State/ Area  Office  monitoring  of 
HCAs  reveals  abuse,  then  HUD  may 
revoke  the  delegation  of  the  offending 
HCA  (HCAs  must  specify  as  justification 
for  granting  an  Exception  the 
extraordinary  circiunstance  involved).  If 
HUD  finds  that  several  HCAs  abuse  this 
category,  which  was  added  for  the 
wor&while  purpose  of  adding 
flexibility  for  extraordinary 
development  circumstances,  then  HUD 
will  prospectively  eliminate  the 
category  altogether  without  further 
public  notice. 

The  RSLG  criteria  have  been  revised 
to  clarify  that  "extraordinary 
circumstances"  must  be  involved  before 
an  HCA  grants  an  Exception.  Examples 
are  provided  describing  the  types  of 
drciunstances  which  might  warrant 
compensation  for  added  building, 
development,  and  investment  risks. 
HCAs  may  not  act  arbitrarily  in 
awarding  Applicability  Exception 
category  status  to  a  project.  HCAs 
should  exercise  due  diligence  in   . 
identifying  extraordinary  circumstances 
justifying  departure  from  one  or  more 
standards,  and  must  include  copies  of 
approved  Exceptions  to  the  HUD  State/ 
Area  Office.  To  the  extent  that  an  HCA 
runs  out  of  its  allocated  Applicability 
Exceptions,  the  result  may  be  that 
similar  cases  are  not  treated  similarly. 
Sponsors  with  projects  which  are 
similar  to  Applicability  Exception 
projects,  but  who  are  limited  by  the 
standards  because  the  HCA  did  not  have 
enough  Exceptions  to  provide  them  to 
all  like  Sponsors  similarly  situated,  do 
not  have  grounds  for  complaint  against 
an  HCA.  its  Governing  Board,  or 
Approving  Authority.  HUD 
Headquarters  and  State/ Area  Offices 
will  not  hear  individual  Sponsors' 
appeals  relating  to  not  receiving  an 


HCA's  Exceptii  nal  status  and  treatment. 
Generally,  HUI  i  will  monitor  an  HCA's 
performance  in  its  totality  rather  than 
on  the  basis  of  solated  incidents. 
Consistent  witl  our  reasoning  in 
Comment  10  Ri  isponse  above  regarding 
exceeding  Safe  Harbor  standards,  HUD 
State/ Area  Offices  will  generally  not 
consider  granting  Applicability 
Exceptions  to  itidividual  project  owners 
pursuant  to  section  102(d)  Subsidy 
Layering  Reviews. 

17.  Whether  there  should  be 
additional  exclusions  to  the  scope  of  the 
RSLGs? 

Comment:  Si  ( commenters 
reconunend  adi  litional  exclusions  to  the 
RSLGs  or  raise  ipplicability  issues.  One 
commenter  sai<  that  the  Department 
should  make  clear  that  Section  223(a)(7) 
refinance  and  a02  elderly  housing 
programs  are  nht  HHA  which  may 
trigger  Subsidy^Layering  Reviews  if 
combined  with  OGA.  The  same 
commenter  requests  HUD  to  join  it  in 
"asking  Congre  ss  for  a  statutory  change 
which  would  s  ibject  onfy  those  projects 
combining  HUD  subsidies  with  Low 
Income  Housiis  Tax  Credits  to  a 
subsidy  layeriiK  review."  One 
commenter  sta^,  "HUD's  subsidy 
ments  should  not 
HFA's  statutory 
its  own  underwriting 
insured  imder  the  risk- 
Please  clarify  in  the 
that  an  HFA's  developer 
Umits  are  the  limits  that 
should  be  utilised  for  the  subsidy 
layering  revievl  of  projects  financed 
under  the  risk-sharing  program."  One 
commenter  reoiests  mat  the  Department 
exphcitly  exenipt  from  Subsidy 
Layering  Review's  projects  which 
receive  no  greyer  than  25%  project- 
based  Section  8  assistance.  One 
commenter  requests  that  HUD  clarify 
that  routine  aiuiual  Section  8  increases 
are  not  considored  HHA  and  do  not 
trigger  a  Subsiay  Layering  Review.  One 
commenter  requests  that  the  Department 
exclude  appUcltion  of  the  Standards  to 
muhifamily  projects  with  less  than  24 
units.  One  compenter  requests  that 
HUD  clarify  hav  projects  which 
received  UHTus  2-8  years  ago  will  be 
treated  if  they  make  application  for 
Section  223(0  fnancing  3  years  after 
construction,  ih.,  are  these  applicants 
subject  to  a  Suisidy  Layering  Review, 
and  if  so.  who  will  do  it? 

Response:  HIID  notes' that  Section 
223(a)(7)  refinsices  involving  no  OGA 
do  not  require  *  Subsidy  Layering 
Review.  Please  note  also  that  new  HHA 
under  223(al(71  may  not  exceed  the 
original  mortgi  ^  insurance  assistance 
provided,  and  i  nly  modest  repairs  are 
allowed  under  ihis  program.  But  if  the 


layering  requi 
interfere  with 
authority  to  u: 
criteria  for  I 
sharing  pr  _ 
final  guidellni 
and  builder  ~ 


UMI 


repairs  are  substantial  and  OGA  such  as 
LDiTC  proceeds  have  been  or  will  be 
obtained,  then  the  proposal  is  subject  to 
a  Subsidy  Layoing  Review.  With 
respect  to  Section  202  proposals,  the 
Department  notes  that  these  are  on  the 
Usts  of  covered  programs  at  24  CFR 
12.10  (8)  and  12.30(8),(9);  12.50{7),(8). 
HUD  will  continue  to  subject  such  HHA 
combined  with  OGA  to  102(d)  Subsidy 
Layering  Reviews. 

"This  is  also  the  Department's  position 
regarding  excluding  all  non-LIHTC  OGA 
from  subsidy  layering  requirements.  The 
Department  notes  that  Congress's 
mandate  to  HUD  in  the  HRA  '89  made 
statutory  a  practice  FHA-Housing  has 
followed  for  approximately  a  decade  for 
combinations  of  HHA  with  OGA,  i.e.. 
grants  or  loans  for  mortgageable  or 
direct  loan  uses  caused  reductions  in 
HHA.  While  it  is  true  that  the 
Department  did  not  develop  a  similal' 
device  for  controlling  excess  subsidy  in 
LIHTC  cases  between  1986  and  1989, 
FHA-Housing  has  essentially  and 
consistently  performed  Subsidy 
Layering  Reviews  on  other  OGA  cases 
for  at  least  10  years,  and  would  not 
recommend  statutory  revisions  at  this 
time  to  well-established  imderwriting, 
direct  loan,  and  capital  advance 
processing  practices. 

The  Department  does  not  agree  that 
required  Risk-^iaring  Subsidy  Layering 
Reviews  should  be  performed  pursuant 
to  a  participating  HFA's  Builder's  Profit 
and- Developer's  Fee  limitations,  rather 
than  Standards  1  and  2.  HCAs  must 
apply  the  RSLGs  and  Standards  1  and 
2  to  Risk-Sharing  cases.  (However,  Risk- 
Sharer's  may  define  the  Total . 
Development  Cost  base  as  discussed 
above  in  Comment  11,  e.g.,  for 
rehabilitation  proposals,  acquisition 
costs  not  in  excess  of  value  may  be 
included.)  A  risk-sharing  HFA,  if  it  is 
also  a  911  Subsidy  Layering  Review 
HCA.  may  make  appropriate  alterations 
to  HUD's  S  &  U  Formats  for  risk-sharing 
projects  subject  to  911  Subsidy  Layering 
Reviews.  (HUD  Headquarters  is 
available  to  provide  any  necessary 
guidance  regarding  content.) 

Where  HOME  fund  grants  or  loans  are 
provided  together  with  some  form  of 
HHA,  please  see  the  HUD  State/Area 
Office  Implementing  Instructions  for 
further  guidance. 

Projects  receiving  only  project-based 
Section  8  rental  assistance  for  25%  or 
less  of  the  units  combined  with  OGA  are 
subject  to  a  Subsidy  Layering  Review. 
However,  if  the  OGA  and  project-based 
Section  8  HHA  involved,  whatever  the 
percentage,  are  not  provided  for  the 
same  or  similar  Project  Uses  (e.g., 
LIHTCs  are  provided  for  a  capital 
improvement  Use,  but  Section  8  rental 
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assistance  does  not  include  debt  service 
for  capital  improvement  loans,  but  only 
operating  expense  increases  or 
reimbursement)  then  "layering" 
concerns  are  absent  [i.e.,  potential 
Project  Uses  do  not  overlap),  and  a 
102(d)  or  911  Certification  may  be  made 
without  further  Subsidy  Layering 
Review.  Thus,  routine  budget-based 
increases  based  on  higher  operating 
costs,  and  annual  adjustment  factor 
increases  in  Section  8  assistance,  do  not 
trigger  a  detailed  Subsidy  Layering 
Review  unless  the  increase  is  related  to 
debt  service  obligations  on  capital 
improvement  loans  (where  combination 
mth  LIHTCs  would  clearly  trigger  a 
more  detailed  and  substantive  Subsidy 
LayerinaReview). 

Note  that  program  participants  are 
generally  only  required  to  submit 
detailed  Form  HUD-2880s  if  the  HHA 
request  involved  is  greater  than 
$200,000.  (See  24  CFR  12.32(a)(1).) 
Where  less  than  this  amount  of  HHA  is 
requested,  HUD  State/Area  Offices  and 
HCAs  may,  in  lieu  of  Form  HUD-2880. 
accept  the  Sponsor's  simple  written 
attestation  that  all  programs  of 
assistance  involved  do  not  produce  a 
potential  overlap  in  Project  Uses.  By 
way  of  example,  if  a  Flexible  Subsidy 
Capital  Improvement  Loan  for  $40,000 
is  sought,  and  LIHTCs  are  also  provided 
to  finance  capital  improvements,  a 
Subsidy  Layering  Review  is  required; 
i.e.,  for  cases  involving  clear  potential 
program  overlap.  Sponsors  must 
demonstrate  to  HUD  (102(d)  Subsidy 
Layering  Reviews)  or  to  the  HCA  (911 
Subsidy  Layering  Reviews)  through 
fully  detailed  Form  HUD-2880s  that  no 
overlap  in  Project  Uses  is  contemplated 
(capital  improvement  Sources  being 
provided  do  not  exceed  capital 
improvemmt  costs  estimated),  and  that 
both  Sources  are  necessary  to  provide 
the  affordable  multifamily  housing.  This 
is  consistent  with  the  regulatory 
requirement  that  Sponsors  provide 
details  on  OGA  "as  Hl/D  deems 
necessary"  to  make  a  Subsidy  Layering 
Review  Certification.  (Emphasis  added: 
see  24  CFR  12.32(b)(l)(iv).)  In  summary. 
where  there  is  no  potential  program 
assistance  overlap,  i.e.,  where  overlap 
cannot  occur  programmatically,  HUD 
does  not  require  detailed  disclosures  or 
Subsidy  Layering  Reviews,  because  they 
are  not  deemed  necessary;  but  where 
there  is  potential  overlap,  the  burden  is 
on  Sponsors  to  demonstrate  no  actual 
overiap  in  Project  Uses  to  satisfy  either 
a  102(d)  or  911  Subsidy  Layering 
Review. 

Small  projects  of  24  imits  or  less  are 
already  specifically  identified  in  the 
RSLG  Note  regarding  Standards  1  and  2 
as  deserving  of  special  attention  arid 


compensation  under  the  risk  factor 
"sire".  HCAs  should  be  mindful  of  the 
importance  of  not  discouraging  this  type 
of  development  and  risk  by  ignoring  its 
Builders'  and  Developers'  legitimate 
expectation  to  be  properly  compensated 
for  developing  needed  low  and 
moderate  income  housing  which  fits 
into  every  neighborhood,  and  offers  a 
multifamily  development  alternative 
which  avoids  over-concentration  issues. 
HUD  and  HCAs  will  seriously  consider 
economy  of  scale  arguments  such 
participants  present. 

With  respect  to  Section  223  (f) 
applications,  where  LIHTCs  were 
allocated  some  years  ago  to  a  project 
which  is  now  somewhere  "in  the 
middle"  of  the  10-year  stream,  a 
Subsidy  Layering  Review  is  required 
because  new  HHA  is  being  combined 
with  OGA  which  still  provides  current 
benefits  to  the  project.  These  benefits, 
vyrhile  previously  awarded  by  the  HCA. 
fall  under  the  broad  definition  of  OGA 
contained  in  section  102,  HRA  '89,  and 
were  presimiably  awarded  pursuant  to 
capital  improvements  performed.  HUD 
will  perform  the  required  Subsidy 
Layering  Review,  since  HCAs  cannot 
practically  adjust  LIHTCs  awarded  after 
Placement  in  Service.  The  Sponsor's 
Disclosure  and  Updating  form  must 
thoroughly  detail  the  actual  costs 
incurred  in  acquisition  and 
rehabilitation,  and  the  conventional 
debt  financing  obtained  and  equity 
financing  raised  through  the  syndication 
of  the  project  to  meet  such  costs.  HUD 
will  apply  the  RSLGs  and  hnplementing 
Instructions  in  making  adjustments  to 
the  actual  net  equity  obtained  as  of  the 
Placement  in  Service  date  to  determine 
the  appropriate  Section  223  (f)  mortgage 
necessary  to  replace  the  conventional 
financing.  Note  that  HUD  will  observe 
this  procedure  regardless  of  what  year 
the  project  is  currently  in  with  respect 
to  the  annual  LIHTC  stream.  No  Subsidy 
Layering  Review  is  required  if  223  (f) 
insurance  is  sought  on  a  project  which 
has  received  the  full  stream  of  LIHTCs. 
or,  has  fallen  out  of  compUance  and 
completely  lost  its  LIHTC  Allocation 
(assuming  no  other  OGA  is  involved). 

18.  Whether  there  should  be 
additional  inclusions  to  the  scope  of  the 
RSLGs? 

Comment:  One  commenter  states. 
".  .  .  a  standard  should  be  established 
for  cash  flow  distributions  to  limited 
partners  .  .  .  The  previous  guidelines 
contained  such  a  standard.  If  HUD  acts 
to  reduce  the  mortgage  amount,  or  if  a 
low  mortgage  is  proposed,  and  the 
credit  agency  comes  in  and  provides  tax 
credits  (with  or  without  other  subsidies) 
to  fill  up  whatever  financing  gap 
remains,  there  is  a  potential  for 


excessive  profit  in  the  form  of  cash  flow 
distributions.  A  judgement  cannot  be 
made  as  to  whether  or  not  government 
assistance  is  more  than  is  necessary  to 
make  a  project  work  unless  there  is 
some  judgement  on  the  amount  of  cash 
flow  the  project  is  likely  to  receive." 
The  commenter  cites  24  CFR  207  19(b) 
(4),  and  the  Department  would 
supplement  by  citations  to  24  CFR  12.52 
(a)(2){ii):  221.532(d):  231.8{c).(d); 
232.45(b);  241.130(c);  882.714(c)  (4); 
882.715  (c);  and  882.732  (c).  The  same 
commenter  observes  that  HUD  should 
add  to  its  list  of  risk  factors  under 
Standard  2  the  "proposed  percentage  of 
set-aside  units  which  will  benefit  low 
income  households." 

Response:  The  Department  does  not 
agree  that  cash  flow  distributions  must 
be  analyzed  and  approved  at  precisely 
defined  levels  in  order  to  establish 
whether  the  necessary  amount  of 
government  assistance  is  being  provided 
to  a  project.  This  is  why  HUD  moved 
bom  the  "16%  Internal  Rate  of  Return" 
model  applied  under  its  previous 
guidelines  to  a  "net  equity"  model.  (See 
also  "Net  Syndication  Proceeds"  and 
"Ownership"  in  Glossary  section  of 
RSLGs).  The  Department  agrees  with 
industry  critics  who  urged  revision  to 
HUDs  guidelines  in  1992.  Cash  flow 
from  LIHTC  projects  is  not  a  significant 
element  affecting  investor  decisions, 
because  positive  cash  flow  cannot  be 
assured.  But  note  that  HUD  does  limit 
returns  in  cases  where  there  are  limited 
dividend  Sponsors,  or  where  HUD 
Section  8  project-based  rental  assistance 
is  combined  with  OGA. 

The  Department  agrees  with  the 
commenter  to  add  to  the  "Note  on 
Standards"  the  factor  indicated:  a 
project's  estimated  occupancy  by  truly 
low  income  households  does  affect  the 
developer's  risk,  which  may  be 
rewarded  by  HCAs  through  the  fee. 
(This  is  consistent  with  HCA  guideline 
requirements  under  OBRA  §  7l08(o)  to 
give  priority  to  projects  serving  the 
lowest  income  tenants  and  to  projects 
obligated  to  serving  qualified  tena.ats  lor 
the  longest  period.)  Some  HCAs  already 
apply  such  a  policy  to  applications, 
exclusively  reserving  LIHTCs  only  for 
proposals  which  limit  rents  to  50%  or 
less  of  area  median  income.  But  HUD 
does  not  believe  it  is  appropriate  to 
dictate  that  all  HCAs  apply  such  a 
policy  to  all  appUcations. 

19.  Whether  any  balance  remaining  in 
Operating  Deficit  Reser\e  escrows 
(when  funded  by  Net  Syndication 
Proceeds)  may  be  used  to  reduce 
secondary  debt,  or,  must  instead  roll 
over  into  the  Replacement  Reser\'e  in  all 
mortgage  insurance  cases;  whether  any 
additional  Reserves  or  separate  policy 


64756 


Fedfl  Register  /  Vol.  59,  No.  2  \0  I  Thursday.  December  15.  1994  /  Notices 


may  be  established  for  non-mortgage 
insurance  HHA  cases;  and  whether  such 
Reserves  alTect  permissible  Developer's 
Fees  under  Standard  2? 

Comment:  Four  commenters  raise 
related  issues.  Two  conunenters 
requested  that  the  Glossary  discussion 
of  the  permissible  uses  of  any  remaining 
balance  of  Operating  Deficit  Reserve  be 
expanded  to  include  the  option  of 
paying  off  secondary  debt  or  extended 
to  other  uses.  Two  others  request 
clarification  on  how  the  Developer's 
funding  of  such  Reserves  (or  Working 
Capita]  Reserves)  should  be  treated 
under  Standard  2  limitations.  One  of  the 
former  two  commenters  stated  that  HUD 
is  too  restrictive  in  its  Reserves  policy, 
or  at  least,  should  adopt  a  different 
policy  in  non-mortgage  insurance  cases 
than  in  other  FHA-Housing-assisted 
cases  where  the  Department  does  not 
bear  the  long  term  risks,  e.g.,  project- 
based  Section  8  rental  assistance  cases 
which  FHA-Housing  administers. 

Response:  Because  many  projects  may 
receive  only  HUD  mortgage  insurance 
assistance  and  no  HUD  rental  assistance 
in  conjunction  with  LIHTCs,  the 
Department  is  concerned  that  projected 
operating  deficits  be  adequately  funded. 
HCAs  may  allow  additional  '/Rent 
Reserves"  so  long  as  it  is  imderstood  by 
the  Sponsor  that  HUD's  Operating 
Deficit  Reserve  and  the  HCA's  Rent 
Reserve  are  commingled  in  the  HUD 
Loan  Management-administered  Escrow 
(Form  HUEV-92476-A)  and  must  be 
funded  by  the  Sponsor  prior  to  Initial 
Endorsement.  In  911  Subsidy' Layering 
Renews.  HCAs  must  determine  whether 
Net  Syndication  Proceeds  may  be 
projected  and  used  to  fund  such 
reserves.  Since  many  rent-restricted 
projects  will  not  have  rental  assistance, 
and  because  project  expenses  may 
increase  at  a  faster  rate  than  project 
income  over  the  holding  period  in  many 
areas,  and  project  replacement  reserves 
for  necessary  repairs  in  10  to  15  years 
may  not  be  fully  funded  under  such 
"tight"  cash  flow  situations,  HUD  has 
decided  to  retain  the  limitation  on  uses 
of  any  remaining  balance  in  funded 
Operating  Deficit  Reserve  escrows 
(commingled  with  Rent  Reserves). 
Regarding  the  question  about  a 
separate  policy  for  Flexible  Subsidy 
loans.  Loan  Management  Set-Aside,  or 
Housing's  Project-based  Section  8- 
assisted  cases  and  application  of  unused 
Reserves,  FHA-Housing  agrees  that 
while  its  long-term  interests  are  not 
affected  when  it  is  not  taking  the  long- 
term  risks  through  mortgage  insurance 
assistance,  the  project's  long-term  needs 
do  not  change,  i.e..  Replacement 
Reserve  needs  do  not  shift  when  the 
form  of  HHA  is  different.  FHA-Housing 


believes  it  is  oemonstrating  its  long- 
term  commitiaent  to  a  project  receiving 
these  other  foins  of  HHA  by  requiring 
that  any  unused  Operating  Deficit 
Reserves  roll  dver  into  the  Replacement 
Reserve  account.  FHA-Housing  is  not 
responsible  for  program  administration 
outside  its  puflview,  and  will  not 
presume  to  sp  tak  regarding  PIH  or  CPD 
program  assist  ince  and  policy  in  this 
area;  these  off]  ces  will  be  establishing 
and  issuing  th  sir  own  authoritative 
Guidelines.  In  regards  to  FHA-Housing's 
policy,  howevi  jr,  new  lines  have  been 
added  for  "Ad  litional  Working  Capital" 
and  "Rent  Res  srves"  to  the  Sources  and 
Uses  Formats  which,  if  funded,  may 
contribute  to  tte  project's  long  term 
viability  (see  Glossary). 

Regarding  tlje  question  about  the 
effect  on  Developer's  Fees  of  a  Sponsor 
funding  such  ifeserves.  HCAs  should 
follow  their  established  practice, 
making  that  pifactice  clear  to  the  HUD 
State/ Area  Office  monitoring  them. 
Please  note  that  where  the  HCA's 
practice  requires  a  Developer  to  fund 
Reserves  out  of  its  fee,  "Developer  Fees 
Returned  to  Fujnd  Reserves"  may  be 
reflected  as  a  sfeparate  Source  line  on 
the  S  &  U  Fom  at.  (See  Glossary 
discussion  of  Developers  Fees  as 
"paper"  allowances.)  Developers  must 
plead  their  cas ;  to  the  applicable  HCA 
regarding  resei  ves  and  fees.  The  total 
amount  of  assi  ;tance  the  UHTC 
program  and  I^Bt  Syndication  Proceeds 
can  provide  inlthis  mix  is  limited,  and 
while  S  &  U  Statement  fees  represent 
the  sum  total  of  potential  earnings 
eventually  recttved  by  the  Developer, 
reserves  stay  wjith  the  project.  HCAs 
must  determine  a  reasonable 
proportional  aBocation  between  fees 
and  necessary  reserves  for  individual 
projects  within  the  confines  of  overall 
fee  limitations  uid  overall  LIHTC- 
program  resoui  ces. 

20.  Whether  the  Resident  Initiative 
Fund  Reserve  nequirements  should  be 
revised?  I 

Comment:  Two  conunenters  raise  this 
issue.  One  concenter  stated  that  HCAs 
should  not  be  ifequired  to  coordinate 
any  LIHTC  proceed  funding  of  these 
reserves  with  I  UD  because  the  HCA 
"does  not  have  the  requisite  experience 
to  determine  th  b  amounts  necessary  to 
provide  service  >  to  be  funded  fi-om  such 
a  fund."  The  ot  ler  comment er  noted  as 
follows:  "The  (  uidelines  require  that 
any  resident  in  tiative  funds  unspent 
after  ten  years  be  used  to  pay  down  the 
mortgage  or  added  to  project  reserves 
...  We  believ*  this  limitation  should 
be  deleted."     I 

Response:  It  Is  because  HCAs  may.  not 
have  experience  in  funding  and 
administering  these  services  that  the 
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RSLGs«ncourage  them  to  coordinate 
UHTC-proceeds-provided  assistance 
with  the  HUD  State/Area  Office  offering 
assistance  in  such  cases.  With  potential 
assistance  from  both  sources,  more 
tenants  may  benefit  from  such  services. 
Regarding  the  second  comment,  HUD 
notes  that  the  "transfer  after  ten  years" 
requirement  was  included  to  encoiu-age 
active  use  of  the  funds  provided  for  the 
stated  ptupose  of  the  fimd.  However, 
Sponsors  may  request  an  extension  of 
the  term  beyond  ten  years  if  there  are 
funds  remaining  which  will  be  used  for 
resident  initiatives. 

21.  Whether  Discounting  and 
Compounding  at  applicable  Bridge  Loan 
Rates  is  the  only  acceptable  method  for 
estimating  the  net  present  value  of 
syndication  proceeds  as  of  the 
Placement  in  Service  date? 

Comment:  Three  commenters 
suggested  alternative  methods  for 
discounting  and  compounding,  using 
different  rates  than  the  bridge  loan  rate 
to  more  accurately  estimate  the  net 
present  value  of  syndication  proceeds  as 
of  the  Placement  in  Service  date, 
whether  projects  in  fact  obtain  bridge 
loan  financing  or  utilize  an  equivalent 
equity  funding  source  at  lower  rates. 
One  commenter  suggested  HCAs  should 
simply  be  required  to  reflect  the  sum  of 
the  face  amounts  of  all  installments. 

Response:  The  Department  agrees  that 
an  HCA  may  implement  its  own 
compounding  and  discounting 
requirements  for  the  calculation. 
Compounding  and  Discounting  may  be 
calculated  using  other  rates  such  as  a 
construction  rate  (composed  of  the 
prime  plus  2%  or  3%)  or  the  7-year 
Treasury  Note  rate.  If  the  final 
syndication  instalhnent  is  conditioned 
on  several  contingencies  occurring, 
perhaps  an  even  higher  rate  may  ^ 
applied  to  discount  its  present  value  as 
of  Placement  in  Service.  Example: 
Assume  a  first  installment  df  30%  of 
proceeds  is  received  2  years  prior  to 
construction  completion  at  the 
execution  of  the  Syndication 
Agreement,  a  second  installment  of  40% 
is  received  at  construction  completion 
and  Placement  in  Service,  and  a  final 
installment  of  30%  is  received  after 
sustaining  occupancy  is  reached, 
estimated  to  occur  2  years  after 
completion.  If  the  HCA  determines  that 
the  early  and  late  installments  are  to  be 
compounded  and  discounted  at  the 
same  rate,  e.g.,  the  bridge  loan  rate,  then 
simply  adding  the  face  amounts  of  all 
installments  is  adequate,  i.e.,  the  2  year 
compoimded  30%  portion  and  2  year 
discounted  30%  portion  exactly  "offset" 
each  other,  and  the  middle  installment 
received  as  of  Placement  in  Service  is 
neither  compounded  nor  discounted. 


The  proportion  of  early  and  late 
installments,  and  the  difference  between 
compounding  and  discounting  rates  are 
the  factors  affecting  Net  Syndication 
Proceed  value  as  of  the  Placement  in 
Service  date.  The  HUD  State/ Area  Office 
Instructions  describe  how  Sponsors  are 
required  to  provide  the  Net  Present 
Value  as  of  the  Placement  in  Service 
date  in  accordance  with  the  HCA's 
selected  compoimding  and  discounting 
method  in  911  reviews  (HCA 
verification  of  the  net  will  typically 
occur  after  a  911  review  is  completed), 
while  HUD  State/Area  Offices  will 
review  the  Sponsor's  submission  for 
technical  accuracy  in  102(d)  reviews. 

Guideline  Standards 

App7icaW//f>«— Standards  1  and  2 
apply  to  all  cases  combining  HHA  and 
OGA,  if  the  program  assistance  involved 
provides  for  either  builder  profit  or 
developer  fees.  Standards  3  and  4 
specifically  apply  to  LIHTC  cases, 
whether  reviewed  under  section  102(d) 
or  911. 

Separate  Standards  Appear  for 
Standards  2  and  5— HCAs  may  simply 
apply  published  Safe  Harbors  in  911 
Subsidy  Layering  Reviews,  or  raise  the 
Safe  Harbors  through  Governing  Board 
or  Approving  Authority  Resolution  or 
Qualified  Allocation  Plan  provision  up 
to  the  published  maximum  Ceiling 
level.  Docimientation  of  such  action 
should  be  submitted  to  the  HUD  State/ 
Area  Office,  as  applicable  to  individual 
cases.  Ceiling  Standards  represent 
absolute  limitations,  except  for 
Applicability  Exception  cases. 

Applicability  Exceptions— An  HCA 
may  grant  a  limited  number  of 
exceptions  to  the  standards  referenced 
below,  i.e.,  it  may  exclude  the  greater  of 
either  5  individual  projects  or  10 
percent  of  the  total  number  of  projects 
reviewed  under  911  in  a  single  calendar 
year  from  Standards  1  through  3  below. 
(There  are  no  exceptions  to  Standard  4.) 
These  exceptions  should  only  be 
granted  when  extraordinary 
circumstances  relating  to  the  market  or 
risk  factors,  as  discussed  below  in  the 
Note  on  Standards  1  and  2,  warrant 
excluding  the  project  hum  the 
standards.  HCAs  may  not  act  arbitrarily, 
and  all  exceptions  must  be  approved  by 
the  HCA  Governing  Board  or  Approving 
Authority  in  a  public  foriun.  For 
example,  a  small  project  of  no  more 
than  24  units  may  receive  a  Builders 
Profit  greater  than  the  Alternative 
CeiUng  amount  as  one  exceptional  case, 
if  approved  by  the  Board.  Similarly,  a 
project  located  in  a  qualified  census 
tract  may  receive  a  Developer's  Fee  of 
greater  than  15  percent  and  may  incur 
Syndication  Expenses  for  private 


placement  of  greater  than  15  percent  of 
gross  proceeds  as  a  second  exceptional 
case.  Additionally  for  these  cases,  the 
HCA  must  determine  whether  the 
amoimt  of  equity  capital  raised  and 
project  costs  incurred  satisfy  the 
mandates  in  section  911(b)  of  the  HCDA 
'92,  and  do  not  exceed  the  HCA's 
QuaUfied  Allocation  Plan  allowances. 

1.  Builder's  Profit 

Ceiling  Standard— Where  there  is  no 
Identity-of-Interest  (See  Glossary) 
between  the  Builder  and  the  Sponsor/ 
Developer,  the  Builder's  Overhead. 
General  Requirements,  and  Profit  may 
not  exceed  HUD's  estimates  reflected  on 
Lines  G42  through  G44  of  Form  HUD- 
92264.  "Rental  Housing  Project  Income 
Analysis  and  Appraisal,"  except  for 
Lump  Sum  contracts,  where  the 
amounts  reflected  on  Form  FHA-2328 
must  be  acceptable  to  the  HUD  State/ 
Area  Office.  Where  there  is  an  Identity- 
of-Interest,  the  combined  Builder's 
Profit  and  Sponsor's  Profit/Developer's 
Fee  is  limited  to  BSPRA.  as  reflected  on 
Line  G68.  At  HUD's  discretion, 
commensurate  amounts  may  be 
estimated  in  non-mortgage  insurance 
programs.  Alternatively.  HCAs  may 
elect  to  use  the  "Estimated  Cost 
Excluding  .  .  .  Overhead  and  Profit" 
line  on  the  "Mortgageable  Replacement 
Cost"  Uses  portion  of  the  S  &  U 
Statement,  and  may  reflect  up  to  6%  of 
construction  costs  for  Builder's  Profit, 
2%  for  Builder's  Overhead,  and  6%  for 
General  Requirements  (pursuant  to  the 
National  Council  of  State  Housing 
Agencies'  "Standards  for  State  Tax 
Credit  Administration")  under  the 
"Non-Mortgageable  Uses— Alternative 
Builders  Profit"  line  of  the  Statement. 
(HCAs  may  accept  HUD  State/ Area 
Office  processing  allowances  for 
builders  in  high  cost  areas  which  exceed 
the  National  Council  Standard 
allowances.) 

2.  Sponsor's  Profit/Developer's  Fee 

Safe  Harbor  Standard— Where  there 
is  no  Identity-of-Interest  between  the 
Sponsor/Developer  and  the  Builder, 
SPRA  will  be  recognized  as  a  limitation 
by  HUD  in  Section  221  mortgage 
insurance  application  processing  and 
section  102(d)  Subsidy  Layering 
Reviews.  Where  there  is  an  Identity-of- 
Interest.  BSPRA  will  be  recognized  as 
the  Safe  Harbor  standard  limitation  for 
the  combined  Builder's  Profit  and 
Developer's  fee.  Developer  Overhead/ 
"Organization"  expenses  on  Line  G65 
are  also  separately  calculated  and 
allowed  in  HUD  processing  under  the 
Safe  Harbor  standard.  At  HUD's 
discretion,  conunensurate  amounts  may 
be  estimated  in  non-mortgage  insivance 


programs.  Alternatively.  HCAs  may 
elect  to  allow  up  to  10  percent  of  its 
definition  of  Total  Development  Cost  on 
the  "Non-Mortgageable  Uses- 
Alternative  Developers  Fee"  line  of  the 
applicable  S  &  U  Statement. 

Ceiling  Standard— Following  the 
Alternative  funding  pattern  above,  the 
HCA  may  reflect  Developer's  Fees  of  up 
to  15  percent  of  the  HCAs  definition  of 
Total  Development  Cost  under  the 
"Non-Mortgageable  Uses  "  portion  of  the 
applicable  S  &  U  Statement  where 
approved  by  the  Governing  Board  or 
Approving  Authority  in  accordance 
with  special  market  or  risk  factors. 

3.  Sjmdication  Expenses 

Safe  Harbor  Standard— The  sum  total 
of  expenses,  excluding  bridge  loan 
costs,  incurred  by  the  Sponsor  in 
obtaining  cash  from  the  sale  of  LIHTC 
project  interests  to  investors  through 
public  offerings  may  not  exceed  1 5 
percent  of  the  gross  syndication 
proceeds,  and  the  total  incurred 
pursuant  to  private  offerings  may  not 
exceed  10  percent. 

Ceiling  Standard— The  sum  total  of 
expenses,  excluding  bridge  loan  costs, 
incurred  by  the  Sponsor  in  obtaining 
cash  6-om  the  sale  of  LIHTC  project 
interests  to  investors  through  public 
offerings  may  not  exceed  24  percent  of 
the  gross  syndication  proceeds,  and  the 
total  incurred  pursuant  to  private 
offerings  may  not  exceed  15  percent. 

4.  Net  Syndication  Proceeds  and 
Market-Derived  Rate  Assumptions  for 
Calculating  Maximum  LIHTC 
Allocations 

Net  Syndication  Proceeds  as  of 
Placement  in  Service  Date— -HCAs  will 
divide  the  Gap  Filler  equity  amount 
necessary  to  balance  Sources  against 
Uses  for  a  project  by  an  applicable 
Market-Rate,  expressed  in  cents  netted 
per  dollar  of  credit  allocation,  in 
calculating  maximum  UHTC 
Allocations.  Net  Syndication  Proceeds 
estimated  as  of  Placement  in  Service 
may  approximate,  but  should  not 
generally  exceed.  Gap  Filler  needs'  The 
projected  Placement  in  Service  date  is 
the  date  of  valuation  of  Net  Syndication 
Proceeds  regardless  of  when  a  Subsidy 
Layering  Review  is  performed.  The  sum 
of  the  value  of  all  installments  received 
must  be  included  in  the  calculation. 
Sponsors  must  calculate  and  report  the 
effects  of  compounding  and  discounting 
in  accordance  with  an  HCA's  selected 
rates  and  methodology.  An  HCA's 
LIHTC  Allocation  may  not  generally 
produce  net  syndication  proceeds 
exceeding  the  necessary  Subsidy 
Layering  Review  Gap  Filler,  and  HCAs 
will  subsequently  lower  the  annual 


dollar  amount  of  credit  on  Form  IRS- 
8609  accordingly.  The  Market  Rate 
selected  should  be  based  on:  (1)  An 
individual  project's  market  value  as 
reflected  In  competing  Letters  of  Intent 
the  Sponsor  submits,  and/or  (2) 
comparable  Syndication/  Limited 
Partnership  Agreements  from  the  most 
recent  past  transactions;  and/or  (3)  the 
HCA's  judgment  regarding  market 
trends. 

Ownership  Retention  Adjustments — 
HCAs  must  capitalize  Gap  Filler 
requirements  by  Market  Rates  plus  the 
following  incremental  values  (Rates)  if 
higher  than  typical  ownership  interests 
are  retained  (See  "Ownership"  in 
Glossary): 

0-5%  ownership  retention:  use  Market 

Rate 
5-50%  ownership  retention:  add  10 

cents 
over  50%  retention:  add  20  cents 
and  reduce  the  maximum  LIHTC 
Allocation  accordingly. 

Note  On  Standards  1  through  3:  An 
HCA  may  choose  to  allow  fees  which 
are  less  than  the  Standard  2  Safe  Harbor 
standard,  or  less  than  the  Ceiling 
amount  under  Standard  1.  Between 
Standard  2  Safe  Harbor  and  Ceiling 
amounts,  and  beneath  Standard  1 
Ceiling  amounts,  HCAs  may  also  use 
their  discretion  in  awarding  incremental 
Builder's  Profit  or  Developer's  Fees 
depending  on  project  market  or  risk 
factors  (and  may  re-establish  the 
Standard  2  Safe  Harbor  through  a 
blanket  approach  for  well-defined 
categories  of  projects  as  described  in 
Comment  10).  Project  risk  factors  may 
include:  location  in  a  "qualified  census 
tract";  project  size;  challenging 
substantial  rehabilitation  projects; 
affordability,  e.g.,  the  degree  to  which 
the  project's  set-aside  units  will  serve 
lower  income  tenants  earning  less  than 
"50%  of  median  income;  whether  there 
is  an  Identity-of-lnterest  relationship 
between  the  Developer  and  Builder 
affecting  total  fees.  An  HCA  may 
develop  and  rely  on  other  factors  not 
listed  above,  and  may  reference  in  its 
Qualified  Allocation  Plan  all  factors 
which  its  Application  scoring  procedure 
requires  of  all  projects  awarded 
Reservations,  and  which  justify  higher 
Safe  Harbor  levels  "across-theAxjard"  to 
projects  receiving  UHTCs. 

Note  Also:  Because  HUD  analyzes  and 
determines  the  allowance  for  Builder's 
Overhead  in  processing  (See  Line  G43  of 
Form  HUI>-92264).  and  Developer's 
Overhead  under  the  rubric 
"Organization  "  Line  G65, 
extraordinarily  high  overhead  may  not 
be  dted  as  a  factor  justifying  a  higher 
Developer's  fee.  Similarly,  where 


relatively  high  ocal  development  fees 
are  involved,  HUD  already  includes 
these  fees  under  the  rubric  "Other 
Fees."  Line  G4a  of  Form  HUD-92264.  so 
this  factor  does  not  justify  higher  fees 
(may  not  be  du|  licated  as  a  Project  Use). 
If  HUD's  proce!  sing  which  reflects  Safe 
Harbors  is  relies  on,  all  of  these  items 
may  be  include  I  within  the  mortgage  as 
mortgageable  iti  ims,  and  may  be 
reflected  on  the  S  &  U  Statement  under 
"Mortgageable  l^eplacement  Cost".  But 
Alternatively  fiiaded  "Builders  Profit" 
must  also  inclu  le  "General 
Requirement'  md  "Overhead," 
consolidated  on  the  S  &  U  Statement,  or 
itemized  in  acc(  trdance  with  the 
Standard  allowi  inces  under  "Non- 
Mortgageable  U  ies,"  and  Alternatively 
funded  Developers  Fees  must  include 
consolidated  overhead  and  profit. 
Developer's  accmiisition  cost  in  excess  of 
the  HUD-appra^d  value  does  not 
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Builders  Profit  may  not  be  Alternatively 
funded,  becaus^  223  (f)'s  "work  write- 
up"  includes  silch  profit  and  overhead 
as  mortgageable  items  if  value  is  added 
through  proposed  repairs. 

For  Section  24l  proposals.  Developers 
Fees  must  be  Alternatively  funded  if 
LIHTCs  are  involved.  10%  of  LineG72 
less  Lines  G42  iirough  G44  and  G65, 
Form  HUD-92i64  will  be  permitted  in 
102(d)  Subsidy  Layering  Reviews,  but 
HCAs  may  Alte  -natively  fund  the 
appropriate  per  :entage  of  their 
definition  of  Tc  tal  Development  Cost  in 
911  Subsidy  La  ^ring  Reviews.  Builders 
Profit  percenta{  es  are  dependent  on 
whether  there  i ;  an  identity-of-interest, 
but  generally,  v  ill  be  based  on 
construction  ha  rd  costs  for  non-identity 
builders. 

Note  On  Stan  Jards  3  and  4:  If 
ownership  intei  ests  retained  are 
between  5%-5a  X.,  then  Standard  3 
Private  Offerin{  Safe  Harbors  multiplied 
by  50%  will  be  applied.  Where  greater 
than  50%  ownfi«  rship  interest  is 
retained,  then  'TDwner  Overhead  and 
Organization  Expense"  must  be  reported 
in  Ueu  of  "sync  ication  expenses". 
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Amounts  in  excess  of  Standard  3  are 
added  to  the  "Additional  Required 
Sponsor  Equity  Contribution"  line  of 
the  S  ft  U  Statement  in  911  Subsidy 
Layering  Reviews,  or  to  the  Net 
Syndication  Proceeds  line  in  102(d) 
Subsidy  Layering  Reviews,  and 
consequently,  will  cause  a  reduction  in 
Mortgage  or  LIHTC  assistance 
depending  on  who  performs  the 
Subsidy  Layering  Review.  This 
requirement  supports  enforcement  of 
Standard  3  limitations,  and  also 
supports  HCAs'  enforcement  of  OBRA 
§  7108  (o),  which  provides  that  state 
guidelines  must  give  highest  priority  to 
projects  that  have  the  lowest  percentage 
of  costs  attributable  to  intermediaries. 

In  102(d)  Subsidy  Layering  Reviews, 
HUD  State/ Area  Offices  will  simply 
review  Letters  of  Intent,  or  Syndication 
or  Partnership  Agreements,  to  estimate 
Net  Syndication  Proceeds,  whatever  the 
LIHTC  Reservation  or  Allocation 
amount  is,  and  thereafter  provide  their 
assistance  as  a  Gap  Filler  accordingly  to 
balance  the  appropriate  S  &  U  Format 
(subject  to  other  program  limitations). 
High  percentage  ownership  adjustments 
also  apply. 

Glossaiy 

Bridge  Loan  Costs  and  Other  Interim 
Financing  Devices.  Sponsors  must 
report  and  HUD  w  the  HCA  must 
evaluate  all  interim  financing  costs 
incurred  on  loans  obtained  by  the 
pledge  of  investors'  deferred  capital 
contributions  to  the  project  receiving 
LIHTCs.  Such  loans  and  advances  must 
be  on  an  "arm's-length"  basis,  i.e.. 
Identity-of-Interest  between  the  lender 
and  any  partners  or  investors  in  the 
project  is  prohibited.  If  bridge  financing 
is  secured  by  future  Syndication 
Proceed  installments,  it  should  not  be 
reflected  on  the  S  ft  U  Format  as  either 
a  Source  or  a  Use,  since  the  Net 
Syndication  Proceeds  line  already 
includes  the  discounted  value  of  such 
installments,  less  bridge  loan  interest 
and  costs.  Bridge  financing  must  be  an 
obligation  of  a  third  party  who  is  not  the 
mortgagor. 

BSPRA/SPRA.  Line  G68,  Form  HUD- 
92264  BSPRA  for  Identity-of-Interest 
Builder/Developers  is  calculated  as 
follows:  (1)  Not  more  than  10  percent  of 
the  sum  of  Lines  G50,  G63,  and  G67, 
and  (2)  no  profit  is  allowed  on  Line  G44. 
Line  G68,  Form  HUD-92264  SPRA  for 
non  Identity-of-Interest  Developer/ 
Sponsors  is  calculated  as  follows:  (1) 
Not  more  than  10  percent  of  the  sum  of 
Lines  G45,  G46,  G63,  and  G67,  and  (2) 
profit  is  allowed  on  Line  G44. 

Developer's  Fees.  The  amount 
reflected  on  the  Alternative  developer's 
fee  line  of  the  S  ft  U  Format  is  the 
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"paper"  allowance  for  Developer's  Fees. 
A  developer's  actual  net  fee  will  be 
affected  by  whether;  acquisition  cost.* 
exceed  or  are  less  than  recognized  HUD 
value;  third  party  consultants  are 
involved  whom  the  developer  must  pay; 
the  developer  must  fund  other  costs  or  ' 
reserves  which  are  not  otherwise 
reflected  on  the  S  &  U  Format  out  of  its 
fee;  there  are  highly  contingent 
"deferred  fees"  involved,  e.g..  latter 
installraent(s)  valued  as  of  Placement  in 
Service. 

Grants.  HUD  and  HCAs  must 
recognize  all  grant  amounts  available  for 
any  allowable  project  Uses.  In  mortgage 
insurance  cases,  grants  available  for 
mortgageable  item  Uses  are  subtracted 
by  HUD  in  the  determination  of  the 
mortgage  Source.  However,  all  such 
grant  amounts,  plus  the  remaining  grant 
amounts  available  to  meet  allowable 
.  project  Uses  outside  of  the  mortgage, 
should  be  refiected  on  the  S  &  U  Format, 
and  the  "Non-Mortgageable  Uses" 
portion  should  be  supplemented  by 
whatever  costs  the  grant  covers  outside 
the  mortgage. 
Gross  Syndication  Proceeds.  All 

amounts  paid  by  purchasers  of  project 
interests  before  subtraction  of 
syndication  and  bridge  loan  costs. 
Sponsors  must  certify  such  amounts  on 
Form  HUD-2880.  and  also  calculate  Net 
Syndication  Proceeds  in  the  manner 

prescribed  in  these  RSLGs.  HUD  and 
HCAs  will  verify  whether  such 
calculations  have  been  properly 
performed. 

Identity-Of-Interest.  A  financial, 
familial,  or  business  relationship  thai 
permits  less  than  arm's  length 
transactions.  Includes  but  is  not  limited 
to  existence  of  a  reimbursement 
program  or  exchange  of  funds;  common 
financial  interests;  common  officers, 
directors,  or  stockholders;  or  family' 
rdationships  between  officers,  diiectors. 
or  stockholders. 

Loan  Term.  In  cases  where  LIHTCs 
are  combined  with  mortgage  insurance. 
HUD  now  provides  loan  terms 
commensurate  with  the  terms  relating  to 
restricted  use.  The  mortgage  term  equals 
the  initial  LIHTC-compliance  period  of 
15  years  plus  whatever  extended  use 
agreement  period  applies  (a  minimum 
of  15  years),  up  to  a  maximum  under 
Section  221(d)(4)  of  40  years.  Section 
223(0  mortgage  insurance  allows  a 
maximum  loan  term  of  35  years,  so 
combinations  of  po8t-1989  LIHTCs  and 
mortgage  insurance  should  provide  for 
full  amortization  of  debt  over  30  to  35 
years. 

Net  Syndication  Proceeds  Estimates  & 
Market  Rates.  The  net  estimated  by 
Sponsors  and  reviewed  by  HUD  and  the 
HCA  shall  be  the  net  present  value  of  ail 
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syndication  proceed  installments  as  of 
the  Placement  in  Service  date  (does  not 
include  annual  cash  flows;  see 
■"ownership"  and  Comment  18)  less  any 
bridge  loan  interest  and  costs,  and  less 
syndicaUon  expenses.  For  the  purpose 
of  making  estimates,  instalhnents 
received  subsequently  will  be 
discounted  at  an  appropriate  rate,  and 
installments  received  prior  to  Placement 
in  Service  will  be  compounded.  Thus, 
the  difference  between  "early  "  and 
"late"  installments,  the  rate(s)  selected, 
the  syndicators  load,  and  an  individual 
Sponsor's  need  for  bridge  financing  all 
affect  the  actual  net  and  appropriate 
Market  Rate  to  be  applied.  Market  Rates 
are  estimated  and  established  by  HCAs 
to  approximate  the  market  price  for 
syndications  of  projects  with  varying 
investment  risks  and  combinations  of 
assistance.  Gap  Filler  Financing  divided 
by  a  Market  Rate  equals  the  maximum 
UHTC  Allocation,  which  should 
approximately  produce  Net  Syndication 
Proceed  esUmates.  i.e.,  equity  needs. 

Operatmg  Deficit  Resent.  An  escrow 
established  to  hmd  net  operating  losses 
projected  to  occur  between  the  date  of 
initial  occupancy  and  the  date  by  which 
the  project's  operating  income  is 
expected  to  cover  replacement  reserve 
deposits,  debt  service,  expenses,  and 
ground  rent,  if  any.  related  to  operation 
of  the  rental  project.  HCAs  may  make 
recommendations  to  the  HUD  State/ 
Area  Office  to  increase  (through  the 
"Rent  Reserves"  line  item)  but  not 
decrease  the  Operating  Deficit  Reserve, 
If  funded  by  Net  Syndication  Proceeds; 
but  the  Sponsor  must  agree  to  enter  into 
HUD'S  standard  Escrow  Agreement  for 
the  total  amount  involved.  In  addition, 
the  Escrow  Agreement  must  be 
amended  to  provide  that  any  escrow 
remaining  after  the  escrow  period  will 
be  transferred  to  the  project's 
Replacement  Reserve  account  rather 
than  being  returned  to  the  Sponsor 
(Form  HUD-92476-A.  "Escrow 
Agreement  Additional  Contribution  by 
Sponsors;"  amend  clause  4). 

Ownership.  There  are  essentially  4 
benefits  deriving  fitim  the  ownership  of 
LIHTC-assisted  real  estate  which  may  be 
syndicated,  i.e.,  sold:  (l)  The  LIHTCs; 
(2)  cash  flow:  (3)  depreciation  losses;' 
and  (4)  any  reversionary  value  at  the 
end  of  the  investment  period.  HUD's 
previous  Guidelines  attempted  to  value 
all  four  ownership  beiiefits  based  on  a 
Discounted  Cash  Flow  model  and 
defined  projections  occurring  over  an 
extended  holding  period.  HUD's  Net 
Syndication  Proceeds/Gap  Filler 
analysis  replaces  the  previous 
Guidelines  method,  and  contains  fewer 
speculaUve  factors.  It  simply  reflects  the 
value  of  all  sales  proceeds  received  in 


exchange  for  the  ownership  interests 
conveyed  to  limitpd  partners,  i.e..  what 
limited  partners  agree  to  pay  the 
developer  in  cash  to  acquire  an  equity 
position.  Typically,  investors  purchase 
98%  or  99%  of  the  LIHTCs  and 
depreciation,  but  sh-je  greater 
proportions  of  cash  flow  and  reversions 
with  the  Developer. 

Property  Value.  HCA  must  accept  the 
HUD  State/Area  Office's  esUmates  of 
allowable  value  when  performing  the 
secUon  911  Subsidy  Uyering  Review 
I.e.,  Line  G73  of  Form  HUD-92264, 
except  for  Subsidy  Layering  Reviews 
involving  risk-sharing  cases.  HUD 
esUmates  this  value  without  considering 
any  additional  subsidies  to  be  made 
available  to  the  project,  or  any  LIHTCs 
or  other  tax  benefits  the  owner  will 
receive.  This  permits  Sponsors  to 
acquire  property  for  new  construction  or 
rehabilitation  at  its  market  value.  By 
using  "as-is"  maiicet  value  of 
improvements  and/or  land  instead  of 
investment  value  or  acquisition  cost, 
HUD  seeks  to  eliminate  any  value 
attiibutable  to  the  LIHTCs  the  owner/ 
purchaser  seeks,  and  prevent  unearned 
windfall  profits.  Note:  HUD  will  not 
require  appraisals  for  property 
purchased  from  HUD.  or  at  a  foreclosurB 
sale  where  HUD  is  the  foreclosing 
mortgagee.  In  these  cases,  the  allowable 
amount  vrill  be  the  purchase  price  when 
a  project  is  competitively  sold  based  on 
the  high  bid  price  at  either  a  foreclosure 
sale  or  HUD-owned  sale  (if  new  HHA  is 
mvolved;  otherwise  no  Subsidy 
Layering  Review  is  required).  When 
HUD  sells  a  property  at  a  pre- 
determined price,  as  in  a  negotiated 
sale,  the  allowable  amount  is  that  price 
and  is  not  subject  to  adjustin«it.  Also, 
for  acquisition  or  refinance  and 
rehabilitation  of  projects  that  will 
remain  subject  to  existing  HUD-insured 
loans  (whether  current  or  assigned/ 
HUD-held)  HUD  and  HCAs  will 
generally  permit  the  outstanding 
indebtedness  as  a  Mortgageable  «■ 
Approveable  item  in  lieu  of  value  or 
acquisition  cost,  e.g..  Section  241  cases 
may  recognize  outstanding  indebtedness 
on  Line  G73. 

Public  Versus  Private  Offerings. 
Pubhc  offerings  are  those  syndications 
which  must  be  registered  with  the 
Securities  and  Exchange  Commission 
and  Regulation  "D"  private  offerings: 
Private  offerings  include  all  others. 

Qualified  Census  Tracts.  Those 
census  tracts,  census  enumeration 
districts,  and/or  block  numbering  areas 
designated  by  the  Secretary  in 
accordance  with  section  42(d)(5)(C)(iiKI) 
of  the  Internal  Revenue  Code  as 
amended  (See  Federal  Register,  Vol.  59. 
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No.  204.  Monday.  October  24. 1994. 
page  53518). 

Replacement  Cost  Uses  (Section  221 
cases).  The  "Elected  Mortgageable 
Replacement  Cost  Uses"  reflected  on  an 
individual  project's  S  A  U  Format  (See 
HUD  State/ Area  Office  Instruction 
Formats)  must  be  equal  to  HUD's  Line 
G74  of  Form  HUD-92264.  except  for 
cases  where  Standard  1  or  2  amounts 
are  Alternatively  funded  as  "Non- 
Mortgageable  Uses."  in  which  case  Line 
G74  is  reduced  by  the  sum  of  Lines  G42, 
G43,  G44.  G65.  and  G68. 

R^uired  Repairs/Substantial 
Rehabilitation.  For  mortgage  insurance, 
those  repairs  which  HUD  multifamily 
staff  indude  in  the  work  write-up 
pursuant  to  Section  223(f)  processing,  or 
determine  to  be  necessary  in  Section 
241  processing.  FHA  "substantial 
rehabilitation"  thresholds  for  Sections 
221  and  232  are  defined  in  accordance 
with  various  criteria  described  in  those 
sections  of  the  National  Housing  Act 
and  program  instructions.  Required 
Repairs  in  other  HHA  programs  are 
defined  by  project  need  and  cost 
estimation  review. 

Resident  Initiative  Fund  Reserve.  If 
such  a  reserve  is  to  be  combined  with 
other  HUD  Housing-administered 
assistance,  it  is  reqtiired  that:  (1)  The 
fimd  will  be  used  only  for  resident 
management/ownership  initiatives, 
security/drug  free  housing  initiatives, 
)ob-training  or  other  support  services; 
and  (2)  all  initiatives  or  services  will  be 
targeted  to  the  residents  of  the  project 
for  which  the  fund  is  established.  The 
HCA  must  coordinate  any  LIHTC 
proceed  funding  of  such  reserve  escrows 
with  the  affected  HUD  Housing  Office, 
e.g..  the  HUD  State/ Area  Office 
responsible  for  Multifamily  Property 
Disposition  should  be  consulted 
pursuant  to  the  activities  described  in 
Chapter  9  of  HUD  Handbook  4315.1 
REV-1.  Preservation  cases  involving 
such  activities  will  be  analyzed  in . 
accordance  with  Chapter  9.  HUD 
Handbook  4350.6.  Hope  2  resident 
initiative  activities  for  multifamily 
projects  must  be  analyzed  in  accordance 
with  the  Resident  Initiative  Office's 
"Interim  Guidelines".  Generally,  the 
HCA  may  include  as  much  as  it  and 
HUD  deems  necessary  to  support  such 
activities,  but  the  Sponsor  must  agree  as 
a  term  of  the  reserve  escrow  that  any 
imused  funds  remaining  after  10  years 
will  be  transferred  to  the  Replacement 
Reserve  account,  or,  in  the  event  of 
default,  will  immediately  be  appUed  to 
prepay  HUD-insured  mortgage  loans  (if 
any  are  applicable).  The  Sponsor  may 
petition  the  HUD  State/ Area  Office  to 
extend  this  period  if  activities  will 
continue  and  any  funds  remain. 
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Set- Aside  Assi  imptions.  HUD  requires 
that  the  Sponsor  provide  the  materials 
listed  in  Form  H  JD-2880  regarding  the 
amount  of  LIHT(  's  or  OGA  being  sought 
at  the  time  any  fprm  of  HHA  is 
requested,  and  update  this  information 
as  changes  occui .  LIHTC  set-aside 
assumptions  mu  st  be  detailed  on  the 
form  in  order  foi  HUD  to  perform  the 
appraisal  in  moi  :gage  insurance  cases. 
Sponsors  must  s  lecify  whether  units 
will  be  set  aside  and  marketed  to  very 
low  income  tenants  below  60%  area 
median  income,  le.g.  45%,  and  HCAs 
should  commun|cate  with  HUD  State/ 
Area  Offices  regarding  LIHTC 
Application  "Applicable  Fraction"  and 
"Qualified  Basis"  assumptions  so  that 
the  debt  financing  underwriting  is 
performed  properly.  HUD  State/ Area 
Offices  will  closely  scrutinize  project 
marketability  and  feasibility  at  proposed 
set-aside  levels.) 

Total  Project  IJses.  All  HUD- 
recognized  or  RSLG-allowed  project 
Uses  must  be  id  mtified  and  the  total 
cost  must  appea  r  on  the  applicable  S  & 
U  Format.  If  alh  wable  total  project  Uses 
exceed  total  ava  lable  Sources,  either 
Gap  Filler  LIHT  3  proceeds  may  be 
provided,  or.  adpitional  equity  is 

»ponsor  to  "balance"  S 
lable  Sources  are  greater 
>tal  Uses,  then  too 
has  been  provided  to 
the  project,  andjone  of  the  Sources  must 
be  reduced.  In  ^11  Subsidy  Layering 
Reviev/s,  HCAsJwill  reduce  the 
assistance  withm  its  control  to  balance 
S  &  U,  i.e.,  LIHTC  Allocations.  In  102(d) 
Subsidy  Layeriag  Reviews,  HUD  will 
reduce  the  applicable  assistance  within 
its  control  to  balance  S  &  U,  e.g.,  reduce 
the  mortgage.  Section  8  assistance,  etc. 

Working  Capital  Reserve.  For  Profit- 
Motivated  Sponsors  developing  Section 
221  new  construction  proposals  the 
HCA  may  allovij  within  Project  Costs 
i  working  capital 
:ent  of  newly  insured 
he  reserve  must  be 
funded  by  non-piortgage  sources.  HUD 
also  determines  whether  any  working 
capital  is  neces^ry  for  substantial 
rehabilitation  ckses,  and  will 
communicate  any  necessary  amounts  on 
Form  HUD-92i64A.  HCAs  and  HUD 
ing  capital  reserves  in 
2%  to  be  funded  by 
non-mortgage  sources  so  long  as  an 
escrow  is  estab  ished  prior  to 

rehabilitation,  and  at 
Final  Closing,  i  ny  remainder  is  at  the 
Sponsor's  opti<  n  applied  to  i€pay  grants 
or  loans  or  tran  sferred  to  the 
Replacement  R  3serve  account. 


required  of  the  I 
&  U.  If  total  ava 
than  allowable  I 
much  assistancd 


HUD's  estimate 
reserve  of  2  pel 
mortgages,  but  I 


may  allow  wor 
excess  of  HUDi 


Other  Matters 

HUD  Negotiated  or  Competitive  sales 
In  addition  to  the  restrictions  described 
above,  and  outlined  in  HUD  State/Area 
Office  Instructions,  HUD  reserves  the 
right  to  negotiate/impose  other 
conditions  when  it  sells  real  estate. 

Environmental  Review  A  Finding  of 
No  Significant  Impact  with  respect  to 
the  environment  was  made  on  the 
Interim  Guidelines  in  accordance  with 
HUD  regulations  at  24  CFR  Part  50 
which  implements  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4332).  That  Finding 
is  available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
General  Coimsel,  Rules  Docket  Clerk,  at 
the  above  address.  Since  the  provisions 
of  these  Final  Guidelines  are  unchanged 
with  respect  to  the  impact  on  the 
environment,  the  original  Finding  is 
still  valid. 

Executive  Order  12612.  Federalism. 
The  General  Counsel,  as  the  Designated 
Official  under  section  6(a)  of  Executive 
Order  12612,  Federalism,  has 
determined  that  this  notice  does  not 
have  "federalism  implications"  because 
it  does  not  have  substantial  direct 
effects  on  the  States  (including  their 
poUtical  subdivisions),  or  on  tiie 
distribution  of  power  and 
responsibilities  among  the  various 
levels'of  government. 

Executive  Order  12606.  the  Family. 
The  General  Counsel,  as  the  Designated 
Official  under  Executive  Order  12606. 
the  Family,  has  determined  that  this 
notice  does  not  have  potential 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being. 

List  of  Forms  Referenced 

Forms  HUD-2530;  92013;  92264; 
92264-A;  92330;  92330-A;  92331; 
92410;  92476-A;  FHA-2328;  2331A; 
2580:  Available  through  DHUD  State/ 
Area  Offices. 

Forms  HUD-92264-T  and  Form 
HUD-2880:  See  DHUD  State/ Area  Office 
I*nplementing  Instructions. 

Dated:  December  2. 1994. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

Attachment 

Section  911  Certification 

Pursuant  to  section  911  of  the 
Housing  and  Community  Development 
Act  of  1992  (HCDA  92),  as  amended, 
and  in  accordance  with  HUD's 
Administrative  Guidelines  for 
implementation  thereof,  {name  of  HCA) 
of  (location  of  HCA)  hereby  certifies  that 
[project  name  ami  HUD  project  number) 
(Check  applicable  line  or  lines  below): 


,,  -Will  be  receivmg  tax  credits  for 

the  number  of  units  presumed  by  and 

discussed  with  your  office; 

or, 

.  -r ^"  not  be  receiving  tax  credits 

m  the  amount  assumed  by  HUD  in 
processing  assistance  requests,  with  the 
followmg  revisions  to  be  noted  by  your 


Attached  hereto  please  find  the 
apphcable  approved  Sources  and  Uses 
Statement.  Pursuant  to  the  subsidy 
layering  review  performed  for  projects 
receivmg  tax  credits  I  also  certify  that: 

wi;i^7r^"^"^®*  ^^^" '"  accordance 
with  Standard  4  was  used  to  establish 
Uie  maximum  LIHTC  ReservaUon/ 
Allocation,  and, 

-^^Standards  1  and  2  have  been 
applied  m  accordance  with HUD 


.  ,         --...v..  uuiivc    WIU, 

processing  allowances,  or. 


Alternatively  ftmded  amounts  (check 
applicable),  and, 

„  TTTT^  Standards  2  and  3  Safe  Harbor 
or  Ceiling  amounts  have  been  applied 
as  applicable,  with  all  supponine        ' 
^X®™!ng  Board,  Approval  Authority, 
or  Qualified  Allocation  Plan 
documentation  attached, 
or. 

at  least  one  Ceiling  standard 

was  exceeded,  but  the  HCA  has 
determined  that  this  case  presents 
extraordinary  circumstances  warrantinc 
an  Applicability  Exception,  and  the 
HCA  s  Governing  Board  or  Approvinc 
Authority  approves  (copy  attached) 

Project  Cost  estimates  reflected  on  the 
attached  applicable  Sources  &  Uses 
Statement  Format  are  those  provided  bv 
or  discussed  with  your  office,  and  are 
deemed  reasonable. 

(Name  of  HCA)  certifies  that  it  has 
properly  implemented  the 


AdmmistraUve  Guidelines  and  that  the 
mandates  of  section  911  (b)  of  the  HCDA 
92,  as  amended,  have  been  satisfied 
(name  of  HCA)  ftirther  certifies  that  in 
accordance  with  its  Qualified  Allocation 
Plan,  section  911.  and  the 
Administrative  GuideUnes.  the 
combination  of  tax  credits,  HUD 
Assistanoe-(specily  here,  e.g.  mortgage 
insurance.  Section  8  HAP  contract 
etc.)-and  any  oUier  Other  Government 
Assistance,  being  provided  to  meet 
allowable  project  uses,  is  not  more  than 
is  necessary  to  provide  affordable 
housing. 


(Authorized  HCA  Official) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disssse  Control  and 
Prevention 

Prevention  of  Group  B  Streptococcal 
Disease:  A  Public  Heaitti  Perspective 

agency:  Centers  for  Disease  Control  and 
PrevenUon  (CDC).  Public  Health 
Ser\-ice.  Health  and  Human  Services. 
ACnOH:  Notice. 

SUMIIARY:  This  notice  is  a  request  for 
review  and  comment  of  the  draft 
document.  Prevention  of  Group  B 
Streptococcal  Disease:  A  Public  Health 
PerspectH'e.  The  draft  document  was 
prepared  by  the  Childhood  and 
Respiratory  Diseases  Branch.  Division  of 
Bacterial  and  Mycotic  Diseases. 
National  Center  for  Infiectious  Diseases. 
CDC.  with  input  from  multiple 
reviewers. 

DATES:  Written  comments  on  the  draft 
document  must  be  received  on  or  before 
February  13, 1995. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Attention:  CBS  Recommendations 
Review  Committee.  Mailstop  C-09. 1600 
Clifton  Road.  NE..  Atlanta.  GA  30333. 
The  Federal  Register  containing  this 
draft  document  may  be  viewed  and 
photocopied  at  most  libraries  designated 
as  U.S.  Government  Depositoiy 
Libraries  and  at  many  other  public  and 
academic  libraries  that  receive  the 
Federal  Register  throughout  the 
country.  In  addition,  copies  of  this 
Federal  Register  notice  docimient  can 
be  obtained  by  calling  (404)  639-2215 
FOM  RtinHEfl  MfOMNATION  CONTACT: 
Cynthia  Whitney  M .D..  or  Anne 
Schuchat  M.D..  telephone  (404)  639- 
2215  or  FAX  (404)  639-3970. 
SUPPLEMENTARY  INfORMATION:  The 
purpose  of  this  document  is  to 
summariaa  the  literature  on  group  B 
streptococcal  disease  in  ne^Hboms  and 
to  recommend  a  prevention  strategy  for 
clinicians  providing  olKtetric  care. 

Dated:  December  9. 1994. 
Claire  V.  Broome. 

Deputy  Dinrrtor.  Centers  for  Disease  Control 
and  Prevention  (CDC).   - 

Appendix — 

Prevention  of  Group  B  Streptocoocal 
Diaease:  A  Public  HeaUli  Pei»p«ctive 


Exccutival 

This  document  contains  a  summary  of  the 
literature  on  the  epidemiology  and 
prevention  options  for  neonatal  group  B 
streptococcal  (GBS)  disease  and  proposes 
recomniendations  for  prevention  of  early- 
onset  neonatal  disease. 


Neonlai  CaS  dhtase  has  become  the 
naipr  iaiJKtiotu  en  se  of  illness  and  death 
aroongMwlwiH*«iiiceitsemiinpBiai»>h» 
1970s.  An  estimatM  76Q0episodMaf 
invasive  GBS  diseai  b.  primarily  wpsis  and 
meningitis,  occur  ii  hewtmmseackyeviD 
the  United  SUtes:  a  >proxiniatel78e%  of 
these  episodes  represent  eariy-ooset  diwase. 
occurring  within  the  first  week  of  liCa.  Early- 
onset  disease  occurs  in  newborn*  Ifcioii^ 
vertical  transmission  from  a  molbeririio 
carries  GBS  in  her  aporectimi  oryniif  t  IncL 
Several  obstetric  foetors  have  been  idealified 
that  indicate  a  highMsk  of  a  newborn 
developing  early-oqset  GBS  disaaae:  the  most 
important  include  orolonged^r  prenvtute 
rupture  of  membranes,  prematura  gestatiODa) 
age,  and  maternal  aiorioemnionilis.  wtridi  Is 
manifest  by  inirapaftum  fever. 

Administering  intravenous  penicillia  ar 
ampicillin  to  mothers  during  labor  and 
delivery  is  an  effec^ve  way  of  pveventiag 
early-onset  GBS  diiiease.  Several  tlratagias 
have  been  proposed  to  select  wbidi  women 
should  receive  intrtpartun 
chemoprophylaxis.]  Many  intrapartum 
chemoprophylaxis  atrat^jiaaan  coat- 
effective,  but  they  fary  in  their  simplicily. 
the  proportion  of  disease  prevented,  and  the    - 
numl>er  of  women  who  receive  intrapartam 
chemoprophylaxis^ 

Where  possible,  We  recommend  tlie 
following  strategy,  which  will  prevent  the 
majority  of  earijr-ofset  disease  and  limit  the 
use  of  antimicrobias  to  about  5%  of  all 
deliveries,  thus  mHimizing  maternal  side 
effects  and  the  emergence  of  antimicrobial- 
resistant  organismi  This  strategy  identifies 
women  who  are  colonized  with  GBS  through 
prenatal  screenii^piltures  at  26  to  2a  weski 
and  restricti  intn{]  wtum  chemopnpbyiaxis 
to  coleatnd  worai  a  who  develop  one  or 
more  of  the  followi  ng  risk  fiactorr 
intrapartum  fsver.  prolonged  rupture  of 
niembianaa  (^2  hfors),  and  prematura  onset 
of  labor  or  membM  ae  rupture  (<37  weeks).  In 
additioB.8ll  worm  n  who  have  pievioudy 
delivered  an  infuil  with  GBS  diaaaae  skould 
receive  inttapartui  i  chemoprophylaxis^  This 
strat^ty  raquiia*  m,  ipropriate  methods  for 
specimen  coUectic  i>  and  lal>oratoty 
processing  hacaui  culture  methods 
substantially  alfed  the  ability  to  leoover 
organisms.  We  reo  ignize  that  this  ikatagy  is 
most  applicaUe  to  women  who  are  compliant 
with  reconunenda  i  prenatal  car*  schedales 
and  in  settings  wh  m  prenatal  saeoniaigia 
practical.  Women  vho  do  not  recetvo 
prenatal  care  or  wl  lose  GBS  culture  status  is 
unknown  should  receive  intrapartum 
chemoprophylaxis  if  one  of  the  staled  risk 
factors  is  present  Without  regard  to  culture 
status.  I 

An  alternate  strategy,  for  practices  in 
which  prenatal  scoeening  for  GBS 
colonization  is  not  done,  is  to  give 
intrapartum  antimicrobials  to  all  women  who 
develop  one  of  tha  above  obstetric  risk  fKtors 
(intrapartum  fever,  prolonged  rupture  of 
membranes,  and  premature  onset  of  Mnr  or 
membrane  ruptura)  and  to  women  «Ao  have 
previously  deliveied  an  infant  witii  GBS 
disease.  This  strategy  may  requiio giving 
antimicrobials  to  tip  to  25%  of  deliveries, 
however,  and  those  who  employ  this  strategy 
should  monitor  for  side  effects  of 


antimicrobial  agents  and  for  infections 
caused  by  antimicrobial-resistant  oiganisms 
in  their  patient  population. 

Effectively  implementing  prevention 
strategies  require  communication  among 
clinicians,  microbiology  laboratory 
personnel,  delivery  ward  staff,  and  patients 
to  ensure  that  cultures  are  properly  collected, 
that  the  results  are  available  at  delivery,  and 
that  high-risk  women  receive  appropriate 
intrapartum  chemoprophylaxis.  The  majority 
of  early-onset  GBS  disease  and  nearly  all 
deaths  can  be  prevented  with  currently 
available  methods.  Despite  this,  hoM'ever. 
continued  efforts  are  needed  to  simplify 
prevention  strategies,  through  development 
of  highly  sensitive  and  rapid  antigen 
detection  tests  or  an  effective  vaccine,  and  to 
monitor  the  impact  of  current  prevention 


UMI 


Introduction 

During  the  last  2  decades,  group  B 
streptococcus  (GBS)  has  emerged  as  a  major 
infectious  cause  of  neonatal  morbidity  and 
mortality.  During  this  time,  studies  of  the 
epidemiology  and  risk  factors  for  GBS 
disease  in  newborns  have  contributed  to 
advances  in  the  development  and  evaluation 
of  prevention  strategies  for  this  illness.  This 
report  will  (1)  review  the  epidemiology  of 
GBS  disease  and  summarize  options  for 
prevention  of  GBS  disease  in  newborns,  and 
(2)  prof>ose  guidelines  for  screening  and  the 
use  of  intrapartum  chemoprophylaxis  for 
prevention  of  neonatal  GE(s  disease. 

Background 

GBS,  or  Streptococcus  agalactiae,  is  a 
gram-positive  coccus  that  causes  invasive 
disaaic  primarily  in  newborns,  pr^nant 
woaaan,  and  adults  with  underlying  medical 
conditions.  In  infants,  GBS  disease  is 
characterized  as  either  early-onset  (occurring 
in  infants  <7  days  old)  or  late-onset 
(occurring  in  infants  >7  days  old).  Disease  in 
infants  most  commonly  occurs  as  bacteremia, 
pneumonia,  or  meningitis  (1).  Approximately 
25%  of  neonatal  GBS  disease  occurs  in 
premature  infants  (2). 

GBS  infection  in  pregnant  women  includes 
urinary  tract  infection,  chorioaranionitis, 
endometritis,  and  wound  infection:  stillbirths- 
and  premature  delivery  have  also  been 
attributed  to  GBS  (1).  In  nonpregnant  adults, 
skin  or  soh  tissue  infection,  bacteremia, 
genitourinary  infection,  and  pneumonia  are 
the  most  common  manifestations  of  disease 
(2.  3). 

Ttm  case-fatality  rate  for  GBS  disease  is 
estimated  as  5-20%  for  newborns  (1.  2)  and 
15-32%  (2-4)  for  adults.  A  recent  multistate 
active  surveillance  system  in  a  population  of 
10  million  persons  (2)  found  that  6%  of 
early-onset  GBS  infections  resulted  in  death 
This  case-fatality  rate  is  lower  than  those 
reported  previously  (1,5),  particularly  the 
rates  of  15-50%  observed  in  series  from  the 
1970s  (6-8).  This  reduction  in  deaths  most 
likely  resulted  from  improvements  in 
neonatal  care  (9, 10). 

IgMemiology 

Colonization 

The  gastrointestinal  tract  is  the  major 
human  reser\'oir  of  CBS.  with  the 


genitourinary  trad  the  most  important  site  of 
se.  ondary  spread  fl)  Colonization  rates  may 
vary  among  ethnic  groups,  geographic 
lo'  ales,  and  by  age.  but  rates  are  similar  for 
pregnant  and  nonpregnant  women  (1, 11-13) 
Five  per.  ent  to  40%  of  all  pregnant  women 
are .  olonized  with  GBS  in  the  vagina  or 
rerraJ  area  (11, 14. 15).  Of  all  infanfs  bom  to 
rolonized  parturients,  about  1-2%  will 
develop  eirly-onset  invasive  disease  (I). 
The  isolation  rate  of  CBS  from  clinical 
spet  imens  depends  on  a  variety  of  factors. 
Cultunng  specimens  from  both  the 
anorectum  and  the  vagina  increases  the 
likelihood  of  GBS  isolation  by  5-27%  over 
vaginal  culture  alone  (14-16)  Jhe  use  of 
selettjve  media,  or  broth  containing 
antimi'  robials  to  inhibit  competing 
organ  isjiisi  is  particularly  imptvtant  because 
It  can  »m.rease  the  yield  of  screening  cuhures 
bv  as  much  as  50%  (17. 18) 


Inc  idence  of  Neonatal  Disease 

Recently,  multistate.  population-based 
methods  of  case-Finding  have  been  used  to 
estimate  the  incidence  of  n«onatal  GBS 
disease  in  the  L'nited  Stales  Age-  and  race- 
adjusted  pro)ertions  to  the  entire  U.S. 
population  suggested  that  in  1990,  there  were 
7600  episodes  (incidence  1.8  per  1000  live 
births)  and  310  deaths  due  to  GBS  disease 
among  mfents  <90  days  of  age  (2).  Early-onset 
mtlBrtrons  a>  cotmted  for  approximately  80% 
of  nconafai  GBS  infections  (2).  Long-term 
neurologic  sequelae  may  result  from 
meningitis  or  complications  of  severe  sepsis, 
but  the  mtidence  sad  cost  of  these  seqvelae 
are  not  knowm 

Risk  Factors 

Studies  have  identified  a  number  of 
obstetric  maternal,  and  neonatal  fectors  that 
in-  reasc  the  likelihood  that  early-onset  GBS 
disease  will  occur  in  a  newborn.  Deliveries 
in  whit  h  premature  onset  of  labor,  prolonged 
rupture  of  membranes,  intrapartum  fever,  or 
multiple  gestation  (5. 19-22)  occurs  are  more 
likely  to  be  complicated  by  GBS  early -onset 
disease  The  incidence  of  GBS  disease  also  is 
higlier  among  infants  bom  to  mothers  who 
are  <20  vears  old.  of  black  race,  or  who  have 
a  high  inoculum  of  GBS  in  genital  cuhuies, 
GBS  bactenuria  during  pregnancy,  or  low 
levels  of  anti-GBS  capsular  antibody,  or  who 
previously  delivered  an  infant  with  GBS 
disease  (5.  7,  23-25)  Risk  factors  identified 
for  neonates  include  low  birth  vwight  and 
heavy  surface  colonizafion  with  GBS  (7,  26) 
Determinants  of  late-onsel  GBS  disease  are 
licit  well  do».uroented  Some  evidence 
suggests  that  late-onset  disease  may  be 
.)( cjuired  through  cither  vertical  or 
■loso.  om»l  transmission  {5,  27,  28),  altbo*^ 
.i(  niiisitiOB  ofdisea.se  m  the  community  also 
IS  possible  (13) 

Review  ofPrevention  Strategies 

Almosl  half  of  invasive  GBS  disease  occurs 
.(1  newborns  (2);  therefore,  efforts  to  prevent 
t.BS  disease  have  concentrated  on  this  group 
Ke.searc  h  has  focused  on  inducing  protective 
immunity  in  the  newborn  (active  and  passive 
immunization)  or  eradicating  colonization 
•Mih  GBS  from  the  mother  and/or  newborn 

hemoprophylaxisj. 


Imnwniiation 

Several  studies  have  suggested  that 
susceptibility  to  neonatal  GBS  disease  is.  in 
part,  due  to  a  deficiency  of  maternal 
anticapsular  antibody  (25,  29).  Active 
maternal  inununization  holds  promise  for 
prCTention  of  peripartura  maternal  disease 
and  neonatal  disease  by  transplacental 
U^nsfer  of  protective  IgG  antibodies  (30). 
Several  vaccines  designed  to  induce 
antibodies  against  the  polysaccharide  capsule 
of  GBS  are  now  being  developed. 
Theoretically,  these  vaccines  also  could  be 
used  to  prevent  GBS  disease  in  DoatMvenani 
adults. 

The  potential  impact  of  effective  vaccines 
may  be  limited  because  of  reduced 
transplacental  transport  of  {Hxitective 
antibody  before  32-34  weeks  ge-i'-ation  and 
because  of  possible  difficulty  in  delivering 
tl»e  vaccine,  particularly  to  those  at  highest 
risk  such  as  teenage  and  nulliparous  women. 

Chemoprophyiaxis 
Efficacy  Studies 

Administering  antimicrobials  to  pregnant 
women  before  die  onset  of  labor  or  rupture 
of  membranes  is  not  likely  to  prevent 
neonatal  GBS  disease.  In  one  study, 
asymptomatic  pregnant  women  colonized 
with  GBS  were  given  oral  antimicnbials  in 
the  third  trimester  over  30%  of  those  treated 
were  still  colonized  at  delivery,  and  there 
was  no  significant  difference  in  carriage  of 
the  organism  at  delivery  between  treated  and 
untreated  groups  (31).  Anodicr  study  showed 
that  nearly  70%  of  colonized  women  who 
were  treated  in  the  diiid  trimester  were 
colonized  at  delivery  even  when  their  an 
partners  bad  also  been  treated  (32). 
Postnatal  cheoiopn^bylaxit  with 
intramuscular  penicillin  given  to  infonU  jost 
after  birth  also  has  been  studied.  Only  one 
prospective,  randomized,  oonutilled  study 
has  been  published  in  which  blood  cultures 
were  obtained  from  all  newborns  before 
chemoprophylaxis  was  given  (33).  In  this 
study,  which  enrolled  only  low-birth-weight 
mfants,  there  were  no  diffierences  between 
treated  and  untreated  groups  in  the  incidence 
of  eariy-  or  late-onset  GBS  disease  or  in 
mortality.  Another  study  suggested  that 
postnatal  chemoprophyiaxis  with  penicillin 
may  decrease  neonatal  illness  due  to  GBS 
(34,  35).  However,  there  was  no  significant 
effect  on  overall  mortality,  and  mortality 
associated  with  penicillin-resistant 
pathogens  was  higher  in  the  penicillin- 
treated  group  than  the  control  group  (l.O  vs 
0.4  per  1000  live  births,  p  =  0.06)  (35).  Since 
the  majority  of  neonatal  infections  are 
acquired  in  utero  (1),  antimicrobials  given  to 
neonates,  while  useful  for  ireaunent,  are 
unlikely  to  prevent  GBS  disease. 

Intrapartum  chemoprophylaxis  (i.e.. 
administration  of  antimicrobials  after  onset 
of  labor  or  membrane  rupture  but  before 
delivery)  is  the  most  promising  method  to 
prevent  both  early-onset  disease  and 
maternal  iUness  due  to  GBS.  Antimicrobial 
regimens  that  have  been  u«ed  for  intrapartum 
chemoprophylaxis  are  shown  in  Table  1. 
Several  studies  have  shown  that  intrapartum 
chemoprophylaxis  decreases  neonatal 
colonization  (36-40)  and  early-onset  invasive 
disease  (39-42)  when  given  to  unseiected 


pregnant  women  colonized  with  CBS.  Other 
studies  examined  the  use  of  intrapartum 
chemoprophylaxis  for  selected  women 
colonized  with  GBS  who  were  at  increased 
nsk  for  delivering  an  infant  with  GBS 
disease  The  only  prospective,  randomized, 
controlled  clinical  trial  using  this  approach 
focused  on  pregnant  women  colonized  with 
GBS  who  experienced  either  preterm  labor  or 
membrane  rupture  {<37  vweks  gestation)  or 
prolonged  rupture  of  membranes  (>12  houn) 
(43).  In  a  preliminary  studv  of  the  obstetric 
population  in  the  same  community,  the 
incidence  of  early-onset  GBS  disease  in  this 
high  nsk  group  was.8-fold  higher  than  in 
colonized  women  without  any  of  these  risk 
factors  (44.  45).  In  the  intrapartum 
chemoprophylaxis  Uial,  colonized  motheis 
with  preterm  labor  or  prolonged  rupture  of 
membranes  were  randomized  to  receive 
intravenous  ampicillin  or  no 
chemoprophylaxis.  Infants  delivered  to 
mothers  in  the  treatment  (85  infanfs)  and 
control  groups  (79  infants)  differed 
significantly  with  respect  to  neonatal 
colonization  (9%  vs  51%,  p<0.001)  and 
early-cmsel  invasive  disease  (0%  vs  6%, 
p<0.02).  Postpartum  maternal  febrile  illness 
was  also  significantly  reduced  in  the 
treatment  group  (p<0.04).  The  authors  (Boyer 
and  GotofI)  estimated  that  this  strategy  would 
prevent  at  least  50  percent  of  early-onset  GBS 
infections  in  their  population. 

Other  studies  also  have  documented  the 
protective  efficacy  of  intrapartum 
chemoprophylaxis  given  to  GBS  carriens  in 
selected  high-risk  groups.  These  included 
women  with  heavy  genital  colonization  («. 
47)  and  with  preterm  prolonged  rupture  of 
membranes  (48J.  A  summary  of  published 
studies  of  the  efRcacy  of  intrapartum 
chemoprophylaxis  is  presented  in  Table  2.  A 
recent  meta-analysis  of  seven  trials,  which 
included  studies  of  all  carriers  and  carrier* 
with  risk  factors,  estimated  a  30-fold 
reduction  in  early-onset  CBS  disease  with 
infrapartum  chemoprophylaxis  (49). 
Identification  of  Carriers 

Most  of  the  studies  of  intrapartum 
chemoprophylaxis  have  evaluated  its  nnpact 
on  subaets  of  women  who  had  been 
identified  as  GBS  carriers.  Ahhough  the  CBS 
carnage  rate  in  pregnancv  docs  not  change 
with  trimester  (11, 13),  the  duration  of 
carriage  is  unpredictable  (13).  and  prenatal 
screening  cultures  will  not  correctly  identih* 
all  women  with  intrapartum  GBS  carriage. 
The  later  in  pr^nancy  that  cultures  are 
performed,  the  better  the  correlaUon  widi 
intrapartum  culture  results.  However, 
scheduling  routine  cultures  very  late  in 
pregnancy  will  miss  women  who  deliver 
prematurely.  In  one  study,  only  7  4%  of 
women  with  a  negative  culture  at  26-28 
weeks  were  found  to  carry  GBS  at  delivery 
when  selective  (antimicrobial-containing) 
broth  medium  was  used  and  cultures  were 
obtained  from  both  the  vagina  and  anorectum 
(15).  The  same  large  study  showed  that  a 
single  positive  CBS  culture  during  pregnancy 
was  67%  predictive  of  a  positive  cuhure  at 
delivery;  the  estimated  sensitivity  and 
specificity  were  70.0%  and  90.4%. 
respectively  (15).  Follow-up  of  over  5000 
deliveries  by  women  who  had  prenatal 
cultures  for  GBS  found  Uiat  14  (88%)  of  the 
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16  infants  who  developsd  early-onset  GBS 
disease  were  born  to  mothers  who  were 
detected  prenatally  as  carriers  (45). 

Optimal  identification  of  GBS  carriers  is 
dependant  on  technique.  The  correlation  of 
prenatal  culture  results  with  intrapartum 
GBS  carriage  is  likely  to  be  substantially 
reduced  when  screening  does  not  incorporate 
appropriate  sites  (recttun  and  vagina),  timing 
(26  weeks  gestation  or  later),  and  culture 
medium  (selective  broth).  Since  cultures 
from  the  vagina  and  rectum  are  more 
sensitive  than  cervical  cultures  (12),  pelvic 
examination  or  visualization  of  the  cervix  by 
speculum  examination  is  not  required  for 
collection  of  screening  cultures. 

Selection  Criteria 

Based  on  their  randomized  clinical  trial, 
Boyer  and  Gotoff  recommended  intrapartum 
chemoprophylaxis  for  those  women 
identified  as  GBS  carriers  through  prenatal 
cultures  who  subsequently  developed  one  of 
the  following  signs:  rupture  of  membranes 
>12  hours,  onset  of  labor  or  membrane 
rupture  at  <37  weeks,  or  intrapartum  fever 
1>37.5'»C](43).  The  American  Academy  of 
Pediatrics  (AAP)  supported  the  use  of  this 
strategy  and  added  the  following  indications 
for  intrapartum  chemoprophylaxis:  previous 
delivery  of  an  infant  with  GBS  disease  and 
multiple  gestation  prtgnancy  in  a  GBS  carrier 
(50). 

MinkofI  and  Mead  proposed  an  approach 
to  GBS  prevention  that  focused  on 
prevention  of  disease  associated  with 
prematurity  (51).  This  proposal  suggested 
giving  intrap»artum  antimicrobials  to  women 
who  were  either  colonized  with  GBS  or 
whose  colonization  status  was  unknown  at 
the  time  of  presentation  with  preterm  labor 
or  preterm  rupture  of  membranes.  However, 
strategies  designed  to  prevent  infection  only 
in  preterm  deliveries  would  have  limited 
impact  since  fewer  than  30%  of  infants  with 
GBS  disease  are  bom  prematurely  (2). 

A  pragmatic  approach  to  determining  the 
need  for  antimicrobial  prophylaxis  was 
recently  advocated  by  the  American  College 
of  Obstetricians  and  Gynecologists  (ACOG, 
52,  53).  This  strategy  consists  of  using    , 
intrapartum  antimicrobials  for  all  women 
with  one  or  more  of  the  following  conditions: 
preterm  labor  (<37  weeks),  preterm 
premature  rupture  of  membranes  (<37 
weeks),  prolonged  rupture  of  membrane  (>18 
hours),  previous  child  affected  by 
symptomatic  GBS  infection,  or  maternal  fever 
during  labor  (53)  This  strategy  is  simpler 
than  protocols  requiring  either  prenatal  or 
intrapartum  identification  of  CBS  carriage, 
although  its  impact  on  disease  has  not  been 
evaluated  in  clinical  practice.  In  addition,  the 
strategy  may  lead  to  an  increase  in  perinatal 
infections  with  penicillin-resistant  organisms 
as  a  result  of  large-scale  use  of 
antimicrobials. 

There  have  been  no  clinical  trials  directly 
comparing  efficacy  among  suggested 
prevention  strategies.  Finding  a  Sttatistically 
significant  difference  in  efficacy  may  not  be 
feasible;  a  recent  article  estimated  that 
100,000  women  would  be  required  for  each 
arm  of  a  randomized  prospective  trial 
comparing  the  efficacy  of  universal  screening 
and  selective  intrapartum  chemoprophylaxis 
with  treatment  based  on  risk  factors  alone 
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(54).  This  limitatio  \  on  directly  comparing 
the  efficacy  of  sev«  ral  prevention  strategies  is 
reflected  in  a  recei  t  national  consensus 
statement  by  the  &  ciety  of  Obstetricians  and 
Gynaecologists  of  ^nada  and  the  Canadian 
Paediatric  Society  ,'which  recommended  use 
of  either  the  AAP  (poyer  and  Gotoff)  strategy 
or  the  ACOG  appnlach  and  underscored  the 
need  for  further  prevention  research  (55). 

Adverse  Effects      | 

Because  a  substaitial  proportion  of 
pregnant  women  ve  colonized  with  GBS. 
administration  of  intrapartum 
chemoprophylaxis  to  all  GBS  carriers  is 
likely  to  cause  an  vnacceptably  high  number 
of  adverse  reactioils.  It  has  been  estimated — 
assuming  a  GBS  colonization  rate  of  25%,  4 
million  deliveries  In  the  United  States 
annually,  and  a  rale  of  fatal  anaphylaxis  to 
penicillin  of  O.OOiPfc— that  giving 
intrapartum  antin^crobials  to  all  women  who 
are  GBS  carriers  v43uld  result  in  about  10 
deaths  per  year  fr«tm  anaphylaxis  (56). 
Another  0.7  to  10^  of  women  given 
prophylaxis  woul4  be  expected  to  have  less 
severe  reactions  (^7).  Severe  complications 
can  occur  in  the  fatus  even  when  maternal 
anaphylaxis  is  relatively  mild  (58).  In 
addition,  widespi?ad  antimicrobial  use  is 
known  to  increase  the  risk  for  emergence  of 
antimicrobial-resi$tant  organisms.  GBS 
isolates  have  not  jet  developed  clinically 
important  resistaitce  to  penicillin,  but 
infections  with  p^icillin-tolerant  GBS  have 
been  described  (5^-61).  Development  of 
antimicrobial-resistance  in  other  peripartum 
pathogens  is  an  ef  en  greater  threat.  McDuffie 
et  al.  report  four  episodes  of  adverse 
perinatal  outcomi  due  to  antimicrobial- 
resistant  EnterobOcteriaceae  among  women 
treated  with  ampiEillin  or  amoxicillin  for 
premature  ruptuif  of  membranes  (62). 

Restricting  anti|nicrobials  to  selected 
populations  at  increased  risk  for  delivering  a 
newborn  with  GBlS  disease  would  decrease 
the  likelihood  of  Adverse  reactions  and 
antimicrobial  resfctant  organisms.  The 
strategy  proposed  by  Boyer  and  Gotoff  (giving 
intrapartum  amplcillin  to  women  identified 
prenatally  as  GBS  carriers  who  have  rupture 
of  membranes  >18  hours,  labor  or  membrane 
rupture  at  <37  w^eks,  or  intrapartum  fever 
1>37.5''C])  would  require  administering 
antimicrobials  to4.6%  of  the  obstetric 
population  serve^  by  their  urban  hospital 
(43).  The  approaoh  suggested  by  Minkoff  and 
Mead  (giving  antimicrobials  to  women  with 
either  labor  or  mtmbrane  rupture  at  <37 
weeks  gestation  who  are  intrapartum  carriers 
of  GBS  or  whose  GBS  status  is  unknown)  was 
estimated  to  reqiiire  prophylaxis  for  8.9 
percent  of  parturients  (51).  Strategies  that 
treat  all  GBS  carriers  (42)  or  all  women  with 
obstetric  risk  factors  (e.g.,  prolonged 
membrane  ruptu  e,  prematurity)  (52)  are 
estimated  to  reqi  ire  administering 
antimicrobials  in  over  20%  of  deliveries:  this 
level  of  antimicr  tbial  use  could  lead  to 
unacceptable  nui  nbers  of  serious  adverse 
reactions  and  contribute  to  the  emergence  of 
antimicrobial-re^stant  organisms. 

Implementation  Issues 

Despite  the  encouraging  results  of  efficacy 
studies,  routine  CBS  screening  and  selective 
intrapartum  chenoprophylaxis  have  not  been 
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widely  adopted  in  the  obstetric  community 
(53. 63).  Practical  problems  include  logistic 
concerns  related  to  screening  for  GBS 
colonization  and  concern  about  the  cost- 
effectiveness  of  implementing 
chemoprophylaxis. 

A  strategy  based  on  detecting  colonization 
by  prenatal^creening  and  using  these  results 
to  guide  selective  intrafwrtum 
chemoprophylaxis  would  not  be  effective  for 
persons  receiving  no  prenatal  care  or  in 
persons  whose  prenatal  records  are  not 
available  to  caregivers  at  the  time  of  delivery 
Ideally,  GBS  carriage  would  be  determined  at 
the  time  of  labor  onset  or  at  rupture  of 
membranes.  However,  since  identification  of 
GBS  by  culture  takes  24-48  hours, 
intrapartum  culture  results  would  not  be 
available  in  time  for  intervention  in  the 
majority  of  deliveries.  Rapid  detection  of 
GBS  antigen  from  vaginal  specimens  may 
identify  GBS  carriers  when  prenatal 
screening  is  not  available  (64).  Although 
rapid  tests  for  detection  of  GBS  are  very 
specific  and  many  recently  developed  tests 
-  can  be  performed  in  less  than  1  hour,  the 
sensitivity  of  rapid  detection  tests  has  been 
variable,  and,  often,  unacceptably  low  (15- 
74%)  (64).  Some  rapid  detection  kits  appear 
to  be  sensitive  for  detecting  women  who  are 
heavily  colonized.  Three  studies  have 
confirmed  the  efficacy  of  intrapartum 
chemoprophylaxis  given  to  women  identified 
by  rapid  detection  techniques  as  GBS  carriers 
(46-48).  However,  since  many  infants  with 
neonatal  GBS  disease  are  bom  to  women  who 
are  lightly  colonized  (48, 65),  using  currently 
available  rapid  detection  techniques  to 
identify  women  for  prophylaxis  would 
prevent  only  a  minority  of  GBS  cases. 

The  cost-effectiveness  of  selective 
intrapartum  chemoprophylaxis  for  the 
prevention  of  GBS  disease  has  been  studied 
using  population-based  rates  of  disease  (66). 
The  approach  recommended  by  Boyer  and 
Gotoff  was  shown  to  be  cost-effective  at  the 
current  rates  of  disease.  The  cost  per  case 
prevented  (<35,000  dollars)  was  similar  to 
matemal  screening  and  intervention 
programs  for  other  pterinatal  diseases  such  as 
congenital  syphilis  (67).  Four  other  studies 
also  have  suggested  that  selective 
intrapartum  chemoprophylaxis  is  cost- 
effective  for  the  prevention  of  neonatal  GBS 
disease  (45, 68-70). 

Two  additional  problems  related  to 
implementation  of  chemoprophylaxis  should   * 
be  mentioned.  Clinicians  have  been 
concerned  about  adopting  a  strategy  that  will 
inevitably  have  failures  (52).  This  concern 
may  be  influenced  by  the  complexity  of 
communicating  GBS  risk  information  to 
women  during  pregnancy  or  by  medicolegal 
considerations.  Increasing  intrapartum 
antimicrobial  use  may  have  a  substantial 
impact  on  management  of  the  newborn  (71, 
72).  Some  pediatricians  routinely  perform 
additional  diagnostic  tests  on  infants  whose 
mothers  received  intrapartum  antimicrobials 
or  observe  these  infants  longer,  leading  to 
prolonged  hospital  stays  for  many  iow-ri^c 
newboms  (71).  The  American  Academy  of 
Pediatrics  has  recommended  that 
management  of  newboms  whose  mothers 
received  intrapartum  antimicrobials  be  based 
on  clinical  manifestations  and  the  infant's 
estimated  gestational  age  (50) 
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Some  of  the  challenges  of  instituting  a 
prevention  strategy  are  illustrated  in  two 
re«  ent  reports  Pylipow  et  al  initiated 
selective  intrapartum  chemoprophylaxis  in 
their  hospital  in  response  to  an  increased  rate 
of  earlv-onset  GBS  disease  (72).  They 
enrolled  2040  women,  16  3%  of  whom  were 
colonized  with  GBS  Among  women 
colonized  at  delivery,  122  (37%)  had  at  least 
one  obstetric  risk  factor  However,  33  of  these 
women  did  not  receive  intrapartum 
chemoprophylaxis  because  of  failure  to 
follow  the  protocol  (N=17).  birth  less  than  1 
hour  after  amving  at  the  hospital  (n=9), 
negative  prenatal  culture  but  positive  culture 
at  delivery  (n=4),  or  no  prenatal  care  (n=3). 
Eleven  mfants  had  early-onset  GBS  disease; 
two  had  received  one  dose  of  intrapartum 
( hemoprophylaxis  and  were  asymptomatic, 
and  nine  were  bora  to  carriers  with  risk 
factors  who  did  not  receive  intrapartum 
chemoprophylaxis.  No  affected  infants  were 
bom  to  i.oIonized  women  without  risk  factors 
or  Jo  women  whose  prenatal  screening 
culture  was  negative  for  GBS  One  woman 
who  rec  pjved  intrapartum  chemoprophylaxis 
developed  a  rash  and  transient  hypotension 
and  was  delivered  by  cesarean  section 
because  of  transient  fetal  bradycardia.  The 
study  suggested  that  selective  intrapartum 
(hemoprophylaxis  was  effective  in 
preventing  eariy-onset  GBS  disease,  that  the 
infants  of  colonized  women  without  labor 
'omplications  are  at  low  risk  of  disease,  and 
that  administering  intrapartum 
antimicrobials  is  not  without  risks.  The 
second  report,  by  Gibbs  et  al  (73),  also 
illustrates  that  a  preventior  strategy 
employing  selective  intrapartum 
c  hemoprophylaxis  is  not  easily  implemented. 
In  this  study,  which  was  conducted  in  an 
academic  setting,  80  3%  of  142  women  who 
had  positive  GBS  screening  cultures  and  who 
developed  risk  factors  at  delivery  received 
intrapartum  antimicrobials  Reasons  for  those 
falling  to  receive  appropriate  treatment 
included  failure  to  follow  protocol,  marginal 
indications  for  chemoprophylaxis.  or  patient 
refusal  The  study  is  ongoing  but  early  results 
suggest  a  downward  trend  in  the  rate  of 


Conclusions 

Group  B  streptococcal  disease  continues  to 
be  a  major  cause  of  illness  and  death  among 
newboms  despite  clinical  advances  in  the 
last  2  decades  Major  risk  factors  for  early- 
onset  neonatal  GBS  disease  include 
prolonged  rupture  of  membranes, 
intrapartum  fever  prematurity,  GBS 
bacteriuna  during  pregnancy,  and  previous 
deliver>of  an  infant  with  GBS  disease  (5,  20, 
22-24)  Studies  have  shown  that  much  early- 
onset  neonatal  disease  can  be  prevented  by 
prophylactic  antimicrobials  given  during 
labor  and  that  prenatal  screening— by 
«;ulture  al  26  to  28  weeks  gestation  of  both 
the  vagina  and  rectum  using  selective  broth 
media- -c^n  detect  the  majority  of  women 
who  will  be  colonized  with  GBS  at  delivery 
(45)  A  growing  body  of  evidence  suggests 
•hat  It  is  more  costly  to  treat  GBS-infected 
newboms  than  to  prevent  the  infection,  and 
that  well-implemented  prevention  programs 
an  substantially  reduce  illness  and  death 
due  It  GBS  (45. 66. 68-70).  As  with  any 
pro-ention  program  prevention  programs  for 


CBS  must  be  implemented  carefully;  failure 
to  use  optimal  culture  methods  can  seriously 
compromise  the  efficacy  of  screening 
strategies,  and  nonselective  approaches  to 
antimicrobial  prophylaxis  may  resuh  in 
excessive  antimicrobial  use  which  entails 
risk.  A  recent  survey  of  Geoigia  obstetric  care 
providers  suggests  that  there  is  some 
confusion  among  practitioners  over  currently 
published  prevention  recommendations;  only 
9%  of  those  who  obtained  screening  cultures 
followed  recommended  procedures  and  32% 
gave  antimicrobials  prenatally  when  carriage 
was  detected  even  though  93%  stated  they 
knew  such  treatment  is  ineffective  (74). 

Of  the  options  outlined  above,  a  program 
of  universal  prenatal  screening  and 
intrapartum  chemoprophylaxis  for  carriers 
with  obstetric  risk  factors  has  several  features 
supporting  its  use  for  preventing  early-onset 
GBS  disease.  This  strategy  relies  on  currently 
available  technology,  minimizes  potential      • 
adverse  effects  astociated  with 
antimicrobials,  has  been  validated  through  a 
randomized  controlled  trial,  and  is  least 
hkely  to  contribute  to  selection  of 
antimicrobial-resistant  microorganisms.  This 
strategy  is  cost-effective  at  the  current  rate  of 
disease  in  the  United  States  (66).  However, 
it  uses  prenatal  screening  as  a  method  to 
identify  women  with  GBS  carriage  and 
would  miss  those  women  who  have  not 
received  any  prenatal  care  and  some  women 
whose  carriage  of  GBS  is  not  detected  by 
prenatal  culture.  In  addition,  the  use  of 
prenatal  screening  cultures  could  result  in 
overase  of  antimicrobials  if  clinicians  give 
intrapartum  chemoprophylaxis  to  GBS 
carriers  who  do  not  develop  risk  factors  at 
the  time  of  delivery  or  if  antimicrobials  are 
given  before  delivery  or  rupture  of 
membranes. 

Determining  when  to  use  intrapartum 
antimicrobials  solely  on  the  basis  of  obstetric 
criteria  (e.g.,  prematurity,  prolonged 
membrane  rupture,  or  intrapartum  fever)  (53) 
may  be  helpful  for  women  who  have  not  had 
the  benefits  of  prenatal  care  or  in  settings 
where  prenatal  screening  is  not  feasible. 
Such  a  program  would  requhv  giving 
antimicrobials  to  a  larger  proportion  of 
women  in  labor  than  a  program  based  on 
prenatal  screening  and  selective 
chemoprophylaxis,  and  is  likely  to  cause 
excessive  adverse  reactions  and  selection  of 
antimicrobial-resistant  organisms. 
Institutions  that  choose  this  empiric 
approach  are  encouraged  to  monitor  its 
effectiveness  and  quantify  adverse  outcomes 
associated  with  the  strategy  for  review  in  the 
medical  literature.  The  impact  of  intrapartum 
chemoprophylaxis  on  management  of  low 
risk  newboms  also  need  to  be  evaluated. 

A  program  of  universal  prenatal  screening 
for  GBS,  although  it  may  be  the  best  option 
available  now,  is  not  a  permanent  solution  to 
the  problem  of  neonatal  GBS  disease.  A  more 
sensitive  rapid  screening  test  for  GBS  that 
could  accurately  detect  women  who  carry 
GBS  at  the  time  of  delivery  would  avoid  the 
need  for  prenatal  screening.  Sensitive 
intrapartiun  testing  would  also  permit 
detecrtion  of  GBS  carriage  among  women 
without  adequate  prenatal  care.  Since  an 
intrapartum  test  might  detect  a  higher 
proportion  of  wonwn  who  cany  the  oiganism 


at  delivery  and  avoid  detecting  women  who 
only  carry  the  organism  earlier  in  pregnancy, 
mtrapartum  use  of  a  sensitive  rapid  detection 
test  could  make  a  prevention  program  more 
simple  and  more  efficient.  Development  of  a 
vaccine  against  GBS  that  is  highly 
immunogenic  in  women  and  permits 
transplacental  transfer  of  protection  to  the 
fetus  would  also  eliminate  the  need  for 
prenatal  screening. 

Since  incidence  may  vary  widely.  State  or 
local  health  departments  or  groups  of 
affiliated  hospitals  should  consider 
establishing  surveillance  systems  for 
neonatal  GBS  disease  or  reviewing  data  from 
existing  systems  to  identify  the  current 
magnitude  of  disease  and  provide  farther 
information  for  evaluating  the  effectiveness 
of  prevention  measures.  In  hospital  settings, 
prevention  programs  should  monitor  the 
occurrence  of  adverse  reactions  to 
chemoprophylaxis,  the  emergence  of 
perinatal  infections  due  to  antimicrobial 
resistant  oiganisms,  and  the  impact  of 
obstetric  antimicrobial  use  on  pediatric 
management  protocols.  Only  through 
enhanced  conmiunication  among  obstetric 
care  providers,  pediatricians,  laboratory 
personnel,  infection  control  practitioners, 
infectious  disease  clinicians,  and  local  and 
State  health  departments  can  programs  for 
prevention  of  this  serious  disease  succeed. 
Open  communication  between  clinicians  and 
patients  is  also  an  important  component  of 
GBS  disease  prevention.  An  informational 
brochure  for  pregnant  women  on  GBS  is 
available  through  CDC  (CRDB/DBMD, 
National  Center  for  Infiectious  Diseases, 
Mailstop  C-09:  Atlanta,  GA  30333).  The 
following  recommendations  for  the 
prevention  of  GBS  disease  will  need  periodic 
reappraisal  to  incorporate  advances  in 
technology  or  other  refinemenu  in 
prevention  strategies. 

RacommeiidatioiH 


(1)  Screen  all  pregnant  women  at  26-28 
weeks  gestation  for  anogenital  GBS 
colonization  (figure  1).  Screen  for  GBS 
oolcmization  at  the  first  opportunity 
thereafter  if  it  is  not  possible  to  screen  at  26- 
28  weeks.  Screening  earlier  in  pregnancy  is 
not  recommended  because  of  poor 
correlation  with  intrapartum  carriage. 
Inicnmation  syMema  should  be  developed 
and  monitored  to  assure  that  prenatal  culture 
results  are  available  at  the  time  and  place  of 
delivery. 

(2)  Use  culture  techniques  that  maximize 
the  likelihood  of  GBS  recovery  Speculum 
examination  is  not  necessary  for  specimen 
collection.  A  single  swab  or  two  separate 
swabs  of  the  distal  vagina  and  anorectum 
inoculated  into  selective  broth  medium  and 
then  subcultured  onto  solid  medium  appears 
to  be  optimal.  A  standard  culture  swab  may 
be  used,  but  the  sample  should  be  identified 
for  the  laboratory  as  specifically  for  GBS 
culture:  in  this  screening  culture,  there  is  no 
need  for  the  laboratory  to  culture  for  other 
organisms.  Appropriate  selective  broth  media 
are  commercially  available.  A  laboratory 
procedure  to  maximize  recovery  of  GBS  is 
detailed  in  Table  3. 

(3)  Do  not  use  oral  antimicrobials  to  tmt 
women  who  are  found  to  bfe  colonized  with 
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GBS  dwiag  pwiMtil  aoMniag.  Such 
treattnat  te  aot  ttkuit*  ia  •UminMag 
carriiga  or  pnMBtkig  naoutal  dtaeaw. 

(4)  Ci  A  iatiapirtan  cfaemoprophylaxis  to 
wonm  Willi  a  history  of  pravioutly  giving 
birth  to  an  infiMt  with  early-onset  GBS 
disease:  praaatai  scraening  is  not  necessary 
for  tbaae  woman. 

(5)  Give  iatrapartura  cherooptophylaxis  to 
pregnant  women  identified  as  GBS  caniers 
who  meet  at  least  one  of  the  following 
criteria:  a)  InUapartum  liBver  (T>37.5'C)  not 
clearly  attributiMe  to  an  extrauterine  source: 
b)  onset  of  labor  or  membrane  rupture  before 
37  weeks  gastatioa;  or  c)  rupture  of 
membraaas  kmger  than  12  hours. 

(6)  For  woiaen  without  prenatal  care,  in 
settings  in  which  prenatal  screening  cultures 
are  not  done,  or  if  GBS  culture  results  are 
unknown,  asauma  the  patient  carries  GBS 
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and  adminislsr  intra  tartum  antimicrobials  to 
woman  who  have  th  i  criteria  listed  ia  Sa-c 
(figure  2).  Screening  cultures  for  GBS 
colonization  may  be  parfofmad  upon 
admission  to  the  ho4  pital  for  delivery: 
intrapartum  antimio  obials  may  be  stopped  if 
cultures  are  comple^  and  are  negative  for 
GBS. 

(7)  Use  intravenotis  penicillin  G  (5  million 
units  every  6  hoursMor  wnpicillin  (2  grams 
initially  followed  b^  1  pam  every  4-6  hours) 
until  deliwry  for  invapartum 
chemoprophylaKis.  Dindamycin  or 
erythromycin  may  \m  used  for  women 
allergic  to  penicillii .  althou^  the  efficacy  of 
these  dni^  for  GBS  disease  prevention  has 
not  been  measured  n  controlled  trials.  (ttOTE: 
women  with  clinia   diagnoses  of 
chorioamnionitis  m  ly  require  other  treatment 
regimens.) 


TABLE  1  .—Summary  of  Antimicrobial  Regimens  Use  >  for  I^jrapartum  CHEMOf>ROPHYLAxis  for  GBS  Disease 


Retorenca 


Yow» 

AllanSce**  .. 
Easmon'' ... 
Matonw*.. 
GartBnd«>  .. 
Boyar*»  — 


Tuppwainan* 

Moratat«  .... 
Moraiet**  ..- 


Antimicrobial 


AinpicMn 

AmpicMkt 

Benzyl  penicillin 


Ampicflin 


Oose  and  sctw  iMe 


500  mg  IV  every  6 
500  mg  IV  every  6  hfe 
600  rrtg  M  every  6  li « 
500  mg  IV  every  6  h  s 

1  mU  IV  every  6  Ns 

2  g  IV  load  Vien  1  g|lVevefy4 
hrs. 

5  mU  IV  every  6  hrs 

1  g  IV  every  6  hre 
1  g  IV  every  6  Iws 


IV  =  Irttavaoous. IM  ■  imraniuecular,  PO  -By  mouth. 


INTRAPARTUM 


Table  2.— Summary  of  Trials  Employing 

Colonization  and  Early-ons^t 


Reference 


Study  design, 
contrc)  selection 


Yow» 

AHardlce**  . 
Easmon>T  . 
Matonras^a 
Gaitand^.. 
Boyer«» 


Tuppurainen*^ 
Moralas** 


Morales^ 


R  Random  ..„.«.. 
PfR  Nowandom . 

P  Random  

P  Random  

PNonrandom  .... 

r  Hanoom 

P  Nonrandom  .„. 

P  Random  

PIRHomnkfrn 
PfR  Nonrartdom 
P  Random 


Case  selection  cn- 
teria 


I  

PC  

I  or  PC  ......; — 

PC  

PC  and  Pre/PROM  _ 
PC  and  Pre/PROM  .. 

Heavy  PC 

LigM  I  and  PPf«3M  . 
Heavy  I  and  PPROM 
UgMPC  . 

*  * DO 

rIBBVy  rV/  «....». 


4IS 
OOi 

NO 


NO 

NO 
NO 


OH' 


Lsoand— TaNa  2 

JC^inirapailuin  chaaioiyophyiaxis.  R«Retrospective.  UMrapaituT 
live  control  selectton.  P-Prospective.  PC>Prenatal  colonization.  NT 
or  pfotooged  ruptan  of  metnbranes  (<12  hours).  PPROM-Preterm 


(8)  Treat  women  found  to  have 
symptomatic  6r  asymptomatic  GBS 
biacteriuria  during  pregnancy  at  the  time  of 
diagnosis.  AldMMqjh  data  related  to  thi»  issue 
are  limited,  intrapartum  chemoprophyiaxis 
could  be  considered  for  women  with  a 
history  of  GBS  bacteriuria  during  the 
pregnancy,  even  if  other  risk  factors  are 
absent. 

(9)  Routine  use  of  prophylactic 
antimicrobials  for  inhints  bom  to  mothers 
who  received  intrapaitnm  antimicrobials  is 
not  recommended.  However,  therapeutic  use 
of  antimicrobials  is  appropriate  for  those 
infants  suspected  clinically  of  having  GBS 
disease  or  other  acute  infection.  Additional 
research  is  needed  to  determine  algorithms 
for  assessing  sepsis  in  infants  bom  to 
mothers  who  recei^T  intrapartum 
antimicrobials. 


Rgure  1 :  Prevention  strategy  for  early-onset  group  B 
streptococcal  disease  employing  preiiatal  screening 


durfniei  pranatai  visits  ^- 


♦ 


Previous  infant  with 
invasive  GBS  disease? 


Yes 


iNo 


Comments 


30/34  received  only  one  doee  before  delivery. 


Erythromycin  100  mg  IM  for  peradMn-aiergic  women. 
46/57  received  only  one  dose  before  delivery. 

Mean  duraKon  of  prophylaxis  5.4  hrs. 

N  labor  lasted  >18  hrs.  then  penicillin  V  1  mU  PO  every  8  hrs 
after  initial  IV  therapy. 

Ampicillin  teveis  measured  in  8  mother-infant  pairs. ^_^ 


Collect  rectal  and 
vaginal  swab  for  GBS 
culture  at  26  to  28 
weeks  gestation 

Is  culture  positive? 


I  Chemoprophylaxis  for  Prevention  of  Neonatal 
Group  B  Streptococcal  Disease 


Neonatal  colonization 


IC 


NolC 


14/24 

62n38 

17/49 

24«5 

NO 

40/79 

102»33 

NO 

NO 

NO 

3S08 

2M30 


Rvalue 


aooi 
<o.oi 

0.001 

-<0.01 

NA 

0.001 

<«0.01 

NA 

NA 

NA 

<aoi 

<0.01 


Earty-onsat  disease 


No 


IC 


W34 

0/57 

NO 

0/60 

16/NG 

0/85 

om 

1/88 

0/29 

0/7 

0/98 

0/37 


NolC 


0/24 

9/136 

NO 

3/65 

27/NG 

5/79 

7/233 

10/111 

607 

7/11 

0/96 

300 


P  vahie 


NA 

0.06 

NA 

0.14 

NG 

0.02 

aoe 

0.03 

003 

OAI 

NA 

0.09 


colonizalion.  NA^nol  applicable,  P/R^Prospective  case  selection,  retrospec- 
NQ|>nol  done.  NG^Not  given.  Pre/PROM=Pr0temi  labor  (gestttion  <37  weelts) 
f  rolonged  njpture  of  membranes. 


Yes 

After  onset  of  labor  or 
membrane  rupture: 


Give  prophylactic  intrapartum  antimicrobiab 
per  recommendation  #7. 


Intrapartum  fever  (>  =  37.5'C)? 
Membrane  rupture  >  1 2  hours? 
Estimated  gestational  age  <  37  weeks? 


No 

to  ail  questions 


Yes  to  any  question 


No  Iritrapartum 
^praph\j1ax^ 


Gh/e  prophylactic  Intrapartum  antimfcrbbials 


nUJNG  CODE  41«3-1»^ 
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Table  3.— Proceoube  for  Cooection  and  PRCbESSiNG  of  Cunical  Specimens  for  Culture  of  QBS 

(1)  Obtain  one  Of  tw>o  swab(s)  ol  the  ¥atfhal  mtnitM  and  aaowctowj 

(2)  hioculale  both  swabe  together  Mo  Tedd-HewlR  broOi  supplem^nled  wrilh  either  colistin  (10  pg/mQ  and  naidbdc  add  (t5  vgftrt),  or  with 
gentamicin  (8  ttohrt)  and  naidnic  acid  (15  iig/mO.  I 

(3)  mcubale  cultures  tor  18  to  24  hours.  H  tortiidity  is  obsen/edv  sub^ultoe  the  broth  cuHue  groMlh  to  sheep  btood  agar  ptMe:  If  no  turbidrty  is 
preaenL  incubale  in  broth  for  another  24  hours  before  discarduig.  1 

(4)  Inspect  and  identity  organsms  suggestive  of  GBS  (beta  hemolyti^  or  nonhemotytic.  gawn-pos'*'^  and  catatase  negaHwel.  1!  GBS  Is  not  iden- 
tified attv  incubation  for  1 8  to  24  hours  on  sheep  biood  agar  piatel  reincubate  and  inspect  at  48  hours  Jto  identify  TiiyiHlwf  organisms 

(5)  Varfouslatex  agglutination  tests  or  the  CAMP  test  may  be  empto||ed  for  spedfic  Identification. 

aaiaiG  COM  4m-i«-» 
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2:  Prevention  strategy  for  early-onset  group  B 
streptococcal  disease  without  prenatal  screening 


For >regnant  patients  wUh  iwi  pranatat  cara;  If  screening 
cultures  not  routinely  done  or;f^ults  unavailable 


^tv^-^A    X        \\    V 


I 


Previous  infant  with 
invasive  GBS  disease? 


No 


Yes 


After  onset  of  labor  or 
membrane  rupture: 


Give  prophylactic  intrapartum  antimicrobials 
'  »n#7. 


-■^V^X^s^' 


Consider  collecting  intrapartum 
I  rectal  and  vaginal  swab  for 
i  GBS  culture 


Intrapartum  fever  (>  =  37.5'C)? 
Membrane  rupture  >  12  hours? 
Estimated  gestational  age  <  37  weeks? 


Yes  to  any  question 


No 

to  all  questions 


Ghr»  prophylBcUc  Intrapartum  antimicrobials 
per  recornmendation  #7  * 


Jlblntrappilm^-^^^^^^ 
prophylaxis  needed 


'Note:  stop  antimicrobiais  if  intrapartum  cultures  were  collected  and  are  negative. 


aitXMG  OOOC  41t9-1f-C 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 

Wage  and  Hour  Division 

29  CFR  Part  508 

RIN  120S-AA88  and  RIN  1215-AA 

Attestations  by  Employers  for  Off: 
Campus  Work  Authorization  for 
Foreign  Students  (F-1  Nonimmigrants) 

AGENCIES:  Employment  and  Training 
Administration,  Labor,  and  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  L^bor. 
ACTION:  Joint  interim  final  rule. 

SUMMARY:  The  Department  of  Labor 
amends  regulations  relating  to 
attestations  by  employers  seeking  to  use 
nonimmigrant  foreign  (F-1)  students  in 
off-campus  work.  Statutory  authority  for 
the  program  expired  on  September  30, 
1994,  but  on  October  25, 1994.  Public 
Law  103—416  revived  and  extended  the 
program  through  September  30, 1996. 
This  rule  implements  that  law. 
EFFECTIVE  DATE:  December  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  On 
20  CFR  part  655,  subpart  J,  and  29  CFR 
part  508,  subpart ),  contact  Ms.  Flora  T 
Ricbardsoa.  Chief,  Diviskin  of  Foi«\gD 
Labor  Certifiatkins.  U.S.  Employncirt 
Service,  Employment  and  Training 
Administration,  Department  of  Labor, 
Room  M— 4456,  200  Constitution  Avenue 
NW.,  Washington.  DC  20210. 
Telephone:  202-535-0174  (this  is  not  a 
toll-free  number).  ' 

On  20  CFR  part  655,  subpart  K.  and 
29  CFR  part  508,  subpart  K.  contact  the 
Chief,  Farm  Labor  Programs,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  Department  of  Lalsor, 
Room  S-3502,  200  Constrtntion  Avemie 
NW.,  Washington,  DC  20210, 
Telephone:  202-523-7605  (this  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  Section 
221  of  the  Immigration  Act  of  1990 
(IMMACT),  supplements  sections 
101(a)(15){F)  and  214  of  the  Immigration 
and  Nationality  Act.  It  created  a  pilot 
program,  of  limited  duration,  allowing 
nonimmigrant  foreign  students  admitted 
as  F-1  nonimmigrant  students  to  work 
off-campus  if:  (1)  He/she  has  completed 
one  academic  year  as  such  a 
nonimmigrant  and  is  maintaining  good 
academic  standing  at  the  institution;  (2) 
he/she  will  not  be  employed  off-campus 
for  more  than  20  hours  per  week  during 
the  academic  term  (but  may  be 
employed  full-time  during  vacation 
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determines  an  i 
materially  false  j 
pay  wages  in  ac 
attestation,  the  i 
and  opportunit) 
disqualifled  fro^ 
students  under  I 


periods  «ad  bet  reen  terms);  and  (3)  the 
eoipk^er  provi4  es  an  attestation  to  the 
Department  of  L  abor  (DOL)  aad  to  &e 
educational  ins!  tution  that  it 
unsuccessfully  i  ecruited  for  tbe  posstiaB 
for  at  least  60  di  ys  and  will  pay  the 
higher  of  the  ad  ual  wage  at  Ae  worksite 
or  the  prevailini  wage  for  the 
occupation  in  tl  e  area  of  emnloyioeirt. 

The  employer  submits  suoi 
attestations  to  D  DL  and  the  educatieBai 
institution  for  f(  reign  students  to 
receive  work  au  horization,  if  o^aerwise 
qualified.  The  a  testation  process  is 
administered  b)i  the  Employment  and 
Training  Admin  istration. 

Complaints^]  d  investigations 
regarding  violet  ons  of  employer 
attestations  are  landled  by  tbe  Wagie 
and  Hour  Divisibn,  Emfrft^ment 
Standards  Administration.  If  DOL 
iployer  made  a 
Attestation  or  Eailed  to 
bordance  with  an 
gmployer.  after  itotice 
for  a  hearing,  may  be 
;  employing  F-1 
le  program. 

IMMACT  establisned  the  program  «s 
a  3-year  pilot  to  end  September  30, 
1994.  Public  Law  103-416  (October  25;, 
1994)  revived  ti  e  program  throng 
September  30, 1 996.  An  Adwice  Notice 
of  Proposed  Rul  ^making  for  diis  and  a 
number  of  other  IMMACT  programs  was 
pubUshed  at  55  f  R  11705  (Mtatk  20. 
1991).  describia^  DOL-administend 
provisions  and  peeking  comments. 
Comments  received  from  a  variety  of 
pcRscms  axii  org  inizations  wese 
considered  full;  in  developing  an 
interim  final  ru  s.  56  FR  56860 
(November  6. 1!  91).  The  199t  interim 
Hnal  mle  provi(  ed  that  the  em{Hoyer's 
ettestatron  may  remain  in  effect,  unless 
wvtbdrawn  or  invalidated,  thnR^ZM 
later  than  Septe:  nber  30, 1994.  tbe 
tenninatioa  dat(  i  for  tbe  pilot,  as 
specified  in  199  )  in  IMMACT.  Tha» 
interim  Rnal  ru!  s  sought  furtlier  public 
comment,  analy  »rs  of  which  is  ongoing. 
A  final  rule  is  e:  :pected  to  be  pubHshed 
before  ]une  30,    995.  Should  that  not 
occur,  the  interi  n  final  rule  wit)  be 
extended  again. 

This  rulemak  ng  extends,  through 
)une  30, 1995.  a  testations  which  were 
in  effect  on  Sep  ember  30, 1994.  Absenl 
such  an  amendi  »ent  to  existing 
regulations,  all   ireviously  valid 
attestations,  wh  ch  expired  on 
September  30,1 394,  would  remain 
expired  and  no  lew  attestatioos  could 
be  Tiled,  since  tl  e  last  validity  date 
under  the  1991   nterim  final  rale  was 
September  30, 1 394.  Consequeotly, 
without  such  an  lendment,  F-1  students 
would  not  have  ivork  authorization 
under  this  progi  am.  New  attestations. 


UMI 


filed  after  the  effective  date  of  this 
.interim  final  rule,  also  will  be  valid 
through  June  30, 1995,  unless 
withdrawn  or  invalidated.  Thus,  this 
new  interim  final  rule  alleviates 
hardships  for  covered  students  and 
employers.  In  addition,  this  limited        , 
extension  gives  DOL  additional 
opportunity  to  complete  the  analysis  of 
the  comments  on  the  interim  final  rule, 
as  well  as  the  program  report  developed 
pursuant  to  IMMACT  section  221(b). 

For  these  reasons.  DOL,  for  good 
cause,  finds  a  proposed  rule  is 
impracticable  and  contrary  to  the  public 
interest  (5  U.S.C.  553(b){B)):  and  finds 
good  cause  to  make  the  rule  effective 
iiHBjediately  (5  U.S.C.  553(d)(3)). 

This  rule  is  not  significant  under  E.O. 
12866. 

This  rule  was  not  preceded  by  a 
proposed  rule  and.  thus,  is  not  covered 
by  the  Regulatory  Flexibility  Act.  When 
the  interim  final  rule  was  published, 
however,  DOL  notified  the  Chief 
Counsel  for  Advocacy.  Small  Business 
Administration,  and  made  the 
certification  pursuant  to  5  U.S.C.  605(b}. 
that  the  rule  did  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  program  is  not  in  the  Catalog  of 
Federal  Domestic  Assistance; 

List  of  Subjects  ^ 

2QCFR  Part  655 

Administrative  practice  and 
procedure.  Agriculture,  Aliens, 
Crewmembers,  Employment. 
Enforcement.  Forest  and  forest  products, 
Guam,  Health  professions.  Immigration, 
Labor,  Longshore  work.  Migrant  labor. 
Nurse,  Penalties,  Registered  nurse. 
Reporting  and  recordkeeping 
requirements.  Specialty  occupation. 
Students.  Wages. 

29  CFR  Part  508 

Administrative  practice  and 
procedure.  Aliens.  Employment,  • 

Enforcement,  Immigration,  Labor, 
Penalties,  Reporting  and  recordkeeping 
fe^Mrements,  Specialty  occupation. 
Students,  Wages. 

Text  ef  Joint  Interim  Final  Rule 

The  text  of  the  joint  interim  final  rule 
appears  below: 

1.  Section .900(b)(2)(i)  is 

amended  by  removing  the  date 
"September  30, 1994"  and  adding  in 
lien  thereof  the  date  "June  30, 1995" 

2.  Section .900(d)  is  amended  by 

removing  the  date  "September  30, 
1994"  and  adding  in  lieu  thereof  the 
da»e  "June  30. 1995" 

3.  Section .900  is  amended  by 

adding  a  new  paragraph  (e).  to  read  as 
follows: 


§       .900   Purpose,  procedure  and 
applicability  of  subparts  J  and  K  of  this 
part 

•        *       •       •       • 

(o)  Revalidation  of  employer 
attestations  m  effect  on  September  30. 
1994  Any  employer's  attestation  which 
was  valid  on  September  30, 1994,  is 
revalidated  effective  on  December  15, 
1994,  and  shall  remain  valid  through 
June  30, 1995,  unless  withdrawn  or 
invalidated 

4  Section         910(b)(2)(i)  is 
amended  by  removmg  the  phrase  "for 
three  years,  or  until  September  30, 1994, 
whichever  is  sooner"  and  adding  in  lieu 
thereof  the  phrase  "through  June  30, 
1995" 

5  Section  910(e)  is  amended  by 
r(;moving  the  date  "September  30. 
1994"  both  times  it  appears  and  adding 
in  lieu  thereof  the  date  "June  30, 1995" 

6  Section      _  940(d)(l)(i)(B)  is 
amended  by  reipoving  the  date 

'.September  30. 1994"  and  adding  in 
heu  thereof  the  date  "June  30. 1995" 

.  7  Section  _      940(h)(1)  is  amended 
by  removing  the  date  "September  30, 
1994"  and  adding  in  lieu  thereof  the 
date  "June  30. 1995" 

8  Section  _  .  940(hK3)  is  amended 
bv  removing  the  date  "September  30, 
1994"  and  adding  in  lieu  thereof  the 
date  "June  30, 1995" 

Adoption  of  Joint  Interim  Final  Rule 

The  agcncv-«pecific  adoption  of  the 
louit  Interim  Final  Rule,  which  appears 


at  the  end  of  the  common  preamble, 
appears  below: 

"ntle  20— Employees'  Benefits 

CHAPTER  V— EMPLOYMENT  AND 
TRAINING  ADMINISTRATION. 
DEPARTMENT  OF  LABOR 

1.  Part  655  of  chapter  V  of  title  20, 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  655-TEMPORARY 
EMPLOYMENT  OF  AUENS  IN  THE 
UNITED  STATES 

a.  The  authority  citation  for  part  655 
continues  to  read  as  follows: 

Authority:  Section  655.0  issued  under 8 
U.S.C.  ll01(a)(15)(H)(i)  and  (ii),  1182  (m)  and 
(n).  1184. 1188,  and  1288(c);  29  U.S.Q  49  ef 
seq.,  sec.  3(c)(1).  Pub.  L  101-238, 103  Stat. 
2099,  2103  (8  U.S.Q  1182  note);  sec.  221(a), 
Pub.  L.  101^649, 104  Stat.  4978,  5027  (8 
U.S.C  1184  note);  and  8  CFR  214.2(h)(4)(i). 

Section  665.00  issued  under  8  U.S.C. 
1101{aKl5)(H)(ii),  1184,  and  1188;  29  U.S.C. 
49  el  seq..  and  8  CFR  214.2(h)(4)(i). 

Subparts  A  and  C  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii)(b)  and  1184:  29  U.S.C  49  et 
seq.  and  8  CFR  214.2(h)(4)(i). 

Subpart  B  issued  under  8  U.S.C 
1101(a)(15)(H)(ii)(a),  1184.  and  1188;  and  29 
use.  49  et  seq. 

Subparts  D  and  E  issued  under  8  U  S.C 
noi(a)(15)(H)(i)(a),  and  1182(m).  and  1184, 
29  U  S.C  49  el  seq..  and  sec.  3(c)(1).  Pub.  L. 
101-238.  103  Stat.  2099.  2103  (8  U.S.C  1182 
note). 

Subparts  F  and  G  issued  under  8  U.S.C 
n  84  and  1 288(c):  29  U.S.C  49  ef  seq. 


Subparts  H  and  1  issued  under  «  U.S.C 
1101(a)(15)(H)(i)(b).  1182{n).  and  1184;  and 
29  U.S.C  49  et  seq. 

Subparts  J  and  K  issued  under  29  U.S.C  49 
et  seq.:  and  sec.  221(a),  Pub.  L.  101-649. 104 
Stat.  4978.  5027  (8  U.S.C.  1184  note). 

b.  Part  655  is  amended  as  set  forth  in 
the  Joint  Interim  Final  Rule,  which 
appears  at  the  end  of  the  end  of  the 
common  preamble. 

Title  2»-Labor 

CHAPTER  V— WAGE  AND  HOUR  DIVISION. 
DEPARTMENT  OF  LABOR 

2.  Part  508  of  chapter  V  of  title  29, 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  508— ATTESTATIONS  RLED  BY 
EMPLOYERS  UTILIZING  F-1 
STUDENTS  FOR  OFF-CAMPUS  WORK 

a.  The  authority  citation  for  part  508 
continues  to  read  as  follows: 

Authority:  29  U.S.C  49  er  se«7..  and  sec. 
221(a).  Pub.  L  101-649. 104  Stat.  4978.  5027 
(8  use  1184  note). 

b.  Part  508  is  amended  as  set  forth  in 
the  Joint  Interim  Final  Rule,  which 
appears  at  the  end  of  the  end  of  the 
common  preamble. 

Signed  at  Washington.  DC.  this  9th  day  of 
December  1994. 
Robert  B.  Reich, 
Secretary  of  Labor 
[FR  Doc.  94-30757  Filed  12-14-94.  8:45  amj 
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Costs  Of  Incarcsrition  FM 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
procedures  for  the  assessment  and 
collection  of  a  fee  to  cover  the  costs  of 
incarceration  for  Federal  inmates.  This 
fee,  which  is  to  be  assessed  no  more 
than  once  for  any  separate  period  of 
incarceration,  shall  be  equivalent  to  the 
average  cost  of  one  year  of  incarceration. 
An  inmate  will  be  assessed  a  fee  in 
accordance  with  his  or  her  ability  to  pay 
as  determined  by  application  of  the 
Department  of  Health  and  Human 
Services  poverty  guidelines.  No  fee  is  to 
be  collected  from  an  inmate  with 
respect  to  whom  a  fine  intended  to 
recover  costs  of  incarceration  was 
imposed  or  waived  by  a  United  States 
District  Court.  An  assessed  fee  may  be 
waived  or  reduced  in  cases  of  financial 
hardship.  This  final  rule,  which 
implements  newly  enacted  statutory 
authority  and  Departmental  regulations 
on  recovering  costs  of  incarceration,  is 
intended  to  ensure  the  continued 
efficient  operation  of  Federal 
correctional  institutions,  including  the 
provision  of  programs  which  help 
inmates  better  themselves. 
EFFECTIVE  DATE:  This  rule  is  effective 
Janiiaiy  1, 1995.  « 

FOR  FURTHER  MFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Coimsel, 
Federal  Bureau  of  Prisons,  phone  (202) 
514-6655,  320  First  Street,  NW.,  Room 
754,  Washington,  DC  20534. 
SUPPI^MENTARY  INFORMATION:  On  June 
28, 1993,  the  Justice  Department 
pubUsheid  a  proposed  rule  (58  FR 
34541)  establishing  procedures  for  the 
assessment  and  collection  of  a  fee  to 
cover  the  costs  of  incarceration  for 
Federal  inmates.  Comments  were 
received  bom  seven  individuals, 
consisting  of  a  federal  employee,  a  law 
professor,  and  five  federal  inmates.  In 
response  to  public  comment  on  this 
proposed  rule  and  for  reasons  of 
administrative  management,  the 
Department  published  a  second 
proposed  rule  on  April  5. 1994  (59  FR 
15880)  separating  provisions  relating  to 
the  establishment  of  the  fee  from  those 
provisions  relating  to  the  administration 
and  collection  of  tiie  fee.  The  proposed 
rule  delegated  authority  relating  to  the 
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latter  provisicnis  to  the  Director  of  the 
Bureau  of  Pri8<ms.  This  second 
proposed  rule  contained  the 
Department's  response  to  comments 
pertinent  to  statutory  authority, 
applicability,  establishment  of  the  fee. 
determination  i  )f  the  average  cost,  and 
administrative  )rocedure.  One  frirther 
OHnmentfrtim  lie  general  public  was 
received  on  thi  i  second  proposed  rule. 
After  review  of  the  public  comment 
received  on  thi  i  second  proposed  rule, 
the  Etepartmeni  haspubusheda 
document  in  tli  e  November  25, 1994 
Fedenl  Rsgisti  r  (59  FR  60557)  adopting 
as  final  the  profusions  contained  in  the 
April  5  proposed  rule.  The  Bureau,  in 
this  document,  is  adopting  as  final 
regulations  that  portion  of  the 
Department's  J«ne  28, 1993  proposed 
rule  relating  to  the  assessment  and 
collection  of  tfa )  fee  by  Bureau  staff.  A 
summary  of  th«  public  comment  and 
agency  respons  9  follows. 

Three  commi  inters  disagreed  with  the 
fact  that  the  Udit  Team  vnll  rely 
exclusively  upsn  the  information 
contained  in  tne  Pre-Sentence 
Investigation  leport  (PSI)  and  the  orders 
and  findings  olthe  sratendng  judge  in 
order  to  determine  an  inmate's  financial 
statiis.  One  commenter  beUeved  that 
Unit  Team  staff  would  benefit  from 
assessing  high  lees  and  that  they  would 
only  rely  on  the  Government's 
statements,  instead  of  the  inmate's 
contentions  thit  he  or  she  is  imable  to 
pay.  Another  conunenter  contended  that 
the  Unit  Team  is  not  qualified  to  assess 
a  fine  and  that  there  are  no  safeguards 
in  place  to  protect  imnates  bom  abusive 
assessments.  Tne  third  commenter 
recognized  thai  facts  in  the  PSI  could  be 
controverted  ai  the  sentencing  hearing, 
but  argues  that  the  focus  at  tl^t  point  in 
time  is  on  senti  incing,  not  on  cost-of- 
confinement  fa  i  assessment.  He  also 
argues  that  the  PSI  does  not  distinguish 
between  the  jomt  assets  of  two  equally 
culpable  married  oSienders.  leaving 
them  both  opes  to  a  full  assessment 
based  upon  the  full  property  value.  One 
commenter  asUed  what  would  happen  if 
no  findings  of  fnancial  fitness  were 
made  in  the  PSt  or  the  inmate's  assets 
changed  during  incarceration. 

The  decisioE  to  rely  exclusively  upon 
the  findings  nu  de  in  the  PSI  and  during 
sentencing  pro  »edings  was  based  upon 
considerations  of  fairness  and 
administrative  necessity.  Unit  Team 
staff  have  neither  the  time  nor  resource 
information  necessary  to  make 
individual  assessments  of  financial 
fitness  to  pay  the  fee.  Instead,  the  initial 
findings  made  in  the  PSI  and  finalized 
at  the  sentencisg  hearing  provide  a 
reasonable  basis  upon  which  to  evaluate 
the  financial  stSnding  of  the  bmiate. 


Under  existing  fiederal  statutes  and 
the  Sentencing  Guidelines,  an  offender's 
sentence  could,  and  should,  include  a 
fine.  Thus,  every  PSI  contains  an 
assessment  and  recommendation  as  to 
an  offender's  financial  status  and 
resources.  This  assessment,  while 
dependent  upon  state  property  law,  will 
make  distinctions  between  joint  and 
individual  property.  Consequently,  at 
the  sentencing  hearing,  the  offiender  will 
have  an  opportunity  to  dispute  the 
financial  findings  and  put  forth  his  or 
her  own  favorable  evidence  as  to 
income.  Because  federal  statutes  and  the 
Sentencing  Guidelines  make  it  clear  that 
an  ofiiender's  fine  will  depend  upon 
income,  financial  resources,  and 
dependents,  it  is  in  the  offender's  own 
best  interest  to  ensure  that  the  PSI  and 
the  judge's  ultimate  findings  are  as 
complete  as  possible  with  regard  to  his  . 
or  her  financial  status.  Thus,  the  Unit 
Team  will  not  have  to  conduct 
individual  fact-finding,  but  can  make 
simple,  objective  calculations  based 
upon  previously  established  figures. 

Moreover,  imder  the  proposed  rule, 
additional  review  is  provided  through 
the  Bureau  of  Prisons'  Administrative 
Remedy  Process  so  that  the  inmate  can 
demonstrate  his  or  her  inability  to  pay 
the  fee.  Two  commentera  were  critical 
of  the  Bureau's  remedy  process,  one 
individual  commenting  that  the  remedy 
procedures  are  only  a  "rubbecstamp" 
process  meant  to  delay  an  inmate's 
acceAs  to  the  courts.  He  also  contended 
that  the  waiver  under  §  505.2(f)  will 
only  be  granted  to  informants.  Despite 
this  cynicism,  the  Biireau's  three-tiered 
administrative  remedy  process  ensures 
that  decisionmaking  and  review  are 
made  at  three  impartial  administrative . 
levels  and  promotes  the  efficient  and 
non-adversarial  resolution  of  inmate 
grievances. 

Another  disagreement  with  the 
proposed  rule  was  with  regard  to  the 
management  <A  the  fees  under  the 
Inmate  Financial  Responsibifity 
Program  (IFRP),  28  CFR  part  545, 
subpart  B.  Two  commeifters  felt  the 
IFRP  was  manipulative,  forcing  inmates 
to  either  choose  to  participate  or  lose 
higher-paying  jobs  in  UNICOR  or  other 
institutional  privileges.  One  commenter 
felt  that  the  fee  assessments  would  force 
more  inmates  to  work  in  UNICOR 
factories.  Nevertheless,  the  use  of  this 
program  to  manage  the  fee  assessments 
is  efficient  and  sound.  The  program  is 
currently  being  used  to  help  inmates 
coordinate  the  payment  of  their 
financial  obligations  in  light  of  each 
inmate's  institutional  program  and  job 
assignments.  Logically,  the  fee 
assessment  will  merely  become  another 
financial  oblation  to  be  considered  in 


making  these  payments.  Likewise,  the 
IFRP  has  been  upheld  in  the  federal 
courts  as  a  reasonable  means  of  helping 
inmates  meet  legitimate  financial 
obligations.  See,  e.g..  Domtan  v. 
Thomburgh,  955  F.2d  57  (D.C.  Cir. 
1992):  James  v.  Quinlan,  866  F.2d  627 
(3d  Cir.),  cert,  denied.  493  U.S.  870 
(1989). 

Another  commenter  queried  whether 
a  failure  to  pay  the  fee  prior  to  release 
would  result  in  a  longer  prison  term  or 
«  Bureau  of  Prisons'  Uen  upon  an 
inmate's  property.  As  mentioned  earlier, 
the  fee  assessment  is  neither  punitive 
nor  part  of  an  inmate's  sentence.  Thus, 
a  failure  to  pay  off  the  assessment  prior 
to  release  will  not  lengthen  an  inmate's 
original  imprisonment  term.  As 
proposed,  unpaid  amounts  were  to  be 
referred  to  the  appropriate  United  States 
Attorney's  Office.  This  procedure  is  part 
of  the  Federal  Claims  Collection 
Standards.  In  order  to  emphasize  that 
any  referral  of  an  unpaid  amount  is  to 
be  handled  in  the  same  manner  as  other 
unpaid  claims  to  the  Federal 
govemment,'the  Biu^au  has  revised 
§  505.9  to  specify  that  any  unpaid 
amount  will  be  referred  in  accordance 
with  Federal  Claims  Collection 
Standards  (4  CFR  Chapter  II). 

One  commenter  objected  to  the 
Department's  April  5, 1994  proposed 
rule,  stating  that  it  was  a  draconian  rule 
imposing  an  additional  "pimishment 
fine"  on  the  inmate,  that  it  would 
punish  the  inmate's  spouse  and 
children  through  the  threat  of  poverty 
and  dependence  upon  welfare,  and  that 
it  would  prevent  the  inmate  from 
regaining  financial  stability  upon 
release  from  prison.  As  noted  in  the 
Department's  final  rule  and  also  above 
in  this  document,  the  cost  of 
incarceration  fee  is  not  an  additional 
assessment  to  any  fine  imposed  by  the 
court.  Provisions  in  the  proposed  rule 
intended  to  protect  the  inmate  and  the 
inmate's  dependents  bom  financial 
hardship  have  been  retained  in  this  final 
rule.  These  protections  include  use  of 
the  Department  of  Health  and  Human 
Services  annual  poverty  guidelines  for 
the  purpose  of  assessment,  reduction  or 
waiver  of  the  fee  in  instances  where  the 
inmate  establishes  that  he  or  she  is  not 
able  and,  even  with  the  use  of  a 
reasonable  installment  schedule,  is  not 
likely  to  pay  all  or  part  of  the  fee,  or  that 
imposition  of  the  fee  would  unduly 
burden  the  inmate's  dependents. 

This  same  commenter  also  objected  to 
the  requirement  that  the  fee  is  due  and 
payable  fifteen  days  after  notice  and 
may  also  be  subject  to  interest  charges. 
The  commenter  stated  that  there  was  no 
information  on  how  the  late  payment 
"fine"  will  be  determined.  The 


commenter  objected  to  the  prioritization 
of  payment,  claiming  that  it  meant  the 
fee  would  be  paid  before  any  other 
financial  obligations  such  as  child 
support,  federal  or  state  taxes  or  court 
fine.  The  Bureau  believes  that  the 
various  protections  against  the 
imposition  of  a  financial  hardship  in 
assessing  the  fee  will  ensure  that 
payment  of  the  fee  is  not  unreasonable. 
The  Bureau's  Inmate  Financial 
Responsibility  Program  aheady  provides 
for  payment  in  full  or  for  payment  by 
installment  of  inmate  financial 
obligations.  The  regulations  for  payment 
of  the  cost  of  incarceration  fee  merely 
defer  to  these  procedures.  The  cost  of 
incarceration  fee  is  to  be  included  under 
the  category  of  "  other  federal 
government  obligations",  and  shall  be 
paid  before  other  financial  obligations 
in  that  same  category.  Under  the  priority 
order  for  payment  contained  in  28  CFR 
545.11(a),  payment  of  the  cost  of 
incarceration  fee  is  made  after  (not 
before,  as  assumed  by  the  commenter) 
State  or  local  court  obligations  such  as 
child  support,  court  fines,  and  state 
taxes. 

This  commenter  disagreed  with  the 
stated  aim  of  both  proposed  rules  as 
being  intended  to  ensiue  the  continued 
efficient  operation  of  Federal 
correctional  institutions,  including  the 
provision  of  programs  to  help  inmates 
better  themselves.  The  commenter 
stated  that  there  was  no  indication  as  to 
what  this  meant  nor  was  there  a  system 
to  audit  the  use  of  the  funds  collected. 
By  statute,  the  funds  collected  in 
accordance  with  these  regulations  shall 
be  deposited  as  offsetting  collections  to 
the  appropriate  Federal  Prison  System, 
"Salaries  and  expenses,"  and  shall  be 
available,  inter  alia,  to  enhance  alcohol 
and  drug  abuse  prevention  programs. 
.  106  Stat.  1842  (18  U.S.C.  4001  note).  As 
budgetary  expenditures,  these  funds  are 
subject  to  the  same  audit  systems  as  the 
rest  of  the  Bureau's  budget. 

In  issuing  these  final  regulations 
separately  from  the  Department's 
provisions,  the  Bureau  has  editorially 
revised  the  provisions  in  order  to  make 
better  organizational  use  of  section 
headings. 

List  of  Subjects  in  28  CFR  Part  505 

Penalties,  Prisoners. 
Kathleen  M.  Hawk, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  505  is 
added  to  subchapter  A,  Chapter  V  of 


title  28  of  the  Code  of  Federal 
Regulations  as  follows. 

SUBCHAPTER  A-GENERAL 
MANAGEMENT  AND  ADMINISTRATION 

PART  505— COSTS  OF 
INCARCERATION  FEE 

OCC4 

505  1    Purpose  and  scope. 

505.2  Fee  assessment — annual 
determination  of  average  cost  of 
incarceration. 

505.3  Calculation  of  assessment  by  unit 
staff. 

505  4    Inmates  exempted  from  fee 

assessment. 
505.5    Inmates  subject  to  prorated  fee 

assessment. 
505  6    Waiver  of  fee  by  Warden. 
505  7    Procedures  for  payment 

505.8  Procedures  for  appeal 

505.9  Procedures  for  final  disposition 
Authority:  5  U  S  C.  301. 18  U.S.C.  3621 

3622,  3624.  4001,  4042.  4081.  4082  (Repealed 
in  part  as  to  offenses  committed  on  or  after 
November  1, 1987),  5006-5024  (Repealed 
October  12,  1984  as  to  offenses  committed 
after  that  date),  5039;  31  U.S  C.  3717.  Pub  L 
102-395, 106  Stat  1842  (18  U  S.C.  4001 
note);  28  CFR  0.95-0.99 

f  505.1    Purpose  and  scope. 

This  part  establishes  procedures  for 
the  assessment  and  collection  of  a  fee  to 
cover  the  cost  of  incarceration  The 
provisions  of  this  part  apply  to  any 
person  who  is  convicted  ina  United 
States  District  Coiul  and  committed  to 
the  custody  of  the  Attorney  General,  and 
who  begins  service  of  sentence  on  or 
after  January  1, 1995.  For  purposes  of 
this  part,  revocation  of  parole  or 
supervised  release  shall  be  treated  as  a 
separate  period  of  incarceration  for 
which  a  fee  may  be  imposed. 

§505.2    Fee  assessment— ennual 
detemtination  of  average  cost  of 
incarceration. 

(a)  The  Attorney  General  is  required 
to  collect  and  establish  a  fee  to  cover  the 
cest  of  confinement  which  is  equivalent 
to  the  average  cost  of  one  year  of 
incarceration.  See  28  CFR  0.96c. 

(1)  For  the  fiscal  year  1995,  the  fee  to 
cover  the  cost  of  incarceration  shall  be 
$21,352.  This  figure  represents  the 
average  cost  to  the  Bureau  of  Prisons  of 
confining  an  inmate  for  one  year. 

(2)  The  fee  is  calculated  by  dividing 
the  number  representing  the  obligation 
encountered  in  Bureau  of  Prisons 
facilities  (excluding  activation  costs)  by 
the  number  of  inmate-days  incurred  for 
preceding  fiscal  year,  and  by  then 
multiplying  the  quotient  by  365.  See  28 
CFR  0.96c. 

(b)  The  Director  of  the  Bureau  of 
Prisons  shall  review  the  amount  of  the 
fee  not  less  than  annually  to  determine 
the  cost  of  incarceration,  llie  new  figure 
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shall  be  publi^rad  as4  notioe  in  the 
Federal  Register. 


§505.3 
staff. 


Calculation  «if  assassment  by  gift 


Bureau  of  Prisons  Unit  Team  staff 
shall  be  responsible  for  computing  the 
amount  of  the  fee  to  be  paid  by  each 
inmate. 

(a)  Unit  Team  staff  shall  rely 
exclusively  on  the  information 
contained  in  the  Presentence 
Investigation  Report  and  findings  and 
orders  of  the  sentencing  court  in  order 
to  determine  the  extent  of  an  inmate's 
assets,  liabilities  and  dependents. 

(b)  The  fee  shall  be  assessed  in 
accordance  with  the  followii^  fonnula: 
If  an  inmate's  assets  are  equal  to  or  less 
than  the  poverty  level,  as  established  by 
the  United  States  Department  of  Heakh 
and  Human  Services  and  publisbed 
aniniaiUy  in  the  Federal  Regisler,  no  fee 
is  tu  be  imposed.  If  an  inmate's  assets 
are  above  the  poverty  level,  Unit  Team 
stafl'  shall  impose  a  fee  equal  to  &e 
inmate's  assets  above  tlw  poverty  level 
up  to  the  average  cost  to  the  Bureau  of 
Prisons  of  confining  an  inmate  for  one 
year. 


iWSA 


A  fee  otherwtj  b  required  by  this  part 
may  not  be  colle  :ted  from  m  inmate 
with  respect  to  ■«  'horn  a  fine  was 
imposed  or  waiv  ?d  by  a  United  States 
District  Court  pt  rsuant  to  section  5E1.2 
(f)  and  (i)  of  the  Jnited  States 
Sentencing  Guioelines  or  any  successor 
provisions.         j 

S505.5  kmiateslutoiectlopKiiatedfM 
assasanMAt 

For  any  inmati  comnritted  to  die 
custody  of  the  Attorney  General  for  a 
period  of  less  thin  334  days  (including 
pretrial  custody  time),  the  maximum  fee 
to  be  imposed  shall  befXHnputed  by 
prorating  on  a  m  inthly  basis  the  average 
cost  for  one  year  of'ccmfinemmt 

§505^   Waiver  o|  fee  by  WaidaiL 

The  Warden  niay  reduce  or  waive  "(he 
fee  if  the  person  under 'Coni^sement 
establishes  that:  I 

(a)  He  or  she  it  not  aWe  and,  even 
with  the  use  of  wreasonable  installment 
schedule,  is  not  nicely  to  become  sMe  to 
pay  all  or  part  o^the  fee,  or 

(b)  Imposition  lof  a  fee  would  unduly 
burden  iW  defendant's  dependents. 


S5(i5.7  PfoceQUfesiorpaynMnt, 

Fees  imposed  pursuant  to  this  part  are 
due  and  payable  15  days  afier  notice  of 
the  Unit  Team  actions.  Fees  shaD  be 
included  in  the  hunate  Financial 
Responsibility  Program  under  &e 
category  "other  federal  govemmenl 
obligatibns",  and  shall  be  paid  before 
other  financial  obligatioos  included  in 
that  same  category.  Fees  not  paid  within 
15  days  may  result  in  interest  charges. 

§  505.8    Pfocedufes  for  appeal 

An  inmate  may  appeal  the  Warden's 
decision  not  to  grant  a  waiver  or  tlie 
Unit  Team's  calculation  through  the 
Administrative  Remedy  Procedure  (see 
part  542  of  this  chapterj  and  may  submit 
information  to  demonstrate  sidistantial 
hardship. 

§506.9   Proce^Miw  fof  flwai  diapoaWen. 
Before  the  inmate  completes  his  or 
her  sentence,  Unit  Team  staff  shall 
review  the  status  of  the  inrnate^^  fee  and 
any  unpaid  amount  will  be  referred  for 
collection  in  accordance  with  Federal 
Claims  Collection  Standanls  14  CFR 
Chapter  IT). 

|FR  Doc.  94^30775  Filed  12-44-94;  a:«San4 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
AOMMiSTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRCh9pt»r1 

[Federal  Acquisition  Circular  90-24] 

Federal  Acquisition  Regulation; 
Introduction  of  Miscellaneous 
Amendments 

AGENCIES:  Department  of  Defense  (DOD). 
General  Semces  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Summ  iry  of  interim  rules  and 
technical  com  ctions. 


SUMMARY:  This  document  introduces  the 
documents,  set  forth  below,  which 
comprise  Fedoral  Acquisition  Circular 
(FAC)  90-24.  The  Department  of 
Defense,  General  Services 
Administratioii  and  National 
Aeronautics  aed  Space  Administration 
are  issuing  FAC  90-24  pursuant  to  the 
Federal  Acqui$ition  Streamlining  Act  of 
1994  (the  Act),  These  Federal 
Acquisition  R(  gulation  (FAR)  revisions 
are  implement  sd  in  the  following 
subject  areas: 


Item 


Sut)|ect 


Repeal  of  Requirement  for  Secretarial/Agepcy 

Regarding  Use  of  Cost  Type  or  Incentive 
Micro-Purctiase  Procedures  


Head  Determinations 
Oontracts. 


EFFECTIVE  DATES:  FAC  90-24  is  effective 
December  15.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4041 .  GS 
Building,  Washington.  DC  20405.  (202) 
501—4755.  For  specific  information 
contact  the  team  leader  whose  name 
appears  in  relation  to  each  FAR  case  or 
subject  area  (see  table  under  SUMMARY). 
Please  cite  FAC  90-24  and  applicable 
FAR  case  number(s). 
SUPPLEMENTARY  INFORMATION:  Federal 
Acqiiisition  Circular  90-24  amends  the 
Federal  Acquisition  Regulation  (FAR)  as 
specified  below: 

Item  I — Repeal  of  Requirement  for 
Secretarial/Agency  Head 
Determinations  Regarding  Use  of  Cost 
Type  or  Incentive  Contracts  (FAR  Case 
94-700) 

This  interim  rule  deletes  the 
requirement  for  a  "determination  and 
findings"  before  using  a  cost  type  or 
incentive  contract  and  to  delete 
references  to  10  U.S.C.  2301. 

Item  n — Micro-Purchase  Procedures 
(FAR  Case  94-771) 

This  interim  rule  implements  the  new 
micro-purchase  requirements  of  the  Act. 

Dated:  December  8. 1994 
Edward  Loeb, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of  1 994 

Federal  Acquisition  Circular 

Number  90-24 

Federal  Acquisition  Circular  (FAC) 
90-24  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 


Administrator  of  General  Services,  and 
the  Administri  tor  for  the  National 
Aeronautics  ai  id  Space  Administration. 

othei  wise  specified,  all 

i  ;ition  Regulation  (FAR) 
dire  :tive  material  contained 
s  effective  December  15. 


Unless 
Federal  Acqu 
and  other 
in  FAC  90-24 
1994 


Dated:  Decein|>er  8. 1994 

Ida  M  Ustad 

Associate  Admi  iistrator  for  Acquisition 
Policy.  GSA 

Dated 
Colonel  Roland 


Decern  )ef 


8, 1994. 
\  Hassebrock. 
Deputy  Director  Defense  Procurement.  DOD 
8.  1994. 


Decern  >er 


Dated 
DeidreA  Lee, 
Associate  Adm 
NASA 


IFRDoc. 
am)    - 
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FAR  case 


94-700 
94-771 


Team  leader 


Melissa  Rider. 
Diana  Maykowskyj. 


ifistratorfor  Procurement. 
94-30403  Filed  12-13-94,  10:43 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  7. 11, 16,  and  19  ^ 

[FAC  90-24;  PAR  Case  94-700;  Item  I] 
RIN  0000-AQ25 

Federal  Acquisition  Regulation;  Repeal 
of  Requirement  for  Secretarial/Agency 
Head  Determinations  Regarding  Use  of 
Cost  Type  or  Incentive  Contracts 

AGENCIES:  Department  of  IDefense  (DOD). 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

comment. 

SUMMARY:  This  interim  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994  to  delete  the 
requirement  for  a  "determination  and 
Rndings"  before  using  a  cost  type  or 
incentive  contract  and  to  delete 
references  to  10  U  S.C.  2301.  This 
regulatory'  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993. 
DATES:  Effective  Date:  December  15, 
1994. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
February  13, 1995  to  be  considered  in 
the  formulation  of  a  Hnal  rule. 
ADDRESSES:  Interested  parties  shoula 
submit  wTitten  comments  to:  General 
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Servjces  Administration,  FAR 

Secretanat  (VRS),  18th  &  FStreets»  NW, 

Room  4037,  Attn.  Ms.  Beverfy  Fayson, 

Washington,  DC  20405. 

Please  cite  FAC  90-24.  FAR  case  94-700 

in  all  correspondence  related  to  tliis 

case 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Melissa  Rider,  Contract  Award  Team 
Leader  at  (703)  614-1634  in  refezence 
to  this  FAR  case  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037.  GS  Building, 
Washington.  DC  20405  (202)  501-4755 
Please  cite  FAC  90-24,  FAR  case  94- 
"00 

SUPPtEMENTARY  INFOMlATKM: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994  (the  Act),  Pub.  L.  103-355. 
provides  authorities  that  streamline  tl^ 
acquisition  process  and  minimize 
burdensome  Government-unique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 
result  of  the  Act's  implementation 
include  changes  in  the  areas  of 
Commercial  Item  Acquisition, 
Simplified  Acquisition  Procedures,  the 
Trudi  in  Negotiations  Act,  and 
introduction  of  the  Federal  Acquisition 
Computer  Network. 

This  notice  announces  proposed  FAR 
revisions  developed  under  FAR  case 
94-700.  Repeal  of  Requirement  for 
Secretarial/  Agency  Head 
Determinations  Regarding  Use  of  Cost    ' 
Type  or  Incentive  Contracts.  Sections 
1021  and  1071  repealed  the  requirement 
for  a  determination  regarding  use  of  a 
cost  type  or  incentive  contract. 
Therefore,  the  FAR  at  16.301-3, 16.403, 
16  403-1,  and  16  403-2  has  been 
amended  to  delete  the  requirement. 
Section  1501  repealed  Section  2301  of 
Title  10,  United  States  Code.  The 
references  to  10  U  S.C.  2301  at  FAR 
7  102, 11  002  and  19.000  have  been 
deleted 

The  FAR  Council  is  interested  in  an 
exchange  of  ideas  and  opinions  with 
respert  to  the  regulatory 
implementation  of  the  Act  For  that 
reason,  the  FAR  Cbuncil  is  conducting 
a  series  of  public  meetings  However, 
the  FAR  Council  has  not  scheduled  a 
public  meeting  on  this  rule  (FAR  case 
94-700)  because  of  the  clarity  and  non- 
cxmtroversial  nature  of  the  rule  If  the 
public  believes  such  a  meeting  is 
needed  with  respect  to  this  rule,  a  letter 
requesting  a  public  meeting  and 
outlining  the  nature  of  the  requested 
meeting  shall  be  submitted  to  and 
received  by  the  FAR  Secretariat  (see 
ADDRESSES  caption,  above)  on  or  before 
January  17, 1995  The  FAR  Council  will 


consider  such  requests  in  determining 
whether  a  public  meeting  on  this  rule 
should  be  scheduled. 

B.  Regulatory  FlexibiKly  Act 

This  uMerim  luk  is  not  eaq>ected  to 
have  significant  econrnnic  impact  on  a 
substantial  number  of  anal)  entities 
widiin  the  meaning  of  the  Regulatwy 
Flexibility  Act.  5  U.S.C  601,  et  seq. 
because  it  affects  internal  operating 
procedures  of  the  Federal  Government. 
An  hiitial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
Subparts  will  also  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  cite  5  U.S.C  601.  et  seq.  (FAC  90- 
24.  FAR  case  94-700)  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
informadon  collection  requirements,  or 
collection  of  infonnation  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq. 

0.  Detennination  To  Issue  an  Interim 
Rule 

A  detmnination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(IX>D).  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA^at,  pursuant 
to  41  U.S.C.  418b,  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  public  comment.  The 
Federal  Acquisition  Streamling  Act 
provided  that  sections  1021. 1071.  and 
1501  are  effective  upon  enactment. 
However,  public  comments  received  in 
response  to  this  interim  rule  will  be 
considered  in  formulating  the  final  rule. 
This  rule  is  necessary  to  implement 
Sections  1021  and  1071  of  the  Federal 
Acquisition  Streandining  Act  of  1994 
(Pub.  L  103-355)  which  repealed  the 
requirement  for  a  determination 
regarding  use  of  a  cost  type  or  incentive 
contract. 

List  of  Subfects  in  4«  CFR  Parts  7, 11, 
16,  and  19 

Government  procurement. 


Dated:  Opcember  a,  1994. 
Edward  Loeb. 

Deputy  Project  Manager  for  the 
Implementation  of  the  Fedeml  Actfiiisitiom 
Streamlining  Act  of  1994. 

Therefore.  48  CFR  Parte  7. 11, 16.  and 
19  are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  7. 11, 16,  and  Id  coolinues  to  lead 
as  follows: 

Audiorily:  40  U.S.C.  486(c);.10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  7— ACQUISITION  PLANNmQ 
7.102   [Amemto^ 

2.  Section  7  102  is  amended  by 
removing  from  the  second  parenthetical 
"10  U.S.C.  2301(a)(5)  and" 


PART  It— ACOmsmON  AND 
DISTRIBUTION  OF  COMMERCIAL 
PRODUCTS 

11.002    Policy. 

3.  Section  11.002  is  amended  by 
removing  the  last  sentence. 

PART  16— TYPES  OF  CONTRACTS 

16.S01-3    [Amended] 

4.  Section  16.301-3  is  amended  by 
removing  from  the  end  of  paragraph  (b) 
"and"  and  inserting  it  at  the  end  of 
paragraph  (a);  by  removing  the 
semicolon  from  the  rad  of  paragraph  (b) 
and  inserting  a  period  in  its  place;  and 
by  removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as  (c). 

16.403    (Amended] 

5.  Section  16.403  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as  (c). 

16.403-1  and  16.403-2    [Amended] 

6.  Sections  16.403-1  and  16.403-2  are 
both  amended  at  the  end  of  para^ph 
(c)(1)  by  adding  the  word  "and"  after 
the  semicolon;  at  the  end  of  paragraph 
(c)(2)  by  removing  ";  and"  and  inserting 
a  period;  and  by  removing  paragraph 
(c)(3). 

PART  19-SMAU.  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

19.000    (Amended] 

7.  Section  19.000  is  amended  in  die 
introductory  text  of  paragraph  (a)  by 
removing  die  parenthetical  "(10  U.S.C 

2301.  et  seq.)  '  and  inserUng  "(10  U.S.C 

2302.  et  seq.)". 

(FR  Doc.  94-30604  Filed  12-13.-94;  10:44 

am] 

BHJJNG  COOE  M2»-S4-P 


64786    Federal  Register  /  Vol.  59.  No.  240  /  Thu 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1. 3. 4. 13  and  25 

[FAC  90-24.  FAR  Cas*  94-771,  Itmn  11] 
RIN  9000-AG26 

Federal  Acquisition  Regulation:  Micro- 
Purchase  Procedures 

AGENCIES:  Department  of  Defense  (DOD). 

(.eneral  Services  Administration  (GSA). 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

lommeht. 


UMI 


summary:  The  Department  of  Defense, 
r.eneral  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  have  agreed  to  an 
intenm  rule  to  implement  the  new 
micro-purchase  requirements  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994  (the  Act).  This  regulatory  action 
was  not  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
f  irder  12866.  dated  September  30.  1993. 
DATES:  Effective  Date:  December  15. 
1994 

'  omment  Date.  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
February  13,  1995  to  be  considered  m 
*he  formulation  of  a  final  rule 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to  General 
Services  Administration,  FAR 
Secretariat  -VRS).  18th  &  F  Streets.  NW 
Room  4035,  Attn:  Ms  Beverly  Fayson. 
Washington.  DC  20405. 
Please  cite  FAC  90-24,  FAR  case  94-771 
in  all  correspondence  related  to  this 
»ase. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Diana  Maykovvskyj,  the  team  leader  of 
the  Simpliried  Acquisition  Procedures. 
PACNF.T  Team,  at  (703)  274-6307  in 
rtferem  e  to  this  FAR  case.  For  general 
information,  rontact  the  FAR 
Secretariat,  Room  4037,  GS  Building. 
Washington.  DC  20405  (202)  501-4755. 
Please  c  ite  FAC  90-24.  FAR  case  94- 

771 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Act.  Pub.  L  103-355.  provides 
the  authonty  to  streamline  the 
acquisition  process  and  minimize 
burdensome  requirements  unique  to  the 
Federal  Government.  Major  changes  that 
tan  be  expected  in  the  acquisition 
process  as  a  result  of  the  Act's 
implementation  include  changes  in  the 
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areas  of  Comma  cial  Item  Acquisition, 
Simplified  Acqi  isition  Procedures,  the 
Truth  in  Negotii  ticns  Act.  and 
introduction  of  1  le  Federal  Acquisition 
Computer  Netw^  irk  (FACNET). 

This  notice  ar  nounces  FAR  revisions 
developed  unde  •  FAR  case  94-771.  This 
interim  rule  imj  lements  the  micro- 
purchase  requirt  ments  of  Pub.  L.  103- 
355.  The  term  "i  raicro-purchase"  is 
coined  and  defii  ed  by  Pub.  L.  103-355 
Pub.  L.  103-355  establishes  the  micro- 
purchase  thrcshi  )ld  at  $2,500  and 
exempts  purchai  ;es  not  exceeding  the 
micro-purchase  hreshold  from  the  Buy 
American  Act  ai  d  certain  small 
business  require  nents.  It  is  noted  that 
construction  rec  jirements  are  limited  to 
$2,000  under  thi   FAR  13.101  definition 
for  micro-purchi  se  to  accommodate  the 
Davis-Bacon  Aci  requirements  under 
Subpart  22.4.  F/  R  13.105(a)  has  been 
amended  to  exei  ipt  micro-purchases 
from  the  require  nent  for  small  business 
set-asides.  A  mo  "e  extensive  revision  to 
13.105  will  be  ir  eluded  in 
implementation  of  the  full  requirements 
of  Pub.  L.  103-3  >5  pertaining  to 
acquisitions  not  exceeding  the 
simplified  acquisition  threshold.  For 
micro-purchases ,  Pub.  L.  103-355 
requires  compet  tion  only  if  prices  are 
not  considered  r  sasonable.  This  rule 
provides  for  exp  uided  use  of  the 
governmentwid*  commercial  purchase 
card  to  take  max  imum  advantage  of  the 
micro-purchase  luthority  provided  in 
Pub.  L.  103-355  by  delegating  the 
authority,  to  the  maximum  extent 
practicable,  to  ii  dividuals  in  the  offices 
that  will  be  usin  ;  the  supplies  or 
services  to  be  pu  rchased.  Your  attention 
is  directed  to  thi  rprovisions  at  FAR 
13.601(d)  which  indicates  that  such 
individuals  are  ( onsidered  "contracting 
officers"  within  he  meaning  of  FAR 
2  101  The  indiv  duals,  generally  non- 
acquisition  persi  tnnel,  may  be 
appointed  undei  delegations  of 
procurement  aul  lority  in  accordance 
with  agency  pro  :edures. 

The  FAR  Coui  cil  is  interested  in  an 
exchange  of  idee  s  and  opinions  with 
respect  to  the  re  ulatory 
implementation  af  the  Act.  For  that 
reason,  the  FAR  Council  is  conducting 
a  series  of  publii  meetings.  However, 
the  FAR  Counci  has  not  scheduled  a 
public  meeting  <  n  this  rule  (FAR  case 
94-771)  because  of  the  clarifying  and 
non-controversii  1  nature  of  the  rule.  If 
the  public  beliei  es  such  a  meeting  is 
needed  with  res  )ect  to  this  rule,  a  letter 
requesting  a  pul  lie  meeting  and 
outlining  the  nal  ure  of  the  requested 
meeting  shall  be  submitted  to  and 
received  by  the  'AR  Secretariat  (see 
ADDRESSES  capt  on,  above)  on  or  before 
January  17. 199!  .  The  FAR  Council  will 


consider  such  requests  in  determining 
whether  a  public  meeting  on  this  rule 
should  be  scheduled. 

B.  Regulatory  Flexibility  Act 

The  changes  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq..  because  it 
implements  the  portion  of  the  Act 
which  eliminates  the  small  business 
setaside  for  purchases  not  exceeding  the 
micro-purchase  threshold  However,  full 
implementation  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
will  require  that  all  actions  exceeding 
the  micro-purchase  threshold  but  not 
exceeding  the  simplified  acquisition 
threshold,  $100,000,  be  set  aside  for 
small  businesses.  This  will  be  an 
increase  from  the  current  requirement 
that  all  acquisitions  less  than  $25,000  be 
set  aside  for  small  businesses.  An  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
has  been  prepared  and  will  be  provided 
to  the  Chief  Counsel  for  Advocacy  for 
the  Small  Business  Administration.  A 
copy  of  the  IRFA  may  be  obtained  from 
the  FAR  Secretariat.  Comments  are 
invited.  Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C 
601.  et  seq.  (FAR  Case  94-771),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA).  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  compelling 
reasons  exist  to  promulgate  this  interim 
rule  without  prior  opportunity  for 
public  comment.  This  action  is 
necessary  because  the  Federal 
Acquisition  Streamlining  Act  of  1994 
requires  implementation  of  the  micro- 
purchase  portion  of  the  Act  within  60 
days  of  enactment.  However,  pursuant 
to  Public  Law  98-577  and  FAR  1.501, 
public  comments  received  in  response 
to  this  interim  rule  will  be  considered 
in  the  formation  of  the  final  rule. 


List  of  Subjects  in  48  can  Parts  1, 3. 4. 
13  and  25 

Government  procurement. 
Dated;  Decembers,  1994. 
EdwardlMb, 

Deputy  Pm/ect  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of  1994. 

Therefore.  48  CFR  Parts  1,  3, 4. 13  and 
25  are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  1.  3. 4, 13  and  25  continues  to  t«ad 
as  follows: 

AudMiity:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Section  1.603-3  is  revised  to  read 
as  follows: 

1.603-3   Appomtmant 

Contracting  officers  whose  authority 
will  be  limited  to  micro-purchases  (see 
subpart  13.6)  shall  be  appointed  in 
writing  in  accordance  with  agency 
procedures.  Other  contracting  officers 
shall  be  appointed  in  writing  on  a 
"Certificate  of  Appointment",  SF 1402. 
which  shall  state  any  limitation  on  the 
scope  of  authority  to  be  exercised,  other 
than  limitations  contained  in  applicable 
law  or  regulation.  Appointing  officials 
shall  maintain  files  containing  copies  of 
all  Certificates  of  Appointment  that 
have  not  been  terminated. 

PART  ^-IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.  Section  3.104-4  is  amended  by 
adding  paragraph  (h)(5)  to  read  as 
follows: 

3.104-4    Definitions. 

•  •        »       •       • 

(h)*  •  • 

(5)  For  purposes  of  3.1G4-4(h}  the 
term  procurement  official  does  not 
include  contracting  officers  if  their 
contracting  authority  is  limited  to  the 
micro-purchase  threshold  (see  13.101) 
and  the  head  of  the  contracting  activity 
determines  that  it  is  imlikely  that  the 
individual  will  conduct  acquisitions  in 
a  total  amount  greater  than  $20,000  in 
any  12-month  period. 

•  •       »        •       • 

PART  4-ADMINISTRATIVE  MATTERS 
4J00   [Amended] 

4.  Section  4.800  is  amended  by 
revising  the  reference  "13.106(c)"  to 
•'13.106(b)". 


PART  13-SMALL  PURCHASE  AND 
OTHER  SIMPURED  PURCHASE 
PROCEDURES 

5.  Section  13.101  is  amended  by 
adding  the  following  definitions  in 
alphabetical  order  to  read  as  follows: 

13.101    Definitions. 

•  •        *        •        • 

Govemmentwide  commercial 
purchase  card  means  a  purchase  card, 
similar  in  nature  to  a  commercial  credit 
card,  issued  to  authorized  agency 
officials  for  their  use  in  acquiring 
supphes  and  services. 

^ficro-pu^chase  means  an  acquisition 
of  supplies  or  services  (except 
construction),  the  aggregate  amount  of 
which  does  not  exceed  $2,500.  Micro- 
purchases  for  construction  are  limited  to 
$2,000. 

Micro-purchase  threshold  means 
$2,500. 

•  •        •        ■        • 

6.  Section  13.105  is  amended  by 
revising  paragraph  (a);  in  (d)(3)  by 
removing  "(see  13.106(c))"  and  inserting 
"(see  13.106(b))"  in  its  place,  and  in 
(d)(4)  by  removing  "(see  13.106(b)(4))" 
and  insCTting  "(see  13.106(a)(4))".  The 
revised  text  reads  as  follows: 

13.105   SmaM  buainesa— small  purchase 


(a)  Except  as  provided  in  paragraphs 
(b),  (c).  and  (d)  of  this  section,  each 
acquisition  of  supplies  or  services  that 
has  an  anticipated  dollar  value 
exceeding  $2,500,  but  not  exceeding 
$25,000,  and  is  subject  to  small 
purchase  procedures,  shall  be  reserved 
exclusively  for  small  business  concerns. 
This  shall  be  accomplished  by  using  Ae 
category  of  set-asides  established  by 
Pub.  L.  95-507,  specifically  for  small 
purchases,  identified  as  small 
business — small  purchase  set-asides 
estabUshed  by  Section  15(j)  of  the  Small 
Business  Act  (15  U.S.C.  644(i))  (see  Pub. 
L.  95-507). 


13.106   [Amended! 

6.  Section  13.106  is  amended  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  and  (c)  as 
(a)  and  (b),  respectively. 

13.502    [Amended] 

7.  Section  13.502(c)  is  amended  in  the 
last  sentence  by  removing  "(see 
13.106(c))"  and  inserting  "(see 
13.106(b))"  in  its  place. 

8.  Part  13  is  amended  by  adding 
Subpart  13.6  to  read  as  follows: 

Subpart  13.6— Micro-Puicfaase 


Cat* 

13.601  General.  , 

13.602  Policy. 

13.603  Soliciting  competition,  e\'a1uation  of 
quotes,  and  award. 

Subpart  13.6-Micro-Purchase 
13.601    General. 

(a)  This  subpart  applies  to  purchases 
of  supplies  or  services  (except  for 
construction)  at  or  below  the  micro- 
purchase  threshold.  Micro-purchases  for 
construction  are  limited  to  $2,000. 

(b)  Micro-purchases  may  be  awarded 
using  any  of  the  purchasing  methods 
covered  by  part  13. 

(c)  Agencies  are  encouraged  to  use  the 
govemmentwide  commercial  purchase 
card  and  electronic  purchasing 
t-xihniques.  to  the  maximum  extent 
practicable.  The  govemmentwide 
commercial  purchase  card  may  be  used 
to  purchase  and  pay  for  micro- 
purchases  in  accordance  with  agency 
procedures.  This  is  not  intended  to  limit 
use  of  the  purchase  card  to  micro- 
purchases,  if  otherwise  authorized 
under  agency  procedures. 

(d)  Agency  heads  are  encouraged  to 
delegate  micro-purchase  authority  to 
individuals  who  will  be  using  the 
supplies  or  services  being  purchased 
(see  1.603-3).  Individuals  delegated  this 
authority  are  contracting  officers  within 
the  meaning  of  2.101.  See  3.104-4(h)(5) 
for  procurement  integrity  requirements. 

13.602    PoHcy. 

(a)  Contracting  officers  shall  comply 
with  the  requirements  ^f  part  8, 
Required  Sources  of  Supplies  and 
Services. 

(b)  Micro-purchases  shall  be 
distributed  equitably  among  qualified 
suppliers. 

(cj  Requirements  aggregating  more 
than  the  micro-purchase  threshold  shall 
not  be  broken  down  into  several 
purchases  that  are  less  than  the 
threshold  merely  to  permit  purchase 
under  this  subpart. 

13.603    Soliciting  compMition.  evaluation 
of  quotes,  and  award. 

(a)  Micro-purchases  may  be  awarded 
without  soUciting  competitive 
quotations  if  the  contracting  officer 
determines  that  the'price  is  reasonable. 

(b)  The  administrative  cost  of 
verifying  the  reasonableness  of  the  price 
for  purchases  at  or  below  the  micto- 
purchase  threshold  may  more  than 
offset  potential  savings  from  detecting 
instances  of  overpricing.  Therefore, 
action  to  verify  price  reasonableness 
need  only  be  taken  if^ 

(1)  The  contracting  officer  suspects  or 
has  information  to  indicate  that  the 
price  may  not  be  reasonable  (e.g.. 


/  4M.  ».  4<0  ,246 


'-ompanson  to  the  previous  price  paid 
or  personal  Wiowledge  of^hnmtp^vt 
service);  or 

(2)  Purchasing  a  sn^fdy  «r  senrtoe  for 
which  no  comparable  pricing 
mformaHwi  is  wariily  — aifciMe  ^e^.  < 
supply  or  service  that  is  not  the  same  as. 
or  is  not  similar  io.  other  supplies  or 
serv  ices^ihal  have  recently  been 
nurchased  on  a  comjtetitlve^basisA. 


DeevttAm  t5«  ]!9»4  /  fiales  «b4 


besoIioteM. 

PART2S— F< 

9.  Section  15.1 
follows: 


(MsoaanU  dnnUl 


iN  ACUUKHVION 

*IS  TCTWefl  tO  TBRCr  BS 


25.100    Scope  of  Bubpart 

This  subpart  i  npletnexrtslheBuy 
American  Act  (41  U.S.C.  10)  and 
Executive  Order  10582.  Otcwnfaer  17 


19S4j(a»  Mii«iwiti.ft^ylftste<ai 
supply  contracts  exceeding  the  ^ 
purchase  threshold;  and  (b)  contracts  for 
services  thart  iiivt^ve  the  funilshing  trf 
supplies  when  tiw  supply  9«rtum«f4ie 
contract  exceeds  the  micro-pawtaoe 
threshold. 

(FR15DC.  «4-30e05  Filed  12-W-94;  1D:45     • 
ami 
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DEPARTMENT  OF  ENERGY 

48  CFR  Part  917 
RIN:  1991-AB16 

Acquisition  Regulation;  Interagency 
Agreements 

agency:  Department  of  Energy  (DOE). 
ACTION:  Final  rule. 

summary:  This  action  removes  guidance 
in  the  Department  of  Energy  Acquisition 
Regulation  regarding  interagency 
agreements  found  at  48  CFR  subpart 
917.5.  Elsewhere  in  today's  Federal 
Register  the  Depar^ent  also  is 
withdrawing  a  prdposal  to  amend 
subpart  917.5.  The  decision  to  take 
these  actions  was  made  as  part  of  the 
Department's  efforts  to  reduce  and 
streamline  its  regulations  pur&uant  to 
Executive  Order  12861,  Elimination  of 
One-Half  of  Executive  Branch  Internal 
Regulations,  and  Executive  Order 
12866,  Regulatory  Planning  and  Review. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  on  January  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Langston.  Office  of 
Procurement  and  Assistance 
Management  (HR-521.1),  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  D.C.  20585.  (202) 
586-8247. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Procedural  Requirements 

A.  Regulatory  Review 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  National  Environmental  Policy  Act 

I.  Background 

On  )uly  9.  1993  (58  FR  36918).  the 
Department  of  Energy  4DOE)  published 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register  soliciting  comments  on 
proposed  amendments  to  subpart  917.5 
of  the  Department  of  Energy  Acquisition 
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review  finds  that 
also  can  be  cance 


.Regulation  (OEAS  )  regarding 
inter^ency  agreei  nents.  As  a  result  of 
our  further  TBvievi  in  light  of  ExBcutive 
Order  12861.  Elin  ination  of  One-Half  of 
Executive  Branch  Internal  Regulations 
(58  FR  48255.  Sef  tember  11, 1993).  and 
Executive  Order  1  2966.  Regulatory 
Planning  and  Rev  ew  (58  FR  51735. 
October  4,  1993).  ve  have  decided  lo 
cancel  the  propos  jd  rule  to  revise  «nd 
expand  subpart  9  7.5.  A  notice  to  this 
effect  appears  els(  where  in  today's 
Federal  Register. 

The  decision  th  it  the  earlier  proposed 
expansion  of  subj  art  917.5  was 
unnecessary  resu  ted  in  a  reevaluation 
of  the  existing' rej  illation  as  weD.  Our 

he  existing  reguiation 
ed.  The  matters 
covered  in  subpai  t  917.5  as  •rreU  as  the 
proposed  amendi  lehts  thereto  are 
sufficiently  addre  ssed  in  Office  of 
Management  and  Budget  Circular  A-34 
and  in  internal  D  )E  guidance. 

DOE  did  not  pi  blish  a  notice  of 
proposed  rulema  .ing  on  removal  of 
subpart  917.5.  as  illovved  by  5  U.S.C 
553(a)(2)  (for  a  m  itter  relating  to  agency 
management)  anc  553(b)(A)  (for  rules  of 
agency  organizati  an,  procedure,  or 
practice).  This  su  jpart  is  procedural  in 
nature,  and  its  re  aoval  does  notxaise 
any  substantive  i  sues.  For  this  reason. 
DOE  did  not  reqi  est  public  cunments. 

II.  Procedural  Re  quirements 

A.  Regulatory  Re>  iew 

Today's  regula'  oty 
determined  not 
regulatory  action 
Order  12866.  Re^latory 
Review  (58  FR 
Aocordingly.  to 
subject  to  rev 
Order  by  the  Offifce 
Regulatory  A 


U 


5  735 


drv- 


/lew  un 


if&iL  i. 


B.  Review  Under  the  Reguhtoty 
Flexibility  Act 

As  required  by  th 
Flexibility  Act,  i 


UMI 


action  has  been 
be  a  "significant 
under  Execirtive 
i  Planning  ami 
October -4. 1953). 
's  action  was  not 
der  the  Executive 
of  Information  and 


e  Regulatory 
is  hereby  certified  that 


this  rule  will  not  have  a  significant 
impact  on  small  entities. 

C.  National  Environmental  Policy  Act    ■ 

DOE  has  concluded  that  this  rule  falls 
into  a  class  of  actions  which  would  not 
individually  or  cumulatively  have 
significant  impact  on  the  human 
environment,  as  determined  by  DOE's 
regulations  (10  CFR  Part  1021,  Subpart 
D)  implementing  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.). 
Specifically,  this  rule  is  categorically 
excluded  from  NEPA  review  because, 
today's  amendments  to  the  DEAR  do  not 
change  the  environinental  effect  of  Jhe 
rule  Being  amended  (categorical 
e.xclusion  A5).  Therefore,  this  rule  does 
not  require  an  environmental  impact, 
statement  or  an  environmental 
assessment  pursuemt  to  NEPA. 

List  of  Subjects  in  48  CFR  Part  91 7 

Governmont  procurement. 

Issued  in  Washington.  DC.  on  December  8, 
1994. 

Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble,  Part  91 7  of  Chapter  9  of  Title 
48  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

»UIT917-'SPECIAL  CONTRACTING 
METHODS 

1.  The  authority  citation  for  Part  917 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254:  40  U.S.C. 
486(c). 

[917.5  Removed! 

2.  Subpart  917.5,  Interagency 
Acquisition  Under  the  Economy  Act,  is 
removed. 

|FR  Doc.  94-30746  Filed  12-14-94;  8:45  am) 
filLUNQ  CODE  6450-01-l> 


DEPARTMENT  OF  ENERGY 
48  CFR  Part  917 

RIN1991-AA98  - 

Acquisition  Regulation;  Interagency 
Agreements 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Withdrawal  of  proposed  rule. 


SUMMARY:  DOE  is  hereby  withdrawing  a 
proposal  to  amend  48  CFR  subpart 
917.5,  Interagency  Acquisition  Under 
the  Economy  Act.  Elsewhere  in  today's 
Federal  Register  DOE  also  is  removing 
existing  subpart  917.5  from  the  CFR. 
The  decision  to  take  these  actions  was 
made  as  part  of  DOE's  efforts  to  reduce 
and  streamhne  its  regulations  pursuant 
to  Executive  Order  12861.  Elimination 
of  One-Half  of  Executive  Branch 
Internal  Regulations,  and  Executive 
Order  12866.  Regulatory  Planning  and 
Review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Langston,  Office  of 
Procurement  and  Assistance 
Management  (HR-521.1),  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585,  (202)  586- 
8247 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Public  Comments 

I.  Background 

A  notice  of  proposed  rulemaking  to 
amend  46  CFR  subpart  917.5. 
Interagency  Acquisition  Under  the 
Economy  Act,  was  published  in  the 
Federal  Register  on  July  9,  1993  (58  FR 
36918).  DOE  originally  proposed 
various  amendments  to  the  text  of 
subpart  917.5.  including  providing 
additional  definitions  and  guidance  and 
discussion  of  the  preferred  method  for 
financing.  As  a  result  of  our  further 
review  in  light  of  Executive  Order 
12861.  Elimination  of  One-Half  of 
Executive  Branch  Internal  Regulations 
(58  FR  48255,  September  11.  1993),  and 
Executive  Order  12866,  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993),  we  have  decided  to 
cancel  the  proposed  rule  to  revise  and 
expand  subpart  917.5. 

The  decision  that  the  proposed 
expansion  of  subpart  917.5  was 
unnecessary'  resulted  in  a  reevaluation 
of  the  existing  regulation  as  well.  Our 
review  finds  that  the  existing  regulation 
also  can  be  canceled.  Thus,  a  notice 
appears  elsewhere  in  todays  Federal 
Register  deleting  all  of  subpart  917.5. 


Interagency  Acquisition  Under  the 
Economy  Act. 

The  matters  covered  in  subpart  917  5 
as  well  as  the  proposed  amendments 
thereto  are  sufficiently  addressed  in 
Office  of  Management  and  Budget 
(OMB)  Circular  A-34  and  in  internal 
DOE  guidance. 

n.  Public  Comments 

DOE  thanks  those  persons  who 
provided  comments  on  the  proposed 
rulemaking.  A  full  discussion  of  those 
comments  is  not  included  here  since  the 
decision  has  been  made  to  withdraw  the 
proposed  revisions  to  the  Department  of 
Energy  Acquisition  Regulation.  Revision 
of  internal  DOE  Order  1270  1.  Funds- 
Out  Interagency  Agreements,  is  under 
consideration  and  the  suggestions  made 
in  the  public  comments  will  be 
considered  when  that  directive  is  next 
updated. 

List  of  Subjects  in  Title  48  CFR  Part  917 

Government  procurement. 

Issued  in  Wa.shingion,  DC,  on  DeremberS 
1994. 

Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management 

(FR  Doc.  94-30747  Filed  12-14-94; 845  ami 
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Part  IX 


1^1   ^ 


Department  of  the 


Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Species; 
Alabama  Sturgeon;  Proposed  Rule 


i      £ 
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DEPARTMENT  OF  THE  INTERIOR 

FWi  and  Wildlife  Swvice 

50CFRPart17 
RIN  1018-AB7S 

Endang«rMl  and  Thraatanad  Wiidllfa 
and  Plants;  Withdrmvai  of  Proposad 
Rula  for  Endangarad  Status  and 
Critical  Hat>itat  for  the  Alabama 
Sturgeon 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  withdraws  the 
proposed  rule  to  determine  endangered 
status  and  critical  habitat  for  the 
Alabama  sturgeon  {Scaphirhynchus 
suttkusi)  under  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  This 
sturgeon  is  endemic  to,  and  was  once 
widespread  in,  the  Mobile  River  system 
in  Alabama  and  Mississippi.  It  has 
signiHcantly  declined  in  both 
population  size  and  range  during  the 
past  century  The  fish  was  last  knovtm 
to  exist  in  only  a  short,  free-flowing 
reach  of  the  Alabama  River  downstream 
of  Claiborne  Lock  ajid  Dam  in  Clarke 
and  Monroe  Counties,  Alabama:  it  may 
still  exist  in  some  other  portions  of  its 
historical  range.  The  primary  factors 
that  have  likely  contributed  to  the 
sturgeon's  decline  include  dams,  the 
development  of  the  rivers  for 
navigation,  altered  river  flows,  gravel- 
mining  operations,  general  habitat 
degradation  from  land  use  practices, 
and,  perhaps,  overfishing  (particularly 
at  the  turn  of  the  century).  The  Service 
finds  there  to  be  insufficient 
information  to  justify  listing  a  species 
that  may  no  longer  exist. 
ADDRESSES:  For  the  first  6  months 
following  the  publication  of  this  notice, 
the  complete  administrative  file  for  the 
action  will  be  available  for  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Asheville  Field  Office,  330 
Ridgefield  Court,  Asheville.  North 
Carolina  28806  Six  months  after 
publication,  the  administrative  file  will 
be  transferred  to  the  U.S.  Fish  and 
Wildlife  Service,  Jackson  Field  Office, 
6578  Dogwood  View  Parkway,  Suite  A, 
Jackson.  Mississippi  39213. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  or  comment  upon  this 
action  for  the  first  6  months  following 
publication,  contact  Mr  Richard  G. 
Biggins  at  the  above  Asheville  address 
(704/665-1195.  Ext  228)  or  Mr  Robert 
S  Butler.  U  S.  Fish  and  Wildlife 
Service,  6620  Southpoint  Drive  South, 
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Suite  310.  Jacksbnville,  Florida  32216 
(904/232-2580) 

SUPPLEMENTARY  Information: 
Background 

The  Mobile  R  ver  system  is  the  largest 
drainage  east  ofthe  Mississippi  River 
that  empties  into  the  Gulf  of  Mexico. 
The  system  drains  ten  physiographic 
provinces,  providing  a  unique  mosaic  of 
aquatic  habitats'and  environments  (U.S. 
Fish  and  Wildlife  Service  1994).  Several 
Southeastern  regional  aquatic  faunas 
have  influencec^the  Mobile  River 
system's  aquati(l  fauna.  The  influence  of 
these  regional  faunas,  coupled  with  the 
size  of  the  systein  and  the  diversity  of 
its  aquatic  habilBts  and  physiographic 
features,  has  resulted  in  a  high  degree  of 
diversity  and  ei^emism.  The  high 
percentage  of  a(]uatic  endemism  is 
particularly  manifested  in  the  snail  (93 
percent  endemic),  mussel  (40  percent), 
and  freshwater  ish  (25  percent)  faunas, 
as  well  as  in  tha  crayfish  and  aquatic 
insect  faunas  (US.  Fish  and  Wildlife 
Service  1994).    I 

Commensuratje  with  the  high  level  of 
diversity  and  endemism.  the  Mobile 
River  system  also  has  a  high  number  of 
federally  protected  and  candidate 
aquatic  species,  presently,  17  mussels,  8 
fishes,  2  turtles.jand  1  snail  are 
protected  imdenthe  Act,  and  64  more 
aquatic  taxa  are  candidates  for  Federal 
protection  (U.S.lFish  and  Wildlife 
Service  1994).  Tlhe  Service  has  also 
docvunented  tha  extinction  of  37 
endemic  snail  and  18  endemic  mussel 
taxa  in  the  Mobue  River  system  (U.S. 
Fish  and  Wildlife  Service  1994).  The 
high  extinction  -ate  and  the  number  of 
federally  protec  ed  and  candidate  taxa 
in  the  system  cl  sarly  define  an  unstable 
and  imperiled  riverine  ecosystem. 
Further  decline  pf  the  riverine 
ecosystem  can  b  e  expected  if  the 
anthropogenic  f  trees  impacting  the 
faima  continue  ^  vithout  considering  the 
needs  of  this  aquatic  ecosystem. 

The  Alabama  sturgeon,  once  called 
the  Alabama  sh(  velnose  sturgeon,  or 
simply  shovelnc  se  sturgeon,  has  been 
recognized  sina  1 1976  as  a  distinct, 
undescribed  tax  m  (Ramsey  1976)  that  is 
most  similar  to  iie  shovelnose  sturgeon 
[Scaphirhynchim  platorynchus)  of  the 
Mississippi  Riv4r  system.  The  Alabama 
sturgeon  is  a  relitively  small  sturgeon; 
the  maximum  st^dard  length  is  about 
72  centimeters  (fe8  inches).  It  has  an 
elongated,  heavily  armored,  depressed 
body  and  an  attenuated  caudal 
peduncle.  The  caudal  fin  has  a  long 
filament  on  the  tipper  lobe  that  is 
characteristic  oflthe  genus.  Sexual 
dimorphism  is  sight.  Morphological 
characteristics  qf  the  juvenile  Alabama 


sturgeon  are  unknown.  The  Alabama 
sturgeon  can  generally  be  distinguished 
from  the  shovelnose  sturgeon  by  several 
characters;  the  Alabama  sturgeon  almost 
always  has  larger  eyes,  it  has  different 
plate  numbers  posterior  to  the  anal  fin. 
there  is  a  difference  in  dorsal  fin  ray 
numbers  (Williams  and  Clemmer  1991; 
Mayden  and  Kuhajda.  in  press),  and 
there  are  diagnostic  characters 
associated  with  its  head  armature 
(M^den  and  Kuhajda,  in  press).       ^ 

The  Alabama  sturgeon  was  described 
as  S.  suttkusi  by  Williams  and  Clenuner 
(1991)  and  was  accepted  as  a  distinct 
species  in  the  proposed  rule  of  June  3, 
1993  (58  FR  33148).  Subsequently,  * 
various  scientists  have  examined 
museum  specimens  of  the  Alabama 
sturgeon  and  genetically  analyzed  tissue 
samples  from  a  specimen  captiued  in 
December  1993.  A  comparison  of  these 
specimens  was  then  made  with  the 
congeneric  shovelnose  and  pallid 
sturgeons,  both  of  the  Mississippi  River 
system.  (The  latter  species  was  listed  as 
endangered  on  September  6. 1990  (55 
FR  36647).)  Various  investigators  have 
derived  conflicting  results  as  to  the 
Alabama  sturgeon's  taxonomic 
distinctiveness. 

In  the  original  description  of  the 
Alabama  sturgeon  (Williams  and 
Clemmer  1991),  a  comparison  based  on 
morphological  characters  was  made  of 
the  Alabama  sturgeon  to  several 
populations,  mostly  southern  or  lower 
midwestem,  of  the  shovelnose  sturgeon. 
Mayden  and  Kuhajda  (in  press),  in  a 
study  recently  accepted  for  publication 
in  a  peer-reviewed  scientific  journal, 
concluded  that  the  Alabama  stiugeon  is 
indeed  a  distinct  species.  In  fact,  they 
found  three  additional  diagnostic 
morphological  characters  associated 
with  head  armature  that  would 
distinguish  the  Alabama  sturgeon  from 
the  shovelnose  sturgeon,  which  are 
based  upon  a  thorough  reexamination  of 
the  raw  data  used  in  the  original 
description,  combined  with  data 
gathered  from  the  recently  captured 
Alabama  sturgeon  and  data  from 
additional  shovelnose  sturgeon 
populations.  In  addition,  there  was  no 
evidence  of  geographic  clinal  variation 
in  these  diagnostic  featiues  to  suggest 
that  the  two  taxonomic  entities  were  not 
morphologically  distinct  at  the  species 
level  (Mayden  and  Kuhajda,  in  press). 

Unpublished  reports  by  Howell  (1993, 
1994),  Blanchard  and  Bartolucci  (1994), 
and  Blanchard  (1994)  also  reevaluated 
the  raw  data  used  in  the  description  by 
Williams  and  Clemmer  (1991).  These 
studies  questioned  the  taxonomic 
validity  of  S.  suttkusi.  They  concluded 
that  the  data  analyses  in  the  original 
description  were  inconclusive  and  that 


the  Alabama  sturgeon  could  not  be 
distinguished  from  the  shovelnose 
stui]geon.  In  another  unpublished  report 
Howell  et  al.  (1994)  critiqued  Mayden 
and  Kuhajda  (in  press),  questioning 
their  statistical  methods  and  repudiating 
one  of  the  three  additional  taxonomic 
characters  determined  to  separate  the 
two  sturgeon  spedes  in  the  latter  study. 
However,  the  Mayden  and  Kuhajda 
study  (in  press)  has  been  peer-reviewed 
and  accej^ed  for  publication  in  a 
scientific  journal. 

The  capture  of  a  single  specimen  of 
the  Alabama  sturgeon  in  December  1993 
afforded  scientists  the  opportunity  to 
obtain  fresh  tissue  samples  and  compare 
its  genetic  distinctiveness  with  other 
sturgeons.  One  completed,  but 
unpublished,  report  comparing  the 
genetics  of  these  two  sturgeons  (Schill 
and  Walker  1994)  concluded  that  the 
Alabama  shovelnose  and  pallid 
sturgeons  were  indistinguishable  based 
on  estimates  of  sequence  divergence  at 
the  mitochondrial  cytochrome  b  locus. 
This  result  is  similar  to  other  studies 
where  no  cytochrome  b  di^entiation 
was  found  among  other  fish  species 
within  a  genus  where  the  species  were 
based  on  well-accepted  morphological, 
behavioral,  and  other  characteristics 
(A vise  1994).  Therefore,  the  use  of  the 
very  conservative  cytochrome  b  locus 
appears  to  be  of  little  taxonomic  use  in 
differentiating  members  of  the  genus 
Scophjr/jynciius. 

The  Service  has  received  a  very  recent 
study  report  prepared  for  the  Corps  of 
Engineers  and  the  Service  (Genetic 
Analyses  1994).  The  study  compared  a 
number  of  nuclear  DNA  markers  for  the 
three  Scaphiritynchus  stuigeons  and 
found  no  measurable  diffinrence  between 
pallid  and  shovelnose  sturgeons  but 
significant  differences  between  those 
sturgeons  and  the  one  Alabama 
sturgeon.  Further,  this  study  shows  that 
the  single  specimen  of  Alabama 
sturgeon  captured  in  1993  was 
considerably  different  from  pallid  and 
shovelnose  sturgeons.  This  genetic 
study  also  indicated  that  another 
specimen  of  Alabama  sturgeon  would 
very  probably  provide  conclusive 
evidence  of  these  consistent  differences. 

The  Service  recognizes  that  the 
taxonomic  status  of  the  Alabama 
sturgeon  is  being  reviewed  by  the 
scientific  community.  However,  none  of 
the  recent  taxonomic  information  has 
been  subjected  to  peer  review  and 
published  in  a  scientific  journal,  with 
the  exception  of  the  study  of  Mayden 
and  Kuhajda  (in  press),  which  has  been 
accepted  for  publication  in  a  peer- 
reviewed  scientific  journal.  Williams 
and  Qemmer's  (1991)  description  of  the 
Alabama  sturgeon  was  published  in  a 


peer-reviewed  scientific  journal  and 
complied  with  all  the  rules  of  the 
International  Code  of  Zoological 
Nomenclature  (§  17.11(b)).  Furthennore, 
the  study  by  Mayden  and  Kuhajda  (in 
press)  conoborates  the  determination  by 
Williams  and  Qemmer  (1991)  that  the 
Alabama  stui:geon  is  a  distinct  species. 
Thus,  until  such  time  as  the  Alabama 
sturgeon's  taxonomic  status  is  revised  in 
an  appropriate  peer-reviewed  scientific 
journal  and  accepted  by  the  scientific 
community,  the  Service  will  consider 
the  Alabama  sturgeon  (S.  suttkusi)  to  be 
a  distinct  species  based  on  these  two 
studies.  The  Alabama  stuigeon's 
taxonomy  may  be  subsequently  revised 
to  subspecies  or  population  status  by 
the  scientific  community;  if  so,  the 
Alabama  sturgeon  would  still  qualify  as 
being  eligible  fm  protection  under  the 
Act  (see  the  response  to  Issues  22  and 
45  in  the  "Summary  of  Comments  and 
Recommendations"  section  of  this 
notice). 

Section  3(15)  of  the  Act  (16  U.S.C. 
1531-1544).  specifically  provides  for 
listing  species,  subspecies,  and  distinct 
population  segments  of  vertebrate 
species  as  endangered  or  threatened. 
Although  the  Service  finds  that  there  is 
some  disagreement  among 
ichthyologists  concerning  the  Alabama 
sturgeon's  taxonomic  status,  the  Service 
has  determined  that  the  Alabama 
stiugeon  warrants  recognition  as  a 
species  as  defined  by  the  Act. 

The  Alabama  sturgeon  is  known  only 
from  the  Mobile  River  system  of 
Alabama  and  Mississippi.  Historically, 
this  sturgeon  was  found  in  the  Mobile, 
Tensas.  Alabama,  Tombigbee,  Black 
Warrior,  Cahaba,  Tallapoosa,  and  Coosa 
Rivers  of  the  Mobile  River  system 
(Burke  and  Ramsey  1985).  The  only 
recent  confirmed  record  of  the  Alabama 
stui^geon  (since  about  1985)  is  from  the 
free-flowring  portion  of  the  Alabama 
River  downstream  of  Claiborne  Lock 
and  Dam.  Clarke  and  Monroe  Counties, 
Alabama. 

The  Alabama  sturgeon  was  once 
common  in  Alabama.  In  a  statistical 
report  to  Congress  in  1898  (U.S. 
Commission  of  Fish  and  Fisheries 
1898).  Uie  total  catch  of  "shovehiose 
sturgeon"  from  Alabama  was  19.500 
kilograms  (kg)  (42.900  pounds  (lb)).  Of 
this  total.  18.000  kg  (39,500  lb)  came 
from  the  Alabama  River,  1,000  kg  (2,300 
lb)  from  the  Black  Warrior  River,  and 
500  kg  (1.100  lb)  from  the  Tennessee 
River.  The  "shovelnose  sturgeon" 
reported  from  the  Alabama  and  Black 
Warrior  Rivers  was  the  Alabama 
sturgeon  (S.  suttkusi).  which  averages 
about  1  kilogram  (2  lb)  for  a  laige 
specimen;  the  sturgeon  from  the 
Tennessee  River  was  the  shovelnose 


sturgeon  [S.  platorynchus).  An 
anonymous  article  in  the  Alabama 
Game  and  Fish  News  in  1930  stated  that 
the  Alabama  sturgeon  was  "not 
uncommon." 

Records  of  this  fish  supported  by 
preserved  specimens  are  rare.  Clemmer 
(1983)  listed  23  specimens  in  museum 
collections.  In  their  status  survey.  Burke 
and  Ramsey  (1985)  captured  only  five 
Alabama  sturgeons.  Williams  and 
Clemmer  (1991)  located  another  nine 
specimens  in  addition  to  those 
examined  by  Clemmer  (1983).  making  a 
total  of  32  specimens  in  museum, 
university,  and  private  collections. 
Interestingly,  since  1953  there  has 
generally  been  a  7-  to  8-year  hiatus 
between  representative  collections  of 
the  Alabama  sturgeon  in  museums 
(Mayden  and  Kuhajda.  in  press), 
suggesting  that  the  population  may 
cycle  in  abundance.  It  would  appear 
that  the  Alabama  sturgeon,  throughout 
much  of  ite  Ufe,  occupies  habitat  that  is 
inaccessible  to  collectors  (Kuhajda, 
University  of  Alabama,  in  litt.,  1994). 
Based  on  museum  records,  the  Alabama 
sturgeon  has  been  captured  in  February, 
March,  April.  May,  June,  November,  and 
December,  with  the  majority  of 
specimens  representing  spring 
collections  (Kuhajda.  in  litt.,  1994). 
Verified  localities  of  the  captures  have 
primarily  been  large  channels  of  big 
rivers  in  the  Mobile  River  system. 
However,  a  couple  of  Alabama  sturgeon 
records  are  from  oxbow  lakes  (Williams 
and  Clemmer  1991). 

When  the  proposed  rule  was 
published  (June  15, 1993;  58  FR  33148). 
the  most  recent  documented  evidence  of 
the  Alabama  sturgeon's  continued 
existence  consisted  of  the  capture  of  five 
Alabama  sturgeons  in  1985  (Burke  and 
Ramsey  1985);  two  were  gravid  females 
and  one  was  a  juvenile  about  2  years 
old.  Biologists  from  the  Alabama 
Department  of  Conservation  and  Natural 
Resources  (ADCNR),  with  the  assistance 
and  cooperation  of  the  US.  Army  Corps 
of  Engineers  (Corps),  have  in  recent 
years  (1990  and  1992)  conducted 
periodic  searches  for  the  Alabama 
sturgeon,  utilizing  a  variety  of  sampling 
gear,  without  veri^ing  the  presence  of 
a  single  specimen  (Tucker  and  Johnson 
1991. 1992).  Nevertheless,  the  gravid 
females  and  juvenile  Alabama  sturgeons 
captured  by  Burke  and  Ramsey  (1985) 
provided  sufficient  evidence  that 
reproduction  was  occurring  during  at 
least  the  mid-1980s.  Coupled  with  a 
high  longevity,  Uie  likelihood  that  the 
Alabama  sturgeon  could  have  survived 
to  the  present  appeared  sufficient  to 
warrant  making  the  proposal. 

Since  the  Burke  and  Ramsey  (1985) 
status  survey,  there  have  been  several 
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.anecdotal  reports  by  commercial 
rishennen  that  two  distinct  stuigeons 
have  been  Vekea  from  the  Mobile  River 
system  in  portions  of  the  Alabama  River 
upstream  of  Claiborne  Lock  and  Dam. 
These  reports  presumably  refer  to  the 
Alabama  sturgeon  and  the  Golf  sturgeon 
(i^cfpenseroxyiync/ius  cfesotoi).  The 
Gulf  sturgeon  can  adiieve  lengths  up  to 
2  meters  (m)  (6.6  feet),  lacks  the  lor>g 
filament  on  the  upper  lobe  of  the  caudal 
fin,  is  generally  more  robust,  and  has  a 
shorter  and  deeper  caudal  peduncle 
than  does  the  Alabama  sturgeon,  bi 
addition,  the  Gulf  sturgeon  is 
anadromous,  migrating  as  adults  up 
rivers  horn  the  Gulf  of  Mexico  to  spawn. 
The  Gulf  sturgeon  was  listed  as 
threatened  on  September  30. 1991  (56 
FR  49658). 

The  Service  and  the  ADCNR 
conducted  tm  extensive  sampling 
program  in  1993  in  an  effort  to  locate 
the  Alabama  sturgeon  in  the  Mobile 
River  system.  On  December  2, 1993,  a 
mature  male  Alabama  sturgeon  was 
caught  alive  in  a  gill  net  by  staff  of  the 
Service's  Panama  City.  Florida,  Field 
Office.  The  capture  site  was  in  the  free- 
flowing  portion  of  the  Alabama  River 
downstream  of  Claiborne  Lock  and 
Dam.  Clarke  and  Monroe  Counties. 
Alabama.  This  specimen  represents  the 
only  verified  record  of  the  Alabama 
sturgeon  in  about  8  years.  From  the 
chronology  of  commercial  harvest  and 
scientific  collections  of  the  Alabama 
sturgeon,  it  is  obvious  that  this  fish  has 
experienced  a  tremendous  decline  in 
both  population  size  and  range  in  just 
100  years. 

After  publication  of  the  notice  of  a  6- 
month  extension  of  the  deadline  and 
comment  period  dune  21. 1994;  59  FR 
3 197).  the  Service  undertook  further 
efforts  to  capture  specimens  of  the 
Alabama  sturgeon.  These  efforts,  whidi 
began  in  late  September  1994,  are 
planned  to  continue  semi-monthly  until 
May  1995.  environmental  conditions 
permitting.  The  Service  is  primarily 
using  gill  nets,  with  lesser  emphasis  on 
utilizing  trotlines  and  electroHshing.  in 
efforts  to  capture  this  fish.  Sampling 
effort  is  focused  on  the  free-flowing 
portion  of  the  Alabama  River 
downstream  of  Claiborne  Lock  and 
Dam.  At  the  time  of  publication  of  this 
notice  of  withdrawal,  the  Service  had 
not  collected  any  specimens  of  the 
Alabama  sturgeon  in  1994. 

The  specific  habitat  needs  of  the 
Alabama  sturgeon  are  largely  unknown. 
The  shovelnose  sturgeon  is  most 
common  in  river  channels  that  have 
strong  currents  over  sand,  gravel,  and 
ro<\  substrates  (Trautman  1961,  Hurley 
■f  al.  19B7.  Curtis  1990)  but  may 
casionatly  occur  over  softer  sediments 


(Bailey  and  Cro^  1954).  Habitat 
selection  also  afipearB  to  be  dictated  by 
current  velocities  (Hurley  ef  al.  1987). 
The  shovelnose  ^urgetm  often  uses 
habitats  associated  with  diaimel- 
training  device4(Hurley  and  Nickum 
1984.  Hurley  etbi  1987.  Curtis  1900), 
which  arowatea-di  version  strvctures 
(e.g.,  training  dv^es.  wing  walls,  and 
closing  dams)  uyed  for  directing 
currents  to  maiiitain  chaimels.  The 
assodation  of  tl^  shovelnose  sturgeon 
with  these  habifets  may  be  correlated 
with  higher  prey  item  densities  and 
suitable  current  velocities  (Hurley  e*  al. 
1987):  high  silt  loads  directly  impact 
many  invertebrates  that  require  a 
relatively  stable!  substrate.  The  Corps 
provided  fimds  for  the  Service  to 
investigate  the  possibility  that  the 
Alabama  sturge  )n  also  uses  habitats 
associated  with  channel-training 
devices  in  the  /  .labama  River.  However 
no  conclusions  were  derived  &x>m  this 
study  as  no  Ala  Muna  sturgeons  were 
captured  (Corpi  ,  in  liU.,  1993). 

Based  upon  t  le  limited  information 
available,  the  Alabama  sturgeon  appears 
to  prefer  relatii/^ly  stable  sutistrates  of 
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Currents  are  requifod  Etx-  the 
developRieiit  of  sturgeon's  adhesive 
eggs,  whtdi  require  5  to  Bdays  to  hatch 
(Burke  and  Ramsey  19851.  Shovelnose 
sturgeon  spawniiuapparently  occurs 
from  April  to  July  (Moos  1978).  The 
spawning  period  for  the  shovelnose 
sturgeon  probably  depends  upon  water 
temperature  and  flows  (Moos  1978).  as 
it  does  for  numerous  other  fish  species. 
Henry  and  Ruelle  (1992)  conducted  a 
study  of  shovelnose  sturgecm 
reproduction  in  the  Mississippi  River 
system,  concluding  that  they  do  not 
spawn  every  year  and  that  poor  body 
condition  may  result  in  the  production 
of  fewer  eggs  or  infrequent  spawning 
attempts.  The  shovelnose  sturgeon  was 
reported  to  reach  sexual  maturity  after 
4  to  6  years,  with  spawning  occurring  at 
1-  to  3-year  intervals  (Helms  1974,  Moos 
1978).  Little  is  known  about  the 
Alabama  sturgeon's  reproductive 
biology.  However,  given  what  is  knovm 
concerning  the  chronology  of  Alabama 
sturgeon  collections  and  the 
reproductive  biology  of  other  sturgeon 
species,  populations  of  the  Alabama 
sturgeon  may  be  cyclical,  with  pe^ 
numbers  possibly  occurring  every  7  to  6 
years  (Maydan  and  Kuhajda,  in  press). 

Several  studies  have  aged  sturgeon  of 
the  genus  Scaphirhynchus  by  cross- 
sectioning  pectoral  fin  spines.  Helms 
(1973)  aged  shovelnose  stiugeons  in  the 
Mississippi  River  at  up  to  12  years. 
Duikee  et  al.  (1979)  aged  shovelnose 
sturgeons  at  up  to  14  years  in  the  upper 
Mississippi  River  system.  Ages  ranged 
from  8  to  27  years  for  the  288 
shovelnose  sturgeons  sampled  from  the 
Missouri  River  ^weiadcer  1967). 
HowevOT,  Zweiacker  (1967)  could  not 
vahdate  die  marks  interpr^ed  as  annuli 
(Moos  1978).  Ruelle  and  Keenlyne 
(1993)  aged  three  pallid  sturgeons  (S. 
albus)  in  the  Missouri  River  at  10,  37, 
and  41  years.  Considering  the  longevity 
of  other  members  of  this  genus,  the 
rarity  of  the  Alabama  sturgeon,  the 
extreme  difficulty  in  capturing 
specimens,  «md  ttie  several-year  hiatus 
that  occurs  between  major  year  classes, 
frequent  Alabama  sturgeon  encounters 
should  not  be  expected. 

Burke  and  Ramsey  (1985)  conducted 
stomach  analyses  of  a  few  Alabama 
sturgeons.  They  found  that  aquatic 
insect  larvae  were  a  major  dietary 
componont.  but  fish  eggs,  snails, 
mussels,  and  fish  were  also  taken.  A 
recent  study  (Haynes  1994)  examined 
the  stomach  contents  of  12  additional 
Alabama  sturgeon  specimens.  Aquatic 
insects,  which  were  found  in  all  12 
stomachs,  were  represented  primarily 
by  true  flies  (mostly  Ceratopogonidae 
and  Chironomidae),  mayflies  (mostly  "* 
Heptageniidae).  dragonflies  (mostly 
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Gomphidae),  and  caddisflies  (mostly 
Hydropsychidae).  Small  fish  and  plant 
material  were  also  found  in  five  and 
four  stomachs,  respectively  (Haynes 
1994).  The  shovelnose  sturgeon,  based 
on  a  study  conducted  in  the  Missouri 
River,  is  an  opportunistic  feeder  (Modde 
and  Schmulbach  1977);  various  groups 
of  aquatic  insect  larvae  generally 
comprised  their  diet  in  Uiat  river 
(Modde  and  Schmulbach  1977,  Durkee 
et  al.  1979). 

Previoos  Federal  Actions 

The  Alabama  sturgeon  was  included 
in  Federal  Register  notices  of  review  for 
candidate  animals  in  1982, 1985, 1989, 
and  1991.  In  the  1982  notice  (47  FR 
58454)  and  in  the  1985  notice  (50  FR 
37958).  this  fish  was  listed  as  a  category 
2  species  (sufficient  information 
indicates  proposing  to  list  may  be 
appropriate,  but  conclusive  data  are  not 
currently  available  to  support  a 
proposed  rule).  In  the  1989  and  1991 
notices  (54  FR  554  and  56  FR  58816), 
the  Alabama  sturgeon  was  listed  as 
category  1  species  (substantial 
information  supports  listing).  On  June 
15,  1993,  the  Service  proposed  the 
Alabama  sturgeon  to  be  listed  as 
endangered  with  critical  habitat  (58  FR 
33148).  The  Service  has  determined  that 
endangered  status  for  the  Alabama 
sturgeon  is  not  appropriate  at  this  time 
because  of  insufficient  information 
available  to  conclude  that  the  species 
still  exists  (see  the  responses  to  Issues 
21,  22,  and  45  in  the  "Sununary  of 
Comments  and  Recommendations" 
section  and  the  concluding  paragraph  in 
the  "Summary  of  Factors  Affecting  the 
Species"  section  of  this  notice). 

Summary  of  Notices  and  Related 
Actions  folloiving  Proposal 

In  the  June  15, 1993,  proposed  rule 
and  through  associated  notifications, 
interested  parties  were  requested  to 
submit  factual  reports  and  information 
that  might  contribute  to  the 
development  of  a  final  rule  to  list  the 
Alabama  sturgeon  as  endangered  with 
critical  habitat.  The  initial  comment 
period  was  open  until  October  13, 1993. 
Appropriate  Federal  and  State  agencies, 
county  governments,  scientific 
organizations,  and  interested  parties 
were  contacted  by  letter  dated  June  21, 
1993;  a  copy  of  the  proposed  rule  was 
enclosed,  and  their  comments  on  the 
rule  were  solicited.  Legal  notices  were 
published  in  the  Birmingham  News, 
Birmingham,  Alabama,  on  July  25, 1993; 
the  Mobile  Press-Register,  Mobile, 
Alabama,  on  July  25. 1993;  the 
Montgomery  Advertiser,  Montgomery, 
Alabama,  on  July  24, 1993;  and  the 
Clarion  Ledger,  Hinds  County, 
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Mississippi,  on  July  23, 1993.  The 
proposed  rule  also  stated  that  a  public 
hearing  would  be  conducted  to  answer 
questions  and  gather  additional 
information  on  the  biology  of  the 
Alabama  sturgeon  and  discuss  issues 
relating  to  the  proposed  listing  and 
critical  habitat  designation. 

The  first  scheduled  public  hearing  on 
the  Service's  proposal  to  list  The 
Alabama  sturgeon  as  an  endangered 
species  with  critical  habitat  was  for 
August  31, 1993,  in  Mobile.  Alabama. 
The  comment  period  remained  open 
until  October  13, 1993.  A  notice  of  the 
hearing  was  published  in  the  Federal 
Register  on  July  27, 1993  (58  FR  40109). 
and  a  legal  notice  was  published  in  the 
Birmingham  News  on  August  1, 1993. 
This  public  hearing  was  subsequently 
canceled  at  the  request  of  some 
members  of  the  Alabama  Congressional 
delegation.  A  cancellation  notice  was 
published  in  the  Federal  Register  on 
August  24. 1993  (58  FR  44643),  and 
legal  notices  were  published  in  the 
Birmingham  News  on  August  29, 1993; 
the  Montgomery  Advertiser  on  August 
29, 1993;  and  the  Clarion  Ledger  on 
August  27, 1993. 

"rhe  August  1993  public  hearing  on 
this  proposal  was  rescheduled  for 
October  4, 1993,  at  the  William  K. 
Weaver  Hall  Auditorium  on  the  campus 
of  Mobile  College,  Mobile,  Alabama. 
The  comment  period  would  remain 
open  until  October  13, 1993.  A  notice  of 
the  hearing  and  extension  of  the 
comment  period  was  published  in  the 
Federal  Register  on  September  13, 1993 
(58  FR  47851). 

Due  to  the  tremendous  interest  in  this 
issue,  a  lajge  number  of  people  who 
came  to  the  October  4, 1993,  hearing 
had  to  be  tiuned  away  due  to  space 
constraints.  Although  neither  the  Act 
nor  the  Administrative  Procedure  Act  (5 
U.S.C.  551  et  seq.)  required  that  a 
second  hearing  be  held,  the  Service 
decided  that  it  was  in  the  best  interest 
of  all  concerned  parties  that  they  have 
an  opportunity  to  comment  on  issues 
raised  in  the  Alabama  sturgeon 
proposed  rule.  Therefore,  an  additional 
public  hearing  was  scheduled  in 
Montgomery,  Alabama,  on  November 
15, 1993.  to  allow  for  additional 
comments  from  the  interested  public.  A 
notice  of  the  second  hearing,  reopening 
of  the  comment  period  (from  October 
25, 1993,  to  December  8, 1993),  and 
notice  of  availability  of  a  scientific 
panel  report  was  published  in  the 
Federal  Register  on  October  25, 1993 
(58  FR  55036).  Legal  notices  for  this 
second  hearing  appeared  in  the 
Birmingham  News  on  October  26, 1993; 
the  Mobile  Press-Register  on  October  24, 
1993;  the  Montgomery  Advertiser  on 


October  29, 1993;  and  the  Clarion 
ledger  on  October  29,1 993 . 

In  an  effort  to  clarify  some  of  the 
biological  information  concerning  the 
sturgeon,  the  Secretary  of  the  Interior 
committed  the  Service  to  forming  a 
peer-review  panel.  The  Service 
completed  the  formation  of  a  panel  of 
biologists  in  September  1993;  the  panel 
was  to  providis  a  peer  review  of  all  the 
scientific  and  commercial  data  then 
available  and  to  prepare  individual 
reports  to  specifically  review  three 
issues — (1)  the  taxonomy  of  the 
sturgeon,  (2)  die  likely  existence  of  the 
fish  based  on  available  data,  and  (3) 
what  information  would  be  necessary  to 
conclude  that  the  taxon  is  likely  extinct 
Just  prior  to  submission  of  their  reports, 
the  panel  requested  permission  to 
submit  a  single  consolidated  report;  the 
Service  agreed  to  this.  The  report  was 
delivered  to  the  Service  on  November  5 
1993. 

The  November  15, 1993,  hearing  was 
canceled  in  response  to  a  preliminary 
injunction  issued  on  November  9,  1993 
The  timing  of  the  injunction  gave  the 
Service  insufficient  time  to  publish 
public  hearing  notices  of  cancellation  in 
either  the  Federal  Register  or  area 
newspapers.  A  second  public  hearing 
notice  appeared  in  the  Federal  Register 
(59  FR  289)  dated  January  4, 1994.  The 
hearing  was  scheduled  for  January  13, 
1994,  and  the  comment  period  was 
extended  through  January  31, 1994. 
Legal  notices  for  this  rescheduled 
hearing  were  published  in  the 
Birmingham  News  on  December  26. 
1993;  the  Mobile  Press-Register  on 
December  26, 1993;  the  Montgomery 
Advertiser  on  December  27, 1993;  and 
the  Clarion  Ledger  on  December  28, 
1993. 

As  outlined  in  the  January  4, 1994, 
Federal  Register  notice,  the  preliminary 
injunction  restrained  the  Service  and 
others  from  (1)  disseminating  the 
scientific  panel  report  to  the  public  and 
(2)  utilizing  or  reljdng  upon  the 
scientific  panel  report  or  any  product  of 
the  experts'  deliberations  in  coimection 
with  the  decision-making  process  on  the 
proposal  to  list  the  Alabama  sturgeon 
and  designate  its  critical  habitat.  The 
January  4, 1994.  notice  also  referred  to 
another  court  order  issued  December  22, 
1993;  the  relevant  parts  of  that  court 
order  are  as  follows: 

Federal  defendants  and  defendant- 
intervenor,  and  those  acting  in  active  contert 
with  them,  are  hereby  permanently  enjoined 
from  publishing,  employing  and  relying  upon 
the  advisory  Conunittee  report  .  .  .  for  any 
purpose  whatsoever,  directly  or  indirectly,  in 
the  process  of  detemiining  whether  to  list  fhe 
Alabama  sturgeon  as  an  endangered  species 
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In  a  notice  appearing  in  the  Federal 
Register  (59  FR  997)  on  January  7. 1994. 
the  January  13, 1994,  pubUc  hearing  was 
canceled  and  rescheduled  for  January 
31. 1994.  at  South  Hall  «1.  Montgomery 
Civic  Center.  Montgomery,  Alabama. 
The  comment  period  was  extended  to 
February  15, 1994.  Cancellation  of  the 
second  pubUc  hearing  was  made  to 
provide  more  notice  of  the  hearing  to 
the  public.  Legal  notices  for  the 
rescheduled  public  hearing^  appeared  on 
January  19. 1994.  in  four  area 
newspapers — the  Birmingham  News. 
Mobile  Press-Register,  Montgpmery 
Advertiser,  and  Clarion  Ledger.  Mention 
was  also  made  in  this  notice  that,  in 
keeping  with  the  court  restrictions 
i.ssued  in  Alahama-Tombigbee  River 
Development  Coalition  (Coalition)  v. 
Fish  and  Wildlife  Sennce.  Qv.  No.  93- 
AR-2322-S,  the  Service  considered 
itself  compelled  to  enforce  constraints 
on  the  submission  of  oral  and  writteh 
comments  while  the  court  restrictions 
remained  in  effect.  Individuals  or 
organizations  could  not  refer  to  the 
scientific  report  or  to  any  drafts  or  other 
products  derived  from  the  preparatioa 
of  that  report  in  presenting  any  oral 
statement  or  written  comment  and 
individuals  or  organizations  could  not 
attempt  to  bolster  their  oral  or  written 
comments  or  opinions  by  referring  to 
the  scientific  report  as  authority. 
Therefore,  the  departmental  hearing 
officer  at  the  next  hearing  was 
authorized  to  terminate  the  opportunity 
to  speak  of  any  person  making  a 
statement  if.  in  the  judgment  of  the 
hearing  ofhcer,  that  person  disregarded 
the  instructions  not  to  address  the 
scientiGc  report  or  its  contents.  Written 
comments  or  materials  which  contained 
information  that  violated  the  above 
restrictions  would  be  marked  and 
thereafter  excluded  from  the 
administrative  record  while  the  court 
restrictions  remained  in  effect. 

The  Federal  Register  (59  FR  31970) 
on  June  21. 1994,  contained  a  notice  of 
a  6-month  extension  of  the  deadline  aiid 
reopening  of  the  comment  period  for  the 
proposed  rule  to  list  the  Alabama 
sturgeon  as  an  endangered  species  with 
critical  habitat.  The  Service's  rationale 
for  the  6-month  extension  was  based  on 
the  premise  that  there  continued  to  be 
a  lack  of  substantial  information 
available  concerning  whether  the 
Alabama  sturgeon  still  existed.  The 
coipment  period  was  reopened  throu^ 
September  15. 1994.  to  seek  additional 
comments  on  the  population  status  of 
the  Alabama  sturgeon,  and  the  deadline 
For  final  action  on  the  proposal  was 
i:vtended  to  December  15. 1994.  Legal 
liOticBS  for  the  extension  and  reopening 
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of  the  comment  p  ariod  appeared  in  the 
Birmingham  New  s  on  August  11, 1994; 
the  Mobile  Press-  Register  on  August  5. 
1994;  the  Montgo  nery  Advertiser  on 
August  8. 1994;  a  id  the  Clarion  Ledger 
on  August  12, 19  M. 

On  September  15, 1994.  the  Federal 
Register  (59  FR  4F2941  contained  a 
notice  that  furthal'  extended  the 
comment  period  |o  October  17. 1994, 
and  sought  additional  comments  on 
only  the  scientific  point  of  whether  the 
Alabama  sturgeon  still  exists.  Legal 
notices  for  this  extension  of  the 
comment  period  appeared  in  the 
Birmingfiam  New  s  on  September  28. 
1994;  the  Mobile  Press-Register  on 
September  24, 1994;  the  Montgomerj[ 
Advertiser  on  September  23. 1994;  and 
on  September  28. 
1  letters  to  scientists 
13. 1994.  the  Service 
ints  on  two  specific 
ing  the  sturgeon's 
;e—(l)  Is  it  likely  that 
son  [Scaphirhynchus 
its  in  the  Mobile  River 
system  and  (2)  vihaX  information  would 
be  needed  to  substantiate  claims  that  the 
Alabama  sturgeon  is  likely  extinct? 
Eight  scientists  responded  to  this 
inquiry.  Five  remondents  strongly 
supported  the  asertions  that  the 
Alabama  sturgeon  is  extant,  and  that  at 
least  several  decides  of  negative  data 
from  sturgeon  sfflnpUng  efforts  would  be 
needed  to  consiier  the  species  extinct. 
The  other  three  respondents  did  not 
specifically  address  the  question  of  the 
present  existence  of  the  sturgeon. 

The  Service  believes  that  it  is 
premature  to  mwe  a  definitive  decision 
on  the  species'  gontinued  existence  (see 
the  response  to  Issue  15).  Therefore,  the 
Service  finds  th4t  there  is  insufficient 
information  ava  lable  that  the  Alabama 
sturgeon  is  still  extant. 

Summary  of  Pu  )lic  Conunenls 

The  Service  r  iceived  several  thousand 
written  and  oral  comments  associated 
with  the  two  he  uings.  the  two  extended 
comment  periods  regarding  the 
proposed  listing  of  the  Alabama 
sturgeon  with  (Titical  habitat,  and  the 
two  comment  periods  associated  with 
the  6-month  extension  of  the  deadline. 
Several  hundred  individuals  and 
organizations  supported  the  listing: 
however,  the  v^st  majority  of  the 
respondents  did  not  support  the  listing 
and  most  of  these  comments  were 
opinions  based  aipon  perceived 
economic  impacts  and  not  scientific 
data,  as  requirail  under  the  Act. 
Following  is  a  ^ummary  of  the 
comments,  concerns,  and  questions 
(referred  to  as  'Mssues"  for  the  purpose 
of  this  siunmaiV)  expressed  in  writing  or 


presented  orally  during  the  comment 
periods  and  at  the  public  hearings. 
Issues  of  similar  content  have  been 
addressed  under  one  issue  heading. 
These  issues  and  the  Service's  response 
to  each  areprssented  below. 

Issue  1:  Various  respondents  were 
concerned  that  listing  the  Alabama 
stutgeon  would  require  the  Corps' 
maintenance  dredging  of  the  Alabama 
River  to  be  sharply  curtailed  or  even 
eliminated,  ultimately  ceasing  barge 
navigation  on  the  river  and  costijig 
millions,  or  billions,  of  dollars  in  lost 
revenue  and  possibly  20,000  jobs  to  the 
Alabama  economy. 

Response:  Maintenance  dredging  by 
the  Corps  to  maintain  the  navigation 
channel  on  the  Alabama  and  lower 
Tombigbee  Rivers  annually  removes  1.5 
to  3.8  million  cubic  meters  (2  to  5 
million  cubic  yards)  of  unconsolidated 
aggregate  (e.g.,  sand.  mud.  and  silt). 
Dredge  material  from  the  Tombigbee 
River  downstream  of  Coffeeville. 
Alabama,  is  disposed  of  at  upland  sites 
and  within  the  banks  of  the  river.  On 
the  Alabama  River,  fewer  upland 
disposal  areas  have  been  established, 
and  the  majority  of  the  dredge  material  ■ 
is  placed  within  the  shallow  reaches  of 
the  river.  ., 

Based  on  limited  information  on  the 
Alabama  sturgeon  and  studies  of  the 
shovelnose  sturgeon,  it  appears  that 
these  fish  require  currents  over 
relatively  stable  substrates  for  feeding 
and  spawning  (see  "Backgroimd" 
section  of  this  notice).  They  are 
generally  not  associated  with  those 
unconsolidated  substrates  that  settle  in 
slower  cuirent  areas  and  must  be 
removed  annually  to  maintain 
navigation.  Therefore,  removal  and 
disposal  of  unconsolidated  materials  is 
not  perceived  as  a  threat  to  the  sturgeon 
or  to  its  feeding  or  spawning  habitat. 

In  the  proposed  rule,  the  Service 
expressed  concern  that  turbidity 
increases  associated  with  the  Corps' 
annual  maintenance  dredging  could  ' 
affect  the  sturgeon,  and  the  Service  still 
has  some  concern  regarding  this  issue. 
The  Corps  and  the  Service  agree  that  (1) 
the  Alabama  and  Tombigbee  Rivers  are 
currently  characterized  as  turbid  rivers; 
(2)  channel  maintenance  activities 
produce  only  localized  and  temporary 
elevation  of  turbidity;  (3)  the  extent  to 
which  turbidity  impacts  the  Alabama 
sturgeon  is  unknown;  and  (4)  the  Corps, 
in  cooperation  with  the  Service,  will 
pursue  research  (within  3  years  and 
based  on  the  availability  of  funds) 
regarding  the  potential  impacts  of 
maintenance  dredging  activities, 
including  turbidity,  on  the  shovelnose 
sturgeon.  Consequently,  the  Service  hJte 
concurred  with  the  Corps' 
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determination  that,  based  on  current 
information,  their  annual  maintenance 
dredging  program  does  not  adversely 
affect  tl»  Alabama  sturgeon. 

Thus,  as  it  is  cuirently  believed  that 
the  Corps*  annual  maintenance  dredging 
program  on  the  AJnharna  and  lower 
Tombig^  Rivets  is  not  likely  to  affect 
the  Alabama  stargeon,  these  channel 
maintenance  activities  will  not  need  to 
be  eliminated,  modified  in  timing  or 
duration,  or  altered  to  protect  any 
surviving  Alabama  sturgeon.  Therefore, 
no  loss  of  revenue  from  diminished 
annual  channel  maintenance  activities 
would  have  been  associated  with  the 

listing  of  Ae  Alabama  sturgeon  (see 
response  to  issue  19). 

issue  2:  Numerous  respondents  feh 
that  the  Service  had  failed  to  meet  Ae 
mimmum  standard  of  proof  that  Ae 
AlabMna  sturgeon  was  an  endangered 
species.  Therefore,  the  Service  cannot 
comply  with  the  Act's  best  availdate 
in  formation  standard  for  making  a 
listing  determination. 

Respome:  The  Service  agrees  th«t 
little  information  exists  on  the  species* 
Kfe  history,  environmental 
requirements,  or  its  historic  and  omiem 
population  levels.  However,  die  best 
available  information  standard  (aetifioB 
4(b)(lMA)— "A  determiaation  to  Ksie 
species  shall  be  based  on  the  be«t 
avaiUble  scientific  and  commercml 
infonaation  on  the  species'  status**) 
does  no*  require  the  Service  to  potseas 
detailed  or  extensive  infotmation  open 
the  general  biology  of  the  species  or  «i 
acAuai  determination  of  tfae  causes  far 
this  status  in  order  to  oaake  a  iis&ig 
detennination.  The  Act's  infonaatk 
standard  requires  only  that  the  faa« 
anuJalile  uifohnation  zntist  euppnt  a 
conclusion  that  the  speosa  meets  the 
Act's  definition  for  threatened  or 
endangered  species  status  after 
consideration  of  the  five  iwiots 
discussed  ia  ibie  "Summwy  of  Fadors 
Affecting  the  Species**  section  ofUns 
notice. 

Ob  July  1,  1994,  the  Service 

announced  (S9  FR  34271)  an 
interageocy  policy  to  provide  ciitena, 
ertri»lish  procedures,  and  provide 
guidance  to  ensure  that  decisians  aoade 
by  the  Service  rt^msent  tfae  beet 
avaikMe  scientific  and  coaynercial  data 
available.  Ibe  Service  has  complied 
with  those  procedures  and  criteria  of  tfae 
policy  ia  niriang  tfas  decision  wd  has 
carefully  raviawad  all  drta  svAmRMI  on 
thisauftter. 

For  eanpie.  ifae  hast  availiMa 
inforsiation  liail;  supports  the 
conrtonnn  tfai  th»  ap^^t  fm^ 

experienced  a  significBBt  popukftian 
decline  in  the  last  100  years.  *nie 
Alabama  ttacgeon  aras  comman  in  die 


late  twos  (U.S.  Commission  of  Fish  and 
Fisheiies  1898)  and  was  reported  to  be 
"not  uncommon'*  in  die  1930s 
(Anonymous  1930).  However,  Burke 
and  Ramsey  (1985)  were  able  to  capture 
only  five  Alabama  sturgeons  in  the  mid- 
1980s.  AftCT  searches  by  the  ADCNR  in 
1990, 1991,  and  1992.  utilizang  a  variety 
of  sampling  gear  (Todcer  and  Johnson 
1991, 1992),  and  by  the  ADCNR  and  the 
Service  in  1993.  only  one  specimen  was 
captured.  Based  on  these  factors  and 
other  information  discussed  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section  of  this  notice,  the 
Service  is  confident  that  the  best 
available  information  standard,  as 
required  by  the  Act,  was  met  in  the 
decision  to  withdraw  the  proposal  to  list 
the  Alabama  stureeon  as  endamered. 

issue  3:  Severalrespondents  believed 
that  the  Service  should  defer  any 
decision  to  list  the  species  until  solid, 
verifiable  scientific  infbmntion  is 
available  on  the  fish's  habitat 
requirements,  threats,  and  population 
status. 

Response:  As  discussed  in  die 
response  to  Issue  2.  the  Act  does  not 
require  the  Service  to  possess  detailed 
or  extensive  information  on  the  first  two 
factors  in  order  to  make  a  listing 
determination.  Hoivever.  the  Service  has 
concluded  that  there  is  insufficient 
information  available  to  substeitlatc  the 
present  existence  of  this  species. 

ksue  4:  A  few  respondenU  statad  that 
the  Alabama  sturgeon  did  not  need 
Federal  protection  because  Aldiama 
State  law  provided  sufficient  protection 
for  the  species. 

Response:  Alabama  State  law  does 
prohibit  take  and  possession  of  the 
Alabama  sturgeon  vrithout  a  State 
scientific  collecting  permit.  However. 
this  law  does  not  protect  the  species 
from  odjer  threats.  Federal  listing  would 
provide  significant  additional  protection 
for  the  species  by  requiring  Federal 
agencies  to  consult  with  the  Service 
when  projects  they  fund,  authorize,  or 
carry  out  may  adversely  affect  the 
Alabama  sturgeon.  In  addition,  Kstii^ 
would  make  section  6  funding  under  the 
Act  available  to  the  State  of  Alabama  for 
Alabama  Sturgeon  recovery  activities, 
/ssue  5:  One  lespondent'conteoded 
that  hsting  the  sturgeon  would  have  a 
significant  e£foct  on  the  cost  and 
duration  of  the  U^  Department  of 
Agricuhure's  (USOA)  boll  woevil 
eradication  program. 

Sespnnse:  In  a  March  23, 1994,  latter, 
the  Service  infan&ed  the  USDA  of 
qjecific  pesticide  use  restrictions  that 
USDA  mu^  meet  in  order  to  avoid 
adverse  effects  to  listed  aquatic  species 
by  thair  boll  weevil  eradication 
program.  As  tfae  Alabama  Sturgeon 


mhrf»ited  the  same  riverine  systems  as 
other  federaflv  listed  aquatic  species 
covered  by  the  March  letter,  the  Service 
does  not  believe  that  listing  die 
Alabama  sturgeon  would  have  a 
separMe  or  significant  impact  on  the 
cost  or  duration  of  the  boll  weevil 
eradication  program. 

issue  6:  Several  respondents  stated 
that  listing  the  sturgeon  would  require 
changes  in  the  State's  water  quality 
standards. 

Response:  Althoxt^  it  is  possible  that 
some  point-source  discharges  negatively 
impact  the  Alabama  «tuigeon,  there  is 
no  evidence  to  support  the  conclusion 
that  the  SUte's  water  quality  standards 
mast  be  changed  if  the  fish  were  ever  to 
be  listed.  As  discussed  in  the  proposed 
rule,  the  potential  exists  for  point 
dischaiiges  lo  impact  the  Alabama 
sturgeon,  and  it  is  noted  that  Uiere  is  an 
increasing  demand  for  discharge 
permits  in  the  Mobile  River  system. 
However,  there  are  two  factors  that  work 
to  minimize  any  impacts  to  this  fish 
from  point-source  discharges— (l)  as  the 
Alabama  sturgeon  inhabits  larger 
channel  areas,  the  effects  of  any  point 
dischaiige  into  its  habitat  would  likely 
be  minimiaed  by  dilution  and  (2)  the 
State  of  Alabama,  with  ^sistance  from 
and  oversight  by  the  Environmental 
Protection  Agency  (EPA),  sets  water 
quality  standards  that  are  presumably 
protective  of  aquatic  life. 

It  is  the  Service's  position,  as  slated 
in  the  proposed  rule,  that  as  long  as 
current  fish  and  wildlife  standards 
under  the  Clear  Water  Act  of  1977 
(CWA)  are  used  to  issue  dischaige 
permits  and  the  conditions  of  the 
permits  are  enforced,  there  is  no  need  to 
modify  the  State's  water  quality 
standards  to  protect  the  Alabama 
sturgeon.  A  violation  of  State  wiflfr 
quality  standards  vrouid  be  a  violation 
of  the  CWA.  and  Usting  the  Alabama 
sturgeon  could  poTentially  increase 
noncompliance^  penahies!  However, 
based  on  nurent  information,  the  need 
for  changes  in  State  water  quality 
standards  would  not  have  increa.scd  if 
the  species  had  been  listed. 

issue  7  A  respond<Hit  stated  that  if  the 
Alabama  burgeon  was  listed  the 
resulting  recovery  plan  would  restrict 
land  use  practices.  » 

ftesponse  Recoven-  plans  do  not 
impose  retArictions  on  private  land  use 
practices.  However,  as  there  is  a  stroi^ 
direct  correlation  between  poor  land  use 
practices  wid  unhealthy  aquatic 
ecosj-^ems.  the  Service  enrouragps 
landowners  lo  consider  any  impacts 
their  activities  might  ha\'e  on  aquatic 
resources.  A  recovery  plan  for  the 
sturgeon  would  litely  address  this  issue 
and  suggest  best  management  practices 
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for  various  land  uses  Recovery  plan 
development  would  proceed  under  the 
policy  announced  by  the  Service  on  July 
1. 1994  (59  FR  34272);  this  policy 
provides,  among  other  points,  for 
participation  by  all  stakeholders  in  the 
development  of  a  plan  and  the 
minimization  of  the  social  and 
economic  impacts  of  its 
implementation. 

Issue  8:  Several  respondents  stated 
that  listing  the  sturgeon  would 
adversely  impact  the  gravel-mining 
industry. 

Response:  In-stream  gravel  mining 
involves  work  in  navigable  waters  of  the 
United  States  and  includes  the 
discharge  of  the  noncommercial  dredge 
material  back  into  the  waterway.  Thus, 
in-stream  gravel  mining  comes  under 
the  Corps'  authority,  pursuant  to  section 
10  of  the  River  and  Harbors  Act  of  1899 
(RHA)  (33  U.S.C.  403)  and  section  404 
of  the  CWA  (33  U.S.C.  1344).  The 
Service  believes  that  the  Alabama 
sturgeon  likely  uses  relatively  stable 
substrate  for  breeding  and  feeding 
habitat  (see  "Background"  section  of 
this  notice  for  a  more  detailed 
discussion  of  this  fish's  lifia  history  and 
biology).  Thus,  mining  of  this  stable 
substrate  could  threaten  the  species. 
However,  the  Service  believes  the 
mining  of  unconsolidated  material  or 
relatively  stable  material  that  is  covered 
by  several  inches  of  fine  sediment 
would  not  be  likely  to  jeopardize  the 
species'  continued  existence. 

Prior  to  the  issuance  of  a  permit  by 
the  Corps  for  in-stream  gravel  mining, 
the  applicant  must  receive  State  water 
quality  certification  from  the  State  of 
Alabama  piusuant  to  section  401  of  the 
CWA.  As  the  Service  does  not  believe 
that  more  restrictive  water  quality 
standards  would  have  been  needed  to 
protect  the  Alabama  sturgeon  from  this 
activity,  the  likelihood  of  an  applicant's 
receiving  State  water  quality 
certification  will  not  bie  affected  by  the 
listing  of  the  Alabama  sturgeon. 
However,  as  in-stream  gravel  mining 
generally  produces  higher  turbidity 
levels  than  are  produced  by 
maintenance  dredging,  the  Service 
believes  that  increases  in  turbidity 
within  Alabama  sturgeon  habitat  from 
in-stream  gravel  mining  activities  could 
be  considered  a  "may  adversely  affect" 
situation  that  the  Corps  would  need  to 
address  through  section  7  consultation 
with  the  Service,  if  the  species  were  to 
have  been  listed  However,  the  Service 
does  not  anticipate  that  turbidity  . 
produced  from  gravel-mining  of 
unconsolidated  substrates  would  likely 
jeopardize  the  continued  existence  of 
the  Alabama  sturgeon. 
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Issue  9:  Sever  il  respondents  were 
concerned  that  |f  the  Alabama  sturgeon 
were  Usted  any(^ne  could  file  a  class 
action  suit  and  itop  a  Federal  project 
(such  as  maintenance  dredging)  or  stop 
the  issuance  of  eischaripe  permits. 

Response:  Citizen  suits,  not  class 
action  suits,  arejavailable  under  the  Act. 
However,  it  is  unlikely  that  suits 
challenging  actwities  already 
determined  by  ^e  Service  not  to  be 
likely  to  jeopardize  the  continued 
existence  of  a  sfecies  would  be 
successful. 

Issue  10:  A  fe  w  respondents  felt  that 
the  Service  shot  Jd  not  change  its 
position  on  various  issues  addressed 
within  the  proposed  rule  after  the  rule 
had  been  pubUahed. 

Response:  The  Service  has  modified 
its  position  on  a  number  of  issues 

'  '.  proposed  rule;  these 
ted  in  this  final 
ent  (see  the  response  to 
information  becomes 
available,  the  Service,  as  part  of  its 
review  process,  is  expected  to  and 
should  modify  i  aid  clarify  its  position 
from  what  was  stated  in  the  proposed 
rule.  This  is  a  n  ormal  procedure.  A 
species  is  const  iered  for  Federal 
protection  throi  igh  the  proposed  rule 
process  as  a  me  ms  of  soliciting 
comments.  The  period  in  whidi 
comments  are  dolicited  in  a  proposed 
rule  is  typically  60  to  90  days  but  may 
be  much  longeii.  as  was  the  case  with 
the  proposed  nile  for  the  Alabama 
sturgeon.  The  Service  is  then  expected 
and  required  toi  modify  and  clarify  its 
position  based  on  any  pertinent 
comments  that  khe  Act  allows  the 
Service  to  consider. 

Issue  1 1  -  Some  respondents  wanted  to 
know  if  the  Alabama  sturgeon  has  any 
economic  valu( 

Response:  T%e  Alabama  sturgeon, 
according  to  historic  records,  once 
sustained  a  sigeificant  commercial 
fishery  (see  th^  response  to  Issue  18  and 
the  "Background"  section  of  this 
notice);  if  the  species  is  recovered,  it 
may  again  be  a  valuable  economic 
resource.  How«  ver,  section  4(b)(1)(A)  of 
the  Act  require^  that  a  decision  to  list 
a  species  shall  be  based  solely  on  the 
best  scientific  t  nd  commercial  data 
available  on  th  ;  species'  status. 
Therefore,  the  Service  cannot  weigh  a 
species'  econoi  aic  value  when  it  is 
being  consider  id  for  protection  under 
the  Act. 

Issue  12:  Se\  eral  respondents  wanted 
to  know  who  v  ould  make  the  final 
listing  decisioi  . 

Response:  Tl  le  decision  on  whether  to 
add  a  species  t )  the  Federal  list  of 
endangered  an  i  threatened  wildlife  and 
plants  (50  CFR  part  17)  is  made  by  the 


Director  of  the  Service  under  authority 
delegated  by  the  Secretary  of  the 
Interior. 

Issue  13  Several  respondents 
supported  the  proposed  rule  and  urged 
the  Service  to  protect  the  Alabama 
sturgeon. 

Response:  The  Service  finds  that  such 
action  is  ncH  presently  supportable  but 
will  continue  to  survey  for  the  sturgeon 
and  can  repropose  its  listing  at  any 
future  time  should  sufficient 
information  that  the  species  still  exists 
become  available. 

Issue  14:  One  respondent  stated  that 
the  decline  of  the  sturgeon  was  an  early 
warning  sign  of  a  decline  in  the 
Alabama  River's  ecosystem. 

Response:  The  Service  agrees  that  the 
sturgeon's  decline  over  the  past  100 
years  or  more  is  likely  another  warning 
that  the  ecosystem  may  be  in  trouble 
(see  the  "Badiground"  section  of  this 
notice). 

Issue  15:  Several  respondents  felt  that 
there  was  no  firm  evidence  that  the 
Alabama  sturgeon  still  existed  and 
therefore  should  not  be  listed. 

Response:  An  Alabama  sturgeon  was 
captured  in  December  1993  and 
comments  were  received  &t>m  scientists 
pertaining  to  the  species'  continued 
existence  (see  chronological  history  of 
the  proposal  in  the  above  "Previous 
Federal  Actions"  section  for  a  further 
discussion  of  this  issue).  Based  on  all 
available  information,  the  Service  does 
not  assume  that  the  Alabama  sturgeon 
still  exists,  even  in  low  numbers.  It  is 
possible  that  future  surveys  will  reveal 
an  existing  population  of  this  fish. 
There  are  numerous  other  examples  of 
the  rediscovery  of  fishes  long  thought  to 
be  extirpated  or  extinct  in  the  scientific 
Uterature  (Kuhajda,  in  litt.,  1994). 

Issue  16:  Several  respondents  felt  it 
was  disrespectful  that  Service  persoimel 
were  not  present  in  the  hearing  room 
during  the  entire  January  31, 1994, 
hearing,  and  some  respondents  felt  that 
Service  personnel  should  have  been 
present  at  all  times  so  they  could  hear 
every  comment  that  was  made. 

Response:  Senior-ranking  Service 
personnel  (a  Deputy  Director  from  the 
Service's  Washington  Office  and  two 
Assistant  Regional  Directors  fitim  the 
Service's  Southeast  Regional  Office) 
were  present  in  the  audience  during  the 
hearing  in  question.  This  represents  a 
greater  Service  presence  than  is  normal 
or  required  by  the  public  hearing 
process.  Furthermore,  transcripts  of  all 
oral  statements  made  during  the  public 
hearing  have  been  reviewed  by  the 
Service  in  making  this  final  decision. 

Issue  1 7:  Some  respondents 
questioned  the  Service's  use  of  life 
.  history  and  habitat  preference 
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tnake 

behavior  »tA» 

respaoriaote  prmridMl  capiM  of 

sturgeo.  pwhiiratioMAtHa  Service 

did  not  lehiuaLU.in  the  "BiiifniiiiLai 

Cited  "  sactioB  of *lh«  pm|iiww!  rale  «id 

felt  the  Senrioe  sfavuld  Hse  ^  nlsvwt 

papers  <n  MaqgHMi  sp«des  fran  4fae 
Mississippi  Rivwsf^em. 

AespMse:  It  is  «  ooomoQ  pnctiw  in 

science  «B  «ue  infanaetioB  en  cksely 
related  species  to  hialp  form  fad^mt^ 
on  die  needsof  van  species  where  little 
infomntian  exists  (Ifeyden  and 
Knhsjtfs,  t«  piess).  Fm-exranple.  when 
the  Senioe  «*as  lesesrchnig 
reintroductioi  techniques  for  ^m  rare 
California  candor  end  wbeopii^cnne, 
the  Senrioe  used  tlie  related  Andem 
condor  and  samfiiiH  crane  as 
substitutes.  Tcspectively.  Certainly, 
specific  studies  t^a  species  would  be 
the  ideal,  linwerei.  when  a  species  is 
rare  and  li«!e  data  exist,  information  tm 
related  species  provides  vahirtrie 
insi^^its.  Mda  of  the  inferences 
regarding  ihe  AMnma  sturgeon's  hfc 
history  and  environmemal  TequiTements 
weie  derived  from  studies  of  the  closdy 
related  shovelnose  sturgeon. 

The  Service  appreciates  receiving 
additional  information  on  the  biology  of 
sturgeons  from  the  Mississippi  Siver 
system.  The  Service  has  incorporated 
some  information  from  these 
publications,  where  appropriate. 
However,  the  Act  does  not  require  &e 
Service  lo  cite  every  publication  on 
related  species  ia  order  to  make  a 
determination  that  a  species  qualifies 
for  the  Act's  protection. 

Issue  IB:  One  rsspondent  stated  that 
the  Service  should  not  use  an  "aicaae' 
report  that  is  a  century-old  in  its 
assessment  of  the  historic  ^undonoe  of 
the  Alabama  stuigeon. 

Response:  The  Service  did  use  a 
nearly  caotury-iM  report  to  Qu^ress 
coacaoui^  commercial  fish  harvests 
from  intedor  waters  of  the  United  SUXes 
(U.S.  Conunission  of  Fish  and  Fisbsiies 
1898)  in  concluding  that  the  Alabama 
stui:geon  was  historicaUy  raorecoBiioon 
in  the  Mobile  fiiver  syst^a.  This  1808 
report,  which  astiaated  e  oonmsitaal 
Alabama  stiu^gaon  taan«st  of  18.000  be 
(39.500  lb)  from  the  AUtaiaa  River. 
provides  vaJvable  historic  insight  into 
the  AlaijBjne  sturgeon's  abundance  ti 
the  turn  of  tii«  cenbiry.  As  discussed  in 
the  responses  to  Issues  2.  Il.and27.the 
Service  is  required  by  the  Act  to  radte 
a  listing  datenaiaBtion  atilizii^  tbs  best 
available  scientific  and  oomraercial 
information.  Tiius,  the  Service 
condades  that  il  was  apfwopriate  to  use 
I  hese  available  ooniniereul  fisheries 


date  as  to  (fae  ionner  histoticd 
abundance  of  tUs  statgeoa. 

hsue  29:  Several  ivspoadeats  wete 
concerned  that  Sorvioe  hiolo^sts 
coatected  individuals  and  tepoiteis  to 
discass  Ae  listiag  and  tried  k»  smtf 
public  opinioo  oonomiii^  issues  that 
developed  sabsonnent  to  pwblicatioa  of 
the  proposed  rule.  Thiscoaoem  was 
expressed  partifailwly  with  leferenoe  to 
the  Service's  explanatioa  iogaidii^  the 
extent  of  any  iaqtact  the  hsti^  might 
have  on  mainteoaace  dredgii^  and 
navigatioa  in  die  Mobile  River  systen^ 
and  the  Tennessee-TonbMtee 
Waterway  (TTW). 

Response:  The  pn^msed  rule  sti^  of 
the  listing  prooess  provides  an 
opportunity  to  gatfan-  information  on  a 
species  and  to  discuss  the  merits  and 
effects  of  protecting  that  species  nnder 
the  Act.  During  the  proposed  rule  stage, 
misconoeptions  often  develop  regsnling 
the  potential  impacts  of  the  listit^  on 
existii^  pra^aois  and  activities.  When 
a  miscoftoeption  exists  or  when  the 
Service  rao^gniees  that  the  SMdia.  local 
officials,  or  otheis  have  made  erroneous 
steteoieats.  the  Seiviae  is  obligated  to 
inform  the  public  that  a  misconception 
or  misinformatioD  exists. 

For  exsunple,  the  Service  staled  in  the? 
proposed  rule  that  maintenance 
dreo^ing  was  a  threat  to  the  Alabama 
sturgeon.  This  statement  was 
interpreted  by  many  to  mean  that  if  the 
fish  were  listed,  maintenance  dnid^u^ 
would  be  stopped,  navigatioa  would 
cease,  and  as  a  result  the  region  wwM 
be  left  in  economic  ruin.  The  Service 
agrees  that  if  navigation  in  the  Mohtfe 
River  system  wefe  stopped,  tiw 
economic  impact  would  be  tremendous. 
However,  the  Servioe  does  not  believe 
nor  did  it  intend  to  imply  that 
maintenance  dredgii^  for  na^'igattoa 
and  the  Alabama  sturgeon  cannot 
coexist  they  can  coexist,  and  the 
Service  pledges  to  continue  woiki^ 
with  the  Coips  towaid  this  end  (see  the 
response  to  Issues  1, 46.  and  47  for  a 
deteiied  discussion  of  why  listing 
would  not  have  s^ificantly  affected 

maintaaaoDe  died^iqg  or  navi^ion). 

Section  7  of  the  Act  and 
implementii^  reguktioiis  (50  CFR  pad 
424j  make  a  clear  distinctioo  between 
activities  that  may  adversely  affect  a 
species  and  activities  that  are  likdy  to 
jeopardize  a  ^ecies'  oootinoed 
exirteBoe.  Flederal  agencies  are  raquiied 
to  avoid  the  likelihood  iti  ieopaitiiui^ 
a  listed  species'  oontinued  existence. 
but  the  Act  does  not  require  Federal 
agencies  to  avoid  aU  ne^ive  impacts  to 
a  listed  species.  Thus,  at  public 
heani^.  in  interviews  with  rffmrter^. 
and  during  conversatioas  with 
individuals  and  agencies.  Senioe 


btolqgiats  attompied  to  clarify  this  t 
regarding  any  listed  species.  These 
atteaipts  at  clarification  were  not 
inumpar. 

Issue  20:  A  few  lespoadeols  stated 
that  the  Act  should  italaace  the  needs  Of 
listed  species  with  the  needs  of  people. 

Response:  Since  the  Acts  inception  ia 
1973.  the  Service  has  consulted  <«  tens 
of  thousands  of  proiects  and  ha.s 
developed  a  loi^  leooid  of  balancing  the 
needs  of  species  with  the  needs  of 
society  Section  7  of  the  Act  requires  the 
Servioe  to  assist  Fedefal  ^encies  iu 
detenaining  whether  their  actions  will 
likely  jeopardiae  the  cxMitinued 
existence  of  listed  species  However,  tkne 
Act  aiao  calls  Car  the  Service  to 
recoamend  akenoative  courees  of  action 
that  are  protective  of  the  ^>ecies  hut  stid 
allow  for  project  obieotives  to  be  met. 
Only  a  few  situations  have  arisen  in  the 
past  2  decades  where  disagreemenls 
between  the  Act  and  deveiopmerit 
interests  could  not  be  resolved.  In  ail 
other  cases,  the  Service,  tlirough  the 
coopei«i ve  efforts  of  goveran)ea'.al 
agencies,  industry,  and  individuals,  was 
able  to  reach  eouitable  soiuti<MK. 

If  after  consulting  in  good  faith  thr 
Service  and  the  Federal  agencv'  caamt 
resolve  a  jeopardy  situation,  the  Act 
provides  a  ftirther  means  to  tialaace 
human  needs  with  the  needs  of  species 
Section  7(hJ(lKA)(iij  provides  for 
exemptions  to  the  requirements  of  the 
-  Act  when,  among  other  things,  the     • 
benefite  of  a  Federal  action  clearly 
outweigh  the  benefits  of  an  alteraative 
course  of  action  that  wwald  oonsertv  the 
species. 

The  Servioe's  section  7  consultation 
histor>'  in  the  State  of  Alabama  provides 
a  good  example  of  how  the  Service  has 
been  able  to  balance  the  needs  of 
species  and  people  in  section  7 
consultations.  The  citiaeos  of  Alaiiiuna 
have  been  coexisting  with  many 
endangered  species  for  a  number  of 
years.  As  of  November  30. 1994.  the 
State  of  Alabama  had  the  fourth  iaigest 
number  of  federally  listed  species  (881 
of  any  State  in  the  nation.  Frtwi  1986  to 
1993  the  Service'^  Daphne.  Alebama. 
Field  Office,  reviewed  about  10.000 
Fed^al  actions  in  Alabama  fur 
compliance  with  the  Act.  During  that 
time  period,  they  issued  only  one 
jeopardy  biofogical  opinion  that 
resulted  in  stopping  a  project.  In  that 
particular  case,  there  were  no 
reasonable  and  prudent  altematives  to 
the  pn^iosed  action;  the  project 
proponent  elected  to  writhdraw  the 
projeCL  rather  than  initiate  the  Art  s 
exomption  process  (50  CFR  parts  450- 
453j. 

Issue  Ml :  Scientists  who  doseiy 
examined  the  date  that  were  used  to 
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describe  tbe  Alabama  sturgeon  generally 
agreed  that  Williams  and  Clemmer 
(1991)  made  statistical  and  procedural 
errors  in  their  analysis.  Some  biologists, 
upon  examination  of  those  data  and 
additional  data  to  that  provided  by 
Williams  and  Clemmer  (1991), 
concluded  that  the  Alabama  sturgeon 
was  still  a  valid  species.  Other 
biologists,  based  on  their  analyses, 
maintained  that  the  Alabama  sturgeon 
and  the  shovelnose  sttirgeon  (S. 
platorynchus)  were  the.  same  species. 
Response:  Ichthyologists  provided 
considerable  infimnation  concerning  the 
taxonomic  status  of  the  Alabama 
sturgeon  during  the  comment  period 
(see  the  "Background"  section  of  this 
notice  for  a  discussion  of  this  material). 
However,  all  of  the  taxonomic 
information  has  consisted  of 
unpublished  reports;  none  of  this 
taxonomic  information  has  been 
subjected  to  peer-review  and  accepted 
for  publication  in  a  scientific  journal, 
with  the  exception  of  the  study  by 
Mayden  and  Kuhajda  (in  press).  The 
description  of  the  Alabama  stiirgeon  as 
a  full  species  by  Williams  and  Clemmer 
(1991)  is  the  only  taxonomic  account 
that  has  been  published  in  a  peer- 
reviewed  scientific  journal.  However, 
the  study  by  Mayden  and  Kuhajda  (in 
press)  cont^rates  the  determination  of 
Williams  and  Clemmer  (1991)  that  the 
Alabama  sturgeon  is  a  distinct  species. 
Thus,  until  such  time  that  the  Alabama 
sturgeon's  current  taxonomic  status  is 
revised  in  an  appropriate  peer-reviewed 
scientific  jouriMl,  the  Service  will 
consider  the  Alabama  sturgeon  (S. 
suttkusi]  to  be  a  full  species  that  is 
distinct  from  the  shovelnose  sturgeon 
(S.  platorynchus)  [see  the  response  to 
Issue  22  for  a  discussion  of  why  the 
Alabama  sturgeon  would  still  qualify  for 
protection  under  the  Act  even  if  it  were 
determined  to  be  a  subspecies  or 
population  of  the  shovelnose  sturgeon). 

As  indicated  in  the  Background 
section,  the  Service  has  received  a  very 
recent  study  report  prepared  for  the 
Corps  of  Engineers  and  the  Service 
(Genetic  Analyses  1994).  The  study 
compared  a  number  of  nuclear  ONA 
markers  for  the  three  Scapbirhynchus 
sttirgeon  and  foimd  no  meastirable 
difference  between  pallid  and 
shovelnose  sturgeons  but  significant 
difiierences  between  those  sturgeons  and 
the  one  Alabama  sturgeon.  Further,  this 
study  does  show  that  the  single 
specimen  of  Alabama  sturgeon  captured 
in  1993  was  considerably  different  from 
pallid  and  shovelnose  sturgeons.  This 
genetic  study  also  indicated  that  another 
specimen  of  Alabama  sturgeon  would 
very  likely  provide  conclusive  evidence 
of  these  consistent  difiierences. 
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Issue  22:  Severe  respondents 
recognized  that  if  he  Alabama 
sturgeon's  taxonoi  uc  status  could  not 
be  resolved,  the  A  :t  would  allow  the 
Service  to  list  the  Klebama  sturgeon  as 
an  endangered  sul^species  or  distinct 
population  of  the  thovelnose  sturgeon 
(S.  platorynchus).  However,  opinions 
differed  greatly  ct^ceming  the 
appropriateness  of  such  a  listing.  A  few 
respondents  stated  that  the  Service 
should  defer  any  decision  to  list  the 

until  a  full  taxonomic 
es  is  completed, 
lomic  questions 

la  sturgeon's  status 
ive  been  raised,  and 
the  Service  admits  that  there  is 
controversy  surrotmding  this  issue. 
However,  as  diso  ssed  in  the  response 
to  lssue-21 ,  the  oi  ly  peer-reviewed 
scientific  publicai  ion  on  the  Alabama 
sturgeon's  taxono  nic  status  is  Williams 
and  Clemmer  (19il).  Further,  a  study  by 
Maydoi  and  Kulujda  (in  press),  which 
has  been  accepted  for  publication  in  a 
tific  journal, 
termination  of 

er (1991) that  the 
is  a  distinct 
taxonomic  specie^.  Upon  publication  of 
the  study  by  Mayti«i  and  Kuhajda  (in 
press),  two  peer-i  mewed  scientific 
publications  will  supfwrt  the  distinct 
taxonomic  status  of  the  Alabama 
sturgeon. 

The  Alabama  sfurgeon  (S.  suttkusfi 
has  been  recogniied  in  both  the 
proposed  rule,  tl^  Jime  21. 1994.  notice 
of  extension,  anmthis  notice  of 
withdrawal  as  a  distinct  species,  not  a 
population  or  subspecies  (see  the 
response  to  Issue|21  and  the 
"Background"  section  of  this  notice). 
However,  the  Ad  (section  3(15)) 
provides  for  listiag  subspecies  or 
distinct  populatiin  segments  of 
vertebrate  species  as  endangered  or 
threatened.  Thus!  if  the  Alabama 
sturgeon  is  subsequently  recognized  as 
a  distinct  subspecies  or  population 
segment  of  the  shovelnose  sturgeon  (S. 

elatorynchus),  it  would  still  qualify  as 
eing  eligible  for  the  Act's  protection. 
This  second  cont  lusion  is  based  on  the 
fact  that,  even  if  he  sturgeon  in  the 
Mobile  River  sys  em  is  the  shovelnose 
sturgeon  and  not  recognized  as  a 
subspecies  of  tlu  t  species,  it  is  a  distinct 
population  segm  mt  of  a  vertebrate 
species  and  is  a  ]  copulation  that  may  be 
in  danger  of  extiaction  (see  the 
"Summary  of  Fa(lors  Affecting  the 
Species"  section  of  this  notice). 

To  explain  further.- all  members  of  the 
genus  Scaphirhy  nchus  are  freshwater 
fish  (Bailey  and  i  >oss  1954),  and  there 
are  no  known  re  :ords  of  any  member  of 
this  genus  in  ma  -ine  waters  or  the 


intermediate  rivers  between  the  mouths 
of  the  Mississippi  and  Mobile  Rivers. 
Thus,  if  the  Alabama  sturgeon's 
taxonomy  is  subsequently  revised  to 
population  status  in  a  peer-reviewed 
scientific  journal  and  the  revision  is 
generally  accepted  by  the  scientific 
community,  the  Service  would 
recognize  that  information  to  reflect  the 
most  current  nomenclature. 

Issue  23:  A  few  respondents  presented 
a  list  of  potential  impacts,  including 
impacts  to  recreation,  flood  control, 
existing  interstate  water  disputes,  and 
numerous  other  water-related  issues. 
However,  little  specific  information  was 
presented  to  indicate  how  the  listing 
would  impact  these  activities. 
Response:  Without  specific 
information  on  how  these  activities 
would  have  been  impacted  if  this 
species  had  been  listed,  the  Service  is 
unable  to  evaluate  the  extent  of  the 
impacts  and  in  any  case  is  not  allowed 
to  consider  such  impacts  when 
determining  any  species  to  be 
endangered  or  threatened.  However,  the 
Service  does  not  foresee  significant 
impacts  to  these  activities  if  the 
Alabama  stiu^geon  were  to  be  listed  in 
the  future. 

Issue  24:  One  respondent  commented 
that  the  Service  should  not  list  another 
species  because  the  Service  has  a  poor 
record  of  recovering  species  and  the 
Service  cannot  take  care  of  all  the 
species  already  on  the  list. 

Response:  As  outlined  in  the  response 
to  Issue  2,  the  Act  allows  the  Service  to 
consider  only  information  related  to  the 
species'  status  when  deliberating  as  to    • 
whether  a  determination  of  endangered 
or  threatened  status  is  warranted  under 
the  Act.  Therefore,  the  Service  cannot 
and  does  not  consider  its  historic 
recovery  record  or  its  current  recovery 
workload  in  determining  whether  a 
species  deserves  protection  of  the  Act. 

Issue  25:  Several  respondents 
commented  that,  as  the  Service  had  not 
prepared  a  Regulatory  Impact  Analysis 
or  complied  with  the  Regulatory 
Flexibility  Act,  it  could  not  proceed 
with  the  hating.  .. 

Response:  In  dealing  with  this 
rulemaking  process,  the  Service  has 
comphed  with  all  applicable  laws, 
regulations,  and  departmental  guidance. 
Preparation  of  a  Regulatory  Impact 
Analysis  was  an  element  of  Executive 
Order  12291.  which  was  revoked  by 
Executive  Order  12866.  The  Service  is 
exempt  bom  the  requirements  to 
comply  with  the  Regulatory  Flexibility 
Act  with  respect  to  the  listing  process 
under  section  4  of  the  Act  in  accordance 
with  the  intent  of  Congress. 

Issue  26:  There  were  allegations  from 
some  respondents  that  the  minimum 


flow  requirement  of  90  cubic  meters  per 
second  (cms)  (3.000  cubic  feet  per 
second  (cfs))  for  the  Alabama  sturgeon 
which  was  stated  in  the  proposed  rule, 
was  arrived  at  arbitrarily.  There  was 
also  concern  that  if  any  minimum  flow 
releases  were  necessary,  substantial  loss 
of  revenue  from  hydropower  facilities  at 
Robert  F.  Henry  and  Millers  Feny  Locks 
and  Dams  would  occur  and  that 
hydroelectric  dams  further  upstream  in 
the  Alabama  River  system  could  also  be 
affected  by  the  listing. 

Response:  A  series  of  dams  now 
control  water  flows  in  much  of  the 
Mobile  River  system.  Changes  in  the 
natural  flow  patterns  have  probably  had 
both  direct  and  indirect  effects  on  the 
Alabama  sturgeon  and  its  habitat.  In  the 
proposed  rule,  it  was  stated  that  "The 
Service  expects  that  continuous 
minimum  flows  of  approximately  3.000 
Icfe]  will  be  required  [to  sustain  the 
Alabama  sturgeon)  below  both  Robert  F. 
Henry  and  Millers  Ferry  Locks  and 
Dams  on  the  lower  Alabama  River"  and 
that".  .  .  minimum  flows  below 
Claiborne  Lock  and  Dam  are  already 
maintained  at  approximately  5.000  cfe 
to  provide  for  cooling  water  intake  of 
downstream  industry."  Although  the 
Service  concedes  that  little  information 
on  the  flow  needs  of  the  stiu^eon  is 
available,  a  minimimi  figure  of 
approximately  90  cms  (3.000  cfs)  was 
arrived  at  by  Service  and  other 
biologists  familiar  with  the  Alabama 
River  and  its  fish  populations. 

The  Service  now  has  information  that 
the  Alabama  Power  Company  (APC). 
through  an  agreement  with  the  Corps, 
attempts  to  maintain  (for  the  purposes 
of  navigation)  a  minimum  average  daily 
flow  of  approximately  149  cms  (4,640 
cfs)  over  any  seven  consecutive  day 
period  and  a  minimum  average  daily 
flow  of  approximately  81  cms  (2.667  cfe) 
over  any  three  consecutive  day  period 
downstream  of  Claiborne  Lock  and 
Dam.  Further,  the  average  daily  flows 
over  the  last  decade  downstream  of 
Claiborne  Lock  and  Dam  have  ranged 
from  114  to  6912  cms  (3,800  to  244,000 
cfe).  Therefore,  the  Service  believes  that 
the  minimum  average  daily  flows,  as 
agreed  to  by  the  Corps  and  the  APC. 
coupled  with  historic  and  Federal 
Enei^y  Regulatory  Commission  (FERC)- 
ordered  flow  patterns,  are  likely 
adequate  to  sustain  any  Alabama 
stwveon  in  this  river  reach. 

The  Service's  opinion  on  flow 
requirements  for  river  segments 
upstream  of  Claiborne  Lock  and  Dam.  as 
stated  in  the  proposed  rule,  has  changed 
somewhat.  The  Service's  position 
remains  that  the  best  biological 
jud^ent  at  this  time  is  that  a  combined 
minimum  average  daily  flow  of 
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approjomately  90  cms  (3,000  cfe)  from 
the  Robert  F.  Henry  and  Millers  Ferry 
Locks  and  Dams  would  be  required  to 
maintain  a  population  of  the  Alabama 
sturgeon  upstream  of  Claiborne  Lock 
and  Dam.  However,  the  continued 
existence  of  the  sturgeon  upstream  of 
Claiborne  Lock  and  Dam  has  not  been 
substantiated  in  nearly  a  decade, 
although  anecdotal  evidence  exists. 

Therefore,  based  on  our  current 
knowledge  of  die  Alabama  sturgeon,  no 
changes  in  water  releases  from  these 
structures  or  bom  structures  located  in 
the  headwaters  of  the  Alabama  River 
system  (e.g..  Coosa  and  Tallapoosa 
Rivers)  would  have  been  suggested  for 
the  benefit  of  the  sturgeon  nor  would 
they  have  been  anticipated  by  the 
Service  as  a  result  of  hsting.  Thus, 
without  changes  in  flow  releases  from 
power-generating  dams.  Uiere  would 
have  been  no  loss  of  electrical  power 
revenue  resulting  from  any  listing  of  the 
Alabama  sturgeon. 

Issue  27:  Numerous  respondents 
maintained  that  the  listing  of  the 
Alabama  sturgeon  would  devastate 
Alabama's  economy  and  requested  that 
the  Service  consider  economic,  social, 
or  other  impacts  Uiat  might  occur  if  the 
Alabama  sturgeon  was  listed.  They  also 
requested  that  the  Service,  as  a  result  of 
tiiese  forecasted  impacts,  withdraw  the 
proposal  to  list  the  Alabama  sturgeon. 
Response:  Section  4(b)(1)(A)  ofUie 
Act  requires  the  Service  to  base  its 
decision  on  whether  to  list  a  species 
solely  on  the  best  scientific  and 
commercial  data  available  on  the 
species'  status  and  precludes  the 
Service  from  considering  economic  or 
other  impacts  that  might  result  from  Uie 
usting.  Pubhc  comments  directed  to 
economic  or  other  impacts  are  outside 
the  scope  of  topics  that  the  Service  can 
consider  in  making  any  final  rule 
determination.  However,  even  though 
economic  impacts  cannot  be  considered 
in  the  listing  process,  the  Service 
believes  tiiat  die  impact  bom  a  listing 
action  on  the  region's  economv  would 
have  been  minimal  (see  the  responses  to 
Issues  1,  6.  26,  30,  46,  and  47). 

Issue  28:  In  the  proposed  rule,  the 
Service  maintained  that  channel- 
training  devices  could  be  used  to  further 
reduce  the  need  to  conduct  extensive 
maintenance  dredging  operations  in  the 
Mobile  River  system.  Some  respondents 
disagreed,  stating  that  the  Corps  was 
using  as  many  channel-training  devices 
as  was  necessary. 

Response:  hi  tiie  proposed  rule,  the 
Service  cited  studies  by  die  Corps  and 
others  that  the  use  of  channel-training 
devices  (e.g..  ti-aining  dikes,  jetties,  sills, 
and  revetments)  in  several  rivers  in  the 
eastern  half  of  the  United  States  reduced 


dredging  requirements  by  over  50 
percent.  The  Corps'  own  data  stated  diat 
stiTictures  in  the  Alabama  River  were 
assumed  to  eliminate  about  60  percent 
of  dredging  requirements  at  the  specific 
location  where  such  stinctures  were 
designed  and  constioicted  in  the  last 
phase  of  training  works  on  the  Alabama 
River.  The  present  system  on  the 
Alabama  River  consists  of  67  channel 
ti^ining  works  at  16  locations.  The 
Corps  has  subsequenUy  stated  tiiat, 
based  on  the  Mobile  District's  criteria 
for  the  use  of  training  works,  these 
structures  are  already  used  to  the 
maximum  extent  practicable.  However 
the  Service  understands  that  the  Corps 
will  continue  to  evaluate  their  use.  will 
mwiify  existing  stioictures  as  necessary 
and  may  constioict  additional  ti«ining 
devices  when  justified. 

Although  the  Service  believes  tiiat 
tiaining  devices  could  reduce  impacts  to 
the  Alabama  sturgeon  and  encourages 
die  Corps  to  consider  dieir  use  in  future 
planning,  the  Service  does  believe  tiiat 
more  training  devices  would  not  be 
required  to  avoid  jeopardy  to  the 
Alabama  sturgeon,  if  ever  hsted  in  tiie 
future. 

Issue  29:  Several  respondents 
expressed  concern  as  to  why  non- 
Service  biologists  were  permitted  only 
15  minutes  to  examine  the  dead 
Alabama  sturgeon  captured  in  December 
1993  and  why  the  Service  decided  tiiat 
hve  tissue  sample^uld  not  tiien  be 
taken  from  the  fish. 

Response:  The  Service  concedes  that 
the  15  minutes  granted  to  biologists 
associated  witii  the  Coalition  to  examine 
a  specimen  of  a  rare,  poorly  known 
sturgeon  on  or  about  January  7,  1994, 
may  have  been  an  insufficient  amount 
of  time  in  which  to  make  a  detailed 
identification.  However,  a  short  time  for 
examination  was  considered  best  in 
order  to  prevent  significant  tiiawing  of 
the  frozen  specimen  and  thus  prevent 
further  deterioration.  Additionally,  the 
15-minute  time  interval  was  mutually 
agreed  upon  by  biologists  witii  botii  tiie 
Coalition  and  the  Service  but  was 
negotiable,  as  subsequently  clarified  in 
a  letter  from  the  Service  to' the  Coalition 
dated  January  19. 1994.  This  letter 
stated,  in  part,  "•  •  •  additional  time 
could  have  been  arranged  [to  examine 
the  sturgeon!  had  there  been  a  request 
for  such."  No  official  request  was  made 
to  the  Service  or  hatchery  staff  for 
additional  time  to  examine  tiie  fish  prior 
to  or  during  tiie  Coalition's  visit  to  the 
State  of  Alabama's  Marion  Fish 
Hatchery.  No  Service  representative  was 
present  for  this  examination,  but  a 
representative  from  the  Corps  was  in 
attendance  to  view  the  sturgeon. 
Hatchery  personnel  were  informed  of 
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The  CoaBtum  aent  a  I^tar  ta  t^ 
Service  (»  Deceatbet  7, 1993«  requesting 
fresh  blood  and  nuiacle  tiesMe  samples 
from  the  live  stuigpoatliat  hadfaeoi: 
captured  a  Gn«  days  aacBer.  ba  a  letter 
dated  December  17, 1993.  the  Sendee 
staled  that  it  did  not  take  muscle  and 
blood  samples  from  tkeatuigaon 
because  of  the  intrusive  nature  of  the 
sampling  and  the  potential  to  tiaumatize 
or  cause  the  death  of  the  fish.  However, 
fin  cl^)s  were  made  and  frxizen  for 
future  study.  When  the  Coalition 
received  word  that  the  sturgeon  had 
been  found  dead  onDu»aaber  31. 1993, 
they  arranged  an  exttounation  of  the 
fish.  A  January  6, 1994,  letter  from  the 
Coalition  and  a  January  12. 1994,  letter 
from  the  Corps  fiormaUy  requested  that 
the  Service  provide  tissue  samples  from 
the  now-frozen  stufgaon  and 
subsaraples  of  the  fin  dips  obtained 
prior  to  its  death. 

However,  Service  biologists  decided 
that  no  intrusive  tissue  samples  should 
be  taken  from  the  sturgeon  [Hior  to  the 
necropsy  that  was  to  be  conducted  at 
the  National  Biological  Survey's 
laboratory  in  Leetowo,  West  Virginia.  It 
was  stated  in  Service  letters  dated 
January  18. 1994,  to  the  Corps  and 
January  19, 1994,  tailM  Coalition  that 
samples  of  tissue  removed  from  the  fish 
might  jeopardize  any  chance  for  a 
determination  of  its  cause  of  death  but 
that  a  muscle  tissue  sample  would  be 
provided  to  Coalition  biologists  after  the 
necropsy  was  completed.  Immediately 
after  tbe  examination  o£  the  fish  by 
biologists  representing  the  Coalition,  the 
carcass  was  shipped  to  the  West 
Virginia  laboratory.  Following  the 
necropsy,  muscle  tissue  samples  were 
sent  to  Coalition  biologists  and  to  the 
Corps. 

Issue  30:  Some  respondents  expressed 
concern  regarding  the  potential  effects 
the  listing  of  the  Alabama  sturgeon 
would  have  on  coalbed  methane- 
associiited  industries. 

Response:  The  extraction  of  coalbed 
methane  can  necessitate  the  release  of 
produced  water  into  the  environment, 
and  this  discharge  was  mentioned  as  a 
potential  threat  to  the  Alabama  sturgeon 
in  the  proposed  rule.  The  Corps 
authorizes  produced-water  discharge 
structures  pursuant  to  section  10  of  the 
RHA  (33  U.S.C.  403)  if  the  outfall 
structure  is  placed  into  navigable  waters 
of  the  United  States.  The  Corps  typically 
authorixes  these  structures  with  a  Letter 
of  PermissioB.  Letters  of  Permission  are 
a  type  of  permit  issued  thmug^  ^n 


abhcevialad  pcoc^sMagiygrcediiee  Act 
includes  I  -  -  -   - 

(including  the  S^io^  t 
and  wiUlkfe  afup*"^  aa  nq^iml  by  die 
Fi^  md  wa&iiCoaedi— tiaa  Ac* 
(FWCA).  and  •  p4bbe  iaUiert 
evaluatkm,  but  without  pn^fisyagatt 
individv^  pubU^  aotiee.  LattaB  q§ 
Permissioik  aiay  )e  used  tit  I  ~ 
subject  to  1 
in  the  opiaiim  ( 

thaL     . 

would  not  have  j 
cumulative  imi 
values,  and  j 
appreei^ilai 
priarto(~ 
receiveapennitl 
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AdditionaHy. 
,  tba  appBcnrt  mast 
thaSlateof 
Alabama  under  Hetionet  PoBatJon  and 
Discharge  Eliaiui|rtiaii  System  9fi>DE^ 
giudehaea.  As  tha  last  known  oocuidad 
habitat  of  the  AJ^Mnoa  sturgeon  existed 
far  doMmstream  ^f  theaepennil 
activities,  the  SeMnca  doas  not  beheve 
that  any  modification  to  eodstiB^ 
discharge  stnaetu^  authariaetian 
procedures  is  aeaded  to  peoteet  the 
Alabama  atnigeoj  l 

The  potentMl  <  oalbedmethane  wells 
are  far  upstxeam  I  »f  kaowm  Alabama 
sturgeon  habitat  ind  any  diachmy  must 
meet  State  water  quahty  standards  (the 
Service  has  stated  that  the  water  quality 
standards  will  ndt  have  to  ba  modified 
in  order  to  protect  the  Alabama 
sturgeon).  Thereiue,  the  Service  dees 
not  anticipate  anat  ^nct  w  iadirect 
impacts  to  the  AUiama  stuigeon  frtmi 
properly  permitted  pieduced-water 
discharges.  { 

Issue  31:  One  asspondent  staled  that 
he  had  seen  sturgeon  swim  through 
locks  and  that  tlii  recently  cau^t 
Alabama  sturgeoti  might  actuaUy  be  a 


shovelnose  sti 
down  the  TTW 
River  system 
RespoHSt: 
characters  that 
differentiate  the 
populations  (see 


that  had  passed 
theTeaaessee 


upon  morphological 

be  used  to 

osturgaoB 

«  "Baekground" 
section  of  this  ncjtice).  various 
ichthyologists  verified  that  the  stui^on 
caught  in  the  Alabama  Ri\'er  in 
December  1993  \  ras  an  Alabama 
sturgeon.  In  addi  ion,  it  is  true  that  the 
opening  of  the  T  IM  potentially 
facilitates  the  mdvement  of  certain 
fishes  between  the  Tennessee  and 
Tombigbee  Rive^  However,  passage  of 
a  shovelnose  stuigeon  from  the 
Tennessee  River  pystem  through  the 
TTW,  down  the  entire  length  of  the 
Tombigbee  Rives,  and  up  the  lowermost 
portion  of  the  Alabama  River  to  where 
the  specimen  wap  captured  would 
wtfiise  swimmiiig  downstream  through 
a  total  of  12  locksT  The  shovelnose 
sturgeon  is  thoiwit  to  migtate  limited 


dislascss  (see  tbeltackgMnMr*  seetioa 
of  this  necic^v  bat  dte  ttaBMad  ef  a» 
iadmAMd  itaipoB  twwefsiaga 
diitanoaof  ««w  MSkiloaBetas  (la»> 
(40Onilea  M)>aB^  gettkif  caa^  m  a 
gitt  aat  is  the  Alakaaw  Hwaii 
FatdMnnom,  pt^ulMioaa  of  dto 


based  oa  rqMxts  r 
fisbanaeB  (John  Cmder.  Te 
WihUife  Keaoincaa  Agaacy, 
communication,  19B^ 

Issue  33:  Qnanspeadent  qewtad  fram 
a  newq^per  utida  dhat  stalait  tbe  Aet's 
scatter-diat  attempt  tO'  psasarva 
ewything  made  httla  sense  and  Aet 
\uilas8  the  law  wae  changed,  bietegiats 
evaatuaBy  woidd  idanti^  eaoii^  ma 
species  fur  Fedenl  pratectie*  to  anka' 
everywhaie  off  limits  to  kumaas. 
Anodier  respondent  noted  Aat  nafBie 
itself  has  AM&oyad  die  vMt  maioritjt  of 
Ufa  (aims  and  that  extiactioa  is  an 
inevitaUe  fact  of  evohitieB. 

Rgspona*:  The  Act  spaeifiea%  states 
that  the  Service  ie  to  Ifat  tlMae  species 
that  are  in  danger  e^extlBetisn 
thieughout  a  s^mficant  poetion  el  their 
range  and  that  oiriy  tile  beet  biaiegicsl' 
InfcmnatiaD  available  eaa  be  aaad  in. 
these  deteimiaatfcmes  (see  the  responses 
to  Issues  2  and  27>.  M  dw  preaaaf  time, 
over  900  natise^acias  have  been  Ibted 
and  tens  of  theusanda  of  ceneaitBtiens 
(informal  cm-  fiHaw);)  have  bem  made  * 
with  only  a  small  percentage  cmatiag 
significant  problems  ibrthe  pn^ect  er 
local  economy.  While  it  is  true  diat 
catastsophic  events  omt  geologic  si  time 
have  msuhed  ha  die  extincdee  of 
millions  of  species  since  life  evolved  on 
oar  planet,  ^e  rate  of  extinctions  in  die 
past  couple  of  centuries  has  accelerated 
dramatically  as  a  direct  resuH  of  human 
activities. 

Issue  33:  One  respondent  noted  that 
the  listing  of  the  Alabama  sturgeon 
would  impsct  individuate  conducting 
private  activities  by  frntang  diem  to  p^ 
for  implementing  costly  habitat 
conservationjE^ans  (HCPs). 

Response:  The  Sovice  assiunes  that 
these  activities  are  land-use  activities 
that  have  no  Federal  permit  requirement 
or  funding  source.  Seetioa  ft  ef  tte  Act 
lists  prohibited  activities  with  respect  to 
endangered  species,  iachicbng  "taira" 
(e.g.,  kill,  wound,  harm).  Section  10(a) 
of  the  Act  provides  that  private 
individuals  whose  acdvities  would 
incidentally  take  a  species  may  ot^aun 
an  "incidental  take  permit"  provided 
they  prepare  and  are  d>le  to  implement 
a  habitat  conservation  pllan  (HO*)'  that 
meets  the  requirements  of  section 
10(a)(2)(B)t  However,  there  is  no  need  to 
prepere  and  implement  an  HCP  unless 
it  is  established  that  an  mdiwiduaf  s 


activity  would  incidentally  result  in  the 
take  of  a  listed  species. 

Issue  34:  Some  r^pondents  noted  that 
some  sturgeon  species  actually  might 
benefit  from  deep-water  habitats  created 
by  various  dredging  activities. 

Response:  Other  stiirgeons  have  been 
documented  fit>m  deep  dredge  holes  of 
rivers.  However,  dredging  should  not  be 
construed  as  an  activity  that  is  totally 
compatible  vdth  the  well-being  of  the 
sturgeons  (see  the  respQnses  to  Issues  1' 
and  8).  Certain  dredging  activities  may 
compromise  foraging  and  spawning 
habitat  for  a  sturgeon  by  removing 
relatively  stable  substrate  and 
destabilizing  adfacent  habitat.  Dredging, 
therefore,  should  not  necessarily  be 
viewed  as  a  means  of  creating  deep- 
water  habitats  with  stable  substrates  for 
any  stuigeon. 

Issue  35:  Several  respondents  stated 
that  commercial  fishing  should  be 
implicated  in  the  overall  decline  of  the 
Alabama  sturgeon.  Another  respondent 
speculated  that  overexploitation  of  the 
paddlefish  {Polyodon  spathula)  for  its 
eggs  in  the  1980s  may  have  resulted  in 
an  increased  incidental  catch  of  the 
Alabama  sturgeon.  This  may  have 
contributed  to  the  sturgeon's  decline. 

Response:  There  is  an  historic  account 
of  commercial  harvest  for  sturgeons  in 
the  Mobile  River  system  at  the  turn  of 
the  century  (U.S.  Commission  of  Fish 
and  Fisheries  1898)  that  stated  that 
18.000  kg  (39.500  lb)  of  Alabama 
sturgeon  were  harvested.  However, 
without  historic  population 
information,  the  Service  cannot 
conclude  that  the  Alabama  sturgeon  was 
overharvested  during  that  period. 
Furthermore,  the  Service  has  no 
evidence,  other  than  anecdotal  reports, 
that  incidental  catches  of  the  Alabama 
sturgeon  occurred  during  the  paddlefish 
fishery  in  the  1980s  and  contributed  to 
the  sturgeon's  decline  (see  Factor  B  m 
the  "Summary  of  Factors  Affecting  the 
Species"  section  of  this  notice).  The 
Service  believes  that  massive  alteration 
of  the  river's  aquatic  ecosystem  has 
played  the  most  significant  role  in  the 
Alabama  sturgeon's  decline  (see  Factor 
A  in  the  ''Summary  of  Factors  Affecting 
the  Species"  section  of  this  notice  and 
the  response  to  Issue  36).  However,  the 
Act  does  not  require  that  the  specific 
causative  agents  be  known  or  even  be 
well  understood  for  a  species  to  qualify 
for  Federal  protection. 

Issue  36:  Several  respondents  stated 
that  die  Service  overemphasized  the 
impact  that  recent  impoundments  may 
have  bad  on  the  decline  of  the  Alabama 
sturgeon. 

Response:  The  Service  acknowledges 
that  the  spedfic  causes  of  the  Alabama 
sturgeon's  current  status  are  poorly 


understood.  However,  the  Service 
believes  diat  it  is  reasonable  to  conclude 
that  the  impoundments  constructed  on 
the  Alabama  River  in  the  late  1960s  and 
early  1970s  likely  played  a  significant 
role  in  the  decline  of  die  Alabama 
sturgeon  (see  Factor  A  in  the  "Summary 
of  Factors  Affecting  the  Species"  section 
of  this  notice).  Additionally,  even  if 
reservoirs  were  not  a  factor,  the  Act 
does  not  require  that  the  Service  know 
all  the  specific  causes  of  a  species' 
decline  before  the  Ser\'ice  can  decide  to 
list  the  species.  The  Act  requires  only 
that  the  Service  use  the  best  available 
information  on  the  species'  status  to 
support  the  conclusion  to  list  any 
species  that  is  in  danger  of  extinction 
(see  the  response  to  Issue  2).  With 
respect  to  the  Alabama  sturgeon,  as 
discussed  under  Factor  A  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section  of  this  notice,  the  best 
available  information  demonstrates  that 
it  has  suffered  a  dramatic  decline  in 
both  population  size  and  range  over  the 
past  100  years,  even  if  there  are  some 
uncertainties  as  to  the  cause(s)  of  this 
decline. 

Issue  37:  Several  respondents  stated 
that  the  Service  should  not  use 
anecdotal  information  in  this 
rulemaking  process. 

Response:  The  Service  has  included 
some  anecdotal  information  in  this 
notice.  However,  the  decision  whether 
to  list  this  species  was  not  been  based 
on  anecdotal  information  (see  the 
"Simimary  of  Factors  Affecting  the 
Species"  section  of  this  notice). 

Issue  38:  One  respondent  contradicted 
statements  made  by  the  Service  in  the 
proposed  rule  that  the  shovelnose 
stiu:geon  had  changed  its  diet,  allegedly 
because  of  the  effects  of  channelization 
activities. 

Response:  The  Service  concedes  that 
the  reference  in  the  proposed  rule  to  a 
shift  in  the  shovehiose  sturgeon's  diet, 
attributed  to  channelization  activities, 
was  erroneous.  Any  assertion  that 
changes  in  the  shovelnose  sturgeon's 
food  habits  resulted  from  channelization 
activities  has  been  deleted  from  this 
notice  and  was  not  considered  when 
making  the  decision  to  withdraw  the 
proposal. 

Issue  39:  Several  respondents 
expressed  concern  over  differences 
between  how  the  Service  addressed 
certain  issues  in  the  Jxme  15,  1993. 
proposed  rule  and  how  the  Service 
addressed  these  issues  in  subsequent 
oral  presentations  and  official 
documoits.  especially  the  June  21, 
1994.  notice  of  a  6-month  extension  of 
the  deadline  and  reopening  of  the 
comment  period. 


flesponse.The  Service  has  received 
numerous  comments  and  has  had 
discussions  with  other  Federal  ageoicies 
(including  the  Corps)  regarding  the 
Alabama  sturgeon's  biology  and 
taxonomic  status  and  how  listing  the 
species  could  impact  and  be  impacted 
by  Federal  activities.  When  clarihing 
information  was  provided  by  all  these 
contacts,  the  Service  considered  it  and 
has  altered,  as  it  should,  its  position  on 
some  factors  addressed  in  the  proposed 
rule  (see  the  response  to  Issue  io  for  a 
further  discussion  of  this  issue).  These 
modifications  of  Service  positions  wen; 
partially  reflected  in  the  June  21. 1994. 
notice  of  a  6-month  extension  of  the 
deadline.  However,  a  full  discussion  of 
the  Service's  position  on  these  issues,  as 
influenced  and  modified  by  public 
comments,  is  contained  in  this  notice. 

Issue  40:  A  few  respondents  stated 
that  the  June  21.  1994.  notice  of  a  6- 
month  extension  of  the  deadline  did  not 
make  it  clear  to  them  what  type  of 
comments  the  Service  was  seeking. 

Response  The  Service  stated  in  the 
June  21, 1994.  notice  of  a  6-month 
extension  of  the  deadline  that  the 
Service  was  primarily  seeking 
additional  information  on  the 
population  status  of  the  Alabama 
sturgeon.  However,  in  the  development 
of  this  notice,  the  Service  has 
considered  all  the  comments  received 
through  October  17.  1994.  the  end  of 
last  open  comment  period. 

Issue  41  In  the  June  15.  1993. 
proposed  rule,  the  Service  referred  to 
the  sturgeon  that  was  being  proposed  for 
endangered  species  status  as  the 
"Alabama  sturgeon."  However,  in  the 
June  21. 1994.  notice  of  a  6-month 
extension  of  the  deadline,  the  Ser\'ice 
referred  to  this  same  sturgeon  as  the 
"Mobile  River  system  population  of  the 
Alabama  stuigeon."  Several  respondents 
stated  that  this  change  created 
confusion  as  to  whether  the  Service  was 
proposing  a  species  or  a  population  of 
a  species  for  Federal  protection. 
Response:  The  reference  to  the 
Alabama  sturgeon  as  the  'Mobile  River 
system  population  of  the  Alabama 
sturgeon"  in  the  June  21, 1994.  notice 
was  an  error,  and  the  Service  regrets  any 
confusion  that  may  have  been  generated 
by  this  statement.  The  Alabama 
sturgeon  was  proposed  as  a  distinct 
taxonomic  species  for  endangered 
species  status  in  the  June  15. 1993. 
proposed  rule,  and  the  Alabama 
sturgeon  v>ras  recognized  as  a  full 
species  in  the  June  21. 1994,  notice  (see 
59  FR  31972.  col.  3.  lines  4-11).  as  well 
as  in  this  notice  (see  the  "Background" 
section  of  this  notice  and  the  response 
to  Issues  21  and  22).'  | 
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Issue  42:  SannH  Mpraasntativas  of 
industries  located  aloag  \h»  Akbua* 
River  conuBented  that  they  had^  thnm^ 
their  NPDES  perBitt  activtiies.  collected 
large  numbers  of  &h  frooi  th«  Alabana 
River,  but  they  had  oever  seen  a 
sturgeon. 

Response:  CoosideiiBg  the  rarity  of 
the  Aiabema  sturgeon  aad  the  difficulty 
of  collecting  the  species  as  shown  by  the 
effort  expended  hy  the  Service  and  the 
State  of  Alahama  ov«r  the  past  several 
years  that  resuMed  in  the  capture  of  only 
one  Alabama  sturgeon,  the  Service  is 
not  surprised  that  fir^  collectioas 
associated  with  Kffl^S  activities  failed 
to  encounter  this  species  (see  the 
"Background"  section  of  this  notice). 

Issue  43:  Several  respondents  stated 
that  the  Service  should  extend  the 
comment  period  beyond  the  October  17. 
1994.  deadhne  to  aUew  for  public 
comments  regarding  the  Service's 
Alabama  sturgeon  collection  efforts. 

Response:  The  comment  period  on  the 
Alabama  sturgeon  proposed  rule  was 
reopened  from  Septeiaber  IS,  1994. 
through  October  17. 1984  (September 
1 5.  1994;  59  FR  47294)  to  allow  for 
additional  scientific  peer  review 
regarding  the  Alabama  sturgeon's 
continued  existence.  The  closing  date  of 
the  comment  period  was  set  at  October 
17, 1994,  to  provide  suffidont  time  fer 
the  Service  to  review  all  available 
infocmatioo  and  cafnments  and  then 
draft  this  notice  in  order  to  pt^lish  the 
document  by  the  December  15, 1994, 
deadline.  The  time  allowed  for  the 
development  and  review  of  the 
doctunent  is  far  less  than  is  noimally 
provided,  and  the  Service  bdieved  that 
the  comment  period  could  not  have 
been  extended  beyond  October  17, 1994, 
without  compromising  the  Service's 
ability  to  meet  the  December  15, 1994. 
publicalioa  deadline. 

Issue  44:  A  fow  respondents  raised  the 
issue  of  the  viability  of  the  remauoing 
Alabama  sturgeon  pap«iUtion,  and  one 
individual  rammented  that  the  Service 
should  not  list  the  Alabama  sturgeon 
because  there  are  not  enough  of  them 
left  in  the  river  to  aMintaia  a  viable 
population. 

Rffiponae:  Tlw  Alabama  sturgeon 
popuhtinn  %n>  ^iyiifirantly  reduced  in 
numbers,  and  tltare  is  not  enou^ 
infcHinatioB  pnsently  available  to 
conclude  that  the  nfrnrvn  still  exists. 

Issu0  4S:  One  fesfoadant  stated  that 
the  Sovioe  had  vsmI  W^iams  and 
Clemmer  (1991)  as  the  *a-««n^™»i^ 
authority  fiar  tha  Alabama  stoigsfA  in 
the  pcepoaad  luk  but  used  Mqtden  and 
Ktthayda  (ia  piesa)  aa  the  toMMMaic 
authodty  iatha  ncitiGS  oCa  6-aMntb 
extension  of  the  deadtee. 
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Response:  The  aervice  did  not  intend 
to  imi^y  that  the  Audy  by  Mayden  and 
Kttha^  (m  ptes^  which  had  ncA  been 
accepted  for  pufalfcati<«  at  that  time, 
was  the  taxonomif  authority  ft»r  the 
Alabama  stutgeoni  when  the  notice  of  a 
6-month  exlensio*  was  published.  As 
reierenoad  in  Issue  21  and  22,  as  well 
as  in  the  "Background"  section  of  this 
notfce.  Wittiaras  and  Glemflaer11991)' 
have-the  oaly  peet-r«viewedscienti&: 
publication  regarding  the  taxooomic 
status  of  the  Alabama  sturgeon. 
Therefore,  the  Service  continues  to 
consider  Williams  and  Clemmer  (1991) 
to  be  the  taxononi|c  authority  for  the 
Alabama  sturgeoni.  However,  Mayden 
and  Kuha)da  {a.  {^ss)  has  recently  been 
accepted  for  pubUcatioa  in  a  peer- 
reviewed  scientifif:  )oumal.  Upon 
publication  of  the!  study  by  Mayden  and 
Kuhajda  (in  pres^,  two  peer-reviewed 
scientific  publicaCons  will  support  the 
Service's  contenti  in  that  the  Ahibania 
sturgeon  is  a  disti  ict  taxonomic  species. 
Issue  46:  Concern  was  expressed  that 
listing  the  Alabama  sturgeon  would 
significantly  impact  commercial  barge 
traffic  if  the  Corps  could  not  remove 
rock  shelves  fromithe  navig9tion 
channel.  I 

Response:  The  |lld>ama  and 
Tombigbee  River^  naturally  move ' 
laterally,  and  to  seme  extent,  vertically 
{channel  movement 

:  at  the  outer  bends 
ler  to  provide  fbr  a 
Navigation  channel, 
'•  must  sometimes  be 
lar  channel  alignment 
leered  consolidated 
material  are  sonujlimes  necessary  on  the 
inside  bends.  Although  the  removal  of 
these  obstructionf  to  navigation  am 
usually  infrequent  and  lestiiUed  to 
isolated  ueas,  th^  activity  may 
adversely  affect  t^e  Alabama  sturgeon. 

The  Corps  and  the  Service  have 
informaUy  discussed  the  potential 
impacts  to  the  Aliibi^  sturgeon  of 
removing  these  r4ck  shehws,  and  both 
agencies  agree  th^  if  dw  Alabama 
sturgeon  were  evf  r  listed,  section  7 
consultation  wou^  be  required  prior  to 
the  commencera^  of  any  rock  ^kelf 
removal  project  within  or  adjacent  to 
potential  Alabama  sturgeon  habital. 


This  natural  rive 
exposes  rock  she^ 
of  the  river.  In  i 
reliable  and  safc  1 
these  rock  shelve 
removed,  and  si 
improvements  oft 


However,  since 
rock  shelf 
not  emergency 
significant 
next  dredging 
to  considM  die 


th  agencies  agree  Aat 
projects  are  generally 
.tetewiittbea 
time  prier  to  the 
OP  for  both  agnnriew 
aodhalatat 
improvements  tfait  may  be  pessbleby 
the  design  and  e4astnMtiaai  «i  dw 
remaining  shtit  mktt  exeavaftiaB  and  Iqr 
the  se)acti«e  pleyment  crf'thaesicaKeted 
materiaL  Thin»  dp  Service  dees  not 
anticipate  that  ai  y  consukateas  weuld 


result  in  a  jeopardy  sttnatioa  or  result  m 
delays  in  these  maintenance  dredging 
activities  should  the  species  ever  be 
listed. 

Issue  47:  Several  respondents 
expresse^i  concern  that  listing  the 
Alabsuna  sturgecm  could  sigmficantiy 
impact  maintenance  dredging  for  non- 
Federal  activities. 

Response:  The  Corps  authorizes 
maintenance  dredging  for  non-Federal  ' 
navigation  projects.  Althou^  these' 
projects  are  usually  on  a  much  smaller 
scale  than  the  Corps'  annual 
maintenance  drec^ing  activities,  they 
involve  the  removal  ci  unconsolidated 
aggregate  from  navigable  waters  of  the 
United  States  and  include  the  discharge 
of  some  materiid  back  into  the 
waterwa3rs.  Thus,  maintenance  dredging 
by  non-Federal  entities  comes  under  the 
Corps'  authority  pursuant  to  sectitm  10 
of  the  RHA  (33  U.S.C.  403>  and  section 
404  of  the  CWA  (33  U.S.C  Y344). 

Maintenance  dredging  by  non-Federa) 
entities  for  navigation  removes 
imconsohdated  aggregate  (e.g.,  saad, 
mud,  and  sih)  that  waohes  dovm  from 
upstream  portions  of  the  river  aad  from 
tributaries.  Based  on  limited 
information  on  die  Alabama  ituigaoa 
and  studies  of  the  shovelnose  sturgeon, 
it  appears  that  these  fi^  require 
currents  over  relatively  stable  substrates 
for  fieediitg  and  spawning  (see 
"Background"  section  of  this  notice). 
They  are  generally  not  associated  with 
the  unconsolidated  substrates  dnt  settle 
in  slower  current  areas.  Therefore, 
removal  and  disposal  of  unconsolidated 
materials  is  net  perceived  as  a  direct 
threat  to  the  sturgaoB  er  to  its  fsecbng 
or  spawning  habitat. 

Prior  to  the  Corps' issuaiiBe  of  a 
section  404  penmt  far  non-Federal 
maintenance  dred^ag.  the  apphcanst 
must  receive  Stato  water  qn^ityr 
certific^on  frma  the  Slate  oi  Alajwrna 
pitfsuant  to  seetiea  401  ef  the  GW  A.  As 
the  S«vice  does  not  beUeve  that  Bore 
restrictive  water  quality  standards  witt 
be  needed  to  protect  die  Alabaraa 
sttjcgeon  from  this  activity.  Ae 
lik^hood  of  an  tpplioBt  noeiviag  a 
State  water  ysaMty  certifjrartrm  will  not 
be  afbcted  fa^  die  listing  <rf  the  Alabenia 
sturgeon.  Additionally,  as  addressed 
above  under  Issue  1,  temporary 
increases  m  turbidity  associated  widi 
mejntemmce  (hedging  activities  are  not 
currently  believed  to  adveis^  efiect 
the  AUbBma  sturgeon;  and.  as  dredge 
matoial  frooi  non-Pedet^  nwiateiiMice 
dredging  piojecto  ie  traditioaaMy 
diapeeed"bf  at  upland  sites,  petential 
impacts  to  the  sturgeon  are  forther 
reduced. 

£saii»  49::  Commeats  frcna  the  Ceips 
and  others  concerned  the  eMeO  of 


listing  the  Alabama  Sturgeon  would 
have  i^n  other  Corps  Tegulatory 
activities,  such  as  authorizing  pipeline 
crossings,  piers,  wharves,  and  smell 
boat  Aannek.  These  non-Federal 
activities  are  regulafted  "tfirough  the 
Corps'  regulatory  program  and 
evaluated  on  a  case  by  case  basis.  Thus, 
concern  has  been  expressed  ihat  if  the 
Alabama  sturgeon  were<ever  liAed 
permit  applicants  would  be  burdened 
by  time  delays  and  by  Taqnirements  to 
conduct  stiu^geon  su^ve^'s. 

Response:  Aitbough  tiese  .activities 
are  on  a  much  smaller  scsle  tham  most 
other  activities  authorirod  by  the  Corps, 
these  actions  are  more  numerous  and, 
therefore,  trould  present  a  greater 
riumber  of  opportunities  for  the  Service 
to  consider  impacts  to  the  sturgeon.  The 
Service  recognizes  that  some  of  the  non- 
Federal  activities  authorized  by  the 
Corps  .(e^.,  bridge  pier  placemenl  and 
pipeline  crossings)  in  the  Alabama  River 
system  may  have  been  delayed  by  a 
requirement  to  conduct  endangered 
species  surveys  Alabama  sturgeon,  if 
listed,  plus  other  hsted  species). 
However,  it  has  been  the  e^cperience  of 
the  Service  that  most  of  these  non- 
federal Bctixrities  do  not  require  a 
survey  and,  farther,  are  not  delayed 
because  of  endangered  species  issues. 

Summary  af  Factors  Alfecting  the 
Species 

After  a  thorough  review  and 
consideration  ofall  available 
information,  the  Service  has  determined 
that  there  is  insufficient  evidence 
available  to  justify  listing  the  Alabama 
sturgeon.  Procedures  found  at  secticm 
4(a)(1)  of  Ae  ActtlS  U.S.C.  1531  ^seq.) 
and  regulations  T&O  CFTl  part  4^4) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)f3).  These  factors  and 
their  application  to  the  Alabama 
sturgeon  IScapfhiiitynchus  sat^Msi)  mre 
as  folilows: 

A  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  Alabama  sturgeon  has 
experienced  a  hi^ly  significant  decline 
in  the  last  100  years.  An  1898  report  to 
Congress  on  commercial  fish  harvests 
from  the  interior  waters  of  the  United 
States  (U.S.  Commission  of  Fish  aad 
Fisheries  1898)  estimated.a  commercial 
Alabama  sturgeon  harvest  of  18,000  kg 
(39,500  lb)  from  the  Alabama  River  near 
the  turn  of  the  century.  In  the  1930s  an 
Alabama  Game  and  Fish  News  article 
(Anonymous  1930)  stated  that  the  fish 
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vws  "not  .tmcomaaran. ' '  Hxmever^  by  the 
1980s  and  into  the  early  199fis  die 
Alabama  sturgeon  had  become  a  rare 
component  of  the  Mobile  iliver 
ecosystem.  BmTce  and  Ramsey  (1985) 
conducted  a  wide-ranging  survey  for  the 
fish  in  themid-lSSOsand  found" only 
five  individuals;  (he  ADCNR  searched 
the  river  for  the  Alabama  sturgeon  in 
1990, 1991,  and-1992,  uUlizanga  variety 
of  sampling  gear,  and  was  unable  to 
capture  any  specimens  (Tucker  and 
)ohnson  1991, 1992);  and  the  ADCNR 
and  the  Setrvice  captured  only  one 
Alabama  sturgeon  after  extensive 
searches  in  1993.  There  is  little  question 
that  a  population,  that  could  yield 
1 8,000  icg  (39,500  lb)  of  fish  at  about  1 
kilogram  (2  lb)  each  in  the  late  ld90s, 
only  five  fish  in  the  early  1980s,  and 
only  one  fish  in  the  early  1990s  has 
experienced  a  highly  significant  decline. 

The  distribution  or  range  of -fee 
Alabama  sturgeon  has  also  been 
signifitantly  reduced.  Based  on  a  review 
of  historic  TBCords  by  Burke  and  Ramsey 
(1985).  the.  Alabama  sturgeon's  range 
once  included  1 ,635  km  f  l.,022  su)  of 
the  Mobile  River  system  tBlack  Wmrior, 
Tonrfngbee,  Alabama,  Coosa, 
Tallapoosa,  Mobile.  Tensas,  and  Cahata 
Rivers)  in  Alabama  and  Mississippi. 
During  the  early  to  mid-1980s,  when 
Burke  and  Ramsey  (1985)  conducted 
their  Alabam%slurgeon  status  survey. 
they  estimated  that  the  Alabama 
sturgeon  had  been  extirpated  from  over 
half  (57  percent;  938  km  (566  «])  of  its 
range  and  that  only  15  percem  (243  km 
(152  mil)  of  its  former  habitat  had  the 
potential  to  support  a  good  Alabama 
sturgeon  population.  They  felt  that 
another  19  percent  <310  km  [194  mi])  of 
the  fish's  remaining  potential  habitat 
was  marginal.  They  were  unable  to 
judge  Ae  status  of  another  9  percent 
(144  km  190  mi])  of  the  historic  habiut. 
Since  Burke  and  Ramsey  (19851,  there 
has  been  only  one  confirmed  Alabama 
sturgeon  captured.  TTiat  individual  vras 
captured  after  searches  by  the  ADO^ 
in  1990, 1991.  and  1992,  utiliang  a 
variety  of  sampling  gear  (Tucker  and 
Johnson  1991, 1992),  and  farther 
searches  by  the  AIJCNR  andihe  Service 
in  1993.  ft  is  possible  that  Ae  Alabama 
sturgeon  may  now  exist  in  only  a  short 
reach  of  the  fi^e-flowing  Alabama  fiiver 
below  the  Claiborne  Lock  and  Dam, 
where  this  last  specimen  was  captured. 

From  a  historic  perspective,  it  is 
likely  Aat  not  one  but  many  factors 
have  woriced  in  concert  to  push  the 
Alabama  sturgeon  to  the  brink  oT 
extinction.  Land  clearing  for 
silviculture,  agriculture,  uibaa  and 
industrial  development,aBdgEavei- 
mining  operations  have  increased  silt 
loads  to  the  river  and  altered  its  watco- 


quality.  impoundments  constructed  for 
navigation,  lecreation.  power 
production,  and  flood  control  hare 
redw3d  the  amount  of  riverine  habitat,' 
blocked  spawmng  migrations,  and 
changed  the  river's  flow  patterns. 
Uncontrolled  discharges  of  polhited 
waste  onoe  occurred  in  the  river.  An 
early  cammerciaJ  fishery ,  as  reported  b5' 
the  U.S.  Commission  erf  Fish  and 
Fisheries  (1898),  may  have  played  a  roltr 
in  the  fish's  initial  decline.  The 
physical,  chemical,  and  biological 
characteristics  of  the  Mobile  River 
system  have  been  altered,  and  the 
Alabama  stuigeon,  which  woK-ed  long 
before  these  changes  occurred,  has 
suffered. 

The  large-river  portions  of  the  Mobile 
River  system  are  controlled  by  a  series 
of  dams  tiiat  have  changed  this  once 
free-flowing  river  system  into  a  series  of 
artificial  impoundments.  When  rivers 
are  dammed,  the  ph\'sical  and  chemical 
environment  of  the  impounded  waters 
changes,  and  tliese  environmental 
alterations  cause  changes  in  the  river's 
biological  communities.  Some  specie 
reqwMid  favorably  to  this  altered 
environment  and  increase  ia  nurobn-s 
and  range.  Other  qjecies  that  rely  «n 
free- flowing  large-river  habitat  for  their 
survival  are  reduced  in  numbers  or  are 
elimineled. 

As  the  Alabaraa  sturgeon  evolved  and 
adapted  to  survive  in  a  large,  free- 
flowing  river  ecosystem,  the 
construction  of  reservoirs  likely  played 
a  significant  role  in  its  declina  The 
specific  mechanisms  by  which 
reservoirs  in  the  Mobile  River  system 
may  have  affected  the  Alabama  sturgeon 
are  not  fully  understood,  and  there  is 
little  specific  life  history  information  on 
the  Alabama  sturgeon  from  which  to 
draw  conclusions.  Howe\TBr,  studies  of 
closely  related  sturgeons  provide  some 
insight  into  how  tlie  Mobile  Ri\wr 
system's  leservoirs  may  have  impacted 
this  fish. 

The  Alabama  stuTgeon.  hhe  the 
shovelnose  sturgeon,  probably  migrates 
upstream  to  spawn  (Becker  1983).  The 
dams  in  the  Mobile  River  system  likely 
either  block  their  migration  or  at  least 
impede  it.  The  shovelnose  sturgeon 
apparendy  forages  and  spau-nstm 
relatively  staUe  substrates  ^Trautnum 
1981,  Hurlej'  and  Nidcum  1984,  Curtis 
1990).  As  the  impounded  river  reaches 
above  the  dams  accumulate  sih.  aay 
stable  substrate  used  for  ^uwning 
could,  over*  period  of  time,  become 
unavailaUe  to  the  fi*.  Asim  soeotists 
in  studies  of  sturgeons  (genera 
/lape/?ser  and  /iuso)  (Khoroshko  1972. 
Zaldiaryan  1972,  Vesibchev  1982, 
Veshchi(9T  and  Novikova  1983)  have 
reported  that  reservoks  aher  Sows  and 
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temperature  regimes  and  that  these 
factors  adversely  affect  Asian  sturgeons 
by  decreasing  their  growth  rates.    ~ 
decreasing  spawning  activity,  altering 
gonad  development,  increasing  egg 
predation,  reducing  egg  survival,  and 
increasing  juvenile  mortality.  Although 
the  Asian  studies  cited  above  refer  to 
anadromous  sturgeons,  some  of  these 
same  {actors  may  be  affecting  the 
Alabama  sturgeon. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

As  discussed  under  Factor  A  and  in 
the  "Backgroimd"  section  of  this  notice, 
the  Alabama  sturgeon  was  commercially 
harvested  around  the  turn  of  the 
centiuy.  Also,  there  are  anecdotal 
reports  of  incidental  catches  of  the 
Alabama  sturgeon  as  part  of  a 
paddlefish  finery  in  the  1980s  (see  the 
response  to  Issue  35  in  the  "Summary 
of  Comments  and  Recommendations" 
section  of  this  notice).  However, 
without  any  other  population 
information,  the  Service  cannot  quantify 
what  impact  overfishing  may  have  had 
on  the  Alabama  sturgeon.  The  Service 
beheves  that  a  massive  alteration  of  the 
river's  aquatic  ecosystem  has  played  the 
most  significant  role  in  the  Alabama 
sturgeon's  decline  and  that  commercial 
harvest  is  not  currently  a  threat  to  the 
species.  Alabama  State  law  reqmres  the 
immediate  release  of  any  incidentally 
caught  sturgeons.  As  a  result,  this 
sturgeon  is  currently  neither 
commercially  nor  recreationally 
valuable  and  is  not  pursued  by  humans. 
Based  on  limited  numbers,  if  any,  and 
the  difficulty  of  capture,  overutiUzation 
of  Alabama  sturgeon  is  imlikely. 

C.  Disease  or  Predation 

There  are  no  known  threats  from 
disease  or  natural  predators.  To  the 
extent  that  disease  or  predation  occurs, 
it  becomes  a  more  important 
consideration  as  the  total  population 
decreases  in  number. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Existing  Alabama  State  law  precludes 
the  possession  of.  and  requires  the 
release  of.  all  sturgeons  caught  with  any 
gear,  whether  dead  or  alive  (Burke  and 
Ramsey  1985;  Fred  Harders,  ADCNR, 
personal  commimication,  1991). 
Although  the  needs  of  the  Alabama 
sturgeon,  if  ever  it  becomes  protected 
under  the  Act,  could  be  considered 
when  Federal  activities  are  authorized 
or  permitted,  there  is  currently  no 
requirement  within  the  scope  of  other 
environmental  laws  to  specifically 
consider  the  Alabama  sturgeon  or 


ensure  that  a 
its  continued 


ptDject  will  not  jeopardize 
e  dstence. 
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In  addition  t  >  impacts  discussed 
under  Factor  A .  the  Alabama  sturgeon's 
reproductive  c  ipability  has  likely  been 
adversely  impi  cted  by  Iqw  niunbers  pf 
mature  Individ  uals.  As  the  Alabama 
sturgeon's  ranj  e  and  population  were 
severely  reduc  »d.  populations  became 
more  scattered  and  isolated.  This 
isolation  has  probably  reduced  levels  of 
successful  repnduction  and  also 
reduced  gene  low  among  populations. 
As  genetic  diversity  is  reduced,  the 
sturgeon's  abinty  to  adapt  to  adversity 
has  likely  been  reduced.  Reduction  in 
reproductive  siiccess  will  exacerbate  the 
problems  impacting  this  fish  and.  if  not 
reversed,  may  ultimately  lead  to  its 
extinction.      } 

The  creatioii  of  the  TTW  has  created 
the  potential  ff  r  the  previously 
allopatric  (geographically  isolated) 
shovelnose  stingeon  to  pass  between  the 
Tennessee  Riv^r  (Mississippi  River 
system)  and  tlie  Mobile  River  system 
(see  the  response  to  Issue  31  in  the 
"Summary  of  Comments  and 
Recommendanons"  section  of  this 
notice)  and  interbreed  with  the  Alabama 
sturgeon.  Hoviever,  given  tfae  small  size 
of  the  populanons  of  both  fishes  in 
these  artificialy  connected  river 
systems  and  tie  adversity  that 
(fispersing  thrpugh  numerous  locks  and 
dams  and  swimming  hundreds  of 
kilometers  creates,  the  probability  of 
genetic  mixint  between  the  shovelnose 
sturgeon  and  lie  Alabama  sturgeon  is 
presently  verji  low. 

The  Service!  has  carefully  assessed  the 
status  of  the  Alabama  sturgeon,  as  well 
as,  the  best  scientific  and  commercial 
information  a  mailable  regarding  the  past, 
present,  and  f  iture  threats  faced  by  the 
species  in  ma  dng  this  decision.  Based 
on  this  evalua  don,  the  Service  has 
decided  that  i  isufficient  information  is 
available  to  ju  stify  listing  the  Alabama 
sturgeon  (S.  si  \ttkusi)  at  this  time.  This 
decision  is  ba  ted  primarily  on  the  lack 
of  evidence  tl  at  the  sturgeon  still  exists. 
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Proposed  Rule  Withdrawal 

The  Service  withdraws  the  proposed 
rule  of  June  3. 1993.  (58  FR  33148)  to 
list  the  Alabama  sturgeon  as  an 
endangered  species  and  designate  its 
critical  habitat.  If  sufficient  new 
information  becomes  available  to 
demonstrate  the  present  existence  of  the 
Alabama  sturgeon,  the  Service  may  take 
action  to  determine  the  species  to  be 
endangered  in  accordance  with  50  CFR 
part  424.  For  the  present,  the  Service 
places  this  species  in  Category  2  of  its 
list  of  candidate  species:  categor>'  2  is 
for  those  species  for  which  sufficient 
information  is  not  available  to 
determine  whether  to  proceed  with  a 
proposed  rule  to  list  or  to  consider  the 
species  no  longer  an  active  candidate 
(e.g.,  extinct). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531-1544). 

Dated:  December  12. 1994 
MoUie  H.  Beattie, 
Director.  Fish  and.Wildlife  Sen-ice. 
IFR  Doc.  94-30859  Filed  12-14-94,  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Smific* 

50CFRPart17 

RIN  1018^088 

Endangered  and  Threatened  Wildlife 
and  Plants;  Propoaed  Rule  To  List 
Four  Southwaatem  Callfomia  Plants  aa 
Endangered  or  Threatened 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  list  Allium  munzii 
(Munz's  onion)  and  Atriplex  coronata 
var.  notatior  (San  Jacinto  Valley 
crownscale)  as  endangered  and 
Brodiaea  fiUfolia  (thread-leaved 
brodiaea)  and  Navanetia  fossalis 
(spreading  navarretia)  as  threatened 
throughout  their  respective  ranges  in 
southwestern  California  and 
northwestern  Baja  California,  Mexico, 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  Critical 
habitat  is  proposed  for  Atriplex 
coronata  var.  notatior.  These  four  plants 
occur  in  vernal  pools  and  other 
wetlands  or  on  clay  soils  and  moist 
grasslands  and  are  threatened  by  a 
variety  of  factors  including:  habitat 
destruction  and  fragmentation  from 
agricultural  and  urban  development, 
pipeline  construction,  aherations  of 
wetland  hydrology  by  draining  or 
channelization,  clay  mining,  off-road 
vehicle  activity,  cattle  and  sheep 
grazing,  weed  abatement,  fire 
suppression  practices,  and  competition 
from  alien  plant  species.  This  proposed- 
rule,  if  made  final,  would  extend  the 
Act's  protection  to  these  four  plants. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  February  13. 
1995.  I^ubhc  hearing  requests  must  be 
received  by  January  30, 1995. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Carlsbad  Field  Office, 
2730  Loker  Avenue  West,  Carlsbad, 
California  92008.  Comments  and 
materials  received  will  be  available  for 
pubUc  inspection,  by  appointment, 
during  normal  business  hours  at  the 
.  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
M.  Roberts,  Botanist,  at  the  above 
address  (telephone  619/431-9440). 

SUPPLEMENTARY  INFORMATION: 

Background 

Allium  munzii  (Munz's  onion). 
Brodiaea  filifolia  (thread-leaved 


association  wii 
hydrologic 
composite  ran] 
encompasses 


brodiaea),  AtrMex  coronata  var. 
aotatior  (San  jlcinto  Valley 
crownscale),  af  d  Navarretio  fxaalis 
(spreading  navprretia)  occur  withi& 
restricted  or  uQique  habi taCa,^  often  ut 
a  specific  soiFtypser 
e,  or  both.  The 
e  of  these  four  taxs 
e  interior  lowlaiwls  aa^ 
foothills  of  Loi  Angeles,  Saa 
Bernardino,  Change,  and  RiveisidK 
Counties  south  into  coastal  Sot  Dfefo 
County,  California,  and  northwestern 
Baja  CalifomiaL  Mexico.  Ahhough  seme 
of  these  taxa  ai  e  relatively  wide-ranging, 
all  are  localize  i  in  distribution  widi^ 
their  respective  ranges  because  of  tlie 
restricted  and  patchy  nature  of  the 
habitats  in  wh  ch  they  are  found.  These 
four  species  o<  cur  in  ck^  soils  or  m 
vernal  wetlanc  s  that  have  a  clay 
hardpan  or  silfy  alkaline  substrate. 

AlUum  munia  and  B.  filifbliahave 
strong  prefereilces  for  clay  soils.  Clay 
soils  have  unit  ue  physical  and  chemical 
properties.  Fir  e  grain  size,  small  pore, 
and  an  expan^ve  nature  frequently 
results  in  a  "htrdpan"  layw  that 
inhibits  water  percolation  and  root 

though  rich  in  mineral 
ils  hold  tightly  to  soil 

g  in  low  nutrient 
naiiue  et  al.  1977). 
se  properties  frequently 
sroportionately  large 
t  species  (as  compared  to 
!s)  that  are  endemiG  to 
(dependant  oi^)  clay  soils.  For  this 
reason,  clay  sails  are  an  important 
contributor  to  floristic  diversity  in 
western  Riverside  and  coastal  San  Diego 
Counties.        J 

Navarretia  mssalis  is  largely  restricted 
to  vernal  pools,  with  B.  fHifolia  as  an 
occasional  associate  species.  Vernal 
pools  occur  in  areas  with  shallow 
depressions  tqat  have  a  clay  hardpan 
soil  layer  that  Inhibits  water  percolation 
resulting  in  a  perched  water  table 
during  the  winter  rainy  season  and  the 
following  spri  ig.  Vernal  pools  retain 
water  only  loi  g  enough  to  support 
relatively  few  ;pecies  of  aquatic 
emergent  plan  ts  and  invertebrates.  As 
the  pools  dry  <  md  the  surface  water 
recedes  towari  I  the  center  of  the  pool,  a 
unique  and  dj  namic  flora  develops  in 
its  place.  Verr  al  pools  typically  occur 
on  mesa  tops  ( ir  valley  floors  and  are 
surrounded  b;  very  low  hills,  usually 
referred  to  as  aima  mounds  (Zedler 
1^87). 

In  western  1  iverside  County,  the 
Domino-Travc  r-Willows  soil  association 
(Soil  Conserve  tion  Service  and  Bureau 
of  Indian  Afl'a  rs  1971)  in  the  Penis,  San 
Jacinto,  and  \  enifee  Valleys  supports  a 
unique  assem  ilage  of  wetland  habitats 
including  ven  lal  wetland  plains  and 


penetration, 
content,  clay  i 
nutrients  resu] 
availability  (I 
Adaption  to  it 
results  in  a  dia 
number  of  pla 
other  soils  tyi 


alkali  lake  playa.  These  vernal  plains 
have  a  calcareous  hardpan  layer  near 
the  surface  and  as  a  result,  a  mosaic  of 
dryer  and  wetter  wetland  regimes  have 
formed.  Vernal  pools  arc  scattered 
throughout  the  area.  Obligate  wetland 
plant  species,  including  Plagiobothrys 
leptocladus  (alkali  plagiobothrys), 
Psilocarphus  brevisimus  (woolly 
marbles),  Plantago  elongata  (=  Plantago 
Mgelovii  ssp.  califomica)  (Cahfomia 
alkali  plantain),  and  Myosunis  minimus 
(little  mousetail),  occur  within  these 
areas  but  are  not  confined  to 
depressions  and  are  frequently  found  on 
the  surrounding  flats,  forming  an 
understory  to  alkali  grasslands  that  are 
dominated  by  Deschampsia 
danthanioides  [annual  hairgrass)  and 
Hordeum  depressum  (low  barley).  Of 
the  plants  considered  in  this  proposed 
rule,  A.  coronata  var.  notatior,  B. 
filifolia,  and  N.  fossalis  are  found  within 
these  habitats  (D.  Bramlet,  California 
Native  Plant  Society,  in  litt.,  1993). 

Many  of  the  same  species  found  on 
the  vernal  plains  also  occur  within  the 
sporadically  inundated  playas  of  San 
Jacinto  Lake  and  the  San  Jacinto  River 
in  Riverside  County.  However,  the  silty, 
alkaline  soils  found  in  these  areas  have 
resulted  in  alkali  playa  and  alkali  sink 
scrub  associations  that  are  markedly 
different  in  plant  species  composition. 
These  communities  are  dominated  by 
Suaeda  moquinii  (bush  seepweed), 
Atriplex  argentea  (silverscale), 
Fraakenia  salina  (alkali  heath), 
Lasthenia  covlteri  var.  glabrata 
(Coulter's  goldfields),  Plagiobothrys 
leptocladus  (alkali  plagiobothrys),  and 
Cressa  truxillensis  (alkali  weed). 

Allium  munzii  (Munz's  onion)  was 
first  collected  by  Philip  Munz  near  Glen 
Ivy,  Riverside  County,  California,  in 
1922  and  referred  to  as  A.  fimbriatum 
var.  munzii  based  on  the  suggestion  of 
F.  Owenby  and  H.  Aase,  noted  experts 
on  the  genus  Allium  (Munz  1959). 
However,  this  name  was  not  validly 
published.  This  error  was  rectified  by  H. 
Traub  in  1972  (Traub  1972).  In  a 
revision  of  the  A.  fimbriatum  complex. 
McNcal  (1992)  elevated  this  taxon  to 
species  status  (applying  the  name 
AlBum  munzii)  based  on  flower 
morphology. 

Allium  munzii  is  a  member  of  the  lily 
family  (Liliaceae).  It  is  a  scapose 
perennial  herb,  15  to  35  centimeters 
(cm)  (0.5  to  1.2  feet  (ft))  tall,  originating 
from  a  bulb  with  a  papery,  reddish- 
brown  outer  coat  and  light  brown  inner 
eoat.  The  scape  is  firmly  attached  to  the 
buU).  The  single  leaf  is  generally  1.5 
times  as  long  as  the  scape  and  is  round 
in  cross-section  (terate)  and  hollow.  The 
inflorescence  is  umbellate,  consisting  of 
10  to  35  flowers.  The  flowers  ha\o  si.\ 
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white,  or  white  with  a  red  midvein. 
perianth  segments  (undifferentiated 
petals  and  sepals)  that  are  6  to  8 
miUuneters  (mm)  (0.2  to  0.3  inches  (in)) 
long  that  become  red  with  age.  The 
ovarv  IS  crested  with  fine,  irregularly 
dentate  processes  and  the  fruit  is  a 
hree-lobed  capsule  (Munz  1974, 
McNeall992) 

Allium  munzii  can  be  distinguished 
from  other  members  of  the  genus  within 
Its  range  by  its  single  hollow  and  terate 
leaf,  the  shape  of  the  perianth  segments, 
flower .  qlor,  and  the  irregularly  dentate 
crest  of  the  ovary 

Allium  munzii  is  restricted  to  mesic 
clay  soils  in  western  Riverside  County, 
» .ahfomia  This  species  is  frequently 
found  in  association  with  southern 
needlegrass  grassland,  mixed  grassland, 
and  open  coastal  sage  scrub  or 
oi.casionally  in  cismontane  juniper 
woodlands  (California  Department  of 
Fish  ancJ  Game  1989;  Steve  Boyd, 
Herbarium  Manager.  Rancho  Santa  Ana 
Botanical  Garden,  pers.  comm.,  March 
1993)  A  munzii  is  known  fit>m  12 
extant  populations,  9  of  which  occiu-  on 
privately  owned  land.  Four  populations 
oi-rur  within  the  Gavilan  Hills  including 
one  at  Harford  Springs  County  Park. 
Two  populations  occur  within  the 
Temescal  Valley  Five  small  populations 
occur  m  the  Paloma  Valley,  Skunk 
Hollow  Domenigoni  Hills,  and  Bachelor 
Mountain  areas  One  population  is 
louited  in  the  Santa  Ana  Mountains,  in 
part,  on  Federal  land  within  the 
•  leveland  National  Forest  (Boyd  and 
Mistretta  1991) 

The  Service  estimates  that  there  are 
about  20.000  individuals  of  A.  munzii 
Roberts  1993a).  However,  in  any  given 
vear  the  number  of  individuals  varies 
oependmg  on  rainfall  and  other  factors. 
Few  of  the  populations  are  large,  and 
most  cover  an  area  from  several  square 
meters  to  8  hectares  (ha)  (20  acres  (ac)) 
m  extent  and  contain  fewer  than  1.000 
individuals. 

Atnplex  coronata  var.  notatior  (San 
Jacinto  Valley  crownscale)  was  first 
described  by  Willis  Jepson  in  1914. 
cased  on  specimen  material  he  collected 
m  1901  from  the  dried  bed  of  San 
Jacinto  Lake,  Riverside  County, 
'^alifomia.  This  taxon  was  considered  a 
minor  variai.t  in  a  monographic 
treatment  of  the  genus  Atnplex  (Hall 
and  Clements  1923)  and  was  generally 
not  recognized  as  distinct  from  ^4. 
.  oronata  until  Munz  (1974)  concurred 
in  Jepson 's  findings  in  his  treatment  of 
southern  California  plants 

Atnplex  coronata  var  notatior  is  a 
member  of  the  goosefoot  family 
•Chenopodiaceae).  It  is  an  erect,  gray- 
s«  urfv  annual.  1  to  3  decimeters  (dm)  (4 
to  1 2  in)  tall.  The  grayish  leaves  are 


sessile,  alternate.  8  to  20  mm  (0.3  to  0.8 
in)  long  and  elliptic  to  ovate-triangular 
in  outline.  This  taxon  is  monoecious 
(male  and  female  flowers  on  the  same 
plant).  TTie  flowers  are  obscure  and 
develop  spherical  bracts  in  the  fiuiting 
phase.  These  bracts  have  dense 
tubercles  that  are  roughly  equal  in 
number  to  the  marginal  teeth  (Munz 
1974.  Taylor  and  Wilken  1993). 

Atriplex  coronata  var.  notatior  can  be 
distinguished  from  the  more  northern  A 
coronata  var.  coronata  by  its  erect 
stature,  the  shape  of  the  bract,  and  the 
number  of  tubercles  and  marginal  teeth. 
A.  coronata  var.  notatior  occurs  with 
seven  other  species  of  Atriplex  within 
its  range  (Bramlet  1993b).  It  can  be 
distinguished  &x)m  these  taxa  by  a 
combination  of  characteristics, 
including  annual  habit,  the  shape  of  the 
leaf,  and  the  size  and  form  of  the  bract 
(Munz  1974,  Taylor  and  Wilkin  1993). 

Atriplex  coronata  var.  notatior  is 
restricted  to  highly  alkaline,  silty-clay 
soils  in  association  with  the  Traver- 
Domino-Willows  soils  association  (see 
Soil  Conservation  Service  and  Bureau  of 
Indian  Affairs  1971  for  soil  type 
descriptions).  It  occurs  in  alkali  sink 
scrub,  alkali  playa,  vernal  pools,  and.  to 
a  lesser  extent,  in  alkali  grassland 
communities  (Bramlet  1993a).  These 
areas  are  typically  flooded  by  winter 
rains.  The  duration  and  extent  of 
flooding  is  extremely  variable  from  one 
year  to  the  next.  A.  coronata  var. 
nofaWor  germinates  after  the  water  has 
receded.  It  usually  flowers  in  April  and 
May  and  sets  fiuit  by  May  or  June  (D. 
Bramlet.  in  lift.,  1992). 

Atriplex  coronata  var.  notatior  is 
restricted  to  the  San  Jacinto.  Ferris,  and 
Menifee  Valleys  of  western  Riverside 
County,  California.  This  taxon  consists 
of  10  populations  that  are  primarily 
associated  with  the  San  Jacinto  River 
and  Old  Salt  Creek  tributary  drainages 

About  280  ha  (700  ^c)  of  nearly  2,800 
ha  (7.000  ac)  of  potential  habitat  is 
currently  occupied  by  A.  coronata  var. 
notatior.  Three  population  complexes 
contain  nearly  70  percent  of  76  known 
stands  and  over  90  percent  of  the 
individual  plants.  These  three 
populations  occupy  less  than  80  ha  (200 
ac)  of  habitat.  The  number  of 
individuals  in  these  populations  varies 
in  any  given  year  in  response  to  rainfall, 
extent  of  winter  flooding,  and 
temperature.  Between  1990  and  1994, 
an  estimated  78.000  plants  were  located. 
Most  stands  contain  fewer  than  1,000 
individuals  and  the  majority  of  the 
individuals  are  concentrated  in  fewer 
than  10  stands  (Roberts  1993b). 

The  majority  of  the  population 
complexes  of  A.  coronata  var.  notatior. 
including  the  three  largest,  are  located 


on  privately  owned  lands;  less  than  30 
percent  of  all  known  stands  and  only  10 
percent  of  the  population  occur  on 
pubhcly  owned  land.  This  taxon  is  not 
known  to  occur  on  Federal  lands. 

Brodiaea  filifolia  was  first  described 
by  Sereno  Watson  in  1882  based  on  a 
specimen  collected  by  the  Parish 
brothers  in  1880  at  Arrowhead  Hot 
Springs.  San  Bernardino  County. 
California  (Niehaus  1971).  Edward 
Greene  (1887)  transferred  B.  filifolia  to 
the  genus  Hookeria.  However,  recent 
floristic  treatments  have  not  adopted 
Greene's  work,  and  B.  filifolia  is  the 
currently  accepted  name  (Munz  1974. 
Beauchamp  1986.  Keator  1993). 

Brodiaea  filifolia  is  a  member  of  the 
lily  family  (Liliaceae).  It  is  a  scapose 
perennial  originating  from  a  dark- 
brown,  fibrous-coated  corm.  The  stems 
are  2  to  4  dm  (8  to  16  in)  tall  with 
several  narrow  leaves  that  are  shorter 
than  the  scape.  The  flowers  bloom  fixjm 
May  to  June  and  are  arranged  in  a  loose 
umbel.  The  six  perianth  segments  are 
violet,  spreading,  and  9  to  12  mm  (0.4 
to  0.5  in)  long.  The  broad  and  notched 
anthers  are  3  to  5  mm  (0.1  to  0.2  in) 
long.  The  fruit  is  a  capsule  (Munz  1974. 
Keator  1993). 

Brodiaea  filifolia  can  be  distinguished 
from  the  other  species  of  Brodiaea  that 
occur  within  its  range  {B.  orcuttii.  B. 
folonensis,  and  B.  terrestris)  by  the 
presence  of  narrow,  pointed  staminodia 
and  a  thin  perianth  tube,  which  splits 
when  in  fruit  (Munz  1974). 

This  species  typically  occurs  on 
gentle  hillsides,  valleys,  and  floodplains 
in  mesic,  southern  needlegrass 
grassland  and  alkali  grassland  plant 
communities  in  association  with  clay, 
loamy  sand,  or  alkaline  silty-clay  soils 
(California  Department  of  Fish  and 
Game  1981,  Bramlet  1993a).  Sites  of 
occupation  are  frequently  intermixed 
with,  or  near,  vernal  pool  complexes, 
such  as  in  the  vicinity  of  San  Marcos 
(San  Diego  County),  the  Santa  Rosa 
Plateau,  and  southwest  of  Hemet  in 
Riverside  County. 

The  historical  range  of  B.  filifolia 
extends  from  the  foothills  of  the  San 
Gabriel  Mountains  at  Glendora  (Los 
Angeles  County),  east  to  Arrowhead  Hot 
Springs  in  the  western  foothills  of  the 
San  Bernardino  Mountains  (San 
Bernardino  County),  and  south  through 
eastern  Orange  and  western  Riverside 
Counties  to  Carlsbad  in  northwestern 
San  Diego  County,  California  (California 
Natural  Diversity  Data  Base  (CNDDB) 
1992;  R.  Riggins.  private  consultant,  in 
litt..  1993). 

Twenty-seven  populations  of  B. 
filifolia  are  known  to  exist.  The  majority 
of  the  remaining  populations  are  located 
on  the  Santa  Rosa  Plateau  in 
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soi^westem  Riverside  County  and  in 
the  Vista-San  Maicos-Carhbed  region  of 
northwestern  San  Diego  County.  The 
largest  population  of  this  species  is 
located  on  the  Santa  Rosa  Plateau, 
owned  by  The  Nature  Cenaeivancy 
(TNQ.  Ctae  small  populatioB  was 
recently  disoovereid  on  Camp  Pendleton 
Marine  Corps  Base  (Dawn  L^wsoa.  U.S. 
Marine  Corps,  range  conservationist, 
pers.  conun.,  1993).  All  otker  extant 
populations  are  on  private^  owned 
land. 

Brodiaea  filifolia  occupies  less  than 
240  ha  (600  ac>  of  hidntat.  The  toUl 
number  of  individuals  of  this  species 
and  the  extoat  of  occupied  habitat  vary 
on  an  annual  basis  in  response  to  the 
timing  and  amount  of  rainfall,  as  weU  as 
temperature  patterns.  Most  populations 
contain  fewer  than  2.000  plants  and 
occupy  less  than  16  ha  (40  ac).  The 
largest  extant  population  is  estimMed  to 
contain  over  30,000  individuals  and 
occupies  about  20  ha  (50  ac)  of  habitat. 

Brodiaea  filifolia  occasionally 
hybridizes  with  B.  (trcutUi  and  possibly 
B.  johensis,  where  these  species  coffiust. 
At  least  one  majm  population  of  plants 
lA  the  vicinity  of  Miller  Mountain  (San 
EMego  County)  in  the  Cleveland  National 
Forest  appears  to  have  individuals  that 
represent  B.  fUifolia,  however,  the 
population  is  a  hybrid  swarm  between 
B.  orctMii  and  B.  filifolia  (Boyd  et  ai 
1982). 

Ndvonetia  fosaalis  (qxeading 
navarretia)  was  first  described  by  Reid 
Moran  in  1977  based  on  a  collection 
made  by  Moran  in  1969  near  La  Mission 
in  northwestern  Ba)a  California.  Mexico. 
N.  fossalis  is  a  low,  mostly  flpreading  or 
ascending,  annual  herb,  10  to  15  cm  (4 
to  6  in)  tall.  The  lower  poctitms  of  the 
stems  are  mostly  bare.  The  leaves  are 
soft  and  finely  divided,  1  to  5  cm  (0.4 
to  Z  in)  long,  and  spine-tipped  wh^ 
dry.  The  flowers  are  white  to  lavender 
white  with  linear  petels  and  are 
arranged  in  flat-topped,  compact,  leafy 
heads.  The  fruit  is  an  ovoid,  2- 
chambered  capsule  (Moian  1977,  Day 
.1993)t 

SsMeral  ether  species  within  the  genus 
occur  within  the  range  of  N.  foasalis. 
Two  of  there  species,  iV,  inteitevtaand 
M  pmmtratu,  can  occur  in  similar 
habitat.  N.  /Jossoiis  can  be  distinguished 
fram  these  species  by  the  sixe  and  shape 
of  the  ca^,  the  poailien  ef  the  corolla 
(as  rompwed  tt»  the  calyx),  and  the  fioon 
(tf  the  corolU  labas.  All  NaMonvtui 
wpmama  can  be  dirtingii^hed  by  the 
appeeeaaeeaf  the  petten  gieia  surface 
(Day  1993;  S.  Spencer,  Rancho  Santa 
Ana  ■etSMS  Gadan.  in  UtL,  1993) 

Tbe  prianty  habitat  of  M /essoiis  is 
vemal  paela.  This  ipairiei  eoeasionaily 
eocuis  in  ditches  aiMl  other  astifirial 


d^ressions.  He  wevef ,  these 
depressions  oft(  n  occur  within 
degraded  vema  pool  habitat  (Moran 
1977).  In  westei  n  Riverside  County,  N. 
fossalis  has  been  found  in  relatively 
undisturbed  and  moderately  disturbed 
vemal  pools  wMhin  a  larger  vemal 
wetland  plain  (laminated  by  alkali 
grassland  (Branllet  iggSa). 

Navarretia  fa$salis  is  distributed  from 
western  Riversiiie  County  south  through 
coastal  San  Diego  County,  CaUfomia  to 
San  Quintin  in  porthwestem  Baja 
Cahfomia.  Me^dco.  Fewer  than  30 
populations  exst  in  the  United  States. 
Nearly  60  percait  of  these  populations 
are  concentrate^  in  three  locations:  on 
Otay  Mesa  in  sduthem  San  Diego 
County,  along  tiie  San  Jacinto  River  in 
western  Riversipe  County,  and  near 
Hemet  in  Riveriide  Coimty  (Bauder 
1986,  Califbmii  Native  Diversity  Data 
Base  1993,  Bramlet  1993a). 

The  number  if  individuals  of  AL 
fossalis  varies  on  an  annual  basis  in 
response  to  the  timing  and  amount  of 
rainbll  and  temperature.  In  Riverside 
County,  at  leastione  population  contains 
300,000  individuals.  Another 
population  contains  75,000  individuals. 
However,  each  of  these  populations 
occupies  less  than  8  ha  (20  ac)  of  habitat 
and  the  maioritv  of  individuals  occu|^ 
an  area  of  less  tpan  1  ha  (2  ac)  (D. 
Bramlet.  in  litt^  1992).  Most  populaticHas 
contain  fewer  than  1,000  individuals 
and  occupy  les^  than  0.5  ha  (1  acre)  of 
habitat.  The  Setvioe  estimates  that  less 
dkan  120  ha  (3{  D  ac)  of  halntat  in  the 
United  States  ii  occupied  by  this 
species. 

The  raa)ority  )of  N.  fossalis 
populations  ar4  on  privately  owned 
lands.  Two  pojiulations  occur  on  lands 
unth  public  or  Federal  ownership:  Camp 
Pendleton  Mariae  Corps  Base  and 
Miramar  NavaliAir  Station. 

In  Mexico.  M  fosaalis  is  known  from 
fawer  than  10  populations  clnstsred.  in 
three  areas:  alo|ig  the  international 
border;  on  the  elateaus  south  of  the  Rio 
Guedelupe;  ana  on  the  San  Quintin 
coastal  plain  (Moran  1977). 

Previous  Fedanl  Action 

Federal  government  action  en  the  fo\a 
plant  taxa  con4dered  in  this ndebegan 
as  a  result  of  seiction  12  of  the 
Endangered  Species  Act  of  1973.  wdiich 
directed  the  Secretary  of  the 
Smithsonian  Lostitution  to  prnpaie  a 
report  on  those|  plants  considered  to  be 
endangered,  threatened,  or  eatioct.  This 
report,  designated  as  House  Documffist 
No.  94-51  and  presented  to  Congress  on 
January  9, 1979,  recommended  0 
filifolia  for  end^mgered  status.  The 
Service  published  a  notice  in  the  July  1. 
\97b.  Federal  I  lagpeter  (40  FR  278Z3),  of 


its  acceptance  of  the  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3)(A))  of  the  Act  and 
of  the  Service's  intention  to  review  the 
status  of  the  plant  taxa  named  therein, . 
including  B.  filifolia.  The  Service 
published  a  proposal  in  the  June  16, 
1976,  Fedttal  Re^stcr  (42  FR  24523)  to 
determine  approximately  1,760  vascular 
plants  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  B 
filifolia  was  also  included  in  this 
Federal  Re^ster  notice. 

General  comments  received  in 
response  to  the  1976  proposal  wefe 
summarized  in  the  April  26, 1978. 
Fedwal  Register  (43  FR  1 7909).  The 
Endangered  Species  Act  amendments  of 
1978  required  all  proposals  over  2  years 
old  to  be  withdrawn,  although  a  1-year 
grace  period  was  given  to  those 
prop(»als  already  over  2  years  old.  In 
the  December  10.  1979,  Federal  Register 
(44  FR  70796),  the  Service  published  a 
notice  of  withdrawal  for  that  portion  of 
the  June  6,  1976,  proposal  that  bad  not 
been  made  final,  along  with  four  other 
proposals  that  had  expired. 

Tne  Service  pubUsbed  an  updated 
notice  of  review  of  plants  in  the  Federal 
Register  on  December  15, 1980  (45  FR 
82480).  This  notice  included  B.  filifolia 
and  N.  fossalis  as  category  1  candidate 
taxa  (species  for  which  data  in  the 
Service's  possession  are  sufficient  to 
support  a  proposal  for  listing).  On 
November  28, 1983,  the  Service 
published  a  supplement  to  the  Notice  fA 
Review  in  the  Federal  Register  (48  FR 
53640).  The  plant  Notice  of  Review  was 
again  revised  on  September  27. 1985  (50 
FR  39526).  B  filifolia  and  N.  fossalis 
were  included  in  the  1983  and  1985 
supplements  as  category  2  candidate 
taxa  (species  for  which  data  in  the 
Service's  possession  indicate  listing 
may  be  appropriate,  but  tat  which 
additional  biological  information  is 
needed  to  support  a  pr^rasad  rule).  A 
fimbriatum  var  munzii  (now  treated  as 
A.  mumiO  was  included  in  the  1985 
Notice  of  Review  as  a  category  2  taxon. 
On  February  21, 1990,  a  reviwd  Notice 
ef  Review  was  published  in  the  Federal 
Register  (55  FR  6184)  that  induded  A. 
fimbriatum  var  maiaii  and  B.  filifolia 
as  category  1  candidate  taxa,  and  A. 
coronata  var  notatior  as  a  category  2 
candidate  taxon;  the  status  of  N.  fo&alis 
remained  unchanged  from,  the  1985 
Notice  ef  Review  All  four  plant  taxa 
were  listed  as  category  1  candidate 
species  in  die  September  30, 1993, 
Notice  of  Review  (5»  FR  51144). 

Sectiea  4^M3)(B)  of  Hm  Endangered 
Species  Act  tit  1973.  as  amended  in 
1982,  requires  the  Secretary  to  make 
findings  on  pending  petitions  within  12 
months  ef  th«r  receipt.  Section 
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4(b)(3)fCKl)  of  the  Act  fiuthet  requires 
that  all  petitions  pcndii^  on  October  13, 
1982  be  tiatOed  as  havi^  been  newly 
submitted  on  that  date.  That  was  the 
case  for  J3.  fUtfoliQ  becauae  the  1975 
Smithsoman  repoit  had  been  accepted 
as  a  petition,  hi  October  of  1983. 1984. 

1965. 1966. 1987, 1988. 1989,  1990, 
1991.  and  1992.  the  Sovice  found  that 
the  petitioned  listing  of  this  species  was 
warranted,  but  i»ecluded  by  other 
pendii^  listing  jwoposals  of  higher 
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priority.  Publication  of  this  proposal 
constitutes  the  final  warrantad  find^ 
for  this  taxon. 

Summary  of  Fi 
^tecies 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 

Table  l.— Summary  of  Threats 


determined  to  bean  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
apphcation  to  Allium  munzii  (Traub) 
Md<ieal  (Munz's  onion),  Atripiex 
coronata  Wats.  var.  nototior  Jepeon  (Sea 
Jacinto  Valley  crownscale),  Brodiaea 
filifolia  WaU.  (threed-leeved  brodiaea), 
and  Navmretia  fossalis  Moran 
(spreading  navarretia)  are  discussed 
below  and  summarized  in  Table  1 


Species 

Threats 

' 
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'  ORV  «  off  road  veNde. 

^  The  present  or  Omatened 
destruction,  modification,  or 
curtailment  of  their  habitat  or  range. 
The  natural  plant  communities  of 
coastal  Orai^  and  San  Di«^o  Counties, 
western  Riverside  and  southwestern  San 
Bemwdino  Counties,  California,  and 
northwestern  Ba}a  California.  Mexico, 
have  ttndei]gone  significaiM  changes  as  a 
result  of  both  direct  and  indirect 
human-caused  activities.  The  rapid 
urbanization  of  this  region  (which 
currently  harbors  overlT  million 
people)  has  already  eliminated  a 
signifirant  partion  of Ae  hatntat  for 
these  four  laxa.The  nmaining  patches 
of  hehital  are  frequently  isolated, 
degraded,  and/or  &«pnented  by 
agricuhural  practices,  streanbed 
chamieysation  and  other  hydrol^cal  ^ 
alteratioBs.  weed  abatement,  fii«  ^ 
suppression  practices,  grazing,  and 
mining. 

Album  mumii  occurs  in  open  coastal 
sage  scrub  and  mesic  native  perennial 
grasslands.  B  filifolia  is  known  to  occur 
m  mesic  native  perennial  grasslands. 
These  communities  have  undergone 
sigm'ficant  reductions  due  to  urban  aitd 
agricultural  developmeitf  (Fish  and 
WildKfe  Service  1993,  Qberbauer  and 
-  Vanderweir  lOTl)  Approximately  59 
percent  of  the  coastal  sage  scrub  in 
Riverside  County  has  been^lestroyed 
since  1945  and  as  much  as  71  percent 
has  been  destroyed  since  1930  (Fish  and 
Wildhfe  Service  1993).  hi  San  Di^o 
County,  95  percent  of  the  native 
perennial  grasslands  and  72  percent  of 
t  he  coastal  sage  scrub  have  been 


destroyed  (Oberbauer  and  Vanderweir 
1991). 

Little  is  known  concerning  the 
historical  distribution  of  A.  munzii. 
However,  as  mudi  as  80  to  90  percent 
of  the  clay  soils  in  western  Riverside 
County  that  inay  have  supported  habitat 
for  A.  munzii  have  been  adversely . 
modified  through  extensive  agricidture, 
urbanization,  and  clay  mining 
(Chlifomia  Department  of  Fish  and 
G«ne  1989).  * 

AlUum  mumii  has  recently  been 
extirpated  from  at  least  two  sites  as  a  ''^ 
•esult  ,i^rtther  agricultural  development 
or  day  mining.  Other  populations  of 
this  9ecies  have  been  reduced  in  terms 
ofevailable  habitat  and  numbers.  One 
population  of  A.  munzii  was  partially 
eliminated  in  1982  by4he',(ea%unent  - 
.-qf  the  hiterstate  15  freeway  corridor  in 
Ihe  Tenwscal  Valley  of  Riverside  County 
(Roberts  1993a).  Another  population 
vms  reduced  when  a  portion  of  its 
habitat  was  inundated  for  a  reservoir 
(California  Dep^tment  of  Fish  and 
<:aine  1989). 

Discing  for  the  purpose  of  weed 
abatement  or  dry  land  farming  results  in 
habitat  less  and  population  declines  ot 
A.  muttzxL  Discing,  con^tiaed  with 
impacts  firom  ofF-'road  vehicle  activity, 
has  recently  afEected  over  30  percent  of . 
the  population  of  A.  ixuuuiL  (Steve 
Boyd  and  Dave  Bramlet,  pers.  comm.. 
1993) 

Of  12  known  populations  of  A. 
murtzii,  3  occur  within  mayor  proposed 
developmoat  projects.  One  of  these 
proposed  pn^ects  will  elimiwtfa  all  of 
the  A.  muBzU  and  much  of  its  potential 


habitat  within  the  pro|ect  boundaries 
(Roberts  1993a). 

Over  25  percent  of  B.  filifolia 
populations  have  been  eliminated  by 
urbanization  aiui  agricultural 
conversion.  One  of  the  two  largest 
populations  of  this  species  occurs  in  the 
Vista-San  Marcos-Carlsbad  region  of 
northwestern  San  Diego  County:  nearly 
half  of  this  population  has  been 
eUminated  (Cahfomia  Native  Diversity 
Data  Base  1993;  Wayne  Armstrong. 
Palomar  College,  pers.  comm.,  1993). 
0^>er  the  last  15  years,  nearly  60  ha  (150 
ac)  of  occupied  habitat  containing  over 
80,000  plants  have  been  eUminated  in 
the  cities  of  San  Marcos  and  Vista 
(a<lDDB  1992;  Taylor  and  Burkhart 
1992;  Wayne  Armstrong,  pars.  cohuUm 
1093J.  UrhanixatiaD  continues  to  be  the 
-  moat  significant  threat  to  this  species. 
Over  25  percent  of  the  remaining 
populations  of  B.  filifolia  in  San  Diego 
and  Riverside  Counties  are  cumently 
within  propoeed  or  approved 
development  proiects.  It  is  probable  that 
the  only  known  population  of  B.  fiUfoiia 
reportni  for  San  Bernardino  County  in 
nearly  70  years  will  be  removed  by  a 
major  pip^ine  prefect  (Robert  Thome. 
Rancho  SanU  Ana  Botuucal  Garden, 
pers.  comm.,  1993;  Edna  Rey,  U.S.  Fish 
and  Wildlife  Service,  pers.  comm.. 
1993). 

The  only  population  of  B.  filifolia 
known  to  occur  on  Federal  land  was 
recently  discovered  within  an 
abandcuaed  weapons  impact  area  on 
Camp  Pendleton  Marine  Corps  Base  in 
San  Diego  County  (Dawn  Lawson,  pers. 
comm.,  1993). 
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At  least  one  population  of  B.  filifolia 
is  associated  with  mesic  grasslands  that 
occur  in  association  with  vernal  pools. 
This  population  occurs  on  26  ha  (65  ac) 
of  habitat  located  near  downtown  San 
Marcos  in  San  Diego  County.  Although 
the  site  is  not  currently  within  a 
planned  project,  the  landowner  intends 
to  develop  the  site  (Wayne  Armstrong, 
pers.  comm..  1993).  This  area  also 
contains  a  small  population  of  N. 
fossalis  and  a  diverse  ntunber  of  other 
sensitive  plant  taxa. 

Vernal  pools  have  undergone  an 
extraordinary  reduction  in  number  and 
have  nearly  been  eliminated  in  Los 
Angeles,  Orange,  and  San  Diego 
Counties.  California,  and  greatly 
reduced  in  Riverside  Coimty.  In  San 
Diego  County,  over  97  percent  of  vernal 
pool  habitat  occupied,  in  part,  by  N. 
fossalis,  had  been  lost  by  1990  (Bauder 
1986,  Oberbauer  and  Vanderweir  1991). 

Loss  estimates  for  vernal  pools  and 
vernal  wetlands  in  Riverside  County  are 
less  certain  and  are  based  on  the  status 
of  soil  types  that  support  these  kinds  of 
habitat.  Tlie  Service  estimates  that  about 
12.800  ha  (32.000  ac)  in  the  Perris. 
western  San  Jacinto,  and  Menifee 
Valleys  were  historically  dominated  by 
alkali  scrub,  alkali  playa.  alkali 
grassland,  or  vernal  pool  plant 
communities  and  contained  significant 
populations  of  B.  filifolia,  A.  coronata 
var.  notatior,  and  N.  fossalis.  About  7S 
percent  of  this  area  is  currently  under  a 
combination  of  intensive  cultivation, 
urbanization,  or  channelization:  is  being 
filled;  or  is  otherwise  highly  disturbed. 
A  significant  portion  of  the  remaining 
2.800  ha  (7,000  ac)  has  been  disturbed 
(Tierra  Madre  Consultants  1992.  Roberts 
1993b). 

Extant  populations  of  A.  coronata  var 
notatior.  B.  filifolia,  and  N.  fossalis  are 
associated  with  the  San  Jacinto  River 
and  a  tributary  of  Old  Salt  Creek  just 
west  of  the  dty  of  Hemet.  Mudi  of  this 
area  has  been  subject  to  dry  land 
farming  or  irrigated  farming  at  some 
time  during  the  last  100  years.  However, 
a  5-year  drought  contributed 
significantly  to  a  reduction  in 
agricultural  activity,  particularly  along 
the  San  Jacinto  River.  Conversely,  in 
some  areas,  the  soils  have  routinely 
been  too  wet  and  too  alkaline  fordry 
land  farming.  Both  of  these  factors  have 
contributed  to  the  continued  existence 
of  these  taxa  in  this  area. 

Major  commercial  and  urban 
development,  transportation,  and  flood 
control  projects  have  been  proposed  in 
General  and  Specific  Plans  for  both  the 
San  Jacinto  River  Valley  and  the  area 
west  of  Hemet.  According  to  docimients 
on  file  with  the  Coimty  of  Riverside  and 
the  Qty  of  Perris.  these  proposals  will 


result  in  over  19.01  lO  new  residential 
units,  as  well  as  he  tel  and  commercial 
developments  enci  tmpassing  over  3,200 
ha  (8,000  ac)  (Rive  'side  County 
Planning  Departmi  mt  1991;  Louis 
Massey,  Departme  it  of  Planning,  City  of 
Perris,  pers.  commi.  1993;  Mark 
Goldberg.  City  of  Hemet.  pers.  comm.. 
1993).  T^ese  projects  will  reduce 
potential  habitat  f^r  A.  coronata  var. 
notatior.  N.  fossalm.  and  B.  filifolia  over 
1.400  ha  (3,500  ac]  (Roberts  1993b). 
These  projects  will  destroy  over  45 
percent  of  the  A.  coronata  var.  notatior 
populations  and  aj  least  70  percent  of 
the  N.  fossalis  pomilations  within  the 
project  areas.         I 

Although  the  uroanization  that  will 
result  from  these  major  projects  and 
others  associated  ^th  the  cities  of  San 
Jacinto  and  Hemelt  may  not  occur  for  2 
to  5  years,  these  sdme  areas  are  more 
imminently  threa^ned  by  a  recent 
increase  in  pipelii  e  construction,  dry 
land  farming,  and  weed  abatement 
activities. 

Three  pipeline  ]  irojects  have  recently 
destroyed  vernal  Dool.  alkali  grassland, 
and  alkali  playa  lubitat  and  directly 
impacted  several  populations  of  A. 
coronata  var.  notmior,  N.  fossalis  and  at 
least  one  histories  site  for  B.  filifolia  in 
the  San  Jacinto  River  floodplain  near 
Hemet  (Roger  Tumer,  Eastern  Municipal 
Water  District,  pels.  comm..  1992, 1993; 
Tierra  Madre  Consultants  1992). 

In  1993,  over  2(10  ha  (500  ac)  of 
occupied  or  potential  habitat  for  A. 
coronata  var.  notd^ior.  B.  filifolia,  and 
N.  fossalis  were  disced  for  weed 
abatement  or  fire  suppression  purposes 
(Roberts  1993b).  I^  Jime  1993,  an 
additional  80  ha  (£00  ac)  of  habitat 
containing  A.  coronata  var.  notatior  and 
N.  fossalis  were  disced  and  seeded  for 
dry  land  farming  iBill  Sweeney, 
landowner,  pers.  comm.,  1993).  At  least 

13  stands  oiA.  coronata  var.  notatior 
have  been  adversely  modified  since 
1990,  including  2|of  the  largest.  This  has 
resulted  in  the  poiential  loss  of  nearly 

14  percent  of  the  plants  (Roberts  1993b). 
Navarretia  fos^is  also  occurred 

historically  in  the)  vicinity  of  Murrieta 
Hot  Springs  in  Riyerside  County  during 
the  1920's  (Spencer,  in  litt.,  1993).  Much 
of  the  Murrieta  Hbt  Spring  area  has  been 
urbanized  or  converted  to  agriculture 
resulting  in  a  significant  reduction  and 
fi^gmentation  of  f  otential  N.  fossalis 
habitat  (Service,  ijnpublished  data). 

In  San  Diego  Cijunty,  N.  fossalis 
occurs  within  vernal  pool  complexes 
(Bauder  1986,  Cafifomia  Native 
Diversity  Data  Baie  1993,  Hogan  and 
Belk  1992).  Thesa  areas  have  been  and 
continue  to  be  impacted  by  urbanization 
and  agricultural  donversion  (Bauder 
1986;  Nancy  Gilbert  and  Ellen 


Berryman,  U.S.  Fish  and  Wildlife 
Service,  pers.  comm.,  1993). 

The  largest  concentration  of  N. 
fossalis  occurs  on  Otay  Mesa  in  San 
Diego  County.  At  least  37  proposed 
Precise  Plans  and  Tentative  Maps  for 
development  have  been  filed  pursuant 
to  the  CaUfomia  Environmental  Quality 
Act  for  this  area.  These  plans 
encompass  about  80  percent  of  the 
undeveloped  portion  of  the  mesa  within 
the  jurisdiction  of  the  city  of  San  Diego 
and  virtually  all  but  four  of  the 
remaining  vernal  pool  complexes. 
Several  of  these  projects  will  impact  N.     | 
fossalis.  At  least  one  major 
transportation  project  has  been 
proposed  for  Otay  Mesa  and  could 
potentially  impact  vernal  pools  that  are 
occupied  by  N.  fossalis  (California 
Department  of  Transportation  1993). 

Navarretia  fossalis  are  found  on 
Federal  lands  managed  by  the  Navy: 
Miramar  Naval  Air  Station  and  Camp 
Pendleton  Marine  Corps  Base.  These 
lands  are  used,  in  part,  for  military 
training  activities  that  involve  ofi'-road 
vehicle  maneuvers  that  adversely 
impact  this  species  (Hogan  and  Belk 
1992). 

Trash  dumping  has  also  degraded 
vernal  pools  in  San  Diego  Cotmty. 
Chimks  of  concrete,  tires,  refi-igerators. 
furniture,  and  other  pieces  of  garbage  or 
debris  have  been  found  in  pools 
containing  N.  fossalis.  This  trash 
crushes  or  shades  vernal  pool  plants, 
disrupts  the  hydrologic  functions  of  the 
pool,  and,  in  some  cases,  may  release 
toxic  substances. 

Vernal  pools  in  Riverside  and  San 
Diego  Counties  and,  to  a  lesser  extent, 
the  alkali  wetland  habitats  of  Riverside 
County  have  also  been  degraded  by  ofi'- 
road  vehicles.  These  vehicles  compact 
soils,  crush  plants  when  water  is 
present,  cause  turbidity,  and  leave  deep 
ruts.  This  type  of  damage  may  alter  the 
microhydrology  of  the  pools.  Dirt  roads 
that  go  through  or  adjacent  to  pools  are 
widened  as  motorists  try  to  avoid  mud 
puddles,  and.  in  this  way.  the  pools  are 
gradually  destroyed. 

The  vernal  pool,  alkali  grassland, 
alkali  playa.  and  alkali  sink  habitats 
upon  which  N.  fossalis  and  A.  coronata 
var.  notatior  and,  to  a  lesser  extent.  B. 
filifolia  depend  are  also  vulnerable  to 
indirect  destruction  due  to  an  alteration 
of  the  supporting  watershed.  An 
increase  in  water  due  to  urban  run-o^ 
leads  to  increased  inundation  and 
makes  pools  vulnerable  to  invasion  by 
marshy  plant  species  resulting  in 
decreased  abundance  of  obligate  vernal 
pool  taxa.  At  the  other  extreme,  some 
pools  and  alkali  wetlands  have  been 
drained  or  blocked  from  their  source  of 
water  and  have  shown  an  increased 
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domination  by  upload  plant  species.  Of 
the  species  considered  hernn.  N. 
fossalis  is  the  most  vulnerable  to 
alterations  in  hydrology. 

Development  projects  adjacent  to 
vernal  pools  and  alkali  wetlands  are 
often  responsible  for  adverse  alterations 
in  drainage.  Hydrological  alterations  are 
sometimes  a  result  ol  agricultural 
development,  or  a  combination  of  urban 
development  and  agriculture.  This 
situation  is  exemplified  by  recent 
activities  nearHemct  in  Riverside 
County.  California.  In  1989,  drainage 
structures  were  constructed  within 
alkali  grassland  and  vernal  pools  west  of 
Hemet  in  association  with  an  Auto  Mall 
(Mark  Goldberg,  pers.  comm.,  1993). 
These  structures  have  significantly 
reduced  standing  water  and  are 
responsible  for  the  gradual  drying  of 
wetland  vegetation  as  evidenced  by  relic 
stands  of  Eleocharis -palustris  and  other 
obligate  wetland  species  (Wayne  Feiren, 
University  of  California,  Santa  Barbara, 
pers.  comm.,  1993).  Historically, 
wetlands  have  been  drained  for 
agriculture.  In  this  case,  the  land 
becomes  suitable  for  urban 
development 

Livestock  grazing  typically  changes 
the  composition  of  native  plant 
communities  by  reducing  or  eliminating 
those  species  that  cannot  withstand 
grazing  and  trampling  and  by  enabhng 
more  resistant  (usually  non-native) 
species  to  increase  in  abundance.  Taxa 
that  were  not  previously  part  of  the 
native  flora  may  be  introduced  and 
nourish  under  a-grazing  regime  and  may 
reduce  or  replace  native  species  through 
competition  for  resources.  Plmits  within 
vernal  pools  or  adjacent  alkah 
grasslands,  playa.  or  scmb  habitats  may 
be  trampled  and  killed  or  grazed  pricv 
to  seed  producti<Hi. 

B.  OverutiliztOion  for  commercial, 
recretOional,  scientific,  or  educational 
purposes.  Overutilization  is  not 
currently  a  known  threat  ^ctor  for  the 
four  taxa  considered  herein. 

C.  Disease  or /M«dotion.  Neither 
disease  nor  natural  predation  are  kaovni 
to  be  a  factor  for  the  four  plant  taxa. 
Cattle  gazing  occurs  od  Otay  Mesa  in 
areas  where  several  vernal  pool 
complexes  contain  N.  fossalis.  Intensive 
sheep  grazing  occurs  west  of  Hemet  and 
along  the  San  Jaonto  River  in  hafattat 
occupied  by  N.  fossalis.  A:  coronata  var. 
notatior.  and  B.  fitifoUa.  A.  Momaii  is  not 
a  forage  plant  utilized  fay  domestic 
Uvestock,  so  tar  as  can  be  detemuiMd  by 
the  Service. 

D.  The  inadequacy  of  existing 
regulatory  mechcmmns.  Existii^ 
regulatory  mechanisms  that  could 
provide  some  protection  for  these 
species  include:  (1)  listing  under  the 


California  Endangered  Species  Act:  (2) 
consideration  under  the  California 
Environmental  Quality  Act;  (3) 
implementation  of  conservation  plans 
pursuant  to  the  State  of  California's 
Natural  Community  Conservation 
Planning  Act  of  1991;  (4)  section  404  of 
the  Federal  aean  Water  Act;  (5) 
ocCTBtence  with  other  species  protected 
by  the  Fed»al  Endangered  Species  Act; 
(6)  land  acquisition  and  management  by 
Federal,  State,  or  local  agencies,  or  by 
private  groups  and  organizations;  (7) 
local  laws  and  regulations;  and  (8) 
Mexican  law. 

The  California  Fish  and  Game 
Commissi(ui  has  listed  B.  fHifoUa  as 
endangered  and  A.  munzii  {=A. 
fimbriatum  var.  munzii)  as  threatened 
under  the  Native  Plant  Protection  Act 
(NPPA)  (Div.  2,  chapter  10.  section  1900 
et  seq.  of  the  California  Fish  and  Game 
Code)  and  the  CaUfomia  Endangered 
Species  Act  (CESA)  (Div.  3.  chapter  1.5, 
section  2050  et  seq.).  A.  coronata  var. 
notatior  and  N.  fossalis  are  included  on 
Lists  lA.  IB.  or  2  of  the  CaUfomia 
Native  Plant  Society's  kivmtory  (Smith 
and  Berg  1968),  which,  in  accordance 
with  section  1901.  chapter  10  of  the 
CaUfomia  Department  of  Fish  andCene 
Code,  makes  them  eligible  for  State 
Usting.  Although  NPPA  and  CESA  both 
prohibit  the  "take"  of  State-listed  plants 
(chapters  10  and  1.5.  sections  1908  and 
2080,  respectively),  these  existing 
statutes  appear  inadequate  to  protect 
against  the  taking  of  such  plants  via 
habitat  modification  or  land  use  change 
l^  the  Imdownec- After  the  Oepartment 
notifies  a  landown»  that  a  Stale-Uated 
plant  grows  on  his  or  her  property,  the 
Fish  and  Game  Code  requires  only  that 
the  landowner  notify  the  agency  "at 
least  10  d^^  in  advuce  of  changing  the 
land  use  to  allow  salvage  of  such  plant" 
(chapter  10.  section  1913). 

In  addition,  development  proposals  in 
Carlsbad  (San  Diego  County)  and  in  the 
Gavilan  Hills  (Riv»side  County)  that 
involve  direct  impacts  to  A.  munzii  and 
B.  fiUfolia  have  proceeded  without 
notification  to  with  the  Department 
(Roberts  1993(a);  Jim  Dice.  California 
Department  of  Fish  and  Game,  pers. 
comm.,  1993).  ki  another  case,  a 
landowner  disced  a  stand  of  N.  fossalis 
growing  with  the  State-Usted  Orcuttio 
califomica  for  fire  control  without 
notifying  the  CaUfomia  Department  of 
Fish  and  Gene  (Howard  Wmdsor, 
Riverside  County  Fire  Department ,  pers. 
comm..  1993). 

The  majority  of  the  known 
populations  of  the  four  taxa  considered 
herein  occur  on  privately  owned  land. 
Local  lead  agencies  empowwed  to 
uphold  and  enfrace  the  r^ulations  of 
the  CaUfomia  Environmoital  QuaUty 


Act  (CEQA)  have  made  detemiinations 
that  have  or  will  adversely  affect  A. 
munzii,  A.  coronata  var.  notatior,  B. 
filifolia,  and  N.  fossalis.  Required 
biological  surveys  are  often  inadequate 
and  project  proponents  may  ignore  the 
results  of  surveys  if  occurrences  of 
sensitive  species  are  viewed  as  a 
constraint  on  project  design.  Mitigation 
measures  used  to  condition  project 
approvals  are  essentially  experimental 
and  fail  to  adequately  guarantee  long- 
term  protection  of  sustainable 
populations.  Relocation  attempts  have 
failed.  Project  designs  have  also  Culed  to 
provide  an  adequate  buffer  zone  around 
sensitive  plant  populations  to  protect 
their  long-term  viabilitv  (WESTEC  1968 
D.  Bramlet,  in  Utt.,  1992,  Hogan  and 
Belk  1992,  S.  Boyd.  pers.  conun..  1993 
M.  Simovich,  pers.  comm..  1993). 

Even  though  impacts  to  rare  plant 
taxa  including  N.  fossalis,  B.  filifolia. 
and  A.  coronata  var.  nototior  were 
considered  significant  under  CEQA 
when  several  pipeline  projects  uid 
Specific  Plans  were  proposed  in 
Riverside  County.  CaUfomia,  only  A. 
coronata  var.  iMttatior  was  consistently 
considered  in  the  environmental  impact 
analyses.  These  projects  proposed  either 
no  or  inadequate  mitigation  for  impacts 
to  soisitive  plant  taxa  (D.  Bramlet,  in 
litt..  1992;  Roberts  1993b).  In  another 
case,  a  major  development  in  S«i 
Marcos  (San  Di^o  County)  resulted  in 
a  70  percent  reduction  in  B.  filifolia 
habitat.  Although  5  ha  (1 2  ac)  were  set 
aside  for  preservation  of  this  species, 
-the  preserve  is  surrounded  by 
residential  development,  has  inadequate 
buffers,  and  is  poorly  configured 
(WESTEC  1988). 

The  State  of  CaUfomia  has  estoblished 
the  Natural  Community  Conservation 
Planning  (NCCP)  program  to  address  the 
conservation  needs  of  natural 
ecosystems  throughout  the  State.  The 
initial  focus  of  this  program  is  the 
coastal  sage  scrub  community.  A. 
munzii  has  been  included  as  one  of  the 
species  for  consideration  under  the 
,  Coastal  S^e  Scrub  NCCP  Program. 
However,  only  3  of  12  populations  of  A 
munzii  that  occur  on  private  lands  have 
been  enrolled  in  this  voluntary  program 
At  the  present  time,  no  plans  have  been 
completed  or  implemented,  and  no 
protection  is  currently  i^ovided  by  the 
NCCP  program  to  the  taxa  considered 
herein. 

Under  section  404  of  the  Qean  Water 
Act.  the  U.S.  Army  Corps  of  Engineers 
(Cwps)  regulates  the  discharge  of  fill 
into  waters  of  the  United  States, 
including  navigable  waters,  wetlands 
(e.g,,  vemal  pools),  and  other  waters. 
The  Clean  Water  Act  requires  project 
proponents  to  obtain  a  permit  from  the 
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Corps  prior  to  undertaking  many 
activities  (e.g.,  grading,  discharge  of  soil 
or  other  fill  material)  that  would  result 
in  the  fill  of  wetlands  under  the  Corps' 
jurisdiction.  The  Corps  promulgated 
Nationwide  Permit  Number  26  (see  33 
CFR  330.5(a)(26))  to  address  fill  of 
isolated  or  headwater  wetlands  totalling 
less  than  4  ha  (10  ac).  Under 
Nationwide  Permit  26,  proposals  that 
involve  the  fill  of  wetlands  less  than  0.4 
ha  (1  ac)  are  considered  authorized. 
Where  fill  would  adversely  modify 
between  0.4  to  4  ha  (1  to  10  ac)  of 
wetland,  the  Corps  circulates  a 
predischarge  notification  to  the  Service 
and  other  interested  parties  for 
comment  to  determine  whether  or  not 
an  individual  permit  should  be  required 
for  a  proposed  fill  activity  and 
associated  impacts. 

Individual  permits  are  required  for 
the  discharge  of  fill  material  that  would 
fill  or  adversely  modify  greater  than  4 
ha  (10  ac)  of  wetlands.  The  review 
process  for  the  issuance  of  individual 
permits  is  more  rigorous  than  for 
nationwide  permits.  Unlike  nationwide 
permits,  an  analysis  of  cumulative  . 
wetland  impacts  is  required  for 
individual  permit  applications. 
Resulting  permits  may  include  special 
conditions  that  require  the  avoidance  or 
mitigation  of  environmental  impacts. 
On  nationwide  permits,  the  Corps  has 
discretionary  authority  to  require  an 
applicant  to  seek  an  individual  permit 
if  the  Corps  believes  that  the  resources 
are  sufficiently  important,  regardless  of 
the  wetland's  size.  In  practice,  the  Corps 
rarely  requires  an  individual  permit 
when  a  project  would  qualify  for  a 
nationwide  permit,  unless  a  threatened 
or  endangered  species  or  other 
significant  resources  might  be  adversely 
affected  by  the  proposed  activity. 

Athplex  coronata  var.  notatior  and  N. 
fossalis  could  potentially  be  affected  by 
projects  requiring  a  permit  from  the 
Corps  under  section  404  of  the  Clean 
Water  Act.  Although  the  objective  of  the 
Clean  Water  Act  is  to  "restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  Nation's 
waters"  (33  U.S.C.  1341  et  seq.].  which 
include  navigable  and  isolated  waters, 
headwaters,  and  adjacent  wetlands,  no 
specific  provisions  adequately  address 
the  need  to  conserve  candidate  species 
such  as  those  considered  herein. 

In  Riverside  County,  the  Corps  has 
not  required  a  permit  or  mitigation  for 
filling  of  wetland  habitat  occupied  by  A. 
coronata  var.  notatior,  N.  fossalis,  or  B. 
filifolia  in  instances  where  the  land  had 
previously  been  used  for  agriculture  or 
where  the  wetland  was  determined  not 
to  be  within  the  jurisdiction  of  the 
Corps.  The  Corps  has  indicated  a  lack  of 
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certainty  over  whe  her  hydric  soils 
existed  on  the  site,!  even  though  hydric 
vegetation  and  hydrologic  features  were 
present  (Service,  i4  litt.,  1993).  Even  if 
the  Corps  establisljes  jurisdiction  under 
the  Clean  Water  A^t  over  vernal  pools, 
this  does  not  ensuve  their  protection.  At 
least  two  vernal  pqol  complexes  under 
Corps  jurisdiction  n  San  Diego  County 
have  been  destroys  d  or  degraded 
without  a  section  ^  04  permit  (Jim  Dice, 
pers.  comm.,  1993  Carrie  PhiUips,  U.S. 
Fish  and  Wildlife  Service,  pers.  comm.. 
1993). 

The  Endangered  Species  Act  of  1973. 
as  amended,  (Act)  nay  incidentally 
afford  protection  t(  i  the  species  under 
consideration  in  tliis  proposal  if  they  co- 
exist with  species  i  ilready  listed  as 
threatened  or  enda  ngered  under  the  Act. 
Pogogyne  abramsi,  (San  Diego  mesa 
mint),  Pogogyne  m  idiscula  (Otay  Mesa 
mint),  Orcuttia  cal  fornica  (California 
Orcutt  grass),  Eryn  lium  aristuiatum  var. 
parishii  (San  Dieg<  button  celery),  and 
the  Riverside  fairy  shrimp 
(Streptocephalus  wootpni)  are  listed  as 
endangered  under  the  Act  and  occur  in 
the  same  habitat  ai  several  of  the  taxa 
considered  in  this  proposal.  However, 
these  species  are  generally  not  found  in 
the  same  vernal  pool  complexes  as  the 
taxa  considered  in.this  proposal.  N. 
fossalis  co-exists  v  ith  other  listed 
species  in  only  se\  en  vernal  pool 
complexes  (one  in  Riverside  County,  six 
in  San  Diego  Coun  ;y). 

The  Stephens'  k  ingaroo  rat 
(Dipodomys  stephfnsi)  is  listed  as 
endangered  and  th^  coastal  California 
Ratcatcher  [Polioftila  califomica)  is 
listed  as  threatened  under  the  Act. 
These  species  occtir  in  coastal  sage 
scrub  (gnatcatcheri  and  grassland 
(kangaroo  rat)  habitats.  Although  A. 
munzii  is  known  aom  similar  habitats, 
less  than  30  percent  of  its  population 
overlaps  known  papulations  of  these 
listed  animals.  Wnere  overlap  does 
occur,  the  A.  muniii  populations  are 
either  already  presrved  or  potentially 
protected  from  development  by  other 
regulations.  However,  in  these  cases,  A. 
munzii  is  still  threktened  by  off-road 
vehicle  activity  aiul  exotic  plant  species. 

Land  acquisitioa  and  management  by 
Federal,  State,  or  local  agencies  or  by 
private  groups  and  organizations  has 
contributed  to  the  brotection  of  some 
localities  inhabite(  by  the  taxa  under 
consideration  in  tl  is  proposal. 
However,  as  discu  ised  below,  these 
efforts  are  often  di  ected  at  other  species 


and  are  inadequate 


to  assure  the  long- 


term  survival  of  thp  taxa  considered  in 
this  proposal. 

Allium  munzii  ii  found  in  the 
Cleveland  Nations  Forest  and  is 
recognized  by  the  'orest  Service  as  a 


sensitive  species  (Forest  Service  1992). 
The  Forest  Service  has  policies  to 
protect  sensitive  plant  taxa,  including 
attempting  to  establish  these  species  in 
suitable  or  historic  habitat,  and 
encouraging  land  ownership 
adjustments  to  acquire  and  protect 
sensitive  plant  habitat.  To  this  end.  the 
Forest  Service  (1992)  has  released  a 
Management  Guide  for  A.  munzii. 
However,  only  a  portion  of  a  single  ^ 
population  actually  occurs  within  the 
Cleveland  National  Forest,  and  it 
continues  to  be  threatened  by  off-road 
vehicle  activity. 

The  Service  recently  entered  into  a 
Memorandum  of  Understanding  (MOU) 
writh  local  jurisdictions  in  Riverside 
County,  the  California  Department  of 
Fish  and  Game,  and  the  Corps 
concerning  channelization  of  the  San 
Jacinto  River  and  protection  of  A. 
coronata  var.  nota/ior  habitat  along  the 
river.  The  purpose  of  this  MOU  is  to 
reconcile  conflicts  between  the 
conservation  of  this  floodplain  species 
and  proposed  flood  control  measures 
associated  with  major  urban 
development  plans.  New  information  on 
the  distribution  of  A.  coronata  var. 
notatior  indicates  that  less  than  10 
percent  of  its  population  would  be 
protected  in  the  project  area.  The  MOU' 
does  not  address  the  conservation  of  N. 
fossalis.  B.  filifolia.  or  other  rare  plant 
taxa  that  also  occur  within  the  project 
area.  The  proposed  project  could  result 
in  significant  urban  development  and 
hydrological  alterations  that  will 
contribute  to  the  decline  of  all  these 
taxa.  The  MOU  has  no  binding  control 
over  private  land  use.  In  1993,  about 
160  ha  (400  ac)  within  a  potential 
preserve  area  for  A.  coronata  var. 
notaf/or  were  disced,  apparently  as 
weed  abatement.  It  is  noteworthy  that 
the  location  of  these  160  ha  (400  ac) 
coincides  with  the  location  of  proposed 
development  project  areas  (Roberts 
1993b). 

At  least  two  of  the  taxa  considered 
herein  occur  within  the  San  Jacinto 
Wildlife  Preserve,  which  is  managed  by 
the  State  of  California.  Although  Uiis 
preserve  provides  protection  from 
urbanization  and  agriculture,  it  was 
originally  established  to  maintain 
waterfowl  hunting  along  the  San  Jacinto 
River.  In  meeting  this  objective,  a 
significant  area  of  habitat  for  the  taxa 
considered  in  this  proposal  has  been 
converted  into  waterfowl  habitat  and 
planted  with  exotic  grasses  as  food  for 
migrating  waterfowl.  Habitat  within  the 
preserve  is  also  threatened,  in  part,  with 
destruction  from  construction  of  utility 
lines  (Metropolitan  Water  District  of 
Southern  California  1992). 


The  Santa  Rosa  Plateau  Preserve  is 
managed  by  The  Natiue  Conservancy 
and  contains  the  largest  remaining 
populati(Hi  complex  of  B.  filifolia  and  a 
single,  small  population  of  N.  fossalis. 
Although  these  populations  are 
managed  for  long-term  protection  and 
viabiUty.  they  represent  only  a  fraction 
of  the  range  of  either  species  and  do  not 
adequately  ensure  the  continued 
existence  of  these  species. 

The  County  of  Riverside  has  initiated 
the  preparation  of  a  Multi-Species 
Habitat  Conservation  Plan  (MSHCP). 
Although  the  intent  of  this  plan  is  to 
identify  and  acquire  areas  with  high 
biological  diversity  and  sensitive 
species,  the  program  is  focused  on 
animal  species.  Plant  taxa  are  not  well 
represented.  The  MSHCP  has  identified 
potential  acquisition  areas  and  has 
made  Umited  land  acquisitions.  These 
areas,  as  currently  proposed,  will  not 
provide  for  the  long-term  survival  of  A. 
munzii.  N.  fossalis.  or  B.  filifolia.  The 
largest  known  A.  coronata  var.  notatior 
population  is  within  a  potential 
acquisition  area.  However,  this  site  is 
stiU  threatened  by  seasonal  agricultural 
activities. 

Local  laws  and  regulations  p>otentially 
offer  some  protection  to  species 
considered  within  this  proposal  but 
these  laws  and  regulations  are  subject  to 
overriding  considerations,  are  seldom 
enforced,  and.  in  some  cases,  are 
conflicting.  For  example,  the  city  of 
Hemet  General  Plan  requires  that 
biological  surveys  be  conducted  at  sites 
that  may  contain  sensitive  plants  prior 
to  aheration  of  a  site  for  development 
However,  the  City  has  also  adopted  an 
ordinance  that  requires  vacant  land  to 
be  cleared  for  weed  abatement  (Ron 
Wrench.  City  of  Hemet.  Fire 
Department,  pers.  comm..  1993).  This 
activity  has  contributed  to  the  decline  of 

A.  coronata  var.  notatior,  N.  fossalis, 
and  other  sensitive  plant  species  for 
which  the  City  general  plan  requires 
surveys. 

Habitat  in  Riverside  County  for  A. 
coronata  var.  notatior,  N.  fossalis,  and 

B.  filifolia  has  been  degraded  by  discing 
for  weed  abatement  and  fire 
management  purposes.  Coiinty 
ordinances  rmiuire  that  parcels  smaller 
than  2  ha  (5  ac)  and  up  to  30  meters  (100 
feet)  adjacent  to  roads  be  cleared  to 
reduce  the  potential  for  fire  (Howard 
Windsor.  Riverside  County  Fire 
Abatement,  pers.  comm..  1993).  These 
activities  have  contributed  to  the 
decline  of  N.  fossalis  and  the  Federal 
endangered  Orcuttia  califomica.  In 
some  cases.  lando%mers  have  exceeded 
the  clearing  requirements  resulting  in 
additional  reduction  of  sensitive  plant 


populations  and  the  adverse 
modification  of  their  habitat. 

Navarretia  fossalis  also  occurs  in 
northwestern  Baja  California,  Mexico. 
The  Service  is  not  aweue  of  any  existing 
regulatory  mechanisms  in  Mexico  that 
would  protect  this  taxon  or  its  habitat. 
Although  Mexico  has  laws  that  could 
provide  protection  to  rare  plants,  these 
laws  are  not  easily  enforced. 

E.  Other  natural  or  manmade  factors, 
affecting  their  continued  existence. 
Non-native  species  of  grasses  and  forbs 
have  invaded  many  of  southern 
CaUfomia's  plant  communities.  Their 
presence  and  abundance  are  often  an 
indirect  result  of  habitat  disturbance 
from  grazing,  development,  mining, 
discing,  and  alteration  of  hydrology.  All 
four  plant  taxa  considered  in  this 
proposal  are  subject  to  displacement  by 
such  alien  plant  species. 

Many  vernal  pools  on  Otay  Mesa  and 
in  San  Marcos  (San  Diego  County)  have 
become  dominated  by  Lolium  perenjne. 
This  ahen  plant  species  is  tolerant  of 
inundation  and  displaces  native  species 
such  as  N.  fossalis  and  B.  filifolia.  Other 
non-native  grass  species  such  as  Avena 
barbata  and  Bromus  rubens  are 
dominate  on  the  clay  soils  required  by 
A.  munzii.  In  Riverside  County,  Crypsis 
niliaca,  an  aggressive  alien  grass,  has 
been  seeded  as  a  food  source  for 
migratory  waterfowl  along  the  San 
Jacinto  River.  This  species  is  becoming  « 
widespread  and  has  replaced  or  is  in  the 
process  of  replacing  native  vernal  pool 
and  other  native  species,  including  N. 
fossalis.  B.  filifolia.  and  A.  coronata  var. 
notatior.  on  the  San  Jacinto  WildUfe 
Preserve  and  other  areas  west  of  Hemet 
(D.  Bramlet,  in  litt.,  1992). 

The  taxa  under  consideration  in  this 
proposal  are  highly  reUant  on  seasonal 
rainfall.  Drier  conditions,  sudi  as  those 
that  prevailed  from  1986  to  1992.  reduce 
the  number  of  individuals  in 
populations.  Climatic  conditions  stress 
species  and  reduce  germination  and 
survival  rates.  Negative  effects  of  habitat 
loss  and  de^dation  from  other  factors 
including  development,  discing,  and 
grazing,  when  combined  with  climatic 
conditions,  increase  the  level  of  threat 
to  the  involved  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  four  taxa  in  determining  to 
propose  this  rule.  Based  on  this 
evaluation,  the  Service  finds  that  Allium 
munzii  and  A.  coronata  var.  notatior  an 
in  danger  of  extinction  throughout  all  or 
a  significant  portion  of  their  ranges. 
Both  taxa  are  threatened  by  urbanization 
and  agricultural  development,  off-road 
vehicle  use.  trampling  and  grazing  by 


cattle  and  sheep,  and  competition  from 
exotic  plant  taxa.  A.  munzii  is  also 
threatened  by  clay  mining  activities.  A 
coronata  var.  notatior  is  &reatened  by 
alteration  of  hydrology  of  its  vernal  pool 
and  alkah  vernal  wetland  plains 
habitats.  Therefore,  the  preferred  action 
is  to  list  these  taxa  as  endangered. 
For  reasons  discussed  below,  the 
Service  finds  that  B.  filifolia  and  N. 
fossalis  are  likely  to  become  endangered 
species  in  the  foreseeable  future 
throughout  all  or  a  significant  portion  of 
their  ranges.  Therefore,  the  preferred 
action  is  to  list  these  taxa  as  threatened. 
While  many  populations  of  B.  filifolia 
are  threatened  by  urbanization  and 
agricultural  development,  trampling, 
grazing,  and  competition  from  exotic 
plant  taxa,  the  Service  finds  that 
threatened  status  is  appropriate  for  B. 
filifolia  because  the  largest  remaining 
populations  are  protected.  The  Service 
finds  that  threatened  status  is 
appropriate  for  N.  fossalis  because, 
while  many  populations  are  threatened 
by  urbanization  and  agricultural 
development,  alteration  of  hydrology  of 
its  vernal  pool  habitat,  trampling,  and 
competition  fit>m  exotic  plant  taxa,  this 
taxon  has  demonstrated  resilience  to 
some  forms  of  disturbance  and  occurs  in 
enough  populations  that  it  is  not  in 
immediate  danger  of  extinction.  Except 
for  A.  coronata  var.  notatior,  critical 
habitat  is  not  being  proposed  for  these 
taxa  for  the  reasons  discussed  below. 

Critical  Habitat 

As  defined  by  section  3(5)(A)  of  the 
Act,  the  term  "critical  habitat"  for  a 
threatened  or  endangered  species 
means — (i)  the  specific  areas  within  the 
geographical  area  occupied  by  the 
species,  at  the  time  it  is  listed  in 
accordance  with  the  provisions  t>f 
section  4  of  this  Act.  on  whidi  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  which  may 
require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  at  the  time 
it  is  listed .  .  .  upon  a  determination  by 
the  Secretary  that  such  areas  are 
essential  for  the  conservation  of  die 
species. 

Section  4(a)(3)  of  the  Act.  as 
amended,  requires  that,  to  die  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  a  taxon  is  hsted.  The  Service's 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  the 
species  is  threatened  by  taking  or  other 
human  activity  and  identification  of 
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cnttcal  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species;  or  (2)  soch  designatioo  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

Critical  habitat  is  not  determinable  if 
:nsufncient  information  exists  to 
perform  an  economic  impact  analysis  of 
designating  a  particular  area  as  critical 
habitat  or  if  the  biological  needs  of  the 
speaes  are  not  sufficiently  well  known 
to  permit  identification  of  an  area  as 
critical  halMtat  (50  CFR  424.12(aK2)). 

The  Service  finds  that  designation  of 
critical  habitat  is  not  prudent  at  this 
time  for  A.  mumii  and  B  filifoiia.  Most 
populations  of  A.  munzii  and  B.  filifoiia 
are  on  privately  owned  lands  with  little 
or  no  Federal  involvement.  The 
additional  protection  provided  by  the 
designation  of  critical  habitat  is 
achieved  through  section  7  Therefore. 
the  designation  of  critical  h^itat  for 
these  two  taxa  wrould  not  appreci^ly 
benefit  the  species.  Identification  of 
critical  h;ri>itat  is  also  expected  to 
mcrease  the  degree  of  threat  from 
human  activity  for  these  two  taxa. 
Publication  of  precise  maps  and 
descriptions  of  critical  habitat  could 
result  in  additional  habitat  destntction 
through  trampling,  discing,  and  grading. 
Unregulated  grazing  activity,  which 
results  in  trampling  of  habitat  by  sheep 
or  cattle,  may  be  encouraged  to  reduce 
habitat  viability. 

In  several  cases,  after  a  species  has 
been  identified  and  located  on  a  site,  the 
landowner  has  elected  to  disc  or 
otherwise  alter  the  site.  A  number  of 
these  alterations  have  occurred  and 
could  represent  efforts  to  eUminate 
sensitive  resources  that  could  pose  a 
constraint  to  future  development.  In 
1986.  one  land  owner  hired  a  biological 
firm  to  identify  A.  munzii  localities  on 
a  specific  property  in  Riverside  County 
After  the  report  was  released,  areas  of 
clay  soil  (including  those  with  A. 
munzii  populations)  on  the  parcel  were 
disced  (Department  1989).  In  another 
case  in  Los  Angeles  County,  after  a 
population  of  B.  filifoiia  was  identified 
and  well  publicized  in  Glendora,  the 
site  was  disced  for  fire  control  (Swinnev 
1991). 

The  largest  remaining  population  of 
B.  filifoiia  occurs  on  the  Santa  Rosa 
Plateau,  which  is  manj^d  by  The 
Nature  Conservancy.  The  Nature 
Conservancy  is  adequately  managing  the 
tiKsic  grassland  habitat  within  the 
preserve  for  the  long-term  preservation 
of  B.  fUifoL'a  and  other  sensitive  plant 
species.  Although  the  Service  finds  that 
(he  area  is  essential  to  the  conservation 
ctf  U  filifoiia,  designation  of  critical 
liittHtot  at  the  Santa  Rosa  Plateau 
iTesiTre  would  not  appreciably  benefit 


the  species.  No  Federal  activities  are 
expected  to  occur  oiat  would  be  the 
basis  for  formal  consultation  under 
section  7  of  the  Act  It  is  primarily 


through  this  mc 
protecticHi  is  provi^ 
throu^  a  critical  i 

Based  on  the  inf4 
above,  the  Service  j 


[that  added 

to  listed  ^Mcies 
itat  designation, 
lation  discussed 
ids  that  it  is  not 
prudent  at  this  tim^  to  designate  critical 
habitat  for  A.  mum  ii  and  B.  filifoiia 
because  sudi  a  des  gnation  may 
increase  the  degree  of  threat  from 
trampling,  discing,  or  other  destructive 
activities  and  is  unlikely  to  appreciably 
benefit  the  conservation  of  these  taxa. 
Protection  of  habitat  for  A.  munzii  and 
B.  filifoiia  will  be  addressed  through  the 
recovery  process  and,  if  Federal 
involvement  occurs,  through  the  section 
7  consultation  process. 

The  Service  is  in  the  process  of 
defining  critical  h^itat  and  determining 
more  clearly  what  the  ecological 
requirements  and  constituent  elements 
are  Ixx  N.  fossalis.  fe'he  Service  may  find 
that  detenninctioni  of  critical  h^titat  is 
not  prudent  for  this  taxon.  however,  at 
this  time  designation  of  critical  h^tat 
is  not  determinaUa. 

The  Service  is  ptoposing  to  designate 
critical  habitat  in  Riverside  County  for 
A.  coroBOta  var.  n^tatior.  Although  this 
designation  is  likely  to  increase  the 
degree  of  threat  to  this  taxon  fiom 
h^iman-related  activities,  the  Service 
finds  thai  the  benofits  of  the  additional 
protection  provide  d  through  recognition 
and  requirements  or  section  7 
complkdice  associ  ited  with  a  critical 
habitat  designatioi  i  exceed  the  risk  of 
vandalism  and  oth  a  destructive 
activities.  A.  coroi  ata  var.  nototior  and 
its  habitat  in  Rivei  side  County  are 
resihent  to  intermittent  discing  and 
agricultural  activities  as  indicated  by 
the  history  of  distiirbance  and 
reestablishment  ol  this  taxon  in  the  area 
west  of  Hemet  anq  along  the  San  Jacinto 
River. 

The  Service  is  r^uired  to  base  critical 
habitat  designatieps  on  die  best 
scientific  data  avatlable,  after  taking  into 
consideration  the  probable  ecxmomic 
and  other  impactsof  making  such  a 
designation  (50  CVR  424.12(a)).  In 
determining  what  areas  to  propose  as 
critical  habitat,  thf  Service  considers 
those  physical  and  biological  featwes 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  considerations  or 
protection.  Such  requirements  include, 
but  are  not  linutea  to,  the  following:  (1) 
space  for  individifil  and  population 
growth;  (2)  food,  i^ter.  air.  li^t. 
minerals,  or  othernutritional  or 
physiological  requirements;  (3)  cover  or 
shelter:  (41  sites  f*  breeding. 


reproduction,  rearing  of  ofispnhlg. 
germination,  or  seed  dispersal;  and. 
generally.  (5)  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  a  species.  Itie  Service 
also  considers  primary  constituent 
elements  of  critical  h^tat  that  may 
include,  but  are  not  limited  to.  the 
following:  roost  sites;  nesting  groimds; 
spawning  sites;  iseding  sites;  seasonal 
wetlands  or  drylands;  water  quality  or 
quantity;  host  species;  plant  pollinators; 
geological  fonnaticm;  vegetation  type; 
and  specific  soil  types. 

Critical  habitat  is  being  proposed  for 
A.  coronata  var.  notatior  to  include 
alkali  grassland,  alkali  sink,  and  vernal 
pools  in  Riverside  County,  California. 
The  following  areas  are  proposed  as 
critical  habitat: 

1.  Approximately  1.266  ha  (3.165  ac) 
located  along  10  km  (6  miles)  of  the  San 
Jacinto  River  fiom  just  above  Davis  Road 
south  by  southwest  to  Interstate  215. 

2.  About  272  ha  (680  ac)  along  a 
tributary  to  Old  Salt  Creek,  west  of  the 
town  of  Hemet.  between  Florida 
Avenue.  Kytai  Airfield,  and  the 
Atdiison  Topeka  and  Santa  Fe  Raibroad 
tracks. 

A  total  erf' approximately  1.540  ha 
(3,645  ac)  are  being  proposed  as  critical 
habitat.  These  areas  contain  the  majority 
of  the  remaining  known  populations  of 
A.  coronata  var.  notatior  and  potentially 
suitable  habitat  for  this  taxon  in 
Riverside  County.  Both  of  the  proposed 
critical  habitat  areas  contain  (or  with 
recovery  will  contain)  suit^te  alkali 
grassland,  alkali  scrub,  alkali  sink,  or 
vernal  pool  habitat  for  this  taxon.  The 
distribution  of  A.  coronata  var.  notatior 
is  patchy  within  this  habitat  and  is 
expected  to  shift  over  time.  Because  of 
these  spatial  and  t^nporal  factors,  it  is 
important  to  protect  the  watershed  and 
microh^tat  diversity  upon  which  this 
taxon  depend.  Both  sfoas  contain 
unoccupied  habitat  or  former  (degraded) 
habitat  that  is  needed  for  recovery  of 
ecosystem  integrity  and  to  increase  or 
maintain  populigitions  of  this  taxon. 

Floodpuins  (seasonal  wetlands) 
dominated  by  alkali  pla3ras,  alkali  scrub. 
alkali  grasslands,  and  vernal  pools 
represent  the  primary  constituent 
elements  of  critical  habitat  for  A. 
coronata  var.  notatior  with  respect  to  Us 
survival  needs  (hydrology,  soils,  and 
associated  species).  The  majority  of 
these  habitats  occur  in  association  with 
the  Willows  soils  series  (as  defined  by 
the  Soil  Conservation  Service  and 
Bureau  of  Indian  Affairs  (1971 ))  but 
some  occur  within  the  Waukena.  Traver. 
Domino,  and  Chino  soils  series.  These 
habitats  can  recover  from  dry  land 
farming  activities  thaft  are  left  fallow  and 
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undisturbed  for  a  number  of  years.  As 
additional  information  is  obtained, 
designation  of  other  critical  habitat 
areas  may  be  proposed. 

Atriplex  coronata  var.  notatior 
requires  seasonal  inundation  and/or 
flooding.  The  seasonal  wetland  habitats 
that  it  occupies  are  dependent  on 
adjacent  transitional  wetlands  and 
marginal  wetlands  within  the 
watershed.  These  adjacent  habitats 
would  not  be  adequately  protected 
imder  the  listing  prohibitions  of  the  Act. 
Designation  of  critical  habitat  will 
benefit  A.  coronata  var.  notatior  by 
providing  additional  protection  to  the 
ecosystem  upon  which  it  depends 
through  recognition  and  section  7 
consultation  procedures  (where 
applicable). 

Section  4(b)(8)  requires,  for  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  that  may 
adversely  modify  such  habitat  or  may  be 
affected  by  such  designation. 

Actions  that  could  adversely  affect 
critical  habitat  for  A.  coronata  var. 
nototior  include:  (1)  destruction  of 
alkali  grassland,  playa  or  scrub,  and 
vernal  pool  habitat;  (2)  destruction  of 
the  hard  pan  layer  that  is  responsible  for 
a  perched  water  table;  or  (3)  increases  in 
human-associated  disturbance.  Specific 
actions  that  could  cause  these  effects  are 
stream  channelization,  draining  of 
ponds,  water  diversion,  sheep  grazing, 
discing  for  weed  abatement,  and 
conversion  to  agriculture  or  residential 
development.  Complete  or  major 
destruction  of  the  alkaline  floodplain 
environment  would  significantly  reduce 
or  eliminate  A.  coronata  var.  notatior 
fiom  the  affected  area  and  further 
endanger  this  species  throughout  the 
remainder  of  its  range  and  preclude 
opportimities  for  recovery.  Stream 
channelization  would  remove  flooding 
that  is  necessary,  in  jjart,  for  seed 
dispersal.  Draining  winter  ponds  would 
alter  the  hydrology  and  render  the 
habitat  unusable  and  increase  the 
opportunity  for  exotic  and  upland 
plants  to  invade.  Sheep  grazing  ' 

selectively  removes  native  species, 
damages  plants  through  trampling,  and 
encourages  the  establishment  of 
invasive  exotic  plant  species.  Discing 
gradually  reduces  the  viability  and 
diversity  of  the  habitat,  particularly  the 
perennial  plant  component,  and 
increases  the  opportunity  for  weedy 
exotic  plant  species  to  invade  and  alter 
the  habitat. 

At  least  three  Federal  agencies  (Corps, 
Environmental  Protection  Agency 
(EPA),  and  the  Federal  Highway 
Administration  (FHA))  have  or  may 


have  jurisdiction  and  responsibilities 
within  the  proposed  critical  habitat,  and 
section  7  consultations  might  be 
required  in  a  number  of  instances. 
Known  proposals  that  could  require 
consultation  include:  channelization  of 
the  San  Jacinto  River;  widening  of  the 
Ramona  Expressway;  MetropoUtan 
Water  District  Inland  Feeder  and 
Eastside  Reservoir  pipeline  projects:  and 
a  number  of  specific  plans  sponsored  by 
the  County  of  Riverside  and  the  City  of 
Perns.  These  projects  have  the  potential 
for  significant  adverse  effects  on  A. 
coronata  var.  notatior.  Section  7 
consultation  procedures  usually  resuh 
in  modification,  rather  than  curtailment 
of  such  projects. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  The  Service  will 
consider  these  impacts  and  all 
additional  relevant  information 
obtained  during  the  public  comment 
period  or  otherwise  developed  by  the 
Service  before  finalizing  this  proposed 
action. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  Usting  encourages  and  results 
in  conservation  actions  by  Federal. 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  and 
animals  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  Usted  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 


continued  existence  of  such  a  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  agencies  expected  to  have 
involvement  with  A.  coronata  var. 
notatior.  B.  filifoiia,  and  N.  /o$sa7js 
include  the  Corps  and  the  EPA  due  to 
their  permit  authority  under  section  404 
of  the  Clean  Water  Act.  The  Federal 
Aviation  Administration  has 
jurisdiction  over  areas  with  vernal  pools 
containing  N.  fossalis  near  Montgomery 
Field  within  the  city  limits  of  San  Diego 
and  Brovra  Field  on  Otay  Mesa  in  San 
Diego  County.  This  jurisdiction  would 
also  apply  if  any  of  the  taxa  considered 
in  this  rule  are  discovered  at  Penis 
Airport  or  Ryan  Airport  in  Riverside 
County.  The  FHA  will  iikely  be 
iiivolved  tiirough  potential  funding  of 
highway  construction  projects  near 
Hemet  (Riverside  County)  and  Otay 
Mesa  (San  Diego  County).  N.  fossalis 
occurs  on  Miramar  Naval  Air  Station 
and  on  Camp  Pendleton  Marine  Corps 
Base.  These  bases  will  likely  be 
involved  through  militarv-  activities  or 
potential  excessing  of  Federal  lands. 
The  Immigration  and  Naturalization 
Service  will  need  to  evaluate  the  effects 
of  its  activities  on  N.  fossalis.  which  is 
known  to  occur  along  the  international 
border  and  could  be  trampled  by 
persons  entering  the  United  States 
illegally.  The  Forest  Service  has 
jurisdiction  over  at  least  a  portion  of  one 
population  of  A.  munzii  in  Cleveland 
National  Forest. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 
17.62, 17.63, 17.71  and  17.72  set  forth 
a  series  of  prohibitions  and  exceptions 
that  apply  to  all  endangered  or 
threatened  plants.  With  respect  to  the 
four  plant  taxa  considered  herein,  all 
trade  prohibitions  of  section  9(a)(2)  of 
the  Act.  implemented  by  50  CFR  17.61 
and  17.71.  would  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  for  sale  in  interstate 
or  foreign  commerce,  or  remove  and 
reduce  to  possession  any  such  species 
fiom  areas  imder  Federal  jurisdiction.  In 
addition,  for  plants  Usted  as 
endangered,  the  Act  makes  it  illegal  to 
maliciously  damage  or  destroy  any  such 
species  on  Federal  lands  or  remove,  cut. 
cQg  up,  damage,  or  destroy  any  such 
species  in  knowing  violation  of  any 
State  law  or  regulation,  including 
criminal  trespass  laws.  Certain 
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exc^kioBft  apply  to  agents  of  the 
Service  aad  State  coaservatieo  agencies. 
Seeds  bom  cultivated  specimeas  of 
throaltnod  plant  species  are  exempt 
from  these  praybitions  provided  that  a 
statement  A  "cultivated  origin'*  appears 
on  their  container;. 

The  Act  aod  50CFR  17.62. 17.63.  md 
1 7.72  also  prawide  for  ^  issuance  of 
permits  to  carry  o«t  otherwise 
prohibited  activities  isvohong 
endangered  or  threateaed  plants  under 
certain  circuaMtanoes.  It  is  anticipated 
that  few  trade  permits  would  ever  be 
sought  or  issued  for  the  taxa  considered 
here»  because  they  are  not  conunon  in 
cullivatioB  or  in  the  wild.  These  species 
have  specific  genniaation  aad  ^owth 
reqanenents  inchidiBg,  in  some  cases, 
seasonal  iaoDdation  ttiat  would  be 
difBcuh  to  recreate  in  cultivatifln. 

Requests  for  copies  of  the 
requirements  Mtd  eogulations  on  pemrits 
or.  trade  in  wfldfife  tnd  plants  and 
inquiries  regarding  theni  shotrid  be* 
addressed  to  the  U.S.  Fish  and  Wfldfife 
Service.  EDoiogical  Services, 
Endangered  Species  Pmiiits.  91 1  NE. , 
11  th  Avenue.  Portland.  Oregon  97232— 
4181  (503/231-2063;  FAX  503/231- 
6243. 

ts  Solicited 


-    (1>  Biological,  conn  nercial  trade,  or 
other  relevant  data  a  ncemiBg  aay 
threat  (or  tack  thereo  \  to  these  taxa; 
(2)  The  location  of  kny  additional 


populatioiis  of  these  i  (peeies  and  the 


reasons  why  any 
should  not  be  ^i 
habitat  as  provided 
Act; 
(3^  Additional  i 


should  or 
to  be  critical 
section  4  of  the 


amended.  A  notice  oollining  Urn 
Service's  reasons  for  tfaia  deteiaiiuation 
was  puUished  in  the  Federal  Register 
on  October  25. 1983  (48  FR  4»244K 

References  Cited 


i  activities  in  the 
I  possible  impacts 


Public 

The  Service  intends  that  any  final 
action  resuhing  firom  this  proposal  will 
be  as  accurate  and  as  efliective  as 
possible.  Therefore,  comments  or 
suggestions  bom  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  indiMtry.  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 


the  range,  distribution,  uid  population 
size  of  these  taxa; 

(4>  Current  or  pi 
subject  area  and  I  ~ 
on  Oiese  species;  anc 

(51  Any  ibreseeabU  economic  and 
other  impacts  resulting  from  the 
proposed  designatioQ  of  critical  habitat, 
especially  for  A.  cor^nata  var.  noCotior 

The  final  diecision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  receiveaby  the  Service,  and 
such  communicationa  may  lead  to  a 
final  regulation  that  differs  front  this 
proposal.  I 

Tne  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  aiust  be  received 
within  4Sdaysof  Ihadateof  ptd>RcMi«Mi 
of  the  propoeaL  Such  letpiests  dmsI  be 
made  in  writing  and  addjessed  to  the 
Field  Supervisor  of  t|ie  Carlsbad  Field 
Office  (see  AOOftESSElS  section). 

National  Entiiunmetital  Policy  Act 

The  Fish  and  WU^iia  Service  has 
deterauned  that  an 
Assessment  or  En' 
Statemettt.as  del 
authority  of  the 


A  complete  list  of  all  references  (uted 
herein  is  available,  upon  request,  ftotn 
the  Field  Supervisor,  Carbbad  Field 
atiaacoacwning    Office  (see  AIXWCSSC5  section^ 


.viron  mental 

ental  Impact 
under  the 

Enviroamental 
Policy  Act  (A  1969.  Meed  nol  be 
prepared  in  mnnert:  on  with  regulations 
adopted  pursuant  to  nction  4(a|  of  the 


Endaagered  Species 


Act  of  1973.  as 


FLOWENMA  PlAKtS 

a  •  • 

Alburn mumu ^A.  Munz'sonioa  USA  (CA)  _.... 

Ambnotumvar. 

Atripin  coronet  ^tat.     San  Jactnto  VMey        U.S.A.  (CA^ 
fX)tatior. 


fMoir ThreacMtaHeO  U.S.A.  (CA)  ..^... 

•  •  ft 

Navanelia  torrais  ._.    Spteacfeng  nawaaetia    U.S.A.  <PA^ 


Author 

The  primanr  authcM-  of  this  proposed 
rule  is  Fred  M.  Roberts.  ]^.  of  the 
Carlsbad  Field  Office  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkcdjiiug  reetoirwaents.  and 
Transportation. 

Proposed  RegiikUiona  Proouilgation 

PART  17— TAMENOEOI 

Accordingly,  it  is  hereby  propofied  to 
amend  pwrt  17,  subchapter  B  of  chapter 
I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
contmues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407: 16  U.S.C 
1531-1 544;  16 U.SXr.  4201-4245;  Pub.  L.  99 
625.  too  Stat.  3S00.  oniess  otherwise  noted. 

2.  SeckioB  17.12(h)  is  amehded  by 
adding  the  ftAowing.  in  alphabetical 
order  under  Flewrering  Plants,  to  the  List 
of  Eadaogared  and  Threatened  Plants  to 

read  as  follows: 

§17.12  EfldangerBdantf  threatened  plants. 

•        •        •       •    .    • 

(h)*  •  • 


( Iwnopodiaceae 


t7.96CB> 


4.  It  is  farther  proposed  to  amend 
§  17.96M  for  pluits  by  addin^crilical 
habitat  of  AMpin*  coronala  var.  notoCior 


in  the  same  a! 
species  occurs  in  § 


Iphabeical 


T 

a 

T 


MA 


NA 


MA 


NA  MA 


order  as the 
12ih). 


$17.96  Criticat  tiaMtai-plants. 
(al  •  •  * 
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Family  Chenopodiaceae.  Atnplex  coronata 
var  notatior  (San  Jacinto  Valley  crownscale). 
California,  Riverside  County  (San  Bernardino 
Mendian): 

1  San  Jacinto  River  (U.SCS  7.5'  Quads: 
Lakeview  1979  and  Perris  1979) 

T4S,  R2W  NWl/4  sec  5.  SWl/4,  NEl/4. 
and  SEl/4  sec  6;  NVVl/4  and  Wl/2  SWl/4 
sec  7 

T4S,  R3W  San  Jarinto  River  and  adjacent 
lands  below  the  1,430  fool  contour  in  sec  12; 
sec.  13,  San  Jacinto  River  and  adjacent  lands 
commencing  at  a  point  0  2  miles  west  of  the 
northeast  comer  of  sec  13,  then  southwest  to 
a  pomt  0.25  miles  east  of  the  southwest 
comer  of  sec  13,  El/2  SEl/4  sec  14;HEl/2 
SWl/4.  NEl/4,  Wl/2  SEl/4,  and  NEl/4  SEl/ 
4  sec.  23:  Wl/2  NWl/4  sec  24;  Nl/2  NWl/ 
4  and  .SW 1  '4  NVVl/4  sec  26,  SEl/4  NEl/4 
and  Sl/2  se« .  27:  San  Jacinto  River  and 
adjacent  lands  east  of  Perris  Valley  storm 
channel  in  .SEl/4  se<;  33;  Nl/2  and  SWl/4 
sec:  34. 

T5S,  R3 W  N 1  /2  NEl  /4  se«:  4  east  of 
Interstate  215 

2  Unnamed  tributary  to  Old  Salt  Creek 
tlJSGS  7  5'  Quad  Winchester  1979). 

T5S,  RlW-  Wl/4  and  St/2  NWl/4  SWl/4 
sec  18 

T5S,R2W  SEl/4  NWl/4.  El/2,  El/2  SWl/ 
4,  and  El/2  Wl/2  SWl/4  sec  13;  SEl/4  NEl/ 
4  sec.  23;  west  of  Metropolitan  Water  District 
canal  and  north  of  Atchison  Topeka  Railroed 
track  m  Wl/2  se<:  24. 

Primary  constituent  elemeMs  include 
floodplain  habitat  in  association  vwth  alkali 
sf  jxib,  alkali  playa.  alkali  grassland,  and 
vernal  pool  plant  communities  on  assoriafed' 
soils 

MUWG  GOOE  4310-««-4> 


BIUMG  COOE  43t«-«6-C 

Dated  August  31,  1994. 
MoUie  H.  Beattie, 

Director.  V  S  Fish  and  Wildly  Service. 
(PR  Doc  94-30861  Filed  12-14-94,  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Hrteew  No.  34;  35073;  HI*  No.  SR-NASO- 
94-6q 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Aaaociation  of  Securities  Dealers,  Inc. 
Relating  to  Assessments  and  Fees  on 
Members 

December  9. 1994 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  December  2. 1994, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  establishing  or  changing  a  fee  imder 
Section  19(b)(3)(A){ii)  of  the  Act.  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  a  rule  change 
to  amend  Schedule  A  to  the  By-Laws  to 
adjust  the  amount  of  credit  as  set  forth 
in  Section  1(d)  of  Schedule  A,  which  is 
currently  62%,  to  69% 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  speciBed 
in  Item  IV  below  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  signiHcant  aspects  of  such, 
statements. 


'The  N.\SD  h«s  previously  filed  a  proposed  rule 
change  toils  fee  structure  amending,  inter  alia. 
Section  lid)  of  Schedule  A  (SR-N.ASD-94-381  That 
amendment  is  scheduled  lo  be  effect!\  e  lanuarv  1 
1995  The  instant  rule  change  :s  effective  through 
DeceT.ber  31   1994 


amoimt  of  credit 
1(d)  of  Schedule 
59%  to  62%  to  m 


(A)  Self-Regulatoi  y  Organization's 
Statement  of  the  I  urpose  of,  and 
Statutory  Basis  fo\ ,  the  Proposed  Rule 
Change 

Pursuant  to  Article  VI  of  its  By-Laws, 
the  NASD  requiref  its  members  to  pay 
an  annual  assessnient  based  on  gross 
income  as  defined  by  Schedule  A. 
Section  1  to  the  By-Laws.  The  NASD 
also  allows  a  cred  t  against  such 
assessment  pursu  nt  to  Subsection  (d) 
to  Section  1  The  JASD  calculates  the 
gross  income  asse  .sment  from  the  gross 
income  reported  f  )r  the  calendar  or 
fiscal  year  preced  ng  the  NASD's 
calendar  budget  year  Based  on  final 
gross  income  reports  for  1993.  the 
NASD  earlier  in  ip94  amended  the 
t  forth  in  Section 
to  the  By-Laws  from 
re  closely  reflect  the 
assessment  revenue  budgeted  for  1994  - 

However,  becaiise  overall  1994 
revenue  for  the  NASD  continues  to 
exceed  budget  projections,  the  NASD 
believes  that  the  credit  against  the  gross 
t  should  be  raised 
Based  on  the  forecast 
3r  1994  and  final 
e  reports  for  1993,  the 
g  to  amend  the  credit 
to  adjust  member  assessments  to  reflect 
lower  assessment  revenue  needed  to 
fund  1994  operations.  This  proposed 
'ore,  amends  the 
t  forth  in  Section 
to  the  Bv-Laws, 
62%,  to '69%,  and 
o  the  entire  1994 
ar  to  reflect  the  need 
nt  revenue  for  1994. 
The  practical  effect  of  the  proposed  rule 
change  is  that  metnbers  will  be  assessed 
a  smaller  amount  on  1993  gross  income 
to  cover  1994  ope  rating  costs,  and  this 
amount  will  be  re  ilized  by  members  in 
1995  in  the  form  ( if  a  credit  against  1995 
assessments. 

The  NASD  believes  that  the  proposed 
rule  change  is  coi  sistent  with  the 
provisions  of  Sec  ion  15A(b)(5)  of  the 
Act.  3  which  requ:  re  that  the  rules  of  the 
Association  provi  de  for  the  equitable 
allocation  of  reasi  nable  dues,  fees  and 
other  charges  ami  ng  members  in  that 

change  equitably 
adjusts  the  1994  ^sessment  credit  rate 
based  on  the  proj  cted  1994  operating 
results  and  actua  gross  income  reports 
for  1993 


mcome  assessmeS 
from  62%  to  69% 
operating  results  I 
actual  gross  incoi| 
NASD  is  proposii 


rule  change,  ther 
amount  of  credit  i 
1(d)  of  Schedule, 
which  is  currently 
applies  the  credit  I* 
calendar  budget 
for  lower  assessn 


(B)  Self-Regulato^ 
Statement  on  Bui  den 


The  NASD  doe 
proposed  rule 


'See  Securities 
June  13  1994J  54 
'  15  L  S  C  780-3 


y  Organization 's 
on  Competition 

not  believe  that  the 
will  result  in  any 


chj  nge 


ExJiar.ge  .^ct  Release  No  3420* 
FRP166  June  20.  1994) 


burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act.  as  amended 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the  i 

Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  and  Section  (e) 
of  Rule  19b-4  promulgated  thereunder 
in  that  it  constitutes  a  due,  fee  or  other 
charge. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act.  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is    . 
necessar\'  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data.  news,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretar>-,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549-.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be  " 

available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  Januar\-  5. 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  •• 

Margaret  H.  McFarland. 
Deputy  Secretary 

[PR  Doc  94-30852  Filed  12-14-94.  8  45  am] 
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[RelMse  No.  34-dS074;  File  No.  SR-MASD- 
94-68] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Qross  income 
Assessments  and  Other  Fees  for 
Member  Firms  . 

December  9, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  noUce  is 
hereby  given  that  on  November  30. 
1994.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  NASD  'The  NASD  has 
designated  this  proposal  as  one 
establishing  or  changing  a  fee  under 
Section  19(b)(3)(A)(ii)  of  the  Act.  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
NASD  is.  however,  requesting  that  the 
fee  be  implemented  on  January  1, 1995 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  a  rule  change 
to  amend  Schedule  A.  Sections  1.  2(a) 
and  5  to  the  By-Laws,  to  eliminate  the 
basic  membership  fee.  revise  the 
definition  of  gross  revenue  for 
assessment  purposes,  adjust  the  fees 
assessed  for  branch  office  registration 
and  oversight,  and  revise  and  adjust  the 
calculation  of  fees  assessed  on  gross 
revenue.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

Schedule  A 

Assessments  and  fees  pursuant  to  the 
provisions  of  Article  VI  of  the  By-Laws 
of  the  Corporation,  shall  be  determined 
on  the  following  basis 

Sec.  1  Assessments 

Each  member  shall  pay  an  annual 
assessment  composed  of  [the  following] 
((a)  A  basic  membership  fee  of  S500.00  ] 
1(b)]  (a)  An  amount  equal  to  the  greater 
of  15350.00)  S850.00  or  the  total  of- 


'  The  N.\SD  originailv  submitted  the  proposed 
rule  change  on  October  27  1994  On  No\ember  30 
1994  the  N.\SD  filed  Amendment  No  1  to  its  fijing 
requesting  that  two  sentences  be  added  to  this    - 
Notice  T.his  notice  ref.ects  the  arr.end.T.ent 


(i)  10.21%)  0.125%  of  annual  gross 
income  fit)m  state  and  municipal 
securities  transactions, 
(ii)  (0.25%)  0.125%  of  annual  gross 
income  from  other  over-the-counter 
securities  transactions,  land] 
(iii)  (with  respect  to  members  whose 
books,  records,  and  finemcial 
operations  regarding  transactions  in 
U.S.  Government  securities  are 
examined  by  the  NASD,  0.25%] 
0.125%  of  annual  gross  income 
from  U.S.  Government  securities 
transactions,  and 
(iv)  mth  respect  to  members  whose 
books,  records  and  financial 
operations  are  examined  by  the 
NASD.  0.125%  of  annual  gross 
income  from  securities  transactions 
executed  on  an  exchange. 
Each  member  is  to  report  annual  gross 
income  as  defined  in  Section  5  of  this 
Schedule,  for  either  the  preceding 
calendar  year  or  the  tmembership) 
member's  fiscal  year  ending  the 
preceding  calendar  year  The  12-month 
reporting  period  must  be  in  accordance 
with  the  Imembership]  member's 
previous  written  election.  New  members 
Vkrill  be  given  an  opportunity  to  make 
this  election  after  they  become 
members  Members  wishing  to  change 
their  reporting  year  must  advise  the 
Association,  in  writing,  of  the  change  in 
dates  and  provide  a  reason  for  the 
change  (i.e.,  merger  or  other 
organizational  change  and/or  change  in 
tax  or  fiscal  year).  If  the  change  is  from 
•a  fiscal  year  to  the  calendar  year  or  to 
a  new  fiscal  year  ending  at  a  later  date, 
the  member  is  to  provide  two  reports  of 
gross  income  covering  the  12 
consecutive  months  of  both  the  new  and 
old  years.  If  such  case,  the  assessment 
in  the  year  of  change  will  be  the  greater 
amount  determined  from  the  two 
reports  If  the  change  is  from  a  calendar 
year  or  a  fiscal  year  to  a  new  fiscal  year 
ending  at  an  earlier  date, -the  member  is 
to  report  gross  income  for  the  12 
consecutive  months  to  the  end  of  its 
new  fiscal  year 

[(c)]  (b)  An  amount  equal  to  SlO.OO  for 
each  principal  and  each 
representative  in  the  member's 
organization  who  is  registered  with 
the  Association  as  of  December  31st 
of  the  current  fiscal  year  of  the 
Association,  or  in  the  case  of  a  new 
applicant  for  membership,  for  each 
principal  and  representative  who  is 
registered  when  the  applicant's 
membership  first  becomes  effective 
[(d)  During  calendar  year  January'  1. 
1994  through  December  31. 1994. 
each  member  shall  receive  a  credit 
of  62%  against  the  amount  of  its 
annual  assessment  on  gross  income 


stated  in  paragraph  (b)  above; 

pro\'ided.  however,  that  the 

minimum  payment  shall  be 

$350.00] 
(c)  Members  shall  receive  a  credit 
against  the  annual  assessment  on  gross 
income  stated  in  paragraph  (a)  above  as 
foUews: 

(i)  Portion  of  assessment  >S5.00O—25% 
(ii)  Portion  of  assessment  >S25,000 — 5% 
(Hi)  Portion  of  assessment  >S50,000— 

5% 
(iv)  Portion  of  assessment  >5100,000— 

5%  additional 

Sec.  2.  Fees 

(a)  Each  member  shall  be  assessed  a 
fee  of  [550.00]  575.00  for  the  registration 
of  each  branch  office,  as  defined  in  the 
By-Laws.  Each  member  shall  be 
assessed  an  annual  fee  for  each  branch 
office  in  an  amount  equal  to  the  lesser 
of  (1)  [$50.00]  S75.00  per  registered 
branch,  or  (2)  the  product  of  [$50,001 
$75.00  and  the  number  of  registered 
representatives  and  registered  principals 
associated  with  the  member  at  the  end 
of  the  Association's  fiscal  year 
»        •        •        •        • 

Sec.  5  [Gross  Income  From  Over  the 
Counter  Transactions  in  Securities] 

Gross  Revenue  for  Assessment  Purposes 

[Gross  income  from  over-the-counter 
transactions  in  securities  is  defined  for 
assessment  purposes  as  the  gross  dollar 
amount  of  profits,  commissions, 
concessions,  fees,  discounts,  allowances 
and  other  income  subject  to  deductions 
and  exclusions  listed  below  but  without 
any  deductions  for  salaries,  wages  or 
other  operating  and  overhead  expenses.] 

[The  amount  to  be  reported  as  gross 
income  includes  but  is  not  limited  to: 
•  Amounts  realized  bom  principal  and 
agency  transactions,  from  over-the- 
counter  transactions  in  listed  securities; 
from  participation  [s]  in  distributions  as 
underwriters  or  as  members  of  selling 
groups,  from  private  placement  fees, 
from  proportionate  interests  in  joint 
trading  accounts,  from  transactions 
cleared  through  other  firms  acting  as 
clearing  agents:  from  transactions  in 
municipal  securities,  from  transactions 
in  U.S.  Government  securities:  from 
transactions  in  warrants,  rights,  options, 
bonds  and  stocks,  and  &t)m  sales  of 
shares  of  investment  companies, 
including  contractual  plans,  real  estate 
investment  trusts  and  real  estate 
syndicates,  from  transactions  in 
interests  in  oil,  gas  and  mineral  rights, 
from  all  other  over  the  counter 
transactions  of  securities.  Include  fees 
received  in  tender  offers,  fees  for  acting 
as  financial  advisor  in  a  plan  of  merger 
fees  for  acting  as  manager  in  an 
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exchange  offer.  underv\'riting 
management  fees.l 

[CeneraUy.  V  S  Government 
securities  are  defined  for  gross  income 
dssessment  purposes  as  securities  issued 
or  guaranteed  as  to  principal  and/or 
interest  by  the  U  S  Government,  it 
agencies  or  instrumentalities  The      ^ 
complete  definition  may  be  found  at 
Section  3(aK42)  of  the  Securities 
Exchange  Act  of  1934  ] 

(Generally,  municipal  securities  are 
defined  for  gross  income  assessment 
purposes  to  include  securities  that  are 
direct  obligations  of.  or  are  obligations 
guaranteed  as  to  principal  and/or 
interest,  or  are  industrial  development 
bonds  issued  by  States  or  political 
subdivisions  thereof  or  their  agencies 
and  instrumentalities.  The  complete 
definition  mav  be  found  at  Section 
3(a)(29)  of  the  Securities  Act  of  1934.) 

(Gross  income  from  sales  of  shares  of 
investment  companies  shall  include 
gross  income  from  any  shares  purchased 
and  later  redistributed  and  from  sales  of 
shares  by  said  member  represented  by 
reinvestment  of  income  dividends.) 

(Members  of  the  Association  that  are 
wholesalers,  distributors  or 
underwriters  of  direct  participation 
programs,  variable  life  insurance, 
variable  annuities,  mutual  funds,  or 
similar  securities  are  to  report  as  gross 
income  all  amounts  received  directly  or 
indirectly  for  services  rendered  in 
connection  with  the  sale  of  such 
products,  irrespective  of  whether  such 
amounts  are  received  in  the  form  of 
commissions,  fees,  sales,  charges, 
administrative  charges,  or  similar  forms 
of  compensation,  as  described  in  the 
prospectus  or  other  offering  materials.  _A 
member  of  the  Association  that  is  a 
wholesaler,  distributor  or  underwriter  of 
direct  participation  programs  and 
receives  revenues  in  the  form  of 
reimbursed  selling  expenses  from  an 
affiliate  which  is  the  sponsor  of  such 
^direct  participation  programs,  should 
report  the  amount  of  such 
reimbursements  as  gross  income  The 
gross  amount  of  the  preceding  items  is 
to  be  reported  for  public  and  private 
offerings  regardless  of  whether  the 
member  or  another  organization 
maintains  the  accounting  records  and 
actually  receives  the  proceeds.  An  offset 
may  be  made  in  the  appropriate  section 
of  the  Assessment  Report  for  amounts 
paid  to  other  members  of  the 
.Association.  In  the  case  of  variable  life 
insurance  and  variable  aiuiuities.  gross 
income  does  not  encompass  state 
premium  taxes  or  insurance  risk 
charges.  Nine  percent  (9%)  of  proceeds 
from  the  distribution  of  variable  life 
ii.surance  may  be  reported  as  an 
n^ii'rnative  to  maintaining  detailed 


accounting  record  •>  of  the  charges 
outlined  in  the  pri  spectus.) 

(Profits  from  tra  isactions  in  securities 
held  primarily  for  sale  to  customers  and 
other  broker-deale  :s.  may  be  lietermined 
and  may  reflect  pi  ^Hts  and  losses  from 
inventory  valuaticii  on  the  basis  shown 
by  the  member's  btooks  of  account 
provided  that  the  nethod  of  reporting  is 
consistent  from  yc  ar  to  year  ] 

[Deductions  froi  i  the  amount  to  be 
reported-1 

lAny  commissic  ns,  concessions  or  ^ 
other  allowances    aid  to  anoti^r 
member  in  connet  tion  with  the 
execution  or  clear  ince  of  such 
transactions  For  c  xample.  a  member 
acting  as  a  clearin  ;  agent  for  another 
member  shall  deduct  from  its  gross 
income  net  amounts  allowed  to  the  non- 
clearing  member  ^he  non-clearing 
member  shall  include  in  gross  income 
the  amount  of  such  allowance  J 

(Losses  from  unperwritings  and  over- 
the-counter  tradinc  transcictions  (as 
opposed  to  transaltions  in  investments 
referred  to  in  the  fest  item  under 
"Exclusions")  mai  be  deducted  from 
underwriting  and  jading  profits  to  the 
e.xtent  of  such  pro  its  but  not  in  excess 
thereof.) 

(Exclusions  fror  t  the  amount  to  be 
reported  I 

[Interest  and  dii  idends.) 

(Advisory  fees,  nvestment 
managemmit  fees ,  ind  finders'  fees  not 
directly  involving  the  offering  of 
securities;  proxy  i^s.  vault  service  fees 
safekeeping  fees,  transfer  fees,  and  fees 
for  financial  advi^ry  services  for 
municipalities.} 

(Commissions  c  erived  from 
transactions  execi  ted  on  a  registered 
national  securitie^  exchange  or  a  foreign 
securities  exchange.) 

(Commissions  c  erived  from 
transactions  of  wt  ich  both  the  purchase 
and  sale  are  execu  ted  on  a  registered 
national  securitiei  exchange  including 
arbitrage  or  outsic  e  the  territorial  limits 
of  the  United  Stat  is.) 

(Profits  or  losse  derived  from 
transactions  in  "e:  :empted  securities"  as 
that  term  is  defint  d  in  Section  3(a)(12) 
of  the  Securities  E  Kchange  Act  as 
amended  (the  "Ex  :hange  Act"),  except 
that  this  Bxclusioi  does  not  apply  to 
"municipal  securi  ties"  or,  with  respect 
to  members  whos(  i  books  and  records 
and  financial  opei  ations  regarding 
transactions  in  U.  >.  Government 
securities  are  exaipined  by  the  NASD,  to 
■government  securities,"  as  those  terms 
are  defined  in  Seqions  3(a)(29)  and 
3(a)(42)  of  the  Extjiange  Act.) 
.  (Profits  and  losses  derived  from 
transactions  in  coiimercial  bank  lime 
certificates  of  dep  >3it  and  commercial 
paper,  which  is  d<  fined  to  include 


drafts,  bills  of  exchange,  and  bankers 
acceptances  if  the  bankers  acceptances 
have  maturities  at  the  time  of  issuance 
not  exceeding  one  year  ) 

[Profits  and  losses  derived  from 
transactions  in  securities  held  for 
mvestment  purposes  which  are 
described  in  Section  1236  of  the  Interna. 
Revenue  Code  as  those  securities 
designated  within  30  days  of  acquisition 
and  clearly  identified  in  the  dealer  s 
records  as  being  held  specifically  for 
investment  and  not  primarily  for  sale  to 
customers  oi  the  ordinarv  course  of 
business ) 

Gross  re\'enue  is  defined  for 
as'Sessment  purposes  as  total  income  as 
reported  on  FOCUS  form  Part  11  or  11  A  . 
with  the  following  exclusions 

•  Other  income  unrelated  to  the 
securities  business. 

•  Interest  and  dividends 

•  Commodities  income 

•  Advison' fees,  mwstment 
management  fees  and  finders  fees  not 
directly  involving  the  offering  of 
securities,  proxy  fees,  vault  service  fees 
safekeeping  fees,  transfer  fees  and  fees 
for  financial  advisorv  services  for 
municipalities  '  '     '  — ■ 

•  Commissions  derived  from 
transactions  executed  on  a  registered 
national  securities  exchange  or  a  foreign 
securities  exchange  (Note  1) 

•  Profits  or  losses  derived  from 
transactions  of  which  both  the  purchase 
and  sale  are  executed  on  a  registered 
national  securities  exchange,  including 
arbitrage  (\ote  1)  and 

•  Profits  and  losses  derived  from 
transactions  m  certificates  of  deposit 
and  commercial  paper,  which  is  defined 
to  include  drafts,  bills  of  exchange  and 
bankers  acceptances 

In  addition,  members  may  deduct 

•  Any  commissioris,  concessions  or 
other  allowances  paid  to  another 
member  in  connection  with  the 
execution  or  clearance  of  transactions 
included  in  reported  revenue  For 
example,  a  member  acting  as  a  clearing 
agent  for  another  member  shall  deduct 
net  amounts  allowvd  to  the  non-clearing 
member:  and 

•  25%  of  gross  wrap  fees  charged  to 
and  received  from  customers  and  paid 
or  allocated  to  investment  managers  or 
advisors. 

Note  1  Income  not  subject  to 
exclusion  for  members  for  whom  the 
NASD  is  the  designated  examining 
authority 

II.  Self'Regiilatory  Organization's 
Statement  of  the  Puq>ose  of,  and 
Statutory  Baais  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
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the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change  The  text  of  these  statements 
may  be  e.xamined  at  the  places  specified 
in  Item  IV  below  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Recently,  the  NASD  has  undertaken  a 
comprehensive  review  of  its  fee 
structure  and  assessment  process  in 
order  to  more  closely  align  revenues 
with  the  cost  of  providing  particular 
services  to  members.  The  focus  of  the 
review  was  to  identify  and  address  the 
contribution  or  deficit  of  particular 
NASD  services,  and  the  consequent 
extent  of  subsidies  and  deficits  of 
member  firm  categories,  as  a  basis  for 
considering  realignment  and  adjustment 
of  fees  and  assessments  with  the  cost  of 
providing  services.  In  particular,  the 
NASD  undertook  to  review,  by  exam 
category,  the  average  and  median  costs 
to  conduct  examinations  of  member 
firms.  Pursuant  to  Article  VI  of  the  By- 
Laws  of  the  Corporation,  the  NASD 
requires  its  members  to  pay  an  Ainual 
assessment  fee.  as  defined  by  Schedule 
A.  Section  1  to  the  By-Laws,  and  an 
annual  fee  for  the  registration  of  each 
branch  office  pursuant  to  Schedule  A. 
Section  2(a)  to  the  By-Laws  Tlie  annual 
assessment  is  based,  in  part,  upon 
annual  gross  income  from  over-the- 
counter-transactions  in  securities, 
which  is  defined  in  Schedule  A,  Section 
5  to  the  By-Laws.  Based  on  its  review  of 
the  costs  associated  with  examining 
member  firms,  the  NASD  proposes  to 
amend  Schedule  A,  Section  1.  2(a)  and 
5  to  the  By-Laws  to  eliminate  the  basic 
membership  fee,  revise  the  definition  of 
gross  revenue  for  assessment  purposes, 
adjust  the  fees  assessed  for  branch  office 
registration  and  oversight,  and  revise 
and  adjust  the  calculation  of  fees 
assessed  on  gross  revenue. 

The  NASD  is  proposing  to  eliminate 
the  requirement  that  members  be 
assessed  a  basic  membership  fee  of 
S500.00  in  subsection  (a)  to  Section  1  of 
Schedule  A.  Current  subsection  (b)  of 
Section  1  to  Schedule  A  is  proposed  to 
be  redesignated  as  new  subsection  (a). 
Proposed  new  subsection  (a)  to  Section 
1  would  change  the  minimum 
assessment  amount  to  the  greater  of 
S850.00  (up  from  S350.00)  or  the 
aggregate  of  0.125%  of  annual  gross 
income  from  state  and  municipal 
securities  transactions  (down  fitim 


0.21%),  0  125%  of  annual  gross  income 
from  other  over-the-counter  securities 
transactions  (dov\-n  from  0.25%),  and 
0  125%  of  annual  gross  income  from 
U.S  Government  securities  transactions 
(down  from  0.25%) 

The  assessment  of  all  reportable 
revenue  at  the  same  rate  eliminates  the 
current  4  basis  point  lower  rate  for 
income  from  municipal  and  state 
securities  transactions  Establishing  the 
assessment  rate  at  125%,  which  is  one- 
half  of  the  present  rate  of  25%,  is  in 
recognition  of  the  current  62%  discount 
applied  to  the  base  rate  of  25%  and  the 
fact  that  the  discount  has  not  been  less 
than  50%  since  fiscal  1986  (based  on 
1984  reportable  revenue)  The  effective 
rates  for  1993  and  1994  were  0825% 
and  .095%,  respectively 

Proposed  subsection  (a)  also  amends 
existing  paragraph  (iii)  to  assess 
members'  income  from  U.S 
Government  securities  transactions 
regardless  of  whether  members  are 
subject  to  financial  responsibility 
oversight,  and  adds  new  paragraph  (iv) 
which,  with  respect  to  members  whose 
books,  records  and  financial  operations 
are  examined  by  the  NASD,  assesses 
0  125%  of  annual  gross  income  from 
securities  transactions  executed  on  an 
exchange.  That  is,  the  NASD  proposes 
to  assess  revenue  from  U.S.  Government 
securities  transactions  for  firms  for . 
whom  the  NASD  is  not  the  designated 
examining  authority  for  purposes  of 
financial  responsibility  oversight,  but 
for  whom  the  NASD  now  is  assigned 
authority  to  conduct  sales  practice 
examinations  involving  U.S. 
Government  securities  transactions,  and 
to  assess  revenue  from  exchange-related 
transactions  (i.e.,  commissions,  profits 
or  losses  derived  from  transactions 
executed  on  an  exchange)  for  firms  for 
whom  NASD  is  the  designated 
examining  authority  Thus,  the 
requirement  in  current  paragraph  (iii) 
that  the  NASD  assess  a  member's 
income  from  U.S.  Government  securities 
transactions  only  if  the  member  is 
subject  to  financial  responsibiUty 
oversight  is  proposed  to  be  eliminated. 

Current  siibsections  (b)  and  (c)  are 
proposed  to  be  reordered  as  sections  (a) 
and  (b).  respectively.  Current  subsection 
(d),  which  designates  the  credit,  if  any. 
each  member  receives  against  the 
amount  of  jts  annual  assessment,  is 
proposed  to  be  eliminated  and  replaced 
by  proposed  new  subsection  (c).  which 
establishes  tiered  discount  rates  for 
assessments,  as  follows: 

(a)  Portion  of  assessment>S5.000 — 25% 

(b)  Portion  of  assessment>25,000— 5% 
(additional) 

(c)  Portion  of  assessment>50.000 — 5% 
(additional) 


(d)  Portion  of  assessment>100.000 — 5% 

(additional) 

The  initial  discount  of  25%  would 
bring  the  rate  on  assessments  over 
S5.000  but  less  than  525,000  to 
09375%,  which  is  equivalent  to  a 
62  5%  discount  at  the  current  rate 
However,  this  rate,  would  only  apply  to 
the  amount  over  S5,000,  the  assessment 
rate  for  amounts  under  $5,000  would  be 
125%  Based  on  the  proposed  tiering,  a 
discount  of  40%  would  accrue  to 
incremental  assessments  over  SlOO.OOO 
The  NASD  notes  that  the  costs  incurred 
in  providing  oversight  of  small-to- 
medium  sized  firms  are  often 
proportionately  higher  than  the  costs  for 
providing  oversight  for  larger  firms 
This  proposed  tiering  system  is 
intended  to  address,  to  some  extent,  the 
regulator}-  subsidy  currently  provided 
by  larger  NASD  member  firms 

The  NASD  is  also  proposing  to  amend 
Section  2(a)  of  Schedule  A  to  the  By- 
Laws  to  increase  the  fee  assessed  for  the 
registration  of  each  branch  office  from 
$50.00  to  575.00.  and  to  increase  the 
annual  fee  assessed  for  each  registered 
branch  to  an  amount  equal  to  the  lesser 
of  $75.00  (currently  $50.00)  or  the 
product  of  $75.00  (currently  $50.00)  and 
the  number  of  registered  representatives 
and  principals  associated  v\ith  the    ' 
member  at  the  end  of  the  Association's 
fiscal  year  The  proposed  increase 
reflects  the  NASD's  increased  costs  for 
registration  and  regulatory-  oversight  of 
branch  offices. 

Finally,  the  NASD  is  proposing  to 
delete  in  its  entirety  the  text  of  Section 
5  of  Schedule  A,  which  contains  the 
current  definition  of  gross  income  from 
over-the-counter  transactions  in 
securities,  and  to  replace  it  with  a 
definition  of  gross  income  derived  from 
revenue  reported  on  the  FOCUS  report, 
with  limited  exclusions  and  deductions, 
in  order  to  simplifv-  reporting,  clarifv  or 
eliminate  definitional  issues  and  reduce 
or  control  unreported  revenue 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A{b)(5)  of  the 
Act,z  which  require  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  in  that  the  proposed  rule 
more  equitably  realigns  and  adjusts  fees 
and  assessments  witii  the  costs  of 
examining  member  firms.  In  particular, 
the  NASD  believes  that,  based  on  the 
most  recent  reported  revenue  (1993),  the 
impact  of  the  gross  income  assessment 
recommendations,  including 
elimination  of  the  basic  fee  and 
adoption  of  the  new  minimum 
assessment,  will  resuh  in  a  slight 
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reduction  (approx.  1.3%)  in  assessment 
revenue  compared  to  the  present  rate 
structure.  However,  this  ^ortfall  is 
offset  by  the  higher  branch  office  fee 
revenue  ^d,  furthermore,  discount 
rates  will  continue  to  provide  a 
mechanism  to  adjust  revenues  in  the 
event  of  a  material  change,  positive  or 
negative,  in  reported  industry  revenue. 

(B}  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Ckimpetition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ^he  Act.  as  amended. 

(CI  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
PropoMd  Rule  Change  and  Timing  fior 
Commissioa  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 


19(b)(3)(AMii)  of  thdAct  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder  in  that  il  constitutes  a  due, 
fee  or  other  charge,  -lowever,  the  NASD 
will  not  implement  i)e  rule  change 
until  January  1, 199) 

At  any  time  withi  1 60  days  of  the 
filing  of  a  rule  chan  ;e  pursuant  to 
Section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  su  mmarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  su  ::h  action  is 
necessar)'  or  approp  riate  in  the  public 
interest,  for  the  prol  ection  of  investors, 
or  otherwise  in  furt!  lerance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  C  onunents 

Interested  person  •>  are  invited  to 
submit  written  data  views,  and 
arguments  concemaig  the  foregoing. 
Persons  making  wrftten  submissions 
should  file  six  copits  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  2^)549  Copies  of  the 
submission,  all  subsequent 
amendments,  all  w^tten  statements 


with  respect  to  the 


troposed  rule 


change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Refierence 
Room  Copies  of  suc:h  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  SR-NASD- 
94-58  and  should  be  submitted  by 
January  5. 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  ' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doa  94-3085^Filed  12-14-94;  8:45  ainl 
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Presidential  Determination  No.  95-7  of  December  1,  1994 

Resumption  of  U.S.  Drug  Interdiction  Assistance  to  the 
Government  of  Colombia 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  1012  of  the  National 
Defense  Authorization  Act  for  Fiscal  Year  1995,  Public  Law  103-337,  I 
hereby  determine  with  respect  to  Colombia  that:  (a)  interdiction  of  aircraft 
reasonably  suspected  to  be  primarily  engaged  in  illicit  drug  trafficking  in 
that  country's  airspace  is  necessary  because  of  the  extraordinary  threat  posed 
by  illicit  drug  trafficking  to  the  national  security  of  that  country;  and  (b) 
that  country  has  appropriate  procedures  in  place  to  protect  against  innocent 
loss  of  life  in  the  air  and  on  the  ground  in  connection  with  such  interdiction, 
which  shall  at  a  minimum  include  effective  means  to  identify  and  warn 
an  aircraft  before  the  use  of  force  is  directed  against  the  aircraft. 

The  Secretary  of  State  is  authorized  and  directed  to  publish  this  determina- 
tion in  the  Federal  Register. 
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Presidential  Determination  No.  95-8  of  December  6,  1994 

Assistance  Program  for  New  Independent  States  of  the 
Former  Soviet  Union 


Memorandum  for  the  ^retary  of  State 

Pursuant  to  section  577  oiF  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act.  1994  (Titles  I-V  of  Public  Law  103- 
87),  I  hereby  certify  that  Russia  and  the  Commonwealth  of  Independent 
States  continue  to  make  substantial  progress  toward  the  withdrawal  of  their 
armed  forces  from  Latvia  and  Estonia. 

You  are  authorized  and  directed  to  notify  the  Congress  of  this  certification 
and  to  publish  it  in  the  Federal  Register. 
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documents  on  public  inspection.  20S-27S-O92O 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Oemand  sen-ice.  You  only  need  a  fax 
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documents  on  public  inspection  and  the  daily  Federal  Register's 
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Contents  list  The  public  inspection  list  will  be  updated 
immediately  for  documenU  filed  on  an  emergency  basis 
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Proposed  Rules: 

117 63068,  63943.  63944 
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Proposed  Rules: 

75 63878 


36  CFR 
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111 .- 62320 

265 62323 
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49  CFR 

199 62218.  62234.  62242 

171 64742 

174..„ 64742 

219... ....62218.  62234 
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1162 63726 
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395 63322 

1043 62706 

1084 ,„ .....62705 

1312 „.4....„.._„..., 64646 

1314 :.....64646 

50  CFR 

15 62254.62255 

17 62346.  63261.  64613 

216 63062 

61 1 :...ji .64346 

651 :. 63926 
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675 61555.  63062.  64346 
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17 £1744.  63162,  63S75. 
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Note:  The  bst  of  Public  La«vs 
for  the  second  session  oJ  the 
103d  Congress  has  been 
completed  and  will  resume 
wtien  bills  are  enacted  into 
pul)lic  law  during  the  first 
session  of  the  I04th 
Congress,  which  convenes  on 
January  4,  1995. 

A  cumulative  list  of  Public 
Laws  for  the  second  session 
of  the  103d  Congress  win  be 
put)lished  in  Part  II  of  the 
Federal  Register  on  Monday. 
December  19.  1994. 
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Publiic  Laws 


104th  Cohgr  »S8,  1st  Session,  1995 


Pamphlet  prints  of  put)iic  laws,  often  referiled 
laws  upon  enactment  and  are  printed 
Legislative  history  references  appear  on 
issued  irregularty  upon  enactment,  for  ths 


€ich 


frcm 


(individual  laws  also  may  be  purchased 
20402-9328.  Prices  vary.  See  Reader  Aid 
newly  enacted  laws.)    - 


to  as  slip  laws,  are  the  initial  put)lication  of  Federal 
soon  as  possible  after  approval  by  the  President. 
^  law.  Subscription  service  includes  all  public  laws, 
104th  Congress,  1st  Session,  1995. 


the  Superintendent  of  Documents,  Washington,  DC 
Section  of  the  Federal  Register  for  announcements  of 


Oidir  pRDCVMMo  Codt 

*  6216 


Superintendent  of  Documents  Subscriptions  Order  Form 

I — I   I  £9.  enter  my  subscnption(s)  as  follows: 

subscriptions  to  PUBLIC  LAWS  for  the  104th  Congrcs! . 


CiMrge  your  order. 
Its  Easy! 


To  Um  your  orders  (202)  512-2233 

1st  Session,  1995  for  $160  per  subscription. 


The  local  co$t  of  my  order  is  $_ 


postage  and  handling  and  are  subject  to  change. 


International   ustomers  please  add  25%.  Prices  include  regular  domestic 


(rompany  or  Rcrsoiai  Name) 


(Please  type  or  pnM 


(Additional  address/ancniion  line) 


Please  Choose  Method  of  niyment: 

I — I  Check  Pi^ble  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account 


(Stfcet  address) 


LJ  VISA  or  MasterCard  Account 


-n 


I  I  I  I  1  I  I  I  I  I  I  I  I  I  I  I  I  iT-n 


(Cily  Stale.  ZIP  Code) 


I — I 1 I I  (Ciedii  card  expiration  dale) 


(Daytime  ptKMie  including  area  code) 


Tktmkyoufor 
your  onler! 


(PuidUHc  Order  No.) 


Magr  «r 


\rs  NO 
'addnag  «r«ilable  to  olher  mailers?  fll   C 


(Amlionzing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
PXX  Box  371954.  Pittsbuigh,  PA  15250  7954 
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Order  Now! 

The  United  States 
Government  Manual 
1994/95 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Cjovernment  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration 

$30.00  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


Ontar  Procsmng  Coda 

*6395 


Charge  your  order, 
it's  easy! 

To  fax  your  orders  (202)  512-2250 

-•    *  *^^>  P'ease  send  me copies  of  the  The  United  States  Government  Manual,  1994/95 

S/N  069  000  00058-4  at  $30.00  ($37.50  foreign)  each 

The  total  cosrof  mv  order  is  $      '  Price  includes  regular  demesne  postage  and  handling  and  is  subject  to  change 


((  ompany  or  personal  name) 


(Please  type  or  pnnt) 


•  Additional  address/attention  line) 


(Street  address) 


Kitv  State  /iptode) 


Please  choose  method  of  payment: 

□  Check  payable  to  the  Supenntendent  of  Documents 

-n 


G  npo  Deposit  Account 


J  VISA  □  MasterCard  Account 


rTrrrn 


(C  redit  card  expiration  date) 


Thank  you  for 
your  order! 


(Davtime  phone  including  area  code) 


( Purchase  order  no ) 


( Authorizing  signature)  (Rev  9''94i 

Mail  to:    Supenmendent  of  Documents 

PO.  Box  171954.  Pittsburgh.  PA  1  SlSO-'^MSa 
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Federal  Register 

The  Federal  Register  ts  published  daily  m 
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This  section  of  the  FEDERAL  REGrSTER 
contains  regulalory  documenis  having  general 
appficabiMy  and  legal  eftoct.  most  of  which 
are  l(eyed  to  and  codWed  in  the  Code  of 
Federal  Regulations.  i(»hlch  is  pubished  under 
50  titles  pursuant  to  44  UJS.C.  1510. 

The  Code  of  Federal  Re(Mations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  boola  are  fisted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  213  and  338 
RIN  320»-AQ00 

Student  Educationai  Employment 
Program 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  regulations. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  revising  its 
regulations  and  consolidating  existing 
Federal  student  employment  programs 
into  a  new  Student  Educational 
Employment  Program,  a  streamlined, 
flexible  program  that  provides  students 
with  exposure  to  pubUc  service  and 
enhances  their  educational  experience, 
provides  financial  assistance  to  students 
to  encourage  and  support  their 
educational  goals,  encourages 
partnerships  between  Federal  agencies 
and  educational  institutions  in 
developing  effective  school  to  work 
programs,  and  assists  agencies  to  attract 
and  recruit  well  educated  graduates  into 
their  workforce. 

The  Student  Educational  Employment 
Program  will  replace  complex 
regulatory  guidance  and  13  different 
appointing  authorities  with  two 
appointing  authorities  and  two  simple, 
flexible  programs.  This  reduction  in  the 
number  of  appointing  authorities  and 
the  simplifying  of  program  requirements 
is  in  full  accord  with  the  National 
Performance  Review. 

DATES:  Effective  date:  December  16, 
1994. 

Compliance  date:  For  all  new 
appointments,  compliance  date  is 
December  16, 1994.  All  students  on  any 
of  the  appointments  being  canceled  by 
this  regulation,  must  he  converted  to  the 
new,  appropriate  appointment  by 
February  14, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
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EUie  Miller,  Staffing  Reinvention  Office 
(202)  606-0830.  or  FAX  (202)  606-2329. 
SUI>«>LEMENTARY  INFORMATION:  On  May 
13, 1994  (59  FR  24966).  OPM  published 
proposed  regulations  to  consolidate  the 
existing  student  employment  programs 
into  one  streamlined  program,  entitled 
the  Student  Educational  Employment 
Program.  The  two  components  of  the 
Student  Educational  Employment 
:    Program  recognize  two  distinct  needs  of 
students:  a  need  for  flexible,  temporary 
employment  to  enable  them  to  earn  a    . 
salary  while  continuing  their  studies 
(Student  Temporary  Employment 
Program)  and  a  need  for  career  related 
employment  which  enriches  students' 
academic  experience  and  offers  them 
valuable  work  experience  in  their  career 
field.  (Student  Career  Experience 
Program).  This  new  program  would 
replace  the  following: 

•  Schedule  A  authority  §  213.3102(p). 
graduate  students  in  scientific 
professional  or  analytical  positions; 

•  Schedule  A  authority  §  213.3102(q), 
students  in  scientific,  professional  and 
technical  positions,  GS-9  and  below; 

•  Schedule  A  authority  §  2l3.3102(v). 
temporary  summer  aid: 

•  Schedule  A  authority 
S  213.3102(w),  stay-in-school  program; 

•  Schedule  A  authority  §  213.3102(y), 
summer  employment; 

•  Schedule  A  authority  §  213.3102(jj). 
legal  intern  positions; 

•  Schedule  B  authority  §  213.3202  (a) 
through  (c),  (e)  and  (g),  cooperative 
education  program; 

•  Schedule  B  authority  §  213.3202(d), 
Harry  S.  Truman  Foundation 
Scholarship  Program;  and 

•  Schedule  B  authority  §  213.3202(f), 
Federal  Junior  Fellowship  Program. 

Two  new  Schedule  B  appointing 
authorities  were  proposed  which  would 
replace  all  of  the  above  listed 
appointing  authorities.  In  addition  to 
publication  in  the  Federal  Register,  the 
proposed  regulations  were  also  mailed 
to  all  Federal  agencies,  constituency 
groups  involved  in  student 
employment,  and  colleges  that 
requested  them.  The  proposed  changes 
were  also  announced  at  the.  Federal 
Cooperative  Education  Conference  and 
made  available  to  all  subscribere  to 
OPM's  Electronic  Bulletin  Board, 
Mainstreet. 
OPM  received  written  comments  fit)m 

10  executive  level  Federal  agencies,  and 

11  independent  agencies.  We  also 


received  comments  from  two 
consUtuency  groups,  six  colleges  and 
one  anonymous  letter.  A  discussion  of 
the  comments  follows: 

Title  of  Program  and  Use  of  Teia 
"Work  Study" 

The  proposed  regulations  referred  to 
the  career  related  component  of  the 
program  as  the  "work  study" 
component.  Commenters  reminded 
OPM  that  an  existing  and  well 
established  financial  aid  program 
already  exists  under  that  name  and  that 
using  "work  study"  in  this  context 
would  create  confusion.  OPM  agrees 
and  the  term  "work  study"  will  not  be 
used.  In  the  final  regulations  we  use  the 
term  "Student  Career  Experience 
Program'  in  lieu  of  "woik  study." 

Change  in  Definition  of  Student 

Commenters  liked  the  new  definition 
of  "student"  meaning  an  individual 
enrolled  or  accepted  for  enrollment  as  a 
degree  (or  certificate,  diploma  etc.) 
seeking  student  taking  at  least  a  half- 
time  academic  course  load.  However, 
several  commenters  wanted  a  better  ' 
definition  of  "half-time."  In  the  final 
regulations  we  will  indicate  that  the 
definition  of  half-time  must  meet  the 
academic  institutions  definition  of 
"half-time." 

Conversion  From  Temporary 
Component  to  Career  Related 
Component 

Commenters  liked  the  flexibility 
offered  by  being  able  to  convert  a 
student  from  the  temporary  component 
to  the  career  experience  component. 
However,  if  a  student  in  the  temporary 
component  is  working  in  a  position 
related  to  their  academic  and  career 
goals,  and  is  converted  to  the  "career 
experience"  component,  the 
commenters  wanted  the  work 
experience  to  be  credited  towards  the 
640  hours  of  work  experience  required 
for  non-competitive  conversion  to  a 
career  conditional  appointment.  In  the 
final  regulations,  we  will  allow  for  that. 

Flexibility  of  Schedules 

Several  commenters  asked  if  the  ban 
on  new  student  employment 
appointments  during  the  summer 
months  would  continue.  Under  the  new 
program  agencies  may  appoint  students 
at  any  time  during  the  year  and  a 
student's  work  schedule  may  be  full 
time  or  part  time,  as  long  as  the 
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student's  work  schedule  does  not 
interfere  with  his  or  her  academic 
studies. 

5  Month  Break  in  Service  Limitation 

In  the  proposed  regulations  we  stated 
"An  individual  is  still  deemed  to  be  a 
student  if  there  are  no  breaks  in  course 
work  of  more  than  5  months  .  .  ."  We 
received  many  comments  indicating 
that  there  may  be  many  instances  where 
a  student  is  legitimately  away  from 
school  and  not  taking  courses  for  a 
period  longer  than  5  months.  Work 
assignments  with  agencies  may  keep  a 
student  away  from  classes  for  a  greater 
period  of  time  than  5  months.  Illness, 
family  or  financial  problems  may  also 
preclude  a  student  from  enrollment  for 
a  period  of  time.  However,  the  needs  of 
the  agency  must  also  be  taken  into 
consideration.  Therefore,  the  final 
regulations  will  indicate  that  the  intent  • 
of  the  program  is  that  a  student  be  either 
attending  classes  or  working  at  the 
agency  or  both  during  the  course  of  the 
program.  However,  agencies  may  use 
their  own  discretion  in  allowing  a 
"break  in  program."  A  "break  in 
program"  is  defined  as  a  period  of  time 
when  a  program  participant  is  neither 
attending  classes  or  working  at  the 
agency. 

640  Hour  Minimum  Work  Hours 
Requirement 

Comments  regarding  this  new 
minimum  requirement  were  varied. 
Some  thought  the  number  of  hours  was 
loo  low.  some  thought  it  was  too  rigid, 
and  some  thought  it  should  be  varied 
depending  on  Uie  academic  program. 
However,  for  the  sake  of  uniformity, 
OPM  wishes  to  establish  that  a 
Minimum  amount  of  career  related  work 
experience  be  performed  in  order  for  a 
student  to  be  eligible  for  non- 
competitive conversion  to  a  career 
conditional  appointment.  The  minimum 
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former  Stay-in-i 


standard  will  be  640  hours,  which  can 
be  negotiated  upwards  by  the  agency, 
student  and  acac  amic  institution  as 
necessary  and  a;  propriate. 

Documentation  i  f  Financial  Need 

OPM  proposed  giving  agencies  the 
flexibility  of  using  financial  need  as  an 
optional  requirefient.  Commenters  fell 
on  both  sides  of  this  issue.  Some  liked 
the  idea  that  "fii^ancial  need"  would  be 
ia.  Other  commenters 
financial  need  to  be  an 
iment  would  create 
js.  In  reality,  however, 
ilines  established  by 
lave  been  used  as  a 
il  need  under  the 

J ^hool  and  Federal 

Jdnior  Fellowship  Pfogram  were  so 
unrealistically  low  as  to  be  meaningless 
in  most  instances.  In  fact,  in  most 
instances  agencies  already  utilized 
Category  5  of  thi  Economic  Guidelines. 
Category  5  allovred  agencies  to  make 
their  own  decisions  regarding  the. 
financial  need  a  the  applicant  and  to 
use  a  variety  of  factors  to  dociunent  this 
decision.  Several  commenters  said  that 
at  least  one  of  the  student  employment 
programs  (FJFP)  was  extremely 
underutilized  diie  to  the  unrealistically 
low  income  crisria.  There  is  no 
requirement  in  Executive  Order  12015 
or  in  any  other  statute  that  mandates  the 
use  of  financiatneed  as  a  requirement 
for  student  employment.  However, 
agencies  wishii  g  to  emphasize  these 
opportunities  to  low  income  students 
may  do  so.  Outteach  and  recruitment 
efforts  may  be  ajtrategically  targeted  to 
reach  and  infoitn  financially  needy 
students. 


Deletion  of  Tern  Cooperative 
Education  (Co-  >p) 

Comments  fr  )m  the  co-op  community 
indicated  a  cor  cem  that  the  new 
student  emplo]  ment  regulations  would 


Program 


High  School  Oiptoma 

Vocational/Technical  Certificate 

Associate  Degree  

Baccalaureate  Degree 

Grad.  or  Prof.  Degree ~. 


Also  cite  remark  A30:  "This 
appointment  does  not  confer  eligibility 
to  be  non-competitively  converted  to 
career-conditional  or  career 
appointment." 


b.  For 
covered  by  oni 
Schedule  B  appointing 
§213.3202  (a), 
conversion  wi 
Experience  Program 


no  longer  use  the  term  "co-operative 
education."  Although  the  term  is  no 
longer  used,  the  model  for  the  Student 
Career  Experience  Program  is  based  on 
the  very  successful  model  for  co-op.  ; 
OPM  believes  that  retaining  the  "old" 
name  mi^t  have  precluded  or  at  least 
slowed  the  process  of  enabling  and 
encouraging  agencies  to  take  advantage 
of  the  new  flexibilities  of  the  Student 
Career  Experience  Program.  It  is 
expected  that  ongoing  partnerships 
between  the  co-op  community,  on  . 
campus  co-operative  education  offices 
and  Federal  agencies  will  continue. 
OPM  will  continue  to  advise  and 
encourage  Federal  agency  student 
employment  coordinators  to  continue 
these  partnerships. 

Conversion  of  Current  Students  to  New 
Student  Educational  Employment 
Program:  Documentation  on  SF-SO. 
Notification  of  Personnel  Action 

To  insure  that  students  and  their 
supervisors  understand  that  the 
employing  authority  and  conditions  of 
appointment  have  changed,  agencies 
must  issue  an  SF  50  (Notification  of 
Personnel  Action)  to  convert  to  a  new 
appointment  each  employee  who  is 
serving  presently  on  an  appointment 
under  one  of  the  authorities  being 
cancelled.  All  conversions  must  be 
effective  no  later  than  February  14, 
1995. 

a.  For  students  currently  in  positions 
covered  by  one  of  thb  following 
Schedule  A  appointing  authorities, 
§  213.3102  (p),  (q).  (v),  (w).  (y),  or  (jj) 
conversion  will  be  to  the  Student 
Temporary  Employment  Program.  Cite 
"571/Conv  to  Exc  Appt  NTE  (date  on 
which  student's  current  appointment 
expires)"  as  the  nature  of  action,  along 
with  the  authority  and  the  authority 
code  that  identifies  the  student's 
educational  program: 


Authority  , 


Sch  B.  213.3202(a)— HS  

Sch  B,  213.3202(a)— Voc/Tech 

Sch  B.  213.3202(a)— Assoc  

Sch  B.  213.3202(a)— BA/BS 

Sch  B,  213.3202(a)-Grad/Prof 


Auttiority 
code 


Y1K 
Y2K 
Y3K 
Y4K 
Y5K 


studeits  currently  in  positions 
of  the  following 

authorities, 
(b).(c)."(d).(e),(0,or(g). 
1  be  to  the  Student  Career 
Cite  "570/Conv  to 


Exc  Appt"  as  the  nature  of  action,  along 
with  the  authority  and  the  authority 
code  that  identifies  the  student's 
educational  program: 
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Program 


High  Schoof  Oiptoma ._... 

Vocationaia^echnicai  Certiicale 

Associate  Degree 

Baccalaureate  Degree  .. 
Grad.  or  Prof.  Degree 


Also  cite  remark  A31:  "This 
appointment  is  intended  to  continue 
through  completion  of  education  and 
study-related  work  requirements.  An 
agency  may  non-competitively  appoint 
you  to  a  career  or  career-conditional 
appointment  within  120  days  after 
satisfactory  completion  of  your 
educational  program  and  satisfactory 
completion  of  at  least  640  hours  of 
career-related  work  experience.  The 
work  experience  must  have  been 
completed  prior  to  or  concurrently  with 
the  completion  of  the  requirements  of 
your  educational  program." 

c.  Beginning  December  16. 1994,  the 
nature  of  action  code  for  new 
appointments  to  the  Student  Temporary 
Employment  Program  will  be  "171/Exc 
Appt  NTE  (date)."  along  with  the 
applicable  authority,  authority  code, 
and  remark  from  paragraph  a.  The 
nature  of  action  code  for  new 
appointments  to  the  Student  Career 
Experience  Program  will  be  "170/Exc 
Appt,"  along  with  the  applicable 
authority,  authority  code,  and  remark 
from  paragraph  b. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  applies  only  to 
appointment  p|pcedures  for  certain 
employees  in  Federal  agencies. 

>  List  of  Subjects 

5CFRPart213 

Government  employees,  Reporting 
and  recordkeeping  requirements. 
5  CFR  Part  338 

Government  employees. 
James  B.  King, 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  213  as  follows: 

PART  213— EXCEPTED  SERVICE 

1.  The  authority  citation  for  part  213 
continues  to  read  as  follows: 

Authority:  5  U.S.C  3301  and  3302.  E.O. 
10577. 19  FR  7521.  3  CFR  1954-1958  Comp.. 
p.  218;  Section  213.101  also  issued  under  5 
U.S.C  2103;  Section  213.102  also  issued 
under  5  U.S.C  1104.  Pub.  L.  95-454.  sec  3(5); 
Section  213  3102  also  issued  under  5  U  S  C 


Authority 


Sch  B,  213.320e(b)— HS  ... 
Sch  B.  213.320B(b>-Vocaech  .! 
Sch  B,  213.3202(b)— Assoc 
Sch  8, 2l3.3202(b)-eA«S  .„" 
Sch  B,  213.320e(b>-Gra(yProf 


Auttiority 
code 


YBM 
YGM 
Y3M 
Y1M 
Y2M 


3301. 3302. 3307. 8337(h).  and  8456:  E.a 
12364.  47  FR  22931.  3  CFR  1982  Cbmp.  p. 
185. 

2.  In  §  213.104,  paragraph  (b)(3)(ii)  is 
revised  to  read  as  follows: 

S  213.104   Special  Provisions  for 
temporary,  Intermlttsnt,  or  asMonal 

appointmsnts  In  Schsduls  A,  B,  or  C. 
•        •        »        •        » 

(b)*  •  • 

(3)*  •  • 

(ii)  Positions  are  filed  under  an 
authority  established  for  the  purpose  of 
enabling  the  appointees  to  continue  or 
enhance  their  education,  or  to  meet 
academic  or  professional  quaUfication 
requirements.  These  include  the 
authority  set  out  in  paragraph  (c)  of 
section  213.3202  of  this  part  and 
authorities  granted  to  individual 
agencies  for  use  in  connection  with 
internship,  fellowship,  residency,  or 
student  programs. 


§213.3101    [Amended] 

3.  In  §  213.3101,  paragraph  (b)  is 
removed  and  reserved. 

$213.3102   (Amended]  • 

4.  In  §  213.3102.  paragraphs  (p),  (q). 
(V).  (w),  (y).  and  (jj)  are  removed  and 
reserved. 

5.  Section  213.3202  is  amended  by 
removing  the  introductory  text,  revising 
paragraphs  (a)  through  (d).  and 
removing  and  reserving  paragraphs  (e) 
through  (g)  to  read  as  follows: 

§213.3202    Entire  executive  civil  servics. 

(a)  Student  Educational  Employment 
Program. 

(1)  The  Student  Educational 
Employment  Program  consists  of  two 
components  and  two  appointing 
authorities: 

(i)  The  Student  Temporary 
Employment  Program  (Schedule  B 
213.3202(a)). 

(ii)  The  Student  Career  Experience 
Program  (Schedule  B  213.3202(b)). 

(2)  The  appointment  authority  for 
each  program  is  the  same  regardless  of 
the  educational  program  being  pursued. 
Students  may  be  appointed  to  these 
programs  if  they  are  pursuing  any  of  the 
following  educational  programs: 

(i)  High  School  Diploma  or  General 
Equivalency  Diploma  (GEO); 


(ii)  Vocational/Technical  Certificate: 

(iii)  Associate  Degree: 

(iv)  Baccalaureate  DegiBe; 

(v)  Graduate  Degree; 

(vi)  Professional  Degree. 

(3)  Student  participants  in  the  Harry 
S.  Truman  Foundation  Scholarship 
Program  under  the  provision  of  Public 
Law  93-842  are  eligible  for 
appointments  under  the  student  career 
experience  program.  Schedule  B, 
213.3202(b). 

W  Requirements  for  Both 
Components  of  the  Student  Educational 
Employment  Program: 

(1)  Definition  of  student  The 
definition  of  student  is  an  individual 
who  is  enrolled  or  accepted  for 
enrollment  as  a  degree  (diploma, 
certificate,  etc.)  seeking  student  and  is 
taking  at  least  a  half-time  academic/ 
vocational/  or  technical  course  load  in 
an  accredited  high  school,  technical  or 
vocational  school,  2  year  or  4  year 
college  or  university,  graduate  or 
professional  school.  The  definition  of 
half-time  is  the  definition  provided  by 
the  school  in  which  the  student  is 
enrolled.  An  individual  who  needs  to 
complete  less  than  the  equivalent  of  half 
an  academic/vocational  or  technical 
courseload  in  the  class  enrollment 
period  immediately  prior  to  graduating 
is  still  considered  a  student  for  purposes 
of  this  program. 

(2)  Schedules-.  Both  components  of 
the  Student  Educational  Employment 
Program  are  year-round  programs  and 
appointments  may  be  made  at  any  time 
during  the  year,  including  summer. 
Students  may  work  full-time  or  part- 
time  schedules.  There  are  no  limitations 
on  the  number  of  hours  a  student  can 
work  per  week,  but  the  student's  work 
schedule  should  not  interfere  with  the 
student's  academic  schedule. 

(3)  Breaks  in  program:  It  is  expected 
that  students  accepted  into  the  Student 
Educational  Emplpyment  Program  will 
at  all  times  either  be  working  at  the 
agency,  enrolled  in  classes  or  both. 
However,  agencies  may  use  their 
discretion  in  either  approving  or 
denying  a  break  in  program.  A  break  in 
program  is  defined  as  a  period  of  time 
when  a  program  participant  is  neither 
attending  classes  nor  working  at  the 
agency  The  best  interests  of  the  student 
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and  the  agency  must  be  balanced  in 
making  these  decisions. 

(4)  Employment  of  minors: 
Participation  in  this  program  must  be  in 
confonnance  with  Federal,  State,  or 
local  laws  and  standards  governing  the 
employment  of  minors. 

(5)  Citizenship  requirements: 
Agencies  may  ap{>oint  non-citizens  to 
the  Student  Temporary  Employment 
Program  or  to  the  Student  Career 
Experience  Program  provided  that: 

(i)  The  student  is  lawfully  admitted  to 
the  United  States  as  a  permanent 
resident  or  otherwise  authorized  to  be 
employed; 

(ii)  The  agency  is  authorized  to  pay 
aliens  under  the  annual  appropriations 
act  ban  and  any  agency  specific 
enabling  and  appropriation  statutes. 

(iii)  All  students  in  jhe  Student  Career 
Experience  Program  must  be  U.S. 
citizens  at  the  time  they  are  non 
competitively  converted  to  a  career 
conditional  appointment. 

(6)  Employment  of  relatives:'ia 
accordance  with  5  CFR  part  310.  a 
student  may  work  in  the  same  agency 
with  a  relative  when  there  is  no  direct 
reporting  relationship  and  the  relative  is 
not  in  a  position  to  influence  or  control 
the  student's  appointment,  employment, 
promotion  or  advancement  within  the 
agency. 

(7)  Financial  need:  There  is  no 
requirement  for  students  to  meet  any 

,    specific  economic/income  criteria  to  be 
eligible  for  either  component  of  the 
Student  Educational  Employment 
Program.  However,  agencies  have  the 
option  to  establish  and  use  financial 
need  as  a  criteria  to  select  students  for 
either  or  both  components  of  the 
Program,  if  they  wish.  0PM  will  no 
longer  develop  or  distribute  annual 
economic  guidelines  for  use  in 
determining  financial  need.  An  agency 
wi.<ihing  to  continue  use  of  the 
Department  of  Health  and  Human 
Services  poverty  guidelines  may  call  the 
Department  of  Health  and  Human 
Services,  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation 
on  (202) 690-6141. 

(8)  Training  expenses:  Agencies  may 
use  their  training  authority  in  5  U.S.C. 
Chapter  41  and  5  CFR  part  410  to  pay 
all  orpart  of  the  students  training 
expenses. 

(9)  Student  volunteers:  Student 
volunteers  are  covered  by  title  5,  CFR, 
part  308,  Volunteer  Service,  and  may 
not  be  treated  as  employees  under  this 
section. 

(c)  Student  Temporary  Employment 
Program: 

(1)  The  Student  Temporary 
Employment  Program  provides 
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maximum  flexibi  ity  to  both  the  student 
and  the  aeency. 

(2)  Students  ar  t  appointed  in  the 
excepted  service  (under  Schedule  B 
213.3202(a).  This  is  the  appointment 
authority  regardl  »ss  of  the  academic 
program  being  pi  irsued. 

(3)  Students  ar » appointed  to  a 
position  not  to  ei  ceed  1  year. 
Appointments  ui  ider  this  authority  may 
be  extended  in  1  year  increments  as 
long  as  the  indiv  dual  meets  the 
definition  of  a  sti  ident.  Agencies  may 
establish  minimi  m  academic 
requirements  an<  on  the  job 
performance  reqi  lirements  for 
continuation  in  the  program.  Students 
under  this  appointment  authority  are 
excepted  from  tne  limitations  under  5 
CFR  213.104.       I 

(4)  The  naturejof  the  duties  does  not 
have  to  be  relateo  to  the  student's 
academic/career«oals. 

(5)  Students  ai  e  not  eligible  for  non- 
competitive con'  'ersion  to  a  career  or 
career-condition  il  appointment  under 
this  authority. 

(6)  There  is  nc  mandatory 
requirement  for  .tudents  to  document 
financial  need  ii  order  to  be  eligible  for 
this  program.  A(  encies  may  set  their 
own  criteria  if  tl  ey  wish. 

(7)  Classificat  on:  Classification  of 
students  appoin  ed  under  this  program 
is  based  on  the  <  ccupational  series  for 
which  they  are  lired.  Grade  level  is  to 
be  set  according  to  the  criteria  in  the 
appropriate  OS  i  tr  WG  classification 
standard. 

(8)  Qualificat  ons:  Students  under  the 
Student  Tempoi  ary  Employment 
Program  may  ba  evaluated  either  by 
agency  developfd  standards  or  by  the 
OPM  qualificatibn  requirements  for  the 
position  to  A-hieh  appointed.  Students 
are  eligible  for  oromotions.  Promotions 
should  be  documented  as  a  conversion 
to  another  exce  ted  appointment,  citing 
the  same  autho  ity  as  was  used  for  the 
original  appoin  ment  and  maintaining 
the  original  NT  '.  date. 

(9)  Benefits:  I  tudents  under  this 
program: 

(i)  Are  eligibl !  for  annual  and  sick 
leave. 

(ii)  Are  gener  illy  ineligible  for 
retirement  cove  "age.  Refer  to  5  CFR 
831.201  and  84  :.105. 

(iii)  For  rules  on  health  and  life 
insurance  covei  age  refer  to  5  CFR 
870.202.  890.1(  2  and  890.502. 

(10)  Reductidns-in-Force  (RIF): 
Students  in  thelStudent  Temporary 
Emplojrment  Pi|ogram  are  covered  by  the 

CFR  351.502  for 
purposes  of  RlR.  Students,  provided 
they  have  comj  leted  1  year  of  current 
continuous  ser  ice  are  in  excepted 
service  Tenure  Group  ni. 


(11)  Conversion  to  Student  Career 
Experience  Program:  Students  may  be 
noncompetitively  converted  to  the 
Student  Career  &cperience  Progreim 
whenever  they  meet  the  requirements  of 
that  program  and  the  agency  has  an 
appropri^e  position  available. 

(i)  Work  experience  related  to  the 
student's  academic  program  and  career 
goals,  gained  while  under  the  Student 
Temporary  Employment  Program,  may 
be  credited  towards  the  640  hoiu- work 
experience  necessary  for  non- 
competitive conversion  to  a  career 
conditional  or  career  appointment. 

(ii)  Conversions  would  not  be  subject 
to  requirements  of  subparts  C  and  D  of 
5  CFR  part  302. 

(d)  Student  Career  Experience 
Program: 

(1)  This  program  provides  experience 
that  is  directly  related  to  the  student's 
educational  program  and  career  goals. 
Programs  developed  under  this 
component  provide  for  a  schedule  of 
periods  of  attendance  at  an  accredited 
school  combined  with  periods  of  career- 
related  work  in  a  Federal  agency.  The 
work  experience  with  the  agency  MUST 
be  related  to  his/her  academic/career 
goals. 

(2)  Appointment  Authority:  Students 
shall  be  appointed  under  Schedule  B 
213.3202ft)).  This  is  the  appointment 
authority  regardless  of  the  academic 
program  being  pursued. 

(i)  Appointments  to  the  Student 
Career  Experience  Program  are  subject 
to  all  the  requirements  and  conditions 
governing  career  or  career  conditional 
employment,  including  investigation  to 
establish  an  appointees's  qualifications 
and  suitability. 

(ii)  Appointments  of  participants  who 
have  met  all  the  requir^ents  of  the 
program  may  be  non-competitively 
converted  to  career  or  career  conditional 
appointments  at  any  time  within  120 
days  after  satisfactory  completion  of  the 
requirements  for  his/her  diploma/ 
certificate/  or  degree. 

(3)  Program  requirements  for  non- 
competitive conversion: 

(i)  Students  appointed  under 
§  213.3202(b)  may  be  non-competitively 
converted  to  a  career  or  career- 
conditional  appointment  under 
Executive  Order  12015  when  students 
have: 

(A)  Completed  within  the  preceding 
120  days,  at  an  accredited  school, 
course  requirements  conferring  a 
diploma,  certificate,  or  degree; 

(B)  Completed  at  least  640  hours  of 
career-related  work  (agencies  have  the 
option  of  increasing  this  requirement  for 
some  or  all  of  its  occupational  fields), 
before  completion  of  or  concurrently 
with,  the  course  requirements; 


(C)  Been  recommended  by  the 
employing  agency  in  which  the  career- 
related  work  was  performed;  and 

(D)  Met  the  qualification  standards  for 
the  targeted  position  to  which  the 
student  is  appointed. 

(ii)  Conversions  must  be  to  an 
occupation  related  to  the  student's 
academic  training  and  career  related 
work  experience. 

(iii)  The  non-competitive  conversion 
may  be  to  a  position  within  the  same 
agency  or  any  other  agency  within  the 
Federal  Government. 

(4)  Agreement  by  all  parties.  The 
Student  Career  Experience  Program  is  a 
formally  structured  program  and 
requires  a  written  agreement  by  all 
parties  (agency,  school,  student>as  to 
the: 

(i)  Nature  of  work  assignments 

(ii)  Schedule  of  work  assignments  and 

class  attendance 
(iii)  Evaluation  procedures 
(iv)  Requirements  for  continuation 

and  successful  completion  of  the 

program. 

(5)  Sc/iecfu7e..Agencies,  participating 
educational  institutions,  and  students 
should  agree  on  a  formally-arranged 
schedule  of  school  and  work  to  ensure 
that: 

(i)  Work  responsibilities  do  not 
interfere  with  academic  performance; 

(ii)  Completion  of  the  educational 
program  (awarding  of  diploma/ 
certificate/degree)  and  completion  of  the 
Student  Career  Experience  Program  are 
accomplished  in  a  reasonable  and 
appropriate  timeframe; 

(iii)  The  agency  is  informed  and 
prepared  for  the  students'  periods  of 
employment;  and 

(iv)  Requirements  for  non-competitive 
conversion  to  career  conditional 
employment  are  understood  by  all 
parties. 

(6)  Financial  need:  There  is  no 
requirement  for  students  to  meet  any 
economic  or  income  criteria  to  be 
eligible  for  this  program.  However, 
agencies  may  establish  their  own 
criteria  if  they  wish. 

(7)  Classification:  Students  appointed 
under  this  component  will  be  classified 
as  student  trainees,  to  the  -99  series  of 
the  appropriate  occupational  group. 

(8)  Qualifications:  Students  may  be 
evaluated  by  either  agency  developed 
standards  or  by  the  OPM  qualifications 
requirements  for  the  target  position. 
Any  OPM  test  requirements  are  waived. 
Students  are  eligible  for  promotion. 

(9)  Benefits:  Students  appointed 
under  this  program: 

(ilEani  annual  and  sick  leave. 

(ii)  With  no  prior  service  or  with  less 
than  5  years  of  prior  civilian  service,  are 
generally  covered  by  the  Federal 


Employees  Retirement  System  (FERS). 
Refer  to  5  CFR  part  842. 

(iii)  For  life  insurance  and  health 
benefits  coverage  refer  to  5  CFR  870.202 
and  890.102. 

(10)  Tuition  assistance:  Agencies  may 
use  their  training  authority  in  5  U.S.C. 
Chapter  41  and  5  CFR  part  410  to  pay 
all  or  part  of  the  students  training 
expenses. 

hi)  Travel  and  transportation. 
Agencies  may  pay  for  other  expenses 
directly  related  to  training,  such  as 
travel  and  transportation  between  duty 
station  and  school,  for  participants  in 
the  Student  Career  Experience 
component  only. 

(12)  Reduction-in-force-  Student^in 
the  Student  Career  Experience  Program 
are  in  excepted  service  Tenure  Group  n 
for  ourposes  of  5  CFR  351.502. 

(i)  They  are  accorded  the  same 
retention  rights  as  excepted  service 
employees. 

(ii)  They  may  qualify  for  severance 
pay  if  involuntarily  separated  under  5 
CFR  part  550,  subpart  G. 

PART  338-OUAUFICATIONS 
REQUIREMENTS  (GENERAL) 

1.  The  authority  citation  for  part  338 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3301.  3302;  E.O  10577 
3  CFR,  1954-1958  Comp..  p.  218. 

§338.202    [Amended] 

In  §  338.202  of  subpart  B.  paragraph 
(a)  is  removed  and  reserved. 
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OFFICE  OF  SPECIAL  COUNSEL 

5  CFR  Parts  1800. 1820. 1830  and  1850 

Address  Change 

agency:  Office  of  Special  Counsel. 
ACTION:  Technical  amendment. 


SUMMARY:  The  Office  of  Special  Counsel 
has  relocated.  This  document  amends 
the  Office  of  Special  Counsel's 
regulations  to  reflect  the  change  of 
address. 

EFFECnvE  DATE:  December  16, 1994. 

FOR  FURTHER  WFORMATiON  CONTACT: 
William  L.  Dean  at  (202)  653-7144. 
SUPPLEMENTARY  INFORMATKM:  The  Office 
of  Special  Counsel  is  amending  its 
regulations  to  reflect  its  relocation  to 
1730  M  Street.  NW..  Suite  300. 
Washington.  DC  20036--i505.  The  Office 
of  Special  Counsel  has  not  published  a 
notice  of  proposed  rulemaking  on  the 
address  change  as  allowed  by  the 
Administrative  Procedure  Act.  5  U.S.C 


553Q))(A).  There  is  good  cause  not  to 
publish  a  proposed  rule  alid  obtain 
comments  from  interested  persons  since 
this  is  a  technical  amendment  which 
only  involves  a  change  of  address. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Special  Counsel 
amends  parts  1800, 1820, 1830  and  1850 
of  chapter  Vn  of  title  5  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1800-FIUNQ  OF  COMPLAINTS 
AND  ALLEGATIONS 

1.  The  authority  citation  for  part  1800 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  1212(e). 
§1800.1    [Amended] 

2.  In  §  1800.1(a).  revise  the  address 
"1120  Vermont  Avenue,  NW..  Suite 
1100,  Washington,  DC  20005'  to  read 
"1730  M  Street.  NW..  Suite  300. 
Washington.  DC  20036-4505." 

f1800^    [Amended] 

3.  In  §  1800.2(a),  revise  the  address 
"1120  Vermont  Avenue,  NW.,  Suite 
liOO,  Washington,  DC  20005"  to  read 
"1730  M  Street,  NW.,  Suite  300, 
Washington,  DC  20036-4505." 

$1800.3   [Amended] 

4.  In  §  1800.3,  revise  the  address 
"1120  Vermont  Avenue,  NW.,  Suite 
1 100,  Washington.  DC  20005"  to  read 
"1730  M  Street.  NW.,  Suite  300, 
Washington,  DC  20036-4505." 

PART  1820-PUBUC  INFORMATION 

1.  The  authority  citation  for  part  1820 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a)(3).  552(a)(4) 
1212(g),  1219. 

§1820.1    [Amended] 

2.  In  §  1820.10)).  revise  the  address 
"1120  Vermont  Avenue,  NW  , 
Washington.  DC  20005"  to  read  "1730 
M  Street,  NW.,  Suite  300,  Washington, 
DC  20036-4505." 

§1820^    [Amended] 

3.  In  §  1820.2,  revise  the  address 
"1120  Vermont  Avenue,  NW.,  Suite 
1100,  Washington,  DC  20005"  to  read 
"1730  M  Street,  NW.,  Suite  300, 
Washington,  IX:  20036-4505." 

§1820.8   [Amended] 

4.  In  §  1820^.  revise  the  address 
"1120  Vermont  Avenue.  NW,  Suite 
1100,  Washington.  DC  20005'  to  read 
"1730  M  Street,  NW.,  Suite  300. 
Washington.  DC  20036-4505." 

PART  1830— PRIVACY 

1.  The  authority  citation  for  part  1830 
continues  to  read  as  follows: 
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AirtkKilr  5  U^.C  SS29(0. 1212(g). 

2.  In  §  1630.1(a).  revise  the  address 
"1120  Vermont  Avenue,  NW..  Suite 
1100.  Washington,  DC  20005"  to  read 
"1730  M  Street.  NW..  Suite  300. 
Washington.  DC  20036-4505." 

§18MJ   [Amende^l 

3.  In  §  1830.3,  revise  the  address 
"1120  Vermont  Avenue.  NW..  Suite 
1100.  Washington.  DC  20005"  to  read 
"1730  M  Street.  NW..  Suite  300, 
Washington.  DC  20036-450S." 

PART  1850— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVmES  CONDUCTED  BY  THE 
OFFICE  OF  SPECIAL  COUNSEL 

1.  The  authority  citation  for  part  1850 
continues  to  read  as  follows: 

Authority:  29  U.S.C  794.      - 

S  1850.170(c)    (AmendedQ 

2.  In  §  1850.170(c).  revise  the  address 
"1120  Vermont  Avenue,  NW..  Suite 
1100,  Washington,  DC  20005"  to  read 
"1730  M  Street,  NW.,  Suite  300. 
Washington.  DC  20036-4505." 
William  E.Reukauf, 

Associate  Special  Counsel  for  Prosecution. 
IFR  Doc  94-30888  Filed  12-t5-94;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdnUntetration 

14CFRPart39 

[podM  No.  94-IIM-210-A0:  AmendflMnt 
3»-«0«7:AO  94-26-01] 

Ainvorthiness  Directives;  Lewjet 
Model  24, 25. 31. 35, 36.  and  55  Series 
Airplanee.  and  Learjet  Model  28  and  29 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Learjet  Model  24, 
25.  31,  35.  36,  and  55  series  airplanes, 
and  Learjet  Model  28  and  29  airplanes. 
This  action  requires  a  revision  to  the 
Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  prohibit  flight  above  an 
ahitude  0141,000  fiset.  This  action  also 
provides  optional  terminating  action  for 
that  AFM  revision.  This  amendment  is 
prompted  by  a  report  of  failure  of  a 
safety  valve  in  the  pressurization  system 


on  a  Learjet  Model  31 A  airplane  and 
reports  of  cracks  found  in  the  poppets 
of  certain  outflowmafety  valves  due  to 
an  improper  moldmg  process.  The 
actions  specified  is  this  AD  are 
intended  to  preveat  such  cracking  and 


subsequent  failure 
could  result  in  ra 
the  airplane, 
DATES:  EffiBCtive  Ji 
The  incorporatii 
certain  publicatio: 


if  the  valves,  whidi 
id  decompression  of 


uary  3. 1995. 
by  reference  of 
listed  in  the 
regulations  is  appnsved  by  the  Director 
of  the  Federal  Roister  as  of  January  3, 
1995.  ' 

Comments  for  ix  elusion  in  the  Rules 
Docket  must  be  m  eived  on  or  before 
February  14, 1995 
ADDRESSES:  Subm  I  comments  in 
triplicate  to  the  Fe  leral  Aviation 
Administration  (F,  LA).  Transport 
Airplane  Directon  te.  ANM-103, 
Attention:  Rules  E  xket  No.  94-NM- 
210-AD.  1601  Lin  1  Avenue  SW., 
Ronton,  Washingti  n  98055-4056. 
FOR  FURTHER  INFOIfllATION  CONTACT: 
Walter  Eierman,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
1 3 1 L,  FAA.  Transport  Airplane 
Directorate,  Los  AJigeles  Aircraft 
CertiRcation  OfBce,  3960  Paramount 
Boulevard,  Lakewi>od,  California  90712; 
telephone  (310)  627-5336;  fax  (310) 
627-5210.  I 

SUPPI^MENTARY  INf ORMATKM:  Recently, 
the  FAA  received  fi  report  of  failure  of 
a  safety  valve  in  tUe  pressurization 
system  on  a  Learj^  Model  31A  airplane. 
Failure  of  the  valv^  resulted  in 
depressurization  of  the  cabin. 
Investigation  revelled  that  the  poppets 
of  certain  outflowisafety  valves  were 
cracked.  These  discrepant  valves, 
including  the  safety  valve  installed  on 
the  incident  airplane,  had  been 
manufactured  sinoe  January  1. 1989. 
Certain  valves  mai  lufactured  since  diat 
date  have  been  foi  nd  to  be  susceptible 
to  cracking  due  to  an  improper  molding 
process.  Cracking  in  the  poppets  of  the 
outflow/safety  valves  in  the 
pressurizatiun  system  can  result  in  an 
open  valve  with  an  effective  flow  area 
of  4.4  square  inch4s:  additionally,  the 
valve  may  close  aid  remain  closed. 
These  conditions,  if  not  corrected,  could 
result  in  rapid  dedompression  of  the 
airplane. 

The  FAA  has  re  iewed  and  approved 
Allied  Signal  Aen  space  Alert  Service 
Bulletins  130406-  21-A4011.  Revision  2. 
dated  September  38, 1994,  and  102850- 
21-A4021,  Revision  2,  dated  Octobers. 
1994.  These  alert  iervice  bulletins 
describe  prooedui^  for  replacement  of 
certain  outflow/stfety  valves  in  the 
pressurization  sy^em  with  serviceable 
valves.  Further,  tqe  alert  service 


bulletins  recommend  that  the  maximum 
altitude  for  operation  of  airplanes  that 
may  be  equipped  with  these  outflow/ 
safety  valves  be  limited  to  41,000  feet  as 
an  interim  measure  imtil  the  affected 
valves  are  replaced. 

Since  an  unsafia  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  products  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  rapid  decompression  of  the 
airplane.  This  AD  requires  a  revision  to 
the  Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  prohibit  flight  above  an 
altitude  of  41,000  feet.  This  AD  also 
provides  for  replacement  of  certain 
outflow/safety  valves  in  the 
pressurization  system  as  optional 
terminating  action  for  the  AFM  revision. 

This  is  considered  to  be  interim 
action.  The  FAA  is  considering  further 
rulemaking  action  to  supersede  this  AD 
to  require  replacement  of  certain 
outflow/safety  valves  within  18  months. 
However,  the  proposed  compliance  time 
for  the  replacement  is  sufficiently  long 
so  that  notice  and  time  for  public 
comment  would  not  be  impracticable. 

Since  a  situation  exists  tnat  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a'final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  v/ill  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
.  suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-210-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
.responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  vwll  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 
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$39.13   [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthmess 
directive: 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  hicorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 


94-26-01  Leariet:  Amendment  39-9097 
Docket  94-NM-210-AD. 
Applicability:  Model  24,  25,  31.  35,  36.  and 
55  series  airplanes,  and  Model  28  and  29 
airplanes;  equipped  with  Allied  Signal 
outflow/safety  valves,  number  130406-1  or 
102850-5;  as  identified  in  Allied  Signal 
Aerospace  Alert  Service  Bulletin  130406-21- 
A4011,  Revision  2,  dated  September  28 
1994;  or  102850-21-A4021,  Revision  2, 
dated  October  6, 1994,  certificated  in  anv 
category.  ' 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rapid  decompression  of  the 
airplane  due  to  cracking  and  subsequent 
failure  of  certain  outflow/safety  valves, 
accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
l*triV^*'PP"*^®*^  Airplane  Flight  Manual 
(AFM)  to  include  the  following.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"Operation  of  the  airplane  at  any  altitude 
above  41,000  feet  is  prohibited." 

(b)  Replacement  of  outflow/safety  valves 
part  numbers  130406-1  and  102850-5,  as  ' 
Identified  in  Allied  Signal  Aerospace  Alert 
Service  Bulletin  1 30406-2 1-A4011,  Revision 
2,  dated  September  28, 1994,  or  102850-21- 
A4021,  Revision  2,  dated  Octobers.  1994  as 
applicable;  with  a  serviceable  part  in 
accordance  with  the  procedures  described  in 
tlie  applicable  alert  service  bulletin; 
constitutes  terminating  action  for  the  AFM 

a'?!'^^".? "  "^"'"^^  by  paragraph  (a)  of  this 
AD.  Following  such  replacement,  that  AFM 
limitation  may  be  removed  from  the  AFM 
(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  outflow/safety  valve 
part  number  130406-1  or  10285O-5.  as 
identified  in  Allied  Signal  Aerospace  Alert 
Service  BulleUn  130406-21-A4011.  Revision 
2,  dated  September  28, 1994,  or  102850-21- 
A4021,  Revision  2,  dated  October  6, 1994  as 
applicable;  on  any  airplane  unless  that  valve 
IS  considered  to  be  serxiceabie  m  accordance 
witli  the  specifications  contained  in  the 
Accomplishment  Instructions  of  the 
applicable  alert  service  bulletin. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  reouests  through 
an  appropriate  FAA  Principal  Operations   ' 
Inspector,  who  may  add  comments  and  then 
send  It  to  the  Manager,  Los  Angeles  AGO 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(e)  Special  flight  pemits  may  be  issued  in 
accordance  with  §§21  197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21  197 
and  21  199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 


(f)  The  replacement  shall  be  done  in 
accordance  with  Allied  Signal  Aerospace 
Alert  Service  Bulletin  130406-21-A4011 
Revision  2.  dated  September  28. 1994  or 
Allied  Signal  Aerospace  Alert  Service' 
Bulletin  102850-21-A4021.  Revision  2 
dated  October  6. 1994;  as  applicable.  This 
incorporation  by  reference  was  approved  bv 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  l  GFR 
part  51  Gopies  may  be  obtained  from  Allied 
M^al.  Inc.,  Controls  &  Accessories,  nioo  N 
Oracle  Road.  Tucson.  Arizona  85737-9588- 
telephone  (602)  469-1000.  Gopies  may  be  ' 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Und  Avenue.  SW..  Ronton. 
W3shington;  or  at  the  FAA.  Transport 
Airplane  Directorate.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Ukewood.  California;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700,  Washington. 

(g)  This  amendment  becomes  effective  on 
lanuary  3. 1995. 

Issued  in  Renton,  Washington,  on 
December  9, 1994. 
DarreU  M.  Pedereon. 
Acting  Manager.  Transport  Airplane 
Dtrectomte.  Aircraft  CertificaUon  Service 
IFR  Doc.  94-30801  Filed  12-15-94;  8:45  am) 
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Federal  Highway  Administration 
23  CFR  Part  172 
FHWA  Docket  No.  92-^ 
RIN  212S-AD03 

Administration  of  Engineering  and 
Design  Related  Services  Contracts; 
Private  Sector  Involvement  Program 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  document  amends  the 
current  regulation  on  the  administration 
of  engineering  and  design  services 
contracts  in  order  to  establish  a  private 
sector  involvement  program,  in 
accordance  with  section  1060  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  of  1991  (Pub.  L. 
102-240).  The  objective  of  the  private 
sector  involvement  program  is  to 
encourage  State  highway  agencies 
(SHA's),  when  using  Federal-aid 
highway  funds  under  the  grant-in-aid 
process,  to  increase  their  use  of 
contracts  with  private  sector  consulting 
firms  for  engineering  and  design-related 
services  when  it  would  be  cost-effective 
to  do  so.  Upon  appropriation  of  funds 
to  be  allocated  and  solicitation  of 
applications,  each  SHA  may  submit  a 
request  for  funding  under  the  new 
private  sector  involvement  program 
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together  with  required  documentation, 
as  specified  in  this  final  rule. 
EFFECTIVE  DATE:  January  17, 1995. 
FOR  FURTHER  WTOmiATIOM  OONTACT: 
Donald  J.  Matttila,  Office  of 
Engineering,  202-366-4637,  or  Wilbeit 
Baccus,  (HCC-32),  Office  of  the  Qiief 
Counsel.  202-366-1396.  Federal 
Highway  Administration.  400  Seventh 
Street.  SW.,  Washington.  D.C  20590. 
Office  hours  are  fiom  7:45  a.m.  to  4:15 
p.m.,  e.t..  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  MFORMATKM:  The 

FHWA  published  a  notice  of  proposed 
rulemaking  (NPRM)  in  which  the 
FHWA  requested  conmients  on  its 
proposal  to  add  a  new  subpart,  subpart 
B.  to  23  CFR  part  172.  Administration 
of  Engineering  and  Design  Related 
Services  Contracts,  on  November  12, 
1992  (§7  FR  53631).  Subpart  B  describes 
the  procedures  and  criteria  that  the 
FHWA  would  use  to  evaluate 
applications  bom  States  for  the 
purposes  of  selecting  States  to  receive 
funds  under  the  private  sector 
involvement  program. 

Part  172  describes  the  acceptable 
procurement  methods  contracting 
agencies  are  permitted  to  use  when 
acquiring  engineering  and  design 
services  using  Federal-aid  highway 
funds.  Subpart  A  retains  the  existing 
procurement  methods  with  a  technical 
correction  and  an  addition  to  the 
Definition  section.  Subpart  B  has  been 
added  to  establish  the  private  sector 
involvement  program  and  the 
procedures  to  be  used  to  implement  the 
provisions  of  section  1060  of  the  ISTEA. 

Section  1060  authorizes  $5  million 
per  year  for  this  program  to  fund 
engineering  and  design  services 
contracts  for  program  management, 
construction  management,  feasibility 
studies,  preliminary  engineering,  design 
engineering,  surveying,  mapping,  or 
architecttiral  related  services  as 
described  in  23  U.S.C.  112(b).  The 
authorized  funds  are  to  be  appropriated 
for  this  program  through  fiscal  year 
1997.  Fimds  for  the  program  were  not 
appropriated  by  the  Congress  for  fiscal 
years  1992  through  1995.  Funds 
appropriated  are  to  remain  available  for 
use  until  expended.  The  FHWA  will 
allocate  these  funds  annually,  after  the 
funds  are  appropriated,  to  at  least  three 
States  which  the  FHWA  determines 
have  implemented  the  most  efiective 
programs  for  increasing  the  percentage 
of  funds  they  have  expended  for 
contracting  with  private  sector 
consulting  firms  for  engineering  and 
design  services  to  carry  out  Federal-aid 
highway  projects.  These  private 
consulting  firms  include  small  business 


firms  and  small  business  firms  owned 
and  controlled  by  Socially  and 
economically  disadvantaged  individuals 
as  defined  in  49  CAR  part  23. 

The  program  established  in  subpart  B 
of  part  172  sets  forvi  the  procedures  and 
criteria  used  in  soliciting  applications 
from  States  and  in  evaluating  the  States' 
engineering  and  dasign  programs  for 
purposes  of  allocaong  funds  under  the 
private  sector  involvement  program. 

Funds  received  l^y  a  State  under  this 
program  shall  be  ufeed  only  for  awarding 
contracts  for  engineering  and  design 
services  in  accordjace  with  the 
provisions  of  subp^  A  of  23  CFR  part 
172  and  on  project$  and  activities  for 
which  Federal-aid  lighway  funds  may 
be  obligated  under  title  23,  United 
States  Code. 

These  amendme  its  will  implement 
the  new  private  set  :tor  involvement 
program  while  retj  ining  all  the  needed 
requirements  of  23;  U.S.C.  112(b).  This 
rule  describes  the  various  steps  the 
FHWA  will  use  to  evaluate,  select,  and 
annually  allocate  ftinds  to  not  less  than 
three  SHA's  under  the  private  sector 
involvement  progi^. 

General  Comment^ 

The  FHWA  received  comments  from 
fifteen  State  highway  agencies,  six 
professional  organizations,  and  seven 
private  sector  firms.  General  comments 
were  provided  by  Eve  State  highway 
agencies,  six  profe  clonal  organizations, 
and  seven  private  lector  firms  in 
support  of  the  pri\  ate  sector 
involvement  progi  im  as  proposed  in  the 
NPRM. 

The  five  State  highway  agencies 
supported  the  adcptional  funds  to  be 
provided  under  thb  program.  Each 
indicated  that  the  additional  $5  million 
per  fiscal  year  to  be  allocated  to  at  least 
three  States  would  be  an  incentive  for 
a  State  to  considen  applying  for  an 
allocation.  Also,  taese  States  noted  that 
contracting  for  en;  ineering  and  design 
services  was  in  tn  osition  and  use  of 
consultants  was  e:  panding  to  handle 
workload  peaks. 

Five  of  tne  SHA  s,  three  professional 
organizations,  anc  four  private  sector 
firms  offered  comiients  and  suggestions 
regarding  the  cons  ideration  of  cost 
effectiveness  in  cc  ntracting  for 
engineering  and  d  »sign  services  and  in 
the  selection  of  Sfa  ites  to  receive 
allocations  under  he  private  sector 
involvement  prog  am.  One  State  asked 
that  cost  efiiectivei  less  be  defined,  two 
other  States  asked  for  an  indication  of 
the  meaning  of  co  t  effiectiveness,  and 
two  other  States  si  iggested  that  the  cost 
effectiveness  of  States'  use  of  private 
sector  firms  be  considered  in  selecting 
States  to  receive  a  locations  under  the 


UMI 


program.  Other  commenters  ofiered 
observations,  opinions,  and  information 
generally  supporting  the  use  of  private 
sector  firms  for  engineering  and  design 
services  as  productive  and  effective 
means  to  provide  service. 

Numerous  factors  are  considered  in  a 
State's  decision  to  use  consultants  for 
engineering  and  design  services  and  all 
relate  to  cost  effectiveness 
considerations.  Factors  such  as  quality 
of  work,  timeliness,  nature  of 
engineering  services  needed,  complexity 
of  the  undertaking,  available  expertise 
and  resources,  and  current  and  long 
term  program  requirements  are  all 
relative  cost  considerations  which  may 
apply  in  deciding  whether  States  choose 
to  contract  for  engineering  and  design 
services  with  private  sector  firms.  Use  of 
these  factors  in  decisionmaking  varies 
from  State  to  State.  The  intent  of 
Congress  in  authorizing  the  program 
was  to  encourage  the  use  of  consultants 
when  the  SHA's  find  it  to  be  cost 
effective.  The  Congress  did  not  intend 
that  the  FHWA  specifically  apply  cost- 
effectiveness  as  a  criterion  in  selecting 
SHA's  to  receive  an  allocation  of  funds 
under  the  private  sector  program. 
Therefore,  the  FHWA  has  not  included 
cost-effectiveness  as  a  criterion  in 
considering  applications  and  will  leave 
the  determination  of  cost-effectiveness 
of  using  cohsultants  in  a  particular  State 
to  the  SHA. 

Section-bjT'Section  Anal3rsi8 

Section  172.3    Definitions 

This  section  amends  the  definition  of 
engineering  and  design  services  to 
reflect  the  wording  used  in  23  U.S.C. 
112(b)(2)(A)  and  adds  a  definition  of 
private  sector  engineering  and  design 
firms. 

One  professional  organization 
requested  that  the  definition  of 
engineering  and  design  services  be 
modified  to  cite  the  statutory  definition 
of  "architectural  and  engineering 
services"  in  40  U.S.C.  541,  as  amended. 
Two  State  highway  agencies  requested 
that  the  definition  specifically  include 
"environmental  studies"  and 
"construction  engineering."  These 
requests  were  not  adopted  in  the  final 
regulation  as  the  modifications  were  not 
considered  warranted  or  necessary.  The 
FHWA  has  retained  the  revised 
definition  of  engineering  and  design 
services  as  proposed  in  the  NPRM:  this 
definition  includes  the  contracted 
services  as  specified  in  23  U.S.C. 
112(b)(2)(A),  and  environmental  studies 
and  construction  engineering  would  be 
permitted  under  this  definition.  The 
definition  is  intentionally  broad  and  is 
not  intended  to  list  every  specific 


assignment  for  which  States  may  choose 
to  contract  with  private  sector  firms  for 
engineering  and  design  services. 

A  technical  correction  is  made  to  the 
definition  to  replace  the  word  'and" 
with  the  word  "or"  before  the  phrase 
architectural  related  services"  so  that 
the  definition  reads  the  same  as  23 
U.S.C  112(b)(2)(A). 
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Section  172.21    Purpose  and 
Applicability 

This  section  defines  the  purpose  and 
applicability  of  subpart  B.  which 
implements  the  private  sector 
involvement  program  and  is  applicable 
to  all  States  using  Federal-aid  highwav 
funds.  •' 

One  professional  oiganization 
suggested  that  this  section  be  expanded 
to  include  a  policy  statement  consistent 
wiUi  the  policy  In  OMB  Circular  A-76 
and  Section  306  of  the  Federal-aid 
Highway  Act  of  1958  (Pub.  L  85-381  72 
Stat.  89)  to  require  States  to  utilize  the 
pnvate  sector  for  services  such  as 
surveying  and^photogrammetric 
mapping  services,  whenever  practicable 
The  proposed  change  is  not  necessary 
and  FHWA  did  not  include  the 
suggested  policy  statement  because  the 
intent  of  the  private  sector  program  is  to 
encourage  States  to  use  private  sector 
firms  for  engineering  and  design 
services  which  by  definition  include 
mapping  and  surveying  services. 

In  a  second  comment,  relating  to 
paragraph  (b)  of  §  172.21.  the  same 
professional  organization  suggested 
revising  the  applicability  of  the  rule  to 
include  "all  engineering  and  design 
services  contracts  financed  with 
Federal-aid  highway  hinds  or  other  non- 
Federal  resources."  We  agree.  For 
purposes  of  soliciting  applicants  and 
selecting  States  to  receive  allocations. 
Uie  rule  described  in  §  172.23  aIlo%vs 
applicants  to  supplement  the 
information  on  the  extent  consultant 
services  have  been  used  on  Federal-aid 
highway  projects  with  the  same 
information  on  non-federally  hinded 
consultant  contracted  services  on 
projects  ultimately  to  be  built  wiUi 
Federal-aid  highway  hinds.  Section 
172.23  is  retained  as  shown  in  the 
proposed  rule  since  the  mandate  of  the 
program  in  the  legislation  is  to 
encourage  contracting  wiUi  private  firms 

m  carrying  out  FederaUid  hiehwav 
projects."  ' 

Section  172.23  Evaluation  and  Selection 

This  section  outlines  the  procedures 
and  criteria  that  would  be  used  in  the 
evaluation  of  State  engineering  and 
design  pragrams  for  the  purpose  of 
allocating  funds  under  the  new  private 
sector  involvement  piognun. 


Comments  on  the  procedures  and 
criteria  to  be  used  in  the  annual 
evaluation  and  selection  of  not  less  than 
three  States  to  receive  allocations  under 
tiie  pnvate  sector  involvement  program 
were  received  from  five  State  highway 
agencies,  two  professional 
Qiganizations.  and  seven  private  sector 
firms.  One  professional  organization 
referenced  a  study  in  Uie  "Professional 
Services  Management  Journal"  which 
indicates  that  the  "percent  of 
engineering  conti^cted  out"  was  the 
only  variable  tiiat  correlated  with  the 
effectiveness  of  a  State's  program  of 
using  consultants.  Three  States 
suggested  that  improvements  resulting 
from  new.  ambitious,  non-traditional, 
and  innovative  practices  which 
increased  the  use  of  consultant 
programs  should  be  given  weight  in  the 
selection  process.  Two  States  suggested 
that  the  size  of  a  State's  highway 
program  should  be  considered  in  the 
evaluation  of  appUcations.  Another 
State  suggested  that  a  State's  past 
commitments  to  increasing  the  use  of 
consultants  should  be  considered.  Most 
States  supported  tiie  inclusion  of  State 
and  local  agency  fimding  information  to 
give  a  hill  picture  of  the  use  of 
consultants  in  all  States.  One 
professional  organization  suggested  that 
several  evaluation  factors,  such  as 
quality,  cost  effectiveness,  liability,  and 
consultant  selection  process,  be 
considered  rather  than  tiie  percentage  of 
work  contracted  out  to  consultants. 

We  have  concluded  that  the  intent  of 
the  program  is  to  encourage  die  use  of 
private  sector  firms.  The  FHWA 
recognizes  that  most  States  have  not 
established  a  specific  formal  program  to 
encourage  the  use  of  consultants,  but 
may  nevertheless  have  been  effective  in 
obtaining  increased  use  of  private  sector 
firms.  Recognizing  the  different 
decisionmaking  processes  used  by 
SHA's,  the  evaluation  process  adopted 
for  the  private  sector  program  will  use 
as  its  primary  basis  of  measurement,  in 
determining  which  States  have  the  most 
efliective  program  for  increasing  the 
percentage  of  ftinds  expended  for 
contracting  with  private  firms,  the 
results  of  a  comparison  of  all  States' 
programs  for  the  preceding  year  and  the 
year-to-year  results  of  each  State's 
program  for  the  preceding  five  years. 
The  evaluation  will  focus  on  results 
rather  than  an  evaluation  of  individual 
programs  or  processes.  A  State  process 
or  program  tiiat  encourages  die  use  of 
private  sector  firms  would  be  consistent 
with  the  intent  of  this  program- 
however,  the  FHWA  is  not  in  a' position 
to  objectively  evaluate  and  compare 
different  State  approaches.  Instead,  the 


FHWA  agrees  with  the  suggestion  that 
tiie  evaluation  process  be  confined  to 
verifiable  measures  consistent  wiUi  the 
intent  of  the  program.  The  procedures 
will  pnmarily  consider  Uie  relative  size 
of  the  State's  highway  program  and  the 
extent  to  which  the  State  has  contracted 
tor  pnvate  sector  services  in  the 
preceding  year  and  in  tiie  preceding  five 
years,  but  will  also  consider  any 
information  which  describes  State 
efforts  to  encourage  tiie  use  of  private 
sector  firms. 

Section  172.25  Funding 

This  section  provides  tiiat  the  hinds 
received  by  a  State  may  only  be  used  for 
awarding  contracts  for  engineering  and 
design  services  to  carry  out  projects  and 
activities  eligible  for  Federal-aid 
funding  and  the  Federal  share  shall  be 
the  same  as  the  Federal-aid  share 
applicable  to  tiie  type  of  work  or  project 
being  developed  or  the  system  on  which 
the  project  is  located. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has-determined  that  this 
IS  not  a  significant  regulatory  action 
within  tile  meaning  of  Executive  Order 
12866  or  a  significant  regulation  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation. 
This  regulation  implements  section 
1060  of  tiie  ISTEA  which  expressly 
requires  tiie  FHWA  to  issue  regulations 
to  cany  out  the  private  sector 
involvement  program.  The  program 
enables  State  highway  agencies  to  apply 
for  Federal-aid  highway  hinds  which 
may  only  be  used  to  contiact  for 
engineering  and  design  services  with 
tiie  private  sector.  When  hinds  are 
appropriated,  the  $5  million  authorized 
for  the  program  will  be  made  available 
to  at  least  three  States. 

Regulatory  Flexibility  Act 

In  compliance  witii  tiie  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  die 
FHWA  has  evaluated  the  effects  of  tiiis 
rule  on  small  entities.  This  rule  sets 
forth  tiie  criteria  under  which  the 
FHWA  would  select  three  or  more 
States  to  receive  grants  for  engineering 
and  design  services.  States,  however,  are 
not  included  witiiin  tiie  definition  of 
"small  entity"  set  forth  in  5  U.S.C. 
601(6).  Therefore,  the  FHWA  hereby 
certifies  tiiat  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantia!  number  of  small  entities. 


Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufUcient 
federalism  implications  to  warrant  the 
preparation  of  a  separate  federalism 
assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Cfrder  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C  3501- 
3520. 

National  Environmental  Policy  Act 

The  FHWA  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subiects  in  23  CFR  Part  172 

Government  procurement,  Grant 
programs — transportation,  Highways 
and  roads. 

Issued  on:  December  7, 1994. 
Rodney  E.  Slater, 

Federal  Highway  Administrator 

For  the  reasons  set  out  above,  23  CFR 
part  172,  is  amended  as  set  forth  below. 

PART  172— ADMINISTRATION  OF 
ENGINEERING  AND  DESIGN  RELATED 
SERVICES  CONTRACTS 

1.  The  authority  citation  for  part  172 
IS  revised  to  read  as  follows:' 

Authority:  23  U.S.C.  112(b).  114(a).  302, 
315,  and  402:  49  CFR  1.48(b)  and  18;  48  CFR 
12  and  31;  41  U.S.C  253  and  259:  and  sec. 


1060.  Pub.  L  ltf2-240, 195  StaL  1914. 2003 
(1991).  I 

2.  Section  1^2.3  is  amended  by 
adding  introductory  text  to  the  section, 
removing  the  paragraph  designations  for 
all  the  definit  ons,  placing  the 
definitions  in  alphabetical  order, 
revising  the  d  sfinition  for  "engineering 
and  design  se  vices",  and  adding  the 
definition  for  "private  sector 
engineering  a  id  design  firms",  as 
follows: 

§172.3    Definllons 

As  used  in  his  part: 

*  •        •        •        • 

Engineen'nj  and  design  services. 
Program  management,  construction 
management,  feasibility  studies, 
preliminary  eiigineering.  design, 
engineering,  Purveying,  mapping,  or 
architectural  related  services. 
I  ,  *        * 

Private  seaor  engineering  and  design 
firms.  Any  innividual  or  private  firm 
(including  si4all  business  concerns  and 
small  businesses  owned  and  controlled 
by  socially  ai  d  economically 
disadvantage  1  individuals  as  defined  in 
49  CFR  part ',  3)  contracting  with  a  State 
to  provide  en  ;ineering  and  design 
services. 

*  •       •        •        * 

3.  Part  172lis  amended  by  designating 
§§  172.1  through  172.15  as  Subpart  A— 
Procurement  Procedures. 

Subpart  B—IAdded] 

4.  Part  172lis  amended  by  adding 
subpart  B  to  t«ad  as  follows: 

Sut>part  B— Pfivate  Sector  Involvement 
Program 

Sec. 

172.21 

172.23 


Purp<  se  and  applicability. 
Evalu  ation  and  selection. 


172.25    Fund  ng. 

f  172.21    Pur  Mse  and  appllcability.- 

(a)  The  pu  pose  of  this  subpart  is  to 
implement  a  program  to  encourage 
States  to  contract  for  engineering  and 
design  services  with  the  private  sector 
whenever  su  ch  contracts  would  be  cost 
effective. 

(b)  This  SI  bpart  applies  to  all 
engineering  md  design  services 
contracts  fin  inced  with  Federal-aid 
highway  fun  ds. 

§  172.23    Ev(  luation  and  selection. 

(a)  When  I  unds  are  appropriated  for 
this  progranj.  the  FHWA  will  invite 
States  to  submit  applications  to 
participate  in  the  program.  The  FHWA 
will  use  the  epplications  to  make  the 
program  allocations  under  the  program. 

(b)  The  FdWA  will  make  a 
comparison  of  the  applicants  based  on 


the  amount  of  Faderal'-aid  highway 
funds  each  State  has  expended  on 
contracts  for  engineering  and  design 
services.  In  assessing  the  amount  of 
funds  a  State  spent  in  procuring 
engineering  and  design  services,  the 
FHWA  will  also  consider  the  amounts 
expended  by  States  on  100  percent 
State-funded  engineering  and  design 
services  contracts  involving  projects  to 
be  constructed  with  Federal-aid 
highway  funds  to  the  extent  the  State 
provides  such  information  with  its 
application. 

(c)  The  FHWA  will  select  not  less 
than  three  States  each  fiscal  year  to 
receive  funds  under  this  program. 

(1)  Selection  of  the  States  to  receive 
funding  under  this  program  will  be 
made  by  determining  which  States  w^re 
the  most  effiective  in  increasing  the 
percentage  of  funds  expended  on 
engineering  and  4asign  services 
contracts  in  the  year  preceding  the  fiscal 
year  in  which  funds  are  to  be  allocated. 
In  the  selection  process,  the  FHWA  will 
evaluate  each  State's  program  of 
contracting  for  engineering  and  design 
services.  The  evaluation  will  primarily 
consider  such  information  as  the 
amount  and  percentage  of  Federal-aid 
highway  funds  and  State  funds 
expended  on  engineering  and  design 
services  contracts,  the  number  of 
contracts  awarded  for  such  services,  the 
relative  size  of  the  State's  Federal-aid 
highway  program  and  the  increases  in 
use  of  private  sector  firms  during  the 
preceding  year  and  the  preceding  five 
years. 

(2)  Upon  the  FHWA's  request  for 
applications,  each  State  interested  in 
being  considered  should  submit  its 
application  through  its  appropriate 
FHWA  Division  Office.  The  application 
may  be  in  letter  form  and  should 
include  current  information  on  the 
extent  of  the  State's  use  of  consultants 
for  engineering  and  design  on  Federal- 
aid  highway  projects.  In  addition,  the 
State  may  provide  data  on  the  amount 
of  100  percent  State-funded  engineering 
and  design  services  contracts  involving 
projects  to  be  built  with  Federal-aid 
highway  funds  and  any  other 
information  demonstrating  the  State's 
effectiveness  in  increasing  the 
percentage  of  funds  expended  on 
engineering  and  design  services 
contracts  in  the  past  five  years. 

f  172.25    Funding. 

(a)  Funds  received  by  a  State  under 
this  program  may  only  be  used  for 
awarding  engineering  and  design 
services  contracts  with  the  private 
sector.  These  contracts  shall  carry  out 
services  and  activities  eligible  for 


F^W  lU^,  /  VQ.   59.  No.  ^41  /  Friday.  Decn.be,  16.  1994  /  R-l^  ,nH  .^.., 


Federal-aid  funding  under  title  23, 
United  States  Code. 

(b)  The  Federal  share  of  any  project 
obligated  with  funds  allocated  under 
this  program  shall  be  the  same  as  the 
Federal  share  applicable  to  the  type  of 
work  or  project  being  developed  or  the 
system  on  which  the  project  is  located. 
Funds  allocated  under  this  program 
shall  remain  available  until  expended 

(c)  Funds  will  be  allocated  to  the 
States  each  fiscal  year  from  1995 
through  1997  to  the  extent  funds  are' 
appropriated. 

(FR  Doc.  94-30964  Filed  12-15-94;  8:45  am] 
BILLmO  COOC  4t1»-22-P 


64849 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26CFR  Parti 

[TD8S66] 

RIN1545^N82 

General  Asset  Accounts  Under  the 
Accelerated  Cost  Recovery  System: 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS) 
Treasury. 

ACTION;  Correction  to  final  regulations. 

SURIMARV:  This  document  contains 
corrections  to  the  final  regulations  (TD 
8566)  which  were  published  in  the 
Federal  Register  for  Tuesday,  October 
11, 1994  (59  FR  51369).  The  final 
regulations  relate  to  the  election  to 
maintain  general  asset  accoimts  for 
depreciable  assets. 
EFFECTIVE  DATE:  October  11, 1994. 
FOR  FURTHER  INRNWATKM  CONTACT: 
Kathleen  Reed.  (202)  622-3110  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
section  168  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  TD  8566  contains 
typographical  errors  which  are  in  need 
of  correction. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  which  is  the  subject  of 
FR  Doc.  94-24949,  is  corrected  as 
follows: 

1.  On  page  51370,  column  2,  in  the 
preamble,  following  the  paragraph 
heading  "Assets  that  Generate  Foreign 


Source  Income.",  first  paragraph,  line  3 
the  language  "§  1.861l-9T(g)(3)"  is 
corrected  to  read  "§  1.861-9T(g)(3)". 

f1.168(iH    [Corrected] 

2.  On  page  51375,  §  l.l68(i)-i. 
paragraph  (f)(2)(ii),  in  the  firet  formula 
on  the  page,  column  3,  lines  2  and  3  of 
the  formula,  the  language  "cated  and 
Apportioned  to  Foreign  Source  Income 
Total  Allowed  Depreciation  De-"  is 
corrected  to  read  "cated  and 
Apportioned  to  Foreign  Source  hicome/ 
Total  Allowed  Depreciation  De-". 

3.  On  page  51375,  §  1.168(i)-l. 
paragraph  (f)(3),  in  the  second  formula 
on  the  page,  column  2,  line  1  of  the 
formula,  the  word  "Forign"  is  corrected 
to  read  "Foreign". 

4.  On  page  51375,  §  l.l68(i)-l. 
paragraph  (f)(3).  in  the  second  formula 
on  the  page,  column  3,  line  3  of  the 
formula,  the  language  "egoty  Total 
Allowed  Depreciation  Deduc-"  is 
corrected  to  read  "egory  Total/ Allowed 
Depreciation  Deduc-". 
Cynthia  E.  Grigsby, 

Chief.  RegulaUons  Unit,  Assistant  Chief 
Counsel  (Corporate). 

(FR  Doc.  94-30547  Filed  12-15-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  250 
RIN  101(MkB21 

on  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf;  Training 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION;  Technical  amendments. 


SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  transferring  its 
management  of  the  day-to-day 
operations  of  the  lessee  training 
program  (LTP)  from  MMS  Headquarters 
to  Its  regional  offices.  Therefore,  MMS 
IS  amending  its  regulations  on  oil  and 
gas  and  sulphur  operations  in  the  Outer 
Continental  Shelf  to  reflect  that  change 
Management  of  the  LTP  in  the  regional 
offices  will  improve  customer  service  by 
placing  MMS  employees  involved  with 
approving  the  schools'  and 
organizations'  traimng  programs  and 
implementation  plans  and  conducting 
onsite  evaluations  and  audits  in  close 
proximity  to  the  schools. 
EFFECTIVE  DATE:  January  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Levine,  Chief,  Liformation  and 
Training  Branch:  Mineral  Management 


Service;  Mail  Stop  4800;  381  Elden 
Street;  Hemdon,  Virginia  22070-4817 
telephone  (703)  787-i033/Fax  (703) 
787-1575. 

S0PP«^«NTARY  INFORMATION:  The  MMS 
IS  responsible  for  operations  in  the 
Outer  Continental  Shelf  (OCS).  An 
important  factor  in  ensuring  that  OCS 
oil  and  gas  operations  are  carried  out  in 
a  manner  which  emphasizes  the  safety 
of  operations  and  minimizes  the  risk  of 
environmental  damage  is  the  lessees' 
employment  of  highly  qualified  and 
trained  personnel  to  perform  such 
operations.  To  ensure  that  key  operating 
personnel  of  lessees  and  contractors  are 
properly  trained  in  well-control  and 
production  safety  systems.  MMS  has 
developed  and  implemented  training 
regulations  since  the  late  1970's. 
hiitially,  training  was  required  for  key 
personnel  in  drilling  well-control  and 
production  safety  devices,  hi  the  late 
1980's,  MMS  proposed  new  trauiing  for 
well-completion,  well-workbver.  and 
well-servicing  operations  and  revised 
regulations  for  drilling  and  production 
safety  systems.  TTiese  training 
regulations— 30  CFR  250.210,  30  CFR 
250.211, "30  CFR  250.212,  30  CFR 
250.213.  30  CFR  250.214.  and  30  CFR 
•    l^u  ^  ^  ^"Subpart  O— Training,  became 
niUy  effective  on  February  25, 1993. 

Since  the  late  seventies,  MMS 
Headquarters  personnel  have  been 
responsible  for  the  day-to-day  operation 
of  the  training  program,  including  the 
review  of  training  programs  and 
implementation  plans,  and  conducting 
of  onsite  evaluations  and  audits. 
Beginning  with  the  effective  date  of 
these  technical  amendments.  MMS 
regional  offices  will  manage  these  day- 
to-day  operations  of  the  LTP. 
Headquarters  will  remain  responsible 
for  program  oversight  and  coordination. 

Decentralization  of  the  LTP  to  the 
regional  offices  is  being  performed  to 
decrease  the  project  management  costs 
associated  with  implementing  this 
program  and  to  provide  MMS's 
customers  with  more  timely  service. 

Dated.  November  16, 1994. 
Nancy  K.  Hayes, 

AcUng  Assistant  Secretary.  Land  and 
Minerals  Management. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  250  is  amended 
as  follows: 

PART  250-OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authorily:  Sec.  204.  Pub.  L  95-372. 92 
Stat.  629  J43  U.S.C  1334). 
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ff  250.211, 250.212, 250.213,  and  250.214 
[Amended] 

2.  For  each  section  indicated  in  the 
left  column,  remove  the  words  indicated 
in  the  middle  column,  from  wherever 
they  appear  in  the  section,  and  add  the 
words  indicated  in  the  right  column: 


Section(s) 

Remove 

Add 

250.211  .- 

■ftie  Chief.  In- 

MMS 

spection  and 

Enforcement 

Division. 

2502U  ...„ 

TTie  Chief.  In- 
spection and 
Enforcement 
Division;  Min- 
erals Manage- 
ment Service; 
Mail  Stop 
4800:381 
EWen  Street, 
Hemdon,  Vir- 
ginia 22070- 
4817. 

MMS 

250.211.250.212 

The  Chief,  Off- 
shore Inspec- 
tion and  En- 
forcenrtenl  Di- 
vision, at  the 
address 
showm  in  para- 
graph (a)(2)  of 
this  section. 

IMIVfw 

250.213, 250.214 

The  Chief,  Off- 
shore Inspec- 
tion and  En- 
forcement Di- 
visioa 

MMS 

1250.211    [Amended) 

3.  bi  §  250.211(d),  in  the  first 
sentence,  remove  the  words 
"certifciation",  "implementaiton",  and 
"paragaph"  and  add,  in  their  place, 
"certification",  "implementation",  and 
"paragraph". 

§250.214    [AnMnded] 

In  §  250.214(c)(1).  in  the  first 
sentence,  remove  the  word  "pass"  and 
add,  in  its  place,  "passed". 

JFR  Doc.  94-30844  Filed  12-15-94;  8:45  am) 
MUNO  coot  4310-MM) 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33CFRPart 

[CQD11 

RIN2115-AE' 

Special  Locai  Regulations;  Citizen  Cup 
Defender  Seiiction  Series  and  Louis 
Vuitton  Cup  dhallenger  Selection 
Series;  San  Diego  Bay  and  Mission 
Bay.CA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule  with 
request  for  comments. 

SUMMARY:  Tenporary  special  local 
regulations  are  being  adopted  for  those 
portions  of  the  hitemational  America's 
Cup  Class  (IA|:C)  Citizen  Cup  Defender 
Selection  Series  and  the  Louis  Vuitton 
Cup  Challenger  Selection  Series  that  are 
being  conduced  in  the  waters  of  the 
Pacific  Ocean  adjacent  to  San  Diego  Bay 
and  Mission  Bay  on  the  following  dates: 
January  12, 1^5  through  January  22, 
1995;  Januaryj29, 1995  through 
February  11.  M95;  February  14, 1995 
through  Febniary  27. 1995;  and  March 
2, 1995  through  March  12. 1995, 
inclusive.  Th^se  regulations  are 
necessary  to  pirovide  for  the  safety  of 
life,  property,  and  navigation  on  the 
navigable  wat  ;rs  of  the  United  States 
during  the  set  eduled  events. 
DATES:  These  regulations  become 
effective  at  10  a.m.  PST  on  January  12, 
1995  and  tern  inate  at  7  p.m.  PST  on 
March  12, 1995  unless  canceled  earlier 
by  the  District  Commander.  Comments 
must  be  received  by  January  11, 1995. 
ADDflESSES:  Cpmments  may  be  mailed  to 
Lieutenant  Cap  Lewis,  USCG  America's 
Cup  Patrol.  Nival  Training  Center, 
Building  SOZ.jSan  Diego.  California 
92133-5000.  ^ttn:  CGDl  1-94-009  or 
may  be  deliveied  to  the  same  address 
between  8  a.n).  and  3  p.m..  Monday 
through  Frid^,  except  federal  holidays. 

The  Eleven|h  Coast  Guard  District 
Commander  laaintains  the  public 
docket  for  thii  rulemaking.  Comments 
will  become  dart  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
the  Eleventh  Coast  Guard  District  Office. 
Operations  Division.  501  West  Ocean 
Boulevard.  Si^te  6200.  Long  Beach, 
California  90(  22-5399. 


FOR  FURTHER 
Lieutenant 
Patrol,  telephi 
2920. 


I IFORMATION  CONTACT: 
Ca  in  Lewis,  America's  Cup 
( me  number  (619)  557- 


wthi 
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supplementa4y 
accordance 
of  proposed 
published  forjthis 


INFORMATION:  In 
5  U.S.C  553,  a  notice 
rulemaking  was  not 

regulation  and  it  is 


being  made  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  a  notice  of  proposed 
rulemaking  and  delaying  the  effective 
date  of  this  regulation  would  be 
contrary  to  the  public  interest  since  the 
event  is  expected  to  result  in  a  high 
concentration  of  spectator  and 
participant  vessels,  and  the  actual 
stipulations  of  the  special  local 
regulations  were  not  finalized  in  time 
for  publication  more  than  30  days  prior 
to  the  start  of  the  event. 

Although  this  regulation  is  published 
as  a  final  rule  without  prior  notice,  an 
opportunity  for  public  comment  is 
nevertheless  desirable  to  ensure  the 
regulation  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  ADDRESSES  in  this  preamble. 
Those  providing  comments  should 
identify  the  dodcet  number  (CGDl  1-94- 
009)  for  the  regulation  and  also  include 
their  name,  address  and  reason(s)  for 
each  comment  presented.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

Based  upon  me  comments  received, 
the  scope  of  the  regulation  may  be 
changed. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are-Lieutenant 
Cam  Lewis.  Project  Officer  for  the  Patrol 
Commander,  and  Lieutenant 
Commander  Craig  Juckniess.  Project 
Attorney,  Eleventh  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulation 

The  event  prompting  a  need  for  these 
Special  Local  Regulations  is  the 
International  America's  Cup  Class 
(lACC)  Citizen  Cup  Defender  Selection 
Series  and  the  Louis  Vuitton  Cup 
Challenger  Selection  Series  which  will 
be  conducted  in  the  San  Diego  area  on 
several  series  of  dates  during  the  period 
January  throu^  mid-March  1995.  In 
addition,  races  in  the  Citizen  Cup 
Defender  Semi-Final  and  Final  Series, 
the  Louis  Vuitton  Cup  Challenger  Semi- 
Final  and  Final  Series,  and  the 
America's  Cup  Match  Races  will  be  held 
on  several  series  of  dates  during  the 
period  mid-March  through  May  1995. 
Special  Local  Regulations  establi^ing  ' 
measures  promoting  the  safety  of  these 
races  are  the  subject  of  separate 
rulemaking  (CGDll-94-010);  as  these 
regulations  contain  diffisrent  vessel 
operating  restrictions,  publishing  a 
separate  set  of  regulations  for  the  latter 
period  will  help  reduce  confiision  to  the 
public. 
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These  regulations  are  intended  to 
promote  safe  navigaUon  on  the  waters  of 
San  Diego  Bay.  Mission  Bay  and  the 
L\CC  race  venue  during  the  CiUzen  Cup 
and  Louis  Vuitton  Cup  by  controlling 
the  traffic  entering,  exiting,  and 
traveling  within  these  waters.  The 
anticipated  concentration  of  spectator 
Mid  participant  vessels  associated  with 
these  races  poses  a  safety  concern, 
which  is  addressed  in  these  special 
local  regulations. 

Within  the  geographic  area  of 
applicability  of  these  special  local 
regulations,  speed  limits  and  operating 
requirements  have  been  established  for 
orderly  passage  to  and  fixim  San  Diego 
Bay  and  the  race  venue. 

Speed  limits  and  operating 
requirements  are  also  established  for 
other  vessel  traffic  operaUng  within  the 
regulated  areas  during  times  when  most 
LACC  and  spectator  vessels  are  expected 
to  transit  the  harbors. 

On  each  specified  race  date,  these 
regulations  will  be  in  effect  in  San  Diego 
Bay  and  Mission  Bay  during  two 
periods:  between  the  hours  of  10  a.m. 
and  12  noon;  and  again  in  the  afternoon 
lor  a  two-hour  period  which  will  fall 
between  2:30  p.m.  and  7  p.m.  Selection 
ot  the  afternoon  regulatory  period  will 
depend  on  the  time  of  termination  of 
race  activities  for  that  date.  Notice  of 
commencement  and  termination  of  the 
afternoon  regulatory  period  will  be 
made  by  Broadcast  Notice  to  Mariners; 
a  15-minute  advance  notice  of 
commencement  of  the  afternoon 
regulatory  period  will  also  be  broadcast 

1  tie  nature  of  the  winner  selection 
process  and  other  circumstances  may 
dictate  that  races  will  not  actually  be 
conducted  on  dates  specified  as  race 
dates.  In  the  event  of  cancellation  or 
postponement  of  races  scheduled  for  a 
particular  date,  die  Patrol  Commander's 
elecUon  not  to  implement  these 
regulaUons  on  that  date  will  be 
announced  via  Broadcast  Notice  to 
Mariners. 

The  regulations  also  provide  for  a 
one-way  traffic  pattern  and/or  a  five 
knot  speed  limit.  These  requirements 
will  be  activated  by  the  Patrol 
Commander  when  necessary  to  ensure 
the  safety  of  navigation.  In  addition, 
sailing  vessels  may  be  restricted  to 
operating  under  auxiliary  power  or 
under  tow,  and  motor-sailing  with 
mainsail  only.  Activation  of  these 
additional  regulations  will  be 
announced  by  patrol  vessels  on  scene 
and  by  Broadcast  NoUce  to  Mariners 

Additionally,  several  non-anchorage 
areas  are  established  for  the  period  of 
these  regulations  to  promote  smooth 
traffic  flow  and  ensure  access  to  docks 
and  piers. 
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Special  Local  Regulations  will  be 
enforced  for  that  portion  of  the  race 
venue  which  is  located  within  the 
navigable  waters  of  the  United  States  to 
minimize  navigational  dangers  and 
ensure  the  safety  of  vessels  participaUng 
in  and  viewing  the  races.  Nonobligatorv 
guidelines  are  included  for  that  portion 
of  the  race  venue  which  falls  outside  the 
navigable  waters  of  the  United  States 

All  vessels  which  fail  to  comply  with 
this  regulation  while  operating  within 
the  regulated  areas  during  the  regulatory 
periods  are  subject  to  citation  for  failure 
to  comply  with  this  regulation,  and 
subject  to  the  penalties  presented  in  33 
U.S.C.  1236  and  33  CFR  100.50 


Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  Section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  Section  6(a)(3)  of 
that  Order.  It  has  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040- 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  ofthe  Department  of 
Transportation  regulatory  policies  and 
procedures  is  unnecessary. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U  S  C 
3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  in  accordance  with  the 

principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  regulation  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Assessment 

The  environmental  impact  of  this 
regulation  has  been  analyzed  in  the 
Environmental  Assessment  (EA) 
prepared  by  America's  Cup  1995,  the 
oi^anizing  committee  ofthe  races,  in 
connection  with  its  application  for  a 
Coast  Guard  regatta  permit.  A  copy  of 
the  EA  has  been  made  a  part  of  the 
public  docket  and  is  available  for  review 
at  the  Eleventh  Coast  Guard  District 
Office  at  the  address  listed  under 
ADDRESSES. 

The  Coast  Guard  has  reviewed  the  EA 
submitted  by  the  sponsors  of  the  event. 


considered  the  environmental  impact  of 
this  regulation  and  concluded  that 
under  section  2.B.2  of  Commandant 
Instruction  M16475.1B,  it  will  have  no 
significant  environmental  impact  and  it 
IS  categorically  excluded  from  further 
environmental  documentation  A 

fii^Kiefl  u''^?  Significant  Impact 
(l-ONSI)  has  been  prepared  in 
connection  with  the  regatta  permit,  has 
been  made  part  ofthe  public  docket, 
and  is  available  for  review  at  the 
address  listed  under  ADDRESSES. 
List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water) 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Regulation 

In  consideration  ofthe  foregoing  Part 
100  ofTitle  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 


PART  100— [AMENDEDJ 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

33CF'5roS:35"'''-^-^"^-^«^'^«^^«-<^ 

2.  A  temporary  section  100.35-Tll- 
003  is  added  to  read  as  follows: 

§100.35-T1 1-003    Special  Local 
Regulations;  San  Diego  Bay,  Mission  Bay 
and  America's  Cup  Race  Venue,  CA. 

(a)  Regulated  areas.  This  regulation 
pertains  to  specified  portions  of  San 
Diego  Bay.  Mission  Bay.  and  the  waters 
Ofthe  Pacific  Ocean  immediately 
offshore  of  San  Diego.  Within  these 
waters,  there  are  several  areas  with 
specific  regulations.  The  regulated  areas 
are  defined  by  the  following: 
(1)  West  San  Diego  Bay. 
(i)  The  following  area  is  subject  to  the 
regulations  delineated  below— The 
water  area  seaward  of  a  line  connecting 
the  following  points,  beginning  at: 
32°-43'-27.0'  N,  117''-12'-48.0'  W 
(Harbor  Island  Light,  LLNR  1700); 
thence  to 
32"'^2'-51.0"  N.  117''-12'-32.5"  W 
(North  Island  light  "N",  LLNR 
„„»  ^^°^^=  thence  along  the  shoreline  to 
32°-}0'-00.0-  N.  117»-13'-24.0'  W 
(Zuniga  Jetty  Light  "Z",  LLNR 
1520);  thence  to 
32°-39'-12.0-  N,  117«-13'-18.0-  W; 

thence  to 
32"-37'-18.0-  N,  117°-14'-I2.0-  W  (San 
Diego  Approach  "SD",  LLNR  1485); 
thence  to 
32''-40'-O0.0-  N,  117''-15'^0.0-  W; 

thence  to 
32°-40'-00.0-  N,  117»-14'-18.0'  W; 

thence  to 
32»-39'-54.0-  N.  117''-13'-24.0-  W 
(Point  Loma  Light.  LLNR  5):  thence 
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along  the  shoreline  rettiming  to  the 
point  of  beginning. 
Datum  NAD  83 

(ii)  The  following  area  (the  West 
Basin)  is  excluded  from  this  regulated 
area — ^Tbe  waters  ^oreward  of  a  line 
connecting  the  following  points, 
beginning  at 
32»-43'-30.0'  N.  117»-12'-48.0"  W. 

thence  to 
32»-43'-20.0'  N,  117*-13'-00.0'  W 

(2)  Non-Anchorage  Areas.  The 
following  areas  are  non- Anchorage 
areas: 

(i)NA-l  The  waters  bounded  by  a 
line  connecting  the  following  points, 
beginning  at. 
32<»-41'-17  8"  N.  117''-13'-56.7'  VV; 

thence  to 
32«-4r-l7  4'  N,  117*-14'^1.0'  W; 

thence  to 
32<'-41'-32.0"  N.  117«-14'-03.8'  W; 

thence  to 
32»-41'-34.5'  N,  117»-13'-58.5'  W; 
thence  returning  to  the  point  of 
beginning. 
Datum.  NAD  83 

(ii)  NA-2  The  waters  boimded  by  a 
line  connecting  the  following  points, 
beginning-at: 
32'>-41'-51.3"  N,  117»-13'-57.5'  W; 

thence  to 
32»-41'-56.4'  N.  I17''-14'-12.9'  VV, 

thence  to 
32''-42'-10.5'  N,  117«-14'-04.0'  W, 

.thence  to 
32»-42'-18.0'  N,  117"-14'-00.0'  W 
(Entrance  Range  Front  Light,  LLNR 
1500);  thence  to 
32<'-42'-12.9'  N,  117"-13'-50.0"  W; 
thence  returning  to  the  point  of 
beginning. 
Datum.  NAD  83 

(iii)  NA-3  The  waters  bounded  by  a 
line  connecting  the  following  points 
beginning  at: 
32<'-42'-41.0'  N,  117''-1 3-22.0'  W; 

thence  to 
32''-42'-52.8'  N,  117«-13'-24.6'  VV; 

thence  to 
320-42  -35.0"  N,  117'*-13'-23.0'  W 

(Shelter  Island  Light  "S".  LLNR 

1640);  thence  to 
32»-42'-49.0'  N,  117»-13'-13.0"  W; 

thence  returning  to  the  point  of 

beginning. 
Datum:  NAD  83 

(iv)  NA-4  The  waters  bounded  by  a 
hne  connecting  the  following  points, 
beginning  at: 
32<'_42'-55.2'  N,  117»-13'-04.0''  W; 

thence  to 
32''-43'-fl5.7'  N.  117''-13'-04.0'  W; 

thence  to 
32o_43'-l9.7"  N,  117«-13'-00.0'  W; 

thence  to 
32»-43'-24.5'  N.  117»-12'-51.8'  VV; 

thence  to 
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32»-43'-08.1'  If.  117»-12'-58.0*  W; 

thence  to 
32«-42'-58.1'  i,  117»-12'-54,1"  W; 

thence  reti  ming  to  the  point  of 

beginning. 
Datum:  NAI)|83 

(v)  NA-5:  Th  i  waters  bounded  by  a 
line  connecting  the  following  points, 
beginning  at: 
32*-43'-00.8"  |I,  117»-ll'-23.0'  W; 

thence  to 
32*-43'-01.0"  fl.  117"-10'-36.0"  W 

(southwesi  comer  of  "B  Street" 

Pier);  thence  to 
32»-42'-46.0'  K,  117*-10'-33.0"  W  (the 

shoreline  t)  the  northwest  comer  of 

"G  Street'*]Pier)  thence  to 
32»-42'-46.2'  K,  117°-10'-58.19"  W; 

thence  retiming  to  the  point  of 

beginning] 
Datum:  NAD  83 

(3)  Mission  May.  The  following  area  is 
subject  to  the  i  egulations  delineated 
below — ^The  w  iter  area  between  the 
COLREGS  Den  larcation  Line  described 
in  section  80.1 106  of  this  chapter  and 
seaward  of  the  West  Mission  Bay 
Bridge,  descril  ed  more  particularly  as 
the  water  area  jounded  by  the 
CXDLREGS  Den  larcation  Line,  thence 
along  the  shor  sline  to: 
32»-46'-07.3'  "J.  117»-14'-36.7-  W; 

thence  to 
32''-40'-O0.0'^J,  117»-14'-27.8'  W; 
thence  returning  along  the  shoreline 
to  the  COLREGS  Demarcation  Line. 
Datum:  NAD  83 

(4)  LACC  Onshore  Race  Venue.  The 
following  area  is  subject  to  the 
regulations  daineated  below — ^The 
waters  of  the  f  aciHc  Ocean  bounded  by 
a  line  connect  ing  the  following  points, 
beginning  at: 

32''-37'-18.0"  ^,  117''-14'-42.0"W  (San 

Diego  api  roach  "SD");  thence  to 
32»-34'-06.0'  ^J,  117'-17'-00.0"W: 

thence  to 
32»-35'-12.0'  M,  117»-22'-48.0"W; 

thence  to 
32«-41'-00.0'  ^,  117»-26'-00.0"W; 

thence  to 
32<>-43'-18.0'  N,  117*'-20'-O0.0"W; 

thence  td 
32<'--43'-18.0'  N,  117"-17'-00.0"W; 

thence  re  uming  to  the  point  of 

beginnin  ;. 
Datum:  NA  D  83 

(b)  Definitit  *ns. 

(1)  UnaffiU  ited  vessels.  All  vessels 
that  are  not  n  gistered  with  the 
America's  Cup  '95  governing  body 
(AC'95)  or  thfchallenger  of  Record 
Committee  (^ORC)  as  a  participant,  and 
not  desigr  ited  as  an  AC'95  Race  Vessel, 
a  CORC  Race  Vessel,  or  an  Official 
Vessel  by  the  Coast  Guard  Patrol 
Conunander  i  ire  unaf^liated  vessels. 


(2)  Paitidpant.  Any  lAOC  race  boat. 
lACC  chase  boat  or  lACC  tender  that  is 
registered  virith  AC'9S  or  GORC  while  in 
performance  of  its  ofBcial  function 
relative  to  a  given  race. 

(3)  AC'95  or  CORC  Race  Vessels.  Any 
vessel  designated  by  AC'95  or  CORC 
and  approved  by  the  U.S.  Coast  Guard 
Patrol  Commander  that  has  been  given 
official  duties  in  support  of  the  Citizen 
Cup  or  the  Louis  Vuitton  Cup  Races. 
These  vessels  include,  but  are  not 
limited  to,  mark  boats,  stake  boats,  and 
umpire  boats. 

(4)  Official  Vessels.  Official  Vessels 
are  all  U.S.  Coast  Guard,  U.S.  Coast 
Guard  Auxiliary,  state  and  local  law 
enforcement  vessels,  and  civilian 
vessels  designated  by  the  Coast  Guard 
Patrol  Commander  and  flying  the 
official  patrol  vessel  flag.  The  official 
patrol  vessel  flag  is  a  white  rectangular 
flag  emblazoned  with  the  words 
"America's  Cup  '95"  and  depicting  two 
sailing  vessels  racing  beneath  the 
America's  Cup  trophy.  The  civilian 
vessels  may  include,  but  are  not  limited 
to,  AC'95  and  CORC  Crowd  Control 
Vessels  and  media  vessels.  AC'95  and 
CORC  Crowd  Control  Vessels  are  20-foot 
and  23-foot  Bayliner  power  boats, 
identified  by  the  word  "PATROL" 
followed  by  a  number  printed  in  large 
letters  on  both  sides  of  the  vessel.  AC'9S 
and  CORC  Crowd  Control  Vessels  will 
also  fly  the  America's  Cup  patrol  flag, 
and  if  required  in  performance  of  their 
duties,  operate  a  yellow  and  red  flashing 
light. 

(5)  Patrol  Commander.  A  Patrol 
Commander  has  been  designated  by  the 
Commander,  Eleventh  Coast  Guard 
District.  The  Patrol  Commander  has  the 
authority  to  control  the  movement  of  all 
vessels  operating  in  the  regulated  areas 
and  may  suspend  the  regatta  at  any  time 

jt  is  deemed  necessary  for  the  protection 
oi  life  and  property.  (Note:  The  Patrol 
Commander  may  be  contacted  during 
the  regulatory  periods  on  VHF/FM 
Channel  16  (156.8  MHZ)  or  Channel  22 
(157.1  MHZ)  by  calling  "Coast  Guard 
Patrol  Commander"  or  "Coast  Guard 
San  Diego."] 

(6)  Race  Dates:  The  following  dates 
are  race  dates:  January  12, 1995  through 
January  22, 1995;  January  29, 1995 
through  February  11, 1995;  February  14, 
1995  through  February  27, 1995;  and 
March  2, 1995  through  March  12, 1995, 
inclusive. 

(c)  Special  Local  Regulations. 

(1)  West  San  Diego  Bay.  The  following 
regulations  are  in  effect  between  the 
hours  of  10  a.m.  and  12  noon  each  race 
date.  Additionally,  the  following 
regulations  are  in  effect  for  a  period  of 
approximately  two  hours  the  afternoon 
of  each  race  date,  and  will  be 


implemented  for  a  designated  period 
between  2:30  p.m.  and  7  p.m.  The  time 
df  commencement  of  this  afternoon 
regulatory  period  will  be  determined  on 
each  race  date,  and  notice  of 
implementation  will  be  provided  by 
Broadcast  Notice  to  Mariners.  A  15- 
minute  advance  notice  of 
commencement  of  the  afternoon 
regulatory  period  will  also  be  made  by 
Broadcast  Notice  to  Mariners.  Notice  of 
the  termination  of  the  altemoon 
regulatory  period  each  race  date  will  be 
made  by  Broadcast  Notice  to  Mariners, 
as  well.  The  Patrol  Commander  may 
elect  not  to  implement  the  regulations 
on  those  race  dates  when  the  races  are 
postponed  or  canceled;  announcement 
to  that  effect  will  be  made  by  Broadcast 
Notice  to  Mariners. 

(i)  Participant  and  unaffiliated  vessels 
shall  not  exceed  a  speed  often  knots. 

(ii)  When  transiting  through  the 
regulated  areas  is  necessary,  unaffiliated 
vessels  shall  make  expeditious  transit 
and  shall  not  impede  or  obstruct  the 
orderly  flow  of  vessel  traffic, 
(iii)  All  vessels  shall  follow 
instructions  of  Coast  Guard  and  Coast 
Guard  Auxiliary  vessels. 

(iv)  No  vessel  shall  anchor  in  a  non- 
anchorage  area  specified  in  paragraph 
(a)(2)  of  this  section,  except  in  the  case 
of  an  emergency.  If  equipped  with  a 
VHF/FM  radio,  the  vessel  shall 
immediately  notify  the  Coast  Guard  on 
Channel  16  (156.8  MHZ)  of  the 
existence  of  any  emergency. 

(2)  Misiion  Bay.  the  following 
regulations  are  in  effect  between  the 
hours  of  10  a.m.  and  12  noon  each  race 
date.  Additionally,  the  following 
regulations  are  in  effect  for  a  period  of 
approximately  two  hours  the  afternoon 
of  each  race  date,  and  will  be 
implemented  for  a  designated  period 
between  2:30  p.m.  and  7  p.m.  The  time 
of  commencement  of  this  afternoon 
regulatory  period  will  be  determined  on 
each  race  date,  and  notice  of 
implementation  will  be  provided  by 
Broadcast  Notice  to  Mariners.  A  15- 
minute  advance  notice  of 
commencement  of  the  afternoon 
regulatory  period  will  also  be  made  by 
Broadcast  Notice  to  Mariners.  Notice  of 
the  termination  of  the  afternoon 
regulatory  period  each  race  date  will  be 
made  by  Broadcast  Notice  to  Mariners, 
as  well.  The  Patrol  Commander  may 
elect  not  to  implement  the  regulations 
on  those  race  dates  when  the  races  are 
postponed  or  canceled;  announcement 
to  that  effect  wrill  be  made  by  Broadcast 
Notice  to  Mariners. 

(i)  Participant  and  imaffiliated  vessels 
shall  not  exceed  five  knots. 

(ii)  When  transiting  through  the 
regulated  area  is  necessary,  unaffiliated 


vessels  shall  make  expeditious  transit 
and  shall  not  impede  or  obstruct  the 
orderly  flow  of  vessel  traffic. 

(iii)  All  vessels  shall  follow 
instructions  of  Coast  Guard  and  Coast 
Guard  Auxiliary  vessels. 

(3)  lACC  Offshore  Race  Venue.  The 
following  regulations  are  in  effect 
between  the  hours  of  10  a.m.  and  5:30 
p.m.  each  race  date  on  those  waters 
within  the  lACC  OR^shore  Race  Venue 
which  fall  within  the  navigable  waters 
of  the  United  States,  i.e.,  those  waters 
within  three  nautical  miles  (3nm)  of  the 
baseline  fix)m  which  the  territorial  sea  is 
measured.  The  Patrol  Commander  may 
elect  not  to  implement  the  regulations 
on  those  race  dates  when  the  races  are 
postponed  or  canceled;  announcement 
to  that  effect  will  be  made  by  Broadcast 
Notice  to  Mariners. 

(i)  Unaffiliated  vessels  shall  remain 
outside  the  course  perimeter,  as  marked 
by  the  AC'95  or  CORC  Race  Vessels  and 
Official  Vessels. 

(ii)  All  vessels  shall  follow  the 
instructions  of  Coast  Guard  and  Coast 
Guard  Auxiliary  vessels. 

Note:  The  regulations  specified  in  this 
paragraph  apply  only  within  the 
navigable  waters  of  the  United  States.  In 
all  waters  within  the  L\CC  Offshore 
Race  Venue  which  fall  outside  the 
navigable  waters  of  the  United  States, 
during  the  specified  dates  and  times,  the 
following  nonobligatory  guidelines 
apply: 

(A)  All  unaffiliated  vessels  should 
remain  clear  of  the  race  venue  and  avoid 
interfering  with  any  participant,  AC'95 
or  CORC  Race  Vessel,  or  Official  Vessel. 
Interference  with  race  activities  may 
constitute  a  safety  hazard  warranting 
cancellation  or  termination  of  all  or  part 
of  the  race  activities  by  the  Patrol 
Commander. 

(B)  Any  unauthorized  entry  within 
the  race  course  perimeter,  as  marked  by 
the  AC'95  or  CORC  Race  Vessels  and 
Official  Vessels,  by  unaffiliated  vessels 
constitutes  a  risk  to  the  safety  of  marine 
traffic.  Such  entry  will  constitute  a 
fector  to  be  considered  in  determining 
whether  a  person  has  operated  a  vessel 
in  a  negligent  maimer  in  violation  of  46 
U.S.C.  2302. 

(4)  One-way  traffic,  five  knot  speed 
limit,  and  sailing  restrictions.  The  Patrol 
Commander  may  implement  one-way 
traffic  patterns,  a  five  knot  speed  limit, 
and  sailing  restrictions  in  the  regulated 
areas  or  portions  thereof  if  the  Patrol 
Commander  deems  it  necessary  to 
ensure  safe  navigation.  Notice  of  these 
additional  restrictions  will  be  made  by 
Broadcast  Notice  to  Mariners.  If  one- 
way traffic  patterns  are  implemented, 
participant  and  unaffiliated  vessels  are 
required  to  transit  the  applicable 


regulated  area(s)  in  either  an  inbound 
direction  (proceeding  into  port)  or  an 
outbound  direction  (proceeding  to  sea) 
No  traffic  in  any  direction  other  than 
inbound  or  outbound  (i.e.,  cross  traffic) 
will  be  permitted  in  the  area  of 
implementation.  If  a  five  knot  speed 
limit  is  implemented,  all  traffic  entering 
or  exiting  the  harbors  will  be  required 
to  make  a  speed  of  no  more  than  five 
knots  through  the  water.  If  sailing 
restrictions  are  implemented,  all 
participant  and  unaffiliated  sailing 
vessels  shall  be  operated  under 
auxiliary  power  or  under  tow.  Motor- 
sailing  with  mainsail  only  will  be 
allowed.  If  a  five  knot  speed  limit,  one- 
way traffic,  or  sailing  restrictions  are 
implemented,  all  participant  and 
unaffiliated  vessels  shall  also  abide  by 
all  other  nonconflicting  provisions 
contained  within  these  special  local 
regulations  associated  with  the 
regulated  area. 

(d)  Effective  dates.  These  sections 
become  effective  at  10  a.m.  PST  on 
January  12, 1995  and  terminate  at  7  p.m 
PST  on  March  12, 1995  unless  canceled 
earlier  by  the  District  Commander. 

Dated:  December  6. 1994. 
D.  D.  Poik, 

Captain.  U.S.  Coast  Guard.  Acting 
Commander.  Eleventh  Coast  Guard  District. 
IFR  Doc.  94-30926  Filed  12-15-94:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IIL9e-1-6539a;  FRL-S124-11 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTKM:  Direct  final  mie. 


SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  approves  Illinois'  May  18. 
1994,  request  to  repeal  the  Stage  II  vapor 
recovery  control  requirements  in  the 
Illinois  State  Implementation  Plan  (SIP) 
for  ozone  in  the  East  St.  Louis  (Metro- 
East)  moderate  ozone  nonattainment 
area-which  consists  of  three  Illinois 
counties:  Madison,  Monroe  and  St. 
Clair.  Section  202  of  the  1990  Clean  Air 
Act  (Act)  provides  that  Stage  n 
regulations  are  not  required  in  moderate 
ozone  nonattainment  areas  if  USEPA 
promulg'ates  on  board  vapor  recovery 
(OBVR)  regulations.  The  USEPA 
promulgated  OBVR  controls  on  April  6. 
1994,  which  became  effective  on  May  6 
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1994.  USEPA  made  a  finding  of 
ccHnpIeteness  on  the  SIP  submittal  on 
August  24, 1994. 

In  the  proposed  rules  section  of  this 
Federal  Register.  USEPA  is  proposing 
approval  of  and  soliciting  public 
comment  on  this  requested  SIP  revision. 
If  adverse  comments  are  received  on 
this  action,  USEPA  will  withdraw  this 
final  rule  and  address  the  comments 
received  in  response  to  this  action  in  a 
final  rule  on  the  related  proposed  rule 
which  is  being  published  in  the 
proposed  rules  section  of  this  Federal 
Remoter.  A  second  public  comment 
period  will  not  be  held.  Parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  This  final  rule  will  be  effective 
February  14, 1995  unless  an  adverse 
comment  is  received  by  January  17, 

1995.  If  the  effective  date  of  this  action 
is  delayed  due  to  adverse  comments, 
timely  notice  will  be  published  in  the 
Federal  Register. 

A00RE8SCS:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section, 
^    Regulation  Development  Branch  (AR- 
18J),  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  Illinois  submittal  are 
available  for  public  review  diuing    • 
normal  business  hours,  between  8:00 
a.m.  and  4:30  p.m.,  at  the  above  address. 
A  copy  of  this  SIP  revision  is  also 
available  for  inspection  at:  Office  of  Air 
and  Radiation  (OAR),  Docket  and 
Information  Center  (Air  Docket  6102), 
Room  1500,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W.. 
Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 

Randolph  O.  Cano,  Regulation 
Development  Section,  Regulation 
Development  Branch  (AR-18J).  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  Telephone:  (312)  886- 
6036. 

SUPPLEMENTARY  INFORMATION:  The 
USEPA  approved  the  incorporation  of 
Stage  n  vapor  recovery  control 
requirements  in  the  East  St.  Louis  area 
(Madison,  Monroe,  and  St.  Clair 
Counties)  of  Illinois  which  was 
designated  as  a  moderate  ozone 
nonattainment  area  pursuant  to  the  1990 
Act  on  January  12, 1993  (58  FR  3841), 
at  40  CFR  52.720(c)(93)(i)(B).  On  May 
18, 1994.  the  Illinois  Environmental   ' 
Protection  Agency  (ffPA)  submitted  a 
SIP  revision  request  in  the  form  of  a 
February  17, 1994,  Final  Opinion  and 
Order  of  the  (Illinois  Pollution  Control) 
Board  in  rulemaking  R93-28. 
Rulemaking  R93-28  repeals  the  Stage  II 
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vapor  recovwy  Oontrols  applicable  to 
the  East  St.  Lou%  area. 

Stage  n  vapor  recovery  systems  are 
designed  to  conrol  and  capture 
hydrocarbon  vaf  ors  during  the  refueling 
of  motor  vehicld^.  Vehicle  fuel 
emissions  consift  of  gasoline  vapors 
displaced  from  tie  vehicle  tank  by 
dispensed  liquid  gasoline. as  the  tank  is 
filled.  The  Stagq  n  system  captures 
these  vapors  as  ^ey  exit  the  fuel 
fillpipe,  thereby; preventing  escape  of 
the  vapors  into  tne  atmosphere.  Vapor 
capture  is  accon  plished  by  one  of 
several  types  of  levices  attached  to  or 
part  of  the  nozz!  b  of  the  hiel  dispensing 
system. 

The  Stage  II  n  gulations  at  issue  are 
found  at  Illinois  Administrative  Code, 
Title  35:  Enviroi  imental  Protection, 
subtitle  B:  Air  P  )llution,  chapter  I: 
Pollution  Control  Board,  part  219: 
Organic  Material  Standards  and  ■ 
Limitations  for  tie  Metro-East  Area, 
subpart  Y:  Gasoline  Distribution; 
§  219.583  Gasoline  Dispensing 
Facilities — Ston  ge  Tank  Filling 
Operations,  ami  nded  at  16  Illinois 
Register  13883,  iffective  August  24. 
1992.  and:  §  219  586  Gasoline 
Dispensing  Facilities — ^Motor  Vehicle 
Fueling  Operations,  added  at  16  Illinois 
Register  13883,  iffective  August  24. 
1992.  The  USEI  A  approved  the 
incorporation  o  these  regulations  into 
the  Illinois  SIP  i  in  January  12, 1993.  (58 
FR  3841).  This  ( pproval  was  codified  at 
40  CFR  52.720(<  )(93). 

Section  202  of  the  amended  Act 
provides  that  Stage  II  regulations  are  not 
required  in  moderate  ozone 
nonattainment^^as  if  USEPA 
promulgates  OQVR  regulations  (42 
U.S.C.  7521  (a)(a)).  The  USEPA 
promulgated  OBVR  controls  on  April  6. 
1994  (59  FR  16^2),  which  became 
6, 1994.  This 

ordered  by  the  United 
ppeals  for  the  District 
uit  as  the  result  of  a 
nst  USEPA  by  the 
Defense  Coimsel  and 
others  lNRDCv\  Reilly.  No.  921137,  DC 
Cir.  January  22,1993). 

On  October  21, 1993,  EEPA  petitioned 
the  Illinois  PoUntion  Control  Board 
(IPCB)  to  repealithe  Stage  n  vapor 
recovery  regulations  applicable  in  the 
East  St.  Louis  ajea.  The  lEPA  based  its 
petition  on  the  large  capital  costs 
associated  with  Stage  II  controls  and 
their  impact  on  the  economically 
depressed  East  $t.  Louis  area  to  satisfy 
a  requirement  MJhich  would  cease  to 
exist  once  USEPA  completed 
promuleation  of  OBVR  regulations. 

The  Illinois  administrative  record  for 
this  repeal  estiiBated  that  377  facilities 
would  be  subje^  to  Stage  n  control 
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requirements  in  the  East  St.  Louis  area. 
Capital  costs  associated  with  installing 
these  controls  exceeded  S8.500.000. 
Further,  these  controls  would  not  be 
required  once  USEPA  promulgated 
OBVR  regulations.  Based  on  the 
administrative  record  for  its  rulemaking 
the  IPCB  repealed  the  regulations 
requiring  Stage  II  vapor  recovery  in  the 
East  St.  Louis  area. 

Since  section  202  of  the  amended  Act 
provides  that  Stage  II  regulations  are  not 
required  in  moderate  ozone 
nonattainment  areas  if  USEPA 
promulgates  OBVR  regulations.  USEPA 
believes  that  it  must  allow  States  to 
repeal  Stage  n  regulations  and  revise 
their  SIPs  in  moderste  ozone 
nonattainment  areas  unless  the  State 
will  rely  on  these  regulations  to  provide 
emission  reductions  to  satisfy  other 
requirements  of  the  Act,  such  as  to 
achieve  reasonable  further  progress 
toward  attainment  of  the  ozone  National 
Ambient  Air  Quality  Standard.  As  part 
of  its  submittal  of  this  repeal  of  the 
requirement  for  Stage  II  in  the  East  St. 
Louis  area,  lEPA  provided  assurances 
that  emission  reductions  from  Stage  II 
had  not  been  relied  upon  in  the  IS 
percent  plan  for  the  East  St.  Louis  area. 
On  November  22, 1994,  Illinois 
submitted  its  final  15  percent  plan  for 
the  East  St.  Louis  Area.  The  State's  15 
percent  plan  does  not  rely  on  emission 
reductions  from  Stage  II  to  achieve  the 
required  15  percent  emission  reduction 
requirement.  Based  on  the  State's 
submittal,  USEPA  is  approving  the 
repeal  of  the  Stage  II  requirements  for 
the  East  St.  Louis  area  from  the  SIP. 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  USEPA  is  proposing  to 
approve  the  requested  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  on 
February  14, 1995  imless  adverse  or 
critical  comments  are  received  by 
January  17, 1995. 

If  the  USEPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  rule  that 
withdraws  this  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  USEPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  isedvised  that  this 


action  vfill  be  effective  Februarv  14 
1995.  ^ 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4, 1993 
memorandum  bom  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Nothing  in  this  action  should  be 
constined  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  hght  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  the  Regulatory  Flexibility  Act 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
•assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I.  part  D,  of  tiie  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  tiiat  the 
State  is  afready  imposing.  Therefore 
because  tiie  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  tiiat  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Act.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  the  USEPA  to 
base  its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  US 
E.P.A..  427  U.S.  246,  256-66  (1976). 
Under  section  307(b)(l)of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  tiie  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  14. 1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  tiiis  final  rule  does  not 
affect  tiie  finality  of  tiiis  rule  for  tiie 
purpose  of  judicial  review  nor  does  it 
extend  the  time  witiiin  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
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enforce  its  requirements  (see  section 

Ust  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  conti-ol.  Carbon  monoxide. 
Hydrocarbons,  Nitiugen  dioxide.  Ozone. 
Volatile  organic  compounds. 

Dated:  December  5.  1994. 
David  A.  Ullrich. 
Acting  Regional  Administrator 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART52— [AMENOEOI 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  740l-767lq. 

Subpart  O— Illinois 
§52.720    [Amended] 

2.  In  §52.720  paragraph  (c)(93Mi)(B)  is 
removed  and  reserved. 

3.  In  §  52.726  paragraph  (f)  is  revised 
to  read  as  follows: 

§52.726    Control  strategy:  Ozone. 
•        *        »        •        » 

(f)  On  September  30, 1992,  tiie  State 
submitted  rules  regulating  volatile 
organic  compound  emissions  from 
gasoline  dispensing  facilities'  motor 
vehicle  fuel  operations  (Stage  11  vapor 
recovery  rules)  in  tiie  Chicago  ozone 
nonattainment  area.  The  Illinois 
Environmental  Protection  Agency 
Bureau  of  Air  must  as  part  of  the 
program  conduct  inspections  of 
facilities  subject  to  tiiis  rule  to  ensure 
compliance  wiUi  tiie  apphcable  rules. 
These  inspections  will  be  conducted  on 
an  annual  basis  or  an  alternative 
schedule  as  approved  in  tiie  USEPA 
Fiscal  Year  Inspection  Program  Plan. 
•        •        »        •        • 

[FR  Doc.  94-31008  Filed  12-15-94.  8:45  ami 
BILUNQ  CODE  6560-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  land  22 

[CC  Docket  Nos.  92-1 15, 94-46  and  93- 
116] 

Public  Mobile  Serviess;  Correction 

AGENCY:  Federal  Communications 

Commission. 

ACnow;  Correction  to  final  rules. 


SUMMARY:  This  document  contains 
corrections  to  tiie  final  rules  tiiat  were 
pubhshed  on  Thursday,  November  17 
1994  (59  FR  59502).  These  niles  regulate 
licensing  and  use  of  radio  stations  tiiat 


provide  public  mobile  services, 
including  paging  and  cellular  telephone 
services. 

EFFECTIVE  DATE:  January  1. 1995. 
FOR  FURTHER  INFORMATKM  CONTACT: 
B.C.  "Jay"  Jackson.  Jr.,  Commercial 
Radio  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  rules  tiiat  are  tiie  subject  of 
tiiese  conections  are  part  of  a  revision 
of  47  CFR  Part  22  in  its  entirety  and 
certain  related  rule  sections  in  47  CFR 
Part  1. 

Need  for  Correction 

A  few  of  tiie  final  rules,  as  published 
contain  errors  tiiat  cause  tiie  pubUcation 
to  be  inconsistent  witii  tiie  current  CFR 
in  one  instance  and  to  contiadict  otiier 
portions  of  tiie  FCC  document  in  the 
otiier  instances.  These  errors  have 
already  caused  some  conhision  among 
regulatees  and  as  a  resuh  industiy 
organizations  have  requested 
clarification.  Therefore,  tiiis  correction 
IS  necessary. 

Correction  of  Publication 

The  amendatory  language  contained 
in  instiTiction  number  3  states  tiiat  the 
phrase  "Except  as  specified  in  §  22.6". 
is  to  be  removed.  However,  this 
instruction  can  not  be  carried  out  in 
reference  to  tiie  current  CFR.  because 
the  indicated  phrase  has  aheady  been 
removed  by  a  previous  amendment  (59 
FR  30984,  published  June  18,  1994). 
Consequently  §  1.742  will  not  be 
amended. 

In  §22.121.  paragraph  (d)  reads  in 
pertinent  portions  "If  an  autiiorization 
is  voluntarily  cancelled  or  automatically 
terminated  *    •   *  on  tiie  same  channel 
(or,  in  tiie  case  of  a  931  MHz  paging 
station,  the  same  frequency  range) 
•  *   •  ••  However,  tiie  FCC  stated  in  the 
discussion  of  this  rule  section  in 
Appendix  A  of  tiie  Report  and  Order 
that  tiie  waiting  period  would  not  apply 
in  the  case  of  authorizations  submitted 
voluntarily  for  cancellation. 
Furthermore,  in  tiie  Report  and  Order. 
the  FCC  decided  to  require  that 
applications  for  931  MHz  paging 
stations  specify  tiie  channel(s)  for  whidi 
authorization  is  desired,  rather  than 
continuing  to  require  that  such 
applications  request  authorization  for 
channels  to  be  selected  by  tiie  FCC  staff. 
Becauseof  this  decision,  the  waiting 
period  applies  only  to  tiie  specific  931 
MHz  channels  involved,  and  not  to  the 
entire  931  MHz  fi^quency  range.  In 
§  22.165.  the  word  "in"  was 
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inadvertently  omitted.  In  §  22.901.  the 
language  adopted  reflected  an  earlier 
version  of  the  CFR  ratho- than  the 
cuiient  version. 

Accordingly,  the  publication  of 
November  17, 1994,  FR  Doc  94-27415, 
of  final  rules  in  CX:  Docket  Nos.  92-115. 
94-46  and  93-116  is  corrected  as 
follows: 

f  1.742   [Conectod] 

1.  On  page  59503.  in  the  second 
column,  remove  amendatory  instruction 
3. 

122.121    [Correctedl 

2.  On  page  59514.  in  the  third 
column,  in  §  22.121,  the  first  sentence  in 
paragraph  (d)  is  corrected  by  removing 
the  two  phrases  "volimtarily  cancelled 
or"  and  "(or,  in  the  case  of  a  931  MHz 
paging  station,  the  same  frequency 
range)". 

122.165   fCorractad] 

3.  On  page  59523,  in  the  first  column, 
in  §  22.165.  in  paragraph  (d)(2).  the 
words  "set  forth  §  22.411"  are  corrected 
to  read  "set  forth  in  §  22.411". 

f  22.901    [Corractwq 

4.  On  page  59560.  in  the  second 
column,  in  §  22.901.  in  the  introductory 
text  of  paragraph  (d),  the  phrase 
"communication  channels  in"  is 
corrected  to  read  "spectrum  within". 

Federal  Communications  Commission. 

William  F.Caton, 

Acting  Secretary. 

(FR  Doc.  94-30540  Filed  12-15-94;  8:45  ami 

MUMO  CODE  t712.«1-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  525  and  552 
[APO  28(X).12A.  CHQE  59] 
RIN3090^F12 

General  Services  Administration 
Acquisition  Regulation; 
Implementation  of  the  Memorandum  of 
Understanding  Between  the  United 
States  of  America  and  the  European 
Economic  Community  (EC)  on 
Govamment  Procurement  and  the 
North  American  Free  Trade  Agreement 
(NAFTA) 

agency:  Office  of  Acquisition  Policy. 

GSA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the  General 
Services  Administration  Acquisition 
Regulation  to  incorporate  the  temporary 
change  made  by  Acquisition  Circular 


(AC-93-1)  whiih  implemented  the 
Memorandum  Qf  Understanding 
between  the  Udited  States  and  Uie 
European  Economic  Commimity  (EC)  on 
Government  Procurement  andihe  North 
American  Free  [Trade  Agreement 
(NAFTA).  TTie  fule  is  essentially  the 
same  as  the  Cirfcular  that  appeared  in 
the  Federal  Renster  on  December  30. 
1993  (58  FR  69^43),  except  for  minor 
modifications,  j 

EFFECTIVE  DATeJ  December  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  J.  McAhdrew.  Office  of  GSA 
Acquisition  Po|icy.  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Public  Com]  nents 

A  temporary  rule  was  published  in 
the  Federal  Register  on  December  30, 
1993  (58  FR  6SE43)  in  order  to  meet  the 
January  1, 1994,  effective  date  for 
implementatiofi  of  NAFTA.  The 
temporary  rule' invited  public 
comments.  No  public  comments  were 
received.         j 

B.  Executive  Onler  12866 

This  rule  v/a$  not  submitted  to  the 
Office  of  Management  and  Budget 
because  it  is  net  a  significant  rule  as 
defined  in  Executive  Order  12866, 
Regulatory  Plajming  and  Review. 


C  Regulatory  Flexibility  Act 

The  changed  do  not  appear  to  have  a 
significant  ecofiomic  impact  on  a 
substantial  nu^aber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act  5  U.S.C.  601  et 
sequentia  because  they  permit  offerors 
to  use  EC  and  NAFTA  country  end 
products  or  cotistrucUon  materials 
above  certain  fcresholds  without 
application  of  3uy  American  Act 
preference.  Fo  this  reason,  a  regulatory 
flexibility  ana  ysis  was  not  prepared.  No 
comments  froi  a  small  entities  were 
received. 

D.  Paperwork  Reduction  Act 

Tlie  provisi(  n  at  552.225-75.  Buy 
American  Act  Slotice-Construction 
Materials,  whi  ch  is  being  modified  by 
this  rule,  does  contain  an  information 
collection  reqiirement.  However,  the 
revision  does  Hot  affect  the  information 
collection  reqi^rements  that  have 
previously  bean  approved  by  OMB  and 
assigned  Cont  ol  Number  3090-0198. 

List  of  Subject  s  in  48  CFR  Parts  525  and 
552 

Govemmen  procurement. 

Accordingl;  ,  48  CFR  parts  525  and 
552  are  amen*  ed  as  follows: 

1.  The  auth(  »rity  citation  for  48  CFR 
Parts  525  and  |552  continues  to  read  as 
follows: 


UMI 


AnOority:  40  U.S.C.  486(c). 
PART  525-FOREIGN  ACQUISITIGN 

2.  Section  525.203  is  revised  to  read 
as  follows: 

525.203    Evaluation  of  offers. 

(a)  The  HCA  or  a  designee  may 
authorize  the  use  of  a  particular  foreign 
construction  material  when  the  use  of  a 
comparable  domestic  construction 
material  would  unreasonably  increase 
the  cost  of  the  contract.  The  cost  of  a 
particular  domestic  construction 
material  shall  be  determined  to  be 
unreasonable  when  the  cost  of  such 
material  exceeds  the  cost  of  foreign 
material  by  more  than  6  percent.  The 
cost  of  construction  material  includes 
all  delivery  costs  to  the  construction  site 
and  any  applicable  duty  (whether  or  not 
a  duty-free  entry  certificate  is  issued). 

(b)  The  evaluation  process  described 
in  paragraph  (a)  of  this  section  does  not 
apply  to: 

(1)  Excepted  materials  listed  in  the 
solicitation;  or 

(2)  European  Conmnmity  (EC)  and 
NorUi  American  Free  Trade  Agreement 
(NAFTA)  country  construction  materials 
offered  in  response  to  solicitations  for 
construction  contracts  with  an 
estimated  value  of  $6,500,000  or  more. 

(c)  Offerors  proposing  to  use  foreign 
construction  materials  (other  than  EC  or 
NAFTA  country  construction  materials 
on  contracts  with  an  estimated  value  of 
$6,500,000  or  more)  are  required  to 
provide  adequate  information  for 
Government  evaluation  under  paragraph 
(a)  of  this  section.  Offerors  may  submit 
alternate  offers  for  comparable  domestic 
construction  materials  at  stated  prices. 
When  foreign  construction  material 
(other  than  EC  or  NAFTA  coimtry 
construction  materials  on  contracts  with 
an  estimated  value  of  $6,500,000  or 
more)  is  not  authorized  imder  paragraph 
(a),  evaluation  of  the  offer  must  be  based 
on  the  stated  price,  if  any,  for 
comparable  domestic  material.  If  an 
offeror  proposing  to  use  foreign 
construction  materials  (other  than  EC  or 
NAFTA  country  construction  materials 
on  contracts  with  an  estimated  value  of 
$6,500,000  or  more)  does  not  furnish 
data  on  the  cost  of  comparable  domestic 
construction  material,  and  the  use  of 
foreign  construction  material  is  not 
authorized,  such  offer  must  be  rejected, 
unless  the  contracting  officer  is  able  to 
obtain  prices  on  comparable  domestic 
material  which  verifies  that  domestic 
prices  are  unreasonable. 

(d)  The  contracting  officer  shall  add  6 
percent  to  the  cost  of  foreign 
construction  materials  (other  than  EC  or 
NAFTA  country  construction  materials 
on  contracts  with  an  estimeited  value  of 


$6,500,000  or  more)  authorized  for  use 
m  accordance  with  paragraph  (a)  of  this 
section,  to  the  prices  offered,  if 
applicable,  for  evaluation  purposes 
only.  '^ 

3.  Section  525.205  is  revised  to  read 
as  follows: 


restrictions  of  the  Buy  American  Act  or  tiie 
Balance  of  Payments  Program. 
(End  of  Provision) 

6.  Section  552.225-9  is  revised  to  read 
as  follows: 


525.205   SoOctlMion  provision  and 
conlrMt  clause. 

The  contracting  officer  shall  insert  the 
provision  at  552.225-75.  Buy  American 
Act  Notice— Construction  Materials  in 
solicitations  for  construction  that 
include  the  Buy  American  Act- 
Construction  Materials  clause  at  (FAR) 
48  CFR  52.225-S  and  have  an  estimated 
u  n\       *^**"  $6,500,000.  Alternate  I 
sliaU  be  used  for  construcUon  contracts 
with  an  estimated  value  of  $6,500,000  or 
more  that  include  the  Buy  American 
Act— Construction  Materials  Under 
Ki^^'SEI**"  Community  Agreement  and 
NAFTA  clause  at  (FAR)  48  CFR  52.225- 

10* 

4.  Section  525.402  is  amended  by 
revising  paragraph  (a)  to  read  as  foUows: 
525.402    Policy. 

(a)  Under  (FAR)  48  CFR  25.402(a). 
when  the  estimated  value  of  all  items  or 
products  (exclusive  of  any  item  or 
product  within  any  of  the  exceptions 
described  in  (FAR)  48  CFR  25.403) 
listed  in  the  solicitation  exceeds  the 
Trade  Agreements  Act  threshold, 
contracting  officers  shall  evaluate  offers 
without  regard  to  the  restrictions  of  the 
Buy  American  Act  or  the  Balance  of 
Payments  Program. 
•        *        *        •        • 

PART  552— SOLICrTATK>N 
PROVISIONS  AND  CONTRACT 
CLAUSES 

5.  Section  552.225-«  is  revised  to  read 
as  follows: 

552.225-6    Trade  Agraements  Act 
Certificate. 

As  prescribed  in  525.407(a).  insert  the 
following  provision: 

TRADE  AGREEMENTS  ACT  CERTIFICATE 
(DEC  1994) 

(DEVIATION  FAR  52.225-6) 

(a)  The  Offeror,  by  signing  this  offer. 
certifies  that  each  end  product  to  be 
delivered  under  this  contract  is  a  U.S.  made 
end  product,  a  designated  country  end 
product,  a  Caribbean  Basin  country  end 
product,  a  Canadian  end  product  or  a 
Mexican  end  product  as  defined  in  the  clause 
entitled  "Trade  Agreements  Act"  at  48  CFR 
552.225-9. 

(b)  Offers  will  be  evaluated  in  accordance 
with  subpart  25.4  of  the  Federal  Acquisition 
Regulation  except  that  offers  of  U.S.  made 
end  products,  designated  country  end 
products.  Caribbean  Basin  end  products, 
Canadian  end  products,  or  Mexican  end 
products  shaltbe  evaluated  writhout  the 


552.225-«    Trade  AgiBements  Act 

As  prescribed  in  525.407(a).  insert  the 
following  clause. 

TRADE  AGREEMENTS  ACT  (DEC  1994) 

(DEVIATION  FAR  52.225-9) 

(a)  This  clause  implements  the  Trade 
Agreements  Act  of  1979  (19  U.S.C  2501- 
2582)  by  providing  a  preference  for  U.S 
made  end  products,  designated  country  end 
products,  Caribbean  Basin  country  end 
products,  Canadian  end  products  or  Mexican 
end  products  over  other  products. 

"Caribbean  Basin  country  end  products  " 
as  used  in  this  clause,  means  an  article  that: 
(1)  is  wholly  the  growth,  product,  m- 
manufacture  of  a  Caribbean  Basin  country  (as 
defined  in  section  25.401  of  the  Federal 
Acquisition  Regulation  (FAR)),  or  (2)  in  the 
case  of  an  article  which  consisU  in  whole  or 
in  part  of  materials  ftx)m  another  country  or 
instrumentality,  has  been  substantially 
transformed  into  a  new  and  different  article 
of  commerce  witha  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed.  The  term 
includes  services  (except  transportation 
services)  incidental  to  its  supply;  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  that  of  the  product  itself.  It 
does  not  include  service  contracts  as  such 
The  term  excludes  producte  that  are 
excluded  from  duty  bee  treatment  from 
Caribbean  countries  under  the  Caribbean 
Basin  Economic  Recovery  Act  (19  U.S.C. 
2703(b)).  These  exclusions  presenUy  consist 
of  (1)  textiles  and  apparel  articles  that  are 
subjwt  to  textile  agreements;  (ii)  footwear, 
handbags,  luggage,  flat  goods,  worlc  gloves, 
and  leather  wearing  apparel  not  designated 
as  eligible  articles  for  the  purpose  of  the 
Generalized  System  of  Preference  under  title 
V  of  the  Trade  Act  of  1974;  (iii)  tuna, 
prepared  or  preserved  in  any  manner  in 
airtight  containers,  (iv)  petroleum,  or  any 
product  derived  from  petroleum;  and  (v) 
watches  and  watch  parts  (including  cases 
bracelets  and  straps)  of  whatever  type 
includihg.  but  not  limited  to.  mechanical 
quartz  digital  or  quartz  analog,  if  such 
watches  or  watch  parts  contain  any  material 
that  IS  the  product  of  any  country  to  which 
the  Tariff  Schedule  of  the  United  States 
(TSUS)  column  2  rates  of  duty  apply. 
•   "P**»«°*'«*l  country  end  product."  as  used 
in  this  clause,  means  an  article  that  (l)  is 
wholly  the  growth,  product,  or  manufecture 
of  the  designated  country  (as  defined  in 
section  25.401  of  the  Federal  Acquisition 
Regulation  (FAR)),  or  (2)  in  the  case  of  an 
article  which  consists  in  whole  or  in  part  of 
materials  from  another  coimtry  or 
instrumentality,  has  been  substantially 
transformed  into  a  new  and  different  article 
of  commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  fransformed.  The  term 
includes  services  (except  transportation 
services)  incidental  to  iu  supply,  provided 


that  the  value  of  those  incidental  services 
does  not  exceed  that  of  the  product  itself  It 
does  not  include  service  contracts  as  such. 
Canadian  end  product."  as  used  in  this 
clause  means  an  article  that  (1)  is  wholly  the 
growth,  product,  or  manufacture  of  Canada 
or  U)  Jn  the  case  of  an  article  which  consists 
m  whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  Canada  into  a 
new  and  different  article  of  commerce  with 
a  name,  character,  or  use  distinct  from  that 
of  the  article  or  articles  from  which  it  was 
transformed.  The  term  includes  services 
(except  transportation  services)  incidental  to 
Its  supply;  provided,  that  the  value  of  those 
incidental  services  does  not  exceed  that  of 
the  product  itself.  It  does  not  include  service 
contracts  as  such. 

"Mexican  end  product."  as  used  in  this 
clause  means  an  article  that  (1)  is  wholly  the 
growth,  product,  or  manufacture  of  Mexico 
or  (2)  in  the  case  of  an  article  which  consists 
in  whole  or  in  part  of  materiaU  from  another 
country  or  insUxunentality,  has  been 
substantially  transformed  in  Mexico  into  a 
new  and  different  article  of  commerce  with 
a  name,  character,  or  use  distinct  from  that 
of  the  article  or  articles  from  which  it  was  so 
transformed.  The  term  includes  services 
(except  transportation  services)  incidental  to 
Its  supply,  provided  that  the  value  of  those 
incidental  services  does  not  exceed  that  of 
the  product  itself.  It  does  not  include  service 
contracts  as  such. 

"End  products."  as  used  in  this  clause 
means  those  articles,  materials,  and  supplies 
to  be  acquired  under  this  contract  few  public 

"U.S.  made  end  product."  as  used  in  this 
clause,  means  an  arUcle  which  (l)  is  wholly 
the  growth,  product,  or  manufacture  of  the 
United  States,  or  (2)  in  the  case  of  an  article 
which  consisU  in  whole  or  in  part  of 
materials  from  another  country  or 
instrumentality,  has  been  substantially 
transformed  in  the  United  States  into  a  new 
and  different  article  of  commerce  with  a 
name,  character,  or  use  distinct  from  that  of 
the  article  or  articles  from  which  it  was  so 
transformed. 

"Nondesignated  country  end  products,"  as 
used  m  this  clause,  means  any  end  product 
which  is  not  a  U.S.  made  end  product, 
designated  country  end  product,  Caribbean 
Basin  Country  end  product,  Canadian  end 
product  or  Mexican  end  product. 

"United  States,"  as  used  in  this  clause. 
means  the  United  States,  its  possessions. 
Puerto  Rico,  and  any  other  place  which  is 
subject  to  its  jurisdiction,  but  does  not 
include  leased  bases  or  trust  territories. 

(b)  The  Contractor  agrees  to  deliver  under 
this  conu^ct  only  U.S.  made  end  products 
designated  country  end  products.  Caribbean 
Basin  country  end  products.  Canadian  end 
products  or  Mexican  end  products  or.  if  a 
national  interest  waiver  is  granted  under 
section  302  of  the  Trade  Agreements  Act  of 
1979.  nondesignated  country  end  producU. 
Only  if  such  ivaiver  is  granted  may  a 
nondesignated  country  end  product  be 
delivered  under  this  contract(s). 

(c)  Offers  will  be  evaluated  in  accordance 
with  the  policies  and  procedures  of  Part  25 
of  the  FAR  except  that  offers  of  U.S.  made 


end  products,  designated  country  end 
products.  Caribbean  Basin  end  products, 
Canadian  end  products  or  Mexican  end 
products  shall  be  evaluated  without  the 
restrictions  of  the  Buy  American  Act  or  the 
Balance  of  Payments  Program. 

(End  of  Clause) 

7.  Section  552.225-72  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (aMD  and  (c)  (the  chart  is 
unchanged]  to  read  as  follows: 

S52.225-72    Eligibto  Products  From 
Nondestgra**<>  Countries— Waiver. 

As  prescribed  in  525.407(b),  insert  the 
following  clause: 

EUGIBLE  PRODUCTS  PROM 
NONDESIGNATED  COUNTRIES— WAIVER 
(DEC  1994) 

(a)  In  accordance  with  the  Trade 
Agreements  Act  of  1979  and  48  CFR 
25.402(b),  no  eligible  product  that  originates 
in  a  nondesignated  country  may  be 
purchased  by  a  Federal  agency.  However, 
this  restriction  may  he  waived  before  award 
when  it  is  determined  to  be  in  the  national 
interest.  Accordingly,  offers  to  furnish 
products  originating  in  a  nondesignated 
country  identified  in  paragraph  (c)  below, 
may  be  submitted  in  resftonse  to  this 
solicitation  and  will  be  considered  for  award 
if  a  waiver  is  obtained  from  the  U.S.  Trade 
Representative  or  a  designee  (19  U.S.C  2512) 
on  the  basis  that: 

(1)  No  responsive  bid  or  technically 
acceptable  offer  from  a  responsible  offeror  is 
received  offering  U.S.  or  designated  country 
end  products  Caribbean  end  products, 
Canadian  or  Mexican  end  products  as 
defined  in  the  clause  entitled  "Trade 
Agreements  Act"  in  this  solicitation;  or 

(c)  The  Offeror  certifies  that  the  following 
product(s)  is  an  end  product  other  than  an 


end  product  of  fie  United  States,  a 
designated  couotry  or  a  Caribbean  Basin 
country  Canadian  or  Mexican  end  products, 
as  such  end  products  are  defined  in  the 
clause  entitled  "Trade  Agreements  Act"  in 
this  solicitationi 


8.  Section  55 
follows: 


Buy 


552.225-75 
ConstructkMi 

As  prescribed 
following  pro^  ision 

BUY  AMERICAN 
CONSTRUCnC  N 


American  Act  Notice- 
Mortals. 

in  525.205,  insert  the 


(a)  The  Buy 
generally 
construction 
this  contract 
American 
This  requirement 
excepted 
components 


225-75  is  revised  to  read  as 


ACT  NOTICE- 
MATERIALS  (JAN  1994) 


i^erican  Act  (41  U.S.C  10) 
requidss  that  only  domestic 

material  be  used  in  performing 
the  clause  entitled  "Buy 
ActHConstruction  Materials"). 

does  not  apply  to  the 
const^ction  material  or 
below: 


lis  ed  I 


(List  applicable  excepted  materials  or 
indicate  "none. ") 

(b)  Offers  l>as  k)  on  the  use  of  other  foreign 
construction  mi  iterial  may  be  acceptable  for 
award  if  the  Gotemment  determines  that — 

(1)  Comparalde  domestic  construction 
material  in  sufQcient  and  reasonably 
available  quant  ties,  of  a  satisfactory  quality, 
is  unavailable;  >r 

(2)  Use  of  coi  iparable  domestic 
construction  m  iterial  is  impracticable  or 
would  unreasoi  lably  increase  the  cost  of  this 
contract. 

(c)  Any  offer  sased  on  the  use  of  one  or 
more  other  fbr«  ign  construction  materials 
shall  include  a  irrent  data,  based  on  a 
reasonable  can*  'ass  of  suppliers,  in  the  format 
listed  in  paragi  iph  (g)  below,  clearly 
demonstrating  hat  the  cost  of  each  other 
foreign  constru  ::tion  material,  plus  6  percent, 


Foreign  and  Domestic  Coh  struction  Materials  Cost  Comparison 


Construction  material  des  :ription 


1: 

Foreign  construction  material 

Comparat)ie  domestic  construction  material 
Item  2: 

Foreign  construction  material 

Comparable  domestic  construction  material 


^  Include  all  delivery  costs  to  the  construction  site  and  any  an  licaUe  duty. 


(End  of  Provision) 

Alternate  I  (JAS  J994).  If  Alternate  I  is 
used,  paragraphs  (a)  and  (f)  of  the  basic 
clause  should  be  deleted  and  the  following 
paragraphs  (a)  and  (f)  substituted.  In 
addition,  two  asterisks  should  be  inserted 
after  the  phrase  "Foreign  construction 
material"  each  time  it  appears  in  the  chart  in 
para^tph  (g)  and  the  folIo«ring  explanation 
added  at  the  bottom  of  the  chart  "*  *  *  Do 
not  include  EC  or  NAFTA  counHy 
construction  materials." 

(a)  The  Buy  American  Act  (41  U.S.C  10> 
generally  requires  that  only  domestic 


is  less  than  the  cost  of  each  comparable 
domestic  construction  material.  The  cost  of 
construction  material  shall  include  all 
delivery  costs  to  the  construction  site  and 
any  applicable  duty  (whether  or  not  a  duty- 
free entry  certificate  may  be  issued). 

(d)  For  evaluation  purposes,  the 
Govenunent  will  add  to  the  offer  6  percent 
of  the  cost  of  other  foreign  construction 
material  that  qualifies  for  acceptance  under 
paragraph  (c)  above. 

(e)  When  offering  other  foreign 
construction  material,  offerors  may  also  offer 
at  stated  prices,  any  available  comparable 
domestic  construction  material  to  avoid  the 
possibility  that  the  entire  offer  will  be 
rejected  if  the  other  foreign  construction 
material  is  not  accepted  under  (c)  above.  If 
any  other  foreign  construction  material  does 
not  qualify  for  acceptance  under  paragraph 
(c)  above,  the  Government  will  evaluate  the 
offer  on  the  basis  of  the  stated  price  for 
comparable  domestic  construction  material, 
and  the  Offeror  shall  be  required  to  furnish 
such  domestic  construction  material  at  that 
price.  If  the  Offeror  does  not  state  a  price  for 
a  comparable  domestic  construction  material, 
and  the  other  foreign  construction  material 
does  not  qualify  for  acceptance  under 
paragraph  (c)  above,  the  Offer  will  t>e  rejected 
in  sealed  bid  procurements  and  may  be 
rejected  in  negotiated  procurements. 

(f)  If  the  foregoing  procedure  results  in  a 
tie  between  a  foreign  offer  as  evaluated  and 
a  domestic  offer,  award  shall  be  made  on  the 

.  domestic  offer.  In  such  case,  offers  proposing 
to  use  any  foreign  construction  material  will 
be  considered  to  be  foreign  offers. 

(g)  For  evaluation  purposes  under 
paragraph  (c)  above,  the  following 
information  and  any  applicable  supporting 
data  based  on  the  canvass  of  suppliers  shall 
be  included  in  the  offer  for  the  use  of  one  or 
more  other  foreign  construction  materials: 
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Unit  of 
measure 


Quantity 


Costfdol- 
larsV 


construction  n  aterial  be  used  in  performing 
this  contract.  I  lowever,  the  Memorandum  of 
Understanding  between  the  United  States  of 
America  and  t(e  European  Community  (EC) 
on  Govemmeii  procurement  and  the  North 
American  Free  Trade  Agreement  (NAFTA) 
exempt  EC  and  NAFTA  country  construction 
material  from  i  pplication  of  the  Buy 
American  Act  (See  FAR  52.225-15 
"Construction  f^aterials  under  European 
Community  aqd  NAFTA  Agreements"). 
Therefore,  the  Contractor  shall  use  only 
domestic  construction  material,  EC 
construction  i^aterials,  or  NAFTA  country 
constructioB  n  laterials  in  the  performance  of 


this  contract  except  for  other  foreign 
construction  materials,  if  any,  listed  below 
"Other  foreign  construction  material,"  as 
used  in  this  provision,  means  construction 
material  that  is  not  EC  or  NAFTA  country 
construction  material  as  defined  in  FAR 
52.225-15. 

(List  applicable  excepted  materials  or 
indicate  "none.") 

(f)  If  the  foregoing  procedure  results  in  a 
tie  between  an  offer  mat  includes  other 
foreign  construction  material  as  evaluated 
and  an  offer  that  includes  domestic,  EC  or 
NAFTA  construction  material,  awaiti  shall  be 


made  on  the  offer  providing  domestic.  EC  or 
NAFTA  construction  material. 

Dated:  November  30, 1994. 
Ida  M.  Ustad. 

Associate  Administrator  for  Acquisition 
Policy. 

IFR  Doc.  94-30817  Filed  12-15-94;  8:45  am) 
Biumo  CODE  682»41-M 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

S0CFRPart17 
RIN  1018-AB97 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Arroyo 
Southwestern  Toad 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  determines  endangered  status 
for  the  arroyo  southwestern  toad  (Bufo 
microscaphus  califomicus)  pursuant  to 
the  provisions  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  arroyo  toad  occurs  exclusively  in 
streams  in  southern  California  and 
northwestern  Baja  C:alifomia,  Mexico. 
The  arroyo  toad  has  been  extirpated 
from  an  estimated  75  percent  of  its 
former  range.  Threats  to  the  survival  of 
this  species  include:  habitat 
degradation,  predatibn,  and  small 
population  sizes.  Only  6  of  the  22  extant 
populations  south  of  Ventura  are  known 
to  contain  more  than  a  dozen  adults. 
This  rule  implements  the  protection  and 
recovery  provisions  provided  by  the  Act 
for  the  arroyo  southwestern  toad. 
EFFECTIVE  DATE:  January  17, 1995. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Ventura  Field  Office,  U.S. 
Fish  and  Wildlife  Service.  2140  Eastman 
Avenue,  Suite  100.  Ventura,  California 
93003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cathy  R,  Brovm  at  the  above  address 
(805/644-1766). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  arroyo  toad  [Bufo  micmscaphus 
califomicus)  is  a  small  toad  in  the 
family  Bufonidae.  This  taxon  was 
originally  described  as  Bufo  cognatus 
califomicus  from  a  specimen  collected 
at  Santa  Paula,  Ventura  County  (Camp 
1915).  Camp's  specimen  was  later 
shown  to  differ  in  spveral  respects  from 


Bufo  cognatus  and  was  afforded  specific 
status  as  Bufo  califomicus  (Myers  1930). 
In  the  following  two  decades,  this  toad 
was  considered  a  subspecies  of  Bufo 
compactilis  (Linsdale  1940)  and  of  B. 
woodhousei  (Shannon  1949).  The 
currently  accepted  taxonomy  of  the 
arroyo  toad  as  a  subspecies  of  Bufo 
microscaphus,  the  southwestern  toad,  is 
based  on  morphological  similarities 
(Stebbins  1951.  Price  and  Sullivan 
1988).  The  arroyo  toad  (B.  microscaphus 
califomicus)  is  geographically  isolated 
from  the  Arizona  toad  (B.  microscaphus 
mtcroscaphus)  by  the  Mojave  and 
Colorado  Deserts.  Work  is  now  in 
progress  to  determine  if  the  arroyo  toad 
is  genetically  distinct  at  the  species 
level  (S.  Sweet,  Univ.  of  Calif.,  Santa 
Barbara,  pers.  comm.,  1991). 

The  arroyo  toad  is  a  small  (5  to  8 
centimeters  (cm)  (2  to  3  inches)),  light 
greenish  gray  or  tan  toad  with  warty 
skin  and  dark  spots.  Its  underside  is  buff 
colored  and  often  without  spots.  A  light- 
colored  stripe  crosses  the  head  and 
eyelids,  and  a  light  area  usually  occurs 
on  each  sacral  hump  and  in  the  middle 
of  the  back.  Its  movement  consists  of 
hopping  rather  than  walking.  Its 
courtship  vocalization  is  a  high  trill, 
usually  lasting  8  to  10  seconds. 

The  arroyo  toad  is  restricted  to  rivers 
that  have  shallow,  gravelly  pools 
adjacent  to  sandy  terraces.  Breeding 
occurs  on  large  streams  with  persistent 
water  from  late  March  until  mid-June 
Sweet  1989).  Eggs  are  deposited  and 
larvae  develop  in  shallow  pools  with 
minimal  current  and  little  or  no 
emergent  vegetation  and  with  sand  or 
pea  gravel  substrate  overlain  with 
flocculent  silt.  After  metamorphosis 
(June  or  July),  the  juvenile  toads  remain 
on  the  bordering  gravel  bars  until  the 
pool  no  longer  persists  (3  to  8  weeks, 
depending  on  site  and  year)  (Sweet 
1992).  Juveniles  and  adults  forage  for 
insects  on  sandy  stream  terraces  that 
have  nearly  complete  closure  of 
cottonwoods  [Populus  spp.),  oaks 
[C^ercus  spp),  or  willows  [Salix  spp.), 
and  ahnost  no  grass  and  herbaceous 
cover  at  ground  level.  Adult  toads 
excavate  shallow  burrows  on  the 
terraces  where  they  shelter  during  the 
day  when  the  surface  is  damp  or  during 
longer  intervalsin  the  dry  season  (Sweet 
1989). 

Arroyo  toads  were  historically  found 
along  the  length  of  drainages  in 
southern  California  from  San  Luis 
Obispo  County  to  San  Diego  County,  but 
now  they  survive  primarily  in  the 
headwaters  as  small  isolated 
populations  (Sweet  1992,  J.  Stephenson 
Cleveland  National  Forest,  in  litt..  1993). 
Urbanization  and  dam  construction 
beginning  in  the  early  1900's  in 


southern  California  caused  most  of  the 
extensive  habitat  degradation.  The 
species  was  formerly  distributed 
southward  along  the  northwestern 
coastal  region  of  Baja  California, 
Mexico,  to  the  vicinity  of  San  Quintin 
(ca.  30.5»  N  Lat.). 

Most  remaining  populations  in  the 
United  States  occur  on  privately  owned 
lands,  primarily  within  or  adjacent  to 
the  Cleveland  NaUonal  Forest.  Less  than 
50  percent  of  the  known  extant 
populations  of  arroyo  toad  occur  in 
areas  owned  or  managed  by  the  Forest 
Service  (Los  Padres,  San  Bernardino 
and  Cleveland  National  Forests)  (Sweet 
1992.  J.  Stephenson,  in  litt.,  1993).  Due 
mostly  to  habitat  destruction,  only  eight 
dramages  remain  where  populations  of 
this  species  may  be  viable  (S.  Sweet 
pers.  comm.  1993;  J.  Stephenson,  in  litt., 
1993).  In  1990,  only  seven  pairs  of 
arroyo  toads  were  known  to  have  bred 
anywhere  within  the  toad's  range 
(Sweet  1992).  Due  to  the  isolation  and 
the  small  sizes,  almost  all  populations 
are  at  great  risk  of  extinction. 

Previous  Federal  Action 

The  arroyo  toad  was  first  included  by 
the  Service  as  a  category  2  candidate 
species  in  the  September  18, 1985, 
NoUce  of  Review  of  Vertebrate  Wildlife 
(50  FR  37958).  Category  2  applies  to 
taxa  for  which  information  now  in  the 
possession  of  the  Service  indicates  that 
proposiiig  to  list  as  endangered  or 
threatened  is  possibly  appropriate,  but 
for  which  conclusive  data  on  biological 
vuhierability  and  threat  are  not 
currently  available  to  support  proposed 
rules.  The  subspecies  also  was  included 
as  a  category  2  candidate  in  the  January 
6, 1989,  and  November  21, 1991, 
Animal  Notices  of  Review  (54  FR  554 
and  56  FR  58804,  respectively).  After 
publication  of  the  most  recent  Notice  of 
Review,  the  Service  obtained  substantial 
information  on  the  biological 
vuhierability  and  the  environmental 
threats  to  elevate  this  species  to  category 
1.  Category  1  species  are  those  for  which 
the  Service  possesses  sufficient  data  to 
support  proposals  for  listing.  Most  of 
^e  new  information  and  analyses  came 
from  Dr.  Samuel  Sweet,  University  of 
California,  Santa  Barbara:  Dr.  Mark 
Jennings.  California  Academy  of 
Sciences;  and  staff  of  the  Los  Padres 
National  Forest. 

On  December  30, 1992,  (not  January 
12, 1993,  as  indicated  in  proposed  rule 
(58  FR  41232))  the  Service  received  a 
petition  from  Dr.  Sweet  and  Dr.  Mark 
Jennings  to  list  the  arroyo  toad  as 
endangered  (Sweet  and  Jennings  1992.. 
Section  4(b)(3)(A)  of  the  Endangered  ' 
Species  Act  of  1973  (Act),  as  amended 
(16  U.S.C  1531  et  seq).  requires  to  th»» 
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maximum  extent  practicable,  that  the 
Secietaiy  mtka  a  finding  within  90  days 
of  receipt  of  a  petition,  as  to  whether  or 
not  fub^ntiaf  infonnation  indicates  the  ' 
requested  action  may  be  warranted.  If 
such  a  finding  is  made,  the  Service  is 
directed  to  commence  a  review  of  the 
status  of  the  species.  Within  12  months 
of  receipt  of  a  petition  found  to  present 
substantial  information,  the  Secretary  is 
further  directed  to  make  a  finding  that 
the  petitioned  action  is  warranted,  not 
warranted,  or  warranted  but  precluded. 
In  this  instance,  the  prroaration  of  the 
proposed  rule  was  nearly  complete  at 
the  time  the  petition  was  received,  thus 
alleviating  the  need  to  commence  the 
status  review  that  the  Service  would 
typically  start  in  response  to  a  petition. 

On  August  3, 1993,  the  Service 
published  a  proposed  rule  in  the 
Federal  Regbtor  (58  FR  41231)  to  list 
the  arroyo  toad  as  endangered.  That 
proposal  was  based  primarily  on 
information  provided  by  the  petitioners, 
published  literature,  and  contacts  with 
various  herpetologists. 

Summary  of  Comments  and 
Recommendations 

In  the  August  3, 1993.  proposed  rule 
and  associated  notifications  all 
interested  parties  were  requested  to 
submit  fectual  rroorts  or  information 
relevant  to  a  final  decision  cm  the  listing 
proposal.  Appropriate  state  agencies, 
county  governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Notice  of  the 
publication  of  the  proposal  was 
published  in  the  Santa  Barbara  News 
Press,  Los  Angeles  Times,  and  the  San 
Diego  Union  Tribune.  Requests  for  a 
public  hearing  were  received  from  four 
parties:  the  California  Cattlemen's 
Association,  the  Newhall  Land  and 
Farming  Company,  Public  Lands  for  the 
People,  and  United  Water  Conservation 
District.  On  September  9, 1993,  the 
Service  published  a  notice  in  the 
Federal  Register  announcing  the 
hearing  and  extending  the  comment 
period  until  October  IS,  1993  (58  FR 
47428).  The  Service  conducted  a 
hearing  on  October  4, 1993,  at  the 
Minerals  Management  Service  in 
Camarillo,  California.  Thirteen  parties 
presented  testimony. 

During  the  comment  period,  the 
Service  received  written  and  oral 
comments  from  27  parties,  including 
those  of  three  Federal  agencies,  three 
State  agencies,  and  19  individuals  or 
groups.  The  Santa  Monica  Mountains 
National  Recreation  Area  (National  Paric 
Service).  U.S.  Forest  Service,  the  U.S. 
National  Biological  Survey's  National 
Ecology  Research  Center,  Southwestern 
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Herpetologists  kNaety,  Keep  the  Sespe 
Wild  Conunitte  9,  and  ihe  Environmental 
Defense  Center  were  some  of  the  eight 
conunenters  ex  )ressing  support  for  the 
listing  proposa  .  Sixteen  conunenters 
opposed  the  lii  ting  of  the  arroyo  toad. 
Ei^t  were  neu  ral  on  the  proposal  but 
offiered  darific  tion  or  additional 
information.  W  ritten  and  oral 
statements  obt(  ined  during  the  public 
hearing  and  coi  nment  period  are 
combined  in  tl:  9  following  discussion. 
In  addition,  in!  armation  submitted  by 
the  commentert,  including  updated 
locality  and  papulation  data  from  the 
Cleveland,  SanjBemardino,  and  Los 
Padres  Nations  Forests,  has  been 
incorporated  into  Ais  final  rule. 
Opposing  comments  and  other 
comments  questioning  the  rule  have 
been  oi:ganized  into  specific  issues. 
These  issues  a^d  the  Service's  response 
to  each  are  suiAmarized  as  follows: 

Issue  1 :  One  pf  the  petitioners  noted 
that  the  common  name  for  the  species, 
Bufo  microscaphus,  is  southwestern 
toad,  whereas  fhe  common  name  of  the 
subspecies,  B.  tnicroscaphus 
califomicus,  isi  arroyo  toad.  In  the 
proposed  rule  the  Service  referred  to  B. 
microscaphus  jcalif amicus  as  the  arroyo 
southwestern  load. 

Service  ilesnonse;  The  Service 
acknowledgesjhe  nomenclatural 
confusion  in  tie  proposed  rule.  The 
Service  prefer^  to  utilize  common 
names  of  subs|>ecies  that  also  reflect  the 
species  to  whith  it  is  presently 
assigned:  such  usage  allows  the  general 
public  to  find  information  on  bdth  the 
full  species  anil  the  listed  subspecies. 
The  common  Aanie  of  the  subspecies 
appears  as  the  "arroyo  southwestern 
toad"  in  the  rule  but  is  usually  referred 
to  as  the  "amwo  toad"  in  the  preamble 
text.  I 

Issue  2:  Several  commenters  believed 
that  there  was  insufficient  scientific 
evidence  to  list  the  arroyo  toad;  that  all 
the  data  on  thf  species  came  from  a 
single  "biase<£'  source;  and  that  more 
studies  shoula  be  conducted  before  a 
final  decision  pn  listing  could  be  made. 
Service  Response:  In  researching  the 
proposed  rule:  the  Service  reviewed 
data  and  consnlted  publications  from 
many  sources]  including  herpetologists 
at  academic  institutions,  staff^  biologists 
with  the  U.S.  Forest  Service,  research 
biologists  witlin  the  Fish  and  Wildlife 
Service,  and  museum  records.  It  is  the 
consensus  of  ^e  herpetologists  that 
contacted  the  Service  that  the  arroyo 
toad  is  one  of  the  most  threatened 
amphibians  ii  southern  California  (see 
Issue  7).  A  re<  ent  report  prepared  under 
contract  to  th^  California  Department  of 
Fish  and  Game  stated  that  the 
combination  Qf  threats  "probably  make 
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this  taxon  the  most  vulnerable  in 
California"  (Jennings  and  Hayes  1992). 
In  regard  to  recommendationg  that  more 
studies  are  needed  before  listing  the 
arroyo  toad,  section  4  of  the  Act  states 
that  a  determination  to  list  must  be 
based  on  the  best  scientific  and 
commercial  data  available  after 
conducting  a  review  of  the  status  of  the 
spedes.  The  Servitx  completed  such  a 
review  of  the  toad  in  preparing  the 
proposed  rule  and  prior  to  the  receipt  of 
the  petition.  The  best  scientific  and 
commercial  data  now  available  supports 
listing  the  arroyo  toad  as  endangered. 

Issue  3:  Several  commenters  btslieved 
that  the  proposed  rule  did  not  present 
any  scientific  evidence  for  the  adverse 
effects  of  mining,  recreation,  or  grazing 
on  arroyo  toads. 

Service  Response:  Hie  proposed  rule 
presented  niunerous  examples  of  habitat 
degradation  caused  by  mining, 
recreation,  and  grazing  (see  Factor  A  in 
the  proposed  rule  and  this  final  rule). 
As  stated  in  the  proposed  rule,  mining, 
recreation,  and  grazing  have  all  been 
observed  to  alter  microhabitat 
characteristics  essential  to  successful 
breeding  of  arroyo  toads.  Recreation  and 
grazing  are  also  implicated  in  mortality 
of  adult  and  juvenile  arroyo  toads.  As 
directed  by  the  Act,  the  Service  used  the 
best  available  scientific  and  conunerdal 
data  in  proposing  to  list  the  arroyo  toad. 
These  data  demonstrate  the  potential 
negative  effects  of  these  activities. 
Although  the  commenters  do  not  agree 
with  the  conclusions  in  the  proposed 
rule,  they  did  not  submit  any 
information  to  disprove  the  Service's 
analysis  of  the  effects  of  mining, 
grazing,  or  recreation  on  arroyo  toad 
populations. 

issue  4:  Several  commenters  stated 
that  the  listing  of  the  arroyo  toad  should 
not  proceed  until  the  Service  conducts 
the  appropriate  National  Environmental 
Policy  Act  review. 

Service  Response:  The  Service  need 
not  prepare  enviroiunental  assessments 
or  enviroiunental  impact  statements    ■ 
pursuant  to  the  National  Environmental 
PoUcy  Act  (NEPA)  for  reasons  outlined 
in  the  Federal  Register  on  October  25, 
1983  (48  FR  49244).  Basically,  the 
listing  of  a  spedes  is  exempt  as  a  matter 
of  law  for  NEPA  review.  Listing 
decisions  are  based  upon  biological,  not 
sociological  or  economical, 
considerations.  This  view  has  been 
upheld  in  at  least  one  court  case  {Pacific 
Legal  Foundation  v.  Andnis,  657  F.  2d 
829  (1981)) 

Issue  5:  One  commenter  was  puzzled 
by  the  Service's  statement  in  the 
proposed  rule  that  "little  opportunity 
exists  for  natural  dispersal  and 
recolonization  following  local 


ertirpations,"  because  volunteers  of  an 
off-road  vehicle  assodaUon  had  recently 
offered  to  relocate  toads  into  formeriv 
occupied  habitats. 

Service  Response:  The  Service's 
statement  referred  to  the  effects  of 
habitat  fragmentation  on  the  viability  of 
arroyo  toad  populations  and  their  ability 
to  disperse  naturally  to  reoccupy  former 
habitat.  The  Service  appreciates  the 
offer  for  volunteer  help  and  will 
consider  such  offer  in  the  recovery  of 
the  species.  The  remtroducUon  of 
arroyo  toads  into  habitats  from  which 
small,  isolated  populations  had  become 
extirpated  would  likely  require 
frequent,  intensive  management  efforts 
In  most  cases,  such  efforts  would  be 
unsuccessful,  especially  if  the  arroyo 
toads  were  placed  in  degraded  areas. 
Section  2  of  the  Endangered  Species  Act 
clearly  states  that  the  purpose  of  the  Act 
is  to  provide  a  means  whereby  the 
natural  ecosystems  upon  which 
endangered  and  threatened  species 
depend  may  be  conserved.  However, 
such  intensive  management  actions  may 
play  a  role  in  endangered  species 
recovery,  in  addiUon  to  habitat 
protection. 

Issue  6:  One  commenter  stated  that 
failure  to  designate  critical  habitat 
hampers  the  efforts  of  landowners  and 
other  interested  parties  to  locate 
additional  populations  of  this  species 
possibly  precluding  the  need  for 
protection  under  the  act." 

Service  Response:  Designation  of 
critical  habitat  for  the  arroyo  toad  would 
not  be  prudent  at  this  time.  The  arroyo 
!f^  «,t*ireatened  by  taking,  an  activity 
difficult  to  control.  Remaining 
populaUons  of  the  arroyo  toad  are  small 
and  geographically  restricted,  so  that 
they  are  now  vulnerable  to  unrestricted 
coUecUon.  PublicaUon  of  specific 
localities,  which  would  be  required  in 
proposing  critical  habitat,  would  reveal 
precise  locality  data  and  thereby  make 
the  species  more  vulnerable  to 
additional  collection  and  acts  of 
vandalism,  and  increase  the  difficulties 
of  enforcement.  Designation  of  criUcal 
habitat  first  focuses  on  known  occupied 
habitat,  which  would  not  aid  in  locatinc 
additional  populations. 

Issue  7:  One  commenter  believed  that 
the  Service  was  not  justified  in  keeping 
habitat  and  population  data 
confidenUal,  because  this  practice  "does 
not  allow  for  an  independent 
assessment  of  the  vuhierability  of  the 
species  and  the  criUcal  need  for  Usting  " 

Service  Response:  The  proposed  and' 
tina^  rules  contain  a  complete  summary 
of  the  data  available  to  the  Service 
regarding  the  status  of  the  arroyo  toad 
Habitat  and  population  data  have  been 
available  for  review  (see  "Addresses" 
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section  above).  As  discussed  above 
(Issues  2  and  6),  these  data  have  been 
re^aewed  by  the  scientific  community 
and  there  is  a  consensus  among 
herpetologists  that  the  arroyo  toad  is 

?°!.™.P*»  ™os*  threatened  amphibians 
in  Cahfomia. 

Issue  8:  Several  commenters  referred 
to  the  economic  impacts  of  fisting  the 
arroyo  toad  and  recommended  that  the 
Service  not  proceed  with  listing  the 
species  until  (he  present  and  future 
economic  impacts  of  Usting  had  been 
considered. 

Service  Response:  Sedion  4  of  tiie  Act 
directs  the  Service  to  consider  only  the 
best  scientific  and  commercial  data 
available  when  making  a  decision 
regarding  the  appropriateness  of  listing 
a  species  as  endangered  or  threatened- 
economic  impacts  are  not  considered  in 
this  evaluation.  Economic  factors  are 
only  to  be  considered  in  the  designation 
of  critical  habitat. 

Issue  9:  Several  commenters 
contended  that  listing  constitutes  takinc 
of  private  property  by  the  Federal 
government  without  compensation  to 
the  landowner. 

Service  Response:  Listing  of  the 
arroyo  toad  under  the  Endangered 
Species  Act  will  tingger  the  protective 
measures  of  section  9  of  the  Act 
prohibiting  the  take  of  tiiis  species,  to 
addition,  the  Act  requires  Uiat  Federal 
agencies  insure  Uiat  activities  tiiey 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  any  listed  species,  or 
destroy  or  adversely  modify  its  critical 
ftabitat,  if  any  is  designated.  Any 
activity  on  private  land  that  requires 
Federal  involvement  (such  as  a  section 
404  permit  under  the  Clean  Water  Act) 
Uiat  may  affect  this  species  would  have 
to  be  reviewed  by  the  Service  to  insure 
that  the  continued  existence  of  the 
species  would  not  be  jeopardized 

Listmg  under  the  Act  does  not  imply 
Uiat  private  land  would  be  confiscated 
or  taken  wiUiout  just  compensation 
Recovery  planning  for  Uie  arroyo  toad 
may  include  recommendations  for  land 
acquisition  or  easements  involving 
private  landowners.  These  efforts  only 
would  be  undertaken  wiUi  Uie 
cooperation  of  Uie  landowner.  In  the 
majority  of  cases,  private  landowners 
are  not  precluded  from  using  Uieir  land 
m  Uie  manner  originally  intended. 

Issue  10:  One  commenter  requested 
Uiat  the  proposed  listing  of  Uie  arroyo 
toad  be  delayed  until  the  Service  could 
investigate  Uie  possibility  of 
implementing  an  arroyo  toad  hatchery 
and  transplanting  program. 

Service  Response:  Section  2  of  Uie 
Endangered  Spedes  Act  states  Uiat  the 
purpose  of  Uie  Act  is  to  provide  a  means 


whereby  the  ecosystems  upon  which 
endangered  and  Uireatened  species 
depend  may  be  conserved.  Captive 
breedmg  programs,  such  as  Uie  hatchery 
proposed  by  Uie  commenter,  may  be 
considered  in  planning  for  Uie  recoverA' 
of  some  hsted  species  but  are  not  a 
substitute  for  recovery  of  listed  species 
in  Uie  wild.  See  Uie  Service's  response 
to  Issue  5  above. 

Issue  11:  One  commenter  asked  if  the 
arroyo  toad's  decline  is  tied  to  Uie 
woridwide  amphibian  decline 

Service  Response:  The  Endangered 
Species  Act  permits  Uie  Usting  of 
species  Uiat  have  become  rare  due  to 
both  natural  and  manmade  factors.  The 
dechne  of  Uie  arroyo  toad  may  be  due 
in  part  to  Uie  as-yet-unknown  factors 
Musing  the  decline  of  amphibians 
throughout  Uie  world.  As  summarized 
m  Uie  proposed  rule,  however,  habitat 
degradation,  predation  by  introduced 
species,  and  Uie  inadequacy  of  existing 
regulatory  mechanisms  have  played  a 
significant  role  in  the  arroyo  toad's 
decUne. 

Jssue  12:  One  commenter  stated  that 
the  decision  to  list  the  arroyo  toad 
should  be  wiUiheld  until  Uie  genetic 
studies  prove  that  the  arroyo  toad  is  a 
distinct  species. 

Service  Response:  Section  3(15)  of  the 
Act  states  Uiat  "(T)he  term  "species" 
includes  any  subspecies  of  fish  or 
wildhfe  or  plants  .  .  .  which 
interbreeds  when  mature."  Therefore 
for  Uie  purposes  of  Uie  Act,  Uiis 
subspedes  is  U«ated  as  a  species. 
Determination  of  full  species  status  is 
not  necessary  to  proceed  wiUi  listing  Uie 
arroyo  toad.  ® 

Jssue  13:  One  commenter  questioned 
Uie  Service's  preparation  of  a  proposed 
rule  prior  to  receipt  of  a  petition.  The 
commenter  suggested  Uiat  Uiis  indicated 
impropnety,  and  an  unacceptablv  close 
relationship  wiUi  Uie  petitioneis,  on  Uie 
part  of  Uie  Service. 

Senice  Response:  Section  4(b)  of  Uie 
Act  establishes  two  meUiods  by  which 
a  species  may  be  considered  for  listinc 
Section  4(b)(1)(A)  describes  Uie  process 
followed  by  the  Service  when  Uie 
Service  initiates  a  listing  proposal 
Section  4(b)(3)(A)  describes  the  process 
of  initiating  a  listing  action  in  response 
to  a  petition,  to  each  case,  Uie  Service 
conducts  a  status  review  of  the  species 
A  status  re\'iew  takes  into  account  Uie 
b^t  available  scientific  and  commercial 
information,  including  published 
reports  and  consultations  with  experts 
r^ardingUie  species  to  determine  if  it' 
should  be  provided  protection  under  the 
Act.  In  Uie  case  of  Uie  arroyo  toad,  as 
discussed  above,  Uie  Service  had 
completed  a  status  review  of  Uie  species 
and  drafted  a  proposed  rule  (pursuant  to 
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1 4(bKlXA))  befcte  die  pedtion 
was  received. 

/ssue  14-.  Two  conunentecs  contended 
dtet  adequate  regulatory  medumisms 
are  currently  in  place  to  protect  the 
arroyo  toad,  because  the  species  occurs 
largely  on  Netional  Praest  lands. 
Therelore.  any  action  that  could  affect 
the  spades  would  undergo 
environmental  review  pursuant  to 
National  Environmental  Policy  AcL 

Service  Response:  As  stated  in  the 
proposed  rule  and  this  final  rule,  the 
arroyo  toad  has  beoi  extirpated  firom  an 
estimated  75  percent  of  its  former  range. 
Although  a  substantial  proportion  of 
currently  occupied  habitat  is  found  on 
National  Forest  lands,  recovery  of 
arroyo  toads  on  privately  owned  lands 
will  likely  be  necessary  to  restore  the 
spades  to  levels  that  will  permit 
removal  from  the  endangered  spedes 
list.  The  commenters  are  correct  in 
stating  that  actions  on  Federal  lands 
would  be  subject  to  review  under  the 
National  Environmental  Policy  Act 
(NEPA).  However,  the  ol^ective  of 
NEPA  is  to  ensure  that  Federal  agendes 
consider  every  significant  aspect  of  the 
environmental  impact  of  a  proposed 
action.  The  law  does  not  guarantee  that 
actions  with  significant  impacts  will  not 
be  authorized.  Therefore,  NEPA  will  be 
applied  to  actions  that  affect  the  arroyo 
toad,  but  it  does  not  assure  protedion 
for  the  spedes. 

Issue  IS:  One  commenter  stated  that 
listing  will  not  alleviate  the  effect  of 
exotic  predators,  which  was  identified 
in  the  proposed  rule  as  one  of  the  most 
severe  threats  to  the  survival  of  the 
arroyo  toad. 

Service  Response:  The  Act  provides 
for  the  determination  of  endangered  or 
threatened  status  to  be  based  upon  the 
five  factors  of  section  4(a)(1)  and  not 
upon  whether  or  not  certain  threats  can 
be  reduced  or  eliminated  in  a  species' 
recovery.  Section  4(f)(1)  of  the  Act 
directs  the  Service  to  develop  and 
implement  a  recovery  plan  for  the 
conservation  and  s\uvival  of  listed 
spedes.  Most  of  the  exotic  predators  are 
either  game  fish  (e.g.,  bass,  trout)  or  the 
bullfrog  (see  below).  A  recovery  plan 
would  address  the  reduction  of  some  of 
the  impacts  from  those  predators 
through  State  and  Federal  actions. 
Section  6  of  the  Ad  enables  the  Service 
to  transfer  fimds  to  State  endangered 
spedes  conservation  programs  for 
implementation  of  actions  that  will 
further  the  conservation  of  the  listed 
species.  Thus,  by  listing  the  arroyo  toad, 
guidance  and  funding  can  be  provided 
for  habitat  management,  including 
control  of  exotic  predators  in  arroyo 
toad  habitats. 


Sumouuy  of  Factors  Affecting  the 
Spedes 

After  a  thnoi  igh  review  and 
consideration  g  fall  information 
available,  the  S  wioe  has  determined 
that  the  arroyo  load  should  be  classified 
as  an  endanger^  spedes.  Procedures 
found  at  sectiof  4  of  the  Endangered 
Spedes  Act  (iqjU.S.C.  1531  et  seq.)  and 
^^  part  424) 
j  implement  the  listing 
I  Act  were  followed.  A 
letermined  to  be  an 
Btened  spedes  due  to 


r^ulations  (SO 
promulgated  t 
provisions  of 
species  may  be 
endangered  or 


one  or  more  of  he  five  fadors  described 
in  section  4(a)(  ).  These  fadors  and 
their  applicatio  n  to  the  arroyo 
southwestern  ti  ad  [Bufo  microscaphus 
califomicus)  ar  i  as  follows: 

A.  The  Present  jr  Threatened 
Destruction,  Mt  dification,  or 
Curtailment  of  ts  Habitat  or  Range 

Habitat  destruction  and  alteration 
constitutes  the  most  severe  threat  facing 
the  arroyo  toad.  This  toad  is  now 
confined  to  the  {headwaters  of  streams  it 
occupied  histoiically  along  their  entire 
lengths.  { 

The  arroyo  toed  was  formerly  found 
on  rivers  with  near-perennial  flow 
throughout  sou  hem  California  from 
San  Luis  Obisp  >  Co^mty  to  San  Diego 
County.  It  is  be  ieved  to  be  extirpated  in 
San  Luis  Obispb  County  (S.  Sweet,  pers. 
comm.,  1991).  populations  persist  in 
Santa  Barbara.  Venting.  Los  Angeles. 
Riverside,  and  tan  Diego  Counties. 
Recent  sightings  of  scattered  individuals 
have  been  reported  from  Orange.  San 
Bernardino,  an^  southwest  Imperial 
Counties^ 

The  majority  of  the  remaining 
populations  in  Santa  Barbara  and 
Vent\ira  Counties  are  located  on  the  Los 
Padres  National  Forest.  This  National 
Forest  supports]  the  majority  of  southern 
California's  remaining  intact  large  river 
itains  five  viable 
)yo  toads.  Sespe 
County  has  the  largest 
Ion  (Sweet  1992).  Other 
populations  are  found  on  the  Sisquoc, 
Santa  Ynez,  and  upper  and  lower  Pirn 
drainages  (Sweit  1992). 

Populations  vp  the  south  are  located 
primarily  in  Saf  Diego  and  Riveraide 
Counties  and  are  predominanUy  foimd 
in  the  vicinity  of  the  Cleveland  National 
Forest  and  on  private  lands  within  or 
adjacent  to  nati  inal  forest.  In  San  Diego 
County,  arroyb  oads  have  been  found 
on  the  Santa  hAt  rgarita.  Guejito. 
Sweetwater,  Va  ledto.  San  Luis  Rey. 
Santa  Ysabel,  V  itch.  Cottonwood, 
Temescal,  Agua  Caliente,  Santa  Maria, 
Lusardi,  Pine  V  Jley.  Noble,  Kitchen. 
Long  Potrero,  U  jper  San  Diego,  San 
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Vinoente.  and  Mmena  drainages. 
Populations  cm  Temescal.  Agua 
Caliente.  Pine  Valley,  and  Cottonwood 
drainages  may  be  ccmsidered  viable  0> 
Stephenson,  in  litt.,  1993;  J.  Copp, 
CaHfomia  Academy  of  Sciences,  in  litt^ 
1993).  Recent  surveys  have  located  very 
small  populations  of  arroyo  toads  in 
four  creeks  in  southwestern  Riverside 
County  (Temecula.  Arroyo  Seco.  San 
Mateo,  and  Tenaja  Grades)  0- 
Stephenson,  in  litt..  1993).  The  single 
recent  occurrence  of  toroyo  toads  in  San 
Bernardino  County  is  on  Deep  Creek  in 
the  San  Bernardino  National  Forest. 

Several  fedors  presentiy  threaten  the 
remaining  25  pocent  of  the  habitat  of 
the  arroyo  toad  including:  (1)  Short-  and 
long-term  dianges  in  river  hydrology, 
induding  construction  of  dams  ana 
wato*  diversions;  (2)  alteration  of 
riparian  wetland  habitats  by  agriculture 
and  urbanization;  (3)  construction  of 
roads;  (4)  site-spedfic  damage  by  off- 
highway  vehicle  use;  (5)  development  of 
campgn>unds  and  other  recreational 
activities:  (6)  over-grazing;  and  (7) 
mining  activities. 

Dam  construction  was  responsible  for 
the  loss  of  approximately  40  percent  of 
the  estimatfld  original  range  of  the 
arroyo  toad.  Twenty-six  large 
impoundments  are  currenUy  located 
within  the  range  of  this  spedes, 
inundating  over  190  km  (120  miles)  of 
suitable  habitat.  Additicmal  areas  have 
been  identified  as  potential  dam  sites 
and,  if  constructed,  would  destroy  25 
percent  of  the  currant  range  (6  to  7 
percent  of  the  original  range)  of  the 
arroyo  toad  (Sweet  1991a). 

In  addition  to  habitat  loss  through 
direct  inundation,  dams  can  have 
significant  effects  on  habitat  quality 
downstream.  Artifidal  flow  regulation 
disrupts  the  natural  processes  that 
produce  the  terrace  and  pool  habitats 
required  by  arroyo  toads.  Unseasonal 
water  releases  may  prevent  arroyo  toads 
from  breeding  due  to  habitat  changes 
(Sweet  1992). 

Another  consequence  of  sustained 
unnatural  pereimial  flows  below  dams 
is  an  adverse  effed  on  the  habitat  of  this 
species  by  encouraging  vegetative  - 
growth  in  a  riparian  corridor,  which 
increases  ground  stability  and  hence 
confines  and  deepens  the  creek  channel. 
Water  temperatures  are  fedu(»d  below 
the  temperatures  needed  for  larval 
development  (Sweet  1991a). 

The  arroyo  toad  is  also  sensitive  to 
stream  diversions  as  they  cause  the 
riparian  areas  to  dry.  Watw  diversions 
that  alter  normal  flows  have  degraded 
habitats  and  adversely  affected  arroyo 
toads  by  leading  to:  (1)  llie  early  drying 
of  breeding  pools,  causing  breeding 
failures  or  loss  of  the  larval  population; 
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(2)  restriction  of  the  period  essential  for 
rapid  growth  when  newly- 
metamorphosed  toads  can  forage  on 
damp  gravel  bare;  and  (3)  loss  of  damp 
subsurface  soil,  which  may  result  in 
hi^  adult  mortality  during  late  summer 
and  early  fall  (Sweet  1992). 

Development  projects  in  riparian 
wetlands  have  caused  permanent  losses 
of  riparian  habitats  and  are  the  most 
conspicuous  factor  in  tiie  decline  of  the 
arroyo  toad  (S.  Sweet,  pers.  comm.. 
1991).  Agriculture  and  urbanization 
have  already  destroyed  much  of  the 
suitable  arroyo  toad  habitat  soutii  of  Uie 
Sftnta  Clara  River  in  Ventura  County  (S. 
Sweet,  pers.  comm.,  1991),  Stream 
terraces  have  been  converted  to  farming, 
road  corridors,  and  residential  and 
commerdal  uses,  while  the  streams 
Aemselves  have  been  channelized  for 
flood  contix)!.  Large  stretches  of  riparian 
corridor  habitat  have  also  been  degraded 
or  destroyed  by  cattle  and  feral  pigs  (S. 
Sweet,  pers.  comm.,  1991). 

Recreational  activities  in  riparian 
wetlands  have  had  substantial  negative 
effects  to  arroyo  toad  habitat  and 
individuals,  as  discussed  in  Factor  E. 
Off-highway  vehicles  cause  extensive 
damage  to  tiie  shallow  pools  m  which 
arroyo  toads  breed  (Sweet  1992). 

Stieamside  campgrounds  in  southern 
Cahfomia  national  forests  have 
frequentiy  been  located  adjacent  to 
arroyo  toad  habitat  (Sweet  -1992).  In  die 
Los  Padres  National  Forest,  each  of  die 
three  campgrounds  on  Piru  and  Sespe 
peeks  were  developed  on  terraces  used 
by  arroyo  toads  within  50  to  100  meters 
(150  to  300  feet)  of  their  breeding  pools 
On  tiie  upper  Santa  Ynez  River,  also  in 
Los  Padres  National  Forest,  tfiree  of  four 
campgrounds  are  also  located  in  arroyo 
toad  habitat  (Sweet  1991a,  1991b).  The 
placement  of  campgrounds  is  similar  in 
tiie  Qeveland  National  Forest  in  San 
Diego  County;  upper  San  Juan  Creek, 
upper  San  Luis  Rey  River,  and 
Cottonwood  Creek  all  have 
canai^unds  situated  adjacent  to  arroyo 
toad  bleeding  habitats  (M.  Jennings,  in 
litt.,  1993).  * 

The  use  of  heavy  equipment  in  yearly 
reconstruction  of  roads  and  stieam 
crossings  in  the  national  forests  has  bad 
significant  and  repeated  impacts  to 
arroyo  toads  and  toad  habitat. 
Maintenance  of  the  road  to  Ogilvy 
Ranch,  a  private  inholding  in  Uie  Los 
Padres  National  Forest,  is  likely 
responsible  for  a  depressed  population 
of  arroyo  toads  in  Mono  Creek.  The 
C^lvy  Ranch  road  makes  18  crossings 
of  Mono  Creek,  many  direcUy  through 
or  near  arroyo  toad  breeding  pools.  In 
summer  1992,  the  Los  Padres  National 
Forest  declined  to  open  the  Ogilvy 
Ranch  road  in  order  to  protect 
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populations  of  arroyo  toads  and  other 
candidate  amphibians  and  reptiles. 
However,  die  road  was  opened  with  a 
bulldozer  in  die  fall.  As  juvenile  arroyo 
toads  were  likely  burrowed  in  die  soft 
sand  adjacent  to  die  creek,  grading  die 
road  up  die  creek  destix>ye(rhabitat  and 
probably  killed  individual  toads. 
Regular  maintenance  of  roads  in  the  Los 
Padres  National  Forest  negatively  affects 
arroyo  toad  mdividuals  and  toad  habitat 
on  tiie  Santa  Ynez  River.  Piru  and  Sespe 
Creeks,  as  well. 

Mining  activities  are  an  additional 
tiireat  to  tiiis  spedes.  Recreational 
suction  dredging  for  gold  adversely 
affects  toad  habitat  and  individuals. 
Dredging  destroys  breeding  pools  used 
by  arroyo  toads  and  causes  excessive 
siltation  downstieam,  which 
asphyxiates  eggs  and  small  larvae.  For 
example,  during  the  Memorial  Day 
weekend  of  1991,  four  small  dredges 
operating  on  Piru  Creek  (Los  Padres 
National  Forest)  produced 
sedimentation  visible  more  than  1 
kilometer  (0.6  mile)  downstream  and 
adversely  affected  40,000  to  60,000 
arroyo  toad  larvae.  Subsequent  surveys 
revealed  nearly  total  destiuction  of  tiie 
species  in  this  sti-eam  section;  fewer 
than  100  larvae  survived,  and  only  4 
juvenile  toads  were  located  (Sweet 
1992). 

Several  rivers  in  the  Los  Padres 
National  Forest  were  recently 
temporarily  closed  to  gold  mining,  and 
it  is  uncertain  whedier  die  ban  will  be 
made  permanent.  In  December  1992.  a 
group  of  miners  challengedthe  Forest 
Service's  audiority  to  close  Piru  Creek  to 
mining.  These  individuals  practiced 
various  metiiods  of  gold  extiaction  until 
cited  by  the  Forest  Service.  It  is 
probable  that  future  challenges  will 
occur  and,  if  successftil,  will  tiireaten 
the  population  of  arroyo  toads  on  Pina 
Creek. 


.  B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Populations  of  die  arroyo  toad  are 
becoming  so  small  and  confined  that 
even  limited  taking  by  campers, 
recreationists,  and  sdentific  researchers 
could  adversely  affect  tiiis  species' 
viability.  These  toads  are  tiweatened 
from  collecting  by  children  near  the 
campgrounds.  No  data  exists  on  the 
extent  of  such  collection  activities,  but 
it  is  probable  that  it  continues  to  occur. 


C.  Disease  orPredation 

Over  the  past  20  years,  at  least  60 
species  of  fishes  have  been  introduced 
to  die  western  U.S.  States,  59  percent  of 
which  are  predatcny  (Hayes  and 
Jennings  1986;  Jennings  1988).  The 


intiwluction  of  exotic  predators  to 
southern  California  waters  has  been 
facilitated,  in  part,  by  die  interbasin 
tiansport  of  water  (e.g.,  California 
Aqueduct).  Introduced  predators  had 
substantial  impacts  on  the  sizes  of 
extant  populations  of  arroyo  toads  and 
may  have  contributed  to  regional 
extinctions  (Hayes  and  Jennings  1986). 

Virtually  all  rivers  Uiat  contain  or 
once  contained  arroyo  toads  support 
populations  of  intioduced  predatory 
fish,  such  as  green  sunfish  (Lepomis 
cyanellus),  largemouth  bass 
{Micropterous  salmoides),  mosquitofish 
[Gambusia  affinis],  black  bullhead 
[Ictalunis  nebulosus).  arroyo  chub  [Gila 
orcutUX  prickly  sculpin  {Cottus  asper), 
rainbow  bout  (Oncorhynchus  myldss] 
oriental  gobies  [TridenUger  sp.).  and  red 
shiners  [Notropis  lutrensis)  (Sweet 
1992).  All  of  diese  introduced  fish  prey 
on  tadpoles  and  have  been  observed 
indudng  high  arroyo  toad  larval 
mortality  in  breeding  pools  on  die  Piru, 
Sespe,  and  Santa  Ynez  drainages.  It  is 
probable  diat  predation  by  intioduced 
fish  spedes  occurs  elsewhere  (Sweet 
1992). 

Arroyo  toads  occur  in  streams  widi 
perennial  or  near  perennial  flow.  Most 
streams  witii  populations  of  arroyo 
toads  also  have  populations  of 
introduced  bullfrogs  {Rana 
catesbeiana).  Adult  bullfrogs  are  highly 
predatory  and  have  been  observed  to 
prey  on  adult  arroyo  toads  (Sweet  1993). 
Habitat  for  builfit>gs  has  been  enhanced 
within  die  existing  range  of  die  arroyo 
toad  via  diversions  and  artificially 
maintained  perennial  flows  below 
dams.  Increased  bullfrog  populations  in 
these  permanent  water  areas  threaten 
the  survival  of  arroyo  toad  populations. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  U.S.  Army  Corps  of  Engineers 
(Corps)  is  responsible  for  administerinc 
section  404  of  die  Federal  Water 
Pollution  Contitjl  Act  Amendments  of 
1972  (Clean  Water  Act)  and  has 
audiority  to  regulate  die  placement  of 
dredged  and  fid  matwials  into  waters  of 
the  United  States.  Individual  actions 
under  nationwide  permits  undeigo 
minimal  outside  agency  review, 
hidividual  permits,  which  are  subject  to 
more  extensive  review,  are  required  for 
projects  that  affect  greater  dian  4 
hectares  (10  acres). 

The  Corps  cannot  issue  a  nationwide 
or  individual  permit  where  a  federally 
proposed  or  listed  spedes  may  be 
affected,  without  first  conferring  or 
consulting  widi  die  Service  under 
section  7  of  the  Endangered  Spedes  Act. 
In  addition,  the  Service,  as  part  of  the 
section  404  review  process,  provides 
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comments  on  both  pre-discharge  notices 
for  nationwide  permits  and  public 
notices  for  individual  permits. 

Most  construction  proiects  in  or  near 
arroyo  toad  habitat  would  require  a 
permit  from  the  Corps  pursuant  to 
section  404  of  the  Clean  Water  Act.  In 
practice,  the  Corps'  actions  under 
section  404  have  not  adequately 
protected  arroyo  toads,  as  the  Corps  has 
rarely  required  individual  permits 
where  impacts  to  the  toad  would  occur. 
The  Corps  has  either  approved  the 
projects  under  nationwide  permits,  or 
there  have  been  repeated  unauthorized 
activities.  Federal  listing  of  this  species 
will  ensure  greater  consideration  of  the 
effects  of  permitted  actions  during  the 
review  process,  as  well  as  provide  the 
protection  of  section  7  of  the  Act. 

The  National  Environmental  Policy 
Act  (NEPA)  and  California 
Environmental  Quality  Act  (CEQA) 
require  an  intensive  environmental 
review  of  projects  that  may  adversely 
affect  Federal  candidate  species. 
However,  project  proponents  are  not 
required  to  avoid  impacts  to  these 
species,  and  proposed  mitigation 
measures  are  frequently  not  adequately 
implemented.  As  with  section  404 
permits,  the  Service's  comments 
through  these  environmental  review 
processes  are  only  advisory. 

Forest  Service  policy,  as  described  in 
the  National  Forest  Management  Act, 
states  "Fish  and  wildlife  habitat  shall  be 
managed  to  maintain  viable  populations 
of  existing  native  and  desired  non- 
native  vertebrate  species  in  the  planning 
area'  (36  CFR  219.19).  The  Los  Padres 
National  Forest  has  recently  funded 
studies  on  the  ecology  of  arroyo  toads 
(Sweet  1992, 1993).  The  Los  Padres  and 
Cleveland  National  Forests  have  begun 
to  use  this  information  to  develop  a 
riparian  habitat  conservation  strategy  to 
provide  better  protection  for  arroyo 
toads  and  other  sensitive  riparian 
species  on  the  two  forests.  This  positive 
step  may  address  the  impacts  associated 
with  road  maintenance,  o^-highway 
vehicle  use,  placer  mining,  recreation, 
and  the  issuance  of  special  use  permits 
for  dam  and  water  diversion 
construction,  all  of  which  have 
contributed  to  the  decline  of  the  arroyo 
toad  on  national  forests  lands  in 
southern  California.  Conservation 
actions  by  the  Forest  Service  and  the 
State  of  California  will  assist  in  the 
recovery  of  the  species.  Recovery  of  the 
species  can  not  be  assured,  however, 
without  the  implementation  of 
protective  measures  for  arroyo  toad 
populations  on  private  lands. 

Alteration  of  me  natural  intermittent 
flow  regimes  by  dams  has  had 
signiHcant  adverse  impacts  to  arroyo 
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toads.  Prior  td  1992,  the  California 
Department  of  Water  Resources,  which 
operates  Pyrafnid  Dam  on  Piru  Creek  in 
the  Los  Padrei  and  Angeles  National 
Forests,  frequently  discharged  excess 
flows  from  the  reservoir  resulting  in  the 
depressed  population  of  arroyo  toads  on 
lower  Piru  Cifek.  Recent  coordination 
among  the  Department  of  Water 
Resources,  Forest  Service,  and  Fish  and 
Wildlife  Service  have  resulted  in 
releases  from  the  dam  that  more  closely 
mimic  natural  flows,  benefitting  the 
arroyo  toad.  Water  releases  of  several 
million  galloas  per  day  from  Barrett 
Dam  on  Cottonwood  Creek  diuing  the 
period  when  larval  arroyo  toads  were 
metamorphosing  negatively  affected  the 
population-id  San  Diego  County  in 
summer  19931 

Although  tie  arroyo  toad  is  classified 
as  a  "Species  of  Special  Concern"  by  the 
State  of  California  (Steinhart  1990)  and 
may  not  be  ta  ^en  without  an  approved 
scientific  coll  icting  permit,  this 
designation  p  "ovides  no  special,  legally 
mandated  pre  tection  of  the  species  and 
its  habitat. 

E.  Other  NatL  ral  or  Manmade  Factors 
Affecting  Its  ( 'ontinued  Existence 

Several  oth  ir  factors  have  also 
contributed  t(  the  decline  of  the  species 
including  draught,  fire,  and  light  and 
noise  pollution.  Additionally,  there  has 
been  direct  m  srtality  of  the  toads  due  to 
road  construe  tion  and  maintenance, 
water  inunda  ion  or  drainage  from  dams 
and  diversions,  off-highway  vehicle  use, 
cattle  and  pig  trampling,  mining,  and 
recreational  activities. 

By  far,  the  aietst  significant  natural 
factor  adversely  affecting  the  arroyo 
toad  is  drouget  and  resultant 
deterioration  of  riparian  habitats. 
Southern  Cal|fomia  recently 
experienced  5  consecutive  years  of 
lower  than  awrage  rainfall.  These 
drought  conations,  when  combined 
with  human-Induced  water  reductions 
(i.e.,  diversiojis  of  water  from  streams),    ' 
have  degradec  riparian  ecosystems  andr 
have  created  extremely  stressfiil 
conditions  fof  most  aquatic  species. 

Drought  alflo  affects  arroyo  toads  in 
another  mani  er.  Female  arroyo  toads 
must  feed  for  at  least  2  months  in  order 
to  develop  th  )  fat  reserves  needed  to 
produce  a  clu  Lch  of  eggs  (Sweet  1992). 
In  drought  ye  u^,  females  may  find 
insufficient  ii  isect  prey  to  produce  eggs 
before  males  %ase  their  courtship 
behavior  of  a  Iling,  resulting  in  no 
reproduction  in  that  year.  The  extremely 
low  reproduc  :ion  of  1990  was  Ukely  due 
to  4  years  of  i  Bvere  drought  (Sweet 
1992).  Althoi  gh  rainfall  patterns  in 
1992  and  19S  3  returned  to  near  normal 
levels,  drougit  is  a  naturally  reciuring 
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phenomenon  in  southern  California. 
There  is  no  doubt  that  airoyO  toads 
evolved  with  periodic,  severe  drought 
However,  the  recurrence  of  this  natural 
event  combined  with  the  many 
manmade  factors  negatively  affecting 
arroyo  toad  survival  remains  a 
significant  threat  to  the  species 
persistence. 

Periodic  fires  may  adversely  affect 
arroyo  toads  by  causing  direct  mortality, 
destroying  streamside  vegetation,  or 
eliminating  vegetation  that  sustains  the  . 
watershed.  Recent  natural  and  human- 
induced  wildfires  had  devastating 
effects  on  populations  of  arroyo  toads. 
The  1991  Lions  Fire  on  upper  Sespe 
Creek  in  the  Los  Padres  National  Forest 
destroyed  habitat  containing  the  largest 
known  extant  population  of  arroyo 
toads  including  15  known  breeding 
pools  and  over  50  percent  of  the  known 
adult  population  on  the  Sespe  drainage 
(Sweet  19910).  Surveys  in  1992  revealed 
that  the  effects  of  the  fire  and 
subsequent  flooding,  erosion,  and 
siltation  caused  the  death  of  not  less 
than  50  percent  of  the  resident  adult    ' 
population  of  arroyo  toads. 

'The  vocalizations  of  male  toads  are 
crucial  to  the  breeding  success  of  this 
species,  as  their  calls  are  the  key  factor 
to  finding  mates.  Light  and  noise 
pollution  from  adjacent  developments 
or  campgrounds  may  also  reduce  arroyo 
toad  reproductive  success  by  disrupting 
the  vocalization  behavior  of  males 
during  the  breeding  season  (M. 
Jennings,  in  litt.,  1993).  Generally,  the 
local  population  of  arroyo  toads 
declines  as  campground  use  increases 
(Sweet  1992). 

Unseasonal  water  releases  from  dams 
may  prevent  arroyo  toads  from  breeding 
altogether,  as  discussed  in  Factor  A,  or 
may  wash  away  eggs  and  larvae  if 
releases  are  made  after  breeding  has 
occurred  (Sweet  1992).  For  example, 
large  unscheduled  releases  from 
Pyramid  Lake  in  May  1991  virtually 
eliminated  all  reproduction  by  arroyo 
toads  below  the  dam  in  Piru  Creek  in 
what  would  have  been  the  best  year  for 
reproduction  following  5  years  of 
drought  (Sweet  1992).  A  proposal  to 
convey  State  Water  Project  water  from 
PjTamid  Lake  to  Piru  Lake  via  Piru 
Creek  would  also  threaten  arroyo  toad 
survival  on  Piru  Creek,  if  releases 
substantially  alter  natural  flow  regimes. 

Grazing  brings  another  potential 
source  of  mortality  to  this  species. 
Horses  and  cattle  graze  in  riparian  areas 
and  may  trample  eggs  and  larvae  of 
arroyo  toads  (S.  Sweet,  pers.  comm.r 
1991).  Grazing  also  increases  levels  of 
sedimentation  in  streams  that  can 
smother  eggs  and  larvae  (M.  Jennings,  in 
//«.,  1993) 
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Off-highway  vehicle  use  is  believed  to 
be  the  primary  factor  responsible  for  the 
decimation  of  the  Mojave  River 
population  of  the  arroyo  toad  (Jennings 
1991).  On  Memorial  Day  weekend  in 
1991.  a  fence  protecting  a  breeding  pool 
on  Piru  Creek  was  cut,  and  off-highway 
vehicles  had  access  to  the  creek.  The 
disturbance  destroyed  a  small  sand  bar 
that  maintained  a  shallow  pool, 
resulting  in  the  loss  of  12,000  to  16,000 
arroyo  southwestern  tadpoles  (Sweet 
1992). 

Recreational  use  of  campgrounds  is 
heaviest  in  early  summer,  when  arroyo 
toad  larvae  and  juveniles  are  present 
and  most  vulnerable.  As  the  young 
toads  are  diurnal,  sedentary,  and  live  on 
the  sand  bars,  they  are  often  crushed 
Recreational  use  has  resuhed  in  the 
alteration  of  stream  and  breeding  pool 
morphology  and  trampling  of  juvenile 
toads  (Sweet  1992).  Aduh  arroyo  toads, 
which  forage  in  open  areas  in  the 
campgrounds,  are  frequently  killed  on 
campground  roads  at  night  (Sweet  1992- 
M.  Jennings,  in  litt.,  1993). 

Habitat  loss,  high  mortality,  and  low 
reproduction  from  all  of  the  sources 
discussed  above  also  result  in  the 
fragmentation  of  surviving  populations 
into  isolated  subpopulations.  While 
these  subpopulations  may  continue  to 
survive  and  reproduce  over  the  short 
term,  their  long-term  survival  is  not 
secure,  because  little  opportunity  exists 
for  natural  dispersal  and  recolonization 
following  local  extirpations  (Sweet 
1991a).  Habitat  fragmentation  increases 
the  probability  of  local  extirpaUon  due 
to  stochastic  events  and  also  likely 
results  in  reduction  of  genetic 
variability  within  the  small,  isolated 
subpopulations. 

The  recent  years  of  extremely  low 
reproductive  success  have  likely  been  a 
bottleneck  in  the  remaining  populations 
of  arroyo  toads,  in  which  few 
individuals  will  reach  sexual  maturity 
until  1995  (Sweet  1992).  As  mature 
adults  age  and  die  in  the  next  2  years, 
little  recruitment  into  the  breeding 
populaUon  is  likely,  and  numerous  local 
extinctions  of  already  small  populations 
are  probable.  As  Individuals  may  not 
siuvive  and  reproduce  due  to 
detrimental  events  such  as  drought  or 
road  maintenance,  and,  as  the 
population  numbers  are  low  and  the 
range  is  restricted,  such  events  could 
cause  the  extinction  of  the  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
informaUon  available  regarding  the  past, 
present  and  future  threats  faced  by  the 
arroyo  toad  in  determining  to  make  this 
final  rule.  The  arroyo  toad  has  been 
extirpated  from  a  substantial  portion  of 
its  historic  range.  Virtually  all 
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remaining  populations  are  small  and 
race  a  variety  of  immediate  threats  to 
their  continued  viabiUty.  This  toad  Uvea 
m  highly  speaalized  habitats  that  have 
been  and  will  conUnue  to  be  targeted  for 
development  and  degradation  by  human 
BcUyities  and  is  extremely  vuhierable  to 
habitat  modification  and  water  quality 
changes.  Based  on  this  evaluation,  the 
preferred  action  is  to  fist  the  arroyo  toad 
as  endangered.  Other  alternatives  to  this 
action  were  considered  but  not 
preferred  because  not  listing  this  species 
at  all  or  listing  it  as  threatened  would 
not  be  in  keeping  with  the  purposes  of 
the  Act.  For  the  reasons  discussed 
below,  critical  habitat  is  not  being 
proposed  at  this  time. 

Critical  Habitat 


Section  4(a)(3)  of  the  Act  requires  to 
the  maximum  extent  prudent  and 
determinable  that  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  the  arroyo  toad 
As  discussed  under  Factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species,"  the  arroyo  toad  is  threatened 
by  taking,  an  activity  difficult  to  conti-ol 
Remaining  populations  of  the  arroyo 
toad  are  small  and  geographically 
restrirted,  so  that  they  are  now 
vuhierable  to  unrestiicted  collection 
Publication  of  specific  localities,  which 
would  be  required  in  proposing  critical 
habitat,  would  reveal  precise  locality 
data  and,  thereby,  make  the  species 
more  vulnerable  to  additional  collection 
and  acts  of  vandaUsm  and  increase  the 
difficulties  of  enforcement. 

."T^e  Forest  Service  has  been  notified 
of  the  locations  and  importance  of 
protecting  this  species'  habitat. 
Protection  of  this  species'  habitat  will  be 
addressed  in  the  recovery  process  and 
through  tiie  section  7  consultation 
proress.  Therefore,  it  would  not  now  be 
prudent  to  determine  the  critical  habitat 
ofthe  arroyo  toad. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  fisting  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies;  groups;  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  wiUi  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 


protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  IS  proposed  or  listed  as  endangered 
or  Uueatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
tills  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agenaes  to  insure  that  activities  they 
authonze,  fund,  or  carry  out  are  not 
hkely  to  jeopardize  the  continued 
existence  of  a  fisted  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
hsted  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Senrice. 

The  Forest  Service  (Department  of 
Agnculture)  and  the  Corps  (Department 
of  Defense)  are  tiie  main  Federal 
agencies  that  will  be  required  to  protect 
this  species  if  it  is  Usted.  Federal 
agencies  must  consult  with  the  Service 
as  described  in  section  7  ofthe  Act,  on ' 
any  project  that  may  affect  this  species. 
■     The  Forest  Service  harbors  a  substantial 
portion  of  known  arroyo  toad 
populations:  hence,  some  of  Forest 
Service  actions  within  the  species' 
habitat  may  be  affected.  Forest  Service 
activities,  such  as  the  construction  and 
maintenance  of  roads,  and  the  issuance 
of  special  use  permits  for  dam  and 
bridge  constiiiction,  mining,  and  water 
diversion  projects  would  be  subject  to 
the  Act's  section  7  requirements.  Corps 
activities  or  issuances  of  permits  subject 
to  section  404  ofthe  Clean  Water  Act 
woMld  be  subject  to  the  Endangered 
Species  Act  section  7  requirements.  Any 
Federal  actions  that  are  subject  to 
environmental  review  under  the 
National  Environmental  Policy  Act  may 
be  subject  to  the  requirements  of  section 
7  of  the  Act. 

Listing  of  the  arroyo  toad  as 
endangered  will  provide  for  the 
development  of  a  recovery  plan.  Such  a 
plM  will  bring  together  both  State  and 
Federal  efforts  for  its  conservation.  The 
plan  will  establish  a  fi^mework  for 
cooperation  and  coordination  among 
agencies  in  conservation  efforts.  The 
plan  will  set  recovery  priorities  and 
estimate  costs  of  various  tasks  necessary 
to  accomplish  them.  It  will  also  describe 
site-specific  management  actions 
necessary  to  achieve  conservation  and 
survival  ofthe  arroyo  toad. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  prohibitions  and 
exceptions  that  apply  to  endangered 
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wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  ^oot.  wound,  kill,  trap,  capture, 
or  collect;  or  attempt  any  such  conduct), 
import  or  export,  transport  in  interstate 
or  foreign  commerce  inrthe  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  wildlife  species.  It  is  also 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

It  is  the  policy  of  the  Service  (59  FR 
34272)  to  identify  to  the  maximum 
extent  practicable  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  Act  at  the 
time  of  listing.  The  intent  of  this  policy 
is  to  increase  public  awareness  of  the 
effect  of  this  listing  on  proposed  and 
ongoing  activities  within  a  species' 
range.  For  further  information,  contact 
the  Field  Supervisor  (see  "ADDRESSES" 
section).  During  the  public  comment 
period  inquiries  were  made  as  to  the 
effect  listing  would  have  on  the  mining 
industry,  water  projects,  and 
recreational  activities.  The  Service 
believes  that,  based  on  the  best  available 
information,  the  following  actions  will 
not  result  in  a  violation  of  section  9, 
provided  these  activities  are  carried  out 
in  accordance  with  existing  regulations 
and  permit  requirements:  momentary 
moving  of  individual  adult  toads  out  of 
danger  (e.g.,  road,  path);  release, 
diversion,  or  withdrawal  of  water  in  a 
manner  that  does  not  displace  tadpoles 
or  eggs  or  disrupt  breeding  of  adults; 
normal  lighting  and  noises  around 
campgrounds;  and  non-destructive 
recreational  use  of  breeding  habitat 
outside  of  the  breeding  period  (January 
through  May). 

Activities  that  the  Service  believes 
could  potentially  result  in  the  take  of 
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the  arroyo  toad.  Include,  but  are  not 
limited  to,  unau  horized  collecting  or 
capture  of  the  s]  ecies,  except  as  noted 
above  to  momentarily  move  an 
individual  out  of  harm's  way; 
introduction  of  exotic  species  into 
occupied  habit^  (e.g.,  fish,  other  species 
of  toads);  unauthorized  destruction/ 
alteration  of  thelspecies'  habitat  (e.g.,  in- 
stream  dredging^  rock  removal, 
channelization,  discharge  of  fill 
material,  operation  of  any  vehicles 
within  the  stream  channel);  violation  of 
a  construction,  discharge  or  withdrawal 
permit  that  affetts  occupied  habitat: 
pesticide  appliqations  affecting 
occupied  habitdt  in  violation  of  label 
restrictions;  or  ( ither  illegal  discharges 
or  dumping  of  t  jxic  chemicals,  silt,  or 
other  poUutanti  into  waters  supporting 
the  species. 

Otner  unauth  srized  activities  not 
identified  in  the  above  two  paragraphs 
will  be  reviewed  on  a  case-by-case  basis 
to  determine  if  i  violation  of  section  9 
of  the  Act  may  lave  occurred.  The 
Ser\'ice  does  nc  t  consider  these  lists  to 
be  exhaustive  a  tid  provides  them  for  the 
information  of  he  public. 

The  Act  and  50  CFR  17.22  and  17.23 
also  provide  for  the  issuance  of  permits 
to  carry  out  otosrwise  prohibited 
activities  involving  endangered  wildlife 
species  under  oertain  circumstances. 
Such  permits  a^  available  for  scientific 
purposes,  to  eniance  the  propagation  or 
survival  of  the  species,  and  for 
incidental  take<in  connection  with 
otherwise  iawfUl  activities.  Requests  for 
copies  of  the  regulations  on  listed 
wildlife  and  in  quiries  regarding  them 
may  be  addresj  ed  to  the  U.S.  Fish  and 
Wildlife  Servide,  Ecological  Services, 
Endangered  Species  Permits,  911  N.E. 
11th  Avenue,  lortland,  Oregon  97232- 
4181  (503/23l|2063;  FAX  503/231- 
6243). 


National 

The  Fish  an 
determined 


Enviiomnental  Policy  Act 

Wildlife  Service  has 
an  Environmental 


thi  t 


Gommon  name 


Scientific  name 


Historic  range 


/AMPHIBIANS 


Toad,  arroyo  south-      Bufo  microscaphus      U.S.A.  (CA).  Mexiqo 
western.  califomicus. 


Assessment  or  Environmental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  pubhshed  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Ventura  Field  Office  (see  ADDRESSES 
above). 
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The  primary  author  of  this  final  rule 
is  Cathy  R.  Brown  of  the  Ventura  Field 
Office  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations  is  amended,  as  set  forth 
below: 

PART  17-{AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows:  - 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  Otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
AMPHIBIANS,  to  the  List  of  Endangered 
and  Threatened  Wildlife: 

§  1 7.1 1    Endangered  and  threatened 
wildlife. 

•        •        •        •        * 

(h)*" 


Vertebrate  popu- 
lation where  erKJarv 
gered  or  threatened 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Entire 


568 


NA 


NA 


Dated:  November  22, 1994 
MoIlieH.Iieattie. 

Director.  U.S.  Fish  and  Wildlife  Service 
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Fisheries  Service,  P.O.  Box  21668. 
Juneau,  AK  99802.  Attn:  Lori  Gravel. 
TOR  FURTHER  INFORMATION  CONTACT: 
Susan  J.  Salveson,  907-586-7228. 
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Natlonal  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  Na  940958-4329;  1.6. 081894A] 

RIN  0648-AH29 

Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Isiands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 


SUMMARY:  NMFS  issues  regulations  to 
oelay  the  opening  of  the  first  (roe) 
directed  fishing  season  for  the  1995 
offshore  component  pollock  fishery  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI)  by  delaying  the 
opening  of  the  trawl  fishery,  the  only 
gear  type  used  in  the  fishery,  from 
January  20  to  January  26.  This  action  is 
necessary  to  increase  the  likelihood  of 
harvesting  pollock  when  roe  quality  is 
optimum  and  thus  increase  revenues 
ftx)m  the  BSAI  pollock  processed  by  the 
offshore  component  during  the  roe 
season.  The  regulations  also  prohibit 
vessels  used  to  fish  for  BSAI  or  Gulf  of 
Alaska  (GOA)  groundfish  or  BSAI  king 
or  Tanner  crab  prior  to  January  26  from 
participating  in  the  offshore  component 
pollock  fishery  until  February  5.  This 
10-day  prohibition  on  entry  into  the 
offshore  component  fishery  does  not 
apply  to  vessels  used  to  fish  exclusively 
m  the  Western  Alaska  Community 
Development  Quota  (CDQ)  program 
prior  to  January  26  and  is  necessary  to 
discourage  participants  in  the  offshore 
component  pollock  fishery  from 
contributing  to  increased  fishing  effort 
"1  other  fisheries  prior  to  the  start  of  the 
offshore  component  roe  season.  These 
actions  are  intended  to  promote  the 
fishery  management  objectives  of  the 
Fishery  Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area. 
EFFECnVE  DATE:  January  12. 1995. 
ADDRESSES:  Copies  of  the  environmental 
assessment/regulatory  impact  review/ 
final  regulatory  flexibility  analysis  (EA/ 
RIR/FRFA)  may  be  obtained  from  the 
Alaska  Region.  NaUonal  Marine 


SUPPLEMENTARY  INFORMATION: 
Background 

Fishing  for  groundfish  by  vessels  in 
the  exclusive  economic  zone  of  the 
BSAI  is  managed  by  NMFS  accordmg  to 
the  FMP  for  the  (koundfish  Fishery  of 
the  Bering  Sea  and  Aleutian  Islands 
Area.  The  FMP  was  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act  and  is  implemented  by  regulations 
governing  the  U.S.  groundfish  fisheries 
at  50  CFR  parts  620,  675.  676,  and  677 

Regulations  at  50  CFR  675.23(e) 
establish  two  fishing  seasons  for  BSAI 
pollock.  The  first  (roe)  directed  fishing 
season  extends  from  January  l  until 
April  15.  The  second  (nonroe)  season 
extends  from  August  15  through  the  end 
of  the  fishing  year.  Since  1992,     ~ 
regulations  at  §  673.23(d)  have 
prohibited.fishing  for  groundfish  with 
Uawl  gear  until  January  20  of  each 
fishing  year  (57  FR  381.  January  6. 
1992).  Nontrawl  fisheries  for  pollock  do 
not  exist. 

This  action  delays  the  opening  date  of 
the  1995  offshore  component  directed 
pollock  roe  trawl  fishery  in  the  BSAI 
n»m  January  20  to  January  26  to 
increase  the  likelihood  of  harvesting 
pollock  when  roe  quality  is  optimum. 
«  J^®  harvesting  capacity  in  the 
offshore  component  has  resulted  in  a 
fast-paced  fishery  of  decreasing  duration 
(in  1994  the  directed  trawl  fishery  was 
opened  for  a  29-day  period  from  January 
20  until  February  18)  that,  in  the  past, 
has  closed  before  the  period  of  prime 
roe  quality,  which  peaks  between  the 
lOlh  Mid  20th  of  February.  This  delay  of 
the  offshore  component  pollock  roe 
fishery  (all  gear)  will  increase  the 
likelihood  that  the  offshore  component 
season  will  encompass  the  time  period 
of  prime  roe  quality. 

This  action  also  prohibits  vessels  used 
to  fish  for  BSAI  or  GOA  groundfish  or 
BSAI  king  or  Tanner  crab  prior  to 
January  26  from  participating  in  the 
offshore  component  pollock  fishery 
until  February  5.  This  10-day 
prohibition  on  entry  into  the  offshore 
component  fishery  does  not  apply  to 
vessels  used  to  fish  exclusively  in  the 
BSAI  pollock  CDQ  program  prior  to 
January  26.  This  prohibition  is  intended 
to  discourage  a  shift  in  fishing  effort 
into  other  fisheries  by  pollock  vessels 
prior  to  January  26. 

A  proposed  rule  to  implement  this 
action  was  published  in  the  Federal 


Register  September  26. 1994  (59  FR 
49051).  Comment  on  the  proposed  rule 
was  mvited  through  October  26, 1994 
Two  letters  were  received  in  support  of 
the  proposed  action  and  one  letter  was 
received  in  opposiUon.  The  three  letters 
are  summarized  in  the  Response  to 
Comments  section,  below. 

NNffS  has  determined  that  a  delay  of 
the  offshore  component  pollock  roe 
season  is  consistent  with  the  Magnuson 
Act  and  has  approved  it.  The  necessity 
for  and  description  of  this  action  are 
explained  further  in  the  preamble  to  the 
proposed  rule.  This  season  delay  is 
effective  only  through  December  31. 
1995,  when  regulations  authorizing  the 
allocation  of  pollock  between  the 
inshore  and  offshore  component  expire. 
Response  to  Comments 

Three  letters  were  received  within  the 
comment  period.  A  summary  of  the 
comments  and  NMFS*  response  follows- 

Comment  1.  The  proposed  delay  of 
the  roe  season  for  the  offshore 
component  pollock  fishery  will  have  a 
positive  economic  effect  by  increasing 
the  chance  that  pollock  will  be 
harvested  when  roe  quality  and  yield 
are  best  and  the  price  is  highest 

Response.  NMFS  agrees  that  a  delay 
of  the  offshore  component  pollock  roe 
season  should  have  positive  economic 
benefits  and  has  approved  the  action 
Comment  2.  The  proposed  10-day 
delay  of  the  opening  date  to  February  5 
for  nonCDQ  vessels  that  are  used  to 
participate  in  other  fisheries  before 
January  26  sufficiently  addresses 
concerns  about  the  potential  for 
increased  fishing  effort  in  other  fisheries 
prior  to  this  date. 

Response.  The  proposed  rule  requires 
vessel  owners/operators  to  choose 
between  participating  in  the  offshore 
component  pollock  fishery  during  the 
period  January  26  through  February  5  or 
participating  in  other  fisheries  between 
January  20.  the  start  of  the  BSAI  trawl 
season,  and  January  26.  Those  vessels 
used  to  fish  for  BSAI  or  GOA  groundfish 
or  BSAI  crab  prior  to  January  26  are 
prohibited  fix)m  entering  the  offshore 
pollock  roe  season  until  February  5. 
This  prohibition  does  not  apply  to 
vessels  used  to  participate  exclusively 
in  the  BSAI  pollock  CDQ  program  prior 
to  January  26.  NMFS  agrees  that  this 
prohibition  addresses  the  intent  of  the 
Council  to  significantly  reduce  the 
incenUve  to  participants  in  the  offshore 
pollock  fishery  to  enter  other  fisheries 
prior  to  January  26.  This  prohibition, 
therefore,  was  approved  as  part  of  the 
rule  implementing  the  proposed  delay 
of  the  offshore  pollock  roe  fishery 

Comment  3.  The  proposed  action 
precludes  pollock  catcher  vessels  from 
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participating  in  other  fisheries  prior  to 
January  26  simply  because  they  choose 
to  paiticipate  in  the  o&hoie  component 
pollock  roe  fishoty.  As  a  result,  the 
propMed  action  takes  away  fishing 
opportunity  that  currently  exists  and 
should  not  be  implemented  at  this  time. 

Response.  NMFS  acknowledges  that 
limitations  on  the  participation  in  other 
fisheries  prior  to  tm  opening  of  the 
ofEriiore  poUodc  fishe^  could  reduce 
potential  revenues  of  vessels  used  to 
target  on  more  than  one  species  during 
the  pollock  roe  season.  This  rule 
prohibits  vessels  from  participating  in 
other  fisheries  prior  to  January  28  if  the 
vessels'  owners/operators  wish  to 
participate  in  the  offshore  component 
poUodk  fishery  prior  to  February  5. 
Nonetheless,  NMFS  has  approved  this 
limitation  after  considering  the  intent  of 
the  Council  to  minimize  the  preemptive 
impact  on  other  fisheries  that  could 
have  otherwise  resulted  from  the  delay 
of  the  offshore  pollock  roe  fishery. 

Changes  From  the  Proposed  Rule 

This  final  rule  has  been  corrected  to 
redesignate  paragraphs  to  correspond  to 
FederS  Register  format  The  final  rule 
also  is  revised  from  the  proposed  rule  to 
clarify  the  intent  that  vessels  used  to 
participate  in  the  CDQ  pollock  fishery 
before  January  26  are  not  subject  to  the 
KHlay  prohibition  on  entry  into  the 
onshore  component  pollock  fishery  for 
vessels  used  to  fish  for  BSAI  or  GOA 
groundfish  or  BSAI  king  or  Tanner  crab 
prior  to  January  26. 


fay. 


ClaasificatioB 

NMFS  prepared  a  FRFA  as  a  part  of 
the  RIR.  A  copy  of  this  analysis  is 


(See  AOonESSES). 
has  hetui  determined  to 
for  purposes  of  E.O. 


available  from 

This  final  rul< 
be  not  signifii 
12866 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  Decembel  12, 1994. 
Oiarlw  KanwlU,  I 
Acting  fVogram  Mnagement  Officer. 
National  Marine  /fsheries  Service. 

For  the  reasoi  s  set  out  in  the 
preamble,  part  C  75  is  amended  as 
follows: 

PART  875— GR6UNDFISH  OF  THE 
BERING  SEA  AHD  ALEUTIAN  ISLANDS 
AREA 

1.  The  author  ty  citation  for  part  675 
continues  to  rea  1  as  follows: 

Authority:  16  U  S.C  1801  etseq. 


2.  bl§  675.23 


to  read  as  follovrs: 

S  675.23 

•        * 

(e)  Directed  f  ihing  for  pollock.  (1) 
Subject  to  other  provisions  of  this  part, 
and  except  as  p  ovided  in  paragraph 
(e)(2)  of  Uiis  sec  tion.  directed  fishing  for 
pollock  is  auth(  rized  from  January  1, 
imtil  noon.  A.1. .,  April  15.  and  from 
noon,  A.l.t.,  Au  ^st  IS.  through ihe  end 
of  the  fishing  y(  ar. 


paragraph  (e)  is  revised 


(2)  Applicable  through  December  31. 
1995.  (i)  Subject  to  other  provisions  of 
this  part  and  except  as  provided  in 
paragraph  (e)(2)(ii)  of  this  section, 
directed  fishing  for  pollock  by  the 
ofCshore  component,  defined  at  S  675.2, 
or  by  vessels  delivering  pollock  to  the 
offshore  component,  is  authorized  from  . 
noon.  A.Lt..  January  26.  until  noon, 
A.l.t.,  April  15  and  from  noon.  A.l.t, 
August  15,'  through  the  end  of  the 
fishing  year.  Directed  fishing  for  pollock 
imder  the  Western  Alaska  Community 
Development  Quote  program  pursuant 
to  §675.27  is  authorized  bora  January  1, 
through  the  end  of  the  fishing  year. 

(ii)  Directed  fishing  for  pollock  by  the 
offshore  component  or  vessels 
delivering  pollock  to  the  offshore 
component  is  prohibited  until  noon. 
A.l.t.,  February  5,  for  those  vessels  that 
are  used  to  fish  prior  to  noon,  A.l.t., 
January  26.  for  groundfish  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area,  groundfish  in  the  Gulf  of  Alaska, 
as  defined  at  §  672.2  of  this  chapter,  or 
king  or  Tanner  crab  in  the  Bering  Sea 
and  Aleutian  Islands  area,  as  defined  at 
§  671.2  of  this  chapter.  This  paragraph 
(e)(2)(ii)  does  not  apply  to  vessels  used 
to  fish  exclusively  in  a  directed  fishery 
for  pollock  prior  to  ru>on,  A.l.t.,  January 
26.  under  the  Western  Alaska 
Community  Development  Quota 
program  pursuant  to  §  675.27. 
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This  section  of  the  FEDERAL  REQSTER 

contains  notices  to  the  puWic  of  tt»  proposed 
tesuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
nJte  making  prior  to  the  adoption  of  the  final 
rues. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

Pocket  No.  NM-103;  Notice  No.  SC  94  4 
NMj 

Special  Conditions:  Dassault  Aviation 
Model  Falcon  2000  Airplane;  Automatic 
Takeoff  Thrust  Control  System 

AGENCY:  Federal  AviaUon 
Administration,  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 


StJMMARV:  This  notice  proposes  special 
conditions  for  the  Dassault  Aviation 
Model  Falcon  2000  airplane.  This  new 
airplane  will  have  an  unusual  design 
feature  associated  with  an  Automatic 
Takeoff  Thrust  Control  System 
(ATTCS).  for  which  the  applicable 
airworthiness  regulations  do  not  contain 
appropriate  safety  standards  for 
-    approach  climb  performance  using  an 
ATTCS.  These  proposed  special 
condiUons  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  estabhshed 
by  the  existing  airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  before  January  17, 1995. 
ADDRESSES:  Comments  on  these 
proposed  special  conditions  may  be 
mailed  in  duplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Assistant 
Chief  Counsel,  Attn.:  Rules  Docket 
(ANM-7).  Docket  No.  NM-103. 1601 
Und  Avenue  SW.,  Renton.  Washington, 
98055-4056;  or  delivered  in  duplicate  to 
the  Office  of  the  Assistant  Chief  Counsel 
at  the  above  address.  Comments  must  be 
marked  "Docket  No.  NM-103." 
Comments  may  be  inspected  in  the 
RuJm  Docket  weekdays,  except  Federal 
hohdays.  between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte.  FAA.  Standardization 
Branch.  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service.  1601  Lind  Avenue  SW., 


Renton,  Washington,  98055-4056 
telephone  (206)  227-2797. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  noUce  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communicaUons 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Adnjinistrator  before  further  rulemaking 
action  IS  taken  on  these  proposals.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  submitted  will 
be  available  in  the  Rules  Docket  for 
examination  by  interested  persons,  both 
before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  Persons 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  submitted  in 
response  to  this  request  must  submit 
with  those  comments  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  NM-103  " 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  September  13,  1989,  Dassault 
Aviation.  B.P.  24,  33701  Merignac, 
Cedex,  France,  applied  for  a  new  type 
certificate  in  the  tiansport  airplane 
category  for  the  Model  Falcon  2000 
airplane.  The  Dassault  Aviation  Model 
Falcon  2000  is  a  medium-sized 
transcontinental  business  jet  powered 
by  two  General  Electric/Garrett  CFi;  738 
tiubofan  engines  mounted  on  pylons 
extending  fit)m  the  aft  fuselage.  Each 
engine  will  be  capable  of  delivering 
5.600  lbs.  thrust.  The  airplane  will  be 
capable  of  operation  with  two  flight 
crewmembers  and  eight  passengers. 

The  Model  Falcon  2000  will 
incorporate  an  unusual  design  feature 
the  Automatic  Takeoff  Thrust  Contit)! 
System  (ATTCS),  referred  to  by  Dassault 
as  Automatic  Power  Reserve  or  APR,  to 
show  compliance  with  the  approach 
climb  requirements  of  §  25.121(d). 
Appendix  I  to  part  25  limits  the 


application  of  performance  credit  for 
ATTCS  to  takeoff  only.  Since  the 
airworthiness  regulations  do  not  contain 
appropriate  safety  standards  for 
approach  climb  performance  using 
ATTCS,  special  conditions  are  required 
to  ensure  a  level  of  safety  equivalent  to 
that  established  in  the  regulations. 
Type  Certification  Basis 

Under  Uie  provisions  of  §  21 . 1 7  of  the 
t-AR,  Dassault  Aviation  must  show  that 
Uie  Falcon  2000  meets  the  applicable 
provisions  of  part  25,  effective  February 
1. 1965,  as  amended  by  Amendments 
25-1  through  25-69.  The  certification 
basis  may  also  include  later 
amendments  to  part  25  that  are  not 
relevant  to  these  special  conditions.  In 
addition,  the  certification  basis  for  the 
Falcon  2000  includes  part  34.  effective 
September  10, 1990.  plus  any 
amendments  in  effect  at  the  time  of 
certification;  and  part  36.  effective 
December  1, 1969,  as  amended  by 
Amendments  36-1  through  the 
amendment  in  effect  at  the  time  of 
certification.  These  special  conditions 
form  an  additional  part  of  the  type 
certification  basis,  hi  addition,  the 
certification  basis  may  include  other 
special  conditions  that  are  not  relevant 
to  these  special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Dassault  Aviation 
Model  Falcon  2000  because  of  a  novel 
or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations. 

Special  conditions,  as  appropriate,  are    " 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  pubUc  notice,  as  required  by 
§§  11.28  and  11.29.  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  aheady  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  oUier  model 
under  the  provisions  of  §  21.l01(aJ(l) 
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Novel  or  Unusual  Design  Features 

The  Model  Falcon  2000  will 
incorporate  an  unusual  design  feature, 
the  ATTCS  (referred  to  by  Dassault  as 
the  Automatic  Power  Reserve  or  APR), 
to  show  compliance  with  the  approach 
climb  requirements  of  §  25.121(d).  The 
FALCON  2000  is  a  twin-tvirbofan- 
powered  airplane  equipped  with  Full 
Authority  Digital  Engine  Controls 
(FADECs)  that,  in  part,  protect  against 
exceeding  engine  limits.  Further,  the 
FALCON  2000  incorporates  a  non- 
moving  throttle  system  that  functions  by 
placing  the  throttle  levers  in  detents  for 
the  takeoff  and  climb  phases  of  flight, 
allowing  the  FADEC  to  schedule  power 
setting  based  on  flight  phase.  With  the 
throttle  levers  placed  in  either  of  the 
two  forward  detents  (takeoff/go-aroimd 
and  climb),  if  an  engine  failure  (RPM 
(Nl))  difference  of  greater  than  10 
percent  between  engines  is  sensed, 
power  is  automatically  advanced  on  the 
remaining  engine  to  the  APR  power 
level  associated  with  the  detent.  The 
system  is  permanently  aimed  and  will 
function  any  time  the  throttle  levers  are 
in  either  of  the  two  forward  detents  and 
an  engine  failure  is  sensed. 
Additionally,  as  in  the  case  of  an  APR 
failure,  or  in  an  all-engines  mode,  the 
crew  can  select  APR  by  placing  the 
throttle  levers  in  either  of  the  two 
forward  detents  and  manually  activating 
the  system  using  an  instrument  panel- 
mounted  override  switch. 

APR  power  levels  manifest 
themselves  as  an  increase  in  the  engine 
flat-rating  temperatiue  for  the  operating 
altitude,  and,  in  general,  result  in  higher 
thrust  levels  than  those  associated  with 
the  throttle  detents  alone.  DassauU  also 
makes  reference  in  the  APR  logic 
description  to  thrust  increase  being 
armed  for  a  throttle  lever  angle  above  27 
degrees  (max  cruise  position),  but  does 
not  make  it  clear  in  the  system 
description  if  the  APR  system  functions 
when  the  throttle  is  not  in  a  detent. 
Further  discussions  with  Dassault  make 
it  clear  that  when  the  throttle  is  between 
two  detents,  the  FADEC  makes  a  linear 
intepoiation  between  the  related  tables 
of  corrected  Ni:  i.e.,  an  almost  linear 
thrust  change.  As  function  outside  of  a 
detent  is  possible,,  then  a  throttle  angle 
of  28  degrees  (arming  angle  *  1  degree) 
would  produce  almost  no  additional 
thrust  when  APR  is  activated,  while  1 
degree  before  the  next  detent  (max 
cruise/max  continuous)  would  produce 
almost  the  same  thrust  increase  as  when 
the  throttle  is  in  that  detent.  Logic  for 
the  max  climb/max  continuous  detents 
is  the  same.  From  a  practical  point  of 
view,  throttle  positions  between  the 
detents  are  not  used. 


The  part  25  standards  for  ATTCS, 
contained  in  §  35.904  and  Appendix  I, 
specifically  restrict  performance  credit 
for  ATTCS  to  t^eoff.  Expanding  the 
scope  of  the  standards  to  include  other 
phases  of  flighu  including  go-around, 
was  considered  at  the  time  the 
standards  werejissued.  but  flightcrew 
workload  issues  precluded  further 
consideration.  As  stated  in  the  preamble 
to  AmendmentJ25-62: 

In  regard  to  ATTCS  credit  for  approach 
climb  and  go-around  maneuvers,  current 
regulations  preclude  a  higher  thrust  for  the 
approach  climb  $  25.121(d))  than  for  the 
landing  climb  (§|5.119).  The  workload 
required  for  the  lightcrew  to  monitor  and 
select  from  multiple  In-flight  thrust  settings 
in  the  event  of  an  engine  failure  during  a 
critical  point  in  ftie  approach,  landing,  or  go- 
around  operatioas  is  excessive.  Therefore, 
the  FAA  does  not  agree  that  the  scope  of  the 
amendment  shoi  ild  be  changed  to  include  the 
use  of  ATTCS  fa '  anything  except  the  takeoff 
phase.  (52  FR  43  153.  November  9, 1987) 

The  ATTCS  ncorporated  on  the 
FALCON  2000  allows  the  pilot  to  use 
the  same  powc  r  setting  procedure 
during  a  go-arpimd,  regardless  of 
whether  or  not  an  engine  fails.  In  either 
case,  the  pilot  obtains  go-around  power 
by  moving  the  throttles  into  the  forward 
(takeoff/go-arojund)  throttle  detent. 
Since  the  ATTCS  is  permanently  armed, 
it  will  functioa  automatically  following 
an  engine  faili^,  and  advance  the 
remaining  en^ne  to  the  ATTCS  thrust 
level.  Therefoie.  this  design  adequately 
addresses  the  foilot  workload  concerns 
identified  in  the  preamble  to 
Amendment  25-62.  Accordingly,  these 
proposed  special  conditions  would 
require  a  shov  ing  of  compliance  with 
those  provisio  ns  of  §  25.904  and 
Appendix  I  th  at  are  applicable  to  the 
approach  clin  b  and  go-around 
maneuvers. 

The  definit  on  of  a  critical  time 
interval  for  the  approach  climb  case, 
during  which  time  it  must  be  extremely 
improbable  to  violate  a  flight  path  based 
on  the  §  25.121(d)  gradient  requirement, 
is  of  primary  importance.  The 
§  25.121(d)  gmdient  requirement 
implies  a  mi^mum  one-engine- 
inoperative  fight  path  capability  with 
the  airplane  91  the  approach 
conHguratioii  The  engine  may  have 
been  inoperative  before  initiating  the  go- 
around,  or  it  may  become  inoperative 
during  the  go-aroimd.  The  definition  of 
the  critical  time  interval  must  consider 
both  possibilities. 

As  discussed  above,  these  proposed 
special  conditions  would  be  applicable 
to  the  Dassault  Aviation  Model  Falcon 
2000.  Shoul(  Dassault  Aviation  apply  at 
a  later  date  fi  ir  a  change  to  the  type 
certificate  to  include  another  model 


incorporating  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  apply  to  that  model  as  well  • 
under  the  provisions  of  §  21.101(a)(1) 

Conclusion 

This  action  affects  only  certain  design 
features  on  the  Dassault  Aviation  Model 
Falcon  2000  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 
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UMI 


List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows: 

Authority:  49  U.S.C.  app  1344. 1348(c), 
1352. 1354i(a).  1355. 1421  through  1431. 
1502, 1651(b)(2),  42  U.S.C.  1857f-10, 4321  et 
seq.,  E.0. 11514;  and  49  U.S.C.  106(gJ. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Dassault  Aviation  Model  Falcon  2000 
airplane. 

(a)  General:  An  ATTCS  is  defined  as 
the  entire  automatic  system,  including 
all  devices,  both  mechanical  and 
electrical,  that  sense  engine  failure, 
transmit  signals,  actuate  fuel  controls  or 
power  levers,  or  increase  engine  power 
by  other  means  on  operating  engines  to 
achieve  scheduled  thrust  or  power 
increases  and  furnish  cockpit 
information  on  system  operation. 

(b)  Automatic  takeoff  thrust  control 
system  (AfTCS).  The  engine  power 
control  system  that  automatically  resets 
the  power  or  thrust  on  the  operating 
engine  (following  engine  failure  during 
the  approach  for  landing)  must  comply 
with  the  following  requirements: 

(1)  Performance  and  System 
Reliability  Requirements.  The 
probability  analysis  must  include 
consideration  of  ATTCS  failure 
occurring  after  the  time  at  which  the 
fightcrew  last  verifies  that  the  ATTCS  is 
in  a  condition  to  operate  until  the 
begiiming  of  the  critical  time  interval. 

(2)  Thrust  Setting.  The  initial  takeoff 
thrust  set  on  each  engine  at  the 
beginning  of  the  takeoff  roll  or  go- 
around  may  not  be  less  than: 

(i)  Ninety  (90)  percent  of  the  thrust 
level  set  by  the  ATTCS  (the  maximum 
takeoff  thrust  or  power  approved  for  the 
airplane  under  existing  ambient 
conditions); 

(ii)  That  required  to  permit  normal 
operating  of  all  safety-related  systems 


and  equipment  dependent  upon  engine 
thrust  or  power  lever  position;  or 

(iii)  That  shown  to  be  free  of 
hazardous  engine  response 
characteristics  when  thrust  is  advanced 
from  the  initial  takeoff  thrust  or  power 
to  the  maximum  approved  takeoff  thrust 
or  power. 

(3)  Powerplant  Controls.  Li  addition 
to  the  requirements  of  §25.1141.  no 
single  failure  or  malfunction,  or 
probable  combination  thereof,  of  the 
ATTCS.  including  associated  systems, 
may  cause  the  failure  of  any  powerplant 
function  necessary  for  safety.  The 
ATTCS  must  be  designed  to: 

(i)  Apply  thrust  or  power  on  the 
operating  engine(s),  following  any  one 
engine  failure  during  takeoff  or  go- 
around,  to  achieve  the  maximum 
approved  takeoff  thrust  or  power 
without  exceeding  engine  operating 
limits;  and 

(ii)  Provide  a  means  to  verify  to  the 
flightcrew  before  takeoff  and  before 
beginning  an  approach  for  landing  that 
the  ATTCS  is  in  a  condition  to  operate 

(c)  Critical  Time  Interval.  The 
definition  of  the  Critical  Time  Interval 


m  Appendix  I,  Section  125.2(b)  shall  be 
expanded  to  include  the  following: 

(1)  When  conducting  an  approach  for 
landing  using  ATTCS.  the  critical  time 
interval  is  defined  as  follows: 

(i)  The  critical  time  interval  begins  at 
a  point  on  a  2.5  degree  approach  glide 
path  from  which,  assuming  a 
simultaneous  engine  and  ATTCS 
failure,  the  resulting  approach  climb 
flight  path  intersects  a  fiight  path  . 
originating  at  a  later  point  on  the  same 
approach  path  corresponding  to  the  Part 
25  one-engine-inoperative  approach 
climb  gradient.  The  period  of  time  from 
the  point  of  simultaneous  engine  and 
ATTCS  failure  to  the  intersection  of 
these  flight  paths  must  be  no  shorter 
than  the  time  interval  used  in  evaluating 
the  critical  time  interval  for  takeoff 
beginning  from  the  point  of 
simultaneous  engine  and  ATTCS  failure 
and  ending  upon  reaching  a  heieht  of 
400  feet. 

(ii)  The  critical  time  interval  ends  at 
the  point  on  a  minimum  performance, 
all-engines-operating  go-around  flight 
path  from  which,  assiuning  a 
simultaneous  engine  and  ATTCS 


failure,  the  resulting  minimum 
approach  climb  fUght  path  intersects  a 
flight  path  corresponding  to  the  Part  25 
minimum  one-engine-inoperative 
approach  climb  gradient.  The  all- 
engines-operating  go-around  flight  path 
and  the  Part  25  one-engine-inoperative 
approach  climb  gradient  flight  path 
originate  from  a  common  point  on  a  2.5 
degree  approach  path.  The  period  of 
time  from  the  point  of  simultaneous 
engine  and  ATTCS  failure  to  the 
intersection  of  these  flight  paths  must  be 
no  shorter  than  the  time  interval  used  in 
evaluating  the  criUcal  time  interval  for 
the  takeoff  beginning  from  the  point  of 
simultaneous  engine  and  ATTCS  failure 
and  ending  upon  reaching  a  heieht  of 
400  feet. 

(2)  The  critical  time  interval  must  be 
determined  at  the  altitude  resulting  in 
the  longest  critical  time  interval  for 
which  one-engine-inoperative  approach 
climb  performance  data  are  presented  in 
the  Airplane  Flight  Manual. 

(3)  The  critical  time  interval  is 
illustrated  in  the  following  figure: 

MUJNQ  CODE  4t1*-1)-M 


X5  dcfftt 
Appnwdi  path 


loterval 


MUMQ  COOC  4tie-1S-C 


»dA^?f,st3Lt.*£;gor^,s.rj3reL7,?„v,?^^^^^^  •^-  p-"- "  •^«»'— .  .-*« 


64872  Federal  Register  /  Vol.  59.  No.  241  / 


Issued  in  Renton,  Washington,  on 
December  2, 1994. 
Oturell  M.  Pedenon, 
Acting  ManagBF  Transport  Airplane 
Directorate  Aircrafi  Certification  Service. 
ANM-100. 
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[Doctot  No.  94-NM-191-AD] 


This  infonnatioi 


the  FAA,  Transf^rt  Airplane 


Directorate.  160 
Renton,  Washin 
FOR  FURTHER  IN 
Stephen  Slotte, 
Standardization 
FAA,  Transport 
1601  Lind  Aven 


may  be  examined  at 


Lind  Avenue  SW., 


iRMATION  CONTACT: 
.erospace  Engineer, 
Iranch,  ANM-113. 
irplane  Directorate, 
le.  SW.,  Renton, 
Washington  980$5-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 


Almorthiness  DirectivM;  Airtxis  Model    Comments  Invii 

A310  and  A300-e00  Serlea  Airplanea 

Equipped  With  SOGERMA-SOCEA 

Pilot.  Co-Pilot,  and  Third  Occupant 

Seats 


AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTWN:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A3 10  and  A300- 
600  series  airplanes.  This  proposal 
would  require  repetitive  inspections  to 
<letect  distortion  and/or  cradcs  on  the 
attachment  brackets  of  the  backrest 
recline  control  locks  of  certain  seats. 
This  proposal  would  also  require 
replacement  of  cracked  or  distorted 
brackets  and  their  associated  attachment 
fittings  with  new  parts,  which  would 
terminate  the  repetitive  inspection 
requirements.  This  proposal  is' 
prompted  by  a  report  of  failure  of  the 
bracket  of  the  backrest  recline  control 
lock  on  a  seat  due  to  fatigue-related 
cracking.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  fatigue-related  cracking  and/ or 
distortion,  which  could  result  in  failure 
of  the  seat  backrest  attach  fittings, 
which  may  lead  to  the  uncommanded 
So°  angle  recline  of  the  pilot  or  co-pilot 
seat,  and,  subsequently,  the  temporary 
inability  of  the  pilots  to  control  the 
airplane. 

DATES:  Comments  must  be  received  by 
January  27, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
191-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  ajn.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 
The  service  information  referenced  in 
°  the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 


Interested  perions  are  invited  to 
participate  in  the  making  of  the 
proposed  rulu  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desir^  Communications  shall 
identify  the  Rulf  s  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above]  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  s|)ecifiied  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rxMe.  All  comments 
submitted  will  ^  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persdns.  A  report 
summfuizing  each  FAA-pubfic  contact 
concerned  witli  the  substance  of  this 
proposal  will  bt  filed  in  the  Rules 
Docket.  I 

Commenters  Wishing  the  FAA  to 
acknowledge  raceipt  of  their  comments 
submitted  in  re  sponse  to  this  notice 
must  submit  a  i  elf-addressed,  stamped 
postcard  on  wh  ich  the  following 
statement  is  made:  "Comments  to 


Docket  Numbei 


94-NM-191-AD."  The 


postcard  will  b  t  date  stamped  and 
returned  to  the  commenter. 

Availability  of  MPRMs 

Any  person  i  lay  obtain  a  copy  of  this 
NPRM  by  subn  itting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Atttntion:  Rules  Docket  No. 
94-NM-191-A  3. 1601  Lind  Avenue, 
SW..  Renton.  V  ashington  98055-4056. 

Discussion 

The  Directio  i  Generale  de  I'Aviation 
Civile  (DGAC),jwhich  is  the 
airworthiness  i  uthority  for  France, 
recently  notifii  d  the  FAA  that  an  unsafe 
condition  may  «xist  on  certain  Airbus 
Model  A3 10  and  A300-600  series 
iped  with  certain 


airplanes  equi 

SOGERMA-SdCEA  pilot,  co-pilot,  and 

third  occupant  seats.  The  DGAC  advises 


that  a  report  has  been  received  of  failure 
of  the  bracket  of  the  backrest  recline 
control  lock  on  a  seat  after  the  airplane 
accumulated  21,762  total  flight  hours. 
Investigation  has  revealed  that  the  cause 
of  this  failure  has  been  attributed  to 
fatigue-related  cracking.  Fatigue  cracks 
and/or  distortion  of  the  bracket  of  the 
backrest  recline  control  lock,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  failure  of  the 
seat  backrest  attach  fittings,  and  the 
subsequent  uncommanded  50  angle 
recline  of  the  pilot  or  co-pilot  seat;  this 
situation  could  lead  to  the  temporary 
inability  of  the  pilots  to  control  the 
airplane. 

SOGERMA-SOCEA  has  issued 
Service  Bulletin  25-229,  dated 
November  26, 1993,  which  describes 
procedures  for  repetitive  detailed  visual 
inspections  to  detect  distortion  and/or 
cracks  on  the  attachment  brackets  of  the 
backrest  recline  control  locks.  This 
service  bulletin  also  describes 
procedures  for  replacement  of  both  of 
the  brackets  and  their  associated 
attachment  fittings  with  new  parts, 
which  would  eliminate  the  need  for  the 
repetitive  inspections.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  94-188-162(3). 
dated  August  17. 1994,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  detailed  visual  inspections  to 
detect  distortion  and/or  cracks  on  the 
attachment  brackets  of  the  seat  backrest 
recline  control  locks.  This  proposed  AD 
would  also  require  replacement  of  both 
of  the  brackets  and  their  associated 
attachment  fittings  with  new  parts;  thiis 
replacement  would  constitute 
terminating  action  for  repetitive 
inspection  requirements.  The  actions 
would  be  required  to  be  accomplished 
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in  accordance  vnth  the  service  bulletin 
described  previously. 

As  a  resuh  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
apphcabihty  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  apphcability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  mcluded  in  this  notice  to  clarify 
this  requirement. 

The  FAA  estimates  that  49  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  woric  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $11,760,  or  $240  per 
airplane,  per  inspection  cycle. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accompUsh  those  actions  in  the  fiiture  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
m  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
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action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES.  ^ 

Ust  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administi^tor,  Uie  Federal  Aviation 
Administi^tion  proposes  to  amend  part 
39  of  tiie  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354{a}.  1421 
and  1423;  49  U.S  C.  106(g):  and  14  CFR 


f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  Uie  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  94-iNM-J9i-AD. 
Applicability:  Model  A310  and  A300-600 
^nes  airplanes  equipped  with  SCXJERMA- 
SOCEA  pilot,  co-pilot,  and  third  occupant 
seats;  as  listed  in  SOGERMA-SOCEA  Service 
Bulletin  25-229,  dated  November  26, 1993 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
Identified  m  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD  For 
aiTDlanes  that  have  been  modified,  altered  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
trom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  &om 
the  applicability  of  this  AD. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracks  and/or  distortion 
in  the  seat  bracket  of  the  twckrest  recline 
control  lock,  which  could  result  in  failure  of 
the  seat  backrest  attach  fittings,  the 
uncommanded  50«  angle  recline  of  the  pilot 
or  co-pilot  seat,  and,  subsequently,  lead  to 
the  temporary  inability  of  the  pilots  to 
control  the  airplane,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  10,000  total 
flight  hours  or  within  500  flight  hours  after 
the  effective  date  o/this  AD,  whichever 


pccurs  later,  perform  a  detailed  visual 
mspection  to  detect  distortion  and/or  cracks 
on  the  attachment  brackets  of  the  backrest 
recline  control  locks  of  certain  seats,  in 
accordance  with  SOGERMA-SOCEA  Service 
Bulletin  25-229.  dated  November  26. 1993 

11)  If  no  bracket  is  distorted  or  cracked 
repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  5,000  flight  hours. 

(2)  If  any  bracket  is  distorted  or  crackedL 
prior  to  further  flight,  replace  both  of  the 
brackets  and  their  associated  attachment 
fitUngs  with  new  parts,  in  accordance  with 
the  service  bulletin.  Accomplishment  of  this 
replacement  constitutes  terminating  action 

.u-  '^'^ '*P*'""''8  inspection  requirements  of 
tnis  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113  FAA 
Transport  Airplane  Directorate.  Opiratori 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standaidiation  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
December  12, 1994. 
OaiTcU  M.  Pederaon. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
(FR  Doc.  94-30943  Filed  12-15-94;  8:45  am)     - 
■iUJNQ  CODE  4910-tV^ 


14  CFR  Part  39 

[Docket  No.  94-NM-169-A0] 

Airwortliinass  Directives:  Jetstream 
Model  4101  Airplanes 

AQEncy:  Federal  Aviation 

Administration,  DOT. 

Jj™[J  Notice  of  proposed  rulemaking 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetsti^am  Model  4101  airplanes. 
This  proposal  would  require 
modification  of  the  spoiler  system.  This 
proposal  is  prompted  by  reports  of 
fatigue  failures  of  tiie  tee  fittings  of  the 
spoiler  bleed  nipples.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  ensure  that  the  tee  fittings 
do  not  fail,  and  subsequently  lead  to 
loss  of  the  main  system  hydraulics. 
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DATES:  Comments  must  be  received  by 
January  27. 1995. 

ADDRESSES:  Submit  comments  in 
tnpUcate  to  the  Federal  Aviation 
Adininistration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
169-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
L^mments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Wushmgton. 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Grober.  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
UTiUfen  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  « 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this' 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-169-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter 


PRMs 

y  obtain  a  copy  of  this 
ting  a  request  to  the 
lane  Directorate, 
tion:  Rules  Docket  No. 
1601  Lind  Avenue 
shington  98055-4056. 


AvaUahiUtyofl 

Any  person  n 
NPRM  by  subm 
FAA,  Transport 
ANM-103,  Att( 
94-NM-169-. 
SW..  Renton,  Wi 

Discussion 

The  Qvil  Aviition  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingpom,  recently  notified  ' 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Jetstream  Model  4101 
airplanes  series  Airplanes.  The  CAA 
advises  that  operators  have  reported 
failures  of  the  te  e  fittings  of  the  Spoiler 
bleed  nipples,  h  ivestigation  revealed 
that  these  failur  «  were  due  to  fatigue 
induced  by  pres  sure  pulses  resulting 
firom  air  in  the  s  )oiler  system.  This 
condition,  if  nol  corrected,  could  result 
in  the  failure  of  he  tee  fitting  and 
subsequent  loss  of  the  main  system 
hydraulics. 

Jetstream  has  ssued  Service  Bulletin 
J41-29-001,  dat  »d  August  12, 1994.  and 
Jetstream  Service  Bulletin  J41-29-001, 
Revision  1,  dated  August  30, 1994, 
which  describe  procedures  for 
modification  of  the  spoiler  system.  This 
modification  involves  the  Installation  of 
new  bleed  point  fittings,  hydraulic 
pipes,  bleed  nipple  fittings,  and  hose 
assemblies.  Thi$  modification  also 
involves  flushii^,  filling,  bleeding,  and 
functionally  tesuig  the  left  and  right 
spoiler  systems.JThis  modification  will  . 
make  it  easier  td  bleed  (purge  air  from) 
the  spoiler  systepi.  The  CAA  classified 
this  service  bulletin  as  mandatory. 

This  airplane  piodel  is  manufactured 
in  the  United  Kkigdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  theTprovisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilat^al  airworthiness 

lant  to  this  bilateral 
cement,  the  CAA  has 
formed  of  the  situation 
The  FAA  has 
kdingsoftheCAA. 
liable  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  cperation  in  the  United 
States.  f 

Since  an  imsa|ie  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  prop^d  AD  would  require 
modification  of  jhe  spoiler  system.  The 
actions  would  bt  required  to  be 
accomphshed  in  accordance  with  the 
service  bulletin  described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Tra  isport  Association 


agreement.  Pur 
ainA'orthiness  afl 
kept  the  FAA  ir 
described  above 
examined  the  fi( 
reviewed  all  ava 
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(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD..  The  FAA 
points  out  that  aU  airplanes  identified  in 
the  apphcability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  requirement. 

The  FAA  estimates  that  14  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  7  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $5,880,  or  $420  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&~AiRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Tetstream  Aircraft  Limited:  Docket  94-NM- 
169-AD. 

Applicability  Model  4101  airplanes  on 
which  Jetstream  Modirication  JM41290B 
(reference  Jetstream  Service  Bulletin  J41-29- 
001)  has  not  been  installed,  certificated  iii 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  t)een 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
firom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafia  condition;  or  di^^erent 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  tee  fittings  and 
subsequent  loss  of  the  main  system 
hydraulics,  accomplish  the  following: 

(a)  Within  4  months  after  the  effective  date 
of  this  AD.  modify  the  spoiler  system  in 
accordance  with  Jetstream  Service  Bulletin 
J41-29-O01.  dated  August  12, 1994,  or 
Revision  1.  dated  August  30, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
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appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2;  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch 
ANM-H3. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
December  12, 1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  94-30944  Filed  12-15-94;  8:45  am] 

BILUNQ  CODE  4»ia-1S..p 


14  CFR  Part  39 

[Docint  No.  94-NM-170-^D] 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Federal  AviaUon 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstream  Model  4101  airplanes. 
This  proposal  would  require  installation 
of  new  case  drain  pipes  and  an 
additional  fairlead  support  for  the 
hydraulics  case  drain  line  in  the  rear 
spar  area  of  the  engine/nacelle.  This 
proposal  is  prompted  by  reports  of 
fatigue  failure  of  the  case  drain  line  in 
the  hydraulics  system.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  the  loss  of  main 
system  hydraulics  as  a  result  of  lack  of 
support  against  vibration  and 
subsequent  fatigue  failure  of  the  case 
drain  line  for  the  hydraulics  system. 
DATES:  Comments  must  be  received  by 
January  27, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
170-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
hohdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  bom 
Jetstream  Aircraft,  hic,  P.O.  Box  16029. 


Dulles  hitemational  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Grober,  Aerospace  Engineer, 
Standardization  Branch,  Alvnv!-ii3, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton 
Washington  98055-^056;  telephone 
(206)  227-1187;  fax  (206)  227-1320 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

hiterested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  ai^uments  as 
they  may  desire.  CommunicaUons  shall 
-    identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AH  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  acUon  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wriU  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcardon  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-170-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No 
94-NM-170-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Jetstream  Model  4101 
airplanes.  The  CAA  advises  that  it  has 
received  reports  of  fatigue  failure  of  the 
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case  drain  line  in  the  hydraulics  system 
Que  to  a  lack  of  support  against 
vibration.  This  condition,  if  not 
corrected,  could  result  in  the  loss  of  the 
mam  system  hydraulics. 

Jetstream  has  issued  Service  Bulletins 
)41-29-O05,  Revision  1,  dated  August 
12, 1994,  and  Revision  2,  dated  August 
30, 1994,  which  describe  procedures  for 
installation  of  new  case  drain  pifies  and 
an  additional  fairlead  support  for  the 
hydraulics  case  drain  line  in  the  rear 
spar  area  of  the  engine/nacelle. 
Accomplishment  of  this  installation  will 
provide  support  against  vibration  and 
reduce  the  possibility  of  fatigue  failure 
of  the  case  drain  line  in  the  hydraulics 
system.  The  CAA  classiHed  these 
service  bulletins  as  mandatory  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  iGngdom. 
This  auplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  i^ormed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registereid  in  the  United 
States,  the  proposed  AD  would  require 
installation  of  new  case  drain  pipes  and 
an  additional  fairlead  support  for  the 
hydraulics  case  drain  line  in  the  rear 
spar  area  of  the  engine/nacelle.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 
As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  efliect-of  AD's 
on  airplanes  that  are  identified  in  the 
applioability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  aU  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
h^  been  altered  or  repaired  in  the 
afiiBcted  area  in  such  a  %vay  as  to  affect 
compliance  with  the  AD,  the  ownw  or 
operatOT  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
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provides  for  sucl  approvals.  A  note  has 
been  included  in  tkis  notice  to  clarify 
this  requirement 

The  FAA  estin  ates  that  9  airplanes  of 
U.S.  registry  woi  Id  be  affected  by  this 
proposed  AD.  thi  it  it  would  take 
approximately  If  work  hours  per 
airplane  to  accoiiiplish  the  proposed 
actions,  and  thatithe  average  labor  rate 
is  $66  per  work  iour.  Required  parts 
would  be  supplii  'd  by  the  manufacturer 
at  no  cost  to  opei  ators.  Based  on  these 
figures,  the  total  :ost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  15,400,  or  $600  per 
airplane.  1 

The  total  cost  Impact  figure  discussed 
above  is  based  oil  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  reduirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  thosf  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulatioE  s  proposed  herein 
would  not  have  i  substantial  direct  effects 
on  the  States,  on  the  r^ationship 
between  the  nati  onal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  ofigovemment.  Therefore, 
in  accordance  w  th  Executive  Order 
12612,  it  is  detei  mined  that  this 
proposal  would  not  have  sufficient 
federalism  impl  cations  to  warrant  the 
preparation  of  a  "ederalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "signifioant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  ni  e"  under  the  DOT 
Regulatory  PoU(  ies  and  Procedures  (44 
FR 11034.  Febn  ary  26. 1979):  and  (3)  if 
promulgated,  w  11  not  have  a  significant 
economic  impat  t.  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criter  a  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  maj  be  obtained  by 
contacting  the  F  ules  Docket  at  the 
location  provide  d  under  the  caption 
ADDRESSES. 


List  of  Subjects 


Air  transport^ ti 
safety.  Safety, 

The  Prtqpoaed  /  mendment 


n  14  CFR  Part  39 

on.  Aircraft,  Aviation 


Accordingly, 
authority 
Administrator, 
Administration 
39oftheFeder)l 
{14  CFR  part 


3S 


)ursuant  to  the 
delegi  ted  to  me  by  the 

he  Federal  Aviation 
proposes  to  amend  part 
Aviation  Regulations 
as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  13S4(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  ^4  CFR 
11.69. 

$39.13    [Amandeig 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Jetstream  Aircraft  Limited:  Docket  94-NM- 
170-AD. 

Applicability:  Model  4101  airplanes: 
constructors  numbers  41005  through  41015 
inclusive,  41019  tluough  41024  inclusive, 
41028,  and  41029;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modifled,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
o%«mer/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  .the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  the  main  system 
hydraulics,  accomplish  the  following: 

(a)  Within  4  months  after  the  effective  date 
of  this  AD.  install  new  case  drain  pipes  and 
an  additional  feirlead  support  for  the 
hydraulics  case  drain  line  in  the  rear  spar 
area  of  the  engine/nacelle  in  accordance  with 
Jetstream  Service  Bulletin  )41-29-005. 
Revision  1,  dated  August  12, 1994;  or 
Revision  2,  dated  August  30, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
^n  be  accomplished. 

Issued  in  Renton,  Washington,  on 
Dei  ember  12,  1994. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  94-30945  Filed  12-15-94;  8:45  am) 
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14  CFR  Part  71 


{Airspace  Docket  No.  94-ASW-18] 

Proposed  Amendment  of  Class  D 
Airspace:  New  Orleans  NAS,  Alvin 
Callender  Field.  LA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT 

ACTiOW:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
amend  the  Class  D  airspace  at  New 
Orleans  Naval  Air  Station  (NAS).  Alvin 
Callender  Field.  New  Orleans,  LA. 
Decommissioning  of  the  New  Orleans 
NAS  Non-directional  Radio  Beacon 
negates  the  need  for  Class  D  airspac^  to 
protect  the  standard  instrument 
approach  to  this  navigational  aid. 
DATES:  Comments  must  be  received  on 
or  before  February  2, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
Systems  Management  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Docket  No.  94-ASW-18,  Federal 
Aviation  Administration,  Fort  Worth  . 
TX  76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Southwest  Region.  Federal 
Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9  AM  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branclr,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Day,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region.  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530;  telephone:  (817)  222-5593. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 


presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  under  the 
caption  ADDRESSES.  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  on  this  notice 
must  submit,  with  those  comments,  a 
self-addressed,  stamped,  postcard 
containing  the  following  statement: 
"Comments  to  Airspace  Docket  No.  94- 
ASW-18."  The  postcard  will  be  date 
and  time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  Ught  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  2501 
Meacham  Boulevard,  Fort  Worth,  TX, 
both  before  and  afler  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
System  Management  Branch,  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  that 
describes  the  application  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  class  O  airspace  at  New 
Orleans  NAS  Callender  Field,  LA. 
Decommissioning  of  the  New  Orleans 
NAS  Non-directional  Beacon  negates 
the  need  for  the  airspace  protecting  the 
withdrawn  SIAP. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datimi  83.  Class  D  airspace  designations 
are  published  in  paragraph  5000  of  FAA 
Order  7400.9B,  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  Class  D  airspace  designations 


fisted  in  this  document  would  be 
published  subsequently  in  the  Order 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  effect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1993,  and  effective 
September  1 6, 1 994.  is  amended  as 
follows: 

Paragraph  5000    Genera] 
•        *        •         •        »   . 

ASW  LA  D  New  Orieans  NAS,  Ahrin 

Callender  Field.  LA— (Revised] 

New  Orleans  NAS.  Alvin  Callender  Field,  LA 

(lat.  29»049'31"  N.,  long.  90»002'06''  W  ) 
Harvey  VORTAC 
(lat  29''051'01"  N..  long  go^OO'lO"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2;500  feet  MSL 
within  a  4.7-mile  radius  of  New  Orleans  NAS 
Alvin  Callender  Field  and  within  1.3  miles 
each  side  of  the  228«  radial  of  the  Harvey 
VORTAC  extending  from  the  4.7-mile  radius' 
to  5.8  miles  southwest  of  the  airport  and 
within  1.3  miles  each  side  of  the  058°  radial 
of  the  Harvey  VORTAC  extending  from  the 
4.7-raile  radius  to  6  miles  northeast  of  the 
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aiiport  excluding  that  airspeca  within  the 
New  Orleans,  LA,  Class  B  airspace  area. 

•         •         •         • 

Issued  in  Forth  Worth.  TX  on  December  1 . 
1994. 

Helen  Fabian  Pariw, 
Managsr.  Air  Traffic  Division,  Southwest 
Reffon. 

IFR  Doc  94-30956  Filed  12-15-94: 8:45  am) 
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Federal  Aviation  Administration 

14CFRPart71 

[Airapac*  Dockat  No.  94-ASO-2q 

Propoeed  Amendment  to  Class  E 
Airspace;  Miiilngton,  TN 

AOeiCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Nodce  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Class  E  Airspace  at  Millington,  TN. 
A  VOR/DME  Rwy  22  Standard 
Instruiment  Approach  Frocodure  (SIAP) 
has  been  developed  for  the  NAS 
Memphis  Airport.  The  radius  of 
controlled  airspace  extending  upward 
from  700  fiset  above  the  surfece  (AGL) 
needs  to  be  7  nautical  miles  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport. 

DATES:  Comments  must  be  received  on 
or  before  January  25, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
94-ASO-23,  Manager,  System 
Management  Branch,  ASO-530,  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region.  Room  550, 
1701  Columbia  Avenue,  College  Paik, 
Georgia  30337,  telephone  (404)  305- 
5586. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Powderly,  Airspace  Section, 
System  Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration.  P.O.  Box  20636. 
Atlanta.  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPtfMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  argimients  as  they  may  desire. 
Comments  that  provide  die  foctual  basis 
supporting  the  views  and  suggestions 
presented  are  pardcidarly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  propoul.  Comments 


are  specifically 
regulatory,  aei 
environmental, 
the  proposal 
identify  the 
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ents  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ASO-23."  The  tostcard  will  be  date/ 
time  stamped  aid  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  commefits  will  be  considered 
on  on  the  proposed 
1  contained  in  this 
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Availability  of  ^RM's 

Any  person  may  obtain  a  copy  of-this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  airequest  to  the  Federal 
Aviation  Administration.  Manager. 
System  Managonent  Branch.  ASO-530. 
Air  Traffic  Division.  P.O.  Box  20636. 
Atlanta.  Georgi^  30320. 
Communications  must  identify  the 
notice  number  ef  this  NPRM.  Persons 
interested  in  bong  placed  on  a  mailing 
list  for  future  Npi^'s  should  also 
request  a  copy  ef  Advisory  Circular  No. 
11-2 A  which  describes  the  application 
procedure. 

ThePropoaal 

The  FAA  is  cbnsidered  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
provide  additional  controlled  airspace 
for  IFR  operatiqns  at  the  NAS  Memphis. 
TN.  Airport  by  (wising  the  radius  of  the 
700  foot  Class  Aairspace  from  6  to  7 
nautical  miles.  Designations  for  Class  E 
airspace  exten(Bng  upward  from  700 
feet  or  more  alx  ive  the  surface  are 
published  in  P«  ragraph  6005  of  FAA 
Order  7400.9B  i  lated  July  18. 1994.  and 
efiiective  Septei  iber  16. 1994  which  is 
incorporated  bjireference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dc  cument  would  be 
published  subs  iquenUy  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  reguli  ttion  only  involves  an 


established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  currant  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866}  (2)  is  not  a  "significant 
rule"  tmder  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal 
Since  this  is  a  routine  matter  that  will 
only  afiiect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
tmder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Pn^KMcd  Amendment 

In  consideration  of  the  fcnegoing,  the 
Federal  Aviation  Administration 
pro^Jbses  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854.  24  FR  9S6S.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

{71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  die  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994  and  elective 
September  16, 1994,  is  amended  as 
follows: 

Para.  6005    Qass  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 


ASO  TN  ES  Memphis  NAS,  TN—(Reviaedl 

Memphis,  NAS  Memphis.  TN 
(lat.  35»21'19"  N,  long.  89»52'08''  W) 

Arlington  Municipal  Airport 
(lat  3516'59"  N.  long.  89«40^2''  W) 
That  airspace  extending  upward  £rom  700 

feet  above  the  surace  within  a  7-niile  radius 

of  NAS  Mempliis  and  wnthin  a  7-mile  radius 

of  Arlington  Municipal  Airport 

*        •        •        *        • 

Issued  in  College  Park,.GA.  on  December 
2, 1994. 

Michael  J.  Powdarly, 

Acting  Manager.  Air  Traffic  Division  Southern 
Region. 

(FR  Doc  94-30957  Filed  12-15-94;  8:45  am) 
■tUMQ  CODE  4tia-M-M 
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14CFRPart71 

[Airspace  Ooefcat  llo.  «4-AS«V-iq 

Proposed  Establishment  and 
Amendment  of  Class  E  Airspace: 
Fayetteville,  AR  ^^' 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT 

ACTION;  Notice  erf  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace,  extending 
upward  from  the  surface  as  an  extension 
to  the  Class  D  airspace  at  Drake  Field, 
Fayetteville,  AR.  Additionally,  diis 
notice  proposes  to  amend  the  Class  fe 
airspace  extending  upward  from  700 
feet  above  ground  level  (AGL)  at  Drake 
Field,  Fayetteville,  AR.  The 
development  of  a  new  Microwave 
Landing  System  (MLS)  standard 
instrument  approach  procedure  (SIAP) 
has  made  this  proposal  necessary  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  lor 
aircraft  executing  the  MLS  SIAP  at 
Drake  Field.  Fayetteville.  AR. 
DATES:  Comments  must  be  received  on 
or  before  February  2. 1995 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager. 
System  Management  Branch,  Air  Traffic 
Division.  Southwest  Region,  Docket  No 
94-ASW-l  9,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530  The  official  docket  may  be 
examined  in  die  Office  of  the  Assistant 
Chief  Counsel.  SouOiwest  Region. 
Federal  Aviation  Administration.  2601 
Meacham  Boulevard.  Fort  Worth,  TX. 
between  9.00  AM  and  3U)0  PM.  Monday 
Uirough  Friday,  except  Federal  hohdays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Kfenagement  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth,  TX.  . 
FOR  FUffTHEH  INFORMATION  CONTACT: 
Dtmald  J.  £)ay.  System  Management 
Brandu  Air  Traffic  Division.  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-0530;  telephone;  (817)  222- 
5593 

SUPPLB«BITARV  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  aigimients  as  they  may  desire. 
Comments  that  provide  the  feotual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  r^ulatoiy 
decisions  on  the  proposal  Ccnnments 
are  specifically  invited  on  the  overall 


regulatory,  aeronautical,  economic. 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  numbra-  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit.  wiUi  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  94-ASW-19."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  ihe  commenter.  All 
communications  received  on  or  before 
die  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  2601  Meacham 
Boulevard,  Fort  Wordi,  TX,  bodi  before 
and  after  the  closing  date  for  comments. 
A  report  siunmarizing  each  substantive 
public  contact  widi  FAA  personnel 
concerned  *viUi  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NFRM^s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administiation.  Fort  Worth,  TX  76193- 
0530.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
maiUng  list  for  fiiture  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  diat  describes  Uje 
application  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  72  of  the  Federal 
Aviation Itegulations  (14  CFR  part  71)  to 
establish  Class  E  airspace,  extending 
upward  from  the  siuface  as  an  extension 
to  die  Class  D  airspace  at  Drake  Field, 
Fayetteville.  AR.  Additionally,  die  FAA 
is  considering  an  amendment  to  the 
Class  E  airspace,  controlled  airspace 
extending  upward  from  700  fiset  AGL. 
which  currently  overlies  Drake  Field. 
Fayetteville.  AR.  The  development  of  a 
new  MLS  SIAP  to  RWY  34  has  made 
this  proposal  to  festablish  Class  E 
airspace  and  to  amend  existing  Class  E 
Airspace  necessary.  Hie  intended  eCfect 
of  this  proposal  is  to  provide  adequate 
Class  E  airspace  for  aircraft  executing 
die  MLS  SL\P  to  RWY  34  at  Drake 
Field,  Fayetteville,  AR. 


The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  area 
designated  as  an  extension  to  a  Class  D 
surface  area  are  published  in  Paragraph 
6004  and  designated  Class  E  airspace 
area  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
m  Paragraph  600S  of  FAA  Order 
7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  would  be 
PubUshed  subsequently  in  the  order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It.  dierefore— (i) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  diat  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  tiiat  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  hicorporation  by  reference. 
Navigation  (air). 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(al. 
1510;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  49  D.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amendeiq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation   * 
Administi«tion  Order  7400.9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994.  and  effective 
September  16. 1994,  is  amended  as 
follows: 

Paragiaph  6004    Qass  E  airspace  areas 
designated  as  an  extension  to  a  Ciass  D 
surface  area. 


ASW  AR  E4  Fayetteville,  Draka  neld.  AK— 
|Newi 

Fayetteville.  Drake  Field.  AK 


UMI 


(lat.  36°00'18"  N..  long.  94<'10'12"  W.) 

Fayetteville  MLS 
(lat.  as-Sg'Sy'N..  long.  94»10'05"  W.) 
That  airspace  extending  upward  from  the 
surface  within  3  miles  each  side  of  the  MLS 
334"  coune  inbound  extending  from  the  4.1- 
mile  radius  of  the  airport  to  12  miles  south 
of  the  airport. 

•  •         *         •         • 

Pamgrapb  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         •         •         * 

ASW  AR  ES  Fayetteville,  AR— {Revised] 

Point  of  Origin  * 

(lat.  36''12"00 "  N..  long.  94°14'01"  W.) 
Fayetteville  MLS 
(lat.  35'59'59"N.,  long.  94'10'05"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  8  miles  west 
and  4  miles  east  of  the  MLS  354°  course 
inbound  extending  from  the  23.9-mile  radius 
of  the  point  of  origin  to  the  33.4-miIe  radius 
of  the  point  of  origin. 

•  •         •         •         * 

Issued  in  Fort  Worth,  TX  on  December  1, 
1994. 

Helen  Fabian  Parke,  ' 

Manager,  Air  Traffic  Division  Southwest 
Region. 

[FR  Doc.  94-30958  Filed  12-15-94;  8:45  am] 
BtLUNQ  CODE  4n»-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ASW-20] 

Proposed  Amendment  to  Class  E 
Airspace;  Laredo,  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  at  Laredo,  Texas.  A  revision 
to  the  standard  instrument  approach 
procedure  {SL\P]  to  Runway  (RWY)  14 
at  Laredo  International  Airport,  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  revised  Very  High 
Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME)  or  Tactical  Air  Navigation 
(TACAN)  or  Global  Positioning  System 
(GPS)  SlAP  to  RWY  14. 
DATES:  Comments  must  be  received  on 
or  before  February  2, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Docket  Noi  94-ASVV-20,  Fort  Worth,  TX 
76193-0530.  The  official  docket  may  be 


examined  in  the  Dffice  of  the  Assistant 
Chief  Counsel,  Federal  Aviation 
Administration,  Kouthwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  durin(  normal  business  hours 
at  the  System  Ma  nagement  Branch,  Air 
Federal  Aviation 
Southwest  Region,  2601 


Traffic  Division, 
Administration, 


Meacham  Boulei  aird.  Fort  Worth,  TX. 


FOR  FURTHER 
Donald  J.  Day, 
Branch,  Federal 
Administration, 
Worth,  TX 
222-5593. 


INR IRMATION  i 


S  stem '. 


SUPPLEMENTARY  I  ^FORMATION: 
Comments  Invit(  d 


Interested  p 
participate  in  th: 
by  submitting  si 
or  argimients  as 
Comments  that 


CONTACT: 

Management 
\viation 

southwest  Region,  Fort 
76191-0530;  telephone:  (817) 


airspace  docket 
submitted  in  tri 
listed  under  the 
Commenters  wii 
acknowledge 
on  this  notice 


es  are  invited  to 
proposed  rulemaking 
written  data,  views, 
ey  may  desire, 
rovide  flbe  factual  basis 
supporting  the  views  and  suggestions 
presented  are  pa^icularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  thdproposal.  Comments 
are  specifically  mvited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  4nd  energy-related 
aspects  of  the  pit>posal. 
Communication^  should  identify  the 
umber  and  be 
licate  to  the  address 
aption  ADDRESSES, 
ing  the  FAA  to 
ipt  of  their  comments 
st  submit,  with  those 
comments,  a  sell-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Con^ments  to  Airspace 
Docket  No.  94-AsW-20."  The  postcard 
will  be  date  and|time  stamped  and 
returned  to  the  dommenter.  All 
communication!  received  on  or  before  ' 
ing  date  for  comments 
d  before  taking  action 
rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  cc  mments  received.  All 
comments  subn  itted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  <  i^ounsel.  Federal 
Aviation  Admic  istration.  Southwest 
Region,  2601  M(  lacham  Boulevard,  Fort 
Worth,  TX,  botM  before  and  alter  the 
closing  date  for  pomments.  A  report 
summarizing  e.al:h  substantive  public 
contact  with  FA  i\  personnel  concerned 
with  this  rulemi  king  will  be  filed  in  the 
docket. 

Availability  of  ]tlPRM*s 


the  specified  clo 
will  be  consider 
on  the  proposed 


Any  person 
Notice  of 


nay  i 


obtain  a  copy  of  this 
f  Proposed  Rulemaking  (NPRM) 


by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Forth  Worth,  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futtue  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No 
11-2 A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  bom.  700 
feet  AGL,  at  Laredo  International 
Airport.  An  instrument  procedural 
amendment  to  the  VOR/DME,  TACAN 
or  GPS  SLAP  to  RWY  14  has  made 
necessary  this  proposal  to  amend  the 
controlled  airspace.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
Class  E  airspace  for  aircraft  executing 
the  amended  SIAP. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9B,  dated  July  18, 1994,  and 
effiective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
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proposes  to  amend  14  CFR.  part  71  as 
follows: 

PART— (AMENOEO] 

1  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authoritjr:  49  U.S.C.  app.  1348(a).  1354(aJ 
1510;  E.0. 10854;  24  FR  9565,  3  CFR.  195^ 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69.  ^^ 

$71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Repotting  Points. 
dated  July  18, 1994,  and  emotive 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005    Qass  E  air^tace  aivas 
extending  upward  from  700  feet  or  ohmv 
above  the  surface  of  the  earth. 
•         •         •         •         » 

ASW  TX  E5  Uredo,  TX-(Kevised| 

Laredo  International  Airport,  TX 

(Ut.  27^2'41-  N.  long.  99^r41"  W) 
Laredo  VORTAC 

flat  27^8'44"  N.  long.  99»2S'04''  W) 
Laredo,  Raocho  Bluic»  Aiqx»t  TX 

(lat.  27n8'31"  N,  long.  99»2«'53"  W) 
Laredo  Auxiliary  No.  2  Airport,  TX 
(lat  27^8'33"N,  long.  99"13'32"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  with  a  7.8-nule  radius 
of  LxTwlo  International  Airport  and  within 
4.0  miles  eech  side  of  die  328»  bearing  of  the 
Laredo  VORTAC  extending  from  the  7.8-mile 
radius  to  18.0  miles  northwest  of  the  Laredo 
VORTAC  and  writhin  a  6.6-mile  radius  of 
Rancho  Blanco  Airport  and  within  1.6  miles 
.  Mcfa  side  of  the  189*  beuing  of  the  Laredo 
VORTAC  extending  &T>m  the  6.&-mile  ndius 
to  12.1  miles  north  of  the  aitpoit  and  within 
a  6.8-mile  radius  of  Laredo  Auxiliary  No.  2 
Airport  excluding  that  airspace  in  Mexica 
•         •         *         •         • 

Issued  in  Fort  Worth,  TX  on  December  1 
1994. 

Helen  Fabian  Parke, 

Manager.  Air  Traffic  Division  Southwest 
Reffon. 

[FR  Doc.  94-30959  Filed  12-1S-94:  8;45  am] 

BILLING  COOE  MIO-IS-M 


64881 


DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affaifs 
22CFRPart92 
Public  No«oe  2131]' 

Notarial  and  Rolated  Services 

AGENCY:  Bureau  of  Consular  Affairs, 
Deparfinent  of  State. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Bureau  of  Consular 
Affairs  plans  to  amend  its  notarial 


regulations  to  authorize  certain  U.S. 
ciUzen  employees  of  Ihe  Department  of 
State  who  are  not  diplomatic  or 
consular  officers,  but  who  have  been 
designated  by  the  Deputy  Assistant 
Secretary  for  Overseas  Citizen  Services, 
to  perform  notarial  services  overseas. 
All  consular  officers,  other  foreign 
service  officers  and  designated  U.S. 
citizoi  employees  authorized  to  perform 
such  notarials  shall  be  identified,  for 
notarial  purposes,  as  "notarizing 
officers."  The  extension  of  this  authority 
to  designated  U.S.  citizen  State 
Department  employees  will  enable 
foreign  service  posts  to  provide 
enhanced  notarial  service  to  the  public. 
Consular  officers  assisted  by  designated 
U.S.  citizen  employees  will  be  able  to 
concentrate  on  managing  consular 
resources,  although  they  will  still  be 
available,  as  needed,  to  provide  notarial 
services  to  U.S.  citizens.  Notarization  by 
a  designated  U.S.  citizens  State 
Department  employee  will  generally 
have  the  same  effect  as  notarization  by 
a  consular  officer.  This  proposed  rule 
does  not,  however,  pennit  designated 
U.S.  citizen  State  Department 
employees  to  perform  authentications, 
perform  a  notarial  service  for  a  patent 
application  or  take  a  deposition 
pursuant  to  a  oommission.  as  prescribed 
under  18  U.S.C  3492,  nor  does  it  in 
itself  ensure  that  notarials  performed  by 
the  designated  employees  will  be 
acceptable  to  every  sUte.  With  these 
qualifications,  the  State  Department 
believes  that  notarials  petfonned  by 
designated  U.S.  citizen  employees  mil 
be  acceptable  for  all  purposes 
(particularly  for  federal  law  purposes). 
DATES:  Comments  due:  January  17,1995. 
FOB  FURTHER  INFORMATION  CONTACT: 
Carmen  A.  DiPlacido.  or  Michael 
Meszaros,  Office  of  Citizens  Consular 
Services,  Department  of  State,  202-647- 
3666  or  202-647-4994. 
SUPPLEMENTARY  INFORMATION:  This  nile 
implements  section  127(b)  of  the 
Foreign  Relations  Authorization  Act, 
Fiscal  Years  1994-1995,  P.  Law  103- 
236.  April  30, 1994.  Section  127(b) 
authorizes  the  Secretary  of  State  to 
designate  Sute  Department  employees 
who  are  U.S.  citizens  to  perform  in 
foreign  countries  notarial  services 
authorized  to  be  performed  by  consular 
officers.  Under  section  24  of  the  Act  of 
August  18, 1856. 11  Stat.  61,  now 
generally  cited  as  22  U.S.C.  4221, 
consular  officers  are  authorized  to 
administer  to  or  take  bom  any  person  an 
oath,  affirmation,  affidavit,  or 
deposition,  and  to  perform  any  other 
notarial  act  which  any  notary  public  is 
required  or  authorized  by  law  to  do 
within  the  United  States.  Section  7  of 


the  Act  of  April  5. 1906,  34  StaL  101, 
now  generally  referred  to  as  22  U.S.C 
4215.  made  the  performance  of  notarial 
services  by  consular  officers  mandatory 
and  mandated  that  a  fee  be  charged  for  ' 
notorial  services.  The  Department's  nevf 
authority  under  Section  127(b)  will 
allow  it  to  supplement  the  staff 
available  to  poform  notarial  services  j»t 
posts  abroad  with  designated  U.S. 
dtizen  State  Department  employees 
who  are  not  consular  officers,  thereby 
providing  prompt,  efficient  service  to 
the  public  and  freeing  consular  officers 
to  also  focus  more  of  their  efforts  on 
other  demands  on  our  overseas  posts. 
Consular  and  other  diplomatic  officers 
will  still  perform  notarial  functions  as 
needed. 

Section  127(b)  authorizes  the 
Secretary  of  Sute  to  promulgate 
regulations  providing  for  the 
designation  of  U.S.  citizen  employees  of 
the  Department  of  State  to  perform 
notarial  functions  as  provided  therein. 
The  Secretary's  authority  was  delegated 
to  the  Assistant  Secretary  for  Considar 
Affairs  on  September  20, 1994  These 
proposed  regidations  will  further 
delegate  to  the  Deputy  Assistant 
Secretary  for  Overseas  Qtizens  Services 
the  authority  to  designate  the  United 
States  citizen  State  Department 
employees  who  may  perfonn  these 
notarial  functions. 

The  regulations  implementing  Section 
127(b)  will  define  the  term  "notarizing 
officer."  This  term  will  include  consular 
officers,  diplomatic  officers 
encompassed  by  the  term  "secretary  of 
embassy  or  ligation"  in  22  U.S.C.  4221. 
and  U.S.  citizen  employees  of  the 
Department  of  State  designated  by  the 
Deputy  Assistant  Secretary.  The  Bureau 
of  Consular  Affairs  expects  that  the  bulk 
of  the  U.S.  citizen  designees  will  be 
comprised  of  civil  service  visa 
examiners,  part-Ume  intermittent, 
temporary  foreign  service  (PIT) 
employees,  when  actually  employed 
individuals  (WAEs.  generally  retired 
Foreign  Service  Officers  temporarily 
serving),  cooisular  associates  (all  the 
above  bemg  assigned  overseas)  and  civil 
service  employees  ordinarity  assigned  to 
the  Department  of  State  but  temporarily 
serving  overseas.  The  Deputy  Assistant 
Secretary  will  insure  that  all  designees 
are  qualified  to  perfonn  notarials, 
mormally  by  satisfactory  completion  of 
the  Basic  Consular  Course  offered  by  the 
Foreign  Service  Institute  at  the  National 
Foreign  AfEairs  Training  Center. 

This  proposed  regulation  will  not 
provide  for  designated  U.S.  citizen  State 
Department  employees  to  perform 
authentications,  but  the  Department 
hopes  to  be  able  to  extend  the  rule  to 
encompass  authentications  in  the 


64882 


Federal  Register  /  Vol.  59,  No.  241  / 


future.  The  authentication  of  documents 
for  us6  in  civil  proceedings  in  the 
federal  co\uls  is  currently  governed  by 
Rule  44(e)(2)  of  the  Federal  Rules  of 
Qvil  Procedure.  It  is  unclear  whether 
that  rule  can  be  read  to  include 
authentications  performed  by  non- 
consular  officer  U.S.  citizens  designated 
by  the  Department  to  perform  notarial 
services.  The  Bureau  for  Consular 
Afbirs  plans  to  initiate  consultations 
with  the  appropriate  judicial  officials  to 
clarify  the  interpretation  of  Rule  44  and, 
if  necessary,  to  ask  that  Rule  44  be 
amended  to  encompass  all  notarial 
officials  under  this  proposal  rule, 
thereby  permitting  further  amendments 
to  the  Department's  notarial  regulations 
to  include  authentications. 

Similarly,  the  regulation  will  not 
allow  the  designated  employees  to 
perform  notarial  services  in  connection 
with  patents  and  patent  applications. 
The  taking  to  oaths  regarding  patent 
applications  is  governed  by  35  U.S.C. 
115,  which  provides  for  patent 
application  oaths  to  be  administered  by 
"diplomatic  and  consular  officers."  The 
Bureau  of  Consular  Affairs  plans  to 
initiate  consolations  with  the 
appropriate  officials  to  clarify  the  scope 
of  35  U.S.C.  115  and,  if  necessary,  to 
seek  amendments  to  permit  notarial 
officers  to  accept  patent  applications, 
thereby  permitting  further  amendments 
to  these  regulations  to  include  patent 
applications. 

Another  service  which  designated 
employees  will  be  unable  to  perform  is 
the  taking  of  testimony  in  any  criminal 
action  or  proceeding  pursuant  to  a 
commission  issued  by  a  couri  in  the 
United  States.  Such  testimony  is 
governed  by  18  U.S.C.  3492,  which 
authorizes  consular  officers  to  receive 
commissions  to  take  testimony.  Again, 
the  Bureau  of  Consular  Affairs  plans  to 
initiate  consultations  with  the 
appropriate  officials  to  clarify  the  scope 
of  18  U.S.C.  3492  and,  if  necessary,  to 
seek  amendments  to  permit  notarial 
officers  to  receive  commissions  to 
authenticate  documents  and  take 
testimony.  - 

The  acceptability  of  notarials 
performed  by  designated  U.S.  citizen 
State  Department  employees  for  State 
law  ptrposes  is  of  course  governed  by 
the  laws  of  the  various  states.  The 
Department  hopes  that  any  State  laws 
that  do  not  allow  acceptance  of  such 
notarials  will  be  amended  as  necessary 
to  achieve  this  result,  and  will  be 
inviting  consultations  to  this  end.  The 
Department  also  invites  comments  bam 
state  and  local  governments  as  well  as 
members  of  the  public  bar  on  the 
proposed  nile  and  its  relationship  to 
state  notarial  laws. 


Friday,  December  16,  1994  /  Proposed  Rules 


The  Departmc  nt  believes  that,  with 
these  qualificati  }rs,  notarials  performed 
by  designated  U  S.  citizen  State 
Department  em]  iloyees  will  be 
acceptable  for  all  purposes,  and 
particularly  for  ill  Federal  law 
piuposes.  The  flureau  of  Consular 
Affairs  will  be  cbnsulting  with  other 
interested  federal  agencies  to  enstue  this 
result  to  the  extf  nt  possible  consistent 
with  current  statutory  authorities. 

The  Bureau  of  Consular  Affairs  is  also 
proposing  herein  to  make  Sections  92.5 
and  92.31  more  concise  by  eliminating 
superfluous  material  from  both  sections. 

This  regulation  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  It  will  not  impose 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (  f  1980.  This  rule  has 
been  reviewed  )  s  required  under  E.O. 
12778  and  certi  led  to  be  in  compliance 
therewith.  This  rule  is  exempt  fi-om 
review  under  E.  D.  12866  but  is 
consistent  there  ivith  and  is  being  shared 
with  potentiall]  interested  federal 
agencies  to  ensure  that  they  are  aware 
of  the  changes  ^  will  entail  in  consular 
operations. 


List  of  Subjects 

Notarial  and 

For  the 
preamble,  22  C 
be  amended  as 


I  reasoi  >s 


in  22  CFR  Part  92 

elated  services, 
set  out  in  the 
R  Pari  92  is  proposed  to 
bllows: 


PART  92— N01ARIAL  AND  RELATED 
SERVICES 

1.  The  autho]  ity  citation  for  Part  92  is 
revised  to  read  is  follows: 

Authority:  22  I   S.C.  2638. 

2.  Section  92  1(d)  is  added  to  read  as 
follows: 

S92.1    Oefinltio  is. 

•        •        •        •        • 

(d)  For  purpc  ses  of  this  part,  except 
§§92.36  throu^  92.42  relating  to  the 
authentication  of  documents,  the  term 
"notarizing  offi  cer"  includes  consular 
officers,  officer ;  of  the  Foreign  Service 
who  are  secrets  ries  of  embassy  or 
legation  under  section  24  of  the  Act  of 
August  18,  185fi,  11  Stat.  61,  as 
amended  (22  US.C.  4221),  and  such 
U.S.  citizen  Department  of  State 
employees  as  t$e  Deputy  Assistant 
Secretary  of  Stite  for  Overseas  Citizens 
Services  may  designate  for  the  purpose 
of  performing  aotarial  acts  overseas 
pursuant  to  Seftion  127(b)  of  the 
Foreign  Relatidns  Authorization  Act, 
Fiscal  Years  1994-1995,  Pub.  L.  103- 
236,  April  30,  i994  ("designated 
employees"). '  he  authority  of 
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designated  employees  to  perform 
notarial  services  shall  not  include  the 
authority  to  perform  authentications,  to 
notarize  patent  applications,  or  take 
testimony  in  a  criminal  action  or 
proceeding  pursuant  to  a  commission 
issued  by  a  court  in  the  United  States, 
but  shall  otherwise  encompass  all 
notarial  acts,  including  but  not  limited 
to  administering  or  taking  oaths, 
affirmations,  affidavits  or  depositions. 
The  notarial  authority  of  a  designated 
employee  shall  expire  upon  termination 
of  the  employee's  assignment  to  such 
duty  and  may  also  be  terminated  at  any 
time  by  the  Deputy  Assistant  Secretary 
for  Overseas  Citizen  Services. 

3.  Section  92.2  is  revised  to  read  as 
follows: 

§  92.2    Description  of  overseas  notarial 
functions  of  the  Department  of  State,  record 
of  acts. 

The  overseas  notarial  function  of 
notarizing  officers  of  the  Department  of 
State  is  similar  to  the  function  of  a 
notary  public  in  the  United  States.  See 
section  22.5(b)  of  this  chapter 
concerning  the  giving  of  receipts  for  fees 
collected  and  the  maintenance  of  a 
register  serving  the  same  purposes  as 
the  record  which  notaries  are  usually 
expected  or  required  to  keep  of  their 
official  acts. 

4.  In  §92.4  the  title  and  paragraphs 
(a),  (b)  and  (c)  are  revised  to  read  as 
follows: 

§  92.4    Autttority  of  notarizing  officers  of 
the  Department  of  State  under  Federal  law. 

(a)  All  notarizing  officers  are  required, 
when  application  is  made  to  them 
within  the  geographic  limits  of  their 
consular  district,  to  administer  to  and 
take  from  any  person  any  oath, 
affirmation,  affidavit,  or  deposition,  and 
to  perform  any  notarial  act  which  any 
notary  public  is  required  or  authorized 
by  law  to  perform  within  the  United 
States.  With  respect  to  notarial  acts 
pyerformed  by  notarizing  officers  away  * 
from  their  office,  see  92.7.  Notarial  acts 
shall  be  performed  only  if  their     '' 
performance  is  authorized  by  treaty 
provisions  or  is  permitted  by  the  laws 
or  authorities  of  the  country  wherein  the 
notarizing  officer  is  stationed. 

(b)  These  acts  may  be  performed  for 
any  person  regardless  of  nationality  so 
long  as  the  document  in  connection 
with  which  the  notarial  service  is 
required  is  for  use  within  the 
jurisdiction  of  the  Federal  Government 
of  the  United  States  or  within  the 
jurisdiction  of  one  of  the  States  or 
Territories  of  the  United  States. 
(However,  see  also  92.6.).  Within  the 
Federal  jurisdiction  of  the  United  States, 
these  acts,  when  certified  under  the 


hand  and  seal  of  office  of  the  notarizing 
officer  are  valid  and  of  like  force  and 
effect  as  if  performed  by  any  duly 
authorized  and  competent  person 
within  the  United  States.  Documents 
bearing  the  seal  and  signature  of  a 
secretary  of  embassy  or  legation, 
consular  officer  (including  consul 
general,  vice  consul  or  consular  agent) 
are  admissible  in  evidence  within  the 
Federal  jurisdiction  without  proof  of 
any  such  seal  or  sigpature  being  genuine 
or  of  the  official  character  of  the 
notarizing  officer. 

(c)  Every  notarizing  officer  may 
perform  notarial  acts  for  use  in 
countries  occupied  by  the  United  States 
or  under  its  administrative  jurisdiction, 
provided  the  officer  has  reason  to 
believe  that  the  notarial  act  will  be 
recognized  in  the  country  where  it  is 
intended  to  be  used.  These  acts  may  be 
performed  for  United  States  citizens  and 
for  nationals  of  the  occupied  or 
administered  countries,  who  reside 
outside  such  countries,  except  in  areas 
where  another  government  is  protecting 
the  interests  of  the  occupied  or 
administered  country. 
*        *        *        *        » 

5.  Section  92.5  is  revised  to  read  as 
follows: 

§92.5    Acceptability  of  notarial  acts  under 
State  or  territorial  law. 

The  acceptability  within  the 
jurisdiction  of  a  State  or  Territory  of  the 
United  States  of  a  certificate  of  a  " 
notarial  act  performed  by  a  notarizing 
officer  depends  upon  the  laws  of  the 
State  or  Territory. 

6.  Section  92.6  introductory 
paragraph  and  paragraph  (b)  are  revised 
to  read  as  follows: 


(b)  That  the  notarial  service  is  legally 
necessary  and  cannot  be  obtained 
otherwise  than  through  a  United  States 
notarizing  officer  without  loss  or  serious 
inconvenience  to  the  applicant;  and 

7.  In  §92.7,  the  title  and  paragraph  (b) 
are  revised  to  read  as  follows: 

592.7    Responsibility  of  notarizing  officers 
of  the  Department  of  State. 
*        *        »        *        • 

(b)  As  indicated  in  sections  92.4, 92.5, 
and  92.6,  the  authority  of  secretaries  of 
embassy  or  legation  as  well  as  consular 
officers  to  perform  notarial  acts  is 
generally  recognized.  However,  the 
function  is  essentially  consular,  and 
notarial  powers  are  in  practice  exercised 
by  diplomatic  officers  only  in  the 
absence  of  a  consular  officer  or  U.S. 
citizen  State  Department  employee 
designated  to  perform  notarial  functions 
as  provided  in  Section  92.1(d). 
Performance  of  notarial  acts  by  an 
officer  assigned  in  dual  diplomatic  and 
consular  capacity  shall  be  performed  in 
his/her  consular  capacity,  except  in 
special  circumstances. 

8.  In  §  92.31,  paragraph  (a),  the  third 
sentence  is  revised  to  read  as  follows: 

§  92.31    Taldng  an  acknowledgement 

(a)  •  *  •  Therefore,  notarizing 
officers  and  consular  agents  who  are 
called  upon  to  perform  this  notarial  act 
should  consult  the  apphcable.State  or 
territorial  law  to  ascertain  whether 
certificates  of  acknowledgement  will  be 
acceptable. 
•        •        *        •        • 

9.  Section  92.51  is  revised  to  read  as 
follows: 


10.  Section  92.52  is  revised  to  read  as 
follows: 

§•2.52    "Deposition  on  notice"  defined. 

A  "deposition  on  notice"  is  a 
deposition  taken  before  a  competent 
official  after  reasonable  notice  has  been 
given  in  writing  by  the  party  or  attorney 
proposing  to  take  such  deposition  to  the 
opposing  party  or  attorney  of  record. 
Notarizing  officers,  who  are  authorized 
to  administer  oaths  pursuant  to  22 
U.S.C.  4221,  are  competent  officials  for 
taking  depositions  on  notice  in' foreign 
countries  (see  §  92.51).  This  method  of 
taking  a  deposition  does  not  necessarily 
involve  the  issuance  of  a  commission  or 
other  court  order. 

11.  SecUon  92.55  is  revised  to  read  as 
follows: 


§92.6    Authority  of  notarizing  officers 
under  international  practice. 

Although  such  services  are  not 
mandatory,  notarizing  officers  may,  as  a 
courtesy,  perform  notarial  acts  for  use  in 
countries  with  which  the  United  States 
has  formal  diplomatic  and  consular 
relations.  Generally  the  applicant  for 
such  service  will  be  a  United  States 
citizen  or  a  national  of  the  country  in 
which  the  notarized  document  will  be 
used.  The  notarizing  officer's 
compliance  with  a  request  for  a  notarial 
service  of  this  typelhould  be  based  on 
the  reasonableness  of  the  request  and 
the  absence  of  any  apparent  irregularity. 
When  a  notarizing  officer  finds  it 
advisable  to  do  so,  the  officer  may 
question  the  applicant  to  such  extent  as 
may  be  necessary  to  be  assured  of  the 
the  reasonableness  of  the  request  and 
.the  absence  of  irregularity. 


§  92.51    Methods  of  taldng  depositions  in 
foreign  countries. 

Rule  28(b)  of  the  Rules  of  Civil 
Procedure  for  the  District  Courts  of  the 
United  States  provides  that  depositions 
may  be  taken  in  foreign  countries  by  any 
of  the  following  four  methods; 

(a)  Pursuant  to  any  applicable  treaty 
pr  convention,  or 

(b)  Pursuant  to  a  letter  of  request 
(whether  or  not  captioned  a  letter 
rogatory),  or 

(c)  On  notice  before  a  person  ■• 
authorized  to  administer  oaths  in  the 
place  in  which  the  examination  is  held, 
either  by  the  law  thereof  or  by  the  law 
of  the  United  States.  Notarizing  officials 
as  defined  by  22  CFR  92.1  are  so 
authorized  by  the  law  of  the  United 
States,  or 

(d)  Before  a  person  commissioned 
by  the  court,  and  a  person  so 
commissioned  shall  have  the  power  by 
virtue  of  the  commission  to  administer 
any  necessary  oath  and  take  testimony. 


§92.55    Consular  authority  and 
responsibility  for  taldng  depositions. 

(a)  Requests  to  take  depositions  or 
designations  to  execute -commissions  to 
take  depositions.  Any  United  States 
notarizing  officer  may  be  requested  to 
take  a  deposition  on  notice,  or 
designated  to  execute  a  commission  to 
take  depositions.  A  commission  or 
notice  should,  if  possible,  identify  the 
officer  who  is  to  take  the  depositions  by 
his  official  title  only  in  the  following 
manner:  "Any  notarizing  officer  of  the 
United  States  of  America  at  (name  of 
locahty)".  The  notarizing  officer 
responsible  for  the  performance  of 
notarial  acts  at  a  post  should  act  on  a 
request  to  take  a  deposiUon  on  notice, 
or  should  execute  the  commission, 
when  the  documents  are  drawn  in  this 
manner,  provided  local  law  does  not 
preclude  such  action.  However,  when 
the  officer  (or  officers)  is  designated  by 
name  as  well  as  by  Utle.  only  the  officer 
(or  officers)  so  designated  may  take  the 
depositions.  In  either  instance,  the 
officer  must  be  a  disinterested  party 
Rule  28(c)  of  the  Rules  of  Civil 
Procedure  for  the  district  courts  of  the 
United  States  prohibits  the  taking  of  a 
deposition  before  a  person  who  is  a 
relative,  employee,  attorney  or  counsel 
of  any  of  the  parties,  or  who  is  a  relative 
or  employee  of  such  attorney  or  counsel 
or  who  is  financially  interested  in  the    . 
action. 

(b)  Authority  in  Federal  law.  The 
authority  for  the  taking  of  depositions, 
charging  the  appropriate  fees,  and 
imposing  the  penalty  for  giving  false 
evidence  is  generally  set  forth  in  22 
U.S.C  4215  and  4221.  The  taking  of 
depositions  for  federal  courts  of  the 
United  States  is  further  governed  by  the 
Federal  Rules  of  Civil  Procedure.  For 
the  provisions  of  law  which  govern 
particularly  the  taking  of  depositions  to 
prove  the  genuineness  of  foreign 
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documents  which  it  is  desired  to 
introduce  in  evidence  in  any  criminal 
action  or  proceeding  in  a  United  States 
federal  court,  see  18  U.S.C  3491 
throu^  3496. 

(c)  Fioceduie  where  laws  of  the 
foreign  country  do  not  permit  the  taking 
of  depositions.  In  countries  where  the 
right  to  take  depositions  is  not  secured 
by  treaty,  notarizing  officers  may  take 
depositions  only  if  the  laws  or 
authorities  of  the  national  government 
will  pomit  them  to  do  so.  Notarizing 
officers  in  countries  where  the  taking  of 
depositions  is  not  permitted  who 
receive  notices  or  commissions  for 
taking  depositions  should  return  the 
docimients  to  the  parties  from  whom 
they  are  received  explaining  why  they 
are  retiiming  them,  and  indicating  what 
other  method  or  methods  may  be 
available  for  obtaining  the  depositions, 
whether  by  letters  rogatoi^  or  otherwise. 

12.  In  §  92.66,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

i92M    DepoeMons  taken  before  foreign 
officials  or  other  persons  in  a  foreign 
country. 

(a)  Customary  practice.  Under  Federal 
law  (Rule  28  (b).  Rules  of  Civil 
Procedure  for  the  District  Courts  of  the 
United  States)  and  imder  the  laws  of 
some  of  the  States,  a  commission  to  take 
depositions  can  be  issued  to  a  foreign 
ofGcial  or  to  a  private  person  in  a 
foreign  country. 

However,  this  method  is  rarely  used; 
commissions  are  generally  issued  to 
U.S.  notarizing  officers.  In  those 
countries  where  U.S.  notarizing  officers 
are  not  permitted  to  take  testimony  (see 
§  92.55(c))  and  where  depositions  must 
be  taken  before  a  foreign  authority, 
letters  rogatory  are  usually  issued  to  a 
foreign  court. 
•        •        •        •        * 

(d)  Transmission  of  commissions  to 
foreign  officials  or  other  persons.  A 
commission  to  take  depositions  which 
is  addressed  to  an  official  or  person  in 
a  foreign  country  other  than  a  United 
States  notarizing  officer  may  be  sent 
directly  to  the  person  designated. 
However,  if  such  a  Commission  is  sent 
to  the  United  States  diplomatic  mission 
in  the  country  where  the  depositions  are 
intended  to  be  takm,  it  should  be 
forwarded  to  the  Foreign  Office  for 
transmission  to  the  person  appointed  in 
the  commission.  If  sent  to  a  United 
States  consular  office,  the  commission 
may  be  forwarded  by  that  office  direct 
to  the  person  designated,  or,  if  the 
notarial  officer  deems  it  more  advisable 
to  do  so.  ha  may  send  the  commission 
to  the  United  ^ates  diplomatic  mission 
for  tranamissirai  throi^  the  medium  of 
the  foreign  office. 


§§92.3, 92J.  92.9. 9f  .10. 92.11. 92.12. 92.15, 
92.17, 92.23. 92.24, 1  2.27, 92.29, 92.31, 
92.32. 9243. 92.35,  {  2.56. 92.57, 92.58. 
92J0, 92.61. 92.62. 1  nd  92.64    (Amended) 

13.  In  22  CFR  P(  it  92  remove  the 
words  "consular  c  fficer"  or  "consular 
officers"  and  add,  in  their  place,  the 
words  "notarizing  officer"  or 
"notarizing  officei  s"  in  the  following 
places: 

(a)  Section  92.3 

(b)  Section  92.8 

(c)  Section  92.9Ja)  and  92.9(b): 

(d)  Section  92.10: 

(e)  Section  92.11(a)  and  92.11(b); 

(f)  Section  92.11; 

(g)  Section  92.1  i; 
(h)  Section  92.1 7; 
(i)  Section  92.2^; 
(j)  Section  92.24; 

(k)  Section  g2.^(a)  and  92.27(b): 

(I)  Section  92.2!  i; 

(m)  Section  92.il: 

(n)  Section  g2.X2b: 

(o)  Section  92.3^; 

(p)  Section  92.35; 

(q)  Section  92.  ' 

(r)  Section  92.5| 

(s)  Section  92. 5f 

(t)  Section  92.i 

(u)  Section  92.6 

(v)  Section  92.i 

(w)  Section  92.^(b). 

§92.63    [An 

14.  In  §  92.63(db,  remove  the  words 
"consular  officers"  and  add  in  their 
place  the  words  'notarizing  officer's". 

Dated:  Novenibei]23, 1994. 
Mary  A.  Ryan, 

Assistant  Secretofyjfor  Consular  Affairs. 
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Debt  Instrument  i 
Discount; 


With  Oftginallssua 
Contingent  Payments 


Revenue  Service  (IRS), 
proposed  rulemaking 


AGEHCV:  Internal 
Treasury. 

ACTION:  Notice  o 

and  notice  of  public  hearing. 

SUMMARY:  This  dbcument  contains 
proposed  regulations  relating  to  the  tax 
treatment  of  debt  instruments  that 
provide  for  one  or  more  contingent 
payments.  This  ^ociunent  also  contains 
proposed  regulations  that  provide  for 
the  integration  o  a  contingent  payment 


or  variable  rate  debt  instrument  with  a 
related  hedge  and  proposed 
amendments  to  the  final  original  issue 
discount  regulations  that  were 
published  in  the  Federal  Raster  on 
February  2, 1994.  The  proposed 
regulations  in  this  document  would 
provide  needed  guidance  to  holders  and 
issuers  of  contingent  payment  debt 
instruments.  This  document  also 
provides  a  notice  of  a  public  hearing  on 
the  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  Thursday,  March  16, 1995. 
Requests  to  appear  and  outlines  of 
topics  to  be  (hscussed  at  the  public 
hearing  scheduled  for  Thursday,  March 
16, 1995,  at  10  a.m.  must  be  received  by 
Thursday,  February  23, 1995. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (Fl-59-91),  room 
5228,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:T:R  (0-59-91), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW 
Washington,  DC.  A  public  hearing  has 
been  scheduled  for  Thursday,  March  16, 
1995,  at  10  a.m.  in  the  Auditorium, 
Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations  (other  than 
§  1.1275-6),  Andrew  C  Kittler,  (202) 
622-3940,  or  William  E.  Blanchard, 
(202)  622-3950;  concerning  §  1.1275-6, 
Michael  S.  Novey,  (202)  622-3900; 
concerning  submissions  and  the 
hearing.  Michael  Slaughter,  (202)  622- 
7190  (not  toll-&«e  numbers). 

SUPf>I.EMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  subinitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3504(h)).  Comments  on  the  collections 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Aff'airs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Reveniie  Service,  Attn:  IRS  Reports 
Clearance  Officer,  PC:FP,  Washington. 
DC  20224. 

The  collections  of  information  are  in 
§§  1.1275-3(b)(l)(i),  1.1275-4(b)(4)(iv}. 
and  1.1275-6(f).  This  information  is 
required  by  the  IRS  to  determine  the 
amount  of  income,  deductions,  gain,  or 


loss  attributable  to  a  contingent 
payment  debt  instrument.  This 
information  will  be  used  for  audit  and 
examination  purposes.  The  likely 
respondents  and  recordkeepers  are 
businesses  and  other  organizations. 

Estimated  total  annud  reporting  and 
recordkeeping  burden:  95,000  hours. 

The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from  .3 
to  ^  hours,  depending  on  individual 
circumstances,  with  en  estimated 
average  of  .475  hours. 

Estimated  number  of  respondents/ 
recordkeepers:  200,000. 

Estimated  annual  frequency  of 
responses:  1. 

Background 

Section  1275(d)  of  the  Internal 
Revenue  Code  of  1986  (Code)  grants  the 
Secretary  the  authority  to  prescribe 
regulations  under  the  original  issue 
discoimt  (OID)  provisions  of  the  Code, 
including  regulations  relating  to  debt 
instruments  that  provide  for  contingent 
payments.  On  April  8, 1986,  the  IRS 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (51  FR 
12022)  relating  to  debt  instruments  with 
OID.  Section  1.1275-4  of  the  1986 
proposed  regulations  provided  rules  for 
contingent  payment  debt  instruments. 
On  February  28, 1991 ,  the  IRS 
published  in  the  Federal  Register  a 
proposed  amendment  to  §  1.1275-4  (56 
FR  8308),  which  would  have  bifurcated 
certain  contingent  payment  debt 
instruments  into  their  component  parts 
(§1.1275-i(B)). 

On  Deceinber  22, 1992,  the  IRS 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemalcing  that 
substantially  revised  the  1986  proposed 
regulations  (57  FR  60750),  and  on 
February  4. 1994,  the  IRS  published  in 
the  Federal  Register  final  ODD 
regulations  (59  FR  4799).  However, 
neither  the  1992  proposed  regulations 
nor  the  final  OID  regulations  contained 
rules  for  contingent  payment  debt 
instruments  under  §  1.1275-4. 

The  IRS  received  numerous  written 
comments  on  §  1.1275-4,  as  originally 
proposed  in  1986  and  as  amended  in 
1991.  In  addition,  on  November  17, 
1986,  the  IRS  held  a  public  hearing  to 
discuss  the  1986  proposed  regulations 
including  §1.1275-4. 

Commentators  criticized  §  1.1275-4  of 
the  1986  proposed  regulations  because 
the  regulations  ignored  the  economics  of 
many  contingent  payment  debt 
instruments.  In  particular, 
commentators  believed  that  the  1986 
proposed  regulations  did  not  reflect  the 
reasonable  expectations  of  the  parties 
because  the  r^ulations  used  a  "wait 
and  see"  approach  to  the  accrual  of 
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interest  determined  by  reference  to 
contingencies.  The  commentators  noted 
that,  with  respect  to  certain  contingent 
payment  debt  instruments,  the  1986 
proposed  regulations  resulted  in  a 
significant  backloading  of  interest. 

Commentators  also  criticized  the  1991 
proposed  amendment  to  §  1.1275-4. 
Commentators  argued  that  there  is      • 
rarely  a  unique  set  of  components  into 
which  a  contingent  payment  debt 
instnmient  can  be  bifurcated.  In 
addition,  commentators  questioned 
whether  it  is  appropriate  to  bifiircate  a 
contingent  payment  debt  instrument 
because  it  is  often  imclear  how  the 
contingent  components  should  be  taxed. 

Some  commentators  suggested  that  it 
is  preferable  to  determine  interest 
accruals  on  a  contingent  payment  debt 
instrument  by  assiuning  Uiat  the  issue 
price  of  the  debt  instrument  will  bear  a 
return  at  the  applicable  Federal  rate 
(AFR)  or  some  other  specified  rate. 
Other  commentators  suggested  that  it  is 
preferable  to  determine  interest  accruals 
by  constructing  a  projected  payment 
schedule  and  accruing  on  the  basis  of 
the  projections. 

Explanation  of  Provisions 
In  general 

The  proposed  regulations  in  this 
document  contain  new  rules  for  the 
treatment  of  contingent  payment  debt 
instruments  (§  1.1275-4).  The  proposed 
regulations  provide  separate  rules  for 
debt  instruments  that  are  issued  for  cash 
or  publicly  traded  property  and  for  debt 
instruments  that  are  issued  for 
nonpublicly  traded  property.  The 
proposed  regulations  also  provide 
special  rules  for  tax-exempt  obligations. 
Section  1.1275-4,  as  proposed  on  April 
8, 1986,  and  amended  on  February  28, 
1991,  is  superseded  as  of  December  16 
1994. 

The  proposed  regulations  provide  a 
rule  to  determine  the  imputed  principal 
amount  of  a  contingent  payment  debt 
instrument  issued  for  nonpublicly 
traded  property.  The  proposed 
regulations  also  provide  rules  for  the 
integration  of  certain  debt  instruments 
with  related  hedges  (§  1.1275-6).  to 
addition,  the  proposed  regulations 
amend  the  rules  for  variable  rate  debt 
instruments  in  §  1.1275-5  of  the  final 
OID  regulations.  Finally,  the  proposed 
regulations  make  conforming  changes  to 
certain  provisions  of  the  final  OID 
regulations,  such  as  the  regulations 
imder  section  483. 


Section  1.1275-4    Contingent  payment 
debt  instruments. 

A.  Applicability 

Section  1.1275-4  of  the  proposed 
regulations  generally  applies  to  any  debt 
instrument  that  provides  for  one  or 
more  contingent  payments.  The 
proposed  regulations,  however,  do  not 
apply  to  a  debt  instrument  that  has  an 
issue  price  determined  under  section 
1273(b)(4),  a  variable  rate  debt 
instrument,  a  debt  instrument  subject  to 
§  1.1272-l(c)  (certain  debt  instruments 
that  provide  for  alternative  payment 
schedules),  a  debt  instrument  subject  to 
secUon  1272(a)(6)  (REMIC  interests  and 
certain  other  debt  instnmients  that  are 
subject  to  prepayment),  or.  except  as 
provided  in  section  988,  a  debt 
instrument  subject  to  section  988  (a  debt 
instrument  that  provides  for  payments 
denominated  in,  or  determined  by 
reference  to,  a  nonfunctional  currency). 
The  IRS  and  Treasury  request  comments 
on  whether  other  types  of  debt 
instruments  should  be  excluded  from 
the  rules  of  §  1.1275-4,  such  as  certain 
prepayable  obligations  included  in  a 
pool. 

Section  1.1275-4  of  the  proposed 
regulations  applies  only  to  a  contingent 
payment  debt  instnmient  that 
constitutes  a  debt  instrument  for  federal 
income  tax  purposes.  No  inference  is 
intended  under  the  proposed 
regulations  as  to  whether  a  particular 
instrument  constitutes  a  debt 
instrument  for  federal  income  tax 
purposes. 

Although  the  proposed  regulations  do 
not  define  the  term  contingent  payment, 
the  proposed  regulations  treat  certain 
payments  as  not  being  contingent.  For 
example,  if  a  payment  is  subject  to 
either  a  remote  or  incidental 
contingency,  the  payment  is  not  a 
contingent  payment.  A  contingency  is 
remote  if  there  is  either  a  remote 
likelihood  that  the  contingency  will 
occur  or  a  remote  hkelihood  that  the 
contingency  will  not  occur.  A 
contingency  is  incidental  if  the  potential 
amoimt  of  the  payment  under  any 
reasonably  expected  market  conditions 
is  insignificant  relative  to  the  total 
expected  payments  on  the  debt 
instrument.  Under  the  proposed 
regulations,  a  debt  instrument  does  not 
provide  for  contingent  payments  merely 
because  it  is  convertible  into  stock  of 
the  issuer  or  a  related  party.  However, 
if  a  debt  instrument  is  convertible  into 
stock  of  an  unrelated  party,  the  debt 
instrument  is  a  contingent  payment  debt 
instrument. 
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B.  The  N(ncontingent  Bond  Method 

The  noncontingent  bond  method 
applies  to  a  contingent  payment  debt 
instnunent  that  has  an  issue  price 
determined  under  $  1.1273-2  or 
§  1 .1274-2(b)(3).  Fat  example,  the 
noncontingent  bond  method  generally 
applies  to  a  omtingent  payment  debt 
instrument  issued  for  money  or  publicly 
traded  property. . 

Under  the  noncontingent  bond 
method,  a  projected  payment  schedule 
is  determined  for  a  debt  instrument,  and 
interest  accrues  on  the  debt  instrument 
based  on  this  schedule.  The  projected 
payment  schedule  for  a  debt  instrument 
consists  of  all  noncontingent  payments 
and  a  projected  amount  for  each 
contingent  payment.  If  the  actual 
amount  of  a  contingent  payment  differs 
from  the  projected  amount  of  the 
pajrment,  appropriate  adjustments  are 
taken  into  accoimt  to  reflect  this 
difference. 

Although  the  actual  amount  of  a 
contingent  payment  is  not  fixed  or 
determinable  whra  a  contingent 
payment  debt  instniment  is  issued,  the 
noncontingent  bond  method,  in  effect, 
treats  the  projected  amounts  of 
contingent  payments  like  fixed 
payments  and  requires  inta«st  accruals 
based  on  the  projected  amounts.  The 
IRS  and  Treasury  believe  that  this 
method  is  consistent  with  Congress' 
intent  under  the  OID  provisimis  to 
require  a  current  accrual  of  interest  on 
a  debt  instnunent. 

While  other  methods  suggested  by 
commentators  also  require  a  current 
accrual  of  interest,  the  noncontingent 
bond  method  requires  interest  accruals 
based  on  a  rate  that  is  implicit  in  the 
debt  instr\mient  and  provides  a  means 
of  determining  whether  payments  are 
appropriately  treated  as  interest  or 
principal.  The  IRS  and  Treasury  believe 
that  the  noncontingent  bond  method  is 
the  most  appropriate  method  for 
achieving  this  purpose.  For  example, 
methods  that  require  accrual  at  a  fixed 
rate  for  all  debt  instruments  often  will 
over-accrue  or  under-accrue  interest  on 
a  particular  debt  instnmient.  In 
addition,  the  methods  may  not  always 
provide  an  appropriate  measure  of  the 
interest  and  principal  components  of  a 
payment.  Because  of  the  inaccuracies 
under  these  methods,  the  IRS  and 
Treasury  rejected  these  methods. 

1.  Projected  payment  schedule. 

The  projected  payment  schedule  for  a 
contingent  payment  debt  instrument  is 
determined  as  of  the  debt  instrument's 
issue  date.  Except  in  the  case  of  a 
contingent  payment  that  is  fixed  more 
than  6  months  before  it  is  due,  the 
projected  payment  schedule  remains 
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contingent  p&y 
similar  to  a  prof 
forward  price  qx 
available.  In  { 
amount  of  a  quo^ 


fixed  throughout  the  term  of  the  debt 
instrument  and  tny  income,  deductions, 
gain,  or  loss  attr^utable  to  the  debt 
instrument  are  bpsed  on  the  sdiedule. 

The  projected  '|>ayment  schedule  for  a 
debt  instrument  consists  of  all 
noncontingent  pfiyments  and  a 
projected  amoudt  for  each  contingent 
payment.  The  pnposed  regulations 
provide  rules  foi  determining  the 
projected  amoui^  of  each  contingent 
payment  included  in  a  projected 
payment  schedule.  Under  the  proposed 
regulations,  conlKngent  payments  are 
eiUier  quotable  qontingent  payments-or 
nonquotable  coiAingent  payments. 

A  quotable  contingent  payment  is  a 

snt  that  is  substantially 
erty  right  for  which 
}tes  are  readily 

1.  the  projected 
able  contingent 
payment  is  the  forward  price  of  the 
property  right.  If  a  contingent  pa3nnent 
is  substantially  ^milar  to  an  option  and 
forward  price  qiiotes  are  not  readily 
available  for  thepption.  the  projected 
amount  of  the  pnment  is  the  spot  price 
of  the  option  on  (he  issue  date,  if  readily 
available,  compqimded  at  the  AFR  from 
the  issue  date  to  the  date  the  payment 
is  due. 

Under  the  proposed  regulations,  a 
property  right  iiibludes  a  right,  an 
obligation,  or  a  oombination  of  rights  or 
obligations.  For  ^xample.  options  and 
forward  contract  are  property  rights. 
More  complicated  contingent  payments 
are  constructed  rom  combinations  of 
rights  and  obligations. 

A  contingent  iayment  is  substantially 
similar  to  a  prop  srty  right  if,  imder 
reasonably  expe  ted  market  conditions, 
the  value  and  tii  ling  of  the  amount  to 
be  paid  or  receiMJed  pursuant  to  the 
property  right  are  expected  to  be 
substantially  the  same  as  the  value  and 
timing  of  the  contingent  payment.  It  is 
irrelevant  for  purposes  of  testing 
substantial  simiferity  whether  the 
property  right  niist  be  settled  in  cash  or 
in  property  or  ^ether  the  credit  rating 
of  the  issuer  is  d  ifferent  from  the  party 
giving  the  price  {uote.  It  is  also 
irrelevant  wheth  er  a  property  right  is 
available  in  the  ame  denomination  as 
the  measure  of  ti  le  contingent  payments. 

Quotes  for  the  substantially  similar 
property  right  are  readily  available  if 
they  are  readily  available  frt>m  brokers, 
traders,  or  dealei  s  during  specified  time 
periods.  Althouj  h  price  quotes  for  over- 
the-counter  proj  erty  rights  often  are  not 
widely  disseminated  because  the  rights 
may  be  privateljl  tailored  for  a  particular 
transaction,  quo  es  for  over-the-coimter 
property  rights  (  enerally  will  be  treated 
as  readily  availa  )le  if  customers  could 
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obtain  quotes  from  brokers,  traders,  or 
dealere. 

Commentators  have  stated  that  any 
method  requiring  taxpayers  to  create 
payment  sdiedules  using  expected 
values  would  be  difficult  to  apply.  They 
have  said  that  there  is  too  mack 
variation  in  the  expected  values  of  the 
property  rights  emoedded  in  contingent 
payment  debt  instruments  to  allow  for 
the  creation  of  payment  schedules  that 
are  not  susceptible  to  abuse  or  to 
challenge  upon  examination  on  the 
basis  of  hindsight. 

The  noncontingent  bond  method, 
however,  generally  sets  the  projected 
amoimts  of  market-based  contingent 
payments  by  using  forward  prices  for 
the  embedded  property  rights  rathw 
than  expected  values.  It  is  the 
understanding  of  the  IRS  and  Treasury 
that  forward  prices  are  available  for 
almost  all  of  the  maiket-based  property 
rights  embedded  in  contingent  payment 
debt  instnunents.  For  example,  these 
property  rights  generally  may  be 
obtained  on  a  separate  basis  for  hedging 
purposes.  Moreover,  the  IRS  and 
Treasury  imderstand  that  dealers  and 
certain  information  services  provide 
daily  quotations  of  the  prices  of 
contingent  payment  debt  instruments 
held  by  regulated  investment  companies 
to  allow  the  companies  to  determine 
their  net  asset  values.  To  do  this,  the 
price  of  the  separate  elements 'of  the 
contingent  payment  debt  instruments, 
including  the  embedded  prop>erty  rights, 
must  be  determined.  Thus,  the  IRS  and 
Treasury  believe  that,  in  general,  it  will 
not  be  difficult  for  issuers  of  contingent 
payment  debt  instnunents  to  obtain 
forward  price  quotes  for  the  property 
rights  embedded  in  the  debt 
instruments. 

The  proposed  regulations  include  a 
number  of  provisions  designed  to 
address  other  concerns  with  the  pricing 
requirement.  First,  the  pricing 
requirement  only  applies  if  quotes  are 
readily  available.  Therefore,  when  it  is 
not  feasible  to  obtain  a  quote,  pricing  is 
not  required. 

Second,  the  IRS  and  Treasury 
understand  that  the  price  a  broker  or 
dealer  develops  for  any  property  right 
embedded  in  a  contingent  payment  debt 
instrument  when  pricing  the  debt 
instrument  as  a  whole  will  not 
necessarily  translate  into  a  forward 
price  for  the  property  right  determined 
on  a  separate  basis.  For  example,  the 
price  of  the  property  right  embedded  in 
a  contingent  payment  debt  instrument 
may  include  charges  for  financial 
intermediation  that  would  not  be 
imposed  if  the  property  right  were 
purchased  separately  Thus,  the  rules 
that  apply  to  an  issuer  who  must  set  a 


projected  payment  sdiedule  allow 
substantial  flexibility. 

Furthw,  the  IRS  and  Treasury 
recognize  that  quotes  for  thinly  traded 
property  rights  may  vary  and  that  the 
bid-ask  spread  may  be  substantial  The 
proposed  r^ulatlons.  therefore,  provide 
that  a  taxpayer  may  use  any  reastMuble 
quote  to  detonnine  the  projected 
amount  of  a  payment  The  proposed 
regulations  also  provide  that  the 
taxpiyet  may  use  bid  price,  ask  price,  or 
midpoint  price  quotes  to  determine  the 
projected  amounts  of  quotable 
contingent  payments.  However,  the 
taxpayer  must  make  this  determination 
on  a  consistent  basis.  For  example,  a 
taxpayer  cannot  use  ask  prices  to 
determine  the  projected  amounts  for  ■ 
some  contingent  payments  on  a  debt 
instrument  and  bid  prices  to  determine 
the  projected  amounts  for  other 
contingent  payments  on  the  instrument. 
Finally,  if  a  contingent  payment  is 
equivalent  to  more  than  one 
combination  of  property  rights. 
taxpa]rera  may  use  any  reasonable 
combination.  However,  it  is  not 
reasonable  to  construct  a  combination  of 
property  rights  that  contains  property 
rights  for  wdiich  fonnrard  price  quotes 
are  unavailable  if  there  are  other 
possible  combinations  that  consist  only 
of  property  rights  for  which  forward 
price  quotes  are  readily  available. 

A  nonquotable  contingent  payment  is 
any  contingent  payment  that  is  not  a 
quotable  contingent  payment  For 
example,  contingent  payments  based  on 
oil  production  or  the  issuer's  ^oss 
receipts  are  generally  nonquotable 
contingent  payments. 

The  projected  amnnnt  of  a 
nonquotable  nontingent  payment  is 
generally  based  on  the  projected  yield  of 
the  contingent  payment  diR>t 
instrument  The  pn^ectod  yield  is  a 
reasonable  rate  for  the  debt  instnunent 
that,  as  of  the  issue  date,  reflects  general 
market  conditions,  the  credit  quality  of 
the  issuer,  and  the  terms  and  conditions 
of  the  debt  instrument  For  diis  purpose, 
the  proposed  reguktioos  provide  that  a 
reasonable  rate  is  not  less  than  the  AFR 
or  the  yield  on  the  debt  mstrument 
determined  without  regard  to  the 
nonquotable  contingent  payments.  In 
many  cases,  a  reasonable  rate  will 
substantially  exceed  the  AFR.  Once  the 
projected  yield  is  determined,  the 
projected  amount  of  each  nonquotable 

contingent  payment  is  detennined  so 
that  the  projected  payment  «r-hn<^^|]p 
reflects  the  projected  yield.  The 
projected  amount  of  eadi  payment, 
however,  must  reasonably  reflect  the 
relative  expected  values  of  the 
nonquotable  contingent  payments. 
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The  proposed  regulations  provide 
simplifying  rules  to  determine  the 
projected  paymmt  schedule  of  a 
contingent  payment  debt  instrument 
that  would  be  a  variable  rate  debt 
instrument  except  that  it  provides  for  a 
single  quotable  omtingent  payment  at 
maturity  or  does  not  guarantee  a 
sufficiait  return  of  stated  principaL 
Under  the  proposed  regulatitms.  the 
projected  amounts  of  the  variable 
interest  pigments  are  detennined  usiiu! 
the  rules  of  §  1.1275-5(e).  rather  than 
the  general  ndes  for  quotable  contingent 
payments.  For  example,  if  the 
contingent  payment  debt  instrument 
provides  for  stated  interest  at  a  single 
qualified  floating  rate  and  a  quotable 
contingent  payment  at  maturity,  the 
projected  amounts  of  the  interest 
payments  are  based  on  the  value  of  the 
rate  as  of  the  instnunent's  issue  date 
and  the  projected  amount  of  the 
contingent  payment  is  determined 
under  the  rules  for  quotable  contingent 
payments. 

The  proposed  r^ulations  require  the 
issuer  to  construct  the  projected 
payment  schedule.  If  an  issuer  bils  to 
produce  a  projected  payment  schedule 
as  lequired.  the  issuer  will  be  treeted  as 
failing  to  meet  the  reconikeeping 
requirements  under  section  6001 
necessary  to  support  the  deduction  of 
interest  To  avoid  potential  audit 
disputes  about  the  projected  amount  of 
a  contingrait  payment,  the  proposed 
r^ulations  provide  that  the  issuer's 
projected  payment  schedule  will  be 
respected  unless  the  schedule  is 
unreasonable.  A  projected  payment 
schedule  generally  will  be  considered 
unreasonable  if  it  is  set  with  a  purpose 
to  accelerate  or  defer  interest  accmals. 
In  determining  whetho-  a  projected 
payment  schedule  is  unreasonable, 
consideration  will  be  given  to  whether 
the  interest  on  a  contingent  payment 
debt  instrument  determined  under  the 
schedule  has  a  significant  eSect  on  the 
issuer's  or  the  holder's  U.S.  tax  liability. 
For  example,  a  projected  payment 
schedule  prepared  by  an  issuer  that  is 
a  non-U.S.  taxpayer  will  be  given 
special  scrutiny  hof^^ge  no  artKy^jii^ 
would  have  an  effect  on  the  issuer's  U.S. 
tax  liability. 

The  proposed  regulations  provide  that 
all  holders  of  a  oontingent  payment  debt 
instrument  are  bound  by  the  issuer's 
projected  pajrment  schedule  and  that  an 
issuer  must  provide  the  schedule  to  the 
holders.  A  holder  niAy  vary  from  the 
projected  payment  sdiedule  provided 
by  the  issuer  only  if  the  projected 
payment  sdiedule  is  unreasonable.  If  an 
issuer  does  not  create  a  projected 
payment  schedule  as  requirsd  or  the 
issuer's  "'*"»^'ilf  is  unreasonable,  a 


holder  must  apply  the  projected 
payment  schedule  rules  to  determine  a 
rearonable  projected  payment  schedule. 
If  a  holder  is  not  using  Uie  issuer's 
projected  payment  schedule,  the  hold» 
must  exphdtly  disclose  this  feet  on  its 
timely  filed  federal  income  tax  return 
and  must  explain  why  it  is  not  using  the 
issuer's  schedule. 

Because  the  proposed  regulations 
allow  considerable  flexibility,  taxpayers 
may  attempt  to  create  uneconomic 
accruals  by  intentionally  overstating  or 
understating  the  projected  amounU  of 
the  contingoit  payments.  Taxpayers 
must  use  actual  prices  in  setting  the 
payment  schedule  and  are  given 
flexibility  only  within  the  range  of 
reasonable  prices.  For  example,  the 
prices  of  an  issuer's  or  a  holder's  hedges 
may  be  used  to  determine 
reasonableness.  Under  the  rules  of 
section  6001,  taxpayers  must  maintain 
adequate  contemporaneous  records  to 
support  the  projected  payment 
schedule.  In  addition,  the  rules  of 
§  1.1275-2T(g)  (the  OID  anti-abuse  rute) 
apply  to  transactions  subject  to  the 
proposed  regulatians.  induding 
transactions  in  which  the  taxpayer 
attempts  to  create  payment  schedules 
that  cause  uneconomic  accruals. 
Attempts  to  overstate  or  understate  the 
amounts  of  die  projected  payments  %vill 
give  rise  to  adjustmoiU  of  tax  liabihty. 
and,  if  appropriate,  penalties. 
2.  Adjustments. 
Under  the  noncontingent  bond 
method,  if  the  actual  amount  of  a 
oontingent  payment  differs  from  the 
projected  amount  of  the  payment,  the 
difference  results  in  either  a  positive  or 
n^ative  adjustment  that  must  be  taken 
into  account  by  the  taxpayer.  The 
purpose  of  the  adjustments  is  to  correct 
the  interest  accruals  that  have  occurred 
to  date  on  the  debt  instnunent. 
Therefore,  the  adjustments  generally 
increase  or  deanease  the  amount  of 
interest  on  a  contingent  payment  debt 
instrument. 

If  the  actual  amount  of  a  contingent 
payment  is  greater  than  the  projected 
amount  of  the  payment  the  diCfereoce  is 
a  positive  adjustment  If  the  projected 
amount  of  a  contingent  payment  is 
greater  than  the  actual  amount  of  the 
payment,  the  difference  is  a  negative 
adjustment  Positive  and  negative 
adjustments  for  a  taxable  year  are  netted 
for  each  taxable  yeer. 

A  net  positive  adjustment  for  a 
taxable  year  is  treated  by  the  tajqiayer  as 
additional  interest  for  the  year.  A  net 
negative  adjustment  for  a  taxable  year  is 
taken  into  account  as  follows. 

First  a  net  negative  adjustment  for  a 
taxable  year  oCEBets  the  interest  that 
accrued  on  the  debt  instrument  for  the 


64888  Federal  Register  /  Vol.  59,  No.  241  / 


year  based  on  the  projected  payment 
schediile. 

Second,  if  the  net  negative  adjustment 
exceeds  the  amount  of  interest  that 
accrued  on  the  debt  instnmient  for  the 
taxable  year,  the  excess  is  treated  as  an 
ordinary  loss  by  the  holder  or  as 
ordinary  income  by  the  issuer.  However, 
the  amount  treated  as  ordinary  loss  by 
the  holder  is  limited  to  the  amount  by 
which  the  holder's  total  prior  interest 
inclusions  on  the  debt  instnmient 
(including  all  net  positive  adjustments) 
exceed  the  total  net  negative 
adjustments  on  the  debt  instrument 
previously  treated  as  ordinary  loss  by 
the  holder.  Similarly,  the  amount 
treated  as  ordinary  income  by  the  issuer 
is  limited  to  the  amount  by  which  the 
issuer's  total  prior  interest  deductions 
on  the  debt  instrument  (including  all 
net  positive  adjustments)  exceed  the 
total  net  negative  adjustments  on  the 
debt  instrument  previously  treated  as 
ordinanr  income  by  the  issuer. 

Third,  because  a  negative  adjustment 
adjusts  interest  accruals,  if  the  net 
negative  adjustment  exceeds  the  simi  of 
the  amount  of  interest  that  accrued  on 
the  debt  instnunent  for  the  taxable  year 
and  the  amount  treated  as  ordinary  loss 
(or  income)  for  the  taxable  year,  the 
excess  is  treated  as  a  negative 
adjustment  that  occurs  on  the  first  day 
of  the  succeeding  taxable  year.  As  a 
result,  the  excess  offsets  interest 
accruals  on  the  debt  instrument  in 
future  taxable  years. 

Fourth,  any  unused  net  negative 
adjustment  reduces  the  amount  realized 
by  the  holder  on  the  sale,  exchange,  or 
retirement  of  a  contingent  payment  debt 
instrument.  Similarly,  any  imused  net 
negative  adjustment  is  taken  into 
account  by  the  issuer  on  retirement  of 
a  contingent  payment  debt  instrument 
as  income  from  the  discharge  of 
indebtedness.  The  IRS  and  Treasury 
request  comments  on  whether  the 
regulations  should  provide  specific 
rules  governing  the  treatment  of  net 
negative  adjustments  determined  on  the 
occurrence  of  other  events. 

The  IRS  and  Treasiuy  chose  this 
method  for  taking  adjustments  into 
account  because  it  provided  a  relatively 
simple  method  for  adjusting  the  yield. 
However,  the  method  may  produce 
inappropriate  results,  for  example,  if 
there  are  large  adjustments  in  the  early 
years  of  a  debt  instrument.  Other 
methods,  such  as  a  method  that  spreads 
adjustments  over  the  term  of  the  debt 
instrument,  would  produce  more 
accurate  results  but  would  be  more 
complex.  The  IRS  and  Treasury  request 
comments  on  whether  another  method 
should  be  used  for  taking  adjustments 
into  account. 
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3.  Adjusted  I'si  ue  price,  basis,  and 
retirement. 

Under  the  noiicontingent  bond 
method,  the  adji  isted  issue  price  of  a 
contingent  payn  ent  debt  instrument, 
adjustments  to  t|ie  holder's  basis  in  the 
debt  instrument,  and  the  amoimt  of  any 
contingent  payn  ent  treated  as  made  on 
the  scheduled  n  tirement  of  the  debt 
instrument  are  qetermined  using  the 
projected  payment  schedule  rather  than 
actual  contingeift  payments.  This  rule  is 
appropriate  bea  luse  positive  or  negative 
adjustments  are  fused  to  take  into 
account  the  difference  between  actual 
amounts  and  pr  >jected  amounts  of 
contingent  payt  lents.  This  difference 
would  be  count  sd  twice  if  adjusted 
issue  price,  adji  sted  basis,  and  the 
amount  deemed  paid  on  retirement 
were  based  on  t  le  actual  amounts  of 
contingent  payt  lents  rather  than  the 
projected  amou  its. 

4.  Character  <  n  sale,  exchange,  or 
retirement. 

Under  the  noi  icontingent  bond 
method,  any  gain  recognized  by  a  holder 
on  the  sale,  exchange,  or  retirement  of 
a  contingent  payment  debt  instrument  is 
treated  as  interest  income.  Similarly, 
any  loss  recognized  by  a  holder  on  the 
sale,  exchange,  pr  retirement  of  a 
contingent  payment  debt  instrument  is 
treated  as  ordinary  loss  to  the  extent  of 
the  holder's  prior  interest  inclusions 
(reduced  by  prior  ordinary  losses 
attributable  to  net  negative  adjustments) 
on  the  instrument.  Although  this  rule  is 
inconsistent  wvh  the  treatment  of 
noncontingent  debt  instruments,  the 
rule  is  necessary  because  of  the 
treatment  of  ne  positive  and  net 
negative  adjust  nents.  The  rule  prevents 
a  taxpayer  whc  sells  a  contingent 
payment  debt  ifistrument  immediately 
before  a  positive  adjustment  occurs  from 
converting  the  interest  income  from  the 
adjustment  int(  i  capital  gain  or  from 
converting  the  amount  by  which  a ' 
negative  adjusttnent  would  reduce 
interest  incom^  into  capital  loss. 
Consistent  witl  the  rule's  purpose,  the 
rule  does  not  apply  to  a  sale,  exchange, 
or  retirement  tlat  occurs  when  there  are 
no  outstanding  contingent  payments 
due  on  a  debt  instrument. 
5.  Other  special  rules. 
Although  mdst  contingent  payment 
debt  instruments  can  be  dealt  with 
under  the  abovie  provisions,  the 
proposed  regulations  provide  additional 
rules  for  certain  other  circiunstances. 
For  example,  me  proposed  regulations 
provide  rules  tor  a  holder  whose  basis 
in  a  contingent  payment  debt 
instrument  is  different  hxim  the  debt 
instrument's  a  Ijusted  issue  price  (e.g.,  a 
secondary  mai  cet  purchaser  of  the  debt 
instrument).  L  ader  the  proposed 
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regulations,  the  holder  continues  to 
accrue  interest  and  determine 
adjustments  based  on  the  original 
projected  payment  schedule.  The 
holder,  however,  must  allocate  the 
difference  between  basis  and  adjusted 
issue  price  to  the  accruals  or  projected 
pajrments  on  the  debt  instrument  over 
the  remaining  term  of  the  debt 
instrument.  Amounts  allocated  to  a 
taxable  year  are  recovered  as  if  they 
were  positive  or  negative  adjustments, 
as  appropriate. 

The  proposed  regulations  require  only 
a  reasonable,  rather  than  an  exact, 
allocation  of  the  difference  between 
basis  and  adjusted  issue  price.  For 
example,  if  almost  all  of  the  difference 
is  attributable  to  changes  in  the 
expected  value  of  a  contingent  payment, 
the  holder  may  allocate  the  difference  to 
the  contingent  payment.  Similarly,  a 
taxpayer  may  allocate  a  portion  of  the 
difference  to  accruals  if  the  taxpayer 
determines  that  the  portion  is 
attributable  to  changes  in  interest  rates. 
A  taxpayer  may  make  this 
determination  by  comparing  rates  on 
similar  debt  instnunents,  by  looking  to 
changes  in  standard  interest  rate  indices 
that  have  occurred  since  the  date  the 
contingent  payment  debt  instrument 
was  issued,  or  by  other  appropriate 
means.  The  proposed  regidations 
require  the  holder's  allocation  to  be 
reasonable  based  on  all  the  facts  and 
circumstances. 

In  the  case  of  a  contingent  payment 
debt  instrument  that  is  exchange  listed 
property  (within  the  meaning  of 
§  1  1273-2(0(2)),  the  proposed 
regulations  provide  a  safe  harbor  that 
allows  holders  to  account  for  the 
difference  between  the  debt 
instrument's  adjusted  issue  price  and 
the  holder's  basis  under  the  same  rules 
that  apply  to  acquisition  premium  on  a 
noncontingent  debt  instrument  under 
section  1272(a)(7)  and  §  1.1272-2. 

The  IRS  and  Treasury  recognize  that 
the  method  provided  in  the  proposed 
regulations  for  allocating  the  difference 
between  basis  and  adjusted  issue  price 
may  be  difficult  to  apply  because  the 
difference  may  be  attributable  to  both 
changes  in  interest  rates  and  in  the 
expected  values  of  the  contingent 
payments.  Other  methods  for  making 
the  allocation  were  considered  in 
drafting  the  proposed  regulations,  but 
were  not  adopted  becaiise  they  were  not 
believed  to  be  sufficiently  accurate.  The 
IRS  and  Treasury  believe  that 
contingent  payment  debt  instruments 
(other  than  exchange  listed  debt 
instruments)  rarely  trade  in  the 
secondary  maricet  and,  therefore,  the 
need  to  make  the  allocation  will  occur 


only  infrequently.  The  IRS  and  Treasury 
request  comments  on  thia  issue. 

The  proposed  regulations  also  provide 
rules  for  a  debt  instnunent  that  has  a 
contingent  payment  that  is  fixed  more 
than  6  mouths  before  the  |>ayineat  is 
due.  Under  the  pn^iosed  regulations,  an 
adjustment  is  made  on  the  date  the 
payment  is  fixed,  and  the  amount  of  the 
adjustment  is  equal  to  the  diffeienoe 
between  the  present  value  of  the  fixed 
amount  and  the  present  value  of  the 
projected  amount  of  the  contingent 
payment.  Hie  adjusted  issue  price  is 
modified  to  reflect  the  adjustment  and 
the  projected  payment  schedule  is 
changed  to  reflect  the  fixed  payment 
The  IRS  and  Ttoasuty  are  coDcemed 
about  whether  this  method  may  produce 
in^propiiate  acoeletations  of  income  or 
de<Mic<ions  and  request  comments  on 
whether  other  methods,  such  as  a 
method  that  spreads  the  income  or 
dadttctioiis,  are  more  appropriate. 

In  addition,  the  [Hoposed  regulations 
provide  rules  for  debt  instruments  that 
nave  bodi  payments  that  are  contingent 
as  to  time  and  payments  that  are 
contingent  as  to  amount  If  a  taxpayer 
has  an  option  to  put  OT  call  the  debt 
instrument,  to  exchange  die  debt 
inrtniment  for  other  property,  or  to 
extend  the  maturity  date  of  the  d^ 
instrument,  the  projected  peyment 
schedule  is  determined  by  using  the 
principles  of  %  1.1272-l(cXS).  Under  the 
proposed  regulations,  if  an  option  to 
put,  caH,  or  exchange  the  d^ 
instrument  is  assumed  to  be  exercised 
under  the  principles  of  §  1.1272-l(cM5). 
it  is  generally  reasonable  to  assume  that 
the  option  is  exercised  immediately 
before  it  expires.  If  the  option  is 
exercised  at  an  earlier  time,  the  exercise 
is  treated  as  a  sale  or  exchange  of  the 
debt  histrument. 

The  proposed  regulations  reserve  on 
other  types  of  timing  contingencies.  The 
IRS  and  Treasury  request  comments  on 
the  appropriate  treatment  of  other  types 
..  of  tiinihg  contingencies. 

C.  Method  for  Debt  Instnunents  Not 
Subject  to  the  Noncontingent  Bond 
Method 

The  proposed  regulations  provide  a 
method  for  contingent  payment  d^t 
instruments  not  subject  to  the 
noncontingMit  bond  meUiod.  In  general, 
the  method  applies  to  a  debt  instrument 
that  has  an  issue  price  determined 
under  §  1.1274-2  (e.g,.  •  nonpublidy 
traded  debt  instrument  issued  in  a  sale 
or  exchange  of  nonpublidy  traded 
piopetty).  The  method  la  the  proposed 
regulations  is  generally  similar  to  the 
rules  prescribed  in  §  l.l275-4(c)  of  the 
1986  proposed  regulations. 


Under  the  proposed  regulations,  the 
payments  on  a  contingent  payment  debt 
instrument  (the  overall  debt  instrument) 
are  divided  into  two  components:  (1)  a 
noncontingent  component  consisting  of 
all  noncontingent  payments  and  the 
projected  amounts  of  any  quotable 
contingent  payments,  and  (2)  a 
contingent  component  consisting  of  all 
nonquotable  contingent  payments. 
The  noncontingent  component  is 
treated  as  a  separate  debt  instrument 
and  is  taxed  under  the  general  OID  rules 
(induding  the  noncontingent  bond 
method  if  the  separate  ddit  instnunent 
provides  for  qucrtable  contingent 
payments).  However,  no  interest 
payments  on  the  separate  debt 
instrument  are  qualified  stated  interest 
payments  and  the  de  minimi^  rules  do 
not  apply  to  the  separate  debt 
instrument.  The  issue  price  of  the 
separate  debt  instrument  is  the  issue 
price  of  the  overall  debt  instrument  See 
the  discussion  below  for  the 
determination  of  the  stated  prindpal 
amount  and  the  imputed  principal 
amoimt  of  the  overall  debt  instrument 
for  purposes  of  section  1274. 

In  general,  a  nonquotable  contingent 
payment  is  not  taken  into  account  until 
the  payment  is  made.  When  a 
nonquotable  contingent  payment  (other 
than  a  contingent  payment  accompanied 
by  a  payment  of  adequate  stated 
interest)  is  made,  a  portion  of  the 
payment  is  treated  as  principal,  based 
on  the  Mnmm^  determined  by 
discountii^  the  payment  at  the  AFR 
from  the  payment  date  to  the  issue  date. 
and  the  remainder  is  treated  as  interest 
Special  rules  are  provided  if  a 
nonquotable  contingent  payment 
becomes  fixed  more  than  6  months 
before  it  is  due. 

D.  Tax-Exempt  Obligations 

The  proposed  regxilations  provide 
spedal  rules  for  tax-exempt  obligations. 
The  IRS  and  Treasury  believe  that  given 
the  limited  exclusion  provided  in 
section  103.  it  is  generally  inappropriate 
to  treat  payments  on  a  property  right 
embedded  in  a  tax-exempt  obligatian  as 
intoest  on  an  obligation  of  a  State  or 
political  subdivision  (Le.,  as  tax-exempt 
interest).  Therefore,  while  the 
noncontingent  bond  method  generally 
applies  to  tax-exempt  contingent 
payment  obligations,  all  positive 
adjustments  are  treated~as  taxable  gain 
from  the  sale  or  «yrhnngp  of  the 
obligation  rMher  than  as  interest 
Negative  adjustments  are  treated  as 
reducing  tax-exempt  interest,  and, 
therefore,  are  generally  not  taken  into 
account  as  deductible  losses.  If  negative 
adjustments  on  a  tax-exempt  obUgation 
exceed  the  total  tax-exempt  interest  a 


holder  receives  or  accrues  on  a  tax- 
exempt  obligation,  the  excess  is  treated 
as  loss  from  the  sale  or  exchange  of  the 
obligation.  This  rule  is  similar  to  the 
rule  that  applies  to  exchange  gains  and 
losses  on  tax-exempt  obligations  under 
§  1.988-3(cK2).  In  addiUon.  the 
proposed  regulations  provide  that  the 
projected  yield  determined  for  a  tax- 
exempt  obligation  may  not  exceed  the 
greater  of  the  yield  on  the  obligation 
determined  without  regard  to  contingent 
payments  and  the  tax-exempt  AFR  that 
appUes  to  the  obligation.  If  the  projected 
payment  schedule  results  in  a  lUgher 
yield,  projected  payments  must  be 
reduced  appropriately. 

E.  Cross  Border  Transactions 

The  ms  and  Treasury  are  concerned 
about  various  issues  relating  to  the 
treatment  of  foreign  holders  of 
contingent  payment  debt  instruments. 
For  example,  the  IRS  and  Treasury  are 
concerned  about  the  possibility  for  tax 
avoidance  that  may  arise  when  a 
contingent  payment  debt  instrument  is 
structured  with  payments  that 
approximate  the  yield  on  an  equity 
security.  The  IRS  and  Treasury  invite 
comments  on  this  issue  and  other  issues 
concerning  the  proper  taxation  of 
foreign  holders  of  contingent  payment 
debt  instruments  issued  by  U.S.  persons 
or  U.S.  holders  of  contingent  payment 
debt  instruments  issued  by  foreign 
persons. 

Section  1 .1274-2    Imputed  Principal 
Amount 

In  general,  the  issue  price  of  a  debt 
instniment  subject  to  section  1274  is 
determined  by  reference  to  the 
in^rument's  imputed  prindpal  amount 
The  1992  proposed  regulations  under 
section  1274  provided  that  in  the  case 
of  a  contingent  payment  debt 
instrument,  the  imputed  prindpal 
amount  of  the  ddjt  instrument  was  the 
present  value  of  the  fixed  payments  plus 
the  fair  market  value  of  the  contingent 
payments.  A  number  of  commentators 
objected  to  the  rule,  especially  because 
of  the  difficulty  in  valuing  the 
contingent  payments  typically  provided 
for  in  debt  instruments  subject  to 
section  1274.  Other  commentators 
objected  to  the  rule's  efEect  on  the 
buyer's  basis  in  the  property  acquired 
and  the  seller's  amount  realized  on  the 
sale  or  exchange,  hi  response  to  these 
comments,  the  final  OID  regulations 
reserved  on  the  issue  to  allow  further 
study  and  to  coordinate  the  issue  with 
the  regulations  relating  to  contingent 
payment  debt  instnunents. 

Under  the  proposed  regulations,  the 
imputed  prindpal  amount  of  a 
contingent  payment  debt  instrument 


subject  to  sactian  1274  is  the  sum  of  the 
present  values  of  the  fixed  payments 
and  \h»  present  values  of  the  profected 
amounts  of  any  quotable  contingent 
payments.  Consistent  with  the  treatment 
of  the  fixed  payments  and  any  quotable 
contingent  payments  as  a  separate  debt 
instrument  under  §  1.1275-4  of  the 
proposed  regulations,  nonquotable 
conTingent  payments  are  not  taken  into 
account  to  determine  the  stated 
principal  amount  or  the  imputed 
principal  amount  of  a  contingent 
payment  debt  instrument.  This  rule  is 
generally  consistent  with  the  1986 
proposed  regulations  under  section 
1274. 

The  proposed  regulations  also  provide 
that  the  imputed  principal  amount  of  a 
variable  rate  debt  instrument  that 
provides  for  payments  at  a  single 
objective  rate  is  determined  by 
assuming  that  the  payments  on  the  debt 
instrument  are  the  same  as  the 
payments  on  the  equivalent  fixed  rate 
debt  instrument  determined  under 
§1.1275-5(e). 

The  IRS  and  Treasury  request 
comments  on  the  effect  of  the  proposed 
regulations  on  other  provisions  of  the 
Code,  including  section  108(e)(ll), 
which  measures  the  amount  of 
discharge  of  indebtedness  income  in  a 
debt-for-debt  exchange  by  the  issue 
price  of  the  newly  issued  debt 
instrument. 

Conforming  Amendments  to  Section 
483. 

The  proposed  regulations  provide 
rules  under  section  483  for  the 
treatment  of  contingent  payments  under 
a  contract  for  the  sale  or  exchange  of 
property  (§  1.483-4).  In  general,  the 
rules  are  the  same  as  the  rules  for  a  debt 
instrument  subject  to  section  1274, 
except  that  a  taxpayer  takes  interest  into 
account  under  its  own  method  of 
accounting. 

Section  1 . 1 275-5    Variable  Rate  Debt 
Instruments. 

In  response  to  comments,  the 
proposed  regulations  include  changes  to 
the  final  regulations  under  §  1.1275-5 
regarding  the  treatment  of  variable  rate 
debt  instrum§nts.  The  proposed 
regulations  redefine  an  objective  rate  as 
a  rate  (other  than  a  qualified  floating 
rate)  that  is  determined  using  a  single 
fixed  formula  and  that  is  based  on 
objective  financial  or  economic 
information.  The  rate,  however,  must 
not  be  based  on  information  that  is 
within  the  control  of  the  issuer  (or  a 
related  party)  or  that  is,  in  general, 
unique  to  the  circumstances  of  the 
issuer  (or  a  related  party),  such  as 
dividends,  profits,  or  the  value  of  the 


issuer's  stock.  Th4  new  definition  of 
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certain  variable 
ally,  the  proposed 
regulations  clarif}!  the  treatment  of  a 
variable  rate  debt! nstrument  under 
§  1.1275-5(e)(2).  n  general,  a  variable 
rate  debt  instnmif  nt  described  in 
§  1.1275-5(e)(2)  i|  treated  like  a  fixed 
payment  debt  instrument  for  purposes 
of  OID  and  qualified  stated  interest 
accruals.  The  changes  to  §  1.1275- 
5(e)(2)  clarify  theifinal  OID  regulations 
and,  therefore,  art  proposed  to  be 
effective  for  debt  instruments  issued  on 
or  after  April  4,  lfe94. 

Because  of  the  i  ipecial  rules  for  tax- 
exempt  contingei  t  payment  obligations 
in  the  proposed  r  igulations,  the  IRS  and 
Treasiuy  request  ;omments  on  the 
definition  of  an  o  )jective  rate  for  tax- 
exempt  obligatioi  s  under  §  1.1275- 
5(c)(5). 


Section  1.1275-6 


Integration 


Many  common  ators  suggested  that 
the  integration  oPcontingent  payment 
debt  instruments  jwith  associated  hedges 
provides  the  bestpnethod  of  taxing 
contingent  paymfnt  debt  instruments 
that  are  hedged.  The  proposed 
regulations  resptnd  to  this  suggestion 
by  providing  for  the  integration  of 
contingent  or  vaijable  rate  debt 
instruments  with  certain  financial 
instruments  (§  1.1275-6).  The 
integration  rules  ere  issued  under  the 
authority  of  secti  m  1275(d),  and  until 
the  proposed  regi  ilations  under 
§  1.1275-6  are  fii  alized,  the  integration 
rules  are  not  a  pe  rmissible  means  of 
determining  the  i  haracter  and  timing  of 
income,  deducti(  ns,  gains,  and  losses. 

The  rules  in  th  i  proposed  regulations 
are  modeled  aftei  the  integration  rules 
of  section  988(d);and  §  1.988-5(a).  The 
rules  in  the  proposed  regulations, 
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however,  have  hi 
the  different  poll 
the  rules  for  takii 
into  account  anc 
income  or  deduc 
IRS  and  Treasur 
conforming  cha 


UMI 


integration  under  the  proposed 
regulations.  Thus,  the  integration  rules 
do  not  apply  to  fixed  rate  debt 
instruments. 

For  a  financial  instrument  to  qualify 
as  a  hedge  under  the  proposed 
regulations  (a  §  1.1275-6  hedge),  the 
combined  cash  flows  of  the  qualifying 
debt  instnmient  and  the  financial 
instrument  must  permit  the  calculation 
of  a  yield  to  maturity  or  must  be  the 
same  as  the  cash  flows  on  a  variable  rate 
debt  instrument  that  pays  interest  at  a 
quahfied  floating  rate  or  rates.  Thus,  the 
proposed  regulations  generally  require  a 
perfect  hedge.  Section  1.1275-6  hedges, 
however,  are  not  limited  to  hedging 
transactions  as  defined  in  §  l.l221-2(b). 
For  example,  a  §  1.1275-6  hedge  need 
not  reduce  risk  fit>m  all  of  the 
operations  of  a  business.  A  debt 
instrument  held  by  a  taxpayer  cannot  be 
a  §  1.1275-6  hedge  of  a  debt  instrument 
issued  by  the  taxpayer  and  a  debt 
instrument  issued  by  a  taxpayer  cannot 
be  a  §1.1275-6  hedge  of  a  debt 
instrument  held  by  the  taxpayer. 
Physical  assets,  such  as  inventory, 
generally  will  not  be  treated  as 
§  1.1275-6  hedges  because  they  do  not 
provide  the  predictable  cash  flows 
necessary  to  create  a  perfect  hedge.  A 
supply  or  sales  contract,  however,  may 
qualify  as  a  §  1.1275-6  hedge.  Stock 
does  not  (^uaUfy  as  a  §  1.1275-6  hedge. 

To  qualify  as  an  integrated 
transaction,  the  taxpayer  must  issue  or 
acquire  a  qualifying  debt  instrument, 
enter  into  a  §  1.1275^  hedge,  and  meet 
six  requirements.  First,  the  taxpayer 
must  satisfy  the  identification 
requirements  of  the  proposed 
regulations,  such  as  by  entering  a 
description  of  the  qualifying  debt 
instrument  and  the  §  1.1275-6  hedge  in 
its  books  and  records.  Second,  the 
§  1.1275-6  hedge  must  not  be  with  a 
related  party  (other  than  a  member  of 
the  same  consolidated  group  making  the 
separate-entity  election  under  §  1  1221- 
2(d)).  Third,  the  same  taxpayer  must 
enter  into  the  qualifying  debt 
instrument  and  the  §  1.1275-6  hedge. 
Fourth,  if  the  taxpayer  is  a  foreign 
person  engaged  in  a  U.S.  trade  or 
business  who  issues  or  acquires  the 
qualifying  debt  instrument  or  enters  into 
the  §  1.1275-6  hedge  through  the  trade 
or  business,  all  items  of  income  and 
expense  associated  with  the  debt 
instrument  or  hedge  (other  than  interest 
expense  that  is  subject  to  §  1.882-5) 
must  be  effectively  connected  with  the 
U.S.  trade  or  business.  Fifth,  the 

Qualifying  debt  instrument,  any  other 
ebt  instrument  that  is  part  of  the  same 
issue  as  the  qualifying  debt  instrument, 
or  the  §  1.1275-6  hedge  cannot  have 
been  part  of  an  integrated  transaction 
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that  was  previously  legged  out  of  by  the 
taxpayer.  Finally,  the  §  1.1275-6  hedge 
must  be  entered  into  by  the  taxpayer  on 
or  after  the  date  the  taxpayer  issues  or 
acquires  the  qualifying  debt  instrument. 
If  the  taxpayer  meets  these 
requirements,  the  qualifying  debt 
instrument  and  the  §  1.1275-6  hedge  are 
integrated  and  the  resulting  synthetic 
debt  instrument  is  taxed  accordingly. 

The  Conunissioner  may  require 
integration  if  a  qualifying  debt 
instrument  and  a  fin^cial  instrument 
have,  in  substance,  the  same  combined 
cash  flovra  as  a  fixed  or  variable  rate 
debt  instrument.  Therefore,  even  if  the 
taxpayer  fails  one  or  more  of  the 
requirements  for  integration,  the 
Commissioner  may  integrate  a 
quahfying  debt  instrument  and  a 
financial  instrument.  For  example,  if  the 
taxpayer  fails  to  meet  the  identification 
requirements,  or  enters  into  a  hedge 
with  a  related  party,  the  Commissioner 
may  integrate  the  transaction.  The 
Commissioner  also  may  integrate  a 
transaction  even  if  the  hedge  is  not 
perfect.  Thus,  taxpayers  may  not  avoid 
integration  by  altering  the  hedge  so  that 
there  is  a  small  amount  of  basis  risk  or 
the  payments  under  the  hedge  do  not 
fully  match  the  payments  on  the 
qualifying  debt  instrument.  The 
Commissioner  will  not  integrate  a  debt 
instrument  with  an  imperfect  hedge, 
however,  if  the  taxpayer  retains 
substantial  risk. 

The  proposed  regulations  provide 
rules  for  legging  into  and  legging  out  of 
an  integrated  transaction.  Legging  into 
an  integrated  transaction  generally 
means  entering  into  the  hedge  after  the 
qualifying  debt  instrument  is  issued  or 
acquired  by  the  taxpayer.  If  a  taxpayer 
legs  into  an  integrated  transaction,  the 
qualifying  debt  instrument  is  subject  to 
the  separate  transaction  rules  up  to  the 
leg-in  date,  except  that  the  day  before 
the  leg-in  date  is  treated  as  the  end  of 
an  accrual  period  for  purposes  of 
computing  OID  and  interest  accruals  on 
the  Qualifying  debt  instrument. 
Alter  the  taxpayer  legs  in,  the 
qualifying  debt  instrument  and  the 
§  1.1275-6  hedge  are  integrated.  Built-in 
gain  or  loss  on  the  qualifj^g  debt 
instrument  is  not  treated  as  realized  on 
the  leg-in  date  (contrary  to  the  rule  for 
currency  gain  or  loss  in,  §  1.988- 
5(a)(6)(i)).  Because  the  built-in  gain  or 
loss  will  be  reflected  in  the  accruals  on 
the  synthetic  debt  instrument,  the  built- 
in  gain  or  loss  on  the  leg-in  date  will  be 
recognized  over  the  term  of  the 
synthetic  debt  instrument. 

This  approach  allows  taxpayers  to 
alter  the  timing  of  income  or  deductions'^ 
on  a  quahfying  debt  instrument.  For 
example,  a  taxpayer  expecting  a  large 


positive  adjustment  on  a  contingent 
payment  debt  instrument  before  the 
maturity  date  can  spread  the  adjustment 
over  the  remaining  term  of  the  debt 
instrument  by  legging  into  an  integrated 
transaction.  Other  approaches  to  legging 
in,  however,  create  similar 
opportunities.  For  example,  an 
approach  that  would  mark  a  quahfying 
debt  instnunent  to  market  and  defer  any 
built-in  gain  or  loss  would  present  even 
greater  opportunities  for  deferral. 
Requiring  mark-to-market  gain  or  loss  to 
be  taken  into  account  immediately 
would  provide  opportunities  for 
acceleration.  The  IRS  and  Treasury 
beUeve  that  taking  the  built-in  gain  or 
loss  into  account  over  the  term  of  the 
qualifying  debt  instnunent  produces  the 
most  reasonable  result.  To  prevent 
abuse,  however,  the  proposed 
regulations  include  a  special  rule 
providing  that  if  a  taxpayer  legs  into  an 
integrated  transaction  with  a  principal 
piupose  of  deferring  or  accelerating 
income,  the  Commissioner  may  treat  the 
qualifying  debt  instrument  as  sold  or 
otherwise  terminated  and  reacquired  or 
reissued  on  the  leg-in  date  or  may  refuse 
to  allow  integration. 

Legging  out  of  an  integrated 
transaction  generally  means  disposing 
of  or  otherwise  terminating  the 
§  1.1275-6  hedge  or  the  quahfying  debt 
instrument.  If  the  Commissioner  has 
integrated  a  quahfying  debt  instrument 
and  a  financial  instrument,  the  taxpayer 
is  treated  as  legging  out  only  if  the 
taxpayer  ceases  to  meet  the 
requirements  for  Commissioner 
integration.  If  a  taxpayer  legs  out,  the 
synthetic  debt  instrument  is  treated  as 
sold  or  otherwise  disposed  of  for  its  fair 
market  value  and  any  income, 
deduction,  gain,  or  loss  is  taken  into 
account  immediately.  The  component 
the  taxpayer  retains  (either  the  §  1 . 1 275- 
6  hedge  or  the  qualifying  debt 
instrument)  is  treated  as  immediately 
reacquired  for.  or  entered  into  at,  its  fair 
market  value  on  the  leg-out  date.  In 
order  to  prevent  taxpayers  firom 
inappropriately  generating  tax  losses  by 
legging  into  and  immediately  legging 
out  of  an  integrated  transaction,  the 
proposed  regulations  contain  a  wash 
sale  rule  that  disallows  losses  if  the 
taxpayer  legs  out  within  30  days  of 
legging  into  an  integrated  transaction. 
If  a  quahfying  debt  instrument  and  a 
§  1.1275-6  hedge  ar^  integrated,  the 
instruments  are  no  longer  subject  to  the 
rules  that  govern  each  instrument 
separately,  except  as  specifically 
provided  in  the  regulations  or  by 
pubhcation  in  the  Internal  Revenue 
Bulletin.  Instead,  the  instruments  are 
subject  to  the  rules  that  would  govern 
the  synthetic  debt  instrument.  For 


example,  the  quahfying  debt  instrument 
and  §  1.1275-6  hedge  are  not  treated  as 
part  of  a  straddle  under  section  1092, 
but  the  interest  on  the  synthetic  debt 
instrument  may  be  subject  to  the 
interest  capitalization  rules  of  section 
263(g). 

The  issue  price  of  the  synthetic  debt 
instnmient  is  the  adjusted  issue  price  of 
the  qualifyring  debt  instrument.  The 
issue  date  of  the  synthetic  debt 
instrument  is  the  date  the  §  1.1275-6 
hedge  is  acquired.  The  term  of  the 
synthetic  debt  instrument  is  the  period 
from  the  issue  date  of  the  synthetic  debt 
instrument  to  the  maturity  date  of  the 
qualifying  debt  instrument.  If  the 
synthetic  debt  instnunent  is  a 
borrowing,  its  stated  redemption  price 
at  maturity  is  the  sum  of  all  amounts 
paid  or  to  be  paid  on  the  qualifying  debt 
instnunent  and  on  the  §  1.1275-6  hedge, 
reduced  by  all  amounts  received  or  to  be 
received  on  the  hedge  and  any  amounts 
that  would  be  quahfied  stated  interest 
on  the  synthetic  debt  instrument.  If  the 
synthetic  debt  instrument  is  a  loan,  its 
stated  redemption  price  at  maturity  is 
the  siun  of  all  amounts  received  or  to  be 
received  on  the  quahfying  debt 
instnunent  and  the  §  1.1275-6  hedge, 
reduced  by  all  amoimts  paid  or  to  be 
paid  on  the  hedge  and  any  amounts  thai 
would  be  quahfied  stated  interest  on  the 
synthetic  debt  instrument. 

The  rules  for  determining  the  stated 
redemption  price  at  maturity  are 
designed  to  cover  situations  where 
payments  on  the  hedge  move  inversely 
to  the  payments  on  the  quahfying  debt 
instrument.  For  example,  if  a  holder  of 
a  quahfying  debt  instrument  purchases 
an  option  to  hedge  the  debt  instrument, 
the  amount  paid  by  the  holder  must  be 
taken  into  account  as  an  adjustment  to 
the  instrument's  stated  redemption 
price  at  maturity. 

Separate  transaction  treatment  is 
required  for  certain  limited  purposes. 
For  example,  the  rules  of  sections 
871(a),  881, 1441,  and  1442  must  be 
applied  on  a  separate  transaction  basis. 
Similarly,  any  information  reporting 
rules  for  the  quahfying  debt  instrument 
continue  to  apply  as  if  the  qualifying 
debt  instrument  and  the  §  1.1275-6 
hedge  were  not  part  of  an  integrated 
transaction.  The  IRS  and  Treasury 
request  conunents  on  whether  the 
regulations  should  specifically  provide 
separate  transaction  treatment  for  other 
purposes.  The  IRS  and  Treasiuy  also 
request  comments  on  whether  rules 
similar  to  §  1. 6045-1  (d)(6)(iii)  of  the 
proposed  regulations  (regarding  broker 
reporting  of  an  integrated  transaction 
under  §  1.988-5)  should  be  adopted  for 
an  integrated  transaction  under 
§1.1275-6. 
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The  IRS  and  Treasury  intend  to 
propose  rules  coordinating  §  1.1275-6 
with  section  475.  Conunents  are 

requested  on  this  issue. 

Proposed  EfiiBctive  Date 

In  general,  the  proposed  regulations 
in  this  document  are  proposed  to  be 
effective  for  debt  instruments  issued  on 
or  after  the  date  that  is  60  days  after  the 
date  final  regulations  are  pubhshed  in 
the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rul«naking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  wrill  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  pubUc  hearing  has  been  scheduled 
for  Thursday.  March  16. 1995.  at  10  a.m. 
in  the  Auditorium,  Internal  Revenue 
Building.  1111  Ccmstitution  Avenue 
NW,  Washington.  DC  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  that  wish 
to  present  oral  comments  at  the  hearing 
must  submit  their  written  comments 
and  ah  outline  of  the  topics  to  be 
discussed  (signed  original  and  eight  (8) 
copies)  by  Thiirsday.  February  23, 1995. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  wrill  be  prepared  after  the 
deadline  for  receiving  mitlines  has 
passed.  Copies  of^the  agenda  will  be 
available  Gree  of  diarge  at  the  hearing. 


Drafting  Information 

Several  persons  fivm  the  Office  of 
Chief  Counsel  ai  d  the  Treasury 
Department  part  cipated  in  developing 
these  regulation) . 


26  CFR  Parti 


:eporting  and 
uirements. 

tstothe 


List  of  Subjects! 

Income  taxes,  | 
recordkeeping  i 

Proposed  Amen^ 
Regulations 

Accordingly,  i6  CFR  part  1  is 
proposed  to  bis  amended  as  follows: 

PART  1— INCOME  TAXES 


Paragraph  1 

for  part  1  is 
entries  in 
follows: 


'  "he  authority  citation 
ame  ided  by  adding  two 
numei  ical  order  to  read  as 


.US 


.483-4  also 


Par.  2.  Sectioi  i 
read  as  follows: 


;.C7805*   *   * 
issued  under  26 


Authority:  26 1 

Section  1.4 
U.S.C  483(D. 

Section  1.1275-^  also  issued  under  26 
U.S.C  1275(d).  • 


1.483-4  is  added  to 


be  applicable  if 
instrument  sub; 
Consequently, 
payments  and 
payments  (wi 
§1.1275-4(b)(4: 


§  1 .483-4    ContiiHient  payments. 

(a)  In  general M  a  contract  for  the  sale 
or  exchange  of  property  subject  to 
section  483  (the;  overall  contract) 
provides  for  om  or  more  contingent 
payments,  interest  under  the  contract  is 
generally  competed  and  accoimted  for 
under  rules  sinqlar  to  those  that  would 
le  contract  were  a  debt 

to§1.1275-4(c). 
noncontingent 
lotable  contingent 
the  meaning  of 
(i))  under  the  overall 
contract  are  tre^ed  as  if  made  under  a 
separate  contra(  t,  and  interest  accruals 
on  this  separate  contract  are  computed 
under  rules  sin  Liar  to  those  contained 
in  §  1.1275-4(cl3).  Each  nonquotable 
contingent  payment  (within  the 
meaning  of  §  l.i275-4(b)(4)(ii)),  if  any, 
under  the  overal  contract  is 
characterized  ai  principal  and  interest 
tmder  rules  sin  ilar  to  those  contained 
in  §  1.1275-4(c'  (4).  However,  any 
interest,  or  amomt  treated  as  interest, 
on  a  contract  si  bject  to  this  section  is 
taken  into  acco  mt  by  a  taxpayer  under 
the  taxpayer's  regular  method  of 
accounting  (e.g.,  an  accrual  method  or 
the  cash  receipt  and  disbursemoits 
method). 

(b)  Example^  The  following  examples 
illustrate  the  pi  avisions  of  paragraph  (a) 
of  this  section. 

Example  1.  Deteired  payment  sah  with 
contingent  inten  ^—(i)  Facts.  On  January  1, 
1996,  A  sells  dep  leciaUe  personal  propetty 
to  B.  As  coasidei  ition  Cor  the  sale,  B  i 
to  A  a  debt  inatnpnont  with  a  maturity  dale 


UMI 


of  Decnnber  31, 2000.  The  debt  instrument 
provides  for  a  principal  payment  of  5200,000 
on  the  maturity  date,  and  a  payment  of 
interest  on  December  31  of  each  year  equal 
to  a  percentage  of  the  total  gross  income 
derived  from  the  property  in  that  year. 
However,  the  total  interest  payable  on  the 
debt  instrument  over  its  entire  term  is  limited 
to  a  maximum  of  $50,000.  Assume  that  the 
short-term  applicable  Federal  rate  on  January 
1, 1996,  is  4  percent,  compounded  aimually, 
and  the  mid-term  applicable  Federal  rate  on 
January  1, 1996,  is  5  percent,  compounded 
annually. 

(ii)  Treatment  of  noncontingent  payment 
as  separate  contract.  Each  contingent 
payment  of  interest  is  a  nonquotable 
contingent  payment  (within  the  meaning  of 
§  1.1275-4(b)(4)(ii)).  Acawdingly.  under 
paragraph  (a)  of  this  section,  for  purposes  of 
applying  section  483  to  the  debt  instrument, 
the  right  to  the  noncontingent  payment  of 
$200,000  at  maturity  is  treated  as  a  separate 
contract.  The  amount  of  unstated  interest  on 
this  separate  contract  is  equal  to  S43,295, 
which  is  the  amount  by  which  the  amount 
of  this  deferred  payment  under  the  contract 
(5200,000)  exceeds  the  present  value  of  the 
-deferred  payment  (5156,705),  calculated 
using  the  test  rate  of  5  percent,  compounded 
aimually  (the  mid-term  appiic^le  Federal 
rate  on  the  date  of  the  sale).  The  5200,000 
payment  at  maturity  is  thus  treated  as 
consisting  of  a  payment  of  interest  of  543.295 
and  a  payment  of  principal  of  $156,705.  The 
interest  is  includible  in  A's  gross  income, 
and  deductible  by  B,  under  their  respective 
methods  of  accounting. 

(iii)  Treatment  of  contingent  payments. 
Assume  that  the  amount  of  the  contingent 
payment  that  is  paid  on  December  31, 1996, 
is  520,000.  Under  paragraph  (a)  of  this 
section,  the  520,000  payment  is  treated  as  a 
payntent  of  principal  of  519,231  (the  present 
value,  as  of  the  date  of  sale,  of  the  $20,000 
payment,  calculated  using  a  test  rate  equal  to 
4  percent,  compounded  annually]  and  a 
payment  of  interest  of  $769.  The  $769 
interest  payment  is  includible  in  A's  gross 
income,  and  deductible  by  B,  in  their 
respective  taxable  years  in  which  December 
31, 1996  occurs.  The  amount  treated  as 
principal  gives  B  additional  basis  in  the 
property  on  December  31, 1996.  The 
remaining  contingmt  payments  on  the  debt 
instnmient  are  accounted  for  similarly,  using 
a  test  rate  of  4  percent,  compounded 
annually,  for  the  payments  made  on 
December  31, 1997,  and  December  31, 1998, 
and  a  test  rate  of  5  percent,  compounded 
annually,  for  the  payments  made  on 
December  31, 1999,  and  December  31, 2000. 

Example  2.  Contingent  stock  payout — (i) 
Facts.  M  Cofpmation  and  N  Corporation  rach 
owns  one-half  of  the  stock  of  O  Cwporation. 
On  January  1, 1996,  pursuant  to  a 
reorganization  qualifying  undv  section 
368(aKl)(B),  M  contracts  to  acquire  the  one- 
half  interest  of  O  held  by  N  for  an  initial 
distribution  on  that  date  of  30.000  shares  of 
M  voting  stock,  and  a  non-  asdgnable  right 
to  receive  up  to  10,000  additional  shares  of 
M's  voting  stock  during  the  next  3  years, 
provided  the  net  profits  of  O  exoed  certain 
amounts  specified  in  the  contract  No  inlnest 
is  provided  for  in  the  contract  No  additional 


shares  are  received  in  1996  or  in  1997.  In 
1998.  the  annual  earnings  of  O  exceed  the 
specified  amount  and  on  December  31, 1998. 
an  additional  3,000  M  voting  shares  are 
transferred  to  N.  Assume  that  the  fair  market 
value  of  the  3,000  shares  on  December  31, 
1998,  is  $300,000  and  that  the  short-term 
applicable  Federal  rate  on  January  1, 1996.  is 
4  percent,  compounded  annually.  Assume 
also  that  M  and  N  are  calendar  year 
taxpayers. 

(ii)  Allocation  of  interest.  Assume  that  the 
right  to  receive  the  additional  shares  is  a 
nonquotable  contingent  payment  (within  the 
meaning  of  Sl.l275-4(b)(4)(ii)).  Section  1274 
does  not  apply  to  the  right  to  receive  the 
additional  shares  because  the  right  is  not  a 
debt  instrument  for  federal  income  tax 
purposes.  As  a  result,  the  transfer  of  the 
3,000  M  voting  shares  to  N  is  a  deferred 
payment  subject  to  section  483  and  a  portion 
of  the  shares  is  treated  as  unstated  interest 
under  that  section.  The  amount  of  interest 
allocable  to  the  shares  is  an  amount  equal  to 
the  excess  of  $300,000  (the  fair  market  value 
of  the  shares  on  December  31, 1998)  over 
5266,699  (the  present  value  of  5300,000. 
determined  by  discoimUng  the  payment  at 
the  test  rate  of  4  percent,  compounded 
annually,  from  December  31, 1998,  to  January 
1, 1996).  As  a  result,  the  amount  of  interest 
allocable  to  the  payment  of  the  shares  is 
$33,301  ($300,000  -  $266,699).  Both  M  and 
N  take  the  interest  into  account  in  1998. 

(c)  Effective  date.  This  section  applies 
to  sales  and  exchanges  that  occur  on  or 
after  the  date  that  is  60  days  after  final 
regulations  are  published  in  the  Federal 
Register. 

$1.1001-1    [Amended] 

Par.  3.  In  §  1.1001-1.  the  first 
sentence  of  paragraph  (g)  is  amended  by 
adding  the  language  "(other  than  a  debt 
instrument  that  provides  for  one  or 
more  contingent  payments)" 
immediately  following  the  language  "If 
a  debt  instrument". 

S  1.1272-1    [Amended] 

Par.  4.  Section  §  1.1272-1  is  amended 
by: 

1.  Removing  the  language  "(or 
schedules)"  in  the  first  sentence  of 
paragraph  (c)(1)  and  adding  the 
language  "(or  a  reasonable  number  of 
schedules)"  in  its  place. 

2.  Removing  the  language  "See 
regulations  under  section  1275(d)"  in 
the  foiulh  sentence  of  paragraph  (c)(1) 
and  adding  the  language  "See  §  1.1275- 
4"  in  its  place. 

Par.  5.  Section  1.1274-2  is  amended 
by  revising  paragraphs  (f)(2)  and  (g)  to 
read  as  follows: 

$1.1274-2    Issue  price  of  det>t  instruments 
to  wtiich  section  1274  applies. 


(0*  •  • 

(2)  Stated  interest  at  an  objective  rate. 
For  purposes  of  paragraph  (c)  of  this 


section,  the  imputed  principal  amoimt 
of  a  variable  rate  debt  instrument 
(within  the  meaning  of  §  1.1275-5(a)) 
that  provides  for  stated  interest  at  a 
single  objective  rate  is  determined  by 
assuming  that  the  debt  instnmient 
provides  for  a  fixed  rate  that  reflects  the 
yield  that  is  reasonably  expected  for  the 
instrument.  This  paragraph  (f)(2)  is 
effective  for  debt  instruments  issued  on 
or  after  the  date  that  is  60  days  after 
final  regulations  are  published  in  the 
Federal  Register. 

(g)  Treatment  of  contingent  payment 
debt  instruments.  For  purposes  of 
paragraph  (c)  of  this  section,  the  stated 
principal  amount  of  a  debt  instrument 
that  provides  for  one  or  more  contingent 
payments  is  the  sum  of  the 
noncontingent  principal  payments  and 
the  projected  amoimts  of  any  quotable 
contingent  principal  payments  (as 
determined  under  §  1.1275-4(b)(4)(i)). 
The  imputed  principal  amoimt  of  the 
debt  instrument  is  the  sum  of  the 
present  value  of  each  noncontingent 
payment  and  the  rtresent  value  of  the 
projected  amoimt  of  each  quotable 
contingent  payment  For  additional 
rules  relating  to  a  debt  instrument  that 
provides  for  one  or  more  contingent 
payments,  see  §  1.1275-4.  This 
paragraph  (g)  is  effective  for  debt 
instruments  issued  on  or  after  the  date 
that  is  60  days  after  final  regulations  are 
published  in  the  Federal  Rq^er. 

•  *        •        •        • 

Par.  6.  hi  S  1.1275-3.  paragraph 
(b)(l)(i)  is  revised  to  read  as  follows: 

$1.1275-3    OID  Infonnadon  reporting 
requiren>eflts. 

•  *        •        •        • 

(b)*  ••(!)*•  • 

(i)  Set  forth  on  the  face  of  the  debt 
instrument  the  issue  price,  the  amount 
of  OID,  the  issue  date,  the  yield  to 
maturity,  and,  in  the  case  of  a  debt 
instrument  subject  to  the  rules  of 
§  1.1275-4(b).  the  projected  payment 
schedule;  or 

•  *      " «        •        * 

Par.  7.  Section  1.1275-4  is  added  to 
read  as  follows: 

$1.1275-4   Contingent  payment  debt 
instruments. 

(a)  Applicability— i\)  In  general. 
Except  as  provided  in  paragraph  (a)(2) 
of  this  section,  this  section  applies  to 
any  debt  instrument  that  provides  for 
one  or  more  contingent  payments.  In 
general,  paragraph  (b)  of  this  section 
applies  to  a  contingent  payment  debt 
instrument  that  is  issued  for  money  or 
pubUcly  traded  property  and  paragraph 
(c)  of  this  section  appUes  to  a  contingent 
payment  debt  instrument  that  is  issued 
for  nonpublicly  traded  property. 


Paragraph  (d)  of  this  section  provides 
special  rules  for  tax-exempt  obligations. 
If  a  taxpayer  holds  (or  issues)  a 
contingent  payment  debt  instrument 
that  the  taxpayer  hedges,  see  §  1.1275- 
6  for  the  treatment  of  the  debt 
instrument  and  the  hedge  by  the 
taxpayer. 

(2)  Exceptions.  This  section  does  not 
apply  to— (i)  A  debt  instrument  that  has 
an  issue  price  determined  under  section 
1273(b)(4); 

(ii)  A  variable  rate  debt  instrument  (as 
defined  in  §  1.1275-5); 

(iii)  A  debt  instrument  subject  to 
§  1.1272-l(c)  (a  debt  instrument  that 
provides  for  an  alternative  payment 
schedule  (or  schedules)  applicable  upon 
the  occurrence  of  a  contingency  (or 
contingencies)); 

(iv)  A  debt  instnmient  subject  to 
section  988  (except  as  provided  in 
section  988  and  the  regulations 
thereunder);  or 

(v)  A  debt  instrument  to  which 
section  1272(a)(6)  applies  (certain 
interests  in  or  mortgages  held  by  a 
REMIC,  and  certain  other  debt 
instruments  with  pa)rments  subject  to 
acceleration). 

(3)  Insolvency  and  default.  A  payment 
is  not  contingent  merely  because  of  the 
possibihty  of  impairment  by  insolvency, 
default,  or  similar  circumstances. 

(4)  Convertible  debt  instruments.  A 
debt  instrument  does  not  provide  for 
contingent  payments  merely  because  it 
provides  for  a  right  to  convert  the  debt 
instrument  into  the  stock  of  the  issuer, 
into  the  stock  or  debt  of  a  related  party 
(within  the  meaning  of  section  267(b)  or 
707(b)(1)),  or  into  cash  or  other  property 
in  an  amount  equal  to  the  approximate 
value  of  such  stock  or  debt. 

(5)  Remote  and  incidental 
contingencies.  A  payment  on  a  debt 
instrument  is  not  a  contingent  payment 
if.  as  of  the  issue  date,  the  contingency 
is  either  remote  or  incidental.  A 
contingency  is  remote  if  there  is  either 

a  remote  likelihood  that  the  contingency 
will  occur  or  a  remote  likelihood  that 
the  contingency  will  not  occur.  A 
contingency  is  incidental  if  the  potential 
amount  of  the  payment  under  any 
reasonably  expected  market  conditions 
is  insignificant  relative  to  the  total 
expected  payments  on  the  debt 
instrument. 

(b)  Noncontingent  bond  method— {1] 
Applicability.  The  noncontingent  bond 
method  described  in  paragraph  (b)  of 
this  section  appUes  to  a  contingent 
payment  debt  instrument  that  has  an 
issue  price  determined  under  §  1.1273- 
2  (e.g.,  a  contingent  "payment  debt 
instrument  that  is  issued  for  money  or 
publicly  traded  property).  The 
noncontingent  bond  method  also 
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applies  to  a  contingent  payment  debt 
instnunent  that  has  an  issue  price 
determined  under  §  1.1274-2Cb)(3)  Ca 
contingent  payment  debt  instnunent 
issued  in  a' potentially  abusive 
situation). 

(2)  In  general.  Under  the 
noncontingent  bond  method,  interest  on 
a  debt  instrument  must  be  taken  into 
account  whether  or  not  the  amount  of 
any  payment  is  fixed  or  determinable  in 
the  taxable  year.  The  amount  of  interest 
that  is  taken  into  account  for  each 
accrual  period  is  determined  by 
constructing  a  projected  payment 
schedule  for  the  debt  instrument  and 
applying  rules  similar  to  those  for 
accruing  OID  gn  a  noncontingent  debt 
instrument.  The  projected  payment 
schedule  is  determined  as  of  the  issue 
date  and  is  based  on  forward  prices,  if 
readily  available,  or  on  the  projected 
pattern  of  expected  payments  and  a 
projected  yield.  If  the  actual  amount  of 
a  contingent  payment  is  not  equal  to  the 
projected  amount,  appropriate 
adjustments  are  made  to  reflect  the 
difference. 

(3)  Description  of  method.  The 
following  steps  describe  how  to 
compute  the  amount  of  income, 
deductions,  gain,  and  loss  under  the 
noncontingent  bond  method. 

(i)  Step  one:  Determine  a  projected 
payment  schedule.  Determine  die 
projected  payment  schedule  for  the  debt 
instrument  as  of  the  debt  instrument's 
issue  date  imder  the  rules  of  paragraph 
(b)(4)  of  this  section. 

(ii)  Step  two:  Determine  the  projected 
yield.  Based  on  the  issue  price  of  die 
debt  instnunent  and  the  projected 
payment  schedule,  determine  the 
projected  yield  of  the  debt  instnunent  in 
the  manner  described  in  §  1.1272- 
l(b)(l)(i). 

(iii)  Step  three:  Determine  the  daily 
portions  of  interest.  Determine  the  daily 
portions  of  interest  on  the  debt 
instrument  for  a  taxable  year  as  follows. 
The  amoimt  of  interest  that  accrues  in 
each  accrual  period  is  the  product  of  the 
projected  yield  of  the  debt  instnmient 
(properly  adjiisted  for  the  length  of  the 
accrual  period)  and  the  debt 
instrument's  adjusted  issue  price  at  the 
beginning  of  the  accrual  period.  See 
paragraph  (b)(7)(ii)  of  this  section  for 
rules  for  determining  the  adjusted  issue 
price  of  the  debt  instnmient.  The  daily 
portions  of  interest  are  determined  by 
allocating  to  each  day  in  the  accrual 
period  the  ratable  portion  of  the  interest 
that  accrues  in  the  accrual  period. 
Except  as  modified  by  paragraph 
(b)(3)(iv)  of  this  section,  the  daily 
portions  of  interest  are  indudible  in 
income  by  a  holder  for  each  day  in  the 
holder's  taxable  year  on  which  the 
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holder  held  tha  debt  instrument,  and  are 
deductible  by  t)ie  issuer  for  each  day 
during  the  issue's  taxable  year  on 
which  the  issuer  was  primarily  liable  on 
the  debt  instru^ient. 
•(iv)  Step  fout:  Adjust  the  amount  of 
income  or  dediictions  for  differences 
between  projec  ed  and  actual  contingent 
payments.  Mak  3  appropriate 
adjustments  to  iie  amount  of  income  or 
deductions  attributable  to  the  debt 
instrument  in  i  taxable  year  for  any 
difl^erences  bet  veen  projected  and 
actual  continge  at  payments.  See 
paragraph  (b)(4  of  this  section  to 
determine  the  Amount  of  an  adjustment 
and  the  treatment  of  the  adjustment. 

(4)  Method  c^  determining  projected 
payment  scheimle.  This  paragraph  (b)(4) 
provides  rules  for  determining  the 
projected  paynient  schedule  for  a  debt 
instrument.  Thfe  projected  payment 
schedule  includes  each  ncHKxmtingent 
payment  and  tMe  projected  amount  of 
each  contingei^  payment.  The  schedule 
is  determined  as  of  the  issue  date  and 
remains  fixed  throughout  the  term  of  the 
debt  instrumera  (except  undo*  special 
rules  that  appli  to  a  payment  that  is 
fixed  more  thai  6  months  beCcne  it  is 
due  under  parwraph  (b)(9)(ii)  of  this 
section).  Undevthe  rules  of  section 
6001,  taxpayer^  must  maintain  adequate 
contemporanedus  records  to  supp(»t  the 
projected  payn  ent  schedule. 

(i)  Quotable  <  contingent  payments — 
(A)  In  general.  |f  a  ri^t  to  a  contingent 
payment  is  substantially  similar  to  a 
property  right  lu  which  forward  price 
quotes  are  readily  available  (a  quotable 
contingent  payment),  the  projected 
amoimt  of  the  contingent  payment  is 
equal  to  the  foifvard  price  of  the 
property  right.  JThe  forward  price  of  a 
property  right  k  an  amoimt  one  party 
would  agree,  ai  of  the  issue  date,  to  pay 
an  unrelated  p<  rty  for  the  property  right 
on  the  settleme  nt  date  (e.g.,  theflate 
payments  imd^  the  property  right  are  to 
be  made).  For  purposes  of  paragraph 
(b)(4)  of  this  section,  a  property  right 
includes  a  right,  an  obligation,  or  a 
combination  oi  rights  or  obligations. 

(B)  Quotes  rt  adily  available.  For 
purposes  of  pai  agraph  (b)(4)(i)  of  this 
section,  quotes  are  readily  available  for 
a  property  righ  if,  at  any  time  during 
the  60-day  peri  xl  ending  30  days  after 
the  issue  date,  }ne  or  more  quotations 
for  a  price  on  tJ  le  property  right  are 
readily  availab  e  from  brokers,  traders, 
or  dealers. 

(C)  Substant  ally  similar.  A  right  to  a 
contingent  payment  is  substantially 
similar  to  a  prqperty  right  if.  under 
reasonably  exp  icted  market  conditions, 
the  value  and  t  ming  of  the  amount  to 
be  paid  or  rece  ved  pursuant  to  the 
property  right  whether  in  tfie  form  of  a 
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cash  payment  or  the  delivery  of 
property )  are  expected  to  be 
sutetantially  the  same  as  the  value  and 
timing  of  the  contingent  payment 

(D)  Special  rtile  fa-  contingent 
payments  substantiaUy  similar  to 
options.  A  right  to  a  contingent  payment 
that  is  substantially  similar  to  an  option 
or  combination  of  options,  and  that  is 
not  otherwise  a  quotable  contingent 
payment,  is  treated  as  a  quotable 
contingent  payment  if  spot  price 
quotations  for  the  option  or  options  are 
readily  available.  The  projected  amount 
of  the  contingent  payment  is  the  spot 
price  of  the  option  or  options  on  the 
issue  date  compounded  at  the 
applicable  Federal  rate  for  the  debt 
instrument  (within  the  meaning  of 

§  1.1274-4(b))  from  the  issue  date  to  the 
date  the  payment  is  due. 

(E)  Reasonable  determination  of 
projected  amounts.  The  projected 
amounts  of  quotable  contingent 
paymoits  may  be  determined  based  on 
either  the  bid,  ask,  or  midpoint  price 
quotes  of  the  substantiaUy  amilar 
property  rights,  provided  the 
determination  is  reasonable  and  is  made 
on  a  consistent  basis.  If  price  quotations 
vary  among  dlRerent  quotation  sources, 
any  reasonable  quotation  may  be  used. 
If  a  right  to  a  contingent  payment  is 
substimtially  similar  to  more  thmi  (»e 
combination  of  property  rights  for 
which  forward  price  quotes  are  readily 
available  (or  options  for  which  spot 
prices  are  readily  available),  any 
reasonable  combination  may  be  used. 

(ii)  Quotes  not  readily  available.  If  a 
debt  instrument  provides  lot  one  or 
more  contingent  payments  that  are  not 
described  in  paragraph  (b)(4)(i)  of  this 
section  (nonquotable  contingent 
payments),  the  projected  amount  of  each 
contingent  payment  on  the  debt 
instrument  is  determined  as  follows. 
First,  determine  the  projected  amount  of 
each  quotable  contingent  payment 
vinder  paragraph  (b)(4)(i)  of  this  section. 
Second,  determine  the  projected  yield  of 
the  debt  instnmient.  The  projected  yield 
is  a  reasonable  rate  fen-  the  dc^t 
instrument.  A  reasonable  rate  is  a  rate 
that,  as  of  the  issue  date,  reflects  general 
market  conditions,  the  credit  quality  of 
the  issuer,  and  the  terms  and  conditions 
of  the  debt  instnmient  (e.g.,  the 
existence  of  collateral  securing  the  debt 
instrument  or  the  uncertainty  inherent 
in  the  contingent  payments).  A 
reasonable  rate  is  never  less  than,  and 
may  substantially  exceed,  the  applicable 
Federal  rate  for  the  debt  instrument 
(within  the  meaning  of  §  1.1274— 4(b)). 
and  may  not  be  less  than  the  yield  on 
the  debt  instrument  based  on  the 
projected  payment  schedule  set  without 
regard  to  the  nonquotable  contingent 


payments  Third,  select  a  projected 
amount  for  each  nonquotable  contingent 
pavmenf  so  thar  the  projected  payment 
srhedulb  results  m  the  projected  yield 
and  reasonably  reflects  the-relative 
expected  values  of  the  nonquotable 
contmgent  payments 

{uiYDebtmstruments  similto'  to 
vanable  rate  debt  instruments. 
Notwithstanding  paragraphs  {b)(4)(i) 
.  and  (ii)  of  this  section,  the  projected 
payment  schedules  for  certain  debt 
instnimmits  similbr  to  variable  rate  debt 
mstruments  are  determined  as  follows: 

(A)  Single  quotable  contingent 
payment  at  maturity  If  a  debt 
instrument  would  qualify  as  a  variable 
rate  debt  mstniment  under  §1,12  75~€ 
except  that  it  provides  for  a  single 
quotable  contingent  payment  at 
matunty,  the  projected  payment 
schedule  IS- detennined  as  follows.  First, 
construct  the  equivalem- fixed  rate  debt 
mstniment  for  the  debt  instrument 
under  the  prmciples  of  §  l  l275-5(e}. 
disregarding  the  contingent  payment' at 
matunty  Second;  determine  the 
projected  amount  of  the  contingent 
payment  at  matiuity  in  accoidance  with 
paragraph  (b)(4)(i);of  this  section.  Thirf, 
set  the  projected! payment  schedule  by 
combmuig  the  paymem  schedule  for  the 
eqmvalent  fixed  rate  debt  instrument 
with  the  projected  amount  of  the 
contingent  payment 

(B)  r^ndpalnotfttllyguamnteed.  If 
a  debt  instrument  wauld' qualify  as  a 
vanable  rate  debt  instrument  tinder 
§  1 12751^  except  that  it  does  not  meet 
the  pnncipal  payment  requirement  of 
§  1 1275-a(a)(2);  the  projected  pavment 
srhedule  is  detennined  by  constrocting 
the  equivalent  fiKedtrate  debt 
mstniment  far  the  debt  instnunent 
under  the  pnnciples  of  §l.i275-5(e). 
(iv)  Issuer/holder  consistency  The 
projected  payment:  schAtHUe  used  by  the 
issuer  to  compute  interest  accruals  and 
adjustments  detennines  the  interest 
aLUaials  and  adjuatments  of  the  luilder 
The  issuer  must  jmndde  the  projected 
pa\  ment  achsduie  to  th»  holdeirin  a 
maimerGonsMtent  with  theissuar 
disrlosure  rales  of  §1  1275-2(e):  I£tfae 
issuer  does  not  cnsite  a  projected 
pav  ment  adwdule  for  a  debt  instnunent 
or  the  payment  schedule  set  by  the 
issuer  is  unreasonable,  the  holder  of  ifae 
debt  mstniment  must  set  the  projeoted 
paymoit  schedule  under  therulesro* 
paragraph  |bK*)'of  this  section.  A  holder 
that  set8its.owin.|n»iaetBd  jjayment 
srhedule  must,  ejqjlidtly  disclose  this 
fan  andiths  nnsoiiiwhy  the  holderset 
Its  own  schedule  (e.gt.  why  the 
projected  jm  vraonf  sehs^iie  prepared 
by  the  issum  is  unmasonaUe).  Unless 
o«nenwiae  pnascnllMd  bjb  the 
ComnusaianraBi,  thedlaeiosura  must  be 
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made  dn  a  statement  attached  to  the 
holder's  timely  filed  federal  income  tax 
return  for  the  taxable  year  that  includes 
the  acquisition  date  of  the  debt 
instrument 

(y)  Issuer's  determination  respected. 
The  issuer's  determinatian  of  the 
projected  payment  schedule  will  be 
respected  unless  the  schedule  is 
unreasonable.  A  projected  payment 
schedule  will  grajerally  be  considered 
unreasonable  if  the  schedule  is  set  with 
a  purpose  to  accelerate  or  defer  interest 
accruals  on  the  debt  instrument  In 
determiningwhether  a  projected 
payment  schedule  is  univasonable, 
consideration  will  be  given  to  whether 
the  intereston  the  debt  instrument 
determined  under  the  projected' 
payment  schedule  has  a  significant 
effect  on  the  issuer's  or  holder's  U.S.  tax 
liability. 

(vi)  Examples.  The  following 
examples  illustrate  the  provisions  of 
paragraph  (b)(4j  of  this  section,  hi  each 
example,  assume  that  the  debt 
instrument  described  is  a  debt 
instrument  for  federal  income  tax 
purposes.  No  inference  is  intended, 
however,  as  to  whether  the  debt 
instrument  constitutes  a  debt 
instnmient  for  federal  income  tax. 
purposes. 

Example  1  Cantiagent  payment 
substantially  similar  to  an  option— (l)  Facts 
On  January  1.1896.  W  corporatiBn  ismiM  for 
Si. 000,000  a  debt  instrument  tint  matuns  on 
December  31,  2000.  The  debt  instnunenLhas 
a  stated  principal  amount  of  51,000.000. 
payable  at  maturity.  The  debt  instnunent  also 
provides  fiar  a  payment  at  maturity  equal  to 
SlO;O00  times  the  incraese,  if  any,  in  the 
value  of  a  nationally  known  compoiite  index 
of  stocks  from  January  i.  19M,  to  the 
maturity  date. 

Iii)  Projected  payment  schedule  Undw 
paragraph  (b)(4j  of  this  section,  the  projected 
payment  schedule  for  the  debt  instrument 
consists  of  the  Xl  .000.000  payment  at 
mahuity  plus  the  projected  amount  trf  the 
contingent  psymeot  at  maturity  Tberi^tto 
the  contingent  payment  is  substantially 
similar  to  a  long  call  optionon  the  indexthat 
is  execdsafole  only  omDaeembcr  31,  ZQOO. 
Thus,  if  quota*  for  the  forwanl  price  of  the 
option  ai8  readily  available,  the  projected 
amount  of  the  contingmt  pajonentis  tlie 
forward  price  of  the  option.  If  quotes  for  the 
forward  price  are  not  readily  available  and 
quotes  fbrthe  spot  price  of  the  option  are 
readily  available,  the  projected  amount  of  the 
contingent  payment  is  the  option "s^wf  price 
on  the  issue  date  compounded  at  the 
applicable  Federal  rata  for  tlie  debt 
instrument  fromtfae  issue  dale  to  the 
iBaturity  date 

Example  2  OuAingmtt  paymmu, 
substantially  similar  to  a  fontrardamtiaah- 
(i;  Forts  On  January  1. 1996.  X  CQi|Kiiation 
issues  for  »1.000;000  a  debt  instrument  that 
matureson  December  31.  2005  Tbedbbr 
HMtrument  provides  fbraQnuai'payments  of 


interest  at  the  rate  of  6  percent  and  for  a 
payment  at  maturity  equal  to  Si  .Qoo.ooo 
plus  the  excess,  if  any,  of  the  price  of  1  oon 
units  of  a  commodity  on  the  maturity  date 
over  $350,000.  or  less  the  excess,  if  ijv  of 
$350,000  over  the  price  of  1.000  units  of  the 
conimodity  on  the  maturity  dfite. 

(ii)  Projected  payment  schedule  Under 
paragraph  (b)(4)  of  this  section,  the  projected 
payment  schedule  for  the  debt  instniment 
consists  often  annual  payments  of  $80,000 
and  a  projected  amount  for  the  contingent 
payment  at  maturity.  The  right  to  the 
contingent  payment  is  substantially  similar 
to  a  right  to  a  payment  of  $1,000,000 
combined  with  a  forward  contract  for  the 
purchase  of  1,000  units  of  the  commodity  for 
$350,000  on  December  31.  2005.  A<S8ume 
forward  price  quotes  to  purchase  the 
commodity  on  Decwnber  3i .  2005.  are 
readily  available  on  the  issue  date. 

(A)  Assume  that  on  the  issue  date  the 
forward  price  to  purchase  1.000  units  of  the 
commodity  on  December  31,  2009.  is 
$350,000.  The  projected  amount  of  the 
contingent  payment  isSl.0OO<0O0.  consisrtmi 
of  the  $1 .000,000  base  amount  and  no 
additional  amount  to  be  received^or  paid 
under  the  forward  contpact  Although  the 
^ount  to  be  received  or  paid  under  the 
forward  contract  is  projected  to  be  zero,  the 
contingency  is  not  incidental  (within  the 
meaning  of  paragraph  (a)(5)  of  this  section) 
because  the  potential  amount  to  be  received 
or  paid  baaed  on  the  forw»d  contract  is  not 
msignificnit  relative  to  the  total  expected 
payments  on  the  debt  instniment  under  any 
reasonably  expected  market  conditions. 

(B)  Assume,  alternatively,  that  on  the  issue 
date  the  forward  price  to  purchase  l.ooe 
units  of  the  commodity  on  December  3t 
2005.  is  $370,000.  The  projected  aroountof- 
the  contingent  payment  is  $1,020,000 
consisting  of  the  $1,000,000  base  amount 
plus  the  excess  $20,000  of  the  forwvid  price 
fA  the  commodity  over  the  purcfaaae  price  of 
the  commodity  under  die  forward  contiect. 

(C)  Assume,  alternatively,  that  on  the  issue 
date  the  forward  price  to  purchase  1.000 
units  of  the  commodity  on  December  31 
2005,  is  $330,000.  The  projected  amount  of 
the  contingent  payment  is  $980,000. 
consisting  of  the  Sl.OOe.OOO  base  amount, 
minus  the  excess  $20,000  of  the  purchase 
price  of  the  commodity  under  the  forward 

contract  over  the  forward  price  of  the ' 
commodity. 

Examples.  Contingent  payment 
substantially  similar  to  a  combination  of 
rights— (i)  Poets.  Assume  the  same  facts  as  in 
^ainp/e  2of  this  paragreph  (b)(4Hvi),  except 
that  die  debt  instrument  also  provides  for  a 
cap  and  a  flooron  thecontingentpeyment  af 
maturity,  so  that  the  paymentmay  not  exceed 
$1,300,000  and  may  not  be  less  tlian 
$700,000. 

(ii)  Projected  payment  schedule  Under 
paragraph  (b)(4)  of  this  sKtion.  the  projected' 
payment  schedule  for  the  debt  instniment 
consists  of  ten  annual  payments  of  $60,000 
and  a  projected  amount  for  the  contingent 
payment  at  maturity.  The  right  to  the 
contingent  paymert  is  substanHally  similar 
to  a  righrto  a  payment  of  $1,000,000 
combined  with  a  forward  contract  for  the 
purchase  of  1,000  units  ofthe  commodity  fot 
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S350,000  on  December  31.  2005.  and  two 
options  on  1.000  units  of  the  commodity  that 
are  exercisable  only  on  December  31,  2005: 
one  a  long  put  option  with  an  exercise  price 
of  SSO.OOO.  and  the  other  a  short  call  option 
with  an  exercise  price  of  S650.000.  The 
projected  amount  of  the  contingent  payment 
is  determined  by  combining  the  forward 
prices  of  these  property  rights. 

Example  4.  Nonquotable  contingent 
payments— {\)  Facts.  On  January  1, 1996.  Y 
issues  for  Si. 000.000  a  debt  instrument  that 
matures  on  December  31. 1999.  The  debt 
instrument  has  a  stated  principal  amount  of 
SI  .000.000.  payable  at  maturity,  and  provides 
for  pa>-ments  on  December  31  of  each  year  of 
S20.000  plus  5  percent  of  Y's  gross  receipts, 
if  any,  for  the  year.  Assume  that  a  reasonable 
rate  for  the  debt  instrument  (within  the 
meaning  of  paragraph  (b)(4)(ii)  of  this 
section)  is  7.5  percent,  compounded 
annually 

(ii)  Projected  yield.  The  debt  instrument 
provides  for  nonquotable  contingent 
payments.  Under  paragraph  (b)(4)(ii)  of  this 
section,  the  projected  yield  is  7.5  percent, 
compounded  annually. 

Ciii)  Projected  payment  schedule.  Assume 
that  Y  anticipates  that  it  will  have  no  gross 
receipts  in  1996.  but  that  it  will  have  gross 
receipts  in  later  years,  and  those  gross 
receipts  will  grow  each  year  for  the  next 
three  years.  Based  on  its  business  projections, 
Y  believes  that  it  is  not  unreasonable  to 
expect  that  its  gross  receipts  in  1996  and 
each  year  thereafter  will  grow  by  between  6 
percent  and  13  percent  over  the  prior  year 
Thus,  Y  must  take  these  expectations  into 
account  in  establishing  a  projected  payment 
schedule  for  the  debt  instrument  that  results 
in  a  yield  of7.S  percent,  compounded 
annually.  Accordingly.  Y  could  reasonably 
set  the  following  projected  payment  schedule 
for  the  debt  instrument: 


Date 

Noncontingent 
paynnent 

Ck)ntingent 
payment 

12/31/1996 

12/31/1997 

12/31/1998 

12AJ1/1999  

S20.000 

20.000 

20.000 

1,020,000 

$0 
70,000 
75,600 
83,850 

Example  5.  Debt  instrument  that  provides 
for  a  variable  rate  of  interest  and  a  single 
quotable  contingent  payment  at  maturity— {'i) 
Fads.  On  fanuary  1. 1996,  W  corporation 
issues  for  Si  .000,000  a  debt  instrument  that 
matures  on  December  31.  2000.  The  debt 
instrument  has  a  stated  principal  amount  of 
SI  .000.000,  payable  at  maturity.  The  debt 
instrument  also  provides  for  semiannual 
payments  of  interest  and  a  payment  at 
maturity  equal  to  S5.000  times  the  increase, 
if  any.  in  the  value  of  a  nationally  known 
composite  index  of  stocks  from  January  1 . 
1996.  to  the  maturity  date.  The  rate  of 
interest  on  the  debt  instrument  is  the  value 
of  6-month  LIBOR  on  the  payment  date.  On 
the  issue  date,  the  value  of  6-month  LIBOR 
is  4  percent,  compounded  semiannually. 
Assume  that  the  payment  at  maturity  based 
on  the  index  is  a  quotable  contingent 
payment. 

(ii)  Projected  payment  schedule.  Because 
the  debt  instrument  would  qualify  as  a 


variable  rate  deql  instrument  under  §  1.1275- 
5  except  that  it  grovides  for  a  single  quotable 
contingent  payi^ent  at  maturity,  paragraph 
(b)(4)(iii)  of  thisisection  applies  to  the  debt 
instrument.  Under  paragraph  (b)(4)(iii)(A)  of 
this  section,  theprojected  pa>'ment  schedule 
is  determined  bj  first  constructing  the 
equivalent  fixefjrate  debt  instrument  for  the 
debt  instrument^  Under  §  1.1275-5(e),  the 
equivalent  fixec^rate  debt  instrument  is  a  5- 
year  debt  instrument  that  provides  for 
semiannual  pa>'inents  of  interest  at  4  percent, 
compounded  semiannually.  Next,  the 
projected  amou$t  of  the  contingent  payment 
is  determined  id  accordance  with  paragraph 
(b)(4)(i)  of  this  afection.  The  right  to  the 
contingent  payment  based  on  the  stock  index 
is  substantially  f  imilar  to  a  long  call  option 
on  the  index  thA  is  exercisable  only  on 
December  31.  2(  00.  Thus,  the  projected 
amount  of  the  c  intingent  parent  is  the 
forward  price  ol  the  option,  assuming  quotes 
for  the  forward  )rice  of  the  option  are  readily 
available.  Final  y,  the  projected  payment 
schedule  is  detc  rmined,  consisting  of  10 
semiannual  pay  nents  of  interest  at  4  percent 
and  a  payment  1 1  maturity  equal  to 
SI, 000.000  plus  the  forward  price  of  the 
option  on  the  in  dex. 

(5)  Qualifier  1  stated  interest.  No 
amounts  pays  Ae  on  a  debt  instrument 
to  which  para  ;raph  (b)  of  this  section 
applies  consti  ute  qualified  stated 
interest  withii  i  the  meaning  of  §  1.1273- 
1(c). 

(6)  Adjustniftnts  under  the 
noncontir}gent  bond  method.  This 
paragraph*  (b)^]  provides  rules  for  the 
treatment  of  pjositive  and  negative 
adjustments  laider  the  noncontingent 
bond  methodJ 

(i)  Determination  of  positive  and 
negative  adju$tments.  If  the  amount  of 
a  contingent  payment  is  more  than  the 
projected  amount  of  the  contingent 
payment,  the  pifference  is  a  positive 
adjustment  oil  the  date  of  the  payment. 
If  the  amount  jof  a  contingent  payment 
is  less  than  th  e  projected  amount  of  the 
contingent  pa  ^'ment,  the  difference  is  a 
negative  adju  itment  on  the  date  of  the 
projected  pay  nent. 

(ii)  Treatmi  nt  of  net  positive 
adjustment.  1  he  amoimt,  if  any,  by 
which  total  p  >sitive  adjustments  on  a 
debt  instrumi  nt  in  a  taxable  year  exceed 
the  total  negative  adjustments  on  the 
debt  instrument  in  the  taxable  year  is  a 
net  positive  adjustment.  A  net  positive 
adjustment  isjtreated  as  additional 
interest  for  tfaje  taxable  year. 

(iii)  Treatr^nt  of  net  negative 
adjustment.  The  amoimt,  if  any.  by 
which  total  negative  adjustments  on  a 
debt  instnmv  nt  in  a  taxable  year  exceed 
the  total  post  ive  adjustments  on  the 
debt  instrumi  nt  in  the  taxable  year  is  a 
net  negative  tdjustment.  A  taxpayer's 
net  negative  tdjustment  on  a  debt 
instniment  f(  r  a  taxable  year  is  treated 
as  follows: 
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(A)  Reduction  of  interest  accruals.  A 
net  negative  adjustment  first  reduces 
interest  for  the  taxable  year  that  the 
taxpayer  would  otherwise  account  for 
on  the  debt  instrimient  under  paragraph 
(b)(3)(iii)  of  this  section. 

(B)  Ordinary  income  or  loss.  If  the  net 
negative  adjustment  exceeds  the  interest 
for  the  taxable  year  that  the  taxpayer 
would  otherwise  account  for  on  the  debt 
instrument  under  paragraph  (b)(3)(iii)  of 
this  section,  the  excess  is  treated  as 
ordinary  loss  by  a  holder  and  ordinary 
income  by  an  issuer.  However,  the 
amount  treated  as  ordinar>'  loss  by  a 
holder  is  limited  to  the  amount  by 
which  the  holder's  total  interest 
inclusions  on  the  debt  instnunent 
exceed  the  total  amount  of  the  holder's 
net  negative  adjustments  treated  as 
ordinary  loss  on  the  debt  instrument  in 
prior  taxable  years.  The  amount  treated 
as  ordinary  income  by  an  issuer  is 
limited  to  the  amount  by  which  the 
issuer's  total  interest  deductions  on  the 
debt  instrument  exceed  the  total  amoimt 
of  the  issuer's  net  negative  adjustments 
treated  as  ordinary  income  on  the  debt 
instrument  in  prior  taxable  years. 

(C)  Carryforward.  If  the  net  negative 
adjustment  exceeds  the  sum  of  the 
amounts  treated  by  the  taxpayer  as  a 
reduction  of  interest  and  as  ordinary 
income  or  loss  (as  the  case  may  be)  on 
the  debt  instnunent  for  the  taxable  year, 
the  excess  is  a  negative  adjustment 
carryforward  for  the  taxable  year. 

(1)  In  general.  Except  as  provided  in 
paragraph  (b)(6)(iii)(C)(2)  of  this  section, 
a  negative  adjustment  carryforward  on  a 
debt  instrument  for  a  taxable  year  is 
treated  as  a  negative  adjustment  on  the 
debt  instrument  on  the  first  day  of  the 
succeeding  taxable  year. 

(2)  In  year  of  sale,  exchange,  or 
retirement.  Any  negative  adjustment 
carryforward  on  a  debt  instrument  for  a 
taxable  year  in  which  the  debt 
instrument  is  sold,  exchanged,  or  retired 
reduces  the  amount  reaUzed  by  the 
holder  on  the  sale,  exchange,  or 
retirement.  Any  negative  adjustment 
carryforward  for  a  taxable  year  in  which 
the  debt  instnunent  is  retired  is  taken 
into  account  by  the  issuer  as  income 
from  the  discharge  of  indebtedness 
under  section  61(a)(12). 

(iv)  Cross  references.  If  a  holder  has 
a  basis  in  a  debt  instnunent  that  is 
different  than  the  debt  instrument's 
adjusted  issue  price,  the  holder  may 
have  additional  positive  or  negative 
adjustments  under  paragraph  (b)(9)(i)  of 
this  section.  If  the  amoimt  of  a 
contingent  payment  is  fixed  more,  than 
6  months  before  the  date  it  is  due,  the 
amount  and  timing  of  the  adjustment 
are  determiaed  under  paragraph 
(b)(9)(ii)  of  this  section.  If  all  the 


remauufigcontingeBi  payments  on  a 
debt  mstnuBent  become  fijwd 
substantiall^'ooutranporaiwoiwly^  tiie 
timing  of  ths-adiustDieiit' is  datermihed: 
underjMBBgraph  (b)(9)(w)i<»fthifr  section. 
{v)  Examples.  Tbe  foUbwing  examples 
illustrate  the  provisicHM  of  paragraph 
(b)(6)-of  this  section^  In  each  example, 
assume  that  the  debt  instrument 
descnbed  is  a  debt'  iostnuoent  for 
federal:  mcome- tax.  purposes,  ^k> 
mfersnce  is  intended,  however,  as  to 
whatherthe'  diabt  instnunent  constitutes 
a- debt  instnunent  fbr  federal  income  tax 
purposes. 

EmmpldrJ  Netnag/tUva adjustment— {ii 
Facta  OnJtiae  13^.  1986:  Z.  a-calandar  yen- 
taxpaver,  purrbaces-a  «tebl  instrument  at 
original  laaua  Tw  $1 .044  Asaume  that  the 
debt  instrument  is  subject  to  paragraph  (b)  of 
this  section  The  piajsotad  payment  schedule 
provides  for  pmjectad  pa>«nents  of  $100  on 
December  31. 1996,  and  Si.  100  on  December 
31  1997  Based  on  the  projected  payment 
sf  hedule.  Z's  total  daily  portions  of  interest 
would  be  $56  for  1996  aadSlOO  for  1997 

(ii)  AdjustmenLin  1996  Assume  that  the 
payment  actually  made  on  December  31, 
1996.  IS  $25,  rattier  than  the  projected  $100 
Under  paragraph  (b)(6){i)  of  this  section,  Z 
has  a  negative  adjustment  of  $75k0n 
Dev  ember  31,  1996,  attributable  to  the 
difTarenca  between  the  amount  of  the  actual 
pavment  and  the  amount  of  the  projected' 
payment  Because  Z  has  no  positive 
adiustmentsfor  1996,  Z  has  a  net  negative 
adjustment  of  $75  on  the  debt  instrument  for 
1996  This  net  negative  adjustment  reduces 
to  zero  the  $56  total  daily  portions  ofintetest 
Z  would  otherwise  include  in  income  in 
1996  Accordingly.  Z  has.no  interest  income 
on  the  debt  instrument  for  1996  Because  Z 
has  no  interest  inclusions  on  the  debt 
instrument  for  prior  taxable  years,  the 
remaining  SIS  of  the  net  negative  adjustment 
IS  a  negative  adjustment  cairyiarward  for 

1996  that  results  in  a  negative  adjustment  of 
$19  on  January  1, 1997 

(i  i)  Adjustments  in  1997  Assume  that  the 
payment  actuallj<  made  on  December  31, 

1997  IS  Si,  150,  rather  than  the  projected 
SI. 100  Under  paragraph  (b)(B)(i}  of  this 
section.  Z  has  a  positive  adjustment  of  $50 
on  December  31. 1997;  attributable  to  the 
difference  between  the  amount  of  the  actual 
pavment  and  the  amount  of  the  projected 

.  payment  Because  Z  also  has  a  negative 
adjustment  of  S19  on  January  1, 1997.  Z  has 
a  net  positive  adjustment  of  $31  on  the  debt 
instniment  for  1997  (the  excess  of  the  S30 
positive  adjustment  over  the.$i9  negative 
adjustaient).  Therefore.  Z  has  $131  of  interest 
mrome  on  the  debt  instrument  for  1997  (the 
net  positive  adjustment  plus  the  $100  total 
daily  portions  of  interest  that  are  taken  into 
ac  count  bv  Z  m  that  yearl. 

Example  2  Net  negative  adjustment  at 
maturity— {i)  Facts.  Assume  the  same  fiacts  as 
m  Example  J  of  this  paragraph  (b)(6)(v), 
except  that  the  payment  actually  made  on 
December  31. 1997,  is  $1,010.  rather  than  the 
projected  $1,100 

lu)  Adjustments  m  1997  Under  paragraph 
(b)(6){i)  ofthis  section,  Z  has  a  negatiiw 
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adjustment  of  $90  on  December  31. 1997. 
attributable  to  the  difference  between  the 
amount  of  tfaeactual  payment' and  the 
amount  of  the  projected  payment:  In 
addition,  Z  has  a  negative  adjustment  of  S19 
on  January  t,  1997  Because  ZJias  no  positive 
adjustments  in  1997,  Z  has  a  net  amative 
adjustment  of  $109  for  1997  This  net 
negative  adjustment  reduces  lo  zero  the  $100 
total  daily  portions  of  interest  Z  would 
othen\'ise  include  in  income  fot  1997 
Therefore,  Z'has  no  interest  income  on  the 
debt  instrument  for  1997  Because  Z  has  no 
interest  inclusions  on  the  debt  instrument  fbr 
prior  taxable  years,  the  remaining  $9  of  the 
net  negative  adjustment  constitutes  a 
negative  adjustment  carryforwani  fbr  1997 
that  reduces  the  amount  realized  by  Z  on 
retirement  of  tha^debt  instnimentx 

(7)  Adjusted  issue  price,  adfusted 
basis,  and  retirement— {i)  In  geneml. 
Paragraph  (b)(7)  ofthis  section  provides 
rules  under  the  noncontingent  bond 
method  to  determine  the  adjusted  issue 
price  of  a  debt  instrument,  the  holder's 
basis  in  a  debt  instnunent,  and'the 
amount  of  any  contingent  pavment 
made  on  a  scheduled  retirenrent. 
Paragraph  (b)(7) ofthis sectionalso 
provides  rules  for  an  unscbeduied 
retirement.  In  general,  because  any 
difference  between  the  actual  amount  of 
a  contingent  payment  and  the  projected 
amount  of  the  payment  is  tBk«]  into 
account  as  an  adjustment  to  income  or 
deduction,  the  projected  payments  are 
treated  as  the  actual  payments  for 
purposes  of  making  adjustments  to  issue 
price  and  basis  and  determining  the 
amount  of  any  contingent  payment 
made  on  a  scheduled  retirement.  Except 
as  provided  in  paragraph  (b)(7)(iv}  of 
this  section,  positive  and  neg^ve 
adjustments  are  not  taken  into  accoimt 
for  purposes  of  paragraph  (b)(7)  of  this 
section. 

(ii)  Definition  of  adjusted  issue  price. 
The  adjusted  issue  price  of  a  debt 
instrument  is  equal  to  the  debt 
instrument's  issue  price,  increased  by 
the  interest  previously  accrued  on  the 
debt  instrument  under  paragraph 
(b)(3)(iii)  of  this  section  (determined 
without  regard  to  any  adjustments  taken 
into  account  under  paragraph  fb)(3)(iv) 
ofthis  section),  and  decreased  by  the 
amount  of  any  noncontingent  payment 
and  the  projet:ted  amount  of  any 
contingent  payment  previously  made  on 
the  debt  instrument  See  paragraph 
(b)(9)(ii)  ofthis  section  for  special,  rules 
that  apply  when  a  contingent  payment 
is  fixed  more  than  6  months  b^om  it  is 
due. 

(iii)  Adfustments  to  basis:  A  holder's 
basis  in  a  debt  instrument  is  increased 
by  the  interest  previously  accrued  by 
the  holder  on  the  debt  instrument  under 
paragraph  (b)(3)(iii)  ofthis  section 
(determined  without  regani  to  aoy 


adjustments  takes  into  aecoual  under 
paragraph  (b)(3)(iv)  of  this  sactioni  and 
decreased  by  the  amount  of  any 
noncontingent  payment  and  the 
projected  amoimt  of  any  contingent 
payment  previously  made  on  the  debt 
instrument  to  the  holder.  See 
paragraphs  (b)(9)(i)  and  (ii)  ofthis 
section  for  special  rules  that  apply  when 
basis  is  different  than  adjusted  issue 
price  or  a  contingent  paymoot  is  fixed' 
more  than  6  months  before  iris  due. 

(iv)  Amount  realized  on  a  scheduled 
retirement.  For  purposes  of  determining 
the  amount  realized  by  a  holder  and  the 
repurchase  price  paid  by  the  issuer  on- 
the  scheduled  retirement  of  a  debt 
instrument,  a  holder  is  treated  as 
receiving,  and  the  irauer  is  treated  as 
paying,  the  projected  amoimt  of  any 
contingent  payment  due  at  maturity 
The  amount  realized,  on  a  scheduled 
retirement  of  a  debt  instnunentiaod  the 
issuer's  repurchase  price  on  the 
retirement,  howeven,  may  be  reduced 
under  paragraph  (b){6)(iiiMC)(2)  ofthis 
section  (re^rding  the  treatment  of 
negative  adjustment  carryfbrwardls 
determined  in  the  taxable  year  of  the 
retirement), 

(v)  Unscheduled  retirements.  An 
unscheduled  retirement  of  a  debt 
instrument  (or  the  receipt  of  a  pro-rata 
prepayment  that  is  treated  as  a 
retirement  of  a  portion  of  a  debt 
instrument  under  §  1.1275-2(0)  is 
treated  as  a  sale  or  exchange  of  the  debt 
instrument  (or  a  pro  rata  portion  of  the 
debt  instrument)  by  the  holder  to  the 
issuer  for  the  amount  paid  by  the  issuer 
to  the  holder. 

(vi)  Examples.  The  following 
examples  illustrate  the  provisions  of 
paragraph  (b)(7)  ofthis  section.  In  each 
example,  assume  that  the  debt 
instrument  described  is  a  debt 
instrument  for  federal  income  tax 
purposes.  No  inference  is  intended, 
howevw,  as  to  whether  the  debt 
instrument  constitutes  a  debt 
instrument  for  federal  income  ta» 
purposes. 

Example  1.  Ad fueted! issue  price,  adjusted 
basis,  and  retirement — (i)  Fact».  Assume  the 
same  facts  as  in  Example  l  of  paragnph. 
(b)(6)(v)  of  this  section. 

(ii)  Adjustment  to  issue  price  and  bous. 
Based  on  the  projected  payment  schedule, 
Z"s  total  daily  portions  of  interest  on  the  dbbt 
instrument  would  be  $56  for  1996.  Therefore 
the  adjusted  issue  price  of  the  debt 
instniment  and  Z's  adjusted  basis  in  the  debt 
instrument  are  increased  by  this  amount 
($56).  despite  the  bet  that,  under  paragraph 
(b}(6)(iii)  of  this  section,  Z  has  a  net  negative 
adjustment  for  1996  of  $75  that  reduces  to 
zero  the  $56  total  daily  ponions  of  interest 
otherwise  accounted  for  by  Z  in  that  yaar  In 
addition,  the  adjusted  issue  piice  of  the  debt 
instrument  and  Z's  adjusted  basis  in  the  delM 
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instnunent  are  decreased  on  December  31, 

1996,  by  die  profectad  amount  of  the 
payment  cm  tW  data  ($100).  Thus,  on 

.  January  1. 1997,  Z's  adjusted  basis  in  the  debt 
instrument  and  the  adjusted  issue  price  of 
the  debt  instrument  are  Si  ,000. 

(iii)  i?etuwnenL  Based  on  the  projected 
payment  schedule,  Z's  adjusted  basis  in  the 
debt  instrument  immediately  before  the 
payment  at  maturity  is  $1,100.  Even  though 
Z  receives  $1,150  at  maturity,  for  purposes  of 
determining  the  amount  realized  by  Z  on 
retirement  of  the  debt  instrument,  Z  is  treated 
as  receiving  the  projected  amount  of  the 
contingent  payment  on  December  31, 1997 
Therefore,  Z  is  treated  as  receiving  Si. 100  on 
DecemlwrSl,  1997  Because  Z's  adjusted 
basis  in  the  debt  instrxmient  immediately 
before  its  retirement  is  Si, 100,  Z  recognizes 
no  gain  or  loss  on  the  retirement.  Z,  however, 
does  include  $131  as  interest  income  on  the 
^ebt  instrument  in  1997  See  Example  1  of 
paragraph  (b)(6)(v)  of  this  section. 

Example  2.  Negative  adjustment 
carryfonvard  for  year  of  sale — (i)  Facts. 
Assume  the  same  facts  as  in  Example  1  of 
paragraph  (b)(6)(v)  of  this  section,  except  that 
Z  sells  Uie  debt  instrument  on  January  1, 

1997.  for  SI. 075. 

(ii)  Gain  on  sale.  On  the  date  the  debt 
instrument  is  sold,  Z's  adjusted  basis  in  the 
debt  instrument  is  SI  ,000.  Because  Z  has  a 
negative  adjustment  on  the  debt  instrument 
on  January  1. 1997,  of  SI  9  under  paragraph 
(b)(6)(tii)(C)(l)  of  this  section,  and  has-no 
positive  adjustments  on  the  debt  instrument 
in  1997,  Z  has  a  net  negative  adjustment  for 
1997  of  $19.  Because  Z  has  included  no 
interest  on  the  debt  instrument  in  income  in 
1997  or  previous  years,  the  entire  $19  net 
negative  adjustment  constitutes  a  negative 
adjustment  carryforward  for  the  taxable  year 
of  the  sale.  Under  paragraph  (b)(6)(iii)(C)(2) 
of  this  section,  the  $19  negative  adjustment 
carryforward  reduces  the  amount  realized  by 
Z  on  the  sale  of  the  debt  instrument  &t>m 
$1,075  to  $1,056.  Thus,  Z  has  a  gain  on  the 
sale  of  $56. 

Example  3.  Negative  adjustment 
carryforward  for  year  of  retirement — (i)  Facts. 
Assume  the  same  facts  as  in  Example  1  of 
paragraph  (b)(6)(v)  of  this  section,  except  that 
the  payment  actually  made  on  Decen)^r  31, 
1997.  is  $1,010.  rather  than  the  projected 
$1,100.  Thus,  Z  will  have  a  S9  negative 
adjustment  carryforward  for  1997,  the  year  of 
retirement.  See  Example  2  of  fwragraph 
(b)(6)(v)  of  this  section. 

(ii)  Loss  on  retirement.  Immediately  before 
the  payment  at  maturity,  Z's  adjusted  basis 
in  the  debt  instrument  is  $1,100.  Under 
paragraph  (b)(7)(iv)  of  this  section,  Z  is 
treated  as  receiving  the  projected  amount  of 
the  contingent  payment,  or  $1,100,  as  the 
payment  at  maturity  Under  paragraph 
(b)(6)(iii)(C)(2)  of  this  section,  however,  this 
amount  is  reduced  by  any  negative 
adjustment  carryforward  determined  for  the 
taxable  year  of  retirement  to  calculate  the 
amount  Z  realizes  on  retirement  of  the  debt 
instrimient.  Thus,  Z  has  a  loss  of  $9  on  the 
retirement  of  the  debt  instrument,  equal  to 
the  amount  by  which  Z's  adjusted  basis  in 
the  debt  instrument  ($1,100)  exceeds  the 
amount  Z  realizes  on  the  retirement  of  the 
debt  instrument  (SI. 100 minus  the  $9 
negative  adjustment  carryforward). 
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(8)  Character  I  >n  sale,  exchange,  or 
retirement — (i)  C  ain.  Any  gain 
recognized  by  a  holder  on  the  sale. 


exchange,  or  rei 
instnunent  is  ini 
(ii)  Loss.  Any 
holder  on  the 
retirement  of  thi 


sment  of  a  debt 
srest  income. 

recognized  by  a 
i,  exchange,  or 
i  debt  instnmient  is 
ordinary  loss  to  ihe  extent  that  the 
holder's  total  inlferest  inclusions  on  the 
debt  instnunent  exceed  the  total  net 
negative  adjustments  on  the  debt 
instrument  the  holder  took  into  account 
as  ordinary  loss.  Any  additional  loss  is 
treated  as  loss  frpm  the  sale,  exchange, 
or  retirement  of  the  debt  instnunent. 

(iii)  Special  ni/e  if  there  are  no 
remaining  contingent  payments  on  the 
debt  instrument:  Notwithstanding 
paragraphs  (b](8|(i)  and  (ii)  of  this 
section,  if,  at  tha  time  of  the  sale, 
exchange,  or  retirement  of  the  debt 
instrument,  thei^  are  no  remaining 
contingent  payments  due  on  the  debt 
instnunent,  tuiy  gain  or  loss  recognized 
by  the  holder  onthe  debt  instnunent  is 
gain  or  loss  &oni  the  sale,  exchange,  or 
retirement  of  tha  debt  instrument. 

(iv)  Fixed  but  deferred  payments.  For 
purposes  of  paragraph  (b)(8)  of  this 
section,  a  contiiKent  payment  that  is 
fixed  within  the  6-month  period  ending 
on  the  due  date  i  )f  the  payment  is 
treated  as  a  cont  ngent  payment  even 
after  the  paymei  t  is  fixed.  See 
paragraph  (b)(g)l  ii)  of  this  section,  imder 
which  a  contingent  payment  that  is 
fixed  more  than  6  months  before  it  is 
due  is  not  treated  as  a  contingent 
payment  after  it  is  fixed. 

(v)  Examples.  iThe  following  examples 
illustrate  the  provisions  of  paragraph 
(b)(8)  of  this  section.  In  each  example, 
assume  that  the  ^ebt  instnunent 
described  is  a  ddbt  instrument  for 
federal  income  t  ix  piuposes.  No 
inference  is  inte  ided,  howeter,  as  to 
whether  the  deb ;  instrument  constitutes 
a  debt  instrumei  it  for  federal  income  tax 
purposes. 

Example  1  Gait  on  sale — (i)  Facts.  On 
January  1, 1997.  0  a  calendar  year  taxpayer, 
sells  a  debt  instrui  fient  that  is  subject  to 
paragraph  (b)  of  tl:  is  section  for  $1,350.  On 
that  date.  D  has  ai  adjusted  basis  in  the  debt 
instnunent  of  $1,2  DO.  In  addition,  D  has  a 
negative  adjustme  it  carryforward  of  $50  for 
1996  that  results  i|i  a  negative  adjustment  of 
$50  on  January  1. 1997,  under  paragraph 
(b)(6)(iii)(C)(l)  of  Itiis  section.  D  has  no 
positive  adjustments  on  the  debt  instrument 
on  January  1, 1991 

(ii)  Character  oAgain.  Under  paragraph 
(b)(6)  of  this  section,  the  $50  negative 
adjustment  on  January  1, 1997,  results  in  a 
negative  adjustment  carryforward  for  1997, 
the  taxable  year  of  the  sale  of  the  debt 
insU^ment.  Undei  paragraph  (b)(6)(iii)(C)(2) 
of  this  section,  tha  negative  adjustment 
carryforward  rediies  the  amount  realized  by 
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D  on  the  sale  of  the  debt  instrument  from 
$1,350  to  $1,3(X).  As  a  result,  D  realizes  a 
$100  gain  on  the  sale  of  the  debt  instrument, 
equal  to  the  $1,300  amount  realized  minus 
D's  $1,200  adjusted  basis  in  the  debt 
instrument.  Under  paragraph  (b)(8)(i)  of  this 
section,  the  gain  is  interest  income  to  D. 

Example  2.  Ordinary  loss  on  sale — (i) 
Facts.  On  January  1, 1996,  E,  a  calendar  year 
taxpayer,  purchases  a  debt  instrument  at 
original  issue  for  $1,000.  The  debt  instrument 
is  a  capital  asset  in  the  hands  of  E.  The  debt 
instrument  provides  for  a  payment  of  $1,000 
at  maturity  on  December  31,  2001,  and  for 
quotable  contingent  payments  on  December 
31, 1997, 1999,  and  2001  The  projected 
payment  schedule  provides  for  projected 
payments  of  $275  on  December  31, 1997, 
$200  on  December  31, 1999,  and  $1,127  on 
December  31,  2001.  Thus,  the  projected  yield 
on  the  debt  instrument  is  10  percent, 
compounded  annually  Based  on  the 
projected  payment  schedule,  the  total  daily 
portions  of  interest  would  be  $100  for  1996. 
$110  for  1997,  and  $93.50  for  1998. 

(ii)  Adjustment  for  1997  A^ume  that  the 
payment  actually  made  on  December  31, 
1997,  is  $150,  rather  than  the  projected  $275. 
Under  paragraph  (b)(6)(i)  of  this  section,  E 
has  a  negative  adjustment  of  $125  on 
December  31, 1997.  Because  E  has  no 
positive  adjustments  for  1997,  E  has  a  net 
negative  adjustment  of  $125  on  the  debt 
instrument  for  1997  This  net  negative 
adjustment  reduces  to  zero  the  $110  total 
daily  portions  of  interest  E  would  otherwise 
include  in  income  in  1997  Accordingly,  E 
has  no  interest  income  on  the  debt 
instrument  for  1997  Because  E  had  $100  of 
interest  inclusions  for  1996,  the  remaining 
$15  of  the  net  negative  adjustment  is  an 
ordinary  loss  to  E  for  1997 

(iii)  Determination  of  amount  and. 
character  of  loss  on  sale  Assume  that  E  sells 
the  debt  instrument  for  $950  on  December 
31. 1998.  On  that  date.  E  has  an  adjusted 
basis  in  the  debt  instrument  of  $1,028.50 
($1,000  original  basis,  plus  total  daily 
portions  of  $100  for  1996,  $110  for  1997,  and 
$93.50  for  1998,  minus  the  $275  projected 
amount  of  the  December  31, 1997  payment). 
As  a  result,  E  realizes  a  $78.50  loss  on  the 
sale  of  the  debt  instrument  (the  difference 
between  the  sales  price  and  E's  adjusted  basis 
in  the  debt  instrument).  The  total  amount  of 
E's  interest  inclusions  on  the  debt  instrument 
as  of  December  31, 1998  (SlOO  in  1996  and 
$93.50  in  1998)  exceeds  the  total  amount  of 
net  negative  adjustments  on  the  debt 
instrumentE  treated  as  ordinary  loss  as  of 
that  date  ($15  in  1997)  by  more  than  S78.50.    . 
Therefore,  under  paragraph  (b)(8)(ii)  of  this 
section,  the  $78.50  loss  on  the  debt 
instnunent  is  treated  as  an  ordinary  loss  by 
E. 

Example  3.  Loss  on  sale  ofa»debt 
instrument — (i)  Facts  Assume  the  same  facts 
as  in  Example  2  of  this  paragraph  (b)(8)(v). 
except  that  the  payment  actually  made  on 
December  31, 1997.  is  SO,  rather  than  the 
projected  $275. 

(ii)  Adjustment  for  1997  Under  paragraph 
(b)(6)(i)  of  this  section,  E  has  a  negative 
adjustment  of  S275  on  December  31, 1997 
Because  E  has  no  positive  adjustments  for 
1997,  E  has  a  net  negative  adjustment  of  S275 


on  the  debt  instnunent  for  1997  This  net 
n^ative  adjustment  reduces  to  zero  the  $110 
total  daily  portions  of  interest  E  would 
otherwise  include  in  income  in  1997 
Accordingly,  E  has  no  interest  income  on  the 
debt  instrument  for  1997  Because  E  had 
$100  of  interest  inclusions  for  1996,  $100  of 
the  remaining  $165  net  negative  adjustment 
is  treated  by  E  as  an  ordinary  loss  for  1997 
The  remaining  $65  of  the  net  negative 
adjustment  is  a  negative  adjustment 
carryforward  for  1997  that  results  in  a 
negative  adjustment  of  $65  on  January  1. 
1998. 

(iii)  Determination  of  amount  and 
character  of  loss  on  sale.  Assume  that  E  sells 
the  debt  instrument  for  $900  on  January  1, 
1998.  On  that  date,  E  has  an  adjusted  basis 
in  the  debt  instrument  of  $935  ($1,000 
original  basis,  plus  total  daily  portions  of 
$100  for  1996  and  $110  for  1997,  minus  the 
$275  projected  amount  of  the  December  31. 
1997  payment).  Because  E  has  no  other 
adjustments  for  1998,  and  E's  interest 
inclusions  on  the  debt  instrument  in  prior 
taxable  years  do  not  exceed  the  total  net 
negative  adjustments  E  treated  as  ordinary 
loss  in  those  years,  the  $65  negative 
adjustment  on  January  1, 1998,  results  in  a 
negative  adjustment  carryforward  of  $65  for 
1998.  Under  paragraph  (b)(6)(iii)(C)(2)  of  this 
section,  the  SBS  negative  adjustment 
carryforward  reduces  the  amount  E  realizes 
on  the  sale  of  the  debt  instrument  from  $900 
to  $835.  As  a  result,  E  realizes  a  $100  loss 
on  the  sale  of  the  debt  instrument  (the 
difference  between  the  amount  realized  and 
E's  adjusted  basis  in  the  debt  instrument). 
Because  E's  total  interest  inclusions  on  the 
debt  instrument  do  not  exceed  the  total  net 
negative  adjustments  E  treated  as  ordinary 
loss  on  the  debt  instrument.  E's  loss  on  the 
sale  of  the  debt  insbument  is  treated  as  a 
capital  loss. 

(9)  Operating  rules.  The  rules  of  this 
paragraph  (b)(9)  notwithstanding  any 
other  rule  of  this  paragraph  (b). 

(i)  Basis  different  than  adjusted  issue 
price.  This  paragraph  (b)(9)(i)  provides 
niles  for  a  holder  whose  basis  in  a  debt 
instnunent  is  different  than  the  adjusted 
issue  price  of  the  debt  instrument  (e.g.. 
a  subsequent  holder  that  purdiases  the 
debt  instrument  for  more  or  less  than 
the  instrument's  adjusted  issue  price). 

(A)  General  rule.  A  holder  whose 
basis  in  a  debt  instrument  is  different 
than  the  adjusted  issue  price  of  the  debt 
instrument  accrues  interest  under 
paragraph  (b)(3)(iii)  of  this  section  and    " 
makes  adjustments  luider  paragraph 
(b)(3)(iv)  of  this  section  based  on  the 
projected  payment  schedule  determined 
as  of  the  issue  date  of  the  debt 
instrument.  However,  upon  acquiring 
the  debt  instnunent,  the  holder  must 
reasonably  allocate  any  difference 
between  the  adjusted  issue  price  and  the 
basis  to  daily  portions  of  interest  or 
projected  payments  over  the  remaining 
term  of  the  debt  instnunent.  Allocations 
are  taken  into  accoimt  imder  paragraphs 
(b)(9)(i){B)  and  (C)  of  this  section. 


(B)  Basis  greater  than  adjusted  issue 
price.  If  a  holder's  basis  in  a  debt 
instrument  exceeds  the  debt 
instrument's  adjusted  issue  price,  the 
amoimt  allocated  to  a  daily  portion  of 
interest  or  to  a  projected  payment  is 
treated  as  a  negative  adjustment  on  the 
date  the  daily  portion  accrues  or  the 
payinent  is  made.  The  holder's  adjusted 
basis  in  the  debt  instrument  is  reduced 
by  the  amoxmt  the  holder  treats  as  a 
negative  adjustment  under  this 
paragraph  (b)(9)(i)(B). 

(C)  Basis  less  than  adjusted  issue 
price.  If  a  holder's  basis  in  a  debt 
instnunent  is  less  than  the  debt 
instnunent 's  adjusted  issue  price,  the 
amoimt  allocatcfd  to  a  daily  portion  of 
interest  or  to  a  projected  payment  is 
treated  as  a  positive  adjustment  on  the 
date  the  daily  portion  accrues  or  the 
payment  is  made.  The  holder's  adjusted 
basis  in  the  debt  instrument  is  increased 
by  the  amoimt  the  holder  treats  as  a 
positive  adjustment  under  this 
paragraph  (b)(9)(i)(C). 

P)  Premium  and  discount  rules  do 
not  apply.  The  rules  for  accruing 
premium  and  discount  in  sections  171, 
1272(a)(7),  1276,  and  1281  do  not  apply. 
Other  rules  of  those  sections  continue  to 
apply  to  the  extent  relevant. 

(E)  Safe  harbor  for  exchange  listed 
debt  instruments.  If  a  contingent 
payment  debt  instrument  is  exchange 
listed  property  (writhin  the  meaning  of 
§  l.l273-2(f)(2)),  it  is  reasonable  for  a 
holder  of  the  debt  instrument  to  allocate 
any  difference  between  the  holder's 
basis  and  the  adjusted  issue  price  of  the 
debt  instrument  pro-rata  to  daily 
portions  of  interest  (as  determined 
under  paragraph  (b)(3)(iii)  of  this 
section)  over  the  remaining  term  of  the 
debt  instrument. 

(F)  Examples.  The  following  examples 
illustrate  the  provisions  of  paragraph 
(b){9)(i)  of  this  section.  In  each  example, 
assume  that  the  debt  instrument 
described  is  a  debt  instrument  for 
federal  income  tax  purposes.  No 
inference  is  intended,  however,  as  to 
whether  the  debt  instrument  constitutes 
a  debt  instrument  for  federal  income  tax 
ptuposes.  In  addition,  assume  that  each 
debt  instrument  is  not  exchange  listed 
property. 

Example  1.  Basis  greater  than  adjusted 
issue  price— ii)  Facts.  On  July  1, 1997,  Z 
purchases  for  $1,405  a  debt  instrument  that 
matures  on  December  31, 1998,  and  promises 
to  pay  on  the  maturity  date  $1,000  plus  the 
increase,  if  any,  in  the  price  of  a  specified 
amount  of  a  commodity  from  the  issue  date 
to  the  maturity  date.  The  debt  instrument 
was  originally  issued  on  January  1, 1996,  for 
an  issue  price  of  $1,000.  Z  is  a  calendar  year 
taxpayer.  The  projected  payment  schedule 
for  the  debt  instnunent  (determined  as  of  the 


issue  date)  provides  for  a  single  payment  at 
maturity  of  $1,350.  Thus,  the  debt  instrument 
has  a  projected  yield  of  10.25  percent, 
compounded  semiannually.  At  the  time  of 
the  purchase,  the  debt  instrument  has  an 
adjusted  issue  price  of  $1,162,  assuming 
semiannual  accrual  periods  ending  on 
December  31  and  June  30  of  each  year.  The 
increase  in  the  value  of  the  debt  instrument 
over  its  adjusted  issue  price  is  due  to  an 
increase  in  the  expected  amount  of  the 
contingent  payment  and  not  to  a  decrease  in 
market  interest  rates. 

(ii)  Allocation  of  the  difference  between 
basis  and  adjusted  issue  price.  Z's  basis  in 
the  debt  instrument  on  July  1. 1997,  is 
$1,405.  Under  paragraph  (b)(9)(i)(B)  of  this 
section,  Z  allocates  the  $243  difference 
between  basis  ($1,405)  and  adjusted  issue 
price  ($1,162)  to  the  contingent  payment  at 
maturity.  Z's  allocation  of  the  difference 
between  basis  and  adjusted  issue  price  is 
reasonable  because  the  increase  in  the  value 
of  the  debt  instrument  over  its  adjusted  issue 
price  is  due  to  an  increase  in  the  expected 
amount  of  the  contingent  payment. 

(iii)  Treatment  of  debt  instrument  for  1997 
Based  on  the  projected  payment  schedule, 
$60  of  interest  accrues  on  the  debt 
instrument  from  July  1, 1997  to  December  31. 
1997  (the  product  of  the  debt  instrument's 
adjusted  issue  price  on  July  1, 1997  ($1,162) 
and  the  projected  yield  properly  adjusted  for 
the  length  of  the  accrual  period  (10.25 
percent/2)).  Z  has  no  net  negative  or  positive 
adjustments  for  1997  Thus,  Z  includes  in 
income  $60  of  total  daily  portions  of  interest 
for  1997  On  December  31. 1997,  Z's  adjusted 
basis  in  the  debt  instrument  is  $1,465  (Si. 405 
original  basis,  plus  total  daily  portions  of  $60 
for  1997). 

(iv)  Effect  of  allocation  to  contingent 
payment  at  maturity.  Assiune  that  the 
payment  actually  made  on  December  31 . 
1998,  is  $1,400.  rather  than  the  projected 
$1,350.  Under  paragraph  (b)(6)(i)  of  this 
section,  Z  has  a  positive  adjustment  of  $50 
on  December  31. 1998.  Under  paragraph 
(b)(9)(i){^  of  this  section,  Z  has  a  negative 
adjustment  of  $243  on  December  31, 1998.  As 
a  result.  Z  has  a  net  negative  adjustment  of 
$193  for  1998.  This  net  negative  adjustment 
reduces  to  zero  the  $128  total  daily  portions 
of  interest  Z  would  otherwise  include  in 
income  in  1998.  Accordingly,  Z  has  no 
interest  income  on  the  debt  instrument  for 
1998.  Because  Z  had  $60  of  interest 
inclusions  for  1997.  $60  of  the  remaining  S65 
net  negative  adjustment  is  treated  by  Z  as  an 
ordinary  loss  for  1998.  The  remaining  S5  of 
the  net  negative  adjustment  is  a  negative 
adjustment  carryforward  for  1998  that 
reduces  the  amount  realized  by  Z  on  the 
retirement  of  the  debt  instniment  from 
$1,350  to  $1,345. 

( v)  Loss  at  maturity.  On  December  31. 
1998,  Z's  basis  in  the  debt  instrument  is 
$1,350  ($1,405  original  basis,  plus  total  daily 
portions  of  $60  for  1997  and  $128  for  1998, 
minus  the  negative  adjustment  of  S243).  As 
a  result.  Z  realizes  a  loss  of  $5  on  the 
retirement  of  the  debt  instrument  (the 
difference  between  the  amount  realized 
($1,345)  and  Z's  adjusted  basis  in  the  drbt 
insmunent  ($1,350)).  Under  paragraph 
(b)(8)(ii)  of  this  section,  the  S5  loss  is  treatej 
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as  Ifxts  from  the  cetiiemeDt  of  the  debt 
in<itruinent  CoMaquenlljr.- Z  leaHzes  a  tota] 
loss  of  S65  on  the  debt  instnunent  for  1998 
(a  $60  ordinary  loss  and  a  55  kiss  on  the 
retirement  of  the  debt  instrument}. 

Example  2.  Basis  less  than  adjusted  issae 
price—i'O  Fac^.  On  January  1. 1998.  Y 
purchases  for  ^10  a  debt  instrument  that 
pays  7  peiceat  intereet  aemian  n  ually  on  June 
30  and  December  31  of  each  year,  aad  that 
promises  to  pay  on  December  31,  2000, 
Sl.UOO  plus  or  minus  SlO  times  the  positive 
or  negative  difference,  if  any,  between  a 
specified  amount  aad  the  value  of  an  index 
on  December  31«  2000.  However,  the 
payment  on  December  31. 2000.  may  not  be 
less  than  S65a  The  debt  instrument  was 
originally  issued  oo  January  1. 1996.  for  an 
issue  price  of  $1,000.  Y  is  a  calendar  ^-ear 
taxpayer.  The  projected  payment  schedule 
for  the  debt  lastrument  provides  for 
semiannual  payments  of  £35  and  a 
contingent  payment  at  maturity  ofSl.175.  On 
lanuary  1. 1998.  the  debt  instrument  has  an 
adjusted  issue  price  of  S1.060.  assuming 
semiannual  accrual  periods  ending  on 
December  31  and  June  30  of  each  year.  Since 
the  time  the  debt  Instrument  was  issued, 
market  rates  of  interest  oo  similar  debt 
instruments  have  increased  from 
approximately  10  percent  to  approximately 
13  percent.  In  addition,  because  of  a  decrease 
in  the  relevant  index,  the  expected  value  of 
the  continent  pa>7nent  ha.s  declined  by 
about  9  percent 

(ii)  Allocation  of  the  difference  between 
basis  and  adjusted  issue  price.  Y's  basis  in 
the  debt  instnunent  on  January  1 ,  1998.  is 
S910.  Under  paragraph  (bH9KiUB)  of  this 
section.  Y  rausi  allocate  the  S150  difiiereace 
between  basis  (S910)  and  adjusted  issue  price 
($1,060)  to  daily  portions  of  interest  or  to 
projected  payments.  Tliese  amounts  will  be 
positive  adjustments  taken  Into  account  at 
the  time  the  daily  piortions  accrue  or  the 
pa>-ments  are  made. 

(Aj  Based  on  forward  prices  on  January  1, 
1998,  Y  determines  that  approximately  $105 
of  the  difference  between  basis  and  adjusted 
issue  price  is  allocable  to  the  contingent 
payment  Y  allocates  the  remaining  $45  to 
daily  portions  of  interest  on  a  pro-rate  basis. 
This  allocation  is  reasonable. 

(B)  Assume  alternatively  that,  based  on 
yields  of  comparable  debt  instruments  and  its 
purchase  price  for  the  debt  instrument.  Y 
determines  that  approximately  $49  of  the 
difference  between  basis  and  adjusted  issue 
price  is  allocable  to  daily  portions  of  interest 
as  follows:  $13.32  to  the  daily  portions  of 
interest  for  the  taxable  )'ear  ending  December 
3 1 ,  1998;  $16. 15  to  the  daily  portions  of 
interest  for  the  taxable  year  ending  December 
31. 1999:  and  $19.53  to  the  daily  portions  of 
•nterest  for  the  taxable  year  ending  December 
31.  2000.  Y  allocates  the  remaining  SlOl  to 
the  contingent  payment  at  maturity  This 
allocation  is  reasonable. 

Example  3.  Secondary  hcider  sells  debt 
inst/umenl— (U  Facts.  Assume  the  same  facts 
as  in  Example  2  of  this  paragraph  (b)(9Mi)(F) 
and  that  Y  allocates  $49  to  daily  pottions  of 
interest  and  $101  to  the  contingent  payinent 
at  maturity,  on  the  same  basis  as  in  paragraph 
(ii)(B)  of  Exomp/e  2  of  this  paragraph 
(:>K-Ji(i)(Fl.  in  1998.  Y  has  a  total  of  $104.68 
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of  daily  portions  i  f  intwest.  receives  two 
semiannual  payid  mts  of  $35.  and  has  a 
positive  adiusUm  it  of  S13.S2  from  the 
allocation.  Thas,  T  has  $116  of  interest 
inconw  on  A>  M  t  Juttwewt  ibr  19M 
($l(M.MofiateH  t«nda$U.3aBatposatw« 
adjustment).  Ob  i  maakmit,  199*.  Y  lasa 
adftitted  faaatsof J  «S«  is  lliedebt  JBstniBMnt 
($910  ongiaai  baa  a,  fiiais  SlM^M  total  daily 
portions  for  1998  fmd  the  $13.32  positive 
adjustment  rainu^  $70  inteiest  payments  for 
1998).  and  the  de%t  instrumenl  has  an 
adjusted  issue  price  of  $1 .094.68  ($1 .060 
adjusted  issue  prite  on  Jmraary  1, 1998,  pUis 
$104.68  total  daily  pottions  for  1998,  minus 
$70  interact  payn^cts  iar  1998J. 

(ii)  Sale  of  dabt^astnanenL  Assune  that  Y 
sells  the  delrt  iasttuineat  for  $950  oa  faouary 
15. 1999.  la  1999J  Y  has  total  daily  portioas 
of  interest  on  the  debt  instrument  (using  a 
semiannual  accrual  period  ending  June  30]  of 
S4.47  and  positivf  adjustments  allocable  to 
the  total  daily  poRions  of  interest  in  1999  of 
$0.64.  ThereforeT  V  has  $5.11  of  interest 
income  on  the  de^  instniment  for  1999.  Cte 
Janoaiy  IS.  1999.  Y  has  an  adjusted  basis  in 
thedebtinstniroect  of  $963.11.  As  a  result, 
Y  realizes  a  $13.11  loss  o«  the  sale  of  the 
debt  instrument,  f  nder  paragraph  (bK8j(ii)  of 
this  section,  the  l^s  is  an  ordinary  loss. 

(ii)  Fixed  butuefemd  coatingeat 
poyments.  This'pangnpb  (b)(9)(ii) 
provides  rules  fcr  computing  interest 
accruais  and  atlustinents  under 
paragraph  (b)(3l  of  dus  section  wiien  the 
amount  of  a  coi  tingent  payment 
becomes  fixed  i  acre  than  6  months 
before  the  payi4ent  is  due.  For  purposes 
of  the  preceding  sentencse,  a  payment  is 
treated  as  a  fijtad  payment  if  all 
remaining  conttngencies  with  respect  to 
the  payment  ate  remote  or  incidental. 

(A)  DptenTHflfng  adjustments.  The 
amount  of  the  adjustment  ttthbut^le  to 
the  payment  is  equal  to  the  difference 
between  the  present  value  of  the  amount 
that  is  fixed  anf  the  piesent  value  of  the 
projected  amount  of  the  contingent 
{payment.  The  present  value  of  each 
amount  is  deteimined  by  discounting 
the  amount  froi  a  the  date  the  payment 
is  due  to  the  dz  te  the  payment  becomes 
Hxed,  using  a  d  iscount  rate  equal  to  the 
projected  yield  on  the  debt  instrument. 
The  adjustmen  is  treated  as  a  positive 
or  negative  adjt  istment,  as  apfuopriate. 
on  the  date  the  contingent  payment 
becomes  fixed.  See  paragraph  (b)(9Kv) 
of  this  section  I  o  determine  the  timing 
of  the  adjustmc  nt  if  all  remaining 
contingent  pay  nents  on  the  debt 
instrument  become  fixed  s^stantially 
contemporaneously. 

(B)  Payment^hediUe.  For  purposes 
of  paragraph  (b(  of  this  section,  the 
contingent  paytnent  is  no  longer  treated 
as  a  contingent  payment  after  the  date 
the  amoomt  of  fce  payment  becomes 
fixed.  On  the  ^te  the  contingent 
payment  becoi  les  fixed,  the  projected 
payment  schei  ule  for  the  debt 
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instrument  is  iaodified  prospectively  to 
leflect  the  fixed  aaMHat  of  the  payment. 
Thereibn.  ao  adiiMlnieBt  is  made  under 
paragraph  (b)(3)0vt  of  this  section  when 
the  coatuigent  payment  is  actually 
made. 

fCJ  Accraa!  period.  Notwithstanding 
the  determin^ion  under  §  1 .1272- 
l(b)(l)(iij  of  accrual  periods  for  the  debt 
instrumeoL  «a  aocnial  period  ends  on 
the  day  theoontingent  payment 
becomes  fixed,  attd  a  new  accrual 
period  begins  on  the  day  after  the  day 
the  contingent  payment  becomes  fixed. 

(D)  Basis  ana  ad/usted  issue  price. 
The  amount  of  any  positive  adjustment 
on  a  debt  instruioeat  determined  under 
paragraph  {bX9)(ii)(Aj  of  this  section 
increases  the  adjusted  issue  price  of  the 
instrument  and  the  holder's  adjusted 
basis  in  the  instnimeot.  The  amouiU  of 
any  negative  adjustment  on  a  debt 
instrument  determined  "untiBr  paragraph 
(b)(9)(iiMA)  of  this  section  decreases  the 
adjusted  issue  price  of  (he  instrument 
and  the  holder's  adjusted  basis  in  the 
instnuneot. 

(E)  Special  rule  for certaia  contingeni 
interest  payments.  Notwithstanding 
paragraphs  (bH9)(ii)  (A),  (B),  (C).  and  tO| 
of  this  section,  this  paragraph 
(b)(9)lii)tE)  applies  to  contingent  stated 
interest  payments  that  are  adjusted  to 
compensate  for^i^ontingencies  regarding 
the  reasonableaess  of  the  debt 
instrumrait's  stated  rate  of  interest.  For 
example,  this  para^aph  ^K9Xii}(E) 
applies  to  a  d^t  instrument  that 
provides  for  an  increase  in  the  stated 
rate  of  interest  if  the  credit  quahty  of  the 
issuer  or  Uquidity  of  the  debt 
instrument  deteriorates.  Contingent 
stated  interest  payments  of  this  t>pe  are 
recognized  over  the  period  to  which 
they  relate  in  a  reasoiu^le  manner. 

[P]  Example.  The  following  example  ■ 
illustrates  the  provisiORS  of  paragraph 
(b)(9)tii)  of  this  section.  In  this  example, 
assume  that  the  debt  instrument 
described  is  a  debt  instrument  for 
federal  income  tax  purposes.  No 
inference  is  intended,  however,  as  to 
whether  the  debt  instrument  constitutes 
a  debt  instrument  for  federal  income  tax 
purposes. 

Example.  Fixed  but  deferred  payments — (i| 
Facts.  On  January  1. 1996,  B.  a  calendar  year 
taxpaj-er,  purchases  a  debt  instrument  at 
original  issue  fe>r  $t  ,000.  The  debt  irfstnimerrt 
matures  on  Oeceml)er31.  2001.  and  provides 
for  a  payment  of  SI  XKK)  at  maturity.  In 
additioa,  oa  December  31. 1998,  and 
December  31. 2001,  the  debt  instnunent 
provides  for  payments  «qual  to  the  excess  ol 
the  average  daQy  value  of  an  index  for  the 
6-month  period  ending  tm  September  30  of 
the  preceding  year  over  a  specified  amount. 
The  two  contingent  pajinents  are 
substantiaiiy  similar  to  options  on  the  index. 
Assume  that  the  two  coiuingent  payments  ace 


quotable  contingent  payments,  and  that,  on 
the  issue  date,  the  forward  price  of  the  option 
that  is  exercisable  on  December  31. 1998,  is 
$250  and  the  forward  price  of  the  option  that 
is  exercisable  on  December  31,  2001,  is  $440. 
Assume  that  B  uses  annual  accrual  periods. 

(ii)  Interest  accrual  for  J996.  Under 
paragraph  (b)(4)  of  this  section,  the  debt 
instrument's  projected  payment  schedule 
consists  of  a  payment  of  $250  on  December 
31, 1998,  and  a  payment  of  $1,440  on 
December  31,  2001.  Thus,  the  debt 
instrument's  projected  yield  is  10  percent, 
compounded  annually.  B  includes  a  total  of 
$100  of  daily  portions  of  interest  in  income 
in  1996.  B's  adjusted  basis  in  the  debt 
instnunent  and  the  debt  instrument's 
adjusted  issue  price  on  December  31, 1996 
is  $1,100. 

(iii)  Interest  accrual  for  1997— (A) 
Adjustment.  Based  on  the  projected  payment 
schedule,  B  would  include  $110  of  total  daily 
portions  of  interest  in  income  in  1997. 
However,  assume  that  on  September  30, 

1997,  the  payment  due  on  December  31, 

1998.  fixes  at  $300,  rather  than  the  projected 
$250.  Thus,  on  September  30, 1997,  B  has  an 
adjustment  equal  to  the  difference  between 
the  present  value  of  the  $300  fixed  amount 
and  the  present  value  of  the  $250  projected 
amount  of  the  contingent  payment.  The 
present  values  of  the  two  payments  are 
determined  by  discounting  each  payment 
bom  the  date  the  payment  is  due  (December 
31, 1998)  to  the  date  the  payment  becomes 
fixed  (September  30, 1997),  using  a  discount 
rate  equal  to  10  percent,  compounded 
annually.  The  present  value  of  the  fixed 
payment  is  $266!30  and  the  present  value  of 
the  projected  amount  of  the  contingent 
payment  is  $221.91.  Thus,  on  September  30, 
1997,  B  has  a  positive  adjustment  of  $44.39 
(S266.30-$221.91). 

(B)  Effect  of  adjustment.  Under  paragraph 
fb)(9)(iiKC)  of  this  section,  B's  accrual  period 
ends  on  September  30, 1997.  The  daily 
portions  of  interest  on  the  debt  instrument 
for  the  period  from  January  1, 1997  to 
September  30, 1997  total  $81.49.  The 
adjusted  issue  price  of  the  debt  instrument 
and  B's  adjusted  basis  in  the  debt  instrument 
are  thus  increased  over  this  period  by 
$125.88  (the  sum  of  the  daily  portions  of 
interest  of  $81.49  and  the  positive  adjusUnent 
of  $44.39  made  at  the  end  of  the  period)  to 
$1,225.88.  For  purposes  of  all  future  accrual 
periods,  including  the  new  accrual  period 
from  October  1, 1997,  to  December  31, 1997. 
the  debt  instrument's  projected  payment 
schedule  is  modified  to  reflect  a  fixed 
payment  of  $300  on  December  31, 1998. 
Based  on  the  new  adjusted  issue  price  of  the 
debt  instrument  and  the  new  projected 
payment  schedule,  the  projected  yield  on  the 
debt  instrument  does  not  change. 

(C)  Interest  accrual  for  1997.  Based  on  the 
modified  projected  payment  schedule,  $29.55 
of  interest  accrues  during  the  accrual  period 
that  ends  on  December  31, 1997.  Because  B 
has  no  other  adjustments  during  1997,  the 
$44.39  positive  adjustment  on  September  30, 
1997,  results  in  a  net  positive  adjustment  for 
1997.  which  is  additional  interest  for  that 
year.  Thus,  B  includes  $155.43  ($81.49  + 
$29.55  +  $44.39)  of  interest  in  income  in 
1997.  B's  adjusted  basis  in  the  debt 


instrument  and  the  debt  instrument's 
adjusted  issue  price  on  December  31, 1997 
is  $1,255.43  ($1,225.88  from  the  end  of  the' 
prior  accrual  period  plus  $29.55  total  daily 
portions  for  the  current  accrual  period). 

(iv)  Interest  accrual  for  1998.  In  1998,  B 
has  no  adjustments  and,  based  on  the 
modified  projected  payment  schedule, 
includes  $125.54  total  daily  portions  of 
interest  in  income  (rather  than  $121  as  under 
the  original  projected  payment  schedule).  On 
December  31, 1998,  B's  adjusted  basis  in  the 
debt  instrument  and  the  adjusted  issue  price 
of  the  debt  instrument  are  increased  by  the 
$125.54  total  daily  portions  of  interest 
included  in  income  under  the  modified 
projected  payment  schedule,  and  reduced  by 
$300,  the  amount  of  the  fixed  payment  on 
December  31, 1998,  that  is  reflected  on  the 
modified  projected  payment  schedule. 

(iii)  Timing  contingencies.  This 
paragraph  (b)(9)(iii)  provides  rules  for 
debt  instruments  that  have  both 
payments  that  are  contingent  as  to  time 
and  payments  that  are  contingent  as  to 
amoimt. 

I  A)  Treatment  of  certain  options.  If  a 
taxpayer  has  an  option  to  put  or  call  the 
debt  instrument,  to  exchange  the  debt 
instnunent  for  other  property,  or  to 
extend  the  maturity  date  of  the  debt 
instrument,  the  projected  payment 
schedule  is  determined  by  using  the 
principles  of  §  1.1272-l(c)(5).  If  an 
option  to  put,  call,  or  exchange  die  debt 
instrument  is  assumed  to  be  exercised 
tmder  the  principles  of  §  1.1272-l(c)(5), 
it  is  generally  reasonable  to  assume  that 
the  option  is  exercised  immediately 
before  it  expires.  If  the  option  is 
exercised  at  an  earlier  time,  the  exercise 
is  treated  as  a  sale  or  exchange  of  the 
debt  instrument. 

(B)  Other  timing  contingencies. 
[Reserved] 

(iv)  Allocation  of  deductions.  For 
purposes  of  §  1.861-8,  any  amount 
treated  as  an  ordinary  loss  under 
paragraph  (b)(6)(iii)(B)  or  (b)(8)(ii)  of 
this  section  is  considered  a  deduction 
that  is  definitely  related  to  the  class  of 
gross  income  to  which  interest  on  the 
relevant  debt  instrument  belongs.  Any 
other  deduction  or  loss  relating  to  the 
debt  instrument  will  be  subject  to  the 
general  rules  of  §  1.861-8. 

(v)  Special  rule  when  all  contingent 
payments  become  fixed. 
Notwithstanding  any  other  provision  of 
this  section,  if  all  the  remaining 
contingent  payments  on  a  debt 
instrument  become  fixed  substantially 
contemporaneously,  any  positive  or 
negative  adjustment  on  the  instrument 
is  spread  over  the  remaining  term  of  the 
instrument  in  a  reasonable  manner.  For 
purposes  of  the  preceding  sentence,  a 
payment  is  treated  as  a  fixed  payment 
if  all  remaining  contingencies  with 
respect  to  the  payment  are  remote  or 
incidental. 


(c)  Method  for  debt  instruments  not 
subject  to  the  noncontingent  bond 
method— {1)  Applicability.  Paragraph  (c) 
of  this  section  applies  to  a  contingent 
payment  debt  instnunent  that  has  an 
issue  price  determined  under  §  1.1274- 
2  (other  than  a  debt  instrument  issued 
in  a  potentially  abusive  situation).  For 
example,  paragraph  (c)  of  tiiis  section 
generally  appUes  to  a  contingent 
payment  debt  instnunent  that  is  issued 
for  nonpublicly  traded  property. 

(2)  Separation  into  components.  In 
the  case  of  a  debt  instrument  subject  to 
paragraph  (c)  of  diis  section  (die  overall 
debt  instrument),  die  noncontingent 
payments  and  any  quotable  contingent 
payments  (as  defined  in  paragraph 
(b)(4)(i)  of  this  section)  are  subject  to  the 
niles  in  paragraph  (c)(3)  of  diis  section, 
and  the  nonquotable  contingent 
payments  (as  defined  in  paragraph 
(b)(4)(ii)  of  this  section)  are  accounted 
for  separately  under  the  rules  in 
paragraph  (c)(4)  of  diis  section. 

(3)  Treatment  of  noncontingent  and 
quotable  contingent  payments.  The 
noncontingent  payments  and  any 
quotable  contingent  payments  are 
treated  as  a  separate  debt  instrument. 
The  issue  price  of  the  separate  debt 
instrument  is  the  issue  price  of  the 
overall  debt  instrument,  determined 
under  §  1.1274-2.  No  interest  payments 
on  the  separate  debt  instrument  are 
qualified  stated  interest  payments 
(within  the  meaning  of  §  1 . 1 2  73-1  (c)) 
and  the  de  minimis  rules  of  section 
1273(a)(3)  and  §  1.1273-l(d)  do  not 
apply  to  the  separate  debt  instrument.  If 
the  separate  debt  instrument  provides 
for  a  quotable  contingent  payment,  the 
rules  of  paragraph  (b)  of  this  section 
apply  to  the  instrument, 
notwithstanding  paragraph  (bl(l)  of  this 
section. 

(4)  Treatment  of  nonquotable 
contingent  payments— {i)  In  general. 
Except  as  provided  in  paragraph 
(c)(4)(iii)  of  this  section,  the  portion  of 
a  nonquotable  contingent  payment 
treated  as  interest  imder  paragraph 
(c)(4)(ii)(B)  of  diis  section  is  includible 
in  gross  income  by  the  holder  and 
deductible  from  gross  income  by  the 
issuer  in  their  respective  taxable  years 
in  which  the  amount  of  the  payment 
becomes  fixed. 

(ii)  Recharacterization  of  certain 
nonquotable  contingent  payments — (A) 
Amount  treated  as  principal.  In  general, 
a  nonquotable  contingent  payment  is 
treated  as  a  payment  of  principal  in  an 
amount  equal  to  die  present  value  of  die 
payment,  determined  by  discounting  the 
payment  at  the  test  rate  from  the  date 
that  the  amount  of  the  payment  becomes 
fixed  to  the  issue  date.  However,  a 
nonquotable  contingent  payment 
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accompanied  by  a  payment  of  adequate 
stated  interest  is  treated  entirely  as  a 
payment  of  principal 

(fi)  Amount  treated  as  interest.  If  the 
total  amoimt  of  a  nonquotable 
contingent  payment  exceeds  the  amount 
of  the  pa3mient  treated  as  principal 
under  paragraph  (c)(4)Ui)(A)  of  this 
section,  the  excess  is  treated  as  a 
payment  of  interest. 

<C)  Test  rate.  The  test  rate  used  for 
purposes  of  paragraph  (c)(4)(ii){A)  of 
this  section  is  the  rate  that  would  be  the 
test  rate  for  the  overall  debt  instrument 
under  §1.1274—4  if  the  term  of  the 
overall  debt  instrument  began  on  the 
issue  date  of  the  overall  d^t  instnunent 
and  ended  on  the  date  the  contingent 
payment  is  fixed. 

(iii)  Certain  delayed  contingent 
payments — (A)  Deemed  issuance  of 
separate  debt  instrument.  If  a 
nonquotable  contingent  payment 
becomes  fixed  more  than  6  months 
before  the  payment  is  due,  the  issuer 
and  holder  are  treated  as  if  the  issuer 
had  issued  a  separate  debt  instrument 
on  the  date  the  amount  of  the  payment 
becomes  fixed,  maturing  on  the  date 
that  the  pajmient  is  due.  This  Separate 
debt  instrument  is  treated  as  a  debt 
instrument  to  which  section  1274 
applies.  The  stated  principal  amount  of 
this  separate  debt  instrument  is  the 
amount  of  the  payment  that  becomes 
fixed.  An  amount  equal  to  the  issue 
price  of  this  debt  instrument  is 
characterized  as  interest  or  principal 
under  the  rules  of  paragraph  (c)(4Mii)  of 
this  section  and  accounted  for  under 
paragraph  (c)(4)ti)  of  this  section,  as  if 
this  amount  had  been  paid  by  the  issuer 
to  the  holder  on  the  date  that  the 
amount  of  the  payment  becomes  fixed. 
To  determine  Uie  issue  price  of  the 
separate  debt  instrument,  all  payments 
ulider  the  separate  debt  instrument  are 
discounted  at  the  test  rate  from  the 
maturity  date  of  the  separate  debt 
instnunent  to  the  date  that  the  amount 
of  the  payment  becomes  fixed.  The 
amount  of  a  contingent  payment  is 
treated  as  fixed  even  if,  once  fixed,  the 
payment  is  payable  in  the  future 
together  with  interest  that  is  subject  to 
further  contingencies. 

(B)  Test  rate.  In  applying  section  1274 
to  a  separate  debt  instrument  described 
in  paragraph  (c)(4)(iii)(A)  of  this  section, 
the  test  rate  for  the  separate  debt 
instrument  is  the  rate  that  would  be  the 
test  rate  for  the  overall  debt  instrument 
under  §  1.1274-4  if  the  term  of  the 
overall  debt  instnunent  began  on  the 
issue  date  of  the  overall  debt  instrument 
and  ended  on  the  date  the  contingent 
payment  is  due. 

(5)  Gain  on  sale,  exchange,  or 
retirement.  Any  gain  recognized  by  a 


holder  od  the  sail  ^  exchange,  or 
retirement  of  a  di  bt  instrument  subject 
to  paragraph  (c)  c  f  this  section  is 
interest  income,  t'he  preceding  sentence 
does  not  apply,  hpwever,  if,  at  the  time 
of  the  sale,  exchafcige,  or  retirement, 
there  are  no  remaining  contingent 
payments  on  the  oebt  instrument  For 
purposes  of  the  pi«ceding  sentence,  if  a 
contingent  paym^t  becomes  fixed  more 
than  6  months  bdPore  it  is  due,  it  is  no 
longer  treated  as  •  contingent  pajmient 
after  the  date  it  is  fixed. 

(6)  Examples,  the  following  examples 
illustrate  the  provisions  of  paragraph  (c) 
of  this  section.  In  each  example,  assume 
that'the  instrume  at  described  is  a  debt 
instrument  for  fa  leral  income  tax 
purposes.  No  infi  irence  is  intended, 
however,  as  to  w  lether  the  debt 
instrument  const  tutes  a  debt 
instrument  for  fe  ieral  income  tax 
purposes. 

Example  I  Norn  uotable  contingent 
interest  payments-  -(i)  Facts.  A  owns 
Blackacre.  unencu]  ibered  depreciable  real 
estate.  On  January  |,  1996.  A  sells  Blackacre 
to  B.  As  consideradon  for  the  sale.  B  makes 
a  downpayment  of  Si  ,000.000  and  issues  to 
A  a  debt  instrumeot  that  matures  on 
December  31,  2000^  The  debt  instrument 
provides  for  a  payiAent  of  principal  at 
maturity  of  $5,OOoJ}00  and  a  contingent 
payment  of  inteien  on  December  31  of  each 
year  equal  to  a  fixad  i>ercentage  of  the  gross 
rents  B  receives  fnan  Blackacre  in  that  year 
Assume  that  the  contingent  interest 
payments  are  noncAiotable  contingent 
payments  and  thatlthe  debt  instrument  is  not 
issued  in  a  potentially  abusive  situation. 
Assume  also  that  tii  January  1, 1996,  the 
short-term  appiicaele  Federal  rate  is  5 
percent,  compounaed  annually,  and  the  mid- 
term applicable  Fetieral  rate  is  6  piercent, 
compounded  annually. 

(ii)  Determinatiari  of  issue  price.  Under 
§  1  1274-2(g).  the  Itated  principal  amount  of 
the  debt  instrumeijt  is  SS.OOO.OOO.  The 
imputed  principal  amount  of  the  debt 
instrument  is  S3, 7:  6.291,  which  is  the 
present  value,  as  a  '  the  issue  date,  of  the 
S5,000,(X)0  noncoi  tingent  payment  due  at 
maturity,  calculate  d  using  a  discount  rate 
e{]ual  to  the  mid-t(  rm  applicable  Federal  rate. 
Therefore,  under  ?  1  1274-2(c),  the  issue 
price  of  the  debt  ii  strument  is  53,736.291 
Under  §  1.1012-1(|).  Bs  basis  in  Blackacre 
on  January  1,  199€  ,  is  $4,736,291  ($1,000,000 
down  payment  pli  s  the  $3,736,291  issue 
price  of  the  debt  ii  strument). 

(iii)  Nonconting  tnt  payment  treated  as 
separate  debt  inst  ument  Under  paragraph 
(c)(3)  of  this  sectic  a,  the  right  to  the 
noncontingent  pa]  ment  of  principal  at 
maturity  is  treated  as  a  separate  debt 
instrument.  The  is  sue  price  of  this  separate 
debt  instrument  iffSS, 736,291  (the  issue  price 
of  the  overall  debtinstrument).  The  sep>arate 
debt  instrument  has  a  stated  redemption 
price  at  maturity  df  S5,000,000  and, 
therefore,  DID  of  jl. 263. 709. 

(iv)  Treatment  c  f  contingent  paymeata. 
Assume  that  the  a  nount  of  contingent 
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interest  that  is  fixed  «ad  payable  oa 
December  31. 1996,  isS200.00a  Undar 
paragraph  (c)(4)(ii)( A)  of  jtfais  aectioo.  this 
payment  is  treated  as  coDsistiag  of  a  payment 
of  principal  of  $190,476.  which  is  the  present 
value  of  the  payment  detennined  by 
discounting  the  payment  at  the  test  rate  of  S 
percent,  compounded  annually,  from  the 
date  the  paj'ment  becomes  fixed  to  the  issue 
date.  Under  paragraph  (c)(4Kii)(B)  of  this 
section,  the  remainder  of  the  $200,000 
payment,  $9,524.  is  treated  as  interest  The 
additional  amount  treated  as  puincipal  gives 
B  additional  basis  in  Blackacre  on  December 
31. 1996.  The  portion  of  the  payment  treated 
as  interest  is  includible  in  gross  income  by 
A  and  deductible  by  B  in  their  respective 
taxable  years  in  which  December  31, 1996' 
occurs.  The  remaining  contingent  payments 
on  the  debt  instrument  are  accounted  for 
similarly,  using  a  test  rate  of  5  percent 
compounded  aonually,  for  the  contingent 
payments  due  on  December  31,  1997,  and 
December  31. 1998,  and  a  test  rate  of  6 
percent  compounded  annually,  for  tlie 
contingent  payments  due  on  December  31. 
1999.  and  December  31,  2000. 

Example  2.  Fixed  but  deferred  payment — 
(i)  Facts.  The  facts  are  the  same  as  in 
Example  1  of  this  paragraph  (c)(6},  except 
that  the  contingent  payittent  of  interest  that 
is  fixed  on  December  31, 1996,  is  not  payable 
until  December  31,  2000.  the  maturity  date. 

(ii)  Detennination  of  issue  price.  The 
determination  of  the  issue  price  of  the  debt 
instrument  and  B's  initial  basis  in  Blackacre, 
is  made  in  a  manner  the  same  as  that 
described  in  paragraph  (ii)  of  Example  1  of 
this  paragraph  (c)(6).  Accordtngly.  the  issue 
price  of  &e  debt  instnmient  is  $3,736,291. 

(Hi)  Treatment  of  noitcoatingenl  payment 
The  right  to  the  noncontingent  pa>'mea(  of 
principal  is  treated  as  a  separate  debt 
instrument  in  a  manner  tlie  same  as  that 
described  in  para^^ph  tiiij  of  Example  1  of 
this  paragraph  (c)(6).  . 

liv)  Treatment  erf  contingent  payments 
Assume  that  the  amoun|  of  the  payment  that 
becomes  fixed  on  December  31. 1996.  is 
$200,000.  Because  this  amount  is  not  pavable 
until  December  31,  2000  (the  maturity  date), 
under  paragraph  (cK4)(iii)  of  this  section,  a 
separate  debt  instrument  to  which  section 
1274  applies  is  treated  as  issued  by  B  on 
December  31. 1996  (the  date  the  payment  is 
fixed):  The  maturity  date  of  this  separate  debt 
instrument  is  December  31,  2000  (the  date  on 
which  the  pa}Tnent  is  due).  The  stated 
principal  amount  of  this  separate  debt 
instrument  is  $200,000.  the  amount  of  the 
pa>'ment  that  becomes  fixed.  The  imputed 
principal  amount  of  the  separate  debt 
instrument  is  $158,419,  which  is  the  present 
value,  as  of  Deceml>er  31, 1996.  of  the 
$200,000  payment,  computed  using  a 
discount  rate  equal  to  theXest  rate  of  the 
overall  debt  instrument  {6  percent, 
compounded  annually).  An  amount  equal  to 
the  issue  price  of  the  separate  debt 
instrument  is  treated  as  an  amount  paid  on 
December  31, 1996,  and  characterized  as 
interest  and  principal  imder  the  rules  of 
paragraph  (c)(4)(ii)  of  this  section.  The 
amount  of  the  deemed  pa}'ment  characterized 
as  principal  is  equal  to  $150,875,  which  is 
the  present  value,  as  of  January  1, 1996<tfae 


issue  date  of  the  overall  debt  instrument)  of 
the  deemed  payment,  computed  using  a 
discount  rate  of  5  percent,  compounded 
annually.  The  amount  of  the  deemed 
payment  characterized  as  interest  is  $7,544 
(S158,419-$150.875)  which  is  includible  in 
gross  income  by  A  and  deductible  by  B  in 
their  respective  taxable  years  in  which 
December  31, 1996  occurs.  The  contingent 
payments  made  on  December  31, 1997, 
December  31, 1998,  December  31, 1999,  and 
December  31,  2000,  are  treated  in  a  manner 
the  same  as  that  described  fn  paragraph  (iv) 
of  Enrmp/e  l  of  this  paragraph  (cM6). 

(d)  Rules  for  tax-exempt  obligations — 
(1)  Applicability.  This  paragraph  (d) 
provides  rules  for  tax-exempt 
obligations  (as  defiined  in  section 
1275(a)(3))  subject  to  this  section. 

(2)  Noncontingent  bond  method 
generally  applicable— ij}  In  general. 
Except  as  modified  by  this  paragraph 
(d),  the  rules  of  paragraph  (b)  of  this 
section  apply  to  tax-exempt  obfigations. 

(ii)  Daily  portions.  The  daily  portions 
of  interest  determined  tmder  paragraph 
(bK3)(iii)  of  this  section  ara  not  included 
income  by  the  holder. 


Uii)  Modification  to  projected 
payment  schedule.  The  yield  on  a  tax- 
exempt  obligation  may  not  exceed  the 
greater  of  the  yirid  on  the  obligation 
determined  without  regard  to  the 
contingoit  payments,  and  the  tax- 
exempt  applicable  Federal  rate,  as 
determined  for  purposes  of  section 
1288(b)(1),  that  applies  to  die  obKgation. 
If  the  projected  yield  determined  under 
paragraph  (bM2)(ii)  of  this  section 
exceeds  the  3rield  determined  under  the 
preceding  sentence,  appropriate 
adjustments  must  be  made  to  the 
projected  payment  schedule  to  create  a 
projected  yield  that  meets  this 
requirement. 

(iv)  Positive  adjustments.  Positive 
adjustments  on  a  tax-exempt  obligation 
are  taken  into  accoimt  tmder  this 
paragraph  (d)(2)(iv)  rather  than  under 
paragraph  (b)(6)  of  this  section.  A 
positive  adjtistment  on  a  tax-exempt 
obligatimi  is  treated  as  taxable  gain  to 
the  holder  from  the  sale  or  exchange  of 
the  obligation  in  the  taxable  year  of  the 
adjustment. 

(v)  Negative  adjustments.  Negative 
adjustments  on  a  tax-exempt  obb'gation 
are  taken  into  accoimt  tmder  this 
paragraph  (dH2Xv)  rather  than  under 
paragraph  (b)(6)  of  this  section. 

(A)  Reduction  of  interest  accruals. 
Total  negative  adjustments  for  a  taxable 
year  first  reduce  the  tax-exempt  interest 
the  holder  would  otherwise  accoimt  for 
on  the  tax-exMBpt  obKgatioo  for  the 
taxable  year  under  paragr^ih  (bMaMiii) 
of  this  sactiim. 

(B)  Aeduction  of  other  tux-exempi 
interest  for  taxaUe  year.  If  the  total 
negative  adjustments  en  the  tax-exempt 


obligation  for  a  taxable  year  exceed  the 
tax-exempt  interest  fm  the  taxable  year 
that  the  holder  would  otherwise  account 
for  on  the  tax-exempt  obligation  under 
paragraph  (b)(3)(iii)  of  this  section,  the 
excess  is  treated  as  a  reduction  of  the 
holder's  other  tax-exempt  interest 
income  for  the  taxable  year.  However, 
the  amoimt  treated  as  a  reduction  is 
limited  to  the  amoimt  by  which  the  total 
tax-exempt  interest  the  holder 
accounted  for  on  the  tax-exempt 
obligation  in  prior  taxable  years  exceeds 
die  amoimt  of  the  holder's  total  negative 
adjustments  on  the  tax-exempt 
obligation  that  reduced  other  tax- 
exempt  interest  under  this  paragraph 
(d)(2){v)(B)  in  prior  taxable  years. 

(C)  CanyfoTvnrd  of  negative 
adjustment.  If  the  total  negative 
adjustments  on  the  tax-exempt 
obligation  for  a  taxable  year  exceed  the 
sum  of  the  amounts  treated  as  a 
reduction  of  tax-exempt  interest  under 
paragraphs  (d)(2)(v)(A)  and<B)  of  this 
section,  the  excess  is  a  negative 
adjustment  carryforward  for  the  taxable 
year. 

(1)  In  getwral.  Except  as  provided  in 
paragraph  (dM2Mv)(C)(2)  of  this  section, 
a  negative  adjustment  carryforward  on  a 
tax-exempt  obUgation  for  a  taxable  year 
is  treated  as  a  negative  adjustment  on 
the  tax-exempt  obligation  on  the  first 
dav  of  the  succeeding  taxable  year. 

(2)  In  year  of  sale,  exchange,  or 
retirement.  Any  n^ative  adjustment 
carryforward  on  a  tax-exempt  oblig^tkHl 
for  a  taxable  year  in  which  the  debt 
instrument  is  sold,  exchanged,  or  retired 
reduces  the  amount  realized  l^  the 
holder  on  the  sale,  exchange,  or 
retirement. 

(vi)  Gains.  Notwithstanding  paragraph 
(b)(8)  of  this  section,  any  gain 
recognized  on  the  sale,  exchange,  or 
retirement  of  a  tax-exempt  obligation  is 
gain  bom  the  sale  or  exchange  of  the 
obligation. 

(vii)  Losses— {A)  Reduction  of  tax- 
exempt  interest  income. 
Notwithstanding  para^ph  (bM8)  of  this 
section,  any  loss  recognized  on  the  sale, 
exchange,  or  retirement  of  a  tax-exempt 
obligation  is  treated  as  a  reduction  of 
the  holder's  tax-exempt  intoest  income 
for  the  taxable  year  of  the  sale. 
exchange,  or  retirement.  However,  the 
amount  treated  as  a  reduction  of  tax- 
exempt  interest  income  by  the  holder  is 
limited  to  the  amount  by  which  the 
holder's  total  tax-csnmpt  intetest  on  the 
oUigatitMi  exceeds  the  holder's  total 
negative  adjustments  on  the  oUigation 
that  Mfere  treated  as  reductions  of  tax- 
exempt  interest  income  under  paragraph 
(d)(2)(v)(B)  (tf  this  section.  If  the  amount 
that  would  reduce  tax-exempt  interest 
income  measured  under  the  preceding 


sentence  exceeds  the  holder's  total  tax- 
exempt  interest  income  for  the  taxable 
year,  the  excess  is  carried  forward  to 
reduce  the  holder's  tax-exempt  interest 
income  in  subsequent  taxable  years. 

(B)  Treatment  of  excess  losses.  If  the 
loss  recognized  by  a  holder  on  the  sale, 
exchange,  or  retirement  of  a  tax-exempt 
obligation  exceeds  the  amount 
measured  under  paragraph  (d)(2)(vii)(A} 
of  this  section,  the  excess  is  treated  as 
loss  fi-om  the  sale  or  exchange  of  the  tax- 
exempt  obligation. 

(e)  Timing  of  income  and  deductions 
from  notional  principal  contracts.  For 
the  rules  governing  the  timing  of  income 
and  deductions  with  respect  to  notional 
principal  contracts  characterized  as 
including  a  loan,  see  §  1.446-3. 

(f)  Effective  date.  This  section  is 
effective  for  debt  instruments  issued  on 
or  after  the  date  that  is  60  days  after 
final  regulations  are  published  in  the 
Federal  Register. 

Par.  8.  Section  1.1275-5  is  amended 
by: 

1.  Revising  paragraph  (a)(1). 

2.  Adding  the  word  "only" 
immediately  following  the  parenthetical 
in  the  introductory  langnago.  q| 
paragraph  (a)(3)(i). 

3.  Removing  the  language  "less  than 
1  year"  in  the  first  sentence  of 
paragraph  (a)(3](ii]  and  adding  the 
language  "1  year  or  less"  in  its  place 

4.  Adding  paragraph  (a)(5). 

5.  Revising  paragraph  (c)(1). 

6.  Revising  the  text  of  paragraph  (d) 
preceding  the  examples,  revising 
Examples  4  through  6,  and  adding 
Example  10. 

7.  Revising  paragraph  (e)(2). 

8.  Revising  the  text  of  paragraph 
(e)(3)(v)  preceding  the  examples  and 

"revising  Example  3. 

The  revisions  and  additions  read  as 
follows: 

f1.1Z7S-S    Variable  iMetfridlnslrwnents. 

(a)  Applicability^!]  In  general.  This 
section  provides  rules  for  variable  rate 
debt  instnmients.  A  variable  rate  debt 
instrument  is  a  debt  instrument  that 
meets  the  conditions  described  in 
paragraphs  (a)  (2).  (3),  (4),  and  (5)  of  this 
section.  If  a  debt  instrument  that 
provides  for  a  variable  rate  of  interest 
does  not  qualify  as  a  variable  rate  debt 
instrument,  the  debt  instrument  is  a 
contingent  payment  debt  instrument 
See  §  1.1275-4  fw  the  treatment  of  a 
contingent  payment  debt  instrument.  If 
a  taxpayer  holds  (or  issues)  a  variable 
rate  debt  instnunent  that  the  taxpayer 
hedges,  see  §  1.1275-6  for  the  treatment 
of  the  debt  instrument  and  the  hedge  by 
the  taxpayer. 
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(5)  No  contingent  principal  payments. 
The  debt  instrument  must  not  provide 
for  any  principal  payments  that  are 
contingent  (within  the  meaning  of 
§1.1275-4(a)). 
•        •        •        »        • 

(c)  Objective  rate—{\)  In  genera/— (i) 
Debt  instruments  issued  on  or  after  the 
date  that  is  60  days  after  final 
regulations  are  pubUshed  in  the  Federal 
Register— (A)  In  general.  Except  as 
provided  in  paragraph  (c)(l)(i)(B)  of  this 
section,  for  debt  instruments  issued  on 
or  after  the  date  that  is  60  days  after 
final  regulations  are  published  in  the 
Federal  Register,  an  objective  rate  is  a 
rate  (other  than  a  qualified,  floating  rate) 
that  is  determined  using  a  single  fixed 
formula  and  that  is  based  on  objective 
financial  or  economic  information.  For 
example,  an  objective  rate  generally 
includes  a  rate  that  is  based  on  one  or 
more  qualified  floating  rates  or  on  the 
yield  of  actively  traded  personal 
property  (within  the  meaning  of  section 
1092(d)(1)). 

(B)  Exception.  For  purposes  of 
paragraph  (c)(l)(i)(A)  of  this  section,  an 
objective  rate  does  not  include  a  rate 
based  on  information  that  is  within  the 
control  of  the  issuer  (or  a  related  party 
within  the  meaning  of  section  267(b)  or 
707(b)(1))  or  that  is  unique  to  the 
circumstances  of  the  issuer  (or  a  related 
party  within  the  meaning  of  section 
267(b)  or  707(b)(1)).  such  as  dividends, 
profits,  or  the  value  of  the  issuer's  stock. 
However,  a  rate  does  not  fail  to  be  an 
objective  rate  merely  because  it  is  based 
on  the  credit  quality  of  the  issuer 

(ii)  Debt  instruments  issued  after 
April  3,  1994.  and  before  the  date  that 
is  60  days  after  final  regulations  are 
published  in  the  Federal  Register.  For 
debt  instruments  issued  after  April  3, 
1994,  and  before  the  date  that  is  60  days 
after  final  regulations  are  published  in 
the  Federal  Register,  an  objective  rate  is 
a  rate  (other  than  a  qualified  floating 
rate)  that  is  determined  using  a  single 
fixed  formula  and  that  is  based  on — 

(A)  One  or  more  qualified  floating 
rates: 

(B)  One  or  more  rates  where  each  rate 
would  be  a  qualified  floating  rate  for  a 
debt  instrument  denominated  in  a 
currency  other  than  the  currency  in 
which  the  debt  instnmient  is 
denominated: 

(C)  The  yield  or  changes  in  the  price 
of  one  or  more  items  of  personal 
property  (other  than  stock  or  debt  of  the 
issuer  or-a  related  party  within  the 
meaning  of  section  267(b)  or  707(b)(1)). 
provided  each  item  of  property  is ' 
actively  traded  within  the  meaning  of 
section  1092(d)(1)  (determined  without 
-egard  to  section  1092(d)(3)):  or 


(D)  A  combination 
in  paragraphs  (q)(l)(: 
this  section. 


Friday,  December  16.  1994  /  Proposed  Rules 


Federal  RegJUer  /  Voi.  59.  No.  241  /  Friday.  December  16.  1994  /  Proposed  Rules 


M90: 


of  rates  described 
ii)(A).  (B),  and  (G)  of 


(d)  Examples^  The  following  examples 
illustrate  the  rules  of  paragraphs  (b)  and 
(c)  of  this  sectic  a.  For  purposes  of  these 
examples,  assume  that  the  debt 
instrument  is  n^t  a  tax-exempt 
obligation.  In  addition,  unless  otherwise 
provided,  sssune  that  the  rate  is  not 
reasonably  expected  to  result  in  a 
significant  fionS-Ioading  or  back-loading 
of  interest  and  that  the  rate  is  not  based 
on  objective  financial  or  economic 
information  thaj  is  within  the  control  of 
the  issuer  (or  a  lelated  party)  or  that  is 
luiique  to  the  ci^umstances  of  the 
issuer  (or  a  relal  ed  party). 

*  •        •        *        » 

Example  4.  Rati  based  on  changes  in  the 
value  of  a  comma  lity  index  X  issues  a  debt 
instrument  that  pi  ovides  for  annual  interest 
pa>Tnents  at  the  ei  id  of  each  year  at  a  rate 
equal  to  the  perce  itage  increase,  if  any,  in . 
the  value  of  an  in<  ex  for  the  year 
immediately  preci  ding  the  payment.  The 
index  is  based  on  iie  prices  of  several 
actively  traded  co  nmodities.  Variations  in 
the  value  of  this  ii  iterest  rate  cannot 
reasonably  be  exp  »cted  to  measure 
contemporaneous  variations  in  the  cost  of 
newly  borrowed  f  inds.  Accordingly,  the  rate 
is  not  a  qualified  I  oating  rate.  However, 
because  the  rate  ij  based  on  objective 
financial  informal  ion.  the  rate  is  an  objective 
rate. 

Example  5.  Rati  based  on  a  percentage  of 
S&P  500  Index.  X  Issues  a  debt  instrument 
that  provides  for  ^nnual  interest  payments  at 
the  end  of  each  y^  based  on  a  fixed 
percentage  of  the  ialue  of  the  S&P  500  Index. 
Variations  in  the  value  of  this  interest  rate 
cannot  reasonablyj  be  expected  to  measure 
contemporaneous{variations  in  the  cost  of 
newly  borrowed  finds  and.  therefore,  the 
rate  is  not  a  quallBed  floating  rate.  Although 
the  rate  would  be  an  objective  rate  under 
paragraph  (c)(l)(i]jof  this  section,  the  rate  is 
not  an  objective  r«e  because  it  is  reasonably 
expected  that  the  Average  value  of  the  rate 
during  the  first  hdf  of  the  instnunent's  term 
will  be  significantly  less  than  the  average 
value  of  the  rate  dliring  the  final  half  of  the 
instrument's  term] 

Example  6.  Rati  based  on  issuer's  profits. 
Z  issues  a  debt  instrument  that  provides  for 
annual  interest  payments  equal  to  20  percent 
if  Z's  net  profits  eerned  during  the  year 
immediately  preceding  the  payment. 
Variations  in  the  ^lue  of  this  interest  rate 
cannot  reasonably!  be  expected  to  measure 
contemporaneous  k^ariations  in  the  cost  of 
newly  borrowed  fiinds.  Accordingly,  the  rate 
is  not  a  qualified  Qoating  rate.  In  addition, 
because  the  statedirate  is  based  on  objective 
financial  information  that  is  unique  to  the 
issuer's  cixcumstafices,  the  rate  is  not  an 
objective  rate. 

•  •         • 

Example  lO.Rae  based  on  an  inflation 


index  On  January 


instrument  that  pi  )vides  for  annual  interest 
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1. 1996.  X  issues  a  debt 


payments  at  the  end  of  each  year  at  a  rate 
equal  to  400  basis  points  (4  percent)  plus  the 
annual  percentage  change  in  a  general 
inflation  index  (e.g.,  the  Consumer  Price 
Index,  U.S.  City  Average,  All  Items,  for  all 
Urban  Consumers,  seasonally  unadjusted). 
Variations  in  the  value  of  this  interest  rate 
cannot  reasonably  be  expected  to  measure 
contemporaneous  variations  in  the  cost  of 
newly  borrowed  funds.  Accordingly,  the  rate 
is  not  a  qualified  floating  rate.  However, 
because  the  rate  is  based  on  objective 
economic  information,  the  rate  is  an  objective 
rate. 

(e)  *  *  • 

(2)  Variable  rate  debt  instrument  that 
provides  for  annual  payments  of  interest 
at  a  single  variable  rate.  If  a  variable  rate 
debt  instrument  provides  for  stated 
interest  at  a  single  qualified  floating  rate 
or  objective  rate  that  is  unconditionally 
payable  in  cash  or  in  property  (other 
than  debt  instruments  of  the  issuer),  or 
that  will  be"  constructively  received 
under  section  451,  at  least  annually — 

(i)  All  stated  interest  with  respect  to 
the  debt  instrtiment  is  qualified  stated 
interest; 

(ii)  The  amount  of  qualified  stated 
interest  and  the  amount  of  DID,  if  any, 
that  accrues  during  an  accrual  period  is 
determined  under  the  rules  applicable 
to  fixed  rate  debt  instruments  by 
assuming  that  the  variable  rate  is  a  fixed 
rate  equal  to — 

(A)  In  the  case  of  a  qualified  floating 
rate  or  qualified  inverse  floating  rate, 
the  value,  as  of  the  issue  date,  of  the 
qualified  floating  rate  or  qualified 
inverse  floating  rate;  or 

(B)  In  the  case  of  an  objective  rate 
(other  than  a  qualified  inverse  floating 
rate),  a  fixed  rate  that  reflects  the  yield 
that  is  reasonably  expected  for  the  debt 
instrument;  and 

(iii)  Qualified  stated  interest  allocable 
to  an  accrual  period  is  increased  (or 
decreased)  if  the  interest  iactually  paid 
during  an  accrual  period  exceeds  (or  is 
less  than)  the  interest  assumed  to  be 
paid  during  the  accrual  period  under 
paragraph  (e)(2)(ii)  of  this  section. 

(3)  •  •  * 

(v)  Examples.  The  following  examples 
illustrate  the  rules  in  paragraphs  (e)  (2) 
and  (3)  of  this  section. 
•        *        *         *        • 

Example  3.  Adjustment  to  qualified  stated 
interest  for  actual  payment  of  interest— (i) 
Facts.  On  January  1, 1995,  Z  purchases  at 
original  issue,  for  590,000,  a  variable  rate 
debt  instrument  that  matures  on  January  1, 
1997,  and  has  a  stated  principal  amount  of 
$100,000,  payable  at  maturity  The  debt 
instrument  provides  for  annual  payments  of 
interest  on  January  1  of  each  year,  beginning 
on  January  1. 1996.  The  amount  of  interest 
payable  is  the  value  of  annual  LIBOR  on  the 
payment  date.  The  value  of  annual  LIBOR  on 
January  1, 1995,  and  January  1, 1996,  is  5 
percent-,  compounded  annually.  The  value  of 


amuial  LIBOR  on  January  1. 1997,  is  7 
percent,  compoonded  annually. 

(ii)  Acaual  ef  Ott)  and  quailed  stated 
inteiesf.  Under  poagrapfa  (e)(2)  of  this 
section,  the  variabie  rate  debt  instmmetil  is 
treated  as  a  2-ywr  debt  inatRinwnt  tbai  has 
an  issue  price  of  $80,000,  a  stated  principal 
amount  of  S100,000,  and  interest  paynwDto  of 
55,000  at  the  and  of  flMdi  ywr.  The  ddM 
instrument  has  510,000  of  OID  and  the 
annual  interest  payments  of  55,000  are 
qualified  stated  intenst  payments.  Undw 
§  1.1272-1.  the  debt  inatnunnit  has  a  yield 
of  10.a2  percent.  caoipouDdad  annually.  The 
amount  of  OID  allocable  to  the  first  annual 
accrual  period  (assuming  Z  uses  annual 
accrual  periods)  is  $4,743.25 
(($90.000x.l0i2)-$5.000),  and  the  amount  of 
OID  allocable  to  the  second  annua)  accrual 
period  is  $5,250.75  ($10O,00O-$04,743.2S). 
Under  pmgraph  (^2Xiii)  of  this  section,  the 
$2,000  dlffmoca  batweeu  the  $7,000  interest 
payment  actually  made  at  maturity  and  the 
$5,000  interest  payment  assumed  to  be  made 
at  maturity  under  the  equivalent  fixed  rate 
debt  instrument  is  treated  as  additional 
qualified  stated  interest  for  the  period. 
•         *         •         ♦         * 

Par.  ».  Section  1.1275-6  is  added  to 
read  as  follows: 

fl-lgg-^    »nl»flia»unofqMalifytn9<>aft< 
instruments. 

(a)  /n  general.  This  section  generally 
provides  fiir  the  integration  of  a 
qualifying  debt  instrument  with  a  hedge 
or  combination  of  hedges  if  the 
combined  cash  flows  of  the  coropcments 
are  substantially  equivalent  to  the  cash 
flows  on  a  fixed  or  variable  rate  debt 
instrument.  Hie  int^;reted  transaction 
is  generally  subject  to  the  rules  of  this 
section  rather  than  the  rules  each 
component  of  the  transaction  would  be 
subject  to  on  a  separate  basis.  The 
purpose  of  this  section  is  to  permit  a 
more  appropriate  determination  of  the 
character  and  timing  of  income, 
deductions,  gains,  or  losses  than  would 
be  permitted  by  a  separate  accoimting 
for  the  components.  The  rules  of  this 
section  must  be  interpreted  consistoitly 
with  this  purpose.  The  rules  of  this 
section  affect  only  the  taxpayer  who 
holds  (or  issues)  the  qualifying  debt 
instrument  and  enters  into  the  hedge, 
(b)  Definitions— (l)  Qualifying  debt 
instnunent—{i]  In  g/sneml.  A  qualifying 
debt  instnunent  is  a  debt  instrument 
subject  to  either  §  1.1275-4  (relating  to 
contingmt  payment  debt  instruments) 
or  §  1.1275-S  (relating  to  variable  rate 
debt  instruments),  or  is  an  integrated 
transaction  as  defined -ia  paragraph  (c) 
of  this  section.  However,  a  tax-exempt 
obligation,  as  defined  in  section 
1275(a)(3).  is  not  a  qualifying  debt 
instrumenL 

(ii)  Special  rule  if  all  pigments  on  a 
(febt  instnimait  are  pnportiontdly 
hedged.  If  a  debt  iiotniment  is  a 


qualifying  debt  instrument  and  all 
principal  and  interest  payments  under 
the  instrument  are  hedged  in  the  same 
proportion,  then,  for  purposes  of  this 
section,  the  pwtion  of  the  instrunent 
that  is  hedged  is  treated  as  a  qualifying 
d^t  instrumenL 

(2)  Section  1.1275-6  hedgt—li)  In 
general.  A  §  1.1275-6  hed^  is  any 
financial  instrument  (as  defined  in 
paragraph  (b)(3)  of  this  section)  such 
that  the  combined  cash  flows  of  the 
financial  instrument  and  the  quahfying 
debt  instrument  permit  the  calculation 
of  a  yield  to  maturity  (under  the 
principles  of  section  1272),  or  the  ri^t 
to  the  combined  cash  flows  would 
qualify  as  a  variable  rate  debt 
instrument  under  §  1.1275-5  that  pays 
interest  at  a  qualified  floating  rate  or 
rates  (except  for  the  requirement  that 
the  interest  payments  be  stated  as 
interest).  A  financial  instrument  that 
hedges  currency  risk,  however,  is  not  a 
§1.1275-6  hedge. 

(ii)  Limitation.  A  taxpayer  cannot  treat 
a  debt  instrument  it  issues  as  a 
§  1.1275-6  hedge  of  a  debt  instrument  it 
holds  and  a  taxpayer  cannot  treat  a  debt 
instrument  it  holds  as  a  S  1.1275-6 
hedge  of  a  debt  instnunent  it  issues. 

(3  J  Financial  instrumertt.  For 
purposes  of  this  section,  a  financial 
instrument  is  a  spot,  forward,  or  futures 
contract,  an  option,  a  notional  imncipal 
contract,  a  debt  instrument,  or  a  similar 
instrument,  or  ctnnbination  or  series  of 
financial  instruments.  Stock,  howevo-, 
is  not  a  financial  instrummt  for 
purposes  of  this  section. 

(4)  Synthetic  debt  ins^ument.  The 
synthetic  debt  instrument  is  the 
hypothetical  debt  instrument  with  the 
same  cash  flows  as  the  canlmied  cash 
flows  of  the  qualifying  d^  instrument 
and  the  §  l.l27&-«  hedge. 

Ic)  Integrated  trttnaactitm—{i) 
Integration  by  taxpayer.  Except  as 
otherwise  fvovided  in  thig  section,  a 
quahfying  debt  instrument  and  a 
§  1.1275-6  hedge  are  an  int^rated 
transaction  if  all  of  the  following 
reouirements  are  satined — 

(i)  The  taxpayer  satisfies  the 
identification  requirements  of  paragraph 
(f)  of  this  section  cm  or  before  the  date 
the  taxpayer  enters  into  the  §  l  .1275-6 
hedge. 

(ii)  None  of  the  parties  to  the 
§  1.1275-6  hedge  are  related  within  the 
meaning  of  sectioo  267(b)  or  707(bMl) 
(other  than  parties  that  have  made  a 
separate-entity  election  under  §  1.1221- 
2(d)). 

(iii)  Both  the  quahfying  dd>t 
instfument  and  the  §  1.1275-6  hedge  are 
entered  into  by  the  same  individual, 
partnership,  trust,  estate,  or  cotpocation 
(regardless  of  whether  the  corporation  is 


a  member  of  an  affihated  group  of 
corporations  that  files  a  consolidated 
return). 

(iv)  With  respect  to  a  foreign  person 
engaged  in  a  U.S.  trade  or  business  that 
issues  or  acquires  a  qualifying  debt 
instrument  or  enters  into  a  S  1.1275-6 
hedge  through  the  trade  or  business,  all 
items  of  income  and  expense  associated 
with  the  qualifying  debt  instrument  and 
the  §  1.1275-6  hedge  (other  than  interest 
expense  that  is  subject  to  §  1.882-5) 
would  have  been  eflectively  connected 
with  the  U.S.  trade  or  business 
throughout  the  term  of  the  synthetic 
debt  instrument  had  this  section  not 
appUed. 

fv)  The  qualifying  debt  instrument, 
any  other  debt  instrument  that  is  pail  of 
the  same  issue  as  the  qualifying  debt 
instrument,  or  the  §  1.1275-6  hedge 
cannot  have  been  part  of  an  integrated 
transaction  entered  into  by  the  taxpayer 
that  has  been  terminated  under  the 
legging  out  rules  of  paragraph  (d)(2)  of 
this  section. 

(vi)  The  §  1.1275-6  hedge  is  entered 
into  on  or  after  the  date  the  qualifying 
debt  instrument  is  issued  ot  acquired. 

(2)  Integration  by  Commissioner.  The 
Commissioner  may  treat  a  qualifying 
debt  instrument  and  a  financia] 
instrument  (whetho-  entered  into  by  the 
taxpayer  or  by  a  rriated  party)  as  an 
int^rated  transaction  if  the  ccHnbined 
cash  flows  on  the  quahfying  debt 
instnunent  and  financial  instrument  are 
substantially  the  same  as  the  combined 
cash  flows  required  for  the  financial 
instinunent  to  be  a  §  1.1275-6  hedge. 
Hie  circimistances  unda  which  the 
CommissicHier  may  require  integration 
include,  but  are  not  limited  to,  the 
following: 

(i)  A  taxpayer  fails  to  identify  a 
quahfying  d^  instrument  and  the 
§  1.1275-6  hedge  under  paragraph  (1)  of 
this  section. 

(ii)  A  taxpayer  issues  or  acquires  a 
quahfying  debt  instrument  and  a  related 
party  (within  the  meaning  of  sectioo 
267(b)  or  707(b)(1))  enters  mto  the 
§1.1275-6  hedge. 

(iii)  A  taxpayer  issues  or  acquires  a 
qualifying  deb*  instrument  and  enters 
into  the  §  1.1275-6  hedge  with  a  related 
party  (within  the  meaning  of  section 
267(b)  or  707(b)(1)). 

(iv)  The  taxpayer  legs  out  of  an 
integrated  transaction  and  subsequently 
enters  into  a  new  §  1.1275-6  hedge  with 
respect  to  the  same  quahfying  debt 
instrument  or  other  debt  instrument  that 
is  part  of  the  same  issue. 

(d)  Special  rules  for  legging  into  and 
legging  out  of  an  integrated 
transacUon—{l]  legging  mto— (i) 
Definition.  Legging  into  an  intimated 
transaction  under  this  section  uteans 
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that  a  §  1.1275-6  hedge  is  enteted  into 
after  the  date  the  qualifying  debt 
instrument  is  issued  by  the  taxpayer  or 
acquired  by  the  taxpayer,  and  the 
requirements  of  paragraph  (cHl)  of  this 
section  are  satisfied  on  the  date  the 
§  1.1275-6  hedge  is  entered  into  (the 
leg-in  date). 

(ii)  Treatment.  If  a  taxpayer  legs  into 
an  integrated -transaction,  the  taxpayer 
treats  the  qualifying  debt  instrument 
imder  the  applicable  rules  for  accruing  - 
interest  and  OID  up  to  the  leg-in  date, 
except  that  the  day  before  the  leg-in  date 
is  treated  as  the  end  of  an  accrual 
period.  As  of  the  leg-in  date,  the 
qualifying  debt  instrument  is  subject  to 
the  rules  of  paragraph  (g)  of  this  section. 

(iii)  Anti-abuse  rule.U  a  taxpayer  legs 
into  an  integrated  transaction  with  a 
principal  purpose  of  deferring  or 
accelerating  income  or  deductions  on 
the  qualifying  debt  instrument,  the 
Commissioner  may — 

(A)  Treat  the  qualifying  debt 

^  instrument  as  sold  for  its  fair  market 
'  value  on  the  leg-in  date;  or 

(B)  Refuse  to  allow  the  taxpayer  to 
integrate  the  qualifying  debt  instrument 
and  the  §  1.1275-6  hedge. 

(2)  Legging  out — (i)  Definition — (A) 
Legging  out  if  the  taxpayer  has 
integrated.  If  a  taxpayra-  has  integrated  a 
qualifying  debt  instnunentand  a 
§  1.1275-6  hedge  under  paragraph  (c)(1) 
of  this  section,  legging  out  means  that, 
prior  to  the  matiinty  of  the  synthetic 
debt  instrument,  the  taxpayer  disposes 
of  or  otherwise  terminates  all  or  a  part 
of  the  qualifying  debt  instrument  or 
§  1  1275-6  hedge,  the  §  1.1275-6  hedge 
ceases  to  meet  the  requirements  for  a 
§  1 1275-6  hedge,  or  the  taxpayer  fails 
to  meet  any  requirement  of  paragraph 
(c)(1)  of  this  section.  If  the  taxpayer  fails 
to  meet  the  requirements  of  paragraph 
(c)(1)  of  this  section  but  meets  the 
requirements  of  paragraph  (c)(2)  of  this 
section,  the  Commissioner  may  treat  the 
taxpayer  as  not  legging  out.  A  taxpayer 
that  disposes  of  or  terminates  both  the 
qualifying  debt  instrument  and  the 
§  1  1275-6  hedge  on  the  same  day  is 
considered  to  have  disposed  of  or 
otherwise  terminated  the  synthetic  debt 
instrument  rather  than  to  have  legged 
.  out 

(B)  Legging  out  if  the  Commissioner 
has  integrated.  If  the  Commissioner  has 
integrated  a  qualifying  debt  instrument 
and  a  financial  instnmient  under 
paragraph  (c)(2)  of  this  section,  legging 
out  means  that,  prior  to  the  maturity  of 
the  synthetic  debt  instnunent,  the 
requirements  for  Commissioner 
integration  uinder  paragraph  (c)(2)  of 
this  section  are  not  met  or  the  taxpayer 
fails  to  meet  the  requirements  for 
taxpayer  integration  under  paragraph 
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(c)(1)  of  this  sec^onr  and  the 
Commissioner  agrees  to  allow  the 
taxpayer  to  be  Mated  as  legging  out  A 
taxpayer  that  disposes  of  or  terminates 
both  the  qualify]  ag  debt  instnmient  and 
the  financial  ins  rument  on  the  same 
day  is  considers  1  to  have  disposed  of  or 
otherwise  termii  lated  the  synthetic  debt 
instnunent  rath(  rthan  to  have  legged 
out 

(ii)  Operating  rules.  If  a  taxpayer  legs 
out  (or  is  treatec  as  legging  out)  of  an 
integrated  tran»  ction.  the  following 
rules  apply — 

(A)  The  transs  ction  is  treated  as  an 
integrated  transiction  during  the  time 
the  requirement  of  paragraph  (c)(1)  or 
(2)  of  this  sectio  i,  as  appropriate,  are 
satisfied. 

(B)  If  the  §  l.lt275-6  hedge  is  disposed 
of  or  otherwise  ^rminated,  the  synthetic 
debt  instrument  is  treated  as  sold  or 
otherwise  termi  lated  for  its  fair  mariwt 
value  on  the  leg  out  date  and,  except  as 
provided  in  par  igraph  (d)(2)(ii)(D)  of 
this  section,  any  income,  deduction, 
gain,  or  loss  is  realized  and  recognized 
on  the  leg-out  date.  Appropriate 
adjustments  are:  made  as  of  the  leg-out 
date  to  reflect  afty  difference  between 
the  fair  market  f  alue  of  the  qualifying 
debt  instrument  and  the  adjusted  issue 
price  of  the  qualifying  debt  instrument. 
For  example,  if  h  qualifying  debt 
instnmient  is  SI  bject  to  §  1.1275-^,  a 
holder  must  usi  the  principles  of 

§  1.1275-4(b)(9  (i)  to  compute  interest 
accruals  on  the  instrument  after  the  leg- 
out  date. 

(C)  If  the  qua  ifying  debt  instrument  is 
disposed  of  or  ( therwise  terminated,  the 
synthetic  debt  i)istrument  is  treated  as 
sold  for  its  fair  market  value  on  the  leg- 
out  date  and  th  s  §  1.1275-6  hedge  is 
treated  as  enter  )d  into  at  its  fair  market 
value  immedial  ely  after  the  taxpayer 
legs  out. 

(D)  If  a  taxpa  rer  legs  out  of  an 
integrated  tram  action  by  disposing  of  or 
otherwise  terminating  a  §  1.1275-6 
hedge  within  36  days  of  legging  into  the 
integrated  tram  action,  then  any  loss  or 
deduction  dete  mined  under  paragraph 
(d)(2)(ii)(B)  of  t|iis  section  is  not 
allowed.  Appropriate  adjustments  are 
made  to  the  qualifying  debt  instrument 
to  take  into  ace  aunt  any  disallowed  loss. 

(e)  Transact!  jns  part  of  a  straddle.  At 
the  discretion  ^f  the  Commissioner,  a 
transaction  mw  not  be  integrated  imder 
paragraph  (c)(n  of  this  section  if,  prior 
to  the  time  thepntegrated  transaction  is 
identified,  the  qualifying  debt 
instrument  is  gart  of  a  straddle  as 
defined  in  sect  on  1092(c). 

(f)  Identifica  ion  requirements — (1) 
Identification  >y  taxpayer.  For  each 
integrated  tran  >action,  a  taxpayer  must 


enter  and  retain  as  part  of  its  books  and 
records  the  following  information — 

(i)  The  date  the  qualifying  debt 
instrument  was  issued  or  acquired  by 
the  taxpayer  and  the  date  the  §  1.1275- 
6  hedge  was  entered  into  by  the 
taxpayer; 

(li)  A  description  of  the  qualifying 
dd)t  instrument  and  the  §  1.1275-6 
hedge;  and 

(iii)  A  summary  of  the  cash  flows  and 
accruals  resulting  from  treating  the 
qualifying  debt  instrument  and  the 
§  1.1275-6  hedge  as  an  integrated 
transaction  (i.e.,  the  cash  flows  and 
accruals  on  the  synthetic  debt 
instrument). 

(2)  Identification  by  trustee  on  behalf 
of  beneficiary.  A  tnistee  of  a  tnist  that 
enters  into  a  synthetic  debt  instrument 
may  satisfy  the  identification 
requirements  described  in  paragraph 
(f)(1)  of  this  section  on  behalf  of  a 
beneficiary  of  the  trust. 

(g)  Taxation  of  integrated 
transactions — (1)  General  rule.  An 
integrated  transaction  is  generally 
treated  as  a  single  transaction  by  the 
taxpayer  during  the  period  that  the 
transaction  qualifies  as  an  integrated 
transaction.  Except  as  provided  in 
paragraph  (g)(12)  of  this  section,  while 
a  quahfying  debt  instrument  and  a 
§  1.1275-6  hedge  are  part  of  an 
integrated  transaction,  neither  the 
qualifying  debt  instrument  nor  the 
§  1.1275-6  hedge  is  subject  to  the  rules 
that  would  apply  on  a  separate  basis  to 
the  debt  instniment  and  the  §  1.1275-6 
hedge,  including  sections  263(g),  475, 
1092. 1256,  or  1258,  or  §§  1.446-  3. 
1.446-4.  or  1.1221-2.  The  rules  that 
would  govern  the  treatment  of  the 
synthetic  debt  instrument  generally 
govern  the  treatment  of  the  integrated 
transaction.  For  example,  the  integrated 
-  transaction  may  be  subject  to  section 
263(g)  or,  if  the  synthetic  debt 
instrument  would  be  part  of  a  straddle, 
section  1092.  Generally,  the  synthetic 
debt  instrument  is  subject  to  sections 
163(e),  1271  through  1275,  and  1286 
with  terms  as  follows. 

(2)  Issue  date.  The  issue  date  of  the 
synthetic  debt  instrument  is  the  date  the 
§  1.1275-6  hedge  is  entered  into  by  the 
taxpayer. 

(3)  Term.  The  term  of  the  synthetic 
drf)t  instrument  is  the  period  begiiming 
on  the  issue  date  of  the  synthetic  debt 
instrument  and  ending  on  the  maturity 
date  of  the  qualifying  debt  instnunent. 

(4)  Issue  price.  The  issue  price  of  the 
synthetic  debt  instrument  is  the 
adjusted  issue  price  of  the  qualifying 
debt  instrument  on  the  issue  date  of  the 
synthetic  debt  instrument. 

(5)  Adjusted  issue  price.  In  general, 
the  adjusted  issue  price  of  the  synthetic 


debt  instrument  is  determined  under  the 
principles  of  §  l.l275-l(c). 

(6)  Qualified  stated  interest.  Qualified 
stated  interest  payments  on  the 
synthetic  debt  instrument  are  payments 
that  would  be  treated  as  qualified  stated 
interest  under  the  principles  of 

§  1.1273-l(c)  if  the  payments  were 
stated  as  interest. 

(7)  Stated  redemption  price  at 
maturity— ii)  Synthetic  debt  instruments 
that  are  borrowings.  If  the  synthetic  debt 
instrument  is  a  borrowing,  ihe 
instrument's  stated  redemption  price  at 
maturity  is  the  sum  of  all  amounts  paid 
or  to  be  paid  on  the  qualifying  debt 
instniment  and  the  §  1.1275-6  hedge, 
reduced  by  any  amounts  received  or  to 
be  received  on  the  §  1.1275-6  hedge  and 
any  amounts  treated  as  qualified  stated 
interest  on  the  synthetic  debt 
instrument  under  paragraph  (g)(6)  of 
this  section. 

(ii)  Synthetic  debt  instruments  that 
are  loans.  If  the  synthetic  ddit 
instrument  is  a  loan,  the  instrument's 
stated  redemption  price  at  maturity  is 
the  sum  of  all  amounts  received  or  to  be 
received  on  the  qualifying  debt 
instniment  and  the  §  1.1275-6  hedge, 
reduced  by  any  amounts  paid  or  to  be 
paid  on  the  §  1.1275-6  hedge  and  any 
amoimts  treated  as  qualified  stated 
interest  on  the  synthetic  debt 
instrument  under  paragraph  (g)(6)  of 
this  section. 

(8)  Source  of  interest  income  and 
allocation  of  expense.  The  source  of 
interest  income  from  the  synthetic  debt 
instniment  is  determined  by  reference 
to  the  source  of  income  of  the  quaUiying 
debt  instniment  imder  sections  861(a)(1) 
and  862(a)(1).  For  purposes  of  section 
904.  the  character  of  interest  fitim  the 
synthetic  debt  instrument  is  determined 
by  reference  to  the  character  of  the 
interest  income  bom  the  qualifying  d^ 
instrument.  Interest  expense  is  allocated 
and  apportioned  under  regulations 
under  section  861  or  under  §  1.882-5. 

(9)  Effectively  connected  income 
Interest  income  of  a  foreign  person 
residting  from  a  synthetic  debt 
instrument  entered  into  by  the  foreign 
person  that  satisfies  the  requirements  of 
paragraph  (c)(l)(iv)  of  this  section  is 
treated  as  effectively  connected  with  a 
U.S.  trade  or  business.  Interest  expense 
of  a  foreign  person  resulting  from  an 
integrated  transaction  entered  into  by 
the  foreign  person  that  satisfies  the 
requirements  of  paragraph  (c)(l)(iv)  of 
this  section  is  allocated  and  apportioned 
under  §1.882-5. 

(10)  Not  a  short-term  obligation.  If  the 
sjmthetic  debt  instrument  has  a  term  of 
one  year  or  less,  the  synthetic  debt 
instrument  is  not  treated  as  a  short-term 


obligation  for  purposes  of  section 
1272(a)(2)(C). 

(11)  Special  rules  for  integration  by 
the  Commissioner.  If  the  Commissioner 
requires  integration,  appropriate 
adjustments  are  made  to  the  treatment 
of  the  synthetic  debt  instniment.  and.  if 
necessary,  the  quaUfying  debt 
instrument  and  financial  instrument 
For  example,  the  Commissioner  may 
treat  a  financial  instniment  that  is  not 

a  §  1.1275-6  hedge  as  a  §  1.1275-6 
hedge  when  applying  the  rules  of  this 
section.  The  isstie  date  of  the  synthetic 
debt  instniment  is  the  date  determined 
appropriate  by  the  Commissioner  to 
reouire  integration. 

(12)  Retention  of  separate  transaction 
rules  for  certain  purposes.  This 
peragraph  (g)(12)  provides  for  the 
retention  of  separate  transaction  rules 
for  cotain  purposes.  In  addition,  the 
Commissioner  may  require  use  of 
separate  transaction  rules  for  any  aspect 
of  an  integrated  transaction  by 
publication  in  the  Internal  Revenue 
Bulletin  (see  §  601.601(d)(2)(ii)  of  this 
chapter). 

(ij  Foreign  persons  that  enter  into 
integrated  transactions  giving  rise  to 
U.S.  source  income  not  effectively 
connected  with  a  U.S.  trade  or  business. 
If  a  foreign  person  enters  into  an 
integrated  transaction  that  gives  rise  to 
U.S.  source  interest  income  (determined 
under  the  source  rules  for  the  synthetic 
debt  instrument)  not  effectively 
connected  with  a  U.S.  trade  or  business 
of  the  foreign  person,  paragraph  (g)  of 
this  section  does  not  apply  for  purposes 
of  sections  871(a),  881, 1441, 1442.  and 
6049.  These  sections  of  the  Internal 
Revenue  Code  are  applied  to  the 
qualifying  debt  instrument  and  the 
§  1.1275-6  hedge  on  a  separate  basis. 
For  example,  if  a  U.S.  corporation  issues 
a  qualifying  debt  instrument  and  enters 
into  a  notional  principal  contract  that  is 
a  §  1.1275-6  hedge,  the  source  of 
interest  on  the  qualifying  debt 
instrument  is  determined  imder  section 
861.  In  general,  the  interest  constitutes 
U.S.  source  interest  that  is  subject  to 
withholding  tax  to  the  extent  provided 
in  sections  871.  881. 1441.  and  1442. 
The  source  of  payments  on  the  notional 
principal  contract  is  determined  imder 
§  1.863-7  and,  to  the  extent  paid  to  a 
non-U.S.  person  who  is  not  engaged  in 
a  U.S.  trade  or  business,  constitutes 
non-U.S.  source  income  that  is  not 
subject  to  U.S.  withholding  tax. 

(ii)  Relationship  between  issuer  and 
holder.  Because  the  rules  of  this  section 
affect  only  the  taxpayer  holding  or 
issuing  the  qualifying  debt  instrument 
(i.e.,  either  the  issuer  or  a  particular 
holder),  any  provisions  of  the  Internal 
Revenue  Code  or  regulations  that  govern 


the  relationship  between  the  issuer  and 
holder  of  the  quaUfying  debt  instrument 
are  applied  on  a  separate  basis.  For 
example,  taxpayers  must  comply  with 
any  reporting  or  disclosure 
requirements  on  any  quahfying  debt 
instniment  as  if  it  were  not  part  of  an 
integrated  transaction.  Thus,  if  required 
under  §  1.1275-4(b)(4),  an  issuer  of  a 
contingent  payment  debt  instniment 
subject  to  integrated  treatment  must 
provide  the  projected  payment  schedule 
to  holders. 

(h)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section. 
In  each  example,  assume  that  the 
qualifying  debt  instniment  is  a  debt 
instrument  for  federal  income  tax 
purposes.  No  inference  is  intended, 
however,  as  to  whether  the  debt 
instrument  constitutes  a  debt 
instrument  for  federal  income  tax 
purposes. 

Example!  Issuer hedge~-{i) FacU. On 
January  1, 1997,  V,  a  domestic  corporation, 
issues  a  5-year  debt  instrument  for  Si  ,000. 
The  debt  instniment  provides  for  annual 
payments  of  interest  at  a  rate  equal  to  the 
value  of  1-year  LIBOR  and  a  principal 
payment  of  Si. 000  at  maturity.  On  the  same 
day.  V  enters  into  a  5-year  interest  rate  swap 
agreement  with  an  unrelated  party.  Under  the 
swap,  V  pays  6  percent  and  receives  1-year 
LIBOR  on  a  notional  principal  amount  of 
SI, 000.  The  payments  on  the  swap  are  fixed 
and  made  on  the  same  days  as  the  payments 
on  the  debt  instrument.  Also  on  January  1, 
1997,  V  identifies  the  debt  instrument  and 
die  swap  as  an  integrated  transaction  in 
accordance  with  the  requirements  of 
paragraph  (f)  of  this  section. 

(ii)  Eligibility  for  integration.  The  debt 
instrument  is  a  quaUfying  debt  instrument 
because  it  is  a  variable  rate  debt  instrument. 
The  swap  is  a  §  1.1275-6  hedge  because  it  is 
a  financial  instrument  and  a  yield  to  maturity 
on  the  combined  cash  floMfs  of  the  swap  and 
the  debt  instniment  can  be  calculated.  V  has 
met  the  identification  requirements,  and  the 
other  requirements  of  paragraph  (c)(1)  of  this 
section  are  satisfied.  Therefore,  the 
transaction  is  an  integrated  transaction  under 
this  section. 

(iii)  Treatment  of  the  synthetic  debt 
instwment.  The  synthetic  debt  instrument  is 
a  5-year  debt  instrument  that  has  an  issue 
price  of  SI  ,000  and  provides  for  annual 
interest  payments  of  S60  and  a  principal 
payment  of  Si. 000  at  maturity.  Under 
paragraph  (g)(6)  of  this  section,  the  annual 
interest  payments  on  the  synthetic  debt 
instrument  are  treated  as  qualified  stated 
interest  payments.  Under  paragraph  (g)(7)(i) 
of  this  section,  the  synthetic  debt  instrument 
has  a  stated  redemption  price  at  maturity  of 
Sl,000.(the  sum  of  all  amounts  to  be  paid  on 
the  qualifying  debt  instrument  and  the  swap, 
reduced  by  amounts  to  be  received  on  the 
swap  and  the  annual  interest  payments  on 
the  synthetic  debt  instrument).  Therefore,  the 
synthetic  debt  instrument  has  no  OID. 

Example  2  Issuer  hedge  with  an  option — 
(i)  Facts.  On  January  1. 1996,  W  co-poratir-n 
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isaoM  far  &1.000«  d«bt  inalnuiieat  that 
matuiM  OQ  Hecaniber  31. 199&  The  debt 
instrument  has  a  stated  principal  anuHint  of 
Si. 000  payable  at  maturity  The  debt 
iostnnnedt  also  provides  for  a  payment  at 
maturity  equal  to  $10  times  the  increase.if 
any.  in  (be  value  of  a  nationally  known 
composite  index  of  stocks  from  January  1 
1996,  to  the  maturity  date.  On  January  1 
1996.  W  also  purchases  bom  an  unrelated 
party  an  option  that  pays  $10  times  the 
increa.se.  if  any,  in  the  slock  index  h'om 
January  1. 1996.  to  December  31. 1998  W 
pays  $250  for  the  option.  W  identifies  the 
debt  instrument  and  option  as  an  integrated 
transaction  in  accordance  with  the 
requirements  of  paragraph  (f)  of  this  section 

(ii)  Eligibility  for  integration  The  debt 
instrument  is  a  qualifying  debt  instrument 
t>ecause  it  is  a  contingent  payment  debt 
instrument.  The  qption  is  a  §  1.1275-6  hedge 
because  it  is  a  financial  instrument  and  a 
yield  to  maturity  on  the  combined  cash  flows 
of  the  option  and  the  debt  instrument  can  be 
calculated.  W  has  met  the  identification 
requirements,  and  the  other  requirements  of 
paragraph  (c)(1)  of  this  section  are  satisRed. 
Therefore,  the  transaction  is  an  integrated 
transaction  under  this  section 

[lii]  Treatment  of  the  synthetic  dtibt 
instrument.  The  synthetic  debt  instrument  is 
a  3-year  debt  instrument  with  an  issue  price 
of  S1.000  that  provides  for  a  payment 
immediately  after  issuance  of  $250  and  a 
payment  of  $1,000  at  maturity  The  synthetic: 
debt  instrument  has  a  stated  redemption 
price  at  maturity  of  $1,250  and,  therefore,  has 
OID  of  $250.  The  S250  pa>Tnent  reduces  the 
adjusted  issue  price  of  the  synthetic  debt 
instrument  to  $750  immediately  after  it  is 
issued.  Therefore,  the  OID  allocable  to  the 
first  accriial  period  is  based  on  the  $750 
adjusted  issue  price.  See  §  1 1272-l(b) 

Example  3.  Hedge  with  prepaid  swap—i't) 
Fads.  On  January  1. 1996,  H  purchases  for 
£1.000  a  5-year  debt  instrument  that  provides 
tor  semiannual  pa>'ments  based  on  6-month 
pound  LIBOR  and  a  payment  of  the  £1,000 
principal  at  maturity  On  the  same  day.  H 
enters  into  a  swap  with  an  unrelated  third 
party  under  which  H  receives  10  percent,  in 
pounds,  semiannually  and  pays  6-month 
pound  LIBOR  semiannually  on  a  notional 
principal  amount  of  £1.000.  Payments  on  the 
swap  are  Bxed  and  made  on  the  same  date 
that  H  receives  payments  on  the  debt 
instrument.  H  also  makes  a  £162  prepa>'ment 
on  the  swap.  H  identifies  the  swap  and  the 
debt  instrument  as  an  integrated  transaction 
under  paragraph  (f)  of  this  section 

(ii)  Eligibility  for  integration  The  debt 
instrument  is  a  qualifying  debt  instrument 
bec'au.se  it  is  a  variable  rate  debt  instrument 
The  swap  is  a  §  1.1275-6  hedge  because  it  is 
a  fmancial  instrument  and  a  yield  to  maturity 
oh  the  combined  cash  flows  of  the  swap  and 
the  debt  instrument  can  be  calculated 
Although  the  debt  instrument  is 
denominated  in  pounds,  the  swap  hedges 
only  interest  rate  risk,  not  currency  risk.'fJec 
^  1  988-5(a)  for  the  treatment  of  a  debt 
mstnmientand  a  swap  if  the  swap  hedges 
currency  risk. 

(iii)  treatment  i/f  the  synthetic  debt 
. Kfnj/nerU.  The  ^nthetic  debt  instrument  i*; 
1  Vyear  debt  instrument  that  has  nn  i.ssur 
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price  of  £1,060  an  d  provides  for  semiannual 
interest  paymenu  of  £50  and  a  principal 
payment  ofEUOa  i  at  maturity  Under 
paragraph  (g](6)  m  this  section,  the 
semiannual  interast  payments  are  treated  as 
qualified  stated  iaterast  payments.  Under 
paragraph  (g)(7)(i|]  of  ftis  section,  the 
synthetic  debt  indtrument's  stated 
redemption  price  at  maturity  is  £838  (the 
sum  of  all  amounts  to  be  received  on  the 
qualifying  debt  itstrument  and  the  §1.1275- 
6  hedge,  reduced  by  all  amounts  to  be  paid 
on  the  §  1 1275-6  hedge  and  the  semiannual 
interest  payments  on  the  synthetic  debt 
instrument).  Becaise  the  issue  price  of  the 
synthetic  debt  instrument  exceeds  the 
instrument's  stated  redemption  price  at 
maturity,  the  synlhetic  debt  instrument  does 
not  have  OID.  Thf  synthetic  debt  instrument, 
however,  does  hcive  £162  of  amortizable  bond 
premium.  The  £162  prepayment  on  the 
§  1.1275-6  hedgejmade  by  H  on  January  1, 
1996,  increases  tke  adjusted  issue  price  of  the 
synthetic  debt  inftrument  to  £1462 
immediately  aftef  it  is  is.sued 

Example  4.  Laming  into  an  integrated 
transaction  by  oTo/der — (i)  Facts  On 
January  1.  1996,  J.  corporation  purchases  for 
$1,000,000  a  debt  instrument  that  matures  on 
December  31. 20#5  The  debt  instrument 
provides  for  annijal  payments  of  interest  at 
the  rate  of  6  percent  and  for  a  payment  at 
maturity  equal  tojsi  ,000.000,  increased  by 
the  excess,  if  any]  of  the  price  of  1.000  units 
of  a  commodity  an  December  31.  2005,  over 
$350,000.  and  decreased  by  the  excess,  if 
any.  of  $350,000  t)ver  the  price  of  1.000  units 
in  that  date.  Assume  that  on 
forward  price  of  the 
cember  31.  2005.  is 
ijected  amount  of  the 
Hty.  determined  under 
§  1.127S-4(b)(4).there&»e,  is  SI .020,000.  On 
January  1. 1999.  IC  enters  intoa  cash  settled 
forward  contractjwith  an  unrelated  party  to 
sell  1,000  units  qf  the  commodity  on 
December  31,  20A3.  for  $450,000.  Also  on 
January  1. 1999,  |(  identiGes  the  transaction 
as  an  integrated  l^ansaction  in  accordance 
with  the  require!  lents  of  paragraph  (f)  of  this 
section. 

(ii)  Eligibility)  jr  integration.  X  meets  the 
requirements  for  integration  as  of  January  1  - 
1999.  Therefore.  X  legged  into  an  integrated 
transaction  on  tfa  at  date.  Prior  to  that  date.  X 
treats  the  debt  in  Ururaent  under  the 
applicable  rules  )f  §1.1275-4. 

(iii)  Treofmeni  of  the  synthetic  debt 
instrument.  As  c   January  1, 1999,  the  debt 
instrument  and  I  le  forward  contract  are 
treated  as  an  inl(  grated  transaction.  The  issue 
price  of  the  synt  letic  debt  instrument  is 
equal  to  the  adji  tted  issue  price  of  the 
qualif>'ing  debt  i  istrument  on  the  leg-in  date. 
Sl.004.804  (assu  ning  one  year  accrual 
periods).  The  tei  ii  of  the  synthetic  debt 
instrument  is  from  January  1.  1999  to 
December  31.  2C  35.  The  synthetic  debt 
instrument  prov  des  for  annual  interest 
payments  of  $6Q  000  and  a  principal 
payment  at  raati  rity  of  $1. 100,000 
(Si. 000,000  *  SA  50JXX)  -  $350,000).  Under 
paragraph  (g)(6)  af  this  section,  the  annual 
interest  paymen  s  are  treated  as  qualified 
stated  interest  p  lyments.  Under  paragraph 
(g)(")(ii)  of  this  1  BCtion.  the  synthetic  debt 
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instnuaeot's  stated  teden^itioajirice  at 
maturity  is  $l,10O,Q004tbs  sum  oT  all 
amounts  to  be  received  on  the  qualifying  debt 
instrument  and  the  §  1.1275-6  hedge, 
reduced  by  ell  unounts  to  be  paid  on  the 
§  1.1275-6  hedge  ind  the  annual  interest 
payments  on  the  aynthstic  debt  instrument). 

Example  S.  Abusive  hg-in — (i)  Facts.  On 
January  1, 1996,  Y  corporation  purchases  for 
$1,000,000  a  d^t  instrument  that  matures  on 
December.31,  2000.  The  debt  instrument 
provides  for  annual  payments  of  interest  at 
the  THte  of  6  percent,  a  payment  on  December 
31. 1998  of  the  increase.  Ufany,  in  the  price 
of  a  commodity  from  January  1. 1996  to 
December  31, 1998.  and  a  payment  at 
maturity  of  $1,060,000  and  the  increase,  if 
any.  in  the  pu-ice  of  the  commodity  from 
December  31, 1998  to  maturity  Because  the 
debt  instmment  is  a  contingent  payment  debt 
instrument  subject  to  §  1.1275-4,  Y  accrues 
interest  based  on  the  projected  payment 
schedule. 

(ii)  Leg-in.  By  December  1998,  the  price  of 
the  commodity  has  substantially  increased 
and  Y  expects  a  positive  adjustment  on 
December  31, 1998.  On  December  20, 1998. 
Y  enters  into  an  agreement  to  exchange  the 
two  commodity  based  payments  on  the  debt 
instrument  for  two  payments  on  the  same 
dates  of  $1(X),000  each.  Y  identifies  the 
transaction  as  an  integrated  transaction  in 
accordance  with  the  requirements  of 
paragraph  (f)  of  this  section.  Y  disposes  of  the 
hedge  on  January  15. 1999. 

(iii)  Treatmenl.  The  legging  into  an 
integrated  transaction  has  the  effect  of 
deferring  the  positive  adjustment  from  1998 
to  1999.  Because  Y  legged  into  the  integrated 
transaction  with  a  principal  purpose  to  defer 
the  positive  adjustment,  the  Commissioner 
may  treat  the  debt  instrument  as  sold  for  its 
fair  market  value  on  the  leg-in  date, 
December  20, 1998.  or  refuse  to  allow 
integration. 

Example  6.  Integration  of  offsetting  debt 
instruments — (i)  Facts.  On  January  1. 1996.  Z 
issues  two  10-<year  debt  instruments.  The 
first.  Issue  1.  has  an  issue  price  of  $1,000, 
pays  interest  annually  at  6  percent,  and.  at 
maturity,  pays  $1 ,000,  increased  by  SI  times 
the  increase,  if  any,  in  the  value  of  the  S&P 
100  Index  over  the  term  of  the  instrument 
and  reduced  by  $1  times  the  decrease,  if  any 
in  the  value  of  the  S&P  100  Index  over  the 
term  of  die  instrument.  However,  the  amount 
paid  at  matiurity  may  not  be  less  than  $500 
or  more  than  $1,500.  The  second.  Issue  2.  has 
an  issue  price  of  $1,000,  pays  interest 
annually  at  8  percent,  and,  at  maturity,  pays 
SI. 000,  reduced  by  $1  times  the  increase,  if 
any.  in  the  value  of  the  S&P  1(K)  Index  over 
the  term  of  the  instrument  and  increased  by 
$1  times  the  decrease,  if  any,  in  the  value  of 
the  S&P  100  Index  over  the  term  of  the 
instrument.  The  amount  paid  at  maturity 
may  not  be  less  than  $500  or  more  than 
51.500.  As  of  January  1, 1996,  Z  identifies 
issue  1  as  the  qualifying  debt  instrument. 
Issue  2  as  a  §  1.1275-6  hedge,  and  otherwise 
meets  the  identification  requirements  of 
paragraph  (f)  of  this  section. 

(ii)  Eligibility  for  /nfegrahon.  Both  Issue  1 
and  Issue  2  are  qualifying  debt  instruments. 
Z  has  met  the  identification  requirements  by 
Identifying  Issue  1  as  the  qualifying  debt 


instrument  and  Issue  2  as  the  §  1.1275-6 
hedge.  The  other  requirements  of  paragraph 
(c)(1)  of  this  section  are  satisfied.  Therefore, 
the  transaction  is  an  integrated  transaction 
under  this  section. 

(iii)  Treatment  of  the  synthetic  debt 
instrvtnent.  The  synthetic  debt  instrvunent 
has  an  issue  price  of  $1,000.  provides  for  a 
payment  at  maturity  of  $2,000,  and,  in 
addition,  provides  for  annual  payments  of 
$140,  which  are  treated  as  qualified  stated 
interest  payments  under  paragraph  (g)(6)  of 
this  section.  The  synthetic  debt  instrument 
has  a  stated  redemption  price  at  maturity  of 
Si  ,000  (equal  to  $2 ,000  to  be  paid  on  the 
qualifying  debt  instrument  and  §  1.1275-6 
hedge,  reduced  by  the  $1,000  received  on  the 
§  1.1275-6  hedge).  As  a  result,  the  synthetic 
debt  instrument  has  no  OID.  The  payment  of 
$1,000  received  by  Z  on  the  §  1.1275-6  hedge 
on  January  1, 1996,  increases  the  synthetic 
debt  instrument's  adjusted  issue  price  to 
$2,000  immediately  after  it  is  issued. 

(i)  [Reserved) 

(j)  Effective  date.  This  section  is  effective 
for  qualifying  debt  instruments  issued  on  or 
after  the  date  that  is  60  days  after  final 
regulations  are  published  in  the  Federal 
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Payment  by  Employer  of  Expenses  for 
aub  Dues,  Meals  and  Entertainment, 
and  Spousal  Travel 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUIMIARY:  This  document  contains 
proposed  regtilations  relating  to 
reimbursements  and  other  expense 
allowance  arrangements  imder  section 
62(c)  of  the  Internal  Revenue  Code  of 
1986  (Code),  working  condition  fringe 
benefits  under  section  132(d)  of  the 
Code,  and  expenses  for  club  dues, 
spousal  travel,  and  business  meals  and 
entertainment  that  are  disallowed  as  a 
deduction  to  the  employer  imder 
section  274(a)(3).  (m)(3),  and  (n)(l)  of 
the  Code.  The  proposed  regulations 
reflect  changes  to  the  law  made  by 
sections  13209, 13210.  and  13272  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993. 107  Stat.  469  (1993)  (OBRA).  The 
persons  affected  by  the  proposed 
regulations  are  persons  who  provide  or 
receive  the  use  of  club  membership 
dues,  spousal  travel  expenses,  or 
business  meals  and  entertainment. 


DATES:  Written  comments  and  requests 
for  a  pubUc  hearing  must  be  received  by 
March  24. 1995. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (IA-17-94).  room 
5228,  Internal  Revenue  Service,  POB 
7604.  Ben  Franklin  Station.  Washington. 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered  to- 
CC:DOM:CORP:T:R  (IA-17-94).  room 
5228,  Internal  Revenue  Building.  1111 
Constitution  Avenue  NW..  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  regulations  imder  sections 
62  and  132.  David  N.  Pardys.  (202)  622- 
6040;  concerning  regulations  imder 
section  274.  John  T.  Sapienza.  Jr..  (202) 
622-4920;  and  concerning  submissions. 
Christina  Vasquez.  (202)  622-7190.  (not 
■    toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  under  sections  62(c), 
132(d).  and  274  of  the  Internal  Revenue 
Code  (Code)  to  reflect  changes  made  to 
section  274  of  the  Code  by  sections 
13209, 13210,  and  13272  of  OBRA  (107 
Stat.  469.  542).  These  provisions 
amended  section  274  of  the  Code  by 
limiting  the  deductible  portion  of  meal 
and  entertainment  expanses  to  50 
percent,  by  eliminating  the  deduction 
for  club  dues,  and  by  restricting  the 
deduction  for  spousal  travel.  The 
amendments  to  the  regulations  under 
sections  62  and  132  of  the  Code  concern 
the  income  tax  consequences  to 
employees  when  their  employer's  (or 
third  party  payor's)  deduction  is 
disallowed  by  the  amendments  to 
section  274  of  the  Code.  Proposed  rules 
relating  to  the  definition  of  dub  for 
purposes  of  the  dues  deduction 
disallowance  under  section  274(a)(3)  of 
the  Code  were  published  in  the  Federal 
Register  on  August  12, 1994  on  paae 
41414. 

Explanation  of  Provisions 

Section  61(a)(1)  of  the  Code  states 
that,  except  as  otherwise  provided,  gross 
income  includes  compensation  for 
services,  including  fees,  commissions, 
fringe  benefits,  and  similar  items.  In 
addition,  if  an  employer  reimburses  an 
employee  for  expenses  paid  by  the 
employee  in  connection  with  the 
performance  of  services  as  an  employee, 
the  amount  reimbursed  generally  is 
includible  in  the  employee's  gross 
income. 

Section  62(a)(2)  of  the  Code  allows  an 
employee  to  deduct  employer 
reimbursements  for  expenses  paid  by 


the  employee  in  connection  with  the 
performance  of  services  as  an  employee 
from  gross  income  to  arrive  at  adjusted 
gross  income  when  the  amounts  are 
paid  under  a  reimbursement  or  other 
expenses  allowance  arrangement  with 
his  or  her  employer.  Section  62(c)  of  the 
Code  provides  that,  for  purposes  of 
section  62(a)(2)(A).  an  arrangement  will 
not  be  treated  as  a  reimbursement  or 
other  expense  allowance  arrangement  if: 

(1)  the  arrangement  does  not  require  the 
employee  to  substantiate  the  expense;  or 

(2)  the  arrangement  provides  the 
employee  the  right  to  retain  any  amount 
in  excess  of  the  substantiated  amount. 

Section  132  of  the  Code  provides  that 
certain  fringe  benefits  provided  by  an 
employee  to  an  employee  may  be 
excluded  from  the  employee's  gross 
income.  An  employer-provided 
membership  in  any  club  organized  for 
business,  pleasure,  recreation,  or  other 
social  purposes  is  a  fringe  benefit 
includable  in  gross  income  unless 
otherwise  specifically  excluded. 
Similarly,  an  employer's  payment  of 
travel  expenses  with  respect  to  a  spouse, 
dependent,  or  other  individual 
accompanying  an  employee  on  business 
is  a  fringe  benefit  includable  in  gross 
income  unless  otherwise  specifically 
excluded.  See  §  1.61-21(a)  of  the 
Income  Tax  Regulations.  Section  1.132- 
5  of  the  regulations  permits  exclusion  of 
employer-provided  membership  in  a 
club,  or  an  employer's  payment  of  travel 
expenses  with  respect  to  a  spouse, 
dependent,  or  other  individual, 
accompanying  an  employee  on  business 
as  a  working  condition  fiinge  benefit, 
provided  that  the  payments  for  these 
items  would  be  deductible  by  the 
employee  under  sections  162  or  167  of 
the  Code. 

OBRA  amended  section  274  of  the 
Code  to  disallow  a  deduction  for  (1) 
50%  of  business  meal  and 
entertainment  expenses;  (2)  amounts 
paid  or  incurred  for  membership  in  any 
club  organized  for  business,  pleasure, 
recreation,  or  other  social  purpose;  and 
(3)  amounts  paid  or  incurred  with 
respect  to  a  spouse,  dependent,  or  other 
individual  accompanying  the  taxpayer 
(or  an  officer  or  employee  of  the 
taxpayer)  on  business  travel,  unless  the 
accompanying  individual  is  an 
employee  of  the  taxpayer,  the  travel  of 
the  accompanying  individual  is  for  a 
bona  fide  business  purpose,  and  the 
travel  expenses  would  otherwise  be 
deductible  by  the  accompanjring 
individual. 

The  legislative  history  to  OBRA 
indicates  that  Congress  did  not  intend 
that  the  business  meal  and 
entertainment  expenses  disallowance 
provided  by  section  274(n)  of  the  Code 
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should  result  in  income  to  employees, 
"llie  committee  believes  that  denial  of 
some  part  of  tiw  deduction  is 
appropriate  as  a  proxy  for  income 
inclusion  of  the  consumption  element  of 
the  meal  or  entertainment."  HJl.  Rep. 
No.  Ill,  103d  Cong..  1st  Sess.  645 
(1993).  Thus,  consistent  with 
Congressional  intent  as  evidenced  by 
the  legislative  history,  these  proposed 
regulations  amend  the  regulations  under 
section  62  of  the  Code  to  the  extent 
necessary  to  provide  that  a 
reimbursement  or  advance  for  business 
meal  and  entertainment  expenses  will 
not  be  considered  wages  subject  to 
withholding  and  employment  taxes 
under  §  1.62-2  of  the  regulations. 
notwithstanding  the  deduction 
disallowance  to  the  employer  of  50 
percent  of  that  amount. 

The  proposed  regulations  also  amend 
the  regulations  under  section  132  of  the 
Code  to  provide  that  denial  of  a 
deduction  to  the  employer  for  the 
employer's  payment  of  an  employee's 
membership  in  a  club,  or  for  the 
employer's  payment  of  travel  expenses 
of  a  spouse,  dependent,  or  other 
individual  accompanying  an  employee 
on  business  travel,  does  not  provide 
those  items  from  qualif>-ing  as  working 
condition  fringe  benefits.  These 
amounts  may  qualify  as  a  working 
condition  fringe  benefit  to  the  extent 
that  (1)  the  employer  has  not  treated 
such  amounts  as  compensation  under 
section  274(e)(2)  of  the  Code;  (2)  the 
amounts  would  be  deductible  under 
section  162  (without  regard  to  secticms 
274(a)  and  274(M)(3)):  and  (3)  the 
employee  substantiates  the  expenses 
within  the  meaning  of  section  274. 

An  employer  may  choose  to  exercise 
the  option  of  avoiding  any  section  274 
disallowance  at  the  employer  level  by 
characterizing  employer-provided  club 
membership  dues  or  payment  of  travel 
expenses  with  respect  to  a  spouse, 
dependent,  or  other  individual 
accompanying  an  employee  on  business 
travel  as  compensation.  Section 
274(e)(2).  If  the  employer  makes  this 
election,  the  amount  of  such 
expenditure  is  fully  Includable  in  gross 
income  by  the  employee  as 
compensation.  The  proposed 
regulations  under  section  132  of  the 
Code  do  not  provide  the  employee  with 
anyexclusion  from  gross  income  in  this 
situation  because  the  section  274 
disallowance  appties  to  the  employee. 

The  proposed  regulations  also  modify 
§  1.274-2(fl(2)(iii)  of  the  regulations  to 
include  spousal  travel  described  in 
section  274(m)(3)  of  the  Code  among  the 
expenses  deductible  by  the  employer 
when  treated  as  compensation  pursuant 
;o  section  274(e)(2).  To  the  extent  that 


the  employer 
dues  as  compeni 
the  employer  is 
under  section  1 
pursuant  to  si 


ts  all  or  parts  of  clid» 
ition  to  the  employee, 
rmitted  a  deduction 
(a)  of  the  Code 
274(e)(2).  The 
Department  of  tbe  Treasiuy  and  the  IRS 
believe  that  itenv  described  in  section 
274(a)(3)  and  (m)(3)  of  the  Code  should 
be  treated  simil^ly.  Therefore,  the 
proposed  regulations  modify  §  1.274- 
2(f)(2)(iii)  of  the  regulations  to  achieve 
this  consistent  treatment. 

Clerical  chanaes  have  been  made  to 
§  §  1.274-2(c)(6)}and  1.274-2(f)(2)(i)  of 
the  regulations  tp  alert  the  reader  to  the 
fact  that  these  provisions  apply  only  to 
transactions  before  January  1, 1987 
Both  paragraphs  pertain  to  a  former 
version  of  sectic  a.  274(e)(1)  of  the  Code 
that  was  repeale  i  by  section 
142(a)(2)(A)  oft  le  Tax  Reform  Act  of 
1986. 

Special  Analysf  s 

It  has  been  de  ermined  that  these 
proposed  reguls  ions  are  not  a 
significant  regulptory  action  as  defined 
in  Executive  Or4er  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  datermined  that  section 
553(b)  of  the  Aoninistrative  Procedure 
Act  (5  U.S.C.  cb  ipter  5)  and  the 
Regulatory  Flex  bility  Act  (5  U.S.C. 
chapter  6)  do  n(  t  apply  to  these 
regulations,  and  ,  therefore,  an  initial 
Regulatory  Flex  bility  Analysis  is  not 
required.  Pursui  int  to  section  7805(f)  of 
the  Internal  Rev  snue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  f(  tr  Advocacy  of  the  Small 
Business  Admii  istration  for  comment 
on  their  impact  du  small  business. 

Comments  and  *ublic  Hearing 

Before  adopti  ig  these  proposed 
regulations  as  f  aal  regulations, 
consideration  Will  be  given  to  any 
written  commei  its  that  are  submitted 
(preferably  a  si(  oed  c/Iiginal  and  eight 
(8)  copies)  to  th  ;  Internal  Revenue 
Service.  All  coi  unents  will  be  available 
for  public  inspt  ction  and  copying  in 
their  entirety. 

A  public  hea]  ing  has  been  scheduled 
for  Friday,  Apr!  14, 1995, 10  a.m.  in  the 
IRS  Auditoriuni,  Seventh  Floor.  7400 
Corridor,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW, 
Washington,  E>C.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyon  d  the  building  lobby 
more  than  15  n  inutes  before  the  hearing 
starts. 

The  rules  of :  6  CFR  60 1 .601  (a)0) 
apply  to  the  hei  Lring. 

Persons  who  wish  to  present  oral 
comments  at  thp  bearing  must  submit 
written  conun^ts  and  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
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be  devoted  to  each  topic  bv  March  24. 
1995. 

A  period  of  10  minutes  will  be 
allotted  to  eadi  person  or  team  for 
making  comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  InSonnation 

The  principal  authors  of  these 
proposed  regulations  are  David  N. 
Pardys,  Office  of  the  Associate  Chief 
Coimsel  (Employee  Benefits  and  Exempt 
Organizations),  and  John  T.  Sapienza, 
Jr.,  Office  of  the  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting),  IRS. 
However,  persoimel  from  other  offices 
of  the  IRS  and  Treasiuy  Department 
participated  in  their  development. 

List  of  Subfects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  l^mCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805    •  *  • 

Par.  2.  Section  1.62-2  is  amended  by 
adding  a  second  sentence  to  paragraph 
(h)(1)  as  follows: 

S 1 .62-2    Reimbursements  and  other 
expense  allowance  arrangements. 

«        *        »        »        « 

(h)  Withholding  and  payment  of 
employment  taxes — (1)  When  excluded 
from  wages.  *  *  *  If  an  arrangement 
provides  advances,  allowances,  or 
reimbursements  for  meal  and 
entertainment  expenses  and  a  portion  of 
the  payment  is  treated  as  paid  under  a 
'  nonaccountable  plan  under  paragraphs 
(d)(2)  of  this  section  due  solely  to 
section  274(n),  then  notwithstanding 
paragraph  (fa)(2)(i)  of  diis  section,  these 
nondeductible  amoimts  are  not  treated 
as  wages  and  are  not  subject  to 
withholding  and  payment  of 
employment  taxes. 

*  •        «        •        • 

Par.  3.  Section  1.132-5  is  amended  by 
adding  paragraphs  (s)  and  (t)  to  read  as 
follows: 

§1.132-6    Working  condition  fringes. 

*  •        •        •        « 

(s)  Application  of  section  274la)(3) 
(1)  If  an  employer's  deduction  under 
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section  162(a)  for  dues  paid  or  incurred 
for  membership  in  any  club  organized 
for  business,  pleasure,  recreation,  or 
other  social  purpose,  is  diseHowed  bi- 
section 274(a)(3),  the  amount,  if  any  of 
an  employee's  working  condition  fiiiiee 
benefit  relating  to  an  employer-provided 
membership  in  the  club  is  determined 
without  regard  to  the  appUcation  of 
section  274(a)  to  the  employee.  To  be 
excludible  as  a  working  condition  fringe 
benpfit.  however,  the  amount  must 
otherwise  qualify  for  deduction  by  the 
employee  under  section  162(a).  If  an 
employer  characterizes  as  compensation 
under  section  274(eK2)  the  amount  paid 
for  or  mcurred  for  membership  in  any 
club  o^anized  for  business,  pleasure 
recreation,  or  other  social  purpose,  then 
the  expense  is  deductible  by  the 
employer  as  compensation  and  no 
.  amount  may  be  excluded  from  the 
employee's  gross  income  as  a  workinc 
condition  fringe  benefit. 

(2)  Examples.  These  examples 
illustrate  this  paragraph  (s): 

Example  l.  Assume  that  Company  X 
provides  Employee  B  with  a  country  club 
membership  valoed  at  S20.000  which  AT  does 
^^\  5^,"  cximpensation  under  section 
.i74(eK2).  S  substantiates,  within  the 
meanii^  of  paragraph  (c)  of  this  section,  that 
the  club  was  used  40  percent  for  business 
purposes.  The  business-use  of  the  club  (40 
percent)  will  be  considered  a  working 
condition  fringe  benefit,  notwithstanding  that 
the  eniployers  deduction  for  the  dues 
allocable  to  the  business  use  is  disallowed  bv 
section  274(a)(3).  Therefore.  B  may  exclude 
from  gross  income  S8.000  (40  percent  of  the 
club  dues,  which  reflects  BS  business  use) 
B  must  include  $12,000  in  gross  income  as 
a  frii^  benefit  (60  percent  of  the  value  of  the 
club  dues  which  reflects  iTs  personal  use). 
X  may  deduct  as  compensation  the  value  of 
the  club  dues  which  reflects  fi's  personal  use 
provided  the  amount  satisfied  the  other 
requirements  for  a  salary  or  compensation 
deduction  under  section  162. 
Example  2.  Assume  the  same  facte  as 

SnZ(^  ^^""IT  ^^*  Company  X  treats  Uie 
S20.000  which  It  pays  for  Employee  BS  club 
dues  as  compensation  under  section 
274(e)(2).  Bean  substantiate,  within  the 
meaning  of  paragraph  (c)  of  this  section,  that 
the  club  was  used  40  percem  for  business 
purposes.  The  business  use  of  the  club  (40 
perrenti,  however,  will  not  be  considersd  a 
working  condition  fringe  benefit  because  the 
section  274(a)(3)  disallowance  will  apply  to 
B.  Therefore.  .S.nnist  include  $20,006  (the 
entire  of  the  club  membership)  in  imws 
income. 

[\)  Application  of  section  274^)(3)  if 
an  employer's  deduction  under  socHon 
162(a)  for  Amounts  paid  or  incurred  for 
thetravel  expenses  of  a  spouse, 
dependent,  or  other  individual' 
accompanying  an  employee  is 
disallowed liy  section  274{m)(3).  the 
amount,  if  any.  of  the  employee's 
working.condition  fringe  benefit  telating 
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to  the  employer-provided  travel  is 
determined  without  regard  1o  the 
application  of  section  274(ml(3).  To  be 
excludible  as  a  working  condition  fiinBe 
benefit,  however,  the  amount  must 
otherwise  ^juahTy  for  deduction  by  the 
employee  under  section  162(a)  The 
amount  will  quaUfy  for  deduction  and 
for  exclusion  as  a  working  condiUon 
tnnge  benefit  if  it  can  be  adequately 
shown  that  the  spouse  s.  dependeirt's.  or 
ottier  accompan>'ing  individual's 
pre^nce  on  the  employee's  business 
tnp  has  a  bona  fide  busmess  purpose 
and  if  the  employee  substantiates  the 
travel  within  the  meaning  of  paragraph 
(c)  of  this  secUon.  If  the  travel  doesjiot 
qualify  as  a  working  condition  fringe 
benefit,  the  employee  must  include  in 
«rossancome  as  a  fringe  benefit  the 
value  of  the  employer's  payment  of 
travel  expenses  with  respei:t  to  a  spouse 
dependent,  or  other  individual 
accompanying  the  employee  on 

^i?f^f  Tu^-  ^^  ¥  l-61-21(a)(4)  and 
i.l62-2(c).  If  an  employer  chamcterizes 
as  compensation  under  section  274(e)(2) 
the  amount  paid  for  or  incurred  for  the 
travel  expenses  of  a  spouse,  dependent 
or  other  individual  accompanying  an 
employee,  then  the  expense  is 
deductible  by  the  employer  as 
compensation  and  no  amount  may  be 
excluded  from  the  employee's  gross 
income  as  a  working  condition  frinee 
benefit.  " 

Par.  4.  Section  1.274-2  is  amended  as 
ioUowr: 

1  The  second  sentence  of  paragraph 
(c)(6)  is  added.  f     b-  F 

2.  The  paragraph  heading  fQr.ff)(2)(i) 
is  revised. 

3.  The  paragraph  heading  and 
introductory  language  of  paragraph 
(f)(2)(iii)  is  re\ised. 

The  revised  and  added  provisions 
read  as  follows: 


employee  is  the  recipient  of  the 
entertainment  or  travel,  is  not  subject  to 
Oie  lumtatmns  on  allowability  of 
deductions  provided  for  in  paragraphs 
(a)  through  (e)  of  this  section  to  Uie 
«ctent  that  the  expenditure  is  treated  by 
the  taxpayer — 
*        •        •        •        , 

Mai^gWBi  Mifaier  1Uch*r«sen. 

Commissioner  of  Internal  Bevenne. 

(FR  Doc.  94-30877  FUed  12-15-94:  8:45  am] 
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DEPAimiENT  OF  DEFENSE 

■OWc©  tjf  the  'Secretary 

32  CFR  Pan  184 
fDe0  4M&ae-M| 

Contactors'  Safety  for  Ammunition 
and  Explosives 

AOEMCy:  Office  of  the  Secretary  of 

Defmse.DoD. 

ACnew;  Proposed  rule. 


§1^74-2    Disallowance  of  deductions  for 
certain  expenses  for  entertainment, 
amusament,  or  recreation. 

•  •        «       «       » 
(c)**« 
(6)»  •  •  This  paragraph  (c)(fr) 

applies  to  club  dues  paid  or  incurred 
before  January  1, 1987. 

*  .... 

(0-  •  • 

(2)  .  *   • 

(i)  Business  meals  and  similar 
expenditures  paid  or  incurmd  before 
fanuaryl,  1987.*  *  *  • 


(iii)  Certain  entertainment  and  travel 
expenses  treated  as  compensaUon.  Any 
expenditure  by  a  taxpayer  for 
entertainment  (or  for  use  of  afaciUt^  m 
connection  therewith)  or  for  travel  " 
described  in  section  274{ml(3).  if  an 


KMmKtz  The  Departmem  of  Defense 
IDop)  proposes  to  codify  its  revised 
explosives  safety  standards  fw 
ammunition  and  explosives  (A&E)  work 
performed  under  DoD  contracts  This 
proposed  rule  is  necessary  to  minimize 
the  potential  for  mishaps  Aat  could 
interrupt  DoD  operations,  delay  protect 
completion  dates,  adversely  impact  DoD 
production  base  or  capability,  damage 
or  destroy  Disowned  material/ 
equipment,  cause  injury  to  DoD 
personnel,  or  endanger  the  general 
prubhc. 

DATES:  Comments  are  requested  by 
February  14. 1995. 

ADDRESSES:  Send  inquiries,  data  views 
and  arguments  concerning  the  proposed 
standards  to:  Chairman.  Department  of 
Defense  Explosives  Safety  Board 
PDES8).  2461  Eisenhower  Avenue 
Alexandria.  VA  22331-0600. 

fORfuKmenmfomAiKM  contact: 

Kay  B.  Sanger.  Director.  Technical 
Programs  Division.  DDESfl.  telephone 
(703)325-6624. 

SUPPLEMENTARY  INFORMATION: 

Pursuant  to  the  authority  vested  in  the 
Secretaiy  of  Defense  in  accordance  with 
10  U.Sil  1.72.  OoD  Directive  6055  9 
established  the  Department  of  Defense 
Explosives  Safety  Board  as  a  joint 
activity  of  the  Department  of  Defense 
subject  to  die  bisection,  authority  and 
conti-ol  of  the  Secretarj-  of  Defense  The 
majority  of  the  standards  impacting 
upon  die  public  were  adopted  prior  to 
the  enactment  of  the  Administrative 
Procedure  Act.  Thus  proposed  rule  is 
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intended  to  ensure  public  awareness  of 
the  extent  of  the  explosives  safety 
standards  as  well  as  offer  the  public  an 
opportunity  to  comment  on  the 
standards.  Written  comments  may  be 
submitted  to  the  addressee  above.  All 
comments  will  be  available  for 
examination  upon  request. 

Subpart  Q  is  under  development. 
Who)  complete,  it  will  provide 
information  only — ^no  requirements.  The 
information  will  address  the  HCSDS 
sometimes  furnished  with  solicitations 
or  contracts  to  provide  an  insight  into 
potentially  hazardous  characteristics  of 
the  materials  involved  in  the  production 
of  the  item  addressed  in  the  solicitation. 
Contractors  retain  the  ultimate 
responsibility  for  assuring  the  safety  of 
their  personnel  and  establishment. 

Information  provided  by  the  HCSDS 
is  derived  from  other  sources. 
Verification  of  such  data  as  shipping 
and  storage  hazard  division  and  storage 
compatibility  group  information  must 
be  done  through  the  DoD  Joint  Hazard 
Classification  System  (JHCS)  or  Title  49, 
Code  of  Fedwal  Regulations. 

As  stated  in  §  184.47(d)  to  Subpart  E. 
these  classifications  pertain  to  A&E 
packaged  for  transportation  or  storage. 
Such  hazard  classification  information 
may  not  be  valid  when  applied  to  the 
hazards  associated  with  manufacturing 
or  loading  processes.  For  such 
processes,  the  materials  and  processes 
must  be  analyzed  on  a  case-by-case 
basis.  Sources  of  information  to  support 
this  analysis  are  available  bom  service 
research  and  development  organizations 
through  contract  channels  and  other 
sources.  The  methodologies  described 
in  §  184.199(d)  to  SubpartP  for 
propellents  is  an  example  of  an 
acceptable  approach.  Subpart  H, 
§  184.73  through  §  184.81  provides 
examples  of  processes  requiring  analysis 
to  determine  the  hazards. 

The  benefits  of  this  proposed  rule  in 
terms  of  the  protection  of  the  public  and 
ensuring  contract  performance  are 
expected  to  balance  its  potential  cost  or 
administrative  impacts.  Only  provisions 
related  to  conventional  A&E  operations 
have  been  included  in  this  proposed 
rule.  No  attempt  was  made  to 
encompass  general  industrial  safety, 
occupational  health  concerns,  chemical 
warfare  agents,  radiation,  or  over-the- 
road  transportation  requirements, 
because  these  are  either  the 
responsibility  of  other  regulatory 
agencies  (for  example,  DOT.  DOL/ 
OSHA.  or  NRC)  or  may  be  addressed 
elsewhere  in  the  contract  by  the 
pnxnuing  activity.  Budgetary  effects  of 
this  proposed  rule  are  minimal  since 
existing  DoD  Federal  Acquisition 
Regulation  Supplement  coverage 


F,..,.!  R^r  ,  v^.  3«.  M,.  ,»  ,  p^^,  ^^^^  ^   ^^^  ^  ^^^^  ^_^_ 


already  requires  i  :ompliance  with  safety 
requirements  in  ^&E  soUcitations  and 
contracts.  Finally,  because  this 
proposed  rule  is  tieeded  to  minimize  the 
potential  for  A&B  mishaps  that  could 
adversely  impaci  DoD  and  the  pubUc, 
timely  publication  in  the  Federal 
Register  is  impoftant. 

E.0. 12866,  Fedc^ral  Regulation 

This  proposed'rule  does  not:  (i)  Have 
an  annual  effect  on  the  economy  of  $100 
million  or  more  0r  adversely  affect  in  a 
material  way  thei  economy,  a  sector  of 

luctivity,  competition, 
lent,  public  health  or 
il,  or  tribal 


the  economy,  pi 
jobs,  the  enviroi 
safety,  or  state,  li 
governments 

(2)  Create  a  sei 
otherwise  interfi 
or  planned  by 

(3)  Materially 


ous  inconsistency  or 

with  an  action  taken 
[other  agencv- 
Iter  .the  budgetary 
impact  of  entitlelnent,  grants,  user  fees, 
or  loeui  program!  or  the  rights  and 
obligations  of  rei:ipients  thereof;  oi 
(4)  Raise  nov^  legal  or  policy  issues 
I  mandates,  the 
ties,  or  the  principles 
xecutive  Order. 


arising  out  of  le 
President's  prioi 
set  forth  in  this  1 


Paperwork  Redaction  Act 

The  proposedjrule  imposes  no 
obligatory  infontiation  requirements 
beyond  intemaljDepartment  of  Defense 
needs.  i 

Regulatory  Flei^biiity  Act 

It  has  been  certified  that  this  proposed 
rule,  if  promulgated,  shall  be  exempt 
from  the  requirements  under  5  U.S.C. 
601-612.  This  proposed  rule  does  not 
have  a  significant  economic  impact  on 
small  entities  a^  defined  in  the  Act. 

Lists  of  Subject^  in  32  CFR  Part  184 

Arms  and  mu  iiitions,  Civil  defense. 
Hazardous  subs  ances.  Organization  and 
functions  (Gove  mment  agencies). 
L.  M.  Bynum. 

Alternate  OSD  Fe  leral  Register  Liaison 
Officer,  Departmt  it  of  Defense. 

Accordingly,  it  is  proposed  that  32 
CFR  chapter  I.  subchapter  H,  be 
amended  to  ad( 
follows: 


PART  184— OOP 
SAFETY  FOR 
EXPLOSIVES 


CONTRACTORS* 
AMMUNmON  AND 


part  184  to  read  as 


Subpart  A— Intrcpuction 

Sec: 

Acronym  . 

Purpose. 

Applicability. 

Mandatoi^  and  advisory  requirement. 

Responsibilities. 

Compliance  with  mandatory 


184.1 
184.2 
184.3 
184.4 
184.5 
184.6 

requirement! 
184.7    Site  and  i  onstniction  plans. 


184.8  Pie-award  safety  survey. 

184.9  Pre-operational  survey. 

Subpart  B— Mishap  Investigation  and 
Reporting 

184.11  General. 

184.12  Reporting  criteria. 

184.13  Mishap  scene. 

184.14  Telephone  report. 

184.15  Written  report. 

184.16  On-site  government  assistance. 

184.17  Technical  mishap  investigation  and 
report. 

Subpart  C— Safe  Practices 

184.19  General. 

184.20  Personnel  and  materials  limits. 

184.21  Standing  operating  procedures 
(SOPs). 

184.22  Storage  in  operating  buildings. 

184.23  Housekeeping  in  hazardous  areas. 

184.24  Explosives  waste  in  operating  areas. 

184.25  Procedure  before  electrical  storms. 

184.26  Explosives  in  process  during 
shutdown. 

184.27  Maintenance  and  repairs  to 
equipment  and  buildings. 

184.28  Safety  hand-tools. 

184.29  Operational  shields. 

184.30  Special  clothing. 

184.31  Conductive  footwear. 

184.32  Materials  handling  equipment. 

184.33  Parking  of  privately  owned  vehicles. 

184.34  Prohibited  articles  in  hazardous 
areas. 

184.35  Photographic  materials  in  hazardous 
areas. 

184.36  Operational  explosives  containers. 

184.37  Intraplant  rail  transportation. 

184.38  Intraplant  motor  vehicle 
transportation. 

184.39  Inspection  of  pyrotechnic, 
propellant  and  explosive  mixers. 

Subpart  D— Principlas  and  Application  of 
Quantity/Distanca  ((VD),  Standard 
Explosives  Facilities,  end  Siting 
R^uirements 

184.40  General. 

184.41  Quantity/distance  (Q/D). 

184.42  Establishment  of  quantity  of 
explosives  and  distances. 

184.43  Permissible  exposures  to  blast 
overpressure. 

184.44  Ammunition  and  explosives 
facilities. 

184.45  Specific  siting  requirements. 

Appendix  A  to  Subpart  D  of  Part  184— 
Determination  of  Barricade  Height  (Level 
Terrain) 

Appendix  B  to  Subpart  D  of  Part  184—    . 
Determination  of  Barricade  Height  (Sloping 
Terrain) 

Appendix  C  to  Subpart  D  of  Part  184— 
Determination  of  Barricade  Length 

Subpart  E— Storage  Compatibility  System 

184.47  General. 

184.48  Storage  compatibility  grouping. 

184.49  Explosives  hazard  classification 
procedures. 

Appendix  A  to  Subpart  E  of  Part  184— 
Storage  Compatibility  Mixing  Chart 


f!^^  ^-**»«d  aassification  and  CVO 
cntena 

184.51  GwMral. 

184.52  Hazard  ciassesanddassdivhuons 

184.53  Hazard  Division  1  1— ma»s 
detonating. 

184.54  Application  of  intermagazine 

distances  fbr-Hazard  Division  1,1  on W 
•  184.55    Hazard  Division  1:2— nonmaas    " 
detonating,  fragment.praducing 

184.56  Hazard  Division  1.3— mass  fire 

1 84.57  Hazard  Division  1 .4— moderate  fite 
no  blast. 

184.58  Hazard  Division  1.5  and  1  6 

184.59  Airfields. 

184.60  Pier  and  wharf  facilities 
Appendix  A  to  Subpart  F  of  Part  184— 
Hazard  Division  l.l-Inhablted  Buildins 
Distance  And  Public  TrafiRc  Koute  Distances 
Appendix  B  to  Subpart  F  oFPart  184— 
Hazard  Divisjom.l-lntratine  Distances 
Appendix  C  to  Subpart  F  of  Part  184— 
Hazard  Division  l.l.Intraline  Distances 
From  Earth-Covered  Magazines 

Appendix  D  toSubparl  F  ofPart  184— 
Hazard  Division  l.l-lntermagazine  Hazard 
factors  and  Distances    - 

Appendix  E  to  subpart  F  of  Part  184— 
^      Hazard  Oivisioa  1.1  .Fragment  Hazard 
I  Primary/Secondary) 

AppemtixT  to  Subpart  F  of  Part  t84— 
Hazard  Divi«on  l.l^iniraum  Fragment 
Protection  Distanoes  for  Selacted  Hnas 

Appendix  G  to  Subpart  F.  of  Part  184— 
Effects  Of  Magazine  Orientation  on  Q/D 

Appendix  H:rto  Subpart  F  ofPart  lai 
Category  (04).  Hazard  Division  1.2.Nonmass 
detonating.  Fra^ent  Pntducii^ 

Appendix  1  to  Subpart  F  ofPart  184— 
Category  (OS),  Hazard  Division  l.2.Nonma8s 
detonating,  fragment  Producing 

Appendix  J  to  Subpart  F  ofPart  184— 

C:at€gor,(l^.  Haz«^  Division  IJj-Nonmass 
detonating.  Fragment  Producing 

Appendix  K  to  Subpart  F  ofPart  184— 
Categonr  (18).  Hazard  Division  1  2-Nonmass 
detonating.  Fragment  Producing 

Appendix  L  to  Subpart  F  ofPart  184— 
Hazard  Divimon  13-Mass  Fire 

Appendix  M  to  Subpart  F  of  Part  184— 
Hazard  Division  1.4-Moderate  Fire.  No  Blast 
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Appendix  N  to  Subpart  F  of  J>art  ISA- 
Hazard  Division  1.6N  andriDS  Components 
Appendix  O  to  Subpart  F  of  Part  184— 
Quantity/Distance  Criteria  for  Hazard 
Division  1.6  Ammunition 

Appendix  P  to  Subpart  F  ofPart  184— 
Hazard  Division  l.l.Qfl)  R«,uiremenls  for 
Airnelds 

Appendix  Q  to  Subpart  Fi^Part  184— 
Application  of  Ammunition  and  Explosives 
Safety  Distances  (Airfields.  Heliports,  and 
Seadromes) 

Appendix  R  to  Subpart  F  ofPart  ISA- 
Application  of  Separation  Distances  for  Ship 
.ittd  Barge  Units  *^ 


Appendix  S4e  Sul|part  J"  of  Part  184-.0/D 
Separations  lor  Pier  and  Wharf  Eacililies 

Subpart  G-Llquld  Propellents 
Fwquirements 

184.62  Application 

184.63  Determination  of  propellant 
quantity 

184.64  Measurement  of  separation 
distances. 

184.65  Q/D  considerations 

184.66  Hazard  grouping 

184.67  Hazards. 

184.68  Incompatible  storage 

184.69  Compatible  storage. 

Appendix  A  to  Subpart  G  ofPort  164— 
Liquid  Propellants  Hazard  and 
Compatibility  Groupings 

Appendix^  to  Subpart  Gof  Part  184— 
Quantity/Distance  for  Propellants 

Appendix  C  to  Subpart  G  ofPart  184— 
Liquid  Propellant  Explosives  Equivalents 
Appendix  D  to  Subpart  G  ofPart  184— 
Distances  for  Separation  of  Propellant  Static 
Testing.  Launching,  and  Storage  Sites  From 
utlier  facilities 

Appendix  E  to  Subpart  G  ofPart  184— 
Factors  To  Be  Used  When  Converting 
Gallons  of  Propellant  Into  Pounds 

184.71  Genera! 

184.72  Machiner>-.  equipment,  and 
facilities. 

184.73  Weighing  of  raw  materials 

184.74  Drying  of  materials. 

184.75  Mixing  and  blending. 
]ltl^  Pressing,  extruding,  and  pelleting 
184.77  Assembly  operations 
ia4.78  Granulation,  grinding,  and 

screening. 

184.79  Transportation 

184.80  Rebowling. 

llltl    ^.^.^'"'"g  °f  pyrotechnic  material 
184.82    Spill  control 

Iflt^    Collection  of  pyrotechnic  wastes 
184.84    Cleaning  of  pvTotechnic  processinu 
equipment.  *" 

Sr«     a!.?'."''  protective  equipment 
itH.Bb    Additional  controls 

\ltil    ^"^"'^""S  pyrotechnic  component!. 
184.88    Fire  protection 

Subpart  I— StpiBge  of  Explosives  and 
Ammunition 


184.90  General 

184.91  Storage  considerations 

lltll    Magazine  operational  regulations 
184.93    Stacking. 

lllit    ^^  '■°"°'^*-  damaged  containers 
1 04 .  95     Repairs  to  magazines 
184.96    Open  storage  (outdoors) 

]TaH    d'°?^^  °^J'""'  *n'«atine  explosives 
184.98    Rocket  and  rocket  motors 

Subpart  J— Fire  Protection 

184.100    General 
Fire  plan 

Firefighting  agreements 
Smoking. 
Hot  work  permits. 
Portable  fire  extinguishers 


184.101 
184.102 
184.103 
1^4.104 
1K4.105 


184.106    Hazards  in  fighting.fue  involving 

ammunition  and  explosives 
ImIS    ^'°"«"^«Pji^l«r  systems 

184.108  Oearance  under  sprinklers. 

184.109  Deluge  systems. 

184.110  Hazards  in  fighting  fires  involving 
liquid4>ropellants 

184.111  Firebreaks. 

Subpart  K-^^jcWIc  Ctiamicais 
184.113    General. 

]tlVA  1*?P«'«  to  acid  equipment 

184.115  Mixed  acids. 

1 84. 116  Waste  acids-(speni  acids). 

184.117  Nitric  acid. 

184.118  Sulfuric  acid  (oil  of  vifrioM 

184.119  Oxidizing  agents 

ialla?  SromS"''""^"^'^ 

184.122  Perchlorates. 

184.123  Peroxides. 

184.124  Nitrates. 

184.125  Powdered  metals:  aluminum, 

,o ,  I"J^"!?'"'"-  *"<*  aluminum  alloys. 
1B4.126    Charcoal 

184.127  Sulfur 

184.128  Flammable  solids. 
184  129    Volatile  flammable  liquids 

184.130  Calcium  carbide. 

184.131  Sodium  hydroxide  (caustic  soda) 
and  potassium  hydroxide. 

184.132  Metallic  sodium. 

184.133  Nitiocellulose  and  derivatives 

184.134  Red  phosphorus 

184.135  Thermite  (TH). 
184  136    Incendiar>' bombs 

184.137  Colored  smoke  mixtures 

184.138  Smoke. 

184.139  Ariamsite  (DM). 
^^'*  ?*°  0-«*lorobenzylidene  malononitrile 

184.141  Sulfur  trioxide-chlqrosulfomt  acid 
mixture  (FS). 

184.142  Titanium  tetrachloride  (FM) 

184.143  Hexachloroethane  misrture  (HC) 

184.144  Burning  mixture  (CN-DMJ. 

1 84. 145  Phosphorus  munitions  agents 

llt'lt^    f'°™*!  ^'  phosphorus  munitions. 
184. 147    Special  protective  equipment  for 
phosphorus  munitions. 

lltltn    f"V  ^'"^  ^°^  phosphorus  burns. 
184.149    Leaking  phosphorus  munitions 
llfil^    Removal  of  phosphorus  munitions. 
II:  III     Incendiary  and  smoke  munitions. 
1B4.152    Special  protective  equipment  for 
incendiary  and  smoke  munitions 

184.153  First  aid  for  incendiary- and  smoke 
munitions  injuries. 

184.154  Leaking  incendiary- and  smoke 
munitions. 

1 84.155  Fire  in  incendiary  and  smoke 
munitions  magazines. 

Subpart  L-'Satafty  Requtraments  for 

Explosives  Facilities 

184  157  Gene.-al. 

184.158  Requirements. 

184. 159  Requirements  for  buildincs 

1 84. 160  Electrical  requiroments 

184.161  Lightning  protection. 

184.162  Static  electricitj-  and  grounding 

Subpart  M-Safety  Requlfwnents  for 
Specific  Explosive  Materials  and  Operations 

184.164  General. 

184.165  Properties  of  explosives. 

184.166  Handling  low-«nei;gy  initiators 
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1M.167    Laboratory  operations. 

184.168  Electrical  teeing  of  unmunition 
and  ammunition  components. 

184.169  Heat-conditioning  of  explosives 
and  ammunition. 

184.170  Spiay  painting. 

184.171  Drying  freshly  painted  loaded 
ammunition. 

184.172  Rework,  disassembly,  renovation.  ■ 
and  maintenance. 

184.173  Munitions  loading  and  associated 
operations. 

Appandix  A  to  Subpart  M  of  Part  184— 
Hazard  Dhriaioo  1.1-LalMratarias  Q/D 

Appoidix  B  to  Subpart  M  of  Part  184— 
Haiard  Divition  l.»-Lab*ratorioa  Q/D 

Subpart  M—TMtmg  Requiramants 

184.175  Program  requirements. 

184.176  Operating  precautions. 

184.177  Test  hazards. 

184.178  Test  clearance. 

184.179  Warning  and  communication 
systems. 

184.180  Specific  items  for  test. 

184.181  Malfunctions. 

184.182  AmmunitioB  and  dud  recovery. 

184.183  Personnel  shelters. 

184.184  Testing  of  ammunition  or  devices 
for  small  arms. 

184.185  Velocity  and  pressure  tests. 

184.186  Primer  drop  tests. 


Appendix  A  to  Subpart  N  of  Part : 

Mkfin  ofMachiBa  Gooa,  Rifles,  Pistols,  and 

Otbor  Autaaaatic  Weapons 


184.188  General. 

1 84. 189  Protection  during  disposal 
operations. 

184. 190  Collection  of  anununition  and 
explosives. 

184.191  Destruction  sites. 

184.192  Destruction  by  burning. 

184.193  Destruction  by  detonation. 

184.194  Destruction  by  neutralization. 

184.195  Destruction  chambers  and 
incinerators. 

184.196  Support  in  disposal  of  waste. 


F^farri  K.^  /  Vol.  s.  Ko.  ,„  ,  ,,,,,  ,^^  ^^   ^^  ^  ^^  ^^^^^ 


hazards. 


of  operations  and 


Subpwt  P    Manufayuring  and  Procaaaing 
PropeManta 

184.198  General. 

184.199  In-procesail 

184.200  Quantity/Distance  (Q/D) 
requirements. 

184.201  Separatio^  < 
buildings. 

184.202  Equipment  and  facilities. 

184.203  In-proces^  quantities  and  storage. 

184.204  Ingredients  processing. 

184.205  Mixing. 

184.206  Casting  add  curing. 

184.207  Extrusion  ^processes. 

184.208  Propellent  loaded  items. 

184.209  Disasseml^ly. 

Appendix  A  to 
Ramote  Control 
RaquinBanls  for 
Processing  ~ 

Subftart 

Data  Statamanta 


lart  P  of  Part 
Personnel  Protection 
PropeUant 

a  Component  Safety 
S)  [Reserved] 


Subpart  R— BiMiodraphy 
184.230    List  of  Pu  }lications. 
Subparts— Glosatry 
184.240    Terminol  >gy. 
Authority:  10  U.!  C.  172. 

Subpart  A— Intre  duction 


Appendix  B  to  Subpart  N  of  Part : 
Misfire  of  Automatic  Guns,  20miB  and 

Appendix  C  to  Sidipart  N  of  Part  184— 
Misfire  of  Ffatod  or  Sead-fixod  Amaiunitioa 

Appandbi  D  to  Subpart  N  ofPart  184- 
Misfire  Under  PossiMe  Cook-off  Conditions 

Appendix  E  to  Subpart  N  of  Part  184— 
Mkfire  of  Lever-  (Trigger-)  Fired  Mortar 
Anmunition 

Appendix  F  to  Subpart  N  of  Part  184— 
Mkfire  efFfaisd  Firing  Pin-  or  Lever-Type 
(Set  for  Drop  Fire)  Mortar  Ammunition 

Appendix  G  to  Subpart  N  of  Part  184— 
Misfire  of  Kockets 

Appendix  H  to  Subpart  N  of  Part  184— 
Misfire  of  Separate  Loading  Ammunition 

Appendfa  I  to  Subpart  N  of  Part  184— 
Emplacement  of  Bombproofii  at  Firing  Points 

Subpart  a-Cdlaction  and  Daslniction 
Raqubamanta  for  Ammunition  and 


f  184.1    Acronym) . 

AGO    Administrat  ve  Contracting  Officer 

I  and  Explosives 
CBU    Cluster  Bon^  Unit 
COCO    ContractoiiOwned,  Contractor- 
Operated         j 
DNT    Dinitrotoluene 

Department  of  Defense 
Department  of  Transportation 
Differential  JThermal  Analysis 
Extremely  Insensitive  Detonating 
Substances 
Exposed  Site 


DoD 
DOT 
DTA 
EIDS 


ES 

FAA    Federal  Av4tion  Administration 

FAE    Fuel  Air  Exi  losive 

HC    Hexachloroeoiane 

HCSDS    Hazardous  Component  Safety  Data 

Statement       I 
H/D    Hazard  Diviiion 
HE    High  Explosive 
IBD    Inhabited  Building  Distance 
ILD    Intraline  Distance 
IMD    Intermagazihe  Distance 
IMO    Intemationtl  Maritime  Organization 
IR    Infrared  j 

LP    Liquified  Petaoleum 
MCE    Maximum  Credible  Event 
MILVANS    Military  Vans/Tractor  Vans  (i.e., 

8'x8'x20'  container) 
MK    Mark 
MOD    Model 

NATO    North  Atfcntic  Treaty  Organization 
NAVFAC    Naval  Facilities  Engineering 

Command 
NEC    National  Electrical  Code 
NEW    Net  Exploive  Weight 
NFPA    Nationalf  ire  Protection  Association 
OCE    Office  of  Cllef  of  Engineers 
PCO    Procuring  Contracting  Officer 
PES    Potential  Explosive  Site 
PETN    Pentaerythritol  Tetranitrato 
POPO    Privately  Owned-Privately  Operated 
PSI    Pounds  Per  Square  inch 


PSIG    Pounds  Per  Square  Inch  Gauge 

PTR    Public  Traffic  Route 

PWP    Plasticized  White  Phosphorous 

Q/D    Quantity/Distance 

RDX    Cyclonite 

RF    Radio  Frequency 

SCG    Storage  Compatibility  Group 

SOP    Standing  Operating  Procedure 

TEA    Triethylaluminum 

TNT    Trinitrotoluene 

TP    Target  Practice 

TPA    Thickened  TEA 

UL    Underwriters'  Laboratories 

UNO    United  Nations  Organization 

UV    Ultraviolet 

WP    White  Phosphorus 

f  184.2    Purpose. 

This  part  provides  reasonable, 
standardized  safety  principles,  methods, 
practices,  requirements,  and 
information  for  contractual  work  or 
services  involving  ammunition  and 
explosives  (A&E).  Understanding  and 
compliance  with  the  applicable 
requirements  of  this  part  and  any 
additional  safety  requirements  of  the 
contract,  if  any,  shall  minimize  the 
potential  for  mishaps  that  could 
interrupt  DoD  operations  or  delay 
production,  damage  or  destroy  DoD 
material,  cause  injury  to  DoD  personnel, 
or  endanger  the  general  public. 
Adherence  to  the  part's  requirements 
and  principles  shall  support  DoD 
mission,  provide  a  safe  environment, 
and  foster  cooperation  between 
contractor  and  DoD  personnel. 

S  184.3    ApplicabUity. 

The  requirements  of  this  part  apply  to 
contractors  performing  work  or  services 
on  DoD  contracts,  subcontracts, 
purchase  orders,  or  other  purchasing 
methods  for  ammunition  or  explosives. 
These  are  minimum  requirements  and 
shall  be  accepted  as  final  authority  over  ■ 
apphcable  A&E  contractor  operations, 
whether  inside  or  outside  their 
establishment. 

S  184.4    Mandatory  and  advisory 
-   raquirement 

The  term  "shall"  is  used  in  this  part 
to  indicate  mandatory  reqtilrements. 
Waivers  to  these  requirements  may  be 
authorized  by  the  procuring  contracting 
officer  (PCO)  as  explained  in  §  184.6  (a) 
and  (b).  The  terms  "should"  and  "may" 
are  advisory.  When  advisory  provisions 
are  not  met,  adverse  consequences 
could  develop,  becoming  proximate 
causes  of  A&E  mishaps. 

§184.5    ResponsibHitias. 

The  contractor  or  subcontractor  shall: 
(a)  Comply  with  the  requirements  of  this 
part  and  any  other  safety  requirements 
contained  within  the  contract; 

(b)  Develop  and  implement  a 
demonstrable  safety  program  including 


6 


operauonal  procedures,  that  ensures 
prevention  of  A&E-related  mishaps; 

(c)  Designate  qualified  individuals  to 
administer  and  implement  this  safetv 
program;  ' 

(a)  Provide  information  to  the 
Administrative  Contracting  Officer 
(AGO)  pertaining  to  subcontractors 
retained  for  A4E  work; 

(e)  Provide  advice  and  assistance  to 
subcontractors  during  their  wwk 
performance;  and 

(f)  Conduct  mishap  investigaUons  in 
accordance  vdth.  but  not  Umited  to 
provisions  of  this  part 
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§  184.8   Compllanoa  wHh  mandatory 
requiramenta.  — «"f 

(a)  During  pre-award  safety  surveys 
violations  of  mandatory  requirements' 
contained  in  this  part  shall  be  resolved 

The  contractor  may  choose  to  correct 
the  deficiencies  immediately,  submit  a 
written  letter  of  intent  to  correct  the 
deficiencies  (which  will  become 
binding  if  awarded  the  contract),  or 
request  acceptance  of  specifically 
identified  existing  conditions  or 

^^1  «^  ^y  the  purchasing  activity. 

(bj  When  the  contractor  cannot 
comply  with  the  mandatory  safety 
provisions  of  Uie  contract,  the  contractor 
shall  develop  and  submit  a  request  for 
a  waiver  through  the  ACO  to  the 
Procuring  Contracting  Officer  (PCO)  for 
tmal  determination.  The  request  shall 
contain  complete  information 
concerning  the  requirements  violated 
actions  planned  to  minimize  the  hazard 
and  a  proposed  date  for  correction  of  Uie 
deficiency. 

§  184.7   Site  and  construction  plans. 

(a)  Development  and  submission  of 
site  plans,  modifications,  constiiiction 
and  utihty  drawings  pertaining  to  DoD- 
owned  facilities  shall  be  processed  in 
accordance  with  the  requirements  of 
pop  Directive  6055.9.>  as  implemented 
by  the  applicable  military  service 
requirements. 

(b)  For  conh-actor-owned,  contractor- 
operated  (COCO)  facilities,  the 
contractor  shall  submit.  Uirough  the 
ACO  to  the  PCO,  site  and  construction 
plans  for  all  new  constiiiction  or  major 
modification  of  facilities  for 
ammunition  and  explosive  activities 
and  for  die  facilities  Uiat  may  be 
exposed  to  A&E  hazards  if  improperly 
located.  The  conti-actor  shall  provide 
sufficient  copies  for  the  review  process 
The  contiactor  shall  not  begin 
constiTiction  or  modification  of 
proposed  facilities  until  receiving  site 

'Copies  may  be  obtained,  at  cost,  from  the ' 
National  Technical  Information  Service  U  S 
Department  of  Commerce.  5285  Port  RoyalRoad 
Spnngfield.  VA  22161. 


^^^^'^°^  ?'""  acceptance  fiom 
the  PCO  through  the  ACO. 

(c)  Modification  or  rehabiUtation 

plans  for  existing  facilities  that  are 

essentially  minor,  introduce  no  new 

hazards,  and  do  not  increase  the  net 

explosive  capacity  for  which  the  facilitv 

was  designed  or  sited,  need  not  be 
submitted.  The  ACO  shall  make  the 
final  determination  as  to  whether  a  site 
plan  IS  necessary. 

(d)  Site  plans  shall  comply  with  the 
followmg  specifications: 

(1)  Diawiags  shall  be  drawn  to  a  scale 
of  1  mch  to  400  feet.  Smaller-scale 
dramngs  may  sometimes  be  necessary 
to  reflect  certain  distance  and  stiiicture 
relationships  witiiin  the  area 
surrounding  a  given  project.  In  such 
mstances.  reductions  in  scale  are 
acceptable. 

(2)  Drawings  shall  Ust  distances 
between  the  facility  or  location 
proposed  for  siting  and  other 
estabhshment  facilities,  the 
establishment  boundary,  public 
railways  and  highways,  power 
ti^nsmission  and  other  utility  lines. 

(3)  All  other  facilities  within  die 
inhabited  building  distance  of  the 
proposed  facility  shall  be  identified  by 
a  brief  description  of  their  function  and 
occupancy. 

(4)  A&E  items  or  hazardous  materials 
to  t>e  stored  or  processed  in  die  facilities 
shall  be  described.  This  includes  items 
such  as  bombs,  rockets,  artillery 
ammunition.  liquid  propellents,  or  odier 
Items  regulated  by  this  part. 

(5)  Site  plans  shall  provide  the  net 
explosives  weight,  number  of  units  and 
hazard  class(es)  of  ammunition, 
explosives,  liquid  and  soUd  propellents 
and  oUier  hazardous  materials  for  Uie 
proposed  facility,  including  a 
breakdown  by  room  or  bay. 

(6)  Site  plans  shall  provide  the  net 
explosives  weight,  number  of  units  and 
hazard  class{es)  of  ammunition, 
explosives  liquid  and  solid  propellants 
and  otiier  hazardous  materials  stored  or 
handled  m  facilities  located  within 
inhabited  distance  of  die  proposed 
faciUty. 

(7)  All  facihties  whose  inhabited 
building  distance  arcs  include  Uie 
facility  under  consideration  shall  be 
identified. 

(8)  Site  plans  shall  provide  a 
topographical  map  with  appropriate 
contours  when  terrain  featuies  are 
considered  to  constitute  natural 
barricading,  or  when  topography 
oUierwise  influences  die  layout. 

(e)  Construction  plans  for  Uie 
proposed  facility  shall  contain  Uie 
mforaiation  in  §  184.7(d)(1)  Uirough 
(d)(8).  and  Uie  following- 


(1)  Show  Uie  personnel  fimits  for  Uie 
new  or  modified  facility,  including  a 
breakdown  by  room  or  bay.  when 
appropriate.  I 

(2)  ftive  general  detaiU  regarding        I 
dividing  walls,  vent  walls,  firewaS 
roofa,  operational  shields,  barricades 
exits,  types  of  floor  finish,  fire 
protection  system  instaUations 
electiical  systems  and  equipment, 
ventilation  systems  and  equipment. 
A&E  %va8te  disposal  systems,  lightiiine 
protection  systems,  static  groundinc 
systems,  process  equipment,  and 
auxibjuy  support  stioictures,  as  well  as 
genwal  materials  of  constinction. 

13)  Include  information  refative  to  die 
types  and  arrangement  of  explosive 
operations  or  chemical  processina 
equipment.  ^ 

(4)  Explain  any  deviations  from 
pertinent  safety  requirements  due  to 
local  conditions. 


§184.8    Pra-award  safety  survey. 

(a)  When  A&E  materials  and 
operations  are  involved  in  a  sohcitatioa 
mishaps  could  adversely  affect 
production  capabiUty,  production 
assets,  or  long  lead  time  products  or 
services  essential  to  DoD  program 
milestones.  Therefore,  Uie  contractor's 
capabihty  and  preparedness  shall  be 
'u*}}*?*"*-  P«-«ward  safety  surveys 
shall  be  conducted  by  DoD  safetv 
personnel.  ^ 

(b)  During  the  pre-award  safety 
survey.  Uie  contractor,  as  a  minimum. 

fi   g?"^*?®  *^®  foUowing  for  review 
lij  bite  plans  conforming  to  the 

(dK8j'^'°*"^  of  §  184.7  (d)(1)  Uirough 

(2)  Safety  program,  oi^ganization,  and 
training. 

(3)  Fire  prevention  program  and 
available  firefighting  resources, 
mcluding  local  agreements; 

(4)  Description  of  facilities,  including 
size,  constniction  design  and  materials! 
hre  resistive  capability,  utilities,  and 
current  compliance  wiUi  existing 
building  regulations  and  codes; 

(5)  Operational  compliance  wiUi 
applicable  Federal,  state,  and  local 
reouirements; 

(6)  Required  licenses  or  capability  to 
obtain  Uiose  required  to  perform 
proposed  contract  work; 

(7)  Past  safety  history,  including 
reports  of  safety  surveys  by  Federal 
state,  or  local  safety,  fire  prevention 
insurance,  or  oUier  auUiorities;  current 
status  of  waivers  or  exemptions  issued 
by  Federal,  state,  or  local  authorities- 
and  mishap  experience; 

(8)  A&E  collection  and  disposal 
systems  and  procedures  (The  conU-actor 
may  wish  to  request  specific 
clarification  of  A&E  residue/reject  item 
disposition  at  this  time);  and 
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(9)  Hazard  analysis,  as  apprafiriale. 


After  contead  award,  a  significant 
midbiq>  or  on^pletian  of  new 
constructian  or  m^or  modtfications. 
DoD  reviefw  and  avahiation  of  the 
facilities  and  opeations  may  be 
necessary  before  startup  of  producticm 
or  services.  Hie  contractor  shall  contact 
the  ACQ  to  offer  an  opptKtnnity  far  a 
pre-operational  review  by  authorized 
DoD  persmmeL 

SubfWrtD    MlBhap  hiKejUyuthjn  and 


lias  vuhpmn  sets  forth  vaquirenients 
to  be  fbOoMMd  for  mahapa  invtrfiring 
ammunition  and  explosives. 


fia«.t2 

All  mishaps  involviag  ammunit 
and  explosives  that  resudt  in  one  or 
more  of  the  following  shall  be 
investigated  hy  die  eontractor  and 
leported  to  the  AGO. 

(a)  One  or  move  fatalities; 

(b)  One  or  nMie  kMt-wrorkday  cases 
(Refer  to  the  Occupatkmal  Safety  and 
Health  AdnnnistratioB  (OSHA)  fUue 
Book.};' 

(c)  Ten  or  BKire  nonfatal  injuries 
without  lost  woriulays  (Refer  to  the 
Occupational  Safety  and  Health 
AdministraUon  (OSHA)  Blue  Book.y. 

(d)  D— age  to  Goweraroent  property 
exceeding  $10,000; 

(e)  Delay  in  detiveiy  achedufe 
exceedhM  24  boiers: 

(f)  Mi»apa  that  aie  report^fe  in 
accordance  with  specific  contractual 
requirements  odier  than  paragraphs  (a) 
through  (e)  of  this  section;  or 

(g)  Any  mishap  that  may  degrade 
operati(»al  or  production  capability  or 
likely  to  arouse  unusval  nedUa  interest 
because  of  exceptional  circumstances. 

Note:  Based  upon  the  seriousiMas  of  the 
mishap  and  the  criticality  of  the  munitions 
or  explosives  involved,  the  AGO  may 
determine  that  an  additional,  more 
comprehensive  nishsp  investigation  and 
report  is  desiied. 


The  contiact^  abaU  npert  any 
mishap  deacxifaW  in  §  1S4.12.  by 
telepboae  to  the  ACQ  a*  soon  as 
praclk^le,  boi  not  later  dian  3  hours 
afler  the  iaodoiL  The  facBHl  provided 
fot  the  writtenlepoit  trill  serve asa 
guide  for  the  teiepbona  report. 

§184.15   Wrmaa  report. 

(a)  The  contr  ictor  shall  develop  and 
submit  to  the  /  CX)  a  written  mi^p 
report  by  the  ei  id  of  the  sacond  working 
day  after  the  m  sbmp  occurrence.  At  a 
minimum,  thiawritten  report  shall 
include  the  fol  owing: 

(1)  Contracts  r's  name  and  locaticm; 

(2)  Date,  loci  1  time,  and  plaot/feciUty 
location  of  the  accident; 

(3)  Category  >f  accident  (explosioa, 
fire,  and  so  for  h); 

(4)  Contract,  subcontract,  or  purdiase 
order, 

(5)  Item  noa  enclatuie,  hazard 
classification,  ot  number. 

(6)  Narrativ^  (or  abstract)  of  evenU 
pertaining  to  the  mishap; 

(7)  Number  of  injuries/fatalities, 
degree  of  in)ui  es; 

(8)  Descripti  }n  of  property  d^nage 
and  approximi  te  damage  cost; 

(9)  Quantity  of  explosives  involved 
(pounds,  unitsL  rounds,  and  so  forth); 

(10)  Probabl^  cause(s); 

(11)  Corrective  action  taken  or 
planned;  | 

(12)  Effect  oti  production; 

(13)  Name,  title  or  posUion.  and 
phone  numbei  of  person  submitting 
report;  and 

(14)  Remark  5. 

(b)  Information  not  furnished  in  the 
initial  written  report  shall  be  provided 
to  the  AGO  w;  thin  30  days  of  the 


fl84.l3    Miahapi 

In  the  event  of  an  ammunition  or 
explosives  mishap,  the  contractor  shall 
implement  emergency  procedures,  such 
as  controlling  the  qiread  of  fire  and 
attending  to  the  injured.  The  contractor 
shall  also  secure  the  some  of  the 
mishap,  preventing  luauthorized 
persons  btaa  entering  the  area  in  order 
to  preserve  evidence  fot  the 
investigatioa. 


UMI 


I 


'  Copies  maji  be  odteined  bom  Sup«rml«iHiuM  of 
DacwMMs.  US.  CvMnuHMtt  Prititii«  Office. 
Wnhinglon.  DC  20402. 


mishap. 

§184.16   Ofvafca 

To  help  determine  the  cstise  or  causes 
of  the  mishap;  DoD  representatives  may 
monitor  the  contractor's  mish^ 
investigation  ^m-site.  Additional 
investigation  *»  reporting  may  be 
required  by  tlie  PCO. 

§184.17   Technical  miahap  investigation 
and  report 

If  determine  by  the  IHX>,  a  technical 
mishap  investigation  may  be  conducted 
by  a  panel  chi  ired  by  E)oD  personnel. 
CHherwise,  th  i  contractor  will  cocdtict 
the  investigat  on  at  the  PCOs  request.  In 
either  case,  a  locument  will  be 
produced  tha  provides  details  sudt  as 
missile  itagBa  »^ation  maps, 
photographs,  descriptioa  of  mishap, 
effects  on  adj  icent  apaaltkmt,  rtractural 
and  equipmei  it  daoMge,  Q^  drawings, 
detailed  desc  iption  of  oocursance. 
findings,  and  coockisioBS.  Tbe  technical 


mi^iap  investigation  report  riiaD  be 
forwarded  to  the  PCX)  duou^  the  ACX) 
widnn  GO  days  of  the  official 
estabtishment  of  die  investigative  panel 
or,  in  the  case  of  the  contractor's 
investigation,  froni  the  date  of  the 
accident,  llie  contractor  will  be 
informed  immediately  npon 
determination  that  die  Department  of 
Defense  will  form  a  panel  to  go  on-site 
for  an  accident  investigation. 

Subpart  C    Saffoftracdcas 

§184.19    General. 

This  subpart  provides  general  safe 
practices  for  all  A&E  operations 
addressed  in  this  part.  When  these 
{Krectices  exceed  or  differ  from  local  or 
national  codes  or  requirements,  the 
more  restrictive  diall  apply- 

§184.20    Personnel  and  wafertala  ■aiHi. 

(a)  The  cardinal  rule  to  be  observed  in 
any  location  or  operatioa  ifnK>hring 
explosives,  ammunition,  severe  fire 
hazards,  or  toxic  materials  is  to  KmH 
exposure  to  a  mimnmm  DBodier  of 
personnel,  for  a  minimian  amount  of 
time,  to  the  minimum  amount  of  the 
hazardous  material  conastent  with  safe 
and  efficient  operation*.  All  operations 
shall  be  exaihined  to  devise  methods  for 
reducing  the  number  of  peqple  exposed, 
the  time  of  exposure,  and  the  quantity 
of  material  subject  to  a  single  incident. 
Determination  of  persoonel  limits 
requires  that  jobs  not  essential  toa 
particular  hazard(His  operation  be 
performed  elsewhere;  that  no 
imnecessary  personnel  visit  the 
location;  and  that  frequent,  consecutive 
operations  shall  not  be  permitted  in  the 
same  room  or  building  without  adequate 
dividing  walls,  firewrils/or  operational 
shields,  depending  upon  the  nature  of 
the  hazard.  Personnel  limits  should 
allow  for  necessary  supervision, 
woikers,  and  transient  workers, 
(b)  Determination  of  limits  for 
hazardous  materials  requires  a  careful 
analysis  of  all  fects  including  operation 
timing,  intraplant  transportation 
methods,  size  of  the  items,  and  the 
diemical  and  physical  Siaracteristics  of 
the  material.  Lower  limits  are  required 
for  the  more  sensitive  or  hazardous 
materials.  Limits  should  be  established 
for  each  operation,  so  that  each  worker 
may  be  charged  with  the  responsibility 
-of  not  exceeding  the  established  limit. 
Limits  need  not  be  expressed  in  units  of 
weight  or  in  the  number  of  items  as 
such.  They  may  be  given  in  terms  of 
trays,  boxes,  racks,  or  other  imits  more 
easily  observed  and  controlled.  Limits 
shall  not  be  based  on  the  maximum 
quantity  of  e]q>losives  allowed  by  tite 
existing  quantity/distance  separations 
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when  lesser  quantities  of  explosives  viill 
suffice  for  the  operations. 

(c)  The  maximum  number  of 
personnel  and  quantity  of  explosives 
permitted  at  any  one  time  shall  be 
prominentiy  displayed  in  all  buildings, 
cubicles,  cells,  and  rooms  containing 
A&E.  These  limits  shall  be  kept  current, 
and  enforced  by  the  supervisor, 
foreman,  or  woiker  in  charge.  The 
persoimel  and  explosives  limits  for  all 
operations  shall  be  recorded  in  the 
applicable  standing  operating  procedure 
(SOP).  Personnel  limits  need  not  be 
posted  in  storage  magazines,  magazine 
areas,  or  transfer  points.  Explosives 
limits  need  only  be  posted  in  storage 
magazines  for  which  the  limit  differs 
from  that  for  other  magazines  in  the 
block,  or  when  unusual  circumstances 
prevent  the  limit  from  being  readily 
apparent. 


nianufacturing,  handling,  or  processing 
of  A&E  and  other  hazardous  materials, 
shall  be  set  forth  in  the  SOP  as 
described  in  the  preceding  paragraphs, 
or  shall  be  set  forth  in  separate  SOPs 
prepared  specifically  for  such  purposes 

(e)  Receiiification.  SOPs  shall  be 
constantly  reviewed  by  qualified 
personnel,  changed  and  recertified  by 
the  managing  authority  as  often  as 
necessarj'  to  reflect  improved  metiiods. 
equipment  substitutions.  faciUty 
modification,  or  process  revisions. 

(f)  Training.  Operator  training  shall 
cover  approved  safety  procedures, 
hazardous  materials  information,  safety 
and  warning  devices,  personal 
protective  clothing  and  equipment,  and 
emergency  equipment. 


§  184.21    Standing  operating  procedures 
(SOPs). 

Prior  to  starting  any  operation 
involving  hazardous  materials,  adequate 
SOPs  shall  be  developed,  reviewed,  and 
approved  by  qualified  personnel.  The 
SOPs  shall  be  clearly  written  to  avoid 
confusion  and  ensure  process  control  at 
all  times. 

(a)  Preparation.  All  aspects  of  a 
procedure  shall  be  examined  to 
determine  a  safe  and  orderly  course  of 
action  for  accomplishing  the  work. 
Controlled  tests  may  be  necessary  in 
order  to  establish  SOPs  for  certain 
operations.  The  SOP  shall  include,  at  a 
minimum,  such  items  as  safety 
requirements;  specific  emergency 
procedures;  personal  protective  clothing 
and  equipment;  personnel  and 
explosives  limits  for  each  operation: 
equipment  designation;  location  and 
sequence  of  operations;  and  the 
particulars  regarding  how,  when,  where, 
and  by  whom  each  task  of  the  operation 
shall  be  performed. 

(b)  Dissemination.  Supervisors  shall 
be  responsible  for  explaining  duties 
prescribed  by  Uie  SOP  to  all  personnel 
involved  in  an  A&E  operation. 

(c)  Posting.  Those  portions  of  the 
approved  SOP,  determined  by  tiie 
managing  authority  to  be  necessary  to 
facilitate  operations,  shall  be  posted  in 
a  spot  convenient  to  all  stations 
involved  in  the  operation.  This  need  not 
be  at  the  work  station  if  the  worker 
could  be  distracted,  causing  an  accident. 
Supervisory  personnel  shall  assiune 
responsibility  for  enforcing  provisions 
of  the  SOP;  and  should  maintain  copies 
of  the  entire  document. 

(d)  Emer^ncy  procedures.  Action  to 
be  taken  in  the  event  of  electrical 
storms,  utility  or  mechanical  failures 
and  the  like,  occurring  during  the 


§184.22    Storage  in  operating  iMjildings. 

(a)  Only  tiiose  quantities  of  hazardous 
materials  (excluding  explosives, 
propellant  and  pyrotechnic  materials) 
essential  for  current  operations  shall  be 
stored  within  an  operating  building. 
Explosive  materials  exceeding  woik 
requirements  shall  be  stored  in  a 
separate  service  storage  magazine  area 
located  at  the  appropriate  intraline 
distance  from  the  operating  building  or 
area,  based  on  the  quantity  of  explosives 
stored  in  the  service  magazine. 

(b)  If  storage  is  required  by 
operational  necessity,  and  intraline 
distance  is  not  available  for  a  separate 
storage  magazine,  contractors  may 
designate  in-process  holding  containers 
or  structures  within  the  operating 
building,  provided  the  following  apply; 

(1)  Those  containers  or  structures 
would  preclude  propagation  from  the 
operational  location  to  the  holding  site 
if  an  explosives  mishap  should  occur  at 
the  operational  site. 

(2)  Consideration  is  given  to  the 
structural  containment  afforded, 
venting,  and  the  use  of  non -propagating 
packaging  within  the  temporary  holding 
site. 

(3)  Quantities  of  A&E  in  these  holding 
sites  are  kept  as  low  as  possible,  not 
exceeding  amounts  required  for  one  half 
ofa  work  shift. 

(4)  Procedures  have  been  developed 
to  minimize  exposiue  during  transfer 
operations. 

(5)  Plant  managers  acquire  and 
approve  documented  test  results  that 
confirm  non-propagation  characteristics. 

(c)  If  operationally  required,  A&E  that 
are  a  part  of  the  work  in  process  within 
tile  building  may  be  stored  in  operating 
buildings  non-operational  hours, 
providing  the  following  requirements 
are  stricUy  observed: 

(1)  Explosives  limits  are  not  exceeded. 

(2)  Containers  of  bulk  explosives  or 
propellents  are  secured  and  covered. 


(3)  Processing  equipment,  such  as 
powder  hoppers  and  pipelines,  is- 
empty. 

(d)  Before  an  operation  in  a  building 
shuts  down  for  longer  tiian  a  weekend 
or  normal  hoUday  period,  all  hazardous 
materials  should  be  processed  through 
the  facility.  If  tiiis  is  not  possible,  as 
much  of  the  in-process  material  as 
possible  should  be  processed  and 
transferred  to  an  approved  storage  area 
before  shutdown:  no  new  material 
should  be  introduced.  The  additional 
precautions  listed  in  §  184.22(c),  shall 
apply,  and  responsible  personnel  shall 
be  informed  of  the  above  storage 
conditions. 

§  184.23    Housekeeping  in  hazardous 
areas. 

(a)  Structures  containing  explosives 
shall  be  kept  clean  and  orderly. 

(b)  Explosives  and  explosives  dusts 
shall  not  accumulate  on  structural 
members,  radiators,  heating  coils,  steam, 
gas,  air,  water  supply  pipes,  or  electrical 
fixtures. 

(c)  Spillage  of  explosives  and  other 
hazardous  materials  shall  be  prevented 
by  proper  design  of  equipment,  training 
of  employees,  provision  for  catch  pans, 
and  so  forth.  For  example,  hoppers 
should  be  large  enough  to  comfortably 
accommodate  the  size  of  charges  used. 
A  painted  stripe  on  the  inside  of  the 
hopper  shall  serve  as  a  reminder  of  the 
proper  filling  height.  Catch  pans  or 
splash  pans  should  be  provided  beneath 
drawoff  pipes  and  TNT  flakers.  around 
transfer  piping,  beneath  powder  bags  on 
small  arms  ammtmition  charging 
machines,  and  so  forth.  Spillage  shall  be 
promptly  removed. 

(d)  A  regular  program  of  cleaning 
shall  be  conducted  to  maintain  safe 
conditions.  General  cleaning  shall  not 
be  conducted  while  hazardous 
operations  are  being  performed. 

(e)  Hot  water  or  steam  should  be  used 
for  cleaning  floors  in  buildings 
containing  explosives.  When  neither  is 
practical,  sweeping  compounds  that  are 
nonabrasive  and  compatible  with  the 
explosives  involved  may  be  used.  Such 
compounds  may  be  combustible,  but  not 
volatile  (closed  cup  flash  point  shall  not 
be  less  than  230  "F).  Sweeping 
compoimds  containing  wax  shall  not  be 
used  on  conductive  flooring.  Because 
lutrated  organic  explosives  can  form 
sensitive  explosive  compounds  with 
caustic  alkalies,  cleaning  agents  " 
containing  such  alkalies  shall  not  be 
used  around  them. 

(f)  Nonfierrous  wire  brushes  may  be 
used  in  cleaning  explosives-processing 
equipment  only  when  other  methods  of 
cleaning  are  ineffective;  a  thorough 
inspection  should  follow  such  cleaning 
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to  ensure  that  no  wire  bristles,  reiiuiin  in 
the  equipment.  This  applies  also  to 
cleaning  magnesium  ingot  molds  and 
molds  for  any  other  metal  used  in  an 
explosive.  Substituting  fiber  brushes  for 
hair  brushes  is  recommended  to  reduce 
generatioQ  of  static. 

(g)  All  loose  explosives  swept  up  from 
floors  of  operating  buildings  shall  be 
destroyed.  Explosives  recovered  from 
sources  other  than  ammunition 
breakdown  operations  and  equipment 
shall  be  thoroughly  inspected  to 
determine  disposition.  It  may  be  reused, 
screened,  reprocessed,  or  destroyed,  as 
the  situation  warrants. 

$184^4    Explosives  wasf  In  opf  jMwfl 
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(a)  At  this  writing,  the  Environmental 
Protection  Agency  is  developing  rules 
which  shall  apply  to  each  contractor 
beyond  the  scope  of  this  part.  Explosive 
safety  should  not  be  compromised  while 
meeting  environmental  considerations. 

(b)  Each  waste  material  generated  in 
an  explosives  area  shall  require  analysis 
to  determine  appropriate  methods  for 
safe  handling  and  disposition.  All 
explosives  waste  and  contaminated 
materials  shall  be  kept  in  covered 
containers  marked  to  indicate  their 
contents,  prefisrably  located  in  isolated 
bays  or  outside  the  buildings. 

(c)  Containers  for  scrap  black  powder 
and  smokeless  powders  shall  contain 
water.  Certain  pyrotechnic  tracer,  flare 
and  fimilar  compositions  shall  be 
totally  immersed  in  oiineral  oil  or  fuel 
oil  in  the  waste  containers.  Waste 
initiating  explosives  shall  be  kept  to  a 
minimum,  usually  under  water  or  other 
selected  media,  and  shall  be  handled 
with  great  care.  Explosives  waste 
materials  should  not  be  left  in  operating 
buildings  overnight  during  normal 
periods  of  shutdown  or  over  weekends 
and  holidays. 

(d)  Workers  shall  be  trained  to 
transport  explosives  wastes  in 
desipiated  vehicles  (see  §  184.38)  to 
storage  locations  ^tecifically  assi^oed 
for  that  purpose.  Ebcplosives  waste  shall 
not  be  ctonid  with  serviceable 
explosives.  A  minimum  of  magazine 
di!H<tnr^  shall  be  maintained  between 
locations  where  explosives  wastes  ere 
stored,  and  those  used  for  serviceable 
ammunitiOB  and  explosives. 

f1t«JS 


lightning  protect  on  systems,  and 
kx^tions  within  mbarricaded  intraline 
distance  of  such  facilities; 

(2)  Buildings  containing  explosives 
dust  or  vapors,  wtiether  or  not  equipped 
with  lightning  piptection  systems,  and 
locations  within  tmbarricaded  intraKne 
distance  of  such  puildings; 

(3)  Magazines,  open  storage  sites,  or 
loading  docks,  net  equipped  with 
lightning  protection  systems;  and- 

(4)  Locations,  with  or  without 
li^tning  protection,  where  operations 
involving  unprot^ed  electro-explosive 
devices  or  circuitry  are  being  performed. 

(b)  A  qualified^person  in  authority 
^ould  make  thejfinal  decisicm  about 
evacuation.  When  special  warning  is 
required  for  shutdown,  volimteer 
observers  or  a  de  tector  (lightning 
detection  systena  may  be  used. 

(c)  All  personi  el  shall  evacuate  to 
locations  identif  ed  in  the  SOP.  These 
locations  shall  b  i  at  unbarricaded 
intraline  distanc )  or  greater,  or  in  a 
shelter  providini  equivalent  protection. 


(a)  When  an  electrical  storm 
approaches,  all  peisomiel  shell  evacuate 
locations  where  Ughtning  could  inttiste 
explosions.  Such  locations  include: 

(1)  Operating  buildings  or  fisicilities 
containing  explosives  or  explosives- 
loaded  ammunition,  not  equipped  with 


§  184.26    Exptoslyet  in  process  durfng 
shutdown. 

When  electricil  storms  cause 
evacuation  of  ex  )lo6ives  buildings, 
operations  requi  ing  constant  attention 
shall  be  manned!  by  the  minimum 
number  of  personnet^onsistent  with 
safety  requirem^ts.  Once  the  process 
has  reached  a  omdition  in  which  it  is 
considered  safeTo  leave,  the  building 
shall  be  completely  evacuated. 
Explosives  processes  requiring  constant 
attention  shoula  not  be  started  when  an 
electrical  storm  threatens. 


Ill  ■■  ■  ill ■  i^lkM^M^ 

e^uipfneni  eno  DMiiaiiye. 

(a)  All  new  onnewly  repaired 
-explosives  processing  equipmoat  shall 
be  examined  an^  tested  to  ensure  that 
it  is  in  safe  worming  condition  before 
being  placed  in  Service. 

(b)  Before  repeirs  can  proceed  on 
equipment  exposed  to  explosives,  a 
decontamination  tag,  signed  by 
supervisory  personnel,  shell  be  placed 
on  the  equipme  it.  The  tag  shall  certify 
all  explosives  h  ive  been  r^noved  from 
the  equipment  <  r  identify  parts  tiiat 
coakl  not  be  d<  sned,  and  shall  provide 
maintenance  p«sonnel  with 
instructions  on  ^fe  handling. 

(c)  Major  repiirs  or  changes  shall  not 
be  imdertaken  91  a  building  during 
regular  operations  until  the  hazardous 
material  has  been  removed  and  (be 
employee  in  cfaerge  of  the  bvihiii^ 
informied. 

(d)  Repairs  cannot  start  in  an 
e}q)losives  loc^icm  tmtil  all  explosives 
faa^  been  removed  from  equipment, 
crevices,  areas  beneath  floors,  within 


walls  and  pipes,  and  under  fittings 
where  explosives  could  be  ignited.  The 
entire  area  should  be  wetted  or  washed 
down  thoroughly.  An  inspection  of  the 
immediate  vicinity  shall  assure  no 
explosives  remain. 

(e)  After  repairing,  maintaining  or 
adjusting  machines  and  equipment^  an 
inspection  shall  be  made  to  assure  all 
tools  used  for  the  work  are  removed. 
Before  work  resumes,  operators  should 
check  their  own  equipment  to  ensure  its 
safe  operating  condition. 

(f)  Electricians  shall  not  wear 
conductive  shoes  while  working  on 
electrical  equipment.  Exposed 
explosives  and  other  static-sensitive 
hazardous  material  sliall  be  removed 
before  work  begins. 

(g)  Safe  practices  specified  elsewhere 
in  this  part  shall  also  apply  to 
maintenance  employees. 

(h)  Maintenance  and  tool  rooms  in  an 
operating  line  should  be  separated  from 
explosives  by  intraline  distance. 
Protection  equivalent  to  that  afforded  by 
a  suiteble  barrier  shall  be  provided 
when  this  proves  impractical. 

%  184.28    Safety  hend-toots. 

(a)  Hand  tools  constructed  of  wood  or 
materials  such  as  bronze,  lead,  and  "K" 
Monel  metal  shall  be  used  for  work  in 
locations  that  contain  exposed 
explosives  or  hazardous  concentrations 
of  flammable  dusts,  gases,  or  vapors. 
While  safer,  the  nonferrous  metals  used 
in  so-called  non-^>arkii^  tools  may 
produce  sparks. 

(b)  If  their  strength  makes  the  use  of 
ferrous  metal  hand  tools  necessary, 
exposed  explosives  and  other  highly 
combustible  materials  shall  be  removed 
from  the  area  as  required  in  §  184.27  (b) 
through  (d). 

§184.29    OperatfofMl  eMeWs. 

(a)  The  purpose  of  operational  shields 
is  to  prevent  propagation  of  explosions 
from  one  explosives  operation  or 
location  to  another,  to  protect  facilities 
and  equipment  and  to  provide 
personnel  protection.  Therefore,  all  A&E 
operations  and  processes  shall  be 
assessed  prior  to  woric  perfonnanoe  to 
determine  the  type  of  hazard  involved, 
the  level  of  risk  associateid  vnth  the  A&E 
material  or  item,  and  the  corresponding 
level  of  protection  normally  provided. 

(b)  The  primary  hazards  that 
accompany  e}q>losions  and  deflagrations 
are  potential  blast  overpressure, 
fragmentation  (primary  and  secondary), 
and  thermal  effects.  These  hazards  and 
the  following  fecton  shall  be 
considered,  as  a  minimum,  during  the 
above  assessment: 

(1)  Initiation  sensitivity, 

(2)  Potential  ignition  sources. 
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(3)  Quantity  of  A&E, 

(4)  Rate  of  burning, 

(5)  A&E  and  personnel  resouitse 
exposures,  and 

(6}  Protection  capabilities  of  shields. 

(c)  When  analysis  of  these  factors 
indicates  an  unacceptable  probabiUty  of 
explosion  or  deflagration,  resources 
shall  be  dedicated  to  additional 
protection  for  personnel  and  equipment. 
If  operational  shields  are  selected  for 
this  purpose,  they  shall  be  tested  prior 
to  installation  to  assure  compliance 
with  the  following  criteria: 

(1)  Prevent  i»opagation  due  to  blast 
overpressure. 

(2)  Contain  all  fragmentation  or  direct 
fragments  (primary  and  secondary) 
away  from  areas  requiring  protection. 

(3)  Contain  thermal  effects  to  prevent 
propagation. 

(d)  Operational  shields  shall  be  tested 
under  conditions  that  simulate  the 
operational  environment.  A&E  materials 
or  items  used  in  the  test  shall 
correspond  to  those  that  may  be 
involved  in  a  maximum  credible 
incident,  plus  a  25  percent  overcharge. 
Test  methods,  recording 
instrumentation  and  written 
documentation  shall  clearly 
demonstrate  that  the  above  protecUon 
criteria  are  met  before  the  operational 
shield  is  used.  Shields  meeting  the 
requirements  of  MIL-STD-398,3 
Shields,  Operational  for  Ammunition 
Operations.  Criteria  for  Design  of  and 
Tests  for  Acceptance,  are  acceptable. 
Analysis  rather  than  testing  of  shields 
may  be  acceptable  on  a  case-by-case 
basis.  When  the  doors  of  explosives 
processing  equipment  function  as 
operaUonal  shields,  interiocking  devices 
shall  be  installed  to  prevent  the  operator 
from  opening  the  door  while  the 
equipment  is  in  operation. 
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uniforms,  shall  be  fastened  with 
nonmetallic  fasteners  and  easily 
removable.  Pockets  should  be  of  the 
lattice  type.  Pants  and  sleeves  should  be 
tapered  and  without  cuffs,  and  pants 
should  extend  over  the  tons  of  footwear 
These  garments  should  be'  flame 
resistant  or  made  of  flame  retardant 
material.  Each  plant  should  have 
laundering  facilities  available  for 
removing  contaminants  frtjm  explosives 
plant  clothing.  Hazardous  waste 
procedures  should  be  established  for  the 
laundry.  Regular  testing  shall  verifv  the 
effectiveness  of  the  laundering 
operations. 

(c)  When  explosives  contaminated 
clothing  is  sent  to  an  off-plant  laimdry 
facility,  the  contractor  is  responsible  for 
informing  the  laundry  of  the  hazards 
associated  with  the  contaminaUon  and 
any  special  laundering  or  disposal 
requirements. 

S  184.31    Conductive  footwear. 


UMI 


§184.30    Special  ctottiing. 

(a)  A  changing  area  shall  be 
established  for  employees  who  must 
remove  their  street  clothes  to  wear 
special  clothing  (explosives  plant      ' 
clothing,  anticontamination  clothing, 
impervious  clothing,  and  so  forth).  To 
avoid  exposing  people  not  involved  in 
A&E  operations  to  unnecessary  risks, 
special  clothing  worn  during  A&E 
operations  shall  not  be  worn  or  taken 
away  from  the  premises.  Special 
clothing  should  not  be  altered.  Cotton 
undergarments,  including  socks,  shall 
be  worn  whenever  static  electricity  is  a 
hazard. 

(b)  Explosives  plant  clothing, 
generally  referred  to  as  powder 

'Copies  may  be  obtained  from  Naval  Publications 
and  Forms  Center.  5801  Tabor  Avenue. 
Philadelphia,  PA  19120. 


(a)  When  conductive  mats,  floors,  and 
runners  are  required,  operators  shall 
wear  conductive  shoes.  Personnel 
visiting  any  such  area  shall  wear 
conductive  shoes,  ankle  straps,  or 
similar  devices,  one  on  each  leg. 

(b)  Tests  of  conductive  shoes  or 
equivalent,  shall  be  made  initially  and 
daily  thereafter  to  ensure  that  the 
resistance  bom  the  person  through  the 
conductive  shoes  is  less  than  or  equal  to 
one  million  ohms.  Documentation  of 
this  testing,  to  include  calibration  of  test 
equipment,  shall  be  kept  by  supervisory 
personnel.  The  test  voltage  shall  not 
exceed  500  volts.  The  short  circuit 
current  across  the  electrodes  (plates) 
shall  not  exceed  2.0  milliamperes  (0.5 
milliampere.s  is  preferred).  The 
iastrument&  shall  have  built-in 
safeguards  preventing  the  test  subject 
from  experiencing  electric  shock.  Tests 
shall  not  be  performed  in  rooms  with 
exposed  explosives.  Shoes  should  be 
tested  first  without  cleaning  the  soles 
and  heels:  if  the  resistance  does  not 
exceed  allowed  levels,  the  shoes  may  be 
worn.  If  resistance  exceeds  450,000 
ohms  per  shoe,  the  pair  shall  be  cleaned 
and  retested.  Sandpaper,  solvents,  or 
other  agents  affecting  the  structure  or 
conductivity  of  the  sole  materials 
should  not  be  used.  Separating  or 
removing  the  conductive  sock  liner  from 
the  conductive  plug  or  depressing  the 
conductive  plugs  below  the  siuface  of 
the  insole  of  the  shoe  can  cause  high 
resistance.  Nonconductive  stockings 
such  as  silk,  wool,  and  synthetics;  and 
foot  powders,  which  have  a  drj-ing 
action,  shall  be  avoided.  Conductive 
shoes  should  be  clearly  labeled  as  such. 


§184.32    Materials  handMi»ge<|uJpment 

(a)  Gasoline-,  diesel-,  and  LP-poweied 
equipment  shall  not  be  refueled  inside 
warehouses  or  similar  buildings 
containing  ammuniUon  and  explosives. 
If  the  fuel  supply  is  exhausted  while  the 
equipment  is  inside  a  building,  the 
equipment  shall  be  towed  outside  to  a 
safe  location  for  refueling:  at  least  20 
feet  from  inert  buildings,  and  inert 
loading  docks;  and  90  feet  from 
explosives  locations  or  buildings.  Doors 
and  windows  through  which  vapors 
maf  enter  the  building  shall  be  closed 
during  refueling.  Refueling  trucks  shall 
not  be  located  close  to  explosives 
buildings  during  refueling  operations, 
but  shall  be  parked  as  far  as  practicable 
from  these  buildings,  in  accordance 
with  the  above  requirements. 

(b)  Gasoline-,  diesel-.  and  LP-powered 
equipment  shall  not  be  stored  in 
buildings  containing  explosives  or 
ammunition  or  on  explosives  loading 
docks  or  piers  when  A&E  is  present.  A 
central  storage  location  for  gasoline-, 
diesel-,  and  LP-powered  equipment  is 
preferred.  Such  a  building  should  be 
located  at  least  50  feet  from  other 
buildings  to  avoid  a  fire  hazard. 

(c)  Gasoline-,  diesel-,  and  LP-powered 
equipment  shall  receive  periodic 
inspections  of  exhaust  and  electrical 
systems  with  the  results  documented. 
Spark  arresters  shall  be  required  on 
exhaust  systems. 

§184.33    Partiing  of  privately  owned 
vehicles. 

Controlled  parking  of  privatelv  owned 
vehicles  within  an  establishment 
minimizes  fire  and  explosion  hazards 
and  prevents  congestion  in  an 
emergency.  Vehicles  should  be  parked 
in  designated  areas  only,  at  intraline 
distance  and  outside  of  restricted  areas. 
Vehicles  shall  not  be  parked  so  close  to 
an  explosives  building  or  structure  that 
fire  could  spread  from  tbem  to  the 
building,  or  that  they  could  impede 
firefighters. 

§184.34    Prohibited  artJcles  in  hazardous 
areas. 

Except  as  authorized,  personnel  shall 
not  carry  matches,  cigarette  lighters,  or 
other  flame-producing  devices  into 
explosives  areas.  Personal  articles  that 
increase  existing  hazards  are  also 
prohibited. 

§  184.35    Photographic  materials  in 
hazardous  areas. 

Photoflash  bulbs  or  electronic  flash 
attachments  shall  not  be  used  around 
exposed  explosives,  explosive  dusts, 
flammable  gases,  or  vapors.  Only 
lighting  equipment  approved  by  a 
nationally  recognized  testing  laboratory 
shall  be  used. 
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I184J6   OpwaUonaiMplosivM 


UMI 


(a)  Qmtaineis  used  for  intraplant 
transportation  or  temporary  storage  of 
process  explosives  and  energetic 
materials  ^all  be  designed  to  prevent 
leakage,  llese  containers  should  be 
equipped  with  covers  (lids)  and 
constructed  of  materials  in  the  following 
order  of  precedence: 

(1)  Conductive  rubber  or  conductive 
plastic, 

(2)  NonfeiTous  metal-lined  boxes  ^ 
without  seams  or  rivet  heads  under 
which  explosive  dusts  could 
accumulate, 

(3)  Paper-lined  wooden  boxes,  or 

(4)  Fiber  drums. 

(b)  These  containers  should  be 
mariced  with  the  type  of  explosive  or 
hazard  involved. 

(c)  Because  of  their  fragility  and 
fn^ent  potential,  glass  containers 
shall  not  be  used. 

1184.37    Intraptant  rail  transpoflation. 

This  section  addresses  intraplant 
transportation  of  explosives  and  may 
exceed  national  requirements  because  of 
material  characteristics  and  operational 
hazards.  When  construction  or  major 
modification  of  transportation, 
packaging,  or  loading  facilities  is 
planned  or  anticipated,  the  contractor  is 
responsible  for  ensuring  that  applicable 
Federal,  state,  and  local  requirements 
and  those  contained  within  this  manual 
are  met.  The  applicable  requirements 
promulgated  by  Department  of 
Transportation  (DOT)  and  other  Federal 
or  local  regulatory  agencies  concerning 
preparation,  marking,  and  shipment  of 
ammunition  and  explosives  should 
appear  in  the  contract. 

(a)  Operating  rules.  Local  procedures 
to  ensure  safe  and  efficient  rail 
movement  of  A&E  shall  be  developed, 
and  shall  include  the  following 
minimum  requirements: 

(1)  Movements  in  the  classification 
yaids  are  considered  switch  movements, 
All  others  are  considered  transfer 
movements.  Before  cars  containing  A&E 
move,  air  hoses  shall  be  coupled,  air 
brakes  cut-in  and  in  proper  working 

;  order,  and  the  car  doors  closed.  Cars 
should  remain  coupled  while  in  motion 
Safety  precautions  shall  be  observed 
when  breaking  air  hose  connections. 

(2)  When  single  explosives-loaded 
cars  are  spotted,  the  hand  brakes  shall 
be  set  and  the  wheels  properly  chocked, 
When  more  than  one  car  is  spotted  and 
its  engine  detached,  the  hand  brakes 
shall  be  set  on  enough  cars  to  ensure 
sufficient  braking.  Hand  brakes  shall  be 
set  on  the  downgrade  end  of  the  cut  of 
rail  cars.  Reliance  should  not  be  placed 
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on  the  automatic  air  brakes  to  hold 
spotted  cars. 

(3)  A  person  should  be  stationed  at 
the  hand  brake  df  a  car  mover  when  in 

use.  f  . , . 

(4)  During  traisfer  movements  withm 
establishmentsTfull  or  partial  loads  in 
rail  care  shall  bd  blocked  and  braced  so 
they  caimot  shift  position. 

(5)  Empty  ralLcara  shall  remain  in 
warehouses,  magazines,  buildings,  or 
loading  docks  u  itil  all  warning  placards 
have  been  remo  red  or  reversed,  as 
appropriate. 

16]  Special  cai  e  shall  be  taken  to  avoid 
rou^  handling  of  care  containing  A&E. 
These  care  shallnot  be  "sent  ofT'  while 
in  motion  and  ^^all  be  carefully  coupled 
to  avoid  imnecdssary  shocks.  Other  care 
shall  not  be  "cu  t  off"  and  allowed  to 
strike  a  car  coni  aining  explosives. 

(7)  A  buffer  cfr  should  separate  rail 
care  containing  explosives  and  the 
switching  engioe  when  in  motion. 

(8)  Flags  or  s%nals  at  both  ends  of  a 
rail  car  or  cut  CH^care  shall  protect 
peraonnel  worl^ng  in,  on.  or  under  the 
care.  During  th4se  periods,  care  shall  not 
be  coupled  or  lioved. 

(9)  Portable  t^smittera  and  railroad 
locomotives  eqtiipped  with  two-way 
radios  shall  no|  transmit  when  passing 
explosives  opeiating  buildings  where 
electro-explosif  e  devices  are  in  use.  The 
contractor  shall  determine  minimum 
safe  distances  based  on  radio  firequency 
(RF),  frequency  modulation  (FM),  and 
amplitude  moc  ulation  (AM)  of  the 
transmitter. 

(b)  Rail  cari  \spections.  (1)  Qualified 
pereonnelshal  inspect  empty  rail  care 
intended  to  tra  isport  A&E  upon  arrival, 
verifying  that  t  le  carrier  has  complied 
with  DOT  requ  irements. 

(2)  Before  loi  ding,  the  brakes  shall  be 
set  on  care  spotted  for  loading,  and 
bridge  plates  equipped  with  side  boards 
and  stops  shall  be  provided. 

(c)  Loaded  iacoming  rail  car 
inspections.  (II  Railroad  care  with  A&E 
should,  upon  arrival,  be  inspected  at 

■    remote  sites.  I^no  problems  are  found, 
rail  care  may  bte  opened  for  interior 
inspection  or  moved  to  the  designated 
imloading  poiat. 

(2)  A&E-loaded  care  on  which  foreign 
and  suspicious  articles  have  been 
attached  outsifle  or  underneath  the  car, 
or  that  have  a  nefect  which  could  affect 
the  safety  of  tlje  establishment  or  the 
contents  of  th^  car,  shall  be  moved  to 
the  suspect  cat  site  for  disposition. 
.  (3)  Care  shcMild  be  insp^ed  after 
unloading  A&£  to  ensure  that  they  are 
clean  and  fre^from  loose  explosives  and 
flammable  materials,  and  that  placards 
and  car  certificates  have  been  removed 
Explosives  svt  spt  from  the  floore  shall 
be  disposed  o  properly. 


{184.38   Intraplant  nwtor  vehicle 


(a)  Operating  rules.  Procedures  for 
safe  transportation  of  A&E  in  motor 
vehicles  shall  be  developed  locally,  and 
should  include  the  following: 

(1)  Brakes  shall  be  set  and  the  wheels 
chocked  while  loading  and  un-loading 
on  a  grade. 

(2)  A&E  shall  not  be  loaded  or 
unloaded  when  a  motor  vehicle's  engine 
is  running,  unless  the  engine  is 
providing  power  to  accessories  used  in 
the  loading  and  imloading.  such  as 
mechanical  handling  equipment. 

(3)  Vehicles,  including  flat-bed,  partly 
or  completely  loaded,  shall  have  the 
load  blocked  and  braced  to  prevent 
shifting  during  transit. 

(b)  Vehicle  inspections.  All  motor 
vehicles  used  to  transport  A&E  shall  be 
inspected  before  loadhig  to  ensure  the 
following: 

(1)  Batteries  and  wiring  shall  not ' 
come  into  contact  with  containere  of 
A&E. 

(2)  Exposed  ferrous  metal  in  the 
interior  of  the  vehicle  body  shall  be 
covered  with  nonsparking  material 
when  scrap  and  bulk  explosives  are 
being  transported  in  containere  that 
could  l>e  damaged,  or  when  explosives 
could  otherwise  become  exposed. 

(3)  A  portable  fire  extinguisher  of  the 
appropriate  class  shall  be  carried  on 
motor  vehicles  used  for  transporting 
A&E. 

(4)  Motor  vehicles  transporting  A&E 
within  the  establishment  but  outside  the 
explosives  area,  shall  bear  at  least  two 
appropriate  placards.  These  placards 
should  be  removed  or  covered  whenever 
the  vehicle  is  not  loaded.  Reflectorized 
placards  are  preferred. 

(5)  Motor  vehicles  or  equipment  with 
internal  combustion  engines,  used  near 
explosives  scrap,  waste,  or  items 
contaminated  with  explosives,  shall 
have  exhaust  system  spark  arrestere  and 
carburetor  flame  arrestere  (authorized 
air  cleanere).  They  should  be  inspected 
and  cleaned  to  prevent  accvunulation  of 
carbon. 

(c)  Loaded  incoming  vehicle 
inspections.  (1)  Vehicles  with  A&E 
should,  upon  arrival,  be  inspected  at 
remote  sites.  If  no  problems  are  found, 
vehicles  may  be  opened  for  interior 
inspection  or  moved  to  the  designated 
unloading  point. 

(2)  A&E-loaded  vehicles  on  which 
foreign  and  suspicious  articles  have 
been  attached  outside  or  imdemeath  the 
car.  or  that  have  a  defect  which  could 
affect  the  safety  of  the  establishment  or 
the  contents  of  the  vehicle,  shall  be 
moved  to  the  suspect  car  site  for 
disposition. 


{3)  Vehicles  should  be  inspected  after 
unloading  A&E  to  ensxue  Ihat  they  are 
clean  and  free  from  loose  explosives  and 
flammable  materials,  and  that  placards 
and  vehide  certificates  have  been 
removed.  E)q>losives  swept  from  the 
floors  shall  bie  disposed  of  properly 

§2**^   inspection  of  pyrotechnic, 
propeMant  and  eiqitosive  mixers. 

Mixers  used  for  manufacturing 
pyrotechnics,  propellents  and 
explosives  shall  have  an  initial 
inspection  prior  to  use  and  shall  be  on 
a  periodic  inspection  schedule  during 
operating  life. 

(a)  The  initial  inspection  shall,  as  a 
minimum,  require  radiographic  and  dye 
penetrant  inspection  of  the  blades  and 
blade  to  shaft  areas,  blade  to  bowl 
clearances,  allowable  tolerances,  testing 
for  proper  function  of  operating  systems 
such  as  bowl  positioning  mechanisms, 
safety  interlocks,  fire  detection  and 
prevention  and  test  of  computer 
controller  software  selfcheck. 

(b)  Periodic  inspection  shall  be 
provided  during  the  operating  life  of  the 
mixer.  The  inspection  program  shall  be 
based  on  manufacturer's 
recommendations,  operating  history  of 
like  mixere.  and  any  items  identified  in 
hazards  analysis  of  the  particular  mixer 
and  its  operation.  The  inspection 
program  shall  include: 

(1)  Tests  and  visual  inspection  criteria 
to  be  performed  prior  to  each  use  to 
include  associated  equipment  which 
might  come  loose  and  fall  into  the 
mixer. 

(2)  Periodic  inspections  of  clearances 
between  blades  and  bowl  at  sufficient 
points  to  detect  any  distortion  of  the 
bowl  or  kettle. 

(3)  Inspection  and  test  for  drive 
system  wear,  bearings  condition  and 

•  gear  alignment  with  loading  to  estabh* 
operation  within  tolerances  when 
applicable. 

(4)  Insfwction  and  test  of  proper 
function  of  operating  subsystems  such 
as  bowl  handling,  safety  and  fire  and 
control,  including  computer  software 
selfcheck. 

(c)  It  is  recommended  that  large  (over 
80  gallon)  vertical  blade  mixers  in  high 
torque  applications  have  a  dye 
penetrant  check  of  the  blades  annually 
or  after  every  300  houre  of  operation. 
Melt-cast  kettles  are  not  considered  high 
torque  mixere.  Also,  it  is  recommended 
that  an  inspection  of  clearances  and 
operating  systems  be  performed  after 
any  maintenance,  unusual  even  such  as 
severe  weather  exposure  mishandling  of 
bowl  or  mixer  or  long  idle  period. 

(d)  A  log  of  the  maintenance  and 
inspection  shall  be  maintained.  Trend 
analysis  of  clearances  should  be  used  to 


detect  wear  which  might  become 
hazardous. 

Subpart  D— Principles  and  AppKcation 
of  Quantitymisianoe  (CVD),  Standard 
Explosives  Fadtraes.  and  Sting 
Requirements 

§184.40    Oenatal. 

Explosives  classes  and  divisions 
identified  in  this  subpart  are  defined  in 
TB  700-2.>  Explosives  Hazard 
Classification  Procedures,  and  more 
fully  explained  in  subpart  F  of  this  part 
This  subpart  D  sets  forth  the  following: 

(a)  Rules  for  establishing  quantities  of 
explosives: 

fb)  Computations  and  determinations 
of  quantity  distance: 

(c)  Assessment  of  the  explosion 
effects,  such  as  facility  damage  and 
personnel  injury  expected  at  specific 
scaled  distances  for  Hazard  Division  1  1 . 
explosives; 

fd)  Recommended  methods  for 
controlling  the  effects  of  Hazard 
Division  1.1.  explosions: 

le)  Acceptable  exposures  at  specifit: 
scaled  distances: 

(0  Types  and  general  specifications  of 
various  ammunition  and  explosives 
facilities:  and 

(g)  Siting  requirements  for  specific 
facilities. 

§  184.41    Quantity/distance  ((VO). 

(a)  Quantity  distances  are  determined 
by  estabUshing  a  net  explosive  weight 
(NEW)  at  a  point  and  measurii^  from 
that  point  to  an  exposure.  The  source  of 
a  Q/D  measurement  is  called  a  potential 
explosion  site,  or  PES.  For  Q/D 
purposes,  one  considere  the  total  net 
explosives  weight  that  will  be  involved 
in  an  accidental  explosion  at  the  PES.  A 
PES  may  be  a  round  of  ammunition,  a 
vehicle,  an  operating  building,  or 
simply  a  location  where  explosives  are 
stacked. 

(b)  Any  building,  vehicle,  location,  or 
ammunition  that  shall  be  protected  from 
an  accidental  explosion  at  another 
sourc-e,  is  called  the  exposed  site,  or  ES 
An  ES  may  contain  explosives  requiring 
protection  from  a  secondary  explosive 
source  located  a  distance  away  An  ES 
may  also  be  a  home,  stadiimi.  high-risr 
apartment,  a  public  highway  or  any 
other  facilit>'  or  location  requiring 
protection  from  an  accidental  explosion 

(c)  Separation  distances  for  Q/D 
purposes  are  measured  in  straight  hnes 
from  the  nearest  part  of  the  room,  bay 
or  structxu«  containing  explosives  (PJES) 
to  the  nearest  point  of  the  exposed 
structure. 


■  Copies  may  be  obtained  from  Superintetide.nt  of 
Documents.  4J.S.  GovemmenI  Printing  Office 
Washington.  DC  20402.  '    ^ 


§184.42    Establishment  Of  quantity  Of 
expiosiwas  and  dlalatteaa. 

(a)  Quantity  ctf  explosives.  The 
Quantity/Distance  tables  are  used  u> 
provide  appropriate  distances  from 
potential  explosion  sites  (PES).  The 
hazard  classification  of  the  A&E  and  the 
weight  of  explosives  involved  are 
primary  characteristics  governing  the 
use  of  Q/D  tables.  The  definitions  and 
methods  for  determining  hazard 
classifications  are  in  subpart  F  of  this 
part.  Methods  for  determining  the  net 
explosives  weight  (NEW)  is  explained  in 
the  following: 

(1)  Mass-detonating  explosives 
(Hazard  Division  1.1).  The  total  weight 
of  explosives  (NEW). 

(2)  Nonmass-detonating  explosives— 
(i)  Propellants  (Hazard  Division  1.3). 
The  total  weight  of  the  propellants  alone 
is  the  net  propellant  weight. 

(ii)  Pyrotechnic  Hems  (Hazard 
Division  1.1  and  Hazard  Division  1.31 
The  sum  of  the  net  weights  of  the 
pyrotechnic  composition  and  rhe 
explosives  involved 

(iii)  Bulk  metal  poi\-der  and 
pyrotechnic  compositions.  The  sum  of 
the  net  weights  of  metal  powders  and 
pyrotedmic  compositions  in  the 
containers. 

(iv)  Ot/>erammumfjon.  The  net 
weight  of  high  explosives  (Hazard 
Division  1.1).  plus  any  blast 
contribution  determined  by  test,  if  any 
from  propellant.  pyrotechnic 
components,  or  expelling  charges 
(percent  of  Hazard  Division  1.3). 

(3)  Combinations  of  mass-detonatmg 
and  non mass-detonating  A&E 
(excluding  Hazard  Division  1.4).  The 
tptal  net  weight  of  the  mass-detonating 
and  the  nonmass-detonating  A&E.  If  the 
nonmass-detonating  items,  alone, 
require  a  greater  distance  than  the  total 
explosives  so  computed,  then  this 
greater  distance  is  mandatory 

(4)  Combinations  of  nonmass- 
detonating  ammunition  and  explosives 
of  different  class  1  divisions  shall  be 

"  treated  as  follows: 

(1)  Determine  the  required  separation 
of  each  division. 

(ii)  Use  the  greatest  separation  of. 
those  determined. 

(b)  Q/D  computations  and 
determinations.  (1)  TTiroughout  these 
requirements,  NEW  is  used  to  calculate 
distance  by  means  of  formula  D=KWV> 
where  D  is  the  distance  in  feet.  K  is  the 
appropriate  risk  factor  and  W  is  the 
NEW  in  pounds.  Distance  requirements 
are  sometimes  expressed  by  the  value  of 
K,  such  as  K9.  Kl  1.  and  Kl8  to  signify 
K=9,  K=ll,  K=18.  respectively 

(2)  The  quantity  of  explosives  in  a 
magazine,  operating  building,  or  other 
explosives  site  .shall  be  the  new  weight 
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of  all  the  explosives  contained  therein. 
Q/D  shall  be  bM»d  on  the  H/D  requiring 
the  greatest  separation,  unless  the  NEW 
is  divided  by  walls  or  shields  for  that 
purpose. 

(i)  When  dividing  a  quantity  of  mass- 
detonating  escplosives  into  smaller 
stacks,  a  suitable  barrier  or  adequate 
separation  distance  shall  prevent 
propagation  Erom  one  stack  to  another. 
Barriers  designed  and  constructed  in 
accordance  with  TM  5-1300/ AFM  8ft- 
22/NAVFAC  P-397,s  Structures  to 
Resist  the  Ef^ds  of  Accidental 
Explosions,  satisfy  this  requirement.  In 
such  cases,  the  explosives  content  of  the 
stack  requiring  the  greatest  distance 
shall  govern.  Otherwise  Q/D 
computations  shall  be  based  on  the  sum 
of  the  mass-detonating  explosives  in  all 
of  the  stacks. 

(ii)  Blast  waves  shall  coalesce  when 
two  or  more  stacks  of  mass-detonating 
explosives  detonate  within  short  time 
intervals  (that  is,  when  the  time  in 
milliseconds  is  less  than  4  times  the 
cube  root  of  the  explosive  weight  in 
pounds  for  lateral  target  {K>sitions  and 
less  than  5.6  times  the  cube  root  of  the 
explosive  weight  in  poimds  for  axial 
target  positions).  The  resultant  shock 
wave  shall  be  that  of  a  single  <ietonation 
of  a  charge  equal  to  the  sum  of  the 
several  stacks.  The  actual  separation 
time  between  successive  detonations  is 
influenced  by  the  spatial  separation, 
geometry,  and  distribution  of 
explosives;  the  character  of  the  dividing 
wall'or  other  barrier,  and  the  sensitivity 
of  the  explosives. 

(3)  The  quantity  of  explosives 
permitted  in  each  of  two  or  more 
locations  shall  be  determined  by 
considering  each  location  as  a  potential 
explosion  site  (PES).  The  quantity  of 
explosives  permitted  in  each  of  these 
locations  shall  be  the  amount  permitted 
by  the  distance  specified  in  the 
appropriate  Q/D  tables  considering  each 
as  a  potential  target  site  in  turn,  except 
for  service  magazines  (see  §  184.43(a)(7) 
and  §  184.43(b)(6)). 

(4)  Quantity/distance  tables  are  in 
Siid>part  F  of  this  part.  The  formulae 
specified  in  Appendices  A  through  D  to 
Subpart  F  of  this  part  may  be  used  to 
interpolate  exact  distances  for  Hazard 
Division  1.1  explosives.  The  notes  to 
Appendix  L  to  Subpart  F  of  this  part 
provide  distance  formulae  for  Hazard 
Division  1.3  distances. 

(5)  It  is  impractical  to  specify  Q/D 
separations  large  enough  to  allow  for  the 
designed  flight  range  of  propulsive  units 
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(rockets,  missila  motors,  and  catapults) 
that  properly  belong  in  Hazard 
Divisions  1.1,  IS.  or  1.3.  Therefore, 
maximum  flighl  ranges  for  self- 
propelling  miuutions  shall  be 
disregarded.  The  distance  required  to 
afford  proteclioi  from  fragments  in 
credible  accident  situations,  however, 
shall  be  establi^ed  in  accordance  with 
the  principles  ii  §  184.52(f). 

(6)  Separatiod  distances  for  Q/D 
purposes  shall  be  measured  from  the 
nearest  part  of  an  exposed  structiue  or 
site,  to  &e  nearest  wall  of  the 

iivision  or  structure 
isives,  as  appropriate, 
ices  are  measured  along 


controlling  su' 
containing  exp 
Separation  dist 
straight  lines 
(7)  Where 
vehicles  con 


*Tri-servica  documenL  Copies  may  be  obtained 
from  Superintendent  of  Documents,  U.S. 
Government  Printing  Ofiice.  Washington.  DC 
2040Z. 


d  cars  or  motor 

ng  anununition  and 

explosives  are  ])ot  separated  from 
operating  buildings,  magazines,  or  open 
A&E  storage  sit0s  in  a  manner 
precluding  their  mass  detonation,  the 
separation  disti  nee  shall  be  based  on 
the  total  quantiiy  of  explosives  (see 
§  184.41(a))  and  measured  form  the 
outside  wall  of  the  building,  railcar. 
vehicle,  or  edg(  i  of  open  stack  closest  to 
the  target.  If  thi  explosives  are  separated 
into  smaller  ui  ts  so  that  mass 
detonation  oft  le  explosives  in  the 
railcars  and  m(  tor  vehicles  and  inside 
imit  or  units  si  all  not  occur,  the 
separation  dist  mce  shall  be  measured 
from  the  contn  illing  explosives  tmit. 
railcar  or  vehic  le  closest  to  a  target, 
(c)  Hazard  D  ivision  1.1.  explosion 
effects,  exposme  controls,  and  degrees 
of  safety  afforded.  Facility  damage  and 
persoimel  inju^  from  Hazard  Division 
1.1,  AStE,  prini  ipally  depend  on  blast 
overpressure  a  ad  impulse,  although  for 
limited  quantities  fragment  hazards  may 
control  Q/D.  F^r  general  purposes,  peak 
incident  oveiWessure  is  the  blast 
parameter  de^  ning  maximvun 
permissible  le  rels  of  exposure. 
However,  in  si  >ecific  instances  the 
physical  chari  cteristics  of  exposed 
structures  (su(  h  as  mass,  stiffiiess, 
ductility,  and  so  forth)  can  make  blast 
impulse  the  pi  incipal  damage-causing 
factor. 

(1)  Separatif  n  distances  for  earth 
covered  magatines  (see  Appendices  D 
and  E  to  Subpart  F  of  this  part)  provide 
virtually  comilete  protection  against 
propagation  of  explosions  among  eaith- 
covered  maga  dnes  by  blast,  fragments, 
or  fire.  Some  ( lacking  of  concrete 
barrels  and  re^  walls,  spelling  and 
severe  cracking  of  fiont  walls,  and 
damage  to  doi  trs  and  ventilators  may, 
however,  occi  ir. 

(2)  Aboveg]  Dund  magazine  distances 
(see  colvmuis  10  and  12.  Appendix  D  to 
Subpart  F  of  I  lis  part)  provide 
considerable  irotection  against 
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propagation  of  explo^ons  among  above- 
ground  magazines  by  blast.  Depending 
on  ammunition  type,  however,  there  is 
a  risk  of  delayed  propagation  by 
fragments  or  of  fire  spreading  from  one 
magazine  to  another.  Properly  designed 
and  placed  barricades  reduce  the  risk  of 
communicating  explosion  through  high- 
velocity,  low-angle  fragments.  Without 
barricades,  this  risk  is  high. 

(i)  The  above  ground  magazine 
separation  distance  of  eW"^  feet 
corresponds  to  a  peak  overpressure  level 
of  27  psi  (1.8  bars)  (1  bar=14.5  psi) 
when  the  explosion  source  is  in  the 
open.  Neither  the  overpressure  nor  any 
other  pertinent  blast  parameter,  such  as 
impulse,  shall  be  significantly  reduced 
by  an  ordinary  storage  building  of 
conventional  unstrengthened  industrial 
construction  at  the  explosion  site,  or  by 
the  barricade  required  between 
abovegroimd  magazines  at  this  distance. 
A  conventional  unstrengthened  building 
exposed  at  this  distance  shall  be 
destroyed,  vehicles  overturned  and 
crushed,  and  all  occupants  killed. 

(ii)  The  unbarricaded  abovegroimd 
magazine  separation  distance  of  llW"  ' 
feet  corresponds  to  a  peak  overpressure 
level  of  8  psi  (0.5  bars)  from  an 
explosion  source  in  the  open.  Blast 
observed  at  this  distance  shall  be 
suppressed  only  slightly  by  a  storage 
building  of  conventional  construction  at 
the  explosion  site.  A  conventional 
unstrengthened  building  exposed  at  this 
distance  shall  be  destroyed.  Blast  will 
seriously  injure  eardrums  and  lungs  of 
any  survivor,  as  will  being  blown  down 
or  stuck  by  fragments  or  building  debris. 
Vehicles  will  be  severely  damaged  by 
blast  and  may  be  inoperable. 

(3)  At  blast  overpressure  of  12  psi  (0.7 
bars)  occurring  at  scaled  distance  of 
gW*^  3  feet  (see  Appendices  B  and  C  to 
Subpart  F  of  this  part): 

(if  Unstrengthened  buildings  will 
suffer  severe  structural  damage 
approaching  total  destruction. 

Ui)  People  at  the  exposed  site  will  be 
killed  or  severely  injiired  by  being 
thrown  about  by  blast  or  by  building 
collapse. 

(iiij  Aircraft  will  be  damaged  beyond 
repair.  If  the  aircraft  are  loaded  with 
explosives,  delayed  explosions  are 
likely  to  result  from  subsequent  fires. 

(iv)  Transport  vehicles  will  be  heavily 
damaged,  probably  to  the  extent  of  total 
loss, 
(v)  Direct  propagation  of  explosion 
'    between  two  explosives  locations  is 
■    imlikely  when  barricades  between  them 
intercept  high-velocity,  low-angle 
fragments  (see  §  184.43(a)). 

(vi)  Improperly  designed  barricades  or 
structures  increase  the  hazard  from 
flying  debris;  further,  their  probable 
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collapse  threatens  personnel  and 
equipment. 

(vii)  Exposed  structures  housing 
personnel  or  containing  equipment  that 
is  monetarily  valuable  or  critically 
important  to  the  mission,  may  require 
hardening. 

(4)  At  blast  overpressiire  of  3.5  psi 
(0.24  bars)  occurring  at  scaled  distance 
of  18W"3  (see  Appendix  B  to  Subpart 
F  of  this  part): 

(i)  Direct  propagation  of  explosion  is 
not  expected. 

(ii)  Delayed  communication  of 
explosion  from  fires,  or  equipment 
failure  at  the  exposed  site  (ES),  is 
possible. 

(iii)  Unstrengthened  buildings  will 
sustain  serious  damage,  approximating 
50  percent  of  the  total  replacement  cost. 

(iv)  Personnel  will  be  critically 
injured  or  killed  by  fragments,  debris, 
firebrands,  and  so  forth. 

(v)  There  is  a  1  percent  chance  of 
eardrum  damage  to  personnel. 

(vi)  Aircraft  will  be  severely  damaged 
from  blast,  fragments,  and  debris. 

(vii)  Transport  vehicles'  body  panels 
will  be  dished  and  shatter-resistant 
vdndow  glass  will  cracL  Though 
extensive,  this  damage  will  not  prevent 
the  vehicles  from  operating. 

(viii)  Overpressure  control  by 
suppressive  construction  at  the  PES.  or 
by  protective  construction  at  the  ES.  is 
recommended  if  it  is  more  economical 
than  distance  alori6,  or  if  distance 
cannot  suffice. 

(5)  At  blast  overpressure  of  2.3  psi 
(0.16  bars)  occurring  at  scaled  distance 
of  24W"3  (for  quantities  up  to  100,000 
pounds,  see  column  8,  Appendix  A  to 
Subpart  F  of  this  part). 

(i)  Unstrengthened  buildings  will 
sustain  damage  approximating  20 
percent  of  their  replacement  cost 

(ii)  Occupants  of  exposed  structures 
may  suffer  temporary  hearing  loss  or  be 
injured  by  such  blast  effects  as  building 
debris  and  being  bodily  thrown  about. 

(iii)  Personnel  in  the  open  should  not 
be  seriously  injured  by  the  blast  itself. 
Fragments  and  debris  could,  however, 
cause  injuries,  depending  on  the  PES 
structiue  and  the  fragmentation 
characteristics  and  amount  of 
ammunition  within. 

(iv)  Vehicles  on  the  road  should  not 
be  damaged  unless  hit  by  fragments  or 
the  operator  loses  control  during  the 
blast  wave. 

(v)  Aircraft  appendages  and  sheet 
metal  skin  could  be  damaged  by  blast 
and  possibly  fragment  penetrations,  but 
should  be  operational  after  minor 
repairs. 

(vi)  Barricading  at  the  PES  reduces 
injury  and  damage  from  fragments  from 
Imtiited  quantities  of  explosives. 
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Suppressive  construction  at  the  PES  or 
protective  construction  at  the  ES  are 
practical  ways  of  controlling  blast  over- 
pressure. 

(6)  At  blast  overpressiue  of  between 
2^  psi  (0.16  bars)  and  1.7  psi  (0.1  bars) 
effects  and  controls  are  intermediate 
between  those  described  in  paragraphs 
(c)(5)  and  (c)(7)  of  this  section  (for 
quantities  between  100,000  and  250,000 
pounds,  see  column  8,  Appendix  A  to 
Subpart  F  of  this  part). 

(7)  At  blast  overpressure  of  1.7  psi 
(0.1  bars)  occurring  at  scaled  distance  of 
30W"  3  (for  quantities  over  250,000 
pounds,  see  column  8.  Appendix  A  to 
Subpart  F  of  this  part): 

(i)  Unstrengthened  buildings  will 
sustain  damage  approximating  10 
percent  of  their  replacement  cost. 

(ii)  Occupants  of  exposed 
unstrengthened  structures  may  suffer 
injury  from  secondary  effects,  such  as 
building  debris. 

(iii)  Aircraft  landing  and  taking  off 
could  lose  control  and  crash. 

(iv)  Parked  mihtary  and  commercial 
aircraft,  with  minor  damage  due  to  blast, 
should  remain  airworthy. 

(v)  Personnel  in  the  open  should  not 
be  seriously  injured  by  the  blast  itself. 
Depending  largely  upon  the  PES 
structure  and  the  ftagmentation 
characteristics  and  amount  of 
ammunition  within,  however,  fragments 
and  debris  could  cause  injuries, 
(vi)  Barricading  at  the  PES  or 
apphcation  of  minimum  fragment 
distance  requirements  may  reduce 
injury  or  damage  due  to  fragments  from 
limited  quantities  of  explosives. 

(8)  At  blast  overpressure  of  1.2-0.90 
psi  (0.08-0.06  bars)  occurring  at  scaled 
distance  of  40W"3-50W''3  (see  column 
5,  Appendix  A  to  Subpart  F  of  this  part): 

(i)  Unstrengthened  buildings  will 
sustain  damage  approximating  5  percent 
of  thefr  replacement  cost. 

(ii)  Personnel  injuries  are  principally 
caused  by  glass  breakage  and  building 
debris. 

(iii)  Personnel  in  the  open  should  not 
be  seriously  injured  by  the  blast  itself. 
Depending  largely  upon  the  PES 
structure  and  the  fragmentation 
characteristics  and  amoimt  of 
ammunition  within,  however,  ft^gments 
and  debris  could  cause  injuries. 

(iv)  Both  orientation  and  limiting  the 
surface  area  of  exposed  glass  panels  can 
reduce  breakage  and  structural  damage. 


§  184.43    Pemiissible  exposures  to  blast 
overpressure. 

(a)  At  sites  exposed  to  potential  blast 
overpressure  of  12  psi  (0.7  bars) 
occurring  at  9W"3  (see  column  3, 
Appendix  B  to  Subpart  F  and  Appendix 
C  to  Subpart  F  of  this  part),  barricade 


required  unless  otherwise  indicated  (see 
§184.42(c)(3)(vii)),  the  following 
facilities  or  operations  are  permitted: 

(1)  Buildings  housing  successive  steps 
of  a  single  production,  renovation. «»        i 
maintenance  operation.  J 

(2)  Breakrooms  and  change  houses,  if 
part  of  an  operating  line  and  used 
exclusively  by  personnel  employed  in 
operations  of  the  line. 

(3)  Temporary  holding  areas  for  trucks 
or  railcars  containing  explosives  to 
service  production  or  maintenance 
facilities. 

(4)  Field  operations  in  magazine 
areas,  when  performing  minor 
maintenance,  preservation,  packaging, 
or  siuveiUance  inspection. 

(5)  Unmanned  auxiUary  power 
facilities,  transformer  stations,  water 
treatment  and  pollution  abatement 
facilities,  and  other  utility  installations 
that  serve  the  PES  but  are  not  integral. 
the  loss  of  which  would  not  create  an 
immediate  secondary  hazard.  These  do 
not  need  barricades.  However, 
unmanned  auxiliary  power  generating 
or  converting  facilities  supplying  power 
exclusively  to  the  explosives  storage 
area  and  security  fence  lighting  may  be 
located  as  close  as  fire  distance  from 
explosives  facilities  (50  feet  for  fire 
resistant  structures  and  100  feet  for  non- 
fire  resistant  structures). 

(6)  Dunnage  preparation  and  similar 
support  structures  housing  non- 
explosives  operations,  if  used  only  by 
PES  employees. 

(7)  Service  magazines  that  are  a  part 
of  operating  lines.  Distances  are  based 
on  the  quanUty/type  of  ammunition  or 
explosives  in  the  service  magazine(s). 
not  in  the  operating  building. 

(8)  Exposures  as  indicated  in 
paragraph  (b)  of  this  section,  if  blast 
suppression,  structure  hardening,  and 
so  forth,  provides  comparable  protection 
for  the  pei^nnel  and  equipment 
involved. 

(b)  At  sites  exposed  to  potential  blast 
overpressure  of  3.5  psi  (0.24  bars) 
occurring  at  18W' '  (see  column  4, 
Appendix  B  to  Subpart  F  and  Appendix 
C  to  Subpart  F  of  this  part),  the 
following  facilities  or  operations  are 
permitted: 

(1)  Construction  workers  in  the 
vicinity  of  ammunition  production 
areas,  waterfront  areas  where 
ammunition  is  being  handled,  or  areas 
for  loading  explosives  onto  aircraft. 

(2)  Surveillance,  maintenance,  and 
inspection  buildings;  and  labor- 
intensive  operations  closely  related  to 
PES. 

(3)  Comfort,  safety,  and  convenience 
buildings  exclusively  supporting  PES. 
including  lunchrooms,  motor  pools, 
area  offices,  auxiliary  fire  stations. 
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tnnspoiUttioa  di^k^dk  points,  and 
shipping  uid  leoatving  buiWingt  (na* 
iiii^iinti  ana  loading  docks). 

(4)  Opantions  and  training  fonctions 
mann«d  or  attended  only  by  parsonnel 
operating  the  PES. 

(SI  Parking  lots  for  privately  owned 
vefaiclas  bektaging  to  personnel  at  the 
PES.  Sae  §184.33 

(6)  Sendee  magazines  that  are  part  of 
operatii^  Unas.  Distances  are  based  on 
quantity/type  of  ammunition  or 
explosives  in  the  service  magazine(s). 
not  in  the  operatingbuilding. 

(7)  rn^tainar  stu&ng  and  unstuffing 
operations  that  are  routine  support  of 
PES.  This  applies  to  main  support 
functions  set  aside  for  support  of 
manufacturing  operations.  Container 
stuffing  and  unstuf&ng  in  magazine 
areas  are  permitted  at  inter  magazine 
distances. 

(c)  At  sites  exposed  to  potential  blast 
overpressure  of  2.3  psi  (0.16  bars] 
occurring  at  24W>'3  (^ee  column  8. 
Appendix  A  to  Subpart  F  of  this  part], 
the  {bllowing  ^Kdlities  or  operations  are 
permitted: 

(1)  Public  trafRc  routes  for  NEW 
under  100,000  pounds. 

(2)  Persoanefexposed  to-remotely 
controlled  operations.  NOTE:  Personnel 
at  control  stations  less  than  24  W"  from 
the  PES,  thou^  provided  with  hlast- 
attenuating  and  fragment-defeeting 
shields,  shall  not  be  exposed  to 
overpressure  greater  than  2.3  psi  (0.16 
bars). 

(3)  Open-air  recreation  fecilities 
exposed  to  PES  containing  NEW  of  up 
to  100,000  pounds,  such  as  baseball 
diamonds,  volleyball  courts,  and  so 
forth,  used  by  personnel  assigned  to  the 
facility,  where  structures  are  not 
involved. 

(d)  At  sites  exposed  to  potential  blast 
o\'wpressure  of  1.7  psi  (0.1  bars) 
occurring  at  SOW'",  the  following 
facilities  or  operaticms  are  pAiuitted: 

(1)  Public  traffic  routes. 

(2)  Private  vehicle  parking  in 
administrative  areas.  Minimum 
fragment  distance  should  be  applied. 

(e)  At  sites  exposed  to  potential  blast 
overpn^ssute  of  1.2-0.90  psi  (0.08-0.06 
bars)  occurring  at  40W>'3  to  50W>'3  (see 
column  5,  Appendix  A,  to  Subpart  F  of 
this  part),  the  following  Eacilities  or 
operations  are  permitted: 

(1)  Inhabited  buildings: 
administratitm  and  housing  arees. 

(2)  Plant  boundaries  and  magazines 
servicing  the  establishment  in  general 
(see  §184.45(1)). 

(3)  Athletic  fields  and  other  recreation 
areas  when  structures  are  present. 

(4)  Fh|^t  line  passenger  service 
facilities. 

(5)  Utilities  providing  power  to  tastsX 
of  an  establishment. 


(6)  StoidiaAises  and  shf^  having 
strategically  ar  intrinsically  vahiaUa 
contents  whitii  shall  not  be  iaopardiaed. 

(7)  Functions  which,  if  momentarily 
out  of  action  J  would  cause  an  immedktte 
secondary  h^nud. 

$lt4.44   Amiiuialtlon  and  explosives 

This  sectioi)  idontifies  the  types, 
general  dedications,  and  siting 
requirement^  of  various  magazines  for 
ammunition  J  explosives,  and  other 
dangerous  nwterials. 

(a)  Borricaaes  aad  earth  cover /or 
meigazin^-4l)  Genera/.  Both 
constructed  iarticades  and  undisturbed 
earth  can  protect  ammunition  and 
explosives,  structures,  and  i^peraticms 
against  hi^4»docity,  low-angle 
fragments,  al  ibough  the  barricades  may 
be  destroyed  in  the  process.  Further. 
barricades  pi  ovide  limited  protection 
against  blast  in  their  immediate  vicinity, 
provide  no  p  rotection  agamst  high-angle 
fragments,  ai  td  are  in^focbve  in 
reducang  the  blast  pressure  in  the  feu- 
field  (inhabi  ed  building  or  public 
traffic  route  lislanoe). 

(2)  Bearict  de  requiremaais.  Protection 
is  oonsiderei  effective  vdMn  barricades 
meet  the  following  minimum 


requiremeni 
(i)  The  sli 
be  steeper 
erosion  and 


operations, 
have  a  sloi 


of  a  barricade  will  not 
2/3  (rise/run).  To  reduce 
ilitate  maintenance 
iture  constructions  ^liould 
of  1/2- 
(ii)  The  ealh  benicade  diall  consist 
of  material  described  in  paragraph  {aX4} 
of  this  section. 

(iii)  Barrioade  height  and  length  shall 
be  determined  as  follows: 

(A)  Heights.  Establish  a  reference 
point  at  the  lop  of  the  far  edge  of  one 
of  the  two  sndcs  that  the  barricade  is  to 
separate.  If  tie  tops  of  the  stacks  are  at 
different  citations,  this  reference  point 
shall  be  on  |he  lower  stadc.  Draw  a  line 
fitwn  the  reference  point  to  the  top  of  he 
other  stack,  praw  a  second  line  from  the 
reference  piint  to  form  a  2  degree  angle 
above  the  first  line.  To  Hmit  barricade 
height,  each  should  be  as  close  as 
possible  to  fhe' stack  that  served  as  the 
reference  p^int.  See  Appendices  A  and 
B  of  this  suipait. 

(B)  Lengtis.  The  length  of  the 
barricade  shall  be  determined  as  shown 
in  Appendix  C  of  this  subpart. 

(iv)  Earth'barricades  meeting  the 
previously  identified  requirements  may 
be  modified  by  substituting  a  retaining 
wall,  prefoBbly  of  concrete,  for  the 
slope  on  oiiB  side.  The  oth»  side  shall 
have  slope  and  thickness  sufficient  to 
ensure  thatithe  width  of  earth  required 
for  the  t(^  s  held  firmly  in  place. 
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(v)  Other  barriars,  Sttdi  as  eartb-fiUe^ 
steel  bin  barricades  for  explosives- 
loaded  ainaaft.  may  also  be  used. 

(3)  Location  c/iMfriaides.  The 
distance  between  tba  foot  of  the 
barricade  and  the  stack  of  ammunition 
or  explosives  or  the  buildings 
containing  explosives  represents  a 
comiHomise.  The  shoitw  the  distance. 
the  Sorter  the  hei^t  and  length 
required  for  the  barricade.  However,  it 
may  be  necessary  to  extend  the  distance 
to  provide  access  for  maintMEkanoe  and 
vehicles.  If  it  is  imptacticable  to  locate 
the  barricades  near  the  stadt.  of 
ammuniti(»  or  explosives  or  building 
containing  explosives,  barricades  may 
be  located  adjacent  to  the  facility  to  bie 

protected. 

(4)  Earth  cover  ^  rac^ozines  and 

barricades,  (i)  Eardi  cover  material  far 
m^azines  and  barricades  shall  be 
relatively  cohesive  (solkl  or  wet  day 
and  similar  types  oS  soil  are  too 
cohesive  and  should  not  be  used),  free 
from  unsanitary  organic  matter,  trash. 
debris,  and  stones  heavier  than  10 
pmmds  or  larg«  than  6  indies  in 
diameter.  The  larger  stones  should  be 
limited  to  the  Iow«r  center  of  fill  and 
never  used  for  earth  cover  ov& 
magazines.  Compaction  and  surface 
preparation  shall  be  provided,  as 
necessary,  to  maintain  structural 
integrity  and  avoid  erocion.  Where 
cohesive  material  cannot  be  used,  as  in 
sandy  soil,  the  barricade  or  the  earth 
cover  over  magazines  should  be  finished 
with  a  suitable  material  to  ensure 
structural  integrihr- 

(ii)  The  earth  fiu  or  earth  coyer 
between  earth-covered  ma^faiDes  may 
be  either  solid  or  sloped,  in  accordance 
with  the  requironents  of  oihet 
construction  features,  but  a  minimum  of 
2  feet  of  earth  oovor  shall  be  maintained 
ov^  the  top  of  eadi  magazine  and  a 
minimum  slope  of  2/3  (rise/run)  starting 
directly  above  the  ^ring  line  of  each 
ardi  shall  be  maintained.  To  reduce 
erosion  and  iadlitate  maintenance 
operations,  future  constrtictions  should 
have  a  slope  of  2  horixontal  to  1  vertical. 

(b)  Appucatkm  of  Q/D  to  earth- 
covered  magpzines.  (1)  For  application 
of  quantity/distances,  magazines  shall 
not  have  been  structurally  weakened  to 
the  extent  that  they  could  not  be 
expected  to  prevent  propagatimi  of 
explosives.  The  q>edfied  thidmess  and 
slope  of  the  earth  cover  shall  be 
maintained. 

(2)  Normally,  earth-covered 
magazines  shall  not  be  constructed  to 
face  door-to-door.  They  should  face  in 
the  same  direction  with  the  long  axes 
parallel  to  each  oHhet.  In  spedal  cases 
where  topographic  or  (rther  important 
considerations  would  resuh  in  different 


orientations,  they  shall  be  sited  in 
accordance  with  §  184.54. 

(c)  Policy  on  protective  construction. 
The  present  "state  of  the  art"  in 
protective  construction  is  such  as  to 
permit  any  calculated  level  of  protection 
from  explosion  communication  between 
adjacent  bays  or  buildings,  personnel 
protection  against  death  or  serious 
injury  from  incidents  in  adjacent  bays  or 
buildings,  and  protection  of  vital  and 
expensive  equipment  installations. 
Therefore,  the  major  obstacles  in  facility 
planning  should  be: 

(1)  Protection  against  explosion 
communication  between  adjacent  bays 
or  buildings  and  protection  of  persormel 
against  death  or  serious  injury  fit)m 
incidents  in  adjacent  bays  or  buildings. 
In  situations  where  the  protection  of 
personnel  and  facilities  would  be 
greatly  enhanced  or  costs  significantly 
reduced  by  having  separate  buildings  to 
limit  explosion  propagation  rather  than 
using  protective  construction  and 
separation  of  explosive  units  within  one 
building,  planning  should  reflect  this 
fact. 

(2)  Provision  of  protection  for  vital 
and  expensive  equipment,  if  the 
additional  cost  is  warranted. 

(3)  When  an  appropriate  degree  of 
protection  can  be  provided  either  by 
hardening  a  target  building  or 
constructing  a  source  building  to 
suppress/explosion  effects,  these  factors 
may  be  taken  into  account  and  the 
distances/required  by.the  standard  Q/D 
tables  reduced.  The  rationale  or  test 
results  justifying  the  reduction  shall 
accompany  A&E  site  and  general 
construction  plans  proposing  reduced 
distances  based  on  protective 
construction,  when  submitted  through 
the  AGO  for  PCO  approval. 

S  184.45    Specific  siting  requirements. 

(a)  Rail  and  truck  holding  yards.  (1) 
Generally,  rail  holding  yards  should  be 
laid  out  on  a  imit  car/group  basis  with 
each  unit  car/group  separated  by  the 
applicable  abovegroimd  magazine 
distance. 

(2)  If  the  rail  holding  yard  is  formed 
by  two  parallel  ladder  tracks  connected 
by  diagonal  spurs,  the  parallel  tracks 
and  the  diagonal  spurs  shall  be 
separated  by  applicable  aboveground 
magazine  distances  for  the  unit/group/ 
quantities  of  hieh  explosives. 

(3)  If  the  rail  holding  yard  is  a 
"Ghristmas  tree"  arrangement 
consisting  of  a  ladder  track  with 
diagonal  dead-end  spurs  projecting  finm 
each  side  at  alternate  intervals,  the 
spurs  should  be  separated  by  the 
applicable  aboveground  magazine 
distance  for  the  net  quantity  of  high 
explosives  in  the  cars  on  the.  spurs. 


(4)  Generally,  truck  holding  yards 
should  be  laid  out  on  a  unit  truck/group 
basis  with  each  group  separated  by  the 
applicable  aboveground  magazine 
distances. 

(5)  Both  rail  and  truck  holding  yards 
shall  be  separated  fixim  other  facilities 
by  the  applicable  Q/D  criteria. 

(6)  In  addition  to  the  temporary- 
parking  of  railcars.  trucks  or  trailers 
containing  ammunition  and  explosives, 
holding  yards  also  may  be  used  to 
interchange  truck  trailers  or  railcars 
between  commercial  carrier  and  the 
contractor  and  to  conduct  visual 
inspections. 

(b)  Classification  yards.  (1)  To  protect 
the  classification  yard  from  external 
explosions,  separation  distances  shall, 
at  least,  be  the  applicable  magazine 
distance. 

(2)  Specific  quantity/distance 
separation  is  not  required  from  the 
classification  yard  to  targets  other  than 
explosive  locations  when  the 
classification  yard  is  used  exclusively 
for  the  following: 

(i)  Receiving,  dispatching,  classifying, 
and  switching  of  cars. 
.  (ii)  Interchanging  of  trucks,  trailers, 
railcars,  or  MILVANS  between  the 
cotnmon  carrier  and  the  establishment. 

(iii)  Conducting  external  inspection  of 
motor  vehicles  and  railcars,  or  opening 
of  free-rolling  doors  of  railcars  for  the 
purpose  of  removing  documents  and 
making  a  visual  inspection  of  the  cargo. 
(3)  If  the  yard  is  used  at  any  time  for 
any  purpose  other  than  listed  in 
paragraph  (b)(2)  of  this  section,  such  as 
placing  or  removal  of  dunnage  or 
explosive  items  into  or  from  cars.  Q/D 
tables  apply.  See  §  184.42(b)(1)  through 
(b)(7).  ^ 

(c)  Railcar  and  motor  vehicle 
inspection  stations.  (1)  Specific 
quantity/distance  separations  are  not 
required  for  inspection  stations; 
however,  they  should  be  as  remote  as 
practicable  fromiiazardous  or  populated 
areas.  The  following  activities  may  be 
performed  at  the  inspection  station  after 
railcars  or  motor  vehicles  containing 
ammunition  and  explosives  are  received 
from  the  delivering  carrier,  before 
further  routing  within  the  installation: 

(i)  Visual  inspection  of  railcar  and 
motor  vehicle  exteriors. 

(ii)  Visual  inspection  of  the  cargo  in 
vehicles  (trucks,  trailers,  railcars. 
MILVANS.  and  so  forth)  that  have 
passed  the  external  inspection 
previously  indicated. 

(iii)  Interchange  of  truck,  trailers, 
railcars.  or  MILVANS  between  the 
common  carrier  and  the  establishment. 
(2)  If  any  activities,  other  than  those 
previously  Usted,  are  conducted  at  the 
inspection  station.  Q/D  tables  apply. 


(3)  Any  cars  or  trucks  suspected  of 
being  hazardous  shall  be  isolated 
consistent  with  applicable  Q/D 
separation  for  the  hazard  class  and 
explosives  quantity  involved.  This  shall 
be  accomplished  before  any  subsequent 
action. 

(d)  Administration,  industrial,  and 
convenience  areas.  (1)  Administration 
and  industrial  areas  shall  be  separated 
from  PES's  by  inhabited  building 
distances.  t 

(2)  Auxiliar>'  facilities  such  as  heating 
plants,  line  offices,  break  areas,  briefing 
rooms  for  daily  work  schedules  or  site 
safety  matters,  joiner  shops,  security 
posts,  and  similar  functions  that  are 
required  to  be  at  explosives  operations 
and  servicing  only  one  building  or 
operation  shall  be  so  located  and 
constructed  as  to  provide  prudent  fire 
protection. 

(e)  Underground  tanks  or  pipelines. 
These  should  be  separated  from 
buildings  or  stacks  containing  A&E  of 
Hazard  Divisions  1.2  through  1.4  by  a 
minimum  distance  of  80  feet.  The 
separation  for  Hazard  Division  1.1. 
should  correspond  to  the  formula  D  = 
3W"'^  with  a  minimum  distance  of  80 
feet,  unless  the  donor  building  is 
designed  to  contain  the  effects  of  an 
explosion. 

lO  Storage  tanks  built  on  or  above  the 
surface  of  the  ground.  If  protection  of 
above-ground  storage  tanks  is  required, 
the  distances  in  column  5,  Appendix  A 
to  Subpart  F  of  this  part  shall  apply. 

(g)  Recreational,  training,  and  other 
such  areas.  Open  areas  between 
explosives  storage  and  handling  sites 
and  between  these  sites  and  non- 
explosives  buildings  and  structures, 
should  be  carefully  controlled,  when 
used  as  employee  recreation  or  training 
facilities.  The  severe  fragment  hazard 
will  usually  extend  from  the  explosion 
site  to  approximately  the  public  traffic 
route  distances.  Accordingly,  exposed 
recreation  and  training  facilities  where 
employees  are  in  the  open  shall  be  sited 
at  not  less  than  public  traffic  route 
distances  and  as  close  to  inhabited 
building  distances  as  practicable.  When 
structures,  including  bleachers,  are 
included  as  part  of  these  facilities,  they 
shall  be  sited  at  not  less  than  inhabited 
building  distances. 

(h)  Demolition  or  burning  areas.  Sites 
for  demolition  and  burning  of 
explosives  shall  be  separated  from  other 
facilities  based  on  the  hazards 
associated  with  the  quantity  and  type  of 
material  to  be  destroyed. 

(i)  Adjacent  operating  lines.  These 
shall  be  separated  from  one  another  by 
no  less  than  unbfuricaded  intraline 
distance  (18 W'  -^1  for  the  hazard  class 
and  explosive  quantities  involved. 
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whether  or  not  barricaded,  and  provided 
that  ammunition  and  explosives 
involved  in  each  operating  line  present 
similar  hazards.  The  criticality  of 
survivability  of  one  or  more  of  the 
operating  lines  may  require  that  each 
h'ne  be  given  an  inhabited  building 
distance  level  of  protection. 

(i)  A6£  storage  magazines.  A&E 
storage  locations  that  service  the 
establishment  in  general  shall  be 
separated  by  appropriate  inhabited 
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building  distan<  e  (blast  overpressure  or 
fragmentation,  \  rhichever  applies)  firom 
A&E  operating  I  nes/locations.  inert 
areas  (warehoua  es.  shops, 
administrative  vcilities,  and  so  forth) 
and  property  baiuuidaries. 

dk.)  Spacing  fc  r  movement  of 
ammunition  one  explosives  within 
operating  lines.  I'ems  or  groups  of  items 
of  ammunition  ^d  ejcplosives  that  are 
transported  froi  i  one  operating  building 
to  another,  or  fr  )m  bay  to  bay  within  an 
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operating  building,  shall  be  separated  to 
preclude  the  establishment  of  a  path  for 
the  propagation  of  an  explosion  at  fire 
between  the  buildings  or  bays.  For  this 
purpose,  the  minimum  spacing  between 
items,  (»  groups  of  iluns,  in  transport 
shall  be  intraline  distance  unless 
reduced  distances  have  been  approved 
by  the  PCO. 
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Appendix  A  to  Subpart  D  Of  Part  184  -  Detemiinatwn  Of  BarrkaKte  Height  <l^^ 
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Appendix  B  to  Subpart  0  of  Part  184  -  Determination  of  Banicade  Height  (Sloping 
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Appendix  C  to  Subpart  D  of  Part  184  -  Determinatton  of  Bamcade  Length 
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Subpart  E— storage  Compatibility 
System 

f  184.47    GwMral. 

(a)  Storage  of  A&E  is  based  on  the 
capability  requirements  of  this  subpart 
and  the  hazard  classification 
reouirements  of  Subpart  F  to  this  part. 

(b)  Storage  compatibility  groups  (SCG) 
and  hazard  classification  for  DoD  A&E 
items  and  materials  are  Usted  in  the 
Joint  Hazard  Classification  System 
IJHCS)  <see  TB  700-2,  Explosive  Hazard 
Classification  Procedures).  Additional 
information  may  be  available  from  the 
procuring  activity  in  the  form  of 
Hazardous  Component  Safety  Data 
Statements  (HCSDS)  for  intermediate 
materials  and  items.  When  the 
solicitation  or  contract  lacks  such 
information,  it  may  be  requested 
through  contract  channels. 

(c)  Compatibility  and  hazard 
classification  information  relating  to 
other  hazardous  materials,  including 
A&E.  not  contained  within  the  JHCS, 
can  be  derived  from  references  such  as 
those  cited  below. 

(1)  Title  49.  Code  of  Federal 
Regulations,  Transportation,  Parts  100- 
199. 

(2)  National  Fire  Protection 
Association,  Manual  491M.* 

(3)  Data  sheets  developed  by  the 
National  Safety  Council. 

(4)  Data  sheets  developed  by  the 
Manufacturing  Chemists  Association. 

(5)  Manuals  and  books  providing 
information  on  the  properties  of 
hazardous  materials.  There  are  a 
number  of  competent  guides  to  the 
safety  precautions  required  when 
handling  potentially  hazardous 
materials.  These  guides  typically 
provide  basic  precautions,  specific 
hazardous  reactions,  and  industrial 
hygiene  information.  Additional 
guidance  for  industrial  hygiene  and 
industrial  medicine  is  available  from  the 
American  Council  of  Governmental  and 
Industrial  Hygienists  and  OSHA/ 
NIOSH. 

(d)  The  previous  guidance  is 
applicable  for  storage  and  transportation 
only  and  is  not  intended  for  in-process 
appUcations.  For  in-process  apphcation. 
refer  to  Subpart  F  of  this  part. 

%  184.48    Storage  compatibility  grouping. 

(a)  All  A&E  are  assigned  one  of 
thirteen  compatibility  groups  (SCO). 

(b)  Storage  principles.  (1)  The  highest 
degree  of  safety  in  A&E  storage  could  be 
assured  if  each  item  or  division  were 
stored  separately.  However,  such  ideal 


*  Copies  may  be  obtained  from  the  National  Fire 
Protection  Association.  Batterymarch  Park.  Attn- 
National  Fire  Codes  Subscription — Ser\'ice 
Department.  Quincy.  MA  02269. 


several  types  of 

explosives  in  sti 

(2)  A&E  shall 

dissimilar  mate 


storage  is  not  generally  feasible.  A 
proper  balance  df  safety  and  other 
factors  frequently  requires  mixing  of 
~  unmunition  and 
kage. 

pot  be  stored  with 
lals  or  items  that 
present  hazards  to  the  munitions. 
Examples  are  mixed  storage  of  A&E  with 
flammable  or  cofnbustible  materials, 
acids,  or  corrosives. 

(3)  Different  t4pes  of  A&E  may  be 
mixed  in  storag^,  by  item  and  division, 
provided  they  aje  compatible.  A&E  are 
assigned  to  a  sdp  when  they  can  be 
stored  together  without  significantly 
increasing  eithe  the  probability  of  an 
accident  or,  for  1 1  given  quantity,  the 
magnitude  of  thi  \  effects  of  such  an 
accident. 

(4)  A&E  shou!  i  be  mixed  in  storage 
only  when  such  mixing  will  facilitate 
safe  operations  i  nd  promote  overall 
storage  efficient  y. 

(5)  As  used  in  these  requirements,  the 
term  "with  its  o  ati  means  of  initiation" 
indicates  that  th  e  ammunition  has  its 
normal  initiatin  ;  device  assembled  to  it 
and  this  device  s  considered  to  present 
a  significant  ris] :  during  storage. 
However,  the  te  -m  does  not  apply  when 
the  initiating  de  k^ice  is  packaged  in  a 
manner  that  elii  linates  the  risk  of 
detonating  the  &  tnmunition  if  the 
initiating  devicf  should  accidentally 
function,  or  whi  in  fuzed  end  items  are 
configured  and  )ackaged  to  prevent 
their  inadverter  t  arming.  The  initiating 
device  may  evei  i  be  assembled  to  the 
ammunition,  pi  3vided  its  safety  features 
preclude  initiat  on  or  detonation  of  the 
explosives  fillei  of  the  end  item  if  the 
initiating  devici  should  accidentally 
function. 

(c)  Compatib!  ;  ammunition  and 
explosives.  (1)  1  afferent  kinds  of  A&E 
within  one  com  latibility  group  are 
compatible  and  may  be  stored  together, 
except  for  some  items  in  SCG  K  and  L 
(see  Appendix  i  to  this  subpart). 

(2)  Ammunit  on  and  explosives  in 
substandard  or  lamaged  packaging,  in  a 
suspect  conditi  in,  or  with 
characteristics  mat  increase  the  risk  in 
storage  are  not  i  lompatible  with  other 
A&E  and  shall  I  e  stored  separately. 

(d)  Storage  cc  mpatibility  group.  A&E 
are  assigned  to  me  of  thirteen  storage 
compatibility  g  oups  (A  through  H,  J,  K, 
L,  N,  and  S): 

(1)  Group  A-  initiating  explosives. 
Bulk  initiating  ixplosives  that  have  the 
sensitivity  to  h(  at,  friction,  or 
percussion  neci  issary  for  use  as 
initiating  elem(  nts  in  an  explosive  train. 
Examples  are  vwet  lead  azide,  wet  lead 


styphnate,  wet 


tetracene,  and  «  ry  PETN 


nercury  fulminate,  wet 
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(2)  Group  B.  Detonators  and  similar 
initiating  devices  not  containing  two  or 
more  independent  safety  features.  Items 
containing  initiating  explosives  that  are 
designed  to  initiate  or  continue  the 
functioning  of  an  explosive  train. 
Examples  are  detonators,  blasting  caps, 
small  arms  primers,  and  fuzes. 

(3)  Group  C.  Bulk  propellants. 
propelling  charges,  and  devices 
containing  propellent  with  or  without 
their  own  means  of  ignition.  Items  that 
upon  initiation  will  deHagrate,  explode, 
or  detonate.  Examples  are  single-, 
double-,  triple-base,  and  composite 
propellants;  rocket  motors  (solid 
propellant);  and  ammunition  with  inert 
projectiles.  Liquid  propellants  are  not 
included.        " 

(4)  Group  D.  Black  powder,  high    ^ 
explosives  (HE),  and  ammunition 
containing  HE  without  its  ovfn  means  of 
initiation  and  without  propelling  charge 
and  fuzes  with  two  or  more  safety 
features.  A&E  that  can  be  expected  to 
explode  or  detonate  when  any  given 
item/component  thereof  is  initiated 
(except  for  fuzes  with  two  or  more 
safety  features).  Examples  are  bulk  TNT. 
composition  B,  wet  RDX  or  PETN, 
bombs,  and  CBU's. 

(5)  Group  E.  A&E  Containing  HE 
without  its  ov\m  means  of  initiation  and 
with  propelling  charge.  See  paragraph 
(b)(5)  of  this  section.  Examples  are 
artillery  ammunition,  rockets,  and 
guided  missiles. 

(6)  Group  F.  Ammimition  containing 
HE  with  its  own  means  of  initiation,  not 
meeting  requirements  of  paragraph 
(b)(5)  of  this  section,  and  with  or 
without  propelling  charge.  HE 
ammunition  or  devices  (fuzed),  with  or 
without  propelling  charges.  Examples 
are  grenades,  sounding  devices,  and 
similar  items  having  an  in-line 
explosive  train  in  the  initiator. 

(7)  Group  G.  Fireworks;  illuminating, 
incendiary,  smoke  (including  HC),  or 
tear-producing  munitions  other  than 
those  munitions  that  are  water-activated 
or  contain  white  phosphorus  or 
flammable  liquid  or  gel. 

(8)  Group  H.  Ammunition  containing 
both  explosives  and  white  phosphorus 
or  other  pyrophoric  material. 
Ammunition  in  this  group  contains 
fillers  which  are  spontaneously 
flammable  when  exposed  to  the 
atmosphere. 

(9)  Group  /.  Ammunition  containing 
explosives  and  flammable  liquids  or 
gels,  with  or  without  explosives. 
Ammunition  in  this  group  contains 
flammable  liquids  or  gels  other  than 
those  that  are  spontaneously  flammable 
when  exposed  to  water  or  the 
atmosphere.  Examples  are  liquid-  or  gel- 
filled  incendiary  ammunition;  FAE 


devices;  fhmmable,  liqiud-fiieled 
missiles;  and  torpedoes. 

(10)  Group  K.  Anununition  containing 
both  explosives  and  toxic  diemical 
agents.  Ammimition  in  this  group 
contains  chemicals  specifically 
designed  for  incapacitating  efiiects  more 
severe  than  lachrymation.  Examples  are 
artillery  or  mortar  ammunition,  fiized  or 
unitized,  grenades,  and  rockets  or 
bombs  filled  with  a  lethal  or 
incapacitating  chemical  agent  (see  note 
8.  Appendix  A  to  this  subpart). 

(11)  Group  L  Anununition  not 
included  in  other  compatibility  groups, 
having  characteristics  that  do  not  permit 
storage  with  other  types  of  ammunition 
or  kinds  of  explosives.  Examples  are 
water-activateid  devices;  prepackaged, 
hypergolic  liquid-fiieled  rocket  engines; 
TPA  (thickened  TEA);  and  damaged  or 


susi>ect  ammunition  of  any  group. 
Types  presenting  similar  hazards  (that 
is,  oxidizers  with  oxidizers,  fuels  with 
fuels,  etc.)  may  be  stored  together  but 
not  mixed  with  other  groups. 

(12)  Group  N.  Ammunition  containing 
only  extremely  insensitive  detonating 
substance  (EIDS);  examples  are  bombs 
and  warheads. 

(13)  Group  S.  Ammimition  presenting 
no  significant  hazard.  All  hazardous 
explosive  effects  are  confined  and  self- 
contained  within  the  item  or  package. 
An  incident  may  destroy  all  items  in  a 
single  pack  but  must  not  communicate 
to  other  packs.  Examples  are  thermal 
batteries,  explosive  switches  or  valves, 
and  other  ammunition  items  packaged 
to  meet  this  criterion. 

(e)  Mixed  storage. 
(1)  Mixing  of  SCO's  is  permitted  as 
indicated  in  Appendix  A  of  this  subpart. 


For  purposes  of  mixing,  all  items  shall 
be  packaged  in  approved  storage 
containers. 

(2)  Items  from  SCO's  C,  D,  E,  F,  O.  J, 
and  S  may  be  combined  in  storage, 
provided  the  net  quantity  of  explosives 
in  the  items  or  in  bulk  does  not  exceed 
1000  pounds  per  storage  site. 

(3)  In  addition  to  paragraph  (e)(2)  of 
this  section,  items  assigned  to  Hazard 
Division  1.4,  SCG  C,  G,  or  S,  may  be 
combined  in  storage  without  regard  to 
explosives  quantity  limitations. 

f  184.49    Exptosivattiazard  classification 
procedures. 

TB  700-2/NAVSEAINST  8020.8/TO 
IIA-1-47/DLAR  8220,  DoD  Explosives 
Hazard  Classification  Procedures,  shall 
be  used  as  a  basis  for  assignment  of 
hazard  class/division  to  all  ammunition 
and  explosives. 
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Subpart  F— Hazard  Clasaificatlon  and 
CyoCrftsrla 

f  184.51    Gananl. 

(a)  This  subpart  outlines  Q/D 
requirements  applicable  to  stor^e, 
processing,  and  handling  of  A&E.  The 
maximum  amount  of  explosives 


permitted  at  any  location  is  detemuned 
by  the  distance  fit)m  that  location  to 
other  exposed  sites  and  the  hazard 
classification  assigned  to  the  A&E 
involved.  The  applicable  Q/D  taWe  in 
this  subpart  shall  be  used  to  determine 
this  distance.  Greater  distances  than 


those  shown  in  the  tables  should  be 
used  when  practicable. 

(b)  Distances  required  in  the  standard 
Q/D  tables  may  be  reduced  if  structural 
data  or  engineering  demonstrate  that 
explosion  efiiects  will  be  reduced  or 
eliminated  through  containment, 
direction  or  suppression  shields  or 
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building  vokime.  The  ntioeale  oc  test 
results  justifying  tbe  proposed  distaiMX 
reduction  shall. accompany  A&E  site  and 
general  construction  plans  when 
submitted  through  the  AGO  for  the 
PCO's  approval.  See  §  184.7 

$184.52    Hazard  ctasaes  and  class 
divisions. 

(aj  The  United  Nations  Organization 
•JnO]  classification  systeoa  consists  of 
nine  hazard  classes,  with  ammunition 
and  explosives  included  in  Class  1 
nowever,  some  items  containing 
explosives  roinponents  may  be  inchided 
in  other  classes  based  upon  the 

predominant  hazard"  of  that  itent 
(flammable  tiquids  or  coropressed  gas) 
Thirteen  compatibility  groups  are 
included  for  segregating  anunuoitioa 
and  explosives  on  tbe  ^&is  of  similar 
characteristics,  properties,  and  potential 
accident  effects. 

(b)  The  A&E  hazard  classes  are  forther 
subdivided  into  "divisions"  according 
to  the  associate  hazards,  including  the 
potential  for  causing  personnel 
casualties  or  property  damage  as  shown. 


Hazard  class 

anddMsion 

Hazards 

designator 

1  1  _- 

Mass  detonating. 

15 - 

Nonmass-detonating  frag- 

ment producing. 

1.3 - 

Mass  fire. 

1.4 „ 

Moderate  fire,  no  blast. 

1.5...... 

Extremely  insensitive  deto- 

nating substances  (ElOS). 

t.e .-. 

clOS  IOBO6Q  itefHS. 

UMI 


Ic)  DoD  Explosives  Hazard 
Classification  Procedures  fTB  700-2. 
NAVSEAINST  8020A.  TO  IIA-I-47  and 
DLAR  8220.1)  shall  be  used  as  a  basis 
for  assignment  of  hazard  classes/ 
divisions  to  all  DoD  ammunition  and 
explosives.  As  stated  in  §  184.47(d). 
these  classificatioi»  pertain  to  A&E 
packaged  for  transportation  (h-  storage. 
Such  hazard  classification  information 
may  not  be  valid  when  applied  to  the 
hazards  associated  with  manufacturing 
or  loading  processes.  For  such 
prr>cesses.  the  materials  and  processes 
shall  be  analyzed  00  a  case-by-case 
basis.  Sources  of  information  to  support 
this  process  of  analysis  are  available 
from  service  research  and  devrfopment 
organizations  through  contract 
channels,  and  other  sources.  The 
methodologies  described  in  §  184.199 
for  propellant  is  an  example  of  an 
acceptable  approach.  Sections  184.73 
through  184.81  provide  examples  of 
processes  requiring  analysis  to 
determine  the  hazards. 

(d)  Tbe  separation  of  tbe  AftE  hazard 
classes  into  the  several  divisions  does 
not  nocessanly  mean  that  the  different 


items  in  a  divisic  n  may  be  stored 
together.  Also.  s«  me  items  may  appear 
in  more  than  ona  division,  depending 
upon  factors  suck  as  the  degree  of 
confinement  or  separation,  type  of 
packaging,  stoiage  configuration,  or 
state  ol  assembl 

(e)  Tbe  maxiin(im  amount  of 
explosives  permitted  in  any  location  is 
limited  hy  ihe  Q^D  criteria.  Explosives 
limits  riiail  be  e^ahlished  in  amounts 
no  greater  than  tmose  consistent  with 
safe  and  efficieni  operations 

(f)  A  numerical  figure  (in  parentheses) 
is  used  to  indica  e  the  aainimum 
separation  distai  ce  (in  hundreds  of  feet) 
for  protection  from  debris.  fragpiMtts. 
and  firebrands  when  distance  alone  is 
relied  on  for  such  protection.  This 
number  shall  be  placed  to  the  left  of  the 
division  designatcMS  1 1  through  1.3. 
such  as  (18)1.1. 108)1.2.  and  (06)13,  The 
following  apply  io  minimum  fragment 
distances: 

(1)  A  hazardous  fragment  is  one 
havmg  an  impaot  energy  of  at  least  58 
ft-lb  and  a  hazaipous  fragment  density 
is  constituted  by  at  least  one  hazardous 
fragment  impacttng  in  an  area  of  600 
square  fieet  or  )e^.  Fragnient  distances 
do  not  indicate  me  maximum  range  to 
which  fragmenti  may  be  projected. 

(2)  For  divisidis  1.1  and  1.3.  a 
minimum  distance  number  shall  be 
used  where  thejanges  of  hazardous 
fragments  and  nrebrands  EXCEED  the 
distances  speciqed  for  inhabited 
buildings  in  the- applicable  Q/D  table 

(3)  Minimum  fragment  distance 
protects  personael  in  the  open, 
minimum  firebiand  distance  primarily 
protects  facilities. 

(4)  Examples  where  ninimum 
fragment  and  fiiriwand  distances  for 
division  1  1  ana  1.3  need  not  be  applied 
follow:  I 

(i)  Recreation! or  training  facilities,  if 
these  facilities  Are  i(a  the  exclusive  use 
of  personnel  astigned  to  the  PES 

(ii)  Between  fES  and  relatively  static 
inert  storage  arflas. 

(iii)  Between  ifacilities  in  an  opiating 
line,  between  facilities  and  heading  sites 
in  an  operatingiline,  between  operating 
lines,  and  between  operating  lines  and 
storage  locations  normally  separated  by 
inhabited  building  distances  to  protect 
workers  and  enpure  against  interruption 
of  production.  _ 

"  lum  distance  for 
hazardous  fragments 
m  the  debris  producing 
ifthePESandthe 
iityoftheES.  For 
populous  locadons,  the  minimum 
distance  shall  ie  that  distance  at  whidi 
fragments,  incl  adiiig  debris  from 
structural  elem  ents  of  the  facility  or 
process  equipr  lent,  shall  not  exceeds 


(5)  The  mini^ 
protection  froi 
shall  be  based  1 
characteristics  | 
populaticm  deo 


hazardous  fragment  deiisity  of  one 
hazardous  fragment  per  &00  square  {eet 
(56  m2 ).  If  this  distance  is  not  kaown. 
the  following  shall  apply- 

(i)  For  all  Hazard  Division  1.1  A&E.. 
the  minimum  distance  to  exposures 
shall  be  670  feet  fbrlOO  pounds  NEW 
or  less.  In  quantities  of  101  to  30.000 
pounds  Nl^,  the  minimum  distance 
shall  be  1 .250  feet.  These  distances  may 
be  reduced  when  it  can  be  shown  by  test 
data  that  reductions  are  warranted  or 
when  other  ahematives.  as  described  in 
§  184.52  (fK6)  Ihrou^  (f)f9}  are  used. , 
For  items  that  have  becot  evaluated 
adequately,  diffieseat  minimum 
distaiKes  may  be  used.  (Facilities  shed 
at  1,235  or  1.245  feet  in  accordance  with 
past  requirements  shall  be  considered  to 
be  in  complimice  vridi  the  1.250  foot 
minimum  lequifreineiiL) 

(ii)  For  public  traffic  routes  that  are 
not  probable  sites  for  future 
ccNistruction,  and  for  other  exposures 
permitted  at  public  traffic  route 
distances  from  PES,  fragment  and 
firebrand  minimum  distances  for 
Hazard  Divisions  1.1  and  1.3  may  be 
reduced  to  60  percent  of  these  requisite 
distaiKes. 

(6)  For  sparsely  populated  locations 
on  or  off  the  establishments  the 
minimum  fragment  distance  can  be 
reduced  to  900  ft.  if  certain  specific 
conditions  exist  as  follows: 

(i)  No  more  than  25  persons  are 
located  in  any  sector  bounded  by  the 
sides  of  a  45  degree  angle,  with  the 
vertex  at  the  PES.  and  tbe  900  ft.  and 
1 .250  ft.  arcs  from  the  PES.  and 

fii)  The  NEW  of  the  PES  does  not 
exceed  11.400  pounds. 

(7)  Minimum  fragment  distances  may 
extend  onto  tminh^ited  areas  such  as 
wildlife  preserve,  desert,  prairie, 
swamp,  forest  or  agricultural  land, 
adjacent  to  contractor  facilities  but  not 
within  control  of  tbe  contractor. 
However,  without  a  restrictive  easement 
in  effect,  construction  of  inhabited 
buildings  or  other  exposures  in  these 
areas,  would  leimpose  minimum 
fragment  distance. 

(8)  In  heu  of  the  minimum  fragment 
distances  prescribed,  other  alternatives, 
which  reduce  or  efiminate  the  fragment 
hazard,  may  be  used  for  requirements 
compliance,  per  §  184.51(b).  Examples 
include: 

(i)  Use  distance  demonstrated  by 
testing,  accident  experience  or 
engineering  studies. 

(ii)  Use  protective  structures. 

(iii)  Use  containment  facilities  or 
suppressive  shields  or  other  fragment 
control  devices. 

(iv)  Design/locate  equipment  to 
reduce  fra^nent  generation  or  to  control 
the  direction  of  fragnentation. 
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(v)  Use  barricades  or  terrain  where 
possible  to  stop  low  angle,  high  velocity 
fragments. 

(9)  Fragment  distance  need  not  be 
applied  when  it  is  demonstrated  by 
structural  analysis,  shielding  test  or 
other  dociunentation  that  building 
construction  and  volume  shall  confine 
fragments  and  debris  resulting  from  an 
explosives  accident. 

(g)  In  the  application  of  inhabited 
building  and  public  traffic  route 
distances,  the  property  boundary  shall 
be  treated  as  the  governing  target.  In 
interpreting  application  to  navigable 
waterways  as  public  traffic  routes, 
occasional  small  fishing  and  pleasure 
boats  may  be  ignored. 
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f  184.53    Hazard Oivisioni.l— mass 
detonating. 

(a)  Entire  quantities  of  items  in  this 
division  can  detonate  almost 
instantaneously.  Some  examples:  bulk 
explosives,  some  propellents,  mines, 
bombs,  demolition  charges,  torpedo  and 
missile  warheads,  rockets,  palletized 
projectiles  loaded  with  TNT  or 
Composition  B,  8-inch  and  larger  high- 
capacity  projectiles  loaded  with 
Explosive  D.  mass-detonating  CBU's, 
and  mass-detonating  ammunition 
components. 

(b)  Use  Appendix  A  to  this  subpart  to 
determine  inhabited  building  and 
public  traffic  route  distances. 
Appendices  B  and  C  to  this  subpart  for 
intraline  distance,  Appendix  D  to  this 
subpart  for  intermagazine  distance  and 
Appendices  E  and  F  to  Uiis  subpart  for 
fragment  distances. 

$184.54    Application  of  intarmagazina 
distances  for  Hazard  Division  1.1  only, 
(a)  In  applying  the  intermagazine 
distances  given  in  Appendix  D  to  this 
subpart,  consideration  shall  be  given  to 
magazine  constiiiction  and  orientation. 
For  earth-covered  magazine  separation 
distances,  the  following  conditions 
apnly: 

(1)  When  standard  earth-covered 
magazines  containing  Hazard  Division 
1.1  ammunition  are  sited  so  that  any 
one  is  in  the  forward  section,  60  degrees 
either  side  of  the  centerline  of  anoUier, 
the  two  shall  be  separated  by  distances 
greater  than  the  minimum  permitted  for 
side-to-side  oriratations.  The  greater 
distances  primarily  protect  door  and 
headwall  structures  against  blast  from  a 
potential  explosion  site  forward  of  the 
emosed  magazine.  When  a  blast  wave  is 
reflect  from  a  surfrice  at  other  than 
grazing  incidence  (side-on  orientation), 
the  overpressure  may  be  increased 
substantially  over  the  free-field  value. 
High  reflected  pressure  impulse  can 
damage  doors  and  headwalls  and  propel 


the  debris  into  the  earth-covered 
magazine,  communicating  tiie  explosion 
to  the  contents  on  impact.  Some 
examples  of  the  application  of  these 
rules  follow: 

(i)  If  headwalls  of  boUi  A  and  B  are 
outside  the  120-degree  sector  (60 
degrees  either  side  of  the  centerline), 
they  may  be  separated  by  the  column  4 
distances  based  on  the  largest  quantity 
of  Hazard  Division  l.l  stored  in  either. 
This  is  considered  the  equivalent  of 
standard  side-to-side  separation  with 
the  optimum  orientation— ell  earth- 
covered  magazines  facing  the  same 
direction  and  axes  parallel.  See 
paragraphs  (a)  and  (b).  Appendix  G  to 
this  subpart. 

(ii)  If  headwall  of  A  is  outside  the 
120-degree  sector  of  B,  but  headwall  of 
B  is  inside  the  120-degree  sector  of  A. 
separation  distance  between  these  two 
earth-covered  magazines  is  determined 
by  column  6.  based  on  the  largest 
quantity  of  Hazard  Division  l.l  in  either 
earth-covered  magazine.  However,  if  the 
quantity  in  B  were  reduced  to  less  than 
Vio  of  that  in  A,  or  if  the  storage  in  B 
is  not  class  1,  division  1,  earth-covered 
magazine  A  would  control  as  a  potential 
explosion  site.  Then,  in  accordance  with 
§  184.42,  the  distance  shall  be  taken 
bom  column  4,  based  on  the  quantity  in 
A;  that  is,  the  quantity  in  A  would  not 
need  to  be  reduced.  See  paragraph  c. 
Appendix  G  to  this  subpart. 

(lii)  If  headwalls  of  A  and  B  are 
within  the  120-degree  sector  of  each 
other  and  are  not  provided  with  a 
separate  door  barricade.  Appendix  D  to 
this  subpart,  column  12  distances  shall 
be  used  to  separate  them.  If  a  door 
barricade  is  present  (meeting 
requirements  of  §  184.44(a))  such  as  A  to 
C,  then  column  10  distances  may  be 
used  to  determine  separation  distances 
See  paragraph  (a).  Appendix  G  to  this 
subpart. 

(iv)  Although  no  separate  barricade  is 
shown  between  A  and  B,  more  detailed 
analysis  of  a  specific  storage  condition 
of  this  type  might  show  that  the 
distribution  of  explosives  witiiin  A  and 
B  is  such  that  the  earth  fiU  of  one  or  the 
other  or  both  meets  the  specifications  of 
an  effective  barricade  according  to 
§  184.44(a).  In  such  a  case,  column  10 
distances  would  apply  between  A  and 
B.  See  paragraph  (d).  Appendix  G  to  this 
subpart. 

(v)  Two  additional  standard  earth- 
covered  magazine  orientations  warrant 
analysis: 

(A)  Earth-covered  magazines  A  and  B 
significanUy  differ  in  length  (paragraph 
(f).  Appendix  G  to  this  subpart)  or  are 
"canted"  in  such  a  manner  that  one  of 
them  is  wiUiin  tiie  120-degree  sector  off 
the  headwall  of  the  other,  even  though 


a  sU^ight  line  between  headwall  A  and 
earth-covered  magazine  B  does  pass 
through  the  earth  cover  of  B.  See 
Appendix  G  to  Uiis  subpart. 

(B)  ff  B  is  die  potential  explosion  site 
Mid  A  IS  the  exposed  site,  the  limit  for 
B  would  be  determined  by  column  7 
With  A  as  the  potential  explosion  site 
however,  the  limit  for  A  would  be  based 
upon  column  4.    ♦ 

(vi)  For  future  construction  when 
standard  earth-covered  magazines 
containing  Hazard  Division  l.l 
ammunition  are  sited  so  that  any  one  is 
in  die  forward  sector  of  another,  the  two 
shall  be  separated  by  distances  greater 
than  the  minimum  permitted  for  side-to- 
side  orientations.  The  forward  sector,  or 
"front",  for  earth-covered  magazines  is 
the  area  60  degrees  either  side  of  the 
magazine  centerline  with  the  vertex  of 
the  angle  placed  so  that  the  sides  of  the 
angle  pass  through  the  intersection  of 
the  headwall  and  side  walls.  The  greater 
distances  are  required  primarily  for  the 
protection  of  door  and  headwall 
structures  against  blast  from  a  PES 
forward  of  the  exposed  magazine,  and  to 
a  lesser  extent  due  to  the  directionality 
of  effects  fit)m  the  source.  When  a  blast 
wave  is  reflected  bom  a  surface  at  other 
than  grazing  incidence  (side-on 
orientation),  the  overpressure  may  be 
increased  substantially  over  the  free- 
field  value.  High  reflected  pressure  and 
impulse  can  damage  doors  and 
headwalls  and  propel  the  debris  into  the 
earth-covered  magazine  so  that 
explosion  is  communicated  by  impact  of 
such  debris  upon  the  contents. 

(2)  When  considering  relationships 
between  standard  earth-covered 
magazines  and  aboveground  magazines 
or  facilities  requiring  intraline 
distances,  each  containing  class  1. 
division  1,  ammunition  or  explosives, 
the  question  regarding  the  use  of 
barricaded  or  unbarricaded  distances 
arises.  The  following  criteria  shall 
apply: 

(i)  Aboveground  magazines  or 
facilities  requiring  intialine  distances 
within  the  120-degree  sector  in  front  of 
a  standard  earth-covered  magazine  shall 
be  provided  unbarricaded  distances, 
unless  a  separate  effective  intwvening 
barricade  meeting  requirements  of 
§  184.44(a)(2)  is  present,  in  which  case 
barricaded  distances  may  be  applied. 
See  paragraph  (g).  Appendix  G  to  this 
subpart. 

(ii)  Aboveground  magazines  or 
facilities  requiring  intraline  distances 
outside  of  the  120-degree  sector  in  front 
of  a  standard  earth-covered  magazine 
shall  be  provided  with  barricaded 
distances  whether  or  not  a  separate 
intervening  barricade  is  present.  Se«' 
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paiagiraph  (g).  Appendix  G  to  this 
subpart. 

(b)  Distances,  in  column  4  apply  to 
nonstandard,  earth-covered  magaaines 
oriented  so  that  all  straight  lines 
between  the  side  and  rear  walls  of  two 
magazines  pass  through  an  earth- 
covered  surface  of  each:  similarly, 
column  10  distances  apply  to  all 
orientations  in  which  every  straight  Kne 
between  two  magazine  passes  through 
the  earth  cover  of  one  and  only  one  of 
them.  If  the  above  conditions  cannot  be 
met.  column  12  distances  apply.  The 
earth  cover  of  nonstandard  magazines 
shall  be  equal  to  or  greater  than  that 
required  for  standard  earth-covered, 
ardi-type  magazines. 

(c)  Other  fectors  limiting  earth- 
coveted  magazine  storage  are  as  Wlows: 

(1)  Earth-covered  magazines  that  ^ire 
equivalent  in  strength  to  those  specified 
under  the  definition  of  "standard 
magazine"  in  Subpart  S  of  this  port  are 
limited  to  S«0.000  pounds  HEW.  Earth- 
covered  megarines.  not  equivalent  in 
strength  to  those,  are  limited  to  250.008 
pounds  NEW. 

(2)  Quantitie*  above  500.000  pounds 
NEW  in  one  stetage  location  are  not 
autfiorized  tsuxpt  for  Bquid  propetlants. 

(3)  The  distance  given  for  0  to  100 
pounds  h4EW  constitutes  the  miirimum 
magazine  spacing  permitted. 

(d)  Exan^afes  gives  in  §§  184.54 

(aMlMi)  Iknugk  1«MiXt).  apply  cnfyio 
the  storage  of  Hazard  Division  1.1 . 
amnunition  and  explosives.  Existing 
earth-coverad  magazines,  regardless  of 
orientation,  meeting  the  construction 
and  barricading  requirements  of  Subpart 
D  of  this  part  md  consistent  with  the 
definition  of  '^magazine'*  in  Sobpart  S  off 
this  part  (and  sited  tor  any  quai^ity  of 
class  1 .  divisian  1).  may  be  used  to  their 
physical  capacity  k>r  the  stoca^  of 
Hazard  Dnision  1.2. 1.3  and  1.4.  AAE. 

§184.55    Hazard  D4vision1.2—no«mess 
detonating,  t^ment  producing. 

(a)  Items  in  this  division  are  those  for 
which  the  principal  hazards  are 
fragment  and  blast,  either  individually 
or  in  combination,  depending  on  such 
factors  as  storagie  cooAg^raUon.  iype  of 
packing,  and  quantity.  The  designated 
uiiniraum  distances  that  are  specified 
are  hosed  on  the  limiting  range  of 
frag;nents  for  which  protection  by 
distance  is  to  be  provided  and  shall  be 
used  for  inhabited  building  and  public 
traffic  route  distances. 

(b)  The  fragment  hazard  from  items 
within  a  specified  minimum  distance 
category  varies  with  existing  conditions, 
but  is  essentially  the  same  for  one  as  for 
many  items  or  components.  For  these 
items,  the  required  separation  distances 
are  influencml  heavily  by  packing,  state 


of  assemUy.  chase/weight  ratio,  and 
caliber.  Items  in  Ibis  division  usually 
explode  progressively  when  involved  in 
a  fire  or  otherwise  initiated.  Therefoie, 
the  distances  prescribed  shall  not  be 
lessened  if  the  quantity  to  be  stored  is 
less  than  the  maa^mum  quantity 
specified  by  the  ^>pFopriat0  table.  Use 
Appendices  H  tl^u^  K  to  this  st^tpart 
for  detamining  guaptity/diatanrft  ffMr 
Haztfd  Division  1.2. 

§184.56   Hazard  l^ivisiont.S-niass  fir*. 

Items  in  this  division  bum  vigorously 
with  little  chancs  of  being  extinguished 
in  storage.  Explosions  shadl  normally  be 
confined  to  press  ure  ruptures  of 
containers  and  s  all  not  produce 
propagating  shoe  t  waves  or  damaging 
blest  overpiessui  a  bej'ond  the  magaaine 
distance  specifie  1  in  Appendix  L  to  dvis 
subpart.  A  seven  i  hazard  of  the  spread 
of  file  may  lesul  booabuiBing 
container  materi  lis.  propellent,  or  other 
flamang  debris  b  ing  towed  ^nut  by  the 
force  of  pressure  ruptures. 

§1»«.S7    Hazard  Hvfslon  t.4— modeiste 
fire,  no  blast. 

Items  in  this  division  present  a  fire 
hazard  with  no  Blast  hazard  and 
virtually  no  fr^yientation  hazard 
beyond  the  fire^azard  clearance 
ordinarily  specifed  for  high  risk 
materials.  Separate  facilities  for  storage 
and  handfing  of  this  division  should  hot 
be  less  than  100  ifeet  from  other 
facilities,  excep^  those  of  fire-resistive 
construction.  w|ich  may  be  50  feet  from 
iny&  for  Hazard 
1.3, 1.5  or  1.6 
combination  are  not 
of  Hazard 
Division  1.4.  U^  Appendix  M  to  this 
subpart  for  dete  mining  quantity/ 
distance  of  Hazi  rd  Division  1.4 
material. 

§184.58    Hazard  Oivisons  1.5  and  1.8. 

(al  This  sectic  n  describes  Q/D 
standards  for  El  3S  (substancesl  whidi 
are  hazard  class  ified  1.5.  as  well  as 
anununition  ite  ns  loaded  with  EIDS 
which  are  hazai  d  classified  1.6.  Refer  to 
Appendix  N  to  his  subpart. 

(b)  Substance^  (1.5)  and  items  (1.6)  in 
these  divisions  are  designed  to  have  a 
very  low  probaftility  of  detonating  under 
normal  storage  ftnd  handling  conditions. 
In  order  to  be  s4  classified,  these  A&E 
shall  meet  strin^nt  tests  prescribed  in 
TB  700-2.         I 

(c)  Quantity/iaistance  separations  for 
Hazard  Divisiot  1.6  ammunition  shall 
be  based  oo  thastoragje  location  and 
configuration. '  liis  information  is 
detailed  in  Ap(  endix  O  to  this  subpart 
aivd  footnotes  t  leieto.  A  maximum  of 
50O.000  NEW  s  ^all  be  permitted  at  any 


each  ctther.  The  | 
Division  1.1. 1.2 
individually  or  i 
affected  by  the ; 
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one  location.  Any  special  storage 
configuration  and  siting  approved  tat 
Hazard  Division  1.1  anununition  or 
explosives  may  be  used  for  storage  of 
like  explosive  wei^ts  of  Hazard 
Division  1.6  ananunitioo. 

(d)  Blasting  ^«nts  designated  as 
Hazard  Division  1.5  for  transportation 
are  considered  to  be  Hazard  Division  1 1 
for  Q/D  purposes  (storagpl. 

(e)  When  Hazard  Division  1.6  is 
located  with  Hazard  Division  1.1  or  1.5. 
Hazard  Division  1.6  is  considered 
Hazard  Division  1.1  for  Q/D  purposes. 
When  Hazard  Division  1.6  is  located 
with  Hazard  Division  1.2.  Hazard 
Division  1.6  is  considered  Hazard 
Division  1.2  for  Q/D  purposes. 

(f)  When  Hazard  Division  1.6  is 
located  with  Hazard  Division  1.3.  add 
the  explosives  weight  of  the  Hazard  * 
Division  1 .6  to  the  weight  of  Hazard 
Division  1.3  and  consider  as  H^ard 
Division  1.3  for  Q/D  pnrposes. 

§184.59    Airfields. 

(a)  These  provisions  do  not  ^ply  to 
explosives  items  installed  on  aircraft  or 
contained  in  survival  and  rescue  kits 
such  as  si^uds.  flares*  epess  ^sterns  . 
components,  squibs  and  detonators  for 
jettisoning  external  stores,  engine  starter 
cartridges,  fire  extinguisher  cartridges, 
destructors  in  electronic  equipment, 
explosives  components  of  emergency 
kits  and  equipment,  and  other  mch 
items  or  materials  necessary  for  sa£e 
flight  operations. 

^1  These  Q/D  lequitements  shall  be 
applied: 

(1)  To  any  airfield  at  which  A&E  are 
handled  or  stored. 

(2)  In  cottiBBclion  uriA  airfeld 
clearance  criteria  as  prescribed  by  DoO 
Components  and  14  CFR  part  77. 
Airfields,  heliports.  «id  seadromes  itol 
used  exclusively  by  DoD  Components, 
combat  aircraft  parking  ueas. 
ammunition  and  exploaives  cargo  areas. 
alert  hangars,  and  shelters  shall  be 
located  as  prescribed  in  Appendix  P  to 
this  subpart. 

(3)  In  sepatating  ammunition  and 
explosives  facilities  from  inhabited 
buUdings.  public  traffic  routes,  and 
other  ammunition  and  explosives 
facilities,  in  accordance  with  S«^^parts  D 
and  F  of  this  part. 

(c)  In  applying  the  requiremeats 
prescribed  in  Appendix  P  to  this 
subpart,  distances  shall  be  measured  as 
follows: 

Ul  Loaded  aircraft  to  loaded  aircrafL 
Measure  the  distance  from  explosives 
on  one  aircraft  to  e^qilosives  on  adjacent 
aircraft. 

(2)  Ammunition  an^  explosives 
location  to  taxiways  and  nunways.  i 

Nieasure«from  the  nearest  point  of  the 


point  of  the 
(rfthe 


A&EIocaliantodie 

taxiwayandtotbe 

runway. 

(d)  Separation  distaaces  belwen  the 
following  areas  and  from  these  areu  to 
other  targets  ^mU  be  delMnunad  by 
applyin»Appendix  Q  to  this  si4q>ait: 

(1)  A&n  cargo  aieaa^ 

(2)  A&E  storaga  facilities. 

(3)  A&E  operating  facilities. 

(e)  A&E  shall  be  prohibited  under 
approach/departure  zones  of  fixed  and 
rotary  wing  aiicralt  landing  fedhties. 
The  approadi/departure  zones  for 
aircraft  (surfeces  or  areas)  are  described 
in  detail  in  airfMd  and  air^Mce  criteria 
directives  of  the  DoD  Components.  In 
general.  approedi/d^Ntrture  zones  begin 
near  the  end  erf  a  runway  or  landing  area 
and  extend  outward  to  a  given  distance 
along,  and  symmetzkally  on  aedi  side 
of,  the  extended  runway  centerhne «» 
the  aircraft  approach  axis  of  a  heliport. 
Such  zones  fi^  uniformly  firjm  the 
landing  area  outward  to  a  prescribed 
Hmit. 

§184.60   Piar  and  wharf  faculties. 

(a)  Applicabitty  and  scope.  This 
section  aj>phes  to  piets  and  wharfs  and 
associated  facilities  at  which 
ammunition  and  explosives  may  be' 
handled,  or  be  present  in  ships'  holds  or 
service  conveyances.  Its  provisions  do 
not  apply  to  mnmunition  or  explosives 
stored  in  ships'  magazines  and  intended 
for  the  service  of  shipboard  armament  or 
aircraft.  However,  they  do  apply  to 
loading,  off-loading,  stowing,  and 
lifting  of  such  ammunition  and 
explosives.  Q/D's  herein  are  for  Hazard 
Division  1.1.  Effects  of  an  explosion  to 
be  expected  when  these  Q/D's  are 
applied  are  described  in  Subpart  D  of 
this  part.  If  only  ammunition  and 
eiqilosives  of  other  class/division  are 
involved  the  Q/Ds  for  such  hazards 
shall  be  applied  as  appropiiete. 

^)  Determination  of  quvt^ty  of 
explosives  in  a  ship,  (l)  On  hoard  ship, 
the  various  types  of  ammunition  and 
explosives  are  stored  relatively  close  to 
each  other,  and  a  detonatioB  in  the  HE 
part  of  the  cargo  may  receive 
considerable  support  fitim  items  that  are 
considered  nonally  to  be  only  fragment 
or  fire  hazard^  therefore,  the  total 
quantity  of  explosives  on  board  a  ship 

shaU^be  determined  in  accordance  with 
Suboart  D  of  this  part. 

(2)  When  ship  imits  are  sq)arated  by 
IIW"  3  distances  or  greater,  Q/D  shall 
be  based  individually  on  the  quantity  of 
each  ship  unit.  Lesser  separation 
distances  require  that  the  explosives  in 
both  ship  units  be  totalled  iot  Q/D 
purposes. 

(c)  Measmanent  ofsepanttion 
distance— (1)  Ships  at  a  pier. 


Measurement  of  safiantioa  dtslanon 
between  daipa  siiall  be  from  the  nearest 
pomt  of  one  unit  to  the  nearest  posnt  of 
the  othnr.  Movement  of  cars  passii^ 
through  the  clear  sptm  is  considered  as 
an  operations  risk,  h  vrill  generally  be 
inpracticable  to  separate  berths  at  a 
single  pier  by  enough  distance  to 
prevent  mass  detonation  (rfdkips 
containing  complete  cargoes  of  Hazod 
Divisi(»  1.1  ammunition.  To  the  extent 
opOTationally  feasible,  therefore, 
scheduling  shall  be  sue*  as  to  reduce 
the  number  of  such  exposures  emd  total 
time  that  they  are  required. 

(2)  Piers.  TTie  separation  distances 
between  piers  shall  be  measured  from 
the  nearest  point  of  the  ship  unit  at  one 
pier  to  the  nearest  point  of  the  ship  uidt 
under  considwation  at  the  other  pier. 

(3)  Anchorages.  Measurements  from 
anchorages  generally  shall  be  bom  the 
boundary  of  the  area  designated  for  the 
scuttling  site  or  the  explosives 
anchorage.  In  the  case  of  the  e^qilosives 
mchorage.  the  separation  distance  to 
outside  targets  ahall  depend  upon 
whether: 

(i)  The  ship  units  that  are  loading  or 
imloeding  within  the  explosives 
anchorage  are  separated  properiy.  taking 
into  consideration  location  and  the 
amount  of  explosives  in  each  ship  unit. 
The  ship  unit  equivalent  for  an 
explosives  anchorage  is  a  circle,  the 
radius  of  which  is  the  distance  from  the 
mooring  buoy  or  the  ship's  anchor  to  the 
stem  of  the  ship  or  of  the  ammunition 
lighters  alongside  when  riding  to  ^ 
full  scope  of  the  chain.  To  maintain 
proper  separation  distance  between 
loading  or  unloading  ^p  units  in  the 
explosives  anchorage,  the  ships  shall 
moor  or  anchor  so  that  at  no  time  will 
they  have  a  separation  distance  less 
than  IIW"  3  if  quanities  are  not  to  be 
totalled. 

(ii)  The  ships  being  loaded  or        " 
unloaded  at  one  area  are  separated 
properly  from  the  loaded  ships  in 
another  area  and  whedier  the  loaded 
ships  within  the  loaded  ship  area  are 
separated  properly  from  each  other.  If 
the  latter  conditions  do  not  apply,  the 
quanUty  for  entering  the  table  shall  be 
the  total  quantity  rather  than  the  unit 
quantity. 

(4)  Dotphins  or  interrupted  quays. 
Measurement  of  separation  distance, 
between  ships  moored  to  dolphins  or 
interrupted  quays  shall  be  from  the 
nearest  point  of  one  unit  to  the  nearest 
point  of  the  other 

(5)  Fixed  targets.  The  measurement  of 
separation  distance  from  moored  ships 
to  fixed  targets  on  land  shall  be  fron  the 
nearest  botmdary  of  the  ship  or  baige 
unit  to  the  nearest  fixed  target. 


(d)  Siting  arteria  and  oppiicatioa  of 
QfD  separation  re<jairea»att»—tJ) 
Scuttling  site,  (i)  A  properly  located 
scuttling  site  shall  he  provided,  if 
practicable,  for  positionii^  a  ship  for  its 
flooding  or  sinking  in  the  event  a  vessd 

catches  fire  and  diall  be  moved  to  avert 
damage  to  other  ^ps  or  piers,  h  shall 
have  suffioieBt  sea  nxnn  ud  depth  of 
water  to  permit  the  siitking  of  the  larnest 
vessel  that  may  be  huHiled  at  the 
installation  so  that  the  holds  will  he 
flooded  completely  bA  low  watw. 

(ii)  Since  an  explosion  iiMy  occur 
while  the  vessel  is  being  moved,  the 
location  of  the  scuttling  site  «haH 
provide  the  best  available  protection  to 
other  ships,  piers,  and  shore 
installations. 

(iii)  The  locatimi  of  the  scuttling  site 
will  depend  on  the  greatest  net  quantity 
of  mass-detwjating  explosives  that  may 
be  in  a  single  ship  at  any  one  time.  The 
Q/D  tables  to  be  used  will  depend  on 
the  narticular  types  of  targets. 

(2j  Explosives  anchorage.  TTie 
location  of  an  explosives  anchorage 
shall  be  separated  not  only  from  the 
main  ship  channel  or  from  normally 
traversed  routes  of  ships  entering  or 
leaving  the  harbor  by  column  8, 
Appendix  A  to  this  subpart  distances 
but  also  by  turning  circles  and  stopping 
distances  of  the  ships.  Assuming  that 
the  diameter  of  the  turning  circle  of  a 
ship  is  1,000  yards,  an  explosives 
anchorage  shall  be  located  so  that  a  ship 
in  the  channel  with  a  jammed  rudder 
will  clear  an  anchored  explosives-laden 
ship.  From  the  turning  circle 
standpoint,  the  sepwation  distances 
shall  be  not  less  than  3,000  feet. 

(i)  Separation  ofdtips  at  exphsives 
anchorages.  (A)  Whoi  explosives 
anchorages  are  used  for  loading  and 
unloading  ships,  as  well  as  for  fiiUy 
loaded  vessels  anchored  at  their  berths, 
ships  that  are  being  loaded  or  unloaded 
shall  be  separated  from  fiilly  loaded 
ships. 

(B)  When  the  explosives  anchorage  is 
used  only  for  loading  and  unloading 
ships,  to  prevent  mass  detonation,  ships 
in  the  explosives  andiorage  shall  be 
separated  by  at  least  llW'  ^  distances. 
Whenever  posssible,  these  distances 
shall  be  increased  to  18W"  3  to  reduce 
the  loss  potential  of  any  incident. 

(C)  Loaded  ships  shall  be  separated 
one  from  another  by  at  least  18W»" 
distances. 

(ii)  Separation  of  explosives 
anchorages  from  other  targets. 
Explosives  shall  be  from  anchorages 
separated  explosives  piers  by  40  W^-^ 
di^ances  except  when  the  anchor^e  is 
used  only  for  the  loading  oi  unloading 
of  vessels.  In  such  cases.  IhWi-  ^  may  be 
used 
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(3)  Separation  distances  of  ship  units 
in  tandem  at  the  sam  pier,  (i)  Since  the 
second  ship  would  be  in  an  area  of 
heavy  fragment  density  from  the 
exploding  ship,  it  could  be  set  afire  and 
later  caused  to  mass-detonate.  A  direct 
hit  by  a  steel  fragment  on  ammunition 
alongside  the  ship  or  in  an  ofmn  hold 
could  also  cause  a  mass  detonation.  The 
separation  distances  based  on  blast 
damage  alone  accordingly  are  not 
enou^  to  take  care  of  such  fragment 
hazards.  Berthing  of  the  two  ships  in 
tandem  will  help  to  decrease  the 
fragment  hazard  to  the  explosives  cargo 
of  the  second  ship  because  of  the 
additional  protection  afforded  by  the 
bow  or  stem. 

(ii)  When  two  riiips  cannot  be 
separated  by  llW*' '  distances  and  are 
being  loaded  through  all  hatches,  the  - 


spotting  of  cars  a  id  the  loading  of 
hatches  in  both  oiips  should  be  planned 
so  as  to  put  the  g  "eatest  possible 
distance  betweei  open  hatches  of  both 
ships,  and  between  the  trucks  and 
freight  cars  serving  the  two  ships.  When 
possible,  the  loading  of  the  ships  should 
be  staggered. 

(4)  Separation  }f  explosives  ships 
from  otiber  ships  Explosives  ships  being 
loaded  or  unloac  ed  shall  be  separated 
from  none>q>losi  res-carrying  ships  and 
from  loaded  exp  osives  ships  that  are 
not  underway  b)  40Vi''^  distances. 
Cohunn  8,  Appe  idix  A  to  this  subpart 
distances  shall  b » used  for  protection  of 
ships  that  are  un  ierway. 

(5)  Occasionalfwatercraft  passing 
throu^  Q/D  arc^  are  not  subject  to  Q/ 
D  requirements.  I 

(e)  Quantity/Mstance  tables. 
Appendix  R  to  tlis  sul^>art  shall  be 


used  in  applying  Appendix  S  to  this 
subpart.  Q/D.  Appendix  A  to  this 
subpart.  Q/D  shall  be  maintained 
between  explosives  pier  and  wharf 
fiacilities  and  such  ES^  as 
administration  and  industrial  areas, 
terminal  boundary,  main  ship  channel, 
and  public  traffic  routes.  As  ES.  ship  or 
barge  luiits  shall  be  separated  from^ 
explosives  operating  and  storage 
facilities  (including  holding  yards)  by 
Column  5,  Appendix  A  to  this  subpart, 
distances.  As  PES.  ship  or  barge  units^ 
shall  be  separated  from  explosives 
operating  focilities  by  Column  5, 
Appendix  A  to  this  sid)part,  distances, 
and  (torn  explosives  storage  facilities  by 
Coliunn  2.  Appendix  S  to  this  subpart 
(barricaded)  and  Column  3 
(unbarricaded),  distances,  as 
appropriate. 


APPENDIX  A  TO  Subpart  F  of  Part.  184.— Hazard  Dt\|siON  ^.i^nhabitb)  Builoinq  Distance  and  Public  Traffic 

Route  Distances 


Net  explosive  vMigM  ■ 


Over 


Coll 


0  


Not  over 


Coi2 


1 

2 

5 

10 

20 

30 

40 

SO 

100 

200 

300 

400 

500 

600 

700 

800 

900 

1.000 

1.500 

2.000 

3.000 

4.000 

5.000 

6.000 

7.000 

8.000 

9.000 

10.000 

15,000 

20.000 

25.000 

30.000 

35.000 

40.000 

45.000 

50,000 

55,000 

60,000 


Distance  Un  (eet  to  inhabited  building  from 


Standaid  earth-covered 
inagazirw 


FttnKr 


co»a 


3& 


Rear 


Col4 


Other  PES 


Ool5 


Distance  in  (eet  to  public  traffic  route. 
.   ■     ,    >  frorn  .,.,. 


Standard  e»tr(-cdvefed 
magazine 


Front  or 
•Me.. 

X5ol8'^' 


950 
1525 
1  085 
1  145 


1  370 


730 

770 

800 

835 

885 

990 

1.090 

1.170 

1.250 

1.310 

1.370 

1.425 

"1,475 

1.520 

1.565 


Rear 


Col  7    '■"' 


Qt»mve& 


.':%: 
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Net  exptoawe  wreight 


Ower 


Coll 


Not  over 


Col2 


60,000 

65.000 

70.000 

75.000 

80.000 

86.000 

90X)00 

95.000 

100.000 

110.000 

120,000 

125,000 

130.000 

140.000 

150.000 

160.000 

170.000 

175.000 

180.000 

190.000 

200.000 

22S.0O0 

2SO.000 

275.000 

300.000 

325.000 

350.000 

375.000 

400.000 

425.000 

450.000 

475.000 


Notes: 

1. Distances 


Distance  in  feet  to  inhabited  building  from 


Standard  earth-covered 
magazine 


Col3 


65.000 
70.000 
75,000 
80,000 
85.000 
90.000 
95,000 
100,000 
110.000 
120,000 
125,000 
130,000 
140,000 
150,000 
160.000 
170.000 
175.000 
180,000 
190,000 
200,000 
225.000 
250,000 
275,000 
300,000 
32SJD00 
360.000 
375.000 
400.000 
425.000 
450.000 
475,000 
500,000 


t,405 

1.440 

1.475 

1510 

1.540 

1.570 

1.595 

1,625 

1.740 

1,855 

1,910 

1.965 

2.070 

2.175 

2.280 

2.385 

2.435 

2,485 

2,585 

2.680 

2,920 

3,150 

3,250 

3,345 

3.440 

3.525 

3.605 

3.685 

3.760 

3,830 

3,900 

3,970 


Col4 


1.005 
-    1.030 
1.065 
1.075 
1.100 
1.120 
1.140 
1.160 
1,290 
1,415 
1,480 
1,545 
1,675 
1.806 
1,935 
2.070 
2.135 
2.200 
2.335 
2,470 
2.810 
3.150 
3,250 
3.345 
3.440 
3.525 
3.605 
3.685 
3.760 
3,830 
3.900 
3.970 


Other  PES 


ColS 


Distance  in  feet  to  public  traffic  route 
from 


Standard  eartt>-covered 
magazine 


Col6 


Rear 
Col7 


Other  PES 


ColS 


i  computed  using  the  following  factors 


670 
685 
695 
770 
850 
890 
925 
1,005 
1.085 
1.160 
1.280 
1.280 
1.320 
1.400 
1.480 
1.685 
1,890 
1,950 
2.005 
2.065 
2,115 
2.165 
2j2lO 
2.250 
2.300 
2,340 
2.380 


confine  fragmante  and  debris.  Lener  distanow  mtf 


APPENDS  B  TO  Sue,.ART  F  Of  PAftTM84-H«A«aO»BKl.,  1  .,-^MU^  D^T«NCES 


Net  expl.  wL  (lb) 


Oistanoe  in  feet  (HazMi 
factor) 
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Appendix  B  to  Subpart  F  of  Part  184— Haza  id  Division  1.1— Intraune  Distances— Continued 


Net  expl.  wt.  (lb) 


Over 


Coll 


800  

900  

1.000  : - 

1.500  

2.000  

3.000  ».. 

4.000  

5.000  

6.000  

7.000  

8.000  

9.000  

10.000  .. — 

15.000  

20.000  ...... 

25.000  „ — 

30.000  

35.000  

40.000  ...... 

45.000  .:.~.. 

50.000  

55.000  

60.000  

65.000  

70.000  

75.000  

80.000 

85.000  ...... 

90.000  

95.000  ...„. 
100.000  .... 
125.000  .... 
150.000  .... 
175.000  „.. 
200.000  ^ 
225.000  .„. 
250.000  »_ 
275,000  .... 
300.000  .... 
325.000  .... 
350.000  .... 
375.000  .... 
400.000  .... 
500,000  .„, 
600,000  ... 
700.000  ... 
800.000  ... 
900.000  ... 
'.000,000 
1,500,000 
2,000,000 
2,500,000 
3,000,000 
3,500.000 
4,000,000 


Note:  For  less  than  50  pounds,  shorter  distances  may  be  used 
debris.  This  distance  must  be,  detemiined  by  formula  D=kW"', 
Whnn  blast,  fragments,  and  debris  are  confined  completely,  as  by 


Not  over 


Col2 


Distance  in  feet  (Hazard 
factor) 


Barricade 
(k=9) 

Col3 


900 

1,000 

1,500 

2,000 

3,000 

4,000 

5,000 

6,000 

7.000 

8,000 

9.000 

10,000 

15,000 

20,000 

25,000 

30,000 

35,000 

40,000 

45,000 

50,000 

55.000 

60.000 

65.000 

70,000 

75,000 

80.000 

85.000 

90.000 

95,000 

100.000 

125,000 

150,000 

175,000 

200,000 

225,000 

250.000 

275,000 

300,000 

325,000 

350,000 

375,000 

400,000 

500.000 

600.000 

700,000 

800,000 

900.000 

1.000,000 

'1,500,000 

2,000,000 

2.500,000 

3.000.000 

3.500,000 

4.000,000 

5,000.000 


No  barri- 
cade (k=18) 

Col4 


85 
90 

105 

115 

130 

145 

155 

165 

170 

180 

185 

195 

225 

245 

265 

280 

295 

310 

320 

330 

340 

350 

360 

370 

380 

390 

395 

405 

410 

420 

450 

480 

505 

525 

545 

565 

585 

600 

620 

635 

650 

665 

715 

760 

800 

835 

870 

900 

1,030 

1,135 

1,220 

1,300 

1,365 

1.430 

1.540 


175 

180 

210 

230 

260 

,290 

310 

330 

340 

360 

370 

390 

4S0 

490 

530 

560 

590 

620 

640 

660 

680 

700 

720 

740 

760 

780 

790  ' 

810 

820 

840 

900 

960 

1.010 

1,055 

1.090 

1,135 

1,170 

1,200 

1,240 

1,270 

1.300 

1,330 

1,430 

1.520 

1.600 

1.670 

1.740 

1,800 

2,060 

2,270 

2.440 

2.600 

2,730 

2,860 

3,080 


whjn 


structures,  blast  mats,  and  so  forth  can  completely  contain  fragments  and 
v^iere  k^g  for  barricaded  ex|)losives  and  k=l8  for  unbanicaded  exptosives. 
c^in  test  firing  barricades,  this  tattle  is  not  applicable. 
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^APPe^xC  TO  ^^  F  0.  P«T  ie4.-„«*„o^^^,,_,^«  „,3,,^,  ,^  EA«™<^eO 


NEW  (lbs) 


Col.  1 


50 

100 

200 

300 

400 

500 

600 

700  ._ 

800  .. 

900„... 

1,000.. 

1,500.. 

2.000.. 

3.000  .. 

4,000  .. 

5,000  .. 

6.000  .. 

7,000  ... 

8,000  ... 

9.000  ... 

10.000. 

15,000. 

20.000. 

25,000. 

30,000. 

35,000. 

40,000. 

45,000. 

50.000  . 

55.000  . 

60.000  . 

65.000.. 

70.000  ., 

75,000  .. 

80,000.. 

85,000.. 

90,000  .. 

95,000  .. 

100,000 

125,000 

150,000 

175,000 

200,000 

225,000. 

250,000. 

275,000  . 

300,000  . 

325,000  . 

350,000  . 

375,000  . 

400,000. 

500,000. 


Barricaded 


Front 
Col.  2 


35 
45 
60 
65 
75 
80 
85 
90 
90 
95 
100 
115 
125 
145 
160 
170 
180 
190 
200 
210 
215 
245 
270 
290 
310 
325 
340 
355 
370 
380 
390 
400 
410 
420 
430 
440 
450 
455 
465 
500 
530 
560 
585 
610 
630 
650 
670 
675 
680 
685 
690 
715 


Side 
Col.  3 


25 
30 
40 
45 
SO 
55 
60 
60 
65 
70 
70 
80 
90 
100 
110 
120 
125 
135 
140 
145 
150 
175 
190 
205 
220 
230 
240 
250 
260 
265 
275 
280 
290 
295 
300 
310 
315 
320 
325 
350 
370 
390 
410 
425 
440 
455 
470 
520 
570 
615 
665 
715 


Rear 
Col.  4 


20 
30 
35 
40 
45 
50 
50 
55 
55 
60 
60 
70 
75 
85 
95 
100 
110 
115 
120 
125 
130 
150 
165 
175 
185 
195 
205 
215 
220 
230 
235 
240 
245 
255 
260 
265 
270 
275 
280 
300 
320 
335 
350 
365 
380 
390 
400 
465 
530 
600 
665 
715 


Unbarricaded 


Front 
Col.  5 


60 
80 
100 
120 
130 
140 
150 
160 
170 
175 
180 
210 
230 
260 
290 
310 
330 
340 
260 
370 
390 
450 
490 
530 
560 
590 
620 
640 
660 
680 
700 
720 
740 
760 
780 
790 
810 
820 
840 
900 
960 

1.010 

1,055 

1,090 

1.135 

1,170 

1,200 

1,240 

1,270 

1.300 

1.330 

1.430 


Side 
Col.6 


60 
75 

95 
105 
120 
125 
135 
140 
150 
156 
160 
185 
200 
230 
256 
275 
290 
305 
320 
330 
345 
395 
435 
470 
500 
525 
545 
570 
590 
610 
625 
645 
660 
675 
690 
705 
715 
730 
745 
800 
850 
895 
935 
975 

1,005 

1,040 

1,070 

1,135 

1.200 

1,265 

1.330 

1.430 


Rear 
Cd.  7 


4 
5 

7 
8 
9 
9 
10 
10 
11 
11 
12 
13 
15 
17 
19 
20 
22 
23 
24 
25 
26 
29 
32 
35 
37 
39 
410 
425 
440 
455 
470 
480 
495 
505 
520 
530 
540 
545 
555 
605 
650 
700 
745 
795 
840 
890 
935 
1.0K 
1.130 
1,230 
1.330 
1.430 


ur^^nJ?lu^a^l2SrS,&l!StS;;°JlSt  ov^mre^Tfr^r^"^^  f  'TL^f  ^^  ^^'  °'  earth^vered  magazines  ^.ative  to  the 
caded)  and  3.5  psi  (Unbarrica^)  Intrah^  DisSs 3  e!X^^fift2^:^»!L'^ i~^^^  J°  5«^°""»  *?'  thisattenSn.  x^lfS^ 


Expo- 
sure 


Front 
Side 


NEWAange 
(H») 


1-«»K' 
300-SOOK 
1-300K 
300-400K 


ViceK9 


10 

10-9 

7 

7-9 


Distances  from  earth-cover-^i^^Ta^'^s  are  g.^;  ^^^"^oZXT^^Jin^l^ 


ViceKIS 


18 

18 

16 

16-18 


Expo- 
sure 

NEW  Range 

(1«)S) 

VJceK9 

ViceKIS 

Rear 

over400K 
1-100K 
100K-300K 
300K-400K 

9 

6 

6 

ft-9 

18 

12 

12-14 

■\t~\e 

Expo- 
Sure 


NEW  Range 
(llt>s) 


over  400K 


ViceK9 


ViceKIS 


18 


'  300K.300.000 


UMI 
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Appendix  D  to  Subpart  F  of  Part  184— Hazard 

part 


DlilSKDN  1.1— INTERMAGAZINE  HAZARD  FACTORS  AND  DISTANCES 
Factors  (K)] 


A— »azardl 


Starxlard  earttHMJvered  magazine 


=^rom  (PES) 


To 


(ES) 


Standard  earth-covered 
magazine 


Nonstandard  eartti-cov- 
ered  nnagazine^ 


Above-grourxt  magazine 
not  earth  covered)  3 

Modules  avdior  Cells 


R 

Ft 

FB 

S 

R 
FL 
FB 
U 

B 

B 


1.25 

1.25 
2.75 
2.75 

1.25 

1.25 
6 
6 
4.0 

4.0 
1.25 


1.25 

1.25 
2 

2 
1.25 

1.25 
6 
6 
4.0 

4.0 
1.25 


FU 


2.75 

2 

11 
6 
2.75 

2 

11 

6 

11 

6 
6 


FB 


2.75 

2 
6 
6 
2.75 

2 

6 
6 
6 

6 
6 


Nonstandard  eaittt-covered  maga- 
zine' 


1.25 

1.25 
2.75 
2.75 
125 

1.25 
6 
6 
4.0 

4.0 
1.25 


1.25 

1.25 
2 
2 
125 

125 
6 
6 
4.0 

4.0 
125 


FU 


6 

11 

6 

6 

6 

11 

6 

11 

6 
6 


FB 


6 
6 
6 
6 

6 
6 
6 
6 

6 
6 


AtX)ve^round 

magazine  (not 

earth  covered)  ^ 


U 


11 
6 
6 

6 
11 

6 
11 

6 
6 


1 


4.5 

4.5 
6 
6 
6 

6 
6 
6 
6 

6 
6 


Modules 

and/or 

ceHs 


125 

125 

6 

6 

125 

125 
6 
6 
6 

6 

1.1 


Legend:  S — side,  R — rear  F — front;  B — barricaded;  U — unbarricaied. 

StarKlard  eaflh-covered,  arch  type  magazines  comprise  aN  magazines  equal  to  or  stronger  than  Army  igloo  magazines;  navy  arch-type  maga- 
7nes  and  earth-covered,  corrugated  steei,  arth-type  magazines.  Sa  definition  of  nfiagazine. 

'  h4onstandard  earttvcovered  magazines  with  earth  cover  equal  t>  or  greater  than  that  required  by  standard,  earth-covered,  arch-type  maga- 
zines T 

'Aboveground  magazines  are  all  type  above  grade  (not  eaftt>-cov|ered)  n^agazines  or  storage  pads. 


Note  Use  Part  A  of  this  table  to  find  the  haza 

rd  factor. 

K,  correa 

ponding  to 

the  types  and  asp 

ects  of  th( 

J  two  mac 

lazines.  U 

se  the  col 

umnfor 

this  hazard  factor  in  Part  B  to  determine  the  appropriate  distance  f^ 

IT  tt>e  net  < 

explosive  weight  involved.  §  184.54(a)(1)  describes  Q-D  for  various 

-nagazine  orlentatior^ 

1 

APPENDIX  D  TO  Subpart  F  of  Part  184— Hazard  d{ 

i/lSION  1 . 

1— INTERMAGAZINE  HAZARD  FACTORS  AND  DISTANCES 

• 

[Part  B] 

Net  expl  wt  (It4 

Hazard  factor  (k)  from  part  A 

Over                           Not  over 

1  1 

125 

2 

2.75 

4 

4.5 

5 

6 

8 

t1 

0                                                               100 

7 

7 

9 

13 

18 

21 

24 

28 

36 

51 

00                                                              200 

7 

7 

12 

16 

24 

26 

30 

35 

48 

64 

200    .                                                          300 

7 

8 

13 

18 

26 

30 

32 

40 

52 

74 

300                                                              400 

8 

9 

15 

20 

30 

33 

36 

44 

60 

81 

400                                                              500 

9 

10 

16 

22 

32 

36 

40 

48 

64 

87 

bOO                                                                  600 

9 

11 

17 

23 

34 

38 

44 

51 

68 

93 

600                                                                  700 

10 

11 

18 

24 

36 

40 

44 

53 

72 

98 

^00                                                              800 

10 

12 

19 

26 

38 

42 

48 

56 

76 

102 

800                                                                  900 

11 

12 

19 

27 

38 

43 

48 

58 

76 

106 

900                                                               1.000 

11 

13 

20 

28 

40 

45 

50 

60 

80 

110 

'  000                                                         1.500 

13 

14 

23 

31 

46 

52 

56 

69 

92 

126 

-  500                                                            2.000 

14 

16 

25 

34 

50 

57 

64 

76 

100 

139 

2.000                                                            3,000 

16 

18 

29 

40 

58 

65 

72 

86 

116 

158 

3  000                                                         4.000 

17 

20 

32 

44 

64 

72 

80 

95 

128 

175 

4.000                                                            5.000 

19 

21 

34 

47 

68 

77 

84 

103 

136 

188 

5.000                                                           6.000 

20 

23 

36 

50 

72 

82 

92 

109 

144 

200 

6  000                                                         7,000 

21 

24 

38 

53 

76 

86 

96 

115 

152 

210 

-000                                                           8,000 

22 

25 

40 

55 

80 

90 

100 

120 

160 

220 

8.000                                                           9.000 

23 

26 

42 

57 

84 

94 

104 

125 

168 

230 

9,000                                                          10.000 

24 

27 

43 

59 

86 

97 

108 

130 

172 

235 

-0.000                                                       20.000 

30 

35 

55 

75 

110 

.    120 

140 

165 

220 

300 

20.000                                                       30,000 

35 

40 

60 

85 

120 

140 

160 

185 

240 

340 

30.000                                                       40.000 

40 

45 

70 

95 

140 

150 

170 

205 

280 

375 

40.000                                                       50.000 

40 

4S 

75 

100 

150 

170 

180 

220 

300 

405 

50.000                                                       60.000 

45 

5C 

80 

110 

160 

180 

200 

235 

320 

430 

60.000                                                       70.000 

45 

5( 

80 

115 

165 

185 

210 

245 

320 

455 

70.000                                                       80.000 

45 

55 

85 

120 

170 

195 

220 

260 

340 

475 

80.000                                                       90.000 

50 

55 

90 

125 

180 

200 

220 

270 

380 

495 

90.000                                                      100.000 

50 

6C 

95 

135 

190 

210 

230 

280 

380 

510 

'00.000           >                                        125.000 

55 

65 

100 

140 

200 

225 

250 

300 

400 

550 

-25.00C                                                    150,000 

60 

6! 

105 

145 

210 

240 

260 

320 

420 

585 

50.000                                                   175,000 

60 

7( 

110 

155 

220 

250 

280 

335 

440 

315 

•rs.ooo                       '           200.000 

55 

7! 

115 

160 

230 

260 

290 

350 

460 

345 
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APPEND.X  D  TO  SUBPART  F  OF  PART  ,84-H.ZARO  "i^KJ-^  ^-INTERMAGAZINE  HAZARD  FACTORS  AND  DISTANCES- 


Net  expt.  wt  (b) 


[PartB] 


Over 


200.000  ... 

225,000  ... 

250,000  ... 

300,000  ... 

350.000  ... 

400.000  ... 

450.000  ... 

500.000  ... 

600.000  ... 

700.000  ... 

800.000  ... 

900.000  ... 

1,000.000  . 

1250.000. 

1.500.000  . 

1.750,000  . 

2.000,000  . 

2250,000  . 

2,500.000  . 
2,750.000  . 
3.000.000  . 
3250.000  . 
3.500.000  . 
3.750.000  . 
4,000.000  . 
4250.000  . 
4.500.000  . 
4.750.000  . 
5.000.000  .. 
5.500.000  .. 
6,000.000  .. 
6,500,000  .. 
7,000.000  .. 
7.500.000  .. 
8.000.000  .. 
8.500.000  .. 
9.000,000  - 
9,500.000  .. 
10.000.000 
11,000,000 
12.000.000 
13.000.000 
14,000.000 


Not  over 


225,000 
250.000 
300,000 
350,000 
400,000 
450,000 
500,000 
600,000 
700,000 
800,000 
900,000 
1.000,000 
1250,000 
1,500,000 
1,750,000 
2,000,000 
2250.000 
2.500.000 
2.750.000 
3,000.000 
3250.000 
3.500.000 
3.750.000 
4.000.000 
4250.000 
4.500,000 
4.750.000 
5.000,000 
5,500,000 
6,000.000 
6.500.000 
7.000.000 
7.500.000 
8.000.000 
8.500.000 
9.000.000 
9.500.000 
10.000.000 
11.000.000 
12.000,000 
13.000,000 
14,000.000 
15.000.000 


1.1 


65 
70 
75 
80 
80 
85 
85 
95 
100 
100 
105 
110 
120 
125 
135 
140 
145 
150 
155 
160 
165 
165 
170 
175 
180 
180 
185 
190 
195 

200 

205 

210 

215 

220 

225 

230 

235 

235 

245 

250 

260 

265 

270 


125 


75 
80 
85 
90 
90 
95 
100 
105 
110 
115 
120 
125 
135 
145 
150 
160 
165 
170 
175 
180 
185 
190 
195 
200 
200 
205 
210 
215 
220 
225 
235 
240 
245 
250 
255 
260 
265 
270 
280 
285 
295 
300 
310 


120 

125 

135 

140 

145 

155 

160 

170 

180 

185 

195 

200 

215 

230 

240 

250 

260 

270 

280 

290 

295 

305 

310 

315 

325 

330 

335 

340 

355 

365 

375 

385 

390 

400 

410 

415 

425 

430 

445 

460 

470 

480 

495 


Hazard  factor  (k)  from  part  A 


2.75 


165 

175 

185 

195 

205 

210 

220 

230 

245 

255 

265 

275 

295 

315 

330 

345 

360 

375 

385 

395 

405 

415 

430 

435 

445 

455 

460 

470 

485 

500 

515 

525 

540 

550 

560 

570 

580 

595 

610 

630 

645 

665 

680 


240 

250 

270 

280 

290 

310 

320 

340 

360 

370 

390 

400 

430 

460 

480 

500 

520 

540 

560 

580 

590 

610 

620 

630 

650 

660 

670 

680 

7T0 

730 

750 

770 

780 

800 

820 

830 

850 

860 

890 

920 

940 

960 

990 


4.5 


270 
285 
300 
320 
330 
345 
360 
380 
400 
420 
435 
450 
485 
515 
540 
570 
590 
610 
630 
650 
670 
680 
700 
715 
730 
740 
760 
770 
795 
820 
840 
860 
880 
900 
920 
935 
950 
970 
1.000 
1.030 
1.060 
1,085 
1,110 


300 
320 
340 
350 
370 
380 
400 
420 
440 
460 
480 
500 
540 
570 
600 
630 
660 
680 
700 
720 
740 
760 
780 
790 
810 
830 
840 
860 
880 
890 
930 
960 
980 
1,000 
1.Q20 
1,040 
1,060 
1,080 
1,110 
1,140 
1,160 
1210 
1230 


6 


365 
380 
400 
425 
440 
460 
475 
505 
535 
555 
580 
600 
645 
685 
725 
755 
785 
815 
840 
865 
890 
910 
930 
950 
970 
990 
1,010 
1.025 
1,060 
1,090 
1,120 
1,150 
1,175 
1200 
1225 
1250 
1270 
1295 
1.335 
1.375 
1.410 
1.445 
1.480 


8 


480 
500 
540 
560 
580 
620 
640 
680 
720 
740 
780 
800 
860 
920 
960 
1.000 
1.040 
1.080 
1.120 
1.160 
1,180 
1220 
1240 
1260 
1,300 
1,320 
1.340 
1.360 
1.420 
1.460 
1.500 
1.540 
1.560 
1.600 
1.640 
1.660 
1.700 
1.720 
1.780 
1.840 
1.880 
1.920 
1.980 


11 


670 
695 
735 
775 
810 
845 
875 
930 
975 
1.020 
1.060 
1.100 
1,185 
1260 
1,325 
1,385 
1,440 
1,495 
1,540 
1,585 
1,630 
1,670 
1,710 
1,745 
1,780 
1315 
1,850 
1.880 
1.940 
2.000 
2.055 
2.105 
2,155 
2200 
2245 
2290 
2,330 
2,370 
2,415 
2.520 
2.585 
2.640 
2.715 


APPENDIX  E  TO  SUBPART  F  OF  PART  184.-HAZARD  DIVISION  1.1-FRAGMENT  HAZARD 
- [Primary/Secondary] ' 


New  exptosive  weight 


Distance  in  feet  to  fragment/debris  target  from 


Standa«Vnon-standard  earth<»vered 
magazine 


0 
100  .... 

200 

500  

30.000 
35,000 
40.000 
45.000 
50.000 
55.000 
60.000 
65.000 


100 
200 
500 

30,000 
35.000 
40.000 
45.000 
50.000 
56.000 
60.000 
65.000 
70.000 


500 
500 
700 
1250 
1250 
1250 
1250 
1250 


250 
250 
250 
1250 
1250 
1250 
1250 
12S0 

m 


250 
250 
250 
1250 
1250 
1.250 
1250 
1250 
1250 
1250 
1250 
1250 


Other  PES 


Col6« 


670 

12503 

1250 

1250 


Distance  in  feet  to  public  traffic  route  from 


StandartVnon-standard  earth-Covered 
magazine 


Front 
Col7 


300 
300 
420 
750 
750 
750 
750 
750 
(•) 


Side 
C6I8 


150 
150 
ISO 
750 
750 
750 
750 
7S0 


Rear 
Col9 


Other  PES 


Col  10 


150 

6702 

150 

12502 

ISO 

1250 

750 

1250 

750 

(•) 

750 

750 

750 

750 

760 

750 

750 

UMI 
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Appendix  E  to  Subpart  F  of  Part  184.— H/zard  Division  l.l— Fragment  Hazard— Continued 

[Prima  y/Secondaryl ' 


New  exptosrve  weigM 


Over 


Coll 


70.000 
75.000 
80.000 
85.000 
90.000 
95.000 


Not  over 


Col2 


75.000 

80.000 

85.000 

90.000 

100.000 

100,000 

100.000 


Distance  in  feet  to  fragment/debrit  target  from 


StandartVnon-standard  earth-coverei  I 
magazine 


Front 
Col3 


Side 
Col4 


Rear 
Col  51 


1,  SO 
1.S0 
1.  !50 
1,150 
I.  !50 
1^50 
(•) 


Other  PES 
Col6* 


Distance  in  feet  to  public  traffic  route  from 


Standard/non-standard  earttvcovered 
magazine 


Front 
Col7 


Side 
Col  8 


Rear 
Col9 


750 
750 
750 
750 
750 
750 


Other  PES 


Col  10 


'  Distances  in  Appendix  A  to  Subpart  F  of  ttiis  part  are  authorize  i  for  use.  if  documentation  assures  that  hazardous  fragment  density  is  con- 
trolled as  prescribed  in  §  184.52(f)(5)  or  under  the  conditions  of  §  18  t.52(f)(6)  through  §  184.52(f)(9). 

£  A  minimum  distance  equal  to  60  percent  of  this  distance  may  be  used  when  the  conditions  of  S1 84.52(f)(5)(ii)  are  met. 

3  For  NEW  not  exceeding  1 1 .400  lbs,  distances  may  be  reduced  tb  900  feet,  if  conditions  of  S184.52(()(6)  are  met. 

*  For  items  that  have  been  adequately  evaluated,  dbtances  such  as  those  shown  in  Appendix  F  to  Subpart  F  of  this  part  must  be  used. 

s  Distances  for  NEW  between  30,000  and  250.000  lbs  apply  only  for  earth^xjvered  magazines  that  are  at  least  26  feet  wide  and  60  feet  long. 
For  smaller  eaittvcovered  magazines,  containing  betvi«en30.000  alKl  260.000  lbs  of  NEW.  use  other  PES  distances  of  columns  6  and  10. 

e  Blast  (overpressure)  hazard  distances  contained  in  Appendix  /\  to  Subpart  F  of  this  part  exceed  fragmentation  distances  at  this  point  and 


must  be  used. 

^PPENDIX  F  TO  Subpart  F  of  Part  184.— Hazardous 


SEL  :CTED 


Nomenclature 


Col  1 


AGM  6S'A 

AIM  7,  Mk  38  Warhead ._... 

AIM  9 

ASROC  

Bomb.  750  to.  M117A2  

Bomb,  500  to,  Mk  82 .„ 

Chaparral — - 

Harpoon ~ 

Improved  Hawk  ....- *. — 

Nike  Hercules .— 

Penguin  v..... „.„...„.... 

Projectile.  I75mm,  M437A2 — » — 

Projectile.  155mm,  M107  

Projectile.  105mm,  MP 

Projectile.  8  in,  Mk  25  

Projectile,  5  in,  Mk  49 

Tomahawk 

Torpedoes  (Navy)  not  over  1 ,500  tos  NEW 


Division  l.l— Minimum  Fragment  Protection  Distance  for 
Items 


Distance  required  in  feet 


Col2 


1  Unit 


Col  3 


400 
700 
400 
500 
690 
670 
400 
500 
900 
900 
500 
450 
400 
270 
520 
280 
500 
5500 


2  Units 


500 
700 
400 
2500 
820 
660 
400 

900 

1150 

2500 

580 

510 

350 

750 

430 

"600 

5  500 


Col4 


5  Units 


500 
700 
400 

1020 

1080 

400 

900 
1150 

830 
720 
500 
960 
660 
1250 
5500 


Col5 


10  Units  ^ 


500 
700 

400 

1470 

1240 

400 

900 
1150 

2070 
1490 
1000 
1240 
1000 
1250 
6500 


'  Ten  units  or  more  until  the  point  is  reached  at  which  this  dist^ice  is  exceeded  by  the  distance  requirements  of  Appendix  A  to  Subpart  F  of 
triis  part. 

'  This  distance  applies  for  a  maximum  of  3  units. 

'  t05mm  projectiles  and  I05mm  complete  rounds  not  in  standan  I  storage  and  shipping  containers  are  Hazard  Diviskjn  1  1 

*This  distance  applies  for  a  maximum  of  4  units.  Missiles  must  be  trareported  and/or  handled  only  two  at  a  time  in  a  nose-to-tail  configuration 
and  in  their  launch  capsule  and/or  shipping  container  as  well  as  aligned  and/or  handled  so  that  each  group  of  two  missiles  is  located  outside  o( 
the  warhead  fragment  t)eam  spray  region  of  the  other  two  missile  s» 

^This  distance  applies  to  any  torpedoes  that  are  analogous  in  t^ms  of  exptosive  hazard  to  those  tested;  ttiat  is,  MK  16  war  shot 
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Appendix  G  to  Subpart  F  Of  Part  1 84  -  Effects  Of  Magazine  Orientation  on  Q/D 


^-^ 


d«1.25W^^ 


^2tfi 


B 


iaj» 


(a)  Headwalis  outside  120^  sector 

120* 


(e)  Canted  eartlhcovBredjnaoazines 


B 


(b)  Headwalis  outside  120^  sector 


^w^- 

120<» 

B 


-A^- 


120® 

(f)  Earth-covered  magazines 
of  significantly  different  length 


d  =  2.75W 


B 


(c)  One  headwaU  inside  120^  sector 


dsSW 


(d)  Both  headwalis  inside  120^  sector 


(g)  Barricaded  &  unt)arricaded  distances 


BILUNG  COOE  S000-04-C 
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Appendix  H  to  Subpart  F  of  Part  184.— Category 


)4),  Hazard  Division  1.2— Nonmass  Detonating,  Fragment 
PR  )ducing  ^ 


Net  explosives  weight 


No  limit  spectficalty  required  for  safety  reasons 


lnhat)ited 
buildirig  dis- 
tance (ft) 


400 


Public  traffic 
route  ds- 
tance(fl) 


240 


Intraline  dis- 
tance (ft) 


200 


Magazine  distance  (ft) 


Atxwe- 
ground 


200 


Eartf>-cov- 
ered 


(*) 


'  Limited  quantities  of  items  in  this  class,  for  reasons  of  operationjil  necessity,  may  be  stored  in  facilities  such  as  hangars,  trooo  buNdinas  and 
manufactunng  or  operating  buildings  without  regard  to  Q/D.  Examplefe:  small  destructors,  fuzes  and  firing  devices. 

*  Eahfvcovered  ^andaid  or  nonstandard  magazines  may  be  usedMrithout  limit  for  this  category.  However,  the  construction,  siting,  and  orienta- 
tion requrements  of  subparts  D  and  F  of  this  part  for  Hazard  Divisioii  1.1  must  be  met 

htote:  Li«  of  items  (examples  only)  Small  arms  ammunition  with  explosive  projectiles;  20mm  ammunition  with  explosive  projectiles:  fuzed  am- 
munition with  nofvexptosive  projectiles  when  caliber  and  packing  limit  the  hazard  in  accordance  with  this  dass:  WP  smoke  hand  grenades-  and 
nonmass  detonating  CBUs.  ]  ** 


(«). 


Appendix  I  to  Subpart  F  of  Part  184.— Category  (te),  Hazard  Division  1.2— Nonmass  Detonating,  Fragment 

Pf  oducing 


Net  exptosives  weight . 


No  limit  specifically  required  for  safety  reasons  

Mf  the  HE  in  (08)  1 2  items  at  an  operating  line  PES  is  limited  to  S^KK) 
'  Earth-covered  standard  and  nonstandard  magazines  may  be  us£d 

entation  requirements  of  subparts  D  and  F  of  this  part  for  Hazard  Di\  ision 
Note-  List  of  items  (examples  only):  Fixed  and  semifixed  ammunii)n, 

sive  elements,  aixl  nonmass-detonating  CBUs. 


APPENDIX  J  TO  Subpart  F  of  Part  184.— Category  ( 


Net  explosive  weight 


500,000 


Irthabited 
buikJing  dis- 
tance (ft) 


800 


Pubik:  trafTic 
route  dis- 
tance (ft) 


480 


Intraline  dis- 
tance (ft) 


400 


Magazine  distance  (ft) 


Above- 
ground 


300 


Earth-cov- 
ered 


(^ 


.  It>s,  intraline  distance  may  be  reduced  to  200  ft. 

without  limit  for  this  category.  However,  the  construction,  siting,  and  ori- 

3n  1.1  must  be  met. 

I.  rockets  and  rocket  components,  chemical  ammunition  containing  explo- 


2),  Hazard  Division  1.2— Nonmass  Detonating,  Fragment 
Producing 


Inhabited 
txiikling  dis- 
tance (ft) 


1^00 


Put)lic  traffic 
route  dis- 
tance (ft) 


720 


Intraline  dis- 
tance (ft) 


6002 


Magazine  distance  (ft) 


Above- 
ground 


300 


Earth-cov- 
ered 


P) 


dUS^  °*  ^  category  present  a  risk  of  propagatton  to  adjacent  a  wveground  magazines,  partwulariy  when  packed  in  combustible  containers 
storage  in  earth-covered  magazines  is  therefore  preferred. 
2  W  the  HE  in  (12)  1 .2  items  at  an  operating  line  PES  is  limited  to  3000  lbs,  intraline  distance  may  be  reduced  to  200  ft 

Jt^!^1^^^^^J^.'!^.i^^^!^,!!?^^'^  ?)^y  ^  ^?f^-  '''^°"*  ''"^  ^°'  *^'«  category.  However,  the  constructk>n.  siting,  and  on 
entation  requirements  o(  subparts  D  and  F  of  this  part  for  Hazard  Dim  ision  1.1  nxjst  be  met. 

Note-  List  of  items  (examples  only):  Separate  projectiles  with  expK  sive  "D"  filler,  except  high  capacity  types,  caliber  8-inch  or  laroer-  fixed  and 
semifixed  ammunition:  nonmass-detonating  CBUs:  rockets,  rocket  m  tors  and  nonTOSs3etoiStingrocket  hwds  ^ 

APPENDIX  K  TO  Subpart  F  of  Part  184.— Category  (  8),  Hazard  Division  1.2— Nonmass  Detonating.  Fragment 

Producing '2 


Net  explosives  weight 


500.000 


Inhabited 
buiking  dis- 
tance (ft) 


1.800 


Publk:  traffk: 
route  dis- 
tance (ft) 


1,080 


Intraline  dis- 
tance (ft) 


900 


Magazine  distance  (ft) 


Above- 
ground 


300 


Earth-cov- 
ered 


(2) 


si^J^'iSt^^^^Sl^r^Tt^^^^r^'^'^'''  '  '"^^^round  magazines,  partk^ularly  when  packed  in  combustible  containers. 

er^Jsr;srirsjt^rt^^^^^^    5;STr;:;tz^a^  D"^io^^iSfb?n!S?  "'^°'^-  "°^^^'-  "^  ''^'^'^-  ^^"9-  "^  °^ 

heaS*   '"'*'  °'  "*"^  (e""V*es  only):  Nonmass-detonating  HE-lo^ded  projectiles,  fixed  and  semifixed  ammunition,  and  rockets  and  rocket 
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Appendix  L  to  Subpart  F  of  Part 
184— Hazard  Division  1.3— K4ass 
Fjre 


Net  exptosives  weight  (lbs) 


1,000  .. 

2,000  .. 

3.000  .. 

4.000.. 

5,000  .. 

6.000.. 

7.000  .. 

8,000  .. 

9,000  , 

10,000 

12,000 

14.000 

16,000 

18.000 

20.000 

22.000 

24XXX) 

26.000 

28AX) 

30.000 

32.000 

34,000 

36.000 

38,000 

40,000 

42,000 

44,000 

46,000 

48.000 

50.000 

52.000 

54.000 

56.000  . 

58.000  , 

60.000  . 

62.000  . 

64,000  . 

66.000 

68.000 

70.000 

72.000 

74.000 

76.000 

78,000 

80.000 

82.000 

B4.000 

86.000 

88.000 

90.000 

92,000 . 

94,000 

96.000 

98.000 

100.000 

110,000 

120,000 

130,000 

140,000 


IBDor 

PTR 

(ft) 


75 
86 
96 
106 
115 
123 
130 
137 
144 
150 
159 
168 
176 
183 
190 
195 
201 
206 
210 
215 
219 
224 
228 
231 
235 
238 
242 
245 
247 
250 
252 
254 
256 
258 
260 
262 
•264 
266 
268 
270 
272 
274 
276 
278 
280 
284 
287 
290 
293 
295 
296 
297 
298 
299 
300 
307 
315 
322 
330 


Above 

groun 

IMD 

OR 

ltD(tl, 


50 
57 
63 
69 
75 
81 
86 
91 
96 
100 
105 
111 
116 
120 
125 
130 
134 
138 
142 
145 
147 
149 
151 
153 
155 
157 
159 
161 
163 
165 
167 
169 
171 
173 
175 
177 
180 
182 
183 
185 
186 
187 
188 
189 
190 
191 
192 
193 
194 
195 
196 
197 
198 
199 
200 
205 
210 
215 
220 


Appendix  L  to  Subpart  F  of  Part 
184— +<AZARD  Division  1.3— Mass 
Fire — Continued 


Net  exptosives  weight  (lt>s) 


150.000 
160,000 
70.000 
80.000 
190.000 
200.000 
210.000 
220,000 
230,000 
240,000 
250.000 
260,000 
270,000 
280,000 
290.000 
300,000 
310,000 
320,000 
330,000 
340,000 
350.000 
360.000 
370.000  . 
380.000  . 
390.000 
400.000 
410,000  . 
420,000  . 
430.000. 
440,000  . 
450.000  . 
460,000  . 
470.000  . 
480.000  . 
490.000  . 
500.000  . 
510,000  . 
520.000  . 
530.000  . 
540,000  . 
550,000  . 
560,000  . 
570.000  . 
580,000  . 
590,000  . 
600,000  . 
610.000  . 
620,000  . 
630.000  . 
640,000  . 
650,000  . 
660,000  . 
670.000  . 
680.000 
690.000 
700,000 
710,000 
720.000  . 
730.000 


Above- 


IBDor 

ground 

PTR 

IMD 

(ft) 

on 

•LO(n) 

337 

225 

345 

230 

352 

235 

360 

240 

367 

246 

375 

250 

383 

255 

390 

260 

398 

265 

405 

270 

413 

275 

420 

280 

428 

285 

435 

290 

443 

295 

450 

300 

458 

305 

466 

310 

473 

315 

480 

320 

488 

325 

495 

330 

503 

335 

510 

340 

518 

345 

525 

350 

533 

355 

541 

361 

549 

366 

556 

371 

564 

376 

571 

381 

579 

386 

566 

391 

593 

395 

600 

400 

605 

402 

609 

404 

614 

407 

618 

409 

623 

411 

627 

413 

632 

415 

636 

418 

641 

420 

645 

422 

649 

424 

654 

426 

653 

428 

662 

430 

667 

432 

671 

435 

675 

437 

679 

439 

684 

441 

688 

443 

692 

445 

696 

447 

700 

449 

Appenojx  L  TO  Subpart  F  of  Part 
184— Hazard  Division  1.3— K4ass 
FfRE— Continued 


Net  exptosives  weight  (lbs) 

IBDor 

PTR 
(ft) 

Above- 
ground 

IMD 

OR 
ILDW 

740,000 

750,000 

760,000  

704 
706 
712 
716 
720 
724 
728 
732 
735 
739 
743 
747 
750 
754 
758 
761 
765 
769 
772 
776 
779 
/S3 
786 
790 
793 
797 
800 

451 
453 
455 
457 
459 
461 
463 
466 
467 
469 
471 
472 
474 

770.000 ._ 

780.000 

^.000 

600.000 „ 

810.000 

820,000  „ 

830,000 

840,000 

850.000 

860,000  

870,000  „ 

880^00  

890,000 

476 
478 
480 
482 
484 
486 
487 
489 
491 
493 
495 
496 

900,000  

«10,000  „_„.... 

920,000  

930,000  

940.000 

950,000  „ „. 

960,000  

970,000 

980.000  „ „ 

990,000  

1,000.000 

500 

Notes: 

1 .  For  quantities  less  than  1 .000  lbs.  the  re- 
quired distances  are  those  specified  for  i  .000 
tos.  The  use  of  lesser  distances  may  be  ap- 
proved when  supported  by  test  data  and'or 
analysis. 

2.  Linear  interpolatkxi  of  NEW  quantities  be- 
tween table  entnes  is  permitted. 

3.  For  quantities  above  1,000,000  lbs.  the 
values  given  above  win  be  extrapolated  tif 
means  of  cut>e-root  scaling  as  follows. 

4.  For  inhabited  buiding  distance  (IBD)  and 
public  traffic  route  (PTR)  distance  use 
D=8W'  ' 

5.  For  aboveground  intermagazine  distance 
(IMD)  and  intraline  distance  (ILD).  use 
D=5W'J 

6.  List  of  Kerns  (examples  only):  Military  py- 
rotechnics; solid  propellants  in  bulk,  in  contain- 
ers, or  in  ammunition  items;  and  nontoxic 
chemical  ammunition. 

7  Earth-covered  buiWings  may  tie  used  to 
tt>eir  physical  capacity  for  this  diviskin  pro- 
vided they  comply  with  the  construction  and 
siting  requirements  of  Subparts  0  and  F  re- 
spectively, for  Hazard  Division  1  l 

8.  For  reasons  of  operational  necessity  km- 
ited  quantities  of  items  in  this  class,  such  as 
document  destroyers,  signaling  devices,  riot 
control  munittons  and  the  like,  may  be  stored 
without  regard  to  quantity-distance  in  accord- 
ance wiji'i  fire  protection  regulations  in  (aciilties 
such  as  hangars,  arms  rooms,  and  manufac- 
turing or  operating  buiWings. 


UMI 
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Nel  expkwiwes 


Larger  quan- 

jTi*  ■  .     auk   tt«HUt 

nes  no  mim 
ipocWr>Wy  re- 
quired for 
selsty  ree- 
sons. 


buMhig 
BtarK 


100 


Public  traf- 
fic route 


(ft) 


100 


Irrtralrw  dtetw»  (N) 


SO  (100  if  combu8t|)le  cort- 
stniction). 


I  care  in  storage.  Hazard  Division  1.4  items  may 

suppltes  providsd  such  warehouse  is  saparated  from  an  other  wareh  xises 

iUmitod  quMilities  of  Hezard  Division  1.4  items  may  tw  stored  ir 
legwd  to  Qni.  Examptos:  smal  arms  ammunition,  riot  control  munitt)ns, 
be  separated  t>y  appicabto  fire  protection  distances. 


Note:  List  of  items  (examples  only):  Small 
arms  ammunition  without  explosive 


projectiles,  fuse 

signals,  20mm  ammunition 


I  li(  iti 


EIDSbufc 

EIDS  loaded  projectites  and^or  warheads  w/O  fuzes  or  with  EIDS  i 
ElDS  fuzes ' ." 


EIDS  loaded  proiecSles  and^or  wartieads  w/1 .3  propelng  charges 

EIDS  loaded  projectiles  arxVor  wartwads  with  non-EIDS  fuzes  and 
EIDS  loaded  projectiles  and/or  warheads  with  non-EIDS  ^-^  fuzes 


'  "EIDS  Fuzed"  means  that  the  fuze  has  an  EIDS  booster  with  ar 
fuze  must  be  certifiad  as  invulnerable  to  accidentai  detonation  of  thi 


Magazine  distanoe  (ft) 


Aboveground 


50  (100  if  combustible  con- 
struction). ' 


Eartivcovered 


No  specified  separation  r4>- 
quirement 


be  stored  in  any  weatherproof  warehouse  in  a  warehouse  area  for  general 
luses  by  at  least  the  aboveground  magazine  separation  distance  specified, 
facilities  such  as  hangars  and  manufacturing  or  operating  bukfings  without 
I,  and  pyrotechnica.  Also,  smaH  magazines  used  for  similar  purposes  may 


ers  and  squibs,  distress 
without 


explosive  projectiles,  colored  smoke 
grenades,  and  explosive  valves  ot^  switches 
(see.§184.22(b]). 


APPENDIX  N  TO  Subpart  F  of  Part  184.  -Hazard  Division  i.6N  and  EIDS  Components 


\  without  1 .3  propelling  charges 
with  1 .3  propelling  charges 


1.5D 
1.6N 
1.4D, 

1.4S. 

1.6N 
1.2C. 

1.30. 

1.40 
1.2D3* 

1.4D* 
LaEa* 

1.4E* 


out-of-Kne  EIDS  explosive  and  two  or  more  independent  safety  features.  The 
wartiead. 

2  Fuzed  configuration  must  be  tested  for  propagation.  Fuzed  Hazi  ird  Division  1.6  ammunition  must  contain  either  an  EIDS  fuze  or  a  non-explo- 
sive fuze  (fuze  contains  no  explosive);  otherwise  the  ammunition  s  classified  as  unit  risk  Hazard  Division  1.2.  Minimum  fragment  distarx:e  is 
based  on  hazardous  fragment  areal  der^  requirements,  as  dete  mined  for  Hazard  Division  1 .1  ammunition,  applies  for  unit  risk  Hazard  Divi- 
ston  1.2.  I 

3  Unit  risk  Hazard  Division  l  .2  may  be  justiried  on  a  case-by-casa  t>asis. 

*  Fuze  must  have  two  or  more  independent  safety  features  and  irrjependentty  classified  Group  D. 

Appendix  O  Tp  Subpart  F  of  Part 
184.— Quantity/Distance  Cri- 
teria for  -Hazard  Division  1.6 
AMMUNiTiONf-Continued 


Appendix  O  to  Subpart  F  of  Part 
184.— Quantity/Distance  Cri- 
teria FOR  Hazard  Division  1.6 
Ammunition 


New(R>s) 


iw .. 

200  . 
300  . 

400  . 
500 

600 

700 

800 

900 

1.000 

2.000 

34)00 

4.000 

5.000 


IBDor 
PTR  (ft) 


37 
47 
54 

59 

64 

67 

71 

74 

77 

«0 

101 

115 

127 

137 


(Atx)ve- 
ground 
IMDor 
ILD(fg 


New  (lbs) 


23 
29 
33 
37 
40 
42 
44 
46 
48 
50 
63 
72 
79 
86 


6,000  .. 

7,000  .. 

8.000  .. 

9.000  .. 

10,000 

15.000 

20.000 

25.000 

30.000 

35.000 

40.000 

45.000 

50.000 

55.000 


IBDor 
PTR  (ft) 


145 
153 
160 
166 
172 
197 
217 
234 
249 
262 
274 
285 
295 
304 


(Above- 
ground 
IMDor 
ILO(ft) 


91 
96 
100 
104 
108 
123 
136 
146 
155 
164 
171 
178 
164 
190 


Appendix  O  to  Subpart  F  of  Part 
184.— Quantity/Distance  Cri- 
teria FOR  Hazard  Division  1.6 
Ammunition— Continued 


New  (lbs) 


60.000. 
65.000  . 
70.000  . 
75.000  . 
80.000  . 
85.000. 
90.000  . 
95,000  . 
100,000 
110,000 
120,000 
125,000 
130,000 
140.000 


IBDor 
PTR  (ft) 


313 
32i2 

330 
337 
345 
352 
359 
365 
371 
383 
395 
400 
405 
415 


(At>ove- 
ground 
IMDor 
ILD(ft) 


196 
201 
206 
211 
215 
220 
224 
228 
232 
240 
247 
250 
253 
260 
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APPENDIX  O  TO  Subpart  F  of  Part 
184.— Quantity/Distance  Cri- 
teria for  Hazard  Division  1.6 
AMMUNiTiOf^— Continued 


rtew(lbs) 


150.000 

160,000 

170.000 

175,000 

180.000 

190.000 

200,000 

225,000 

250,000 

275.000 

300,000 

325,000  . 

350,000  . 

375.000  . 

400.000  . 

425,000  . 

450,000 

475,000  . 

500,000  . 


IBDor 
PTR  (ft) 


425 

266 

434 

271 

443 

277 

447 

280 

452 

282 

460 

287 

468 

292 

487 

304 

504 

315 

520 

325 

536 

334 

550 

344 

564 

352 

577 

361 

589 

368 

601 

376 

613 

383 

624 

390 

635 

397 

greater;  and  for  aboveground  IMD  or  ILD, 
D=18W"J,  based  on  a  single  round  of 
ammunition.  Minimum  fragment  distance  is 
based  on  hazardous  fragment  areal  density 
requirements  as  determined  for  Hazard 
Division  l.l  munitions. 

5.  For  Hazard  Division  1.6  items  packed  in 
non-flammable  pallets  or  packing,  stored  in 
earth-covered  steel  or  concrete  arch 
magazines  when  acceptable  to  the  cognizant 
safety  office  of  the  PCO  on  a  site-specific 
basic,  the  following  quantity-distance  criteria 
apply,  unless  Appendix  O  to  supart  F  of  this 
part  permits  a  lesser  distance  requirement; 
ISO  and  PTR— lOO  ft;  aboveground  IMD  and 
ILD— -50  ft;  earth-covered  IMD— No  specified 
requirement. 

I  Appendix  P  to  Subpart  F  of  Part 
184.— Hazard  Division  l.i— q/d 
Requirements  for  Airfields^ 


Appendix  P  to  Subpart  F  of  Part 
184.— Hazard  Division  1.1— q/d 
Requirements  for  Airfields'— 
Continued 


Net  explosives  weight  (lb) 


Over 
Coll 


Net  explosives  weight  (lb) 


Over 
Coll 


Notes: 

1  The  same  distances  are  used  for 
aboveground  intermagazine  distances  (IMD) 
and  intraline  distances  (ILD).  Earth-covered 
magazines,  both  standard  and  non-standard, 
may  be  used  to  their  physical  capacity  for 
this  hazard  division,  provided  they  comply 
with  the  construction  and  siting 
requirements  of  subparts  D  and  F  of  this  part 
for  Hazard  Division  1.1. 

2  For  quantities  less  than  100  lbs,  the 
required  distances  are  those  specified  for  100 
lbs.  The  use  of  lesser  distances  may  be 
approved  when  supported  by  test  data  and/ 
or  analysis. 

3.  Interpolation  is  permitted.  For  inhabited 
building  distance  (IBD)  and  public  traffic 
route  (PTR)  use  D=8W"3.  For  aboveground 
IMD  and  intraline  distance  (ILD)  use  5W"'S. 

4.  Unit  risk  distance  applies  as  a  minimum; 
that  is,  for  IBD  or  PTR,  D=40W>'3  or 
minimum  fragment  distance,  whichever  is 


Not  over 
Col2 


0 

50 , 

100  _. 

200 

300  „.. 

400  

500  „ „„ 

600  

700 

800  

900  , 

1.000 

1,500  

2,000 

3.000  

4.000 ..;, 

5.000  „ 

6.000  

7.000  .. ...... 

8,000  ... 

9.000 „.. 

10,000  ...,....„ 

15.000  ., I     20,000 

20,000  I     25,000 


250 

100 

200 

300 

400 

500 

.   600 

700 

800 

900 

1,000 

1.500 

2.000 

3,000 

4,000 

5.000 

6.000 

7.000 

8,000 

9.000 

10,000 

15,000 


Distance 
(ft) 

Col3 


3110 

140 
175 
200 
220 
240 
255 
265 
28C 
290 
300 
345 
380 
435 
480 
515 
545 
575 
600 
625 
645 
740 
815 
875 


25.000  . 

30.000  . 

35.000. 

40.000. 

45.000. 

50.000. 

55.000  . 

60.000  . 

65,000  ., 

70,000  .. 

75,000  .. 

80.000  .. 

85.000  .. 

90.000  .. 

95.000  .. 

100.000 

125.000 

150.000 

175.000 

200.000 

225.000 

250,000 

275.000 

300.000 

325,000 

350,000 

375,000 

400,000 

425.000 

450,000 

475.000 


Not  over 
Col2 


Distance 

(ft) 

Col3 


30.000 

935 

35.000 

980 

40,000 

1,025 

45,000 

1,070 

50.000 

1.105 

55.000 

1,140 

60.000 

1,175 

65.000 

1205 

70,000 

'1,235 

75.000 

•1.265 

80,000 

1,295 

85,000 

1,320 

90,000 

1,345 

95.000 

1,370 

100,000 

1.390 

125,000 

1.500 

150,000 

1.595 

175,000 

1.675 

200,000 

1,755 

225,000 

1,825 

250.000 

1,890 

275.000 

1,950 

300,000 

2,005 

325,000 

2.065 

350.000 

2.115 

375,000 

2.165 

400.000 

2.210 

425,000 

2.250 

450,000 

2.300 

475,000 

2,340 

500.000 

2.380 

'  To  protect  against  low-angle,  high-speed 
fragments,  barricades  should  be  provided- 
however,  these  distances  will  not  be  reduced. 

2  The  distance  given  for  0  to  50  pounds  net 
explosives  weight  constitutes  the  minimum 
spacing  permitted. 

3  The  minimum  distance  for  Hazard  Division 
1.1  of  1.250  feet  (see  §184.52(0)  does  not 
apply  to  targets  covered  by  this  table. 


APPENDIX  Q  TO  SUBPART  F  OF  PART  1 84.-APPLICATION  OF  AMMUNITION  AND  EXPLOSIVES  SAFETY  DISTANCES 

(Airfields,  Heliports,  and  Seadromes) 

[Table  entries  refer  to  the  key  at  the  end  of  the  table] 


To 


Combat  Aircraft  Parking  Area 

Ammunition/Exptosives  Cargo  Area  ]." 

Ammunition/Explosives  Storage  Facility .. 

Ammunition/Exptosives  Operating  Facility 

Ready  Ammunition  Storage  Facility 

Inhabited  BuiWing  "'""""Z  Z  .r 

"ublic  Traffic  Route  &  Taxiway  (joint  DoD-Non-DoD  iee) 

Runway  (joint  DoD-Non-DoD  use)  

Runway/Taxiway  (DoD  Component  use  only) 

Aircraft  Parking  Area ..!!!!.""!. 

Aircraft  Passenger  Loading/Untoading  Area  .!.!!.."! 


From 


Combat  ai^ 

craft  partying 

area 


3a  ... 
3a  ... 

3 

4  

3 

1  

2  

1    

None 
10  .... 
7 


Ammunition/ 
explosives 
cargo  area 


Ammunition/ 
explosives 
storage  fa- 
cility 


3a... 
3a... 

3 

4 

3 

1  

2  

1  

None 
10  ... 
7  ..  .. 


5 
3 
3 

4 

3 

1 

2 

1 

11 

6 

7 


Ammunition/ 
explosives 
operating  fa- 
cility 


Ready  am- 
munition 
storage  fa- 
cility 
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APPENDIX  Q  TO  Subpart  F  of  Part  i84.— Appi  cation  of  Ammunition  and  Expukives  Safety  Distances 

(Airfields.  Heliports,  and  Seadromes)— Continued 
Fable  entries  referlto  the  key  at  the  end  of  the  tabl4 


To 


Recreation  Area 


KEY: 


Appendix  R  to  Subpart  F  of  Part  184  -  Application  of  Sepandion  Distances  for  Ship  and 

Barge  Units 


From 


Coaftalair- 

crafl  partiing 

area 


8 


AnvnunHion/ 
exploowoB 
cargo  area 


9 


Ammunition/ 

explosives 

storage  fa- 

dmy 


9 


Ammunition/ 
explosives 
operating  fa- 
cility 


Rea^am- 

munkion 

storage  fa- 

cHity 


8 


Non-exploshw 
Loading  Pleis 


1— Use  appraprfate  Inhabited  building  dntance. 

a— Use  a|j|Dwi>riaie  public  tratlto  route  dhtance. 

3— Use  apprapriale  iiMiinagazine  dtelance. 

^*—M**  ««*BPjri*»ii«amiQaiine  distance.  Protects  against  jsimuitaneous  detonation  of  anwnunilion  on  adncent  aircraft,  but  does  not  ore- 
vertsywusdawagelpyaaayidpossMe  propagation  ofdetoffation  due  to  fragments.^  ^^    «»cRin.  ow  ooes  noi  pre- 

4— use  nppwpwaie  raaine  distance. 
d^InaSllSSSI*'  **  ***  Subpart  F  of  this  part  dtetances  lor  ma  i»<lelonating  items  and  appropriate  public  traffic  route  «stances  for  nonmass- 

for'iiiJS^fSS^SlXU^  component  aircp-tparldng  areas,  and  appropriate  inhabited  buiK^ 

bJi^'^is*SR2??s£SiSe*^^  ^^  2rpS^s^iffsSiS;i*^'^=  "^  ^^p'*'^  ^-^^^ 

-SziS  ^^^^^1^S^!!!S^  reoieatfonal  arms  thai  are  used  i  inclusively  for  alert  personnel  manning  the  combat-loaded  aiicralL  Other  leo- 
aTS3  ^j!raS!arJSa?S^  ?JK"  ^""^  '°^  distance.'ISSrf.ructures.  incHx«ng  bgSSS.'S 

siiiilSpSariS'S^^  S  tRSifi^J2i^  "^  "^'  ^^'^'-  ^^  ''~^^'  '^"^'^  '^'^^ 

^.^IStl^a^S^'iS^^^f^JHSSf^'  ^  seadromes  (xclusively  used  by  DoO  Components,  the  separation  of  aircratt  pariung  areas 
KSSSLTSr^S^SlST^JSlSt^  faciliti«and  ammunition  and  explosives  cargo  areas  are  ^nsi&ed  to 

5?-*.5?!yr^  *?*c^.^>**  PoO^"«»^OoP  4»  •"fieWs.  heif  orts.  and  seadromes,  the  combat  aircraSl^rking  a^  and  Its  readyamrourw- 
^t?3Sf  iS5r.^,ST*!L5!t**2?^5^^  '^"  ^  *«P"»»«*  from  norvOoO  aircraft  as  apeSSied  in  Mem  6..  atoo^.^^ 

o^iJ^^MJ^^^i^J^J[J^Ji^^'^  fS?5  cover  magazine  containirig  mass-dstonaling  Hems  to  tammy;  use  appropriate 
51S?  ^S I2SS *"?''5S.£?*''  ?**  "L"^.^  standard  aarth<bvered  magazioa  containing noBmass-<telonatiiw  itsmrtotedwar  «m aooro- 
Sq^  nonm£!de£^ria*^i?  standard  earth-covered  magaziries.  and  from  a»y  other  storagetoMlion  oonlanngrfas»^eS^ 

BUMe  COOE  9MS-S4-W 


''Mi-tttplosivtt 


UMI 


Loadiho 
PiM 


Legend: 


LMd^j/Unloeding 


t 

11 W^'' 

2 

iZYfl/Z 

3 

4(ft«?'^ 

Ship  aiid  barge  units 

BiuaiG  cooc  soofr^iM: 


S4850 


/  Vol.  59,  No.  241  . 


UMI 


Appendix  S  to  Subpart  F  of  Part  184. 

ISMAfjpendx 


-■Q/D 


Net  explosives  weight  (n>) 


1,000 ..-, 
10.000  _. 
100.000. 
2SO.00O. 
500.000. 
600.000 ... 
700.000 .... 
800.000 .... 
900.000  .„. 
1.000.000 
1.250,000. 
1.500.000. 
1.750.000 . 


2.000,000 . 
2.250,000. 
2.500:000. 
2.750,000 . 
3,000.000 . 
3,250,000. 
3,500,000. 
3,750,000 . 
4.000,000 . 
4,250.000 . 
4,50a000. 
4,750,000 . 

5.000,000 

5,500.000 

6,000.000 

6.500,000  ...^.. 

7,000,000 . 

7,500,000 

8,000.000 

8,500.000 

9,000,000 . 

9.500.000 

10.000,000 ..... 

11,000,000 

12.000.000  -._ 
13.000,000 ..... 
14.000.000 .__ 
15.000,000  .™ 


Subpart  G— Liquid  Prcpellant 
Requirements 

S  184.62    Application. 

(a)  These  criteria  establish  Q/D, 
storage  compatibility  groupings,  and 
high  explosives  equivalencies  for  liquid 
propellants.  They  apply  to  liquid 
propellant  storage  facilities  (including 
missiles,  rockets,  and  multi- 
compartment tanks  in  which  both  liquid 
fuels  and  liquid  oxidizers  are  stored) 

(b)  If  hazard  classifications  and 
storage  compatibility  groups  for  liquid 
propellants  are  not  listed  in  Appendix 
A  to  Subpart  G  of  this  part,  they  may  be 
obtained  from  the  PCO. 


§184.63 
quantity. 
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Separations  for  Pier  and  Wharf  Faciuties 

to  Subpart  F  of  Part  184] 


4- i.. 


Distance  in  feet 


Hazard  Factor  (k) 


6 


60 

130 

280 

380 

475 

505 

535 

555 

580 

600 

645 

690 

725 

755 

785 

815 

840 

865 

890 

910 

930 

955 

970 

990 

1,010 

1,025 

1.060 

1.090 

1.120 

1,145 

1,175 

1.200 

1.225 

1,250 

1,270 

1.290 

1,330 

1.375 

1,410 

1,445 

1,480 


11 


110 
236 
510 
680 
875 
930 
975 
1j020 
1.066 
1.100 
1.185 
1.265 
1.325 
1.385 
1.440 
1.495 
1.540 
1.585 
1.630 
1.670 
1.705 
1.750 
1.780 
1.815 
1,850 
1,880 
1,950 
2,000 
2,056 
2,100 
2,155 
2,200 
2.245 
2.290 
2.330 
2.365 
2.440 
2.520 
2.585 
2.655 
2.715 


18 


180 
390 
835 

1.135 
1.430 

1,800 
1,670 
1.740 
1.800 
1.940 
2.060 
2.170 
2.270 
2.360 
2/445 
2j520 

2,665 
2735 
2J95 
2,655 
2;915 
2.070 
3,025 
3.060 
3.175 
3,270 
3,380 
3^445 
3,525 
3300 
3.675 
3.745 
3.815 
3.880 
4.005 
4.120 
4.230 
4,340 
4.440 


40 


400 
860 
1.855 
2,520 
3,175 
3,375 
3.550 
3.715 
3.860 
4.000 
4.310 
4.580 
4.820 
5.040 
5.240 
5.430 
5.605 
5.770 
5.925 
6,075 
6,215 
6.350 
6,480 
6,605 
6,725 
6,840 
7,060 
7.270 
7,465 
7.650 
7.830 
8.000 
8.165 
8,320 
8.470 
8.620 
8.895 
9.160 
9,405 
9,640 
9,865 


Detem  nation  of  propellant 


(a)  For  Q/D  p  irposes,  the  net  weight 
of  propellant  in  a  tank,  drum,  cylinder, 
or  other  contain  sr  shall  be  used.  The 
quantity  of  prop  ellant  in  associated 
piping  (to  the  pi  (int(s)  providing  means 

the  flow  in  an  incident) 
shall  be  include  1  in  the  net  weight  of 
propellant  in  e  j  torage  container. 

(b)  When  incompatible  propellants 
are  not  separate^  by  distances 

pendix  B  to  Subpart  G 
of  this  part  or  p  ovisions  for  preventing 
their  mixing  are  not  available,  the 
combined  quant  ity  of  the  two  shall  be 
used  with  apprc  priate  HE  equivalency 
(Appendix  C  to  subpart  G  of  this  part) 
to  determine  th«  Q/D  (Appendix  D  to 
Subpart  G  of  thi ;  part). 


(c)  Appendix  E  to  Subpart  G  of  this 
part  lists  conversion  factors  (gallons  to 
pounds)  for  the  various  liquid 
propellants 

§184.64    Measurement  of  separatton 
distances. 

(a)  Separation  distances  shall  be 
measured  from  the  nearest  hazard 
source  (containers,  buildings,  or 
positive  cutoff  point  in  piping, 
whichever  is  controlling) 

(b)  If  a  building  contains  a  small 
number  of  drums  or  cylinders,  or  if 
quantities  of  propellant  in  the  building 
are  subdivided  effectively,  distances 
may  be  measured  from  the  nearest 
container  or  controlling  subdivision 


§184.65    Q/D  considerations. 

(a)  Q/D  criteria  in  this  section  are 
based  on  these  premises:  construction 
materials  shall  be  compatible  with 
propellants  to  which  they  may  be 
exposed;  design  shall  take  into  account 
the  properties  of  the  propellant; 
required  fire  protection  and  drainage 
controls  shall  be  provided;  and  other 
special  controls  (such  as  nitrogen 
padding,  tank  cooling,  etc.)  shall  be 
provided  when  required. 

(b)  If  ^up  I,  n,  and  III  propellants  are 
contaminated.  Appendix  B  to  Subpart  G 
of  this  part  is  not  applicable.  In  such 
cases,  group  IV  Q/D  requirements  shall 
apply  except  when  the  PCO  specifically 
approves  other  criteria. 

§184.66    Haiard  grouping. 

Liquid  propellants  present  various 
types  and  degrees  of  hazards.  The 
following  propellant  groupings  are 
based  on  these  hazards. 

(a)  Group  I.  Considered  the  least 
hazardous,  these  materials  have  a  fire 
hazard  potential  and  require  separation 
distance  as  specified  in  Appendix  B  to 
Subpart  G  of  this  part.  When  group  I 
materials  are  stored  with  more 
hazardous  materials  under  conditions 
described  in  §  184.67.  Appendices  C 
and  D  to  Subpart  G  of  this  part,  shall 
determine  Q^  requirements. 

(b)  Gmup  n.  Strong  oxidizers,  these 
materials  may  cause  serious  fires  when 
they  come  into  contact  with  material 
such  as  organic  matter  Appendix  B  to . 
Subpart  G  of  this  part  specifies  quantity 
limitations  and  minimum  distance 
requirements.  When  group  II  materials 
are  stored  %vith  more  hazardous 
materials  under  conditions  described  in 
§  184.67.  Appendices  C  and  D  to 
Subpart  G  of  this  part  shall  determine 
Q/D  requirements. 

(c)  Group  m.  Hazardous 
fragmentation  of  the  container,  its 
protective  structure,  or  other  nearby 
material  may  be  produced  by  pressure 
rupture  of  the  storage  container  or  a 
vapor-phase  explosion.  Appendix  B  to 
Subpart  G  of  this  part  specifies  quantity 
limitations  and  minimum  distance 
requirements  for  this  group  When 
group  III  materials  are  stored  with  morp 
hazardous  materials,  under  conditions 
described  in  §  184.67,  Appendices  C 
and  D  to  Subpart  G  of  this  part  shall 
determine  Q/D  requirements 

(d)  Group  IV.  These  hazards  are  the 
same  as  for  mass-detonating  explosives 
(such  as  air  blast  overpressure  and 
fragments  from  the  containers  and 
surrounding  equipment  and  materiaU 
Appendix  D  to  Subpart  G  of  this  part 
shall  determine  Q/D  requirements 


§184.67    Hazards. 

Aside  from  the  fact  that  the 
propellants  differ  &t>m  each  other,  as 
explained  for  the  above  groups,  the 
predominant  hazard  of  the  indi\idual 
propellant  varies  according  to  the 
location  of  the  propellant  storage  and 
the  operatien(s)  involved.  These 
conditions  follow,  in  order  of  decreasing 
hazard: 

(a)  Range  launch  pads.  Activities  at 
range  launch  pads  include  research, 
development,  and  testing.  The 
proximity  of  fuel  to  oxidizer,  the 
frequency  of  launchings  and  the 
possibility  of  fall-back  (with  resultant 
dynamic  mixing  on  impact)  make 
operations  at  these  facilities  very 
hazardous.  Explosives  equivalents 
(Appendix  C  to  Subpart  G  of  this  part) 
shall  be  used  to  determine  Q/D 
(Appendix  D  to  Subpart  G  of  this  part). 

(b)  Static  test  stands.  Although  these 
can  involve  experimental  operations, 
the  units  remain  static  and  are  subject 
to  better  control  than  dynamic  ones. 
Except  when  run  tankages  for  fuel  and 
oxidizer  are  mounted  one  above  the 
other,  it  is  possible  to  separate  the 
tankages  to  reduce  the  hazard.  Except  as 
provided  in  §  184.68,  explosives 
equivalents  (Appendix  C  to  Subpart  G  of 
this  part)  shall  he  used  to  determine  Q/ 
D  (Appendix  D  to  Subpart  G  of  this 
part) 

(c)  Ready  storage  Ready  storage  may 
be  located  at  a  minimum  of  intraline 
distance  from  launch  and  static  test 
stands,  based  on  the  propellant 
requiring  the  greater  distance.  Normally, 
propellant  from  ready  storage  is  not  fed 
directly  into  an  engine,  as  is  the  case 
with  rim  tankage  (see  §  184.67  (g)).  HE 
equivalents  (Appendix  C  to  Subpart  G  of 
this  part)  shall  be  used  for  propellants 
in  ready  storage  if  the  facility  design 
dotis  not  guarantee  against  fuel  and 
oxidizer  mixing  and  against  propagation 
to,  or  initiation  at,  the  ready  storage 
facility  vi-hen  a  mishap  occurs  at  the  test 
stand  or  launch  pad.  If  prevention  of 
detonation  of  ready  storage  is  assured. 
Q/D's  shall  be  based  on  the  prevailing 
fire  or  fi^gment  hazards  (Appendix  B  to 
Subpart  G  of  this  part). 

(dj  Cold  flow  test  operations  Fire  and 
fragment  hazards  (Appendix  B  to 
Subpart  G  of  this  part)  govern  if  the 
system  is  closed  (except  for  approved 
venting)  and  completely  airti^t;  if  fuel 
and  oxidizer  are  never  employed 
concurrently,  each  has  an  isolated 
system,  and  fittings  are  such  that 
intermixing  is  impossible;  and  if  the 
propellants  are  of  required  purity 
Otherwise.  HE  equivalents  (Appendix  C 
to  Subpart  G  of  this  part)  shall  be  used 
to  determine  Q/D*s  (Appendix  D  to 
Subpart  G  of  this  part) 


(e)  Bulk  stance  This  is  the  most 
remote  storage  with  respect  to  launch 
and  test  operations,  never  being  directly 
connected  to  any  of  them.  It  consists  of 
the  area,  tanks,  and  other  containers 
therein,  used  to  hold  propellant  for 
supplying  ready  storage  and.  indirectly, 
run  tankage  where  no  ready  storage  is 
available.  Individual  bulk  storage 
facilities  shall  be  separated  from  each 
other  and  from  unrelated  exposures  m 
accordance  with  Appendices  B  and  D  to 
Subpart  G  of  this  part.  If  positive 
measures  are  not  taken  to  prevent 
mixing  of  group  I.  n  and  HI  fuels  and 
oxidizers,  TNT  equivalents  (Appendix  C 
to  Subpart  G  of  this  part)  shall  be  used 
to  determine  Q/D's  (Appendix  D  to 
Subpart  G  of  this  part) 

(f)  Rest  storage.  This  temporary 
storage  resembles  bulk  storage.  Barges, 
trailers,  tank  cars,  and  portable  hold- 
tanks  (used  for  topping  operations)  may 
be  used  as  rest  storage  facilities.  Fire 
and  fragment  hazards  (Appendix  B  to 
Subpart  G  of  this  part)  govern  The 
transporter  becomes  a  part  of  that 
storage  to  which  it  is  connected  during 
propellant  transfer 

(g)  Run  tankage  (operating  tankage) 
Run  tankage  (operating  tankage)  consists 
of  the  tank  and/or  other  containers  and 
associated  piping  used  to  hold  the 
propellants  for  direct  feeding  into  the 
engine  or  device  during  operations 

(§  184.67  (c)) 

(h)  Pipelines  A  distance  of  .25  feet 
free  of  inhabited  buildings  shall  be 
maintained  on  either  side  of  the 
pipelines  used  for  the  transfer  of  group 
II  and  III  propellants  between  unloading 
points  and  storage  areas  or  between 
storage  areas  and  points  of  use 

§184.68    Incompatible  storage. 

Except  where  effectively  subdivided 
by  intervening  barriers  or  other  positive 
means  for  preventing  mixing,  separation 
distance  between  propellants  of 
different  compatibility  groups  shall  be 
the  inhabited  building  distance  for  the 
propellant  quantity  and  group  that 
requires  the  greater  distance.  Where 
prevention  of  mixing  is  assured, 
incompatible  storage  shall  be  separated 
from  each  other  by  intragroup  distance 
If  different  hazard  groups  are  involved, 
the  group  requiring  the  greater  distance 
shall  be  ronL'-olling 

§184.69    Conipatit>le  storage. 

Compatible  storage  of  propellants  r.: 
different  hazard  groups,  shall  be 
separated  from  other  exposures  by  th(! 
greater  intragroup  storage  distance  (see 
Appendix  A  t«  Subpart  G  uf  this  part) 
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Appendix  A  to  Subpart  G  of  Part 
184— Liquid  Propellants  Hazard 
AND  Compatibility  Groupings 


o 


Prapellani 

Hazard 
group' 

Star- 

age 

group2 

Alcohols  CHjOH.  C2H5OH. 

1 

C 

(CH,),CHOH. 

Anhydrous  Ammonia  NH3  . 

1 

C 

Aniline  CftHjNHi 

1 

C 

Hydrocartxx)  Fuels  JP-4. 

1 

C 

JP-6.  RP-1. 

C 

MonopropeNani  N05— oo-o 

1 

Nitrogen  Tetroxide  N2O4  ... 

1 

A 

Otto  Fuel  II  

1 

G 

Red  Fuming  Nitric  Acid 

1 

A 

HNO3. 

Bromine  Pentafluoride 

II 

A 

BrF,. 

Chtorine  Trifluoride  GIF)  ... 

II 

A 

Hydrogen  Peroxide  Great- 

IP 

A 

er  than  52%  H2O2. 

Liquid  Fluorine  LF2 

II 

A 

Liquid  Oxygen  LO2 

II 

A 

Perchtoryl  Fluoride  CLO3  F 

II 

A 

Oxygen  Difluoride  OF2 

II 

A 

Appendix  A 
184— Uquik 

AND 

Continued 


Subpart  G  of  Part 

Propellants  Hazard 

Compatibility   Groupings— 


Ozone  Difluoride  O3F3 
Ethylene  Oxide  ^^Ha  O 
Hydrazine  N2H4 
Hydrazine-UDMtl  Mixtures 
Liquid  Hydrogen 
Mixed  Amine  Fu  lis 
Mononrwthylhydr  izirw 
CH3NHNH2. 

Pentaborane  Bjli) 

Triethyl  Boron  B  (C2Hj)3  ... 

UDMH  (CHj)  Nh  H2  

NItromethane  CI  3  NO2 

Tetranitromethar  e  C(N02)4 


Hazard 

Stor- 

flrauD^ 

*fl®. 

groups 

II 

A 

III 

D 

III 

C 

III 

C 

III 

C 

III 

C 

III 

C 

111 

D 

1 

D 

III 

C 

IV* 

F« 

IV 

F 

^AU  propeUants  in  a  compatibility  group  are 
considered  compatible.  Groupings  are  not  to 
be  confused  with  ammunition  and  explosives 
corhpatSxtity  groupings  with  like  letters. 

3  Under  certain  corxlitions,  this  propellent 
can  detonate.  However,  its  sensitivity  to  deto- 
nation is  not  greater  than  that  of  a  standard 
energetic  double  base  solid  propeliant  under 
the  same  corxjitions. 

*  Nitromethane  is  chemically  compatible  with 
compatibility  storage  group  C  liquid  propel- 
lents, but  due  to  differences  in  hazards  should 
be  stored  separately. 

9  Technical  grade  nitromethane  in  unit  quarv 
tities  of  55  gallons  or  less  in  DOT  17E  or  C 
drums  may  t)e  stored  as  Hazard  Group  II  pro- 
vided the  following  apply: 

a.  Drums  are  stored  only  one  tier  high. 

b.  Drums  are  protected  from  direct  rays  of 
sun. 

c.  Maximum  storage  life  of  2  years,  unless 
storage  life  tests  indicate  product  continues  to 
meet  purchase  specification.  Such  tests  are  to 
be  repeated  at  1  year  intervals  thereafter. 


'  For  some  of  jthe  materials  listed,  the  toxic 
hazard  may  be]  an  oveniding  consideration. 
Consult  appiicaMe  regulations  and,  if  nec- 
essary, other  autiorities  or  puttlications  for  de- 
termination of  toi  ic  siting  criteria. 


Appendix  B  to  Subpart  G  of  Par   184.— QuANTiTY/DiSTAf^E  for  Propellants 


Pounds  of  propeliant 


Over 


0  

100  

200  

300  

400  

500  ..... 

600  

700  

800  

900  

1.000  ... 
2.000  ... 
3,000  ... 
4.000  ... 
5.000  ... 
6.000  ... 
7.000  ... 
8.000  ... 
9.000  ... 
10.000  . 
15.000  . 
20.000  . 
25.000  . 
30.000  . 
35.000  . 
40.000  . 
45.000  . 
50.000  . 
60.000  . 
70.000  . 
80.000 
90.000 
100.000 
125.000 
150.000 
175.000 
200.000 
250.000 


Not  over 


2100 

2200 

2300 

2400 

2500 

600 

700 

800 

900 

1.000 

2.000 

3.000 

4.000 

5.000 

6,000 

7,000 

8.000 

9,000 

10,000 

15,000 

20.000 

25.000 

30.000 

35.000 

40.000 

45.000 

50.000 

60.000 

70,000 

80.000 

90.000 

100.000 

125.000 

150.000 

175.000 

200.000 

250.000 

300.000 


Hazard  group  I 


IBD,  PTR,  & 

Incompatible 

group  I '* 


30 

35 

40 

45 

50 

50 

55 

55 

60 

60 

65 

70 

75 

80 

80 

85 

85 

90 

90 

95 

100 

105 

110 

110 

115 

120 

120 

125 

130 

130 

135 

135 

140 

145 

150 

155 

160 

165 


Intra-group 
(ILD) '  & 
group  I  * 


Hazard  group  II 


IBD.  PTR.  & 

incompatible 

group  11^ 


55 

60 

60 

65 

65 

70 

70 

75 

80 

80 

85 

85 

85 

90 

90 

9S 

9S 

100 

100 

10s 

110 

110 

115 

115 

12c 

12£ 


60 
75 
85 
90 
100 
100 
105 
110 
115 
120 
130 
145 
150 
160 
165 
170 
175 
175 
180 
195 
205 
215 
220 
225 
230 
235 
240 
250 
255 
260 
265 
270 
285 
295 
305 
310 
320 
330 


Intra-group 
(ILD)'  & 
group  ir 


30 

35 

40 

45 

50 

50 

55 

55 

60 

60 

65 

70 

75 

80 

80 

85 

85 

90 

90 

95 

100 

105 

110 

110 

115 

120 

120 

125 

130 

130 

135 

135 

140 

145 

150 

155 

160 

165 


Hazard  group  III 


IBD,  PTR.  &  incompatible 
group  III 


Unprotected  B    Protected  ^  'o 


600 

600 

600 

600 

600 

600 

600 

600 

600 

600 

600 

600 

600 

600 

600 

600 

600 

600 

600 

1.200 

1.200 

1.200 

1.200 

1200 

1.200 

1,200 

1,200 

1.200 

1,200 

1.200 

1.200 

1.200 

1.800 

1,800 

1,800 

1,800 

1,800 

1,800 


80 
100 
110 
120 
130 
135 
140 
145 
150 
150 
175 
190 
200 
210 
220 
225 
230 
235 
240 
260 
275 
285 
295 
300 
310 
315 
320 
320 
340 
350 
360 
365 
380 
395 
405 
415 
425 
440 


Intra-group 

(ILD)'  & 

group  III" 


30 
35 
40 
45 
50 
50 
55 
55 
60 
60 
65 
70 
75 
80 
80 
85 
85 
90 
90 
95 

too 

105 
.  110 

no 

115 
120 
120 
125 
130 
130 
135 
135 
140 
145 
150 
155 
160 
165 
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APPENDIX  B  TO  SUBPART  G  OF  PART  1 84.-QUANTITY/piSTANCE  FOR  PROPELLANTS-Continued 


Pounds  of  propeliant 


Over 


300,000  

350.000  .... 
400.000  ..„, 

450,000  

500.000  

600.000  

700.000  

800.000 

900.000  ... 
1.000.0003 
2.000.000  .. 
3.000.000  .. 
4.000,000  .. 
5.000.000  .. 
6.0)0.000  .. 
7.000.000  .. 
8.000.000  .. 
9.000,000  .. 


trover 


350.000 

400.000 

450,000 

500.000 

600.000 

700.000 

800.000 

900.000 

1JQ00JXX) 

2.000.000 

3.000.000 

4.000.000 

5.000,000 

6.000,000 

7.000,000 

8,000.000 

9.000.00O 

10.000.000 


Hazard  group  I 


IBD.  PTR.  & 

incompatibte 

group  I* 


170 
175 
180 
180 
185 
190 
195 
200 
205 
235 
256 
265 
275 
285 
295 
300 
305 
310 


Intra-group 
(ILD)'  & 
group  I* 


130 
130 
135 
135 
140 
145 
150 
150 
155 
175 
190 
200 
210 
215 
220 
225 
230 
235 


Hazard  group  II 


IBD.  PTR.  & 

incompalible 

group  116 


340 
350 
355 
360 
375 
385 
395 
405 
410 
470 
505 
535 
555 
570 
585 
600 
610 
620 


Intra-group 
(ILD) '  & 
group  11 ' 


170 
175 
180 
U» 
185 
.190 
195 
200 
205 
235 
255 
265 
275 
285 
295 
300 
305 
310 


Hazard  group  HI 


IBD.  PTR.  &  incompatibte 
group  III 


Unprotected^ 


1.800 
1.800 
1.800 
1.800 
1.800 
1,800 
1.800 
1.800 
1,800 
1.800 
1J00 
.IJBOO 
1.800 
1.800 
1.800 
1.800 
1.800 
1.800 


Ptotecteds  'o 


455 
465 
475 
485 
500 
515 
530 
540 
550 
630 
675 
710 
740 
760 
780 
800 
815 
830 


Intra-group 

(ILD)'  & 

group  III  <  ■ 


170 
175 
180 
180 
185 
190 
195 
200 
205 
235 
255 
265 
275 
285 
295 
300 
305 
310 


'  See  §  184.68  and  §184.69. 

iJValues  are  one-half  Of  the  Group  II  inhabited  building  distance.  «"»«"  ""«fp"«»wmww. 

■    *V?H'es  are  three-four^ts  the  Group  II  and  Group  III  intragroupdstances 

'ffijl^  !S2  S1!!S21^J^b'~^  'tl.S^J"  *"»«Sted  building  distance  and  considered  reasonabte  due  to  the  lesser  hazard. 

er^n:;^  ^tj:z:^^sj^  ^s^zreS^'"''"'  "^  ^^^  ''''•  ^^^^ ''''-  '-^^^^^^^^U  av- 

•  fwJSSL"fI!?*S2^e!!If  1^  thatprotection  from  fragments  is  provided  by  terrain,  effective  barricades,  nets  or  other  physical  means 
v^Sr^S^^S^^T^  '°  ^""^  '^^''^  Protection  from  fragments  of  tanks  or  equipmerrt  that  kre  ei^°SW  th'Swn  in  Ivent  of  a 

dajL°\^l!i;^*L'S)S^^  o^  '^-'-  ^eP^^ent  °'  ^  '"t-^or  Report  No.  5707. 

Distances  are  an  average  of  37.5  percent  ol  "protected"  column. 

APPENDIX  C  TO  SUBPART  G  OF  PART  184— LIQUID  PROPELLANT  EXPLOSIVE  EQUIVALENTS 


PropeHartt  comt>inations 


LO2LH2  or  BjHs+an  oxidizer 
LO2LH2+LO2/RP-I  


cOiRP-1  or  LO2NH,  or  B,Ho+a  fuel 


IRFNA/Aniline  (Note  1)  

IRFNAAJDMH  (Note  1) 

IRFNA/UDMH+JP-4  (Note  1) 

N2O4AJDMH+N2H4  (Note  1)  

N;04/UDMH+N2H4  (Note  l)+SDlid  propellants 

Tetranitromethane  (alone  or  in  combination)  .. 
Nitromethane  (alone  or  in  combination)  


Static  test  stands 


for     LO2LH2)+(10»/d      for 


60%  

Sum     of     (60% 

LOs2sRP-1). 
10% - ;•;■    

10% „. 

10% ■•■■■■■" 

10%  

5%    ._ „ '."'"!""'"'. 

5%  plus  the  explosive  equivalent  of  the  solid 
propellants. 

100%    „..    . 

100%   ....  •  „     „ 


Range  launch 


60% 

Sum  of  (60%  for  LO.LH.)+(20%  for  LO2RP- 

1) 
20%  up  to  500.000  pounds  plus  10%  over 

500.000  pounds. 
10%. 
10»/o. 
10% 
10%. 
10%  plus  the  explosive  equivalent  of  the  solid 

propeliant. 
100% 
100%. 


Notes: 

1 .  These  a.'e  hypergolic  combinations. 

tJrJ^r.S^'^^I^  '^'**^  9'.^"J"  *®.  *^®  ^'^  *°  ^  "sed  to  determine  equivalencies  of  propeiianl  mixtures  at  static  test  stands  and  ranop 
e1^^,3:S;^r£K^K„.^;^'SeS^^^  '"^  "'  ""~"'*"^  ^^^^  '°^  .^^.kage.  Oth^MSa'u^nl'S  ^cS 
taL^J^nCSliS^^tS^^n^^  ^  ^*^  ^  -^  -™'-  -P^-e  weigh,  aboard  before  d«- 

4.  These  eouivalencies  apply  also  for  the  folkwring  substitutions 

a.  Akxjhols  or  other  hydrocarbons  for  RP-1 

b.  BrF^  OF,.  F2.  Hj,  H2O2,  OF.,  or  OjFi  for  LO, 
C.MMHforN2H4  0rUDMH. 
d.  C2H«0  for  any  propeliant 
f  ■  '^'^' 'o''  3"y  fuel  resulting  in  a  hypergolic  combination. 


R  P^«2^2£l'  ?^*^.j£f  Pe'J'aborane  plus  a  fuel  and"  LO^/LH,  distances  for  pentaborane  plus 
design,  shielding,  barricading,  or  other  suitat)le'  means 


an  oxidizer 


oasis  bv  tho  Pcn  Aii  n^r^n^ni^il,^  7Zir\AT^^~'~L  •">- '-^-"""'•"  "■  •  uw  k"u.r»  ui  cai^uwvvs,  iiie  distance  shall  be  determined  on  an  individual 
3^!^%h^.r^°kit'Lf^:?!r:!'.^^  :i^J^'  '"^^^^  •"  '^e  operatKjn  or  not.  shalUtoe  protected  by  operating  procedures,  equ-pmenl 


y 
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7.0Muice  less  than  inlraline  area  not  specHied.  Where  s  nun^r  of  prepackaged  liquid  propeOant  units  are  stored  together,  separation  dis- 
tance to  other  storage  (aciities  shall  tie  determined  on  an  indhnduai  t>asis  t>y  the  PCO.  taidng  into  consideratipn  normal  hazard  dassRcation  pro- 
cedures. 

Appendix  D  to  Subpart  G  of  Part  184.— DisTArw^  for  Separation  of  Propellant  Static  Testing,  Launching, 

AND  Storage  Sr  es  From  Other  Facilities 


Maximum  weight  of  explosives  or  grouo  IV  pr  oeHant  in  oounds 


Coll 


100 

200  - 

300 

400 

600.^ — 

600 

700 

800 

900 

1,000  ..... 
1.500  ..... 
2.000  ..... 

3,000 

4.000  ..... 
S,000  ...„ 
6,000  — 
7.000  ..... 
8,000  — 
9.000  ..... 
10.000  ... 
15.000  ... 
20.000  ... 
25.000  .. 
30.000  .. 
35.000  .. 
40.000  .. 
45.000  .. 
50.000  .. 
55.000  .. 
60.000  .. 
65.000  .. 
70.000.. 
75.000  .. 
80.000.. 
85,000.. 
90,000.. 
95.000.. 
100.000  ... 
125.000  .... 
150.000  .... 
175.000  ... 
200.000  ... 
225.000  ... 
250,000  ... 
275.000  ... 
300,000  ... 
325,000  ... 
350.000  ... 
375.000  ... 
400.000  ... 
500.000  ... 
600,000  ... 
700,000  ... 
800.000.- 
900.000  ... 
1.000.000 
1.500.000 
2.000.000 
2,500.000 


Distance  in  feet  from  propellant  ex- 
plosive hazard 


Toirv 

habit- 

ed 

buitd- 
ings 

Col2 


190 
236 

270 
295 

320 

340 

355 

375 

390 

400 

460 

505 

580 

635 

685 

730 

770 

800 

835 

865 

990 

1.080 

1,170 

1,245 

1,310 

1.370 

1,425 

1.475 

1,520 

1,565 

1,610 

1.650 

1.685 

1,725 

1.760 

1.795 

1.825 

1.855 

2.115 

2.350 

2.565 

2.770 

2.965 

3.150 

3.250 

3.345 

3.440 

3.525 

3.605 

3j685 

3,970 

4.215 

4.440 

4.640 

4,825 

5.000 

5.725 

6,300 

6.785 


To 

traffic 
routes 

Col3 


115 

140 

160 

175 

190 

205 

215 

225 

235 

240 

275 

305 

350 

380 

410 

440 

460 

480 

500 

520 

595 

655 

700 

745 

785 

820 

855 

885 

910 

940 

965 

990 

1.010 

1,035 

1.055 

1.075 

1.095 

1.115 

1.270 

1,410 

1.540 

1.660 

1.780 

1,890 

1.950 

2.005 

2.065 

2,115 

2.165 

2.210 

2.380 

2,530 

2,665 

2,785 

2.895 

3.000 

3.435 

3.780 

4.070 


Intraine 


Banri- 
caded 

Col4 


40 
SO 
60 
66 

70 
75 
80 
85 
90 
95 
105 
115 
130 
140 
ISO 
160 
170 
180 
190 
200 
225 
245 
265 
280 
295 
310 
320 
330 
.  340 
350 
360 
370 
385 
390 
395 
400 
410 
415 
450 
475 
500 
525 
550 
575 
585 
600 
620 
635 
650 
665 
.  715 
780 
625 
860 
895 
925 
1,060 
1.170 
1560 


Unt)arrlcaded 
Coi5 


80 

100 

120 

130 

140 

150 

160 

170 

180 

190 

210 

230 

260 

280 

300 

320 

340 

360 

380 

400 

450 

490 

530 

560 

590 

620 

640 

660 

680 

700 

720 

740 

770 

780 

790 

800 

820 

830 

900 

950 

1.000 

1.050 

1.100 

1.150 

1.170 

1.200 

1.240 

U70 

1.300 

1.330 

1.430 

1.560 

1.650 

1.720 

1.790 

1.850 

2.120 

2.340 

2.520 


J 


APPENDIX  D  TO  Subpart  G  of  Part  184.— Distances  for  Separation  of  Propellant  Static  Testing,  Uunching 

AND  Storage  Sites  From  Other  Facilities— Continued 


Maximum  weight  of  explosives  or  group  IV  propellfflit  in  pounds 


Cdl 


3.000,000 
3,500.000 
4.000.000 
5.000.000 


Distance  in  feet  from  propellant  ex- 
plosive hazard 


To  in- 
habit- 
ed 
build- 
ings 

Col2 


7.210 
7,590 
7.935 
8,550 


To 
public 
traffic 
routes 

Col3 


4.325 
4,555 
4.760 
5,130 


Intraline 


Barri- 
caded 

Col  4 


1,340 
1.405 
1,470 
1,585 


Unt>arricaded 
Col  5 


2,680 
2,810 
2,940 
3,170 


APPENDIX  E  TO  Subpart  G  of  Part 
184— Factors  To  Be  Used  When 
Converting  Gallons  of  Propel- 
lant Into  Pounds 


Item 


Anhydrous  ammonia  .... 

Aniline 

Bromine  pentafluoride .. 

Chlorine  trifluoride 

Ethyl  alcohol  

Etfiylene  oxide 

Ruorine  (liquid) 

Furfuryl  alcohol  , 

Hydrocarbon  fuel  JP-4  , 
Hydrocartwn  fuel  JP-5  . 
Hydrogen  peroxide  (90 

percent) 

Hydrazine 

Isopropyl  alcohol 

Liquid  hydrogen 

Liquid  oxygen  ....,....; 

Methyl  alcohol 

Mono  methyl  hydrazine 
Monopropellant  NOS- 

58-6  

Nitromethane  

Nitrogen  tetroxide  

Otto  fuel 

Oxygen  difluoride 

Ozone  difluoride 

Pentaborane  

Perchloryl  fluoride 

Red  fuming  nitric  acid 

(IFFNA) 

RP-1  

Tetranitromethane 

Triethyl  Boron  B 

UDMH  

UDMH/hydrazine 


Pounds 
per  gal- 
lon 


5.1 

8.5 

20.7 

15.3 

6.6 

7.3 

12.6 

9.4 

6.35 

6.84 

11.6 
8.4 
6.6 
0.59 
9.5 
6.6 
7.3 

9.46 
9.5 

12.1 

10.5 

12.7 

14.6 
5.2 

12.0 

12.5 

6.8 
13.6 

5.8 

6.6 

7.5 


Attenrv 

pera- 

ture'F 


68 
68 
68 
68 
68 
68 
-306 
68 
60 
60 

68 
68 
68 
-423 
-297 
68 
68 

68 
68 
68 
77 
-229 
-297 
68 
68 

68 
68 
78 
73 
68 
68 


Note:  Conversion  of  quantities  of  propellant 
from  gallons  to  pounds:  Pounds  of  propellant 
=  gallons  x  density  of  propellant  in  pounds  per 
gallon. 

Subpart  H— Manufacturing  and 
Proceasing  Pyrotechnics 

§lA.71    GeneraL 

The  safety  precautions  for 
manufactiulng  and  processing 
pyrotechnics  parallel  those  of  many 
types  of  explosives  and  other  energetic 


materials.  Pyrotechnics,  as  a  group, 
display  many  different  characteristics 
because  they  are  formulated  for  different 
purposes.  Pyrotechnics  can  be  divided 
into  general  categories,  such  as: 
Initiators  (igniters);  illuminants;  smokes; 
gas  generators;  sound  generators;  heat 
producers;  and  timing  compositions. 
Each  has  its  own  characteristics  and 
attendant  processing  requirements. 
Knowledge  of  these  characteristics  is 
necessary  to  ensure  safety  in  processing. 
The  range  of  characteristics  associated 
with  pyrotechnics  includes  easily 
initiated  compositions  from  those  that 
bum  in  seconds  at  temperatures 
exceeding  2763  "C  (5000  °F)  through 
those  that  require  substantial  energy  for 
initiation  and  have  relatively  low  output 
temperatures.  As  examples,  the  auto- 
ignition  temperature  for  smoke 
Compositions  is  typically  about  180  "C 
while  for  illuminants  it  is  about  500  "C; 
illuminants  bum  approximately  2.7 
times  faster  than  smokes  and  the  heat  of 
reaction  is  1.5  times  as  great;  infrared 
(IR)  flare  compositions  are  both  hotter 
and  faster-burning  than  illuminants. 
Many  of  the  compositions  in  the  igniter 
or  initiator  class  are  as  sensitive  to  static 
electricity,  friction,  or  impact  as  are 
initiating  explosives  such  as  lead  azide 
and  lead  styphnate.  Initiation  thresholds 
to  such  stimuli  as  impact,  friction,  and 
electrostatic  discharge  must  be  known 
for  safety  in  specific  processes.  The 
response  of  the  material  in  terms  of 
energy  release  shall  be  considered  in 
ensuring  personnel  safety.  In  addition  to 
the  safety  precautions  generally 
required  for  the  handling  of  explosives 
and  other  energetic  materials,  the 
following  paragraphs  provide  specific 
guidance  pertinent  to  pyrotechnic 
operations. 

§  1 84.72    Machinery,  equipment,  and 
facilities. 

Except  as  provided  for  in  this  subpart, 
the  design,  layout,  and  operation  of 
facilities  and  equipment  shall  follow  the 
mandatory  provisions  for  the  processing 


of  explosives  and  other  energetic 
materials  contained  elsewhere  in  this 
part.  Where  guidance  is  not  provided, 
operations  should  be  governed  by  the 
results  of  hazard  analyses  performed 
and  documented  to  address  specific 
operations.  Since  most  pyrotechnic 
compositions  are  sensitive  to  initiation 
by  static  electricity,  bonding  and 
grounding,  along  with  other  means  of 
static  elimination  and  control,  have 
paramount  importance. 

§184.73   Weighing  of  raw  materials. 
Separate  weight  or  measurement 
rooms,  cubicles,  or  areas  (dependent 
upon  the  quantity  and  sensitivity  of  the 
materials  handled)  shall  be  provided — 
one  for  oxidizers  and  one  for 
combustible  materials  and  metallic 
powders.  It  is  important  that  containers, 
equipment,  hand  tools,  scale  pans,  etc.. 
used  for  weighing  processes  are  not 
mixed  with  those  weighing  or 
measuring  oxidizers  and  fuels, 
particularly  where  distance  rather  than 
physical  barriers  separates  these  areas. 
Positive  measures  shall  be  adopted  to 
ensure  the  complete  separation  of  such 
equipment  and  tools.  Personnel 
weighing  or  handling  exposed  oxidizers 
or  fuels  shall,  at  a  minimum,  wear  flame 
retardant  uniforms,  cotton 
undergarments,  cotton  socks,  and 
conductive  shoes. 

$184.74    Drying  of  materials. 

The  minimum  temperature  necessary 
to  meet  processing  requirements  shall 
be  used  to  dry  components  and 
pyrotechnic  materials.  Drying  rooms  or 
ovens  shall  meet  the  requirements  of 
§184.169. 

$184.75    Mixing  and  blending. 

Mixing  and  blending  of  pyrotechnic 
compositions  commands  attention 
because  most  injury-producing 
accidents  have  occiured  during  the 
mixing,  blending,  or  subsequent 
cleanup  operations.  Because  of  the 
variety  within  and  among  these 
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compositions,  no  sin^e  t3fpe  of  mixer  or 

blender  can  be  the  exclusively  approved 
equipment  for  pyrotedinic  mixing  and 
blmding  operations. 

(a)  Eadi  mixing  device  shall  be 
considerad  a^iuately  with  respect  to 
the  composition  to  be  processed.  When 
a  history  of  safe  opwation  has  not  been 
established,  the  type  of  mixertw  blender 
and  batdi  siae  should  be  evaluated  by 
appropriate  hazard  analysis  or  tests. 
Goierally,  defvioes  that  use  a  tumbling 
action  shall  be  preferred  to  those  using 
rotating  blades,  to  minimize  points 
where  firictional  heat  may  develop  or 
where  accidoitally  introduosd  foreign 
material  can  create  hot  spots  through 
friction  or  crushing  of  composition. 
Mixers  and  blenders  shall  be  equipped 
for  pressxire  relief,  to  preclude  a 
transition  from  burning  to  detonation. 
Personnel  exposures  during  charging 
and  emptying  of  mixers  shall  be 
minimal.  When  the  energetic 
characteristics  and  quantities  of 
composition  involved  so  dictate,  mixers 
and  blenders  shall  be  charged,  operated, 
and  emptied  remotely.  When  hazard 
analjrsis  or  testing  has  shown  this  to  be 
safe,  mixers  or  blenders  may  be  chaiged 
or  emptied  manually.  Appropriate 
interlocks,  clutch  brakes,  and  similar 
devices  shall  be  used  to  pradude 
personnel  e^qxisure  during  mixer  or 
blender  operation,  and  to  preclude  the 
movement  of  mixer  or  blender  parts 
during  periods  when  operators  are 
present. 

(b)  Mixii^  and  blending  operations 
shall  be  conducted  in  buildings  or 
cubicles  designed  for  such  purposes. 
Multiple  mixing  or  blending  operations 
may  be  conducted  in  the  smne  building, 
provided  that  each  blender  or  mixer  is 
located  in  a  serorate  room,  bay,  or  cell, 
and  separated  nom  other  operations  by 
substantial  dividing  walls.  Two  or  more 
mixers  or  Menders  may  be  located  in  the 
same  cubicle,  provided  that  the  hazards 
are  not  increased  by  such  installation. 
Normally,  this  would  require  that  the 
materials  in  process  be  of  significantly 
low  energy  content  or  slow  energy 
release  and  the  mixers  be  charged  and 
emptied  simultaneously.  At  least  one 
wall  or  emiivalent  panel  area  in  each 
bay  shall  be  frangible  so  as  to  provide 
pressure  relief  in  the  event  of  an 
incident.  OH  arrangement  and  pressure 
relief  areas«hall  be  located  so  that 
personnel  cannot  pass  in  front  of  these 
areas  while  mixei*  or  blenders  are 
operating. 

(c)  Exhaust  ventilation  equipment 

.  shall  be  instiled  on  mixers  or  in  bays . 
where  flammdile  solvents  are  used  and 
interlocked  with  the  mixers.  The 
interlock  shall  be  designed  to  preclude 
mixer  operation  without  ventilation 


flammable  va 
that  of  the  lo 
sensors  sho 
personnel  a 
Ventilation 
permit  propa; 
bay  to  others 
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althou^  opei  ition  of  the  veittilatkn 
system  witlioi  tt  the  mixer  is  permitted. 
Vapor  sensors  should  be  used  to  give 
automatic  wai  ning  of  a  build-up  of 

8  to  a  level  approaching 
explosive  limit.  Such 
be  inleriodced  to 
control  devices. 
Item  designs  shall  not 
ition  of  an  incident  in  one 
jrved  by  the  same  system. 

(d)  The  opeiation  of  mixers  or 
blenders  may  be  observed  by  remote 
means  such  ai  closed-circuit  television, 
mirrors,  or  tra  isparent  shield  providing 
operator  protection.  Direct  viewing  of 
blender  or  mijter  operation  without 
intervening  b^ers  is  prohibited. 

(e)  Manual  i  craping  ouring  the  mixing 
or  blending  pi  scess  is  prohibited. 
Manual  mixio  ;  or  blending  of  fuels  and 
oxidirers  is  m  jhibited. 

(f)  The  folio  wing  are  the  minimum 
criteria  for  rot  iting  blade  mixing 
operations: 

(1)  The  mix  iaquipment  shall  be 
rigidly  fixed  a|id  stable  during  mixing  to 
preclude  contict  between  the  bowl  and 
the  mix  bladei 

(2)  Positive  controls  are  provided  to 
physically  blotk  or  st<^  bowl  or  blender 
head  movement  in  case  of  hydraulic 
malfunction  td  assure  clearance  at  all 
times  betweai|raix  bowl  and  blades. 

(3)  Mix  blades  and  shaft  shall  be  rigid 
and  structurally  strong  to  ensure 
minimum  flexifrom  weight  of  the  mix 
and  speed  of  the  shaft. 

(4)  Any  mixer  electrical  fixtures  shall 
be  explosion-proof  rated,  remotely 
located,  or  shrouded  and  pressurized 
with  inert  gas.  Purged  syst^ns 
automatically  cut  off  if  pressure  is  lost 

(5)  Mix  blad^  shaft  should  include 
adequate  and  compatible  seals  or 
packing  glandt  to  prevent  migration  of 
mix  or  solvent;  vapor  into  bearings. 
Submerged  bei  uings  and  packing  glands 
should  be  avoj  ded.  If  used,  they  shall  be 
periodically  te  ited  for  contamination 
and  cleaned. 

(6)  A  prograj  n  shall  be  established 
whereby  mixl:  lade  shaft  and  bearings 
are  monitored  md  changed  before 
becoming  wor$  and  allowing  loose  play 
in  the  blade  sh^ft.  Maintain  a  record  of 
such  checks,  mixer  blade  adjustments, 
and  any  damafe  to  die  mixer  blades  and 
bowls.  1 

(7)  Wet  mixi|ig  shall  not  be  started 
until  adequate  {solvent  is  added  to 
preclude  dry  rttixing. 

(8)  The  operating  procedures  shall 
to  verify  acceptable 
ice,  bowl  and  shaft 

ing  wear  prior  to 
materials, 
service  to  propellant 


protection  system  controls  so  that  the 
mixer  cannot  start  when  the  fire 
protection  system  is  inoperative. 

f  184.76    PfMsing,  extruding,  and 
pelleting. 

(a)  Pressing  operations  shall  be 
conducted  with  personnel  protected  by 
substantial  divichng  walls,  barricades,  or 
operational  shields;  or  shall  take  place 
at  intraline  distance  from  the  operator 
and  other  operations.  When  it  is 
necessary  to  repair,  adjust,  or  otherwise 
clear  a  jam  on  a  press  or  extruder,  the 
pyrotedmic  material  shall  be  removed 
from  the  hopper  and  the  bay  or  press 
room  before  such  repairs  or  adjustments 
are  made.  Only  those  adjustments  of 
ram  speed  or  conveyor  speed  routinely 
controlled  by  the  operator  may  proceed 
with  material  in  the  bay.  Under  no 
circumstances  shall  ref>air  or  adjustment 
requiring  the  use  of  tools  be  permitted 
with  pyrotechnic  material  in  the  bay. 

(b)  Tlie  quantity  of  composition  at  the 
pressing  location  (behind  the  barricade) 
shall  not  exceed  that  required  for  the 
components  undergoing  the  pressing 
operation.  The  quantity  of  composition 
in  the  remainder  of  the  building  at  any 
one  time  riiall  not  exceed  the  minimum 
required  for  a  safe,  effrdent  operation. 

(c)  Each  individual  press,  extruder,  or 
loading  device  shall  be  located  in  a 
separate  building,  rocm.  or  cubicle,  and 
be  designed  to  Umit  an  incident  to  that 
area  and  protect  operators.  Multiple 
installations  may  bo  permitted  within  a 
bay  or  cubicle,  provided  that  tests  or 
hazard  analysis  demonstrate  that  facility 
and  persmmel  hazards  are  ztcH 
increased.  Adequate  means  of  pressure 
relief  shall  be  built  into  each  bay  or 
cubicle. 
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f  184.77    Assembly  operations. 

Individual  assembly  operations  shall 
be  adequately  separated  from  each 
other,  and  shall  be  located  in  a  separate 
cubicle  or  building  from  mixing, 
blending,  and  consolidation  operations. 
Pyrotechnic  composition  shall  be  kept 
in  closed  or  covoed  containera  at  all 
times  except  during  processing.  Surge, 
storage,  and  in-process  transit  between 
operations  shall  also  be  accomplished 
«vith  closed  containers  whenever  not 
disolutely  prohibited  by  tfie  operational 
configuration.  Components  in  any 
assembly  room,  bay,  or  building,  shall 
be  limited  to  the  smallest  quantity 
necessary  for  safe  and  efibaent 
operations. 

$184.78    Granulatien.grin«ng,afKl       * 
screening. 

(a)  Material  to  be  reduced  in  paitide 
size  shall  be  processed  over  a 
mechanical  or  magnetic  separator  lo 


remove  foreign  materials  before 
grinding.  Following  grinding,  the 
material  should  be  re-screened  or 
passed  over  a  magnetic  separator. 

(b)  In  the  operation  of  ball  mills, 
hammer  mills,  granulators,  or  screenera. 
the  operator  shall  be  protected  from  the 
effects  of  a  potential  incident  by 
substantial  dividing  walls  or  operational 
shields.  Every  effort  shall  be  made  to  fill 
and  discharge  grinding,  granulating,  and 
screening  equipment  jemotely.  Cleuiing 
of  such  devices  shall  also  afford 
maximal  operator  protection. 

(c)  Working  surfeces,  containera,  and 
hand  tools  shall  be  appropriately 
bonded  and  grounded. 

f  184.79   Transportation. 

Pyrotechnic  compositions  shall  be 
moved  in  closed  containers  only. 
Individual  containera  and  the  transport 
vehicle  (hand  cart,  hand  truck,  etc) 
should  be  fabricated  of  the  lightest 
materials  compatible  with  the 
composition  and  having  the  requisite 
strength.  This  shall  minimize  fragment 
generation  if  an  incident  should  occur. 
Transp<»t  vehicles  should  be  equipped 
with  "dead  man"  brakes.  On-  and  off- 
loading of  transport  vehicles  should  be 
conducted  only  in  weathei^protected 
areas  design^ed  for  this  purpose.  Racks 
or  other  supj^brt.  suited  to  the  size  and 
shape  of  composition  containera.  should 
be  provided  to  prevent  them  from 
falling. 

$184.80    Rabowling. 

Rebowling  operations  transfer 
materials,  typically  sensitive  and  in 
small  quantities,  from  one  container  to 
another.  They  may  be  done  to  recover 
remains  of  small  quantities  of  materials, 
or  to  subdivide  laige  masses  for 
processing.  Opraational  shields  ^lall  be 
provided  to  protect  operatore. 

$18441    Machining^  pyrolsiAnie 
material. 

(a)  Machining  of  p)rrotechnic 
materials  shall  be  accomplished 
remotely. 

(b)  General  requinments.  (1)  When 
required,  coolant  ^lall  be  compatible 
with  the  pyrotechnic  composition. 
Positive  automatic  interlocking  devices 
shall  ensure  that  the  madiine  cannot  be 
started  until  the  coolant  is  flowing. 
These  controls  shall  also  be  capable  of 
stopping  the  machine  should  the  flow  of 
coolant  be  interrupted.  When  it  is 
essenUal  to  cut  off  the  coolant  to  adjust 
machine  tools,  it  shall  be  restored,  and 
all  automatic  controls  operating,  before 
machining  resiunes.  If  a  cutting  edge 
overheats  during  machining,  it  is  most 
dangerous  when  continuous  contact 
with  the  pyrotechnic  material  is 


maintained  after  the  machine  has 
stopped.  It  is,  therefore,  essential  that 
coolant  continue  flowing  imtil  the  cutter 
is  removed  from  contact  with  the 
pyrotechnic  material. 

(2)  Sanson  are  recommended  to 
detect  tooling  malfunctions  or  other 
potentially  hazardous  conditions. 
Machine  tool  power-consumption 
moniton.  tool  force  gages,  sound  or 
noise  detecton,  temperature-indicatiBg 
devices,  or  IR  detectora  can  be  used  in 
thismard. 

(3)  Cutting  tools  shall  be  diemicaily 
compatible  %vith  the  pyrotechnic 
material  to  be  machined,  capable  of 
maintaining  a  sharp  cutting  edge 
throudiout  the  machine  cycle. 

(4>  Control  measures  such  as  guides, 
bushings,  and  stops  shall  limit  depth, 
diameter,  and  contour  of  the  cut  The 
lineal  and  rotational  q>eed  of  tools  for 
the  machining  of  pyrotechnic  material 
shall  be  the  minjTmjm  necessary  for  safe 
and  effrdent  operation.  Controls  should 
be  designed  to  prevent  unintended 
operator  adjustment. 

(5)  Drilling  operations  shall  not 
impede  the  flow  of  chips  and  coolant  in 
the  bore.  The  drilling  of  small  holes 
(one-auarter  inch  or  less)  and  any  size 
of  multiple  drilling  operation  shall  be 
performed  by  remote  control,  with 
operator  protection,  unless  documented 
hazard  analysis  or  tests  prove  this 
unnecessary. 

(6)  Contoured  cutting  tools  shall  be 
removed  from  contact  with  the 
pyrotechnic  material  being  machined 
before  personnel  are  permitted  to  enter 
the  machining  area.  Frequently  deaning 
machine  tools  during  operating  houn 
shall  prevent  residues  from 
accumulating:  a  thorough  cleaning  shall 
conclude  each  work  shift.  Vacuum 
acciunulator  systems,  immersion  in 
liquid  coolant  streams,  or  similar 
automatic  means  shall  remove  the 
pyrotechnic  waste  producte.  Only  low 
pressure  (10  PSIG)  compressed  air  may 
be  used  as  a  coolant  and  only  when  the 
scattering  of  pyrotedmic  particles  is 
contained  by  a  vacuum  collection 
system.  The  coolant  delivery  tube  shall 
have  a  metalUc  tip  or  nozzle  grounded 
to  the  machine  to  reduce  static  charges. 

(c)  Specific  guidance  for  machining. 
(1)  Drilling  and  fedng  operations  fbr 
colored  smoke  compositions  containing 
organic  dyes^  potassiimi  chlorates,  and 
sugars  should  be  conducted  at  not  more 
than  2475  lineal  inches  per  minute, 
with  the  feed  rate  adjusted  to  enhance 
the  machinability  of  the  composition. 
For  red  phosphorous  compositions, 
drilling  and  facing  operations  should  be 
conducted  at  not  more  than  1100  lineal 
inches  per  minute  with  the  feed 
adjusted  to  minimize  friction  and  heat 


buildup.  For  extruded  candles 
competed  of  magnesium, 
tetrafluoroethylene  polymera.  and 
fluoroelastomer  bindera,  drilling  and 
machining  operations  shall  be 
conducted  at  not  more  than  530  lineal 
inches  per  minute. 

(2)  Hand  trimming  and  cutting  of 
pyrotechnic  candles  may  be  permitted 
when  supported  by  results  of  a  hazard 
analysis  spedfic  to  that  composiUon 
and  candle  configuration. 

(3)  Sawing  operations  require 
particular  care,  to  prevent  wotk  from 

plunging  into  the  saw  blade  and  to 
ensure  that  chips  are  removed  from 
sawteeth  before  their  next  cutting  pass. 
Plunging  can  occur  when  thin  sections 
are  force-fed  into  coarse-pitch  saw 
blades.  To  prevent  this,  a  minimnni  of 
two  saw  teedi  shall  remain  in  contad 
with  the  woric  during  sawing,  or  the 
work  feed  shall  be  controlled.  Chip 
accumulation  in  the  saw  teeth  is  a 
function  of  the  material  being  sawed, 
rate  of  feed,  blade  speed,  tooth  design, 
and  flushing  arrangement.  Additional 
chip  removal  equipment  such  as  blade- 
wiping  Imishes  may  be  required. 

1184.82   8pHI  control 

Spills  of  pyrotechnic  composition  and 
energetic  ingredients  pose  potential 
hazards.  In  case  of  accident,  the 
responsible  supervisor  should  be 
notified  before  any  action  to  clean  or 
contain  the  spill.  Standard  operating 
procedures  (SOPs)  for  pyrotechnic 
operations  shall  cover  spill  deanup. 
either  as  part  of  the  various  operations 
detailed  or  as  a  separate  procedure.  The 
procedures  shall  spedfy  which  actions 
are  to  be  taken  by  whom  and  in  what 
order.  The  recovery  of  die  spilled 

material  and  decontamination  of  the 
area  shall  also  be  addressed. 

$18443   Coileetion  of  pyrotectmie  wastes. 

(a)  Waste  material  and  scraps  shall  be 
removed  at  regular  intervals  from  all 
operating  areas.  All  waste  material  shall 
be  segregated  l^  type  and  compatibility, 
and  kept  separate  from  common  wastes. 
Containers  for  these  mat^als  shall  be 
distinguished  by  color  and  labeled. 
Filled  containera  shall  be  placed  at 
designated  collection  points. 

(b)  Special  care  shall  preclude  the 
mixing  of  small  quantities  of  water  with 
powdered  or  finely  granulated  metals. 
Pyrotechnic  waste  may  be  maintained 
dry  or  submerged  in  water  or  oil, 
whichever  is  appropriate  for  disposal. 
Plastic  linen  for  waste  containera 
hcilitate  cleaning.  Liners  should  be 
conductive  when  contents  are  subjed  to 
initiation  by  static  electrical  dischaige. 
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(a)  As  pyntadmic  maleriak  are 
sensitive  to  ftktion,  impact,  or  static 
discharge,  dma^ag  tUs  equipment 
poses  haards.  Because  persranel  shall 
be  near  the  equipment  being  cleaned, 
risks  may  exooad  those  of  processing. 
Therefore,  cleaning  shall  receive  the 
same  planning  and  SOP  coverage  as 
production. 

(b)  Solvent  solution  flushing  and 
cleaning  by  remote  control  is  required 
for  slurry-t3rpe  mixiug  operations.  For 
other  applications,  the  process 
equipment  shaD  be  flurited  with  a 
compatible  solvent  and  drained,  with 
the  process  repeated  as  often  as 
necessary  to  remove  the  pyrotedmk: 
composition.  High-pressure  water  wash 
may  be  used  when  compatible  with  the 
pyrotedmic  composition.  Precautionary 
measures  shall  be  taken  when  a  solvent 
represents  a  fire  or  toxicological  threat. 
Runoff  from  deaning  operatiran  shall  be 
controlled  to  preclude  the  creation  of  a 
secondary  hazard  from  the  spread  of 
contamination. 

(c)  When  remote  cleaning  cannot  be 
used,  personal  protective  equipment 
shall  be  designed  and  proven  by  test  to 
afford  operator  protection  bom  the 
maximum  quantity  of  material  that 
could  be  present,  and  its  use  shall  be 
required. 

f  184.85    Personal  protective  equipmant 

(a)  Personal  protective  equipment 
shall  not  be  relied  upon  as  the  primary 
means  of  operate  protection.  The 
primary  means  should  be  by  reducing 
the  quantities  being  handled  to  the 
minimum  necessary  or  by  using 
operational  shields.  Supplemental 
operator  protection  should  be  afforded 
by  high-speed  deluge  systems  designed 
and  installed  for  such  purposes.  The 
personal  protective  apparel  prescribed 
in  an  SOP  shall  be  based  upon  the 
hazards  associated  with  the  operation. 

(b)  The  minimum  protective  apparel 
for  personnel  exposed  to  open 
containers  of  pyrotechnic  or  energetic 
raw  materials  shall  consist  of  the 
following: 

(1)  Cotton  undergarments  and  socks. 

(2)  Conductive-soled  safety  shoes. 

(3)  Flame  retardant  coveralls. 

(4)  Hair  coverings. 

(c)  All  employees  exposed  to 
hazardous  quantities  of  pyrotechnic 
compositions  shall  wear  the  additional 
items  described  in  §  184.85  (c)(1) 
through  (c)(3).  or  their  equivalent  The 
definition  of  hazardous  quantities  will 
depend  on  the  composition's  energy 
output  and  sensitivity  (as  determined  by 
hazard  anal3rsis  or  tests)  and  the  nature 
of  the  operation.  Required  levels  of 


protective  appeal  shall  be  specified  in 
appropriate  SO '  steps. 

(1)  Aluminizi  d.  thermally  protective 
suit  with  hood  i  ind  hce  plate. 

(2)  Aluminiz«  d,  thermally  protective 
trousers. 

(3)  Aluminizi  d.  thermally  protective 
gloves  or  eqiiivi  ilent. 

(d)  When  theitems  described  above 
are  required,  the  design  and  wearing 
shall  ensure  thai  no  areas  of  the  body 
are  exposed.  A|  propriate  seals  or  joints 
shall  be  used  ta  preclude  flame 
intrusion  when  apparel  items  overlap 
or  are  joined.  P  iticular  attention  shall 
be  given  to  pos<  ible  gaps  in  coverage 
provided  by  th<  hood  in  order  to 
prevent  flame  c  r  hot  gas  impingement 
on  the  Csce,  hea  1.  or  neck. 
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f184J6 

(a)  Many  materials  used  to  produce 

Eyrotechnics  are  toxic,  represent  fire 
azards,  or  both-  Operations  shall 
provide  protection  from  these  threats. 
Vapor-and  dustiremoval  and  collection 
systems  shall  b  i  provided  where  toxic 
or  flammable  di  ists  or  gases  are 
generated.  Design  and  installation  of 
such  equipment  shall  meet  safety 
requirements,   l 

(b)  Blankets  4iould  be  provided  in 
easily  opened  containers  within  25  feet 

[   of  operations  w^ere  they  could  be 
ipping  burned 
ate  means  of 
e  effect  should  be 
lankets  are  not. 

,  conductive  shoes 
shaU  be  checked  for  conductivity  daily 
before  the  begidning  of  work,  and 
retested  upon  r  entry  into  the  building 
if  the  employee  has  walked  over 
surfaces  (grass,  inud.  oil.  paint,  etc) 
which  could  reader  the  shoes 
ineffective.  A  lijg  of  the  testing  shall  be 
maintained.      | 

S  184.87    newoiming  pyrolachnic 
components,      i 

(a)  All  repair  .'reassembly,  or  similar 
operations  on  loaded  pyrotechnic 
compositions  sl^all  take  place  in  a 

"I  only  for  that  purpose, 
led  or  extruded 
ipositions  shall 
jyed,  not  pulverized 
for  reblending.  WhileHC  smoke  and 
such  compositi()ns  are  reusable,  more 
sensitive  materials,  such  as  IR  flare 
compositions,  a  re  not 

S  184.88    FirepettoctiOfl. 

When  compatible  with  process 
materials,  deluge  syst«ns  may  be  used 
for  the  protection  of  mixing  and 
blending  operations,  screening, 
granulation,  dr]|ing,  and  pressing  or 
e}(trusion  opera  ions.  The  response  time 


separate  bey  us 
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of  the  deluge  system  riiouM  be  selected 
to  minimize  the  damage  to  process 
equipment  and  facilities.  Hazard 
analysis  of  the  operation  may  dictate 
other  applications. 

Subpart  I— Storage  Of  ExploahrM  and 
AmmunWofi 


f184J0 

A  properiy  sited  segregated  md 
separate  storage  area  is  pr^erred  for 
explosives  storage.  Earth-covered 
magazines  (igloo  or  other  subsurfne) 
o^Bt  the  greatest  proloction  to 
explosives.  Such  magazines  an 
preferred  for  the  storage  of  all 
explosives.  Earth-covered  magazines 
provide  protection  from  weather  and 
fire,  and  relatively  constant  temperature 
control. 

§184.91    Storage  oonaitfaiaiona. 

Factors  to  consider  when  designating 
a  structure  for  explastve  storage  are: 

(a)  Magazine  construction  and 
location. 

(b)  Quantity  and  characteristics  of 
explosives  to  be  stored. 

§184.92    kdagazine  operational  regutetiofw. 

(a)  No  loose  aouaunition  components. 
packing  materials,  conveyors,  skids, 
dunnage,  empty  boxes,  or  dthor  sudi 
items  shall  be  stored  in  magazines 
containing  anununition  or  explosives. 

(b)  No  crew  shall  work  in  a  spot  that 
requires  passing  a  second  crew's  work 
aisle  or  position  to  reach  an  exit  in  a 
magazine.  The  number  of  crews  should 
not  exceed  the  number  of  exits.  Doors 
shall  remain  unlocked  and  permit  rapid 
egress. 

(c)  Flammable  liquids,  except  when 
used  as  the  chemical  filler  of 
ammunition,  or  as  a  prepackaged 
storable  liquid  propellent,  shall  not  be 
stored  in  magazines  containing 
explosives. 

§184.93    Stacking. 

(a)  Ammunition  and  explosives 
should  be  stored  in  original  shipping 
containers  or  equivalent.  Explosives  m" 
ammunition  in  stad»  should  be 
grouped  and  identified  according  to 
lots.  General  rules  set  fordi  in  §  184.93 
(b)  and  (c),  shall  be  followed  in  the 
absence  of  applicable  storage  drawings. 

(b)  Methods  used  for  staddng  shall 
provide  for  good  ventilation  to  all  parts 
of  the  stack.  Adequate  dunnage  shall  be 
used  for  this  purpose. 

(c)  Aisles  shall  be  maintained  so  that 
units  in  each  stack  may  be  inspected, 
inventoried,  and  removed  for  shipment 
or  surveillance  tests  Block  storage  is 
permitted,  provided  adequate 
ventilation  of  stadcs  exists. 


Unobstructed  aisles  shall  be  maintained 
to  permit  rapid  egress. 

fd)  Only  one  light  box.  pallet,  or  unit 
should  be  allowed  per  lot  in  storage. 
Stacked  light  units  should  be  readily 
visible  and  immediately  accessible. 

§184.94    Loose  rounds,  damaged 
containers. 

Loose  roimds  of  ammimition,  or 
single  fiber  containers  with  roimds 
therein,  shall  not  be  stored  in  magazines 
containing  ammunition  items  packed  in 
original  shipping  containers;  however, 
they  may  be  stored  in  magazines  set 
aside  for  their  exclusive  storage. 
Incomplete  boxes  of  ammunition  and 
explosives  may  be  stared  in  magazines 
coiUaining  complete  boxes  packed  in 
original  shipping  containers. 
Conspicuously  marked  to  identify 
contents  and  quantities,  the  incomplete 
boxes  shall  be  placed  in  designated 
locations.  Eiqilosives  and  ammunition 
in  damaged  containers  should  not  be 
stored  in  a  magazine  with  ammunition 
in  serviceable  containers.  Such 
containers  should  be  repaired  or  the 
contents  transferred  to  new  or 
serviceable  containers.  Open  containers 
and  containers  with  covers  not  securely 
fastened  shall  not  be  allowed  in 
magazines.  Containers  that  have  been 
opened  shall  be  properly  closed  before 
being  restored.  Stored  containers  should 
be  free  from  loose  dust  and  grit. 

§184.95    Repairs  to  magazines. 

(a)  Repairs  should  not  be  made  to  the 
interiors  of  magazines  containing  bulk 
explosives.  Repairs  to  roofs,  ventilators, 
lij^tning  rods,  doors  and  other  parts  of, 
or  appendages  to,  the  exteriors  of 
magazines  containing  bulk  explosives 
shall  not  normally  require  removing  the 
explosives.  Minor  repairs  may  be  made 
to  the  interiors  of  magazines  containing 
finished  ammunition  or  ammunition 
components. 

(bj  The  general  safety  requirements 
set  forth  in  this  part,  particularly  the 
elimination  of  fire  hazards,  shall  be 
followed  when  magazines  are  repaired. 
When  necessary,  baffles  and  screens 
should  be  used  to  confine  sparks  and 
flames  to  heating  apparatus. 

§184.96    Open  storage  (outdoors). 
Open  storage  of  A&E  is  prohibited. 

§184.97    Storage  of  bulk  InWating 
explosives. 

Bulk  initiating  ejqilosives  shall  not  be 
stored  dry  nor  exposed  to  the  direct  rays 
of  the  stm.  Containers  of  ample  size  to 
hold  the  double  bag  of  explosives  are 
used  for  normal  storage.  Covers 
designed  and  constrocted  to  prevent 
fiiction  and  pinch  points  should  be 
used.  Covers  of  shipping  containers 


used  for  long-term  storage  shall  be 
equipped  with  a  port  for  observing  the 
level  of  the  hquid  contents.  The  viewing 
port  shall  have  a  transparent  plastic 
cover  proven  compatible  with  the 
initiating  explosives  being  stored.  Bulk 
initiating  explosives  may,  for 
expediency,  be  stored  in  shipping 
containers  without  viewing  ports, 
provided  they  are  stored  in  magazines 
that  will  prevent  freezing:  with 
containers  on  end,  only  one  tier  high; 
writh  passageways  for  inspection  and 
handling.  Bags  of  initiating  explosives 
in  storage  containers  shall  be  under 
distilled  water.  Alcohol  may  be  added 
to  the  distilled  water  to  prevent 
freezing. 

§  184.98    Rockets  and  rocket  motors. 

(a)  In  aboveground  magazines,  rockets 
and  rocket  motor  items  (in  a  propulsive 
state)  should  be  pointed  in  the  direction 
least  exposing  personnel  and  property 
in  case  of  fire  or  explosion. 

(b)  Rockets  should  be  stored  in  dry, 
cool  magazines,  out  of  the  direct  rays  of 
the  sun.  Prolonged  exposure  of  rtxJcet 
ammunition  to  either  high  or  low 
temperatures  may  increase  the  normal 
rate  of  deterioration  or  render  the 
motors  more  susceptible  to  ignition  if 
handled  improperly  later. 

Subpart  J— Fire  Protection 


§184.100    General. 

This  subpart  provides  general 
requirements  for  personnel  developing 
and  effecting  fire  protection  and 
prevention  programs  in  A&E 
environments. 

§  184.101    Fire  plan. 

A  written  fire  plan  shall  be  prepared. 
Although  details  may  vary,  plans  for  all 
establishments  shall  itemize  the 
emergency  functions  of  each  department 
or  outside  agency,  indicating 
responsible  individuals  and  alternates. 

§184.102    Firefigttting  agreements. 

Voluntary  and  mutual  agreements 
with  nearby  municipalities  or  industrial 
centers  should  include  firefighting 
procedures  as  established  by  the  plant 
officials.  Plant  officials  are  respmisible 
for  informing  the  assisting  firefightera  of 
particular  procedures  to  be  followed. 
Outside  firefighters  should  not  assist  in 
fires  involving  A&E.  If  the  practical 
need  for  their  doing  so  can  be 
anticipated,  they  shall  receive  advance 
instruction  in  A&E  firefighting 
procedures.  Outside  firefighters  shall 
never  attack  fires  involving  Hazard 
Divisions  1  1  and  1  2. 


§184.103    SmoMng. 

Smoking  may  take  place  only  in  safe, 
specifically  designated  and  posted 
"smoking  locations." 

(a)  Cigarettes,  tobacco,  and  matches 
shall  be  discarded  in  ash  receptacles 
only.  They  shall  not  be  dropped  into 
trash  cans. 

(b)  Electric  lighters  with  automatic 
pressure  cutoffs  shall  be  fixed,  ensuring 
against  removal. 

(c)  At  least  one  fire  extinguisher  shall 
be  provided  at  smoking  locations. 

(d)  Persons  wearing  clothing 
contaminated  with  explosives  or  other 
dangerous  material  should  not  be 
permitted  in  smoking  areas. 

§184.104    Hot  work  pemiils. 

A  written  permit  shall  be  required  for 
the  temporary  use  of  heat-producing 
equipment  or  devices  when  explosives 
or  highly  flammable  materials  are 
involved. 

§  1 84. 1 05    Portable  nre  extinguishers. 

Hand  extinguishers  within  buildings 
can  squelch  incipient  fires  before  major 
damage  is  done.  Portable  equipment 
may  provide  similarly  valuable  outside 
aboveground  magazines  and  other 
buildings  with  explosives. 

§184.106    Hazards  in  fighting  fires 
involving  ammunitton  and  explosives. 

A  fire  hazard  identification  system 
shall  be  adopted.  This  shall  assess 
relative  dangers,  up  to  the  most 
hazardous  material  stored. 

(a)  The  following  fire  symbol  system 
is  provided  as  a  guide> 

(1)  Fire  divisions,  numbered  "1" 
through  "4,"  shall  correspond  to  Hazard 
Divisions  1.1  through  1.4. 

(2)  The  lower  the  number,  the  greater 
the  hazard: 


Fire  divi- 
sion 


Hazard  involved 


Mass  detonation. 

Exptoston  witti  tragment  hazard. 

Mass  fire. 

Moderate  (ire. 


(3)  Distinctively  shaped  placards, 
instantly  recognizable  from  a  distance, 
signify  the  different  divisions  Each 
placard,  or  symbol,  shows  the  fire 
division  number- 


Shape 


Octagon    .. 

Cross  

Inverted  tnangie 
Diamond    ... 


Fire 
dMsion 


1 
2 
3 


(4)  Black  numbers  appear  on  orange 
backgrounds  as  used  by  NATO  UNO, 
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TtAO,  and  DOT.  Relectorized  or 
luminous  symbols  are  preferred.  . 

Cb)  Firefighting  procedures.  (1) 
General 

(i)  Fires  should  be  immediately 
reported  and  may  be  fought  without 
specific  authorization.  However, 
personnel  should  evacuate  and  seek 
safety  if  fires  involve  explosive 
materials  or  cannot  be  controlled  by 
equipment  at  hand.  Training  of 
operational  personnel  shall  cover  the 
characteristics  of  explosive  materials, 
including  their  reactions  to  heat  and 
fire,  as  well  as  what  to  do  in  ease  of  fire. 

(ii)  Firefighters  should  be  thoroughly 
informed  of  the  specific  reactions  of 
A&E  exposed  to  heat  or  fire. 

(ill)  Firefighters  should  be  briefed  on 
conditions  at  the  scene  before 
proceeding. 

(Iv)  Ammunition  contained  both 
explosives  and  chemicals  require 
special  precautionary  measures.  See 
Subpart  K  of  this  part. 

(2)  Specific,  (i)  Personnel  shall  not 
attempt  to  fight  fires  involving  A&E  in 
Hazard  Divisions  1.1  and  1.2.  Because 
this  material  detonates  with  a 
fragmentation  hazard,  personnel  shall 
evacuate  immediately,  using  protective 
cover  and  activating  deluge  systems  and 
fire  alarms  while  escaping.  Individuals 
remain  in  danger  until  they  reach 
shelters,  although  reaching  inhabited 
building  distances  in  the  open  affords 
some  safety  During  exit  drills, 
employees  shall  be  advised  of  the  safest 
escape  routes. 

(ii)  If  the  fire  in  a  Hazard  Division  1.1 
or  1  2  buildings  involves  nonexplosive 
material  and  is  small  or  in  a  segregated 
container,  an  attempt  may  be  made  to 
extinguish  the  fire.  After  summoning 
firefighters,  responsible  parties  should 
attempt  to  meet  them  as  they  approach 
to  brief  them  When  1.1  or  1.2  materials 
are  directly  involved,  firefighting  forces 
should  maintain  inhabited  building 
distance  bom  the  fire.  The  safety  of 
.  personnel  fighting  a  1.1  or  1.2  fire 
depends  on  the  accuracy  of  the 
information  made  available  to  all 
firefighting  forces.  No  person  shall 
reenter  a  burning  building  containing 

1  or  1.2  materials. 

(iii)  Personnel  in  the  immediate 
vicinity  of  Hazard  Division  1.3 
explosives  should  activate  deluge 
systems  and  alarms.  Unless  the  fire  is 
minor,  involves  no  explosive,  and 
appears  controllable,  the  firefighting 
organization  shall  confine  its  efforts  to 
preventing  it  from  spreading  to  other 
buildings.  Fire  in  Hazard  Division  1.3 
materials  creates  a  wide  area  of  intense 
radiant  heat,  dangerous  to  personnel 
and  equipment.  The  firefighting 


orgamzation 
caution. 

(iv)  Hazard  Division 
a  moderate  fire 
them  shall  be 
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she  iUd  exercise  extreme 


1.4  A&E  present 
^azard.  Fires  involving 
until  extinguished. 


foi  Lght  1 

1184.107    Automitlc  sprinkler  systems. 

Properly  installed  and  maintained 
automatic  sprinklers  reduce  fire  losses. 
They  are  particiaarly  useful  for  load 
lines:  e?qplosivej  manufacturing; 
receiving,  shipp:  ng,  inspection,  and 
ammunition  woi  kshops;  and 
demilitarization 

§  184.108   Ciearalice  under  sprinklers. 

At  least  18  incmes  shall  separate 
sprinkler  deflect  ars  from  store  materials 
piled  15  feet  big  i  or  less;  in  all  other 
cases,  the  cleara  ice  shall  be  at  least  36 
inches.  A  minin  um  clearance  of  36 
inches  shall  be  i  laintained  between 
sprinklers  and  extremely  hazardous 
materials,  and  between  sprinklers  and 
baled  storage,  re  >ardless  of  height. 

§  1 84.1 09    Delugi  I  systems. 

(a)  Deluge  sys  ems  should  supplement 
sprinklers  when  the  hazards  are  high,  as 
in  powder  hopp  its  and  cutters.  Rate  of 
rise,  light-actual  ing,  ultraviolet,  or  other 
quick-action  de^  ices  for  automatic 
control  of  delug ;  systems  are 
recommended.  I  Juick-acting  manual 
controls  should  serve  as  backup. 

(b)  To  ensure  Immediate  drenching  of 
all  parts  of  the  machine,  the  distribution 
outlets  (nozzlesl  sprays,  heads,  etc.) 
should  be  as  nelr  the  explosive's 
exposed  surface  as  permitted  by  the 
outlet  discharga  pattern.  When 
explosives  are  under  tight  hoods  or 
covers  inside  machines,  distributing 
outlets  belong  ijpside  the  enclosed 
space 

(c)  Nonmetal 
held  caps  shou 
exposed  to  exp^ 
dust.  Upon  exe: 
the  outlet,  the 


c,  internally  spring- 
protect  outlets 
sive  vapors,  gases,  or 
ion  of  pressure  within 
p  shall  pop 
immediately.  CAps  should  be  attached  to 
outlets  to  prevent  thefr  dropping  into 
equipment  durmg  a  deluge. 

(d)  Required  water  flow  and  pressure 
should  be  deterinined  for  the  hazard. 

(e)  Periodic  iespections  of  deluge 
systems  shall  ei  tsure  that  they  are  in 
proper  operatin ;  condition. 

(0  The  delug(  valve  should  allow  for 
automatic  and  i  nanual  activation. 
Manual  activat  on  devices  shall  be 
placed  at  exits  n  explosives-operating 
buildings.  The]  may  also  be  located  at 
the  operator  sts  tions  when  hazard 
analysis  deternjines  the  risk  to 
personnel  accejdable. 


(g)  National  Fire  Protection 
Association  Standards  No.  13,^ 
Installation  of  Sprinkler  Systems,  and 
No.  15,"  Water  Spray  Fixed  Systems, 
contain  basic  installation  rules. 

1184.110   Hazanls  in  fighting  fires 
involving  Nquld  propellsnts. 

For  safety's  sake,  firefighters  shall 
know  the  burning  characteristics  and 
specific  hazards  of  liquid  propellants. 
Burning  Uquid  propellants  fumes  are 
generally  toxic,  so  firefighters  should 
remain  on  the  upwind  side.  Protective 
clothing  should  include  an  approved, 
self-contained  breathing  apparatus. 

$184,111    Firsbreaks. 
'-    The  primary  purpose  of  vegetation 
control  is  to  limit  the  probability  of  fires 
causing  a  hazard  to  ammunition  and 
explosives  areas.  Therefore,  a  firebreak, 
at  least  50  feet  wide  in  all  directions, 
shall  be  maintained  around  magazine 
areas,  aboveground  magazines  and 
explosives  operating  buildings/ 
locations.  Firebreaks  need  not  be  devoid 
of  vegetation  but  the  growth  shall  be 
controlled  to  prevent  rapid  transmission 
of  fire.  Maintenance  of  firebreaks 
around  earth-covered  magazines  is  not 
required.  However,  combustible 
material  and*  large  trees  shall  be 
removed.  Vegetation  around  ventilators 
on  earth-covered  magazines  shall  be 
controlled  to  prevent  transmission  of 
fire  into  the  magazine. 

Subpart  K — Specific  Chemicals 

§184.113    General. 

This  section  covers  specific  chemicals 
used  during  explosives  manufacturing 
processing  and  provides  basic  guidance 
for  the  estabUshment  of  local  safety 
requirements.  Publications  listed  beh  vv 
are  acceptable  as  guides  in  the 
formulation  of  safety  requirements 
except  where  they  conflict  with  the 
requirements  of  this  part: 

(a)  Chemical  Data  Sheets.  National 
Safety  Council.^ 

(b)  Uquid  Pmpellant  Handling, 
Storage  and  Transportation.  CPIA 
publication  No.  194,"'  dated  1970. 

•  (c)  Patty's  Industrial  Hygiene  and 
Toxicology.'^ '^ 


UMI 


'Copies  may  be  obtained  from  tho  National  Fire 
Protection  Association,  Batterymarch  Park,  Attn: 
National  Fire  Codes  Subscription — Service 
Department.  Quincy.  MA  02269 

■See  footnote  6  to  §  184  109(g) 

^Copies  may  be  obtamed  from  lht<  Ndtional 
Safety  Council,  P  O  Box  558  Itasca  IL  tK)  143-0558 

'"Copies  may  be  obtained  irom  )ohn»  Hopkins 
University,  Chemical  Propulsion  Infornialion 
•  Agency  (CPIA).  10630  Little  Patuxent  Parkway. 
Suite  202,  Columbia.  MD  21044-  {200 

•'Copies  may  be  obtained  irom  Wiley 
Interscience,  John  Wiley  &  Sons  Inc   G05  Third 
Avenue.  New  York.  NY  10158-0012 


(d)  Industrial  Fire  Hazards 
Handbook.^' 

(e)  Dangerous  Properties  of  Industrial 
Materials.^^ 

§184.114    nspsirs  IS  add  equipment 

(a)  Before  a  pipeline,  pump,  or  other 
equipment  exposed  to  add  is 
dismantled  for  repairs,  it  should  be 
drained  and  washed  down  with  water. 
All  pressure  shall  be  relieved;  valves, 
switches,  etc.,  shall  be  tagged  or  locked 
to  prevent  the  accidental  application  of 
pressure  « the  introduction  of  add*  into 
the  line.  Branch  lines  vrfaoe  pockets 
may  exist  require  particular  attention. 
All  pumping  on  the  system  coimected 
with  parts  undOT  repair  should  cease, 
with  starters  tagged  and  locked,  unless 
blank  flanges  in  the  fines  cut  off  the 
affected  parts  frtnn  the  pump.  In 
breaking  a  flange,  the  bottom  bolts 
should  be  loosened  first  and  the  first 
line  allowed  to  sag  sUghtly,  permitting 
the  liquid  to  run  out  t^  gravity.  Spilled 
liquid  shall  be  disposed  of  properly 
after  the  repaira.  Absent  other 
informatifHi,  chemical  pipelines  shall  be 
assiuned  to  contain  liquid. 

(b)  Repairing  used-steel  add  tanks 
presents  two  types  of  hazards.  Even  a 
trace  of  weak  add  or  weak  add  sludge 
shall  violently  react  on  the  metal, 
generating  gases.  These  could  cause  an 
explosion  if  welding  is  carried  out  on 
the  tank.  Personnel  working  inside  the 
tank  risk  serious  poisoning  bom  the 
gases.  Therefore,  before  repaira  start,  the 
tank  shall  be  washed  out,  filled  with 
water,  then  drained.  If  any  acid  remains, 
it  may  be  necessary  to  apply  soda  ash 
solution  and  steam,  then  fill  the  tank 
with  water,  repeating  the  original 
procedure.  Before  entering  tanks,  check 
that  suffident  oxygen  is  present.  When 
someone  is  working  inside  the  tank,  an 
observer  shall  be  present,  with  at  least 
one  other  person  available  for  rescue 
work,  should  the  worker  in  the  tank  be 
overcome;  such  personnel  shall  receive 
training  in  tank  rescue  work.  Those 
entering  tanks  shall  have  respiratory 
protective  equipment,  fife  belts,  or 
harnesses  and  lifelines. 

(c)  Neutralizing  spills.  Slaked 
(hydrated)  lime  shall  be  available  to 
neutralize  spilled  add.  A  10  to  20 
percent  solution  of  sodium  bicarbonate 
shall  remove  add  from  floors  or 
equipment.  Because  neutralization 
generates  heat,  care  shall  be  taken  in 
cleaning  large  quantities  of  acid.  Soda  or 

"Copies  may  be  obtained  from  the  National  Fire 
Protection  Association,  Batterymarch  Park,  Attn- 
National  Fire  Codes  Subscription— Service 
Department.  Quincy,  MA  02269. 

"Copies  may  be  obtained  from  Van  l»kistrancl 
Reinhold  Company  'nc,  135  West  SOih  Street,  New 
Ytrrk.  NY  10020. 


Other  alkafine  solutions  shall  neutralize 
all  places  made  slippery  by  add,  which 
shall  then  be  flushed  with  water. 

(d)  Mixing  acid  with  water.  The  add 
shall  be  added  to  the  water,  never  the 
water  added  to  the  add.  when 
significant  amounts  are  bdng  diluted. 
Acid  should  be  added  slowly  with 
agitation.  Weak  acid  replacing  water  as 
the  diluting  agent  requires  similar 
precautions.  Solutions  shall  be 
thoroughly  mixed,  particulariy  in  steel 
tanks. 

(e)  Empty  containers.  Carboys  that 
have  contained  adds  shaU  be 
thorou^ly  drained  before  being  offered 
for  transportation.  They  shall  be 
shipped  in  the  same  manner  as  full 
items. 

S  184.115    iibMdacUe. 

Mixed  acids  include  mixtures  of 
sulfuric  and  nitric  adds  used  in  the 
nitration  of  various  explosives 
constituents.  The  pressure  of  liberated 
gases  sometimes  causes  carboys  of 
mixed  adds  to  rupture  violently.  Mixed 
acids  can  start  fires,  generate  gases  that 
cause  explosions,  and  emit  poisonous 
oxides  of  nitrogen.  Mixed  acid 
containing  not  less  than  10  percent  of 
nitric  acid  shall  not  freeze  at  ordinary 
temperatures  and  shall  not  actively 
attack  steel  storage  tanks. 

§184.118   Waste  acids  (spent  acids). 

Waste  acids  usually  contain  small 
amounts  of  nitrobodies,  so  present  the 
hazard  of  explosive  material.  Spent  acid 
from  the  manufacture  of  nitroglycerin 
and  liquid  esters  are  particularly 
hazardous. 

§184.117    Nitric  add. 

Nitric  acid  forms  explosive 
compounds  with  most  organic 
materials.  With  most  oxidizable 
material,  it  forms  flammable 
compounds,  some  of  which  are  subject 
to  spontaneous  ignition.  Nitric  add  fire 
creates  exceedingly  toxic  oxides  of 
nitrogen.  Buildings  where  nitric  acid  is 
used  shall  have  proper  ventilation. 
Enough  space  shall  separate  them  to 
allow  for  firefighting  forces;  also,  to 
prevent  the  accumulation  of  add 
"fumes"  (sometimes  colorless,  at  other 
times  identifiable,  ranging  bom  dark 
yellow  to  brown).  The  first  symptoms  of 
nitrous  poisoning  are  usually  followed 
by  a  latent  period,  when  the  victim  feels 
comfortable  though  the  poisoning 
continues.  For  this  reason,  anyone  with 
even  mild  symptoms  of  nitrous 
poisoning  shall  immediately  be  made 
completely  stiU  and  attendeid  by  a 
physician  as  soon  as  possible. 


§184.118    Sulfuric  acM(oli  of  viMol). 

Concentrated  sulfuric  add  chare 
wood,  cotton,  and  vegetable  fibCTs, 
usually  without  causing  fire,  but  oleum 
(fuming  sulfuric  add)  usually  does 
cause  fire  m  these  materials.  The 
addition  of  water  may  create  heat 
sufficient  to  cause  a  fire  or  explosion, 
and  greatly  increases  the  corrosive 
properties  of  oleum.  This  does  not 
preclude  the  use  of  large  quantities  of 
water  to  dilute  or  dissipate  small 
quantities  of  acid.  Sulfuric  add  shall 
not  be  stored  with  nitric  add,  volatile  or 
flammable  liquids,  or  oxidizing  agents. 
It  may  be  stored  in  carboys,  drums, 
tanks,  glass  bottles,  and  in  large  outdoor 
tanks.  All  precautions  Usted  for  sulfuric 
acid  apply  to  oleum,  hi  an  emergency, 
sand,  earth,  or  other  noncombustibles 
may  be  used  to  absorb  oleum  spilled  or 
leaking  from  storage  containers.  Once 
the  crisis  has  passed,  the  oleum-soaked 
mass  can  be  neutralized  with  solid 
carbonates,  such  as  caldum  carbonate 

§184.119    Oxidizing  agents. 

The  following  discussion  is  limited  to 
the  inorganic  oxidizing  agents,  because 
the  organic  agents,  such  as 
nitrobenzene,  are  often  violent 
explosives  and  should  come  %vith 
special  storage  and  handling 
instructions.  Inorganic  oxidizing  agents 
include  the  chlorates,  perchlorates, 
peroxides,  and  nitrates  of  barium, 
sodium,  potassium,  strontium, 
ammonium,  etc.  Their  abifity  to  furnish 
oxygen  renders  oxiding  agents 
hazardous,  and  violent  explosions  may 
occur  when  they  are  mixed  or 
contaminated  with  minute  quantities  of 
certain  carbonaceous  and  combustible 
materials  such  as  wood,  paper,  metal 
powders,  sulfur,  etc.  The  violence  of 
reaction  depends  upon  subdivision, 
extent  of  contamination,  degree  of 
confinement,  and  type  of  initiation. 
Shoes,  clothing,  and  other  combustible 
materials  covered  with  dust  or  solutions 
of  oxidizing  agents  also  represent 
dangers.  Intimate  mixtures  of  finely 
divided  oxidizers  and  fuels  are  very 
sensitive  to  heat,  friction,  and  impad 

§184.120    Handling  oxidizing  agents. 

(a)  Oxidizing  agents  shall  be  stored 
and  processed  only  in  fire-resistive 
rooms  or  buildings.  They  shall  be 
separated  bom  fiiels,  flammable 
materials,  metal  powders,  and  adds 
until  processing. 

(b)  Equipment  for  processing 
oxidizing  agents  shall  not  be  used  for 
fuels,  flammable  substances,  metal 
powders,  etc.  It  should  be  constructed  of 
non-combustible  materials  only. 


(c)  Solutions  of  oxidizing  agents  shall 
be  placed  in  nonabsorbent.  non- 
combustible  containers  only. 

(d)  Damaged  combustible  containers 
shall  not  be  repaired  in  the  storage 
building  because  of  the  risk  of 
contamination  and  ignition.  Discarded 
containers  shall  serve  no  other  purpose, 
but  shall  be  burned  in  the  open. 
Combustible  containers  infused  with 
oxidizing  agents  bum  fiercely  if  ignited, 
and  may  explode. 

(e}.Employee^  handling  oxidizing 
agents  should  wear  flame-resistant 
clothing  as  minimal  protection. 
Contaminated  clothing  should  be  stored 
in  metal  cabinets  imtil  laundered. 

(f)  Spills  of  small  quantities  of 
oxidizing  agents  during  processing  shall 
be  cleaned  up  immediately.  If  large 
quantities  are  spilled,  the  uppermost 
layers  may  be  salvaged  if  free  of 
contaminants. 

§184.121    Ctilorates. 

(a)  Chlorates  mixed  with  sulfur, 
sulfides,  or  other  readily  oxidizable 
material  may  cause  spontaneous 
ignition.  Sulfur  presents  a  greater 
hazard  than  sulfides.  Adding 
phosphorus  to  a  sulfur-chlorate  mixtiuv 
increases  the  danger.  Shellac, 
potassium,  sodium  nitrate  with 
petroleiun  derivatives,  and  powdered 
metals  render  chlorates  sensitive; 
mixtures  of  trinitrocresol  or  picric  acid 
and  chlorates  should  be  avoided  since 
they  are  particularly  sensitive.  Chlorates 
shall  never  be  mixed  with  ammonium 
salts  since  the  ammonium  chlorate  that 
could  form  could  spontaneously 
explode.  Moisture  of  0.5  percent  or 
more  in  mixtures  containing  chlorates  is 
considered  dangerous  because  of  the 
possible  formation  of  chloric  acid. 

(b)  Substituting  sodium  chlorate  for 
potassiiun  chlorate  in  any  of  the  above- 
described  mixtures  increases  the  hazard. 

(c)  Ammonium  chlorate  decomposes 
spontaneously  When  mixed  with 
perchlorates  it  constitutes  a  major 
hazard. 

(d)  Barium  chlorate  is  very  toxic.  In 
storage,  it  poses  a  greater  danger  than 
potassium  chlorate. 

(e)  Zinc  chlorate,  in  contact  with 
certain  organic  materiab,  explodes 
under  the  influence  of  slight  friction, 
percussion,  or  shock.  When  involved  in 
a  fire,  it  is  life-threatening. 

(f)  Storage  of  chlorates  should 
preclude  contact  with  other  combustible 
material,  organic* or  inorganic.  Broken  or 
damaged  containers  and  spilled  material 
should  be  promptly  removed  and 
destroyed. 

(g)  Fires  involving  chlorates  should  be 
fought  with  solid  streams  of  water  or 
with  water  fog  With  solid  streams, 


firefighters  cai .  maintain  a  greater 
distance  but  st  sam  explosion  becomes  a 
danger  requiring  precautionary 
measures.  Water  fog  offers  the  advantage 
of  quicker  cotuing.  Its  normal 
smothering  action,  however,  is  obviated 
by  the  ability  df  chlorates  to  furnish 
oxygen  to  the  fere. 

S  184.122    Perelilorates. 

Perchloratea  form  sUghtly  less 
sensitive  mixt  ues  than  do  chlorates  and 
should  be  subi  tituted  whenever 
possible.  Adv(  ntages  of  using 
perchlorates  ii  iclude  this  reduced 
sensitivity  to  iinpact  and  friction,  the 
nonformation  bf  a  free  add  when 
moisture  is  present,  and  greater  safety  in 
the  event  of  aacidental  contact  with  the 
weak  acids  thit  form  the  principal  part 
of  many  giimslused  in  binding 
pyrotechnic  inixtures. 

(a)  Ammoniiim  perchlorate  alone  does 
not  easily  explode.  It  is  stable  at 
ordinary  temperatures,  but  decomposes 
at  a  maintaineh  temperatiu«  of  302*^ 
(ISCC).  It  hasjthe  same  degree  of 
sensitivity  to  ijnpact  as  picric  acid.  It 
becomes  a  high  explosive  when  mixed 
with  flammab  e  materials  and  metal 
powders. 

(b)  Containe  rs  for  perchlorates  and 
chlorates  in  storage  include  lined 
wooden  boxea  kegs,  barrels,  and  iron 
drums.  All  damaged  and  broken 
containers  shal  be  removed  from  the 
storehouse  an4  spilled  material  swept 
up  and  destroyed  promptly. 

(c)  Fires  involving  perchlorates  alone 
may  be  fought  with  water. 

$184,123    Per<xides. 

(a)  General.  Solid  peroxides    ' 
decompose  ea  iily  in  the  presence  of 
moisture  and  i  hall  therefore  be  stored  in 
a  cool,  dry  pla  ce.  They  pose  a  severe  fire 
hazard,  partic  darly  when  incorporated 
with  combustible  materials.  Sodium 
peroxide  shall  be  protected  from  contact 
with  water,  w  lich  renders  it  e,xplosive. 
Hydrogen  per  ixide  of  approximately  30 
percent  strenj  Ji  is  unstable,  liberates 
oxygen,  and  r  sembles  the  solid 
peroxides. 

(b)  High-stn  ngth  hydrogen  peroxide. 
(1)  High-stren  ;th  hydrogen  peroxide  (90 
percent  or  gre  iter)  is  shipped  in 
specially  desi  ned  containers  with  vents 
and  stored  on  y  in  containers  vented  to 
the  atmosphei  b,  constructed  so  that 
foreign  materi  d  shall  not  enter  the 
containers.  It  i  hall  be  stored  in  a  cool, 
shaded  locati()n  used  only  for  that 
purpose.  Con^iners  of  hydrogen 
peroxide  shal  never  exceed  15  or  20 
above  ambien  temperatures.  Larger 
increases  in  te  mperature  may  indicate  a 
decomposition  of  the  hydrogen 
peroxide.  Ope  rators  shall  report  any 
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undue  heating  of  hydrogen  peroxide 
drums  to  the  person  in  diarge,  and  the 
area  shall  be  evacuated  immediately.  A 
water  spray  system,  installed  in  every 
hydrogen  peroxide  storage  location, 
shall  be  tinned  on  immediately  upon 
observation  of  overheated  storage 
drums.  If  hydrogen  peroxide  is  to  be 
stored  for  long  periods,  high-piuity 
aluminiun  containers  shall  be  used. 
•■  (2)  All  tanks,  tubes,  and  fittings  shall 
be  thoroughly  cleaned.  The 
recommended  procedure  involves 
immersing  parts  in  a  pickling  solution 
of  0.5  percent  sodium  hydroxide  at 
room  temperature  for  1  hour,  washing 
with  clear  water,  drying,  immersing  in 
a  5  percent  solution  of  CP  sulfuric  acid 
at  room  temperature  for  1  hour, 
washing,  drying,  and  leaving  in  a  25  to 
30  percent  solution  of  hydrogen 
peroxide  for  at  least  24  hours,  then 
draining  off  the  solution.  The  part  is 
then  ready  for  use. 

(3)  Hydrogen  peroxide  bums  and 
discolors  skin.  All  persons  handling  this 
material  should  wear  face  shields, 
rubber  gloves,  and  rubber  trousers  on 
the  outside  of  rubber  boots.  Rimning 
water  shall  be  available  in  the  storage 
area;  any  part  of  the  skin  touched  by 
hydrogen  peroxide  shall  be  immediately 
washed  with  water.  Spillages  of 
hydrogen  peroxide  shall  be  immediately 
washed  away  with  water. 

(4)  Only  the  following  materials 
should  be  used  in  equipment  coming  in 
contact  with  high  strength  hydrogen 
peroxide:  "Pyrex"  glass,  high-purity 
aluminum,  pure  tin,  "Keroseal"  or 
equivalent.  Stainless  steel  types  304, 
309,  310,  316,  321,  and  347  are  suitable 
for  periods  of  2  months  or  less. 

(c)  Fires.  Fires  involving  peroxides, 
except  sodium  peroxide,  may  be  fought 
with  water.  Sodium  peroxide  fires  shall 
be  smothered  with  sand,  ashes,  dirt,  or 
rock  dust. 

§184.124    Nitrates. 

(a)  General.  Many  nitrates  are  not 
flammable  in  themselves,  and  are 
usually  stored  in  wooden  boxes,  kegs,  or 
barrels.  Ammonivun  nitrate,  however,  is 
shipped  in  special  waterproof  bags  or 
metal  containers.  Barium  nitrate  is 
sometimes  stored  in  iron  drums. 
Regardless  of  the  type  of  container,  it 
shall  be  moisture-proof.  Nitrates  shall  be 
stored  in  a  dry  place,  since  they  cake  in 
the  presence  of  moisture. 

(b)  Ammonium  nitrate.  (1) 
Ammonium  nitrate  in  confinement  can 
detonate  with  the  violence  of  a  high 
explosive,  but  this  would  require  a 
relatively  heavy  initiator.  Under  the 
effect  of  heating  alone,  ammonium 
nitrate  shall  decompose.  Contamination 
with  chlorides,  sulfrir,  nitrobodies,  ' 
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charcoal.  metaUic  nitrates,  metal 
powders,  petroleum  derivatives,  and 
oxidizable  carbonaceous  materials 
sensitizes  ammonium  nitrate, 
accelerates  its  decomposition,  and 
increases  the  violence  of  the  reaction. 
Zinc  or  lead  contamination  lowers  the 
decomposition  temperature  to  200  'F. 
Galvanized  metals  and  lead  solder  shall 
not,  therefore,  be  used  in  the  vicinity  of 
ammonium  nitrate  operations.  TTie 
burning  of  ammonium  nitrate  and 
combustible  material  such  as  wood  or 
paper  containers,  produces  a  gas 
mixture  that  imder  proper  conditions  of 
pressure  may  detonate  with  sufficient 
force  to  initiate  the  detonation  of 
ammonium  nitrate.  Fires  involving 
ammonium  nitrate  shall  be  vented  to  the 
greatest  practicable  extent  because  air 
acts  as  a  diluent  for  the  hazardous  gases, 
minimizing  the  probabiUty  of  explosion! 

(2)  In  high  pan  (evaporating) 
operations,  deluge  systems  should  be 
provided  over  the  pans  for  use  in  case 
of  fire.  Temperatures  used  to  heat  the 
liquor  may  not  exceed  317  "F  (saturated 
steam  at  100  psi).  High  pan  operations 
shall  be  located  at  class  1.1  distances 
from  adjacent  stmctures  other  than  the 
graining  building.  The  graining 
building,  however,  shall  be  protected 
from  the  high  pans  by  a  barricade.  The 
class  1.1  distances  specified  above  may 
be  based  on  the  maximiun  quantity  of 
ammoniiun  nitrate  contained  m  any  one 
high  pan. 

(3)  Fires  involving  nitrate  should  be 
fought  with  large  quantities  of  water, 
never  with  steam.  SoUd  hose  streams 
enable  the  fire  to  be  fought  from  a 
greater  distance  but  introduce  the 
hazard  of  steam  explosion,  particularly 
if  the  nitrate  is  molten;  therefore,  the 
hose  streams  shall  be  directed  bom 
behind  a  protective  barrier.  Under  some 
circumstances,  when  the  fire  is  in  the 
incipient  stage  and  accessible,  water  fog 
may  be  used  to  an  advantage  but  it  shall 
have  no  smothering  action  since  the 
burning  material  provides  its  own 
o-xvgen. 

14)  Storage  of  ammonium  nitrate  in 
explosives  storage  magazines  is 
preferred.  When  stored  in  an  area  where 
there  is  a  possibility  that  explosives  may 
be  projected  into  the  nitrates,  the 
requirements  for  class  1.1  explosives  are 
applicable.  When  stored  in  an  area  with 
fire  hazards  only  and  separated  by  more 
than  intraline  distances  from  areas 
containing  ammunition,  ammonium 
nitrate  may  be  stored  m  accordance 
with  the  requirements  governing  the 
storaee  of  a  class  1.3  solid  propellant. 

(i)  Buildings,  other  than  earfli-covered 
.  magazines,  used  for  the  storage  of 
ammonium  nitrate,  shall  be  of  a  type 
easily  vented  if  fire  occurs,  in  order  that 


the  gases  produced  during  combustion 
and  considered  potential  sources  of 
explosion  to  the  commodity  are 
(Ussipated.  The  floors  of  such  buildings 
shall  be  of  a  type  to  prevent  hazardous 
impregnation  by  the  nitrate. 

(ii)  Stacking  within  storage  buildings 
other  than  earth-covered  magazines 
should  anticipate  stacks  no  larger  than 
the  12  by  12  feet  plan  dimension,  and 
not  higher  than  7  feet.  Aisles  not  less 
than  3  feet  wide  shall  be  maintained 
around  each  stack  and  between  the 
sides  of  the  building.  The  use  of  wood 
dunnage  should  be  restricted  to  reduce 
the  quantity  of  combustible  materials 
present 

(iii)  Broken  packages  or  containers 
shall  be  removed  from  the  building  and 
the  spilled  material  swept  up  and 
destroyed  promptly. 

§184.125    Powdered  metals:  aluminum, 
magnesium,  and  aluminum  alloys. 

(a)  Since  a  rise  in  the  temperature  of 
metal  powders  can  resuh  from  contact 
with  water  and  ignition  may  ensue, 
precautions  shall  be  taken  to  prevent 
water  bom  contacting  the  material.  All 
buildings  where  powdered  metals  are 
stored  or  processed  shall  be  vented 
adequately  at  the  highest  point  of  the 
room  or  building  to  prevent  the 
accumulation  of  evolved  hydrogen  gas 
that  results  from  the  reaction  between 
powdered  metals  and  moisture,  except 
when  stored  in  watertight  containers. 

(b)  Exposed  material  that  may  be  at  a 
low  temperature  should  be  brought  to  or 
near  the  room  temperature  under 
conditions  of  low  relative  humidity 
before  being  placed  in  the  operating 
room. 

(c)  Heating  equipment  shall  be 
installed  in  service  magazines,  when 
required,  to  bring  the  closed  containers 
and  contents  to  a  temperature 
approximately  that  of  Uie  operating 
building. 

(d)  Efforts  should  be  made  to  maintain 
relative  humidity  between  50  and  55 
percent  in  locations  where  metal 
powders  are  exposed,  so  as  to  avoid  die 
hazard  of  static  electricity  while 
preventing  condensation. 

(e)  Operators  should  be  cautioned  to 
wear  sweatbands  on  their  foreheads  and 
take  other  precautions  to  prevent 
perspiration  from  fialling  onto  powdered 
metals. 

(0  Care  should  be  exercised  in 
locating  pipes,  to  prevent  condensation 
on  cold  pipes  forming  droplets  of  water 
and  falling  upon  hazardous  material. 
Leaking  water  pipes  can  cause  ignition. 

(g)  Powdered  meUls  in  metal 
containers  with  tight  covers  may  be 
stored  in  general  warehouses,  provided 


that  they  are  remote  from  oxidizing 
ag^ts.  pe  storage  place  shall  be  dry. 

(h)  When  compounded  with  oxidizing 
agents,  powdered  metals  present  a 
dajieerous  fire  and  explosion  hazard. 

(i)  Very  fine  suspended  dust  from 
powdered  metals  is  an  explosion  hazard 
comparable  to  that  of  explosive  gases 
and  may  be  initiated  easily  by 
discharges  of  static  electricity. 

(j)  Powdered  metals  exposed  to  air  are 
dangerous  fire  hazards  and  bum  with 
intense  heat.  MetalUc  oxide  formed  by 
the  burning  within  drums  effectively 
blankets  such  fires,  confining  them.'if 
undisturbed,  to  the  place  of  origin, 
(k)  Fires  shall  not  be  fought  with 
ordinary  streams  of  water  because  of  die 
danger  of  liberating  large  quanUUes  of 
hydrogen  gas,  a  severe  explosion 
hazard.  Fires  involving  small  quantities 
of  powdered  metals  may  be  combated 
with  a  fog  nozzle  or  specially  designed 
commercial  extinguishing  powders 
gently  applied  to  prevent  the  fire  from 
spreading.  If  large  quantities  of 
powdered  metals  become  involved  in  a 
fire  and  escape  from  their  storage 
containers,  firefighting  efforts  shall  be 
directed  primarily  to  prevention  of  fire 
spreading  to  other  faciUties.  Where 
friction  sensitivity  is  not  a  concern, 
smothering  fire  with  sand  may  be 
effective. 

(1)  Trained  personnel  shall  repair  or 
maintain  buildings  or  equipment  where 
metallic  powders  are  involved,  and  then 
only  with  the  following  precautions: 
powder  or  dust  shall  be  removed, 
nonsparking  tools  shall  be  used, 
hammer  impacts  that  could  cause  sparks 
shall  be  avoided.  flashUghts  shall  be  of 
approved  type,  equipment  shall  be 
grounded,  undue  friction  shall  be 
prevemed.  and  open  flames  shall  not  be 
used. 

(m)  Zirconium  powder  can  explode 
violently  when  in  contact  widi  cupric 
oxide  or  lead  oxide.  Other  metaUic 
powders  exhibit  this  property  under 
certain  conditions.  National  Fire 
Prevention  Association,  49lM,i-» 
Hazardous  Chemical  Reactions. 
provides  information  regarding 
reactions  between  metallic  powders  and 
other  chemicals. 

§184.126    Charcoal. 

(a)  Charcoal  is  subject  to  spontaneous 
ignition  in  the  presence  of  moisture, 
although  pit  charcoal  is  less  likely  than 
the  chemical  byproduct  charcoal  .and 
soft  wood  charcoal  less  so  than 
hardwood  charcoal.  The  following 
conditions  promote  the  spontaneous 


•■•Copies  may  be  obtained  from  the  Natioc^: 
Proteetion  Association.  Batterymarch  Park.  .\r 
National  Fire  Codes  Subscription— Se.'vice 
Department.  Quincy.  MA  02269 
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igi^tion  of  dMBGOok  farced  oocriing  after 
burning;  drjfing  after  absorlring 
moisture;  and  contact  with  alcohols  and 
oils  (particularly  for  diarcoal  in  which 
a  fire  has  been  extinguished}.  Pulverized 
charcoal  is  a  definite  fire  hazard.  The 
gases  bam  burning  charcoal  contain 
caifaon  monoxide  and  are  toxic 

(b)  Permanent  or  reserve  storage  of 
large  quantities  of  charcoal  is  not 
recommended.  Charcoal  sboidd  be 
stored  in  airtight  containers  or  in  bags 
piled  in  tiers  with  skeleton  or  gridworic 
floors  between  tiers  to  provide 
ventilation.  It  should  be  isolated  and 
remove  from  oxidizing  agents.  Bulk 
storage  of  charcoal  is  prohibited. 

§184.127    Sultar. 

(a)  Sulfur  compounded  with  chlorates 
and  several  other  oxidizing  agents  forms 
highly  sensitive  explosive  mixtures. 
Sidfiir  presents  a  spontaneous  ignition 
hazard  when  mixed  with  carbon,  lamp 
black,  fats,  and  oils.  Burning  sulfur 
produces  toxic  gases  and  fumes. 

(b)  Sulfur  may  be  stored  in  wooden 
boxes,  kegs,  or  barrels.  Large  quantities 
may  be  stored  in  bulk.  It  should  be 
isolated  and  remote  from  oxidizing 
agents  with  which  it  forms  highly 
sensitive  explosive  mixtures. 

S  104.128    Flammable  solids. 

Guanidine  nitrate,  dinitrophenol. 
DNT,  and  dinilrobenzene  are  examples 
of  flammable  solids.  These  materials 
may  be  stored  in  wooden  boxes  or 
barrels  lined  with  moisture-proof  paper 
They  should  be  stored  in  fire-resistant 
locations,  preferably  in  magazines. 
When  strongly  initiated  they  may  act  as 
explosives.  Dinitrophenol  may  explode 
at  elevated  temperatures. 

§184.129   VolatfleflammatHe  liquids. 

(a)  Common  examples  of  volatile 
Hanunable  liquids  are  ether  acetone, 
gasoline,  ethyl  alcohol,  methyl  alcohol 
(wood  alcohol],  benzene,  toluene, 
xylene,  and  amyl  acetate.  These  volatile 
liquids  may,  if  unconfined.  evolve  vapor 
in  explosive  concentrations.  Ethyl  and 
isopropyl  ethers  tend  to  form  explosive 
peroxides,  especially  when  anhydrous. 
Evaporation  to  near  drj'ness  shall  be 
prevented.  Volatile  flammable  liquids 
shall  not  be  used  to  wash  or  clean 
equipment  or  parts  of  buildings  except 
when  specifically  authorized  as  proce.ss 
requirements. 

(b)  Some  flammable  liquids  such  as 
paints,  varnishes,  and  enamels  may, 
under  certain  conditions,  be  subject  to 
spontaneous  ignition.  They  shall 
therefore  be  isolated  from  sources  of 
heat,  in  locations  where  any  heat 
produced  shall  readily  dissipate.  Unly 
(loncombustible  sweeping  compounds 
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should  be  used  for  dealing  up  materials 
of  this  type. 

§184.130   CileiimeaiMde. 

Small  quantises  of  calcium  carbide 
may  be  stored  in  general  warehouses  in 
airtight  tin  cans  or  iron  dnuns.  Large 
quantities  should  be  stored  only  in 
separate  noncombustible  buildhogs  or 
detached  weatl^rproof  sheds.  The 
storage  place  sUould  be  dry  and  well 
ventilated.  Calc  lun  carbide,  in  itself  a 
slight  fire  hazai  1,  reacts  violently  with 
water,  liberatini ;  large  quantities  of 
acetylene  gas  w  lich.  with  air.  forms 
explosive  mixti  res. 

§184.131    SodkinhydroiMefcausSc 
soda)  and  potas^um  hydroxide. 

These  materitls  may  be  stored  in 
general  warehoeses  in  airtight  iron 
drums.  Pennam  nt  storage  of  large 
stocks  is  not  ret  ommended.  These 
chemical  produ  ::ts  may  become  a  fire 
hazard  when  m  xed  with  nitro 
compounds  or  ( ther  materials.  Their 
action  is  corrosive  and  caustic;  mixed 
uith  water,  thej  create  heat. 

§184.132    Metailc  sodium. 

Metallic  sodiSm  may  be  stored  in 
airtight  steel  dr  uns  and  may  be  stored 
imder  kerosene  or  nitrogen,  but  not 
under  chlorinat  sd  hydrocarbons.  Its 
violent  reaction  with  water  liberates 
hydrogen  and  c  luses  heat,  producing  a 
serious  fire  and  explosion  hazard. 

§184.133    NitrodeMulose  and  derivatives. 

Nitrocellulose  includes  various  types 
of  nitrated  cottoi  or  wood  pulp, 
depending  on  tie  nitrogen  content 
When  dry.  it  is  extremely  sensitive  1o 
shock  and  friction  and  readily 
accumulates  stauc  charges.  It  is  highly 
flammable  and  explosive,  burning 
rapidly  and  protlucing  very  Uttle  smoke 
or  residue.  Impere,  it  is  subject  to 
spontaneous  ignition.  Storage  of  dry 
nitrocellulose  is  not  permitted  as  it 
possesses  all  the  hazards  of  a  sensitive 
and  easily  igniti  d  high  explosive. 
Nitrocellulose  v  ith  25  to  30  percent 
moisture  conter  t  is  stored  in  zinc-line<i 
boxes  or  metal  <  rums  and  is 
substantially  ncsiexplosive  when  stored 
in  an  area  wherS  explosives  or 
ammunition  cai  not  be  projected  into  it 

§184.134    Red  p^ospliorus. 

Red  phosphorus  forms  sensitive 
mixtures  with  okidizing  agents,  posing 
a  dangerous  flrejhazard.  It  may  be  storerl 
in  general  warehouses  in  metal  drums 
or  metal  containers  included  in  wood 
boxes.  Phosphi4e  gas  may  form  in 
containers  of  re4  phosphorous; 
protective  measiires  should  be  u,sed 
vvht;n  opening  t  lese. 


f184.13S   Thennlts(TH). 

Thermite,  a  mixture  of  iron  oxide, 
aluminum,  and  other  substances,  is  a 
dark  gray  granular  mass.  To  bum,  it 
requires  an  igniter.  At  4300  "F,  iron 
oxide  reduces  to  mohen  iron,  causing 
rapid  burning.  Thennate  is  a  mixture  of 
thermite,  gra&wd  aluminum,  barium 
nitrate,  sulfur,  and  lubricating  oil. 

§184.136   Inosndtey  bombs. 

Incendiary  bombs  may  consist  of  a 
combustible  body  of  magnesium  metal 
alloy  containing  an  igniter  composition 
such  as  thermate.  Wben  ignited,  the 
body  of  the  bomb  bums  at  about 
3700  "F.  Other  types  (such  as  IM.  NP. 
PTI)  have  steel  cases  filled  with 
thickened  fuel.  "Hiese  operate  by 
ejecting  the  bioning  fuel  over  a  wide 
area.  Incendiary  boNOibs  are  difficult  to 
extinguish. 

§184.137    Colofedsmoice  mixtures. 

These  mixtures  contaiA  dye  for  smoke 
and  some  fiiels.  They  do  not  contain 
hexachloroethane  (HC).  Respiratory 
protection  shall  be  worn  for  protection 
against  heavy  concentrations  of  smoke. 

§184.138    Smoke. 

FM  or  FS  in  smoke  form  shall  not 
usually  produce  effects  requiring 
treatment.  Smoke  in  high  concentrations 
from  CN-DM,  CN.  and  HC  is  toxic,  and 
anyone  unprotected  by  a  mask  subjected 
to  this  should  receive  medical  attention. 
Corrosive  on  the  skin,  Uquid  FS  or  FM 
should  be  immediately  washed  with 
copious  quantities  of  water,  then 
flushed  with  mild  sodium  bicarbonate 
solution 

§184.139    Adamsite  (DM). 

DM  is  a  greenish  yellow  to  black 
solid,  melting  at  383  "F.  Smoke  from  the 
burning  agent  causes  irritation  in  the 
nose  and  throat  even  in  minimal 
concentrations.  Longer  exposure  causes 
tightness  of  the  chest,  headache, 
sneezing,  coughing,  intense  nausea,  {md 
weakness.  The  symptoms  increase  in 
severity  for  some  time  after  exposure, 
and  temptation  to  remove  the  mask 
should  be  resisted.  Irritation  produced 
by  this  agent  is  so  intense  that  an 
intolerable  concentration  is  reached 
long  before  it  becomes  dangerous  to  life. 
The  effects  may  last  for  several  hours, 
but  no  permanent  injur>'  is  caused.  If 
DM  is  spilled,  it  should  not  be  swept  or 
handled  in  any  way  so  as  to  cause  dust 
formation:  DM  should  be  wet 
thoroughly  before  it  is  swept.  For  first 
aid  treatment,  remove  victim  to  fresh  air 
and  flush  nose  and  throat  areas  with 
bicarbonate  of  soda  solution.  Let  victim 
breathe  an  alcohol,  chloroform,  and 
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ammonia  mixture.  Evacuate  to  hospital 
for  medical  treatment. 

§184.140   0<hlorobenzylidene 
malononitrile(CS). 

(a)  CS  is  a  white  crystalline  powder 
similar  to.  but  more  powerful  than,  CN. 
It  has  a  minimum  purity  of  96  percent; 
insoluble  in  water  and  ethanol,  it  is 
soluble  in  methylene  chloride.  CSl  is  a 
micropulverized  powder.  CS2  is  a 
modified  CSl.  treated  with  liquid 
silicone  to  increase  fluidity  and 
persistency. 

(b)  A  protective  mask;  ordinary 
coveralls  secured  at  the  neck,  wrist,  and 
ankles;  and  mbber  gloves  shall  provide 
protection. 

(c)  Exposure  incapacitates  within  20 
to  60  seconds  and,  after  the  affected 
individual  reaches  fresh  air,  the  efiects 
continue  for  5  to  10  minutes.  Eyes  bum, 
tear  copiously,  and  involuntarily  close. 
Exposure  also  causes  coughing, 
difficulty  breathing,  chest  tightness,  a 
stinging  sensation,  a  running  nose,  and 
dizziness  or  a  swimming  sensation  in 
the  head.  Heavy  concentrations  of  CS, 
which  has  a  pepper-like  odor,  shall  also 
cause  nausea  and  vomiting.  To  prevent 
stinging  and  reddening  of  the  skin, 
personnel  touched  by  CS  dust  or 
particles  should  not  shower  for  6  hours. 
Individuals  affected  by  CS  should  move 
to  fresh  air.  face  the  wind,  and  should 
not  mb  their  eyes.  To  remove  accidental 
gross  contamination,  personnel  should 
remove  clothing  and  immediately  flush 
the  body  with  copious  amounts  of  water 
to  remove  most  of  the  agent;  apply  5 
percent  sodium  bisulfite  solution  to 
remove  remainder  (except  in  or  around 
eyes);  then  rinse  the  entire  body. 

(d)  Area  decontamination  is  required 
vrith  CS,  which  settles  as  a  dust.  Any 
such  accimiulation  shall  be  removed, 
either  by  vacuuming  or  washing  down 
the  area  with  detergent  solution 
followed  by  a  clear  water  rinse. 

§  184.141    Sulfur  trioxide-chlorosuifonic 
acid  mixture  (FS) 

This  is  a  heavy  liquid  acid  with  an 
acrid  odor.  It  fumes  strongly  in  air, 
decomposes  above  154  "F,  and  is  used 
solely  as  a  smoke-producing  agent. 
Exposure  to  heavy  concentrations  may 
cause  severe  irritation  to  the  skin,  eyes, 
and  respiratory  tract.  Inhalation  of 
concentrated  fumes  causes  coughing 
and  strangulation,  a  constricted  feeling 
aroimd  the  chest,  and  a  burning 
sensation  in  the  nose  and  throat.  When 
the  mixture  comes  in  contact  with 
moisture,  it  forms  hydrochloric  and 
sulfuric  acids,  both  of  which  corrode 
metals  and  fabrics.  Any  FS  on  clothing 
or  skin  should  be  wiped  off  with  a  dry 
cloth,  and  the  contaminated  area 


flushed  with  large  amounts  of  water. 
Itself  nonflammable,  FS  may  cause  fires 
if  spilled  on  flammable  material, 
particidarly  under  damp  conditions. 
Leaking  munitions  containers  should  be 
removed  from  the  magazine  and 
contents  poured  on  the  ground  in  a 
suitable  area.  Spillage  can  be  removed 
with  large  quantities  of  water.  Small 
quantities  of  water  added  to  FS  react 
violently. 

§184.142    Titanium  tetrachloride  (FM). 
Titanium  tetrachloride  is  a  heavy, 
colorless  Uquid  acid  with  a  pimgent 
odor.  When  it  leaks  it  produces  a 
massive  amount  of  smoke.  It  is  used 
solely  to  produce  smoke  and  has  sUght 
toxic  effects.  Liquid  FM  shall  bum  the 
skin,  however;  and  quantities  of  smoke 
cause  a  choking  sensation  and  difficulty 
breathing;  a  protective  mask  is  required 
for  the  comfort  of  the  worker,  hi 
extremely  heavy  concentrations, 
protective  mask  canisters  may  become 
clogged  to  such  an  extent  as  to  render 
breathing  difficult;  in  enclosed  places, 
serious  injury  can  result.  Large 
quantities  of  water  can  remove  Uquid 
FM  from  the  skin.  Leaking  munitions 
containers  should  be  removed  horn  the 
magazine  and  destroyed  by  pouring 
contents  on  the  ground  in  a  disposal 
area.  Spillage  can  be  removed  with  large 
quantities  of  water. 

§  184.143    Hexachloroethane  mixture  (HC). 

HC,  a  gray-colored  powder  without 
characteristic  odor,  consists  largely  of  a 
hexachloroethane,  zinc  oxide,  and 
aluminum  mixture.  HC  reacts  with 
water  which  can  start  it  burning;  it 
bums  rather  slowly  with  the  evolution 
of  a  dense  cloud  of  smoke.  Respiratory 
protection  shall  be  worn  by  personnel 
exposed  to  any  concentration  of  HC 
smoke. 

§  184.144    Burning  mixture  (CN-DM). 

CN-DM  is  a  mixture  of 
chloroacetophenone  and  diphenylamine 
chloroarsine  with  pyrotechnic  material. 
Respiratory  protection  is  required  when 
this  mixture  biuns. 

§  184.145    Phosphorus  munitions  agents. 

(a)  General.  At  present,  white 
phosphorus  (WP)  and  plasticized  white 
phosphoras  (PWP)  are  the  only  two 
chemical  agents  in  this  group;  they  have 
somewhat  similar  characteristics. 

(b)  White  phosphorus.  WP  is  a 
yellowish,  wax-like  substance,  melting 
at  110  "F.  Its  most  characteristic 
property  is  that  it  spontaneously  ignites 
when  exposed  to  air,  burning  with  a 
yellow  flame  and  giving  off  a  large 
volume  of  white  smoke.  Smoke  in  field 
concentrations  is  not  toxic,  fumes  are 


toxic.  WP  is  intensely  poisonous  when 
taken  internally. 

(c)  Plasticized  white  phosphorus. 
PWP  is  finely  divided  WP  suspended  in 
a  gel  of  mbber  and  xylene. 

§184.146    Storage  for  phosphorus 
munitions. 

(a)  General.  Phosphoms  munitions 
should  be  stored  in  fire-resistive 
magazines  with  concrete  floors  or  in 
earth-covered  magazines  in  a  maimer 
facilitating  inspection. 

(b)  Temperature  control.  White 
phosphoms  filUng  in  munitions 
becomes  Uquid  at  111  "F.  When  exposed 
to  air,  WP  shall  ignite;  in  cases  when  a 
burster  is  in  the  projectile,  it  may 
explode.  Below  111  "F  the  filUng  is 
solid  and  shall  not  leak;  for  this  reason, 
the  temperature  shall  be  kept  below  111 
T. 

(c)  Position  of  munitions.  Where 
temperature  is  likely  to  reach  111  "F. 
WP  munitions  shall  be  stacked  upright 
sitting  on  their  bases,  so  that  a 
subsequent  drop  in  temperature  shall 
not  solidify  the  WP  in  a  position 
affecting  the  ballistics  of  the  item. 

§  184.147    Special  protective  equipment  for 
phosphorus  munitions. 

(a)  General.  Special  equipment, 
including  that  required  for  first  aid, 
should  be  readily  available  to  personnel 
working  where  phosphoms  munitions 
are  stored,  processed,  or  handled. 

(b)  Personal  protective  equipment. 
Personal  protective  equipment 
consisting  of  flameproof  gloves  and 
coveralls  and  face  shield,  sufficient  in 
■number  to  equip  all  persormel  required 
to  work  with  phosphoms  munitions, 
shall  be  centrally  stored  and  maintained 
under  close  supervision.  These  items 
shall  be  issued  to  personnel  working 
with  WP-  or  PWP-fiUed  items  and  shall 
be  worn  whenever  munitions  containers 
leak. 

§184.148    First  aid  for  phosphorus  bums. 

Phosphoms  buried  in  the  flesh  is 
absorbed  and  may  result  in  systemic 
poisoning.  The  tissues  immediately 
around  the  bum  are  particularly  affected 
by  the  absorbed  phosphorus.  Untrained 
personnel  administering  first  aid  should 
immediately  plunge  burned  areas  into 
water,  then  WTap  them  in  wet  gauze. 

§  184.149    Leal(ing  phosphorus  munitions. 

(a)  General.  White  smoke  immediately 
alerts  observers  to  leaks  in  WP 
munitions.  Spontaneous  ignition  occurs 
when  air  contacts  the  WP.  Only  prompt 
action  can  combat  the  great  risk  of  fire 
posed  by  leaking  WP  munitions. 

(b)  Immediate  action  on  discoverin<; 
leaking  munitions.  During  operations, 
the  person  discovering  the  leaking 


munitions  shall,  when  practicable, 
submerge  the  leaker  in  one  of  the  tubs 
provided.  (Rubb^  protective  equipment 
does  not  give  adequate  protection  when 
exposed  to  high  temperatiues  such  as 
produced  by  burning  phosphorus.  When 
biuning  phosphorus  adheres  to  gloves, 
the^loved  hands  should  be  dipped  in 
water.) 

(c)  Disposal  of  leaking  munitions. 
After  a  single  leaking  item  has  been 
immersed  in  water,  it  should  be 
disposed  of  in  an  area  where     ■ 
fragmentation  shall  not  be  a  hazard, 
smoke  shall  not  create  a  nuisance,  and 
no  dry  vegetation  could  be  ignited. 

(1)  An  iton  that  does  not  contain  a 
fuze  or  burster  shall  be  removed  to  the 
demolition  ground  and  destroyed  by 
static  firing.  All  personnel  shall  retire  to 
a  safe  distance  before  the  projectile  is 
exploded. 

(2)  The  fire  shall  be  extinguished 
before  a  filled  item  with  a  fuze  or 
burster,  not  in  a  container,  is  handled  or 
moved.  This  is  extremely  hazardous, 
and  shall  be  carried  out  imder  the 
direction  of  an  expert  in  demolition 
techniques,  familiar  with  chemical 
mimitions.  After  the  flames  have  been 
extinguished,  the  instructions  given  in 

§  184.149(c)  shall  be  folloM/ed. 

§  184.1 5Q    Removal  of  phosphorus 
iiNinitiona. 

(a)  General.  After  leaked  phosphorus 
has  been  doused  and  contained  by 
water,  the  water  can  evaporate,  making 
it  possible  for  the  phosphorus  to 
reignite.  Phosphorus  that  has  self- 
extinguished  by  forming  a  crust  can 
reignite  if  the  crust  is  broken. 

(b)  Procedures.  Small  amounts  of 
phosphorus  are  best  removed  by  first 
scraping  with  a  putty  knife  or  other 
such  implement,  then  removing  what 
remains  with  a  blowtorch  or  similar 
appliance.  This  method  of  removing 
phosphorus  shall  not  be  attempted  until 
all  loaded  munitions  have  been 
removed. 

(c)  Surveillance.  The  magazine  should 
be  kept  under  surveillance  for  at  least  2 
weeks,  as  fire  may  recur.  Any  deep 
cracks  or  crevices  in  the  floor  should  be 
OllSd  up  with  cement  mortar  before 
mimitions  are  returned  in  the  magazine. 

§  184.151    Incendiary  and  smoke 
munitions. 

Munitions  in  this  group  include 
incendiaries  and  signaling  smokes. 

§184.152    Special  protective  equipment  for 
incendiary  and  smoke  munitions. 

Boxed  and  unboxed  incendiary  and 
smoke  munitions  may  be  handled 
without  special  protective  equipment. 
Respiratory  protection  should  be 
available,  however.  Personnel  exposed 


to  burning  munitidns 
should  wear  protefti 
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or  bulk  chemicals 
ive  masks. 


§184.153   Rrstald  or  Incendiary  and 
smoke  munMons  Ini  urtes. 

No  unusual  first-aid  treatment  is 
required  for  persoQal  injiu-ies  incurred 
handling  incendiaiy-to-incendiary  or 
smoke-to-smoke  munitions.  Bums 
should  be  treated  ^  the  same  manner  as 
those  caused  by  fl^e.  Persop8-e3^>osed 
to  high  concentrations  of  sQ)oke  should 
be  hospitahzed.     I  «> 

§184.154    Leaking  iKendtery  and  smoke 
munitions. 

Personnel  handtng  leaking  items 
need  not  generally  wear  protective 
equipment,  but  masks  should  be  worn 
during  exposure  to  burning  munitions. 
Leaking  munition^  containing 
incendiary  and  smoke  agents  shall  be 
segregated.  t 

§  1 84.1 55    Fire  In  incendiary  and  smoke 
munitions  magazines. 

In  magazines  containing  incendiary  or 
smoke  munitions,  primary  firefighting 
efforts  shall  be  confined  to  preventing 
fire  from  spreading.  Water  is  not  used  to 
fight  fires  of  themnte  or  mixtures 
containing  fine  mitallic  powders  such 
as  magnesium  or  aluminum.  Incipient 
fires  may  be  smothered  by  spraying  with 
dry  chemical  fire  Extinguishers  or 
covering  with  sane.  Fire  in  magazines 
containing  incendtary-to-incendiary  or 
smoke-to-smoke  n  unitions  shall  be 
■  only  when  large 
•  can  completely 
douse  relatively  s^all  quantities  of 
munitions. 

Subpart  L — Safet   Requirements  for 
Exploshres  Faciiif  es 


fought  with  water 
quantities  of  watei 


§184.157    General 

This  subpart  cottains 
safety  requiremen  s 
modified  explb; 
equipment.  For 
for  general  indust^al 
requirements  of 
in  areas  performi 


tli 


mmimum 
for  existing,  new.  or 
facilities  and 
ities  primarily  used 
operations,  the 
is  subpart  shall  apply 
explosives  work. 


ug 

§184.158    Requirements. 

Special  projjert  es  of  materials  and 
operational  hazar(  s  may  require  that 
national.  Federal,  Emd  local 
requirements  be  ekceeded.  In  such 
cases,  requirements  in  this  subpart  shall 
apply 


§  184.159    Requireftients  for 

(a)  Building  ext  triors. 
and  roof  covering 
buildings  should 
and.  whenever  po^ible 
"iH^akaway"  construction 
buildings  should 


UMI 


buildings. 
Exterior  wall 
of  operating 
te  noncombustible 
.  frangible,  of 
The 
lave  no  basements 


and  should  not  exceed  one  story,  except 
to  meet  process  requirements. 

(b)  Interior  walls,  roofs,  and  ceiling^. 
Interior  wall  surfaces  and  ceilings  of 
operating  buildings  which  might  house 
loose,  finely  divided  explosives 
materials  shall  be  smooth,  free  from 
cracks  and  crevices,  fire  resistive  and,  if 
painted,  be  covered  with  high-gloss 
paint,  to  minimize  dust  accumulation 
and  facilitate  cleaning.  As  further 
protection  against  dust,  ledges  should 
be  avoided;  any  that  exist  shall  be 
beveled  or  kept  clean.  Wall  joints  and 
openings  for  wiring  and  plumbing  shall 
be  sealed  against  dust.  Roofs  and  walls 
should  be  as  light  as  practicable, 
constructed  and  supported  to  vent  an 
internal  explosion  with  the  formation  of 
few  large  fragments.  Firewalls  and 
dividing  walls  constitute  exceptions. 
When  class  11  hazard  locations  exist  as 
defined  by  the  National  Electric  Code* 
(NEC).  (National  Fire  Protection 
Association  (NFPA)  Standard  No.  70,»5 
suspended  ceilings  and  hollow  walls  are 
prohibited  in  explosives  facilities. 
Recommended  practice  is  to  install 
insulation  and  covering  directly  on  the 
underside  of  the  roof  deck. 

(c)  Floors  and  work  surfaces.  Floors 
and  woik  surfaces  shall  be  constructed 
to  facilitate  cleaning,  with  no  cracks  or 
crevices  in  which  explosives  could 
lodge.  Nonsparking  floors  and  work 
surfaces  are  required  in  all  locations 
where  exposed  explosives  or  hazardous 
concentrations  of  flammable  vapor  or 
gas  are  present.  When  grounding  is 
necessary,  conductive  floors  (mats  or 
similar  static-dissipating  floor  surfaces), 
tabletops,  and  other  work  surfaces  shall 
be  provided.  Cove  bases  at  the  jimctions 
of  walls  and  floors  are  preferred.  No 
exposed  nails,  screws,  or  bolts  in  work 
surfaces  shall  be  permitted. 

(d)  Substantial  dividing  wall.  (1) 
Substantial  dividing  walls,  constructed 
in  accordance  with  the  requirements  of 
TM  5-1300,10  Structures  to  Resist  the 
Effects  of  Accidental  Explosions, 
separate  independent  concentrations  of 
high  explosives  so  they  do  not  need  to 
be  added  when  determining  Q/D 
requirements. 

(2)  Openings  in  dividing  walls  for 
conveyors,  pass-through  boxes,  or  other 
uses,  should  be  avoided.  However,  in 
locations  where  operationally  necessary 
the  following  apply: 


"  Copies 'fflay  be  obtained  (lom  the  Nationat  Ffre 
Protection  Association.  Batterymarcfa  Park.  Attn: 
National  Fire  Codes  Subscription — Service 
Department.  Quincy.  MA  02269. 

'•Copies  may  be  obtained  from  Naval 
Publications  and  Forms  Center.  5801  Tabor  Avenim 
Philadelphia.  PA  19120. 


U)  The  (^ening(s)  shall  not  be  larger 
than  the  minimum  needed  for  the 
material's  saJis  passage. 

(ii)  Qosures  sfaallnave  equivalent 
wall-strength  characteristics  and  fusible 
links. 

(e)  Exits  and  doors.  No  explosives 
hazard  shall  occupy  space  between  an 
operator  and  an  exit  Exit  do<Mrs  in 
buildings  containing  explosives,  except 
storage  magazines,  should  be  casement- 
type  and  glazed  with  non-shatferable 
plastic  material.  All  interior  doors 
should  open  in  the  direction  of  the  flow 
of  material  through  the  building  and 
should  open  ooto  unobstructed 
passageways. 

(f)  Bmerg/ency  egress.  When  standard 
exits  and  fire  escapes  do  not  provide  for 
rapid  enough  egress  from  work  levels 
above  the  ground  floor,  other  means  of 
emergency  egress  (that  is,  safety  chutes] 
shall  be  provided. 

(g)  Passageways.  Weather-protected 
passageways  between  buildings  or 
magazines  should  be  of  noncombustible 
construction  and  equipped  with  fire 
stops  to  interrupt  a  fire's  progress. 

(n)  Roads  and  walkways.  C^od  all- 
weather  roads  should  be  provided.  Only 
roads  serving  a  single  magazine  or 
explosives  processing  building 
(including  its  service  facihties)  may 
dead  end,  and  then,  only  at  the 
magazine  or  building.  The  road  system 
should  be  designed  to  make  it 
unnecessary  to  pass  through  an 
explosives  area  to  travel  bom  one  place 
to  another.  Walkways  and  roads  at  the 
entrance  to  or  between  adjacent 
buildings  containing  explosives  should 
be  boardwalks  or  hard  surfaced, 
preventing  employees  from  tracking 
stones,  grit,  and  oUier  fcH«ign  material 
into  operating  buildings. 

(i)  Windows  and  skybgfits.  Non- 
shatterable  glazing  is  preferred  where  an 
explosion  accompanied  by  falling  or 
projected  glass  could  cause  injury. 
When  glazing  with  conventional  glass  is 
used,  the  hazard  may  be  reduced  by 
covering  it  with  pn^>erly  fixed  plastic  or 
wire  mrah  screening. 

(j)  Drains  and  sumps.  (1)  All  drain 
lines  handling  eiqilosive  wastes  shall 
have  simips  or  basins  of  sufficient 
capacity  fas  the  removal  of  explosives 
by  settling.  The  drains  shall  be  of 
adequate  capacity;  free  of  pockets;  and 
with  slopes  of  at  least  one-quarter  inch 
per  foot  to  prevent  explosives  settling- 
out  in  the  drain  line,  rather  than  in  the 
sump  or  settling  basin  intended  to 
collect  them.  Sumps  shall  be  so 
designed  that  suspiended  and  settleable 
solid  explosive  material  cannot  be 
carried  beyond  the  sumps  in  the  wash 
waters,  and  so  overflow  ^lall  not 
disturb  any  floating  solids.  The  settling 


rate  of  the  material  and  the  usual  rate  of 
flow  shall  be  taken  into  accoimt  in 
determining  the  siunp's  capacity.  The 
design  shall  also  permit  easy  removal  of 
collected  explosives,  and  shall  allow  for 
retention  of  those  that  float  on  water 
until  they  can  be  skinuned  off.  Bolted 
siunp  tanks  or  other  types  of 
construction  thM  permit  the  explosives 
to  settle  in  obscure  or  hidden  spaces  are 
prohibited. 

(2)  Care  shall  be  taken  to  preclude 
deposition  of  explosives  from  sump 
effluent  due  to  drying,  temperature 
changes,  or  interaction  with  other 
industrial  contaminations.  Sweeping 
and  other  dry  collecting  measures 
should  be  used  to  keep  appreciably 
water  soluble  explosives  out  of  the 
drainage  system. 

(3)  Drains  between  the  source  of 
explosive  and  the  sump  shall  be  troughs 
with  rounded  bottoms  and  with 
removable  ventilated  covers  to  facilitate 
inspection  for  accinnulation  of 
explosives.  Waste  Hquids  shall  not  be 
nm  into  close  drains  and  sewers.  Drains 
shall  be  inspected  periodically  and 
necessary  steps  taken  to  prevent  the 
buildup  of  explosives  deposits  in  them. 
Drains  and  sewers  containing  explosive 
waste  materials  shall  not  be  connected 
in  a  manner  to  empty  such  wastes  into 
the  normal  sewage  systems  carrying 
inert  or  sanitary  wastes. 

(k)  Hardware:  (1)  Hardware  in 
buildings  containing  exposed  explosive 
materials,  explosive  dusts,  or  vapors 
should  be  of  nonsparking  material. 
Installation  of  hardware  (piping  and 
ducts)  should  not  be  affixed  to  blowout 
panels  or  walls. 

(2)  Fasteners  such  as  nuts  wid  bolts 
which  could  accidentally  drop  into 
explosives  or  explosive  constituents 
shall  be  prevented  from  doing  so  by 
being  drilled  and  thonged  or  otherwise 
secured. 

(1)  Ventilation.  Exhaust  fans  through 
which  combustible  dust  or  flamm^e 
vapor  pass  shall  be  equipped  with 
nonferrou^  blades,  ch'  the  ra sting  ^all 
be  lined  With  nonferrous  mateiiaL 
Motors  shall  be  of  the  proper  National 
Electric  Code  (NEQ  class  for  the  hazard 
(National  Fire  Protection  Association 
Standard  No.  70).  Exhaust  systems  shall 
be  cleaned  and  serviced  on  a  regular 
scheduled.  The  entire  system  shall  be 
bonded  and  grmmded. 

(m)  Steam  for  processing  and  heat'ng. 
Process  steam  is  that  which  is  in  direct 
contact  with  explosives,  used  directly  in 
their  manufacture;  or  that  which,  in  case 
of  equipment  failure,  would  esdiaust 
directly  into  contact  with  explosives  or 
explosive  fumes.  Steam  used  for  heating 
operating  buildings  containing 
explosives  should  have  a  mavimum 


pressure  of  5  psi  (228  "F).  When 
necessary,  process  steam  may  exceed  5 
psi,  up  to  15  psL  The  exterior  of  stem 
or  hot  water  pipes  in  contact  with  wood, 
paper  or  other  combusU'ble  materials 
shall  not  exceed  160  "F.  When  steam 
temperatiu*  must  exceed  228  "F  in 
hazardous  locations,  steam  lines  shall 
be  covered  and  painted  with  an 
impervious  material  or  otherwise 
protected  against  contact  with 
explosives.  Requirements  for  steam 
pressure  exceeding  15  psi  shall  be 
evaluated  by  the  contracting  officer  on 
a  case-by-case  basis.  When  a  reducing 
valve  is  used,  no  relief  valve  shall  be 
bypassed  in  a  manner  permitting 
circumvention  of  the  presure  reducing 
equipment.  The  productioa  of 
superheated  steam  caused  by  the 
throttling  action  of  reducing  valves  shall 
be  prevented.  Use  of  a  "water  leg"  or 
water  column  to  control  steam  pressure 
of  5  pounds  or  less  is  recommended. 
When  close  control  of  steam 
temperature  is  necessary,  indicating  and 
recording  pressure  or  temperature 
gauges  shall  be  installed.  Such  devices 
should  be  tested  periodically  and  the 
test  results  recorded.  When  electrical 
resistance  to  ground  is  high,  steam  lines 
shall  be  properly  ground^  vi^re  tbey 
enter  buildings. 

(n)  Tunnels.  To  prevent  possible 
cmnmunication  of  an  explosive, 
Shockwave  and  blast  shall  receive 
special  consideration  in  designing  and 
constructing  tvmnels  between  buildings 
containing  explosives. 

§184.160    Elw^trical  rwiuirwnents. 

The  installation  and  use  of  electrical 
equipment  within  explosives  buildings, 
magazines,  and  explMives  facilities 
shall  comply  with  the  latest  edition  of 
the  NEC  (NFPA  Standard  70).  at  a 
minimum,  except  as  otherwise  specified 
herein.  In  planning  electrical  equipment 
for  special  occupancies  or  for  hazardous 
locations  as  defined  in  the  NEC,  it  is 
often  possible  to  locate  equipment  in 
less  hazardous  or  nonhazardous  areas, 
reducing  the  quantity  of  q>ecial 
equipment  required  and  decreasing  the 
hazard. 

(a)  Hazardous  locations.  (1)  Electrical 
equipment  and  installations  in 
hazardous  locations  (classes  1, 0,  and  HI, 
as  defined  in  the  NEC  (NFPA  Standard 
No.  70)  shall  in  all  cases  comply  with 
the  requirements  of  the  code  for 
division  1. 

(2)  When  electrical  equipment  is 
installed  in  those  areas  that  (all  into  the 
categories  of  both  class  I  and  class  D,  the 
equipment  shall  be  of  a  type  used  in 
both  locations.  The  installations  shall  be 
in  accordance  with  the  requirements  for 
division  I  hazardous  locations. 


(b)  Aitemate  power  source.  In  special 
processes  and  operations  requiring  a  ^ 
continuous  supply  of  power,  provisions 
shall  be  made  for  an  aitemate  source. 

(c)  Electric  power  lines.  To  prevent 
broken  wires  from  hitting  the  building, 
the  distance  separating  overhead 
transmission  and  service  lines  from 
magazines  and  buildings  containing 
explosives  shall  be  greater  than  that 
between  the  poles  or  towers  supporting 
the  lines,  unless  an  effective  means  is 
provided  to  ensure  that  energized  lines 
on  breaking  cannot  come  into  contact 
with  the  facility  or  its  appurtenances: 
for  example,  cable  trays  and  messenger 
lines.  In  no  case  shall  overhead 
transmission  lines  pass  within  50  feet  of 
magazines  or  other  explosives  buildings. 
Ser\'ice  lines  of  all  types  shall,  except 
for  local  telephone  connections  and 
similar  low-voltage  intercom  or  alarm 
systems,  be  run  underground  from  a 
point  at  least  50  feet  away  from  the 
building.  With  regard  to  siting,  electric 
transmission  lines  (those  carrying  69  KV 
or  more)  and  the  tower  or  poles 
supporting  them  shall  be  located  no 
closer  to  PES's  than: 

(1)  Inhabited  building  distance  if  the 
line  in  question  is  part  of  a  grid  system 
ser\'ing  a  large  area  off  the 
establishment. 

(2)  Public  traffic  route  distance  if  loss 
of  the  line  shall  not  create  serious  social 
or  economic  hardships.  (Public  trafBc 
route  an  inhabited  building  distances 
shall  be  based  on  airblast  overpressure 
only:  fragment  distances  shall  not  be 
used.) 

(3)  Electric  transmission  lines  which 
can  be  interrupted  without  loss  of 
power,  i.e.,  power  is  rerouted  through 
existing  lines  and/or  networks,  shall  be 
separated  from  explosives  sites  in 
accordance  with  §  184.160(c). 

(d)  Motors.  Electric  motors  should  not 
be  installed  in  class  I  or  class  II 
hazardous  locations.  They  should  be 
outside  any  such  room  or  building. 
They  should  be  connected  to  the 
process  building  only  through 
mechanical  glands  or  apertures 
adequately  sealed  against  entrance  of 
hazardous  materials  into  both  the 
location  where  motors  are  positioned 
and  the  motor  enclosure  itself. 

(e)  Motor  controls,  circuit  breakers, 
and  safety  switches.  (1)  Circuit  breakers, 
safety  switches,  service  entrance 
switches,  and  speed  controllers  for 
hazardous  locations  should  be  installed 
on  steel  racks: 

(i)  In  separate  buildings  connected 
only  by  electrical  conduits  between  the 
small  building  housing  the  control 
equipment  and  the  buildings  containing 
the  electrical  equipment  for  hazardous 
locations.  Such  conduits  shall  be 


provided  with  si  aling  fittings  to  prevent 
communication  bf  flame  or  arcs  from 
the  starters  to  thfe  hazardous  area. 

(2)  Limit  switches,  pressure  switches, 
float  switches  and  any  other  control 
devices  which  for  practical  operating 
reasons  cannot  be  located  outdoors  shall 
bear  the  approval  of  the  Underwriters' 
Laboratories,  hu  .,  or  other  nationally 
recognized  testii  tg  agencies.  Electrical 
conduit  coimect  ons  to  such  equipment 
shall  comply  wi  h  the  requirements  of 
the  latest  editiod  of  the  NEC  (NFPA 
Standard  No.  7a|  for  the  specific  hazard. 

(3)  The  primaiy  electric  supply  to  an 
entire  explosive  area  should  be  so 
arranged  that  it  ^an  be  cut  off  by 
switches  located  at  one  or  more  central 
points  away  fron  the  area. 

(0  Flashlightsand  lanterns. 
Flashlights  and  hand  lanterns  powered 
by  low-voltage  c  ry  cell  batteries  and 
miners'  cap  lam  is,  approved  as 
"Permissible"  b  r  the  United  States 
Bureau  of  Minei  or.  for  class  I 
hazardous  locat  ons,  by  Underwriters' 
Laboratories,  In ;.,  or  other  nationally 
recognized  testi  ig  agencies,  may  be 
used  in  both  cla  >s  I  and  class  II 
hazardous  locat  ons. 

§  184.161    Lightning  protection. 

When  lightniag  protection  systems 
are  installed,  th )  installation, 
inspection,  and  maintenance  shall  be  in 
accordance  witl  the  National  Fire 
Protection  Asso  nation,  Lightning 
Protection  Code  /"  at  a  minimum. 

§  1 84.1 62    Static  electricity  and  grounding. 

(a)  Detailed  d  scussions  of  the  hazards 
of  static  electric  ty  and  ways  of  reducing 
it  are  published  by  the  National  Fire 
Protection  Asso  :iation.  Underwriters' 
Laboratories,  In  :.,  the  United  States 
Department  of  ( iommerce,  and  the 
Bureau  of  Mine  i,  U.S.  Department  of  the 
Interior  Where  static  spark  discharge 
may  be  hazarda  us,  NFPA  Standard  No. 
77. 'B  Static  Elet  tricity,  shall  apply 
except  as  other  irise  specified  herein. 

(b)  Groundin   of  equipment.  Bonding 
straps  shall  bri(  ge  contact  points  where 
oil.  paint,  or  ru!  t  could  disrupt 
electrical  contii  uity.  Permanent 
equipment  in  ci  intact  with  conductive 
floors  or  tableto  3S  is  not  considered 
adequately  groi  nded.  Static  grounds 
shall  not  be  mai  le  to  gas,  steam,  or  air 
lines,  dry  pipe   prinkler  systems,  or  air 
termmals  of  lig  itning  protection 
systems  They  i  lay  be  made  to  water 
pipes,  ground  c  jnes,  buried  copper 
plates,  driven  g  ound  rods,  or  to  down- 
conductors  of  I  ghtning  protection 
systems  All  grounds  shall  be 
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interconnected  if  a  structure  is  equipped 
with  a  lightning  protection  system. 
Metallic  bonding  and  grounding  cables, 
straps,  or  clamps  shall  be  compatible 
with  the  explosives  being  processed. 

(c)  Belts.  Conductive  Miting  shall  be 
used  wherever  static  is  a  hazard.  Such 
belting  shall  have  a  resistance  to  ground 
not  exceeding  600,000  ohms.  Static 
combs  shall  not  be  used  to  drain  off 
static  generated  from  belting  or  pulleys 
used  in  the  presence  of  hazardous 
concentrations  of  explosives  dust  or 
flammable  vapors. 

(d)  Testing  equipment  grounds. 
Grounding  systems  shall  be  tested  for 
electrical  resistance  and  continuity 
when  installation  has  been  completed 
and,  in  the  case  of  active  equipment,  at 
locally  determined  intervals.  The 
ground  systems  of  equipment  inactive 
longer  than  1  month  shall  be  tested  for 
resistance  and  continuity  before 
reactivation.  All  exposed  explosive  or 
hazardous  materials  shall  be  removed 
before  testing.  All  test  records  should  be 
kept.  In  ground-resistance  testing, 
equipment  should  be  considered  as  a 
unit.  All  conductive  parts  of  equipment 
shall  be  grounded  so  that  resistance 
does  not  exceed  25  ohms,  unless  10 
ohms  is  required  for  lightning 
protection.  To  ensure  compliance  with 
ohmic  requirements,  resistance  of  the 
belting  is  to  be  excluded  in  measuring 
the  total  resistance  to  ground  for  belt- 
drive  machinery.  The  rate  of  static 
generation  should  be  considered  before 
changes  in  grounding  systems  are  made 

(e)  Conductive  floors.  Conductive 
floors  and  conductive  shoes  shall  be 
used  for  grounding  personnel  at 
operations  with  exposed  explosives 
with  electrostatic  sensitivity  of  0  1  joule 
or  less,  such  as  primer,  initiator, 
detonator,  igniter,  tracer,  and  incendiary 
mixtures.  Materials  sensitive  to  static 
sparks,  easily  ignited  or  detonated, 
include  lead  styphnate,  lead  azide. 
mercur>'  fulminate,  tetrazene. 
diazodinitrophenol,  potassium  chlorate- 
lead  styphanate  mixtures,  igniter 
compositions,  grade  B  magnesium 
powder,  and  exposed  layers  of  black 
powder  dust  Dust  from  solid 
propellants  can  be  ignited  from  spark 
energy,  making  conductive  floors  and 
shoes  necessary  where  such  dust  is 
present  Air  and  dust  mixtures  of 
ammonium  picrate,  tetryl.  tetrytol.  and 
solid  propellants  are  also  sensitive  to 
static  electricity  discharge.  Many 
flammable  liquids  and  air  mixtures 
tested  (ethyl  ether,  ethyl  alcohol,  ethyl 
acetate,  acetone,  and  gasoline)  can  be 
ignited  by  humem  static  discharge 
Therefore,  areas  where  personnel  might 
come  into  contact  with  the  kinds  of 
explosives  or  mixtures  enumerated 


above  shall  be  equipped  with 
conductive  floors,  except  when  the 
hazards  of  dust/eir  or  flamm^le  v^por/ 
air  mixtures  are  eliminated  by  adequate 
housekeeping,  dust  collection, 
ventilation,  or  solvent  recovery 
methods. 

(1)  Ccnductive  floors  are  also  required 
when  opoatians  involve  the  following: 

(i)  Exposed  electro-explosive  devices 
such  as  sqtubs,  detonators,  primors,  etc 

(ii)  Electrically  initiated  items,  such 
as  rockets,  with  exposed  circuitry. 

(iii)  Hazardous  materials  that  could  be 
ignited  by  human  static  discharge. 

(2)  When  a  hazard  remains  localized, 
conductive  floors  and  footwear  sie  not 
required  throughout  an  entire  building 
or  room.  In  such  cases,  conductive  mats 
or  ruimers  may  be  used.  These  mats  and 
runners  shall  meet  all  the  specifications 
and  test  requirements  that  apply  to 
conductive  floors. 

(f)  Conductive  floor  specifications. 
Conductive  floors,  made  of  nonsparking 
materials  such  as  lead,  conductive 
rubber,  or  conductive  flooring 
compositicHis,  shall  meet  the  following 
requirements: 

(1)  The  flooring  and  its  grounding 
system  shall  provide  for  electrical 
resistance  not  to  exceed  1  millim  ohms. 

(2)  The  surface  of  the  installed  flow 
shall  be  free  from  cracks  and  reeson^ly 
smooth,  and  the  material  shall  not 
slough  off,  wrinkle,  or  buckle  under 
operating-conditions.  Conductive  tiles 
are  not  reccMnmeiKled  for  areas  where 
explosives  dust  can  cause 
contamination,  because  the  large 
number  of  joints,  and  the  tendency  of 
tiles  to  loosen,  create  areas  where 
explosives  dust  can  lodge,  not  amenable 
to  normal  cleanup  procedures.  Where 
conductive  floors  and  shoes  are 
required,  the  resistance  of  conductive 
shoes  on  a  person  plus  the  resistance  of 
floor  to  ground  shall  not  exceed  1 
million  rfims  total.  Tabletops  used  with 
exposed  explosives  or  dusts  should  be 
covered  with  a  properly  grounded 
conductive  material  meeting  the  same 
requirements  as  those  for  the  flooring. 
The  conductive  floors  shall  be 
compatible  with  the  particular  materials 
to  be  processed. 

(g)  Initial  tests  of  conductive  floors 
shall  be  followed  by  others  at  least 
semiannually.  The  test  results  shall  be 
permanently  recorded.  Testing  shall 
proceed  only  when  the  room  is  free 
from  exposed  explosives  and  flammable 
gas  mixtures. 

(1)  The  resistance  of  the  floor  shall  be 
more  than  5,000  ohms  in  areas  with  110 
volts  service  and  10,000  ohms  in  areas 
with  220  volts  service,  and  less  than  1 
million  ohms  in  all  areas  as  measured 
between  a  permanent  ground 


connection  and  an  electrode  placed  at 
any  point  on  the  floor  and  also  as 
measured  between  two  electrodes 
placed  3  fie^  apart  at  any  points  on  the 
floor.  Measurements  shall  be  made  at 
five  or  more  locations  in  eadi  room  and 
at  least  two  of  the  points  shall  be 
heavily  trafficked  areas.  If  the  resistance 
during  a  measurement  changes 
appreciably  with  time,  the  vahie 
observed  after  the  voltage  has  been 
apphed  for  about  5  seconds  shall  be 
considered  to  be  the  measured  value. 
These  resistance  values  do  not  apply  to 
metallic  floors. 

(2)  The  opoatitn  and  maintenance  of 
test  instruments  shall  be  entrusted  to 
competent  personnel. 

(h)  Humidification.  Humidification 
that  maintains  relative  humidity  Aove 
60  percent  effectively  jnevents  static 
electricity  accumulations  and 
subsequent  discharges.  This  technique 
involves  pre-operatitmal  diecks  and 
regular  monitoring  of  the  humidity 
levels  throughout  the  day.  If  cannot  be 
used  with  metallic  powders,  some 
pyrotechnical  mixtures,  and  other 
materials  susceptible  to  spontaneous 
ignition  in  air  with  60  percent  relative 
humidity. 

(i)  Ionization.  Ionization  is  electrical 
neutralization  and  serves  as  an  effective 
method  of  removing  static  charges  from 
certain  processes  and  operations. 
Methods  of  application  can  be  found  in 
NFPA  Standard  77,  Static  Electricity. 

(j)  Neither  ionization  or 
humidification  may  be  substituted  for 
conductive  floors  (where  required). 

Subpart  M— Safety  Requfrements  for 
Specrfic  Expioaive  Materfaia  and 
Operations 

$1M.164    QanefaL 

This  subpart  provides  the  minimum 
safety  requirements  necessary  for  the 
prevention  of  mishaps  involving 
specific  explosives  materials  and 
operations  that,  unless  properly 
controlled,  make  casualties  to 
personnel,  material,  equipment,  and 
facilities  highly  probable.  They  apply  to 
similar  operations  and  equipment, 
specifically  addressed  or  not.  These 
requirements,  to  be  used  as  a  basis  fbr 
developing  local  program  requirements, 
are  in  no  way  comprehensive.  The 
contractor  is  responsible  for  analyzing 
each  operation  and  developing 
procedures  to  control  or  eliminate 
actual  or  potential  hazards. 

§184.165   Propenfesofexptoslve& 

Knowledge  of  properties  of  specific 
types  of  explosives  is  critical  to  the 
establishment  of  proper  hazard  controls. 


(a)  Properties  of  initiating  explosives. 
Initiating  explosives  inclu&  lead  azide. 
mercury  fulminate,  lead  styphnate.  and 
tetracene.  They  manifest  extreme 
sensitivity  to  friction,  heat  and  impact. 
When  involved  in  a  fire,  they  can  be 
expected  to  detonate  without  burning, 
hi  storage,  initiating  explosives  shall  be 
kept  wet  with  water  or  water/alcohol 
mixtures.  Every  efftut  shall  be  made  to 
prevent  the  liquid  frwn  freezing;  frozen 
explosives  material  shall  not  be 
handled.  Emphasis  shall  be  placed  upon 
cleanliness  and  general  housekeeping 
since  contamination  of  these  explosives 
with  foreign,  particularly  gritty,  material 
markedly  increases  their  sensitivity. 
Water  used  for  storage  shall  be  free  of 
bacteria-forming  impurities  which  could 
react  to  form  gases.  Lead  azide  shall  not 
be  allowed  contact  with  copper,  zinc,  or 
alloys  containing  any  concentration  of 
such  metals  because  of  the  likely 
formation  of  other  azides  that  are  more 
sensitive  than  the  original  lead  azide. 
Likewise,  mercury  fulminate  shall  not 
be  allowed  contact  with  aluminum, 
magnesium,  zinc,  brass,  or  bronze. 

(d)  Properties  ofboostering  explosives. 
Explosives  used  for  this  purpose 
include  tetryl,  RDX.  PETN,  and  RDX 
with  added  ingredients.  These 
explosives  have  sensitivities  between 
initiating  explosives  and  those  of 
explosives  used  as  bursting  charges 
such  as  TNT.  They  may  be  ignited  by 
heat,  fiiction,  or  impact  and  may 
detonate  when  burned  in  large 
quantities  or  at  too  great  a  depth.  Some 
of  these  materials  are  toxic  when  taken 
internally  or  by  skin  contact  and  special 
precautions  are  necessary  to  protect 
personnel.  Local  exhaust  ventilation, 
enclosed  process  systems,  automatic 
handling  systems,  etc  .  should  be  used 
to  minimize  dust  in  the  employee's 
breathing  zone. 

(c)  Properties  of  bursting  explosives 
Bursting  explosives  include  explosive  O 
(ammonium  picrate).  amatol,  picric 
acid,  TNT,  tritonal.  RDX  compositions, 
HMX  compositions,  torpex,  DBX,  and 
iHBX.  In  general,  these  materials  are  less 
sensitive  than  initiating  or  boostering 
explosives.  Alkaline  cleaning  agents  or 
other  alkaline  prxxlucts  should  not  be 
permitted  in  buildings  where  large 
quantities  of  these  explosives  are 
handled  Amatol  forms  sensitive 
compounds  with  copper  and  brass. 
Where  explosive  D  is  processed,  lead 
fusible  links  and  solder-type  sprinkler 
heads  should  not  be  used.  DBX  is  an 
aluminized  explosive  that  is  somewhat 
hygroscopic  and  reacts  with  metals  in 
the  same  manner  as  amatol.  HBX  is  also 
an  aluminized  explosive  that  outgasscs 
when  exposed  to  water  and  may  create 
internal  pressure  when  loaded  into 
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ammunition.  HMX  compositions 
usually  result  in  a  very  powerful 
explosive  with  a  high  degree  of  thermal 
stability.  Pentolite  tends  to  separate  into 
its  ingredients  (PETN  and  TNT)  and 
should,  therefore,  be  handled  as 
carefully  as  FETN.  Picratol  is  a  mixture 
of  TNT  and  explosive  D;  the  precautions 
necessary  when  handling  either  shall  be 
observed.  Picric  add  is  highly  acidic, 
corrosive,  and  toxic;  it  shall  be  isolated 
from  lead  and  lead  compounds.  Tetrytol 
IS  a  mixture  of  tetryl  and  TNT  which  is 
stable  in  storage  but  exudes  at  149  "F. 
Dry  tetrytol  slightly  corrodes 
magnesium  and  aluminum  alloys,  and 
wet  tetrytol  slightly  corrodes  a  copper, 
brass,  aluminum,  magnesium,  mild 
steel,  and  cadmium-plated  mild  steel. 
TNT  is  stable  and  does  not  form 
sensitive  compounds  with  metals.  It 
shall,  however,  form  sensitive 
compounds  in  the  presence  of  alkalies. 
It  also  exhibits  well-recognized  toxic 
properties.  Torpex  is  an  aluminized 
explosive  used  mainly  in  underwater 
ordnance.  Non-hygroscopic  and 
noncorrosive,  it  is  stable  in  storage  but 
may  outgas  (hydrogen]  and  produce 
internal  pressure  when  loaded  into 
ammunition.  Tritonal  is  a  mixture  of 
TNT  and  aluminum  powder  and  is  more 
sensitive  to  impact  than  TNT.  Tritonal 
shall  not  be  exposed  to  water.  Plastic 
bonded  explosives  are  conventional 
high  explosives  with  plastic  binders 
such  as  polystyrene,  viton.  estane,  etc. 
Their  sensitivity  varies  with  the 
composition.  The  series  most  frequently 
encountered  are  identified  by  prefix 
PBX  or  LX  and  a  number. 

(d)  Properties  of  other  explosives. 
Other  military  explosives  frequently 
encountered  include  black  powder  and 
nitroglycerin.  Black  powder  is  a  mixtiu« 
of  potassium  or  sodium  nitrate, 
charcoal,  and  sulfur,  highly  sensitive  to 
friction,  heat,  and  impact.  It  deteriorates 
rapidly  on  absorption  of  moisture  but  • 
retains  its  explosive  properties 
indefinitely  if  kept  dry  Nitroglycerin's 
extreme  sensitivity  to  impact  and  - 
friction  is  such  that  it  is  manufactured 
only  as  needed.  Frozen  nitroglycerin, 
while  less  sensitive  than  liquid,  may 
undergo  internal  changes  upon  thawing 
and,  if  enough  heat  is  generated,  may 
detonate. 

(e)  Research  of  additional  properties. 
The  foregoing  does  not  comprehensively 
catalog  explosives  and  properties,  but 
indicates  how  significantly  they  can 
differ.  For  this  reason,  it  is  imperative 
that  contractors  investigate  pertinent 
properties  before  handling  diese  or 
other  explosive  materials.  Contractors 
are  responsible  for  understanding  all 
aspects  of  ammunition  and  explosives 
needed  to  fulfill  contractual  obligations. 


f  184.166   HMdUin  low-energy  Initiator*. 

Typical  precau  ions,  such  as  shielding 
and  safety  glassei ,  shall  be 
supplemented  by  the  following 
measures,  as  appi  opriate,  when 
manufacturing,  p  -ocessing,  using,  or 
testing  low-enei^  r  jinitiators  (initiated 
by  0.1  joule  of  en  srgy  or  less). 

(a)  All  metal  pi  rts  of  equipment  shall 
be  electrically  ba  ided  together  and 
grounded. 

(b)  Persormel  s  lall  wear  clothing  that 
prevents  generati  jn  of  static  electricity. 
Conductive  shoe:  shall  be  tested  with  a 
resistance  meter  tefore  an  operator 
enters  an  area  wdere  low-energy 
initiators  are  beiitg  processed. 

(c)  When  low-dnergy  initiators  are 
being  handled,  p  rsonnel  shall  be 
directly  grounder  by  wrist  straps.  The 
resistance  readin  ;,  taken  once  daily 
when  the  operator  is  wearing  the  strap, 
shall  be  between  250,000  and  one 
million  ohms  when  measured  from 
opposite  hand  tolgroimd.  SpeciaT' 
contact  creams  may  be  used  to  decrease 
the  resistance  to  the  required  value. 

(d)  Class,  acryUc,  or  polycarbonate 
materials  required  for  transparent 
shielding  shall  bt  periodically  coated 
with  an  anti-statv:  material  to  prevent 
buildup  of  static  electricity. 

(e)  The  sounding  of  a  static  electricity 
alarm,  installed  with  the  setting  best 
able  to  provide  a  nple  warning,  signals 
that  work  shall  si  op  until  the  problem 
has  been  located  eind  corrective  action 
taken. 

(0  Work  shall  i  lot  start  in  air- 
conditioned  area  i  until  relative 
humidity  and  tei  iperature  have  been 
checked  (see  §  1^1. 162(h)). 

(g)  No  metal  surface  subjected  to 
rubbing  or  friction  shall  be  painted.  If  a 
lubricant  is  nece  ;sary,  it  should  be  of  a 
composition  that  shall  not  increase  the 
metal's  surface  d  sistance  above  25 
ohms. 

(h)  Work  on  oi  with  initiators  shall  be 
performed  in  are  is  equipped  with 
conductive  floor  and  table  tops. 
Exceptions  may  »e  made  with  the 
initiators  are  in  t  leir  original  packaging, 
or  are  in  part  of  i  finished  metaUic  end 
item  affording  th  ;m  complete  protection 
from  electromagi  elic  or  electrostatic 
energy. 

(i)  Work  shall  lot  be  done  in  the 
vicinity  of  actua!  or  potential 
electromagnetic  )r  electrostatic  fields. 
Sources  of  static  5lectricity  and 
electromagnetic  inergy  mclude  radio 
transmission,  ale  ctrical  storms, 
transformer  stati  )ns,  high  voltage 
transmission  lini  s,  improperly 
groimded  electrif;  circuitry,  rotating 
equipment,  beltsl  etc.  Adequate 
lightning  protect  on  and  grounding  and 
adequate  resistai  ces  for  fixed  sources  of 
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energy  shall  be  estabfished  for  locations 
with  low-energy  initiator  operations 
These  shall  be  shielded  to  afford 
protection  against  local  mobile  radio 
transmission. 

(j)  Electrical  equipment  shall  be 
located  out  of  the  range  of  an  operator 
working  with  a  low-energy  initiator. 
With  soldering  irons,  it  may  be 
advisable  to  groimd  and  limit  energy  to 
levels  below  initiating  thresholds. 

(k)  When  not  part  of  an  end  item  or 
end  item  subassembly,  initiators  shall 
be  transported  only  when  packed 
according  to  the  latest  packing 
specifications  for  low-energy  initiators. 

§164.167    Laboratory  oparatkMis. 

(a)  Research  and  development 
laboratories  and  testing  facilities 
constitute  a  separate  category  involving 
guidance,  restrictions,  and  relief  from 
certain  requirements  prescribed  in  this 
part. 

(b)  Each  operation  at  facilities 
designed  for  blast  and  fragment 
confinement  s^all  be  reviewed  to  ensure 
that  the  explosives  limits  are  within  the 
laboratory  or  test  area  capability. 
Explosives  limits  and  safe  separation 
distances  shall  be  adjusted  as  the 
capability  to  confine  fragment  and  blast 
decreases. 

(c)  A  total-confinement  facility  shall 
be  inspected  after  a  detonation  to  ensure 
structural  integrity,  possibly  reducing 
the  explosives  limits  to  prevent  future 
blasts  frt>m  exceeding  the  retention 
capability. 

(d)  Each  proposed  program  for  the 
laboratory  or  test  facility  shall  be 
reviewed  to  determine  all  potential 
hazards.  Considerations  shall  include: 

(1)  Structural  Umitations  of  the 
facility. 

(2)  Remote  control  viewing  and 
operating  equipment,  if  required. 

(3)  Special  safety  precautions  for 
personnel  elsewhere  in  the  building. 

(4)  Safe  separation  distances. 

(5)  Required  deviations  from  other 
sections  of  this  part. 

(6)  SOPs,  which  shall  at  a  minimum 
include  the  following: 

(i)  Protective  clothing. 

(ii)  Warning  signals. 

(iii)  Fire  and  other  emergency 
procedures. 

(iy)  Special  testing  of  equipment 
needed  before  operations  (such  as  stray 
voltage  and  calibration  checks). 

(v)  Removal  of  all  explosives  not 
needed  for  the  operation. 

(vi)  Arrangements  for  overnight 
storage  of  necessary  explosives. 

(vii)  Inspection  and  cleanup 
procedures  after  a  test  or  detonation. 

(e)  Laboratories  shall  use  no  more 
explosives  than  absolutely  required  for 


a  given  operation.  Particularly 
hazardous  laboratory  operations 
involving  new  or  relatively  unknown 
explosives  should  be  done  by  remote 
control.  Operational  shields  shall  be 
used  in  these  operations  and  in  new  or 
untested  appUcations  of  explosives. 

(f)  When  laboratories  and  testing 
facilities  are  shielded  properly  to 
prevent  the  release  of  fragments,  the 
minimum  incremental  safe  separation 
distances  of  Appendices  A  and  B  to  this 
subpart  shall  apply  to  operations, 
facilities,  and  personnel. 

(g)  If  the  proposed  storage  facilities 
will  confine  the  blast  and  fragments,  or 
if  the  incremental  safie  separation 
distances  are  as  indicated  in 

§  184.167(f),  up  to  15  pounds  of 
explosives,  may  be  stored  without 
consideration  of  storage  compatibility. 
However,  the  operation  shall  be 
reviewed,  as  stated  in  §  184.167(d). 

§164.166    Electrical  testing  of  ammunition 
and  ammunition  components. 

(a)  Type  of  test  equipment.  Electrical 
and  electronics  test  equipment  should 
use  the  weakest  possible  power  source. 
Batteries  shall  be  preferr^  to  110- volt 
power  sources.  No  Power  source  should 
be  capable  of  initiating  the  explosives 
item  being  tested.  When  exceptions 
shall  be  made  because  more  power  is 
needed,  steps  shall  be  taken  to  prevent 
deUvery  of  power  to  the  explosives  item 
in  quantities  sufficient  to  initiate. 
Safeguards  shall  be  provided  against  the 
possibiUty  of  human  error. 

(b)  Layout  of  test  equipment.  Test 
equipment  shall  be  placed  in  hazardous 
atmospheres  only  when  absolutely 
necessary.  Unless  the  test  equipment  is, 
imder  all  circumstances,  incapable  of 
initiating  the  test  item,  operational 
shields  are  required  for  personnel 
protection.  The  most  reliable  way  of 
attaining  and  retaining  this  initiation 
incapability  is  by  protecting  the  test 
equipment,  including  leads,  from 
electromagnetic  induction  and  radiation 
fields  and  electrostatic  energy,  and  by 
providing  the  test  equipment  with  a 
weak  power  source. 

(c)  Use  of  test  equipment.  Test 
equipment  shall  be  used  only  as 
intended  by  original  design.  The 
equipment  shall  be  maintained  by 
qualified  persoimel.  with  operator 
adjustments  limited  to  those  required 
for  testing. 

§  164.169    Heat-conditioning  of  explosives 
and  ammunition. 

(a)  All  ovens,  conditioning  chambers, 
dry  houses,  and  similar  devices  and 
facilities  shall  be  provided  with  dual 
independent  fail-safe  heat  controls.  For 
devices  or  facilities  heated  by  steam 


only,  the  requirement  for  dual  heat 
controls  shall  be  satisfied  if  the  steam 
pressure  is  controlled  by  a  reducing 
valve  (maximum  pressure  of  5  psi, 
unless  otherwise  authorized)  on  die 
taain  building  steam  supply,  and  a 
thermostat. 

(b)  Heat-conditioning  devices  shall  be 
able  to  discharge  overpressure  bom  an 
internal  explosion.  Barriers  or  catching 
devices  shall  restrain  blowout  panels, 
doors,  and  other  venting  apparatus,  to 
prevent  excessive  displacement  during 
an  accidental  explosion. 

(c)  Heat-conditioning  devices  shall  be 
v«ited  to  permit  any  gases  produced  to 
escape. 

(d)  Steam  should  be  used  to  heat 
conditioning  devices;  when  electric 
heating  elements  are  unavoidable,  they 
shall  be  located  where  there,  is  no 
possibiUty  of  contact  with  explosives  or 
flammable  materials. 

(e)  The  blades  of  a  fan  in  a  heat- 
conditioning  device  shall  be  of  non- 
sparking  material;  its  electric  motor 
shall  be  installed  externally.  The  air 
shall  not  recirculate  if  the  heating 
surfaces  exceed  228  T  or  if  the  air 
contains  materials  that  could  collect  on 
the  heating  coils. 

(f)  Electrical  equipment  and  fixtures 
in  or  on  a  heat-conditioning  device  used 
for  explosives  or  flammable  material 
shall  be  approved  for  use  in  the 
hazardous  atmosphere  in  question. 

(g)  The  interior  of  a  heat-conditioning 
device  shall  be  bee  of  crevices, 
openings,  and  other  protuberances  not 
easily  cleaned,  where  dust  or  flammable 
material  could  lodge. 

(h)  All  noncurrent-carrying  metal 
parts  of  a  heat-conditioning  device  shall 
be  interconnected  and  electronically 
grounded. 

(i)  Heat-conditioning  devices  should 
be  installed  in  isolated  locations,  set  up 
to  give  personnel  maximum  protection 
bom  the  effects  of  an  incident.  When 
warranted,  operational  shields  and  other 
personnel  protection  measures  shall  be 
used. 

(j)  Safe  separation  distances  or 
protective  construction  shall  ensure 
against  an  explosives  incident  in  one 
heat  conditioning  device  from 
propagating  to  others.  No  hazardous 
materials  shall  be  placed  in  a  room  or 
cubicle  containing  a  heat-conditioning 
device,  unless  it  can  be  shown  that  an 
accident  in  the  conditioning  device 
would  not  involve  the  other  materials. 

(k)  Heat-conditioning  device 
operating  procedures  require: 

(1)  Limiting  the  explosive  materials  in 
the  device  to  the  type  and  quantity 
authorized  for  the  specific  device 

(2)  Familiarity  with  the  critical 
parameters  of  explosives  composidons 


before  processing  in  a  heat-conditioning 
device.  The  device  shall  not  exceed 
Umits  estabhshed  for  the  hazardous 
composition  being  conditioned. 

(3)  Checking  heat-conditioning  device 
temperatures  at  specified  intervals 
during  operation. 

(4)  Cleaning  the  conditioning  devices, 
ducts,  vacuum  lines,  and  other  parts  of 
the  equipment  subject  to  contamination 
by  hazardous  materials,  before 
introducing  a  different  item  or 
composition  for  conditioning. 

§164.170   Spray  painting. 

(a)  Loaded  ammunition  shall  not  be 
electrostatically  spray  painted. 

(b)  Water  wash  or  dry  filter-type  spray 
booths  shall  be  used  for  loaded 
ammunition. 

(c)  Controls  for  ventilating  fan  motors 
for  spray  painting  booths  shall  be 
interlocked  with  the  controls  for  the 
paint  sprayer.  With  diis  arrangement, 
failure  of  the  ventilating  system  will 
shut  off  power  to  the  paint  sprayer. 

(d)  High-voltage  electricalfv  powered 
paint-spraying  equipment  shall  be 
installed  in  accordance  with  the 
requirements  of  National  Fire  Protection 
Association,  Standard  No.  33, '»  Static 
Electricity,  as  applicable. 

(e)  Conventional  equipment  used  for 
spray  painting  in  standard  spray  booths 
shall  meet  the  requirements  of  NFPA 
Standard  No.  33.  The  nozzles  of  all 
spray  guns  shall  be  electrically 
grounded  because  of  die  static 
electricity  generated. 

§164.171    Drying  freshly  painted  loaded 
ammunition. 

Ovens  used  iH  drying  loaded 
ammunition  shall  comply  with  the 
National  Fire  Codes.  Other  requirements 
include  the  following: 

(a)  Automatic  thermostatic  controls 
shall  regulate  temperatures  once  they 
reach  a  maximum  determined  by  the 
ammunition  and  explosives  involved.  It 
is  recommended  that  temperatures  not 
exceed  1 70  °F. 

(b)  Automatic  internal  sprinkler 
systems  shall  equip  each  oven  and  shall 
conform  with  NFPA  Standard  No.  IS.^o 
Installation  of  Sprinkler  Systems. 
Automatic  operation  of  the  system  may 
be  accomplished  by  approved  electrical 
heat-actuated  devices,  installed  as 
required  for  NEC-defined  class  I, 
division  1,  group  D,  hazardous 
locations.  Refer  to  NFPA  Standard  No. 
70,  National  Electric  Code. 

(c)  Hot  air  or  other  means  may  supply 
heat,  provided  ammimition  and 


"Copies  may  be  obtained  from  the  National  fire 
Protection  Association,  Batterymarch  Parli.  Attii 
National  Fire  Codes  Subscription— Ser\' ice 
Department.  Quincy.  MA  02269. 

™See  footnote  15  to  §  184.170 
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explosivw  we  kept  Gtom  contact  with 
coils,  ndiators.  and  haating  eiaments. 

(d)  In  case  of  poww  £uhue,  the  heat 
supply  for  any  conveyor  system  shall 
automatically  stop. 

(e)  Electric  diyiog  units  that  are  not 
approved  for  use  in  class  I  hazardous 
locations  should  be  designed  so  that 
solvent  vapor  ccMacentration  in  the  oven 
is  kept  below  25  percent  of  its  lower 
explosive  limit. 

{184.172    Rewofk.  dtaassambly. 
renoveHon,  and  msintMwnce. 

(a)  Rework  and  disassembly 
operations  shall  not  usually  be 
conducted  with  other  inert  or  explosives 
operations.  However,  when  concurrent 
scheduling  cannot  be  avoided, 
operations  shall  be  sufficiently 
distanced  from  one  another  to  protect 
adjacent  personnel  and  equipment,  and 
prevent  propagation  to  adjacent 
explosives.  Such  separation  may  be 
accomplished  with  Q/D.  operational 
shielding,  or  the  remote  control  of 
operations. 

(b)  The  operator  and  all  other 
personnel  shall  be  fully  protected 
during  rework  and  disassembly 
operations  known  or  expected  to  use 
force  exceeding  assembly  specifications 

(c)  If  A&E  items  have  been  assembled 
normally,  the  same  equipment,  tools, 
methods,  and  applied  forces  may  be 
used  to  disassemble  them,  hi  such  cases, 
only  that  personnel  protection  required 
during  the  assembly  operations  is  also 
required  during  the  rework  or 
disassembly  operations.  Care  shall  be 
taken,  however,  to  ascertain  that  the 
assembly  was  normal  and  that  the 
surfaces  to  be  separated  are  not 
corroded  and  not  sealed  with  metallic 
applicants. 

(d)  When  renovation  or  maintenance 
not  adequately  addressed  in  the  contract 
is  required,  the  contractor  shall  request 
specific  safety  guidance  through 
contract  channels. 

§184.173    Munitions  loading  and 
associatad  operations. 

(a)  Screening  and  blending  high 
explosives.  Bulk  high  explosives 
intended  for  processing  shall  be 
screened  or  visually  inspected  and 
passed  over  a  magnetic  separator  to 
detect  extraneous  material  for  removal 
Screening  equipment  shall  not  subject 
explosives  to  pinching,  friction,  t>r 
impact.  Explosives  screening  units 
without  exhaust  ventilation  shall  be 
thoroughly  cleaned  as  often  as  necessary 
and  after  every  shift,  to  prevent 
hazardous  accumulations  of  explosives 
dvists. 

(b)  Screening  and  blending  initiating 
\plosives.  Suitable  operational  shields 


shall  be  provided  lor  screening  and 
blending  operations  mvolving  initiating 
explosives,  or  opsators  shall  he  located 
at  intraline  distanf»  from  screening  and 
blending  Cacihtiee. 

(c)  Ejcpiosives  melting.  (1) 
Temperatures  used  for  melting 
explosives  and  kaeping  e}q>losives 
molten  should  not  exceed  228  "F 
However,  steam  pressures  up  to  15  psi 
(250  "F)  may  be  uW  to  melt 
omposition  B  and  similar  binary 
explosives  and  to  maintain  a  molten 
state.  I 

(2)  Melt  unit  vaves  and  melt  mix 
draw-off  or  other  lines  carrying  molten 
explosives  shall  pirovide  against  friction 
or  impact  capable  of  initiating  the 
explosives.  Diapbragm-type  valves 
should  be  disassefnbled  and  inspected 
regularly.  Damaged  or  old  diaphragms 
shall  be  replaced  bo  no  cracks  allowing 
metal-to-metal  contact  can  develop. 
Draw-oflf  lines  should  be  constructed  to 
prevent  exposurojof  threads,  fastening 
screws.,  and  bolts  both  outside  and 
between  the  flan|  es.  A  sealing 
compoimd  shoulp  be  used  to  prevent 
explosives  seepage  or  vapor 
condensation  on  the  contacting  surfaces 
of  the  bolts,  flan^,  screws,  and  nuts. 
Melt  mix  kettle  craw-off  pipes  should 
be  electrically  cafinected  to  items  being 
filled  during  drai^'-off  operations.  Items 
shall  be  individually  grounded  unless 
tests  show  that  grounding  through 
contact  surface  is  adequate. 

(3)  Wet-type  collectors  effectively 
remove  dust  and  vapors  from  exhausted 
air.  and  are  recommended  for  melt  mix 
exhausting  systei  ns.  Water  in  the  wet 
collector  will  no  l>e  recirculated  unless 
the  system  remo<  'es  hazardous 
suspensions.  Water  retaining  such 
explosives  shall  )e  discharged  to  a 
sump  designed  t  >  keep  such  explosives 
wet.  The  exhaus  and  collecting 
equipment  shall  pe  regularly  inspected 
and  flushed  of  explosives 
accumulations,  when  protective 
construction  prevents  propagation  of  a  . 
detonation  between  melt  kettles,  a 
complete  dust  a4d  vapor  collection 
system  shall  equip  each  kettle. 

(d)  Agitation  Agitation  nitrators. 
washers,  and  otljer  machines  which, 
because  of  the  hazard  of  the  process  and 
the  possibility  of  the  process  material 
decomposing,  as  equipped  with 
mechanical  agitators,  shall  have  at  least 
two  means  of  agitation,  each  operating 
from  an  indeper  dent  power  source  to 
maintain  agitati(  >n  if  one  fails. 

(e)  Machining  of  explosives  (I)  High 
explosives,  case  1  or  uncased,  that  may 
be  machined  wi  bout  special  personnel 
protection  and  \  rithout  coolant,  if  no 
metal-to-metal  c  ontact  is  involved, 
include:  Amato  ,  Octol,  TNT 
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compositioQ  B.  explosive  D.  and  KDUU 
TNT  compositions  containing  60 
percent  or  less  RDX. 

(2)  High  explosives,  cased  or  uncased, 
that  may  he  machined  without  special 
personnel  protection  provided  a  coolant 
is  directed  on  the  tool  and  explosives  at 
their  point  of  contact  and  no  metal-to- 
metal  contact  is  involved,  include: 
baratols,  pentoUte  (50-50  and  10-90). 
tetrytol,  and  cyclotols  (composition  B 
less  than  60-40;  that  is,  70-30). 

(3)  When  essential,  other  high 
explosives  may  be  machined  by  remote 
control,  with  the  operator  protected  by 
a  suitable  operational  shield;  however, 
initiating  explosives  should  not  be 
machined  if  desired  shapes  or  sizes  can 
be  obtained  by  other  means,  such  as 
forming. 

(4)  When  an  unprotected  operator  is 
involved  in  drilling,  only  a  single  drill, 
with  a  diameter  greater  than  1/4  inch, 
shall  be  used. 

(5)  Machining  of  cased  explosives  is 
permitted  in  an  operation  requiring 
removal  of  metal  before  or  after  tool 
contact  with  the  explosives  filler. 
provided  that  operators  are  protected  by 
operational  shields  and  perform  it  by 
remote  control. 

(6)  Where  wet  machining  is  to  be 
performed,  automatic  interlocking 
devices  shall  prevent  machining  from 
starting  until  coolant  is  flowing.  These 
controls  shall  also  be  capable  of 
stopping  the  machining  if  the  coolant 
flow  is  interrupted.  When  coolant  flow 
must  stop  for  adjustment  of  machining 
tools,  positive  means  shall  be  devised  to 
ensure  that  flow  of  coolant  is  restored 
and  all  automatic  control  devices  are 
operating  before  machining  can  resume 

(7)  The  lineal  and  rotational  speeds  of 
tools  used  for  the  machining  of 
explosives  shall  be  maintained  at  the 
minimum  necessary  to  perform  the 
operation  safely  and  efficiently  These 
shall  not  exceed  210  linear  feet  per 
minute  nor  525  revolutions  per  minute 
The  rate  of  feed  should  likewise  be  the; 
lowest  consistent  with  safety  and 
efficiency,  based  on  the  explosive 
materials  being  machined 

(8)  Pneumatically  or  hydrauUcally 
driven  machine  tools  are  preferred  for 
all  machining  operations  on  high 
explosives.  Control  mechanisms  for 
hydraulic  and  pneumatic  equipment 
shall  prevent  unauthorized  personnel 
from  tampering  with  speeds 

(9)  In  all  machining  operations  ou 
cased  or  uncased  high  explosives, 
procedures  during  tool  adjustments 
shall  prevent  contact  between  movmg 
parts  of  the  machining  equipment  and 
metallic  parts  of  the  case  or  holding 
fixtiues. 


(10)  Machining  tools  shall  be 
compatible  with  the  explosives  being 
processed.  Dull  or  damaged  tools  shall 
not  be  used  for  machining  high 
explosives. 

(11)  The  explosives  products  resulting 
from  mitrhining  operations  shall  be 
removed  by  an  exhaust  system  meeting 
NEC  requirements,  or  by  immersion  in 

a  stream  of  water  flowing  away  from  the 
operation.  Refer  to  NFPA  Standard  No. 
70. 

(12)  Machining  of  explosives  of 
questionable  quality  during  an 
ammunition  and  explosives 
demilitarization  process  shall  be 
accomphshed  by  remote  control,  with 
operators  protected  by  operational 
shields. 

(f)  Assembly  and  crimping  of 
complete  rounds.  Each  assembly  and 
crimping  operation  shall  be  separated 
from  other  operations  by  structures  or 
shielding  siifficient  to  contain  any 
fragments  produced. 

(g)  Pressing  explosives.  (1)  Each 
pelleting  operation  involving  black 
powder,  tetryl,  TNT.  or  other  explosives 
of  similar  sensitivity;  and  each 
operation  involving  the  pressing  or 
reconsolidating  of  explosives,  shall  be 
conducted  in  a  separate  room  or  cubicle 
having  walls  of  sufficient  strength  to 
withstand  an  explosion  of  all  explosives 
present. 

(2)  Pressing  or  reconsofidating 
explosives  in  small  caliber  rounds, 
tracer  bodies,  tetryl  lead-ins,  detonators, 
and  similar  items  shall  be  performed  on 
machines  having  consoUdating  stations 
designed  to  preclude  propagation 
between  stations  and  provide  adequate 
operator  protection.  Curators  shsdl  be 
behind  tested  protective  harriers  during 
such  operations. 


(3)  Punches  and  dies  shall  be  in 
matched  sets  that  have  passed 
inspection.  AU  punches  and  dies  used 
in  explosives  pressing  operations  shall 
imdergo  a  rigid  test,  such  as  a 
magnaflux  or  X-ray,  before  use  and 
regularly  thereafter.  In  a  pelleting  press, 
punches  and  dies  shall  be  replaced  with 
matched  sets  checked  and  c^brated  by 
a  control  laboratory. 

(h)  Protection  of  primers.  Equipment, 
transportation,  and  operations  shall  be  ■ 
designed  to  protect  loose  primere  or 
primers  in  components  from  accidental 
impact  or  pressure.  When  feasible,  a 
protecting  cap  shall  cover  the~primer. 

(i)  Explosives  washout  and  flashing 
facilities.  When  washout  operations  are 
placed  in  operating  buildings  or  other 
locations,  they  shall  be  separated  bom 
other  operations  by  operational  shields 
or  proper  distances.  Ammunition  items 
subjected  to  washout  operations  shall  be 
subsequently  inspected  to  ensure 
against  residual  explosives 
contamination.  When  contamination  is 
confirmed,  decontamination  shall 
precede  disposal.  Decontamination  of 
ammunition  items  by  flashing  (exposure 
to  flame)  shall  be  performed  at  the 
explosives  destruction  (burning)  area  or 
in  approved  incinerators. 

(j)  Heat  sealing  equipment.  Electric 
heat  seaUng  machines  should  be 
separated  from  other  operations. 
Temperature  limits  for  heat  sealing 
equipment  shall  be  established,  with  a 
safety  factor  below  the  ignition 
temperature  of  explosives,  propellants, 
or  pyrotechnics  involved. 

(k)  Rebowling  operations.  Rebowling 
operations  involving  lead  azide  and 
primer  mixes  shall  be  performed  by 
remote  control,  with  the  operator 
protected  by  an  operational  shield. 


(1)  Thread  cleaning.  (1)  Nonfeirous 
picks  shall  be  used  for  thread  cleaning. 
Stainless  steel  brrishes  may  be  used  to 
clean  threads  of  explosives-loaded 
projectiles  if  a  fuze  seat  liner  separates 
the  thread  cleaning  operation  &t>m  the 
explosive  charge.  Operators  do  not  need 
operational  shields;  however,  thread 
cleaning  operations  should  be  separated 
from  unrelated  operations. 

(2)  Power-actuated  thread-chasing 
tools  may  be  used  to  clean  loaded 
projectiles  when  threads  are  imperfect 
because  of  previously  appUed  sealers, 
provided  the  operation  is  performed 
within  a  separate  cubicle  and  by  remote 
control.  Hand-operated  thread-chasing 
tools  may  be  used  when  no  explosives 
are  present  in  the  threads. 

(3)  Neither  correcting  cross  threads 
nor  thread  cutting  shall  be  performed  on 
projectiles  containing  explosives. 
Straightening  crossed  threads  is 
considered  thread  cutting. 

(m)  Profile  and  alignment  gaging 
operations.  (1)  Operational  shields  shall 
enclose  each  profile  and  aligiunent 
gaging  operation,  excluding  small  arms 
ammunition,  to  protect  adjacent 
operations.  The  layout  of  the  equipment 
and  the  operational  procedures  shall  be 
developed  to  minimize  personnel  injury 
and  property  damage  in  case  of 
accident. 

(2)  During  chamber  gaging  of  high 
caliber  fixed  ammunition,  the  gage 
should  be  pointed  toward  a  dividing 
wall  or  other  barrier  and  the  round 
inserted  and  removed  by  the  same 
operator  In  no  case  shall  the  round  be 
left  in  the  gage.  Rounds  of  mortar 
ammunition  shall  be  gaged  before 
attaching  propellent  increments  and, 
imless  prohibited  by  the  design 
characteristics,  before  assembly  of  the 
ignition  system. 


APPENDIX  A  TO  Subpart  M  of  Part  184.— Hazard  Division  1.1— Uboratories  Q/D 


Quality  (lbs) 
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10 

20 

30 

40 


Not 
over 


1 
2 
5 
10 
20 
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40 
50 


Distance  (ft)^ 


Inhabited 

building 

distance 


40 

50 

70 

90 

110 

125 

140 

150 


Put)lic 
traffic 
route 


25 
30 
40 
55 
65 
75 
85 
90 


Intraline 


20 
25 
30 
35 
45 
50 
55 
60 


'  The  distant  above  rray  tie  used  only  when  structures,  t)last  mats,  and  so  forth,  can  completely  contain  fragments  and  det)ris.  If  fragments 
^nnot  be  conteined  or  the  quantity  of  high  explosives  exceeds  50  pounds,  then  the  (fistances  shall  be  obtained  from  the  Q/D  aooendrces  of 
Subpart  F  of  this  part 
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APPENDIX  B  TO  Subpart  M  of  Part 
184.— Hazard  Division  1.3— Lab- 
oratories Q/D 


QuoTflity  (lbs) 

Distance  (ft) 

Over 

Not 
over 
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hnitrfng 
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traffic 
route 

Intraline 

0 

5 

10 

20 

30 

50 

80 

100  .... 
ISO  .... 

5 

10 

20 

30 

50 

80 

100 
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200 

10 
15 
20 
25 
30 
35 
40 
45 
50 

10 
15 
20 
25 
30 
35 
40 
45 
50 

10 
15 
20 
25 
30 
35 
40 
45 
50 

SubfMirt  N— Testing  Requirements 

S  184.175    Program  requlrentents. 

The  contractor  is  responsible  for  the 
safety  of  testing  programs  and  shall 
designate  an  individual  to  be 
responsible  for  each  program.  Technical 
information  about  the  ammunition 
items,  explosives,  and  weapon  systems 
shall  be  considered  so  that  the  required 
safety  measures  may  be  engineered  into 
the  test  plans. 

§184.176    Operating  prvcautions.  - 
Special  safety  precautions  to  be 
considered  during  SOP  development: 

(a)  Protection  for  percussion  elements, 
i.e.,  primers,  caps,  etc.,  shall  be 
provided  in  the  design  of  equipment, 
transportation,  and  operations  to  protect 
them  from  accidental  initiation. 

(b)  Cartridges  and  projectiles  larger 
than  60mm,  when  hand  carried",  shall  be 
handled  one  at  a  time. 

(c)  Fuzed  projectiles  shall  not  be 
handled  by  the  fuzes  alone. 

(d)  Powder  charges  shall  be 
transported  in  closed  containers  to 
prevent  accidental  ignition. 

(e)  Only  trained  personnel  shall 
perform  operations  on  explosives- 
loaded  ammunition  components. 

(f)  No  work,  adjustment,  or 
observation  should  be  permitted  on  a 
weapon  system  that  is  loaded  and  ready 
for  Bring,  except  to  check  and  adjust 
azimuth  and  elevation.  In  no  case  shall 
a  lanyard  be  attached  until  the  piece  is 
ready  to  be  fired.  No  one  shall  step  over 
the  lanyard  once  it  is  attached.  On 
weapons  equipped  with  safety  locks,  the 
lock  may  be  released  after  the  lanyard 
has  been  attached.  In  the  case  of  small 
arms,  the  bolt  shall  be  kept  open  at  all 
times,  except  where  actually  firing. 

(g)  Ammunition  and  explosives 
material,  except  inert  components,  shall 
not  be  debvered  to  machine  shops  or 
"'her  locations  not  specifically 
..estgnated  for  this  work  or  modification 


or  improper  mixing 
rs,  as  associated 
ts,  shall  be 
particularly  at  test 


without  the  approvhl  by  responsible 
contractor  authorii 

(h)  The  premat 
of  fiiels  and  oxidi: 
with  liquid  propel 
avoided.  This  app" 
stands  and  test  faculties  when 
transfierring  bquid  bropellants. 

(i)  Remote  contr«|l  of  mechanical 
devices  shall  replat:e  manual  activation 
whenever  possible. 

(j)  Guns  operated  by  remote  control 
shall  be  eqtiipped  with  cease  fire 
devices  for  halting  operations  when  a 
hazardous  conditidi  occurs.  These 
devices  shall  be  in  lependent  of  the 


regular  controls  so 


operations  can  be 


explosives-loaded 


rooms  or  boxes  are 
following  shall  ap:  i 
(1)  Firings  firom 


stopped  if  the  regu  ar  controls  should 
fail. 

S  184.177    Test  hazards. 

(a)  Inert-loaded  0r  minimum-charged 
ammunition  should  be  used  in  lieu  of 


tems  when  the  test 


objectives  are  not  <  ffected. 
(b)  When  tempei  ature-conditioning 


utilized,  the 

ly: 

emperature- 


controUed  facilltie  ;  shall  be  on  an 
azimuth  approved  ay  the  contractor's 
responsible  representative.  No  weapon 
shall  be  fired  in  an  enclosed  area  unless 
the  muzzle  is  local  ed  outside  the  port 
opening.  Destructi  )n  tests,  excess 
pressure  tests,  andjtests  of  classes  of 
guns  known  to  be  tmsafe  (where  the 
possibility  of  breedh  failures  exists) 
shall  be  conductec  with  portable  shields 
or  equivalents  pla(  ed  on  each  side  of 
the  breech  and  wil  i  a  protective  plate 
to  the  rear  of  the  n  ount,  forming  a 
barrier. 

(2)  All  equipmei  it  used  in  the 
temperature  condi  ioning  of  explosives 
shall  comply  with  Q/D  requirements, 
unless  in  explosives  buildings. 

(3)  Hot  temperature  conditioning 
equipment  shall  h  tve  dual, 
independent,  auto  natic  controls  to 
prevent  the  desire  1  testing  temperature 
from  being  exceed  3d.  Controls  shall  be 
designed  to  fail  in  the  off  position. 

(c)  No  firing  sha  1  be  permitted  unless 
people  in  the  area  are  under  adequate 
cover 

§  184.1 78    Test  clearance. 


(a)  Clearance,  to 


be  obtained  before 


performing  each  t(  st,  shall  be  granted 
only  by  responsib  e  contractor 
personnel  with  jufisdiction  in  the 
danger  area  wherel  the  test  is  to  be 


performed.  When 


reburied,  air  space 


clearances  shall  b !  obtained  in 
accordance  with  1  )cal  and  Federal 


Aviation  Administration  Handbook^'^ 
requirements. 

(b)  The  contractor  personnel 
responsible  for  the  test  areas  where  the    ^ 
weapon  system  is  located  shall  obtain 
the  necessary  coordination  and 
clearance  from  their  counterparts  when 

a  test  may  encroach  upon  other  danger 
areas. 

(c)  To  ensure  that  danger  areas  are 
clear  of  personnel  and  ships,  vessels, 
and  other  craft,  clearance  for  impact  and 
airburst  danger  areas  shall  be  obtained 
before  firing  on  or  over  water. 

§184.179    Warning  and  communication 
systems. 

A  warming  system  shall  be 
established  for  each  testing  program, 
comprising  some  combination  of  flags, 
lights,  and  sound  signals.  If  personnel 
authorized  to  enter  a  test  area  are  not 
familiar  with  the  system,  they  shall  be 
escorted  by  knowledgeable  persoimeL 
Test  areas  should  be  equipped  with 
adequate  communication  facilities,  such 
as  telephone  and  radio. 

§  184.180    Specific  Items  for  test ' 

The  safety  requirements  for  testing 
specific  items  of  ammunition  vary 
according  to  the  type  of  ammunition, 
design  features,  explosives 
characteristics,  test  facilities,  climate 
and  terrain  environment,  and  other 
related  factors.  These  factors  shall  be 
considered  and  specific  test  criteria 
included  in  the  test  plan. 

(a)  Recoilless  weapons.  (1)  All 
personnel  shall  be  protected  against 
breech  blast  and  malfunction  of  the 
round.  The  danger  area  in  open  range 
firing  shall  extend  to  the  rear  of  the 
weapon.  300  feet  for  calibers  up  to  and 
including  75mm  and  450  feet  for  all 
others.  The  danger  zone  may  be  reduced 
only  when  effective  barricades  confine 
the  blast  effect. 

(2)  The  safety  switch  on  a  rifle  shall 
not  be  advanced  to  the  firing  position 
until  the  breechblock  is  closed  and  all 
preparations  for  firing  are  completed. 

(3)  Because  the  blast  from  salvo  firing 
can  obscure  a  misfire,  ripple  firing  is 
preferred.  When  salvo  firing  cannot  be 
avoided,  a  wait  of  at  least  2  minutes 
shall  precede  the  opening  of  any 
breechblock  after  a  one-volley  salvo. 

(4)  Unbumed  propellant  fix)m  any  test 
firing  shall  not  accumulate  in  the 
surrounding  area.  Safe  methods  shall  be 
developed  for  cleanup, 
decontamination,  and  disposal. 

(b)  Pyrotechnics.  Shielaied  enclosiues 
should  be  used  when  testing 
pyrotechnic  items  inside  a  building. 
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Enclosures  shouM  be  vented  to  the 
outside,  preferably  through  the  root  to 
prevent  exposure  of  personnel  to  flame. 
toxic  gases,  and  heat,  and  to  prevent 
rupture  of  the  enclosures. 

(c)  Static  tests  of  propellant  motors 
and  engines.  Static  test  stands  are  used 
for  soKd  propellant  motors  and  liquid 
propellant  engines  in  any  combinati<ms. 
Fire,  blast,  and  fragments  shall  be 
considered  in  establishing  safe 
distances.  Static  test  stands  shall  be 
designed  to  restrain  motors  and  engines 
undergcHng  tests. 

f  184.181    Malfunctions. 

For  the  purposes  of  this  part, 
malfunction  applies  to  the  ammunition 
and  the  weapon  systems  or  pieces 
involved. 

(a)  Cook-off.  Automatic  functicm.  or 
cook-off.  of  a  round  left  in  a  hot  gun  for 
an  extended  period  is  possible  in  tests 
involving  a  high  rate  of  fire,  particularly 
with  machine  guns  and  anti-aircraft 
guns.  This  possibiUty  largely  depends 
upon  the  gun's  rate  of  heat  dissipation. 
High  air  temperature,  low  wind 
velocity,  low  elevation  of  the  gun,  and 
confinement  of  the  gun  are  also  btilars. 
To  prevent  cook-off,  the  barrel  of  the 
empty  gun  shall  be  frequently  cooled.  If 
a  round  is  retained  or  remains  in  a  hot 
gtm  with  the  breech  closed,  people  in 
the  vicinity  shall  remain  imder  cover 
until  the  gun  has  cooled.  If  a  round  jams 
and  the  breech  fails  to  close,  personnel 
in  the  danger  zone  shall  take  cover  and 
remain  there  until  the  gun  has  cooled.     . 
(1)  Adequate  cooling  periods  are: 


Type  of  cooling 

Time 
(minutes) 

Water 

5 
15 

Air  (machine  guns)  

Air  (other  guns) 

30 

(2)  The  danger  zone  for  personnel  in 
the  vicinity  of  the  gun  firing  explosive 
ammunition  shall  be: 

Type  of  gun 

Radius' 
(feet) 

Machine  guns  

Less  than  or  equal  to  75mm 
Over  75mm  through  105mm 
Over  105mm 

600 
1.200 
1.800 
2,400 

Ra<fii  may  be  halved  when  ball  ammunition 
or  rot^  with  inert  projectiles  are  used.  The 
use  of  barricades  to  confine  blast  effects  mav 
also  reduce  the  danger  zone. 

(3)  The  danger  zone  down  range  shall 
be  maintained  as  for  actual  firing  until 
the  danger  of  cook-off  has  passed. 

(b)  Premature  burst  If  a  premature 
burst  occurs,  the  test  shall  be  suspended 
or  the  lateral  Umits  of  the  danger  zone 
increased  in  accordance  with  prescribed 


safety  distances  before  the  test 
conUnues.  The  increased  lateral  limits 
shall  be  maintaiDed  until  the  particular 
test  is  completed. 

(c)  Misfire.  After  a  misfire,  all  persons 
shall  stand  clear  of  the  breech,  in  case 
the  round  functions  and  the  gun  recoils. 
All  electrical  ccnmections  that  could 
cause  firing  of  the  gun  shall  be 
disconnected.  The  appropriate  danger 
zoiie  for  the  actual  firing  rfiall  be 
maintained  during  dte  waiting  period, 
until  the  doogar  (rf  cook-off  has  passed. 
The  removed  round  shall  be 
immediately  placed  whwe  subsequent 
detonation  could  not  cause  injury  or 
damage.  In  the  case  of  misfirw 
involving  small-cahber  rockets  and 
small-arms  ammonition,  the  rounds 
should  be  immersed  in  water  (unless  the 
results  of  prior  analyses  or 
investigations  preclude  such  practice). 
Misfire  procedures  shall  be  established 
to  include  attempts  to  refire  weapons, 
waiting  periods,  cooling,  operational 
precautions,  and  disposition  of 
ammunition.  Once  these  procedures 
have  been  carried  out.  the  firing  pin  and 
mechanism  shall  be  checked,  and  the 
barrel  of  the  gun  examined  to  ensure 
that  it  is  clear,  then  firing  may  resume. 
Appendices  A  through  H  of  this  subpart 
provide  general  guidance  on  what  to  do 
w^ien  misfires  occur. 

(d)  Hangfire.  A  hangfire  is  a  delayed 
firing  occurring  as  a  short  time  lag ' 
between  the  striking  of  the  firing  pin  on 
the  primer  and  die  ignition  erf  the 
.  primer,  igniter,  or  propellant.  All 
hangfires  shall  be  immediately  r^orted 
to  responsible  persoimel.  This  is 
particularly  important  for  early 
detection  of  trends.  In  these  cases,  the 
firing  of  aparticular  lot  of  ammunition 
shall  be  suspended  unless  responsible 
authorities  advise  differently 

§  184.182    Ammunition  and  dud'recovery. 

Open-air  test  area  rccoverj' 
requirements  follow: 

fa)  Making.  When  projectiles  or 
bombs  with  live  fuzes,  live  boosters,  or 
high  explosive  are  fired  for  impact  on. 
or  burst  over,  a  recovery  field.  obser\ers 
stationed  in  a  protected  place  shall 
record  the  location  of  duds  and 
exploded  rounds.  Before  leaving  a 
recovery  field  or  impact  area,  personnel 
in  charge  of  cleaning  the  fields  shall 
mark  duds  and  exploded  rounds  with 
the  appropriate  color-coded  flag  or 
device.  Where  locations  cannot  be 
marked,  fields  shall  be  posted  with 
warning  signs  and  entry  shall  be 
restricted. 

{}})  Policing.  Personnel  shall  be 
prohibited  from  touching  or  in  any  way 
disturbing  dud  ammunition.  Unfu'zed  or 
inert-fuzed  live  ammunition  or 


ammunition  components  that  have 
failed  to  ftmction  during  a  test  shall  be 
recovered  only  in  accordance  with  the 
SOP  developed  by  the  contractor. 

(c)  Destruction.  All  tjpes  of 
ammunition  and  explosives  shall  he 
disposed  of  in  accordance  with  this 
part,  contract  requirements,  or 
instructions  provided  by  the  contracting 
officer  * 

§1M.183    Personnel  shelters. 

(a)  General.  Responsible  personnel 
shall  requite  all  within  the  danger  zone 
to  take  cover  during  tests  where 
fragmentation  might  occur.  The  person 
charged  with  attaching  the  lanyard  shall 
be  the  last  to  leeve  the  gtm 
emplacement,  and  shall  advise  the 
responsible  person  that  all  personnel  are 
clear  befofe  any  firing. 

(b)  Portable  bombproof  s  for  fire 
observation.  All  portable  bombproofs 
used  for  fire  observation  shall  be  on  the 
gun  side  of  the  impact  point;  no  closer 
than  200  yards  from  the  impact  point; 
and  in  the  sectors  between  compass 
headings  45  and  80  degrees  and 
between  280  and  315  degrees  (compass 
centered  on  impact  point  with  0  and 
360  degrees  at  the  firing  point).  When 
the  impact  will  result  in  fiBgmentation, 
the  bombproof  should  be  located  behind 
the  firing  line  in  the  sectors  between 
compass  headings  100  and  135  degrees 
and  between  225  and  260  degrees 
(compass  centered  on  firing  point  with 

0  and  360  degrees  at  the  impact  point). 
It  should  be  so  oriented  with  respect  to 
the  impact  that  no  wall  surface  is 
presented  to  fragmentation  at  an  angle 
greater  than  60  degrees.  This  can 
usually  be  done  by  centering  oi,e 
intersection  of  the  walls  of  a  square  or 
U  type  bombproof,  or  pointing  the  apex 
of  a  pointed  V  type,  toward  the  impact 
point  Under  no  circumstances  shall  the 
orientation  expose  the  rear  of  the 
bombproof  to  gunfire  and  fragmentation. 
Obser\'ations  from  bombproofs  shall  be 
indirect,  using  mirrors,  periscopes,  or 
other  suitable  devices.  Refer  to 
Appendix  I  to  this  subpart. 


Type 

Location  and 
use 

Wan 

Portable  rein- 
forced con- 

At firing  fronts 
wtien 

12  inches. 

crete  bomt>- 
proof(open 
back)' 

alongside  or 
to  rear  of 
gun  and  off- 
set from 
line  of  fire 
for  any 
class  of  fire. 
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Type 


Annoredrail-  ' 
way  mounts. 


Poctable  boM- 
er-plate  bar- 
rier. 


Localiofi  and 
use 


At  iring  fronts 


Portable 
arrrxx-piate 
barrier. 


Armorplate 
sheets. 


WaH 


f  184.184    Tfl 
I  for) 


armorplate. 


akxigsideor 
to  rear  of 
gun  and  off- 
set from 
line  of  fire 
for  any 
dass  of  fire. 

At  firing  fronts 
for  inert 
stvapnelor 
lowexpk)-  . 
sive  up  to 
and  includ- 
ing 155  mm 
and  all 
small-arms 
ammunition. 

At  firing  fronts 
when  to 
rear  and 
offset  from 
line  of  fire 
for  any 
classes  ex- 
cept high 
explosive  or 
plate  firing. 

At  firing  fronts 
for  gre- 
nades, 
primer  deto- 
nators, and 
ground 
troop  sig- 
Ttals. 


y4-inch 
steel 
plate. 


3-inch  ar- 
morplate. 


'4j-inch  ar- 
morplate. 


UMI 


Ing  of  aminunitlon  or 
II 


'  This  type  may  be  used  for  fire  observation 
in  the  field,  provided  the  bomtiproof  Is  offset 
from  the  line  depending  upon  the  caliber  of 
guns  used,  and  in  accordance  with 
§184.182(0). 


(a)  Ammunition  shall  not  be  placed  in 
any  gun  until  kt  is  in  firing  position  and 
ready  to  sh^ 

(b)  Safety  devices  on  gun  moimts  and 
ranges  shall  be  kept  in  operating 
condition  and  tested  before  use.  If  a 
malfunction  occurs,  test  operations  shall 
cease  and  a  report  made  to  the 
responsible  supervisors. 

(c)  Every  Mieapon  removed  from  a 
firing  positiom,  storage  case,  or  rack;  or 
picked  up  by  any  operator,  shall  be 
inspected  for  the  presence  of 
ammimition  In  the  chamber,  magazine, 
or  feed  mechuiism,  and  for  obstruction 
in  the  bore,   j 

(d)  The  chamber,  magazine,  and  feed 
mechanism  aJF  all  gims  should  be  open 
during  handling  and  transportation. 
When  practic  able,  a  safety  block  should 
be  used  in  the  chambers  of  weapons. 

(e)  Primersi  of  misfired  rounds  may  be 
hypersensitiye;  precautions  should  be 
taken  during  itheir  removal  from  the 
gim,  handling,  and  disposal. 

(f)  Firing  on  ballistic  ranges,  expect  in 
function  andjcasualty  tests,  shall  be 
from  fixed  rekts. 

(g)  When  sand  butts  are  used  to  stop 
bullets,  a  reimforced  concrete  wall 
should  be  ccjistructed  at  sufficient 
distance  behind  the  retaining  wall  to 
permit  inspebtion.  This  is  necessary 
because  bullets  tend  to  tunnel  through 
the  sand  anc  penetrate  the  retaining 
wall  after  coi  itinued  firing.  To  discover 
any  such  pel  letration,  the  inner  face  of 
the  second  v  all  should  be  inspected 
frequently.  I  terrain  effectively  protects 


the  rear  of  the  range,  no  concrete  wall 
is  necessary. 

(h)  Because  bullets  tend  to  ricochet 
from  a  sand  bank,  the  roofis  of  enclosed 
ranges  should  be  protected,  to  prevent 
penetration. 

(i)  When  water  traps  are  used  to 
receive  a  fired  bullet,  interlocks  shall  be 
provided  to  prevent  firing  of  the  test 
weapon  if  water  pressure  failure  occurs. 

())  Unbumt  propellent  from  any  test 
firing  shall  not  accimiulate  in  the 
surroimding  area.  Safe  methods  shall  be 
developed  for  cleanup,  decontamination 
and  disposal. 


§184.185   Velocity  and  piessuie  tests. 

Special  high  pressure  tests  or  tests  of 
unknown  pressure  ammimition  shall  be 
performed  only  when  personnel  are 
protected  against  injury  from  g\m 
failures.  Operational  shields  or  remote 
control  firing  of  guns  serves  this 
purpose. 

§  184.1 86    Primer  drop  tests. 

(a)  Cases  continuing  live  primers  shall 
be  marked  and  separated  from  those 
containing  fired  primers. 

(b)  The  collecting  tube  and  areas 
where  primer  dust  could  acciunulate 
shall  be  regularly  inspected  and 
cleaned. 
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Appendix  A  to  Subpart  N  of  Part  1 84 .  Misfre  of  fttechine  Guns.  Rifles,  Pistols,  and 

Other  Automatic  Weapons 

MISFIRE  OF  MACHINE  GUNS.  RIFLES,  PISTOLS.  AND  OTHER  AUTOMATICS^ 


MACHINE  GUNS,  RIFLES,  PISTOLS*  1 
AND  OTHER  AUTOMATICS   _J 


T 


IP  PIECE  CANNOT  BE 

RECOCKED  WITHOUT 

OPENING  BOLT 


1 


IF  PIECE  CAN  BE 
RECOCKED  WITHOUT 
OPENING  BOLT 


IMMEDIATELY 

MAKE  3  ATTEMPTS 

TO  FIRE 


I 


pW 


=L 


I 


IF  PIECE  STILL 
DOES  NOT  FIRE 

I 


WAIT    15    SECONDS   PROM  TIME   OF   MISFIRE 
THEN   ATTEMPT   TO    REMOVE   CARTBT DOE 

J 1 


{   IP  POsisiBLE  i 


IF  IMPOSSIBLE  OR  ONE  MIN- 
UTE  FROM  TIME  OF  MISFIRE 

COOL  OUTSIDE  OF  BARREL 
WITH  WATER 


REMOVE  CARTRIDGE  IN 

ACCORDANCE  WITH  TABLE 

OF  IMMEDIATE  ACTION 

FOR  EACH  PIECE  DESIGNATED 

IN  PM'S  23-5  THRU  23-65 

r 


PLACE  CARTRIDGE  IN  SAFE  PLACE"! 


ofl^xilts'^  °^  "^'''''"^  ^""^  *'*^^'^^^"  "°  possibility  of  automatic  cook- 

hlnH^^?'"^  '"^"""^  'w  ""^^^   °^  hangfire,  make  sure  that  no  part  of  either 
!;ove  ?o  th^re^??  ""^   '''"^'  ^^  ^^^  °^^^^^^"^  ^''^^   shoulf  [t\  s^udd^nly^ 
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Misfire  of  Automatic  Guns,  20  mm  and  Larger 


GUNS  20MM  AND  OVER^'2 


I  AUTOMATIC  GUNS  20MM  AND  OVER  j 


GUN  CAN  BE  RECOCKED 
WITHOUT  OPENING  BREECH 


I 


IMMEDIATELY  MAKE 
3  ATTEMPTS  TO  FIRE 


r 

I  ROUND  FIRES  | 


GUN  CANNOT  BE  RECOCKED 
WITHOUT  OPENING  BREECH 


MAKE  NO  ATTEMPT 
TO  FIRE 


I  ROUND  DOES  NOT  FIRE  j 


ATTEMPT  TO  REMOVE  ROUND  AFTER  30 
SECOND  WAIT  FRO  4  TIME  OF  MISFIRE 


ROUND  CANNOT  BE  F EMOVED  OR  45  SECONDS 
HAVE  ELAPSED  FF  OM  TIME  OF  MISFIRE 


COOL  CUTS IDE  OF 


BARREL 


WITH  WATER 


I  REMO\  E  ROUND  |  ^ 


I  PLACE  ROUNI 


UMI 


I 


I 


IN  SAFE  PLACE  | 


'•     The  safest  time  to  remove  a  misfire^  round  of  fixed  ammunition  is  between  30  and 

45  seconds  after  its  occurrence. 
^    Wherein  no  possibility  of  automatic 
'    If  the  round  separates,  follow  proce^ 

184 


unction  or  coolc-off  exists. 

ures  shown  In  Appendix  C  to  Subpart  N  of  Part 
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Appendix  C  to  Subpart  N  of  Part  1 84  -  Misfire  of  Fixed  or  Semi-fixed  Ammunition 


MISFIRE  OP  FIXED  OR  SEMIFIXED  AMMUNITIOnI 


riXED  OR  SEMIFIXED  AMMUKITlOiTI 


—2 


GUN  CAN  BE  RECOCKED  | 

SECH  I 


WITHOUT  OPENING  BREECH 

I 

IMMEDIATELY  MAKE 


r 


GUN  CANNOT  BE  RECOCKED  1 
WITHOUT  OPENING  BREECH  I 


3  ATTEMPTS  TO  FI 


r 


I  ROUND   FIRES  j 


KE 
IRE 


I 


MAKE   NO  ATTEMPT 
ATTEMPT  TO   FIRE 


1  ROUND    DOES    NOT'TirE 


LSI 


MPfH 
IRE  I 


30 


ATTEMPT   TO    REMOVE    ROUND  AFTER   -^ 
SECOND  WAIT  FROM  TIME  OP  MTSPTPg 

1  1 


] 


IP  POSSIBLE 
PLACE  ROUND  IN 
SAFE  PLACE 


IF  IMPOSSIBLE  OR  ROUND — I  2 

HAS  BECOME  SEPARATED 
PROM  CASE,  M^E  FURTHER 
ATTEMPTS  TO  FIRE  OUT 


^The  safest  time  to  remove  a 
misfired  round  of  fixed  ammu- 
nition is  between  30  and  45 
seconds  after  the  misfire. 

^This  operation  may  be  tried 
any  number  of  times  after  initial 
cooling  of  the  barrel  with 
water.   In  all  cases,  it  is 
better  to  fire  the  projectile 
out  than  to  resort  to  ramming. 
Make  certain  that  all  loose 
powder  in  the  breech  is  removed 
before  preparing  to  fire. 


IF  STILL  IMPOSSIBLE  OR 
45  SECONDS  HAVE  ELAPSED 
AFTER  TIME  OP  MISFIRE, 
COOL  OUTSIDE  OF  BARREL 
WITO  WATER 


REMOVE  ROUND  BY  RAMMING 
FROM  MUZZLE  IN  ACCOR- 
DANCE WITH  APPROPRIATE 
PM'S  FOR  The  WEAPON 
INVOLVED, 


c 


T 


PLACE  PROJECT 
IN  SAFE  PLACE 


ilFI 
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Misfire  under  Possible  Cook-off  Conditions 


MISFIRE  UNDER  POSSIBLE  COOK-OFF  CONDITIONS^ 


I  MISFIRE  UNDER  POSSIBLE  COOK-OFF  CONDITIONS'] 


I 


ROUND  RETAINED  IN 
GUN  AND  BREECH 
COMPLETELY  CLOSED 


COOL  OUTSIDE  OF 
BARREL  AND  BREECH 
WITH  MATER  FOR  5 
MINUTES. 


ROUND  JAMS,  BREECH  DOES  NOT 

CLOSE,  OR  ROUND  RETAINED  IN 
GUN  WHERE  BREECH  CLOSURE  CAN- 
NOT  BE  INSTANTLY  ASCERTA I NED 


'LACE  ALL  PERSONNEL  WITHIN  FOLLOWING 
DANGER  ZONE  UNDER  ADEQUATE  COVER: 


FOLLOW  PROCEDURE 

FOR  RESPECTIVE 
ORDINARY  MISFIRE 


GUNS 
MACHINE   GUNS 
IP   TO  &    INCLUDING 

75MM 
OVER  75MM  TO  6 

INCL  105MM 
OVER  105MM 


INERT 
loo  YDS 


H.E. 
200  YDS 


200  YDS    400  YDS 


Ipor  machineguns,  antiaircraft 
for  extended  periods. 

2ln  tests  where  water  cannot  be 
right  column  will  apply. 


UMI 


300  YDS 
400  YDS 

I 


600  YDS 
800  YDS 


AIR-COOL   MACHINE   GUN   FOR 

15   MINUTES. 

AIR-COOL  ALL  OTHER  GUNS 

FOR  30  MINUTES. 


FOLLOW  APPLICABLE 

PROCEDURE  FOR 
ORDINARY  MISFIRE 


guis,  or  other  guns  fired  at  high  rates 


applied,  the  danger  zone  as  defined  in 
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Appendix  E  to  Subpart  N  of  Part  184  -  Misfire  of  Lever-  (Trigger-)  Fired  IVIortar 

Ammunition 


MISFIRE  OF  LEVER-  (TRIGGER-)  FIRED  MORTAR  AMMUNITION 

{lever-  (TklCJGER-)  FIRED  MORTAR  AMMUNITION") 
j  IMMEDIATELY  MAKE  3  ATTEMPTS  TO  FIRE  I 

i  ROUND  FIRES  ]  |  ROUND  DOES^^T  FIRE  I 

I   \ ' 

I      ' 

I  WAIT  iU  MINUTES  FROM  TIME  OF  MISFIRE^ 


IF  TUBE  IS  HOT  FROM  PREVIOUS  FIRINGS 
COOL  OUTSIDE  WITH  WATER 


UNLOAD  FROM  REAR  OF  MOUNT  AS  FOLLOWS: 

(1)  RELEASE  TUBE  FROM  BASE  PLATE. 

(2)  LIFT  BASE  OF  MORTAR  UNTIL  ROUND  SLIDES 
SLOWLY  TOWARD  THE  MUZZLE  (DO  NOT 
LOWER  THE  BASE  BELOW  A  HORIZONTAL 
POSITION  UNTIL  THE  ROUND  HAS  BEEN 
REMOVED) . 

(3)  WITH  BOTH  THUMBS  OVER  THE  MUZZLE, 
STOP  ROUND  AS  THE  POINT  OF  THE  FUZE 
REACHES  THE  MUZZLE. 

(4)  IF  SETBACK  PIN  HAS  RELEASED  SAFETY 
PIN  AND  SAFETY  PIN  IS  RIDING  BORE  OF 
TUBE,  DEPRESS  SAFETY  PIN  AND  TAKE 
POSITIVE  ACTION  (THAT  IS,  REINSERT 
SAFETY  WIRE,  IF  POSSIBLE,  TAPE  SAFETY 
PIN  DOWN,  ETC. )  TO  ENSURE  THAT  IT 
WILL  REMAIN  DEPRESSED. 

(5)  REMOVE  ROUND. 


I  STORE  ROUND  IN  A  SAFE  PLACE  I 
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Drop  Fire)  Mortar  Ammunition 


Appendix  G  to  Subpart  N  of  Part  1 84  -  Misfire  of  Rockets 


MISFIRE  OF  FIXED 
(SET  FOR  DROP 


F[ 


FLRE 


FIXED    PIN-   OR 
DROP   FIRE) 


:.EVER-TYPE    (SET    FOR 
«  )RTAR  AMMUNITION 


STRIKE   TUBE 

CLEAtl 


•IVICE  WHILE    STANDING 
OF    MUZZLE 


I  ROUND   FIRES   | 


IF  TUBE  IS  HOT 
COOL 


I  WAIT  10  MINUTES 


(2)  LIFT  BASE  OF 
SLOWLY  TOWARD 
■  LOWER  THE  BASE 
POSITION  UNTIL 
REMOVED) . 


RING  PIN-  OR  LEVER- TYPE 
)  MORTAR  AMMUNITION 


w 

2 

< 

1 

•z 

O 

w 

'j: 

a 

>-( 

a: 

•z 

t-1 

•T" 

CO 

a 

o 

u 

i:  s 

w 

z 

hH 

UJ 

3 

t-t 

F- 

u 

a: 

u 

() 

cc 

D 

go  cc 

a 

Oi 

?; 

CC  b, 

1^ 

u 

-) 

0. 

b4 

& 

b 

I  ROUND  DOES  NOT  FIRE  | 


I 


?ROM  PREVIOUS  FIRINGS 
OUTPIDE  WITH  WATER 


FROM  TIME  OF  MISFIRE 


I 


UNLOAD  FROM  REAR  Of  M3UNT  AS  FOLLOWS: 
(1)  RELEASE  TUBE  F  lOM  BASE  PLATE. 


KDRTAR  UNTIL  ROUND  SLIDES 
FHE  MUZZLE  (DO  NOT 
BELOW  A  HORIZONTAL 
THE  ROUND  HAS  BEEN 


(3)  WITH  BOTH  THUMBS  OVER  THE  MUZZLE, 


STOP  ROUND  AS 


rHE  POINT  OF  THE  FUZE 


REACHES  THE  MUZZLE 


TUBE,  DEPRESS 
POSITIVE  ACTK 


(4)  IF  SETBACK  PIN  HAS  RELEASED  SAFETY 
PIN  AND  SAFETY  PIN  IS  RIDING  BORE  OF 

SAFETY  PIN  AND  TAKE 
l»  (THAT  IS,  REINSERT 
SAFETY  WIRE,  IF  POSSIBLE,  TAPE  SAFETY 
PIN  DOWN,  ETC.])  TO  ENSURE  THAT  IT 
WILL  REMAIN  DHPRESSED.         ^^^^_ 


, I  ~ 

I  STORE  ROUND  IN  A  SAFE  PLACE  \ 
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Subpart  O—CoNectton  and  Destruction 
Requirenienta  for  Ammunition  and 
Exploeives 

1184.188   General. 

This  subpart  provides  safety 
reqiiirements  for  the  collection  and 
destruction  of  ammunition  and 
explosives.  At  this  writing,  the 
Environmental  Protection  Agency  is 
developing  rules  which  apply  to  each 
contractor  beyond  the  scope  of  this  part. 
Explosive  safety  should  not  be 
compromised  while  meeting 
environmental  considerations. 

f  184.189    Protection  during  disposal 
operations. 

(a]  Operational  shields  and  special 
clothing  shall  protect  personnel  in 
focilities  with  explosives  materials. 
Fragmentation  hazards  require,  at  a 
minimum,  overhead  and  frontal 
protection  for  personnel.  Shelters 
should  be  located  at  the  inhabited 
building  distance  appropriate  for  the 

Suantity  and  type  of  materials  being 
etonated.  Personnel  shall  use  such 
protective  measures  when  destroying 
explosive  materials  by  detonation  and 
when  burning  explosive  materials  that 
may  detonate.  Personnel  shall  not 
approach  the  burning  site,  but  shall  wait 
until  the  fire  is  out. 

(b)  Personnel  shall  never  work  alone 
during  disposal  and  destruction 
operations.  Warning  sings  or  roadblocks 
shall  restrict  the  area.  One  person, 
available  in  an  emergency,  should 
observe  from  a  safe  cUstance  while 
another  performs  the  operations. 

§  184.1 90    Collection  of  ammunition  and 
explosives. 

(a)  Water-soluble  materials.  Enough 
water  should  be  used  in  neutralizing 
ammonium  picrate  (explosive  D],  black 
powder,  and  other  soluble  materials  to 
ensure  their  complete  dissolution.  As 
little  material  as  practicable  should  be 
dissolved  at  one  time.  Sweeping  floors 
before  washing  them  down  reduces  the 
amount  of  dissolved  material  in  the 
wash  water  When  uncertainty  exists 
i^onccrning  the  purity  and  composition 
of  wash  water,  experts  shall  be 
consulted. 

(b)  Solid  wastes.  Explosive- 
contaminated  solid  waste  material  shall 
be  collected;  placed  in  closed 
containers;  and  swiftly  removed  to 
buildings  for  treatment  or  holding,  or  to 
the  burning  ground  for  destruction. 

(c)  Explosives  dusts.  (1)  High 
explosives  dusts  such  as  TNT,  tetryl, 
explosive  O,  composition  B.  and 
pnnlolite  should  be  removed  by  a 
vacuum  system.  A  "wet  collector"  that 
moistens  the  dust  near  the  point  of 
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intake  and  keep  i  it  wet  until  the  dust  is 
removed  for  dis  losal  is  preferred  for  all 
but  explosive  D,  which  should  be 
collected  in  a  diy  system. 

(2)  More  sens  tive  explosives  such  as 
black  powder,  L  tad  azide,  mercury 
fulminate,  tracer,  igniter,  incendiary 
compositions,  and  pyrotechnic 
materials  may  fafe  collected  by  vacuimi, 
provided  they  a^e  kept  wet  close  to  the 
point  of  intake.  |[k>llect  each  type, 
representing  a  different  hazard, 
separately,  so  that  black  powder,  for 
example,  cannol  mix  with  lead  azide. 
Provision  shoull  be  made  for  releasing 
any  gases  that  ferm.  The  use  of  vacuimi 
systems  for  collecting  these  more 
sensitive  materfels  should  be  confined 
to  operations  iiwolving  small  quantities 
of  explosives,  tiat  is,  operations  with 
fuzes,  detonatois,  small-arms 
ammimition,  and  black  powder  igniters. 
To  minimize  \h$  Hre  and  explosion 
hazard,  collection  of  scrap  pyrotechnic, 
tracer,  flare,  ana  similar  mixtures  in  No. 
10  mineral  motor  oil  or  equivalent  is 
required.  Matenals  collected  in  the  dry 
state  shall  be  placed  in  an  oil-containing 
receptacle  available  at  each  operation 
throughout  the  shift.  The  oil  level 
should  be  about  1  inch  above  the  level 
of  any  pyroteclxiic  mixture  in  the 
container.  Containers  of  scrap  explosive 
shall  be  remova(d  from  the  operating 
buildings  for  d^posal  at  least  once  per 
shift.  Applicabty  rated  class  B 
firefighting  equipment  shall  be  available 


when  oil  is  usei 

(d)  Design  a 
systems.  (1)  Col 
chambers  shall 


operation  of  collection 
ection  systems  and 
designed  to  prevent 
pinching  thin  layers  of  explosives  or 
explosive  dust  )etween  metal  parts. 
Pipes  or  ducts  esed  to  convey  dusts 
require  flanged,  welded,  or  rubber 
connections.  Tkreaded  connections  are 
prohibited.  Th<  system  shall  prevent 
explosives  dust  s  from  accumulating  in 
parts  outside  tqe  collection  chamber. 
Pipes  or  ducts  tonveying  high 
explosives  shal  have  long  radius  bends. 
Systems  for  propellant  powder  may  use 
short  radius  bends  provided  they  are 
stainless  steel.  With  polished  interior. 
Vacuum  application  points  should  be 
kept  to  a  minii^um.  Each  room 

m  collection  should 
exhaust  line  to  the 
on  chamber;  if  this  is 
more  than  two  bays 
by  a  common  header. 
Wet  primary  collectors  are  preferred. 
The  length  of  \ncuum  line  from  points 
of  application  of  vacuum  to  the  wet 
collectors  shoiid  be  short.  A  single 
secondary  colli  ctor  shall  service  as  few 
primary  colleci  ors  as  possible  Not  more 
than  two  dry  p  imary  collectors  shall  be 
connected  to  a  single  secondary 


requinng  vacu^ 
have  a  separate 
primary  colleclj 
not  possible,  n^ 
shall  be  service 


UMI 


collector  (wet  or  dry  type).  If  an 
operation  does  not  create  a  dust 
concentration  potentially  posing  a 
.severe  health  hazard,  manual  operation 
of  the  suction  hose  to  remove  explosives 
dust  is  prefened,  since  permanent 
attachment  to  the  explosive  dust- 
producing  machine  increases  the 
likelihoodxif  propagation  through  the 
collection  system  of  a  detonation  at  the 
machine.  Manually  operated  hose 
connections  to  explosive  dust- 
producing  machines  should  not 
interconnect. 

(2)  Two  collection  chambers  shall  be 
serially  installed  ahead  of  the  pump  or 
exhaiister  to  prevent  explosives  dust 
from  entering  the  vacuum  producer  in  a 
dry  vacuimi  collection  system. 

(3)  Slide  valves  for  vacuum  collection 
systems  are  permitted;  however,  there 
shall  be  no  metal-to-metal  contact.  An 
aluminum  slide  operating  between  two 
ebonite  spacer  bars  or  similar, 
compatible  materials  will  eliminate 
unacceptable  metal-to-metal  contact. 

(4)  Dry-type  portable  vacuum 
collectors,  Umited  to  five  pounds  of 
explosives,  shall  be  located  in  a  separate 
cubicle  having  substantial  dividing 
walls,  or  outside  the  building:  never  in 

a  bay  or  cubicle  with  explosives.  Wet- 
type  portable  vacuum  collectors  may  be 
placed  in  explosive  operating  bays  or 
cubicles,  provided  the  quantity  of 
explosives  in  the  collector  is  limited  in  , 
accordance  with  the  requirements  of 
§  184.190(e)(1)  through  (e)(3).  For  dry 
collection  of  quantities  in  excess  of  Ave 
poimds  or  wet  collection  of  quantities  in 
excess  of  15  pounds,  the  provisions  of 
§  184.190(e)(1)  through  (e)(3)  also  apply. 

(5)  The  design  of  wet  collectors  shall 
provide  for  proper  immersion  of 
explosives,  breaking  up  air  bubbles  to 
release  airborne  particles;  and  for 
removal  of  moisture  &x>m  the  air  leaving 
the  collector,  to  prevent  moistened 
particles  of  explosives  from  entering  the 
small  piping  between  the  collector  and 
the  exhauster  or  pump.  - 

(6)  At  lease  once  every  shift, 
explosives  dust  shall  be  removed  from 
the  collection  chamber  to  eliminate  ^ 
unnecessary  and  hazardous 
concentrations  of  explosives.  The  entire 
system  should  be  cleaned  weekly,  with 
parts  dismantled  as  necessary. 

(7)  The  entire  explosives  dust 
collecting  system  shall  be  electrically 
grounded.  The  grounding  shall  be  tested 
on  a  locally  determined  schedule. 

(8)  Small  vacuum  systems  positioned 
close  to  work  stations  shall  be  shielded. 

(e)  Location  of  collection  chambers. 
(1)  Whenever  practicable,  dry-type 
explosives  dust  collection  chambers, 
except  portable  units,  shall  be  located  in 
the  open,  outside  operating  buildings,  (ir 


in  buildings  set  aside  for  the  purpose. 
To  protect  operating  personnel  from 
blast  and  fragments  fitrni  the  collection 
chamber,  a  barricade  or  operational 
shield  appropriate  for  the  hazardous 
quantities  involved,  shall  be  provided 
between  the  operating  building  and  the 
outside  location  or  separate  building 
housing  the  collection  chamber.  At  least 
3  feet  shall  separate  the  collection 
chamber  from  the  barrier  wall. 

(2)  When  locating  dry-type  collection 
chambers  outside  the  operating  building 
is  not  feasible,  a  separate  room  shall  be 
set  aside  for  this  purpose  in  the 
building.  This  room  shall  neither 
contain  other  operations  nor  be  used  as 
a  commimicating  corridor  or 
passageway  between  other  operating 
locations  when  explosives  are  being 
collected.  Walls  separaUng  the  room 
from  other  portions  of  the  operating 
building  shall  meet  the  requirements  for 
operational  shields  for  the  quantity  of 
explosives  in  the  collection  chamber.  If 
more  than  one  collection  chamber  is  to 
be  located  in  the  room,  the  room  shall 
be  subdivided  into  cubicles,  with  only 
one  collection  chamber  per  cubicle. 

(3)  Stationary  and  portable  wet-type 
collectors  may  be  placed  in  explosives 
operating  bays  or  cubicles,  provided  the 
quantity  of  explosives  in  the  collectors 
does  not  exceed  five  pounds.  Placed  in 
separate  cubicles,  quantities  may 
increase  to  15  pounds.  For  wet 
collectors  containing  more  than  15 
poimds,  location  requirements  set  forth 
in  §  184.190  (e)(1)  through  (e)(2)  apply. 

(f)  Explosives/munitions  awaiting 
destruction.  Material  awaiting 
destruction  when  stored  in  the  open 
shall  be  inhabited  building  distance 
from  explosives  being  destroyed. 
Provided  with  adequate  frontal  and 
overhead  protection,  material  awaiting 
destruction  may  be  stored  at  intraline 
distance  from  the  explosives  being    . 
destroyed^  All  such  material  shall  be 
protected  "kgainst  accidental  ignition  or 
explosion  from  ambient  storage 
conditions  or  from  fragments,  grass 
fires,  burning  embers,  or  blast 
originating  in  materials  being  destroyed. 

(g)  Containers  for  waste  explosives. 
Containers  for  these  explosives  shall  be 
the  original  closed  packages  or 
equivalent.  Closures  shall  prevent 
spillage  or  leakage  of  contents  when 
handled  or  overturned,  and  shall  not 
pinch  or  rub  explosives  during  closing 
and  opening.  Containers  shall  be 
marked  clearly  to  identify  contents.  No 
containers  constructed  from  spark- 
producing  or  easily  ignited  material 
shall  be  used. 


S  184.191    Destniction  sites. 

(a)  Site  criteria.  (1)  Destruction  of 
ammunition  and  explosives  shall  occur 
as  far  as  possible  bom  magazines, 
inhabited  buildings,  pubhc  highways, 
runways,  taxiways,  and  operating 
buildings.  Separation  distances  shall  be 
at  least  1,250  feet  or  the  applicable 
fragmentation  distance  unless  pits  or 
similar  aids  limit  the  range  of  fragments 
Natural  barricades  should  be  used 
between  the  site  and  operating  buildings 
or  magazines.  The  possibility  that  the 
explosives  may  detonate  when  being 
burned  requires  use  of  appropriate 
protective  barriers  or  separation 
distances  for  the  safety  of  personnel  and 
property.  Explosives  shall  not  be  burned 
or  detonated  on  concrete,  nor  in  areas 
having  large  stones  or  crevices. 

(2)  In  all  disposal  and  destruction 
activities,  the  number  of  A&E  units  or 
the  explosives  quantity  that  may  be 
desti-oyed  safely  at  one  time  shall  be 
predetermined  consistent  with  safe  and 
efficient  operations.  When  tests  or  other 
substantiated  documentation  reveal  that 
fiagments  and  debris  are  adequately 
controlled,  appropriate  inhabited 
building  distances  may  be  used  for 
separation  of  Uie  destruction  site  based 
on  the  maximum  amount  of  explosives 
to  be  destroyed. 

(3)  Firefighting  equipment  should  be 
available  to  extinguish  grass  fires  and  to 
wet  down  the  area  between  burnings 
and  at  the  close  of  operations. 

(4)  Ordinary  combustible  rubbish 
should  not  be  disposed  of  near  areas 
where  explosives  and  explosives- 
contaminated  material  are  destroyed. 

(b)  Material  and  equipment  usage.  (1) 
Detonation  of  ammunition  or  explosives 
should  be  initiated  by  electric  blasting 
caps,  using  .blasting  machines  or 
permanentiy  installed  electric  circuits 
energized  by  storage  batteries  or 
conventional  power  lines.  When  items 
to  be  detonated  are  covered  with  earth, 
the  initiating  explosives  should  be 
primed  with  enough  primacord  to  allow 
connecting  the  blasting  cap  above 
ground  level. 

(2)  Special  requirements  for  using 
electric  blasting  caps  and  electric 
blasting  circuits  follow 

(i)  The  shunt  shall  not  be  removed 
from  the  lead  wires  of  Uie  blasting  cap 
until  the  moment  of  connection  to  the 
blasting  circuit.  If  the  shunt  shall  be 
removed  to  test  the  blasting  cap  before 
priming  the  charge,  short  circuit  the 
lead  wires  again  following  the  test  by 
twisting  the  bare  ends  of  the  wires 
together.  The  wires  shall  remain  short 
circuited  in  this  manner  until  the 
moment  of  connection  to  the  blasting 
circuit. 


(ii)  When  uncoiling  the  leads  of 
blastine  caps,  tiie  following  shall  apply: 

(A)  No  one  shall  hold  the  cap  at  its 
explosives  end. 

(B)  The  explosives  end  of  a  hand-held 
MP  should  be  pointed  down,  away  from 
the  body,  to  the  rear. 

(C)  The  wires  shall  be  held  carefully 
so  that  there  is  no  tension  where  it 
connects  to  the  cap. 

(iii)  The  lead  wires  of  electric  caps 
shall  be  strai^tened  as  necessary  by 
hand.  These  wires  shall  not  be  thrown, 
waived  through  the  air,  or  uncoiled  by 
snapping  as  a  whip. 

(iv)  Firing  wires  shall  be  twisted 
pairs.  The  connection  between  blasting 
caps  and  the  circuit  firing  wires  shall 
not  be  made  unless  the  power  ends  of 
Uie  circuit  leads  (firing  wire)  are  shorted 
and  grounded. 

(v)  Electric  blasting  or  demolition 
operations  and  unshielded  electric 
blasting  caps  shall  be  at  safe  distances 
frtjm  radio  frequency  energy 
transmitters. 

(vi)  The  blasting  circuit  shall  be  tested 
for  extraneous  electricity  before  electric 
blasting  caps  are  connected  to  firing 
wires.  To  do  so,  arrange  a  dummy  test 
circuit  similar  to  the  actual  blasting 
circuit  except  that  a  radio  pilot  lamp  of 
known  good  quality,  using  no 
electi-icity,  shall  substitute  for  the 
blasting  cap.  If  this  pilot  lamp  glows  in 
the  dark,  indicating  possibly  dangerous 
amoimts  of  RF  energy,  blasting 
operations  shall  proceed  with  non- 
electi'ic  blasting  caps  and  safety  fuses. 
Other  instruments,  such  as  the  DuPont 
"Detect-A-Meter"  or  "Voltohmeter." 
may  be  substituted  for  the  radio  pilot 
lamp  used  in  testing. 

(vii)  If  the  exposure  is  to  radar, 
television,  or  other  microwave 
tiransmitters,  the  actual  blasting  circuit, 
with  blasting  cap  included  but  without 
other  explosives,  shall  be  used  to  test  for 
extraneous  electricity.  Personnel 
performing  such  tests  shall  be  protected 
from  the  effects  of  an  exploding  blasting 
cap. 

(viii)  Blasting  and  demolition 
operations  shall  be  suspended  during 
electrical  storms,  approaching  as  well  as 
in  progress.  At  first  sign  of  an  electrical 
storm,  cap  wires  and  lead  wires  shall  be 
short-circuited,  and  all  personnel 
removed  from  the  demolition  area  to  a 
safe  location. 

(ix)  A  galvanometer  shall  test  the 
firing  circuit  for  electrical  continuity 
before  it  connects  with  the  blasting 
machine.  Before  completing  the  circuit 
at  the  blasting  machine  or  panel  and 
signaling  for  detonation,  the  individual 
assigned  to  make  the  connections  shall 
confirm  that  everyone  in  the  vicinity  is 
in  a  safe  place.  This  individual  shall  not 
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leave  tba  hUrtiwg  hmcUm  or  ils 
actuatmg  danomhramf  nmoo  •nd, 
whan  using  a  panel.  skMdl  lock  the 
switch  in  the  open  positiMi  aalil  ready 
to  fire,  retaining  tbe  flBhr  kejr. 

(x)  When  tiansportadoy  vehidas  with 
two-way  radios,  and  what  in  areas 
presumed  to  have  extzaneoos  electricity, 
blastii^  cape  shall  be  IB  doaed  UMftal 
boxes. 

(3)  Whan  oonditiaas  preveot  the  use 
of  electrical  initiaton  far  detonation, 
safety  hues  ahaB  be  osad.  At  the 
beginoing  of  each  day's  operation  and 
whenever  a  new  coil  is  used,  the  saiDty 
fuse's  buming  ate  shall  be  tested.  The 
faae  shall  be  long  enoo^  for  personnel 
to  retire  to  a  safe  distance.  Under  no 
drcuButanoes  shall  Um  htae  length  be 
less  thai  that  required  far  a  2-Biraute 
burning  time.  Approved  aimpers  shall 
be  aaad  to  fix  fuses  to  detonators.  Only 
fuses  small  enough  in  diameter  to  enter 
the  blasting  cap  withoat  forcing  shall  be 
used.  All  personnel  except  the  fuse- 
actuator  shall  retire  to  the  personnel 
shelter  or  leave  the  demolition  area 
before  ignition. 

(c)  Serviciag  of  destruction  site.  (1) 
Vahides  transparting  explosive  material 
to  burning  or  denicAtion  grounds  diall 
meet  the  requirements  of  this  port.  No 
more  than  two  persons  shall  ride  in  the 
cab.  No  one  shall  ride  in  the  track  bed. 

(2)  Vehicles  should  be  unloaded 
inuaediately  and  withdrawn  bom  the 
buming  or  demolitian  area  until 
destructioo  operatiaDS  are  cooipleted. 
Containers  of  explosives  sluU  not  be 
opened  before  the  vehicle  htt  departed. 

(3)  Containers  of  explosives  or 
anmiunition  items  to  be  destroyed  at  the 
destruction  site  shall  be  spotted  and 
opened  at  least  10  feet  frrai  each  other 
and  from  explosive  material  sat  out 
earlier,  to  psevent  rapid  transmission  of 
fire  if  premature  should  occur. 

(4)  Empty  oontainers  shall  be  dosed 
and  removed  to  prevent  charring  or 
damage  during  buming  of  expksives. 
Delivery  vehicles  on  thie  return  trip  shall 
pick  up  empty  containers. 

§184.192    Destruction  by  burning. 

(a)  No  mixing  of  an  explosive  tvith 
extraneous  material,  other  explosives, 
metal  powder,  detonators,  or  similar 
items  shall  occur  without  authorization. 

(b)  Because  of  the  danger  of 
detonation,  ammunition  and  explosives 
shall  not  be  burned  in  containers  or  in 
large  masses,  except  as  directed  by 
competent  contractor  authority. 

(cj  Beds  for  buming  eiqtlostves  shall 
be  no  more  than  3  inches  deep.  Wet 
explosives  may  require  a  thick  bed  of 
readily  combustible  material 
(uademeath  and  beyond  to  ensm«  that 
all  the  explosives  shall  be  coBsumed 
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upon  ignition  ^i  ignition  train  of 
conbiMtflife  1  nterial  bading  to  the 
•xpknivns  sh  lU  be  arranged  so  that  both 
it  and  the  eaqiosives  bunt  ngust  the 
wind.  When  \  rind  velocity  BMcnadi  IS 
miles  per  hon  r,  no  diqMisal  by  boning 
shall  take  pim  ».  For  cbract  ignition  of  a 
combustihie  t  ain.  sithar  a  «ifaty  fuse 
longwoHgh  I )  permit  personnel  to 
reach  proiecti  ra  shelter  or  a  black 
powder  squib  initiated  by  an  electric 
current  oontn  lied  from  a  dtstanoe  or 
protective  stn  toture  shall  be  used.  Tying 
two  or  more  a  yiubs  together  may  be 
necessary  toi  nsure  ^litiim  of  the 
combustible  t  ain.  Combustible 
materials  are  hot  needed  for  bumii^ 
solid  propellavits  ignited  by  squibs.  The 
sites  of  misfires  shall  be  evainnted  for 
at  least  30  minutes,  after  which  two 
qualified  pecans  shall  ai^xoach  the 


thai 


position  of 
examine 
as  backup, 
from  a  safe 
artificial 


explosives:  one  shall 
isfire;  the  other  shall  act 
tchii^  the  examination 
with  natural  or 
or  other  obstmctiotts 
for  protection,  the  backup  shall  be 
prepared  to  n  sh  to  the  examiner's  aid 
should  an  aa  ident  occur. 

(1)  Loose,  c  ry  eiqtlosives  may  be 
burned  Mritho  it  being  place  on 
coo^ustible  iiaterial  if  burning  shall  be 
complete,  lea  ring  the  ground 
unoontaminaJ  ed.  The  ground  shall  be 


decon 
personnel  a: 
flammable 
stage,  be  poi 
underlying 


often,  for  the  safety  of 

operations.  Volatile 
ids  shall  not.  at  any 
'  over  explosives  or  the 
ibustible  material  to 

accelerate  buming. 

(2)  Wet  exptosives  shall  always  be 
burned  on  be^  of  nonexplosive 
mat^als. 

(3)  RDX  shi  uld  be  burned  in  wet  form 
to  prevent  de  onation. 

(4)  Pyrotecftnic  materials  in  oil 
containers  shall  be  emptied  into  shallow 
metal  pans  bafore  buming.  The  open 
containers  may  be  burned  with  the 
explosives.     [ 

(d)  Parallel  beds  of  explosives 
prepared  for  buming  shall  be  separated 
by  not  less  ttiin  150  feet.  In  subsequent 
buming  operations,  care  shaU.be  taken 
ferial  being  ignited  from 
;idue  or  from  heat 
ground  frmn  previous 
lions.  Unless  a  bumed- 
leen  saturated  with  water, 
jsafety  in^>ection,  24 
ipse  before  the  next 


to  prevent  i 
smoldering ! 
retained  in  th 
buming  op 
overplcrt  has  1 
then  passed : 
hours  shall  el 
buming. 

§1M.193    OedbructiOAbyi 

(a)  Detonatnn  of  ammunition  or 
explosives  betng  destroyed  should  occur 
in  a  pit  not  less  than  4  feet  de^  and 


covered  with 


lot  less  than  2  feet  of 


earth.  The  co;  iponents  should  be  placed 


on  thek  sides  or  in  that  position 
exposing  the  largest  area  to  the 
innuence  of  initiating  explosives. 
Demolition  blodcs  sinll  be  fdaced  in 
intimate  oootact  on  top  of  the  item  to  be 
detonated,  secured  by  eaith  packed  oyer 
them.  Ihider  certain  circumstances, 
materials  such  as  bangdore  torpedoes 
and  hulk  hi^  explosives  mvf  be 
substituted  for  demolitian  blocks. 

(b)  Local  regulations,  atmosi^iere 
conditions,  ewth  strata,  etc..  determine 
how  many  projectiles  aad  explosives 
shall  be  destroyed  at  one  time,  both  in 
pits  and  open  sites.  Taking  these 
variables  into  account,  the  acceptable 
quantity  shall  be  based  on  criteria  in 
Subpart  D  of  this  part.  The  procedure 
should  be  used  for  destruction  of 
fragmentation  grenades,  HE  projectiles, 
mines,  mortar  shells,  bombs,  i^otoflash 
munitions,  and  HE  rocket  heads  that 
have  been  separated  from  motors.  When 
a  demolition  area  is  remote  from 
inhabited  buildings,  boundaries,  work 
areas,  and  storage  areas,  detonation  may 
be  accomplished  without  the  aid  of  a 
pit,  space  pennitting. ' 

(c)  After  each  detonation,  the 
surrounding  area  shall  be  searched  ibr 
unexploded  material  and  items. 

(d)  In  cases  of  misfires,  tba  procedures 
in  §  184.182(c)  shall  apply. 

S  184.194    Destruction  by  neutralization. 

Certain  ammunition  and  explosives 
may  be  disposed  of  by  neutralization. 
Methods  of  neutralization  include 
dissolving  water-soluble  material  and 
chiemical  decomposition.  The 
contractor,  responsible  for  investigation 
which  of  these  is  most  appropriate,  shall 
comply  with  all  applicable  Iwal,  State, 
and  Federal  requirements  for  disposal 
and  contamination  operations. 

§184.195   Destruction  chafflberaMd 
indnerators. 

(aj  General.  Small,  loaded 
ammunition  components  such  as 
primers,  fiizes,  boosters,  detonators. 
activators,  relays,  delays  and  all  types  of 
small-arms  ammunition,  shonld  be 
destroyed  in  destruction  chambers  and 
deactivation  furnaces.  Explosives  scrap 
incinerators  should  be  used  for  buming 
tracer  and  igniter  compositions,  small 
quantities  of  solid  propellant. 
magnesium  powder,  sump  cleanings, 
absorbent  cleaning  materials,  and 
similar  materials.  Destruction  chambers 
and  incinerators  should  be  equipped 
'  with  suitable  pollution-control  devices, 
such  as  multiple  chamber  incinerators 
with  thermal  incinerator  afierbumers. 
The  final  incineration  should  take  place 
at  140(rT,  minimum. 

(b)  Operation  of  incinerators.  (1)  The 
feeding  conveyor  shall  not  be  operated 
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until  the  incinerator  temperature  is  high 
enough  to  ensure  complete  destruction. 
Temperature  recording  devices  should 
be  installed. 

(2)  To  remove  accumulated  residue, 
incinerators  shall  be  shut  down  and 
thoroughly  cooled.  Repaire  shall  be 
made  only  during  shutdown.  Personnel 
entering  the  incinerator  to  clean  it  shall 
be  provided  with  respiratory  protection, 
to  prevent  inhalation  of  toxic  dusts  or 
fumes,  such  as  mercury  from  tracere  and 
lead  bom  small-arms  ammunition. 

(c)  Operation  of  destruction  chambers 
and  deactivation  furnaces.  (1)  Operation 
shall  be  by  remote  control. 

(2)  Operators  shall  not  approach  the 
unprotected  side  of  the  concrete 
barricade  to  replenish  fuel,  adjust  the  oil 
flame,  or  for  any  other  reason,  until 
enough  time  has  elapsed  for  explosives 
in  the  chamber  to  go  off.  To  keep  the 
feedpipe  chute  or  conveyor  obstmction- 
free.  regular  inspections  shall  take 
place. 

(3)  Components  shall  be  fed  into  the 
chamber  a  few  at  a  time.  The  exact 
number  permitted  at  one  time  for  each 
type  of  component  shall  be  posted  in  a 
place  easily  seen  bom  the  operator's 
working  position. 

(4)  Guards  shall  be  installed  on 
conveyor-feeding  mechanisms  to 
facilitate  feeding  and  to  prevent  items 
from  jamming  or  falling. 

§  184.196    Support  in  disposal  of  waste. 

If  Government-owned  ammunition 
items  or  explosives  are  declared  excess 
or  residual  and  the  contract  says 
nothing  about  disposition,  the 
contractor  shall  request  instmctions 
from  the  responsible  Contract 
Administration  Office.  A  contractor 
having  trouble  safely  disposing  of 
residual  (scrap)  ammunition  items  or 
explosives  related  to  contractual 
operations  may  request  help  from  Ihe 
Contract  Administration  Office.         • 

Subpart  P— Manufacturing  and 
Processing  Propellants 

§184.198    General. 

(a)  These  requirements  are  applicable 
to  propellant  manufacturing  and 
augment  other  requirements  contained 
in  this  part. 

(b)  The  safety  precautions  for 
fabrication  of  solid  propellants. 
propellant  loaded  items,  gun 
ammunition,  and  rocket  motors  follow 
the  generally  accepted  principles  used 
for  many  types  of  explosives  and 
energetic  materials.  Solid  propellants 
can  be  divided  into  general  categories 
such  as  single,  double,  and  triple  base, 
castable  composite,  and  modified 
double  base  composite:  e.g.  .castable 


composite  propellant  modified  with 
explosive  plasticizer  such  as 
nitroglycerin. 

(c)  Although  processing  safety 
considerations  for  finished  propellant 
items  and  loaded  rocket  motors  are 
similar,  each  propellant  type  has  its 
own  characteristics  for  processing  of 
raw  materials,  intermediate 
compositions,  and  final  processing. 
Hazards  data  testing  of  intermediate  and 
finished  propellant  shall  be 
accomplished  to  define  the 
requirements  that  ensure  safety  in 
processing.  Initiation  thresholds  to  such 
stimuli  as  impact,  friction,  heat,  and 
electrostatic  discharge  shall  be  known 
for  specific  processes  and  handling 
situations.  Response  of  the  materials  in 
terms  of  energy  input  sensitivity  and 
magnitude  of  energy  release  shall  be 
considered  to  evaluate  and  properly 
apply  the  guidelines  in  this  subpart. 
Safety  precautions  for  ignition  system 
fabrication  shall  follow  the  general 
requirements  for  manufacturing  and 
processing  of  pyrotechnics  given  in 
subpart  H  of  this  part.  (An  exception  to 
this  requirement  is  the  processing  of  a 
propellant  grain  igniter  which  shall  be 
the  same  as  motor  propellant  until  grain 
is  mated  with  the  initiator  assembly.) 

(d)  In  addition  to  generally  accepted 
safety  precautions  for  handling  of 
explosives  and  other  energetic 
materials,  the  following  paragraphs 
provide  general  guidance  pertinent  to 
the  manufacturing  of  solid  propellants 
and  loaded  items  and  solid  propellant 
rocket  motors. 

§  184.199    In-process  hazards. 

(a)  During  scale  up  from  research  and 
development  of  new  materials  to  an 
existing  solid  propellant  manufacturing 
process,  determine  the  chemical, 
physical,  physiological  and  explosive 
hazards  of  raw  materials,  intermediate 
compositions,  processing  aids,  and  final 
solid  propellant.  both  uncured  and 
cured. 

(b)  Testing  shall  determine  thermal 
stability,  chemical  compatibility  of 
ingredients,  exothermic  reactions,  and 
sensitivity  to  ignition  or  detonation 
from  friction,  impact,  and  electrostatic 
discharge.  Additionally,  deflagration-to- 
detonation  and  card-gap  test  data  can  be 
valuable.  Applicable  tests  may  be 
selected  TB  700-2.  E.\plosives  Hazard 
Classification  Procedures. 

(c)  Minimum  testing  may  satisfy  the 
classification  requirements  for  several 
in-process  operations.  For  example: 

(1)  If  reliable  data  exists  that  indicate 
that  the  propellant  mixing  operations 
are  class/division  1.1  no  testing  would 
be  needed  to  adopt  this  classification. 


(2)  If  testing  shows  that  uncured 
propellant  will  detonate,  the  casting  and 
curing  operations  shall  be  considered 
exposed  to  class/division  1.1  hazards. 

(3)  If  detonation  tests  show  that  the 
cured  propellant  will  detonate,  all 
operations  with  cured  or  curing 
propellant  shall  be  considered  as 
exposed  to  class/division  l.l  hazards. 

(d)  Safety  information  for  all  materials 
used  in  the  formulation  shall  be 
available  as  required.  Personnel  shall  be 
trained  on  the  hazards  involved  in 
propellant  process  situations. 

§184.200    Quantity/distance  (CVD) 
requtrements. 

New  manufacturing  and  support 
facilities  for  processing  of  solid 
propellants  and  propellant  loaded  items 
shall  be  operated  to  conform  to  the 
latest  Q/D  requirements  for  the  class/ 
division  of  the  material  in  the  in-process 
condition. 

§  184.201    Separation  of  operations  and 
buildings. 

(a)  Propellant  and  rocket  motor 
manufacturing  and  processing  shall  be 

done  in  special  areas — operating  lines 

whose  boundaries  are  separated  from  all 
other  areas  Outside  the  line  in 
accordance  with  appropriate  Q/D 
criteria. 

(b)  Sequential  operations  on  rocket 
motors  can  generally  be  treated  as  one 
process  operation  in  one  building. 
Exception  examples  are  shown  in 
Appendix  A  to  this  subpart. 

(c)  The  required  separation  between 
buildings  (sites,  pads,  or  other  such 
locations),  which  form  a  single 
production  or  operating  line,  shall  be  in 
accordance  with  quantity/distance 
criteria. 

(d)  When  the  hazard  classification  of 
a  propellant  has  not  been  established, 
classify  the  propellant  during  site  and 
construction  planning  as  the  most 
hazardous  class/division  that  might 
possibly  apply  during  manufacturmg 
and  processing. 

(e)  Safety  shelters,  lunch  rooms, 
convenience  buildings,  and  private 
vehicle  parking  for  personnel  working 
in  an  operating  building  should  be 
constmcted  and  shall  be  sited  in 
accordance  with  applicable  Q/D  criteria 

§  184.202    Equipment  and  facilities. 

(a)  Except  as  provided  for  in  other 
applicable  documentation,  the  design, 
layout,  and  operation  of  facilities  and 
equipment  for  solid  propellant 
operations  shall  follow  the  mandatory 
provisions.  Where  guidance  is  not 
provided,  operations  should  be 
governed  by  the  results  of  hazard  tests 
and  analyses  performed  and 
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docuuMDted  to  addram  qtacific 
opeiatioDS.  As  sobm  prapelisnts  on  be 
seaskive  to  initistioB  bv  static 
electricity.  b<xidiiig  «m  pounding  of 
equipment,  tooling,  and  rocket  moton 
along  witb  otbo'  means  of  static 
elimination  and  cootrol  Aould  be  given 
special  coosidaratioa.  Conductive  woik 
surfeoas  and  floors  or  floor  mats  shall  be 
provided  for  assembly  of  i^iitersand 
igniter  subsssemblies. 

(b)  Ncmspaiiring  and  nonrustiag 
materials,  which  are  cheaucally 
compatible  %vith  the  propellant  material, 
shall  be  used  for  equipment,  tooling, 
and  machinery  that  will  come  in  contact 
with  propellant  or  propellant 
ineredi«iits. 

(c)  Certain  solid  propellant  operations 
involve  significant  energy  input  which 
enhances  the  possibility  of  ignition. 
Examples  are  rolling  mills,  madiining 
and  drilling  operations.  In  these 
situations,  complete  hazard  analysis  and 
evaluation  shall  be  conducted  prior  to 
starting  the  operation. 

(d)  Space  heating,  air  conditioning, 
and  propellant  hot  air  cure  oven 
equipment  shall  be  designed  and 
operated  to  prevent  accumulation  of 
solvent  vapors  (whether  flammable  or 
nonflammable),  explosive  dusts,  and 
nitroglycerin  vapors  (or  other  nitroester 
vapors)  that  may  present  an  ignition, 
explosion,  or  personnel  hazard.  Ovens 
shall  have  dual  or  redundant 
temperature  controls. 

(e)  Exposed  radiant  surfaces  in  the 
form  of  S-shaped  smooth  pipe  or  fin- 
type  radiators,  so  positionied  that  they 
can  be  easily  cleaned,  are  considered 
suitable  types  of  radiators  because  of  the 
ease  with  which  they  can  be  cleaned. 
Other  types  of  radiators  are  acceptable, 
but  are  less  desirable  because  of 
cleaning  difficulties. 

(f)  When  mechanical  ventilating 
equipment  is  used  in  operations 
involving  potential  concentrations  of 
solvent  vapors,  dusts,  and  nitroester 
vapors,  the  electric  motor  and  motor 
controls  shall  not  be  located  directly  in 
the  potentially  contaminated  air  stream 
and  the  system  shall  be  provided  with 
a  smtable  means  of  collecting 
condensate. 

(g)  Air  conditioning  and  cure  oven 
air-circulating  equipment  of  the  closed 
system  type  shall  be  designed  to  prevent 
contaminated  air  from  contacting  the  air 
motor  and  controls.  Recirculated  air 
shall  be  monitored  to  ensure 
concentration  of  vapors  and  dusts  do 
not  reach  flammable  (or  explosive),  or 
personnel  threshold  limits.  Electric 
motors  and  controls  shall  be  dustproof 
and  vaporproof  electrical  equipment. 
Air  mover  blades  should  be 
nonmetallic. 


(h)  The  e^praent  ^aU  be  rigidly 
fixed  and  staUe  durii^  mixing  to 
preclude  contact  between  fixed  and 
movable  parts-  Any  mix  bowl  lift- 
mechanism  (^avator)  is  to  be  designed 
so  blade-to-bl  tde  and  blade-to-bowl 
clearances  an  assured  during  the 
complete  opei  ation  cycle. 

(i)  Positive  >  xmtrols  shall  be  provided 
to  physically  plock  m  stop  bowl  or 
mixer  head  mpvraH«it  in  case  of  drive 
mechanism  malfunction.  Assure  blade- 
to-blade  and  ftlade-to-bowl  clearance  is 
maintained  al  all  times. 

(j)  Mix  bla<Bs  and  shaft  shall  be  rigid 
and  structurally  strong  to  ensure 
minimum  fle<  from  viscosity  of  the  mix 
and  speed  of  ^  shaft. 

(k)'Electrical  components  of  all 
mixers  shall  meet  the  appropriate 
electrical  classification,  be  remotely 
located,  or  shrouded  and  purged  with 
inert  gas.  Purged  systems  shall  be 
designed  to  p  -ovide  automatic  warning 
if  gas  pressur !  is  lost. 

(1)  Mixer  hi  ide  shafts  shall  be 
equipped  witfi  seals  or  packing  gkuids 
that  prevent  ihigration  of  liquids  or 
solvent  vapoi  s  into  bearings.  Submerged 
bearings  and  jacking  glands  should  be 
avoided.  How  ever,  if  used,  they  shall  be 
periodically  t  ssted  for  contamination 
and  cleaned. 

(m)  A  prog  am  shall  be  established  to 
detect  signifii  ant  changes  in  blade/shaft 
position  relat  ve  to  mixer  head. 
Clearances  b(  tween  mix  blades  and 
mixer  bowls  i  hall  be  checked  at  regular 
intervals  bas<  d  on  operating  time  and 
experience  to  make  sure  the  clearance  is 
adequate.  Ma  ntain  a  record  of  such 
checks,  mixe '  blade  adjustments,  and 
any  damage  I  >  the  mixer  blades  and 
bowls. 

(n)  Mix  bowl,  blades,  and  drive  unit 
are  to  be  electrically  bonded  and 
grounded.     I 

(o)  Inspect  blades  and  other  moving 
parts  of  new  inixers  and  replacement 
parts  for  old  inixers.  Inspect  (magnaflux 
and/or  X-rayj  for  cracks,  crevices,  and 
other  flaws.  | 

(p)  Electrioservice  to  propellant 
mixers  shall  be  interlocked  with  fire 
protection  system  controls  so  that  the 
nuxer  camu»  start  when  the  fire 
protection  system  is  inoperative 

(q)  All  process  equipment  which 
applies  energy  to  in-process  propellant 
should  be  dwcked  regularly  for  wear 
and  misaligninent.  A  record  of  these 
checks  and  Biaintenance  performed 
should  be  maintained  for  the  process 
equipment. 

(r)  Equipment  performing  sequential 
operations  on  propellants,  such  as 
extrusion  an4  cutting,  shall  be 
controlled  to  prevent  interference. 


§164.203    In-procses  qesntitles  and 
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(a)  Only  the  amount  of  propellant  and 
loaded  subassembUes  needed  to  ensure 
a  safe  and  efficient  workflow  shall  be 
present  in  an  operating  building  when 
operations  are  being  conducted.  This 
does  not  preclude  short-term  storage  of 
larger  quantities  in  an  operating 
building  when  not  in  use  for  other 
operations. 

(b)  Operating  buildings  of  standard 
construction  may  be  used  for  storage  of 
completed  assemblies  with  or  without 
installed  ignition  system.  There  shaU  be 
no  other  operation  in  progress  and 
quantity/ distance  shall  be  in 
compliance  with  requirements. 

(c)  Production  igniters  may  be  stored 
in  designated  areas  within  an  assembly/ 
disassembly  facility. 

(d)  Indoor  storage  is  preferable  for  all 
types  of  explosives  and  is  mandatory  for 
bulk  high  explosives,  solid  propellants, 
and  pyrotechnics.  Priority  of  existing 
indoor  storage  should  be  given  to  items 
requiring  the  most  protection  from  the 
weather  (based  on  the  method  of 
packing).  Solid  propellant  and 
propellant  materials  shall  be  protected 
from  overheating  by  exposure  to  direct 
sunlight  when  in  transit  or  on 
temporary  hold. 

(ej  The  propulsive  characteristics  and 
the  ignition  probability  of  explosive 
items  such  as  propellant  loaded  devices 
rocket  motors,  assist  take-off  uiuts,  and 
missiles  shall  be  taken  into 
consideraticHi  during  all  logistical 
phases  in  order  to  obtain  as  much  safety 
as  possible  under  the  circumstances 
Because  of  the  great  number  of  types 
and  sizes  of  propellant  loaded  devices 
and  conditions  of  assembly 
encountered,  it  is  not  feasible  to  present 
anything  other  than  general  safety 
guidance  in  this  part  Thus,  every  effort 
should  be  made  to  prevent  ignition  of 
any  units  being  manufactured, 
assembled,  disassembled,  handled,    ' 
stored,  transported  or  deployed. 
Approved  flight  restraining  devices  (tie- 
downs)  shall  be  used  to  the  maximum 
extent  possible  and  are  required  if 
prc^bility  of  ignition  is  reasonably 
high.  When  doubt  exists  as  to  whether 
a  given  item  or  configuration  (state  of 
assembly)  is  propulsive  or 
nonpropulsive,  the  item  shall  be  treated 
as  propulsive  until  pertinent  technical 
information  can  be  obtained. 

§184.204    Ingredients  processins. 

(a)  Weighing,  measuring,  and 
handling  raw  materials.  (1)  Scales  for 
weighing  raw  materials  shall  be 
electrically  grounded,  where  needed,  to 
properly  protect  the  operation.  This 
grounding  is  especially  important  wltorc 


flammable  or  combustible  materials  are 
involved. 

(2)  Separate  weigl^  or  meaBurement 
rooms,  ciducles.  or  areas  (dependmt 
upon  the  qvaotity  and  sensitivity  of  the 
materials  handled)  shall  be  provided. 
Oxidizers  and  metallic  powders 

weighing  shall  be  separated  from  eM:h 
other  and  from  other  materials  by 
physical  bairiers  rather  than  distance. 

(3)  It  is  important  that  containers, 
equipment,  hand  tools,  scale  pans,  etc. 
used  for  weighing  processes  are  not 
mixed  with  those  weighing  or 
measuring  oxidizers  and  fuels, 
particularly  where  distance  rathw  than 
physical  barriers  separates  these  areas. 
Positive  measures  shall  be  adopted  to 
ensure  the  complete  separation  of  such 
equipment  and  tools. 

(4)  The  designated  use  of  space  and 
equipment  shall  not  be  chan^  without 
a  thorough  cleaning  and  inspection  to 
make  s\u«  that  all  traces  of  the  previous 
material  have  been  removed  if  any 
possibility  exists  that  materials  are 
incompatible 

(b)  Oxidizer  processing.  (1)  Solid 
propellant  oxidizing  agents  are 
perchlorates,  nitrates,  nitroesters.  and 
nitramines  used  in  sohd  rocket  motor 
propellants. 

(2)  Avoid  ctrntaminating  an  oxidizer 
agent  with  any  metal  or  chemical  (fuel) 
which  may  result  in  a  mote  sensitive 
composition. 

(3)  Use  closed  sjrstems  as  much  as 
possible  for  dust,  humidity,  and  tramp 
material  control. 

(4)  Flexible  connections  (socks)  in 
pipes  or  duct  systems  which  convey 
oxidizer  materials  and  dust  socks  in 
collectors  or  hoopers  should  be 
fabricated  of  fire-retardant  materials. 
These  materials  shall  be  chemically 
compatible  with  the  oxidizers  to  which 
they  shall  be  exposed. 

(5)  The  pipes  and  duct  systems  shall 
be  made  electrically  continuous- 
Threaded  joints  and  fittings  in  contact 
with  oxidizer  should  be  avoided.  Quick 
clamp  neuter  end  pipe  joints  are 
preferred. 

(6)  Static  control  measures  shall  be 
used  to  dissipate  static  charges  to  an 
acceptable  level  if  oxidizer  is 
transported  by  fluidization. 

(c)  Oxidizer  drying.  (1)  The  safe 
temperature  for  drying  each  material 
shall  be  established  and  shall  not  be 
exceeded  at  any  point  in  the  dryirrg 
apparatus  or  drying  roonr. 

(2)  Use  thermostatic  controls  to 
prevent  the  maximum  safe  temperature 
from  being  exceeded  in  the  drying 
process.  Redundant  controls  are 
required. 


(3)  Electrical  heating  elements  that 
may  contact  4he  oxidizia'  or  oxidizer 
dust  shall  not  be  used. 

(4)  Dust  should  be  held  to  a  minimum 
in  the  drying  process.  A  dust  collection 
system  shall  be  used  if  dusting  can 
create  a  potential  hazard. 

(5)  Care  should  be  exercised  to  ensure 
incompatible  materials  are  not  being 
dried  simultaneously  in  the  same  drying 
process.  An  oven,  drying  room,  etc., 
used  for  processing  flanunable  or  other 
incompatible  materials  should  not  be 
used  for  drying  oxidizers  until  it  has 
been  cleaned,  inspected,  and  found  to 
be  free  of  any  contaminating  re»dual 
materials. 

(d)  Screening  oxidizers.  (1)  When 
screening  for  process  purposes,  the 
screening  equipment  shall  be 
constructed  so  oxidizer  material  is  not 
subjected  to  pinching,  friction.  <w 
impact  as  a  result  of  metal-to-metal 
contact.  Rooms  in  which  screening  units 
are  operated  shall  be  kept  thoroughly 
clean  to  eliminate  hazardous 
accumulations  of  dust. 

(2)  Oxidizer  screens  shall  be 
electrically  grounded  and  bonded  to  the 
receiving  vessel. 

(e)  Blending  oxidizers.  (1)  If  gases  are 
generated  during  bimding  of  oxidizer,  a 
suitable  means  of  gas  pressure  relief 
shall  be  designed  into  the  blender. 

(2)  The  blendm-  shall  beelectrically 
bonded  throughout. 

(3)  Blending  equipment  shall  be 
constructed  so  oxidizer  material  is  not 
subjected  to  pinching,  friction,  or 
impact  between  metal-to-metal  surfaces. 

(4)  When  ammonium  perchlorate  is 
blended  using  powered  mechanical 
equipment,  operating  personnel  shall  be 
protected.  Remote  control  of  mechanical 
blending  is  advisory. 

(5)  When  powered  mechanical 
methods  are  used  for  blending  mass- 
detonating  materials  (such  as  REDX  or 
HMX),  the  operation  shall  be  remotely 
controlled  and  personnel  protected  (See 
Note  1  to  Appendix  A  to  this  subpart). 

(0  Grinding  oxidizers.  (1)  When 
impact-type  mills  are  used,  there  shall 
be  sufficient  clearance  between 
stationary  and  moving  parts  to  prevent 
metal-to-metal  contact  Clearances  shall 
be  checked  as  often  as  needed  to  ensure 
they  are  adequate.  Mill  bearings  should 
be  wind  swept  (purged)  to  prevent 
contamination.  Impact-type  grinders 
shall  not  be  used  for  mass-detoning 
materials. 

(2)  Oxidizer  feed  materials  shall  be 
passed  through  a  screen  mesh  with 
openings  no  greater  than  the  clearance 
between  hammer  and  plate.  Screen 
mesh  size  for  ammonium  nitrate  should 
be  the  smallest  that  allows  free  flow  of 


the  prills.  Magnetic  sqnrations  shall  be 
used  if  screening  is  not  possible. 

(3)  Use  only  compatiUe  lubricants  «n 
grinding  equipment. 

(4)  Heat  sensitive  devices  should  be 
installed  on  the  bearii^  housing  of 
grinding  and  conditioning  equipmeaL 

(5)  Determine  the  cleaning  cycle  and 
method  used  for  grinding  equipmem 
and  include  in  operating  procedures. 

(6)  Grinding  operations  should  be 
provided  with  wet  dust-collection 
systems,  where  appropriate. 

(7)  Pneumatic  grinding  operations 
shall  be  thoroughly  grounded  and 
bonded  to  provide  for  electrostatic 
charge  dissipation. 

(g)  Preparation  of  fuel  compositions. 
(1)  Sensitivity  characteristics  of  fuel 
compositicms  should  be  determined 
prior  to  production  mixing  operations. 

(2)  Establish  compatibility  of 
materials.  Develop  procedures  that 
preclude  the  formation  of  highly 
sensitive  compositions  or  hazardous 
conditions  during  processing,  such  as, 
dry  AP  and  powdered  metal  mixtures. 

(3)  Equipment,  piping,  and  vessels 
used  in  fuel  preparation  should  be 
bonded  to  form  a  continuous  electrical 
path  with  each  other  and  to  building 
ground.  When  metaUic  powder  and 
flammable  hquids  are  transferred 
(poured)  from  one  container  to  another, 
the  containers  should  be  bonded 
together  prior  to  transfer. 

(4)  Minimize  the  formation  and 
accumulation  of  dust  in  aU  preparation 
operations. 

(5)  Fume  hoods,  dust  socks,  closed 
systems,  and  dust/fume  vacuiun  exhaust 
hoses  are  to  be  used,  as  appropriate,  to 
prevent  vapors  and  dust  getting  into  the 
operating  areas. 

[h)  Transfer  operations  (1)  Finely 
divided  powdered  ingredients  should  be 
transferred  by  methods  that  control  flow 
rate  and  minimize  electrostatic  charge 
gMieration  which  would  result  from 
"slug"  dumping. 

(2)  Flammable  solvents  should  be 
transferred  only  after  the  transfer  and 
receiving  vessels  have  been  electrically 
bonded  to  eliminate  electrostatic 
potential  differences 


§184.205    Mixing. 

(a)  Secure  hardware  and  associated 
equipment  to  prevent  loose  items  falling 
into  mixers. 

(b)  Liquids  and  powders  to  be  added 
to  the  mix  vessels  shall  first  pass 
through  a  screen  or  orifice  with  an 
opening(s)  less  than  the  smallest 
clearance  m  the  mixer  Smaller  amounts 
of  material  may  be  added  directly, 
provided  a  positive  means  exists  to 
ensure  the  material  does  not  contain  anv 
foreign  material 
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(c)  Materials  which  cannot  be 
screened  and  are  opaque  or  not  easily 
inspected  should  be  examined  by  other 
means,  such  as  X-ray. 

(d)  When  consistent  with  the  process 
system  and  requirements,  a  cover  shall 
hie  placed  over  the  mixer  bowl  after 
changing  or  mixing  operations  are 
completed.  This  is  to  prevent  the 
accidental  introduction  of  foreigo- 
objects  into  the  mixer  and  also  to 
preclude  sunlight  impinging  directly  on 
the  materials  in  the  bowl. 

(e)  Use  only  nonsparldng  devices  to 
scrape  down  the  sides  and  blades  of 
mixtures  by  hand.  Set  up  controls  to 
prevent  these  and  other  devices  from 
being  accidentally  introduced  into  the 
mixer. 

(f)  Account  for  all  loose  tools  and 
equipment  before  starting  or  continuing 
mixing  operations. 

(g)  Do  not  allow  objects  in  the  mixer 
operating  «ea  (such  as  jewelry,  pens, 
and  coins)  that  may  accidentally  be 
introduced  into  mixers.  Suggest  using 
pocketless  coveralls. 

(h)  Direct  and  unobstructed  routes 
shall  be  provided  for  personnel  egress 
from  mixer  buildings  or  bays. 

(i)  Personnel  shall  not  attempt  to  fight 
propellant  fires. 

(j)  Propellant  mixers  should  be 
equipped,  inside  and  outside  of  the 
mixing  vessel,  with  a  high-speed  deluge 
system. 

§  184.206    Casting  and  curing. 

(a)  Local  attendance  during  cast 
operations  is  permitted  provided  a 
thorough  safety  review  of  the  operation 
is  conducted. 

(b)  Multiple  or  production  line  type 
casting  is  permissible  provided 
provision  is  made  to  prevent 
propagation  of  an  incident  between 
individual  cast  bells  or  pits. 

(c)  All  cast  piping  and  tooling  in 
contact  with  propellant  shall  be  smooth 
for  ease  of  cleaning  and  be  free  of 
cracks,  pits,  crevices,  and  weld  slag. 
Threaded  joints  should  be  avoided  as 
much  as  possible.  Joints  requiring 
disassembly  as  a  process  operation  or 
for  cleaning  should  not  be  threaded 
type. 

(d)  Cast  tooling  and  mandrel  designs 
shall  permit  no  metal-to-metal  friction 
or  impact  sites. 

(e)  Valves  through  which  propellant 
flows  shall  be  designed  to  prevent 
propellant  from  being  pinched  or 
compressed  between  two  metal  surfaces. 

(f)  Pressurized  casting  vessels  shall  be 
capable  of  withstanding  at  least  twice 
the  maximum  allowable  working 
pressure 

(g)  Lids  shall  be  secvu'ed  to 
pressurized  casting  vessels  in  such  a  . 
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manner  that  they  shall  withstand  the 
rated  pressures  o  the  vessels. 

(h)  Line  pressu  e  for  presslirizing  the 
casting  vessel  sha  U  not  exceed  the 
working  pressure^  of  the  vessel.  Pressure 
lines  shall  have  aj  relief  valve 
downstream  of  the  regulator. 

(i)  Equip  each  vessel  with  a  blowout 
disk  (burst  diaphiagm)  designed  to  blow 
out  at  less  than  lio  percent  of  the 
vessel's  maximum  allowable  working 
pressure.  The  de^gn  shall  allow  for  die 
release  of  the  pot  mtial  rapid  rise  of 
pressure  in  the  v(  ssel  should  the 
propellant  ignite. 

(j)  Pressure  reli  sf  is  to  be  provided 
when  propellant  s  cured  or  cast  under 
pressure. 

(k)  Pressurizatj  jn  and 
depressurizationlfor  propellant  cure 
shall  be  done  ren  lotely. 

(1)  Casting  vess  sis  should  be 
physically  or  ele<  trically  disconnected 
from  lifting  devic  es  during  cast 
operations. 

§  184.207    Extrusl  )n  processes. 

(a)  Extrusion  p  resses  and  compression 
molding  equipmi  tnt  should  be  designed 
to  remove  air  froi  n  the  propellant  before 
compaction  and  ^  jxtrusion  begin.  Assure 
that  procedures  provide  for  checking 
operation  of  the  vacuum  system  and 
cleaning  it  of  pre  sellant  residue  and 
condensed  vapoi  s  such  as  those 
generated  from  n  itroglycerin 
*volatization. 

(b)  Ramheads  i  hould  be  checked  for 
alignment  with  t  le  press  bore  to 
preclude  metal-t  >-metal  contact. 
Flashing  remova  should  be  included  in 
the  process  procedures. 

(c)  Interlocks  shall  be  provided  to 
preclude  press  o  }eration  during  loading 
or  other  attendai  t  operations. 

$184,208    Propel  ant  loaded  items. 

(a)  When  oper  itions  are  performed  on 
cured  propellani  contained  in  pressure 
vessels  or  rocket  motor  cases  and  there 
is  a  significant  risk  of  ignition  due  to 
energy  inputs  (smch  as  electrical  check 
of  pyrotechnic  devices),  the  unit  should 
be  secured  in  a  fixture  capable  of 
withstanding  th(  rated  thrust  of  the 
assembly  times- 1  factor  2.5,  minimum 

(b)  When  mecfcanically  applied  force 
is  required  to  "breakaway"  the  mandrel 
or  other  tooling  i  imbedded  in 
propellant,  it  sh  )uld  be  applied  by 
remote  control,  lowever,  see  Appendix 
A  to  this  subpart  for  exceptions. 

(c)  Moving  loaded  motors  with  cores 
rally,  not  recommended. 
I  containing  cores  shall 

/er,  the  core  and  motor 
[ported  by  or  suspended 
I  Bource  or  m  some 


in  place  is,  geni 
If  loaded  motor: 
be  moved,  how 
case  shall  be  su 
from  a  common 


manner  locked  i  r  tied  together  to 


prevent  independent  movement  of 
either. 

(d)  Hazard  characteristics  of 
individual  propellents  to  be  cut. 
machined,  or  contoured,  shall  be 
evaluated  and  considered  in 
determining  the  safest  method  to  use. 

(e)  Propellant  machining  equipment 
shall  be  designed: 

(1)  To  prevent  contact  of  cutting  tools 
or  blades  with  motor  cases  and  other 
metal  objects. 

(2)  To  minimize  generation  of  heat. 

(3)  To  facilitate  removal  of  dust  and 
chips,  and  to  afford  personnel 
protection.  The  motor  or  grain  should  be 
X-rayed  prior  to  trim  if  there  is  a 
possibility  that  metal  or  other  foreign 
objects  may  be  in  the  propellant. 

(f)  Propellant  dust,  chips  and  shavings 
shall  be  removed  frequently  from  the 
work  area  during  machining  and 
contouring. 

(g)  Rocket  motors  in  final  assembly 
process  should  be  positioned  to  permit 
ready  access  to  all  sides  of  the  motor. 
Aisles  and  exit  doors  are  to  be  kept  clear 
and  unobstructed.  All  exit  doors  shall 
have  quick-release  hardware. 

(h)  The  number  of  items  in  the  final 
assembly  building  shall  be  the 
minimum  consistent  with  a  safe  and 
efficient  operation. 

(i)  Grounding  of  propellant  loaded 
assemblies  in  storage  is  optional  and  is 
to  be  reviewed  on  a  case-by-case  basis. 

(j)  If  the  process  requires  removing  an 
igniter  shorting  clip,  the  igniter  shall 
remain  shorted  until  immediately  before  . 
insertion.  Igniter  shall  remain 
nonshorted  for  only  the  minimum  time 
required  for  the  operation. 

(k)  Provide  means  for  controlled 
dissipation  of  static  electrical  charges 
during  igniter  insertion. 

(1)  Operations  that  involve  electrical 
continuity  checking/testing  of  ignition 
systems  installed  in  rocket  motors  are  to 
be  conducted  according  to  thoroughly 
reviewed  and  approved  procedures.  If 
review  indicates  that  an  unacceptable 
potential  for  ignition  exists,  these 
checks  shall  be  conducted  by  remote 
control  with  the  motor  mounted  in  a  test 
stand  designed  to  withstand  the  thrust 
of  the  motor  times  a  factor  2.5, 
minimum. 

§184.209    Disassembly. 

(a)  Process  equipment  and  tooling  that 
requires  disassembly  as  a  process 
operation  shall  be  designed  as  much  as 
possible  to  avoid  metal-to- metal 
movement  and  trapping  ot  expiosn  e 
material. 

(b)  Sanitary,  external  clamp  fittings 
should  be  used  on  pipe  assemblies  for 
propellant  transfei . 

(c)  Disassembly  of  equipment  and 
tooling  which  is  nonrouiine,  such  as 


necessary  for  equipment  repair  or  for 
securing  the  process,  should  not  be 
started  until  evaluation  of  potential 


hazards  from  trapped  material  or 
process  residuals. 


*^"  "°  "^""  *"  "^ ''cSrL&TJ.^^s^r^-™-- «---s  ^ 


Opeialion 


Kendng  and  screening  of  ammonium  perchlorate 

Btenrtng  screening  of  nitramines  and  perchtorates  otiwr  than '^i 

Gnndmg,  and  mechanized  drying  of  perctHorates  and  nitcamines 


Remote  controls 


Advisory 

Mandatory  2 . 
Mandatory  ... 


S;Sw'S?S?o;S;r:S;4"'  '^''™^  ""'"^  °'  ^'"'^'"'"  "^•- 


^f^iH^^^.  "***  "«^«  "^  P™P^"»  oi  Q/o'Hazard  oSTTa^ 
Mandrel  break  away  removal  from  cured  propellant 
Pressing,  extruding,  pelietizing  or  tjtending "Z!"!""!.".™" ~" 

Casting  propellents ; 


Advisory 

Mandatory  .. 
Mandatory^ 


Mandatory  3 
Mandatory  ... 


Personnel  protected^ 


Mandatory  3 


^ When  the  max.mum  aedible  event  (MCE)  is  sho^  by'K'lStysfs'^to'be  fire  hazard  only. 


Advisory. 
Mandatory.  2 

Mandatory  (adequate  protective  wall  for 
perchlorate  and  intraline  distance  foi 
nitramines). 

Advisory. 

Mandatory.  * 

Mandatory,  a 


Mandatory.  ^ 

Advisory  at  intraUne  distance  mandatory 

at  less  than  intraline  distance 
Mandatory.  3 


Subpart  Q— Hazardous  Component 
Safety  Data  Statements  (HCSDS) 
[Reserved] 

Subpart  R— Bibliography 
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Subpart  S— Glossary 
§184.240    Terminology. 

The  following  are  descriptions  of 
terms  and  phrases  commonly  used  in 
conjunction  with  ammunition. 
explosives,  and  other  dangerous 
materials  These  are  listed  to  provide  a 
degree  of.  uniformity  of  description  in 
the  use  of  technical  information 
throughout  these  standards. 

Aboveground  magazines.  Any  type  of 
magazines  above  ground  other  than 


standard  or  nonstandard  earth-covered 
types  of  magazines. 

Administration  area.  The  area  in 
which  administrative  buildings  that 
function  for  the  installaUon  as  a  whole 
are  located,  excluding  those  offices 
located  near  and  directly  serving 
components  of  explosives  storage  and 
operating  areas. 

Aircraft  parking  area.  Any  area  set 
aside  for  parking  aircraft  not  containing 
explosives. 

Ammunition  and  explosives.  As  used 
herein,  includes  (but  is  not  necessarily 
limited  to)  all  items  of  ammunition, 
propellants.  liquid  and  solid;  high 
explosives;  guided  missiles;  warheads; 
devices;  pyrotechnics;  components 
thereof;  and  substances  associated 
therewith  presenting  real  or  potential 
hazards  to  life  and  property 

Ammunition  and  explosives  aircraft 
cargo  area  Any  area  specifically 
designated  for  the  following: 

(1)  Aircraft  loading  or  unloading  of 
transportation  configured  ammunition 
and  explosives. 

(2)  Parking  aircraft  loaded  with 
transportation  configured  ammunition 
and  explosives. 

Ammunition  and  explosives  area  An 
area  specifically  designated  and  set 
aside  from  other  portions  of  an 
installation  for  the  development, 
manufacture,  testing,  maintenance, 
storage,  or  handfing  of  ammunition  and 
explosives. 

Auxiliary  building.  Any  building 
accessory  to  or  maintained  and  operated 
to  serve  an  operating  building,  line, 
plant,  or  pier  area.  Explosive  materials 
are  not  present  in  an  auxiliary  building 


non-attended  operation  is  permitted. 


(examples:  power  plants  and 
changehouses,  paint  and  solvent 
lockers,  and  similar  fiacifities). 

Barricade.  An  intervening  barrier, 
natural  or  artificial,  of  such  type.  size, 
and  construction  as  to  limit  in  a 
prescribed  manner  the  effect  of  an 
explosion  on  nearby  buildings  or 
exposures. 

Blast  impulse.  The  product  of  the 
overpressure  from  the  blast  wave  of  an 
explosion  and  the  time  during  which  it 
acts  at  a  given  point  (that  is,  the  area 
under  the  positive  phase  of  the 
overpressure  vs.  time  curve). 

Blast  overpressure.  The  pressure, 
exceeding  the  ambient  pressure, 
manifested  in  the  shock  wave  of  an 
explosion. 

Change  house.  A  building  provided 
with  facilities  for  employees  to  change 
to  and  from  work  clothes.  Such 
buildings  may  be  provided  with  sanitary 
facilities,  drinking  fountains,  lockers, 
and  eating  facilities. 

Classification  yard.  A  railroad  yard 
used  for  the  receiving,  dispatching, 
classifying,  and  switching  of  cars. 
Compatibility.  Ammunition  and 
explosives  are  considered  compatible  if 
they  may  be  stored  or  transported 
together  without  significantly  increasing 
either  the  probability  of  an  accident  or, 
for  a  given  quantity,  the  magnitude  of 
the  effects  of  such  an  accident 

Deflagration.  A  rapid  chemical 
reaction  in  which  the  output  of  heat  is 
sufficient  to  enable  the  reaction  to 
proceed  and  be  accelerated  without 
input  of  heat  from  another  source. 
Deflagration  is  a  surface  phenomenon 
with  the  reaction  products  flowing  awa> 
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from  the  unreacted  material  along  the 
surface  at  subsonic  velocity.  The  effect 
of  a  true  deflagration  under  confinement 
IS  an  explosion.  Confinement  of  the 
reaction  increases  pressure,  rate  of 
reaction  and  temperature,  and  may 
cause  transition  into  a  detonation. 

Demilitarize.  To  disarm,  neutralize, 
and  accomplish  any  other  action 
required  to  render  ammunition  and 
explosives  innocuous  or  ineffectual  for 
military  use. 

Detonation.  A  violent  chemical 
reaction  within  a  chemical  compound 
or  mechanical  mixture  evolving  heat 
and  pressure.  A  detonation  is  a  reaction 
that  proceeds  through  the  reacted 
material  toward  the  unreacted  material 
at  a  supersonic  velocity.  The  result  of 
♦he  chemical  reaction  is  exertion  of 
extremely  high  pressure  on  the 
surrounding  medium  forming  a 
propagating  shock  wave  that  is 
originally  of  supersonic  velocity.  A 
detonation,  when  the  material  is  located 
on  or  near  the  surface  of  the  ground, 
normally  is  characterized  by  a  crater 

Aid  Explosive  munition  that  is  not 
armed  as  intended,  or  that  has  failed  to 
function  after  being  armed. 

Establishment.  Any  plant,  works, 
facility,  installation,  or  other  activity 

Explosion.  A  chemical  reaction  of  any 
chemical  compound  or  mechanical 
mixture  that,  when  initiated,  undergoes 
a  very  rapid  combustion  or 
decomposition  releasing  large  volumes 
of  highly  heated  gases  that  exert 
pressure  on  the  surrounding  medium. 
Also,  a  mechanical  reaction  in  which 
failure  of  the  container  causes  the 
sudden  release  of  pressure  from  within 
a  pressure  vessel;  for  example,  pressure 
rupture  of  a  steam  boiler.  E)epending  on 
•he  rate  of  energy  release,  an  explosion 
an  be  categorized  as  a  deflagration,  a 
letonation,  or  a  pressure  rupture. 

Explosive  Any  chemical  compound 
or  mechanical  mixture  that,  when 
subjected  to  heat,  impact,  friction, 
letonation,  or  other  suitable  initiation, 
undergoes  a  very  rapid  chemical  change 
wi*h  'he  evolution  of  large  volumes  of 
highlv  heated  gases  that  exert  pressures 
m  'he  surrounding  medium.  The  term 
applies  to  materials  that  either  detonate 
A  leflagrate 

Explosives  facility  Any  structure  or 
l^r~alion  containing  ammunition  and 
explosives 

Exposed  site  (ES)  A  location  exposed 
t    'he  potential  hazardous  effects  (blast, 
fragments,  debns,  and  heat  flux)  from  an 
e\,  losion  at  a  potential  explosion  site 
•PE«^) 

The  distance  to  a  PES  and  the  level  of 
pr-  te  tion  required  for  an  ES  determine 
the  quantitv  of  ammunition  or 
c«  ^.Lsives  permitted  in  a  PES. 


Friday,  December  16,  1994  /  Proposed  Rules 


flammable  matd 
easily  and  burr 


Fire-resistive.  JAppUes  to  generally 
combustible  ma  erials  or  structures  that 
have  been  treatc  d  or  have  surface 
coverings  desigi  >ed  to  retard  ignition  or 
fire  spread. 

Firebrand.  A  Projected  burning  or  hot 
fragment  from  v  hich  thermal  energy  is 
transferred  to  a  ■eceptor. 

Firewall.  A  w  dl  of  fire-resistive 
construction  de  ;igned  to  prevent  the 
spread  of  fire  £n  im  one  side  to  the  other. 
A  firewall  also  \  lay  be  termed  a  "fire 
division  wall." 

Flame-resistcmt.  Applies  to 
combustible  materials,  such  as  clothing, 
which  have  beeii  treated  or  coated  to 
decrease  their  burning  characteristics. 
Flammable.  Qombustible.  A 

■ial  is  one  that  is  ignited 
readily. 
Fragmentation.  Breaking  up  of  the 
confining  mateiial  of  a  chemical 
compound  or  n  echanical  mixture  when 
an  explosion  ta  les  place.  Fragments 
may  be  comple  e  items,  subassemblies, 
pieces  thereof,  i  >r  pieces  of  equipment  or 
buildings  conta  ning  the  items. 

Hangire.  Tei  iporary  failure  or  delay 
in  the  action  of  a  primer,  igniter,  or 
propelling  chai  ;e. 

Hazard  anal]  sis.  The  logical, 
systematic  exai  lination  of  an  item, 
process,  condit  on,  facility,  or  system  to 
identify  and  an  ilyze  the  probability, 
causes,  and  cor  sequences  of  potential  or 
real  hazards. 

High  explosi  'e  equivalent  or 
explosive  equi\  alent.  The  ratio  of  the 
weight  of  TNT  o  that  of  another 
explosive  whei  both  quantities  produce 
equivalent  bias  ;  effects  at  the  same 
distante  from  t  leir  detonations.  The 
ratio  is  express  id  as  a  percent. 

Holding  yarc    A  location  for  groups  of 
railcars,  trucks  or  trailers  used  to  hold 
ammunition  ar  d  explosives  for  interim 
periods  before  storage  or  shipment. 

Hypergolic  '  "he  term  used  to  describe 
the  self-ignitioi  i  of  certain  fuels  and 
oxidizers  upon  contact  with  each  other. 

Inhabited  bu  \lding.  A  building  or 
structure,  othei  than  an  operating 
building,  occu  tied  in  whole  or  part  by 
human  beings,  or  a  building  or  structure 
where  people  (  ustomarily  assemble, 
such  as  a  chur(  h,  schoolhouse,  raifroad 
station  and  sin  ilar  transportation 
facilities,  store  theater,  or  factory, 
inside  or  outsi  le  the  establishment. 
Inhabited  bi  ilding  distance.  That 
separation  beti  /een  explosives  locations 
(PES)  and  non  associated  locations  (ES) 
requiring  a  big  i  degree  of  protection 
from  an  accide  atal  explosion.  Such 
exposed  sites  i  iclude  facility 
boundaries,  w  loUy  inert  administrative 
facilities,  the  p  ublic,  etc. 

Inspection  s  ation.  A  designated 
location  at  wh  ch  trucks  and  railcars 


containing  ammunition  and  explosives 
are  inspected. 

Interchange  yard.  An  area  set  aside  for 
the  exchange  of  railroad  cars  or  vehicles 
between  the  common  carrier  and 
establishment. 

bitraline  distance.  The  distance  to  be 
maintained  between  any  two  operating 
buildings  and  sites  within  an  operating 
line,  at  least  one  of  which  contains  or 
is  deisigned  fo  contain  explosives. 

Launch  pads.  The  load-bearing  base, 
apron,  or  platform  upon  which  the 
rocket,  missile,  or  space  vehicle  and  its 
launcher  are  positioned. 

Liquid  propellant(s).  Liquid  and 
gaseous  substances  (fuels,  oxidizers,  or 
monopropellants)  used  for  propulsion 
or  operation  of  missiles,  rockets,  and 
related  devices  (see  Appendix  A  to 
Subpart  G  of  this  part). 

Loading  docks.  Facilities  structure,  or 
paved  areas,  designed  and  installed  for 
transferring  ammunition  and  explosives. 

Lunchrooms.  Facilities  where  food  is 
prepared  or  brought  for  distribution  by 
food  service  personnel.  It  may  serve 
more  than  one  PES.  A  breakroom  in  an 
operating  building  may  be  used  by 
persoimel  assigned  to  the  PES  to  eat 
meals. 

Magazine.  Any  building  or  structure, 
except  an  operating  building,  used  for 
the  storage  of  ammimition  and 
explosives.  The  types  and  general 
specifications  of  various  magazines  for 
ammunition  and  explosives  follow 

(1)  Reinforced  concrete,  arch-type, 
earth-covered  magazines  whose 
construction  is  at  least  equivalent  in 
strength  to  the  requirements  of  The 
Office  of  Chief  of  Engineers  (OCE), 
Department  of  the  Army,  drawings  652- 
686  through  652-693,  December  27, 
1941,  as  revised  March  14, 1942,  33-15- 
06,  33-15-58  (atomic  blast  resistant), 
33-15-61,  and'33-15-74.  For  new 
construction  use  drawings  35-15-74  ^^ 

(2)  Magazines  constructed  according 
to  Navy  drawings  357428  through 
357430,  August  19, 1944,  and  modified 
in  accordance  with  NAVFAC  drawing 
626739,  March  19,  1954;  and  NAVFAC 
drawings  627954  through  627957, 
764597,  656384  through  658388, 
724368,  751861, 764596,  793746,  and 
793747  23 

(3)  Box-type  A  magazines  constructed 
according  to  NAVFAC  drawings 
1404000  through  1404007,  box-type  B 
magazines  constructed  according  to 
NAVFAC  drawings  1404018  through 
1404025;  box-type  C  magazines 
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^'Copies  available  from  U  S  Army  Chief  of 
Engineers,  Pulaski  Building.  20  Massachusetts  Ave 
NW..  Washington.  DC  20001 

'^Copies  available  from  Commander,  Naval 
Facilities  Engineering  Command,  200  Stovall  Sti>?ct 
Alexandria.  VA  22332-2300. 


constructed  according  to  NAVFAC 
dravtdngs  1404430  through  1404440, 
dated  20  September  1985;  box-type  D 
magazines  constructed  according  to 
NAVFAC  drawings  1404464  through 
1404478.  dated  20  September  1985;  box- 
type  E  magazines  constructed  according 
to  NAVFAC  drawings  1404523  through 
1404535,  dated  23  April  1987;  and  box- 
type  F  magazines  constructed  according 
to  NAVFAC  drawings  1404541  through 
1404555.  dated  23  April  1987 

(4)  Earth-covered,  corrugated  steel, 
arch-type  magazines  at  least  equivalent 
in  strength  to  those  shown  on  Army 
OCE  drawings  numbered  AW  33-15-63, 
March  5, 1963;  AW  33-15-64,  May  10, 
1963;  33-15-65,  January  10, 1963;  and 
NAVFAC  drawings  numbered  1059128- 
30, 1059132, 1069906,  and  135546(>-61. 
OCE  33-15-73  (oval  1  -ga  steel  arch)  is 
no  longer  approved  for  new 
construction;  however,  existing 
magazines  are  considered  "standard." 
For  new  construction  of  large  magazines 
of  this  type  use  the  earth-covered  steel, 
semi-circular-arch  magazine  design 
shown  on  Army  OCE  drawing  number 
421-80-01,  and  for  new  construction  of 
smaller  magazines  of  this  type  use  OCE 
drawing  number  AW  33-15-65 
addressed  above. 

Mass  detonating  explosives.  High 
explosives,  black  powder,  certain 
propellants,  certain  pyrotechnics,  and 
other  similar  explosives,  alone  or  in 
combination,  or  loaded  into  various 
types  of  ammunition  or  containers,  most 
of  which  can  be  expected  to  explode 
virtually  Instantaneously  when  a  small 
portion  is  subject  to  fire,  to  severe 
concussion  or  impact,  to  the  impulse  of 
an  initiating  agent,  or  to  the  effect  of  a 
considerable  discbarge  of  energy  from 
without.  Such  an  explosive  will 
normally  cause  severe  structural  damage 
to  adjacent  objects.  Explosive 
propagation  may  occur  immediately  to 
other  items  of  ammunition  and 
explosives  stored  sufficiently  close  to 
and  not  adequately  protected  from  the 
initially  exploding  pile  with  a  time 
interval  short  enough  so  that  two  or 
more  quantities  shall  be  considered  as 
one  for  quantity-distance  (Q/D) 
purposes. 

Maximum  credible  event  (MCE).  In 
hazards  evaluation,  the  MCE  from  a 
hypothesized  accidental  explosion,  fire, 
or  agent  release  is  the  worst  single  event 
that  is  likely  to  occur  from  a  given 
quantity  and  disposition  of  ammunition 
and  explosives.  Event  shall  be  realistic 
with  a  reasonable  probability  of 
occurrence,  considering  the  explosion 
propagation,  burning  rate 
characteristics,  and  physical  protection 
given  to  the  items  involved  The  MCE 
evaluated  on  this  basis  may  then  be     • 


used  as  a  basis  for  effects  calculations 
and  casualty  predictions. 

Military  pyrotechnics.  Ammunition 
manufiactured  specifically  for  use  as 
signals,  lUumlnants,  and  like  items. 

Misfire.  Failure  of  a  component  to  fire 
or  explode  as  intended. 

Navigable  streams.  Those  parts  of 
streams,  channels,  or  canals  capable  of 
being  used  as  highways  of  commerce 
over  which  trade  and  travel  are  or  may 
be  conducted,  excluding  streams  that 
are  not  navigable  by  barges,  tugboats, 
and  other  la^  vessels,  unless  they  are 
used  extensively  and  regularly  for  the 
operation  of  pleasure  b^ts. 

NEW  Net  Explosive  Weight, 
expressed  in  pounds. 

Nitrogen  padding  (or  blanket).  Filling 
the  void  or  ullage  of  a  closed  container 
with  nitrogen  gas  to  prevent  oxidation 
of  the  chemical  therein  and  to  avoid 
formation  of  a  flammable  atmosphere 
above  the  liquid.  Nitrogen  padding  (or 
blanket)  also  means  maintaining  a 
nitrogen  atmosphere  in  or  around  an 
operation,  piece  of  equipment,  etc. 
Noncombustible.  Not  oumable. 
Opening  building.  Any  structure, 
except  a  magazine,  in  which  operations 
pertaining  to  manufacturing,  processing, 
handling,  loading,  or  assembly  of 
ammunition  and  explosives  are 
performed.      • 

Operating  line.  A  group  of  buildings, 
facilities,  or  related  work  stations  so 
arranged  as  to  permit  performance  of  the 
consecutive  steps  in  the  manufacture  of 
an  explosive  or  in  the  loading, 
assembly,  modification,  and 
maintenance  of  ammunition. 

Operational  shield.  A  barrier 
constructed  at  a  particular  location  or 
around  a  particular  machine  or 
operating  station  to  protect  personnel, 
material,  or  equipment  from  the  effects 
of  a  possible  localized  fire  or  explosion. 
Operational  shields,  when  designed  in 
accordance  with  MIL-STD-398  should 
protect  personnel  and  assets  from 
thermal,  pressure,  and  fragmentation 
hazards  resulting  from  an  accidental  or 
intentional  detonation  and  deflagration 
of  ammunition  or  explosives.  Existing 
reinforced  concrete  walls  built  to  resist 
the  effects  of  accidental  explosions  and 
designed  and  built  in  accordance  with 
requirements  applicable  at  the  time  of 
construction  may  be  used  as  operational 
shields,  with  the  followring  guidance  as 
a  minimum  requirement: 

(1)  A  12-inch  reinforced  concrete  wall 
(see  definition  "substantial  dividing 
wall"  of  this  subpart)  provides  adequate 
protection  for  operations  involving  an 
item  containing  15  pounds  TNT 
equivalent  or  less  of  high  explosives 
when  the  nearest  part' of  the  item  is  at 
least  3  feet  from  the  wall  and  the  item 


is  2  feet  from  the  floor.  Care  shall  be 
taken  to  use  appropriate  equivalence 
data  for  close-in  effects.  Ejqjlosives 
characterized  by  greater  brisance  than- 
that  of  TNT  may  have  very  high 
equivalencies  at  small  distances  fit)m 
the  explosives.  When  equivalence  data 
is  not  available,  existing  12-inch 
reinforced  concrete  walls  may  be  used 
for  operational  shields  for  protection 
from  items  containing  not  more  than  6 
pounds  of  high  explosives. 

(2)  A  30-inch  reinforced  concrete  wall 
provides  adequate  protection  against  the 
effects  of  an  item  containing  not  more 
than  50  pounds  TNT  equivalent  of  high 
explosives.  The  same  separation 
distance  as  stated  in  paragraph  (1)  of 
this  definition  appUes.  When 
equivalence  data  is  not  available,  a  30- 
inch  wall  may  be  used  for  an 
operational  shield  for  protection  from 
items  containing  not  more  than  20 
pounds  of  high  explosives. 

(3)  A  36-lnch  remforced  concrete  wall 
provides  adequate  protection  against  the 
effects  of  an  item  containing  not  more 
than  70  pounds  TNT-equivalency  of 
high  explosives.  The  separation  distance 
as  stated  in  definition  "operational 
shield,"  paragraph  (1)  of  this  definition 
applies.  When  equivalence  data  is  not 
available,  a  36-inch  wall  may  be  used 
for  an  operational  shield  for  protection 
from  items  containing  not  more  than  28 
pounds  of  high  explosives. 

Potential  explosive  site  (PES).  The 
location  of  a  quantity  of  explosives  that 
will  create  a  blast,  fragment,  thermal,  or 
debris  hazard  in  the  event  of  an 
accidental  explosion  of  its  contents. 
Quantity  limits  for  ammunition  and 
explosives  at  a  PES  are  determined  by 
the  distance  to  an  ES. 

Prohibited  area.  A  specifically 
designated  area  at  airfields,  seadromes, 
or  heliports  in  which  all  ammunition 
and  explosives  facilities  are  prohibited 

Propellant.  Explosives  compositions 
used  for  propelling  projectiles  and 
rockets  and  to  generate  gases  for 
powering  auxiUary  devices. 

Public  highway  Any  street,  road,  or 
highway  used  by  the  general  pubfic  for 
any  type  of  vehicular  travel. 

Public  traffic  route  Any  public  street, 
road  (including  any  on  an  estabfishment 
or  militarj-  reservation),  highway, 
navigable  stream,  or  passenger  railroad 
that  is  routinely  used  for  through  traffic 
by  the  general  public. 

Pyrotechnic  material  The  explosive 
or  chemical  ingredients,  including 
powdered  metals,  used  in  the 
manufacture  of  military  pyrotechnics. 

Quantity/distance  (Q/D).  The  quantity 
of  explosives  material  and  distance 
separation  relationships  providing 
defined  types  of  protection.  These 
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rQlatiai)shq>s  are  based  on  levels  of  risk 
considered  acceptable  for  the  stipulated 
exposures  and  are  tabulated  in  the 
appropriate  Q/D  tables.  Separation 
distances  aKord  less  than  absolute 
safety 

Renovation.  That  woik  performed  on 
ammuniUon,  missiles,  or  rockets  to 
restore  them  to  a  completely  serviceable 
conditioa:  usually  involves  the 
replacement  of  unserviceable  or 
outmoded  plants. 

Restricted  area.  Any  area,  oonnally 
fenced,  from  which  personnel,  aircraft, 
or  vehicles,  other  than  those  required 
for  operations,  are  excluded  for  reasons 
of  safety 

Runway.  Any  surface  on  land 
designated  for  aircraft  takeofl^  and 
landing  operations,  or  a  lane  of  water 
designated  for  takeoff  and4anding 
operations  of  seaplanes. 

Servtce  magazine  A  building  in  an 
operating  line  used  for  the  intermediate 
storage  of  explosives  materials.  The 
amount  of  explosives  normally  is 
limited  to  a  minimum  consistent  with 
safe,  efficient  prodiiction. 

Standard  earth-vovered  magazine 
(igloaj.  An  earth-covered,  arch-type 
magazine,  with  or  without  a  separate 
door  barricade,  constructed  according  to 
-an  approved  standard  drawing. 

Standard  earth-covered  magazines 
These  magazines  are  approved  for  all 
qnantities  of  explosii'es  up  to  500,000 
lbs  (226,798  kg)  net  explosive  weight. 

Static  test  siand.  Locations  whereon 
liqmd  propellant  engines  or  solid 
propellant  motors  are  tested  in  place 

Substantial  dividing  wall  An  interior 
wall  designed  to  prevent  simultaneous 
detonation  of  explosives  on  opposite 
sides  of  the  wall  However,  such  wails 
may  not  prevent  propagation 
ulepending  on  quantities  and  types  of 
fTxplostves  involved) 

1)  Substantial  dividing  walls  are  one 
way  of  separating  explosives  into 
smaller  groups  to  minimize  the  results 
of  an  explosion  and  allow  a  reduction 
>n  Q/D  These  walls  do  not  protect 
personnel  near  the  wall  from  high 
explosives  because  the  spalling  of  wall 
surface  opposite  the  explosion  source 
mdv  form  dangerous  secondary 
fragments 

2)  Reinforced  concrete-type  walls 
luav  vary  in  thickness,  but  shall  be  at 
least  12  mches  thick.  At  a  minimum, 
bo'h  faces  shall  be  reinforced  withxods 
at  least  v,  mch  in  diameter  The  rods 
shall  be  spaced  not  more  than  12  inches 
(in  centers  horizontally  and  vertically, 
interlocked  with  the  footing  rods  and 
spi  urcd  to  prevent  overturning.  Rods  on 
onn  fare  shall  be  staggered  with  regard 

'    r'xls  on  the  opposite  face  and  should 
-  '<(  'ipproxunately  2  inches  from  each 
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detonating  expl< 
and  Q/D  calcula 
the  tot^  quanUtj 
explosives  on  I 


face.  Concrete  si  uuld  have  a  design 
compressive  stn  ngth  of  2,500  psi  or 
mote.  The  capal  ility  to  prevent 
simultaneous  detonation  is  based  on  a 
limit  of  425  net  pounds  of  mass- 

>ives.  All  storage  plans 
lions  shall  be  based  on 

of  mass-detonating 
flh  sides  of  a  dividing 
wall  when  the  (yiantity  of  either  side 
exceeds  425  po)|nds.  Explosives  should 
be  3  feet  or  mori  from  the  wall. 

(a)  Retaining  Vails  filled  with  earth  or 
sand  shall  be  at  least  5  feet  wide,  with 
earth  or  sand  packed  between  concrete, 
masonry,  or  wo(  tden  retaining  walls. 

Suspect  truck  and  car  site.  A 
designated  loca'  ion  for  placing  trucks 
and  railcars  coisaining  ammunition  or 
explosives  that  are  suspected  of  being  in 
hazardous  condition.  These  sites  also 
are  used  for  tru(  ks  and  railcars  that  may 
be  in  a  conditio  i  that  is  hazardous  to 
their  content. 

Taxiway/taxi  ane.  Any  surface 
designed  as  sue  i  in  the  basic  airfield 
clearance  enter  a  specified  by  14  CFR 
part  77,  Objects  Afliecting  Navigable 
Airspace.** 

Unit  risk.  Th4  risk  to  personnel  and/ 
or  facilities  thai  is  as.sociated  with 
debris,  fragment  and/ or  blast  hazards 
that  is  the  result  of  the  detonation  of  a 
single  round  ofjammunition. 

Waiver.  Written  authority  that 
provides  a  tem]  orary  exception, 
permitting  devi  ition  from  mandatory 

this  part.  It  generally  is 
granted  for  shoi  t  periods  of  time 
pending  cancel  ation  as  a  result  of 
termination  of  i  cheduled  work 
commitments  o  r  correction  of  the 
waived  conditii  ins. 
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Special  Local  ilegulations;  Citizen  Cup 
Defender  Seml-Final  and  Final  Series, 
Louis  Vuitton  Cup  Challenger  Semi- 
Series,  and  America's 
Cup  Match  Ra  «s;  San  Diego  Bay  and 
Mission  Bay,  ( A 

AGENCY:  Coast  juard,  IX)T 

ACTION:  No(ice|of  proposed  rulemaking. 
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summary:  The  Coast  Guard  proposes  to 
adopt  temporary  special  local 
regulations  for  diose  portions  of  the 
hitemational  America's  Cup  Class 
(lACC)  Citizen  Cup  Defender  Semi-Final 
and  Final  Series,  Louis  Vuitton  Cup 
Challenger  Semi-Final  and  Final  Series, 
and  Amenca's  Cup  Match  Races  that  are 
being  conducted  in  the  waters  of  the 
Pacific  Ocean  ad)acent  to  San  Diego  Bay 
and  Mission  Bay  on  the  following  dates: 
March  18, 1995  through  April  2, 1995; 
April  9. 1-995  through  April  23. 1995; 
and  May  6, 1995  through  May  27, 1995. 
inclusive.  These  regulations  are 
necessary  to  provide  for  the  safety  of 
life,  piopeity,  and  navigation  on  the 
navigable  waters  of  the  Lhnted  States 
during  the  scheduled  events. 
MVTB:  Comments  should  be  received  on 
or  before  January  30. 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Lieutenant  Cam  Lenvis,  USCC  Americans 
Cup  Patrol,  Naval  Training  Center, 
Building  302,  San  Di^o.  California 
92133-5000.  Attn:  CGDl  1-94-010.  or 
may  be  delivered  to  the  same  address 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  federal  holidays. 

The  Eleventh  Coast  Guard  District 
Commander  maintains  the  puUic 
docket  for  this  rulemaking.  Comments 
will  became  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
the  Eleventh  Coast  Guard  District  Office 
Operatiems  Division,  501  West  Ocean 
Boulevard,  Suite  6200,  Long  Beach, 
California  90822-5399. 
FOR  FURTHER  tNFORMATION  CONTACT: 
Lieutenant  Cam  Lewis,  America's  Cup 
Patrol;  telephone  number  (619)  557- 
2920. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

.  The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  notice 
(CGDl  1-94-010).  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  the  reason  for  each 
comment.  Persons" wanting 
acknowledgment  of  receipt  of  coramentf. 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

A  public  comment  period  of  only  43 
days  is  necessary  in  order  to  permit 
publication  of  a  final  rule  at  least  30 
days  prior  to  commencement  of  the 
effective  period,  yet  still  allow 
opportunity  for  submission  and 
consideration  of  comments  from  the 
public. 

The  Coast  Cuud  will  consider  all 
comments  received  during  the  comment 


period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  Project  Officer  at  the  address  under 
ADDRESSES.  If  it  is  determined  that  the 
opportimity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  pubUc  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Orafling  Infbnnation 

The  principal  persons  involved  in 
drafting  this  docimient  are  Lieutenant 
Cam  Lewis.  Project  Officer  for  the  Patrol 
Commander,  and  Lieutenant 
Commander  Craig  Juckniess,  Project 
Attorney,  Eleventh  Coast  Guard  District 
Legal  Office. 

Discussion  of  Proposed  Regulation 

The  event  prompting  a  need  for  these 
proposed  Special  Local  Regulations  is 
the  L\CC  Citizen  Cup  and  Louis  Vuitton 
Cup  Semi-Finals  and  Finals,  and  the 
America's  Cup  Match  Races  which  will 
be  conducted  in  the  San  Diego  area  on 
several  series  of  dates  during  the  period 
mid-March  through  May  1995.  Ih 
addition,  races  in  the  Citizen  Cup 
Defender  Selection  Series  and  Louis 
Vuitton  Cup  Challenger  Selection  Series 
will  be  held  on  several  series  of  dates 
during  the  period  January  through  mid- 
March  1995;  Special  Local  Regulations 
establishing  measures  promoting  the 
safety  of  these  races  are  the  subject  of 
separate  rulemaking  (CGDl  1-94-009). 

These  proposed  regulations  are 
intended  to  promote  safe  navigation  on 
the  waters  of  the  San  Diego  Bay, 
Mission  Bay  and  the  lACC  race  venue 
during  the  lACC  Citizen  Cup,  Louis 
Vuitton  Cup,  and  America's  Cut  Match 
Races  by  controlling  the  traffic  entering, 
exiting,  and  traveling  within  these 
waters.  The  anticipated  concentration  of 
spectator  and  participant  vessels 
associated  with  these  races  poses  a 
safety  concern,  which  is  addressed  in 
these  special  local  regulations. 

Within  the  geographic  area  of 
applicability  of  these  proposed  special 
local  regulations,  speed  Umits  and 
operating  requirements  have  been 
proposed  for  orderiy  passage  to  and 
from  the  lACC  shore  facilities  and  race 
venue. 

Speed  limits  and  operating 
requirements  are  also  proposed  for  other 
vessel  traffic  operating  within  the 
regulated  areas  during  times  when  most 
lACC  and  spectator  vessels  are  expected 
to  transit  the  harbors.  During  these  same 
times,  vessels  shall  not  operate 
exclusively  under  sail  within  the 
regulated  areas. 


On  each  specified  race  date,  these 
regulations  will  be  in  effect  in  San  Diego 
Bay  and  Mission  Bay  during  two 
periods:  Between  the  hours  of  10  a.m. 
and  12  noon;  and  again  in  the  afternoon 
for  a  two-hour  period  which  will  fall 
between  2:30  p.m.  and  7  p.m.  Selection 
of  the  afternoon  regulatory  period  will 
depend  on  the  time  of  termination  of 
race  activities  for  that  date.  Notice  for 
commencement  and  termination  of  the 
afternoon  regulatory  period  will  be 
made  by  Broadcast  Notice  to  Mariners; 
a  15-minute  advance  notice  of 
commencement  of  the  afternoon 
regulatory  period  will  also  be  broadcast. 

The  nature  of  the  winner  selection 
process  and  other  circumstances  may 
dictate  that  races  will  not  actually  be 
conducted  on  dates  specified  as  race 
dates.  In  the  event  of  cancellation  or 
postponement  of  races  scheduled  for  a 
particular  date,  the  Patrol  Commander's 
election  not  to  implement  these 
regulations  on  that  date  will  be 
announced  via  Broadcast  Notice  to 
Mariners. 

The  proposed  regulations  also  provide 
for  a  one-way  traffic  pattern  and  a  five 
knot  speed  limit.  These  requirements 
will  be  activated  by  the  Patrol 
Commander  when  necessary  to  ensure 
the  safety  of  navigation.  Activation  of 
these  additional  regulations  will  be 
announced  by  patrol  vessels  on  scene 
and  by  Broadcast  Notice  to  Mariners. 

Additionally,  several  non-anchorage 
areas  are  proposed  for  the  period  of 
these  regulations  to  promote  smooth 
traffic  flow  and  ensure  access  to  docks 
and  piers. 

These  proposed  Special  Local 
Regulations  will  be  enforced  for  that 
portion  of  the  race  venue  which  is 
located  within  the  navigable  waters  of 
the  United  States  to  minimize 
navigational  dangers  and  ensure  the 
safety  of  vessels  participating  in  and 
viewing  the  races.  Nonobligatory 
guidelines  are  included  for  that  portion 
of  the  race  venue  which  falls  outside  the 
navicable  waters  of  the  United  States. 

All  vessels  which  fail  to  comply  with 
these  proposed  regulations  while 
operating  within  the  regulated  areas 
during  the  regulatory  periods  are  subject 
to  citation  for  failure  to  comply  with 
this  regulation,  and  subject  to  the 
penalties  presented  in  33  U.S.C.  1236 
and  33  CFR  100  50 


Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  Section  6(a)(3}  of 
that  Order  It  has  been  exempted  fit)m 
review  by  the  Office  of  Management  and 


Budget  under  that  Order.  It  is  not 
significant  under  the  regulatory  poficies 
and  procedures  of  the  Department  of 
TransportaUon  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  Department  of 
Transportation  regulatory  pohcies  and 
procedures  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  601  et.  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entiUes"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposed  regulation  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  regulation  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Assessment 

The  environmental  impact  of  this 
proposal  has  been  analyzed  in  the 
Environmental  Assessment  (EA) 
prepared  by  America's  Cup  1995.  the 
organizing  committee  of  the  races,  in 
connection  with  its  application  for  a 
Coast  Guard  regatta  permit.  A  copy  of 
the  EA  has  been  made  a  part  of  the 
public  docket  and  is  available  for  review 
at  the  Eleventh  Coast  Guard  District 
Office  at  the  address  listed  under 
ADDRESSES. 

The  Coast  Guard  has  reviewed  the  EA 
submitted  by  the  sponsors  of  the  event, 
considered  the  environmental  impact  of 
this  proposal  and  concluded  that,  under 
section  2.B.2  of  Commandant 
Instruction  M16475  IB.  it  will  have  no 
significant  environmental  impact  ami  it 
is  categorically  excluded  from  furthe; 
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ffinvironmeiital  documentation.  A 
Finding  of  No  Sigpificant  Impact 
(PON^  has  been  prepared  in 
connection  wl(h  the  tegatta  permit,  lias 
been  mada  part  of  tba  public  docket, 
and  is  available  for  review  at  the 
address  Bstad  under  ADDRESSES. 


List 
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Marine  saSaty.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Proposed  Regulations 

For  the  reasons  set  out  in  the 
preamble,  ^e  Coast  Guard  proposes  to 
amend  Part  100  of  Title  33,  Code  of 
Federal  Regulations  as  follows: 

PART  10»-{AMEMOEO} 

1.  The  authority  citation  lor  Part  lOQ 
continues  to  read  as  foUours: 

AiillHrtr  33  U.SjC.  1233. 4»C3Ht  1.46  and 

33  C3^  laaas. 

2.  A  temporary  section  100.35-^Tll- 
004  is  added  to  read  as  follows: 

{18Ml3»-T11-0IM   Special  Local 
Regulattena;  San  IHsgo  nay,  MlaalOB  Bay 
and  lACC  Race  Vaoua,  CA. 

(a)  Regahted  areas.  This  regulation 
pertains  to  speciGed  poTtions  of  San 
Diego  Bay.  Mission  Bay,  and  the  waters 
of  the  Pacific  Ocean  immediate^ 
offshore  of  San  Otega  Widiin  diese 
waters,  diere  are  several  areas  with 
specific  regulations.  The  regulated  areas 
are  defined  by  the  following: 
(1)  West  San  Diego  Bay 
(i)  The  foHowing  area  is  subject  to  the 
regulations  tielineated  below — ^The 
waters  bounded  by  a  line  connecting  the 
following  points,  beginning  at: 
32»-43'-27.0^.  ltr-12'-^8.0"W 

(Harbor  island  Light.  LLNR  T700): 

thence  to 
32«>-42'-51.0"N.  117-12 -32.5"W. 

(North  Island  light  "N".  LLl!<iR 

170S):  thence  along  the  shoreline  to 
:i2''-40'-00.0'T^.  1  t7'-13'-24.0"W 

(Zuniga  letty  Light  "Z".  LLNR15201: 

thence  to 
32»_3g'-i2.0'N.  n7»-13-18.0"\V 

thence 1o 
aZ'-ST'-ia.fTN.  117*-14-42.0"W.  (San 

CWego  Approach  "SD".  U  JMR  1485); 

thence  to 
32"-40'-00.frN.  lir'-15-40;0"W 

thence  to 
32*-40'-00.trN.  n7*'-14'-48.0"W 

thence  to 
3?*-3y-54.«nM.  lir>-13'-24.0"W 

(Point  Loma  Light,  LL^fR  5);  thence 

along  the  shoreline  returning  to  fhn 

point  of  beginning. 
Datum:  NAD  83 

(ii)  The  fdllowing  area  (the  West 
Basin)  is  excluded  from  this  regulated 


area — ^Tha  waters  si  oreward  of  a  line 
coiuMcting  the  folic  wing  points, 
beginning  at: 
320_43'_ao  o'V.  llf*-12'-4«.«"W; 

tboBoeto 
32»-^3'-20.0"N,  llt''-ia'-OO.0"W. 

(2)  Mon-Ancfacnige  Areas.  The 
followiDg  areas- are  tionandbange  areas: 

(i)  NA-1.-Tbe  wat^  bounded  by  a 
line  connactiBg  tiie!fcillo«nng  points, 
begiimingat* 
32«-4i'-i7.8"N.  IT  '»-Ty-5«.7"W: 

'Aenoe'to 
32°-41'-17.4"N.  11  '•-14'-01.0'TW; 

thenoe  to 
32«-4i:'-32.0"N.  11  '•-14'-e3.8"W; 

tfaence  to 
32«'_4i'-34.5"N,  11  '•-i3'-58.5'TfV; 

Aence  retumii  g  to  the  point  of 

beginning. 
Datum:  NAD  83 

(ii)  NA-2:  The  wi  tors  bounded  by  a 
line  connecting  the  following  points, 
beginning  at: 
32'-41'^51.3"N.  11  ^-13^-57.5'^: 

thence  to 
32»-4l'-56.4"N.  11  7''-14'-12.9"W; 

thenoe  to 
32»-42'-10.5"N.  11  r»-M'-04.0"W; 

thence  to 
32*-42'-18.0"N.  11  r»-14'^0J)"W; 

(Entrance  Kan^  e  Front  Light.  LLNR 

1500);  thence  t) 
32»-42'-12.9"N.  11 7«'-13'-50.«"W; 

fheiux  returhii  g  to  the  point  ef 

beginning. 
Datum:  NAD  83 

(iii)  NA-d:  The  w|aters  bounded  by  a 
line  oonnectiDg  the  following  ftoints. 
beginning  at: 
32°-42 -4a.0''l«,  11  r-13'-^2.0"W, 

thence  to 
32°-42-52.r'N.  13  7»-t3'-24.6"W. 

tthence  to 
32*-42'-55.l»"N.  13  7»-13'-23.0"W, 

(Shelter  island  Light  "S".  LLNR 

1640);  thence  t) 
32»-42'-49.0"N,  lli7''-13'-13.0"W. 

thence  retumi^  to  the  point  <if 

beginning. 
Datum:  NAD  83 
(iv)  NA-4:  The  m  aters  bounded  by  a 
line  connecting  th(  Mlowing  points, 
beginning  at: 
32"-42'-55.2"N.  lt7''-t3'-a4.0"W 

thence  to 
32»^3'-05.7"N,  ll7*-13'-04.0"W 

tfience  to 
32<'-43'-19.7"N,  ll7"'-13'-00.0"W 

thence  to 
32''-43-24.5'N.l|7''-12'-51.8"VV 

thence  to 
32*'-43r-08.1"N.  1|7''-12'-58.0"W 

thenc;c  to 
32'*-4Z'-58.T'T^.  llr'-12'-54.1'T/V; 

thence  letuml  ig  to  the  point  of 

beginning. 
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Datum:  NAD  83 

(v)  AM-5;  Tbe  walere  botrnded  l^  a 
line  connecting  the  foUemng  points, 
beginning  at: 
32«-43'-O0.8"N.  117»-ir-23.0"W: 

ttieoce  to  - 

32''-43'-^«1.0'TiI.  1 1 7«-10 -36.0"W; 

(souA  west  comer  of '*B  Street" 

Piei^  thence  to 
32o_42'-46.0"N,  117*-tO'-33.0"W;  (the 

shoreline  to  the  north  uwst  comer 

of  "G  Street"  Pier);  thence  to 
32«'-42'-46.2"N.  117»-10'-58.19"W; 

thence  returning  to  the  point  Of 

inginning. 
Datum:  NA0«3 

(3)  Mission  Bay.  The  followmg  area  is 
subject  to-Aie  regulations  deHneated 
below-r-the  water  area  between  the 
COLREGS  Demarcation  Line  described 
in  section  88.1 106  of  this  chapter  and 
seaward  of  the  West  Mission  Bay 
Bridge,  described  more  particularly  as 
the  water  area  bounded  by  tfic 
COLREGS  Demarcation  Line,  thence 
along  0ie  shoreline  to: 
32*-46'-07.3"N.  n7»-14'-36.7"W; 

thence  to 
32»-40'-00.0"N.  117*-14'-27.8"W; 

thence  returning  dong  the  shoreline 
to  the  GOLI^GS  Demarcation  Line. 
Datum:  NAD  83 

(4)  LACC  Offshore  Race  Venue.  The 
following  area  is  subject  to  the 
regulations  delioeatiKi  below — ^The 
waters  of  the  Pacific  Ocean  bounded  by 
a  line  connecting  the  following  points, 
beginning  at. 

32''-34'-06.0  "N.  117°-17'-00.0"W.; 

thence  to 
32»-35'-12.0TSt.ll7*'-22'-4840"W. 

thence  to 
32''-41'-OG.0"N.117'*-26-00i0"W. 

thence  to 
32<'_43'-18.0'^N.  117°-20'-00.0"VV_ 

thence  to 
32*'-43'-18jO"N.  117»-17'-00.0"W. 

thence  returning  to  the  point  of 

bcgiomng. 
Datum  NAD  8.1 
(b)  Definiiions 

(1)  Unaffiliated  vessels.  All  vessels 
that  are  net  registered  with  the 
America's  Cup  '95  governing  body 
(AC'gS)  or  the  Challenger  of  Record 
Committee  (CORG)  as  a  participant,  and 
not  designated  as  an  AC'95  Race  Vessel, 
a  CORC  Race  Vessel,  or  an  Official 
Vessel  by  the  Coast  Guard  Patrol 
Commander  arc  unaffiliated  vessels. 

(2)  Participant  Any  lACC  race  boat. 
L^CC  chase  boat  or  lACC  deader  that  is 
registered  with  AC'95  or  CORC  while  in 
pcrtormance^f  its  official  hmction 
relative  to  a  given  race. 

(3)  AC  95  or  CORC  Race  Vessels.  Any 
vessel  designated  by  AC'95  or  CORC 
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and  approved  by  the  U.S.  Coast  Guard 
P^l  Commander  that  has  been  given 
official  duties  in  support  of  the  Qtizen 
Cup.  Louis  Vuitton  Cup  at  America's 
Cup  Match  Races.  These  vessels 
include,  but  are  not  Umited  to,  mark 
bop's- s^e  boats  and  umpire  boats 

(4)  Official  Vessels.  Official  Vessels 
are  all  U.S.  Coast  Guard.  U.S.  Coast 
Guard  Auxihary.  state  and  local  law 
enforcement  vessels,  and  civilian 
vessels  designated  by  the  Coast  Guard 
Patrol  Commander  and  flying  the 
ofBcial  patrol  vessel  fiag.  The  official 
patrol  vessel  flag  is  a  white  rectangular 
flag  emblazoned  with  the  words 
"America's  Cup  '95"  and  depicting  two 
sailmg  vessels  racing  beneath  the 
America's  Cup  trophy.  The  civilian 
vessels  may  include,  but  are  not  Umited 
to,  AC'95  and  CORC  Crowd  Control 
Vessels  and  media  vessels.  AC"95  and 
CORC  Crowd  Control  Vessels  are  20-foot 
and  23-foot  Bayliner  Power  boats, 
identified  by  the  word  "PATROL" 
followed  by  a  number,  printed  in  large 
letters  on  both  sides  of  the  vessel.  AC'95 
amd  CORC  Crowd  Control  Vessels  will 
fly  the  America's  Cup  patrol  flag  and,  if 
required  in  performance  of  their  duUes 
operate  a  yellow  and  red  flashing  light ' 

(5)  Patrol  Commander.  A  Patrol 
Commander  has  been  designated  by  the 
Commander,  Eleventh  Coast  Guard 
District.  The  Patrol  Commander  has  the 
authority  to  control  the  movement  of  all 
vessels  operating  in  the  regulated  areas 
and  may  suspend  the  regatta  at  any  time 
It  is  deemed  necessary  for  the  protection 
of  life  and  property.  (Note:  The  Patrol 
Commander  may  be  contacted  during 
the  regulatory  periods  on  VHF/FM 
Channel  16  (156.8  MHz)  or  Channel  22 
(157.1  MHZ)  by  calling  "Coast  Guard 
Patrol  Commander"  or  "Coast  Guard 
San  Diego."] 

(6)  Race  Dates:  The  following  dates 
are  race  dates:  March  18, 1995  through 
April  2,  1995;  April  9. 1995  through 
April  23.  1995:  and  May  6.  1995  through 
May  27. 1995,  inclusive, 
(c)  Special  local  regulations. 
(1)  West  San  Diego  Bay  The  following 
regulations  are  in  effect  between  the 
hours  of  10  a.m.  and  12  noon  each  race 
date.  Additionally,  the  following 
regulations  are  in  effect  for  a  period  of 
approximately  two  hours  the  afternoon 
of  each  race  date,  and  will  be 
implemented  for  a  designated  period 
between  2:30  p.m  and  7  p.m.  The  time 
of  commencanent  of  this  afternoon 
regulatory  period  will  be  determined  on 
each  race  date,  and  notice  of 
implementation  will  be  provided  by 
Broadcast  Notice  to  Mariners.  A  15- 
minute  advance  notice  of 
commencement  of  the  afternoon 
regulatory  period  will  also  be  made  by 


Broadcast  Notice  to  Mariners.  NoUce  of 
the  tenninatioD  of  the  afternoon 
regulatory  period  each  race  date  will  be 
made  by  Broadcast  Notice  to  Mariners, 
as  well.  The  Patrol  Commander  may 
elect  not  to  implement  the  regulations 
on  those  race  dates  when  the  races  are 
postponed  or  canceled;  announcement 
to  that  efBact  wiU  be  made  by  Broadcast 
Notice  to  Mariners. 

(i)  Participant  vessels  shall  be 
operated  under  auxihary  power  or  tow 
when  transiting  San  Diego  Bay. 
Participants  shall  not  operate  their 
vessels  exclusively  under  sail  within 
San  Diego  Bay  vrithout  the  express 
permission  of  the  Patrol  Commander  to 
do  so.  lACC  boats  may  operate  with 
mainsail  set  while  being  towed. 

(ii)  Participant  and  unaffiliated 
vessels  shall  not  exceed  a  speed  of  ten 
knots. 

(iii)  Unaffiliated  sail  vessels  shall 
operate  under  auxiliary  power  or  tow 
Motor-sailing  with  mainsail  only  willbe 
allowed. 

(iv)  When  transiting  through  the 
regulated  areas  is  necessary,  unaffifiated 
vessels  shall  make  expediUous  transit 
and  shall  not  impede  or  obstruct  the 
orderly  flow  of  vessel  traffic 
(v)  All  vessels  shall  follow 
instructions  of  Coast  Guard  and  Coast 
Guard  Auxiliary  vessels. 

(vi)  No  vessel  shall  anchor  in  a  non- 
anchorage  area  specified  in  paragraph 
(a)(2)  of  this  section,  except  in  the  case 
of  an  emergency.  If  equipped  with  a 
VHF/FM  radio,  the  vessel  shall 
immediately  notify  the  Coast  Guard  on 
Channel  16  (156.8  MHZ)  of  the 
existence  of  any  emergency. 

(2)  Mission  Bay  the  following 
regulations  are  in  effect  between  the 
hours  of  10  a.m.  and  12  noon  each  race 
date.  AddiUonally.  the  following 
regulations  are  in  effect  for  a  period  of 
approximately  two  hours  the  afternoon 
of  each  race  date,  and  will  be 
implemented  for  a  designated  period 
between  2:30  p.m.  and  7  p.m.  The  time 
of  commencement  of  this  afternoon 
regulatory  period  will  be  determined  on 
each  race  date,  and  notice  of 
implementation  will  be  provided  by 
Broadcast  Notice  to  Mariners.  A  15- 
minute  advance  notice  of 
commencement  of  the  afternoon 
regulatory  period  will  also  be  made  by 
Broadcast  Notice  to  Mariners.  Notice  of 
the  termination  of  the  afternoon 
regulatory  period  each  race  date  will  be 
made  by  Broadcast  Notice  to  Mariners 
as  well.  The  Patrol  Commander  may 
elect  not  to  implement  the  regulations 
on  those  race  dates  when  the  races  are 
postponed  or  canceled;  announcement 
to  that  effect  will  be  made  by  Broadcast 
Notice  to  Mariners. 
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(i)  Participant  and  unaffiHated  vessels 
shall  not  exceed  five  knots. 

(ii)  Participant  and  unaffiHated  sail 
vessels  shall  operate  under  auxiliary 
power  or  tow.  Motor-sailing  with 
mainsail  only  will  be  allowed. 

(iii)  When  transiting  through  the 
regulated  area  is  necessary,  unaffiUated 
vessels  shall  make  expeditious  transit 
and  shall  not  unpede  or  obstruct  the 
orderiy  flow  of  vessel  traffic. 
(iv)  All  vessels  shaU  follow 
instructions  of  Coast  Guard  and  Coast 
Guard  Auxihary  vessels. 

(3)  MCC  Offshore  Race  Venue.  The 
followmg  regulations  are  in  effect 
between  the  hours  of  10  a.m.  and  5:30 
p.m.  each  race  date  on  those  waters 
within  the  L\CC  Offahore  Race  Venue 
which  fall  within  the  navigable  waters 
of  the  United  States,  i.e.,  those  waters 
withm  three  nautical  miles  (3nm)  of  the 
baseline  &x)m  which  the  territorial  sea  is 
measured.  The  Patrol  Commander  may 
elect  not  to  implement  the  regulations 
on  those  race  dates  when  the  races  are 
postponed  or  canceled;  announcement 
to  that  effect  will  be  made  by  Broadcast 
Notice  to  Mariners. 

(i)  UnaffiHated  vessels  shall  remain 
outside  the  course  perimeter,  as  marked 
by  the  AC'95  or  CORC  Race  Vessels  and 
Official  Vessels. 

(ii)  All  vessels  shall  follow  the 
instructions  of  Coast  Guard  and  Coast 
Guard  Auxiliary  vessels. 

Note:  The  regulations  specified  in  this 
paragraph  apply  only  within  the 
navigable  waters  of  the  United  States  In 
all  waters  within  the  L\CC  Offshore 
Race  Venue  which  fall  outside  the 
navigable  waters  of  the  United  States, 
during  the  specified  dates  and  times,  the 
following  nonobligatory  guidelines 
apply 

(A)  All  unaffiliated  vessels  should 
remain  clear  of  the  race  venue  and  avoid 
interfering  with  any  participant.  AC'95 
or  CORC  Race  Vessel,  or  Official  Vessel. 
Interference  with  race  activities  may 
constitute  a  safety  hazard  warranting 
cancelation  or  termination  of  all  or  part 
of  the  race  activities  by  the  Patrol 
Commander. 

(B)  Any  unauthorized  entry  within 
the  race  course  perimeter,  as  marked  by 
the  AC'95  or  CORC  Race  Vessels  and 
Official  Vessels,  by  unaffiliated  vessels 
constitutes  a  risk  to  the  safety  of  marine 
traffic.  Such  entry  will  constitute  a 
factor  to  be  considered  in  determining 
whether  a  person  has  operated  a  vessel 
in  a  negligent  manner  in  violation  of  46 
U.S.C.  2302. 

(4)  One-way  traffic  and  five  knot 
speed  limit  The  Patrol  Commander  may 
implement  one-way  traffic  patterns  and 
a  five  knot  speed  limit  in  the  regulated 
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areas  or  portions  thereof  if  the  Patrol 
Commander  deems  it  necessary  to 
ensure  safe  navigation.  Notice  of  one- 
way traffic  and  a  five  knot  speed  limit 
will  be  made  by  Broadcast  Notice  to 
Mariners.  If  one-way  traffic  patterns  are 
implemented,  participant  and 
unaffiliated  vessels  are  required  to 
transit  the  applicable  regulated  area(s) 
in  either  an -inbound  direction 
(proceeding  into  port)  or  an  outbound 
direction  (proceeding  to  sea).  No  traffic 
in  any  direction  other  than  inbound  or 
outbound  (i.e.,  cross  traffic)  will  be 
permitted  in  the  area  of  implementation. 
If  a  five  knot  speed  limit  is 
implemented,  all  traffic  entering  or 
exiting  the  harbors  will  be  required  to 
make  a  speed  of  no  more  than  five  knots 
through  the  water.  If  one-way  traffic  or 
a  five  knot  speed  limit  is  implemented, 
all  participant  and  unaffiliated  vessels 
shall  also  abide  by  all  other 
nonconflicting  provisions  contained 
within  these  special  local  regulations 
associated  with  the  regulated  area. 

(d)  Effective  dates.  These  sections 
become  effective  at  10  a.m.  PST  on 
March  18, 1995  and  terminate  at  7  p.m. 
PDT  on  May  27, 1995  unless  canceled 
earlier  by  the  District  Commander. 

Dated:  December  6, 1994. 
D.D.  Polk, 

Captain,  U.S.  Coast  Guard  Acting 
Commander.  Eleventh  Coast  Guard  District. 
|FR  Doc.  94-30927  Filed  12-15-94;  8:45  am) 
BH.UNQ  COOC  4lie-14-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
PL9e-1-6539b:  FRL-6124-2) 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  approve  Illinois' 
May  18, 1994,  request  to  repeal  the 
Stage  n  vapor  recovery  control 
requirements  in  the  Illinois  State 
Implementation  Plan  for  ozone  in  the 
East  St.  Louis  (Metro-East)  ozone 
nonattainment  area  which  consists  of 
three  Illinois  counties:  Madison  . 
Monroe  and  St.  Clair.  In  the  final  rules 
section  of  this  Federal  Register,  the 
USEPA  is  approving  this  action  as  a 
direct  final  rule  without  prior  proposal 
because  USEPA  views  this  as  a 
noncontroversial  action  and  anticipates 
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no  adverse  commc  nts.  A-  detailed 
rationale  for  the  as proyal  is  set  forth  in 
the  direct  final  rul^.  If  no  adverse  ' 
comments  are  received  in  response  to 
that  direct  final  rule,  no  further  activity 
is  contemplated  id  relation  to  this 
proposed  rule.  If  IISEPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  the 
proposed  rule.  USfcPA  will  not  institute 
a  second  comment  period  on  this  action. 
Any  parties  interei  ited  in  commenting 
on  this  notice  shoi  ild  do  so  at  this  time. 
DATES:  Conunents  on  this  proposed  rule  ■ 
must  be  received  <  n  or  before  January 
17. 1995. 

ADDRESSES:  Writt<  n  comments  should 
be  mailed  to:  J.  Eli  tier  Bortzer.  Chief. 
Regulation  Develo  pment  Section, 
Regulation  Development  Branch  (AR18- 
J),  U.S.  Environmental  Protection 
Agency,  Region  5 J  77  West  Jackson 
Boulevard,  Chicaoo,  Illinois  60604. 
Copies  of  the  S^te  submittal  and 
USEPA's  analysis  iof  it  are  available  for 
inspection  at:  Regulation  Development 
Section,  Regulaticti  Development 
Branch  (AR18-J),  LJ.S.  Environmental 
Protection  Agenci,  Region  5,  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604.  I 

FOR  FURTHER  INFOlMATION  CONTACT: 
Randolph  O.  Cano,  Regulation 
Development  Section,  Regulation 
Development  BraSch  (AR18-J),  U.S. 
Environmental  Pr  )tection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  f  0604,  (312)  886-6036. 
SUPPLEMENTARY  IM  FORMATKM:  For 
additional  inform  ttion  see  the  direct 
final  rule  publishi  id  in  the  rules  section 
of  this  Federal  Re  jister. 

Dated:  December  f,  1994. 
David  A.  Ullrich, 
Acting  Regional  Adktinistrator. 
(FR  Doc,  94-31009  :  "lied  12-15-94;  8:45  am] 
BILUNG  CODE  6S60-5fr'  > 
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and  Promulgation 
Plans  and 
for  Air  Quality 
Commonwealth  of 


Proposed  Approi|al 
of  Implementatio  i 
Designation  of  Ai  eas 
Planning  Purposes; 
Kentuclcy 

AGENCY:  Environiliental  Protectioii 
Agency  (EPA). 
ACTION:  Proposedlrule. 


summary:  On  November 

Commonwealth 

the  Natural  Resoii  rces 

Environmental  Pi  Qtection 


UMI 


12, 1993,  tHb 
Kentucky  through 
and 

Cabinet 


(Cabinet)  submitted  a  maintenance  plan 
and  a  request  to  redesignate  the 
Kentucky  portion  of  the  Ashland- 
Huntington  nonattainment  area  from 
nonattaimnent  to  attainment  for  ozone 
(O3).  The  Kentucky  portion  of  the 
moderate  O3  nonattainment  area 
includes  Boyd  County  and  a  portion  of 
Greenup  County.  On  November  12, 
1992,  West  Virginia  requested  to 
redesignate  their  portion  of  the 
Ashland-Huntington  nonattainment  area 
and  action  is  being  taken  by  Region  3  in 
a  separate  notice.  Under  the  Clean  Air 
Act.  designations  can  be  changed  if 
sufficient  data  are  available  to  warrant 
such  changes.  In  this  action,  EPA  is 
proposing  to  approve  the 
Commonwealth  of  Kentucky's  submittal 
because  it  will  meet  the  msdntenance 
plan  and  redesignation  requiren^^nts. 
The  approved  maintenance  plan  will 
become  a  federally  enforceable  partof 
Kentucky's  State  Implementation  Plan 
(SIP)  for  the  moderate  nonattainment 
area.  In  this  action,  EPA  ia  also 
proposing  to  approve  the 
Commonwealth  of  Kentucky's  1990 
baseline  emissions  inventory  because  it 
meets  EPA's  requirements  regarding  the 
approval  on  baseline  emission 
inventories. 

DATES:  To  be  considered,  comments 
must  be  received  by  January  17, 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Scott 
Southwick,  at  the  EPA  Regional  Office 
listed. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Enviroimiental  Protection  Agency, 
Region  4  Air  Programs  Branch,  345 
Courtland  Street.  NE..  Atlanta, 
Georgia  30365. 
Commonwealth  of  Kentucky,  Natural 
Resources  and  Enviroimiental 
Protection  Cabinet,  Department  for 
Enviroiunental  Protection,  Division 
for  Air  Quality,  803  Schenkel  Lane. 
Frankfort,  Kentucky  40601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Southwick,  Regulator)'  Planning 
and  Development  Section,  Air  Programs 
Branch.  Air.  Pesticides  &  Toxics 
Management  Division,  Region  4 
Environmental  Protection  Agency.  345 
Courtland  Street,  NE.,  Atlanta.  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  extension  4207  Reference  file 
KY-069-6105. 

SUPPLEMENTARY  INFORMATION:  On 
November  15. 1990,  the  Clean  Air  Act 


.  Amendments  of  1990  (CAA)  were 
enacted.  (Pub.  L.  101-549. 104  Stat 
2399,  codified  at  42  U.S.C  7401-7671q) 
Under  section  107(dKl)(C),  EPA 
designated  Boyd  County  of  the  Ashland- 
HuntingtiHi  area  as  nonattainment  by 
operation  of  law  with  respect  to  O3 
because  the  area  was  designated 
nonattainment  immediately  before 
November  15, 1990.  The  nonattainment 
area  was  expanded  to  include  portions 
of  Greenup  County  per  section 
107(d)(l)(A)(i)  (See  56  FR  56694  (Nov 
6. 1991)  and  57  FR  56762  (Nov.  30  " 
1992),  codified  at  40  CFR  81.318.)  The 
area  was  classified  as  moderate. 

The  moderate  nonattainment  area 
more  recentiy  has  ambient  monitoring 
data  that  show  no  violations  of  the  O3 
National  Ambient  Air  Quality  Standard 
(NAAQS),  during  Uie  period  from  1991 
through  1993.  Therefore,  in  an  effort  to 
comply  with  the  CAA  and  to  ensure 
continued  attainment  of  the  NAAQS  on 
November  12, 1993.  the  Commonwealth 
of  Kentucky  submitted  for  parallel 
processing  an  O3  maintenance  plan  and 
requested  redesignation  of  tiie  area  to 
attainment  with  respect  to  Uie  O, 
NAAQS  and  EPA  found  the  request 
complete.  On  July  21. 1994,  the 
Commonwealth  revised  the 
maintenance  plan  to  address  public 
comments,  and  EPA  comments  dated 
December  16. 1993,  and  May  5, 1994 
.     On  February  7. 1994.  Region  4 
determined  tiiat  the  information 
received  from  Uie  Cabinet  constituted  a 
complete  redesignation  request  under 
the  general  completeness  criteria  of  40 
CFR  part  51,  appendix  V,  sections  2.1 
and  2.2.  However,  for  purposes  of 
determining  what  requirements  are 
applicable  for  redesignation  purposes, 
^  EPA  believes  it  is  necessary  to  identify 
when  the  Cabinet  first  submitted  a 
redesignation  request  tiiat  meets  the 
completeness  criteria.  EPA  noted  in  a 
previous  policy  memorandum  that 
parallel  processing  requests  for 
submittals  under  the  amended  CAA, 
including  redesignatirai  submittals, 
would  not  be  determined  complete.  See 
"State  Implementation  Plan  (SIP) 
Actions  Submitted  in  Response  to  Clean 
Air  Act  (Act)  Deadlines."  Memorandum 
from  John  Calcagni  to  Afr  Programs 
Division  Directors,  Regions  I-X.  dated 
October  28. 1992  (Memorandum).  The 
rationale  for  this  conclusion  was  that 
the  parallel  processing  exception  to  the 
completeness  criteria  (40  CFR  part  51. 
appendix  V,  section  2.3)  was  not 
intended  to  extend  statutory  due  dates 
for  mandatory  submittals.  (See 
Memorandum  at  3-4).  However,  since 
requests  for  redesignation  are  not 
mandatory-  submittals  under  tiie  CAA. 
EPA  changed  its  policy  wiUi  respect  to 
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redesignation  submittals  to  conform  to 
the  existing  completeness  criteria. 
Therefore.  EPA  beHeves  die  parallel 
processing  exception  to  the 
^pleteness  criteria  may  be  applied  to 
redesignation  request  submittals,  at  least 
until  such  time  as  the  EPA  decides  to 
revise  that  exception  (See  58  FR  38108 
"Approval  and  Promulgation  of 
Maintenance  Plan  and  Designation  of 
Areas  for  Air  Quality  Planning  Purposes 
for  Carbon  Monoxide.  State  of  New 
York"  published  July  15. 1993.  and 
"State  Implementation  Plans  (SIP) 
Actions  submitted  in  Response  to  Clean 
Air  Act  (CAA)  Deadlines." 
Memorandum  from  John  Calcagni  to  Air 
Program  Directors.  Region  I-X,  dated 
October  28, 1992). 

The  Kentucky  redesignation  request 
for  the  Ashland  moderate  O3 
nonattainment  area  meets  the  five 
requirements  of  section  107(d)(3KE)  for 
redesignation  to  attainment.  The 
following  is  a  brief  descripUon  of  how 
the  Commonwealth  of  Kentucky  has 
fiilfilled  each  of  tiiese  requirements. 
Because  the  maintenance  plan  is  a 
critical  element  of  the  redesignation 
request,  EPA  will  discuss  its  evaluation 
of  the  maintenance  plan  under  its 
analysis  of  the  redesignation  request. 

NAAOs'*'  ^"^  ""**  ^"■*"^  **»«  O^ 

The  Commonwealth  of  Kentucky's 
request  is  based  on  an  analysis  of 
quality  assured  ambient  air  quality 
monitoring  data  which  is  relevant  to  the 
maintenance  plan  and  to  the 
redesignation  request.  Most  recent 
ambient  air  quality  monitoring  data  for 
calendar  year  1991  through  calendar 
year  1993  show  an  expected  exceedance 
rate  of  less  than  l.o  per  year  of  the  O3 
NAAQS  in  the  nonattainment  area  [See 
40  CFR  50.9  and  appendix  H).  The  area 
has  continued  to  demonstrate 
attainment  to  date.  Because  the 
nonattainment  area  has  complete 
quality-assured  data  showing  no 
violations  of  the  standard  over  the  most 
recent  consecutive  three  calendar  year 
period,  the  area  has  met  the  first 
ramponent  of  attainment  of  the  O3 
NAAQS.  The  Commonwealtii  of 
Kentucky  has  also  met  the  second 
component  of  at4inment  of  the  O3 
NAAQS  by  committing  to  continue 
monitoring  the  moderate  nonattainment 
area  in  accordance  with  40  CFR  part  58 


requirements  of  section  110(a)(2)  and 
part  D  of  the  1977  CAA  (45  FR  6092. 46 
FR  40188.  46  FR  57486.  46  FR  58080 
and  48  FR  13168).  The  approved  control 
strategy  did  not  resuU  in  attainment  of 
NAAQS  for  O3.  Additionally.  Uie 
amended  CAA  revised  section 
182(a)(2)(A).  110(a)(2)  and.  under  part 
D.  revised  section  172  and  added  new 
requirements  for  all  nonattainment 
areas.  Therefore,  for  purposes  of 
redesignation,  to  meet  Uie  requirement 
tiiat  Uie  SIP  contain  aU  appUcable 
requirements  under  the  CAA  EPA 
reviewed  Uie  Kentucky  SIP  and  ensures 
that  It  contains  all  measures  due  under 
the  amended  CAA  prior  to  or  at  Uie  time 
Uie  Commonwealtii  of  Kentucky 
submitted  its  redesignation  request. 
A.  Section  1 1 0  Requirements 

Although  section  110  was  amended 
by  Uie  CAA.  Uie  Kentucky  SIP  for  Uie 
moderate  nonattainment  area  meets  the 
requirements  of  amended  section 
110(a)(2).  A  number  of  Uie  requirements 
did  not  change  in  substance  and. 
therefore,  EPA  believes  Uiat  Uie  pre- 
amendment  SIP  met  Uiese  requirements 
EPA  has  analyzed  the  SIP  and 
determined  that  it  is  consistent  wiUi  Uie 
requirements  of  amended  section 
110(a)(2). 


2.  The  Area  Has  Met  All  Applicable 
Requirements  Under  Section  110  and 
Part  D  of  the  CAA 

On  January  25. 1980,  August  7.  1981 
November  24. 1981.  November  30  1981 
and  March  30.  1983,  EPA  fully 
approved  Kentucky's  SIP  as  meeting  the 


B.  Part  b  Requirements 

Before  the  moderate  nonattainment 
area  may  be  redesignated  to  attainment. 
the  Commonwealtii  must  have  fulfilled 
the  applicable  requirements  of  part  D 
Under  part  D,  an  area's  classification 
indicates  the  requirements  to  which  it 
will  he  subject.  Subpart  1  of  part  D  sets 
forth  the  basic  nonattainment 
requirements  applicable  to  all 
nonattainment  areas,  classified  as  well 
as  nonclassifiable.  Subpart  2  of  part  D 
establishes  additional  requirements  for 
Oy  nonattainment  areas  classified  under 
tablo  1  (jf  section  181(a).  The  Ashland- 
Huntington  nonattainment  area  is 
classified  as  moderate  (See  56  FR  56694 
rodifiod  at  40  CFR  81.318).  The 
Commonwealth  of  Kentucky  submiUed 
the  request  for  redesignation  of  the 
modt.Tate  nonattainment  area  on 
N'n-uniber  12.  1993.  Therefore,  in  order 
to  be  redesignated  to  attainment.  Uie 
CoramonvvealUi  of  Kentucky  must  meet 
thn  applicable  requirements  of  subpart  1 
of  part  D.  specifically  sections  172(c) 
and  1 7b,  and  is  also  required  to  meet  Uie 
applicable  requirements  of  subpart  2  of 
part  I),  specifically  sections  182(a)  and 
(b) 

;i  .Subpart  1  of  Part  D 

I  Wilder  section  1  -2(b),  the  section 
1  "2(( :)  requirements  are  applicable  as 
determinnd  by  the  Administrator,  but  no 
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later  than  three  years  after  an  area  has 
been  designated  to  nonattainment.  EPA 
had  not  determined  that  these 
requirements  were  applicable  to 
classified  ozone  nonattainment  areas  on 
or  before  November  12, 1993,  the  date 
that  the  Commonwealth  of  Kentucky 
submitted  a  complete  redesignation 
request  for  the  Kentucky  portion  of  the 
Ashland-Huntington  nonattainment 
area.  Therefore,  the  Commonwealth  was 
not  required  to  meet  these  requirements 
for  purposes  of  redesignation.  Upon  the 
redesignation  of  this  area  to  attainment, 
the  prevention  of  significant 
deterioration  (PSD)  provisions 
contained  in  part  C  of  title  I  are 
applicable.  On  January  25, 1978, 
September  1, 1989,  November  6, 1989, 
November  13, 1989.  November  28. 1989. 
'='ebruary  7, 1990,  and  June  23, 1994,  the 
EPA  approved  revisions  to  the 
Commonwealth  of  Kentucky's  PSD 
program  (43  FR  3360.  54  FR  36307.  54   _ 
FR  46613.  54  FR  47211,  54  FR  488887, 
55  FR  4169  and  59  FR  32343). 

Section  176(c)  of  the  CAA  requires 
States  to  revise  their  SIPs  to  establish 
criteria  and  procedures  to  ensure  that 
Federal  actions,  before  they  are  taken, 
conform  to  the  air  quality  planning 
goals  in  the  applicable  slate  SIP  The 
requirement  to  determine  conformity 
appUes  to  transportation  plans, 
programs  and  projects  developed, 
funded  or  approved  under  Title  23 
I '  S.C.  or  the  Federal  Transit  Act 
( 'transportation  conformity"),  as  well  as 
to  all  other  Federal  actions  ("general 
conformity").  Section  176  furSier 
provides  that  the  conformity  revisions 
to  be  submitted  by  states  must  be 
consistent  with  Federal  conformity 
regulations  that  the  CAA  required  EPA 
to  promulgate.  Congress  provided  for 
the  state  revisions  to  be  submitted  one 
year  after  the  date  for  promulgation  of 
final  EPA  conformity  regulations.  When 
that  date  passed  without  such 
promulgation,  EPA's  General  Preamble 
for  the  implementation  of  Title  I 
informed  states  that  its  conformity 
regulations  would  establish  a  submittal 
date  [see  57  FR  13498t  13557  (April  16, 
1992)).     ' 

,    The  EPA  promulgated  final 
transportation  conformitv  regulations  on 
November  24.  1993  (58  FR  62188)  and 
general  conformity  regulations  on 
November  30, 1993  (58  FR  63214). 
rhese  conformity  rules  require  that 
states  adopt  both  transportation  and 
general  conformity  provisions  in  the  SIP 
for  areas  designated  nonattainment  or 
subject  to  a  maintenance  plan  approved 
under  CAA  Section  175A.  Pursuant  to 
section  51.396  of  the  transportation 
conformity  rule  and  section  51.851  of 
the  general  conformity  rule,  the 


Commonwealth  of  Kentucky  is  required 
to  submit  SIP  revisions  containing 
transportation  and  general  conformity 
criteria  and  procepures  consistent  with 
those  established  in  the  Federal  rule  by 
November  25, 1994  and  December  1, 
1994,  respectively.  Because  the 
deadlines  for  these  submittals  have  not 
yet  come  due,  thev  are  not  applicable 
requirements  under  section 
107(d)(3)(E)(V)  and,  thus,  do  not  affect 
approval  of  this  redesignation  request. 

On  July  21, 19^,  the  Commonwealth 
of  Kentucky  revis  »d  their  maintenance 
plan  to  commit  to  revise  the  SIP  by 
November  25, 191  4,  to  be  consistent 
with  the  final  Fee  eral  regulations  on 
conformity.  In  ad  lition,  the  Division  for 
Air  Quality  and  t  le  Kentucky 
Transportation  Cibinet  are  cooperating 
in  adopting  regulations  consistent  with 
the  final  conformity  regulation. 

b.  Subpart  2  of  Pa  rt  D— Section  182 

The  CAA  was  i  mended  on  November 
IS,  1990,  Pub.  L.  101-549, 104  Stat. 
2399,  codified  at  12  U.S.C.  7401-7671q. 
EPA  was  require(  to  classify  O3 
nonattaiimient  ar  sas  according  to  the 
severity  of  their  {  roblem.  On  November 
6, 1991  (56  FR  56  594),  the  Ashland- 
Huntington  metri  politan  statistical  area 
(MSA)  was  desigl  lated  as  moderate  O3 
nonattainment.  B  scause  the  Ashland- 
Huntington  area  s  a  moderate  O3 " 
nonattainment  ar  ;a,  it  is  required  to 
have  met  the  reqi  lirements  of  sections 
182(a),"  (b)  and  (f  of  the  CAA.  EPA  has 
analyzed  the  SEP  and  determined  which 
requirements  ha\  b  been  met  and  for 
which  requireme  its  further  action  is 
required.  In  the  i  istances  w^here  further 
action  is  require< ,  SIP  revisions  meeting 
those  requiremei  ts  must  be  fully 
approved  in  orde  r  for  EPA  to  find  that 
all  the  applicable  requirements  of  the 
CAA  have  been  t  let.  Thus,  final 
approval  of  this  i  edesignation  is 
contingent  upon  the  final  approval  of 
the  additional  SI '  submittals  described 
below. 

(1)  Section  181  [a)(l)— Emissions 
Inventory.  Sectic  1 182(a)(1)  of  the  CAA 
required  an  invei  itory  of  all  actual 
emissions  from  a  1  sources,  as  described* 
in  section  172(c)  3)  to  be  submitted  by 
November  15,  19  32.  On  November  13, 
1992,  the  Cabine  submitted  an  emission 
inventory  on  the  Ashland-Huntington 
area.  The  Cabine  submitted  revisions 
on  October  15.1  193.  and  July  8,  1994, 
addressing  EPA  1  lomments.  EPA  is 
proposing  to  apj  rove  the  inventory  in 
approval  of  this     , 
:ontingent  on  final 


1977  Clean  Air  Act  Amendments,  Boyd 
county  was  designated  as  not  meeting 
the  O3  NAAQS  on  March  3, 1978  (43  FR 
8962).  The  Commonwealth  was 
subsequently  required  to  revise  its  O3 
SIP  for  this  area  to  meet  the 
requirements  of  section  110(a)(2)  and 
part  D  of  the  1977  Clean  Air  Act.  On 
January  25, 1980,  August  7, 1981, 
November  24, 1981,  November  30, 1981. 
and  March  30, 1983,  EPA  hilly 
approved  Kentucky's  SIP  as  meeting  the 
requilements  of  section  110(a)(2)  and 
part  D  of  the  1977  CAA  (45  FR  6092. 46 
FR  40188,  46  FR  57486,  46  FR  58080. 
and  48  FR  13168).  On  December  31, 
1987,  EPA  deemed  that  this  control 
strategy  had  not  resulted  in  the 
attainment  of  the  NAAQS  for  O3  in  the 
Ashland-Huntington  area. 
Consequently,  Greer  C.  Tidwell,  Region 
4  Regional  Administrator,  sent  a  letter  to 
Wallace  G.  Wilkinson,  Governor  of 
Kentucky,  on  May  26, 1988,  This  letter, 
pursuant  to  section  110(a)(2)(H)  of  the 
1977  CAA,  notified  Kentucky  that  the 
SIP  was  substantially  inadequate  to 
achieve  the  NAAQS  for  O3  in  Ashland- 
Huntington  and  called  upon  the 
Commonwealth  to  revise  the  SIP. 

The  1990  CAA  amended  section 
182(a)(2)(A),  and  Congress  statutorily 
adopted  the  requirement  that  O3 
nonattainment  areas  correct  their 
deficient  RACT  rules  for  O3  (RACT  Fix- 
ups).  Areas  designated  nonattainment 
before  amendment  of  the  CAA  and 
which  retained  that  designation  and 
were  classified  as  marginal  or  above  as 
of  enactment  are  required  to  meet  the 
RACT  Fix-ups  requirement.  Under 
section  182(a)(2)(A),  those  areas  were 
required  by  May  15, 1991,  to  correct 
RACT  regulations  as  required  under  pre- 
amendment  guidance.'  The  SIP  call 
letters  interpreted  that  guidance  and 
indicated  corrections  necessary  for 
specific  nonattainment  areas.  Ashland- 
Huntington  was  previously  subject  to 
RACT  requirements  for  ozone. 
Therefore,  this  area  is  subject  to  the 
RACT  fix-up  requirement  and  the  May 
15, 1991,  deadline. 

"The  1990  CAA  also  amended  section 
182(b)(2)  which  required  RACT  on  all 
major  sources  of  VOCs  for  O3 
nonattainment  areas  designated 
moderate  and  above  (RACT  Catch-ups) 
by  November  15.  1992.  The  RACT 
Catch-ups  provision  required  the  state 
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redesignation  is 
approval  of  the  inissions  inventory. 
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(2)  Section  18i(a)(2).  182(b)(2}— 
Reasonably  Ava:  \able  Control 
Technology  (RA^  IT).  Subsequent  to  the 


'  Among  other  things,  the  prc-amendinenl 
guidance  consists  of  the  VOC  RACT  portions  of  the 
Post-87  policy.  52  FR  45044  (Nov  24.  1987):  the 
Bluebook,  "Issues  Relating  to  VOC  Regulation 
Outpoints,  Deficiencies  and  Deviations 
Clarification  to  Appendi.x  D  of  November  24.  1987 
Federal  Register  Notice"  (of  which  notice  of 
availability  was  published  in  the  Federal  Register 
on  May  25, 19B8):  and  the  existing  Control 
Technology  Guidelines  (CTGs) 


to  submit  a  revision  to  the  SIP  to 
implement  RACT  on:  (1)  each  category 
of  VOC  sources  in  the  area  covered  by 
a  CTG  docimient  issued  between  the 
enactment  of  the  CAA  and  the  date  of 
attainment;  (2)  all  VOC  sources  in  the 
area  covered  by  any  CTG  issued  before 
the  date  of  the  CAA;  and  (3)  all  other 
major  stationary  sources  of  VOCs  that 
are  located  in  the  area. 

Kentucky  failed  to  meet  the  May  15, 
1991.  deadline  date  for  RACT  fix-ups 
and  EPA  notified  the  Commonwealth  on 
June  25, 1991,  that  a  finding  of  failure 
to  submit  had  been  made.  This  finding 
of  failure  to  submit  was  published  on 
October  22, 1991  (56  FR  54554). 
triggering  the:  (1)  18-month  time  clock 
for  mandatory  application  of  sanctions 
imder  section  179(a);  (2)  the 
Aidministrator's  discretionary  authority 
to  impose  sanctions  under  section 
llO(m);  and  (3)  the  2-year  time  clock  for 
promulgation  of  the  Federal 
Implementation  Plan  (FTP)  VOC 
regulations  for  this  area  as  required  by 
section  110(c)(1). 

The  18-month  period  prior  to 
application  of  mandatory  sanctions 
ended  on  April  22, 1993.  Kentucky 
submitted  SIP  revisions  through  the 
Cabinet  to  EPA  on  February  12, 1992, 
October  20, 1992,  February  17, 1993, 
and  March  4, 1993,  all  prior  to  the  April 
22. 1993,  deadline.  Because  the 
revisions  addressed  all  RACT  Fix-up 
deficiencies  and  were  found  to  contain 
all  required  administrative  and 
technical  components,  the  18-month 
time  clock  for  mandatory  application  of 
sanctions  under  section  179(a)  was 
stopped.  A  Federal  Register  approving 
the  SIP  revision  submitted  on  February 
12, 1992,  was  published  on  October  22, 
1993  (58  FR  54516).  A  Federal  Register 
approving  the  SIP  revisions  submitted 
on  October  20. 1992.  February  17, 1993, 
«nd  March  4, 1993.  was  published  on 
June  23, 1994  (59  FR  32343). 
The  February  12. 1992,  October  20, 

1992,  February  17. 1993,  and  March  4. 

1993,  submittals  also  addressed  all  of 
the  RACT  Catch-up  requirements  except 
the  requirement  of  RACT  on  all  other 
major  stationary  sources  of  VOC  that  are 
located  in  the  area,  i.e.,  all  sources  that 
are  not  covered  by  a  CTG.  There  is  one 
source  in  the  Ashland-Huntington  area 
that  is  not  covered  by  a  CTG.  This 
source  will  be  subject  to  a  source 
specific  SIP  revision  requiring  VOC 
RACT.  Action  on  this  SEP  revision  will 
be  under  a  separate  notice  on  or  before 
final  action  is  taken  on  this 
redesignation  request.  The  approval  of 
this  redesignation  request  is  contingent 
upon  the  approval  of  this  source 
specific  SIP  revision. 
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(3)  Section  182(a)(3}— Emissions 
Statements.  Section  182(a)(3)  of  the 
CAA  required  that  the  SIP  be  revised  by 
November  15, 1992,  to  require 
stationary  sources  of  oxides  of  nitrogen 
(NOx)  and  VOCs  to  provide  the  state 
with  a  statement  showing  actual 
emission  each  year.  On  January  15, 
1993,  the  Cabinet  submitted  an  emission 
statement  rule.  The  Cabinet  will  submit 
revisions  to  the  emissioa  statement  rule 
to  address  EPA  comments.  Action  on 
this  SIP  revision  will  be  imder  a 
separate  notice  on  or  before  final  action 
is  taken  on  this  redesignation  request. 
Final  approval  of  this  redesignation  is 
contingent  on  final  approval  of  the 
emissions  statement  rule. 

(4)  Section  182(b)(1)— 15%  Progress 
Plans.  Section  182(b)(1)  of  the  CAA 
required  states  to  submit  a  revision  to 
the  SIP  by  November  15,  1993.  to 
provide  for  VOC  emission  reductions  by 
November  15, 1996,  of  at  least  15%  fitim 
baseline  emissions  accounting  for  any 
growth  in  emissions  after  the  date  of 
enactment  of  the  CAA.  The 
Commonwealth  failed  to  submit  the 
required  revisions  and  as  a  result,  on 
April  1, 1994,  EPA  issued  a  finding 
letter  notifying  Kentucky  of  a  finding  of 
failure  to  submit.  This  finding  of  failure 
to  submit  triggered  the:  (1)  18-month 
time  clock  for  mandatory  application  of 
sanctions  under  section  179(a);  (2)  the 
Administrator's  discretionary  authority 
to  impose  sanctions,  under  section 
llO(m);  and  (3)  the  2-year  time  clock  for 
promulgation  of  the  FIP  15% 
regulations  for  this  area  as  required  by 
section  110(c)(1).  However,  the  letter 
acknowledges  the  submittal  of  this 
redesignation  request  to  attainment  and 
stated  that  if  the  redesignation  request 

to  attainment  is  approved  then 
requirements  for  a  15%  plan  SIP  will  be 
unnecessary  for  the  Ashland- 
Huntington  area.  Therefore,  upon 
approval  of  this  redesignation  request, 
the  sanctions  clock  will  stop.  As  the 
requirement  to  submit  a  15%  plan  did 
not  come  due  until  November  15, 1993, 
the  15%  plan  requirement  is  not  an 
applicable  requirement  for  purposes  of 
the  evaluation  of  this  redesignation 
request. 

(5)  Section  182(b)(3)^Stage  II. 
Section  182(b)(3)  of  the  CAA  required 
moderate  areas  to  implement  Stage  II 
gasoline  vapor  recovery  systems  unless 
and  until  EPA  promulgated  onboard 
vapor  recovery  (OBVR)  regulations.  On 
January  24,  1994,  EPA  promulgated  the 
OBVR  rule,  and,  as  section  202(a)(b)  of 
the  CAA  provides  that  once  the  rule  is 
promulgated,  moderate  areas  are  no 
longer  required  to  implement  Stage  11. 
Thus,  the  Stage  II  vapor  recovery 


requirement  of  section  182(b)(3)  is  no 
longer  an  applicable  requirement. 

(6)  Section  182(b)(4)— Motor  Vehicle 
Inspection  and  Maintenance  (I/M).  The 
CAA  required  all  moderate  and  above 
areas  to  revise  the  SIP  to  include 
provisions  necessary  to  provide  for  a 
vehicle  inspection  and  maintenance 
program.  The  Commonwealth  failed  to 
submit  the  required  revisions  and  as  a 
result,  on  April  1. 1994.  EPA  issued  a 
finding  letter  notifying  Kentucky  of  a 
finding  of  failure  to  submit.  This  finding 
of  failure  to  submit  triggered  the:  (1)  18- 
month  time  clock  for  mandatory 
application  of  sanctions  under  section 
179(a);  (2)  the  Administrator's 
discretionary  authority  to  impose 
sanctions  under  section  llO(m);  and  (3) 
Uie  2-year  time  clock  for  promulgation 
of  the  FTP  I/M  regulations  for  this  area 
as  required  by  section  110(c)(1). 
However,  the  letter  acknowledges  the 
submittal  of  this  redesignation  request 
to  attainment  and  stated  that  if  the 
redesignation  request  to  attainment  is 
approved  then  requirements  for  an  I/M 
SIP  will  be  necessary  for  the  Ashland- 
Huntington  area  only  as  a  contingency 
measure.  Therefore,  when  this 
redesignation  request  is  approved,  the 
sanctions  clock  will  stop  and  the 
program  will  be  a  contingency  measure 
in  the  maintenance  plan. 

(7)  Section  182(b)(5)— New  Source 
Review  (NSR).  The  CAA  required  all 
classified  nonattainment  areas  to  meet 
several  requirements  regarding  NSR. 
including  provisions  to  ensure  that 
increased  emissions  of  VOCs 
compounds  will  not  result  from  any 
new  or  major  source  modifications  and 
a  general  offset  rule.  The  Cabinet 
submitted  a  NSR  rule  on  February  17. 
1993,  to  incorporate  VOC  and  NOx 
permit  review  requirements  for  new  and 
modified  sources  in  Kentucky's  O., 
nonattainment  areas.  The  revised  permit 
requirements  meet  new  offset  ratios  and 
additional  provisions  for  moderate  O3 
nonattainment  areas.  This  rule  was 
approved  by  EPA  on  June  23, 1994  (59 
FR  32343).  (EPA  notes  that  under  tiie 
policy  announced  in  the  memorandum. 
"Part  D  New  Source  Review  (part  D 
NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment",  dated  October  14,  1994, 
from  Mary  D.  Nichols  to  Air  Division 
Directors  I-X,  approval  of  the  NSR 
submittal  is  not  necessarily  required  for 
approval  of  a  redesignation.) 

(8)  Section  182(f)— Oxides  of  Nitrogen 
(NOx)  requirements.  Section  182(0  of 
the  CAA  requires  states  with  areas 
designated  nonattainment  for  O3  and 
classified  as  moderate  and  above  to 
impose  the  same  control  requirements 
for  major  stationan,'  sources  of  NOx  as 
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apply  to  maior  stationary  souices  of 
volatile  ocgpnic  compounds  (VOCs). 
These  control  requirements,  NOx  RACT 
and  NOx  NSR.  were  to  be  submitted  to 
EPA  in  a  SIP  revision  by  Nm-ember  15. 
1992.  EPA  adored  a  policy  pursuant  to 

section  1 10(k)(4)  of  the  CAA  to 
conditionally  approve  NOx  RACT  SIPs 
which  committed  to  provide  EPA  with 
specific  enforceable  measures  within 
one  year  of  the  date  of  approval  of  the 
r.ommitment.  EPA's  committal  SIP 
policy  was  challenged  in  Natura) 
Resourtes  Defense  Council  v.  Browner— 
m  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit.  In 
a  full  Opinion,  dated  May  6, 1994,  the 
Court  found  that  EPA's  conditional 
approval  interpretation  exceeded  the 
EPA's  statutory  authority,  but 
concluded  that  "EPA  properly 
extended"  to  November  15, 1993,  the 
deadline  for  submittal  of  fully 
enforceable  NOx  RACT  SIPs.  As  a  result 
of  this  court  case,  the  deadline  to  submit 
.  NOx  RACT  rules  was  November  15. 
1993.  Therefore,  because  that  date  is 
after  the  Commonwealth  submitted  the 
redesignation  request,  NOx  RACT  is  not 
an  applicable  requirement  for  this 
redesignation  request- 

3.  The  Area  Has  a  Fully  Approved  SIP 
Under  Section  1 10(kl  of  the  CAA 

Based  on  the  approval  of  provisions 
under  the  pre-amended  CAA  and  EPA's 
prior  approval  of  SIP  revisions  under 
the  amended  CAA.  EPA  has  determined 
that  Kentucky  will  have  a  fully 
approved  Ch  ^P  under  section  llO(k) 
for  the  moderate  nonattainment  area 
when  EPA  approves  SIP  submissions 
regarding  the  emissions  inventory.  VOC 
RACT  for  stationary  sources  not  covered 
by  a  CTG,  and  emission  statements. 
Final  action  will  be  taken  prior  to  or  at 
the  same  time  as  final  approval  of  this 
redesignation. 
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4.  The  Air  Quality  mprovement  Must 
Be  Penaanent  and^nforce^le 

Several  control  Measures  have  come 
into  place  since  the  Ashland- 
Huntington  nonattlinment  area  violated 
the  O,  NAAQS.  Ofjthese  control 
measures,  the  rediition  of  fuel  volatility 
from  10.5  psi  in  IWa  to  9.0  psi  in  1992. 
as  measured  by  the  Reid  Vapor  Pressure 
(RVP),  and  fleet  tu^over  due  to  the 
Federal  Motor  Velfcle  Control  Program 
(FMVCP)  produce4  the  most  significant 
decreases  in  VOC  emissions.  The  table 
below  lists  the  actual  enforceable 
emission  reductions  which  are 
responsible  for  the  recent  air  quahty 
improvement  in  tl|e  Kentucky  portion  of 
the  nonattainmenlj  area.  The  VOC 
emissions  in  the  hfise  year  are  not 
artificially  low  du  » to  a  depressed 
economy.  The  tec  mical  support 
document  (TSD)  e  antains  additional 
information  on  thi  sse  reductions. 


REDUCUONS 

Emissions 


VOC(lxJ) 


3.88 


N  VOC  AND  NOx 
FfOM  1990  TO  1993 


NOx 
(tpd) 


0.28 


5.  The  Area  Mas<  Have  a  Fully 
Approved  Maintenance  Plan  Pursuant 
to  Section  175A  <|f  the  CAA 

Section  175  A  df  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  red  jsignation  from 
nonattainment  tcj  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicableiNAAQS  for  at  least  ten 
years  after  the  Alministrator  approves  a 
redesignation  to  fcttainment.  Eight  years 
after  the  redcsigijation.  the  state  must 
submit  a  revised  jmaintenance  plan 
which  demonstrates  attainment  for  the 
ten  years  foUowi  ig  the  initial  ten-year 
period.  To  provi  le  for  the  possibility  of 
future  NAAQS  v  olations.  the 


CO  Emission  iNVErlroRY  Summary  for  1990 

[T(  ns  per  day! 


Emissions  for  1990 


Biogenic  Emission  Inventory 
Summary  FOR  1990 

fTons  per  dayl 


Err^issions  for  1990  ...-:. 


Oo- 
genic 


23.60 


maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation,  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems. 

In  this  notice.  EPA  is  proposing 
approval  of  the  CcHnmonwealth  of 
Kentucky's  maintenance  plan  for  the 
Ashland-Huntington  nonattainment  area 
because  EPA  finds  that  the 
Commonwealth  of  Kentucky's  submittal 
meets  the  requirements  of  section  175  A. 

A.  Emissions  Inventory^— Base  Year 
Inventory 

On  November  13, 1992.  the 
Commonwealth  of  Kentucky  submitted 
comprehensive  inventories  of  VOC, 
NOx,  and  CO  emissions  from  the 
Ashland-Himtington  nonattainment 
area.  The  inventory  included  biogenic, 
area,  stationary,  and  mobile  sources 
using  1990  as  the  base  year  for 
calculations  to  demonstrate 
maintenance.  The  1990  inventory  was 
projected  to  a  1993  attainment  inventory 
using  population  growth  rates.  The  1993 
inventory  can  serve  as  an  attainment 
inventory  because  the  O3  NAAQS  was 
not  violated  during  the  1993  year.  The 
CO  and  the  biogenic  VOC  values  are 
included  as  a  part  of  the  1990  base  year 
emission  inventory. 

The  Conunonwealth  of  Kentucky 
submittal  contains  the  detailed 
inventory  data  and  summaries  by 
county  and  source  category.  Finally,  this 
inventory  was  prepared  in  accordance 
with  EPA  guidance.  A  summary  of  the 
base  year  and  projected  maintenance 
year  inventories  are  included  in  this 
notice  for  VOCs  and  NOx-  Refer  to  the 
TSD  accompanying  this  notice  for  more 
in-depth  details  regarding  the  base  year 
inventory  for  the  Ashland-Himtington 
nonattainment  area.  This  notice 
proposes  approval  of  the  base  year 
inventory  for  the  Ashland-Huntington 
area. 


Point 


133.03 


Area 


2.41 


Mobile 


59.90 


NorvRoad 


14.42 


Total 


209.76 


B.  Demonstrattdh  of  Maintenance 
Projected  Inven,  ones 

As  summarize  d 
tables,  totals  foHvOC 
emissions  were 
base  year,  to  the 
and  out  to  2005 
inventories  wet  ^ 


in  the  following 
.  OC.  and  NOx 
jrojected  from  the  1990 
1993  attainment  year 
These  projected 
prepared  in 


accordance  with  EPA  guidance.  Refer  to 
EPA's  TSD  accompanying  this  notice  for 
more  in-depth  details  regarding  the 
projected  inventory  for  the  Ashland- 
Huntington  nonattainment  area. 
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KENTUCKY  PORTION  OF  THE  ASHLAND-HUNTINGTON  VOC  PROJECTION  INVENTORY  SUMMARY 

[Tons  per  day] 


Point 

Area 

Mobile  

Total 


1990 


34.81 

3.6 

12.43 


51.04 


1993 
attain  base 


33.79 
3.9 
8.60 


46.29 


1996 
Proi 


34.12 
3.68 
8.55 


46.35 


1999 

proj 


34.10 
4.09 
9.40 


47.60 


2002 
proj 


34.10 
4.12 
7.95 


46.17 


2005 

proi 


34.10 
4.20 
7.86 


46.16 


KENTUCKY  Portion  of  the  Ashland-Huntington  NOx  Projection  Inventory  Summary 

[Tons  per  day] 


Point ... 
Area  ... 
Mobile 


Total 


1990 


25.71 
0.18 
7.71 


33.60 


1993 
attain 
base 


25.59 
0.18 
7.40 


33.17 


1996 
proj 


25.77 
0.18 
751 


33.46 


1999 
proj 


25.78 
0.18 
7JBZ 


33.78 


2002 
proj 


25.78 
0.18 
7.13 


33.09 


2005 
proj 


25.79 
0.17 
7.11 


33.08 


Projections  indicate  that  there  was  an 
emissions  decrease  in  VOCs  and  NOx  in 
the  nonattainment  area  irom  the  1993 
attainment  baseyear  to  2005.  However, 
the  projections  show  a  temporary 
increase  in  NOx  emissions  of  less  than 
2%.  EPA  believes  this  increase  to  be 
insignificant,  and  therefore,  EPA 
believes  that  these  emissions  projections 
demonstrate  that  the  nonattainment  area 
will  continue  to  maintain  the  O3 
NAAQS. 

C.  Verification  of  Continued  Attainment 

Continued  attainment  of  the  O3 
NAAQS  in  the  nonattainment  area 
depends,  in  part,  on  the  Commonwealth 
of  Kentucky's  efforts  toward  tracking 
indicators  of  continued  attainment 
during  the  maintenance  period.  The 
■  Cabinet  will  develop  periodic  emission 
inventories  every  tluee  years  beginning 
in  1996  and  iwill  evaluate  these  periodic 
inventories  to  see  if  they  exceed  the 
baseline  emission  inventory  by  more 
than  10%.  If  a  10%  exceedance  occurs, 
the  state  will  evaluate  existing  control 
measures  to  see  if  any  further  emission 
reduction  measures  should  be 
implemented. 

"The  Commonwealth  of  Kentucky's 
contingency  plan  can  also  be  triggered 
by  an  air  quality  exceedance.  If  an 
exceedance  occurs,  the  Commonwealth 
will  evaluate  existing  control  measures 
to  see  if  aiiy  further  emission  reduction 
measiues  should  be  implemented.  The 
Conunonwealth  of  Kentucky 
contingency  plan  will  be  triggered  m  the 
event  of  a  monitored  violation  of  the 
ozone  standard.  The  Commonwealth 
then  commits  to  adopt  within  a  six 
months,  one  or  more  of  the  contingency 
measures  listed  in  the  contingency  plan. 


The  Commonwealth  has  also  committed 
to  operate  the  air  monitoring  network  in 
accordance  to  40  CFR  58  with  no 
reductions  in  the  existing  network. 
Refer  to  the  TSD  accompanying  this 
notice  for  a  more  complete  discussion  of 
the  indicators  the  Commonwealth  is 
tracking  and  the  contingency  measures. 

D.  Contingency  Plan 

the  level  of  VOC  and  NOx  emissions 
in  the  nonattainment  area  will  largely 
determine  its  ability  to  stay  in 
compliance  with  the  O3  NAAQS  in  the 
future.  Despite  the  Commonwealth's 
best  efforts  to  demonstrate  continued 
compliance  with  the  NAAQS,  the 
ambient  air  pollutant  concentrations 
may  exceed  or  violate  the  NAAQS. 
Therefore,  the  Commonwealth  of 
Kentucky  has  provided  contingency' 
measures  with  a  schedule  for 
implementation  in  the  event  of  a  future 
Oj  ah-  quality  problem.  The  plan 
contains  the  following  possible 
contingency  measures:  (1)  Petition  EPA 
to  opt  into  reformulated  gasoline  (RFC), 
(2)  Inspection  and  maintenance  (I/M), 
and  (3)  Stage  II.  In  addition  to  these 
contingency  measures,  the 
Commonwealth  will  consider  other 
miscellaneous  options.  A  complete 
description  of  these  contingency 
measures  and  their  trigger  can  be  found 
in  the  TSD  accompanying  this  notice. 
EPA  finds  that  the  contingency 
measures  provided  in  the 
Commonwealth  of  Kentucky's  submittal 
meet  the  requirements  of  section 
175A(d)oftheCAA. 


E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  CAA,  the  Commonwealth  of 
Kentucky  has  agreed  to  submit  a  revised 
maintenance  SIP  eight  years  after  the 
nonattainment  area  redesignates  to 
attainment.  Such  revised  SIP  will 
provide  for  maintenance  for  an 
additional  ten  years. 

Proposed  Action 

EPA  proposes  approval  of  the 
Commonwealth  of  Kentucky's  request  to 
redesignate  to  attainment  the  Kentucky 
portion  of  the  Ashland-Huntington 
moderate  O5  nonattainment  area  and 
maintenance  plan  contingent  upon  a 
full  and  final  approval  of  the 
outstanding  requirements  discussed 
above  (emission  statement  and  a  source 
specific  SIP  revision  requiring  VOC 
RACT  on  a  non-CTG  major  VOC  source). 
EPA  also  proposes  to  approve  the  1990 
baseyear  inventory  for  the  Kentucky 
portion  of  the  Ashland-Huntington 
nonattainment  area. 

The  OMB  has  exempted  these  actions 
from  review  under  Executive  Order 
12866. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to*elevant  statutor>'  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepan) 
a  regulatory  flexibility  analysis 
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assessing  the  impact  ti  any  propo—d  or 
final  rale  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  nave  a  significaal 
impact  on  a  substantial  moaber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  >urisdiction  over  populations  of 
less  than  50,000. 

Redesignation  of  an  area  to  attainment 
under  section  107(dU3)(£)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  ttiat  affects  the  status  of  a 
geo^aphical  ana  and  does  not  impose 
any  regulatory  requirements  cm  sources. 
The  AdroinistratoF  certifies  that  the 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

Ust  ef  Subjects  in  40  CFK  Part  52 

Air  pollution  control,  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference,  Inteigovemmental 
relations,  Lead,  Nitrogen  dioxide. 
Ozone.  Pinticulate  matter.  Reporting 
and  recordkeeping  requiiemeiats.  Sulfur 
oxides. 

Dared:  December  B.  1994. 
Patrick  M.  Tobin. 

Acting  Regional  Administrator. 

|FR  Doc.  94-30949  Filed  12-15-94: 8:45  ami 
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Notice  Of  Avaitabiltty  of  Petition 
SeeMng  AppNcstion  of  TWe  Vt 
Labeling  Requirements  to  Class  K 
Substances 

agency:  BnviroiNDental  Protection 

Agency  (EPA). 

ACTION:  Notks  of  ax'ailability. 

SUiMARY:  EPA  is  announcing  that  on 
November  7, 1994.  it  received  a  petition 
from  Friends  of  the  Earth  and  several 
other  public  interest  groups  (petitioners) 
requesting  that  EPA  take  action  under 
section  61 1  of  the  Clean  Air  Act  (the 
Act)  to  require  labeling  of  products 
containing  or  manuiKtureid  with  ozone- 
depleting  substanoesiODSe). 
Specifically,  petitioners  request  that 
EPA  require  the  labeling  of  products 
containing  class  H  ODSs  or  that  are 
manufactured  with  a  process  using  class 
II  ODSs.  The  petition  is  available  for 
public  review  at  the  address  noted 
below  EPA  is  commencing  review  of 
the  petition  to  determine  whether  to. 
amend  its  labehng  rule  as  requested  in 
ihp  petition 


DAfTES:  The  Agency  will  receive  written 

comments  on  this  petition  until  January 

17, 1995. 

A00NES8ES:  Pleasel  direct  all 

coneqxmdence  toithe  addresses  shown 

below.  The  petitluii  is  anrallable  for 

public  inspection  It  Docket  A-91-60- 

Vn-A-latthe, 

below).  Written  i 

submitted  (in  tripl 

tte  Air  Docket  (i 

EPA.  room  M-15( 

Washington,  DC : 

between  the  he 

p.m.  on  Monday  i 

FOR  FURTHER  I 

Stendebacfa,  > 

Programs,  Strati 


It] 

Docket  (see  address 

ts  should  be 
cate  if  possible)  to 

Mail  Code}  of  the 
.  401  M  Street  SW, 
60,  (202)  280-7548, 
0:00  a.m.  to  5:30 

Friday. 
kTION  CONTACT:  Sue 
of  Atmospheric 
Protection 


of 


Division.  Programllmplementation 
Branch  (Mail  Cod^  6205J),  U.S.  EPA. 
401  M  Street,  S.Wj,  Washington,  DC. 
20460,  telei^(Mie:k202)  233-9117 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  611  of  the  Clean  Air  Act 
requires  EPA  to  piojuulgate  standards 
mandating  that  be  pnning  on  May  15, 
1993.  all  containe  s  containing  class  I 
and  class  H  ODSs,  products  containing 
class  I  OI3Ss,  and  Httducts 
manufectiired  witp  a  process  that  uses 
any  class  I ODS,  iSust  bear  a  clearly 
legible  and  conspicuous  warning  label. 
Section  611  also  9ates  that  effective 
January  1, 2015,  atl  products  containing 
a  class  n  ODS  and  all  pnHfaids 
manufactured  wiln  a  process  that  uses 
any  class  11  ODS  siall  be  Mwled. 
Moreover,  sectioq611  states  that  the 
Administrator  maiy  require  labeling  of 
any  product  contiining  or  manufactured 
with  class  11  ODS$  prior  to  January  1. 
2015  if  the  Admiitistrator  determines, 
after  notice  and  opportunity  for  ptd>lic 
comment,  that  thite  are  substitute 
products  or  mantjfacturing  processes  (A) 
.  that  do  not  rely  oil  the  use  of  such  class 
II  substance.  (B)  t|iat  reduce  the  overall 
risk  to  hunun  he4Ith  and  the 
environment,  and  (C)  that  are  currently 
or  potentially  av^Iable. 

Section  6n(e)  fllows  any  person  to 
petition  the  Administrator  to  apply  the 
labeling  requirem  ents  to  any  product 
containing  or  mai  lufactured  with  a  class 
II  substance.  The  statute  requires  that 
within  180  days  sf^er  receiving  sudi 
petition,  the  Administrator  shall, 
pursuant  to  the  criteria  detailed  above. 
either  propose  to  japply  the  labeling 
requirements  to  die  product  or  pubhsh 
an  explanation  of  the  petition  denial  If 
the  Administrator  proposes  to  apply 
such  requirements  to  the  product,  the 
Administrator  myst  render  a  Final 
determination  w^in  one  year  after 
receiving  the  pet  tion.  Section  611(o) 


requires  a  ^wywing  by  petitioners  that 
there  is  adequate  data  supporting  the 
petiticm  and  requires  that  if  EPA  finds 
that  such  information  is  not  sufficient  o 
make  a  determination,  it  shall  use  any 
authority  it  has  to  acquirs  such 
information.  Any  product  the 
Administrator  finds  to  be  subject  to  the 
labeling  requirements  would  have  one 
year  to  comply  with  such  requirements. 

Chi  February  11, 1993,  EPA's  final 
rule  promulgating  regulations  (40  C.F.R. 
Part  82  Subpart  E  -  40  C.F.R.  §  82.100 
et^seq.)  to  implement  section  611  were 
published  in  the  Federal  Register  (58 
FR  8136).  The  Administrator  did  not  at 
that  time  determine  that  any  products 
containing  or  manufactured  with  class  D 
substances  were  subject  of  the  labeling 
.  requirements.  The  final  regulations 
contauied  a  section  (40  CFR  82.120) 
setting  forth  EPA  procedures  Sm'  filing 
and  reviewing  petitions  requesting  that 
the  labeling  provisions  ^ply  to  any 
product  containing  or  manufactured 
with  class  Q  ODSs.  (The  section  also 
applies  to  petitions  to  temporarily 
exempt  products  manufactured  with 
class  I  ODSs.) 

II.  Friends  of  the  Earth  Petition 

On  November  7. 1994,  EPA  received 
a  petition  from  Friends  of  the  Earth,  the 
Atmosphere  Alliance,  the 

Environmental  Defense  Fund. 
Greenpeace,  the  Natural  Resources 
■  Defense  Council.  Ozone  Action.  Save 
Our  Ozone-and  Save  Our  Stratosphere 
(petitioners),  seeking  a  determination 
from  EPA  to  require  the  labeling  of  all 
products  contmning  class  II  ODSs  and 
all  products  reaoutactured  with  a 
process  using  class  II  QDSs.  Petitioners 
contend  that  there  i»  considerable 
concern  over  the  use  of  class  II 
substances  and  their  effect  on  the 
stratospheric  ozone  )ay«^  Petitioners 
also  txmtend  that  the  evidence  they 
provide  ^ows  that  substitutes  for  class 
II  substances  are  currently  available. 

EPA  is  commencing  a  review  of  the 
petition  and  the  supporting  materials 
cited  therein  to  determine  whether  to 
amend  the  labeling  rule  as  requested  in 
the  petition.  EPA  is  requesting  comment 
from  all  mterestcd  persons  regarding  the 
petition  and  the  contentions  therein.  In 
particular  EPA  requests  comment 
regarding  whether  the  criteria  of  section 
611(c)  are  met  regarding  particular  uses 
of  class  II  substances.  EPA  is  interested 
m  learning  of  any  apptications  of 
specific  class  II  sul»tances  for  which  it 
IS  believed  that  substitutes  do  or  do  not 


exist.  The  comment  periodshaUrexteod 
until  January  17, 1995. 
Richard  D.  Wilson, 

Acting  AssistarttAdministmtorfiarAitaad* 
Radiation. 

(FR  Doc.  94-30948  Filed  T2-15-94:  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  Other  than  rules  or 
proposed  nies  that  are  appicabie  to  the 
public.  Notices  c4  heartngs  and  investigations, 
committee  meetings,  agency  decisions  and 
njlings,  delegations  o(  autttority,  Ming  of 
petitions  and  appicaliona  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
sectioa 


ADAIINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Proposed  Infonnation  Collection 
Request  Submitted  to  0MB 

agency:  Administrative  Conference  of 
the  United  States. 
ACTION:  Notice. 

summary:  The  Administrative 
Conference  of  the  United  States  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  a 
proposed  version  of  an  interview 
protocol  to  be  used  in  an  evaluation  of 
the  Environmental  Protection  Agency's 
negotiated  rulemaking  program. 
Potential  interviewees  include 
participants  in  selected  negotiated 
rulem^ng  processes  and  selected 
rulemakings  imdertaken  under 
conventional  rulemaking  processes. 
DATES:  Comments  on  this  proposal 
should  be  received  by  January  17, 1995. 
ADDRESSES:  Comments  should  be  sent  to 
Nancy  G.  Miller,  Senior  Attorney, 
Administrative  Conference  of  the 
United  States,  2120  L  Street.  NW.  Suite 
500,  Washington  DC  20037.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Afl^airs  of 
OMB,  Attention:  Jefferson  Hill,  Desk 
Officer  for  Administrative  Conference  of 
the  United  States,  725  17th  Street.  NW, 
Washington,  EX:  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  G.  Miller,  Senior  Attorney, 
Administrative  Confierence  of  the 
United  States,  2120  L  Street,  NW,  Suite 
500,  Washington  DC  20037,  (202)  254- 
7020.  A  copy  of  the  Administrative 
Conference's  request  from  OMB. 
*    including  the  proposed  interview 
protocol,  can  be  obtained  &t>m  Ms. 
Miller. 

SUPPLEMENTARY  INFORMATION:  The 
Administrative  Conference  nf  the 
United  States  is  sponsoring  an 
evaluation  of  the  use  of  negotiated 
rulemaking  at  the  Environmental 
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Protection  Agi  sncy.  A  portion  of  the 
evaluation  ini  olves  use  of  an  interview 
protocol  to  ga  her  information  from 
participants  iv  several  of  EPA's 
negotiated  rulemakings,  which  will  be 
compared  to  i  iformation  gathered  from 
participants  ii  i  several  rulemakings  that 
EPA  conduct(  d  using  conventional 
rulemaking  piocedures.  Interviewees 
will  be  drawn  from  samples  of 
participants.  Including  agency 

regulated  communities, 
governments  and  others 
ked  in  the  rulemaking 
total  burden  is  estimated 
;.  The  average  burden  per 
respondent  isjexpected  to  be  one  hour, 
and  will  occiv  only  once.  It  is  expected 
that  there  will  be  approximately  400 
respondents.  The  Administrative 
Conference  has  asked  the  OMB  for 
expedited  review  of  this  request. 

Dated:  Decen  ber  12. 1994 
feCfrey  S.  Lubb(  rs, 
Research  Direcipr. 
[PR  Doc 


personnel,  th^ 
state  and  Ic 
who  participa 
processes.  Th^ 
to  be  400  hoi 
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BILUNQ  OOOE  Sll  MM-^ 


Grain  Inspection 
Stockyards 


stockyards  subject  to  the  provisions  of 
said  Act. 

Any  person  who  wishes  to  submit 
written  data,  views  or  arguments 
concerning  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director,  Livestock  Mariceting  Division, 
Grain  Inspection  Packers  and 
Stocfiyards  Administration.  Room  3408- 
"South  Building.  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250  by 
December  27,1994.  All  written 
submissions  made  piusuant  to  this 
notice  will  be  made  available  for  public 
inspection  in  the  office  of  the  Director 
pf  me  Livestock  Marketing  Division 
during  normal  business  hours. 

Done  at  Washington,  D.C.  this  12th  day  of 
December  1994. 
Tommy  Morris, 

Director,  Livestock  MaHceting  Division. 
|FR  Doc.  94-31004  Filed  12-15-94;  8:45  ami 
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DEPARTMEK  T  OF  AGRICULTURE 


Packers  and 
4dministration 


Proposed  Pc  sting  of  Stockyards 

The  Grain  I  nspection.  Packers  and 
Stockyards  A  iministration.  United 
States  Depart  nent  of  Agriculture,  has 
information  tnat  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  Section  30 1  of  the  Packers  and 
Stockyards  A^  (7  U.S.C.  202).  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  A  ct,  1921,  as  amended  (7 
U.S.C.  181  efseq.). 
IA-262 — Apj  anoose  County  Livestock 

Exchange,  Centerville,  Iowa 
KY-174— New  O.K.  Livestock  Auction. 

Inc.,  Maysville,  Kentucky 
ND-133 — Boivman  Auction  Market. 

Bowman,  North  Dakota 
VT-1 12— Northeast  Kingdom  Sales, 

Inc.,  Bartoa,  Vermont 
VVI-144— Coi  al  City  Sales,  Pigeon  Falls, 

Wisconsin 

Pursuant  ti  i  the  authority  under 
Section  302  (  f  the  Packers  and 
Stockyards  A  ct,  notice  is  hereby  given 


Notice  is  hereby  given,  that  the 
livestock  markets  named  herein, 
originally  posted  on  the  dates  specified 
below  as  being  subject  to  the  Packers 
and  Stockyards  Act,  1921,  as  amended 
(7  U.S.C.  181  et  seq.).  no  longer  come 
within  the  definition  of  a  stockyard 
under  the  Act  and  are  therefore,  no 
longer  subject  to  the  provisions  of  the 
Act. 


Facility  No.,  name,  and  loca- 
tion of  stockyard 


PA-155-Oohn  D.  Whiting 
Auction,  New  Wilmington, 
Pennsylvania. 


Date  of 


Nov.  1.  1989. 


that  it  is  pro 


stockyards  n  imed  above  as  posted 


osed  to  designate  the 


'    This  notice  is  in  the  nature  of  a 
change  relieving  a  restriction  and,  thus, 
may  be  made  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register  without  prior  notice  or  other 
public  procedure.  This  notice  is  given 
pursuant  to  section  302  of  the  Packers 
and  Stockyards  Act  (7  U.S.C.  202)  and 
is  effective  upon  publication  in  the 
Federal  Register. 

Done  at  Washington,  D.C.  this  12th  day  of 
December  1994 
Tommy  Morris. 

Director,  Livestock  Marketing  Division. 
IFR  Doc.  94-32005  Filed  12-15-94: 8  4 5  ami 
BILUWi  CODE  3210-KCMi 


Madison  Lhrestock  Market^  Madison. 
Flork&i;  Conectfon 

OD)  September  30,  li99«.  a  notice  was 
published  ia  tile  IMesal  liigialer  (47 
FR  321  TTj.giving^  notice  of  Ae  proposed 
posting  bf  ceateia  stockyards  listings 
their  fteflity  nttinber,  name  and 
locatioo. 

Tki»iioCtc»iB.to  con«ct  the  name 
assignadtsMadiaaB  Livestock  Market. 
Inc..  Mat&an,  Ftorida; 

The  notica-  aheuM  have  reach 

FL-135—MBdisoB  Livestock  Mbrftet. 
Inc.  d^b/ia-Townsend  Livestock 
Maiieet.  Madison.  Florida 

Doaeat  Washington,  D.C.  tliis  12lh  day  of 
December.  t99¥. 

.Tommy  Manila 

Director.JJvestoekMarieting  Bivtsion. 

(FR  Doc.  94-31l003^FUedi  12-15-94;  8(4ftam( 
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DEPARTMEWI  Of  COMMCnCC 

IntemMfemM  Tfad»Administralio» 
[A-67a-«3q 

Noffce  of  PliWiiiiiwif  Oefierminatioii  of 
Sales  at  Les»TMi» FMr  Vaiii»an# 
Postponement  of  Final  Oetaminatioiu 
Furtung  Alcohol  From  the  People'^ 
ntopoMcof  China^ 

AQENCV;  knport  Administration, 
IntematianaC  Tnade- Administrationi. 
Deparbnent  of  Commerce. 

EFFECmt  BATft  December  16,  199* 

FOR  Fwrnim  wFomtATioN  contact:  John 

BrinkmasBorlDtmna  Berg,  Office  of 
Antidumping,  bivestigations,  Import 
Adminisltation.  Brtemattonal  Trade 
.  Administration,  \i.S,  Department  of 
Commeice..  14th  Street  and  Constitution 
Avenue.  NW,  Washington.  D.C.  20230; 
telephone  (202)  482-5288  or  482-0114. 
respectively. 

Prelaiimry  Detenaanation 

We  preliminarily  detemrine  that 
imports  of  ftirfttrylateohol  from  the 
People's  Republic  of  China  (PRC)  are 
being,  or  are  Bkely  to  be,  sokt  m  the 
Unitted"  Staces  at  tess  than  fkir  valtte.  as 
provided  in  section  733^of  theTariflPAct 
of  1930  (the  Act),  as  amended.  The 
estimated  maiigias  of  sales  at  less  than 
fair  vafue  are  shown  in  the  "Suspension 
of  Licjaidafion"  section  of  this  notice. 

Case  Hiataay 

Since- Ae  inttieCion  of  this 
investigation  en  Jbne  213, 1994.  (5»FR 
329531.  fane 27.  nmf,  the  feflbwing: 
events  hare  occurred. 

On  Jufjp  -m,  199*,  officials  of  the 
Department  of  Cbmmcrce-filhe- 


Department)  visited  the  petitioner's 
facilities  to  observe  the  fiuftuyl' alcohol 
production  process  for  purposes  of 
dtevelbping  the  questionnaire. 

On  June  2T,  199*,  we  sent  a  survey  to 
the  PRCs  Mhiistry  of  Fbreign  Trade  and 
Economic  Cooperation  (MOTFEC)  and 
certain  companies  in  tfte  PRC  requesting 
information  on  prod^iction  and  sales  of 
ftirftiryl  alcohol  raiported  to  tlie  United 
State».  The  names  of  tfie  companies 
were  feund>  in  the  petition  and  in  data 
supplied  by  the  Port  Import  Export 
Reporting  Service  {PIERS).  We 
requested  MOFTEC^assistemce  in 
forwarding  die  survey  tw  all  exporters 
and  producers  of  fkirfiuyl  alcohol  and  in 
submitting^  compteto  responses  on  dieir 
behalf.  On  June  23, 1994,  MOFTEC  seat 
us  a  list  of  exporters  of  Curiuryl  alcohol. 
On  July  \  and  »,  1994,  we  sent  letters 
to  the  Cluna  Chamber  of  Commerce  of 
Nfetals.  h^nerals  *^  Chemical  hnpoiteis 
&  Exporters  (CCCNiOifC)  for  assistance  io 
identifying  the  producexa  and  any  other 
exportieits  of  furfur^^  akohiri.  CCCMIrfC 
provided  a  list  of;  producers  on  July  12:. 
1994: 

On  July  15, 1994,.  the  U.S. 
International  Trade  Commissioa  (3TC); 
notified  the  Department  of  its- 
preliminary  determination  that  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  of  furfuryl 
alcohol  from  the  PRC  that  are  alleged  to 
be  sold  at  less  than  £air  value. 

The  Department  forwarded  to 
MOFTEC  and  those  PRC  producers  and 
exporters  idientified  in  the  course  of  this 
proceeding  full  questionnaires  on 
August  5,  M94.  AddiUonally,  during  the 
month  of  August  1994..  the  Department 
held  a  questionnaire  presentation  with 
company  officialis  in  China, 

On  September  2, 1994.  responses  to 
section  A  of  our  questionnaire  were 
received  from  the  following  two 
exporters  of  fiirfiuyl  alcohol:  Qingdao 
Chemicals  &  Medicines  Import  &  Export 
Corporation  (Qingdao  l&E)  and 
Sinochem  Shandong  Import  &  Export 
Group  Corporation  Ltd.  (Sinochem 
Shandong  BkE).  The  following  three 
manufacturers  also  submitted  Section  A 
responses  on  September  2, 1994:  Linzi 
Or^nic  Chemicals  Co..  Ltd.  (LinziJ, 
Shandong  Zhucheng  Chemical  Co.,  Ltd. 
(Zhucheng).  and  Zibo  Gaintact  Chemical 
Co..  Ltd.  (Zibo). 

On  September  20, 1994,  we  received 
relevant  responses  to  the  remaining 
sections  of  our  questionnaire  from 
Qingdao  MtE,  Sfajochem  Shandong  I&E. 
Linzi,  Zhneheng,  and  Zibo. 

The  peCiHoner  submitted  comments 
concerning  the  respondents' 
questionnaire  responses  on  September 
16  and  October  16, 1994. 


At  the  request  of  the  petitioner,  on 
October  18, 1994,  die  Dfepartment 
postponed  its  preliminary 
determination  until  no  later  than 
December  9. 1994  (59  FR  53634.  October 
25. 1994). 

Oa  October  7, 1994^  the  respondents' 
counsel  submitted  comments 
concerning  suzrogate  country  selection. 
The  petitioner  submitted  its  comments 
on  October  7  and  14, 1994: 

On  NTovember  3..  1994.  the  Department 
issued  supplemental  questionnaires  to 
all  producacs  and  axpostens  in  the 
investigation.  The  respondents 
submitted  responses  to  these 
questionnaires  on  November  21.  22.  23 
and  December  B,  1994. 

Postponement  efTJuaf  Bfetermin  jtien 

Pursuant  to  section  735(a)(2)('A|  of  the 
Act.  on  December  9. 1994,  the 
respondents  requested  that,  in  the  event 
of  an  aifinnative  preBminafy 
determination  in  this  investigation,  the 
Department  postpone  its  final 
determination  until  135  days  after  the 
date  of  publication  of  an  affirmative 
prelinunary  determination  in  the 
Federaf  Ragicter.  Pursuant  to  19  CFR 
353.20(b).  heeause  our  preliminary 
determination  is  affijsna^ve.  and  no 
compelling  reasons  for  dental  exist,  we 
are  doing  so. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  furftiryl  alcohol 
(C4H.iOCH20H).  Furfur>'l  alcohol  is  a 
primary  alcohol,  and  is  colorless  or  a 
pale  yellow  in  appearance.  It  is  used  i» 
the  manufacture  of  resins  and  as  a 
wetting  agent  and  solvent  for  coating, 
resins,  nitrocellulose,  cellulose  acetate., 
and  other  soluble  dyes. 

The  product  subject  to  this 
investigation  is  classifiahle  under 
subheading  2932.13.odoO  of  the  U.S. 
Harmonized  Tariff  Schedule  (HTSUSJ. 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  Customs 
puiposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  iRsestigatiMi 

The  period  of  imrestigation  (PO^  is      . 
December  1 .  iggS".  through  May  31 
1994. 

Nonmarket  Economy  CooBtry  Sftttiis. 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  country  (NMEJ" 
in  all  past  antidumping  investigations 
(see,  e.g..  Notice  of  Final  Determination 
of  Sates  at  Less  than  Fair  Va!ae: 
Saccharin  from  the  PBC  (59  FR  588T8. 
November  M,  1994).  No  information  has 
been  providted  in  this  proceeding  that 
would  lead  us  to  overturn  our  former 
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detenninations.  Therefore,  in 
accordance  with  section  771(18)(c)  of 
the  Act,  we  have  treated  the  PRC  as  an 
NME  for  purposes  of  this  investigation. 

Separate  Rates 

Qingdao  I&E  and  Sinochem  Shandong 
I&E  each  has  requested  that  it  be 
assigned  a  separate,  company-specific 
dumping  margin.  Heir  respective 
business  licenses  each  indicate  that  they 
are  owned  "by  all  the  people."  As  stated 
in  the  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Silicon  Carbide 
from  the  People's  Republic  of  China  (59 
FR  22585. 22586,  May  2. 1994)  (Silicon 
Carbide),  "ownership  of  a  company  by 
all  the  people  does  not  require  the 
application  of  a  single  rate. " 
Accordingly,  these  two  respondents  are 
eligible  for  consideration  for  separate 
rates. 

To  establish  whether  a  firm  is 
sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  under  a 
test  arising  out  of  the  Final 
Determination  of  Sales  at  Less  Than. 
Fair  Value:  Sparklers  from  the  People's 
Republic  of  China  (56  FR  20588,  May  6, 
1991)  [Sparklers)  and  amplified  in 
Silicon  Carbide.  Under  the  separate 
rates  criteria,  the  Department  assigns 
separate  rates  only  where  the 
respondents  can  demonstrate  the 
absence  of  both  dejure  and  de  facto 
governmental  control  over  export 
activities. 

1.  Absence  ofDe  Jure  Control 

The  respondents  in  this  investigation 
have  submitted  a  number  of  docimients 
to  demonstrate  absence  of  de  jure 
control.  These  are  the  "Law  of  the 
People's  RepubUc  of  China  on  Industrial 
Enterprises  Owned  by  the  Whole 
People."  adopted  on  April  13, 1988 
(1988  Law)  and  "Regulations  for 
Transformation  of  CJiperationsd 
Mechanism  of  State-Owned  Industrial 
Enterprises,"  approved  on  August  23. 
1992  (1992  Regulations),  both  of  which 
indicate  that  the  responsibility  for 
managing  enterprises  "owned  by  all  of 
the  people"  is  with  the  enterprises 
themselves  and  not  with  the 
government.  They  have  also  submitted 
the  "Temporary  Provisions  for 
Administration  of  Export 
Commodities,"  approved  on  December 
21. 1992  [Export  Provisions). 

The  1988  Law  and  1992  Regulations 
shifted  control  from  the  government  to 
the  enterprises  themselves.  The  1988 
Law  provides  that  enterprises  owned 
"by  the  whole  people"  shall  make  their 
own  management  decisions,  be 
responsible  for  their  own  profits  and 
losses,  choose  their  own  suppliers,  and 
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purchase  their  pwn  goods  and  materials. 
The  1988  law  ilso  has  other  provisions 
which  support  ja  finding  that  enterprises 
have  management  independence  from 
the  govemmem.  The  1992  Regulations 
provide  that  these  same  enterprises  can. 
for  example,  s^  their  own  prices 
(Article  DC);  make  their  own  production 
decisions  (Article  XI);  use  their  own 
retained  foreigi  exchange  (Article  XII); 
allocate  profits! (Article  U);  sell  their 
own  products  without  government 
interference  (Afticle  X);  make  their  own 
investment  decisions  (Article  Xm); 
dispose  of  theii  own  assets  (Article  XV); 
and  hire  and  fire  their  employees 
without  goveniment  approval  (Article 
XVII).  I 

The  Export  Ivovisions  list  those 
products  subje^  to  direct  government 
control.  While  furfuryl  alcohol  is 
included  on  th :  list  of  commodities  that 
are  subject  to  e  qrart  quotas,  the  quotas 
are  confined  toi  exports  to  the  coimtries 
of  the  European  Community  and  Japan 
and  are  not  applicable  to  PRC  exports  to 
the  United  Staes.  There  is  no  indication 
that  the  exportjprices  to  the  United 
States  of  furfural  alcohol  are  subject  to 
governmental  Control. 

The  existence  of  these  enactments 
indicates  that  Oingdao  I&E  and 
Sinochem  Shaaidong  I&E  are  not  de  jure 
subject  to  governmental  control. 
However,  ther^  is  some  evidence  that 
the  provisions  bf  the  above-cited  laws 
and  regulationi  have  not  been 
implemented  u  niformly  among  different 
sectors  and/or  urisdictions  in  the  PRC 
(see  "PRC  Govi  mment  Findings  on 
Enterprise  Aut()nomy,"  in  Foreign 
Broadcast  Information  Service-China- 
93-133  (July  1-  ,  1993)).  Therefore,  the 
Department  ha  i  determined  that  an 
analysis  of  de^  acta  control  is  critical  to 
determining  w  lether  the  respondents 
are,  in  fact,  suqject  to  governmental 
control. 


2.  Absence  of  Be  Facto  Control 

The  Departnjent  typically  considers 
four  factors  in  Evaluating  whether  each 
respondent  is  Subject  to  de  facto  k 

governmental  control  of  its  export  / 

functions:  (1)  whether  the  export  prices  ^ 
are  set  by  or  stsject  to  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  ^gn  contracts  and  other 
agreements;  (3J  whether  the  respondent 
has  autonomy  pom  the  government  in 
making  decisicns  regarding  the 
selection  of  m^agement;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  |)rofits  or  financing  of 
losses  (see  Siliton  Carbide). 


Qingdao  I&E  and  Sinochem  Shandong 
I&E  each  has  asserted  that  (1)  it 
establishes  its  own  export  prices;  (2)  it 
negotiates  contracts  without  guidance 
bom  any  governmental  entities  or 
organizations;  (3)  its  management 
operates  with  a  high  degree  of  autonomy 
and  there  is  no  information  on  the 
record  that  suggests  central  government 
control  over  selection  of  management; 
and  (4)  it  retains  the  proceeds  of  its 
export  sales,  and  has  the  authority  to 
sell  its  assets  and  to  obtain  loans.  In 
addition,  questionnaire  responses 
indicating  that  company-specific  pricing 
during  the  POI  does  not  suggest  any 
coordination  among  exporters  [i.e.,  the 
prices  for  comparable  products  differ 
among  companies).  This  information 
supports  a  preliminary  finding  that 
there  is  a  de  facto  absence  of 
governmental  control  of  export 
functions. 

Consequently,  Qingdao  I&E  and 
Sinochem  Shandong  I&E  have 
preliminarily  met  the  criteria  for  the 
application  of  separate  rates.  We  will 
examine  this  issue  in  detail  at 
verification  and  determine  whether  the 
questionnaire  responses  are  supported 
by  verifiable  documentation. 

Surrogate  Country 

Where  the  Department  is  investigating 
imports  from  an  NME,  section  773(c)(1) 
of  the  Act  directs  us  to  base  foreign 
market  value  (FMV)  on  the  NME 
producers'  factors  of  production,  valued 
in  a  market  economy  that  is  at  a  level 
of  economic  development  comparable  to 
that  of  the  NME  under  investigation  and 
that  is  a  significant  producer  of 
comparable  merchandise.  We  have  done 
so  in  this  case. 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producere'  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economies  that  (1)  are  at  a  level  of 
economic  development  comparable  to 
that  of  the  NME  country,  and  (2)  are 
significant  producers  of  comparable 
merchandise.  The  Department  has 
determined  that  Indonesia  is  the  most 
suitable  surrogate  for  purposes  of  this 
investigation.  Based  on  available 
statistical  information,  Indonesia  is  at  a 
level  of  economic  development 
comparable  to  that  of  the  PRC.  Further, 
Indonesian  government  statistics  and 
other  data  indicate  that  the  country  is  a 
significant  producer  of  the  product 
under  investigation.  Based  on  available 
information,  Indonesia  is  the  only 
surrogate  cotmtry.  of  those  identified  by 
our  Office  of  Policy,  that  meets  both  of 
these  criteria.  For  those  factors  that  we 
have  been  unable  to  value  using 
information  from  Indonesia,  we  have 


used  India  as  the  surrogate.  India  is 
economically  comparable  to  the  PRC 
and  is  a  significant  producer  of  furftiryl. 
which  is  comparable  to  furfuryl  alcohol 
within  the  meaning  of  section  773(c)(1). 
Furfuryl  is  the  feedstock,  and  the  major 
input,  in  the  production  of  furfuryl 
alcohol.  When  a  furfuryl  producer  sees 
a  demand  for  fiirfiuyl  alcohol,  the 
facilities  necessary  to  produce  the 
furfuryl  alcohol  are  usually  added  on 
site.  (See,  memorandum  to  the  file  from 
Donna  Lea  Berg  to  John  Brinkmann, 
Surrogate  Producers  of  Furfuryl 
Alcohol,  dated  November  22. 1994.  and 
memorandum  from  David  Mueller. 
Director,  Office  of  Policy  to  Gary 
Taverman,  Director.  Office  of 
Antidumping  Investigations,  dated 
August  2. 1994.  Furftuyl  Alcohol  from 
the  People's  Republic  of  China,  Non- 
Market  Economy  Status  and  Surrogate 
Country  Selection.) 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
furfuryl  alcohol  bom  the  PRC  by 
Qingdao  I&E  and  Sinochem  Shandong 
I&E  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  FMV.  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  the  notice. 
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United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act.  because  the  subject  merchandise 
was  sold  directly  by  the  Chinese 
exporters  to  imrelated  parties  in  the 
United  States  prior  to  importation  into 
the  United  States. 

For  the  two  responding  exporters,  we 
calculated  purchase  price  based  on 
packed,  CIF  U.S.-port  or  FOB  Chinese- 
port  prices  to  unrelated  purchasera  in 
the  United  States.  As  necessary,  we 
made  deductions  for  foreign  inland 
freight,  containerization,  port  storage, 
foreign  brokerage  and  handling 
expenses,  and  marine  insurance,  valued 
in  India.  Where  applicable,  we  made 
deductions  for  ocean  freight  based  on 
rates  of  a  market-economy  shipper.  (For 
a  complete  analysis  of  USP  deductions, 
see  the  calculation  memorandum  for 
this  proceeding  on  file  in  Room  B-09g 
of  the  Main  Commerce  Department 
building.) 

Foreign  Market  Value 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  FMV  based  on 
factors  of  production  reported  by  the 
factories  in  the  PRC  which  produced  the 
subject  merchandise  for  the  two 
responding  exporters.  To  calculate 
FMV,  the  reported  factor  quantities  were 
multiplied  by  the  appropriate  surrogate 


values  bom  Indonesia  for  those  inputs 
purchased  domestically  from  PRC 
suppliers.  Where  inputs  were  imported 
bom  market  economy  countries  and 
paid  for  in  a  market  economy  currency, 
we  used  the  actual  costs  inciurod  by  the 
producers  to  value  those  factors  (see. 
e.g..  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:Oscillating  Ceiling 
Fans  From  the  People's  Republic  of 
China,  56  FR  55271.  October  25. 1991). 
The  respondents  have  argued  that  the 
PRC  prices  for  the  major  input  in  the 
production  of  furfuryl  alcohol  (i.e., 
furfuryl)  are  market  determined.  Thus, 
the  respondents  assert  that  the 
Department  should  rely  on  the  domestic 
prices  of  ftirfuryl  in  the  PRC.  We 
disagree  with  this  argimient  and  have 
not  used  the  prices  for  these  inputs  in 
calculating  FMV.  Our  practice  is  to 
afford  respondents  the  opportunity  to 
show  that  the  subject  merchandise  is 
produced  within  a  market-oriented 
industry.  Showdng  that  a  respondent 
purchases  one  input  at  a  market- 
determined  price  is  relevant  to  but. 
alone,  not  sufficient  for  granting  market- 
oriented  treatment  (see  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sulfanilic  Acid  from  the 
PRC,  57  FR  29705,  July  6, 1992). 

In  determining  which  surrogate  value 
to  use  for  each  factor  of  production  that 
was  not  sourced  from  a  market-economy 
country,  we  selected,  where  possible, 
from  publicly  available,  published 
information  that  is:  (1)  an  average  non- 
export  value:  (2)  representaUve  of  a 
range  of  prices  vdthin  the  POI  if 
submitted  by  an  interested  party,  or 
most  contemporaneous  with  the  POI;  (3) 
product-specific;  and  (4)  tax-exclusive. 
With  the  exception  of  com  cobs  and 
furfuryl,  we  used  Indonesian  import 
prices  taken  bom  the  Indonesian 
Foreign  Trade  Statistical  Bulletin- 
Imports.  November  1993.  For  furfuryl 
and  com  cobs,  we  relied  on  a  December 
5, 1994,  U.S.  State  Department  cable     * 
from  the  U.S.  Embassy  in  Indonesia.  We 
were  unable  to  find  public  information 
on  com  cobs.  In  the  case  of  furftiryl,  the 
pubUcly  available  data  that  we  found 
was  inconsistent  (see  attachment  three 
of  the  concurrence  memorandum  to  this 
proceeding). 

We  used  Indonesian  transportation 
rates  taken  fit>m  a  September  18, 1991. 
U.S.  State  Department  cable  fi^m  the 
U.S.  Embassy  in  Indonesia  to  value 
inland  fi^ight  between  the  source  of  the 
production  factor  and  the  furfuryl 
alcohol  factori^.  In  those  cases  where 
the  respondent  failed  to  provide  any 
information  on  transportation  distances 
and  modes,  we  applied,  as  the  best 
iiiformation  available,  the  furthest 
distance  and  the  more  expensive  mode 


of  transport  available  from  the  surrogate 
information  we  had  selected. 

To  value  electricity,  we  used  public 
information  bom  Electric  Utilities  Data 
Book  for  the  Asian  and  Pacific  Region 
(January  1993)  published  by  the  Asian 
Development  Bank.  For  other  energy 
inputs,  we  refied  on  values  for 
Indonesia  published  in  Energy  D^ente, 
and  Indonesian  Foreign  Trade 
Statistical  Bulletin— Imports.  November 
1993. 

To  value  labor  amounts,  we  used 
labor  rates  published  by  the  Bureau  of 
International  Labor  Affairs.  U.S. 
Department  of  Labor,  in  Foreign  Labor 
Trends — Indonesia.  1994. 

We  adjusted  the  factor  values,  when 
necessary,  to  the  POI  using  wholesale 
price  and  consumer  price  indices 
pubhshed  by  the  International  Monetary 
Fund.  ' 

To  value  factory  overhead,  we 
calculated  percentages  specific  to  the 
furfuryl  alcohol  industry  based  on  a 
December  2, 1994.  U.S.  State 
Department  cable  bom  the  U.S. 
Embassy  in  Jakarta. 

For  general  expense  percentages,  we 
used  the  statutory  minimum  of  10 
percent  of  materials,  labor,  and 
overhead  costs  calculated  for  each 
factory.  For  profit  we  used  the  statutory 
minimum  of  eight  percent  of  materials, 
labor,  factory  overhead,  and  general 
expenses.  We  did  not  have  Indonesian 
values  for  either  general  expenses  or 
profit. 

We  added  packing  based  on 
Indonesian  values  obtained  from  a 
December  2, 1994  U.S.  State  Department 
cable  from  the  U.S.  Embassy  in  Jakarta. 
All  Other  Rate 

MOFTEC  and  CCCMMC  have 
identified  two  PRC  exporters  of  furfuryl 
alcohol  to  the  United  States  during  the 
POI.  Both  have  responded  in  this 
investigation.  Accordingly,  we  have 
based  the  All  Other  Rate  on  the 
weighted  average  of  the  margins 
calculated  in  this  proceeding. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  information  used  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act.  we  are  directing  the  Customs 
Service  to  suspend  Uquidation  of  all 
entries  of  furfuryl  alcohol  from  the  PRC. 
as  defined  in  the  "Scope  of  the 
InvesUgation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  bom 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
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Service  aheU  require  •  caab  deposit  ot 
posting  of  a  bond  equal  to  the  estimated 
dump^  margiiM.  as  riiown  below.  This 
suspension  of  Uquidation  will  remain  in 
eSsct  until  foitber  notice.  The 
weighted-average  dumping  margins  are 
asfoUowrs: 


Manulaetuio/tarodUcer/Biiportsr 

Maigm  per- 
cent 

OkvlBo  lAE 

109^ 

Sinochefli  Shandong  lAE 

All  OttMfs _~ 

86.88 
91.82 

ITC  Notificatioa 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the TTC 
will  determine  before  the  later  of  120 
days  after  the  date  of  the  preliminary 
determination  or  45  days  after  our  final 
determinaiion  whetho'  imports  of  the 
subject  merchandise  are  nurteiially 
injuring,  or  threatoi  material  injury  to, 
the  U.S.  industry. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
'to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Rocra  B-099,  within  ten 
days  of  the  pubUcatiim  of  this  notice. 

Requests  should  contain:  (1)  the 
party's  name,  addrees,  and  telephcme 
number;  (2)  the  number  of  participants; 
and  (3)  a  list  of  the  issues  to  be 
discussed. 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  vrritten  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
March  27, 1995,  and  rebuttal  brie&  no 
later  than  March  30, 1995.  A  hearing,  if 
requested,  will  be  held  on  Monday. 
April  3, 1995,  at  2.-00  pm  at  the  U.S. 
Department  of  Commerce  in  Room  1414. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  prior  to  the  scheduled  time.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

We  will  make  our  final  determination 
not  later  than  135  days  after  the  signing 
of  this  preliminary  determination. 

This  determinatioo  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  December  9, 1994. 

Susaa  G.  EMermoB, 

Assistant  Secretary  far  Import 
Administration. 

IFR  Ooc  94-30982  Filed  12-15-94;  8:45  ami 
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Notic*  Of  PrelAnlnaiy  D«larmiMlion  of 
Sales  at  Loaa  Than  Fair  VakM  and 
Poslponemant  of  Final  Dotarminatfon: 
Furfuryl  Alcol^l  From  the  Raput>llc  of 
South  Africa 


Department  ol 
EFFECTIVE  DA' 
FORFIiflTHER 
Way  or  John 


AQBICV:  fanpoi  t  Administration, 
International  "Irade  Administration. 

lommerce. 

December  16, 1994. 

ORMATKM  CONTACT:  Lori 

okmann,  Cffice  of 
Antidumping  Investigations,  Import 
AdministiatiQlL,  U.S.  Department  of 
Commerce.  14th  Street  and  Constituticra 
Avenue,  NW,  IVashington,  DC  20230; 
telephone  (20X  482-0656  or  482r-52a8, 
respectively. 

Preliminary  D  (termination 

We  prelimiE  Eirily  determine  that 
imports  of  furl  xsyl  alcohol  bom  the 
Republic  of  So  nth  Africa  (South  Africa) 
are  being,  or  ai  e  lilcely  to  be,  sold  in  the 
United  States  ( t  less  than  fair  value,  as 
provided  in  sattion  733  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act).  Hie 
estimated  marnns  are  sboiwn  in  the 
"Suspension  c  Liquidation"  section  of 
this  notice. 

CaaeHistary 

Since  the  inltiaticm  of  this 
investigation  dp.  Jime  20, 1994  (59  FR 
32953,  June  27. 1994),  the  following 
events  bave  ocxnured. 

On  July  15, 1994,  the  U.S. 
Intemati(»al  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  in  this  case  (see  59  FR 
38201,  July  27, 1994). 

On  July  19,  ^994,  officials  of  the 
Department  o^Commerce  (the 
Department)  visited  the  petititmer's 
facilities  to  observe  the  furfuryl  alcohol 
production  process  for  purposes  of    . 
developing  the  questionnaire.  . 
•  On  August  1 1904,  the  Department 
issued  an  antidumping  questionnaire  to 
lUovo  Sugar  Lfnited  (ISL),  which 
accounted  for  *t  least  60  percent  of  the 
exports  of  the  subject  merchandise  to 
the  United  St^es  during  the  period  of 
investigation  (t'OI).  In  August  1994. 
officials  from  t^e  Department  presented 
this  questionnaire  to  ISL  in  ScKith 
Africa. 

On  August  4  9, 1994,  ISL  submitted  its 
response  to  Se  :tion  A  of  our 
questionnaire.  On  Septonber  21, 1994, 
ISL  submitted  its  response  to  Sections  B 
and  C  of  our  q  lestionnaire.  A 
supplemental  f|uestionnaire  was  issued 
on  October  19, 1994.  On  November  7, 
1994,  ISL  sutnltitted  its  re^ponae  to  this 
supplemental  questionnaire.  QO 
Chemicals,  Inc.  (the  p^itioner) 


submitted  comments  regarding 
deficiencies  in  the  ISL's  questionnaire 
responses  in  Sqalember,  October  and 
November  1994.  ISL  submitted 
comments  regarding  the  petitioner's 
submissions  in  September  and 
November  1994. 

On  October  7, 1994,  the  petitioner 
requested  that  the  preliminary 
determination  be  postponed  until 
December  9, 1994.  We  have  done  so  in 
accordance  with  19  CFR  353.15(c) 
(1994). 

Cost  of  Production  Allegatioa 

On  October  25, 1994,  the  petitioner 
filed  an  allegation  that  ISL's  home 
market  sales  of  furfuryl  alcohol  during 
the  FOI  were  sold  at  less  than  the  cost 
of  production  (CC»*).  On  November  9, 
1994,  we  issued  a  deficioicy  letter 
regarding  the  allegation.  The  petitioner 
filed  supplements  to  its  COP  allegation 
in  October,  November  and  December 
1994.  During  November  and  December 
1994,  ISL  filed  niunerous  submissions 
regarding  the  petitioner's  COP 
allegation.  Based  on  our  analysis  of  this 
allegation,  we  have  determined  that  a 
COP  investigation  is  warranted.  We  will 
determine  whether  ISL  had  made  sales 
below  COP  for  the  final  determination. 

Postponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Ad,  ISL  requested  on  December  2, 1994, 
that,  in  the  event  of  an  affirmative 
preliminary  determination  in  this 
investigation,  the  Department  postpone 
the  final  determination  until  no  later 
-than  135  days  after  the  date  of 
publication  of  an  affirmative 
preliminary  determination  in  the 
Federal  Register.  Pursuant  to  19  CFR 
353.20(b),  because  cnir  preliminary 
determination  is  affirmative,  and  no 
compelling  reasons  for  denial  exist,  we 
have  done  so. 

Scope  of  the  Investigation 

The  product  covoed  by  this 
investigation  is  furfuryl  alcohol 
(C4H3OCH2OH).  Furfuryl  alcohol  is  a 
primary  alcohol,  and  is  colorless  or  pale 
yellow  in  appearance.  It  is  used  in  the 
manufacture  of  resins  and  as  a  wetting 
agent  and  solvent  for  coating  resins, 
nitrocellulose,  cellulose  acetate,  and 
other  soluble  dyes. 

The  product  subject  to  this 
investigation  is  classifiable  under 
subheading  2932.13.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  Customs  purposes,  onr 
written  description  <A  the  scope  of  this 
investigation  is  dispositive. 
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PerioJ  of  Investigation 

The  period  of  investigation  (POI)  is 
December  1 ,  1993 ,  through  May  3 1 
1994. 

Such  or  Similar  Comparisons 

We  have  determined  that  the  products 
covered  by  this  investigation  constitute 
a  single  category  of  sudi  or  similar 
merchandise.  ISL  reported  that  it  sold 
merchandise  in  the  home  market 
identical  to  that  sold  in  the  United 
States.  Accordingly,  no  difference  in 
merchandise  information  was  reported 
in  ISL's  sales  listings.  In  accordance 
with  19  CFR  353.58.  we  made 
comparisons  at  the  same  level  of  trade, 
where  possible. 

Fair  Value  Comparisons 

To  determine  whether  sales  by  ISL  of 
furfuryl  alcohol  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
Ihis  notice. 

United  States  Price 

For  the  purpose  of  this  preliminary 
determination,  we  have  found  that  ISL 
and  its  exclusive  selling  agent, 
Harborchem,  are  related  parties 
pursuant  to  Section  771(13)  of  the  Act 
[See  concurrence  memorandum,  dated 
December  7, 1994.  on  file  in  Room  B- 
099  of  the  Main  Commerce  Department 
building),  and  that  all  of  ISL's  U.S.  sales 
to  the  first  unrelated  purchaser  took 
place  after  importation  into  the  United 
States.  Therefore,  we  based  USP  on 
exporter's  sales  prices,  in  accordance 
with  section  772(c)  of  the  Act.  The 
claimed  relationship  between  ISL  and 
Harborchem  is  based  on  one  of  agency 
We  will,  however,  reexamine  the  issue 
of  agency  for  the  purpose  of  the  final 
determination. 

We  calculated  ISL's  exporter's  sales 
price  sales  based  on  FOB  U.S.  storage  or 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for  the 
following  movement  chafes  in 
accordance  with  section  772(e)  of  the 
\ct.  foreign  loading  on  ship,  foreign 
inland  freight,  ocean  freight,  marine 
msurance,  tank  car  rental,  U.S  inland 
freight,  U.S.  inland  insurance,  U.S. 
orokerage  and  handling,  and  U.S  duty. 
We  also  made  deductions,  where 
appropriate,  for  credit  expenses, 
indirect  selling  expenses  incurred  in 
South  Africa,  and  indirect  selling 
expenses  incurred  in  the  United  States, 
including  quaUty  control  testing, 
iiiventory  carrying  expenses. 


warehousing  expenses,  and  U.S.  storage 
insurance. 

We  did  not  make  one  of  the 
adjustments  for  freight  claimed  by 
Harborchem  because  there  is  not 
adequate  information  on  the  record  to 
support  this  adjustment.  Further,  we  did 
not  make  an  adjustment  to  the  margin 
for  ejqxirt  incentive  payments  received 
by  ISL  from  the  Government  of  the 
Republic  of  South  Africa  through  the 
Government's  General  Export  hicentive 
Scheme  because  there  is  no  on-going 
companion  coimtervailing  duty 
investigation  and  no  such  duties  are 
currently  being  collected  [see 
concurrence  memorandum,  dated 
December  7,  1994). 

We  adjusted  USP  for  taxes  in 
accordance  with  our  practice,  pursuant 
to  the  U.S.  Court  of  International  Trade 
(CIT)  decision  in  Federal-Mogul  Corp.  v. 
United  States.  834  F.  Supp.  1391  (OT 
1993).  (See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Calcium  Aluminate  Cement, 
Cement  Clinker  and  Flux  from  France. 
59  FR  14136  (March  25, 1994).) 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared  the 
volume  of  home  market  sales  of  the 
subject  merchandise  to  the  volume  of 
thirid  country  sales  of  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  Since  the 
total  volume  of  subject  merchandise 
sold  by  ISL  in  South  Africa  during  the 
POI  was  greater  than  five  percent  of  the 
aggregate  volume  of  third  country  sales 
for  such  or  similar  merchandise,  we 
determined  that  the  home  market  was 
viable  within  the  meaning  of  19  CFR 
353.48(a).  Therefore,  we  based  FMV  on 
home  market  sales. 

In  accordance  with  19  CFR  353.46.  we 
calculated  FMV  based  on  FOB  storage  or 
delivered  prices  to  unrelated  customers. 
We  treated  both  pre-sale  home  market 
movement  expenses  and  pre-sale  home 
market  warehousing  expenses  as 
indirect  expenses  and  adjusted  for  these 
expenses  under  the  exporter's  sales 
price  oHset  provision  set  forth  in  19  CFR 
353.56(b)(2),  as  appropriate. 

We  treated  post-sale  home  market 
inland  fieight  as  a  direct  expense  and 
deducted  this  expense  from  FMV. 
Pursuant  to  19  CFR  353.56(a)(2),  we 
made  circumstance-of-sale  adjustments, 
where  appropriate,  for  differences  in 
credit  expenses.  We  recalculated  home 
market  credit  expenses  based  on  gross 
prices  exclusive  of  imputed  value  added 
tax  expenses.  We  also  deducted  from 
FMV  rebates  and  the  weighted-average 


home  market  indirect  selling  expenses 
including,  where  appropriate,  inventory 
carrying  costs,  pre-sale  warehousing 
expenses  and  certain  home  market 
inland  freight  expenses.  The  deduction 
for  home  market  indirect  selling 
expenses  was  capped  by  the  sum  of  U.S. 
indirect  selling  expenses,  in  accordance 
with  19  CFR  353.56(b)(1)  and  (2).  We 
deducted  home  market  packing  and 
added  U.S.  packing  costs,  in  accordance 
with  section  773(a)(1)  of  the  Act. 

We  adjusted  for  taxes  in  accordance 
with  our  practice.  (See  the  "United 
States  Price"  section  of  this  notice. 
above.) 

Although  we  allowed  a  discount,  we 
did  not  deduct  an  amount  for  quantity 
discounts  because  ISL  failed  to  place 
adequate  information  on  the  record  to 
demonstrate  that  the  discount  met  the 
criteriafor  quantity  discounts  set  forth 
in  19  CFR  353.55(b)  [see  concurrence 
memorandum).  We  did  not  exclude 
home  market  sales  of  furfuryl  alcohol 
packed  in  drums  fitjm  the  base  of  home 
market  sales  used  for  comparison  to 
U.S.  sales,  as  requested  by  ISL,  because 
ISL  did  not  demonstrate  that  these  sales 
were  outside  its  ordinary  course  of 
business. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  that 
we  determine  is  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  furfuryl  alcohol  &t)m  South 
Africa  that  are  entered,  or  withdrawn 
fitjm  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  preliminary  dumping 
margins,  as  shown  below.  This 
suspension  of  Uquidation  will  remain  in 
effect  until  further  notice.  The  less  than 
fair  value  margins  are  as  follows: 


Producer/marwfacturer/exporter 

Wetghted- 
avera9e 
margin 

percent^e 

lltovo  Sugar  Limitad 

1084 

All  others 

10.84 

•9014 


ITCNaliScatiM 

la  aocordance  whh  section  733(f)  of 
the  Act.  we  have  noHfied  the  ITC  of  our 
determination.  If  our  final 
datennination  is  affinrurtive,  the  ITC 
will  detannine  whether  these  imports 
are  materially  infuring.  or  threaten 
material  injury  to,  the  U.S.  inchistry 
before  the  lata-  of  120  days  after  the  date 
of  this  preliminary  detwmination  or  45 
days  after  our  final  determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Cbmmerce,  Rocm  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address  and  telephone  number, 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  cuscusased. 

In  accordance  with  19  CFR  353.38, 
case  brie£i  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
March  17, 1995.  and  rebuttal  hrieh  no 
later  than  March  22, 1995.  A  public 
hearing,  if  requested,  will  be  held  on 
March  24, 1995,  at  9:30  a.m.  at  the  U.S. 
Department  of  Commerce,  in  Room 
1414, 14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  prior  to  the  scheduled  time.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

if  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  no  later  than  135  days 
alter  publication  of  this  notice  in  the 
Federal  Register. 

This  determination  is  published 
pursuant  to  section  733(Q  and  735(d)  of 
the  Act  and  19  CFR  353.15(a)(4)  and 
353.20(b)(2). 

DMed:  Dwembar  9, 1994. 

Smam  G.  EaenBaB. 

Assistant  Secretary  for  Import 
A  d  ministration. 

(FR  Doc  95-309S3  Rled  12-15-94;  8:45  ami 
M^ififf  OOOE  SBia-08-# 

[A-64»-8iq 

Pivliiniaary  Dstacmination  of  Sai«s  at 
Not  Lms  Than  Fair  ValiM:  Furfuryl 
Alcohol  From  Thailand 

MBtCf.  Import  Administration, 
international  Trade  Administiatira, 
Department  of  Commerce. 
EPrtcmt  BATt:  December  16. 1994. 
FOR  FURTHER  WfORMATlOW  CONTACT: 
Edward  Easton  or  Greg  Thompaon, 
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Office  of  Antid  miping  Investigations, 
Import  Admini  itration.  U.S.  Department 
of  Commerce,  I4th  Street  and 
Constitution  Atenue,  N.W., 
Washington.  D£.  20230;  telephone 
(202)  482-1 7771  or  482-2338, 
respectively. 

Preliminary  Ik  termination 

We  prelimini  rily  determine  that 
imports  of  furfi  ryl  alcohol  from 
Thailand  are  net  being,  nor  are  likely  to 
be,  sold  in  the  tJnited  States  at  less  than 
fair  value,  as  papvided  in  section  733  of 
the  Tariff  Act  o  '  1930,  as  amended  (the 
Act).  We  have  ( alculated  a  preliminary 
less  than  fair  vt  lue  margin  of  zero 
percent  for  Tha   furfuryl  alcohol  sold  in 
the  United  Stat »  dtuing  the  period  of 
investigation. 

CaaeHistory 

Since  the  inil  iation  of  this 
investigation  oi  t  )une  20, 1994,  (59  FR 
32953,  )une  27,  1994),  the  following 
events  have  oc(  urred. 

On  July  15.  lb94,  the  U.S. 
International  Ttade  Commission  (ITC) 
issued  an  affinAative  preliminary  injury 
determination  » this  case  (59  FR  38201 , 
July  27,  1994).  [ 

On  July  19, 1  )94,  officials  of  the 
Department  of  i  Commerce  (the 
Department)  vii  ited  the  petitioner's 
facilities  to  obs  nve  the  furfuryl  alcohol 
production  pro  »ss  for  purposes  of 
developing  the  questionnaire. 

On  August  3,' 1994,  we  issued  the 
antidumping  questionnaire  to  Indo- 
Rama  Chemica)s  (Thailand)  Ltd.  (IRCT). 
which  accountid  for  at  least  60  percent 
of  the  exports  cf  the  subject 
merchandise  to:  the  United  States  during 
the  period  of  iiwestigaticm  (POI).  In 
August  1994,  tlie  Department  conducted 
a  questionnaire!  presentation  in 
Thailand.  | 

IRCT  submittfed  responses  to  the 
relevant  sections  of  the  Department's 
questionnaire  en  September  6, 1994. 
and  September bl,  1994.  On  September 
16,  and  Octobe^  3. 1994.  the  petitioner 
submitted  com^i«its  regarding 
deficiencies  in  JRCT's  questioimaire 
responses.  A  siJpplemental 
questionnaire  v  ^as  issued  on  October  6. 
1994.  On  Octol  Br  14. 1994.  the 
respondent  sub  nitted  its  response  to 
this  supplemental  questionnaire. 
'   At  the  request  of  the  petitioner,  on 
October  18, 19ft4,  the  Department 
.  postponed  its  preliminary 
determination  entil  no  later  than 
December  9. 1^  (59  FR  53634.  October 
25.  1994). 

On  October  ijf .  1994.  the  petitioner 
alleged  that  thejrespondent  was  selUng 
fiirfiiryl  alcohol  in  the  home  maricet  at 
prices  below  th^  cost  of  productitm 
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(COP).  On  November  21. 1994.  based  on 
the  petitioner's  allegation,  the 
Department  initiated  an  investigatitui  of 
sales  below  the  COP  [see  decision 
memorandum  from  Richard  Moreland  to 
Barbara  Stafford  dated  November  21. 
1994).  The  Department  issued  IRCT 
Section  D  of  our  questionnaire  on 
November  28, 1994. 

The  respondent  had  <»iginally 
submitted  purchase  price  (PP)  data  in 
response  to  Section  C  of  our 
questionnaire.  However,  as  mme 
information  was  put  on  the  record,  it 
became  unclear  whether  prices  to  the 
United  States  should  have  beoi  rep<Mrted 
on  a  PP  or  an  exporter's  sales  fvice 
(ESP)  basis.  Accordingly,  on  Deconber 
2, 1994,  the  Department  requested  that 
the  respondent  submit  ESP  data.  (On 
several  occasions  i»ior  to  December  2. 
we  had  suggested  that  respondent 
submit  this  ESP  data  if  respondent 
thought  it  was  necessary  (see  memo  to 
file  from  Greg  Thompson  dated 
December  2. 1994).)  On  December  7, 
1994.  the  respcmdent  submitted  the  ESP 
data.  Based  upon  the  information  that  is 
now  on  the  record,  we  are  treating 
IRCT's  U.S.  sales  as  ESP  transactions. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  furfuryl  alcohol 
(CJIsOCHjOH).  fiirfuryl  alcohol  is  a 
primary  alcc^ot,  and  is  colorless  or  pale 
yellow  in  appearance.  It  is  used  in  the 
manufacture  of  resins  and  as  a  wetting 
agent  and  solvent  f<H- coating  resins, 
nitrocellulose,  cellulose  acetate,  and 
other  soluble  dyes. 

The  product  subject  to  this 
investigation  is  classifiable  under 
subheading  2932.13.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Ahhou^  the 
HTSUS  subheading  is  provided  loi 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigaticm  (PCM)  is 
December  1, 1993,  through  May  31 
1994. 

Such  or  Similar  Coa^tariaoas 

We  have  determined  that  the  products 
covered  by  this  investigation  constitute 
a  single  category  of  such  or  similar 
merchandise.  IRCT  reported  that  it  sold 
merchandise  in  the  hcmte  market 
identical  to  that  sold  in  the  United 
States.  Accordingly,  no  diffiorence  m 
merchandise  information  was  reported 
in  IRCT's  sales  listings.  In  accordance 
with  19  CFR  353.58.  we  made 
comparisons  at  the  same  level  of  trade 


Fair  Value  Comparisons 

To  determine  whether  sales  by  IRCT 
of  fiu-fiuyl  alcohol  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  Slates  Price 

For  the  purpose  of  this  preliminary 
d^erminarton.  we  have  found  that  all  of 
IRCTs  \J.S.  sales  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States.  Therefore,  we 
baaed  USP  on  Ea»  prices,  in  accordance 
with  section  772(c)  of  the  Act. 

We  caicukted  BlCT's  ESP  sales  based 
on  FOB  U.S.  storage  or  delivered  prices 
to  unrelatBd  custcnners  in  the  United 
States,  bl  accordance  with  sectitm 
772(e)  of  the  Act.  we  made  deductions, 
where  appropriate,  for  the  following 
movement  charges:  foreign  brokerage, 
foreign  inland  freight,  ocean  flight, 
marine  insurance.  U.S.  brokerage  and 
handling,  and  U.S.  inland  frei^  We 
also  made  dedtictions,  where 
appropriate,  for  credit  and  warehousing 
expenses,  and  indirect  selfing  expenses 
incurred  ia  &e  United  States  and  in 
Thailand.  Finally,  we  added  duly 
drawback  to  the  USP  calculati(ms  in 
accordance  with  section  772^  of  the 
Act. 

We  adjusted  USP  for  taxes  in 
accordanoe  with  oxa  practice,  pursuant 
to  the  U.S.  Court  of  International  Trade 
.  (CFT)  decision  in  Federal-Moguf  Corp.  v 
C/nilerf  Slates.  834  P  Supp.  1991  fOT 
1993).  {See  Notice  ofFinet 
Detenuaatioa  ofSahsat  Leas  Tkaa 
Fair  Value:  Oalchim  Alaminate  Cement, 
Cement  ditdxr  aad  Fluxptxn  Fnmce. 
59  FR  14136  (March  25. 1904).) 

In  those  cases  where  the  respondent 
foiled  to  provide  infonnation  on  a  given 
expense,  we  celled  upon  tha  hi^lwst 
charge  fisted  in  the  U.S.  database  for 
that  expense  as  the  best  infonnatioa 
available  (BIA).  in  accordance  with 
section  776(cJ  of  the  Act.  In  those  cases 
where  the  respondent  foiled  to  provide 
any  infmraation  on  duty  (^wback.  we 
made  no^adffition  to  USP  as  BIA. 

Foreign  Marint  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  die 
home  market  to  serve  as  a  viable  bests 
for  calculating  FMV..  we  compared  the 
volume  (^home  market  sales  of  the 
subject  merdomfise  to  the  volinne  of 
third  eonntx^  saler  of  subject 
men^andise.  in  acamiaiicrwrilb 
sectitm  773(a)(1)(B)  of  the  Act  Since  the 
total  volume  of  subject  merdiandise 


sold  by  IRCT  in  Thailand  during  the  POI 
was  greater  than  five  percent  of  the 
aggregate  volume  of  third  country  sales 
for  such  or  similar  merchandise,  we 
determined  that  the  home  market  was 
viable  within  the  meaning  of  19  CFR 
353.48(a).  Therefore,  we  based  FMV  on 
home  maiicet  sales. 

bl  accordance  with  19  CFR  353.58.  we 
compared  US.  sales  to  heme  market 
sales  made  at  the  same  level  of  trade. 

In  accordance  with  19  CFR  353.46.  we 
calculated  FMV  based  on  FOB  storage  or  • 
delivered  prices  to  unrelated  customers. 
We  made  deductions,  where 
appn^riate,  for  inland  frai^  and 
insurance,  and  unloading  charges.  We 
also  cfeducted  chrect  seliing  expenses 
including  technical  services,  credit,  and 
commissions  in  accordance  with  19  CFR 
353.56(a).  Finally,  we  deducted  the 
wei^ted-average  home  market  indirect 
selling  expenses.  The  deduction  for 
home  marioet  indirect  selling  expenses 
was  capped  by  U.S.  indirect  selling 
expenses,  in  accordance  with  19  CFR 
353.56(b)  (1)  and  (2). 

We  deducted  home  market  packing 
and  added  U.S.  packing  costs,  in 
accordance  urith  section  773(a)(1)  of  &e 
Act. 

We  adjusted  for  value-added  taxes  in 
accoidaace  with  our  practice.  (See  the 
"United  States  Price"  section  of  this 
notice,  above.) 

Cost  of  Production 

Based  on  our  analysis  of  the 
petitioner's  allegation,  we  found 
"reasonable  groonda  to  believe  or 
suspect"  ttet  mcr  made  home  market 
sales  below  its  COP  within  the  jneanmg 
of  section  773(b)  of  the  Act.  The 
Department  initiated  an  investi^tifln  to 
determine  whalber  SCT  made  home 
market  sales  at  prices  briow  its  COP 
over  an  extended  period  of  time. 
Because  BCTs  COP  questionnaire 
response  is  not  due  until  December  27. 
1994.  it  is  not  possible  to  consider  this 
information  for  the  preliminary 
determinatiott.  This  infoimatioB  wift  be 
considered  in  eur  final  detemrinafion. 

Currency  Coavcrsian 

We  made  currency  conversions  based 
on  the  official  eyaiuaigB  rates  in  eEEect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  in 
accordance  with  19CRS  353.60;. 


Preliminary  Margin 

Based  on  the  calculation  methodology 
outlined  above,  we  preliminarily 
calculate  a  margin  c^  zero  percent  for 
U.S.  sales  of  furfiuyl  alcohol  from 
Thailand. 


Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  that 
we  determine  is  acceptable  for  use  in 
making  our  final  detenninaHon. 

ITC  Notificatioa 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notified  the  ITC  of  our 
detennination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whetiur  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  tater  of  120  days  after  the  date 
of  this  preliminary  determination  or  45 
days  after  our  final  determination. 

PuUkCannBent 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce.  Room  B-099.  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party *& 
name,  adcfress.  and  telephone  number; 
(2)  the  number  of  participants;  and  (3^ 
a  list  of  the  issues  to  be  discussed. 

In  accordanoe  with  19  CFR  353.380*^. 
case  briefo  or  other  written  comments  in 
at  least  10  copies  must  be  submitted  to 
the  Assistant  Sacietaiy  nn  later  than 
February  3, 1995,^  and  Mbuttal  briefe  no 
later  than  Februazy  7. 1995.  A  public 
hearing,  U  laapiested.  will  be  held  on 
February  9, 1995.  at  1:00  p.m.  at  the 
U.S.  Dqiaztment  of  Commerce,  Room 
1851,  l«di  Stnet  and  Consdtution 
Avenue,  N-W.,  Washington.  IXC  20230. 
Parties  shonM  confirm  by  telephone  the 
time.  date,  and  place  of  ttie  hearing  48 
hours  before  the  scheduled  time.  In 
accordmce  with  19  CFR  353.38(b).  oral 
presentations  vriU  be  limited  to  issues 
raised  in  the  briefs. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
detennination  within  75  days  of  the 
signing  of  this  prefirainary 
determination. 

Hiis  detennination  is  published 
pursuant  to  section  733(fl  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  December  9, 1994. 
Susan  G.  rwiiiine. 

Assistant  Secretary  for  Import 

Administration. 

(FR  Dec:  94-30984  FHed  12-15^94-.  8:45  ami 
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National  Oceanic  and  Atmosptieric 
Administration 

Pi>.120994A) 

Pacific  Halibut  Fisheries 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conmierce. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  International  Pacific 
Halibut  Commission  (IPHC  or 
Commission)  announces  that  the 
Seventy-First  Annual  Meeting  of  the 
IPHC  will  be  held  in  Victoria,  British 
Colimibia,  Canada. 

DATES:  The  IPHC  meeting  vsrill  be  held 
on  Monday,  January  23, 1995,  through 
Thursday,  January  26, 1995,  8  a.m. 
through  5  p.m. 

ADDRESSES:  The  IPHC  meeting  will  be 
held  at  721  Government  Street,  Victoria, 
British  Columbia,  Canada  (The  Empress 
Hotel  and  the  adjoining  Victoria 
Confisrence  Centre). 
FOR  FURTHER  INFORMATKM  CONTACT: 
Steven  Pennoyer,  907-586-7221; 
William  W.  Stelle,  Jr..  206-526-6140;  or 
Donald  McCaughran,  206-634-1838. 
SUPPLEMENTARY  INFORMATKM:  The 
Commission  will  distribute  a  brief 
nummary  of  its  stock  assessment 
information  and  staff  recommendations 
to  Conferehce  Board  members  and 
fisheries  agencies  in  early  December, 
1994.  Requests  for  1995  regulatory 
measures  should  be  submitted  to  the 
Commission  by  late  December,  1994.  A 
summary  of  all  recommendations  will 
be  distributed  in  early  January,  1995. 
A  block  of  rooms  has  been  reserved 
for  attendees  until  December  22, 1994, 
at  a  special  rate  of  Can$90.00  single  or 
double.  Phone:  (604)  384-8111;  FAX: 
(604)  381-4334. 

Meeting  Schedule 

Please  note  that  the  public  session 
will  be  Monday  morning  and  that  the 
Conference  Board  will  begin  its 
deliberations  on  Monday  afternoon. 
This  schedule  will  allow,  as  last  year, 
time  for  discussion  between  the 
Commission  and  the  Conference  Board. 

Monday,  January  23,  the  Commission 
will  meet  in  private  session  from  8  a.m. 
to  9  a.m.  From  9  a.m.  to  12  noon,  the 
Commission  will  meet  in  a  public 
session  with  fishermen,  vessel  owners, 
processors,  and  all  other  interested 
parties.  At  this  session,  the  Commission 
staff  will  present  the  results  of  recent 
research,  simomarize  results  of  the  1994 
halibut  fishery,  and  present  its 
regulatory  proposals  for  the  1995 
halibut  fishery.  From  1:30  p.m.  to  5 
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p.m.,  the  Coipmission  will  meet 
privately  in  an  administrative  session. 
In  a  concurrttit  session,  the  Conference 
Board  will  discuss  recommendations  for 
the  1995  fisfafery. 

Tuesday,  jinuary  24,  from  8:30  a.m.  to 
5  p.m.,  the  Commission  will  meet 
privately  in  ^  administrative  session. 
The  Confereoce  Board  will  also  meet 
frtim  8:30  a.iA.  to  5  p.m.  to  continue 
their  discussion  on  recommendations 
for  the  1995  fshery. 
•     Wednesday,  January  25,  from  8:30 
a.m.  to  9:30  am.,  the  Conference  Board 
will  present  its  report  to  the 
Commission^From  9:30  a.m.  to  12  noon, 
the  Commission  will  meet  privately  in 
an  administrative  session.  From  1:30 
p.m.  to  5  p.ni|.,  the  Commission  will 
meet  with  th#  Conference  Board  and 
processors,  ilnecessary. 

Thursday,  January  26,  bom  8:30  a.m. 
to  12  noon,  tf  e  Commission  will  meet 
with  the  Advisory  Group.  The 
Commission  Will  make  decisions 


1995  fishery  at  this 


regarding  the 
session. 

Dated:  Decei  iber  12, 1994. 
Joe  P.  Clem, 

Acting  Directoi ,  Office  of  Fisheries 
Conservation  (tid  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-3(  977  Filed  12-15-94;  8.45  am] 
BILUNO  COOE  35  0-22-f 


p.D.  120894B] 

Endangered  Species;  Permits 

AGENCY:  Nati  >nal  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
AtmosphericiAdministration  (NOAA). 
Conunerce.    I 

ACTION:  NotiOB  of  receipt  of  application 
for  a  scientific  research  permit  from  Jane 
Provancha  (Pfe76). 

Notice  is  hereby  given  that  Jane 
Provancha  ofkhe  Biomedical  Operations 
and  Research  Office  of  Kennedy  Space 
Center  (P576J  has  applied  in  due  form 
to  take  listed  green  and  loggerhead  sea 
turtles  (Chelania  mydas  and  Caretta 
caretta)  as  au^iorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1511-1543)  and  the  NMFS 
regulations  governing  Usted  fish  and 
wildlife  pemfits  (50  CFR  parts  217-227). 

The  applicant  requests  a  4-year  permit 
to  determine  population  and 
distribution  trends  of  sea  turtles  in 
Mosquito  Laaaon.  FL. 

Written  daB  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Chief. 
Endangered  Species  Division.  Office  of 
Protected  Reyurces.  NMFS.  1335  East- 
West  Hwy..  S  Iver  Spring.  MD  20910- 


3226.  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  out  the 
specific  reasons  why  a  hearing  on  this 
particular  application  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  this  application  svmimary 
are  those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Doomients  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resoiirces.  NMFS, 
1315  East-West  Hwry.,  Room  13229, 
Silver  Spring,  MD  20910-3226  (301- 
713-1401);  and 

Director,  Southeast  Region,  NMFS, 
NOAA  9721  Executive  Center  Drive,  St 
Petersburg.  FL  33702-2432  (813-893- 
3141). 

Dated:  December  9, 1994. 
Patricia  A.  Montanio, 

Acting  Director,  Office  of  Protected  Resources 
National  Marine  Fisheries  Service. 
IFR  Doc.  94-30936  Filed  12-15-94;  8:45  am) 

WLUNO  COOC  3510-«-f 

P.O.  120194A] 

Marine  Mtemmais 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  scientific  research 

permit  No.  939  (P132D). 

SUMMARY:  Notice  is  hereby  given  that 
PRBO  International  Biological  Research, 
4990  Shoreline  Highway,  Stinson 
Beach,  CA  94970  (Principal 
Investigators:  Mr.  William  J.  Sydeman 
and  Ms.  Sarah  G.  Allen)  has  been  issued 
a  permit  to  take  marine  mammals  for 
purposes  of  scientific  research. 
ADDRESSES:  The  permit  and  related 
dociunents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  offices: 

Chief,  Permits  Division  (F/PRl), 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130. 
Silver  Spring,  MD  20910  (301/713- 
2289); 

Director,  Southwest  Region.  NMFS. 
501  W.  Ocean  Boulevard.  Long  Beach, 
CA  90802-4213  (310/980-4015). 
SUPPLEMENTARY  INFORMATION:  On 
October  11, 1994,  notice  was  published 
in  the  Federal  Register  (59  FR  51418) 
that  a  request  for  a  scientific  research  , 
permit  to  take  northern  elephant  seals, 
harbor  seals,  northern  sea  lions,  and 


California  sea  lions  had  been  submitted 
by  the  abov»-namad  organization.  The 
requested  peimit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  etseq.l  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  etseq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

Issuance  of  this  permit,  as  required  by 
the  Endangered  Species  Act  of  1973. 
was  based  on  a  finding  that  such  ptermit: 
(1)  Was  applied  for  in  good  faith;  (2) 
will  not  operate  to  the  disadvantage  of 
the  Nidangered  species  authorized  in 
this  pennit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  Endangered  Species  Act . 

Dated:  December  9. 1994. 
P.A.1 


Acting  Director ,  Ofpee  of  Protected  Resources, 

^aticrnl  Marine  Fisheries  Service. 

iFR  Doc  94-:;0937  FUed  12-15-94;  8:45  ami 
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COMIWTTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMBITS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Texflle 

Products  Produced  or  Manufactured  in 
Guatemala 

December  12. 1994. 
AGENCY:  CommiUee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECmre  DATE:  E)ecember  13.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  informaUon  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
H,  1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
L'.S.C.  1854). 

The  current  limits  for  Categories  340/ 
640  and  347/348  are  being  increased  for 
swing,  reducing  the  limit  for  Categories 
351/651  to  account  for  the  increases. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993),  Also 
see  58  FR  61679,  published  on 
November  22, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

CoDuaittae  Car  tiia  ImploMiitatiMi  of  Textile 
Agreements 

December  12, 1994. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229 

Dear  Commiasioaer:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  ^k>vember  12, 1993,  by  the 
Chainnan,  Commlnae  for  the  Implementation 
of  Textile  Agnements.  That  directive 
conceras  imports  of  certain  cotton,  wool  and 
man-made  fiiber  textile  products,  produced  or 
manufectured  in  Guatemala  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1994  and  extends  through 
December  31, 1994. 

EffiBctive  on  December  13, 1994,  you  are 
directed  to  amend  further  the  directive  dated 
November  12, 1993  to  adjust  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Guatemala: 


Category 


340/640 
347/348 
351/651 


Adjusted  twelve-month 
limit* 


1,003.325  dozen 
1.306,164  dozen. 
170,615  dozen. 


'  The  limits  have  not  t)een  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtwr 
31,  1993. 

The  guaranteed  access  levels  for  the 
foregoing  categories  remain  unchanged. 

The  Committee  for  the  Implementation  ot 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553{a)Il). 

Sincerely. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  94-30988  Filed  12-15-94:  8:45  ami 
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Ac^ustmant  Of  ImfMrt  Uailts  tor  Cartain 
Man-Made  nuar  TaxHia  Products 
Producad  or  Manufactured  in  the 
Republic  of  KofM 

December  12.  1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting  <i 
limit. 


EFFECTIVE  DATE:  December  13. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Elepartment  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6707.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPI.EMENTARY  INFORMATION: 

AiiUiority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the  • 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Categories  633/ 
634/635  is  being  decreased  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993).  Also 
see  58  FR  65967,  published  on 
December  17,  1993, 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  ali 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayw. 

Chairman.  Cnmmittee  for  the  Implementation 
of  Textile  Agreements. 

Comic  ittee  (br  the  Implementation  oF  Textile 
Agreements 

December  12, 1»»4. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  nC. 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  13, 1993.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concenis  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  the  Republic  of  Korea  and 
exported  during  the  tweh-e-month  period 
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which  began  on  January  1, 1994  and  extends 
through  Decnnber  31, 1994. 

BfliBctive  on  Decnnber  13, 1994,  you  are 
directed  to  amend  further  the  directive  dated 
December  13, 1993  to  adjust  the  limits  for  the 
foUo%ving  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Korea: 


limit  for 
reduced  to 


Category 

limH' 

Sublevels  within 

Group  II 
633/634/635 

1  392  039  dozen  of 

wtiich  not  more  than 
157,880  dozen  Shan 
be  In  Category  633 
and  not  more  than 
588,368  dozen  shaH 
be  ki  Category  635. 

Cate^Qi 


aci  ount 


ries  638/639  is  being 
for  the  increase. 


A  descriptii  n  of  the  textile  ^d 
apparel  categc  ries  in  terms  of  HTS 
numbers  is  av  dlable  in  the 
CORRELATICl^]:  Textile  and  Apparel 
Categories  wim  the  Harmonized  Tariff 
SchMlule  of  tUe  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993).  Also 
see  58  FR  58540,  published  on 
November  2, :  993. 


1  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  3 
U.S.C.  553(a)(1). 

Sincerely. 
RitaD.Hay«a, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  94-30986  Filed  12-15-94;  8:45  am) 
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Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man  Made  Hber  Textile 
Products  Produced  or  Manufactured  in 
Mauritius 

December  12. 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Categories  338/ 
339  is  being  increased  fur  swing.  The 


provisK  ins 
,but 


The  letter  t( 
Customs  and 
to  it  are  not 
of  the 
agreement, 
only  in  the  i 
its  provisions 
RitaD.  Hayes, 
Chairman,  Conknitteefi 
of  Textile  Agret  ments 

Conunittee  for 
Agreenents 

December  12, 1694. 


the  Commissioner  of 
he  actions  taken  pursuant 

di  isigned  to  implement  all 
of  the  bilateral 
are  designed  to  assist 

niplementation  of  certain  of 


Commissioner 

Department  oj 

20229. 


br  the  Implementation 
I  be  Implementation  of  Textile 


I  )f  Customs, 
e  Treasury,  Washington,  DC 


>f  h 


Dear  Commit  sioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  7. 1994.  by  the 
Chairman.  Conimittee  for  the  Implementation 
of  Textile  A^ef  ments.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fibef.  silk  blend  and  other 
vegetable  fiber  extiles  and  textile  products 
produced  or  mi  mufactured  in  Maiuitius  and 
exported  durin  ( the  twelve-month  period 
which  began  oi  January  1. 1994  and  extends 
through  Decen  ler  31. 1994. 

EHiective  on  )ecember  13. 1994.  you  are 
directed  to  ami  nd  further  the  directive  dated 
January  7. 199^  to  adjust  the  limits  for  the 
following  cate(  Dries,  as  provided  under  the 
terms  of  the  cu  rent  bilateral  agreement 
between  the  G<  vemments  of  the  United 
States  and  Mailritius. 


Category 


Levels  not  in  a 
group 

338/339 

638/639  


Adjusted  tweive-nKXith 
limtt^ 


387.114  dozen, 

341 .115  dozen. 


^  The  limits  lave  not  been  adjusted  to  ac- 
count for  any  ii  iports  exported  after  December 
31, 1993. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreei4ents  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
I  rulemaking  provisions  of  5 


exception  to 
U.S.C  553(a)( 
Sincerely 

Rita  0.  Hayes 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  94-3^990  Filed  12-15-94;  8:45  am) 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Products  Produced  or    . 
Manufactured  in  Oman 

December  12. 1994. 

AGENCY:  CommiUee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt.EMENTARY  INFORMATION: 

Authority:  Executive'Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
December  13, 1993  and  January  15, 
1994,  as  amended  by  a  Memorandtmi  of 
Understanding  (MOU)  dated  Jime  21, 
1994.  between  the  Governments  of  the 
United  States  and  the  Sultanate  of 
Oman  establishes  limits  for  the  period 
beginning  on  January  1, 1995  and 
extending  through  December  31, 1995. 

A  description  of  the  textile  and. 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993). 
Information  regarding  the  1995 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  as  amended  by  the  MOU 
dated  June  21, 1994,  but  are  designed  to 
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assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  Cor  tlie  Implementation  of  Textile 
Agroeiuenia 

December  12, 1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C.  1854);  pursuant  to  the 
Bilateral  Textile  Agreement,  effected  by 
_   exchange  of  notes  dated  December  13. 1993 
and  January  15. 1994.  as  amended  by  a 
Memorandum  of  Understanding  (MOU) 
dated  June  21. 1994.  between  the 
Governments  of  the  United  States  and  the 
Sultanate  of  Oman;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3. 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1. 1995, 
entry  into  the  United  States  for  consumption 
and  tvithdrawal  from  warehouse  for 
consumption  of  cotton,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Oman  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1995  and  extending 
through  December  31. 1995.  in  excess  of  the 
following  levels  of  restraint: 


Adjustment  of  import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  the  Slovak  Republic 

December  12, 1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Conunissioner  of  Customs  adjusting 
limits 


Category 

Twelve-month  restraint 
limit 

334/634 

150.000  dozen. 
212,000  dozen. 
439,900  dozen. 
212.000  dozen. 
159.000  dozen. 
757.900  dozen. 
325.000  dozen. 

335/635  

338/339  

340/640  „ 

341/641  

347/348 

647/648«47  

Imports  charged  to  these  category  limits, 
except  Categories  647/648/847,  for  the  period 
January  l,  1994  through  December  31. 1994 
shall  be  charged  against  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  estabhshed 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affiiirs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  94-30985  Filed  12-15-94;  8:45  am) 
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Effective  on  December  13, 1994.  you  are 
directed  to  amend  further  the  directive  dated 
June  10. 1993  to  increase  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Slovak  Republic: 


Category 


EFFECTIVE  DATE:  December  13. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
•Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing, 
shift  subtracted  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29. 1993).  Also 
see  58  FR  33259,  published  on  June  16. 
1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  12. 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  June  10, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  textile 
products;  produced  or  manufactured  in  the 
Slovak  Republic  and  exported  during  the 
twelve-month  period  which  began  on  June  1, 
1993  and  extends  through  May  31, 1994. 


410 
443 


Adjusted  twelve-month 
limits 


371 .338  square  me- 
ters. 
105,239  numbers. 


^  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  May  31. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  94-30989  Filed  12-15-94;  8:45  ami 
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Adjustment  of  Import  Limite  for  Certain 
Cotton,  Wool,  and  Man-Made  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Taiwan 

December  12, 1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  December  13. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich.  International  Trade 
Specialist,  Office  of  TexUles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6719.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
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published  oa  November  29. 1993).  Abo 
aee  58  FR  6S347,  publisbsd  on 
Decnabef  14. 1983. 

Tba  latter  to  the  CkuBinissiaoer  of 
Customs  and  the  actksis  taken  pursuant 
tolt  am  not  designod  to  fanplement  aU 
of  the  provisions  of  the  Inlateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rila0.ii^fw. 

Chairwon,  ComauUte  for  the  Implementation 
of  Textile  Agreements. 


Cwtk* 
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December  12. 1994. 
Coomussiooer  of  Customs, 
Department  of  the  Tteosury.  Weahinglon,  DC 
20229. 

Deer  CbmintssiaBer:  This  directive 
amends,  but  does  not  cancel.  tb«  directive 
issued  to  you  on  December  8, 1993,  by  the 
Chairman.  Committee  for  the  ImpteBtentatioa 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cottcm,  wool. 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve^moatb  period 
which  began  on  January  1, 1994  and  extends 
through  Oacember  31. 19»4. 

Effective  oa  DacarnkMr  13. 1994.  you  are 
directed  to  aBMnd  the  directive  dated 
December  8, 1993  to  adiust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  a^^emeot, 
effected  by  exchange  of  notes  dated  August 
21, 1990  and  September  28. 1991.  as 
amended: 


Categofy 

linil* 

Groupl 

200-224. 225Q1 7/ 

594.745.143  square 

326,  226.  227. 

metefs  equivalenL 

229.300/301/ 

607,  313-315, 

360-363,369- 

L/670-U870', 

36»-S',36&- 

0*.  400-414, 

464-469.600- 

606.611.613/ 

614/615^17. 

" 

618.  619/620, 

621-624,  625/ 

626/627/628/ 

629,  665,  666. 

669-P*  669- 

T^e6^o^ 

670-H*wid 

670-0  «,  as  a 

group. 

Subteveis  in  Group  1 

?18 

20,867,969  square  me- 

ters. 

363 ..._      .     ._ 

12.780.276  nwntoers. 

611 

3jOQi7jB9l  squamtne- 

lers. 

619/620 

13.71 1,448  square  me^ 

teis. 

625/626/627/628/ 

17j841j832  square  n»- 

629. 

ters. 

Calsgor) 


WiMn  Gpoup  r|sub- 

group 

604 

Subievels  in  Gfot^) 

N 

336 

338/339.. 

340  _..-_ 

347/348 .. 


359  H^oO  I  I 

443 

631  

633«34ffi36L. 


638/639. 

642  - 

644 

647/648. 


Group  II  subgn  up 
333/334/335.  3  H, 
342.350/650, 
351,  447/441, 
636,  641  and  ( 
as  a  group. 
Within  Group  llj  sub- 
group 

342 

636 
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651. 


229.447  kaograms. 


114,665  dozen. 

SGOjSMdoian. 

1.356.687  donn. 

1,424,618  dozen  ol 
wnicn  not  more  than 
1.145JB21  dozen 
shall  be  in  Cat- 
egories 347-W/348- 
W'O. 

5,029.751  Kilograms. 

53332  numbers. 

5,016.236  dozen  pcurs. 

1,783.900  doaen  of 
vMcti  not  mora  than 
i.047,0M  dozen 
stall  be  in  Cat- 
egories 633/634  and 
not  mofe  tt)an 
927,860  dozen  shaH 
be  In  Catagoiy  635. 

6.832,746  dozea 

932.431  dozen. 

714,679  numbers. 

5,502.605  donn  of 
wtiich  not  nK>re  than 
5.239,428  dozen 
sbaV  be  In  Cat- 
egories 647-W/648- 

W'2. 

75,479.086  square  me- 
ters. 


136.261  dozen. 
390,636  dozen. 


^  The  limits  liave  not  been  adiusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1993.  ] 

» Category  870;  Category  360-L.  only  HTS 
numbers        4^02.12.40(00,         4202.12.8000. 
4202.12.8060.  ^  4202.92.1500.    4202.92.3015 
X);  Category  670-L  only  HTS 
02.12.8030,         4202.12.8070, 
4202.92.3030  and 


and  4202.92.1 
numt)ers        4 
4202.92.3020, 
4202.92.9025. 

3  Category 
6307.10.2005. 

^Category  : 
4202.12.4000 
4202.92.1500 
(Category  36! 
egory  369-S). 

^Category 
6305.31.0010, 
6305.39.0000. 

*  Category 
6306.12.0000, 
6306.22.903a 

'Category 
6305.31.0010, 
(Category 
6306.19.0010 
669-T). 

s  Category 


59-S:     only     HTS    number 

9-0:  an  HTS  numbers  except 

4202.12.8020,    42Qe.t2JQ60. 

j  4202.92.3015.    4202.92.6090 

L);   and   6307.10.2005   (Cat- 


only    HTS    numbers 
6305.31.0020  and 


T:    only    HTS 
6306.19.0010 


numtiers 
and 


a«  HTS  numbers  except 

6305.31.0020,    6305.38.00110 

669-P);  6306.12.0000, 

and   630622.9030   (Category 

•70-H;     only     HTS     numbers 


4202.22.4030  and  42(^22.8050. 


"Catagoiy  670-O:  aR  HTS  numbais  eMoepI 
420222.4C>30  42QSL22.8060  (Qiaaoiy  676- 
H);  4202.12J0a0.  42CS.12.8070. 

4202.92.3020,  4202.92.3090 

420?  9?  9025  (CalBOOiy  670-1^ 

«Categofy  347-^:  only  HTS 
6203.19.1(^.  6203.19.4020, 
620322.3030. 
6203.42.4015. 
6203.42.4045. 
6203.49.3020, 
621120.3010 
348-W:  or^ 
6204.19.3030, 
620429.4034, 
6204.62.4010; 
6204.62.404a 
6204.62.4066, 
6210.5a2033. 


621 1 .42.0030  and  6217ja0050. 


flg0322.302P, 

e20a42.4oeo. 
a?ii2o.t5ao, 

6211.32iXM0c  OHmaan 
numban  9XA.\2Jiai 
620422.3050, 
6204.62.4005, 
8204.62.4030, 
62fM.62.4066, 
6204.60J9010, 
621120.6010, 


620a.42^40Q6w 

6203.42.4025. 
6203.42.405a 
6210.402093. 
and 
HTS 

620422204a 
6204.62.3000, 
6204.62.40e0. 
6204.62.4060, 
6a04.60.30ta 
62112ai560. 


6505.90.1 
659-H:   only 
6504.00.9015. 
6505J0.609a 
6505.90.8090. 
»'Cal 

620323 

6203292036, 
6203.43.40ia 
6203.43.4040. 
6203.492030. 
6203.49.3030. 
621120.3030 
648-W:  only 
620423.0045. 
620429.4038. 
6204.63.35ia 
6204.63.354a 
6204.69.254a 
6204.69.9030. 
621120.6030. 
6217.90.0060. 


numbers 


350-H:  only  HTS 
and  6S06.90206a 
HTS   nmnfeer*  0602.00.1 

6504iXL9oaa  BstwaoMoo; 

65O&J9OJ00O  and 


647-W:  01^ 
620323.007U, 
6203.43.2500. 
6209y43.40ea 
6203.40.1500. 
6203.402040, 
62ia40.1Q35. 


HTS  nunibera 
6203292030, 
6208.43.3500, 
6209.43.4080. 
6203.492Qia 
6203.40206a 
62112ai525. 


and  ttl  1.33.0030;   Categofy 
HTS    miRtiers   620423.0040, 


6204292020. 
6204.632aoa 
6204.63.3530. 
6204.6925ia 
6204.692560. 
e2ia50.1035. 


6211.43.0040 


6204292025. 
6204.63.3000, 
8204J63.3632, 
6204J92530. 
6204.692030. 
e2112ai555. 


and 


Tlie  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aRaiis 
exception  to  the  rulesMking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes. 

Chairman,  Committee  forthe  Implementation 
of  Textile  Agreemeots. 

[FR  Doc.  94-30991  Filed  12-15-94;  8:45  am| 

BILUNG  COM  3t«0-0ll-« 


Ad)ustmertt  of  Import  Limits  and 
Correction  of  a  Lavef  for  Certain 
Cotton  and  Man-Made  Fiber  TextOe 
Products  Produced  or  Maaufactuied  in 
Thailand 

December  12. 1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Conunissioner  of  Customs  adjusting  anrl 
correcting  limits. 

EFFECTIVE  DATE:  December  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Spectalist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  qtiota 
status  of  these  iimi's,  refer  to  the  Quota 
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Status  Repo.  ts  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6717  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3  1972  as  amended,  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
'  SC  1854) 

The  currents  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryover  and  carryforward. 
Also,  the  1994  level  for  Categoiy  219.  as 
adjusted  in  the  directive  dated 
November  9, 1994,  is  being  corrected 
(see  59  FR  58832,  published  on 
November  15, 1994). 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION  Textile  and  Appai«l 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  21962,  published  on  April  28, 
1994 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  12, 1994. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  April  21, 1994  by  the 
.chairman.  Committee  for  the  Implementation 
o  "^extile  A^^ements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  Thailand  and  exported 
during  the  twelve-month  period  which  began 
on  January  1. 1994  and  extends  through 
December  31, 1994. 

Effective  on  December  13. 1994,  you  are 
directed  to  correct  the  current  level  for 
Category  219  to  3,280,558  square  meters  (see 
directive  dated  December  9. 1994).  Also,  you 
are  directed  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  Thailand: 


Category 


313 


Adjusted  twelve-monlh 
ymit^ 


12.178,601  square  me- 
.  ters. 


Category 

Adjusted  twe^ve^no^«h 
Umit' 

613/614/615  

42,026.700  square  me- 
ters of  wt>»ch  not 
more  than 
23,921230  square 
meters  shall  be  in 
Category  614  and 
not  more  than 
23,331,501  square 
nteters  shall  t>e  in 
Categories  613/615. 

6,324295  square  me- 
ters. 

5.576,529  kilograms. 

620 

669-P2 „ 

^  The  Hmits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemljer 
31,  1993. 

eo«9?^'>«  ^^-^'    o^    HTS    numt)ers 
6305.31. 001  a  6305.31.0020  and 

6305.39.0000. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afeirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

RiUD.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  94-30987  Filed  12-15-94;  8:45  am] 
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COMMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  OISABLEO 

Procurement  Ust  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  a  filter  element  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  January  17, 1995. 
ADDRESSES:  Conunittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATKM:  On  August 
5, 1994,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (59  FR  40010) 
of  proposed  addition  to  the  Procurement 
List.  Comments  were  received  fiom  the 
current  contractor  for  the  filter  element, 
indicating  that  addition  of  the  element 
to  the  Pnxurement  List  would  have  a 
sizeable  negative  impact  on  the 


contractor.  The  conttactor  also  indicated 
that  it  had  been  impacted  in  the  past 
two  years  by  losing  the  opportunity  to 
bid  on  three  other  filter  elements,  one  of 
which  had  been  added  to  the 
Procurement  List  and  the  others  set 
aside  for  other  Government 
procurement  preference  programs. 

In  assessing  the  severity  of  impact  of 
a  Procurement  List  addition  on  a 
contractor,  the  Committee  generally 
begins  by  comparing  the  expected  value 
of  the  contract  with  the  current 
contractor's  total  sales.  The  Committee 
also  takes  into  account  other  recent 
additions  to  the  Procurement  List  where 
the  affected  contractor  was  the  current 
contractor.  In  this  case,  the  percentage 
of  sales  which  the  contractor  would 
lose,  along  with  the  loss  suffered  in  one 
recent  addition  to  the  Procurement  List, 
does  not  reach  the  level  which  the 
Committee  considers  to  be  severe 
adverse  impact  on  the  contractor. 

Because  no  contractor  is  guaranteed  to 
receive  a  contract  under  the  competitive  . 
bidding  system,  the  Committee  does  not 
normally  consider  loss  of  the 
opportunity  to  bid  on  subsequent 
contracts  to  constitute  severe  adverse 
impact.  In  this  case,  the  commenting 
contractor  was  not  the  ctirrent 
contractor  for  the  other  filter  element 
added  to  the  Procurement  List  which 
the  contractor  mentioned  in  its 
comments.  Consequently,  the 
Committee  does  not  beUeve  that  loss  of 
opportimity  to  bid  on  the  fiher  element 
now  being  added  to  the  Procurement 
List  adds  to  the  severity  of  impact 
which  the  contractor  will  experience. 
After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity,  fair  market  price,  and 
impact  of  the  addition  on  the  ciurent  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodity 
fisted  below  is  suitable  for  procurement 
by  the  Federal  Government  imder  41 
U.S.C.  46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  ntmiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 
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4.  Tliete  aie  BO  knowB  leguletory 
altematives  yrAiA  woqM  accomplish 
the  objectives  of  the  ]avit»-Wagner- 
OTlBy^  Act  (41  U.S.a  4ft-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List:  Flher  Element, 
4130-01-103-8339. 

This  action  does  not  afiisct  current 
contracts  awarded  prior  to  the  effective 
dale  oi  this  addition  or  options 
exercised  under  those  cMitracts. 
Bavariy  L.  Mtltaiaii, 
Executive  Director. 
|FR  Doc.  94-30971  Filed  12-15-94;  8:45  amj 


Procuramont  List  AddMons 

AGENCY:  Committee  fcM-  Purchase  Frran 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTKM:  Additions  to  the  Procurement 

List. 

SUMMMtV:  This  actifm  adds  to  the 
Procurement  List  tree  marking  paint  and 
tracer  element  to  be  fcimished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

EFFECTIVE  DATE:  January  17. 1995. 
AOOflESSES:  Committee  for  Purchase 
FrcHn  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jetfeisoo  Davis  Highway, 
Artington,  Virginia  22202-3461. 
FOR  FinmCft  MFOfMATION  CONTACT: 
Beverly  NOOonan  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  On 
September  2. 1994.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  p\^lished  notice 
(59  FR  45666)  of  proposed  addition  to 
the  Procurement  List.  Comments  were 
received  from  six  members  of  Congress. 
the  current  contractor,  two  other  firms 
that  regularly  bid  on  the  items,  an 
association  representing  paint 
manufacturers,  and  several  past  and 
present  representatives  of  the  Federal 
agency  that  is  the  primary  user  of  the 
tree  marking  paints. 

Several  commenters  raised  questions 
about  the  capability  of  the  nonprofit 
agency  to  provide  the  tree  marking 
paints  in  accordance  with  the 
Government's  quality,  quantity,  and 
delivery  requirements,  including  the 
possibility  of  negative  eCfiects  on  the 
Federal  timber  management  program. 
They  also  challenged  the  nonprofit 
agency's  ability  to  continue  the  ongoing 
product  development  efforts  that  are 


critical  to  proiriding  the  customs  wdth 
a  paint  that  isias  efiisctive  and  safe  as 
possible.  TheV  noted  that  such 
development  lias  been  facilitated  by  the 
competition  teTi^ng  paint  firms  to  obtain 
future  contracts:  competition  that  would 
no  kmgw  exi^  if  the  paints  were  added 
to  dm  Procurdment  List. 

Several  othir  points  made  by  more 
than  one  coooinenter  related  to  potential 
problems  asseciated  with  the  lack  of 
continuing  c<knpetition  if  the  tree 
marking  painfs  were  added  to  th«: 
Procurement  List  for  future  provision  by 
only  one  orgatiization  and  its  preferred 
supplierfs).  "^le  problems  cited  include 
the  inability  df  the  Government  to 
continue  to  rsalize  decreasing  prices  for 
the  paints;  the  absence  of  backup 
capability  to  Supply  the  paints  in  the 
event  the  nonprofit  agency  fails  to 
perf(»m;  andladverse  impacts  on  the 
three  firms  tliat  have  invested 
significant  resources  in  develoinng  and 
maintaining  Aie  capacity  to  fiinii^  the 
paints.  Several  commenters  suggested 
that  in  light  df  these  concerns,  only  a 
portion  of  ths  tree  mariung  paints 
required  by  the  Government  should  be 
added  to  the  procurement  List. 

With  respect  to  the  capability  of  the 
nonprofit  agency  to  provide  the  tree 
marking  paiilts  in  accordance  with 
Govemmentil  requirements,  both  the 
central  ntmpfofit  agency  refwesenting 
the  nonprofit  agency  in  question  and  the 
Government  egency  which  purchases 
the  paints  have  injected  the  nonprofit 
agency.  BotUhave  informed  the 
Committee  tlat  they  consider  the 
nonprofit  agency  capable  of  supplying 
the  paints  injaccordance  with 
Govemmentil  quality,  quantity,  and 
delivery  requirements.  The  customer 
has  also  cert^ied  that  the  nonprofit 
agency's  tree  marking  paints  meet  its 
Qualified  Products  List  ret^uirranwrts. 

In  regard  tp  the  other  pomts,  the 
Committee  ih  satisfied  that  the  approach 
.  to  be  used  bf  the  nonprofit  agency  in 
supplying  tOB  paints  will  avoid  the 
problems  ra^ed  by  the  commenters,  and 
has  ctmclud^d  that  splitting  the 
requiremoittwould  be  inapfuoiKiate 
The  nonprott  agency's  approach  will 
permit  currciit  and  past  cootractors  for 
the  paints,  af  well  as  other  suppliers 
with  expertise  in  paint  formuk^on,  to 
compete  anqually  to  supply  the 
nonprofit  agency  with  the  paints  or  base 
concentrate)  that  constitute  die  major 
part  of  the  e  id  product  fufni^ed  to  the 
GovemmenI 

The  oppoi  tunity  for  continued 
substantial  fcvolvement — on  a 
competitivMbasis — in  suppl3ring  the 
paints  ^ould  provide  ample  incentive 
for  profit-msking  paint  contractors  to 
participate  ih  future  developnaent  efforts 


associated  with  these  particular  paints. 
The  Committee  is  also  persuaded  that 
the  noni»ofit  agency  will  be  thle  to 
support  ongoing  product  development 
efforts  because  of  its  track  record  in 
working  Mdth  paint  finns  to  upgrade  and 
reformulate  other  paints  being  supplied 
to  the  Government  under  the  JWOD 
Program.  In  additiou,  in  the  unlikely 
event  that  none  of  the  three  commenting 
paint  firms  decides  to  compete  to 
supply  the  paint,  the  nonprofit  agency 
has  promised  to  work  with  another  firm 
(or  firms)'to  develop  a  different 
Qualified  Products  List  tree  marking 
paint  This  will  assure  that  the  incentive 
to  continue  improving  the  product  to 
achieve  a  competitive  advantage 
remains. 

Continuing  comp^tion  among 
qualified  firms  to  supply  the  paints  will 
also  provide  the  opportunity  for  further 
price  reductions  as  a  result  of 
competition.  If  such  competition 
produces  reductions  in  the  price  of  the 
paints  or  concentrates,  the  Committee's 
bat  market  pricing  system  will  pass 
along  those  reductions  to  the 
Govmnment. 

With  respect  to  backup  capability,  the 
continued  involvement  of  the  three 
paint  firms  which  commented  in 
supplying  materials  for  the  tree  marking 
paints  in  question,  as  well  as  tree 
marking  paint  sales  by  at  least  one  of 
those  firms  to  other  markets  support  a 
conclusion  that  they  could  assume 
responsibility  for  furnishing  the  product 
if  the  nonprofit  agency  experienced 
problems.  Moreover,  the  nonprofit 
agency  has  provided  information 
demonstrating  backup  capability  using 
one  of  its  other  facilities  as  wrell  as 
commercial  aerosol  packagers. 

In  considering  impact  on  the  three 
commenting  paint  firms  of  adding  the 
tree  marking  paints  to  the  Procurement 
List,  the  Committee  noted  that  each  will 
retain  the  opportimity  to  con^ete  to 
supply  a  substantial  conpoaent  of  the 
end  product.  Consequently,  any 
potential  impact  on  those  suppliers  of 
placing  the  tree  mvking  paints  <»  the 
Procurement  List  is  significantly  less 
than  would  be  the  case  if  they  had  no 
sales  prospects  associated  with  the 
paints.  However,  even  in  the  absence  of 
die  opportunity  to  compete,  none  of  the 
commenting  firms  will  in  the 
Committee's  judgment  experience 
severe  adverse  impact  as  a  resuh  of  the 
addition  of  the  ptdnts  to  the 
Procurement  LisL 

With  respect  to  the  current  contractor, 
the  annual  value  of  this  contract 
represents  an  extremely  small 
percentage  of  its  total  sales.  As  a  result, 
even  taking  into  account  that  firm's 
recent  investment  in  specialized  filling 


-  equipment,  the  Committee  doK  not 
consider  the  loss  in  qoestion  to 
constitute  severe  adverse  impact.  With 
respect  to  the  other  two  firms,  one  of 
which  has  not  received  a  coxMract  for 
these  paints  for  several  years,  because 
neither  is  a  current  contractCH-,  their 
objections  to  the  addKion  must  be 
considered  objections  to  losing  the 
opportunity  to  bid  on  fiiture 

-  procurements  for  the  tree  marking 
paints.  Under  the  competitive  bidding 
system,  no  bidder  is  guaranteed  that  it 
vvill  receive  a  contract  Accordingly,  the 
Committee  does  not  consider  loss  of  the 
opportunity  to  bid  on  future 
procurements  to  constitute  severe 
adverse  impact. 

Several  commenters  questioned 
whether  the  nonprofit  agency  would 
meet  the  requirement  of  die  Javits- 
Wagner-O'Day  (JWOD)  Act  diat  75 
percent  of  the  direct  labor  hours  be 
performed  by  people  who  are  blind.  One 
commenter  suggested  diat  the  action 
might  not  create  much  employment  for 
people  who  are  blind.  Another  question 
involved  the  appropriateness  of  a 
majority  of  the  sales  dollws  goii^  to  a 
for-profit  company. 

The  JWOD  Act's  direct  labor 
requirement  with  regard  to  nonprofit 
agencies  employing  blind  persons 
stipulates  that  75%  of  the  total  direct 
labor  hours  performed  by  such  a 
nonprofit  agency  be  carried  out  by 
people  who  are  blind.  Contrary  to  the 
suggestion  by  certain  commenters  and 
confirmed  by  a  court  decision,  there  is 
no  requirement  that  75%  of  the  total 
direct  labor  required  .to  produce  a 
commodity  be  performed  by  people  who 
are  blind.  Every  year  for  the  past 
decade,  people  who  are  blind  have 
performed  over  85%  of  the  direct  labor 
hours  at  the  nonprofit  agency  in 
question.  Consequently,  the  Committee 
has  concluded  that  the  organization  not 
only  meets,  but  substantially  exceeds 
the  direct  labor  requkemoits  of  the 
JWOD  Act. 

In  considering  items  for  the 
Procurement  list,  the  Committee 
focuses  on  the  amount  of  employment 
the  item  will  generate  for  people  with 
severe  disabilities.  Ilie  amount  of  sales 
dollars  paid  to  for-profit  entities  is  not 
an  appropriate  criterion  since  providing 
most  c(»ninodities  to  the  Govemment 
requires  nonprofit  agencies  to  meke 
substoittal  pwwhasesofmateriris  from 
for-profit  finns.  hi  this  case,  the 
Committee  is  satisfied  that  the  amount 
of  employxMnt  thai  wiM  be  Qfilud 
for  people  wbo  are  blind  jo^ifies 
placing  the  paints  on  the  Procurement 
List. 

Two  oonuneato*  mcntiaiMd  the  risk 
assesaatent  study  cunently  uaderwny 


because  of  Federal  employee  ooocems 
dxnit  the  paints'  effects  on  their  health 
and  safety.  One  que^iimed  the 
nonprofit  agency's  ability  to  develop 
any  new  {ommlations  required  as  a 
result  of  the  study,  while  another 
expressed  concerns  that  the  study 
would  be  compromised  by  the  addition 
of  another  paint.  As  indicated  above,  the 
Committee  is  satisfied  that  the  nonprofit 
agency,  working  with  other  firms 
involved  in  formulating  paints,  will  be 
able  to  develop  new  formulations  in 
response  to  internal  or  extonal 
initiatives.  In  addition,  both  the 
nonprofit  agency  and  the  Federal  agency 
which  has  commissioned  the  ri^ 
assessment  study  confirmed  that  the 
nonprofit  agency's  Qualified  Products 
List  paints  are  already  included  in  the 
study.  Consequently,  the  Committee  has 
concluded  that  adding  the  paints  to  the 
JWOD  Program  will  not  compromise  the 
study's  results. 

Two  of  the  three  commenting  paint 
firms  argued  that  tree  marking  paints 
should  not  be  added  to  the  Committee's 
Procurement  List  because  they  are  not 
commodities  and,  thus,  the  Committee 
has  no  authority  over  them.  The  firms 
argue  that  the  paints  are  very  complex 
and  time-consuming  to  produce,  while 
a  commodity  is  a  commonly  available 
item. 

The  word  "commodity,"  as  used  in 
the  JWOD  Act,  is  a  generic  term  fore 
product.  Nonprofit  agencies  are 
currently  producing  many  highly 
complex  items  for  Ae  Govemment 
under  the  JWOD  Program.  Some  of 
these,  like  the  tree  marking  paints,  are 
Qualified  Products  List  items.  The 
Committee  finds  no  basis  in  its 
legislation  or  past  pracdce  that  woidd 
lend  credibility  to  the  contention  that 
tree  marking  paints  are  not  commodities 
within  the  meaning  of  the  Act. 

Several  commenters,  including  all 
three  paint  firms,  contended  that  the 
nonprofit  agency  would  not  be  able  to 
supply  the  paints  at  fair  market  prices 
as  required  by  the  JWOD  Act.  One  cited 
the  agency's  inability  to  win  the 
contract  through  the  competitive 
bidding  pro-  cess  as  evidence  of  its 
position.  The  nonprofit  agency  has  been 
advised  of  the  fidr  market  prices  as 
calculated  from  the  most  recent  set  of 
bids  on  the  basis  of  the  Committee's  £ur 
market  pricing  procedures,  lite 
nonprofit  agency  has  indicated  tiuDogh 
its  central  nonprofit  agency  that  it  is 
willing  to  supply  the  paints  using  those 
prices  as  the  base  prices  for  the  paints, 
in  accordance  with  the  Coamiinee's  lur 
market  pricing  system. 

Comments  were  also  reonved 
regarding  concerns  abottl  the  adverse 
impact  of  adding  the  tcee  marking  paints 


to  the  Procurement  List  on  the 
economies  of  areas  in  which  two  of  the 
three  paint  firms  have  production 
facilities.  The  Committee  believes  that 
any  potential  impact  on  these  areas' 
economies  is  outweighed  by  the 
creation  of  enxployment  for  people  who 
are  bUnd,  whose  nati<»al 
unemployment  rate  substantially 
exceeds  that  of  people  who  are  not  blind 
or  do  not  have  severe  disabilities. 

One  of  the  paint  firms  commented 
that  the  nonprofit  agency  is  not  a 
manufacture-  or  rentier  dealer  under 
the  Walsh-Healey  Pubfic  Qmtiacts  Act, 
and  thus  should  not  be  permitted  to 
supply  the  paints  under  die  JWCH) 
Program.  The  manufacturer/regular 
dealer  requirement  was  repealed  by 
section  7201  of  the  Federal  Acquisition 
Streamlining  Act  of  1994,  Public  Law 
103-455. 

One  Federal  agency  representative 
commented  that,  contrary  to  the 
Committee's  finding  in  its  notice 
announcing  the  proposed  addition, 
placing  the  paints  on  the  Procurement 
List  would  resuk  in  additional  repenting 
by  the  Federal  Gov«iiment.  However, 
the  Committee's  finding,  as  required  by 
the  Regulatory  Flexibility  Act,  applied 
to  additional  repiorting  requiranents  on 
small  entities,  not  on  the  Federal 
Govemment.  This  same  commenter 
challenged  the  Committee's  statement  in 
its  proposal  notice  that  there  are  no 
known  regulatory  ahematives  which 
would  accomplish  the  JWOD  Act 
objectives  in  connection  with  the  tree 
marking  paints.  Since  the  commenter 
suggested  no  such  alternatives  and  did 
not  explain  his  conclusicm,  the 
Committee  has  no  basis  on  which  to 
determine  that  some  other  ahemative 
exists. 

As  a  result  of  changes  in  the  nonprofit 
agency's  supply  approach  Mkiwing  the 
comment  period,  lepiesButativesoftfae 
three  commenting  paint  firms  and  their 
trade  association  appeared  before 
several  Committee  members  and  staff 
prior  to  the  prepanrtion  of  a  decision 
package.  At  that  meetoig,  they  identified 
potential  obstacles  to  supplying  the 
nonprofit  agency  with  paints  or 
concentrates.  ProUens  ctted  induded 
habihty  risks  for  the  paint  firms  since 
they  could  not  control  the  mmprofit 
^ency's  treatment  of  their  paints  during 
the  packaging  and  distribution  process. 
the  complex  nature  of  the  paints,  and 
the  possibility  that  the  approach 
proposed  might  resuh  in  flawed  paints 
because  they  would  have  to  be  handled 
by  a  second  entity  prior  to  reaching  the 
customer. 

One  pamt  company  rqweseutetive 
questioned  the  ability  (rftfae  nonpn^t 
agency  to  schedule  shipments  from  the 
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paint  companies  and  to  the  ciistomer  in 
a  way  that  was  consistent  with  the 
paints'  shelf-life  requirements.  Another 
representative  expressed  doubt  that  her 
firm  could  compete  with  a  paint  or 
concentrate  supplier  located  in  the  same 
town  as  the  nonprofit  agency.  All 
requested  additional  time  to  explore  the 
problems  and  opportimities  associated 
with  supplying  the  paints  or 
concentrates  to  the  nonprofit  agency. 

The  Committee  recognizes  that  the 
approach  to  be  used  by  the  nonprofit 
agency  difiiers  from  that  currently  being 
employed  by  the  paint  companies,  but 
is  not  persuaded  by  the  evidence 
presented  that  the  obstacles  cited  by  the 
paint  companies  and  their  association 
are  insurmountable.  The  Committee 
notes  that  working  out  liability 
responsibilities  with  suppliers  is  a 
normal  business  process  and  that  at 
least  two  of  the  four  firms  identified  as 
potential  suppliers  of  the  paints  or 
concentrates  have  not  raised  the  liability 
issue  as  a  concern.  Moreover,  the 
nonprofit  agency  has  indicated  that  the 
application  of  routine  testing 
procedures  would  identify 
responsibility  for  any  problems  with  the 
paints,  thus  eliminating  the  paint 
manufacturers'  concerns  that  they 
would  be  held  liable  for  mistakes  made 
by  others.  The  Committee  believes  that 
these  same  testing  procedures  wrill 
assure  that  the  products  reoeived  by 
Government  customers  meet  Federal 
specifications. 

With  respect  to  potential  shelf-life 
problems,  the  Committee  believes  that 
the  nonprofit  agency's  record  with  other 
products  with  shelf-lives,  including 
paints  and  a  first  aid  kit  containing 
several  medical  items,  demonstrates  that 
the  agency's  quality  control  expertise  is 
sufficient  to  prevent  the  shipment  of 
paints  without  adequate  shelf-lives.  The 
Committee  does  not  believe  the 
objection  of  one  paint  company  to 
competing  with  a  supplier  in  the 
nonprofit  agency's  city  is  a  sufficent 
reason  for  rejecting  the  proposed 
addition  to  the  Procurement  List. 
Location  advantages  and  disadvantages 
are  present  in  all  open  market 
competition,  and  other  factors  often 
outweigh  disadvantages  associated  with 
transportation  costs.  In  this  respect,  the 
Committee  notes  that  although  the  other 
two  firms  have  similar  location 
disadvantages,  neither  has  raised  this  as 
an  obstacle. 

Atlhe  end  of  the  appearance,  the 
Committee  gave  the  paint  companies 
and  trade  association  an  opportunity  to 
submit  written  versions  of  their 
presentations,  which  they  decided 
against  doing.  The  Government  agency 
which  buys  the  paints  needs  to  procure 
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them  immediai  ely.  In  the  absence  of 
evidence  that  the  Committee's  proposed 
approach  would  cause  insurmountable 
problems  in  pr^ucing  the  paint,  the 
Committee  hasjdecide^  that  no  further 
delay  jn  adding  the  paints  to  the 
Procurement  list  is  acceptable. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities,  fair  market  price,  and 
impact  of  the  addition  on  the  ciurent  or 
most  recent  coatractors,  the  Committee 
has  determined  that  the  commodities 
listed  below  art  suitable  for 
procurement  b|  the  Federal  Government 
under  41  U.S.C   46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  he  following  action  will 
not  have  a  sign  ficant  impact  on  a 
substantial  nur  iber  of  small  entities. 
The  major  facte  rs  considered  for  this 
certification  w(  re: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  tqan  the  small 
organizations  tiat  will  furnish  the 
commodities  td  the  Government. 

2.  The  action'will  not  have  a  severe 
economic  imp^t  on  current  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  smi  11  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  rio  known  regulatory 
alternatives  wh  ch  would  accomplish 
the  objectives  o  '  the  Javits-Wagner- 
O'Day  Act  (41 1  .S.C.  46-48c)  in 
connection  wit  i  the  commodities 
proposed  for  ac  dition  to  the 
Procurement  Li  jt. 

Accordingly,  the  following 
commodities  at  j  hereby  added  to  the 
Procurement  Li  it: 

Tree  Marking  (  aint  and  Tracer  Element 

8010-01-273-3  769 
8010-01-273-3  768 
8010-01-273-3  767 
8010-01-273-3  766 
8010-01-274-2  569 
8010-01-274-2  J68 
8010-01-274-2  564 
8010-01-380-1 779 
8010-01-380-1 770 
8010-01-380-1706 
8010-01-380-lplO 
8010-01-380-1777 
8010-01-380-1 781 
8010-01-380-1 708 
8010-01-273-3  765 
8010-01-273-3  764 
8010-01-273-3  763 
8010-01-273-8  705 
8010-01-274-2  567 
8010-01-274-7  '95 
8010-01-274-2  )63 
8010-01-380-1  '32 
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8010-01-380-1700 
8010-01-380-1727 
8010-01-380-1756 
8010-01-380-1702 
8010-01-380-1745 
8010-01-380-1735 
8010-.O1-274-2574 
8010-01-274-2573 
8010-01-274-2572 
8010-01-274-2571 
8010-01-274-2566 
8010-01-274-2565 
8010-01-274-2562 
8010-01-380-1766 
8010-01-380-1755 
8010-01-380-1769 
8010-01-380-1763 
8010-01-380-1739 
8010-01-380-1757 
8010-01-380-1753 
8010-01-274-2561 
8010-01-274-2560 
8010-01-273-9348 
8010-01-273-9347 
8010-01-273-9345 
8010-01-273-9344 
8010-01-273-9343 
8010-01-295-2896 

This  action  does  not  afiect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverty  L.  Milkman. 
Executive  Director 
IFR  Doc.  94-30973  Filed  12-15-94:  8:45  ami 
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Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  January  17, 1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATKM:  On  July  1, 
1994.  the  Committee  for  Purchase  From 
People  Who  Are  BUnd  or  Severely 
Disabled  published  notice  (59  FR  33958) 
of  proposed  addition  to  the  Procurement 
List. 

Comments  were  received  during  the 
development  phase  of  this  addition  to 
the  Procurement  List  from  the  current 


caotMdor.  who  allied  that  the 
Committee  had  felled  to  ielloiv  its  owa 
regulatioBS  by  not  giving  fajm  actoal 
notice  of  the  propoaad  additioa.  Tike 
contzactor  alsia  ^leysd  thai  loss  of  this 
Brunswick  Naval  Ait  Station  contiact, 
together  writh  two  others  lost  to  the 
Committee's  progcam  in  1993  and  the 

Erobable  loss  of  another  in  1994  would 
ave  a  significant  impact  on  the 
contractor's  Iwisiness  Tke  contractor 
also  alleged  that  the  Committee  ami 
NISH  are  prejudicial  towards  it  in  their 
choices  of  services  beti^  added  to  the 
Procuremem  List. 

The  Committee  is  required  by  its  law, 
at  41  U.S.C.  47(aH2).  to  use  the  informal 
rulonaking  procedure  set  forth  in  5 
U.S.C  553  «^en  adding  commodities  or 
services  to  the  Proctirement  List.  This 
rulemaking  procedure  mandates  notice 
in  &e  Federal  Register  rather  than 
actual  notice  to  afiiected  parties.  In  this 
case,  the  contractor  later  received  actual 
notice,  as  the  Committee  wrote  to  him 
requesting  sales  data  for  the  company 
and  responding  to  the  other  allegations 
in  his  comments.  The  Committee's 
letter,  and  a  subsequent  telephcme 
conversation  between  the  contractor  and 
the  Committee's  Executive  Director, 
emphasized  that  the  Committee  would 
consider  the  impact  of  the  addition  on 
the  contractor  to  be  minimal  if  the  data 
was  not  submitted.  Nevertheless,  the 
contractor  failed  to  submit  the  data  and 
conceded  in  the  telephone  convereatioo 
that  the  impact  of  losing  the  Bnmswick 
contract  alone  would  not  be  severe. 

In  reaching  its  conclusion  thai  adding 
the  Brunswick  food  service  to  the 
Procurement  List  would  not  have  a 
severe  adverse  impact  on  the  contractor, 
the  Committee  took  into  account  the 
impact  of  the  two  1993  additions  to  the 
Procurement  List,  as  well  as  a  1989  addi 
tion  where  the  finn  was  the  current 
contractor.  The  Committee  also  declined 
to  process  an  addition  action  for  the 
other  contract  (a  food  service  in 
Mississippi)  mentioned  by  the 
contractor  as  a  possible  additional  loss 
to  the  Committee's  program.  This 
decision  reflected  the  Committee's 
concern  that  placing  the  Mississippi 
food  service  contract  on  the 
Procurement  List  at  this  time  might 
cause  severe  adverse  impact  on  the 
contractor.  As  the  decision  indicates, 
the  Committee  has  taken  pains  to  assure 
that  its  actions  do  not  have  a 
disproportional  impact  on  this 
contractor,  so  the  Committee  denies  any 
prejudice  towards  the  contractor. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  i^encies  to  provide 
the  service,  fidr  market  price,  and 
impact  of  tfie  addition  on  the  currnU  or 
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most  recent  oontnctois,  the  QomminBe 
has  determined  tiiat  the  service  listed 
below  are  suitable  for  procunacnt  by 
the  Federal  Government  nader  41  U.S.C 
46-48G  and  41  CFR  51-2.4. 

I  cntify  that  the  foUowi^  «ctkm  vriU 
not  have  a  significant  impact  on  a 
substantial  number  of  sarnU  entities. 
The  maior  fectms  ooosidefed  far  this 
certification  were: 

1.  The  action  will  not  resuH  in  any 
additional  raiting,  recordkeqnng  or 
other  oomphanpe  requirements  for  small 
entities  other  than  the  small 
organizations  that  wiU  hunisfa  the 
service  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  die  Procurement  List: 

Food  Service  Attendmt.  Naval  Air  Slatioii 
Galley,  Building  201,  New  Brunswick, 
Maine 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  elective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  MUlcman, 
Executive  Director. 

IFR  Doc.  94-30972  Filed  12-15-94;  8:45  anl 
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Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 


SUMMARY:  This  actitm  adds  to  the 
Procurement  List  commodities,  mifitary 
resale  commodities  and  serv  ices  to  be 
fomisbed  by  noi^irofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabifities. 
EFFECTIVE  DATE:  January  17, 1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1 735  Jefferson  Dsvis  Highway, 
Arlington,  >«rginia  222<J2-3461. 
FOR  FURTHER  INFORMATION  COKTACT: 
Beverly  Milkman  (703)  603-7740. 
StIPPLEMENTARV  MFORMATKM:  On  July 
15.  29.  Ck:tober  21,  28  and  hioveaitet  4. 
1994.  the  Committee  for  Purchase  From 


People  Who  Are  Blind  or  Severety 
DisaUed  pnbfisfaed  notices  [59  F.R. 
36168.  38586.  53141.  54109  and  55256) 
of  proposed  additions  to  the 
Procurement  List. 

Aft»  consideratioB  of  the  material 
presented  to  it  concerning  cap^itlity  of 
quaUfied  nonprofit  agencies  to  provide 
the  commodities,  military  resale 
commodities  and  services,  fair  market 
price,  and  impact  of  the  additions  on 
the  current  or  most  recent  contractots. 
the  Committee  has  determined  that  the 
commodities,  mifitary  resale 
commodities  and  services  listed  behjw 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  Ae  follovring  action  will 
not  have  a  siyiificant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities,  military  resale 
commodities  and  services  to  the 
GoverrunenL 

2.  The  action  will  not  have  a  sevttre 
economic  impact  on  current  cootractns 
for  the  commodities,  military  resale 
commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furai^  the 
commodities,  mihtary  resale 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomphsb 
the  objectives  of  the  Javiis-Wagner- 
O'Day  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodities, 
military  resale  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List 

Accordingly,  the  following 
commodities,  milito-y  resale 
conunodities  and  services  are  hereby 
added  to  the  Procurement  List 

Commodities 

Napkin.  Table,  Paper 
8540-01-350-«417 
854O-01-351-215O 

Military  Resale  CaauoodiUM 

Broom,  Corn 

M.R.  960 
Mop,  Deck 

M.R.  961 
Mop.  Roller  and  Refill 

M.R.  930 

MR.  940 (refiH) 

Services 

JanitOTi*l/Cuslodiai.  Federal  Complex.  Fkwrs 
6.  7  and  8.  Ralragh,  North  Carolina 
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Janitorial/Custodial,  Naval  Ordnance  Center, 
Pacific  Division,  Detachment  Port 
Hadlock.  Port  Hadlock.  Washington 

lanitorial/Custodial,  Federal  Building, 
Huntington,  West  Virginia 

JanitoriaiyCustodial.  Sidney  L.  Christie 
Federal  Building,  Huntington,  West 
^  Virginia 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Bevwif  L.  Milkman.     ' 
Executive  Director. 

|FR  Doc.  94-30974  Filed  12-15-94;  8:45  ami 
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Procurement  List;  Proposed  Addition 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Addition  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  17, 1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U  S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 


3.  The  action  »rill  result  in 
authorizing  smvl  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  nb  known  regulatory 
alternatives  whfch  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OT»ay  Act  (41  q.S.C.  46-48c)  in 
connection  vn\h  the  service  proposed 
for  addition  to  tjie  Procurement  List; 

Comments  onj  this  certification  are 
invited.  Conunoiters  should  identify  the 
statement(s)  imderlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  ad  lition  to  Procurement 
List  for  product  on  by  the  nonprofit 
agency  listed: 

Janitorial/Custodi  il.  Headquarters,  DLA 
Complex,  Buiding  2462,  8725  John  J. 
Kingman  Roa^,  Fort  Belvoir,  Virginia 

NPA.  The  Chimes  Inc.,  Baltimore,  Maryland 

Beverly  L.  Milknu  m. 

Executive  Directm 

[FR  Doc.  94-30971 1  Filed  12-15-94;  8:45  ami 
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AGENCY: 

People  Who  Art 
Disabled 


ACTION:  Propose  1  additions  to 
procurement  lis . 


Procurement  Li  tt;  Proposed  Additions 

Committee  for  Purchase  From 
Blind  or  Severely 


SUMMARY:  The  C  ammittee  has  received 
proposals  to  adc  to  the  Procurement  List 
services  to  be  fu  -nished  by  nonprofit 
agencies  emplo]  ing  persons  who  are 
blind  or  have  ot  ter  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  Januaryjl7, 1995. 
ADDRESSES:  Conimittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Cryst^  Square  3,  Suite  403. 
1735  Jefferson  Dbvis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkmati  (703)  603-7740. 

SUPPLEMENTARY  Information:  This 
notice  is  publisned  pursuant  to  41 
U.S.C.  47(a)(2)  ^d  41  CFR  51-2-3.  Its 
purpose  is  to  previde  interested  persons 
an  opportimity  tp  submit  comments  on 
the  possible  imnact  of  the  proposed 
actions.  | 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Govenunent  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  hsted  below  from 
nonprofit  agencfes  employing  persons 
who  are  blind  o4  have  other  severe 
disabilities. 

I  certify  that  t  e  following  action  will 
not  have  a  signi  icant  impact  on  a 
substantial  num  )er  of  small  entities. 


The  major  factors  considered  for  this 
certification  were; 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  fiimish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  imderlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Proctirement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Janitorial/Custodial 

Basewide 

Dover  Air  Force  Base,  Delaware 
NPA:  The  Chimes.  Inc. 
Baltimore,  Maryland 

Janitorial/Custodial 

U.S.  Coast  Guard  Air  Station 

Cape  Cod 

Otis  ANGB,  Massachusetts 

NPA:  Nauset,  Inc. 

Hyannis,  Massachusetts 

Beverly  L.  Milkman. 

Executive  Director. 

(FR  Doc.  94-30976  Filed  12-15-^4;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  Of  Intent  To  Prepare 
Environmental  Impact  Statement  for 
ttie  Conversion  of  F-15  Fighter  Aircraft 
at  Dobbins  AFB,  Marietta,  Georgia,  to 
B-1B  Bomber  Aircraft  at  Robins  AFB, 
Warner  Robins,  GA 

The  United  States  Air  Force  and  the 
Air  National  Guard  are  announcing  their 
intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  analyze  the 
proposed  action  regarding  the 
conversion  of  F-15  fighter  aircraft  at 
Dobbins  AFB,  Marietta,  GA  to  B-lB 
bomber  aircraft  at  Robins  AFB,  Warner 
Robins.  GA.  This  will  be  known  as  the 
Robins  B-lB  EIS. 

The  Air  National  Guard  also  proposes 
to  modify  training  airspace  that  services 
the  Savannah  Combat  Readiness 
Training  Center  (CRTC)  area.  Existing 


charted  airspace  which  includes  the 
Quick  Thrust  Military  Operations  Areas 
(MOAs),  Fort  Stewart  MOAs.  Gator 
MOAs,  would  be  modified  and  named 
Coastal  MOA.  Restricted  Area  R-3007 
would  also  be  modified.  These  proposed 
modifications  are  primarily  designed  to 
accommodate  realistic  training 
requirements  for  military  fighter  units 
including  Air  Force,  Navy  and  Marines 
and  would  also  satisfy  realistic  training 
requirements  of  the  B-lB. 

The  proposed  actions  imder 
consideratioa  would  address  the 
conversion  of  the  F-15  aircraft  to  B-lB 
aircraft  and  the  resultant  potential 
environmental  impacts  at  both  sites,  the 
airspace  training  requirements  for  the 
B  IB  in  the  region,  and  the 
modification  of  training  airspace 
servicing  the  Savannah  CRTC. 

The  Air  Force  and  Air  National  Guard 
are  planning  to  conduct  a  series  of 
Scoping  meetings  on  the  following  dates 
and  times  at  the  indicated  locations: 

1.  A.  L.  Burruss  Auditorium,  Southern 
College  of  Technology.  Marietta. 
Georgia.  January  5. 1995,  7:00  PM. 

2.  Wellston  Center,  155  Maple  Street. 
Warner  Robins.  Georgia.  January  10 
and  11. 1995.  7.00  PM 

3.  Altamaha  Technical  histitute 
Auditorium,  Jesup,  Georgia.  January 
12.  1995.  7:00  PM. 

The  purpose  of  these  meetings  is  to 
present  information  concerning  the 
proposed  actions  and  alternatives  under 
consideration  and  to  solicit  public  input 
with  respect  to  issues  to  be  addressed, 
effort  to  be  expended,  and  alternatives 
that  should  be  addressed  in  the  EIS. 
Questions  or  clarifications  concerning 
the  proposal  or  any  other  information 
presented  will  be  answered  as  they 
relate  to  the  scope  of  the  effort 
anticipated. 

The  Scoping  meetings  will  include 
opportvmities  for  clarification  of  the 
proposal  and  statements  from 
representatives  of  government  agencies 
and  the  public.  To  ensure  the  maximum 
opportunity  for  public  participation, 
initial  presentations  and  questions  by 
individuals  will  be  limited  to  a 
maximum  of  five  minutes  imtil  all  those 
desiring  an  opportunity  to  speak  have 
been  accommodated.  Additiona] 
presentations  and  questions  will  be 
accepted  at  the  end  of  the  meeting. 
Submission  of  written  comments  and 
questions  will  be  accepted.  Submission 
of  written  comments  is  encouraged  but 
is  not  required.  Written  comments  and 
questions  of  any  length  submitted  at  the 
meeting  or  during  the  scoping  period 
will  be  considered  in  their  entirety  and 
will  carry  the  same  weight  as  oral 
comment. 


To  ensure  the  Air  Force  and  the  Air 
National  Guard  have  sufficient  time  to 
consider  pubhc  input  on  issues  and 
alternatives  in  the  preparation  of  the 
Draft  EIS.  comments  should  be 
submitted  to  the  address  below  by 
February  1 ,  1995.  The  Air  Force  and  Air 
National  Guard  will  accept  comments  at 
the  address  below  at  any  time  during 
the  environmental  impact  analysis 
process. 

For  further  information  concerning 
the  preparation  of  the  EIS  for  the  Robins 
B-lB  EIS.  or  to  provide  written 
comment,  contact:  Program  Manager, 
Robins  B-l  EIS.  Air  National  Guard 
Readiness  Center,  ANGRC/CEVP,  3500 
Fetchet  Avenue,  Andrews  Air  Force 
Base,  MD  20331-5157. 
Patsy  ;.  Conner, 

Air  Force  Federal  Regista- Liaison  Officer 
(FR  Doc  94-30979  Filed  12-15-94;  8:45  am) 
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Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  10  January  1995. 

Tune  of  Meeting:  1000-1600. 

Place:  Pentagon,  Washington,  DC 

Agenda:  The  Army  Science  Board 
Acquisition  Reform  Issue  Group  will  meet  to 
begin  discussion  of  the  study  plan  for 
reviewing  the  Management  and  Control  Costs 
of  Acquisition  Programs.  This  meeting  will 
be  open  to  the  public.  Any  interested  person 
may  attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in  the 
manner  permitted  by  tlie  committee.  The 
ASB  Administrative  OfBcer,  Sally  Warner, 
may  be  contacted  for  further  information  at 
703)  695-0781. 

Sally  A  Warner. 

Administrative  Officer  Army  Science  Board. 
(FR  Doc.  94-30883  Filed  12-15-94;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Coiiection  Requests 

AQENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 


SUMMARY:  The  Director,  hiformaUon 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 


DATES:  An'expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  January  31, 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
AttenUon:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  5524. 
Regional  Office  Building  3,  Washington, 
DC.  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  hiformation 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reducation  Act 
of  1980  (44  U.S.C  Chapter  3517) 
requires  that  the  Director  of  OMB 
provide  interested  Federal  agencies  and 
persons  an  early  opportunity  to 
comment  on  information  collection 
requests.  OMB  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  pubfic  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations. 

The  Director.  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (ij 
«  Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  pubUc;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  December  13, 1994. 
Gloria  Parker, 
Director,  Information  Resources  Group. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Revievi':  EXPEDITED 
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Title:  Application  for  Assistance — 
Impact 'Aid 

Frequency.  Annually 

Affected  Public:  Individuals  or 
households:  state  or  local 
governments 

Reporting  Burden: 
Responses:  1.018,050 
Burden  Hours:  2,033.350 

Recordkeeping  Burden. 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  form  will  be  used  by 
State  Educational  Agencies  (SEAs)  to 
apply  for  funding  under  the  Impact 
Aid  Program  (lAP).  The  Department 
will  use  the  information  to  make  grant 
awards. 

Additional  Information.  Ed  is  requesting 
an  OMB  approval  by  January  31. 
1995.  lAP  needs  adequate  time  to 
process  the  volume  of  application 
data  involved  in  order  to  make  timely 
payments  in  the  fall.  In  addition,  lAP 
needs  to  the  ability  (time)  to  conduct 
reviews,  whether  through  site  or  mail- 
in,  to  ensure  accuracy  of  payments, 
and  to  avoid  overpayments. 

IFR  Doc  94-31012  Filed  12-15-94:  8:45  ami 
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[CFDA  NO.:  84.05^ 

Cooperative  Education  Program; 
Wlthdravval  of  Qosing  Date  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1995 

SUMMARY:  On  June  10, 1994  a  notice  was 
published  in  the  Federal  Register  (59 
FR  30192]  inviting  applications  for  new 
awards  under  the  Cooperative 
Education  Program  for  FY  1995 

The  Department  of  Education 
withdraws  this  notice  inviting 
applications  for  new  awards  for  FY  1995 
under  this  program.  The  Department 
will  not  make  new  awards  in  FY  1995 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  V.  Payne,  U.S.  Department  of 
Education,  600  Independence  Avenue. 
S.W.,  Portals  Building.  Suite  C-80, 
Washington.  D.C.  20202-5329. 
Telephone:  (202)  260-3291.  hitemet 
address:  VICKI— PAYNE@ED.GOV:  Fax: 
(202)  260-7615.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
'.(950:  on  the  Internet  Gopher  Server  at 


Gopher.ED£OV  4mder 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  noticf  for  a  discretionary 
grant  competitioa  is  the  notice 
published  in  the  federal  Register 

Progran  Authoriijr:  20  U.S.C.  1133a- 

1333c.  r 

Dated:  December  12. 1994. 
David  A.  LMiganecler, 


Assistant  Secretary 
Education. 


(FR  Doc.  94-31017   'iled  12-15-94;  8:45  ami 
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AGENCY:  National  Assessment 
Governing  Board; 
ACTION:  Notice  of 


Committee  of  the 
Governing  Board 


or  Postsecondary 


National  Assessqtent  Gioveming  Board 

issment 

Education. 


nee  ting. 


SUMMARY:  This  nc  tice  sets  forth  the 
schedule  and  pro  losed  agenda  of  a 
forthcoming  meet  ng  of  the  Executive 


Mational  Assessment 
This  notice  also 
describes  the  funqtions  of  the  Board. 
Notice  of  this  me<  ting  is  required  under 
Section  10  (a)  (2)  )f  the  Federal 
Advisory  Commit  lee  Act.  This 
document  is  inten  ded  to  notify  the 
general  public  of  heir  opportunity  to 
attend. 

DATE:  January  5, 1  995. 
TIME:  11:00  a.m.-  2:30  p.m.  (e.s.t.) 
LOCATION:  800  No  th  Capitol  Street  NW.. 
Suite  825,  VVashii  gton,  D.C. 
FOR  FURTHER  INFO  IMATION  CONTACT: 
Mary  Ann  Wilmet,  Operations  Officer 
National  Assessment  Government 
Board,  Suite  825.  BOO  North  Capitol 
Street  NW.,  Washington,  D.C.  20002- 
4233.  Telephone:  (202)  357-6938. 
SUPPLEMENTARY  If^ORMATKM:  The 
National  Assessment  Governing  Board 
is  .established  unc  er  section  412  of  the 
National  Educatic  ri  Statistics  Act  of 
1994  (Title  IV  of  t  le  Improving 
America's  School  i  Act  of  1994). 

The  Board  is  es  ablished  to  formulate 
poUcy  guidelines  for  the  National 
-Assessment  of  Educational  Progress. 
The  Board  is  respliasible  for  selecting 
subject  areas  to  ba  assessed,  for  each 
grade  and  subiect  Rested,  and 
establishing  stand  srds  and  procedures 
for  interstate  and  i  lational  comparisons 

The  Executive  ( lommittee  of  the 
National  Assessm  jnt  Governing  Board 


will  meet  January 
A.M.  until  12:30  F 


NAEP  schedule  o 


5.  1995  from  11:00 
M.  Because^this  is  a 
teleconference  m«  eting,  facilities  will  be 
provided  so  the  pi  iblic  will  have  access 
to  the  Committee'  i  deliberations.  The 
Committee  will  re  k^iew  and  discuss 
information  perta  ning  to  a  "core" 


subjects  to  be 


assessed  during  the  remainder  of  this 
decade. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment    . 
Governing  Board,  Suite  825. 800  North 
Capitol  Street  NW.,  Washington.  D.C. 
from  8:30  a.m.  to  5:00  p.m. 

Dated:  December  12, 1994. 
Roy  Tniby, 

Executive  Director,  National  Assessment 
Governing  Board. 

[FR  Doc.  94-30876  Filed  12-15-94;  8:45  ami 
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Office  of  Postsecondary  Education 

Federal  Peitins  Loan,  Federal  Work- 
Study,  and  Federal  Supplementai 
Educational  Oppoituntty  Grant 
Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
institutions  to  file  an  "Application  for 
Institutional  Participation"  (ED  Form 
E4a-34P,  OMB  #1840-0098)  to 
participate  in  the  Federal  Perkins  Loan. 
Federal  Woik-Study,  and  Federal 
Supplemental  Educational  Opportunity 
Grant  programs  for  the  1995-96  award 
year 

SUMMARY:  The  Secretary  invites 
currently  ineligible  institutions  c^ 
higher  education  that  filed  a  Fiscal 
Operations  Report  and  Application  to 
Participate  (HSAP)  (ED  Form  646-1)  in 
one  or  more  of  the  "campus-based 
progranis"  for  the  1995-96  award  year 
to  submit  to  the  Secretary  an 
"Application  for  Institutional 
Participation"  and  all  documents 
required  for  an  eligibility  and 
certification  determination. 

The  campus-based  programs  are  the 
Federal  Perkins  Loan  Program,  the 
Federal  Work-Study  Program,  and  the 
Federal  Supplemental  Educational 
Opportunity  Grant  Program  and  are 
authorized  by  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended.  The 
1995-96  award  year  is  July  1, 1995. 
through  June  30, 1996. 
DATES:  Closing  Date  for  Filing 
Application  and  Required  Documents. 
To  participate  in  the  campus-based 
programs  in  the  1995-96  award  year,  a 
currently  ineligible  institution  must   ' 
mail  or  hand-deliver  its  "Application 
for  Institutional  Participation"  on  or 
before  January  17, 1995.  The  application 
along  with  all  documents  required  for 
an  eligibility  and  certification 
determination  must  be  submitted  to  the 
Institutional  Participation  Division  at 
one  of  the  addresses  indicated  below 
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ADDRESSES:  Applications  and  Required 
Documents  Delivered  by  Mail.  An 
mstitutional  participation  application 
and  required  documents  delivered  by 
mail  must  be  addressed  to  the  U.S. 
Department  of  Education,  Office  of 
Postsecondary  Education.  Institutional 
Participation  Division,  600 
Independence  Avenue,  S.W.,  Room 
3522,  R.O.B.  3,  Washington,  DC  20202- 
5323 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following:  (1)  A  legibly  dated  U.S. 
Postal  Service  postmark;  (2)  a  legible 
mail  receipt  with  the  date  of  mailing 
stamped  by  the  U.S.  Postal  Service;  (3) 
a  dated  shipping  label,  invoice  or 
receipt  from  a  commercial  carrier;  or  (4) 
any  other  proof  of  mailing  acceptable  to 
the  Secretary  of  Education. 

If  an  application  is  sent  through  the 
I   S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 
An  applicant  should  note  that  the 
U.S  Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant 
should  check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Institutions  that  submit  institutional 
participation  applications  and  required 
documents  after  the  closing  date  will 
not  be  considered  for.  funding  imder  the 
campus-based  programs  for  award  year 
1995-96 

Applications  and  Required 
Documents  Delivered  by  Hand.  An 
mstitutional  participation  application 
and  required  documents  delivered  by 
hand  must  be  taken  to  the  U.S. 
Department  of  Education,  Office  of 
Postsecondary  Education,  Institutional 
Participation  Division,  7th  &  D  Streets, 
S.W.,  GSA  Building,  Room  3532, 
Washington,  D.C.  20407.  We  will  accept 
hand-delivered  applications  between 
8:00  a.m.  and  4:30  p.m.  (Eastern  time) 
daily,  except  Saturdays,  Sundays,  and 
Federal  holidays.  An  institutional 
participation  application  for  the  1995- 
96  award  year  that  is  delivered  by  hand 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date 

SUPPLEMENTARY  INFORMATION:  Under  the 
three  campus-based  programs,  the 
Secretary  allocates  funds  to  eligible 
institutions  of  higher  education.  The 
Secretary  will  not  allocate  funds  under 
the  campus-based  programs  for  award 
year  1995-96  to  any  currently  ineligible 
mstitution  unless  the  institution  files  its 
"Application  for  Institutional 
Participation"  and  other  required 
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documents  by  the  closing  date.  If  the 
institution  submits  its  institutional 
participation  application  or  other 
required  documents  after  the  closing 
date,  the  SecretiCfy  will  use  this 
application  in  determining  the 
institution's  eUgibility  to  participate  in 
the  campus-based  programs  beginning 
with  the  1996-97  award  year. 

For  purposes  of  this  notice,  ineUgible 
institutions  only  include: 

(1)  An  institution  that  has  not  been 
designated  as  an  eligible  institution  by 
the  Secretary  but  has  previously  filed  a 
nSAP;  or 

(2)  An  additional  location  of  an 
eUgible  institution  that  is  currently  not 
included  in  the  Department's  eligibility 
certification  for  that  eligible  institution 
but  has  been  included  in  the 
institution's  1995-96  FISAP. 

The  Secretary  wishes  to  advise 
institutions  that  the  institutional 
eligibility  form,  "Application  for 
Institutional  Participation,"  should  not 
be  confused  with  the  FISAP  form  that 
institutions  were  required  to  submit 
electronically  by  October  1, 1994,  in 
order  to  be  considered  for  frmds  imder 
the  campus-based  programs  for  the 
1995-96  award  year. 

Applicable  Regulations 

The  following  regulations  apply  to  the 
campus-based  programs: 

(IJ  Student  Assistance  General 
Provisions,  34  CFR  Part  668. 

(2)  Federal  Perkins  Loan  Program,  34 
CFR  Part  674. 

(3)  Federal  Work-Study  Program,  34 
CFR  Part  675. 

(4)  Federal  Supplemental  Educational 
Opportunity  Grant  Program,  34  CFR  Part 
676. 

(5)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  Part  600. 

(6)  New  Restrictions  on  Lobbying,  34 
CFR  Part  82. 

(7)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
Part  85. 

(8)  Drug-Free  Schools  and  Campuses, 
34,  CFR  Part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  designation  of 
eligibility,  contact:  Jack  C  Reynolds, 
Acting  Director,  histltutional 
Participation  Division,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  Room  3030, 
Regional  Office  Building  3.  600 
Independence  Avenue,  S.W., 
Washington,  D.C.  20202-5323. 
Telephone:  (202)  708-4906. 

For  technical  assistance  concerning 
the  FISAP  or  other  operational 


procedures  of  the  campus-based 
programs,  contact:  Judy  Norris,  Acting 
Chief,  Disbursement  Branch,  Ctoipus- 
Based  Programs  Financial  Management 
Division,  Room  4621,  Regional  Office 
Building  3.  600  Independence  Avenue, 
S.W.,  Washington,  D.C.  20202-5347. 
Telephone:  (202)  708-9757.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

(Authority:  20  U.S.C.  1087aa  et  seq.;  42 
U.S.C  2751  et  seq.;  and  20  U.S.C  1070b  et 
seq.) 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program: 
84.033  Federal  Work-Study  Program;  84.038 
Federal  Perkins  Loan  Program) 

Dated:  December  12, 1994. 
David  A.  Longaneclcer, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  94-30978  Filed  12-15-94:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproliferatlon;  Proposed 
Sut>sequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  of  the 
following  sale:  Contract  Number  S-EU- 
1034,  for  the  sale  of  25  milligrams  of  the 
isotope  uranium-234;  1,000  milUgrams 
of  the  isotope  uranium-236;  5,000 
milligrams  of  the  isotope  uranium-235; 
and  5,000  milligrams  of  the  isotope 
uranium-238  to  the  National  Physical 
Laboratory  in  the  United  Kingdom  for 
use  as  reference  materials  for  mass 
spectrometry. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 
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Issued  in  Washington.  D.C  on  December 
13,1994. 

Edward  T.Fd. 

Acting  Director.  International  and  Regional 

Security  Division,  Office  of  Anns  Control  and 

Nonprolifeiation. 

|FR  Doc.  94-31000  Filed  12-15-94;  8:45  am] 
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Office  of  Arms  Control  and 
Nonproiiferatlon;  Proposed 
Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Japan  concerning  Peaceful  Uses  of 
Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  of  the 
following  sale:  Contract  Number  S-JA- 
456.  for  die  sale  of  29.99  grams  of 
uranium  enriched  to  93.122  percent  in 
the  isotope  uranium-235  to  tne  Power 
Reactor  and  Nuclear  Fuel  Development 
Corporation,  Japan  for  use  as  standard 
reference  material. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington.  D.C  on  December 
13. 1994. 
Edward  T.  Fei. 

Acting  Director,  International  and  Regional 
Security  Division,  Office  of  Arms  Control  and 
Nonproliferation. 

IFR  Doc.  94-31001  Filed  12-15-94;  8:45  am] 
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Office  of  Environmental  Management; 
Federal  Advisory  Committee  to 
Develop  On*Sits  Innovative 
Tecfmologles  for  Environmental 
Management  Renewal 

Pursuant  to  Section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act.  and  in 
accordance  with  Title  41  of  the  Code  of 
Federal  Regulations,  section  101- 
6.1015(a).  and  following  consultation 
with  the  Committee  Management 
Secretariat.  General  Servicers 
'  administration,  notice  is  hereby  given 
that  the  Federal  Advisory  to  Develop 
On-Site  Innovative  Technologies  for 


Environmental  Management  has  been 
renewed  for  a  twoiyear  period  beginning 
in  December  19941  The  Committee  will 
continue  to  provi4e  a  advice  to  the 
Departments  of  Ei^ergy,  Defense, 
Interior,  the  Enviibnmental  Protection 
agency  and  the  Western  Governors' 
Association  on  how  to  carry  out  the 
tasks  outlined  in  4  Memorandum  of 
Understanding  (MOU)  signed  by  the 
above  on  July  22, 1991. 

The  renewal  of  the  Federal  Advisory 
Committee  to  Develop  On-Site 
Innovative  Technologies  for 
Environmental  M^agement  has  been 
determined  to  be  i  essential  to  the 
conduct  of  the  E)e  lartment  of  Energy 
business  and  to  b<  in  the  public  interest 
in  connection  wit  i  the  performance  of 
duties  imposed  u  ion  the  Department  of 
Energy  by  law.  Tl  e  Committee  will 
operate  in  accord  mce  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95- 
91),  and  rules  ancj  regulations  issued  in 
implementation  c»  those  Acts. 

Further  information  regarding  this 
Advisory  Committee  can  be  obtained 
from  Mr.  Texas  C  lee.  Technical 
Advisor,  at  (202)  i  86-6382. 

Issued  in  Washin  ,ton,  D.C.  on  December  9, 
1994. 

JoAnne  Whitman, 
Deputy  Advisory  Committee  1 
Officer. 

(FR  Doc.  94-31002 
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Federal  Energy  Ifegulatory 
Commission 

[Docket  No.  ER94-i  195-000] 


Sierra  Pacific  Poiver 
Electric  Rate  anc 
Filings 


December  7, 1994 

Take  notice  tha  t 
have  been  made 


Manogemenf 
iled  2-15-94;  8:45  am] 


Company,  et  aL; 
Corporate  Regulation 


the  following  filings 
ith  the  Commission: 


1.  Sierra  Pacific   'ower  Company 

(Docket  No.  ER94-1 195-000) 

Take  notice  the  t  on  November  16, 
1994,  Sierra  Paci  ic  Power  Company 
(Sierra),  amendec  its  filing  in  this 
docket  by  the  sul  mission  of  information 
in  response  to  in  armal  communication 
received  by  Sierr  i  from  the  Commission 
sta^. 

Sierra  asserts  tiat  this  amendment 
filing  has  been  sefved  on  Mt.  Wheeler 
Power,  Inc.  and  oki  the  regulatory 
commissions  of  Nevada  and  California. 

Comment  doteJ  December  20, 1994,  in 
accordance  with  Handard  Paragraph  E 
at  the  end  of  this  notice. 


UMI 


2.  Southnvestem  Electric  Power 
Company 

[Docket  No.  ER94-1 4 28-000] 

Take  notice  that  on  November  22, 
1994,  Southwestern  Electric  Power 
Company  (SWEPCO),  tendered  for  filing 
an  amendment  to  its  Coordination  Sales 
Tariff,  filed  July  1, 1994.  Under  the 
Coordination  Sales  Tariff.  SWEPCO  will 
make  Economy  Energy,  Short-Term 
Power  and  Energy,  General  Purpose    - 
Energy  and  Emergency  Energy  Service 
available  to  customers  upon  mutual 
agreement.  The  amended  fiUng  makes 
limited  changes  in  selected  terms  and 
conditions  of  the  Tariff  and  associated 
Service  Schedules  and  in  the  level  of 
SWEPCO's  purchase  and  resale  adder. 

SWEPCO  revised  the  requested 
effective  date  from  August  31, 1994  to 
November  1, 1994.  Copies  of  this  filing 
were  served  on  the  Arkansas  Public 
Service  Commission,  the  Louisiana 
Public  Service  Commission  and  the 
Public  Utility  Commission  of  Texas.  A 
copy  of  the  filing  is  also  available  for 
public  inspection  at  SWEPCO's  offices 
in  Shreveport,  Louisiana. 

Comment  date:  December  21 ,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Allegheny  Generating  Ccmpany 

IDocket  No.  ER95-144-0001 

Take  notice  that  on  October  31, 1994, 
Allegheny  Generating  Company 
tendered  for  filing  an  amendment  to  its 
October  28, 1994,  filing  submitted  in  the 
above-referenced  docket. 

Comment  date:  December  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  England  Power  Company 

IDocket  No.  ER95-17J-O0O] 

Take  notice  that  New  Englemd  Power 
Company  (NEP)  on  November  9, 1994. 
tendered  for  filing  a  service  agreement 
for  system  sales  service  under  NEP's 
FERC  Electric  Tariff,  Original  Volume 
No.  5  to  Ohio  Edison. 

Comment  date:  December  21. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Virginia  Electric  and  Power 
Company 

IDocket  No.  ER95-238-0001 

Take  notice  that  on  November  29, 
1994,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Service  Agreement  between  GPU 
Service  Corporation  as  agent  for  and  on 
behalf  of  Pennsylvania  Electric 
Company,  MetropoUtan  Edison 
Company  and  Jersey  Central  Power  & 
Light  Company  (Eligible  Purchaser)  and 
Virginia  Power  dated  November  1. 1994. 


under  the  Power  Sales  Tariff  to  EUgible 
Purchasers  dated  May  27, 1994.  Under 
the  tendered  Service  Agreement 
Virginia  Power  agrees  to  provide 
services  to  Eligible  Purchaser  under  the 
rates,  terms  and  conditions  of  the  Power 
Sales  Tariff  as  agreed  by  the  parties 
pursuant  to  the  terms  of  the  applicable 
Service  Schedules  included  in  the 
Power  Sales  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  December  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  United  Illmninating  Company 

IDockel  No  ER95-239-0001 

Take  notice  that  on  November  29, 
1994,  The  United  Illuminating  Company 
(UI),  submitted  for  informational 
purposes  all  individual  Purchase 
Agreements  executed  under  UI's 
Wholesale  Electric  Sales  Tariff.  FERC 
Electric  Tariff,  Original  Volume  No.  2 
during  the  six-month  period  of  May  1, 
1994  through  October,  1994. 

Comment  date  Decemtjer  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

7.  Allegheny  Power  Service 
Corporation,  on  behalf  of  The  Potomac 
Edison  Company 

IDocket  No  ER95-240-0001 

Take  notice  that  on  November  28. 
1994,  Allegheny  Power  Service 
Corporation  on  behalf  of  The  Potomac 
Edison  Company  filed  Supplement  No. 
3  to  the  above-captioned  proceeding  to 
give  notice  to  two  new  delivery  points 
for  the  supply  of  power  to  Old 
Dominion  Electric  Cooperative  under  its 
FERC  Electric  Tariff  First  Revised 
Volume  No.  3. 

Copies  of  this  filing  have  l>een 
provided  to  the  Maryland  Pubfic  Service 
Commission,  the  Virginia  State 
Corporation  Commission,  the  West 
Virginia  Public  Service  Commission, 
and  Old  Dominion  Electric  Cooperative. 

Comment  date:  December  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Montanp  Electric  Company 

{Docket  No.  ER9S-241-000i 

Take  notice  that  on  November  28, 
1994.  Montaup  Electric  Company 
(Montaup  of  the  Company),  filed  an 
original  rate  sheet  containing  changes  to 
the  Conservation  and  Load  Management 
(C&LM)  provisions  approved  by  the 
CoHumssion  in  Docket  No.  ER94-1062- 
000  on  May  21, 1994.  With  this  filing. 
Montaup  is  requesting  that  its  C&LM 


adjuster  mechanism  be  changed  to  allow 
a  final  reconciliation  of  1995  C&LM 
program  expenses  beyond  the  normal 
December  31  ending  date.  The  reason 
for  the  change  is  to  allow  a  transition  of 
the  C&LM  program  expense  recovery 
fitim  FERC  to  the  states.  Montaup 
requests  that  this  filing  be  made 
effective  February  1. 1995. 

Comment  date:  December  20. 1994,  in 
accordance  virith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Ohio  Power  Company 

IDocket  No.  ER9S-242-O001 

Take  notice  that  on  November  29. 
1994.  Ohio  Power  Company  (OPCo). 
tendered  for  filing  vkrith  the  Commission 
proposed  modifications  to  its  Rate 
Schedule  FPC  No.  18.  The  modifications 
are  designed  to  provide  curtailable 
service  to  Wheeling  Power  Comoanv 
(WPCo).  ^ ' 

OPCo  proposes  an  effective  date  of 
January  1, 1995.  and  states  that  a  copy 
of  its  filing  was  ser\'ed  on  WPCo,  its 
other  wholesale  customers,  the  Public 
Service  Commission  of  West  Virginia 
and  the  Public  Utilities  Commission  of 
Ohio. 

Comment  date:  December  20, 1994,  in 
accordance  with  Standard  Paragraphs 
at  the  end  of  this  notice. 

10.  Puget  Sound  Power  ft  Light  Co. 

IDocket  No.  ER95-244-000) 

Take  notice  that  on  November  30, 
1994,  Puget  Sound  Power  &  Light 
Company  (Puget)  tendered  for  filing,  as 
a  change  in  its  Rate  Schedule  FERC  Nos 
102, 103, 104  and  127,  Amendatory 
Agreements  by  and  between  the  United 
States  of  America  Department  of  Energy 
acting  and  through  the  Bonneville 
Power  Administration  (Bonneville)  and 
Puget  (the  Amendatory  Agreements).  A 
copy  of  the  fifing  was  ser\'ed  upon 
Bonneville. 

Puget  states  that  the  Amendatory 
Agreements  relate  to  Bonneville's 
provision  of  transntission  services  to 
Puget  and  Puget's  provision  to 
Bonneville  of  an  amount  of  electric 
energy  to  compensate  for  transmission 
losses.  The  Amendatory  Agreements  are 
to  amend  the  rate  schedules  set  ibrth 
above  and  the  transmission  agreement 
that  Puget  submitted  for  fifing  in  the 
^Mve-referenced  docket 

Comment  date:  December  21, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Keystone  Eneiigy  Service  Cempany. 
LP. 

(Docket  No.  ER95-24e-O00l 

Take  notice  that  on  Novembo-  30. 
1994.  Keystone  Energy  Service 


Company,  L.P.  (Keystone),  tendered  for 
filing  Supplement  No.  1  to  Keystone's 
hiitial  Rate  Schedule  FERC  No.  1. 
Keystone's  Initial  Rate  Schedule  FERC 
No.  1  was  previously  accepted  for  filing 
by  the  Commission  and  is  comprised  of 
a  Purchase  of  Electric  Power  Agreement, 
as  amended,  between  Keystone  and 
Atlantic  City  Electric  Company  (ACE) 
for  the  sale  of  capacity  and  associated 
energy  from  Keystone's  cogeneration 
facihty  located  in  Logan  Township. 
New  Jersey.  Supplement  No.  1  adjusts 
or  clarifies  certain  terms  of  Rate 
Schedule  FERC  No.  1.  Supplement  No. 
1  does  not  constitute  a  rate  increase. 
Supplement  No.  1  is  a  Settlement 
Agreement  that  embodies  the  resolution 
of  a  dispute  that  arose  between 
Keystone  and  ACE  as  to  the  timing  and 
amount  of  ACE's  capacity  and  interest 
payments  under  Rate  Schedule  FERC 
No.  1. 

Keystone  has  served  a  copy  of  this 
filing  on  ACE. 

Comment  date:  December  20, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Foster  Wheeler  Penn  Resources.  Inc. 

IDocket  No.  QF95-1 7-000] 

On  December  2, 1994.  Foster  Wheeler 
Penn  Resources,  Inc.,  tendered  for  filing 
an  amendment  to  its  filing  in  this 
docket.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  amendment  provides  additional 
information  pertaining  to  the  ownership 
and  other  technical  data  of  the  facility. 

Comment  date:  December  30. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385^11  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

L^D.CuiMtt. 

Secreiaiy. 

(FR  Doc.  94-30921  Filed  12-15-94:  8:45  am) 

MLUNQ  COM  STIT-OI-P 

[Docktt  No.  ER92-S92-004]  * 

YankM  Atomic  Electric  Company,  et 
al.;  Electric  Rata  and  Corporate 
Regulation  Rlings 

December  8. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Yankee  Atomic  Electric  Company 

(Docket  No.  ER92-592-004] 

Take  notice  that  on  December  3. 1994, 
Yankee  Atomic  Electric  Company 
(Yankee),  tendered  for  filing 
supplemental  data  regarding  the 
compliance  refund  report  previously 
filed  on  October  20, 1994. 

Copies  of  the  tendered  filing  have 
been  served  by  Yankee  upon  the  other 
parties  to  the  above-captioned 
proceeding. 

Comment  date:  December  21, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Commonwealth  Edison  Company 

IDocket  No.  ER95-221-OOOI 

Take  notice  that  on  November  22, 
1994.  Commonwealth  Edison  Company 
(ComEd),  submitted  seven  Service 
Agreements,  establishing  National 
Electric  Associates  Limited  Partnership 
(NEA)  (dated  9/15/94).  Consolidated 
Water  Power  Company  (CWP)  (dated 
10/05/94),  LG&E  Marketing  Inc.  (LG&E) 
(dated  10/10/94),  and  Ohio  Edison  (OE) 
(dated  11/04/94)  as  customers  under  the 
terms  of  ComEd's  Power  Sales  Tariff 
PS-1  (PS-1  Tariff)  and  NEA  and  Enron 
Power  Marketing,  Inc.  (Enron)  both 
dated  9/15/94,  and  Heartland  Energy 
Services.  Inc.  (Heartland)  dated  10/10/ 
94,  as  customers  under  the  terms  of 
ComEd's  Transmission  Service  Tarifi 
(TS-1  Tariff).  The  Commission  has 
previously  designated  the  PS-1  Tariff  as 
Commonwealth  Edison  Company  FERC 
Electric  Tariff,  Original  Volume  No.  2 
Docket  No.  ER93-724-000.  The 
Commission  has  previously  accepted 
the  TS-1  Tariff  for  filing  and  suspended 
sales  (as  modified)  in  Docket  No.  ER93- 
777-000. 

ComEd  requests  an  effective  date  of 
November  4, 1994  and,  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  NEA,  Enron,  CWP,  IX}&E. 
OE,  Heartland,  the  Kentucky  Public    . 
Service  Commission,  the  Ohio  Public 
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Utilities  Comn^^^OQ'  ^^  Public  Service 
Commission  of  Wisconsin  and  the 
Illinois  Comme  rca  Commission. 

Conunent  da  e:  December  21, 1994,  in 
accordance  wit  i  Standard  Paragraph  E 
at  the  end  of  th  s  notice. 


Electric  Company,  New-England  Power 
Company  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  December  21, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Commonwei  1th  Electric  Company  5.  Howard  Energy  Company,  Inc. 


(Docket  No.  ER9i-223-O0Ol 

Take  notice  t}iat  on  November  22, 
1994,  Commonfvealth  Electric  Company 
(Commonwealli)  filed,  pursuant  to 
§  205  of  the  Federal  Pow^ r  Act  and  the 
implementing  provisions  of  §  35.13  of 
the  Commission's  Regulations,  a 
proposed  chance  in  rate  imder  its 
currently  effecGve  Rate  Schedule  FERC 
No.  6.  I 

Commonwealth  states  that  said 
change  in  rate  under  Commonwealth's 
Rate  Schedule  FE31C  No.  6  has  been 
computed  acccirding  to  the  provisions  of 
Section  6(b)  of  its  Rate  Schedule  FERC 
No.  6.  Such  change  is  proposed  to 
become  effective  January  1, 1994, 
thereby  supers^ing  the  23  kV  Wheeling 
Rate  in  effect  ckiring  the  calendar  year 
1993.  Commonwealth  has  requested  that 
the  Commissioh's  notice  requirements 
be  waived  pursuant  to  §  35.11  of  the 
Commission's  Regulations  in  order  to 
allow  the  tendered  rate  change  to 
become  effective  as  of  January  1, 1994. 

Copies  of  thjb  filing  have  been  served 
upon  Boston  E  lison  Company  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  d(ke:  Deceifkber  21, 1994,  in 
accordance  wii  h  Standard  Paragraph  E 
at  the  end  of  ti  is  notice. 


Commonwe  dth  Edison  Company, 
Edison  Company,  Montaup 


4. 

Boston 

Electric  Comp4ny 

(Docket  No.  ER9  >-224-O00| 

Take  notice  hat  on  November  22, 
1994,  Commoi  wealth  Electric  Company 
(Commcwiweal  h),  tendered  for  filing  on 
behalf  of  itself,  Montaup  Electric 
Company  and  Boston  Edison  Company 
supplemental  data  pertaining  to  their 
applicable  investments,  and  carrying 
charges  inducing  local  tax  rates,  for  the 
twelve-month  |>eriod  ending  December 
31, 1993.  Commonwealth  states  that  this 
supplemental  jiata  is  submitted 
pursuant  to  a  ^tter  in  Docket  No.  E- 
79ai  dated  A{iil  26, 1973  accepting  for 
filing  Commonwealth's  Rate  Schedule 
FERC  No.  21,  Boston  Edison  Company's 
Rate  ScheduleJFERC  No.  67,  and 
Montaup  Electric  Company's  Rate 
Schedule  No.  t7. 

Conunonweelth  states  that  these  rate 
schedules  have  previously  been 
similarly  sup;  lamented  for  the  calendar 
years  1972  thi  >u^  1992. 

Copies  of  sa  d  filing  have  been  served 
upon  Boston  I  dison  Company,  Montaup 


UMI 


(Docket  No.  ER95-2S2-O00] 

Take  notice  that  on  December  1, 1994, 
Howard  Energy  Company,  Inc. 
(Howard),  tendered  for  filing  pursuant 
to  Rule  205. 18  CFR  385.205,  a  petition 
for  waiver  and  blanket  approvals  imder 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1. 

Howard  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  Howard  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Howard  is  not  in  the  business  of 
generating,  transmitting,  or  distributing 
electric  power. 

Comment  date:  December  21, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  England  Power  Company 

{Docket  No.  ER95-253-00O1 

Take  notice  that  on  December  1, 1994. 
New  England  Power  Company  (NEP), 
tendered  for  filing  a  notice  of 
termination  of  a  short-term  energy  sale 
to  Catex-Vitol  Electric,  Inc. 

Comment  date:  December  21, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Connecticut  Valley  Electric 
Company,  Inc. 

(Docket  No.  ER95-255-000) 

Take  notice  that  on  November  30, 
1994,  Connecticut  Valley  Electric 
Company  Inc.  (Connecticut  Valley), 
tendered  for  filing  the  determination  of 
the  1994  payment  to  Connecticut  Valley 
as  provided  by  the  Transmission  Service 
Agreement  with  Woodsville  Water  & 
Light  Department  (Woodsville)  dated 
December  15, 1975.  Such  agreement  was 
filed  pursuant  to  the  amnesty  period 
provided  for  in  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission)  Order  in  FERC  Docket  No. 
PL93-2-O02  at  64  FERC  1  61,138. 

Comment  date:  December  21. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Tapoco,  Inc. 

(Docket  No.  ER95-254-OO0I 

Take  notice  that  on  December  1, 1994. 
Tapoco,  Inc.  (Tapoco),  filed  with  the 
Commission  the  Amendatory 


Agreement  Between  Tennessee  Valley 
Authority  and  Tapooo.  Inc.,  dated 
October  24, 1994  (Agreement).  The 
Agreement  is  submitted  as  a  supplement 
to  Tapoco  Rats  Schedule  FERC  No.  6 
and  &jqip.  No.  1  to  Rate  Schedule  Na 
6.  Tapoco  states  that  tiie  effect  of  die 
^reement  is  to  provide  the  Tennessee 
Valley  Authority  (TVA)  with  certain 
dinp^ch  lights  for  Tapoco's 
hydroelectric  plants.  This  represents  a 
return,  after  several  years'  experience 
with  uncoordinated  dispatch,  to  the 
.  coordinated  operation  of  power 
production  and  transmission  facilities 
owned  by  TVA  and  Tapoco  diat  had 
existed  prior  to  Rate  Schedule  No.  6. 
Tapoco  requests  that  the  Agreement  be 
made  effective  as  of  April  1, 1994. 

Copies  of  this  filing  were  served  on 
TVA  and  the  Tennessee  Public  Service 
Commission.  A  courtesy  copy  of  the 
filing  was  also  served  on  Nantahala 
Power  A  Light  Company,  an  adjoining, 
interconnected  public  utility  that  is  a 
wholly-owned  subsidiary  of  Duke 
Power  Qnnpany. 

Comment  date;  Defcember  21. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  Noffthaasl  Ufiiitics  Service  Company 

(Docket  No.  ER9S-258-00OJ 

Take  notice  that  on  December  1, 1994, 
Northeast  Utilities  Service  Company 
(NUSOO),  tendered  for  filing  on  behalf 
of  its  affiliates.  The  Connecticut  Light 
and  Power  Company  (CL&P).  Western 
Massachusetts  Electric  Company, 
Holyoke  Vfatet  Power  Company  and 
Holyoke  Power  and  Electric  Company 
(collectively,  the  Northeast  Utilities 
Companies)  the  following  rate 
schedules: 

•  System  Power  Sales  Agreement 
between  CL&P,  the  Connecticut 
Municipal  Electric  Energy  Cooperative 
(CMEBQ  and  the  Town  of  Wallingford, 
Connecticut,  Department  of  Public 
Utilities  (Wallingford).  dated  November 
30. 1994; 

•  First  Amendment  to  the 
Transmission  Service  Agreement 
between  the  Northeast  UtiUties 
Companies  and  CMEEC,  dated 
November  30, 1994; 

•  Second  Consolidated  Amendment 
to  Life-of-Unit  Contracts  between  CL&P 
and  CMEEC,  dated  November  30, 1994; 
and 

•  Amendment  to  the  Fuel  Clause 
Settlement  Letter  Agreement  between 
CL&P  and  Wallingford  (FERC  Rate 
Schedule  No.  413,  Supplement  No.  7) 
dated  November  30, 1994. 

hi  addition.  NUSCO  has  submitted  a 
Memorandum  of  Understanding  amcme 
NUSCO.  CMEEC  and  Walfingford  that 
relates  to  these  rate  schedules. 


NUSCO  requests  an  effective  date  of 
January  1. 1995  for  each  of  the  above 
described  rate  schediiles  and 
agreements  and  states  that  they  are 
integral  elements  of  comprehensive, 
interdependent  arrangements  between 
CL&P,  the  other  Northeast  Utifities 
Companies.  CMEEC  and  Wallingford 
diat  will  permit  Wallingford  to 
tenninate  its  service  relationdiip  with 

CL&P  and  receive  requirements  service 
as  a  new  CMEEC  participant.  The 
arrangements  assure  CMEEC  a  long-term 
supply  from  CL&P  sufficient  for  CMEEC 
to  meet  the  requirements  of  Wallingford 
at  a  significantly  lower  cost  than 
Wallingford  would  have  incurred  if  it 
had  remahied  CL&P's  customer  under 
the  existing  Service  Agreement  between 
CL&P  and  Wallingford  (FERC  Rate 
Schedule  No.  CLtf  413). 

Pursuant  to  §§  35.15  and  131.53  of  the 
Commission's  regulations,  NUSCO  also 
mcluded  as  part  of  its  filing  noUces  of 
termination  of  the  Service  Agreement 
between  CL&P  and  Wallingford  (FERC 
Rate  Schedule  No.  CL&P  413)  dated 
October  17, 1988  and  the  Transmission 
Agreement  between  CL&P,  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company  and 
Wallingford  Re:  Firm  Power  Purchase 
bom  the  New  York  Power  Authority 
(FERC  Rate  Schedule  Nos.  CL&P  344, 
Western  Massachusetts  Electric 
Company  277  and  Holyoke  Water  Power 
Company  38)  dated  July  1, 1985. 
NUSCO  requests  that  these  nte 
schedules  be  terminated  as  of  the 
effective  date  of  the  filed  rate  schedules 
described  in  the  first  paragraph  of  this 
npUce.  NUSCO  states  that  terminaUon 
of  these  rate  schedules  as  of  the 
requested  effective  date  is  necessary  in 
order  to  effectuate  the  proposed 
arrangements  and  has  notified 
Wallingford  of  the  proposed 
termination,  as  the  only  affected 
purchaser. 

Comment  date:  December  21, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Industrial  Gas  and  Electric  Services 
Company 

(Docket  No.  ER95-257-000I 

Take  notice  that  on  December  5, 1994, 
hidustrial  Gas  and  Electric  Services 
Company  aCESQ,  tendered  for  filing 
pursuant  to  Rule  205, 18  CFR  385.205, 
a  petition  for  waivers  and  blanket 
approval  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1  to  be  effective  January 
1. 1995.  ' 

IGESC  intends  to  engage  in  electric 
power  and  enei^gy  transactions  as  a 
mariceter  and  a  broker.  In  transactions 


where  IGESC  sells  electric  enei^.  it 
proposes  to  make  such  sales  on  rates, 
terms  and  conditions  to  be  mutually 
agreed  to  with  the  purdiastng  party. 
IGESC  is  not  in  the  business  of 
generating,  transmitting,  or  distribuUng 
electric  power. 

Comment  date:  December  21, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  William  J.  Gremp 

[Docket  No.  ID-2859-000} 

Take  notice  that  on  December  5. 1994, 
William  J.  Gremp  (Appficant)  tendered 
for  filing  a  supplemental  application 
under  SecUon  305(b)  of  the  Federal 
Power  Act  to  hold  the  following 
positions: 

Director,  St.  Joseph  Light  &  Power 
Company.  520  Francis  Sti«et,  St. 
Joseph,  Missouri  64502 

Manager  and  Managing  Director.  Global 
Power  Division.  The  Chase 
Manhattan  Bank,  N.A..  New  York, 
New  Yoik ' 

Comment  date:  December  21. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington.  D.C  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 
Secretary. 

(FR  Doc.  94-30922  Filed  12-15-94;  8:45  ami 
BILLMG  COOE  tm-9U^ 


'  The  Chase  Manhanan  Dank,  N.A.  (lh«-  Bank)  is 
a  wholly-owned  subsidiary  of  The  Chase  MaiihalUn 
Corporation  (Chaae),  a  bank  holding  company 
Although  neither  Chase  nor  the  Bank  may  directly 
underwrite  or  participate  in  the  marketing  of 
securities  of  a  public  utility,  Owsc  Securities.  lur. 
(Chase  Securities),  a  wholly-owned  subsidiary  of 
Cbaae.  is  authorised  to  underwrite  or  ponitipaic  :.t 
the  marketing  of  securities  of  public  utilities. 
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Proleet  Nos.  1 1491-400,  am. 

Hydroelectric  Applications,  et  ai.; 
[White  River  Fails,  Hydroelectric,  et 
al.];  Notice  of  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  oi  Application:  Preliminary 
Permit. 

b.  Project  No.:  11491-000. 
c  Date  filed:  July  26, 1994. 
d  AppUcant:  White  River  Falls 
Hydro,  Inc. 

e.  Name  of  Project:  White  River 
Hydroelectric. 

f.  Location:  On  White  River,  in  Wasco 
County  (near  the  town  of  Maupin), 
Oregon:  partially  on  U.S.  lands, 
administered  by  the  Bureau  of  Land 
Management.  Sections  6,  7. 8.  &  12  in 
Township  4  South.  Ranges  13  &  14  East; 
Willamette  Meridian. 

g.  Filed  Purstiant  to:  Federal  Power 
Act.  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact: 
Mr.  Joseph  M.  Keating,  847  Pacific 
street,  Placerville,  CA  95667,  (916) 
622-9013. 
i.  FERC  Contact:  Surender  M.  Yepuri, 
P.E.,  (202)  218-2847 

t  Comment  Date:  Februanr  9, 1995. 
.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  8-foot-high  diversion  weir 
owned  by  the  State  of  Oregon;  12)  a 
reservoir  with  a  pool  elevation  1,020 
MSL;  (3)  a  2400-foot-long,  12-foot- 
diameter  tunnel;  (4)  a  300-foot-long  steel 
lined  pressure  tuimel;  (5)  a  180-foot- 
long,  60-foot-wide  concrete  powerhouse 
containing  turbine-generator  units  with 
a  total  capacity  of  9,000  kW;  (6)  an  adit 
to  facilitate  tunnel  construction;  (7)  a 
transmission  line;  and  (8)  appurtenant 
structures. 

The  project  would  generate  an 
estimated  20  GWh  of  energy  amiually. 
The  estimated  cost  of  the  studies  to  be 
conducted  under  the  preliminary  permit 
is  $250,000.  No  new  roads  would  be 
needed  for  conducting  studies  under  the 
preliminary  permit. 

1.  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  utility 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C.  and  D2. 

2  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No:  10440-024. 

c.  Date  Filed:  November  18, 1994. 

d.  Applicant:  Alaska  Power  & 
Telephone  Company. 

e.  Name  of  Project:  Black  Bear  Lake. 

f.  Location:  On  Black  Bear  Lake,  in  the 
First  Judicial  District  on  Prince  of  Wales 
Island,  Alaska. 
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g.  ftied  Pursua  it  to:  Federal  Power 
Act.  16  use  Sect  on  791(a)-82S(r). 
h.  Applicant  Q  ntact: 
Robert  S.  Grimi  a.  President,  Alaska 
Power  &  Tele  )hone  Company,  191 
Otto  Street,  F  irt  Townsend.  WA 
98368,  (206)  ^85-1733. 
Alan  D.  See,  President,  BBL  Hydro, 
Inc.,  P.O.  Bo4  459,  Skagway,  AK 
83-2902. 
:  Diane  M.  Murray, 


99840.  (907) 
i.  FERC  Contai 
(202) 219-2682 
j.  Comment  Da' 
k.  Description: 


January  23, 1995. 

le  licensee  states  the 
transfer  wiU  simjilify  the  ratemaking 
process  and  will  »ennit  the  possibility 
of  financing  the  p  roject  on  the  security 
of  the  project  itse  f . 

1.  This  notice  a  so  consists  of  the 
following  standai  i  paragraphs:  B.  Cl. 
and  D2. 

Standard  Paragn  phs 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  oompeting  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself  J  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  foi*  the  particular 
application  (see  IB  CFR  4.36). 
Submission  of  a  t  mely  notice  of  intent 
allows  an  interest  ed  person  to  file  the 
competing  preliininary  permit 
application  no  la^r  than  30  days  after 
the  specified  coniment  date  for  the 
particular  application.  A  competing 
preliminary  pemnt  application  must 
conform  with  18  pFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7.  Preliminarf  Permit — ^Any 
qualified  develojsnent  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  commei  it  date  for  the 
particular  applici  tion,  either  a 
competing  devek  pment  appUcation  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  td  file  a  development 
appUcation  allovB  an  interested  person 
to  file  the  compe^ng  application  no 
later  than  120  days  after  the  specified 
conmient  date  foi  the  particular 
application.  A  competing  hcense 
application  mustconform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  iitent — A  notice  of 
intent  must  specif  the  exact  name, 
business  address]  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 


intent  to  submit, 


f  such  an  application 


may  be  filed,  eith  sr  a  preliminary 
permit  applicatic  a  or  a  development 
application  (spec  fy  which  type  of 


UMI 


application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Imposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
with  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Appbcant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
E)ocuments — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  nimiber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  ana  Service  of  Responsive 
Doomients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
appUcable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
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filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  nimiber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
p.C.  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments— Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant  If  an  agency  does 
not  file  comments  within  ^e  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Dated:  December  9. 1994,  Washington,  D.C 
Lois  D.  CaslieU, 
Secretary. 

(FR  Doc.  94-30970  FUed  12-15-94;  8:45  am] 
■LUNQ  CODE  tri7-ei-» 


[DockM  No.  CP94-«77-001 .  et  al.] 

Natural  Gas  Pipeline  Company  of 
America,  et  al.;  Dlaturai  Gas  Certificate 
Filings 

December  8, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP94-577-0011 

Take  notice  that  on  November  30, 
1994,  Natural  Gas  Pipeline  Company  of 
America  (Applicant).  701  East  22nd 
Street,  Lombard,  Illinois,  60148,  filed  an 
amendment  to  its  application  in  Docket 
No.  CP94-577-000  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act,  and  Subpart 
A  Of  part  157  of  the  Commission's 
Regulations.  The  Applicant  is  amending 
its  original  Application  to  eliminate 
certain  abandonment  and  construction 
activity. 

Applicant  now  requests  authority  to 
abandon  the  following: 

(1)  one  12,000  HP  engine  at 
intermediate  Compressor  Station  196  in 
Otoe  County,  Nebraska; 

(2)  one  12,000  HP  engine  at 
intermediate  Compressor  Station  198  in 
Marion  County,  Iowa. 

Applicant  also  seeks  authority  to 
construct  and  operate  the  following: 
<  (1)  3.16  miles  of  36-inch  loop  in 
Edwards  county,  Kansas;- 

(2)  10.64  miles  of  36-inch  pipeline 
loop  in  Jeff^erson  County,  Nebraska; 


(3)  one  5,500  HP  compressor  at 
Compressor  Station  102  in  Beaver. 
County,  Oklahoma; 

(4)  one  14,500  HP  compressor  (by 
retrofitting  an  existing  12,000  HP  engine 
to  14,500  HP)  at  Compressor  Station 
196; 

(5)  one  14,500  HP  compressor  (by 
means  of  retrofitting  an  existing  12,000 
HP  engine  to  14,500  HP  at  Compressor 
Station  198. 

The  total  cost  of  this  construction  is 
§  32,757,000. 

Comment  date:  December  29, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP95-107-000] 

Take  notice  that  on  December  1. 1994. 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard,  Illinois  60148,  filed,  in  Docket 
No.  CP95-107-^)00.  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  and  Part  157  of  the 
Commission's  Regiilations  for 
permission  and  approval  to  abandon, 
effective  February  28, 1995,  a  total 
maximum  daily  withdrawal  quantity  of 
31,817  Mcf  of  firm  storage  services  for 
its  eleven  remaining  customers  under 
Rate  Schedule  MS-l.  and  for  authority 
to  terminate  and  cancel  Rate  SchediUe 
MS-l ,  all  as  more  fully  set  forth  in  the 
apphcation  which  is  on  file  with  the 
Commission  and  open  to  pubfic 
inspection. 

Natural  states  that  the  Rate  Schedule 
MS-l  storage  service  agreements 
between  Natural  and  its  customers 
dated  March  17, 1975,  were  authorized 
in  Docket  No.  CP75-274-000.  Natural 
asserts  that  in  May  and  August,  1993,  it 
smveyed  its  remaining  eleven  storage 
customers  under  Rate  Schedule  MS-l. 
and  each  one  elected  to  cancel  its 
storage  service  under  that  schedule  as  of 
February  28. 1995.  Natural  notes  the 
eleven  customers  are  as  follows: 
Associated  Natural  Gas  Company — 50 
Mcf/d;  Illinois  Power  Company — 2,000 
Mcf/d;  Iowa  Electric  U^t  and  Power 
Company— 1.476  Mcf/d;  Iowa  Southern 
Utihties  Company— 265  Mc^d;  Midwest 
Gas— 505  Mcf^d;  Qty  of  Nashville. 
Illinois— 41  Mcf/d;  North  Shore  Gas 
Company— 3,412  Mcf/d;  The  Peoples 
Gas  Ught  and  Coke  Company— 23.849 
Mcf/d;  Peoples  Natxiral  Gas  Company 
(Utilicorp,  United  Inc.)— 94  Mcf/d;  The 
City  of  Spearville,  Kansas— 9  Mc£/d;  and 
United  Cities  Gas  Company— 116  Mcf/d. 
Natural  relates  that  die  total  amount  to 
be  abandoned  for  these  customers  is 
31.817  Mcf/d. 

Natural  states  that  it  does  not  propose 
to  abandon  any  facilities  pursuant  to 


this  application.  Natural  requests  an 
effective  date  of  Felmiary  28, 1995. 
which  would  coincide  with  the 
proposed  termination  date  of  ANR 
Pipeline  Company's  (ANR)  related 
transportation  and  storage  agreement 
with  Natural  under  ANR's  Rate 
Schedule  X-60,  upon  which  Natural's 
Rate  Schedule  MS-l  depends.  Natural 
says  that  with  the  abandonment  of  the 
31,817  Mcf/d,  it  will  no  longer  have  any 
services  under  Rate  Schedule  MS-l, 
and  therefore,  it  additionally  seeks 
authorization  to  terminate.and  cancel  its 
Rate  Schedule  MS-l .  effective  Februarv 
28, 1995. 

Comment  date:  December  29, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP95-1 10-000] 

Take  notice  that  on  December  2. 1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed,  in  Docket 
No.  CP95-1 10-000,  an  appUcation 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for 
permission  and  approval  to  abandon, 
effective  February  28,  1995,  a  total 
maximum  daily  withdrawal  quantity  of 
124,648  Mcf  of  firm  storage  services  for 
its  ten  remaining  customers  under  Rate 
Schedule  MS-2,  and  for  authority  to 
terminate  and  cancel  Rate  Schedule 
MS-2,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  that  the  Rate  Schedule 
MS-2  storage  service  agreements 
between  Natural  and  its  customers  were 
authorized  in  Docket  Nos.  CP70-119- 
000,  CP72-33-O00,  and  CP72-43-000. 
Natural  asserts  that  in  May  and  August, 
1993,  it  surveyed  its  remaining  ten 
storage  customers  under  Rate  Schedule 
MS-2,  and  each  one  elected  to  cancel  its 
storage  service  under  that  schedule  as  of 
February  28, 1995.  Natural  notes  the  ten 
customers  are  as  follows:  Associated 
Natural  Gas  Company— 197  Mcf/d; 
Interstate  Power  Company— 2,776  Mcf/ 
d;  Iowa-Illinois  Gas  and  Electric 
Company— 3,848  Mcf/d;  Midwest  Gas— 
449  Mcf/d;  The  Qty  of  Nebraska  Qty, 
Nebraska— 110  Mcf/d;  North  Shore  Gas 
Company— 6,657  Mcf/d;  Northern 
Illinois  Gas  Company— 33,876  Mcf/d; 
Northern  Indiana  Pubfic  Service 
Company— 29,391  Mcf/d;  The  Peoples 
Gas  Light  and  Coke  Company — 46,053 
Mcf/d;  and  Wisconsin  Southern  Gas 
Company,  hic.  (Wisconsin  Natival  Gas 
Company)— 1,291  Mcf/d.  Natural  relates 
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that  the  total  amount  to  be  abandoned 
for  these  customers  is  124,648  Mcf/d. 

Natural  states  that  it  does  not  propose 
to  abandon  any  facilities  pursuant  to 
this  application.  Natural  requests  an 
effective  date  of  February  28. 1995. 
which  would  coincide  with  the 
proposed  termination  date  of  ANR 
Pipeline  Company's  (ANR)  related 
transportation  and  storage  agreement 
with  Natural  under  ANR's  Rate 
Schedule  X-14,  upon  which  Natural's 
Rate  Schedule  MS-2  storage  service 
depends.  Natural  says  that  with  the 
abandoiunent  of  the  124,648  Mcf/d.  it 
will  no  longer  have  any  services  under 
Rate  Schedule  MS-2,  and  therefore,  it 
additionally  seeks  authorization  to 
terminate  and  cancel  its  Rate  Schedule 
MS-2.  effective  February  28. 1995. 

Comment  date:  December  29, 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Transwesterii  Gathering  Company         jurisdiction  as  to 
[Docket  No.  CP95-112-000| 

Take  notice  that  on  December  5, 1994. 
Transwestem  Gathering  Company 
(TGC),  P.O.  Box  1188.  Houston.  Texas 
77251-1188,  filed  in  Docket  No.  CP95- 
1 12-000  a  petition  under  Rule  207  of 
th^ Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207)  for  an  order 
declaring  that  upon  the  completion  of 
the  acquisition  by  TGC  of  certain 
gathering  and  processing  focilities  from 
Transwestem  Pipeline  Company 
(Transwestem).  such  facilities  will  be 
exempt  from  the  Commission's 
jurisdiction.' 

TGC  states  that  the  gathering  facilities 
are  located  in  Clark  County.  Kansas: 
Beaver,  Comanche,  Custer,  Ellis,  Harper. 
Roger  Mills  and  Woodward  Counties. 
.Oklahoma;  Cimmaron,  Crane.  Gray. 
Hansford,  Hemphill,  Hutchinson, 
Lipscomb,  Loving.  Ochiltree.  Pecos. 
Reeves,  Roberts.  Sherman,  Ward  and 
Winkler  Counties,  Texas,  and  Eddy,  Lea. 
Roosevelt,  and  Chaves  Counties,  New 
Mexico.  TGC  states  that  the  facilities  to 
be  transferred  are  contained  in  51 
Transwestem  systems  and  are  described 
in  detail  in  Exhibit  T  of  Transwestem's 
application,  which  exhibit  is 
incorporated  herein  by  reference. 

TGC  states  that  it  will  offer  gathering, 
dehydrating  and  compression  services 
to  producers  and  shippers  seeking  such 
.  services  and  will  provide  such  services 
on  a  basis  that  is  not  undulv 


discriminatory.  I^  addition,  TGC 
contends  that  it  i^U  be  enabled  to 
compete  with  th«  niunerous  other  non- 
jurisdictional  ga^ierers  and  processors 
of  gas  in  the  States  of  Kansas. 
Oklahoma.  Texa^  and  New  Mexico  upon 
granting  of  the  p4  tition. 

It  is  stated  that  the  gathering  facilities 
TGC  will  acquire  perform  services  in  the 
production  area  ]  trior  to  transportation 
in  interstate  corajnerce.  TGC  contends 
that  these  faciliti^  and  services  are 
within  the  prodiction  and  gathering 
exemption  of  tha  Natural  Gas  Act 
(NGA).  As  a  result,  they  should  be 
declared  wholly  exempt  from  the 
Commission's  NCA  jurisdiction. 

TGC  states  tha|  the  Commission  has 
already  disclaimed  jurisdiction  over 
gathering  facilities  which  have  been 
spun  down  to  inl  erstate  pipeline 
companies'  non-  egulated  affihates  in 
several  cases.^  T$C  seeks  a  disclaimer  of 
the  gathering  facilities 
from  the  Commi^ion  similar  to  that  in 
Mid-Louisiana  ai  id  Arkla  Gathering 
Services. 

According  tol  GC,  the  Commission, 
in  determining  w  hether  fecilities  are 
exempt  product!  m  and  gathering 
facilities,  has  lel  ed  upon  the  primary 
function  test  des  nibed  in  Farmland 
Industries,  Inc.,  i3  FERC 1  61,063 
(1983)  and  Amet  ida  Hess  Corporation, 
et  al..  52  FERC  f  61.268  (1990)  and  67 
FERC  1  61,254  (1(994).  Under  the 

test,  TGC  states  that 
[:onsiders  the  length 
and  diameter  of  •  Eacility.  the  extension 
of  the  facility  beyond  the  central  point 
phical 
e  facility,  the  location 
ts  and  compressors, 
lis  along  all  or  part  of 
e  operating  pressure  of 


primary  function 
the  Commission 


in  the  Reld,  the 
configuration  of 
of  processing  pi 
the  location  of 
the  facility  and 
the  facility 

TGC  argues  th^  the  Commission  has 
also  indicated  th&t  the  criteria  in 
Farmland  are  not  exclusive,  and  that 
other  criteria,  ini  iuding  the  purpose, 
location  and  ope  ration  of  the  facility 
the  general  bu^ii  ess  activity  of  the 
owner  and  whet  ler  the  jurisdictional 
determination  is  consistent  with  the 
objectives  of  the  MGA  or  Natural  Gas 
Policy  Act  of  19;  8  (NGPA),  may  well  be 


■  On  November  14,  1994.  Transvwe&tern  filed  an 
application  in  Docket  No.  CP9S-70-000  for  the 
abaadonmeot  of  the  facilities  that  are  the  subject  of 
this  pelitioa.  Given  the  commonality  of  the  facts 
mid  issues  and  the  iiUerrelalion.^hip  of 
Transwestem's  application  and  this  petition,  TGC 
i>><|uesls  thai  the  application  and  petition  be 
"i:olidiited. 
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considered.-^  Additionally.  TGC 
contends  that  the  Commission,  in 
reaching  its  determination  cm  the 
primary  function  of  the  fiacilities.  has 
indicated  that  it  will  weigh  all  the 
relevant  factors  and  a  determination  of 
gathering  does  not  require  a  finding  that 
all  the  criteria  point  in  the  same 
direction-* 

TGC  submits  that,  in  general,  there  is 
an  overall  total  of  approximately 
1 ,795.13  miles  of  pipeline  segments 
which  will  be  transferred  to  TGC  with 
diameters  ranging  from  2  to  20  inches. 
It  is  stated  that  approximately  3.97 
miles  (0.002  percent)  are  2  inches  in 
diameter:  1.12  miles  (0.001  percent)  are* 
3  inches  in  diameter.  765.81  (43 
percent)  are  4  inches  in  diameter;  413 
miles  (23  percent)  are  6  inches  in 
diameter:  217  miles  (12  percent)  are  ft 
inches  in  diameter:  245  miles  (14 
percent)  are  10  inches  in  diameter:  61 
miles  (3  percent)  are  12  inches  in 
diameter.  71  miles  (4  percent)  are  16 
inches  in  diameter;  and  17  miles  (one 
percent)  are  20  inches  in  diameter.  TGC 
states  that  the  lengths  and  diameters  of 
the  facilities  are  consistent  with  a 
gathering  determination. 

According  to  TGC,  the  central  point  in 
the  field  test,  in  general,  is  not 
applicable  to  the  facilities  involved 
here.  This  is  because,  as  a  nUe.  the 
facilities  exhibit  characteristics  which 
exempt  them  from  the  application  of  the 
test.  However,  even  if  the  test  were 
applied  to  the  faciUties,  the  central 
point  would  be  the  points  where  all  gas 
collected  along  the  facilities  is  delivered 
for  transmission  into  one  of 
Transwestem's  transmission  lines.  TGC 
states  that  since  the  gathering  facilities 
are  all  upstream  of  the  central  points  on 
each  of  "Transwestem's  systems, 
application  of  the  central  point  in  the 
field  test  would  support  a  finding  that 
the  primary  function  of  the  facilities  is 
gathering. 

TGC  states  that  the  Commission  has 
indicated  that  gathering  systems 
commonly  fall  into  three  types  of 
configurations:  (1)  web-like;  (2)  short 
and  small  in  diameter:  and  (3)  backbone 
or  spine-like.  It  is  stated  that  the  short, 
small  diameter  Unes  connect  wells  or 
fields  directly  to  mainline  transmission 
or  other  "badcbone"  gathering  systems, 
and  that  the  backbone  structures  are 
generally  longer  and  larger  in  diameter 
with  numerous  feeder  lines 
intercoimected  along  their  length.  TGC 
contends  that  the  facilities  to  be 
transferred  by  Transwestem  all  exhibit 


^  See  Amerada  Hess  Corporation.  52  FERC  1 
61,268  at  61.987,  n.6 

'  Amerada  Hess  Corporation.  52  FEKC  |  61  2(iB  at 
61,991 


configurations  which  are  typical  of 
gathering  systems. 

TGC  submits  that  there  are  a  total  of 
80  compressor  imits  with  a  total  of 
60,696  horsepower  (hp)  located  on  the 
focilides.  It  is  stated  that  26  percent  of 
the  units  have  less  than  300  hp;  14 
percent  have  between  300  and  700  hp; 
20  percent  have  between  700  and  999 
hp;  30  percent  have  between  1,000  and 

1.199  hp  and  10  percent  have  more  than 

1.200  hp.  TGC  states  that  all  of  the 
compressor  units  being  transf^red  by 
Transwestem  are  incidental  to  the 
gathering  function  because  they  are 
either  compressors  used  to  boost  low 
pressure  gas  to  pressures  which  enable 
the  gas  to  be  moved  to  the  next 
compressor  station  or  used  to  boost  gas 
to  pressures  which  enable  the  gas  to 
enter  one  of  Transwestem's 
transmission  lines.  Thus,  TGC 
concludes  that  the  primary  fimction  of 
compression  on  the  fiacilities  is 
consistent  with  a  ^ln^^ing  of  gathering 

According  to  TGC.  a  total  of  eight 
treater  plants,  which  treat  gas  prior  to  its 
transmission  to  ensure  that  the  gas  is 
pipeUne  quality,  will  be  transferred  by 
Transwestem.  As  such,  TGC  argues  that 
the  primary  function  of  the  plants  is 
entirely  consistent  with  a  finding  that 
the  facilities  are  gathering. 

TGC  contends  that  there  are 
approximately  2.979  vreHs  located  along 
the  length  of  the  facilities  to  be 
transferred  by  Transwestem.  Of  the  42 
systems  containing  fedUties  to  be 
transferred.  TGC  states  that  3  have  200 
or  more  wells  connected  to  them;  6  have 
between  100  and  199  wells  connected  to 
them;  10  have  between  50  and  99  wells; 
13  have  between  16  and  49  wells  and 
10  have  fewer  than  16  wells.  It  is  stated 
that  all  the  lines  leading  to  the  wells 
have  very  small  diameters,  usually 
consisting  of  4-inch  diameter  pipe.  "TCC 
submits  that  application  of  this  criterion 
supports  the  conclusion  that  the 
facilities  in  question  perform  a  gathering 
function. 

TGC  states  that  the  operating 
pressures  of  the  lines  range  from  25  psig 
to  950  psig.  It  is  stated  that,  where  the 
operating  pressures  tend  toward  the 
higher  range,  such  pressures  are 
necessary  to  enable  the  gas  to  enter 
Transwestem's  transmission  system. 
TGC  states  that  the  operating  pressures 
of  the  segments  being  transferred  by 
Transwestem  are  consistent  with  the 
operating  pressures  of  other  systems 
which  the  Commission  has  found  to  be 
gathering. 

Once  me  facilities  are  transferred  by 
Transwestem,  TGC  submits  that  they 
will  be  owned  and  operated  by  an  entity 
engaged  in  the  gathering  of  natural  gas 
as  a  business.  TGC  states  that  it  will  be 


competing  with  other  sinular  entities  in 
the  Kansas,  Oklahoma,  Texas  and  New 
Mexico  production  areas. 

While  each  of  the  Fami7and  criteria 
need  not  be  met  for  each  of  the  faciUties 
to  be  foimd  gathering,  TGC  argues  that 
it  has  demonstrated  that,  on  the  whole, 
the  primary  function  test  has  been  met 
with  regard  to  the  facihties  to  be 
transferred  by  Transwestem.  As  a  result, 
TGC  submits  that  the  Commission 
should  disclaim  jurisdiction  over  the 
&cilities  and  find  that  they  perform  a 
gathering  function  under  Section  1(b)  of 
the  NGA. 

Comment  date:  December  29. 1995.  in 
accordance  with  thie  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pm^uant  to 
the  authority  contained  in  and  subject  to 
the  jiuisdiction  conferred  upon  the 
Federal  Enei^gy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  apphcant  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cadtell. 

Secretary. 

[FR  Doc.  94-30923  Filed  12-15-94;  8:45  am) 
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[DockM  No.  CP95-104-000.  et  ai.] 

Northwest  Pipeline  Corporation,  et  al.; 
Natural  Gas  Certiflcaie  Filings 

December  7, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northwest  Pipeline  Corporation 

[Docket  No.  CP95-104-000) 

Take  notice  that  on  November  29, 
1994,  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
aty.  Utah  84158,  filed  in  Docket  No. 
CP95-1 04-000  a  request  pursuant  to 
§§157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
by  removal  its  existing  Piceance  Creek 
Meter  Station  (Piceance  Station)  located 
in  Rio  Blanco  County.  Colorado,  imder 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP82-433-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  proposes  to  abandon  and 
remove  the  Piceance  Station  due  to  a 
lack  of  contract  obligations  for  service 
since  1989  and  the  fact  that  Questar 
Pipeline  Company  (Questar)  has 
removed  its  immediately  adjacent 
interconnecting  downstream  facilities, 
thus  making  it  operationally  impossible 
for  Northwest  to  continue  to  dehver 
natural  gas.  The  Piceance  Station  is 
located  in  Section  8,  Township  2  South. 
Range  96  West,  in  Rio  Blanco  County. 
Colorado,  at  milepost  0.05  on 
Northwest's  Piceance  Creek  Lateral.  The 
Piceance  Station  currently  shares  the 
station  site  with  other  facilities  which 
will  continue  to  be  operated  by 
Williams  Gas  Processing  Company.  The 
estimated  cost  of  removal  is  $7,000  and 
the  station  site  will  be  regraveled. 

In  Docket  No.  CP67-141  (37  FPC  304) 
Northwest's  predecessor  was  authorized 
to  construct  and  operate  the  Piceance 
Station  for  providing  service  under 
special  Rate  Schedule  X-17.  The 
Piceance  Station  consisted  of  a  4-inch 
meter  and  appurtenances  located  near 
the  eastem  end  of  Northwest's  Piceance 
Creek  Lateral.  Pursuant  to  Commission 
order  dated  April  8,  1992  in  Docket  No. 
CP92-252-O00  (59  FERC  62,020), 
Northwest  was  authorized  to  abandon 
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service  to  Questar  under  Rate  Schedule 
X-17  at  the  Piceance  Station. 

Comment  date;  January  23. 1995,  in 
accordance  with  Standarid  Paragraph  G 
at  the  end  of  this  notice. 

2.  Colorado  Interstate  Gat  Company 

IDocket  No.  CP9S-106-000) 

Take  notice  that  on  Noven^r  30. 
1994,  as  supplemented  December  5, 
1994.  Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP95-106-000  a  request  pursuant  to 
^S  157.205  and  157.208  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.208)  for  authorization  to  construct 
and  operate  a  new  lateral  pipeline 
facility,  imder  CIG's  blanket  certificate 
issued  in  Docket  No.  CP83-21-000. 
pursuant  to  Section  7(c)  of  the  NatiuBl 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CIG  proposes  to  construct  and  operate 
the  Parachute  Creek  Lateral  (Parachute), 
a  new  16-inch  pipeline  and  appurtenant 
facilities  in  Garfield  and  Rio  Blanco 
Counties,  Colorado  at  an  estimated  cost 
of  $9,302,000  for  the  receipt  of  gas  from 
fields  located  in  the  Piceance  Basin  in 
Garfield  County,  Colorado.  CIG  states 
that  Parachute  will  connect  to  QG's  20- 
inch  Uinta  Basin  Lateral  which  in  turn 
connects  to  CIG's  22-inch  and  24-inch 
Wyoming  Main  Line. 

Specifically,  CIG  proposes  to 
construct  36.8  miles  of  16-inch  pipeline 
and  a  meter  station  consisting  of  two  6- 
inch  meter  runs  to  receive  the  gas  into 
the  lateral.  QG  states  that  long  term  (10 
year]  signed  contracts  with  Snyder  Oil 
Corporation  and  UtiUCorp  United  Inc. 
■  for  37,000  Dth  per  day  supporting  the 
need  for  the  proposed  Parachute 
facilities  are  included  as  an  appendix  to 
its  application.  Additionally,  CIG  states 
that  it  will  hold  an  open  season  for 
capacity  on  the  lateral  with  capacity 
awarded  based  on  net  present  value. 
CIG  further  states  that  compression  may 
be  installed  should  firm  capacity  being 
requested  exceed  the  available  capacity. 

Comment  date:  January  23. 1995,  in 
accordance  with  Standarid  Paragraph  G 
at  the  end  of  this  notice. 

3.  K  N  Interstate  Gas  Transmission  Co. 

(Docket  No.  CP95-1 13-000] 

Take  notice  that  on  December  5, 1994. 
K  N  Interstate  Gas  Transmission  Co.  (K 
N  Interstate).  P.O.  Box  281304. 
Lakewood.  Colorado,  80228,  filed  in 
Docket  No.  CP95-1 13-000  an 
application  pursuant  to  Section  7(c)  of 
ihe  Natural  Gas  Act  for  authorization  to 
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poses  to  install,  own 
and  operate  43.9  n^es  of  16-inch 
pipeline,  running  parallel  to  its  existing 
mainline,  from  a  p  lint  near  the  town  of 
Casper  in  Natrona  bounty,  Wyoming  to 
a  point  near  the  to"  vn  of  Douglas  in 
Converse  County, '  Vyoming;  8.0  miles 
of  16-inch  pipeline  to  connect  the 
Douglas  Processing  Plant  to  K  N 
Interstate 's  mainline  near  the  town  of 
Douglas  in  Converse  County,  Wyoming; 
and  a  2.000  horsep  ower  compressor  at 
the  Guernsey  Com  iressor  Station  in 
Platte  County,  Wyi  iming.  K  N  Interstate 
estimates  the  cost  pi  the  faciUties  to  be 
$14.9  million.        ' 

It  is  stated  that  H  N  Interstate 
currently  operates  |a  gas  processing  plant 
at  Casper,  Wyomii  g,  which  is  used  to 
process  supphes  o  '  gas  received  from 
sources  west  of  Ca  >per.  It  is  stated  that 
the  plant  is  a  lean  )il  absorption  plant 
which  uses  Freon.  a  chlorofluorocarbon. 
as  a  refrigerant.  K  >J  Interstate  states  that 
since  the  production  and  use  of 
chloronuorocarboBs  is  being  phased 
out,  K  N  Interstate:  must  take  action  with 
regard  to  the  Caspir  Plant.  K  N 
Interstate  submits  Ihat  its  best  course  of 
action  involves  thf  closure  of  the  Casper 
Plant  and  the  conduction  of  pipeline 
facilities  to  facilit^e  the  movement  of 
unprocessed  gas  t9  an  existing 
processing  plant  located  near  Douglas. 
Wyoming,  for  processing. 

K  N  Interstate  s^tes  that  it  is  faced 
with  capacity  con|traints  on  its  pipeline 
system  downstreatn  of  Casper.  K  N 
Interstate  further  9  tates  that  based  on  the 
results  of  an  open  season,  shippers  have 
indicated  an  inter  «t  in  additional 
capacity,  in  the  aisount  of  83,500  Mcf 
per  day.  K  N  Interstate  maintains  that, 
in  addition,  the  development  of  new  gas 
supplies  from  sources  west  of  Casper 
support  the  need  ^r  additional  pipeline 
capacity  out  of  th4  area.  K  N  Interstate 
submits  that  it  can  solve  the  capacity 
constraint  do%vnsveam  of  Casper  and 
.  ove  incremental  volimies  of  gas  as 
they  are  developed  by  selecting  a  pipe 
sized  larger  than  t|iat  which  would  be 
necessary  to  moveonly  the  unprocessed 
gas  stream  east  of  Casper  and  adding  a 
new  compressor  \init  at  an  existing 
compressor  statioii.  K  N  Interstate 
maintains  that  su^h  a  configuration  will 
result  in  increased  system  reliability, 
flexibility  and  redundancy. 

K  N  Interstate  s^tes  that  the  proposed 
facilities  will  enable  K  N  Interstate  to 
close  its  Casper  Pi  ocessing  Plant  and 
move  the  gas  cun  mtly  being  processed 


UMI 


at  Casper  to  the  Douglas  Processing 
Plant.  In  addition,  K  N  Interstate  states 
that  the  proposed  faciUties  will  enable 
K  N  Interstate  to  transport  incremental 
volumes  of  up  to  47.500  Mcf  per  day 
from  the  west  end  of  its  transmission 
pipeline  system.  K  N  Interstate  further 
states  that  it  will  charge  the  firm 
transportation  rates  that  result  from  its 
ciirrent  rate  proceeding  for 
transportation  of  gas  through  the 
proposed  facilities. 

Comment  date:  December  28, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandomnent 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  farther 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  applicant  to  appear  m 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
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Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  fijr  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  94-30924  Filed  12-15-94;  8:45  am] 

BN-UNO  CODE  STIT-OI-P 


ACnON:  Notice. 


P>ocKet  No.  ER94-12S8-000] 

West  Texas  Utilities  Company;  Notioa 
of  Filing 

December  12, 1994. 

Take  notice  that  on  October  26. 1994, 
West  Texas  Utilities  Company  tendered 
for  filing  an  amendment  to  its  May  13, 
1994  fifing  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  22. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cadiril. 
Secretary.   . 

IFR  Doc.  94-30925  Filed  12-15-94:  8:45  am] 
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ENVIRONMENTAL  PnOTECTK)N 
AGENCY 

FRL-5122.1] 

PutHic  Watar  System  Supervision 
Program  Revision  for  the  State  of 
North  Dakota 

AQENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  Public  notice  is  hereby  given 
in  accordance  with  the  provisions  of 
secUon  1413  of  the  Safe  Drinking  Water 
Act  as  amended,  42  U.S.C.  300g-2,  and 
40  CFR  part  142,  Subpart  B-Primary 
Enforcement  Responsibility,  that  the 
State  of  North  Dakota  has  revised  its 
Public  Water  System  Supervision 
(PWSS)  Primacy  Program.  North 
Dakota's  PWSS  program,  administered 
by  the  North  Dakota  Division  of 
Municipal  Facilities,  has  adopted 
regulations  for  Phase  II  (7  inorganic  and 
26  organic  chemicals),  Phase  lib  (1 
inorganic  and  4  organic  chemicals),  and 
Phase  V  (5  inorganic  and  18  organic 
chemicals)  that  correspond  to  the 
National  Primary  Drinking  Water 
Regulations  (NPDWR)  in  40  CFR  part 
141  for  Phase  II  (Federal  Register  Vol. 
56,  No.  20,  January  30, 1991,  Pg.  3526- 
3597),  Phase  lib  (Federal  Register  Vol. 
56,  No.  126,  July  1, 1991,  Pg.  30266- 
30281),  and  Phase  V  (Federal  Register 
VoL  57,  No.  138,  July  17, 1992.  Pg. 
31776-31849).  The  Environmental 
Protection  Agency  (EPA)  has  completed 
its  review  of  North  Dakota's  primacy 
revisions  and  has  determined  that  they 
are  no  less  stringent  than  the  NPDWRs 
for  Phase  II,  Phase  lib  and  Phase  V.  EPA 
therefore  approves  North  Dakota's 
primacy  revisions  for  the  Phase  D,  Phase 
nb  and  Phase  V  RegulaUons.  This 
determination  shall  become  effective  on 
January  17, 1995. 

Any  interested  parties  are  invited  to 
submit  written  comments  on  this 
determination,  and  may  request  a  public 
hearing  on  or  before  January  17, 1995     . 
If  a  public  hearing  is  requested  and 
granted,  this  determination  shall  not 
become  effective  until  such  time 
following  die  hearing  that  the  Regional 
Administrator  issues  an  order  affirming 
or  rescinding  this  action. 

Requests  for  a  public  hearing  should 
be  addressed  to:  Wilfiam  P.  Yellowtail. 
Regional  Administrator,  c/o  David 
Schmidt  (8WM-DW),  U.S. 
Environmental  Protection  Agency, 
Region  VTO,  999  18th  Street,  Suite  500. 
Denver.  CO  80202-2466. 

Frivolous  or  insubstantial  requests  for 
a  hearing  may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  is  made  vtrithin  thirty  (30)  days 
after  this  notice,  a  public  hearing  will  be 
held. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  the  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 


the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  die  signature  of 
the  individual  making  the  request,  or,  ii 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  die  responsible  official  of 
the  organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  vrill  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  the  State  of  North  Dakota. 
A  notice  will  also  be  sent  to  the 
person(s)  requesting  the  hearing  as  well 
as  to  die  State  of  North  Dakota.  The 
hearing  notice  will  include  a  statement 
of  purpose,  information  regarding  time 
and  location,  and  the  address  and 
telephone  number  where  interested 
persons  may  obtain  further  information. 
The  Regional  Administrator  will  issue 
an  order  affirming  or  rescinding  his 
determination  upon  review  of  the 
•  hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
the  Regional  Administrator  does  not 
elect  to  hold  a  hearing  on  his  own 
motion,  this  determination  shall  become 
effective  on  January  17. 1995.  Please 
bring  this  notice  to  the  attention  of  any 
persons  known  by  you  to  have  an 
interest  in  this  determination. 

All  documents  relating  to  this 
determination  are  available  for 
inspecticm  at  the  following  locations:  (1) 
US  EPA  Region  VIA,  Drinking  Water 
Branch,  999  18th  Street  (4th  fioor), 
Denver,  Colorado;  (2)  North  Dakota 
State  Department  of  Health  and 
Consolidated  Laboratories,  1200 
Missouri  Avenue,  P.O.  Box  5520, 
Bismarck,  North  Dakota  58502-5520. 
FOn  FURTHER  MFORMATION  COffTACT: 
David  Schmidt.  Drinking  Water  Branch, 
EPA  Region  VHI  (8WM-DW],  999  18di 
Street,  suite  500.  Denver.  Colorado 
80202-2466.  telephone  (303)  293-1415. 

Dated:  November  23. 1994 
William  P.  YeUowUil, 
Re^onal  Administrator,  EPA.  Region  V7ff. 
IFR  Doc.  94-30950  Filed  12-15-94:  8:45  am] 
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[FRL-«122-2] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of  Utah 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Nodce. 
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:  Public  notice  is  hereby  given 
in  accordance  with  the  provisions  of 
section  1413  of  the  Safe  E>rinking  Water 
Act  as  amended.  42  U.S.C.  300g--2,  and 
40  CFR  part  142,  Subpart  B-4»rimary 
Enforcement  Responsibility,  that  the 
State  of  Utah  has  revised  its  Public 
Water  System  Supervision  (PWSS) 
Primacy  Program.  Utah's  PWSS     ' 
program,  administered  by  the  Utah 
Division  of  Drinking  Water,  has  adopted 
regulations  for  Phase  II  (7  inorganic  and 
26  organic  chemicals),  Phase  lib  (1 
inorganic  and  4  organic  chemicals), 
Phase  V  (5  inorganic  and  18  organic 
chemicals),  and  lead  and  copper  that 
correspond  to  the  National  Primary 
Drinking  Water  Regulations  (NPDWR)  in 
40  CFR  part  141  for  Phase  n  (Federal 
Register  Vol.  56,  No.  20,  January  30, 
1991,  Pg.  3526-3597),  Phase  lib  (Federal 
Register  Vol.  56,  No.  126.  July  1. 1991, 
Pg.  30266-30281),  Phase  V  (Federal 
Register  Vol.  57.  No.  138,  July  17. 1992. 
Pg.  31776-31849).  and  for  lead  and 
copper  (Federal  Register  Vol.  56,  No.      • 
110.  June  7. 1991.  Pg.  26460-26564). 
The  Environmental  Protection  Agency 
(EPA)  has  completed  its  review  of 
Utah's  primacy  revisions  and  has 
determined  that  they  are  no  less 
stringent  than  the  NPDWRs.  EPA 
therefore  approves  Utah's  primacy 
revisions  for  the  Phase  n.  lib.  V.  and 
Lead  and  Copper  R\iles.  This 
determination  shall  become  effective 
January  17.  1995. 

Any  interested  parties  are  invited  to 
submit  written  comments  on  this 
determination,  and  may  request  a  public 
hearing  on  or  before  January  17. 1995. 
If  a  public  hearing  is  requested  and 
granted,  this  determination  shall  not 
become  effective  until  such  time 
following  the  hearing  that  the  Regional 
Administrator  issues  an  order  affirming 
or  rescinding  this  action. 

Requests  lor  a  public  hearing  should 
be  addressed  to:  William  P.  Yellowtail, 
Regional  Administrator,  c/o  Mariy 
Swickard  (8WM-DW),  U.S. 
Environmental  Protection  Agency. 
Region  VIII.  999  18th  Street.  Suite  500. 
Denver.  CO  80202-2466. 

Frivolous  or  insubstantial  requests  for 
a  hearing  may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  is  made  within  thirty  (30)  days 
after  this  notice,  a  public  hearing  will  be 
held. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  orother  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
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at  such  hearing:  md  (3)  the  signature  of 
the  individual  n  aking  the  request,  or,  if 
the  request  is  m)  de  on  bdialf  of  an 
organization  or  ( ther  entity,  the 
signature  of  the  i  esponsible  official  of 
the  organization  or  other  entity. 

Notice  of  any  tearing  shall  oe  given 
not  less  than  fif)  sen  (15)  days  prior  to 
the  time  schedu  ed  for  die  hearing.  Such 
notice  will  be  m  ide  by  the  Regional 
Administrator  ii  the  Federal  Register 
and  in  newspap  trs  of  general 
circulation  in  thfe  State  of  Utah.  A  notice 
will  also  be  sent  to  the  person(s) 
requesting  the  hearing  as  well  as  to  the 
State  of  Utah.  Tie  hearing  notice  will 
include  a  statenjent  of  purpose, 
information  regarding  time  and  location, 
and  the  address  and  telephone  number 
where  interested  persons  may  obtain 
further  informamon.  The  Regional 
Administrator  v^U  issue  an  order 
affirming  or  rescinding  his 
determination  Upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

Should  no  tin  lely  and  appropriate 
request  for  a  he  iring  be  received,  and 
the  Regional  A(  ministrator  does  not 
elect  to  hold  a  1  earing  on  his  own 
motion,  this  del  srmination  shall  become 
effective  on  Jan  xary  17. 1995.  Please 
bring  this  notio  i  to  the  attention  of  any 
persons  known  by  you  to  have  an 
etermination. 
relating  to  this 
available  for 
following  locations:  (1) 
VIII.  Drinking  Water 
Street  (4th  floor). 
Denver.  Colorado;  (2)  Utah  Division  of 
Drinking  Water  150  North  1950  West. 
Salt  Lake  Qty,  Utah. 
FOn  FURTHER  m#ORMATION  CONTACT: 
Marty  Swickard.  Drinking  Water 
Branch,  EPA  Rteion  Vffl  (8WM-DW). 
999  18th  Street}  Suite  500.  Denver. 
Colorado  80202-2466,  telephone  (303) 
293-1629.         I 

Dated:  Novemljer  23, 1994. 
Robert  L.  Dupreji, 

Acting  Regional ,  \dministrator,  EPA,  Region 

vni. 

|FR  Doc.  94-309il  Filed  12-15-94;  8:45  ami 
BILLINQ  COOE  6866  60-P 
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under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(C]  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to'  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10. 1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-BLM-K67027-AZ  Rating 
E02,  Cypus  Tohono  Open  Pit  Mine 
Expansion  Project.  Plan  of  Operation 
Approval  and  Drilling  Permit. 
Implementation.  Tohono  O'odham 
Nation,  Papago  Indian  Reservation. 
Pinal  County.  AZ. 

Summary:  EPA  expressed 
environmental  objections  with  the 
potential  discharges  from  ponds  and  the 
open  pit  into  groundwater.  EPA 
recommended  the  final  EIS  provide 
more  information  on  potential  acid 
drainage  formation,  metals  present  in 
areas  where  there  is  potential  for 
mobilization,  and  permeability  of 
materials  used  to  line  pads  and  ponds. 
The  final  EIS  should  evaluate  an 
alternative  which  includes  increasing 
the  stormwater  containment  capacity  of 
the  pregnant  leach  solution  ponds  to 
handle  a  100-year.  24-hour  storm.  The 
final  EIS  also  needs  to  provide  analysis 
of  the  Clean  Water  Act  Section  404 
compliance. 

ERP  No.  D-FHW-E40755-NC  Rating 
EC2.  US  70  Improvements  Project.  1-40 
to  the  Intersection  of  US  70  and  US  70 
Business,  Funding  and  COE  Section  404 
Permit.  Wake  and  Johnston  Counties. 
NC. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
wetlands  and  air  quality  and  requested 
additional  information  on  wetlands 
mitigation  and  socio-economic  impacts. 

ERP  No.  D-UAF-L11025-AK  Rating 
E02,  Alaska  Military  Operations  Areas 
(MOAs)  Temporary  MOAs  Conversion 
to  Permanent  MOAs;  New  MOAs 
Creation;  MOAs  Modification; 
Supersonic  Aircraft  Operations  and 
Routine  Flying  Training,  Joint/ 
Combined  Flying  Training  and  Major 
Flying  Exercises  Activities.  Elmendorf 
Air  Force  Base.  AK. 

Summary:  EPA  had  environmental 
objections  based  on  impacts  to 
biological  and  recreation  resources, 
potential  adverse  effects  on  subsistence 
activities  and  potential  noise  impacts  on 
off-base  residents.  Additional 
information  and  clarification  is  needed 
to  describe  cumulative  adverse  impacts 
and  mitigation  effectiveness  monitoring, 
develop  more  specific  noise  thresholds 
for  impacted  species  and  describe  the 


conformity  of  the  proposed  action  with 
requirements  of  Executive  Order  12898. 

ERP  No.  IMJSN-D11023-MD  Rating 
EC2.  Naval  Air  Warfare  Center  Aircraft 
Division.  Base  Realignment  and 
Construction.  Patuxrait  River.  St. 
Mary's,  Calvert  and  Charles  Counties. 
MD. 

Summary:  EPA  expressed 
environmmtal  concerns  regarding  water 
conservation  and  requested  that 
wetlands  and  fbrrat  habitat  be  more 
clearly  defined  in  the  final  EIS. 


Final  EISs 

ERP  No.  F-BLM-E65044-FL  Florida 
Land  and  Resource  Managem^it  Plan, 
Implementation.  Split-Estate  Federal 
Mineral  Ownership  (FMOj.  several 
counties.  FL. 

Summary:  EPA  expressed 
environmental  concerns  over  habitat 
loss  from  the  proposed  alternative  and 
suggests  the  Withlacoochee  State  Forest 
prohibit  future  limestone  sales.  The 
final  EIS  was  responsive  tq  other 
concerns  EPA  expressed  in  the  draft 
EIS. 

ERP  No.  F-CGD-D50005-VA  Parallel 
Crossing  of  the  Chesapeake  Bay, 
Construction  and  Operation.  US  13 
between  the  Delmarva  Peninsula  and 
southeastern  Virginia,  Funding.  COE 
Section  10  and  404  Permits  and  COD 
Bridge  Permit,  Virginia  Beach, 
Northampton  County,  VA. 

Summary:  EPA  continued  to  express 
environmental  objection  to  the  preferred 
alternative  and  felt  the  Coast  Guard  did 
not  adequately  consider  the  1987 
Chesapeake  Bay  Agreement  with  respect 
to  induced  growth. 

ERP  No.  F-FHW-J40129-WY  US  14/ 
16/20  Highway  Improvements.  Cody  to 
Yellowstone  National  Park  Highway. 
Funding  and  COE  Section  404  Permit. 
Shoshone  National  Forest.  Park  County. 
WY. 

Summary:  EPA  had  no  objections  to 
the  project  as  proposed.  Earlier  concerns 
regarding  water  quality  were  addressed 
in  the  Final  EIS. 

ERP  No.  F-TVA-^65041-00  Land 
Between  The  Lakes  (LBL)  Natural 
Resource  Management  Plan. 
.  Implementation.  KY  and  TN. 

Summary:  EPA  had  environmental 
concerns  regarding  timbering  and 
encouraged  reductions  in  these  impacts. 
EPA  felt  that  the  preferred  alternative 
increased  resource  preservation. 

ERP  No.  F-UMT-J40119-UT 1-15/ 
State  Street  Corridor  Highway  and 
Transit  Improvements.  Funding,  Salt 
Lake  County.  UT. 

Summary:  EPA  had  no  objections  to 
the  project  as  proposed.  Earlier 
•  environmental  concerns  regarding 


wetlands  and  air  quality  standards  were 
adequately  addressed  in  the  Final  EIS. 

Dated:  December  13, 1994. 
William  O.  Dickeraon. 

Director,  Federal  Agency  Liaison  Division. 

Office  of  Federal  Activities. 

(FR  Doc.  94-30993  Filed  12-15-94;  8:45  ami 
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Environmental  Impact  Statements: 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities.  General  Information  (202) 

260-5076  OR  (202)  260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  December  05. 

1994  Through  December  09, 1994 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  940499,  FINAL  EIS.  BOP.  TX. 
Houston  Metropolitan  Detention 
Center,  Site  Selection.  Construction 
and  Operation.  City  of  Houston. 
Harris  Coimty.  TX,  Due:  January  16. 
1995,  Contact:  Patricia  (202)  514- 
6470. 

EIS  No.  940500.  DRAFT  SUPPLEMENT, 
AFS,  AK.  Shamrock  Timber  Sales, 
Timber  Harvesting  and  Road 
Construction,  Updated  Information. 
Stikine  Area,  Kupreanof  Island. 
Tongass  National  Forest. 
Implementation,  AK,  Due:  January  30. 
1995.  Contact:  Jim  Thompson  (907) 
772-3871. 

EIS  No.  940501,  DRAFT  EIS,  AFS.  ID. 
Stibnite  Gold  Mine  Expansion  Project, 
Construction  and  Operation.  Plan  of 
Operation  Approval,  NPDES  Pennit 
and  COE  Section  404  Permit.  Payette 
National  Forest.  Krassel  Ranger 
District.  Valley  County.  ID.  Due: 
February  14, 1995,  Contact:  Jane 
Wurster  (206)  634-0614. 

EIS  No.  940502,  DRAFT  EIS.  AFS,  UT. 
Upper  Prove  River  Reservoirs 
Stabilization  Project.  Implementation. 
Wasatch-Cache  National  Forest, 
Kamas  Ranger  District,  Summit 
County.  UT,  Due:  January  31. 1995. 
Contact:  Melissa  Blackwell  (801)  783- 
4338. 

EIS  No.  940503.  DRAFT  EIS.  COE.  CA. 
Humboldt  Harbor  and  Bay 
(Deepening)  Channels,  Feasibility 
Study  for  Navigation  Improvements, 
Humboldt  County,  CA,  Due:  January 
30,  1995.  Contact:  Tamara  Terry  (415) 
744-3341. 
EIS  No.  940504.  FINAL  EIS.  USN,  NC. 
Camp  Lejeune  Marine  Corps  Base. 
Disposal  of  Non-Hazardous  Solid 
Waste  Project,  Implementation.  COE 
Section  404  and  NPDES  Permits. 
Onslow  County.  NC.  Due:  January  16. 


1995,  Contact:  Jim  Omans  (703)  696- 
0866. 
EIS  No.  940505.  DRAFT  EIS.  GSA.  MD. 
Food  and  Dnig  Administration 
Consolidation,  Site  Selection. 
Montgomery  County  Campus, 
Montgomery  and  Prince  George's 
Counties,  MD.  Due:  February  17. 
1995.  Contact:  Jag  Bhargava  (202) 
708-5704. 

Amended  Notices 

EIS  No.  940354,  DRAFT  EIS,  COE.  MO 
ND,  SD.  NB.  L\.  KS,  Missouri  River 
Master  Water  Plan  Operation, 
Multipurpose  Project,  SD,  NB.  lA. 
MO.  Due:  March  01. 1995.  Contact: 
Lawrence  Cieslik  (402)  221-7360. 
Published  FR— 09-30-94— Review 
period  extended. 

EIS  No.  940414,  DRAFT  SUPPLEMENT. 
FAA,  NJ.  Expanded  East  Coast  Flan. 
Changes  in  Aircraft  Flight  Patterns 
over  the  State  of  New  Jersey,  Updated 
Information.  Implementation,  NJ,  Due: 
February  09, 1995.  Contact:  William 
Marx  (202)  267-7900.  Pubfished  FR— 
10-07-94— Review  Period  Reopened. 
Dated:  December  13. 1994. 

WiUiam  D.  Dickersoa. 

Director.  Federal  Agency  Liaison  Division 
Office  of  Federal  Activities. 
IFR  Doc.  94-30992  Filed  12-15-94:  8:45  am] 
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[FRL-6123-1;  NPDES  No.  FLG83000(q 

Reissuance  of  ttie  National  Pollutant 
Discharge  EUmlnatton  System 
(NPDES)  General  Permtt  For 
Oewaterfng  and  Petroleum  Fuel 
Contaminated  Ground/Storm  Waters  in 
the  State  of  Florida 

agency:  Environmental  Protection 
Agency.  *■ 

ACTION:  Notice  of  Final  Rule — 
Reissuance  of  a  NPDES  General  Permit 
to  the  State  of  Florida. 


SUMMARY:  The  Regional  Administrator. 
EPA.  Region  IV  is  reissuing  the  final 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  General 
Pennit  No.  FLG830000  to  facilities 
within  the  poUtical  boundary  of  the 
State  of  Florida.  This  final  reissued 
NPDES  general  permit  contains  effluent 
limitations,  prohibitions,  reporting 
requirements  and  other  conditions  on 
facilities  which  discharge 
uncontaminated  groundwater  associated 
with  dewatering  or  treated  groundwater 
and/or  storm  water  incidental  to  the 
groundwater  cleanup  operation  which 
have  been  contaminated  by  automotive 
gasoline,  aviation  and/or  diesel  fuels. 
This  permit  authorizes  discharges  from 
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facilities  currently  located  in  and 
dischaigiiig  to  surface  waters  within  the 
politicaTbrnrndary  of  the  State  of 
Florida,  and  any  new  treatment  facilities 
placed  in  operation  during  the  tenn  of 
this  permit.  Reissuance  of  this  final 
NPDES  will  allow  general  dewatering 
and  cleanup  actions  at  petroleum 
contaminated  sites  to  begin  without  the 
delays  of  individual  NPDES  permit 
issuance  procedures. 

For  facilities  seeking  coverage  for 
general  dewatering  discharges,  coverage 
under  the  general  permit  is  automatic, 
upon  the  permittee's  receipt  of 
acceptable  groundwater  screening 
values,  as  described  in  Part  I.A.3(c)  of 
the  general  permit.  The  effluent  from 
these  general  dewatering  activities  shall 
be  monitored  within  thirty  (30)  days 
after  commencement  of  the  discharge 
and  once  every  six  months  for  the  life 
of  the  project  to  maintain  coverage 
under  the  general  permit.  Additionally, 
short-term  pump  tests,  eight  (8)  hours  in 
duration  or  less,  shall  be  automatically 
covered  upon  receipt  of  the  permittee's 
Notice  of  Intent  (NOB  by  EPA  and  the 
permittee  will  be  responsible  for 
meeting  the  requirements  of  Parts  I.A.I 
or  A.  2.  DMRs  shall  be  submitted  within 
thirty  (30)  days  after  completion  of  the 
pump  test  discharge. 

Except  for  facilities  meeting  the  above 
conditions,  all  other  facilities  seeking 
coverage  under  the  general  permit  by 
NOI  requests  will  be  responded  to  by 
written  notification  of  coverage  by 
certified  mail  from  the  Director,  Water 
Management  Division,  U.S.  EPA  Region 
rv.  This  method  of  notification  will  be 
applicable  to  both  new  dischargers 
applying  for  coverage  for  the  first  time 
and  existing  dischargers  which  are 
seeking  coverage  under  the  reissued 
general  permit.  Facihties  which  are 
ctirrently  discharging  under  the 
previous  NPDES  general  permit  are 
required  to  submit  another  NOI 
requesting  coverage  under  the  reissued 
general  permit  by  February  14, 1995,  in 
accordance  with  Part  II,  Section  F(b). 

DATES:  This  general  permit  is  efi'ective 
on  December  7, 1994,  at  1:00  p.m. 
Eastern  Daylight  Savings  Time. 

Dates  for  coverage:  (1)  Dewatering 
Activity  discharges  are  authorized  upon 
the  permittee's  receipt  of  acceptable 
groundwater  screening  values  listed  in 
Part  I.A.3.  (2)  Short-Term  Pump  Test 
discharges,  eight  (8)  hours  in  duration 
or  less,  are  authorized  upon  receipt  of 
a  complete  NOI,  as  described  in  Part  II, 
Section  F(f).  (3)  Petroleum 
Contaminated  discharges,  are  only 
authorized  after  written  notification  of 
coverage  by  certified  mail  from  the 


Director,  Water  |4anagement  Division, 
U.S.  EPA  Regioii  IV  is  received. 

This  action  c^istitutes  the 
Environmental  frotection  Agency's  final 
permit  decision,  in  accordance  with 
Title  40.  Code  of  Federal  Regulations 
(CFR)  124.72. 

The  administ  ative  record,  including 
draft  NPDES  general  permit,  fact  sheet, 
state  certificatioii,  comments  received, 
and  additional  information  are  available 
by  writing  the  E  *A,  Region  IV,  or  for 
review  and  cop'  ing  at  345  Coiulland 
St.,  N.E.,  Atlant  t.  Georgia  30365, 
between  the  hoi  irs  of  8:15  A.M.  and  4:30 
P.M.,  Monday  t  rough  Friday.  Copies 
will  be  provide(  at  a  nominal  charge  per 
page.  Additions  information 
concerning  the  permit  may  be  obtained 
at  the  address  and  during  the  hoiu« 
noted  above  fitnn  Ms.  Lena  Scott,  Public 
Notice  Coordinator,  404/347-3004. 
ADDRESSES:  Nof  fications  required 

permit  should  be  sent 
^er  Management 
ivironmental  Protection 
|IV,  34SCourtland 
ita,  Georgia  30365 
srage:  Written 
itent  to  be  covered  by 
it  (if  required)  shall  be 
ibed  in  the  permit  Part 


under  this  gene 
to:  Director,  Wa 
Division,  U.S. : 
Agency.  Regioii 
Street.  N.E.  At 
Request  for  Co\ 
notification  of  i 
the  general  per 
provided  as  ded 


n  Section  F. 

FOR  FURTHER  mtORMATION  COHTACT: 
Larry  Cole,  Environmental  Engineer, 
Water  Permits  and  Enforcement  Bnmch, 
Water  Management  Division,  U.S. 
Environmental  protection  Agency,  345 
Courtland  Street,  N.E.,  Atlanta,  Georgia 
30365,  (404)  3^^-3012  ext.  2948. 

SUPPt-EMENTARV  INFORMATION: 

L  Introductionl 

On  Thursday.  August  25, 1988  (53  FR 
32442),  EPA,  Region  IV  proposed  the 
issuance  of  thejdraft  NPDES  General 
Permit.  Diuingjthe  30-day  comment 
period,  a  reque^  for  an  extension  of  the 
comment  peric^d  was  received,  and  on 
Tuesday,  October  25, 1988  (53  FR 
43035),  the  comment  period  was 
extended  to  November  15, 1988.  On 
Monday,  July  ^7, 1989  (54  FR  29986), 
EPA,  Region  IV  issued  the  Final  NPDES 
General  Permit  for  Petroleum  Fuel 
Contaminated  Ground/Storm  Waters  in 
the  State  of  Fl^da. 

On  Friday,  F  sbruary  22, 1991  (56  FR 
7379),  EPA.  Re  ^on  IV  published  a 
notice  of  a  pro  losed  modification  to  the 
NPDES  Genen    Permit  for  Petroleimi 
Fuel  Contamix  ited  Groimd/Storm 
Waters  in  the  i  tate  of  Florida  (56  FR 
7379)  to  inclu(  e  dewatering  activities. 
On  Thursday,  August  29, 1991  (56  FR 
42736),  the  fin  d  modification  was 
issued.  The  ge^ieral  permit  expired  on 
.  July  16, 1994.  Dn  Monday,  September 


19, 1994,  EPA  Region  IV  pubUshed  a 
notice  concerning  the  reissuance  of  the 
general  permit  (59  FR  47862)  that  is 
being  issued  in  final  form  today. 

The  Region  received  comments  from 
eight  (8)  commentois.  All  the  public 
comments  received  during  the  30-day 
comment  period  are  included  in  the 
administrative  record  and  wwe 
considered  by  Region  IV  in  the 
formulation  of  a  &ial  determination  of 
the  conditions  of  today's  final  permit. 

For  reference.  Region  IV  pubUshed  a 
detailed  feet  sheet  with  the  proposed 
draft  permit  in  59  FR  47862.  The  Region 
is  incorporating  by  reference  that  fact 
sheet  as  part  of  the  final  fact  sheet  for 
today's  final  permit.  The  discussions 
presented  in  the  previous  fact  sheet 
should  be  consulted  in  reviewing  the 
applicability  and  scope  of  the  final 
permit  conditions. 

A  formal  hearing  is  available  to 
challenge  any  NPDES  permit  issued 
under  40  CFR  124.14  except  for  a 
general  permit  Persons  affected  by  a 
general  permit  may  not  challenge  the 
conditions  of  a  general  permit  as  a  right 
in  further  agency  proceedings.  They 
may  instead  either  challenge  the  general 
permit  in  court,  or  apply  for  an 
individual  permit  imder  40  CFR  122.21 
as  authorized  at  40  CFR  122.28  and  then 
request  a  formal  hearing  on  the  issuance 
or  denial  of  an  individual  permit. 
Additional  information  regarding  these 
procedures  is  available  by  contacting 
Ms.  Gwen  Eason.  Office  of  Regional 
Counsel,  at  the  address  above  or  at  (404) 
347-2309. 

n.  Other  Legal  Requiranents 

A.  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
review  requirements  of  Executive  Order 
12291  pursuant  to  Section  8[b]  of  that 
order. 

B.  Paperwork  Redaction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  fecilities  in  this 
final  general  permit  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  §  3501  et  seq.  The  information 
collection  requirements  of  this  permit 
have  already  been  approved  by  the 
Office  of  Management  and  Budget  in 
submissions  made  for  the  NPDES  permit 
program  under  the  provisions  of  the 
Clean  Water  Act. 

C.  State  Certification  Requirements 

Section  301(b)(1)(c)  of  the  Act 
requires  that  NPDES  permits  contain 
conditions  which  ensure  compliance 
with  applicable  State  water  quality 
standards  or  limitations.  Section  401  of 


the  Act  requires  that  States  certify  that 
Federally  issued  permits  are  in 
compliance  with  State  law.  This  permit 
is  for  operations  discharging  to  waters 
.    within  the  State  of  Florida.  Pursuant  to 
40  CFR  124.53.  EPA  requested 
certification  of  the  permit  on  September 
15, 1994.  On  October  27. 1994,  Uie 
Florida  Department  of  Environmental ' 
Protection  waived  certification  of  the 
general  permit. 

D.  Effective  Date 

The  final  NPDES  general  permit 
issued  today,  December  6th,  1994.  is 
effective  on  December  7, 1994. 

E.  Regulatory  Flexibility  Act 

After  review  of  the  facts  presented  in 
this  document.  I  hereby  certify, 
pursuant  to  the  provisions  of  5  U.S.C. 
§  605(b).  that  this  NPDES  general  permit 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  the  permit  reduces  a 
significant  administrative  burden  on 
regulated  sources. 
Patrick  M-Tobin. 
Deputy  Regional  Administrator. 

Summary  of  Comments 

Appendix  A— Public  Comments 

Public  notice  of  the  draft  permit 
reissuance  was  published  at  59  FR 
47862  (September  19, 1994). 
Additionally,  the  permit  was  pubUcly 
noticed  in  five  (5)  major  cities  in  the 
State  of  Florida  on  September  16, 1994, 
(Public  Notice  Number  94FL0167),  to 
allow  comments  from  interested  parties 
which  would  be  considered  in  the 
formulation  of  a  final  decision  regarding 
reissuance  of  the  proposed  draft  NPDES 
General  Permit  No.  FLG830000. 

"The  following  parties  responded  with 
written  comments  on  reissuance  of  the 
proposed  NPDES  general  permit: 
Florida  Department  of  Environmental 
Protection  (FDEP),  Chevron  Research  & 
Technology  Company.  Morgan  Lewis  & 
Bockius,  Mobil  Oil  Corporation,  Exxon 
Company,  Walt  Disney  World  Company. 
Florida  Chemical  Industry  Council  and 
the  United  States  Fish  and  Wildlife 
Service. 

Comment  1:  The  Florida  Department 
of  Environmental  Protection  (FDEP), 
Bureau  of  Waste  Cleanup,  submitted 
comments  by  letter  dated  October  3, 
1994,  which  commented  on  Part  I.A.3  of 
the  general  permit  The  FDEP  wanted 
clarification  concerning  the  intent  of 
Part  LA.3.  FDEP  stated  that  the 
statement  on  Page  two  (2)  of  the 
introduction  states  that  "  Except  for 
facilities  meeting  the  conditions  of  Part 
L3,  written  notice  of  intent  to  be 
covered  by  the  reissued  NPDES  general 


permit  shall  be  provided  to  the  Permit 
Issuing  Authority  prior  to  initiation  of 
discharge  to  waters  of  the  United 
States."  implies  that  this  includes 
subparts  of  Part  I.3.,  including  L3.(a). 
(b),  and  (c).  FDEP  stated  that  this 
implies  that  for  discharges  that  are 
either  uncontaminated  or  are 
contaminated  with  petroleum  only  and 
are  treated,  notification  to  EPA  is  not 
required.  It  was  stated  that  this  is  not 
consistent  with  the  phrase  under  1.3(a) 
which  states  "upon  receipt  of  written 
EPA  notification  of  coverage  that  the 
Notice  of  Intent  (NOI)  request  is 
complete,  these  short-term  discharges 
may  commence."  The  State  mentioned 
that  this  impUes  that  not  only  must 
prior  notification  be  given  by  EPA  for 
the  short-term  discharges  from  sites 
contaminated  by  petroleum  only,  but 
that  the  person  responsible  for  the 
discharge  must  wait  for  a  reply  from 
EPA,  and  this  inconsistency  should  be 
reconciled. 

Response:  EPA  agrees  that  the 
referenced  statement  on  page  2  of  the 
introduction  is  incorrect.  It  has  been 
corrected  to  read,  "except  for  feciUties 
meeting  the  conditions  of  Part  I.A.3(c). 
written  NOI  to  be  covered  by  Uie 
reissued  permit  shall  be  provided  to  the 
Permit  Issuing  Authority." 

Comment  2:  FDEP  stated  that  it  is  not 
reasonable  to  wait  for  a  response  from 
EPA  in  order  to  initiate  a  short-term 
discharge  for  the  following  reasons:  (1) 
Chapter  62-770,  requires  that  a 
Remedial  Action  Plan  (RAP)  be 
submitted  to  the  FDEP  within  2  months 
of  approval  of  a  Contamination 
Assessment  Report  (CAR),  and  that  it  is 
routine  to  require  pump  tests  to  design 
information  for  the  RAP,  plus  identify 
aquifer  characteristics.  FDEP  stated  that 
it  is  not  reasonable  to  delay  the  RAP  by 
requiring  prior  approval  from  EPA  of 
these  simple  8  hour  pump  tests.  (2)  Due 
to  varying  hydrogeological  conditions  in 
Florida,  local  departments  commonly 
perform  dewatering  activities  in  their 
right-of-way  of  previous  retail  service 
stations,  plus  have  no  information 
before  commencing  these  activities  on 
the  existence  of  petrofeum 
contamination.  FDEP  stated  that  these 
construction  projects  should  not  be 
delayed  for  an  extended  period  to  wait 
on  response  fit)m  EPA,  since  mobile 
treatment  units  can  be  deployed  and 
designed  to  meet  EPA's  discharge 
limitations  in  the  NPDES  general 
permit.  (3)  During  dewatering  for 
construction  and  replacement  of 
undergroimd  storage  tanks.  FDEP 
mentioned  that  it  was  not  reasonable  for 
the  tank  installation  to  be  delayed  for  an 
extended  period  of  time;  especially 
since  discharges  from  these  operations 


only  last  for  a  few  hours  at  a  time  and 
mobile  equipment  used  is  very  reliable 
■  in  achieving  EPA's  dischaige  standards. 
Response:  EPA  concurs  with  FDEP 
reason  No.  1  above  which  allows  short- 
term  8  hour  pimip  tests  at  sites  which 
have  identified  petroletmi 
contamination,  to  be  covered  upon 
receipt  of  the  NOI  by  the  Permit  Issuing 
Authority.  Only  short-term  pump  tests, 
8  hours  in  duration  or  less,  designed  to 
obtain  information  on  aquifer 
characteristics,  will  be  automatically 
covoed  upon  receipt  of  the  permittee's 
NOL  and  the  permittee  will  be 
resp<msible  or  meeting  the  discharge 
limitations  of  Part  A.l  or  A.2.  General 
.  Permit  numbere  will  be  assigned  to 
these  sites  and  DMR's  sent  with  a  copy 
of  the  gmeral  permit  and  a  letter 
acknowledging  receipt  of  the  Notice  of 
Intent 

EPA  responds  to  reasons  #  2  and  #  3 
as  proposed  by  the  FDEP,  which  would 
aHow  coverage  by  simply  submitting  an 
NOI  for  local  departments  dewatering 
projects  or  scheduled  dewatering  during 
gasoline  tank  replacements.  It  is  EPA's 
understanding  that  the  construction 
activities  described  in  No.  2  and  No.  3 
are  plaimed  well  in  advance  of  the 
initiation  of  the  dewatering  process.  For 
this  reason,  EPA  sees  no  reason  to 
exempt  these  sites  from  NOI 
requirements.  Unless  preliminary 
groundwater  assessments  have  been 
performed  along  the  right-of-way  project 
prior  to  startup,  even  the  local 
departments  may  be  unaware  of  an 
contaminated  plume  that  may  be 
encountered  during  the  road  widening, 
or  excavation  projects.  The  potential 
problem  EPA  expects  in  waiving  NOI 
requirements  for  these  activities,  is  the 
lack  of  sufficient  data  to  cover  these 
operations.  The  better  approach  would 
be  for  the  permittee  to  survey  potential 
problem  areas  well  in  advance  of  the 
dewatering  startup,  identify  the  type  of 
contamination  and  seek  discharge 
coverage  under  the  NPDES  general 
permit  using  the  NOI  process,  for  those 
potentially  contaminated  groundwater 
discharge  areas. 

Comment  3:  FDEP  also  questioned 
whether  the  indicator  criteria  values 
listed  under  Part  I.A.3,  should  be 
analjrzed  using  untreated  groundwater 
or  treated  groundwater.  FDEP  also  | 

stated  that  if  the  intent  of  Part  I.A.3  is 
to  allow  short  term  discharges  from  sites 
contaminated  with  petroleum  only,  then 
the  indicatora  should  be  applied  to 
treated  recovered  groundwater,  because 
if  these  indicators  were  applied  to 
untreated  groundwater,  this  woidd 
preclude  discharges  from  sites 
contaminated  with  petroleum  only 
However.  FDEP  stated  that  applying 
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these  indicate  values  to  the  treated 
efOuent  may  allow  treatment 
alternatives  that  tn  capable  of  removing 
the  metals  listed  and  become  eligible  to 
discharge  under  the  gen««l  permit, 
since  tlM  indicator  ^ues  were  not 
exceeded  (even  if  the  source  of 
contamination  was  not  petroleum  in 
nature). 

Response:  EPA  notes  that  the 
indicator  values  apply  to  untreated 
representative  groundwater  samples 
from  the  vicinity  of  the  proposed 
produced  groundwater  discharge.  These 
could  be  tests  from  monitoring  wells, 
recovery  wells,  or  samples  of  produced 
groundwater  taken  prior  to  any 
treatment  and  would  not  allow 
treatment  alternatives  capable  of 
removing  metals  to  be  covered  by  this 
general  permit.  It  should  be  emphasized 
that  the  intent  of  Part  LA.3  is  to  allow 
the  discharge  of  produced  groundwater 
frtMU  an  uncontaminated  site  activity.  If 
the  site  is  contaminated  with  petroleum 
friels,  the  permit  refers  back  to  Parts 
I.A.I  or  LA.2. 

Comment  4:  FDEP  requested  EPA's 
determination  on  a  particular  issue 
before  the  finatization  of  the  general 
permit.  FDEP  stated  that  many 
petroleum  sites  are  located  in  urban 
areas,  and  other  passible  sources  of 
contamination  may  be  located  in  the 
vicinity  of  the  petroleum  site.  In  these 
situations  onnmingling  of  plumes  from 
non-petroleum  sites  may  occur.  It  was 
noted  that  many  sites  perfoiming 
Contamination  Assessment  Reports 
(CARs)  had  detected  low  levels  of  TCE 
or  PCE  for  many  sites  which  had  a  dry 
cleaner  in  the  vicinity.  FDEP  stated  that 
since  these  solvents  had  similar 
characteristics  and  were  volatile,  most 
treatment  system  designs  based  on 
permit  effluent  requirements  for  the 
petroleum  compounds  will  easily 
remove  the  PCE  or  TCE  to  non- 
detectable  levels  without  any  oversizing 
of  equipment  or  additional  treatment 
processes.  FDEP  stated  that  other 
compounds  in  relatively  low 
concentrations  from  off  site  sources 
should  not  preclude  eligibility  of  the 
general  permit  for  the  ovoall  cleanup, 
which  is  to  remediate  the  petroleum 
plume  and  requested  EPA's 
determination  on  the  issue. 

Response:  EPA  in  it's  initial 
conception  of  the  general  permit,  only 
made  specific  reference  to 
contamination  frvnn  petroleum  fuels  and 
referenced  gasoline,  aviation  gas,  diesel 
and  jet-fueL  The  intent  in  issuing  this 
general  permit  was  to  provide  general 
permit  cover^e  for  the  discharge  of 
treated  petroleum  contaminated 
groundwater.  To  covct  oHher  sources  of 
contamination  will  require  additional 
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Comment  5:  Chevron  Research  and 
Technology  Coi  npany,  by  letter  dated 
October  4, 1994 ,  requested  a  copy  of  the 
NPDES  Best  M«  nagement  Practice 
(BMP)  Guidanc  >  Docummt. 

Response:  EP  \  sent  the  NPCSS  BMP 
Guidance  docu  aent  to  Chevron  on 
October  13, 19f  4. 

Comment  6: !  Morgan,  Lewis  &  Bockius 
(ML&B),  Couns  ilors  at  Law.  by  letter 
dated  October  1  5, 1994,  made  two 
comments  cone  sming  the  pennit.  ML&B 
mentioned  that  all  references  to  Florida 
Administrative  Code  Chapter  17—770, 
17-302,  or  any  bther  "17-"  should  be 
changed  to  Chapter  "62-770.  or  62-  302, 
and  mentioned]that  Chapter  "62-"  is 
where  the  curr^t  law  is  found.  ML&B 
also  mentioned  that  the  Fact  Sheet 
should  contain  pome  discussion  of 
discharge  to  "sirface  waters",  the 
triggering  event  ML&B  also  mentioned 
that  the  permittee  should  know  where 
to  go  in  order  l^ok  up  the  definition  of 
"surface  water^'  or  discharges  to 
surface  waters.  Mentioned  diat  these 
issues  and  basic  guidance  thereon  may 
ensure  that  all  facilities  obligated  under 
t  actually  apply  for 
iscussionofthis 

ctional  issue  in  the 
rmit  itself  seems 
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Response:  EI  A  refers  the  commentor 
to  the  Clean  Wi  iter  Act  (CWA)  which 
requires  that  p(  int  source  discharges  of 
pollutants  to  w  iters  of  the  United  States 
be  covered  by  1 IPDES  permits.  The 
definition  of  "{  oint  source"  and  "waters 
of  the  U.S."  cai  i  be  found  at  40  CFR 
Section  122.2.  Additionally,  all 
references  that  refer  to  Florida 
Administrative  Code  Chapter  "17"  will 
be  changed  to  I  lorida  Administrative 
Code  Chapter  "62." 

Comment  7;  Mobil  Oil  Corporation 
(MOC),  by  lett^  dated  October  17, 1994, 
supported  the  Reissuance  of  the  general 
permit,  since  18  is  more  efficient  and 
cost  effective  approach  to  permitting 
routine  activitv  than  the  individual 
permitting  process.  MOC  raised  several 
concerns  on  the  draft  NPDES  general 
permit  concerning  the  new 
requirements  of  the  whole  effluent 
toxicity  (WET)jtests.  MOC  stated  that 
the  need  for  W  IT  testing  has  not  been 
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established.  It  was  stated  that  the  Fact 
Sheet  cited  that  the  diemical  criteria 
was  significantly  more  stringent  than 
Flwida's  water  quality  standuds  and 
MOC  stated  that  meeting  the  diemical 
criteria,  coupled  with  ttk  required 
treatment  processes  should  be  more 
than  adequate  to  protect  aquatic  life 

Response:  In  response  to  MOC 
comment,  EPA  notes  that  the  dieinical 
specific  discharge  limitations 
mentioned  do  provide  adequate 
protection  to  meet  Florida's  chemical 
specific  water  quality  standards. 
However,  since  previous  toxicity 
monitoring  tests  did  indicate  that  a 
number  of  effluents  wen  toxic,  which  is 
also  a  violation  of  Florida 
Administrative  Code  (FAC)  Section  17- 
4.244(3)(a),  WET  limits  were 
incorporated  into  the  pennit. 

Comment  8:  MOC  stated  that  if  WET 
testing  is  required,  the  procedure 
outlined  in  Part  V  should  be  modified. 
MOC  stated  that,  if  the  compUoice  limit 
for  WET  testing  is  an  LCSO  >  100%.  the 
requirement  for  a  full  concentration  test 
is  not  warranted  smd  only  a  screening 
test  (control  and  100%  final  effluent 
only)  should  be  run  to  demonstrate 
compliance. 

Response:  Regarding  Mobil's 
comment  on  the  use  of  multiple 
dilutions,  per  the  EPA.acute  WET 
protocol  manual  (EPA/600/4-  90/027F) 
cited  in  the  September  19,1994  Federal 
Register  notice,  such  dilutions  are 
recommended  to  assess  NPDES 
compliance  for  all  WET  tests  (pg.  47- 
48).  They  provide  more  information 
about  the  dose-response  of  the  test. 
increase  the  statistical  power  of  the  test, 
and  decrease  the  inherent  variability 
found  in  conducting  a  single  test 
concentration  with  a  control. 

Comment  9:  MOC  stated  that  there 
was  no  advantage  to  static-renewal 
versus  the  static  procedure  for  these 
discharges  and  recommended  the  static 
procedure  for  these  WET  tests. 

Response:  Regarding  Mobil's 
comment  that  static  tests  only  be 
conducted,  the  EPA  acute  WET  protocol 
manual  (EPA/600/4-90/027F)  dted  in 
the  Federal  Register  notice  above 
mandates  the  use  of  static  renewal  tests 
for  all  tests  exceeding  48  hr  (pg.  57, 61, 
65, 69).  Because  the  acute  WET  tests 
specified  in  this  notice  are  96-hrs.  in 
duration,  static  renewals  tests  must  be 
conducted. 

Comment  10:  MOC  also 
recommended  that  the  mandatory 
requirement  that  recommended 
concurrent  standard  reference  toxicant 
(SRT)  testing  be  removed,  since  this 
provides  limited  information  on  the 
quality  of  the  testing  laboratory  MOC 
mentioned  that  requiring  facilities  to  - 


|.ay  for  these  studies,  when  they  receive 
no  benefit  is  inappropriate. 

Response  Regarding  Mobil's 
comment  on  the  required  concurrent 
standard  reference  toxicant  (SRT) 
testing  with  each  WET  test,  the 
September  19.1994  Federal  Register 
notice  does  allow  for  monthly  SRT 
results  to  be  submitted  in  lieu  of  such 
concurrent  tests.  Regarding  Mobil's 
comment  on  requiring  contract 
laboratories  to  conduct  such  SRT 
testing,  EPA  does  not  currently  have  a 
national  laboratory  certification  program 
for  WET  EPA  does  acknowledge  that 
some  states  do  have  such  a  certification 
program  Until  a  national  certification 
program  is  established,  EPA  must  have 
some  means  to  assess  the  quality  of  a 
given  laboratory's  performance.  The  use 
of  SRTs  is  one  way  of  making  that 
assessment  EPA  notes  that  permittees 
have  the  option  of  using  in-house  • 
capabilities  to  conduct  such  WET  tests. 
However,  when  permittees  rely  on 
outside  laboratories  to  conduct  WET 
tests  for  NPEffiS  compliance  purposes, 
the  use  of  SRTs  is  required.  EPA 
disagrees  with  Mobil's  comment  that 
such  SRT  tests  have  no  benefit  for  the 
permittee  On  the  contrary,  such  SRT 
testing  serves  to  validate  the  quality  and 
precision  of  the  WET  tests  conducted  by 
the  contract  laboratory  on  behalf  of  the 
oermittee  that  are  submitted  to  the 
permitting  authority 

Comment  11  MOC  menUoned  that 
facilities  covered  by  the  existing,  but 
expired  general  permit  may  be  required 
to  perform  another  testing  requirement, 
such  a  EPA  624  and  625  although  this 
sampling  was  performed  for  the  existing 
general  permit. 

Response  EPA  does  not  agree  that 
facilities  already  discharging  under  the 
general  permit  be  excluded  from 
performing  an  additional  test  analysis 
on  the  effluent  using  EPA  methods  624 
or  625  priority  pollutant  scan.  This 
requirement  conforms  with  the 
reapphcation  data  necessary  for 
mdividual  permits  in  which  a  permittee 
IS  required  to  retest  the  effluent  to 
.  obtain  accurate  information  which 
determine  possible  changes  in  effluent 
Jiaracteristics.  This  priority  pollutant 
scan  shall  be  performed  within  60  days 
of  startup  of  the  produced  water 
discharge,  or  within  60  days  after 
receipt  of  notification  of  coverage  from 
EPA  for  facilities  currently  discharging 
under  the  previous  general  permit. 

Comment  12:  Exxon  Company  (EC), 
oy  letter  dated  October  20, 1994,  stated 
that  some- risk-based  analysis  is  an 
important  element  in  establishing  water 
quality  criteria  for  certain  processes, 
and  that  the  proposed  1.0  ug/1  benzene 
effluent  limit  appears  to  be  absent  of 


any  risk-based  approach.  EC  stated  that 
scientific  data  does  not  warrant  the 
restrictive  1.0  ug/1  benzene  effluent 
hmit  for  release  into  surface  water  and 
is  even  more  stringent  than  that 
required  under  Florida  Administrative 
Code  (FAC)  17-302.530  for  Class  1 
potable  water  supplies  and 
recommended  that  the  national  limit  of 
5.0  ug/1  be  substituted  as  the  benzene 
effluent  limit. 

Response:  EPA  concurs  that  the  1.0 
ug/1  limit  for  benzene  is  more  stringent 
than  Florida's  water  quality  standards. 
The  limitation  for  benzene  is  based  on 
the  best  treatment  technology  available 
and  happens  to  be  more  stringent  than 
FAC  17-302.530(9)[4/25/94l,  Class  I 
potable  water  supplies  which  is  1.18  ug/ 
.  1.  The  1.0  ug/1  limitation  is  also  more 
stringent  than  Florida  Class  III  water 
quality  standard,  which  requires  an 
annual  average  limitaftion  of  71.28  ug/1 
for  benzene.  Therefore,  since  technology 
has  proven  capable  of  consistently 
maintaining  the  1.0  ug/1  limitation  for 
benzene  and  numerous  permittees  have 
consistently  designed  treatment  systems 
that  meet  the  requirements  of  the 
NPDES  general  permit,  EPA  will  retain 
the  benzene  limit.  In  addition, 
maintaining  the  1.0  ug/1  benzene  limit 
complies  with  Section  402(o}(l)  of  the 
Water  Quality  Act  of  1987,  which  states 
that  a  permit  may  not  be  renewed, 
reissued,  or  modified  to  contain  effluent 
limitations  which  are  less  stringent  than 
the  comparable  effluent  limitations  in 
the  previous  permit  except  in 
compliance  with  Section  303  (d)(4). 

Comment  13:  Exxon  Company  (EC) 
mentioned  that  the  acceptable  pH  for 
treated  effluent  under  the  previous  and 
proposed  NPDES  general  permit  is  6.0- 
8.5  standard  units  (SUs).  and  mentioned 
that  many  lakes  and  streams  in  Central 
and  North  Florida  have  a  pH  range  of 
5.0-6.0  SUs.  EC  stated  that  many 
influent  pH  samples  for  remedial  pump 
and  treat  systems  are  also  in  this  range 
and  recommended  reducing  the  allowed 
lower  limit  bom  6.0  to  5.5  SUs. 
Response:  In  response  to  EC  comments. 
the  pH  language  in  the  current  proposed 
draft  permit  does  allow  some  variation 
for  pH  depending  on  natural 
background  of  the  receiving  water. 
However,  this  natural  background  data 
must  be  furnished  to  EPA  by  the 
permittee  in  the  initial  NOI  request;  in 
order  to  be  considered  in  determining 
the  pH  range  for  the  facility  during  the 
notification  of  coverage  request  It 
should  be  noted  that  the  pH  of  the 
receiving  stream,  not  the  influent  or 
effluent,  influences  the  pH  permit 
limits. 

Comment  14:  Exxon  Company  (EC) 
commented  on  Part  I. A.  3  concerning  the 


screen  for  metals  that  would  indicate 
contamination  from  sources  other  than 
petroleum  fuels.  EC  mentioned  that  it  is 
unwarranted  to  require  screening  for 
additional  metals  that  are  not  ordinarily 
considered  constituents  of  petroleum 
fuels  as  a  basis  for  securing  a  NPDES 
general  permit  for  petroleum  fuel 
contamination.  EC  mentioned  that  if 
there  is  a  cause  for  this  additional 
screening  at  a  particular  site,  the 
regulatory  processes  in  place  will 
generate  the  additional  site  investigation 
and  testing  needed,  instead  of  testing 
every  site  whether  justified  or  not  and 
recommended  that  the  screening  for 
other  metals  be  removed  as  a 
requirement  bom  the  NPDES  general 
permit.  EC  mentioned  that  if  additional 
metal  testing  is  required,  annual  testing 
is  much  more  appropriate  than  semi- 
aimual,  especially  for  groundwater 
remedial  systems  at  underground 
.  storage  tank  cleanup  sites. 

Response:  In  response  to  Exxon 
Company  (EC)  comments.  EPA  clarifies 
the  misconception  that  contaminated 
petroleum  fuel  sites  must  perform  the 
Part  I.A.3  testing  requirements  for 
metals;  these  discharges  must  comply 
only  with  the  requirements  of  Part  I.A.I 
or  l.A.2.  EPA  refers  to  the  general 
applicability  of  Part  I.A.3.  that  allows 
produced  water  discharges  from  any 
noncontaminated  site,  which  could 
include  dewatering  for  tank  removals, 
construction  activity,  or  aquifer  pump 
tests  from  water  wells.  Any  point  source 
discharge  of  pollutants  to  waters  of  the 
U.S.  requires  an  NPDES  permit, 
regardless  of  whether  the  site  is 
contaminated  or  uncontaminated.  EPA, 
in  its  approach  to  covering  dewatering 
of  produced  groundwater  associated 
with  any  activity,  placed  the  burden  for 
verification  on  the  permittee  for 
determining  that  the  site  groundwater 
has  not  been  contaminated  with  sources 
other  than  petroleum  fuels.  Requiring 
all  permittees  to  perform  this  screening 
allows  facilities  performing  dewatering 
activities  to  be  placed  under  the  general 
permit,  assuming  that  the  screening 
reveals  no  contamination  bom  sources 
other  than  petroleum  fuels. 

Comment  15:  Exxon  Company  (EC) 
mentioned  that  the  Discharge 
Monitoring  Report  forms  should  be 
revised  and  the  reporting  procedure 
should  be  simplified.  Also,  mentioned 
that  the  quality  of  forms  initially 
received  from  EPA  tend  to  become 
illegible  when  photocopied.  EC  also 
requested  that  EPA  retain  the  current 
level  of  bioassay  testing  instead  of 
increasing  the  fi^quency  as  proposed. 

Response:  EPA  wrill  send  original 
Discharge  Monitoring  Reports  to  the 
permittee  so  that  more  legible 
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photocopies  can  be  produced.  EPA 
recommends  that  these  originals  be 
maintained  l>y  the  pennittee  for  oop3fing 
purposes.  In  reference  to  the  bioassay 
requirements,  permittees  which  have 
previously  obtained  coverage  under  this 
general  permit,  which  effluents  have  not 
demonstrated  unacceptable  toxicity  {LC 
50  <  100%),  may  continue  to  sample  1/ 
year.  All  sampling  procedures  and  test 
methods  must  comply  with  Part  V.  It 
should  be  noted  that  the  permit  limit 
identified  in  Part  V  is  applicable  to 
those  fecilities  covered  by  this  general 
permit  under  Sections  1^.1  and  1^.2. 

Comment  16:  Walt  Disney  W(Hld 
(VVDW)  Company,  by  letter  dated 
October  18, 1994,  submitted  comments 
on  the  Reissuance  of  the  hH*DES  General 
Permit  for  the  State  of  Florida.  WDW 
made  gmeral  comments  concerning  the 
proposed  effluent  limitations  for  (1) 
Total  Organic  Carbon  and  (2)  pH,  for 
discharge  of  uncontaminated  produced 
groundwater.  WDW  mentioned  most  of 
the  uncontaminated  groundvirater  below 
their  property  exceeds  EPA's  proposed 
total  organic  carbon  (TXX))  limitation 
solely  because  of  its  naturally  ocurring 
properties.  WDW  indicated  that  only 
lakes  on  the  propwty  fall  below  the  10 
mg/1  requirement  and  four  isolated 
wetlands  had  TOC  values  averaging 
better  than  90  mg/1  or  better,  with  all 
other  TOC  values  ranging  between  10 
and  65  mg/I.  WDW  mentioned  that 
these  organic  compounds  are  naturally 
occurring  and  large;  greater  than  500 
molecular  weight,  most  of  which  consist 
of  humic  acids  which  generally  come 
from  the  decomposition  of  organic 
matter. 

Response:  EPA  concurs  that  some 
elevated  TOC  levels  are  the  result  of 
naturally  occurring  conditions. 
Therefore,  EPA  will  revise  the  language 
in  Part  A.3  to  read  as  follows:  If  any  of 
the  analytical  test  results,  (except  TOC. 
benzene  or  nai^thalene),  exceed  the 
above  screening  values  the  discharge  is 
not  authorized  by  this  general  permit. 
For  excessive  benzene  or  naphthalene 
concentrations,  see  Part  A.3(a)  below. 
For  initial  excMsive  TOC  values  that 
may  be  caused  by  naturally-occurring, 
high  molecular  weight  organic 
compounds,  the  permittee  may  submit 
additional  information  which  describes 
the  method  used  to  prove  thet  these 
compounds  are  nattirally  ocxnirring 
compounds.  This  additional 
informatian  shall  be  submitted  to  EPA 
diuing  the  filing  of  the  NOI  request  for 
coverage  under  the  general  permit.  EPA 
will  review  this  data  and  d<>termiiie  if 
coverage  under  the  general  permit  is 
appropriate. 

Comment  17:  Wah  Disney  World 
(WDW)  made  comments  concerning  the 


pH  limitation  asjproposed  in  the  NPDES 
general  permit.  WDW  mentioned  that 
the  pH  of  the  wMers  on  the  WDW 
property  range  between  3.7  and  7.7 
standard  units.  ijlTDW  mentioned  that 
the  general  pemiit  should  allow 
discharge  of  uncontaminated  produced 
groimdwaters  inio  any  receiving  waters 
so  long  as  the  produced  groundwater  pH 
falls  within  the  i>wer  and  upper 
backgroimd  pH  Bmits  of  the  receiving 
waters  as  detem^ed  from  sampling 
data  submitted  by  the  applicant  in  Uie 
Notice  of  Intent  (NOI)  request. 

Response:  Sinte  the  pH  requirements 
as  proposed  are  pased  aa  Florida 
Administrative  Code  (FAG)  Section  17- 
302.530(52)(c),  QPA  will  retain  the 
language  in  the  (nal  NPDES  general 
permit.  i 

Comment  18:  vhe  Florida  Chemical 
Industry  Council  (FQC),  by  letter  dated 
October  21, 1994,  mentioned  that  the 
proposed  permit  requires  all  produced 
grotmdwater  discharges  to  submit 
analytical  result$  to  Q'A,  regardless  of 
project  size  or  ditration  even  if 
contamination  is  undetected.  FCIC 
mentioned  the  p  srmit  should  allow  a  de 
minimis  limit,  se  that  very  small 
construction  promts  will  not  be 
required  to.repoft  and  would  eliminate 
small  projects  tfajat  do  not  involve 
cleanup  at  uncontaminated  sites. 
Clean  Water  Act 
low  for  exclusion 

of  the  discharge, 
all  potential 

the  analytical  screen 
groundwater  discharge 
of  the  U.S.,  places  the 
tential  discharger  to 
lundwater  is 
prior  to  discharge 
regardless  of  the!  length  of  disduuge. 
The  CWA  requiaes  that  all  point  source 
discharges  of  pollutants  to  waters  of  the 
U.S.  be  authoriapd  by  NPDES  permits. 

Conunent  19:  iThe  United  States,  Fish 
and  Wildlife  Setvice  (FWS)  submitted 
general  comments  on  the  NPDES 
general  permit  No.  FLG830000.  The 
FWS  recommended  that  the  pennit  be 
denied  imless  it  includes  discharge 
limitations  and  ether  appropriate  permit 
conditions  that  will  assure  the 
maintenance  of  natural  pre-project 
habitat  quality,  fncluding:  (a)  Water 
ent  quality  and,  (c) 
diversity  and 
the  best  available 
ientific  data  be 
any  adverse  effects  on 
fish  and  wildlife,  their  behavior,  and  the 
reproduction  ofjany  species. 

Response:  Since  some  technology 
based  limits  in  tpis  general  permit  are 
more  stringent  man  Florida's  water 
quality  standards,  and  the  Wat«' 


Response:  Thi 
(CWA)  does  not 
based  on  the  vol 
However,  havini 
permittees  perfi 
for  any  produ 
to  surface  watei 
biu-den  on  the 
verify  that  the 
uncontaminate 


quality,  (b) 
vegetative  s 
abundance,  plu 
technology  and 
utilized  to  avoii 


Quality-based  limits  are  based  on 
Florida's  water  quality  standards,  EPA 
believes  that  the  maintenance  of  pre- 
project  water  quality  will  be 
mamtained.  Additionally,  the 
requirement  to  perform  acute  toxicity 
testing  on  more  sensitive  organisms 
.assures  that  adequate  monitoring  is  in 
place  to  avoid  potential  adverse  impacts 
on  fish  and  wildlife. 

m.  Other  Changes  to  Final  NPDES 
General  Pennit  at  Issuance: 

1.  The  word  "Dewatering"  was  added 
to  the  title  of  the  final  issued  pennit  to 
indicate  that  the  permit  covers  general 
dewatering. 

2.  In  Part  LA. 3  the  language  was 
revised  to  read:  The  following  are  the 
minimum  reporting  requirements  for  all 
produced  groundwater  dischargers 
which  have  acceptable  screening  value 
results  as  described  below: 
Additionally,  the  language  was  revised 
to  allow  initial  sampling  to  begin  within 
thirty  (30)  days  after  commencement  of 
discharge. 

3.  In  Part  I.A.3(c)  and  in  Part  11. 
Section  F(g),  the  language  was  revised  to 
allow  the  short  summary  and  analytical 
results  to  be  sent  one  (1)  week  after 
discharge  begins. 

Permit  No.  FLG830000 

General  Pennit  To  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  System 

In  compliance  with  the  provisions  of 
the  Clean  Water  Act,  as  amended  (33 
U.S.C.  1251  et  seq;  the  "Act"), 

Discharges  of  uncontaminated 
groundwater  irom  dewatering  activities, 
treated  groundwater  and  incidental 
storm  water,  which  are  contaminated 
with  gasoline  or  aviation  fuel,  are 
authorized  to  disciiarge  to  waters  of  the 
United  States  within  &e  State  of  Florida 
in  accordance  with  effluent  limitations, 
monitoring  requirements  and  other 
conditions  set  forth  herein.  This  final 
permit  consists  of  Part  I,  Part  n.  Part  III, 
Part  IV.  and  Part  V. 

This  permit  shall  become  effective  on 
December  7, 1994.  This  permit  and  the 
authorization  to  discharge  ^all  expire 
at  midnight.  Eastern  Daylight  Savings 
Time,  on  December  6, 1999. 

Date  Issued:  Oecembw  6, 1994. 
Robert  F.  McGhee. 
Acting  Director,  Water  Management  Division. 

Part! 

A.  Effluent  Limitatioin  aad  Monitoring 
Requirements:  Existing  Sovroes  and 
New  Dischargers 

1.  During  the  period  beginning  on  the 
effective  date  of  the  pennit  and  lasting 


through  the  term  of  this  pennit,  the 
pennittee  is  authorized  to  discharge 
treated  groundwater  and  storm  water 
that  has  been  contaminated  by 
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Automotive  Gasoline.  It  is  anticipated 
that  these  contaminated  waters  will  be 
treated  by  air  stripping,  followed  by 
activated  carbon  adsorption,  if 


necessary,  or  equivalent  treatment  to 
meet  the  following  efiluent  limitations. 
Such  discharges  shall  be  limited  and 
monitored  by  the  permittee  as  specified 

below: 


Effluent  characteristic 


Discharge  limitations         Monjtoring  requirements 


Flow,  MGD 

Benzene,  figfl 

•Total  Lead,  jig/1 

pH,  standard  units ;..... 

Acute  Whote  Effluent  Toxicity 


Daily  avg     Daily  max 


Measurerrient 
frequericy 


Sample 
type 


•  Monitoring  for  this  parameter  is  reouired  only  when  contamination  results  from  leaded  fuel. 


Report  ....    Report 

1.0 

30.0.... 

See  Below 

See  Part  V 


Continuous  .... 

1/month  ..„ 

1/month 


Rowmeter. 

Grab. 

Grab. 

Grab. 


An  LC50  of  100%  or  less  m  a  test  of 
96  hours  duration  or  less  will  constitute 
a  violation  of  Florida  Administrative 
Code  (FAC)  (July  11,  1993)  §62- 
4.244(3)(a)  and  the  terms  of  this  pennit. 
The  testing  for  this  requirement  must 
conform  with  Part  V  of  this  permit. 

For  fresh  waters  and  coastal  waters, 
the  pH  of  the  effluent  shall  not  be 
lowered  to  less  than  6.0  imits  for  fresh 
waters,  or  less  than  6.5  units  for  marine 
waters,  or  raised  above  8.5  units,  unless 
the  permittee  submits  natural 
background  data  in  the  NOI  request 
confinning  a  natural  background  pH 
outside  of  this  range.  If  natural 
background  of  the  receiving  water,  as 
revealed  by  sampling  data  trom  the 
pennittee  in  the  NOI  request,  is 
determined  to  be  less  than  6.0  units  for 
fresh  waters,  or  less  than  6.5  units  in 
marine  waters,  the  pH  shall  not  vary 
below  natural  background  or  vary  more 
than  one  (1)  unit  above  natural 


background  for  fresh  and  coastal  waters. 
If  natural  background  of  the  receiving 
water,  as  revealed  by  sampling  data 
from  the  permittee  in  the  NOI  request, 
is  determined  to  be  higher  than  8.5 
imits,  the  pH  shall  not  vary  above 
natural  background  or  vary  more  than 
one  (1)  unit  below  natural  background 
of  fresh  and  coastal  waters.  The 
acceptable  pH  range  vrill  be  included  in 
the  letter  granting  permit  coverage  and 
on  the  DMR.  The  pH  shall  be  monitored 
once  every  month  by  grab  sample,  or 
continuously  with  a  recorder  (See  item 
I.B.4). 

In  accordance  with  FAC  §62- 
302.500(l)(a-c)(4-25-93),  the  discharge 
shall  at  all  times  be  bee  from  floating 
solids,  visible  foam,  turbidity,  or  visible 
oil  in  such  amounts  as  to  form 
nuisances  on  surface  waters. 

Samples  taken  in  compliance  with  the 
monitoring  requirements  specified 
above  shall  be  taken  at  the  following 


location{s):  Nearest  accessible  point 
after  final  treatment  but  prior  to  actual 
discharge  or  mixing  with  the  receiving 
waters. 

A.  Effluent  Limitations  and  Monitoring 
Requirements:  Existing  Sources  and 
New  Dischargers 

2.  During  the  period  beginning  on  the 
effective  date  of  the  permit  and  lasting 
through  the  term  of  this  permit,  the 
permittee  is  authorized  to  discharge 
treated  groundwater  and  storm  water 
that  has  been  contaminated  by  Aviation 
Gasoline,  Jet  Fuel  or  Diesel. 

It  is  anticipated  that  these 
contaminated  waters  will  be  treated  by 
air  stripping,  followed  by  activated 
carbon  adsorption,  if  necessary-,  or 
equivalent  treatment  to  meet  the 
following  effluent  limitations.  Such 
discharges  shall  be  limited  and 
monitored  by  the  permittee  as  specified 
below: 


Effluent  characteristic 


Discharge  limitations         Monitoring  requirements 


Daily  avg     Daily  max 


Flow.  MGD _.. 

Benzene,  ng/\ 

Naphthalene,  jig/l 

•Total  Lead,  jig/l  

pH,  standard  units  (SUs)  

Acute  Whole  Effluent  Toxicity 


Measurement 
frequency 


Sample 

type 


Report 


■  Monitoring  for  this  parameter  is  required  on»y  when  contamination  results  from  leaded  fuel. 


Report  ....     Continuous  Flowmeter. 

10 1/nx)nth Grab. 

100.0 1/month Grab. 

30.0 1/month Grab. 

See  Part  I.A.1 

See  Part  V  Grab. 


An  LC50  of  100%  or  less  in  a  test  of 
96  hours  duration  or  less  will  constitute 
a  violation  of  FAC  (July  11, 1993)  §62- 
4.244(3)(a)  and  the  terms  of  this  permit. 
The  testing  for  this  requirement  must 
conform  with  Part  V  of  this  permit. 

The  permittee  shall  comply  with  the 
same  pH  requirements  for  this  Part  I.A.2 
as  in  Part  I.A.1. 

The  pH  shall  be  monitored  once  every 
month  by  grab  sample,  or  continuously 
with  a  recorder.  (See  item  1.B.4).  In 


accordance  with  FAC  §62-302. 500(l)(a- 
c),  the  discharge  shall  at  all  times  be  free 
from  fioating  solids,  visible  foam, 
turbidity,  or  visible  oil  in  such  amounts 
as  to  form  nuisances  on  surface  waters. 

Samples  taken  in  compliance  with  the 
monitoring  requirements  specified 
above  shall  be  taken  at  the  following 
location(s):  nearest  accessible  point  after 
final  treatment  but  prior  to  actual 
discharge  or  mixing  with  the  receiving 
waters. 


A.  Effluent  Limitations  and  Monitoring 
Requirements 

3.  During  the  period  beginning  on  the 
effective  date  of  the  permit  and  lasting 
through  the  term  of  this  pennit.  the 
permittee  is  authorized  to  discharge 
produced  groundwater  from  any 
nonconfaminated  site  activity  which 
discharges  by  a  point  source  to  waters 
of  the  United  States,  only  if  the  reported 
values  for  the  parameters  listed  below 
do  not  exceed  any  of  the  screening 
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values  below.  Before  discharge  of 
produced  groundwater  can  occur  from 
such  sites,  analytical  tests  on  samples  of 
the  untreated  proposed  discharge  water 
shall  be  performed  to  determine  if 
contamination  exists  from  other  sources. 

The  following  are  the  minimum 
reporting  requirements  for  all  produced 
groimdwater  dischargers  which  have 
acceptable  screening  value  results  as 
described  below: 

The  effluent  shall  be  sampled  at  the 
final  effluent  within  thirty  (30)  days 
after  commencement  of  discharge  and 
once  every  six  months  for  the  life  of  the 
project  to  maintain  continued  coverage 
under  this  general  permit.  The  effluent 
shall  be  sampled  for  the  parameters 
listed  below  and  the  analytical  results 
obtained  shall  be  submitted  to  EPA  at 
the  address  given  in  Part  ni.A. 


Parameter 


Total  Organic  Cartxxi 
PH 


Total  Recoverable  Mercury 

Total  Recoverable  Cad- 
mium. 

Total  Recoverable  Copper  . 

Total  Recoverable  Lead  ..„. 

Total  Recoverable  Zinc 

Total  Recoverable  Chro- 
mium (Hex.). 

Beruene 

Naphttialene 


Daily  maximum 


Report,  mg/l. 
Rejxxt,  stand- 
ard units 
Report,  |ig/l. 
Report,  ug/l. 

Report,  ng/l. 
Report.  \iQl\. 
Report,  (ig/1. 
Report,  ^g/l. 

Report,  ]ign. 
Report,  \igl\. 


Reported  analytical  test  results  for  the 
parameters  listed  above  exceeding  any 
of  the  screening  values  listed  below 
shall  be  considered  an  indication  of 
contamination  from  sources  other  than 
petroleum  fuels: 


Indicator  if  dis- 
charge is  irvto 


Total  Organic 
Cartxm. 

pH.  SU's 

Total  Recov- 
erable Mer- 
cury. 

Total  Recov- 
erable Cad- 
mium. 

Total  Recov- 
erable Cop- 
per. 

Total  Recov- 
erable Lead. 

Totel  Recov- 
erable Zinc. 

Total  Recov- 
erable 
Chromium 
(Hexavalerv 
t). 

Beruene 

Naphthalene .. 


Parameter 


Fresh  waters 


10.0  mg/l 

6.0-6.5 
0.0-12  tig/l 


9.3fig/I 

2.9  \iQl\ 

0.03  mg/l 
86.0)ig/l 
11.0  »ign 


1.0^g/l 
100.0  )tg/1 


Marine  wa- 
ters 


10.0  mg/l 

6.5-8.5 
0.025  ^g/l 


9.3|ig/l 
2.9)19/1 

5.6)ig/1 

86.0)ig/l 

50.0)ig/l 


l.O»ig/l 
100.0  )ig/l 


If  at  any  time  during  discharge,  the 
effluent  exceeds  these  screening  values, 
EPA  may  require  the  facility  to  cease 
discharge. 

If  any  of  tha  analytical  test  results, 
(except  TOC,  ienzene  or  naphthalene), 
exceed  the  ab<  ve  screening  values, 
discharge  is  ni  it  authorized  by  this 
permit.  See  pt  ragraph  I.A.(3)(b)  for 
further  guidax  ce. 

For  excessi\  e  benzene  or  naphthalene 
concentration ;,  see  Part  A.(3)(a)  below. 
For  initial  exc  issive  TOC  values  that 
may  be  causei '  by  naturally-occurring, 
high  molecule  r  weight  organic 
compounds,  t  le  permittee  may  request 
to  be  exemptetifrom  the  TOC 
requirement  b  /submitting  additional 
information  m  ith  the  NOI  which 
describes  the  nethod  used  to  exclude 
these  natural!  /  ocurring  compounds. 

In  accordance  with  FAC  62- 
302.500(l)(a-d3,  the  discharge  shall  at  all 
times  be  free  rom  floating  solids,  visible 
foam,  turbidit  f,  or  visible  oil  in  such 
amounts  as  to  form  nuisances  on  surface 
waters. 

All  discharges  must  comply  with  the 
following  peimit  requirements: 

(a)  If  analyflcal  tests  of  Part  I.A.3 
reveal  excesswe  benzene  and 
naphthalene  Qoncentrations  indicative 
of  contaminaion  frvm  petroleum  fuels, 
and  the  discharge  will  occur  for  thirty 
(30)  days  or  less,  the  permittee  shall 
comply  only  jnih  the  applicable 
effluent  limitations  and  monitoring 
requirements pn  Part  I.A.I  or  IA.2  for 
benzene,  pH,  pnd/or  naphthalene  and 
total  lead.  The  commencement  of  the 
Part  V  biomoBitoring  program  and  Part 
I.B.3  EPA  me  hod  624  and  625  (one  time 
analysis)  is  ni  tt  required  for  this  short- 
term  activity.  One  (1)  grab  sample  shall 
be  analyzed  per  seven  (7)  days  during 
the  discharge^  period,  and  the  total 
volimie  discUarged  shall  be  recorded. 
For  dischargas  contaminated  by 
petroleum  fuels  that  last  for  less  than  a 
week,  daily  itonitoring  will  be  required 
for  the  applicable  parameters.  Upon 
receipt  of  written  EPA  notification  of 
coverage  thaVthe  NOI  request  is 
complete,  th^e  short-term  discharges 
may  commeiice.  Discharge  Monitoring 
Reports  shalUbe  submitted  to  EPA 
within  thirty|(30)  days  after  termination 
of  the  discharge. 

(b)  If  contamination  from  soiuces 
other  than  pnroleima  contamination 
does  exist,  aa  indicated  by  the  results  of 
the  analytical  tests  required  by  Part  I. 
A.3  above,  the  discharge  is  not  covered 
by  this  genei&l  permit.  The  operator 
shall  apply  fi  tr  an  individual  NPDES 
permit  at  lea  ;t  one  hiuidred  and  twenty 
(120)  days  pi  ior  to  the  date  a  discharge 
to  waters  of  I  le  United  States  is 


UMI 


expected.  No  discharge  is  permissible 
without  an  effective  NPDES  permit. 

(c)  If  analytical  tests  reveal  no 
contamination  exists  from  petroleimi 
fuels  or  sources  other  than  petroleum 
contamination  as  a  result  of  the  required 
analytical  screening  tests  required  in 
Part  I.  A.3,  the  permittee  can  commence 
discharge  immediately  and  is  covered 
by  this  permit  without  having  to  submit 
an  NOI  request  for  coverage  to  EPA, 
Region  FV.  A  short  simimary  of  the 
proposed  activity  and  copy  of  these 
analytical  tests  shall  be  sent  to  the  same 
address  specified  in  Part  III. A  one  (1) 
weelc  after  discharge  begins.  These 
analytical  tests  shall  be  kept  on  site 
during  discharge  and  made  available  to 
EPA,  if  requested.  Additionally,  no 
Discharge  Monitoring  Report  (DMR) 
forms  are  required  to  be  submitted  to 
EPA,  Region  IV. 

B.  Other  Requirements 

1.  Any  more  frequent  effluent 
discharge  monitoring  required  by  the 
Florida  Department  of  Environmental 
Protection  (FDEP)  for  the  parameters 
limited  in  this  permit,  or  different 
parameters,  shall  be  reported  to  the 
Permit  Issuing  Authority  in  accordance 
with  the  requirements  of  Part  IH  of  this 
permit. 

2.  Effluent  limitations  for  combining 
contaminated  groundwater  pumped  to 
above-ground  storage  tanks  with 
contaminated  groundwater  from  the 
site's  recovery  wells:  The  permittee 
shall  notify  FDEP  of  any  intent  to 
combine  contaminated  groundwater 
piunped  to  above-groimd  storage  tanks 
with  contaminated  groundwater  from 
the  recovery  well.  Approval  of  this 
combined  effluent  discharge  by  FDEP 
will  constitute  approval  to  apply  for 
coverage  under  this  permit. 

3.  Within  sixty  (60)  days  of  the 
effective  date  of  this  permit  or  startup  of 
discharge  the  permittee  shall  also 
submit  the  results  of  the  following 
analyses.  These  analyses  shall  be 
performed  on  a  representative  sample  of 
the  groundwater  effluent  discharge, 
taken  after  fiinal  treatment. 

Required  analyses  (one  time  only): 

a.  EPA  Method  625— Acid  and  base/ 
neutral  extractable  organics 

b.  EPA  Method  624— Piurgeable 
Organics 

If  such  analyses  required  in  Part  B.3 
above  reveal  toxic  pollutants  other  than 
those  regulated  in  Part  I.A.  or 
subsequent  Whole  Effluent  Toxicity 
(WET)  tests  reveal  an  LCso  of  100%  or 
less  in  a  test  of  96  hours  dtiration  or 
less,  coverage  imder  this  general  permit 
will  be  reviewed  for  termination  by  EPA 
Region  IV  Enforcement  Section. 
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4.  If  the  pH  is  monitored 
continuously,  the  pH  values  shall  not 
deviate  outside  the  required  range  more 
than  1%  of  the  time  in  any  calendar 
month:  and  no  individual  excursion 
shall  exceed  60  minutes.  An 
"excursion"  is  an  unintentional  and 
temporary  incident  in  which  the  pH 
value  of  discharge  wastewater  exceeds 
the  range  set  forth  in  this  permit. 

C  Test  Procedures 

1.  In  performing  the  analysis  for  the 
dissolved  constituents  in  the  surface 
water  and  groundwater,  the  permittee 
shall  use  the  guidelines  recommended 
and  described  in  FAC  Sections  62- 
770.600(8){a-d]  of  the  Petroleum 
Contamination  Cleanup  Criteria  (PCCC). 
amended  February  20,  1990,  or  the  most 
current  edition. 

2.  If  the  petroleum  contamination  is 
from  a  petroleum  fuel  in  which  the 
source  of  contamination  has  not  been 
identified,  the  groundwater  shall  be 
analyzed  (using  the  recommended 
methods)  for  the  following  parameters 
as  described  in  FAC  Section 
62.770.600(8)(c)l.  of  the  PCCC. 
amended  February  20. 1990.  or  the  most 
current  edition: 


a.  I.ead 


(EPA  Method  239.2 
or  Standard 
Method  304] 

(EPA  Method  624) 


(EPA  Methods  624 
and  625) 


h.  Priority  Pollutant 
Volatile  Organics. 

c.  Priority  Pollutant 
Extractable  Organics 

d.  Non-Priority  Pollut- 
ant Organics  {with 
GC/MS  Peaks  greater 
than  10  ppb). 

D.  Schedule  of  Compliance 

1 .  The  permittee  shall  achieve 
compliance  with  the  effluent  limitations 
specified  for  discharges  in  accordance 
with  the  following  schedule: 

Permittees  with  Revoked  hidividual 
Permits: 

Operational  level  attained— Upon 
Receipt  of  Notification  of  Coverage 
New  Dischargers: 

Operational  level  attained— Upon 
Commencement  of  Discharge 

2.  No  later  than  fourteen  (14)  calendar 
days  after  any  date  identified  in  the 
above  schedule  of  compliance  the 
permittee  shall  submit  either  a  report  of 
progress  or.  in  the  case  of  specific 
actions  being  required  by  identified 
dates,  a  written  notice  of  compliance  or 
noncompliance.  In  the  latter  case,  the 
notice  shall  include  the  cause  of 
noncompliance,  any  remedial  actions 
taken,  and  the  probability  of  meeting  the 
i;ext  scheduled  requirement. 


PartU 

Standard  Conditions  for  NPI^S 
Permits 

Section  A.  General  Conditions 

1  Duty  to  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompUance  constitutes  a  violation 
of  the  Clean  Water  Act  and  is  grounds 
for  enforcement  action:  for  permit 
termination,  revocation  and  reissuance, 
or  modification:  or  for  denial  of  a  permit 
renewal  appUcation. 

2.  Penalties  for  Violations  of  Permit 
Conditions 

Any  person  who  violates  a  permit 
condition  is  subject  to  a  civil  penalty 
not  to  exceed  $25,000  per  day  of  such 
violation.  Any  person  who  willfully  or 
negligently  violates  permit  conditions  is 
subject  to  a  fine  of  up  to  $50,000  per  day 
of  violation,  or  by  imprisonment  for  not 
more  than  1  year,  or  both.  Any  person 
who  knowingly  violates  permit 
conditioiis  is  subject  to  criminal 
penalties  of  $5,000  to  50,000  per  day  of 
violation,  or  imprisonment  for  not  more 
than  3  years,  or  both.  Also,  any  person 
who  violates  a  permit  condition  may  be 
assessed  an  administrative  penalty  not 
to  exceed  $10,000  per  violation  with  the 
maximum  not  to  exceed  $125,000  [Ref 
CFR  122.41(a)l. 


(EPA  Method  625)      3.  Duty  to  Mitigate 


The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
which  has  a  reasonable  likelihood  of 
adversely  affecting  human  health  or  the 
environment. 

4.  Duty  to  Reapply 

Where  EPA.  is  the  Permit  Issuing 
Authority  (PIA),  the  terms  and 
conditions  of  this  permit  are 
automaticallv  continued  in  accordance 
with  40  CFR  122.6.  only  where  the 
permittee  has  submitted  a  timely  and 
complete  Notice  of  Intent  180  days  prior 
to  expiration  of  this  permit,  and  the  PIA 
is  unable  through  no  fault  of  the 
permittee  to  issue  a  new  pemiit  before 
the  expiration  date. 

5.  Permit  Modification 

After  notice  and  opportunity  for  a 
hearing,  this  permit  may  be  modified, 
terminated,  or  revoked  for  cause  (as 
described  in  40  CFR  122.62  et  seq) 
including,  but  not  limited  to.  the 
following: 

a.  Violation  of  any  terms  or  conditions 
of  this  permit; 


b.  Obtaining  this  permit  by 
misrepresentation  or  failure  to  disclose 
fully  all  relevant  facts; 

c.  A  change  in  any  conditions  that 
requires  either  temporary  interruption 
or  elimination  of  the  permitted 
discharge;  or 

d.  Information  newly  acquired  by  the 
Agency  indicating  the  discharge  poses  a 
threat  to  human  health  or  welfare. 

If  the  permittee  believes  that  any  past 
or  planned  activity  would  be  cause  for 
modification  or  revocation  and 
reissuance  under  40  CFR  122.62,  the 
permittee  must  report  such  information 
to  the  Permit  Issuing  Authority  The 
submittal  of  a  new  appUcation  may  be 
required  of  the  permittee.  The  filing  of 
a  request  by  the  permittee  for  a  permit 
modification,  revocation  and  reissuance, 
or  termination,  or  a  notification  of 
planned  changes  or  anticipated 
noncompliance,  does  not  stay  any 
permit  condition. 

6.  Toxic  Pollutants 

Notwithstanding  Paragraph  A-4. 
above,  if  a  toxic  effluent  standard  or 
prohibition  (including  any  schedule  of 
compliance  specified  in  such  effluent 
standard  or  prohibition)  is  established 
under  Section  307(a)  of  the  Act  for  a 
toxic  pollutant  which  is  present  in  the 
discharge  and  such  standard  or 
prohibition  is  more  stringent  than  any 
limitation  for  such  pollutant  in  this 
permit,  this  permit  shall  be  modified  or 
revoked  and  reissued  to  conform  to  the 
toxic  effluent  standard  or  prohibition 
and  the  permittee  so  notified. 

7  Civil  and  Criminal  Liability 

Except  as  provided  in  permit 
conditions  on  "Bypassing"  Section  B. 
Paragraph  B-3.  nothing  in  this  permit 
shall  be  construed  to  relieve  the 
permittee  from  civil  or  criminal 
penalties  for  noncomphance. 

8.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  refieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  Section  31 1  of  the 
Act. 

9.  State  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  State  law  or  regulation  under 
authority  preserved  by  Section  510  of 
the.\ct. 
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10  Property  Rights 

The  issuance  of  this  pennit  does  not 
convey  any  property  rights  of  any  sort, 
or  anv  exclusive  privileges,  nor  does  it 
authorize  any  injury  to  private  property 
or  anv  invasion  of  personal  rights,  nor 
any  infringement  of  Federal,  State  or 
local  lawrs  or  regulations 

11  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit,  or  the  application  of  any 
provision  of  this  permit  to  any 
arcimistance,  is  held  invalid,  the 
appbcation  of  such  provision  to  other 
arcumstances,  and  the  remainder  of 
this  permit,  shall  not  be  affected 
thereby 

12  Duty  to  Provide  Information 

The  permittee  shall  furnish  to  the 
Permit  Issuing  Authority,  within  a 
reasonable  time,  any  information  which 
the  Permit  Issuing  Authority  may 
request  to  determine  whether  cause 
exists  for  modifying,  revoking  and 
reissumg,  or  terminating  this  permit  or 
to  determine  compliance  with  this 
permit.  The  permittee  shall  also  furnish 
to  the  Permit  Issuing  Authority  upon 
request,  copies  of  records  required  to  be 
kept  by  this  permit. 

Section  B.  Operation  and  Maintenance 
of  Pollution  Controls 

1  Proper  Operation  and  Maintenance 

The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances) 
which  are  installed  or  used  by  the 
permittee  to  achieve  compliance  with 
the  conditions  of  this  permit.  Proper 
operation  and  maintenance  also 
mcludes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  back-up  or  auxiliary 
facilities  or  similar  systems  which  are 
installed  by  a  permittee  only  when  the 
operation  is  necessary  to  achieve 
compliance  with  the  conditions  of  the 
permit. 

2  Need  to  Halt  or  Reduce  Not  a  Defense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
It  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the  condition 
of  this  pennit. 

3  Bvpass  of  Treatment  Facilities 
a  Definitions 

(1)  "Bypass"  means  the  intentional 
diversion  c  f  waste  streams  from  any 
portion  of  a  treatment  facility,  which  is 
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not  a  designed  ir  established  operating 
mode  for  the  fa  ulity. 

(2)  "Severe  p  roperty  damage"  means 
substantial  ph)  sical  damage  to  property, 
damage  to  the  \  eatment  facilities  which 
causes  them  topecome  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absence  of 
a  bypass.  Seveis  property  damage  does 
not  mean  econ(  tmic  loss  caused  by 
delays  in  prodi  iction. 


b.  Bypass  Not 
The  permitted 


tooccur 
limitations  to 
it  also  is  for 
assure  efficient 
bypasses  are 
provisions  of 
this  section. 


xceeding  Limitations 

may  allow  any  bypass 
which]  does  not  cause  efiluent 
exceeded,  but  only  if 
essential  maintenance  to 
operation.  These 
subject  to  the 
Fbragraphs  c.  and  d.  of 


ndt 


c.  Notice 

(1)  Anticipa^d  bypass.  If  the 
permittee  knows  in  advance  of  the  need 
for  a  bypass,  itishall  submit  prior  notice, 
if  possible  at  loast  ten  days  before  the 
date  of  the  byppss;  including  an 
evaluation  of  t4e  anticipated  quality  and 
effect  of  the  bypass. 

(2)  Unantici]  iated  bypass.  The 
permittee  shal  submit  notice  of  an 
unanticipated  >ypass  as  required  in 
Section  D,  Pan  graph  D-4  (24-hour 
notice). 

d.  Prohibition  >  )f  Bypass 

(1)  Bypass  is  prohibited  and  the 
Permit  Issuing  Authority  may  take 
enforcement  action  against  a  permittee 
for  bypass,  unless: 

(a)  Bypass  w  as  unavoidable  to  prevent 
loss  of  life,  pel  sonal  injury,  or  severe 
and  extensive  )roperty  damage; 

(b)  There  we^  no  feasible  alternatives 
to  the  bypass,  i  ;uch  as  maintenance  of 
sufficient  resei  ve  holding  capacity,  the 
use  of  auxiliar  r  treatment  facilities, 
retention  of  lU  treated  wastes,  waste 
hauling,  or  ma  ntenance  during  normal 
periods  of  equ  pment  downtime.  This 
condition  is  m  it  satisfied  if  adequate 
back-up  equip  nent  should  have  been 
installed  in  thi  i  exercise  of  reasonable 
engineering  juflgment  to  prevent  a 
bypass  which  Occurred  during  normal 
periods  of  equipment  downtime  or 
preventive  ma  ntenance;  and 

(c)  The  permittee  submitted  notices  as 
required  under  Paragraph  c.  of  this 
section.  j 

(2)  The  Permit  Issuing  Authority  may, 
within  its  authority,  approve  an 
anticipated  bwass,  after  considering  its 
adverse  effect! ,  if  the  Permit  Issuing 
Authority  det<  rmines  that  it  will  meet 
the  three  cone  itions  listed  above  in 
Paragraph  d.(1 )  of  this  section. 


UMI 


4.  Upsets 

"Upset"  means  an  exceptional 
incident  in  which  there  is  unintentional 
and  temporary  noncompliance  with 
technology  based  permit  effluent 
limitations  because  of  factors  beyond 
the  control  of  the  permittee.  An  upset 
does  not  include  noncompliance  to  the 
extent  caused  by  operational  error, 
improperly  designed  treatment 
facilities,  inadequate  treatment 
facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation.  An  upset  constitutes  an 
affirmative  defense  to  an  action  brought 
for  noncompliance  with  such 
technology  based  permit  limitation  if 
the  requirements  of  40  CFR  122.41(n)(3) 
are  met.  (Note  that  this  provision  does 
not  apply  to  water  quality 
requirements.) 

5.  Removed  Substances 

This  permit  does  not  authorize 
discharge  of  solids,  sludge,  filter 
backwash,  or  other  pollutants  removed 
in  the  course  of  treatment  or  control  of 
wastewaters  to  waters  of  the  United 
States  unless  specifically  limited  in  Part 
1. 

Section  C  Monitoring  and  Records 

1.  Representative  Sampling 

Samples  imd  measurements  taken  as 
required  herein  shall  be  representative 
of  the  volume  and  nature  of  the 
monitored  discharge.  All  samples  shall 
be  taken  at  the  monitoring  points 
specified  in  this  permit  and,  unless 
otherwise  specified,  before  the  effluent 
joins  or  is  diluted  by  any  other 
wastestream,  body  of  water,  or 
substance.  Monitoring  points  shall  not 
be  changed  without  notification  to  and 
the  approval  of  the  Permit  Issuing 
Authority. 

2.  Flow  Measurements 

Appropriate  flow  measurement 
devices  and  methods  consistent  with 
accepted  scientific  practices  shall  be 
selected  and  used  to  insure  the  accuracy 
and  reliability  of  measurements  of  the 
volume  of  monitored  discharges.  The 
devices  shall  be  installed,  calibrated  and 
maintained  to  insure  that  the  accuracy 
of  the  measurements  are  consistent  with 
the  accepted  capability  of  that  type  of 
device.  Devices  selected  shall  be 
capable  of  measuring  flows  with  a 
maximum  deviation  of  less  than  ±  10% 
fi'om  the  true  discharge  rates  throughout 
the  range  of  expected  disdiarge 
volumes.  Guidance  in  selection, 
installation,  calibration  and  operation  of 
acceptable  flow  measurement  devices 
can  be  obtained  Erom  the  following 
references: 


(1)  "A  Guide  of  Methods  and 
Standards  for  the  Measurement  of  Water 
Flow",  U.S.  Department  of  Commerce, 
National  Bureau  of  Standards,  NBS 
Special  Publication  421,  May  1975,  97 
pp.  (Available  fix>m  the  U.S. 
Government  Printing  Office, 
Washington,  D.C.  20402.  Order  by  SD 
catalog  No.  C13.10:421.) 

(2)  "Water  Measurement  Manual", 
U.S.  Department  of  Interior,  Bureau  of 
Reclamation,  Second  Edition.  Revised 
Reprint,  1974,  327  pp.  (AvaiUble  from 
the  U.S.  Government  Printing  Office, 
Washington,  D.C.  20402.  Order  by 
catalog  No.  127.19/2:W29/2,  Stock  No. 
S/N  24003-0027.) 

(3)  "Flow  Measurement  in  Open 
Channels  and  Closed  Conduits",  U.S. 
Department  of  Commerce.  National 
Bureau  of  Standards,  NBS  Special 
Publication  484,  October  1977, 982  pp. 
(Available  in  paper  copy  or  microfiche 
from  National  Technical  Information 
Service  (NTIS),  Springfield,  VA  22151. 
Order  by  NTIS  No.  PB-273  535/5ST.) 

(4)  "NPDES  CompUance  Flow 
Measurement  Manual",  U.S. 
Environmental  Protection  Agency. 
Office  of  Water  Enforcement, 
Publication  MCD-77,  September  1981, 
135  pp.  (Available  from  the  General 
Services  Administration  (8BRC), 
Centralized  Mailing  Lists  Services, 
Building  41,  Denver  Federal  Center. 
Denver,  CO  80225.) 

3.  Monitoring  Procedures 

Monitoring  must  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  Part  136,  unless  other  test 
procedures  have  been  specified  in  this 
pennit. 

4.  Penalties  for  Tampering 

The  Clean  Water  Act  provides  that 
any  person  who  falsifies,  tampers  with, 
or  knowingly  renders  inaccurate,  any 
monitoring  device  or  method  required 
to  be  maintained  under  this  permit 
shall,  upon  conviction,  be  punished  by 
a  fine  of  not  more  than  $10,000  per 
violation,  or  by  imprisonment  for  not 
more  than  2  years  per  violation,  or  by 
both. 


5  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  monitoring  information,  including 
all  calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
copies  of  all  reports  required  by  this 
permit,  and  records  of  all  data  used  to 
complete  the  application  for  this  permit, 
for  a  period  of  at  least  3  years  from  the 
date  of  the  sample,  measurement,  report 
or  application.  This  period  may  be 


extended  by  the  Pennit  Issuing 
Authority  at  any  time. 

6.  Record  Contents 

Records  of  monitoring  information 
shall  include: 

a.  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

b.  The  individuaUs)  who  performed 
the  sampling  or  measurements; 

c.  The  date<s)  analyses  were 
performed; 

d.  The  individual(s)  who  performed 
the  analyses; 

e.  The  analytical  techniques  or 
methods  used;  and 

f.  The  results  of  such  analyses. 

7.  Inspection  and  Entry 

The  permittee  shall  allow  the  Permit 
Issuing  Authority,  or  an  authorized 
representative,  upon  the  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  law,  to: 

a.  Enter  upon  the  permittee's  premises 
where  a  regulated  facility  or  activity  is 
located  or  conducted,  or  where  records 
must  be  kept  under  the  conditions  of 
this  permit; 

b.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

c.  Inspect  at  reasonable  time  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
reouired  under  this  permit;  and 

d.  Sample  or  monitor  at  reasonable 
times,  for  the  purposes  of  assuring 
pennit  compliance  or  as  otherwise 
authorized  by  the  Clean  Water  Act,  any 
substances  or  parameters  at  any 
location. 

Section  D.  Reporting  Requirements 

1.  Change  in  Discharge 

The  permittee  shall  give  notice  to  the 
Permit  Issuing  Authority  as  soon  as 
possible  of  any  planned  physical 
alterations  or  additions  to  the  permitted 
facility.  Notice  is  required  only  when: 

a.  The  alteration  or  addition  to  a 
permitted  facility  may  meet  one  of  the 
criteria  for  determining  whether  a 
facility  is  a  new  source;  or 

b.  the  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged.  This  notification  applies  to 
pollutants  which  are  subject  neither  to 
effluent  limitations  in  the  permit,  nor  to 
notification  requirements  under  Section 
D,  Paragraph  D-lO(a). 

2.  Anticipated  Noncompliance 

The  permittee  shall  give  advance 
notice  to  the  Permit  Issuing  Authority  of 
any  planned  change  in  the  permitted 


facility  or  activity  which  may  result  in 
noncompliance  with  permit 
requirements.  Any  maintenance  or 
facilities,  which  might  necessitate 
unavoidable  interruption  of  operation 
and  degradation  of  effluent  quality, 
shall  be  scheduled  during  noncritical 
water  quality  periods  and  carried  out  in 
a  manner  approved  by  the  Pennit 
Issuing  Authority. 

3.  Transfer  of  Ownership  or  Control 

A  permit  may  be  automatically 
transferred  to  another  party  if: 

a.  The  permittee  notifies  the  Permit 
Issuing  Autiiority  of  the  proposed 
transfer  at  least  30  days  in  advance  of 
the  proposed  transfer  date; 

b.  The  notice  includes  a  written 
agreement  between  the  existing  and  new 
permittees  containing  a  specific  date  for 
transfer  of  permit  responsibility, 
coverage,  and  liability  between  them; 
and 

c.  The  Permit  Issuing  Authority  does 
not  notify  tiie  existing  permittee  of  his 
or  her  intent  to  modify  or  revoke  and 
reissue  the  permit.  If  this  notice  is  not 
received,  the  transfer  is  effective  on  the 
date  specified  in  the  agreement 
mentioned  in  paragraph  b. 

4.  Monitoring  Reports 

See  Part  HI  of  this  permit. 

5.  Additional  Monitoring  by  the 
Permittee 

If  the  permittee  monitors  any 
pollutant  more  frequenUy  than  required 
by  this  pennit,  using  test  procedures 
approved  under  40  CFR  136  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data  " 
submitted  in  the  Discharge  Monitoring 
Report  (DMR).  Such  Lncreased 
frequency  shall  also  be  indicated. 

6.  Averaging  of  Measurements 

Calculations  for  limitations  which 
require  averaging  of  measurements  shall 
utilize  an  arithmetic  mean  unless 
otherwise  specified  by  the  Permit 
Issuing  Authority  in  the  pennit. 

7.  Compliance  Schedules 

Reports  of  compliance  or 
noncompliance  with,  or  any  progress 
reports  on,  interim  and  final 
requirements  contained  in  any 
compliance  schedule  of  this  permit 
shall  be  submitted  no  later  than  14  days 
following  each  schedule  date.  Any 
reports  of  noncompliance  shall  include 
the  cause  of  noncompliance,  any 
remedial  actions  taken,  and  the 
probability  of  meeting  the  next 
scheduled  requirement. 
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8  Twenty-Four  Hour  Bepoi^g 

The  permittee  shall  orally  report  any 
noncompliance  which  may  endanger 
health  or  the  environment,  within  24 
hours  from  the  time  the  permittee 
becomes  aware  of  the  circumstances.  A 
written  submission  shall  also  be 
provided  within  5  days  of  the  time  the 
permittee  becomes  aware  of  the 
circumstances.  The  written  submission 
shall  contain  a  description  of  the 
noncomphance  and  its  cause,  the  period 
of  noncompliance,  including  exact  dates 
and  times;  and  if  the  noncompliance  has 
not  been  corrected,  the  anticipated  time 
It  IS  expected  to  continue,  and  steps 
taken  or  plaimed  to  reduce,  eliminate, 
and  prevent  reoccurrence  of  the 
noncompliance  The  Permit  Issuing 
Authority  may  verbally  waive  the 
written  report,  on  a  case-by-case  basis, 
when  the  oral  report  is  made.  The 
following  violations  shall  be  included  in 
the  24  hour  report  when  they  might 
endanger  health  or  the  environment: 

a.  An  tmanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit. 

b.  Any  upset  which  exceeds  any 
effluent  limitation  in  the  permit. 

9.  Other  Noncomphance 

The  permittee  shall  report  in  narrative 
form,  all  instances  of  noncompliance 
not  previously  reported  under  Section 
D,  Paragraphs  D-2.  D-4.  D-7,  and  D-« 
at  the  time  monitoring  reports  are 
submitted.  The  reports  shall  contain  the 
information  listed  in  Paragraph  D-8. 

10.  Changes  in  Kscharges  of  Toxic 
Substances 

The  permittee  shall  notify  the  Permit 
Issuing  Authority  as  soon  as  it  knows  or 
has  reason  to  believe: 

a.  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  the 
discharge,  on  a  routine  or  frequent  basis, 
of  any  toxic  substance(s)  (listed  at  40 
CFR  122.  Appendix  D,  Table  II  and  UI) 
which  is  not  limited  in  the  permit,  if 
that  discharge  will  exceed  the  highest  of 
the  following  "notification  levels": 

(1)  One  hundred  micrograms  per  liter 
(100  ug/1):  or 

(2)  Two  hundred  micrograms  per  liter 
(200  ug/1)  for  acrolein  and  acrylonitrile; 
five  hundred  micrograms  per  liter  (500 
ug/1)  for  2,  4-dinitrophenoI  and  for  2- 
methyl-4,  6-dinitrophenol;  and  one 
milligram  per  liter  (1  mg/1)  for 
antimony. 

b.  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  any 
discharge,  on  a  non-routine  or 
infrequent  basis,  of  ■  toxic  pollutant 
(listed  at  40  CFR  122,  Appendix  D. 
Table  II  and  III)  which  is  not  limited  in 


the  permit,  if  tiat  discharge  wiH«]fO0«d 
the  highest  of  tlie  following 
"notification  Imrels": 

(1)  Five  hunved^  micrograms  per  liter 
(500  ug/1);  or 

(2)  One  milli  jram  per  hter  (1  mg/I)  for 
antimony. 

1 1 .  Signatory  I  equirements 

All  applicati  )ns,  reports,  or 
information  su  nnitted  to  the  Permit 
Issuing  Authoi  ity  shall  be  signed  and 
certified. 

a.  All  permil  applications  shall  be 
signed  as  folio  vs; 

(1)  For  a  cor  toration:  by  a  responsible 
corporate  offio  sr.  For  the  pmpose  of  this 
Section,  a  resp  insibie  corporate  officer 
means: 

(1)  a  preside  it,  secretary,  treasurer  or 
vice  president  of  the  corporation  in 
charge  of  a  prii  idpal  business  function, 
or  any  other  p<  rson  who  performs 
similar  policy-  -or  decision-making 
functions  for  tne  corporation,  or  (2)  the 
manager  of  on^  or  more  manufacturing 
production  or  bperating  facilities 
employing  mop  than  250  persons  or 
having  gross  ajinual  sales  or 
expenditures  Exceeding  $25  million  (in 
second  quarter  1980  dollars],  if 
authority  to  sign  documents  has  been 
assigned  or  daegated  to  the  manager  in 
accordance  wlh  corporate  procedures. 

(2)  For  a  paatnership  or  sole 
proprietorshiii:  by  a  general  partner  or 
the  proprietor^  respectively;  or 

(3)  For  a  miinicipality.  State,  Federal, 
or  oUier  publi^  agency:  by  either  a 
principal  executive  officer  or  ranking 
elected  official. 

b.  All  reports  required  by  the  permit 
and  other  infcimation  requested  by  the 
Permit  Issuing  Authority  shall  be  signed 
by  a  person  described  above  or  by  a 
duly  authorized  representative  of  that 
person.  A  person  is  a  duly  authorized 
representativa  only  if: 

(1)  The  autlorization  is  made  in 
writing  by  a  osrson  described  above; 

(2)  The  auAorization  specifies  either 
an  individuaUor  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  plant  manager, 
operator  of  a  fvell  or  a  well  field, 
superintendent,  position  of  equivalent 
responsibility,  or  an  individual  or 
position  having  overall  responsibility 
for  environmental  matters  for  the 
company.  (A  fiuly  authorized 
representative  may  thus  be  either  a 
named  individual  or  any  individual 
occupying  a  aamed  position.);  and 

(3)  The  written  authorization  is 
submitted  to  pie  Permit  Issuing 
Authority. 

c.  Certification.  Any  person  signing  a 
document  un  der  paragraphs  (a)  or  (b)  of 
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this  section  ^all  malw  the  following 
certification: 

"I  certify  under  penalty  of  law  thait 
this  document  and  all  attachntesits  were 
prepared  under  the  diiection  or 
supervision  in  accardance  with  a  system 
designed  to  assure  that  qnahfied 
personnel  properly  gather  and  evaluate 
the  information  submitted.  Based  on  my 
inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons 
directly  responsible  for  gathving  the 
information,  the  information  submitted 
is,  to  the  best  of  my  knowledge  and 
belief,  true,  accurate,  and  complete.  I  am 
aware  that  there  are  significaiM  penalties 
for  submitting  false  information, 
including  the  possibihty  of  fine  and 
imprisonment  for  knowing  violations." 

1 2.  Availability  of  Reports 

Except  for  data  determined  to  be 
confidential  under  40  CFR  Part  2,  all 
reports  prepared  in  accordance  with  the 
terms  of  this  permit  shall  be  available 
for  public  inspection  at  the  offices  of  the 
Permit  Issuing  Authority.  As  required 
by  the  Act,  permit  applications,  permits 
and  effluent  data  shall  not  be 
considered  confidentiaL 

13.  Penalties  for  Falsificcaioh  ofBeports 
The  Clean  Water  Act  provides  that 

any  person  who  knowingly  makes  any 
false  statement,  representation,  or 
certification  in  any  record  or  other 
document  submitted  or  required  to  be 
maintained  under  this  permit,  including 
monitoring  reports  or  reports  of 
compliance  or  noncompliance  shall, 
upon  conviction,  be  punished  by  a  fine 
of  not  more  than  $10,000  per  violation, 
or  by  imprisonment  for  not  more  than 
2  years  per  violation,  or  by  both. 

Section  E.  Definitions 

1.  Permit  Issuing  Authority 

The  Regional  Administrator  of  EPA 
Region  IV  or  his  designee,  imless  at 
some  time  in  the  future  the  State 
receives  the  authority  to  administer  the 
NPOES  program  and  assumes 
jurisdiction  over  the  permit;  at  which 
time,  the  Director  of  Ae  State  program 
receiving  authorization  becomes  the 
issuing  authority. 

2.  Act 

"Act"  means  the  Clean  Water  Act 
(formerly  referred  to  as  the  Federal 
Water  Pollution  Control  Act)  Public  Law 
^2-500,  as  amended  by  Public  Laws  95- 
217,  95-576.  96-483,  97-117,  and 
Public  Uw  100-4,  33  U.S.C.  1251  et 
seq. 

3.  Concentration  Measur^nents 

a.  The  "average  monthly 
concentration",  is  the  sum  (rfthe 


concentrations  of  all  daily  discharges 
•sampled  and/or  measured  during  a 
calendar  month  on  which  daily 
iischarges  are  sampled  and  measured, 
divided  by  the  number  of  daily     " 
discharges  sampled  and/or  measured 
during  such  month  (arithmetic  mean  of 
the  daily  concentration  values).  The 
daily  concentration  value  is  equal  to  the 
concentration  of  a  composite  sample  or 
in  the  case  of  grab  samples  is  the 
arithmetic  mean  (weighted  by  flow 
value)  of  all  the  samples  collected 
during  the  calendar  day. 

b.  The  "maximum  daily 
concentration",  is  the  concentration  of  a 
pollutant  discharge  during  a  calendar 
day.  It  is  identified  as  "Daily 
Maximum"  under  "Other  Limits"  in 
Part  I  of  the  permit  and  the  hi^est  such 
value  recorded  during  the  reporting 
period  is  reported  under  the 
"Maximum"  column  under  "Quality" 
on  the  DMR. 

4.  Other  Measurements 

a.  The  effluent  flow  expressed  as 
MOD  is  the  24  hour  average  flow 
averaged  monthly.  It  is  the  arithmetic 
mean  of  the  total  daily  flows  recorded 
during  the  calendar  month.  Where 
monitoring  requirements  for  flow  are 
specified  in  Part  1  of  the  permit  the  flow 
•■ate  values  are  reported  in  the 
"Average"  column  under  "Quantity"  on 
the  DMR. 

b.  An  "instantaneous  flow 
measurement"  is  a  measure  of  flow 
taken  at  the  time  of  sampling,  when 
both  the  sample  and  flow  will  be 
representative  of  the  total  discharge. 

c.  Where  monitoring  requirements  for 
pH  or  dissolved  oxygen  are  specified  in 
Part  I  of  the  permit,  the  values  are 
generally  reported  in  the  "Quality  or 
Concentration"  column  on  the  DMR. 

5.  Types  of  Samples 

a.  Grab  Sample:  A  "grab  sample"  is  a 
single  influent  or  effluent  portion  which 
is  not  a  composite  sample.  The 
sample(s)  shall  be  collected  at  the 
period(s)  most  representative  of  the  total 
discharge. 

6  Calendar  Day 

A  calendar  day  is  defined  as  the 
period  from  midnight- of  one  day  until 
midnight  of  the  next  day.  However,  for 
purposes  of  this  permit,  any  consecutive 
24-hour  period  that  reasonably 
represents  the  calendar  day  may  be  used 
for  sampling. 

■*  Hazardous  Substance 

.  A  haaardous  substance  means  any 
substance  designated  under  40  CFR  Part 
^  16  pursuant  to  Section  31 1  of  the  Clean 
Water  Act. 
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8.  Toxic  Pollutant 

A  toxic  pollutant  is  any  pollutant 
fisted  as  toxic  under  Section  307(a)(1)  of 
the  Clean  Water  Act. 

Section  F.  Application  Requirements 

a.  For  expired  individual  NPDES 
permits,  dischargers  desiring  coverage 
under  this  general  permit  are  required  to 
submit  a  notice  of  intent  (NOI)  to  the 
Permit  Issuing  Authority  The  NOI  shall 
include  (1)  the  name  and  address  of  the 
person  that  the  permit  will  be  issued  to 
(2)  the  name,  and  address  of  the 
operation,  including  county  location.  (3) 
the  applicable  individual  NPDES 
number(s),  (4)  the  identification  of  any 
new  discharge  location  not  contained  in 
the  expired  permit.  (5)  evidence  that  the 
operation  has  obtained  approval  of  a 
Remedial  Action  Plan  (RAP)  Order  from 
the  FDEP.  (6)  a  map  showing  the  facility 
and  discharge  location  (including 
latitude  and  longitude).  (7)  the  name  of 
the  receiving  water,  and  (8)  for 
discharges  lasting  over  one  (1)  year  a 
pollution  prevention  plan.  (See  Part 
IV.2)  Operators  having  several 
individual  permits  are  encouraged  to 
coiisolidate  requests  for  coverage  into 
one  NOI  for  all  individual  permits.  The 
previous  submission  of  the  proper  forms 
in  the  renewal  application  does  not 
relieve  the  permittee  desiring  coverage 
under  the  general  permit  of  the 
requirement  to  file  a  NOI. 

b.  All  facilities  continued  by  the 
previous  general  permit,  will  be 
required  to  submit  a  NOI  requesting 
continued  coverage  under  the  reissued 
general  permit  by  (insert  date  60 
calendar  days  after  the  date  of 
publication  in  the  Federal  Register). 
The  NOI  shall  contain  the  same 
information  specified  in  paragraph  a 
above. 

c.  Dischargers  with  current  individual 
NPDES  permits  that  desire  coverage 
under  this  general  permit  are  required  to 
file  an  NOI  to  the  Permit  Issuing 
Authority  at  least  thirty  (30)  days  prior 
to  expiration  of  their  current  permit(s). 
The  NOI  shall  contain  the  same 
information  specified  in  paragraph  a 
above.  Permittees  desiring  to  renew 
their  individual  permit  are  required  to 
submit  the  appropriate  application 
forms  at  least  180  days  before  expiration 
of  their  individual  permit. 

d.  Dischargers  who  have  not 
previously  obtained  an  individual 
NPDES  permit  are  required  to  submit  to 
EPA  the  FDEP  approval  order  letter 
approving  the  site  RAP.  The  RAP 
approval  order  shall  be  attached  to  an 
NOI  to  be  covered  by  the  general  permit 
and  shall  contain  the  same  information 
specified  in  paragraph  (a)  above.  The 


application  for  coverage  under  the 
general  permit  must  be  made  at  least 
fourteen  (14)  days  before  the  discharge 
is  to  commence. 

e.  Dischargers  seeking  coverage  under 
Part  I  A.3.a.  will  be  required  to  submit 
to  EPA  the  date  the  discharge  is 
expected  to  cease,  results  of  analj'tical 
data  and  the  same  information  in 
paragraph  a  above,  except  items  (3).  (4). 
(5)  and  (8).  Notification  of  coverage  to 
discharge  will  be  upon  receipt  of  EPA  "s 
short-term  coverage  letter 

f.  Notification  of  coverage  will  be 
given  by  the  Permit  Issuing  Authority  by 
certified  mail  to  the  permittee  (except 
for  short-term  pump  tests.  8-hours  in 
duration  or  less),  for  dischargers  seeking 
coverage  under  Part  I  Sections  A.1  and 
A.2.  with  the  issuance  date  for  each 
facility  being  the  effective  date  of 
coverage  by  the  Permit  Issuing 
Authority 

Short-term  pump  tests,  shall  be 
covered  automatically  once  the 
permittee  receives  acceptable 
groundwater  screening  values,  and  the 
permittee  will  be  responsible  meeting 
the  requirements  of  Parts  I.  A.  1  or  A. 2. 
The  DMR's  for  these  pump  tests  shall  be 
submitted  to  within  thirty  (30)  days 
after  discharge  ceases. 

g.  Dischargers  meeting  the  conditions 
set  forth  in  Part  I  A.3.C.  are  not  required 
to  submit  an  detailed  NOI  as  outlined 
above,  but  must  submit  a  copy  of  the 
analytical  tests  and  a  summary  of  the 
proposed  activity  one  (1)  week  after 
discharge  begins.  These  dischargers  are 
covered  upon  receipt  of  the  data,  unless 
notified  otherwise  by  EPA. 

h.  The  coverage  of  the  permit  shall 
expire  on  December  6.  1999. 

i.  In  accordance  with  40  CFR 
122.28(a)(2)  permittees  who  are  covered 
by  this  general  permit  who  seek  to  be 
continued  under  this  general  pennit. 
shall  submit  an  complete  NOI  in 
accordance  with  paragraph  a,  to  EPA 
180  days  before  the  expiration  of  this 
permit. 

Section  G.  Additional  General  Pennit 
Conditions 

1  The  Permit  Issuing  Authority  may 
require  any  person  authorized  by  this 
permit  to  apply  for  and  obtain  an 
individual  NTDES  permit  when: 

a.  The  discharge(s)  is  a  significant 
contributor  of  pollution; 

b.  The  discharger  is  not  in  compliance 
with  the  conditions  of  this  permit: 

c  A  change  has  occurred  in  the 
availability  of  the  demonstrated 
technology  of  practices  for  the  contitil  or 
abatement  of  pollutants  applicable  to 
the  point  sources; 
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d.  Effluent  limitation  guidelines  are 
promulgated  for  point  sources  covered 
by  tins  pennit-. 

e.  A  Water  Quality  Management  Plan 
f«wit»ining  requirements  applicable  to 
suchpoint  source  is  approved;  or 

f.  l^e  point  source{ej  covered  by  this 
pennit  no  loncer 

( 1 )  Involve  the  same  or  substantially 
similar  types  of  operations; 

(2)  Disoiaige  tne  same  types  of 
wastes; 

(3)  Require  the  same  effluent 
limitations  or  operating  conditions; 

(4)  Require  the  same  or  similar 
monitoring;  and 

(5)  In  the  opinion  of  the  RA,  are  more 
appropriately  controlled  under  an 
individual  permit  than  imder  a  general 
permit.  The  Regional  Administrator 
(RA)  may  require  any  operator 
authorized  by  this  permit  to  apply  for  an 
individual  NPDES  pennit  only  if  the 
operator  has  been  notified  in  writing 
that  a  pennit  application  is  required. 

2.  Any  operator  authorized  to 
discharge  oy  Ahis  permit  may  request  to 
be  excluded  from  the  coverage  of  this 
general  permit  by  applying  for  an 
individual  permit.  The  operator  shall 
submit  an  application  together  with  the 
reasons  supporting  the  request  to  the 
RA. 

3.  When  an  individual  NPDES  permit 
is  issued  to  an  operator  otherwise 
subject  to  this  general  permit,  the 
apphcabihty  of  this  permit  to  the  owner 
or  operator  is  automatically  terminated 
on  the  effective  date  of  the  individual 
pennit. 

-•  4.  A  source  excluded  from  coverage 
imder  this  general  permit  solely  because 
it  already  has  an  individual  permit  may 
request  that  its  individual  permit  be 
revoked,  and  that  it  be  covered  by  this 
general  permit.  Upon  revocation  of  the 
individual  pennit,  this~geBeral  permit 
shall  apply  to  the  source. 

5.  A  petrolemn  contamination 
recovery  operation  may  be  excluded 
from  this  general  permit  if  it  proposes 
discharges  to  receiving  waters  that  are 
classified  as  "Special  Protection, 
Outstanding  Florida  Waters, 
Outstanding  National  Resource  Waters" 
as  set  forth  by  FAC  62-302.700,  dated 
April  25,  1993. 

6.  The  permittee  shall  notify  the 
Permit  Issuing  Authority  within  30  days 
after  the  permanent  termination  of 
discharge  from  their  facility.  This  letter 
shaU  include  the  necessary  Site 
B»hiAUit€iti<m  Completion  Order 
tSRCO)  from  Florida  Bureau  of  Waste 
Cleanup  which  constitutes  final  action 
on  the  State  level  for  completion  of 
cleanup  activities  at  the  affected  site. 
After  review  of  the  SRCO,  EPA  will 
inactivate  coverage  of  the  general 
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NPDES  pennit  for  the  fiacility. 
Dischargers  co  ;ered  under  this  general 
permit  withou  RAP  approval  shall 
submit  a  No  Discharge  Certification 
Form  to  EPA,  li^ilhin  30  days  after 
ceasing  discharge. 

Pattm  I 

Other  RequireinentB 

A.  Reporting  o  'Monitoring  Besults 

Monitoring  i  esults  obtained  for  each 
calendar  mont|i  shall  be  summarized 
and  reported  oil  a  DMR  Form  (EPA  No. 
3320-1).  one  DMR  for  each  month. 
Unless  otherwise  required  in  Part  V. 
these  forms  shkll  be  submitted  after 
each  calendar  buarter  and  postmarked 
no  later  than  the  28th  day  of  the  month 
following  the  ( ompleted  calendar 
quarter.  (For  a  cample,  data  for  January- 
March  shall  b<  submitted  by  April  28.) 
Calendar  quar  ers  are  January-March, 
April-June,  Ju^y-September  and  October- 
December.  Siglied  copies  of  these  and 
all  other  reports  required  by  Section  D 
of  Part  II.  Reparting  Requirements,  and 
Part  V  shall  bq  submitted  to  the  Permit 
Issuing  Autho^ty  at  the  following 
address:  U.S.  Environmental  Protection 
Agency,  Region  IV,  Enforcement 
Section.  Watei  Permits  and  Enforcement 
Brandi,  345  cinrtland  Street,  N.E., 
Atlanta,  GA  3i365. 

If  no  discharge  occurs  during  the 
reporting  period,  sampling  requirements 
of  this  permit  do  not  apply.  The 
statement  "Noi  Discharge"  shall  be 
written  on  tha  DMR  form.  If.  during  the 
term  of  this  permit,  the  faciUty  ceases 
discharge  to  snrface  waters,  the  Permit 
Issuing  Autho  rity  shall  be  notified 
immediately  i  pon  cessation  of 
discharge. 

B.  Reopener  C  louse 

This  permit  shall  be  modified,  or 
alternatively  1 3voked  and  reissued  to 
comply  with )  ny  apphcable  effluent 
standard  or  lii  nitation  issued  or 
approved  und  er  Sections  301(b)(2)(C). 
and  (D),  304(1:  )(2).  and  307(a)(2)  of  the 
Clean  Water  /  cX  (the  Act),  if  the  effluent 
standard  or  lii  nitation  so  issued  or 
approved — 

1.  Contains  different  cenditions  or  is 
otherwise  mote  stringent  than  any 
condition  in  this  permit;  or 

2.  Controls  my  pollutant  not  limited 
in  the  permit.  The  permit  as  modified  or 
reissued  undor  this  paragraph  shall  also 
contain  any  other  requirements  of  the 
Act  then  applcable. 
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FaftW 

Best  Management  Practi6es  and 
Pollution  Prevention  Conditiom 

Section  A.  General  Conditions 

1.  BMP  Plan 

Preparation  of  a  Best  Management 
Practices  (BMP)  Plan  shall  be  prepared 
in  conjunction  with  development  of  the 
Remedial  Action  Plan  required  by 
Florida  Department  of  Environmental 
Protection  (See  Part  n.F.c.).  The 
permittee  shall  maintain  the  BMP  plan 
at  the  facility  and  shall  make  the  plan 
available  to  the  permit  issuing  authority 
upon  request.  The  "NPDES  Guidance 
Document"  can  be  used  as  a  reference 
which  contains  technical  information 
on  BMPs  and  the  elements  of  the  BMP 
program.  The  permittee  shall  develop 
and  implement  a  BMP  plan  which 
prevents,  or  minimizes  the  potential  for, 
the  release  of  pollutants  from  ancillary 
activities,  including  material  storage 
areas;  plant  site  runoff;  in-plant  transfer, 
process  and  material  handling  areas; 
loading  and  unloading  operations,  and 
sludge  and  waste  disposal  areas,  to  the 
waters  of  the  United  States  through 
plant  site  runoff;  spillage  or  leaks: 
sludge  or  waste  disposal;  or  drainage 
from  raw  material  storage.  The  term 
pollutants  refers  to  any  substance  listed 
as  toxic  under  Section  307(a)(1)  of  the 
Clean  Water  Act,  oil,  as  defined  in 
Section  311(a)(1)  of  the  Act,  and 
substance  hsted  as  hazardous  under 
Section  311  of  the  Act.  Copies  of  the 
"NPDES  Guidance  Document"  may  be 
obtained  by  submitting  written  requests 
to:  Director,  Water  Management 
Division,  U.S.  EPA  Region  IV,  345 
Courtland  St.  N.E.,  Atlanta,  Georgia 
30365. 

2.  Pollution  Prevention  Plan 

New  permittees  with  long  term 
treatment  systems  expected  to  discharge 
one  (1)  year  or  more  shall  develop  a 
Pollution  Prevention  Plan  for  &e  site 
and  submit  it  with  the  NOI.  It  shall 
contain  the  following  information: 

(a)  A  Narrative  of  What  Caused  the 
Groimdwater  Contamination. 

(b)  Methods  ciurently  being  deployed 
at  the  site  to  prevent  groundwater 
contamination  from  reoccurring. 

(c)  Other  ahemative  treatment  options 
wdiich  were  considered  in  reducing  the 
groimdwater  contamination. 

(d)  Explanation  of  why  long  term 
treatment  of  discharge  to  Surbce  Waters 
of  the  United  States  was  chosen  as 
opposed  to: 

(l )  Reduction-Monitor  Phase  /fc-Using 
a  combination  of  techniques  to 
significantly  reduce  groundwater 
contamination  that  could  be  achieved  in 


three  (3)  months  or  less,  with  the 
ob^ectiw»  of  leucbrng  a  monitor-only 
status. 

{2)  RetfuctkHhMlomtor  /*aje  O- 
Using  •  eombiiMtkw  of  lechniqaes  to 
significantly  reduce  groundwater 
contMnhMtion  that  oonid  be  achieved  in 
six  (6)  months  or  less,  with  the  objective 
of  reaching  a  momtor-onfy  status. 

In  an  effort  to  proniole  polhttion 
iwerention,  the  Pemrit  Issoing  Airthorfty 
may  issoe  permits  fetich  inchide  or 
reqm're  poihition  prevention  activtties. 
Party 

Whole  Effktent  Toxicity  Testing 
Program,  Acute  Freshwater  Language 
As  required  by  Part  1  of  the  permit, 
within  30-days  after  oommeBceraent  of 
discharge,  permittees  discharging  to 
fresh  wafers,  which  aie  surface  waters 
in  which  the  cUoride  concentiatkm  at 
the  surfMc  is  less  than  1500  mill^ams 
per  liter,  shall  initiate  the  series  of  tests 
described  below  toevafanie  whole 
effluent  toxicity  of  the  disdnrge  frt» 
the  outfall  If  more  than  one  (1)  out&U 
exists,  sepmtts  tesu  vnil  be  pofocmed 
on  each  ontfiiiL  All  test  speoes. 
procedures  and  qnatity  assurance 
criteria  used  ahttU  be  in  accordance  with 
Methods  for  hteaaarii^  Ote  Acute 
Toxicity  of  EffluetOs  to  Freshwater  and 
Marine  Grgimnms,  EPAy60Qi/4-90/02^, 
or  the  most  cment  editjon.  The 
dilution/control  water  used  will  be 
moderately  hard  water  as  described  in 
EPA>600/4-90/027F,  Section  7,  or  the 
most  cumnl  editiaa.  A  staidard 
reference  toxicnt  qnslity  asnirance  l»t 
shall  be  conducted  concurrently  with 
each  species  used  in  the  toxicity  tests 
and  the  results  sabmitled  with  die 
diachai^  moniloring  r^)orr  (E»IR). 
Alternatively,  if  monthly  QA/QC 
reference  toxicant  tests  are  conducted, 
these  resahs  must  be  s^mritted  with  Ae 
DMR. 

1.  a.  The  permittee  shaD  conduct  96- 
hour  acute  sfatrc-renewal  muhi- 
concentrafion  fandty  tests  using  the 
daphnid  [Ceriodaphnkt  dabia)  and  the 
fathead  minnow  (Pimepholes  pmmeiasi. 
All  tests  shall  be  conducted  on  one  grab 
sample  of  100%  final  effluent.  All  tests 
shall  be  conducted  on  a  control  (0%) 
and  the  following  dilution 
concentrations  at  a  minimum;  100.0% 
50.0%.  25.0%.  12.5%,  and  6.25%. 

b.  If  contrrf  mortahfy  exceeds  10%  for 
either  species  in  any  test,  the  test(s)  for 
that  species  finchrcfiiig  the  control)  shall 
be  repeated.  A  test  will  be  considered 
valid  only  if  control  mortab'ty  does  not 
exceed  10%  for  either  species. 

2.  The  toxiaty  tests  specified  above  ' 
shall  be  coiHiocted  once  every  month 
until  threei^J  vaBd  monthly  tests  have 
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been  completed,  and  tmce  every  year 
thereafter  for  the  dniation  of  the  permit 
unless  notified  otherwise  by  the  permit' 
issuing  authority.  These  tests  are 
referred  to  as  "routine"  tests. 

3.  a.  If  onaccepeaWe  acute  toxicity  (an 
LCso  of  100%  or  less  occurs  in  either 
test  species  in  any  of  the  ^mve- 
described  tests  within  the  qmrified 
time)  is  found  in  a  "routine"  test,  the 
permittee  shall  conduct  two  additional 
acute  toxicity  tests  in  the  same  manner 
as  the  "routine"  test  on  the  specie(s) 
indicating  imacceptable  acute  toxicity. 
For  each  additional  test,  the  sample 
collection  requirements  and  test 
acceptability  criteria  specified  in 
Section  1  above  must  be  met  for  the  lest 
to  be  considered  valid.  The  first  lest 
shall  begin  within  two  weeks  of  die  end 
of  the  "routine"  tests,  and  sbaD  be 
conducted  weekly  thereafter  until  two 
additional,  valid  tests  are  completed. 
The  additional  tests  will  be  used  to 
determine  if  the  toxicity  found  in  the 
"routine"  test  is  still  nresent. 

b.  Results  from  adtfitional  tests, 
required  due  to  unacceptable  acute 
toxicity  in  the  "routine"  test(s>,  must  be 
reported  on  the  Discharge  Monitoring 
Report  (DMR)  Form  for  the  month  in 
which  the  test  was  b^un.  Such  test 
results  must  be  submitted  within  45 
days  of  completion  of  the  second 
additional,  valid  test. 

ParfV 

Whole  Effluent  Tricky  Testing 
Program.  Acute  Saltwater  Language 

As  required  by  Part  I  of  Aw  permit, 
writhin  ao^lays  after  commaneement  of 
discharge,  permittees  discharging  to 
marine  waters,  which  are  surface  waters 
in  whidi  the  chloride  concentration  at 
the  surface  is  greater  than  or  equal  to 
1500  miffigrams  per  liter,  shall  initiate 
the  series  of  tests  described  below  to 
evaluate  whole  effluent  toxicity  of  the 
discharge  bom  the  otrtfafl.  If  more  than 
one  (1)  outfall  exists,  separate  tests  will 
be  perfMmed  <»  each  ootfal).  All  test 
species,  procedures  and  quality 
assurance  criteria  used  shaU  be  in 
accordance  with  Methods  for  Meosurira 
the  Acute  Toxicity  of  EfflueiOs  to 
Freshwater  and  Marine  Org/anisms, 
EPA/600/4-90/027F,  or  the  most  current 
edition.  The  dilution/control  water  and 
effluent  used  will  be  adjusted  to  a 
saUnity  of  20  pasts  per  tboasand  using 
artificial  sea  sahs  as  described  in  EPA/ 
600/4-90/027F,  SectioD  7  (or  the  most 
current  editionX  A  standard  lefcrence 
toxicant  quahty  assurance  test  ritat)  be 
conducted  concurrently  with  each 
species  used  in  the  toxicity  tests  and  the 
results  submitted  vrtth  the  discharge 
monitoring  report  fOMR).  Alternatively 


if  monthly  QA/QC  reference  toxicant 
tests  are  conducted,  these  results  must 
be  submitted  with  the  EMR. 

l.a.TbepeTniitleesfaaUcaBdBct  !Mb 
hoar  acute  static-renew^  nnkf- 
concentration  toxicity  tests  using  the 
mysid  shrimp  [Mytidopsis  bahia]  and 
the  inland  silverside  {Menidia 
beryllina].  All  tests  shall  be  amducted 
on  one  grab  sampk  of  100%  final 
effluent.  All  tests  shall  be  cenducted  oi 
a  cootrol  (0%)  and  the  foUowing 
dilution  concentrations  at  a  miniraum- 

100.0%.  50.0%.  25J)%,  12.5%.  and 
6.25%. 

b.  If  control  mortality  exceeds  10%  for 
either  species  in  any  test,  the  test(s)  for 
that  sp«:ies  (including  the  controO  sh^^O 
be  repeated.  A  test  will  be  considered 
valid  only  if  control  mortality  does  not 
exceed  10%  for  either  species. 

2.  The  toxicity  tests  specified  above 
shall  be  conducted  once  every  month 
until  three  {3)  valid  monthly  tests  have 
been  ctHnfrfeted,  and  once  every  year 
thereafter  for  the  ^sntion  of  the  permit, 
unless  notified  otherwise l^  the  pcmrit 
issuing  authority.  These  tests  are 
referred  to  as  "routine"  tests. 

3.  a.  if  unacceptable  acute  toxicity  (aa 
LCsc  <rf  100%  or  less  occurs  in  either 
test  species  in  any  of  the  above- 
described  tests  within  the  specified 
time)  is  found  in  a  "routine"  test,  the 
permittee  shall  coodoct  two  additional 
acute  toxicity  tests  in  the  same  manner 
as  the  "routine"  test  on  the  speeiefs) 
indicating  imacceptable  toxicity.  For 
each  additional  test,  the  sample 
collection  requirements  and  test 
acceptability  criteria  specified  in 
Section  1  above  mtist  be  met  for  the  test 
to  be  considered  valid.  The  first  test 
shall  begin  within  two  weeks  of  the  end 
of  the  'routine  '  tests,  and  shall  be 
conducted  weekly  thereafter  until  two 
additional,  vahd  tcsU  are  conqtlcted. 
The  additional  tests  will  be  used  to 
determine  if  the  teadoty  faond  in  the 
"routine"  test  is  still  present. 

b.  Results  from  additional  tests. 
required  due  to  imacceptable  acute 
toxicity  in  the  "routine"  test(s).  must  be 
reported  on  the  Discharge  Monitoring 
Report  PMR)  Form  for  the  month  in 
which  the  test  was  begun.  Such  test 
results  must  be  submitted  within  45 
days  of  completion  ol  the  second 
additional,  valid  test. 

IFR  Doc.  94-3tJg52  Filed  12-15-94;  SAi  ani{ 
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FEDERAL  RESERVE  SYSTEM 

Hlinols  RnancW  Services,  et  al.; 

Fomialions  of;  Aoquiaillons  br.  and 
Meigere  of  Bank  HoMng  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  aroroval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  beonne  a  bank  holding 
company  or  to  acquire  a  bonk  or  bank 
holding  company.  The  £u:tors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
pnxxssing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  vievrs  in  writing  to  die 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statemmt  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  eadi  of  these  applications 
must  be  received  not  later  than  January 
9. 1995. 

A.  Federal  Reserve  Bank  of  Chicago 
Games  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60890: 

1.  Illinois  Financial  Services,  Chicago, 
Illinois:  to  acquire  80  percent  of  the 
voting  shares  of  Alpha  Bancorp, 
Chicago,  Illinois.  Alpha  Bancorp, 
Chicago,  Illinois;  has  applied  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Alpha  Financial  Corporation,  Chicago, 
Illinois,  and  thereby  indirectly  acquire 
Archer  National  Bwk  of  Chicago, 
Chicago,  Illinois,  and  Chicago  National 
Bank,  Chicago,  Ulinois. 

2.  B.J.  Morgan  Bancshares.  Inc..  , 
Morgantown,  Indiana;  to  become  a  bank 
holcUng  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
State  Bank,  Morgantown,  Indiana. 

3.  FBOP  Corporation,  Oak  Paric, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  North  Houston  Bank, 
Houston,  Texas. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorice,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1  Barry  Limited  Partnership, 
aloaraiso,  Nebraska;  to  become  a  bank 
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holding  compel  ly  by  acquiring  69.7 
percent  of  the  v  oting  shares  of 
Valparaiso  Entt  rprises.  Inc.,  Valparaiso, 
Nebraska,  and  t  lereby  indirectly  acquire 
Oak  Creek  Vallf  y  Bank,  Valparaiso, 
Nebraska. 


Board  of  Govei 
System.  Decern! 
William  W.Wi 
Secretary  of  the 
(FR  Doc.  94-309; 
aiUMQ  OOOC  ttli 


lors  of  the  Federal  Reserve 
12.1994. 


i 


Filed  12-15-94: 8:45  am] 


Margaret  and  < 
Jr.;  Change  in  i 
Acquisition  of 
Bank  Holding  I 


II  Lentz  Reynolds, 
Ik  Control  Notice; 
lares  of  Banks  or 
ipanies 


The  notificai  t  listed  below  has 
applied  under  he  Change  in  Bank 
Control  Act  (IJ  U.S.C.  1817(j))  and  § 
225.41  of  the  B  }ard's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bardc  or  bank 
holding  compa  ly.  The  factors  that  are 
considered  in  i  cting  on  notices  are  set 
forth  in  paragn  ph  7  of  the  Act  (12 
U.S.G  1817(j)(: ')). 

The  notice  ia  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Onc^  the  notice  has  been 

sing,  it  will  also  be 
spection  at  the  offices  of 
^vemors.  Interested 
iress  their  views  in 

)rve  Bank  indicated 
to  the  offices  of  the 
lors.  Comments  must  be 
received  not  l^er  than  January  9, 1995. 
A.  Federal  ■ewrve  Bank  or  Atlanta 
(Zane  R.  Kelle ',  Vice  President)  104 
Marietta  Streei .  N.W  ,  Atlanta.  Georgia 
30303: 

1  Margaret  i  md  Cecil  Lentz  Reynolds. 
Jr..  both  of  Lowout  Moutoain. 
Teimessee;  eaoh  to  retain  18.25  percent 
of  the  voting  shares  of  TAG  Bancshares, 
Inc.,  Treton,  Georgia,  and  thereby 
indirectly  acquire  Citizens  Bank  & 
Trust,  Inc..  Trenton.  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Decemlser  12, 1994. 
WiUiam  W.  Wilte, 
Secretary  of  the  poard. 
(PR  Doc.  94-30961  Filed  12-15-94;  6:45  am) 
■NJJNO  CODE  t»<  ■Ot-f 


accepted  for  p| 
available  for  ii 
the  Board  of  4 
persons  may  el 
writing  to  the  i 
for  the  notice  i 
Board  of  Gove 


i  Finer  cial 


Steams 

Employee  Stdck 
Formation  of. 
Merger  of  Bai  k 
and  Acquisitif  n 
Company 


Services,  Inc., 
Ownership  Plan; 
Acf^lsition  by,  or 
Holding  Companies; 
of  Nonbanklng 


The  company  listed  in  this  notice  has 


applied  undei 
Regulation  Y 


Board's  apprc  ral  under  section  3  of  the 


§225.14  of  the  Board's 
12  CFR  225.14)  for  the 


Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holdii^  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(aK2))*for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  islisted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
Uiroughout  the  United  States. 

The  application  is  availaUe  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated..  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  constunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
compedtion,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  omcentration  of  resources, 
decreased  or  unfair  competition, 
confficts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing,  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  9, 
1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1 .  Steams  Financial  Services,  Inc., 
Employee  Stock  Ownership  Plan, 
AllMny,  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  30 
percent  of  the  voting  shares  of  Steams 
Financial  Services.  Inc.,  Albany, 
Miimesota,  and  thereby  indirectly 
acquire  National  Bank  of  Canby.  Canby. 
Miimesota;  Security  State  Bank  of 
Holdingford,  Holdingford,  Miimesota; 
Farmers  State  Bank  of  Upsala,  Upsala, 
Minnesota;  Steams  Agency,  Inc.. 


Albany.  Minnesota;  and  ther^y 
indirectly  acquire  Steams  County 
National  Bank  of  Albany,  Albany, 
Minnesota;  and  Financial  Services  of 
Evansville,  Inc.,  Evansville,  Minnesta, 
and  thereby  indirectly  acquire  Farmers 
State  Bank,  Evansville,  Minnesota. 

In  connection  with  this  application,* 
Steams  Financial  Services.  Inc. 
Employee  Stock  Ovraership  Plan,  has 
also  applied  to  acquire  Steams 
Financial  Services,  toe.  Albany, 
Minnesota,  Steams  Agency,  Inc., 
Albany,  Minnesota,  and  Financial 
Services  of  Evansville.  Inc.,  Evansville, 
Minnesota,  and  thereby  engage  in 
general  insurance  activities  in 
accordance  with  §  225.25(bK8)(iii)(A)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  Canby, 
Albany,  and  Evansville,  Minnesota,  by 
Stewns  Financial  Services,  Stearns 
Agency,  and  Financial  Services  of 
Evansville.  Minnesota,  respectively. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  12, 1994. 
WtUiam  W.  Wiles, 
Secretary  <rf  the  Board. 
(FR  Doc.  94-30932  Filed  12-15-94;  8:45  am| 
BIUSIQCOOFei»«f.F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaftb 

National  Heart,  Lung,  and  Blootf 
Institute;  NoUoe  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panel 

The  meeting  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  sirficitations. 

todividuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name^fPanekMIUnStP  on  }9B»Tt  and 

Vascular  Diseases. 

Dotes  ofk4eeting:imoaTy  11. 1995. 
Time  of  Meeting:  8:30  a.m. 


Coatact  Person:  Dr.  MidMei  Horan,  7550 
Wisconsin  Avenue.  Room  416,  Bctkesda 
Maryland  20892,  (301)  496-2553. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Dfaeasw  Research:  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  tesfitutesof 
Heahh) 

Date<r  December  8, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NtH. 
IFR  Doc  94-30917  Fifed  12-15-94:  8:45  am) 

HLUNO  COOC  414»41-M 


Natfonal  Heaft,  Lung,  antf  Blood 
InstihJte;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 

notice  is  hereby  pven  of  the  meeting  of 
the  fioUowing  Heut,  Lung,  and  Blood 

Special  Emphasis  Panel. 

The  meeting  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  soh'citations 

todividuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  mterpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Peison  listed  below 
.in  advance  of  the  meeting. 

Mw»e  ofPaael:  NHlfll  SEP  oo  Nonlinear 
Dynamics  and  Chaos  Theory  in 
Cardiovascular  Medicine. 

Dates  of  Meeting:  January  S,  199&. 

Time  of  Meeting:  9;00  ajn. 

Place  of  Meeting:  Natioaal  Institutes  of 
ifcalth.  Federal  Building.  Conference  Room 
8C09.  7550  Wisconsin  Avenue,  Bethesda. 
Maryland  20892. 

Agenda:  To  assess  the  status  and  future 
research  needs  of  nonlinear  dynamic  systems 
in  heart  disease. 

ContoctPerson.  Sarah  Knox.  Ph.D.,  7550 
Wisconsin  Avenue.  Room  216D,  Bethesda 
Maryland  20992,  (301?  496-9380. 
^atalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascubr 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  December  8. 1994. 
Susan  K.  Feldman, 
Comauttee  Managemeia  Officer,  NOt 
{FR  Doc.  &4-30918  Filed  12-15-94;  8:45  am) 

OOOE  4140-M-M 


MMtofia»  InsMMt  on  AfcofMl  Abuse 


Health  BuildingllC.  Omfen^  Rooi.  •.  jS^S^lISSS^^  "!!Sf  **' 

Bethesda.  Maryland  20892.  "**"  ^  5cien«lc  Counselors 

Agenda:  To  provide  tamapt  levimv  far 

proposed  contract  or  grant  solicitations. 


Pursoant  to  Pubtic  Law  92-463, 
notice  is  hereby  given  of  the  meeting  ol 


the  Board  of  Scientific  Counselors. 
National  tostitiite  on  Alcohol  Abuse  and 
Acoholism.  January  9. 1995,  Room 
1B40.  Building  31,  9000  Rockviile  Pike. 
Bethesda,  MD  20892. 

This  meeting  will  be  open  to  the 
public  from  7:30  aj».  to  8  a.m.  on 
January  9  for  a  report  on  recent 
administrathe  developments. 
Attendance  by  the  public  will  be  limaed 
to  space  available,  todividuals  who  plan 
to  attend  and  need  ^lecial  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodatioDs. 
should  contact  Diana  Widner,  Office  trf 
Scientific  Affairs,  NIAAA.  af  (301)  443- 
4376. 

to  accordance  with  the  provisions  set 
forth  in  sec.  552b(c){6).  TiUe  5,  U.S.C. 
and  sec.  10(d)  of  PubUc  Law  92-463,  the 
meeting  will  be  closed  to  the  public 
from  8  a.m.  on  January  9  to  ac^oumraent 
for  the  review,  discussion,  and 
evaluation  of  intramord  research 
programs  and  projects  conducted  by  the 
National  tostitote  on  Alcohol  Abuse  and 
Alcoholism,  including  consideiafioir  ot 
personnel  quahfications  sn6 
performance,  and  the  prothicfrnty  of 
individual  staff  scientists,  the  disdosure 
of  which  would  constitute  a  clearly 
oirwarranted  invasion  of  peisonal 
privacy. 

Summaries  of  the  meeting  and  the 
roster  of  committee  members  may  be 
obtained  from:  Ms.  Difma  Widner. 
NIAAA  Committee  ManagoBcnt  Officer 
National  Institute  on  Alcohol  Abase  and 
Alcoholism,  6000  Executive  Blvd..  Suffe 
409.  Roclcville.  MD  20892-7003. 
Telephone:  301/443-4376. 

Substantive  program  information  may 
be  obtained  from:  Theodore  Colbum, 
Pb.D.,  Room  1B58.  Building  31, 
Telephone  (3011 402-1226. 

Dated:  December  12, 19M. 

Committee  Management  C^cer,  NUi. 

(FR  Doc.  94-30919  Filed  12-15-94;  8:45  am) 


National  Institutas  of  HaaWi  DMsion 

of  Researeti  Q(aats;Me«ce  of  Ctosetf 

Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
•mended  (5  U.S.C  Appendix  2).  noliee 
is  hereby  given  of  the  followmg 
meetings  that  are  being  heW  to  ret  ww 
grant  applications: 
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Study  section/contact  person 


January- 
March  1995 
meetings 


Time 


Location 


AIDS  and  Related  Reiaarch  Initial  Review  Group 

AIDS  &  Related  Research  1.  Dr.  Sami  Mayyasi, 

Mar.  6-7 

8:30  a.m 

Holiday  Inn.  Chevy  Chase.  MD. 

301-594-7073. 

AIDS  &  Related  Research  2.  Dr.  Gilbert  Meier.  301- 

Mar.  9-10 

8:30  a.m 

Holiday  Inn.  Chevy  Chase,  MD. 

594-7118 

AIDS  &  Related  Research  3.  Dr.  Marcel  Pons.  301- 

Mar.  8-10  .:... 

8:00  a.m 

Holiday  Inn,  Chevy  Chase,  MD. 

594-7210. 

AIDS  &  Related  Research  4.  Dr.  Mohindar  Poonian, 

Mar.  9-10 

8:30  a.m 

Hyatt  Regency  Hotel,  Bethesda,  MD. 

301-594-7112. 

AIDS  &  Related  Research  5  Dr  Mohindar  Poonian 

Mar.  2 

8:30  a.m 

Holiday  Inn,  Crowne  Raza,  Rocl<ville,  MD. 

301-594-7112. 

AIDS  &  Related  Research  6.  Dr.  Gilt)ert  Meier.  301- 

Mar.  3' 

8:00  a.m 

Holiday  Inn.  Chevy  Chase,  MD. 

594-7116 

AIDS  &  Related  Research  7,  Dr.  Gilbert  Meier.  301- 

Mar.  17 

8:00  a.m 

Holiday  Inn,  Chevy  Chase,  MD. 

594-7118 

Blobehavioral  and  Social 

Sciences  Initial  Review  Group 

Behavioral  Medicine,   Ms.   Card   Campbell.  301- 

Feb.  8-10 

8:30  am 

Omni  Shoreham  Hotel.  Washington.  DC. 

594-7165. 

Bio-Psychology.  Dr.  A.  Keith  Murray.  301-594-7145 

Jan.  31 -Feb. 
2 

9:00  a.m  .; 

Holiday  Inn,  Chevy  Chase.  MD. 

IHuman  Development  &  Aging-1 ,  Dr.  Teresa  Levitin, 

Feb.  27-Mar. 

9:00  a.m 

Hyatt  Regency  Hotel,  Bethesda,  MD. 

301-594-7141 

1. 

. 

Human    Development    &    Aging-2,     Dr.     Peggy 

Feb.  8-10 

8:30  a.m 

Hyatt  Regency  Hotel.  Bethesda,  MD. 

McCardle,  301-594-7293. 

Human  Development  &  Aging-3.  Dr.  Anita  Miller 

Feb.  22-24  ... 

9:00  a.m 

Embassy  Suites  Hotel.  Chevy  Chase  Pavilion.  Washing- 

Sostek. 301-594-7358. 

ton,  DC. 

Social  Sciences  &  Population.  Dr.  Robert  Welter. 

Feb.  16-18  ... 

9:00  a.m 

Hyatt  Regency  Hotel,  Bethesda,  MD. 

301-594-7340 

Bio< 

:hemlcal  Scier 

:e8  Initial  Review  Group 

B40chemistry.  Dr  Chhanda  Ganguly.  301-594-7263 
Medical    Biochemistry,    Dr    Alexander    Liacouras, 

301-594-7264. 
Pathobiochemistry.    Dr.   Zaitir   Bengali.   301-594- 

7317. 
Physiological  Chemistry.  Dr  Jerry  Critz,  301-594- 

7322. 

Feb.  22-24  ... 
Feb.  21-23  ... 

Feb.  2-^  

Feb.  16-18  ... 

8:30  a.m 

8:00  a.m 

8:30  a.m 

8:30  a.m 

Madison  Hotel,  Washington,  DC. 
Holiday  Inn.  Crowne  Plaza.  Rockville,  MD. 

Holiday  Inn,  Chevy  Chase,  MD. 

McLean  Hilton,  McLean,  VA. 

Biophysical  and  Chemici 

Sciences  Initial  Review  Group 

B<o-Organic  &  Natural  Products  Ctiemistry.  Dr.  Har- 
old Radtke,  301-594-7212. 

Biophysical  Chemistry,  Dr.  John  Beister.  301-594- 
7149. 

Medicinal  Chemistry,  Dr.  Ronald  Dubois.  301-594- 
7163. 

MetaHobiochemistry,   Dr.    Edward   Zapolski,    301- 
594-7302. 

Molecular    &    Cellular    Biophysics.     Dr     Nancy 
Umontagne,  301-594-7147. 

Physical  Biochemistry,  Dr.  Gopa  Rakhlt.  301-694- 
7166 

Feb.  23-25  ... 

Feb.  9-11  

Feb.  15-17  ... 
Feb.  23-25  ... 
Feb.  9-11    ... 
Feb.  22-24 

9:00  £Lm 

8:30  a.m 

8:30  a.m 

8:30  a.m  .    ... 

8:30  a.m    

8:30  a.m 

Holiday  Inn,  Chevy  Chase,  MD. 
Miyako  Hotel,  San  Francisco,  CA. 
Ramada  Inn.  Rodtville,  MD. 
The  Georgetown  Inn,  Washington,  DC. 
Miyako  Hotel,  San  Francisco.  CA. 
Holiday  Inn,  Crowne  Pla7a,  Rockville,  MD. 

Cardiovascular  ScM 

Cardiovascular,    Dr    Gordon  Johnson.   301-594- 

7216. 
Cardiovascular  &  Renal,  Dr.  Anthony  Chung.  301- 

594-7338 
Experimental  Cardiovascular  Sciences,  Dr.  Jeanne 

Ketley.  301-594-7375. 

rtematology-1,  Dr  Clark  Lum,  301-594-7260 

Hematology-2,  Dr  Jerrokl  Fried,  301-594-7261  

Pharmacology,  Dr  Joseph  Kaiser,  301-594-7241  ... 
Biological  Science$-2,  Dr  Camilla  Day.  301-594- 

7389 

Feb.  12-14 

Feb.  22-24  .. 

Feb.  8-10 

Feb.  16-18  .. 
Feb.  22-24  .. 
Feb.  15-17  .. 
Feb.  27-Mar. 

1 

8:00  a.m 

8:30  a.m 

8:00  a.m .... 

8.00  a.m 

8:30  a.m 

8:30  a.m 

8:30  a.m 

Hdklay  Inn.  Crowne  Plaza,  Rockville,  MD. 

Marriott  Hotel.  Pooks  Hill.  Bethesda,  MD, 

Holiday  Inn,  Chevy  Chase,  MD. 

Hyatt  Regency  Hotel,  Bethesda,  MD. 
Holiday  Inn,  Chevy  Chase,  MD. 
American  Inn,  Bethesda,  MD. 
Holiday  Inn.  Bethesda,  MD 
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Celkjiar  6k>logy  and  Physiotogy-I.  Or.  GeraW 
Greenhouse,  301-594-7385. 

Cellular  Biok>gy  and  Physiology-2.  Dr.  Gerhard 
Ehrenspeck.  301-594-7387. 

Human  Embryotogy  &  Development-2.  Dr.  Sherry 
Dupere.  301-594-7097. 

International  &  Cooperative  Projects,  Dr.  G.  B.  War- 
ren. 301-694-7289. 

Molecular  Biotogy.  Dr.  Robert  Su.  30T-594-7320  .... 

Molecular  Cytokigy.  Dr.  Ramash  Nayak,  301-594- 
7169. 


JaiHiafy- 

March1995 

meetings 


Feb.  1-2  . 

Feb.  22-24  .. 
Feb.  13-14  .. 
Feb.  22-24  .. 


Feb.  9-11 
Feb.  2-3  . 


Tune 


8:00  a.m 
8:30  a.m 
8:30  a.m 
8:00  a.m 


8:30  am  .. 
8K)0  a.m  .. 


Locatnn 


Hyatt  Regency  Hotel,  Reston,  VA. 

HoOday  Inn,  Chevy  Chase,  MD. 

Hottday  Inn,  Chevy  Chase,  MD. 

Embassy  Suites  Hotel,  Chevy  Chase  Pavilion.  Washino- 
ton,  DC.  ^ 

The  Georgetown  Inn,  Washington.  DC. 
Hoftday  Inn,  Chevy  Chase.  MO. 


Endocrinology  and  Reproducthw  Sciences  Initial  Review  Group 


Btochemical   Endocrinotogy,   Dr.   Mchael   Krtecht. 

301-594-7247. 

Endocrinotogy.  Or.  Syed  An*.  301-594-7229 

Human  Embryotogy  &  Devetopmenl-l.  Dr.  Arthur 

Hoversland.  301-594-7253. 
Reproductive  Btotogy,  Dr.  Dennis  Leszczynski.  301- 

594-7218. 
Raprotfcjctive  Endocrinotogy.  Dr.  Abubakar  Shaikh, 

301-594-7368. 


Feb.  8-10 

Feb.  13-15  ... 
Feb.  16-17  ... 

Feb.  6-8 

Feb.  8-10 


8:30  am 

8:30  am 
8:00  am 

8:00  am 

8KX)  am 


Embassy  Suites  Hotel.  Chevy  Chase  Pavilton,  Washing- 
ton, DC. 
Holklay  Inn,  Georgetown,  DC. 
Holiday  Inn,  Crowne  Plaza,  Rockvilte.  MD. 

Embassy  Suites  Hotel.  Chevy  Chase  Pavilton.  Washim. 

ton,  DC. 
Hoiklay  Inn,  Bethesda,  MD. 


Genetic  Sciences  Initial  Review  Group 


Btotogical  Sdences-l.  Dr.  Nancy  Pearson,  301- 
594-9505. 

Genetics.  Dr.  David  Remondini,  301-594-7202 

Genome.  Dr.  Cheryl  Corsaro,  301-594-7336  

Mammalian  GenetKS.  Dr.  Jerry  Roberts.  301-594- 
7051. 


Feb.  28-Mar. 

3. 
Feb.  16-18  .. 
Feb.  27-Mar. 

1. 
Feb.  8-10  ..... 


8:30  am 

9.-00  am 
9:00  am 

8:30  am 


Hoaith  Promotion  and 


St  James  Hotel.  Washington.  DC. 

Holktey  Inn.  Bethesda  MD. 
Holklay  Inn.  Bethesda,  MD. 

HoBday  Inn.  Bethesda  MD. 


Epktemiotogy    &    Disease    Control-1.    Dr.    Scott 

Osbome.  301-594-7060. 
EpWemfotogy  &  Disease  Control-2,  Dr.  H.  M.  Stites, 

301-594-7194. 
Nursing  Research.  Dr.  Gertnjde  McFartand.  301- 

594-7080. 
Safety  &  Occupational  Health,  Dr.  Gopal  Sharma 

301-594-7130. 
Toxicotogy-1.  Dr.  Alfred  Marozzl.  301-594-7278 
Toxk»togy-2,  Dr.  Alfred  Marozzi.  301-594-7278  .... 


Feb.  15-17  ... 
Feb.  22-24  ... 

Feb.  6-8 

Feb.  15-17 ._ 


Feb.  8-10  .. 
Feb.  22-24 


PnvsnUonlnWal  Review  Group 


8:00  a.m 

8:30  am 

8:00  am 

8:00  am  . 

8:00  a.m  . 
8:00  a.m  . 


Hyatt  Regency  Hotel,  Bethesda  MO. 

Oupont  Plaza  Hotel,  Washington,  DC. 

Ramada  Inn.  Rockville.  MD. 

Holiday  Inn.  Bethesda.  MD. 

American  Inn.  Bethesda.  MO. 
American  Inn,  Bethesda,  MO. 


Immunological  Sciences  Initial  Review  Group 


Allergy  &  Immunotogy.  Mr.  Howard  Bennan.  301- 

594-7234. 
Experimental  Invnunotogy.  Dr.  Cabert  Laing,  301- 

594-7190. 
Immunobiotogy.  Dr.  Betty  Hayden,  301-594-7310 
Immunotogical     Sciences,     Dr.     Anita     Corman 

Weinbiatt.  301-594-7175. 
Immunotogy.  Virotogy  &  Pathotogy,  Dr.  Lynwood 

Jones.  301-594-7262. 


Jan.  26-28 

Feb.  15-17 

Feb.  22-24 
Feb.  15-17 

Jan  15-17  . 


8:30  am 

8:30  am 

8KX)am 
8:30  a.m 

8:30  i^m  . 


Monterey  Marriott.  Monterey,  CA. 

Holktey  Inn,  Georgetown,  DC. 

Holiday  Inn,  Chevy  Chase,  MO. 
Holiday  Inn,  Chevy  Chase,  MD. 

HoMay  Inn,  Bethesda,  MD. 


Nifactious  Diseases  and  Microbiology  Initial  Review  Group 


Bacteriotogy  &  Mycotogy-1.  Dr.  Timothy  Henry. 

301-694-7228. 
Bacteriotogy  &  Mycotogy-2.  Or.  WiUtam  Branche. 

Jr..  301-594-7297. 
Experimental  Virotogy.  Or.  Garrett  Keefer.  301-594- 

7099. 
Mfcroblal    Physiotogy   &   Qenetlcs-1.    Or.    Martin 

Staler.  301-694-7176. 
Mtorobial   Physiotogy   a   Gen«k»-2,    Dr.   Gerald 

Uddel.  301-594-7167. 


Feb.  8-10 
Feb.  8-10 


Feb.  27-Mar. 

1. 
Feb.  22-24  ... 

Feb.  22-24  ... 


8:30  am 

8:30  am%.. 

8:30  am 

8:30  am 

8:30  am  .„... 


Resktence  Inn  Maniott,  Bethesda 

HoMay  Inn,  Chevy  Chase,  MD. 

HoWday  Inn.  Chevy  Chase,  MO. 

One  Washington  Circle  Hotel,  Washington.  DC. 

SL  James  Hotel,  Washington,  DC. 
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Tropical  Medicine  &  Parasitoiogy.  Or   Jean  HicK- 

man.  301-594-7078. 
Vifotogy.  Dr.  Rita  Anand.  301-594-7108 


January- 
March  1995 
meetings 


Feb.  16-17 
Mar.  8-10  .. 


General  MedKine  A-1.  Or.  Harotd  Davidson,  301- 
594-7313. 

eneral  Medicine  B.  Dr.  Daniel  McDonald,  301-594- 
7301. 

Oral  Biology  &  Medicine-1,  Dr  Larry  PinKus,  301- 
594-7315. 

Oral  Biology  &  Medictne-2.  Dr.  PriciHa  Ctwn,  301- 
594-7287. 

Orthopedics  &  Musculoskeletal,  Or.  Daniel  McDon- 
ald, 301-594-7301. 


Feb.  1-3  .... 
Mar.  1-3  .... 
Feb.  13-15 
Feb.  8-10  .. 
Feb.  1-3  .... 


Time 


8:00  a.m 
8:30  a.m 


Location 


Holiday  Irm,  Bethesda,  MO. 
Holiday  Inn.  Bethesda.  MO. 


MuscutosketeM  and  Den  lal  Sciences  Initial  Review  Group 


8:30  a.nT . 
8:00  a.m  . 
8:30  a.m  . 
8:30  a.m  . 
8:30  a.m  . 


Doubletree  Hotel,  New  Orleans.  LA. 
Holiday  Inn,  Chevy  Chase.  MO. 
ANA  Westin  Hotel.  Washington,  DC. 
ANA  Westin  Hotel.  Washington.  DC. 
Holiday  Inn,  Crowne  Plaza,  RockvWe,  MO. 


Neurological  Sci«lices  Initial  Review  Group 


Neurological  Sciences-1.  Or.  Carl  Banner,  301- 

594-7206. 
Neurological  Sdences-?.  Or.  Stephen  Gobel.  301- 

594-7356. 

Neurology  A,  Dr.  Joe  Marwah.  301-594-7158 

Neurology  B-l.  Dr.  UHian  Pubots,  301-594-7325  ... 
Neurology  B-2.  Or.  Herman  TeitelMum.  301-594- 

7245. 
Neurology  C.  Or.  Kenneth  Newrock,  301-584-7123 


Feb.  15-17 

Feb.  14-16 

Feb.  23-25 
Feb.  7-9  .... 
Feb.  21-23 

Feb.  22-24 


Nutritional  and  Metabol  c  Sciences  Initial  Review  Group 


General  Medicine  A-2,  Dr.  Mushtaq  Khan,  301- 
594-716a 

Metabolism.  Or.  Krish  Krishnan,  301-594-7156 

Nutrition,  Dr.  Soofa  Kim.  301-594-7174 


Feb.  ia-15 

Feb.  22-24 
Feb.  13-15 


Oncological  Scia  tees  Initial  Review  Group 


Chemical  Pathology.  Or.  Edmund  Copeland,  301- 

594-7154. 
Experimental   Therapeutics-1 .   Or.   Philip   Peritins, 

301-594-7324. 
Expenmental  Therape(^cs-2.  Or.  Marcia  Utwack, 

301-594-7366. 
Metatwiic  Pathology,  Or.  Marcefina  Powers,  301- 

594-7120. 

Pathology  A.  Dr.  Larry  Pinl<us,  301-594-7315 

Pathology  B.  Dr.  Martin  Padarathsingh.  301-594- 

7192. 
Radtatioo.  Or.  Paul  Strudler,  301-594-7152  


Feb.  15-17 

Feb.  15-17 

Mar.  1-3  .... 

Feb.  21-23 

Feb.  14-16 
Feb.  22-24 

Feb.  22-24 


Lung  Biology  &  Pathology.  Or.  Anne  Clark.  301- 

594-7115. 

Ptiysiotogy.  Or.  Michael  Lang.  301-594-7332 

Respiratory    &    Applied    Physiology.    Or.    Everett 

Sinnett.  301-594-7220. 


Feb.  15-17 

Feb.  8-10  .. 
Feb.  21-23 


Hearing  Research,  Or.  Joseph  Kimm.  301-594- 

7257. 
Sensory  Disorders  &  Language.  Or.  Jane  Hu.  301- 

594-7269. 
Visual  Sciences  A.  Dr.  Luigi  Giacometti,  301-694- 

7132. 
V'sual  Sciences  B.  Or.  Leonard  Jakubczak.  301- 

594-7198. 


Feb.  27-tflar 

1. 
Feb.  6-10  .. 

Feb.  22-24 

Feb.  8-10  .. 


8:30  a.m 

8:00  a.m 

8:30  a.m 
8:30  a.m 
8:30  a.m 

8:30  a.m 


St.  James  Hotel.  Washington,  DC. 

Holiday  Inn,  Chevy  Chase,  MO. 

Windom  Bristol  Hotel,  Washington,  DC. 
Sheraton  Inn.  Napa  Valley,  CA. 
Ramada  Inn.  Rockeville,  MO. 

Barcek)  Washington  Hotel,  Washington,  DC. 


8:30  a.m 

8:00  a.m 
8:30  a.m 


ANA  Westin  Hotel,  Wastungton,  DC. 

Holiday  inn,  Georgetown,  DC. 
Holiday  Inn,  Chevy  Chase,  MO. 


8:00  a.m 

8:30  a.m 

8:30  a.m 

8:00  a.m 

7:00  p.m 
8:00  am  . 

8:30  am  . 


River  Inn  Hotel,  Washington,  DC. 

Hyatt  Hotel,  Arlington.  VA. 

Emt>assy  Suites  Hotel.  Chevy  Chase  Pavilion,  Washing- 
ton, DC. 
Holiday  Inn,  Georgetown,  DC. 

ANA  Westin  Hotel.  Georgetown,  DC. 
Holiday  Inn.  Tucson.  AZ. 

Plaza  Real.  Santa  Fe.  NM. 


Pattioptiysiologicai  i  ciences  Initial  Review  Group 


8:00  am  . 

8:30  a.m 
8:30  a.m 


Holiday  Inn,  Chevy  Chase,  MO. 

Sheraton  Inn,  Napa  Valley,  GA. 

One  Washington  Circle  Hotel,  Washingtoa  DC. 


Sansory  Scieni  as  Initial  Review  Group 


8:30  a.m 
8:30  a.m 
8:30  a.m 
8:30  a.m 


Hyatt  Regency  Hotel,  Bethesda.  MO 
Holklay  Inn,  Capitol  HiU.  Washington.  OC. 
Holiday  Inn,  Crowne  Plaza,  RodcviHe.  MO. 
Omni  Shoreham  Hotel,  Washington.  DC. 
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Study  section/contact  person 


Visual  Sciences  C,  Or.  Carole  Jelsema,  301-594- 
7311. 


January- 
March  1995 
meetings 


Feb.  15-17  ... 


Time 


8:00  a.m 


Locatkm 


The  Georgetown  Inn.  Washington,  OC 


Su^wy,  Radiology  and  Bioenginaenng  Initial  Review  Group 


Diagnostic  Radkilogy,  Or.  Catharine  Wingate,  301- 

594-7295. 
Surgery  &  Bioengineering,  Dr.  Paul  Parakkal,  301- 

594-7258. 
Surgery,    Anesthesiology    &    Trauma.    Dr.    Ellk>t 

Postow,  301-594-7272. 


Public  Health  Swvice 

Indian  Health  Service;  Medical 
Reimbursefflent  Rates  for  Calendar 
Year  1995 

Notice  is  given  that  the  Assistant 
Secretary  for  Health,  under  the  authority 
of  sections  321(a)  and  322(b)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
248(a)  and  249(b)),  has  approved  the 
following  reimbursement  rates  for 
inpatient  and  outpatient  medical  care  in 
facilities  operated  by  the  Indian  Health 
Service  for  Calendar  Year  1995: 
Emergency  Non-Beneficiaries, 
Beneficiaries  of  other  Federal  Agencies, 
Medicare  and  Medicaid  Beneficiaries. 

Inpatient  Hospital  Per  Diem  Rate  (Medicaid 
Only) 

$487  (Lower  48) 
S570  (Alaslca) 

Part  B  Inpatient  Ancillary  Per  Diem 
(A4edicare  Only) 

$219  (Lower  48) 
$256  (Alaska) 


Feb.  27-Mar. 

1. 
Feb.  13-14  ... 

Feb.  22-24  ... 


6:30  a.m 
8:00  a.m 
2:00  p.m 


ANA  Westin  Hotel,  Washington,  OC 
Holiday  Inn,  Georgetown,  DC 
Holiday  Inn,  Bethesda.  MD 


The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
Individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosiire  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No«.  93.306,  93.333,  93.337, 93.393- 
93.396,  93.837-644,  93.846-93.878,  93.892, 
93.893,  National  Institutes  of  Health,  HHS) 

Dated:  December  8, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-30920  Filed  12-15-94;  8:45  am) 
MUJNQ  CODE  4140-01-M 


Outpatient  Per  Visit  Rate  (Medicare  and 
Medicaid) 

S95  (Lower  48) 
$159  (Alaska) 

Outpatient  Surgery  (Medicare  Only) 

Established  rates  for  freestanding  Ambulatory 
Surgery  Centers 

These  rates  will  be  effective  January  1. 
1995. 

Dated:  December  7. 1994. 
PhiUp  R.  Lee, 

Assistant  Secretary  for  Health. 
IFR  Doc.  94-30928  Filed  12-15-94;  8:45  am) 

BILUNa  CODE  41t»-1»^ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-04-1917;  FR-3778-N-15] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilitized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  William  Molster,  room  7256, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW. 
Washii^on,  DC  20410;  telephone  (202) 
708-1226;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toU- 
bee),  or  call  the  toU-fi«e  Title  V 
information  line  at  l-«0O-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  PR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 


U.S.C.  11411),  as  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  NoUce  is  also  pubhshed 
in  order  to  comply  with  the  December 
12. 1988  Court  Order  in  NaUonal 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  revieweid  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  ENvision  of  Health 
Facilities  Planning,  U.S.  PubUc  Health 
Service,  HHS.  room  17A-10,  5600 
Fishers  Lane.  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  appUcation.  In  oi-ier 
to  maximize  the  opportunity  to  utilise  a 
suitable  property,  providers  should 
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submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encourag^  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  237B9 
(May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if  - 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  Usted  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
80O-927-758B  for  detailed  instructions 
or  write  a  letter  to  William  Molster  at 
the  address  Usted  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Army:  Elaine 
Sims.  CECPW-FP.  U.S.  Army  Center  for 
Public  Works.  7701  Telegraph  Road. 
Alexandria,  VA  22310-3862;  (703)  355- 
3475:  Dept.  of  Interior:  Lola  D.  Knight. 
Property  Management  Specialist,  Dept. 
of  Interior,  1849  C  St.  NW,  Mailstop 
SS12-MIB,  Washington.  DC  20240;  (202) 
208-4080:  Dept.  of  Energy:  Tom  Knox. 
Acting  Team  Leader,  Facilities  Planning 
and  Acquisition  Branch,  FM-20, 
Forrestal  Bldg..  Room  6H-058. 
Washington.  DC  20585;  (202)  586-1191. 
(These  are  not  toll-free  numbers). 

Dated:  December  9. 1994 
lacquis  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economtc 
Development. 

Title  V.  Fodwal  Surplus  Property  Program 
Federal  RccMer  Report  for  12/16^ 


Land  (hy  State) 

Nevada 

Freight  Yard 

Fallon  Rail  Facility 

Fallon  Co:  Churchil  NV  89406- 

Landholding  Agency;  Interior 

Property  Number:  619440005 

Status:  Unutilized 
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subject  to  a  10-year  lease 


Comment:  6.3  acres 
to  the  City 

Unsuitable  Propert, 

Buildings  (by  State, 

California 

Bldg.  403 

Fort  Hunter  Liggett 
Jolon  Co:  Monterey  CA  93926- 
Landholding  Agenc  y:  Army 
Property  Number:  ^19440184 
Status:  Unutilized 
Reason:  Secured  A^a,  Extensive 
deterioration 

Connecticut 

Bldgs.  25  and  26 

Prospect  Hill  Road 

Windsor  Co:  Hartfci^  CT  06095- 

Landholding  Ageni  y:  Energy 

Property  Number  419440003 

Status:  Excess 

Reason:  Secured  Aiea 

Geoigia 

Bldg.  T-427 

Hunter  Army  Airfi  ^Id 

Savannah  Co:  Chatham  CA  31409- 

Landholding  Agency:  Army 

Property  Number  819440185 

Status:  Unutilized  j 

Reason:  Extensive  ieterioration 

Bldg.  T-915 

Hunter  Army  Airf  ;ld 

Savannah  Co:  Cha  ham  GA  3140^ 

Landholding  Ageicy:  Army 

Property  Number:  219440186 

Status:  Unutilized 

Reason:  Extensive  (deterioration 

Bldg.  T-916 

Hunter  Army  Airf  eld 

Savannah  Co:  Cha  ham 

Landholding  Ageijcy 

Projjerty  Number: 

Status:  Unutilized 

Reason:  Extensive  deterioiatioa 


4cld 

GA  31409- 
Army 
219440188 


Suitable/Available  Properties 


Bldg.  T-918 

Hunter  Army  Air; 

Savannah  Co:  Cha  tham 

Landholding  Agei  cy 

Property  Number 

Status:  Unutilizec 

Reason:  Extensive  deterioration 

Bldg.  T-1018 

Hunter  Army  Airfield 

Savannah  Co:  Chi  tham  GA  31409- 

[.andholding  Agency:  Army 

Property  Numben  219440189 

Status:  Unutilizec 

Reason:  Extensivf  deterioration 

Bldg.T-1019 
Hunter  Army  Air  ieid 
Savannah  Co:  Ch  itham 
Landholding  Age  icy 
Property  Numbe: 
Status:  Unutilize 


GA  3140»- 
Army 
219440187 


UMI 


GA  31409- 
Army 
219440190 


Reason:  Extensive  deterioration 

Bldg.  T-1027 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409- 

Landholding  Agency:  Army 

Property  Number:  219440191 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-8561 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409- 

Landholding  Agency:  Army 

Property  Number:  219440192 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-961 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219440193 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-962 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number:  219440194 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-969 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number:  219440195 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-8401 

Fort  Stewart 

hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number:  219440196 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-8402 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number:  219440197 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-19302 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency  Army 

Property  Number  219440198 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  35305.  Fort  Gordon 

Avenue  of  the  States  at  36ih  Street 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency  Army 

Property  Number.  219440199 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Indiana 

Bldgs.  2702.  2705.  2710-2712 

Indiana  Army  Ammunition  Plant 

Charlestown  Co:  Clark  IN  47111- 

Landholding  Agency  Army 

Property  N  umber:  2 1 94401 59 

Status:  Unutilized 

Reason:  Secured  Area.  Within  2000  ft.  of 

flammable  or  explosive  material 
Bldgs.  2714.  2720-2721 


Indiana  Aimy  Ammunition  Plant 
ChariestownCo  aaricIN47111- 
Landho]ding  Agency:  Army 
Property  Number  219440160 
Status:  Unutilized 
Reasop  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material 
Bldgs.  2723-2724.  2726.  2729 
Indiana  Anny  Ammunition  Plan! 
Charlestowm  CO:  Clark  IN  47111- 
Landholding  Agency:  Array 
Property  Number:  219440161 
Status:  Unutilized 
Reason:  Secured  Area.  Within  2000  ft.  of 

flammable  or  explosive  material 
Bldgs.  2734,  2737,  2738-2739 
Indiana  Army  Amimmition  Plant 
Charlestown  Co:  Clark  IN  47111- 
Landholding  Agency:  Army 
Property  .Number  219440162 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2000  ft.  of 

flammd>le  or  explosive  material 
Bldgs.  2741-2745,  2748 
Indiana  Army  Ammunition  Plant 
Cbariestown  Co:  Clark  IN  471 11- 
Landholding  Agency:  Army 
Property  Number:  219440163 
Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft.  of 
flammable  or  explosive  material 

Kansas 

Bldgs.  T-2011,T-2012 

Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 

Landholding  Agency:  Anny 

Property  Number:  219440164 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  T-2015,  T-2016 

Fort  RiJey 

Ft.  Riley  Co:  Geary  KS  66442- 

Landholding  Agency:  Army 

Property  Number  219440165  - 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  T-2023.  T-2024 

Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 

Landholding  Agency  Army 

Property  Number  21»440iee 

Status:  Unutilized 

Rea.son:  Extensive  deterioration 

Bldgs.  T-2025.  T-2026 

Fort  Riley 

Ft.  Riley  Cp:  Geary  KS  66442- 

Landholding  Agpncy:  Army 

Property  Number  219440167 

Status:  Umittlized 

Reason:  Extensive  deterioration 

Bldgs.  T-2027,  T-2028 

Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 

Landholding  Agency:  Army 

Property  Number:  219440168 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs  T-2032,  T-2035 

Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 

Landholdir»g  Agency;  Army 

Property  NumbKer:  219440169 

Status:  Unutilized 

Reason:  Exten.4ve  deterioration 


Bldgs.  T-2039,  T-2041 
Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Army 
Property  Number  219440170 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  T-2045,  T-2046 
Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Army 
Property  Numb«r  219440171 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  T-2047,  T-2100 
Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Army 
Property  NumhNBr  219440172 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  T-2121,  T-2122 
Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Army 
Property  Number  219440173 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  T-2123.  T-2124 
Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Army 
Property  Number  219440174 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  T-a32.  T-2133 
Fort  Riley 

Ft  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Anny 
Property  Number  219440175 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  T-2135,  T-2140 
Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442-^ 
Landholding  Agency:  Army 
Property  Number  219440176 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  T-2142.  T-2143 
Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 
.  Landholding  Agency:  Army 
Property  Number  219440177 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  T-2144,  T-2150 
Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Army 
Property  Number  219440178 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  T-2154,  T-2162 
Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Army 
Property  Number:  219440179 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  T-2170,  T-2173 
Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Army 


Property  Number  219440180 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  T-2344.  T-2350 

Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 

Landholding  Agency:  Army 

Property  Number  219440181 
.   Status:  Unutilized 

Reason:  Extensive  deterioration 
"Bldgs.  T-2507.  T-7196 

Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 

Landholding  Agency:  Army 

Property  Number  219440182 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  P-7957,  T-9072 

Fort  RiJey 

Ft.  Riley  Co:  Geary  KS  66442- 

Landholding  Agency:  Army 

Property  Number  219440183 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  Jersey 

Bldgs.  236A-236D 

Military  Ocean  Terminal 

Bayone  Co:  Hudson  NJ  07702- 

Landholding  Agency:  Army 

Property  Number  219440200 

Status:  Unutilized 

Reason:  Floodway,  Extensive  deterioralioo 

Bldg.  63 

Fort  Monmouth 

Ft.  Monmouth  Co:  Monmouth  NJ  07703- 

Landholding  Agency:  Army 

Property  Number  219440201 

Status:  Unutilized 

Reason:  Floodway.  Extensive  deterioration 

Bldg.  64 

Fort  Monmouth 

Ft.  Monmouth  Co:  Monmouth  NJ  07703- 

Landholding  Agency:  Army 

Property  Number:  219440202 

Status:  Unutilized 

Reason:  Floodway,  Extensive  deterioration 

Bldg.  65 

Fort  Monmouth 

Ft.  Monmouth  Co:  Monmouth  NJ  07703- 

Landholding  Agency:  Army 

Property  Number  219440203 

Status:  Unutilized 

Reason:  Floodway,  Exleasive  deterioration 

Bldg.  164 

Fort  Monmouth 

Ft.  Monmouth  Co:  Monmouth  NJ  07703- 

Landholding  Agency  Army 

Property  Number  219440204 

Status:  Unutilized 

Reason:  Floodway,  Extensive  deterioration 

Bldg.  165 

Fort  Monmouth 

Ft.  Monmouth  Co:  Monmouth  NJ  07703- 

Landholding  Agency:  Army 

Property  Number  219440295   • 

Status:  Unutilized 

Reason:  Floodway,  Extensive  deterioration 

Bldg.  198 

Fort  Monmouth 

Ft.  Monmouth  Co:  Monmouth  NJ  07703- 

Landholding  Agency:  Army 

Property  Number  219440206 

Status:  Unutilized 
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Reason:  Floodway,  Secured  Area 

BIdg.  672 

Fort  Monmouth 

Ft.  Monmouth  Co:  Monmouth  N)  07703- 

Landholding  Agency:  Army 

Property  Number  219440207 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  673 

Fort  Monmouth 

Ft.  Monmouth  Co:  Monmouth  Nf  07703- 

Landholding  Agency:  Army 

Property  Number  219440208 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  742 

Fort  Monmouth 

Ft.  Monmouth  Co:  Monmouth  NJ  07703- 

Landholding  Agency:  Army 

Property  Number  219440209 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  743 

Fort  Monmouth 

Ft.  Monmouth  Co:  Monmouth  NJ  07703- 

Landholdtng  Agency:  Army 

Property  Number:  219440210 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  745 

Fort  Monmouth 

Ft  Monmouth  Co:  Monmouth  N)  07703- 

Landfaotding  Agency:  Army 

Property  Number  219440211 

Status:  Unutilized 

Reason:  Secured  Ana 

New  York 

Bldg.  3077 

Stewart  Gardens,  Stewart  Army  Subpost 

New  Windsor  Co:  Orange  NY  12S53- 

Landholding  Agency:  Army 

Property  Number  219440236 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Ohio 

T-81  thru  T-86 

Defense  Construction  Supply  Center 

Columbus  Co:  Franklin  OH  43216-5000 

Landholding  Agency;  Army 

Property  Number.  219440257 

Status:  Unutilized 

Reason:  Extensive  deterioratioa 

Pennsylvania 

Bldgs.  T-a-3.  T-a-4 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5000 

Landholding  Agency:  Army 

Property  Number  219440240 

Status:  Excess 

Reason:  Extensive  deterioraticHi 

Bldgs.  T-a-5.  T-d-6 

Fort  Indianto%vn  Gap 

Annville  Co:  Lebanon  PA  17003-5000 

Landholding  Agency:  Army 

Property  Number  219440241 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  T-8-7.T-8-9 

Fort  Indiantown  Cap 

Annville  Co:  Lebanon  PA  17OO3-5d0O 

Landholding  Agency:  Army 

Property  Number.  2 1 9440242 
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Status:  Excess 

Reason:  Extensive)  deterioration 

Bldgs.  T-&-ll,T-iB-12 

Fort  Indiantown  (|ap 

Annville  Co:  Leb^on  PA  17003-5000 

Landholding  Ageicy:  Army 

Property  Numberd  2194402443 

Status:  Excess       I 

Reason:  Extensive  deterioration 

Bldgs.  T-8-13.  t4»-14 

Fort  Indiantown  Oap 

Annville  Co:  Leb^ion  PA  17003-5000 

Landholding  Agekcy:  Army 

Property  Number^  219440244 

Status:  Excess 

Reason:  Extensiv4  deterioration 

Bldgs.  T-8-15.  t48-16 

Fort  Indiantown  Cap 

Annville  Co:  Leb4non  PA  17003-5000 

Landholding  Agejicy:  Army 

Property  Numbeq  219440245 

Status:  Unutilis 

Reason:  Extensiv^  deterioratioa 

Bldgs.  T-ft-17.  T^a-ia 

Fort  Indiantown  ( 

Annville  Co:  Lebanon  PA  17003-5000 

Landholding  Agency:  Army 

Property  Numberi  219440246 

Status:  Unutilizei 

Reason:  Extensivi  i  deterioration 

Btdgs.  T-»-19,  T  -8-20 

Fort  Indiantown  Iwp 

Annville  Co:  Lab  inon  PA  17003-5000 

Landholding  Age  icy:  Army 

Property  Numbe^  219440247  ^ 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  T-ef-21,  T  -8-22 

Fort  Indiantown  Tap 

Annville  Co:  Lefa  tnon  PA  17003-5000 

Landholding  Agi  tiCy:  Army 

Property  Numbei :  219440248 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  T-8-23,  li*-24 

Fort  Indiantown  pap 

Annville  Co:  Letftnon  PA  17003-5000 

Landholding  Agency:  Army 

Property  Number  219440249 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  T-8-25.  'E-8-26 

Fort  Indiantownpap 

Annville  Co:  LeUanon  PA  17003-5000 

Landholding  Agf  ncy:  Anny 

Property  Numbe^  219440250 

Status:  Excess 

Reason:  Extensi^  deterioration 

Bldg*.  T-8-2  7 .  t-8-28 

Fort  Indiantown<Gap 

Annville  Co:  Leiianon  PA  17003-5000 

Landholding  Ag  incy:  Army 

Property  Numbe  r.  219440251 

Status:  Excess 

Reason:^Extensii  e  deterioration 

Bldgs.  T-8-30.  T-8-31 

Fort  IndiantowdGap 

Annville  Co:  Le  anon  PA  17003-5000 

Landholding  Ag  mcy:  Army 

Property  Numb<  r.  219440252  ' 

Status:  Excess 

Reason:  Extensi  'e  deterioration 

Bldgs.  T-8-32,  T-8-33 

Fort  Indiantowd  Gap 


Annville  Co:  Lebanon  PA  17003-5000 

Landholding  Agency:  Army 
Property  Number:  219440253 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldgs.  T-8-34.  T-6-35 

Fort  Indiantown  Gap 

Annville  Co:  Lri>anon  PA  17003-5000 

Landholding  Agency:  Army 

Property  Number  219440254 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  T-8-36.  T-14-116 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5000 

Landholding  Agency:  Army 

Property  Number  219440255 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  T-14-1 18,  T-14-123 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5000 

Landholding  Agency:  Army 

Property  Number  219440256 

Status:  Excess  , 

Reason:  Extensive  deterioratioa   . 

South  Carolina 

Bldg.  J4232.  Fort  Jackson 
Ft.  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number  219440237 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  M7492.  Fort  Jackson 
Ft.  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Anny 
Property  Number  219440238 
Status:  Unutilized  <- 

-  Reason:  Extensive  deteriontion 
Bldg.  06591.  Fort  Jackson 
Ft.  Jackson  Co:  Richland  SC  29207^ 
Landholding  Agency:  Army 
Property  Number  219440239 
Status:  Unutilized 
Reason:  Extensive  deterioration  ■■ 

Tennessee 

Bldg.  1010 

Holston  Army  Ammunition  Plant 
KingspcMl  Co:  Hawkins  TN  61299-6000 
Landholding  Agency:  Army 
Property  Number  219440212 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  materiatrSacuwd  Area 

Bldg.J010      .  -.  ^,;;  i-v^'. 
Holston  Army  AmnMinition  Plant 
Kingsport  Co:  Hawkins  TN  61299-6i000 
Landholding  Agency:  Army 
Property  Number.  219440213 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material^  Secured  Area 
Bldg.  KOlO 

Holston  Army  Ammimition  Plant 
Kingsport  Co:  Hawkins  TN  61299-6000 
Landholding  Agency:  Army 
Property  Number  219440214 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Bldg.  LOlO 

Holston  Army  Ammunition  Plant 
Kingsport  Co:  Hawkins  TN  61299-6000 


Landholding  Agency:  Army 
Property  Number  219440215 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  MOlO 

Holston  Army  Ammunition  Plant 
Kingsport  Co:  Hawkins  TN  61299-6000 
Landholding  Agency:  Army 
Property  Number  219440216 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

Texas 

Bldg.  161 

Red  River  Army  Depot 

Texarkana  Co:  Bowie  TX  75507-5000 

Landholding  Agency:  Army 

Property  Number  219440217 

Status:  Unutilized 

Reason:  Secured  Area 

Utah 

Bldg.  4234 

Dugway  Proving  Ground 
Dugway  Co:  Tooele  UT  84022- 
Landholding  Agency:  Army 
Property  Number:  219440218 
Status:  Unutilized 
Reason:  Secured  Area 

Viiginia 

Bldg.  B420-01 

Radford  Army  Anmiunition  Plant 

Radford  VA  24141- 

Landholding  Agency:  Army 

Property  Number:  219440219 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  1022-00 

Radford  Army  Ammunition  Plant 
Radford  VA  24141- 
Landholding  Agency:  Army 
Property  Number  219440220 
Statur  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  A1022-00 

Radford  Army  Anmiunitioo  Plant 
Radford  VA  24141- 
Landholding  Agiancy:  Army 
Property  Number  219440221 
Status:  Unutilized 
Reason:  Witbin.2q0O  ft.  of  flammable  or 

explosive  material,  Seciavd  Area 
Bldg.  A1024-00 

Radford  Army  Ammunition  Plant 
Radford  VA  24141- 
Landholding  Ageocsr:  Anny 
Property  Number.  219440222 
Status:  Unutiliaed 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.Sl013-<m 

Radford  Army  Ammunition  Plant 
Radford  VA  24141- 
Landholding  Agency:  Army 
Property  Number  218440223 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  C1013-O0 

Radford  Army  Ammunition  Plant 
Radford  VA  24141- 
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Landholding  Agency:  Array 
Property  Number  219440224 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  01013-00 

Radford  Army  Ammunition  Plant 
Radford  VA  24141- 
Landbolding  Agency:  Army 
Property  Number  219440225 
Status;  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Washington 

Bldg.  U514B 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  219440226 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldgs.  8363,  8365 
Fort  Lewis 
•  Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  219440227 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
14  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co;  Pierce  WA  98433- 
Location:  A0417,  A0428-A0429, 00311, 

00322.  D0411,  D0422,  00511,  D0522. 

D0811.  00622,  E0413.  E0402,  E0513 
Landholding  Agency:  Army 
Property  Number  219440228 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldgs.  D0941,  D1006,  E0107 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agenc>':  Army 
Property  Number:  219440229 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

98  Bldgs.  (Barracks) 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  9*43.3- 
Landholding  Agency:  Army 
Property  Number;  219440230 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldgs.  A0642.  E0419.  E0B19 

Fort  Lewis 

Ft.  Levris  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  219440231 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
6  Bldgs. 
Fort  Lewis 

Ft.  Lewis  Co:  Pierr*  WA  98433- 
Location;  E0401.  E0432.  E0527.  ED601, 

E0701,B0723 
Landholding  Agency:  Army 
Property  Number  219440232 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 


Bldg.  A0416 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  219440233 

Status:  Unutilized 

Reason;  Secured  Area.  Extensive 
deterioration 

Bldgs.  00931,  E0137,  E0157 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  219440234 

Status;  Unutilized 

Reason;  Secured  Area,  Extensive 
deterioration 

34  Bldgs. 

Fort  Lewis ' 

Ft.  Lewis  Co;  Pierce  WA  98433- 

Location;  A0426-A0427,  A0430-A0431, 
00312^)0313,  D0320-D0321,  00412- 
D0413,  D0420-D0421,  O0512-DO513, 
00520-00521,00611-00612.  O0614, 
00615,  00620-00621.  00908,  00942, 
Ol002,E0149,  E0414-E0415,  E0420-E0421. 
E0514-E0515,  E0521,  E0614 

Landholding  Agency:  Army 

Propertj'  Number  219440235 

Status;  Unutilized 

Reason;  Secured  Area,  Extensive 
deterioration. 

IFR  Doc.  94-30777  Filed  12-15-94:  8:45  ami 
BtLLMG  CODE  4aiO-»-M 


DEPARTMENT  OF  THE  tNTERtOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AQENCV:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Approved  Tribal-Slate 

Compact. 

SUMMARY:  Pursuant  to  25  U.S.C  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indiiin  .Affairs,  Depatment  erf  the 
biterior.  through  her  del^ated 
authority,  has  approved  the  Tribal-State 
Gaming  Compact  Between  the 
Nairagansett  Indian  Tribe  and  the  State 
of  Rhode  Island,  which  was  executed  on 
May  17. 1994. 

DATES:  This  action  is  effiactive  E)ecember 

lb.  1994. 

FOR  FURTHER  MFCRHMTKM  CONTACT: 
Larry  Scrivner.  Acting  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington.  D.C  20240. 
(202)  219-4068. 
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Dated:  December  5. 1994. 
Ada  E.  Deer. 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  94-30880  Filed  12-15-94: 8:45  ami 
■UMQ  COM  431».«2-P 

Bureau  of  Land  Management 
[AK-964-1410-00-P;  F-14M9-B2) 

Alaska;  Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971,  43 
U.S.C.  1601, 1613(a).  will  be  issuM  to 
Inalik  Native  Corporation  for  13,066.64 
acres.  The  lands  involved  are  in  the 
vicinity  of  Little  Diomede.  Alaska,  ~ 
within  T.  2  N..  R.  41  W.,  and  T.  1  N., 
R.  42  W.,  Kateel  River  Meridian,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  The  Nome 
Nugget.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  [(907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  imtil  January  17. 1995  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart 
E.  shall  h6  deemed  to  have  waived  their 
rights. 

Ana  M.  Stafford. 

Land  Law  Examiner.  Branch  of  Northern 
Adjudication. 

IFR  Doc.  94-30939  Filed  12-15-94:  8:45  am) 
MJJNQ  COOC  4310-JA-P 


[VVY-040-«5-131(M>1] 

Intent  To  Conduct  Putriic  Scoping  and 
Prepare  Environmental  Impact 
Statement  for  Fontenelle  Natural  Gas 
Infill  Projects,  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  conduct 

pubhc  scoping  and  prepare  an 

environmental  impact  statement. 
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SUMMARY:  The  a  :tion  proposed  is  to 
conduct  scopini  and  to  prepare  an 
Environmental  mpact  Statement  (EIS) 
on  the  proposal  of  DALEN  Oil  &  Gas 
Co..  Cabot  Oil  &  Gas  Co.,  and  several 
other  oil  and  gai  i  companies 
(Companies)  to  ttrill  up  to 
approximately  1,322  infill  wells  in  the 
existing  Fontenille  and  Lincoln  Road 
natural  gas  fiel(|s  over  the  next  10  years 
beginning  in  19(5.  The  projects  would 
occur  within  an  area  of  existing  oil  and 
gas  activity  whi^h  is  referred  to  as  the 
"cumulative  sti;  dy  area."  The 
cumulative  stuc  y  area  encompasses  all 
or  portions  of  2!  townships  (T.  22-28   ' 
N.,  R.  108-113  fl.)  or  approximately 
900  square  milefe.  The  Green  River  forms 
the  western  edge  of  the  ciunulative 
study  area.  The  ^rea  is  characterized  by 
intermittent  dr^nages,  sagebrush- 
greasewood  vegetation  and  an  absence 
of  residences.  Lands  within  the 
cumulative  stuoy  area  are  primarily 
BLM  and  Bureau  of  Reclamation- 
administered  but  include  minor 
amoujits  of  State  and  private  land. 
Affected  lands  are  primarily  used  for 
grazing,  recreat  on,  and  oil  and  gas 
production. 

DATES:  A  Scopii  ig  Notice  will  be 
distributed  by  n  tail  on  or  about  the  date 
of  this  notice.  R  ssponses  and  comments 
will  be  accepte<  for  30  days  following 
the  date  of  this  tiotice.  No  public 
meetings  are  scheduled  at  this  time.  The 
comments  and  Concerns  received  in 
response  to  the  scoping  will  aid  the 
BLM  in  identify  ing  alternatives  and 
assure  all  issue)  are  analyzed  in  the  EIS. 
Should  public  c  emand  warrant  a  public 
meeting,  it  will  je  scheduled  at  a  later 
date. 

ADDRESSES:  Inf(  rmation  and  a  copy  of 
the  Scoping  Notice  for  the  proposed 
Fontenelle  Natural  Gas  hifill  Drilling 
Projects  EIS  can  be  obtained  by  writing 
or  visiting  the  fi  illowing  offices: 

BLM,  Wyoming!  State  (^f^ce*  2515 
.O.  Box  1828, 
coming  82003. 
igs  District  Office, 
Jorth  of  Rock  Springs. 

P.O.  Box  186d,  Rock  Springs, 

Wyoming  82902-1869. 
BLM,  Green  Ri^r  Resource  Area  Office, 

1993  Dewar  Drive,  Rock  Springs. 

Wyoming  824o2-1170. 

Scoping  comments  should  be  sent  to: 
Bureau  of  LandJManagement.  Rock 
Springs  District}  Office,  ATTN:  Bill 
McMahan,  Projfct  Manager.  P.O.  Box 
1869.  Rock  Sprigs.  Wyoming.  82902- 
1869. 

FOR  FURTHER  INtfORMATION  CONTACT':  Bill 
McMahan.  Proji  set  Manager.  Bureau  of 
Land  Managem  mt.  Rock  Springs 
District  Office,  '.O.  Box  1869.  Rock 


Warren  Ave., 
Cheyenne. 
"BLM,  Rock  Spr 
Highway  191  * 


UMI 


Springs,  Wyoming,  82902-1869.  phone 
(307) 382-5350. 

SUPPLEMENTARY  INFORMATION:  The  intent 
of  the  Fontenelle  Natiural  Gas  Infill 
Drilling  Projects  is  to  enhance  natural 
gas  recovery  from  the  Fontenelle  and 
Lincoln  Road  lease  areas,  allowing  the 
Companies  to  provide  more  nat\iral  gas 
to  pipeline  companies  distributing  and 
supplying  natural  gas  to  consimiers. 
This  would  benefit  consimiers  by 
making  additional  supplies  of  clean- 
burning  natural  gas  available.  The 
additional  wells  will  maximize 
production  in  an  area  where 
approximately  447  wells  are  already 
producing.  The  existing  wells,  plus  the 
maximum  potential  development  wells, 
could  result  in  up  to  approximately 
1,769  wells  within  the  combined 
Fontenelle  and  Lincoln  Road  fields. 
However,  the  level  and  rate  of 
additional  drilling  and  development 
will  be  contingent  upon  gas  prices  and 
energy  tax  credits.  In  addition  to 
wellheads  and  production  imits. 
associated  facilities  will  include  access 
roads,  natural  gas  gathering  pipeline 
systems,  and  individual  well  tank 
facilities. 

An  environme{^l  assessment  and 
supplement  were'  prepared  on  natural 
gas  development  within  the  Fontenelle 
and  Lincoln  Road  areas  in  1991  and 
1992  respectively.  The  decisions  for 
these  environmental  analyses  concluded 
that  a  certain  level  of  development 
could  be  authorized  without  resulting  in 
significant  impact  to  the  hiunan 
environment.  Development  concurrent 
with  the  preparation  of  the  Fontenelle 
Natural  Gas  Infill  Drilling  Projects 
would  be  authorized  so  long  as  it 
remains  within  the  scope  of  the  existing 
environmental  analyses  and  decisions. 
Land  and  resource  management  issues 
and  concerns  associated  with  the 
construction  of  roads,  well  pads,  and 
pipelines;  the  drilling  and  completion  of 
wells;  and  the  operation  and 
maintenance  of  a  producing  well  field    ■ 
that  will  be  analyzed  in  the  EIS.  include: 

•  Potential  impacts  to  big  game 
crucial  winter  range  and  habitat. 

•  Potential  impacts  to  wildlife  caused 
by  poaching,  harassment  and  increased 
vehicular  access. 

•  Potential  impacts  to  sage  grouse 
breeding  and  nesting  habitat. 

•  Potential  impacts  to  raptors,  raptor 
breeding  and  nesting  habitat. 

•  Potential  impacts  to  migratory 
birds. 

•  Potential  impacts  to  vegetation  and 
reclamation  problems  associated  with 
arid,  saline  or  highly  erosive  soils. 

•  Potential  impacts  to  air  quality. 

•  Potential  impacts  to  petrified  wood 
collecting  areas. 


•  Potential  impacts  to  intermittent 
streams. 

•  Potential  impacts  on  steep  slopes. 

•  Potential  impacts  to  cultural 
resources,  including  historic  trails. 

•  Potential  impacts  to  wetlands  and 
riparian  areas. 

•  Potential  impacts  to  surface  and 
groimdwater  quality. 

•  Potential  impacts  associated  with 
hazardous  materials  and  spills. 

Reclamation,  revegetation  and 
restoration  of  disturbed  areas. 

•  Potential  impacts  to  federally-listed 
threatened  and  endangered  species  and 
Federal  candidate  species  (plant  and 
animal),  including  the  black-footed 
ferret,  peregrine  falcon,  bald  eagle, 
ferruginous  hawk,  and  sensitive  fish 
species  within  the  Green  River. 

•  Potential  impacts  to  State  Priority  1 
bird  and  mammal  species. 

•  Potential  impacts  on  the  Green 
River  and  Seedskad^  National  Wildlife 
Refuge. 

•  Potential  conflicts  with  livestock, 
wild  horses  and  range  improvements. 

•  Potential  impacts  to  visual  resource 
qualities. 

•  Potential  impacts  to  recreation    . 
opportunities. 

•  Potential  impacts  caused  by 
increased  traffic. 

•  Potential  royalty  and  tax  revenues. 

•  Potential  impacts  on  housing. 

•  Potential  social  and  economic 
effects  on  local  communities. 

•  Potential  impacts  associated  with 
increased  public  access  and  road 
density. 

•  Compliance  with  Federal.  State  and 
local  permit  requirements. 

•  Compatibility  with  BLM 
management  plans  and  resource 
management  objectives. 

•  Monitoring  and  enforcement  of 
mitigation  measures. 

•  Qunulative  impacts. 

•  Opportunities  that  may  be  derived 
from  the  proposed  projects  include: 

•  Increased  royalties  and  tax  revenues 
to  local.  State,  and  Federal 
Governments. 

•  Added  employment  and  economic 
benefits  to  communities. 

•  An  increase  in  Wyoming's  share  of 
new  and  existing  natiual  gas  markets. 

•  Development  of  additional  supplies 
of  natural  gas  that  would  assist  in  the 
attainment  of  clear  air  in  conformance 
with  Federal  air  quality  standards. 

Dated:  December  9, 1994. 
Alan  K.  Keaterlw. 
Associate  State  Director. 
(PR  Doc.  94-30807  Filed  12-15-94;  8:45  am] 
BILLING  CODE  4310-22-^ 


00-043-1430-01;  IOt-296021 

Opening  of  Land  In  a  Proposed 
Witttdrawai;  Idaho 

AGENCY:  Bureau  o^  Land  Management, 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  temporary  2-year 
segregation  of  a  proposed  withdrawal  of 
5.03  acres  of  National  Forest  System 
land  for  the  Forest  Service's  Salmon 
Canyon  Cooper  Boating  Site  Recreation 
Area  expires  January  14. 1995.  atles 
which  the  land  will  be  opened  to 
surface  entry  and  mining.  The  lands  are 
located  within  the  Salmon  National 
Forest.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  January  14,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM,  Idaho  State 
Office,  3380  Americana  Terrace.  Boise. 
Idaho  83706-2500,  208-384-3166. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register  (58  FR  10. 
January  15. 1993).  which  segregated  the 
land  described  therein  for  up  to  2  years 
from  the  general  land  laws  and  the 
mining  laws,  subject  to  valid  existing 
rights,  but  not  fit>m  the  mineral  leasing 
laws.  The  2-year  segregation  expires 
January  14. 1995.  The  withdrawal 
application  will  continue  to  be 
processed  imless  it  is  canceled  or 
denied.  The  land  is  described  as 
follows: 

Boise  Meridian 

T.  23  N..  R.  16  E. 

A  tract  of  land  being  that  part  of  the  SEV4 
of  unsurveyed  sec.  26,. more  particularly 
described  as  follows: 

Beginning  at  Salmon  River  Road  GPS  control 
point  No.  9.  a  3V^  inch  aluminum  cap  on 
a  1-inch  aluminum  drive-in  rod; 
N.  75"  15'  58 "  £.,  2.148.09  feet  to  the 
ordinary  high  water  mark  of  the  right 
bank  of  the  Salmon  River  and  AP-1 ,  a 
3V2  inch  aluminum  cap  on  1-inch  driver 
in  rod,  the  Point  of  Begiiming; 
N.  5'  SC  23"  W.,  755.08  foet  to  AP-2,  a  V/z 
inch  aluminum  cap  on  a  1-inch  diive-in 
rod; 
N.  89"  54'  35"  E.,  640.79  feet  to  the 
ordinary  high  water  mark  of  the  right 
bank  of  the  Sabnon  River  and  AP-3,  a 
3^/^  inch  aluminiun  drive-in  rod; 
Southwesterly  along  the  ordinary  high 
water  line  of  the  right  bank  of  the 
Sabnon  River  to  AP-1,  the  Point  of 
Beginning. 

The  area  described  contains  5.03  acres  in 
Lemhi  County. 

At  9:00  a.m.  on  January  14, 1995.  the 
lands  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands,  including 


location  and  entry  imder  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segr^ations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  la^ds 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  imauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  right  of  possession  are  governed 
by  State  law.  The  Bureau  of  land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  court. 

Dated:  December  6, 1984. 
M.  WiUiam  Weigand, 

Sfote  Office  Unit  Leader  for  Realty  Unit. 
(PR  Doc.  94-30966  Filed  12-15-94;  8:45  am) 

BILUNQ  CODE  43ie-00-M 

[Docket  No.  4310-ON  and  MT-OMMW- 
1430-01;  NTTM-eSeOOl 

West  HILIne  Resource  Management 
Plan  Amendment;  Liberty  County,  MT 

AGENCY:  Department  of  Interior.  Bureau 
of  Land  Management. 
ACTION:  Supplement  to  the  Notice  of 
Intent  to  amend  the  West  HiLine 
Resource  Management  Plan. 

SUMMARY:  This  notice  supplements  the 
Notice  of  Intent  for  the  "West  HiLine 
Resource  Management  Plan 
Amendment;  Liberty  County.  MT" 
published  in  the  Federal  Register, 
Volume  58.  No.  96,  page  29.432.  on 
Thursday.  May  20, 1993.  This  notice 
expands  the  amendment  to  include  the 
following  land  exchange. 

The  Bureau  of  Land  Management 
proposes  exchanging  120.00  acres  of 
Federal  Surfece  estate  to  the  Meissner 
Ranches  Incorporated  for  125.27  acres  of 
private  land.  The  Public  land  is  legally 
described  as  S^/iSEV*  Section  19. 
SEV4NEV4  Section  20.  T.  29  N..  R.  7  E.. 
P.M.M..  Liberty  County,  Montana.  The 
private  land  is  legally  described  as  Lot 
1,  Section  17,  Lots  2,  3,  and  4,  Section 
20.  T.  29  N.,  R.  8  E..  P.M.M.,  Hill 
County.  Montana.  "The  Meissner 
Ranches  would  use  the  land  for  farming 
and  grazing.  The  private  land  has 
recreation,  wildlife,  and  riparian  values. 
Disposal  and  acquisition  of  these  lands 
were  not  analyzed  in  the  West  HiLine 
Resource  Management  Plan  (RMP)  and 
associated  Environmental  Impact 
Statement.  Disposal  of  Federal  land 
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requires  that  the  specific  tract  be 
identified  in  the  land  use  plan  with  the 
criteria  to  be  met  for  exchange  and 
discussion  of  how  the  criteria  have  been 
satisfied.  This  will  he  part  of  the  plan 
amendment  and  environmental 
assessment.  The  Great  Falls  Resource 
Area.  Lewistown  District.  Bureau  of 
Land  Management  will  prepare  an 
environmental  assessment  to  aqalyze 
the  effects  of  disposal. 

PUBLIC  PARnoPATlON:  Comments  and 
recommendations  on  this  notice  to 
amend  the  West  liiLine  RMP  should  be 
received  on  or  before  30  days  from  the 
date  of  this  notice. 

ADDRESSES:  Comments  should  be  sent  to 
the  Great  Falls  Resource  Area.  812  14th. 
St.  N..  Great  Falls.  MT  59401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Hopkins.  Area  Manager. 
Great  Falls  Resource  Area.  812  14th.  St. 
N.,  Great  Falls.  MT  59401.  (406)  727- 
0503. 

SUPPLEMENTARY  INFORMATION:  Per  the 
Notice  of  Intent  published  in  the 
Federal  Register  on  May  20, 1993,  the 
amendment  to  the  West  HiLine  RMP 
will  also  address  the  prc^>osed  exchange 
of  503.44  acres  of  Federal  surface  estate 
to  the  I*ugsley  Ranch  for  113.17  acres  of 
private  land. 

Dated:  December  a.  1994. 
B.  Gene  Miller, 
Associate  District  Manager 
IFR  Doc.  94-30965  Filed  12-15-94:  8:45  am) 
nuJNG  CODE  431»-0M-P 


Fish  and  Wlkfllfa  Service 

Receipt  of  Application  for  Permit 

The  following  applicant  has  applied 
for  a  permit  to  coiiduct  Interstate 
Commerce  activities  with  endangered 
species.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the 
Endangered  Species  Act  (^  1973.  as 
amended  (16  U.S.C  1531.  et  seq.): 

PRT-7g3S95 

Applicant:  Miles'  To  Co.  owno-  Miles 
Anderson.  Tucson.  AZ.  HlT-793595. 

The  applicant  request  a  permit  to  sell 
in  Interstate  Commerce  within  the 
United  States  the  following  captively 
propagated  cacti:  Wright  fishhook 
cactus  (Sclerocactus  wrightiae 
!=Pediocactus  w.}).  Mesa  Verde  cactus 
(Sclerocactus  mesae-verdae),  Unita 
Basin  bookless  cactus  (Sclerocactus 
g}aucas  hEchirmcactus  g.,  B. 
subghucus,  E.  whipplei  var.  g.. 
Pediocactus  g.,  S.  franklinii,  S.  whipplei 
var.g.]).  and  San  Rafael  cactus 
(Pediocactus  despainii). 


Written  data  oi 
submitted  to  the 
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comments  should  be 

Assistant  Regional 
Director.  Eco)ogi(  al  Services.  U.S.  Fish 
and  Wildlife  Service.  P.O.  Box  1306. 
Albuquerque.  New  Mexico  87103  and 
must  be  received  i within  30  days  of  the 
date  of  this  publij:ation. 

Documents  and  other  information 
submitted  with  tmese  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  fur 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publicatiqn  of  this  notice: 
Division  of  Endai  tgered  Species/ 
Permits,  Ecologic  Ed  Services.  U.S.  Fish 
and  Wildlife  Sen  ice.  P.O.  Box  1306. 
Albuquerque.  Ne  y  Mexico  87103. 
fames  A.  Young. 

Acting  Regional  Dii  xtor.  Region  2. 
Albuquerque.  New^lexico. 


IFR  Doc.  94-30938 


Filed  12-15-94;  &45  ami 


BILUNQ  COOE  4310-S5  « 


DEPARTMENT  G  F  JUSTICE 
Information  Collictions  Under  Review 


UMI 


The  Office  of  Management  and  Budget 
(OMfi)  has  been  sent  the  following 
collection(s)  of  is  formation  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Redu«  tioa  Act  (44  USC 
Chapter  35)  and  I  le  Paperworic 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  cpntaining  the 
following  information: 

(1)  the  title  of  tne  form/collection. 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 

(3)  how  often  tke  form  must  be  filled 
out  or  the  information  is  collected: 

(4)  who  will  baasked  or  required  to 
respond,  as  well  ts  a  brief  abstract; 

(5)  an  estimate  of  the  total  number  of 
respondents  and  ^e  amount  of  time 
estimated  for  an  average  respondent  to 
respond;  I 

(6)  an  estimate  of  the  total  public 
burden  (in  hours  associated  with  the 
collection:  and, 

(7)  an  indicatic  a  as  to  whether 
Section  3S04(h)  (jf  Public  Law  96-511 
applies. 

for  suggestions 
Ms)  contained  in  this 
[regarding  the 
liiirden  and  associated 
3uld  be  directed  to  the 
r.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearande  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  S  14-«319.  If  yon 


Comments  an 
regarding  the  ite 
notice,  especiall 
estimated  public 
response  time,  s,' 
OMB  reviewer, 


anticipate  coounenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DO) 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington.  DC  20503.  and  to 
Mr.  Robert  B.  Briggs.  DOJ  Clearance 
Officer.  SPS/JMp/850  WCTR, 
Department  of  Justice.  Washington.  DC 
20530. 

New  Collection 

(1)  Equal  Employment  Opportunity 
Program:  Short  Fortn  Equal  Emploj-ment 
Opportunity  Program:  Certification 
Form. 

(2)  Bureau  of  Justice  Statistics. 

(3)  Submitted  witbk^rant  application. 

(4)  State  or  Local  Governments.  The 
Bureau  of  Justice  Statistics'  Equal 
Employment  Opportimity  Program 
(EEOP):  Short  Form  has  been  developed 
to  reduce  the  amount  of  paperwork  . 
needed  to  prepare  EEOP's  for  those 
grantees  receiving  Federal  financial 
assistance  over  $500,000,  pursuant  to  28 
CFR  SectiiHJ  42.304.  The  EBOP: 
Certification  Form  has  been  developed 
for  signature  by  all  awarded  grantees  to 
certify  that  they  have  and  EEOP  on  file, 
pursuant  to  28  CFR  Section  42.305. 

(5)  1,736  respondents  at  1.25  hours  . 
per  response. 

(6)  2,170  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 

Dated:  December  12. 1994. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  U.S.       '       , 
Department  of  Justice. 
(FR  Doc.  94-30981  Filed  12-15-94;  &45  ami 

BIUMG  CODC  44t»-1S-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  die  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  soonsoring  the  collection: 


(3)  how  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  an  estimate  of  the  total  niunber  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(7)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  fi^m 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Managranent  and 
Budget,  Washington.  DC  20503,  and  to 
Mr.  Robert  B.  Briggs,  DOJ  Clearance 
Officer,  SPS/JMD/850  WCTR, 
Department  of  Justice,  Washington,  DC 
20530. 

Revision  of  a  Currently  Approved 
Collection 

)  1995  Survey  of  Campus  Law 
En  orcmnent  Agencies. 

CJ-44.  Biu-eau  of  Justice  Statistics. 
Once  every  three  years. 

(4)  State  or  Local  Governments,  Non- 
pr  -fit  institutions. 

To  collect  administrative  and 
management  statistics  fr'om  campus 
p.iHce  agencies  serving  four-year 
institutions  of  higher  education  with  a 
student  enrollment  of  2,500  or  more,  in 
order  to  provide  basic  information  on 
their  workloads,  resources,  and  policies. 

(5)  1,000  respondents  at  3.0  hours  per 
response. 

(6)  3,000  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 

Dated:  December  12, 1994. 
Robeit  B.  Briggs, 

Department  Clearance  Officer,  US. 
Department  of  Justice. 

IFR  Doc.  94-30980  Filed  12-15-94;  8:45  am) 
BlUJNa  COOE  441»-1t-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980 

Consistent  with  the  policies  expressed 
in  Section  122(d)(2)(B)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("CERCLA").  42  U.S.C. 
9622(d)(2)(B),  and  28  CFR  50.7,  notice  is 
hereby  given  that  on  November  22, 
1994,  a  proposed  Consent  Decree  in 
United  States  v.  Alaskan  Battery 
Enterprises,  Inc..  Qvil  Action  No.  A92- 
606  (D.  Alaska],  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Alaska.  This  Consent  Decree 
resolves  the  United  States'  allegations  in 
this  action  against  five  of  the  defendants 
regarding  their  liability  under  Sections 
107(a)  and  113(g)  of  CERCLA,  42  U.S.C. 
9607(a)  and  9613(g),  for  response  costs 
incurred  by  the  United  States  in 
coimection  with  the  Alaskan  Battery 
Enterprises  Su{>erfund  Site  In  Fairbanks, 
Alaska. 

The  Decree  requires,  inter  alia,  that 
the  State  of  Alaska,  the  Fairbanks  North 
Star  Borough,  the  City  of  Fairbanks,  J.C. 
Penney  Co.,  Inc.  and  Browm  &  Sons 
Auto  Parts,  Inc.:  (1)  Reimburse  the 
United  States'  response  costs  in  the 
amount  of  $749,303  plus  the 
prejudgment  interest  accruing  on  that 
amount  &t)m  November  1, 1992  through 
the  date  of  payment  at  the  rate 
established  under  subchapter  A  of" 
Chapter  98  of  Title  26  of  the  United 
States  Code  for  investments  of  the 
Hazardous  Substances  Superfund;  (2) 
pay  stipulated  penalties  for  their  failure 
to  do  so  within  thirty  days  after 
notification  of  approval  and  entry  of  the 
Decree  or  within  thirty  days  after  a  final 
decision  on  any  appeal  of  the  Decree, 
whichever  is  later;  and  (3)  stipulate  to 
the  dismissal  with  prejudice  of  their 
coimterclaims  against  the  United  States. 
The  Decree  provides  to  these  defendants 
the  contribution  protection  afforded  by 
SecUon  113(f)(2)  of  CERCLA,  42  U.S.C. 
9613(f)(2).  The  Decree  also  contains  a 
reopener  that  permits  the  United  States, 
under  certain  circiunstances,  to  institute 
additional  proceedings  to  require  that 
these  defendants  perform  further 
response  actions  or  reimburse  the 
United  States  for  additional  costs  of 
response. 

"The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  fit)m  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 


Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Alaskan 
Battery  Enterprises.  Inc..  D.J.  No.  90-11- 
3-726A. 

The  proposed  Consent  Efecree  may  be 
examine#at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Alaska,  Room  253,  Federal  Building  and 
U.S.  Courthouse,  222  West  Seventh 
Avenue,  Anchorage,  Alaska  99513- 
7567;  the  Region  10  Office  of  the 
Environmental  Protection  Agency,  1200 
Sixth  Avenue,  Seattle,  Washington 
98101;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor. 
Washington.  DC  20005  (Tel:  202-624- 
0892).  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library 
1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005.  hi  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $7.50  (25  cents  per  page 
reproduction  cost)  payable  to  Consent 
Decree  Library. 
Bruce  S.  Gelber, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  &  Natural  Resourres 
Division. 

(PR  Doc.  94-30826  Filed  12-15-94;  8:45  am| 
BILUNO  CODE  441»-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Clean  Air  Act 

In  accordance  with  Department 
poUcy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  22, 1994,  a 
proposed  Consent  Decree  in  United 
States  V.  Brand  Remediation  Sen'ices, 
Inc.  and  The  Glidden  Company 
(5:94CV2397),  was  lodged  in  the  United 
States  District  Court  for  the  Northern 
District  of  Ohio.  The  Complaint  filed  by 
the  United  States  alleged  violations  of 
the  Clean  Air  Act,  the  National 
Emission  Standards  for  Hazardous  Mt 
Pollutants  (NESHAP)  for  Asbestos.  40 
CFR  Part  61,  Subpart  M.  The  Consent 
Decree  requires  the  defendants  to 
comply  with  the  asbestos  NESHAP  and 
prohibits  Brand  Remediation  Services. 
Inc.  from  engaging  in  the  business  of 
asbestos  removal  during  the  term  of  tho 
decree.  The  consent  decree  also  requires 
the  defendants  to  pay  a  civil  jjenalty  of 
$12,420. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resoun«s 
Division,  U.S.  Department  of  Justice. 
P.O.  Box  7611.  Ben  Franklin  Station. 
Washington.  D.C.  20044.  and  should 
refer  to  United  States  v.  Brand 
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Remediation  Services,  Inc.  and  The 
Glidden  Company.  D.j.  Ref.  No.  90-5-2- 
1-1832. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  United  States  Attorney  fm  the 
Northern  District  of  Ohio,  Room  208 
U.S.  Courthouse,  2  South  Main  St., 
Akron.  Ohio  44308  (contact  Assistant 
United  States  Attorney  James  L. 
Bickett);  (2)  the  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
'  Jackson  Boulevard,  Chicago,  Illinois 
60604-3590  (contact  Assistant  Regional 
Counsel  Jeffrey  Cox);  and  (3)  the 
Environmental  Enforcement  Section. 
Environment  &  Natural  Resources 
Division.  U.S.  Department  of  Justice. 
Room  1541. 10th  &  Pennsylvania 
Avenue,  N.W.,  Washington.  D.C  Copies 
of  the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Secticm 
Document  Center,  Box  1097. 1120  G 
Street.  N.W..  4th  Floor.  Washington. 
D.C.  20005.  telephone  (202)  624-0892. 
For  a  copy  of  the  Consent  Decree  please 
enclose  a  check  in  the  amount  of  $3.00 
(25  cents  per  page  reproduction  charge) 
payable  to  Consent  Decree  Library. 
)oel  Nf .  Gross. 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  &  Natural  Resources 
Division. 
|FR  Doc.  94-30827  Filed  12-15-94;  8:45  am) 

BILUNe  COOe  441IM)1-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act,  42 
U.S.C.§§9601etseq. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  and  42  U.S.C. 
g622(d)(2).  notice  is  hereby  given  that  a 
second  proposed  consent  decree  in 
United  States  v.  ReiUy  Industries,  Inc.. 
Civil  Action  No.  IP-93-1045-C.  was 
lodged  on  December  2, 1994.  with  the 
United  States  District  Court  for  the 
Southern  District  of  Indiana. 

The  proposed  Consent  Decree 
concerns  the  Reilly  Tar  and  Chemical 
Superfund  Site  ("Site"),  which  is 
located  on  approximately  120  acres  at 
1 500  South  Tibbs  Avenue,  in 
IndianapoUs,  Indiana.  Pursuant  to  the 
proposed  consent  decree  and  section 
106  of  the  Comprehensive 
rnvironm^ital  Response.  Compensation 
and  Liability  Act  ("CERCLA"),  42  U.S.C. 
9606,  Reilly  Industries  will  implement 
all  Remedial  Design  and  Remedial 
Action  activities  needed  to  implement 
th(t  Second  Operable  Unit  remedy  at  the 
Site.  The  remedy  includes  source 
I  oiitrol  measures  at  five  specified  "hot 


spot"  locations  atkhe  Site,  including 
excavation  and  treatment  and  in  situ 
solidification  of  contaminated  materials. 
Reilly  industries  #ill  also  pay  the 
United  States  for  jmreimbursed  past 
costs  at  the  Site,  pursuant  to  section 
107(a)  of  CERCLA,  42  U.S.C.  9607(a),  in 
the  amount  of  $227,000  and  will  pay  all 
future  response  ctsts  incurred  in 
connection  with  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  perutd  of  thirty  (30)  days 
from  the  date  of  t»is  publication, 
comments  relating  to  the  proposed 
consent  decree.  C  imments  should  be 
addre^ed  to  the  i  assistant  Attorney 
General  for  the  Ei  vironment  and 
Natural  Resource  i  Division,  Department 
of  Justice,  Washii  gton,  D.C.  20530,  and 
should  refer  to  I7i  u'ted  States  v.  Reilly 
Industries,  Inc..  E  OJ  Ref.  #90-11-3- 
1236. 

The  proposed  ( onsent  decree  may  be 
examined  at  the  c  ffice  of  the  United 
States  Attorney.  I  Inited  States 
Courthouse.  5th  Floor.  46  East  Ohio 
Street.  IndianapoUs.  Indiana  46204:  the 
■  the  Environmental 

77  West  Jackson 
linois  60604;  and  at  the 
library.  1120  G  Street. 
N.W..  4th  Floor.  Washington,  D.C. 
20005.  (202)  62440892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  liibrary.  1120  G  Street. 
N.W..  4th  Floor.  Washington,  D.C. 
20005.  In  requesttng  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amcimt  of  $23.75  (25  cents 
per  page  reprodu  ;tion  costs),  payable  to 
the  Consent  Deci  je  Library 
Bruce  Gelber, 

Acting  Chief.  Envir  mmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  04-3O88SlFi!ed  12-15-94.  8.45  am) 
BILLING  COOE  4410-01  M 


Region  V  Office  ^ 
Protection  Agenc 
Blvd.,  Chicago,  Ilj 
Consent  Decree '. 


Jirg 


Notice  of  Lodgi 
Decree  for  Clainls 
107(a)  of  the  Cofiprehensi 
Environmental 
Compensation 


of  Partial  Consent 
Under  Section 
ive 
f^esponse, 
Liability  Act 


and  I 

Notice  is  herel  y  given  that  on  October 
31,  1994.  a  prop(  sed  partial  Consent 
Decree  between  jbe  United  States  and  ■ 
the  Board  of  County  Commissioners  for 
Pitkin  County  ("County")  in  United 
States  V  Sniuggi  ir-Durant,  Mining 
Corporation,  etil ,  Civil  Action  No.  89- 
C-1802.  Was  lod  [ed  with  the  United 
States  District  Q  urt  for  the  District  of 
Colorado  on  Oct  (ber  31. 1994  The 
Complaint  in  thi  >  case  was  brought 
under  Section  1(  7(a)  of  the 
Comprehensive  Environmental 


Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  ("CERCLA"). 
42  U.S.C  9601  et  al.,  against  several 
parties  who  are  owners  or  operators  of 
a  facility  at  which  hazardous  substances 
are  being  released  into  the  environment, 
or  who  owned  or  operated  Eacilities  at 
a  time  when  hazardous  substances  were 
disposed  of  there.  Tlie  United  States' 
Complaint  sought  recovery  of  costs 
incurred  and  to  be  inctured  by  the 
United  States  in  connection  with  the 
clean  up  of  hazardous  substances  at  the 
Smuggler  Mountain  Superfund  Site 
("Site")  in  and  adjacent  to  the  City  of 
Aspen.  Colorada 

The  proposed  partial  Qmsent  Decree 
setUes  claims  brought  by  the  United 
States  against  the  County  under  Section 
107(a)  of  CERCLA,  42  U.S.C.  9607(a), 
and  provides  the  County  a  covenant  not 
to  sue  for  past  and  future  response  costs 
or  response  actions  under  Sections  106 
and  107(a)  of  CERCLA,  42  U.S.C.  9606 
and  9607(a).  and  Section  7003  of  RCRA, 
42  U.S.C.  6973  as  well  as  a  liTiited 
covenant  for  natural  resource  damages 
on  Operable  Unit  1  of  the  Site.  In  return, 
the  County  has  adopted  and.  within  its 
jurisdiction  will  enforce,  institutional 
controls  which  are  designed  to 
minimize  the  potential  for  human 
exposure  to  hazardous  substances  at  the 
Site.  Fiuther.  the  County  will  perform 
remediation  at  specific  locations  on  site 
which  will  result  in  the  removal  or 
capping  in  place  of  contaminated  soils. 
Finally,  the  decree  resolves  potential 
counterclaims  by  the  County  against  the 
United  States  for  any  activities 
conducted  on-Site  by  any 
instrumentality  of  the  United  Slatts. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  day.s 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Partial  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division. 
Department  of  Justice.  P.O.  Box  7611, 
Washington.  DC  20044.  and  should  refer 
to  United  States  v  Smuggler-Durant 
Mining  Corporation,  et  al.,  DOJ  Ref 
#90-11-2-174. 

The  proposed  Partial  Consent  Decret; 
,may  be  examined  at  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice  Field  Office.  Suitf 
945.  999  18th  Street— North  Tower-  and 
at  the  Region  VIII  Office  of  the 
Environmental  Protection  Agency  999 
18th  Street.  Suite  500.  Denver 
CO80202.  A  copy  of  the  proposed 
Partial  Consent  Decree  may  also  bt- 
examined  at  or  obtained  by  mad  from 
the  Consent  Decree  Library.  1120  G 
Street.  N.W..  4th  Floor.  Washington.  DC 
20005.  In  requesting  a  copy  please  refer 


to  the  referenced  case  and  enclose  a 

check  in  the  amount  of  $24.25  payable 

to  the  Consent  Decree  Library. 

Bruce  S.  Gchor, 

Acting  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  94-30825  Fil«jd  12-15-94;  8:45  am] 

BILUNQ  COOE  4410-01-M 


Notice  of  Lodging  of  Settlement 
Agreement  Pursuant  to  Cerela 

Notice  is  hereby  given  that  a  proposed 
Settlement  Agreement  ("Agreement")  in 
In  re  Tiups  World  Airlines,  Inc..  Case 
No.  92-115,  between  the  United  States 
and  Trans  World  Airlines  Inc.  ("TWA") 
was  lodged  on  November  17, 1994,  with 
the  United  States  Bankruptcy  Court  for 
the  District  of  Delaware. 

On  January  31, 1992,  TWA  filed  a 
petition  for  relief  under  title  11,  chapter 
11  of  the  United  States  Code,  11  U.S.C. 
§  101,  et  seq.  On  May  15, 1992,  the 
United  States,  on  behalf  of  the 
Environmental  Protection  Agency 
("EPA"),  filed  a  Proof  of  Claim  against 
TWA  related  to  the  Doepke-HoUiday 
Superfund  Site  located  in  Johnson 
County,  Kansas.  The  Proof  of  Claim 
asserts  a  claim,  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9601  etseq., 
for  at  least  $500,000  for  unreimbursed 
environmental  response  costs  incurred 
by  the  United  States  at  the  Doepke- 
Ilolliday  Superfimd  Site;  and  for 
response  costs  to  be  incurred  in  the 
future  by  the  United  States  at  the  Site 
estimated  to  total  up  to  $10.5.00.000. 
TWA  also  may  have  potential  liability 
under  CERCLA  for  imreimbursed 
environmental  responses  costs  incurred 
by  the  United  States  at  the  Operating 
Industries  Superfund  Site  located  in  Los 
Angeles  County,  California:  and  for 
response  costs  to  be  incurred  in  the 
future  by  the  United  States  at  the  Site 
estimated  to  total  up  $650,000,000. 
The  United  States  and  TWA  have 
reached  a  settlement  which  resolves  the 
issues  set  forth  in  the  Proof  of  Claim. 
Under  the  Settlement  Agreement,  EPA 
will  received  a  total  of  $300,000: 
$200,000  in  satisfaction  of  EPA 's  claims 
relating  to  the  Doepke-Holliday 
Superfund  Site:  and  $100,000  in 
satisfaction  of  any  potential  TWA 
liability  related  to  the  Operating 
Indusitries  Superfund  Site.  In  exchange, 
the  United  States  will  provide  TWA 
with  covenant  not  to  sue  (with 
reservation)  related  to  the  Doepke- 
Holliday  and  Operating  Industries 
Superfinid  Sites. 


The  Department  of  Justice  *vill  receive 
comments  relating  to  the  proposed 
Settlement  Agreement  for  thirty  days 
following  the  publication  of  this  Notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  In  re  Trans  World  Airlines.  Inc., 
No.  92-115  (Bankr.  Delaware),  D.J.  Ref. 
No.  90-11-3-973.  The  proposed 
Settlement  may  be  examined  at  the 
Office  of  the  United  States  Attorney  for 
the  Distiict  of  Delaware,  Chemical  Bank 
Plaza,  1201  Market  Street,  Suite  1100, 
Wihnington.  Delaware  19899-2046;  the 
Region  VII  Office  of  the  United  States 
Environmental  Protection  Agency,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101;  and  at  the  Consent  Decree 
Library,  1120  G  Sti^et,  N.W.,  4th  floor. 
Washington.  D.C.  20005  (202-624- 
0892).  A  copy  of  the  proposed 
Settlement  Agreement  and  Stipulated 
Order  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amoimt  of  $2.75  (25  cents 
per  page),  payable  to  the  Consent  Decree 
Library. 
Joel  M.  Gross, 

Acting  Chief  Emironmental  Enfonxment 
Section.  Environmental  andNafumi 
Resources  Division 

IFR  Doc.  94-30884  Filed  12-15-94;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act;  Indian 
and  Native  American  Employment  and 
Training  Programs;  Final  List  of 
Grantees  Receiving  Waivers  of 
Competition  for  Program  Years  1995- 
96 

AGENCY:  Employment  and  Training 
Administration,  Department  of  Labor 
ACTION:  Final  list  of  current  JTPA 
section  401  grantees  given  waivers  of 
competition  for  the  program  year  (PY) 
1995-96  designation  period. 


SUMMARY:  Pursuant  to  the  instructions 
and  procedures  published  in  the 
Federal  Register  notice  of  September 
30.  1994  (59  FR  50001).  the  Department 
of  Labor  published  a  list  of  those  current 
JTPA  section  401  grantees  applying  for 
and  receiving  waivers  and  tentative 
waivers  of  competition  for  Program 
Years  1995-96.  pursuant  to  section 
401(1)  of  the  lob  Training  Partnership 
Act.  as  amended  This  list  appeared  in 


the  Federal  Register  on  November  25, 
1994  (59  FR  60663).  The  notice  being 
pubUshed  now  contains  the  final 
disposition  of  diose  eight  current  JTPA 
section  401  grantees  given  tentative 
waivers  in  that  publication,  and  corrects 
the  original  list. 

DATES:  Final  Notices  of  Intent  must  be 
postmarked  no  later  than  January  1 
1995. 

ADDRESSES:  Send  an  original  and  two 
copies  of  the  Final  Notices  of  Intent  to 
Mr.  Thomas  Dowd.  Chief,  Division  of 
Indian  and  Native  American  Programs. 
ATTN:  Designation  Desk,  U.S. 
Department  of  Labor,  Room  N-4fi4i 
FPB,  200  Constitution  Avenue.  N.W 
Washington,  D.C.  20210. 

Indian  and  Native  American  Programs, 
JTPA,  Section  401,  Grantees  Waivers 
Granted  for  Program  Years  199S/1996, 
Final  List 

Alabama 

Intertribal  Council  of  Alabama 
Poarch  Band  of  Creek  Indians 

Alaska 

Bristol  Bay  Native  Association 
Central  Council  of  Tlingit  and  Haida 

Indian  Tribes  of  Alaska 
Cook  Iidet  Tribal  Council,  Inc. 
Kenaitze  Indian  Tribe 
Kodiak  Area  Native  Association 
Maniilaq  Manpower.  Inc. 
Metlakatla  Indian  Community 
Tanana  Chiefs  Conference.  Inc. 

Arizona 

Affiliation  Of  Arizona  Indian  Centers. 

Inc. 
American  Indian  Association  of  Tucson 
Colorado  River  Indian  Tribes 
Gila  River  Indian  Community 
Native  Americans  for  Community 

Action.  Inc. 
The  Navajo  Nation 
Pascua  Yaqui  Tribe 
Phoenix  Indian  Center 
Salt  River/Pima-Maricopa  Indian 

Community 
San  Carlos  Apache  Tribe 

Arkansas 

American  Indian  Center  of  Arkansas. 
Inc. 

California 

American  Indian  Center  of  Sanla  Clara 

Valley.  Inc. 
California  Indian  Manpower 

Consortium 
Canderlaria  American  Indian  Council 
Indian  Human  Resources  Center 
Northern  California  Indian  Development 

Council.  Inc. 
Southern  California  Indian  Center.  Inc. 
Tule  River  Tribe 
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United  Indian  Nations.  Inc. 
Colorado 

Denver  Indian  Center,  Inc. 
Southern  Ute  Indian  Tribe 

Delaware 

Nanticoke  Indian  Association,  Inc. 

Floida 

Florida  Governor's  Council  on  Indian 

.\ffairs 
Seminole  Tribe  of  Florida 

Hawaii 

Alu  Like  Inc. 

Idaho 

Shoshone-Bannock  Tribes 

Kansas 

Mid-American  All  Indian  Center,  Inc. 
United  Tribes  of  Kansas  and  Southeast 
Nebraska,  Inc. 

Louisiana 

Inter-Tribal  Council  of  Louisiana,  Inc. 

Maine 

Central  Maine  Indian  Association,  Inc. 
Tribal  Governors,  Inc. 

Maryland 

Baltimore  American  Indian  Center,  Inc. 

Massachusetts 

Mashpee — VVampanoag  Indian  Tribe 
Council,  Inc. 

Michigan 

Michigan  Indian  Employment  and 

Training  Services,  Inc 
North  American  Indian  Association  of 

Detroit,  Inc. 
Sault  Ste.  Marie  Tribe  of  Chippewa 

Indians 
South  Eastern  Michigan  Indians,  Inc. 

Minnesota 

American  Indian  Opportunities 

Industrialization  Center 
Bois  Forte  Reservation  Tribal  Council 
Leech  Lake  Reservation  Tribal  Council 
Minneapolis  American  Indian  Center 
Red  Lake  Tribal  Council 

Mississippi 

Mississippi  Band  of  Choctaw  Indians 

Missouri 

American  Indian  Council.  Inc 

Montana 

Assiniboine  &  Sioux  Tribe 
Blackfcct  Tribal  Business  Council 
B.C.  of  the  Chippewa  Crec  Tribe 
Conferated  Salish  &  Kootenai  Tribes 
Crow  Tribe  of  Indians 
Fort  Belknap  Indian  Community 
Montana  United  Indian  .Association 
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Northern  Cheyejme  Tribe 

Nebraska 

Indian  Center,  4c 

Nevada 

Las  Vegas  India^  Center,  Inc. 

New  Jersey 

Powhatan  Rename  Nation 

New  Mexico 

Alamo  Navajo  £  :hool  Board,  Inc. 

All  Indian  Pueb  o  Council,  Inc. 

Eight  Northern   ndian  Pueblos  Council 

Five  Sandoval  I  tdian  Pueblos.  Inc. 

Jicarilla  Apachej  Tribe 

Mescalero  Apac  le  Tribe 

Pueblo  of  Acorn  i 

Pueblo  of  Lagui  a 

Pueblo  of  Taos 

Pueblo  of  Zuni 

Santa  Clara  Indian  Pueblo 

Santo  Domingo  Tribe 

New  York 

Native  America  i 
Native  America  i 

of  Erie  &  Nia{  m 
St.  Regis  Mohavk 
Seneca  Nation 


Cultural  Center,  Inc. 
Community  Services 
a  Counties    ' 
Tribe 
(  f  Tribes 


North  Carolina 


Eastern  Band 
Guilford  Native!  American 
Haliwa-Saponi 
Lumbee  Regional 

Association, 
North  Carolina 

Affairs 


Sia  IX 


o|  Cherokee  Indians 

Association 
Tribe,  Inc. 

Development 
nc. 
!^ommission  of  Indian 


Tribe 
Band  of  Chippewa 


North  Dakota 

Devils  Lake 
Turtle  Moimtai  i 

Indians 
United  Tribes  "fcchnical  College 

Ohio 

North  America^  Indian  Cultural  Center, 
Inc. 

Oklahoma 

Caddo  Indian  T  ribe  of  Oklahoma 
Central  Tribes  qf  the  Shawnee  Area,  Inc. 
Cherokee  Nation  of  Oklahoma 
Cheyenne- Arap  aho  Tribes  of  Oklahoma 
Chickasaw  Nat  on 
Choctaw  Natioi ,  of  Oklahoma 
Citizens  Band  of  Potawatomi  Indians 
Comanche  Indian  Tribe  of  Oklahoma 
Creek  Nation  ol  Oklahoma 
Four  Tribes  Coi  isortium  of  Oklahoma 
Inter-Tribal  Coi  incil  of  N.E  Oklahoma 
Kiowa  Tribe  of  Dklahoma 
Oklahoma  Trib  il  Assistance  Program, 

Inc. 
Osage  Tribe  of  Oklahoma 
Otoe-Missouria  Indian  Tribe  of 

Oklahoma 
Pawnee  Tribe  c  '  Oklahoma 
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Ponco  Tribe  of  Oklahoma 
Seminole  Nation  of  Oklahoma 
Tonkawa  Tribe  of  Oklahoma 
United  Urban  Indian  Council.  Inc. 

Oregon 

Confederated  Tribes  of  Siletz  Indians 
Confederated  Tribes  of  the  Umatilla 

Indian  Reservation 
Organization  uf  Forgotten  Americans, 

Inc. 

Pennsylvania 

Council  of  Three  Rivers 

Rhode  Island 

Rhode  Island  Indian  Council,  Inc. 

South  Carolina 

Catawba  Indian  Nation 

South  Dakota 

Cheyenne  River  Sioux  Tribe 
Sisseton-VVahpeton  Sioux  Tribe 
United  Sioux  Tribes  Development 
Corporation 

Tennessee 

Native  American  Indian  Association 

Texas 

Alabama-Coushatta  Indian  Tribal 

Council 
Dallas  Inter-Tribal  Centp- 
Ysleta  Del  Sur  Pueblo 

Utah 

Indian  Center  Employment  Services, 

Inc. 
Ute  Indian  Tribe 

Vermont 

Abenaki  Self-Help  Association/New 
Hampshire  Indian  Council 

Virginia 

Mattaponi-Pamunkey-Moacan,  Inc. 

Washington 

American  Indian  Community  Center 
Colville  Confederated  Tribes 
Lummi  Indian  business  Council 
Seattle  Indian  Center,  Inc. 
Western  Washington  Indian 
Employment  and  Training  Program 

Wisconsin 

Lac  Courte  Oreilles  Tribal  Governing 

Board 
Lac  Du  Flambeau  Band  of  Lake  Superior 

Chippewa  Indians 
Menominee  Indian  Tribe  of  Wisconsin 
Milwaukee  Area  American  Indian 

Manpower  Council.  Inc. 
Oneida  Tribe  of  Indians  of  Wisconsin 
Wisconsin  Indian  Consortium 

Wyoming 

Shoshone- Arapaho  Tribes. 

Note:  Current  JTP.A  section  401  grantees 
who  applied  for  waivers  and  who  do  not 


appear  on  either  the  above  list  or  the  list 
published  on  November  25, 1994  (59  PR 
60663)  were  denied  waivers  either  because 
their  performance  was  not  satisfactory  or 
because  they  have  not  been  section  401 
grantees  for  two  full  program  years.  Current 
grantees  who  did  not  submit  Advance 
Notices  of  Intent  were  not  considered  for 
waivers. 

Signed  at  Washington.  D.C.,  this  12th  day 
of  December  1994. 
Thomas  M.  Dowd. 
Chief.  Division  of  Indian  and  Native 
American  Propnms. 
Paul  A.  Mayrattd, 

Director,  Office  of  Special  Targeted  Programs. 
fames  C  Deluca. 

Grant  Officer,  Office  of  Grants  and  Contracts 
Management,  Division  of  Acquisition  and 
Assistance. 

[FR  Doc.  94-31007  Filed  12-15-94;  8:45  am| 
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Office  of  ttie  Secretary 

ImmigiBtion  Nursing  Relief  Advisory 
Committee;  Notice  of  Open  IMeeting 

Summary:  The  Secretary's 
Immigration  Nursing  Relief  Advisory 
Committee  (INRAC)  was  established  in 
accordance  with  Public  Law  101-238. 
the  Immigration  Nursing  Relief  Act  of 
1989  (INRA).  The  Committee  is  to 
advise  the  Secretary  on  the  effectiveness 
of  the  Immigration  Niu^ing  ReUef  Act  of 
1989  and  on  changes  to  that  legislation. 
The  Conunittee  is  charged  with 
assessing:  the  impact  of  the  INRA  on  the 
nursing  shortage;  programs  that  medical 
institutions  implement  to  recruit  and 
retain  nurses  Mio  are  U.S.  citizens,  or 
immigrants  authorized  to  perform 
nursing  services:  formulation  of  State 
recruitment  and  retention  plans  under 
INRA;  and  the  advisability  of  extending 
the  provisions  of  INRA  beyond  the  5- 
year  period  specified  in  the  Act. 

Time  and  Place:  The  meeting  will  be 
held  February  2, 1995  from  10:00  a.m. 
until  approximately  4:30  p.m.  and 
February  3,  1995  from  8:30  a.m.  until 
approximately  4:30  p.m.  at  the  U.S. 
Department  of  Labor,  DOL  Academy. 
Room  C-5515  Seminar  Rooms  lA  and 
IB,  200  Constitution  Avenue  N.W., 
Washington.  D.C. 

Agenda:  The  agenda  provides  for- 

1   Introduction/Old  Business 

2.  Review/Discussion  of  Draft 

Committee  Report 

3.  Discussion  of  Conclusions/ 

Recommendations 

4.  Organizational  Matters 

Public  Participation:  The  meeting  is 
open  to  the  pubhc.  Individuals  or 
organizations  wishing  to  submit  WTitten 
statements  should  provide  10  copies  to 


Mrs.  Karlyn  Davis.  Executive  Director. 
Immigration  Nursing  Rehef  Advisory 
Committee,  Room  S-2218.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  N.W.,  Washington,  D.C.  20210. 
Papers  received  on  or  before  January  23. 
1995  will  be  included  in  the  record  of 
the  meeting.  Individuals  with 
disabilities  in  need  of  special 
accommodations  should  contact  the 
Executive  Director,  listed  below,  at  least 
7  days  prior  to  the  meeting. 

For  Further  Information  Contact:  Mrs 
Karlyn  Davis,  Executive  Director, 
INRAC— Room  S-2218,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  N.W..  Washington,  D.C.  20210 
(202) 219-6026. 

Signed  at  Washington,  D.C.  this  9th  day  of 
December.  1994. 

Timothy  M.  Bamicle, 

Assistant  Secretary  for  Policy 

(PR  Doc.  94-30895  Filed  12-15-94;  8:45  ami 
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Employment  and  Training 
Administration 

[TA-AW-2e.  500J 

AnadrUI/Schlumtjerger  A/K/A  the 
Analysts,  Inc.;  Scott.  LA  and  Operating 
in  the  Following  State;  TA-W^6,  500A 
Texas;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  all  workers  of  the  subject  ' 
firm. 

The  certification  notice  was  issued  on 
December  29. 1991  and  published  in  the 
Federal  Register  on  January  9, 1992  (57 
FR  932).  This  notice  was  subsequently 
amended  on  March  6, 1992  and 
published  in  the  Federal  Register  on 
March  16,  1992  (57  FR  9139). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  woriwrs  of  the  subject  firm.  The 
investigation  findings  show  that  some  of 
the  claimants'  wages  were  reported 
under  an  imemployment  insurance  (UI) 
account  nimiber  in  Sugarland,  Texas, 
the  home  office  for  Andadrill/ 
Schlumberger. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-26,  500  is  hereby  issued  as 
follows: 

All  workers  of  Anadrill/Schlumberger  a/k/ 
H  The  Analysts.  Inc.,  Scott.  Louisiana  and 


Texas  who  became  totally  or  partially 
separated  from  employment  on  or  after 
Januar>'  1. 1991  are  eligible  to  apply  for 
adjustment  assistance  under  Section  221  of 
the  Trade  Act  of  1 974. 

Signed  at  Washington.  DC  this  7th  day  of 
December  1994. 
Victor  f.  Trunzo, 

Program  Manager,  Policy  and  RcvmployTnent 
Services.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-30896  Filed  12-15-94;  8:45  ami 
BILUNO  COOE  45t»-M-M 


rTA-W-29.887] 

Baxter  Healthcare  Corporation, 
Kingstree,  South  Carolina;  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

On  October  31. 1994.  the  company 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  August  9. 
1994  and  published  in  the  Federal 
Register  on  August  25,  1994  (59  FR 
43867). 

New  findings  from  the  company  show 
that  company  imports  of  gloves  from 
Malaysia  and  tray  products  from  Mexico 
have  adversely^impacted  the  company's 
workforce  at  Kingstree,  South  C^irolina. 

Conclusion 

After  careful  review  of  the 
application.  1  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  7th  day  of 
December  1994. 
Victor  |.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Sen-ices,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  94-30897  Filed  12-15-94:  6:45  ami 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  witli  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
«nd  Training  Administration,  has 
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instituted  investigatioiis  puisuant  to 
Section  221  {a)  ofthe  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  w(nkers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  H, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  Uie  date  on  which  total 
or  partial  separations  began  or 
thxeatmied  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
lowing  a  substantial  interest  in  the 


request  is  filed  in 
Director,  Office  o 
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subject  matter  of  1  le  investigations  may 
request  a  public  fa  taring,  provided  such 
writing  with  the 
Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  27, 1994. 

Interested  persons  are  invited  to 
submit  written  coinments  regarding  the 
subject  matter  of  ^e  investigations  to 
the  Director,  Offioe  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  Deaember  27, 1994. 

The  petitions  fi  ed  in  this  case  are 
available  for  insp  iction  at  the  Office  of 

Al  PENDIX 


the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W.. 
Washington,  D.C,  20210. 

Signed  at  Washington,  DC,  this  Sth  day  of 
December,  1994. 
Victor  J.  TTunzo, 

Proptun  Manag/er,  Policy  &  Reemployment 
Senrices. 


PeGtioner  (unionAMOifcers/lirm) 


B.R.C.  Otv.  of  Bryce  (Wkrs)  

S  &  A  Casuals  (ILGWU) 

Rexon  Technology  Coip  (WKrs) 

Coordinated  Apparel  Group  (Wkrs) 

Texaco.  Inc  (Wkrs)  » 

Calikxnia  Manutaohiring  Co  (Wkrs) 

Dow  Brands  (Wkrs)  

Digital  Equiprnent  Corp  (Wkrs) 

Geo.  E.  Keith  Company  (Co)  

Lone     Star     Ind/Nazareth     Cement 
(UPIU). 

Marathon  0»  Co  (Wkrs) _.... 

National  Ceramics,  Inc  (Wkrs)  

Nestaway  (UAW)  

Scott  Paper  (UPIU) _ 

TuNex  Corp.  (Wkrs)  _ 

WIrekraft  Industries,  Inc.  (Co)  


Location 


BuHak),  NY 

New  York,  NY  .... 

Wayne,  NJ 

Jackson.  SC 

Tulsa,  OK 

St  James,  MO  ... 
Greenvilte,  TX  .... 
Metairie,  LA 

Bridgewater,  MA 
Nazareth,  PA 

Cody.  WY 

Cunningham,  KY 
Beaver  Dam,  KY^ 
Oconto  Falls.  Wl 
Martinsville,  VA  .. 
Mishawaka,  IN  ... 


Da  ere- 
ct ived 


rrA-W-00.355] 

Cardinal  Drilling,  Billings,  Montana, 
and  Operating  in  the  Following  State 

(TA-W-30.355A  NORTH  DAKOTA] 

Amended  Certification  Regarding 
EligibHIty  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worlcer  Adjustment  Assistance  on 
October  17, 1994,  apphcable  to  all 
workers  of  the  subject  firm  located  at 
Billings,  Montana.  The  notice  was 
published  in  the  Federal  Register  on 
November  1. 1994  (59  FR  54631). 

At  the  request  of  the  company,  the 
Department  again  reviewed  its 
certification  for  the  workers  of  Cardinal 
Drilling  in  Billings,  Montana.  New 
findings  show  that  the  firm  operated  in 
the  state  of  North  Dakota  as  well  as  in 
Montana. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  afiiected  by 
increased  imports.  Accordingly,  the 


Department  is  an  ending 
to  include  worke 
Dakota. 


The  amended 
TA-W-30,355  is 
follows: 


11/05/94 
1i/05/94 
i:/05/94 
li/05/94 
1^05/94 
1|A}5/94 
i:/05/94 

vjosm 

12/05/94 
It/05/94 

1  !/05/94 
lt/05/94 
li/05/94 
i:  !/05/94 
i;  1/05/94 
r  1/05/94 


Date  Of 
petition 


11/04/94 
11/23/94 
11/21/94 
11/23/94 
11/17/94 
11/25/94 
11/15m 
11/16/94 

11/23/94 
11/21/94 

11/10/94 
11/17/94 
11/21/94 
11/21/94 
11/16/94 
11/21/94 


Petitk>n 
No. 


30.529 
30,530 
30,531 
30.532 
30,533 
30,534 
30,535 
30.536 

30,537 
30.538 

30,539 
30.540 
30.541 
30,542 
30,543 
30,544 


Artkdes  produced 


Plastic  Bags/Overwrap. 

Women's  Sportswear. 

Electrical  Fuses  for  US  Gov. 

Knit  Shirts  &  Woven  Pants. 

Administrative  Services. 

Mens  and  Boys  Outenwear. 

HousehoM  Ctearvng  Products. 

SokJ  Computer  Hardware  &  Software 

to. 
Men's  and  Women's  Shoes. 
Cement. 

Oil  and  Gas. 

Lamp  Shades  and  Vases. 
Dish  Washer  Racks.  > 

Towels  &  Recycled  Paper  Pulp. 
Fleece  &  Jersey  Sweatshirts. 
Washing  Mactunes. 


its  certification 
separations  in  North 


1  otice  applicable  to 
lereby  issued  as 


All  workers  of  Cs  rdinal  Drilling,  Billings, 
Montana  and  oper^ing  in  the  state  of  North 
Dakota  engaged  in  tniploynient  related  to  the 
exploration  and  driling  of  crude  oil  and 
natural  gas  who  became  totally  or  partially 
separated  from  emsloyment  on  or  after 
September  2, 1993  pre  eligible  to  apply  for 
adjustment  assistadce  under  Section  223  of 
the  Trade  Act  of  19  74. 

Signed  in  Washii  igton.  DC,  this  6th  day  of 
December,  1994. 
Victor  J.  Trunzo, 

Program  Manager, 

Services,  Office  of '. 

Assistance. 

IFR  Doc.  94-30899JFiled  12-15-94;  8:45  am) 
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^olicy  and  Reemployment 
rade  Adjustment 


n'A-W-30,364  ORWIGSBURG,  PA;  TA-W- 
30,364A  SCHUYLKILL  HAVEN,  PA;  TA-W- 
30,364B  SWAINSBORO.  GA;  TA-W-30,364C 
JACKSON,  SC] 

Coordinated  Apparel  Group,  Inc.; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certincation  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  9, 1994,  applicable  to  all 
workers  of  Coordinated  Apparel  Group, 
Inc.,  in  Orwigsburg  and  Schuylkill, 
Pennsylvania  and  in  Swainsboro, 
Georgia.  The  certification  notice  will 
soon  be  published  in  the  Federal 
Register. 

At  the  request  of  the  company  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 

New  findings  show  that  the  workers 
at  the  distribution  center  in  Jackson, 
South  Carolina  should  be  covered  for 
trade  adjustment  assistance  since  the 
distribution  center  only  handled 
finished  products  from  five 
manufacturing  plants  of  Coordinated 
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Apparel  where  the  workers  are  under 
current  worker  group  certifications. 

Sales  and  employment  at  Jackson, 
South  (Carolina  decreased  in  1993 
compared  to  1992  and  in  the  first  six 
months  of  1994  compared  to  the  same 
period  in  1993. 

The  intent  ofthe  Department's 
certification  is  to  include  all  workers 
who  were  adversely  afieicted  by 
increased  imports.  Accordingly,  the 
Department  is  amending  the 
certification  to  include  workers  at 
Coordinated  Apparel  Group,  Inc..  in 
Jaclcson,  South  Carolina. 

The  amended  notice  applicable  to 
TA-W-30,364  is  hereby  issued  as 
follows: 

All  workers  of  Coordinated  Apparel  Group, 
Inc.,  Orwigsburg,  Pennsylvania  (TA-W- 
30,364);  Sewing  Facility  in  Schuylkill  Haven. 
Pennsylvania  {TA-W-30.364A);  Swainsboro. 
Georgia  (TA-W-30,364B)  and  the 
Distribution  Center  in  Jackson,  South 
Carolina  (TA-W-30,364C)  engaged  in 
employment  related  to  the  production  of 
knitted  shirts  who  became  totally  or  partially 
separated  from  employment  on  or  after 
September  20. 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  IX:,  this  Sth  day  of 
December  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  A  djustment 
Assistance. 

[FR  Doc.  94-30900  Filed  12-15-94;  8:45  am| 
BiLUNO  COOE  451fr-30-M 


ITA-W-gg,  931] 


Dresser  Industries,  Inc.;  Guiberson- 
Ava  Division.  Dallas,  TX;  Notice  of 
Revised  Determination  on 
Reconsideration 

On  November  22. 1994,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  workers  and 
former  workers  ofthe  subject  firm.  The 
affirmative  notice  regarding  application 
will  soon  be  published  in  the  Federal 
Register. 

The  workers  provide  drilling  services 
to  unaffiliated  firms  in  the  crude  oil  and 
natural  gas  industry. 

Findings  on  reconsideration  show 
that  the  subject  firm  had  decreased  sales 
in  fiscal  year  (FY)  1994  compared  to  FY 
1993.  Substantial  worker  separations 
occurred  in  FY  1994. 

U.S.  imports  of  crude  oil  increased 
absolutely  and  relative  to  domestic 
shipment  in  1993  compared  to  1992  and 
intn-eased  absolutely  in  the  first  six 
months  of  1994  compared  to  the  same 
period  in  1993. 


Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  of 
Guiberson-AVA  Division  of  Dresser 
Industries,  Inc.,  in  Dallas.  Texas  were 
adversely  affected  by  increased  imports 
of  articles  like  or  directly  competitive 
with  crude  oil. 

All  workers  of  the  Guiberson-AVA 
Division  of  Dresser  Industries,  Inc.,  in  Dallas 
Texas  who  became  totally  or  partially 
separated  from  employment  on  or  after  May 
20, 1993  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC,  this  2nd  day  of 
December  1994. 
Victor  J.  Truiuo, 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-30901  Filed  12-15-94;  8:45  am] 

BtLUNQ  CODE  4510.00-M 


[TA-A«-30,222] 

Eaton  Corp.;  Westinghouse  &  Cutler- 
Hammer  Products;  Kenosha,  Wi; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  November  2. 
1994,  Lodge  #34  ofthe  IntemaUonal 
Association  of  Machinists  (lAM) 
requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance,  TAA. 
The  denial  notice  was  issued  on  October 
17,  1994  and  published  in  the  Federal 
Register  on  November  1,  1994  (59  FR 
54631). 

Pursuant  to  29  CFR  90.18(d) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  ofthe 
decision. 

Investigation  findings  show  thai  the 
workers  produce  two  types  of  electrical 
drives— adjustable  frequency  and  eddy 
current. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  worker  group 
eligibility  requirements  of  the  Trade  Act 
was  not  met.  Production  of  the 
adjustable  frequency  drives  was 


transferred  to  another  corporate  site  in 
Florida  while  the  eddy  current  drives 
experienced  increased  sales  and 
production  at  Kenosha  in  the  relevant 
periods. 

The  union  states  that  28  percent  of  the 
market  for  electric  drives  is 
manufiactured  offshore.  A  review  ofthe 
investigation  findings,  however,  show 
that  the  subject  firm  has  no  major 
declining  customers. 

Foreign  competiUon,  in  itself,  would 
not  form  a  basis  for  a  worker  group 
certification— only  increased  imports  of 
electric  drives  that  are  like  or  directly 
competitive  with  those  produced  at  the 
workers'  firm  and  which  contributed 
importantly  to  declines  in  employment, 
sales  or  production  at  the  workers'  finn 
would  provide  a  basis  for  a  worker 
group  certification. 

Other  findings  show  that  there  are  no 
plans  to  transfer  production  of 
adjustable  frequency  drives  overseas. 
Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  ofthe  law  or  ofthe 
facts  which  would  justify     ' 
reconsideration  ofthe  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  7th  day  of 
December  1994. 

Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Senices  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  94-30902  Filed  12-15-94;  8:4:  am) 

BILUNC  CODE  45ia-3(MN 


ITA-W-29,776;  TA-W-29.  776A] 

Harbour  Casuals,  Inc.,  Plains,  PA, 
Roxanne  of  Pennsylvania;  Wilkes- 
Barre,  PA;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  ofthe 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
8. 1994,  applicable  to  all  workers  of 
Harbour  Casuals,  Inc.,  in  Plains, 
Pennsylvania.  The  certification  noUce 
was  published  in  the  Federal  Register 
on  June  24, 1994  (59  FR  32716). 

At  the  request  ofthe  Hazleton- 
Wyoming  Valley  District  Council  ofthe 
International  Ladies'  Garment  Workers' 
Union  (ILGWU)  the  Department 
reviewed  the  certification  for  workers  of 
the  subject  firm. 

New  findings  show  that  the 
production  at  Harbour  Casuals  was 
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integrated  with  that  of  Roxanne  of 
Pennsylvania.  Haibour  Casuals  was  the 
cutting  film  and  Roxanne  of 
Pennsylvania  is  the  sewing  firm.  Both 
firms  were  engaged  in  the  production  of 
ladies'  sportswear  and  swimwear. 

Sales,  production  and  employment  at 
Roxanne  of  Pennsylvania  decreased  in 
1993  compared  to  1992. 

U.S.  imports  of  various  ladies' 
sportswear  and  swimwear  increased  in 
1993  compared  to  1992. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  the 
certification  to  include  workers  at 
Roxanne  of  Pennsylvania  in  Wilkes- 
Barre,  Pennsylvania. 

The  amended  notice  applicable  to 
TA-VV-29,776  is  hereby  issued  as 
follows: 

All  workers  of  Harbour  Casuals,  Inc.,  in 
Plains,  Pennsylvania  and  Roxanne  of 
Pennsylvania  in  Wilkes-Barre  Pennsylvania 
engaged  in  employment  related  to  the 
production  of  ladies'  sportswear  and 
swimwear  who  became  totally  or  partially 
separated  from  employment  on  or  after  April 
11. 1993  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  D.C.,  this  5th  day  of 
December  1994. 

Victor  I.  Tninzo, 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc  94-30903  Filed  12-15-94;  8:45  am) 
BILUNC  CODE  4S1»-3»4I 


Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  November  and 
December,  1994. 

In  order  for  an  affirmative 
(letennination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act  ' 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workors'  firm,  or  an  appropriate 
subdivision  thereof,  i^ve  become  totally 
or  partially  separated. 


(2)  that  sales  oi  production,  or  both, 
of  the  firm  or  sub  division  have 
decreased  absolutely,  and 

(3)  that  increase  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  ihe  firm  or  appropriate 
subdivision  havejcontributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determi  nations  for  Worker 
Adjustment  Assii  tance 

In  each  of  the  f  tllowing  cases  the 
investigation  revt  aled  that  criterion  <3) 
has  not  been  met,  A  survey  of  customers 
indicated  that  in<  reased  imports  did  not 
contribute  impoii  antly  to  worker 
separations  at  the  firm. 

TA-W-30,366;  HB-R  Blocks,  Forks,  WA 
TA-W-30.192:  Si  one  Container  Corp.. 

Hodge,  LA 
TA-W-29,903;  A.  W  Process 

Automation,  Currently,  Industrial 

Systems,  Inc ,  Houston,  TX 
TA-W-30,240:  A  bee  Textile,  New  Yoiic, 

NY 
TA-W-30,251:  U.  xisvs  Corp..  Roseville. 

h4N 
TA-W-30.137:  D.  amond  Tool  &■ 

Horseshoe  G  >.,  Duiutb.  KfN 
TA-W-30.271:  C  levion  Chemical  Co.. 

St.  Louis.  MC I 
TA-W-30,224;  A  )olIo  Dve.  Paterson.  Nf 
TA-W-30.2J1;  A  umax  Mill  Products. 

Inc.,  Morris,  L 
TA-W-30,361;  W  liluku  Agribusiness 

Co.,  Inc.,  Pin  topple  Div.,  Wailuku, 

HI 

In  the  followin  }  cases,  the 
investigation  rev(  aled  that  the  criteria 
for  eligibility  hav  3  not  been  met  for  the 
reasons  specified 

TA-W-30,4^5;  M  :Donnell  Douglas 
'  Corp..  McDo.  \nell  Douglas  C-1 7, 
Military  Trai  sport.  Flight  Test  Div., 
Edwards,  CA 
The  worker's  fl  rm  does  not  produce 
an  article  as  requ  red  for  certification 
under  Section  22  •  of  the  TradeAct  of 
1974. 

TA-W-30,370:  U  ader  Dye  &■  Finishing. 
Paterson,  Nf 

Increased  impc  rts  did  not  contribute 
importantly  to  W(  irkcr  separations  at  the 
'  firm. 

TA-W-30.'fl8:  Tt  yota  Vehicle 

Processors,  I  ic.  West  Chicago.  IL 
The  worker's  fi  -m  does  not  produce 
an  article  as  requ  red  for  certification 
under  Section  22  !  of  the  Trade  Act  of 
1974. 

TA-W-30.313: 11  TRayonier.  Inc..  Port 
Angeles,  WA 

U.S.  imports  oi  chemical  sulfite 
woodpulp  dissolving  grades  declined  in 
1993  compared  u  ith  1992  &  declined  in 


UMI 


July-June  1993-1994.  Compared  with 
the  same  period  of  the  previous  years. 
TA-W-30.469;  Larue  Tank  Service, 
fenningis.  (Decature  County),  KS 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-30,434;  Daytona  Finishing, 
Newark,  NJ 

Parent  firm  Hudson  Tool  &  Die  Co, 
Ormond  Beach,  FL  closed  subject  firm 
and  contracted  out  the  work  formerly 
done  there  to  another  domestic  firm. 
TA-W^30, 1 63;  Bagcraft  Corp.  of 
America,  Carteret,  NJ 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30,427;  Keyes  Fibre  Co., 
Hammond,  IN 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30,396:  Axem  Resources,  Inc.. 
Denver,  CO 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-30,365;  Magnetek,  Kokomo.  IN 

The  subject  firm  transferred 
production  of  converters  to  another 
production  facility  located  domestically 
TA-W-30,415;  Enron  Exploration  Cot 
Enron  Oil  Er  Gas  Co.,  Houston,  TX 

The  investigation  revealed  that 
criterion  (1)  and  Criterion  (2)  have  not 
been  met.  A  significant  niunber  01 
proportion  of  the  workers  did  not 
become  totally  or  partially  separated  as 
required  for  certification.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-30.293,  TA-W-30.294,  TA-W- 
30.295;  Enogex,  Inc..  Headquartered 
in  Oklahoma  City.  OK.  Oakwood, 
OK.  Calumet  (District).  OK 
The  investigation  revealed  that 
customers  purchasing  natural  gas  and 
natural  gas  liquids  from  the  subject  firm 
did  not  import  during  the  periods  under 
investigation.  Also,  the  subject  firm  did 
not  sustain  losses  in  revenues  generated 
bom  the  sale  of  natural  gas  &  natural  gas 
liquids  during  the  most  recent  periods 
under  investigation. 
TA-W-30,296,  TA-W-30.297.  TA-W- 
30,298  TA-W-30,299  TA-W- 
29,300;  Enogex.  Inc..  Calumet 
(Plant),  OK,  Cordell.  OK.  Edmond 
OK,  Minco.  OK.  Konawa.  OK 
The  investigation  revealed  that 
customers  purchasing  natural  gas  and 


'>^6,^ 


natural  gas  liquids  fi-om  the  subject  firm 
did  not  import  during  the  periods  under 
mvestigation.  Also,  the  subject  firm  did 
not  sustain  losses  in  revenue?  generated 
fit)m  the  sale  of  natural  gas  &  natural  gas 
fiquids  during  the  most  recent  periods 
under  investigation. 

AflBnnative  Detenmnations  for  Worker 
Adjustment  Assistance 

TA-W-30.322:  Magnetek,  Main  St  Plant. 
Owosso,  MI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  26, 

TA-W-30.374;  Square  D  Corp-Groupe 
Schneider,  Milwaukee,  WI 
A  certification  was  issued  covering  all 
woricers  separated  on  or  after  September 
21, 1993. 

TA-W-30.345:  Tobin  Hamilton  Co.. 
Mansfield.  MO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
20. 1993. 

TA-W-30.234:  S/NFrecision      ■ 
Enterprises.  Dba  PacamorKubas 
Bearings.  Inc..  Troy.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  of  after  July  20 
.1993. 

■T^-4V-3p.335;  Barcos  Manufacturing. 
Inc.  Long  Island  City.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
3,1993. 

TA-W-30.375^  TA-W-30.379:  London 
Fog  Industries,  Eldersburg.  MD  and 
Williamspott,  MD 
,  A  certification  was  issued  covering  all 
\*orkers  separated  on  or  after  September 
23, 1993.  *^ 

TA-W-30.049:  Hartz  Mountain  Corp. 
Harrison,  Nf 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  16 
1993. 

TA-W-30.402;  Rosa  Fashions.  Inc.. 
Hoboken,NJ 
A.  certification  was  issued  covering  all 
workers  separated  on  or  after  October  6 
1993. 

TArW-30.398;  Handy  Button  Machine 
Co.  of  New  York,  Woodside,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after^September 
30;1993.  i.^.. .  ,.,*^ 

TA-W-29.916.  TA-W-29.9i7:  Smith 
Equipment  Co..  Inc..  Clifton.  NJ 
Megapak.  Inc..  aifton.  f^    ' 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  16 
1993.  ,      '      ' 

TA-W-30.464;  SMR  Property 

Management  Co.,  Oklahoma  City. 
OK  " 
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Acertification  was  issued  covering  all 
workers  separated  on  or  after  October 
27. 1993. 

TA-W-30,317  Portland  Provision  Meat 
Co..  Portland.  OR 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  25 
1993. 

TA-W-30.204:  Airfoil  Textron  Lima, 
Lima.  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  1 
1993.  B  »'  t. 

TA-W-30,236:  Favor  Treats  (Pet 
Product  Div  of  Garden  State 
Tanning),  McConnellsburg,  PA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  August  10, 

TA-W-30.368.  TA-W-30.369;  Lyon 
Fashions.  Inc..  Mifflintown.  PA  and 
McAlisterville.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

TA-W-30.047;  Reymonds  &  Reynolds, 
Chambersburg.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  6 
1993. 

TA-W-30.356;  Beaver  Plant  Opemtions 
Inc..  Ashland.  ME 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
9. 1993. 

TA-W-30.3861  Patti-Jo  Fashions.  Inc. 
Mayfield.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
27, 1993. 

TA-30.139:  Baxter  Healthcare  Corps 
Niles.IL  ^   ' 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  23 
1993. 

TA-30.384;  Toyoda  Machinery  USA, 
Inc..  Arlington  Heights.  IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
27, 1993.  *^ 

TA-30.376:  H.L.  Miller  &  Son,  Inc ,  lola. 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
21, 1993.  ^ 

TA-30,400;  Morrison  Berkshire.  Ini 
North  Adams,  MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  6 
1993. 

TA-30,392  and  TA-W-30,393;  Lomax 
Exploration  Co..  Roosevelt.  UT  and 
Salt  Lake  City.  UT 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
20, 1993.  ^ 

TA-30,378;  Texaco  Exploration  and 
Production,  Inc.,  Tulsa.  OK  and 
Operating  at  Various  Locations  in 
the  Following  States:  A;  AL.  B;  CA 
C:CO.D:ID.E;IL.F:LA.G:MS.    ' 
H;  NM.  I;  ND.  J;  OK  K;  TX.  L;  WA. 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  3 
1993. 

Also,  pursuant  to  Title  V  of  tiie  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA-     t 
TAA)  and  in  accordance  with  Section      I 
250(a)  Subchapter  D.  Chapter  2.  Title  II    1 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  tiie  montii  of  November 
and  December,  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eUgibihty  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  Uie  workers  in  tiie 
workers'  firm,  or  an  appropriate 
subdivision  tiiereof.  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  bom  employment 
and  either — 

(A)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(B)  that  imports  bom  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(C)  that  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decUne  in  sales  or 
production  of  such  firm  or  subdivision, 
or 

(2)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  ordirectiy  competitive  wiUi 
articles  which  are  produced  by  tiie  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

N\FTA-TAA-W268;  Gist-Brocades 
Food  Ingredients,  Inc.,  East 
Brunswick,  Nf 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  survey  of  major  customers  that 
decreased  their  purchases  from  tiie 
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subject  firm  ravealed  that  the 
respcmdents  did  not  purchase  any 
impoitad  yeast  from  Mexico  or  Canada 
during  the  period  under  investigation. 
NAFTA-TAA-00265:  T£.  Dee. 
AUentown.  PA 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  survey  of  major  customers  that 
decreased  their  purchases  from  the 
subject  firm  revealed  that  the 
respondent  did  not  purchase  any 
imported  printing  and  labeling  services 
from  Mexico  or  Canada  during  periods 
under  investigation. 

NAFTA-TAA-00263;  Grayson  Controls 
Div.,  A  Subsidiary  of  Robertshaw 
Controls  Co..  El  Paso.  TX 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
The  investigation  revealed  that  Grayson 
Controls  Div.  of  Robertshaw  Controls 
Co.  made  a  corporate  decision  to 
transfer  its  machining  function  of 
central  heating  controls  to  another 
existing  domestic  facility. 

Affirmation  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00266:  Al  Tech  Specialty 
Steel  Corp.,  Watervliet.  NY 
A  certification  was  issued  covering  all 
workers  of  Al  Tech  Specialty  Steel 
Corp.,  Watervliet,  NY  separated  on  or 
after  December  8. 1993. 

NAFTA-TAA-00270:  Niagara  Mohawk 
Power  Corp.,  Syracuse,  NY- 

A  certification  was  issued  covering  all 
workers  of  Niagara  Mohawk  Power 
Corp.,  Syracuse,  New  York  separated  on 
or  after  December  8, 1993. 
NAFTA-TAA-00272;  Component 
Technology  Corp..  Erie.  PA 

A  certification  was  issued  covering  all 
workers  of  Component  Technology 
Corp..  Erie,  PA.  separated  on  or  after 
Decembers,  1993. 

N,AFTA-TAA-00267;  CoKom,  Inc.. 

Torrance,  CA 
A  certification  was  issued  covering  all 
workers  located  in  Torrance,  CA 
separated  on  or  after  December  8. 1993. 
\'.AFTA-TAA-00262;  Copeiand  Corp..  A 

Subsidiary  of  Emerson  Electric  Co., 

Wichita.  KS 

A  certification  was  issued  covering  all 
workers  of  Copeiand  Corporation,  a 
subsidiary  of  Emerson  Electric  Co.. 
Widiifa".  KS  separated  on  or  after 
Decembers.  1993 

.\'ArrA-TAA-00264.  NETP.  inc.. 
Niagara  Falls.  NY 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
III  the  assembly  of  5  circuit  and  7  circuit 
vler.trifuil  wire  harnesses  at  NETP,  Inc., 


Niagara  Falls.  NV  separated  an  or  after 
December  8, 1933 


NAFTA-TAAr-0^260. 
Corp..  Edste  m 

A  certificatior 
workers  of  the 
Magnetics  Corp. 
separated  on  or 


';  IMC  Magnetics 
Div..  Hauppauge,  NY 
was  issued  covering  all 
EMtem  Div.  of  IMC 
Hauppauge,  NY 
I  ifter  December  8, 1993. 


were 


■  Lah  or, 
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I  hereby  certify 
determinations 
months  of  Noveml^r 
Copies  of  these 
for  inspection  in  Ifoom 
Department  of 
Avenue,  N.W.,  W; 
during  normal  bus  i 
mailed  to  persons 
address. 

Dated:  Decembe^  9. 1994. 
Victm-  J.  Trunzo, 

Program  Manager 
Services.  Office  of 
Assistance. 

IFR  Doc.  94-3090^  Filed  12-15-94;  8:45  am) 
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I  liat  the  aforementioned 

issued  during  the 

and  December,  1994. 

determinations  are  available 

G-4318,  U.S. 

200  Constitution 

hington.  D.C  20210 

ness  hours  or  will  be 

ivho  write  to  the  above 


r,  Policy  6- Reemployment 
)/  Trade  Adjustment 


tTA-W-28,108] 

Homco  Intemat^nal,  Irtc.  MUA 

Weatherford^Management  A/K/A 

Weatherford-U  ' 

Weatherford-Pi 

Southern  Flow 

Weatherford-Pi 

of  Homco  Intel 


Inc.  A/K/A 
:co,  Bellaire,  TX,  and 
ompanies  AIKIA 
CO  (a  Former  Oiviaion 
itional.  Inc.  Amended 
Certmeation  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 


accordance  with 


197  4 


In: 


wa  i 
Jun; 
1«93. 


In 
Trade  Act  of 
Department 
Certification  of 
Worker  Adj 
applicable  to  all 
International 
Bellaire,  Texas 
published  in  the 
March  22.  1993 

The  notice 
amended  on  J 
December  15 
notices  were  pu 
Register  on  June 
and  on  Decembi  r 
68440),  respecti 

At  the  request 
Department 
certification  for 
firm.  The  findin|s 
Weatherford's 
and  some  of  the 
reported  under 
Weatherford 
Weatherford-lJ, 

Accordingly, 
amending  the  c 
reflect  the  corret  t 


agan 


P' 


UMI 


Section  223  of  the 
(19  use  2273)  the 
of  1  ibor  issued  a 

1  ligibility  to  Apply  for 
ustm  pnt  Assistance 

workers  of  Homco 
:.,  headquartered  in 
'  lie  notice  was 
Federal  Register  on 
58  FR  15384). 
subsequently 
15, 1993  and  again  on 

The  amended 
lisbed  in  the  Federal 
25, 1993 (58  FR  34482) 
27.  1993  (58  FR 
ely. 
of  the  company,  the 

reviewed  the 
vorkers  of  the  subject 

show  that 
yroll  is  decentralized 
:iaimant's  wages  are 
UI  Tax  accoimt  for 
Management,  and 
,  Inc. 

e  Department  is 
:a  rtification  to  properly 
worker  group. 


The  amended  notice  applicable  to 
TA-W-28.108  is  hereby  issued  as 
follows: 

AU  workers  of  Homco  International,  Inc. 
also  known  as  a/k/a  Weatheribrd- 
Management,  Weatherford-U.S..  Inc.,  and 
Weatherford- Petco  and  the  field  operations  in 
the  below  cited  States  who  were  engaged  in 
exploration  and  drilling  who  became  totally 
or  partially  separated  from  employment  on  or 
after  November  30, 1991  are  eligible  to  apply 
for  adjustment  assistance  imder  Section  2?'* 
of  the  Trade  Act  of  1974. 

TA-W-28,108A  Alabama 
TA-W-28,108B  Alaska 
TA-W-28,108C  California 
TA-W-28,108D  Kansas 
TA-W-28,108E  Louisiana 
TA-W-28,108F  Michigan 
TA-W6-28,108G  Mississippi 
T6A-W-28,108H  New  Me^uco 
TA-W-28,1 081  Texas 

All  workers  of  Southern  Flow  Companies 
(a  former  division  of  Homco  International, 
Inc..  Bellaire,  Texas)  a/k/a  Weatherford- 
Petco,  and  the  Held  operations  in  the  below 
cited  States  who  were  engaged  in  exploration 
and  drillfng  who  become  totally  or  partially 
separated  from  employment  on  or  after 
November  30, 1991  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

TA-W-28,108J  Louisiana 
TA-W-28,108K  Texas 
TA-W-28,108L  Mississippi 
TA-W-28,108M  Alabama 
TA-W-28.108N  Oklahoma 

Signed  at  Washington,  D.C.  this  6lh 
December,  1994., 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  94-30904  Filed  12-15-94;  8:45  ami 
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[TA-W-29,895  Las  Cnices,  NM,  TA-W- 
29.895A  El  Paso,  TX] 

Keytronic;  Amended  Certification 
Regarding  EligitMlity  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for  ' 
Worker  Adjustment  Assistance  on 
September  23,  1994.  applicable  to  ah" 
workers  of  the  subject  firpi  in  Las 
Cruces,  New  Mexico.  The  notice  was 
issued  on  October  13. 1994  and 
published  in  the  Federal  Register  on 
November  1,  1994  (59  FR  54632). 
•    At  the  request  of  the  State  Agency,  tho 
Department  reviewed  its  certification  for 
the  workers  of  Keytronic  in  Las  Cnices 
New  Mexico.  New  findings  show  that 
the  subject  firm  had  woricer  sepaiations 
in  El  Paso.  Texas. 


The  intent  of  the -Department's 
certificatixm  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports.  Accordingly.. the 
Department  is  amending  its  certification 
to  indlude  worker  separations  .in  El 
Paso.  Texas. 

The  amended  notice  applicable  to 
TA-W-29,8g5  is  hereby  issued  as 
follows: 

All  workenof  JCe^tronic.  Las  Cruces,  New 
Mexico  and  El  Paso,  Texas  engaged  in 
employment  related  to  the  production  of 
keyboard  components  Who  became  totally  or 
partially 'Separated  ht>m  emplo3rment.on  or 
after iM^v7, 1993  rare  eiigibte  to  apply  :far 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington,  D.C,  this  8th  day  of 
December,  1994. 

Victor  J.Trunzo, 

Program  Manager.  Policy  and  Reemployment 
.  Services.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  94-30909  Filed  12-1 5-44; "8:45  am] 
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Investigations  Regarding  Certilicatiaro 
of  Eligibility  To  Apply  for  Wortter 
Adjustment-Asaistaaoe 

Petitions  have  been  £led  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1:974  Cthe  Act")  and 
are  identified  in  the  Apj>endix  tolhis 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  virorkers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  ihe  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  die  subdivision 
of  the  firm.involved. 

The  petitioners  or  any  other  persons 
showing  a  substantia]  interest  in  the 

Appendix 


subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing -with  the 
Director,  Offit*  of  Trade  Adjustment 
Assistance,  at  the  address  show  below 
not  later  than  December  27, 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matterfof  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  27, 1994. 

The  petitions  filed  in  diis  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW., 
Washington,  DC  20210 

Signed  at  Washington.  DC  this28»h  day  of 
November,  1994 

Victor ).  Tnuuo. 

Program  Manager.  Pobcy&Reemplavment 
Sen-ices,  Office-ofTrade-Adfustnte^ 
Assistance 


Petitk>ner'funion/Wort(ers/fimi) 


Lockheed  Fort  Weflti  Co  (Wkts) 

WtiikHMorfoik  Conweyor  Co  (tWU) 

Telescope  Casual  Furniture  (lUE) 

Somerville  Papedxtard  Irvlustries  (Go) 
Quadrum  TelecommunicatkMTs  (Wkrs) 

Phillips  Petroteum  Co  (Wkrs)  

Miles  Ctiemicai  Latxnatories  (wius)  ... 

Hope  M^.  Inc  (WktB  

Hennan  Mitto.  Inc  (Wkcs) 

Cameron  Custom  Carpets  (Wkrs) 

Xerox  Corp  (Wkrs) 

Xerox  Corp  (Wkrs) „ „ 

Xerox  Corp  (Wkrs) _ 

Miss  Elaine  (ILQWU)  ..„ „ 

lndep8ndwitLsatheriMfo<Co(p.(Cd)  ... 

Henson  Kiakemiok,(Wkrs) „.. 

Esselte  Pendailex  Cofp  (Co) 

Container  Tooling  Corp  (Wkrs)  

Elf  Atochem.Morth  Amenca  (Re-Qpen) 
EcMin  lEngioes  jSysteme  rffkHOpen)  .„. 


Locatksn 


Klamath  Falls.  OR 

Cohasset.  MA  

GranwUle.  NY 

Rochester.  NY 

Arab,  AL „.... 

BarttesvUle,  OK  ... 

Hatodon,  NJ  

Sparte,  TN ..._ 

Dayton,  NJ 

Auburn.  ME 

Fairport.  NY 

Rochester,  WY 

Webster,  NY 

fiiistow.jOK 

QtoMersviile,  NY  .. 

.Attanta,  TX 

Moonachie,  t4J  .... 
Neptune,  NJ 

Taiama,  WA 

Washington,  MO  . 


Date  re- 
ceived 


U/2&!9A 
11/28«4 
11/28/94 
11/28/94 
11/28/94 
11/28/94 
11/28/94 
11/28f94 
11/28)94 
11/86/94 
11/28rM 

iteem 

1ia8V94 
11JS8«4 
^M2BI94 
1 1/28/94 
11/28/94 
11/28/94 

11/28/94 
11/28/94. 


Date  of 
petition 


11/18/94 

11/1«/94 

11/14/94 

11/15/94 

11/17/94, 

11/15/B4 

11/15/94 

11/17/94 

11/17/94 

11/15/94 

11«S/9«i 
11/IM/94 
1 1/1 1/M 
11/1004 
6/10/94 
11/15/94 
11/t5«4 

5/16«4 
«/3»4 


Petitton 
"No. 


30,511 
30,512 
30,513 
30.514 
30,515 
30,516 
30,517 
30,518 
30,519 
30.520 
30,521 
30.522 
80,523 
30,524 
30.525 
30.526 
30,527 
80,528 

80.037 
.29,981 


Articles  produced 


Flight  TrainwcS,  J»arts  lor  Aircrafts. 
Material  Handling  Conveyors. 
Casual  furniture-Beach  Patio.  Etc. 
Printed  Material. 

Payphones  and  Sub-Assemblies. 
Crude  Oil. 

Pigntentfi  for  Paints. Etc. 
Flight  Jackets. 

Assembly  Distnljution  of  Off.  Furniture. 
Carpet 

Copier/Printer  Machines. 
Copier/Printers. 
Copier/Printers. 
Ladies  Lingerie. 
Sheepskin  Tannery. 
Products  SJ«ps.  Camis  and  Pants. 
FlleCabinete. 

Punches  &  Dies  For  Aluminum  Indus- 
try. 
Chemk:als. 
Auto  Fuel  System  Pads. 


IFR  Doc.  94-30905  Filed  12-15-94;  8:45  ami 
BIUMQ  CODE  4S10-aO-M 


[NAFTA-Q0884I 

Scab  Rock  Feeders,  Incorporated, 
Othello,  WA;  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

On  October  27. 1994,  one  of  the 
petitioners  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  NAFTA-Transitional 


Adjustment  Assistance  for  warkers  at 
the  subject  firm.  The  Department's 
Negative  Determination  was  issued  on 
October-e,  1994  and  was  published  in 
the  Federalllegister  on<3ctober  21. 
1994(59  FTIS3212). 

The  petitioner  claims  that  the 
imported  cattle  from  Canada  has  been  a 
major  factor  in  the  decline  of  Scab  Rock 
Feeders.  Also,  the  workers  were 
certified  earlier  under  petition  TA-W- 
23.045. 

Conclusion 

After  careful  review  of  the. 
application.  I  conclude  that  the  claims 


are  of  sufficient  weight  lo  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  D.C.  this  7th  day  of 
December  1994. 

Victor  7.  Tnuus, 

Progarm  Manager.  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  94-30911  Filed  12-15-94:  8:45  ami 
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[TA-4IV-30,13q 

TuniMlton  Mining  Co,;  Uniontown,  PA; 
Notic*  of  Nogatlvo  Determination 
Rogarding  Application  for 
Reconsidaratfon 

By  an  application  dated  November  2, 
1994,  District  #5  of  the  United  Mine 
Woricers  of  America  (UMW)  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance,  TAA.  The  denial  notice  was 
isf  ued  on  October  13, 1994  and 
published  in  the  Federal  Register  on 
November  1, 1994  (59  FR  54631). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circiunstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
m  the  determination  of  facts  not 
previously  considered;  or 

(3)  of  the  opinion  of  the  Certifying 
OfHcer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Investigation  findings  show  that  the 
workers  produce  steam  coal  for  electric 
power  customers. 

Investigation  findings  show  that 
imports  of  coal  were' negligible  in  1993. 

Other  findings  show  tnat  the 
Department's  survey  of  the  Tuniielton's 
sole  customer  shows  that  the  customer 
did  not  import  steam  coal  or  fuel  oil  in 
the  relevant  period 

«•  Other  investigation  findings  show  that 
the  mine  closed  because  the  contract 
with  the  sole  customer  expired. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Ac<:ordingly,  the 
application  is  denied 

Signed  at  Washington.  IXi.  this  7lh  day  of 
De>  ember  1994 

Victor }.  Truiizo, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance 

IFR  Doc  94-30906  Filed  12^15-94:  8:45  ami 
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[TA-W-30,04q 


tSoutlAivest 


Wililama 
Corpua  Chriati, 
TA-W-30,045/ 
Taxaa;  Amandi  id 
Regarding  Eiig  bility 
Worker  Adjuat  nent 


Driliing  Co.. 
TX  and  Operating  at 
Ottier  Locationa  in 
Certification 
To  Apply  for 
Aaaiatance 


In  accordano » with  Section  223  of  the 
Trade  Act  of  IS  74  (19  USC  2273)  the 
Department  of  \  .abor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  23, 1994,  appUcable  to  all 
workers  of  the  subject  firm  located  at 
Corpus  Christi,  Texas.  The  notice  was 
published  in  the  Federal  Register  on 
October  5, 1994  (59  FR  50775). 

At  the  request  of  the  State  Agency,  the 
Department  re>4ewed  its  certification  for 
the  workers  of  Williams  Southwest 
Drilling  Company  in  Corpus  Christi, 
Texas.  New  findings  show  that  the 
subject  firm  ha^  worker  separations 
throughout  the  btate  of  Texas. 

The  intent  of  the  Department's 
certification  is  I  o  include  all  workers 
who  were  adve  sely  affected  by 
increased  impo  is.  Accordingly,  the 
Department  is  i  mending  its  certification 
to  include  worl  er  separations  at  all 
locations  in  Te:  :as. 

The  amendec  notice  applicable  to 
TA-W-30,045  s  hereby  issued  as 
follows: 

All  workers  c  f  WilUams  Southwest 
Drilling  Co..  In( .,  Corpus  Christi.Texas 
and  operating  ii  i  the  state  of  Texas 
engaged  in  em[  loyment  related  to  the 
production  of  c  'ude  oil  and  natural  gas 
who  becaume  tol  ally  or  partially 
separated  from  smployment  on  or  after 
June  9, 1993  an  eligible  to  apply  for 
adjustment  assi  stance  under  Section  223 
of  the  Trade  Ac :  of  1974. 

Signed  in  Wasl  ington.  DC.,  this  6th  day  of 
December,  1994. 
Victor  J.  Trunzo, 

Program  Managei , 
Services,  Office  o  ". 
Assistance. 

(FR  Doc.  94-309(  7  Filed  12-15-94;  8:45  ami 
BILUNO  CODE  45ta-  lO-M 


Policy  and  Reemployment 
Trade  Adjuslment 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 


Petitions  for 
assistance  unde  r 


UMI 


Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  103-182),  hereinafter  called 
(NAFTA-TAA).  have  been  filed  with 
State  Governors  under  Section  250(a)  of 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  &t>m  employment 
after  December  8, 1993  (date  of 
enactment  of  P.L.  103-182)  are  eligible 
to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  D.C.,  provided  such 
request  is  filed  in  writing  with  the 
Director  of  OTAA  not  later  than 
December  27, 1994. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  December  27, 1994. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  OTAA,  ETA,  DOL,  Room 
C-4318,  200  Constitution  Avenue,  N.W.. 
Washington,  D.C.  20210. 

Signed  at  Washington,  DC,  this  7th  day  of 
December,  1994. 

Victor  J.  Trunzo,    • 

Program  Manager,  Policy  &  Reemployment 
Services  Office  of  Trade  Adjustment 
Assistance 


ansitional  adjustment 
the  North  American 
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Appendix 


Petitioner  (unionAworkere/firm) 


Lockheed  Fort  Worth;  Fort  Worth  ^Wkrs) 


R  B  &  W  Corporatton  (lUP) 

ABEPP  AqyisMon  Corp.  dtia  Atitxjtt  &  Co., 
Marion  Otiion  Div.  (Co.). 

Atapco-ftmencan  Trading  &  Production  Co 
Gtobe  Weis  (GCIU). 

Soybean  Dental  Specialties;  Kerr  Corpora- 
tion (UAW). 

Allied  Signal  Aerospace;  Electric  Power  Op- 
erations (Co.). 

Tecnol;  Sports  Supports  (Co.) 

W.R.  Grace  &  Co.;  Construction  Products 

Division  (TEAWSTERS). 
Ouadrum  Telecommunications  Inc.  (Wkrs)  .. 

Telescope  Casual  Fumrture  (lUE) 

i-one  Star  Industries;  Nazareth  (Wkrs) 

Jervis  B.  Webb  Conipany;  Webb  Norfolk 

Conveyer  Division  (5IW). 
Asten  Dryer  Fatjrics,  Inc.  fCo.)  

SomervHIe  Papertwarti  Industries;  Roch- 
ester (Wkrs). 

CaMfomiB  ttenufacturing  Co..  Plant  «3; 
(IQMA). 

Mitel,  Inc.,  Mitel  Communications  Systems 
Inc  (Co.). 

Northwest  Environmental  Systems.  Irx;..  Ad- 
ministration &  Operations  (Wkrs). 

Wirekratt  Industries,  Inc.  (Co.)  

UHRCO  Inc.;  Adrian  (Wkrs)  


Location 


•Fort  Worth,  TX  . 

Kent.  OH  

Marion.  OH 

Bristol.  PA  

Romulus,  Ml 

Orangeburg,  SC 

Konawa,  OK 

WiWer,  KY 

Arab.  AL  

Granville,  NY  .... 
Nazareth,  PA  .... 
Cohasset,  MA  .. 

Waltertxiro.  SC 

Rochester.  NY  . 

St.  James.  MO  . 

Mt.  Laurel,  NJ  .. 

Seattle.  WA 

Mishawakai,  IN . 
Adrian.  Ml 


Date  Re- 
ceived at 
Governor's 
office 


11/07,S4 

11/03/94 
11/08/94 

11/04/94 

11/10/94 

11/18/94 

11/14/94 

11/21/94 

11/21/94 
11/16/94 
11/22/94 
11/28/94 

11/28/94 

11/17/94 

11/28/94 

11/28/94 

11729/94 

11/28/94 
11/01/94 


PetifronNo. 


.NAFTA-00276 

NAFrA-00277 
NAFTA-00278 

NAFTA-^)0279 

NAFrA-00280 

NAFrA-00281 

NAFTA-00282 

NAFTA-00283 

NAFrA-00284 
NAFTA-00285 
JMAFTA-tOQ286 
NAFTVM)0287 

NAFTA-O0288 

NAFTA-00289 

NAFTA-0Q290 

NAFTA-00291 

NAFTAt00292 

NAFTA-00293 
NAFTA-00294 


Articles  produced 


Inspection,  verification  and  repair  of  air- 
craft wire  harr»esses,  eiectrtcal  pane's. 
and  new  board  tooling 

Threaded  screws  and  nuts. 

Wiring  harnesses. 

Paper  related  filing  supplies. 

Endodontic  files  and  reamers  for  root  ca- 
nals treatments. 

Electronic  assemblies  tor  electric  power 
generation  systems. 

Apparel:  sportswear,  cutting,  sewing,  pack- 
ing, and  shipping. 

Manufacturing  of  fireproofing  chemicals. 

Payphones  and  payptione  assemtjiies.     . 

Summer  and  casual  furniture. 

Cement. 

Baggage  handling  conveyer  components 

Paper  machine  (Arthmg.  industrial  textite 

fat>ric. 
Printed  materials. 

Mens  &  boy's  heavy  outerwear  jackets. 

Technical  computer  services. 

Waste  disposal  services. 

Wire  harnesses  for  washing  machines. 
Continuous  feed  computer  paper. 


IFR  Doc.  94-30910  Filed  12-15-94.  e:45  ami 
BILUN6  CODE -4610-40^ 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  E>etermmation  Decisions 

General  wage  determination  decisions 
of  the  Secretarj'  of  Labor  are  issued  in 
accoKlanee  with.applicabli;  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
df  local  wage  conditions  and  data  made 
available  from  otlier  sources.  They 
specify  the  basic^hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevaihng  forthe  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  iin  the  localities  specified 
therein. 

The  determinations  in  <the8e  decisions 
cff -prevailing  xates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  fl,  by  authority  uf  the  Secretary 
of  Lobor  pursuant  to  the^provisionsof 
the  Davis-Bacon /Act  of  March  3.,  1931 


as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  toin  29  CFR  part  1   ' 
Appendi.x,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  .decisions  shall,  ii: 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not  • 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  isKuance 
of  these  determinations  as  prescribed  m 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry'  wage; 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 


impractical  and  contrary  to  the  publii: 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  fheirdate  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency.vkrhichever  i.s 
earlier  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  2'.J 
CFR  parts  1  and  .=5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  cif  overj-  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  rcquin?d.by 
an  applicable  Federal  prevailing  wage- 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
publishi^d  herein,  and  which  are 
contained  in  the  Government  Printiiip 
Office  (GPO)  document  entitled 
'General  Wage  Determinations  Issued 
Undisr  The  Davis-Bacon  And  Related 
.Acts.  '  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 
'  .\ny  person,  organization,  or 
go\'emmental  iigencj'  having  an  interest 


65082 
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in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW..  Room  S-3014, 
Washington.  DC  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination  No. 
VA940040  dated  September  30, 1994. 

Agencies  with  construction  projects 
pending,  to  which  this  wage  decision 
would  have  been  applicable,  should 
utilize  Wage  Decision  VA940037. 
Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2)(i)(A),  when  the  opening  of  bids 
is  less  than  ten  (10)  days  from  the  date 
of  this  notice,  this  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notify 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parenteses  following  the  decisions 
being  modified. 

Volume  1 

New  Jersey 
NJ940002  (Feb.  11.1994) 
N)940003  (Feb.  11.1994) 
N)940004  (Feb.  11. 1994) 
NJ940007  (Feb.  11.1994) 
N)940009(Feb  11.1994) 

Volume  II 

Maryland 

MD940021  (Feb.  11, 1994) 

MD940037  (Feb.  11. 1994) 

MD940O42.(Feb.  11. 1994) 
Virginia 

VA940004  (Feb.  11, 1994) 

VA940012  (Feb.  11, 1994) 

VA940013  (Feb.  11.1994) 

VA940016  (Feb.  11. 1994) 

VA940O21  (Feb.  11.1994) 

VA940026  (Feb.  11,  1994) 

VA940034  (Feb.  11. 1994) 

VA940037  (Feb.  11 .  1994) 

VA940042  (Feb.  U.  1994) 


Volume  III 

Alabama 
AL940008  (Feb 
AL940034  (Mar. 


11.1994) 
25, 1994) 


Friday.  December  16.  1994  /  Notices 
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Volume  IV 

Illinois 
IL940001  (Feb. 
IL940002  (Feb. 
IL940003  (Feb. 
IL940004  (Feb. 
IL940005  (Feb. 
IL940006  (Feb. 
IL940007  (Feb. 
IL940008  (Feb. 
IL940011  (Feb. 
IL940012  (Feb. 
IL940013  (Feb. 
IL940015  (Feb. 
IL940016  (Feb. 
IL940017  (Feb. 
IL940021  (Apr. 
IL940026  (Apr. 
IL940028  (Apr. 
IL940034  (Apr. 
IL940038  (Apr. 
IL940047  (Apr. 
IL940048  (Apr. 
IL940050  (Apr. 
IL940057  (Apr. 
IL940058  (Apr. 
IL940059  (Apr. 
IL940060  (Apr. 
IL940062  (Apr. 
IL940063  (Apr. 
IL940064  (Apr. 
IL940066  (Apr. 
IL940067  (Apr. 
IL940068  (Apr. 
IL940070  (Apr. 
IL940076  (Apr. 
IL940077  (Apr. 
IL940080  (Apr. 
IL940084  (Apr. 
1L940085  (Apr. 
IL940086  (Apr. 
IL940087  (Apr. 
IL940091  (Apr. 
IL940092  (Apr. 
IL940095  (Apr. 

Volume  V 

Louisiana 
LA940001  (Feb 
LA940004  (Feb 
LA940005  (Feb 
LA940009  (Feb 
LA940015  (Feb 
LA940016  (Feb 
LA940017  (Feb 
LA940018  (Feb 

Texas 
TX9400O3  (Feb 
TX940007 
TX940010 
TX940019 


1 1, 1994) 
1 1. 1994) 
11,1994) 
1 1, 1994) 
11,1994) 
1 1, 1994) 
1 1, 1994) 
1 1, 1994) 
11.1994] 
|1,  1994) 
11,1994) 
11,1994) 
1  1.  1994) 
1 1, 1994) 
5,1994) 
5,  1994) 
5.  1994) 
5, 1994) 
5, 1994) 
5.  1994) 
:5,  1994) 
5,  1994) 
5,  1994) 
15,  1994) 
15,  1994) 
15,  1994) 
15.  1994) 
IS,  1994) 
15,  1994) 
IS.  1994) 
15,  1994) 
15,  1994) 
15.  1994) 
15.  1994) 
15.1994) 
IS.  1994) 
15. 1994) 
15, 1994) 
IS.  1994) 
15, 1994) 
15,  1994) 
15,  1994) 
15.  1994) 


Volume  VI 

North  Dakota 
ND940001  (Fet 
ND940002  (Fet 
ND940O05  (Fet 
ND940019  (Api 
ND940024  (Api 
ND940027  (Ap 

South  Dakota 


UMI 


n. 
11, 
11, 
11, 
11, 
11, 
11, 
n. 

11. 


1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 


1994) 
(Feb(ll.1994) 

1994) 
(Febi  11. 1994) 


1994) 
.1994) 
.1994) 
1994) 
1994) 
1994) 


SD940002  (Feb.  11. 1994) 
SD940003  (Feb.  11, 1994) 
SD940005  (Feb.  11, 1994) 
SD940024  (Apr.  1, 1994) 
SD940041  (Apr.  1, 1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(C^*0)  document  entitled  "General  Wage 
Determination  Issued, Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county.  Subscriptions  may  be 
purchased  bom:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  D.C.  20402.  (202). 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  D.Q  this  9th  day  of 
December  1994. 
Alan  L.  Moss, 

Director,  Division  of  Wage  Determination. 
[FR  Doc.  94-30758  Filed  12-15-94;  8:45  am] 

.  BILUNQ  CODE  4S10-27-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 

ACTION:  Notice  of  permits  issued  Under 
the  Antarctic  Conservation  of  1978. 
Public  Law  95-541 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  imder  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office. 
Office  of  Polar  Programs,  Rm.  755. 
National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On 
November  8, 1994,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  appUcations 


received.  A  permit  was  issued  on 

December  7, 1994  to: 

David  F.  Paimelee — ^Permit  #95-027 

Nadene  G.  Kennedy, 

Permit  Office. 

(FR  Doc.  94-30882  Filed  12-15-94;  8:45  ami 

BILUNQ  CODE  7SS6-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-213. 50-245. 50-336, 50- 
423] 

In  the  Matter  of  Connecticut  Yankee 
Atomic  Power  Co.  and  Northeast 
Nuclear  Energy  Co.  (Haddam  Neck 
Plant  and  Millstone  Nuclear  Power 
Station,  Unit  Nos.  1, 2  and  3); 
Exemption 

I 

The  Connecticut  Yankee  Atomic 
Power  Company  (CYAPCO  or  the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-61  which 
authorizes  operation  of  the  Haddam 
Neck  Plant,  and  Northeast  Nuclear 
Energy  Company  (NNECO  or  the 
licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-21,  DPR- 
65  and  NPF-49  which  authorize 
operation  of  the  Millstone  Nuclear 
Power  Station.  Unit  Nos.  1  and  2,  and 
3  (Millstone)  respectively.  The  licenses 
provide,  among  other  things,  that  the 
Haddam  Neck  Plant  and  the  Millstone 
plants  are  subject  to  all  rules, 
regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  efiect. 

The  Haddam  Neck  Plant  is  a  single- 
unit  pressurized  water  reactor  located  at 
the  licensee's  site  located  in  Middlesex 
County,  Connecticut.  The  Millstone 
plants  consist  of  a  boiling  water  reactor 
and  two  pressurized  water  reactors 
located  at  the  licensee's  site  in  New 
London  County,  Connecticut. 
U 

The  rode  of  Federal  of  Regulations  at 
10  CFR  73  55,  "Requirements  for 
physical  protection  of  licensed  activities 
in  nuclear  power  reactors  against 
radiological  sabotage,"  paragraph  (a),  in 
part,  states  that  "the  licensee  shall 
establish  and  maintain  an  onsite 
physical  protection  system  and  security 
organization  which  will  have  as  its 
objective  to  provide  high  assurance  that 
activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety." 

The  Code  of  Federal  Regulations  at  10 
•  ;FR  73  55(d)    'Access  Requirements," 
paragraph  (1),  specifies  that,  "the 


licensee  shall  control  all  points  of 
persoimel  and  vehicle  access  into  a 
protected  area."  The  Code  of  Federal 
Regulations  at  10  CFR  73.55(d)(5)  also 
requires  that,  "A  numbered  picture 
badge  identification  system  shall  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
■    without  escort."  It  further  states  that 
■  individuals  not  employed  by  the 
licensee  (e.g.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  that  the 
individual,  "receives  a  picture  badge 
upon  entrance  into  a  protected  area 
which  must  be  returned  upon  exit  fium 
theprotected area.  *  *  ••• 

The  Ucensee  proposes  to  implement 
an  alternative  unescorted  access  system 
which  would  eliminate  the  need  to 
issue  and  retrieve  picture  badges  at  the 
entrance/exit  location  to  the  protected 
area  and  would  allow  all  individuals, 
including  contractors,  to  keep  their 
picture  badges  in  their  possession  when 
departing  the  Haddam  Neck  Plant  and 
the  Millstone  plants. 

By  letter  dated  September  28, 1994, 
the  licensee  requested  an  exemption 
bora  certain  requirements  of  10  CFR 
73.55(d)(5).  Specifically,  the  requested 
exemption  would  allow  individual, 
including  contractors,  who  have 
unescorted  access  to  retain  possession 
of  their  picture  badges  instead  of 
returning  them  as  they  exit  the 
protected  area. 

ni 

Pursuant  to  10  CFR  73.5,  "Specific 
exemptions,"  the  Commission  may 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest.  The 
Code  of  Federal  Regulations  at  10  CFR 
73.55  allows  the  Commission  to 
authorize  a  licensee  to  provide 
alternative  measures  for  protection 
against  radiological  sabotage  provided 
the  licensee  demonstrates  3iat  the 
proposed  measures  meet  the  general 
performance  requirements  of  the 
regulation,  and  that  the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage  equivalent 
to  that  which  would  be  provided  by  the 
regulation. 

Currently,  imescorted  access  into  the 
protected  area  for  both  employee  and 
contractor  personnel  into  the  Haddam 
Neck  Plant  and  the  Millstone  plants  is 
controlled  through  the  use  of  picture 
badges.  Positive  identification  of 
personnel  which  are  authorized  and 
request  access  into  the  protected  area  is 


established  by  security  personnel 
making  a  visual  comparison  of  the 
individual  requesting  access  and  that 
individual's  picture  badge.  In 
accordance  with  10  CFR  73.55(d)(5), 
contractor  personnel  are  not  allowed  to 
take  their  picture  badges  offeite.  hi 
addition,  in  accordance  with  the  plant's 
physical  security  plan,  the  licensee's 
employees  are  also  not  allowed  to  take 
their  picture  badges  offsite. 

The  proposed  system  will  require  that 
all  individuals  with  authorized 
unescorted  access  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  registered  vnth  their  picture 
badge  number  in  a  computerized  access 
control  system.  Therefore,  all  authorized 
individuals  must  not  only  have  their 
picture  badge  to  gain  access  to  the 

Erotected  area,  but  must  also  have  their 
and  geometry  confirmed.  All 
individuals,  including  contractors,  who 
have  authorized  unescorted  access  into 
the  protected  area  will  be  allowed  to 
keep  their  picture  badges  in  their 
possession  wheir  departing  the  Haddam 
Neck  Plant  and  the  Millstone  plants. 

All  other  access  processes,  including 
search  function  capability  and  access 
revocation,  will  remain  the  same.  A 
security  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resisting  structure.  It 
should  be  noted  that  the  proposed 
system  is  only  for  individuals  with 
authorized  unescorted  access  and  will 
not  be  used  for  those  individuals 
requiring  escorts. 

Sandia  National  Laboratories 
conducted  testing  which  demonstrated 
that  the  hand  geometry  equipment 
possesses  strong  performance 
characteristics  Details  of  the  testing 
performed  are  in  the  Sandia  report,  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices,"  SAND91 — 0276 
UC — 906  Unlimited  Release,  June  1991 
Based  on  the  Sandia  report,  the  false 
acceptance  rate  for  the  proposed  hand 
geometry  system  would  be  at  least 
equivalent  to  that  of  a  photo  picture 
identification  system.  The  site  security 
plans  will  also  be  revised  to  allow 
implementation  of  the  hand  geometry 
system  and  to  allow  employees  and 
contractors  with  unescorted  access  to 
keep  their  badges  in  their  possession 
when  leaving  tiie  Haddam  Neck  Plant 
and  the  Millstone  plants. 

IV 

For  the  foregoing  reasons,  the 
Commission  has  determined  that  the 
proposed  alternative  measures  for 
protection  against  radiological  sabotage 
meet  the  same  high  assurance  objective 
and  the  general  performance 
requirements  of  10  CFR  73.55.  In 
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addition,  the  staff  has  deteimined  that 
the  oveiall  level  of  the  proposed 
system  s  perfunnance  will  provide 
protectian  agaiiut  radiological  sabotege 
equivalent  to  that  which  is  provided  by 
the  current  system  in  accordance  with 
10  CFR  73.55. 

Accordingly,  the  CommisMon  has 
determined  that,  pursuant  to  10  CFR 
73.5,  the  exemption  is  authorized  by 
law  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security  and  is  otherwise  in  the  public 
interest  and  hereby  grants  an  exemption 
from  those  requirements  of  10  CFR 
73.55(d)(5)  relating  to  the  returning  of 
picture  hedges  upon  exit  from  the 
protected  area  sudi  that  individuals  not 
employed  by  the  licensee,  Le., 
contractors,  who  are  authorized 
unescorted  access  into  the  protected 
area,  can  take  their  badges  ofisite. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
issuance  of  this  exemption  will  have  no 
significant  impact  oo  the  quality  of  ' 
human  environment  (59  PR  63385). 

This  exemption  is  effective  upon 
issuance. 

Daied  at  Rockville,  Maryland  the  9th  day 
of  December  1994. 

For  the  Nudev  Regulatory  Conimissiaa. 
John  F.  Slolz. 

Acting  Director,  Division  ofHeactor  Pmiects — 
1/U,  OfpceofNadearReactorBegulation. 
|FR  Doc.  94-30933  Filed  12-15-94-,  8:45  ami 
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(Docket  No.  S»-327] 

Tennessee  VaOey  Aulhoftty  (Sequoyah 
Nuclear  Plant,  Unit  1);  Exemption 

I 

The  Tennessee  Valley  Authority 
(TV A)  is  the  holder  of  Facility  Operating 
License  No  DPR-77.  which  authorizes 
operation  of  the  Sequoyah  Nuclear 
Plant.  Unit  1  (the  facility.  Unit  1).  The 
license  provides,  among  other  things, 
that  the  facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  consists  of  a  pressurized 
water  reactor  located  on  TVA's 
Sequoyah  site  in-Soddy  Daisy.  Hamihon 
County,  Tennessee 

II 

Si3ction  nr  D  3  of  Appendix  J  to  10 
CFR  Part  50  requires  that  Type  C  local 
leak  rate  tests  (LLRTs)  be  performed 
during  reactor  ^utdown  for  refueling, 
or  other  convenient  intervals,  but  in  no 
case  at  mtervals  greater  than  2  years. 
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On  March  2.  1993,  SQN  Unit  1 
entered  a  force(  outage  and  started  the 
Cycle  6  refuelii  g  outage.  All  Type  B  and 
l^peCLLSTs  vera  (HeforiEwd  diuing 
the  outage,  whi  dh  eoded  in  December 
1993.  The  vadt  returned  to  service  on 
April  20, 1994.  bue  to  the  length  of  the 
outage,  a  number  of  LLRTs  that  were 
performed  earlt  in  the  outage  were 
reperfonned  pnor  to  conducting  the 
containment  integrated  leak  rate  test 
(OLRT)  in  Dec^ber  1993.  LLRTs  of 
values  that  wer  i  initially  tested  between 
April  3  and  Jul; '  19. 1993,  however, 
were  not  retesti  d  because  of  schedule 
restraints  assoc  ated  with  the  OLRT 
Since  the  2-yeaf'  time  interval  for  the 
Type  C  value  pftntrations  that  were  not 
retested  will  e^ire  starting  in  April 
1995.  Unit  1  wAuld  be  forced  to  shut 
down  at  that  time  to  perform  the  tests 
unless  a  schediilar  exemption  is 
granted.  ] 

The  next  Unil  1  refueling  outage  is 
scheduled  to  start  in  September  1995. 
Therefore,  the  toensee  has  proposed  an 
exemption  to  allow  a  one-time 
deferment  of  th0  Appendix  )  interval 
requirement  fol  the  affected  Type  C 
valve  penetration  tests  from  April  3, 
1995,  until  Octiber  1, 1995,  a  tot^  of 
approximately  181  days  for  the  first 
valve  tested  during  the  Cycle  6  outage. 

The  extensio|i  would  affect  126 
isolation  valve$  of  242  valves  in  the  leak 
rate  test  progra^  and  are  listed  in  the 
submittal.  Thejj  are  considered  by  the 
licensee  to  be  l^ak  tight  and  in  good 
condition,  which  was  verified  by  the 
leak  rate  tests  performed  during  the 
Cycle  5  refuelii^  out^e.  Based  en  the 
present  total  integrated  containment 
leak  rate  that  a<^unts  for  less  than  93 
percent  of  the  Q  75  La  limit,  the  licensee 
believes  that  the  remaining  margin  is 
sufficient  to  ea  iure  that  any  incremental 
increase  in  leal  age  because  of  the 
extension,  will  not  result  in 
unacceptable  a4-found  test  results.  Also, 
based  on  historical  data,  (he  licensee 
believes  that  an  y  incremental  increase 
in  leakage  from  these  valves  because  of 
the  extension  v  ould  be  small.  In 
addition,  the  vi  Ives  were  included  in 
the  boundary  f(  r  the  Last  Type  A  test 
that  was  perfor  aed  m  December  1993, 
and  have  been  iubjectHd  tu  improved 
maintenance  pmctices  that  provide 
increased  assumnce  that  they  will  be 
capable  of  perfuming  their  intended 
safety  function 

m 

Pursuant  to  lb  CFR  50  12.  the 
Commission  mi  y.  upon  application  by 
any  interested  ;  erson  or  upon  its  own 
exemptions  from  the 
10  CFR  Part  50  whan  (1) 
are  authorized  by  law. 


initiative,  grant 
requirements  o 
the  exemptions 


UMI 


will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security;  and 
(2)  when  special  circiunstances  are 
present.  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(aK2Kii).  "Application  of  the 
regulation  in  the  particuln' 
circumstances  Would  not  serve  the 
.  imderlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  *  *  *" 

The  imderlying  purpose  of  the 
requirement  to  perform  Type  C 
containment  leak  rate  tests  at  intervals 
not  to  exceed  2  years,  is  to  ensure  that 
any  potential  leakage  pathMrays  through 
the  contaiimient  boundary  are  identified 
within  a  time  span  that  prevents 
significant  degradation  from  omtinuing 
or  being  unknown,  and  long  enough  to 
allow  the  tests  to  be  conducted  during 
scheduled  refueling  outages.  This 
interval  was  originally  polished  in 
Appendix  J  wboi  refueling  cycles  were 
conducted  at  approximately  annual 
intervals  and  has  not  been  changed  to 
reflect  18-month  or  2-year  operating 
cycles.  It  is  not  the  intent  of  the 
regulation  to  require  a  plant  shutdowm 
solely  for  the  purpose  of  conducting  the 
periodic  leak  rate  tests.  Based  on 
historical  data  at  SQN,  any  incremental 
increase  in  leakage  because  of  the 
extension  would  be  small.  Improved 
maintenance  practices  implemented 
during  the  Unit  1  Cyt^  5  outage,  and 
continued  in  the  Unit  1  Cycle  6  outage 
provide  increased  assurance  that  these 
components  will  perform  their  safety 
function.  Therefore,  since  the  maximum 
extension  is  relatively  short 
(approximately  181  days  for  the  first 
valve  tested  during  the  Cycle  6  outage) 
compared  to  the  2-year  test  interval 
requirement,  it  is  unlikely  that 
substantial  degradation  of  the  valves 
leading  to  the  failure  of  the  containment 
to  perform  its  safety  function  would 
occur.  As  a  result,  the  application  of  the 
regulation  in  the  particular 
circimistances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
nUe 

IV         „^, 

For  die  foregoing  reasons,  the  NRC 
staff  has  concluded  that  the  licensee's 
proposed  increase  of  the  2-year  time 
interval  for  performing  the  Type  C  Leak 
Rate  Tests  of  the  valves  specified  in  the 
application  until  the  Cycle  7  refueling 
outage  will  not  present  an  undue  risk  to 
public  health  and  safiety  and  is 
consistent  with  the  common  defense 
and  security  The  NRC  staff  lias 
determined  that  there  are  special 
circumstances  present.  «s  specified  m 
10  CFR  50  12(a)(2).  sudi  that 


apph(»tion  of  10  CFR  Part  50,  Appendix 
J,  Section  ni.D.3  is  not  necessary  in 
order  to  achieve  the  underlying  purpose 
of  this  regulation. 

Acconfingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  endanger  fife  or  property 
or  common  defense  and  security,  and  is, 
otherwise,  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  theTeimessee  Valley  Authority 
exemption  from  the  requirements  of 
Section  in.D.3  of  Appendix  J  to  10  CFR 
Part  50  for  Unit  I  as  requested  in  the 
submittaL 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (59  FR  63387). 

This  exonption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Marviand,  this  Sth  day 
of  December  1994. 

For  the  Nuclear  Regulatory  Coiaraiscion. 
SlmnA.Vai8a. 

Director.  Division  ofReOdor  Projects— l/U, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Dec  94-^30934  Filed  12-15-94: 8:45  am) 
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[Doclwt  Nes.  S0-2S0  and  50-281] 

Virginia  Electric  and  Power  Co.;  Notice 
of  ConaideFaflon  of  Issuance  of 
Amendment  to  FacHity  OpcMating 
Uceese  and  Opportunity  for  a  Clearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
32  andDPR-37,  issued  to  Virginia 
Electric  and  Power  Company  (the 
licensee),  for  operation  of  the  Surry 
Power  Station.  Units  1  and  2,  located  in 
Surry  Cotuty,  Virginia. 

The  proposed  amendment  would 
revise  the  Surry,  Units  1  and  2 
Tedmical  Specifications  (TS)  to 
increase  the  presently  rated  core  power 
level  of  2441  M^watts  thermal  (MW.) 
in  accordance  with  the  licensee's 
application  for  amendments  dated 
August  30, 1994.  The  proposed  changes 
correspond  to  approximately  a  4.3% 
increase  from  the  currently  licensed 
core  power  of  2441  MW,.  hi  addition, 
revision  would  be  made  to  the  Surry 
operating  licenses,  the  TS  Bases,  and 
administrative  changes  are  being  made 
to  the  afiiscted  pages  to  eliminate  the 
discussion  of  two-lobp  operation  and  to 
capitalize  defined  words  and  system 
names.  Moreover,  the  licensing  basis 
assessment  includes  a  review  of  the 
accident  analyses,  component  and 


system,  emergency  operating 
procedures,  affected  TS  pages  and 
appropriate  sections  of  the  Updated 
Final  Safety  Analysis  Report. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  January  17. 1995.  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  fedUty  operating  ficense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  btterested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Doctunent  Room,  the  Gehnan 
Building.  2120  L  Street.  NW.. 
Washhngton.  DC  and  at  the  local  public 
dociunent  room  located  at  the  Swem 
Library.  College  of  William  and  Mary. 
Williamsburg,  Virginia  23185.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Qiairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  me 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject-matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 


Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  the  proceedmg.  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  htigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documients  of  vidiich  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  estebUsh  those  facts  or 
expert  (pinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
appUcant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  vdiich.  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplfflnent  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
Intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross  examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretory  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW„  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  t«i  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  248-5100 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Dategram  Identification  Number  N1023 
and  the  following  message  addressed  to 
David  Matthews  petitioner's  name  and 
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telepbone  numbar;  date  petitioB  was 
maiied;  plant  name;  and  publication 
date  and  page  numbCT  of  this  Federal 
Regifller  notice.  A  copy  of  the  petition 
shflNiId  also  be  sent  to  the  OCBce  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  and  to  Michael  W.  Maupin. 
Esq..  Hunton  and  Williams,  Riverfront 
Plaza,  East  Tower.  951  E  Byrd  Street. 
Richmond,  Viiginia  23219.  attorney  for 
the  licensee. 

h4ontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  bearing  wiU  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  tliis 
action,  see  the  application  for 
amendment  dated  August  30, 1904, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW  ,  Washington.  DC,  aiul  at  the 
local  public  document  room  located  at 
the  Swem  Library,  College  of  William 
and  Mary,  Williamsbuig,  Virginia 
23185. 

Dated  «  Rockville.  Maryland,  this  Stti  day 
of  December  1994. 

For  the  Nudear  Regulatory  Commission. 
Mohan  C  Thadaai, 

Acting  Director.  Pro;eci  Directorate.  11-2. 
Division  {^Reactor  Projects— i/H.  Office  of 
Sudear  Reactor  Regutatioa. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

N«w  Application  Procedures  for 
Federal  Jobs  (Elimination  of  SF 171, 
ApplicMon  for  Federal  Employment) 

agency:  Office  of  Personnel 
Management  (0PM). 
ACTKM:  Notice. 


SUMMARY:  This  notice  announces  a  new 
application  process  for  Federal  jobs. 
Beginning  on  January  1. 1995.  Federal 
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agencies  may  m  >t  require  an  SF  171. 
Application  fox  Fed«al  Employment 
Instead,  applia  nts  may  apply  for  most 
jobs  with  a  resu  me.  the  Optional 
AppUcadon  for  Federal  Employmait,  or 
any  other  writu  n  fionnat  of  their  choice. 
For  unique  job^  with  spedalizad 
requirements  Oi  jobs  filled  through 
automated  systems,  agencies  may  have 
been  authorize<)  to  require  special 
forms.  I 

A  new  OPM  iyer.  Applying  for  a 
Federal  Job.  describes  what  applicants 
should  include  in  their  resumes  or 
applications.  The  flyer  and  the  Opti<mal 
Application  forjFederal  Employment  are 
being  printed  far  distribution  in 
December.  Applicants  can  get  copies 
beginning  in  E^ember  from  local  CH'M 
Employment  Information  Offices,  by 
calling  OPM's  ^tomated  telephone 
system  at  912-^  57-3000  or  by  TDD  at 
912-744-2299.  Hiese  items  will  also  be 
available  in  Dedember  in  electronic 
format  from  OP|4's  bulletin  board  at 
912-757-3100.1 

By  February,  3PM  plans  to  make  the 
flyer  available  i  i  alternative  media 
formats  (BrailleJ  laige  print,  audio  tape, 
and  computer  (Msk)  for  persons  with 
disabilities.  In  ^d<htioa.  beginning  in 
December  any  nplicant  may  use  the 
electronic  Optienal  Application  file  and 
any  word  processing  software  to 
produce  and  pr^t  a  completed 
application  fon  i.  (See  question  6 
below). 

Before  appoii  tment.  agencies  will  ask 
individuals  to  domplete  a  Declaration 
for  Federal  Employment  to  determine 
their  suitabilityifor  Federal 
employment.  T|ie  Declaration  for 
Federal  Employ  ment  replaces  the  SF 
61-B.  Declaratii  in  of  Appointee,  and 
will  also  be  ava  lable  in  December. 
FOR  FURTHER  IM  ORMATION  CONTACT: 
Concerning  the  spplication  procedures- 
Richard  Whitfotd  or  Stephen  McGarry 
on  202-606-26(5  or  TDD  at  202-605- 
0023.  Concemimg  the  Declaration  for 
Federal  Employment:  Joe  Nordsieck  on 
202-376-3800. 

L'  S.  Office  of  Per  onnel  Managemcot. ' 
fames  B.  King, 
Director. 

SUPPLEMENTARY  INFORMATION:  hi  a  June 
22. 1994,  Federal  Register  notice  (59  FR 
32290)  OPM  antiounced  its  request  to 
the  Office  of  M^agement  and  Budget 
(0MB)  imder  the  Paperwork  Reduction 
Act  for  clearan<c  of  proposed  job 
application  protediu'es  to  replace  the  SF 
171,  Application  for  Federal 
Employment.  Q^B  has  approved  the 
new  application  procedures  to  take 
effect  on  January  1, 1995.  the  day  after 
the  OMB  authoi  ization  for  the  SF  171 
expires  on  Decc  naber  31 .  1994. 
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After  the  SF  171  expiies.  Federal 
agencies  may  not  require  applicants  to 
submit  it.  Applicants  may  file  for  most 
jobs  using  a  resume,  the  Optional 
Application  for  Federal  Emi^yment.  or 
any  other  written  format  of  their  choice, 
inchiding  an  SF  171.  Agencies  are 
authorized  to  use  this  process  for 
positions  in  the  competitivie  service,  the 
excepted  service  and  the  Senior 
Executive  Service. 

The  following  Questions  and  Answers 
give  more  information  on  the  new 
apphcation  procedures. 

(1)  Why  did  OPM  develop  the  new 
procedures? 

In  its  September  1993  report.  Creating 
a  Government  that  Works  Better  &  Costs 
Less,  the  National  Performance  Review 
recommended  that  OPM  eliminate 
standard  application  fcHms  because 
their  length  and  complexity  discourage 
applicants  from  seeking  Federal  jobs. 
OPM  agreed  to  eliminate  the  SF  171. 
Application  for  Federal  Employment. 
and  associated  forms,  the  SF  171-A. 
Continuation  Sheet  for  SF  171,  and  the 
SF  172,  Amendment  to  Appli(»tion  for 
Federal  Employment  as  of  December  31, 
1994.  An  interagency  task  force 
recommended  new  application 
procedures  that  let  applicants  choose 
the  format  of  their  application.  In 
addition  to  giving  applicants  more 
flexibility  (but  also  give  Federal 
agencies  the  material  needed  for 
evaluation),  another  goal  was  to  separate 
the  qualifications  and  suitabifity 
information  .Suitability  information  ^11 
be  collected  on  the  Declaration  for 
Federal  Employment.  4See  question  22.) 

(2)  What  groups  were  involved  in 
developing  the  new  procedures? 

An  interagency  tasK  force  representing 
16  Federal  agencies  recommended  the 
new  application  procedures.  OPM  then 
sought  comments  from  the  National 
Partnership  Council,  the  Interagency 
Advisory  Group  (representing  90 
agencies),  unions  with  national 
consultation  rights  with  OPM,  and 
organizations  representing  major 
constituent  groups.  The  new  procedures 
were  published  m  the  June  22, 1994, 
Federal  Register 

(3)  Is  the  final  application  process 
basically  the  same  as  the  June  22, 1994 
Federal  Register  proposals? 

Yes,  although  tnere  are  some  editotiai ' 
and  stylistic  changes  in  the  flyer  and 
forms  Samples  of  the  final  materials  arc 
appended  to  tius  notice.  One  change,  in 
response  to  comments  received,  was  the 
deletion  of  birth  date  from  information 
apphcants  are  required  to  submit  with 
their  |ob  application  or  resume.  Several 
commenters  noted  privacy  issues,  the 
potential  for  age  discrimination,  and 
that  for  the  vast  majority  of  jobs,  it  is 
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sufficient  for  agencies  to  obtain  the  date 
of  birth  only  from  job  finalists.  For  the 
few  posiUons  such  as  law  enforcement 
where  age  is  a  factor,  agency  vacancy 
announcements  can  ask  appUcants  to 
give  their  age. 

(4)  What  provisions  have  been  made 
for  appUcants  with  disabihties? 

The  flyer.  Applying  for  a  Federal  Job, 
will  be  available  in  Braille  and  large 
print  and  on  audio  tape  and  computer 
disk.  (The  flyer  tells  appUcants  what  to 
include  in  their  resumes  or  appUcations 
for  Federal  jobs.)  Beginning  in  February, 
individuals  who  want  these  alternative 
formats  may  request  them  by  calling 
912-757-3000  or  TDD  912-744-2299. 

In  addition,  in  December  the  flyer  and 
the  Optional  Application  for  Federal 
Employment  will  be  available  through 
OPM's  electronic  bulletin  board.  See 
question  6  below  for  specific 
instructions. 

(5)  How  will  the  OPM  pubUcize  the 
new  apphcation  process? 

OPM  has  planned  a  major  pubUcity 
campaign  including  news  releases  and 
mailings  to  Federal  offices,  State 
Employment  Service  offices,  State 
Vocational  RehabiUtation  Services 
offices,  coUeges  and  universities,  and 
other  major  constituency  groups.  The 
mailing  will  include  the  new 
apphcation  materials,  as  well  as  a  poster 
and  a  flyer  describing  OPM's  automated 
employment  information  systems. 

(6)  How  will  the  appUcants  get  the 
new  apphcation  materials? 

Beginning  in  December,  copies  will  be 
available  from  several  sources. 
Applicants  may  call  or  visit  local  OPM 
Employment  hiformation  Offices  or  they 
may  call  OPM's  automated  telephone 
system  at  912-757-3000  and  listen  for 
the  message  on  how  to  request  forms. 
Information  is  also  available  by  TDD  at 
912-744-2299. 

Applicants  can  also  get  the  materials 
through  OPM's  electronic  bulletin 
board. 

(1)  Call  the  Federal  Job  Opportunities 
Board  (FJOB)  at  912-757-3100, 

(2)  At  the  main  menu,  select 
"Opportunities  for  Federal 
Employment," 

(3)  Select  "Apphcation  Information 
and  Forms,"  and 

(4)  Read  or  download  the  files.  Note 
appUcants  may  use  the  electronic 
"Optional  Apphcation  file"  and  any 
word  processing  software  to  produce 
and  print  a  completed  application  form 

(7)  May  appUcants  use  commercial  PC 
software  to  prepare  their  resume,  the 
Optional  Apphcation  for  Federal 
Employment,  or  apphcation  in  another 
format? 

Yes.  See  question  above.  Also, 
applicants  may  use  any  PC  software  to 
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help  prepare  their  apphcation,  but  they 
are  responsible  for  making  sure  that 
their  application  contains  cdl  the 
information  requested  in  the  flyer. 
Applying  for  a  Federal  Job,  and  in  the 
vacancy  announcement. 

(8)  hi  August  1994,  OPM  issued  a 
bulletin  giving  agencies  the  opportunity' 
to  order  the  new  apphcation  materials 
by  "riding"  OPM's  printing  request  to 
GPO.  If  an  agency  did  not  order  then, 
how  may  they  obtain  the  new  materials' 
The  General  Services  Administration 
(GSA)  will  stock  the  new  forms  some 
time  m  February.  Agencies  may  order 
the  forms  through  the  GSA  Supplv 
Center  Catalog. 

The  stock  numbers  of  the  new 
materials  are  as  follows: 
Applying  For  a  Federal  Job  (OF  510) 

NSN 7540-01-351-9177 
Optional  Apphcation  for  Federal 
Employment  (OF  612),  NSN  7540-01- 
351-9178 
Declaration  for  Federal  Employment 
(OF  306),  NSN  7540-01-368-7775 
(9)  OMB  approved  the  new 
application  procedures  for  a  3-year 
period.  What  will  happen  after  the  OMB 
authorization  expires? 

OMB  approves  information 
collections  from  the  public  under  the 
Paperwork  Reduction  Act.  Three  years 
is  the  maximum  authorization  period. 
At  the  appropriate  Ume,  OPM  will  seek 
renewal  of  the  OMB  authorizaUon.  The 
forms  do  not  show  the  expiration  date 
so  they  will  be  usable  in  the  future 
when  the  authorization  is  extended. 

(10)  Did  OMB  also  approve  OPM's  use 
of  computer-assisted  systems  to  rate 
applicants? 

Yes.  OMB  approved  OPM's  use  of  the 
revised  optical  scan  forms  (1203  series) 
that  collect  appUcant  information  and 
qualifications  m  a  format  suitable  for 
automated  processing.  The  revised 
forms  no  longer  contain  questions 
related  to  suitability  because  agencies 
will  obtain  that  uiformation  through  the 
new  Declaration  for  Federal 
Employment. 

OMB  also  approved  OPM's  collecUon 
of  appKcant  information  through  the 
Telephone  Apphcation  Processing 
System  (TAPS)  used  to  fill  certain  jobs. 
(11)  Can  a  Federal  agency  design  its 
own  form  and  seek  OMB  approval  for  its 
use? 

A  proUferation  of  Government 
application  forms  would  be  counter  to 
the  National  Performance  Review 
objective  of  simplifying  the  job 
application  process.  OMB  will  consider 
requests  for  agency-specific  forms  only 
for  unique  jobs  with  highly  specialized 
requirements  or  for  special  forms 
needed  for  a  computer-assisted 
appUcation  system. 


(12)  Can  a  Federal  agency  require  all 
appUcants  to  use  the  new  Optional 
AppUcation  for  Federal  Employment' 

No.  But  if  an  agency  fiUs  fobs  through 
an  automated  system  that  uses  a 
computer-compatible  version  of  the 
form  that  is  otherwise  identical,  it  may 
require  the  computer-compatible  form. 
OMB  and  GSA  approval  is  not  required 
for  an  otherwise  identical,  computer- 
compatible  Optional  Apphcation  for 
Federal  Employment.  Agency  forms 
management  officials  wiU  find 
instiuctions  in  GSA's  Federal 
Information  Resources  Management 
Regulation  Bulletin  B-3,  Revision  1.  Use 
of  a  non-identical,  computer-compatible 
appUcation  would  require  OMB  and 
GSA  approval  even  if  it  asks  for  die 
same  information  as  the  Optional 
Application  for  Federal  Employment. 
(13)  Can  a  Federal  agency  require  its 
own  employees  to  file  for  vacancies 
using  a  particular  form? 

Yes.  When  recruiting  fixim  only  its 
own  employees  and  not  seeking 
candidates  through  outside-the-register 
or  competitive  examining,  an  agency 
may  require  a  particular  form,  for 
example,  the  Optional  Application  for 
Federal  Employment.  Although  it  may 
make  existing  suppUes  of  the  SF  171 
available  to  its  employees,  an  agency 
may  not  require  the  SF  171  because  after 
December  31, 1994,  it  is  no  longer  an 
authorized  form.  OMB  approval  is  not 
required /or  a  form  Uiat  seeks  job-related 
information  only  fiom  an  agency's  own 
employees.  An  agency's  "own 
employees"  are  its  current  employees, 
not  former  employees  with 
reinstatement  eligibiUty,  and  not 
employees  from  other  agencies.  An 
agency  for  this  purpose  is,  for  example, 
the  Department  of  Agriculture,  the 
Department  of  the  Navy,  and  die 
Environmental  Protection  Agency 

(14)  What  is  the  status  of  agency- 
specific  application  forms  approved  by 
OMB  prior  to  the  implementation  of 
these  new  application  procedures? 

Each  agency  should  check  with  its 
forms  management  office  That  office 
will  probably  consult  with  the  agency's 
OMB  desk  officer  to  determine  how  the 
new  process  impacts  on  existing  OMB 
approvals. 

(15)  Given  that  the  SF  171  is 
authorized  only  through  the  end  of 
1994,  can  an  agency  require  the  SF  171 
in  a  vacancy  announcement  issued  in 
1994  with  a  closing  date  in  1995? 

If  an  agency  issues  a  vacancy  notice 
that  opens  in  1994  but  closes  on  or 
before  January  31, 1995.  the  agency  may 
require  applicants  to  submit  an  SF  171 
Similarly,  an  agency  must  close  by 
January  31, 1995,  any  open  continuous 
announcement  that  requires  an  SF  1 71 
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Any  announcement  issued  on  or  after 
January  1. 1905.  may  not  require  the  SF 
171 

(16)  How  should  agencies  handle 
incomplete  applications,  i.e., 
applications  that  do  not  contain  all  the 
mformation  requested  in  the  vacancy 
announcement? 

Each  agency  needs  to  establish  a 
policy  on  how  it  will  handle  incomplete 
applications.  It  may  decide  not  to 
consider  incomplete  appUcations,  to  ask 
applicants  for  the  missing  information, 
or  to  rate  incomplete  applications  as  is. 
All  applicants  for  a  particular  vacancy 
must  be  treated  in  the  same  way  It 
would  be  helpful  and  more  fair  to 
applicants  if  agency  vacancy 
announcements  stated  the  policy  on 
incomplete  applications. 

(17)  The  new  procedures  tell 
applicants  to  submit  proof  with  their 
applications  if  they  claim  5  point 
veterans'  preference.  Should  agencies 
reject  applications  that  do  not  include 
proof  of  5  point  preference? 

Currently,  applicants  for  civil  service 
examinations  submit  proof  at  the  time  of 
selection.  However,  the  interagency 
work  group  (see  question  2)  concluded 
that  waiting  until  the  end  to  verify  5 
point  preference  flowed  down  the 
selection  process.  To  phase  in  this  new 
requirement  without  harming 
preference  eligibles,  OPM  strongly 
suggests  that  agencies  not  reject 
applications  that  lack  proof  of  5  point 
preference  but  instead  ask  the  veterans 
to  submit  it  promptly 

(18)  What  part  does  the  agency 
vacancy  announcement  play  in  the  new 
application  process? 

The  vacancy  announcement  is  key;  it 
tells  applicants  what  information  the 
agency  needs.  The  vacancy 
announcement  can  request  any  job- 
related  information  necessary  to 
evaluate  candidates  for  the  position(s) 
'  and  any  information  required  by  law, 
such  as 

Identification,  including  name,  address, 
Social  Security  Number,  date  of  birth. 
phone  numbers. 
)ob  related  qualiHcations,  such  as  work 
experience,  education,  minimum 
college  credits  for  professional 
positions,  traming,  licenses, 
accomplishments,  evidence  of 
specialized  knowledge,  skills,  and 
abilities. 
Personal  information  to  satisfy  general 
legal  requirements,  when  applicable, 
such  as  citizenship,  veterans' 
preference,  minimum  and  maximum 
age  requirements,  and  proof  of 
competitive  status 
Applicant  preferences,  where 
applicable,  such  as  work  location. 


work  schedule,  type  of  employment 

(permanent  ( r  temporary). 

OPM's  flyer,  Applying  for  a  Federal 
Job,  tells  appli(  ants  they  must  fiimish 
the  informatioi  requested  in  the  flyer 
and  the  inform  ition  requested  in  the 
agency  vacanc]  annoimcement.  The 
flyer  also  tells  ( ipplicants  not  to  send 
certain  informi  tion,  for  example,  college 
transcripts,  un.  ess  requested  in  the 
vacancy  annou  icement. 

(19)  May  an  Agency  use  the  flyer. 
Applying  for  a  Federal  Job,  in 
conjunction  wxh  its  vacancy 
announcements  to  tell  appUcants  what 
to  include  in  tljeir  resumes  or 
applications?  I    ' 

Yes.  The  flyqr  is  intended  to  help 
agencies  comnjimicate  with  applicants 
about  the  typei  of  information  to 
include  in  their  applications.  The 
vacancy  announcement  may  repeat  all 
the  informatio^  requested  in  the  flyer  or 
a  copy  of  the  fwer  may  be  attached  to 
the  vacancy  annoimcement.  If  the 
vacancy  annoificement  merely 
references  the  llyer,  applicants  need  to 
know  where  tley  can  get  a  copy  to 
assure  their  ai»>lications  are  complete. 
Until  the  procedures  become  widely 
known,  agencies  may  want  to  include 
full  informatioh  in  their 
announcementk. 

(20)  Can  vacincy  announcements 
require  apphcants  to  describe  all  their 
work  experience  over  a  period  of  years, 
for  example,  tq  show  where  they  were 
employed  ovei  the  past  5  years? 

Since  a  goal  sf  the  new  application 
process  is  redu  cing  the  burden  on 
applicants,  the  y  should  be  asked  to 
describe  only  j  ib-related  qualifications 
rather  than  the  ir  entire  work  history 
over  a  period  c  f  years. 

(21)  Can  age  icies  require  applicants 
to  certify  on  th  ^ir  resumes  that  the 
information  th  ;y  have  provided  is 
correct? 

This  certific  ition  is  not  needed  at  the 
beginning  of  tl  e  employment  process. 
Before  appoini  ing  an  individual,  the 
agency  will  ge  the  certification  on  the 
Declaration  foi  Federal  Employment. 
(See  next  ques  ion.)  The  optional 
application  ah  a  contains  a  certification 
and  the  flyer  a  erts  applicants  that  they 
will  be  require  i  to  sign  a  certification. 

(22)TheSF  171  contained  questions 
about  an  appli  :ant's  suitability  for 
Federal  emplo  ?ment.  Under  the  new 
procedures  ho  v  will  agencies  obtain 
this  informatic  n? 

Suitability  c  aestions  are  now 
included  on  tl  e  new  Declaration  for 
Federal  emplo  rnient.  Separating  this 
sensitive  infer  nation  from  the  job 
application  mi  kes  it  possible  to  restrict 
access  to  the  ii  [formation  and  thus  to 


give  greater  protection  to  an  individual's 
privacy. 

(23)  Is  the  new  Declaration  for  Federal 
Employment  required  for  all  Federal 
civUian  service  appointments  or  just 
appointments  in  the  competitive 
service? 

Before  anyone  can  be  appointed  or 
converted  to  a  new  appointment  in  the 
competitive  service,  the  excepted 
service,  or  the  Senior  Executive  Service, 
he  or  she  must  execute  a  Declaration  for 
Federal  Employment.  In  addition,  the 
form  may  be  needed  in  position 
changes,  for  example,  for  agency 
determinations  concerning  nepotism 
and  for  OPM  background  investigations. 
OPM  will  publish  specific  requirements 
in  The  Guide  to  Processing  Personnel 
Actions. 

(24)  At  what  point  in  the  hiring 
process  should  agencies  require 
individuals  to  complete  the  new 
Declaration  for  Federal  Employment? 

An  individual  must  complete  the 
form  before  he  or  she  is  appointed,  but 
agencies  should  not  routinely  ask 
appUcants  to  submit  a  Declaration  along 
with  their  resume  or  appUcation.  A 
major  reason  for  creating  the  Declaration 
was  to  separate  qualifications 
information  from  suitability  information 
so  that  agencies  could  better  protect  the 
privacy  of  individuals  by  restricting 
access  to  more  sensitive  background 
data.  Given  the  privacy  concerns  and 
the  intent  to  reduce  the  burden  on 
applicants,  OPM  strongly  encourages 
agencies  to  require  the  Declaration  only 
from  the  job  finalists  who  have  met  all 
qualifications  requirements  except 
where  to  do  otherwise  would  have  a 
significantly  adverse  impact  on  the 
hiring  process. 

(25)  Can  agencies  use  the  SF  61-B, 
Declaration  of  Appointee,  after 
December  31, 1994? 

No,  the  OMB  authorization  for  that 
form  expires  on  December  31, 1994. 
After  that  date  agencies  must  use  the 
new  Declaration  for  Federal 
Employment  before  appointing  an 
individual  in  the  Federal  civilian 
service 

(26)  After  December  31, 1994,  if  an 
applicant  chooses  to  use  the  SF  171  as 
an  application  form,  must  he  or  she 
complete  the  Background  Information 
section  (items  37-47  on  conduct  and 
suitability)?  Must  the  individual  sign 
the  application' 

No  An  applicant  using  the  SF  171  by 
choice  is  required  to  provide  only  the 
information  in  OPM's  flyer  Applying  for 
a  Federal  Job  and  in  the  agency  vacancy 
announcement  The  hiring  agency  will 
obtain  the  suitability  information  and 
signature  through  the  new  Declaration 
for  Federal  Employment. 


(27)  Did  OMB  approve  the  proposed 
collection  of  information  relating  to 
military  spouse  preference  and  child 
care  providers? 

Yes.  To  determine  ehgibility  for 
military  spouse  preference  as  required 
by  section  806  of  the  Defense 
Authorization  Act  of  1986  (Pub.  L  99- 
145),  the  Department  of  Defense  may 
include  the  following  question  in  its 
materials,  for  example,  in  job 
announcements  or  in  the  Declaration  for 
Federal  Employment. 
Are  you  applying  to  exercise  Spouse 

Inference? 
«   (    )Yes       (    )No 

If  yes,  attach  a  copy  of  your  sponsor's 
active  duty  miUtary  orders  of 
assignment  to  the  geographic  location  of 
the  position  vacancy  or  written 
evidence  or  docxmientation  that  verifies 
eligibility. 

To  assure  compliance  wth  section 
231  of  the  Crime  Control  Act  of  1990 
(Pub.  L.  101-647),  agencies  may  include 
the  following  questions  on  the 
Declaration  for  Federal  Employment 
signed  by  appUcants  for  Federal  child 
care  positions: 
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Have  you  ever  been  arrested  for  or 
duuged  with  a  crime  involving  a  child? 
If  "Yes,"  provide  the  date,  explanation 
of  the  violation,  disposition  of  the  arrest 
or  charge,  place  or  occurrence,  and  the 
name  and  address  of  the  police 
department  or  court  involved. 

Note:  A  Federal  agency  is  required  by  law 
to  conduct  a  criminal  check.  In  addition  to 
the  purposes  explained  in  block  16,  your 
signature  also  certifies  that  (1)  your  response 
to  this  question  is  made  under  penalty  of 
perjury,  which  is  punishable  by  (insert 
Federal  punishment  for  perjury);  and  (2)  you 
have  received  notice  that  a  criminal  check 
will  be  conducted,  of  your  right  to  obtain  a 
copy  of  the  criminal  history  report  made 
available  to  the  employing  Federal  agency, 
and  of  your  right  to  challenge  the  accuracy 
and  completeness  of  any  information 
contained  in  the  report. 

To  assure  compliance  with  Pub.  L. 
101-647  and  also  with  section  408  of 
the  Miscellaneous  Indian  Legislation 
(Pub.  L.  101-630).  the  Departments  of 
Interior  and  Health  and  Human  Services 
may  add  the  following  question  to  the 
Declaration  for  Federal  Employment,  for 
positions  that  involve  regular  contact 
with  or  control  over  Indian  children: 


Have  you  ever  (1)  been  arrested  for  or 
charged  with  a  crime  involving  a  child,    i 
and/or  (2)  been  found  guilty  of.  or 
entered  a  plea  of  nolo  contendere  or 
guilty  to,  any  offense  imder  Federal, 
State,  or  tribal  law  involving  crimes  of 
violence;  sexual  assault,  molestation, 
exploitation,  contact  or  prostitution;  or 
crimes  against  persons?  If  "Yes." 
provide  the  date,  explanation  of  the 
violation,  disposition  of  the  arrest  or 
charge,  place  of  occurrence,  and  the 
name  and  address  of  the  poUce 
department  or  court  involved. 

Note:  A  Federal  agency  is  required  by  law 
to  conduct  a  criminal  check.  In  addition  to 
the  purposes  explained  in  block  16,  your 
signature  also  certifies  that  (1)  your  response 
to  this  question  is  made  under  penalty  of 
perjury,  which  is  punishable  by  (insert 
Federal  punishment  for  perjury);  and  (2)  you 
have  received  notice  that  a  criminal  check 
will  be  conducted,  of  your  right  to  obtain  a 
copy  of  the  criminal  history  report  made 
a\-ailab)e  to  the  employing  Federal  agency, 
and  of  your  right  to  challenge  the  accuracy 
and  completeness  of  any  information 
contained  in  the  report 
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OPTIONAL  APPLICATION  FOR  FEDERAL  EMPLOYMENT  -   OF  612 


You  may  apply  for  most  )Obs  with  a  resume,  this  fomi.  or  other  witten 
requested  on  this  form  arxJ  in  the  |0b  vacancy  announcement,  yo 

^    Jo6  titJe  m  announcemeri 
4    Last  name 
g    Mailing  address 
Ctty 


First  aid  micdte  nai  es 


WORK  EXP&1IENCE 

g    Descrioe  yoor  pafl  a"d  nccaid  acj  expere-'ce  rea's^  tc  tre  :0C  ^'  *n.cr  you  are  aoofyrg   Do  not  ar:ac-  |0t3  desc'pt'ors 

.|v  Job  title  {:{ Feoera.  .nci-Cese'esardg-ace.' 


From  iMUvy  To  w  '• 

Employers  naTie  a''d  aoceis 

Oescce  vouroates  a'c  acccc  'S"r"e-'s 


2) 


Jot)  title  (if  Fece'ai  include  se- es  a-'o  g'aoei 
From  ivwvy  To  W  '• 

ETip^oyers  name  aia  aoc'ess 

Desc^tje  your  ^Ju^es  afd  acccrc..srr'e"ts 


S06I2  101 


format   If  your  resume  or  application  does  not  provide  ail  the  informatioTi 
nuv  lose  consideration  for  a  job 


2  Grade(s)  applying  for 


State        ZIP  Code 


3  Announcement  number 

5  Social  Security  Number 

J  Pnone  rmmbefs  (include  area  ccae 
Daytime 

£vening 


Sa'a-. 

s. 


ps' 


Hc-^s  ce'  ween 

Suoe^-scs  'a-^e  a*":  o^one  -o'-r': 


Salary 

s 


P€' 


Hoj's  perweev 

Si.c6''-;sof  3  ^a^e  arc  c^O" 
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g    May  *e  contact  your  current  supervisor' 

^^^  ^         '         NO  (         ]►  If  »ve  need  10  coniaci  your  current  supen^sor  before  makmg  ar  ofler  *e  w.ii  comaa  you  f  rst 
EDUCATION 

10 MarKh,gnesneve^ completed    Some HS(       J     HS/GED(       )     Associate!       ]     Bachelor {       ]     Master  (       ]     Doctoral  i       ] 
1 1  Last  high  schoo;  (HS)  or  GED  school   Gn/e  the  sdxxjrs  name,  crty  State  ZIP  Code  (,t  kno-n),  and  year  d.plor.a  o-  GEO  recc'vec 


1 2  Colleges  and  ur,,vers^t«s  anendeo  Do  not  anach  a  copy  of  your  trariscnpt  unless  requested 

^^'"^  Total  Credits  Earned 

-  Semester   Ouaner 

C«v  State   Zip  Code 


MafOriSl 


Deg-es      rear 
!if  af!v       fieco' •■£ 


OTHER  QUALIFICATIONS 

orctessiona..nonor  so  lei-es  leade^.p  acMies^Unc  spea^nd  peSncHS  G"SeTb"'a<l^,Sl|!^L?rS;":^lss  ^ 


GENERAL 

14AreyouaLSDt.2e«^  YES  (         ]        NO  (         ]►  G.ve  r,e  cour^ry  of  your  citaenst,^ 

ISDoyouciamveterans  preference'  NO  (    .      }       YES  [         ]►  Mark  your  dam  of  5  or  10  points  below 

5  points  /      ]►  Anach  your  DO  214  o,  ether  proof    10  points  (       ]►  Anach  an  App„cavon  tor  rO-Pcvn,  Veterans  Preieence  ,SF  1 51  and  sroot  regu-eo 
16Wereyo.everaFede'aic,v.i«nemptoyee'  g,,^         Grade    Pom, w^v       To  ...w 

NO  I         J       YES  [         ]►  For  highest  civilian  grade  give 
1 7  *'e  yo  J  eligible  for  rcmstatemeni  based  on  career  or  care€r<onditional  Federal  status' 

NO  [         J       YES  (         ]►  H  requested  attach  SF  50  proof 

APPLICANT  CERTIFICATION 

^®  In'ooS'fS  'Vun6^^l^^!^^,  "2  ^f  °' "' '"'°'"'"°"  "'^  '"'^  ^«^*^ '°  ^«  ^PP''""°"  '5  '^^  '^^^  complete  and  made 
1^^£.  f  f.„  understand  that  false  or  fraudulent  information  on  or  attached  fo  this  application  may  be  grounds  for  not  htnno  me  or  for  finno 
_  me  after  1  begin  work  and  may  bepumshabte  by  fine  or  .mpnsonment.  I  understand  mat  any  .rforrSat«n  I  JnJ  rSv  S  Sicated         ^ 


SIGNATURE 


I  any  I 
DATE  SIGNED 


I  give  may  be  investigated 
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Optional  Application  for  Federal  Employment 
tear-off  instruction  sheet  (front) 


GENERAL  INFORMATION 


You  may  aotxy  'or  mos;  Federal  iocs  *«•.  a  resume  the  anacnea 
coes  nci  pfovide  all  tne  .rforrT;at.cf  reouested  on  this  fomi  arxJ  m  the  |00 
inK  Hep  soeed  the  selection  process  oy  keepmg  your  appticatiOfi  bnef 
YO«K  naT^  arc  Soci*  Secjnr/  Nomcer  o^^eactl  page 


Optioni  I Apodcatton  lor  FeOe'af Empioyinen{o>  other  witts"  format  If  yoo'  i-es^Te  c  £cc  -cat-c- 
racancy  anr)ounce'Tient  you  may  lose  constoeranon  for  a  -oD  Type  or  pirt  c'ear  y  ir  da■^ 
"^  senoing  only  the  reouesreo  inforrraf;on   it  esscitial  to  attach  acditicai  pages  r'^c-a-r 


<  u< 


_,.-  formats  for  pefscns  with  disaortities  3*^0  veterars  pre^e'ence  ca'i  tre  V  S  O**-  5  ' 

0  imputer  trooem  912-757-3100  or  via  the  (ntevtet  (Teinet  only)  at  FjOB  MA'l  cbm  g.  •. 

ited  under  hono'at/ie  coPOiiions  you  may  be  eligible  for  veterans  prefe'ence  Torece.- 

!  a  Campaign  Bacge  Expedmona'y  Medal  or  a  sen/ice-connected  disability   Ve!e"'ar= 

whe-^  competition  is  limited  tc  starjs  caroKJates  (cj-rent  or  former  career  or  ca'ee'-ccr-'ci-c"^ 


i  sen  I'a' 

hi«c 


For  irrorrraticn  Of  Feoe'ai  emDioyment.  including  |00  lists,  aitemaf^e 
Personnel  Manage'-ent  a:  912-757-3000.  TDD  912-744-2299.  by 
If  you  served  on  ac  ve  dury  'n  tf  e  United  States  Military  and  were 
prete'ence  if  yo'jf  se''/'ce  bega'-  afte'  OctoOc  t5  1976  you  must 
p^fe'erce  is  not  a  factor  for  Semor  Executive  Service  jobs  or 
Federa;  employees) 

Mos:  reoera!  jcbs  rec  j-re  Unites  States  crt^iensnip  and  also  that  mj  es  over  age  18  bom  aftc  Decemoe'  3'  '969  nave  :ws'<»-ed  *:*  t?'e  Seie'"-/"  =^c- 
Sysigm  c  have  a"-  exemption  '    ' 

The  !a*  C'chib!t£  p..D'ic  oftioa-s  'ron  appomnng  promoting  or  recc  nmending 
Fedc'ai  annuitants  (fMoaiy  and  cviuan)  may  have  their  salaries  or 
garnish  ther  saia'/ 

Send  /Our  aopi.ca'ic-  to  the  office  announcmg  the  vAancy   If  you 
THE  FEDERAL  GOVERNMENT  U 
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OF  612) 


Optional  Applicatum  for  Federal  Employment  (OF  612) 
tear-off  instruction  sheet  (back) 


their  relatives 
nnuities  reduced   An  employees  musr  pay  any  vand  deimauen'  rteSTs  or  'ne  ace'Ci 


iave  Questions  contact  -mat  o*ce 
AN  EQUAL  OPPORTUNITY  EMPLOYER 


PRIVACY  ACT  AND  PUBUC  BURDEN  STATEMtENTS 

•  Th«Ollicto(PtiianMlM«iagMiMandeSiirFM(niigNidHia»wieMilerFtdinliatoutf« 
fttiMBioii»fllt»clion»1<04.13Ce.3301.3KM.3aft33»1.MW.M^33W«l«i5el«itlW»fl'nM>i 
Codi.  Vtft nitdttiifftfoniMonivqMsMlnMifonmdinfit MMoitfidvwHcyinnounovRiniiio 
(valutityeurquilicailens.  OSNilnciiq«twip«kifteuicMMMkipina«ytM«iBii.fie. 

•  «AitquMtywSodilSMuA|rNunb«(SSN)undwMMMI|rfllEnaaiM(Mw9387>ianMr 
MkMp  your  fMOfdsnaaghtetwrpMpliiMy  lint  MtaMnmi.  MrtOMdtyltvcrPiMidMM 
dNOM,  M  uM  your  SSN  to  tMk  MonnHlon  aimi  yeu  tam  Mploiim.  MiMk,  biria,  and  e^ 
toiewyou.  Your  SSN  nay  alto  biuMd  in  orfta  and  convuwrntttangaaiotwrQoMmmMRM. 
lof  camcilt.  ftet  on  unpM  itudani  lotna. 

■  II  you  dona  911*  utycurSSHer  any  Qiia>irfcniiailuiiiiquaaad,»tcawwip»oc>M  your  applMfcn. 
«iiiiehiilia«Rliiaping«Bingajob.  'V  '-n-im  iimiaii  iitTT'^itii Tiill <nii  pinnwiiu. 

•  "^  — r  If  "T  '•'•~iVn"  "Tin  jTiii-  rinniili  in  ainiio  laiWii.  iiifiiMlnii  ilaiiii^  ilaiw  lui 
ifli(«ntm.inuftnc*.un(rnpleyminloihMMttantaa:ellciablnliigHlMaraMnM^ 

«<Mic  tha  GovtinRNM  i(  a  paiiy;  law  avtonanianl  aganciaa  caneaamg  MoMlons  d  IM  or  ragUMe^ 
Ftdaral  agMiots  lor  fialMcal  iwM  and  tMta:  oMcM  al  labor  OigaRiatana  iMsgniHd  by  to  n 
conn«aioniM»iftoitMnlin9aii»loy»a»:Fodara<aBoneia»arodiaraaMKaai»qMiilii<9ir«OHwiu>fcr 
Fcdam  agandts  in  eonntcfen  ain  Ming  orwaMng.  aacuMy  daawiaaa.  aoourHy  or  MMbiiy 
■woabgaionfctiaailifinoiobo.eonwebng.orlawwgieaiiaaa.gwlt.oroliaibanafc^ 
organitationsincludngnc«finodaawigiaMer|iiMdiionvieywiooogn«onandaiNfda:andf»U^ 
SyMm  PioMcMn  BoaM.  tlw  OMoa  oi  Spocial  Counoal,  iht  Equal  Eflvtoyinari  Oppoilutfy  CorwKnon. 


Bw  Fadtm  Utar  fWaWK  KiMif.  tm  Natonal  ArdMt.  M  FadM  AcquMon  insHUH,  an: 


*  WifMyilMfiMMonRilonlPORifOuiii 
^  •n«'qn«^  aa>«ioa  aHba.  laiigdi  ol  aantaa.  and  data  Md  MM  «l  actan  lor  I 

ahwwoBpawoiwalaciiOBluHBaolipadfcalyidartfcdinJwdMalKragaaalngo  

i«»»«..y»|«|^.i  **\''^^^  '  '  '  "  *— ~TT-mnyiiriiifiiiriaiiaijBiaiii 
or  boon  «90oad  to  a  iNtmiiivd;  MMted  FodanI  and  na«Manl  aganoiot  lar  uaa  n  ooRvuK 
WMitf»<g:apouaa»ardayido*d*d»anaatogi<iidMilioawpi^foolMac>iangadlWBaaMM%T»i 
*"*^'T*  *—?».'".'*'"'*  ******  ""rti^  on  a  eomol.  oaniot.  giMl  coovtotv 
ag«ianiaWwiebtDrditFadawtGownwwtnwiagani)iaaii<iaiiolanagancy^pailoniawaorcii» 
pan#ani1a|)annfi(<iiiilai1ia|iaiii<illiiairtaia|i^ftaiiiiidiiiiiyl<iiaM>iiiiMiMiiiuiiMain*)Lt 
-* — *-m'r-iTin|  n-|||irriniitiTirtIii  i<'iiaaiiii;i j 

•  Wataiimtot«poticiapailingbi«danlorMioolaG(on«««wykon20ie240nnM(>«ii 
""ir  •'  ^  -^'- 1 1 -"^^  -^  V  miiiiim  iwbiniiiiM.  lawJ  jij)  t-fljii  or 

I  inloniiMuL   You  may  «tnd  conman' 
I  or  any  otitr  aapad  ol  dio  oolaeaan  ol  irdonoMiaa  nduttng  auggtnv 
lor  radubng  Ma  bwdan. »  MS.  (Mot  ol  Ptnonnol  ManagonNft.  Rapont »«  Fomt  Managtn*- 
Odter.  WMingHn.OC2CM1S«)01. 
■  Sand  your  awfcaHon  loftt  aganey  arwojiong  m«  vactney. 


65094 


Federal  Register  /  Vol.  59.  No. 


Applying  for  a  Federal  Job  (OF,  510) 
COVER 


241  /  Friday,  December  16,  1994  /  Notices 


1'  i   -■" 


Applying 

r 


Federal 


:<%^r"- 


United  SMM 

Officeof 

Personnel 

OF5<0 

Management 

(SMMemew  1994) 

65096 


Federal  Register  /  Vol.  59,  No.  2'  1  /  Friday,  E)ecember  16.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  241  /  Friday.  December  16. 


1994  /  Notices 


65095 


Applying  for  a  Federal  Job  (OF  510) 
Panel  1 


JOBOPEMNGS 

For  job  informaiion  24  hours  a  dj\.  7  days  a  ».eek 
call  91 2-757-3000.  the  V  S.  Office  of  Personnel 
Vtana^e.-nent  lORM » automated  telephone  s%s»em 
Or.  with  a  computer  modem  dial  9l2-757-3i00  lor 
job  mformation  from  an  0PM  electronic  bulletin 
board,  ^'ou  can  albo  reach  the  board  throuch  the 
Iniemet  (Telnet  onl> » at  FJOB  MAIL.OPM.COV 

APPLICANTS  WITH  DISABILITIES 

You  can  find  out  about  alternative  tormats  b\  callms 
0PM.  Select  "Federal  Employment  Topics"  and  then 
"People  with  Disabilities  "  Or.  dial  our  electronic 
bulletin  board.  If  you  have  a  heanna  disabihtv.  call 
TDD  912-744-2299 

HOW  TO  APPLY 

Revie\v  the  list  of  openings,  decide  which  jobs  you 
are  interested  iit  and  follow  the  instniaions  given. 
You  may  apply  for  most  jobs  with  a  resume,  the 
Optional  AppSeation  for  Federal  Employment,  or  anv 
other  written  fonnal  you  choose.  For  jobs  that  are 
unique  or  filled  through  automated  proceduies.  vou  will 
be  given  special  fotrns  to  complete.  I  You  can  get  an 
Opiiomi  Appikanon  by  calling  OPM  or  dialing  our 
electronic  bulletin  board  at  the  numbers  above.) 

WHAT  TO  INCLUDE 

Although  the  Federal  Covemment  does  not  require  a 
standard  application  form  for  most  jobs,  vm*  do  need 
certain  informaaon  to  evaluate  your  qualifications  and 
deteinune  if  you  meet  legal  requirements  for  Federal 
employment.  Ifyour  resume  or  applicauon  docs  not 
provide  all  the  information  requested  in  the  job  vacancy 
announcement  and  in  this  flyer,  you  may  lose 
considerauonforajob.  Help  speed  the  selection 
process  by  keeping  your  resume  or  application  brief 
and  bv  sending  only  the  requested  matenai.  Type  or 
pnnt  clearly  in  dark  mk. 
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\, 


Here's  what  your  resume  or  application  must  contain 

(in  addition  to  specific  information  req  lested  in  the  job  vacancy  announcement) 


JOB  INFORMATION 


D  Announcement  number,  and  title  and 
grade(s)  of  the  job  for  which  you  are 
applying 


PERSONAL  INFORMATION 


D  Full  name  mailing  address  fm* apco*)  and 
day  and  evening  phone  numbers  (mm  ana  coaat 

Zi  Social  Security  Number 

J  Country  of  citizenship  (uosiFe<)ermiot)sre<iuire 

UnmaStatasoiaanstup)  y 

^  Veterans' preference  ^s«•r9'^^na^ 

J  Reinstatement  eligibility  f/rrequasMUMacnsFso 

"    pmol  of  your  earaer  or  cartf-eonailtonal  saius.\ 

D  Highest  Federal  civilian  grade  held  lAiso^veioo 

senes  anaoaies  n«M ) 


EDUCATION 


Zi  High  school 

Name,  city,  and  State  (zipoxteitknoomt 

Date  of  diploma  or  GED 
J  Colleges  and  universities 

Name.  city,  and  State  izipcodaifimomf) 

Majors 

Type  and  year  of  any  degrees  received 

(It  no  aegret  snow  total  creOits  eama6  ant  axtcaf* 
wfMtnef  semester  or  quarter  nours ) 

Zl  Send  a  copy  of  your  college  transcript  only  i 
the  job  vacancy  announcement  requests  it 


WORK  EXPERIENCE 


D  Give  the  following  information  for  your 
paid  and  nonpaid  work  expenence  related 
to  the  job  for  which  you  are  applying. 

(Do  not  serta  fOO  descriptions.  I 

Job  title  (include  senes  and  graae  il  Federal  lobl 

Duties  and  accomplishments  . 

Employer's  name  and  address 

Supervisor's  name  and  phone  number 

Starting  and  ending  dates  imontn  and  yean 

Hours  per  week 

Salary 

O  Indicate  if  we  may  contact  your  current 
supervisor. 


OTHER  QUALIFICATIONS 


□  Jot)-related  training  courses  (nue  and  yean 

Q  Job-related  skills,  for  example,  other 
languages,  computer  software/hardware, 
tools,  machinery,  typing  speed 

G  Jol>-reiated  certificates  and  licenses 

(current  only) 

G  Jot>-related  honors,  awards,  and  special 
accomplishments,  for  example,  publica- 
tions, memberships  in  professional  or 
honor  societies,  leadership  activities, 
public  speaking,  and  performance  awards 

(Give  dates  but  do  not  send  documents  unless  requested  I 


THE  FEDERAL  GOVERNMENT  IS 
AN  EQUAL  OPPORTUNITY  EMPLOYER 


Applying  for  a  Federal  Job  (OF  510) 


VETERANS'  PREFERENCE  IN  HIRING 

Q  If  you  senwd  as  active  duty  in  the  United  States 
Military  and  weie  separated  under  honorable  con- 
diuons,  you  nay  be  eligible  for  veterans'  pref- 
erence. To  receive  preference  if  your  service 
began  after  Odober  15, 1976,  you  must  have  a 
Campaign  Badge.  Expeditionary  Medal,  or  a 
scrvice-conneaed  disability.  For  funher  details 
call  0PM  at  912-757-3000.  Select  "Federal 
Employme«  Topics"  and  then  "Veterans."  Or. 
dial  our  electroiuc  bulleun  board  at  912-757-3100. 
□  Veterans*  preference  is  not  a  factor  for  Senior 
Executive  Service  jobs  or  when  competition  is 
limited  to  status  candidates  (cun^nt  or  former 
Federal  career  or  career-conditional  employees). 
Q  To  claim  S-poim  veterans'  preference,  attach  a 
copy  of  your  DD-2I4.  Certificate  of  Release  or 
Discharge  fivmAaive  Dut\,  or  other  proof  of 
eligibility. 

Q  To  claim  lO-poim  veterans'  preference,  anach  an 
SF  \5.  Application  for  tO-Point  Veterans' 
Preference,  phis  the  proof  required  by  that  form. 

OTHER  IMPORTANT  INFORMATION 

Q  Before  hiring,  m  agency  will  ask  you  to  complete 
a  Dectaratiom  for  Federal  Employment  to 
detemune  yoor  suitability  for  Federal  employment 
and  to  authorize  a  background  investigation.  The 
agency  will  also  ask  you  to  sign  and  certify  the 
accuracy  of  aO  the  information  in  your  applicauon. 
if  you  make  a  Mae  statement  in  any  part  of 
your  applicaiia%  you  may  not  be  hired;  you 
may  be  fired  after  yoa  b^n  worlt;  or  you  may 
bcfincdorjdkd. 

Q  If  you  are  a  male  over  ^  18  who  was  bom  after 
December  31, 1959,  you  must  have  registered 
with  the  Selective  Service  System  (or  have  an 
exemption)  to  be  eligible  for  a  Federal  job. 

□  The  law  prohibits  public  officials  from  appoinung, 
promo&ng,  or  recommending  Uieir  relatives. 

□  Federal  annuitants  (military  and  civilian)  may  have 
dieir  salaries  or  annuities  reduced.  All  employees 
must  pay  any  valid  delinquent  debts  or  the  agency 
may  garnish  dnr  salary. 
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Applying  for  a  Federal  Job 
Back  Cover 


OF  510) 


PRIVA 


:y  and  pubuc  burden  statements 


The  Ottice  rt  'ersonnei  Mifagemtm  and  vem  federal  agencies  raw  appu- 
cants  for  Fed  tal  lObs  under  ine  authorAy  o1  sections  1104. 1302.  3301. 
3304.  3320.  3 161.  3393.  and  3394  o1  title  5  o1  the  Unites  Sutes  Code.  We 
need  the  intor  nation  requested  in  this  oracnurc  and  in  the  assoc^ited  vacan- 
cy announcen  ents  to  evaluate  your  quaWiCitions.  Other  la^-s  require  us  to 
ask  at)oui  citi  enship.  military  service,  eie. 

O  We  reque  t  your  Social  Security  Number  (SSN)  under  the  authority  o1 
Executive  Ord  K  9397  in  order  to  keep  your  records  strcignt:  other  people 
may  have  the  Tame  name.  As  alionred  tiy  law  or  Presidential  directt\t.  vit  use 
your  SSN  to  $eek  mlormyion  aoout  you  from  employers,  schools,  banks, 
and  others  wiio  know  you.  vour  SSN  may  also  be  used  in  studies  and  com- 
puter matching  with  other  Government  tiles,  for  example,  flies  on  unpaid  stu- 
dent  loans.    T 

3  H  you  dorot  give  us  your  SSN  or  any  other  information  requested. .we 
cannot  proces  your  application,  which  is  the  first  step  ir.  genmg  a  iot>.  Also, 
incomplete  a£resses  and  ZIP  Codes  win  slow  processing 

3  We  may  pive  information  from  your  records  to:  training  facilities: 
organizationsfdectding  claims  for  retireirient.  insurance,  unemployment  or 
health  oenefiti.  officials  in  litigation  or  admmistriiive  pioceedings  where  the 
Government  k  a  party,  law  entorcemern  agencies  concerning  violations  o( 
law  or  regutaiion:  Federal  agencies  for  ratistical  reports  arul  studies:  offi- 
cials of  labor  ^rganiutions  recognijed  by  taw  in  connection  v.'ith  representing 
employees:  federal  agencies  or  other  sources  reouesimg  Inforniation  for 
Federal  agengies  m  connection  v^n  hiring  or  retaining,  security  clearances, 
security  or  suitability  investigations,  classifying  jobs,  conticcting.  or  issuing 
licenses,  graifs,  or  otner  benefits:  pubfic  or  private  orgenirations  including 
news  media  tjiat  grant  or  publicize  emplov-tt  recognition  and  av.ards:  and  the 
Merit  Systems  Protection  Board,  the  Office  of  Special  Counsel,  the  Equal 
Employmem  Opportunity  Commission,  the  Federal  Labor  Relations  Authority, 
the  National  Archives,  the  Federal  Acquisition  Institute,  and  congressional 
offices  in  coifiection  with  their  official  functions. 

Q  We  may  ISO  give  information  from  >'Our  records  to:  pcpspectnt  nonfed- 
eral employets  concerning  tenure  of  employment,  civil  service  status,  length 
Of  service,  and  date  and  nature  of  action  for  separation  as  snor.'n  on  person- 
nel action  fotms  of  specifically  identified  individuals:  requesting  organia- 
tions  or  individuals  concerning  the  home.address  and  Other  relevant  informa- 
tion on  thosi  who  might  have  contracted  an  illness  or  been  exposed  to  a 
health  hazarc  authorized  Federal  and  nonfederal  agencies  for  use  in  comput- 
er matchingj  spouses  or  dependent  children  asking  whether  an  employee 
has  changed  from  seif-and-famiiy  to  set-only  health  benefits  enrollment: 
individuals  iiorking  on  a  comract.  service,  grant,  cooperative  agreement  or 
job  for  the  Fideral  Government:  non-agency  members  of  an  agency's  perfor- 
mance or  o9er  panel:  and  agency-appo«ted  represematn«s  of  employees 
concerning  Information  issued  to  an  employee  about  fitness-for-duty  or 
agency-filed  disability  retirement  procedures. 


O  we  estirste  the  pubNc  burden  for  reponmg  the  employment  information 
will  vary  trim  20  to  240  minutes  with  an  average  of  40  minutes  per 
response,  including  time  for  reviewing  instructions,  searching  existing  data 
sources,  gattienng  data,  and  completing  and  reviewing  the  information.  You 
may  send  o  immems  regarding  the  burden  estimate  or  any  other  aspect  of 
the  collectio  i  of  information,  including  suggestions  for  reducing  this  burden. 
to  the  U  S  Office  of  Personnel  Management.  Reports  and  Forms 
Managemen  Officer,  Washington.  DC  20415-0001. 


Send  your 


Form  Appi  ived:OIMB  3206-0219         sestO-iOl        NSN  7S40-01-3S1-S177 


i(licalion  to  the  agency  annouMing  the  vacancy. 
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Optional  Form  306 
September  1994 
US  Office  of  Personnel 
Management 

GENERAL  INFORMATION 
i    FULL  NAME 

►  ■        ■ 


Declaration  for  Federal  Employment 


3  PLACE  OF  BIRTH  (Include  City  and  State  or  Country) 


Form  Approved 
O.MB  No  3206-0162 
NSN  754<Mi.36fi-7775 
S0306-101 


2   SOCIAL  SECURITY  NUMBER 


4   DATE  OF  BIRTH  fWM/OO/VY; 


5  OTHER  NAMES  EVER  USED  [Forexample.  maidenname.  nickname,  etc.) 


► 
► 


6  PHONE  NUMBERS  r/nc/u(^e  Area  Codesj 
DAY   ► 

NIGHT    ► 


MIUTARY  SERVICE 
7  Have 


Yes 

Ka 

Yes 


No 


Have  you  sen/ed  in  the  United  States  Military  Service?  If  your  only  active  dutv  t*ra^  tr^ininn  in  rh« 
Reserves  or  National  Guard,  answer  'NO'.    - ^  ^        training  in  the 

If  you  answered  "YES", 
list  the  branch,  dates 
(MM/DD/YY).  and  type 
of  discharge  for  all  active 
duty  military  service. 

BACKGROUND  INFORMATION  

For  all  questions,  provide  ail  additional  requested  information  under  item  1 5  or  on  aflschPrt  <:hPPfc     Tho  .v.       . 

each  event  you  list  will  be  considered    However,  in  most  cases  you  can  Sill  be  cSn^dered  fofFederallib^^^^  °' 

8    During  the  last  1 0ceans  have  you  been  convicted,  been  imprisoned  been  on  probation  or 

1 0  Are  you  now  under  charges  for  any  violation  of  law?  U  "Yes'  use  item  iKtn  nm^^w.  mw.  w-«-        • 

tt^e  violation,  place  of  <S:urrence7and  the  name  Bnd"a^'»XU^''de7^;!iTo?^J^^^^^^^        '1 

explanation  of  the  problem  and  reason  for  leaving,  a^tt7emp/oyeS  na!!i  aj5?^ 

12  Are  you  delitiqueni  on  any  Federal  debt?  (Includes  delinquencies  arisinq  from  Federal  taxes  loanc 

overpayment  of  beneFrts.  and  other  debts  to  the  U.S.  Gowmment  DlusdeSC^teSfSS^n«?f«^-o   « 

insured  loans  such  as  student  and  home  mortgage  loans )  /?  nSs-  <^SS  *?2,VSJL1  K^ 

andamount  of  the  delinquency  or  default.  anS  lp!Zi^yl!ul^^'j;,^l1r^  ^. 

ADDITIONAL  QUESVONS       »^ 


Ym 


No 


I     I 
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CONTINUATION  SPACE /AGENCY  OPTIONAL  QUESTIONS 
15 


PnivM«  delafls  requested  In  Items  8  through  13  and  f7c  In  the  continuation  space  below  or  on  attached  sheets.  Be  sure  tc 
Identify  attached  sheets  with  your  name.  Sodal  Sacu^y  Number,  and  item  number,  and  to  Include  ZIP  Codes  in  ail 
addresses.  If  any  questions  are  printed  tieiow,  pleas^  answer  as  Instructed  (these  questions  are  specific  to  your  position, 
and  your  agency  is  authorized  to  ask  them). 


CERTIFICATIONS /ADDITIONAL  QUESVON 
APPLICANT:  If  vou  are  appivino  for  a  position  and  havje  not  vet  been  selected.  Carefully  review  your  answers  on  this 


form  and  any  attached  sheets.  When  this  fonn  and  all  atli  ched  materials  are  accurate,  complete  item  16/16a 

APPOlNj^g;  If  vou  are  being  appointed.  CarefuJly  revi  iw  your  answers  on  this  form  and  any  attached  sheets,  including 
any  other  appNcation  materials  that  your  agency  has  altaci  ed  to  this  fomi.  If  any  information  requires  correction  to  be 
accurate  as  of  the  date  you  are  signing,  make  changes  on  his  form  or  the  attachments  and/or  provide  updated  information  on 
additional  sheets,  initialing  and  dating  aN  changes  and  additions.  When  this  form  and  all  attached  materials  are  accurate 
complete  Hem  16/1 6b  and  answer  item  17. 


,corra  t. 


16  lccilMyiJhaLlolhebestormykiiowiedeeandbdkf.aUar 
mcnt.  including  any  attached  application  materials,  is  tiue, 
finudtileiit  answer  to  any  question  on  any  pail  of  this  declaratioa  ^ 
tKgin  woilc.  and  may  be  punishable  by  floe  or  tnyrisooincpt.  I 
dctemiining  eligibiliiy  ibr  Federal  employinem  as  alkiwed  by  laa 
ability  and  fitness  for  Federal  employment  by  emphyers,  schook 
invesligators,  personnel  specialists,  and  other  authoriudm 
institutions,  niedical  institutions,  hospitals,  health  care 
be  needed,  and  I  may  be  contacted  for  such  a  release  at  a  later 


emifUo^tes 
i  pioliestoi  als, 


rdae. 


16a  Applicant's  Signaturt  ► 
{Sign  in  Mf) 


16b  AppointM's  Si5}Mtur»  ►. 
(SigninlnIO 


Ihe  information  on  and  attached  to  this  Declaration  for  Federal  Employ- 
complete,  and  made  in  good  faith.  I  understand  that  a  false  or 
its  aoaduaents  nay  be  grounds  for  not  hiring  me.  or  for  firing  me  after  1 
i^drrstand  that  any  inToraialMra  I  give  may  be  investigated  for  purposes  of 
or  PrcsideiUiai  Older   I  conscat  to  the  rciease  of  information  about  my 
law  enforcement  agencies,  and  other  ituBvtduals  and  organizations  to 
o/tke  Federal  Government.  I  mderstaad  that  for  financial  or  lending 
and  some  other  sources  of  iofomalioo.  a  sqaiate  specific  release  may 


Itate^ 


Date>> 


ArrOWTVlO  OfFKZR:  Enter  OaM 
of  AfpoMMMil  or  CaoMrenn 


1 7  Appointee  Only  (Respond  only  If  vou  hav  been  em  ployed  bv 

insurance  during  previous  Federal  emptoymenl  may  all  act  your  eii 


fite  FedJera/ Govemwcwf  before):  Your  elections  of  life 


'  eligibility  for  life  insurance  during  your  new  appointment 
These  questions  are  asked  to  help  yoitf  personnel  offici  make  a  correct  determination. 


17a  When  did  you  leave  your  last  Federal  job?. 


17b  When  you  wcriied  for  the  Federal  Government  the  last  time,  did  you  waive  Basic  Life 
Insurance  or  any  type  of  optional  life  InsuranceT^- 


17c  if  you  answered  "Yes'  to  item  17b.  dU  you  later  ca  icel  the  wah/er(s)7  /f  your  answer  fo 
item  nets  "No,' USB  Hem  1 5  to klmlify^»typ9(sj(()flnsijran<x  for  whkh  waivers  ¥nn 
not  cancelled. 


Optional  Fonn  306  (Back) 


Date  rMAMMVrt? 

Yes 

No 

Oon^Know 

September  1994 
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Declaration  for  Federal  Employment 


Optional  Form  306 
U.S  Oflice  of  Pefsonnel 
Managameni 

INSTRUCTIONS  ■  

The  informafion  coileaed  on  this  form  is  used  to  determine  your 
^"^P^bility  for  Federal  employment  and  your  enrollment  staras 
in  the  Government's  Life  Insurance  program.  You  mav  be  asked 
w  complete  diis  form  at  any  nme  during  the  hinng'  process 
Follow  insmicrions  that  the  agencv  provides.  If  you  are  selected 
you  will  be  asked  to  update  your  responses  on  this  form  and  on 
other  materials  submined  dunng  the  application  process  and  then 
to  recertify  that  your  answers  are  tnie  before  you  arc  appointed. 

Your  Social  Secunty  Number  is  needed  to  keep  our  records 
accurate,  because  people  may  have  the  same  name  and  birrhdate 
•Executive  Order  9397  also  asks  Federal  agencies  lo  u-se  this 
number  to  help  identify  individuals  in  agency  records.  GiMng  us 
your  SSN  or  any  other  informajion  is  voluntary.  However, 


Fom  AptJroved' 
O.M.B  No  3206-0182 
NSN  7540-01-366-7775 
50306-101       '^'"* 


if  you  do  not  give  us  your  SSN  or  any  other  infomaiion  requested, 
we  cannot  process  your  applicanon.  Incomplete  addresses  and 
ZIP  Codes  may  also  slow  processing. 

You  must  aaswer  all  questions  tnithfullv  and  compieteK  A  false 
statement  on  any  part  of  this  declaration  or  attached'  forms  or 
sheets  may  be  grounds  for  not  hinng  vou.  or  for  finno  vou  after 
you  begin  work.  Also,  you  may  be  punished  b\"  fine  or 
imprisonment  (U.S.  Code,  ntle  18.  section  1001) 

Either  type  your  responses  to  this  form  or  pnni  clearK  m  dark  ink 
If  you  need  additional  space,  attach  letter-size  sheets  (8  5"'  X 
1 1  ).  including  your  name.  Social  Secunrv  Number  and  itein 
number  on  each  sheet.  Ii  is  recommended  thut  vou  keen  a 
photocopy  of  your  completed  form  for  your  records 
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Declaration  for  Federal  Employment  (OF  3Cp) 
tear-off  instruction  sheet  (back) 


PRIVACY  ACT  AND  PUBUC  BURDEN  STAT  IMENT 


TW  Office  of  Penoanel  Manifcnicai  it  »uitx)h2ed  lo  requesi  this 
nfonntiina  usdcr  Mctiom  13(n.  3W1.  .VVM.  lad  8716  oftiile  Sef 
Hit  U.S.  Code.  Seem  1 104  of  uik  S  illowt  ihe  OfTcc  of 
tawaad  MMigeaal  B  dckfiR  pccwaari  maoafCDcal  foDCticas 
■o  oker  IMcnl  «p«iii»  V  accoHry,  •od  aually  in  cmjaacin 
wiih  anotlKr  ionn  or  (ora*.  Um  fona  m^r  be  used  ■  coodKuat  •■ 
■vettiirMioa  »  dacmioe  jnur  wiiabiJiiy  or  jnar  anlity  lo  taoU  i 
wcunty  cIcmDcc.  aad  i(  oqr  be  diKkned  lo  wtliDhzcd  oflkalt 
making  umilar.  ubseqiXDi  detennuiauan. 


Public  banlca  n^araag  ior  iha  colteciiaa  of  iofauMiiuB  it 
cManMed  »  ««y  b«B  S~K>  X)  iiii«iii i  wall  b  iyo^c  of  H 
auBum  |ier  rnn.«ii>.  indudisi  dbc  br  fcvtewmf  insmciiou, 
Kvchmg  Qubag  dMi  wworv  gttenai  itie  dau  oeoM.  ad 
cnnpleiiac  and  rrviewias  ite  coOecixa  of  iafanMhOB.  Scad 
commeaB  regarding  die  bufdeo  estunaie  or  aiy  Mkar  liPBCl  of  Ite 
colleciiua  of  ■fdiBaioB,  laciadaQg  wgioiians  for  reducing  Itau 
burden,  lo  Rcpoio  md  Formt  Managemaii  OtTicCT.  U.S  Office  of 
Penoaoel  Manageaical,  1900  i.  Sna.  N.W.,  WashiLgioa.  D.C. 


BOmS  L  i:S£Sl  Any  dnckxare  of  liat  record  or 
iafoniiaia  n  in  ihn  record  i>  ■  accordance  wnh  roaiae 
uses  foul  d  in  Syuon  Nouce  OfM/COVT-l.  Ceaeial 
ftTsonnel  Records.  Thn  tytwm  altowj  disckmirc  of 
inrormata  a  to  iraming  facihiies;  organizainos  deciding 
Claras  foi  reiremenL  uuanacc  UBenptoyenl.  or  heaXli 
beaefiti;  ( fTicials  ui  liugauoa  or  administralive  proceeding 
where  il :  CovenmoM  it  a  fitlf.  la»  cafoaoeateal 
agencies  noceming  a  vwlaliaa  of  law  or  fegulalwa; 
Federal  fpocict  iiir  staiiaical  repoiu  and  studies: 
oflioals  #r  labor  orgaanaiion  recognized  by  law  ia 
coaneciio*  wiih  rrprescmoig  employees.  Federal  agcacies 
or  other  .sources  requesiag  afoBaiiDa  for  fiadenl 
agencies  k  conoeciioo  wnh  huing  or  reiaiaing.  iccvhiy 
dcanace  Jsecaity  or  snubiliiy  aivcaiigatioas,  clastifyiBg 
jobs.  eo^acoBg.  a  isanag  hccaict.  gnatt.  or  oiker 
benefits.  piUic  and  pnvaie  organuaiions.  including  news 
media.  w%ch  grani  or  publicue  employee  lecogniuon  aad 
awards;  U^  Meni  Syvems  Ploiectioo  Board,  the  Office  of 
Special  Qouttsel.  the  Equal  Employiseni  Oppooaaily 
Comniiuita.  tte  Federal  Labor  Relaiioos  Auihoriiy,  da 


Naiioiial  .^rcl■«ts.  the  Federal  Acqaisniaas  Insiiniie.  aod 
Coopcssioaal  oOices  la  cooaecuoo  ««h  ihnr  ofTicial 
fuBciKai.  praipective  aoa-Fedoal  eniNoyeis  oooccmisg 
tenure  of  employiiienl.  civil  service  suoil  length  of 
scrricc.  and  the  date  nd  aanire  of  action  for  separaiioo  as 
(bowa  oa  Ihe  SF  X)  (tx  auihonzsd  ercep^ioal  of  a 
tpecifiotty  idetitired  indivuJual;  reqiKsting  orgamzaiions 
ai  ladinduab  ooacemiag  (he  hone  address  and  odier 
retevant  inionnauoa  oo  ihosc  wbo  might  have  cotMmcled 
as  iUaess  or  been  exposed  lo  a  health  hazard,  aaifaoniad 
ivderal  aad  aoo-Fedoal  ageacKs  for  ibc  in  coofffter 
iBalrhing.  sponscs  or  dependeai  cfaildies  asking  whether 
Ihe  anployee  has  changed  iraei  a  sdf-and-tasiijy  lo  a 
sdT-only  neallh  benerits  earotlmaii.  lOdiMduals  working 
oa  a  contract,  service,  gran:,  cooperau^r  ipeement.  or  job 
far  liB  Fedoil  fonaimeac.  aoa-ageacy  meniben  cf  aa 
agency's  perfonBaace  or  other  panel,  and  agency- 
appouied  represeniauvcs  of  employaa  coaceimng 
aforaMiKin  issued  lo  the  employee  abcnii  fitnetr-for-  dwy 
or  ageacyrUed  disability  retmmeni  procedures. 
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Federal  Prevailing  Rate  Advisory 
Committee  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Conuniltee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 

Thursday.  January  5.  1995 
Thursday,  January  19. 1995 
Thursday.  February  2. 1995 
Thursday.  February  16, 1995 
Thursday,  March  2, 1995 
Thursday.  March  30, 1995 

The  meetings  will  start  at  10:45  a.m 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building, 
1900  E  Street,  NW..  Washington,  DC 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
five  representatives  from  labor  unions 
holding  exdlusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV.  chapter  53.  5  U  S  C   as 


amended,  an  d  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  schi  duled  meetings  will  start 
in  op^  sess  on  with  both  labor  and 
management  representatives  attending. 
During  the  n  eeting  either  the  labor 
members  or  he  management  members 
may  caucus  ;eparately  with  the 
Chairman  to  devise  strategy  and 
formulate  pe  sitions.  Premature 
disclosure  o  the  matter  discussed  in 
these  caucu!  3S  would  unacceptably 
impair  the  a  lility  of  the  Committee  to 
reach  a  cons  snsus  on  the  matter  being 
considered  a  id  would  disrupt 
substantial!)  the  disposition  of  its 
business.  Th  jrefore,  these  caucuses  will 
be  closed  to  he  pubUc  because  of  a 
determinatio  n  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  pr  >visions  of  section  10(d)  of 
the  Federal  i  advisory  Committee  Act 
(Pub.  L.  92--  63)  and  5  U.S.C. 
552b(c)(9)(B  .  These  caucuses  may,' 
depending  o  i  the  issues  involved, 
constitute  a  i  ubstantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes 
for  the  Offici  of  Personnel  Management, 
the  President,  and  Congress  a 
comprehens  ve  report  of  pay  issues 
discussed,  ci  included  recommendations, 
and  related  i  ctivities.  These  reports  are 
available  to  1  he  public,  upon  written 
request  to  th  j  Committee's  Secretary 


The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's  . 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee.  Room  1340, 1900  E  Street. 
NW..  Washington.  DC  20415  (202)  606- 
1500. 

Dated-  December  8,  1994 
Anthony  F.  Ingrassia, 

Chairman,  Advisory  Committve 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35078;  File  No.  SR-MCC- 
94-14] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  Relating  to 
ItM  Automated  Customer  Account 
Transfer  Service  and  the  ACAT-Fund/ 
SERV  Interface 

December  9, 1994 

Pursuant  to  Section  19(b)(lJ  of  the 
Securities  Exchange  Act  of  1934 ' 
("Act"),  notice  is  hereby  given  that  on 
November  8, 1994,  the  Midwest 
Clearing  Corporation  ("MCC ')  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  HI  below,  which  Items 
have  been  prepared  primarily  by  MCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  firom  interested 
persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Pro|>osed  Rule  Change 

MCC  proposes  to  amend  its 
procedures  to  comply  with  New  York 
Stock  Exchange  ("NYSE")  Rule  412 
which  sets  forth  the  time  for  transferring 
customer  accounts  2  and  with  National 
Securities  Clearing  Corporation 
("NSCC")  Rule  50.  SecUon  9  ^  regarding 
NSCC's  Automated-Customer  Accoimt 
Transfer  ( "ACAT")  Service  "  MCC  also 
proposes  to  amend  its  procedures 
regarding  the  ACAT-Fund/SERV 
interface  to  comply  with  the  NYSE 
requirement  that  all  mutual  fund 
accoimt  transfers  be  accomplished  by 
use  of  an  automated  system  where  the 
NYSE  member  organizations  are  ^^ 

participants  in  a  registered  clearing 
agency  which  has  such  a  facility 
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15  U.S.C  78s  Ml)  (1988) 

'  For  a  complete  dcscriptian  of  the  recent 
amendments  to  NYSE  Rule  412  refer  lo  Securities 
Exchange  Act  Release  No  34633  (September  2. 
1994),59FR46872(FileNo  SR-NYSE-94-211 
order  approving  amendments  lo  NYSE  Rule  412) 

'  For  a  complete  description  of  the  recent 
amendments  to  NSCC's  Rule  50  Section  9,  refer  to 
Securities  Exchange  Act  Release  No  34879  (October 
21'  1994J.  59  FR  54229  (File  No  SR-NSCC-94-1 3) 
(order  approving  modifications  to  NSCC  s  ACAT 
Service  to  accelerate  the  time  m  which  customer 
accounts  are  transferred) 

*  For  a  complete  description  of  NSCC's  ACAT 
system,  refer  to  Securities  Exchange  Act  Release  No 
22481  (September  30  1985).  50  FR  41274  [File  No 
SR-NSCC-e5-7|  (order  approving  proposed  rule 
chaRge  establishing  ACAT  Service) 


n.  Self-Regulatoiy  Oi^ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fibig  with  the  Commission,  MCC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MCC  has  prepared 
summaries,  set  forth  in  Sections  (a).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NSCC's  ACAT  Service  is  an  input, 
comparison,  and  settlement  service  for 
customer  account  transfers  from  one 
brokerage  firm  to  another.  MCC  Article 
VI,  Rule  3  authorizes  MCC  to  establish 
procedures  for  its  linkage  to  NSCC's 
ACAT  Service  including  the 
establishment  of  time  periods.  MCC's 
proposal  is  consistent  with  NSCC's    ' 
recent  amendments  to  NSCC  Rule  50. 
Section  9  shortening  NSCC's  recent 
amendments  to  NSCC  Rule  50,  Section 
9  shortening  the  period  in  which  a 
participant  that  is  to  receive  a 
transferred  account  has  to  review  the 
transfer  instructions  and  reply  thereto. 
The  completed  transfer  cycle  will  be 
reduced  from  ten  business  days  to  seven 
business  days  for  transferring  cash  or 
margin  accounts  and  from  fifteen 
business  days  to  seven  business  days  for 
transferring  retirement  accounts.  The 
portion  of  MCC's  filing  containing  these 
procedures  is  consistent  with  the  NYSE 
and  NSCC  proposals;  therefore,  MCC's 
procedures  also  will  take  effect  oh 
December  2,  1994. 

MCC's  proposed  rule  change  also 
proposes  to  make  minor  changes  to  the 
ACAT-Fund/SERV  interface  s  to  comply 
with  the  NYSE  requirement  that 
generally  all  mutual  fund  account 
transfers  must  be  accomplished  by  using 
the  automated  systems  of  a  registered 
clearing  agency  where  both  the 
receiving  broker-dealer  and  the 
delivering  broker-dealer  are  participants 
in  a  registered  clearing  agency  which 
has  such  a  focility  « In  accordance  with 
a  NYSE  Rule  412,  this  change  will  be 
effective  March  3. 1995.  In  addition, 


under  its  proposal  MCC  no  longer  will 
treat  account  transfers  containing  option 
positions  differently  from  transfers  of 
accounts  without  option  positions. 
MCC  believes  the  proposed  rule 
change  is  consistent  wiUi  Section  17A  of 
the  Act  in  that  it  promotes  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions.  MCC's 
procedures  setting  forth  the  shortened 
time  period  for  transferring  accounts  are 
appropriate  because  they  properly 
reflect  the  changes  set  forth  by  the 
NYSE  and  NSCC  in  their  efforts  to 
enhance  automation  of  the  transfer 
process.  In  addition,  the  revised 
procedures  are  consistent  with  the 
Commission's  effort  to  reduce  the 
settlement  cycle  as  required  by  Rule 
15c6-l '  which  mandates  a  three 
business  day  settlement  cycle  for  most 
broker-dealer  transactions  effective  Jime 
7, 1995.8 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

MCC  has  not  solicited  or  received 
comments  on  the  proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)9  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(4)'o  promulgated 
thereunder  because  the  proposal  effects 
a  change  in  an  existing  service  of  MCC 
that  does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
the  custody  or  control  of  MCC  and  does 
not  significantly  affect  the  respective 
rights  or  obligations  of  MCC  or  persons 
using  the  service.  At  any  time  within  60 
days  of  the  filing  of  such  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


'  For  a  detaaed  description  of  NSCCs  ACAT- 
Fund/SERV  interface,  refer  to  Securities  Exchange 
Act  Release  No  27454  (November  20, 1989).  54  FR 
48962  (File  No  SR-NSCC-.«9-12)  (order  approving 
modification  of  NSCC's  ACAT  Service  rules  to 
provide  for  the  automated  transfer  of  eligible  book 
share  mutual  fund  assets)  . 

■  Supta  note  2 


'  For  a  complete  description  of  Rule  15c6-l.  refer 
to  Securities  Exchamje  Act  Release  No.  33023 
(Octobers,  1993)  58  FR  52891  (File  No.  S7-^-93j 
(adopting  Commission  Rule  52c&-l) 

"Securities  Exchange  Act  Release  No.  34952 
(November  9.  1994)  59  FR  59137  (File  No  S7-5- 
931  (change  of  effective  date  of  Rule  15c6-l  | 

»15US.C  78»(b)(3KA)(iii)(1986). 

"17  CFR  240  19b-«(eK4)  (19941 
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or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

TV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  S52,  will  be 
■  available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MCC.  All  submissions  should 
refer  to  File  No.  SR-MCC-94-14  and 
should  be  submitted  by  January  6, 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ' ' 

Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  94-30913  Filed  12-15-94;  8:45  am] 
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[RelMse  Na  34-35083;  Hie  No.  SR-NASO- 
94-65] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Security  Application  Fee 
for  the  PORTAL  Kterket 

December  12, 1994.  , 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  30, 
1994,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


Friday,  December  16,  1994  /  Notices 


"17  CFR  200.30-3(a)|  1 2)  ( 1 994). 


L  Self-Regulatoi  f  Oi:gaiiizati<Hi'8 
Statement  of  tin  Tenns  of  Substance  of 
the  Proposed  Riie  Change 

Pursuant  to  th  i  provisions  of  Section 
19(b)(1)  of  the  AJrt,  the  NASD  is 
herewith  filing  a  proposed  rule  change 
to  the  PORTAL  Market  Rules.  Schedule 
I  to  the  NASD  Bf-Laws  ("PORTAL 
Rules")  to  amend  the  security 
application  fee  in  Article  IrSection  1 
with  respect  to  securities  submitted  for 
designation  in  The  PORTAL  Market. 
The  NASD  is  proposing  to  delay  the 
implementation  bf  the  adoption  of  the 
security  aj)plica^on  fee  in  Article  IX, 
Section  1,  approved  by  the  SEC  in 
Securities  Exchatige  Release  No.  34562 
(August  19, 1994).  59  PR  44210,  and  the 
implementation  of  proposed  rule  change 
filed  herein  to  Jaiuary  3, 1995.  Below  is 
the  text  of  the  paoposed  rule  change. 
Proposed  new  laiguage  is  italicized; 
proposed  deletions  are  in  brackets. 

The  PORTAL  M  irket 

Schedule  I  to  thi  NASD  By-Laws 


PART  DC 
PORTAL  FEES 
Sec.  1    Entry  F^ 

When  a  PORmL  participant  submits 
an  application  far  designation  of  any 
class  of  securitiffi  as  a  PORTAL  security, 
it  shall  pay  to  thp  Corporation  a  filing 
fee  of  $2,000  [p*  class  of  security 
covered  by  the  security]  for  an 
application  covmng  a  security  or  group 
of  identifiable  securities  issuable  as  part 
of  a  single  privcne  placement  covered  by 
the  same  offering  documents, 
[submitted]  plui^$200  per  assigned 
security  symbol  ithat  is  in  addition  to  the 
first  symbol  assigned. 

n.  Self-Regulat(ry  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  |br,  the  Proposed  Rule 
Change  I 

In  its  filing  w  th  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  a  id  basis  for  the 
proposed  rule  c  lange  and  discussed  any 
comments  it  rec  sived  on  the  proposed 
rule  change.  Th(  text  of  these  statements 
may  be  examine  i  at  the  places  specified 
in  Item  IV  belovt.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B  ,  and  (C)  below,  of  the 
most  significant  aspects  of  sudi 
statements. 


UMI 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of .  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  On  August  19, 1994,  the 
Commission  approved  an  NASD 
amendment  to  its  PORTAL  Rules  that 
added  a  security  application  fee  for 
PORTAL  participants  *  applying  for 
designation  of  any  class  of  securities  as 
a  PORTAL  security .^  The  Nasdaq  Stock 
Market,  Inc.  operates  the  PORTAL 
Market  for  the  quotation  of  securities 
that  are  restricted  securities,  as  defined 
in  Rule  144(a)(3)  under  the  Securities 
Act  of  1933  ("Securities  Act"),  or 
securities  that  are  treated  as  if 
restricted.^  In  order  to  qualify  for 
inclusion  iii  the  PORTAL  Market,  a 
security  that  is  restricted  or  treated  as  if 
restricted  must  be  eligible  to  be  sold 
pursuant  to  Rule  144 A  under  the 
Securities  Act,^  be  in  negotiable  form, 
and  be  assigned  a  CUSIP  or  other 
security  identification  niunber  that  is 
different  from  any  identification  nimiber 
assigned  to  any  unrestricted  securities 
of  the  same  class.  Designation  of  a 
seciu'ity  as  a  PORTAL  security  permits 
the  security  to  be  assigned  a  CUSIP 
number  by  Standard  &  Poor's 
Corporation  and  be  cleared  and  settled 
through  the  Depository  Trust  Company 

The  security  application  fee  required 
a  fee  of  $2;000  per  class  of  securi^ 
covered  by  the  security  application  and, 
as  well,  a  fee  of  $200  for  each  assigned 
security  symbol  that  is  in  addition  to  the 
first  symbol  assigned.  The  application 
fee  rule  language  required  that  the 
NASD  assess  the  S2.000  fee  with  respect 
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•  Section  2  of  the  PORTAL  Rules  pennits  any 
PORTAL  participant  to  submit  an  application  for 
security  designation,  rather  than  the  issuer  of  the 
security  "PORTAL  participants"  include  PORTAL 
dealers.  PORTAL  brokers,  and  PORTAL  investors. 
The  first  two  categories  of  PORTAL  participants  are 
required  to  be  brokers  and  dealers  registered  with 
the  COininissidn  under  Section  15  of  the  Act  and 
members  of  the  NASD  The  third  category  of 
PORTAL  participants  are  institutional  investors  that 
are  not  members  of  the  NASD  that  meet  the 
definition  of  'qualified  institutional  buyer"  under 
Rule  144A 

'  Securities  Exchange  Act  Release  No.  34562 
(August  19.  1994).  59  FR  44210. 

■•The  PORTAL  Rules  provide  that  to  qualify  for 
mitial  designation  and  continued  designation  in  the 
PORTAL  Market,  a  security  shall  be  either  a 
restricted  security,  as  defined  in  Rule  144(a)(3) 
under  the  Securities  Act,  or  a  security  that  upon 
issuance  and  continually  thereafter  only  can  be  sold 
pursuant  to  Regulation  S  under  the  Securities  Ad, 
Rule  144A.  or  Rule  144  under  the  Securities  Act, 
or  in  a  transaction  exempt  ?rom  the  registration 
req'.iirnments  of  the  Securities  Act  pursuant  to 
Section  4  i)f  the  Securities  Act  and  not  involving 
any  public  offering 

••This  provision  requires  that  the  security  meet 
the  requirements  of  Rule  l44A(d)  (3)  and  (4)  under 
the  Securities  ,\ct,  which  are,  respectively,  the 
'fungibility"  .ind  "information  delivery 
reqiiinnnerij'  conditions  of  Rule  144A.  , 


to  each  separate  class  of  security  when 
one  or  more  classes  of  securities  are 
covered  by  a  single  security  appHcation. 
This  is  not  (he  tnanner  in  which  the 
NASD  intended  to  implement  the  new 
fiBe  In  the  NASD's  rule  filing  related  to 
the  new  fee,  SR-NASD-94-39,  the 
NASD  stated  that  the  "NASD  is 
proposing  to  adopt  a  filing  fee  of  $2,000 
per  security  application  submitted  plus 
$200  for  each  security  identification 
symbol  assigned  after  the  first  symbol." 
The  foregoing  description  more 
accurately  described  that  the  NASD 
intends  to  assess  the  new  fee  with 
respect  to  each  security  application 
submitted,  rather  than  with  respect  to 
each  class  of  security  covered  by  the 
application. 

In  order  to  clarify  the  rule  language  of 
the  security  application  fee  provision  in 
Part  IX.  Section  1  of  the  PORTAL  Rules, 
the  NASD  is  proposing  to  amend 
Section  1  to  provide  that  the  PORTAL 
participants  shall  pay  a  filing  fee  of 
$2,000  for  an  application  covering  a 
security  or  group  of  identifiable 
securities  issuable  as  part  of  a  single 
private  placement  covered  by  the  same 
offering  documents,  plus  $200  per 
assigned  security  symbol  that  is  in 
addition  to  the  first  symbol  assigned. 
Tlie  NASD  believes  that  the  foregoing 
rule  language  makes  clear  that  the 
$2,000  fee  applies  with  respect  to  each 
private  placement  ofTering, 
notwithstanding  that  the  offering  may 
involve  multiple  issuers  and  contain 
multiple  securities. 

The  security  application  fee  was 
effective  August  19,  1994  In  light  of 
concerns  that  arose  regarding  the  clarity 
of  the  rule  language  of  the  new 
provision  in  Article  fX.  Section  1,  the 
NASD  delayed  implementation  of  the 
new  fee  in  order  to  develop  revised  rule 
language  that  would  more  clearly 
indicate  the  intended  application  of  the 
fee  The  NASD  is  proposing  to  delay  the 
implementation  of  the  seciu-ity 
application  fee  approved  by  the  SEC  in 
Securities  Exchange  Act  Release  No. 
34562  (August  19. 1994).  59  FR  44210 
and  the  implementation  of  proposed 
rule  change  filed  herein  to  January  3, 
1995 

(b)  The  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(5)  of 
the  Act,  which  requires  that  the  rules  of 
the  Association  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  which  the  Association 
operates  or  controls  in  that  the  proposed 
nilc  change  equitably  applies  a  filing  fee 
to  all  applications  submitted  by 
PORTAL  dealers.  TORTAL  brokers,  and 


PORTAL  qualified  investors  for  the 
designation  of  securities  to  the  PORTAL 
Market. 

(8)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fwm 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Act 
Rule  19b-4  because  the  rule  change 
constitutes  an  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule  of  the 
NASD.  At  any  time  within  60  days  of 
the  filing  of  a  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference    . 
Room.  Copies  of  such  filing  will  also  be 
available  for^inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  subniitted  by  January  6. 1995. 


For  the  Commission,  by  the  Division  of 
Market  Rsgu'.ation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a){12). 
Mwrgvet  H.  ^4cFarUnd. 
Deputy  Secretary. 
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Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers.  Inc.  Relating  to  a  Three  Month 
Extension  of  the  Interim  SOES  Rules 

December  9. 1994. 

Pursuant  to  Section  19(b)(lJ  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  notice  is  hereby  given  that  on 
December  7, 1994,^  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange  % 

Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described  . 
in  Items  1, 11,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatoiy  Oisanization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change     -< 

On  December  23,  1993,  the 
Commission  approved  on  a  one-year 
pilot  basis  changes  to  The  Nasdaq  Stock 
Market.  Inc's  ("Nasdaq")  Small  Order 
Executive  System  ("SOES")  that:  (1) 
Reduced  tlie  maximum  size  order 
eligible  for  execution  through  SOES 
from  1.000  shares  to  500  shares;  (2) 
reduced  the  minimum  exposure  limit 
for  "unpreferenced"  SOES  orders  from 
five  times  the  maximum  order  size  to 
two  times  the  maximum  order  size,  and 
eliminated  the  exposure  limits  for 
"preferenced  orders";  (3)  implemented 
an  automated  function  for  updating 
market  maker  quotations  when  the 
market  maker's  exposure  limit  has  been 
exhausted:  and  (4)  prohibited  short  sales 
through  SOES  (collectively  referred  to 
hereinafter  as  the  "Interim  SOES 
Rules"). 3  Except  for  the  short  sale 
prohibition,  the  NASD  proposes  to 


•  15  U.S.C. -8s(b)(l)  (1988). 

'The  NASD  initially  filed  the  proposed  rule 
change  on  December  i.  1994.  On  December  7, 1994. 
t.ho  NASD  filed  Amendment  No.  1  !o  remove  the 
short  sale  prohibition  from  its  proposal  to  extend 
the  Interim  SOES  Rules. 

^See  Securities  Exchange  Act  Release  Na  33377 
(Dec  23.  1993),  58  FR  69419  (Dec.  30.  1993)   . 
("Jntnrim  SOES  Rules  Approval  Order"). 
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extend,  until  May  1, 1995,  the 
effectiveness  of  the  biterim  SOES  Rides. 

n.  Self-Regulatory  Origanization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Propoed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Hem  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  December  23. 1993.  the  SEC 
issued  an  order  that  approved  the 
Interim  SOES  Rules  on  a  one-year  pilot 
basis  effective  January  7, 1994.  In 
response  to  two  applications  requesting 
a  stay  of  the  Interim  SOES  Rules 
Approval  Order,  however,  the  SEC 
granted  a  partial  stay  of  the  effective 
date  of  the  order  until  January  25, 
1995.*  Thus,  since  the  Commission 
approved  the  Interim  SOES  Rules  for  a 
one-year  period  and  this  one-year 
period  did  not  commence  until  the 
Commission's  order  approving  the  rules 
became  effective  on  January  25. 1994.  it 
is  the  NASD's  understanding  that  the 
Interim  SOES  Rules  will  expire  on 
January  25, 1995,  absent  further 
Commission  action. 

As  described  in  more  detail  below, 
because  the  NASD  believes 
implementation  of  these  rule  changes 
has  been  associated  with  positive 
developments  in  the  markets  for  Nasdaq 
securities  and  clearly  has  not  had  any 
negative  effect  on  market  quality,  the 
NASD  believes  it  is  appropriate  and 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors  to  extend  the  effectiveness 
of  the  interim  SOES  Rules  (without  the 
short  sale  prohibition)  until  the  rules 
governing  the  operation  of  The  Nasdaq 
Primary  Retail  Order  View  and 
Execution  System  ("N-PROVE")  have 
been  approved  by  the  SEC  and 
implemented.* 
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*St»  Sacuritios  Exchange  Act  Release  No.  33424 
(|an.  5.  1994). 

■*  Sep  Securities  ^change  Act  Release  No.  34145 
(June  I.  1994).  59  FR  29649  ()une  6, 1994)  (notice 
of  original  filing  and  Amendment  No.  1).  Socurilies 
Exchange  Act  Release  No.  34453  (July  28, 1994).  59 
re  39808  (Aug.  4,  1994)  (notice  of  Amendment  No. 
2)  .md  S.)ciirities  Exchange  Act  Release  No.  35024 


N«PROVE  is  a  i  lew  Nasdaq  system  for 
the  execution  of  small-sized  customer 
orders  that  will  i*ovide  individual 
investors  with  eimanced  limit  order 
protection  and  iinportant  price 
improvement  opportunities,  while  at  the 
same  time  affording  market  makers  an 
enhanced  means  to  manage  the  risks 
associated  with  n  arket  maldng.  The 
NASD  anticipate^  that  N»PROVE  will  be 
ready  for  implem  mtation  by  May  1, 
'  195  and  is  hope  ul  that  the  SEC  will 
L  insider  approva  of  N»PROVE  well 
prior  to  that  date.  Accordingly, 
assuming  the  SEC  approves  N«PROVE 
by  May  1, 1995,  t  le  NASD  believes  it  is 
necessary  for  the  irotection  of  investors 
and  the  preservat  on  of  the  quality  of 
the  markets  for  N  isdaq  securities  to 
extend  the  effect!  ^eness  of  the  Interim 
SOES  Rules  for  a  iproximately.three 
months  until  Ma;  1, 1995.  so  that  there 
will  be  no  lapse  I  stween  the  effective 
date  of  NePROVE  and  termination  of  the 
Interim  SOES  Ru  es.  By  preventing  a 
lapse  in  the  effec  iveness  of  the  Interim 
SOES  Rules,  the   lASD  believes 
investors  and  the  marketplace  as  a 
whole  will  contir  ue  to  receive  the 
substantial  benef  ts  derived  from  the 
Interim  SOES  Ru  es. 

The  Interim  SC  2S  Rules  reflect  a 
reasoned  approac  i  by  the  NASD  to 
address  the  advei  ie  effects  on  market 
liquidity  attributj  ble  to  active  intra-day 
trading  activity  tl  rough  SOES,  while  at 
the  same  time  no  compromising  the 
ability  of  small,  n  itail  investors  to 
receive  immediat  j  executions  through 
SOES.  Specifical  y,  the  Interim  SOES 
Rules  are  designe  i  to  address  concerns 
that  concentrated  aggressive  use  of 
SOES  by  a  growii  g  number  of  order 
entry  firms  has  ra  suited  in  increased 
volatility  in  quots  tions  and  transaction 
prices,  wider  spn  ads,  and  the  loss  of 
liquidity  for  indii  idual  and  institutional 
investor  orders.  Ii  i  light  of  the  SEC's 
approval  of  the  N  \SD's  proposed  short 
sale  rule  in  June  :  994,**  however,  the 
NASD  believes  it  s  appropriate  to 
permit  short  sales  to  be  entered  in 
SOES.  According  y,  the  NASD  proposes- 
to  allow  the  effec  iveness  of  this 
particular  SOES  i  ile  to  lapse  on  January 
25,  1995. 

The  NASD  beli  (ves  that  the  same 
arguments  and  justifications  made  by 
the  NASD  in  sup  fort  of  approval  of  the 
Interim  SOES  Ru  es  are  just  as 
compelling  today  as  they  were  when  the 
SEC  relied  on  the  n  to  approve  the  rules. 
In  sum,  the  NASI  continues  to  believe 
that  concentrated  burstis  of  SOES 


activity  by  active  order-entry  firms 
contribute  to  increased  short-term 
volatility,  wider  spreads,  and  less 
market  Uquidity  on  Nasdaq  and  that  the 
Interim  SOES  Rules  are  an  effective 
means  to  minimize  these  adverse  market 
impacts. 

The  NASD  also  notes  that  the  SEC 
made  specific  findings  in  the  Interim 
SOES  Rules  Approval  Order  th%t  the 
interim  rules  were  consistent  with  the 
Act.  In  particular,  the  SEC  stated  in  its 
approval  order  that: 

a.  Because  the  benefits  for  market  quality 
of  restricting  SOES  usage  outweigh  any 
potential  decrease  in  pricing  efficiency,  the 
Conunission  concludes  that  the  net  effect  of 
the  proposal  is  to  remove  impediments  to  the 
mechanism  of  a  free  and  open  market  and  a 
national  market  system,  and  to  protect 
investors  and  the  public  interest,  and  that  the 
proposed  rule  changes  are  designed  to 
produce  accurate  quotations,  consistent  with 
Sections  15A(b)(6)  and  15A(b)(ll}  of  the  Act. 
In  addition,  the  Commission  concludes  that 
the  benefits  of  the  proposal  in  terms  of 
preserving  market  quality  and  preserving  the 
operational  efficiencies  of  SOES  for  the 
processing  of  small  size  retail  orders 
outweigh  any  potential  burden  on 
competition  or  costs  to  customers  or  broker- 
dealers  affected  adversely  by  the  proposal. 
Thus,  the  Commission  concludes  that  the 
proposal  is  consistent  with  Section  15A(b)(9) 
of  the  Act  in  that  it  does  not  impose  a  burden 
on  competition  which  is  not  necessary  or 
appropriate  in  furtherance  of  the  purposes  of 
the  Act.'' 

b.  The  Commission  also  concludes  that  the 
proposal  advances  the  objectives  of  Section 
llA  of  the  Act.  Section  llA  provides  that  it 
is  in  the  public  interest  and  appropriate  for 
the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets  to 
assure  economically  efficient  execution  of 
securities  transactions,  fair  competition 
among  market  [larticipants,  and  the 
practicality  of  brokers  executing  orders  in  the 
best  market.  The  Commission  concludes  that 
the  proposal  furthers  these  objectives  by 
preserving  the  operational  eRiciencies  of 
SOES  for  the  processing  of  small  orders  from 
retail  investors." 

c.  The  Commission  believes  that  it  is 
appropriate  to  restrict  trading  practices 
through  SOES  that  impose  excessive  risks 
and  costs  on  market  makers  and  jeopardize 
market  quality,  and  which  do  not  provide 
significant  contributions  to  liquidity  or 
pricing  efficiency.  *  *  •  The  Commission 
believes  that  it  is  more  important  to  ensure 
that  investors  seeking  to  establish  or 
liquidate  an  inventory  position  have  ready 
access  to  a  liquid  Nasdaq  market  and  SOES 
than  to  protect  the  ability  of  customers  to  use 
SOES  for  intra-day  trading  strategies.^ 

d.  The  Commission  believes  that  there  are 
increased  costs  associated  with  active  intra- 
day  trading  activity  through  SOES  that 


(Nov  29.  1994),  59  FRfe2755  (Dec  6,  1994  (notice 
of  Amendment  No  3) 

"Securities  Exchang  1 1 
(June  29.  1904),  59  FR 


Act  Release  No.  34277 
14885  (July  7,  1994). 


'Interim  SOES  Rules  Approval  Order,  supm  note 
1,  58  FR  at  69423  (footnotes  omitted). 
■M.  (footnotes  omitted). 
»  W  at  69424-25  (footnotes  omitted). 


undermine  Nasdaq  market  quality  •  •  * 
Active  intra-day  trading  activity  throu^ 
SOES  can  also  contribute  to  instability  in  the 
market. '•• 

e.  In  addition,  these  waves  of  executions 
can  make  it  difficult  to  maintain  orderiy 
markets.  Given  the  increased  volatility 
associated  with  these  waves  of  intra-day 
trading  activity,  market  makers  are  subject  to 
increased  risks  that  conceatrated  waves  of 
orders  will  cause  the  market  to  move  away 
As  a  result,  individual  market  makers  may  be 
unwilling  to  narrow  the  current  spread  and 
commit  additional  capital  to  the  market  by 
raising  the  bid  or  lowering  the  offer  When 
market  makers  conunit  less  capital  and  quote 
less  competitive  markets,  prices  can  be 
expected  to  deteriorate  more  rapidly 
Accordingly,  the  Commission  believes  that  it 
is  appropriate  for  the  NASD  to  take  measui^d 
steps  to  redress  the  economic  incentives  for 
frequent  intra-day  trading  inherent  in  SOES 
to  prevent  SOES  activity  from  having  a 
negative  effect  on  market  prices  and 
volatility  " 

f  The  Commission  does  not  believe  that 
intra-day  tradiiig  strategies  through  SOES 
contribute  significanUy  to  market  efficiency 
in  the  sense  of  causing  prices  to  reflect 
information  more  accurately  '^ 

g.  The  Commission  has  evaluated  each  of 
the  proposed  modifications  to  SOES.  and 
concludes  that  each  of  the  modifications 
reduces  the  adverse  effects  of  active  trading 
through  SOES  and  better  enables  market 
makers  to  manage  risk  while  maintaining 
continuous  participation  in  SOES.  In 
addition,  the  Commission  does  not  believe 
that  any  of  the  modifications  will  have  a 
significant  negative  effect  on  market  quality 
To  the  extent  that  any  of  the  modifications 
may  result  in  a  potential  loss  of  liquidity  for 
small  investor  orders,  the  Commission 
believes  that  these  reductions  are  marginal 
and  are  outweighed  by  the  benefits  of 
preserving  market  maker  participation  in 
SOES  and  increasing  the  quality  of 
executions  for  public  and  institutional  orders 
as  a  result  of  the  modifications.''' 

h  The  Commission  *  •  *  has  determined 
that  the  instant  modifications  to  SOES 
further  the  objectives  of  investor  protection 
and  fair  and  orderly  markets,  and  that  these 
goals,  on  balance,  outweigh  any  marginal 
effects  on  liquidity  for  small  retail  orders, 
and  any  anticompetitive  effects  on  order 
entrj'  firms  and  their  customers.  The 
Commission  concludes  that  the  ability  of 
active  traders  to  place  trades  through  a 
system  designed  for  retail  investors  can 
impair  market  efficiency  and  jeopardize  the 
level  of  market  making  capital  devoted  to 
Nasdaq  issues.  The  Commission  believes  that 
the  rule  change  is  an  appropriate  response  to 
active  trading  tiirough  SOES,  and  that  the 
modifications  will  reduce  the  effects  of 
concentrated  intra-day  DOES  activity  on  the 
market." 

The  NASD  believes  these  significant 
statutory  findings  by  the  SEC  regarding 

'"/rf  (footnotes  omitted). 

"  /(/  at  69425-26  {footnotes  omitted). 

"Id 

'-'Id 

'*ld  at  69429 
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the  Interim  SOES  Rules  and  the  SEC's 
assessment  of  the  likely  benefits  to  the 
marketplace  that  would  result  from  the 
rules  have  been  confirmed  and 
substantiated  by  an  econometric  study 
conducted  by  the  NASD's  Economic 
Research  Department  on  the 
effectiveness  of  the  Interim  SOES 
Rules.is  When  the  SEC  approved  the 
Interim  SOES  Rules,  it  stated  that  "[a)ny 
further  action  the  NASD  seeks  with 
respect  to  SOES — extension  of  these 
modifications  upon  expiration,  or 
introduction  of  other  changes — will 
require  independent  consideration 
under  Section  19  of  the  Act."  '^  in 
addition,  the  SEC  stated  that,  should  the 
NASD  desire  to  extend  these  SOES 
changes  or  modify  SOES.  the 
Commission  would  expect  "the  NASD 
to  monitor  the  quality  of  its  markets  and 
assess  the  effects  of  these  changes  on 
market  quality  for  Nasdaq  securities." 
Also,  if  feasible,  the  SEC  instructed  the 
NASD  to  provide  a  quantitative  and 
statistical  assessment  of  the  effects  of 
the  SOES  changes  on  market  quality;  or. 
if  an  assessment  is  not  feasible,  the  SEC 
stated  that  the  NASD  should  provide  a 
reasoned  explanation  supporting  that 
determination. 
In  sum.  the  NASD's  study  found  that: 

•  Since  the  SOES  changes  went  into  effect 
in  January  1994,  the  statistical  evidence 
indicated  that  when  average  daily  volume, 
stock  price,  and  stock  price  volatility  are  held 
constant  through  regression  techniques, 
quoted  percentage  spreads  in  Nasdaq 
securities  experienced  a  decline  in  the 
immediate  period  following  implementation 
of  the  changes  and  have  continued  to  decline 
since  then.  The  statistical  evidence  also 
showed  that  the  narrowing  of  quoted 
percentage  spreads  became  more  pronounced 
and  robust  the  longer  the  Interim  SOES  Rules 
were  in  effect.  In  particular,  quoted  spreads 


UMI 


"Securities  Exchange  Act  Release  No.  35080 
(Dec.  9, 1994)  (Commission  notice  of  a  letter  from 
Gene  Finrv  Vice  President  &  Chief  Economist. 
NASD,  to  Katherine  England,  Assistant  Director, 
National  Market  System  &  OTC  Regulation.  SEC. 
dated  October  24. 1994,  submitted  in  connection 
with  the  NASD's  N»PROVE  filing,  File  No.  SR- 
NASD-94-13). 

'•Interim  SOES  Rules  Approval  Order,  supra 
note  1.  59  FR  at  69429.  Amendment  No.  4  to  the 
NASD's  filing  for  the  Interim  SOES  Rules  also  states 
that  the  NASD  "understand[s)  that  because  of 
substantial  negative  comment  on  the  modiTications. 
the  SEC  may  wish  to  review  the  impact  of  the 
changes  after  they  have  been  in  effect  for  a 
reasonable  time  frame.  The  NASD  believes  that  a 
one-year  pilot  will  provide  a  reasonable  period  to 
observe  the  operation  of  the  modirications  and 
confirm  the  absence  of  adverse  impact  on  SOES 
averred  in  the  comments.  The  experience  during 
the  pilot  period  will  also  permit  the  NASD  to  better 
evaluate  the  prudence  of  requesting  pennaneni 
approval  of  these  interim  changes.  For  these 
reasons,  the  NASD  hereby  requests  that  the  SEC 
approve  the  proposal  for  a  one-year  pilot.  "  See 
letter  from  Robert  E.  Aber,  Vice  President  ft  General 
Counsel.  Nasdaq,  to  Selwyn  Notelovitz.  Branch 
Chief,  SEC,  dated  November  29. 1993. 


in  cents  per  share  for  the  500  largest  Nasdaq 
National  Market  securities  experienced  a 
sharp  decline  from  April  28  to  May  12  and 
from  June  23  to  July  18  (footnote  omitted); 

•  With  the  exception  of  a  brief,  market- 
wide  period  of  volatility  experienced  by 
stocks  traded  on  Nasdaq,  the  New  York  Stock 
Exchange,  and  the  American  Stock  Exchange 
during  the  Spring,  the  volatility  of  Nasdaq 
securities  appears  to  be  imchanged  in  the 
period  following  implementation  of  the 
changes;  and 

•  A  smaller  percentage  of  Nasdaq  stocks 
experienced  extreme  relative  price  volatility 
after  implementation  of  the  rules  and  that 
these  modifications,  in  turn,  suggest  a 
reduction  in  relative  volatilities  since  the 
rules  were  put  into  effect. 

The  NASD  also  believes  that  its  study 
of  the  effectiveness  of  the  Interim  SOES 
Rules  lends  credence  to  another  NASD 
study  that  was  submittpd  to  the  SEC  in 
support  of  approval  of  the  Interim  SOES 
Rules.!'  In  the  May  1993  SOES  Study, 
the  NASD  found  that  concentrated 
waves  of  orders  entered  into  SOES  by 
active  order-entry  firms  resulted  in 
discernible  degradation  to  the  quality  of 
the  Nasdaq  market.  Specifically,  the 
study  found,  among  other  things,  that: 
(1)  Bursts  of  orders  entered  into  SOES 
by  active  order  entry  firms  frequently 
result  in  a  decline  in  the  bid  price  and 
a  widening  of  the  bid-ask  spread;  (2) 
that  there  is  a  significant  positive 
relationship  between  increases  in 
spreads  and  volume  attributable  to 
active  order-entry  firms  as  it  related  to 
total  SOES  volume  per  security;  and  (3) 
activity  by  active  order-entry  firms 
resulted  in  higher  price  volatiUty  and 
less  liquidity — higher  price  changes  are 
associated  with  high  active  trading  firm 
volume,  even  after  controlling  for 
normal  price  fluctuations.  Given  the 
positive  market  effects  associated  with 
the  Interim  SOES  Rules,  the  NASD 
believes  the  findings  of  the  May  1993 
SOES  Study  as  well  as  the  economic 
assumptions,  principles,  and 
hypotheses  imderlying  the  study  should 
not  be  dismissed  by  the  Commission  as 
"inconclusive"  and  that  more  weight 
should  be  given  to  the  study. 

Therefore,  in  light  of  all  the  above- 
cited  statutory  findings  made  by  the 
SEC  when  it  approved  the  Interim  SOES 
Rules,  coupled  with  the  NASD's 
findings  that  the  interim  rules  have  been 
associated  with  positive  market 
developments  in  terms  of  lower  spreads 
on  Nasdaq  and  less  stocks  with  extreme 
relative  price  volatility,  the  NASD 
believes  it  would  be  consistent  with  the 


' '  See  NASD  Department  of  Economic  Research : 
Impact  of  SOES  Active  Trading  Firms  on  Nasdaq 
Market  Quality  (May  12. 1993)  ("May  1993  SOES 
Study").  See  also  Securities  Exchange  Act  Release 
No  32313  (May  17, 1993),  58  FR  29647  (publication 
of  the  .studv  for  comment) 
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Act  fior  the  CcwnmiMion  to  ext«nd  the 
bterim  SCKS  Rules  for  •  brief  three 
month  period  so  that  the  interim  rules 
can  continue  on  an  unintemipted  basis 
until  May  1, 1995.  the  anticipated 
implementation  date  for  N*nROVE.  In 
sum.  the  NASD  believes  its  study 
afBims  the  validity  and  correctness  of 
the  SEC's  prior  statut(»y  findings  made 
in  connection  with  the  approval  of  the 
interim  rules.  Moreover,  even  if  the 
Commission  is  unvrilling  to  find 
positive  significance  in  um  NASD's 
statistical  analyses,  at  the  very  least, 
these  studies  indicate  that  the  market 
has  not  been  harmed  by  implementation 
of  the  Interim  SOES  Riiles.  As  a  result. 
the  Commission's  rationale  for  the 
approval  of  the  Interim  SOES  Rules  for 
one  year  is  equally  compelling,  if  not 
more  compelling  given  the  apparent 
positive  enacts  of  the  rules,  to  justify 
approval  of  the  NASD's  proposal  to 
extend  the  rules  for  approximately  three 
months.  To  do  otherwise  would  require 
the  SEC  to  refute  its  prior  finctingn  that 
the  Interim  SOES  Rules  are  consistent 
with  the  Act  Given  the  absence  oH  any 
evidence  of  unanticipated  hann 
associated  with  implementation  of  the 
interim  rules,  the  NASD  believes  the 
Commission  would  have  no  factual 
basis  to  justify  such  a  refutation. 

Moreover,  even  if  the  Commission 
concludes  that  the  Interim  SOBS  Rules 
have  had  no  impact  on  market  quality, 
the  NASD  believes  the  Commission's 
approval  of  New  York  Stock  Exchange 
("NYSE")  Rule  80A  on  a  permanent 
basis  illustrates  that  the  Commission 
would  still  have  a  sufficient  basis  to 
approve  an  extension  of  the  Interim ' 
SOES  Rules  for  a  brief  three  month 
period."  When  NYSE  Ride  80A  was 
proposed,  the  Commission  received 
considerable  adverse  comment  to  the 
eSisct  that  there  was  no  causal 
relationship  between  index  arbitrage 
and  marieet  volatility  and  that  activation 
of  the  rule  diuing  turbulent  market 
conditions  could  have  disastrous  effects 
on  related  options  and  futures  markets 
and  actually  exacerbate  market 
volatility.  Despite  these  comments,  the 
Commission  approved  the  proposal  on  a 
one-year  pilot  basis  noting  that  "the 
NYSE  proposal  represents  a  modest 
step,  proposed  on  a  pilot  basis,  to 
attempt  to  address  the  issue  of  market 
volatility."  »•  Alter  the  one-year  pilot, 


■■Rul«  BOA  provtaJM  thai  when  the  Dow  Jones 
faiduMrial  Avtngi  dacHoM  or  advancet  by  SO 
points  or  mora,  all  index  aibitrage  orders  to  sell  or 
buy  must  be  executed  in  a  market  stabilizing 
m«njier. 

"See  Securities  Exchange  Act  Release  No.  28282 
duly  30.  IMO).  5S  FR  314«S.  31472  (Order 
approving  nie  Noa.  SR-NYSB-90-S  and  SR- 
NYSE-90-n). 


the  NYSE  prepared  a  report  that,  in  the 
SEC's  words,  ii^d  that  "the  standard 
measures  of  NYpE  market  quality 
appear  largely  qnafliBcted  hy  Rule  80A." 
Speafic^.  the  NY^  RepcHt  indicated 
that:  (1)  Quotes  on  the  NYSE  did  not 
widen  after  the  SO  D)IA  point  trigger 
was  readied:  aqd  (2)  the  imposition  of 
Rule  80A  did  n^t  have  any  n^ative 
effect  on  price  dontinuity  and  depth  in 
the  mariiet.'o  Iq  addition,  in  approving 
Rule  BOA  on  a  permanent  basis,  the  SEC 
noted  that  the  rule  "represents  a  modest 
but  useful  step  $y  the  NYSE  to  attempt 
to  address  the  iSsue  of  market 
volatility,"  21  tl^t  the  rule  "has  not  been 
disruptive  to  the  marketplace."  ^  and 
that  there  was  a  "lack  of  evidence  of  any 
harmful  effects  Of  Rule  BOA."  ^  In  sum. 
the  SEC  discus^cm  of  the  statutory  basis 
for  approval  of  ffYSE  Rule  BOA  focused 
in  large  part  on  the  fact  that  Rule  BOA 
did  not  have  aiw  adverse  impacts  on 
market  quality  ta  the  NYSE  and  that,  as 
a  result,  the  NY^E  should  be  given  the 
latitude  to  take  Reasonable  Meps  to 
address  excessive  volatility  in  its 
mariwtplace.  Accordingly,  the  NASD 
believes  the  SD  \  should  afford  the 
NASD  the  same  regulatory  flexibility 
that  it  afforded  he  NYSE  to  implement 
rules  reasooabl; '  designed  to  enhance 
the  quality  of  N  isdaq  and  minimize  the 
effects  of  poten^ally  disruptive  trading 
practices.  ' 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Sections 
15A(b)(6).  15A(|i)(9).  15A(b)(ll)  and 
llA(a)(lHC)  of  6ie  Act.  Among  other 
things.  Section  t5A(b)(6)  requires  that 
the  rules  of  a  national  securities 
association  be  assigned  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  tr^de.  to  foster  cooperation 
and  coordinatiai  with  persons  engaged 
in  regulating,  cnaring,  settling, 
processing  infonnation  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market, 
system  and  in  gpneral  to  protect 
investors  and  the  public  interest. 
Specificalfy,  th4  NASD  is  proposing  to 
retain  the  Interito  SOES  Rules  for  three 
months,  becaus^  of  concerns  that 
concentrated,  atgressive  use  of  SOES  by 
a  growing  numpa  of  order  entry  firms 
has  resulted  in  Increased  volatility  in 
quotations  and  transaction  prices,  wider 
spreads,  and  th^  loss  of  liquidity  for 


^°  See  Securities  fttchange  Act  Release  No  29854 
(October  24. 1904),  ^  FR  55963  (October  30. 1994) 
(order  approving  (il«  SR-NYSE-91-21)  ('Rulo  SOA 
Approval  Order").    ; 

»M  56 FRat  559^7 

"Id  56  FR  at  559^7-68. 


individual  and  institutiraial  investor 
orders,  all  to  the  detriment  of  pubHc 
investore  and  the  public  interest  The 
NASD  believes  the  Interim  SOES  Rules 
have  operated  to  rectify  this  situation 
while  continuing  to  provide  an  effective 
opportimity  fat  the  prompt  reliable 
execution  of  small  orden  received  from 
the  investing  pubUc.  With  respect  to  the 
proposal  to  remove  the  short  sale 
pnmibition-from  SOES,  by  expanding 
the  spectrum  of  retail  orders  that  will  be 
eligible  to  receive  automatic  executions 
through  SOES,  the  NASD  believes  the 
proposal  may  enhance  investor 
protection.  Nonetheless,  the  NA^  is 
very  concerned  that  re-allowing  the 
entry  of  short  sales  into  SOES  may 
contribute  to  destabilizing  short  term 
trading  through  SOES  that  could  have 
adverse  corollary  effiects  throughout 
Nasdaq.'*  Accordingly,  in  order  to 
protect  investors  and  the  public  interest, 
the  NASD  believes  the  Interim  SOES 
Rules  should  be  extended  until  May  1 . 
1995.  so  that  small  investors'  orders  will 
continue  to  receive  the  fair  and  efficient 
executions  that  SOES  was  designed  to 
provide. 

Section  15A(b](9)  provides  that  the 
rules  of  the  Association  may  not  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  The  Interim 
SOES  Rules  apply  across  the  board  and 
do  not  target  any  particular  user  or 
participant.  For  instance,  all  SOES 
orden  must  be  for  500  ^ares  or  less, 
according  to  the  tier  size  requirements, 
all  dealers  may  set  their  exposure  limits 
at  two  times  the  tier  size,  and  all  dealers 
may  elect  to  utilize  the  automated  quote 
update  feature.  Accordingly,  the  NASD 
believes  that  these  rule  changes  are  not 
anti-competitive,  as  they  are  imiform  in 
application  and  they  seek  to  preserve 
the  abiUty  of  SOES  to  provide  fair  and 
efficient  automated  executions  for  small 
investor  (vders.  while  preserving  market 
maker  participation  in  SOES  and  market 
liquidity. 

Section  15A(bMll)  empowers  the 
NASD  to  adopt  rales  governing  the  form 
and  content  of  quotations  relating  to 
securities  in  the  Nasdaq  market.  Such 
rules  must  be  designed  to  produce  fair 
and  informative  quotations,  prevent 
fictitious  and  misleading  quotations, 
and  promote  orderly  procedures  for 
collecting  and  distributing  quotations 
The  NASD  is  seeking  to  continue  the 
effectiveness  of  the  Interim  SOES  Rules 
so  that  SOES  activity  may  not  result  in 


"The  NASD  will,  therefore,  review  the  vuiume 
and  impact  of  short  sales  effected  through  SOES  on 
an  on-going  basis  to  determine  whether  it  is 
appropriate  in  the  interests  of  maintaining  fair  and 
orderly  markets  to  continue  to  fillow  shon-saies 
throu^SOES. 
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misleading  quotations  in  the  Nasdaq 
mariiet.  Market  makers  place  quotes  in 
the  Nasdaq  system  and  these  quotes 
comprise  the  inside  market  and  define 
the  execution  parameters  of  SOES. 
When  volatility  in  the  SOES 
environment  causes  market  makers  to 
widen  spreads  or  to  change  quotes  in 
anticipation  of  waves  of  SOES  orders, 
quotes  in  the  Nasdaq  market  become 
more  volatile  and  may  be  misleading  to 
the  investing  public.  Accordingly, 
absent  continuation  of  the  Interm  SOES 
Rules,  the  quotations  published  by 
Nasdaq  may  not  reflect  the  true  market 
in  a  security  and,  as  a  result,  there  may 
be  short-term  volatility  and  loss  of 
liquidity  in  Nasdaq  securities,  to  the 
detriment  of  the  investing  public. 
Further,  the  continuation  of  the 
automated  refresh  feature  will  ensure" 
that  a  market  maker's  quotation  is 
updated  after  an  exposure  limit  is 
exhausted.  Uninterrupted  use  of  this 
function  will  maintain  continuous 
quotations  in  Nasdaq  as  market  makers 
exhausting  their  exposure  limits  in 
SOTS  will  not  be  subject  to  a  "closed 
quote"  condition  or  an  imexcused 
withdrawal  from  the  market.  Finally, 
the  NASD  notes  that  despite  the 
reduction  in  the  maximum  order  size  for 
SOES,  market  makers  are  still  obUgated 
to  adhere  to  minimum  display  size 
requirements  for  quotations  in  Nasdaq 
National  Market  securities  and  Nasdaq 
SmallCap  securities. 

Finally,  the  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
significant  national  market  system 
objectives  contained  in  Section  ■ 
llA(a)(l)(C)  of  the  Act.  This  provision 
states  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure,  among- 
other  things,  (i)  economically  efficient 
execution  of  securities  transactions;  (ii) 
fair  competition  among  brokers  and 
dealers;  and  (iii)  the  practicality  of 
brokers  executing  investor  orders  in  the 
best  market.  Specifically,  the  Interim 
SOES  Rules  advance  each  of  these 
objectives  by  preserving  the  operational 
efficiencies  of  SOES  for  the  processing 
of  small  investors'  orders,  by 
maintaining  current  levels  of  market 
maker  participation  through  reduced 
financial  exposure  from  impreferenced 
orders  exceeding  500  shares,  and  by 
reducing  price  volatiUty  and  the 
widening  of  market  makers'  spreads  in 
response  to  the  practices  of  order  entry 
firms  active  in  SOES.  With  respect  to 
the  proposal  to  remove  the  short  sale 
prohibition  firom  SOES,  by  expanding 
the  spectrum  of  retail  orders  that  will  be 
eligible  to  receive  automatic  executions 
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through  SOES.  the  NASD  believes  the 
proposal  may  enhance  investor 
protection.  Nonetheless,  the  NASD  is 
very  concerned  that  re-allowing  the 
entry  of  short  sales  into  SOES  may 
contribute  to  destabilizing  short  term 
trading  through  SOES  that  could  have 
adverse  corollary  effects  throughout 
Nasdaq.25 

In  addition,  for  the  same  reasons 
provided  by  the  SEC  when  it  approved 
the  Interim  SOES  Rules  that  are  cited 
above  in  the  text  accompanying 
footnotes  four  through  eleven,  the 
NASD  behoves  that  the  proposed  rule 
change  is  consistent  with  Sections 
15A{b)(6).  15A(b)(9),  l5A(b)(ll),  and 
llA(a)(l)(C)oftheAct. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  beUeves  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  of  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consent,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
mth  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  SR-NASD-94-68  and  should  be 
submitted  by  January  6. 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.26 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc.  94-30914  Filed  12-15-94:  8:45  am] 
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[Release  No.  34-35060;  File  Nos.  SR- 
NASD-«4-13  and  SR-NASO-04-68] 

Self-Regulatory  Organizations;  Notice 
of  Amendment  of  Proposed  Rule 
Change  by  National  Association  of 
Securities  Dealers,  Inc.  Relating  to  the 
Small  Order  Execution  System  and  the 
Proposed  Nasdaq  Primary  Retail  Order 
View  and  Execution  System 

December  9, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  in 
connection  with  File  Nos.  SR-NASD- 
94-13  2  and  SR-NASD-94-68.3  on 
October  24,  1994  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  an  econometric  analysis 
conducted  by  the  NASD's  Economic 
Research  Department.  In  addition,  in 
connection  with  File  No.  SR-NASD-94- 
13  ■•  on  December  2, 1994  the  NASD 
filed  with  the  Commission  an  analysis 
of  the  potential  for  order  queues  to 
develop  in  its  proposed  Nasdaq  Primary 
Retail  Order  View  and  Execution 
System  ("NePROVE").  The  econometric 
analysis  and  the  NePROVE  order 
queuing  analysis  are  set  forth  in  Items 


"As  indicated  above,  the  NASD  will  revieu-  the 
volume  and  impact  of  short  sales  effected  through 
SOES  on  an  on-going  basis. 


» 17  CFR  200.  30-3(a)(12)(1994). 

•  15  U.S.C.  78s(b)(l)  (1988). 

*  See  Securities  Exchange  Act  Release  No.  34145 
(June  1.  1994).  59  FR  29649  (June  8. 1994)  (notice 
of  File  No.  SR-NASD-94-13.  incorporating 
Amendment  No.  1).  Securities  Exchange  Act 
Release  No.  34453  (July  28.  1994).  59  FR  39808 
(Aug.  4.  1994)  (notice  of  Amendment  No.  2)  and 
Securities  Exchange  Act  Release  No.  35024  (Nov 
29. 1994).  59  FR  62755  (Dec.  6.  1994)  (notice  of 
Amendment  hio.  3). 

'  See  Securities  Exchange  Act  Release  No.  35077 
(Dec.  9. 1994)  (notice  of  File  No.  SR-NASD-94-6e). 
■*  See  supra  note  2. 
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I  and  n  below  respectively,  wbich  Items 
have  been  prapeied  by  the  NASD. 
Accompanying  NasdfMi's  analyses  were 
certain  graphs,  chaits  and  tables  whidi 
are  not  inuuded  in  this  notice,  but  are 
available  for  inspection  in  the 
Commission's  Public  Reference  Room. 
The  Commission  is  publishing  this 
notico  to  solicit  comments  from 
interested  persons. 

I.  Impact  of  the  SOES  Interim  Changes 
on  die  Quality  of  The  Nasdaq  Stock 
Market 

In  SEC  Release  No.  34-33377  ^  (the 
"Release"),  the  SEC  approved  certain 
changes  to  the  NASD's  Small  Order 
Execution  System  ("SOES")  on  a  pilot 
basis.  Specifically,  the  SEC  approved 
the  follovtdng  changes  to  SOES:  (1)  A 
reduction  in  the  maximiun  size  order 
eligible  for  SOES  execution  to  500 
shues  from  1,000  shares;*  (2)  a 
reduction  in  the  minimimi  exposure 
limit  for  "unpreferenced"  SOES  orders 
to  two  times  the  maximiun  exposure 
limit  from  five  times  the  maximum 
expostue;  (3)  the  elimination  of 
exposure  limits  for  "preferenced" 
orders;  (4)  the  implementation  of  an 
automated  function  for  updating  market 
maker  quotations  when  the  market   . 
maker's  exposure  limit  has  been 
exhausted;  and  (5)  the  prohibition  of   , 
short  sale  transactions  through  SOES. 
These  changes,  collectively  referred  to 
hereinafter  as  die  "SOES  dianges," 
went  into  effect  on  January  31. 1994. 

Due  to  the  pilot  nature  of  these 
changes,  the  Commission  stated  that 
"[a)ny  further  action  the  NASD  seeks 
with  respect  to  SOES — extension  of 
these  modifications  upon  expiration,  or 
introduction  of  other  changes — ^vtrill 
require  independent  consideration 
under  Section  19  of  the  Act."  In 
addition,  the  SEC  stated  that,  should  the 
NASD  desire  to  extend  these  SOES 
changes  or  modify  SOES,  the 
Commission  would  expect,  "the  NASD 
to  monitor  the  quality  of  its  markets  and 
assess  the  effects  of  the  approved  SOES 
changes  on  market  quality  for  Nasdaq 
securities."  Also,  if  feasible,  the  SEC 
instructed  the  NASD  to  provide  a 
quantitative  and  statistical  assessment 
of  the  effects  of  the  SOES  changes  on 
market  quality;  or,  if  an  assessment  is 
not  feasible,  the  SEC  stated  that  the 
NASD  should  provide  a  reasoned 


*  Securities  Exchange  Act  Release  No.  33377  (Dec. 
23. 1993).  58  FR  69419  (Dec.  30.  1993)  (approval 
of  File  I>4a  SR-NASD-93-16  on  a  one-year  pilot 
basis). 

•Thus  with  this  change,  the  SOES  niaximum 
order  size  for  Nasdaq  National  Market  (NNM) 
securities  is  200  shares  or  500  shares,  depending 
upon  the  trading  charaGteristics  of  the  particular 
security.  All  Nasdaq  SniallCap  s«curities  are  subject 
to  a  SOES  maximum  order  size  of  SOO  shares. 


explanaticHi  sup  raiting  that 
determinatitni.' 

Accordingly,  i  a  order  to  facilitate  and 
suppnt  approval  of  the  Nasdaq  Stock 
Market's  Nasdaq  Primary  Ordw  View 
and  Execution  (MoPROVE)  system,  or  an 
extensiffli  of  thejSOES  changes,  should 
the  Commission  Inot  approve  N*PROVE 
before  terminatita  of  the  SOES  changes, 
the  NASD  is  sunnitting  this  economic 
study  conducteq  by  the  NASD's 

I  Department  on  the 
)ES  changes  on  the 
rkets  for  Nasdaq 


Economic  Reset 
impacts  of  the 
quality  of  the: 
securities. 
In  sum,  the 
•  Since  the 


dy  found  that: 
lEiS  changes  went  into 
effect  in  January  1994,  quoted  spreads 
in  Nasdaq  securities  experienced  a 
decline  in  the  immediate  period 
following  implementation  of  the 
changes  and  have  continued  to  decline 
since  then.  In  particular,  quoted  spreads 
for  the  500  largest  Nasdaq  National 
Market  seciuities  experienced  a  sharp 
decline  from  Anil  28  to  May  12  and 
from  Jime  23  to  Jpily  18." 

•  With  the  exception  of  a  brief, 
market-wide  period  of  volatility 
experienced  by  ftocks  traded  on 
Nasdaq,  the  Nevi  York  Stock  Exchange, 
and  the  America  Stock  Exchange  during 
the  Spring,  the  wlatility  of  Nasdaq 
securities  appeals  to  be  imchanged  in 
the  period  follo^ng  implementation  of 
the  changes.        i 

The  S^S  chapges  were  designed  to 
correct  a  major  market  quality  problem 
caused  by  the  establishment  in  mid- 
1988  of:  (1)  a  requirement  that  market 
makers  in  NNM  beciuities  must 
participate  in  SQES  and  (2)  minimum 
market  maker  e^^osure  limits  of  5000 
shares  for  the  mest  active  group  of  NNM 
securities  (1988  $OES  changes).  While 
the  1988  SOES  changes  were  intended 
to  ensure  that  or  ier  entry  firms  could 


'The  SEC  also  expfessed  the  view  that  it  is  not 
possible  to  determina  from  the  correlation  and 
regression  analyses  submitted  in  support  of  the 
SOES  changes  whatta^  increased  stock  price 
volatility  definitely  l^ads  to  trading  by  SOES  active 
trading  (SAT7  firms  or  trading  by  SAT  firms  results 
in  additional  stock  pice  volatility  The  SEC  further 
determined  that  it  is  tot  possible  to  differentiate 
between  the  effects  oa  spreads  and  stock  price 
volatility  attributable  to  active  SOES  trading  and 
the  effiects  attributable  to  other  factors  such  as 
stock-specific  news  of  volatility 

•Some  press  repork  have  attributed  the  recent 
decline  in  spraada  foiNaadaq  stocks  to  the 
publication,  on  May  K  and  27, 1994,  of  newspaper 
articles  in  The  Wall  Sreet  Journal  The  Los  Angeles 
Times  and  other  publcations  reporting  the  results 
of  an  economic  studyjconducted  by  two 
academicians  that  illutrated  the  lack  of  odd-eigbtb 
quotes  for  active  Nasdaq  slocks.  Contrary  to  these 
press  reports,  this  stuUy  shows  that  spreads  had 
indeed  narrowed  bef^  publication  of  these  articles 
(from  April  28  to  Majj  12),  stabilized  at  these 
narrower  leveU  from  tnid-May  until  June  23.  and 
declined  again  from  hine  23  to  July  18 


obtain  executions  for  their  customers  in 
volatile  markets,  the  changes  also  had 
the  unintended  consequence  of 
dramatically  changing  the  dynamics  and 
economics  of  intra-day  trading  by 
investors  in  Nasdaq.  Specifically,  the 
assurance  of  autcnnatic  order  execution 
afforded  investors  through  SOES 
spawned  trading  by  SAT  firms  that 
resulted  in  maiket  makers  receiving 
multiple  executions  in  brief  periods  of 
time  without  the  ability  to  update  their 
quotes.  This  rapid-fire,  intra-day  trading 
by  SAT  firms  increased  the  cost  of 
market  making  and.  in  ttim,  resulted  in 
a  dramatic  widening  of  displayed 
quotation  spreads  as  maiket  makers 
avoided  the  trading  risks  associated 
with  the  mandated  5,000-share  exposure 
limit  in  SOES. 

The  SOES  changes  noted  above  were 
an  attempt  by  the  NASD  to  preserve  the 
benefits  of  SOES  for  small  retail 
investors  and  eliminate  the  negative 
market  impacts  created  by  abuses  of 
SOES.  As  detailed  below,  the  NASD's 
analysis  illustrates  that  the  SOES 
changes  have  been  associated  with 
substantive  improvements  in  the  quality 
of  the  markets  for  Nasdaq  sectirities  and 
that  these  positive  improvements  have 
become  more  pronounced  the  longer  the 
changes  have  been  in  effiect,  as  m^et 
makers  have  adjusted  their  trading 
practices  to  reflect  the  lower  costs  and 
risks  associated  with  SOES  trading. 

As  the  SEC  stated  in  the  release, 
market  factors  other  than  SOES  changes 
may  be  jointly  or  singly  responsible  for 
changes  in  market  quality.  However, 
market  quality  measures  are  useful  in 
indicating  whether  the  SOES  changes 
have  been  associated  with  non-negative 
or  positive  changes  in  market  quality. 
Even  though  cause  and  effect  cannot  be 
statistically  proven,  as  pointed  out 
succinctly  in  the  Release,  the  absence  of 
negative  maiket  developments 
associated  with  the  implementation  of 
the  SOES  changes,  coupled  with  the 
apparent  positive  maricet  improvements 
associated  with  the  SOES  changes, 
provides  useful  support  for  the  SEC's 
evaluation  of  its  decision  to  approve  the 
SOES  changes. 

Given  the  SEC's  prior  determination 
that  it  is  virtually  impossible  to  measure 
the  impacts  on  maiket  quality  of 
changes  in  SAT  firm  activity  qnd  given 
the  applicability  of  the  SOES  changes  to 
all  NNM  securities,  NASD  monitoring 
has  focused  on  a  before-and-after 
analysis  of  commonly  accepted 
measures  of  market  quality,  without 
trying  to  distinguish  the  impacts  of 
trading  by  SAT  firms.  The  SOES 
changes  are  treated  as  a  partial  reversal 
of  a  microstructure  change  made  in  mid 


•5112 
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1988  (the  1988  SOES  changes)  and 
analyzed  on  a  before-and-after  basis. 

The  impacts  of  such  structural 
changes  do  not  occur  completely  on  the 
immediate  day  after  their  introduction. 
For  example,  spreads  did  not  widen 
immediately  after  the  mandator}'  SOES 
exposure  limits  were  put  in  place  in 
mid-1988.  Rather,  adjustments  to  such 
changes  and  their  impacts  are  gradual 
and  distributed  out  over  a  period  of 
time.  Competitive  forces  cannot  be 
expected  to  reverse  instantaneously  the 
quality  of  market  conditions  that 
evolved  from  microstructure  restrictions 
and  related  aiiangwnents  that  were  in 
place  for  nearly  six  vears. 

Moreover,  the  SOES  changes  impact 
indirectly  the  measures  of  market 
quality.  Each  change,  while  important, 
can  be  expected  to  have  different 
adjustment  time  periods.  While  a 
change  in  the  maximum  size  order 
permitted  to  be  entered  into  SOES  is 
immediate,  changes  to  market-maker 
exposure  limits  require  adjustments  by 
traders,  as  they  reevaluate  their 
quotation  and  inventory  management 
procedures  and  their  use  of  order-driven 
systems  (rather  than  displayed 
quotations)  to  adjust  inventories.  Also 
the  new  automated  quotation  updatt;. 
permitted  after  a  transaction,  cannot  be 
implemented  without  varying  time 
lapses  by  the  many  different  maiket 
makers. 

Nonetheless  some  improvement  in  the 
quality  of  the  market  for  Nasdaq  stocks 
has  occxured  in  the  period  following  the 
SOES  changes.  The  analysis  of  the 
impact  of  the  SOES  changes  on  market 
quality  focuses  on  the  associated 
movements  in  Nasdaq  market  spreads, 
stock-price  volatility,  volume  of  SOES 
trading,  the  average  size  of  SOES  trades, 
and  other  indicators  of  market  quality 
The  objective  is  to  determine  whether 
any  apparent  changes  in  market  quality 
measures  followed  the  reduced  SOES 
regulations  on  market  makers.' 

To  evaluate  the  impact  of  these 
changes,  the  NASD  established  a  data 
set  for  the  one-year  pilot,  beginning 
with  November  11. 1993,  and  including 
complete  audit  trail  information  for  a 
sample  of  days  that  iiu:ludes 
approximately  two  days  each  montlt 
during  the  pilot.  Although  the  pilot 
period  Is  not  over,  enou^  data  is 
available  to  derive  some  findings  as  to 
the  changes  in  market  quality  that 
followed  these  SCMBS  dianges. 

Impact  of  the  SOES  Change  on  the  Level 
of  SOES  Activity 

The  avera^  daily  share  vc^mite  of 
SOES  transactions  and  the  nimiberof 
SOES  trades  declined  sharply  following 
the  SOES  changes  (see  Chart  1).  The 


immediate  decline  in  average  daily 
SCffiS  volume  approximated  52  percent 
fi^m  January  to  February,  and  the 
decline  in  the  numb«-  of  SOES  trades 
was  17  percent.  Moreover,  the  average 
SOES  trade  size  declined  43  percent 
from  January  to  February.  The  average 
trade  size,  which  had  risen  from  316 
shares  in  mid-1988,  when  the 
mandatory  minimum  exposure  hmits 
were  instituted  (see  Chart  2)  to  581 
shares  in  January  1994,  dropped  sharply 
to  332  in  February. 

It  is  the  average  trade  size  in  SOES 
that  appears  to  best  reflect  SOES  activist 
trader  presence  in  the  data.  It  is 
apparent  from  Chart  2  that  SOES 
activists  entered  the  market  as 
proprietary  traders  immediately  after 
the  imposition  of  the  mandatory  SOES 
exposure  limits  in  mid-1988.  Because 
this  activity  violated  SOES  rules 
however,  the  NASD  took  action  to 
preclude  such  trading  tlirough  SOES 
and  they  withdrew  as  proprietary 
traders.  Later,  in  1989,  these  SAt  firms 
began  coaching  individuals  to  trade 
through  SOES  in  a  similar  fashion.  As 
a  resuh  the  average  size  of  a  SOES  trade 
began  its  long  uptrend  in  1989.  ending 
in  January  1994,  with  a  resulting 
substantial  widraing  of  spreads  of  large, 
actively  traded  stocks  (See  Chart  6). 

Whether  some  SOES  activist  volume 
merely  shifted  to  one  of  the  many 
alternative  execution  systems  following 
the  January  1994  SOES  changes  or 
whether  some  trading  activities  ceased 
because  they  were  only  profitable  in  a 
regulatory  environment  with  higher 
market-maker  ex|>osure  requirements 
has  not  been  determined.  Some  traders 
apparently  have  resumed  using  SOES  at 
the  500  share  level  even  with  the  lower 
exposure  limits.  This  is  suggested  by  the 
fact  that  the  SOES  average  trade  size 
continues  above  the  mid-1988  level  and 
the  dech'ne  in  the  number  of  SOES 
trades  was  much  less  than  the  decline 
in  SOES  share  volume.  SOES  activist 
traders  generally  trade  in  the  maximum 
order  size  permitted  in  SOES. 

Displayed  Quotation  Spreads 

Displayed  Quotation  Spreads 
declined  in  the  six  months  following  the 
January  31  SOES  changes.  The 
improvement  in  displayed  spreads  ^  is 
evident  in  the  pattern  of  average  bid/ask 
spreads  of  the  largest  NNM  stocks  (see 
Chart  3).  Average  spreads  of  the  largest 
500  NNM  stocks,  those  most  affected  by 
SOES  trading,  appear  flat  immediately 
following  the  SOES  changes;  but  they 
then  decline  sharply  (see  Chart  4J  as 

»  Measure  of  spread  used  is  the  average  of  the 
obsDrv«J  market  rfepUynd  spnml  eac*»  lime  a  trade 
ocotts 


market  makers  became  aware  of  the 
lower  risks  involved  in  moving  their 
displayed  spreads  closer  to  the  actual 
trade-to-trade  price  changes  that  were 
occurring  in  the  ordCT-driven  segments 
of  the  market.  The  first  sharp  decline  in 
spreads  is  evidwit  betvseen  the  April  28 
and  May  12  sample  days  (see  Chart  4). 
A  second  sharp  break  occurred  between 
the  June  23  and  July  18  sample  days. 
However  spreads  appear  to  be 
narrowing  throughout  the  post-SOES 
change  period. 

Confirmation  of  the  improvement  in 
displayed  quotation  is  the  proportion  of 
share  volume  occurring  in  stocks  with 
closing  displayed  bid/ask  spreads  of 
one-quarter  or  less.  The  j;ercentage  of 
volume  accounted  for  by  such  stocks 
fluctuated  around  61  percent  until  May 
1994.  when  it  rose  to  62.5  percent, 
another  clear  indication  that  spreads 
were  tightening  (see  Table  1).  It  rose 
further  to  65.6  percent  in  June,  to  66.2 
percent  in  July,  and  to  68.7  percent  by 
September. 

Additional  supporting  information,  in 
Charts  5  and  6.  shows  SOES  average 
trade  size  and  the  number  and 
percemage  of  NNM  stocks  with  end-of- 
day  quotation  spreads  less  than  50 
cents.  SOES  average  trade  size  reflects 
the  entry  and  activity  of  SOES  activist 
traders.  Firms  effecting  proprietary 
trades  through  SOES  caused  the  average 
to  rise  briefly  in  1988.  but  SOES  volume 
attributable  to  individual  traders  active 
in  SOES  started  in  1989  and  expanded 
until  January  1994.  A  major  decline  in 
the  percentage  of  NNM  stocks  with  end- 
of-month  spreads  less  than  50  cents  per 
share  is  apparent  as  SOES  traders  took 
advantage  of  the  mid-1988  institution  of 
the  5,00G-share  minimum  exposure 
limit  for  SOES  active  stocks.  An  uptrend 
in  that  percentage  has  emerged 
following  the  January  reduction  in 
market-maker  exposure  minimums. 

To  examine  further  these  quotation 
spread  patterns,  regressions  u-ere 
prepared  using  NNM  stocks  grouped  by 
various  characteristics.  The  regressions 
controlled  for  market  fector  influences 
on  spread  including  volume,  stock 
price,  and  intra-day  price  volatility  A 
dummy  variable  (0,1)  was  used  to  reflect 
the  periods  before  (0)  and  after  (1)  the 
SOES  changes.  Regressions  were  run 
using  all  NNM  stocks,  the  largest  500 
NNM  stocks,  l.OOO-  share  tier,  500-share 
tier  and  200-share  tier  stodcs  and  stocks 
with  a  propmtionate  decline  in  SOES 
activity  after  the  fanuary  1994  changes 
These  regressions  confirm  that  spreads 
narrowed  in  the  six  months  following 
the  SOES  changes  for  all  groups  of 
stocks  except  for  those  sto(*s  in  the 
500-  and  200-tiCT  categories,  even  after 
controlling  for  volume,  price  and  intra 
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day  price  volatility.  For  the  SOO-^nd 
200-tier  groups  the  before  and  alter 
changes  overall  were  not  statistically 
significant. 

A  negative  beta  coefficient  for  the 
dummy  variable  Indicates  a  decrease  in 
spreads  from  the  period  before  the 
dianges  to  the  periods  after  the  SOES 
changes.  For  the  first  three  months  after 
the  changes,  the  beta  coefficient  for  the 
dummy  variable  is  generally  negative 
but  statistically  insignificant.  However, 
by  the  second  three-month  period  the 
coefficients  were  negative  and 
statistically  significant  for  all  NNM 
stocks,  the  1,000  share  tier  group  and 
the  largest  500  group,  indicating  that 
quotation  spreads  were  indeed 
narrowing.  Because  SOES  volume  for 
the  largest  500  NNM  stodcs  represents 
65  percent  to  75  percent  of  the  total 
SOES  volume,  the  significance  of  the 
statistical  results  is  critical  for  this 
group. 

Successive  regressions  then  were  for 
the  largest  500  group  using  for  each 
stock  the  average  of  the  pre-change 
days,  and  separately  the  average  for 
each  of  the  post-change  days  to  observe 
changes  in  the  beta  coefficient  of  the 
dummy  variable.  The  negative  value  of 
beta  depicts  a  negative  difiiarence 
between  the  pre-change  average  spreads 
and  the  post-change  individual  day 
observation  sets  for  every  day  in  the 
post-change  period.  Beta  coefficients  are 
negative  for  each  day  and  statistically 
significant  for  each  day  except  for 
February  17,  April  14.  April  28,  and 
May  26, 1994. 

It  is  clear  that  the  changes  is  SOES 
reduced  imcontrollable  or  mandated 
mari(et-maker  risk  e)q)osure  across  all 
NNM  stocks  and  the  changes  appear  to 
have  resulted  in  significantly  lower 
spreads  for  the  largest  500  group. 

Volatility 

As  the  SEC  pointed  out  in  the  release, 
diflierentiating  between  the  effects  on 
spreads  and  stock-price  volatility 
attributable  to  active  SOES  traders  and 
the  effects  attributable  to  other  factors 
may  not  be  possible.  Market  volatility, 
in  particular,  surges  and  recedes.  This 
makes  exceedingly  difficult 
measurement  of  temporary  impacts  on 
price  volatility  of  imnecessary  market- 
maker  risk  exposures  that  provide 
profitable  trading  situations  to 
opportimistic  traders. 

It  is  apparent  fitjm  the  volatility  of  the 
various  indexes  (see  Chart  7)  that 
dramatic  changes  occurred  in  market 
volatility  during  the  six  months 
foUowring  the  SOES  changes.  The 
average  absolute  value  of  daily  percent 
changes  of  the  Nasdaq  Composite  Index 
fluctuates  from  over  0.03  percent  in 
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January  1994  to  practically  no  change  in 
February  and  \  arch.  Then  it  jxmips  to 
nearly  0.07  pen  ent  in  April. 

Substantial  e|rort  would  be  required 
to  empirically  sort  out  the  effects  on 
volatility  of  the  SOES  changes,  if  indeed 
it  is  possible  to  sort  them  out.  NASD 
attempts  to  isolate  these  effects 
statistically  have  not  been  successfol.' 
Nonetheless  an  Analysis  was  performed 
of  stock  volatiliw  distributions  on  the 
sample  days.  Vuatilty  is  calculated  by 
taking  the  stancfcrd  deviation  of  the 
absolute  percenj  changes  in  the  bid 
price.  A  ft«queilcy  distribution  of  each 
stock's  bid  volatility  was  constructed  for 
each  day  in  the  pnalysis,  and  the 
skewness  of  these  distribution  curves 
was  computed,  i 

Skewness  is  q  measure  that  describes 
to  what  extent  ^ciirve  deviates  from  a 
ited  bell  shape.  The 
ock  volatilities  is  found 
ler  right  tail  in  the  post- 
„   .  jan  in  the  pre-change 

period  as  evidenced  from  the  declining 
measure  of  skeWness  (see  Chart  8).  The 
smaller  right  tail  reflects  a  smaller 
percentage  of  sticks  with  extreme 
relative  price  volatility  in  the  post- 
change  period.  Also  the  measures  of 
dispersion  of  tht  individual  stock 
volatilities  are  smaller  for  the  post- 
change  days.  These  distributional 
differences  suggest  a  reduction  in 
relative  volatiUqes  in  the  post-change 
period. 

Other  Consideimions 

Major  improvements,  other  than  the 
SOES  changes  ii  January  1994.  are 
being  instituted  in  Nasdaq  trachng  to 
enhance  marketbuality.  New 
requirements  affecting  the  handling  of 
customer  limit  crders  were  adopted  on 
July  9, 1994;  a  skore-sale  bid  test  took 
effect  in  early  Smtember;  and  the 
proposed  N»PROVE  system  to  replace 
SOES  is  awaiting  SEC  action. 

As  a  result,  identifying  the  delayed 
impacts  of  the  S0ES  changes  may  not  be 
possible  beyondjthe  first  few  months 
included  here. 

Conclusion 

The  reduction!  in  the  mandatory 
minimum  exposure  limits  and  SOES 
order  sizes,  whif  h  in  turn  decrease 
market-maker  riik  exposure,  clearly 
have  been  associated  with  positive 
changes  in  marl»t  quaUty.  In  particular, 
displayed  spreai  Is  have  narrowed.  More 
importantly,  the  « is  no  evidence  of 
n^ative  impact)  on  market  quality. 

While  the  impacts  of  the  SOES 
changes  cannot  %e  precisely  segregated 
from  the  impactj  of  other  factors  with 
100  percent  certi  dnty,  the  absence  of 
negative  changei  in  measures  of  market 
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quality  and  the  {nesence  of  positive 
changes  in  such  measures  following  the 
introduction  of  the  SOES  changes  in  late 
January  1994  support  a  conclusion  that 
the  changes  resulted  in  improved 
market  quality.  The-faigher  mandated 
exposure  requirements  and  larger  order 
sizes  in  place  from  mid-1988  to  January 
31. 1994.  in  retrospect,  were  not 
necessary  aiid  appear  to  have  caused 
wider  spreads  as  market  makers 
adjusted  their  activities  to  avoid  the 
transactions  of  active  traders  in  SOES. 

n.  Analysis  of  Potential  for  Order 
Queues  to  Develop  in  N«PROVE 

In  a  letter  dated  August  16, 1994, 
Commission  staff  requested  that  Nasdaq 
provide  an  assessment  of  the  potential 
for  queues  to  develop  and  the  basis  for 
this  assessment.  >°  In  a  letter  dated 
December  7, 1994,  Nasdaq  responded  in 
writing  to  the  request.  The  relevant 
portions  of  Nasdaq's  letter  are  as 
follows: 

In  sum,  as  the  attached  graphs  and  tables 
indicate,  Nasdaq  believes  the  potential  for 
sustained,  lengthy  order  queues  to  develop  in 
N«PROVE  for  any  given  security  is 
minimal.  11  In  fact,  for  the  days  analyzed  by 
the  staff,  the  data  shows  that  over  98  percent 
of  the  orders  transmitted  by  non-SOES 
activist  firms  "  would  have  received  an 
execution  within  30  seconds.  In  addition, 
while  our  analysis  illustrates  that  queues  for 
a  given  security  will  develop  for  brief  periods 
of  time,  our  analysis  also  indicates  that  these 
occasional  queues  appear  likely  to  abate  in  a 
matter  of  minutes.  Moreover,  and  perhaps 
most  importantly,  our  analysis  demonstrates 
that,  to  the  extent  that  there  would  be 


">  Latter  bom  Katharine  A.  England.  Ascistant 
Director,  SEC.  to  Robert  E.  Aber.  Vice  President  and 
General  Counsel,  Nasdaq  (Aug.  16. 1994). 

'  •  To  analyze  the  potential  for  order  queuing  in 
N«PROVE  Nasdaq  suff  used  actual  trading  data  for 
Nasdaq's  Small  Order  Execution  System  ("SOES") 
for  certain  trading  days.  To  simulate  trading  in 
N*PROVE  with  this  SOES  daU.  the  staff  "spaced 
out"  the  SOES  orders  so  that,  at  a  minimum  there 
was  at  least  a  15  second  Interval  between  the 
execution  of  these  orders.  For  example,  if  three 
orders  in  the  same  security  were  sent 
simultaneously  into  SOES.  fifteen  seconds  were 
inserted  between  the  orders.  In  light  of  the  recent 
amendments  to  N«PROVE  submitted  to  the 
Commission  on  December  1, 1994,  Nasdaq  notes 
that  fifteen  seconds  will  be  the  maximum  length  of 
time  it  will  taiie  for  an  order  to  be  executed  in  \^ 

N»PROVE  once  that  order  becomes  subject  to 
N»PROVE"s  order  execution  methodology,  although 
in  very  limited  circumsUnces  N»PROVE  orders 
directed  to  a  priority  market  maker  mey  take 
between  fifteen  and  thirty  seconds  to  be  executed. 
Moreover,  market  makers  will  have  the  ability  to 
affirmatively  execute  against  market  orders  any 
time  during  the  flfteen-second  display  period.  See 
Securities  Exchange  Act  Release  No.  35024 
(November  29, 1994).  Thus,  the  insertion  of  fifteen 
seconds  between  SOES  orders  facilitates  an 
extremely  conservative  replication  of  how  such 
orders  would  have  been  processed  through 
N«PROVE. 

"  See  text  accompanying  note  16  for  the 
definition  of  a  SOES-actlvist  firm  for  purposes  of 
thi«  study. 


noticeable  queues  in  N*FROVE,  tkaw ', 
would  be  dim%  aUributable  to  a  Barrow 
segment  of  orders  origiBating  from  SOES 
activists  that  were  transmitted  in  Waves 
during  discreet,  short  periods  of  time.  When 
these  qiKues  do  develop,  however,  a  small 
percentage  of  retail  OMtomer  orders  (2 
percent)  may  ba  ddayed  by  the  queue  created 
by  die  SOES  aclivirttr  ordersL  Aside  from 
these  episodic  qusiMS  attributabte  to  SOES 
activists,  the  data  indicates  that  lengthy 
queues  in  N»PROVE  would  be  rare. 
Accordingly.  Nasdaq  does  not  believe  it  is 
very  likely  that  significant,  on-going  order 
queues  will  develop  in  N»PROVE  during 
peak  volume  days. 

In  addition,  Nasdaq  notes  that  the 
reoent  proposed  amendments  to 
N^»ROVE  will  batiiei  help  to  ensure 
that  significant,  on-going  order  queues 
will  not  develop  in  N»PROVE." 
Specifically,  umier  the  proposed  order 
processing  methodology  for  NePROVE. 
impreferenced  market  orders  entered 
iaio  the  system  will  be  broadcast  to  all 
NePROVE  market  makers  at  the 
applicable  inside  market  for  acceptance 
within  15  seconds,  with  the  market  next 
in  rotation  for  an  N»PROVE  execution 
receiving  an  indicator  that  the  system 
will  execute  the  order  against  him 
should  he  fail  to  reject  the  order  or  if  no 
other  market  maker  accepts  the  order 
(market  orders  with  such  notifications 
appended  to  them  are  referred  to  as 
"designated,  impreferenced  orders"  and 
orders  without  such  a  notification  are 
referred  to  as  "imdesignaled. 
unpreCerenced  orders").**  If  a  market 
maker  rejects  a  designated, 
impreferenced  N»PROVE  order  and  no 


"bLAa  previously  designed,  the  execution  of 
unpreferenced  market  and  marfcaUble  limit  orders 
through  N*PROVE  may  have  involved  up  to  three 
IS-secoad  coaads.  In  Rsond  I.  an  unprcferenctd 
order  would  have  been  routed  lo  tin  market  maker 
at  the  inside  bid  or  offer  that  was  next  in  line  for 
an  N»PROVE  execution.  The  market  maker  co«M 
have  mamHily  aocscMled  the  order  or  allowed  the 
system  to  aatoawlically  exacula  tlis  order  alter  IS 
seconds.  If  Ike  —iksjl  maker  had  effectad  a  trade 
(or  was  m  tke  process  of  executing  a  trade  in  that 
seciirily)and  had  updated  its  quotation  (or  was  in 
the  process  of  updating),  it  could  ha\-e  rejected  the 
unpreferenced  hWROVE  order.  When,  consistent 
witblharaqttiieinentsofRuletIAcl-1  under  the 
Ad.  an  order  waa  rejected  by  the  first  market  maker 
in  rolatioo.  the  order  would  have  entered  Round  2 
and  would  have  been  autemaiically  displayed  to  all 
remaining  nurkat  makers  at  tke  inside  quote.  All  of 
these  marital  anakars  would  have  had  the 
opportanily  to  eMciite  the  ortler  daring  a  1 5  second 
period.  If  BO  market  maker  manually  accepted  the 
order,  it  would  have  been  automaticatty  executed 
against  the  first  market  maker  in  rtXation.  In  the 
unlikely  event  that  all  of  these  market  makers  had 
rejected  the  order  during  Round  2  ptirsunnt  to  a 
vaBd  exception  from  Rule  HAcl-1,  the  system 
would  have  autonMticady  executed  the  order 
against  the  Bat  market  maker  in  rotatron  quoting 
at  the  new  inside  matkct  a&er  Fifteen  sucoods.  This 
was  called  Roond  3. 

"  Market  otdot»matci>ed  against  limit  orders 
(preferenced  or  uapreferenced)  priced  between  the 
inside  bM  or  oHir  atao  will  ba  pcocassad  purstwnl 
In  this  one-round  order  processing  procedure. 


other  market  maker  accepts  the  order 
within  the  15-second  period,  the  system 
will  automatically  execute  the  order 
against  the  market  maker  next  in 
rotation  that  has  not  rejected  the  order 
upon  expiration  of  the  15  second 
period.  If  all  market  makers  decline  the 
order  consisteait  with  Rule  llAcl-1 
under  the  Act.  the  order  vrill  be 
automatically  executed  against  the 
market  maker  next  in  rotation  at  the 
new  inside  quotation.  Thus,  with  this 
proposal.  Rounds  1  and  2  are  effectively 
collapsed  into  one  nxind  and  Round  3 
is  eliminated  because  orders  rejected  by 
all  market  makers  would  be  executed 
automatically  at  the  new  inside  market 
Accordingly,  with  this  one-round  order 
processing  format,  the  NASD  believes 
even  more  strongly  that  significant  order 
queues  will  not  occur  in  N»PROVE. 
during  normal  trading  days  or  peak 
volume  days,  and  that  investws  will 
receive  timely  executions  at  prices  at  or 
superior  to  the  quotes  displajred  when 
they  entered  their  orders  into  N«PROVE. 

It  is  important  to  note  that  our 
response  is  not  intended  to  be  a 
subjective  coouneatary  on  the  activities 
of  SOES  activists;  rather  it  is  an 
objective  reflection  of  the  source  of 
potential  order  queues  in  N«PROVE.  It 
is  axiomatic  that  episodic  surges  in 
order  volume  on  one  or  the  other  side 
of  the  market  will  impact  the  timing  and 
price  of  execution  of  these  orders  by 
virtue  of  fundamental  economic 
principles  of  supply  and  demand. 
•   Following  is  a  more  detailed 
description  of  the  attached  graphs  and 
tables  and  the  analytical  process  Nasdaq 
used  to  reach  its  conclusion  that 
significant  order  queuing  likely  will  not 
occur  with  N«PROVE. 

To  analyze  potential  order  queuing  in 
NaPROVE,  the  staff  examined  SOES 
activity  on  two  trading  davs— February' 
4, 1994  and  July  13,  199415  Exhibit  1  ' 
contains  charts  that  provide  aggregate 
data  on  the  extent  to  which  order 
queuing  would  have  occurred  in 
NePROVE  on  these  days.  Specifically 
the  charts  identify  all  NASD  members 
that  transmitted  more  than  50  orders 
into  SOES  on  these  days,  with  a 
breakdown  of  bow  many  of  these  orders 
would  have  been  executed  within  30 
seconds,  between  30  and  45  seconds, 
between  45  seconds  and  one  minute, 
and  longer  than  a  minute  if  NePROVE 
were  in  operation.  On  February  4,  93 
percent  of  these  orders  would  have  been 
executed  with  30  seconds,  and  on  July 
13,  77  percent  of  the  orders  would  have 


"On  February  4.  1994.  total  Nasdaq  share 
volume  was  376.034.700  shares  and  on  July  13, 
1994.  total  Nasdaq  share  volume  was  342.162.600 
shares.  Both  of  these  days  were  identified  in  youf 
August  16, 1994  letter  as  high  volume  days 


been  executed  within  30  seconds.  The 
staff  also  used  these  duots  to  identify 
firms  that  are  considered  to  be  SOES 

activists.  Specifically,  if  a  firm  s 
"OLIM"  percentage  was  greater  than  75 
percent  it  was  idoitified  as  a  SOES 
activist"  By  difierentiating  betv>reen 
SCKS  activists  and  noo-activists,  the 
staff  was  able  to  produce  the  summary 
statistics  at  the  bottom  of  the  charts  in 
ExhiM  1.  These  statistics  demonstrate 
that  orders  eitfered  by  SOES  activists 
would  have  experienced  greater  delays 
in  execution  than  orders  entered  by 
non-activists.  Sjjecifically.  on  February 
4.  99.3  percent  of  all  orders  entered  by 
non-activists  would  have  been  executed 
within  30  seconds,  while  80.7  percent  of 
all  orders  entered  by  SOES  activists 
would  have  been  executed  within  30 
seconds.  Similarly,  on  July  13.  98.4 
percent  of  all  orders  entered  by  non- 
activists  would  have  been  executed  with 
30  seconds,  and  63.7  percent  of  all 
SOES  activists"  orders  would  have  been 
executed  within  30  seconds. 

Based  on  the  finding  illustrated  in  the 
charts  in  Exhibit  1  that  orders  entered 
by  SOES  activists  constitute  the  vast 
majority  of  orders  that  would 
experience  queues,  the  staff  then 
identified  those  stocks  that  received  the 
highest  number  of  orders  from  SOES 
activists  that  would  have  been  queued. 
Specifically,  the  tables  in  Exhibit  2 
identify  those  stocks  that  received  more 
than  20  orders  fxtaa.  SOES  activists  that 
would  have  been  queued.  The  staff  then 
conducted  a  more  detailed,  stock-by- 
stock  analysis  of  the  four  "top"  stocks 
on  each  of  these  days."  This  analysis. 
as  reflected  in  the  NePROVE  Order 
Traffic  &  NePROVE  Order  Queues" 
graphs  contained  in  Exhibit  3,  reveals 
that  the  queues  in  these  stocks  would 
have  occurred  in  discreet,  short-term 
clusters  throughout  the  day.  not  in  a 
random  fashion.  The  multi-colored  bars 
in  these  graphs  also  illustrate  that  orders 
entered  by  non-activists  would  only 
experience  queuing  when  they  are 
tangled  up  in  a  queue  created  by  a  SOES 
activist.  With  the  exception  of  those 
isolated  queues,  the  graphs  also  clearly 
illustrate  that  orders  entered  by  non- 
activists  and  activists  would  not  have 
experienced  queuing  throughout  the 
remainder  of  the  day.  In  addition,  as 
would  be  expected,  the  "N»PROVE 


'*"OLIM"  indicates  the  percentage  of  the  fimi'.t 
SOES  order  that  were  entered  at  the  iMximum 
order  size. 

"Specifically,  the  four  stocks  identified  on 
February  4.  1994  were:  (1)  Lotus  Deweiopmenl 
(LOT.S):  (2)  DSC  Communications  Corp.  (DIGI):  (3J 
3COM  Corp.  (COMS):  and  (4)  Cisco  Systems,  tnc. 
(CSCOJ.  The  four  days  identified  on  July  13. 1994 
were:  (1)  COMS;  (2)  Ahera  Corp.  (ALTR):  (3)  Adcihe 
Systems.  Inc.  (ADBE);  and  (4J  Microsoft  Corp. 
(MSFT). 
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Order  Traffic"  graphs  in  Exhibit  3 
illustrate  that  these  queues  would  have 
coincided  with  spikes  in  transaction 
volume. 

Accordingly,  Nasdaq  believes  this 
information,  along  with  the  NASD's 
proposed  revisions  to  N»PROVE  to 
collapse  the  three  rounds  of  N«PROVE 
order  processing  into  one,  illustrate  that 
queuing  in  N»PROVE  will  not  occur  for 
sustained  periods  of  time  in  any  one 
security  and  that  only  a  very  small 
percentage  of  retail  customer  orders  will 
be  exposed  to  the  risk  that  the  market 
could  move  against  them  while  they  are 
pending  in  N^PROXI!.  In  sum  Nasdaq 
believes  the  benefits  that  will  be 
afforded  small  retail  investors  through  . 
the  price  improvement  and  limit  order 
protection  features  of  N»PROVE,  as  well 
as  the  improvements  to  the  integrity, 
liquidity,  and  stability  of  Nasdaq  that 
N-FROVE  likely  will  produce,  far 
outweight  the  potential  costs  to 
investors  that  may  arise  from  sporadic, 
short-lived  order  queues  in  N»PROVE.i* 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  andany  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U  S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  Copies  of  such  filing  will  also  bo 
availablfi  for  inspection  and  copying  at 
the  priii'  ipal  office  of  the  NASD.  All 
subm.v.-ions  should  refer  to  File 
Numhcr.s  SR-NASD-94-13  and/or  SR- 
NASD-94-68  and  should  be  submitted 
by  January  6,  1995 

For  thf  Commission,  by  the  Di\  ision  of 
Market  Regvilatioa,  pursuant  to  delegated 

.luthority  '^ 

Margaret  H.  McFarland, 

Deputv  S'Krf^tary 

iFR  Doc  >M-30915  Filed  12-15-94,  8:43  ami 
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>"  Loner  from  Roben  E.  Aber.  Vice  President  and 
0«rewl  Council.  Nasdaq,  to  Katherine  England. 
\s»istant  Director  SEC  (Dec  7  1994) 
■  r  CFR  200.30-3(3 1(12)  (19941. 
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th» 


Filings  Under 
Company  Act  o 
("Act") 

December  9. 1994. 


Notice  is  here 
following  filingt 
with  the  Commission 
provisions  of  th« 
promulgated  thereunder, 
persons  are 
and/or  declarati 
statements  of  th( 
transaction(s)  su  nmari 
application(s]  an  d/or 
any  amendment: 
for  public  inspe<  t 
Commission "s  Office 
Reference. 


refei  red 


in 


ar  d/c 
tl  eir ' 


Interested  pen 
comment  or  n 
application(s) 
should  submit 
January  3,  1995 
Securities  and 
Washington,  D. 
copy  on  the  rele 
declaration(s)  at 
specified  below 
affidavit  or,  in 
law.  by  certifical^) 
the  request.  Any 
shall  identify 
fact  or  law  that 
who  so  requests 
hearing,  if 
copy  of  any 
matter  After  sai 
application(s) 
filed  or  as  ameni 
and.'or  permittee 


ci  se  I 


spi  ICI 


a  re  i 


Consolidated 
al.  (70-7508) 


Consolidated 
("CNG")  a  registered 
and  its  wholly-o|\Tied 
company,  CNG 
{••CNGF-),  both 
625  Liberty  Av 
Pennsylvania  15 
application-declaration 
6(a),  7  9(a).  10 
the  act  and  Rulei 
thereunder 


CNG  and  CNG  =• 
through  Decemb  sr 
finana?  the 
utilizing  equipmfent 


Public  Utility  Holding 
1935,  as  Amended 


y  given  that  the 

)  has/have  been  made 

pursuant  to 
Act  and  rules 

All  interested 
to  the  application(s} 
(s)  for  complete 
proposed 

zed  below  The 
declaration(s)  and 
thereto  is/are  available 
ion  through  the 
of  Public 


Equipment") '  by  creditworthy  * 
customers  who  purchase  or  may  be 
expected  to  purchase  gas  directly  or 
indirectly  from  the  load  distribution 
companies  ("LDCs"),  gas  marketing  or 
gas  pipeline  subsidiaries  of  the  CNG 
system.  In  addition,  CNG  seeks 
authorization  to  provide  CNGF  with  up 
to  an  aggregate  of  $25  million  in  funds, 
on  a  revolving  basis,  through  December 
31, 1998,  to  enable  CNGF  to  make  Gas 
Equipment  financing  loans  to  such 
customers.  CNGF  may  obtain  funds 
fi-ora  CNG  through  this  day  by  (1)  seHing 
CNGF  common  stock.  $10,000  par 
value,  to  CNG,  and/or  (2)  obtaining  open 
account  advances  from  CNG  and/or  (3) 
obtaining  long-term  loans  from  CNG. 
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ons  wishing  to 
eqi  est  a  hearing  on  the 
or  declaration(s) 
views  in  writing  by 
lo  the  Secretary, 
E  xhange  Commission, 
20549, and  serve  a 
ant  applicant{s)  and/or 
the  address(es) 
Proof  of  service  (by 
of  an  attorney  at 
should  be  filed  with 
request  for  hearing    • 
ifically  the  issues  of 
disputed  A  person 
.vill  be  notified  of  any 
orderi  d,  and  will  receive  a 
notife  or  order  issued  in  the 
date,  the 
aiid/or  declaration(s),  as 
ed,  may  be  granted 
to  become  effective 


Na  tural  Gas  Company,  el 


Jatural  Gas  Company 

holding  company 

subsidiary 

inancial  Spfviccs,  Inc. 

ocated  at  CNG  Tower 

esue,  Pittsburgh, 

:-3199,  have  filed  an 
imder  Sections 
2(b).  12(c)  and  13  of     - 
42,  43,  45  and  87-90 


5  J22- 


request  authorization, 
31,1998.  for  CNGF  to 
purchase  of  certain  gas 
("Gas 


Open  account  advances  made  to 
CNGF  will  be  made  by  book  entry  only 
not  evidenced  by  short-term  notes,  and 
will  bear  the  same  interest  rate  as  open 
account  advances  made  to  participants 
in  the  CNG  System  Money  Pool,  which 
is  equal  to  the  effective  weighted 
average  rate  of  interest  on  CNG's 
commercial  paper  and/or  revolving 
credit  borrowing.  All  such  advances 
will  be  payable  on  demand  and  may  be 
prepaid  at  any  time  without  premium  or 
penalty.  Long-term  loans  to  CNGF  will 
be  evidenced  by  long-term  non- 
negotiable  notes  (which  may  be  book 
entry)  of  CNGF  maturing  over  a  period 
of  time  to  be  determined  by  the  officers 
of  CNG,  with  the  interest  predicated  on 
and  substantially  equal  to  CNG's  cost  of 
funds  for  comparable  borrowings  by 
CNG.  In  the  event  that  CNG  has  not  had 
recent  comparable  borrowings,  the  rates 
will  be  tied  to  the  Solomon  Brothers, 
Inc.  Bond  Market  Roundup,  or  to  a 
comparable  rate  index,  on  the  date 
nearest  to  the  time  of  takedown  All 


'  The  Gas  Equipment  to  be  financed  would  U\ 
into'one  or  more  of  the  following  categories  (J) 
Sta.'Mlard  Gas  Appliances  —  the  type  of  standard 
gas  appliances  contemplated  by  Rule  48.  including 
such  gas  equipment  as  ranges,  dryers,  waterheaters 
and  furnaces  (2)  New  Technology  Equipment  — 
gas  equipment  marketed  to  promote  new  or 
unfamiliar  technology  that  uses  gas  as  s  fuel  whic.i 
could  include  equipment  using  existing  technolog\ 
designed  for  a  new  application),  such  as  gas  heal 
pumps,  gas  air  conditioning  and  gas  turbines    3 
Alternate  Fuel  Equipment  —  gas  equipment  that 
enables  an  nnd-user  to  use  natural  gas  as  an 
alternative  to  another  fuel,  such  equipment  woum. 
include  both  conversion  equipment  necessarv  to. 
convert  non-gas  utilizing  equipment  to  equipment 
that  can  use  gas  as  a  fuel  (e.g.,  energy  connective 
apparatus  enabling  a  coal-burning  boiler  to  use  ga* 
as  a  fuel)  and  gas  utilizing  equipment  that  is 
manufactured  and  sold  as  a  complete  indivisible 
unit  (e.g.-  compact  gas  generators). 

'  A  customer  would  be  deemed  credltworthv   t  ii 
had  asset  and  equity  strength  indicating  a  degree  bl 
expected  liquidity  and  good  financial  management 
Such  a  condition  would  lead  CNGF  to  believe  thiv* 
exists  a  reasonable  degree  of  probabilit>  that  the- 
Gas  Equipment  financing  loan  would  bie  repaid  at 
maturitv 


such  loans  may  be  prepaid  at  any  time 
without  premium  or  penalty. 

CNG  states  that  it  will  obtain  the 
funds  it  loans  to  CNGF  through  internal 
cash  generation,  issuance  of  long-term 
debt  securities  as  authorized  by 
Commission  orders  dated  April  21, 1993 
(HCAR  No.  25800)  and  April  14. 1994 
(HCAR  No.  26026),  borrowings  under  a 
credit  agreement,  as  authorized  by 
Commission  orders  dated  March  28,  ' 
1991  (HCAR  No.  25283)  and  September 
9, 1992  (HCAR  No.  25626).  or  through 
other  authorizations  approved  or  to  be 
approved  by  the  Commission. 

Applicants  also  seek  authorization  for 
CNGF,  from  time  to  time  through 
December  31,  1998,  to  purchase,  at  par 
from  CNG,  shares  of  CNGF's  $10,000  par 
value  common  stock  previously  sold  to 
CNG  to  obtain  funds,  as  described 
above,  to  hold  such  required  shares  as 
treasury  shares  and  to  resell  such  shares 
to  CNG  at  par. 

Applicants  state  that  customers 
receiving  loans  ("Financing 
Customers")  will  come  primarily  from 
the  commercial  and/or  industrial  sectors 
and  will  result  mainly  from  contacts 
between  CNG  System's  LDCs  and  their 
end-use  customers.  ^  CNGF  proposes  to 
conduct  its  Gas  Equipment  financing 
activities  both  within  and  outside  of  the 
four  states  of  Virginia.  West  Virginia, 
Pennsylvania  and  Ohio  where  the  CNG 
System  LDC's  are  located  (collectively, 
"LDC  States")  However,  applicants 
state  that  during  the  twelve-month 
period  beginning  on  the  first  day  of 
January  in  the  year  following  the  date 
CNGF  commences  Gas  Equipment 
financing  activities  pursuant  to  a 
Commission  order  issued  in  the  matter, 
and  for  each  subsequent  calendar  vear 
thereafter,  the  total  dollar  value  of  Gas 
Equipment  financing  loans  made  to 
Financing  Customers  in  the  LDC  States 
will  exceed  the  total  dollar  value  of  Gas 


Equipment  financing  loans  made  to 
Financing  Customers  in  all  other  states. 

CNGF  wrill  provide  Gas  Equipment 
financing  to  Financing  Customers  by  (1) 
making  short-term  loans  to  cover  the 
period  of  installation  of  the  Gas 
Equipment  until  permanent  financing 
can  be  obtained  by  the  customer  or  (2) 
making  long-term  loans  for  a  period  of 
time  not  to  exceed  the  lesser  of  10  years 
or  the  expected  useful  life  of  the 
equipment.  The  aggregate  amount  of  Gas 
Equipment  financing  loans  by  CNGF 
outstanding  at  any  one  time  will  not 
exceed  $25,000,000,  with  an  individual 
customer  financing  limit  of  $5,000,000 
at  any  one  time. 

Loans  to  Financing  Customers  may  be 
seciu^d  or  unsecured  and  will  be  made 
at  a  spread  above  the  cost  of  fimds  from 
CNG  in  order  to  cover  CNGF's  costs  and 
earn  a  return  on  its  capital.  CNGF  does 
not  have  any  full-time  employees,  and 
Applicants  expect  CNGF  to  obtain 
accounting,  credit,  financial, 
management,  marketing,  operating, 
technical  and  clerical  support,  at  cost, 
from  CNG  Service  Company  ("Sen-ice 
Company")  pursuant  to  a  written 
ser\ice  agreement. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority 
Margaret  H.  McFarland, 
Deputy  Secretary- 
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SMALL  BUSINESS  ADMINISTRATION 
[Application  No.  99000152] 

LEG  Partners  SBIC,  LP.;  Notice  of 
Filing  of  an  Application  for  a  License 
To  Operate  as  a  Small  Business 
Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 


Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1994))  by  LEG 
Partners  SBIC,  L.P.  at  230  Park  Avenue. 
21st  Floor,  New  York,  New  York  10169, 
for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  (15  U.S.C.  et. 
seq.),  and  the  Rules  and  Regulations 
promulgated  thereunder.  Its  principal 
area  of  operation  will  generally  be  in  the 
Southeast  and  Mid  Atlantic  (primarily 
Virginia,  North  Carolina.  South 
Carolina,  Tennessee,  and  Georgia)  and, 
on  a  selected  basis,  throughout  the 
United  States. 

LEG  Partners  SBIC,  L.P.,  a  Delaware 
limited  partnership,  will  be  managed  by 
Golub  GP  II  Corporation,  a  Delaware 
Corporation  and  sole  general  partner  of 
the  Partnership.  Golub  Associates.  Inc.. 
a  principal  investment  firm  based  in 
New  York  City,  will  be  the  Investment 
Advisor  to  the  Applicant.  The  officers 
and,  directors  of  Golub  GP  II  Corporation 
are:  Lawrence  E.  Golub  (Director  and 
President),  David  B.  Golub  (Director), 
and  Deborah  K.  Nabavian  (Director  and 
Secretary).  LaviTence  E.  CK)lub  will  be 
the  100  percent  owTier  and  President  of 
Golub  Associates,  Inc.  (Investment 
Advisor)  and  Deborah  K.  Nabavian  will 
be  an  associate  of  the  firm.  LauTence  E. 
Golub  has  over  ten  years  experience  as 
a  direct  investor  in  small  companies,  an 
investment  banker  and  a  financial 
advisor. 

The  following  limited  partners  will 
own  10  percent  or  more  of  the  proposed 
SBIC. 


Name 


Bernard  Spitzer.  800  Fifth  Avenue,  New  York,  New  York  10021 
Lawrence  E.  Golub.' n  25  Park  Avenue.  7A.  New  York.  New  York  10128 


Percentage 
of  owner- 
ship 

•5.67 
"2.50 


The  Spitzer  family  of  New  York  Citv 
is  a  substantial  direct  equity  investor 
and  will  contribute  S2.0  million  to  LEG 
Partners.  L.P  .  the  Applicant's  sole 
limited  partner  Lawrence  Golub, 
Director  and  President  of  the  General 


Partner,  will  contribute  Si  5  million  to 
the  parent  partnership 

The  applicant  will  begin  operations 
with  Regulatory  Capital  of  Si  2  0  million 
and  will  be  a  source  of  later  stage  equity 
investments  in  profitable,  privatelv  held 
small  companies  with  significant 


growth  potential.  The  .Applicant  will 
actively  pursue  investments  in  media, 
health  care  and  manufacturing. 

Matters  involved  in  SB.A's 
consideration  of  the  application  inclcd* 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 


•CNGF  will-.io'.  aetdSa  rcpresoRtative  of  any  gas 
equipment  raanufac^orer  or  supplier  but  nay 
recommend  specific  ma.-.ufartiirTs  or  tvp<"sof  g«is. 


equipment  to  end-users  For  evatr.ple  a€Nf; 
System  LDC  marketing  representa-jve  rr.<i\  . ' 
recommend  to  a  glass  manu.'<ictu.".;:g  .,or:ipe!3V  fc« 


a  new  :ype  of  gas  equipment  be  installed  . 
furr,act>  to  increase  product;or'effi<::er.cv 
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management,  and  the  probability  of 
suoc»sful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
Notice  is  hereby  given  that  any  person 
may.  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW,  Washington.  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  New  York  Citv,  New 
York. 

(Catalog  of  Federal  Domestic  Assistance 
Prpgrains  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  December  12. 1994 
Robert  a  Stillman. 

Associate  Administrator  for  Imestutent 
IFR  Doc.  94-30929  Filed  12-15-94.  8:45  ara| 
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DEPARTMENT  OF  TRANSPORTATION 

Aviatfon  Proceedings;  Agreements 
nied  during  the  Weel(  Ended  December 
9, 1994. 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  fiUng 

Docket  Number  49952 

Dote /iVed  Decembers.  1994 

Parties  Members  of  the  International 
Air  Transport  Association 

Subject 

TC2  Reso/P  1661  dated  Oct.  7. 1994 
r-1  to  r-21 

TC2  Reso/P  1662  dated  Oct.  7. 1994 
r-22  to  r-38 

TC2  Reso/P  1663  dated  Oct.  7. 1994 
r-39  to  r-49 

TC2  Reso/P  1664  dated  Oct.  7. 1994 
r-50  to  r-72 

TC2  Reso/P  1665  dated  Oct.  7. 1994 
r-73  to  1^79 

TC2  Reso/P  1666  dated  Oct.  7, 1994 
r-80  to  r-95 

Europe- Africa  Resolutions 

Proposed  Effective  Date:  April  1, 
1995 

Phyllis  T  Kaylor, 

Chief,  Documentarv Senices Division  . 
IFR  Doc  94-31010  Filed  12-1S-94. 8:4S  ami 
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Notice  of  AppHeations  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  AitfCarrier  Permits  Fiied 
Under  Subpart  b  During  the  Week 
Ended  Decembbr  9, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  fiifed  under  Subpart  Q  of 
the  Department  jof  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  ipplication.  Following 
the  Answer  period  DOT  may  process  the 
application  by  fibcpedited  procedures. 
Such  procedure  5  may  consist  of  the 
adoption  of  a  sh  ow-cause  order,  a 
tentative  order,  ar  in  appropriate  cases 
a  final  order  wifcout  further 
proceedings.      I 

Docket  Number-  49946. 

Dafe /j7ed.Detember  5, 1994. 

Due  Date  for  Answers.  Conforming 
Applications,  o^  Motion  to  Modify 
Scope:  January  i;  1995. 

Description:  Application  of  British 
Airways  Pic,  pursuant  to  Section  49 
U.S.C  Section  41302  and  Subpart  Q  of 
the  Regualtions  J  applies  for  amendment 
and  reissuance  bf  its  Foreign  Air  Carrier 
Permit  last  issued  by  Order  93-8-44  to 
enable  it  to  eng^e  in  scheduled  foreign 
air  transportation  of  persons,  property 
and  mail  over  tlie  following  routes:  1. 
London.  England-Los  Angeles, 
Cahfomia-AucUland,  New  Zealand;  2. 
London.  Englantt-Tampa.  Florida. 

Docket  Number  49948 

Date  filed:  Deiember  6. 1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or,  Motion  to  Modify 
Scope.  January  3. 1995 

Description,  t  pplication  of 
ICrasnoyarsk  Aii  ines  d/b/a  Krasair, 
pursuant  to  49 1  .S.C.  Section  1372.  and 
Subpart  Q  of  the  Regulations,  applies  for 
a  Foreign  Air  Ca  rrier  Permit  authorizing 
it  to  engage  in  fc  reign  air  transportation 
for  persons,  carj  o  or  a  combination 
thereof  between  points  in  the  Russian 
Federation  and  i  loints  in  the  United 
States. 

Docket  Numbi  r  45723 

Date  filed:  De<  ember  7, 1994. 

Due  Date  for  4ns\¥ers.  Conforming 
Applications,  of. Motion  to  Modify 
Scope:  January  4  1995 

Description:  A  iplication  of 
Ttansportes  Aer  os  Ejecutivos,  S.A.  de 
C v..  pursuant  U  Section  402  of  the  Act 
and  Subpart  Q  o  the  Regulations, 
applies  £3r  Amei  idment  and  Issuance  of 
its  Foreign  Air  C  urier  Permit  issued  to 
it  in  Order  B9-&-  29,  to  the  extent 
necessary  to  pen  nit  TAESA:  (1}  to 
engage  in-the  sc!  eduled  air 


UMI 


transportation  of  property  and  mail  on 
the  following  Mexico-U.S.  scheduled 
all-cargo  route:  The  co-terminal  point 
Mexico  City/Toluca,  Me>Qco.  on  the  one 
hand,  and  die  terminal  point  Detroit, 
Michigan,  on  the  other  hand;  and  (2)  to 
eng^e  in  \he  scheduled  air 
transportation  of  persons,  property  and 
mail  on  the  following  Mexico-U.S. 
scheduled  combination  route:  "Hie  co- 
terminal  point  Toluca/Mexioo  Qty, 
Mexico,  on  the  one  hand,  and  the 
terminal  point  Oakland.  California,  on 
the  other  hand. 
Phyllis  T.  Kaylor. 

Chief  Documentary  Services  Division 
IFR  Doc.  94-31011  Filed  12-15-94.  8.45  am] 
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Office  of  the  Secretary 

Fitness  Determination  of  Act 
international  Airlines,  Inc. 

AGENCY:  Department  of  Transportation. 

action:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  94-12-14 
Oder  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
ACT  International  Airlines.  Inc.  is  fit, 
willing,  and  able  to  provide  commuter 
air  service  under  49  VS.C  41738  [see 
former  section  419(e}  of  the  Federal 
Aviation  Act). 

Responses:  AU  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  Barbara  P.  Duimigan.  Air 
Carrier  Fitness  Division,  X-56,  Room 
6401,  Department  of  Transportation,  400 
Seventh  Street.  S.W.,  Washington.  D.C. 
20590,  and  serve  them  on  all  persons 
listed  in  Attachment  A  to  the  order 
Responses  shall  be  filed  no  later  than 
December  27, 1994. 

FOH  FURTHER  INFORMATION  CONTACT:  Mrs. 
Barbara  P  Duimigan,  Air  Carrio'  Fitness 
Division,  Department  of  Transportation, 
400  Seventh  Street,  S.VV.,  Washington, 
DC  20590,  (202J  366-2342. 

Dated:  December  12. 1994. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs 

[FR  Doc  94-30954  Filed  12-15-94;  8:45  amj 
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Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program  for  Modesto  City-County 
Airport,  Modesto,  CA 

AGENCY:  Federal  Aviation 
Administration,  DOT 

ACTION:  Notice. 
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summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  City  of 
Modesto,  Modesto,  California  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  and  14  CFR  Part 
150.  These  findings  are  made  in 
recognition  of  the  description  of  federal 
and  nonfederal  responsibilities  in 
Senate  Report  No.  96-52  (1980).  On 
February  26.  1993,  die  FAA  determined 
that  the  noise  exposure  maps  submitted 
by  the  County  under  Part  150  were  in 
compliance  with  applicable 
requirements.  On  November  22,  1994. 
the  Assistant  Administrator  for  Airports 
approved  the  Modesto  City-County 
Airport  noise  compatibility  program. 
Fourteen  (14)  of  the  proposed  action 
elements  were  approved,  one  (1) 
element  was  disapproved. 
EFFECTIVE  DATE:  The  effective  date  of  die 
FAA's  approval  of  the  Modesto  City- 
County  Airport  noise  compatibility 
program  is  November  22.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Pfeifer,  Manager,  Airports  District 
Office,  SFO-600.  Federal  Aviation 
Administration,  831  Mitten  Road. 
Burlingame,  California  94010. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  the  Modesto 
City-Countv  Airport,  effective  November 
22.  1994. 

Under  Section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  e.xposure  map.  niay 
submit  to  the  FAA.  a  noise 
compatibility  program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
laiid  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  mcluding  local 
communities,  government  agencies, 
airport  users,  and  FA.\  personnel 


Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150: 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
type  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  federal  government, 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  oovered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  pow'ers  and 
responsibilities  of  the  Administrator 
prescribed  by  law 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibilitv  program  are  delineated  in 
FAR  Part  150,  §  150.5  Approval  is  hot 
a  determination  concerning  the 
acceptability  of  land  uses  under  federal, 
stafe,  or  local  law  Approval  does  not  by 
itself  constitute  an  FAA  implementing  " 
action.  A  request  for  federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financiallv 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  federal  funding  is  sought, 
request  for  project  grants  must  be 
submitted  to  the  Airports  District  Office 
at  the  location  identified  in  "FOR 
FURTHER  INFORMATION  CONTACT"  clause 
above 


The  City  of  Modesto  submitted  to  the 
FAA  on  June  29.  1992.  the  Noise 
Exposure  Maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  Ja'nuar\'  1991.  through 
June  1992.  The  Modesto  City-County 
Airport  noise  exposure  maps  were 
determined  by  FAA  to  be  in  compliance 
with  applicable  requirements  on 
Februar>'  26,  1993. 

The  Modesto  City-County  Airport 
Study  contains  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  (or  beyond)  the 
year  2000.  It  was  requested  that  the  F.\A 
evaluate  and  approve  this  material  as  a 
noise  compatibility  programas 
described  in  Section  104(b)  of  "the  .\ct 
The  FA.-\  began  its  review  of  the 
program  on  November  22.  1994,  and 
was  required  by  a  provision  of  the  Act 
to  approve  or  disapprove  the  program 
within  180-days  (otiier  than  the  use  of 
new  flight  procedures  for  noise  control) 
Failure  to  approve  or  disapprove  such 
program  within  the  180-days  period 
shall  be  deemed  to  be  an  approval  of 
such  a  program. 

The  submitted  program  contained 
si.vteen  (16)  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  .^ct  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Asso-iate 
Administrator  for  .-Virports  effective 
November  22.  1994 

Outright  appro\  al  was  granted  for 
fourteen  (14)  of  the  specific  program 
elements.  One  (1)  element  was  approved 
in  part  and  disapproved  in  part!  One 
element  was  a  no  action  required  at  this 
time  because  it  related  to  flight 
procedures  The  approved  elements 
included  e.xisting  flight  track  policies, 
existing  runwa\  use  program,  evaluating 
noise-monitoring  system,  pubfic 
information  program,  encouraging 
specific  plans,  consistent  off  airport 
improvement,  zonmg  and  disclosure  to 
buyers. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  .\pproval  endorsed 
by  the  .Assistant  .Administrator  for 
Airports  on  November  22.  1994.  The 
Record  of  .\pproval.  as  well  as  other 
evaluation  materials  and  the  documents 
comprising  the  submittal,  are  available 
for  review  at  the  F.A.A  office  listed  above 
at  the  administrative  offices  of  Modesto 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
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comments,  otlier  than  those  properly 
addressed  to  looal  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  Noise 
Exposure  Maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  Noise 
C(Mnpatibility  Program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW.,  Room 
617,  Washington,  DC  20591; 
Federal  Aviation  Administration, 
Western-Pacific  Region,  Airports 
Division,  15000  Aviation  Boulevard, 
Room  3E24,  Hawthorne,  California, 
Mail:  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009; 
Mr.  Howard  L.  Cook,  Airport  Manager, 
Modesto  City-Cotmty  Airport.  617 
Airport  Way,  Modesto,  California 
95354-3916. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATKSN 
CONTACT. 

Issued  in  Hawthorne,  California  on 
November  29, 1994. 
Robert  C.  Bloom, 

Acting  Manager.  Airports  Division,  A  WP-&}0. 
Western-Pacific  Region. 
(FR  [)oc  94-30960  Filed  12-15-94:  8:45  ami 
■ILUNO  OOOE  4910-13-H 


Acceptance  of  Noise  Exposure  Maps 
for  Palm  Springs  Regional  Airport, 
Palm  Springs,  CA 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  city  of  Palm 
Springs  for  Palm  Springs  Regional 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193)  and  14  CFR  Part  150  are  in 
compliance  with  applicable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA'-s  determination  on  the  noise 
exposure  maps  is  November  28. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  S.  Yoshioka,  Supervisor. 
Planning  Section.  AWP-611,  Airports 
Division.  Federal  Aviation 
Administration,  Western-Pacific  Region, 
P.O.  Box  92007,  Worldway  Postal 
Center,  Los  Angeles,  Cahfomia  90009- 
2007,  Telephone  (310)  297-1250. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
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for  Palm  Sprin  is  Regional  Airport  are  in 
compliance  wi  h  applicable 
reqtufttnents  o  Part  150,  effective 
November  28,  ^994.  Under  Section  103 
of  the  Aviatioti  Safety  and  Noise 
Abatement  Ac^of  1979  (hereinafter 
referred  to  as  "the  Act"),  an  airport 
operator  may  stibmit  to  the  FAA  noise 
exposure  mapd  which  meet  applicable 
regulations  and  which  depict 
noncompatiblfl|land  uses  as  of  the  date 
of  submission  ^f  such  maps,  a 
description  of  projected  aircraft 

the  ways  in  which  such 
affect  such  maps.  The 

maps  to  be  developed 
with  interested  and 
in  the  local  conmnmity, 
tcies,  and  persons  using 


operations,  an 
operations  wi, 
Act  requires 
in  consultatio 
affected  parti 
govemmenbagi 
the  airport. 

An  airport  o 
submitted  noi 


Aerator  who  has 
exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (fAr)  Part  150. 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  subm  t  a  noise  compatibility 
program  for  F^  A  approval  which  sets 
forth  the  measi  res  the  operator  has 
taken  or  propoi  es  for  the  reduction  of 
existing  nonco;  npatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  siibmitted  by  the  city  of 
Palm  Springs.  The  specific  maps  under 
consideration  are  Exhibits  1  and  2  in  the 
submission.  Tt  e  FAA  has  determined 
that  these  mapi  for  Palm  Springs 
Regional  Airpo  rt  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  November 
28. 1994.  FAA'  i  determination  on  an 
airport  operato  's  noise  exposure  maps 
is  limited  to  a  i  nding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  con  tained  in  Appendix  A  of 
FAR  Part  150.  i  luch  determination  does 
not  constitute  t  pproval  of  the 
applicant's  dati  i.  information  or  plans, 
or  a  commitme  it  to  approve  a  noise 
compatibility  p  rogram  or  to  ftmd  the 
implementatioi  i  of  that  program. 

If  questions  arise  concerning  the 
precise  relatioi|ship  of  specific 
properties  to  n^ise  exposure  contours 
tise  exposure  map 
jr  Section  103  of  the  Act. 
|ed  that  the  FAA  is  not 
way  in  determining  the 
relative  locatioBs  of  specific  properties 
with  regard  to  me  depicted  noise 
contours,  or  in  Interpreting  the  noise 
exposure  mapslto  resolve  questions 
concerning,  forjexample,  which 
properties  shoUld  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  function  i  are  inseparable  from 


depicted  on  a 
submitted  und^ 
it  should  be  nc 
involved  in  ani 


the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  dianged  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposiue  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  Section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  Section  150.21  of  FAR  Part  150. 
that  the  statutorily  required  consultation 
has  been  accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  Room 
617.  Washington.  DC  20591; 

Federal  Aviation  Administration, 
Western-Pacific  Region,  Airports 
Division,  Room  3012, 15000  Aviation 
Boulevard,  Hawthorne,  California 
90261; 

City  of  Palm  Springs.  Department  of 
Aviation.  Palm  Springs  Regional 
Airport.  P.O.  Box  2743,  Palm  Springs 
Cahfomia  92263-2743. 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading  FOR  FURTHER  INFORMATION 

CONTACT 

Issued  m  Hawthorne,  California  on 
November  28, 1994 

Herman  C.  Bliss, 

\4anager.  Airports  Division.  AWP-600. 

IFR  Doc  94-30961  Filed  12-15-94;  8:45  am) 
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Approval  of  Revision  No.  2  to 
Approved  Noise  Compatibility  Program 
for  Phoenix  Sky  Harbor  International 
Airport,  Phoenix,  AZ 

agency:  Federal  Aviation 
Administration,  DOT 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  ts 
findings  on  Revision  No.  2  to  the 
Approved  Noise  Compatibility  Program 
submitted  by  the  city  of  Phoenix  for 
Phoenix  Sky  Harbor  International 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193)  and  14  CFR  Part  150.  These 
findings  are  made  in  recognition  of  the 
description  of  Federal  and  non  federal 


responsibilities  in  Senate  Report  No. 
96-52  (1980).  On  November  21, 1994, 
the  Assistant  Administrator  fat  Airports 
approved  Revision  No.  2  to  the 
Approved  Noise  Qonpatibility  Program 
for  Phoenix  Sky  Haibor  International 
Airport.  The  one  recommendatian  of  the 
revision  to  be  added  to  the  approved 
program  involving  a  permanent  noise 
atid  flight  track  monitoring  system  was 
approved. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  Revision  No.  2  to  the 
Approved  Noise  Compatibility  Program 
is  November  21, 1994 
FOR  FURTHER  INFORMATION  CONTACT: 
■   David  B.  Kessler.  Environmental 
Protection  Specialist.  AWP-611. 2. 
Planning  Section,  Western-Pacific 
R^on,  Federal  Aviation 
Administration,  Mailing  address:  P.O. 
Box  92007,  Worldway  Postal  Center.  Los 
Angeles,  CaUfomia  90009-2007,  Street 
Address:  15000  Aviation  Boulevard. 
Room  3012.  Hawthorne.  California. 
Telephone:  310/297-1534 
SUPPt^MSITARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  Revision 
No.  2  to  the  Approved  Noise 
Compatibility  Program  for  Phoenix  Sky 
Harbor  International  Airport,  effective 
November  21,  1994 

Under  Section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  Noise  Exposure  Map  may 
submit  to  the  FAA  a  Noise 
Compatibility  Program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  non  ccnnpatible  land  uses  and 
prevention  of  additional  non  compatible 
land  uses  within  the  area  covered  by  the 
Noise  Exposure  Maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  Noise  Compatibility 
Program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
Program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
sponsor  with  respect  to  which  measures 
should  be  recommended  for  action.  The 
FAA's  approval  or  disapproval  of  FAR 
Part  150  program  recommendations  is 
measured  according  to  the  ^andards 
expressed  in  Part  150  and  the  Aviation 
Safety  and  Noise  Abatement  Act  of 
1979.  and  is  limited  to  the  following 
determinations. 

a.  The  Noise  Compatibility  Program 
was  developed  in  accordance  with  the 


provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  non  compatible  land. 
uses  around  the  airport  and  preventing 
the  introduction  of  additional  nan 
compatible  land  uses; 

b.  Program  measures  wotild  create  an 
undue  burden  on  interstate  or  forngn 
commerce,  tmpistly  diaciiminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  government 
and; 

b.  Prtigram  measures  relating  to  the 
use  of  fl^t  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affiecting  the  efficient 
use  and  management  of  navigable 
airspace  and  air  traffic  control 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  Airport  Notice 
Compatibility  Program  are  delineated  in 
FAR  Part  150.  Section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
State  or  local  law.  Approval  does  not.  by 
itself,  constitute  an  FAA 
implementation  action.  A  request  for 
Federal  action  or  approval  to  implement 
specific  Noise  Compatibility  Measures 
may  be  reqtiired.  An  FAA  decision  on 
the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  implementation 
of  the  program  nor  a  determination  that 
all  measures  covered  by  the  program  are 
efigible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982,  as  amended. 
Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  Division 
Office  in  Hawthorne,  California. 

The  city  of  Phoenix  submitted  on 
December  30. 1987.  the  Noise  Exposure 
Maps,  descriptions,  and  other 
documentation  produced  during  the 
Noise  CompatibiUty  Planning  study 
conducted  from  August  1986  through 
June  1989.  The  Noise  Exposure  Maps 
were  determined  by  the  FAA  to  be  in 
compliance  %vith  appUcable 
requirements  on  November  17, 1988. 
Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
November  29, 1988. 

The  study  contained  a  proposed  Noise 
Compatibility  Program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacoit  jurisdictions  fixjm  the  date 


of  study  completion  to.  at  beyond,  the 
year  1992.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
Noise  Compatibility  Program  as 
described  in  Section  104(b)  of  the  Act. 
The  FAA  b^an  its  review  of  the 
program  on  October  4, 1989  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
flight  procedures  for  noise  control).  The 
Noise  Compatibility  Program  was 
approved  by  the  FAA  on  April  2. 1990. 
On  May  27. 1994.  the  FAA  began  its 
review  of  Revision  No.  2  to  the 
approved  program  and  was  required  by 
a  provisi<Hi  of  the  Act  to  approve  or 
disapprove  the  program  within  180  days 
(other  than  the  use  of  flight  procedures 
for  noise  control).  Failure  to  approve  or 
disapprove  such  a  program  within  the 
180-day  period  shall  be  deemed  to  be  an 
approval  of  such  fHogram. 

The  sulnnitted  revision  to  the 
approved  pro-am  contained  one  (1) 
proposed  action  for  establishing  a 
permanent  noise  and  flight  track 
monitoring  system.  The  FAA  completed 
its  review  and  determination  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  Revision  No.  2 
to  the  approved  program,  therefore,  was 
approved  by  the  As^tant 
Administrator  for  Airports  effective 
November  21, 1994. 

Outright  approval  was  granted  for  the 
one  (1)  new  Continuing  Program 
Measure  for  provision  for  estabUshment 
of  a  permanent  noise  and  flight  track 
monitoring  system. 

This  determination  is  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Assistant  Administrator  for 
Airports  on  November  21. 1994.  The 
Record  of  Approval,  as  well  as  other 
evaluation  materials  and  the  documents 
comprising  the  submittal,  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  administrative  offices  of  the 
city  of  Phoenix.  Aviation  Department. 

Issued  in  Hawthorne.  Califocnia  on 
December  1 .  1994. 

Robert  C.  Btooin. 

Acting  Manage.  Airports  Division.  A  WP-600. 
Western-Pacific  Region. 

IFR  Doc.  94-30962  Filed  12-15-94:  8:45  am) 

BH.LMO  COOC  4tie-1S-M 


John  Environmental  impact  Report/ 
Environment  Impact  Statement;  Airport 
Development  Program.  Metropolitan 
Oakland  tntemationai  Airport,  Oakland, 

AGENCY:  Federal  Aviation 
Administration.  DOT 


65120 


Federal  Register  /  Vol.  59.  No. 


Federal  Register  /  Vol.  59.  Na  241  /  Friday.  December  16.  1994  /Notices 


65121 


ACTION:  Supplement  to  Notice  of  Intent. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  it  is 
issuing  this  notice  to  advise  the  public 
that  it  has  revised  the  scope  of  work  for 
the  )oint  Environmental  Impact  Report 
(EIR)/Environmental  Impact  Statement 
(EIS)  that  is  being  prepared  for 
development  proposed  by  the  Port  of 
Oakland,  California,  with  a  new 
buildout  year  of  2000  instead  of  2002  for 
Metropolitan  Oakland  International 
Auport,  Oakland,  California. 

Tne  purpose  of  this  supplemental 
notice  is  to  provide  agencies  and  the 
public  an  opportunity  to  comment  on 
modifications  to  the  project  description 
and  various  alternatives  that  have  been 
added  to,  or  deleted  from,  the  EIR/EIS 
since  the  original  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elisha  Novak.  Senior  Airport  Planner. 
Federal  Aviation  Administration,  San 
Francisco  Airports  District  Office,  831 
Mitten  Road.  Burlingame,  California 
94010.  Telephone:  415/876-2928. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
in  cooperation  with  the  Port  of  Oakland. 
California  has  begim  preparation  of  a 
joint  Environmental  Impact  Report 
(EIR)/Environmental  Impact  Statement 
(EIS)  for  development  proposed  by  the 
Port  of  Oakland  for  Metropolitan 
Oakland  International  Airport.  The  U.S. 
Army  Corps  of  Engineers  is  serving  as 
a  cooperating  agency,  with 
responsibilities  limited  to  participating 
in  the  National  Environmental  Policy 
Act  of  1969  (NEPA)  process; 
participating  in  the  scoping  process;  and 
review  and  comment  on  the  Draft  and 
Final  EIR/EIS.  The  FAA  is  the  lead 
Federal  agency. 

On  December  29. 1992  the  FAA 
issued  a  Notice  of  Intent  to  prepare  an 
EIS.  The  Port  of  Oakland,  pursuant  to 
the  California  Environmental  Quality 
Act  (CEQA)  of  1970  will  also  prepare  an 
Environmental  Impact  Report  (EIR)  for 
the  proposed  development.  In  an  effort 
lo  eliminate  unnecessary  duplication 
and  reduce  delay,  the  document  under 
preparation,  is  a  joint  EIR/EIS  in 
accordance  with  the  President's  Council 
on  Environmental  Quality  Regulations 
described  in  Title  40  Code  of  Federal 
Regulations,  Section  1506.2.  The  Joint 
Lead  Agencies  for  the  preparation  of  the 
EIR/EIS  are  the  Federal  Aviation 
Administration  and  the  Port  of  Oakland, 
California. 

The  previous  notice  referred  to  the 
proposed  action  as  the  "2002  Airport 
Development  Program."  The  current 
proposed  action  is  now  revised  to  the 
Airport  Development  Program  (ADP). 
with  a  new  buildout  year  of  2000.  as 


The  proposed 
11/29  and  the  hi| 
are  progranunati 
because  the  desi 


opposed  to  2002.  This  change  is  due  to 
the  recent  acceleration  of  aviation 
activity  (1993-1994)  at  Metropolitan 
Oakland  International  Airport.  In 
addition,  a  new  baseline  year  (1993) 
will  be  used  to  ettablish  existing 
conditions  and  I4ng-term  analysis  will 
consider  the  yeaj  2010. 

ixtension  of  Runway 
"  -speed  exit  taxiway 
projects  in  the  ADP. 
of  these 

improvements  his  not  reached  a 
sufficient  level  of  detail  to  support  an 
enviroimiental  finding.  These  two 
airfield  improvei  lents  will  be  identified 
in  the  EIR/EIS  aa  projects  that  are 
scheduled  for  co  istruction  after  the  year 
2000.  although  feasibility  and  design 
studies  may  be  undertaken  before  that 
date.  I 

A  wetland  resmration  project  was 
previously  propdsed  to  mitigate  impacts 
caused  by  the  placement  of  33  acres  of 
fill  (of  which  approximately  25  acres 
consisted  of  wetpmds)  in  1986.  that 
were  previously  bermitted  under  U.S. 
Army  Corps  of  Engineers  Permit 
Number  14003EI8B.  This  permit  was 
rescinded  by  Feoeral  Court  order  in 
1988.  Since  that  time,  the  parties  in  the 
litigation  have  negotiated  a  resolution  of 
the  wetland  miti  ;ation  issues.  Consent 
decrees  setting  f«  rth  this  resolution  have 
been  filed  with  t  le  Federal  District 
Court.  Because  t^e  wetland  restoration 
program  will  be  iccomplished  as 
prc^vided  in  the  <  onsent  decrees,  and 
not  as  part  of  the  ADP,  it  has  been 
removed  from  th  i  ADP 

Alternatives 

The  altemativ  s  to  be  evaluated  in  the 
EIR/EIS  have  be<  n  augmented  since  the 
initial  scoping  n  eetings  held  on  January 
27.  1993.  In  add  tion  to  the  no-action 
and  reduced  dex  jlopment  alternatives 
previously  ident  fied.  the  EIR/EIS  will 
consider: 

1  An  air  pass«  nger  terminal  dominant 
alternative; 

2.  An  air  cargc  dominant  alternative 
and; 

3.  A  modified  lirport  roadway  project 
alternative. 

The  previous!  '  identified  "regional 
alternative"  was  reevaluated  by  the 
metropolitan  pU  nning  organization  in 
their  Regional  A  rport  System  Plan 
Update,  and  was  found  not  to  be 
practical  or  feasi  jle  to  the  proposed 
action.  Accordin  jly.  the  "regional 
alternative"  was  dropped  fi-om  further 
consideration. 

Comments  an(  suggestions  on  the 
revised  scope  are  invited  from  Federal. 
State  and  local  agencies,  and  other 
interested  partie  >  to  ensure  that  the  full 
range  of  issues  r  slated  to  these  proposed 


projects  are  addressed  and  all 
signfficant  issues  identified.  Conmients 
and  suggestions  may  be  mailed  to  the 
FAA  informational  contact  listed  above. 
Comments  on  the  revised  scope  of  work 
should  be  submitted  no  later  than 
January  15,  1995. 

Issued  in  Hawthorne,  California  on 
December  5, 1994. 

Robert  C.  Bloom. 

Acting  Manager,  Airports  Division,  AWP-600. 
Western-Pacific  Region. 
[FR  Doc.  94-30963  Filed  12-15-94;  8:45  am) 
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Availability  of  Solicitation  for  Aviation 
Research  Grants  Proposals 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  soliciting 
proposals  for  research  grants  and 
cooperative  agreements  addressing  the 
long-term  technical  needs  of  the 
National  Airspace  System  (NAS) 
pursuant  to  Section  9205,  Aviation 
Research  Grant  Program,  and  Section 
9208,  Catastrophic  Failure  Prevention 
Research  Program,  of  the  FAA  Research, 
Engineering,  and  Development 
Authorization  Act  of  1990  (Public  Law 
101-508),  and  Section  107,  Aviation 
Security  Improvement  Act  of  1990 
(Public  Law  101-604).  Specific  research 
areas  include  air  traffic  control  (ATC) 
automation,  aviation  applications  of 
artificial  intelligence,  aviation  training 
techniques  and  technologies,  human 
factors  in  highly  automated 
environments,  and  aircraft  safety 
Although  Sections  9208  and  9209  of 
Public  Law  101-508  permit  the  FAA 
Administrator  to  establish  Centers  of 
Excellence,  availability  of  solicitations 
for  Centers  of  Excellence  will  be 
announced  in  the  Federal  Register  as 
they  become  available. 

Availability  of  Solicitation 

Grants  for  Aviation  Research  Program 
Solicitation  No.  95.1  is  available  by 
contacting  the  office  identified  in  the 
ADDRESSES  paragraph.  Recipients  of  the 
previous  solicitation.  No.  93.1,  will 
automatically  be  mailed  the  new 
dociunent.  Solicitation  95.1  and  all 
necessary  forms  are  also  available  on  the 
FAA  Technical  Center  World  Wide  Web 
Server  at  URL  http://www.tc.faa.gov.  or 
anonymous  ftp  at  ftp.tc.faa.gov  The 
INTERNET  address  is  155.178.180.3 
ADDRESSES:  Inquiries  regarding  this 
subject  matter  should  be  directed  to 
Aviation  Research  Grants  Program 
Office  of  Research  and  Technolog\ 


Applications,  ACL-l.  FAA  Technical 
Center.  Building  270.  Room  B115. 
Atlantic  City  International  Airport.  New 
Jersey  08405.  Phone  (609)  485-'l424, 
Fax  (609) 485-6509 
DATES:  Proposals  may  be  submitted  to 
the  office  listed  in  the  AOOflESSES 
section  at  any  time  after  the  effective 
release  date  of  this  NOTICE.  This 
solicitation  is  open  until  further  notice 
in  the  Federal  Register.  Applicants 
should  allow  at  least  3  months  for 
review  and  processing  of  proposals. 

SUPPLEMENTARY  MFORMATION: 
Backgronnd 

TlOe  DC.  The  Aircraft  Safety  and 
Capacity  Expansion  Act  of  1990  (Public 
Law  101-508).  was  enacted  to  enhance 
the  FAA's  access  to  resources  and 
research  feciiities  available  at  colleges, 
universities,  and  othw  non-profit 
research  institutions.  The  Aviation 
Research  Grant  Program.  Section  9205, 
permits  the  "Administrator  to  make 
grants  to  colleges,  univosities.  and 
nonprofit  research  organizations  to 
conduct  aviation  researdi  into  areas 
deemed  by  the  Admhustrator  to  be 
required  for  the  long-tenn  growth  of 
civil  aviation."  The  Catastrophic  Failure 
Prevention  Research  Grants  Program. 
Section  9208.  directs  the  FAA  "to 
conduct  aviation  research  relating  to 
develoi»nent  of  technologies  and 
methods  to  assess  the  risk  and  prevent 
defects.  Cdhires,  and  malfunctions  of 
products,  parts,  processes,  and  articles 
manufactmed  for  use  in  aircraft,  aircraft 
engines,  propellers,  and  appliances  that 
could  result  in  a  catastrophic  failure  of 
an  aircraft  "  The  Act  authorizes  the  FAA 
to  establish  a  research  grant  program 
that  encompasses  a  broad  spectrum  of 
aviation  research  activities  that  are 
targeted  at  specific  areas  of  long-term 
aviation  research 

Tte  Aviation  Security  Improvement 
Act  of  1990  (Public  Law  101-604) 
authorized  the  creation  of  a  grants 
program  "to  accelerate  and  expand  the 
research,  development,  and 
implementation  of  technologies  and 
procediu-es  to  counteract  terrorist  acts 
against  civil  aviation."  There  is  a  special 
emphasis  on  human  factors  projects  that 
mclude  "research  and  development  of 
both  technological  improvements  and 
ways  to  enhance  human  performance." 

The  central  piirpose  ofthe  FAA 
Research  Grant  Program  is  to  encoiuage 
and  support  iimovative,  advanced 
research  of  potential  benefit  to  the  long- 
term  growth  of  civil  aviation. 

Research  Areas 

The  legislation  cited  earlier  provides 
for  aviation  research  grants  programs  in 


three  general  categories:  (1)  Areas 
deemed  by  the  FAA  Administrator  to  be 
required  for  the  long-term  growth  of 
dvil  aviation;  (2)  areas  related  to 
research  on  the  prevention  of 
catastrophic  failures;  and  (3)  areas 
related  to  research,  development,  and 
implementation  of  technologies  and 
procedures  to  coimteract  terrorist  acts 
against  dvil  aviation.  These  three 
specific  areas  are  comprised  of  program 
areas  identified  in  the  FAA  Research, 
Engineering.  &  Development  (READ) 
Plan  of  the  agency's  research  and 
development  initiatives.  The  areas, 
which  contribute  to  the  FAA's  mission 
of  improving  aviation  safety,  capadty, 
effidency,  and  security,  are  as  follows: 

a.  Capadty  and  Air  Traffic  Control 
Technology; 

b.  Communications.  Navigation,  and 
Surveillance-, 

c.  Aviation  Weather; 

d.  Airports: 

e.  Aircraft  Safety  Technology; 

f.  System  Security  Technology; 

g.  Human  Factms  and  Aviation 
\fedicine; 

h.  Environment  and  Energy; 

i.  Systems  Sdenoe/Operations 
Research. 

Mora  detailed  descriptions  of  these 
nine  programs  and  a  detailed 
description  of  the  grants  process  is 
contained  in  the  Grants  for  Aviation 
Research  Program  Solicitation  95.1. 

Eligibility 

Applicant  eligibility  for  the  award  of 
an  aviation  research  grant  or  cooperative 
agreement  depends  on  the  nature  ofthe 
proposer's  organization  as  well  as  the 
charader  of  work  proposed.  In  general, 
colleges,  universities,  and  other  non- 
profit research  institutions  are  eligible 
to  qualify  for  grants  to  perfonn  research 
in  all  spedfied  areas.  Other  appropriate 
research  institutions,  including  for- 
profit  research  institutions,  may  qualify 
for  grants  or  cooperative  agreements  for 
research  and  development  activities  in 
aviation  security  under  Section  107  of 
Pubhc  Law  101-604. 

The  FAA  seeks  to  ensure  an  equitable 
geographical  distribution  of  grant  funds 
and  the  inclusion  of  historically  black 
colleges  and  universities  and  other 
minority  institutions  for  funding 
consideration 

Proposal  Submission 

Guidelines  for  the  application  format 
and  content  are  contained  in  the 
Solicitation.  Every  effort  will  be  made  to 
reach  a  decision  and  inform  the 
applicant  promptly.  Unless  and  until  an 
award  is  made,  the  FAA  is  not 
responsible  for  any  expenditures 
incurred  by  the  proposing  organization. 


FundiBg 

Appropriated  discretionary  funds  are 
not  currently  available  for  grants. 

Awards  will  be  made  via  program 
funding  sponsorship. 

Award  Date 

Redpients  of  FAA  reseait^  grants 
will  be  announced  on  a  continuous 
basis. 

Issued  in  Atlantic  County,  New  Jeraey.  on 
Novemberll,  1994. 
November  22, 1994. 
HarwyB.SafMr, 

Director,  FAA  Technico/  Center,  ACT-1. 
(FR  Doc  94-31006  Filed  12-15^94;  8:45  am) 
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Federal  Highway  Administration 

Environmental  Impact  Study:  San 
Matao  County,  CalHomia 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT 
ACTION:  Notice  of  Intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplement  to  a  final  environmental 
imiMd  statement  will  be  prepared  for  a 
proposed  highway  project  in  San  l^teo 
County,  California. 

FOR  FURTHER  INFORMATKM  CONTACT:  John 
R.  Schultz.  Chief.  District  Operations  A. 
Federal  Highway  Administration.  980 
Ninth  Street.  Suite  400,  Sacramento. 
California.  95814-2724;  telephone:  (916) 
498-5041. 

SUPPLEMENTARY  MFORMATION:  The 
FHWA.  in  coopnation  with  the 
California  Department  of  Transportation 
(Caltrans).  will  prepare  a  supplenent  to 
the  final  environmental  impact 
statement  (EIS)  on  a  proposal  to 
improve  State  Route  (SR)  1  in  San 
Mateo  County.  California.  The  original 
final  EIS  for  the  improvements  (FHWA- 
CA-EIS-63-14-F)  was  approved  on 
April  16. 1986.  The  project  study  limits 
of  alternatives  considered  in  the  final 
EIS  extended  fiom  Half  Moon  Bay 
Airport,  between  Moss  Beach  and  El 
Granada,  on  the  south  to  Linda  Mar 
Boulevard  in  Pacifica  on  the  north,  a 
distance  of  approximately  11.3  km  (7 
milies). 

The  preferred  alternative,  identified 
in  the  final  EIS  and  selected  in  the 
Record  of  Decision  signed  on  May  30. 
1986.  is  known  as  the  Martini  Creek 
alignment  alternative.  From  the 
southern  end.  this  alternative  begins 
north  of  the  southern  project  study  limit 
on  SR  1, 0.2  km  (0.1  mile)  north  of 
Montara  near  the  Chart  House  i 

Restaurant.  From  there  it  swings  inland 
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crosses  Martini  Creek,  curves  seaward 
(west)  and  then  northeasterly,  proceeds 
over  the  San  Pedro  Mountain  saddle 
and  down  into  the  Qty  of  Pacifica 
where  it  rejoins  SR 1  at  Linda  Mar 
Boulevard.  The  proposed  project  is  a 
two-lane,  controlled  access  focilitly; 
however,  since  the  entire  proiect  on 
both  sides  of  the  siunmit  exceeds  six 
percent,  the  project  design  includes  an 
uphill  slow  vehicle  lane  in  each 
direction.  The  proposed  project  is 
approximately  7.2  km  (4.5  miles)  in 
len^. 

Litigation  regarding  the  project  was 
commenced  in  U.S.  Strict  Court  in  the 
Northern  District  of  California  in  June 
1986  (Sierra  Ciub.  et  al.  v.  United  States 
Department  of  Transportation,  et  al., 
Civ.  No.  86-3384  DLJ).  The  project  has 
been  enjoined  since  September  1986, 
prior  to  the  commencement  of  any 
construction.  The  primary  issues  in  the 
litigation  were  1)  whether  the  proposed 
project  complied  with  Section  4(f)  of  the 
Department  of  Transportation  Act,  and 
2)  whether  the  final  EIS  was  adequate 
under  the  National  Environmental 
Policy  Act  (NEPA). 

The  District  Court  has  now  fully 
resolved  the  Section  4(f)  and  NEPA 
issues.  The  proposed  project  has  been 
determined  not  to  violate  Section  4(f). 
and  the  final  EIS  has  been  found  to 
comply  with  NEPA  in  all  respects 
except  one — ^it  was  found  inadequate  in 
its  discussion  and  analysis  of  noise 
impacts.  Therefore,  the  District  Court 
remanded  the  matter  to  the  FHWA.  The 
District  Court's  specific  findings 
regarding  the  deficiencies  of  the  final 
EIS  and  the  need  to  prepare  a 
supplemental  EIS  on  noise  impact  are 
set  forth  in  the  Court's  Orders  of  April 
3. 1989,  and  April  2, 1990.  The  Orders 
require  a  reanalysis  of  the  anticipated 
im^cts  from  future  project-generated 
noise,  as  well  as  more  accurate  and 
informative  measurements  of  ambient 
noise  levels.  The  sole  purpose  of  this 
supplemental  EIS  is  to  comply  with  the 
Orders  and  subsequent  judgment  of  the 
District  Court.  The  supplement  will  be 
limited  to  addressing  the  deficiencies  in 
the  final  EIS  determined  in  the 
litigation,  and.  therefore,  will  only 
address  noise  issues.  In  addition  to  this 
supplemental  EIS  on  noise,  a 
reevaluation  of  the  FEIS  is  being 
undertaken.  The  reevaluation  is 
necessary  since,  due  to  the  on-going 
litigation,  major  steps  to  advance  the 
project  have  not  occurred  within  three 
years  of  the  last  major  FHWA  approval. 
23  C.F.R.  §771. 129(b).  Therefore,  a 
reevaluation  of  the  FEIS  will  be 
undertaken  to  determine  whether  or  not 
new  information  or  circumstances 
relevant  to  environmental  concerns  and 


Letters  descrit 
action  and  solic 
sent  tp  appropri^ 
local  agencies,  i 
organizations ; 
previously  expr 
have,  an  interes 
addition,  a  pubL 


bearing  on  the  pi  oposed  project  or  its 
impacts  would  n  suit  in  significant 
environmental  ii  ipacts  not  evaluated  in 
the  final  EIS.  23  :J^.R.  §  771.130(a)(2). 
In  such  an  event  an  additional 
supplemental  EI » on  those  impacts  will 
be  required  and '  vill  be  processed 
pursuant  to  appl  cable  laws  and 
regulations. 

kg  this  proposed 
comments  will  be 

te  Federal,  State,  and 

id  to  private 

~  individuals  that  have 

ised,  or  are  known  to 
{in  this  proposal.  In 
hearing  will  be  held 
on  the  draft  supilementtd  EIS.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  heaang.  The  draft 
supplemental  EIE  will  be  available  for 
public  and  agency  review  and  comment 
prior  to  the  pubic  hearing.  A  formal 
scoping  meetingis  not  necessary  since 
this  supplementj^l  document  is  only 
meant  to  comply  with  the  Orders  of  the 
District  Court  to  address  the  issue  of 
noise  impacts. 

Comments  or  i  [uestions  concerning 
this  proposed  ac  tion  and  the 
supplemental  El  3  should  be  directed  to 
the  FHWA  at  thi  address  provided 
above. 

(Catalog  of  Federa  Domestic  Assistance 
Program  Number  30.205,  Highway  Research, 
Planning  and  Conitruction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  ind  activities  apply  to  this 
program.) 

Issued  on  Deceiiber  6, 1994. 
lohn  R.  Schultz, 
Chief.  District  OffAvtions 
California 
IFR  Doc.  94-3088 
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SUMMARY:  This 
decision  by  NHtSA 
348TB  passenge  r 
manufactured 
applicable  Federal 
standards  are  el  gible 
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Highway  Traffic 

(NHTSA),  IX3T 
decision  by  NHTSA 

1992  Ferrari  348TB 
eligible  for 


1  lOtice  aimounces  the 
that  1992  Ferrari 
cars  not  originally 
comply  with  all 
motor  vehicle  safety 
for  importation 


into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1992 
Ferrari  348TB),  and  they  are  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  This  decision  is  effective 
December  16, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(l)(Aj 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  origintdly  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation  The  agency  then 
publishes  this  decision  in  the  Federal 
Register 

Champagne  Imports.  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  R- 
90-009)  petitioned  NHTSA  to  decide 
whether  1992  Ferrari  348TB  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  NHTSA  published  notice 
of  the  petition  on  July  20, 1994  (59  FR 
37126)  to  afford  an  opportunity  for  " 
public  comment 

As  stated  m  that  notice,  the  vehicle 
which  Champagne  claimed  to  be 
substantially  similar  is  the  version  of 
1992  Ferrari  348TB  that  Ferrari  S.p.A. 
manufactured  for  importation  into  and 


sale  in  the  United  States  and  certified  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards.  The 
petitioner  alleged  that  it  had  carefully 
compared  the  two  vehicles,  and  found 
them  to  be  substantially  similar  with 
respect  to  comphance  with  most 
applicable  Federal  motor  vehicle  safety 
standards. 

Speofically.  the  petitioner  claimed 
that  the  non-U.S.  certified  1992  Ferrari 
348TB  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence .....  103 
Defrosting  and  Defogging  Systems.  104 
Wmdshield  Wiping  and  Washing 
Systems.  105  HydrauUc  Brake  Systems, 
106  Brake  Hoses,  107  Reflecting 
Surfeces.  109  New  Pneumatic  Tires,  112 
Headlamp  Concealment  Devices,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems.  201 
Occupant  Protection  in  hitOTior  hnpact 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  Form  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materiab,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps.  212 
Windshield  Retention,  216  roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Additionally,  the  petitioner  stated 
that  the  non-U.S.  certified  1992  Ferrari 
348TB  compHes  with  the  Bumper 
Standard  found  in  49  CFR  Part  581. 

Petitioners  also  contended  that  the 
non-U.S.  certified  1992  Ferrari  348TB  is 
capable  of  being  readily  modified  to 
meet  the  following  standards,  in  the 
maimer  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recaUbration  of 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps;  (b)  installation  of  front 
and  rear  sidemarker/reflector 
assemblies;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearvievv  Mirrors, 
replacement  of  the  passenger  side 
rearview  mirror,  which  is  convex  but 
lacks  the  required  warning  statement 
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Standard  No.  114  Theft  Protection: 
installation  of  a  buzzer  microswitch  and 
a  warning  buzzer  in  the  steering  lock 
electrical  assembly. 

Standard  No.  115  Vehicle 
IdenUfication  Number  histallation  of  a 
^  plate  that  can  be  read  fit)m  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power-Operated 
Window  System:  rewiring  of  the  power 
wmdow  system  so  that  the  window    - 
transport  is  iniperative  when  the 
ignition  is  switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  mstallation  of  an  ignition 
switch-actuated  seat  beh  warning  lamp 
and  buzzen  (b)  installation  of  a  passive 
restraint  system  consisting  of  driver  and 
passenger  side  automatic  seat  belt 
^mblies,  tracks,  and  a  control  unit 
that  have  part  numbers  identical  to 
those  found  on  the  U.S.  certified  1992 
Ferrari  348TB.  The  petitioner  claimed 
that  the  lower  dash  panel  on  the  non- 
U.S.  certified  1992  Ferrari  348TB  is 
identical  to  that  found  on  its  U.S. 
^rtified  counterpart,  and  that  a  knee 
bolster  is  not  supplied  on  the  U.S. 
certified  vehicle. 

Standard  No.  209  Seat  Belt 
Assembhes:  installation  of  seat  belts 
labeled  in  accordance  with  the  standard. 
Standard  No.  214  Side  Door  Strength: 
mstallation  of  reinforcing  beams. 
Standard  No.  301  Fuel  System 
Integrity:  installaUon  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister.  The  reader  is 
referred  to  that  notice  for  a  thorough 
description  of  the  petition. 

One  comment  was  received  in 
response  to  tiie  notice  of  the  petition 
fijom  Fiat  Auto  U.S.A..  hic.  (Fiat),  tfie 
United  States  representative  of  Ferrari. 
In  its  comment.  Fiat  stated  tiiat  Ferrari, 
and  other  companies  within  the  Fiat 
Group,  have  invested  considerable 
resources  in  the  design  and  production 
of  vehicles  that  comply  with  the  Federal 
motor  vehicle  safety  standards. 
Although  it  stated  that  it  has  not 
determined  what  modifications  are 
necessary  to  bring  a  vehicle  into 
compliance  with  the  Federal  safety 
standards,  Fiat  contended  that  it  is  not 
possible  to  achieve  such  comphance  by 
simply  retit)fitting  a  vehicle  built  for  the 
European  market,  witiiout  conducting 
extensive  development  and  testing. 
NHTSA  accorded  Champagne  an 
opportunity  to  respond  to  Fiat's 
comment,  hi  its  response.  Champagne 
stated  that  die  entire  passive  restraint 
system  that  it  proposes  to  install  in  the 
non-U.S.  certified  1992  Ferrari  348TB, 
including  tiie  contiwl  unit  and  the 


wiring  harness,  is  available  from  Ferrari 
m  kit  form.  Champagne  hmher  stated 
that  it  is  simple  to  install  this 
equipment  because  all  mounting  points 
are  supplied  on  the  non-U.S.  certified 
vehicle. 

As  they  have  been  performed  with 
relative  ease  on  thousands  of  vehicles 
unported  over  the  years,  none  of  the 
other  modifications  described  in  the 
petition  would  preclude  NHTSA  from 
determining  that  the  non-U.S.  certified 
1992  Ferrari  348TB  is  eligible  for 
importation.  NHTSA  has  accordingly 
decided  to  grant  the  petition. 

Vehicle  EligibiUty  Number  for  Subiect 
Vehicles  '^ 

TTie  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibifity 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  86  is  Oie  vehicle 
ehgibiUty  number  assigned  to  vehicles 
admissible  under  this  decision. 

Final  Determination 

Accordingly,  on  die  basis  of  the 
foregoing.  NHTSA  hereby  decides  that  a 
1992  Ferrari  348TB  not  originally 
manufactiued  to  comply  with  all 
appUcable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1992  Ferrari  348TB  originally 
manufactured  for  importation  into  and 
sale  in  die  United  States  and  certified 
under  49  U.S.C.  30115.  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

fuu^^^^J^  "^-^  30141(a)(10(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  aufhorifv 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  13, 1994. 
William  A.  Boehly, 

Associate  Administrator  for  EnfoFvcmertt. 
IFR  Doc.  94-31014  Filed  12-15-94.  8:45  an)| 
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[Docket  No.  94-76;  NoQce  2) 

Decision  That  Nonconforming  1971  iso 
Grifo  Lusso  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT 

ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1971  Iso  Grifo 
Lusso  passenger  cars  are  eligible  for 
importation. 


SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  tiiat  1971  Iso  Grifo 
Lusso  passenger  care  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vchiclo  safety 
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standards  are  eb^Ie  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufacttired  for  in^>Qrtation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1971 
Iso  Grifo  Lusso],  and  they  are  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  This  decision  i&  eBiDCtive 
December  16. 1994. 

FOR  nmiHER  INFOMIATKM  CONTACT:  Ted 
Bayter.  Offica  of  VeUcie  Safety 
Compliance.  NHTSA  (202-366-53061. 

SUPPtXMBITARY  MFORMATION: 

Backgrouad 

Under  49  USjC  §30141(aNlKA) 
(fonnetty  section  10e(cX3XA)(i)  of  the 
National  TnCBc  and  Motor  Vriiicie 
Safety  Act  (the  Ad)),  a  motor  vehkrla 
that  was  not  originaUy  manufactured  to 
confonn  to  all  applicable  Federal  motor 
vehicle  safsty  standards  dtaSl  be  refused 
admission  into  the  United  States  imless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  v^icle  origiaaily  manufactured 
for  impeftatioB  into  and  sale  in  the 
United  States,  certiJied  under  49  V.S.C 
StniS  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 


compared,  and  Is  capable  of  being 
readily  altered  (o  conform  to  all 
appbt^le  Fed^al  BMttor  vehicle  safely 

standards.         | 

Petitions  for  aligibilfty  decisions  may 
be  submitted  br  either  manufiactuiers  or 
importers  whonave registered  with 
NHTSA  pursue  it  to  49  CFR  part  592.  As 
specified  in  49  iTR  593.7.  NHTSA 
publishes  notic  s  in  the  Federal  Register 
of  each  petftioq  that  it  receives,  and 
aflbrds  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  conuaent  period, 
NHTSA  decidfik  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  atelier  the  vehide  is  riigiUe 
for  importation  The  agency  then 
pubtisfaes  this  (  easion  in  the  Fedoal 
Register. 

G&K  Automcitive  Conversion,  hic  of 
Santa  Ana,  California  (Regist»ed 
Importer  R-90-«07)  petitioned  NHTSA 
to  decide  whether  1971  Iso  Grifo  Lusso 
passenger  cars  ire  eligible  for 
importation  inl  s  the  United  States. 
NHTSA  pubKs  led  notice  of  the  petition 
on  September :  7. 1994  (59  PR  49282)  to 
afford  an  oppoftunity  for  public 
comment.  The  reader  is  refiHred  to  thai 
notice  for  a  tho^ugh  description  of  the 
petition.  No  co  nments  were  received  in 
regnmse  to  the  noticaL  Based  on  h» 
review  of  the  ii  ionoation  submitted  by 


UM 


the  petitioner.  NHTSA  has  decided  to 
grant  the  petition. 

Vehicle  Eligjhilify  Namber  for  Subject 
Vehicles 

The  importer  of  a  vehide  admissible 
under  any  final  decision  most  indicate 
on  the  foan  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibihty 
nun^O'  indicating  that  the  v^icte  is 
eligible  for  entry.  VSF  88  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  deci»on. 

Final  Determination 

Accordii^ly,  on  the  basis  of  the 
foregoing.  NHTSA  h«^y  decides  that  a 
1971  Iso  Grifo  Lusso  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  v^icle  safet]r 
standards  is  substantially  similar  to  a 
1971  Iso  Grifo  Lusso  miginally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  cert  ified 
under  49  U.S.C  30115.  ffiod  is  capable 
x>f  being  readily  altered  to  conforrn  to  all 
appRc^^  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C  30141  [aKlKM  aad 
(b)(1):  49  CFR  593.8;  ddlegattons  of  authority 
at  49  CFR  1.50  am!  SOI  8 
WHh'an  A.  Voehly. 

Associate  AdmiaisUvtor  for  Ei^onxment 
IFR  Doc.  94r-ai01&  Filed  l»-tS-94  0:45  uai 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putifished  under 
ttie  "Government  in  the  Sunshme  Act"  (Pub 
L  94-409)  5  U.S.C.  552b(e)(3). 


FAraN  CREDIT  AOMINiSTRATION 

Farm  Credit  Administration  Board; 
Amendment  to  Simshine  Act  Meeting 

SUMMARY:  Pursuant  to  the  Government 
In  the  Sunshine  Act  (5  U.S.C. 
552b(e)(3)),  the  Farm  Credit 
Administration  gave  notice  on 
December  6, 1994  (59  FR  62783)  of  the 
special  meeting  of  the  Farm  Credit 
Administration  Board  (Board) 
scheduled  for  December  7, 1994.  This 
notice  is  to  amend  the  agenda  by  adding 
an  item  to  the  closed  session  of  that 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Acting  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4025.  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  were  open  to 
the  public  (limited  space  available),  and 
parts  of  this  meeting  were  closed  to  the 
public.  The  closed  session  of  the  agenda 
for  December  7, 1994,  is  amended  as 
follows: 

Closed  Session* 

B.  Other  « 

1.  FCA  Fiscal  Year  95  Budget 

•Session  closed— Exempt  pursuant  to  5 
U.S.C  552b  (c)(2).  (c)(8),  and  (c)(9). 

Dated:  December  12, 1994. 
Floyd  Fithian, 

Acting  Secretary.  Farm  Credit  Administmtion 
Board. 

IFR  Doc.  94-31096  Filed  12-14-94:  11:36 
am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  prox-isions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insiu-ance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  December  20, 1994.  to 
consider  the  following  matters: 


Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
:    vote  imless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Memorandum  re:  Lease  of  office  space  for 
the  Northeast  Service  Center  of  the  Division 
of  Depositor  and  Asset  Services  and 
supporting  divisions  and  offices,  and 
approval  of  the  Service  Center  tenant 
improvements  budget. 

Memorandum  re:  Contracts  relatmg  to  the 
Corporation's  information  resources 
management  activities. 

Memorandum  re:  Request  for  approval  to 
exercise  option  for  hotel  management  service 
contract  at  Vii;ginia  Square. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  335  of  the  Corporation's 
rules  and  regulations,  entitled  "Securities  of 
Nonmember  Insured  Banks,"  which  relate  to 
registration  and  reporting  requiremenU  for 
nonmember  insured  banks  with  securities 
registered  under  section  12  of  the  Securities 
Exchange  Act  of  1934. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  303  of  the  Corporation's 
rules  and  regulations,  entitled  "Applications, 
Requests,  Submittals,  Delegations  of 
Authority,  and  Notices  Required  to  be  filed 
by  Statute  or  Regulation,"  which  amend  the 
Corporation's  requirements  for  publishing 
notice  of  the  filing  of  applications  for 
proposed  merger  transacUons  under  the  Bank 
Merger  Act. 

Memorandum  and  resolution  re:  Notice  of 
withdrawal  of  proposed  amendments  to  the 
Corporation's  rules  and  regulations  in  the 
form  of  a  new  Part  356,  entitled  "Insider 
Transactions— Conflicts  of  Interest,"  which 
would  (1)  provide  that  business  dealings 
(other  than  extensions  of  credit)  between  an 
insured  nonmember  bank  and  its  directors, 
executive  officers,  principal  shareholders  and 
related  mterests  of  such  persons  must  meet 
an  arms-length  standard,  (2)  require  that    • 
covered  business  dealings  be  approved  by  the 
bank's  board  of  directors  in  advance  if  the 
dollar  value  of  the  business  dealings  exceeds 
a  certain  aggregate  figure.  (3)  require  bank 
insiders  to  disclose  their  conflicts  of  interest, 
(4)  provide  for  certain  recordkeeping 
requirwments,  (5)  require  the  bank's  board  of 
directors  to  adopt  written  guidelines 
governing  covered  business  dealings,  and  (6) 
prohibit  insured  nonmember  banks  from 
investing  in  real  estate  in  which  any  of  the 
bank's  directors,  executive  officers,  principal 
shareholders  or  related  interests  of  such 
persons  has  an  equity  interest. 


Discussion  Agenda 

Memorandum  re:  The  Corporation's  1995 
Business  Plan. 

Memorandum  with  respect  to  the 
development  of  a  process  to  ensure  that  any 
appeal  of  a  material  supervisory 
determination  is  considered  and  decided 
expeditiously. 

Memorandum  and  resolution  re:  Report  on 
Use  of  Alternative  Dispute  Resolution  at  the 
Federal  Deposit  Insurance  Corporation  as 
contemplated  by  the  Administrative  Dispute 
Resolution  Act  of  1990  and  recommendations 
with  respect  thereto. 

Memorandum  and  resolution  re:  Final 
amendments  to  Parts  327  and  304  of  the 
Corporation's  rules  and  regulations,  entitled 
"Assessments"  and  "Forms,  InsUiictions,  and 
Reports,"  respectively,  which  (1)  collect 
assessments  on  a  quarterly  basis  via  direct 
debits  initiated  by  the  Corporation;  (2) 
update  an  institution's  risk-based  assessment 
classification  on  a  quarterly,  rather  than 
semiannual  basis;  (3)  clarify  the  requirements 
for  insurance  assessment  payments  due  with 
regard  to  deposits  assumed  from  institutions 
terminating  their  insured  status;  and  (4)  make 
certain  other  technical  amendments. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  337  of  the  Corporation  s 
rules  and  regulations,  entitled  "Unsafe  and 
Unsound  Banking  Practices."  which  except 
loans  which  are  fully  secured  by  certain 
types  of  collateral  from  the  general  limit  on 
•'other  purpose"  loans  to  executive  officers  of 
insured  nonmember  banks. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  325  of  the  Corporations 
rules  and  regulations,  entitled  "Capital 
Maintenance,"  which,  for  regulatory  capital 
purposes,  require  net  unrealized  holding 
losses  on  available-for-sale  equity  securities 
with  readily  determinable  fair  values  to  be 
deducted  in  determining  the  amount  of  Tier 
1  capital  and  exclude  from  the  definition  of 
Tier  1  capital  all  other  net  unrealized  holding 
gains  (losses)  on  available-for-sale  equity 
securities. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  325  of  the  Corporation  v 
rules  and  regulations,  entitled  "Capital 
Maintenance."  which  revises  the  existing 
risk-based  capital  guidelines  (Appendix  A  to 
Part  325)  to  recognize  the  effects  of  bilateral 
netting  agreements  in  the  calculation  of  risk- 
based  capital. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street. 
N.W.,  Washington.  D.C. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice): 
(202)  942-3111  (m'),  to  make 
necessary  arrangements. 


UMI 
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Requests  for  huiher  infonnaliaa 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Acting 
Executive  Secretary  of  the  Corporation, 
at  (202) 898-6757.    . 

Dated:  December  13, 1994. 
Federal  Deposit  Insurance  Corporatioa. 
Rofcart  E.  FgiiBiBM. 
Acting  Executive  Secretary 
IFR  Doc.  94-31121  Filed  12-14-94;  1:33  pm| 
sauNQ  COM  •n4-e-H 

FEDERAL  ENERGY  REGULATORY 
COMMSSKNt 

"FEDERAL  REOBTER"  CfrATIOIf  OT 
PREVKXIS  ANNOUNCEMENT:  December  12. 
1994.  59  FR  64011. 

PREVIOUSLY  ANNOUIttEO  TME  AND  DATE  OF 
MEETING:  December  14. 1994, 10:90  a.m. 

CHANGE  IN  THE  MEETING:  The  {{^lowing 
Docket  Number  has  been  added  on  the 
Agenda  scbeduicd  for  December  14. 
1994: 

Hem  jVo..  Docket  No.  aad  tUunpany 
C'.\G- 1 3— RP94-1  a-002 .  Texas  EaiUem 

Transmission  Corporation 
LoUD.CasiMll. 
Secretary. 

|FK  Doc  »4-311ti3  Filed  12-14-04;  8i45  ami , 
BIUJMC  CODE  »7t7-»»-« 

BOARD  Of  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  9:30  a.ra..  Wednesday 
Doceraber  21,  1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Koserve  Board  Building,  C  Street 
ontrance  between  20th  and  21st  5>ls. 
NVV..  Washingto^j.  DC  20551 

STATUS:  Optin. 

MATTERS  TO  BE  CONSIOEREO: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  fo!?owing 
item  is  anticipated.  This  matter  will  be 
voted  on  without  discussion  unless  a 
member  of  the  Board  requests  that  the 
item  tic  moved  to  the  discussion  agenda 

1  Proposed  wire  Iraiwfer  recordkeeping 
ri^uliitions  developed  jointly  with  the 
Depai-uneal  of  the  Treasury-,  to  be 
incorporated  by  reference  in  Regulation  S 
(Reimbursement  for  Providing  Financial 
Records:  Recordkeeping  Requirements  for 
(ijrtafn  Financial  Records)  (proposed  earlier 
for  puWic  comment;  Docket  No.  R-0807) 

2.  Proposed  modifications  to  the  Fedwire 
tiiuds  tiansfei  formation  (proposed  earlier  kw 
public  annnent:  Docket  No.  R-0ftl7). 

3.  Proposal  to  delay  imptenientatioR  of  tbp 
{:\pjiidcd  Fedwke  funds  transfer  !«cvt«je 
oi>Rralin(i  hours. 


privately  operated 


Discussion  Agend ! 
1.  Proposed  drai :  policy  statement  on 


large-dollar  multilateral 


netting  systems  (proposed  earlier  for 
comment:  Docket  Uo.  R-0842). 

2.  Publication  fc  r  comment  of  a  proposal 
to  expand  the  Fed  vire  securities  traaster 
service  operating  l^ours. 

3.  Any  ftems  cairied  ftirward  from  a 
previously  armouaced  meeting. 

NoIk  This  meeting  will  be  recorded  for  the 
beneRt  of  those  uqable  to  attend.  Cassettes 
will  be  available  f{tr  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  bm  SS  per  cassette  fay  catling 
(202)  452-3684  oijby  writing  to: 
Freedom  of  Inforriation  Office,  Board  of 

Governors  of  ih^  Federal  Reserve  System. 

Washington.  D  1 1  205S1 


CONTACT  PERSOf 

Mr.  Joseph  R.  Cftym 
Board;  (202)  45^3204. 

Dated:  Etecemb^r  14, 1994 
William  W.  Wiles 
Secretary  of  the  Bi  ord 
IFR  Doc.  94-3107f  Filed  12-14-94.  11:36 
am) 

BILLINQ  CODE  «2t»4<-<' 


BOARD  OF  GOVEI  NORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 


TIME  AND  DATE:  «| 
a.m..  Wcdnesda  y. 
following  a  rcce  ss 
the  open  mcetii  g. 


i  ipproximate)y  10:30 
December  21,  1994, 
at  the  conclusion  of 


PLACE:  Marrinei 
Reser%'e  Board 
entrance  between 
N  W.,  VVashing^a 

STATUS:  Closed 


MATTERS  TO  BE  i  ONSIOERED 


1  Personnel  a 
protitotions.  assi; 
salary  actions)  in< 
Reser\T  System 

2  Any  itents 
previoiKly  annm^ced 


Cuyne, 


COMTACT  PERSOlt 
Mr  Joseph  R. 
Board:  (202) 
(202) 452-3207 
approximately 
before  this 
announcement 
holding  contpalty 
scheduled  for  t  ic 


45' 


.  mee  mg 


Diited:  Detointi  jr 
William  W.  Wil4. 
SecTv.toryoflhe 
IFR  Doc.  94-310|5 
ainf 

BH.LWQ  CODE  62104»t-P 


FOR  MORE  WFORMATION: 
e.  Assistant  to  the 


S.  Eccles  Federal 
uilding,  C  Street 

20th  and  21st  Streets. 

1.  D.a  20551 


ions  (appointments, 
^ments.  reassignment^.  <ind 

olving  individual  Federal 
e  npkoyees 

forward  from  » 
meeting 


iu: 


a  rried  I 


FOR  MORE  INFOmiATtON: 

As-sistant  to  the 
;-3204.  You  may  call 
beginning  at 
p.m.  two  business  days 
for  a  recorded 
of  bank  and  bank 
applications 
meeting. 

14   1994 


Bjpord 

Hrerf  12-14-94   II  36 


UNnB»  STAGES  POSTAL  SERVKE  BOARD  or 
GOVERNORS 

Notice  of  Vote  to  Close  Meeting 

At  its  meeting  on  December  12. 1994, 
the  Board  of  Governors  of  the  United 
States  Postal,Servic8  voted  unanimously 
to  close  to  piktlic  obsovation  its 
meeting  sdieduled  iat  Febmary  6. 1995. 
in  Washington.  DjC.  The  members  will 
consider  the  Postal  Rate  Commission's 
Opinion  and  Recommended  Diecision  on 
Remand  in  Docket  No.  R90-1. 

The  meeting  is  expected  to  be 
attended  by  the  blowing  persons: 
Governors  Alvarado.  Daniels,  del  Junco. 
Dyfaricopp.  Mackie,  Pace,  and  Winters; 
Postmaster  deneral  Rimyon.  Deputy 
Postmaster  General  Cou^hn.  Secretary 
to  the  Board  Harris,  and  General 
Counsel  Elcano. 

The  Board  determined  that  pursuant 
to  section  552b(c)  (3)  and  (10)  of  Title 
5.  United  States  Code,  and  section  7.3(c) 
and  (j)  of  Title  39.  Code  of  Federal 
Regulations,  this  portion  of  the  meeting 
is  exempt  from  the  open  meeting 
requirement  of  the  Government  in  the 
Sunshine  Act  |5  U.SjC  552b(b)}  because 
it  is  likely  to  disclose  information  in 
connection  with  proceedings  under 
Chapter  36  of  Title  39.  United  States 
Code  (having  to  do  with  postal 
ratemaking.  mail  classihcation  and 
changes  in  postal  services),  which  ii> 
specifically  exempted  from  disclosure 
by  section  410(cl(4)  of  Title  39,  United 
States  Code. 

The  Board  has  determined  further  thai 
pursuant  to  section  552b(c)(10)  of  Title 
5,  United  States  Code,  and  section  7  3{i) 
of  Title  39.  Code  of  Federal  Regulations, 
the  discussion  of  Docket  No.  R90-1  is 
exempt  because  it  is  likely  to 
specifically  concern  participation  of  the 
Postal  Service  in  a  civil  action  or 
proceeding  involving  a  determination 
on  the  record  after  opportunity  for  a 
hearing. 

The  Board  further  determined  that  the 
public  interest  does  not  require  that  the 
Board's  discussion  of  these  matters  be 
open  to  the  public. 

In  accordance  with  section  552l){n(l  I 
of  Title  5.  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Cotmsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section  S32l>(cl 
(3)  and  (10)  of  Title  5.  United  States 
Code;  section  410(cK4>  of  Title  39 
United  States  Code;  and  section  7  3  (c{ 
and  (il  of  Title  39.  Code  of  Fedctol 
Regulations. 

Requests  for  infotm^on  about  lh<! 
meeting  should  be  addressed  to  the 
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Secretary  of  the  Board,  David  F.  Harris 
at  (202) 268-4800. 
David  F.  Harris, 

Secretary. 

IFR  Doc.  94-31104  Filed  12-14-94;  11:40 
am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  coneSlions  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
aiKt  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES   - 

Food  and  Drug  Administration 

[Docket  No.  81N-0096] 

Biological  Products;  Allergenic 
Extracts  Classified  in  Category  IIIB; 
Final  Order;  Revocation  of  Licenses 

Correction 

In  notice  document  94-28193 
beginning  on  page  59228  in  the  issue  of 
Wednesday,  November  16, 1994,  make 
the  following  correction: 

On  page  59237,  in  the  third  column, 
in  the  first  full  paragraph,  beginning  in 
the  third  line  fit)m  the  bottom,  "{insert 
30  days  after  date  of  publication  in  the 
Federal  Register)"  should  read 
"December  16, 1994" 

BILLIMQ  COOE  tSOS-OI-O 


Federal  Register 

Vol.  59,  No.  241 

Friday,  December  16,,  1994 


DEPARTMENT  <  iF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-02&-4-4210-I  6;  AZA-28712J 

Notice  of  Realty  Action 
Noncompetitive  Sale  of  Public  Lands 
in  Maricopa  Coifnty,  AZ 

Correction 

In  notice  docuhient 
appearing  on  paj  e 
Monday,  August 
following  correc  ion 

On  page  4442< 
in  the  land  desci  pt: 
should  read: 

"Sec.  25.  EVzS^V'ANE'A. 
EV2\VV2SEV4." 

BILUNGLCODE  1S05-0lb 


TRANSPORTATION 
Administration 


DEPARTMENT  C  F 
Federal  Aviatior 
14CFRPart71 


[Airspace  Docket  I  lo.  94-AGL-34] 

Proposed  Modif  cation  of  Class  E 
Airspace;  Willisf)n,  NO 

Correction 


ru  e 


pajB 


In  proposed 
beginning  on 
Wednesday,  No\^mber 
the  following  coi  rection 

On  page  61301 
under  FOR  FURTHER 
CONTACT,  in  the 
number  should 


BILUNG  CODE  1505-01  } 


94-21273 
44429  in  the  issue  of 
29, 1994,  make  the 
ion: 

,  in  the  third  column, 
ion,  the  first  line 


document  94-2947S 
61301  in  the  issue  of 
30. 1994,  make 


list 


r  iad 


in  the  second  column, 
INFORMATION 
line,  the  telephone 
(708)294-7568" 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[NHTSA  Docket  No.  94-004;  Notice  3] 

Highway  Safety  Programs;  Conforming 
Products  List  of  Screening  Devices  To 
Measure  Alcohol  in  Bodily  Fluids 

Correction 

In  notice- document  94-29664 
beginning  on  page  61923  in  the  issue  of 
Friday,  December  2, 1994,  make  the 
following  corrections: 

On  page  61924,  in  the  first  column,  in 
the  table,  the  Device(s)  listed  for 
Manufacturers  (1),  (2)  and  (4)  should 
read  as  set  forth  below: 

Conforming  Products  List  of 
Alcohol  Screening  Devices 


Friday 

December  16,  1994 


Manufacturer 

Device(s) 

(1)  AIco  Check  Inter- 
national * 

•  AIco  Check  3000 
D.O.T 

Hudsonville,  Ml. 
(2)  Guth  Laboratories, 
Inc.*  Harrisburg.  PA. 

•  AIco  Screen  3000. 

•  AIco  Tector  Mark 
X. 

•  Mark  X  Alcohol 
Checker 

•                             • 

(4)  Sound  Off,  Inc.- 
Hudsonville,  Ml. 

•  Digitox  D.O.T 

•  AIco  Screen  1000 

*                                          •                                         i 

*                             • 

Part  II 


*  The  devices  listed  by  this  manufacturer  are 
the  same  device  sold  under  two  different 
names. 

BILUNG  CODE  150»^)1-O 


Department  of  the 
Interior 


Bureau  of  Indian  Affairs 


Indian  Gaming;  Notices 
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DEPARTMEHT  OF  THE  INTERIOR 
Bureau  of  Indian  Aftairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Approved  Tribal-State 

Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710.  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497).  the  Secretary  of 


the  Interior  shall  publish,  in  the  Federal 
Register,  notice  pf  approved  Tribal-State 
Compacts  for  th^  purpose  of  engaging  in 
Class  in  (casino)|gambling  on  Indian 
reservations.  TheAssistant  Secretary- 
Indian  Affairs,  Department  of  the 
Interior,  througblher  delegated 
authority,  has  ap  )roved  the  Tribal-State 
Compact  Betwee  i  the  Mohegan  Indian 
Tribe  and  the  St<  ite  of  Connecticut, 
which  was  execi  ted  on  May  17, 1994. 


UMI 


DATES:  This  action  is  effective  Decembe' 
16, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Pierskalla,  Acting  Director, 
Indian  Gaming  Management  Staff, 
Bureau  of  Indian  Affiairs,  Washington. 
D.C.  20240  (202)  219-4068. 

Dated:  December  5, 1994. 
Ada  E.  Deer, 

Assistant  Secretary-Indian  Affairs. 

IFR  Doc.  94-30879  Filed  12-15-94;  8:45  air 
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^  December  16,  1994 


Part  III 


Postal  Service 


39  CFR  Part  20  et  al. 

Changes  in  International  and  Domestic 

Postal  Fees  and  Rates;  Final  Rules 


65132      Faderal  Register  /  Vol. 


POSTAL  SERVICE 

39CFRPart20- 

Changas  In  Intemationai  Special 
SarvicaFaas 

AGENCY:  Postal  Service. 

ACTION:  Changes  in  international  special 

service  fees. 

SUMMARY:  Pursuant  to  its  authority 
under  39  U.S.C.  407,  the  Postal  Service 
is  changing  fees  for  intemationai  special 
mail  services  to  become  effective 
simultaneously  with  changes  to 
domestic  rates  and  fees. 

EFFECTIVE  DATE:  January  1. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Alepa,  (202)  26&-2650. 
8UPPLBIENTARY  MFORMATION:  The 
United  States  Postal  Service  (USPS)  is  a 
member  of  the  Universal  Postal  Union 
(UPU).  By  virtue  of  that  membership, 
the  USPS  adheres  to  the  agreements  of 
the  UPU  to  which  it  is  signatory. 
Specifically,  the  Universal  Postal 
Convention  (Convention),  the  Postal 
Parcels  Agreement  (Parcels  Agreement), 
and  the  Money  Orders  Agreement 
contain  provisions  concemi^  the  fees 
member  countries  can  charge  for  special 
mail  services. 

The  Convention  provides  charges  for 
(1)  nonstandard  letters,  (2)  inquiries,  (3) 
return  receipts,  (4)  registered  mail 
service,  (5)  special  delivery  (EXPR^). 
(6)  restricted  delivery,  and  (7)  recorded 
delivery:  the  Parcels  Agreement 
provides  charges  for  insured  mail 
service;  and  the  Money  Orders 
Agreement  provides  charges  for 
international  money  <mlers.  The  charges 
provided  in  these  agreements  are  less 
than  the  USPS  chafes  for  the 
equivalent  domestic  service.  The 
agreements  authoriie  member  countries 
whose  internal  service  charges  are 
higher  than  those  that  are  fixed  in  the 
agreements  to  apply  their  domestic 
charges  in  the  intemationai  service. 

The  USPS  charges  intemationai 
special  service  fiees  that  are  the  same  as 
the  equivalent  domestic  special  service 
fees  to  avoid  having  intemationai  fees 
that  are  less  than  those  charged 
domestically.  Accordingly,  the  USPS  is 
adjusting  intemationai  special  service 
fe^  concurrently  with  the  changes 
adopted  by  the  Governors  of  the  Postal 
Service  as  a  result  of  the  current 
proceedings  before  the  Postal  Rate 
Commission. 

This  notice  does  not  address  charges 
for  services  that  do  not  have 
corresponding  domestic  service.  These 
charges  will  be  addressed  in  a  separate 
notice  in  conjunction  with  anticipated 


O^kJItt^. 


adjustments  in  1  itemational  postage 
rates. 

The  Postal  Sei  vice  is  exempted  by  39 
U.S.C  410(a)  fit  m  the  advance  notice 
requirements  of  the  Administrative 
Procedure  Act  regarding  proposed 
mlemaking  (5  Uis.C.  553). 

The  Postal  Setvice  adopts  the 
following  rates  and  fees: 

List  of  Subjects  in  39  CFR  Part  20 

Foreign  relatiins,  Incorporation  by 
reference.  Intenjational  postal  services. 

PART2a-[AM^NDED] 

1.  The  author  ty  citation  for  39  CFR 
part  20  continw  s  to  read  as  follows: 

Authority:  5  U.I  LC.  552(a):  39  U.S.C  401. 
404. 407.  408. 

2.  The  International  Mail  Manual  is 
amended  to  incerporate  the  following 
postal  rates  and'fees: 

Fees  for  Specif  Mail  Servkee  and 
Miscelloneoas  <  liarges 

A.  Certificate  of  Mailing 


F.  Pickup  Fee  (for  Express  Mail 

Intemationai  Service  and  parcel 
post):  $4.95. 

G.  Recorded  Delivery:  $1.10. 
H.  Registered  Mail 

1.  Canada 


Piece  MaWngs: 
Basic  service  (f  arm  3817) 
Firro  malng  bo  k  (Form  3877} 

Bul(  Mailings: 
Up  to  1.000  Ida  rtical  pieces 
Each  additional  1.000  pieces 
Duplcatecopy 


Fee 


S0.S6 
020 

2.75 

0.56 


B.  Inquiry  Fee:  $6.60 
C  Imbued  Mail 


Limit  of 


ndemrtity 


$50 
100 
200 
300 
400 
500 
600 


The  insured 
other  than  Canalda 
D.  Money  Ordefs 


4iail  fees  for  all  countries 
are  unchanged. 


Type 


jomes- 


Orders  issued  on 

tic  form. 
Copy  of  a  paid  mfney 

order. 


The  fees  for 
orders  issued 


Fee 
Carv 


$0.75 
1.60 
2.50 
3.40 
4J0 
&20 
6.10 


Fee 


$0.85  per  money 

order. 
$2.75  per  copy. 


i]  Itemational  money 
oi  Form  MPl  and 

Authorization  to  Issue  an 
NAmey  Order  are 


pursuant  to  an 

Intemationai 

unchanged. 

E.  Nonstandanf  Surcharge — Letters 

regular  prii  Lted 

ounce  or  le  is: 


and 
matter  weighing  1 

$aii. 


Limit  of  indemnity 

Fte 

$100.00 .■ ™ 

6i».00 

1  JOOfkOO  ... — 

$4.95 
5.40 
5JB5 

2.  All  Other  Countries 

Limit  of  trxjemnity 

Fee 

$3?35       ,,     ,    

$4.85 

I.  Restricted  Delivery:  $2.75. ' 
J.  Return  Charge 

For  returned  publishers'  periodicals 
originally  mailed  to  Canada  by 
publishers  ot  registered  news  agents 
(see  Intemationtd  Mail  Manual  781.Sa). 


Weight  not  over  (pz.) 


1 

2 

3^ 

4 

5 

6 

ft 

I  w    ■■■»»»»*»»■■■»■■■•*—•■■»«»■■■■»»»■«>»»•■»«•*•■■■■■« 

V  I    •••■•••■•••••••■■•••■•••«•••••>•*■••■•*•••■■•■•••••••• 

%2 .„. ..... ... 

13  ....!.™!!!Z™!!.™!Z!!!ZZ.Z" 

V  W      «•■•■>■■*•*•••«•»«•*••«•■>•••■••■•■••••••■•••••■•••••• 

t  V     *«»»■■■■■■■■■■«»■»•<«»»»■  »*«»rf»*M>»»— »■■»»»«•«■»*■«» 

Weights  over  1  pound— use  domes- 
tic zone  8  fourth-class  rale. 


Charge 


$0.32 
0.55 
0.78 
1.01 
1.JI4 
1.47 
1.70 
1.93 

ai6 

2.39 
2.62 
2.90 
2.90 
2.95 
2.95 
2.95 


K.  Return  Receipt:  $1.10. 
L.  Special  Delivery 


Class  of  mail 


Letters,  letter  peck- 
ages,  and  post/ 
poetal  cards 

Ptided  matter,  matter 
lorthebiind,and 
small  packets 


(Mover 
2pounds 


$9.95 
10.45 


Over2 
pounds 


$10.35 
11.25 


M.  Special  Handling 


Weight  (It).) 


Not  over  10 
Over  10  . — 


Rate 


$5.40 
7.50 


An  appropriate  amendment  to  39  CFR 
part  20  will  be  published. 
Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 
\  {FR  Doc.  94-30969  Filed  12-15-94;  8:45  am) 
Wjjno  oooc  rrte.-it-u 
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P06TAL  SERVICE 
39  CFR  Part  111 

Gtianges  in  Postal  Rates  and  Peaii 

agency:  Postal  Service. 

ACTION:  Changes  in  domestic  rates  and 
fiBes. 


SUMMARY:  Pursuant  to  ita  authority 
under  39  U.S.C.  3625.  the  Postal  Service 
is  implementing  the  dianges  in 
domestic  postage  rates  and  fees 
indicated  below. 

EFFECTIVE  DATE:  January^.  1995, 
FOR  FURTHER  MFORMATION  CONTACT: 
Grayson  M.  Poats,  (202)  268-2981. 

SUPfl^MENTARY  MPORMATKM:  On  March 
8. 1994.  the  Postal  Service  filed, 
pursuant  to  chapter  36.  title  39.  United 
States  Code,  a  request  virith  the  Postal 
Rate  Commission  for  a  recommended 
decision  on  changes  in  rates  of  postage 
and  ftees  for  domestic  postal  services. 
An  explanation  of  the  Postal  Service 


propcwal  with  an  invitatirm  to 
participate  in  Cominission  Docket  No. 
R94-1  was  published  in  the  Federal 
Roister  by  the^ostal  Rate  Commission 
on  March  18. 1994  (59  FR  12996- 
13016). 

On  November  30. 1994.  the  Postal 
Rate  Commission  issued  an  Opinion 
and  Recoounended  Decision  in  Docket 
No.  R94-1.  In  its  Recommended 
Decision,  the  Commission 
recommended  changes  in  the  rates  of 
postage  and  fees  for  domestic  postal 
services. 

In  a  decision  adopted  on  December 
12. 1994.  the  Govemora  of  the  Postal 
Service  allowed  the  Commission's 
recommended  changes  in  rates  and  fees 
to  take  effect  imder  protest.  The 
Governors  ordered  these  changes  into 
effect  on  a  permanent  basis,  pursuant  to 
39  U.S.C.  3625.  Also  on  December  12. 
1994.  the  Board  of  Govemora 
determined  that  these  changes  would 
become  efiiBctive  at  12:01  a.m.  on 
January  1, 1995.  (The  Governors' 

Rate  Schedule  1(X>— First-Class  Mail 


decision,  the  record  of  the 
Commission's  hearings,  and  the 
Commission's  Opinion  and 
Recommended  Decision  may  be 
purchased  from  the  Superintendent  of 
Doamients.  U.S.  Govemmont  Printing 
Office.  Washington.  DC  20402.  The 
Govemora'  decision  and  the 
Commission's  Opinion  and 
Recommended  Decision  are  available 
for  inspection  in  the  Library  at 
Headquartere.  U.S.  Postal  Service.  475 
L'Enfant  Plaza  SW,  Washington.  DC 
20260-1641.) 

In  accordance  with  these  actions  by 
the  Governors  and  the  Board  of 
Govemora.  the  Postal  Service  hereby 
gives  notice  that  the  domestic  rate  and 
fee  changes  Usted  below  become 
effective  at  12:01  a.m.  on  January  1. 
1995. 

AndMrity:  39  U.S.C.  101(d).  401,  403.  404. 
3621,  3625,  3626. 
Stanley  F.  Mires. 

Chief  Counsel,  Legislative. 


Mail  type 


Letiars 


Nonpresort 

Ba^ 

ZIP+4  tetters"!!!."!!!! 
•  Pre-barcoded  flats  . 
Nonstandard  surcharge 


Presorts 

3- and  5-d»9it" 


2IP+4  letters  ._ 

P>»barcoded  letter»-o!^jigit 
Pre-barcoded  tetters— SKfgit 
Pre-barcoded  flats— 3/&<JK)it 

Carrier  route' 

f^onstandard  surcharge 


Postage  rate  unit 


First  ounce 


Addttkmal  ounce 
First  ounce 


Cards 


Kkxipresort 

Basic . 

ZIP44 

Pre-barcoded.. 
Presort 

3- and  5-dlgite 


Pre-baiooded-3KJigit 
PFe4)arcoded-&<fgit 
Carrier  route' 


Addtttenal  ounce 


Rate^  (cents) 


r.lIt^®^?IS^JHL^8E*!SLf?*)'  ^J'*^  P***  S*  ?  9"^  °^  10  o'  "^re  pieces  destined  for  the 


32.0 

'330.6 

•29.5 

11.0 
"23.0 


27.4 
>26.7 

26.4 
25.8 
25.8 
25.4 
5J0 
"•23.0 


20.0 

2318.9 

"18.6 


179 
317J 
17.0 
.16.3 
16.0 


SS^ItSS^^KEr^PtL^S?;^^^  at  ^Office  li  Si'Sy^lJr'L^X 


**!SSiSSS^!?L?*  ^ffi?' "*■*!?  ""^ '^ao^  o*  «^ 

3  7w2^SS^S  i^.SSlL2V?L5lP!l?^  prepared  and  sulxnitted  in  mailings  of  at  least  250  pieces. 
ie?zS;4S.2^'*n5'2S2L£^~^^  "^"'"9  °'  «t  '««-♦  250  p.eces!1^cep.  where  the  presort 


same  5-digit  ZIP  Code  or  each  piece  of  a 

route, 

who  mails 


ple^  ZIP+4  rates  are  not  availabte  for  carrier  route  presort  mail 
^  Rate  applies  throi^  1 1  ounces.  Heavier  pieces  are  sufcitect  to 


nwMnumofSOO  ap- 


Prk>rity  Mail  rates. 


I  prepared  in  maiUngs  of  500  pteces  or  more  as  presented  by  the  Postal  Service. 


«Nonpresorted  and  pre-barcoded  cards  must  be  property  prepared  and  submitted  in  mailinos  of  at  te^t^^c^ 
»Nonpresorted  pre^wrcoded  flat  mai  must  be  propS^^prSpalid  and  s,S^iS^^^!!^at%S^ii^ 
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Rate  Scheduk  \  103^PRfORiTY  Mail' 

[Doters] 


UMI 


Weight  not  ex- 
ceeding (pounds) 

Zones  Lyi/2/3 

Zone  4 

Zone  5 

Zone  6 

Zone  7 

Zones 

1 

3.00 

3.00 

3.00 

3.00 

3.00 

3.00 

2 

3.00 

3i» 

3.00 

3.00 

3.00 

3.0O 

3 

4.00 

4.00 

4.00 

4.00 

4.00 

4J0O 

4 

5.00 

5.00 

5.00 

5.00 

5.00 

5.00 

5 

6.00 

6.00 

&00 

6.00 

6.00 

6.00 

6 

6.35 

6.90 

7.10 

7.20 

7.80 

8.00 

7 

6.65 

7.80 

8.10 

8.40 

9.20 

9.80 

8 

6.95 

8.70 

9.05 

9.50 

10.40 

11.60 

9 

7.40 

9.35 

'     10.00 

10.60 

11.30 

13.00 

10 

7.86 

10.00 

10.75 

11.40 

12.15 

14.05 

11 

&25 

10.65 

11.45 

12.20 

13.00 

15.10 

12 

8.70 

11.30 

12.20 

13.00 

13.90 

16.15 

13 

9.10 

11.96 

12.90 

13.80 

14.75 

17.20 

14 

9.55 

12.60 

13.65 

14.55 

15.60 

18.25 

15 

10.00 

13.25 

14.35 

15.35 

16.50 

19.30 

16 

10.40 

13.90 

15.05 

16.15 

17.35 

20.35 

17 

10.85 

14.55 

15.80 

16.95 

18.20 

21.40 

18 

11.30 

15.20 

16.50 

17.75 

19.05 

22.45 

19 

11.70 

15.85 

17.25 

18.56 

19.95 

23.50 

20 

12.15 

16.50 

17.95 

19;30 

20.80 

24.56 

21 

12.60 

17,15 

18.70 

20.10 

21.65 

25:60 

22 

13.00 

17.80 

19.40 

20.90 

22.55 

26.65 

23 

13.45 

18;45 

20.16 

21.70 

23.40 

27.70 

24 

13J5 

19.10 

20.85 

22.50 

24.25 

28.75 

2S 

14.30 

19.75 

21.60 

23.25 

25.15 

29.85 

26 

14.75 

20.40 

22.30 

24.05 

26.00 

30.90 

27 

15.15 

21.05 

23.00 

24.85 

26.85 

31.95 

28 

15.60 

21.70 

23.75 

25.65 

27.70 

33.00 

29 

16.05 

22.35 

24.45 

26.45 

28.60 

34.05 

30 

16.45 

23.00 

25.20 

27.20 

29.45 

35.10 

31 

16.90 

23.65 

25.90 

28.00 

30.30 

36.15 

32 

17.35 

24.30 

26.65 

28.80 

31.20 

37.2a 

33 

17.75 

24.95 

27.35 

29.60 

32.05 

38.25 

34 

18.20 

25.60 

28.10 

30.40 

32.90 

39.30 

35 

18.60 

26.25 

28.80 

31.20 

33.75 

40.35 

36 

19.05 

26.90 

29.55 

31.95 

34.65 

41.40 

37 

19.50 

27.55 

30.25 

32.75 

35.50 

42.45 

38 

19.90 

28.20 

31.00 

33.55 

36.35 

43.50 

39 

20.35 

28.85 

31.70 

34.35 

37.25 

44.55 

40 

20.80 

2950 

32.40 

35.15 

38.10 

45.60 

41 

21.20 

30.15 

33.15 

35.90 

38.95 

46.65 

42 

21.65 

30.80 

33.85 

36.70 

39.85 

47.70 

43 

22.10 

31.45 

34.60 

37.50 

40.70 

48.80 

44 

22.50 

32.10 

35.30 

38.30 

41.55 

49.85 

45 

22.95 

32.75 

36.05 

30.10 

42.40 

50.90 

46 

23.35 

33.40 

36.75 

39.95 

43.30 

51.95 

47 

23.80 

34.05 

37.50 

40.65 

44.15 

53.00 

48 

24.25 

34.70 

38.20 

41.45 

45.00 

54.05 

49 

24.65 

35.35 

38.95 

4225 

45.90 

56.10 

50 

25.10 

36.00 

39.65 

43.05 

46.75 

56.15 

51 

25.56 

36.65 

40.35 

43.85 

47.60 

57.20 

52 

25.95 

37.30 

41.10 

44.60 

48.50 

58.25 

53 

26.40 

37.95 

41.80 

45.40 

49.35 

59.30 

54 

26.85 

38.60 

42.55 

46.20 

50.20 

60.35 

55 

27.25 

39.25 

43.25 

47.00 

51.05 

61.40 

56 

27.70 

39.90 

44.00 

47.80 

51.95 

62.45 

57 

2&10 

40.55 

44.70 

48.55 

52.80 

63.50 

58 

28.55 

.    41.20 

45.45 

49.35 

53.65 

64.55 

59 

29.00 

41.86 

46.15 

50.15 

54.55 

65.60 

60 

'    29.40 

42.50 

46.90 

S0.95 

55.40 

66.65 

61 

29.85 

43.15 

47.60 

51.75 

56.25 

67.75 

•  62 

30.30 

43.80 

4835 

52.50 

57.10 

6&J0 

63 

30.70 

44.45 

.    49.05 

53.30 

5BM 

69.85 

64 

31.15 

45.10 

49.75 

54.10 

58.85 

70.90 

66 

31.60 

45.75 

50.50 

54  JO 

^.70 

71.06 

66 

32.00 

46.40 

51.20 

55.70 

60.60 

73J» 

67 

-      32.45 

47J06 

51.95 

56.50 

61.45 

74J0& 

68 

32.90 

47.70 

52.65 

57.25 

62.30 

75.10 

ee 

33.30 

48.35 

53.40 

58.05 

63.20 

T8.15 
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Rate  Schedule  103— Priority  MAiL'-Continued 
lOollare] 

Weight  not  ex- 
ceedRig  (pounds) 

Zones  L/1/2« 

Zone  4 

Zone  5 

Zone  6 

Zone  7 

Zones 

70 

33.75 

49.00 

54.10 

58.85 

64.05 

77.20 

'Notes: 

. 

Je!;^^S>Si^^^^X'!^i^ SS1^':K^^S.''  "^  '"  "^  ^"^  9"^  «>"**^-  ^«  ^'S^  w*th  a  minimum 
^_^^  RATE  SCHEDULE  20(>-SECONO-CLASS  MAIL:  REGULAR  RATE  PUBUCATIONS^  2 


Per  Pound: 

Nonadvertising  portion 
Advertising  portion: 

Oelvery  office^ 

SCps 

1  &  2  _..!."™'"! 

5 

6 

7 

8 


Sdence-of-AgricuNure: 

Deivery  ofSce 

scF ;; 

Zones  14  2 ;..„ 

Pet  Piece:  Less  edtorial  fcicaw  or5r7  cente»^ 

A— Required  preparation'  ....„ 

B-Presorted  to  3-digrt  city^KJigit 

C— Presorted  to  carrier  route 

Discounts: 

Prepared  to  dtfivery  office  4 

Prepared  to  SCF  s 

125<piece  wak-sequence" 

Saturation^ 


Postage  rate 
unit 


Pound  „ 

Pound  „. 
Pound  ... 
Pound  ... 
Pound  ... 
Pound  ... 
Pound... 
Pound  ..„ 
Pound  .... 
Pound  .... 


Pound 
Pound 
Pound 


Rate 
(cents)  3 


Automation  dncounts  for  automalion-oompetibte  mail ' 

From  required: 

ZIP+4  letter-size 

Pre-tarcoded  letter-size ".!Z!." 

Pre-tarcoded  flats ..._ 

From  3/5^Jigit 

ZIP44  letter-size 

.    Pre-berooded  3<figit  letter-size "! 

Pre^»arcoded  5-digit  letter-size 

Pre-barcoded  flats 


Piece  ... 
Piece  ... 
Piece  _. 

Piece  ... 
Piece  ... 
Piece  ... 
Piece  ... 


Piece 
Piece 
Piece 


Piece  

Piece  

Piece 

I  Piece  


15.9 

18i) 
19.1 
21.2 
22.3 
25.0 
29.2 
33.5 
38.8 
432 

13.5 
14.3 
15.9 

232 
18.3 
13.9 

1.6 
1.0 
0.6 
1.7 


^J0 

22 
2.6 

0.5 
1.3 
22 

1.7 


a4»r^SiSrSS^W,£S^^  ~"'«*'^'  "-P"^-^.  and  sample  copies  in  excess  0, 10  percent 

3§I^?iJ?Sffi£db?'^rJ^^«[^JD?'l  *^  qualifies  for  the  withinK»urrty  rates  in  Schedule  201. 
a«^s  are  computed  by  adding  the  appropnate  per-p,ece  charge  to  the  sum  of  the  nor«dvertisir,g  portion  and  the  advertismg  portion,  as 


^Applies  to  carrier  routs  (including  I25i)iece  wak-sequence  and  saturation) 


lice.  "  — '  ' ■"  —  '~^  "— x-iK,Huo.i«»  aiiu  aaiurauon;  mail  delivered  witNn  the  delivery  area  of  the  originating  post  ol- 

«2£P5?iJ^i![^ 5?!!!^  ***"•**  SCF  area  of  the  originating  SCF  office. 

'°F«  aMlomalloiMxw^jalWe  fnail  meeting  applicable  Post^ 
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Rate  Schedule  201— Se<  ond-Ci,ass  Mail:  WriHiN  County 

[  un  Rates] 


Per  Pound 

Oeivefy  ofRce _.. _ „..., 

PerPiece: 

Cairief  route  presort ..»....» ^„ „ ^... „., 

OiscourMs: 

vl^W^H J^    tMv^^V  »»a»»»>a»aa»aaaaia»«a»aa>aaaaaa«aaa»a»aaaa»aa»»a»aa»aa< 

125-ptoce  wak-sequence^  .„. 

WOtUIOM*^  I      ■a**aa8a***>a>aa**aa*«*aaa»»aB*«aai*a*aa*a*a«aaaa*aBaaaa>aa«aaai 

Automation  (fscounts.for  automation  comp^ible  mail  * 
From  required: 

ZIP+4  letler-size ,_.„.. 

S^Jigit  pre-barcodsd  letter-size  „. 
S-Oigit  pre-bareodsd  letter-size .... 
3/5-Oigit  pre-twooded  flats 


*  AppHcabie  only  to  the  pound  charge  of  carrier  route  (including 
iMthin  the  delivery  eiea  of  ttie  originating  post  office. 
'Applical)le  only  to  carrier  presorted  pieces  to  be  delivered  within 
3Appicable  only  to  (Miches  of  12S  or  more  pieces  from  carrier  prasorted 
'For  aulomalion-compati)le  pleoBS  meeting  applicable  Postal  Seiiice 


:            « 

............ 

..:.«......„.., 

.....•••*......... .a... ..i..  ......... 



.......  ....»..i..............iMU<i.. 

»"''•','■■*  "•''■• 

'    '.'-■'• 

.•(•.fa.aaaaafa,*.., 


(cents) 


12.6 
11.6 

8.2 
4.4 

0.3 
0.5 
0.7 


a4 

0.4 
1.7 
1.5 


125-piece  walk-sequence  and  saturation)  presorted  pieces  to  be  delivered 

he  delivefy  area  of  the  originating  post  office. 
— 'ed  pieces. 

regulatiorts.  * 


Rate  Schedule  202— Publications  ^f  Authorized  Nonprofit  Organizations  ^o 


[I 


Per  Pound: 

Nonsdvertising  portion ;.„ 

Advertising  portioa-' 

Delivery  office' — „„ ..„ 

SCF3 

**^'»  ■•■•■•••aa*aaa>aa*aa>aaaaaaaaaa«aa>aaWe*aaaBaa»»a*. ••.•••»•««••••.«„, 

142 „.... „„ „„, „. .      ■ 

3 .„„....  ■  "" " ~......™.... 

5 ^., „„. 

7  ZZ'"'Z'"'Z"IZZ""IZ"Z".  "  " 

8 !.;."! 

Per  Piece:  Less  edKorial  factor  of  4.2  cents' 

A— Required  preparation* ,....„ 

B— Presorted  to  3-digit  city/5-digit 

C — Presorted  to  carrier  route 

Discounts: 

Prepared  to  delivery  office  ' „ 

Prepared  to  SCF 

125-piece  walk-sequence  «  .- „ - 

Saturation^ 

Automation  discounts  for  automation-compatible  mail^ 
From  required: 

ZIP+4  letter-size 

Pre-barcoded  letter-size .._ 

Pre-t)arcoded  flats  .-. ;.... 

From  3/5-digit 

ZIP-K4  letter-size  „ 

3-digit  pre-barcoded  letter-size  

5<Sgit  pre-barcoded  letter-size  „_ 

Pre-tiercoded  flats 


chaige 


*  Charges  are  computed  by  adding  the  appropriate  per-oiece 

applKable.  -r^    r-  r~   k- 

4  Applies  to  carrier  route  (including  125-piece  walk-sequence  and 
nee. 


SOF 


3  Applies  to  maH  delivered  within  the  SCF  area  of  the  originating  «- 
*For  postage  calculation,  multipiy  the  proportion  of  edttonal  oonter 
*MaiJ  presorted  to  3-digit  (other  than  Wigit  city).  SCF,  states,  or  n  ixed 
•For  wafc-sequenced  mail  in  batches  of  125  pieces  or  more  from 
^Appiinable  to  saturation  mail;  deduct  from  carrier  route  presorted 
"For  automation-compatit)te  mail  meeting  applicable  Postal  Servk> 


ull  Rates] 


t»i—mimiit 


Postage  rate 
unit 


Pound 

Pound 
Pound 
Pound 
Pound 
Pound 
Pound 
Pound 
Pound 
Pound 

Piece  . 
Piece  . 
Piece  . 

Piece  . 
Piece  . 
riece  .. 
Piece  . 


Piece 
Piece 
Piece 

Piece 
Piece 
Piece 
Piece 


Rate 
(cents)* 


14.3 

18.0 
19.1 
21.2 
22.3 
25.0 
29.2 
33.5 
3&8 
435 

21.3 
16.2 
11  7 

0.6 
0.4 
0.2 
0.8 


0.8 
2.0 
2.7 

0.5 
^2 
2.0 
1.8 


to  the  sum  of  the  nonadvertising  portion  and  the  advertising  portion,  as 
saturation)  mail  delivered  wrfthin  the  delivery  area  of  the  originating  post  ot- 


office. 

by  this  factor  and  sutjtract  from  ttie  applk:able  piece  rate 
~— '  states. 

arrier  route  presorted  mail, 
ate. 

regulations. 
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•Not! 


itopi^ic^pns  corMaining  10  percent  or  less  advertising  contenL 


-If  auar«ied.  nonpSm  publicatiS;i'^'"u^"«?^^^  ^  ^  „^ 

RATE  Schedule  203— Classroom  PuBucATiONS^o 
(Fun  Rates] 


Per  Pound: 

Nonadvertising  portion 
Advertising  portion:' 
Oeivery  office  2 .... 

SCF  3  

1&2 

5 ".'.  

6>. 
7_. 
8 


Per  Piece:  Less  edttorial  factor  of  3.5  cents* 

Ar-flequired  preparatton* , 

B— Presorted  to  3<igit  city/S-digit 

O-PiBSorted  to  carrier  route 

Discounte:. 

Prepared  to  delivery  office  ' 

Prapaied  to  SCF 

12S-iitoce  walk-sequence  B 

Saturation'^ 


Postage  rate 
unit 


Automation  discounts  for  automatiorHxxnpatUe  mail" 
From  required: 
ZiP44  letter-size 


Plretercoded  letter-size 

Pre^Mtfcoded  flats 

From  a/SKSgit: 
ZIP-f4  letter-size 


r|-ri-      vii 


»<igit  pr»4Mnoded  tetter-size 
5-digit  pre-barcoded  tetter-eize 
Rr»*arcoded  flats 


Pound 

Pound 
Pound 
Pound 
Pound 
Pound 
Pound 
Pound 
Pound 
Pound 

Piece  .. 
Piece  .. 
Piece  „ 

Piece  „ 

iioce  « 
#*i — 
iieco  .. 
^ — 
iiece  .. 


g%» — 
iioce 

Piece 


Piece 
Piece 
Piece 
Piece 


Rate 
(cante)' 


Vgg*  are  computed  by  addbiglh^^^^;^^;;^;^^^ 
^Appltee  to  carrier  route  f^Kluding  12fr^,teoe  wak-sequence  and  sa^ 

-Ifquafeed. dassroom publications  may  use*^lthirH»unty  r^Sf^^ 

Rate  Schedule  300— Third-Class  Mail;  Single  PiEce 


11.3 

18.0 
19.1 
21.2 
22.3 
25.0 
29.2 
33.5 
38.8 
43.2 

17.1 

12.8 

9.0 

0.5 
0.3 
0^ 
0.7 


0.7 
1.7 
2.3 

0.4 
1.0 
1.7 
1.5 


post  of- 


Smgto  Piece: 

I  ounce .... 
2ourioes .. 
Sources .. 
4  ounces  ., 
Sounoes  .. 

6  ounces  .. 

7  ounces  .. 

8  ounces  .. 

9  ounces  .. 

10  ounces 

II  ounces 

12  ounces 

13  ounces 

14  ounces 

15  ounces 
lOounces 


Rate 
(cents)* 


Nonstandard  surcharge^ 


~.....»i.._., 


32 

56 
78 
101 
124 
147 
170 
183 
216 
238 
262 
290 
290 
295 
295 


11 
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Keys  and  iderHilicalion  devices: 
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Each  addWonal  2  ounces  ... 
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Rate  Schedule  300— ThiriH  Jlass  Mail:  Single  Piece— Continued 


"Mailer  pays  either  the  piece  or  the  pound  rate,  whichever  is  higher. 
'  For  M-size  pieces  meeting  applicable  Postal  Sennce  regulations. 


(cents)' 


99 
55 


Rate  Schedule  302— Third-Class  Mail:  Nonprofit  Bulk' 

[Full  Rates) 


^Whenlhe 
egoiy  tor  which  the  piece  queNlies,  the  applicable  lower  (ouith^iasq 
2  Applies  only  to  pieces  weighing  1  ounce  or  less 


rate  computed  at  the  single-piece  third<iasd  rate  is  higher  than  the  rate  prescribed  in  the  corresponding  fourttvclass  cat- 
rate  is  charged. 


Rate  Schedule  301— T^ ird-Class  Mail:  Regular  Bulk' 


Latter-Slza 


Piece  Rate  

Discounts  (per  piece): 
Destination  entry: 

SCF 

Defveryoffioe^ 
Presort  level: 

3«^igit 

Carrier  route  ... 

Saturation 

Automation^ 

ZIP+4* 


3/5-digit« 
Barcode* 
Basic ...... 

3Klgit»-. 
5^«glt»„. 


Non-Letter-Silt 


Piece  rate" 

Discounts  (per  piece): 
Destination  entry: 

On1\^  ...... ......»......,...M........ 

SCF ..„. 

Deivery  office  ^  ....... 

Presort  level: 

3/5^ 

Carrier  route  

125-p(ece  wak-sequence  . 

Saturation  

Automation^ 
Barcode* 

Basic 

3/5-digit ......""! 

Pound  Rate" 

Pound  rate  plus  per-piece  rate 
Discounts: 

Destination  entry  (per  pound): 

DIMvr   .................................. 

SCF 

Deivery  office  ^  . '. 

Presort  level  (per  piece): 

3/5KJigit 

Carrier  route  

12&^)iece  waH(-sequence  . 

Saturation  

Automation  (per  piece)'' 

Barcode* 

Basic 

3/5-digit 


lA  fee  of  $85.00  most  be  paid  once  each  12-month  period  for  eath  bulk  mailing  permit. 
'Applies  <x)fy  to  carrier  route  presort,  125-piece  walic-sequence,  ind  saturation  mail. 
3  For  ledar-sae  pieces  meeting  applicable  Postal  Service  regulatiSris. 
*  Among  2IP+4  and  barcode  disoounts,  only  one  discount  may  be  applied. 
'  Deducted  from  otherwise  applicable  3/5<Jigit  rate.  ~ 


Piece 

rate 

(cents) 


22.6 


1.4 
2.0 
2.5 

3.8 
7.6 
&4 


1.0 
0.5 

2.2 

1.3 
22 


26.6 


1.4 
2.0 
2.5 

5.2 
10.4 
10.9 
12.1 


2.9 
1.9 

12.4 


5.2 
10.4 
10.9 
12.1 


2.9 
1.9 


Letter-Size 


Pound 

rate 

(cents) 


Piece  Rate  

Discounts  (per  piece): 
Destination  entry: 

BMC ,. 

SCF 

Delivery  office  2 
Presort  level: 

3/5Higit 

Carrier  route  .... 

Saturation 

Automation^ 
ZIP44* 

Basic 

3/5-digit5  ... 
Barcode* 

Basic 

3-d«it» ...... 

5<lgit» 


Non-Letter-Size 


68.7 


6.6 

9.2 

11.9 


Piece  Rate" .'. 

Discounts  (per  piece): 
Destination  entry: 

BMC 

SCF 

Delivery  office ' 

Presort  level: 

3/5HJigit 

Canier  route  

125-piece  walk-sequence . 

Saturation  „ 

Automation' 
Barcode* 

Basic 

3«-digit 

Pound  Rate  6 

Pound  rate  plus  per-piece  rate 
Discounts: 

Destination  entry  (per  pound): 

BMC 

SCF..„ 

Delivery  office' 

Presort  level  (per  piece): 

3/5HJigit 

Carrier  route  , 

I25i)iece  walk-eequence . 

Saturation  ....! 

Automation  (per  piece) ' 
Barcode* 

Basic 

3»-digit 


'  A  fee  rt  $85.00  must  be  paid  once  each  12-month  period  for  each  bulk  mailing  penniL 

'Applies  only  to  canier  route  presort,  125-piece  walk-eequence,  and  saturation  mail. 

3For  letter-size  pieces  meeting  applicable  Postal  Senrioe  regulatnns. 

*Among  ZIP-f4  and  barcode  dtocounls.  only  one  decount  may  be  applied. 

»  Deducted  from  olhenMise  applicable  3/S<igit  rate. 

6  Mailer  pays  eilher  the  piece  or  the  pound  rate,  whichever  is  higher. 

'For  flat-size  pieces  meeting  appicable  Postal  Sennce  regulations. 


Piece 

rate 

(cents) 


13.5 


^2 
1.8 
2.3 

1.3 
3.8 

41 


0.7 
0.4 

1.8 
1.0 
1.8 

19.3 


1.2 
1.8 
2.3 

1.4 
4.7 
4.9 
5.4 


2.6 
1.8 

7.9 


1.4 
4.7 
4.9 
5.4 


2.6 
1.8 


Pound 

rate 

(cents) 


54.7 


6.0 

8.4 

10.8 
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RATE  SCHEDULE  41  0— PARCEL  POST  RATES* 
Dollars] 


WoigM  not 

exceeding 

(pounds) 


2 
3 
4 
S 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
2S 
26 
27 
28 
20 
SO 
31 
32 
33 
34 
36 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
SO 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 


Zone  local 


2.56 
2.63 
Z71 
2.77 
2.84 
2.90 
2.96 
3.01 

ao7 

3.12 

3.17 

3.23 

3.27 

3.32 

3J7 

3.41 

3.45 

3.48 

3.54 

3.57 

3.61 

3.65 

3.69 

3.73 

3.76 

3.80 

3.83 

3.87 

3.91 

3.94 

3.97 

4.01 

4.04 

4.07 

4.10 

4.13 

4.16 

4.20 

4.23 

4.26 

4.29 

4.32 

4.36 

4.38 

4.41 

4.44 

4.47 

4.50 

4.53 

4.56 

4.58 

4.61 

4.64 

4.67 

4.70 

4.72 

4.75 

4.78 

4.80 

4.84 

4.86 

4.89 

4.91 

4.94 

4.96 

5.00 

5.02 

5.05 


Zones '>& 


2.63 

2.76 

2.87 

2.97 

3.07 

3.16 

3.26 

3.33 

a42 

3.49 

3.57 

3.64 

3.71 

3.77 

3.83 

3.90 

3J5 

4.02 

4.07 

4.12 

4.18 

4.23 

4.27 

4.32 

4.37 

4.42 

4.46 

4^1 

4.55 

4.60 

4.64 

4.68 

4.72 

4.76 

4.80 

4.84 

4J8 

492 

4.95 

5.00 

5.03 

5.06 

5.10 

5.13 

5.17 

5.21 

5.24 

557 

5.30 

5.34 

5.37 

5.40 

5.43 

5.46 

5.50 

5.53 

5.56 

5.59 

5.62 

5.66 

5.69 

5.71 

5.74 

5.77 

5.81 

5.84 

5.86 

5.89  1 


Zone  3 


2.79 

aoo 

3l20 

3.38 

3.55 

3.71 

3.85 

3.99 

4.12 

4.25 

4.37 

4.47 

4.59 

4.69 

4.79 

4.88 

4.97 

5.06 

S.14 

5.23 

5.30 

5.39 

5.46 

5.53 

5.60 

5.67 

5.74 

5.81 

5.87 

5.92 

5.99 

e.06 

6.10 

6.16 

8.21 

8.26 

6.32 

9.37 

6.42 

6.48 

6.52 

657 

6.81 

6.66 

6.71 

6.75 

6.80 

8,84 

6.88 

6.92 

6.97 

7jn 

7.05 

7.06 

7.13 

7.17 

7.20 

7.24 

7.28 

7.32 

7.35 

7.39 

7.42 

7.46 

7.50 

7.53 

7.56 

7.59 


Z(Mm4 


2.87 

3.34 

3.78 

4.10 

4.39 

4.67 

4.91 

5.16 

5.38 

5.59 

5.79 

5.98 

6.16 

6.34 

6.50 

6.66 

6.81 

6.95 

7.06 

7.21 

7.34 

7.47 

7.58 

7.70 

7.81 

7.91 

8i)2 

8.12 

8.21 

8.31 

8.40 

8.49 

8.57 

8.66 

8.75 

8.82 

8.91 

8.96 

9.05 

9.12 

9.19 

9.27 

9.33 

9.40 

9.46 

952 

9.59 

9.65 

9.70 

9.77 

9.82 

9.87 

9.93 

9.99 

10.04 

10.09 

10.14 

10.19 

10.25 

10.29 

10.34 

10.39 

ia44 

ia48 

10.52 

10.57 

10.62 

10.66 


Zone  5 


2.95 

3.68 

4.68 

5.19 

5.67 

6.11 

6.53 

6.92 

7.29 

7.63 

7.96 

8.26 

8.55 

8.82 

9.09 

9.33 

958 

9.80 

10.01 

10.23 

10.43 

1052 

1050 

10.98 

11.15 

11.31 

11.47 

1153 

11.78 

1152 

12.06 

12.20 

12.32 

12.45 

12.58 

12.70 

12.81 

1252 

13.04 

13.14 

13.24 

1355 

13.44 

1354 

13.63 

13.72 

13.82 

13.90 

13.99 

14.07 

14.15 

14.23 

1451 

14.38 

14.45 

14.53 

14.60 

14.67 

14.74 

14.81 

14.87 

1453 

1550 

15.06 

15.13 

15.18 

1554 

15.30 


Zone  6 


2.95 
3.95 
4.95 
5.56 
6.90 
7.51 
8.08 
8.62 
9.12 
959 
10.03 
10.45 
10.84 
11.22 
11.58 
1152 
1254 
1255 
1254 
13.12 
13.39 
1356 
1350 
14.14 
14.37 
14.59 
1451 
1551 
1550 
15.39 
15.58 
15.76 
15.94 
16.11 
1857 
16.43 
1657 
16.72 
16.86 
17.00 
17.14 
1758 
17.41 
17.52 
17.65 
17.77 
17.88 
17.99 

laio 

1850 
18.31 
1&42 
1851 

laoi 

18.70 
18.80 
18.89 
18.97 
19.07 
19.14 
1953 
1&31 
1959 
1&46 
1956 
1952 
1958 
19.76 


Zone  7 


^ 


2.95 
3.95 
455 
5.95 
7.75 
9.15 
954 
ia86 
1151 
1153 
1252 
13.07 
13.59 
1458 
1455 
15.00 
15.42 
1553 
1651 
1659 
16.94 
1758 
17.60 
17.91 
1851 
1.50 
C78 
1955 
1530 
19.55 
19.79 
2052 
2054 
20.46 
20.66 
20.87 
21.07 
2156 
21.44 
21.62 
21.79 
2156 
22.12 
2258 
22.44 
2259 
22.74 
22.88 
23.02 
23.16 
2359 
23.41 
2354 
2356 
23.79 
2359 
■/«  ni 

-  -; 

2AJ3 

24.44 

2453 
24.64 
24.73 
2452 
2452 
25.00 
25.10 


ZoneO 


2.95 
355 
455 
5.95 
7.95 
9.75 
1156 
12.95 
14.00 
15.05 
16.10 
17.15 
1850 
1955 
20.30 
2155 
22.40 
2355 
23.84 
24.41 
24.96 
25.47 
25.97 
26.45 
2651 
27.34 
27.77 
28.17 
28.57 
28.94 
2950 
29.66 
30.00 
3053 
30.64 
3054 
3154 
31.53 
3151 
32.07 
3253 
3258 
32.83 
33.06 
3350 
3352 
33.73 
33.95 
34.15 
34.35 
34.54 
34.74 
34.92 
35.10 
3557 
36.44 
35.60 
35.76 
35.92 
3657 
3652 
36.37 
3650 
36.64 
36.77 

3651 
37.04 
3715 
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Rate  Schedule  400-Parcel  Post  Rates*— Continued 

[Dollars] 


Weight  not 
exceeding 

(pounds) 


70 


Zone  local 


5.07 


Zones  '/fe 


5.92 


Zones 


7.64 


•Notes: 

'  For  Intra-BMC  parcels,  deduct  S0.32. 

2  For  nonmachinat)te  Inter-BMC  parcels,  add  $1  75 

?  For  each  pickup  stop,  add  S4.95. 


Zone  4 


10.71 


Zones 


15.35 


Zones 


19.83 


Zone  7 


25.18 


2 

3 

4 

6 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

30 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 


Rate  Schedule  401— Parcel  Post:  Destination  BMC/asf  Service* 

(Dollars] 


Weight  not  exceeding  (pounds) 


•.,„  „ 

.  ■  ■   " 

"^"' ■"•"'"""*" 

• '~ — „.. 

■"■**       "~ 

..........•..„...„„.,„„,„.„„„„„  ,,,__^^_^_^^^^^_^^^_^^^^_ 

Zone  8 


3758 


nes  1/2 

Zone  3 

Zone  4 

Zones 

2.10 

256 

2.30 

2.33 

?,22 

2.44 

2.74 

3.00 

253 

2.62 

3.15 

3.94 

2.42 

2.79 

3.45 

4.40 

251 

2.95 

3.71 

4.83 

250 

3.09 

3.97 

552 

2.69 

352 

4.19 

5.60 

2.76 

3.35 

4.42 

5.95 

254 

3.47 

4.62 

659 

2.91 

359 

4.82 

6.59 

2.98 

3.70 

5.00 

6.89 

3.05 

3.79 

5.17 

7.16 

3.11 

351 

5.34 

7.42 

3.17 

4.00 

551 

7.67 

353 

4.09 

5.65 

751 

359 

4.18 

5.80 

8.13 

3.34 

4.26 

5.94 

8.35 

3.41 

4.34 

6.07 

8.55 

3.45 

4.42 

6.19 

8.74 

350 

4.50 

651 

8.94 

3.56 

4.57 

6.43 

9.12 

351 

4.65 

6.55 

9.30 

3.64 

4.72 

6.65 

9.46 

3.69 

4.78 

6.77 

9.62 

3.74 

4.85 

6.87 

9.78 

3.79 

4.91 

6.96 

9.92 

3.83 

4.98 

7.06 

10.07 

3.87 

5.05 

7.16 

1051 

351 

5.10 

754 

10.35 

3.96 

5.15 

7.33 

10.48 

4.00 

552 

7.42 

10.61 

4.04 

5.27 

7.50 

10.73 

4.08 

5.32 

7.58 

10.84 

4.11 

5.38 

7.66 

10.96 

4.15 

5.42 

7.75 

11.08 

4.19 

5.47 

751 

11.19 

453 

5.53 

7.90 

1159 

457 

5.57 

7.96 

1159 

450 

5.62 

8.03 

1150 

4.35 

5.68 

8.09 

1159 

458 

5.72 

8.16 

11.68 

4.40 

5.76 

853 

11.79 

4.44 

5.80 

8.29 

1157 

4.47 

5.85 

8.36 

11.96 

451 

5.90 

8.41 

12.04 

4.55 

5.94 

8.47 

12.13 

458 

5.98 

8.53 

1252 

451 

6.02 

8.59 

1259 

4.64 

6.06 

8.64 

1258 

4.68 

6.10 

8.70 

12.45 

4.71 

6.15 

8.75 

12.52 

4.73 

6.19 

8.80 

12.60 

4.76 

652 

8.86 

12.67 

^  4.79 

655 

8.91 

12.74 

453 

6.30 

8.96 

12.80 

456 

6.34 

9.01 

12.88 

4.89 

6.37 

9.06 

12.94 
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FUTE  Schedule  401— Parcel  Post:  bEsuNAnoN  BMC/ASF  Service*— Continued 

|[DoNars] 

WeigM  not  exceedmg  (pounds) 

Zones  1/2 

Zone  3          Zone  4 

Zones 

59 ~ — 

flO               ,                                       

4.92 

'j95 

6.41               9.10 
6.45                9.16 
6.48                9.20 
6.51                9.25 
6.55                9.29 
&S8               9.34 
6.62                9.38 
6.66               9.42 
6u69               9.47 
6.72               9.51 
6.74                9.55 
6J9               9J0 

13.01 
13X>7 

•1      .. ~ 

62               ^ 

4.99 

5jQ2 

13.14 
13.19 

64 .; 

66  .. 

66  

67  ■ 

5.04 

. 5.07 

5.10 

5.14 
5.17 

13.25 
13.31 
t3.37 
13.43 
13.48 

6ft 

„                5.19 

13.54 

60 

. —                5.21 

5,?4 

13.59 

70                                         

13.64 

*A  lee  o(  $85.00  must  be  paid  each  year. 

Rate  Schedule  402- -Special  AND  Library  Rates 

Rate 
(cents) 

Speial 

Fwsl  Pound: 

NotnresortBd 

124 

Presorted  to  5  dJfliWf' 2  

70 

Presorted  to  BMC '» _..._ 

Eacti  addHionaiDoundthrouQtt  7  pounds  .    .......       ....  

................... 

104 
SO 

Each  addMonal  pound  over  7  pounds ., 

31 

First  pound 

Each  addKional  pound  through  7  pounds . 
Each  additional  pound  over  7  pounds 


Library  (fall  ratos) 


112 
42 
22 


*  A  fee  of  $85l00  must  be  paid  once  each  12-fnonth  period  for  e^ch 
>For  maifings  of  500  or  more  pieces  properly  prepared  and  pres<  rted 
3For  mailings  of  500  or  more  pieces  property  prepared  and  pres4rted 


permit 

'  to  five-digit  destination  ZIP  Codes, 
to  bulk  mail  centers. 


Rate  Schedule  405— Fourth-Class  Mail:  Single-Piece  Bound  Printed  Matter* 

j  [Dollars] 


Weight  not  exceeding  (pounds) 


Local 


Zones 
1/2 


Zones 


Zone4 


Zones 


ZoneO 


Zone7 


Zoneft 


15 

2 

25 

3 

v*9  •••»•■•■•••••■•••»•• 

5 

7  !!ZZ™"~:"~ 

9 „ 

10 .>. 

Par-piece  rate  _. 
Per-pourxl  rate .. 


1.11 
1.12 
1.14 
1.15 
1.17 
1.18 
1.20 
122 
1.25 
128 
1.31 
1.34 
1.37 
1.06 
0.031 


1.49 
1.52 
1.55 
1.57 
1.60 
1.63 
1.65 
1.68 
1.73 
1.79 
1.84 
1.90 
1.95 
1.41 
0.054 


1.52 
1.56 
1.60 
1.64 
1.67 
1.71 
1.75 
1.79 
1.86 
1.94 
2.01 
2.09 
2.16 
1.41 
0.075 


1.58 
1.63 
1.69 
1.74 
1.80 
1.85 
151 
1.96 
2.07 
2.18 
229 
2.40 
2.51 
1.41 
0.110 


1.66 
1.74 
1.82 
1.90 
1J8 
2.07 
2.15 
223 
2.39 
256 
2.72 
2.89 
3.05 
1.41 
0.164 


1.74 
145 
1.96 
2Xfr 
2.18 
229 
2.40 
251 
273 
2.95 
3.17 
3.39 
3.61 
1.41 
0.220 


1.84 
1J9 
2.13 
227 
2.42 
2.56 
2.71 
2.85 
3.14 
3.43 
3.71 
4.00 
429 
1.41 
0288 


1.93 
2.10 
228 
2.45 
2.62 
2.79 
2.97 
3.14 
3.49 
3.83 
4.18 
4.S2 
4.87 
1.41 
0.346 


*  Includes  catalogs  and  similar  bound  printed  matter. 


Rate  Schedule  406— Fourth-C^ss  Mail:  Bulk  Bound  Printed  Matter  ' 

[Dollars] 


Zone 

Per  piece 

Carrier 
routed 

Per  pound 

local ,-. .    ,. 

0530 
0.700 
0.700 

0700 

0.467 
0.637 
0.637 
0.637 

0.023 

.. 

0.043 

3  ..   

0.063 

0.099 

.     • 
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Rate  Schedule  406— Fourth-Class  Mail:  Bulk  Bound  Printed  Matter  '—Continued 

[Dollars] 


Zone 


5 
6 
7 
8 


Per  piece 


0.700 
0.700 
0.700 
0.700 


'  Includes  catalogs  and  similar  bound  printed  matter. 

2  Applies  to  mailings  of  at  least  300  pieces  presorted  to  carrier  route  as  prescribed  by  the  Postal  Service. 

Rate  Schedules  500.  501  .  502,  and  503— Express  Mail  Rates  * 

[Dollars] 


Carrier 
route* 


0.637 
0.637 
0.637 
0.637 


Per  pound 


0.152 
0209 
0277 
0.335 


Wei^  not  exceeding 

Schedule  500  same  day 

Schedule  501  custom  de- 

Schedule 502  next  day 
and  second  day  PC  to  PO 

Schedule  503  next  day 

(pounds) 

airport  service 

signed 

and  second  day  PC  to  ad- 
dressee 

'/fe 

-e.oo 

9.45 

1025 

10.75 

1 

10.50 

14.00 

12.05 

15.00 

2 

10.50 

14.00 

12.05 

15.00 

3 

11.95 

16.15 

1420 

1725 

4 

13.05 

18.30 

16.35 

19.40 

5 

14.15 

20.45 

1850 

21.55 

6 

15.30 

24.30 

22.35 

25.40 

7 

16.40 

25.40 

23.45 

26.45 

8 

17.55 

26.50 

24.55 

27.60 

9 

18.70 

27.60 

25.65 

28.65 

10 

19.75 

28.75 

26.80 

29.80 

11 

20.90 

29.80 

27.85 

30.90 

12 

22.05 

30.95 

29.00 

32.00 

13 

23.15 

32.00 

30.10 

33.10 

14 

24.30 

33.15 

31.20 

3425 

15 

25.40 

3425 

32.30 

35.30 

16 

26.50 

35.35 

33.45 

36.45 

17 

27.65 

36.50 

3455 

37.60 

18 

2a80 

37.60 

35.65 

38.65 

19 

29.90 

38.70 

36.75 

39.80 

20 

31.00 

39.80 

37.85 

40.90 

21 

32.15 

40.95 

39.00 

42.00 

22 

3325 

42.00 

40.05 

43.10 

23 

34.40 

43.15 

4120 

4425 

24 

35.55 

4425 

42.30 

4550 

25 

36.60 

45.35 

43.40 

46.45 

26 

37.75 

46.45 

44.50 

47.50 

27 

38.75 

47.55 

45.65 

48.65 

28 

39.70 

48.65 

46.70 

49.75 

29 

40.65 

49.80 

47.85 

50.85 

30 

41.60 

50.90 

49.00 

52.00 

-31 

42.50 

52.00 

50.05 

53.10 

32 

43.45 

53.15 

5120 

5420 

33 

44.40 

54.20 

i5225 

5550 

34 

45.30 

55.35 

53.40 

56.45 

35 

46.30 

56.45 

54.50 

57.50 

36 

4720 

57.55 

55.60 

58.65 

37 

48.10 

58.65 

56.70 

59  70 

38 

49.10 

59.80 

57.85 

60.85 

39 

50.00 

60.85 

58.90 

61.95 

40 

50.90 

62.00 

60.05 

63.05 

41 

51.90 

63.05 

61.15 

64.15 

42 

52.80 

6420 

6225 

65.30 

43 

53.75 

65.35 

63.40 

66.40 

44 

54.70 

66.40 

64.50 

67.50 

45 

55.60 

6755 

65.60 

68.65 

46 

56.55 

68.65 

66.70 

69.70 

47 

57.50 

69.75 

67.80 

70.85 

48 

58.45 

70.85 

68.90 

71.95 

49 

59.35 

72.00 

70.05 

73.05 

SO 

60.30 

73.05 

71.10 

74.15 

51 

6125 

7420 

7225 

75:30 

52 

62.15 

75.30 

73.35 

7655 

53 

63.15 

76.40 

74.45 

77.50 

54 

64.05 

7755 

7550 

78.60 
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Rate  Schedules  500, 601, 502,  ai  id  503— Express  Mail  Rates*— Continued 

[DoUars] 


Weight  not  8xc«e(ing 
(pounds) 


55 
56 
57 
58 

59 
60 

61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


Schedule  500  same  day 
airport  service 


65.00 
65.95 
66.85 
67.80 
68.75 
69.65 
70.66 
71.55 
72.45 
73.45 
74.35 
75.30 
76.25 
77.15 

7aio 

79.05 


Scbedile  501  custom  de- 
;  sigr)ed 


*^Mes: 

1.  The  applicable  2-pour)d  rate  is  ctiarged  for  matter  sent  in  a 

2.  Add  $4.95  for  each  pidajp  stop. 

3.  Add  $4.95  for  each  Custom  Designed  delivery  stop. 


Hi  t  rate"  envelope  provided  by  the  Postal  Sen/ice. 


Spe<  ial  Services 


Service  and  c  Bscription 


advance  deposit  account  not  used:  Per  piece 


b#ok 


of  ordinary  maH  (per  piece) 

or  an  approved  customer-provided  manifest  (per  piece)  

'  mailing  receipt  tor  regi^ered,  insured,  certified,  and  COD 


Schedule  SS-1 -Address  Corrections: 

Per  manual  correction ...... 

Per  automated  con«ction 

Schedule  SS-2— Business  Reply  Mail: 

Active  business  reply  advance  deposit  account 
Per  piece: 

Pre-barcoded 

Other 

Payment  of  postage  due  changes  if  active  business  reply  mail 
Annual  license  and  accounting  fees: 

Accounting  fee  for  advance  deposit  account 

PemM  fee  (with  or  without  advance  deposit  account) 
Schedule  SS-4— Certificates  of  MaHing: 
hKMvidual  pieces: 

Original  certificate  of  maitii^  for  listed  pieces  of  all  ctassej 
Three  or  more  pieces  individually  listed  in  a  firm  mailing 
Each  additional  copy  of  original  certificate  of  mailing  or  original 

mail  (each  copy)  

Bulk  pieces: 

Identical  pieces  of  First-  and  thirel^lass  mail  paid  with  ordhary  stamps,  precanceled  stamps,  or  meter  stamps  are  subject 
to  the  following  fees: 
Up  to  1 ,000  pieces  (one  certificate  for  total  number) 

Each  addKional  1,000  pieces  or  fraction  

Duplicate  copy 

Schedule  SS-5— Certified  MaH:  Per  piece  (fee  in  addition  to 
Schedule  SS-6— Collect  on  Delivery:. 

Amount  to  be  coNected,  or  insurance  coverage  desired: 

$    0.01  to   50.00 

50.01  to  100.00 _ „.... ,^„„.. 

100.01  to  200.00 

200.01  to  300.00  . r. . 

300.01  to  400.00 ;........ 

400.01  to  500.00 „ 

500.01  to  600.00  

Notice  of  nondeHveiy  of  COD 

Alteration  of  COD  charges  or  designation  of  new  address^ 

Registered  GOD 

Schedule  SS-8— Money  Orders: 

Domestic.  $0.01  to  S700 .^ 

APO/FPO,  $0.01  to  S700  ...„ : 

Inquiry  fee,  which  includes  Ihe  issuance  of  copy  of  a  paid  morifey  order 
Schedule  SS-9— Insured  Mail: 
Liability 

0.01  to  $50.00 


>posta(  e) 


UMI 


78.60 
79.75 
80.85 
81.96 
83.15 
84.45 
85.85 
87.15 
88.45 
8985 
91.15 
92.55 
93.85 
9525 
96.55 
97.85 


Scheduto  502  next 
and  second  day  PO  to 


76.70 
77.80 
78.90 
80.05 
8120 
82.50 
83.90 
8520 
86.50 
87.90 
8920 
90.60 
91.90 
93.30 
94.60 
95.90 


Schedule  503  next  day 
and  second  day  PO  to  ad- 


79.70 
80  J5 
81.90 
83.05 
8425 
85.55 
86.95 
8825 
89.55 
90.95 
9225 
93.65 
94.95 
96.35 
97.65 
98.95 


Special  Services— Continued 

Service  and  description 

Fee 

50.01  to  100.00 . 

100.01  to  200.00 " • 

M.60 

200.01  to  300.00 " "     ** 

300.01  to  400.00 .                          '  "* " 

'2.50 
<3.40 

400.01  to  500.00  „..         . ~ • 

500.01  to  600  00                                                                                                                              ' 

MJO 
'520 

'6.10 

Schedule  SS-10— Post  Office  Boxes  and  Caller  Senrice: 
A.  Post  office  tMM  semi-annual  rental  rate: 
Group  I— offices  with  city  carrier  service: 

Box  size „ 

1  (under  296  cu.  in.)— eemi-annual  fee  "Z. 

2  (296-499  cu.  in,)— semi-annual  fee 

a  ^00-999  cu.  in)— semi-annual  fee 

4  (1.000-1 .999  cu.  in.)— eeml-annual  fee  . 

5  ^.000  cu.  in.  &  over)— sem^sannual  fee 
Group  II    offices  without  city  carrier  service: 

t— annual  fee ... 

a— annual  fee ; ~.'.Z" 

3— eemi-annual  fee 
4— semi-annual  fee 
5— seml-anoual  fee 


B 


Fee 


Group  ill— offices  wWiout  niral  earner  service: 
Caller  service: 

For  caller  service:  Sem^wmuai 

For  each  resent  caH  number  Annual  ..„..'..... 


1  through  5-wvKjal  toe 


lA 

IB 

IC 

$24.00 

$22.00 

$20.00 

37.00 

33.00 

29.00 

64.00 

56.00 

52.00 

105.00 

95.00 

B6JO0 

174.00 

5&00 

144.00 

8.00 

13.00 

\2JO0 

17.50 

27.50 

2.00 

2S0.0 

240.0 

225.0 

30Joa 

$0.50 
020 


0.02 
0.10 
0.44 

205.00 
85.00 


'0.55 
'020 

'0.55 


'2.75 

'0.35 

'0.55 

1.10 


'3.50 
'4.50 
'5.50 
'6.50 
'7.50 
'8.50 
'9.50 
'2.80 
'2.80 
'3.50 

0.85 
0.30 
2.75 


'0.75 


ScheduteSS-1H>-CorTBCllono(  Mailing  Lists:  /^ 

Per  submittBd  address 

Minimum  charge  per  list  con«cted 


^Z:  HiZHia^^  ^f*  "^  •'•*'  coosoidated  or4:hanged  to  anoVwr  post  office,  no  charoe  win  be  made  lor  eomtt^nn  a 

schedule  SS-12— On-Srte  Meter  Setting: 
First  nfteter 


By  appointment , 


Unscheduled  request . 
Additional  meters 


Checking  m^er  m  or  out  of  servne  (per  meter) 

Scheduto  SS-l»-Pwoel  Air  Lilt 

Weight 

Up  to  2  pounds 

Over  2  up  to  3  pounds 

Over 3  if) to 4 pounds  — '-"      -  -,■    '  

Over  4  pounds :-:-'.  ^     ' 


60.00 

0.17 
5.50 
0.17 
0.17 


27.50 

31.00 

325 

750 


0.40 
a75 
1.15 

1.55 


Scheduto  SS-1 4— Registered  Mail: 

$0X1  to  $100 _.. 

100.01  to  500 


500.01  to  1,000 

1,000.01  to  2,000 

2.00a01  to  3.000 

3,00a01  to  4,000 

4,000.01  to  5,000 

5,00a01  to  6.000 

6,000.01  to  74)00  „ 

7.000.01  to  84)00 

8.000.01  to  9.000 

9.000.01  to  104)00 

104X)04)1  to  11.000  .^ 
11.0004)1  to  124)00  _ 
124)00.01  to  134)00  ^ 
134X)0.01  to  144)00  _ 


For  articles  cov- 
ered l>y  insurance 
fmaddWonto 
postege) 


$4.95 
5.40 
5.85 
6.30 
e.75 
720 
7.65 
8.10 
8L55 

jun 

9.45 

9.90 

10.36 

foao 

1125 
11.70 


For  articles  not 
covered  by  insur- 
ance On  additton 
topostage) 


$4.85 

520 
5.56 
5.90 
625 
6.60 
6.95 
7.30 
7.65 
8.00 
&35 
8.70 
9.05 
9.40 
9.76 
10.10 
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14,000.01  to  15,000  ...... 

15.000.01  to  16.000 

16.000.01  to  17.000 

17.000.01  to  18.000 

18.000.01  to  19.000 

19,000.01  to  20,000 

20,000.01  to  21 .000 

21.000.01  to  22.000  ... . 

22.000.01  to  23.000 

23,00a01  to  24,000  ~w>„.. 

24,000.ai  to  25.000 

$25,000,001  to  $1,000,000 

Plus  twnding  charge  per  $1,000  or  fraction  over  first  $25,000 

$1 ,000,000  to  $15,000,000 

Plus  harxMng  charge  per  Si  ,000  or  fraction  over  first  $l.OOO.oio         

Over  $15,000,000:  addWonal  charges  mauy  be  based  on  jansiderafion  of  weight,  space,  and 
vakie. 


For  artides  cov- 

For  articles  not 

ved  t}y  insurance 

covered  by  insur- 

(inaddKionto 

ance  (in  addition 

postage) 

to  postage) 

12.15 

ia45 

12.60 

10J0 

13.05 

11.15 

13.50 

11.50 

13.95 

11.85 

14.40 

12.20 

14.85 

12.55 

15.30 

12.90 

15.75 

13.25 

16.20 

13.60 

16.65 

13.95 

K.65 

13.95 

0.45 

0.35 

455.40 

355.20 

0.45 

0.35 

delivered 


Schedules  SS^l  5— Restricted  Delivery:  Per  Piece  (fee  in  addition  tt>  postage) 
Schedules  SS-16— Return  Receipts:  ^ 

Requested  at  time  of  maiNng:' 

Showing  to  whom  (sigrnlure)  and  date  delivered  .. 
Merchandtee  onty   Without  another  special  senflce 
Showing  to  whom  (signature)  and  date  and  address  when 
Merchandise  oniy-wiihout  another  specif  senrice 
Requesting  after  maifing:  Showing  to  whom  and  date  deliverec 
Schedules  SS-17— Spedai  Delvery: 
First-Class  and  Priority  Mai: 

Not  more  than  2  pounds  ........„„_ „, 

Over  2  pounds  tMt  naipm  10  pounds  .... 

Over  10  pniitla-?-.-   ,  -:      ,.  ,      ,.       

AM  other  dassss:       ■  ••''•  •.■■;!-       ^^_^ 
Not  more  than  2  pounds  ....<......._........ 

Over  2  pounds  tut  not  over  10  pounds 

Over  10  pounds .^ .. 

Schedules  SS-18-Special  HandNng: 
.    Weight 

Not  more  than  10  pounds 

More  than  10  pourids ..._ ^..„ 

Schedules  SS-19— Stamped  Envelopes.' 

Single  sale „ 

Buk  (500)  #6%  size: 

Window 

Bufc  (500)  size  >  #6%  through  tlO:^ 

Regular 

Window „ _ „... 

Multi-color  printing  (500): 

#6^4  size 

•10si7e2 


Printing  charge  per  500  envelopes  (for  each  type  of  printed  envelope) 

Minimum  order  (500  envelopes)  

Order  for  1,000  or  more  envelopes 

Double  window  (500)— size  >  #6%  through  #10' 
Household  (50): 
Size  H&Va: 
Regular 
Window 
-    Size  >«6V4  through  #10: 
Regular 
Window 
Schedules  SS-20— Merchandise  Return:  Per  Transaction  (SWoper 

1000)) 

Schedule  1000  Fees: 

Ftrst-Ciass  presorted  mailing  fee _ 

Second-class  mailing  fees: 

A.  Original  entry , 

B.  Additional  eritry  ..... 

Secon*class  re-entry  fee 

Second<iass  registration  for  news  agents  

■nwWass  bulk  mailing  fee  .._ „ 


must  have  an  advance  deposit  account  (see  DMCS  Schedule 


$2.75 


'110 
M.20 
M.SO 
M.65 
«6.60 


'9.95 
'10.36 
'11  15 

'10^ 
'11.25 
'12.10 


'5.40 
'7.50 

0X6 

820 
9.00 

12.00 
13.00 

10.50 
15.00 

4.40 

4.40 

15.00 


3M 
3.10 

3.20 
3.30 

0.30 

$85.00 

305.00 
85.00 
50.00 
50.00 
85.00 
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Fourth<:iass  parcel  post  destination  BMC/ASF  

FourttKdass  special  mail  presorted  mailing  fee ......J 

Authorization  to  use  permit  imprint 

Merchandtoe  return  (per  facility  receiving  merchandise  return  laMsT 
Business  reply  maH  permit  


■  Fee  in  addWon  to  postage. 

2  Fee  for  precanceled  envelopes  is  the  same. 


85.00 
85.00 
85.00 
85.00 
85.00 


(FR  Doc.  94-30967  Filed  12-15-94;  8:45  am] 
BtUING  CODE  7ne-12-P 


39  CFR  Part  111 

Domestic  Mail  Manual.Revisions  to 
implement  Ctianges  in  Postal  Rates 
and  Fees 

agency:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  As  announced  elsewhere  in 
today's  Federal  Register,  new  domestic 
postal  rates  and  fees  will  take  effect  on 
January  1, 1995.  Implementing 
standards  for  these  rate  and  fee  changes 
have  been  developed  and  are  set  forth 
below.  Although  they  are  to  take  effect 
on  January  1, 1995,  comments  on  these 
standards  are  solicited,  and  any 
proposed  changes  will  be  considered 
and  acted  upon  as  appropriate. 
EFFECTIVE  DATE:  January  1, 1995. 
ADDRESSES:  Mail  or  deliver  written 
comments  to  the  Manager,  Mailing 
Standards,  USPS  Headquarters,  475 
L'Enfant  Plaza  SW..  Washington,  DC 
20260-2419.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  in  Room  5610  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Leo 
F  Raymond,  (202)  268-5199. 
SUPPLEMENTARY  INFORMATION:  On 
December  12, 1994,  the  CJovemors  of  the 
Postal  Service  allowed  the  changes  in 
rates  and  fees  contained  in  the  Opinion 
and  Recommended  Decision  of  the 
Postal  l^te  Commission  in  Docket  No. 
R94-1  to  take  effect  under  protest.  The 
Board  of  Governors  ordered  these 
changes  into  effect  at  12:01  a.m.  on 


January  1, 1995.  More  information  about 
Docket  No.  R94-1  and  the  process  that 
produced  the  CJovemors'  action  is 
contained  in  the  notice  mentioned 
above,  published  elsewhere  in  this  issue 
of  the  Federal  Register. 

Accordingly,  the  Postal  Service  has 
amended  its  Domestic  Mail  Manual 
(DMM)  standards  to  incorporate  these 
revised  rates  and  fees.  A  complete 
revision  to  DMM  Module  R.  Rates  and 
Fees,  appears  below,  and  will  be 
included  in  DMM  Issue  48,  to  be 
published  in  early  1995.  Since  Docket 
No.  R94-1  did  not  include  changes  in 
mail  classification  or  in  the  content 
(other  than  the  monetary  value)  or 
structure  of  postage  rates  and  fees,  no 
other  DMM  revisions  are  necessary  to 
implement  the  Governors'  decision. 

'The  Postal  Service  has  also  amended 
its  domestic  mailing  statements  to 
reflect  the  revised  rates  for  postage;  a 
complete  set  of  those  forms  follows  the 
DMM  revision.  Nonsubstantive  format 
changes  have  also  been  made  at  this 
time,  primarily  to  accommodate 
inclusion  of  a  Ontralized  Trust 
Accoimtii^  System  (CTAS) 
identification  number  on  permit  imprint 
mailing  (-N  and  -R  suffix)  statements 
and  to  amend  how  postage  is  reported 
for  postage  affixed  mailing  (-PC  suffix) 
statements. 

The  revised  DMM  standards,  a  revised 
Notice  123,  Ratefold,  the  revised 
domestic  mailing  statements,  and 
miscellaneous  implementation 
instructions  for  postal  employees  will 
be  contained  in  a  special  Postal  Bulletin 
being  issued  in  the  near  futuire.  In 
addition  to  copies  prepared  for  standard 
distribution  to  postal  employees  and 
public  subscribers,  bulk  quantities  of 
the  special  Postal  Bulletin  are  being 
provided  to  most  post  offices. 


Production  and  distribution  of  the 
special  Postal  Bulletin  and  the  revised 
mailing  statements  began  immediately 
foUowring  the  Governors'  action  to 
implement  revised  domestic  rates,  so 
copies  of  these  documents  should 
become  available  in  late  December  or 
early  January.  While  each  receiving 
postal  facihty  will  determine  and 
manage  redistribution  of  the  special 
Postal  Bulletin,  interested  customers 
may  contact  the  manager,  business  mail 
entry,  for  the  district  in  which  they  are 
located.  (A  list  of  these  persons  and  the 
ZIP  C^de  areas  they  service  is  contained 
in  DMM  (3042.)  Until  the  new  mailing 
statements  are  available,  the  current 
versions  may  be  used  with  appropriate 
amendments,  or  the  illustrations  of  the 
revised  forms  (published  in  the  special 
Postal  Bulletin)  may  be  photocopied 
and  completed. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  part  111). 

PART1 11— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101. 
401,  403,  404.  3001-3011,  3201-3219,  3403- 
3406.  3621,  3626,  5001. 

2.  Revise  the  Domestic  Mail  Manual  R 
Module  and  14  mailing  statements  to 
read  as  set  forth  below. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

BILUNG  CODE  7710-12-U 


Federal  Register  /  Vol.  59.  No.  241  /  Friday,  December  16.  1994  /  Rules  and  Regulations      65149 


6S14«     Pwlwl  lagirtar  /Vol.  59.  No.  241  /    Wday.  December  16.  1994  /  Rules  and  Regulatt 


Rates  and  Fees 


ions 


Federal  Register  /  Vol.  59,  No.  241  /  Friday,  December  16.  1994  /  Rules  and  Regulations      65149 


Stamps  and  Stationery 


ROOD-   R00a3.0 


m 


DMM48    January  1.1995 


ROOD  Stamps  and  Stationery 


Contents 

ROOO  Stamps  and  Statk>n4y 
R100  First-Class  Mail 
R200  Second-Class  Mall 
R900  Third-Class  Mail 
R400  Fourth-Class  MaH 
R500  Express  Mail 
R900  Services 


1.0    PLAIN  STAMPED  ENVELOPES 


3.0 


I 


Size 

Denomi- 
nation 

Quantity  and  Price 

Kind 

Eacti 
(less 
than 
500) 

500 

1,000 

Regular 

6-3/4 
10' 

$0.32 
0.32 

$0.38 
0.36 

$168.20 
172.00 
169.00 
173.00 

$336.40 
344.00 

Single 
Winctow 

6-3/4 
10' 

0^ 
0.32 

0.38 
0.38 

338.00 
346.00 

Double 
Window 

10' 

0.32 

0.38 

175.00 

350.00 

Special 
Regular^ 

6-3/4 
10' 

0.32 
0.32 

0.38 
0.38 

170.50 
175.00 

341.00 
350.00 

Nonprofit 
Regular 

6-3/4 
10' 

0.12 
0.12 

68.20 
72.00 

136.40 
144.00 

Nonprofit 
Sngl.Wndw. 

6-3/4 
10' 

0.12 
0.12 

.^^ 

69.00 
73.00 

138.00 
146.00 

'  Applies  to  all  intermediate  sizes  Itirough  10. 

2  Envelopes  with  multicolor  indicia  such  as  a  "Love"  stamp  or  a  hologram 

2.0     PERSONALIZED  STAMPED  ENVELOPES 


Size 

Denomi- 
nation 

Quantity  and  Price 

Kind 

50 

500 

■  — 1 
1.000 

Regular 

6-3/4 
•    10' 

$0.32 
0.32 

$19.00 
19.20 

$172.60 
176.40 

$345.20 
352.80  1 

Single 
Window 

6-3/4 
10' 

0.32 
0.32 

19.10 
19.30 

1/3.40 
177.40 

346.80 
354.80 

Special 
Regular* 

6-3/4 
10' 

0.32 
0.32 

19.00 
19.20 

174.90 
179.40 

349.80 
358.80 

Nonprofit 
Regular 

6-3/4 
10' 

0.12 
0.12 

I 

72.60 
76.40 

145.20 
152:80 

Nonprofit 
Sngl.Wndw. 

6-3/4 
10' 

0.12 
0.12 

~ 

73.40 
77.40 

146.80" 
154.80 

'Applies  to  all  intermediate  sizes  through  10. 

2  Envelopes  with  a  multicolor  indicia  such  as  a  "Love"  stamp  or  a  hologram. 

POSTAL  CARDS 

Postal  cards  in  sheets,  per  sheet — $8.00. 


Denomination 


Description 


$0.20 

0.20 
0.40 


Domestic  regular  or  commemorative,  cut 
single  card 

Domestic  regular,  sheet  of  40 

Domestic  regular,  double  reply-paid  card 


OMM  Issue  48. 01-01-95 


R-1 
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■  B  ■      R00a4i)  -R00a4.0 

Stamps  and  Stationerv 

4.0 

ADHESIVE  STAMPS 

' 

PwpOM 

Fonn 

Denomination 

Regular  Postage 

Single  or 

$a01.  .02.  .03,  .04,  .05. 

Sheet 

.06. . 07.  .Oe.. 09.  .10.  .15. 

(panes  of 

.20.  .22.  .23.  .25.  .28.  .30. 

- 

100) 

.32.  .35.  .40.  .45.  .50.  .5^ 

■' 

.55,  .65, 1^  .78 

Panes  of  20 

$1.  $2,  $3.  $5.  $10.75 

oooKieis 

$0.32  ($320  or  $6.40 

bootdels) 

Coils  of  100 

$020. 23  (additional 

postage),  .25,  .32 

(Dispensers  and  stamp 
aSxers  for  use  with  these 
cols  also  availabie.) 

Coils  of  500 

$0.01,.02..03..04..05, 

.10.  .15.  .20.  23.  .25.  .32, 

' 

. 

= 

$1 

Coils  of 

$0.01,. 02.  .03,  .04.  .05. 

3.000 

.10.  .15,  .20.  23.  .25.  .32 

^ 

CoHsof 

$0.05,  .32 

10.000 

■ 

Precanceied 

CoHsof  500. 

Waiious  denominations 

Postage 

3.000,  and 
10.000 

available  only  to  permit 
holders. 

Commemorative 

Panes  of  up 

$0.32  or  other 

to  SO 

denominations,  including 

airmail,  as  announced. 

20-Stamp 

$0.32  ($6.40  booldets) 

Booldets       { 

• 

* 

t 

OMM  Issue  48. 01-01-aS 
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First-Class  Mail 


R100-   R100.4.2 


ja 


moo  First-Class  Mail 

1.0  SINGLE-PIECE  RATES 

Cards  For  single  and  double  postal  cards  and  postcards  meeting  the  standards  m  Cl 00  and 

1  1  E110. 


Single 
Double 


$0.20  each 
0  40  ($0.20  each  pan) 


i 


Other  Mail    For  matter  not  eligible  for  card  rates;  surcharge  may  apply  under  110- 
1.2 


First  ounce  or  fraction  ol  an  ounce 

Each  additional  ounce  or  fraction  of  an  ounce 


2.0    N0NPRES0RTEDZIP-f4  RATES 


S0.32 
0.23 


Cards  For  single  and  double  postal  cards  and  postcards  meeting  the  standards  in  Cioo  and 

2-1  E110— $0.189each. 

Letter-Size  Mail  For  letter-size  mail  other  than  cards: 
2.2 


First  ounce  or  fraction  ol  an  ounce 

Each  additional  ounce  or  fraction  of  an  ounce 


$0,305 
0.230 


plat-Size  Mail    None. 
2.3 

3.0  NONPRESORTEOBARCOOED  RATES 

Cards    For  single  and  double  postal  cards  and  postcards  meeting  the  standards  in  Ci GO  and 

3.1  E110— $0.186each. 

Letter-Size  Mail    For  letter-size  mail  other  than  cards:  None 
3.2 

Flat-Size  Mail    (Nonpresorted  ZIP+4  Barcoded  rate)i  surcharge  may  apply  under  1 1 .0: 
3.3 _____^ 

First  ounce  or  fraction  of  an  ounce                             $o.295  I 
Each  additional  ounce  or  fraction  o<  an  ounce 0^230  i 

4.0  PRESORTED  RRST-CLASS  RATES 

Cards    For  single  and  double  postal  cards  and  postcards  meeting  the  standards  in  CI 00  and 

4.1  EIIO— $0,179  each. 

Other  Mail    For  matter  not  eligible  for  card  rates;  surcharge  may  apply  under  ii.O. 

4.2 _, 

First  ounce  or  fraction  of  an  ounce  ' 

(For  pieces  weighing  not  more  than  2  ounces)  S0.274 

(For  pieces  weighmg  more  than  2  ounces)  0.228 

_  Each  additional  ounce  or  fractipn  of  an  ourice 0.230 


DKfflUI  issue  48,01-01-95 


R-3 
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First-Class  Mail 


First-Class  Mail 


65153 


R100.10.0-R100.14.0 


n 


5.0  CARRIER  ROUTE  RATES 

Cards  For  single  and  double  postal  card^  and  postcards  meeting  the  standards  in  CI 00  and 

5.1  EIIO— $0.160each. 

Other  Mail  For  matter  not  eligible  for  card  rat^:  surctiarge  may  apply  under  1 1 .0. 
5.2 


6.0 


Cards 

71 

Letter-Size  Mail 

7.2 


Cards 

8.1 

Letter-Size  Mail 
8.2 


Cards 

91 

Letter-Size  Mail 

9.2 


First  aunce  or  fraction  of  an  ounca 
(For  pieces  weighing  not  mora  tan  2  oi|nces) 
(For  ^tac8S  weighing  mora  than  2  ouni 
Each  additional  ouoee  Of  fradionot  an  < 


omce 


3/5  ZIP^  BARCODEO  RATES  Pf>R  FLAT-SIZE  MAIL 

Surcharges  may  apply  under  ll.d: 


First  ounce  or  fraction  of  an  ounca 

(For  pieces  weighing  not  mora  tftan  2  ounces)  $0,258 

(For  pieces  weighing  mora  lhan2ounc4s)  0.212 

Each  additionai  ounce  Of  fraction  o>  an  otnce  .  .  0.230 


7.0    ZIP+4  PRESORT  RATES 


First  ounce  or  fraction  of  an  ounce 
(For  pieces  weighing  not  rTK>re  than  2 
(For  pieces  weighing  more  ttian  2  ouiki 
Each  additional  ouf>ce  ot  fraction  of  an 


8.0    3-DIGIT  BARCODED  RATES 


Matter  Other 
JThan  Cards 

Weight  Not  Over 
;        (ounces) 


Regular 

Letters/ 

Flats 


Wonpresorted 


ZIP44 


*Barcoded 


Presorted 


Pre- 
sorted 


Carrier 
Route 


3/S  Bar-  | 
coded 
Flats    ,   ZIP.»4 


3-Oigit      S-Digit 
Bar-         Bar- 
coded      coded 


$0.2S4 

0.206 

.0.230 


1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

11 


$0,305 
0.535 
0.765 

Weight 

Not  to 

Exceed 

2.5  02. 


Postcards 

Postal  Caras 

Single 

"Double 


$0,295 
0.525 
0.755 
0.985 
1.215 
1.445 
1.675 
1.905 
2.135 
2.365 
2.595 


$0,274 
0.504 
0.688 
0.918 
1  148 
1.378 
1.608 
1.838 
2.068 
2.298 
2.528 


S0.254  I 
0.484! 
0.668  i 
0.898] 
1  128  1 
1358. 
1.588  1 
1.818' 
2.048  j 
2.278 
2.508* 


$0,258  i 
0.488' 
0.672  1 
0.902 
1  132' 
1.362 
1.592 
1.822 
2.052 
2.282 
2.512 


$0,267  $0,264  $0258" 

0.497  0.494         t).488 

0.681  0.678        0.672 

Weight  Weight  Weight 

Not  to  Not  to  Not  to 

Exceed  Exceed  Exceed 

2.5  oz  3.0  oz  3.0  oz 


I 


$0  20  fWlli]  $b  186T   $0,179  ^   $0,160  \      "-,    ^  173 


$0  170      SO  163 


For  single  and  double  postal  card  and  postcards  meeting  the  standards  in  CI 00  and 
E110— $0.173each. 

For  letter-size  mail  other  than  cards; 


o«nces) 


0  nee 


S0.267 
0.221 
0.230 


For  single  and  double  postal  card;  and  postcards  meeting  the  standards  in  CI  00  and 
E110— $0.170each. 

Letter-size  mail  other  than  cards: 


First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  rK>t  more  than  2  oiiices)  $0,264 

(For  pieces  weighing  more  than  2  ouncaB)  0.21  S 

Each  additior^al  outx^  or  fraction  of  an  o4nce  .0.230 


9.0    5-OIGIT  BARCODED  RATES 


For  single  and  double  postal  card!  and  postcards  meeting  the  standards  in  C100  and 
E110— $0.163each. 

Letter-size  mail  other  than  cards: 


First  ounce  or  fraction  of  an  ounce 
(For  pieces  weighing  not  more  ttian  2 
(For  pieces  weighing  more  tftan  2 
Each  additioogi  ounce  or  fraction  Qt  ap 


0<  nces) 


ounci ») 


\.  Nonpresorted  ZIP>4  Barcoded  rate  for  flats:  Nonpresorted  Barcoded  rate  for  cards 

?«r  f.mZ')=fJ'i'^ '°  each  single  or  double  postcard  when  originally  mailed:  reply  haHof  double 
bear  full  postage  at  applicable  rates  when  returned.  h/   »  «  uuuuie 

Summary  of  First-Class  Rates 

10.0     PRIORITY  MAIL 

See  E;<hibit  10.0a  and  Exhibit  10.0b. 

11.0  Nonstandard  SURCHARGE 

Single-piece,  nonpresorted  bulk  rates,  per  piece — $0. 1 1 
Presorted  bulk  rate,  per  piece— S0.05.  .  .^ 

12.0    ADDRESS  CORRECTION  SERVICE  FEE 

Manual,  per  notwe  issued — $0.50. 
Automated,  per  notice  issued — $0.20. 

13.0    PRIORtTY  MAIL  PICKUP  FEE 

Per  occurrence — ^$4.95. 

14.0    PRESORT  FEE 

Per12-monthpenod.  per  off k»  of  mailing — $85.00 


postcards  must 


o  irx:e 


$0.2581 
0.212 
0230 


DMM  Issue  48. 01-01-95 


DMM  Issue  48. 01-01 -9S 
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UMI 


1  ■      R100.t4.0  -  R10ai4j0 

_ 

First-Clam  MaM 

• 

1 

W9l9^  ^^ 

7am 

EiccwNng  (pound*)     ^     1.213 

4 

— 

S 

f-         I            7 

8 

2                             $3.00 

saoo 

S3.00 

S3.00                  S3.00 

$3.00 

3                                   4  00 

4.00 

400 

4.00                     4.00 

400 

4                                   5  00                     5.00 

500 

5.00                    5.00 

500 

S                                 600 

MO 

6.00 

6.00                    6.00 

6.00 

6                                 6.3S 

6l9» 

710 

7.20                    7.80 

8  00 

7                                 666 

7ao 

810 

8.40                    920 

9.80 

8                                 6.95 

9^70 

■ 

9.05 

9.50       ,           10.40 

11.60 

9                                 740 

936 

1000 

10.60       '           IIJO 

13.00 

10                                 785 

10.00 

10  75 

11 40                   1Z15 

1405 

11                                  a2S 

laes 

1145 

12.20              laoo 

15.10 

12                                 670 

11J0 

12.20 

13.00                  1X90 

16.15 

13                                 9 10 

11 J5 

12  90 

13.80                   14  75 

1720 

14                                 9.55 

i2jao 

laes 

14  55                   15.60 

1625 

15                                  1000 

t3J2S 

14.36                   15.35                    16.50 

1930 

16                                 10  40 

13:90 

1505                  1615                   1735 

20.35 

17  10.85                   14.56 

18  1130                   15120 

19  -        11  70                   I5J5 

15.80 

16.95                   18.20 

2140 

16.50 

17  75                    19.05 

22.45 

17.25 

18.55                    19.95 

2350 

20                                12  15                   t&SO 

17.95 

1930                  20.80 

24  55 

21                                1260                   1715 

18  70 

20 10                  21:66 

2560 

22                                1300                   17J0 

19  40 

2090                 2255 

2665 

23                                 1345                    ia45 

2015 

21  70                  23.40 

2770 

24                                  13.85                    19L10 

20.85 

22.50                   2425 

2875 

25                                14  30                   19.75 

21.60 

23.25                 2515 

29.85 

26                                14  75                  2a40 

22.30 

24  OS                  26.00 

30  90 

27                                1515                  21.05 

23.00   - 

2486                  26.85 

3195 

28                                 1560        ,            2170 

23.7S 

25.65                  27  70 

33.00 

29                              1605       1          22.36 

24  45 

26.45                 28.60 

34  05 

30                                16.45                  23i» 

25.20 

27.20                  2945 

3510 

31                                16.90                  23.65 

2590 

28.00                  30.30 

36.15 

32                                 17  35                   24.30 

2665 

28.80                  31.20 

37.20 

33                                  17  75                   24.95 

27.35 

29.60                  32.05 

38.25 

34                                  ia20                   25.60 

2810                   30.40                   32.90      H 

39.30 

35                                1660                  26.25 

28.80 

3120                  33.75 

40.35 

36                                1905                  26.90 

29.55 

31.95                   34.65 

4140 

37                                  19  50                   27.55 

30.25 

32.75                  35.50 

4245 

38                                19.90                  2820 

3100 

33.55                  36.35 

43.50 

39                                 20.35                   26.85 

3170 

34.35                   3725 

44  55  ' 

40                                 2a80                 ■  29.50 

32.40 

35.15                   38.10 

45.60 

41                                  2120                   30.15 

33.15 

35.90                  36.96 

46.65 

42                                 2165                   30aO 

33.85 

36.70                  39.85 

47  70 

43                                 2210                   3145 

34.60 

37.50                  40  70 

48.80 

44                                2250                  3210 

3SJ0 

SaSO                  41.55 

49.85 

45                               22  95                  32.75 

36.05 

38 10                  42.40 

50.90 

46       -                        2335                  38.40 

36.75 

39.85                  43.30 

51.95 

47                                   23.80                    34  05 

37  50 

40.65                 -44 15 

53.00 

48                                 24  25                   34  70 

38  20 

41 4S            ■      45.00 

54.05 

49                              2465                 35.35 

3995 

42.25                 45.90 

55.10 

SO                               2510                  36.00 

39.65 

43.06            .      4675 

56.15 

51                                  25  55                   36.65 

4035 

43.85                   47.60 

57.20 

52                                 25  95                    37.30 

41  10 

4460                  46.50 

58.25 

53                              26.40                 37.95 

41.80 

4540                  49.35 

59.30 

54                                 2685                    W.60 
SS*                                2725                   S.25 

4255 

46.20                  50.20 

60.35 

4325 

47  00                   51.05 

6140 

56                              27  70                 39.90 

44  00 

47.80 :    m          51.95 
48.55     *          S2.8P 

62.45 

57                                2810                  40.55 

44  70 

-63.50 

SB                                 2855                    41.20 

45.45 

49.35                  53.65 

64.55 

59                                 29  00                   41.85 

4615 

50 15                  54.55 

65.60 

60                               2940                  42.50 

46.90 

50.95                  55.40 

66.65 

61                                29.85                  43.15 

47  60 

51  75                  5625 

67  75 

62                                 3030                   4a80 

4a35 

S2.5a                  ^10 

68.80 

63                                 3070                   44.45 

4905 

53.30                  58.00 

69.85 

64                                 31  15                   45.10 

4975 

54 10                  58.85 

70.90 

65                               31 60                   45.75 

5050 

54.90                 59.70 

71.95 

66                                 32  00                   46.40 

5120 

5570                  60.60 

73.00 

•                67                                 32  45                   47.05 

51 .95 

56.50                  61^ 

7466 

68                               32  90                  4770 

52  65 

57.25                 62.30 

75  10 

69                              33.30                 4835 

53.40 

58.05                 6320 

76.15 

70                               33.75                  49.00 

54.10 

56.85                  64.05 

77  20 

1  The  2-pound  rate  is  charged  for  maner  sent  in  a  "flat  rat 

"  enveiope  provided  by  ttie  USPS. 

2  Add  $4  95  for  each  pickup  stop 

, 

3  Pieces  presented  in  mailings  of  at  least  300  pieces  and 

neeting  applicable  USPS  standards  for  pres 

»rted  Priority 

Mail  receive  a  discount  of  1 1  cents  per  piece.  See  Exhit 

It  10.0b 

4  Parcels  weighing  less  than  15  pounds  but  measuring  nx 

re  than  84  inches  in  length  and  oifthcombtr 
d  parcel  for  the  zone  lo  which  addressed. 

led  are 

charged  W4(h  a  minimum  rate  equal  lo  that  for  a  \5-pow 

Single-Piece  Priority  IMail  Rates 

Exhibit  10  Oa 

Pirst-Ctass  Mail 


OMMIftswe  48, 01-01-95 


*Weight  Not  T 

Exceeding  (pound*)     ' 


2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
38 
40 
41 
42 
43 
44 

45 

46 

47 

48 

49 

SO 

51 

52 

S3 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 


1.2ft3 


S2.89 
3.89 
4.89 
5.89 
624 
6.54 
6.84 
729 
7  74 
ai4 
8.59 
8.99 
9.44 
9.89 
1029 
1074 
11  19 
11.59 
12.04 
12.49 
12.89 
13.34 
13.74 
14  19 
14.64 
15.04 
15.49 
15.94 
16.34 
16.79 
1724 
17.64 
18.09 
18.49 
•  18.94 
19.39 
19  79 
20.24 
20.69 
2109 
21.54 
21.99 
22.39 
22.84 
2324 
23.69 
24  14 
24.54 
24.99 
25.44 
25.84 
26.29 
26.74 
2714 
27.59 
27.99 
28.44 
28.89 
2929 
29.74 
30.19 
30.59 
31.04 
31.49 
31.89 
32.34 
32.79 
3ai9 
33.64 


S.89 
3a9 
4a9 
5a9 

6.79 
7.69 
8.59 
924 
9a9 
10.54 
11.19 
11.84 
12.49 
13t14 
13.79 
14.44 
15.09 
15.74 
16.39 
17.04 
17.69 
18.34 
18.99 
19.64 
2029 
20.94 
21.59 
2224 
22.89 
23.54 
24.19 
24.84 
25.49 
26.14 
26.79 
27.44 
28.09 
28.74 
29  39 
30.04 
30.69 
31.34 
31.99 
32.64 
3329 
33.94 
34.59 
3524 
35.89 
36.54 
3719 
37.84 
38.49 
39.14 
39.79 
40.44 
41.09 
41.74 
42.39 
43.04 
43.69 
44.34 
44.99 
45.64 
4629 
46.94 
47.59 
48.24 
48.89 


Zone 


6 


$2.89 
3.89 
4.89 
5.89 
6.99 
7.99 
8.94 
9.89 
10.64 
11.34 
12.09 
12.79 
13.54 
1424 
14.94 
15.69 
16.39 
1714 
17.84 
18.59 
19.29 
20.04 
20.74 
2149 
22.19 
22.89 
23.64 
24.34 
25.09 
25.79 
26.54 
27.24 
27  99 
28.69 
29.44 
30  14 
30.89 
31.59 
32.29 
33.04 
33.74 
34.49 
35.19 
35.94 
36.64 
37  39 
38.09 
38.84 
39.54 
40.24 
40.99 
4169 
42.44 
43.14 
43.89 
44.59 
45.34 
46.04 
46.79 
47  49 
48.24 
48.94 
49.64 
50.39 
5109 
51.84 
52.54 
53.29 
53.99 


S2a8 

3.89 

4.89 

5.89 

7.09 

829 

9.39 

10.49 

1129 

12.09 

12J8 

13.69 

14.44 

15.24 

16.04 

16.84 

1764 

18.44 

1919 

19.99 

20.79 

2i.se 

22.39 
23.14 
23.94 
24  74 
2S.S4 
26.34 
27  09 
27.89 
28.69 
29.49 
3029 
3109 
31.84 
32.64 
33.44 
3424 
35.04 
35.79 
36.59 
37  39 
38.19 
38.99 
39.74 
40.54 
4134 
4ai4 
42.94 
.43.74 
44  49 
4529 
46.09 
46.89 
4789 
48.44 
4924 
50.04 
50.84 
5164 
52.39 
53.19 
53.99 
54.79 
55.59 
56.39 
5714 
57  94 
58.74 


R100.14.0-R100.14.0 


n 


*   Parcels  weighing  less  than  15  pounds 
charged  with  a  minimum  rate  equal  to 

Presorted  Priority  Mail  Rates 

Exhibit  10.0b 


$2  69 

3.89 

489 

5.89 

769 

9.09 

10.29 

11  19 

1204 

12.89 

13.79 

14  64 

15  49 
16.39 
1724 
18.09 
18.94 
19  84 
2069 
2154 
2244 

,"^29 
2414 
25.04 
25.89 
26  74 
2758 
28.49 
29.34 
3019 
3108 
3194 
32  79 
33.64 
34.54 
3639 
3624 
3714 

37  99 
38.84 

38  74 
40.58 
4144 
4228 
43.19 
44  04 
44.89 
4578 
46.64 
4748 
48Je 
4824 
50.08 
90.84 
5184 
52  68 
53.54 
5444 
5528 
5614 
56.88 
5798 
59.74 
58.58 
60.48 
9134 
6219 
63.09 
63.94 


but  measuring  more  than  84  Inches  in  length  and  girth  combined 
that  for  a  15-pound  parcel  lor  the  zone  to  which  addressed. 


$2.89 

3.89 

489 

5.89 

7  89 

9.69 

1149 

1289 

13.94 

14  99 

16.04 

1709 

1814 

1919 

2024 

2129 

22  34 

23.39 

24  44 

25  49 
26.54 
27  59 
28.64 

29  74 

30  79 
3184 
32.89 
33.94 
34  99 
36.04 
37  09 
3814 
3919 
4024 
4129 
42.34 
43.39 
44  44 
45.49 
46.54 
47  59 
48.69 

49  74 

50  79 
5184 
52.89 
53.94 
54.99 
56.04 
57  09 
5814 
5919 
6024 
6129 
62.34 
88.38 
6444 
66.48 
66.54 
67  64 
68.69 
9874 
7078 
71  a4 
72.89 
73:94 
7488 
76.04 
77.09 


are 


OMMI*sue49,01-<»1-9f 
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Second-Ctoss  Mail 


R200  -   R200.2.1 


ni 


R200  Second-Class  f  flail 


1.0    REGULAR  RATES 

Pound  Rates    Pound  rates  are: 

1  1    For  the  nonadvertising  portion — ^$0 


159  per  pound  or  fraction 


For  the  advertising  portion,  per  pourtd  or  fraction 


L  - 


Zone 

Delivery  Office 
SCF 
1&2 

3 

4 

5 

6 

7 

8 


Piece  Rates    Per  addressed  piece: 


1.2    — 


Level   Regular 

T  $0,232 

B3  0.183 

B5  0.183 1 

CI  8)139 ' 

C2  0.133 

C3  0.122 


ZIP44 
(Letter-Size) 


$0,222 
0.178 
0.178 


^ 


Rate! 

$0180* 
0.191  ■ 
0.212  t 
0.223 
0.250* 
0.292  1 
0.335 
0.388  1 
0.432  1 


i 


Barcoded 
(Letter-Size) 


$0,210 
0.170 
0.161 


ZIP-^ 
Barcoded 
(Rat-Size) 


$0,206 
0.166 
0.166 


NofUKlvertisiag    For  eacti  1%  of  nonadvertising  eon^nt,  the  nonadvertising  adjustment  is  $0.00057  per 
Adjustment    piece 
1.3 


Delivery  Office  For  each  addressed  piece  claimed 

Zone  Pieces  rate,  the  discount  is  $0,016. 
1.4 

SCF  Zone  For  each  addressed  piece  ciaimed 

Pieces  discount  is  $0.01 
1.5 

2J0  IN-COUNTY  RATES 

Pound  Rates  Per  pound  or  fraction: 

21 


n  ttte  pound-rate  portion  at  the  delivery  office  2one 
n  the  pound-rate  portion  at  ttte  SCF  zone  rate,  the 


Zone 

Delivefy  Office 
AN  Others 


OMMIMU»4«,01-«1-9S 


Rate> 

$0,111 
0.121 


»»-9. 
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■    B  ■      R200.2.2   -  R200.3.5 

-J ,      -.»...„u. 

• 

nuics  auu  K^uiauons       05157 
Second-Class  Mail 

Piece  Rates    Per  addressed  piece: 

2.2 

Level   Regular 

ZiP44 
(LetlefuSte) 

Barcoded 
(Letter-Size) 

ZIP-K4 
Barcoded 
(Flal-Size) 

• 

'J1             $0,079 
J3                0.079 
'J5               0.079 
'K1               0.041 
|K2              0.036 
IK3               0.034 

$0,079 
0i}75 
0.075 

$0,079 
0X)75 
0.062 

$0,079 
0.064 
0.064 

- 

Delivery  Office  For  each  addressed  piece  claimed  in  the  pound-rate  portion  at  the  delivery 

Zone  Pieces  office  zone  rate,  the  discount  is  $0  003 
2.3 

3.0  SPECIAL  NONPROFIT  RATES 

Pound  Rates  Pound  rates  are: 

31  For  the  nonadvertising  portion— $0. 1 37  per  pound  or  fraction 
For  the  advertising  portion,  per  pound  or  fraction: 


Zone 

Rate 

Delivery  Office 

$0,180 

SCF 

0.191 

1&2 

0.212 

I    • 

0.223 

4 

0.250 

5 

0.292  1 

6 

0.3351 

7 

0.388  ' 

1            8 

. 

0.432, 

Piece  Rates 

Per  addressed  piece: 

3.2 

i 

ZIP44 

ZIP44 

Barcoded' 

Baroodedi 

Level   Regular 

(Letter-Size) 

(Letter-Size) '     (Rat-Size) ' 

G               $  0.207  ' 

$0,199 

$0,187  ' 

$0,180  i 

H3               0  156  1 

0.151 

0.144  ,' 

0.1381 

H5               0.156 1 

0.151 

0.136 

0.1381 

•11                 0.111 

— 

^__ 

12                0.109 

^_ 

_    • 

1 

13                0.103 1 

— 

. r^j_.. 

-1 

Nonadvertising  For  each  1  %  of  nonadvertising  content,  the  nonadvertising  adjustment  is 

Adjustment  $0.00042  per  piece. 
3.3 

Deiivery  Office  For  each  addressed  piece  claimed  in  the  pound  rate  portion  at  the  delivery 

Zone  Pieces  office  zone  rate,  the  discount  is  $0  006 
3.4 

SCF  Zone  For  each  addressed  piece  claimed  in  the  pound  rate  portion  at  the  SCF  zone  rate  the 

Pieces  discount  is  $0,004. 
3.5 
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Sacond-ClassMail 


4.0    CLASSROOM  RATES 

Pound  RatM    Pound  rates  are: 

41    For  the  nonadvertising  portior»-j-$0 
For  the  advertising  portion,  per 


108  per  pound  or  fraction. 
>ound  or  fraction:  # 


Zone 

Delivery  Office 
SCF 
1&2 

4 
5 
6 

7 

e 


Piece  Rates    Per  addressed  piece: 
4.2 n 


tj»ve>    Refliilar      (t-etter-Sia 


G 

H3 

H5 

II 

12 

13 


$0,166 
0.123 
0.123 
0.085 
0.083 
0.078 


$0.1 
0.11! 
0.111 


R200.4i)-  R200.S.1 


ni 


Rale 

$0,180 
0.191 
. .  0.212 
.0.223 
0.250 
0.292  1 
0.335  I 
.0.388  1 
. .  0.432  I 


Barcoded 
(Lrttef-Size) 


$0,149 
0.113 
0.106 


___=L__=J 


ZIPi4l 
Barcoded  > 
(Flat-Stee) 


1 


$0,143 
0.108 
0.108 


NoiUKlvertising  For  each  1  %  of  nonadvertising  ^tent,  the  nonadvertising  adjustment  is 

Adjustment  $0.00035  per  piece. 
4.3 

Delivery  Office  For  each  addressed  piece  clair4ed  in  the  pound-rate  portion  at  the  delivery 

Zone  Pieces  office  zone  rate,  the  discount  isjlO.005. 
4.4 

SCF  Zone  For  each  addressed  piece  ciair^ed  in  the  pound-rate  portion  at  the  SCF  zone 

Pieces  rate,  the  discount  is  $0,003. 
45 

5.0  SCIENCE-OF-AGRICULTUREhATES 


Per  Pound    Pound  rates  are- 
s'1     For  the  nonadvertising  portior>-4-$0 
For  the  advertising  portion,  per  pound 


Zone 

Delivery  Office 
SCF 
1&2 
3 
4 
5 
6 
7 
8 


DMMIisMM.  01-01-95 


UM 


1.159  per  pound  or  traction, 
or  fraction: 


Rate 

$0,135 
.  0.143 
.0.159 
0.223 
. .  0.250 
..0.292 
. .  0.335 
..0.388 
. .  0.432 
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R200.5.2    -  R200.7.0 


Second-Class  Mail 


Piece  Rates    Per  addressed  piece: 
5.2  ,  

^«      !  "^                  '             2IP+4" 

ZlP+4  I  Barcoded        Barcoded 

(Letter-Size)  \  (Letter-Size)  ,     (Flat-Size) 

niM'              *Sfff'  *°210i          S  0.206 

0.183  .                  0.178  I  0.170  ,              0.166 


Level     Regular 

A  '   $0,232^ 


1 83 
B5 

iCI 
C2 

|C3 


0.183 
0.139 
0.133 
0.122 


0.178  I 


0.161 


0.166 


Nonadvertising    For  each  1%  of  nonadvertising  content,  the  nonadvertising  adjustrr.ent  .s 
Adjustment    $0.00057  per  piece.  uju:>uT.eni  is 

5.3 

Delivery  Office    For  each  addressed  piece  claimed  in  the  pound-rate  portion  at  the  delivery 
zone  Pieces    office  zone  rate,  the  discount  is  SO  01 6 
5.4 

SCF  Zone    For  each  addressed  piece  claimed  in  the  pound-rate  portion  at  the  SCF  /one 
Pieces    rate,  the  discount  is  $0.01 
5.5 

6.0     APPUCATION  FEES 

Original  entry — $305.00. 

News  agent  registry — $50.00. 

Additional  entry — $85.00. 

Reentry — $50.00.  ♦ 

7.0    ADDRESS  CORRECTION  SERVICE  FEE 

Manual,  per  notice  issued — $0.50. 
Automated,  per  notice  issued — $0.20. 
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Third<MaM  Mini 


fUOO-  lOOOJJ) 


n 


)0  Third-Class  Ms 

il 

1.0    SINGLE-PIECE  RATES 

1 

Weight 

Rate 

Not  exceeding  1  oz.          

$0.32 

Overl  oz..  butnoteKceedng2oz. 

0.55 

Over  2  oz..  but  not  exceeding  3  oz. 

0.78 

Over  3  oz..  but  not  exceeding  4  oz. 

1.01 

Over  4  oz..  but  not  exceeding  5  oz. 

1.24 

Over  5  oz.,  but  not  exceeding  6  oz. 

1.47 

Over  6  oz..  but  not  exoeecfing 7  oz. 

1  70 

Over  7  oz..  but  not  exceeding  8  oz. 

1.93 

Over  8  oz..  but  not  exceeding  9  oz. 

2.16 

<  Over  9  oz..  t)ut  not  exceeding  10  oz. 

2.39 

Over  10  oz..  but  not  exceeding  11  oz. 

2.62 

Over  11  oz..  but  not  exceeding  13  oz. 

2.90 

Over13oz..  but  less  than  16  oz.  ... 

...     ..      2.95 

2.0    KEYS  AND  IDENTIHCATION  0E> 

ICES 

Weight 

Rate 

Not  exceeding  2  oz.               

$0.99 

Over  2  oz..  but  not  exceeding  4  oz. 

•    ...  1.54 

>  Over  4  oz..  but  not  exceeding  6  oz. 

.  2.09 

1  Over  6  oz..  but  not  exceeding  8  oz. 

......      2.64 

Over  8  oz..  but  not  exceeding  10  oz. 

.  .    .V...  3.19 

Over  10  oz..  but  not  exceeding  12  oz-. 

a74 

Over  12  oz..  but  not  exceeding  14  oz. 

4.29 

Over  14  oz..  but  less  than  16  oz.  ... 

.4.84 

3.0     REGULAR  BULK  THIRD-CLASS 

£TTER-SIZE  M 

I 


RATES— PIECES  0.2067  LB.  (3 J  m  OZ.)  OR  LESS 


Emry  OJecount 


NonMtomation  Ratn 


None 
BMC 

SCF 
Oelivefy  Umt 


Basic 

$0,226 
0.212 
0.206 


3« 

$0,168 
0174 
0.168 


Canier 


$0,150 
0.136 
0.130 
0.125 


Satuitiofi 

fSO.142 
0.128 
0.122 
0.117 


Note:  See  C&10  for  additional  weight  restrictions  for  autor  lalion  rates. 
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UMI 


Automation  Rates 


Basic 
ZIP+A 

S0.216 

0.202 

0.196 


3K 
2a>*A 

$0,183 

0.169 

0.183 


Basic 
BarcOded 

$0,204 

0.190 

0.184 


3-Digit 
Parcoaad 

$0,175 
0.161 
0.155 


54)lgit      , 
Barcoded 

$0.1661 

0  152  I 

0.1461 


J 
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R300.4.0    -  R300.6il 


Third-Class  Mail 


40 


Entoy 
Discount 


REGULAR  BULK  THIRD-CLASS  NONLETTER-SIZE  MINIMUM  PER-PIECE 
RATES— PIECES  0.2067  LB.  (3  J071  OZ.)  OR  LESS 


None 
BMC 
SCF 
delivery  Umt 


Basic 

$0  266 
0.252 
0.246 


Nbnauiomation  Ratss 


3» 

$0,214 
0.200 
0194 


Carriar 
Route 

$0,162 
0.148 
0.142 
0.137 


12S4>C 
W-S 

$0,157 
0.143 
0.137 
0.132 


Saturation 
W-S 

$0145 
0131 
0125 
0.120 


Basic 
Z1P*4 


Automation  Rates 


3/5 
ZIP44 


Basic 
Barcoded 

$0,237 
0.223 
0.217 


3-Digit 
Barcoded 


3«4)igit  ' 
Barcoded 

$0  195 
0  181 
0175 


Note:  Automation  rates  are  available  only  lor  automation-conipatible  flats  (see  C820). 


5.0    REGULAR  BULK  THIRD^JLASS  PIECE/POUND  RATES-PIECES  MORE  THAN 
0.2067  LB.  (3.3071  OZ.)  " 


Per 
Piece/Pound 

Per  Piece  Rates 
(for  all  entry 
categories) 

BMtC 

$0124 

Nonautomaiion  Rates 

3/5      Carrier      125-PC 
Route          W-« 

$0  072       $0,020       $0,015 

Saturation 
W-S 

$0003 

Basic 
ZiP*4 

3/5 

ap^ 

Basic           3-DigH 
Barcoded     Barcoded 

■    «095                 _ 

^5-Oigit "' 
Barcoded 

$0  053 

Per  Pound 
Rates  (by  entry 
discount) 

- 

Plus 

Plus 

None 

SCF 

Delivery  Umt 

$0  687 
0.621 
0.595 

$0  687 
0.621 
0.595 

$0,687 
0.621 
0.595 
0.568 

$0,687 
0.621 
0.595 
0.568 

$0,687 
0.621 
0.595 
0.568 

■     — 

— 

$0687 
0621 

0.595 

— 

$0687 
0.621 
0.595 

Not»-  Pa/>h  ruar^ 

l«    »llKlA/«1 

««\  Km«K  m 

. 

6.0    SPECIAL  BULK  THIRD^JLASS  LETTER-SIZE  MINIMUM  PER-PIECE 
RATES— PIECES  0.2086  LB.  (3.3376  OZ.)  OR  LESS 


Entry  DiscouMl 


None 
BMC 
SCF 
Delivery  Unit 


Nonautomation  Rates 


"Basic 

$0120 
0108 
0102 


3a 

$0107 
0.095 
0.089 


Carrier 
Route 

$0,082 
0.070 
0.064 
0.059 


Saturation''^  Basic' 

W-S  j  ZIP+4 

$0,079  1  $0  113 

0.067  I  0  101 

0.061  I  0.095 


3« 
ZIP>4 

$0103 
0.091 
0.085 


Automation  Rates 

Basic 
Barcoded 


3-Digit 
Barcoded 


$0102 
0.090 
0.084 


OjOS6 

■i ^ 


$0  097 
0.085 
0  079 


S-Olgit 
Barcoded 

$0  089 
0.077 
0  071 


Note:  See  C810  for  additional  vi^eight  restrictions  for  automation  rates 
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R30a7.0-R300.11.0 


n 


7.0    SPECIAL  BUUCTNniKILASSiMONLETTER-SIZE  MINIMUM  PER-PIECE 
RATES— PIECES  02016  IB.  (3  3376  OZ.)  OR  LESS 


Entry 
Discount 

Nooautomaiion 

DM. 

I 

BMic 

ys     Carriw 
RoiilB 

1»PC 

Saturation 
W-S 

Basic 
X»*4 

3S 

Basic 
Barcoded 

3-Oigit 
Barcoded 

3/5-Oi9rt 
Barcoded 

None 

SO  170 

S0 156      S0.123 

S0.121 

S0.116 

— 

— 

$0,144 

— 

S0138 

BMC 

0.1S8 

0 144         0.111 

ai09 

0.104 

— 

— 

0.132 

— 

0126 

3CF 

0152 

0 138        0.105 

0.103 

0.098 

— 

— 

0.126 

— 

0120 

DetnrsiyUnit 

— . 

—        0.100 

one  • 

0.083 

— 

- 

— 

— 

— 

Not*:  Each  p<ece  is  subject  to  t)oth  a  piece  and  a  pound  rate.  Automation  fates  am  available  only  (or 
automalion-cofnpatible  Hats  (see  0820).  I 

8.0    SPECIAL  BULK  THIRD-CLASSJPIECE/POUNO  RATES— PIECES  MORE  THAN 
0.2086  LB.  (3.3376  OZ.)  I 


Per 

Pleceffound 


NonautomatioN  Rates 


Autonurtion  Rates 


as 


Carrier     12S-RC 
RouM        VhS 


ianiration     Basle       3a  Basic  »4Ngit        3«4N9it 

W-S  Zlf»«4     2IP-»4     Barcoded     Barcoded     Barcoded 


Per  Piece  Rates 
(for  aN  entry 
categories) 


$0,073      $0,059      $0,026      9a024 


Plus 


Per  Pound 
Rates  (by  entry 
discount) 

None 

DIVfV/ 

iSCF 
Delivery  Unit 


SO  465 
0405 
0.381 


SO  465 
0.405 
0.381 


$0465  $0.48$ 

0.405  0.40S 

0J81  0J81 

0J57  0.357 


$0,019  —  — 


$0,466  —  — 

0.406  —  — 

oasi  —  — 

0J57  —  — 


$0,047 


PhJS 


S0.46S 
0.405 
0J81 


$0041 


I 


SO  465 
0405 


Nolr.  Each  piece  IS  subfect  10  both  a  piece  and  a  poiMffato.  Automation  rales  aie  availaWe  on^ 
aulomation-compatajle  flats  (see  C820). 

9J0    ANNUAL  BULK  MAHJNG  FEE 

Pef  12-month  period — $85.00. 

10.0    ADDRESS  CORRECTION  SEmbCEFEE 

Manual,  per  notice  issued — %OSp. 
Automated,  pdr  notice  issued — W.2XL 

11.0    NONSTANDARD  SURCHARGE  I 

Per  piece,  as  applicable  by  standard — ^$0. 1 1 
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Pourtti-Class  Mail 


R400-  R400.1.0 


R400  Fourth-Class  Mail 


1.0    PARCEL1>OST 


WeigM 
Not  Exceeding  (pounds) 


2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

10 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 


Paicel  Poat-lnter-BMC/ASF  ZIP  Codes  Only, 
Machlnabte  Parcels.  Wo  Discount  tte  Surctiafqe 


1*2 


$2.63 
2.76 
2.87 
2.97 
3.07 
3.16 
3.26 
3.33 
3.42 
3.49 
3.57 
3.64 
3.71 
3.77 
3.83 
3.90 
3.95 
4.02 
4.07 
4.12 
4.18 
4.23 
4.27 
4.32 
4.37 
4.42 
4.46 
4.51 
4.55 
4.60 
4.64 
4.68 
4.72 
4.76 


$2.79 
3.00 
3.20 
3.38 
3.55 
3.71 
3.85 
3.99 
4.12 
4.25 
4.37 
4.47 
4.59 
4.69 
4.79 
4.86 
4.97 
5J06 
5.14 
5.23 
5.30 
5.39 
5.46 
5.53 
5.60 
5.67 
S.74 
5.61 
5.87 
5.92 
5.99 
6J06 
6.10 
6.16 


$2.87 
3.34 
3.78 
4.10 
4.39 
4.67 
4.91 
5.16 
5.38 
5.59 
5.79 
5.98 
6.16 
6.34 
6.50 
6.66 
6.81 
6.95 
7.08 
7.21 
7.34 
7.47 
7.58 
7.70 
731 
7.91 
8X)2 
8.12 
8.21 
8.31 
8.40 
8.49 
8.57 
8.66 


Zone 


$2.95 

3.68 

4.68 

5.19 

5.67 

6.11 

6.53 

6.92 

7.29 

7.63 

796 

8.26 

a55 

a82 

9.09 

9.33 

9.58 

9.80 

10.01 

10.23 

10.43 

10.62 

10.80 

10.98 

11.15 

11.31 

11.47 

11.63 

11.78 

11.92 

12.06 

12.20 

12.32 

12.45 


6 


For  pteces  weighing  more  than  35  pounds,  see  ExNbit  1  .Ob. 

Inter-BMC^ASF  Single-Piece  Machinable  Parcel  Post  Ratw 

Exhibit  1.0a 


$2.95 
3.95 
4.95 
5.56 
&90 
7.51 
8.08 
8.62 
9.12 
9.59 
ia03 
ia45 
10.84 
11.22 
11.58 
11.92 
12.24 
1Z55 
1284 
13.12 
13.39 
13.66 
13.90 
14.14 
14.37 
14.59 
14.81 
15X)1 
15.20 
15.39 
15.58 
15.76 
15.94 
1&11 


$2.95 

3.95 

4.95 

•  5.95 

775 

9.15 

9.94 

10.65 

11.31 

11.93 

12.S2 

13.07 

13.59 

14.08 

14.55 

15.00 

15.42 

15.83 

16.21 

16.59 

16.94 

17.28 

17.60 

17.91 

18.21 

16.50 

18.78 

19.05 

19.30 

19.55 

19.79 

20.02 

20.24 

20.46 


8 


$2.95 

3.95 

4.95 

5.95 

7.95 

9.75 

11.55 

1Z95 

14.00 

15.05 

16.10 

17  15 

18.20 

19.25 

20.30 

21.35 

22.40 

23.25 

23.84 

24.41 

24.96 

25.47 

25.97 

26.45 

26.91 

27.34 

27.77 

28.17 

28.57 

28.94 

29.x 

29.66 

30.00 

30.33 


i 


46,014n-8S 


n-17 


FfMlMsl     9m 


/  %/»i 
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R400>.0    -  R400.1.0 


Pared 
Nonmachinabte 


Post— 4iitar*BMC/ASF 


Weight 
Not  Exceeding  (pounds) 

2 

3 

4 

5 

6 

7 

8 

9 
10 

11 
12 
13 
14 
15 
16 
17 
18 
1» 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
3t 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
SO 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
~     70 


ZIP  Codes  Only. 
rtaicels.  Surcharge  Included 


1^2 

$438 
4.51 
4.62 
472 
482 
4.91 
5.01 
508 
5.17 
5.24 
5.32 
5.39 
5.46 
5.52 
5.58 
5.65 
5  70 
5.77 
5.82 
5.87 
593 
$.98 
6.02 
6.07 
612 
617 
6.21 
6.26 
6.30 
6.35 
6.39 
6.43 
6.47 
6.51 
6.55 
6.59 
6.63 
6.67 
6.70 
6.75 
6.78 
6.81 
6.85 
6.88 
S.92 
6.96 
6.99 
7  02 
7  05 
709 
712 
715 
718 
7  21 
7.25 
7.28 
7.31 
734 
7  37 
7  41 
744 
746 
7  49 
7.52 
7.S6 
7.59 
7  61 
764 
7.67 


3 


$4. 

4. 
4. 
5. 


a 


54) 

5.' 

5.( 

5._ 

5.* 

6.(  ) 

6.1  » 

6i! 

6.SI 

6.4  1 

6.^ 

6.$ 

6.1  > 

&( 

6i> 

6J» 

7. 

7 

7. 

7. 

7.: 

7. 

7 

7.1 

7.1 

7.1 

7 

7.i 

7 

7 

7 

8. 

8. 

8. 

8. 

8.21 

8 

8. 

8. 

8. 

8 

8 

8 

8. 

8. 

aer 

8 

8 

8 

6. 

8 

8. 

8.1 

8. 

9. 

9.01 

9.1 

9 

9.1 

9.2 

9.2! 

9 

9.3 

9. 

9. 
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Fourth-Class  Mail 


FoiinM:iassMall 


6516S 


Moaij-  n4Qaijo 


jn 


Zone 


<       $4  62      I       $4  70 


II 


At 


8  1 


1.4 


1.5 
1.5 
1.6 


1.7 


1.8 
1.8 
1.9 

i.a 

1.9 
1.0 


It 


1.3 


5.09 

5.53 

5.85 

6.14 

6.42 

6.66 

6.91 

713 

7.34 

7.54 

7  73 

791 

8.09 

8.25 

8.41 

8.S6 

8.70 

883 

8.96 

9.09 

922 

9.33 

945 

9.56 

9.66 

9.77 

9.87 

990 

10.06 

1015 

10.24 

10.32 

10.41 

10.50 

10.57 

10.66 

10  73 
10.80 
10.87 
10.94 
1102 
1108 

11  15 
tl.21 
11.27 
11.34 
1140 
1145 
11.52 
11.57 
11.62 
11.68 
1174 
1179 
11.84 
11.89 
11.94 
12.00 
12.04 
12.09 
1214 
12.19 
12.23 
12.27 
12.32 
12.37 
12.41 
12.46 


$4  70 
5.43 
6.43 
6.94 
7  42 
7  86 
8.28 
8.67 
9.04 
9.38 
9.71 
10.01 
10.30 
10.57 
10.84 
1108 
t133 
t155 
11  76 
1198- 
12.18 
12.37 
12.55 
12.73 
12.90 
13.06 
13.22 
13.38 
13.53 
13.67 
13.81 
13.95 
14.07 
14.20 
14.33 
14  45 
14.56 
14  67 
14  79 
1489 
1499 
15.10 
15.19 
15.29 
15.38 
15.47 
15.57 
15.65 
15.74 
15.82 
15.90 
15.98 
16.06 
16.13 
16.20 
16.28 
16.35 
16.42 
16.49 
16.56 
16.62 
16.68 
16.75 
16.81 
16.88 
16.93 
16.99 
17  05 
17.10 
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6  _ 

$4  70 
5.70 
6.70 

7  31 
8.65 
9.26 
9.83 

10.37 

10.87. 

11.34 

1178 

12.20 

12.59 

12.97 

13.33 

13.67 

13.99 

14.30 

14  59 

14  87 

1514 

15.41 

15.65 

15.89 

16.12 

16.34 

16.56 

16.76 

16.95 

1714 

17.33 

17.51 

17.69 

17.86 

18.02 

18.18 

18.32 

18.47 

18.61 

18.75 

18.89 

19.03 

1916 

19.27 

19.40 

19.52 

19.63 

19.74 

19.85 

19.95 

20.06 

2017 

20.26 

20.36 

20.45 

20.55 

20.64 

20.72 

20.82 

20.89 

20.98 

21.06 

21  14 

21.21 

21.30 

21.37 

2143 

21.51 

21.58 


$4  70 
5.70 

6  70 

7  70 
950 

10.90 

1169 

12.40 

13.06 

13.68 

1427 

14  82 

15.34 

15.83 

16.30 

16.75 

1717 

17  58 

1796 

18.34 

1869 

19.03 

1935 

1966 

1996 

20.25 

20  53 

20.80 

2105 

2130 

2154 

2177 

2199 

22.21 

22.41 

22.62 

22.82 

23.01 

23.19 

23.37 

23.54 

23.71 

23.87 

24  03 

24  19 

24.34 

24  49 

24.63 

24.77 

24.91 

25.04 

»16 

25.29 

25.41 

25.54 

25.64 

25.76 

25.87 

25.97 

26.08 

26.19 

26.28 

26.39 

26.48 

26.57 

26.67 

26.75 

26.85 

26.93 


1 

S470 

570 
670 
7  70 
9  70 
11  50 
13.30 

14  70 

15  75 
16.80 
17  85 
18.90 
19-95 
2100 
22  05 
2310 

24  15 

25  00 

25  59 
2616 

26  71 

27  22 

27  72 

28  20 

28  66 
2909 

29  52 

29  92 
30.32 

30  69 
3105 

31  41 
3175 
32.08 

32  39 
32  69 
32  99 
33.28 
33.56 
33.82 
34.08 
34  33 

34  58 
^81 

35.05 
35.27 
35.48 

35  70 
35.90 
36.10 
3629 

36  49 

36  67 
36.85 

37  02 
37  19 
37  35 
37  51 
37.67 
37  82 

37  97 
3812 
3825 
38.39 
38.52 

38  66 
38.79 
38.90 
39.03 
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Weight 
JMot  Exceeding  (pounds) 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
IS 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
-33 
34 
35 
38 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
SO 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
.63 
64 
65 
66 
67 
68 
69 
70 


Parcel  Post-Locaf  and  kika^MC/ASF  ZIP  cddnMvT 
Al  Parcels.— 


Local 


S224 
2.31 
2.39 
2.45 
2^ 
2^ 
2.64 
2.6S 
2.75 
^80 
2.85 
2.91 
Z9S 
3.00 
3.05 
3.09 
3.13 
3.17 
322 
325 
329 
3.33 
3J7 
3.41 
3.44 
3.48 
331 
355 
3.59 
3.62 
a65 
3.69 
3.72 
3.75 
3.78 
3.81 
3.84 
3.88 
3.91 
3.94 
3J7 
4^00 
4.04 
4.06 
4.09 
412 
4.15 
4.18 
421 
424 
426 
429 
4.32 
4.35 
4.38 
4.40 
4.43 
4.46 
4.48 
4.52 
4.54 
AST 
459 
4.62 
454 
4.68 
4.70 
4.73 
4.75 


1*2 


S2.31 

2.44 

2.55 

2.65 

i75 

^84 

2.94 

3.01 

3.10 

3.17 

325 

3.32 

3.39 

3.45 

351 

3.58 

3.63 

3.70 

3.75 

3.80 

a86 

351 

355 

4.00 

4.05 

4.10 

4.14 

4.19 

423 

4.28 

4.32 

4.36 

4.40 

4.44 

4.48 

4.52 

4.S6 

4.60 

4.63 

4.68 

4.71 

4.74 

4.78 

451 

4.85 

4.89 

4.82 

4.95 

4.98 

5.02 

555 

S.08 

5.11 

5.14 

5.18 

521 

5.24 

527 

550 

5.34 

5.37 

5.39 

5.42 

5.45 

5.49 

552 

5.54 

557 

5.60 


Zone 


Intra-BMC/ASF  Single-Piece  Parcel  Post  Rales 
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$247 

$2.55 

S2.63 

2.68 

352 

356 

ZB8 

3.46 

4.36 

3.06 

3.78 

4.87 

323 

4.07 

5.35 

3.39 

455 

5.79 

353 

459 

621 

3.67 

454 

6.60 

3.80 

5.06 

6.97 

3.93 

527 

7.31 

4.05 

5.47 

7.64 

415 

556 

7.94 

4.27 

554 

823 

457 

6.02 

8.50 

4.47 

6.18 

8.77 

4.56 
4.65 

1^9 

951 
926 

4.74 

653 

9.46 

4.82 

6.76 

9.69 

4.91 

6.89 

9.91 

498 

7.02 

10.11 

S.07 

715 

10.30 

5.14 

726 

10.48 

521 

7.38 

10.66 

5.28 

7.49 

10.83 

555 

759 

1059 

5.42 

7.70 

11.15 

5.49 

7J0 

11.31 

5.55 

759 

11.46 

5.60 

7.99 

11.60 

557 

858 

11.74 

5.73 

8.17 

T158 

5.78 

8.25 

12.00 

554 

854 

12.13 

559 

8.49 

1226 

5.94 

850 

1258 

6.00 

859 

12.49 

6.05 

8.66 

12.60 

6.10 

8.73 

12.72 

6.16 

850 

1^82 

620 

857 

1252 

625 

&95 

13.03 

629 

951 

13.12 

654 

958 

1322 

6.39 

9.14 

13.31 

6.43 

920 

13.40 

6.48 

9.27 

1350 

6.52 

953 

1358 

6.56 

958 

13.67 

660 

9.45 

13.75 

6.65 

9.50 

13.83 

6.69 

955 

1351 

6.73 

951 

13.99 

6.76 

9.67 

14.06 

651 

9.72 

14.13 

6.85 

9.77 

1421 

688 

952 

1428 

6.92 

957 

14.35 

6.96 

9.93 

14.42 

750 

9.97 

14.48 

7.03 

10.02 

14.55 

7.07 

10.07 

14.61 

7.10 

10.12 

1458 

7.14 

10.16 

14.74 

7.18 

1020 

14.81 

721 

1025 

14.86 

724 

10.30 

14.92 

727 

10.34 

14.98       ' 

7.32 

10.39 

15.03       ! 

I 
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R400.1.0   -  R400.1.0 


Destination  F«  ility 
All  Paicels,  Disctunt 


Zone 


1&2 


4- 


$2.10 
2.22 
2.33 
2.42 
2.51 
2.60 
2.69 
2.76 
2.84 
2.91 
2  98 
3.05 
3.11 
3.17 
3.23 
3.29 
3.34 
3.41 
3.45 
3.50 
3.56 
3.61 
3.64 
3.69 
3.74 
3.79 
3.83 
3.87 
3.91 
3.96 
4.00 
4.04 
4.08 
4.11 
4  15 


$2 
2 
2 
2 
2 
3 
3 
3. 
3 
3 
3 
3 
3 
4. 
4 
4 
4 
4 
4 
4. 
4 
4. 
4 
4. 
4 
4 
4 
5 
5 
5 
5 
5 
5 
5 
5 


25 
44 
62 
79 
95 
09 
22 
35 
47 
59 
70 
.79 

Vf 

09 
.18 

26 

34 
.42 
.50 

57 

65 
.72 

78 

85 
.91 

98 
.05 
.10 

15 
1.22 

27 

32 

38 

42 


$2.30 
2.74 
3.15 
3.45 
3.71 
3.97 
4.19 
4.42 
462 
4.82 
5.00 
5.17 
5.34 
5.51 
5.65 
5.80 
5.94 
6.07 
6.19 
6.31 
6.43 
6.55 
6.65 
6.77 
6.87 
6.96 
706 
7.16 
7.24 
7.33 
7.42 
7.50 
7.58 
766 
7.75 


.91 


).3! 


S2.33I 
3. 
3.94 
4.4C 
4.8S 
5.22 
5.6( 
5.9! 
6.2! 
6.5S 
6.8S 
7.U 
7.42 
7.67 
7 
8.1; 
8.: 

as! 

8.7< 
8.94 
9.1J 
9.3( 
9.M 
9.62 
9.7J 
9.9: 

io.o; 

10.21 
10.3! 
ia4i 
10.61 
10.7J 
10.fr 
10.9( 
11. « 


The  rate  applicable  to  each  piece  in  a  mailing  is  the 
Hern  equal  to  the  average  weight  per  piece  for  aU  parcel 
pound. 

Destination  BMC/ASF  Parcel  Post  Rates 
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ZIP  Codes  Only 
Already  Included 


Weight 

Not  Exceeding 

(pounds) 


Zone 


37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


1&2 


4.19 
4.23 
4.27 
4.30 
4.35 
4.38 
4.40 
4.44 
4  47 
4.51 
4.55 
4.58 
4.61 
4.64 
4.68 
4.71 
4.73 
4.76 
4.79 
4.83 
4.86 
4.89 
4.92 
4  95 
4.99 
5.02 
5.04 
5.07 
5.10 
5.14 
5.17 
5.19 
5.21 
5.24 


5.47 
5.53 
5.S7 
5.62 
5.68 
5.72 
5.76 
5.80 
5.85 
5.90 
594 
5.98 
6.02 
6.06 
6.10 
6.15 
6.19 
6.22 
6.25 
6.30 
6.34 
6.37 
6.41 
6.45 
6.48 
6.51 
6.55 
6.58 
6.62 
6.66 
6.69 
6.72 
6.74 
.6.79 


7.81 
7.90 
7.96 
8.03 
8.09 
8.16 
8.23 
8.29 
8.36 
8.41 
8.47 
8.53 
8.59 
'8.64 
8.70 
8.75 
8.80 
8.86 
8.91 
8.96 
9.01 
9.06 
9.10 
9.16 
9.20 
9.25 
9.29 
9.34 
9.38 
9.42 
9.47 
9.51 
955 
9.60 


11  19 
11.29 

11  39 
11.50 
11.59 
11.68 
11.79 
11.87 
11.96 
12.04 
12.13 
12.22 
12.29 
12.38 
1245 
12.52 
1260 
12.67 

12  74 

12  80 
12.88 
12.94 
13.01 
13.07 
13.14 
13.19 
13.25 
13.31 
13.37 
13.43 
13.48 
1354 
13.59 

13  64 


sine  e-pi 


.  ^iece  rate  or  the  destination  BMC  rate  for  that  zone  for  an 
in  the  mailing  to  that  zone,  rounded  up  to  the  next  whole 


OWMIssue  48, 01-01-95 


R400X0-  R400 


^Bl 


2.0    BOUND  PRINTED  MATTEII~StNGLE.PIECE  RATES 


Rate 


Per  Piece 

Rate 
(Dollars) 

Per  Pound 
Rate 
ilars) 


Local 


$1.06 


0.031 


1ft2 


$1.41 


O.0S4 


Zone 


$1.41  '  $1.41 


0.075 


0.110 


$1.41 


0.164 


$1.41 


0.220 


$1.41  '  $1.41 


0.288 


0.346  • 


Weight 

Zone 

—- •  F"" 

- 

,  Not  Exceeding 

;       (pounds) 

Local 

1%2 

3 

4 

5 

6 

7 

8 

1.5 

1.11 

1.49 

1.52 

1.58 

1.66 

1.74 

1.84 

1.93 

2.0 

1.12 

1.52 

1.56 

1.63 

1.74 

1.85 

1.99 

2.10 

2.5 

1.14 

1.55 

1.60 

1.69 

1.82 

1.96 

2.13 

2.28 

3.0 

115 

tJ7 

1.64 

1.74 

1.90 

2.07 

2.27 

2.45 

3.5 

117 

1.60 

1.67 

1.80 

1.98 

2.18 

2.42 

2.62 

40 

1.18 

1£3 

1.71 

1.65 

ZVT 

2.29 

2.56 

2.79 

1            *•* 

1.20 

1.6S 

1.75 

1.91 

2.15 

2.40 

2.71 

2.97 

1      !S 

1.22 

1j68 

1.79 

1.96 

2.23 

2.51 

2.85 

3.14 

'            6.0 

1.25 

1.73 

1.86 

2.07 

2.39 

2.73 

3.14 

3.49 

7.0 

1.28 

1.79 

1.94 

2.18 

2.56 

2.95 

3.43 

3.83 

8.0 

1.31 

i.84 

2.01 

2.29 

2.72 

3.17 

3.71 

4.18 

9.0 

1.34 

1.90 

2.09 

2.40 

2.89 

3.39 

4.00 

4.52 

10.0 

1.37 

155 

2.16 

2.51 

3.05 

3.61 

4.29 

4.87 

B.  computed  Bound  Printad  llMtar  siani 

M.O^mt-m 

Data  in 

nlla>.t 

3.0    BOUND  PRINTED  MATTER-aULK  RATES 


Rate 

Zona                                          1 

Local 

1ft2 

3 

4 

5 

6 

7 

8 

Per  Piece 
-Basic 
\      -  Car  Rte 

0.530 
0.467 

0.700 
0.637 

0.700 
0.637 

0.700 
0.637 

0.700 
0.637 

0.700 
0.637 

0.700 
0.637 

0.700 
0.637 

/^    Per  Pound 

0.023     0.043 

0.063     0.099 

0.152     0.209 

0.277 

0.335, 

1 
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R400.S.0  -  R400.5.0 


n 


4.0    BOUND  PRINTED  MATTER-Bi  LK  RATE  COMPUTED  POSTAGE  AMOUNT  WITH 


POSTAGE  AFFIXED 

Weight 
Not  Exceeding 

Zone 

1 

n 

(Dounds) 

Local 

1ft2 

3 

4 

5 

6 

7 

8 

1.5 

$0  565 

$0,765 

$0,795 

$0,849 

$0,928 

$1,014 

$1116 

$1,203 

2.0 

0.576 

0.786 

a826 

0.896 

1.004 

1.118 

1.254 

1.370 

2.5 

0.588 

0.808 

0.858 

a948 

1.080 

1.223 

1.393 

1.538 

3.0 

0.599 

0.829 

0l889    ' 

0.997 

1.156 

1.327 

1.531 

1.705 

3.5 

0.611 

0.851 

0.921     , 

1.047 

1.232 

1.432 

1.670 

1.873 

4.0 

0.622 

0.872 

a952    , 

1.096           1.308 

1.536 

1.808 

2.040 

4.5 

0.634 

0.894 

a9e4 

1  146           1.384 

1.641 

1.947 

2.208 

5.0 

0.645 

0.915 

1.015    ' 

1  195 

1.460 

1.745 

2.085 

2.375 

6.0 

0.668 

0.958 

1.078 

1.294 

1.612 

1.954 

2.362 

2.710 

7.0 

0.691 

1.001 

1.141 

1.393 

1.764 

2.163 

2.639 

3.045 

8.0 

0.714 

1.044 

1.204 

1.482 

1.916 

2.372 

2.916 

3.380 

9.0 

0.737 

1.087 

1.267 

1.591 

2.068 

2.581 

3.193 

3.715 

to.o 

0.760 

1.130 

1.330 

1.680 

2.220 

2.790 

3.470 

4.050 

A.  Basic  Buft  Bound  Printed  Matter  Rates 

5.0    SPECIAL  FOURTH-CLASS  RATES 


- 

Weight 

Not  Exceeding 

(pounds) 

Zone 

Local 

1*2 

9 

4 

5 

6 

7 

8 

1.5 

0.502 

0.702 

0.732 

0.786 

0.865 

0.951 

1.053 

1140 

2.0 

0.513 

0.723 

0.763 

0.835 

0.941 

1.055 

1.191 

1.307     , 

2.5 

0.525 

0.745 

0.795 

0.885 

1.017 

1.160 

1.330 

1.475 

3.0 

0.536 

0.766 

0.826 

0.934 

1.093 

1.264 

1.468 

1.642 

3.5 

a548 

0.788 

0.858 

0.984 

1.169 

1.369 

1.607 

1.810 

4.0 

0.559 

0.809 

0.889 

1.033 

1.245 

1.473 

1.745 

1.977 

4.5 

0.571 

0.831 

0J21 

1.083 

1.321 

1.578 

1.884 

2.145     ' 

5.0 

0.582 

0.852 

0.952 

1.132 

1.397 

1.682 

2.022 

2.312 

6.0 

0.605 

0.895 

1.015 

1.231 

1.549 

1.891 

2.299 

2.647 

7.0 

0.628 

0.938 

1.078 

1.330 

1.701 

2.100 

2.576 

2.982 

8.0 

0.651 

0.981 

1.141 

1.429 

1.853 

2.309 

2.853 

3.317     , 

9.0 

0.674 

1.024 

1.204 

1.528 

2.005 

2.518 

3.130 

3.652 

10.0 

0.697 

1.067 

1.267 

1.627 

2.157 

2.727 

3.407 

3.987 

B.  Carrier  Route  Bulk  E 

ound  Printed  Matter  Rates 

These  amounts  are  correct  for  the  cofresponding  weight 
as  provided  in  P01 2. 

.  Compute  postage  exactly  for  items  of  intermediate  weights 

• 

R-22 

DMM  Issue  48. 01-01-95 

Weight  Not 
Exceeding 
(pounds) 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
28 
27 
28 
29 
30 
31 
32 
33 
34 
35 


Sim 
Piece 


$1.24 
1.74 
2.24 
2.74 
3.24 
3.74 
4.24 
4.55 
4.86 
5.17 
5.48 
5.79 
6.10 
6.41 
6.72 
7.03 
7.34 
7.65 
7.96 
8.27 
8.58 
8.89 
9.20 
9.51 
9.82 
10.13 
10.44 
10.75 
11.06 
11.37 
11.68 
11.99 
12.30 
12.61 
12.92 


DMM  Issue  48.  Ol-Ol-M 


Level 

A 


$0.70 
1.20 
1.70 
2.20 
^70 
3.20 
3.70 
4.01 
4.32 
4.63 
4.94 
5.25 
5.56 
5.87 
6.18 
6.49 
6.80 
711 
7.42 
7.73 
8.04 
8.35 
8.66 
8.97 
9.28 
9.59 
9.90 
10.21 
10.52 
10.83 
11.14 
11.45 
11.76 
12.07 
12.38 


Level 

B 
Presort 


$1.04 
1.54 
Z04 
^54 
3.04 
3.54 
4.04 
4.35 
4.66 
4.97 
5.28 
5.59 
5.90 
6.21 


Weight  Not 
Exceeding 
(pounds) 


36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 


Single- 
PieceRate 


$13.23 
13.54 
13.85 
14.16 
14.47 
14.78 
15.09 
15.40 
15.71 
16.02 
16.33 
16.64 
16.95 
17.26 


6.52 

50 

17.57 

6-83 

51 

17.88 

7.14 

52 

18.19 

7.45 

53 

18.50 

7.76 

54 

18.81 

8.07 

55 

19.12 

8.38 

56 

19.43 

&69 

57 

19.74 

9.00 

58 

20.05 

9.31 

59 

20.38 

9.62  ' 

60 

20.67 

9.93 

61 

20.96 

1024 

62 

21.29 

10.55 

63 

21.60 

10.86 

64 

21.91 

11.17 

65 

22.22 

11.48 

66 

22.53 

11.79 

67 

22.84 

12.10 

68 

23.15 

12.41 

69 

23.40 

12.72 

70 

23.77 

Level 

A 
Presort 


$12.69 

13.00 

13.31 

13.62 

13.93 

14.24 

14.55 

14.86 

15.17 

15.48 

15.79 

16.10 

16.41 

16.72 

17.03 

17.34 

17.65 

17.96 

18.27 

18.58 

18.89 

19.20 

19.51 

19.82 

20.13 

20.44 

20.75 

21.06 

21.37 

21.68 

21.99 

22.30 

22.61 

22.92 

23.23 


Level 

B 
Presort 

$13.03 
13.34 
13.65 
13.96 
14.27 
14.58 
14.89 
15.20 
15.51 
15.82 
16.13 
16.44 
16.75 
17.06 
17.37 
17.68 
17.99 
16.30 
18.61 
18.92 
19.23 
19.54 
19.85 
20.16 
20.47 
20.78 
21.09 
21.40 
21.71 
22.02 
22.33 
22.64 
22.95 
23.26 
23.57 
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R400.6.0    -  R400.10.0 


6.0    UBRARY  RATES 


Weight 

Not 

Exceeding 

(pounds) 


Single- 
Piece 
Rate 


1 

2 

3 

4 

'    S 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 


$1  12 
1.53 
1.94 
2.35 
2.76 
3.17 
3.56 
3.78 
3.98 
418 
4.38 
4.58 
4.78 
4.98 
5.18 
5.38 
5.58 
5.78 
5.98 
6.18 
6.38 
6.58 
6.78 


Exce  tding 
(potuds) 


FourttvClass  Mail 


Single- 
Piece 
Rate 


IS 
:6 

)7 

i8 

:;9 
:o 
ii 
;2 
:3 

(5 

if 


Al 


$6.98 

718 

7.38 

7.58 

7  78 

7  98 

8.18 

8.38 

8.58 

8.78 

8.98 

918 

9.38 

9.58 

978 

9.98 

1018 

10.38 

10.58 

10.78 

10.98 

11  18 

11.38 


Weight 

Not 

Exceedim 

(pounds' 


1 

I     Single> 
Piece 
Rate 


47 

48 

49 

50 

51 

52 

53 

^ 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 


$11.58 

11.78 

1198 

1218 

12.38 

12.58 

12J8 

12.98 

1318 

13.38 
13.58 
13.78 
13.98 
14.18 
14.38 
14.58 
14.78 
14.98 
15.18 
15.38 
15.58 
15.78 
15.98 
16.18 


7.0    SPECIAL  FOURTH-CLASS  PipSORT  MAIUNG  FEE 

Per  12-month  period — $85.00. 

8.0    ADDRESS  CORRECTION  SEf^lCE  FEE 


Manual,  per  notice  issued — $0. 


>0. 


Automated,  per  notice  issued—  50.20. 

9.0    DESTINATION  BMC  RATE  MA  UNG  FEE 

Per  12-month  period — $85.00. 

10.0    PICKUP  FEE 

Per  occurrence — $4.95. 
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ExprassMail 


RSOO-  RS0a4.0 


jn 


RSOO  Express  Mail 


1.0    EXPRESS  MAIL  RATES-ALL  SERVICE  LEVELS 


Over 

ftwunds) 


1/2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 


S6fVi09 


23L 


$9.00 
10.50 
10.50 
11.95 
13.05 
14.15 
15.30 
16.40 
17.55 
18.70 
19.75 
20.90 
22.05 
23.15 
24.30 
25.40 
26.50 
27.65 
28.80 
29.90 
31.00 
32.15 
33.25 
34.40 
35.55 
36.60 
37.75 
38.75 
39.70 
40.65 
41.60 
42.50 
43.45 
44.40 
45.30 
46.30 


CuMOfn 
Designed 


$9.45 
14.00 
14.00 
16.15 
18.30 
20.45 
24.30 
25.40 
26.50 
27.60 
28.75 
29.80 
30.95 
32.00 
33.15 
34.25 
35.35 
36.50 
37.60 
38.70 
39.80 
4a95 
42.00 
43.15 
44.25 
45.35 
46.45 
47.55 
48.65 
49.80 
50.90 
52.00 
53.15 
54.20 
55.35 
56.45 


Next 

Sacond 

Day 
POloPO 


$10.25 
1^05 
12.05 
14.20 
16.35 
18.50 
22.35 
23.45 
24.55 
25.65 
26.80 
27.85 
29.00 
30.10 
31.20 
32.30 
33.45 
34.55 
35.65 
36.75 
37.85 
39.00 
40.05 
41.20 
42.30 
43.40 
44.50 
45.65 
46.70 
47.85 
49.00 
50.05 
51.20 
52.25 
53.40 
54.50 


Naxt 
Day* 

Sscond 


PO 


$10.75 
ISlOO 
15.00 
17.25 
19.40 
21.55 
25.40 
26.45 
27.60 
28.65 
29.80 
30.90 
32.00 
33.10 
34.25 
35.30 
36.45 
37.60 
38.65 
39.80 

4ago 

42.00 
43.10 
44.25 
45.30 
46.45 
47.50 
48.65 
49.75 
50.85 
52.00 
53.10 
54.20 
55.30 
56.45 
57.50 


Weight 

Over 

(pounds! 


36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

SO 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

TO 


Samt 

Dav 

Alfport 


$47.20 
48.10 
49.10 
50.00 
50.90 
51.90 
52.80 
53.75 
54.70 
55.60 
56.55 
57.50 
58.45 
59.35 
60.30 
61.25 
62.15 
63.15 
64.05 
65.00 
65.95 
66.85 
67.80 
68.75 
68.85 
70.65 
71.55 
72.45 
73.45 
74.35 
75.30 
76.25 
77.15 
78.10 
79.05 


Sanrica 


Dasignad 


$57.55 
56.65 
59.80 
60.85 
62.00 
63.05 
64J20 
65.35 
66.40 
67.55 
68.65 
69.75 
70.85 
72.00 
73.05 
74.20 
75.30 
76.40 
77.55 
78.60 
79.75 
80.85 
81.95 
83.15 
84.45 
85.85 
87.15 
8&45 
89.85 
91.15 
92.55 
93.85 
95.25 
96*55 
97.85 


Naxt 

Itayft 

Saoond 

Day 
POtoPO 


The  2-pound  rate  is  charged  for  matter  sent  in  a  "llal  rale*  envelope  proMded  t>y  the  USPS 

2.0     ADDRESS  CORRECTION  SERVICE  FEE 

Manual,  per  notice  issued — $0.50. 
Automated,  per  notice  issued — $0.20. 

3.0     PICKUP  FEE 

Per  occunence — ^$4.95. 

4.0     DEUVERY  STOPS 

Custom  Designed  Service  only,  each— $4.95. 


Naxt 

Dayft 

Sacond 

Day 

POto 


$55.60 

$58.65 

58.70 

59.70 

57.85 

60.85 

58.90 

61.95 

60.05 

63.05 

61.15 

64.15 

62.25 

65.30 

63.40 

66.40 

64.50 

67.50 

65.60 

68.65 

66.70 

69.70 

67.80 

70.85 

6&90 

71.95 

70.05 

73.05 

71.10 

74.15 

72.25 

75.30 

73.35 

76.35 

74.45 

77.50 

75.60 

78.60 

76.70 

79.70 

77.80 

80.85 

78.90 

81.90 

80.05 

83.05 

81.20 

84.25 

82.50 

85.55 

83.90 

86.95 

85.20 

88.25 

86.50 

89.55 

87.90 

90.95 

89.20 

92.25 

90.60 

93.65 

91.90 

94.95 

93.30 

96.35 

94.60 

97.65 

95.90 

98.95 

I 
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R900.6.6    -  R900.94> 


ServiCM 


6.0 


R900  Services 

1 .0    ADDRESS  SEQUENCING  SE^iiviCES 

Per  card  included  by  the  maitecand  that  was  removed  bv  the  USPS  for  an  incorrect  O' 
undeliverable  address — $0.17] 

2.0     BUSINESS  REPLY  MAIL  (BRljl)  - 

BRM  permit  fee,  per  1 2-month  beriod — $85.00. 

BRM  accounting  fee,  per  ^2-m  mth  period — $205.00. 

Per-piece  postage,  in  addition  1 3  single-piece  rate  First-Class  postage: 


With  business  reply  mail  advance  deposit  account 

Regular  $0.10 

BRMAS  0.02 

WittKXJt  txjsirfess  reply  mail  advance 

deposit  account 1 0.44 


3.0 


CALLER  SERVICE 

Resen/ed  number,  per  postal  calendar  year,  each — $30.00. 
Service  fees  are: 


4.0 


COLLECT  ON  DEUVBTT  (COO) 

Amount  to  be  collected  coO 

Of  iiwirence  coyereae  doeiretf' _^^^     f^ 

$0.011o$50  $3^ 

50.01 10  loe  4IX 

100.0110200                      sS» 

200.0110300                      .  Im 

300.0110400                         7M 

400.0110500                      oS; 

900.0110  600 |;g5 

Restrioted  delivefy  2  75 

Notice  of  nondelivefy  , .  2  80 

Alteration  o(  COD  ctiarges  or  deiignaion 

of  new  addressee  OBO 

Registered  COD ^_;^^^^_;_j^^  350 

'  For  Express  Mail  COD  shipmanls,  the  lee  charged  is  based 
on  the  amount  to  be  coHectod.  Eapwss  Mai)  insurance 
automatically  covers  up  to  $500  merchandise  Insurance  If 
the  amount  to  be  colected  foran  Ej^iess  MM  COD 

shipment  is  benween  $500  and  $800,  the  maximum  COD  fee 
($9.50)  must  be  paid. 


-« 


7.0    INSURED  MAIL 

Fees,  for  anwunt  of  insurance  liability  shown: 


Semiannual  Period) 

$250.00 
240.00 
225.00 


CERTIFICATE  OF  MAIUNG 

For  individual  article  listing,  pet' article — $0.55. 

For  additional  copies  of  Form  3B17  or  mailing  bill,  per  page— $0.55. 

For  firm  mailing  books,  per  art*  ie  listed — $0.20. 

Bulk  quantities  are: 


LiabWty 

$0.01  to  $50 

50.01  toioe 

100.01  to  200 
200.01  to  300 
300.01  to  400 
400.01  to  500 
500.01  to  600 


Maximtmi  llabiPty  for  Ineuned  mai^-<600.00, 


Foe 

$0.75 
1.60 
2.50 
3.49 
4.30 
5.30 
6.10 


Up  tol.OOO  pieces  (1  certificate  for  totil 
Each  additioral  1.000  pieces  or  fradi^i 
Duplicate  copy 


5.0 


CERTIRED  MAIL 

Fee  per  item — $1.10. 

Verified  delivery  receipt.  eactH-$6.60. 


OMMiMuo4«,  01-01-95 


number)  $2.75 
thereof  0.35 
O.SS 


8.0    MAIUNG  UST  SERVICES 

Occupant  List    For  correction  of  name  and  address  or  occupant  lists,  per  name  on  the  list— $0.17 
°-^     Minimum  per  list — $5.50. 

Sortation  of    For  sortation  of  mafling  lists  on  cards  by  5-digit  ZIP  Code,  per  1 .000  addresses  or 
Cards    fraction — $60.00. 
8.2 

Election    For  address  changes  furnished  to  election  boards  and  voter  registration  commissions 
Boards    per  Fonn  3575— $0.17. 
8.3 

9.0    MERCHANDISE  RETURN 

Fee.  per  12-month  period — $85.00 
Cfiarge.  per  iterti  returned — ^$0.30. 
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10.0  METER  SERVICE 

On  Site    Fees  for  on-site  meter  seMng  A  examination: 

10.1  , , , ^ 


Scheduled 

I  basis 


Esch 
First    I    AMittoiai 


-t- 


$27  50 


Unscheduled 
basis 


3100 


S3.2S 
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R900.ia0-R90ai4.0 


n 


Each  meter 
checked  in  or 
out  of  service 


$7.50 


7.50 


Applicability    The  fees  apply  to  meters  set  or  examined  at  a  customer's  place  of  business 

10.2    or  at  a  meter  manufacturer's  of  ces.  The  surcharge  must  be  paid  in  addition  to  the 
on-site  fee. 

11.0    MONEY  ORDERS 

Military    Postal  military  money  order  (iss  led  by  mHitary  facilities  authorized  by  the  Department  of 
111    Defense),  each — $0.30. 

Domestic    Domestic  nrroney  order  (issued  it  other  post  offices,  including  those  with  branches  or 
1 1  -2    stations  on  military  installations  ,  each — $0.85. 

Inquiry  Fee    inquiry  fee  (includes  the  issuan  e  of  a  copy  of  a  paid  money  order) — $2.75. 

11  .w 

12.0    PARCEL  AIRLIFT 

Fees,  in  addition  to  the  regular  Surface  rate  of  postage,  are: 


Weight 

Not  more  tttan  2  pounds 
Over  2  but  not  more  than  3  pounds 
Over  3  t>ut  not  more  than  4  pounds 
!  Over  4  pounds     


13.0    PERMIT  IMPRINTS 

The  application  fee  for  a  permit 

14.0    POST  OFFICE  BOXES 

Fee  per  key  issued — $1.00. 
Box  rental: 


Box  Size 

Group  1A 
Group  IB 
Groupie 
Group  2 

Group  2 
Group  3 


$0.40 
0.75 
115 

1.55 


mprtnt — $85.00. 


Per  Semiannual  ^od 

$24.00      S37.00  ,  SsioO    $105.00      $174.00 


22.00        33.00        5400 

20.00        29.00       5:  .00 

—  —        IS  00 

Per  Annual  Per^ 

8.00        13.00 

2.00  2.00         loo 


DMMIsaue4a.01>01-95 


UMI 


95.00 

86:00 

17.50 


2.00 


155.00 

144.00 

27.50 


2.00 


I 


m 
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15.0    REGISTERED  MAIL 

^LV!^^  ^J'^T!!!^!^'^'^®  ^""^  ^^^''^  P°^^^'  insurance  only  for  the  amount 
of  the  deductible,  charge  the  amount  in  column  A  corresponding  to  the  amount  0*  postal 
jnairar^e  desired  and  an  additional  handling  fee  of  $0.45fbrSch  $1  .(wS^^ctSn  S 
tt^e  emaming  value  ^  the  item.  The  mailer  must  dedare  the  full  value  of  the  arSe  a? 

^S^^^7Si,r^!^'::!tJ^^'^^         *^"^  "^"^  ^"^  ^  ^^"^  ^^e  of 
'far'S^«;^^t!,^!S^  ^°^  *^  '^  "''^'^^  ^-^^  '•«••  ^-^  ^°^  '^^  ^^  '^o*"  col^nin  A 
c  ►,  kTPPc  i  P°^^®'  '"surance,  plus  a  handling  charge  of  $2.25  (5  x  $0.45).)  See 

txhiuit  1 5.0. 

16.0    RESTRICTED  DEUVERY 

Fee,  per  item,  in  addition  to  postage  and  other  fees— $2.75. 

17.0    RETURN  RECEIPT 


Requested  at  Time  of  Mailing 

Showing  to  whom  (signature)  and  date  delivered 
Showing  to  whom  (signature),  date,  atd 
addressee's  address       

Requested  After  MaWng 

Showing  to  whom(signatwe)and  date  delivered 


$1  10 
ISO 


6.60 


18.0    RETURN  RECEIPT  FOR  MERCHANDISE 


S»>owingtowhom(signatu»e)and  date  delivered 
Showing  to  whom  (sign^ure),  date,  and 
addressee's  address       


$1.20 
1.65, 


19.0     SPECIAL  DEUVERY 

Fees,  in  addition  to  postage,  are: 


Class  of  Mail 

2tt>. 

or  less 

0«er2lb.t>ut   ' 
not  over  10     |     OverlO 
lb.            1        lb. 

First-Ciass  and 
'    Priority  Mail 
Other  Classes 

$9.95 
10.45 

$10.35 
11.25 

$11  15 
12.10 

20.0    SPECIAL  HANOUNG 

Fees,  in  addition  to  postage,  are: 


*  Weight 

I  Not  more  than  10  pounds 
I  More  ttian  10  pounds 


Fee< 

S5.40  • 
7.50  I 
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- 

ri 

SwviCM                                                                                                                       { 

ll 

■ 

VALUE 

raaa  (In  addition  to  postage) 

Fof  articlea  witfi 

For  artlelos  wittKHit 

(For  articles  with  commtfaal  insunnc*  with  a 

postal  insuranea 

postal  insuranea 

deduciibia  amounl.  sea  nsoaiSiO.) 

COLUMN  A 

COLUMN  B 

soootosioe                                   

$4.95 

S.4«r 

$4.85 

5.20 

$100.01tD$S00                                              

$500.01  to  SI  .060                                   '  

l5.fiS 

5.55 
5.96 
6.25 

, 

$1 .000.81  to  $2.00« 

(.30 
6.75 

».00e.01toS3.000 

S3.000.01  to  $4,000                                        

7Jt 

e.eo 

$4,000.01  to  ss.ooe J 

7SS 

6.95 
7.30 
7.65 

$5,000.01  to  $6,090                                  

8.10 
8.SS 

$8,000.01  to  $7,000                                    

$7,000.01(0  $8,000                                      

9.00 

8.89 

- 

$8,000.01  te  $9,000                                  J 

9.45 

8.3S 

• 

$9,000.01  to  $10,000                                  

$10.000.01 10  $11,000                                    

9.90 
10.35 

8.70 
9.05   . 

$11,600.01  to  $12,000 

10.80 

9.40 

- 

$12.000.01 10  $13,000 

11.2* 

9.75 

$13,000.01  to  $14,060 

11.70 

10.19 

$14,000.01  to  $15,000 

1M5 

10.45 

$15,000.01  to  $16,000                                      

12.60 

10.80 

$16,006.01  to  $17,000                                      ..     . 

13.05 

11  15 

$17,000.01  to  $18,000 

19.50 

11.50 

$18,000.01  to  $19,000 

13.95 

11.8$ 

$19,000.01  to  $20,000                                   ..;. 

14.48 

12.28 

$20,000.01  to  $21 .000 

14.85 

12.S5 

S21.000.01  to  $22,000 

1S.30 

12.96 

$22,000.01  to  $23,000 

15.7S 

13.25 

$23,000.01  to  $24,000 

16.20 

13.60 

S24.000.01  to  $25,000 

16.65 

13.95 

Faes  (or  artidas  val«jed  over  $25,000  are  for  handling  onl 
the  maximum  amount  of  insurarxa  coverage  availabre. 

$25,000  is 

$25,000.01  to  $1,000,000 

$16.65  plus  handling 
charge  of  $0.45  per 
$1 .000  or  fraction  over 
first  $25,000. 

$13.95  plus  handling 
charaeof$0.35per 
$1,000  or  fraction  over 
first  $25,000. 

$1,000,000.01  to  $15,000,000                            .     . 

$455.40  plus  handling 
charge  of  $0.45  per 
$1,000  or  fraction  over 

$355.20  plus  handling 

charaeor$0.35per 
$1,000  or  fraction  over 

first  $1,000,000. 

first  $1,000,000. 

Over  SI  5.000.000 

Additional  charges  may 
be  made  t>ased  on 

^ 
" 

considerations  of 
weight,  space,  and 

- 

value. 

• 

- 

Additional  Services 

Extra  Fee 

COD  COLLECTION  CHARGE  (maximum  amount  cotlecti 

lie.  $600) 

$3.50 

RESTRICTED  DELIVERY 

2.75 

RETURN  RECEIPTS: 

Requested  at  time  of  mailing: 

Showing  to  whom  (signature)  and  date  delivered 

1  10 

Showing  to  whom  (signature),  date,  and  address  vi/her 

!  delivered 

1.50 

Requested  after  mailing: 

Showing  to  whom  (signature)  and  date  delivered 

6.60 

-• 

Registry  Fees 

.       - 

Exhibit  15.a 

• 

i 

DMM  Issue  48.  Oi-ni-v 

- 
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United  States  Postal  Service 

Statement  of  Mailing  Second^ass 

Special  and  Classroom  Rates 


Name  ol  PuWicaiion  or  News  Agon 


CHECK  AS  APPUCA8LE 
O  SpacaIRM 

D  ClasmxMn  Rata 

D  IncidanlilRCTlOass  Enclosed 


Matter  s  Nafne,  Address  (IncL  ZIP  CoaeX  andleJ.  No. 


CTASCusumar  Ref .  10 


Eniiy  Pest  OBica  Nmbc.  Smml  ant  2IP*4 


rnanca  Number 


n.,.— »..  „......■..        --^  ^^  rnniiiiii^iii 

copies  in  excMs  of  ths  10%  aHewanos,  must  pi 

and  use  Form  3541-R.  NoncomminaM  nnnsMl ^^e. 

Jnexcess  of  the  10%  aNowanes  aro  not  mailable  at  ae^ 


PubkcatonNa 


OataoilBsue 


Date  ol  MailMig 


Cgm^ataOfg  Of  ttw  Boxes  Below 


Edition  Coda/Key 


Sequenced  Siatement 
f*o.  (fteqund) 


Processing  Caiegory 
OLanan  (OMM  C050) 
O  Flats  (DMMC050) 
OAukmiviibuiH 

Compttbie  Flats 

(OMMCazoi 
a  MadMMbla  Parcels 

(OUMCOSO) 
O  Irregular  (OUMOOSq 


Complete  the  section  I  tta  statameia  is  lor  ONE  ISSUE  or  EOmON 


Average  Mtaig^  per  Copy  lor  the  Issue  (OMM  P013) 


(RouniolHo4 


ABl 


FefcemotAdveniawg  in  TNs  Issue 


'pl»eas0nacesiay} 


I  Avaraga  of  ComUnad  WeigM  par  Copy 


1RounaclHo4 


mBBt 


&i.^«ai^-S;f^SL!*^J^  fiTTJ!'  **  *^  •SSUES  of  a  calendar  month. 
S^o^iS^^^"JSl!L^  Ihmi^t,  orin  Hem  11.  as  apptophaia.  and  >n  item 
^a».S!2S?!.^'*''*'5!J?*'!^  "«>*I%  «»••«««»  of  addrassad  pieces  per  Issue 
t»yttarMiOer  of  tssues  and  put  the  fsauB  in  Hams  16  through  27  as  appropriate 


Mmbarol  laauaa  n«s  Month 


WaigM  of  One  Sheet  (OMM  PZCXQ 


l^awart  ol  Adv.  in  TeM  llaidLi  I 7 


Combinad  Weight  ol 
ONGepy  Fnm  Each  IsBue 


f«aunrfoff«»gdtowa<ptacesirneeessarK) 


PS  Fomt  3541-N.  January  1995 


Go  to  Reverse  of  This  Form 
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In-County  and 
Foreign  Rates 

ftoquaalv 
eneeao(« 

publications,  and  all  commingled  noneubeertber  copies  in 
•  10%  limH  are  not  eligible  for  in<oiinty  rates. 

Total  PniM^ 

From  Side  One  C 

( 

In-County 

s 

*  Subscriber  Copies 

•Nonsubscribv  Capias 

Total  Ceplee 

Total  Pounds 

Rale 

Pdmb^s 

■■ 

^      OsHvsryUnH 
Entiy 

' 

$0,111 

1 

37 

All  Odtar  Entfy 

$0,121 

Total  In-County  Pound  Rate  Postage     ' — ^ 

[38. 

Level 

Description 

(See  DMM  E230  -  E240  as  applicable) 

Number  of 
Copies 

No.  of  Qualifying 
Addressed  Pieeas 

^UlM  WWW  rfVleW 

Rata 

Postage 

1 

% 

39 

"       J1 

41 

•Basic- 

Presort 

Not  ZIP+4/Bancoded 

$.079 

C 

ZIP+4  Letters 

.079 

1 

Barcoded 

Letters 

.079 

1 

Flats 

079 

1 

42 

''     J3 

44 

■a-Digif 
PiesiMt 

Not  2IP+4flarcoded 

.079 

ZIP+4  Letters 

.075 

O 

Barcoded 

Letters 

.075 

§ 

Flats 

.064 

as 

45. 

"     J5 

47 

•5-Digif 
Presort 

Not  ZlP+4;Barcoded 

.079 

1 

ZIP+4  Letters 

.075 

< 

Barcoded 

Letters 

.062 

Flats 

.064 

1 

48        K1 

Garner  Route 

.041 

49     K2 

125i>c.W/S 

.036 

1 

50     K3 

Saturation  W/S 

.034 

51    Subtotal  ^«nes  39-50; 

I^H 

+ 

^^^^^^^H 

52   Number  of  Addressed  Pieces  (not  copies)  entered  at  Delivery  Unl  Zona « 

le                  .  .        x$0.003  =                                1 

^^^^^^^^H 

- 

Total  In-County  Plece^ata  Posta^     < — ^ 

53. 

Ford 

in(IMM24Z2) 

54   VIeigltipwCopi  (Canada) 

• 

wrappings)                          (Round  off  to  4  decimal  places  if  necessary) 

55. 

(Include  as                                        fcs. 

mappings)                       (ftound  oft  to  4  decimal  places  if  necessary) 

■ 

Rat*  Catagory 

Subacrib*r/ 
R*qu*st*r  Copi*s 

Nonsubscrib«r/ 

Nonrequaster 

Copi*S 

Total  Copies 

Rata 

Postage 

56.  CanaOa 

57   Other  Counmes 

Total  Foreign  Postage     ' — ^  1 56. 

59    Additionat   postage   for   commingled    non- 
subscnber  copies  m  excess  of  lt>e  10%  hmit. 
(Compute  on  side  1  of  a  separate  3541-R  if 
necessary:  carry  forward  from  that  form  tfie 

Total  Coplea 
(from  line  10) 

T 

talAddresssd 

Pieces  % 
Worn  line  28) 

Total  Pounds 
(iTomttnelO) 

Total  Postage 

(tnmFom3S41-ti, 

KneU) 

^^1 

entnes  indicated  tiers:  attach  that  form  to 

this  form.) 

Sequenced  statement  nutroer  of  attached 

term 

60. 

Total  Postage  (Add  Items  3S, 

38,  S3,  SB,  an 

ti  tsn\                                          k 

61 

aouf                                        ^ 

The  submission  of  a  falsa,  fictitious,  or  fraudulent  statam 
may  result  in  imprisonment  of  up  to  5  years  and  a  fin*  of 
up  to  $10,000  (18  use  1001). 

nt              In  addition,  a  civil  penelty  of  up  to  $5,000  and  an 

additional  assessment  of  tariee  the  amount  falsely  ctaimwl 
may  be  impoeed  (31  use  3802). 

1  hereby  certify  tttat  ail  information  furnished  on  iMs  fonn  is  ae 
for  address  and  barcode  accuracy,  and  that  the  matariet  presai 

urate  and  truthful,  that  this  maHing  meets  aH  applieabie  CASSAIASS  standards 
ad  quaUfles  for  the  rates  of  pottage  eieimed. 

62a   Pnnied  Name  and  Signature  of  Mailer 

62b    Printed  Name  and  TelepN 
of  Publisher  fi/n«  same  1 

rw  Number 
rmaiier:^ 

63.  Computed  by  MUSI'S;  SIgnmure  RequlmtO 

64.  DelefUSPS 

PS  Form  3541 -N,  January  1995  (Reverse) 

-" 

'■ 

• 
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United  States  Postal  Service 
Statement  of  Mailing  Second-Class 
Regular  and  Science-of-Agriculture  Rates 


Name  of  Publication  or  News  Agent 

MOW*  Name,  Address  r*>cl2JPC0(*Jl  and  TeLNa" 


CTAS  Customer  Ral.  ID 


Entry  Pom  OOka 


FInence  Number 


\.mAZa>*A 


ine,r...    rM     .^."^  ■"«*»'»'"■«■<«  nonsubscrtber 

lySflS^S^^^"**"*"'***'^'"— "'  '•ml-ine«ceaa 
Of  Oie  10%  aHowMiea  era  not  mattabte  at  seeond-etass  rates. 


PubicatianNa 


Oasoilaiue 


Dale  ol  Mailing 


CnmplslsONEofMieBoieeBeiole 


EdMonCodeACey 


Fiequency  o(  Issue 


Sequenced  Statement 
Ha.  dieqmnil) 


Processing  Category 
DLeOers  (DMM  0050) 
O  Flats  (OMMCOSO) 
□  Aulomeliort- 

CompetUeFMt 

(OMMC820) 
OMachineblePaiceb 

(OMMCOSO) 
OlrTegulef(DMMC050) 


CompWe  this  section  if  Ibis  stMemeni  is  for  ONE  ISSUE  or  aimON 


Average  Weight  per  Copy  for  the  Issue  (DMM  P013) 


Percent  of  Advewiiing  In  This  Iseue 


(fioundcilio4daeimalp^ceailneea$aefy) 


Peat  OMce  Computed  Average  of  Combined  WMgM  per  Coot 


SSISL^JS^'SL^J^  fi;!^  is  »or  Aa  ISSUES  of  a  calendar  month 

ttJl^  "SrLP*'^***  *"ni«.  mu«p»y  ew  nunnber  oJ  addressed  pieces  oer  issue 
by  tte  number  of  issues  and  put  the  tesult  in  itsrng  16  through  27  MappnoS^^ 


TNiMan*! 


WWgM  o«  One  Sheet  (OMM  P200) 


|PewieniolAd».inToMMonSfs'toir 


fcs. 


CanbinedWeigMof 
OnaCopyFram  Each  Issue 


(HourK<offl9  6dlecime(place8ifnnsemaiyJ 


29.  Nonadv.  Percentage  (1CX)  ■  Adv 


30.  No.  ofAddr  Pes  ^'?or  eopiasj  enler?d  at  Del.  Umt  zone  rate 


3t    No.  of  Addr.  Pes  (not  copies)  entered  at  SCF  zone  rate 


32.  Total  Piece  Rata  Discount  (29*30  +  31) 


PS  Form  3541 -R.  January  1995 


Total  Piece-flate  Posmge  (2B-32) 

Total  Postage  —  side  1  (13  *33)—  Carry  to  side  Z  line  35 


Go  to  Reverse  of  This  Form 


FiOfMbn  (IIMliH4m.2} 


5«.  WMbM  par  Copy  rCwwdb; 


(Rountotio4 


8u>>crib«f 
RequMtar  CopiM 


NomabMribM/ 


s& 


IMwgM  par  Copy  fOMar  CBWMHif 


Vndudtm 


ratal  CopiM 


■MM  9t0  99 


toa«aaaai«iata%iML 
l»  f  of  a  Mpa«M»  Fbnn 
iry:  eany  hnmrd  from  tfmt 


nunibar  ol  attchad 


Total  Copiai 
(IromUmlO) 


fnV9f9  mft0  2Bp 


Total  Postage  (Mdtf  /«wiw  3$ 


Tlw  aataniasion  of  a  faiaa.  ttctmoin,  or  fraudotant 
may  raautt  fct  tonpriaonmant  of  up  to  S  yaara  and  a  fina  of 
HP  «0 110,000  (18  use  1001). 


I  tHialiy  oartify  ttwt  aM  Mormaiion  himMtatf  en  IMa  tomi  ia 
tor  addraaa  and  barcoda  accuracy,  and  that  tlw  matariai 


621.  ParaadNHaaandSignaiunoltitaMr 


62b.  Printed  Name  and 

ot  Publisher  (H  not  sairm 


PS  Fomi  3541-D.  January  1995  (Ravarsg) 


38,  S3, 58,  and  60) 


In  addMon.  a  eM  ponaky  af  up  l»  ICflW  and  an 
aililllluiial  aaaaaainant  of  iwira  Ilia  ammit  Manly  rlaimnrt 
may  ba  impoaad  (31  USC  3802). 


pfaaanatqualWaa 


and  truthlMl,  that  thlaanaWng 
lor  Hw  ralaa  of  poataga 


CASSAMSS  atandarda 


I  Bwpi^inv  rnamvr 
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United  States  Postal  Service 

Statement  Of  Mailing  With  Rteter  or  Precanceled  Postage  Affixed  Rrst-Class  IMail 

(For  Pnonty  Mail  Use  Form  3605-PC) 

MAILER;  Complata  all  Hawa  fay  typawritar.  pan,  or 


Metiod  0)  Paymeni 
Q  Meter  Postage 
D  Precanceled  Stamps 


Post  Oltica  of  Mailtng 


PamWNo 


Permit  Holder's 
Name  &  Address 
(IndudeZl^Coda) 


Telephona  Nutrbar 


Uaaf^>nn  860811  you  naad  a  racoipt 


Mafc^iaaiBnienSaq-Wo. 


Raea^No. 


NaSKta 


I  No.  Tmya 


Precessing  Categoty 

Dljetien(OMMCOSO) 

a  Flats  (OMM  COM) 

a  AutomatkxvCompatbla  Flats 
(OMMC820) 

O  Irragular  Parcais  (OMM  COSO) 


No. 


No.  Other 


WaigMata 

Sini^Pfaea 


Name  &  Address  ot  Individual  or  Oigarazation  for  WNch 
Mailing  Is  Prepared  (It  other  than  the  pemm  holder) 


C 

o 

II 

E 

8 


Total  Piacaa  in  Mailing 


—  '— pounds 


Total  Weight  ol  Ma*ng 


USPS  Authorized  Mailing  10  X:ode<s) 


N«na  and  Addnasa  of  Mai«ng  Agent 
fV  oaaar  Man  tha  pemM  ftoiUar; 


I 


a  ^m"«n^ofautomali«v<»mp«IM.i,o,r^b,p«ca«f«eaOI«C»rOA^ 

Pan  A  on  the  reverse  of  this  form.  — .  ir»  ~ 

■6(7Sli.rffoiirK»s;  or  leaa.  goto  Part  Bon  the  reverse  of  Ms  ton*.  ^^^^ 

■  For  maHirigs  of  «K>n-<a«ar.alia  pieces  rsae  OMM  C0»;,  other  th*»earts,  or  dauioaiailon. 
^ZT^.  ""*  "^  °***  '^'''  "•***'  ■•^»(11  amceete,  laaa.  go  topST^me  reverse 

■  Fofnwilings  of  postal  cards  and  postcards  ^seaDMMefOO;.  go  to  l%t  Don  the  reverse  ol  this  fomt 


D  Additional  Postage  Payment  ^Sraia  reasoits) 


D  Special  Sarvica^SkMoiy; 


Barcoded  Rats  Sacking  Based  On  (OMM  M82^ 
O  125  PCS.  D  IS  tit. 


Check  All  That  Apply 

D  Centralized  Postage  Payment 

a  Plant  Loaded  to 

a  OMM  0072  Drop  Shipment  10 

OBMAUEnlryat 

DOrig.  DOasLA/OZIP 

DOrifr  DDest.SCFaoZIP 

DOrig.  DOestAOC 


Postage 
(From 

Reverse 
Side) 


\ 


No  Pieces 


Part  A 


Parte 


Parte 


PartD 


Rale/Fee  Per  Pc 
S 


$ 


'-$ 


Postage  Affaed  at  rChec*  One;  (OMM  Pi  M) 

□  CorreejRale       D Lonwst Rate M«» bat  » llhs lbrm> 


r 


Total  Postage 


.p»«j_ =  Less  Total  Affixed 


Net  Postage  Due 


$- 


li'eVJISiltsTsSS'^^  '^^^'H'  '^''  ^'^ '°  ^-^^  P"««^'«^  "V  postal  Iav«  and  reguafoos.  any 


The  submission  of  a  false,  fictitious,  or  fraudulent  statement  may  reM«in«i«nsaniTianiaf  miaSiMMi>nrf.Sn.n<.»Mcinnnn/.ai>e^  .~,..  .     TT- 

penalty  of  up  to  S5.Q00  and  an  additKxial  assessment  ol  tJIe  m^^SS^S^H^t^  SI^'l^Sc  ^S.^J.'"""  ""  "^  '""  '"  ■**^  '  "^ 


LSlII2^!W^S!i!"  »"famiationfumiahad  on  iMa  fomi  h  aceurata  and  truthful,  tttat  thia  mailing  maata  all  appticabia  CASSMASS 
atandarda  for  addraaa  and  barcoda  accuracy,  and  llMtgwmatarialpfaaantadquaMfiaa  for  tt.arat!^otpo«t,37^^ 


Signature  of  Pemiit  Holder  or  Aga«(flBlfiprtnc»«/ a/Id agenr  am  ta<*te*y  postage  drtto^ 


24 

C 

O 

« 

CO 

o. 

CO 

3 


SlnglaPlacaWaignt 


ChaciiOna 


iVermcadan       ■  _    

'WotSchadutad  "l'»«eHwatfaaSchidtited 


I  CERTIFY  UmI  tMa  _._ 

praparatton  (and  piweort  wimm  iwqulndk  ^  pnper 
aiiiwalfaa. 


AraOial 


Telephone  Number 


aatMladlualadtnimfnaUar-aanlitaa?  Q  Vaa      Q  No 


V*Yaa.*l 


W 


for  Mw  rata  o«  peataga  daianad;  (3)  proper 
ef  malHnr.  and  W  paymam  of  die  raquitad 


SignatuiaolWaiyiar 


PS  Form  3600-PC,  January  1995 


Thna 


9r  (MUaief 


ftound  Stamp  (Ra4uir«a9 


Financial  Oocumant  —  Forward  to  Financa  Office 
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Form  3600-PC  —  First-Class  Other  Than  Priority  lAaii — Postage  Affixed 


Discounts 

El 


Rate 


Count 

.j^ (Pes) 

AutoiMtion-CofflfMtibto  Utttr  (OWN  C810) 


Than|Pi 

'offtagk ' 

*Ctaie 


Computation 


Barcoded 
(S-Uiqit) 

Barcoded 

(3Digil) 

ZIP*4  Presort 

NoopresortBd  2JP+4 
Camer  Route 
Presorted  First-Class 
Stngle-Piece  Rate 


.pcs.>$ 

.pcs.>$ 
.  pcs.  =  S 

pes.  ^S 
.  pcs=$ 
.  pcs.  =  $ 

pes.  =  $ 


•  Show  actual  tmour*  due 
tor  eaett  piece.  Stwa  MM 
•Ifixad  and  balance  due  on 
Ironl 


Automation 
Discounts 


E 


Rate 


Count 
(Pes) 


'Charge 


ounts Haw (pcs) 

Non-AMoiMlion-CompatiMe  tensr  .6875  lb.  rrr  oi:;  or  lM» 

Carrier  Route  *  .'    ' 


Presorted  Rrst-Class 

Single-Ptece  Rate 

Nortstaixlard  Suictiarge 
(If  applicable) 
Presort  First-Ctass 
and  Carrier  Route 

Single-Piece  Rate 


X 
X 


.06  s 
11  X 


.  pes.  »$ 
.  PCS. -S 
.  pcs.  =  S 

.  pc».  =  $ 

,  pes.  =  $ 


Total  —  Part  A  (Carry  to  front  of  form) 


CtieckOne:  D  Automation-Compatible  Flat  (DMMCOSO) 
D  Other  Nonletter  —  .6875  lb.  (11  oz.^  or  less 


sr 


Tolel  — Parte  ^Cerry  to  frowro»torwi> 


Postal  Cards  and  Postcards 


ZIP+4  Barcoded  * 
(yS-Digit) 

2JP+4  Barcoded  * 
(Nonpresoned) 

Camer  Route 

Presorted  First-Class 

Single-Piece  Rate 


pes.  =  $ 

pes.  =  $ 
pes.  >S 

pes  =$ 
pes.  7$ 


Nonstandard  Surctiarge 
-  (It  applicable) 
3/5-D(git  ZIP+4  Barcoded. 
Presorted  First-Class. 
and  Carrier  Route  .05  x 

Nonpresorted 

ZIP«4  Barcoded 

and  Single-Piece  Rate  M   x- 


pcs.  =  $ 


pes.  »S 


•AwMltileowly  tor  Amornaeon-CowipBtWe  Rats  (DMM  0820) 


Barcoded* 
(5-Digil) 

.163  X 

Barcoded* 
(3-Digit) 

170  X 

Barcoded* 
(Nor^presorted) 

.186  X 

ZlPt4  Presort* 

.173  X 

Nonpresorted  ZiP+4  * 

.189  X 

Carrier  Route 

160  X 

Presorted  First-Ciass 

179  X 

Single-Piece  Rate 

.200  X 

Nonstandard  ^urdtarga 
Of  applicable) 
Presorted  FHStOass 
and  earner  Route 

06    X 

Single-Piece  Rate 

11      X 

pcs.  =S 
pcs.  =  $ 


pes 
pes 
pes 
pes 
pes. 
pes 


=$ 

=$ 
=  $ 


PCS.  sS 
PCS.  =  $ 


'A»aiatti«  only  for  AumnaaorvCowipaMito  Carts  (OMMC820) 


Tom  — Parte  (Carry  lo  front  or  Oanw; 


Total— Part  D^Cwry  19  frorrtcfltonw/ 


PS  Forni  3600-PC.  January  1995  (TleYeise) 
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f^*^  X.^  /  vol.  59.  No.  241  /  Friday.  December  16.  1994  /  Rule,  and  Regulation.     «.,»» 

United  States  Postal  Service  '  ^ '■ 

Statement  of  Mailing  With  Permit  Imprints  Hrst-Class  Mail 

(For  Priority  Matt.  Use  Form  3605-R) 


Perrne  No 


Permit  HoWer^ 
Name  A  Address 
(Include  ZIP  Code) 


FedMai  Agency  Coal  Code 


Telephone  NtimtMr 


MMng  SMamam  Saq.  Na 


Race^Nn. 


CTAS  Cust.  Ret  ID 


rteme  &  Address  o(  IfxJwidual  or  Organizalion  kx  Which 
Mailmg  Is  Prepared  (H  other  than  Umpetrrut  holder) 


m. 


Na  Trays 


WWghlafa 
Singto  Piece 


Ptocassing  Category 

D Letters  (DMMCOSO) 

aFlai5(DMMC0S0> 

a  Automabon-CompaiMe  Flats 
(DMMC820) 

DifregulafPafeett  (DMMCOSO) 


No.  Palais 


USPS  AMhonzed  MaiIng  10  Coda(s) 


No.Olher 


ToMPiaeaainMaiing 


—  ■ pounds 


Total  V¥eighi  of 


Name  and  Address  ol  Mailing  Agent 

fH  com  fan  me  pemm  holder) 


FlBIs  Sacking  Based  Or)  (DMM  823] 
D  125pes.  n  iStoa. 


CheeliAl  That  Apply 


£ 


*  !fl!!*?i?B««*'««^^««»«^el»  pieces  (iee  DMM  COSOi;.  other  then  caitfc  orolauiaiMH— . 
«Hjg^«.,s^seeDM«l(^,,.«ghlng.«7S«./,,t.^ 

<!Me  MM  f  rOft  go  to  tat  O  on  the  wweite  o«  Ms  Ibnn. 


D  CenMized  Postage  Payment 

pPlaniLoadedat 

OBMAUEiwyat 

DOrig.  ODesi.A/OZiP 

DOfig.  OOest.SCFSOaP 

QOrig.  QOest.AOC 


2 

E 
o 
o 

•  ]■  For  mailings  of  postal  cards  and 


D  Addttional  Postage  Payment  (Stau  reasons) 


O  Spabal  Service  (S^oatiiy; 


Postage 
(From 

Reverse 
Side) 


) 


Part  A 


No. 


Total  Postage 


PartB 


PartC 


PartD 


RalalFeaPat^ 

♦  s  5 


r 


The  signature  of  a  maiter  certifies  that  it  win  t>e  (JaUe  for  and  acmes  to  mv  <u.h«^  »«  *~w.-i-  w  ^  . 

regulations,  any  revertue  deficiencies  assessed  o^  nU^Ki  ^fe  fo^lc^S!^  L^^*^  prescnl)ed  by  postal  laws  and 
authorized  to  sign  this  statement,  that  the^^tJonSZ  ^^tt^^ SitZXl:  '^^J^"'  ''^"^  ^  *  « 
liable  lor  and  agree  to  pay  any  deficiencies  )  ^^  ^'  ^  '"**''  ^^^x^*^  rriaHer  and  the  agent  wiK  be 


The  sutjmission  of  a  false.  ficfitKX«.  or  fraudulent  M»t«m..^ -~.  — -y,  :„  ;.^„^,  „  ,      ,   ,      ,    ,  _    ^ "^ 

penalty  o.upto>5.000a,^  an  ad.^it^asses^.^yna.'rSj^ZgS^ 


e 
O 


i  hereby  certHy  that  all  Infonnalion  furmahad  on  *ieh—.f,^,^—^^^^..^-^^.,.    - 
»t»nd«d.foraddrw«andba,todaacc«,«^.«^,JX^!.SSS^^ 

■Signature  01  Pern*  Holder  or  ABem^e«P*K*»/e«,aga«  are  *at*lk»*rypo«(ipeal«fc*^  — 


■W  applicable  CASSflWASS 
of  pottage  cleiwed. 


Singto  Place  We<0H 


Total 


Total 


Total  WWaM 


CO 

3 


Cheek  One 

pj  VMWcattan 


alh« 


Telephone  Number 


■  tee,' 


D  Vee      D  No 


I  (XRTIFr  ttiM  iMe 

preperation  ('arid  preeorr  NAM  fl*9u*ad!l;  m  proper  I 
annual  fee. 


r  Pie  nee  of 

et  meHng;  end  (4) 


(2) 


Signature  of  Weigher 


PS  Pom)  360d-R.  January  1995 


to  Hnmce  Office 
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Form  3600-R  ■-  First-Class  Other  Than  |>riority  Mail  —  Permit  Imprint 


Postabe  Computation 

i 

t 

I 
1 

Prasort/ 

Automlion                    Nat                Count 

OiaoountB                      Rale              (Pa)                       Ow 

a 

Prasort/ 

Automation                   Nat    ''           Count 

Olacounts                     Ra)a               (Pes)                       Charge  . 

Barcoded 

• 
Carrier  Route                                   x                    oes.  s  $ 

(5-aaili                                        X                   DCS..S 

Praaortad  Rrst-Class                       x                   bcs.  -  $ 

Barcoded 
(3-aaUi                                        X                    OCS..S 

angle-Piece  Rate                           x                   ocs.-$ 

ZlP-»4  Presort                                   x                    dcs.>S 

Nonstandard  Surcturge 
(IfAppScabl^ 
Presort  Rrst-Class 
and  Carrier  Route                    .es  x                    oes.  =  S 

Singla-Pieee  Rate                        11  x                    pcs.>S 

Nonpresorted  ZIP-f4                          x                    oes.  >  S 

Carrier  Route                                  x                   oca.  >  $ 

Presorted  First-Class                       x                   ocs.  <  S 

V. 

Single-Piece  Rate                             x                    ocs.  >  $ 

- 

Total  — Part  A  scarry  (0  front  of  form)                          $ 

Total  — Part  8  fCanyfo  front  of  form;                            s 

B    Chock  One:  a  Automation-CompatiMa  Flat  (OMM  COM) 
D  OttMrNonlattar  — M75  lb.  (11  oz:;  or  lass 

ZlP+4  Barcoded  • 
(3/S-Diait)                                      X                    Dcs.  =  $ 

|i|      Postal  Cards  and  Postcards 

ZIP*4  Barcoded ' 
/5-D»art)                                        1B3  x                         pr«=S 

ZIP>4  Barcoded  * 

/3-DioiH                                    .    170  «                         pr«  =$ 

ZIP+4  Barcoded  * 
fNonorosortedl                         liMi  s                       pr«  aS 

TiPirA  Presort  •                            173  x                      pnt  .  £ 

Nonoresortad  ZIP-»4  *                189  x                    pes  =  s 

Carrier  Route                            160  x                    pes  =S 

Presorted  First-Class                  179  x                     pes.  =  S 

Sinolo-Piece  Rate                     .200  x                    ocs  =  $ 

Nonstandard  Surcharge 
(If  Applicable) 
Presorted  Rrst-Oass 
and  Carrier  Route                 .05    x                    pes  sS 

Sinole-Piece  Rate                   11     x                     pes  =$ 
*  Available  only  lor  Automation-Comaatible  Cards  (OMM  0820) 

ZIP+4  Barcoded  * 
,    (Nonpresoftea)              x                    dcs.>$ 

Carrier  Route                                   x                    ocs.  =  $ 

Presorted  First-Class                         x                    ocs.  =  $ 

Sinale-Piece  Ra!e                            x                   ocs.  3$ 

Nonstandard  Surcharge 
(If  Applicable) 
3/5-Digit  ZIP44  Barcoded. 
Presorted  First-Class. 
and  Canier  Route                  .05  x                   dcs.>$ 

Nonpresorted 

ZlP+4  Barcoded 

and  Single-Piece  Rate              1 1    x                     ocs.  =  S 

•  Available  only  tor  Automation-Cooipatible  Flats  (OMM  Ca20) 

Total  — Parte /carry  (ofrwifo/ form;                          $ 

Total- Part  D /Carry  to  front  of  form;                               S 

PS  Form  3600-n,  January  1995  (Reverse) 
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IMited  States  Postal  Service 

Statement  of  Mailing  With  Permit  Imprints 

Third-Class  Mail  (Nonprofit  Rates  Only) 


MAILEB;  Complete  aB  itema  by  typewriter,  pan,  or 


1 

« 

'5 


Post  OfNce  o(  Mailing 


Pemw  No. 


Perniif  Hotder's 
Name  A  Address 
(tncMeZWCode) 


Telephone  Mimber 


Saq.No. 


No. 


Aulh  to  use  nonprofit  rates?    I  CTAS  Oust.  Rel  (O 

(OMME370r 

D  Yes  D  No    


Name  &  Ad^ess  ol  Individual  or  Organoation  for 
Whicn  Maiing  Is  Prepared 
(It  othertnan  the  permit  hokfer) 


Authonzed  to  use  nonprofil  rMes?  (OMM  E370r 
Dves  Ono 


Na.SK*s 


No.Tiays 


ifyw 


Precasang  Category 

QLMMiKOMMCOSai 

OnMioMMcsao) 


■  racatpt 


(OMM  COO) 
a  MMhcwMi  Paroak 
(OMMeoSDI 

O  iMeMt  Pwoik  (oyai  C069 
aniaiirtiPawaii(nMMCO!iut 


USPS  Authonzed  M«ing  10  Code<s) 


No. 


Waighioia 
Sto^Pieoa 


NaOSiar 


Total  PiaoasnlMlins 


—  »  — .: pounds 


TottI  Watghl  ol  MaUng 


Name  and  Addrass  o(  Matog /^anr 
(Vo«Mraian«Mp«mirAoMar; 


E 


Sacking  Based  On  (OMM  M300) 
Dl25pcs.        Dl5ti«.         DboBi 


•  For  bdk  maangs  ol  artainaMcii  tuiiipatlbia  lattar-ates  niacas  (see  OUU  CatO).  go  to 
PmAonttMrsversaofttiislbrm.  ^"^ 

waigtiing  .20M  to.  fM37»  ok;  or  lass,  go  to  Part  8  on  the  reverBS  of  this  fomt 

■  FbrbUkmaingsofnonMlar«tespiscesrsMOMNfC»S>9w8ighing.20i6ni 
f3^37»  a£>  or  lass,  go  to  Part  C  on  ttia  revarso  ol  INs  tomL 

■  FdrbiAmaangsorillpiacwwaighingmoralhwi  J0Wfew(3L»7«aK,:;biillaaa«ian 
141  ft.  ffffj?  aejt  go  to  Part  0  on  the  revatss  of  ffUs  foniL 


a  Addttonal  PMiage  Payment  (SMS  raasons; 

D  SinjM'iece  Rate      D  NonMwdardSuithaige     D  Speeial8aniee(SkMe«y; 


Is  amicabie  bua^per-piece  rale 
D  Yes  a  No 


to  each  piece?  rFiwm  3BD»V/aqulrM9 


The  svwhM  ol  a  mailsr  cirtiaas  SM  (1)  tw  matng  does  not « 
other  pacHns  er  organizaiiona  that  an  not  auSmtnd  to  niM  « 
behalf  of  or  pioducad  tor  anoMr  pman  er  oigniMlan  not  au 
lag^iion  oMdal.  is  rsquirad  orarihoftaad  by  tw  Naaonai  VMar 


(Fnni 
Sidg) 


> 


Ho. 


Check  AD  That  ApfXy 

O  Centralized  Postage  Payment 
a  Plant  Loaded  at 
O  Plant-Verified  Drop  ShipmenI  to 
O  Entered  at 

OOiig.  OOestA/OZIP 

DOrig.  D0«SLSCF30ZIP 

DOrig.  DOestBMC. 


PaitA 


Parte 


Parte 


PattD 


ParPt. 


$ 


*$ 


Total  Postage 


OMME370:(2)onlySia 


risbsinp 


tomalai  

Aeloltsaftandmataaba 


(4)1 


The  submissian  of  a  taKa.  fcaaoui.  orlnudulani 
penally  of  up  to  $5,000  and  an 


(ajS^slaneiet 
_  has  not  bean  iMdamfean  by  tie  maiJer  on 
at  Ms  oMoa;  (S)  ate  Ma««  «  mad*  by  a  voting 
tor  and  aaraaa  to  pay,  aubfaet  IB  I 

flfttm 
me 

c<>»icetieawaiaatito<yctoinmiiia)baiwpoaid010SC3eiB). 


•■tr^ ""'  '■■~'— .  •■  ofivu  «•  mmnuumi  sy  via  iiaauw  vnar  iiyMitl^"!  Ml  01  188k  «H  m  I  •■  te  l^te  ^  ^rf  ^a^  ki  iww  mMmm - 


I  hereby  cwttfytltatai. 
standarda  (or  address  and 


forew 


'Sin«rt»«««P.— iiu.urf^>w*,p^in.,M.p..i— j— I ,^ r-itlVflTrwJitll<aMlMllllln.Jli.JJLljp' 


CAS8WUSS 


PS  Forni  360241.  Jmaiy  1866 
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Form  3602-N  —  Third-Class  Nonprofit  Rate  —  Permit  Imprint 


Postage  Com  lutation  —  Bulk  Rates 


Entiy  PrMOfV 

Discount      Automalion 
QfAny)         Discowtt 


Net       Count 
Rate     (Pcs/Lbs) 


Qiirge 


&*y  F»rMort^ 

D«count        Automation 
(If  Any)  Discounts 


Net       Count 
Rate     (Pcs/Lbs) 


Automation-Conipatible  LMlar  (OMM  CS10) 


3~      Non-nAutomation-Conipatible  Letter 
^"^        .2086lb.^l97Soz.;orless 


None 


BMC 
Entry 


SCF 
Entry 


DOU 
Entry 


Satufatkxi  W/S 
Camer  Route 
5-Digit  Barcoded 
3-Oigit  Barcoded 
3/5-Digit  ZIP+4 
3/5-Oigit  Prasoft 
Basic  Barcoded 
Basic  ZIP44 
BasK 

Saturation  W/S 
Camer  Route 
5-Digit  Barcoded 
3-Digit  Barcoded 
3/5-Digit  ZIP+4 
3/5-Digit  Presort 
Basic  Barcoded 
Basic  ZlP'f4 
Basic 

Saturation  W/S 
Camer  Route 
S-Digit  Barcoded 
3-Oigit  Barcoded 
3/5-Oigit  ZIP+4 
3/5-DiQit  Presort 
Basic  Barcoded 
Basic  ZIP+4 
Basic 

Saturation  W/S 
Camer  Route 


.079  X . 
.062  X. 
.089  X. 
.097  X. 

103  X. 

107  X. 

102  X. 

113x. 

120  X. 

.067  X. 
.070  X. 
.077  X. 
.085  X. 
.091  X. 
.095  X. 
.090  X. 

101  X. 
108x. 

.061  X. 
.064  X. 
.071  X  . 
:079x. 
.085  X. 
.089  X. 
.064  X. 
.095  X. 

102  X. 

.056  X. 
.059  X. 


.pes 
.pes 

pes 
pes 
.pes 
pes 
pes 
pes 
pes 

pes 
pes 

pes 
pes 
pes 
pes, 
pes 
pes 
pes 

.  pes 
pes 
pes 
pes 
pes 
pes 
pes 
pes 
pes 

pes 

pes 


>s. 
=$. 
»$. 
=$. 
=$. 
=$. 
=$. 

=$. 

=$. 
=  $. 
«$. 
«$. 
=$. 
=  $. 
=$. 
=$. 

=  $. 
=  $. 
=  $. 
=  $. 
=  $. 
=  $. 
=  $. 
=  $. 
=  $. 

=  $. 
=  $. 


n       Check   a  Lattar**    O  Automation^ompatible  Rat  (DMM  C820) 
one:       D  Ottiar  Nonletter  —  More  than  .2086  lb.  (3.3375  oz.) 
but  less  than  \J0  lb.  (16.0  oz.) 


Total  —  Part  A  ^Carry  to  front  of  form) 


Check  one:  D  Automation-Compatible  Flat  (DMM  C820) 
D  Other  Nonletter  —  .2086  lb.  (3.3376  ox.)  or 


None    Saturation  W/S  116  x. 

125-pc  W/S  121  X  . 

Camer  Route  123  x. 

3/5-Digit  ZIP+4  Barcoded'  138  x. 

3/5-DJgrt  Presort  156x. 

Basic  Zl  P+4  Barcoded'  1 44  x  . 

Basic  170  X. 

BMC     Saturation  W/S  104  x  . 

Entry     125-pc  W/S  109  x. 

Garner  Route  .111  x  . 

3/5-Oigit  Zl  P+4  Barcoded'  1 26  x . 

3/5-Diait  Presort  144x, 

Basic  ZIP+4  Barcoded'  1 32  x  . 

Basic  158  X. 

SCF      Saturation  W/S  .098  x  . 

Entry    125-pc  W/S  103  x. 

Camer  Route  105  x  . 

3/5-Digit  ZiP+4  Barcoded'  120  x  . 

3/S-Digit  Presort  138x. 

Basic  ZIP+4  Barcoded'  126  x. 

Basic  152  x  . 

DOU      Saturation  W/S  .093  x  . 

Entry     125-pc.  W/S  .098  x. 

Camer  Route  100  x  . 


pes 
pes 
pes 
pes 
pes 
pes 
pes. 

pes 
pes 
pes 
pes 

pes 
pes 
pes 

pes 
pes 
pes 
pes. 
pes 
pes 
pes 

pes 
pes 
pes 


=  $. 

=  $. 
=  $. 
-$. 
=  $. 
»$. 
=  $. 

»$. 
=  $. 
=  $: 
=  $. 
=  $. 
=  s. 
=  $. 

=  $. 

=  $. 
=  $. 

=  $. 
=  $. 
=  $. 

=  $. 

=  $. 
=  $. 


'Available  only  for  Automation-Compatible  Rats  (DMM  C820) 


Charge 


None 


BMC 
Entry 


SCF 
Entry 


DOU 
Entry 


Saturation  W/S 
Canier  Route 
3/5-Digit  Presort 
Basic 

Saturation  W/S 
Canier  Route 
3/5-Digit  Presort 
Basic 

Saturation  W/S 
Carrier  Route 
3/5-Digit  Presort 
Basic 

Saturation  W/S 
Camer  Route 


.079  X 
.082  x 
.107  X 
.120x 

.067  X 
.070  X 
.095  X 
.108  X 

.061  X 
.064  X 
.089  X 
102  X 

.056  X 
.059  X 


pes 
pes 
pes 
pes 

pes 
pes 
pes 
pes 

pes 
pes 
pes 

pes 

pes 

pes 


=  $. 

=  $. 

=  $. 
=  $. 

=  $. 
=  $. 
=  $. 
=  $. 

=  $. 
=  $. 
=  $. 
=  $. 

=  $. 
=  $. 


Total  —  Part  B  (Carry  to  front  ot  form) 


None 


BMC 

Entry 


Saturation  W/S 

plus 
125-pe.  W/S  •* 

plus 
Camer  Route 

plus 
3/5-Digit  ZIP+4  Barcoded* 

plus 
3/5-Digit  Presort 

plus 
Basic  ZIP+4  Barcoded* 

plus 
Basic 

plus 

Saturation  W/S 

plus 
125-pc.  W/S  ** 

plus 
Carrier  Route 

plus 
3/5-Digit  ZIP+4  Barcoded* 

plus 
3/5-Oigit  Presort 

plus 
B^^w  ZIP+4  Barcoded' 

pkjs 


SCF 
Entry 


DOU 
Entry 


plus 

Saturation  W/S 

plus 
125-pc.  W/S** 

plus 
Camer  Route 

plus 
3/5-Digit  ZIP+4  Barcoded* 

plus 
3/S-Oigit  Presort 

plus 
Basic  ZIP+4  Barcoded* 

plus 
Basic 

plus 

Saturation  W/S 

plus 
125-pc.  W/S  '• 

plus 
Camer  Route 

plus 


.019  X. 
.465  X. 
.024  X. 
.465  X. 
.026  X. 
.465  X. 
.041  X. 
.465  X. 
.059  X. 
.465  X. 
.047  X. 
.465  X. 
.073  X. 
.465  X. 

.019  X. 
.405  X. 
.024  X. 
.405  X. 
.026  X. 
.405  X. 
.041  X. 
.405  X. 
.059  X. 
.405  X. 
.047  X. 
.405  X. 
.073  X. 
.405  X. 

.019  X. 
.381  X. 
.024  X. 
.381  X. 
.026  X. 
.381  X. 
.041  X. 
.381  X. 
.059  X. 
.381  X. 
.047  X. 
.381  X. 
.073  X. 
.381  X. 

.019  X. 
.357  X. 
.024  X. 
.357  X. 
.026  X. 
.357  X. 


-$- 
>$_ 
=  $- 
=  $_ 
=  $- 
=  $- 
=  $- 
=  $_ 
=  $- 
=  $_ 
=  $- 
=  $_ 
=  $_ 
=  $_ 

=  $_ 

=  $_ 
=  $- 
=  $- 
=  $_ 
=  $_ 
=  $. 
=  $_ 
=  $- 
=  $_ 
=>$- 
=  $_ 
=  $_ 
=  $_ 

=  $_ 
=  $_ 
=  $_ 
=  $- 
=  $- 
=  $. 
=  $- 
=  $- 
=  $. 
=  $_ 
=  $. 
=  $_ 
=  $. 
=  $_ 

=  $- 

=  $_ 
=  $- 
=  $_ 
=  $_ 

lbs.  »  $_ 


pes 
hs 
pes 
lbs 
pes 
lbs 
pes 
lbs 
pes 
lbs. 

pes 
lbs. 

pes 

lbs 

pes 

lbs. 

pes. 

lbs. 

pes 


pes 
lbs. 
pes 

lbs 
pes 
lbs. 

pes 
lbs. 
pes. 
lbs. 
pes 
lbs. 
pes 
lbs. 

pes 
lbs. 
pes. 
bs. 
pes 


'Available  only  for  Automation -Cornpatible  Flats  (DMM  C820) 
**l-etter-size  pieces  may  not  be  claimed  at  125-piece  W/S  rate 


Total  —  Part  C  (Ctrry  to  front  of  form) 


Total  —  Part  D  (Carry  to  front  of  form) 


PS  Form  3602-N.  January  1995  (Reverse) 
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United  States  Postal  Service 

Statement  of  Mailing  With  Meter  or  Precanceled  Postage  Affixed 

Bulk  Third-Class  Mail  (Regular  or  Nonprofit  Rates) 

MAILER;  Cowplia  11  Homa  bytypewrifr.  paJTcrT 


Post  Office  o(  Mading 


Pemli  No. 


Permi  Hoklef's 
Name  AAddress 
(Include  ZIP  Code) 


Federal  Agancy  Com  Cod* 


Taleptana  Nunttar 


Attfhoiized  to  use  rwnprDfit  laiei?  (DMM  E370)' 
DVe.  Qno 


lSaq.Na 


HacaviMaL 


No. 


WWgMola 
StagteP^BBa 


No.Ti«y« 


Processing  Caiagoiy 

OLMMnaMMCOBOl 
ORmUMMCOSO) 


(DM*  can) 


(DMMCOSOI 

OinwftmPunmfomtooeat 

O  OMUtPareMKDMM  COSO) 


Na 


No.0«iar 


MeOiod  ol  Payman 
Q  Meier  Postage 
D  Precanceled  Stamps 


USPS  Authonzad  Maiimg  10  Codeis) 


C 
O 

I 

E 
o 
o 

S 

m 
o 


Name  &  Address  of  Individual  or  OiganaSon  lor  Which 
Mailing  Is  Prepared  (If  other  ifmn  ihe  penrti  hoUer) 


Authonzed  to  use  nonpcolit  fates?  (DIMM  E370)* 


■  For  iMlk  mailings  of 
reverse  of  lt«s  form. 

■  For  txilc  maSngs  of 

(X3071et.)oil»»»(or 


Tom 


Total  WaigM  of  MaAng 


pounds 


ol  Maiing  Agent* 

(If  ctmmmtmpennli  holder) 


Sacking  Based  On  (0MMM300) 
DiZSpea.         DlSlis.        Deoth 


(tae  OMW  CaiOil  go  10  Part  A  on  the 

CmOmiCOeoiJmiffmtMtttb. 
^  9>  to  tat  B  on  the  meiae  of  Ms  form. 


(orJ0$6m.(3MnoaJorlmotcriionpromK9i>»PmtC^nWmllmmmctti!t^ 

■  ^Wkmaiiingsofallpiee«B^soeOMMCDap)welBhlnoiMiBai«JW».i3L«naiJftfJB«i 
ffJ»7»«Albfm>,pr»«ltfb«ltee.WM,ii,ai.^cna9oiBPmOontJ^^^a^ 


D  AddHlonel  Postage  Payment  estate  flaason^ 
D  Single^'iece  Rate       D  Nonsfidenl  Surcharge 


Is  additional  tMjiK  pound  tale  paid  by  pennit  impiini?  pfiCe-A  or -M 


D  SpeeialSanfce/at>eoi»j 


Postage 
(From 

M0Vtf80 

SkM) 


> 


Ma  Pieces 


Cheek  All  That  Apply  ruSPS  Ony» 
D  Centfakzad  Postage  Payment 
O  Piani  i^wdad  to 
a  Piani-Vamad  Drop  Sh^xneni  lo 
D  OMM  0C72  Oiop  Sh^mam  10 
DBMAU  Entry  at 

□  Ohg.  ODa«.A/OZIP 

DOrig.  aOeitSCF3021P 

DOflg.  aOoaLBMC 


Part  A 


Parte 


Parte 


PartD 


$ 


a  Yes     Ofto 


Postage  affixed  at  (Check  One) 

DConectRate        nijweslRate        D  Neither  (DMM  P300) 


RaiaiFeeParPa' 
$  s  $ 


Total  Postage 


— pes.i$_ s  l.ess  Total  Affixed 


Net  Postage  Due 


$  - 


a 
u 

c 

s 


Witt,  o.r»r  parsers  or  organization,  thtt  ^ ,«  ZcSSio  «l  i-IpSu^^mtirJio^^  '1*111'^ '=~'**~"  '"*^ 

on  bohaH  01  or  p,o<Joced  for  ano(h«  pa««»  or  o.g«tolion  no*  mi»SSSi^^Sm1Z^Z!»S^^^,^  ^T^h^,TJ^  urxJerjaken  by  n>e  ma-er 
regretration  offioal,  is  requinMJ  or  authorized  toy  SwNalional  VmrniZ^n!a^r^t»^J!f^f^^^^^J!^  ^^  "*  "*'''"*  ''  '™*  *>>  a  voting 
prescrit«rt  t,y  posuu  lavys  and  regutalions.  any^IevanTdSendi  2SS?S,^^i^'  ^«^  lrt,^lJSl^'3i!22!L'°  ^^-  ***"  '°  ""^"^ 

Ihereby  certify  that  all  information  fumiahed  on  this  fona  ia  aecurata  and  Injthful.  that  this  mailing  maett  all  aoolicabte  ca«:<um««sc — 
standard,  lor  .ddres.  and  borco^  accuracy,  and  that  to  m,,arU  preaantmi  qu^SS  tor  tl!!S^Xlig J^gj  ^^^^/^^^S 


•Signature  o.  Pernrt  rioWer  or  Agen.  f8ompmc«»/ and  »9»nr  are  l»*to  tar  «ypo«faBeoto(ic,ency»icu/TBd; 


C 

O 

« 


CA 

3 


Slngl»4>lec«  Weight 


Check  One 


.  Vsrlf!<-.4tion 
'  Not  Scheduled 


p.  Presort  VeriflcaDon 

'-'  Peilormed  as  SchedUed 


Telephone  Njmtier 


Are  the  HgwaaM  Mt  adHMad  fram  maUafe  entrtae? 


Dree      n  Ho 


•  •Yea.' 


JCERm^  mat  thl»  maUing  >ws  bean  lnsp«nsd  cencarning:  (1)  aO^MKy  for  the  lala  ol  poataoe  ciakoad:  ca  annar 


signature  olWeiflltar 


PS  Form  3602-PC,  January  1995 


Sromtieit) 


Round  stamp  fAsoKtrM/ 
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llnitAli  Ctafae  Dne.*Al  c^^,:^^ 


tiiiiViJi 


Form  3602-PC  —  Third-Class  Regular  orlNonprofit  Rates  —  Postage  Affixed 


Postage  Com  Mitation  —  Bulic  Rates 


NM 


Bury  

(tfAry)         Oiscounis 
Q      Aiitomttion-ComiMMiMtUttor  (DMM  C«1Q» 


Count 

(Pest 


Ctfga 


Nora    Saturation  W/S 
Carrier  Route 
S4)igit  Bwcoded 
3-Oigit  Barcoded 
3«-ngitZIP44 
a^S-Ogit  Presort 
BoicaP^Bwooded 
BMicZIP^ 

BMC    SahraUon  VWS 

Enenf    Cwiter  Route 
'    SOgHBefooded 
3-Oigit  Barcoded 
aSOigllZIP^ 
a/5-Oigit  Presort 
BtttebP*4' 
Basic  Z)P>4 
Basic 

SCF     SaturaaonW/S 

Entry    Center  Route 
'    54)igitBaroodad 
9-OiQlt  Barcoded 
3«-0igMZIP-»4 


Basic  2lP-f4eercodad 
Basic  ZIP44 
Basic 

OOU     Saturation  W/S 
Entry    Carrier  Route 


.|w.-f. 
.pce.B$. 

.pcs.>t. 

.PCB.>$. 

.pcs.»$. 
.pcs.>$. 
.  pcs.sS. 
.  pcs.»$. 
.  pcs.>$. 

.pcs.-$. 

.  pCS.B$. 
.PCS.B$. 
.pCS.s$. 

.  pcs.>$. 
.pcs.>$. 
.pcs.>$. 
.pce.-|. 

.pCS.a$. 

.pcs-$. 

.  pcs.c$. 

.PCS.3$. 

.pcs.-$. 

.pcs.-$. 

.pCS.B$. 

.pcs.-$. 
.pcs.>$. 

.pCS.-$. 


pct.><. 

pcs.«$. 


'  Show  adMal  amotM 
duatoreaeltpiae*. 


tMlMS  dM  on  frorv. 


Br*nr  Praeoit/ 

Discount        Aulomatior 
Of*n)0  Disoounis 


Rate< 


Count 
(Pea) 


Total  — Part  A  fCanry  to  front  of  toon;- 


ChackOna:  D 
D 


f. 


ceso) 

NonMlsr— .2067  ».  (U07T  oi:>or  I 


Nora    Saturation  W/S 
125-pc.W/S 
Carrier  Route 
»&4)igit  Z]P«4  Barcoded* 
3/54)igit  Presort 
Basic  Z1P-H4  Barcoded* 
Basic 

BMC     Saturation  W/S 
EiMy    125^«c.VWS 

CarrterRoule 

a/5-Oiglt  ZIP>4  Barcoded* 

a/S-Ol^  Presort 

Basic  ZIP^  Barcoded* 

Basic 

8CF      Saturation  W/S 
Entry    125^.  W/S 

Carrier  Route 

3/5-Oigit  ZiP^  Barcoded* 

3/5-Digit  Presort 
Basic  ZIP+4  Barcoded* 
Basic 

OOU     Saturation  W/S 
Entry    125^>C.W/S 
CarriarRoute 


.  pcs.>S. 
.pcs.>$. 

.  pcs-^S. 

.  pes.  >  S . 

.PGS.>$. 

.pce.-$. 
.  pcs.>$. 

.pcs.>$. 

.  pes.  E  s . 
.  pcs.s$. 
.  pes.  c$. 

.  pes.  s$. 

.  PCS.S$. 


Total  — Part  B/Csrry  to  »wi>o»<lpnw;      8 

gj      Checfc  One;  g  Latter-    O  JMaamatiBn  roanpaUhle  Hat 

O  Other  Menletter— Mora  «MWJWy»i.<gL30Waaj 

EntBftm  applicable  rait  far  emahpltoBcompuMmatactlbtfl  in 
DUklE312 1 


.  pcs.«$. 
.pcs.sS. 
.  pes.  >$. 
.  pcs.B$. 
.  pes.  =  $  . 
.  pes.  =  $. 

.  POB.  s$. 


pcs.sS_ 
.  pcs.  =  $,_ 
.  pcs.  =  $_ 


*Awi>SblecolylofAu»omaBon-Ooinpetitilenaa(DtilMCaa)) 
TolM— Parte  fCsrry  to  front  Of  IbrwM 


PS  Form  3602-PC.  Jtnuary  199S  (Raimsei 


Charge' 


n      Moil  AMtuiiiaUiiii  rimnialBia  Laltor  Jtn  tt.  (X3(inox^ot 
(JO0$m.(»JS7$oa^orlaa»tornpnpnm 


Nora 


BMC 
Entry 

9CF 
Entry 


OOU 
Entry 


Saturation  W/S 
Carrier  Route 
a/5-Digit  Presort 


Saturation  W/S 
Carrier  Route 
3fi-0iglt  Presort 
Basic 

Saturation  W/S 

CarriarRoute 

3/5-Oig«Prsaott 


Saturation  W/8 
Carriar  Routs 


pes., 
pes., 
pes." 
pes.. 

PC8.= 

pes.. 
,  pes.: 
.  pes.. 

pes.. 

.  pes.. 

pes.. 

pes.. 

.  pes.. 
pcs.= 


Saturation  W/S 
125^)C.W/S" 
Carrier  Route 
3/S-Oigit  aP^Baiooded* 
S'S-Olgtt  Preaort 
Basic  Zff>44Barcodsd* 


.  pes.  X  $_ 
.pcr-$. 

.pCS.s$. 

.  pes■<.$- 
.pos.-S- 
.  pcs.a$. 
.pes.  =  $_ 


BMC     SaturaHonW/S 
Entry     12S-pc.  W/S** 

CarriarRoute 

3/S-Oigll  ZiP44  Barcoded* 

3/SOigit  Presort 

Besic  ZIP44  Bareoded* 

Basic 


SCF       SaturationW/S 
Enby     125^-  W/S** 

CarriarRoute 

35-Oiglt  ZIP«4  Barcoded* 


.  pes.  =  $_ 
.  pes..:S_ 

.pes.-$_ 


.  pcs.«$_ 
.  pcs.>:$- 
.  pes. "  $_ 
.  pes.  =  $_ 


Basic  2lP-»4  Barcoded* 

Basic 


OOU      SirturaHonW/S 
Entry     125-pc.W/S** 
CarriarRoute. 


.  pes.  >  $- 
.  pcs.»$- 
.  pes.a$. 
.  pcs.«$. 
.  pes.  X  S- 
.  pcs.s$. 
.  pes.>$- 


.pes.s$- 
.  pes.  =  $. 
.  pcs.-$_ 


*  AvaMbte  onty  for  AuRMMMMKCompaHbii  HMi  (DMM  CttO) 
-ljlWr-atoepiecMCWWwtbecli*iwdatiwt25DleeeW«S»Me 


Total— Part  O  (Canytekoatattoimi 
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United  States  Postal  Service 

*     PS^j-^erlfled  Drop  Shipment  (PVDS)  Consolidated  Mailing  Statement  Register 
mird-Class  Mail  (Special  Rates  Only:  Pennit  Imprint) 

Post  Office  of  PVOS  Origin 


Mailing  Cyde  or  Job  Kumber  and  Description 


Date 


PeriTMNufnoer 


Permii  Holder's  Name  «  Address  (Include  ZIP*4) 


CTAS  Customer  Reference  10  . 

Aultioiued  to  Use  Nonprofit  Rates?  r-i  i— i 

aM4ME370)  P"Ves     □  No 


(DMME370) 

Telephone  Number  of  Permit  MoWer 


Walk-Sequence  Update  Date 


Name  &  Addraas  of  Ma*ng  Agent /// nor  pemMT  fioMw^ 


Pmrwiino  Caiaqoqf  (DMM  COSO) 
□  toners  DRals  D 


Round  Stamp 


Name  &  Address  of  Individual  or  Organization  for  Whirt 
Maidng  1$  Prepared  (If  not  permn  holder) 


AMhorized  to  Use  Nonprefil  Rates?     

(D»ME3n) D  Yes     Q  No 


Irregular 


Postage  Category  fFfom  mmse/ 
OiaetiASTtiatAaaly    Da     Db     Dc     Do 


Comainar  Type  and  Amount  for  Job 
•■so*  ^^^.^  Tray- 


f—f  Outside 
i-J  Parcels 


Other. 


Enter  the  following  information  lor  each  irwikng  lepm— mid  in  ii<i«  m»«..iii^M|||.    h  -— —  i^.^  g,- :.: -  - '. 

cona^ining the smne  .nfom^tion m the *»^n»^o!^m!!^!!^^  "K>«  ipece  •  needed,  anach  a  pnmout 


,--"'        10  Code 


/ 


PC  a  ZIP 
of  Mailing 


/ 


/ 


^ 


/ 


/ 


Piece 
Weight 


/ 


/ 


Z 


/ 


/ 


Total  No. 
Statamants 


Entry 
Disc 


Lavsl 


*  PlooeaflJjs.  '  ***»• 


Number  of 
Containars 


Combined  total  of  aD  pieces  at  each  rate 
category  must  be  entered  In  afipropnate  lines 
on  reverse. 


Signature  of  Weigher 


Weight 


Posuge 


Total  From  Attachments 


Total  All  MaUing  Statements 


G  Sin^e-Piece  Rate 

D  MklianI  Pgfiagg  Paynm />tnacA  laaons; 

D  Special  Services 


^^T^.  1^  a  ia«_  io.i«us,  0.  t„uauient  naitiTwii  iny  ««ua  n  kmraomMM  alivWSyemaiidilineolupio  $10,000 

The  signMwe  01  •  nwilw  ciniies 
■re  not  atftiorsad  10  mM  al  H 
•nsilai  v)ecial  buk  ttrnMHtss 


No. 


Rate/Fee  Per  I  Postage 
.Piece  ' 


Grand  Total  Postage 


apwif 


.™»SSS  «  mtaS«?Tsi^.i2i1h2Lii'in  ^^ '"-'"  '■■I''**""""  ^  *•  mewronmhii  of  or  praduM  for  rarMTpaiion  0i^naMlan>«7^^«dM 


I  hereby  certify  that  all  Intormatian  furnished  on  this  loim  is  aocuiate  and 
truthful,  that  this  mailing  meets  all  applicable  CASSAIASS  stanitenls  tar 
address  and  barcode  accuracy,  and  that  the  matsrial  pfaienwd  qutflies  lor 
the  rates  ol  postage  claimed. 


PS  Form  3602-PVN,  January  1995 


Signature  of  Permit  Holder  or  Agent  fSotfi  pnnctH/ and  agenf  a  re  AsMe 
for  any  postage  (MSoisnc)' incurred./ 


Telephone  Number 
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Form  3602-PVN  —  Third-Class  Nonpn  ffit  Rate  —  Permit  Imprint 


Postage  Comf  utation  —  Bulk  Rates 


Entry 

Otocount 

(HAny) 


PresorV 

Automation 

Oiscounis 


Net       Count 
Rale     (Pea/Lbs) 


AHtomalion-Coinpalibte  Latiw  (OUM  C«10) 


Nona  A1  Saturation  W/S 

A2  Canter  Route 

A3  5-Digit  Barcoded 

A4  3-Otgit  Barcodad 

As  3/5-oSgit  ZIP+4 

A6  3/5-Oigrt  Presort 

<    A7  Basic  Barcoded 

A8  Basic  Z]P>4 

A9  Basic 

BMC  A10  Saturation  W/S 
Entrv  A1 1  Carrier  Route 
'  A12  5-Digit  Barcoded 
A13  3-Oi^  Barcoded 
A14  3/5^lgitZlP>4 
A15  3/5-Digit  Presort 
A16  Basic  Barcoded 
A17  Basic  ZIP>4 
A18  Basic 

SCF    A1 9  Saturation  W/S   . 

Entry  A20  Carrier  Route 
A21  5-Digit  Barcoded 
A22  3-Digrt  Barcoded 
A23  3/5-Digit  ZIP+4 
A24  3/5-Oigrt  Presort 
A25  Basic  Barcoded 
A26  Basic  ZIP«4 
A27  Basic 

OOU    A28  Saturation  W/S 
Entry  A29  Camer  Route 


.079  k. 
.082x. 
.089X. 
.097  X. 

t03x. 

107  X. 

102x. 

113x. 

120x. 

.067  X. 
.070  X. 
.077  X. 
.085  X. 
.091  X. 
.095  X. 
.090  X. 

101  X. 
lOBx. 

.061  X. 
.064x. 
071  X. 
.079  X. 
.085  X. 
.089x. 
.084  X. 
.095  k. 

102  X. 

.056  X. 
.059k. 


.|3CS. 


.pes. 


.pes. 


.pes. 


.pes.  < 
.pes. ' 


.pes.  = 


.pes. 


.pes. 


.pes.  s! 


.pes 

pes 

.pes. 


$_ 

$- 
$. 
S. 
pes.  2$. 
$. 
$- 
$. 
$. 


.pes.  =  J 


.pcs.  =  ! 


.pes. 
.pes. 


.pes. 
.pes. 


.pes. 
.pes. 
.pes. 


.pes.  = 


.pes. 
.pes. 


.pcs.= 
.pes.  = 


.pes.  = 


Total  — Part  A 


n   Check    a  Autontation-ConipatibleFlat(0MMC820) 
■^      -  D  Other  Nonteltef- .2086  lb.  (3J37SOZ.)  Of' 


one: 

None  CI    Saturation  W/S  1 16  x . 

C2    125-pc.  W/S  121  X. 

C3    Camer  Route  123x. 

C4    3/5-Digit ZiP-Hl Barcoded*  138 x. 

C5    3/5-Digit  Presort  156  x. 

C6    Basic  ZIP+4  Barcoded*  144  x . 

C7    Basic  170x. 

BUC  C8    Saturation  W/S  104x. 

Entry  C9    125-pc.  W/S  109  x. 

CIO  Carrier  Route  lllx. 

C11  3/5-Digit ZIP+4  Barcoded*  126x. 

C12  3/5Digit Presort.  144 x . 

C13  Basic  ZIP+4  Barcoded*  132  x . 

C1 4  Basic  158  X. 


.pes 
.pes 


.pes 

-pes 
.pes. 


.pes 


.pes 

.pes 
.pes. 
.pes. 
.pes 


.pes 
.pes 


098  X. 

103x. 

105  X. 
C18  3/5-Digit  ZIP+4  Barcoded*  120  x. 
C19  3/5-Digit  Presort  138  x. 

C20  Basic  Zl  P+4  Barcoded*       1 26  x . 


SCF    CI  5  Saturation  W/S 
Entrv  C16  125-pc.  W/S 
CI  7  Carrier  Route 


.pes 

.pes 

.pes 
.pes 
.pes 


C21  Basic 

DOU   C22  Saturation  W/S 
Entry  C23  125-pc  W/S 
C24  Camer  Route 


152x. 

.093  X. 
.098  X. 
lOOx. 


.pes 
.pes. 


.pes 
.pes 


.pes 
.pes 


=  $- 
=  $_ 
=  $_ 
=  $_ 
=  $- 
=  $- 
=  $_ 

=  $_ 

=  $- 
=  $_ 
>$_ 
=  $- 

=  $- 

=  $- 
=  $- 
=  $. 
=  $. 
=  $. 
=  $- 
=  $- 

=  $. 
=  $. 
=  $. 


•Avaiiabie  only  lor  Automation-Cowipatible  Flats  (DMM  C820) 


Total  — Parte 


PS  Form  3602-PVN.  January  1995  (Reverse) 


Entry  Presort/ 

Discount         Automation 
(M  Any)  OiscourTts 


Net     Count 
Rate    (Pcs/U») 


iSr  Non-Automation-Compatible  Letter 
'^     .2086lb.(3J376oz.)orless 


Charge 


None  B1  SaUiration  W/S 

B2  Carrier  Routs 

B3  3/5-Digit  Presort 

B4  Basic 

BMC  B5  Saturation  W/S 

Entry  B6  Carrier  Route 

B7  3/5-Digit  Presort 

68  Basic 

SCF    B9    Saturation  W/S 
Entiv  B^O  Camer  RotMe 

Bit  3/S-Digit Presort 

B12  Basic 

DDU  B1 3  Saturation  W/S 
Entry  B14  Carrier  Route 


.079  X . 
.082  X. 

t07x. 

120  X. 

.067  X. 
.070  X. 

joesx. 

lOBx. 

.061  X. 
.064x. 
.089  X. 
102  X. 

.0S6x. 
.059  X. 


.pcs.=$. 
.pes.sS. 
.pes.  =  $. 
.pcs.  =  $. 

.pcs.  =  S. 
.pcs.  =  S. 


.pes. 
.pes 


.pes 
.pes 
.pes 


.pes 

.pes 
.pes 


=  $. 
=  $. 

=  $. 
=  $. 

=  $. 

=  $. 
=  $. 


Total  — PartB 


n   Check     a  Letter**    Q  Automation-Compatible  Flat  (DMM  C82(H 
'^  one:        O  Other  Nonletter  — More  than  .2086  lb.  (3.3376  oz.) 
but  less  than  1 .0  lb.  (16.0  oz.) 

None  01    Saturation  W/S  019  x pcs.  =  $ 

plus  .465  X lbs.  =  S 

D2    125-pc.  W/S"  .024  X pcs.  =  $ 

plus  .465  X lbs.  =  $ 

03    Carrier  Route  086  x pes.  =  $ 

plus  .465  X lbs.  =  $ 

D4    a'5-Digit  ZIP+4  Barcoded*  041  x pes.  =  $ 

plus  .465  X lbs.  =  $ 

05  3/5-Oigit  Presort  .059  x pes.  =  $ 

plus  .465  X lbs.  =  S 

06  Basic  ZlP+4  Barcoded*     .047  x pes.  =  $ 

phis  .465  X lbs.  =  $ 

07  Basic  073  x pes.  =  $ 

plus  .465  X lbs.  =  S 


BMC  06 

Entry 

09 

O10 

Oil 

012 

013 

014 

SCF    015 
Entry 

016 

017 
018 
019 
O20 
021 


Saturation  W/S 

plus 
125-pc.  W/S  ** 

plus 
Carrier  Route 


3/5-Oigit  ZlP+4  Barcoded' 

plus 
3/5-Oigit  Presort 

plus 
Basic  ZIP+4  Barcoded* 

plus 
Basic 

plus 

Saturation  W/S 

phis 
125-pe.  W/S  " 

phjs 
Carrier  Route 

plus 
3a-0igit  ZiP+4  Barcoded' 

plus 
3>'5-Oigit  Presort 

plus 
Basic  ZIP+4  Barcoded* 

plus 
Basic 

plus 


OOU  D22  Saturation  W/S 

'  023  ^2S■1>C  W/S  - 
phJS 
024  Carrier  Route 
plus 

*Avaflable  only  for  Automation-CoinpaBble  Flats  (OMM  C820) 
"letter-size  pieces  cannot  be  eMmed  at  12S-piece  W/S  rate 


.019  X  . 
.405  X. 
.024  X. 
.405  X. 
.026  X  . 
.405x. 
.041  X. 
.405  X. 
.059x. 
.405  X. 
.047  X  . 
.405x. 
.073  X  . 
.405  X. 

.019  X. 
.381  X. 
.024  K. 
.381  X. 
.026  X. 
.381  X  . 
'  .041  X  . 
.381  X. 
.059x. 
.381  X. 
.047  X  . 
.381  X. 
.073x. 
.381  X. 

.019  X. 
.357  X. 
.024  X. 
.357X  . 
.OBSx. 
J3S7X. 


.pes. 
.  lbs. 
.pes. 


lbs. 
.pes. 
.  lbs. 
.pes. 
.  lbs. 
.pes. 
.  lbs. 
.pes. 
.  lbs. 
.pes. 
.  lbs. 

.pes. 
.  lbs. 
.pes. 


lbs. 
.pes. 

.  lbs. 
.pes. 


lbs. 

.  lbs. 
.pes. 
.  lbs. 
.pes. 
.  lbs. 


=  $_ 
=  $_ 
=  $_ 
=  $- 
=  $_ 
=  $_ 
=  $_ 
=  $_ 
=  $_ 
=  $- 
=  $_ 
=  $- 
=  $_ 
=  $- 

=  $- 
=  $_ 
=  $_ 
=  $_ 
=  $_ 
=  $- 
=  $_ 
=  $. 
=  $- 
=  $. 
=  $. 
=  $. 
=  $_ 
=$- 


.  pes.  =  $- 
.«».  =  $- 
.  pes.  =  S- 
.«».  =  $- 

.  pes.  =  $_ 
.  Ibs.  =  $. 


Total- PartD 
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United  States  Postal  Service 

Plant-Verified  Drop  Shipment  (PVDS)  ConsoHdated  lyteiling  Statement  Register 
Tbird-Cfass  Mail  (Meter  or  Precanceled  Postage  Affixed  Bulk  Third-Class  Mail- 
Regular  or  Special  Rates) 


Poet  Office  of  PVDS  Ofig*i 


Mailing  Cyde  or  Job  Number  and  Oescnpiion 


PemM  Holder's  Name  &  Address  (Include  ZIP*4) 


CTAS  Cusnnwr  l^eiefanoe  10: . 


AuOwnzed  to  Use  Nonproft  Rates?  r-i  ■— ■ 

(DtmESm  •  □  Yet    □  Wo 


Teleptone  Number  oi  Penni  Hotdar 


Walk-Sequence  Ulpdato  IMe 


Name  A  Address  ol  IMng  Agen  r/r  nor  penn* /iaUar> 


frocm^m  Calagory  (DMU  COSO) 
D  Letters  D  Ftas  Q 


Round  Starnp 


Name  &  Address  o(  Individual  or  OrganizaKM)  lor  WtMch 
Msiling  Is  Prepared  (llnoipemm  hoUmi 


Arthonzed  to  Use  Nonptoiit  Rates?     ,-.  ^-, 

(0UME370) □  Yes      □  No 


Pmtage  Categoiy  (Fwm  reverse; 

Check  At  Thai  Apply    Da     Db     D  C    D  0 


□    Irregular 
Parcels 


P-,  Outside 
U  Pareets 


Container  Type  and  Amouni  tor  Job 
Seek Tray. 


Othfir. 


Erter  tt»e  folowing  iniormation  for  each  inaiilng  rapresenied  in  this  rnreriiliiiin    H  imrr  ttnn  inm  nMarm.  m.  mjuL^j-.u_i ~  I~l 

conta^^B  the  „^  rtom»aoo  .n  th.  ^>sne^^^^r^i!^^imJZ^^^  ..XKe  space  «  needed,  altacr,  a  pnntoo, 


MaiLSMft  ^.^' 

•          ''"iniim 

POftZIP 
of  Mailing 

Piec* 
Weight 

Entry 
Disc. 

t^eeoci 
Level 

P^    _  Number  of  _  -. 
""    *  Pieeee/Lba.  "  ***»• 

liumtorof 
Containers 

■*? — 

Weiglvt 

Postage 

/ 

X                             s 

■ 

r 

/ 

X                             s 

/ 

X                             s 

X                             s 

X                             s 

/ 

X                                         B 

X                             s 

X                              s 

X                                  = 

X                              s 

/ 

- 

X                             m 

/ 

X                             s 

/ 

X                             s 

/ 

X      •                       - 

/ 

X                                = 

/ 

. 

X                                s 

« 

/ 

X                                s 

/ 

X                                s 

/ . 

X                                  s 

X                             s 

/ 

X                             = 

/ 

X                             s 

/ 

X                             = 

/ 

X                             s 

/ 

"\ 

X                             s 

Total  No 
Statements 

Combined  total  of  all  pieces  at  each  rate 
ooieveise. 

Total  From  Attachmenta 

Total  Al  MaHing  Stataments 

s«gr«tureo!  Weigher 

D  Singte-Piece  Rate 

|_J  AAMuallHMUgBPayfnert  fArocft  raasonsl 

D  Special  Senitces 

No.  Pieces                         J 

X 

1 

Rate/Fee  Per 
Kece 

1 

Posiage 

■nposM  (31  use  3802). 

Grand  Total  Postage 

$ 

Th*  agnttun  ol  ■  maiv  owiiies  mat  ( « )  •«  fflaang  don  no  vWM  OMM  E370;  (2)  a%  <• 

•n not aulvxiad  10 mai alipedal bi* MM^taat «  '     ~      

mm  M  ipacial  buh  «iM«lBss  faMs  M  INS  oHiee:  (S) 

■nd  agiaai  lo  pay.  sut|M  to  appiili  pieicrtbad 

reasons.  (»  nik  «aim  ti  s^grad  (y  an  agent  tfw  apanr  carMn  tfut  >»  or  jfta  IS  aMhonie*  ft  (tei 

fteleMgtorjndJBwiBparanyaateenoat; 

I  hereby  cenNy  Ml  al  li<oma*on  lumiihed  on  Ms  iomi  is  accwaie 
and  truiMal,  that  these  meWngs  meal  al  applcaMa  CASSMASS 
standards  lor  address  and  bannde  accumcy.  and  that  the  material 
presented  quaWies  lor  the  rates  ol  postage  claimed. 
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Form  3602-PVPC  —  Third-Class  Regalar  or  Nonprofit  Rates  —  Postage  Affixed 


Postage  < 


)utation  —  Bulk  Rates 


Entiy  Presort/ 

Discount         Automation 
(It  Any) Discounts 


E! 


N«t       Count 

(PC8/li») 


aiMqe 


Automation^ompMibi*  Lcttar  (DMM  C810) 


Nona  A1  Saturation  W/S 

A2  Caniar  Route 

A3  5-Digit  Baicoded 

A4  3-Digit  Barcoded 

AS  3/5-DigitZIP-^ 

A6  3/5-Dtgit  Presort 

A7  BasicBarcoded 

AS  Basic  ZIP-H« 

A9  Basic 


BMC 

Entry 


A10  Saturation  W/S 
A11  Carrier  Route 
A12  5-Oigit  Barcoded 
A13  S-Oioit  Barcoded 
A14  a^Digit  ZIP-)4 
A15  3/5-Diait  Presort 
A16  BasicBarcoded 
A17  Basic  ZIP-f4 
A18  Basic 


SCF    A1 9  Saturation  W/S 
Entry  A20  Carrier  Route 
A21  5-Digit  Barcoded 
A22  3-Oigit  Barcoded 
A23  3/5-Di9itZIP*4 
A24  3/5-Dioit  Presort 
A2S  Basic  Barcoded 
A26  Basic  ZtP-f4 
A27  Basic 

OOU    A28  Saturation  W/S 
Entry  A29  Carrier  Route 


.pes. 

-pea. 


.pes. 


.pes. 
.pes. 
-pes. 
.pes. 
.pes. 
.pes. 


-pes. 

.pes. 


.pes. 


.pes 
-pes 
.pes. 
.pes. 

.pes. 
-pes 


.pes 
.pes. 


.pes 


.pes. 


.pes. 


.pes. 


.pes 

.pes. 
.pes. 


-pes 


.pes 


Telal  —  PartA  $_ 

B — 

Check  one:  O  Automation-Compatible  Flat  (DMM  C050) 

D  Other  Nonlettar  —  .2067  ■>.  (3.3071  oz.)  or  less 
(.2086  lb.  (3.3376  oz.)  or  less  for  nonprofit) 


Nona  C1  Saturation  W/S 

C2  125-pc.  W/S 

C3  Carrier  Route 

04  3/5-DigitZiP-»4  Barcoded* 

C5  3/5-Digrt  Presort 

C6  Basic  ZIP+4  Barcoded* 

07  Basic 

BMC  C8    Saturation  W/S 
Entry  C9    125-pc.  W/S 

CIO  Carrier  Route 

C11  3/5-Digit  ZIP+4  Barcoded* 

C12  3/5-Digit  Presort 

013  Basic  2lP+4  Barcoded* 

CI  4  Basic 

SCF    CIS  Saturation  Vi//S 
Entry  C16  125-pc.  W.'S 

CI 7  Camer  Route 

CIS  3/5-Digit  ZIP+4  Barcoded* 

C19  a'5-Digit  Presort 

C20  Basic  ZIP*4  Barcoded* 

021  Basic 

ODU    022  Saturation  W/S 
Entry  023  i25-pc  W/S 
C24  Garner  Route 


.pes 


.pes 

.pes 


.pes 
-pes 

.pes. 
.pes. 


—  pes. 
_pcs. 
_pcs 
_pcs 

—  pes 
_pcs 
_pcs. 

pes, 

_pcs. 
_pcs 
_pcs. 
_pcs 
_pcs 

—  pes 

_pcs 
_pcs 
_pcs 


=$. 
=  $. 
=  $. 
=$. 
=  $- 
=  $. 
==$. 

=  $. 
=$. 
=  $. 
=  $. 
=  $- 
=  $. 
=  $- 

=$- 
=  $. 
=  $. 
=  $. 
=$. 
=  $. 
=$. 

=  $. 
=$. 
=  $. 


•Available  only  tor  Aulomation-Compatibte  Flats  (DMM  C820) 


Entry  Praaort/ 

Discount         Automation 
(HAny)  Discounts 


Nat     Count 
Bate    (Pcs/lbs) 


Charge 


Non-AutoiTMrtion-Compatibla  l-ctlef  .2067  lb.  (3  J071  oz.)  or  lasa 
(.2066  lb.  (3 J376  OZ.)  or  less  for  nonprofit) 


NonaBI  Saturation  W/S 

B2  CarrierRoule 

B3  3/S-Digit  Presort 

B4  Basic 

BMC  B5  SaturationW/S 

Entry  B6  Carrier  Route 

B7  3/5-Digit  Presort 

B8  Basic 

SCF   B9    Saturation  W/S 
Entry  BIO  Carrier  Route 

B11  3/5-Digit  Presort 

B12  Basic 

OOU  B13  Saturation  W/S 
Entry  B14  Carrier  Route 


.pes 
.pes. 


.pes 
.pes. 


.pes 


.pes 


.pes. 


.pes. 
-pes 


.pes. 
.pes 
.pes 


=  $. 
»$. 
»$. 
=  $. 

=  $. 

-$. 
»$. 
-$. 

»$. 

-$. 
-$- 
-S. 


.pes.-$. 

.pes.  *$. 


ToUl  — Parts 


a 

Check  one:    D  Latter**    D  Automatiort-Compatibla  Flat  (DMM  C820) 
a  Other  Nontettar  — Mora  than  .2067  lb.  (3J071OZ.) 

(.2066  lb.  (3J378  OZ.  for  nonprofit)  but  leaa  than  1.0  lb. 

(16J)az.) 

Enter  ttie  appiicaMo  rata  appUad  to  each  piece  computed  as  described 
inOMME312  ^ 

NonaDI  Saturatton  W/S  'x pcs.  =  $ 

D2  125^)e.  W/S  **  x pes.  =  S 

D3  Camer  Route  x pes.  =  S 

D4  3/5-Diglt  ZIP+4  Barcoded*        x pes.  =  $ 

D5  3/S-Di«t  Presort  x pes.  =  $ 

-  D6  BasK  ZtPM  Barcoded*  x pes.  ^  S 

D7  Baste  x pes.  -  $ 


BMC  D8    Saturation  W/S  x. 

Entry  09    125^)C.W/S••  x. 

D10  Camer  Route  x. 

D1 1  a/S-Digit  ZIP+4  Barcoded*  x  . 

D12  3/5-Digit  Presort  x  . 

D13  Basic  ZIP+4  Barcoded*  x  . 

D14  Basic  X  . 


.pes 

.pes 

pes 

.pes 
.pes. 
.pes 
.pes 


=  $. 
=  $_ 

-$. 
=  $. 
=  $. 

=  $. 

=  $. 


SCF    015  Saturation  W/S  x 

Entry  D16  125-pc.  W/S  **  x 

017  Carrier  Route  x 

018  3/5Digtt  ZIP+4  Barcoded*  x 

019  3/5-DiQit  Presort  x 

020  Basic  ZIP+4  Barcoded'  x 

021  Basic  X 


DDU   022  Saturation  W/S  x  . 

Entry  023  125-pc.  W/S  **  x  . 

024  Canier  Route  x 


.  pes.  =  $_ 
.  pes.  =  $_ 
.  pes.  =  $_ 
.  pes.  =  $_ 
.  pes.  =  $_ 
.  pes.  =  $_ 
.  pes.  =  $. 


.  pes.  =  S_ 
.  pes.  =  $. 
.  pes.  =  $. 


*Availat>)e  only  for  Automation-Oornpatible  Flats  (DMM  0820) 
"Letter-size  pieces  may  not  >»  cteirrwd  at  125-piece  W/S  rate 


Total  — Parte 


Total  —  Part  D 
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United  States  Postal  Service 

Plant-Verified  Drop  Shipment  (PVDS)  Consolidated  Mailing  Statement  Register 

Third-Class  Mail  (Regular  Rates  Only:  Permit  Imprint) 


Post  Oilioe  oi  PVOS  Ongn 


Maning  Cyde  or  Jot)  Number  and  Oescnplion 


Date 


Pemt  HoUar's  Name  &  Address  ^frioMe  ZIP*4) 


CTAS  Customer  Reimenca  10: 


TMaptione  Number  a(  PemM  Holder 


tUMk^^equance  U^KMe  DMa 


Name  A  AddMS  of  tiaing  Agent  r/r  nor  peniM  Mkkr; 


Pioceaaing  CMigHy  (DMM  COSO; 
Dleaen  D 


Roung  Stamp 


Name  A  Address  of  Individual  or  OfgwoBMn  lor  Wlwh 
MaOngtoPrapared /WnorpemMT  AoMsr; 


□    ♦neg«*ar 
Pareah 


Oulaids 


Poaiaga  Categary  (nam  fwwsa; 
aiacliA6ThatApHr  Da    Ob    Dc    Oo 


cfltor  aie  foiowfiiy  Inlomiatton  lor  oaiJi  meiing ____ 

cortBlninglheaaineintomiationiniheaamefemMi   Enter pMaort arid aniiydacou«lromreve(ae.7o code ialwlieMSPMS only! 


Conainar  Type  and  Amount  lor  Job 
Tiay 


Other - 


or  mote  ipeoa  is  needed,  aitacti  a  pnntojt 


poaap 

ofMaRlng 

Welylil 

Entry 
Oiac 

Praaoft 
l-avel 

M^^    -  Nunibsfof      ^.^ 

Muwbaral 

Pieca. 

PostB99 

/ 

/ 

/ 

jT 

/ 

/ 

/ 

/ 

/ 

• 

" 

/ 

- 

/ 

/     ^ 

/ 

/ 

/ 

. 

- 

/ 

y/ 

X                               X 

y 

/ 

TaaiNo. 
Statements 

category  must  be  entered  in  appnpnate  Ines 

ToWFrom  Attachmants 

Total  Al  Mailing  Stalenwnts 

Signature  of  Wojglier 

QSv^MVceRaie 

LJ  ^^ifcaii  Portiga  Paynert  (Au^nnonf 

DspaeWSenices 

IMO  P«ces                         1 

X 

1 

RatwfeePar 
Piece           , 

1 

Pos:age 
t 

The  K4>mission  of  a  iaise.  hciitious.  or  Irauduleni  slaiamare  may  reauK  in  invaaaneart  ol  IS  K)  S  years  and  a  fne 
of  up  to  $10^  (18  use  1001).  In  addtoi.  a  civilpenelly  or  i«>lo  SS.O0Oaeri«addtenS  ass^smert 
the  amount  laisely  claimed  may  be  imposed  (31  USCMOZ). 

Grand  Total  Postage 

$ 

The  slgnahiie  ol  a  mailer  on  itiis  ragislar  oanHies  that  the  individuei  maiSng  I 
aubiect  to  appeals  prescribed  by  poeial  laws  and  regutattons,  any  (Bvanua  d 
Is  mitiohzed  10  sign  this  smttment  thai  me  oenieealion  bind!  IhBtgtnl  ana  »m» 

I  hereby  ceiMy  that  al  Infainiion  himial«ad  on  IMs  forni  is  accuala  amt 
InilhU.  that  Iheae  maSnga  meet  al  appleeUe  CASSMASS  standanls  ior 
address  and  barcode  accuracy,  and  ttiat  the  material  presented  qualifies  ftv 
the  rales  of  postage  dalmed. 


I  tepiesenied  herein  are  accurate  and  that  fte  iwlar  wM  be  liable  for  arxl  agrees  to  pay. 
aaasad  on  each  mafling.  (Uthisfomiisa^tadbf  an  asfsnt.  the  agent  certifies  that  it 
ir,andbottitt>emaihrandth«asan»»bafablalorandagroelopayanydefia9ncies.) 
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Form  3602-PVR  —  Third-Class  Regular 


Postage  Compi  itation  —  Bulk  Rates 


Entry 
(WAny) 

Q — 


A1 
A2 
A3 
A4 
AS 
A6 
A7 
A8 
A9 


Automation 
Discounts 


Hen       Count 
Rate     (Pcs/Ubs) 


Ctai{  i 


Automation-CompatiMt  LaOar  (DMM  CS10) 


BMC  A10 

^A12 
A13 
A14 
A15 
A16 
A17 
A18 

SCF    A19 
Entry  A20 

A21 
A22 
A23 
A24 
A25 
A26 
A27 

DOU    A28 
Entry  A29 


Saturation  W/S 
Cantor  Route 
S-Digit  Barcodad 
3-Digit  Barcoded 
3/5-Oigtt  ZIP>4 
3/5-Digit  Presort 
Basic  Barcoded 
Basic  Z1P>4 
Basic 

Saturation  W/S 
Carrier  Route 
&-Oigit  Barcoded 
3-Oigit  Barcoded 
3/5-5igitZIP-f4 
3/5-Di5it  Presort 
Basic  Barcoded. 
Basic  2IP+4 
Basic 

Saturation  W/S 
Gamer  Routs 
5-Digit  Barcoded 
3-Digit  Barcoded 
3/5-6igit  ZIP+4 
3i/5-Oigrt  Presort 
Basic  Barcoded 
Basic  Z\P*4 
Basic  ■ 

Saturation  W/S 
Carrier  Route 


142x. 
ISOx. 
166x. 
175x. 
183x. 
188x. 

.216  X. 
.226X. 

128x. 
136x. 
1S2x. 
161  X. 
169x. 
174  X. 
190x. 
.202X. 
.212  X. 

122x. 

130x. 
146x. 
155x. 
163x. 
168x. 
164x. 
196x. 
.206x. 

.117x. 
12Sx. 


.pes. 


.pes.  s 


.pes. 


.pes. 


.pes. 


.pes. 


.per: 


.pcs.- 
.pcs.  * 


.pes. 


.pes. 


.pes.  s 


.pes 


.pes. 


.pes 


.pes 


.pes. 


.pes. 
.pes. 


.pes. 


.pes 

.pes 
.pes. 


.pes 


.pes. 


.pes 


.pes. 


.pes 


.pes 


Total  —  Part  A 


Ctwck    a  Automstion-CompatiMe  Flat  (OMM  C820) 
one:       D  Other  Nonletter  —  .2067  lb.  (3.3071  oz.)  or 


CI 
02 
C3 
C4 
C5 
C6 
C7 


BMC  CS 
Entry  C9 
C10 
C11 
C12 
C13 
C14 


Saturation  W/S  145  x. 

125-pc.W/S  .157  X. 

Carrier  Route  .162  x. 
3/S-Oigit  ZIP-i~4  Barcoded*  .195  x. 

3(5-Digil  P  resort  .21 4  x  . 

Basic  ZIP^  Barcoded*  .237  x . 

Basic  .266X. 

Saturation  W/S  131  x. 

125-pc.W/S  143  X. 

Carrier  Route  .148x. 
3/5-Digit  2IP+4  Barcoded-  .181  x. 

3/5-Diort  Presort  .200  x . 

Basic  21 P+4  Barcoded'  .223  x . 

Basic  .252  x . 


.pes 


.pes 
.pes 


.pes 


.pes 


.pes 


.pes 


.pes. 
.pes 


.pes 


.pes 
.pes. 


.pes 


8CF    CIS  Saturation.W/S 
Entry  C16 


125x. 


C17 
CIS 
CIS 
C20 
C21 

DOU    C22 

Entry  C23 

C24 


125-pc.W/S  137  X. 

Carrier  Route  142x. 

3/S-Digit  ZIP+4  Barcoded*  .175  x . 
3/5-Oigtt  Presort       •  194x. 

Basic  21 P+4  Barcoded*      .21 7  x . 
Basic  .246  X . 


.pes 
.pes 


.pes 


Saturation  W/S 
125-pc.  W/S 
Carrier  Route 


120x. 
132X. 
137  X. 


-pes 
.pes 
.pes 
.pes. 
.pes 

.pes. 
.pes 
.pes 


=  $- 

=  $. 

■■$. 

■■%. 

S. 

.$- 

=  $. 
=  $. 
=  $. 

.$. 
=  $. 
=  $. 
=  $- 

=  $- 
=  $. 
=  $- 
=  $. 
■■$. 
=  $. 
=  $- 

=  s. 
=  $- 
=  $. 


•Available  only  for  Autonretion-Compaabte  Flats  (DMM  C820) 


Total  —  Part  C 


PS  Form  3602-PVR  Jainuary  1995  (Reverse) 


UMI 
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Rate  —  Permit  Imprint 


Entry 
Discount 
(If  Any) 


Presort/ 

Autocnation 

Discounts 


w 


Net      Count 
Rate    (Pes/Lt>s) 


n  CtMCk     a  l.etler**  O  Automation-Compatible  Rat  (DMM  0820) 
^"^  one:        O  Othar  Nontatlar  —  More  than  .2067  lb.  (3.3071  ok.) 
but  less  than  1.0  K>.  (16.0  oz.) 


Charge 


United  States  Postal  Service 

Statement  of  Mailing  With  Permit  Imprints 

Third-Class  Mail  (Regular  Rates  Only) 

MAILEH;Cow>pleleamfmsbytypef»ritsr.pew,of 


Non-Automatton-CompattbteLsttar 
.2067  lb.  (3  J071  oz.)  or  leas 

B1  Saturation  W/S 

B2  Carrier  Route 

B3  3/S-Dtait  Presort 

B4  Basic 


BMC  BS  Saturation  W/S 

Entry  B6  Carrier  Route 

B7  3/S-Oigit  Presort 

Be  Basic 

8CF   B9    Saturation  W/S 
Entry  B16  Carrier  Route 

B11  3/5-Digit  Presort 

812  Basic 

DOU  B13  Saturation  W/S 
Entry  B14  Carrier  Route 


142  X. 
ISOx. 
188x. 
.226  X. 

128  X. 
136x. 
174  X. 
.212  X. 

122x. 
130  X. 
168x. 
.206  X. 

117x. 
125  X. 


.pes 
.pes. 

.pes. 


.pes 
.pes. 


.pes 


.pes. 
.pes. 


.pes 
.pes 

.pes 
.pes 

.pes. 


.pes. 


=  $. 
*$. 
>$. 
=  $. 

=  $. 

=  $. 
-$. 

=  $. 
»$- 

=  $- 


Post  Office  o)  railing 


PemwNo. 


O 

£ 


Permit  HoWef's 
Name  &  Address 
(Include  ZIP  Code) 


Telephone  Number 


Prepare  in  duplicale  If  you  need  a  recaipt 


Seq.No. 


RaeevtNDi 


CTAS  Oust.  Ref.  ID 


Total  — Parte 


Npna  01    Saturation  W/S 

plus 
D2    125-pe.W/S** 

plus 
03    Carrier  Route 

plus 


.OOSx 
.687  X 
.015  X 
.687  X 
.020X 
.667  X 


.pes. 


04  3/5-0lgitZlP-f4  Barcoded*  .053  X 

plus 

05  S^Digit  Presort 

plus 
(06   Basic  ZIP-t4  Barcoded* 

plus 
07    Basic 
phs 


BMC  08 
Entry 

010 
Oil 
012 
013 
014 

SCF    015 
Entry 

016 

017 
018 

019 
D20 
021 


Saturation  W/S 

plus 
125S)C.  W/S  •• 


lus 
Carrier  Route 

plus 
3/5-Oigit  ZIP.^  Barcoded' 

plus 
3/5-Digit  Presort 

plus 
Basic  ZlP.f4  Barcoded* 

plus 
Basic 

plus 

Saturation  W/S 

plus 
125-pc.W/S** 

plus 
Canier  Route 

plus 
3/5-Digit  2IP+4  Barcoded' 

plus 
3/5-Digit  Presort 

plus 
Basic  21P+4  Barcoded* 

plus 
Basic 

plus 


.667  X. 
.072  X  . 
.687  X  . 
.095x. 
.687  X. 
124  X. 
.687  X  . 

.003  X  . 
.621  X. 
.015  X. 
.621  X. 
.020  X. 
.621  X  . 
.053  X. 
.621  X  . 
.072  X. 
.621  X. 
.095  X, 
.621  X  . 
.124  X  . 
.621  X. 

.003X. 
.595  X  . 
.015  X. 
.595x. 
.020  X 
.595  X, 
.053  X 
.595  X 
.072  X 
.595  X 
.095  X 
.535  X 
.124  X 
.595  X 


$. 

Ibs.>$- 
.  pes.  =  $_ 
.  Ibs.>$. 
.  pes.  m  s. 
.  lbs.«S. 
.  pes. K  $_ 
.  R».«$- 
.  pes.  >  $_ 

.  pes.  3  $. 

.  lbs. »  S. 
.  pes.  c  $. 
.  tos.3$. 


>  pes. 


lbs. 
.pes. 


lbs. 
.  pes. 
.  lbs. 
.pes. 
.  lbs. 
.pes. 
.  lbs. 
.pes. 
.lbs. 
.pes. 
.  lbs. 

.  pes. z 


lbs. 

.pes.: 

.  Ibs.^ 

.pes.: 

.   lbs.: 

.  pes.  = 

.   lbs.: 

.  pes. = 
.  lbs.: 

.pes.: 

.  lbs.  = 
.pes.! 

.    lbs.  : 


.$_ 

:$- 
:$_ 
■$- 
.$- 
=  $_ 
.$_ 
:$_ 
■$_ 
=  $_ 
■$_ 
=  $- 
=  $_ 
=  $_ 

$_ 
$_ 

S- 

s_ 

$- 
$- 
$- 

$- 
$- 
$. 
$_ 
$_ 
$- 
$- 


DDU   D22  Saturation  W/S 
Entry  P^^s 

'  023  125-paW/S** 
plus 
024  Carrier  Route 
plus 

'Awaiable  only  for  Automation-CorppatiMe  Flats  (DMM  0820) 
"tJMBr-size  pieces  may  not  be  ciairr^ed  at  125-piece  W  S  rate 


.003  X  . 
.568  X. 
.015  X. 
.568  X. 
.020  X. 
.568  X 


pes.  =  $_ 
lbs.  ^  $. 

pes.  : 

lbs. 
pes. 
lbs. 


$- 
=  $. 
=  ?. 
=  $- 


Total  —  Part  D 


Name  &  Address  of  Irxtividual  or  Organization  tor  Which 
Mailing  Is  Prepared  (Homer  than  the  permit  holder) 


No. 


No.  Trays 


PiocsMing  Category 
QuaMtOMMCOSO) 

QFIMilDlyMCOSO) 

a  AuHmMonCompaati  FWi 

(DMMcaaot 
QMactikiMtParoMi 

(OIMCOSO) 
O  Irregulw  Ptnatt  (OMM  C060) 
DOiiWid»P«ni«»(DMMC0S0) 


No.PaMs 


WaigMefa 
SingtoPtaa 


No.Oltier 


USPS  Auffwnzad  Mailing  10  CoOa(s) 


Tom 


—  «  — pounds 


Total  Weight  of  Mailing 


Name  and  Address  of  Mailing  Agent- 
(H  other  tmntie  permit  holder) 


Sacking  Based  On  (OMM  M300) 

n  125  PCS  D  IS  lbs  Deoth 


a 
E 
o 
o 

• 


o 
a. 


■  For  bulk  maHings  of  automation^ompatible  letter-size  pieces  (see  DMM  C810)  ao  to 
Part  A  on  lf>e  reverse  of  ttiis  form. 

e  For  bulk  mailings  of  non-automatlon-compatMe  letter-ataa  pieces  (see  DMM  COSO) 
weighing  .2067  lb.  (3.3071  oz.)  or  less,  go  to  Part  B  on  ttte  reverse  of  this  form 

■  For  bulk  mailings  of  non-Jetter-size  pieces  (see  DMM  C050;»peighing  .2067  lb  (3  3071 
oz.)  or  less,  go  to  Part  C  on  the  reverse  of  this  form. 

a  For  bulk  mailings  of  all  pieces  (see  DMM  COSO)  weighing  more  than  .2067  lb  (3  3071  oz.) 
but  less  than  1.0  lb.  ^rRO  tJZ-A  go  to  Part  D  on  the  reverse  of  IWs  fomi. 


D  AddJtnnal  Postage  Payment  (State  reasons) 

D  Single-Piece  Rate        D  Nonstandard  Surcharge 


D  Special  Senwce  (Specify 


Is  apphcable  bulk  per^)iece  rate  affixed  to  each  piece?  (Form  3602-PC  requtred) 
D  Yes  n  No 


Postage 
(From 

Reverse 
Side) 


I 


No.  Pieces 


Check  All  Thai  Apply 

D  Centralized  Postage  Payment 
D  Plant  l.oaded  at 
a  Plant-Verified  Drop  Shipment  lo 
D  Entered  al 

DOfig.  DOesI  A/OZIP 

OOrig.  DOest  SCF3DZIP 

□  Ofig.  DDe«  BMC 


Part  A 


Parte 


Parte 


PartD 


Raiaff=ae  Per  Pc 
S 


=  $ 


Total  Postage 


r 


Zln^H^  °  ^  '^'  ®'  "^^^^l^^'  "♦  *•"  be  haWe  lor  and  agrees  to  pay,  subject  to  appeals  prescribed  by  postal  laws  and  requlatons  anv 
^T^,  !^'^^'^  T*^*^  °"  ^1  "^'""9  ("  '^  'o^^'Vnedby  an  agent,  the  agent  certin^ that  ,t  is  au»K^^  ^Jgnmi^sm^m^  ^ 
the  certficat,onb,rK/s  me  agent  arid  the  rr^iler,  and  both  the  mailer  and  the  agent  will  be  liable  for  arxi  agree  ta 


Thesubmission  of  a  false,  fictitious  orfraudulent  statement  may  result  in  imprisonment  ofuptoSyearsandafineofupto  $10,000  (18  USC  1001) 
In  addition,  a  civil  penalty  of  up  to  $5,000  and  an  additional  jBsessment  of  twice  the  amouritfalsf'^ ■    .  "»""*'"j'~"Ji°"»^ '""i' 


t  falsely  claimed  may  be  imposed  (31  USC  3802). 


\!^^.^^.^  ■"  '"^7'»^*«»"'««»»«'  on  this  fofw  Se  accurate  and  truthful,  that  thie  maMing  meets  all  applicable  CASS/MASS 
standards  for  addraaa  and  barcode  accuracy,  and  that  Mie  material  presented  qualiflee  f or  the  rat>)e  of  poetageclaimed.  *'*'*'^*** 


•Signature  of  Pemiil  Holder  or  Agent  (Both  pnneipal  and  agent  are  tiaUetx  any  postage  dehctency  incurred) 


Singi*4>lace  Weight 


•  ^^  pounds 


Total  Plaeee 


o 

m 
3 
0) 

a 

M 

3 


Total  Potage 


ToW  WsIqM 


Check  One 

a 


NetSchedt^ed  "Pertonwedae Scheduled 


Aiethi 


Teleptxme  NumC«r 


et  Ml  edMted  from  meller'a  eoMae? 


D  »••      D  No 


»*yae.- 


Contact 


I CERHFY  ihet  tMe  meakig  hae  be«i  taaiiecisd  < 
fend  AnMorr  H<Mf»  raqutadil;  (3)  proper  ceovMion  «« I 


Signeture  of  Weigher 


PS  Forni  3602-R.  January  1995 


ByOnfUato; 


ftound  stamp  (Required) 


Financial  Document  —  Forwerd  to  rmance  Office 
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Form  3602-R  —  Third-Class  Regular  F  ate  —  Permit  Imprint 


Postage  Comr  utation  —  Bulk  Rates 


Entiy  Presort  / 

OiMOunt       Au/tomaHon 

(ItAry)         Discounts 

Q     Automation-Compatibte  Lcttar  (OMM  C810) 


Nat       Count 

Rate     (Pes /Lbs) 


Chaga 


None    Saturation  W/S  .142  x . 

Carrier  Route  .ISO  x  . 

S-Digit  Barcoded  .166  x . 

3-Digit  Barcoded  .175  x . 

3/5-Digit  ZIPi-4  .183  x. 

3/5-Digit  Presort  .188  x. 

Basic  ziP-f4  Barcoded  .204  « . 

Basic  ZIP>4  .216  X . 

Basic  .226  X . 


.pcs.  =  $. 

pes.  =  $  . 
pes.  =  S. 


pes 

pes 
pes 
pes 

pes 
pes 


=$. 

«$. 
=  $. 

=  S. 
=  $. 
=  $. 


BMC 
Entry 


Saturation  W/S  128  x . 

Camer  Route  .136  x  . 

5-Oigit  Barcoded  152  x. 

3-Digit  Barcoded  .161  x  . 

3/5-Digit  ZIP>4  .169  x. 

3/5-Diait  Presort  .  1 74  x  . 

Basic  ZIP-M  Barcoded  .190  x  . 

Basic  ZIP-t-4  .202  x  . 

Baac  .212  X. 


pes.  =  $. 

pes.  =  S . 


SCF      Saturation  W/S  .122  x  . 

Entry    Carrier  Route  .130  x . 

S-Digit  Barcoded  .146  x. 

3-Dig<t  Barcoded  .155  x . 

3«^igitZ)P>4  .163  X. 

3/5-Digit  Presort  .  1 68  x . 

Basic  ZIP+4  Barcoded  .184  x. 

Basic  ZIP-H»  .196  X. 

Bnic  .206X. 

OOU     Saturation  W/S  .117  x . 

Entry    Carrier  Route  .125  x . 


.  pes 
.  pes 
.  pes 
.pes. 
■  pes 
pes 
.  pes. 

.  pes. 
pes 
pes 
pes 
pes 
pes 
pes. 

.  pes 
pes 

pes 
pes. 


S. 
=  $. 
=  $. 
=  $. 
=  $. 
=  $. 
=  $. 

=  $. 
=  $. 
«$. 
=  $. 
=  $. 
=  $. 
=  $. 
=  $. 
=  $. 

=  $. 

=  $. 


Total  — ^rt  A  f carry  to  frant  of  form j 
Q    CiMck 


D  Autonwtion-CompatiMo  Flat  (DMH  C820) 

a  OttierNonietler  — .2067ft.(3L107la£;erless 


BMC 
Entry 


SCF 
Entry 


OOU 
Entry 


Saturation  W/S  .145  x . 

125-pc.W/S  .157  X. 

Carrier  Route  .162x. 

3/S-0igitZlPf4  Barcoded*  .195  x. 

3/5-Digit  Presort  .214  x  . 

Basic  ZJP*4  Barcoded'  .237  x. 

Basic  .266  X. 

Saturation  W/S  .131  x . 

125-pc.  W/S  .143  X  . 

Canw  Route  .146  x . 

3/5-0igitZiP+4  Barcoded*  .181  x  . 

3/5-Digii  Presort  .200  x . 

Basic  Z1P>4  Barcoded*  .223  x . 

Basic  .252x. 

Saturation  W/S  .125  x  . 

125-pc.  W/S  137  X  . 

Carrier  Route  142  x . 

3/5-Digit  21 P+4  Barcoded*  1 75  x . 

3/5-D«qrt  Presort  .194  x  . 

Basic  ZIP+4  Barcoded*  .217  x. 

Basic  .246  x . 

Saturatiorf  W/S  120  x . 

125-pc.W/S  .132  X. 

Camer  Route  .137  x. 


.  pes.  =  S 

.  pes.  sS 

.pcs.= 

.pcs.= 

.  pes.= 
.  pcs.= 
.  pes. 3 

.  pes.  z 
.  pcs.= 
.  pes.  s 
.pcs.= 

.pes.= 
pes 

.  pes 

pes 
pes 
pes 
pes 
pes. 
pes. 
pes 


pes 
pes. 
pes. 
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^     Non-AutoHilion-Cowpatil)le 
J067  Hi.  (3J0T1  oz.)  or  less 


Entiy 

Wsoount        Aulnnatton 

(UAny)  Discounts 


United  States  Postal  Service 

Statement  of  Mailing  With  Meter  Postage  Affixed 

Priority  Mail  and  Zone-Rated  Fourth-Class  Mail 


Net       Count 

Bate      (Pcs/Lts) Charge 


MAILER:  Complete  all  Items  by  typewriter,  pen,  or  indelitite  peocM.  Prepara  in  duplicate  if  vou  n— d  ■  r«eirin« 


None 


BMC 

Entry 

SCF 
Entry 

DOU 
Entry 


Saturation  W/S 
Carrier  Route 
3/5-Dtgit  Presort 
Basic 

Saturation  W/S 
Carrier  Routs 
3/5-Oigit  Presort 
Basic 

Saturation  W/S 
Carrier  Route 
3/5-Digit  Presort 
Basic 

Saturation  W/S 
Carrier  Route 


.142  X 
15Cx 
.188  X 
.226X 

.128x 
.136  X 
.174  X 
.212  X 

.122  X 
.130  X 
.168  X 
.206X 

.117  X 
.125  X 


.  pcs.sS. 
.pcs.'$. 

.pcs.s$. 

.PCS.S$. 


pes 
pes. 


=  $. 


c 
o 


Post  Office  o(  Mawng 


PenmitNo 


Permit  Holder's 
Mame  &  AMress 
(Include  ZIP  Code) 


Teleprxxie  NutnOer 


Oate 


Mailing  Sniiiiiijin  Seq.  No. 


R«ce«iNo. 


pcs.  =  $. 
.  pcs.  =  $. 

.  pes.  s  S . 

.  PCS.-S. 
.pcs.  =  S. 
.pcs.s$. 

.PCS.-S. 
pc8:  =  $. 


Total  — Part  BfOwry  to  frortfo/tormj 


•Airaiatila  only  tor  Automation-Compaiaate  Ftats  (DMM  C820) 


Total  — Parte  ^Cany  IP  »on»o»fanw; 
PSFoon  36Q2-R.  January  1995  (Revetse) 


UMI 


Check  a  Letter**    O  Aulomation-ComiMtibla  Flat  (DMM  C820) 
one:     □  OftarNonlatlar  — Hore«ian.2067lb.(3LJ07toi:J 
but  laaa  than  1.0  Ri.  (ISjO  ox.) 


None     Saturation  W/S 

plus 
12SDCVM/S** 

plus 
Carrier  Route 

phis 
3/5-DigilZIP>4l 

plus 
3/5-OigK  Presort 

plus 
Basic  ZlP-»4  Baiooded* 

plus 
Basic 

plus 


0OTv 

Entry 


SaluraBanW/S 

»*«      — 
125-pc.W/S** 

phis 
Comer  Route 

plus 
3e4)igil  Zff>-»4  Bwooded* 

plus 
3i«4)igptPrsaart 

plus 
Basic  ZIP+4  Barcoded* 

plus 


.003  X. 
.6S7x. 
.015  X. 
.607  X. 
.020  X. 
Jt7x. 
iS3x. 
.687  X. 
.0721. 
.687  X. 

Jiesx. 

.687  X. 
124  X. 
.687  X. 

.003  X. 
.821  X. 
.015  X. 
.821  X. 
.020  X. 
.621  X. 
.063  X. 
.821  x_ 
XfTZx. 
.621  x_ 
.095  x_ 
.621  X. 
.124  x_ 
.621  x_ 


E^: 
e: 

.  BS.   s 

,  pes.  z 
lbs.  > 

&: 

.  pes.  s 

.  bs.  3 

^l 

,  lbs.  * 


SCF 
Entry 


SahJialicnWI^S 

plus 
125-pc  W/S- 


Cairier  Route 


JXBx. 
.585X. 

.015  X. 
.506  X. 

.020  X. 

.505X. 

3a-OigitZIP44Baico(ia(r  .063  x. 

plus  .586  X. 

3/54)igit  Presort  il72x. 

Basic  ZIP«4  Baicodod*  .096  x. 

pkis  J0Sx. 

Basic  124  X. 

plus  .SB6X. 

JXO*. 
JSBBx. 
.OlSx. 
.588x. 
.020  x_ 
.560  X. 


.El  X 


OOU      SamraianW/S 
Entry         pius 

125i)C.WS** 

Carrier  Route 
plus 

*A«aiaMe  only  for  Auk)m*vvConvM0Me  RalB  (DMM  C820) 
**LatNr-siza  pieces  may  not  bactsimed  at  l2S-piecaWi»S  rale 


pes.- 

ta.  > 
,  pes.  s 

1)8.  « 


Name  &  Address  of  IMnndual  or  Organization  for 
Whicti  Mailing  Is  Prepared 
(If  other  than  the  permit  holder) 


No. 


PrDoessmg  Caiagofy 
(DMMC050) 

O  Letlafs 

D  Flats 

O  Machinable  Parcels 

D  Irragutar  Parcels 

a  Outside  Pareela 


Na.Pallett 


No.  Other 


Weight  ofa 
Single  Piece 


aovnes 


Total  Pieces  m  Mailing 


Tetal  Weighi  of  Ma«ng 


Name  and  Address  of  Mailing /^lera 
(If  other  than  the  peimit  holder) 


USPS  Autlwnzed  Mailing  10  Codafs) 


For  bound  printed  maner.  go  lo  Part  A  on  the  reverse  of  this  form. 
(Check  if  catalog  bourxi  printed  matter)  ^q 

For  bulk  parcel  post,  go  lo  Pan  B  on  the  reverse  of  this  form. 

iFor  destination  BMC  /  ASF  mall,  go  lo  Part  C  on  the  reverse  of  this  lorm. 

For  Presoned  Phonty  Mail,  go  to  Part  0  on  the  reverse  of  Ihis  lorm. 


AtWitional  Postage  Payment  —  Cheek  Reason 

BNonmachinable  Surcharge  (IMer-amc  Panel  Poet  Onfyj 
Residual  Pieces  Bearing  Presema  Priority  Rate  Postage 


O  Special  Service  (Specify) 


Posta0e 

(From 

R&vmse 

Side) 


> 


No.  Pieces 


If  BPM.  Sadung  Based  On  (OMM  M40^  M403) 
DlO«)S.         D  20  lbs        at,000«u.in. 
Ctwak  At  Ttwl  Apply: 
D  Ceotralif  ed  Postage  Payment 
D  Plant  Loaded  lo 

a  Plani-Venfied  Otop  Shipment  ta    ' 
DBMAUEot^at 

DOiig.  OOeatA/OZlP 

DOrig.  no«s«.SCF3DZIP 

DOrif.  DOest.  BMC 


Part  A 


Parte 


Parte 


PartD 


Rate/Fee  Per  Pc 
$ 


=   $ 


Postage  Affixed 


Total  Postage 


-PCS-xS. 


.  =  Less  Total  Affixed 


Net  Postage  Due 


$  - 


The  signature  of  a  mailer  or  its  agent  certifies  ttiat  it  wiN  be  liable  for  and  agrees  to  pay.  subject  to  appeals  prescribed  by  postal 
laws  and  regulations,  any  revenue  deficiencies  assessed  on  this  mailing.  (If  this  form  is  signed  by  an  agent,  the  agent  certifies  that  it 
IS  authonzed  to  sign  this  statement,  that  the  certification  binds  the  agent  and  the  mailer  and  both  the  mailer  and  the  agent  wiO  be 
liable  for  and  agree  to  pay  any  deficiencies.) 


e 
O 

« 


09 

a. 

CO 


T«m— Pen  0  (Carry  loi^eiiteHeai^ 


The  subrnission  of  a  false,  fictitious.  Of  fraudulerislaternentrnay  result  in  irixxiaonmer*  of  up  to  5  years  Slid  a  tine  ot  up  »  $10000  (18  LfSC  1001)  Inaddiban  acivil 
|K»naliy  of  up  10  $5.000  and  an  addflional  assessment  eft)wc»itie  amount  Maalydeirtied  may  be  it^^ 


I  hereby  certify  that  all  information  furnished  on  ttiis  form  is 
postage  claimed. 


and  truttrfui,  and  tliat  the  material  preaanted  qualifias  for  the  rataa  of 


*  Signature  of  Permit  Holder  or  Agent  rSotftpmcviaf  arid  apanr  am  «at)tof<arar9'poaa0edMi3aney^ 


Single  Piece  Weight 


ChedcOne 


I  VerincaUon 
'  NetSchwtulad 


if^aon  TenncaDon 


Teiepfxme  Number 


Are  the  flgiaee  at  Mt  equated  frem  mtfar'a  anMaa? 


DVae        ONo 


»*Yae,' 


DeteHaHarNotMsd 


I  CERTIFY  that  thie  meWng  hae  bean  Inapeetitf  coneemlnr  (1)  I 
<'«ntf  pf»M(t  NfMna  raouired},- (3)  proper  compMion  of  Mm  I 


Signature  of  Weigher 


r  tor  the  nat  of  pcalige  drteiad;  (2) . 

;  and  (^  payment  of  the  rsquirad  arrfHjai  ia*. 

inaa 


PS  Form  3605-PC.  January  1995 


PM 


By^MHala; 


Round  Stamp  rftoqutadr; 


Financiai  OocumerM  —  Forward  to  rmanca  Office 
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Form  3605-PC  -  Statement  of  Mailing  With  Meter  Postage  Affixed  - 
Priority  Mail  and  Zone-Rated  Fourth-Class  I  all 


A.    D  Bulk  Bound 
Printed  Matter 


ZonM 


Local 


1&2 


Numbor 
PiecM 


'N«t 
Rata 


>  Basic 
CDaita 


ZOflM 


Local 


1&2 


8 


Totals 


lnftaf^>eiiC  Paraal  Poat 


Numbarof 


Inter-eMC 
Rata 


Imar-BMC  Pw  aga 


Zona* 


1A2 


Totals 


Numbatol  Pieces 


Zana» 


1*2 


Totals 


Tocal 

Number  of 

Pieces 
tAU  rales) 


Number  ol        aI'°T^,^    ' 
Pieces      '  Pnonty^Ratt  =  p^^ 

Ctiatgi 


'Presofied 


Net 


PS  Form  360S-PC.  January  1995  (Reverse) 


*  Show  acftjal  amoum  due  (or 
aachpiaoa.  Staw  DM  affixed 
on  (font 


D  Bulk  Catalog  Bound 


Number 
ot 


■Camer  Routs 
iCiiaiiga 


Total 
PtnA 


Bulk  Parcel  Post 


Number  ol 
Pieces 


bNia  OMC 


Mia-eMC  Postage 


Total 

Oatage- 

PartB 


C.  Oesti  latkm  BMC  /  ASF  Mall 


Deslinalion 
BMC/ASF  Rate 


Total  Postaga  — 
PirtC 


Priority  Man 


Pc  »ge 


Number  ol 
Pieces 


'Tot  Postaga 
Cttaioa 
~  Priorty        '  D  Pfaaoiiad  Prionly 
OSingle-Pfc        D  Siwgle^'iaca 


Total 


Affbted- 
PsrtO 


Pfedaral  legiater  /  Vol  59>  No.  241  /  Friday.  December  16.  1994  /  fcries  and  Regulations     6S1M 


United  States  Postal  Service 

Statement  of  Mailing  With  Permit  Imprints 

Pn'orfty  Mai?  and  Zbne-Rated  Fourth-Class  MaR 


MAILER:  Comptete  aN  Hams  by  typswtitar,  pan,  or  im 

Ml*  psnciL  Prspara  in  dupRealB  if  vou  naad  a  recefnt 

PastOacaolltaitng 

Oats 

fOMWCa60» 

•BOty 

iPaK^s 

USPS  Authoroad  Maikng  to  CodaM 

PSHNlNO. 

Federal  Aganqr  Cost  cade 

MaaNgSMamanlSaq.M>. 

O  Lasers 
a  Ftats 

Permit  HafcJar* 

Name&Mdcess 

f*icMeZ>PCMe» 

Teiepnone  NmiCiar 

RacaipiNB. 

Q  IrTagmarPaMb 
D  Outside  Paicak 

s 

No-SBda 

NoPaMs 

No.  Other 

I 

ta 

CTASCusLReLiO 

wwytora 

SiN^Pisca . paimls 

TecdPlecaBinMaang                Totil  Wsign  of  Mailing 

If  BPM.  Sadong  Based  On  (CMM  U*02.  fiM03> 
QlOpcs.       D20«»s.      DiOOOcuin 

S 

Name  &  Mdiess  of  Individual  or  Oiganization  tor  Which 
Mailing  Is  Prepared  (If  oamtmo  tie  permit  hokieil 

Name  ana  Address  of  MaHing  Agent 
<ir  e0>ar  Man  ite  permtr  AoMsr; 

CtwckABTlM 
OCartoizad 

D  Plant  Loade 
D  Plant-VenfK 
DSMACEntr) 
OOrig.  Doe 
OOtig.  DOe 
DOrig.  DDa 

Postage  Payment 

dto 

Id  Drop  Shipmerv  to 

rat 

stA/oap 

«t.SCF30ZIP 

St.  BMC 

c 

a    For  bound  pmrted  matter,  go  to  Part  A  on  tie  reverse  of  tfiis  km. 
ICheckifcaiafogtiounapnntsamatterf  —^  D 

a    For  parcel  post,  go  to  Parts  on  ttte  reverse  of  this  form. 
(Ctieckftxjik  parcel  posrf—^  O 

a    FordesUn2tionBUC/ASFmaii.goioPartCon»iei«iiaisaolMslBML 
a    For  Pnority  Mail,  go  to  Pan  O  on  tia  reverse  of  INslonii. 

Pootagek 
(From  \ 

Reverse  W 
SSite)    r 

Part  A 

o 

PartB 

a 

E 

o 

PartC 

• 

PartD 

1 

AdHHijnal  Postage  Payment  (Check  reason) 

D  Parcel  Post  Nonmachinable  Surctaige  (Inter-BMC  Parcel  Poet  Onirt            Q  Special  S«vice  (Specify) 

No-Piacas 

Rai^Fee  Per  Pc 
$ 

Total  Postage 

► 

c 
O 


CO 

Q. 
M 


The  signature  of  a  mailer  or  its  agent  certifies  that  it  wil  be  Sable  for  and  agrees  to  pay.  siibjact  to  appeals  prescribed  by  postal  laws 
and  regulations,  any  revenue  deficiencies  assessed  on  this  mailing.  (If  this  form  is  signed  by  an  agent,  the  agent  certifies  that  it  is 
authorized  to  ^gn  this  statement,  that  the  certification  binds  the  agent  and  the  mailer  and  both  the  mailer  and  the  agent  wMI  be  liable 
for  and  agree  to  pay  any  deficiencies.) 


The  subrniseioo  ol  a  Wse,  fictitious,  or  faaudulew  statement  iiiay  result  •!  iiif)risonrnam  ol  up  to  5  yeais  aiid  a  fine  of  up  to  $10.(W 
penalty  of  up  to  S5.000  and  an  additKxia;  as.sessmeni  of  twice  Ihe  amount  lataely  claimed  rruy  be  imposed  (31  USC  3802). 


I  hsfi^  cortify  that  ail  infonnation  f umialwd  on  this  form  is  acctnts  and  truthful,  and  that  the  material  prassnisd  quaiilies  for  tha  ratss  of 
postage  claimeiL 


'Signature  of  Permit  Holder  or  Agent  (Both  pnncipa/ and  agenr  are  teUe  tar  an)' postage  dsfcaencKincv.'nML^ 


oiflQl^^MCft  vMlQlll 


ToWPiaoaa 


Total  WaigM 


ToM 


I  Tanncatnn        f-i  riaatin  vanacanon 


Telephone  Number 


AiaHto 


OVaa        a  No 


■  •Yaa,'l 


l^»T1FYmai  Itris  RMiliig  has  bean  I 
^lasort  Mtfkars  npguAnaiQ^  (3)  I 


I  a*  tha! 


feO) 


olWeiotisr- 


Byflwaals; 


nount  SMnp  (Required) 


PS  Rrnn  3605-R,  January  1995 


Rnancial  Doctanent  —  Forward  to  Finance  Office 


Form  3605-R  —  Statement  of  Mailing  With  P4"nit  Imprints 
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Form  3605^  ~  Statwnent  of  Mailing  With  IH 
Priority  Mail  and  Zon»«ated  Fourth-Clasa  M 

rm 
ril 

lit  Imprints 

\ 

A.  D  Bulic  Bound 
rnmsa  umiBr 

Pom  OBoa  nana 

Nanttar 

D  Bulk  Catalog  Bound 

rfVmBG  mmOnf 

Zoom 

B«ieButtna»N«> 

C*nlar  NoMM  Buft  Haea  1Mb 

SaakACantarRoMa 
Bilk  Pound  Rste 

(13) 

_  T«M 

PMA 

(t) 

Nuvnbof 

PiacM 

1       (2) 
»     Rata    ' 

(3) 
Poaiags 

(4) 

Nunttar 

oi 
Piacas 

1      « 
X    dan    ■ 

'4 

m 

NumtMr 

01 

Piaoas 

1      ««> 
<     Rata   ' 

•  noma 

Cham 

NMRMTOf 

Pounds 

(11) 

Pound 
Rala 

(12) 

8PM 

PouMMais 

Charga 

Locrt 

^ 

SOSS 

S0.467 

1A2 

SaTD 

ULSST 

' 

$0,043 

3 

laTo 

S0.637 

10.063 

4 

aoiTo 

«U37 

SOlOOS 

S 

S0.70 

«M37 

$0,182 

6 

taTO 

S0.637 

S0l20B 

7 

ao.70 

tossr 

10.277 

8 

te.70 

aoissr 

tOJSS 

Tolite 

^ 

B.  DBdk  Parcel  Post 

- 

Zones 

Mar-BMCParcalPeM 

lnk»8MCPaKaiPoai 

_  TOW 
PwtB 

- 

Numbw^of 
Piacas 

.      miar-BMC    . 
Rate 

Mar-6MCPt« 

■ga 

Nurnbarot 
Piacas 

Rata 

'    ima-BMC  Poslaga 

Local 

ia2 

3 

4 

- 

5 

6 

.- 

7 

8' 

.    ■ 

.- 

ToMs 

« 

. 

C.  DestinadkHt  BMC /ASF  Mall 


Zones 


1&2 


Totals 


Number  ol  Piecas 


D.   friorityMail 


Zones 


U>cal 


1  &2 


Totals 


Prsaortad  Priority  MaH 


Number  of 
Pieces 


Presorted 
Piiomy  Rale 


Presorted 
,PrtontyPosttgl 


PS  Form  360S-R,  January  1995  (Reverse) 


Oasilnation 
BMC/ASF  Rate 


Total  Postage- 
Pane 


Number  oi 
Pieces 


Priority 
Rata 


Stfigta  Place 
Piionty  Postage 


Total 

Poetage- 

PertD 


/  Vol.  50.  No.  241  /  Friday.  December  16.  1994  /  Rules  and  Regulalfons      65201 


Untted  States  Postal  Service 

Statement  of  Mailing  With  Meter  Postage  Affixed 

Presorted  Special  Fourtfi-Class  Rate  Mai 


milJER;Contpleleellltemebytyp— tar.pM^er 
tPBaianae#IMb«  


I 


pmhimb* 


Nmm«  Address 
(taMsZIPCM^) 


Tolsptiono  Mumbttr 


(VeeiarVian  fwpann*  MWhj 


orOganijslMi  Ibr 


*  Show  aetuaf  amount  <toe  tor  BBctipieoe.  Show 
total  affixed  and  bBlance  due  twtiefB  indicated. 


LntiA(S-dl8lt)PTtam\ 


UvslB^SMC;  Presort 


c 
o 

« 
o 

ai 
O 


SpMial  Service  (^^wcAy; 


B>Buiiseile 


PirnsssanCMsBuiy 
(DMMCOSO) 

onHs 
a 
1° 


Na.Oaiar 


Walgltota 
SkigtePiaca 


pounds 


Vm^ttltMm^ 


(y  ether  Wan  We, 


'NetflalserFes 


Pises  Count 


USPS  AuSmtMd  KWkv  t»CMsO) 


SadSngBaaadOn    (t)MMM404) 

a  topes.        OiOks.    O>J00»CM.to. 

ChadcMllksii^ 

D  CensriMd  Poasoa  Payment 

OPlsniLaadadio 

D  Planl-Vaiffad  Dies  SNpmani  to 

DBMAUEnuyat 

DOrig.  QOesLA/OaP 

Dong  DOasLSCf  309 

□  Orfg  DOsaLBMC 


X 


Total  Postage 


Postsgs  Aftxod 


*%. 


s  Less  Total  Affixed 


Net  Postage  Due 


s. 


apanranrf«.-»«»rentfftoO»*Si«Sira»i<f»»aBa«Srft^^ 


ale 


I 


In 

tfi. 

P 


or  bauduiani  sMaHMM  a«|r  aaAtoi 


fenaByef«»l»$9.a00andanaddRionBlessessmeniofaMeeeie«neH*Msal^ 


^^  •* »5 yaais  and  a  ina  of  ae  k> »ie.oeo  (IS  use  Kmx  In  attttort.  a  ei« 
ctaMadmarbaisipeBadfn  USCaoe). 


L!!!^^!^!!^!^**"'''*'*''''*"""*'''^***^ 


*  Signeam  ol  Pann*  Holdar  ar  AgsM  ^NhpnnevMrandapBrvaie  M*  I 


-<^. 


-2.:^m 


CtMckOno  - 
OVsflLNal 


Are  die 


■  ■Yae."! 


r'eenfelaaf 


rsMpnone  Nuntter 


D  Yea        D  He 


^•v-.:%^;€ks^^-^S:ag^H-  K--^'^ 


s^-:T-i^~..'^^ 


Aausd  Stamg  (Haguire^ 


Stgnatueofi 


PS  Form  3608-PC,  January  1996 


-ft.-?  ■ 


? 


Fbtancisl  Document  —  FonMsrdlo  Finsncs  ONios 


UMI 
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United  States  Postal  Service 

Statement  of  Mailing  With  Permit  Imprints 

Special  Fourth-Class  and  Library  Rate  FourtH-Class  Mail 


MAIIJB:Coinpltt«rtl>ten»«bytyp»wr«t«f,pwvoflnd««btopwKH.I'rtpar«indtit^^ 


s 

I 


PwOIHceol  Mailing 


r6fTHI(  No 


Penrat  Hoider's 
N«n«  ft  Address 
(IncMeZiPCkHM) 


Federal  Agency  Cost  Cods 


Telephone  Number 


CTAS  Gust,  nef  ID 


£ 


Name  ft  Address  ol  Indrvidual  or  Orgaruzation  lor  WMdi 
Mailing  Is  Prepared  (It  other  man  me  penrM  holder) 


Data 


Maiing 


RecaipiNa 


No. 


WaigMafa 

Single  Pleea 


Total 


tailing 


Name  and 
(ttoihertm 


of  Mailing  Agent 
tfM  pairiNf  holder) 


■  ForspecialfourttKlassmail.  gotoPart  AonihersverseofMstt  im. 


■  For  library  rate  mail,  go  to  Part  B  on  t>>e  reverse  01  ttiis  fomi. 


Special  Service  (Specify) 


C 

O 

S 

(0 


The  signature  of  a  mailer  or  its  agent  certifies  that  it  wi 
laws  and  regulations,  any  revenue  deficiencies  assessed 
it  is  authorized  to  sign  this  statement,  that  the  certific^ion 
liable  for  and  agree  to  pay  any  deficiencies.) 


The  9ut)mission  of  a  false,  fictitious,  or  fraudulent  statement  may  resuk  in 
penalty  of  up  to  S5.000  and  an  additional  assessment  of  twice  ttie  amount 


I  hereby  certify  that  all  information  furnished  on  this  form  is  i 
postage  claimed. 


'Signature  ol  Permit  HoWer  or  Agent  (Both  principal  and  agent  are  liable  tor  any  postage  deficiency  incurred.) 


Single-Piece  Waigtit 


Total  Ptacas 


Total  Poataga 


Total  WaigM 


ChachOna 

PI  Vsrification 
*-*  NotSehedufed 


Presort  Verificatton 
Performed  as  Scheduled 


If 'Yea,' 


I CCRTIFY  Ittal  Itria  maMng  haa  been  inapeetad  concamhig.  (1) 
Canrf  piMort  ivfMra  raqotratf/;  (3)  proper  compMton  of  Hw 


Signature  o(  Weigher 


PS  Fomi  3608-R.  January  1995 


lSeq.No. 


Processing  Category 
(0MMC050) 

a  Flats 

D  Machmabie  Parcels 
O  Irregular  Parcels 
□  Outside  Parcels 


No.  Pallets 


No  Other 


pounds 


Total  Weight  of  IMailing 


USPS  Authoiixad  Maiing  ID  Code<s) 


Sacking  Based  On     (OMM  M404,  M405) 
a  topes.       D  20lbs.       O  1.000 cu  m 


No. 


Postage 

(From 

Reverse 


\ 


Check  All  That  Apply  (USPS  Only) 

O  Centralized  Postage  Payment 
D  Plant  Loaded  to 
a  Planl-Vertfiad  Drop  Shipment  to 
O  Entered  at 

aorig.  DDest.A/OZIP 

DOrig.  DOest  SCF30ZIP 

DOrig.  DOest  BMC 


Part  A 


PartB 


Rala/FeePerPc 
X$ 
J 


Tot]  I  Postage 


te 


Wabte  for  and  agrees  to  pay,  subject  to  appeals  prescribed  by  postal 
this  mailing.  (If  this  form  is  signed  by  an  agent,  the  agent  certifies  that 
inds  the  agent  and  the  mailer  arid  both  the  mailer  and  the  agent  will  be 


01 


im  msonment  of  up  to  S  years  and  a  line  of  up  lo  $10,000  (IB  USC  1001).  In  adij|itk)n,  a  civil 
'  t^sely  claimed  may  be  imposed  (31  use  3802). 


m  curate  aitd  truthful,  and  that  the  material  presented  qualifies  for  the  rates^of 


Arethatlgwaaa  laftadHistad  from  mallar'a entriea? 


Telephone  Number 


D  Yea        DNo 


for  ttw  rale  of  postage  dabnad;  (2)  proper  piaparaiioa 
ol  mailing;  and  (4)  payment  of  the  required  annuai  teet 


ByfMHWaj 


Round  Stamp  (Kequirao!; 


Financial  Document  —  Forward  to  Finance  Office 
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Form  3608-R  -  Special  Fourth-Class  and  Library  Rate  Fourth-Class  Mail-Permit  Imprint 


A.  Special  Fourth-Class 


Nonpresortad 


Level  A  (S-dlgit)  Presort 


Level  a  ^MC;  Presort 


Total  Part  A 
(Carry  to  Front  of  Form) 


Net  Rate 


Piece  Coum 


Charge 


B.  Library  Rate 


Total  Part  B 


Net  Rate 


Piece  Count 


Charge 


(Carry  to  Front  of  Fern) 


PS  Form  3608-R,  January  1995  (Reverse) 

|FR  Doc.  94-30968  Filed  12-14-94:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 

National  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites 

agency:  Environmental  Protection 

Agency. 

ACnON:  Final  rule. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  amended, 
requires  that  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP")  include  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NPL")  constitutes  this  list. 

This  rule  adds  18  new  sites  to  the 
NPL.  14  to  the  General  Superfund 
Section  and  4  to  the  Federal  Facilities 
Section.  The  identification  of  a  site  for 
the  NPL  is  intended  primarily  to  guide 
the  Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financcd  remedial  action{s),  if  any.  may 
be  appropriate.  The  NPL  is  not  intended 
to  define  the  boundaries  of  a  site  or  to 
determine  the  extent  of  contamination 
(see  Section  II,  subsection,  "Facility 
Boundaries").  This  action  results  in  an 
NPL  of  1,242  sites.  1 .088  of  them  in  the 
General  Superfund  Section  and  154  of 
them  in  the  Federal  Facilities  Section. 
An  additional  46  sites  are  proposed.  40 
in  the  General  Superfund  Section  and  6 
in  the  Federal  Facilities  Section  Final 
and  proposed  sites  now  total  1 .288. 
EFFECTIVE  DATE:  The  effecti\'e  date  for 
this  amendment  to  the  NCP  shall  be 
January  17,  1995.  CERCLA  section  305 
provides  for  a  legislative  veto  of 
regulations  promulgated  under 
CERCLA.  Although  INS  v  Chadha.  462 
U.S.  919,103  S.  Ct.  2764  (1983)  cast  the 
valrdity  of  the  legislative  veto  into 
question.  EPA  has  transmitted  a  copy  of 
this  regulation  to  the  Secretary  of  the 
Senate  and  the  Clerk  of  the  House  of 
Representatives.  If  any  action  by 
Congress  calls  the  effective  date  of  this 
regulation  into  question,  the  Agency 
will  publish  a  notice  of  clarification  in 
the  Federal  Register 
ADDRESSES:  For  addresses  for  the 
Headquarters  and  Regional  dockets,  as 
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well  as  furthen  details  on  what  these 
dockets  contaih,  see  "Infonnation 
Available  to  tne  Public"  in  Section  I  of 
the  "Supplementary  Information" 
portion  of  thisjpreamble. 
FOR  FURTHER  IHFORMATKJN  CONTACT: 
Terry  Keidan,  Hazardous  Site 
Evaluation  Diwsion,  Office  of 
Emergency  and  Remedial  Response 
{mail  code  52d4G),  U.S.  Environmental 
Protection  Agj^cy.  401  M  Street  SW., 
Washington,  EC,  20460,  or  the 
Superfund  Hotline,  phone  (800)  424- 
9346  or  (703)  412-9810  in  the 
Washington,  DC,  metropolitan  area. 

SUPPt.EMENTAR|r  INFORMATION: 

I.  Introduction  J 

n.  Purpose  and  IJnplementation  of  the  NPL 

in.  Contents  ofChis  Final  Rule 

IV  Executive  Order  12866 

V.  Regulatory  Fl  ixibility  Act  Analysis 

I.  Introduction 

Background 

In  1980,  Con  jress  enacted  the 
Comprehensiv  s  Environmraital 
Response,  Con  pensation,  and  Liability 
Act,  42  U.S.C.  P601-9675  ("CERCLA"  or 
"the  Act"),  in )  espouse  to  the  dangers  of 
uncontrolled  fa  azardous  waste  sites. 
CERCLA  was  inended  on  October  17, 
1986.  by  the  siperfund  Amendments 
and  Reauthorization  Act  ("SARA"), 
Public  Law  Nol  99-499,  stat.  1613  et 
seq.  To  impleiient  CERCLA,  EPA 
promulgated  tl|e  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP"),  40  CFR  Part 
300,  on  July  id  1982  (47  FR  31180). 
pursuant  to  CH^CLA  section  105  and 
Executive  Ordir  12316  (46  FR  42237, 
August  20. 1931).  The  NCP  sets  forth  the 
guidelines  andl procedures  needed  to 
respond  underjCERCLA  to  releases  and 
threatened  rele  ises  of  hazardous 
substances,  po  lutants,  or  contaminants. 
EPA  has  revise  i  the  NCP  on  several 
occasions,  moa  l  recently  on  March  8, 
1990  (55  FR  88  56). 

Section  105(  i)(8)(A)  of  CERCLA 
requires  that  ti  e  NCP  include  "criteria 
for  determinin  ;  priorities  among 
releases  or  thre  jtened  releases 
throughout  the  United  States  for  the 
purpose  of  taki  ig  remedial  action  *   *  • 
and,  to  the  ext<  nt  practicable  taking  into 
accoimt  the  po  ential  urgency  of  such 
action,  for  the  lurpose  of  taking  removal 
action."  Remo\  al  action  involves 
cleanup  or  oth(  r  actions  that  are  taken 
in  response  to  i  eleases  or  threats  of 
releases  on  a  si  ort-term  or  temporary 
basis  (CERCLA  section  101(23)). 
Remedial  actio  i  tends  to  be  long-term  in 
nature  and  invi  ilves  response  actions 
that  are  consist  mt  with  a  permanent 
remedy  for  a  re  ease  (CERCLA  section 
101(24)). 


,      Pursuant  to  section  105(a)(8)(B)  of 
CERCLA,  as  amended  by  SARA,  EPA 
has  promulgated  a  list  of  national 
priorities  among  the  known  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  the  United  States.  That  list, 
which  is  Appendix  B  of  40  CFR  Part 
300,  is  the  National  Priorities  List 
("NPL"). 

CERCLA  section  105(a)(8)(B)  defines 
the  NPL  as  a  fist  of  "releases"  and  as  a 
list  of  the  highest  priority  "facihties." 
The  discussion  below  may  refer  to  the 
"releases  or  threatened  releases"  that 
are  included  on  the  NPL 
interchangeably  as  "releases," 
"facihUes,"  or  "sites." 

CERCLA  section  105(a)(8)(B)  also 
requires  that  the  NPL  be  revised  at  least 
annually.  A  site  may  undergo  remedial 
action  financed  by  the  Trust  Fund 
established  under  CERCLA  (commonly 
referred  to  as  the  "Superfimd")  only 
after  it  is  placed  on  the  NPL,  as 
provided  in  the  NCP  at  40  CFR 
300.425(b)(1).  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  remedy  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws. 

Three  mechanisms  for  placing  sites  on 
the  NPL  for  possible  remedial  action  are 
included  in  the  NCP  at  40  CFR 
300.425(c)  (55  FR  8845,  March  8,  1990) 
Under  40  CFR  300.425(c)(1),  a  site  may 
be  included  on  the  NPL  if  it  scores 
sufficiently  high  on  the  Hazard  Ranking 
System  ("HRS"),  which  EPA 
promulgated  as  Appendix  A  of  40  CFR 
Part  300.  On  December  14, 1990  (55  FR 
51532),  EPA  promulgated  revisions  to 
.  the  HRS  partly  in  response  to  CERCLA 
section  105(c),  added  by  SARA.  The 
revised  HRS  evaluates  four  pathways: 
ground  water,  surface  water,  soil 
exposure,  and  air  The  HRS  serves  as  a 
screening  device  to  evaluate  the  relative 
potential  of  uncontrolled  hazardous 
substances  to  pose  a  threat  to  human 
health  or  the  environment.  As  a  matter 
of  Agency  policy,  those  sites  that  score 
28.50  or  greater  on  the  HRS  are  eligible 
for  the  NPL. 

Under  a  second  mechanism  for 
adding  sites  to  the  NPL,  each  State  may 
designate  a  single  site  as  its  top  priority 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  300.425(c)(2),  requires  that,  to  the 
extent  practicable,  the  NPL  include 
within  the  100  highest  priorities,  one 
facility  designated  by  each  State 
representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  known  facilities  m 
the  State. 
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The  third  mechanism  for  listing, 
mcluded  in  the  NCP  at  40  CFR 
300.425(c)(3).  allows  cntain  sites  to  be 
listed  regardless  of  th«r  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSEffi)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  firom  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  (available  only  at  NPL  sites) 
than  to  use  its  removal  authority  to 
respond  to  the  release. 

n»A  promulgated  an  original  NPL  of 
406  sites  on  September  8, 1983  (48  FR 
40658)  The  NPL  has  been  expanded 
since  then,  most  recently  on  May  31. 
1994 (59  FR  27989) 

The  NPL  includes  two  sections,  one  of 
sites  that  are  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
Section"),  and  one  of  sites  being 
addressed  by  other  Federal  agencies  (the 
'Federal  Facilities  Section").  Under 
Executive  Order  12580  (52  FR  2923. 
January  29,  1987)  and  CERCLA  section 
120,  each  Federal  agency  is  respcmsible 
for  carrying  out  most  response  actions  at 
facilities  under  its  own  jurisdiction, 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  an  HRS  score 
and  determining  whether  the  fiacility  is 
placed  on  the  NPL.  EPA  is  not  the  lead 
agency  at  these  sites,  and  its  role  at  such 
sites  is  accordingly  less  extensive  than 
at  other  sites.  The  Federal  Facihties 
Section  mcludes  those  facihties  at 
which  EPA  IS  not  the  lead  agency. 

Deletions/Cleanups 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  m  the  NCP  at  40  CFR 
300  425(e)  (55  FR  8845,  March  8. 1990). 
To  iate,  the  Agency  has  deleted  67  sites 
from  the  General  Superfund  Section  of 
the  NPL,  most  recently  Yakima  Plating 
Co.,  Yakima,  Washington  (59  FR  43291, 
August  23, 1994);  Wide  Beach 
Development,  Brant,  New  York  (59  FR 
44633,  August  30, 1994);  Revere  Textile 
Pnnts  Corp.,  Sterhng.  Connecticut  (59 
FR  45628.  September  2. 1994);  North-U 
nnve  Well  Contamination,  Springfield, 
Missouri  (59  FR  46354.  September  8, 
1994),  BioClinioal  Laboratories,  Inc., 
Bohemia,  New  York  (59  FR  46569, 
September  9, 1994);  C  A  J  Disposal 
LeasmgCo  Fhunp.  Hamilton,  New  Y<»k 
(59  FR  48178.  September  20, 1994); 
Ringwood  Mines/Landfill,  Ringwood 
Borough.  New  Jersey  (59  FR  54630. 


November  2, 1994);  and  Alfied  Plating, 
Inc.,  Portland.  Oregon  (59  FR  56409, 
November  14, 1994). 

EPA  also  has  developed  an  NPL 
construction  completion  hst  ("OCLT  to 
simpUfy  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142.  March  2. 1993). 
Sites  quahfy  for  the  CCL  when: 

(1)  Any  necessary  physical  construction  is 
complete,  whether  or  not  Gnal  cleanup  levels 
or  other  requirements  have  bran  adiieved; 

(2)  EPA  has  determined  that  the  response 
action  should  be  limited  to  measures  that  do 
not  involve  construction  (e.g.,  institutional 
controls);  or 

(3)  The  site  qualifies  for  deletion  from  the 
NPL 

Inclusion  of  a  site  on  the  CCL  has  no 
legal  significance. 

In  addition  to  the  66  sites  that  have 
been  deleted  from  the  NPL  because  they 
have  been  cleaned  up  (the  Waste 
Research  and  Reclamation  site  was 
deleted  based  on  deferral  to  another 
program  and  is  not  considered  cleaned 
up),  an  additional  213  sites  are  also  in 
the  NPL  CCL,  all  but  two  from  the 
General  Superfund  Section.  Thus,  as  of 
December  1994.  the  CCL  consists  of  279 
sites. 

Cleanups  at  sites  on  the  NPL  do  not 
reflect  the  total  picture  of  Superfund 
accomplishments.  As  of  November 
1994.  EPA  had  conducted  848  removal 
actions  at  NPL  sites,  and  2,331  removal 
actions  at  non-NPL  sites.  Information  on 
removals  is  available  from  the 
Superfund  hotline. 

Action  in  This  Rule 

This  final  rule  adds  18  sites  to  the 
NPL,  14  to  the  General  Superfund 
Section  and  4  to  the  Federal  Facilities 
Section.  This  action  results  in  an  NPL 
of  1,242  sites,  1,088  of  them  in  the 
General  Superfund  Section  and  154  of 
them  in  the  Federal  Facihties  Section. 
An  additional  46  sites  have  been 
proposed,  40  in  the  General  Superfund 
Section  and  6  in  the  Federal  Facilities 
Section,  and  are  awaiting  final  Agency 
action.  Final  and  proposed  sites  now 
total  1,288. 

Information  Available  to  the  Public 

The  Headquarters  and  Regional  pubhc 
dockets  for  the  NPL  contain  documraits 
relating  to  the  evaluation  and  scoring  of 
sites  in  this  final  rule.  The  dockets  are 
available  for  viewing,  by  appointment 
only,  after  the  appearance  of  this  notice. 
The  hours  of  operation  for  the 
Headquarters  docket  are  from  9:00  a.m. 
to  4:00  p.m.,  Monday  through  Friday. 
excluding  Federal  hoUdays.  Please 
contact  the  Regional  Dockets  for  hours. 


Addresses  and  phone  numbers  for  the 
Headquarters  and  Regional  dodiets 
follow. 

Docket  Coordinator.  Headquarteis.  US. 

EPA  CERCLA  Docket  Office,  5201. 

Waterside  Mall.  401  M  Street,  SW., 

Washington.  DC  20460.  202/260-3046 
James  Kyed,  Region  1,  U.S.  EPA  Waste 

Management  Records  Center.  HES- 

CAN  6,  J.F.  Kennedy  Federal 

Building.  Boston.  MA  0220^-2211. 

617/573-9656 
Walter  Schoepf,  Region  2,  U.S.  EPA.  26 

Federal  Plaza,  13th  Floor,  Room 

13100,  New  York,  NY  10278.  212/ 

264-0221 
Diane  McCreary,  Region  3,  U.S.  EPA 

Lftwary,  3rd  Floor,  841  Chestnut 

Building,  9th  &  Chestnut  Streets, 

Philadelphia,  PA  19107.  215/597- 

7904 
Kathy  PiseUi,  Region  4,  U.S.  EPA,  345 

Courtland  Street,  NE.  Atlanta,  GA 

30365,  404/347-4216 
Cathy  Freeman,  Region  5,  U.S.  EPA. 

Records  Center,  Waste  Management 

Division  7-J,  Metcalfe  Federal 

Building,  77  West  Jackson  Boulevard. 

Chicago.  IL  60604.  312/886-6214 
Bart  Canellas.  Region  6.  U.S.  EPA,  1445 

Ross  Avenue,  Mail  Code  6H-^VtA. 

Dallas.  TX  75202-2733,  214/655-6740 
Steven  Wyman,  R^on  7.  U.S.  EPA 

Library,  726  Minnesota  Avenue. 

Kansas  Qty,  KS  66101. 913/551-7241 
Greg  Oberley.  Region  8.  U.S.  EPA.  999 

18th  Street,  Suite  500.  Denver.  CO 

80202-2466,  303/294-7598 
Rachel  Loftin,  Region  9,  U.S.  EPA,  75 

Hawrthome  Street,  San  Francisco,  CA 

94105.  415/744-2347 
David  Bennett.  Region  10,  U.S.  EPA, 

11th  Floor,  1200  6th  Avenue,  Mail 
Stop  HW-114,  Seattle,  WA  98101, 
206/553-2103. 

The  Headquarters  docket  for  this  rule 
contains  HRS  score  sheets  for  the  final 
sites;  Documentation  Records  for  the 
sites  describing  the  infonnation  used  to 
compute  the  scores;  pertinent 
information  regarding  statutory 
requirements  or  EPA  listing  policies  that 
affect  the  sites;  a  list  of  documents 
referenced  in  each  of  the  Documentation 
Records;  comments  received;  and  the 
Agency's  responses  to  those  comments. 
The  Agency's  responses  are  contained 
in  the  "Support  Document  for  the 
Revised  National  Priorities  List  Final 
Rule— December  1994." 

Each  Regional  docket  contains  all  the 
information  in  the  Headquarters  docket, 
plus  the  actual  reference  documents 
containing  the  data  principally  relied 
upon  by  EPA  in  calculating  or 
evaluating  the  HRS  score  for  the  site. 
These  reference  documents  are  available 
only  in  the  Regional  dodcets. 
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Interested  paities  may  view 
documents,  by  appointment  only,  in  the 
Headquarters  or  Regional  Dockets,  or 
copies  may  be  requested  from  the 
Headquarters  or  Regional  Dockets.  An 
informal  written  request,  rather  than  a 
formal  request  under  the  Freedom  of 
Information  Act.  should  be  the  ordinary 
procedure  for  obtaining  copies  of  any  of 
these  dociunents. 

n.  Purpose  and  Implementation  of  the 
NPL 

Purpose 

The  legislative  history  of  CERCLA 
(Report  of  the  Committee  on 
Environment  and  Public  Works,  Senate 
Report  No.  96-848,  96th  Cong.,  2d  Sess. 
60  (1980))  states  the  primary  purpose  of 
the  NPL: 

The  priority  lists  serve  primarily 
informational  purposes,  identifying  for  the 
States  and  the  public  those  facilities  and  sites 
or  other  releases  which  appear  to  warrant 
remedial  actions.  Inclusion  of  a  facility  or 
site  on  the  list  does  not  in  itself  reflect  a 
judgment  of  the  activities  of  its  owner  or 
operator,  it  does  not  requite  those  persons  to 
undertake  any  action,  nor  does  it  assign 
liability  to  any  person.  Subsequent 
government  action  in  the  form  of  remedial 
actions  or  enforcement  actions  will  be 
necessary  in  order  to  do  so,  and  these  actions 
will  be  attended  by  all  appropriate 
procedural  safeguards. 

The  purpose  of  the  NPL.  therefore,  is 
primarily  to  serve  as  an  informational 
and  management  tool.  The 
idcntincation  of  a  site  for  the  NPL  is 
intended  to  guide  EPA  in  determining 
which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  the  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s).  if  any.  may 
he  appropriate.  The  NPL  also  serves  to 
notify  the  public  of  sites  that  EPA 
believes  warrant  further  investigation. 
Finally,  Usting  a  site  may,  to  the  extent 
potentially  responsible  parties  are 
identifiable  at  the  time  of  listing,  serve 
as  notice  to  such  parties  that  the  Agency 
may  initiate  CERCLA-financed  remedial 
action. 

Implementation 

After  initial  discover)'  of  a  site  at 
which  a  release  or  threatened  release 
may  exist.  EPA  begins  a  series  of 
increasingly  complex  evaluations.  The 
first  step,  the  Preliminary  Assessment 
(PA),  is  a  low-cost  review  of  existing 
information  to  determine  if  the  site- 
poses  a  threat  to  the  pubUc  health  or  the 
environment  If  the  site  presents  a 
serious  imminent  threat,  EPA  may  take 
inunediate  removal  action.  If  the  PA 
shows  that  the  site  presents  a  threat  but 
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not  an  imminent  threat.  EPA  generally 
will  perform  a  m  ire  extensive  study 
called  the  Site  In  spection  (SI).  The  SI 
involves  collect!  ig  additional 
information  to  b  tter  understand  the 
extent  of  the  pro  tlem  at  the  site,  screen 
out  sites  that  wil  not  qualify  for  the 
NPL.  and  obtain  lata  necessary  to 
calculate  an  HRi.  score  for  sites  that 
warrant  placeme  it  on  the  NPL  and 
further  study.  Td  date  EPA  has 
completed  appropdmately  37,000  PAs 
and  approximat^y  18,000  Sis. 

The  NCP  at  40ICFR  300.425(b)(1) 
limits  expenditu|e,of  the  Trust  Fimd  for 
remedial  actionsjto  sites  on  the  NPL 
However,  EPA  n|ay  take  enforcement 
actions  imder  C^CLA  or  other 
applicable  statutes  against  responsible 
parties  regardless  of  whether  the  site  is 
on  the  NPL;  although,  as  a  practical 
matter,  the  focus!  of  EPA's  CERCLA 
enforcement  actions  has  been  and  will 
continue  to  be  o4  NPL  sites.  Similarly, 
in  the  case  of  COlCLA  removal  actions, 
EPA  has  the  authority  to  act  at  any  site, 
whether  listed  oj  not,  that  meets  die 
criteria  of  the  NCP  at  40  CFR 
300.415(b)(2)  (5J  FR  8842.  March  8. 
1990). 

EPA's  policy  i  i  to  pursue  cleanup  of 
NPL  sites  using  all  the  appropriate 
response  and/or  enforcement  actions 
available  to  the  A^gency,  including 
authorities  otherithan  CERCLA,  The 
Agency  will  decide  on  a  site-by-site 
basis  whether  tojtake  enforcement  or 
other  action  under  CERCLA  or  other 
authorities  prior  to  undertaking 
response  action,  to  proceed  directly 
with  Trust  Fund  -financed  response 
actions  and  seek  to  recover  response 
costs  after  cleani  ip,  or  do  both.  To  the 
extent  feasible,  c  nee  sites  are  on  the 
NPL,  EPA  will  determine  high-priority 
candidates  for  CERCLA-financed 
response  action  pid/or  enforcement 
action  through  h  ath  State  and  Federal 
initiatives  EPA  vill  take  into  account 
which  approach  is  more  Ukely  to 
accomplish  clea  lup  of  the  site  most 
expeditiously  w  lile  using  CERCLA 's 
limited  resource » as  efficiently  as 
possible 

Although  it  is  a  factor  that  is 
considered,  the  anking  of  sites  by  HRS 
scores  does  not   ly  itself  determine  the 
sequence  m  wh:  :h  EPA  funds  remedial 
response  action  ,  since  the  information 
collected  to  devi  ilop  HRS  scores  is  not 
sufficient  to  deti  rmine  either  the  extent 
of  contaminatio^  or  the  appropriate 
response  for  a  p^ticular  site  (40  CFR 

FR  8845). 

Additionally,  re  ;ource  constraints  may 
preclude  EPA  fr  )m  evaluating  all  HRS 

hose  presenting 
significant  envii  anmental  risk  and 
sufficient  to  ma  c  a  site  eligible  for  the 
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NPL  may  be  evaluated.  Moreover,  the 
sites  widi  the  highest  scores  do  not 
necessarily  come  to  the  Agency's 
attention  Gist,  so  that  addressing  sites 
strictly  on  the  basis  of  ranking  would  in 
some  cases  require  stopping  work  at 
sites  where  it  already  was  underway.  In 
addition,  certain  sites  are  based  on  other 
criteria. 

More  detailed  studies  of  a  site  are 
undertaken  in  the  Remedial 
Investigation/Feasibility  Study  ("Rl/ 
FS")  that  typically  follows  listing.  The 
purpose  of  the  RI/FS  is  to  assess  site 
conditions  and  evaluate  alternatives  to 
the  extent  necessary  to  select  a  remedy 
(40  CFR  300.430(a)(2)).  The  Rl/FS  takes 
into  account  the  amoimt  of 
contaminants  released  into  the 
environment,  the  risk  to  affected 
'populations  and  environment,  the  cost 
to  remediate  contamination  at  the  site, 
and  the  response  actions  that  have  been 
taken  by  potentially  responsible  parties 
or  others.  Decisions  on  the  type  and 
extent  of  response  action  to  be  taken  at 
these  sites  are  made  in  accordance  with 
40  CFR  300.415  and  40  CFR  300.430. 

After  conducting  these  additional 
studies,  EPA  may  conclude  that 
initiating  a  CERCLA  remedial  action 
using  the  Trust  Fund  at  some  sites  on 
the  NPL  is  not  appropriate  because  of 
more  pressing  needs  at  other  sites,  or 
because  a  private  party  cleanup  already 
is  underway  pursuant  to  an  enforcement 
action.  Given  the  Umited  resources 
available  in  the  Trust  Fund,  the  Agency 
must  carefully  balance  the  relative 
needs  for  response  at  the  numerous  sites 
it  has  studied.  It  is  also  possible  that 
EPA  will  conclude  after  further  analysis 
that  the  site  does  not  warrant  remedial 
action. 

m/FS  at  Proposed  Sites 

An  RI/FS  may  be  performed  at  sites 
proposed  in  the  Federal  Register  for 
placement  on  the  NPL  (or  even  sites  thai 
have  not  been  proposed  for  placement 
on  the  NPL)  pursuant  to  the  Agency's 
removal  authority  under  CERCLA,  as 
outlined  in  the  NCP  at  40  CFR  300.415 
Although  an  RI/FS  generally  is 
conducted  at  a  site  after  it  has  been 
placed  on  the  NPL,  in  a  number  of 
circumstances  the  Agency  elects  to 
conduct  an  RI/FS  at  a  site  proposed  fur 
placement  on  the  NPL  in  preparation  for 
a  possible  Superfund-financed  response 
action,  such  as  when  the  Agency 
believes  that  a  delay  may  create 
unnecessary  risks  to  pubUc  health  or  the 
environment  In  addition,  the  Agency 
may  conduct  an  RI/FS  to  assist  in 
determining  whether  to  conduct  a 
removal  or  enforcement  action  at  a  site 


Facility  (Site)  Boundaries 

The  Agency's  position  is  that  the  NPL 
does  not  describe  releases  in  precise 
geographical  terms,  and  that  it  would  be 
neither  feasible  nw  consistent  with  the 
Umited  purpose  of  the  NPL  (as  the  mere 
identification  of  releases),  for  it  to  do  so 

CERCLA  section  105(a)(8)(B)  directs 
EPA  to  Ust  national  priorities  among  the 
known  "releases  or  threatened  releases" 
of  hazardous  substances.  Thus,  the 
purpose  of  the  NPL  is  merely  to  identify 
releases  of  hazardous  substances  that 
are  priorities  for  further  evaluation. 
Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  secUon 
101(9)).  the  hsting  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 
Of  course.  HRS  data  upon  which  the 
NPL  placement  was  based  will,  to  some 
extent,  describe  which  release  is  at 
issue.  That  is.  the  NPL  site  would 
include  all  releases  evaluated  as  part  of 
that  HRS  analysis  (including 
noncontiguous  releases  evaluated  under 
the  NPL  aggregation  policy,  described  at 
48  FR  40663  (September  8. 1983)). 
EPA  regulations  provide  that  the 
"nature  and  extent  of  the  threat 
presented  by  a  release"  wiU  be 
determined  by  an  RI/FS  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.68(d)). 
During  the  RI/FS  process,  the  release 
may  be  found  to  be  larger  or  smaller 
than  was  originally  known,  as  more  is 
learned  about  the  source  and  the 
migration  of  the  contamination. 
However,  this  inquiry  focuses  on  an 
evaluation  of  the  threat  posed;  the 
boundaries  of  the  release  need  not  be 
defined,  and  in  any  event  are 
independent  of  the  NPL  Usting. 
Moreover,  it  generally  is  impossible  to 
discover  the  full  extent  of  where  the 
contamination  "has  come  to  be  located" 
before  all  necessary  studies  and 
remedial  work  are  completed  at  a  site. 
Indeed,  the  boundaries  of  the 
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contamination  can  be  expected  to 
change  over  time.  Thus,  in  most  cases. 
It  wrill  be  unpossible  to  describe  the 
boimdaries  of  a  release  with  certainty. 
For  these  reasons,  the  NPL  need  not 
be  amended  if  further  research  into  the 
extent  of  the  contamination  expands  the 
apparent  boundaries  of  the  release. 
Further,  the  NPL  is  only  of  Umited 
significance,  as  it  does  not  assign 
UabiUty  to  any  party  or  to  the  owner  of 
any  specific  property.  See  Report  of  die 
Senate  Committee  on  Environment  and 
PubUc  Works,  Senate  Rep.  No.  96-848 
96th  Cong.,  2d  Sess.  60  (1980),  quoted ' 
at  48  FR  40659  (September  8, 1983).  If 
a  party  contests  UabiUty  for  releases  on 
discrete  parcels  of  property,  it  may  do 
so  if  and  when  the  Agency  brings  an 
acUon  against  that  party  to  recover  costs 
or  to  compel  a  response  action  at  that 
property. 

At  the  same  time,  however,  the  RI/FS 
or  the  Record  of  Decision  (which 
defines  the  remedy  selected.  40  CFR 
300.430(f))  may  offer  a  useful  indication 
to  the  pubUc  of  the  areas  of 
contamination  at  which  the  Agency  is 
considering  taking  a  response  action, 
based  on  information  known  at  that 
time.  For  example.  EPA  may  evaluate 
(and  Ust)  a  release  over  a  400-acre  area, 
but  the  Record  of  Decision  may  select  a 
remedy  over  100  acres  only.  This 
information  may  be  useful  to  a 
landowner  seeking  to  sell  the  other  300 
acres,  but  it  would  result  in  no  formal 
change  in  the  fact  that  a  release  is 
included  on  the  NPL.  The  landowner 
(and  the  pubUc)  also  should  note  in 
such  a  case  that  if  hulher  study  (or  the 
remedial  construction  itself)  reveals  that 
the  contamination  is  located  on  or  has 
spread  to  other  areas,  the  Agency  may 
address  those  areas  as  well. 

This  view  of  the  NPL  as  an  initial 
identification  of  a  release  that  is  not 
subject  to  constant  re-evaluation  is 
consistent  with  the  Agency's  policy  of 
not  rescoring  NPL  sites: 

EPA  recognizes  that  the  NPL  process 
cannot  be  perfect,  and  it  is  possible  that 


State 


FL. 

HI  . 

tA  . 

LA 

MN 

NC 

NE. 

MM 

NY  . 

NY  . 

OR 

SC 

SC 
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MTors  exist  or  Uiat  new  data  will  alter 
previous  assumptions.  Once  the  initial 
scoring  effort  is  complete,  however,  the  focus 
of  EPA  activity  must  be  on  investigaUng  sites 
in  detail  and  determining  the  appropriate 
response.  New  data  or  errors  can  be 
considered  in  that  process .  .  .  |T)he  NPL 
serves  as  a  guide  to  EPA  and  does  not 
determine  liability  or  the  need  for  response 
(49  FR  37081  (September  21. 1984). 

See  also  City  of  Stoughton,  Wise  v 
U.S.  EPA.  858  F.  2d  747,  751  (D.C.  Cir 
1988): 

CerUinly  EPA  could  have  permitted 
further  comment  or  conducted  further  testing 
(on  proposed  NPL  sites].  Either  course  would 
have  consumed  further  assets  of  the  Agency 
Md  would  have  delayed  a  determination  of 
r*  "*.. P"°"^  associated  with  Uie  site.  Yet 
*  *  •  "the  NPL  is  simply  a  rough  list  of 
priorities,  assembled  quickly  and 
inexpensively  to  comply  with  Congress' 
mandate  for  the  Agency  to  take  acUon 
straighUway."  Eagle-Picher  |IndusU-ies  v 
EPAl  n,  759  F.  2d  1921.)  at  932  ((D.C  Or. 
1985)J. 

m.  Contents  ofThis  Final  Rule 

This  final  rule  adds  18  sites  to  the 
NPL.  14  to  the  General  Superfund 
Section  (Table  1)  and  4  to  the  Federal 
Facilities  Section  (Table  2).  Proposal 
#12  (57  FR  4824.  February  7. 1992) 
provided  3  sites.  Proposal  #13  (57  FR 
47204,  October  14. 1992)  provided  3 
sites.  Proposal  #14  (58  FR  27507,  May 
10, 1993)  provided  4  sites.  Proposal  #16 
(59  FR  2568,  January  18.  1994)  provided 
2  sites,  and  Proposal  #17  (59  FR  43314. 
August  23, 1994)  provided  6  sites;  all 
are  being  added  to  the  NPL  based  on 
HRS  scores  of  28.50  or  greater. 

As  discussed  more  fiilly  below,  the 
foUowing  tables  present  the  sites  in  this 
rule  arranged  alphabetically  by  State 
and  identifies  their  rank  by  group 
number.  Group  numbers  are  determined 
by  arrangmg  the  NPL  by  rank  and 
dividing  it  into  groups  of  50  sites.  For 
example,  a  site  in  Group  4  has  a  score 
that  falls  within  the  range  of  scores 
covered  by  the  fourth  group  of  50  sites 
on  the  NPL. 


Site  name 


Escambia  Woo<^-Pensaoola 

Del  Monte  Corp.  (Oahu  Plantation)  ..."  l'!Z! 
Mason  City  Coal  Gasification  Plant  . 

Agriculture  Street  Landfilf "Z" 

Baylown  Township  Ground  Water  Plume 

Geneial  Electric  CcVShepherd  Famt 

OgaBala  Ground  Water  Contamination 1" 

AT4SF  (Atouquefque) ^ . 

Onondaga  Lake 

PtoW  Brothers  Landfill ....        _I 

Reynolds  Metals  Company .".'.■.".'.".■""."."" 

Aqua-Tech  Environmental  Inc  (Grace  Labs) 
Koppers  Co..  Inc.  (Charleston  Plant) 


Qty/coumy 


Pensacola 

Honolulu  County  ... 

Mason  City   

New  Orleans 

Baytown  Township 

East  Rat  Rock  

Ogaltala    

Albuquerque  

Syracuse  

Cheektowaga 

Troutdale   . 

Greer   ...    .  

Charieston    ., 


Group 


5» 
Sffi 

1 

5» 

16 

1 
5/6 
5« 
5/6 

5 

1 
5iQ 
5J6 
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Slate 


TN 


Site  name 


ICG  Isefin  Railroad  Yard 


Nuntwr  of  Sites  Listed:  14. 


National  Priorities  List  Finai 


State 


CA 
NC 
SC 
VA 


Site  name 


Concord  Naval  Weapons  Station 

Cherry  Point  Marine  Corps  Air  Station  

Parris  Island  Marine  Corps  Recruit  Depot 
Fort  Eustis  (US  Army)  -. 


Number  of  Sites  Listed:  4. 


Name  Changes 

EPA  is  changing  the  name  of  the 
American  Shizuki/Ogallala  Electronics 
Co.  site  in  Ogallala,  Nebraska,  to 
Ogallala  Ground  Water  Contamination. 
EPA  is  also  changing  the  name  of  Lake 
Elmo  Airport/Ground  Water 
Contamination  in  Baytown  Township. 
Minnesota,  to  Baytown  Township 
Ground  Water  Plume.  EPA  believes 
these  name  changes  more  accurately 
reflect  the  sites. 

Public  Comments 

EPA  reviewed  all  comments  received 
on  sites  included  in  this  rule.  The 
formal  comment  period  ended  on  April 
",  1992  for  sites  from  Proposal  #12; 
December  14, 1992  for  sites  from 
Proposal  #13;  July  9, 1993  for  sites  from 
Proposal  #14;  March  21, 1994  for  sites 
from  Proposal  #16;  and  October  24, 1994 
for  sites  from  Proposal  #1 7  with  two 
exceptions.  The  comment  period  for 
Agriculture  Street  LandHU  ended  on 
November  7, 1994,  and  the  comment 
period  for  Escambia  Wood — Pcnsicohi 
ended  on  November  23,  1994. 

Based  on  comments  received  on  the 
proposed  sites,  as  well  as  investigation 
by  EPA  and  the  States  (generally  in 
response  to  comment).  EPA  recalculated 
the  HRS  scores  for  individual  sites 
where  appropriate.  EPA's  response  to 
site-specific  public  comments  and 
explanations  of  any  score  changes  made 
ns  a  result  of  such  comments  are 
addressed  in  the  "Support  Document  for 
the  Revised  National  Priorities  List 
Final  Rule— December  1994"'.  EPA 
received  no  comments  for  a  number  of 
the  sites  included  in  this  rule. 

Statutory  Requirements 

CERCLA  section  105(a)(8)(B)  directs 
EPA  to  list  priority  sites  "among"  the 
known  releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants,  and  section  105(a)(8)(A) 
directs  EPA  to  consider  certain 
enumerated  and  "other  appropriate" 


factors  in  doing 
policy,  EPA  has 
CERCLA  to 
releases.  Where 
placing  sites  on 
remedial  action 
be  appropriate, 
chosen  not  to  pit 
on  the  NPL  even 
not  exclude  sucl 
Agency  later 
listed  as  a  mattei 
properly 
place  them  on 
The  listing 
requirements  of 
rule  cover  sites 
Conservation 
("RCRA")  (42 
Federal  facility 
requirements  an 
have  been  e 


!  Q. 


anl 
U,S 


previous 
February  11, 


'At 


N  'L 
catef  Dries 


1  w  0 


Tleleases  From 
and  Recovery 

EPA's  policy 
subject  to  RCRA 
action  authorities 
placed  on  the 
list  certain 
subject  to  Subti 
authorities,  as 
to  those  authori  i 
concludes  that 
aims  of  the  NPL 
CERCLA  progra  n 
these  policies  ir 
FR  21054,  June 
June  24, 1988;  : 
1989; 56  FR 

Consistent  w 
policy,  EPA  is 
General  Super 
that  may  be 
corrective  actioi  i 
Tech 

Laboratories)  si 
County.  South 
Onondaga  Lake 
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ih: 

aldi 

fi  nd 

I  sub  cct 


Environm  intal 


City/county 


Jackson 


Group 


5/6 


Rule— Federal  Facilities  Section 


City/county 


Concord 

Havetock 

Panis  Island  ... 
Newport  News 


Group 


5/6 

1 

5/6 

5/6 


Thus,  as  a  matter  of 
le  discretion  not  to  use 
resp(  nd  to  certain  types  of 
Qther  authorities  exist, 

NPL  for  possible 
nder  CERCLA  may  not 
"therefore,  EPA  has 
ce  certain  types  of  sites 
though  CERCLA  does 
action.  If,  however,  the 
determines  that  sites  not 
of  policy  are  not  being 
responded  to,  the  Agency  may 
NPL. 
pofecies  and  statutory 
'elevance  to  this  final 
s  abject  to  the  Resource 
Recovery  Act 
.C.  6901-69911)  and 
ites.  These  poUcies  and 
explained  below  and 
xplalned  in  greater  detail  in 
rulema  dngs  (56  FR  5598, 


19<  1) 


[^source  Consen'ation 
(RCRA)  Sites 


that  non-Federal  sites 
Subtitle  C  corrective 
will  not,  in  general,  be 
.  However,  EPA  will 
of  RCRA  sites 
e  C  corrective  action 
11  as  other  sites  subject 
ics,  if  the  Agency 
(  oing  so  best  furthers  the 
RCRA  policy  and  the 
EPA  has  explained 
detail  in  the  past  (51 
0,  1986;  53  FR  23978. 
5  FR  41000,  October  4. 
.  February  11, 1991). 
EPA's  NPL/RCRA 
ing  two  sites  to  the 
Section  of  the  NPL 
to  RCRA  Subtitle  C 
authorities,  the  Aqua- 

Inc.  (Grocc 
in  Spartanburg 
darolina.  and  the 
site  in  Syracuse.  New 


York.  Aqua-Tech  operated  a  RCRA 
Treatment.  Storage  and  Disposal  Facility 
(TSDF)  under  interim  status  until  their 
RCRA  Part  B  Permit  application  was 
denied  and  they  were  forced  to  close. 
The  loss  of  authorization  to  operate 
qualifies  this  site  for  NPL  listing. 
Onondaga  Lake  involves  a  RCRA 
subtitle  C  regulated  facility  which 
qualifies  for  NPL  listing  because  of 
bankruptcy. 

Releases  From  Federal  Facility  Sites 

On  March  13, 1989  (54  FR  10520).  the 
Agency  announced  a  policy  for  placing 
Federal  Facility  sites  on  the  NPL  if  they 
meet  the  eligibility  criteria  (e.g..  an  HRS 
score  of  28.50  or  greater),  even  if  the 
Federal  Facility  also  is  subject  to  the 
corrective  action  authorities  of  RCR.A 
Subtitle  C.  In  that  way,  those  sites  could 
be  cleaned  up  under  CERCLA,  if 
appropriate. 

Economic  Impacts 

The  costs  of  cleanup  actions  that  may 
be  taken  at  any  site  are  not  directly 
attributable  to  placement  on  the  NPL. 
EPA  has  conducted  a  preliminary 
analysis  of  economic  implications  of 
today's  amendment  to  the  NPL  EPA 
believes  that  the  kinds  of  economic 
effects  associated  with  this  revision 
generally  are  similar  to  those  effects 
identified  in  the  regulatorA'  impact 
analysis  (RIA)  prepared  in  1982  for  th(! 
rexisions  to  the  NCP  pursuant  to  section 
105  d  CERCLA  and  the  economic 
analysis  prepared  when  amendments  to 
the  NCP  were  proposed  (50  FR  5882. 
February  12, 1985).  The  Agency  believes 
the  anticipated  economic  effects  related 
to  adding  sites  to  the  NPL  can  be 
characterized  in  terms  of  the 
conclusions  of  the  earlier  RIA  and  the- 
most  recent  economic  analysis 

Inclusion  of  a  site  on  the  NPL  iloos 
not  itself  impose  any  costs  It  docs  not 
establish  that  EPA  necessarily  will 
undertake  remedial  action,  nor  does  it 
require  any  action  bv  a  private  party  or 


deteimine  its  liability  for  site  response 
costs.  Costs  that  arise  out  of  site 
responses  result  from  site-by-site 
.    decisions  about  what  actions  to  take,  not 
directly  from  the  act  of  listing  itself. 
Nonetheless,  it  is  useful  to  consider  the 
costs  associated  with  responding  to  the 
sites  included  in  this  rulemaking. 
The  major  events  that  follow  &e 
proposed  listing  of  a  site  on  the  NPL  are 
a  search  for  potentially  responsible 
parties  and  a  remedial  investigation/ 
fsasibility  study  (RI/FS)  to  determine  if 
remedial  actions  will  be  imdertaken  at 
a  site.  Design  and  construction  of  the 
selected  remedial  alternative  follow 
completion  of  the  RI/FS,  and  operation 
and  maintenance  (OSiM)  activities  may 
continue  after  construction  has  been 
completed. 

EPA  initially  bears  costs  associated 
with  responsible  party  searches. 
Responsible  parties  may  bear  some  or 
all  the  costs  of  the  RI/FS,  remedial 
design  and  construction,  and  O&M,  or 
EPA  and  the  States  may  share  costs. 

The  State  cost  share  for  site  cleanup 
activities  has  been  amended  by  Section 
104  of  SARA.  For  privately-owned  sites, 
as  well  as  at  publicly-owned  but  not 
pubUcIy-operated  sites,  EPA  will  pay  for 
100%  of  the  costs  of  the  RI/FS  and 
remedial  planning,  and  90%  of  the  costs 
associated  writh  remedial  action.  The 
State  will  be  responsible  for  10%  of  the 
remedial  action.  For  pubHcly-operated 
sites,  the  State  cost  share  is  at  least  50% 
of  all  response  costs  at  the  site, 
including  the  RI/FS  and  remedial  design 
and  construction  of  the  remedial  action 
selected.  After  the  remedy  is  built,  costs 
fall  into  two  categories: 
—For  restoration  of  ground  water  and 
surface  water,  EPA  will  share  in 
startup  costs  according  to  the  criteria 
in  the  previous  paragraph  for  10  years 
or  imtil  a  sufficient  level  of 
protectiveness  is  achieved  before  the 
end  of  10  years. 
—For  other  cleanups,  EPA  will  share  for 
up  to  1  year  the  cost  of  that  portion 
of  response  needed  to  assure  that  a 
remedy  is  operational  and  functional. 
After  that,  the  State  assumes  full 
responsibilities  for  O&M. 
In  previous  NPL  rulemakings,  the 
Agency  estimated  the  costs  associated 
with  these  activities  (RI/FS.  remedial 
design,  remedial  action,  and  O&M)  on 
an  average  per  site  and  total  cost  basis. 
EPA  vkill  continue  with  this  approach, 
using  the  most  recent  (1993)  cost 
estimates  available;  the  estimates  are 
presented  below.  However,  there  is 
wide  variation  in  costs  for  individual 
sites,  depending  on  the  amount,  type, 
and  extent  of  contamination. 
Additionally,  EPA  is  unable  to  predict 


what  portions  of  the  total  costs 
responsible  parties  will  bear,  since  the 
distribution  of  costs  depends  on  the 
extent  of  voluntary  and  negotiated 
response  and  the  success  of  any  cost- 
recovery  actions. 


Cost  category 

Average  total 
cost  per  site' 

RI/FS 

Renrwdial  Design  

Reme<Sal  Action  

1,350,000 

1,260,000 

'22,500,000 

5.630,000 

Present  Discounted  Value 
O&M  2  

'  1994  U.S.  Dollars. 

2  Assumes  cost  of  O&M  over  30  years 
$400,000  for  the  first  year  and  5.8%  di«x)unt 
rate. 

3|nclutes  State  cost-share. 

Source:  Office  of  Program  Management.  Of- 

I*PI  ?-n!"lf9®"*^  ^"°  Remedial  Response. 
U.S.  EPA,  Washington.  DC. 

Costs  to  the  States  associated  with 
today's  final  rule  arise  from  the  required 
State  cost-share  of:  (1)  10%  of  remedial 
actions  and  10%  of  first-year  O&M  costs 
at  privately-owned  sites  and  sites  that 
are  publicly-owned  but  not  publicly- 
operated;  and  (2)  at  least  50%  of  the 
remedial  planning  (RI/FS  and  remedial 
design),  remedial  action,  and  first-year 
O&M  costs  at  publicly-operated  sites. 
States  will  assiune  the  cost  for  O&M 
after  EPA's  period  of  participation. 
Using  the  budget  projections  presented 
above,  the  cost  to  the  States  of 
undertaking  Federal  remedial  planning 
and  actions,  but  excluding  O&M  costs, 
would  be  approximately  $42  million. 
State  O&M  costs  cannot  be  accurately 
determined  because  EPA,  as  noted 
above,  will  share  O&M  costs  for  up  to 
10  years  for  restoration  of  ground  water 
and  siuface  water,  and  it  is  not  known 
if  the  site  will  require  this  treatment  and 
for  how  long.  Assuming  EPA 
involvement  for  10  years  is  needed. 
State  O&M  costs  would  be 
approximately  $69  million. 

Placing  a  hazardous  waste  site  on  the 
final  NPL  does  not  itself  cause  firms 
responsible  for  the  site  to  bear  costs. 
Nonetheless,  a  listing  may  induce  firms 
to  clean  up  the  sites  voluntarily,  or  it 
may  act  as  a  potential  trigger  for 
subsequent  enforcement  or  cost- 
recovery  actions.  Such  actions  may 
impose  costs  on  firms,  but  the  decisions 
to  take  such  actions  are  discretionary 
and  made  on  a  case-by-case  basis. 
Consequently,  precise  estimates  of  these 
efiects  cannot  be  made.  EPA  does  not 
believe  that  every  site  will  be  cleaned 
up  by  a  responsible  party.  EPA  cannot 
project  at  this  time  which  firms  or 
industry  sectors  will  bear  specific 
portions  of  the  response  costs,  but  the 
Agency  considers:  The  volume  and 
nature  of  the  waste  at  the  sites;  the 


strength  of  the  evidence  linking  the 
wastes  at  the  site  to  the  parties;  the 
parties'  ability  to  pay;  and  other  factors 
when  deciding  whether  and  how  to 
proceed  against  the  parties. 

Economy-wide  ettects  of  this 
amendment  to  the  NPL  are  aggregations 
of  efforts  on  firms  and  State  and  local 
governments.  Although  effects  could  be 
felt  by  some  individual  firms  and  States 
the  total  impact  of  this  amendment  on 
output,  prices,  and  employment  is 
expected  to  be  negligible  at  the  national  • 
level,  as  was  the  case  in  the  1982  RIA. 

Benefits 

The  real  benefits  associated  with         • 
today's  amendment  are  increased  health 
and  environmental  protection  as  a  result 
of  increased  public  awareness  of 
potential  hazards.  In  addition  to  the 
potential  for  more  Federally-financed 
remedial  actions,  expansion  of  the  NPL 
could  accelerate  privately-financed, 
voluntary  cleanup  efforts.  Listing  sites 
as  national  priority  targets  also  may  give  . 
States  increased  support  for  funding   " 
responses  at  particular  sites. 

As  a  resuh  of  the  additional  CERCLA 
remedies,  there  will  be  lower  himian 
exposure  to  high-risk  chemicals,  and 
higher-quality  surface  water,  ground 
water,  soil,  and  air.  These  benefits  are 
expected  to  be  significant,  although 
difficiilt  to  estimate  in  advance  of 
compleUng  the  RI/FS  at  these  sites. 

IV.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866 
review. 

V.  Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
•number  of  small  entities.  By  small 
entities,  the  Act  refers  to  small 
businesses,  small  government 
jurisdictions,  and  nonprofit 
organizations. 

While  this  rule  revises  the  NCP,  it  is 
not  a  typical  regulator}-  change  since  it 
does  not  automatically  impose  costs.  As 
stated  above,  adding  sites  to  the  NPL 
does  not  in  itself  require  any  action  by 
My  party,  nor  does  it  determine  the 
liability  of  any  party  for  the  cost  of 
cleanup  at  the  site.  Further,  no 
identifiable  groups  are  affected  as  a 
whole.  As  a  consequence,  impacts  on 
any  group  are  hard  to  predict.  A  site's 
inclusion  on  the  NPL  could  increase  the 
likelihood  of  adverse  impacts  on 
responsible  parties  (in  the  form  of 
cleanup  costs),  but  at  this  time  EPA 


UMI 
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cannot  identify  the  potentially  a£EBCted 
businesses  or  estimate  the  number  of 
small  businesses  that  might  also  be 
affected. 

The  Agency  does  expect  that  the 
listing  of  the  sites  in  this  NPL  rule  could 
significantly  affect  certain  industries,  or 
finns  within  industries,  that  have 
caused  a  proportionately  high 
percentage  of  waste  site  prdblems. 
However,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
^ccur  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 


determining  enf  ijcement  actions, 
including  not  oi  ly  the  firm's 
contribution  to  t  le  problem,  but  also  its 
ability  to  pay.  T  le  impacts  (firom  cost 
recovery)  on  sm^U  governments  and 
nonprofit  organi^tions  would  be 
determined  on  a  similar  case-by-case 
basis. 

For  the  forego  ng  reasons,  I  hereby 
certify  that  this  i  ule  does  not  have  a 
significant  ecom  imic  impact  on  a 
substantial  num  ler  of  small  entities. 
Therefore,  this  r  sgulation  does  not 
require  a  regulal  ary  flexibility  analysis. 


List  of  Subjects 

Air  pollution 
Hazardous  matehals 
relations,  Natun  .1 
pollution,  Repoi  ting 


n40CFRPail300 

:ontrol,  Qiemicals. 
.  Intergovernmental 
resources.  Oil 

and  recordkeeping 


State 
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CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 


Appendix  B  to  Part 

Table  l.— General  SupdRFUND 


Site  name 


Alaska  Battery  Enteiprtses „ 

Arctic  Surplus  „ „ 

Cte-Geigy  Coip.  (Mcintosh  Plant) ^ 

Interstate  Lead  Co.  (ILCO) — 

ONn  Coip.  (Mclntosti  Plant) 

PwdUo  Ground  Watar  Contamination 

Radwring  Carriers.  Inc.  (Saraland) 

StauNar  Ctwmical  Co.  (Cold  Creek  Plant)  .... 

Staufier  Chamicai  Co.  (LeMoyne  Plant)  

TX.  Agriculture  &  Nutrition  (Montgomery)  .... 
Triana/Tennessee  River 

Frit  Irxtustries  .>..........._«...........„.. 

Gurtey  Pit 

Industrial  Waste  Control - , 

Jacksonville  Municipal  Landfill 

M«-Soutti  Wood  Products  , 

Mktand  Products 

Monroe  Auto  Equipment  (Paragouid  Pit)  .....~ 

Popii6»  inc. >. •••••■•••••••■•••.. 

Rogers  Road  Munk:ipal  Larxlfill  . 

Soutti  8th  Street  Landfill .. 

Vertac,  Inc  „ 

Apache  Powder  Co  

Hassayampa  Landfill  

Indtan  Bend  Wash  Area 

UtchfteW  Airport  Area 

Motorola.  Inc.  (52nd  Street  Plant)   

Nineteenth  Avenue  LandfiH  

Tucson  International  Airport  Area 

Advanced  Micro  Devices,  tnc 

Advanced  Micro  Devices,  Inc.  (BWg.  915)  ... 

Aerojet  General  Corp  

Applied  Materials S. 

Atlas  Asbestos  Mine 

Deckman  instruments  (Poiterville  Plant) 

Brawn  &  Bryant.  Inc.  (Arvin  Plant) 

CTS  Printex.  Inc „ 

Celtor  Chemical  Wortcs ., 

CoaKnga  Asbestos  Mine 

Coast  Wood  Preserving  „ 

Crazy  Horse  Sanitary  Landfill _ 

Del  Norte  Pestickle  Storage 

FairchiM  Semtoonductor  Corp  (Mt  View) 

Fairchid  Semiconductor  Corp  (S  San  Jose) 
Firaslona  Tka  &  Rubber  Co.(Salinas  Plant) 
Fresno  Municipal  Sanitary  LandfiN 


requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control,  Water  supply. 

Dated:  December  13, 1994. 

Elliott  P.  Uws, 

Assistant  Administrator,  6ffice  of  Solid  Waste 
and  Emergency  Response. 

40  CFR  Part  300  is  amended  as 
follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C  9601-96S7:  33  U.S.C 
1321(c)(2):  E.0. 11735.  38  PR  21243.  E.O. 
12580.  52  FR  2923. 

2.  Appendix  B  to  Part  300  is  revised 
to  read  as  set  forth  below: 


300— National  Priorities  List 

Section.  December  1994 


City/county 


Fairbanks  N  Star  Borou^  .. 

Fairtante 

Mcintosh _.. 

L^oOS  ••>■•*••••■■•■■•■•••••••«••«■••■■• 

Mcintosh 

OaralaiKl    •••••••••■•••■•■•••••»•■«••< 

^91a^K«S    ••••■■•••■■•••^••••••••■••••■••■■i 

Axis 

Mor)tgomery 

Limestone/Morgan 

Omaha 

Walnut  Rklge 

EdmorxJson 

Fort  Smith 

Jacksonville  

Mena _ „ 

Ola/Birta „ 

Paragouid  ...... 

El  Dorado 

Jacksonville 

West  Memphis 

Jacksonville  

SL  David — 

IHassayampa  ...; 

Scottsdale/Tempe/Phoenix 

Goodyear/Avondale 

Phoenix 

Tucson 

Sunnyvale 

Sunnyvale 

Rancho  Cordova 

Santa  Clara ~. 

Fresno  County 

Potterville 

Afvin „.. 

Mountain  View „ 

Hooga 

Coainga 

UWah ~ 

Salinas „ , 

Crescent  City  ..„ 

Mountain  View 

South  San  Jose 

Salinas , 

Fresno 


Notes(a) 
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State 


CA 

CA 

CA 

CA 

GA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CT 

CT 

CT 

CT 

CT 

CT 

CT 


TABLE  1. -General  Superfund  Section.  December  1994-Continued 


Site  name 


Frontier  Fertilizer  

Hewlett-Packard  (620-640  Page  Mill  Road) ' 

Industrial  Waste  Processing 

Intel  Corp.  (Mountain  View  Plant) 

Intel  Corp.  (Santa  Clara  III) 

Intel  Magnetics  "" 

Intersil  IncVSiemens  Components .....!!!!." 

Iron  Mountain  Mine :... . 

J.H.  Baxter  &  Co 

Jasco  Chemical  Corp •-•••-........ 

Koppers  Co.,  Inc.  (OrovBle  Plant)  ..Z" 

Liquid  GoW  Oil  Corp _ 

Lorentz  Barrel  &  Drum  Co „™Z.*!. 

Louisiana-Pacific  Corp „.. 

MGM  Brakes „;;:::::;:: 

McColl  

McCormick  &  Baxter  Creosofing  Co  ."!!!!.! 

Modesto  Ground  Water  Contaminatton  ."!! 

MonoKthk;  Memories 

Montrose  Chemical  Coqa !™!!."....""!.".." 

National  Semiconductor  Corp  "."..". 

Newmark  Ground  Water  Contamination  "! 

Operating  Industries.  Inc.,  Landfill 

Pacific  Coast  Pipe  Lines  

Purity  Oil  Sales.  Inc „Z"Z 

Ralph  Gray  Tmcking  Co Z....Z 

Raytheon  Corp  ~. '..".. 

San  Fernando  Valley  (Area  1)  ""'!"!!!"! .". 

San  Fernando  Valley  (Area  2)  ..." 

San  Fennando  Valley  (Area  3) 

San  Fernando  Valley  (Area  4)  ...  i 

San  Gatjriel  Valley  (Area  1)  ....„.„. JiZ 

San  Gatxiel  Valley  (Area  2) 

San  Gabriel  Valley  (Area  3)  ZZZ. 

San  Gat)riel  Valley  (Area  4)  „..„.„... 

Selma  Treating  Co  

Sola  Optical  USA,  Inc .1!!!!.".""™!!!! 

South  Bay  Astiestos  Area  .'"..'..1 

Southern  California  Edison  Co.  (VisalVa) 

Spectra-Physics,  Inc 

Stringfellow 

Sulphur  Bank  Mercury  Mine  ...!.."!."!.! 

Synertek.  Inc.  (Building  1)  

T.H.  Agriculture  &  Nutrition  Co 

TRW  Microwave,  Inc  (Building  825)  .......Z 

Teledyne  Semicor>ductor 

United  Heckathom  Co .."•!!!!."" 

Valley  Wood  Preserving,  Inc „..„."" 

Waste  Disposal,  Inc 

Watkins-Johnson  Co.  (Stewart  Division) "~ 

Western  Pacific  Railroad  Co  

Westinghouse  Electric  Corp.  (Sunnyvale) 

Broderick  Wood  Products 

California  Guteh  

Central  City-Oear  Creek "'"...Z..". 

ChemKal  Sales  Co : 

Denver  Racfium  Site  ""*" 

Eagle  Mine "...""       "* 

Lincoln  Part< ."1"!.".""! 

Lowry  LarxMill " 

Marshall  Landfill 1""" "" 

Sand  Creek  Industrial .Z 

Smuggler  Mountain  ^ZZZZ 

Summltville  Mine  .............."". 

Uravan  Uranium  Project  (Union  Carbide) 

Bartdiamsted-New  Hartford  Landfai 

Beacon  Heights  Landfill ZZ 

Cheshire  Ground  Water  Contaminatton  Z." 

Durham  Meadows  

Gaik4)'s  Quany Z- " 

Keltogg-Deering  Well  FieW ZZZZZ 

Laurel  Park,  Inc 


City/county 


Notes(a) 


Davis 

PatoAlto 

Fresrw 

Mountain  View 

Santa  Clara 

Santa  Clara 

Cupertino 

Redding  

Weed  

Mountain  View  . 

Oroville „ 

Richmond . 

San  Jose 

Oroville ;..„. 

Ctoverdaie „ 

Fullerton .- 

Stockton 

Modesto 

Sunnyvale 

Torrance  

Santa  Clara 

San  Bernardino 
Monterey  Park  . 
Fillmore 
Malaga  . 

Westminster _.,„ 

Mountain  View 

Los  Angeles „.... 

Los  Angeles/Glendale 

Glendale  

Los  Angeles 

El  Monte  

Baldwin  Parte  Area  . 

Alhambra  „.. 

La  Puente  " 

Selma 

Petaluma Z 

Alvlso  

Visalia  Z. 

Mountain  View 

Glen  Avon  Heights  

Clear  Lake  

Santa  Clara .' 

Fresno „ 

Sunnyvale  . .. . 

Mountain  View 

Richmond , 

Turiock  

Santa  Fe  Springs 

Scotts  Valley 

Oroville 

Sunnyvale „. 

Denver  

Leadviile 

Waho  Springs  

Denver 

Denver  

Mintum/Redcliff 

Canon  City , 

Arapahoe  County 

BouWer  County 

Commerce  City . 

Pitkin  County  

Rio  Grande  County 

Uravan  

Bari<hamsfed „ 

Beacon  Falls Z. 

Cheshire  

Durtiam 

Plainfield  

Norwalk 

Naugatuck  Borough 


C 
C 
C 


C,S 

c 
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Table  1.— General  Superfun  )  Section,  December  1994— Continued 


SMb  nsme 


unonvmr  owncn  vOip 

Nutmeg  Vaiey  Road  .^. 

OU  SouMnglon  LmdM 

TTBOMon  riaang  uoip  .^^..,......^...„.^^^ 

So^snls  Recovery  Service  New  Engtand 

YaworM  Watte  Lmoon 

Army  Creek  LarxM ...^^^..^. 

Ctwm-Solv,  hK 


Cotter^  SanNation  Service  Landillis 

OttaiMia  Oty  PVC  Plant 

Deiawaie  Sand  &  Gravel  Landfil 

Dover  Gas  UgM  Co  ~.~~ 

EJ.  DuPontde  Nemours  (Newport  Laiidfiil) 
Hatoy  Ctieniical  Co  ^^^^....^^...„.^^.,^„„„ 

Harvey  &  Knott  Drum,  Inc  — ~ ^^ „ 

Koppers  Ca,  Inc.  (Newport  Plant) 

NCR  Corp.  (fyWnboro  Plant) 

New  Castle  Sp« 

Sealand  LJmitad   ™  


Standard  Chlorine  of  Delaware,  Inc 

Sussex  County  LandSH  Na  5 

TytMuts  Comer  Landfill . 

Tyler  Refrigeration  Pit  ......«-....>....... 

WMcat  Landn  .... 

Agrico  Chemicd  Co 
Airoo  Plating  Co ....... 

Alpha  Chemical  Corp 

American  Creosote  Works  (Pensacola  Ptt) . 
Anaconda  Akminum  CoJMilgo  EJectronk» 

ArKXlyne,  Inc  .....»......^...... „.......__., 

BAB  Chemical  Ca.  Inc 

Beulah  Landfill ,.,       

Brown  Wood  Presennng . . 

Cabot/Koppers 

Chemform,  Inc „.... „ _ 

Chevron  Chemical  Co.  (Ortho  Division) 

City  Industries,  Inc 

Coleman-Evans  Wood  Preserving  Co  

Davie  LarKffill — „ .... ......... . 

Dutx>se  Oil  Products  Co 

Escamtjia  Wooc^-Pensacota 

Ftorida  Steel  Corp _ „.. 

GoW  Coast  Oil  Corp „ 

Harris  Corp.  (Palm  Bay  Plant) 

Helena  Chemical  Co.  (Tampa  Plant)  

Hipps  Road  LandfiU  . 

HoOingsworth  Soklertess  Terminal 

Kassauf-Kimerling  Battery  Disposal _.. 

Madnon  County  Sanitary  Landfill 

Miami  Drum  Sen^ices 

Munisport  Landfill  

Northwest  58th  Street  Landfill 

Peak  Oil  CoTBay  Dmm  Co  .. 

Pepper  Steel  &  ABoys.  Inc  

Petroleum  Products  Corp 

Pfckettville  Road  Landfill  

Piper  Aircraft/Vero  Beach  Water  &  Sewer .. 

Reeves  Southeast  Galvanizing  Corp „.. 

Sapp  Battery  Salvage 

SchuyWI  Metals  Corp ............. 

Shenwood  Modteal  Industries  

Sixty-Second  Street  Dump 

Standard  Auto  Bumper  Corp „ 

Stauffer  Chemkal  Co.  (Tarpon  Springs) 

Sydney  Mine  Sludge  Ponds 

Taykx  Road  Landfitt  

Tower  Chemical  Co 

WWtehouse  Oil  Pits 

Wieon  Concepts  of  Fkyida,  Inc 

Wingate  Road  Munk:ipal  Incinerator  Ounp 
Woodtxjry  Chemical  Co.  (Princeton  Plant)  . 


.A. 


Clly/counly 


Woodstock  . 
Woloott  ....... 

Soulhington 

Vemon 

Soulhington 

Canterbury 

New  Castle  Ckxjnfy 

Kent  County 

Delaware  C>ty 

New  Castle  County 
Dover „.. 

Newcastle 

Kirkwood 

■^^"»^WW»    •■■■•••••••■•••■■. 

Millstx)ro  

New  Castte  County 

Mount  Pleasant 

Delaware  City  

Laurel 

New  Castle  County 
Smyrna  

"ensaooia  ..........m.. 

Miami  

GaMoway  .. 

Pensacola 

Miami  

North  Miami  Beach 

Hialeah 

Lake  Pari<  

Pensacola «.... 

Live  Oak  

Gainesville  

Pompano  Beach  .... 

Oriarxto 

Oriando  

Whitehouse 

Davie „ 

Cantonment  

Pensacola 

Indmntown  ..... 

Miami  

Palm  Bay k.. 

Tampa 

Duval  Courrty 

Fort  Lauderdale 

Tampa _... 

Madison 

Miami  


■••••••••••««m 


>••••••••••■•■•««• 


North  Miami  

Hialeah 

Tampa 

IVn3UR?]r    ••■••••.■■■•••■ 

Pemlxoke  Park  .. 

Jacksonville  

Vero  Beach 

Tampa 

Cottondale  

Plant  City  

Oeland 

Tampa 

Hialeah „... 

Tarpon  Springs  .. 

Brarxkxi 

Seffner 

Clermont  ..^ 

Whitehouse 

Pompano  Beach 
Fort  Lauderdale  . 
Princeton 


Notos(a) 


C 
C 


State 


FL 

FL 

GA 

GA 

QA 

GA 

GA 

QA 

QA 

QA 

QA 

QA 

QA 

GU 

HI 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

ID 

ID 

ID 

ID 

ID 

ID 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IN 
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TABLE  1. -GENERAL  SUPERFUND  SECTION,  DECEMBER  1994-<;ontinued 


Site  name 


Yeltow  Water  Road  Dunp 

ZeNwood  GnMjnd  Water  Contaminatkw  ..... 

Cedartawn  IndusWes.  Inc 

Cedartown  Munte^pal  LandllN  

Diamond  Shamrock  Corp.  Landfill 

Firestone  Tire  «  Rubber  Co  (Alwiy  Plant)  .„, 

Hercules  009  Landfill 

Marzone  lncA»ievron  Chemteal  Co 

Malhis  Brothers  LandfH 

Monsanto  Corp.  (Augusta  Plant) .. ZZIl 

Poworsvile  Site  _ -...............„_. 

TM.  Agriculture  &  Nutritton  (Albany)  "ZZ™"! 

WooMolk  Chenvcal  Works.  Inc  

Ordot  Landfill „.  „ 

Del  Monte  Corp.  (Oahu  Piantatton) Z!! 

Des  Moines  TCE 

E.I.  Du  Pont  de  Nemours  (County  Rd  ii3)  .„'. 

Electro-Coatings,  Inc 

FairfieW  Coal  Gasifkxitton  Plant "~"Z. 

Farmers'  Mutual  Cooperative 

John  Deere  (Ottumwa  Works  Landfite)  ..Z"™ 

Lawrence  Todtz  Farm  

Mason  City  Coal  Gasificatton  Plant Z.Z."Z™.' 

MM-America  Tanning  Co 

Mklwest  Manufacturin^iNofth  Fami  "Z 

^kxthwestem  States  Portland  Cement  Co 

Peoples  Natural  Gas  Co  

Red  Oak  City  Landfill  Z" 

Shaw  Avenue  Dump _ 

SheHer-Gtobe  Corp.  Disposal 

Vogel  Paint  4  Wax  Co  „„. Z 

White  Farm  Equipment  Co.  Dump 

Bunker  HM  Miriing  &  MetaNurgical 

Eastern  Michaud  Rats  Contaminatton 

Kerr-McGee  Chemfcal  Corp.  (Soda  Springs)  .„ 

Monsanto  Cherracal  Co.  (Soda  Springs) 

Pacific  Hkte  &  Fur  Recydtng  Co 

Unton  Pacific  Railroad  Co 

A  &  F  Material  Reclaiming.  Inc  .Z 

Acme  Solvent  Reclaiming  (Monistown  Plant)  .. 

Adams  County  Qoincy  LandTiHs  243 

Anfxx»  Chenwcals  (Joliet  Landfill)  „... \ 

Betoit  Corp 

BeKridere  Municipal  LandfiN „"!."Z™Z  * 

Byron  Salvage  Yard  ".Z.... 

Central  Illinois  Putrfk;  Service  Co """ZZZ 

Cross  Brothers  Pail  Recycting  (Pembroke)  ...Z 

DuPage  County  Landfill/Blackwell  Forest „ 

Galesburgft<oppers  Co 

H.O.D.  Landfill 

llada  Energy  Co „ 

Interstate  Pollutwn  Control.  Inc Z..Z 

Johns-Manville  Corp '" 

Kerr-McGee  (Kress  Creek/W  Branch  DuPage) 

Keer-McGee  (Reed^<eppter  Parte) 

Kerr-McGee  (Reskjential  Areas)  

Kerr-McGee  (Sewage  Treatment  Plant) 

LaSalle  Electric  Utilities „ 

Lenz  Oil  Service,  Inc  

MIG/Oewane  Landfill ..ZZZ. 

NL  Industries/Taracorp  Lead  Smelter ZZ 

Ottawa  Radiatkm  Areas  ...... 

Outboard  Marine  Corp Z".' 

Pagers  Pit 

Parsons  Casket  Hardware  Co Z„.Z.Z 

Southeast  RockfonJ  Gd  Wtr  Contaminatton 

Tri-County  Landfi«/Waste  Mgmt  IKnois 

Velsfcol  Chemcal  Corp.  (INinois) 

Wauconda  Sand  4  Gravel 

Woodstock  Municipal  Landfil 

Yoeman  Creek  Landfill 

American  Chemical  Sennce.  Inc  ^ .Z 


City/oounty 


BaUwin  ..... 
ZeUwood  „. 
Cedartown 
Cedartown 
Cedartown 

Albany 

Brunswtek  . 

Tiflon 

Kensington 
Augusta 


Peach  County 

Atany 

Fort  Valley  

Guam 

Honohjhj  County 

Des  Moines 

West  Point  

Cedar  Rapkls 

FairfieW 

Hospers  „ 

Ottumwa  _. 

Camanche  „ „. 

Mason  City 

Sergeant  Bluff 

Kellogg 

Mason  City 

Dut)uque  

Red  Oak  „.. 

Charies  City 

Keokuk 

Orange  CHy  

Chartes  City 

Smelterville  

Pocatello 

Soda  Springs „.. 

Soda  Springs 

PocateUo 

Pacatelk) 

Greenup 

Morristown  

QuirK;y 

Rockton „. 

Belvidere 

Byron  

TaytorviHe 

Pembroke  Township 

WarrenvHIe , 

Galesburg 

Anttoch 


Notes(a) 


C.S 


East  Cape  Girardeau 

Rockford  „_ 

Waukegan „„ .' 

DuPage  County 

West  Chicago  

West  ChkagcVOuPage  County 

WestChkago  

LaSalle 

Lemont „..„.. 

Behndere .. .", 

Granite  Cily ', 

Ottawa  

Waukegan 

Rockford  

BeMdere  ...._........„..„_.„ ..„ 

Rockford  ........_........__........ 

South  Elgin 

Marshall  

Wauconda 

Woodstock  — . — »........._.. . 

Waukegan 

Griffith  
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State 


IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

LA 

LA 

LA 

LA 

lA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 


TABLE  1.— General  Superfuni  Section,  December  1994— Continued 


Site  name 


Bennatt  Stone  Quarry .. 
Carter  Lee  Lumber  Ca 
Columbus  CM  Municipai  LandfUl  «1 

Corvii  Rtf  Yard  (EMuut)  

Cortinenlal  Steel  Corp. 

Douglass  Roacl/Uniroyal.  Inc.,  LarKNOI 

Enwirochem  Corp  ........._ »......„.».».....„. 

Rsher-Caio ......,.„...., 

Fort  Wayne  Reduction  Dump 

Gaton  Myers  Dump/Drum  Salvage  J.... 

Himco  Dump „.., 

LBkB  Sandy  Jo  (M&M  LandfiH) 

Lakeland  Disposal  Service,  Inc 

Lemon  Larie  LandfM  ^.^^^.^,^^^.^„„,„...... 

IOTIk^\^\^  I   ■•••■•••■■■•••■•••••••••••••••••••••••■■•••••••••••••■•I 

IWI*^\^\^  II   ••••••••••■•••■••••••■•••••••■•••••••■•«•«••••■( *••««•■ 

Mam  Street  Wen  FleW „ , 

Marion  (Bragg)  Dump 

NeaTs  Dump  (Spencer) . 

NeaTs  Landfili  (Btoomington) .^. 

Kfinth  Avenue  Dump „...„......„..........,„.., 

Norlhside  Sanitary  LandfHI,  Inc  „. 

Prestolito  Battery  Division  

Reitty  Tar  &  Chemical  (Indianapoiis  Plant .... 

Seymour  Recycling  Corp 

Southsids  Sanitary  Landfill 

Tippecanoe  Sanitary  Landfill,  Inc 

Tri-State  Piatirtg ........^...>............. 

Waste,  Inc.,  Landfin — ...^........„„........ 

Wayne  Waste  Oil „ 

WMeford  Sales  &  Service/Nationalease  .... 
29th  &  Mead  Ground  Water  Contamination 

57th  and  North  Broadvray  Streets  Site  

Arkansas  City  Dump 

Chemical  Convnodities,  Inc . 

Cherokee  County „„; 

Doepke  Disposal  (Hoiiiday) 

Obee  Road 

Pester  Refinery  Co 

Strother  Retd  Industrial  Park >... 

A.L  Taylor  (Valley  of  Drums) 

Airco 

B.F.  Goodrich  _„ 

Brantley  Landfill 

Caldwell  Lace  Leather  Co.,  Inc 

Distler  Brickyard  

Distler  Farm „. 

Fort  Hartford  Coal  Co.  Stone  Quarry 

General  Tire  &  Rubber  (MayfiekJ  Landfill) ... 

Green  River  Disposal,  Inc  .._ 

Howe  Valley  Landfill „ 

Lee's  Lane  Landfill  „ 

Maxey  Flats  Nuclear  Disposal 

National  Electric  Coil/Copper  Industries 

National  Southwire  Aluminum  Co  

Newport  Dump „ 

Red  Penn  Sanitation  Co.  LancBill ...I.. 

Smith's  Farm  „ ; 

Tri-City  Disposal  Co 

Agriculture  Street  Landfill 

American  Creosote  Works.  Inc  (Winnfiekl)  . 

Bayou  Bonfouca  

Bayou  Sorrel  Site  ..„ 

Cleve  Reber „ 

Combustkx),  Inc „ „.. 

D.L  Mud.  Inc 

Dulchtown  Treatment  Plant „ 

Gulf  Coast  Vacuum  Services 

OW  Inger  Oil  Refinery „ 

PAB  Oil  &  Chemical  Senrice,  Inc 

Petro-Processors  of  Louisiana  Inc 

Adas  Tack  Corp 


City/county 


Bkxxnington 
Indiartapolis 
Cokimbus 

Elkhart 

Kokomo 

Mishawaka 
Zk)nsville  ... 

LaPorte 

Fort  Wayne 
Osceola ..... 
EMiart  ...... 

Gary 

Claypool 

Btoomington 

\90I  jf    •■■■••■•■•••••••••••■I 

V3CU  jf     •••••••••■••••••••••■■ 

CR\I  HU  %  •••••«•••■•■•••■■•) 

Marion , 

Spencer  

Btoomington 

Gary 

21ionsville 

Vincennes 

Indianapolis 

Seynwur  „„, 

Indianapolis 

Lafayette „.... 

Columbus „.... 

Mtohigan  City 

Columbia  City 

South  Berxl  .„ 

Wichita 

Wichita  Heights .... 

Arkansas  City  

Olathe 

Cherokee  Cqunty . 
Johnson  County  ... 

Hutchinson .... 

El  Dorado 

Cowley  County  .... 

Brooks 

Calvert  City 

Calvert  City 

Island 

Auburn  

West  Point 

Jefferson  Ckxinty  . 

Olaton 

MayfieW  

Maceo 

Howe  Valley 

Louisville 

HillstXKO 

Dayhoit 

Hawesville 

Newport 

PeeWee  Valley  .... 

Brooks 

Shepherdsville  

New  Orleans 

Winnfiekl 

SIkieN  

Bayou  Sorrel 

Sorrento 

Denham  Springs  .. 

Abbevilte 

Ascenston  Parish  . 

At)bevilto  

Darrow  

Abbevilte 

Scotlandvilte .. 

Fairhaven 


Notes(a) 


C,S 
C 

cs 


s 


State 


MA 


MA 
MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

Ml 

Ml 

Ml 

M 

M 

Ml 

Ml 

M 

Ml 

Ml 

Ml 

M 

Ml 

Ml 

Ml 

Ml 

M 

Ml 

Ml 

Ml 

M 

Ml 

Ml 

Ml 

M 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 
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TABLE  1. -General  Superfund  Sectkdn.  December  1994-Continued 


site  name 


Baiid  &  McGuire „. 

Blackburn  &  Unton  Privileges 

Cannon  Engineering  Corp.  (CEC) 

Charies-George  Redamatton  Landifll 

Groveland  Weds _. 

HawerhiM  Munkapal  LandM 

Hocomonco  Pond 

Industri-Ptex 

Iron  Horse  Parft  

New  Bedford  Site 

Nonfood  PCBs  .... 

Nyanza  Chemtoai  Waste  Dump 

PSC  Reisources 

Re-Sdve,  Inc 

Rose  Disposal  Pit 

Salem  Acres 

Shpack  LandW 

SHresim  Chemtoal  Corp 

SUivan's  Ledge 


■••••••••■••■•■I 


W.R.  Grace  &  Co  Inc  (Acton  Pte«t)  ... 

Wells  G&H _ 

Bush  Valtey  Landfill 

Kane  &  Lombard  Street  Dnims 

Umestone  Road 

MkMtlantto  Wood  Preservers,  Inc 

Sand,  Gravel  &  Stone  _..„ 

Southern  Maryland  Wood  Treating 

Spectron.  Inc  „ 

Woodtewn  County  LandM 

McKin  Co 

O'Connor  Co 

Pinette's  Salvage  Yard 

Saco  Muntoipal  Landfill „ 

Saco  Tannery  Waste  Pits 

Unton  Chemtoal  Co.,  Inc 

Winthrop  LandMI 

Adam's  Plating _ 

Albton-Sheridan  Towrehip  LandfiN 


Allied  Paper/Portage  Ck/KaJamazoo  River 

American  Anodco,  Inc 

Anderson  Devetopmeni  Co „. 

Auto  ton  Chemtoals,  Inc 

Avenue  "E"  Ground  Water  Contaminatton 

Barrels.  Inc  

BendIx  CorpVAIItod  Automotive  ..ZZZZ 

Bertin  &  Farro „., 

Bofors  f^obel,  inc !.Z!.""™ 

Burrows  Sanitatton  

Butterworth«2  Landm 

Cannelton  Industries.  Inc „., 

Carter  Industrials,  Inc [ 

Cemetery  Dump 

Chem  Central  „„. 

Clare  Water  Supply  ...„ 

ClifVDow  Dump 

Dues  &  Gardner  LandW ...!!!!.""! 

Eleclrovofce „ „ 

Folkertsma  Refuse 

Forest  Waste  Products JZZZ. 

G&H  Landfill  


Grand  Traverse  Overall  Supply  Co 

(Brattot  County  LandfW 

H.  Brown  Co.,  Inc 

Hedbkim  Industries „ 

Hi-MIH  Manufacturing  Co 

Ionia  City  Landfill 

J&L  Landfill 

K&L  Avenue  LandM  ..._ 

Kaydon  Corp 

Kent  City  Mobito  Home  Park 

Kentwood  LandM 

Kysor  InAistrial  Corp 


City/county 


Notes(a) 


Hofcrook 

Walpote 

Bridgewater 

Tyngsborough  ... 

Grovetend 

Haverhill 

Westtxjrough  .„. 

Wotxjm „„ 

Billerica 

New  Bedford 

Nonfood  

Ashland 

"aimer  ........m.... 

Dartmouttt  ......„., 

Lanesboro ... 

Salem 

Norton^Attieboro . 

L0W6n , 

New  Bedford 

ncion  .................. 

Wotxjm 

Abingdon ............ 

Baltimore 

Cumberland  ..._ 
Harmans  ........... 

Elkton „, ,, 

Hollywood  .......... 

CMU^I  ................. 

Woodlawn 

Gray „„ 

Augusta  ...„....„.„ 
Washt)um  .......... 

Saco »....„... 

Saco 


Soutti  Hope  ...... 

Wmttirop  ..._.... 

Larwing  

Atoion 

Kalamazoo ........... 

I  Vina  ••••••••»•••••••■•■■•. 

Adrian  

Kalamazoo ....... 

Traverse  Cl^ 

Lansing  ............ 

St  Joseph „. 

Swartz  Creek 

Muskegon  ............. 

Hartford  ...„...._„.„„ 

Grand  Rapids  

Saulte  Saint  Marie  . 

Detroit „ 

Rose  Center 

Wyoming  Township 

Clare 

Marquette 

Dalton  Town^iip  .... 

Buchanan  ....a „. 

Grand  RapWs  

OtlSVIWO   w.»..M... 

LWca , 

Gre«ckvilte 

St  Louis 

Grand  HapWs 

Oscoda  .„__....„.„„. 


loria  .«.„........„..„... 

Rochester  HMs  »_., 
Oshtemo  Township , 
Muskegon  ............. 

Kent  Ciiy  ._............ 

Kefltwood  ..„...._....., 

CmMm 
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Ml 
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Ml 

Ml 
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MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 


Table  l.— General  Superfund  Section,  December  1994— Continued 


Site  name 


>••••••••»•••••**••  »i 


Liquid  Diiposi^  Inc 

Lmw  Eoorae  Creek  Dunp 

Mnon  County  LandM  .>«...................,... 

McGnw  Edton  Cocp  ........>............„...„ 

MtttunofS  UndM 

MWiigan  Diyoeai  (Cork  Street  LandfilQ 

""'WW    wwf^^^Wf  I1W#    ••■•••••■•■••••■••■•••••••••■••••••I 

Muriwgon  Chemical  Co 

Noflh  Branson  Industrial  Area 

Mn.Hi  ■■HI  mT.  ■    ^-  *'  -  - 

i>iuiiiieiiiwi>  nawig 

NowMO  Industriee ........ 

dganic  Chemtoats,  Inc     „ „. 

Ossineka  Ground  Water  Contaminatkm  ... 
Ott/Story/Cordova  Chemk:al  Co 
Packaging  Corp.  of  America 


Parsona  Chemical  Worio,  Inc 

Peeriesa  PMhig  Co 

Petoekey  MunMpei  WeU  ReW 

Raamusserfa  Dump „ 

Rockwei  International  Corp.  (Anegan)  .. 

Roee  Township  Dump 

Roto-Fmish  Co.,  Inc „ 

SCA  Independent  Landfill ..:. 

Shiawassee  River 

South  Macomb  Disposal  (LandfiN  9&9A) 
Southwest  Ottawa  County  Landfill 

Sparta  Landfill „ 

Spartan  Chemk»l  Co ..■.„, 

Spieget)erg  Landfill 

SprifigfieW  ToMnship  Dump  ., 
State  Disposal  Landfill.  Inc  .... 

Sturgis  Municipal  Wells 

Tar  Lake  „ „ 

TheriiK^Chem,  \rc ................. 

Torch  Lake 

U.S.  Aviex _ „ 

VeWcd  Chemcal  Corp.  (Michigan) 

Verona  Wen  FieW 

Wash  King  Laundry 

Waste  Management  of  Michij^  (Holland)  ..... 

Agate  Lake  Scrapyard 

Arrowt>ead  Refinery  Co 

Baytown  Township  Ground  Water  Plume , 

Boise  Cascade/Onan  Corp7Medtronics,  Inc  .... 

Buriington  Northern  (Brainerd/Baxter 

Dakhue  Sanitary  Landfill  , 

East  Bethel  Demolition  Landfill  , 

PMC  Corp.  (Fridley  Plant)  

Freeway  Sanitary  Landfill ;...., 

General  Mills/Henkel  Corp 

Joslyn  Manufacturing  &  Supply  Co 

Koch  Refining  Co./N-Ren  Corp 

Koppers  Coke 

Kummer  Sanitary  Landfill  

Kurt  Martufacturing  Co  „ 

LaGrand  Sanitary  Landfill _ 

Lehinier/Mankato  Site 

Long  Prairie  Ground  Water  Contamination 

MacGUis  &  Gftjte/BeH  Lumber  &  Pole  Co 

NL  Industries/Taracorp^Golden  Auto 

Nutting  Tmck  &  Caster  Co 

Oak  Grove  Sanitary  Landfill 

Oakdale  Dump „.„„ 

Olmsted  County  Sanitary  Landfill  "."!!Z!.™!!.'.""!! 

Pert»m  Arsenic  Site 

Pine  Bend  Sanitary  Landfill 

Reilly  TariChem  (St  Louis  Pari<  Plant) 

Ritari  Post  &  Pole  ... 

South  Andover  Site  

SL  Augusta  Sanitary  Landfill/Engen  Dump 

St  Louis  River  Site 

SL  Regis  Paper  Co  ; 


City/county 


Utkja 

Wyandotte 

Pare  Marquette  Twp 

Metanwra . 

Kalamazoo 

Lansing 

Whitehall „ 

Bronson 

Temperance  .........>..., 

Grandville .................. 

Ossineke 

Dalton  Township 

Filer  City 

Grand  Ledge ............. 

Muskegon  

Petoskey 

Green  Oak  Township 

Allegan 

Rosa  Township 

Kalamazoo 

Muskegon  Heights  .... 

Howell 

Macomb  Township  ... 

Parte  Township 

Sparta  Township 

Wyoming , 

Green  Oak  Township 

Davisburg 

Grand  Rapkte 

Sturgis 

Mancetona  Township .. 

Muskegon 

Houghton  County 

Howard  Township 

SL  Louis . 

Battle  Creek  ..; 

Pleasant  Plains  Twp 

Holland 

Fairview  Township  .... 

Hermantown  

Baytown  Township  ... 

Fridley 

Brainerd/Baxter 

Cannon  Falls  

East  Bethel  Township 

Fridley 

Bumsvide  

Minneapolis 

Brooklyn  Center 

Pine  Bend 

St  Paul 

Benrvdji  . 

Fridley 

LaGrand  Township 
Lehillier/Mankato 

Long  Prairie 

New  Brighton 

St  Louis  Part< 

Faribault 

Oak  Grove  Township 

Oakdale  

Oronoco 

Pertiam 

Dakota  County 
St.  Louis  Part< 

Sebeka  

^^noovGi   ••••■••■•■■•••••••••. 

St  Augusta  Township 

St  Louis  County 

Cass  Lake 


Nole8(a) 


i>«aaak***«*»«»Baa*i 


'•«*>»**«a*B««4»a< 


iVaaaaaaaavaaift^^Bx 
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MN 

MN 

MN 

MN 

MN 

MN 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MS 

MS 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

ND 

ND 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NH 

NH 
NH 
NH 
NH 
NH 


TABLE  1. -GENERAL  SUPERFUND  SECTKDN,  DECEMBER  1 994-Contlnued 


Site  name 


University  Minnesota  (Rosemount  Res  Can) 

Waite  Park  Wells „ ' 

Washington  County  Landfii !„..„'"Z 

Waste  Disposal  Engineering 

Whittaker  Com „  . 

f-  "»  a*a»>.*aaa».»„Haa*»aaaa*«» 

Windom  Dump 

Bee  Cee  Manufacturing  Co IZZZ 

Big  River  Mine  Tailings/St  Joe  Minerals  . 

Conservatkxi  Chemwal  Co 

Ellisville  Site _ 

_       „  •""■""•■■••••  """••"•aa»»ae»*aM«»,.,„.„,„,,, 

Fulbright  Landfill  

Kem-Pest  Laboratories S.Z"."  ~ 

Lee  Chemical 

Minker/Stout/Romaine  Creek  ..!!!."!™"!."!.".™"' 

Missouri  Electric  Wortcs 

Oronogo-Duenweg  Mining  Belt  

Quality  Rating  _.    . 

^  '  w        -"-■••••  •"•••••aaaaa»»«»«««»»„,„„„„„^^^^^ 

Shenandoah  Stables „ „. 

Solid  State  Circuits,  Inc !..."!"!."!."., 

St  Louis  Airport/HIS/Futura  Codbnj^ico 

Syntex  Facility  „.;. 

Times  Beach  Site  

Valley  Parte  TOE  "" 

Wesdake  Landfill  !...Z."""!.."Z 

Wheeling  Disposal  Service  Co.  Laindfili ' 

Flowood  Site 

Newsom  Brothers/OW  Rekrfifioid  ChemiMte 

Anaconda  Co.  Snr>elter  

East  Helena  Site 

'•'••"'"""■•••"aaaa"aa»«»«»Ma«a«a»««,, 

Idaho  Pole  Co 

Ubby  Ground  Water  Contaminatoii "!!."!!."!!!"," 

MiMtown  Resen/oir  Sediments „ 

Montana  Pole  and  Treating .Z..".""l 

Mouat  Industries  ~.~i!™!!!!!"!!" 

Silver  Bow  Creek/Butte  Area"!!.™"~"."."""."."" 

ABC  One  Hour  Cleaners .'.""!!.".".".".." 

Aberdeen  Pesticide  Dumps ."" 

Benfield  Industries,  Inc ."..."!!!!!."!!™ 

Bypass  601  Ground  Water  Contamination  .1." 

Cape  Fear  Wood  Preserving 

Carolina  Transformer  Co ......~.'.', 

Celanese  Corp.  (Shelby  Fiber  Operatwns) "!."! 

Chartes  Macon  Lagoon  &  Drum  Storage  .. 

Chemtronics,  Inc 

FCX,  Inc.  (Statesville  Plant)  ..".."!!."!!!™ii!!.™""! 

FCX,  Inc.  (Washington  Plant) .....„.Z"Z 

Geigy  Chemical  Corp.  (Aberdeen  Plant)  ..."!"!! 

General  Electric  Co/Shepherd  Farm „ 

JFD  Electronics/Channel  Master 

Jadco-Hughes  Facility  [[[\[[ 

Koppers  Co.  Inc.  (Morrisville  Plant) .!".".".....!.." 

Martin-Marietta,  Sodyeco,  Inc  

NC  State  University  (Lot  86.  Farm  Unit  #1)"1'.™ 

National  Starch  &  Chemical  Corp 

New  Hanover  Cnty  Airport  Bum  Pit    .. 

Potter-s  Septic  Tank  Sen^ice  Pits I."Z 

Arsenic  Trioxide  Site  

Minot  Landfill    .""" 

10th  Street  Site  • -„~"".~"!. 

Cleburn  Street  Well  '...."""..."."!.."! 

Hastings  Ground  Water  Contamination 

Lindsay  Manufacturing  Co .Z..1 

Nebraska  Ordnance  Plant  (Former)  "."."ZZ"" 

Ogallala  Ground  Water  Contaminatkxi 

Shenwood  Medk^  Co  ...'.".... 

Waverty  Ground  Water  Contaminatton  .".".1... 

Auburn  Road  Landfill 

Coakley  Landfill   „ "l..Z.Z.."Z~ 

Dover  Municipal  Landfill  ."."".* 

Fletcher's  Paint  Wori<s  &  Stor^je  "Z"Z."!I.."! 

Kearsarge  Metallurgical  Corp .....ZZ... 

Keefe  Environmental  Services Z.Z.Z. 


City/county 


Rosemount  . 

Waite  Parte 

Lake  Elmo „. 

Andover  

Minrteapolis 

Windom 

MaWen 

Destoge 

Kansas  City  

Ellisville 

SpringfieM 

Cape  Girardeau 

Liberty  ...„ 

Imperial 


NoiesW 


C 

C 

C 
C 


C 
S 
C 


Cape  Girardeau  ..... 

Jasper  County  

Sikeston  

Moscow  Mills 

Republk: 

St  Louis  Coutftty  „.., 

Verona 

Times  Beach 

Valley  Parte  

Bridgeton  

Amazonia „. 

Flowood  

Columbia 

Anacorxla 

East  Helena 

Bozeman 

Ubby  

Milltown „„... 

Butte  

Columbus 

Sil  Bow/Deer  Lodge 

Jacksonville  _ 

Aberdeen  

Hazelwood 

Concord  „..„ 

Fayetteville 

Fayetteville 

Shelby 

Cordova  „..„.. 

Swannanoa  

Statesville  

Washington 

Aberdeen  

East  Flat  Rock 

Oxford 

Belmont 

Morrisville „ 

Charlotte  

Raleigh — 

Salisbury  

Wilmington  

Maco 

Southeastern  ND 

Minot  ^.. 

ColumtHiS 

Grand  Island 

Hastings „... 

Lindsay  .„. 

Mead ......'.. 

Ogallala „ 

Norfolk  , 

Waverty 

Londonderry 

North  Hampton 

Dover  

Milford 

Conway 

Epping 


C 
C.S 


C.S 


CnJ^.^t     B. 


-i_A I    1  r    1       .... 


NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 
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Table  1.— <3eneral  Superfund  Section.  December  1994— Continued 


SilB  nenw 


Mottolo  Pig  Fami 

New  Hvnpihire  Plalino  Co 

Ottali  &  GoM/KingBton  Steel  Drum , 

Savage  Municipei  Water  Supply 

Somersworth  SanMaiy  LandM 

South  MunidpaJ  Water  Supply  Wen 

Sytveeter  ^ 

TkbelBRoad 


TMiham  Garage 

Town  Qarage/Radk)  Beacon 

A.  O.  Pofymer  — 

American  Cyanamid  Co 

Aabeetoa  Dump  . 

Bog  Creek  Farm 

Brick  Township  l.and« 


Bridgeport  RentaJ  &  Oil  Services 
Brook  Industrial  Park 
Burnt  Fly  Bog 


CPS/Madisonlndustries 
Cladwel  Trucking  Co 
Ctwmicai  Control  ^..^ 
Chemical  Insectickle  Coip 
Ctiemical  Laaman  Tank  Unas,  Inc 

Chemsol,  Inc 

Qbe-Geigy  Corp 

Cirviafflinson  Qrourxl  Water  Contaminatkx)  .^. 

Combe  Fl  North  LandGO  .^ 

Combe  Fil  South  Landfill 
Cosden  Chemical  Poatings  Corp 
Cuck)  Scrap  Metal,  Inc 
Dimperio  Property 
OaycoCotpA^E  CarpenisrCo 
Oe  Rewai  Chemical  Co 
OeiaahRoad  .^ 
Denzer  &  Schaefer  X-Ray  Co 

Diamond  Alkali  Co 

Dover  Municipal  Well  4 

Els  Property 

Evor  Phillips  Leasing 

Ewan  Property 

Fair  Lawn  Well  FieU 

Fkvence  Land  Recontouring  Landfill 

Fried  Industries 

GEMS  Landfill 

Garden  State  Cleaners  Co 
Glen  Ridge  Radium  Site  ... 
Global  Sanitary  Landfill 

Goose  Farm _...~».^..«.......... 

Helen  Kramer  Landfill 

Hercules.  Inc.  (Gitjbstown  Plant) ^ 

Higgins  Disposal _ . 

Higgins  Farm  — .-...-...a............................ 

Hopkins  Farm  « 

Imperial  Oil  Co..  Inc^Champion  Chemicals 

Industrial  Latex  Corp  „ ........... 

JIS  Landfill 

Jackson  Township  Landfill  ^ 

Kauflman  &  Minteer.  Inc ^ 

Kin-Buc  Landfill ... 

King  of  Prussia ... ,_, 

LarxMiU  &  Devek>pment  Co 

Lang  Property 

Lipari  Landfill  

Lodi  MunKipal  Well  

Lone  Pine  Landfill 

Mannheim  Avenue  Dump . 
Maywood  Chemical  Co  .>. 

Metattec/Aerosystems 

Monitor  Devices/lntercircuits  tx 


Momdair/West  Orvige  Radkjm  Site 

Montgomery  Township  Housing  Oewatopment 


CKytaumy 


Raymond 

Merrimack 

Kingston 

mior6  .. 

Somersworth 

Peteifoorough 

Nashua 

Barrington 

LondondeiTy 

Londerry 

Sparta  Township 

Bound  Brook ..... 

Millington 

Howell  Township  ..... 
Brick  Township  ....... 

Brkigepoit . 

Bound  Brook  — ...... 

Marlboro  Township  .. 
Okj  Bridge  Township 

Fairfiekl 

Elizabeth 

Edison  Township  .„.. 
Bridgeport  ................ 

Piscataway 
Toms  River 
Cinnaminson  Townstiip 
Mount  OUve  Township  „ 
Chester  Township ......... 

Saddle  Brook  Township 
Hamilton  Township 
Wharton  Borough  . 
Kingwood  Township  ........ 

Egg  Harbor  Township ...... 

Dtf  J  VNffV     •••••■••■•■•■•••••••••••■••I 

V^WrCHK  ■•■•••••«••••••••••«•••••*••  I 

Dover  Township 

Evesham  Towrwhip 

CM  Bridge  Townsfup , 

Shamong  Township 

Fair  Lawn _ 

Fkxence  Township 

East  Brunswick  Township 

Gloucester  Township 

Minotola 

Glen  Ridge 

OkJ  Bridge  Township  .... 
Plumstead  Township  .... 

Mantua  Township  

Gibbstown 

Kingston 

Franklin  Township  .. 

Plumstead  Township  .... 

Morgartville  

Wallirigton  Borough 

Jamesbur^S.  Brrwwck  . 

Jackson  Township 

Jobstown 

Edison  Township 

Winsk>w  Towrahip  ........ 

Mount  Holly 

Pemt)e<ton  Towrtship .... 

Pitman „ 

Lodi 

Freehokl  Township 

GaUoway  Township  

Maywood/RocheNe  Park 

Franklin  Borough 

Wall  Township 

Montdair/W  Orange 

Montgomery  Towrahip  . 
Franklin  Township 


■•  ——»——•»— I 


I*  ••••••••••«••••  ••••■•••«•••••«••«< 


>••*•«•#•••••••••  AAM 


•••••••••■•••••••••••«• ai 


Noles(a) 


C.S 
C 


r«*a  ••«>*•«• 


state 


NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

Hi 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NV 

NY 

NY 

NY 

NY 

fNlY 

NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
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TABLE  1  .-GENERAL  SUPERFUND  SECTION.  DECEMBER  1 994-Continued 


Site  name 


NL  Industries  

Nascoltte  Corp 

PJP  Landfill . „ 

Pepe  FieW  „„ 

Pijak  Farm  

Pohatcong  Valley  Ground  Water  Contemirwnt 

Pomona  Oaks  Residential  Wells „ 

Price  Landfill 

RadiatkHi  Technology.  Inc ZZZIZ 

Refch  Famis 

Renora,  Inc .".I'Z 

Rockaway  Borough  Well  FieW  ZZ...ZZ.Z 

Rockaway  Township  Wells "f 

Rocky  Hill  Munk:ipal  Well  'Z~... 

RoeWing  Steel  Co ~  " 

Sayreville  Landfill 

Scientific  Chemkal  Processing  1""!"""""" 

Shari<ey  Landfill 

SWeWalloy  Corp  ..„ " 

South  Brunswk*  Landfill  ..Z...Z.Z"" 

South  Jersey  Clothing  Co  ., Z      

Spence  Farm 

Swope  Oil  &  Chemfcal  Co 

Syncon  Resins ".""" 

Tdbemade  Drum  Dump ....~~.~.«.!!!!!!." 

U.S.  Radium  Corp 


Universal  Oil  Products  (Chemwal  Division) 
Upper  Deerfield  Township  Sanit  Landfill  .. 

Ventron/Velsicol 

Vineland  Chemical  Co.,  Inc  ..ZZZZZZZZZZ. 

Vineland  State  School „".".!""!.." 

Waldick  Aerospace  Devfces.  Inc  ^.ZZZZZ 

White  Chemkal  Corp  „„ 

Williams  Property 

Wtlson  Farm  

Witco  Chemical  Corp.  (Oakland  Pit)  "."!._! 

Woodland  Route  532  Dump 

Woodland  Route  72  Dump  

AT  &  SF  (Clovis)  J.         

AT  &  SF  (Albuquerque)  ZZZZ 

Cimarron  Mining  Corp 

Cleveland  Mill  ZZZZZ.ZZ. 

Homestake  Mining  Co _ Z.. 

Prewitt  Abandoned' Refinery 

South  Valley '_[][ 

United  Nuclear  Corp JZZZZZ.ZZZ, 

Carson  River  Mercury  Site ZZ. 

Action  Anodizing.  Plating,  &  Polishing  ZZZl 

American  Thermostat  Co  „.. 

Anchor  Chemicals  ZZ.Z~ZZ'. 

Applied  Environmental  Servces Z..ZZ. 

Batavia  Landfill  

Brewster  Well  Reid  ZZZZZ 

Byron  Barrel  &  Dmm .". .ZZZZZ. 

Carroll  &  Dutwes  Sewage  Disposal  .„...!."!!.! 

Circuitron  Corp  ...........„!. 

Claremor^  Pdychemical Z.ZZ.ZZZZ 

Clothier  Disposal  _ .... ]."" 

Colesville  Municipal  Landfill  ZZZZ.ZZZZZZ1 

Conklin  Dumps  „ 

Cortese  Landfill ..„ 

EndKOtt  ViHage  WeR  FieM 


FMC  Corp.  (Dublin  Road  UndfiH)  „.... 

Facet  Enterprises,  Inc 

Forest  Glen  Mobile  Home  Subdivision".!! 

Fulton  Terminals 

GCL  Tie  &  Treating  Inc ZZZZZZZZZ 

GE  Moreau „ 

General  Motors  (Central  Foundry  Division) 

Genzale  Plating  Co  

Goldisc  Recordngs,  Inc  ZZZZZZZZ. 

Haviland  Complex  '_....!...'""! 


City/county 


Notes(a) 


Pedricktown  

Millville  

Jersey  City .,. ZZZ 

Boonton  „. 

Plumstead  Township  .._... 

Warren  County  

Galloway  Township  „.. 

Pleasantville 

Rockaway  Township 

Pleasant  Plains 

Edison  Townsfiip  .. ....... 

Rockaway  Township 

Rockaway  

Rocky  Hill  Borough '.. 

Fkirence 

Sayreville  .... ...... 

Carlstadt  „ „... 

Parsippany/Troy  His 

Newfield  Borough  

South  Brunswick 

Minotola  

Plumstead  Township ." 

Pennsauken  

South  Kearny „. 

Tatjemacle  Township 

Orange „. 

East  Rutherford  ZZ.. 

Upper  Deerfield  Township 

Wood  Ridge  Borough 

Vineland „ „ 

Vineland 

Wall  Township  

Newark „ 

Swainton  ; 

Plumstead  Township , 

Oakland  

Woodland  Township 

Woodland  Township 

Clovis  

Albuquerque  ..... 

Carrizozo  . .. 

Silver  City  „.... 

Milan  .„ .,„.. 

Prewitt ...L 

Albuquerque  . :.... 

Church  Rock 

Lyon/Churchill  Cnfy  

Copiague  

South  Cairo 

Hicksville 

Glenwood  Landing  _ 

Batavia 

Putnam  County 

Byron  ". 

Port  Jervis .,, 

East  Farmingdale   ...... 

6w  Bethpage 

Town  of  Granby 

Town  of  Colesville  

Conklin 

Village  of  Narrowsburg 

Village  of  Endicott 

Town  of  Shelby 

Elmira 

Niagara  FaHs  „, ~" 

Fulton 

Village  of  Sidney 1" 

South  Glen  Falls  „ , 

Massena  

Franklin  Square   

Holbrook  _„ 

Town  of  Hyde  Parte  


C 
S 
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OH 

OH 

OH 

OH 
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OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 
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Table  i.— General  Superfuni 


Site  name 


Hooker  (I02nd  Street) 

Hooker  (Hyde  Park) „«.........~...... 

Hooker  (S  Area)  ..».._ _«. _..... 

Hooker  Chemical/Ruco  Polymer  Corp  . 

Hudson  River  PCBs  

Mip  Munictpei  Sanitary  Landfill 

Johnstown  Oty  Landfill 

%lones  Ctwnicals,  Inc  ................ 

Jones  Sanitation 

Katonah  Municipal  Wefl 

Kenmark  Textile  Coip .. 

Kentucky  Avenue  Well  FieM  

Li  TungMen  Corp  ....„ 

Uberty  Industrial  Finishing , 

Love  Canal 

Ludkwr  Sand  &  Gravel  - 

Malta  Rocket  Fuel  Area 

Maratlion  Battery  Corp 

Mattiace  Petrochemical  Co.,  Inc  ......»u.....»...... 

Mercury  nenninQ,  inc  »>•<■■...■■•■■.>■...•........•....•...• 

Nepera  Clwmical  Co.,  Inc ^„, 

Ni^iara  County  Reiuse  .~ , 

Niagara  Mohanvk  Power  Co  (Saratoga  Springs) 

North  See  Muntoipal  Landfill 

OW  Bethpage  Landfill 

Glean  Wall  FiekJ 

Onor)daga  Lake  ..._ 

Pasley  Solvents  &  Chemicals,  Inc  . 

Pfohl  Brothers  Landfill  ...»...;.... 

Pofiutkm  Abatement  Servnes  ...» , 

Port  Washington  Landfin  

Preferred  Plating  Corp 

Radium  Chenvcal  Co.,  tnc  

Ramapo  Landfill _ 

Rk^hardson  HM  Road  Landfill/Pond .. 

Robintech,  incJNatkMial  P^  Co 

Rosen  Brothers  Scrap  Yard/Dump „.. 

Rowe  Industries  Gnd  Water  Contamination 

SMS  Instrumerrts,  Inc , 

Sarney  Farm 

Sealand  Restoratran,  Inc 

Sidney  Landfill  ^. 

Sinclair  Refinery 

Solvent  Savers  r. ...... 

Syosset  Landfill  

Tri-Cities  Barrel  Co..  Inc „ 

Tronic  Plating  Co.,  Inc ...._ 

Vestal  Water  Supply  Well  1-1  

Vestal  Water  Supply  WeH  4-2  

Volney  Muracipal  Landfill „ 

Warwick  Landfill _ „ _ 

York  Oil  Co  

Allied  Cherrecal  &  Ironton  Coke 

Alsco  Anacorxla „.. 

Arcanum  Iron  &  Metal  „ 

Big  0  Campground ' 

Bowers  Landfill  

Buckeye  Redamatkm „ 

Chem-Dyne  .._'. . 

Coshocton  Landfill 

E.H.  SchiMng  Landfill 

rIOKiS  dTOOK  ..«..•..•••••....••..» 

Fultz  Landfill  

Industrial  Excess  Landfil ......... 

LasUn/Poplar  OH  Co 

Miami  County  Incinerator  r__ 

Nease  Cttemical  .'_..„...............__...„..... 

New  Lyme  Landfil 

htorth  Santiary  Landfill ^,..„ 

vXO  IMW  ••••••■■•■•■■«••••<<■>•••••*•>«••••■••■■•••■«•■»•■.■«•■ 

Ormet  Corp. , 


Section.  December  1994— Continued 


City/county 


Plattekill  . 

Niagara  Falls 

Niagara  Falls  

Niagara  Falls 

Hteksviile 

Hudson  River 

Islip 

Town  of  Johnstown 

Caledonia ; 

Hyde  Paik 

Town  of  Bedford 
Farmingdale 
Horseheads 
Glen  Cove 
Farmingdale  . 
Niagara  Falls 

ClayviUe  

Malta 

Com  Springs  . 
Glen  Cove 

Colonie 

Maytxook 

Wheatfield 

Saratoga  Springs 

North  Sea  

Oyster  Bay 

Olean 

Syracuse .1 

Hempstead  

Cheeictowaga „ 

Oswego ~ 

Port  Washington  _... 

Farmingdale  „ 

New  York  City 

Ramapo  

Sklney  Center 

Town  of  Vestal 

Cortland  

Noyack/Sag  Hartxv 

Oeer  Park  „.... 

Amenia 

Ljstwn  .... 

Sidney 

Wellsville  

LifKklaen 

Oyster  Bay  - 

Port  Crane  

Farmingdale 

Vestal 

Vestal „ _.. 

Town  of  Volney 

Warwick  

Moira 

Ironton 

Gnadenhutten .„. 

Darke  County 

Kingsvilie  . .... 

Circleville  „ „. 

St.  Clairsville  .... 

Hamilton 

Franklin  Township  .. 
Hamilton  Township  . 

Ashtabula „ 

JM(Son  Township  .. 

Untontown 

Jefferson  Township 

Troy 

Salem .... 

New  Lyme 

Oayton  

Rock  Creek  

Hanrubai  ...    „.    ■ 


lOolasM 


S 

A,C 


C 

CS 

C 


state 


OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 
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OR 

OR 

OR 

OR 

OR 

OR 

OR 
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PA 

PA 

PA 
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PA 

PA 

PA 

PA 

PA 
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PA 

PA 

PA 
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Table  1.— General  Superfuno  Section,  December  1994— Continued 


Site  name 


Powell  Road  LarxMI  . ^ 

Pnetine,  fnc „ 

Rei»y  Tar  &  Chemical  (Dover  Ptaiit)  .... 

Repubfic  Steel  Corp.  Ouany  

^ntoy  Lyffl  Co.  (Industrial  Waste) 

Skinner  LandfiN „ 

South  Point  Plant  .........„.„...„_..„„„„.. 

Summit  Natkmal „. 

TRW,  Inc  (Minerva  Plant)  . 

United  Scrap  Lead  Co..  hic  ..„ „. 

Van  Dale  Junkyaid 

cbnasvile  Well  Field  

Compass  Induetnes  (Avery  Drive) 

Double  Eagle  Refinery  Co 

Fourth  Street  Abandoned  Refinery  . 

Heidage/Criner 

Mosiey  Road  Sanitary  Landfill 

Oklahoma  Refining  Co  

Sand  Springs  PetrochemKal  Cornptex  .. 

Tar  Creek  (Ottawa  County) .. 

Tenth  Street  Dump/Junkyaid  . 

QouW.  Inc 

Joseph  Forest  Products  » 

Maito  Manolta  Aluminum  Co „ 

MoCormiok  &  Baxter  Creos.  Co.  (Portland)  ... 

Northwest  Pipe  &  Casing  Co  „ 

ReynoWs  Metals  Company  _... 

Teledyne  Wah  Chang ,..„ 

linton  Pacific  Railroad  Tie  Treatment 

United  Chrome  Products.  Irw „ „. .. 

AJ.W.  Frank/MidCounty  Mustang  ,....„. 

AMP.  Inc.  (Glen  Rock  Facility)  

Aladdin  Piattng 

Ambler  Asbestos  Piles  „ 

Austin  Avenue  RadiatkKi  Site „ 

Avoo  Lyoomkig  (Williamsport  Dtviston)  

Bally  Ground  Water  Contaminatkxi 

Ben  Landfill 

Bendix  Flight  Systems  Oiviskw  

BerWey  Products  Co.  Dump 

Berks  Landfill 

Berks  Sand  Pit 

Btosenski  Landfill „V„.,. 

Boartiead  Farms  ....„ _.„ 

Brodhead  Creek  

Brown's  Battery  Breaking 

Bruin  Lagoon „ „„7 

Butler  Mine  Tunnel „  . 

Butz  Landfill . 

C  &  0  Recycling 

Centra  County  Kepone 

Commodore  Semkxinductor  Group „.._..." 

Craig  Farm  Drum 

Crater  Resources/Keystone  Coke/Alan  Wood 

Crossiey  Farm 

Croydon  TCE „ „...„ „.".; 

CryoCtiem,  Inc „ 

Delta  Quarries  &  Disp7Stotler  Landfill  

Domey  Road  LandfiN 

OouglassviNe  Disposal „ 

.Drake  Cherracal 

Dubin  TCE  Site _ 

East  Mount  Zion 

Eastern  Diversified  Metals 

Elizabethtown  Landfill 

Fischer  A  Porter  Co 

Foote  Mineral  Co 

Havertown  PCP 

Hebelka  Auto  SaKnage  Yard 

Heleva  Landfil „„.., 

Heliertown  Manute^uring  Co.  .. 
Henderson  Road 


City/county 


Dayton  

Reading  

Dover 

Elyria 

Dayton  

Westchester 
South  Point  ... 


DeerfieW  Township 

Minerva „ 

Trey  .„■■ 

Marietta — ._„. . 

ZanesvHte :. 

Tulsa 

Oklahoma  City 

Oklahoma  City  . 

Criner _ _....„„.. 

Oklahoma  City 

Cyril  ■■.„„■■■..„...... 

Sand  Springs  ......... . 

Ottawa  County  ., 

Oklahoma  City 

Portlarrt  — -..~...... 

Joseph  „.._........ 

The  Dalles  

Portland  

Clackamas 

Troutdale 

Alt»any „., 

The  Oa«es  „. 

Cofvallis  

Exton 

Glen  Rock  ..._ 

Scott  Townstiip  ... 

Ambler  

Delaware  County 

Willtamsport  

Bally  Borough  ..... 
Terry  Township 


Noles(a) 


Bridgewater  Townstiip 

Denver  

Spring  Township 

Ijongsdramp  Townstiip 

West  Cain  Township 

Bridgeton  Townsnip , 

Stroudstxjrg  „ , 

Shoemakersvilte 

Bruin  Borough /„..„., 

Pittston 

Stroudstxirg  „ 

Foster  Townstiip 

State  College  Borough  

Lo¥»er  Provktence  Township 

Paricer 

Upper  Merion  Township 

Hereford  Township  

Croydon  

Worman  

Antis'Logan  Twpe  ." „ 

Upper  Macungie  Townstiip  ... 

Doug)assville „ 

Lock  Haven 

Dublin  Borough  ....• 

Springettsbury  Township 

Hometown 

Elizat)ethtown  _, 

Warminster  „.„, 

East  Whiteland  Township 

Haverford 

Weisentjerg  Township 

North  Whitehall  Township  .._. 

Helteftown 

Upper  Merion  Township 
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Table  1.— General  Superrjn  )  Section,  December  1994— Continued 


Site  name 


Hninica  LandMi 

Hunlerstown  Road 

Industrial  Lane ......„..„„ „ „ 

Jacks  Creek/Sitkin  Smelting  and  Refinery  ... 

Keystone  Sanitatkm  Landfill 

Kimberton  Site „ 

Lackawanna  Refuse* 

Linifine  Dump  

Lord-Shope  LandfiN  _ 

MW  Manufacturing  

Malvern  TCE „ 

McAdoo  Associates „.. 

Metal  Banks 

Metropolitan  Mirror  and  Glass 

Middletown  Air  FieW 

MiM  Creek  Dump '.. 

Modem  Sanitation  Landfill 

Moyers  Landfill „ 

North  Penn— Area  1  :. ,. .. 

North  Penn— Area  12  

North  Penn— Area  2 _ 

North  Penr>— Area  5 

North  Penr>— Area  6  

North  Penn— Area  7 

Novak  Sanitary  Landfill 

Occidental  CherrMcal  Corp./Firestone  Tire  ... 

Ohk)  River  Park 

OW  City  of  York  Landfill 

Osborne  Landfill  _ 

Palmerton  Zinc  Pile 

Paoli  Rail  Yard 

Publickef  Industries  Inc  .......'. 

Raymark  

Rectkx>n/Allied  Steel  Corp  ; 

Resin  Disposal 

Revere  Chemical  Co  

River  Road  Landfill/Waste  Mngmnt,  Inc 

Rodale  Manufacturing  Co..  Inc .„ 

Route  940  Drum  Dump 

Saegertown  Industrial  Area 

Shriver's  Comer „„.......; 

Stanley  Kessler 

Strasburg  Landfill 

Taytor  Borough  Dump 

Tonotll  Corp  ....... 

Tysons  Dump  _ 

UGI  Colunibia  Gas  Plant 

Walsh  Landfill  

Westinghouse  Electronic  (Sharon  Plant)  

Westinghouse  Elevator  Co.  Plant  

Whitmoyef  Laboratories 

WiNiam  Dick  Lagoons 

York  County  Sottd  Waste/Refuse  Landfill  .... 

Barcek)neta  Landfill 

Fibers  Public  Supply  Wells 

Frontera  Creek  „., _.. 

GE  Wiring  DevKes  .:. ,.......„ 

Juncos  Landfill 

RCA  Del  Caribe „ 

Upjohn  Facility : 

Vega  Alta  Publfe  Supply  Wells 

Central  LandfiN 

Davis  (GSR)  LandfiM „ .: 

Davis  Uqukj  Waste „ 

Landfill  &  Resource  Recovery,  Inc.  (L4RR) . 

Peterson/Puritan,  Inc 

PiciHo  Farm 

Rose  HiH  Regkxial  LandfiR  

Stamina  Mills.  Inc 

West  Kingston  Town  Dump/URI  Disposal .... 

Westem  Sand  &  Gravel 

Aqua-Tech  Environmental  Inc  (Groce  Labs) 


City/county 


Buffak)  Township  ... 
Straban  Township  .. 
Williams  Township  . 

Maitland 

Union  Township 

Kimberton  Borough 
Okl  Forge  Borough 
Harrison  Township . 
Girard  Township  .... 
Valley  Township  .... 

Malvern 

McAdoo  Borough  ... 

Philadelphia  

Frackvijle „... 

Middletown 

Erie  


Lower  Windsor  Township 

Eagleville  „... 

Souderton 

Worcester  ......i.. 

HatfieW 

Montgorriery  Towrtship  

Lansdale  

I^rth  Wales 

South  Whitehall  Township  ... 
Lower  Pottsgrove  Township 

Neville  Island  

Seven  Valleys ....„ 

Grove  City 

Palmerton  ., 

Paoli _ „„. 

Philadelphia 

Hatlxjro  ;, 

East  Coventry  Twp 

Jefferson  Borough  

Nockamixon  Township 

Hermitage  

Emmaus  Borough „, 

Pocono  Summit  , 

Saegertown 

Straban  Township , 

King  of  Prussia  .., 

Newlln  Township  

Taylor  Borough  

Nesquehoning 

Upper  Merlon  Twp 

Columbia 

Honeytvook  Towriship  . 

Sharon  

Gettysburg  

Jackson  Township  . .. 

West  Cain  Township  ... 
Hopewell  Township  ..... 

Fkxida  Afuera ....... 

Jobos  _.,. 

Rio  Abajo 

Juana  Diaz 

JurKos  

Barceloneta 

Barcek>neta 

Vega  Alta 

Johnston  

Glocester 

Smithfield 

North  Smithfield 

Lincoln/Cumberland 

Coventry  

South  Kingston „.; 

North  SmithfieW „... 

South  Kingston 

Burrillville  ......_„.. 

Greer 


Notes(a) 


Stale 


SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SD 

SD 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 
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UT 
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SMename 


Beaunit  Corp.  (Circular  Knit  &  Dye) 

Carolawn.  Inc 

Bmore  Waste  Disposal 

Geiger  (C&M  Oil) 

QoUen  Strip  Septn  Tank  Sernce 

Helena  Chemical  Co.  LandfiH 

Independent  NaN  Co 

Kalama  Spedaity  Chemicals 

Koppers  Co.,  Inc.  (Charleston  Plant) 
Koppers  Co..  Inc.  (Ftorence  Plant) ._. 

Leonard  Chemical  Co..  Inc 

Lexington  County  Landfill  Area 

Medley  Farm  Drum  Dump 

Palmetto  Recycling.  Inc 

Palmetto  Wood  Presenwig 

Para-Chem  Southern,  Inc  .. 

Rochester  Property .:„. 

Rock  HHI  Chemical  Co 

SCRDI  Bhjff  Road  

SCRDt  Dixiana 


Sangamo  WestorVTwelve-Miie/Hartwel  PCB 

Townsend  Saw  Chain  Co 

Wamchem.  Inc - 

Whitewood  Creek :, . 

Williams  Pipe  Line  Co.  Disposal  Pit 


American  Creosote  Wori(s.  (Jackson  Plant) 

AmnkxAa  Dunp 

Artington  Bten^  &  Packaging [ 

Carrier  Air  Conditwning  Co  

Chemet  Co  „ 

Gallaway  Pits "Z, 

ICG  IseKn  Railroad-Yard 

Lewisburg  Dump . 

Maltory  Capacitor  Co , Z. 

Mun«y-Ohio  Dump  „ 

North  Hollywood  Dump 


Velskxrf  Chemical  Corp  (Hardeman  County) 
Wrigley  Charcoal  Plant 


ALCOA  (Point  Comfbrt)/Lavaca  Bay 

Bailey  Waste  Disposal  .....^ 

Bk>-Ecok)gy  Systems.  Inc 

Brio  Refining.  Inc 

Crystal  Chemfcal  Co 

Crystal  City  Airport  

Dixie  Oil  Processors.  Inc 

French,  Ltd 


Geneva  Industries/Fuhrmann  Energy 

Highlands  AcW  Pit 

Koppers  Co  Inc  (Texartana  Plant) 

Motco.  Inc 

North  Cavak»de  Street 

Odessa  Chromium  «1 


Odessa  Chromium  #2  (Andrews  Highway) 

Pesses  Chemical  Co 

Petro-Chemical  Systems,  (Turtle  Bayou)  _. 

Sheridan  Disposal  Sennces  .. 

Sices  Disposal  Pits „ 

Sol  Lynn/Industrial  Transformers  

South  Cavatoade  Street  

Stewco.  Inc 

Texaricana  Wood  Presennng  Co 

Triangle  Chemical  Co „ 

United  Creosoting  Co 

MidvaleSlag 


Montk»Bo  Radk)active  Contan^nated  Prop  _.. 

Petrochem  Recycling  Corp7Ekotek  Plant 

Portland  Cement  (Kiln  Dust  2  4  3)  ..^ 

Rose  Parte  Skxlge  Pit 

Sharon  Steel  Corp.  (Mklvale  TaiUngs) 
Utah  Power  &  Light/American  Barrel  Co 

Wasatoh  Chemical  (^.  (Lot  6) 

Abex  Corp 


Cityteounly 


Fountain  Inn 

Fort  Lawn 

Greer 

Ranloules 

Simpsorwille 

Fairfax 

Beaufort 

Beaufort 

Charteston  ... 

FtorerxM 

RockHJtt 

Cayce 

G^iney 

Columbia 

Dixiana 


SimpsorwiUe  „ 
Travelers  Rest 

Rock  Hill 

Cohimbia 

Cayce 

Pickens 

Pondac  

Burton 

Whitewood 

Sioux  Falls  ...... 

Jackson  

Chattanooga  „. 

Ariir)gton 

CoBierville  

Moscow 

Gallaway 

Jackson  ._..«^ 


Notes(a) 


Lewisburg 

Waynestxwo ... 
Lawrenceburg 

Memphis  

Toone  

Wrigley 

Point  Corrtfort  . 

Bridge  City 

Grand  Prairie  . 
Friendswood  .. 

Houston  .._ 

Crystal  City  ..„ 
Friendswood  .. 

Crost>y  

Houston  

Highlands 

Texartcana 

La  Marque 

Houston  .._.._., 

Odessa  

Odessa  

Fort  Worth 

Litjerty  County 
Hempstead 

Crosby  

Houston  

Houston  

Waskom 

Texarkana  . 

Bridge  City 

Conroe  ..„..„... 
Midvale  .......Z 

IMontKelk) 

Satt  Lake  City 
Salt  Lake  City 
Salt  Lake  City 

Midvale 

Salt  Lake  City 
Salt  Lake  City 
PortsnxMJth  .... 


C,S 

C 

C 

c 


C.S 
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Wl 

Wl 

Wl 
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Table  1.— General  SuPERFUNi)  Section,  Deceubeh  l994~Continued 


Site  nams 


AmM«ia«S  AModMaa/Soovie  Com 

AManMcWood  InduslriM.  Inc 

AviM  Rbare,  Inc ......_ „......._....., 

Buddngham  County  LandfiB 

CAR  Battery  Ca.  Inc 

unmnan  Maan 

Cu^pepor  Wood  PrMarvers,  Inc . 

Obda  Cawama  County  LandM 

First  Ptodmont  Rock  Quarry  (Route  719) 
Gnsanimod  Chsmical  Co  ..................„_. 

H  &  H  nc.  Bunt  PH 

LA.  Claifca  &  Son  ....„ , 

Ranlotdl,  Inc.  (VA  Wood  Preserving  Div) 

Rhinehart  TIra  Fira  Dump ~....,..., 

SaNvilte  Waste  Disposal  Ponds 

SaundsiB  Supply  Co  

Suffolk  City  Landfill 
U.S.  Titanium 


•••••*■••  A»«  •■•••4 


BFI  Sanitary  Landfil  (Rockinghain) 

Bennington  Munk:ipal  Sanitary  Landfill 

Burgess  Brothers  Landfill 

Daring  HiR  Dump  „ 

OW  SpingfieU  Landfill 

Parker  Sanitary  Landfill 

Pine  Street  Canal 

Transitor  Electronics,  Inc 

ALCOA  (Vancouver  Smelter) 

American  Crossarm  &  Conduit  Co 

CantraHa  Muntoipal  LandfiU  

Cotoert  Landfill 

Commencement  Bay,  Near  Shore/Tide  Flats  .. 
Commencement  Bay.  South  Tacoma  Channel 

FMC  Corp.  (Yakima  Pit) 

Frontier  Hard  Chrome.  Inc  

General  Electric  Co.  (Spokane  Shop) 

Qreenacres  Landfill  

Harbor  Island  (Lead)  .... 

HkJden  Valley  Landfill  (Thun  FiekJ) , 

Kaiser  Aluminum  Mead  Works 

Lakewood  Site 

Mk:a  LandfiH .• 

MkKwry  LandfiB 

Moses  Lake  WeUfieW  ContaminatMn 

North  Market  Street 

Northskle  Landfill 

Northwest  Transfomier 

Northwest  Transformer  (South  Harimess  SO  .... 

OW  Inland  Pit 

Pacific  Car  &  Foundry  Co  „ 

Pacific  Sound  Resources  ..„ 

Pasco  Sanitary  Landfill  ...... 

Queen  City  Farms  ,.... 

Seattle  Municipal  Landfill  (Kent  Highlands)  

Silver  Mountain  Mine 

Spokane  Junkyard/Associated  Properties 

Vancouver  Water  Station  #l  Contamination 

Vancouver  Water  Station  #4  Contamination  ...." 

Western  Processing  Co.,  Inc 

Wyckoff  CoVEagle  Hartxx :. 

Algoma  Municipal  Landfill 

Better  Brite  Plating  Chrome  &  Zinc  Shops  

City  Disposal  Corp.  Landfill _ 

Delavan  Muradpal  Well  #4 „ 

Eau  Claire  Muncipai  Well  Rekl 

Fadrowski  Drum  Disposal  .„„ 

Hagen  Farm 

Hechimovk^h  Sanitary  LandfiU 

Hunts  Disposal  Landfill „ 

Janesville  Ash  Beds 

Janesville  OW  Landfill 

Kohler  Co.  Landfill 

Lauer  I  Sanitary  LandfiH  


CHyAoounty 


ransmoum  ...._»..... 

Front  Royal  ............. 

Buckingham  ........... 

ChaatortleW  County 
York  County 

Salem 


Pittsytvania  County  . 

Newtown 

Farrington  ...„. 

Spotsylvania  County 

RtehniorW 

Frederick  County 

Saltville  

Chuckatuck 

Suffolk 

PIney  River  

Rockingham 

Bennington 

Woodford 

Lyndon 

SpringfieW  

Lyndon  

Buriirigton 

Bennington „.. 

Vancouver ........... 

Chehalis 

Centralia 

Colbert 

Pierce  County 

I  aCOlTIB  ■■■■•■••••••••• 

Yakima 

Vancouver 

Spokane  

Six>kane  County  . 

Seattle 

Pierce  County 

Mead 

Lakewood  ..„ 

Mfca 


•■•••••■■•'•*••■»•■••••■»•«>•« 


Kent  

Moses  Lake 

Spokane  

Spokara  ...„. 

Everson 

Everson 

Spokane  

Renton  

Seattle 


Pasco 

Maple  Valley 
Kent  


Loomis 

Spokane  ... 
Vancouver 
Vancouver 
Kent  


Bainbridge  Island  . 

Algoma 

DePere 

Dunn  

Delavan 

Eau  Claire 

Franklin „ 

Stoughton 

Williamstown 

Caledonia 

Jariesville 

Janesville 

Kohler  

Menonx)nee  Falls 


NotesdO 
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Stela 


Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 

wv 
wv 
wv 
wv 

WY 
WY 


Table  1. -General  Superfund  Section,  December  1994— Ck)ntlnued 


Site  name 


Lantjerger  LandM.  bic 

Lambaigar  Transport  ft  Recycling  

Madlion  MatitipuWaii  Sewerage  District 

Master  Diapoaal  Servtoe  Landfill 

MU^tate  Diapoaal.  Inc  LandfiH 

Moa^Amarican  (Karr-McGee  Oil  Ck>.)  .... 

Muakego  Sanitary  LandfiH 

N.W.  Mauiha  Ca.  Inc 

Nalonal  Presto  Industries,  Inc 

Northern  Engraving  Co  „ 

OooiKimowoc  Bedropiating  Co.  Inc 

Omega  Hia  North  LandfiH  

OnalaskaMuntoipal  Landfill „.,. 

Refuse  HWeaway  LandfiH „ 

Ripon  City  LandM  

Sauk  County  LandfiH  

Schmafe  Dump 

Scrap  Processing  Co.,  Inc ..„ 

Shetioygan  Harbor  &  River 

SpfcWer  LandM  „ 

Stoughton  City  LandfiH  

Tomah  Armory 

Tomah  Fairgrounds 


Cityi/county 


Tomah  Municipal  Sanitary  LandfiH  .......... 

Waste  Mgmt  of  Wl  (BrookfieW  Sanit  LF) 
Wausau  Ground  Water  Contamination  ... 

wneeier  pit ..—...........„...„ 

RkeChemfcal,  Inc 

FoHanabee  Site -...„.. 

Leetown  Pestk:We 

Ofdnanoe  Wort<s  Disposal  Areas 

BaxterAJnton  Pacific  Tie  Treating „ 

Mystery  Bridge  Rd/U.S.  Highway  20 


WhItelaw 

FrankHn  Township  .. 

Bkxxning  Grove 

BrookfieW 

Cleveland  Township 

MHwaukee 

Muskego 

Appleton 

Eau  Claire 

Sparta 

Ashippin 

GermaiTtown „. 

Onalaska . 

MWdteton 

Ripon  ...,„ 

Exceisk)r 

Harrison  

Medford 

Shet)oygan .... 

Spencer  

Stoughton  .„.. 

Tomah 

Tomah 

Torrah 


BrookfieW . 

Wausau , 

La  Prairie  Township 

Nitro „ 

Foilansbee 

Leetown  „. 

Morgantown 

Laramie „......., 

Evansviile 


Notes(a) 


Based  on  issuance  of  health  advisory  by  Agency  for  Toxte  Substances  and  Disease  Registry  (if  scored.  HRS  score  need  not  be  > 


(a)  A 
28.50). 
C  -  Sites  on  constructkxi  conipletkjn  list. 
S  -  State  top  priority  CmcfcWed  among  the  100  top  priority  sites  regardless  of  score) 


Table  2.— Federal  Facilities  Section,  December  1994 


St 


ak 

AK 

ak 

AK 
AK 
AK 
AL 
AL 
AL 
AZ 
AZ 
AZ 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 


Site  name 


Adak  Naval  Air  StatWn ^ _ 

Eielson  Air  Force  Base  „ 

Eknendorf  Air  Force  Base .«. *" 

Fort  Richardson  (USARMY)  

Fort  Wakiwrighl 

Standard  Steal  ft  Metals  Salvage  Yard  (USDOT) 

Alabama  Army  AmmunitWn  Plant „ 

Anniston  Anny  Depot  (SE  Industrial  Area) 

Redstone  Arsenal  (USARMY/NASA) 

Luke  Air  Force  Base „ 

WMiams  Air  Force  Base 

Yuma  Marine  Corps  Air  Statkxi 
Barstow  Marine  Corps  Logistks  Base 

Camp  Pendteton  Marine  Corps  Base 

Castte  Air  Force  Base 

Concord  Naval  Weapons  StatWn _ 

Edwards  Air  Force  Base 

El  Toro  Marine  Corps  Air  Statton  

Fort  Old „,„ „.,, 

George  Air  Force  Base „.~, 

Jet  Propulsion  Laboratory  (I^SA) 

LEHRADW  Campus  LandM  (USDOE)  ....„ 

Lawranoe  Livennore  Lab  Site  300  (USDOE) 
Lawrence  Uvermore  Laboratory  (USDOE) .... 

March  Air  Force  Base 

Mather  Air  Force  Base „ 

McCteHan  Air  Force  Base  (GWContam)  

Moflett  Naval  Air  Statkxi 


City/county 


Notes(a) 


Adak 

Fairt>anks  N  Star  Borough  ... 
Greater  Anchorage  Borough , 

Anchorage , 

Fairt)anks  N  Star  Borough  .... 

Anchorage „ 

ChiWersburg 

Anniston  .., 

Huntsville 

Glendale „ „ 

Chandler 

Yuma 

Barstow 

San  Diego  County „„. 

Merced 

CorKX>rd 

Kem  County „ 

El  Toro  

Marina .. 

Vfctorville 

Pasadena  

Davis 

Livermore 

Uvermore „.., 

RiversWe 

Saaamento 

Sacramento 

Surmyvale 


Norton  Air  Force  Base „.... |  san  Bernardino" 
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CA 

CA 

CA 

CA 

CA 

CA 

CO 

CO 

CO 

CT 

OE 

FL 

FL 

FL 

FL 

FL 

GA 

GA 

GU 

HI 

HI 

HI 

lA 

ID 

ID 

IL 

IL 

IL 

IL 

KS 

KY 

LA 

MA 


MA 

MA 

MA 

MA 

MA 

MO 

MO 

MO 

MO 

ME 

ME 

ME 

MN 

MN 

MN 

MO 

MO 

MO 

NC 

NC 

NE 

NH 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NM 

NM 

NY 

NY 

NY 

NY 

OH 

OH 

OH 


TABLE  2.— Feoeral  FAaLTTiE;  i  SECTION,  DECEMBER  1994— Continued 


SRen^ine 


Riveitiank  Aimy  Amntunilion  Plant 

Sacramento  Army  Depot  

Sharpe  Amry  Depot 

Traqr  Defense  Depot  (USARMY) ^..,^. 

Travis  Air  Force  Base „•, 

Treasure  Island  Naval  Stalion-Hun  R  An 

Air  Force  Plant  PJKS _, 

Rocky  Flats  Plant  (USDOE)  ...„ 

Rocky  Mountain  Arsenal  (USARMY) 

New  London  Sutimarine  Base 

Dover  Air  Force  Base  

Cecil  RekJ  Naval  Air  Station 

Homestead  Air  Force  Base  

Jacksonvile  Naval  Air  Station  „ 

Pensacola  Naval  Air  Station 

Wtiiting  Field  Naval  Air  Station . 

Marine  Corps  Logistics  Base * 

Rot>)ns  Air  Foroe  Base(U«4/Sludge  Lagoon) 

Andersen  Air  Force  Base  

Naval  Computer  &  Telecommunications  Area  ... 

Peart  Hartjor  Naval  Complex 

SchofieW  Barracks  (USARMY) 

Iowa  Army  Arrwnunition  Plant  

Idaho  Natk)nal  Engineering  Lab  (USDOE)  _ 

Mountain  Home  Air  Force  Base 

Joliet  Army  Ammunition  Plant  (LAP  Area)  

JoHet  Anny  Ammunition  Plant  (MIg  Area)  

Sangamo  Electric/Crab  Orchard  NWR  (USDOI) 

Savanna  Army  Depot  Activity 

Fort  Riley 

Paducah  Gaseous  Diffusion  Plai*  (USDOE)  ..... 

Louisiana  Army  Ammunition  Plant 

Fort  Devens  

Fort  Devens-Sodbury  Training  Annex  

Hanscom  FieW/Hanscom  Air  Force  Base  

Materials  Technotogy  Laboratory  (USARMY)  .... 
Natick  Laboratory  Anny  Research,  D&E  Cntr  .... 

Naval  Weapons  Industrial  Resen/e  Plant 

Otis  Air  National  Guard  (USAF)  

South  Weymouth  Naval  Air  Station 

Aberdeen  Proving  Ground  (Edgewood  Area) 

Aberdeen  Proving  Ground  (Michaelsville  LF) 

Beltsville  Agricultural  Research  (USDA) 

Patuxent  River  Naval  Air  Station _ 

Brunswick  Naval  Air  Station  

Loring  Air  Force  Base _ 

Portsmouth  Naval  Shipyard _;^ 

Naval  Industrial  Resen/e  Ordnance  Plant  ..„ 

New  Brighton/Arden  HiNs/TCAAP  (USARMY)  .... 

Twin  Cities  Air  Force  Base  (SAR  LandfHI) 

Lake  City  Army  Ammu.  Plant  (NW  Lagoon) 

WeWon  Spring  Former  Army  Ordnance  Works  .. 

WekJon  Spring  Quarry/Plant/Pitts  (USDOE) 

Camp  Lejeune  Military  Res.  (USNAVY) „ 

Cherry  Point  Marine  Corps  Air  Statton 

Comhusker  Army  Ammunition  Plant  

Pease  Air  Force  Base „ 

Federal  Aviatkxi  Admin.  Tech.  Center  

Fort  Dix  (Landfin  Sit^ 

Naval  Air  Engineering  Center , 

Naval  Weapons  Statnn  Earle  (Site  A)  

Picatinny  Arsenal  (USARMY)  

W.R.  Grace/Wayne  Interim  Storage  (USDOE)    . 

Cal  West  Metals  (USSBA) „ 

Lee  Acres  Landfi  (USDOI)  

Brookhaven  Natwnal  Laboratory  (USDOE)    ..   . 

Griffiss  Air  Force  Base _.. 

Plattsburgh  Air  Force  Base  ..~ 

Seneca  Army  Depot 

Feed  Materials  Production  Center  (USDOE)  "!I! 

Mound  Plant  (USDOE)  

Wright-Patterson  Air  Force  Base 


City/county 


Rivertjank 

Sacramento 

Lattirop 

Tracy „. 

Solam  County  

San  Francisco 

Waterton 

GokJen 

Adams  County  

New  London  ..». „. 

Dover 

Jacksonville 

Homestead 

Jacksonville 

Pensacola „. 

Milton ..„„ 

Alt)any 

Houston  County  

Oahu „. 

Peart  Harbor 

Oahu  

Mkldletown 

Idaho  Falls  

Mountain  Home 

Joliet 

Jo«et ; 

Carteortlle 

Savanna  

Junctton  City  

Paducah  

Doyline 

Fort  Oeverts  

Mkidlesex  County  ... 

Bedford 

Watertown 

Natfck  

Bedford 

Falmouth  

Weymouth 

Edgewood  _ 

At>erdeen 

Beltsville 

St.  Mary's  County  ... 

Brunswick f.... 

Limestone 

Kittery  ..„ 

Fridley  

New  Brighton    

Minneapolis 

Independence  , 

SL  Charles  County  ... 
SL  Charies  County  ... 

Onslow  County ., 

Havelock 

Hall  County 


Notes(a) 


Portsmouth/Newinglcn 

AtiantK  County 

Pemt)erton  Township  „ 

Lakehurst  

Colts  Neck 

Rockaway  Township  ... 

Wayne  Townstiip  

Lemitar 

Farmington 

Upton „, 

Rome „..., 

Plattsburgh 

Romulus  „ _..., 

FemaW 

Miamistxjrg 

Dayton 


St 


OK 
OR 

PA 

PA 

PA 

PA 

PA 

PR 

Rl 

Rl 

SC 

SC 

SD 

TN 

TN 

TN 

TX 

TX 

TX 

TX 

UT 

UT 

UT 

UT 

VA 

VA 

VA 

VA 

VA 

VA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WV 

WV 

WY 
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TABLE  2.— FEDERAL  FAOLITIES  SECTION.  DECEMBER  1994-Continued 


Site  name 


Tinker  Air  Force  (Sokier  Cr/BWg  300) .... 

Umatilla  Army  Depot  (Lagoons)  

Letterkenny  Army  Depot  (POO  Area) 

Letterkenny  Amiy  Depot  (SE  Area) 

Naval  Air  Development  Center  (8  Areas) 

Navy  Ships  Parts  Control  Center 

Tobyhanna  Army  Depot 

Naval  Security  Group  Activity IZZZ. 

Davisville  Naval  Constructton  Batt  Cent 

Newport  Naval  Educationn'raining  Center 

Panis  Island  Marine  Corps  Recruit  Depot 

Savannah  River  Site  (USDOE) 

Ellsworth  Air  Force  Base 

Memphis  Defense  Depot  (OLA)  ...ZZ'ZZZI. 

Milan  Amiy  Ammonitton  Plant  : 

Oak  Rkjge  Reservatton  (USDOE)  

Air  Force  Plant  #4  (General  Dynamks) 

Lone  Star  Anny  Ammunitton  Plant  

Longhom  Amry  Ammunitton  Plant 

Pantex  Plant  (USDOE)  

Hill  Air  Force  Base 

Monttoello  Mill  Tailings  (USDOE)  "!"."!  "* 

Ogden  Defense  Depot  (OLA)  ."~'"" 

Tooele  Army  Depot  (North  Area) _.™* 

Defense  General  Supply  Center  (OLA) 

Fort  Eustis  (US  Anny) [ 

Ungley  Air  Force  Base/NASA  Langley  Cnir  .ZZ. 
Marine  Corps  Combat  Devetopment  Command 

Naval  Surface  Warfare  -  Dahlgren 

Naval  Weapons  Station  -  Yortrtown 

American  Lake  Gardens/McChord  AFB  

Bangor  Naval  Submarine  Base „.._!" 

Bangor  Ordnance  Disposal  (USNAVY)  _ ..Z"". 

Bonneville  Power  Admin  Ross  (USDOE)  .." 

FairchiW  Air  Force  Base  (4  Waste  Areas) 

Fort  Lewis  (Landfill  No.  5)  Z", 

Fort  Lewis  Logisttos  Center  „ ZZ 

Hamilton  Island  Landfill  (USA/COE)  .... 

Hanford  100-Area  (USDOE)  

Hanford  1 100-Area  (USDOE)  .. 

Hanford  200-Area  (USDOE)  ....... 

Hanford  300-Area  (USDOE)  "ZZZ". 

Jackson  Pari<  Housing  Complex  (USNAVY)  ."!.."!. 
McChord  Air  Force  Base  (Wash  Rack/Treat) 

Naval  Air  Station,  Whkfcey  Is  (Seaplane) 

Naval  Air  Station,  Whidtjey  Island  (Ault)  „Z 

Naval  Undersea  Warfare  Station  (4  Areas) ~. 

OW  Navy  Dump/Manchester  Lab  (USEPA/NOAA) 

Port  Hadkx*  Detachment  (USNAVY)  

Puget  Sound  Naval  Shipyard  Complex 

Allegany  BaHisttos  Laboratory  (USNAVY)    . 
West  Virginia  Ordnance  (USARMY) 
F.E.  Warren  Air  Force  Base 


City/oounty 


Oklahoma  City  

Hemrtiston 

Franklin  County „.. 

Chambersburg  „. 

Wanninster  Township 

Mechanicsburg 

Tobyhanna 

SabanaSeca  

North  Kingston 

Ne¥»port 

Parris  Island „. 

AB(en „ 

Rapid  City  

Memphis „ 

Milan 

Oak  Ridge 

Fort  Worth „., 

Texaricana 

Kamack 

Pantex  Village 

Ogden 

Monttoelto 

Ogden  

Tooele  


Noles(a) 


Chesterfield  County 

Newport  News 

Hamjpton 


Quanttoo 

Dahlgren 

Yortrtown  

Tacoma  

Silverdale  

Bremerton  

Vancouver 

Spokane  County 

Tacoma _.. 

Tillicum 

North  Bonneville . 
Benton  County  ... 
Benton  County  ... 
Benton  County  ... 
Benton  County  ... 

Kitsap  County 

Tacoma 

WhkJbey  Island 
Whidbey  Island 

Keyport  

Manchester  

Indian  Island 

Bremerton  

Mineral  

Point  Pleasant .. 
Cheyenne  


28.50)^  °  ^^^  °"  '**"*^  °'  ^^"'^  ^'^'^'^  ^  ^9®™^y  'o'  T«»«  Substances  and  Disease  Registry 


C 
S. 


Sites  on  construction  conrmletion  list 

State  top  priority  (included  among  the  100  top  priority  sites  regardless  of  score). 


frf  scored.  HRS  score  need  not  be 


IFR  Doc  94-31054  Filed  12-15-94.  8:45  araj 
BtLLWO  CODE  6S«»-5»-P 


( 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  RagisMr 

Index,  finding  aids  &  general  information 
Public  inspection  announcement  line 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

CoCte  of  Federal  Regulations 

Index,  finding  aids  &  general  information 
Printing  schedules 

IJMS 

Public  Laws  Update  Service  (numbcK,  dates,  etc) 
Additional  information  ^ 

Prasidantial  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

TIM  UnltMt  States  Qovemmsnt  Manual 
General  information 
Otnor  Servfcss 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  fn  the  heering  impaired 


202-623-6227 
523-6215 
623-6237 
823-3187 
823-34«7 


523-6227 
523-3419 


523<«641 
523-6230 


523-6230 
523-6230 
523-6230 


523-6230 

SZ3-34«7 
523-3187 
523-4634 
523-3187 
623-6641 


ELECTRONIC  BULLETIN  BOARD 

Free  Elednmic  Bnlletia  Board  service  for  Public  Law 

numbers,  Fedeml  Roister  finding  aids,  and  list  of 

documents  on  public  inspection.  202-275-0920 

FAX-ON-OEMANO 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  bx 
machme  and  there  is  no  charge  for  the  service  except  for  long 
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in^iediately  for  documents  filed  on  aa  emergency  basis 
MOTC:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street.  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-0905 
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UST  OF  PUBUC  LAWS 

Note:  The  Rst  of  Public  Laws 
for  the  second  session  of  the 
103d  Congress  has  been 
completed  and  will  resume 
when  bills  are  enacted  into 
public  law  during  the  first 
session  of  the  I04th 
Congress,  which  convenes  on 
January  4,  1995. 

A  cumulative  list  of  Public 
Laws  for  the  second  session 
of  the  103d  Congress  will  be 
published  in  Part  II  of  the 
Federal  Ragiater  on  Morxlay, 
December  19,  1994. 
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The  LSA  (List  of  CFR  Sections  Affected) 
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Federal  Register  Index 
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Management  Cooperation  Task  Force,  65388-65389 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Bal'diyaka  Interpretive  Center,  OR,  65382 

Kearny  and  Casa  Grande,  AZ;  exchange  of  land.  65383 
Oil  and  gas  leases: 

North  Dakota,  65382-65383 
Recreation  management  restrictions,  etc.: 

Garvey  Canyon,  CO;  seasonal  road  closure.  65383 

Legal  Services  Corporation 

RULES 

Governing  bodies;  LSC  fund  recipients,  65249-65256 

Management  and  Budget  Office 

NOTtCEb 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman-Hollings): 
Sequestration  final  report;  transmittal  to  President  and 
Congress,  65411-65412 

Merit  Systems  Protection  Board 

RULES 

Freedom  of  Information  Act;  implementation: 
Designation  of  Chairman  to  decide  denial  appeals 
65242-65243 
Organization,  functions,  and  authority  delegations: 
Headquarters  offices  reorganisation,  65233-65234 
Practice  and  procedure: 
Facsimile  and  commercial  overnight  deUvery;  filing  and 
service  methods,  65242 


Update  and  clarification,  65234-65242 
Whistleblowing,  alleged;  personnel  action  appeals  and 
stay  requests,  65243 
Privacy  Act;  implementation,  65243 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Contract  value  threshold — 

Unallowable  indirect  costs,  penalties.  65460-65462 
Indirect  costs — 
Contractor  overhead  certification.  65464-65465 

NOTICES 

Advisory  committees;  report  on  closed  meetings, 
availability,  65409 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Manufacturing  incentives  for  alternative  fuel  vehicles 

65295-65299 
Motor  vehicle  safety  standards: 
Fuel  system  integrity — 
Compressed  natural  gas  vehicles  and  fuel  containers. 
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NOTICES 
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Autokraft  Ltd.,  65428 
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RULES 
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NOTICES 
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National  Transportation  Safety  Board 

NOTICES 
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Nuclear  Regulatory  Commission 

RULES 
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Preparation,  transfer  for  commercial  distribution,  and 
use;  correction.  65243-65244 
PROPOSED  RULES 
Rulemaking  petitions: 

Tri-Med  Specialties,  Inc.;  correction,  65280-65281 
NOTICES 

Meetings: 

Reactor  Safeguards  Advisory  Committee,  65410-65411 
Applications,  hearings,  determinations,  etc. 

Northern  States  Power  Co.,  65409 

Werts,  Rex  Allen,  65409-65410 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemption*; 
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VI 


Fedend  Register  /  Vol.  59.  No.  242 


Monday,  December  19.  1994  /  Contents 


Alucobond  Technologies,  Inc.  Employees'  Saving.s  Plan  el 
al..  65393-65400 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 

Wright  Brothers  Day  (Proc.  67R2),  65469-65470* 
AOMIMSTRATIVE  ORDERS 

Governmental  agencies  and  employees: 
Postal  Service,  delegation  of  certain  authorities  under  39 
U.S.C.  407(a)  (Memorandum  of  December  15.  1994). 
65471 
Peru:  resumption  of  U.S.  Drug  interdiction  assistance 
(Presidential  Extermination  No.  95-9  of  December  8, 
19fl4).  65231 

Reader  Aids 

Cumulative  List  of  Public  Laws.  65434-6.5438 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange.  Inc..  65419-65421 
Municipal  Securities  Rulemaking  Board.  65421-65423 
Philadelphia  Stock  Exchange,  Inc..  65423-65424 

Applications,  hearings,  determinations,  etc.. 

Advanced  Environmental  Recycling  Technologies.  Inc.. 

65412 
Divalier  Homes,  Ina.  65412 

Federal  Kemper  Life  Assurance  Co.  et  al..  65412-65415 
Providentmutual  Life  &  Annuity  Ca  of  America  et  al.. 
65415-65419 

State  Department 

NOTICES 

Committees;  establishment,  renevval,  termination,  etc.r  ' 

Overseas  Schools  Advisory  Council.  65424 

Private  International  Law  Advisory  Committee.  65424- 
65425 

Shipping  Coordinating  Committee,  65425 
Meetings: 

Shipping  Coordinating  Committee,  65425-65426 

Surface  Mining  Reclamation  and  Enforcement  Office    . 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Alabama,  65287-65288 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 


UMI 


Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 
See  Federal  Transit  Administration 
See  National  Highway  Traffic  Safety  Administration 
NOTICES 

International  cargo  rate  flexibility  level: 
Standard  foreign  fere  level — 
Index  adjustment  factors.  65426-65427 


Separate  Parts  In  This  IssCke 

Part  II 

National  Archives  and  Records  Administration.  Office  of 
the  Federal  Register.  65434-65438 

Part  III 

Department  of  the  Interio/.  Fish  and  Wildlife  Service. 
65440 

Part  IV 

Department  of  Housing  and  Urban  Development.  65442- 
65458 

PartV 

Department  of  E)efense.  General  Services  Administration. 
National  Aeronautics  and  Space  Administration. 
65460-65462 

Part  VI 

Department  of  Defense.  General  Services  Administration. 
National  Aeronautics  and  Space  Administration. 
65464-65465 

Part  VII 

The  President.  65469-63471 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1.538  or  275-0920. 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


3  CFR 


6762 65469 

AdmlnMraiivs  OidHs: 
Memorandums: 

December  15.1994 65471 

Prwidential  Detefminations: 

Decembers,  1994 65231 

6CFR 

1200 65233 

VSX 65234 

1203 65242 

12W 65242 

*^^A  ••••••••••••••••••».. ••••.•••.•..D5243 

1209 .i 65243 

7  CFR 

PrapoMd  Rules: 

319 .65280 

10  CFR 

32 65243 

35 .65243 

PropoMd  RuIm: 

35 . 65280 

12  CFR 

263 65244 

14  CFR 

39 65245 

PropoMd  RiHm: 

39  (2  documents) 65281, 

65282 
71  (2  documents) 65284, 

65285 
24  CFR 

2W.. 65442 

3500 .65442 

30  CFR 
PropoMdRulM: 

901... 65287 

32  CFR 

318 .65247 

40  CFR 

721  (2  documents) 65248 


721  (2  documents) 65289. 

65291 
4SCFR 
1607 65249 

47  CFR 
Propoewt  RuIm: 

73  (4  documents) 65294 

65295 

48  CFR 

PropoMdRulw: 

31 65460 

42  (2  documents) 65460. 

65464 
52  (2  documents) ..65460, 

66464 

49  CFR 
PropoMd  Rutet: 

538 65295 

571 65299 

50  CFR 

17 » 65256 

285 .• 65279 

PrapoMdRulM: 

17 65311 


Federal  Kegistar 

Vol.  59.  No.  242 

Monday,  December  19,  1994 


Title  3— 

The  President 


Presidential  Documents 


65231 


Presidential  Detenninatioii  No.  95-9  of  December  8.  1994 
^vSSS',  om™°™«  InteriicUon  Assistance  to  fl.e 

Memorandum  for  tlie  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  secUon  1012  of  the  National 
Defense  Authorization  Act  for  Fiscal  Year  1995.  Public  Uw  103-337 
hereby  detemUne  with  respect  to  Peru  that:  (a)  inte  d^on  of  aTrcraft  reLon 
ably  suspected  to  be  primarily  engaged  in  illicit  drug  traSg  ^X 

£°  S^-f  i'^P^'^^J'.  °^^^''^^  ^«^^"se  of  the  extraordinary  Sreatpos^ 
by  illicit  drug  trafficking  to  the  national  security  of  that  wun^  and  S^ 

ttt  '?w^  ^^  appropriate  procedures  in  place  to  protect  agafnsf  innocen 
u'  °i!  ^  u®  n"*  ^®  ^"^  ^^  °°  *^e  ground  in  connection  with  su!h  SaterdiSon 
which  shall  at  a  minimum  include  effecUve  means  tridenUfySd  wS 
an  aircraft  before  the  use  of  force  is  directed  against  the  aircraft  ^ 


tKrtUwUPuaA<r^AM^^ 


PH  Doc.  94-31246 
Filed  12-15-94:  4K)5  pmj 
Billing  cod«  4710-lO-M 
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Rules  and  Regulations 


S5233 


This  secffon  o»  the  FEDERAL  REGISTER 
contains  regulatory  documenls  hawing  genoal 
appiicaMiy  and  legal  effect,  most  ol  wMch 
are  keyed  to  and  codifBd  in  the  Code  of 
Federal  Regulations,  which  is  pubOshed  under 
50  ftles  pursuant  to  44  U.SX:.  ISIO. 

The  Code  of  Federal  Regiiations  is  sold  t>y 
ttw  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5CFRPart12M 

Board  Organizalion 

AGEMCV:  Merit  Systems  Protection 

Board. 

ACTION:  Final  rule. 


SUMMAWrr  The  Merit  Systems  Ptotectkm 
Board  is  amending  its  organization  and 
Sanctions  statement  to  r^toct  the 
reotganizatiaB  of  the  Board's 
headquarters  offices  in  accordance  with 
Ae  reGonunendatians  of  the  National 
Performance  Review  (NPR)  and  the 
President's  Memotaudmn  of  Septemher 
11. 1993,  titled  "Straamhni^  the 
BurBaoGraey."  hi  additioii.  the  Board  is 
amendhig  fte  titles  irfsectioas  1200.1. 
1200.2.  and  1200.10  of  this  part. 
EFFECTIVE  l»ATE:  December  19, 1994. 

FOR  FUffTHER  MFdWATION  CONTACT: 
Robot  E.  Taylor.  Ctedi  of  the  Board. 
(202)  653-7200. 

SUPPIBIEIITARY  WFORMATION:  On  March 
30. 1994  C59  FR 14739).  the  Bowd 
published  a  revision  to  its  oiganizaticm 
and  functions  st^eotait  toieflect  the 
lealignnient  of  iu  regional  offices.  Since 
that  time,  the  Board  oompl^ed  its 
review  of  the  oiganizatian  and  functioos 
of  its  beadqiiarteis  offices  and  eifected 
a  reorganization  frfthoae  offices  in 
■ocor^iice  with  the  lecommendatians 
of  the  National  Performance  Review 
(NPR)  and  the  President's  Monorandum 
of  Septosdier  11. 1993.  titled 
"Streamlining  the  Bmeauoai^."  The 
reorganizatitMi  elindnates  excessive 
layers  of  management  review  and    ' 
control,  consolidates  functiaDS,  and 
improves  the  ratio  of  siqieraaon  and 
managers  to  other  employees. 

Tha  fcJkiMiwg  myniyn^^ftjii  changes 
have  been  made  in  the  Board's 
headquarters  oCBoes:  (1)  The  office  oi 
the  Exacuthre  Director  has  been 
abcdidiad;  {2)  the  offices  (tftaiqiectar 


General  and  Management  Analysis  have 
been  abolished  and  th^  functions 
distributed  to  other  offices;  (3)  the 
offices  of  Administrative  Law  Judge  and 
Regional  Opnations  have  been 
cranlnned;  and  (4)  the  office  of 
Administratian  has  been  assigned 
additiiMtal  fanctions  and  retitled  the 
office  of  Planning  and  Resource 
Management  Services. 

The  Board  is  ammding  the  titles  of 
§§  1200.1. 1200.2,  and  1200.10  of  this 
part  to  conform  them  to  the  format  of 
the  new  §  1200.3  of  this  part  added 
effective  August  5, 1994  (59  FR  39937} 
and  the  otherparts  of  the  Board's 
regulations  (5  CFR  parts  1201  throuch 
1210).  ^ 

The  Board  is  pubKsh^ig  this  rule  as 
a  final  rule  pursuant  to  5  U.S.C 
§  1204(h). 

List  of  Sufajecte  »  5  CFR  Part  1200 

Organization  and  functions 
(Government  agencies)^ 

Accordingly,  the  Board  amends  5  CFR 
part  1200  as  follows: 

PART120a-(AMENOEP| 

1.  Ihe  authoiity  citation  for  part  1200, 
subpart  A— General,  continues  to  read 
as  follows: 


UMI 


;»U.SJC.l201et9«|. 

2.  The  authority  citaticni  for  part  1200, 
subpart  B-Offices  of  the  Board, 
continues  to  read  as  follows: 

Aniharity:  5  U.&C  1204(b)  and  (j). 

3.  The  heading  erf  §  1200.1  is  revised 
to  read  "Slatenwnt  at  purpose." 

4.  The  heading  of  §  1200.2  is  revised 
to  read  "Bowd  nwsnbers  and  duties." 

5.  Section  1200.10  is  revised  to  read 
asfoUowrs: 

fl20aiO   Staff  orgafAaOon  and  ftinctfons. 

(a)  The  Board's  headquarters  staff  is 
oraaniaed  into  the  following  ofBces: 

(1)  Office  of  the  Administrative  Law 
Judge  and  Resonal  Gtoerations. 

(2)  Office  of  Appeab  Coxmsel. 

(3)  Office  of  the  derl:  of  the  Board. 

(4)  Office  of  the  Genera]  Counsel. 

(5)  Office  of  PdUct  and  Evaluation. 

(6)  Office  of  Equal  Employroent 
Opportunity. 

(7)  Office  of  Planning  and  Resource 
Management  Swioes. 

(b)  The  principal  fonctions  of  the 

Board's  beodquarten  offices  are  as 
fcdiows: 

(1)  Office  ef  the  Administrative  Law 
Judge  and  BegfomJ  Operations.  The 
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Administrative  Law  Judge  hears  Hatch 
Act  cases,  disciplinary  and  cocrectivo 
action  complaints  brought  by  the 
Special  Counsel,  actions  against 
administrative  law  judges,  appeals  of 
actions  taken  against  MSPB  employees, 
and  other  cases  that  the  Board  asisigns. 
The  office  also  manages  the  appellate 
functions  of  the  MSPB  regional  and 
firid  offices. 

(2)  Office  of  Appeals  Counsel.  The 
Director,  Office  of  Appeals  Counsel, 
prepares  proposed  Hariyj^ng  that 
recommend  appropriate  action  by  the 
Board  in  pebtion  for  review  cases  and 
other  cases  assigned  by  the  Board. 

(3)  Office  of  the  Clerk  of  the  Board. 
The  Clerk  of  the  Board  raiters  petitions 
for  review  and  original  lurisdiction 
cases  onto  the  Board's  docket  and 
monitors  their  processing.  The  Clerk  of 
the  Board  also  does  the  following: 

(i)  Gives  information  on  the  status  of 
cases; 

(it)  Manages  the  Board's  records, 
reports,  and  correspondence  style  and 
control  programs;  and 

(iii)  Answers  requests  imdet  the 
fteedom  of  Infbnnatian  and  FVivacy 
Acts  at  the  Board's  headquarters. 

(4)  O^jce  of  the  General  Counsel.  The 
General  Counad  provides  legal  advice 
to  the  Board  and  its  headquarters  and 
regional  offices,  represents  the  Board  in 
court  proceedings,  coordinates 
legislative  policy  and  performs 
congressional  liaison,  coordinates  tha 
Board's  puMic  aftirs  function,  and  ' 
plans  and  directs  audits  and 
investigations. 

(5)  Q9&«  fi/FalNy  oridJEVa/uotMfi. 
The  Director,  Policy  and  Evaluation, 
conducts  special  reviews  and  studies  of. 
Federal  merit  S3r8tenis,  including 
reviewrs  of  the  significant  actions  of  the 
Office  ai  Personnel  Management. 

ifi)  Office  of  Equal  Em^oyment 
Opportunity.  The  Oiractar,  Office  of 
Equal  E^loyment  Opportunity, 
manages  the  Board's  equal  employment 
prooams. 

(7)  QjlJSoe  ofPianning  and  Resource 
Monageme^  Services.  The  Director, 
Office  of  Planning  and  Resource 
Management  Services,  develops  and 
coordinates  internal  management 
programs  and  projects,  conducts 
agencywide  manageanent  reviews,  and 
manages  the  Board's  three 
administiativa  divisions:  financial  and 
Administrative  Managsnent; 
Inknnation  Resources  Management; 
and  Human  Resources  Management 


(c)  Regional  and  Field  Offices.  The 
Board  has  six  regional  offices  and  five 
field  offices  located  throughout  the 
country  (See  Appendix  D  to  5  CFR  part 
1201  for  a  list  of  the  regional  and  field 
offices).  The  regional  and  field  offices 
enter  initial  appeals  onto  their  dockets 
and  decide  these  cases  as  provided  for 
in  the  Board's  regulations. 

Dated:  December  12, 1994. 
Robert  E.  Taylor. 
QeHc  of  the  Board. 

IFR  Doc.  94-30892  Filed  12-1&-94t  8:45  amj 
MLUNQ  CODE  7400-01-P 


5  CFR  Part  1201 

Practices  and  Procedures 

agency:  Merit  Systems  Protection 
Board. 

action:  Final  rule. 

SUMMARY:  The  Board  is  amending  its 
rules  to  update  and  clarify  various 
provisions  and  to  ensure  that  the  rules 
in  this  part,  as  a  whole,  are  efiective, 
consistent,  sensible,  and 
understandable,  in  accordance  with 
Executive  Order  12866  of  September  30, 
1993.  By  making  this  amendment,  the 
Board  is  providing  ciurent  and 
consistent  information  to  its  customers 
regarding  its  adjudicatory  practices  and 
procedures. 

EFFECTIVE  DATE:  December  19, 1994. 
FOR  FURTHER  INFORMATION  contact:    - 
Robert  E.  Taylor,  Clerk  of  the  Board, 
202-653-7200. 

SUPPLEMENTARY  INFORMATION:  The  Merit 
Systems  Protection  Board  is  amending 
its  rules  at  5  CFR  part  1201  to  add  a  new 
appealable  action  and  to  correct  the 
citations  for  two  others  in  §  1201.3(a);  to 
delete  §  1201.3(d);  to  clarify  the  place  of 
filing  requirements  in  §§  1201.4(d), 
1201.22(a),  and  1201.182  following  the 
realignment  of  the  Board's  regional  and 
field  offices;  to  correct  a  cross-reference 
in  §  1201.37(a);  to  conform  the  method 
of  filing  requirements  for  original 
jurisdiction  cases  in  §  1201.122(c)  to 
those  for  appellate  jurisdiction  cases;  to 
replace  the  July  1991  edition  of  the 
MSPB  Appeal  Form  in  Appendix  I  with 
the  revised  October  1994  edition;  to  add 
information  regarding  the  TDD 
(Telecommunications  Device  for  the 
Deaf)  capability  of  facsimile  numbers  in 
the  regional  and  field  offices,  add  the 
suite  number  of  the  Atlanta  Regional 
Office,  and  change  the  address  and 
facsimile  niunber  of  the  Denver  Field 
Office  in  Appendix  11;  and  to  add  and 
delete  approved  hearing  locations  in 
Appendix  IIL 


(a)  Section  12  11.3(a)(6)  is  amended  by 
adding  5  CFR  p(  rt  844  to  the  citation  so 
that  the  citationlrefers  to  the  part  of  the 
regulations  of  tlie  Office  of  Personnel 
Management  governing  disability 
retirement  determinations  imder  the 
Federal  Employees'  Retirement  System, 
as  well  as  to  5  dn  parts  831  and  842. 

(b)  Section  izbl. 3(a)(7)  is  amended  by 
correcting  the  c:  tation  to  read  "5  CFR 
731.103(d)  and  '31.508."  The  corrected 
citation  refers  tc  the  regulations  of  the 
Office  of  Person  lel  Management 
providing  for  ap  peals  to  the  Board  of 
suitability  determinations  made  by  an 
agency  acting  utider  authority  delegated 
by  0PM  (5  CFR  731.103(d))  and  such 
determinations  fnade  by  OPM  (5  CFR 
731.508). 

(c)  Section  12  31.3(a)  is  amended  by 
adding  a  new  si  bparagraph  (21)  to 
include  as  an  action  appealable  to  the 
Board  a  reducti©n-in-force  action 
affecting  a  career  or  career  candidate 
appointee  in  thtForeign  Service.  Public 
Law  103-326,  e  fective  April  30. 1994, 
amended  the"F<  reign  Service  Act  of 
1980  (22  U.S.C.  4001  et  seq.)  by,  inter 
alia,  providing  luthority  to  the 
Secretary  of  Sta  :e  to  conduct  reductions 
in  force  affectin  ;  career  or  career 
candidate  appointees  in  the  Foreign 
Service  and  by  granting  those  ^ 
appointees  the  ight  to  appeal  such 
reduction-in-foi  ce  actions  to  the  Board. 

(d)  Section  i:  01.3  is  amended  by 
deleting  paragri  iph  (d).  This  paragraph 
was  added  to  the  Board's  rules  in  this 
part  to  implement  5  U.S.C.  1221(j),  as 
added  by  the  Wbiistleblower  Protection 
Act  of  1989  (Pii).  L.  101-12). 
Subsequently,  ^e  Board  ruled  in 

57  M.S.P.R.  288  (1993) 
f21(|)  and  the  Board's 
CFR  1201.3(d)  should  be 
ply  only  to  individual 
[ppeals  and  other  actions 
^  U.S.C.  chapter  12. 
Because  the  provisions  of  part  1201  are 
applicable  to  aipeals  that  arise  from 
actions  other  t^an  those  established  by 
12,  the  Board  has 
the  continued  inclusion 
this  part  is  likely  to 
to  parties  and  that  it 
be,  hie  deleted. 
boi.4(d]  is  amended  to 
ution  of  "appropriate" 
office  for  purposes  of  filings  with  the 
Board.  On  Marih  30, 1994  (59  FR 
14739),  the  Boird  pubUshed  a  revision 
to  its  rules  in  m>pendix  II  and  appendix 
ni  of  this  part  tt)  refiect  the  realignment 
of  its  regional  office  structure  into  six 
regional  and  fire  field  offices.  In  the 
SUPPLEMENTARY  INFORMATION  explaming 
that  revision,  t|ie  Board  stated  in  part: 
"Appeals  and  ielated  matters  will 
continue  to  be  iled  with  either  the 


McCann  v.  Na\ 
that  5  U.S.C.  i: 
regulation  at  5  i 
construed  to  ap 
right  of  action  i 
established  by ! 


5  U.S.C.  chapte 
determined  tha 
of  §  1201.3(d) 
prove  confusir 
should,  therefc 
(e)  Section  l| 
clarify  the  defij 
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regional  or  field  office  having 
geographic  jurisdiction."  The  Board  is 
now  amending  §  1201.4(d)  to 
specifically  include  field  offices,  as  well 
as  regional  offices,  in  the  definition. 

(f)  Section  1201.22(a)  is  amended  to 
clarify  that  appeals  and  responses  to 
appeals  are  to  be  filed  with  the 
appropriate  Board  regional  or  field 
office.  See  explanation  in  paragraph  (e) 
above. 

(g)  Section  1201.37(a)  is  amended  by 
deleting  the  reference  to  "§  1201.116" 
and  replacing  it  with  "§  1201.117."  On 
June  16, 1994  (59  FR  30863),  the  Board 
published  an  amendment  to  its  rules  in 
this  part  that  revised  §  1201.115, 
redesignated  §§  1201.116  through 
1201.119  as  §§  1201.117  through 
1201.120,  respectively,  and  added  a  new 
§  1201.116.  Because  the  former 

§  1201.116  was  redesignated  as 
§  1201.117,  the  Board  is  now  making  a 
conforming  amendment  to  the  cross- 
reference  to  that  section  in  §  1201.37(a). 

(h)  Section  1201.122(c)  is  amended  by 
adding  "commercial  overnight  delivery" 
as  a  method  of  filing  and  service.  On 
July  7, 1993  (58  FR  36345),  the  Board 
amended  its  rules  in  subparts  B  and  C 
of  this  part  to  permit  filing  and  service 
of  appeals  and  petitions  for  review  by 
,  commercial  overnight  delivery.  The 
Board  is  now  amending  §  1201.122(c)  to 
conform  the  method  of  filing  and 
service  requirements  for  Special 
Counsel  complaints  and  proposed 
agency  actions  against  administrative 
law  judges  in  subpart  D  of  this  part  to 
those  for  appeals  and  petitions  for 
review.   • 

(i)  Section  1201.163(c)(1)  is  amended 
to  clarify  that  mixed  case  appeals 
governed  by  Reorganization  Plan  No.  1 
of  1978  are  to  be  filed  with  the 
appropriate  Board  regional  or  field 
office.  See  explanation  in  paragraph  (e> 
above. 

(j)  Section  1201.182(a)  and 
§  1201.182(c)  are  amended  to  clarify  that 
petitions  for  enforcement  of  orders 
issued  under  the  Board's  appellate 
jurisdiction.are  to  be  filed  with  the 
appropriate  Board  regional  or  field 
office.  See  explanation  in  paragraph  (e) 
above. 

(k)  Appendix  I  is  amended  by 
substituting  the  revised  October  1994 
edition  of  the  MSPB  Appeal  Form, 
Optional  Form  283  (Rev.  10/94),  for  the 
July  1991  edition.  The  form  has  been 
revised  as  follows: 

(1)  On  page  1,  "WHERE  TO  FILE  AN 
APPEAL"  has  been  revised  to  state  that 
the  appeal  is  to  be  filed  with  the  Board's 
regional  or  field  office  having 
geographic  jurisdiction. 

(2)  On  page  1,  "WHEN  TO  FILE  AN 
APPEAL"  has  been  revised  to  reflect  the 


10-day  extension  of  the  time  limit  for 
filing  appeals  made  by  the  Board's 
amendment  to  its  rules  in  this  part  on 
June  17. 1994  (59  FR  31109). 

(3)  On  page  1,  both  "WHEN  TO  HLE 
AN  APPEAL"  and  "HOW  TO  FILE  AN 
APPEAL"  have  been  revised  to  include 
"commercial  overnight  delivery"  as  a 
method  of  filing  an  appeal,  in 
accordance  with  the  Board's 
amendment  to  its  rules  in  this  part  on 
July  7. 1993  (58  FR  36345). 

(4)  On  page  1,  the  final  sentence 
under  "Public  Reporting  Burden"  has 
been  revised  to  replace  "Office  of 
Management  Analysis"  with  "Office  of 
Planning  and  Resource  Management 
Services"  to  reflect  the  reorganization  of 
the  Board's  headquarters  offices  and,  at 
the  request  of  the  Office  of  Management 
and  Budget,  to  delete  the  requirement 
that  comments  and  suggestions  be  sent 
to  OMB's  Paperwork  Reduction  Project. 

(5)  On  page  2,  a  sentence  has  been 
added  in  block  7  to  put  the  appellant  on 
notice  that  designating  a  representative 
in  the  appeal  specifically  includes 
authority  for  the  representative  to  settle 
the  appeal  on  the  appellant's  behalf. 

(6)  On  page  2,  block  7  has  been 
revised  to  clarify  what  dociunents 
should  be  attached  to  the  appeal  and  to 
advise  the  appellant  that  filing  should 
not  be  delayed  if  the  relevant  SF-50  or 
its  equivalent  is  not  available. 

(7)  On  page  2,  a  check-off  box  for 
"Foreign  Service"  has  been  added  in 
block  20  because  career  and  career 
candidate  appointees  in  the  Foreign 
Service  now  have  the  right  to  appeal 
reduction-in-force  actions  to  the  Board. 
See  explanation  in  paragraph  (c)  above. 

(8)  On  page  3,  in  block  32.a,  the 
phrase  "handicapping  condition"  has 
been  replaced  with  "disability"  to 
reflect  the  new  preferred  terminology 
under  The  Americans  with  Disabilities 
Act. 

(9)  On  page  4,  in  block  38,  the  phrase 
"full  30-day  notice"  has  been  replaced 
with  "the  required  number  of  days 
notice"  to  reflect  changes  in  statute  and 
Office  of  Personnel  Management 
regulations  that  now  require  at  least  60 
days  advance  notice  for  most  reduction- 
in-force  actions,  with  provision  for  a 
longer  notice  period— at  least  1,20 
da3rs— for  some  Department  of  Defense 
actions,  and  shorter  notice — less  than  60 
days  but  at  least  30  days — under  certain 
circumstances. 

(10)  On  page  6,  in  block  41.a,  the 
material  after  "Yes"  has  been  revised  to 
clarify  that  the  attachment  requested  is 
a  copy  of  the  appellant's  request  to  the 


Office  of  Special  Coimsel  for  corrective 
action. 

(11)  Throughout  the  form,  additional 
text  has  been  highfighted  for  emphasis. 

The  Office  of  Management  and  Budget 
has  renewed  its  approval  of  the  MSPB 
Appeal  Form  through  July  31.  1997.  The 
form  is  no  longer  stocked  by  the  General 
Services  Administration,  but  may  be 
obtained  fi^m  the  Board's  Financial  and 
Administrative  Management  Division; 
see  notice  pubUshed  September  15, 
1994  (59  FR  47363),  conwted  October 
18, 1994  (59  FR  52558). 

(1)  Appendix  II  is  amended  by  adding 
information  regarding  the  TDD 
(Telecommunications  Device  for  the 
Deaf)  capability  of  facsimile  numbers  in 
the  regional  and  field  offices,  by 
substituting  the  suite  number  for  "lOth 
Floor"  in  the  address  of  the  Atlanta 
Regional  Office,  and  by  changing  the 
address  and  facsimile  number  of  the 
Denver  Field  Office  to  reflect  the 
relocation  of  that  office  effective 
December  1, 1994. 

(m)  Appendix  III  is  amended  by 
adding  two  approved  hearing  locations 
and  deleting  one  under  the  Atlanta 
Regional  Office,  by  adding  two  under 
the  Denver  Field  Office,  by  adding  one 
under  the  New  York  Field  Office,  and 
by  adding  one  under  the  San  Francisco 
Regional  Office. 

The  Board  is  publishing  this  rule  as 
a  final  rule  pursuant  to  5  U.S.C.  1204(h). 

List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure.  Civil  rights.  Government 
employees. 

Accordingly,  the  Board  amends  5  CFR 
part  1201  as  follows: 

PART  1201— [AMENDED] 

1.  The  authority  citation  for  part  1201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1204.  and  7701  unless 
otherwise  noted. 

$1201.3    [Amended] 

2.  Section  1201.3  is  amended  at 
paragraph  (a)(6)  by  removing  the  phrase 
"5  CFR  parts  831  and  842"  in  the 
citation  and  by  adding  in  its  place  the 
phrase  "5  CFR  parts  831.  842,  and  844  " 

3.  Section  1201.3  is  amended  at 
paragraph  (a)(7)  by  removing  the 
citation  "(5  CFR  731  401)"  and  by 
adding  in  its  place  the  citation  "(5  CFR 
731.103(d)  and  731.508)  " 

4.  Section  1201.3  is  amended  by 
adding  a  new  paragraph  (a)(21)  as 
follows: 


f  1201.3    Appellate  jurisdiction. 

(a)*  •  • 

(21)  Reduction-in-force  action 
affecting  a  career  or  career  candidate 
appointee  in  the  Foreign  Service  (Pub. 
L.  103-236.  sec.  181(a)(2).  to  be  codified 
at  22  U.S.C.  4011). 
•        •        »        •        • 

5.  Section  1201.3  is  amended  by 
removing  paragraph  (d). 

$1201.4    [Ameflded] 

6.  Section  1201.4  is  amended  at 
paragraph  (d)  by  adding  the  phrase  "or 
field"  after  "regional "  in  the  title  and 
the  first,  second,  and  fourth  sentences, 
and  by  adding  the  phrase  "and  field"  * 
after  "regional"  in  the  third  sentence. 

$1201.22    [Amended] 

7  Section  1201.22  is  amended  at 
paragraph  (a)  by  adding  the  phrase  "or 
field"  after  "regional"  in  the  first 
sentence. 

$1201.37    [Amended] 

8.  Section  1201.37  is  amended  at 
paragraph  (a)(3)  by  removing 
"§1201.116"  at  the  end  of  the  second 
sentence  and  bv  adding  in  its  place 
"§1201.117"  " 

$1201.122    [Amended] 

9.  Section  1201  122  is  amended  at 
paragraph  (c)  by  adding  the  phrase  "by 
commercial  overnight  delivery,"  after 
"by  facsimile."  in  the  second  sentence. 

$1201.163    [Amwided] 

10.  Section  1201  163  is  amended  at 
paragraph  (c)(1)  by  deleting  the  phrase 
"Regional  Office"  in  the  second 
sentence  and  by  adding  in  its  place  the 
phrase  "regional  or  field  office." 

$1201.182    [Amended] 

11  Section  1201  182  is  amended  by 
adding  the  phrase  "or  field"  after 
"regional"  in  the  second  sentence  of 
paragraph  (a)  and  in  the  fourth  sentence 
of  paragraph  (c) 

Appendix  I     (Amended] 

12  Appendix  I  to  part  1201  is 
amended  by  removing  the  July  1991 
edition  of  the  MSPB  Appeal  Form. 
Optional  Form  283  (Rev  7-91),  and  by 
adding  in  its  place  the  October  1994 
edition  of  the  MSPB  Appeal  Form. 
Optional  Form  283  (Rev  10-94),  as 
follows: 

Appendix  I  to  Part  1201— Merit 
Systems  Protection  Board  Appeal  Form 

BILLING  CODE  7400-01-f> 
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OMBNO.)i:]-«l*t 


IS.  MLRI 1  SVS  i  LMS  PROTECTION  BOARD 


APPEALFORM 


^ 


INSTRUCTIONS 


GENERAL:  Youdonot  have  touse  this  form  to  fllcanappcal  with 
the  Board.  However,  if  you  do  not,  your  appeal  must  stiU  comply 
with  the  Board's  regulatioos.  S  C.F.R.  Parts  1201  and  1209.  Your 
ogcncy's  personnel  office  will  give  you  access  to  the  regulations, 
and  the  Bioard  will  expect  you  to  be  familiar  with  them.  You  also 
should  become  familiar  with  the  Board's  key  case  law  and  control- 
ling court  decisions  as  they  may  affect  your  case.  You  must  tell 
the  Board  ifyou  are  raising  an  aflimati  ve  defense  (see  Part  IV), 
and  you  are  respoosiUe  for  proving  each  defense  you  raise. 

WHERETO  FILE  AN  APPEAL:  You  must  file  yourappcal  with 
the  Board's  regional  or  field  office  which  has  responsibility  for  the 
geographic  area  in  which  you  arc  emptoycd.  Sec  5  C.F.R.  Part 
12Ut.  Appendix  II. 

WIIENTO  FILE  AN  APPEAL:  Yourappcalmustbefilcddunng 
the  period  beginning  with  the  day  after  the  effective  dale  of  the 
action  you  are  appealing  and  ending  on  the  30th  day  after  the 
effective  date.  You  may  not  file  your  appeal  before  the  effcaivc 
d;itc  of  the  action  you  are  appealing.  If  you  arc  appealing  from  a 
decision  which  does  not  set  an  effective  date,  you  must  file  within 
35  days  of  the  date  of  the  decision  you  are  appealing.  If  yourappcal 
is  late,  it  may  bcdismissed  as  untimely.  The  date  of  the  Chng  is  the 


<  late  your  appeal  is  postmarked,  the  date  of  the  focsimile  transmis- 
I  ioo,  the  date  it  is  delivered  to  a  commercial  overnight  delivery 
1  ervicc,  or  the  dale  of  receipt  if  you  personally  deliver  it  to  the 
I  egional  or  field  office. 

lOW  TO  FILE  AN  APPEAL:  You  may  file  your  appeal  by  mail, 
I  ty  facsimile,  by  commercial  overnight  delivery,  or  by  personal 
I  leliveiy.  You  must  submit  two  copies  of  both  your  appeal  and  all 
i  ittachments.  Youmaysupplcmentyourrcsponsctoanyquestionon 
1  cparate  sheets  of  paper,  but  if  you  do,  please  put  your  name  and 
I  iddrcss  at  the  topof  each  additional  page.  All  of  your  submissions 
I  lust  be  legible  and  on  8  1/2"  x  11"  paper  Your  appeal  must 
I  ontain  your  or  your  representative's  signature  in  fajock  6.  If  it 
I  loes  not,  your  appeal  wiH  be  rejected  and  returned  to  you.  If 
'our  representative  signs  block  6,  you  nust  sign  block  11  or 
ubmit  a  separate  written  designation  of  representative. 

rVlIISTLEBLOWINC  APPEAL/STAY  REQUEST:  If  you  be- 
ievc  the  action  you  are  appealing  was  threatened,  proposed,  taken. 
I K  not  taken  because  of  whisileblowing  activities,  you  roust  com- 
tiele  Part  VII  of  this  rom.  Ifyou  are  requesting  aslay,  you  must 
nmplete  Part  Vin  of  this  form. 


Pri.  lej  Act  SlalemtHl:  Tliis  form  requests  personal  information 
which  IS  relevant  and  necessary  to  reach  a  decision  in  your  appeal  The 
V  S.  Uerit  Sysieaa  ProlecAon  Board  collects  iMts  uiformatiou  in  order  to 
process  appeals  under  its  aaiiuory  and  regulatory  auiliority.  Since  your 
appeal  is  a  voluntary  action  you  are  not  required  to  provide  any  personal 
information  in  connection  with  it  However,  failure  to  supply  the  U.S 
Merit  Systems  Protection  Board  with  all  llie  information  essential  to  reach 
a  ikcisioH  in  your  case  could  result  in  the  rejection  of  your  appeal. 

The  US.  Merit  Systems  Protection  Board  is  auiltorizcd  under  pron- 
sions  of  Executive  Order  9397.  dated  November  22. 1943.  to  request  your 
Social  Security  number,  but  providuig  your  Social  Security  number  is 
voluntary  and  failure  loprttvide  it  will  not  result  in  the  rejecikm  of  your 
appeal  Your  Social  Security  number  will  only  be  used  for  ideniiftcation 
purposes  in  the  processing  of  your  appeal 

You  should  faiow  that  the  decisions  oftlie  US.  Merit  Systems  Protec- 


ion  Board  on  appeals  are  final  administrative  ttecisions  ami,  as  sucit,  are 
tvailable  to  llie  public  under  the  provisions  of  the  Freetlom  oflnformaiion 
\ct.  Additionally,  it  is  possible  that  information  contained  in  your  appeal 
file  may  be  rekasedas  required  by  the  Freedom  of  Information  Aa  Some 
mformation  about  your  appeal  will  also  be  used  in  depersonalized  form  as 
a  data  base  for  program  statistics. 

Public  itepofting  Burden:  The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to  vary  from  20  miiuncs  to  I  hour, 
tviih  an  awrage  of  30  imimies  per  response,  including  lime  for  reviewing 
the  form,  searching  existing  data  sources,  gathering  the  data  necessary, 
and  completing  and  reviewing  the  cotteaion  of  iiiformaiion.  Send  com- 
ments regarding  the  burden  estimate  or  any  other  aspea  oftlie  collection 
of  infitrmalion,  including  suggestions  for  reducing  this  burden,  lo  the 
Office  of  Planning  and  Resource  Management  Ser\iccs,  Merit  Systems 
Protection  Board,  1120  Vermont  Ave.,  NW.,  Washinpon,  DC  20419 


Part  I  Appellan  ,  Identification 


1    Name  (last,  first,  middle  iniiiof) 


^   Present  address  (number  and  street,  city,  stale,  and  ZIP  code)  You  nmsliiKKiry  ibt  Boanl 
of  any  ctiangt  of  aiMttm  or  telcplHmc  munixr  whik  the  appeal  ci  prmliiisfvilh  the  MSPR. 


(>.  1  certify  that  all  of  the  statements  made  in 
this  appeal  are  true,  complete,  and  correct 
lo  the  best  of  my  knowledge  and  belief 


Signature  of  i  ppellant  or  designated  rvpmentati ve        Date  signed 


2.  Social  Security  Number 


4  Home  phone  finc/Kdc  area  mde; 


S-  Office  phone  fMr/u(/e«rtacarie^ 


OftmdfmmiHtlH—  ill^ 
MafM 
SCilllMlairfllv* 
IV   I 
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Part  II  Designation  of  Representativ* 


7  You  may  represent  yourself  in  this  appeal,  or  you  may  choose  someone  to  rcpresem  you.  Your  t^SSdoSSoE? 
^attorney    You  may  d«nge  your  designation  of  a  representative  at  a  later  date,  if  you  so  dS^^riS  ^StLl 
Board  promptly  of  any  change.  Where  circumstances  require,  a  separate  designation  of  represenSive  may  betbmTi  after 
the  onginal  fibng.  Include  the  information  requested  in  blocks  7  through  11.  suomiiiea  aiicr 


"I  hereby  designate. 


dunng  the  course  of  this  appeal.  I  understand  that  my  representative  «  authorized  to  aa  on  my  blTrad"ditton'uScLlv 

delegate  to  my  representative  the  authonty  to  settle  this  appeal  on  my  behalf.  I  understand  tteu  any  limitation  ot  S^^s^emf  , 

authority  must  be  filed  mwnling  with  the  Board."  »-«»«=«  any  umiiaiion  on  this  scttleracm 


8  Representative's  address  (number  and  street,  city,  state,  and 
ZIP  code) 


9.  Representative's  employer 


lO.a)  Rcprcsenutwc's  telqibone  number  (include  area  code) 


lO.b)  Representative's  facsimile  number 


It  Appellant's  signature 


Date 


Part  III  Appealed  .Action 


12  Bnefly  descnbe  the  agency  action  you  wish  to  appeal  and  attach  the  pro^saUetterandSsiooHc^^ 

decision  relaung  to  the  denial  of  retirement  benefits,  attach  a  copy  of  OPM's  reconsideration  decision.  If  tJe  relevaSt^F-^O  or 
.U  equivalent  «s  available,  send  it  now;  however,  d.o  NOT  delay  filing  your  appeal  because  of  it.  You  may  submit  the  SF-50  when 
It  becomes  available.  Later  in  the  proceeding,  you  will  be  afforded  an  opportunity  to  submit  detailed  evidence  in  support  of  your 


1 3  Name  and  address  of  the  agency  that  took  the  action  you  are  appealing 

(including  bureau  or  other  dixisions,  as  well  as  street  address,  city,  state  and  ZIP  code) 


IS  Grade  at  tune  of  the  action  appealed 


1 6  Salary  at  the  time  of  the  action  ap- 
pealed 

S  per 


18.  Employment  status  at  the  time  of  the  action  appealed 
QTetnporary    QAi^licemt      \2  Retired 

QPtfrwaBoir     Q  Term  Q  Seasonal 


21  .  Length  of  government  service 


24  Date  you  received  written  notice 
of  the  proposed  aaion  (month,  day, 
year)  (attach  a  copy) 


14.  Your  position  title  and  duty  station  at 
the  time  of  the  aaion  appealed 


17  Are  you  a  veteran  and/or  entitled  10 
the  employment  rights  of  a  veteran"' 

DYcs  U    No 


19  If  retired,  date  of  retirement  bO.Type  of  service 
(month,  day,  year) 


22.  Length  of  service  with  acting  agency 


25.  Date  you  received  the  final  decision  notice 
(month,  day,  year)  (attach  a  copy) 


D  Competitive   D  SES 
[3  Excepted        {3  Postal  Service 
Q   Foreign  Service 


23.  Were  you  serving  a  probationary  or 
trial  period  at  the  time  of  the  aaion 
appealed  *> 

D  Yes  D  Mo 


26.  Effeaivc  date  of  the  aaion  appealed 
(month,  day,  year) 


Fwa  2U  ntn  IVMJ 
MSPB 
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27  Explain  briefly  why  you  ihink  the  agency  wus  wrong  m  takin  ;  this  action. 


!8.  Do  you  believe  the  penalty  imposed 
by  the  agency  was  loo  harsh? 


QYes 


D  N" 


29.  What  action  wouk 
asking  for)' 


you  like  the  Board  to  take  on. this  case  (i.e.,  what  remedy  are  you 


3U.a)  Do  you  believe  the  agency 
committed  harmful  procedural 
error(s)? 


DYes 


D  ^^ 


Part  IV  Appellant's  Defenses 


30.b)  If  so,  what  is  (a  -e)  the  error(s)? 


30.C)  Explain  how  you  were  hanned  by  the  error(s). 


31. a)  Do  you  believe  that  the  action  you 
are  appealing  violated  the  law? 


QYes 


n^o 


31.b)Ifso.  what  law? 


31.C)  How  was  it  violated? 


32.a)  If  you  believe  you  were  discriminated  against  by  the  agen^ 
race,  color,  religion,  sex,  national  origin,  marital  status. 
-  why  you  believe  it  to  be  true. 


,  in  connection  with  the  matter  appealed,  because  of  your 
p^itical  afTiliation,  disability,  or  age,  indicate  so  and  explain 


32.b)  Have  you  filed  a  rormal  discrimination  complaint  with  yolir  agcix:y  or  any  other 
ageiKy  concerning  the  matter  which  you  arc  seeking  to  ap  wal? 


32.C)  If  yes,  place  filed  (agency,  number  and  street,  city,  state,  ami,  IP  code) 


D  Yes  (attach  a  copy)       Q  No 


32.d)  Date  filed  (mtmih,  day,  year) 


32.e)  Has  a  decision  been  issued? 

QKcs  (mtachacopy)       Q  No 


Msr-t 
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33.a)  Have  you,  or  anyone  in  your  behalf,  fikd  a  focmal  grievance  with  your 
agency  concerning  this  matter,  under  a  negotiated  grievance  procedure 
provided  by  a  collective  bargaining  agreement? 

Q  Yes  (auach  a  copy)         f]  No 


33.b)  Date  GM  (moMh.  day.  year) 


33.C)  If  yes,  place  filed  (agency,  number  atid  street,  city,  state,  and  ZIP  code) 


33.d)  Has  a  dcdsioo  been  issued? 

^Yesjttuach  a  copy)         Q^o 


33.e)  If  yes,  date  issued  (moniK  day.  year) 


Do  you  want  a  hearing?  '    □>'«      .  H  iVo 

If  you  Choose  to  have  a  heanng.  the  Boanl  wiU  notify  you  where  and  when  it  is  to  be  held. 


Part  VI  Reduction  In  Force 


_..,         ^  INSTRUCTIONS 

Fill  out  thvi  part  only  if  you  are  appealing  from  a  Reduction  in  Force.  Your  accncvs  ocrsonn^l  nfn^  ^  r      -. 

most  of  the  information  requested  below  ^  ^    pereonnel  office  can  furnish  you  with 


35.  Retemion  group  and  sub-group 


36.  Service  computation  date 


37.b). Title  of  position  offered 


37.e)  Location  of  position  offered 


.37.C)  Grade  of  position  offered 


37.a)  Has  your  agency  offered  you  another 
position  rather  than  separating  you' 


UYcs 


UNo 


37.d)  Salary  of  position  offered 
$  per 


37.f)  Did  you  accept  this  position? 

D^eJ  D  No 


38.  Explain  why  you  think  you  should  not  have  been  affected  by  the  Reduction  In  Force.  (Explanations  could  include   ^^r7- 
placcd  tn  the  wrong  retention  group  or  sub-group,  an  error  .as  made  in  the  computatoT^f^T^elj^p^uJT 
f'^';^P^/^^^;'-;<^^<fo narrow,  intpro^^^^ 
regular  order  of  selection,  the  required  number  of  days  notice  was  not  eiJn-  vou  iJL.  ^,V         ^^P"*^,^  '~^  ">  •'"^ 


J 


Of«««Mj  fmm  jt)  nt„  i„-M, 
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Part  MI  ^^  histl  .blovv  in<z  Activ  ity 


INSTRUfcnONS 

Complete  Parts  VH  and  VIU  of  Ais  form  only  if  y#u  beUeve  the  actioa  you  are  appealing  is  based  on 
whistleUowtng  activities. 


39.  a)  Have  you  disclosed  information  that  evidences  a  violation 
of  any  law,  rule,  or  regulation;  gross  mismanagement;  a 
gross  waste  of  fijnds;  an  abuse  of  authority;  or  a  substantial 
and  specific  danger  to  public  health  or  safety? 

Qy<3  (atiack  a  copy  or  aimmary  of  disclosure)    L}So 


39.  c)  Date  the  disclosure  was  made  (motah.  day.  ytar) 


39.b)  If  yes,  provide  the  name,  tiae,  and  ofGce  address  of  the 
person  to  whom  the  disclosure  was  made 


40.  If  you  believe  the  action  you  are  appealing  was...  (please  check  afpropriaie  box) 
^Threatened:  Z^roposed 

UTaken  ONqi  Taken 


...because  of  a  disclosure  evidencing  a  violation  of  any  law,  rule 
abuse  of  authority;  or  a  substantial  and  specific  danger  to 


or  regulaUon;  gross  mismanagement;  a  gross  waste  of  funds;  an 
publiciiealth  or  safety,  provide: 


a)  a  chronology  of  facts  concerning  the  action  appealed;  and 


b)  expUun  why  you  believe  the  aaion  was  based  on ' 
which  supports  your  statement 


whistleblOM  ing  activity  and  attach  a  copy  of  any  documentary  evidence 


Msra 
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4 1  c)  Place  filed  (location,  number  and  street,  city,  state,  and  ZIP  codi-) 


4  la)  Have  you  sought  corrective  action  from  the  Office  of  Special 
Tounsel  concerning  the  action  which  you  are  appealing? 

□  Yes  (attach  a  copy  of  your  request  Q  So 

to  the  Office  of  Special  Counsel 
for  corrective  actitm) 


41  .b)  If  yxs.  daJc(s)  filed  (momli.  day.  year) 


42.  Have  you  received  a  written  notice  of  your  right  to  Hlc  this  apocal  from  the  Office  of  Special  Couasel? 
VJYes  (attach  a  copy)         Oa'" 


43.  a)  Have  you  already  requested  a  stay  from  the  Board  of  the 
aaion  you  are  seeking  to  appeal? 

Qyicj  (attach  a  copy)  \~\Nv 


•il.C)  Place  filed  (location,  number  and  street,  city.  si,itc.  and 
ZlPcofk) 


43.b)  If  yes.  date  requested  (motuh.  day.  year) 


43.d)  Has  there  been  a  decision? 

CJ  Yes  (attach  a  copy}        Q  ffo 


Part  VIU  Stay  Request 


INSTRUCTIONS 

You  may  request  ^  stay  of  a  personnel  action  allegedly  based  on  simultaneously  s«^•e  it  upon  theagencVs  local  servicing  r^^.-.  , 

whistleb lowing  at  any  time  afler  you  become  eligible  to  file  an  office  or  the  agency's  des\gnn7ed  rrrSemSc^?  pl^^^ 
appeal  with  the  Board  under  5  C.F.R.  12095.  but  no  later  than  the  acs.gnntcd  representative.  5  C.F.R  1209.8 

iimclimiJset  for  the  close  of  discovery  in  the  appeal    The  stay  If  your  stay  request  is  bemtr  ni«inri«r  .««-•• 

request  may  be  filed  prior  to.  simuUaneous  with,  or  at^er  the  f.hn^  Bold,  you'  Ztmptte'paS^.Td  n  ^^.^^^^^^      *"'  ''! 

ofanappeaL  WhcnyoufilcastayrequestwiththeBoard.youmust  above.  ^  '^"'^  "°"'  ^^  "^°"S'  ^^ 


44.  On  separate  sheets  of  pper.  ple;u.e  provide  the  following.  Please  put  your  name  ond  address  a.  the  top  of  each  page. 


a.  A  chronology  of  facts,  including  a  description  of  the 
disclosure  and  the  action  taken"  by  the  agency  (unless  you 
have  already  supplied  this  information  in  Part  VII  above). 

b.  Evidence  and/or  argument  demonstrating  th.nf  (he: 

(1)  action  threatened,  proposed,  taken,  or  not  taken  is  a 
personnel  action,  as  defined  in  5  C.F.R.  1209.4(a).  and 

(2)  action  complained  of  was  based  on  whistleblowmg. ;« 
defined  in  5  C.F.R.  1209.4(b)  (unless  you  have  alrvjidy 
supplied  this  mformation  in  Part  VII  above). 

c.  Evidence  and/or  argument  demoastrating  tluit  there  is  a 


substantial  likelihood  that  you  will  prevail  on  the  merits  of 
your  appeal  of  the  personnel  action. 

d.  Documentary  evidence  that  supports  your  stay  request. 

e.  Evidence  and/or  argument  addressing  how  long  the  slay 
should  remain  in  effect. 

f.  Certificate  of  service  specifying  how  and  when  the  stay 
request  was  served  on  the  agency. 

g    You  may  provide  evidence  and/or  argument  concerning 
whether  a  .stay  would  impose  extreme  h;irdship  on  the 
agency. 


OfMMl  Farai  2«Jnt<v  WkVl, 

Msni 
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Appendix  II    [Amended] 

13.  Appendix  II  to  part  1201  is 
amended  by  adding  the  following  new 
sentence  after  the  first  sentence  of  the 
Erst  paragraph:  "The  facsimile  numbers 
listed  below  are  TDD-capable;  however, 
calls  will  be  answered  by  voice  before 
being  connected  to  the  TDD." 

14.  Appendix  II  to  part  1201  is 
amended  at  paragraph  1.  by  removing 
"lOlh  Floor"  and  by  adding  in  its  place 
"Suite  1050." 

15.  Appendix  II  to  part  1201  is 
amended  at  paragraph  5.  by  rertioving 
the  phrase  "730  Simms  Street,  suite  301, 
P.O.  Box  25025,  Denver,  Colorado 
80225-0025.  Facsimile  No.:  (303)  231- 
5205"  and  by  adding  in  its  place  "12567 
VV.  Cedar  Drive.  Suite  100,  Lakewood, 
Colorado  80228, Facsimile  No.:  (303) 
969-5109." 

16.  Appendix  II  to  part  1201  is 
amended  by  adding  "V/TDD"  before 
"Facsimile  No."  in  each  of  the 
paragraphs  1.  through  11 

Appendix  III    [Amended] 

17  Appendix  III  to  part  1201  is 
amended  under  the  heading  "Atlanta 
Regional  Office"  by  removing 
"Jacksonville,  North  Carolina"  and  by 
adding  in  its  place  "Charlotte.  North 
Carolina"  and  by  adding  "Wilmington, 
North  Carolina"  after  "Raleigh,  North 
Carolina." 

18.  Appendix  III  to  part  1201  is 
amended  under  the  heading  "Denver 
Field  Office"  by  adding  "Grand 
junction,  Colorado"  after  "Denver, 
Colorado"  and  by  adding  "Fargo,  North 
Dakota"  after  "Bismarck,  North  Dakota." 

19  Appendix  III  to  part  1201  is 
amended  under  the  heading  "New  York 
Field  Office"  by  adding  "San  Juan. 
Puerto  Rico"  after  "Newark.  New 
Jersey  " 

20.  Appendix  III  to  part  1201  is 
amended  under  the  heading  "San 
Francisco  Regional  Office"  by  adding 
"Santa  Barbara.  California"  after  "San 
Diego,  California." 

Dated   Orember  12, 1994 
Rofaert  E.  Taylor. 
Clerk  of  the  Board 

|FR  Doc  94-30889  Filed  12-16-94.  8  45  am] 
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5  CFR  Part  1203 

Procedures  for  Review  of  Rules  and 
Regulations  of  the  Office  of  Personnel 
Management 

AGENCY:  Merit  Systems  Protection 

Board. 

ACTION:  Final  rule. 


SUMMARY:  The  M(  rit  Systems  Protection 
Board  is  amendin  g  its  rules  by  adding 
"facsimile"  and  'xommercial  overnight 
delivery"  as  methods  of  filing  and 
service  in  order  ti  t  conform  the 
requirements  in  t  lis  part  to  the  method 
of  filing  and  serv  ce  requirements 
contained  in  the  board's  rules  at  5  CFR 
part  1201. 

EFFECTIVE  DATE: 


I  ecember  19, 1994. 


FOn  FURTHER 
Robert  E.  Taylor, 
202-653-7200. 


INFC  RMATION 


CONTACT: 
Clerk  of  the  Board, 


SUPPLEMENTARY 

has  previously 
CFR  part  1201 
procedures)  to 
of  appeals  and 
facsimile  (54  FR 
commercial 
36345).  The 
rules  at  5  CFR 
permit  the  same 
service  for  request 
regulations  of  the 
Management 

The  Board  is 
a  final  rule 


II IFORMATION:  The  Board 
adiended  its  rules  at  5 

ices  and 
p^Tnit  filing  and  ser\'ice 
otfier  pleadings  by 
3500) and  by 
overaight  delivery  (58  FR 
Boaifi  is  now  amending  its 
1203  to  specifically 
aethods  of  filing  and 
s  to  review  rules  and 
Office  of  Personnel 
under  this  part. 

ishing  this  rule  as 
pursJant  to  5  U.S.C.  1204(h). 


pat 


List  of  Subjects  ii  1 5  CFR  Part  1203 


practice  and 
ights.  Government 


Administrative 
procedure.  Civil 
employees. 

Accordingly,  t  le  Board  amends  5  CFR 
part  1203  as  folk  ws: 

PART  1203— [AR  lENDED] 


y 


citation  for  part  1203 
as  follows: 


1.  The  authori 
continues  to  reac 

Authority:  5  U  S  C.  1204(a),  1204(0,  and 
1204(h) 

§1203.13    [Amenled] 

2.  Section  120  1.13  is  amended  at 
paragraph  (d)  by  revising  the  first 
sentence  to  read  is  follows:  "Documents 
may  be  filed  wit  i  the  Office  of  the  Clerk 
either  by  mail,  b  '  personal  delivery,  by 
facsimile,  or  by  <  ommercial  overnight 
delivery."  2(a).  I  ection  1203  13  is 
further  amendec  at  paragraph  (d)  by 
adding  the  folloi  /ing  two  new  sentences 
at  the  end  of  the 
follows: 

If  it  was  submitted 
date  of  the  facsii  i 


§1203.14    [Amended] 

3.  Section  1203.14  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1203.14    Serving  documents. 

***** 

(b)  Method  of  serving  documents. 
Pleadings  may  be  served  on  parties  by 
mail,  by  personal  delivery,  by  facsimile, 
or  by  commercial  overnight  delivery 
Service  by  mail  is  accomplished  by 
maiUng  the  pleading  to  each  party  or 
representative,  at  the  party's  or 
representative's  last  known  address. 
Service  by  facsimile  is  accomplished  by 
transmitting  the  pleading  by  facsimile  to 
each  party  or  representative.  Service  by 
personal  delivery  or  by  commercial 
overnight  delivery  is  accomplished  by 
delivering  the  pleading  to  the  business 
office  or  home  of  each  party  or 
representative  and  leaving  it  with  the 
party  or  representative,  or  with  a 
responsible  person  at  that  address. 
Regardless  of  the  method  of  service,  the 
party  serving  the  document  must  submit 
to  the  Board,  along  with  the  pleading,  a 
certificate  of  service  as  proof  that  the 
document  was  served  on  the  other 
parties  or  their  representatives.  The 
certificate  of  service  must  list  the  names 
and  addresses  of  the  persons  on  whom 
the  pleading  was  served,  must  state  the 
date  on  which  the  pleading  was  served, 
must  state  the  method  (i.e.,  mail, 
personal  delivery,  facsimile,  or 
commercial  overnight  delivery)  by 
which  service  was  accomplished,  and 
must  he  signed  by  the  person 
responsible  for  accomplishing  service 

Dated  December  12. 1994 
Robert  E.  Taylor, 
Qerit  of  the  Board 

|FR  Dc>c.  94-30890  Filed  12-16-94;  845 am] 
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)aragraph  reading  as 


the  filing  date 
commercial 
of  filing  is  the 
the  commercial 


service. 


§1203.13    Filing 

*  *  * 

(d)  •  •  * 


by  facsimile,  the 
ile  is  considered  to  be 
it  was  submitted  by 
oveaiight  delivery,  the  date 
di  te  it  was  delivered  to 
•vernight  delivery 


^leadings. 


5  CFR  Part  1204 

Availability  of  Official  Information 

AGENCY:  Merit  Systems  Protection 

Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Merit  Systems  Protection 
Board  is  amending  its  rules  to  change 
the  designation  of  the  official  with 
whom  appeals  of  denials  of  Freedom  of 
Information  Act  requests  are  to  be  filed. 
EFFECTIVE  DATE:  December  19, 1994 
FOR  FURTHER  INFORMATtON  CONTACT: 
Robert  E.  Tavlor,  Clerk  of  the  Board, 
202-653-7200. 

SUPPLEMENTARY  INFORMATION:  In  the 
recent  reorganization  of  its  headquarters 
offices,  the  Board  abolished  the  position 
of  Executive  Director.  Under  the  Board's 
rules  at  5  CFR  part  1204,  the  Executive 
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Director  was  the  official  designated  to 
decide  appeals  of  denials  of  Freedom  of 
Information  Act  requests.  Under  the 
new  Board  headquarters  organization, 
the  Chairman  decides  such  appeals. 
Accordingly,  the  Board  is  amending  its 
rules  at  5  CFR  part  1204  to  designate  the 
Chairman  as  the  official  with  whom 
appeals  of  denials  of  Freedom  of 
Information  Act  reauests  are  to  be  filed. 

The  Board  is  publishing  this  rule  as 
a  final  rule  pursuant  to  5  U.S.C.  1204(h). 

List  of  Subjects  in  5  CFR  Part  1204 

Freedom  of  Information, 
Administrative  practice  and  procedure. 
Privacy. 

Accordingly,  the  Board  amends  5  CFR 
part  1204  as  follows: 

PART  1204— [AMENDEDJ 

1.  The  authority  citation  for  part  1204 
continues  to  read  as  follows: 

Autliorily:  5  U.S.C.  552  and  1204.  Pub.  L 
99-570  and  EO  12600. 

§1204.21    [Amended] 

2.  Section  1204.21  is  amended  by 
deleting  "Executive  Director"  in  the 
second  sentence  and  by  adding  in  its 
place  "Chairman." 

Dated:  December  12. 1994. 
Robert  E.  Taylor, 
Qerit  of  the  Board. 

IFR  Doc.  94-30893  Filed  12-16-94:  8:45  am) 
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5  CFR  Part  1205 
Privacy  Act  Regulations 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Final  rule. 


SUMMARY:  The  Merit  Systems  Protection 
Board  is  amending  its  rules  to  change 
the  designation  of  the  official  with 
whom  appeals  of  denials  of  requests  for 
amendment  of  records  under  the 
Privacy  Act  are  to  be  filed. 
EFFECTIVE  DATE:  December  19,  1994, 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  Clerk  of  the  Board, 
202-653-7200. 

SUPPLEMENTARY  INFORMATION:  In  the 
recent  reorganization  of  its  headquarters 
offices,  the  Board  abolished  the  position 
of  ExecuUve  Director.  Under  the  Board's 
rules  at  5  CFR  part  1205,  the  ExecuUve 
Director  was  the  official  designated  to 
decide  appeals  of  denials  of  requests  for 
amendment  of  records  imder  the 
Privacy  Act.  Under  the  new  Board 
headquarters  organization,  the 
Chairman  decides  such  appeals. 
Accordingly,  the  Board  is  amending  its 


niles  at  5  CFR  part  1205  to  designate  the 
Chairman  as  the  official  with  whom 
appeals  of  denials  of  requests  for 
amendment  of  records  imder  the 
Privacy  Act  are  to  be  filed. 

The  Board  is  publishing  this  rule  as 
a  final  rule  pursuant  to  5  U.S.C.  1204(h). 
List  of  Subjects  in  5  CFR  Part  1205 

Administrative  practice  and 
procedure.  Government  employees. 
Privacy. 

Accordingly,  the  Board  amends  5  CFR 
part  1205  as  follows: 

PART  1205— [AMENDED] 

1.  The  authority  citation  for  part  1205 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552a  and  1204. 

§1205.31    [Amended] 

2.  Section  1205.31  is  amended  by 
removing  "Executive  Director"  in 
paragraph  (a)  and  by  adding  in  its  place 
"Chairman." 

§1205.32    [Amended] 

2.  Section  1205.32  is  amended  by 
removing  "Executive  Director"  each 
place  it  appears  in  paragraphs  (a),  (b), 
and  (c)  and  by  adding  in  its  place 
"Chairman." 

Dated:  December  12. 1994. 
Robert  E.  Taylor, 

Clerk  of  the  Board. 

(FR  Doc.  94-30894  Filed  12-16-94:  8:45  am| 

BILUNG  COOE  7400-01-P 


5  CFR  Part  1209 

Practices  and  Procedures  for  Appeals 
and  Stay  Requests  of  Personnel 
Actions  Allegedly  Based  on 
Whistleblowing 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Final  rule. 


SUMMARY:  The  Merit  Systems  Protection 
Board  is  amending  its  rules  to  clarify  the 
place  of  filing  requirement  for  stay 
requests  of  personnel  actions  allegedly 
based  on  whistleblowing. 
EFFECTIVE  DATE:  December  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  Clerk  of  the  Board, 
202-653-7200., 

SUPPLEMENTARY  INFORMATION:  On  March 
30,  1994  (59  FR  14739).  the  Board 
published  a  revision  to  its  rules  at  5  CFR 
part  1201,  appendix  II  and  appendix  III, 
to  reflect  the  realignment  of  its  regional 
office  strticture  into  six  regional  and  five 
field  offices.  In  the  "SUPPLEMENTARY 
INFORMATION"  explaining  that 
revision,  the  Board  stated  in  part: 


"Appeals  and  related  matters  will 
continue  to  be  filed  with  either  the 
regional  or  field  office  having 
geographic  jurisdiction."  The  Board  is 
now  amending  its  rules  at  5  CFR  part 
1209  by  adding  "or  field"  after 

"regional"  in  §§  1209.8. 1209.9.  and 
1209.10  to  clarify  the  place  of  filing 
requirement  for  stay  requests  of 
personnel  actions  allegedly  based  on 
whistleblowing. 

The  Board  is  publishing  this  rule  as 
a  final  rule  pursuant  to  5  U.S.C.  1204(h). 

List  of  Subjects  in  5  CFR  Part  1209 

Administrative  practice  and 
procedure.  Civil  rights.  Government 
employees. 

Accordingly,  the  Board  amends  5  CFR 
part  1209  as  follows: 

PART  1209— [AMENDED] 

1.  The  authority  citation  for  part  1209 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1204. 1221.  2302(b)(8). 
and  7701. 

2.  Section  1209.8  is  amended  by 
adding  "or  field"  after  "'regional"  in 
paragraph  (b),  in  the  first  sentence  of 
paragraph  (c),  and  in  paragraph  (d). 

3.  SecUon  1209.9  is  amended  by 
adding  "or  field"  after  "regional"  in 
paragraph  (c)(1). 

4.  Section  1209.10  is  amended  by 
adding  "or  field"  after  "regional"  in 
paragraph  (b)(1). 

Dated:  December  12. 1994. 
Robert  E  Taylor. 

Clerk  of  the  Board. 

(FR  Doc.  94-30891  Filed  12-16-94:  8:45  am] 

BILLING  COOE  7400-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  30, 32,  and  35 
RIN:  3150-AD69 

Preparation,  Transfer  for  Commercial 
Distribution,  and  Use  of  Byproduct 
Material  for  Medical  Use;  Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule:  Correction. 


SUMMARY:  This  document  corrects  a 
final  rule,  published  in  the  Federal 
Register  on  December  2, 1994  (59  FR 
61767),  that  amends  the  regulations  for 
the  medical  use  of  byproduct  material. 
This  action  is  necessary  to  correct 
language  in  the  preamble  to  reflect 
regulatory  text,  remove  an  obsolete 
cross-reference,  and  specify  a  date 
certain  in  document  text. 
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EFFECTIVE  DATE:  Januaiy  1, 1995. 
AOOAESSES:  Copies  of  Um  public  racotd. 
including  the  final  leguktory  UMljrsis 
and  any  public  comments  received  on 
the  proposed  rule,  may  be  examined 
and  copied  for  a  fee  in  the 
G)mniUsian's  Public  Document  Room 
at  2120  L  Street,  NW.  (Lower  Level). 
Washington.  DC 

FOR  FUmHER  MFOfMATlON  CONTACT:  Dr. 
Anthony  N.  Tse.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
R^ulatory  Cnnmission,  Washington, 
DC  20555.  telephone  (301)  415-6233. 
SUPPLEMENTARY  INFORMATION: 

1.  On  page  61777,  the  third  colimm, 
in  the  third  paragraj^  of  the  discussion 
■under  the  heading  Section  35.981 

Tmining  for  Experienced  }^uclear 
Pharmacists,  the  words  "on  or  before 
(the  date  of  publication  in  the  Federal 
Registar)"  should  read  "before 
December  2. 1994.". 

2.  On  page  61781,  in  $  32.72(b)(4),  the 
words  "(the  date  of  puUication  in  the 
Federal  Register)"  would  read 
"Decembor  2, 1994,". 

3.  On  rage  61785,  §  35.41S(a)(l)  is 
corrected  to  read  as  follows: 

f3&41S   Safely  pfaeauOons. 

(a)  •  •  • 

(1)  Not  quarter  the  patient  or  the 
human  research  subject  in  the  same 
room  with  an  individual  who  is  not 
receiving  radiation  therapy  unless  the 
licensee  can  demonstrate  compliance 
with  the  requirements  of  $  20.1301(a)  of 
this  chapter  at  a  distance  of  1  meter 
from  the  implant; 
•       •        •        •        • 

4.  On  page  61787,  in  §  35.981,  the 
words  "(the  date  of  publication  in  the 
Federal  Register)"  snould  read 
"December  2, 1994.". 

Dited  at  Rockville,  Maryland,  this  13tfa  day 
of  December,  1994. 

For  the  Nuclear  Regulatory  Conunission. 
Midiael  T.  Leaar, 

Chief,  Ruies  Review  Section,  Rules  Review 
and  infectives  Branch. 
(FR  Doc  94-31071  Filed  12-16-94;  8:45  am) 
aajJM  coot  7aao-«i-# 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  263 

[Docket  No.  R-0855] 

Uniform  Rules  of  Practice  and 
Procedure 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 


summary:  The  Joard  of  Governors  of  the 
Fedoal  Reservp  System  (Board  of 
Govenutfs)  is  pending  a  provision  of 
the  Uniform  R^es  of  Practice  and 
Procedure  adoj)ted  by  the  Board.  The 
final  rule  is  iniended  to  clariiy  that  the 
rules'  provisiotis  relating  to  ex  parte 
conununicatiofis  conform  to  the 
requirements  <^f  the  Administrative 
Procedure  Act'(APA).  In  particular,  the 
amendment  would  clarify  that  the  ex 
parte  provisiots  do  not  apply  to  intra- 
agency  communications,  which  are 
governed  by  a^parate  provision  of  the 
Administrative  Procedure  Act. 
EFFECTIVE  DATf:  January  18. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katherine  H.  Wheatley,  Assistant 
General  Counasl.  Legal  Division  (202/ 
452-3779),  or  Ann  Marie  Kohlli^an. 
Senior  Counsel,  Division  of  Banking 
Supervision  aad  Regulation  (202/452- 
3528).  F(Hr  the  peering  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dcmitfaba  Thompson  (202/452- 
3544).  I 

SUPPLEMBITAliiriMFORMATION: 

LBackgrai 

In  August  IKl,  the  Board  of 
Govem<»s  adopted  the  Uniform  Rules  of 
Practice  and  Hrocedure  (Rules)  (56  FR 
38048,  Aug.  9I 1991).  The  Qmiptroller 
of  the  Current  (OCC),  Federal  Deposit 
Insurance  Corporation  (FDIC),  Office  of 
Thrift  Supervfeion  (OTS)  and  National 
Credit  Union  Administration  (NCUA) 
have  also  adopted  the  Rules  (OCC,  56 
FR  38024,  Aug.  9. 1991;  FDIC,  56  FR 
37968,  Aug.  9i  1991;  OTS.  56  FR  38302. 
Aug.  12. 1991;  and  NCUA,  56  FR  37762, 
Aug.  8, 1991).  The  Board  of  Governors 
is  amending  one  aspect  of  the  Rules 
relating  to  ex  parte  communications  to 
clarify  that  th#  Rules  parallel  the 
requirements  bf  the  Administrative 
Procedure  Act.  The  other  agencies  have 
proposed  or  ate  considering  proposing  a 
similar  amendment  (FDIC  59  FR  60921, 
Nov.  29, 1994;  OTS.  59  FR  62354,  Dec. 
5, 1994).  The  ^oard  of  Governors  issued 
this  amendm<  nt  as  a  proposed  rule  on 
November  22,  1994  (59  FR  60094,  Nov. 
22, 1994).  It  ii  now  adopting  the  rule  in 
the  form  prop  jsed. 

Currently,  I  263.9  of  the  Rules 
prohibits  "a  p  uty,  his  or  her  counsel,  or 
another  inter<  steid  person"  from  making 
an  ex  parte  ccKnmimication  to  the  Board 
or  other  decisional  official  concerning 
the  merits  of  an  adjudicatory 
proceeding.  When  the  Rules  were 
proposed  andi  adopted  in  1991,  the  joint 
notice  of  proriosed  rulemaking  (56  FR 
27790,  2779^  )une  17, 1991)  explained 
that  the  proposed  rule  regarding  ex 
parte  communications  "adopts  the  rules 
and  procedures  set  forth  in  the  APA 


regarding  ex  parte  communications." 
Thoe  was  no  intention  at  that  time  to 
impose  a  rule  more  restrictive  than  that 
imposed  by  the  APA  itself. 

The  APA  contains  two  provisions 
relating  to  communications  with  agency 
decision-makers.  The  APA's  ex  parte 
communication  provision  restricts 
communications  between  "interested 
person[sl  outside  the  agfincy"  and  the 
agency  head,  the  administrative  law 
judge  (ALJ),  or  the  agency  decisional 
employees.  5  U.S.C.  557(d)  (emphasis 
added),  /ntra-agency  commimications 
are  governed  by  the  APA's  separation  of 
functions  provision,  5  U.S.C  554(d). 
That  section  prohibits  investigative  or 
prosecutorial  personnel  at  an  agency 
from  "participat(ing]  at  advisjing]  in  the 
decision,  recommended  decision,  or 
agency  review"  of  an  adjudicatory 
matter  piirsuant  to  section  557  of  the 
APA  except  as  witness  or  counsel.  The 
same  separation  of  function  provision 
provides  that  the  ALJ  in  an  adjudicatory 
matter  may  not  consult  any  puty  on  a 
fact  in  issue  unless  the  other  parties 
have  an  opportunity  to  participate.  5 
U.S.C  554(dMl).  The  separation  of 
functions  provision  does  not  prohibit  .- 
agency  investigatory  or  prosecutorial 
staff  from  seeing  the  amendment  of  a 
notice  or  the  settkment  or  termiiution 
of  a  proceeding. 

The  rule  as  proposed  and  adopted  in 
1991,  however,  did  not  mention  the 
separation  of  functions  concept 
explicitly,  and  appeared  to  apply  the  ex 
parte  communication  prohibition  to  all 
communications  concerning  the  merits 
of  an  adjudicatOTy  proceeding  between 
the  agency  head.  ALJ  or  decisional 
personnel  on  the  one  hand,  and  any 
"pariy,  his  or  her  counsel,  or  another 
person  interested  in  the  proceeding"  on 
the  other.  The  Board  of  Governors  does 
not  interpret  this  provision  as  limiting 
agency  enforcement  staff's  ability  to 
seek  approval  of  amendments  to  or 
terminations  of  existing  enforcement 
actions.  As  drafted,  however,  the 
provision  could  be  misinterpreted  to 
expand  the  ex  parfe  communication 
prohibition  beyond  the  scope  of  the 
APA.  The  Board  of  Governors  did  not 
intend  this  result. 

The  amendment  clarifies  that  the 
regulation  is  intended  to  conform  to  the 
provisions  of  the  APA  by  limiting  the 
prohibition  on  ex  parte  communications 
to  communications  to  or  from 
"interested  persons  outside  the  agency," 
5  U.S.C.  557(d),  and  by  incorporating 
explicitly  the  APA's  separation  of 
functions  provisions,  5  U.S.C  554(d). 
This  approach  is  also  consistent  with 
the  most  recent  Model  Adjudication 
Rules  prepared  by  the  Administrative 
Conference  of  the  United  States. 
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The  Board  of  Governors  received  two 
comments  on  the  proposed  rule,  both  of 
which  supported  it.  c5ne  of  the 
commenters  suggested  that  the  Board 
explain  the  so-called  "Chinese  wall" 
that  prevents  those  staff  members 
involved  in  the  prosecutorial  fimction 
bom  communicating  with  those  who 
advise  the  Board  on  a  particular  matter. 
The  amended  rule  specifically  sets  out 
the  APA's  separation  of  function 
provision,  which  prohibits  agency 
prosecutorial  personnel  in  one  case 
from  participating  in  the  Board's 
decision  on  that  or  a  factually  related 
case.  This  provision  clearly  prevents 
prosecutorial  staff  fi:t>m  communicating 
about  the  merits  of  a  case  with  those 
staff  members  who  advise  the  Board 
regarding  a  final  decision  in  the  case.  It 
is  unnecessary  to  set  out  internal 
procedures  implementing  this  statutory 
prohibition  in  a  formal  rulemaking,  and 
to  do  so  could  limit  the  Board's 
flexibility  with  respect  to  internal 
organization. 

n.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  Board  of 
Governors  hereby  certifies  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

The  final  rule  makes  a  minor 
amendment  to  a  rule  of  practice  already 
in  place,  and  affects  intra-agency 
procedure  exclusively.  Thus,  it  should 
not  result  in  additional  burden  for 
regulated  institutions.  The  purpose  of 
the  revised  regulation  is  to  conform  the 
provisions  of  the  regulation  to  those 
imposed  by  statute. 

List  of  Subjects  in  12  CFR  Part  263 

T 

Administrative  practice  and 
procediue.  Claims,  Crime,  Equal  access 
to  justice.  Federal  Reserve  System, 
Lawyers,  Penalties. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Governors 
amends  12  CFR  Part  263  as  set  forth 
below: 

PART  26a-RULES  OF  PRACTICE  FOR 
HEARINGS 

1.  The  authority  citation  for  part  263 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504,  554-557;  12 
IT.S.C.  248,  324,  504,  505. 181 7(j),  1818, 
1828(c),  1847(b),  1847(d),  1884(b).  1972(2)(F) 
3105,  3107,  3108,  3907,  and  3909;  15  U.S.C.  ' 
21,  780-4,  780-5,  and  78u-2. 

2.  Section  263.9  is  amended  by 
revising  paragraphs  (a)  and  (b)  and 
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adding  a  new  paragraph  (e)  to  read  as 
follows: 

S  263.9    Ex  parte  communications. 

(a)  Definition— (1)  Ex  parte 
communication  means  any  material  oral 
or  written  communication  relevant  to 
the  merits  of  an  adjudicatory  proceeding 
that  was  neither  on  the  record  nor  on 
reasonable  prior  notice  to  all  parties  that 
takes  place  between: 

(i)  An  interested  person  outside  the 
Board  (including  such  person's 
counsel);  and 

(ii)  The  administrative  law  judge 
handling  that  proceeding,  a  member  of 
the  Board,  or  a  decisional  employee. 

(2)  Exception.  A  request  for  status  of 
the  proceeding  does  not  constitute  an  ex 
parte  communication. 

(b)  Prohibition  of  ex  parte 
communications.  From  the  time  the 
notice  is  issued  by  the  Board  until  the 
date  that  the  Board  issues  its  final 
decision  pursuant  to  §  263.40(c]: 

(1)  No  interested  person  outside  the 
Federal  Reserve  System  shall  make  or 
knowingly  cause  to  be  made  an  ex  parte 
communication  to  a  member  of  the 
Board,  the  administrative  law  judge,  or 
a  decisional  employee;  and 

(2)  A  member  of  the  Board, 
administrative  law  judge,  or  decisional 
employee  shall  not  make  or  knowingly 
cause  to  be  made  to  any  interested 
person  outside  the  Federal  Reserve 
System  any  ex  parte  communication. 
•        «        •        •        * 

(e)  Separation  of  functions.  Except  to 
the  extent  required  for  the  disposition  of 
ex  parte  matters  as  authorized  by  law, 
the  administrative  law  judge  may  not 
consult  a  person  or  party  on  any  matter 
relevant  to  the  merits  of  the 
adjudication,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
An  employee  or  agent  engaged  in  the 
performance  of  investigative  or 
prosecuting  functions  for  the  Board  in  a 
case  may  not,  in  that  or  a  factually 
related  case,  participate  or  advise  in  the 
decision,  recommended  decision,  or 
agency  review  of  the  recommended 
decision  under  §  263.40,  except  as 
witness  or  counsel  in  public 
proceedings. 

By  order  of  the  Board  xjf  Governors  of  the 
Federal  Reserve  System,  December  14, 1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  94-31110  Filed  12-16-94;  8:45am) 
BILUNQ  CODE  SMO-OI-r 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  93-ANE-W;  Amendmwit  39- 
9093;  AD  94-25-09] 

Airworthiness  Directives;  Rolls-Royce. 
pIc  Spey  Series  Turtwfan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Rolls-Royce,  pic  Spey 
series  turbofan  engines,  that  requires  a 
one-time  inspection  of  stage  1  and  stage 
2  high  pressure  turbine  (HPT)  and  low 
pressure  turbine  (LPT)  disks  for  cracks 
and  corrosion  pitting.  This  amendment 
is  prompted  by  a  report  of  a  stage  7  high 
pressure  compressor  disk  found  cracked 
due  to  corrosion.  The  actions  specified 
by  this  AD  are  intended  to  prevent  an 
HPT  or  LPT  disk  burst  due  to  cracking 
attributed  to  corrosion,  which  may 
result  in  an  uncontained  engine  failure. 
DATES:  Effective  February  17, 1995. 
The  incorporation  by  reference  of 
certain  publications  fisted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Februar\' 
17,  1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Service  Manager,  Spey  engines, 
Rolls-Royce,  pic.  East  Kilbride,  Glasgow 
G74  4Py,  ScoUand.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administi-ation  (FAA),  New 
England  Region.  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Sti^et,  NW.,  Suite  700. 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Fisher,  Aerospace  Engineer,  Engine 
Certification  Office.  FAA,  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  Park,  Burfington.  MA  01803- 
5299;  telephone  (617)  238-7149,  fax 
(617) 238-7199. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Rolls-Royce,  pic  (R- 
R)  Spey  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
January  11,  1994  (59  FR  1500).  That 
action  proposed  to  require  a  one-time 
inspection  of  stage*l  and  stage  2  high 
pressure  turbine  tHPT)  and  low  pressure 
turbine  (LPT)  disks  for  cracks  and 
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tOiiaB  pittiiig  once  die  disks  hove 
oomplelMf  at  lent  40%  of  their 
publishsd  Group  ''A"  cjcOc  lifc  limits 
as  specified  in  the  applicable  overhaul 
manual.  These  disks  must  be  inspected 
in  aoooidaBoe  with  the  applicable 
overiiaul  manual  during  the  engine's 
next  shop  visit  where  either  the  HPT  or 
LPT  di^ES  m  removed  after  the 
efdactive  date  of  this  AD. 
Accomplishment  of  this  inspection  will 
allow  stage  1  and  stage  2  HPT  and  LPT 
disks  to  complete  the  remainder  of  their 
current  published  cyclic  life  limits.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  R-R 
Service  Bulletin  No.  Sp72-1.044.  dated 
September  1992. 

Interested  persons  have  been  a£rerded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the  one 
comment  received. 

.  The  commenter  concurs  with  the  AD 
as  proposed. 

In  addition,  the  definition  of  shop 
visit  has  been  clarified  to  eliminate  the 
reference  to  next  scheduled  disk 
inspection  and  include  next  disk 
removal. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safisty  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  curator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  173  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  this  AD  and  that  the 
average  labor  rate  is  $55  per  work  hour 
The  FAA  estimates  that  it  will  take  no 
additional  woiic  hours  per  engine  to 
accomplish  the  required  actions  to  the 
HPTs  as  the  inspection  is  performed 
during  regular  turbine  oveihauls. 
Approximatelv  80%  of  the  engines  will 
require  an  additional  25  work  hours  of 
extra  access,  inspection,  and  rebuild 
time  to  perform  the  reqiiired  LPT 
inspection.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $189,750. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Tlierefore.  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


Per  the  raasa  is  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  re{  idatory  action"  under 
Executive  Orde  r  12886;  (2)  is  not  a 
"significant  nil^"  under  DOT 
Regulatory  PoUkaes  and  Procedures  (44 
FR 11034.  Febrtiaiy  26. 1979);  and  (3) 
will  not  have  a  {significant  economic 
impact  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  critefta  of  the  Regulatory 
Flexibility  Act.iA  final  evaluation  has 
been  prepared  lor  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  oblnined  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjectfljin  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safiety,  Incorpo^timi  by  reference. 
Safety.  I 

Adoption  of  the  Amendment 

Accordinglyjpursuant  to  the 
authority  delegated  to  me  by  the 
AdministratorTihe  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviati<^  Regulations  (14  CFR 
part  39)  as  folk  ws: 

PART  M-AIRIVORTHINESS 
DIRECTIVES 


1  Theautho^ty 
continues  to  m  id 


Aodiartty:  49 
and  1423;  49  U. 
1189. 


citation  for  part  39 
as  follows: 


SC 


S  C.  App.  1354(a).  1421 
'  106(g):  and  14  CFR 


§39.13    [Ai 

2.  Section  3g|l3 
adding  ttie  folli  iwing 
directive: 

M-25-49  Rolb>Mo]roe,  pic  Amendment  39- 
9093  Docket  93-ANC-43 


is  amended  by 
new  airworthiness 


Applicabihty  |U>Ils-Royce,  pic  (R-R)  Spey 
506-14  series,  5X1-14  series,  and  555-15 
series  tiirbofan  engines,  installed  on  but  not 
limited  to  Britisl]|  Aerospace  BAG  1-11  series 
and  FoMier  F28  series  aircraft 

Compliance  R^uired  as  indicated,  unless 
accomplished  previously 

To  prevent  a  hj^  pressure  turbine  (HPT) 
or  low  pressure  tpbme  (LPT)  disk  burst  due 
to  cracking  attrifa|ited  to  corrosion,  which 
may  result  in  an  Imcontained  engine  failure, 
accomplish  the  fallowing. 

(a)  Perform  a  otie-time  inspection  for 
cracks  and  corroSion  pitting  in  stage  1  and 
stage  2  HPT  disks  that  on  the  effective  date 
of  this  airworthiiless  directive  (AD)  have 
completed  40%  qr  more  of  their  publislied 
Group  "A"  lives,;  in  accordance  with  the 
procedures  and  schedule  described  m  R-R 
Service  Bulletin  (SB)  No.  Sp72-1044,  dated 
September  1992, at  the  next  shop  visit  after 
the  effective  data  of  this  AD 

(b)  Perform  a  otie-time  mspection  for 
cracks  and  corrosion  pitting  in  stage  1  and 
stage  2  HPT  disks  that  on  tlie  effective  date 
of  this  AD  have  ( ompleted  less  than  40%  of 


th«r  puUidiad  Group  "A"  Hvea,  in 
aoooniaoee  widi  die  procedures  and 
schedule  dwcribed  in  R-R  SB  Na  Sp72- 
1044,  dated  September  1992.  at  dM  first  shop 
visit  after  OBBplstiiig  40%  of  tlieir  published 
Group  "A"  lives. 

(c)  Perfonu  a  one-time  inspection  £ar 
cradcs  and  conosion  pitting  in  stage  1  and 
stags  2  LPT  disks  diat  on  the  eftiective  date 
of  diis  AD  have  completed  40%  or  more  of 
their  pnUishad  Gioap  "A"  lives,  in 
accordance  widi  die  procedures  and 
schedule  described  in  R-R  SB  No.  Sp72- 
1044,  dated  Septemlier  1992,  at  tlie  next  shop 
visit  after  the  effective  date  of  tliis  AD. 

(d)  Perform  ■  one-time  inspection  for 
oracles  and  corrosion  pitting  in  stage  1  and 
stage  2  LPT  disks  that  on  the  effective  date 
of  mis  AD  have  completed  less  than  40%  of 
their  pubUsbed  Group  "A"  lives,  in 
accordance  with  the  procedures  and 
schedule  described  in  R-R  SB  No.  Sp72- 
1044.  dated  September  1992.  at  tl>e  ftrst  shop 
visit  after  completing  40%  of  their  publislied 

-Group  "A"  lives. 

(e)  Replace  with  a  serviceable  part,  disks 
that  do  not  meet  the  inspection  requirements 
described  in  section  72-50  of  the  applicable 
R-R  Spey  Engine  Overhaul  Manual,  prior  to 
return  to  service. 

(f)  Mark  disks  that  meet  the  hispection 
requirements  deacrUwd  in  section  72-50  of 
tlie  applicable  R-R  Spey  Engine  Overhaul 
Manual  in  accordance  with  R-R  SB  Na 
Sp72-1044,  dated  September  1992,  prior  to 
return  to  service 

(g)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  an  engine  removal  where  engine 
maintenance  ^taiis  removal  of  either  HPT  or 
LPT  disks. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  tliat 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA. 
Principal  Maintenance  Inspector  who  may 
add  comments  and  then  send  it  to  the 
Manlier,  Engine  Certification  Office 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  tie  obtained  from  the  Engine 
Certification  Office 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21  197  and  21 199  of  the 
Federal  Aviation  Regulations  (14  CFR  21  197 
and  21 199)  to  operate  tlie  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

()]  The  inspection,  and  replacement,  if 
necessary,  of  the  disks,  shall  be  done  in 
accordance  with  the  following  service 
bulletin- 


Document  Na 


R-R  SB  No. 
Sp72-1044 
Total  pages 


September 
1992 


This  incorporation  l>y  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  S  U  S  C  552(a) 
and  1  CFR  p>art  51  Copies  may  be  obtained 
from  Service  Manager,  Spey  engines.  Rolls- 
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Royce,  pic.  East  Kilbride,  Glasgow  G74  4PY, 
Scotland.  Copies  may  be  inspected  at  the 
FAA,  New  Eoglend  Region.  Office  of  the 
Assistant  Chief  Coims^  12  New  E^and 
Executive  Park.  Burlington.  MA;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street  N\V..  suite  700,  Washington, 

(k)  This  amendmeor  becomes  effectri-e  on 
■February  17, 1995. 

Issued  io  Boilingtoa.  Massachusetts,  od 
December  2, 1994 

James  C  Jones, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Se/vke. 
|FR  Doc.  94-30537  Filed  12-16-94;  8:43  am) 

BILUNaCODE  4t10-t3-P 


DEPARTMENT  OF  DEFENSE 

Defense  Nuclear  Agency 

32  CFR  Part  318 

P>NA  Imtruetion  5409.11*} 

Privacy  Program 

AGENCY:  Defense  Nuclear  Agency.  DoD. 
ACTION:  Final  rale. 

SOMHAnv:  In  accordance  with  tlie 
Privacy  Act  of  1974,  Defense  Nuclear 
Agency  (DNA)  is  adopting  a  change  to 
exempt  a  new  system  of  records,  HDNA 
Oil,  entitled  Inspector  General 
Investigf^cm  Fries,  from  certain 
provisimis  of  5  U.S.C  552a.  The 
mmnption  is  intended  to  increese  the 
value  of  tfte  system  of  records  hut  law 
enforcement  purposes,  to  comply  with 
prohibitions  against  the  disckieure  of 
certain  kinds  of  infbnnatioa.  and  to 
protect  the  privacy  of  individuals 
identified  in  the  sy^em  of  rect>rds. 
EFFECnve  DATE:  I>ecember  19, 1994. 
FOR  FURTHER  INFORIUTtON  CONTACT:  Mrs. 
Sandy  Barker  at  (703)  325-7881 . 

SUPPLEMENTARY  INFOraiATiON:  Executive 
Oder  12866.  Tlie  Director. 
Administration  and  Management.  Office 
of  the  Secretary  of  De&ose  has 
determined  that  this  Privacy  Act  rule  for 
the  D^artment  of  Defense  does  not 
constitute  'significant  regulatory  action.' 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  tnterfare  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  tfie  budgetary  impact  of 
entitlement,  ^ants,  user  fiees,  or  loan 
programs  or  the  right  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12a66  (1993). 


Regulatory  Flexibility  Act  of  1980. 
The  Director,  Administration  and 
Management,  OfRce  of  the  Secretary  of 
Defense  certines  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork.  Reductioa  Act  The 
Director.  Administration  and 
Management  Office  of  the  Secretary  of 
Defense,  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense 
impioses  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a. 
known  as  the  Privacy  Act  of  1974. 

The  DNA  Inspector  General's  Office 
performs  as  one  of  its  principal 
functions  under  the  Inspector  General 
Act  of  1978,  as  amended  by  the 
Inspector  General  Act  Amendment  of 
1988  (Pub.  L.  95-452.  as  amended.  5 
U.S.C.  App.  3)  fIG  Act),  investigations 
into  and  enforcement  actions  concen>ed 
with  suspected  violations.  The  DNA 
OIG  is  responsible  for  promoting 
ectmoroy,  efficiency,  and  ^fectiveness 
in  the  administration  of  EWA  programs 
and  operations  and  to  detect  and 
prevent  fraud,  waste  and  abuse  in  such 
programs  and  i^>erations. 

The  (k)(2)  exemption  reflects 
recognition  that  certain  records  in  the 
system  may  be  denned  to  require 
protection  from  disclosure  in  order  to 
protect  confidential  sources  mentioned 
in  the  fiies  and  avoid  compromising, 
impeding,  or  interfering  with 
investigative  and  enforcement 
proceedings.  The  system  would  thus  be 
exempt  from  sections  5  U.Sil 
552a(c)(3j;  (dKl]  through  (d)(4);  (eMl): 
(el(4)(G].  (H).  and  (I);  and  (f).  The 
proposed  rule  was  published  on  August 
15. 1994,  at  59  FR  41739.  No  comments 
were  received,  therefore,  the  DNA  is 
adopting  the  changes. 

List  of  Sdbiects  in  32  CFR  Part  318 

Privacy. 

Accordingly,  the  Defense  Nudear 

Agency  amends  32  CFR  part  31ft  at 
follows: 

1.  The  authority  citation  for  32  CFR 
part  318  continues  to  read  as  follows: 

Authority:  Pub.  L  93-597.  88  Slat.  1896  (5 
U.S.C  S52a) 

2.  Section  318.5  is  revised  as  follows: 


f  318.5    Exemptions. 

(a)  Exemption  for  dassified  material. 
All  systems  of  records  maintained  by 
the.Defense  Nuclear  Agency  shall  be 
exempt  under  section  (k)(l)  of  5  U.S.C 
552a.  to  tlie  extent  that  the  systems 
contain  any  information  properly 
classified  imder  E.O.  12356  and  that  is 
required  by  that  E.O.  to  be  kept  secret 
in  the  int«-est  of  national  defense  or 
foreign  policy.  This  exemption  is 
apphcable  to  parts  of  all  systems  of 
Records  including  those  not  otherwise 
specifically  designated  for  exemptions 
herein  which  contain  isolated  items  of 
properly  classified  information. 

(b)  System  identifier  and  natne. 
HDNA  007.  Security  Operations. 

(1)  Exemption.  Portions  of  this  system 
of  records  may  be  exempt  from  the 
provisions  of  5  U.S.C  552a(cM3);  (d); 
(e)(4)(G).  {HI  (I);  and  (f). 

(2)  AuthorHy.  5  U.S.C  552a(kl(5). 

(3)  iieosons.  To  protect  the  identity  of 
a  source  who  furnished  information  to 
the  Government  under  an  express 
promise  that  the  identity  of  the  source 
would  be  held  in  conBdence.  or.  prior 
to  September  27. 1975,  under  an 
implied  promise  that  identity  of  the 
source  would  be  held  in  confidence. 

(c)  System  identifier  and  name: 
HDNA  Oil.  entitled  Inspector  General 
Investigation  Files. 

(1)  ExemptioTt.  Portions  of  this  system 
of  records  maybe  exempt  from  the 
provisions  of  5  U.S.C.  552a(c)(3);  (dMD 
through  (4);  (e)(1);  (e)(4)(G).  (H).  and  (1): 
and(n. 

(2)  Authority:  5  U.S.C.  552a  (k)(2). 

(3)  Reasons.  From  subsection  (c)(3) 
because  it  will  enaUe  DNA  to  conduct 
certain  investigations  and  relay  law 
enforcement  information  without 
compromise  of  the  information, 
protection  of  investigative  techniques 
and  efforts  employed,  and  idwitities  of 
confidential  sources  vrfio  might  not 
otherwise  come  forward  and  who 
fumi«died  information  nnder  an  express 
promise  that  the  sources'  identity  would 
be  held  in  confidence  (or  prior  to  the 
effective  date  of  the  Act.  under  an 
implied  promise.)  From  subsection 
(d)(1)  through  (d)(4)  and  (f)  because 
providing  access  to  records  of  a  dvil 
investigation  and  the  right  to  contest  the 
contents  of  those  records  and  force 
changes  to  be  made  to  the  information 
contained  therein  would  seriously 
interfere  with  and  thwart  the  orderly 
and  unbiased  conduct  of  the 
investigation  and  impede  case 
preparation.  I*roviding  access  rights 
normally  afforded  under  the  I*rivacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
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witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
and  result  in  the  secreting  of  or  other 
disposition  of  assets  that  would  make 
tkem  difficult  or  impossible  to  reach  in 
order  to  satisfy  any  Government  claim 
growing  out  of  the  investigation  or 
proceeding.  From  subsection  (e)(1), 
(e)(4)(G).  (H).  and  (I)  because  it  will 
provide  protection  against  notification 
of  investigatory  material  including 
certain  reciprocal  investigations  and 
coimterintelligence  information,  which 
might  alert  a  subject  to  the  fact  that  an 
investigation  of  that  individual  is  taking 
place,  and  the  disclosure  of  which 
would  weaken  the  on-going 
investigation,  reveal  investigatory 
techniques,  and  place  confidential 
informants  in  jeopardy  who  furnished 
information  under  an  express  promise 
that  the  sources'  identity  would  be  held 
in  confidence  (or  prior  to  the  efliective 
date  of  the  Act,  under  an  knplied 
promise). 

Dated:  December  9, 1994.    - 
L.  M.  Bjnnim, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc  94-31034  Filed  12-16-94;  8:45  am] 


ENV1RONMEMTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
P>PPTS-60612C;  FRL-4774-e] 
mN2070-AB27 

Alkanyl  EttMr  of  Alkanetriol  Potymer. 
Ravocatton  of  Significant  Naw  Uaa 
Rula 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  revoking  a  significant 
new  use  rule  (SNUR)  promulgated 
under  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act  (TSCA)  for  the 
chemical  substance  described 
generically  as  an  alkenyl  ether  of 
alkanetriol  polymer,  which  was  the 
subject  of  premanufkcture  notice  (PMN) 
P-93-458.  EPA  initially  published  this 
SNUR  using  direct  final  rulemaking 
procedures.  EPA  received  adverse 
comments  on  this  rule.  Therefore,  the 
Agency  is  revoking  this  rule,  as  required 
under  the  Expedited  SNUR  rulemaldng 
process  (40  CFR  part  721  subpart  D).  In 
a  separate  notice  of  proposed 
nilemaking  published  elsewhere  in 
today's  issue  of  the  Federal  Register, 
ERA  is  proposing  a  SNUR  for  this 


substance  witl^  a  30-day  comment 
period. 

EFFECTIVE  DATt:  This  action  is  effective 
on  December  i9, 1994. 
FOR  FURTHER  4fORMATION  CONTACT: 
Susan  B.  Haze|i,  Director, 
Environment^  Assistance  Division 
(7408),  Office  )f  Pollution  Prevention 
and  Toxics.  Ei  vironmental  Protection 
Agency,  Rm.  I  -543B,  401  M  St.,  SW.. 
Washington,  DC  20460,  Telephone: 
(202)  554-140|l,  TDD:  (202)  554-0551. 

SUPPLEMENTAF  Y  INFORMATION:  In  the 
Federal  RegisI  er  of  October  4, 1993  (58 
FR  51672),  EpK  issued  several  direct 
final  SNURs  iicluding  a  SNUR  for  the 
substance  des(  Tibed  generically  as 
alkenyl  ether  ( if  alkanetriol  polymer, 
PMN  P-93-4S  3.  As  described  in  40  CFR 
721.160,  EPA  s  revoking  the  rule  issued 
for  P-93-458 1  mder  direct  final 
rulemaking  pi  scedures  because  the 
Agency  receiv  jd  adverse  comments.  As 
required  by  § ;  21.160(a)(3)(iii).  EPA  is 
proposing  the  rule  published  elsewhere 
in  today's  issi  e  of  the  Federal  Register. 
For  further  inl  urmation  regarding  EPA's 
expedited  pro  »ss  for  issuing  SNURs, 
interested  par  ies  are  directed  to  40  CFR 
part  721  subpi  rt  D.  The  record  for  the 
direct  final  S^  UR  for  this  substance 
which  is  beingrevoked  by  this  rule  was 
established  at  OPPTS-50612.  That 
record  includi  s  information  considered 
by  the  Agenqi  in  developing  this  rule, 
and  includes  me  adverse  comments  to 
which  the  Agency  has  responded  with 
this  revocatiom.  Ilie  docket  control 
number  for  tha  revocation  is  OPPTS- 
5061 2C.  For  details,  refer  to  the 
proposal  pubHshed  elsewhere  in  today's 
issue  of  the  Fdderal  Register.  The 
relevant  portiens  of  the  original  docket 
for  the  direct  final  SNUR  are  being 
incorporated  ander  OPPTS-50612D. 
which  is  estaqli^ed  for  the  proposed 
rule. 

A  public  vei^ion  of  the  record  without 
any  confidential  business  information  is 
available  in  the  TSCA  Nonconfidential 
Information  Center  (NQC)  fit>m  12  noon 
to  4  p.m.,  Moaday  through  Friday, 
except  legal  fablidays.  The  TSCA  NCIC 
is  located  in  I^n.  NE-B607, 401  M  St., 
SW.,  Washington,  DC  20460. 

List  of  Subjects  in  40  CFR  Part  721 

Environmeatal  protection.  Chemicals, 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements,  Significant 
new  uses.       ] 

Dated:  Deceniber  1. 1994. 
Joseph  A.  Carr^, 

Acting  Directoii  Office  of  Pollution  Prevention 
and  Toxics.     ,] 

Therefore,  40  CFR  part  721  is 
amended  as  fellows: 


UMI 


PART721-{AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2625(c). 

§721.3387   [Removwq 

2.  By  removing  §  721.3367. 

(FR  Doc.  94-31148  Filed  12-16-94: 8:45  am] 
MLUNQ  CODE  (SM-a^^ 


40  CFR  Part  721 
[OPPTS-60608A;  FRL-4758-2] 
RIN2070-AB27 

Polyalkylena  Polyamine;  Revocation  of 
a  Significant  New  Uaa  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  revoking  a  significant 
new  use  rule  (SNUR)  promulgated 
under  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act  (TSCA)  for  the 
chemical  substance  described 
generically  as  polyalkylene  polyamine 
which  was  the  subject  of 
premanufacture  notice  (PMN)  P-89- 
963.  EPA  initially  published  this  SNUR 
using  direct  final  mlemaking 
procediires.  EPA  received  adverse 
comments  on  this  rule.  Therefore,  the 
Agency  is  revoking  this  rule,  as  required 
tmder  the  Expedited  SNUR  rulemaking 
process  (40  CFR  part  721  subpart  D).  In 
a  separate  notice  of  proposed 
rulemaking  published  elsewhere  in 
today's  issue  of  the  Federal  Register, 
EPA  is  proposing  a  SNUR  for  this 
substance  with  a  30-day  comment 
period. 

EFFECTIVE  DATE:  This  action  is  effective 
on  December  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TUD:  (202)  554-0551. 
SUPPl^MENTARY  INFORMATION:  In  the 
Federal  Register  of  June  8, 1993  (58  FR 
32227),  EPA  issued  several  direct  final 
SNURs  including  a  SNUR  for  the 
substance  described  generically  as 
polyalkylene  polyamine,  PMN  P-89- 
963.  As  described  in  40  CFR  721.160. 
EPA  is  revoking  the  rule  issued  for  P- 
89-963  under  direct  final  rulemaking 
procedures  because  the  Agency  received 
adverse  comments.  As  required  by 
§  721.160(a)(3)(iii),  EPA  is  proposing  the 


rule  published  elsewhere  in  today's 
issue  of  the  Federal  Register.  For  further 
mlormation  f^arding  EPA's  expedited 
process  for  issuing  SNURs,  interested 
parties  are  directed  to  40  CFR  part  721 
subpart  D.  The  record  for  the  direct  final 
SNUR  for  tiiis  substance  which  is  being 
revoked  by  this  rule  was  established  at 
OPPTS-5060a  That  record  includes 
information  considered  by  the  Agency 
in  developing  this  rule,  and  includes  the 
adverse  comments  to  which  the  Agency 
has  responded  with  this  notice  of 
revocation.  The  docket  control  number 
for  the  revocation  is  OPPTS-50608A. 
For  details  refer  to  the  proposal 
published  elsewhere  in  today's  issue  of 
tile  Federal  Register.  The  relevant 
portions  of  tile  original  docket  for  the 
direct  final  SNUR  are  l)eing 
incorporated  under  CH'PTS-SOeOBB. 
which  is  established  for  the  proposed 
rule. 

A  public  version  of  tiie  record  witiiout 
any  confidential  business  information  is 
available  in  tiie  TSCA  Nonconfidential 
Information  Center  (NCIC)  from  12  noon 
to  4  p.m..  Monday  through  Friday, 
except  legal  holidays.  The  TSCA  NCIC 
IS  located  in  Rm.  NE-B607, 401  M  St 
SW..  Washington.  DC  20460 
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goverra'ng  bodies  of  recipients  of  LSC 
ftinds.  Many  of  the  revisions  are  simply 
intended  to  darify  current  Corporation 
policy  or  to  interrelate  this  part  to  otiier 
LSC  regulations.  However,  a  number  of 
the  revisions  represent  changes  in 
Corporation  poficy  or  interpretations 
with  respect  to  issues  that  arise  under 
the  regulation.  The  final  rule  also 
includes  a  number  of  technical  revisions 
to  make  tiie  rule  easier  to  understand 
and  apply. 


EFFECTIVE  DATE:  |anuar>'  18.  1995 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortune.  General  Counsel 
(202) 336-8810. 


List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals. 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements.  Significant 
new  uses. 

Dated:  Deonnber  1. 1994. 
foseph  A.  Carra, 

Actir^  Director.  O^ce  of  Pollution  Prevention 
and  Toxics. 

Therefore.  40  CFR  part  721  is 
amended  as  follows: 

PART  721— (AMENOEO] 

1.  The  autiiority  citation  for  part  721 
continues  to  read  as  follows: 

Aolfaaiitjr:  15  U.S.Q  2604.  2607.  and 
2625(b). 

§721.ei»3    [RmnovwQ 

2.  By  removing  §  721.6193. 

(FR  Doa  94-31149  Filed  10-16-94;  »:45  am} 
BILUNeCOOEi 


LEGAL  SERVICES  CORPORATIOM 

45  CFR  Part  1607 

Governing  Bodies 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  amends  part  1607  of 
the  Legal  Services  Corporation's  ("LSC" 
or  "Corporation")  regulations  relating  to 


SUPPl^MENTARY  INFORMATION:  The 
Operations  and  Regulations  Commitlee 
("Committ*")  of  tiie  LSC  Board  of 
Directors  ("Board")  held  public  hearings 
on  April  15.  1994.  in  Washington.  DC. 
and  on  May  13.  1994.  in  Atlanta. 
Georgia,  to  consider  drafts  of  proposed 
revisions  to  45  CFR  part  1607.  LSCs 
regulation  on  recipient  governing 
bodies.  At  the  meeting  in  Atlanta,  the 
Committee  approved  a  draft,  which  was 
published  as  a  proposed  rule  for  public 
comment  at  59  FR  30885  (June  16 
1994). 

Twenty-two  written  comments  were 
received  and  reviewed  by  the 
Corporation.  The  comments  generally 
applauded  the  proposed  revisions,  but 
there  were  some  areas  of  disagreement 
and  several  suggestions  for  changes.  On 
September  16  and  30. 1994.  the 
Committee  held  public  meetings  to 
consider  tiie  written  and  oral  comments 
on  the  proposed  rule.  Based  on  tiiose 
comments,  tiie  Committee  made  several 
revisions.  The  Committee  met  again  on 
October  27. 1994.  and  voted  to 
recommend  a  final  rule  for  adoption  by    ' 
the  full  Board.  On  November  5, 1994. 
the  Board  voted  to  adopt  the  ntie  as 
recommended  by  the  Cbmmittee  for 
publication  as  a  final  rule  in  the  Federal 
Register. 

The  Corporation  recognizes  that 
legislation  to  amend  the  Legal  Services 
Corporation  Act  and  reauthorize 
appropriations  for  tiie  Corporation  may 
be  considered  by  Congress.  If  such 
legislation  does  become  law,  tiie 
Corporation's  regulations  will  be 
revisited  aad  revised  accordingly. 

In  addition  to  amending  45  CFR  part 
1607.  this  rule  is  also  intended  to 
supersede  part  1607s  interpretive 
guideliiffi  published  at  48  FR  36820 
(August  15, 1983). 

The  entire  rule,  as  revised,  is 
published  for  clarity  and  ease  of  use. 


Section  Analysis 

Section  1607.2    Definitions 

Most  of  the  changes  in  tiiis  section  are 
technical  and  clarifying  in  nature.  The 
section  has  been  reordered  to  put  the 
definitions  in  alphabetical  order.  Also, 
definitions  found  in  other  parts  of  the 
regulations  but  applicable  to  tiiis  part 
are  included  here  for  easier  reference.  In 
addition,  language  found  in  other 
sections  of  this  part  tiiat.  in  fact, 
constitute  definitions  of  terms  are 
included  here  botii  for  easier  reference 
and  to  treat  similar  terms  similarly.  A 
new  definition  was  added  and  some  of 
tiie  language  has  been  clarifiecrto  make 
It  consistent  with  past  and  current  LSC 
inte'rpretations. 

Section  1607.2(a) 

Although  tiie  definition  of  "attorney 
member"  applies  to  attorneys  who  serve 
on  any  recipient  board  subject  to  this 
part,  it  was  added  primarily  to  make  it 
clear  that  board  members  of  a  national 
support  center  do  not  have  to  be 
admitted  to  practice  in  a  state  where  tiie 
center  actually  provides  legal  assistance. 
Because  tiie  "service  area"  of  national 
support  centers  is  tiie  entire  nation,  an 
attorney  board  member  need  be 
admitted  to  practice  in  only  one  of  the 
50  states. 

One  comment  suggested  that  law 
professors  who  teach  within  a 
recipient's  service  area,  but  who  are  not 
members  of  tiie  bar  in  tiie  recipient's 
ser\  ice  area,  should  be  allowed  to  serve 
as  an  "attorney  member"  on  the 
recipient's  board.  Statutory 
requirements  for  recipient  boards  do  not 
allow  this  option.  However,  such  law 
professors  may  serve  pursuant  to 
§  1607.3(d). 

Section  1607.2(c) 

The  definition  of  "eligible  client 
member"  has  been  revised  from  the 
current  definition.  First,  the  language 
has  been  changed  to  make  it  clear  that 
client  board  members  mdst  be  eligible  at 
the  time  of  their  appointment  to  each 
term  of  office.  Thus,  a  client  menilwr 
who  is  financially  eligible  for  services 
when  first  appointed  to  a  recipient's 
board  may  not  be  reappointed  to  a 
second  or  subsequent  term  if,  at  tiie  time 
of  reappointment,  the  client  board 
member  is  no  longer  financiaUy  eligiWe 
for  LSC-funded  services.  However, 
notiiing  in  the  rule  would  require  a 
client  board  member  to  resign  during 
the  course  of  a  term  if  tiie  client  became 
inehgible  subsequent  to  appointment. 
Some  comments  suggested  a  further 
change  to  the  definition  to  clarify  tiiat 
eligibility  is  based  on  financial 
eligibility,  so  tiiat  individuals  who 
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would  be  financially  eligible  to  receive 
legal  assistance,  but  who  could  not  be 
served  by  the  recipient  because  of  some 
other  restriction  on  types  of  legal 
assistance  or  program  priorities,  could 
serve  on  recipient  boards.  The  Board 
agreed  and  revised  the  language  to 
clarify  that  a  member  need  only  be 
financially  eligible  pursuant  to  the 
requirements  of  LSC's  financial 
eligibility  guidelines,  set  out  in  45  CFR 
part  1611.  to  qualify  for  board 
membership. 

Language  has  also  been  adopted  for 
this  definition  to  clarify,  in  response  to 
concerns  raised  in  comments,  that  it  is 
the  national  rather  than  the  local 
financial  eligibility  standard  that  is 
applicable.  As  long  as  a  person  would 
qualify  for  services  under  Part  1611,  the 
person  would  qualify  for  board 
membership,  regardless  of  whether  the 
Recipient  has  a  lower  financial  eligibility 
threshold  or  regardless  of  whether  the 
person  would  also  qualify  for  other 
services  provided  by  the  recipient. 

Some  comments  suggested  that  the 
definition  should  be  expanded  to 
include  individuals  who  are  eligible  for 
non-LSC-funded  but  not  LSC-funded 
services  provided  by  the  recipient.  One 
such  comment  suggested  the  adoption 
of  a  proportionality  requirement,  so  that 
clients  who  are  eligible  for  non-LSC- 
funded  services,  but  not  LSC-funded 
services,  could  serve  in  proportion  to 
the  amount  of  overall  funding  fi-om  the 
non-LSC  source.  Several  comments 
argued  that  it  is  more  important  that 
client  representatives  be  effective 
advocates  for  clients  than  that  they  be 
financially  eligible  for  LSC-funded 
services.  Two  comments  suggested 
substantially  different  and  more 
expansive  definitions  of  eligibility  for 
client  board  membership.  After 
consideration  of  these  proposals,  the 
Board  decided  not  to  expand  the 
definition  because  it  wished  to  insure 
that  the  focus  of  the  legal  services 
program  remains  on  the  indigent'^ 
population.  The  Board  believes  that 
eligibir  client  members  are  supposed  to 
bring  to  the  recipient  a  perspective  of 
the  community's  needs,  and  that  can 
best  be  done  by  someone  who  is 
financially  eligible  for  the  recipient's 
LSC-funded  services. 

The  last  major  change  to  the 
definition  is  intended  to  clarify  that  it 
is  the  recipient  that  should  decide  how 
client  board  member  eligibility  is 
determined,  i.e.,  the  recipient  should 
decide  whether  it  or  a  particular  group 
should  make  the  determination.  Thus, 
the  recipient  could  decide  that,  for  some 
groups,  the  recipient  will  make  the 
determination  and  for  others  it  will 
leave  the  determination  up  to  the 
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Two  comments 
language  that  permits  client 
detei  minations  to  be  made  by 
appointing  ^ups,  rather  than  the 

that  the  determination 
legated.  No  changes 
proposal,  however, 
doeal  not  require  that  the 
deleg  ite  the  decision;  it 

recipient  the  choice. 


thB 


Section  1607.2  d) 

The  proposei  1  rule  defined  "governing 
body"  so  that  i  would  have  applied 
both  to  the  gov  sming  bodies  of 
recipients  who  have  as  a  primary 
purpose  the  pr  )vision  of  legal  assistance 
to  eligible  cliei  ts  and  to  the  policy 
boards  or  bodii  is  established  pursuant  to 
the  waiver  pro'  rision  in  §  1607.6(d). 
However,  in  re  >ponse  to  comments  on 
the  proposed  clefinition,  the^oard 
narrowed  the  <  efinition  so  that  it  does 
not  apply  to  th  5  policy  boards  or  bodies 
referred  to  in  J  1607.6(d). 

There  was  a  concern  expressed  in  a 
comment  as  to  whether  a  body  that  does 
not  have  full  a  ithority  to  make  all 
"governing"  p  »licy  and  administrative 
decisions  for  t  le  LSC-funded  project 
would  fall  wit  in  the  rule's  definition  of 
"governing  bo(  y."  For  example,  one 
LSC  recipient  that  receives  very  little  of 
its  funding  fro:  n  LSC  has  set  up  a 
"policy  board'  to  oversee  the  LSC  grant 
separate  from  ts  Board  of  Directors, 
which  oversee  i  all  of  its  other  activities. 
However,  the   lolicy  board  does  not 
have  all  the  ai  thority  envisioned  by  this 
rule  in  the  def  nition  of  "governing 
body"  and  in  <  1607.4,  which  deals  with 
the  functions  i  f  governing  bodies. 

In  response,  the  Board  decided  to 
define  "goven  ing  body"  so  that  it  does 
not  apply  to  tl  e  policy  boards  or  bodies 
referred  to  in  {  1607.6(d)  and  to  make  it 
clear  that  a  go  eming  body  should  have 
full  authority  i  »ver  LSC  grants  as 
envisioned  in  his  rule.  However,  in 
certain  specia  circumstances  that  are 
discussed  at  I«  ngth  in  this  commentary 
on  §  1607.6  or  waivers,  the  President 
has  the  authoi  ty  to  grant  waivers  on 
board  compos  tion  requirements.  As  a 
condition  of  g  anting  such  a  waiver,  a 
recipient  wou  d  be  required  to  establish 
a  special  polic  y  board  or  body,  rather 
than  a  govemi  ng  board  or  body,  to 
oversee  the  gr  int. 

Section  1607.; 

A  definitior 
added  to  this 
a  body  from  a 
discussed  abol^e 
"governing 
be  establishec 
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requirements  imposed  upon  governing 
bodies  by  §  1607.3.  However,  a  policy 
body  would  be  required  to  conform  to 
the  membership  and  appointment 
requirements  of  §  1607.3,  as  well  as  the 
meeting  requirements  and 
compensation  restriction  in  §§  1607.4 
and  1607.5,  respectively,  and  would  be 
required  to  have  full  authority  to  set 
policy  for  the  services  and  activities 
funded  under  the  LSC  grant. 

Section  1607.2(f) 

"This  definition  of  "recipient"  appears 
in  45  CFR  part  1600,  but  is  repeated 
here  as  an  aid  in  interpreting  this  part. 

Section  1607.3    Composition 

Section  1607.3(a) 

This  section  is  revised  to  require  in 
paragraph  (a)  that  all  board  members 
must  be  supportive  of  the  purposes  of 
the  LSC  Act,  and  must  be  interested  in 
and  knowledgeable  about  the  delivery  of 
quality  legal  services  to  the  poor.  The 
current  regulation  does  not  include  any 
similar  requirement  for  client  board 
members,  but  does  include  similar, 
although  not  identical,  requirements  for 
attorney  and  other  board  members.  The 
rule  removes  the  reference  to  the  board's 
reflecting  "the  characteristics"  of  the 
client  community,  in  part  because  it  is 
not  clear  what  that  language  means  and 
in  part  because  it  could  be  construed  to 
be  inconsistent  with  diversity 
requirements  that  are  included  in  this     . 
section  for  each  category  of  board 
:membership. 

Three  diversity  provisions  are  added 
to  the  regulation  in  §§  1607.3(b)(3),  (c) 
and  (d)  to  require  that  board  members 
reflect  the  diversity  of  the  legal  and 
client  communities,  including  such 
factors  as  race,  ethnicity,  gender,  and 
other  similar  factors.  In  so  doing,  the 
regulation  relocates  the  ciurent  section 
of  the  rule  that  relates  to  diversity 
among  attorney  board  members,  revises 
the  language  to  incorporate  a  more  up- 
to-date  statement  of  the  concerns 
addressed  by  the  current  subsection, 
and  applies  the  requirement  to  all 
categories  of  board  members.  While  the 
language  of  this  final  rule  specifically 
mentions  race,  ethnicity,  and  gender,  it 
also  includes  a  reference  to  "other 
similar  factors"  that  may  be  relevant  in 
a  particular  legal  community  and 
population  of  the  area  served  by  the 
recipient,  which  may  include,  for 
example,  age,  physical  abilities,  and 
religious  belief. 

The  proposed  rule  did  not  have  the 
word  "similar"  as  a  modifier  in  the 
phrase  "other  factors."  Some  comments 
stated  that  the  diversity  requirement 
was  too  broad  and  compliance  would  bo 


difficult  if.  at  the  same  time,  a  recipient 
did  not  have  the  authority  to  select 
client  board  members.  However,  other 
comments  suggested  broader  areas  of 
diversity,  such  as  experience  or 
expertise  in  poverty  areas,  such  as 
housing,  education,  benefits, 
homelessness,  etc.  The  Board  decided  to 
revise  the  language  to  "other  similar 
factors"  instead  of  "other  factors."  This 
revision  is  intended  to  provide 
sufficient  leeway  for  local  programs  to 
determine  the  appropriate  types  of 
diversity  in  their  service  areas  and  to 
insure  that  their  local  boards 
"reasonably"  reflect  those  types  of 
diversity  that  are  relevant  to  the  mission 
of  legal  services  programs. 

The  provision  does  not  require 
mathematical  precision,  but  sets  out 
goals  that  recipients  should  strive  to 
achieve.  In  this  regard,  §  1607.3(h)  will 
allow  programs  to  consult  with  the 
appointing  organizations  to  insure  that 
the  appointments  are  made  consistent 
with  LSC  guidehnes.  This  seems  to  be 
a  reasonable  compromise  between 
allowing  no  recipient  input  and  giving 
the  recipient  the  authority  to  make  all 
appointments.  Finally,  if  necessary  and 
appropriate,  the  waiver  provision  in 
§  1607.6  could  be  utilized. 

Section  1607.3(b) 

With  respect  to  attorney  board 
members,  die  rule  revises  the  language 
of  the  current  rule  that  is  based  on  the 
requirements  of  the  McCollum 
Amendment  in  the  act  appropriating 
funds  for  the  Corporation.  The 
McCollum  Amendment  requires  a 
majority  of  the  board  members  to  be 
appointed  by  appropriate  state,  county 
and  municipal  bar  associations.  The 
revision  clarifies  that  the  appointments 
can  be  made  by  one  or  more  such  bar 
associations,  as  long  as  those  bar 
associations  collectively  represent  a 
majority  of  attorneys  practicing  law  in 
the  recipient's  service  area.  If  there  are 
minority  or  gender-based  bar 
associations  that  represent  attorneys 
practicing  in  a  particular  locality,  those 
bar  associations  may  be  included  in  the 
mix  of  bar  associations  that  make 
appointments  of  attorneys  to  a 
recipient's  board,  especially  if  their 
inclusion  would  help  to  insure  that 
there  is  appropriate  diversity  among  the 
attorney  members  of  the  board.  In 
addition,  although  the  rule,  consistent 
with  the  language  of  the  McCollum 
Amendment,  states  that  the 
appointments  are  to  be  made  by  the 
"governing  bodies"  of  the  bar 
associations,  the  Board  recognizes  that 
different  bar  associations  should  be  fi^e 
to  exercise  their  appointment 
responsibility  in  a  maimer  consistent 


with  their  own  policies,  procediu^s  and 
practices.  The  McCollum  Amendment 
does  not  direct  LSC  to  impose  any 
particular  method  of  appointment  on  a 
bar  association. 

One  comment  objected  to  term 
limitations  on  attorney  appointments 
imposed  by  a  state  bar  and  suggested 
that  the  rule  state  specifically  that  any 
decisions  on  term  limitations  should  be 
made  by  the  recipient  as  part  of  its 
bylaws,  rather  than  by  the  appointing 
bar  or  other  organization.  The  Board  did 
not  incorporate  the  suggested  change, 
because  it  feels  that  recipients  should  be 
allowed  to  work  out  those  differences 
on  a  local  level  with  the  appointing 
organizations. 

The  rule  also  adds  language  which  is 
based  on  part  of  the  McCollum 
Amendment  to  make  it  clear  that 
national  support  centers  are  not 
required  to  use  the  American  Bar 
Association  ("ABA")  or  a  collection  of 
all  state  bars  to  appoint  their  attorney 
members,  simply  because  they  provide 
service  nationally.  The  rule  also 
recognizes  that  some  recipients, 
especially  Native  American  or  migrant 
programs,  may  have  offices  in  one  state, 
but  also  provide  services  in  one  or  more 
adjacent  or  nearby  states.  The  language 
is  intended  to  permit  those  programs,  if 
they  so  decide,  to  have  the  bar 
associations  of  the  other  states  in  which 
they  provide  service  make  appointments 
as  well  as  the  bar  of  the  state  in  which 
their  principal  office  is  located. 

For  the.  additional  ten  percent  of  the 
board  members  who  must  be  attorneys, 
but  who  are  not  covered  by  the 
McCollum  Amendment,  the  final  rule 
now  explicitly  states  what  is  implicit  in 
the  language  of  the  current  regulation, 
i.e.,  that  they  may  be  selected  by  the 
recipient's  governing  body,  if  it  so 
chooses.  The  rule  does  change  the 
current  regulation  with  respect  to  the 
additional  ten  percent  of  attorney  board 
members  in  one- respect,  however. 
Under  the  current  regulation,  the 
additional  attorneys  must  be 
representatives  of  bar  associations  or 
other  legal  organizations,  e.g.,  law 
schools.  This  requirement  is  not 
contained  in  the  LSC  Act.  Under  this 
revised  regulation,  the  recipient  may 
select  attorneys  who  are  not 
representatives  of  any  particular  bar  or 
legal  organization,  or  may  select 
attorneys  who  are  affiliated  with  non- 
legal  organizations,  as  long  as  they  are 
admitted  to  practice  in  a  state  within  the 
recipient's  service  area,  and  as  long  as 
the  organization  has  an  interest  in  the 
delivery  of  legal  ser\'ices  to  the  poor. 
Thus,  the  recipient  may  select  lawyers 
who  represent  the  business  community 
or  the  United  Way  and  who  could  be 


helpful  in  fundraising,  or  lawyers  who 
provide  substantial  pro  bono  services  to 
the  client  community  and  could  be 
helpful  in  designing  a  recipient's  private 
attorney  involvement  program. 

Section  1607.3(c) 

The  rule  includes  a  number  of 
changes  in  the  language  that  relates  to 
client  board  members.  The  principal 
revision  addresses  the  ambiguity  of  the 
language  of  the  current  regulation  that 
has  caused  problems  for  some  LSC 
recipients.  This  revision  codifies  the 
current  LSC  interpretation  of  the 
language  to  require  that  client  board 
members  be  selected  by  client  groups 
that  have  been  designated  by  the 
recipient.  The  revision  also  adds 
language  that  more  accurately  reflects 
the  kind  of  groups  or  organizations  that 
would  be  appropriate  client  groups  for 
purposes  of  selecting  eligible  client 
members. 

Most  comments  applauded  the 
language  broadening  the  types  of  client 
organizations  that  may  make 
appointments.  Comments  were  not 
uniform,  however,  on  whether 
recipients  or  client  groups  should  have 
authority  to  appoint  client  board 
members.  Numerous  comments 
supported  the  clarification  and  the 
poUcy  choice  that  it  represented,  while 
other  comments  stated  that  it  is  very 
difficult,  and  sometimes  impossible,  to 
comply  with  the  requirement  that  client 
members  be  appointed  by  client 
organizations.  According  to  these 
comments,  often  there  are  no  organized 
client  groups  within  the  service  area 
and.  even  when  there  are,  it  is  not 
necessarily  true  that  client  groups  speak 
for  the  client  community.  Other 
comments  noted  that  recipients  often 
come  into  contact  with  program  clients 
or  other  financially  eligible  individuals 
who  would  make  good  client  board 
members  but  who,  for  one  reason  or 
another,  are  not  involved  with  any 
client  group. 

No  change  was  made  by  the  Board  in 
response  to  comments  on  the  proposed 
language.  With  the  addition  of 
§  1607.3(h),  permitting  consultation 
with  the  appointing  organizations,  and 
the  waiver  provisions  in  §  1607.6.  the 
rule  attempts  to  strike  a  reasonable 
balance  among  these  concerns  by  (1) 
giving  local  programs  as  much  input  as 
possible  into  the  selection  of  board 
members  and  (2)  providing  for  waivers 
for  special  conditions. 

Section  1607.3(d) 

With  respect  to  the  other  board 
members,  i.e.,  those  that  are  neither 
attorney  members  nor  eligible  client 
members,  the  rule  makes  it  clear  thai 
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redpiant  boards  ara  parmittad  to  fill 
thaaa  slots.  This  gives  radpiants 
flexibility  to  include  board  members 
yAxo  can  help  them  with  hmdraising, 
community  reladons,  co<vdination  with 
other  social  service  providers,  or  any 
other  locally  identified  need.  Law 
school  professors  who  cannot  count  as 
"attorney  members"  because  they  are 
not  admitted  to  practice  in  a  state 
within  the  recipient's  service  area, 
could  be  selected  far  this  category  of 
membership.  Although  there  is  no 
comparable  language  in  the  cunent 
regulation,  this  provision  is  consistent 
with  longstanding  LSC  interpretaticms. 

Section  1607.3(e) 

This  provision  is  revised  by  adding 
language  to  the  "domination"  provision 
in  the  current  regulation  to  make  it  clear 
that  the  {Kovision  is  not  intended  to 
prevent  recipients  from  designating  a 
single  regional  or  statewide  client 
council  as  the  appointing  organization 
for  client  board  members,  as  long  as  that 
client  coimdl  represents  numotius 
smaller  dient  groups.  One  comment 
suggested  that  coaUtions  may  not 
always  be  broed4nsed  and  that  there 
might  be  competing  coalitions  of  client 
groups  within  a  service  area.  The 
regulation,  howrever,  does  not  require 
that  recipients  use  coalitions  as  the 
appointing  organizations;  it  merely 
gives  redpients  the  choice. 

Section  1607.3(f) 

This  paragraph  and  paragraph  (h) 
have  balm  amended  from  the  proposed 
rule.  This  section  now  deals  imly  with 
the  method  of  selection  and  is  intended 
to  revise  the  currant  rule  by  deleting 
language  which  coaM  be  incorrectly 
interpreted  to  give  LSC  authority  to  veto 
particular  methods  of  selecting  local 
beard  members.  The  rest  of  the 
proposed  paragraph  (f)  has  been 
ameruled  and  merged  with  paragraph 
(h). 

Section  1607.3(g) 

This  section  establishes  a  standard  for 
dealing  with  redpient  board  vacandes 
by  requiring  redpients  to  make 
leasooable  and  ^kxI  faith  efforts  to 
insure  that  governing  body  vacandes 
are  filled  promptly,  hnplidt  in  this 
standard  is  a  recognition  that  redpients 
often  have  no  control  over  the 
appointment  process  other  than  to 
oianga  the  groups  that  they  have 
designated  to  make  the  appointments  if 
a  particular  group  fails  to  make  ah 
appointment  in  a  timely  marmer. 

Comments  generally  favored  this 
provision.  One  comment  noted  that  the 
existence  of  a  few  vacandes  on  a  large 
board  would  have  no  influence  on  the 
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ability  of  a  n  cipient  to  conduct  its  . 
business.  Sei  eral  cautioned,  however, 
that  redpien  s  "should  be  expeded  to 
exerdse  due  diligence  in  the  filling  of 
board  vacant  ies"  and  others  proposed 
spedfic  timepames  for  compliance. 

The  Corpo^tion  retained  the 
proposed  laiKuage  as  a  reasonable  and 
realistic  appioach  to  problems  with 
vacandes;  bi|t  the  Corporation  also 
recognizes  tltat  there  are  alternative 
approaches  t )  deal  with  vacandes.  For 
example,  thr  mgh  their  o%vn  bylaws  or 
board  polidt  s.  redpients  could  take  a 
number  of  at  tions  when  appointing 
organizatifMii  i  are  slow  in  making 
appointmeni  s.  rehise  to  make  them,  or 
are  imable  tq  make  them  for  whatever 
reason.  Thu4  a  redpient  board  could 
adopt  bylaw$  that  would  permit  its 
members  to  ^old  over  until 
replacements  are  appointed,  or  could 
allow  for  short-term  interim 
appointments,  if  necessary,  until  regiilar 
appointments  could  be  made. 

Section  1603.3(h) 

This  section  has  been  revised  from  the 
proposed  rule.' It  incorporates  and 
amends  the  ionsuhation  {Htmsions  in 
the  propoee4  $  1607.3(f)  and  the 
provisions  iA  the  proposed  S  1607.3(h) 
that  would  oave  explicitly  permitted  a 
redpient  to  veto  an  appointee  to  its 
b(»nL  As  a<|opted  by  the  Board,  this 
paragraph  n^  states  affirmatively  that 
redpients  nfay  reconunend  names  to  bar 
assodationajand  other  appointing 
groups  and  ^ould  consult  with  those 
I  that  appropriate 
■<  are  made.  The  Board 
i  consultation  provision 

IS  that  bar 
I  or  other  groups  may  wish 
'irmation  frtun  redpients 
on  who  woi;(ld  make  a  goofl  legal 
services  program  board  member  and 
groups  would  benefit 
It  input  in  making  their 
Most  comments, 
from  several  bar 
approved  of  this  proposal, 
!  dear  that  appointing 
bodies  are  t#  make  independent 
judgments  about  whom  to  appoint  to 
redpient  boards.  It  is  the  intent  of  the 
Board  that  ibpointing  organizations  are 
to  make  independent  judgments  and 
retain  their  #tatus  as  the  dedsion 
makers  for  itedpient  board  memb«^. 
The  consultation  provision  is  meant  to 
be  an  aid,  nbt  an  impediment,  to  the 
appointing  arganization's  dedsion 
making  process. 

In  Ught  of  comments  from  the 
Standing  Committee  on  L^al  Aid  and 
Indigent  Defendants  ("SCLAID")  of  the 
American  B  ir  Association,  the  sioard 
chose  not  t<  adopt  the  provision 


groups  toil 
appoint 
adopted  i 
because  it: 
assodatic 
to  request: 


that  appoin^ 
from  redpifl 
appoint 
including  I 
assodationa 
as  long  as  it  |i 


authorizing  a  redpient  to  veto  an 
appointee.  SCLAID  opposed  the 
provision  because  it  could  cause 
imnecessary  controvwsy  and  has  the 
potential  to  be  misread  or 
misunderstood.  SCLAID  suggested  that 
the  consultation  provision  would 
obviate  most  problems  at  the  outset  and 
that  local  redpient  bylaw  provisions  or 
state  laws  would  adequately  resolve  any 
problems  that  might  arise.  Although 
other  bar  associations  approved  the 
concept  of  the  veto  provision,  they 
advised  building  more  spedfic  checks 
and  balances  into  the  provision,  for 
safeguards.  The  Board  agreed  that  there 
were  problems  with  the  veto  provision 
and  decided  to  incorporate  the 
consideration  of  individual  or 
institutional  conflid  into  the 
consultation  provision.  In  addition,  the 
Board  noted  Uiat  applicable  state  law 
that  deals  with  conflid  issues  of 
nonprofit  boerds  and  redpient  bylaws 
should  be  consulted  to  determine  what 
mechanisms  are  available  to  deal  with 
situations  that  caimot  be  resolved 
throu^4he  consultation  process. 
Accordingly.  redpi«its  could  amend 
their  bylavrs  to  add  provisions  that  deal 
with  board  membership  conflids  as 
long  as  the  bylaws  do  not  conflid  with 
any  requirements  of  the  LSC  Ad  or , 
regulations.  Then,  when  making 
recommendations  to  appointing 
organizations,  redpients  may  refer  to 
their  bylaws  as  part  of  the  standards  by 
which  board  members  should  be 
appointed.  It  is  recommended  that  such 
bylaws  deal  with  situations  where 
conflid  issues  are  not  resolved  by  the 
consultation  process  and  also  m^e  it 
clear  that  it  should  be  the.governing 
body  rather  than  the  redpient's  staff 
that  determines  whether  there  is  a 
conflid. 

Section  1607.4    FuncUons  of  a 
Governing  Body 

Section  1607.4(a) 

This  rule  deletes  the  requirement  for 
"effedive"  prior  public  notice,  which 
has  proven  to  be  a  difficuh  concept  to 
enforce  and  may  be  very  fad-spedfic. 
The  Board  felt  that  truly  effective  public 
notice  is  virtually  impossible  to  achieve 
even  if  a  ledpient  spent  huge  amounts 
of  money  on  advertising.  The 
Corporation  does  not  wish  to  promote 
such  wasteful  expenditures  or  assume 
that  the  efforts  were  not  "effective" 
simply  because  few  members  of  the 
public  shovred  up  at  a  board  meeting. 
Instead,  the  standard  should  be  that  of 
"reasonable"  priOT  public  notice,  so  that 
redpients  would  be  required  to  do  only 
what  is  reasonable  imder  the  ^lecific 
local  drcumstances. 


The  Board  also  considered  whether  it 
should  include  within  the  regulation 
spedfic  guidance  as  to  what  kinds  of 
matters  were  properly  discussed  in 
executive  session.  In  response  to 
comments  that  some  boards  do  not  give 
appropriate  notice  of  meetings,  the 
Board  revised  the  proposed  language  of 
§  1607.4(a)  to  require  recipients  to  have 
written  policies  that  are  adopted  by 
their  governing  bodies,  so  that  arbitrary 
or  ad  hoc  decisions  would  not  be  made 
regarding  these  matters.  It  also  decided 
to  recommend  that  recipients  look  to  the 
kinds  of  matters  described  in  the  LSC 
bylaws  and  Sunshine  Act  regulation  (45 
CFR  part  1622).  state  Sunshine  Ad 
provisions,  or  other  provisions  in  state 
nonprofit  corporation  law  for  guidance 
as  to  the  kinds  of  matters  tiiat  might 
appropriately  be  discussed  out  of  the 
public  eye. 
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Sedion  1607.4(b) 

New  language  is  added  to  the  rule  to 
clarify  that  recipient  governing  bodies 
have,  in  addition  to  the  specific 
fimdions  described  in  the  regulation, 
the  authority  and  responsibility 
inherent  in  their  status  as  boards  of 
nonprofit  corporations.  The  Board  felt 
that  the  current  regulatory  language 
does  not  recognize  that  general 
authority,  and  the  Board  determined 
that  it  should  do  so. 

In  addition,  the  Board  added  language 
to  make  the  section  consistent  with 
ABA  opinions  on  the  role  of  governing 
bodies  of  legal  assistance  programs 
under  the  American  Bar  Association's 
Model  Rules  of  Professional  Conduct, 
especially  virith  respect  to  the  governing 
bodies'  interference  with  an  attorney's 
representation  of  a  client  or  with  the 
conduct  of  any  ongoing  representation. 
The  Board  wished  to  make  clear  that 
while  recipient  board  members  were 
prohibited  from  such  interference,  the 
board  as  a  whole  should  be  encouraged 
to  adopt  policies  to  guide  the  executive 
director's  adions  when  he  or  she 
discovers  that  the  recipient  has 
undertaken  representation  in  a  case  tiiat 
is  inappropriate  under  the  resU-idions  of 
the  LSC  Act  or  regulations. 

Sedion  1607.4(c) 

This  new  provision  is  intended  to 
-  make  it  clear  that  it  is  up  to  redpients 
to  design  their  own  bylaws  and  that  LSC 
approval  is  no  longer  required.  The 
Corporation  would,  of  course,  have 
authority  to  review  a  program's  bylaws, 
as  well  as  any  revisions  that  are  made 
to  them,  to  insure  that  they  comply  with 
the  LSC  Ad  and  regulations.  Several 
comments  suggested  that  the  proposed 
language  did  not  make  it  clear  whether 
a  recipient  must  submit  its  bylaws  to  the 


Corporation  for  approval.  Thus, 
paragraph  (c)  of  the  proposed  rule  was 
revised  to  darify  Uiat  LSC  approval  of 
original  or  amended  bylaws  is  no  longer 
required.  Recipients  need  only  send  the 
Corporation  a  copy  of  any  changes  to 
their  bylaws  witiiin  a  reasonable  time 
after  die  bylaws  are  revised.  Although 
the  Board  did  not  adopt  a  specific 
deadline,  it  noted  that  a  reasonable  time 
would  be  approximately  30  days. 
SecUon  1607.5    Compensation 
Section  1607.5(a) 

The  revisions  to  this  section  clarify  an 
interpretation  of  the  current  rule  and 
make  two  significant  changes  dealing 
with  recipient  board  member 
compensation.  First,  tiiis  section  has 
been  revised  so  that  the  compensation 
restriction  applies  only  to  attorney 
board  members.  Since  the  provision  of 
the  LSC  Act  that  prohibits 
compensation  applies  only  to  attorney 
board  members,  it  is  consistent  witii  die 
Act  to  permit  a  recipient  to  pay 
compensation  to  a  client  or  otiier  non- 
attorney  board  member  for  board  service 
or  other  service  to  the  recipient. 
Comments  were  mixed  on  this 
provision.  Some  wanted  to  preserve  the 
current  rule  because  it  relieves 
individual  programs  of  Uie  necessity  to 
engage  in  debate  on  the  subject.  Several 
comments,  on  the  other  hand,  suggested 
that  client  board  members  should 
always  be  compensated,  and  another 
stated  that  small  stipends  for  client 
board  members  should  be  made  in 
recognition  of  the  effort  that  they  make 
m  fulfilling  their  board  responsibilities. 
The  Board  adopted  the  proposed 
revision,  since  die  statutory  language  is 
limited  to  the  compensation  of 
attorneys.  The  decision  of  whether  to 
apply  it  to  client  members  is  purely  a 
local  policy  decision  to  be  made  by 
recipients. 

The  second  change  made  in  this 
provision  reverses  the  decision  made  by 
the  LSC  Board  in  1988.  which 
interpreted  tiie  language  of  die  LSC  Ad 
to  prohibit  a  redpient  board  member 
fixjm  receiving  compensation  from  any 
recipient,  not  just  die  one  on  whose 
board  the  member  sat.  The  effect  of  die 
1988  revision  was  to  prohibit  field 
program  staff  fix)m  sitting  on  state  and 
national  support  center  boards,  and  vice 
versa,  and  thus  prevented  support 
centers  from  being  accountable  dirough 
Uieir  boards  to  die  programs  tiiat  diey 
were  intended  to  serve.  This  revision 
restores  and  clarifies  the  prior  LSC 
pohcy  tiiat  was  in  existence  fitim  1975 
to  1988  and  which  reflects  die  intent  of 
Congress.  Bodi  die  Legal  Services 
Corporation  reaudiorization  bill  diat 


passed  the  House  in  1992  (H.R.  2039) 
and  die  bill  that  was  approved  by  tiie 
Senate  Committee  on  Ubor  and  Human 
Resources  the  same  year  (S.  2870) 
would  have  amended  die  LSC  Act  in  a 
mariner  consistent  witii  tiiis  revision. 
All  but  one  comment  favored  tiiis 
revision. 

Finally,  tiiis  section  clarifies  tiiat  all 
board  members  may  receive  a  per  diem 
payment  for  expenses  in  heu  of  actual 
expense  reimbursements,  so  long  as 
such  a  payment  is  reasonable  in  light  of 
actual  average  costs.  Recipients  are 
required  to  have  written  procedures  for 
such  payments.  Per  diem  payments  may 
be  easier  for  programs  to  administer  and 
may  encourage  board  members  to  save 
money  on  items  such  as  meals  and 
lodging  by  setting  die  per  diem  at  a 
relatively  low  rate.  Language  in  die 
current  rule  was  deleted  to  make  it  clear 
that  reimbursement  could  be  made  for 
expenses  incurred  by  recipient  board 
members  on  the  same  terms  and 
conditions  tiiat  are  applicable  to  non- 
board  members,  when  such  board 
members  are  involved  in  other  program 
activities  not  directly  related  to  their 
board  membership  or  service;  e.g.. 
attorney  board  members  who 
volunteered  to  drive  a  program  client  to 
a  meeting  or  a  hearing  could  receive 
reimbursement  for  automobile  expenses, 
or  attorney  board  members  who  did  pro 
bono  work  on  behalf  of  the  program 
could  receive  reimbursement  for  travel 
expenses  for  attending  an  out-of-town 
settlement  conference. 


Sections  1607.5  (b)  and  (c) 

This  section  includes  two  new 
provisions  that  clarify  how  the 
compensation  prohibition  relates  to  a 
recipient's  private  attorney  involvement 
program.  Paragraph  (b)  makes  it  clear 
that,  for  those  rural  programs  that 
operate  in  areas  where  there  are  so- few 
attorneys  tiiat  it  is  difficult  or 
impossible  to  find  attorneys  willing  to 
serve  on  program  boards,  the 
Corporation  could  partially  waive  the 
compensation  prohibition  to  allow 
partners  and  associates  of  board 
members  to  participate  in  judicare  or 
odier  compensated  PAI  adivities. 
Comments  generally  favored  this 
provision.  However,  one  comment 
cautioned  tiiat  tiie  waiver  should  be 
Umited  to  those  rural  situations  in 
which,  essentially,  it  would  be 
otherwise  impossible  to  recruit  attorney 
board  members.  According  to  the 
comment,  "(tjhere  is  a  danger  tiiat  die 
delivery  system  could  be  skewed  to 
dired  resources  towards  associates  or 
partners  of  board  members  and  away 
from  the  employees  of  the  program." 
Most  comments  spoke  of  the  problems 
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of  finding  eufBriefUattomey  in  rural 
■nas  to  puticipats  in  PAI  pragranu.  No 
rhimgiM  «v«ra  made  to  the  proposed 
InngiHigo  in  nsxinse  to  cooiments. 
However,  it  is  Um  Intent  of  the 
Coipacation  that  the  waivers  be  used 
sparingly. 

Paragraph  Cc)  was  added  to  clarify  that 
attorney  board  members  can  recrive 
lefcnals  of  foe  generating  cases  and 
participate  freeiy  in  tiie  recipient's  pro 
bono  PAI  programs  on  the  same  terms 
as  any  other  attorney.  This  is 
particularly  impoctant  far  rural  areas 
where  there  are  few  private  attorneys. 

Section  1607.6    Waiver 

Section  1807.6(a) 

There  is  no  change  in  this  waiver 
provision  which  was  designed  to  cover 
those  programs,  primarily  reservation- 
based  Native-American  programs,  that 
existed  prior  to  the  creation  of  the 
Corporation  and  had  nonattorney 
majorities  on  their  boards,  hi  lieu  of 
attorneys,  most  of  those  programs 
include  tribal  advocates  who  practice  in 
tribal  courts. 

Section  1607.6(b) 

This  provision  is  added  to  permit  the 
Corpcaation  president  to  waive  any  of 
the  provisions  of  diis  rule  that  are  not 
mandated  by  law,  if  the  recipient 
demonstrates  that  it  cannot  comply  with 
them  because  of  the  nature  of  the 
population,  legal  community  or  area 
served  or  because  of  special 
circumstances,  such  as  conflicting 
requirements  of  the  recipient's  other 
major  funding  sources. 

The  proposed  rule  had  a  separate 
waiver  provision  for  client  board 
membership,  but  the  LSC  Board  rejected 
the  language.  The  proposed  waiver  for 
client  board  membership  was  intended 
for  recipients  that  are  not  statutorily 
required  to  have  clients  on  their  boards 
to  seek  a  waiver  from  the  requirements 
of  this  rule.  The  rule  applies  to  any 
recipient  that  receives  financial 
assistance  from  the  Corporation 
pursuant  to  §  1006(a)(1)(A)  of  the  LSC 
Act.  The  statutoiy  requirement  for  client 
membership,  however,  wplies  only  to 
recipients  organized  solely  for  the 
provision  of  legal  assistance.  Comments 
from  client  representatives  persuaded 
the  Board  to  continue  the  client  board 
membership  requirement  for  any 
recipients  that  are  subject  to  this  rule. 
The  Board  agreed  with  the  comments 
that  any  recipient  funded  by  LSC  funds 
would  benefit  frtun  the  client  input  and 
that  clients  would  be  better  served  as  a 
result  of  their  ability  to  have  input  into 
board  pohcy  decisions. 


The  langiMBe  of  (bXD  lias  been 
amended  to  nchide  a  lefarenoe  to  "legal 
ooaununitv"lo  make  it  dear  that  die 
nature  of  the  legal  oooununity.  as  well 
as  requirements  of  state  law.  could  be 


Federal  Register  /  Vol.  59.  No.  242  /  Monday.  December  19.  1994  /  Rules  and  RegulaUons    65255 


considered 
Board 
programs, 
where  there 
situations 
that  may  mi 
to  permit  the! 


basis  Cor  a  waiver.  The 

that  there  may  be 
ially  in  rural  areas, 
peculiar  problems  or 
tin  the  legal  community 
it  necessary  or  desirrt>le 
9cipient  to  have  a 
governing  board  that  varies  frttm  the 
normal.  An  eicample  would  be  for  those 
programs  tha  serve  Native  American 
populations  ( nd  practice  in  tribal 
courts.  The  p  resident,  through  the 
waiver  autho  ity,  could  permit  the 
recipient  to  siibstitute  one  or  more  tribal 
advocates  for  attorney  board  members. 
In  addition,  this  provision  could  be 
used  as  auth(  rity  for  partial  waiver  of 
the  compen»  tion  prohibition,  to  permit 
a  recipient  td  adopt  policies  that  would 
allow  partnes  or  associates  of  a  board 
member  to  participate  in  compensated 
FAIactivitiet  supported  by  the 
recipient. 

Section  1607  5(c) 

The  only  c  tange  made  in  this 
subsection  w^  a  reference  to  the  - 
previous  sub$ection.  It  provides  that  a 
recipient  seeking  a  waiver  imder 
9 1607.6(bHll  must  demonstrate  that  it 
has  made  diligent  efforts  to  comply  with 
the  client  bovd  aaembership 
requirements! 

Section  160716(d) 

This  new  provision  was  added  to 
require  that  ak  a  condition  of  granting  a 
waiver  undeijparagraph  (bK2)  of  this 
section  from  the  requirements  of 
§  1607.3,  the  president  shall  require  that 
the  recipient  receiving  the  waiver  have 
a  policy  body!  to  establish  and  enforce 
policy  with  rispect  to  the  LSC  grant 
This  waiver  provision  might  apply,  for 
example,  to  ab  organization  that  is  not 
principally  a  legal  assistance 
organization  but  gets  an  LSC  ^ant  for 
legal  assistant  activities.  The 
organization  would  be  able  to  set  up  a 
policy  board  $imilar  to  those  established 
for  several  of  khe  Delivery  Systems 
Study  prograi  as  during  tlte  late  1970's. 
to  govern  the  activities  covered  by  the 
LSC  grant.  Toe  Board  intends  that  sudi 
a  waiver  would  be  given  only  in  very 
unusual  drctonstanoes.  Such  a  policy 
body  would  i|eed  to  comply  %vith  the 
appointment  and  membership 
requirements lof  §  1607.3  and  the 
meeting  requirements  of  §  1607.4(a),  and 
its  members  ^'ould  be  subject  to  the 
compensaticM)  prohibitions  of  $  1607.S. 
The  Corporation  wanted  to  make  clear 
that  a  policy  board  is  not  merely  an 


UMI 


advisory  committae  writh  Umhed 
authority  to  reoomnaend  poUqr  to  the  . 
recipient's  govemifig  body.  By 
de&iitiaa,  audi  a  policy  boud  would  be 
required  to  have  full  audrarity  to 
fbnnulate  and  enforoe  policy  with 
respect  to  the  services  provided  imder 
the  recipient's  LSC  grmt  or  contract, 
althou^  it  may  not  necessarily  have     ' 
any  policy-making  authority  with 
respect  to  the  recipiait's  non-LSC 
funded  activities.  This  provision 
requires  the  president  to  determine  the 
powers  and  responsibilities  of  the 
policy  body  that  are  necessary  to  cany 
out  its  responsibilities  with  respect  to 
setting  policy  for  the  LSC-funded 
activities.  Because  the  scope  of  the 
powers  and  responsibilities  of  such 
policy  bodies  mi^t  be  different  than 
those  of  grantees  not  covered  l^  die 
waiver,  the  reference  in  the  proposed 
rule  to  §  1607.4  has  not  been  retained  in 
this  final  rule. 

Deletion  ofSectiim  1607.7    Compliance 

The  compliance  section  of  the  current 
regulation  is  no  longer  applicable, 
because  it  refera  to  the  changes  that 
were  made  in  the  regulation  in  1983. 
None  of  the  revisions  would  require 
programs  to  diange  anything  about  their 
board  structures  in  order  to  come  into 
compliance,  although  they  would 
permit  programs  to  make  numerous 
changes  and  still  remain  in  compliance 
with  the  regulation.  Therefore,  the 
Corporation  deletes  the  provisions  on 
compliance.  The  Coiporation  will 
insure  compliance  with  the  new 
r^ulation  in  the  same  manner  that  it 
insures  compliance  with  the  other 
regulations. 

List  of  Subjects  in  45  CFR  Part  1607 

L^al  services. 

For  the  reasons  set  forth  in  the 
preamble.  LSC  revises  45  CFR  part  1607 
to  read  as  follows: 

PART  1607— GOVERMING  BODIES 

18071  Purpose. 

1607.2  Definitions. 

1607.3  Composition. 

1607.4  Functions  of  a  governing  body. 

1607.5  Compensation. 

1607.6  Waiver. 

AudHMity:  42  U.S.C  2996f[c).  Pub.  L.  103- 
317 

§  1607.1    Purpose. 

This  part  is  designed  to  insure  that 
the  governing  body  of  a  recipient  will  be 
well  quatified  to  guide  a  recipient  in  its 
efforts  to  provide  high-quality  legal 
assistance  to  those  who  otherwise 
would  be  unable  to  cAitain  adequate 


legal  counsel  and  to  instire  that  the 
recipient  is  accountable  to  its  clients. 

f1607.2    Definitions. 

As  used  in  this  part. 

(a)  Attorney  member  means  a  board 
membOT  who  is  an  attorney  admitted  to 
practice  in  a  State  within  tiie  recipient's 
service  area. 

(b)  Board  member  means  a  member  of 
a  recipient's  governing  body  or  policy 
body. 

(c)  Eligible  client  member  means  a 
board  member  who  is  financially 
eligible  to  receive  legal  assistance  under 
the  Act  and  part  161 1  of  this  chapter  at 
the  time  of  appointment  to  each  terra  of 
office  to  the  recipient's  governing  body, 
without  regard  to  whether  the  person 
actually  has  received  or  is  receiving 
legal  assistance  at  that  time.  Eligibility 
of  client  members  shall  be  detennined 
by  the  recipient  or,  if  tiie  recipient  so 

'  chooses,  by  the  appointing 
organization(s)  or  group(s)  in 
accordance  with  written  policies 
adopted  by  the  recipient. 

(d)  Governing  body  means  the  board 
of  directora  or  other  body  with  authority 
to  govern  the  activities  of  a  recipient 
receiving  funds  under  §  1006(a)(1)(A)  of 
the  Act. 

(e)  Policy  body  means  a  policy  board 
or  other  body  established  by  a  recipient 
to  formulate  and  enforce  policy  with 
respect  to  the  services  provided  under  a 
grant  or  contract  made  under  the  Act. 

(f)  Recipient  means  any  grantee  or 
contractor  receiving  financial  assistance 
from  the  Corporation  under 
§  1006(a)(1)(A)  of  the  Act. 

11607.3    Composition. 

(a)  A  recipient  shall  be  incorporated 
in  a  State  in  which  it  provides  legal 
assistance  and  shall  have  a  governing 
body  which  reasonably  reflects  the 
interests  of  the  eligible  clients  in  the 
area  served  and  which  consists  of 
members,  each  of  whom  is  supportive  of 
the  purposes  of  the  Act  and  has  an 
interest  in.  and  knowledge  of.  the 
delivery  of  quality  legal  services  to  the 
poor. 

(b)  At  least  sixty  percent  (60%)  of  a 
governing  body  shall  be  attorney 
members. 

(1)  A  majority  of  the  members  of  the 
governing  body  shall  be  attorney 
members  appointed  by  the  governing 
body(ies)  of  one  or  more  State,  county 
or  mtmidpal  bar  associations,  the 
membersldp  of  which  represents  a 
majority  of  attorneys  practicing  law  in 
the  localities  in  which  the  recipient 
provides  legal  assistance. 

'(i)  Appointments  may  be  made  either 
by  the  bar  association  which  represents 
a  majority  of  attorneys  in  the  recipient's 


service  area  or  by  bar  associations 
which  collectively  represent  a  majority 
of  the  attorneys  practicing  law  in  the 
recipient's  service  area. 

(ii)  Recipients  that  provide  legal 
assistance  in  more  than  one  State  may 
provide  that  appointments  of  attorney 
members  be  made  by  the  appropriate 
bar  association(s)  in  the  State(s)  or 
locality(ies)  in  which  the  recipient's 
principal  ofBce  is  located  or  in  which 
the  recipient  provides  legal  assistance. 

(2)  Any  additional  attorney  members 
may  be  selected  by  Uie  recipient's 
governing  body  or  may  be  appointed  by 
other  organizations  designated  by  the 
recipient  which  have  an  interest  in  the 
delivery  of  legal  services  to  the  poor. 

(3)  Appointments  shall  be  made  so  as 
to  insure  that  the  attorney  members 
reasonably  reflect  the  diversity  of  the 
legal  community  and  the  population  of 
the  areas  served  by  the  recipient, 
including  race,  ethnicity,  gender  and 
other  similar  factors. 

(c)  At  least  one-third  of  the  members 
of  a  recipient's  governing  body  shall  be 
eligible  clients  when  appointed.  The 
members  who  are  eligible  clients  shall 
be  appointed  by  a  variety  of  appropriate 
groups  designated  by  the  recipient  that 
may  include,  but  are  not  limited  to, 
client  and  neighborhood  associations 
and  community-based  organizations 
which  advocate  for  or  deliver  services  or 
resources  to  the  client  community 
served  by  the  recipient.  Recipients  shall 
designate  groups  in  a  manner  that 
reflects,  to  the  extent  possible,  the 
variety  of  interests  within  the  client 
community,  and  eligible  client  members 
should  be  selected  so  that  they 
reasonably  reflect  the  divereity  of  the 
eligible  client  population  served  by  Uie 
recipient,  including  race,  gender, 
ethnicity  and  other  similar  factors. 

(d)  The  remaining  members  of  a 
governing  body  may  be  appointed  by 
the  recipient's  governing  body  or 
selected  in  a  manner  described  in  the 
recipient's  bylaws  or  policies,  and  the 
appointment  or  selection  shall  be  made 
so  that  the  governing  body  as  a  whole 
reasonably  reflects  the  diversity  of  the 
areas  served  by  the  recipient,  including 
race,  ethnicity,  gender  and  other  similar 
factors. 

(e)  The  nonattorney  members  of  a 
governing  body  shall  not  be  dominated 
by  persons  serving  as  the 
representatives  of  a  single  association, 
group  or  organization,  except  that 
eligible  client  members  may  be  selected 
from  client  organizations  that  are 
composed  of  coalitions  of  numerous 
smaller  or  regionally  based  client 
groups. 

(f)  Members  of  a  governing  body  may 
be  selected  by  appointment,  election,  or 


other  means  consistent  writh  this  part 
and  with  the  recipient's  bylaws  and 
applicable  State  law. 

(g)  Recipients  shall  make  reasonable 
and  good  faith  efforts  to  insure  that 
governing  body  vacancies  are  filled  as 
promptly  as  possible. 

(h)  Recipients  may  recommend 
candidates  for  governing  body 
membership  to  the  appropriate  bar 
associations  and  other  appointing 
groups  and  should  consult  with  the 
appointing  organizations  to  insure  that: 

(1)  Appointees  meet  the  criteria  for 
board  membership  set  out  in  this  part, 
including  financial  eligibility  for 
persons  appointed  as  eligible  clients, 
bar  admittance  requirements  for 
attorney  board  members,  and  the 
general  requirements  that  all  members 
be  supportive  of  the  purpases  of  the  Act 
and  have  an  interest  in  and  knowledge 
of  the  dehvery  of  legal  services  to  die 
poor; 

(2)  The  particular  categories  of  board 
membership  and  the  board  as  a  whole 
meet  the  diversity  requirements 
described  in  §§  1607.3(b)(3),  1607.3(c) 
and  1607.3(d); 

(3)  Appointees  do  not  have  actual  and 
significant  individual  or  institutional 
conflicts  of  interest  with  the  recipient  or 
the  recipient's  client  community  that 
could  reasonably  be  expected  to 
influence  their  ability  to  exercise 
independent  judgment  as  membere  of 
the  recipient's  governing  body. 

S  1607.4    Functions  of  a  governing  body. 

(a)  A  governing  body  shall  have  at 
least  four  meetings  a  year.  A  recipient 
shall  give  timely  and  reasonable  prior 
public  notice  of  all  meetings,  and  all 
meetings  shall  be  public  except  for 
those  concerned  with  matters  properly 
discussed  in  executive  session  in 
accordance  with  vmtten  policies 
adopted  by  the  recipient's  governing 
body. 

(b)  In  addition  to  other  powers  and 
responsibilities  that  may  be  provided  for 
by  State  law.  a  governing  body  shall 
establish  and  enforce  broad  pohdes 
governing  the  operation  of  a  recipient, 
but  neither  the  governing  body  nor  any 
member  thereof  shall  interfere  with  any 
attorney's  professional  responsibilities 
to  a  client  or  obligations  as  a  member  of 
the  profession  or  interfere  with  the 
conduct  of  any  ongoing  representation. 

(c)  A  governing  body  shall  adopt 
bylaws  which  are  consistent  with  State 
law  and  the  requirements  of  this  part 
Recipients  shall  submit  a  copy  of  such 
bylavra  to  the  Corporation  and  shall  give 
the  Corporation  notice  of  any  changes  in 
such  bylaws  within  a  reasonable  time 
after  the  change  is  made. 
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§  1607.5   Compwtsation. 

(a)  While  serving  on  the  governing 
body  of  a  recipient,  no  attorney  member 
shall  receive  compensation  hx)m  that 
recipient,  but  any  member  may  receive 
a  reasonable  per  diem  expense  payment 
or  reimbursement  for  actual  expenses 
for  normal  travel  and  other  reasonable 
out-of-pocket  expenses  in  accordance 
with  written  policies  adopted  by  the 
recipient. 

(b)  Pursuant  to  a  waiver  granted  under 
§  1607.6(c)(1),  a  recipient  may  adopt 
policies  that  would  permit  partners  or 
associates  of  attorney  members  to 
participate  in  any  compensated  private 
attorney  involvement  activities 
supported  by  the  recipient. 

(c)  A  recipient  may  adopt  policies  that 
permit  attorney  members,  subject  to 
terms  and  conditions  applicable  to  other 
attorneys  in  the  service  area: 

(1)  To  accept  referrals  of  fee- 
generating  cases  under  part  1609  of 
these  regulations; 

(2)  To  participate  in  any 
uncompensated  private  attorney 
involvement  activities  supported  by  the 
recipient; 

(3)  To  seek  and  accept  attorneys'  fees 
awarded  by  a  court  or  administrative 
body  or  included  in  a  settlement  in 
cases  imdertaken  pursuant  to  §§  1607.5 
(c)  (1^  and  (2);  and 

(4)  To  receive  reimbursement  from  the 
recipient  for  out-of-pocket  expenses 
incurred  by  the  attorney  member  as  part 
of  the  activities  undertaken  pursuant  to 
§  1607.5(c)(2). 

§  1607.6    Waiver. 

(a)  Upon  application,  the  president 
shall  waive  the  requirements  of  this  part 
to  permit  a  recipient  that  was  funded 
under  §  222(a)(3)  of  the  Economic 
Opportunity  Act  of  1964  and,  on  July 
25.  1974,  had  a  majority  of  persons  who 
were  not  attorneys  on  its  governing 
body,  to  continue  such  nonattomey 
majority. 

(b)  Upon  application,  the  president 
may  waive  any  of  the  requirements  of 
this  }}art  which  are  not  mandated  by 
applicable  law  if  a  recipient 
demonstrates  that  it  cannot  comply  with 
them  because  of:  (1)  The  nature  of  the 
population,  legal  community  or  area 
served;  or  (2)  Special  circumstances, 
including  but  not  limited  to,  conflicting 
requirements  of  the  recipient's  other 
major  funding  source(s)  or  State  law. 

(c)  A  recipient  seeking  a  waiver  under 
§  1607.6(b)(1)  shall  demonstrate  that  it 
has  made  diligent  efforts  to  comply  with 
the  requirements  of  this  part. 

(d)  As  a  condition  of  granting  a  waiver 
under  §  1607.6(b)(2)  of  any  of  the 
requirements  imposed  upon  governing 
bodies  by  §  1607.3,  the  president  shall 


require  that  a  ret:ipient  have  a  policy 
body  with  a  melibership  composed  and 
appointed  in  th^  manner  prescribed  by 
§  1607.3.  Such  policy  body  shall  be 
subject  to  the  meeting  requirements  of 
§  1607.4(a)  and  ts  attorney  members 
shall  be  subject  :o  the  restrictions  on 
compensation  contained  in  §  1607.5. 
The  policy  body  shall  have  such 
speciHc  powers  land  responsibiUUes  as 
the  President  dc  termines  are  necessary 
to  enable  it  to  fo  rmulate  and  enforce 
pohcy  with  resj  ect  to  the  services 
provided  under jthe  recipient's  LSC 
grant  or  contract. 

Dated:  Decembt  r  13, 1994. 
Victor  M.  FoTtuiu , 

General  Counsel. 

(FR  Doc.  94-3104*  Filed  12-16-94;  8:45  am] 
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Endangered  an  I  TYireatened  Wildlife 
and  Plants;  Cm  leal  Habitat 
Determination  lor  the  Delta  Smelt 

agency:  Fish  aijd  Wildlife  Service, 
Interior. 


ACTION:  Final  ni  e 


SUMMARY:  The  I  ish  and  Wildlife  Service 
(Service)  desigr  ates  critical  habitat  for 
the  threatened  <  elta  smelt  [Hypomesus 
transpacificus)  )ursuant  to  the 
Endangered  Sp(  cies  Act  of  1973,  as 
amended  (Act)  16  U.S.C.  1531  et  seq.). 
This  final  rule  (  esignates  critical  habitat 
for  the  delta  sm  jlt  in  the  following 
geographic  area  > — areas  of  all  water  and 
all  submerged  L  inds  below  ordinary 
high  water  and  he  entire  water  column 
bounded  by  anc  contained  in  Suisun 
Bay  (including '  he  contiguous  Grizzly 
and  Honker  Baj  s);  the  length  of 
Goodyear,  Suisi»n,  Cutoff,  First  Mallard 
(Spring  BranchjL  and  Montezuma 
sloughs;  and  thi  existing  contiguous 
waters  containep  within  .the  Delta,  as 
defined  in  secti|)n  12220  of  the 
California  Watei'  Code.  Critical  habitat 
designation  for  the  delta  smelt  will 
provide  additio  lal  protection  imder 
section  7  of  the  Act  with  regard  to 
activities  that  n  quire  Federal  agency 
action. 


EFFECTIVE  DATE: 


January  18,  1995. 


ADDRESSES:  Th^  complete  file  for  this 
rule  is  availably  for  inspection,  by 
appointment,  dtiring  normal  business   - 
hoiu-s  at  U.S.  Fi  ih  and  WildUfe  Service, 
Sacramento  Fie  d  Office,  2800  Cottage 


Way,  Room  E-1803,  Sacramento. 
California  95825-1846. 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
A.  Medlin.  Sacramento  Field  Office  (see 
ADDRESSES  section)  at  (916)  978-4613. 

SUPPLEMENTARY  INFORMATION: 

Background 

Historically,  the  delta  smelt  is  thought 
to  have  occurred  from  Suisun  Bay 
upstream  to  the  City  of  Sacramento  on 
the  Sacramento  River  and  the  City  of 
Mossdale  on  the  San  Joaquin  River 
(Moyle  et  al.  1992).  The  delta  smelt  is 
a  euryhaline  species  (tolerant  of  a  wide 
salinity  range)  that  spawns  in  fresh 
water  and  has  been  collected  from 
estuarine  waters  up  to  14  grams  per  liter 
(equivalent  to  ppt)  salinity  (Moyle  et  al. 
1992).  For  a  large  part  of  its  annual  life 
span,  this  species  is  associated  with  the 
freshwater  edge  of  the  mixing  zone 
(zone  of  mixing  or  entrapment  at  the 
saltwater-freshwater  interface),  where 
the  salinity  is  approximately  2  ppt 
(Ganssle  1966.  Moyle  et  al.  1992, 
Sweetnam  and  Stevens  1993). 

Shortly  before  spawning,  adult  delta 
smelt  migrate  upstream  fi^m  the  highly 
productive  brackish-water  habitat 
associated  with  the  mixing  zone  to 
disperse  widely  into  river  channels  and 
tidally-influenced  backwater  sloughs 
(Raddce  1966,  Moyle  1976,  Wang  1991). 

Delta  smelt  spawn  in  shallow,  fresh  or 
slightly  brackish  water  upstream  of  the 
mixing  zone  (Wang  1991),  mostly  in 
tidally-influenced  backwater  sloughs 
and  channel  edgewaters  (Moyle  1976; 
Wang  1986.  1991;  Moyle  et  al.  1992). 
Although  delta  smelt  spawning  behavior 
has  not  been  observed  in  the  wild 
(Moyle  et  al.  1992),  the  adhesive  eggs 
are  thought  to  attach  to  substrates  such 
as  cattails  and  tules,  tree  roots,  and 
submerged  branches  (Moyle  1976,  Wang 
1991).  In  the  Delta,  spawning  is  known 
to  occur  in  the  Sacramento  River  and  in 
Barker,  Lindsey,  Cache,  Georgiana, 
Prospect,  Beaver,  Hog,  and  Sycamore 
sloughs  (Wang  1991;  Dale  Sweetnam, 
pers.  comm.,  1993).  Delta  smelt  also 
spawn  north  of  Suisun  Bay  in 
Montezuma  and  Suisun  sloughs  and 
their  tributaries  (Lesa  Meng,  pers. 
comm.,  1993;  Dale  Sweetnam,  pers. 
comm.,  1993). 

The  spawning  season  varies  from  year 
to  year  and  may  occvir  from  late  winter 
(December)  to  early  summer  (July  and 
August).  Moyle  (1976)  collected  gravid 
adults  from  December  to  April,  although 
ripe  delta  smelt  were  most  common  in 
February  and  March.  In  1989  and  1990, 
Wang  (1991)  estimated  that  spawning 
had  taken  place  from  mid-February  to 
late  June  or  early  July,  with  the  peak 
spawning  period  occurring  in  late  April 
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and  early  May.  In  1993.  a  wet  year, 
spawning  may  have  occurred  as  early  as 
January  and  extended  into  June  (Dale 
Sweetnam.  pers.  comm..  1994).  Peak 
spawning  occurred  in  April  of  that  year. 
In  1994.  a  critically  dry  year,  peak 
spawning  occurred  at  the  end  of  April, 
and  may  have  begun  as  early  as  late 
February  or  early  March  (Dale 
Sweetnam,  pers.  comm..  1994). 

In  the  laboratory,  delta  smelt  eggs 
hatch  in  10  to  14  days  (Randy  Mager, 
University  of  CaUfomia,  pers.  comm.. 
1993).  Laboratory  observations  indicate 
that  delta  smeh  are  broadcast  spawners 
that  spawn  in  a  current,  usually  at  night, 
distributing  their  eggs  over  a  local  area 
(Lindberg  1992,  Mager  1993).  Eggs 
attach  singly  to  the  substrate,  and  few 
eggs  were  found  on  vertical  plants 
(Lindberg  1993).  Lindberg  (1993)  found 
that  yolk-sac  fry  were  positively 
phototactic  and  negatively  buoyant. 
After  hatching,  larvae  are  transported 
downstream  toward  the  mixing  zone 
where  they  are  retained  by  the  vertical 
circulation  of  besh  and  salt  waters 
(Stevens  et  al.  1990).  The  pelagic  larvae 
feed  on  phytoplankton  until  day  4, 
begin  to  feed  on  rotifers  on  day  6  and 
Artemis  nauplii  on  day  14  (Mager  1992). 
Juveniles  feed  exclusively  on 
zooplankton.  When  the  mixing  zone  is 
located  in  a  broad  geographic  area  with 
extensive  shallow-water  habitat  within 
the  euphotic  zone  (depths  less  than  4 
meters),  high  densities  of  phytoplankton 
and  zooplankton  are  produced  (Arthur 
and  Ball  1978. 1979. 1980),  and  larval 
and  juvenile  fish,  including  delta  smelt, 
grow  rapidly  (Moyle  et  al.  1992. 
Sweetnam  and  Stevens  1993).  When 
given  the  opportunity,  delta  smelt 
remain  in  Suisun  Bay  even  after  the  2 
ppt  isohaline  has  retreated  upstream 
(Herbold  1994).  In  general,  estuaries  are 
among  the  most  productive  ecosystems 
in  the  world  (Goldman  and  Home 
1983).  Estuarine  environments  produce 
an  abundance  of  fish  as  a  result  of 
plentiful  food  and  shallow,  protective 
habitat  for  young. 

When  the  mixing  zone  is  contained 
within  Suisun  Bay,  young  delta  smelt 
are  dispersed  widely  throughout  a  large 
expanse  of  shallow-water  and  marsh 
habitat.  Dispersal  in  areas  downstream 
from  the  State  and  Federal  water  pumps 
and  in-Delta  agricultural  diversions 
protects  young  delta  smelt  from 
entrainment  and  distributes  them 
among  the  extensive,  protective,  and 
highly  productive  shoal  regions  of 
Suisun  Bay.  In  contrast,  when  located 
upstream,  the  mixing  zone  becomes 
confined  in  the  deep  river  channels, 
which  are  smaller  in  total  surface  area, 
contain  fewer  shoal  areas,  have  swifter, 
more  turbulent  water  currents,  and  lack 


high  zooplankton  productivity. 
Vulnerability  to  entrainment  in  the  State 
and  Federal  pimipmg  faaiities  and  in- 
Delta  diversions  increases. 

Erkkila  et  al.  (1950)  collected  young 
deha  smelt  near  Sherman  Island,  at  the 
confluence  of  the  Sacramento  and  San 
Joaquin  Rivers,  in  July  and  August  of 
1948.  In  studies  by  the  California 
Department  of  Fish  and  Game, 
California  Department  of  Water 
Resources  (DWR).  and  the  Bureau,  larval 
and  juvenile  delta  smelt  were  collected 
from  Roe  Island  in  Suisun  Bay  north  to 
the  confluence  of  the  Sacramento  and 
Feather  Rivers  and  east  to  Medford 
Island  on  the  San  Joaquin  River  (Wang 
1991).  These  studies  were  conducted 
during  the  months  of  April  through 
mid-Iulv  m  1989  and  1990.  Through 
these  distribution  surveys,  Wang  (1991) 
was  able  lo  aocument  the  movement  of 
juvenile  delta  smelt  from  the  Delta  to 
Suisim  Bay  in  late  June  and  early  July. 
In  1990,  young  delta  smelt  were  taken 
at  the  Tracy  Pumping  Plant  at  the  end 
of  February  (Wang  1991). 

The  delta  smelt  is  adapted  to  living  in 
the  highly  productive  Sacramento-San 
Joaquin  River  Estuary  (Estuary)  where 
saHnity  varies  spatially  and  temporally 
according  to  tidal  cycles  and  the  amount 
of  freshwater  inflow.  Despite  this 
tremendously  variable  environment,  the 
historical  Estuary  probably  offered 
relatively  constant  suitable  habitat 
conditions  to  delta  smelt,  which  could 
move  upstream  or  downstream  with  the 
mixing  zone  (Peter  Moyle.  University  of 
CaUfomia,  pers.  comm.,  1993).  Since  the 
1850's,  however,  the  amount  and  extent 
of  suitable  habitat  for  the  delta  smeU  has 
declined  dramatically.  The  advent  in 
1853  of  hydraulic  mining  in  the 
Sacramento  and  San  Joaquin  Rivers  led 
to  increased  siltation  and  alteration  of 
the  circulation  patterns  of  the  Estuary 
(Nichols  et  al.  1986,  Monroe  and  Kelly 
1992).  The  reclamation  of  Merritt  Island 
for  agricultiual  purposes  in  the  same 
year  marked  the  beginning  of  the 
present-day  cumulative  loss  of  94 
percent  of  the  Estuary's  tidal  marshes 
(Nichols  et  al.  1986,  Monroe  and  Kelly 
1992). 

In  addition  to  this  degradation  and 
loss  of  estuarine  habitat,  the  delta  smelt 
has  been  increasingly  subject  to 
entrainment,  upstream  or  reverse  flows 
of  waters  in  the  Delta  and  San  Joaquin 
River,  and  constriction  of  habitat  in  the 
less  productive,  deep-water  river  • 
channels  of  the  Delta  (Moyle  et  al. 
1992).  These  adverse  conditions  are 
primarily  a  result  of  the  steadily 
increasing  proportion  of  water  diverted 
from  the  Deha  by  the  Federal  and  State 
water  projects  (Monroe  and  Kelly  1992), 
Water  deUvery  through  the  Federal 


Central  Valley  Project  (CVP)  began  in 
water  year  1940.  The  State  Water  Project 
(SWP)  began  delivering  water  in  1968. 
However,  the  proportion  of  fresh  water 
being  diverted  has  increased  since  1983 
and  has  remained  at  high  levels  (Moyle 
et  al.  1992).  A  reladonship  has  been 
found  between  the  number  of  juvenile 
delta  smelt  salvaged  at  the  State  and 
Federal  pumps  and  both  the  percent  of 
inflow  diverted  and  total  Delta  outflow 
(California  Department  of  Water 
Resources  and  Bureau  of  Reclamation 
1994).  The  high  proportion  of  fresh 
water  exported  has  exacerbated  the 
tdready  harsh  environmental  conditions 
experienced  by  the  delta  smelt  during 
the  recent  6-year  drought  (1987-1992), 
The  March  5. 1993  (58  FR  12854).  final 
rule  listing  the  delta  smelt  as  a 
threatened  species  describes  in  detail 
the  factors  that  have  led  to  this  species' 
decline. 

Previous  Service  Action 

In  the  January  6, 1989  (54  FR  554), 
Animal  Notice  of  Review,  the  Service 
included  the  delta  smelt  as  a  category  1 
candidate  species.  Category  1  includes 
species  for  which  data  in  the  Service's 
possession  are  sufficient  to  support 
proposals  for  listing.  On  June  29. 1990. 
the  Service  received  a  petition  dated 
June  26. 1990.  from  Dr.  Don  C.  Erman^ 
President-Elect  of  the  California-Nevada 
Chapter  of  the  American  Fisheries 
Society,  to  list  the  delta  smelt  as  an 
endangered  species  and  designate  its 
critical  habitat.  The  Service  made  a  90- 
day  finding  that  substantial  information 
had  been  presented  indicating  that  the 
petitioned  action  may  be  warranted  and 
announced  this  decision  in  the  Federal 
Register  on  December  24, 1990  (55  FR 
52852).  On  October  3, 1991  (56  FR 
50075),  the  Service  pubUshed  a 
proposal  to  list  the  delta  smelt  as  a 
threatened  species  and  to  designate 
critical  habitat.  This  proposed  rule 
constituted  the  12-month  petition 
finding  in  accordance  with  section 
4(b)(3)(B)  of  the  Act. 

Critical  habitat  was  proposed  for  areas 
of  aU  water  and  all  submerged  lands 
below  ordinary  high  water  and  the 
entire  water  column  bounded  by  and 
contained  within  Suisun  Bay  (including 
the  contiguous  Grizzly  and  Honker 
Bays),  the  length  of  Montezuma  Slough, 
portions  of  the  Sacramento  River, 
portions  of  the  Sacramento-San  Joaquin 
Delta,  portions  of  the  San  Joaquin  River, 
and  the  contiguous  water  bodies  in 
between  (a  complex  of  bays,  dead-end 
sloughs,  channels  tj-pically  less  than 
foiu-  meters  deep,  marshlands,  etc.), 
contained  in  the  State  of  California.  The 
public  comment  period  opened  on  the 
dale  of  publication  of  the  proposed  rule 
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(October  3, 1991)  and  closed  on  January 
31   1992. 

On  December  19. 1991  (56  FR  65877). 
the  Service  published  a  notice  of  public 
hearing  on  the  proposed  rule  to  be  held 
in  three  locations  in  California.  Public 
hearings  were  conducted  on  January  9, 
1992,  in  Sacramento;  on  January  14, 

1992.  in  Santa  Monica;  and  on  January 
16, 1992.  in  Visalia. 

The  final  rule  listing  the  delta  smelt 
as  a  threatened  species  was  published 
on  March  5, 1993  (58  FR  12854).  In  the 
final  rule,  the  Service  postponed  the 
decision  on  critical  habitat  designation. 
At  that  time,  the  economic  analysis 
necessary  to  determine  critical  habitat 
was  still  in  progress.  On  March  16.  1993 
(58  FR  14199).  the  Service  reopened  the 
pubUc  comment  period  until  April  30. 

1993,  to  allow  the  Service  to  consider 
any  economic  or  biological  information 
that  previously  had  not  been  submitted. 

Revisions  to  the  October  3, 1991, 
Critical  Habitat  Propdsal 

The  Service  published  a  revision  to 
the  October  3. 1991.  proposed  rule  to 
designate  critical  habitat  for  the  delta 
smelt  on  January  6, 1994  (59  FR  852).  ■ 
The  revision  was  based  primarily  on 
information  gathered  by  the  California 
Department  of  Fish  and  Game  (Dale 
Sweetnam.  California  Department  of 
Fish  and  Game,  pers.  comm..  1993)  and 
the  University  of  CaUfomia.  Davis  (Lesa 
Meng,  U.S.  Fish  and  Wildlife  Service 
pers.  comm.,  1993).  This  information 
showed  that  in  1993.  delta  smelt 
spawned  in  the  Sacramento  River,  at 
least  as  far  upstream  as  the  City  of 
Sacramento  and  in  tidally-influenced 
shallow  freshwater  sloughs  (Dale 
Sweetnam.  pers.  comm..  1993).  In  1991, 
when  delta  smelt  had  all  but 
disappeared  from  Suisim  Marsh, 
relatively  large  numbers  of  delta  smelt 
were  caught  in  Suisun  Slough,  as  far 
upstream  as  Suisun  City  (Lesa  Meng, 
pers.  comm.,  1993).  The  revised  rule 
proposed  to  expajid  the  geographic 
extent  of  critical  habitat  to  include 
additional  areas  now  knovm  to 
constitute  important  spawning  habitat. 

In  addition,  in  an  April  23, 1993. 
letter  received  during  the  public 
comment  period,  the  Environmental 
Protection  Agency  (EPA)  requested  that 
new  scientific  information  presented  in 
its  draft  proposed  Bay/Delta  water 
quality  standards  be  considered  in  the 
Service's  designation  of  critical  habitat. 
The  water  quality  standards  were  to 
apply  to  the  siu'face  waters  of  the 
Sacramento  River,  San  Joaquin  River, 
and  San  Francisco  Bay  and  Delta  of  the 
State  of  California  (Bay /Delta)  pursuant 
to  section  303  of  the  Clean  Water  Act 
(CWA).  As  a  result  of  EPA's  analysis 


constituent  ele 
The  proposed  c: 
revised  therefo 
upstream  spa 


respecting  the  n  timber  of  days  that  low- 
salinity  water  was  historically  located  at 
three  locations  iQ  the  Estuary,  the 
Service  refined  t^e  description  of  the 

nts  for  the  delta  smelt 
ical  habitat  was 
to  encompass 
g  habitats  and  to 
better  define  conktituent  elements 
necessary  to  prol  ect  those  areas 
essential  to  the  recovery  of  the  species 
Comment  on  the  revised  proposal  arni 
its  draft  econom  c  analysis  was 
solicited. 

On  the  same  d  ite  that  the  Service 
published  its  rev  ised  critical  habitat 
rule,  the  Service  proposed  the 
Sacramento  splil  ail  (Pogonichthys 
macrolepidotus)  as  a  threatened  species 
and  EPA  publist  ed  its  proposed  rule  to 
establish  water  c  uality  standards  for 
surface  waters  o  the  Sacramento  River. 
San  Joaquin  Riv(  r,  and  San  Francisco 
Bay  and  Delta  pi  xsuant  to  section  303 
of  the  CWA.  The  se  water  quality 
standards  are  m(  ant  to  protect  the 
estuary  as  a  who  e,  and  therefore 
contain  more  thi  n  the  salinity  criterion 
EPA's  water  qua  ity  proposal  also 
includes  salmon  smolt  survival  criteria 
to  protect  fish  m  gration  and  cold 
freshwater  habitat  designated  uses  ip 
the  estuary  in  its  January  6, 1994,  rule, 
along  with  propi  ised  striped  bass 
spaurning  criteri  i. 


Designation  o 
time  is  part  of  a 


critical  habitat  at  this 
:oordinated  effort 


between  the  Ser  rice,  EPA,  National 
Marine  Fisheriei  Service  (NMFS),  and 
the  Bureau  of  Re  clamation  (Bureau) 
(collectively,  "C  ub  Fed")  to  protect  and 
recover  the  delti  smelt  and  the  Estuary 
ecosystem 


Relationship 
Service  and  EP^ 


Be  ween 


Fish  and  Wildlife 
Actions 


The  Service  ai  id  EPA  recognized  that 
their  proposed  r  jgulatory  actions  (e.g., 
delta  smelt  criti(  al  habitat  and  EPA's 
water  quality  stj  ndards)  overlapped 
biologically  and  economically.  As  such, 
both  agencies  w  )rked  closely  to  provide 
a  comprehensiv  i,  ecosystem-based 
approach  for  th«  protection  of  the  fish 
and  wildlife  resi  »urces  of  the  Estuary. 
This  coordin3ti(  n  has  resulted  in 
regulatory  actioi  is  that  are  integrated  in 
both  substance  (  nd  timing. 

Biologically.  I  le  critical  habitat 
designation  for  he  delta  smelt  and  the 
salinity  criteria  vithin  EPA's  water 
quality  standarc  s  are  directly  related. 
Specifically,  sal  nities  of  2  ppt  in 
Suisun  Bay  wen !  identified  as  a  primary 
constituent  elen  ent  in  the  October  3, 
1991,  critical  ha  jitat  proposal. 
Subsequent  scie  ntific  publications 
indicate  that  salnities  associated  with 
the  distribution  of  delta  smelt  may 


provide  the  best  basis  for  settmg 
standards  for  many  species  that  are 
affected  by  freshwater  discharge  bom 
the  Estuary  (Moyle  et  al  1992.  San   • 
Francisco  Estuary  Project  1993) 
Favorable  conditions  from  February 
through  June  are  important  to  the 
abundance  and  reproductive  success  of 
almost  all  species  that  live  m  or  migrate 
through  the  upper  Estuary  Because 
EPA's  water  quality  standards  address 
the  location  of  2  ppt  salinities  from 
February  to  Jime,  its  standards  will 
address  certain  critical  habitat  (water 
quality)  requirements  for  delta  smelt 

In  the  text  of  the  January.  6. 1994, 
proposed  rule  to  designate  critical 
habitat  for  the  delta  smelt,  the  Service 
identified  specific  salinity  criteria 
required  to  maintain  habitat  for  delta 
smelt  through  its  entire  hfe  cycle  These 
criteria  had  been  determined  in 
coordination  with  EPA  in  preparation  of 
its  proposed  water  quality  standards 
Subsequent  to  publication  of  the  critical 
habitat  proposed  rule,  the  Service 
received  many  comments  objecting  to 
the  specificity  of  the  salinity  criteria 
During  numerous  discussions  with 
interested  parties  (and  in  the  following 
response  to  comments),  Service  staff 
have  explained  that  the  detailed 
discussion  within  the  text  of  the 
proposed  rule  was  meant  to  clearly 
describe  the  need  for  including  a  water 
quality  criterion  specific  to  salinity  as 
one  primary  constituent  element  The 
actual  regulation  that  was  proposed  for 
publication  in  the  Code  of  Federal 
Regulations,  however,  was  much  less 
specific  as  to  allow  broad  fiexibihty  in 
implementation  of  the  provisions  of  the 
Act  Therefore,  to  clarify  the  Service's 
intent  to  preserve  the  flexibility 
inherent  in  implementation  of  the 
section  7  regulations,  the  following 
discussion  of  the  primary  constituent 
elements  necessary  to  define  delta  smelt 
critical  habitat,  is  general  in  scope 
However,  the  Service  has  coordinated 
carefully  and  extensively  with  EPA  to 
ensure  that  EPA's  final  rule 
promulgating  Water  Quality  Standards 
for  Surface  Waters  of  the  Sacramento 
River,  San  Joaquin  River,  and  San 
Francisco  Bay  and  Delta  of  the  State  of 
California  affords  sufficient  protection 
to  further  the  recovery  of  Jlhe  delta 
smelt.  EPA's  final  rule  is  published  in 
this  same  Federal  Register,  in  a  separate 
part.  In  its  proposed  rule.  EPA  requested 
that  specific  comments  be  submitted  on 
several  issues,  including  the  possibihtv 
of  modifying  the  Sacramento  River 
Index  for  the  purposes  of  developing  *he 
salinity  criteria,  alternative  approaches 
to  the  averaging  period  used  m  its 
proposed  salinity  cnteria.  and 
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evaluation  of  the  merits  of  the  use  of 
different  forms  of  confidence  intervals 
with  the  proposed  criteria.  In 
developing  this  final  rule,  the  Service 
has  considered  all  such  comments. 
These  issues  also  were  discussed  with 
EPA  in  regard  to  the  development  of  its 
water  quality  standards  and  the 
Service's  section  7  consultation  with 
EPA  on  promulgation  of  these 
standards. 

Section  7  of  the  Act  requires  that  all 
Federal  agencies  ensure  that  their 
actions  do  not  jeopardize  the  continued 
existence  of  Usted  species  or  adversely 
modify  designated  critical  habitat. 
EPA's  action  in  promulgating  water 
quality  standards  must  comply  with  the 
section  7  consultation  requirement. 

Deanition  of  Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as  "(i)  the  specific 
areas  within  the  geographical  area 
occupied  by  the  species  at  the  time  it  is 
fisted  *  *  *  on  which  are  found  those 
physical  or  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  which  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  the  species  at  the  time  it  is  fisted 
*  *  *  upon  a  determination  *  •  •  that 
such  areas  are  essential  for  the 
conservation  of  the  species."  The  term 
"conservation",  as  defined  in  section 
3(3)ofthe  Act,  means"*  *   "to  use  and 
the  use  of  all  methods  and  procedures 
which  are  necessary  to  bring  an 
endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary  "  With  recovery, 
no  protection  from  the  Act  is  necessary 
Therefore,  areas  designated  as  critical 
habitat  must  contain  those  physical  or 
biological  features  essential  to  recover  a 
species  to  the  point  that  it  no  longer 
requires  protection  under  the  Act  and 
can  be  removed  from  the  list  of 
endangered  and  threatened  species. 
Section  3(c)  further  states  that  in  most 
cases  the  entire  range  of  a  species 
should  not  be  encompassed  within 
critical  habitat.  Areas  outside  the 
present  geographic  range  may  be 
included  as  critical  habitat  if  a  species' 
present  range  would  be  inadequate  to 
ensure  conservation  of  the  species. 

Role  in  Species  Conservation 

Use  of  the  term  "conservation"  in  the 
definition  of  critical  habitat  indicates 
that  its  designation  should  identify 
areas  that  may  be  needed  for  a  species' 
recovery  and  delisting. 

The  designation  of  critical  habitat  will 
not.  in  itself,  lead  to  recovery,  but  is  one 


of  several  measures  available  to 
contribute  to  a  species'  recovery 
Critical  habitat  helps  focus  conservation 
activities  by  identifying  areas  that 
contain  essential  habitat  features 
(primary  constituent  elements) 
regardless  of  whether  or  not  they  are 
currently  occupied  by  the  listed  species, 
thus  alerting  the  public  to  the 
importance  of  an  area  in  the 
conservation  of  a  fisted  species.  Critical 
habitat  also  identifies  areas  that  may 
require  special  management  or 
protection.  Critical  habitat  receives 
protection  under  section  7  of  the  Act 
with  regard  to  actions  carried  out. 
funded,  or  authorized  by  Federal 
agencies.  Section  7  requires  that  Federal 
agencies  consult  on  actions  that  may 
affect  critical  habitat  to  ensure  that  their 
actions  are  not  likely  to  destroy  or 
adversely  modify  critical  habitat.  This 
additional  protection  to  a  species' 
habitat  may  actually  shorten  the  time 
needed  to  achieve  recovery  Aside  from 
this  added  protection  provided  by 
section  7,  the  Act  does  not  provide  other 
direct  forms  of  protection  to  lands 
designated  as  critical  habitat. 

Designating  critical  habitat  does  not 
create  a  management  plan,  estabfish 
numerical  population  goals,  prescribe 
specific  management  actions  (inside  or 
out  of  critical  habitat),  nor  does  it  have 
a  direct  effect  on  areas  not  designated  as 
critical  habitat.  Specific  management 
recommendations  for  critical  habitat  are 
more  appropriately  addressed  in 
recovery  plans,  management  plans,  and 
section  7  consultations. 

Critical  habitat  identifies  specific 
areas  essential  to  the  conservation  of  a 
species.  Areas  with  one  or  more 
essential  features  but  not  currently 
containing  all  of  the  features  and  areas 
having  the  capability  to  provide 
essential  features  m  the  future,  may  be 
required  for  the  long-term  recovery  of 
the  species.  This  may  be  so  particularly 
in  certain  portions  of  its  range. 
However,  not  all  areas  containing  all 
features  of  a  listed  species'  habitat  are 
necessarily  essential  to  the  species' 
recovery.  Areas  not  included  in  critical 
habitat  that  contain  one  or  more  of  the 
essential  elements  are  still  important  to 
a  species'  conservation  and  may  be 
addressed  under  other  facets  of  the  Act 
and  other  conservation  laws  and 
regulations.  All  designated  areas  also 
may  be  of  considerable  value  in 
maintaining  ecosystem  integrity  and 
supporting  other  species. 

Designation  of  critical  habitat  may  be 
reevaluated  and  revised,  at  any  time, 
when  new  information  indicates  that 
changes  are  warranted.  The  Service  may 
revise  critical  habitat  if  management 
plans,  recovery  plans,  or  other 


conservation  strategies  are  developed 
and  fully  implemented,  reducing  the 
need  for  the  additional  protection 
provided  by  criUcal  habitat  designaUon. 
For  example,  after  the  draft  Delta  Native 
Fishes  Recovery  Plan  (Recovery  Plan)  is 
finalized  or  the  State  promulgates  more 
protective  water  quafity  standards  for 
the  Estuary  than  axe  currently  in  place, 
land  and  water  management  agencies 
may  provide  increased  protection  for 
the  deha  smelt.  If  these  protection 
measures  are  implemented,  the  Service 
may  revise  its  critical  habitat 
designation. 

Primary  Constituent  Elements 

In  determining  which  areas  to 
designate  as  critical  habitat,  the  Service 
considers  those  physical  and  biological 
features  that  are  essential  to  a  species' 
conservation  (50  CFR  424.12(b)).  The 
Service  is  required  to  fist  the  known 
primary  constituent  elements  together 
with  a  description  of  any  critical  habitat 
that  is  proposed.  Such  physical  and 
biological  features  (i.e.,  primary 
constituent  elements)  include,  but  are 
not  fimited  to.  the  following: 

(1)  Space  for  individual  and 
populaUon  growth,  and  for  normal 
behavior; 

(2)  Food,  water,  air,  light,  minerals,  or 
other  nutritional  or  physiological 
reouirements; 

(3)  Cover  or  shelter; 

(4)  Sites  for  breeding,  reproduction, 
rearing  of  offspring,  germination,  or 
seed  dispersal;  and 

(5)  Generally,  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

The  primary  constituent  elements 
essential  to  the  conservation  of  the  delta 
smelt  are  physical  habitat,  water,  river 
flow,  and  salinity  concentrations 
required  to  maintain  delta  smelt  habitat 
for  spawning,  larval  and  juvenile 
transport,  rearing,  and  adult  migration. 

The  primary  constituent  elements  are 
organized  by  habitat  conditions  required 
for  each  life  stage.  The  specific 
geographic  areas  and  seasons  identified 
for  each  habitat  condition  represent  the 
maximum  possible  range  of  each  of 
these  conditions.  Depending  on  the 
water-year  type  (i.e.,  wet,  above  normal, 
normal,  below  normal,  dry,  critically 
dry),  each  of  the  habitat  conditions 
sjjecified  below  requires  fluctuation 
(wi  thin-year  and  between -year)  in  the 
placement  of  the  2  ppt  isohaline  (a  line 
drawn  to  connect  all  points  of  equal 
safinity)  around  three  historical 
reference  points.  These  three  historical 
reference  points  are  the  Sacramento-San 
Joaquin  River  confluence,  the  upstream 
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limit  of  Suisun  Bay  at  Chipps  Island, 
and  in  the  middle  of  Suisun  Bay  at  Roe 
Island.  The  actual  number  of  days  that 
the  2  ppt  isohaline  is  maintained  at  the 
three  points  varies  according  to  water- 
year  type. 

In  addition,  to  maintain  habitat 
conditions  necessary  to  achieve 
recovery  of  the  delta  smelt,  the  niunber 
of  days  at  each  reference  point  must 
simulate  a  level  of  water  project 
development  equivalent  to  that  which 
historically  existed  in  1968.  A  1968 
level  of  development  represents  a 
period  of  time  before  Delta  outflow  was 
aHiected  by  the  SWP  and  the  delta  smelt 
was  abundant.  This  year  (1968)  falls 
within  the  time  period  identified  by  the 
Delta  Native  Fishes  Recovery  Team  as 
having  had  appropriate  hydrologic 
conditions  that  would  allow  recovery  of 
the  delta  smelt  Additionally,  on  June 
IS,  1994,  the  Regional  Director  signed 
an  Interagency  Statement  of  Principles 
among  the  Service,  NMFS,  and  EPA 
(Plenert.  FuUerton.  and  Seraydarian,  in 
litt.  1994)  stating,  in  part,  despite  the 
ejects  of  the  water  projects  that  were 
operating  at  that  time,  the  Estuary 
ecosystem  and  its  anadromous  and 
resident  fisheries  were  relatively   - 
healthy  during  the  years  between  1960 
and  1970. 

Further,  to  maintain  suitable  habitat 
conditions  for  recovery  of  the  delta 
smelt,  the  natiirally-occurring  variability 
foimd  in  healthy  estuarine  ecosystems 
must  be  preserved  for  the  foUov^ng 
reasons— (1)  temporal  and  spatial 
variability  of  the  2  ppt  isohaline  will  be 
the  most  effective  deterrent  to  further 
invasion  of  newly  introduced  species 
and  continued  competition  by  those  that 
are  already  established,  (2)  placement  of 
the  2  ppt  isohaline  in  Suisvm  Bay  will 
produce  the  high  phytoplankton  and 
zooplankton  densities  that  characterize 
most  healthy  estuarine  ecosystems,  and 
(3)  variability  is  needed  to  simulate 
natural  processes  and  historical 
conditions. 

The  primary  constituent  elements  for 
the  delta  smelt  are: 

Spawning  Habitat — Delta  smelt  adults 
seek  shallow,  fresh  or  slightly  brackish 
backwater  sloughs  and  edgewaters  for 
spawning.  To  ensure  egg  hatching  and 
larval  viability,  spawning  areas  also 
must  provide  suitable  water  quality  (i.e., 
low  Concentrations  of  pollutants)  and 
substrates  for  egg  attachment  (e.g., 
submerged  tree  roots  and  branches  and 
emergent  vegetation).  Specific  areas  that 
have  been  identified  as  important  delta 
smelt  spawning  habitat  include  Barker, 
Lindsey,  Cache,  Prospect,  Georgiana, 
Beaver,  Hog,  and  Sycamore  sloughs  and 
the  Sacramento  River  in  the  Delta,  and 
tributaries  of  northern  Suisun  Bay.  The 
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spawning  season  varies  from  year  to 
year  and  may  start  as  early  as  December 
and  extend  imt^  July.  • 
Larval  and  fi^eniie  Transport— To 
smelt  larvae  are 
the  area  where  they  are 
)w,  productive  rearing 
it,  the  Sacramento  and 
irs  and  their  tributary 
protected  from 
ice  (e.g.,  sand  and 
liking,  dredging,  and 
)tection  and 
id  flow  disruption  (e.g., 
that  result  in 
in-channel  barriers  or 
juate  river  flow  is 
isport  larvae  from 
upstream  spawfiing  areas  to  rearing 
habitat  in  Suisun  Bay.  Additionally, 
river  flow  mustjbe  adequate  to  prevent 
interception  of  arval  transport  by  the 
State  and  Fedei  d  water  projects  and 
smaller  agricull  ural  diversions  in  the 
Delta.  To  ensui  5  that  suitable  rearing 
habitat  is  avail)  ble  in  Suisun  Bay,  the  2 
ppt  isohaline  n  ust  be  located  westward 
of  the  Sacramei  ito-San  Joaquin  River 
confluence  dui  Bg  the  period  when 
larvae  or  juveniles  are  being 
transported,  according  to  the  historical 
salinity  conditions  which  vary 
according  to  water-year  type.  Reverse 
flows  that  maintain  larvae  upstream  in 
deep-channel  r^ons  of  low 
productivity  and  expose  them  to 
lerfere  with  these 
;ments.  Suitable  water 
provided  so  that 
>t  impaired  by  pollutant 
concentrations!  The  specific  geographic 
area  important |for  larval  tiansport  is 
confined  to  walers  contained  within  the 
legal  boundary]  of  the  Delta.  Suisun  Bay, 
and  Montezunaa  Slough  and  its 
tributaries.  The  specific  season  when 
habitat  conditions  identified  above  are 
important  for  s  iiccessful  larval  transport 
varies  from  yej  r  to  year,  depending  on 
when  peak  spa  ivning  occurs  and  on  the 
water-year  typf.  The  Service  identified 
situations  in  trte  biological  opinion  for 
the  delta  smelt  (1994)  where  additional 
flows  might  be  required  in  the  July- 
August  period  to  protect  delta  smelt  that 
were  present  ii  i  the  south  and  central 
Delta  from  beii  ig  entrained  in  the  State 
and  Federal  pi  iject  pumps,  and  to  avoid 
jeopardy  to  th(  species.  The  long-term 
biological  opir  ion  on  CVP-SWP 
operations  wil  identify  situations 
where  additioiial  flows  may  be  required 
after  the  Febrimry  through  June  period 
identified  by  ^A  for  its  water  quality 
standards  to  ptotect  delta  smelt  in  the 
south  and  cenk'al  Delta. 

Rearing  Haiaftat— Maintenance  of  the 
2  ppt  isohalim  according  to  the 
historical  salii  ity  conditions  described 
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above  and  suitable  wrater  quality  Oow 
.concentrations  of  pollutants)  writhin  the 
Estuary  is  necessary  to  provide  delta 
smelt  larvae  and  juveniles  a  shallow, 
protective,  food-rich  environment  in 
which  to  mature  to  adulthood.  This 
placement  of  the  2  ppt  isohaline  also 
serves  to  protect  larval,  juvenile,  and 
adult  delta  smelt  from  entrainment  in 
the  State  and  Federal  water  projects.  An 
area  extending  eastward  from  Carquinez 
Strait,  including  Suisun  Bay,  Grizzly 
Bay,  Honker  Bay,  Montezuma  Slough 
and  its  tributary  sloughs,  up  the 
Sacramento  River  to  its  confluence  vrith 
Three  Mile  Slough,  and  south  along  the 
San  Joaquin  River  including  Big  Break, 
defines  the  specific  geographic  area 
critical  to  the  maintenance  of  suitable 
rearing  habitat.  Three  Mile  Slough 
represents  the  approximate  location  of 
the  most  upstream  extent  of  tidal 
excursion  when  the  historical  salinity 
conditions  described  above  are 
implemented.  Protection  of  rearing 
habitat  conditions  may  be  required  from 
the  beginning  of  February  through  the 
summer. 

Adult  Migration — Adult  delta  smelt 
must  be  provided  unrestricted  access  to 
suitable  spawning  habitat  in  a  period 
that  may  extend  from  December  to  July. 
Adequate  flow  and  suitable  water 
quality  may  need  to  be  maintained  to 
attract  migrating  adults  in  the 
Sacramento  and  San  Joaquin  River 
channels  and  their  associated 
tributaries,  including  Cache  and 
Montezuma  sloughs  and  their 
tributaries.  These  areas  also  should  be 
protected  from  physical  disturbance  and 
flow  disruption  during  migratory 
periods. 

To  conserve  the  delta  smelt,  this  final 
rule  designates  critical  habitat  in  an  area 
encompassing  the  specific  habitat 
conditions  required  by  each  life  stage 
identified  above.  Accordingly,  critical 
habitat  is  designated  in  the  following 
geographic  area — areas  of  all  water  and 
all  submerged  lands  below  ordinary 
high  water  and  the  entire  water  column 
boimded  by  and  contained  in  Suisun 
Bay  (including  tlfc  contiguous  Grizzly 
and  Honker  Bays);  the  length  of 
Goodyear,  Suisun,  Cutoff,  First  Mallard 
(Spring  Branch),  and  Montezuma 
sloughs;  and  the  existing  contiguous 
waters  contained  within  the  Delta. 
Thus,  critical  habitat  for  the  delta  smelt 
is  contained  within  Contra  Costa, 
Sacramento,  San  Joaquin,  Solano,  and 
Yolo  Counties,  California.  The 
"Regulation  Promulgation"  section 
provides  a  precise  metes  and  bounds 
description  of  critical  habitat  designated 
for  the  delta  smelt. 


Effects  of  Critical  Habitat  Designation 

Section  4(b)(6)  of  the  Act  requires  for 
any  proposed  or  final  regulation  that 
designates  critical  habitat  a  brief 
description  and  evaluation  of  those 
activities  (pubfic  or  private)  that  may 
adversely  modify  such  habitat  or  may  be 
affected  by  such  designation.  At  the 
time  of  preparation  of  the  revised 
proposed  rule,  the  Service  identified  the 
following  list  of  proposed  or  ongoing 
actions  whose  effects  likely  would 
jeopardize  the  delta  smelt  and  adversely 
modify  or  destroy  its  critical  habitat — 
Central  Valley  Project  operations.  State 
Water  Project  operations,  deep  water 
navigation  channel  dredging, 
reoperation  of  Folsom  Dam,  Oroville 
Dam,  and  Auburn  Dam,  Central  Valley 
and  State  Water  Project  Wheeling 
Purchase  Agreement,  San  Joaquin 
Valley  Drainage  Program,  Cential  Valley 
Project  water  corftract  renewals,  petition 
by  the  Bureau  for  a  change  in  diversion 
point.  South  Delta  Water  Management. 
South  Delta  Temporary  Barriers  Project, 
Stanislaus-Calaveras  River  Basin  Water 
Use  Program,  Phases  3  and  4  of  the 
Suisim  Marsh  Project,  North  Delta 
Water  Management  Project,  West  Delta 
Water  Management  Project,  Delta 
Wetlands  Water  Storage  Project,  Los 
Banos  Grandes  Reservoir,  Los  Vaqueros 
Reservoir,  Kem  Water  Bank,  full 
operation  of  four  State  Water  Project 
pumps,  entrainment  of  fish  and  thermal 
pollution  by  industry  (e.g.,  power 
generation  facihties),  lu^ban  or 
agricuhural  nonpoint  contaminant 
discharges,  in-Delta  and  Suisun  Marsh 
water  diversion.  Phase  2  of  the  Coastal 
Aqueduct,  and  the  Deha  Levee 
Subvention  Program.  Since  publication 
of  the  revised  proposed  rule,  the  Service 
has  determined  through  section  7 
consultations  that  the  South  Delta 
Temporary  Barriers  Project,  deep  water 
navigation  channel  dredging,  Los 
Vaqueros  Reservoir  Project,  and  Phase  2 
of  the  Coastal  Aqueduct  Project  will  not 
jeopardize  the  delta  smelt. 

The  proposed  rule  to  revise  the 
critical  habitat  designation  did  not 
identify  any  proposed  actions  that  might 
jeopardize  the  delta  smelt  without 
adversely  affecting  critical  habitat.  In, 
the  revised  proposed  rule,  the  Service 
did  identify  (based  on  section  7 
consultation  experiences)  five  activities 
that,  depending  on  the  season  of 
construction  and  scale  of  the  project, 
might  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
without  necessarily  jeopardizing  the 
continued  existence  of  the  delta  smelt. 
These  activities  were: 

(1)  Sand  and  gravel  extraction  in  river 
channels  or  marshes; 


(2)  Diking  wetlands  for  conversion  to 
farmland  and  dredging  to  maintain 
these  dikes; 

(3)  Levee  maintenance  and  bank- 
protection  activities,  such  as  riprapping, 
removal  of  vegetation,  and  placement  of 
dredged  materials  on  levees  of  banks; 

(4)  Operation  of  the  Montezuma 
Slough  Control  Structure;  and 

(5)  Bridge  and  marina  construction. 
Construction  and  implementation  of 

each  of  these  five  actions  requires 
authorization  by  the  Army  Corps  of 
Engineers  (Corps)  pursuant  to  section  10 
of  the  Rivers  and  Harbors  Act  of  1899 
and  section  404  of  the  CWA  and 
therefore  are  considered  Federal  actions. 
In  a  section  7  consultation  with  the 
Bureau  and  the  California  Department  of 
Fish  and  Game,  California  Department 
of  Wafer  Resources  (DWR).  the  Service 
reviewed  the  operation  of  the 
Montezuma  Slough  Control  Structure 
for  effects  on  delta  smelt.  As  a  resuh. 
DWR  and  the  Bureau  sponsored  an 
investigation  of  the  effects  of  the 
operation  of  the  Structtire  on  delta 
smelt,  and  DWR  committed  to  operate 
the  gates  only  as  required  to  meet 
existing  Suisun  Marsh  salinity 
standards.  When  not  operating,  the  gates 
on  the  Structure  will  remain  in  the 
raised  position.  The  effect  of  gate 
operation  on  delta  smelt  is  currenUy 
being  studied,  and  the  Service  will 
make  a  determination  on  the  Structure's 
operations  in  the  near  future.  As  to  the 
other  actions,  the  Service  will  consult 
with  the  Corps  as  these  actions  arise. 

On  February  4,  1994,  subsequent  to 
the  publication  of  the  January  6, 1994, 
revised  proposed  rule  to  designate 
critical  habitat,  the  Service  transmitted 
to  the  Bureau  a  jeopardy  biological 
opinion  on  the  combined  operation  of 
the  Federal  and  State  Water  Projects  on 
the  delta  smelt  through  February  1995. 
In  the  1994  biological  opinion,  the 
Service  determined  that  the  proposed 
operation  of  the  Federal  and  State  Water 
Projects  likely  would  jeopardize  the 
continued  existence  of  the  delta  smelt 
and  would  destroy  or  adversely  modify 
proposed  critical  habitat.  This  one-year 
opinion  did  not  recommend  a 
reasonable  and  prudent  alternative  that 
distinguished  between  the  number  of 
days  of  compliance  with  the  2  ppt 
criteria  to  avoid  jeopardy  and  the 
number  of  days  of  compliance  that 
would  have  been  required  to  avoid 
desti-uction  or  adverse  modification  of 
proposed  critical  habitat.  The  Service 
acknowledges  that  such  a  distinction 
may  be  appropriate  in  future  biological 
opinions. 

Any  possible  revisions  to  the 
biological  opinion  will  recognize  three 
major  initiatives  that  will  shape  the 


dynamics  of  future  estuarine  conditions 
for  delta  smeh.  First,  in  accordance  with 
a  Framework  Agreement  (1994)  between 
the  Governors  Water  PoHcy  Council  of 
the  State  of  California  (Council)  and 
Club  Fed,  the  State  Board  will  seek 
agreement  virith  DWR  and  the  U.S. 
Department  of  the  Interior  to  operate  the 
SWP  and  CVP  to  make  an  equitable 
contribution  to  meeting  the  revised 
water  quaUty  standards  beginning 
calendar  year  1995.  The  Board  will  seek 
this  agreement  while  they  are  working 
on  a  water  rights  decision  to  allocate 
responsibility  among  water  rights 
holders  in  the  Bay-Delta  watershed. 
Second,  section  7(a)(1)  of  the  Act 
imposes  an  affirmative  obligation  on 
Federal  agencies  to  carry  out  programs 
for  the  conservation  (recovery)  of  listed 
species.  With  the  forthcoming  issuance 
of  a  Delta  Native  Fishes  Recovery  Plan, 
currently  in  preparation,  the  Service 
expects  tiiat  local.  State,  and  Federal 
agencies  will  fulfill  their  responsibilities 
by  assisting  in  the  completion  of  tasks 
and  objectives  in  the  plan.  Third,  and 
related  to  number  two,  the  scheduled 
renewal  of  water  contracts  (i.e., 
reopened  or  expired  Federal  Energy 
Regulatory  Commission  (FERC)  licenses, 
expired  CVP  water  contracts)  will 
provide  an  additional  opportunity 
under  sections  7(a)(1)  and  7(a)(2)  of  the 
Act  to  implenient  Recovery  Plan 
objectives  and  meet  EPA's  water  quaUty 
standards.  Collectively,  these  initiatives 
likely  will  result  in  a  phased 
improvement  to  water  quality  based 
habitat  requirements  for  the  delta  smelt. 
Accordingly,  the  Service  anticipates  that 
adverse  modification  or  destruction  of 
critical  habitat  will  be  avoided  by 
operation  of  the  CVP,  SWP,  and  other 
water  management  facilities  with 
implementation  of  the  above  described 
initiatives. 

Consideration  of  Economic  and  Other 
Factors 

Section  4(b)(2)  of  die  Act  requires  the 
Service  to  consider  economic  and  other 
relevant  impacts  of  specifying  any 
particular  area  to  be  included  within  the 
critical  habitat  boundary.  EPA.  in 
coordination  with  the  Service,  included 
an  analysis  of  the  effects  of  designation 
of  critical  habitat  for  the  delta  smelt  in 
its  draft  Regulatory  Impact  Assessment 
(RIA)  for  its  proposed  water  quality 
standards.  A  summary  of  that  analysis 
was  provided  in  the  revised  proposed 
rule  designating  critical  habitat  for  the 
delta  smeh  (59  FR  852). 

The  Service  stated  in  the  revised 
proposed  rule  that  if  the  final  economic 
analysis  substantially  differed  from  the 
draft  analysis  summarized  in  the  revised 
proposed  rule,  a  revised  analysis  would 
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be  made  ■vailable  for  public  comment 
No  opportunity  for  public  comment  was 
afforded  because  the  results  of  the  final 
economic  analysis  do  not  substantially 
differ  from  the  results  of  the  draft 
analysis. 

EPA's  econorhic  analysis  assumes  that 
the  economic  impact  of  restricting 
activities  associated  with  construction 
and  implementation  of  major  water 
projects  would  be  attributable  to  the . 
jeopardy  standard  imposed  by  listing 
the  delta  smelt  as  a  threatened  species, 
as  opposed  to  designation  of  critical 
habitat.  Specifically,  the  impacts  of 
designating  critical  habitat  are  in 
addition  to  the  economic  and  other 
impacts  attributable  to  (1)  Usting  of  the 
species.  (2)  economic  effects  resulting 
from  conservation  actions  takto  by 
other  Federal  agencies  under  section 
7(a)(1)  of  the  Act,  and  (3)  regulatory 
actions  required  by  other  laws. 

Section  9  of  the  Act  and  Service 
regulations  prohibit  the  taking  of  delta 
smelt  without  express  authorization 
from  the  Service.  Under  Service 
regulations,  "take"  may  include 
significant  habitat  modification  or 
degradation  that  actually  kills  or  injiu-es 
protected  species.  In  addition.  Federal 
agencies  miist  consult  with  the  Service 
to  ensure  that  their  actions  are  not  Ukely 
to  jeopardize  the  continued  existence  of 
the  hsted  species.  An  action  could 
jeopardize  the  existence  of  a  listed 
species  if  it  destroys  or  modifies  its 
habitat.  This  is  so  regardless  of  whether 
that  habitat  has  been  designated  as 
critical  habitat.  Therefore,  the  direct 
economic  and  other  impacts  resulting 
from  designation  of  criticah habitat  are 
relatively  small  because  the  Act 
provides  substantial  protection  to 
habitat  through  listing  of  the  species 
itself.  In  general,  designation  of  critical 
habitat  supplements  the  protection 
afforded  a  listed  species. 

The  RIA  concluded  that  economic 
costs  attributable  to  the  designation  of 
critical  habitat  for  the  delta  smelt  would 
be  relatively  small.  In  the  revised 
proposed  rule,  the  Service  determined 
that  economic  costs  would  be 
attributable  to  five  actions  (i.e.,  sand 
and  gravel  extraction,  diking  wetlands, 
levee  maintenance  and  bank  protection 
activities,  operation  of  the  Montezuma 
Slough  Control  Structure,  and  bridge 
and  marine  construction).  In  the  final 
RIA  prepared  by  EPA  (EPA  1994),  the 
economic  costs  attributable  to 
designation  were  from  the  same  five 
actions. 
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Economic  Impac  s  Attributable  Directly 
to  Critical  Habiti  t  Designation 

A  synopsis  of  I  le  economic  impacts 
associated  with  t  te  five  activities 
identified  by  the  (Service  includes: 

Sand  and  Gra}ifsl  Operations — Four 
aggregate  operate^  in  the  delta  may  be 
affected  by  the  designation  of  critical 
habitat.  Two  of  the  aggregate  operations 
in  the  Delta  are  located  in  San  Joaquin 
County,  which  has  a  total  of  eleven 
aggregate  sites.  Tne  estimated  value  of 
aggregate  production  for  San  Joaquin 
County  in  1986  Was  $13  million.  The 
foiu-  aggregate  op  srations  in  the  Delta 
that  could  be  aff(  cted  by  the  regulation 
produced  a  smal  {>ercentage  of 
California's  aggn  gate  in  1992,  which 
had  a  total  value  3f  $473  million.  The 
economic  impact  s  on  the  aggregate 
production  indui  try  resulting  from  the 
designation  of  cr  tical  habitat  likely  will 
be  minor,  given  tjie  relatively  small 
amount  of  sand  *id  gravel  production 
occurring  in  the  )elta. 

In  many  cases,  minor  changes  to  the 
timing  of  extract:  an  to  avoid  sensitive 
biological  period  t  will  minimize  the 
economic  effects  on  mining  activities. 
Mitigation  in  the  form  of  habitat 
replacement  mig  it  be  required  for 
operations  that  a  ay  result  in  the 
destruction  or  ad  /erse  modification  of 
critical  habitat.  C  asts  to  restore  1  acre  of 
wetlands  range  b  ;tween  $10,000  to 
$50,000.  Mitigati  m  costs  could  be 
reduced  if  low-c<  st  lands  were  acquired, 
and  levees' were    reached  to  flood  areas. 
For  some  tracts  a  '  land,  the  costs 
associated  with  r  (storing  wedands  may 
exceed  the  value  derived  from  the 
agricultural  actiV  ty,  in  which  case  the 
cost  attributable  I  o  critical  habitat 
woidd  be  the  los  in  agricultural 
income. 

Diking  and  Drldging  for  Agricultural 
Operations — ^Thcjugh  designation  of 
critical  habitat  foj-  the  delta  smelt  may 
require  implementation  of  best 
management  practices  and  a  3:1  ratio  of 
permanently  desiroyed  habitat  in 
proposed  project  ^reas,  the  economic 
impacts  of  restritiing  diking  and. 
dredging  operations  are  expected  to  be 
minimal.  For  example,  the  regulatory 
costs  (i.e..  with  critical  habitat 
designated)  assodiated  with  converting 
the  Little  HoUan^  Tract  in  the  Delta  to 
agricultural  uses  With  critical  habitat 
designated  would  be  the  cost  to  replace 
440  acres  of  habitat  at  a  3:1  ratio  (EPA 
1994).  The  expeobe  of  replacing  habitat 
would  iiiwly  exo  ed  the  economic 
returns  &t)m  agrii  :ultural  production  on 
this  tract,  which  fvas  historically 
planted  for  com.  foregone  income  from 
future  agricultur^  production  on  the 
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1,300  arable  acre  tract  would  amount  to 
$65,000  per  year. 

Levee  Maintenance — ^Between  1981- 
1991,  local  agencies  maintained  536.6 
miles  of  levee  in  the  Delta,  spending  an 
average  of  $1.24  million  per  mile  (H»A 
1994).  Approximately  41%  of  the  costs 
were  financed  through  State 
subventions.  The  costs  of  levee 
maintenance  are  not  expected  to 
increase  significantly  due  to  this  critical 
habitat  designation  because  Federal 
regulatory  agencies' currently  have 
timing  and  construction  restrictions  that 
generally  avoid  adverse  effects  to  the 
delta  smelt. 

Montezuma  Slough  Control  Structure 
Operations — ^The  economic  impacts 
associated  with  the  operation  of  the 
Montezuma  Slough  Control  Structure 
could  not  be  estimated  by  the  time  this 
final  rule  was  published.  In  response  to 
a  biological  opinion  issued  by  the 
USFWS  to  DWR  and  the  Bureau  on  the 
Structure's  operation,  an  investigation 
of  the  effects  of  the  Structure  on  delta 
smelt  is  being  conducted,  and  will  be 
completed  in  the  near  future.  The 
Structure's  operations  may  be  modified 
once  the  study  is  completed.  The  gates 
at  this  structure  are  currently  operated 
from  November  to  March  in  accordance 
with  current  State  salinity  standards  to 
maintain  low-salinity  water  in  Suisun 
Marsh,  but  remain  open  the  remainder 
of  the  year. 

Briage  and  Marina  Construction — ^The 
use  of  best  management  practices,  time 
restrictions,  and  other  construction 
restrictions  similar  to  those  for  levee 
maintenance  and  sand  and  gravel 
operations  should  preclude  any 
substantial  impact  from  designation  of 
delta  smelt  critical  habitat  on  bridge  and 
marina  construction. 

Water  Costo  Attributed  to  EPA's 
Salinity  Standards 

EPA's  economic  analysis  evaluated 
the  costs  associated  with  implementing 
its  water  quality  standards  for  the  Bay/ 
Delta.  Since  the  Service  identifies  water 
quality  (salinity]  as  a  primary 
constituent  element  edtential  to 
conserve  the  delta  smelt,  an  analysis  of 
the  water  costs  associated  with 
implementing  the  salinity  standards  is 
included  in  this  final  rule.  Though  the 
water  costs  associated  with  the  water 
quality  standards  are  attributable  to 
EPA.  the  Service  includes  this 
discussion  to  make  clear  the 
approximate  cost  of  implementing  the 
salinity  standards  alone. 

The  water  costs  associated  with  the 
salinity  standards  and  fish  migration 
standaiids  are  reported  in  EPA's  final 
RIA  (EPA  1994).  EPA  reports  the  water 
costs  as  the  sum  of  costs  associated  with 


the  salinity  standards  and  fish  migration 
standards.  However,  depending  on 
hydrologic  conditions,  approximately 
35%  to  73%  of  the  water  costs  in  the 
EPA  economic  analysis  can  be 
attributed  to  the  salinity  criteria  alone, 
apart  fitnn  the  fish  migration  criteria 
(EPA  1994). 

The  overall  estimated  water  supply 
impacts  of  both  the  salinity  and  fish 
migrati(m  water  quality  standards 
(change  in  total  exports)  over  those 
associated  with  existing  D-1485  State 
saliiiity  standards  and  water  quality 
requirements  for  winter-run  uiinook 
salmon  imder  a  NMFS  biological 
opinion  are  376  thousand  acre-feet  (taf) 
per  year  on  average,  and  577  taf  during 
critically  dry  periods.  However,  the 
State's  implement^on  plan  for  EPA's 
water  quality  standards  will 
substantially  afiiact  the  magnitude  and 
distribution  of  the  costs  associated  with 
implementii^  the  water  quality 
standards.  A  more  detailed  discussion 
of  the  water  costs  associated  with 
diCfsrent  implementation  scenarios 
appears  in  the  final  RIA  {JEPA  1994). 

National  Economic  Costs 

Actions  taken  to  preserve  and  recover 
threatened  and  endangered  species  may 
residt  in  the  re-allocation  of  resources 
within  the  r^onal  and  national 
economy.  National  economic  costs,  best 
described  as  efficiency  costs,  include 
changes  in  the  consumer  and  producer 
surplus,  and  related  employment 
impacts.  These  measures  capture  the  net 
social  gains  and  losses  resulting  from 
the  resource  allocation. 

The  national  eccmomic  cost  of  the  five 
activities  evaluated  above  (sand  and 
gravel  extraction,  diking  wetlands,  levee 
maintenance  and  bank  protection 
activities,  operation  of  the  Montezuma 
Slough  Control  Structiue.  and  bridge 
and  marina  construction)  is  minimal 
since  the  overall  economic  cost  of  those 
activities  in  the  region  is  minimal. 

EPA's  economic  analysis  used  the 
above  described  measures  to  estimate 
the  costs  and  benefits  of  the  water 
quality  standards.  Therefore,  tihie  results 
of  EPA's  economic  analysis  is  identical 
to  an  analysis  done  for  national 
economic  costs. 

Benefits  of  Critical  Habitat  Designation 

Conservation  of  the  delta  smelt  with 
designation  of  its  critical  habitat  will 
result  in  a  wide  range  of  benefits. 
Section  2(a)(3]  of  the  Act  recognizes  that 
fish,  wildlife,  and  plants  are  of 
aesthetic,  ecological,  educational, 
historical,  recreational,  and  scientific 
value  to  the  Nation  and  its  people.  EPA 
(1994)  categorizes  the  benefits  of 
promulgating  water  quality  standards 


and  designating  critical  habitat  as  use. 
nonuse,  and  other  benefits.  A  more 
detailed  description  of  these  uses  are 
contained  in  the  final  RIA  (EPA  1994). 
Several  use  and  nonuse  benefits  can 
be  attributed  to  designating  critical 
habitat  for  the  delta  smelt,  apart  from 
benefits  attributable  to  EPA's  water 
quality  standards.  Generally,  the 
designation  of  critical  habitat  will 
prevent  the  further  decline  of  estuarine 
health.  Benefits  include: 

(1)  Reduced  need  in  the  future  to  list 
fish  and  wildlife  species  currenUy  in 
decline; 

(2)  Increased  biological  production  of 
commercially  important  species,  such  as 
waterfowl  and  salmon; 

(3)  Increased  protection  to  a  wide 
variety  of  estuarine  species,  several  of 
which  are  unique  to  the  Estuary  (e.g.. 
winter-nm  chinook  salmon,  Estuary 
population  of  longfin  smelt,  and 
Sacramento  splittall); 

(4)  Curtailed  estabUshment  of  newly 
introduced  exotic  species  and  deterred 
explosion  of  the  ciurent  population  of 
already  established  exotic  species; 

(5)  Increased  recreational  fishing  and 
hunting  opportimities; 

(6)  Increased  opportuiuties  for 
wildlife  observation  resulting  from 
restoration  of  riparian  and  tidal  marsh 
habitat  and  ecosystem  health;  and 

(7)  Improved  commercial  fishery 
harvest  as  a  result  of  increased 
populations  of  fish. 

EPA  (1994)  assigned  a  monetary  value 
to  several  of  the  use  benefits.  The 
economic  benefits  of  EPA's  standards 
are  broader  than  protection  of  the  delta 
smelt,  since  EPA's  standards  are 
expected  to  positively  affect  all 
components  of  the  food  web.  TTie  total 
economic  benefit  of  EPA's  water  quaUty 
standards  and  the  designation  of  critical 
habitat  for  the  delta  smelt  are  reported 
as  follows.  The  ecological  benefits  of 
improved  estuarine  conditions  are 
expected  to  generate  at  least  $2.1 
miUion  or  more  in  net  economic 
benefits  to  commercial  and  recreational 
fisheries  (particular  salmon  fisheries), 
and  will  have  an  associated 
employment  gain  of  approximately  145 
full-time  eqmvalent  jobs  (EPA  1994). 
Benefits  to  the  ocean  sport  fishery  for 
salmon  is  estimated  at  about  $708,000 
annually  (EPA  1994).  This  increase 
would  result  in  positive  employment 
effects  on  sport  fishing-related  industry, 
adding  approximately  70  jobs  in  this 
area.  Annual  benefits  to  the  striped  bass 
sport  fishing  industry  is  estimated  to  be 
$57,500  annually  (EPA  1994). 

An  important  avoided  cost  is 
associated  with  further  declines  in  the 
recreational  and  commercial  fisheries 
industry  of  the  Bay/Delta,  which  is 


valued  at  $200  miUicm  annually  (EPA 
1994).  Other  avoided  costs  include 
government  costs  associated  with  crop 
deficiency  payments,  agricultiual 
drainage  costs,  and  costs  associated 
with  the  potential  reduction  in  property 
value. 

Summary  of  the  Exchision  Process 

In  order  to  determine  the  specific 
extent  of  designation  of  critical  habitat 
pursuant  to  section  4(b)(2)  of  the  Act, 
the  Service  must  analyze: 

(1)  The  benefits  of  excluding  an  area 
as  critical  habitat. 

(2)  The  benefits  of  including  an  area, 
and 

(3)  The  effects  of  excl\isions  on  the 
probability  of  species  extinction. 

This  process  consists  of  (1)  estimating 
the  benefits  of  retaining  or  excluding 
land  and  water  areas  contained  within 
Suisim  Bay  or  river  reaches  within  the 
Delta  and  Montezuma.  Goodyear, 
Suisun,  Cutoff,  and  First  Mallard 
(Spring  Branch)  slou^;  (2)  weighing 
those  benefits;  and  (3)  determinii^  if 
exclusion  of  an  area  or  areas  from 
critical  habitat  will  lead  to  the 
extinction  of  the  species.  If  the 
exclusion  of  an  area  or  areas  from 
critical  habitat  will  result  in  eventual 
species  extinction,  then  the  exclusion 
would  be  prohibited  under  the  Act 

Extinction 

Critical  habitat  consists  of  areas  with 
habitat  characteristics  that  are  essential 
to  the  conservation  of  a  listed  species. 
However,  the  exclusion  process  focuses 
upon  a  threshold  for  species  extinction. 
Conservation  (recovery)  and  extinction 
are  separate  standards.  Recovery  and 
extinction  are  at  opposite  ends  of  a 
continumn,  with  the  likeUhood  of  a 
species'  continued  siuvival  increasing 
the  closer  the  species  is  to  the  recovery 
end  of  the  continuum.  It  may  be  more 
difficult  to  predict  the  point  at  which 
extinction  would  be  inevitable  than  to 
determine  where  recovery  may  occur. 
The  analysis  to  determine  whether 
extinction  will  occur  will  be  different 
for  each  species,  depending  on  many 
variables,  including  a  species' 
geographic  range.  "Hie  exclusion 
analysis  also  may  be  related  to  a  number 
of  factora,  such  as  the  number  of 
individuals,  amount  of  habitat, 
condition  of  the  habitat,  and 
reproductive  success.  Extinction  of  an 
annual  species,  like  the  delu  smelt, 
most  likely  would  occur  when  rearing 
habitat  conditions  are  poor  enough  for 
two  consecutive  years  that  some 
minimum  number  of  fish  fail  to  survive 
to  reproduce.  Habitat  conditions  could 
become  poor  enough  if  pimiping  at 
Federal  and  State  water  project  feciUties 
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and  private  diversions  significantly 
reduce  outflow  from  the  Delta.  If  a 
sufficient  number  of  delta  smelt  were 
entrained  in  Federal  and  State  water 
project  facilities  and  private  diversions 
so  that  a  minimal  number  survived  to 
reproduce,  the  population  could 
decline.  Extinction  could  result.  The 
iocus  of  the  exclusionary  analysis  was 
on  those  factors  that  pertain  to  these 
issues  and  included  consideration  of 
habitat  condition,  functioning  of  the 
Estuary  ecosystem,  and  proximity  of  the 
delta  smelt  poptilation  to  the  Federal 
and  State  pumps  during  various  life 
stages. 

Criteria  and  Decision 

In  evaluating  the  designation  of 
critical  habitat  to  determine  whether  or 
not  to  exclude  areas  because  df  concerns 
over  economic  effects,  the  Service  used 
the  following  process: 

(1)  Based  upon  the  criteria  described 
in  this  document,  the  geographical  area 
essential  to  the  conservation  of  the 
species  was  identified;  and 

(2)  An  economic  analysis  was 
conducted  to  ascertain  Uie  anticipated 
economic  consequences  of  designating 
areas  as  critical  habitat,  using 
agricultural  and  urban  sectors  as  the 
primary  level  of  economic  analysis. 

(3)  Tne  Service  balanced  the  costs  and 
other  impacts  of  designation  with  the 
benefits  of  designation. 

Exclusion 

Using  the  above  described  process, 
the  Service  has  determined  that  no 
exclusions  to  critical  habitat  are 
appropriate.  The  entire  geographic  area 
designated  as  critical  habitat  is  essential 
to  conserve  the  delta  smelt.  Delta  smelt 
are  restricted  to  a  limited  geographic 
area,  and  retaining  land  and  water  areas 
contained  within  Suisun  Bay  and  river 
reaches  within  the  Delta  and 
Montezuma,  Goodyear,  Suisun,  Cutoff, 
and  First  Mallard  (Spring  Branch) 
sloughs  is  necessary  to  recover  this 
annual  species.  These  areas  provide 
habitat  necessary  for  each  life  stage  of 
the  species. 

The  economic  consequences  of 
designating  the  entire  area  as  critical 
habitat  are  relatively  small.  Most 
economic  costs  can  be  avoided  by 
project  proponents  by  using  timing  and 
construction  restrictions,  and  by  using 
best  management  practices.  Designation 
of  critical  habitat  will  reduce  the  need 
in  the  future  to  list  fish  and  wildlife 
species  currently  in  decline,  and  will 
improve  the  overall  health  of  the 
Estuary.  The  benefits  of  designating  tiie 
entire  area  outweigh  the  benefits  of 
excluding  any  of  the  area  from  the 
designation. 


section  2(b),  is  to 


Available  Censer  'ation  Measures 

The  purpose  of  he  Act,  as  stated  in 


>rovide  a  means  to 


conserve  the  ecos  rstems  upon  which 
endangered  and  tireatened  species 
depend  and  to  prpvide  a  program  for  the 
conservation  of  liited  species.  Section 
2(c)(1)  of  the  Act  ieclares  that"*  *  * 
all  Federal  departments  and  agencies 
shall  seek  to  conserve  endangered  and 
threatened  species  and  shall  utilize  their 
authorities  in  furtherance  of  the 
purposes  of  this  Act. 

Tne  Act  mandaies  the  conservation  of 
listed  species  thrdugh  different 
mechanisms,  sucM  as:  Section  7 
(requiring  Federal  agencies  to  further 
the  purposes  of  thje  Act  by  carrying  out 
conservation  proA'ams  and  insiiring  that 
Federal  actions  vnll  not  likely 
jeopardize  the  comtinued  existence  of 
the  listed  species  pr  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat);  section  9  (wildlife 
research  permits  ind  habitat 
conservation  plamiing  on  non-Federal 
lands);  section  6  cooperative  State  and 
Federal  grants),  Iqnd  acquisition,  and 
research.  Other  Ffderal  laws  also 
require  conservation  of  endangered  and 
threatened'Spedet,  such  as  the  National 
Forest  Management  Act  and  the 
National  Environmental  Policy  Act,  and 
various  other  Stafe  and  Federal  laws 
and  regulations,  i 

Critical  habitat  is  not  intended  as  a 
management  or  cf  nservation  plan. 
Critical  habitat  islprimarily  intended  to 
identify  the  habitat  that  meets  the 
criteria  for  the  primary  constituent 
elements.  However,  there  are  benefits 
that  result  &x>m  tl  le  designation. 
Designation  will  lelp  retain  recovery 
options  and  redui  :e  the  near-term  risk 
imtil  a  long-term  conservation  plan  is 
implemented. 

Designation  of  Titical  habitat  does 
not  offer  specific  nirection  for  managing 
delta  smelt  habitat.  That  type  of 
direction,  as  well  as  any  change  in 
direction,  will  co^e  through  the 
administration  ol  other  facets  of  the  Act 
(e.g.,  section  7.  s€  ction  10  HCP  process, 
and  recovery  pla]  ming). 

Recovery  Plannii  ig 

Recovery  plam  ing  imder  section  4(f) 
of  the  Act  is  the  •Wibrella"that 
eventually  guide)  all  the  Act's  activities 
and  promotes  a  s|>ecies'  conservation 
sting.  Recovery  plans 
,  which  may  include 
id  identification  of 
3tection  or  special 
jvery  plans  usually 
include  management  recommendations 
for  areas  proposed  or  designated  as 
critical  habitat. 


and  eventual  delj 
provide  guidanc 
population  goals  j 
areas  in  need  of  i 
management.  Re 


The  delta  smelt  and  six  other  fish 
species  that  depend  on  the  Estuary  for 
a  significant  segment  of  their  life  history 
are  included  in  the  Sacramento-San 
Joaquin  Delta  Native  Fishes  Recovery 
Plan.  The  recovery  plan  is  ciirrently  in 
draft  form.  The  recovery  plan  will 
include  recovery  criteria  based  on 
population  abimdance  and  geographic 
distribution.  Designation  of  critical 
habitat,  along  wi£  the  biological 
opinion  evaluating  the  effects  of  the 
Federal  and  State  water  projects  on  the 
delta  smelt,  is  consistent  with  the  plan's 
objective  to  recover  these  fish  species. 

Section  7  Conmiltation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agoicies  to  ensure  that  activities 
they  authorize,  fimd,  or  carry  out  are  not 
likely  to  destroy  or  adversely  modify 
critical  habitat.  This  Federal 
responsibility  accompanies,  and  is  in 
addition  to,  me  requirement  in  section 
7(a)(2)  of  the  Act  that  Federal  agencies 
ensure  that  their  actions  do  not 
jeopardize  the  continued  existence  of 
any  listed  species.  

Jeopardy  is  defined  at  50  CFR  402.02 
as  any  action  that  would  be  expected  to 
appreciably  reduce  the  likelihood  of 
both  the  survival  and  recovery  of  a 
species.  Destruction  or  adverse 
modification  of  critical  habitat  defined 
at  SO  CFR  402.02  as  a  direct  or  indirect 
alteration  that  appreciably  diminishes 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  a  listed  species. 
The  regulations  also  clearly  state  Uiat 
such  alterations  include,  but  are  not 
limited  to,  alterations  adversely 
modifying  any  of  those  physical  or 
biological  features  that  were  the  basis 
for  determining  the  habitat  to  be  critical. 

Survival  and  recovery,  mentioned  in 
both  the  definition  of  adverse 
modification  and  jeopardy,  are  directly 
related.  Survival  may  he  viewed  as  a 
linear  continuum  between  recovery  and 
extinction  of  the  species.  The  closer  one 
is  to  recovery,  the  greater  the  certainty  I 
in  the  species  continued  survival.  The  I 
terms  "survival  and  recovery"  are,  thus, 
related  by  the  degree  of  certainty  that    \ 
the  species  will  persist  over  a  given 
period  of  time.  Survival  relates  to 
viability.  Factors  that  influence  a 
species'  viability  include  population 
numbers,  distribution  throughout  the 
range,  stochasticity,  expected  duration, 
and  reproductive  success.  A  species 
may  be  considered  recovered  when 
there  is  a  high  degree  of  certainty  for  the 
species'  continued  viability. 

The  Act's  definition  of  critical  habitat 
indicates  that  the  purpose  of  critical 
habitat  is  to  contribute  to  a  species' 
conservation,  which  by  definition 
equates  to  recovery.  Section  7 
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prohibiUons  against  the  destruction  or 
adverse  modification  of  critical  habitat 
apply  to  actions  that  would  impair 
survival  and  recovery  of  a  listed  species, 
thus  providing  a  regulatory  means  of 

ensuring  that  Federal  actions  within 
critical  habitat  are  considered  in 
relation  to  the  goals  and 
recommendations  of  a  recovery  plan.  As 
a  result  of  the  link  between  critical 
habitat  and  recovery,  the  prohibition 
against  destruction  or  adverse 
modification  of  the  critical  habitat 
should  provide  for  the  protection  of  the 
critical  habitat's  ability  to  contribute  to 
a  species'  recovery. 

Federal  acUons  that  may  affect  the 
delta  smelt  or  its  criUcal  habitat  inchide 
those  authorized,  carried  out,  or  fimded 
by  the  Corps.  Department  of  the  Navy, 
the  Bureau,  NMFS,  FERC.  the  Service, 
and  EPA.  The  Corps  funds  projects  and 
issues  permits  for  water  pumping  and 
diversion  faciliUes,  levee  construcUon 
or  repair,  bank  protection  activities, 
deep-water  navigation  channel  dredgina 
and  dredge  spoil  disposal  projects,  sand 
and  gravel  extraction,  marina  and  bridge 
construction,  diking  of  wetlands  for 
conversion  to  farmland,  and  tidal  gate  or 
barrier  installation.  The  Corps  also 
develops  permits  pursuant  to  section 
404  of  the  CWA  to  the  Department  of 
the  Navy  so  the  Navy  may  dredge  deep- 
water  ship  channels  and  dispose  of 
dredge  materials  in  Suisun  Bay,  San 
Pablo  Bay,  and  San  Francisco  Bay.  The 
U)rps  also  conducts  such  activities  for 
the  Navy. 

The  Bureau  and  DWR  construct, 
operate,  and  manage  water  export 
facilities.  EPA  reviews  State  water 
quality  standards  and  promulgates 
replacement  standards,  pursuant  to  the 
CWA,  if  the  State  standards  are  found  to 
be  inadequate.  FERC  licenses  water 
storage  facilities  on  tributaries  to  tlie 
Sacramento-San  Joaquin  Delta.  In  1991, 
EPA  disapproved  portions  of  the  State 
Board's  Water  Quality  Control  Plan  for 
Salinity  for  the  Estuary.  Accordingly, 
EPA  has  prepared  proposed  and 
finalized  replacement  standards  for 
those  portions  of  the  States  salinity 
standards  that  were  disapproved. 
Measures  to  protect  the  federally  Lsted 
winter-run  chinook  salmon,  for  which 
NMFS  has  jurisdiction  under  the  Act, 
also  may  affect  the  delta  smelt  and  may 
require  consultation  with  the  Service. 

The  Service  and  the  Bureau  are  jointly 
responsible  fw  implementing  the 
^^y*^y  Project  Improvement  Act 
ICVPIA).  Activities  vuider  the  CVPIA 
I  include,  but  are  not  limited  to, 
I  management  of  a  portion  of  the  CVP 
j  water  supply  dedicated  for  fish  and 
I  wildlife  protection,  restoration,  and 
I  enhancranent,  acqui^tion  of  additiima] 


water  supplies  for  the  same  purposes, 
aod  screening  unscreened  diversions  in 
Uie  Sacramento-San  Joaquin  watershed. 
Both  the  Bureau  and  Service  activities 
under  the  CVPIA  may  affect  delta  smelt 
or  its  critical  habitat,  requiring 
consultation  with  the  Service. 

Under  section  4  of  the  Act,  listing  of 
Uie  delta  smelt  provided  a  requirement 
for  the  development  of  a  recovery  plan- 
The  Service  convened  the  Delta  Native 
Fishes  Recovery  Team  to  prepare  a 
Recovery  Plan  for  declining  native 
fishes  in  the  Estuary.  The  Recovery 
Plan,  currently  in  draft  form,  will 
develop  a  frameworis  for  Federal,  State, 
and  private  entities  to  coordinate 
activities  and  cooperate  with  each  other 
in  conservation  efforts.  The  plan  will  set 
recovery  priorities  and  estimate  the 
costs  of  various  tasks  necessary  to 
accompUsh  recovery  goals.  Site-specific 
management  actions  necessary  to 
achieve  survival  and  recovery  of  the 
delta  smelt  and  other  fishes  native  to  the 
Estuary  ecosystem  also  will  be 
described  in  this  plan. 


Sommaiy  of  Comments  and 
Recommendations 


Designation  of  criUcal  habitat  for  the 
delta  smelt  was  first  proposed  on 
CVrtober  3, 1991  (56  FR  50075),  as  part 
of  the  proposed  rule  to  list  the  species. 
During  the  4-month  comment  period 
following  pubMcation  of  the  proposal, 
the  Service  received  360  written  and 
OTal  commento  from  348  individuals.  Of 
the  forty-four  people  who  commented 
specifically  on  critical  habitat,  thirty- 
four  opposed  and  ten  supported  the 
designation. 

On  March  16, 1993  (58  FR  14199),  the 
Service  published  a  notice  that  the 
pubUc  comment  period  on  the  original 
proposed  critical  habitat  designation  for 
the  delta  smeh  was  reopened  until  April 
30, 1993,  to  aUow  the  Service  to 
consider  any  information  that 
previously  had  not  been  submitted.  In 
response,  the  Service  received  seven 
letters— two  in  support  of  critical 
habitat  designation  as  proposed,  four  in 
opposition,  and  a  letter  from  EPA 
requesting  that  the  Service  consider  the 
biological  and  hydroiogicai  information 
described  in  EPA  s  draft  proposed  rule 
to  promulgate  Bay/Delta  water  quality 
standards. 

On  January  6, 1994  (59  FR  852),  the 
Service  revised  the  geographical  area 
and  refined  the  primary  constituent 
elements  described  in  Uie  original 
critical  habitat  proposal.  The  public 
comment  period  for  the  revised 
proposed  critical  habitat  designation 
was  open  from  January  6, 1994,  to 
March  7, 1994,  and  later  extended  to 
March  11, 1994  {59  FR  3829).  During  the 


• 

65-day  comment  period,  the  Service 
received  written  comments  from  forty- 
tiiree  parties  on  both  the  critical  habitat 
designation  and  EPA's  proposed  water 
quality  standards  for  the  Bay/Delta. 
Thirty-two  commenters  were  opposed  to 
cntical  habitat  designation,  nine 
supported  the  decision,  and  two 
expressed  no  preference.  Several 
commenters  either  referenced  or 
supported  the  comments  of  the 
California  Urban  Water  Agencies 
(CUWA).  * 

Four  joint  public  hearings  were  held 
to  solicit  comments  on  the  revised 
proposed  critical  habitat  designation. 
Uie  proposed  threatened  status  for  Uie 
Sacramento  splittail,  and  Uie  proposed 
water  quality  standards  developed  by 
EPA.  A  total  of  125  people  presented 
oral  testimony  and  submitted  written 
comments  at  Uie  hearings,  primarily  on 
delta  smelt  critical  habitat  and  Bay/ 
Delta  water  quaUty  standard  issues.  The 
Service  received  comments  horn  elected 
officials,  interested  persons,  municipal 
and  agricultural  water  districts  and 
associations,  environmental 
organizations,  business  and  industry 
owners  and  managers,  fishir^ 
enthusiasts,  farmers,  agricultural 
commissions  and  dairy  interests, 
biologists,  county  and  municipal 
officials,  power  agency  representatives, 
hospital  and  school  district 
representatives,  and  building  industry 
spokespeople. 

At  Uie  February  23. 1994.  hearing  in 
Fresno,  Uiirty-eight  people  presented 
oral  testimony— thirty-six  people 
opposed  and  two  supported  critical 
habitat  designation.  Nineteen  people 
testified  at  the  February  24, 1994, 
Sacramento  meeting— fifteen  people 
were  opposed  to  Uie  designation,  Uiree 
were  in  support,  and  one  person  was 
neutral. 

Twelve  people  testified  at  the 
February  25, 1994,  hearing  in  San 
Francisco-^iine  people  supported  and 
three  opposed  the  critical  habitat 
designation.  At  the  February  28, 1994, 
hearing  in  hvine,  fifty-six  people 
presented  oral  and  written  comments 
(fifty-one  people  testified  and  five 
submitted  only  written  comments)— 
fifty  of  the  fifty-six  commenters  opposed 
critical  habitat,  five  were  neuti^l,  and 
one  supported  Uie  designation. 

Comments  addressing  the  issue  of 
available  scientific  information  used  to 
revise  Uie  proposed  rule  were  addressed 
in  Uie  revised  proposed  rule  of  January 
6, 1994  (59  FR  852).  The  Service 
addressed  EPA's  comments,  as  well  as 
comments  provided  by  the  State.  All 
oUier  comments  are  addressed  below  in 
Uiis  final  rule.  Because  EPA  can  better 
respond  to  comments  regarding  the 
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economic  analysis  and  the  assumptions 
used  to  develop  its  Bay/Delta  water 
quality  standards,  the  Service  refers  to 
EPA's  "Response  to  Comments" 
document  for  responses  to  comments 
specific  to  those  issues.  However,  the 
Service  will  respond  to  {my  comments 
regarding  the  relationship  between 
EPA's  water  quahty  standards  and  the 
biological  requirements  of  the  delta 
smelt  in  this  section,  and  to  comments 
regarding  the  economic  tmalysis  as  it  is 
associated  with  the  critical  habitat 
designation. 

Comments  are  part  of  the 
administrative  record  and  are  available 
for  public  review.  Written  comments 
and  oral  statements  presented  at  the 
public  hearings  and  received  during  the 
comment  periods  are  covered  in  the 
following  summary.  Comments  of  a 
similar  nature  or  point  are  grouped  into 
a  number  of  general  issues.  These 
issues,  and  the  Service's  response  to 
each,  are  discussed  below. 

Estuarine  Standard  Issues 

Comment  1 :  One  commenter  thought 
the  Service  should  not  adopt  EPA's  Bay/ 
Delta  water  quality  standards  as  part  of 
the  designation  of  critical  habitat  for  the 
delta  smelt.  The  conunenter  asserted 
that  because  the  Service  had  not 
described  the  biological  relevance  of  the 
standards,  adopting  the  standards 
would  be  "throwing  water  at  the 
problem".  Another  commenter  thought 
EPA's  criteria  were  developed  to  serve 
non-habitat  purposes,  reasoning  that 
their  purpose  was  to  remove  organisms 
from  risk  of  mortality  at  the  pumps. 
Another  commenter  thought  flow,  rather 
than  salinity  or  the  location  of  the 
entrapment  zone,  was  a  more 
appropriate  parameter  to  protect  the 
western  Delta  and  Suisun  Marsh.  A 
commenter  at  the  public  hearings 
believed  the  Service  should  not  have 
selected  such  a  strict  standard  of 
salinity  (2  ppt)  for  the  delta  smelt's 
critical  habitat. 

Service  Response:  The  Service  does 
not  adopt  EPA's  water  quality  standards 
in  the  designation  of  critical  habitat  for 
the  delta  smelt.  The  Service  identifies 
water  quality  (salinity)  as  a  primary 
constituent  element  to  protect  and 
recover  the  delta  smeh.  This  point  is 
described  in  detail  in  comment  27, 
below,  and  is  clarified  in  the  section 
entitled  "Primary  Constituent 
Elements"  in  this  final  rule. 

The  Service  has  considered  and 
discussed  the  biological  relevance  of 
EPA's  water  quality  standards.  The 
biological  relevance  of  providing  ample 
estuarine  habitat  for  the  delta  smelt  was 
first  discussed  in  the  original  proposed 
designation  of  critical  habitat  for  the 


delta  smelt  in  1991.  The  biological 
significance  of  salinity  in  the  Estuary 
was  again  discusied  in  the  sections 
entitleid  "Revisio  ts  to  the  October  3, 
1991,  Critical  Ha  titat  Proposal". 
"Habitat  Require:  nents",  and  "PWmary 
Constituent  Elements"  in  the  January  6, 
1994,  revised  proposed  designation  of 
critical  habitat.  Ipese  sections  discuss 
the  habitat  requii^ments  of  the  delta 
smelt,  the  need  for  temporal  and  spatial 
variabiUty  of  lowi-salinity  waters  in  the 
Estuary,  and  the  identification  of 
primary  constitutnt  elements  essential 
for  the  recovery  <n  the  smelt. 

As  the  above  c|ted  discussions 
illustrate,  EPA's  Water  quality  standards 
were  developed  to  mimic  historical 
habitat  conditions  and  were  not 
developed  to  simply  serve  non-habitat 
piuposes.  The  standards  may 
incidentally  serv^  "non-habitat" 
purposes  by  removing  organisms  from  • 
risk  of  mortality  at  the  pumps.  This 
topic  is  discusse<  in  this  final  rule  in 
the  "Primary  Cot  stituent  Element" 
section  for  larval  and  juvenile  transport. 

Requiring  flows  to  maintain  salinity  at 
critical  locations  an  the  Delta  will  not  be 
"throwing  water  it  the  problem."  The 
Service  has  used  the  best  scientific  data 
available  to  pres<  ribe  conditions  that 
will  facilitate  the  recovery  of  the  delta 
smelt,  relying  on  scientific  evidence  and 
testimony  preseilted  during  the  State 
Board's  1992  hearing  process,  as  well  as 
information  from  the  Service  and  the 
panel  of  scientisfe  who  participated  in 
the  San  Francisc©  Estuary  Project 
(SFEP). 

hi  accordance  with  the  Act  and  its 
regulations,  the  Service  may  refer  to 
either  flow  or  salnity  as  water  quality 
criteria  when  cri  ical  habitat  is 
designated  for  th ;  delta  smelt.  Because 
the  Act  is  flexibli  s,  the  Service  may 
accomplish  reco'  ery  in  a  variety  of 
ways,  so  long  as  isted  species  are 
recovered.  With  fcritical  habitat  defined, 
the  Service  must  identify  the  physical 
and  biological  fe  itures  essential  to  the 
conservation  of  t  le  species,  and  which 
may  require  spe<?al  management 
considerations  o*  protection.  A  primary 
constituent  elem  mt  may  include  either 
water  quality  or '  vater  quantity.  Special 
management  con  siderations  include 
"any  methods  or  procedures  useful  in 
protecting  physi(  ;al  and  biological 
features  of  the  er  vironment  for  the 
conservation  of «  listed  species."  (50 
CFR  424.12(b);  4  J4.02(j)). 

Based  on  the  b  3st  available 
information,  the  Service  concludes  that 
the  criteria  are  n  »cessary  to  protect  and 
recover  the  delta  smelt.  Delta  smeU  are 
associated  with  ^e  fi^shwater  edge  of 
the  mixing  zone4  where  the  salinity  is 
approximately  2topt  (Ganssle  1966, 


Moyle  et  al.  1992,  Sweetnam  and 
Stevens  1993).  In  most  years,  the 
majority  of  the  delta  smelt  population 
Uves  at  salinities  of  less  than  2  ppt  for 
most  of  the  year  (Moyle  1976,  Ganssle 
1966). 

Comment  2:  Although  several  water 
purveyors  agreed  with  EPA  that  there  is 
a  relationship  between  the  average 
position  of  the  2  ppt  isohaline  and  the 
health  of  the  Estuary,  they  beUeved  that 
the  Roe  Island  criterion  was  too 
protective  and  should  be  abolished. 
However,  another  commenter  thought 
the  water  quality  standards  as  proposed 
by  EPA  were  not  protective  enough  of 
the  delta  smelt  (addressed  in  comment 
7).  Several  commenters  thought  that 
requiring  compliance  at  Roe  Island  may 
(1)  reduce  the  within-year  variability  in 
hydrology  in  Suisun  Bay,  thus  having 
an  adverse  impact  on  the  biology  of  the 
Estuary;  (2)  place  the  entrapment  zone 
too  far  downstream  of  Suisim  Bay, 
thereby  pushing  ph)rtoplankton  and 
delta  smelt  out  past  Carquinez  Strait 
into  San  Pablo  Bay;  and  (3)  either 
greatly  benefit  or  adversely  affect  native 
and  introduced  estuarine  species  by 
enhancing  or  adversely  affecting  habitat 
quantity  and  quality 

Service  Response:  To  the  extent 
feasible,  maintenance  of  near-historical 
water  quality  conditions  at  Roe  Island  is 
essential  to  recovery  of  the  delta  smelt. 
Not  only  is  it  important  to  maintain 
low-salinity  conditions  at  critical 
locations  in  the  Estuary  depending  on 
the  life-stage  of  the  delta  smelt,  but  also 
to  simulate  year-to-year  natural  spring 
storm  cycles  so  that  natural  processes 
and  historical  conditions  can  be 
mimicked  in  the  Estuary  The  water 
quality  standards  developed  by  EPA, 
including  criteria  at  Roe  Island,  Chipps 
Island,  and  the  Sacramento-San  Joaquin 
River  confluence,  were  developed  to 
provide  both  within-year  and  between- 
year  variability  in  salinity  levels, 
characteristic  of  the  Estuary  in  the  late 
1960's  and  early  1970's.  This  variability 
does  not  currently  occur  fi^quently 
enough  in  the  Estuary  to  maintain 
estuarine  processes,  because  the 
construction  of  water  conveyance 
facilities  in  the  Central  Valley  and  Delta 
as  well  as  the  operation  of  diversions 
and  upstream  dams,  have  reduced  and 
dampened  annual  fluctuations  in  Delta 
outflow. 

A  low-salinity  reference  point  at  Roe 
Island  will  provide  within-year  and 
year-to-year  variability  essential  to 
maintenance  of  a  healthy  Estuary 
Requiring  salinity  be  maintained 
intermittently  at  Roe  Island  also  will 
provide  flows  to  carry  juvenile  fish  from 
the  Delta  downstream  to  Suisun  Bay, 
and  will  maximize  nutrient  inputs  from 
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Suisun  Marsh  and  the  shallows  of 
Siusun  Bay  into  the  mixing  zone. 
Providing  periodic  low-sahnity  water  at 
Roe  Island  will  significantly  increase 
the  total  area  of  medium  to  low-salinity 
niu^ry  habitat  available  for  delta  smeh. 
Spring  storm  events  are  also  beneficial 
to  aquatic  resources  of  the  Estuary, 
providing  areas  of  flooded  vegetation  for 
the  spawning  of  some  estuarine  species. 

Moreover,  the  2  ppt  isohaline  is 
needed  sporadically  at  Roe  Island  to 
mimic  seasonal  variability  of  Delta  flow 
to  deter  the  invasion  of  introduced 
species.  The  lack  of  seasonal  and  yearly 
variabiUty  of  Delta  outflows  has 
contributed  to  the  invasions  of 
introduced  species.  Because  variable 
salinity  is  one  of  the  dominant  features 
of  an  estuary,  ensuring  natural 
variability  in  the  Estuary  can  only 
benefit  native  estuarine  species. 

Providing  low-salinity  water  at  the 
Roe  Island  historical  reference  point 
will  not  put  the  mixing  zone  too  far 
dovrastream  into  the  Carquinez  Strait. 
Conversely,  completely  abolishing  the 
Roe  Island  reference  point  and  relying 
exclusively  on  the  Chipps  Island  and 
Sacramento-San  Joaquin  River 
confluence  locations  may  leave  an 
important  area  in  the  western-most 
portion  of  Suisun  Bay  (which  is 
included  in  critical  habitat)  outside  the 
mixing  zone  (CCCWA/EDF 1987).  The 
western  portion  of  Suisun  Bay  is 
important  habitat  for  the  delta  smelt. 
Delta  smelt  were  most  abundant  at  the 
Western  Suisun  Bay  and  Carquinez 
Strait  sampling  sites  in  the  San 
Francisco  Bay-Outflow  SUidy  in  the 
years  1980-1988  (Stevens  et  al.  1990). 
Apart  bom.  the  ship  chaxmel,  the 
southwestern  portion  of  Suisun  Bay 
contains  expansive  shoal  areas  that  are 
less  than  2  meters  deep  (Moftensen 
1987).  The  best  siuvival  and  growth  of 
delta  smelt  larvae  occur  when  optimum 
conditions  in  the  mixing  zone  occupy  a 
large  area  that  includes  extensive  shoal 
regions  containing  suitable  rearing 
substrates  within  the  euphotic  zone 
(depths  less  than  4  meters). 

Moreover,  because  the  Roe  Island 
historic  reference  point  was  developed 
to  mimic  historical  conditions  in  the 
Estuary,  requiring  periodic  low-saline 
waters  at  that  location  will  not  be  an 
abnormal  occurrence.  Historically,  delta 
smelt  have  been  flushed  out  into  the 
Carquinez  Strait  and  into  Suisun  Bay  in 
high  flow  years,  similar  to  what 
occurred  in  1983  and  1993.  The  delta 
smelt  is  adapted  to  living  in  the  Estuary, 
where  salinity  varies  spatially  and 
temporally  according  to  tidal  cycles  and 
the  amoimt  of  freshwater  inflow. 
Nonetheless,  the  historical  Estuary 
probably  offered  relatively  constant 


suitable  habitat  conditions  to  delta 
smelt,  which  could  move  upstream  or 
downstream  with  the  entrapment  zone 
(Peter  Moyle,  University  of  California 
pers.  comm.,  1993). 

The  Service  does  not  believe  EPA's 
Roe  Island  salinity  criteria  would  be 
detrimental  to  native  estuarine  species. 
A  quahtative  and  graphic  analysis  of 
habitat  preferences  for  Estuary  species 
(including  eggs  and  larvae,  juveniles, 
adults  and  spawning  adults  life  stages) 
presented  by  a  commenter  which 
predicted  that  EPA's  salinity  criteria  at 
Roe  Island  would  put  some  species  at 
risk  or  greatly  benefit  others  was  overly 
broad  and  too  simphstic.  The 
commenter  included  introduced  species 
(e.g.,  inland  silverside  Menidia 
beryllina,  threadfin  shad  Dorosoma 
petenese)  and  marine  species  (e.g., 
several  surfperches,  English  sole 
Parophrys  vetulis)  in  the  analysis.  Its 
analysis  did  not  give  any  prefierence  to 
species  having  protected  status,  or  to 
species  that  rely  solely  on  estuarine 
habitat.  Freshwater,  marine  and 
estuarine-dependent  species  were 
treated  equally.  The  analysis  described 
habitat  in  terms  of  safinity  alone,  when 
other  measures  of  habitat,  such  as 
temperature,  turbidity,  and  depth,  are 
important  for  some  estuarine-dependent 
species.  Since  the  quantity  of  habitat' 
available  for  a  species  was  described 
only  by  river  kilometer,  complex 
bathymetry  was  ignored  in  the 
investigation.  The  Service  does  not 
intend  to  benefit  or  recover  species 
outside  the  Estuary,  nor  does  it  intend 
to  protect  introduced  estuarine  species. 
To  comply  with  the  Act,  the  Service 
must  promote  the  recovery  of  the  delta 
smelt,  hnpeding  the  estabfishment  and 
success  of  introduced  species,  and 
providing  suitable  habitat  for  delta 
smelt,  qre  significant  and 
complementary  components  to 
recovering  the  species.  The  Service  does 
not  foresee  a  significant  decline  in  other 
native  estuarine  species  due  to  critical 
habitat  designation  for  the  delta  smeh. 
The  Service  expects  the  opposite  to 
occur  and  has  evaluated  the  impacts  of 
EPA's  water  quality  standards  through 
section  7  consultations. 

Comment  3:  One  commenter  thought 
the  Roe  Island  criteria  would  not  benefit 
the  delta  smelt  because  the  relationship 
between  the  2  ppt  isohaline  location 
and  the  abundance  indices  of  delta 
smelt  become  uncertain  as  the 
entrapment  zone  moves  downstream 
from  Chipps  Island. 

Service  Response:  The  Service  need 
not  show  statistical  significance 
between  the  location  of  the  mixing  zone 
and  fishery  abimdance  to  include 
variable.  Iqw-salinity  habitat  as  a 


primary  constituent  element.  Under  the 
Act,  the  Service  must  base  a  critical 
habitat  designation  on  the  best  scientific 
information  available.  A  statistical 
correlation  between  a  primary 
constituent  element  and  its  effect  on 
species  recovery  is  not  required.  The 
complexity  of  the  Delta  ecosystem  and 
the  numerous  factors  contributing  in 
time  and  space  to  the  species'  dechne 
make  it  highly  unlikely  that  any  one 
factor  would  show  a  direct  correlation 
with  its  potential  recovery. 

Comment  4:  One  commenter  thought 
the  Roe  Island  saUnity  criteria  would 
have  significant  impacts  on  carryover 
storage  in  the  Sacramento  River  Basin 
since  meeting  those  criteria  would 
account  for  a  large  portion  of  carryover 
storage,  and  consequently,  affect  winter- 
nm  salmon  temperature  requirements. 

Service  Response:  The  Service  is 
addressing,  in  recovery  planning  efforts 
and  in  section  7  consultations,  the 
concern  that  comphance  with  Roe 
Island  criteria  will  cause  reductions  in 
carryover  storage  in  upstream  reser\'oirs. 
Recovery  planning  recommendations  for 
winter-run  chinook  salmon  will  be 
included  in  the  delta  smelt  recovery 
plan  process  through  coordination  of 
the  respective  recovery  teams  for  these 
species.  Section  7  consultations  will 
address  any  competing  needs  for  winter- 
run  storage  in  Shasta  Reservoir. 

Comment  5:  One  commenter  thought 
that  the  State  Water  Project  and  the 
Central  Valley  Project  reservoirs  located 
upstream  of  the  Delta  lacked  the 
capacity  to  release  enough  controlled 
outflow  to  regulate  salinity  at  Roe  Island 
on  a  continuous  basis,  when 
recreational  safety,  flooding,  travel  time 
and  upstream  riparian  right  constraints 
are  taken  into  account. 

Service  Response:  The  Service  notes 
the  isohaline  need  not  be  located  at  Roe 
Island  on  a  continuous  basis,  since 
EPA's  Roe  Island  standard  is  triggered 
only  when  uncontrolled  runoff  has 
placed  the  2  ppt  isohaline  seaward  of 
Roe  Island.  The  SWP  and  CVP 
reservoirs  have  the  capacity  to  release 
outflow  to  meet  the  Roe  Island  criteria 
once  the  criteria  are  triggered. 

Comment  6:  One  commenter  believed 
samphng  biases  and  temporal  and 
spatial  variability  in  the  data  can  be 
factors  that  distort  or  confound  the 
abundance  indices  used  to  support  the 
EPA's  water  quaUty  standards. 

Service  Response:  The  Service 
addressed  the  concerns  regarding  data 
bias  in  the  final  rule  to  list  the  delta 
smelt  as  a  threatened  species  (58  FR 
12856).  noting  that  the  Service  is 
obliged  under  the  Act  to  use  the  best 
available  scientific  and  commercial 
information  in  making  a  listing 
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determination.  The  Service  also  must 
use  the  best  available  information  in 
designating  critical  habitat,  and  must 
take  into  consideration  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat  (section  4(b)(2)). 

Comment  7:  One  commenter  thought 
the  salinity  standards  as  proposed  by 
the  EPA  were  not  protective  enough  of 
the  delta  smelt,  and  recommended 
that — (1)  additional  days  be  added  to 
the  Roe  Island  standard  in  below  normal 
to  critically  dry  yeafs  to  buffer  against 
years  when  storm  flows  or  reseryoir 
releases  place  the  2  ppt  isohaline  at  Roe 
Island  for  the  first  time  late  in  the  year. 
(2)  a  stipulation  be  added  for  an 
eleventh-hour  invocation"  of  the  2  ppt 
standard  if  it  appears  that  the  2  ppt 
requirement  will  fail  to  be  invoked  at 
all,  and  (3)  the  Service  include  a  Middle 
Ground  standard  in  addition  to  the  Roe 
Island  standard,  having  the  Middle 
Ground  standard  implemented 
independently  of  any  type  of  trigger  or 
stipulation.  The  commenter  thought 
.  water  quality  criteria  at  Middle  Ground 
were  necessary  not  only  to  provide 
rearing  habitat  immediately  west  of 
Chipps  Island  (since  habitat  in  that  area 
is  positively  correlated  with  delta  smelt 
abundance),  but  also  would  allow  delta 
smelt  to  access  the  expansive  shoals  of 
Gri2zly  Bay  through  Honker  Bay. 
Another  commenter  worried  that  simply 
reproducing  historic  habitat  conditions 
would  not  be  sufficient  to  recover  the 
deha  smelt. 

Service  Response:  The  Service 
believes  that  EPA's  water  quality 
standards,  as  proposed,  will  afford 
protection  and  promote  recovery  of  the 
delta  smelt.  Adding  additional 
independent  (i.e.,  no  trigger]  criteria  at 
Middle  Ground  location  (between  Roe 
Island  and  Chipps  Island)  would  defeat 
the  purpose  of  the  Roe  Island  standard 
by  dampening  any  variability  in  the 
yearly  pattern  of  outflow  as  discussed  in 
the  preceding  response. 

Use  of  the  term  "conservation"  in  the 
definition  of  critical  habitat  indicates 
that  its  designation  should  identify 
areas  that  may  be  needed  for  a  species' 
recovery  and  delisting.  However,  when 
critical  habitat  is  designated  at  the  time 
a  species  is  listed,  the  Service  frequently 
does  not  know  exactly  what  may  be 
needed  for  recovery.  In  this  regard, 
critical  habitat  ser\'es  to  preserve 
options  for  a  species'  eventual  recovery. 
The  Service  will  address  the  cause(s) 
and  remedies  for  delta  smelt  decline  in 
the  recovery  planning  process  and  in 
future  section  7  consultations  as  new 
information  develops. 

Comment  8:  One  commenter 
suggested  a  mechanism  for  phased 


compliance  be  (  eveloped  for  EPA's 
water  quality  standards.  Another 
commenter  sug^ted  that  the  standards 
be  set  aside  in  critically  dry  years  until 
their  exact  utilit  f  in  recovering  the  delta 
smelt  and  the  et  Mary  is  quantified. 

Service  Respc  nse:  One  of  the 
purposes  of  designating  critical  habitat 
is  to  identify  ar£s  that  may  be  needed 
for  a  species'  retovery  and  delisting  so 
that  options  can  be  retained  for  the 
realization  of  this  goal.  The  Service 
recognizes  that  the  degradation  of  delta 
smelt  critical  h^itat  has  occurred  over 
more  than  a  ceixury  and  that,  as  a 
result,  it  is  unrebsonable  to  expect  that 
recovery  will  b«  achieved  in  a  relatively 
short  tiraeframa  Please  refer  to  "The 
Effects  of  Critic*!  Habitat"  section  above 
for  a  detailed  discussion  on  how  the 
Framework  Agmement  (1994),  the 
section  7(a)(1)  mandate,  and  CVP  water 
contract  renewals  will,  in  essence,  allow 
compliance  with  EPA's  water  quality 
standards  to  belphased  in. 

However,  theJAct  does  not  permit  the 
protections  pro|aded  by  critical  habitat 
to  be  delayed  ia  ways  that  may  result  in 
the  destruction  lOr  adverse  modification 
of  critical  habitat,  such  as  what  may 
occur  in  drier  water  years.  Having 
threatened  states  under  the  Act  means 
that  the  delta  stielt  is  likely  to  become 
endangered  wifhin  the  foreseeable 
future  throughout  all  or  a  significant 
portion  of  its  range.  Designating  critical 
habitat  will  facilitate  the  recovery  (i.e., 
delta  smelt,  rather  than 
ies  to  continue 
dangered  status, 
(salinity)  in  the  Estuary 
led  by  the  Service  as  a 
primary  constituent  element  essential  to 
the  conservaticfai  of  the  delta  smelt.  A 
signiBcant  mo4  iBcation  to  EPA's  water 
quality  standai  is,  or  a  substantial  delay 
or  break  in  dea  gnating  critical  habitat 
for  the  delta  sr  elt,  would  not  only 
postpone  recot  ery  of  the  species  but 
could  adversel  r  impact  the  species.  The 
delta  smelt's  p  ilagic  life  history, 
dependence  oi  pelagic 
microzooplanl  ton,  1-year  life  span, 
limited  geogra  ihic  range,  and  low 
fecundity  mak  s  it  susceptible  to 
decimation  if  i  s  reproductive  or  larval 
nursery  areas  !  re  disturbed  for  more 
than  two  years 

In  formulati:  ig  the  basis  for  the 
economic  imp  ict  analysis,  the  Service 
assumed  that  <  estruction  or  adverse 
modification  o  "critical  habitat  would 
ai  y 
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satisfactory  progress  towards 
implementing  recoveiy  plan  objectives. 
Comment  9:  Agricultural  interests  and 
municipal  representatives  making 
comments  in  the  public  hearings  felt  the 
designation  of  critical  habitat  for  the 
delta  smelt  and  EPA's  estuarine 
standards  would  cause  water  allocation 
in  California  to  be  inflexible,  especially 
in  light  of  expanding  municipal  water 
needs  for  population  growth,  natural 
disasters  (e.g.,  earthquakes  and  fires) 
and  expanding  industry.  One 
commenter  was  concerned  that  by 
designating  critical  habitat  for  the  delta 
smelt,  construction  of  new  Delta  water 
conveyance  facilities  would  be 
prevented. 

Service  Response:  [Designating  critical 
habitat  for  the  delta  smelt  will  not  cause 
water  allocation  in  California  to  be 
inflexible.  Section  7  of  the  Act  requires 
Federal  agencies  to  consult  on  actions 
that  may  affect  delta  smelt  to  ensure  that 
their  actions  are  not  likely  to  destroy  or 
adversely  modify  critical  habitat  The 
Service  provides  advisory 
recommendations  under  section  7  by 
consulting  with  other  Federal  agencies 
to  identify  and  help  resolve  conflicts 
between  listed  species,  their  critical 
habitat,  and  proposed  actions. 
Management  actions  designed  to 
provide  protection  for  delta  smelt 
through  fomJW  consultation  or  the 
section  10  incidental  take  permit 
process  can  be  achieved  in  a  variety  of 
ways  by  considering  a  range  of  project 
alternatives  or  measures.  'The 
consultation  and  permitting  processes 
are  flexible,  designed  to  identify 
solutions  on  either  a  project-by-project 
or  regional  basis. 

A  critical  habitat  designation  will  not 
necessarily  preclude  the  construction  of 
new  Delta  water  conveyance  facilities 
The  Service's  economic  analysis  for 
designating  critical  habitat  assumed  that 
construction  of  water  facilities  for  future 
economic  growth  is  more  affected  by 
application  of  the  jeopardy  standard, 
rather  than  critical  habitat  designation 
Nonetheless,  these  economic 
assumptions  do  not  constrain  the 
Service's  review  of  future  water  project 
proposals.  The  construction  of  a  new 
Delta  water  conveyance  facility  may  or 
may  not  jeopardize  the  continued 
existence  of  the  delta  smelt,  and  may  or 
may  not  result  in  the  destruction  or 
adverse  modincation  of  its  critical 
habitat,  depending  on  numerous 
elements,  including  the  facilities' 
design,  location  and  operations  criteria. 

Comment  10-  Several  commenters 
believed  that  implementation  of  EPA's 
water  quality  standards  will  only 
remedy  one  factor  contributing  to  the 
delta  smelt's  decline.  Commenters 
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suggested  that  over-fishing,  habitat  \ 
modification,  and  the  introduction  o 
toxics  and  heavy  metals  to  the  Estuj 
have  contributed  to  the  decline  of  i 
delta  smelt.  Numerous  respondent- 
stated  that  introduced  species  in  the 
Delta,  such  as  the  yellowfin  goby 
[Acanthogobius  flavimanus),  striped 
bass  and  inland  silversides  are  the  real 
cause  of  the  delta  smelt's  decline. 
Special  concern  was  expressed  over  the 
effects  that  two  species  of  exotic 
zooplankton  and  a  species  of  the  exotic 
Asian  clam,  (Potamocorbula  amurensis) 
had  on  the  Estuary  ecosystem. 

Service  Response:  Regardless  of  other 
related  effects,  the  best  available 
information  indicates  that  diminished 
water  quality  and  quantity  are  major 
factors  contributing  to  the  decline  of  the 
delta  smelt.  EPA's  water  quality 
(salinity)  standards  will  contribute  to 
the  recovery  of  the  delta  smelt. 

Under  the  Act,  the  Service  may  list 
species  and  designate  critical  habitat 
even  though  the  interaction  of  many 
causes  of  the  species'  decline  masks  the 
relative  contribution  of  any  single 
factor.  Critical  habitat  preserves  options 
for  a  species'  recovery.  As  such, 
designation  of  critical  habitat  preserves 
habitat  conditions  within  which 
implementation  of  recovery  actions  can 
occur.  As  stated  in  the  final  rule  to  list 
the  delta  smelt,  continuing  studies  may 
shed  light  on  the  causes  of  decline,  and 
lead  to  recovery  or  management  actions 
that  may  be  of  benefit  to  the  species. 
Comment  11:  One  commenter  was 
concerned  that  water  users  could 
comply  with  EPA's  water  quality 
standards  early  in  the  February-June 
compliance  period,  hence  adequate 
salinity  would  not  be  provided  in  later 
months  if  the  delta  smelt  were  to  spawn 
late  in  June  or  early  July.  The  same 
commenter  suggested  that  a  year-round 
standard  might  be  a  better  and  more 
reasonable  approach. 

Service  Response:  The  Service 
generally  agrees  with  this  comment  and 
recognized  in  the  revised  proposed  rule 
that 'delta  smelt  may  spawn  as  late  as 
July.  Providing  water  quality  (sahnify) 
to  conserve  the  delta  smelt  and  its 
critical  habitat  is  not  limited  to  a 
defined  time  period  as  EPA's  standards 
are  to  the  February  through  June  period. 
As  the  "Primary  Constituent  Elements" 
section  outlines,  critical  habitat  for  the 
delta  smelt  will  be  focused  on  the 
habitat  needs  of  a  particular  life  stage 
that  may  be  affected  by  a  project. 
Additional  flows  may  be  required  after 
the  February  through  Jime  period  to 
protect  delta  smelt  present  in  the  south 
and  central  Delta  fi-om  being  entrained 
in  the  State  and  Federal  projects,  and  to 
avoid  jeopardy  to  the  species. 


Biological  Issues 

Comment  12:  One  commenter 
suggested  that  the  importance  of  habitat 
in  Grizzly  Bay  and  lower  Suisim  Bay 
should  be  weighted  since  the  bays  are 
a  relatively  large  area  of  high  quality 
habitat  upon  which  some  species  rely 
heavily. 

Service  Response:  Though  Grizzly  Bay 
and  lower  Suisun  Bay  are  important 
areas  of  delta  smelt  habitat,  habitat 
conditions  elsewhere  in  Suisun  Bay  and 
upstream  in  the  Estuary  are  just  as 
important  for  spawning,  larval  and 
juvenile  transport,  rearing  and  adult 
migration.  Habitat  for  each  life  stage  is 
essential  for  the  recovery  of  the  species 
and  is  contained  in  this  designation. 

Coinment  13:  One  commenter  thought 
additional  flow  requirements  would  not 
be  needed  in  July  or  August  to  protect 
larval  and  juvenile  delta  smelt  from 
being  entrained  in  the  State  and  Federal 
water  projects  since  delta  smelt  remain 
in  particular  locations  despite  flow 
conditions. 

Service  Response:  The  Service 
recognizes  that  juvenile  and  adult  delta 
smelt,  when  given  the  opportunity,  may 
remain  in  especially  productive  areas 
such  as  Suisun  Bay,  after  the  mixing 
zone  has  moved  upstream.  However, 
flows  may  be  required  in  the  July- 
August  period  to  protect  delta  smelt 
present  in  the  south  and  central  Delta 
from  being  entrained  in  the  State  and 
Federal  projects,  and  to  avoid  jeopardy 
to  the  species. 

Comment  14:  One  respondent  noted 
that  the  distribution  of  delta  smelt  is  not 
determined  by  flow  alone.  The 
commenter  cited  1993  tow-net  and  fall 
midwater  trawl  collections  that  found 
delta  smelt  upstream  of  the  mixing  zone 
near  Decker  Island,  and  found  delta 
smelt  considerably  downstream  of  the 
mixing  zone  in  Suisun  Bay. 

Service  Response:  "Hie  Service  agrees 
that  the  distribution  of  delta  smeU  is  not 
based  exclusively  on  flow.  When  delta 
smeh  are  located  in  suitable,  productive 
habitat,  they  may  not  travel  with  the 
mixing  zone  as  it  moves  upstream,  or 
downstream.  After  being  transported  to 
productive  rearing  habitat,  delta  smeh 
may  remain  and  take  advantage  of  safe 
and  productive  nursery  areas. 

Delta  smelt  do  not  become  "trapped" 
in  the  mixing  zone,  but  may  remain  in 
particular  areas.  In  thelext  of  the  final 
rule,  the  Service  clarifies  this  point  by 
referring  to  the  salt  and  fi^shwater 
mixing  area  as  the  "mixing  zone,"  rather 
than  the  "entrapment  zone,"  to  clear 
any  misconception  that  delta  smelt  and 
other  estuarine  species  are  associated 
exclusively  or  somehow  become 
tr^ped  within  the  vertical  circulation 


currents  created  by  the  saltwater- 
fi^shwater  interface.  This  type  of 
circulation  pattern  is  important  because 
it  mixes  nutrients  &t)m  the  ocean  and 
inland  areas,  resulting  in  a  productive 
estuarine  ecosystem. 

The  pattern  of  delta  smelt  distribution 
described  by  the  commenter  is 
consistent  with  distribution  patterns  in 
earher  years  when  dispersal  of  delta 
smeh  was  greater  following  wetter 
springs  (Sweetnam  and  Stevens  1993). 
hi  1993,  about  half  the  delta  smeh 
population  remained  in  Suisun  Bay 
throughout  the  summer,  even  though 
the  2  ppt  isohaline  retreated  upstream 
(Herbold  1994). 

Comment  15:  One  commenter 
objected  to  the  Service's  use  of  EPA's 
proposed  water  quality  standards  as  the 
factual  and  scientific  basis  for  the  delta 
smelt's  critical  habitat. 

Service  Response:  The  Service  has  not 
based  critical  habitat  for  the  delta  smelt 
on  EPA's  water  quality  standards.  Space 
requirements  for  delta  smelt  population 
growth,  cover,  and  shelter,  as  well  as 
salinity,  were  described  in  detail  and 
were  included  as  primary  constituent 
elements  in  the  proposed  rule  to 
designate  critical  habitat  for  the  delta 
smelt  in  1991.  well  before  EPA 
promulgated  its  proposed  standards. 
Since  1991.  the  EPA  and  the  Service 
have  been  working  together  to 
coordinate  each  agencies'  actions. 

Comment  16:  Ajnother  commenter 
thought  the  Service  simply  identified 
the  delta  smelt's  entire  geographic  range 
as  critical  habitat  without  considering 
whether  the  designation  was  essential  to 
the  conservation  of  the  species.  Other 
respondents  believed  the  Service  did 
not  distinguish  between  areas  of  critical 
habitat  that  are  essential  and 
nonessential  for  the  conservation  of  the 
delta  smelt,  thereby  including  marginal 
areas  not  necessary  for  delta  smelt 
recovery. 

Service  Response:  The  Service  agrees 
that  critical  habitat  is  limited  to  the 
specific  areas  within  the  geographic  area 
that  contain  the  physical  and  biological 
features  needed  by  the  species.  As 
discussed  in  more  detail  at  comment  37. 
below,  the  Service  has  described  river, 
channel,  slough  and  bay  water  habitats 
essential  for  the  recovery  of  the  smeh. 
Without  these  areas  of  habitat,  the  delta 
smelt  cannot  survive  or  reproduce,  rear, 
or  be  transported  between  other  suitable 
habitat  areas. 

Neither  the  Act  or  its  regulations 
requires  the  Service  to  rank  or  identify 
areas  of  habitat  that  are  more  "essential" 
than  others  when  critical  habitat  is 
designated.  In  the  "Primary  Constituent 
Elements  "section  of  this  rule,  the 
Service  has  specifically  described  the 


importaaoe  of  habitat  for  each  UCb  stage 
of  this  annual  qMciea.  Without  adequate 
habitat  for  eadi  of  these  life  stages,  die 
delta  smelt  would  not  survive  or 
recover.  The  Service  may  highlight  and 
propose  specific  management  actions  to 
protect  and  rehabilitate  certain  areas  in 
the  recovery  planning  process,  such  as 
areas  in  Cache  Slough  and  the  lower 
Sacramento  River  complex  identified  by 
one  commeater. 

Finally,  the  Service  did  not  simply 
designate  critical  habitat  based  on  the 
entire  geographic  range  of  the  delta 
smelt.  At  the  time  the  Service  expanded 
the  critical  halntat  boimdary  in  1994, 
larval  delta  smelt  had  been  located  as 
far  north  as  the  confluence  of  the 
Sacramento  River  with  the  Feather 
River.  This  area  was  not  included  in  the 
revised  proposed  critical  habitat 
boundary.  Based  on  recent  unpublished 
data  (and  brought  to  our  attention  in  a 
comment),  delta  smelt  in  these  most 
upstream  observations  may  have  been, 
misidentified  as  pond  smelt 
{Hyf>omesus  nipponensis,  or  wakasagi). 
Portions  of  San  Pablo  Bay,  the  Napa 
River,  and  western  Suisun  Marsh 
kjiown  to  support  the  species  arejiot 
included  in  the  critical  habitat 
designation. 

In  addition.  California  Department  of 
Fish  and  Game  biologists  contacted  the 
Service  with  new  information  that  in 
1993,  delta  smelt  were  found  spawning 
as  far  upstream  as  Sacramento.  Based  on 
this  new  information  and  the 
importance  of  this  spawning  habitat  in 
some  years,  the  Service  expanded 
critical  habitat  in  the  1994  proposal  to 
extend  to  these  important  areas. 

Comment  17:  One  commenter  thought 
the  Service  did  not  identify  areas 
currently  occupied  by  the  smelt. 

Service  Response:  Delta  smelt 
presenfly  occur  throughout  the  range 
designated  as  critical  habitat.  Delta 
smelt  also  occur  outside  the  legal 
boundary  of  the  Delta,  in  the 
Sacramento,  San  Joaquin,  and 
Mokclumne  rivers. 

Comment  18:  One  respondent 
questioned  the  need  for  critical  habitat, 
since  delta  smelt  populations  had 
increased  seven-fold  in  1993. 

Service  Response:  Designation  of    . 
critical  habitat  for  the  delta  smelt  is 
justified  even  though  the  1992  and  1993 
summer  tow-net  and  fall  midwater  trawl 
abundance  indices  show  increased 
abundance  levels.  Based  on  the  best 
available  information,  the  delta  smelt 
has  not  recovered,  and  remains 
vulnerable  to  a  variety  of  threats.  Deha 
smelt  were  listed  as  threatened  because 
the  species  was  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  thrtMghout  all  or  « 


Fetknl 


/ 


Vol.  59.  No.  242  /  Monday.  December  19.  1994  /  Rules  and  Regulation,    65271 


UMI 


significant  portio  i  of  its  range.  A 
species  has  recov  ned  if  the  status  of  die 
species,  based  onlthe  best  scientific  and 
commercial  data  livailable,  indicates 
Hsting  is  no  longer  appropriate  under 
the  criteria  of  thefAct  (50  CFR  402.02. 
424.11(d)(2)).  Listing  remains 
appropriate  undei'  the  Act  until  long- 
term  population  fbimdance  indices 
remain  at  high  levels  and  the  population 
is  widespread  thibughout  the  Estuary 
for  a  number  of  years.  One  or  two  years 
of  high  abundanoe  levels  is  not 
sufficient  to  ensu  re  recovery  of  an 
annual  species  si  ch  as  the  delta  smelt. 
Specific  recovery  criteria  are  being 
developed  in  the  recovery  planning 
process. 

Comment  19:  S  Bveral  commenters 
were  concerned  i  'ith  the  Service's 
"single  species  a  proach",  whereas 
other  individual!  were  worried  that 
EPA's  water  qual  ty  standards,  having 
been  based  on  eij  ht  estuarine  indicator 
species,  were  too  sroad  because  species 
other  than  the  de  ta  smelt  would  benefit 
from  the  standarc  s.  There  was  concern 
how  delta  smelt  iBcovery  would  be 
coordinated  with  the  recovery  of  other 
threatened  and  ei  dangered  estuarine 
fish  species  (e.g..  winter-run  chinook 
and  Sacramento  !  plittail).  the  salt  marsh 
harvest  mouse  [Iwithrodontomys 
raviventris),  Calil  Drnia  clapper  rail 
[Rallus  longirosti  s  obsoletus],  Suisun 
Marsh  managemt  nt  in  general,  and  with 
other  species  out  ide  the  Estuary  area. 

Service  Respor,  se:  Designation  of 
critical  habitat  an  d  identifying  water 
quality  (salinity)  »s  a  primary 
constituent  elemc  nt  for  protection  of  the 
delta  smelt  may  i  icidentally  benefit 
other  native  estui  rine  species.  Providing 
variable  salinity  i  egimes  will  facilitate 
the  recovery  of  tt  e  Estuary  to  its  natural 
state.  The  Servia  does  not  foresee  a 
significant  declir  b  in  other  native 
estuarine  species  due  to  this  critical 
habitat  designatii  n.  or  due  to  the 
implementation  «  f  EPA's  water  quality 
standards. 

Delta  smelt  rec  jvery  will  be 
coordinated  with  the  habitat  and  water 
quality  needs  of  ( ther  fish  and  other 
marsh  and  wetlai  d  species  in  the 
Estuary.  The  Dell  3  Native  Fishes 
Recovery  Team  v  as  formed  in  1993  to 
address  the  Estua  ry  native  fishes  in 
general.  The  reco  /ery  team  will 
consider  the  popi  ilation  decline  of  delta 
smelt  and  other  t  ative  Estuary  fishes 
that  ultimately  ra  ay  require  active 
management  to  n  store  sustainable 
populations.  The  recovery  team  has 
developed  a  draP  Recovery  Plan  that 
has  analyzed  the  needs  and 
recommended  management  actions  for 
the  delta  smelt,  longfin  smelt, 
Sacramento  split  ail,  green  sturgeon. 


spring-run  d^iiook  salmon,  l^e  CaU-run 
chinook  salmon  and  San  Joaquin  fall- 
run  chinook  salmon.  Winter-run 
chinook  salmon  also  was  included  in 
recovery  planning  for  the  delta  smelt, 
using  recommendations  developed  by 
the  Winter-run  Recovery  Team. 

Fednal  agencies  that  propose  projects 
that  may  affect  the  salt  marsh  harvest 
mouse  and  the  California  clapper  raiL 
both  listed  as  endangered  under  the 
State  and  Federal  Endangered  Species 
Acts,  must  consult  with  the  Service 
under  section  7  of  the  Federal  Act.  All 
listed  species  have  equal  protection 
under  the  State  and  Federal  Acts  and 
the  Service  cannot  develop  solutions  for 
one  species  that  may  jeopardize  other 
listed  species. 

Comment  20:  One  commenter  claimed 
that  the  Service  misrepresented  Moyle 
et  al.  (1992)  by  stating  that  delta  smelt 
grow  faster  in  the  mixing  zone. 

Service  Response:  The  Service  is 
'  puzzled  by  the  assertion  that  Moyle  et 
al.  (1992)  was  misrepresented  in  the 
revised  proposed  rule  for  deha  smelt 
critical  habitat.  The  Service  stated: 
'iw]hen  the  entrapment  zone  is  located 
in  a  broad  geographic  area  with 
extensive  shallow-water  habitat  within 
the  euphotic  zone  (depths  less  than  4 
meters),  high  densities  of  phy-toplankton 
and  zooplankton  are  produced  (Arthur 
and  Ball  1978, 1979, 1980).  and  larval 
and  juvenile  fish,  including  delta  smelt 
grow  rapidly."  (Moyle  et  al.  1992. 
Sweetnam  and  Stevens  1993). 

Moyle  et  al.  (1992)  stated  "(Tlhe 
mixing  currents  keep  the  larvae 
circulating  with  the  abundant 
zooplankton  also  found  here  [in  the 
mixing  zone)  (Orsi  and  Knutson  1979; 
Siegfried  et  al.  1979;  Stevens  e(  al. 
1985).  Growth  is  rapid,  and  the  juvenile 
fish  are  40-50  mm  foric  length  (FL)  by 
early  August  [citations  omitted]." 

Sweetnam  and  Stevens  (1993)  stated 
"[DJelta  smelt  are  fast  growing  and  short 
lived  (Moyle  1976)  •   *   *  The  majority 
of  growth  is  within  the  first  7  to  9 
months  of  Ufe  •   •   •  " 

The  purpose  of  the  paragraph  written 
by  the  Ser\'ice  and  pointed  out  by  the 
commenter  was  to  illustrate  estuarine 
productivity,  while  explaining  the 
dynamics  of  the  Estuary's  mixing  zone 
and  the  delta  smelt's  association  with 
the  mixing  zone.  The  Service  has  not 
knowingly  misrepresented  infonpation. 
and  does  not  believe  any 
misrepresentation  occurred  in  this  . 
instance. 

Comment  21:  One  respondent 
commented  that  delta  smelt  spawn 
north  of  Suisun  Bay  in  Montezuma 
Slough,  Suisun  Slough  and  their 
tributaries,  and  believed  this  fact 
contradicted  the  Service's  assertion  that 


delta  smelt  spawn  upstream  of  the 
mixing  zon& 

Service  Response:  Montezuma 
Slough.  Suisun  Slough,  and  their 
tributaries  are  upstream  of  the  area 
where  mixing  b^ween  fieshwater  and 
salt-water  occurs  in  wetter  water  years. 
In  dryer  water  years,  fce  entrapment 
zone  may  move  upstream  as  far 
upstream  as  the  Cit/  of  Sacramento  in 
late  summer,  and  these  sloughs  may 
become  saline.  If  delta  smelt  were  to 
spawn  late  (i.e.,  July  or  August),  they 
would  probably  seek  areas  other  than 
the  sloughs  to  spawn  in  freshwater. 

Comment  22:  Several  commenters  at 
the  pubUc  hearings  suggested  that  the 
Service  use  hatcheries  to  produce 
enough  delta  smeh  to  make  the 
population  stable. 

Service  Response:  The  Service 
believes  using  hatcheries  to  propagate 
fish,  including  delta  smelt,  should  not 
be  a  substitute  for  habitat  protection  and 
restoration.  Dr.  Moyle  presented 
testimony  in  1992  (Natural  Heritage 
Institute  1^92)  summarizing  the  work  of 
Hilbom  (1992).  which  explained  several 
reasons  why  hatcheries  are  not 
beneficial  to  the  long-term  maintenance 
of  fisheries.  His  points  included  (1) 
though  initially  successfiil,  hatchery 
effectiveness  decreases  after  a  few  years; 
(2)  hatchery  fish  often  do  poorly  in  the 
wild;  (3)  artificial  production  poses  a 
threat  to  the  maintenance  of  wild  fish; 
(4)  hatchery  fish  dilute  the  naturally 
adapted  genes  of  wild  fish;  and  (5) 
hatcheries  provide  an  excuse  for  habitat 
loss.  Assuming  hatcheries  could  be  used 
to  stabilize  delta  smelt  populations, 
propagated  fish  would  require  an 
environment  that  provides  ample  food, 
low  levels  of  toxic  compounds,  and  low 
entrainment  losses  (Moyle  and  Herbold 
1989).  Rehance  on  hatcheries  would  not 
adhere  to  one  of  the  primary  purposes 
of  the  Act,  which  is  to  conserve  the 
ecosystem(s)  upon  which  listed  species 
depend  (16  USC  1531(b)). 

Comment  23:  One  commenter  asked 
why  the  Service  stated  that  delta  smelt 
are  more  likely  to  be  entrained  in  river 
channels  than  when  downstream  of  the 
Sacramento-San  Joaquin  River 
confluence,  when  there  is  no 
relationship  between  salvage  and 
subsequent  delta  smelt  abundance.  The 
commenter  noted  that  entrainment  also 
occurs  in  Pacific  Gas  and  Electric  (PG  & 
E)  cooling  water  diversions  downstream 
from  the  confluence  of  the  two  rivers. 

Service  Response:  DWR  (1994)  states 
that  Federal  and  State  puhips  entrain 
delta  smelt  A  relationship  has  been 
found  between  the  number  of  juvenile 
delta  smelt  salvaged  at  the  State  and 
Federal  pumps  and  both  the  percent  of 
inllow  diverted  and  total  Delta  outflow 


(DWR  1994).  Whether  or  not  there  is  a 
statistical  reladonshlp  between  the 
number  of  delta  smelt  entrained  at  the 
State  and  Federal  water  project  pumps 
and  subsequent  delta  smeh  abundance, 
water  quality  (sahnity)  is  essenUal  to  the 
conservation  of  the  delta  smelt. 
Adequate  salinity  and  flow  provide  the 
delta  smeh  with  suitable  habitat  for  all 
life  stages,  and  will  transport  delta  smelt 
away  from  major  points  of  entrainment. 
The  Service  recognizes  and  has  stated  in 
previous  rules  that  delta  smelt  are  taken 
downstream  of  the  Sacramento-San 
Joaquin  River  confluence  in  numerous 
agricultural,  municipal  and  industrial 
diversions.  Delta  smelt  are  also  taken 
upstream  from  the  confluence  in 
numerous  (over  one-thousand) 
agricuhural  diversions. 

Comment  24:  One  commenter  thought 
the  Montezuma  Slough  Control 
Structure  might  aid.  rather  than 
interfere,  with  the  distribution  of  delta 
smelt  within  Suisun  Marsh. 

Service  Response:  Based  on  the  best 
available  evidence,  the  Service 
maintains  that  operation  of  the 
Montezuma  Slough  Control  Structure 
may  resuU  in  the  destruction  or  adverse 
modification  of  critical  habitat.  The 
Service  is  required  by  section  4(b)(8)  of 
the  Act  to  identify  public  or  private 
activities  that  may  result  in  destruction 
or  adverse  modification  of  critical 
habitat,  and  does  so  in  the  context  of 
this  rulemaking.  Even  though  optimal 
operation  of  the  Montezuma  Slough 
Control  Structure  may  provide  valuable 
habitat  to  delta  smelt,  its  operation  for 
other  purposes  may  mterfere  with  the 
distribution  of  delta  smelt  to  spawning 
and  rearing  habitat  within  Suisun 
Marsh.  The  effects  of  the  salinity  control 
structure  on  delta  smeh  are  currently 
being  investigated  by  the  DWR.  in 
coordination  with  the  Bureau. 

Social  Issues 

Comment  25:  Some  respondents 
beheve  humans  are  the  real  endangered 
species,  and  that  neither  delta  smeh  nor 
any  other  animal  species  should  be 
considered  more  important  than 
humans.  Similarly,  one  commenter 
thought  humans  could  survive  just  fine 
without  delta  smelt,  but  could  not 
survive  without  farmers. 

Senice  Response:  The  Act  recogaizes 
that  species  of  fish,  wildlife,  and  plants 
are  of  aesthetic,  ecological,  educational, 
historical,  recreational,  and  scientific 
value  to  the  Nation  and  its  people 
(section  2(a)(3)).  Delta  smelt  possess 
these  attributes.  The  delta  smelt  is  the 
only  smeh  endemic  to  CaHfomia  and 
one  of  only  two  native  estuarine  smelt 
species  (the  other  being  longfin  smelt) 
found  in  the  Estuary. 


The  purpose  of  the  Act  is  to  protect 
species  in  danger  of  becoming  extinct  in 
the  immediate  or  foreseeable  future. 
Humans  are  not  in  such  danger.  The 
number  of  humans  has  increased  in  the 
last  century  at  a  rapid  rate.  As  pointed 
out  in  a  report  submitted  by  one 
commenter,  total  farm-related 
employment  (agricuhural  services,  food 
manufacturers,  and  agricultural 
chemicals)  increased  between  1977  and 
1989  (Carter  and  Goldman  1992). 
Agricultiiral  services  provided  89.908 
jobs  in  California  in  1985.  adding  some 
45.000  jobs  and  more  than  4,000 
agricultural  firms  in  12  years. 

Comment  26:  Congressman  Gary 
Condit  and  several  other  commenters 
thought  the  critical  habitat  prop(.sal 
failed  to  account  for  the  human  element 
involved,  especially  the  "(E)ffect  and 
toil  of  thousands  of  human  hands  and 
hearts  to  provide  healthy  and 
wholesome  food  for  the  United  States 
and  throughout  the  world". 

Senice  Response:  As  required  by  the 
Act,  the  Service  has  adequately 
accounted  for  the  "human  element"  by 
analyzing  the  economic  impacts  of 
designating  critical  habitat  for  the  delta 
smelt.  The  draft  economic  analysis  has 
been  revised  in  response  to  pubhc 
comments,  in  response  to  discussions 
held  at  five  workshops  sponsored  by  the 
EPA.  and  in  light  of  additional  research 
to  better  portray  the  economic  reality  of 
the  critical  habitat  designation. 

Procedural  and  Legal  Issues 

Comment  27:  One  commenter  was 
concerned  that  efforts  by  the  Federal 
agencies  to  manage  the  Bay/Delta  were 
uncoordinated.  On  the  other  hand,  one 
commenter  presumed  that  the  Service 
adopted  EPA's  water  quahty  standards 
wholesale,  and  thought  the  Service  had 
no  authority  to  do  so  because  the 
Service  designates  critical  habitat  under 
the  narrow  purposes  of  the  Act,  while 
the  EPA  promulgates  water  quality 
standards  under  the  framework  of  the 
Clean  Water  Act.  Similarly,  another 
commenter  thought  the  Service  would, 
in  effect,  be  interposing  or  substituting 
EPA's  regulatory  judgment  for  its  own  if 
the  Service  incorporated  EPA's  water 
quality  standards  in  its  designation  of 
critical  habitat. 

Service  Response:  This  final  rule  does 
not  incorporate  EPA's  water  quality 
standards  perse,  although 
implementation  of  these  standards  may 
be  a  means  to  promote  recovery  of  the 
delta  smek.  The  January  6. 1994,  revised 
critical  habitat  proposal  for  the  delta 
smeh  uicluded  a  fist  of  habitat 
conditions  and  a  description  of  water 
quality  primary  constituent  elements. 
"These  elements  were  developed  in 
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accordance  with  the  requirements  of  the 
Act  and  its  regulations.  The  Service's 
proposal  also  reflects  the  coordinated 
approach  provided  by  the  Club  Fed 
process.  Tlie  Service  participated  with 
the  Bureau.  NMFS.  and  EPA  in 
guaranteeing  that  the  January  6, 1994, 
critical  habitat  and  water  quality 
proposals  were  based  on  the  best 
available  scientific  and  technical 
information.  Another  priority  was  for 
the  proposals  to  take  into  account  the 
goals  and  concerns  of  the  agencies  and 
public  and  private  interests  affiected  by 
the  agencies'  programs  and  activities. 

The  preservation  of  rare  and 
endangered  species  is  a  substantive  link 
between  the  proposals  of  the  Service 
and  the  EPA.  The  EPA  promulgated  the 
Bay/Delta  standards  because  they 
disapproved  provisions  of  the  1991  Bay/ 
Delta  plan  developed  by  the  State 
Board.  The  EPA  determined  that  the 
State  had  not  adopted  criteria  sufficient 
to  protect  designated  uses  of  the 
Estuary,  including  the  "Preserv(ing] 
Rare  and  Endangered  Species" 
designated  use.  Similarly,  in  discussing 
the  "Relationship  Between  Fish  and 
Wildlife  Service  and  EPA  Actions,"  the 
Service  wrote—"*  •  *(Tlhe  Clean 
Water  Act  requires  protection  of  the 
most  sensitive  use  within  each  categorj' 
of  designated  uses.  'Protection  of 
Endangered  and  Threatened  Species'  is 
considered  a  designated  use  within  the 
meaning  of  the  Clean  Water  Act; 
therefore,  a  species  listing  under  the 
Endangered  Species  Act  provides  one 
method  to  identify  the  most  sensitive 
use  within  the  designated  uses  of  a 
water  body."  (59  PR  854). 

Biologically,  the  proposed  critical 
habitat  for  the  delta  smelt  and  the 
salinity  criteria  that  constituted  EPA's 
proposed  water  quality  standards  are 
directly  related.  "*  *  *  EPA's  proposed 
water  quality  standards  address  the 
location  of  2ppt  salinities  from 
February  to  June  and,  therefore,  address 
both  critical  habitat  requirements  for 
delta  smelt  and  a  range  of  interrelated 
parameters  that  affect  other  species  that 
rely  on  estuarine  habitat."  (59  FR  854) 
Based  on  the  common  legal  and 
biological  underpinnings  of  the  critical 
habitat  designation  and  the  proposed 
water  quality  standards,  the  Service's 
treatment  of  salinity  as  a  primary 
constituent  element  and  the  textual 
references  to  the  proposed  salinity 
standards  were  appropriate  and  fully 
consistent  with  the  goal  of  assuring 
substantive  consistency  between  the 
two  proposals. 

Because  the  designation  of  critical 
habitat  and  EPA's  proposed  Bay/Delta 
standards  have  common  elements,  the 
critical  habitat  designation  must  address 
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the  standards,  ai  d.  at  a  minimum,  must 
not  be  inconsiste  at  with  them,  and  vice 
versa.  The  Janua  y  6. 1994.  critical 
habitat  proposal  ^d  not  incorporate 
specific  salinity  Standards  into  the 
regulatory  designation  of  habitat,  as  was 
the  case  with  th^  initial  critical  habitat 
proposal  publisl^  in  1991.  Rather,  the 
1994  proposal  d^ignated  water  quality 
tituent  element, 
concentrations  (as) 
ain  delta  smelt  habitat 
al  and  juvenile 
and  adult  migration." 
d  Federal  effort  and 
nsistency  of  the  EPA 
and  Service  proposals  are  a  direct 
reflection  of  the  agencies'  intent  to 
address  Bay/Del  a  issues  in  an  effective 
and  responsible  nanner.  The 
coordinated  Clut  Fed  process  is 
intended  to  addipss  concerns  expressed 
by  the  State  of  C  ilifornia  of  a  perceived 
lack  of  coordinal  ion  among  the  Federal 
agencies. 

Comment  28:  i  )ne  commenter  thought 
designation  of  ci  itical  habitat  was  not 
prudent  at  this  t  me,  since  critical 
habitat  would  n(  t  provide  the  delta 
smelt  any  more   irotection  than  the 
listing  of  the  spt  :ies  had  already 
provided.  Anoth  sr  commenter  thought 
designating  criti  :al  habitat  at  the 
present  time  woi  ild  interfere  with  the 
deha  smelt  recoi  ery  planning  process. 

Service  Respo  jse;  Designation  of 
critical  habitat  is  prudent  at  this  time 
because  the  desi  ^nation  will  provide 
substantive  bent  fits  to  the  delta  smelt 
beyond  those  all  eady  resulting  from  its 
status  as  a  threal  ened  species.  Critical 
habitat  serves  to  preserve  options  for  a 
species'  eventua  recovery.  A  critical 
habitat  designat  9n  contributes  to 
species  conserve  tion  primarily  by 
identifying  impc  rtant  geographic  areas, 
and  by  describir  g  the  features  within 
the  areas  that  an  essential  to  the 
species.  The  des  gnation  puts  public 
and  private  entil  ies  on  notice  that  the 
area  is  importan  habitat.  Section  7  of 
the  Act  requires  Federal  agencies  to 
ensure  that  any  i  iction  they  authorize, 
fund,  or  carry  oi  t  is  not  likely  to  destroy 
or  adversely  mo  lify  designated  critical 
habitat.  This  sec  ion  requires  parties  to 
consult  with  the  Service  to  avoid 
jeopardy  and  de  itruction  or  adverse 
modification  to  mportant  habitat  areas. 

A  designation  of  critical  habitat 
provides  a  clean  r  indication  to  FedeVal 
agencies  as  to  w  len  consultation  under 
section  7  is  requ  Ted,  particularly  in 
cases  where  the  iction  would  not  result 
in  direct  mortal!  y  or  injury  to 
individuals  of  tl  e  listed  species  (e.g.,  an 
action  occurring  within  the  critical  area 
when  a  migratoi  y  species  is  not 
present),  libe  cr  tical-habitat 


designation,  describing  the  essential 
physical  or  biological  features  of  the 
habitat,  also  assists  parties  in 
determining  which  activities  conducted 
outside  the  designated  area  are  subject 
to  section  7  consultation  (i.e.,  activities 
that  may  affect  primary  constituent 
elements  of  the  designated  area). 

Designating  critical  habitat  also  assists 
private.  State,  and  Federal  agencies  in 
planning  future  actions,  since  the 
designation  establishes,  in  advance, 
those  habitats  that  will  be  given  special 
consideration  in  section  7  consultations 
and  section  10  incidental  take  activities. 
With  the  designation  of  critical  habitat, 
potential  conflicts  between  projects  and 
endangered  or  threatened  species  can  be 
identified  and  possibly  avoided  early  in 
the  agency's  planning  process. 

Designating  critical  habitat  will  not 
interfere  with  recovery  planning  efforts 
now  in  progress.  A  recovery  plan  would 
be  prepared  for  the  delta  smelt  pursuant 
to  the  Act  whether  or  not  critical  habitat 
was  designated  for  the  species. 

Comment  29:  One  commenter  thought 
Club  Fed  could  not  restore  natural 
resources  to  levels  existing  during  times 
of  significantly  fewer  people  imder 
current  California  law.  Another 
respondent  believed  the  Service  may 
not  refer  to  EPA's  water  quality 
standards  because  the  estuarine 
standards  are  based  on  historical 
conditions,  rather  than  on  "existing 
'  conditions"  now  occurring  in  the 
Estuary.  The^respondent  claims  there  is 
a  temporal  element  in  the  definition  of 
critical  habitat,  stating  that  critical 
habitat  is  defined  in  the  Act  in  terms  of 
existing  conditions,  and  the  Service 
must  look  to  specific  areas  which 
contain  physical  and  biological  features 
essential  to  the  conservation  of  the 
species  at  the  time  it  is  listed.  The 
commenter  went  on  to  say  that  critical 
habitat  may  only  consist  of  those  areas 
that  currently  contain  essential  physical 
and  biological  features. 

Service  Response:  The  definition  of 
critical  habitat  does  not  require  that  all 
primary  constituent  elements 
necessarily  be  conditions  existing  at  the 
time  critical  habitat  is  designated. 
Conditions  existing  historically  in  the 
Estuary  are  required  to  recover  the  delta 
smelt.  Conditions  now  occurring  in  the 
Estuary  have  resulted  in  the  decline  of 
the  delta  smelt  population,  because  the 
Estuary  currently  does  not  contain  all  of 
the  physical  and  biological  features 
(e.g.,  habitat  requirements  and  salinity) 
necessary  for  each  of  the  species'  life 
stages.  Critical  habitat  for  the  delta 
smelt  identifies  areas  needed  to 
conserve  the  species,  so  it  may  recover 
and,  ultimately,  be  delisted.  In  order  to 
accomplish  recovery,  it  is  necessary  that 
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critical  habitat  encompass  conditions 
that  are  superior  to  existing  conditions, 
so  that  all  of  the  physical  and  biological 
features  necessary  for  the  delta  smeh  are 
present  in  the  Estuary.  The  Delta  Native 
Fishes  Recovery  Team  has  identified 
1968  as  a  time  when  the  Estuary  had 
appropriate  hydrologic  conditions  that 
would  allow  recovery  of  the  delta  smelt. 
An  interagency  Statement  of  Principles 
(Plenert,  FuUerton,  and  Seraydarian,  in 
litt.  1992)  among  the  Service,  NMFS  and 
EPA  have  found  that  the  Estuary 
ecosystem  and  its  anadromous  and 
resident  fisheries  were  relatively 
healthy  during  the  years  between  1960- 
1970.  The  Service  recognizes  no 
significant  conflict  with  managing 
toward  historic  conditions  for  all 
primary  constituent  elements  as  a 
conservaUon  strategy  for  the  delta  smelt. 

The  Service  notes  that  the  1994 
revised  proposed  criUcal  habitat  for  the 
delta  smelt  contains  the  physical  and 
biological  features  essential  for  the 
conservation  of  the  deha  smelt.  Using 
equations  developed  by  Kimmerer  and 
Monismith  (1992)  to  calculate  salinity 
pWR  (1993)  determined  that  the 
isohaline  was  located  downstream  of 
the  Roe  Island  historic  refierence  point 
124  days,  and  was  between  Roe  Island 
and  Chipps  Island  habitat  14  days 
between  February  1  and  June  31  in  1993 
(DWR  1993).  Therefore,  conditions  for 
spavvning,  larval  and  juvenile  transport, 
rearing  and  aduU  migration  was,  in  fact, 
available  for  all  life  stages  as  recently  as 
1993.  However,  these  physical  and 
biological  features  do  not  occur 
frequently  enough,  and  are  not 
protected  during  critical  periods  in 
February  through  June,  especially  in 
drier  water  years.  The  mixing  zone  was 
piished  out  beyond  Roe  Island  during 
this  period  because  1993  was  a  wet  year 
Water  quality  criteria  are  necessary  to 
ensure  habitat  suitable  for  the  delta 
smelt  are  available  at  critical  times  in  all 
water-year  types. 

Comment  30:  The  Service  did  not 
identify  a  plan,  any  directives,  or  a  goal 
to  ensure  that  delta  smelt  are  protected, 
or  to  indicate  when  the  species  is 
recovered. 

Service  Response:  A  critical  habitat 
designaUon  need  not.  and  should  not. 
include  specific  management  plans  or 
recovery  goals.  Designating  critical 
habitat  for  a  species  does  not  result  in 
a  management  or  recovery  plan.  Critical 
habitat  simply  identifies  areas  where 
conservation  efforts  should  be 
concentrated.  Designating  critical 
habitat  alone  will  not  dictate  how  the 
delta  smelt  should  be  protected,  nor  will 
it  require  identification  of  goals  to 
measure  the  success  of  the  designation. 
Plans,  goals,  and  directives  will  be 
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identified  and  set  in  motion  during  the 
recovery  planning  process.  Section 
4(0(1)  of  the  Act  specifies  what  should 
be  included  in  a  recovery  plan.  Criteria 
for  downlisting  or  delisting  are 
contained  in  recovery  plans,  which 
function  as  goals  to  achieve  species 
conservation.  The  Delta  NaUve  Fishes 
Recovery  Team  has  developed  a  draft 
Recovery  Plan  for  the  delta  smelt  and 
other  estuarine  fish  species,  and  will 
include  recovery  and  delisting  criteria 
for  the  delta  smelt.  The  pubUc  will  have 
Ae  opportunity  to  comment  on  a  draft 
delta  smelt  Recovery  Plan  before  it  is 
approved  as  a  final  plan  as  required  by 
section  4(0(4)  of  the  Act. 

Comment  31:  Senator  Phil  Wyman 
and  TTie  Cafifomia  Farm  Bureau  were 
disappointed  with  the  quality  of  the 
public  hearings  held  in  Fresno  because 
only  the  Service  and  the  EPA  attended 
the  meeting  to  hear  testimony  and 
answer  questions.  The  Senator  and  the 
Farm  Bureau  believed  the  Bureau  and 
NMFS  should  have  been  at  the  hearing, 
since  the  issues  involved  "Club  Fed". 
Moreover,  several  of  the  j)articipants  in 
Fresno  felt  the  hearings  ^ere  simply  a 
"gqing-lhrough-the-motions"  exercise. 

Service  Response:  Section  4(b)(5)(E)  of 
the  Act  requires  the  Service  to  hold  a 
public  hearing  if  one  is  requested  within 
45  days  of  the  publication  of  a  proposed 
rule.  The  Service  received  such  a 
request,  and  held  hearings  in  Fresno. 
Irvine,  Sacramento,  and  San  Francisco 
to  accept  public  comment  on  two 
proposals  by  the  Service  and  on  one 
proposal  by  EPA— the  proposed  critical 
habitat  designation  for  the  delta  smelt, 
listing  of  the  Sacramento  spHttail.  and 
Bay/Delta  water  quality  standards. 

The  hearings  are  not  a  "going- 
through-the-motions"  event.  Service 
staff  review  all  oral  comments  presented 
at  the  public  hearings  from  the  hearing 
transcripts.  Oral  comments  are  given  the 
same  weight  and  consideration  as  are 
comments  submitted  in  written  form. 

Comment  32:  Many  comraenlers 
thought  the  Service  should  prepare  an 
Environmental  Impact  Statement  (EIS) 
required  by  NEPA,  to  comply  with  the 
holding  in  Douglas  County  v.  Lujan. 
These  commenters  thought  the  Service 
should  assess  the  environmental  and 
social  impacts  that  may  occur  in  or  near 
the  Estuary,  and  outside  the  Estuary 
area  as  a  result  of  designating  critical 
habitat  for  the  delta  smelt.  Commenters 
identified  potential  environmental 
impacts,  including  groundwater 
overdraft  and  subsequent  land 
subsidence,  sagging  canals  and  leaking 
rivers,  fugitive  dust,  warming  of 
reservoir  water,  impacts  on  regional 
water  quality  control  plans,  increased 
eneigy  use,  impacts  on  listed  and 


candidate  species,  loss  of  water  for 
wetlands,  loss  of  open-space  habitat 
provided  by  farms,  and  impacts  on 
regional  recreational  use  at  reser\'oirs 

Service  Response:  The  decision  in 
Pacific  Legal  Foundation  v.  Andrus  (657 
F.2d  829)  held  that  an  EIS  is  not 
required  for  listings  under  the  Act.  The 
decision  noted  that  preparing  an  EIS  on 
listing  actions  does  not  ftirther  the  goals 
of  NEPA  or  the  Act  The  Service 
believes  that,  under  the  reasoning  of  this 
decision,  preparing  an  EIS  for  the  delta 
smelt  critical  habitat  designaUon  would 
not  further  the  goals  of  NEPA.  or  the 
Act.  and  is  not  legally  required. 

The  United  States  District  Court  for 
the  District  of  Oregon  in  Douglas  County 
v.  Lujan  held  that  critical  habitat 
designations  should  be  analyzed  under 
NEPA.  However,  the  decision  is  stayed 
pending  appeal  to  the  Ninth  Circuit. 

hi  addition,  see  the  discussion  in  this 
rule  respecting  NEPA  compliance. 

Comment  33:  One  commenter  thinks 
the  Service  violated  the  Federal 
Advisory  Conunittee  Act  (FACA) 
because  it  refied  on  scientific 
information  developed  by  the  San 
Francisco  Estuary  Project  (SFEP)  in 
developing  die  revised  critical  habitat 
designation. 

Service  Response:  Section  4(b)(2)  of 
the  Act  specifies  that  "The  Secretary 
shall  designate  critical  habitat  *  *   *  on 
the  basis  of  the  best  scientific  data 
available*  •  *."  When  the  Service 
identifies  critical  habitat,  it  relies  on 
scientific  data  in  published  literature, 
data  gathered  as  a  result  of  status 
reviews,  data  received  during  the  public 
comment  periods,  and  information 
communicated  in  conversations  with 
biologists,  economists  and  other 
specialists.  A  summary  of  the  findings 
of  the  SFEP  (1993)  was  included  in  the 
body  of  information  that  the  Service 
used  to  revise  the  proposed  rule  to 
designate  critical  habitat. 

Critical  habitat  for  the  smelt  was  first 
proposed  in  October,  1991.  The  Service 
revised  the  critical  habitat  boundaries  in 
1994.  relying  on  the  best  scientific 
information  available  from  California 
Department  of  Fish  and  Game  biologists. 
Service  biologists,  and  new  scientific 
information  received  during  the  public 
comment  period  from  the  EPA  and  other 
commenters.  Included  in  this 
information  were  the  findings  and 
recommendations  of  the  SFEP. 

Had  the  Service  not  used  SFEP 
information,  the  Service  would  not  have 
complied  with  section  4(b)(2)  of  the  Act. 
which  requires  use  of  the  best  scientific     . 
evidence  available.  SFEP  was  created  in 
1988  as  part  of  EPA's  National  Estuary 
Program.  The  SFEP  is  an  Environmental 
Management  Program  of  EPA.  the  State 
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of  California  and  the  Association  of  Bay 
Area  Govenunents.  The  Service  has 
participated  in  the  SFEP  extensively 
over  the  past  several  years.  The  SFEP 
developed  recommendations  for 
estuarine  standards,  and  complied  with 
FACA  when  they  conducted  workshops 
and  meetings,  and  when  they  chose 
participants  to  work  on  the  standards. 

Comment  34:  One  commenter  thought 
the  critical  habitat  designation  is 
defective  since  the  data  supporting  the 
expansion  of  critical  habitat  for  the  delta 
smelt  was  based  on  personal 
communications  not  available  for  the 
pubhc  review. 

Service  Response:  The  Service  relied 
on  information  that  has  been  available 
to  the  public  by  contacting  the 
California  Department  of  Fish  and 
Game,  EPA  or  the  Service.  The 
administrative  record  for  the  critical 
habitat  designation  is  and  has  been 
available  for  public  inspection  since 
publication  of  the  initial  proposed  rule 
in  1991. 

Comment  35:  One  commenter  urged 
the  Service  and  the  EPA  to  exhaust  all 
possible  remedies  to  recover  the  delta 
smelt  (e.g.,  by  using  the  Delta  Protection 
Act)  before  more  burdens  were  placed 
on  California's  water  users  with  the 
designation  of  critical  habitat. 

Service  Response:  Pursuant  to  50  CFR 
424.12,  the  Service  must  designate 
critical  habitat  unless  it  is  not  prudent 
to  do  so.  The  Service  has  not  concluded 
that  it  is  not  prudent  to  designate 
critical  habitat.  Further,  critical  habitat 
is  determinable.  Therefore,  the 
requirement  at  section  4(b)(6)(c)(ii)  to 
publish  a  final  designation  by  not  more 
that  one  year  after  listing  applies. 

Comment  36:  One<x)mmenter  felt  the 
proposed  critical  habitat  designation 
should  be  withdrawn  since  the  Service 
did  not  comply  with  the  statutory  time 
period  for  designating  critical  habitat  for 
the  delta  smelt.  The  commenter  cited 
Idaho  Farm  Bureau  Federation  v. 
Babbitt.  839  F.Supp.  739  (D.  Idaho  1993) 
to  support  its  contention. 

Service  Response:  In  this  rulemaking, 
the  Service  first  proposed  critical 
habitat  for  the  delta  smelt  in  1991.  It 
revised  its  proposal  in  1994  after  public 
comment  indicated  that  the  Service  had 
not  included  important  spawning 
habitat  for  the  species.  These  facts  are 
significantly  different  from  those  of  the 
case  cited  by  the  commenter.  As  such, 
the  Service  does  not  apply  the  holding 
in  that  case  to  this  rulemaking  e^ort. 

Comment  37:  One  commenter  thought 
measures  implemented  in  the  past  to 
protect  delta  smelt  habitat  be  given  a 
"credit"  in  any  future  section  7 
consultation  or  section  10  determination 
with  the  Service. 


Service  Respoifse:  Under  sections  7 
and  10  of  the  Aci  the  Service  assesses 
the  merits  of  prefect  proposals  on  a 
case-by-case  bass.  In  a  formal  section  7 
consultation,  thai  Service  evaluates  the 
effects  of  an  actitin,  creating  an 
environmental  b  iseline  (50  CFR 
402.14(g)(3)).  Th  s  baseline  includes  the 
past  and  present  impacts  of  all  Federal. 
State,  or  private  ictions  and  other 
human  activities  in  the  action  area,  the 
anticipated  impt  cts  of  all  proposed 
Federal  projects  n  the  action  area  that 
have  already  un<  ergone  fdrmal  or  early 
section  7  consul  ation,  and  the  impact 
of  State  or  prival  a  actions  which  are 
contemporaneoi  s  with  the  consultation 
in  process  (50  C  R  402.02). 
Conservation  act  ions  proposed  by 
project  propone]  its  can  be  considered  as 
suitable  measun  s  to  reduce  the  impact 
of  incidental  tak  ;,  or  otherwise  reduce, 
mitigate,  and  coi  npensate  for  project 
effects. 

Economic  Issuei 

Comment  38:  Aany  commenters 
thought  the  ecor  omic  analysis  prepared 
for  the  Service  b  f  the  EPA  was 
inadequate. 

Service  Response:  The  economic 
analysis  is  described  and  its  results  are 
summarized  in  1  us  final  rule.  The 
Service  believes  the  economic  analysis 
is  sufficient  in  t&at  it  adequately  and 
appropriately  identifies  costs  of 
designating  critical  habitat.  As  such,  it 
enables  the  Seci  atary  to  exclude  areas 
from  critical  hal  itat  designation  if  the 
benefits  of  an  e>  elusion  are  found  to 
outweigh  the  be  lefits  of  including  an 
area  as  critical  l^bitat. 

Comment  39:  Several  commenters 
accused  the  Ser  Ice  of  incorrectly 
minimizing  the  iconomic  impacts  in  the 
delta  smelt  criti  ;al  habitat  designation 
since  the  impac  s  associated  with  the 
critical  habitat  (  esignation  were 
separated  from  he  economic  impacts 
attributable  to  t  le  listing  of  the  species. 

Service  Respc  nse:  Section  4(b)(2)  of 
the  Act  requires  the  Service  to  consider 
the  economic  ai  d  other  relevant 
impacts  of  desij  nating  critical  habitat.  It 
does  not  direct  he  Service  to  assess  the 
economic  impai  ;ts  of  both  listing  the 
species  and  des  gnating  its  critical 
habitat.  Section  4(b)(1)(A)  of  the  Act 
explicitly  precli  ides  the  Service  from 
considering  the  economic  impacts  of 
listing  a  species  as  threatened  or 
endangered.  Th  i  congressional  intent 
behind  inclusia  fi  of  this  statutory 
provision  was  ti  >  ensure  that  only 
relevant  biologi  :al  criteria  are  used  to 
assess  the  ecolo  jical  status  of  a  species. 

The  1994  rev  sed  proposed  critical 
habitat  designai  ion  for  die  delta  smelt 
explained  the  e  »nomic  impacts 
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attributable  to  listing  and  to  critical 
habitat  designation.  Subsequent  to 
listing  and  prior  to  this  final  critical 
habitat  designation,  protective  measures 
for  the  delta  smelt  (e.g.,  as  provided 
through  section  7  consultation  with  the 
Bureau)  have  been  in  place  and  created 
economic  impacts  not  associated  with 
critical  habitat  designation.  In  a 
comprehensive  economic  analysis 
prepared  by  the  EPA  and  other 
economists  for  the  Service,  the 
economic  impacts  attributed  to 
designating  critical  habitat  have  been 
evaluated.  The  Service  has  not  limited 
the  examination  of  economic  impacts  so 
as  to  minimize  the  economic  effects  of 
designating  critical  habitat. 

Comment  40:  One  conunenter  thought 
that  the  Service  could  not  begin  to 
define  critical  habitat  imtil  it  fully 
considered  the  economic  impacts  of  the 
designation.  The  commenter  thought  a 
proposed  rule  for  critical  habitat  could 
not  be  drafted  imtil  an  economic 
analysis  was  conducted,  and  an 
opportunity  to  comment  on  the  analysis 
was  provided  to  interested  parties. 
Another  commenter  thought  the  public 
should  be  able  to  comment  on  a  revised 
critical  habitat  designation  in  the  event 
the  Secretary  excludes  portions  of 
habitat  which  were  included  in  the 
revised  proposed  rule. 

Service  Response:  The  Service  has  not 
defined  critical  habitat  prematurely  for 
the  delta  smelt  because  the  Act  does  not 
require  completion  of  an  economic 
analysis  before  the  Service  can  propose 
critical  habitat  areas.  In  a  critical  habitat 
rulemaking  conducted  in  accordance 
with  the  Act  and  the  Administrative 
Procedure  Act  (APA),  the  Service 
defines  and  proposes  critical  habitat 
boundaries,  conducts  an  economic 
impact  analysis,  takes  public  comment 
on  the  proposed  critical  habitat 
designation  and  the  economic  analysis, 
makes  exclusions,  if  any,  to  critical 
habitat  boundaries,  and  promulgates  a 
final  rule.  The  Secretary,  through  the 
Service,  has  the  discretion  to  exclude 
critical  habitat  areas  based  on 
economics,  in  accordance  with  the 
section  4(b)(2)  standard.  The  section 
allows  the  Secretary  to  exclude  any  area 
frtim  critical  habitat  if  he  determines 
that  the  benefits  of  such  exclusion 
outweigh  the  benefits  of  specifying  such 
area  as  part  of  critical  habitat,  provided 
that  exclusion  will  not  result  in 
extinction  of  a  species.  The  Service  has 
properly  conducted  critical  habitat 
rulemaking  for  the  delta  smelt. 

Neither  the  Act,  nor  its  regulations, 
require  the  Service  to  allow  public 
comment  on  revised  critical  habitat 
designations  where  the  Secretary  has 
excluded  areas  of  proposed'critical 


habitat.  The  standard  rulemaking 
process  requires  preparation  of  a 
proposed  iide  followed  by  a  final  rule. 
Publishing  a  draft  final  rule  is  not 
required.  The  Service  acknowledges  that 
the  public  was  allowed  to  comment  in 
the  above  described  manner  in  the 
critical  habitat  designation  for  the 
Northern  Spotted  Owl,  however,  the 
opportvmity  for  public  comment  was  a 
policy  decision  made  specifically  for 
that  rulemaking  and  is  not  required  by 
law. 

The  Service  has  provided  ample 
opportunity  for  the  public  to  comment 
on  the  delta  smelt  critical  habitat 
designation  proposals  and  on  the 
economic  analysis  during  prescribed 
comment  periods  bom  October  3  to 
February  3, 1992;  March  16  to  April  30, 
1993,  and  again  bom  January  27  to 
March  11, 1994.  Four  public  hearings 
also  were  held  to  solicit  comments  on 
the  revised  proposed  critical  habitat 
designation. 

Comment  41:  One  commenter  thought 
the  critical  habitat  designation  was 
flawed  since  the  economic  analysis 
could  not  properly  analyze  economic 
impacts  likely  to  arise  from  the 
proposed  designation,  because  the 
Service  failed  to  present  any  focused  or 
concrete  indication  of  what  specific 
management  measures  would  be 
piusued.  The  commenter  thought  the 
public  was  not  able  to  effectively 
comment  on  the  critical  habitat 
designation  due  to  this  inadequacy. 

Service  Response:  Designating  critical 
habitat  does  not  result  in  a  management 
plan.  Specific  management  measures  are 
identified  in  a  draft  Recovery  Plan  that 
currently  is  being  prepared  by  the 
Service,  and  need  not  be  identified  in  a 
proposed  critical  habitat  designation. 

As  described  in  the  above  comment, 
the  Service  believes  the  public  was 
given  an  opportunity  to  effectively 
comment  on  the  critical  habitat 
designation  and  the  draft  economic 
analysis.  The  draft  RIA  was  available  for 
review  and  provided  sufficient  detail  so 
that  the  public  could  provide 
meaningful  comments. 

Comment  42:  One  commenter 
believes  the  critical  habitat  designation 
is  deficient  because  the  Service  failed  to 
analyze  the  potential  economic  impacts 
of  any  particular  portion  of  the  Delta. 

Senice  Response:  Section  4  of  the  Act 
requires  the  Secretary  to  take  into 
consideration  "The  economic  impact 
•  *  *ofspecifying  any  particular  area 
as  critical  habitat."  The  Service  may 
exclude  any  area  from  critical  habitat  if 
it  is  determined  that  the  benefits  of  such 
exclusion  outweigh  the  benefits  of 
specifying  such  areas  as  part  of  critical 
habitat,  unless  failure  to  designate  such 


area  will  result  in  the  extinction  of  the 
species. 

The  Service  believes  it  has  adequately 
analyzed  the  potential  economic 
impacts  of  the  Estuary  "area."  The  Act 
does  not  require  an  agency  to  analyze 
potential  economic  impacts  for  any 
specific  or  particular  "area."  An  "area" 
is  not  limited  to  particular  reaches  of  a 
river,  or  particular  areas  of  a  species' 
habitat. 

Comment  43:  The  Department  of  the 
Army  thought  the  Service  did  not 
sufficiently  analyze  the  economic 
impacts  of  designating  critical  habitat, 
and  did  not  include  adequate  economic 
data.  They  thought  the  Service  should 
have  included  channel  dredging 
activities  and  the  maintenance  of  flood 
control  levees  in  the  economic  analysis, 
including  the  economic  impacts  of 
potential  failure  and  flooding  since 
maintenance  might  be  limited  due  to 
critical  habitat  designation. 

Service  Response:  The  Service 
believes  the  economic  impacts  of 
designating  critical  habitat  have  been 
sufficiently  addressed,  and  include 
discussion  of  dredging  and  levee 
maintenance.  As  discussed  in  the  final 
rule  to  list  the  delta  smelt,  and  in  the 
revised  proposed  rule  to  designate 
critical  habitat  for  the  species,  the 
Service  determined  that  the  economic 
impact  of  restricting  activities 
associated  with  deep  water  navigation 
channel  dredging  were  attributable  to 
the  jeopardy  standard  imposed  by  the 
listing  of  the  delta  smelt  as  a  threatened 
species.  Hence,  the  economic  impacts  of 
these  activities  can  not  be  associated 
with  designating  critical  habitat. 

The  Service  did  determine  that  levee 
maintenance  may  adversely  modify 
critical  habitat  without  necessarily 
jeopardizing  the  delta  smelt.  The 
economic  impacts  of  restrictions 
associated  with  the  construction  and 
implementation  of  these  projects  have 
been  analyzed  to  determine  the 
economic  cost  or  benefit  of  critical 
habitat  designation.  Properly  scheduling 
maintenance  and  construction  activities 
to  avoid  periods  critical  to  a  species  can 
allow  projects  to  go  forward  without 
incurring  large  economic  impacts. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment  and/or  an 
Environmental  Impact  Statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  A 
notice  outlining  the  Service's  reasons 
for  this  determination  was  published  in 


the  Federal  Register  on  October  25. 
1983  (48  FR  49244). 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

This  proposed  rule  has  been  reviewed 
xmder  Executive  Order  12866.  The 
Department  of  the  Interior  has 
determined  that  the  proposed  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Based  on  the 
information  discussed  in  this  rule, 
significant  economic  impacts  will  not 
^  result  bom  the  critical  habitat 
designation.  Also,  no  direct  costs, 
enforcement  costs,  information 
collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  designation.  Further,  the 
rule  contains  no  recordkeeping 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980. 

Takings  Implications  Assessment 

The  Service  has  analyzed  the 
potential  takings  implications  of 
designating  critical  habitat  for  the  delta 
smelt  in  a  Takings  Implications 
Assessment  prepared  pursuant  to 
requirements  of  Executive  Order  12630, 
"Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights."  The  Takings  hnplications 
Assessment  concludes  that  the 
designation  does  not  pose  significant 
takings  implications. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  the  Service  hereby 
amends  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544: 16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted 

§17.11    [A.T.encJed] 

2.  Amend  §  17.11(h),  in  the  entry  in 
the  table  under  FISHES  for  "Smelt, 
delta,"  in  llie  column  under  "CriticaJ 
habildt"  by  revi<?ipg  "NA"'  to  read 

"17.Go(rt).''     : 

3  Amend  §  1 7.t51"j  by  adding  cnlicaJ 
habiiat  of  the  delta  smelt  in  the  same 
alphabetical  order  as  the  species  occurs 
in  §  17.11(h). 

§  17.95   Critical  tiabitat-flsh  and  wildlife. 

(c)*  *  • 
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DELTA  SMELT  [Hypomesus  transpacificus) 

California— Areas  of  all  water  and  all 
submerged  lands  below  ordinary  high  water 
and  the  entire  water  column  bounded  by  and 
contained  in  Suisun  Bay  (including  the 
contiguous  Grizzly  and  Honker  Bays);  the 
length  of  Montezuma  Slough,  and  the 
existing  contiguous  waters  contained  within 
the  Delta,  as  defined  by  section  12220,  of  the 
State  of  California's  Water  Code  of  1969  (a 
complex  of  bays,  dead-end  sloughs,  channels 


typically  less  than  4  meters  deep, 
marshlands,  etc.)  as  follows: 

Bounded  by  a  line  beginning  at  the 
Carquinez  Bridge  which  crosses  the 
Carquinez  Strait;  thence,  northeasterly  along 
the  western  and  northern  shoreline  of  Suisun 
Bay.  including  Goodyear.  Suisun.  Cutoff. 
First  Mallard  (Spring  Branch),  and 
Montezuma  Sloughs;  thence,  upstream  to  the 
intersection  of  Montezuma  Slough  with  the 
western  boundary  of  the  Delta  as  delineated 


in  section  12220  of  the  State  of  California's 
Water  Code  of  1969;  thence,  following  the 
boundary  and  including  all  contiguous  water 
bodies  contained  within  the  statutory 
definition  of  the  Delta,  to  its  intersection 
with  the  San  Joaquin  River  at  its  confluence 
with  Suisun  Bay;  thence,  westerly  along  the 
south  shore  of  Suisun  Bay  to  the  Carquinez 
Bridge. 

BILLING  CODE  431fr-W-P 
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Primary  Constituent  Elements— physical 
habitat,  water,  river  flow,  and  salinity 
concentrations  required  to  maintain  delta 
smelt  habitat  for  spawning,  larval  and 
juvenile  transport,  rearing,  and  adult 
migration. 

Dated:  December  8, 1994. 
George  T.  Framptoo,  Jr., 

^Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  94-31063  Filed  12-16-94;  8:45  am) 
EMUJNG  COOE  4310-SS-P 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

S0CFRPart285 

{Docket  No.  940393-4093;  1.0. 1 12894B] 

Atlantic  Tuna  Fisheries;  Bluefin  Tuna 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  BlueBn  tuna  quota  transfer. 


SUMMARY:  NMFS  transfers  5  metric  tons 
(mt)  of  bluefin  tuna  from  the  longline- 
south  Incidental  subcategory  to  the 
longline-north  Incidental  subcategory. 
NMFS  has  determined  that  the  fisheries 


landing  bluefin  under  the  longline- 
south  Incidental  subcategory  will  not 
achieve  the  full  1994  quota  allocation. 
This  action  is  being  taken  to  extend  the 
season  for  the  longline-north  Incidental 
subcategory,  which  will  assure 
additional  collection  of  biological 
assessment  and  monitoring  data  and 
increase  the  economic  benefits  from  this 
fishery  without  contributing 
significantly  to  additional  bluefin 
mortality.  In  addition,  this  action  will 
prevent  waste  of  bluefin  tuna  that  might 
otherwise  be  discarded  dead. 
EFFECTIVE  DATE:  December  14. 1994  . 
through  December  31. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Kelly,  301-7  i  3-2347  or  Ray  Baclin. 
508-28 1-914 U. 

SUPPLEMENTARY  INFORMATION:  Bluefin 
tuna  are  currently  leaving  the  fall 
feeding  grounds  in  New  England  and 
migrating  along  the  Mid-Atlantic  waters, 
so  high  incidental  catches  by  longline 
vessels  operating  south  of  34°  N.  lat.  are 
not  expected  lo  occur.  After  the  addition 
of  5  mt,  effective  November  4, 1994  (59 
FR  55821.  November  9, 1994).  the 
longline-north  Incidental  subcategory 
has  only  0.6  mt  remaining  of  its  total 
new  allocation  of  28  mt  for  vessels 
fishing  north  of  34°  N.  lat.  Once  the 
quota  is  reached  for  this  northern 
subcategory,  any  bluefin  tuna 


incidentally  taken  by  longline  vessels 
must  be  discarded  at  sea.  In  order  to 
prevent  waste  of  bluefin  tuna,  which 
would  otherwise  be  discarded  dead. 
NMFS  is  transferring  an  additional  5  mt 
of  quota  from  the  southern  to  the 
northern  subcategory.  With  the  addition 
of  this  5  mt,  the  total  annual  allocation 
to  date  for  the  Incidental  subcategory 
longline-north  will  be  33  mt.  This 
amount  should  be  sufiicient  to  account 
for  incidental  take  of  bluefin  by  the 
northern  subcategory  for  the  remainder 
of  this  year  while  any  unharvested 
balance  for  the  southern  subcategory 
will  be  added  to  the  1995  quota.  After 
the  transfer  of  this  5  mt,  approximately 
12  mt  remains  available  in  the  lurgline- 
south  Incidental  subcategory.  Bax^d  on 
reported  catches,  bluefin  taken  from  the 
southern  subcategory  will  not  exceed 
the  12  mt  remaining  of  that  quota. 

Classification 

This  action  is  taken  undef  50  CFR 
285.22(i)  and  is  exempt  from  review 
under  E.O.  12866. 

Dated:  December  13, 1994. 
David  S.  Crestin, 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  94-31095  Filed  12-14-94;  2:31  pmj 
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Proposed  Rules 


Federal  Register 

Vol.  59,  No.  242 

Monday,  December  19,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 
(Docket  No.  94-116-2] 

Importation  of  Fresh  Hass  Avocado 
Fruit  Qrown  in  Michoacan,  Mexico 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking  and  public  meetings; 
reopening  and  extension  of  comment 
period. 

SUMMARY:  The  Animal  and  Plant  Health 
Inspection  Service  is  reopening  and 
extending  the  time  period  for  the  public 
to  comment  on  an  advance  notice  of 
proposed  rulemaking  regarding  the 
possible  importation  of  fresh  Hass 
avocado  fruit  growoi  in  approved 
orchards  in  approved  municipalities  in 
Michoacan,  Mexico,  into  certain  areas  in 
the  United  States.  Reopening  and 
extending  the  comment  period  will  give 
interested  persons  additional  time  to 
prepare  and  submit  comments  on  the 
Mexican  proposal. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
January  3, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA.  P.O.  Drawer  810, 
RiverHale,  MD  20738.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
116-2.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washingtpn,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Victor  Harabin,  Head,  Permit  Unit,  Port 
Operations,  Plant  Protection  and 


\D. 


Quarantine, 
810,  Riverdale, 
telephone  numb^ 
contact  will 
in  Hyattsville 
MD,  during  Jan 
436-8645 
(Riverdale) 


APFfS,  USDA.  P.O.  Drawer 
20738.  The 
for  the  agency 
when  agency  offices 
,  move  to  Riverdale, 
Telephone:  (301) 
(Hyattsville);  (301)  734-8645 


1  char  ;e 
M) 
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SUPPLEMENTARY 
Background 


I  iformation: 


On  November 
and  Plant  Health 


15, 1994,  the  Animal 
Inspection  Service 
(APHIS)  publishi  d  in  the  Federal 
Register  (59  FR  S  9070-59071,  Docket 
No.  94-116-1)  at  advance  notice  of 
proposed  rulema  dng  and  a  notice  of 
public  meetings  i  lonceminjg  the  possible 
importation  of  fresh  Hass  avocado  fruit 
grown  in  approved  orchards  in 
approved  munic  palities  in  Michoacan, 
Mexico,  into  cerl  ain  areas  in  the  United 
States.  The  two  {  ublic  meetings  were 
held  on  Novemb  sr  28  and  29.  Interested 
persons  were  in\  ited  to  present  either 
wrritten  or  oral  c(  mments  at  the  public 
meetings  on  the  Mexican  proposal.  The 
notice  stated  tha  copies  of  the  Mexican 
proposal  were  a\  ailable  by  calling  or 
writing  Mr.  Vict<  r  Harabin.  All  written 
coniments  on  thi  advance  notice  and 
Mexican  proposi  1  were  required  to  be 
received  on  or  b(  fore  December  13, 
1994. 

At  the  public  i  leetings,  copies  of  the 
Mexican  propose  1  were  also  made 
available.  A  mm  ber  of  persons  in 
attendance  at  bo  h  public  meetings 
statect  that  this  v  as  their  first 
opportunity  to  n  view  the  Mexican 
proposal  and  thi  I  the  copies  of  the 
proposal  provid(  d  were  incomplete 
because  Appenclces  I,  II,  and  III  were 
not  included.  Tt  ey  requested  that  the 
Appendices  be  j  rovided  and  that  the 
comment  perioc  closing  date  be 
extended  to  alio'  v  time  for  review  of  the 
complete  propos  al  and  comment. 
APHIS  has  forw  rded  copies  of  these 
Appendices  to  t  ose  interested  persons 
who  requested  c  jpies  of  the  Mexican 
proposal  pursuait  tathe  November  15, 
1994,  Federal  Ri  igister  notice  or  who 
received  copies  )f  the  proposal  at  the 
two  public  meet  ngs.  So  that  interested 
persons  may  hai  e  additional  time  to 
prepare  and  sub  nit  comments  on  the 
Mexican  propos  il,  APHIS  is  reopening 
and  extending  tl  e  public  comment 
period  on  Docke  t  No.  94-116-1  until 
January  3, 1995.  APHIS  will  consider  all 


comments  received  between  November 
15, 1994,  and  January  3, 1995. 

Authority:  7  U.S.C.  ISOdd.  150ee.  ISOff, 
151-167,  450;  21  U.S.C.  136  and  136a;  7  CFR 
2.17.  2.51,  and  371.2(0). 

Done  in  Washington,  DC,  this  14th  day  of 
December  1994. 
Alex  B.  Thiennann, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

IFR  Doc.  94-31151  Filed  12-16-94: 8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart35 
[Docket  No.  PRM-35-12] 

Tri-Med  Specialties,  Inc.;  Filing  of 
Petition  for  Rulemaking,  Correction 

AGENCY:  Nuclear  Regulatory 

Conmiission. 

action:  Notice  of  receipt  of  petition  for 

rulemaking;  correction. 

SUMMARY:  This  document  clarifies  a 
portion  of  the  notice  of  receipt  for  a 
petition  for  rulemaking  filed  by  Tri-Med 
Specialties,  Inc.,  and  docketed  as  PRM- 
35-12.  The  notice  of  receipt  for  this 
petition  was  published  on  December  2. 
1994  (59  FR  61831). 

DATES:  Submit  comments  by  February 
15, 1995.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Attention:  Docketing  and 
Ser\'ice  Branch,  Washington,  DC  20555. 
For  a  copy  of  the  petition,  write  to  the 
Rules  Review  Section  Rule  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Ser\'ices, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Telephone:  301^15-7163  or 
toll  free:  1-800-368-5642. 
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SUPPLEMENTARY  INFORMATION:  In  the 
notice  of  receipt  for  PRM-35-12 
published  on  December  2. 1994  (59  FR 
61831),  the  paragraph  imder  the 
heading,  "Benefits  of  the  Test."  revised 
to  read  as  follows: 

The  petitioner  states  that  under  the 
current  regulations,  the  test  is  95 
percent  accurate  and  quite  inexpensive 
because  of  its  simplicity.  The  test  would 
permit  doctors  to  determine  easily 
whether  or  not  ulcer  patients  have  been 
cured  of  their  infection.  By  providing 
the  public  with  an  inexpensive,  easily 
accessible  diagnostic  test,  more 
individuals  would  be  accurately 
diagnosed  and  treated  for  H.pylori 
infection.  This  would  save  the  United 
States  an  estimated  $500  million  per 
anniun  over  conventional  therapy. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  December.  1994. 

For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Lesar, 

Chief,  Rules  Review  Section,  Rules  Review 
and  Directives  Branch.  Division  of  Freedom 
of  Information  and  Pubiicatioiu^Services. 
Office  of  Administration. 
[FR  Doc.  94-31069  Filed  12-16-94;  8:45  am) 
BILLINQ  CODE  7SM-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  81-ANE-03] 

Airworthiness  Directives;  Pratt  ft 
Whitney  JT80  Series  Turbofan  Engines 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  notice  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  JT8D 
series  turbofan  engines,  that  would  have 
amended  an  existing  AD  by  eliminating 
an  optional  on-wing  ultrasonic 
inspection  of  the  10th  stage  high 
pressure  compressor  (HPC)  disk,  and  by 
including  an  Engine  model 
inadvertently  omitted.  That  proposal 
was  prompted  by  a  report  of  an 
uncontained  failure  of  a  10th  stage  HPC 
disk  that  was  previously  inspected 
using  the  on-wing  ultrasonic  inspection 
method.  This  action  revises  the 
proposed  rule  by  removing  the  reference 
to  the  inadvertently  omitted  engine 
model,  as  the  FAA  has  remedied  this 
discrepancy  in  an  earlier  correction  to 
the  AD,  and  changing  the  proposed 
action  from  amending  AD  81-08-02  R2 


to  superseding  that  AD.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  uncontained 
fractures  of  9th  through  12th  stage  HPC 
disks  and  engine  failure. 
DATES:  Comments  must  be  received  by 
February  17, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  New  England  Region. 
OfEce  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  81-ANE- 
03. 12  New  England  Executive  Park. 
Burlington.  MA  01803-5299.  Comments 
may  be  inspected  at  this  location 
between  8:00  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  Technical  PubUcations 
Department.  M/S  132-30,  400  Main 
Street.  East  Hartford,  Coimecticut. 
06108.  This  information  may  be 
examined  at  the  FAA.  New  England 
Region,  Office  of  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park,  Burlington.  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Mark  A.  Rumizen,  Aerospace  Engineer 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7137 
fax  (617)  23ft-7199. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory.,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  81-ANE-03."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  81-ANE-D3, 12  New 
England  Executive  Parte.  Burlington.  MA 
01803-5299. 

Discussion 

On  February  7. 1984.  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  81-08-02 
R2,  Amendment  No.  39-4817  (49  FR 
7361;  February  29.  1984).  to  require 
initial  and  repetiUve  inspections  of  9th 
through  12th  stage  high  pressure 
compressor  (HPC)  disks  at  the  tierod 
holes  in  Pratt  &  Whitney  (PW)  JT8D 
series  turbofan  engines.  That  action  was 
prompted  by  cracks  in  the  tierod  holes 
in  HPC  disks  that  resulted  in  engine 
failures.  That  condition,  if  not  corrected, 
can  result  in  uncontained  fractures  of 
9th  through  12th  stage  HPC  disks  and 
en^e  failure. 

On  August  30. 1984.  the  FAA  issued 
a  correction  to  AD  81-08-02  R2. 
Amendment  39-4817  (49  FR  35618; 
September  11. 1984).  to  include  an   ' 
engine  model  that  had  been 
inadvertently  omitted  from  the  AD. 

Since  issuance  of  AD  81-08-02  R2. 
the  FAA  received  a  report  of  an 
uncontained  fracturp  of  a  10th  stage 
HPC  disk.  This  disk  had  been  subjected 
to  three  previous  on-wing  ultrasonic 
inspections  prior  to  fracture.  This 
method  has  since  been  determined  as 
inadequate  for  detecting  tierod  hole 
cracking. 

On  May  8. 1989.  the  FAA  issued  an 
NPRM  that  was  published  in  the 
Federal  Register  (54  FR  22306;  May  23. 
1989).  that  would  have  amended  the 
existing  AD  by  eliminating  the  optional 
on-wing  ultrasonic  inspection  of  the 
10th  stage  HPC  disk,  and  by  including 
an  engine  model  inadvertently  omitted. 
Since  the  issuance  of  that  NPRM.  the 
FAA  has  determined  that  Lhe  reference 
to  the  inadvertently  omitted  engine 
model  was  unnecessary,  as  the  FAA  had 
remedied  this  discrepancy  in  the  August 
30.  1984.  correction.  Also,  the  FAA  now 
utilizes  a  revised  format  that  supersedes 
existing  AD's  by  publishing  a  complete 
document  rather  than  only  amending 
applicable  paragraphs  of  the  compliance 
section.  This  document,  therefore, 
reprints  the  corrected  AD  compliance 
section  text  in  its  entirety  for  clarity. 
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Since  the  FAA  has  changed  the  format 
of  the  proposed  rule,  the  FAA  has 
determined  that  it  is  desirable  to  reopen 
the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

There  are  approximately  200  engines 
which  would  bie  affected  by  this  AO, 
and  the  FAA  has  determined  that 
eliminating  the  optional  on-wing 
ultrasonic  inspection  would  have 
negUgible  economic  impact,  since  most 
operators  use  iminstalled  tenth  stage 
disk  inspections. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of  ' 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (T) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  dumber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DiRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AadMNily:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 


3  is  amended  by 

new  airworthiness 


§39.13    [Amend«|q 

2.  Section  39. 
adding  the  follo^tring 
directive 
Pratt  &  Whitney:  docket  No.  81-ANE-03. 

Applicability:  Pi  att  &  Whitney  (PW)  JT8D- 
1.  -lA,  -7,  -7A.  -:  B.  -9.  -9A,  -11.  -15, 
-ISA,  -17,  -17A,  •  •17R,  and  -17AR  turbofan 
engines  installed  (  d  but  not  limited  to  Boeing 
727  series  and  737  series,  and  McDonnell 
Douglas  DC-9  sen  »s  aircraft. 

Compliance:  R»  juired  as  indicated,  unless 
accomplished  previously  in  accordance  with 
''W  Alert  Service  JuUetin  (ASB)  No.  4723, 
Kevision  9,  dated  July  13, 1983;  Revision  10, 
dated  September  1!5, 1986;  or  Revision  11, 
dated  October  30, 1987.  All  inspections 
subsequent  to  the  efTective  date  of  this 
airworthiness  dire^itive  (AD)  must  be 
accomplished  in  apcordance  with  the 
methods  and  internals  identified  in  PW  ASB 
No.  4723,  Revisioi  12,  dated  March  8, 1990, 
except  as  is  specified  in  paragraph  (d)  of  this 
AD.  ] 

To  prevent  uncontained  fractures  of  9th 
through  12th  stagfl  high  pressure  compressor 
(HPC)  disks  and  engine  failure,  accomplish 
the  following:        ' 

(a)  Initially  inspect  9th  through  12th  stage 
HPC  disks  at  the  tlerod  holes  in  accordance 
with  PW  ASB  No.  4273,  Revision  12,  dated 
March  8, 1990.      I 

(b)  Thereafter,  inspect  9th  through  12th 
stage  HPC  disks  at  the  tierod  holes  in 
accordance  with  l|ables  I  through  V  and 
Table  VUI  of  PW  ASB  No.  4723,  Revision  12, 
dated  March  8, 19B0.  Disks  initially 
inspected  prior  tojthe  first  inspection  limit 
must  be  reinspecttd  Iwfore  reaching  the 
specified  reinspec^ion  interval,  or  before 
reaching  the  first  kispection  limit,  whichever 
is  later.  In  no  caseishall  the  established  life 
limits  of  the  disksbe  exceeded. 

(c)  Remove  craclced  disks  from  service 
prior  to  further  fliftht,  and  replace  with  a 
serviceable  part.  Disks  may  be  returned  to 
service  if  repaireq  in  accordance  with 
Paragraph  7  of  PW  ASB  No.  4723,  Revision 
12,  dated  March  S^  1990. 

(d)  For  10th  state  HPC  disks  that  were  last 
inspected  in  accoi  dance  with  the  on-wing 
ultrasonic  inspect  on  procedure  specifled  in 
AD  81-08-02  R2   trior  to  the  eH^ective  date 
of  this  AD,  inspec  :  as  follows: 

(1)  Perform  a  m  ignetic  particle  inspection 
or  eddy  current  iiispection  in  accordance 
with  the  proceduae  defined  in  Paragraph  6 
and  Appendix  B  qf  PW  ASB  No.  4723, 
Revision  12,  date^  March  8, 1990,  no  later 
than  750  cycles  iq  service  (QS)  since  the  last 
on-wing  inspecti( 

"ill  subsequent  insjjections 
the  methods  and  intervals 
>B  No.  4723,  Revision  12, 
)0. 

(e)  An  altematiie  method  of  compliance  or 
adjustment  of  thejcompliance  time  that 
provides  an  acceotable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Offioe.  The  request  should  be 
forwarded  throug|>  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 


(2)  Accomplishi 
in  accordance  will 
specified  in  PW . 
dated  March  8,  IS 


compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

({)  Special  flight  permits  may  be  issued- in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  X6a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
December  9, 1994. 
James  C  Jones, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  94-31061  Filed  12-16-94;  8:45  am] 
BILLING  CODE  491»-13-P 


14  CFR  Part  39 

[Docket  No.  91-CE-40-AD] 

Airworthiness  Directives;  Alexander 
Schleicher  Models  ASW-12,  ASW-1S, 
ASW-15B.  and  ASW-17  Gliders 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociiment  proposes  to 
supersede  AD  68-11-05,  which 
currently  requires  repetitively 
inspecting  the  wing  spar  of  Alexander 
Schleicher  Models  ASW-15  and  ASW- 
15B  gliders  for  wood  rot,  and  replacing 
any  wing  spar  where  wood  rot  is  found. 
Alexander  Schleicher  Models  ASW-12 
and  ASW-17  gliders  are  of  a  similar 
type  design  of  the  models  affected  by 
the  current  AD,  and  the  Federal 
Aviation  Administration  (FAA),  io 
working  with  the  Civil  Aviation 
Authority  of  Germany,  has  decided  that 
the  actions  referenced  in  AD  88-11-05 
should  also  apply  to  these  glider 
models.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  wing  spar  caused  by  wooa 
rot,  which,  if  not  detected  and 
corrected,  could  result  in  loss  of  control 
of  the  gUder. 

DATES:  Comments  must  be  received  on 
or  before  February  24, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  91-CE-40- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Alexander  Schleicher  GmbH  & 
Company,  D-36163,  Poppenhausen- 
Wasserkuppe,  Germany;  or  Eastern 
Sailplane,  Heath  Stage  Route  Shelbume 
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Falls,  Massachusetts  01370;  telephone 
(413)  625-6059.  This  informaUon  also 
may  be  examined  at  the  Rules  Docket  at 
the  addrejs  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herman  Belderok,  Project  Officer,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  FAA.  1201 
Wahiut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816) 426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  wall  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91-CE-40-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-40-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

A  leport  of  an  in-flight  wing  failure 
because  of  box  spar  wood  rot  on  a 
Model  ASW-15  gUder  that  was 
certificated  for  operation  in  Australia 
prompted  the  FAA  to  issue  AD  88-11- 
05.  Amendment  39-5997.  This  AD 
requires  repetitively  inspecting  the  wing 


spar  for  wood  rot  on  Alexander 
Schleicher  Models  ASW-15  and  ASW- 
15B  gliders  that  are  certificated  for 
operation  in  the  United  States,  and 
replacing  any  wood  wing  spar  where 
wood  rot  is  found.  These  actions  are 
accomplished  in  accordance  with 
Alexander  Schleicher  ASW-15 
Technical  Note  (TN)  No.  23,  dated  April 
21,  1988. 

The  wing  configuration  of  these 
gliders  includes  a  wood  box  wing  spar. 
Water  can  penetrate  the  box  spar 
interior,  which  permits  the  growth  of 
wood  destroying  mold  fungus.  This 
fungus  could  destroy  the  balsa  wood 
spar  webs  and  plywood  blocks  of  the 
spar  to  the  point  where  the  residual  spar 
strength  would  no  longer  be  sufficient. 

The  Luftfahrt-Bundesamt  (LBA). 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
Alexander  Schleicher  Models  ASW-12 
and  ASW-17  gliders  contain  a  sftnilar 
wing  configuration.  The  LBA  advises 
that,  if  periodic  inspections  are  not 
accomplished  on  the  wing  spar  of  the 
referenced  gUders,  then  wood  rot  could 
occur.  This  condition,  if  not  detected 
and  corrected,  could  result  in  failure  of 
the  wing  spar  and  subsequent  loss  of 
control  of  the  glider. 

Alexander  Schleicher  has  issued 
ASW-12  TN  No.  4,  dated  May  10, 1989 
and  ASW-17  TN  No.  12,  dated  May  8, 
1989,  which  specify  procedures  for 
repetitively  inspecting  the  wing  spar  on 
the  Models  ASW-12  and  ASW-17 
gliders. 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for     i 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  oi 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Alexander  Schleicher 
Models  ASW-12,  ASW-15,  ASW-15B, 
and  ASW-17  gHders  of  the  same  type 
design,  the  proposed  AD  would 
supersede  AD  88-11-05,  Amendment 
39-5997,  with  a  new  AD  that  would  (1) 
retain  the  requirement  of  repetitively 
inspecting  the  wing  spar  for  wood  rot  on 
the  Models  ASW-15  and  ASW-15B 
gliders,  and  replacing  the  wing  spar  if 
wood  rot  is  found;  and  (2)  extend  these 
repetitive  inspections  and  possible 


replacement  to  Models  ASW-12  and 
ASW-17  gliders.  The  proposed 
inspections  would  be  accomplished  in 
accordance  with  either  Alexander 
Schleicher  ASW-15  TN  No.  23.  dated 
April  21, 1988;  Alexander  Schleicher 
ASW-12  TN  No.  4,  dated  May  10,  1989/ 
or  Alexander  Schleicher  AS\V-1 7  TN 
No.  12.  dated  May  8, 1989,  as 
applicable. 

The  compliance  time  presented  in  the 
proposed  AD  is  based  upon  calendar 
time  instead  of  hours  time-in-service. 
Rotting  of  the  wood  wing  box  spar  is 
caused  by  moisture  and  the  condition 
could  exist  or  develop  regardless  of 
whether  the  glider  is  in  actual 
operation.  For  this  reason,  the  FAA  has 
determined  that  the  compliance  time  of 
the  proposed  AD  action  should  be  in 
calendar  time. 

The  FAA  estimates  that  50  gliders  (7 
ASW-12's,  27  ASVV-15S,  6  ASW-15Bs 
and  10  ASW-17*s)  in  the  U.S.  registry 
would  be  affected  by  the  proposed  AD. 
that  it  would  take  approximately  6 
workhoiu-s  to  accomplish  the  proposed    • 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $110  per  glider,  and  the 
proposed  core  analysis  would  cost  $185 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $32,750. 
This  figure  is  based  upon  the 
assumption  that  no  affected  glider 
owner/operator  has  accomplished  the 
proposed  inspection,  nor  does  it 
account  for  repetitive  inspections.  The 
FAA  has  no  way  of  determining  the 
►  number  of  repetitive  inspections  an 
owner/operator  may  incur. 

In  addition,  AD  88-11-05  required 
the  same  actions  as  is  proposed  on  33 
airplanes.  With  this  in  mind,  the  cost 
impact  of  the  proposed  AD  upon  U.S. 
operators  is  reduced  $21,615  fi-om 
$32,750  to  $11,135. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  imphcations  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
ExecuUve  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


CJ^ 1    n 
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on  a  substantial  number  of  small  entitips 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Amhority:  49  U.S.C  App.  13M(a),  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 

f  39.13    [Amended) 

2.  Section  39.13  is  amended  by 
removing  AD  88-1 1-05  Amendment 
39-5997,  and  by  adding  a  new 
airworthiness  directive  to  read  as 
follows: 

Alexander  Schleicher:  Docket  No  91-CE- 
40-AD;  Superaedes  AD  88-11-05, 
Amendment  39-5997. 
Applicability:  Models  ASW-12,  ASW-15. 
ASW-15B.  and  ASW-17  gliders  (all  serial 
numbers),  certificated  in  any  category. 

Compliance:  Required  Initially  as  follows, 
and  thereafter  as  indicated  in  the  body  of  this 
AD: 

1.  For  Models  ASW-12  and  ASW-17: 
Within  the  next  6  calendar  months  after  the 
effective  date  of  this  AD,  unless  already 
accomplished. 

2.  For  Models  ASW-15  and  ASW-15B:  On 
or  before  the  last  day  of  the  12th  calendar 
month  after  the  last  inspection  required  by 
AD  88-11-05,  Amendment  39-5997. 

To  prevent  failure  of  the  wing  spar  caused 
.    by  wood  rot,  which,  if  not  detected  and 
corrected,  could  result  in  loss  of  control  of 
the  glider,  accomplish  the  following: 

(a)  Visually  inspect  the  wing  spar  for  wood 
rot  in  accordance  with  either  Action 
Paragraphs  1.1  through  1.3  of  Alexander 
Schleicher  ASW-12  Technical  Note  (TN)  No. 
4,  dated  May  10, 1989;  Action  Paragraphs 
1.1, 1.2,  and  2.1  of  Alexander  Schleicher 
ASW-15  TN  No.  23,  dated  April  2},  1988;  or 
Action  Paragraphs  1.1  and  1.2  of  Alexander 
Schleicher  ASW-17  TN  No.  12,  dated  May  8, 
1989,  as  applicable. 

(b)  Mark  and  send  wood  cores  obtained 
through  the  inspection  specified  in  paragraph 

I    (a)  to  a  mycology  laboratory  for 

'■    raidoscopicat  inspecUon  for  heavy  wood 


destroying  fungal  infestation  in  accordance 
with  either  Actioi  i  Paragraph  1.3  of 
Alexander  Schleii  iier  ASW-12  TN  No.  4. 
dated  May  10, 19f  9;  Action  Paragraph  2.1  of 
Alexander  Schleicher  ASW-15  TN  No.  23, 
dated  April  21, 1*88;  or  Action  Paragraph  1.2 
of  Alexander  Scljeicher  ASW-17  TN  No.  12. 
dated  May  8, 198^,  as  applicable. 

(c)  If  moisture  damage,  swelling,  evidence 
that  water  has  petetrated  into  the  spar  fork, 
or  fungal  infestat^n  is  found,  prior  to  further 
flight  after  the  inipection  required  by 
paragraph  (a)  of  tf  is  AD,  accomplish  the 


following: 

(1)  Wait  for  thi 
examination  and 
from  the  manu£ai 
Small  Airplane 
specified  in  parai 
incorporate  this 


results  of  the  microscopical 
en  obtain  a  repair  scheme 
urer  through  the  Manager, 
rectorate,  at  the  address 
aph  (g)  of  this  AD,  and 
pair  scheme. 
(2)  Apply  presirvative,  strengthen  the 
inspection  hole  ap«a,  and  close  the  hole  in 
accordance  with  feither  Action  Paragraph  1.4 
of  Alexander  Sclieicher  A"SW-12  TN  No.  4, 
dated  May  10. 1^9;  Action  Paragraph  2.2  of 
Alexan^gr  Schleicher  ASW-15  TN  No.  23, 
dated  April  21, 1 388;  or  Action  Paragraph  1.3 
of  Alexander  Scl  leicher  ASW-17  TN  Na  12. 
dated  May  8, 19(  9,  as  applicable. 

(d)  If  no  moisti  ire  damage,  swelling, 
evidence  that  wa  ter  has  penetrated  into  the 
spar  fork,  or  fun{  al  infestation  is  found, 
accomplish  the  I  >llowing: 

(1)  Prior  to  fui  her  flight  after  the 
inspection  requii  ed  by  paragraph  (a)  of  this 
AD,  apply  preset  vative,  strengthen  the 
inspection  hole  i  rea,  and  close  the  hole  in 
accordance  with  either  Action  Paragraph  1.4 
of  Alexander  Sc  ileicher  ASW-12  TN  No.  4, 
dated  May  10, 1  i89;  Ac#on  Paragraph  2.2  of 
Alexander  Schli  icher  ASW-15  TN  No.  23, 
dated  April  21,    988;  or  Action  Paragraph  1.3 
of  Alexander  Sc  ileicher  ASW-17  TN  No.  12, 
dated  May  8, 19i  19,  as  applicable. 

(2)  The  airplai  e  may  be  operated  during 
the  microscopical  examination  of  the  wood 
core.  However,  ijf  these  examination  results 
reveal  heavy  wobd  destroying  fungal 
infestation,  prio  ■  to  fiirther  flight  after 
receiving  the  rei  ults,  obtain  a  repair  scheme 
from  the  manufi  cturer  through  the  Manager, 
Small  Airplane  }irectorate.  at  the  address 
speciHed  in  pan  graph  (g)  of  this  AD,  and 
incorporate  this  repair  scheme. 

(e)  The  inspe<  lion  requirements  specified 
in  paragraphs  (^  through  (c)  of  this  AD. 
excluding  the  ^Mliod  core  microscopical 
examination  rec  uiremeats,  shall  be 
accomplished  a  mually  on  or  before  the  last 
day  of  the  12th  lalendar  month  after  the  last 
inspection. 

(f)  Special  flij  ht  permits  may  be  issued  in 
accordance  wit!   §§  21.197  and  21.199  of  the 
Federal  Aviatio  i  Regulations  (14  CFR  21.197 
and  21.199)  to  c  perate  the  airplane  to  a 
location  where  he  requirements  of  this  AD 
can  be  accompl  shed. 

(g)  An  altcmi  tive  method  of  compliance  or 
adjustment  of  t  le  initial  or  repetitive 
compliance  tim  » that  provides  an  equivalent 
level  of  safety  r  lay  be  approved  by  the 
Manager,  Smal  Airplane  Directorate,  Aircraft 
Certification  Se  -vice,  FAA,  1201  Walnut, 
suite  900,  Kanses  City,  Misiiouri  64106.  The 
request  shall  l>a  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 


who  may  add  comments  and  then  send  it  to 
the  Manager.  Small  Airplane  Directorate. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(h)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Alexander 
Schleicher  GmbH  &  Company,  D-36163, 
Poppenhausen-Wasserkuppe,  Germany;  or 
Eastern  Sailplane.  Heath  Stage  Route 
Shelbume  Falls,  Massachusetts  01370;  or 
may  examine  this  document  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel,  Room  1558, 601  E.  12th  SUeet. 
Kansas  City,  Missouri  64106. 

(i)  This  amendment  supersedes  AD  88-11- 
05,  Amendment  39-5997 


Issued  in  Kansas  City,  Missouri,  on 
December  13, 1994. 
Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
|FR  Doc.  94-31062  Filed  12-16-94;  8:45  amj 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AWP-21] 

Proposed  Establishment  of  Class  E 
Airspace;  Colorado  City,  AZ 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  Class  E  airspace  at  Colorado    . 
City,  AZ.  A  Nondirectional  Radio 
Beacon  (NDB)  standard  instnmient 
approach  procedures  (SlAP)  has  been 
developed  for  the  Colorado  Qty 
Municipal  Airport.  Controlled  airspace 
extending  bom  700  feet  and  1200  feet 
above  the  surface  is  needed  for  aircraft 
executing  the  NDB  approach.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
instrument  flight  rules  (IFR)  operations 
at  Colorado  City  Municipal  Airport. 
DATES:  Comments  must  be  received  on 
or  before  January  31, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  System  Management  Branch, 
AWP-530,  Docket  No.  94-AWP-21,  Air 
Traffic  Division,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  The  official  docket 
may  be  examined  in  the  Office  of  the 
Assistant  Chief  Counsel,  Western- 
Pacific  Region,  Federal  Aviation 
Administration,  Room  6007, 15000 
Aviation  Boulevard,  Lawndale, 
CaUfomia  90261.  An  informal  docket 
may  also  be  examined  during  normal 
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business  hours  in  the  Office  of  the 
Manager,  System  Management  Branch, 
Air  Traffic  Division,  at  the  address 
shown  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
'   Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  CaUfomia  90261, 
telephone  (310)  297-0010. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triphcate  to  the  address 
Usted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AWP-21."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  AH  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  fight 
of  comments  received.  All  comments 
submitted  wrill  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  at  15000 
Aviation  Bouhevard,  Lawndale, 
Cahfomia  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
sununarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch.  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
Cahfomia  90009. 

Commimications  must  identify  the 
notice  number  of  this  NPRM.  Persons 


interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  ReguIaUons  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Colorado 
City.  AZ.  The  effect  of  this  proposal  is 
to  provide  adequate  Class  E  airspace  for 
IFR  operators  executing  the  NDB 
approach  at  Colorado  City,  AZ.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datiuh  83. 
Class  E  airspace  areas  designated  as 
transition  areas  for  airports  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9B  dated  July  18,  1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fiequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation— (l) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  mle"  imder  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  10034;  Febmary  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  mle,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibifity  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Navigation  (Air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 09B, 
Airspace  Designations  and  Reporting 
Points,  dated  July  18, 1994,  and 
effective  September  16, 1994,  is 
amended  as  follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
Ihe  surface  of  the  eaith. 

AWF  CA  E5  Colorado  City.  AZ  (New) 

Colorado  City  Municipal  Airport,  AZ 
(lat.  36°57'08"  N,  long.  113"W59"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Colorado  City  Municipal 
Airport,  and  within  4  miles  either  sides  of 
the  173*  bearing  from  the  Colorado  City 
Municipal  Airport  extending  from  the  6.5- 
mile  radius  to  12  miles  south  of  the  Colorado 
City  Municipal  Airport;  that  airspace 
extending  upward  from  1200  feet  above  the 
surface  bounded  by  a  line  beginning  at  lat 
36°58'00"  N,  long  112''52'00"  W.  thence 
south  to  lat.  36''40'00"  N,  long.  ll2O52'00"  W 
thence  west  to  lat.  36»40'00"  N,  long. 
113M1'00"  W.  thence  north  to  lat.  36°57'00'' 
N.  long.  1 1 3»1 2-00"  W,  thence  north  to  lat 
37»13'00"  N.  long.  n3'>12'00"  W.  thence 
northeast  to  lat.  37Ol5'00"  N,  long, 
lia^oeoo"  W.  thence  southwest  to  the  point 
of  beginning. 
•         *         •         •         • 

Issued  in  Los  Angeles,  California,  on 
Novemher  30. 1994. 
Richard  R.  Lien, 

Manager.  Air  Traffic  Division.  Western-Pacific 
Region. 

IFR  Doc.  94-31083  Filed  12-16-94;  8:45  amj 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AWP-2S] 

Proposed  Amendment  of  Class  E 
Airspace;  Red  Bluff  and  Redding,  CA 

AGENCY:  Federal  .Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  mlemaking. 


PART71-{AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a) 
1510:  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(b);  14  CFR 
11.69.  ^ 


SUMMARY:  This  proposal  would  modify 
the  Class  E  airspace  ^t  Red  Bluff,  CA, 
and  Redding,  CA.  Additional  conu-olled 
airspace  designated  as  a  surface  area  for 
an  airport  and  extending  fi-om  700  feet 
or  more  above  the  surface  is  necessary- 
for  three  Standard  Instmment  Approach 
Procedures  (SlAPs)  at  the  Red  Bluff 
Municipal  Airport.  These  three  SIAPs 
are  being  amended  to  incorporate  the 
use  of  the  Redding  altimeter  setting  for 
part-time  use.  This  proposal  would 
provide  the  controlled  airspace 
necessary  for  the  VHP  Omnidirectional 
Range/Distant  Measuring  Equipment 
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(VOR/DME),  VHF  Omnidiroctioiial 
Range  (VOR).  and  Nondirectional  Radio 
Beacon  (NDB)  SIAPs  at  the  Red  Bluff 
Municipal  Airport. 

DATES:  Conunents  must  be  received  on 
or  before  January  20. 1995. 
AOOfiESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Attn: 
Manager.  System  Management  Branch. 
AWP-530,  Docket  No.  94-AWP-25,  Air 
Traffic  Division.  P.O.  Box  92007.  World 
Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Western-Pacific  Region. 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hoiirs 
in  the  Office  of  die  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above. 
FOn  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
TWBc  Division,  Western-Pacific 
Region,  Federal  Aviation 
Achninistration,  15000  Aviation 
Boulevard,  Lawndale,  California,  90261, 
telephone  (310)  297-0010. 

SUPPtEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  ^e  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
Usted  above.  Conunenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AWP-25."  The  postcard  will  be  date/ 
time  stamped  ad  returned  to  the 
commoiter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 


submitted  wil  be  available  for 
examination  in  the  System  Management 
Branch.  Air  Tnffic  Division,  at  15000 
Aviadon  Boulevard,  Lawndale. 
Cahfomia  902*1.  both  before  and  after 
the  closing  dalp  for  comments.  A  report 
summarizing  dach  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rules  taking  will  be  filed  in  the 
docket. 

AvaUability  otNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Propbsed  Rulemaking  (NPRM) 
by  submitting  i  request  to  the  Federal 
Aviation  Adm  nistration.  System 
Management  I  ranch,  P.O.  Box  92007. 
Worldwide  Pa  ital  Center.  Los  Angeles, 
California  900  )9. 

Communications  must  identify  the 
notice  numbeB  of  this  NPRM.  Persons 
interested  in  btoing  placed  on  a  mailing 
list  for  future !  JPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A.  whidi  describes  the  application 
procedures. 


The  Proposal 

The  FAA  is  "tonsidering  an 
amendment  tq  part  71  of  the  Federal 
Aviation  Regiiations  (14  CFR  part  71)  to 
modify  the  CI  iss  E  airspace  areas  at  Red 
Blu£f.CA,anc  Redding,  CA.  This 
proposed  acti(  m  would  provide 
additional  coi  trolled  airspace  for 
Instrument  Fl  ght  Rules  (IFR) 
procedures  at  the  Red  Bliiff  Mimicipal 
Airport,  speci  ically,  the  VOR  RWY  33, 
VOR/DME  RWY  15,  and  NDB  RWY  33 
approach  to  Rbd  Bluff,  CA.  The 
coordinates  for  this  airspace  docket  are 
based  on  NorQi  American  Datum  83. 
Class  E  airspape  areas  designated  as 
transition  are4s  for  airports  are 
published  in  Paragraph  6002  and 
Paragraph  6od5  of  FAA  Order  7400.9B 
dated  July  18 J 1994,  and  effective 

September  16]  1994,  which  is     

incorporated  ly  reference  in  14  CFR 
71.1.  The  Clai  s  E  airspace  designations 
listed  in  this  (  ocimient  would  be 
published  sul  sequently  in  the  Order. 

The  FAA  hi  is  determined  that  this 
proposed  reg\  lation  only  involves  an 
established  b4  dy  of  technical 
regulations  fc  -  which  frequent  and 
routine  amem  Iments  are  necessary  to 
keep  them  0{ierationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 10034;  Feiruary  26. 1979);  and  (3) 
does  not  wan  ant  preparation  of  a 
Regulatory  E\  aluation  as  the  anticipated 
impact  is  so  r  linimal.  Since  this  is  a 
routine  matte :  that  will  only  affect  air 
traffic  proced  ores  and  air  navigation,  it 


is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  under  the 
criteria  of  the  Regtdatory  FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Navigation  (Air). 

The  Pn^KMad  Amendment 

Accordingly,  pursiiant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows- 

PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Autborily:  49  U.S.C  app.  1348(a),  1354(a). 
1510;  E.0. 1854,  25  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

171.1    {Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994,  and  effective 
September  16. 1994,  is  amended  as 
follows: 

Paragraph  6002    Gass  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport. 

***** 

AWF  CA  E2  Red  Bhiff.  CA  [Revised] 

Red  Bluff  Municipal  Airport.  CA 

(lat.  40t»9'04"  N,  long.  122''15'08"  W) 
Red  Bluff  VCHITAC 

(lat.  40n)5'56"  N,  long.  122"'14'11"  W) 
ProbertaNDB 
(lat.  40<W51"  N.  long.  122n4'15"  W) 
Within  a  O.S-mile  radius  of  the  Red  Bluff 
Municipal  Airport  and  within  2.6  miles 
either  side  of  the  161°  bearing  from  the  Red 
Bluff  Municipal  Airport  extending  from  the 
6.5-mile  radius  to  10  miles  south  of  the  Red 
Bluff  AirpOTt.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  of 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•         *         *         •         * 

Paragraph  6005    Qass  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth. 


AWF  CA  E5  Red  Bhiff,  CA  [Revised] 

Red  Bluff  Municipal  Airport,  CA 
(lat.  40"^^"  N,  long.  122"15'09"  W) 

Red  Bluff  VORTAC 
(lat.  40«t)5'56"  N,  long.  122M4'tl"  W) 

ProbertaNDB 
(lat.  40»06'51"  N,  long.  12214'15"  W) 
That  airspace  extending  upward  bom  700 

fiset  above  the  surface  within  a  6.5-niile 


^ 
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radius  of  the  Red  Bluff  Munidpel  Airport 
and  within  8  miles  east  and  4  miles  west  of 
the  161*>  bearing  bom  the  Red  Bluff 
Municipal  Airport  extending  from  2  miles 
south  to  17  miles  south  of  the  Red  Bluff 
Mimicipal  Airport.  That  airspace  extending 
upward  from  1200  feet  above  the  surfece 
within  a  17.4-miles  radius  of  the  Red  Bluff 
VORTAC  and  within  7.8  miles  each  side  of 
the  Red  Bluff  VORTAC  291"  radial,  extending 
6t>m  the  17.4-mile  radius  to  45.2  miles  west 
of  the  Red  Bluff  VORTAC  and  *»ithin  26.1- 
mile  radius  of  the  Red  Bluff  VORTAC, 
extending  frtnn  the  north  edge  of  V-195  to 
the  west  edge  of  V-23  and  within  7.8  miles 
west  of  and  8.7  miles  east  of  the  Red  Bluff 
VORTAC  342"  radial,  extending  from  the 
17.4-mile  radius  to  58.2  miles  north  of  the 
Red  Bluff  VORTAC  and  within  8.7  miles 
west  and  5.2  miles  east  of  the  Red  Bluff 
VORTAC  015""  radial,  extending  from  the 
17.4-mile  radius  to  48.7  miles  north  of  the 
Red  Bluff  VORTAC  and  within  an  area 
bounded  by  a  line  beginning  at  lat  40*41'27'' 
N,  long.  121»54"42'  W;  to  lat  40»34'40"  N, 
long.  121'>52'34"  W;  to  lat  40*21'46"  N,  long. 
121''56"49"W;tolat40-22'35''N,long. 
122»01'04"  W,  to  the  point  of  beginning  and 
that  airspace  within  a  20.9-mile  radius  of  the 
Red  Bluff  VORTAC  extending  from  the  Red 
Bluff  VORTAC  015°  radial  clockwise  via  the 
20.9-mile  arc  to  lat  40°00'00"  N. 


AWF  CA  E5  Rwidiiig.  CA  [Revised) 

Redding  Municipal  Airport,  CA 

(lat.  40'30'32"N,  long.  122°17'30"  W) 
Redding  VOR/DME 

(lat  40°30'16"N,  long.  122»17'30"  W) 
Lassn  NDB 

(lat  40'23'34"N,  long.  122"17'41"  W) 
Enterprise  Skypark,  CA 
(lat.  40°34'40"  N,  long.  122M9'19"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.3-miIe 
radius  of  Redding  Munidpel  Airport  and 
within  1.8  miles  each  side  of  the  Redding 
Instrument  Landmg  System  (ILS)  localizer 
North  cotnse,  extending  from  die  4.3-mile 
radius  to  10  miles  north  of  the  thrnhold  af 
Runway  16  and  within  8  miles  west  and  5.5 
miles  east  of  the  179°/359«  bearing  from/to 
the  Lassn  NDB  extending  frtnn  9.5  miles 
■  north  of  the  Lassn  NDB  to  16  miles  south  of 
the  Lassn  NDB  and  that  airspace  within  a  5.5- 
mile  arc  of  the  Redding  VOR/DME  bom  the 
Redding  VOR/DME  llO*  radial  clockwise  to 
the  Reddhig  VOR/DME  152*  radial, 
excluding  the  airspace  with  1-mile  of  the 
Enterprise  Skypark  Airport.  That  airspace 
extending  upward  from  1200  feet  above  the 
sur&ce  north  of  the  Redding  VOR/DME 
within  an  arc  of  a  20-mile  radius  of  the 
Redding  VOR/DME  withhi  an  arc  of  the  20- 
mile  radius  of  the  Redding  VOR/DME, 
extending  from  the  east  edge  of  V-23 
clockwise  to  the  west  of  edge  of  V-25. 
***** 

Issued  in  Los  Angeles,  California,  on 
December  6, 1994. 

Richard  R.  Lien, 

Manager.  Air  Traffic  Division,  Western-Pacific 
Region. 

(FR  Doa  94-31084  Piled  12-16-94;  8:45  am] 
HUMQ  CODE  4«10-1S-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart901 

Alabama  Abandoned  Mine  Land 
Reclamation  Plan 

AQENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACnON:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Alabama 
abandoned  mine  land  reclamation  plan 
(hereinafter  referred  to  as  the  "Alabama 
plan")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
consists  of  revisions  and  additions  to 
the  Alabama  plan  pertaining  to  the 
incorporation  of  contractor  bidder 
eligibility  screening  imder  OSM's 
Applicant  Violator  System  for  the 
reclamation  of  coal  and  noncoal  sites; 
exclusion  of  certain  noncoal  sites  fiom 
reclamation;  requirement  of  submission 
of  Form  OSM-76  upon  project 
completion;  and,  removal  of  the  fourth 
priority  for  noncoal  reclamation  sites. 
These  changes  would  be  applicable  to 
reclamation  of  both  nonemergency  and 
emergency  Abandoned  Mine  Land 
Reclamation  (AMLR)  projects.  The 
amendment  is  intended  to  revise  the 
Alabama  plan  to  be  consistent  with  the 
corresponding  Federal  regulations. 
DATES:  Written  conunents  must  be 
received  by  4:00  p.m.,  E.S.T.  January  18. 
1995.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  January  13. 1995.  Request&to  speak 
at  the  hearing  must  be  received  by  4:00 
p.m.,  E.S.T.  on  January  3, 1995. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Jesse 
Jackson,  Jr.,  Director,  Birmingham  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Alabama  plan,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
hohdays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Birmingham  Field  Office: 
Jesse  Jackson,  Jr..  Director.  Birmingham 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 


Birmingham  Field  Office.  135  Gemini 
Circle,  Suite  215,  Birmingham, 
Alabama  35209,  Telephone:  (205) 
290-7287 
Alabama  Department  of  Industrial 
Relations,  Abandoned  Mine  Lands 
Program.  649  Monroe  Street, 
Montgomery.  Alabama  36130, 
Telephone:  (205)  242-8265 
FOR  FURTHER  INFORMATKM  CONTACT: 
Jesse  Jackson,  Jr.,  Director,  Birmingham 
Field  Office,  Telephone:  (205)  290- 
7287. 

SUPPLEMENTARY  INFORMA-nON: 

I.  Baclcground  on  the  Alabama  Plan 

Title  IV  of  SMCRA  established  an 
AMLR  program  for  the  purposes  of 
reclaiming  and  restoring  lands  and 
water  resotirces  adversely  affected  by 
past  mining.  This  program  is  funded  by 
a  reclamation  fee  imposed  upon  the 
production  of  coal.  As  enacted  in  1977, 
lands  and  waters  eligible  for 
reclamation  were  those  that  were  mined 
or  affected  by  mining  and  abandoned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3. 1977.  and  for  which 
there  was  no  continuing  reclamation 
responsibility  under  State  or  Federal 
law.  The  AML  Reclamation  Act  of  1990 
(Pub.  L.  101-508,  title  VI,  Subtitle  A, 
Nov.  5, 1990,  effective  Oct.  1, 1991) 
amended  SMCRA.  30  U.S.C.  1231  et 
seq.,  to  provide  changes  in  the  eligibility 
of  project  sites  for  AML  expenditures. 
Title  IV  of  SMCRA  now  provides  for 
reclamation  of  certain  mine  sites  where 
the  mining  occuned  after  August  3, 
1977.  These  include  interim  program 
sites  where  bond  forfeiture  proceeds 
were  insufficient  for  adequate 
reclamation  and  sites  affected  any  time 
between  August  4, 1977,  and  November 
5, 1990,  for  which  there  were 
insufficient  funds  for  adequate 
reclamation  due  to  the  insolvency  of  the 
bond  surety.  Title  IV  provides  that  a 
State  with  an  approved  AMLR  plan  has 
the  responsibility  and  primary  authority 
to  implement  the  program. 

On  May  20, 1982,  the  Secretary  of  die 
Interior  approved  the  Alabama  plan. 
Backgroimd  information  on  the 
Alabama  plan,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  approval  of  the  plan  can  be 
found  in  the  May  20, 1982,  Federal 
Register  (47  FR  22062).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  amendments  to  the  plan 
can  be  found  at  30  CFR  901.25. 

"The  Secretary  adopted  regulations  at 
30  CFR  Part  884  that  specify  the  content 
requirements  of  a  State  reclamation  plan 
and  the  criteria  for  plan  approval.  The 
regulations  provide  that  a  State  may 
submit  to  the  Director  proposed 
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amendments  or  revisions  to  the 
approved  reclamation  plan.  If  the 
amendments  or  revisions  change  the 
scope  of  major  policies  followed  by  the 
State  in  the  conduct  of  its  reclamation 
program,  the  Director  must  follow  the 
procedures  set  out  in  30  CFR  884.14  in 
approving  or  disapproving  an 
amendment  or  revision. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  December  5. 1994 
(Administrative  Record  No.  AL-512), 
Alabama  submitted  a  proposed 
amendment  to  its  plan  pursuant  to 
SMCRA.  Alabama  submitted  the 
proposed  amendment  in  response  to  a 
September  26, 1994,  letter 
(Administrative  Record  No.  AL-Sll) 
that  OSM  sent  tO  Alabama  in 
accordance  with  30  CFR  884.15(d).  The 
provisions  of  the  Alabama  plan 
proposed  for  revision  are 
"Administrative  and  Management 
Structure  of  the  Alabama  Abandoned 
Mine  Land  Reclamation  Program 
Pursuant  to  30  CFR  Part  884.13(d)"  to 
incorporate  contractor  bidder  eligibility 
screening  imder  OSM's  Applicant 
Violator  System  for  the  reclamation  of 
coal  and  noncoal  sites;  and  "Ranking 
and  Selection  Procedures  Pursuant  to  30 
CFR  Part  884.13(c)(2)"  to  exclude 
certain  noncoal  sites  from  reclamation; 
to  require  submission  of  Form  OSM-76 
upon  project  completion;  and,  to 
remove  the  fourth  priority  for  noncoal 
reclamation  sites.  The  changes  would  be 
applicable  to  reclamation  of  both 
nonemergency  and  emergency  AMLR 
projects. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Alabama  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include     - 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Birmingham  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
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under  FOR  FUR1  HER  INFORMATION 
CONTACT  by  A.qp  p.m.,  E.S.T.  on  January 
3, 1995.  The  location  and  time  of  the 
hearing  will  ba  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearings  the  hearing  will  not  be 
held.  I 

Filing  of  a  wtitten  statement  at  the 
time  of  the  hea  ing  is  requested  as  it 
will  greatly  ass  st  the  transcriber. 
Submission  of  vritten  statements  in 
advance  of  the  learing  will  allow  OSM 
officials  to  preware  adequate  responses 
and  appropriat ;  questions. 

The  public  h  iaring  will  continue  on 
the  specified  d  ite  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduleq  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  beenischeduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard.  I 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  C0NTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  speak  at  a  hearing,  a 
public  meeting^  rather  than  a  public 
hearing,  may  b*  held.  Persons  wishing 
to  meet  with  OEM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  uiider  FOR  FURTHER 
INFORMATION  CdNTACT.  All  such  meetings 
will  be  open  tajthe  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  Iqcations  listed  under 
ADDRESSES*  A  ^tten  summary  of  each 
meeting  will  b^  made  a  part  of  the 
Administrativa  Record. 

IV.  ProceduraliDeterminations 

Executive  Ordv  12866 

This  rule  is  epcempted -from  review  by 
the  Office  of  I^nagement  and  Budget 
(OMB)  under  E  Kecutive  Order  12866 
(Regulatory  PU  nning  and  Review). 

Executive  Ordt  r  12778 

The  Departn^nt  of  the  Interior  has 
conducted  the  ^views  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law*  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  i  ection.  However,  these 
standards  are  o  Dt  applicable  to  the 
actual  language  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  tiiereof  since  each  such 
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plan  is  drafted  and  adopted  by  a  specific 
State  or  Tribe,  not  by  OSM.  Decisions 
on  proposed  State  and  Tribal  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  submitted  by  a  State  or 
Tribe  as  based  on  a  determination  of 
whether  the  submittal  meets  the 
requirements  of  Title  IV  of  SMCRA  (30 
U.S.C.  1231-1243)  and  the  Federal 
regulations  at  30  CFR  Parts  884  and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency   - 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categoriodly 
excluded  fit>m  compliance  with  the 
Natidnal  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  Dm  6, 
appendix  8,  paragraph  8.4B(29)]. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
M^agement  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.\.  The  submittal  which 
is  the  subject  of  this  rule  is  based  upon 
corresponding  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  901 

Intergovernmental  relations,  Sur&ce 
mining,  Underground  mining. 

Dated:  December  13. 1994. 
Richard  J.  Seibel, 

Acting  Assistant  Director,  Eastern  Support 

Center. 

[PR  Doc.  94-31094  Filed  12-16-94;  8:45  am] 
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SUMMARY:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  the  chemical  substance 
described  generically  as  polyalkylene 
polyamine  which  is  the  subject  of 
premanufactxue  notice  (PMN)  P-89-963 
and  which  is  subject  to  a  TSCA  section 
5(e)  consent  order  issued  by  EPA.  This 
proposal  would  require  certain  persons 
who  intend  to  manufiBcture,  import,  or 
process  this  substance  for  a  significant 
new  use  to  notify  EPA  at  least  90  days 
before  commencing  any  manufacturing, 
importing,  or  processing  activities  for  a 
use  designated  by  this  SNUR  as  a 
significant  new  use.  The  required  notice 
would  provide  EPA  with  the 
opportunity  to  evaluate  the  intended 
use  and,  if  necessary,  to  prohibit  or  limit 
that  activity  before  it  can  occur. 
DATES:  Written  comments  must  be 
received  by  EPA  by  January  18, 1995. 
ADDRESSES:  Each  comment  must  bear 
the  docket  control  number  OPPTS- 
50608B.  All  comments  should  be  sent  in 
triplicate  to:  OPPT  Document  Control 
Officer  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  E-G99, 401 M 
St.,  SW.,  Washington,  DC  20460.  All 
comments  which  are  claimed 
confidential  must  be  clearly  marked  as 
such.  Three  additional  sanitized  copies 
of  any  comments  containing 
confidential  business  information  (CBI) 
must  also  be  submitted.  Nonconfidential 
versions  of  comments  on  this  proposed 
rule  will  be  placed  in  the  rulemaking 
record  and  will  be  available  for  public 
inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St,  SW.. 
Washington,  DC  20460,  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551. 
SUPPI^MCNTARY  INFORMATION:  This 
proposed  SNUR  would  require  persons 
to  notify  EPA  at  least  90  days  before 
commencing  the  manufacture,  import. 


or  processing  of  P-89-963  for  the 
significant  new  uses  designated  herein. 
The  required  notice  would  provide  EPA 
with  information  with  whidi  to  evaluate 
an  intended  use  and  associated 
activities. 

L  Aathority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
'Significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  Usted  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use,  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  thev  manufacture, 
import,  or  process  the  chemical 
substance  for  that  use.  Section  26(c)  of 
TSCA  authorizes  EPA  to  take  action 
under  section  5(a)(2)  with  respect  to  a 
category  of  chemical  substances. 

Persons  subject  to  this  SNUR  would 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of 
premanufactiu*  notices  under  section 
5(a)(1)  of  TSCA.  In  particular,  these 
requirements  include  the  information 
submission  requirements  of  section  5(bJ 
and  (d)(1),  the  exemptions  authorized 
fy  f^on  5(h)(1),  (h)(2).  (h)(3).  and 
{b)(5},  and  the  regulations  at  40  CFR 
part  720.  Once  EPA  receives  a  SNUR 
notice,  EPA  may  take  regulatory  action 
under  section  5(e),  5(f),  6,  or  7  to  control 
the  activities  for  which  it  has  received 
a  SNUR  notice.  If  EPA  does  not  take 
action,  section  5(g)  of  TSCA  requires 
EPA  to  explain  in  the  Federal  Register 
its  reasons  for  not  taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  part  707. 

n.  Applicability  of  General  Provisions 

General  regulatory  provisions 
applicable  to  SNURs  are  codified  at  40 
CFR  part  721,  subpart  A.  On  July  27, 
1988  (53  FR  28354),  and  July  27, 1989 
(54  FR  31298).  EPA  promulgated 
amendments  to  the  general  provisions 
which  apply  to  this  SNUR.  hi  the 
Federal  Register  of  August  17, 1988  (53 
FR  31252),  EPA  promulgated  a  "User 
Fee  Rule"  (40  CFR  part  700)  under  Uie 
autiiority  of  TSCA  section  26(b). 
Provisions  requiring  persons  submitting 
significant  new  use  notices  to  submit 
certain  fees  to  EPA  are  discussed  in 
detail  in  that  Federal  Register 
doctunent  Interested  persons  should 


refe^'to  these  documents  for  iurtha- 
informaticm. 

m.  Backgnmnd 

EPA  published  a  direct  final  SNUR  for 
the  chemical  substance,  which  was  the 
subject  of  PMN  P-89-963  and  a  TSCA 
section  5(e)  consent  order  issued  by 
EPA,  in  the  Federal  Register  of  June  8. 
1993  (58  FR  32227).  EPA  received  a 
notice  of  intent  to  submit  adverse 
ODmments  for  this  chemical  substance 
following  publication.  Therefore,  as 
required  by  §  721.160.  the  final  SNUR 
for  P-89-963  is  being  witiidrawn 
elsewhere  in  this  issue  of  the  Federal 
Register  and  this  proposed  rule  on  the 
substance  is  being  issued. 

EPA  is  not  sohciting  and  will  not 
respond  to  comments  on  any  of  the 
other  SNURs  tiiat  were  pubUshed  in  the 
June  8, 1993.  Federal  Register  because 
those  rules  became  effective  August  7, 
1993.  or  are  being  withdrawn  and 
proposed  in  separate  actions.  The 
supporting  rationale  and  background  to 
this  proposal  are  more  fully  set  out  in 
the  preamble  to  the  direct  final  SNUR 
for  this  substance  and  in  the  preamble 
to  EPA's  first  direct  final  SNURs 
published  in  the  Federal  Roister  of 
April  24.  1990  (55  FR  17376).  Consult 
that  preamble  for  further  information  on 
me  objectives,  rationale,  and  procedures 
for  the  proposal  and  on  the  basis  for 
significant  new  use  designations 
including  provisions  for  developing  test 
data. 


IV.  Substance  Subject  to  This  Rule 

EPA  is  proposing  significant  new  use 
and  recordkeeping  requirements  for  the 
following  chemical  substance  under 
part  721  subpart  E. 

PMN  NumiMr  P-W-063 

Chemical  name:  (generic)  Polyalkylene 
polyamine. 

CAS  Number:  Not  available. 
Effective  date  of  section  S(e)  consent 
order.  June  27, 1992. 
Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i).  (ii)(I),  and  (ii)(n)  of  TSCA 
based  on  a  finding  that  this  substance 
may  present  an  unreasonable  risk  of 
injury  to  the  environment,  and  that  this 
substance  is  expected  to  be  produced  in 
substantial  quantities  and  there  may  be 
significant  or  substantial  human 
exposures. 

Toxicity  concern:  The  PMN  substance 
and  similar  chemicals  have  been  shown 
to  cause  acute  toxicity  to  aquatic 
organisms  at  low  levels  of  exposure. 
Specifically,  based  on  data  submitted  on 
the  PMN  substance,  the  fish  acute  LC50 
value  is  780  ppm,  the  daphnid  acute 
LC50  value  is  10  ppm,  and  the  algal 
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acMte  EC50  value  is  2.9  ppm.  Applying 
^  assessment  fiactor  of  100  to  the 
daphnid  acute  value,  EPA  predicts  that 
chronic  toxicity  to  aquatic  life  may 
occur  at  concentrations  as  low  as  100 


ppb. 
neco 


Recommended  testing:  EPA  has 
determined  that  the  results  of  a  28-day 
repeated  dose  oral  study  in  rats  (OECD 
Guideline  No.  407)  would  help 
characterize  possibly  human  health 
effects  posed  by  the  substance.  The 
PMN  submitter  has  agreed  not  to  exceed 
the  production  volume  limit  without 
performing  this  test. 
CFR  citation:  40  CFR  721.6193. 

V.  Applicability  of  SNUR  to  Uses 
Occurring  Befioure  Efifective  Date  of  the 
Final  SNUR 

EPA  has  decided  that  the  intent  of 
section  5(a)(1)(B)  is  best  served  by 
designating  a  use  as  a  significant  new 
use  as  of  the  date  of  proposal  rather  than 
as  of  the  effective  date  of  the  rule. 
Because  this  SNUR  was  first  published 
on  June  8. 1993,  as  a  direct  final  rule, 
Uiat  date  will  serve  as  the  date  after 
which  uses  will  be  considered  to  be  new 
uses.  If  uses  which  had  commenced 
between  that  date  and  the  effective  date 
of  this  rulemaking  were  considered 
ongoing,  rather  than  new,  any  person 
could  defeat  the  SNUR  by  initiating  a 
significant  new  use  before  the  effective 
date.  This  would  make  it  difficult  for 
EPA  to  establish  SNUR  notice 
requirements.  Thus,  persons  who  begin 
commercial  manufacture,  import,  or 
processing  of  the  substance  for  uses 
regulated  through  this  SNUR  after  June 
8, 1993,  will  have  to  cease  any  such 
activity  before  the  effective  date  of  the 
rule.  To  resume  their  activities,  such 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires.  EPA, 
not  wishing  to  disrupt  the  activities  of 
persons  who  begin  commercial 
manufacture,  import,  or  processing  for  a 
proposed  significant  new  use  before  the 
effective  date  of  the  SNUR 
unnecessarily,  has  promulgated 
provisions  to  allow  such  persons  to 
comply  with  this  proposed  SNUR  before 
it  is  promulgated.  If  a  person  were  to 
meet  the  conditions  of  advance 
compliance  as  codified  at  §  721.45(h), 
the  person  would  be  considered  to  have 
met  the  requirements  of  the  final  SNUR 
for  those  activities.  If  persons  who  begin 
commercial  manufJEictvuv,  import,  or 
processing  of  the  substance  between 
proposal  and  the  effective  date  of  the 
SNUR  do  not  meet  the  conditions  of 
advance  compliance,  they  must  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resume  their  activities. 


these  persons  Would  have  to  comply 
with  all  applic^le  SNUR  notice 
requirements  aAd  wait  until  the  notice 
review  periodTlncluding  all  extensions, 
expires.  | 

VL  Economic  Analysis 

EPA  has  evaliated  the  potential  costs 
of  establishingugnificant  new  use 
notice  requirei^ents  for  potential 
manufacturers, Importers,  and 
processors  of  the  chemical  substance  at 
the  time  of  the  direct  final  rule.  The 
analysis  is  unchanged  for  the  substance 
in  this  propose^  rule.  The  Agency's 
complete  economic  analysis  is  available 
in  the  public  racord  for  this  proposed 
rule  (OPPTS-5i)608B). 

Vn.  Commentaj  Containing  Confidential 
Business  Inforiiation 

Any  person  i  /ho  submits  comments 
claimed  as  CBI  must  mark  the 
comments  as  "  :onfidential,"  "trade 
secret,"  or  othe  r  appropriate 
designation.  C(  mments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  n  the  public  file.  Any 
comments  manced  as  confidential  will 
be  treated  in  aqcordance  with  the 
procedures  in  40  CFR  part  2.  Any  party 
submitting  coitments  claimed  to  be 
confidential  mlist  prepare  and  submit  a 
nonconfidenti41  public  version  in  - 
triplicate  of  thi  comments  that  EPA  can 
place  in  the  piplic  file. 

Vni.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPPTS-50608I.  The  record  includes 
basic  information  considered  by  the 
Agency  in  developing  this  proposed 
rule.  EPA  will  supplement  the  record 
with  additiona   information  as  it  is 
received. 

EPA  will  act  apt  additional  materials 
for  inclusion  in  the  record  at  any  time 
between  this  proposal  and  designation 
of  the  complet  j  record.  EPA  will 
identify  the  cc  nplete  rulemaking  record 
by  the  date  of  >romulgation.  A  public 
version  of  the  fecord  without  any  CBI  is 
available  in  the  TSCA  Nonconfidential 
Information  cinter  (NCIC)  firom  12  noon 
to  4  p.m.,  Moiiday  through  Friday, 
except  legal  holidays.  The  TSCA  NCIC 
is  located  in  R|n.  NE-B607,  401  M  St., 
SW.,  Washingjon,  DC  20460. 

IX.  Regulator  Assessment 
Requirements 

A.  Executive  C  tder  12866 

Under  Executive  Order  12866  (58  FR 
51735,  Octobe*'  4. 1993).  the  Agency 
must  determiile  whether  the  regulatory 
action  is  "sign  ificant"  and  therefore 
subject  to  revi  sw  by  the  Office  of 
Management  ( nd  Budget  (OMB)  and  the 
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requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule: 
(1)  Having  an  aimual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
pohcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Uiis  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 
that  this  proposed  rule  is  not 
"significant"  and  is  therefore  not  subject 
to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  has  determined 
that  this  proposed  rule  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  proposed  rule  would  likely  be 
small  businesses.  However,  EPA  expects 
to  receive  few  SNUR  notices  for  the 
substance.  Therefore,  EPA  believes  that 
the  number  of  small  businesses  affected 
by  the  rule  would  not  be  substantial, 
even  if  all  of  the  SNUR  notice 
submitters  were  small  firms. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  and  has  assigned  OMB 
control  number  2070-0012. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  fi'om  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  tipie  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch  (2131), 
U.S.  Environmental  Protection  Agency, 
401 M  St.,  SW.,  Washington,  DC  20460; 
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and  to  Office  of  Information  and 
Regtilatory  Af&irs.  Office  of 
Management  and  Budget.  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information 
requirements  contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements.  Significant 
new  uses. 

Dated:  December  1, 1994. 
Joseph  A.  Carra. 

AcUng  Director.  Office  of  Pollution  Prevention 
ana  Toxics. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604, 2607,  and 
2625(c). 

2.  By  adding  new  §  721.6193  to 
subpart  E  to  read  as  follows: 

§721.6193    Poiyalkylenepolyamine. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  polyalkylene  polyamine 
(PMN  P-89-963)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 
(2.)  The  significant  new  uses  are: 
(i)  Hazard  communication  proffxun. 
Requirements  as  specified  in 

f  vV.rM^^'w^f/'^^'  ^^^'  ^«'  ^f3){i), 
lgil3)(u),  (g)(4)  (users  minimize  releases 
to  water),  and  (g)(5).  In  addition,  a 
significant  new  use  of  this  substance  is 
any  manner  or  method  of  manufacture, 
import,  or  processing  associated  with 
any  use  of  this  substance  without 
providing  risk  notification  as  follows: 

(A)  If  as  a  result  of  the  test  data 
required  under  the  section  5(e)  consent 
order  for  this  substance,  the  employer 
becomes  aware  that  this  substance  may 
present  a  risk  of  injury  to  human  health, 
the  employer  must  incorporate  this  new 
information,  and  any  information  on 
methods  for  protectiixg  against  such  risk, 
into  a  material  safety  data  sheet  (MSDS) 
as  described  in  §  721.72(c)  within  90 
days  from  the  time  the  employer 
becomes  aware  of  the  new  information 
to  an  MSDS  before  the  substance  is 
reintroduced  into  the  woricplace. 

(B)  The  employer  must  ensure  that 
persons  who  will  receive,  or  who  have 
received  these  substances  firom  the 
employer  within  5  years  fiom  the  date 
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the  employer  becomes  aware  of  the  new 
mformation  described  in  paragraph 
(a)(2)(i)(A)  of  this  section,  are  provided 
an  MSDS  as  described  in  §  721.72(c) 
containing  the  information  required 
under  paragraph  (a)(2)(i)(A)  of  this 
section  within  90  days  from  the  time  the 
employer  becomes  aware  of  the  new 
information. 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(q). 

(iii)  Release  to  water.  Requirements  as 
specified  in  §  721.90(a)(1). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping  requirements. 
Requirements  as  specified  in 
§  721.125(a),  (b),  (c).  (f)  through  (i),  and 
(k)  are  applicable  to  manufacturers, 
importers,  and  processors  of  this 
substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 
(PR  Doa  94-30731  Filed  12-16-94;  8:45  am] 
MUJNQ  CODE  6Sa»4»-F 


40  CFR  Part  721 
[OPPTS-60612O;  FRL-4774-fl] 
RIN  2070-AB27 

Alkenyl  Ether  of  Ailtanetrioi  Polymen 
Proposed  Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action;  Proposed  rule. 


StJMlARY:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  the  chemical  substance 
described  generically  as  an  alkenyl  ether 
of  alkanetriol  polymer,  which  is  the 
subject  of  premanufact\ire  notice  (PMN) 
P-93-458.  This  proposal  would  require 
certain  persons  who  intend  to 
manufiacture,  import,  or  process  this 
substance  for  a  significant  new  use  to 
notify  EPA  at  least  90  days  before 
commencing  any  manufacturing, 
importing,  or  processing  activities  for  a 
use  designated  by  this  SNUR  as  a 
significant  new  use.  The  required  notice 
would  provide  EPA  with  the 
opportunity  to  evaluate  the  intended 
use  and,  if  necessary,  to  prohibit  or  limit 
that  activity  before  it  can  occur. 
DATES:  Written  conmients  must  be 
received  by  EPA  by  January  18, 1995. 


ADDRESSES:  Each  comment  must  bear 
die  docket  control  number  OPPTS- 
50612D.  All  comments  should  be  sent  in 
triplicate  to:  OPPT  Document  Contit)l 
Officer  (7407),  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency,  Rm.  E-G99,  401  M 
St.,  SW.,  Washington,  DC  20460.  All 
comments  which  are  claimed 
confidential  must  be  clearly  marked  as 
such.  Three  additional  sanitized  copies 
of  any  comments  containing 
confidential  business  information  (CBI) 
must  also  be  submitted.  Nonconfidential 
versions  of  comments  on  this  proposed 
rule  will  be  placed  in  the  rulemaking 
record  and  will  be  available  for  public 
inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW.. 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPI^MENTARY  INFORMATION:  This 
proposed  SNUR  would  require  persons 
to  notify  EPA  at  least  90  days  before 
commencing  the  manufacture,  import, 
or  processing  of  P-93-458  for  the 
significant  new  uses  designated  herein. 
The  required  notice  would  provide  EPA 
with  information  with  which  to  evaluate 
an  intended  use  and  associated 
activities. 

L  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  S(a)(2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use,  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  they  manufacture, 
import,  or  process  the  chemical 
substance  for  that  use.  Section  26(c)  of 
TSCA  authorizes  EPA  to  take  action 
under  section  5(a)(2)  with  respect  to  a 
category  of  chemical  substances. 

Persons  subject  to  tiiis  SNUR  would 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of 
premanufacture  notices  imder  section 
5(aMl)  of  TSCA.  In  particular,  these 
requirements  include  the  information 
submission  requirements  of  section  5(b) 
and  (d)(1),  the  exemptions  authorized 
by  section  5(h)(1),  (h)(2),  (h)(3),  and 
(h)(5),  and  the  regulations  at  40  CFR 
part  720.  Once  EPA  receives  a 
Significant  New  Use  Notice  (SNUN), 
EPA  may  take  regulatory  action  under 


65292  Federal  Regieter  /  Vol.  59.  No.  242  / 


Monday,  December  19,  1994  /  Proposed  Rules 


section  5(e).  5(0, 6,  or  7  to  control  the 
activities  fat  which  it  has  received  a 
94UN.  If  EPA  does  not  take  acti<Mi, 
section  5(g)  of  TSCA  requires  EPA  to 
explain  in  the  Federal  Kegister  its 
reasons  bx  not  taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  ejqiort 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  part  707. 

n.  ^pUcability  of  General  Provisions 

General  regulatory  provisions 
applicable  to  SNURs  are  codified  at  40 
CFR  part  721.  subpart  A.  On  July  27, 
1988  (S3  FR  28354),  and  July  27, 1989 
(54  FR  31298),  EPA  promulgated 
amendments  to  the  general  provisions 
which  apply  to  this  SNUR.  In  the 
Federal  Register  of  August  17, 1988  (53 
FR  31252).  EPA  promulgated  a  "User 
Fee  Rule"  (40  CFR  part  700)  under  the 
authority  of  TSCA  section  26(b). 
Provisions  requiring  persons  submitting 
SNUNs  to  submit  certain  fees  to  EPA  are 
discussed  in  detail  in  that  Fedoal 
Register  document  Interested  persons 
should  refer  to  these  documents  for 
further  information. 

m.  Background 

EPA  published  a  direct  final  SNUR  for 
the  chemical  substance,  which  was  the 
subject  of  PMN  P-93-458  in  the  Federal 
Reguter  of  October  4. 1993  (58  FR 
51672).  EPA  received  adverse  comments 
following  publication  for  this  chemical 
substance.  Therefore,  as  required  by 
§  721.160.  the  final  SNUR  for  P-93-458 
is  being  withdrawn  elsewhere  in  this 
issue  of  the  Federal  Register  and  this 
proposed  rule  on  the  substance  is  being 
issued.  EPA  is  not  soliciting  and  will 
not  respond  to  comments  on  any  of  the 
other  SNURs  that  were  published  in  the 
October  4, 1993,  Federal  Register 
because  those  rules  became  effective  on 
December  3, 1993,  or  are  being 
withdrawn  and  proposed  in  a  separate 
action.  The  supporting  rationale  and 
background  to  this  proposal  are  more 
fully  set  out  in  the  preamble  to  the 
direct  final  SNUR  for  this  substance  and 
in  the  preamble  to  EPA's  first  direct 
final  SNURs  published  in  the  Federal 
Register  of  April  24. 1990  (55  FR 
17376).  Consult  that  preamble  for 
further  information  on  the  objectives, 
rationale,  and  procedures  for  the 
proposal  and  on  the  basis  for  significant 
new  use  designations  including 
provisions  for  developing  test  data. 

The  SNUR  for  P-93-458  stated  that 
EPA  was  concerned  for  potential 
environmental  effects  of  the  substance 
at  concentrations  as  low  as  1  ppb  (part 
per  billion)  (the  concern  level)  based  on 
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the  submitted  t  >st  data  and  by  analogy 
to  nonionic  sui  actants.  The  SNUR  &o 
stated  that  use  pf  the  substance  as  a 
thickening  ageit  for  textile  printing 
does  not  preseat  an  unreasonable  risk 
due  to  the  fact  hat  the  material  would 
not  be  released  to  surface  waters  at 
concentrations  jreater  than  1  pi>b.  As  a 
result,  EPA  pre  losed  that  the  significant 
new  use  for  this  material  is  any  use 
which  may  result  in  release  of  the 
substance  to  suiface  waters  at 
concentrationscreater  than  1  ppb. 

The  commeifer  was  the  submitter  of 
P-93-458.  Theicommenter  stated  that 
the  substance  is  not  comparable  to 
nonionic  surfactants  because  the  class  of 
lents  have  different 
hydrophobic  and 
^ups  and  that  the 
I  regulate  this  substance 
[  on  the  data  provided 
.  EPA  used  the  toxicity 
1  the  PMN  to  evaluate 
;  of  the  substance. 
However,  EPA  ^Iso  used  data  from 
chronic  toxicitt  tests  on  similar 
chemicals  to  evaluate  potential  chronic 
toxicity  of  the  fubstance.  The  substance 
is  classified  as  a  nonionic  surfactant  by 
EPA  because  itjhas  the  chemical 
structural  diaricteristics  of  nonionic 
surfactants.  The  class  of  nonionic 
surfactants  which  EPA  has  the  most 
data  for  are  the(  alcohol  ethoxylates.  EPA 
realized  that  this  approach  may 
overestimate  toe  toxicity  of  the 
substance,  but  ivhen  evaluating 
potential  chronic  toxicity  in  the  absence 
of  chronic  toxicity  data  on  the  specific 
substance,  EPA  will  use  the  best 
relevant  data  si  it,  even  if  this  may 
predict  higher  oxicity,  and  err  on  the 
side  of  safety  r  ther  than  underestimate 
toxicity.  Classi^ing  the  substance  as  a 
nonionic  surfactant  does  not  assimie 
that  the  PMN  sLbstance  will  be  a  strong 
detergent.         ' 

The  commeiiter  stated  that  on  the 
basis  of  the  acijte  toxicity  studies 
provided  in  ths  PMN,  wHbere  no 
mortality  or  inanobilization  were  found 
in  the  fish  and  daphnids,  a  high 
assessment  factor  should  not  be  used 
and  the  maximimi  environmental 
concentration^  1  ppb  is  too 
conservative.  9>A  agrees  that  no  effects 
were  observed  during  fish  and  daphnid 
acute  toxicity  tests.  However,  the 
hardness  of  the  dilution  water  in  the 
acute  tests  was.  250.0  and  246.0  mg/L  as 
CaCO.ii,  for  fish  and  daphnids, 
respectively.  Hard  water  is  known  to 
decrease  the  effectiveness  of  detergents 
and  surfactants.  EPA  recommends  a 
hardness  of  lea^  than  180  mg/L  fat 
freshwater  fish^  and  daphnid  acute  and 
chronic  toxicity  tests.  It  is  possible  that 
if  the  hardness  of  the  dilution  water  had 


been  less  than  180  mg/L.  toxic  effects 
would  have  been  observed.  In  additicm, 
effects  were  observed  for  green  algae. 
EPA  has  evaluated  toxicity  data  for 
chemicals  which  produce  no  effects  at 
saturation  during  short-term  exposures, 
but  do  have  toxic  efiiects  at  longer 
exposures  during  the  fish  early  life  stage 
toxicity  test  and  the  daphnid 
reproduction  test.  EPA  has  reviewed  the 
submitted  acute  toxicity  and  its 
analogue  data.  Based  on  predicted 
chronic  toxicity  values  of  1  ppm  for  fish 
and  daphnids,  a  measured  chronic 
toxicity  value  of  1  ppm  for  algae  and  an 
assessment  factor  of  10,  the  revised 
concern  concentration  is  100  ppb. 

The  commenter  stated  that  EPA  had 
not  establi^ed  that  release  to  surfiace 
waters  above  1  ppb  was  indeed  a  new 
use.  The  commenter  noted  that  a  Notice 
of  Commencement  (NOG)  had  been  filed 
for  the  substance  on  June  16, 1993.  The 
commenter  and  its  customers  have  been 
using  the  substance  since  that  time 
without  the  determination  required 
under  40  CFR  721.90(a)(4),  (b)(4),  and 
(c)(4].  The  commenter  also  stated  that 
release  of  the  substance  to  surfece 
waters  at  a  concentration  greater  than  1 
ppb  did  not  constitute  a  change  in  the 
type  and  extent  of  exposures, 
production  volume,  or  the 
manufacturing  process  specified  in  the 
PMN  as  required  under  section  5(a)(2)  of 
TSCA.  The  commenter  asserted  that  the 
data  submitted  in  the  PMN  does  not 
indicate  that  the  uses  other  than  that 
submitted  in  the  PMN  may  be  a 
significant  risk  to  the  environment. 

EPA  disagrees  with  these  assertions. 
Based  on  information  in  the  PMN 
supplied  by  the  commenter,  EPA 
estimated  reasonable  worst  case  water 
releases  during  processing  and  use. 
None  of  these  estimated  water  releases 
were  expected  to  exceed  1  ppb  under 
even  reasonable  worst  case 
assimiptions.  The  basis  for  the 
assumptions  made  by  EPA.  including 
the  information  in  the  PMN  and  EPA's 
exposure  estimates  can  be  found  in  the 
public  docket  for  this  substance 
(OPPTS-50612).  If  any  interested  parties 
have  data  demonstrating  releases  to 
sur&ce  waters  above  1  ppb  (or  the  new 
concern  level  of  100  ppb),  they  should 
furnish  that  data  with  their  comments. 
The  mere  fact  that  an  NOC  has  been 
received  or  that  the  determination 
required  imder  40  CFR  721.90(a)(4), 
(b)(4),  and  (c)(4)  has  not  been  made  by 
the  submitter  or  its  customers  is  not 
evidence  that  releases  exceeding  the 
concern  level  have  occurred. 

EPA  identified  several  other  uses  for 
the  substance  including  use  as  a  paper 
binder,  a  flocculation  aid  for  paper 
manufacturing,  and  a  surfectant 
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.    intermediate.  In  addition,  the 

commenter  noted  on  the  PMN  that  they 
intended  to  import  the  substance.  The 
commenter  or  any  other  manufacturer 
could  elect  to  manufacture  the 
substance  in  the  United  States.  Any 
manufecturer,  importer,  or  processor 
could  use  or  distribute  the  substance  in 
commerce  for  the  other  uses  cited  in 
this  paragraph.  If  domestic  manufacture 
or  the  other  ujes  of  the  substance  occur, 
it  is  possible  that  a  change  in  the 
projected  volume  of  manufacturing  and 
processing,  the  type,  form,  magnitude, 
and  duration  of  exposiue,  or  the 
reasonably  anticipated  manner  and 
methods  of  manudhcturing.  processing, 
distribution  in  commerce,  and  disposal 
could  also  occur,  resulting  in  surfece 
water  concentrations  above  the  concern 
level  of  100  ppb. 

IV.  Substance  Subject  to  This  Rule 

EPA  is  proposing  significant  new  use 
and  recordkeeping  requirements  for  the 
following  chemical  substance  imder  40 
CFR  part  721. 

PMN  Number  P-93-458 

Chemical  name:  (generic)  Alkehyl  ether 
of  alkanetriol  polymer. 
C4S  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  thickening  agent  for 
textile  printing.  Based  on  analogy  to 
nonionic  surfactants  and  on  the  • 

submitted  acute  aquatic  toxicity  data, 
EPA  is  concerned  that  toxicity  to 
aquatic  organisms  may  occur  at  a 
concentration  as  low  as  100  ppb  of  the 
PMN  substance  in  surface  waters.  EPA 
determined  that  use  of  the  substance  as 
described  in  the  PMN  did  not  present  an 
unreasonable  risk  because  the  substance 
would  not  be  released  to  siuface  waters 
at  concentrations  above  100  ppb.  EPA 
has  determined  that  other  uses  of  the 
substance  may  result  in  releases  to 
surface  water  at  concentrations  above 
100  ppb.  Based  on  this  information,  the 
PMN  substance  meets  the  concern 
criteria  under  §  721. 170(b}(4)(iii). 
Recommended  testing:  EPA  has 
determined  a  chronic  60-day  fish  early 
life  stage  toxicity  test  in  rainbow  trout 
(40  CFR  797.1600)  and  a  21-day  chronic 
daphnid  toxicity  test  (40  CFR  797.1330), 
where  the  dilution  water  hardness  is 
less  than  180  mg/L,  would  help 
characterize  the  environmental  effects  of 
the  PMN  substance. 
CFR  elation:  40  CFR  721 .3367      * 

V.  Applicability  of  SNUR  to  Uses 
Occurring  Before  Effective  Date  of  the 
Final  SNUR 

EPA  has  decided  that  the  intent  of 
section  5(a)(1)(B)  is  best  served  by 
designating  a  use  as  a  significant  new 


use  as  of  the  date  of  proposal  rather  than 
as  of  the  effective  date  of  the  rule. 
Because  this  SNUR  was  first  published 
on  October  4, 1993,  as  a  direct  final  rule, 
that  date  will  serve  as  the  date  after 
which  uses  wall  be  considered  to  be  new 
uses.  If  uses  which  had  commenced 
between  that  date  and  the  effective  date 
of  this  rulemaking  were  considered 
ongoing,  rather  than  new,  any  person 
could  defeat  the  SNUR  by  initiating  a 
significant  new  use  before  the  effective 
date.  This  would  make  it  difficult  for 
EPA  to  establish  SNUR  notice 
requirements.  Thus,  pwrsons  who  begin 
commercial  manufacture,  import,  or 
processing  of  the  substance  for  uses 
regulated  through  this  SNUR  after 
October  4. 1993.  will  have  to  cease  any 
such  activity  before  the  effective  date  of 
the  rule.  To  resume  their  activities,  such 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires.  EPA. 
not  wishhig  to  unnecessarily  disrupt  the 
activities  of  persons  who  beigin 
commencial  manufacture,  import,  or 
processing  for  a  proposed  significant 
new  use  before  the  effective  date  of  the 
SNUR.  has  promulgated  provisions  to 
allow  such  persons  to  comply  with  this 
proposed  SNUR  before  it  is 
promulgated.  If  a  person  were  to  meet 
the  conditions  of  advance  compliance  as 
codified  at  §  721.45(h),  the  person 
would  be  considered  to  have  met  the 
requirements  of  the  final  SNUR  for 
those  activities.  If  persons  who  begin 
commercial  manufacture,  import,  or 
processing  of  the  substance  between 
proposal  and  the  effective  date  of  the 
SNUR  do  not  meet  the  conditions  of 
advance  compliance,  they  must  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resume  their  activities, 
these  persons  would  have  to  comply 
with  all  appUcable  SNUR  notice 
requirements  and  wait  until  the  notice 
review  period,  including  all  extensions, 
expires. 

VI.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  SNUN  requirements  for 
potential  manufacturers,  importers,  and 
processors  of  the  chemical  substance  at 
the  time  of  the  direct  final  rule.  The 
analysis  is  unchanged  for  the  substance 
in  this  proposed  rule.  The  Agency's 
complete  economic  analysis  is  available 
in  the  public  record  for  this  proposed 
rule  (OPPTS-50612D). 

VII.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  CBI  must  mark  the 
comments  as  "confidential."  "trade 


secret,"  or  other  appropriate 
designation.  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  vrill 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  part  2.  Any  par^ 
submitting  comments  claimed  to  be 
confidential  must  prepare  and  submit  a 
nonconfidential  public  version  in 
triplicate  of  the  comments  that  EPA  can 
place  in  the  public  file. 

Vm.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPPTS-50612D).  The  record  includes 
basic  information  considered  by  the 
Agency  in  developing  this  proposed 
rule.  EPA  will  supplement  the  record 
with  additional  information  as  it  is 
received. 

EPA  will  accept  additional  materials 
for  inclusion  in  the  record  at  any  time 
between  this  proposal  and  designation 
of  the  complete  record.  EPA  will 
identify  the  complete  rulemaking  record 
by  the  date  of  promulgation.  A  public 
version  of  the  record  without  any  CBI  is 
available  in  the  TSCA  Nonconfidential 
hiformation  Center  (NQC)  from  12  noon 
to  4  p.m..  Monday  through  Friday, 
except  legal  hoUdays.  The  TSCA  NQC 
is  located  in  Rm.  NE-B607,  401  M  St. 
SW..  Washington,  DC  20460. 

K.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order 
Under  section  3(fl,  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  Ukely  to  resuh  in  a  rule- 
(1)  Having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  Agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
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the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 
that  this  proposed  rule  is  not 
"significant"  and  is  therefrae  not  subject 
to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  has  determined 
that  this  proposed  rule  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  proposed  rule  would  likely  be 
small  businesses.  However,  EPA  expects 
to  receive  few  SNUNs  for  the  substance. 
Therefore.  EPA  beUeves  that  the  number 
of  small  businesses  affected  by  the  r\ile 
would  not  be  substantial,  even  if  all  of 
the  SNUN  submitters  were  small  firms. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  infoimaiicMi 
collection  reqidrements  contained  in 
this  proposed  rule  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.),  and  has  assigned 
OMB  control  number  2070-0012. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch  (2131), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460;  and 
to  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  wiU  respond  to  any  OMB  or 
public  comments  on  the  information 
requirements  contained  in  this  proposed 
rule. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements.  Significant 
new  uses. 

Dated:  December  1, 1994. 
Joseph  A.  Carra, 

Acting  Director.  Office  of  Pollution  Prevention 
and  Toxics. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 


PART  721— (AK  ENDED] 


1.  The  authority 
would  continue  to 


2.  By  adding 
subpart  E  toTeai  1 
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citation  for  part  721 
read  as  follows: 


Authority:  15  Us.C.  2604.  2607.  and 
2625(c). 


lew  §721.3367  to 
as  follows: 


$721.3367   Allw^yl  ether  of  alkaneCrtd 
polymer. 

(a)  Chemical  iubstance  and 
significant  new  jses  subject  to  reporting. 
(1)  The  chemica  1  substance  identified 
generically  as  afcenyl  ether  of 
alkanetriol  polytoer  (PMN  P-93-458)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  jvater.  Requirements  as 
specified  in  §  7il.90(a)(4),  (b)(4),  and 
(c)(4)  (where  N  =  100  ppb  (parts  per 
billion)). 

(ii)  (Reserved 

(b)  Specific , 
provisions  of  si 
apply  to  this  se 
by  thisparagraj 

(1)  Recordke^ing  requirements. 
Recordkeeping  |equirements  as 
specified  in  §  721.125(a),  (b),  (c),  and  (k) 
are  applicable  t©  manufacturers, 
importers,  and  processors  of  this 
substance. 

(2)  Limitatioik  or  revocation  of 
certain  notifica  ion  requirements.  The 
provisions  of  §  '21.185  apply  to  this 
section. 

(FR  Doc.  94-307^  Filed  12-16-94;  8:45  am] 
BILLING  CODE  6S60-  0-F 


juirements.  The 
}part  A  of  this  part 
tion  except  as  modified 


SUMMARY:  This 
petition  filed  b 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  •4-55;  RM-8454] 

Radio  Broadca  sting  Services;  Vail,  CO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  dismissal 


locument  dismisses  a 
Ryan  B.  Smith  and 


Jennifer  Tufty,  requesting  the  allotment 
of  FM  Channel  23 7 A  to  Vail,  Colorado, 
as  that  commui  ity's  second  local  FM 
service,  based  o  n  the  petitioners*  feilure 
to  file  comments,  in  response  to  the 
Notice.  See  59  tR  35081,  July  8, 1994. 
With  this  actio)  i,  the  proceeding  is 
terminated. 

ADDRESS:  Fedei  ii  Communications 
Commission,  VI  ashington,  DC  20554. 
EFFECTIVE  DATE;  December  19, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-55, 
adopted  December  6, 1994,  and  released 
December  13, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  Inc..  (202)  857-3800,  2100  M 
Street.  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Commumcations  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-31091  Filed  12-16-94;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  94-52;  RM-4473] 

Television  Broadcasting  Services; 
Vaimanalo,  Hawaii 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal  of. 

SUMMARY:  This  document  dismisses  the 
proposal  filed  by  Joyce  Cathcart  to  allot 
UHF  Television  Channel  56  to 
Waimanalo,  Hawaii,  as  the  community's 
first  local  television  service.  See  59  FR 
32176,  June  22, 1994.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  December  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-52. 
adopted  December  6, 1994,  and  released 
December  13, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  Inc.,  (202)  857-3800,  or  2100  M 
Street,  NW.  Suite  140.  Washington.  D.C 
20037. 


List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Federal  CkHnmtmications  Commission. 

John  A.  KaroHMa, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[FR  Doc  94-31089  Filed  12-16-94;  8:45  am] 
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47  CFR  Part  73 
(MM  Docket  No.  94-28] 

Radio  Broadcasting  Services;  Pago 
Pago,  American  Samoa 

AGENCY:  Federal  Communications 

Commission. 

ACTION;  Proposed  rule:  dismissal  of 


SUMMARY:  The  Commission  rescinds  the 
Report  and  Order  which  deleted 
Channel  266C1  from  Pago  Pago. 
American  Samoa.  See  59  FR  59200, 
November  18. 1994.  Channel  266C1  is 
not  allotted  to  Pago  Pago  but  to  Leone. 
American  Samoa.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  December  19. 1994. 
FQR  FURTHER  INFORMATION  CONTACT.* 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
,   synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-26, 
adopted  December  6, 1994.  and  released 
December  13, 1994.  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW. 
Washington.  D.C.  The  complete  text  of 
this  decision  may  also  be  piuY:hased 
fit>m  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc..  (202)  857-3800.  2100  M  Street. 
NW.  Suite  140,  Washington,  D,C  20037. 
Federal  Communications  Commission. 
John  A  Karousm, 
-*      Acting  Chief,  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
IFR  Doc.  94-31088  Filed  12-16-94;  8:45  am] 
HLLINO  CODE  STU-OI-F 


to  allot  UHF  Television  Channel  50  to 
Kailua,  Hawaii,  as  that  community's 
first  local  television  service.  See  59  FR 
32176.  June  22, 1994.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  December  19. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-53, 
adopted  December  6, 1994,  and  released 
December  13. 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW. 
Washington.  D.C  The  complete  text  of 
this  decision  may  also  be  piut:hased 
frtjm  the  Commission's  copy 
contracfors,  International  Transcription 
Service,  fac,  (202)  857-3800.  2100  M 
Street.  NW.  Suite  140.  Washington.  D.C. 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
John  A.  KaFousoe. 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
[FR  Doc  94-31090  Piled  12-16-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  538 
[Docket  No.  •4-«6;  Notice  1] 
RIN  2127-AF18, 2127-AF38 

Manufacturing  Incentives  for 
Alternative  Fuel  Vehicles 

AQENCY:  National  Highway  Traffic 
Safety  Administration,  DOT  (NHTSA), 
Department  of  Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemakinB 
(NPRM).  ** 


47  CFR  Part  73 

[MM  Ooclwt  No.  94-63;  RM-847q 

Television  Broadcasting  Services: 
Kailua.  Hawaii 

AGMENCY:  Federal  Communications 

Conunission. 

ACTION:  Proposed  rule;  dismissal  of 


StJMMARV:  This  dociunent  dismisses  the 
proposal  filed  by  Paul  Alfred  Tennyson. 


SUMMARY:  Under  the  corporate  average 
fuel  economy  program,  certain 
incentives  are  provided  for  the 
manufacture  of  alternative  fiiel  vehicles, 
including  dual  fuel  vehicles.  Among 
other  things,  dual  fuel  passraiger 
automobiles  which  meet  a  minimum 
driving  range  qualify  for  special 
treatment  in  the  calculation  of  fuel 
economy.  In  order  to  implement  a  new 
statutory  requirement.  NHTSA  is 
proposing  Jo  amend  its  existing 
regulation  concerning  minimum  driving 


range.  The  minimimi  driving  range  for 
all  dual  fuel  passenger  automobiles 
other  than  electric  vehicles  would  be  set 
at  200  miles.  The  agency  is  also 
proposing  to  establish  gallons 
equivalent  measurements  for  certain 
gaseous  hiels.  These  measurements  are 
needed  to  calculate  the  fuel  economy  of 
alternative  fueled  vehicles. 
DATES:  Comments  must  be  received  on 
or  before  February  17. 1995. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  set  forth 
above  and  be  submitted  (preferably  in 
10  copies)  to  Docket  Section.  National 
Highway  Traffic  Safety  AdministraUon. 
Room  5109.  400  Seventh  Street  SW, 
Washington,  DC  20590.  The  Docket  is 
open  9:30  a.m.  to  4  pjn..  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Henrietta  L.  Spiimer,  Motor  Vehicle 
Requirements  Division,  Office  of  Market 
hioentives.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington.  DC  20590. 
(202)  366-4802. 

SUPPLEMENTARY  INFORMATION: 

Background 

A.  Alternative  Motor  Fuels  Act  of  1 988 

Section  6  of  the  Alternative  Motor 
Fuels  Act  of  1988  amended  the  fiiel 
economy  provisions  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  (Cost  Savings  Act)  by  adding  a  new 
section  513.  "Manu&ctimng  Incentives 
for  Automobiles."  Section  513 
contained  incentives  for  the 
manufacture  of  vehicles  designed  to 
operate  on  alcohol  or  natural  gas, 
including  dual  fuel  vehicles,  i.e., 
vehicles  capable  of  operating  on  one  of 
those  alternative  fuels  and  either 
gasoline  or  diesel  fuel. 

Section  513  provided  that  dual  fuel 
vehicles  meeting  specified  criteria 
qualify  for  special  treatment  in  the 
calculation  of  their  fuel  economy  for 
purposes  of  the  corporate  average  fuel 
economy  (CAFE)  standards.  The  ftiel 
economy  of  a  quahfying  vehicle  is 
calculated  in  a  manner  that  results  in  a 
relatively  high  fuel  economy  value,  thus 
encouraging  its  production  as  a  way  of 
facilitating  a  manufacturer's  compUance 
vfith  the  CAFE  standards.  One  of  the 
qualifying  criteria  for  passenger 
automobiles  was  to  meet  a  minimum 
driving  range,  which  was  to  be 
established  by  NHTSA. 

NHTSA  was  required  to  establish  two 
minimum  driving  ranges,  one  for  "dual 
energy"  (alcohol/gasoline  or  diesel  fuel) 
passenger  automobiles  when  operating 
on  alcohol,  and  the  other  for  "natural 
gas  dual  energy"  (natural  gas/gasoline  ur 
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diesel  fuel)  passenger  automobiles  when 
operating  on  natural  gas.  In  establishing 
the  driving  ranges,  NHTSA  was  required 
to  consider  the  purposes  of  the 
Altemative  Motor  Fuels  Act.  consiuner 
acceptability,  economic  practicability, 
technology,  environmental  impact, 
safety,  driveability,  performance,  and 
any  other  factors  deemed  relevant. 

The  Altemative  Motor  Fuels  Act  and 
its  legislative  history  made  it  clear  that 
the  driving  ranges  were  to  be  low 
enough  to  encourage  the  production  of 
dual  fuel  passenger  automobiles,  yet  not 
so  low  that  motorists  would  be 
discouraged  by  a  low  driving  range  from 
actually  fueling  their  vehicles  with  the 
altemative  fuels.  Section  513(h)(2)(C) 
provided  that  the  minimum  driving 
range  for  "dual  energy"  passenger 
automobiles  may  not  be  less  than  200 
miles.  Section  513(h)(2)(B)  allowed 
passenger  automobile  manufacturers  to 
petition  the  agency  to  set  a  lower  range 
for  a  particular  model  or  models  than 
the  range  estabUshed  by  the  agency  for 
all  models.  However,  the  minimum 
driving  range  could  not  be  reduced  to 
less  than  200  miles  for  any  model  of 
"dual  energy"  passenger  automobile. 

B.  Establishment  of  Part  538 

On  April  26. 1990.  NHTSA  published 
in  the  Federal  Register  (55  FR  17611)  a 
final  rule  establishing  49  CFR  part  538. 
Driving  Ranges  for  Dual  Energy  and 
Natural  Gas  Dual  Energy  Passenger 
Automobiles.  The  agency  established  a 
minimum  driving  range  of  200  miles  for 
"dual  energy"  passenger  automobiles, 
and  a  minimum  driving  range  of  100 
miles  for  "natural  gas  dual  energy" 
passenger  automobiles.  NHTSA  did  not 
specify  higher  ranges  because  it  was 
concerned  that  sudi  ranges  could 
discourage  manufacturers  from 
producing  dual  fueled  vehicles,  since 
the  manufacturers  would  need  to 
redesign  their  vehicles  to  accommodate 
additional  or  larger  fuel  tanks  in  order 
to  meet  the  higher  ranges. 

In  part  538.  NHTSA  also  established 
procedures  by  which  manufacturers 
may  petition  the  agency  to  establish  a 
lower  driving  range  for  a  specific  model 
or  models  of  "natural  gas  dual  energy" 
passenger  automobiles  and  by  which  the 
agency  may  grant  or  deny  such 
petitions. 

C.  Energy  Policy  Act  of  1 992 

The  Energy  Policy  Act  of  1992 
amended  section  51 3  of  the  Cost 
Savings  Act  to  expand  the  scope  of  the 
ahemative  fuels  it  promotes.  "Hie 
amended  section  provided  incentives 
for  the  production  of  vehicles  using,  in 
addition  to  alcohol  and  natural  gas, 
,  liquified  petroleum  gas,  hydrogen,  coal 


derived  liquid  uels,  fuels  (other  than 
alcohol)  derive  1  from  biological 
materials,  elect  icity  (including 
electricity  fromj solar  energy),  and  any 
fuel  NHTSA  determines,  by  rule,  is 
substantially  net  petroleiun  and  would 
yield  substantial  energy  security 
benefits  and  substantial  environmental 
benefits.  i 

Section  513  oontinued  to  provide 
incentives  for  the  production  of  dual 
fuel  vehicles,  i.^.^  vehicles  that  operate 
on  one  of  a  noi*  expanded  list  of 
altemative  fuels  and  on  gasoline  or 
diesel  fuel.  NMTSA  notes  that  some 
statutory  termiaology  was  changed  by 
the  1992  amen^ents.  Among  other 
things,  the  ten4s  "dual  energy"  and 
"natiual  gas  di*l  energy"  were 
dropped,  and  tie  terms  "altemahve 
fueled  automotjile,"  "dedicated    - 
automobile."  a^d  "dual  fueled 
automobile"  wire  added. 

Section  513  also  continued  to  require 
dual  fueled  pasenger  automobiles  to 
meet  specified  criteria,  including 
meeting  a  minifnum  driving  range,  in 
order  to  qualify  for  the  special  treatment 
in  the  calculatipn  of  their  fuel  economy 
for  purposes  ofjthe  CAFE  standards. 

One  change  made  by  the  1992 
amendments  c<^nceming  driving  ranges 
was  that,  undej  section  513(h)(2),  the 
minimum  driviig  range  set  by  NHTSA 
may  not  be  lesa  than  200  miles  for  dual 
fueled  passenger  automobiles  other  than 
electric  vehicleB.  The  amendments  also 
provided  that  the  agency  may  not,  in 
response  to  petitions  from 
manufacturersJset  an  altemative  range 
for  a  particularjmodel  or  models  that  is 
lower  than  2001  miles,  except  for  electric 
vehicles. 

The  1992  am  ;ndments  necessitate 
amending  part  338.  First,  the  existing 
100  mile  minii  lum  driving  range  for 
vehicles  previo  usly  categorized  as 
"natural  gas  du  al  energy"  vehicles  must 
be  raised  to  at  least  200  miles.  Also. 
NHTSA  must  eBtablish  a  minimum 
driving  range  fir  the  expanded  scope  of 
dual  fueled  vehicles.  Part  538's  petition 
procedures  als^  need  to  be  amended  to 
conform  to  the  tiew  statutory  provisions. 

In  addition  ta  necessitating 
amendments  td  part  538's  driving  range 
provisions,  the|l992  amendments  also 
require  NHTSA  to  "determine  the 
appropriate  ga^ons  equivalent 
measurement  for  gaseous  fuels  other 
than  natural  gas  *   *   *."  Such  a 
measurement  is  needed  to  carry  out  the 
special  fuel  economy  calculations  that 
apply  to  alternative  fuel  vehicles. 

Proposal 

In  this  docuifient.  NHTSA  is 
proposing  to  aitiend  part  538  to  make  it 
consistent  with  the  1992  amendments  to 


UMI 


the  Cost  Savings  Act.  As  discussed 
below,  the  agency  is  proposing  to  set  the 
minimum  driving  range  for  all  dual 
fueled  passenger  automobiles  other  than 
electric  vehicles  at  200  miles.  NHTSA  is 
also  proposing  to  remove  the  petition 
procedures  until  it  sets  a  minimum 
driving  range  for  electric  dual  fueled 
passenger  automobiles. 

The  agency  notes  that,  due  to  the 
complexity  of  the  issues  relating  to 
establishment  of  a  minimum  driving 
range  for  electric  dual  fueled  passenger 
automobiles,  otherwise  known  as  hybrid 
electric  vehicles,  it  is  addressing  that 
issue  in  a  separate  rulemaking.  On 
September  22, 1994,  NHTSA  published 
in  the  Federal  Register  (59  FR  48589)  a 
request  for  comments  seeking 
information  that  would  help  it  develop 
a  moposal  in  that  area. 

The  agency  is  also  proposing  in  this 
document  to  add  to  Part  538,  gallons 
equivalent  measurements  for 
compressed  natural  gas,  liquefied 
natural  gas,  liquefied  petroleum  gas, 
hydrogen,  and  hythane. 

NHTSA  notes  that,  on  July  5, 1994. 
the  Cost  Savings  Act  was  revised  and 
codified  "without  substantive  change." 
The  provisions  formerly  found  in 
section  513  of  the  Cost  Savings  Act  are 
now  at  49  U.S.C.  32901.  32905.  and 
32906. 

A.  Minimum  Driving  Range  for  Dual 
Fueled  Passenger  Automobiles  Other 
Than  Electric  Vehicles 

In  light  of  the  1992  amendments  to 
the  Cost  Savings  Act.  NHTSA  is 
proposing  to  set  the  minimum  driving 
range  for  dual  fueled  passenger 
automobiles  other  than  electric  vehicles 
at  200  miles. 

As  before,  the  agency  is  required  to 
consider  the  following  factors  in 
prescribing  a  minimum  driving  range: 
The  purposes  of  the  Altemative  Motor 
Fuels  Act  of  1988,  consumer 
acceptability,  economic  practicability, 
technology,  environmental  impact, 
safety,  driveability.  performance,  and 
any  other  factors  considered  relevant. 
Moreover,  given  the  purposes  of  the 
Altemative  Motor  Fuels  Act  and  its 
legislative  history,  NHTSA  continues  to 
believe  that  the  minimum  driving 
ranges  should  be  low  enough  to 
encourage  the  production  of  dual  fueled 
passenger  automobiles,  yet  not  so  low 
that  motorists  would  be  discouraged  by 
a  low  driving  range  from  actually 
fueling  their  vehicles  with  the 
altemative  fuels. 

As  discussed  above,  NHTSA 
addressed  the  appropriate  level  for 
minimum  driving  range  in  April  1990. 
The  agency  believes  that  the  only 
relevant  changed  conditions  since  that 
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time  are:  (1)  the  decision  by  Congress  to 
require  the  minimum  driving  range  for 
dual  fueled  passenger  automobiles  other 
than  electric  v^des  to  be  at  least  200 
miles,  and  (2)  the  expanded  scope  of 
dual  fueled  passenger  automobiles  for 
which  a  minimum  driving  range  must 
be  established. 

Part  538  currently  specifies  a 
iDinimum  driving  range  of  200  miles  for 
alcohol  dual  fueled  passenger 
automobiles.  The  agency  does  not 
believe  that  any  relevant  events  have 
occurred  since  that  range  was 
established  that  should  lead  to  a 
different  range.  NHTSA  notes  that 
alcohol  dual  fueled  vehicles  are 
designed  so  that  the  same  fuel  tank  is 
used  for  either  alcohol  or  gasoline.  The 
available  space  in  a  passenger^ 
automobile  for  fuel  tanks  is  limited.  In 
setting  a  driving  range  of  200  miles  for 
these  vehicles,  the  agency  was 
concerned  that  a  higher  minimum  range 
could  require  some  automobiles  to  be 
redesigned  to  accommodate  larger  fuel 
tanks,  thereby  discouraging  the 
production  of  such  vehicles. 

NHTSA  believes  that  the  same 
considerations  that  apply  to  alcohol 
dual  fueled  vehicles  also  apply  to  ones 
fueled  by  other  liquids.  The  agency  is 
unaware  of  any  other  potentially 
available  liquid  altemative  fuels  that 
would  have  a  significantly  higher 
energy  content  than  alcohol  on  a 
volume  basis.  Assuming  that  other 
liquid  altemative  fuels  do  not  have  a 
significantly  higher  eneiigy  content,  a 
driving  range  greater  than  200  miles  for 
dual  fueled  passenger  automobiles  using 
any  fiquid  fuel  could  necessitate 
redesign  of  the  vehicles  to  accommodate 
a  larger  ftiel  tank.  The  agency  requests 
comments  on  whether  there  are  any 
potentially  available  fiquid  altemative 
fuels  that  do  have  a  significantly  higher 
energy  content  than  alcohol  on  a 
volume  basis,  and,  if  so,  whether  a 
driving  range  higher  than  200  miles 
should  be  set  for  such  fuels.  Depending 
on  the  comments,  the  agency  may  set  a 
hi^er  driving  range  for  such  vehicles. 
The  above  discussion  assumes  that 
the  same  fuel  tank  could  be  used  for 
both  the  altemative  liquid  fuel  and 
gasoline,  as  is  the  case  for  alcohol  dual 
fueled  vehicles.  If  a  separate  fuel  tank 
were  required  for  the  altemative  fiquid 
fuel,  the  limited  available  space  in  a 
passenger  automobile  for  such  an 
additional  tank  would  be  an  even  more 
critical  reason  not  to  Set  the  minimum 
driving  range  above  200  miles. 

Gaseous  mels  always  require  a 
separate  fuel  tank  from  gasoline  or 
diesel  fuel.  In  the  previous  mlemaking 
concerning  minimum  drivii^  range,  the 
agency's  concems  about  the  limited 


available  space  in  a  passenger 
automobile  for  additional  fuel  tanks  led 
it  to  establish  a  100  mile  minimum 
driving  range  for  natural  gas  dual  hieled 
vehicles. 

Given  the  1992  amendments  to  the 
Cost  Savings  Act,  NHTSA  has 
tentatively  concluded  that  the  mmimiim 
driving  range  for  these  vehicles  should 
be  increased  to  200  miles.  As  discussed 
above,  the  agency  cannot  set  a  lower 
minimum  driving  range  for  these 
vehicles.  Moreover,  NHTSA  beUeves 
that  the  minimum  range  ^ould  not  be 
greater  than  200  miles  because  such  a 
range  could  discourage  manufacturers 
from  producing  natural  gas  dual  fueled 
vehicles,  given  the  limited  available 
space  for  additional  fuel  tanks.  The 
agency  notes  that  the  concems  it 
expressed  in  1990  about  a  driving  range 
greater  than  100  miles  for  these  vehicles 
would  be  of  even  greater  significance  for 
raMes  above  200  miles. 

The  same  considerations  that  apply  to 
natiuBl  gas  dual  fueled  vehicles  also 
apply  to  dual  fiieled  vehicles  using 
other  gaseous  fuels,  since  all  of  these 
vehicles  require  a  separate  fuel  tank 
from  gasoline  or  diesel  fuel.  Therefore, 
the  agency  is  proposing  to  estabfish  a 
200  mile  driving  range  for  these  vehicles 
as  well. 

B.  Proposed  Gallon  Equivalents  for 
Gaseous  Fuels 

In  order  to  carry  out  the  special 
procedures  for  fuel  economy 
calculations  that  apply  to  altemative 
fuel  vehicles,  it  is  necessary,  for  gaseous 
fuel  vehicles,  to  have  a  gallons 
equivalent  measurement.  The  1992 
amendments  to  the  Cost  Savings  Act 
specified  that  100  cubic  feet  of  natural 
gas  is  deemed  to  contain  0.823  gallon 
equivalent  of  gasoline.  The  1992 
amendments  required  NHTSA  to 
determine  the  appropriate  gallons 
equivalent  measurement  for  gaseous 
fuels  other  than  natural  gas,  and  a  gallon 
equivalent  of  such  gaseous  hiel  shall  be 
considered  to  have  a  fuel  content  of  15 
one-hundredths  of  a  gallon  of  fuel. 

As  part  of  determining  appropriate 
gallons  equivalent  measurements  for 
gaseous  fuels,  NHTSA  consulted  with 
the  Department  of  Energy  (DOE)  Fuels 
Utihzation  Data  and  Analysis  Division 
NHTSA  and  DOE  agreed  that  the 
following  gaseous  fuels  could  be 
potential  transportation  fuels  by  2008: 
liquefied  natural  gas  (LNG).  liquefied 
petroleum  gas  (LPG),  and  hydix)gen. 

Pursuant  to  a  contract  with  DOE, 
Abacus  Technology  Corporation 
prepared  a  report  titled  "Energy 
Equivalent  Values  of  Three  Altemative 
Fuels:  Liquefied  Natural  Gas,  Liquefied 
Petroleum  Gas.  and  Hydrogen."  This 


report  is  available  for  review  at  the 
docket  number  dted  in  the  heading  of 
this  noUce.  The  Abacus  report  develops 
gallons  equivalent  measurements  for 
LNG.  LPG.  and  hydrogen  gaseous  fiiels. 

After  reviewing  the  Abacus  report,  the 
Environmental  Protection  Agwicy  (EPA) 
Office  of  Mobile  Sources  recommended 
adding  hythane  fuel  (a  mixture  of 
hydrogen  and  natural  gas  (principally 
methane))  as  a  gaseous  fuel  for  which  a 
gallon  equivalent  should  be  calculated. 
EPA  stated  that  although  hythane  is 
ciurently  being  used  and  evaluated  on 
a  limited  basis,  there  is  a  possibifity  that 
hythane  fuel  may  become  commercially 
available  as  a  gaseous  fuel.  In  a  follow- 
up  report,  which  is  also  available  in  the 
docket.  Abacus  developed  an 
appropriate  gallon  equivalent 
measurement  for  hythane. 

NHTSA  notes  that  Abacus 
recommended  using  lower  heating 
values  for  deriving  the  gallons 
equivalent  measurements  for  gaseous 
fuels  because  this  value  represents  the 
enei^gy  available  from  combustion  in  an 
engine. 

1.  Liquefied  Nati^al  Gas  (LNG) 

The  first  Abacus  report  noted  that  the 
Altemative  Motor  Fuels  Act  of  1988 
included  natiual  gas  as  an  altemative 
fuel,  but  did  not  specify  its  physical 
state  as  a  compressed  gas  or  a  liquefied 
gas.  The  report  assumed  that  the  Act 
was  referring  to  compressed  natural  gas. 
which  was  the  more  familiar  technology 
when  the  Act  was  passed.  The  Abacus 
report  recommended  that  the  same 
0.823  gallon  equivalent  of  natural  gas 
established  in  the  Altemative  Motor 
Fuels  Act  be  appUed  to  LNG  based  on 
energy  content  in  British  Thermal  Unit 
(BTU)/Standard  Cubic  Feet  (SCF). 
because  LNG  composition  and  heat  of 
combustion  are  similar  to  compressed 
natural  gas. 

2.  Liquefied  Propane  Gas  (LPG) 

The  Gas  Processors  Association 
Standard  2140-92  specifies  four  grades 
of  LPG.  They  are  commercial  propane, 
commercial  butane,  commercial  butane- 
propane  mixtures,  and  propane  HD-5. 
Propane  HD-5  is  recognized  as  the  most 
suitable  fuel  for  intemal  combustion 
engines  operating  at  moderate  to  high 
engine  severity.  The  Abacus  report 
concluded  that  one  gallon  of  LPG,  grade 
HD-5,  is  equivalent  to  0.732  gallon  of 
gasoline,  using  a  lower  heating  value. 

3.  Hydrogen 

The  Abacus  report  concluded  that  the 
gallon  equivalent  of  100  SCF  of 
hydrogen  is  0.240.  using  a  lower  heating 
value. 
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4.  H)rthane 

Hythane  is  a  combination  of  two 
gaseous  fuels:  hydrogen  and  natural  gas. 
Most  of  the  experimental  engine  work 
involves  the  mixtures  of  85  volume 
percent  natural  gas  and  15  voliune 
percent  hydrogen  (Hy5).  The  maximum 
concentration  of  hydrogen  that  can  be 
used  without  potentially  causing  engine 
problems,  such  as  backfiring,  is  15 
percent  (5  percent  energy  content).  The 
second  Abacus  report  concluded  that 
the  gallon  equivalent  of  100  SCF  of  this 
hythane  mixture  is  0.725  using  the 
lower  heating  value. 

NHTSA  is  proposing  to  adopt  the 
gallons  equivalent  measurements  for 
LNG,  LPG,  hydrogon,  and  hythane 
recommended  by  the  Abacus  reports. 
The  agency  requests  comments  on  the 
methodology  used  to  determine  the 
proposed  gallons  equivalent 
measuremems.  NHTSA  also  requests 
comments  on  whether  any  other  gaseous 
fuel  may  potentially  be  used  in 
automobiles  in  the  foreseeable  future, 
and  thus,  whether  gallons  equivalents 
for  any  other  gaseous  fuels  should  be 
established. 

NHTSA  plans  to  add  the  gallons 
equivalent  measurements  to  Part  538. 
The  agency  is  proposing  a  new  name  for 
this  part  to  reflect  its  expanded  scope. 

Regulatory  Impacts 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866.  NHTSA 
has  considered  the  impact  of  this 
rulemakmg  action  and  has  determined 
that  the  action  is  not  "significant"  under 
the  Department  of  Transportation's 
regulatory  poUcies  and  procedures.  In 
this  NPRM.  the  agency  proposes  to  set 
the  minimum  driving  range  for  all  dual 
fueled  passenger  automobiles  other  than 
electric  vehicles  at  200  miles  and  to 
establish  gallon  equivalents  for 
specified  gaseous  fuels.  None  of  the 
proposed  changes  will  jesult  in  an 
additional  burden  on  manufacturers. 
They  would  not  impose  any  mandatory 
requirements  but  would  instead 
implement  statutory  incentives  to 
encourage  the  manufactiue  of 
alternative  fuel  vehicles.  For  these 
reasons.  NHTSA  helices  that  any 
impacts  on  manufacturers  will  be  so 
minimal  as  not  to  warrant  preparation  of 
a  full  regulatory  evaluation. 

B.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  I  certify 
that  this  proposed  rule,  if  made  final, 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities.  The  rationale  for  this 
certification's  t|iat,  to  the  extent  that 
any  passenger  automobile 
manufacturers  auaUfy  as  small  entities, 
their  number  wi  luld  not  be  substantial. 
Moreover,  convi  irsion  of  vehicles  to 
dual  fuel  status  Arith  the  minimum 
ranges  that  wou  d  be  established  by  this 
regulation  woido  be  voluntarily 
undertaken  in  order  to  achieve 
beneficial  CAF$  treatment  of  those 
vehicles.  Theieft>re.  no  significant  costs 
would  be  imposd  on  any 
manufacturers  <*  other  small  entities. 

C.  National  En\aronwental  Policy  Act 

The  agency  h$s  also  analyzed  this  rule 
for  the  purpose  pf  the  National 
Environmental  'oUcyAct,  and 
determined  thai  it  would  not  have  any 
significant  impi  ct  on  the  quality  of  the 
human  environ  nent.  Increased 
evaporative  emi  >sions  due  to  added  fuel 
volume  would  I  e  the  most  important 
environmental  wnpact  of  this 
rulemaking  if  it  induced  manufactiuers 
to  enlarge  the  sike  of  existing  fuel  tanks 
in  order  to  produce  dual  fuel  vehicles 
operating  on  ale  ohol  or  other  liquid 
fuel.  However,  1  le  proposed  minimum 
range  would  no  make  it  necessary  for 
these  dual  fuel  <  'ehicles  to  have  enlarged 
fuel  tanks.  Natu  ral  gas  and  other 
gaseous  dual  fui  tied  automobiles  will 
not  expect  to  increase  evaporative 
emissions  since*  gaseous  tanks  do  not 
normally  vent  t  >  the  atmosphere. 

D.  Paperwork  R  iduction  Act 

The  procedui  iS  in  this  proposed  rule 
for  passenger  ai  tomobile  manufacturers 
to  petition  for  U  wer  driving  ranges  Jire 
considered  to  b  f  information  collection 
requirements  as  that  term  is  defined  by 
the  Office  of  Mi  nagement  and  Budget 
(OMB)  in  5  CFF  part  1320.  The 
information  col  ection  requirements  for 
part  538  have  b  en  submitted  to  and 
approved  by  thi  OMB,  piu^uant  to  the 
Paperwork  Redi  iction  Act  (44  U.S.C. 
3501  et  seq.)  Th  is  collection  of 
information  has  been  assigned  OMB 
Control  No.  215  7-0554.  (Minimum 
Driving  Ranges  or  Dual  Energy 
Passenger  Auto  nobiles)  and  has  been 
approved  for  us  j  through  June  30,  1996. 

E.  Federalism 

This  action  h  is  been  analyzed  in 
accordance  wit  i  the  principles  and 
criteria  contain  (d  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  ndt  have  sufficient 
federalism  imp  ications  to  warrant  the 
preparation  of  j  Federalism  Assessment. 


F.  Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect  and  it  does  not 
preempt  any  State  law.  49  U.S.C.  32909 
sets  forth  a  procedure  for  judicial  review 
of  automobile  fuel  economy  regulations. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Public  Comments 

NHTSA  solicits  public  comments  on 
the  issues  presented  in  this  notice.  It  is 
requested,  but  not  required,  that  10 
copies  be  submitted. 

AH  comments  must  not  exceed  IS 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15  page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
cpnfidentiahty,  three  copies  of  the       ^ 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
fiom  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  (49  CFR  part 
512). 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
NPRM  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date. 

To  the  extent  possible,  comments 
filed  after  the  closing  date  will  also  be 
considered.  Comments  received  too  late 
in  regard  to  the  final  rule  will  be 
considered  as  suggestions'  for  further 
rulemaking  action.  Comments  on  this 
notice  will  be  available  for  inspection  in 
the  docket.  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 


supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  m  49  CFR  Part  538 

Einergy  conservation,  Gasoline, 
Imports,  Motor  vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  538  would  be  revised  to  read 
as  follows: 

PART538-(REVISED] 

1 .  Part  538  would  be  revised  to  read 
as  follows: 

PART  538-MANUFACTURINQ 
INCENTIVES  FOR  ALTERNATIVE  FUEL 
VEHICLES 

538.1  Scope. 

538.2  Purpose. 

538.3  Applicability. 

538.4  Definitions. 

538.5  Minimum  driving  range. 

538.6  Measurement  of  driving  range. 

538.7  IReaerved] 

538.8  Gallon  Equivalents  for  Gaseous  Fuels. 
Authority:  49  U.S.C.  32901,  32905!  and 

32906;  delegation  of  authority  at  49  CFR  1.50. 

fS38.1    Scop*. 

This  part  establishes  minimiun 
driving  range  criteria  to  aid  in 
identifying  passenger  automobiles  that 
are  dual  fueled  automobiles.  It  also 
establishes  gallon  equivalent 
measurements  for  gaseous  fuels  other 
than  natural  gas. 

1538.2  Purpose. 

The  purpose  of  this  part  is  to  specify 
one  of  the  criteria  in  49  U.S.C.  chapter 
329  "Automobile  Fuel  Economy"  for 
identifying  dual  fueled  passenger 
automobiles  that  are  manufactiued  in 
model  years  1993  through  2004.  The 
fuel  economy  of  a  qualifying  vehicle  is 
calculated  in  a  special  manner  so  as  to 
encourage  its  production  as  a  way  of 
£Bcilitating  a  manufacturer's  compliance 
with  the  Corporate  Average  Fuel 
Economy  Standards  set  forth  in  part  531 
of  this  chapter.  The  purpose  is  also  to 
establish  gallon  equivalent 
measurements  for  gaseous  fuels  other 
than  natural  gas. 

1538.3  AppHeabHity. 

This  part  applies  to  manufacturers  of 
automobiles. 

f  538.4    Definitions. 

(a)  Statutory  terms.  (1)  The  terms 
alternative  fuel,  alternative  fueled 
automobile.  snA  dual  fueled 
automobile,  are  uaed  as  defined  in  49 
U.S.C.  32901(a). 

(2)  The  terms  automobile  and 
passenger  automobile,  are  used  as 
defined  in  49  U.S.C.  32901(a),  and  in 


accordance  with  the  determinations  in 
part  523  of  this  chapter. 

(3)  The  term  manufacturer  is  used  as 
defined  in  49  U.S.C.  32901(a)(13),  and 
in  accordance  with  part  529  of  this 
chapter. 

(4)  The  term  model  year  is  used  as 
defined  in  49  U.S.C.  32901(a)(15). 

(b)(1)  Other  terms.  The  terms  average 
fuel  economy,  fuel  economy,  and  model 
typeaie  used  as  defined  in  subpart  A  of 
40  CFR  part  600. 

(2)  The  term  EPA  means  the  U.S. 
Environmental  Protection  Agency. 

S  538.5    Minimum  driving  range. 

(a)  The  minimiun  driving  range  that  a 
passenger  automobile  must  have  in 
order  to  be  treated  as  a  dual  fueled 
automobile  pursuant  to  49  U.S.C. 
32901(c)  is  200  miles  when  operating  on 
its  nominal  usable  fiiel  tank  capacity  of 
the  alternative  fuel,  except  when  the 
alternative  fuel  is  electricity. 

(b)  [Reserved] 

$538.6.  Measurement  of  driving  rang*. 

The  driving  range  of  a  passenger 
automobile  model  type  is  determined  by 
multiplying  the  combined  EPA  city/ 
highway  fuel  economy  rating  when 
operating  on  the  alternative  fuel,  by  the 
nominal  usable  fuel  tank  capacity  (in 
gallons),  of  the  fuel  tank  containing  the 
alternative  fuel.  The  combined  EPA 
city/highway  fuel  economy  rating  is  the 
value  determined  by  the  procedmes 
established  by  the  Administrator  of  the 
EPA  under  49  U.S.C.  32904  and  set  forth 
in  40  CFR  part  600. 

S  538.7    [Reserved] 

$53&8    Gallon  aqulvalents  for  gaseous 
fuels. 

The  gallon  equivalent  of  gaseous 
fuels,  for  purposes  of  calculations  made 
imder  49  U.S.C.  32905,  are  fisted  in 
Table  I: 

Table  I.— Gallon  EouivALEhrr  Meas- 
urements FOR  Gaseous  Fuels 
PER  100  Standard  Cubic  Feet 
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RiN  2-K27-AF14 

Federal  Motor  Vehicle  Safety 
Standards;  Fuel  System  liiteigrity  of 
Compressed  Natural  Gas  Vehicles; 
Compressed  Natural  Gas  Fuel 
Container  Integrity 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT) 
ACTION:  Supplemental  notice  of 
proposed  rulemalung  (SNPRM). 


Fuel 


Compressed  natural  gas 

Liquefied  natural  gas 

Liquefied    petroleum   gas    (grade 

HD-5) .„. 

Hydrogen 

itythane  (Hy5)  


Gallon 
equiva- 
isnt 
meas- 
urement 


.823 
.823 

.732 
.240 
.725 


SUMMAirr:  This  notice  proposes  to 
amend  Standard  No.  303,  Fue^  System 
Integrity  of  Compressed  Natural  Gas 
Vehicles,  and  Standard  No.  304, 
Compressed  Natural  Gas  Fuel 
Containers.  With  respect  to  Standard 
No.  303,  the  notice  proposes  additional 
labeling  requdrements  for  compressed 
natural  gas  (CNG)  vehicles.  WiUi  respect 
to  Standard  No.  304.  the  notice  proposes 
to  specify  additional  performance 
requirements  that  would  ensiue  a  CNG 
fuel  container's  integrity.  The  proposes 
tests  include  environmental  cycUng 
tests,  an  impact  test,  a  gunfire  test,  a 
flaw  tolerance  test,  a  pendulum  impact 
test,  and  a  drop  test.  Along  with  the 
vehicle  labefing  requirements,  the 
notice  proposes  additional  labeUng 
requirements  for  CNG  containers.  These 
tests  and  performance  requirements, 
which  are  based  on  the  Natural  Gas 
Vehicle  Coalition's  voluntary  standard 
NGV2,  are  intended  to  ensure  the 
structural  integrity  of  CNG  containers. 
DATES:  Comments  on  this  notice  must  be 
received  by  the  agency  no  later  than 
February  17, 1995. 
ADDRESSES:  Comments  on  this  notice 
should  refer  to  the  above  docket  and 
notice  number  and  be  submitted  tO' 
Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109, 400  Seventh  Street  SVV., 
Washington,  D.C.  20590.  Telephone 
(202)  366-5267.  Doctet  hours  are  9:30 
a.m.  to  4:00  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gary  R.  Woodford.  NRM-01.01 
Special  Projects  Staff,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  D.C. 
20590  (202-366-4931). 
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A.  General  Information 

Natttral  gas  is  a  vapor  that  is  U^ter 
than  air  at  standard  tempeiattire  aad 
pressure. '  When  used  as  a  motor  &iel, 
natural  gas  is  typically  stored  {m-iioard 
«  vdiicte  in  cylindrical  coatainers  at  a 
pressure  of  approxiraateiy  20,684  kPa 
pressuse  <3<000  psij.  Natural  ^s  is  kept 
ia  this  cxMBpressed  state  io  increase  the 
araotiat  that  caa  be  stored  on-board  the 
vehicle.  This  in  turn  serves  to  increase 
the  vehide's  driving  range. -Since 
natival  gas  is  a  flammable  hiel  and  is 
stored  under  hi^  pressure,  natural  gas 
containers  pose  a  potential  risk  to  motor 
vehicle  safety 

Vehicles  powered  by  CNG  have  not 
been  numerous  to  date,  although  they 
are  increa^ng.  The  number  of  CNG 
vehicles  in  the  United  States  has  more 
than  doubled  from  10.300  in  1990  to 
23wB00  at  the  end  of  1992:  The  number 
of  CNG  vehicles  is  projected  to  again 
double  to  an  estimated  50.800  vehicles 
in  1994.  As  discussed  in  detail  in  a  final 
rule  published  on  April  2Z,  1994, 
establishing  Standard  No.  303,  Fuel 
System  Integrity  of  Compressed  Natural 
Gas  Vehicles,  recent  Federal  legislation, 
as  well  as  the  need  to  meet 
environmental  and  energy  security 
goals,  will  lead  to  increased  production 
and  use  of  these  vehicles.  159  PH 19648) 

B.  Previous  Agency  Rulemakings 

On  October  t2, 1990,  NHTSA 
published  an  Advance  notice  of 
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I  Sundaid  Mnperatitie  i*  VCeMu*  m  32* 
Fahrenheit  and  standaid  preMure  ic  tOI  4 
kiloPascals  (kPa)  or  14.7  jioundc per  i^uawiacfa 
(p»i». 


proposed  ndeiii  aftang  { A¥<R'1tM)  to 
explore  whethe  -4ie  agency  «heuM 
issue  Federalin  star  vducte'stfeity 
standands  (FM\  SSs)  applicable  to  <34C 
fuel  cantaiaerB  /  ind  tiie  6ted  «ysteiBS  of 
motor  vehicles  ising  CNG  or  liquefied 
petroleum  gas  (LPG)  as  a  motor  fuel  (55 
PR  41561J.  "Hie  ANPRM  sought 
comment  about  the  crash  integrity  of 
vehicle  fiiel  systems,  the  integrity  of  fiiel 
stwage  C(mtais4r6,  «nd  preasare  feKef 
for  such  ocmtaiters. 

On  January  21. 1993.  NHTSA 
published  «  Boice  of  proposed 
rulemakidE^  (NF^iMJ  in  which  the 
agency  proposefi  to  establish  a  new 
FMVSS  speciMag  perfonnanoe 
requiremenis  ie  r  vehicles  fueled  bf 
CNG.  (58  FR  53  23).  The  proposal  was 
based  on  comnients  received  in 
response  to  the^ANPRM  and  other 
available  infontation.The  NPRM  was 
divided  into  tw  a  segments;  II)  vehicle 
requirements  H  at  focused  on  (he 
integrity  of  the  JiUlre  fuel  system,  and 
(2)  equipment  i  equirements  that  focused 
on  the  fuel  con  ainers  alone.  In  that 
notice,  the  agei  cy  proposed  specific 
requirements  ai)plicable  to  the  inlflal 
strength,  t^ixabdhty.  and  prKBure  lelief 
characteristics  of  CNG  coBtain«s.  in 
addition,  the  adency  sought  comments 
about  theeSec^  of  ooirosion  and  cold 
temperatiue  «)4reBaes  on  CNG 
containers^  andj  their  nqiture  witboi^ 
hagmentation. 

NHTSA  received  a  large  number  of 
cosunents  to  the  docket  addressing  the 
January  1993  pfoposal.  The<xuiuneaters 
included  caaaufacturars  of  CNG 
containers,  vehicle  manufacturers,  trade 
associations,  ot^ier  CNG-ofiented 
businesses,  research  organizations.  State 
and  local  governments,  the  Umted 
States  Department  of  Energy,  and  energy 
companies.  In  addition,  NHTSA  met 
with  the  Compressed  Gas  Association 
(CCA)  and  the  Natural  Gas  Vehicle 
Coalitioa  (NGMC)  aiMl  had  telephone 
conversations  itieetixtgs  with  some  of  the 
commenters.  A  record  of  each  of  these 
contacts  may  b  \  reviewed  in  the  public 
docket. 

T^  coBunen  leis  generally  believed 
that  a  Federal » i£ety  standard  regulating 
the  integrity  of  CNG  fuel  systems  and 
fuel  oontainers  is  necessary  and 
appnmriate.  In  fact,  some  commenters, 
induding  the  QGA.  the  NGVC,  and  CNG 
contzdner  manufacturers  stated  that 
NHTSA  should  issue  a  Federal  standard 
as  soon  as  possible  to  faHlitaiP  the  safe 
and  expeditious  introduction -of  CNG 
fueled  vehicles.  With  cespect  to  the 
equipment  req«tirements,  the 
commeoters  generally  believe  that 
Federal  require  ments  about  the  04C 
fuel  container  j  otegrity  are  needed  and 


shonld  be  implemented  as  quickly  as  , 
possible. 

In  addition  to  comments  addcessiqg 
the  firoposed  requirements  for 
durability,  strength,  and  pressure  re^f, 
some  commenters  fevored  the 
prnnulgation  of  requif«ments  al>out 
corrosion  resistmice,  hi^  a»d  low 
temperature  extremes,  damage 
tolerance,  and  rupture  characteristics  of 
CNG  containers. 

As  noted  above.  NHTSA  reaently 
established  Standard  No.  303.  It 
specifies  vehicle  performance 
requiremeats  for  the  fuel  system  of 
vehicles  fueled  by  CNG.  Hie  Standard 
enhances  the  fuel  system  inte^ty  of 
CNG  vehicles  by  subjecting  the  vehicles 
to  crash  testing  and  placing  a  limit  on 
the  post-crash  pressure  drop  in  the  fuel 
system.  The  .Standard  specifies  fronlat 
rear,  and  lateral  barrier  ciash  tests  for 
light  vehicles  and  a  moving  contoured 
barrier  crash  test  for  sdiool  buses  with 
a  GWVR  over  10,000  pounds. 

NHTSA  has  also  issued  a  final  ruie 
that  establishes  a  new  Federal  motor 
vehicle  safety  standard.  Standard  No. 
304.  Compressed  Natural  Gas  Fuel 
Containers,  that  specifies  tests  and 
performance  requirem^tts  applicable  to 
a  CNG  fuel  container's  durability, 
strength,  and  p>ressure  reliet  A  pressure 
cycling  test  evaluates  a  container's 
durability  by  requiring  a  container  to 
withstand  withtmt  any  lericage,  18,000 
cycles  of  pressurization  and 
depressurization.  This  requirement 
helps  to  ensure  that  a  CNG  container  is 
capable  of  sustaining  the  cycling  loads 
imposed  on  the  container  during 
refuelings  over  its  service  life.  A  burst 
test  evaluates  a  container's  initial 
strength  and  resistance  to  degradation 
over  time.  This  requirement  helps  to 
ensure  that  a  container's  design  and 
material  are  appropriately  strong  over 
the  container's  life.  A  bonfire  test 
evaluates  a  container's  pressure  relief 
characteristics  when  pressure  builds  in 
a  container,  primarily  due  to 
temperature  rise.  In  addition,  the  final 
rule  specifies  labeling  requirements  for 
CNG  fuel  containers.  These 
requirements  are  based  on  specifications 
in  NGV2,  a  voluntary  indttstoy  standard 
addressing  CNG  fuel  containers  whidi 
was  adopted  by  the  American  National 
Standards  Institute  (ANSI)  2. 

NGV2  specifies  four  types  of 
container  designs.  A  Type  1  container  is 
a  metallic  noacomposite  container.  A 
Type  2  container  is  a  metallic  liner  ovetr 
which  an  overwrap  such  as  carbon  fiber 
or  fiberglass  is  applied  in  a  hoop 


2  NGV2  wac  developed  by  ac  indLSlry  working 
group  that  included  conlatner  manufactuters,  CNG 
users,  and  utilities. 


'Wrapped  pattern  over  the  liner's 
cylinder  wall.  A  Type  3  container  is  a 
metcdUc  finer  over  which  an  overwrap 
such  as  carbon  fiber  or  fiberglass  is 
applied  in  a  full  wrapped  pattern  over 
the  entire  liner,  including  the  domes.  A 
Type  4  container  is  a  non-metallic  liner 
over  which  an  overwrap  such  as  carbon 
fiber  or  fiberglass  is  applied  in  a  full 
wrapped  pattern  over  the  entire  liner, 
including  the  domes. 

n.  Agency  Supplemental  Proposal 

A.  General 

Based  on  comments  to  the  January 
1993  NPRM  and  other  available 
information,  NHTSA  has  decided  to 
.issue  this  supplemental  notice  of 
proposed  rulemaking  (SNPRM).  to 
propose  additional  performance 
requirements  and  tests  to  ensure  a  CNG 
container's  structtual  integrity.  Among 
the  proposed  tests  are  enviroiunental 
cychng  tests,  a  low  temperature  impact 
test,  a  gunfire  test,  a  flaw  tolerance  test, 
a  pendulum  impact  test,  and  a  drop  test. 
One  environmental  cycling  test  would 
evaluate  a  container's  resistance  to 
internal  corrosion  and  high  himiidity  as 
well  as  the  effects  of  high  and  low 
temperatures  on  a  container.  A  second 
environmental  test  would  evaluate  a 
container's  resistance  to  road  salt  and 
other  acidic  chemicals.  "The  impact  test, 
known  as  the  Charpy  test,  would 
evaluate  a  metal  container's  brittle 
fiacttire  characteristics  under  low 
temperatures.  The  gimfire  test  would 
evaluate  container  hagmentation.  Three 
tests,  the  flaw  tolerance  test,  the 
pendulum  impact  test,  and  the  drop 
test,  would  evaluate  a  container's 
resistance  to  external  damage. 
Specifically,  the  flaw  tolerance  test 
would  evaluate  a  container's  exterior 
resistance  to  abrasion;  the  pendulum 
impact  test  would  evaluate  a  container's 
ability  to  withstand  a  sharp  external 
blow:  and  the  drop  test  would  evaluate 
a  container's  ability  to  withstand  a  blunt 
external  blow.  This  notice  also  proposes 
labeling  requirements  applicable  to  CNG 
vehicles  and  labeling  requirements  for 
CNG  containers  in  addition  to  those 
required  by  the  CNG  container  final 
rule. 

Each  of  the  proposed  performance 
requirements  and  test  procedures  are 
modeled  after  provisions  in  NGV2  or  are 
similar  to  those  requirements.  The 
agency  tentatively  concludes  that 
modeling  the  Federal  standard  after 
NGV2  would  be  the  best  way  to  regulate 
how  a  CNG  container  reacts  to  such 
conditions  as  corrosive  substances, 
temperature  extremes,  external  damage, 
and  rupture.  In  some  instances,  the 
agency  departed  from  NGV2's 


performance  requirements  and  test 
criteria  to  be  consistent  with  49  U.S.C. 
^0111  (formerly  section  103  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act,  15  U.S.C.  §  1392).  That 
statute  commands  the  agency  to  issue 
"motor  vehicle  safety  standards"  that 
are  practicable,  meet  the  need  for  motor 
vehicle  safety,  and  are  stated  in 
objective  terms.  One  example  of  such  a 
departure  can  be  found  in  the 
environmental  cycling  performance 
requirement  for  internal  corrosion. 
Instead  of  stating  that  there  shall  be  no 
"evidence  of  distortion,  deterioration,  or 
failure,"  the  proposal  states  that  the 
container  "shall  not  leak  or  be 
distorted."  Another  example  can  be 
found  in  the  gunfire  test  conditions. 
Instead  of  stating  that  "(t)he  distance 
from  firing  location  to  test  container  is 
not  to  exceed  46  meters."  the  proposal 
states  that  "(t)he  distance  from  firing 
location  to  test  container  is  46  meters." 
The  most  significant  differences 
between  the  proposal  and  NGV2  are 
discussed  below. 

B.  Environmental  Cycling  Test 

Section  l-18(d)(2)  of  NGV2  includes 
an  environmental  cycUng  test  to  prevent 
the  unreasonable  corrosion  of  a  CNG 
container's  internal  surface.  In  addition, 
this  test  evaluates  the  eflect  that  high 
himiidity  as  well  as  high  and  low 
temperatures  have  on  the  CNG 
containers.  3 

hi  the  ANPRM  and  NPRM,  NHTSA 
noted  that  the  level  of  impurities  in 
CNG  (i.e.,  gas  quality)  could  influence 
the  fiiel  container's  integrity. 
Specifically,  certain  compounds  in  CNG 
could  lead  to  stress  corrosion  cracking, 
corrosion,  fatigue  or  other  internal  harm 
to  the  container's  integrity.  Such  harm 
could  cause  the  CNG  containers  to  fail. 
The  agency  initially  decided  not  to 
propose  a  performance  test  to  address  a 
CNG  container's  abifity  to  withstand 
corrosion,  since  the  agency  was  not 
aware  of  any  readily  available 
performance  test  that  would  address  the 
failiure  modes  at  issue.  Nevertheless,  in 
the  NPRM,  NHTSA  requested  comments 
about  the  need  for  a  requirement 
addressing  corrosion  and,  if  so,  what 
tests  and  performance  levels  are  most 
appropriate.  In  particular,  the  agency 
requested  comment  about  the 
practicability  of  using  the  NGV2s 
environmental  cycling  test.  In  the 
NPRM,  the  agency  specifically  asked 
whether,  instead  of  adopting  the  first 
sentence  of  the  test  verbatim,  the  agency 


'The  Charpy  impact  test  also  evaluates  low 
temperature  performance  for  metal  containers  and 
liners  because  some  metals  are  susceptible  to  brittle 
fracture  at  low  temperatures. 


should  say  "One  representative 
container  fi-ee  of  any  protective  coating 
shall  be  cycle  tested  as  follows,  and 
shall  not  leak  *  *  •" 

Commenters  on  the  NPRM  stated  that 
there  are  two  principal  ways  to  regulate 
containers  to  prevent  unreasonable 
.  internal  corrosion:  (1)  Regulating  the  gas 
quality  or  (2)  regulating  container 
performance.  NGVC,  Pressed  Steel  Tank 
Co.,  EDO,  the  National  Fire  Protection 
Association,  the  American  Automobile 
Manufacturers  Association  (AAMA), 
Tecogen,  and  Ontario  recommended 
that  the  agency  adopt  gas  quality 
requirements  for  CNG  such  as  those  set 
forth  in  a  Society  of  Automotive 
Engineers  (SAE's)  Recommended 
Practice  SAE  J1616,  "Fuel  Composition 
for  Natural  Gas  Vehicles."  February 
1994.  That  recommended  practice 
addresses  internal  corrosion  by  limiting 
the  amoimt  of  water  and  other 
Impurities  in  CNG. 

After  reviewing  the  comments  and 
other  available  information.  NHTSA  has 
decided  to  propose  a  corrosion 
resistance  requirement  for  CNG 
containers.  The  agency  notes  that  under 
49  U.S.C.  30101  et  seq.  (formerly  the 
Safety  Act,  15  U.S.C.  1381  et  seq.), 
NHTSA  is  authorized  to  regulate  the 
manufacture  of  motor  vehicles  and 
motor  vehicle  equipment.  However,  it 
has  no  authority  to  regulate  fuel  quality 
since  fiiel  is  not  considered  to  be  motor 
vehicle  equipment.  Therefore.  NHTSA 
caimot  issue  standards  regulating  the 
quality  of  CNG.  Nevertheless,  the 
agency  encourages  the  industry  to 
improve  gas  quality  for  CNG  vehicles 
through  voluntary  standards  such  as  SA 
J1616. 

NHTSA  has  decided  to  propose  a 
performance  requirement  to  ensure  that 
a  CNG  container  resists  corrosion.  Such 
a  requirement  would  prevent 
catastrophic  failures  of  CNG  containers 
due  to  internal  corrosion.  This  is 
particularly  important  since  the  agency 
only  has  statutory  authority  to  issue 
safety  standards  that  regulate  the 
condition  and  performance  of  vehicles 
prior  to  their  first  consumer  purchase. 
The  agency  does  not  have  any  authority 
to  require  periodic  inspection  of 
containers  for  corrosion.  NHTSA  is 
proposing  to  adopt  an  environmental 
cycling  performance  requirement  uid 
test  procedure  patterned  after  the  ones 
in  NGV2.  The  proposed  performance 
requirement  is  set  forth  in  S7.5,  and  the 
proposed  test  conditions  and 
procedures,  in  S8.5. 

NGV2  states  that  a  "container  bee  of 
any  protective  coating  shall  be  cycle 
tested,  without  showing  evidence  of 
distortion,  deterioration  or  failure 
•  •  •"  The  agency  beUeves  that  while 
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the  tenn  'Vidunit  dislortiaa*'  appears  to 
be  obiecthre,  tbe  terms  "ivitimut 
deteiioiatkm  or  feilure"  are  too 
ambiguous  and  broad  to  permit  their 
incorpoFBtion  in  a  Federal  Motor 
Vehicle  Safety  Standard.  TheiefbEe,  the 
agency  has  decided  not  to  inchide  the 
tanos  "deterioratioD*'  and  "iaiilure*'  in 
its  proposal.  Instead,  the  aguicy  is 
proposing  that  its  pass/fiail  criteria  ibr 
the  environmental  cycling  test  depart 
from  NCV2  arkd  state  that,  when  cycle 
tested,  the  CNG  container  "«hall  not 
leak  or  permanently  change  in  external 
configuxation  or  dimensions."  NHTSA 
has  added  the  prohibition  against 
leakage,  since  the  absence  of  leakagefan 
be  objectively  determined.  Further,  the 
prohibition  is  consistent  with  the 
environmental  cycling  test's  safety  goal 
and  with  the  pressure  cycling  test  and 
hydrostatic  burst  test  that  the  agency 
adopted  v^en  it  issued  Standand  No. 
304. 

Under  today's  proposal,  the  phrase 
"shall  not .  .  .  permanently  change  in 
external  configuration  or  dimensions" 
throughout  the  test  is  intended  to  serve 
the  same  purpose  as  the  NGV2  "no 
distortion"  criterion.  Thus,  if  there  were 
a  slight  bulge  in  one  location  or  if  there 
were  a  change  in  the  container's  voliune 
by  even  one  tenth  of  one  percent,  ihe 
container  would  be  considered  to  be 
distorted.  A  f>ass/fiail  gauge  could  be 
adjusted  to  fit  the  container  before  the 
test,  and  then  used  again  after  the  test 
to  verify  AaX  a  container's  dimensions 
had  not  changed.  NHTSA  requests 
comments  about  this  "zero  distortion" 
requirement,  and  whether  some  amount 
of  distortion  should  be  allowed.  If  so, 
how  should  the  permissible  amount  of 
distortion  be  quantified  and  measured? 
The  agency  also  invites  comments  on 
how  the  no  distortion  criterion  might 
otherwise  be  objectively  expressed.  In 
addition,  the  agency  requests  comments 
on  whether  there  are  other  terms,  such 
as  fiber  delamination,  which  should  be 
incorporated  and  how  they  could  be 
objectively  defined. 

As  an  alternative.  NHTSA  is 
considering  a  no  leakage  criterion  as  the 
sole  pass/failure  performance 
requirement.  However,  under  this 
alternative,  the  agency  would  increase 
the  two  sets  of  5.000  cycles  to  9,000 
cycles  each.  Thus,  the  standard  would 
specify  a  total  of  18.000  cycles  instead 
of  the  lO.OOO  cycles  currently  specified 
in  NGV2.  The  agency  tentatively 
concludes  that  the  additional  cycles 
would  be  necessary  since  this 
ahemative  proposal  would  otherwise  be 
less  stringent  than  NGV2  which 
contaiits  addhioml  criteria  to  disqualify 
substandvd  containers.  i.e.,  distortton, 
detenoration,  and  iulure.  The  agency 


Faderal  Register  /  Vol.  59,  No.  242  /  Monday,  December  19.  1994  /  Proposed  Rules  65303 


further  antes  that  18,1)00  cydes  is 
consistent  with  the  ambient  pressure 
cycling  is  NGVl  and  in  FMVSS  Na 
304.  T^  cychiig  represents  severe 
service,  Le.,  fout  refiielings  per  day^  300 
days  per  year  fa|'  15  years.  The  agency 
requests  commits  on  this  ahfimativB. 
and  on  other  aphroaches  that  might  be 
more  appropriate,  fia  addition,  the 
agency  requests  that  commenters 
suggesting  othe<  approaches  include 
measurable  past/fail  performance 
criteria  and  a  pdsposed  test  procedure. 

Section  S8.5  aats  forth  the  procedures 
and  conditions  for  the  environmental 
cycling  test.  As  ^ith  the  proposed 
performance  re<)uirements,  these 
provisions  are  modeled  after  NGV2.  The 
agency  has  tentatively  adopted  modified 
versions  of  certain  provisions  in  order  to 
be  consistent  with  the  criteria  that  are 
within  the  agenfiy's  authority. 

NGV2  furmer specifies  that  during  the 
environmental  cycling  test  the  container 
is  pressurized  "  ising  natural  gas  or 
methane."  This  is  part  of  the  test's 
preconditioning  phase  in  which  a 
corrosive  material  is  introduced  inside 
the  container  totdetermine  its  corrosion 
resistance.  The  agency  is  proposing  that 
only  automotive  grade  natiu-al  gas  be 
used  in  the  envronmental  cycling  test. 
The  agency  believes  that  specifying  only 
one  test  gas  would  make  the  test  more 
repeatable  for  e^orcement  purposes. 
Further,  althoudh  the  major  constituent 
of  natural  gas  isnnethane,  natural  gas 
does  contain  otlUr  minor  constituents 
which  could  m^e  the  test  performed 
more  aevere  than  if 
le  were  used. 
;e  of  natural  gas  would 
severe  scenario  that  is 
closer  to  real  world  use.  NHTSA 
requests  comme  it  on  the 
appropriateness  of  using  only  natural 
gas  in  the  envin  nmental  cycling  test, 
rather  than  specifying  both  fuels. ' 
NHTSA  has  decided  to  propose 
language  addressing  the  use  of     • 
protective  coatiags  that  it  beheves  is 
consistent  with  ^GV2.  Specifically, 
S8.5.2  states  tha :  "A  CNG  firel  container 
free  of  any  proU  ctive  coating"  is  cycle  " 
tested  in  a  speciped  manner.  The 

lat  the  phrase  "bee  of 
lating"  refers  to 
igs  such  as  oil  and 
to  inhibit  action  from 
lerials  during 
ig.  The  agency  further 
'ould  be  inappropriate 
for  the  agency  tci  preclude  permanent 
coatings  such  as  paint  or  other 
materials,  since  this  would  discoiuage 
manufacturers  ftom  applying  permanent 
coatings  that  inQrease  corrosion 
resistance.  The  agency  requests 
comments  on  how  best  to  describe  tkis 


with  natural  gas 
only  piu-e  meth^ 
Therefore,  the  i 
represent  a  raor 


agency  believes) 
any  protective  i 
temporary  coatii 
grease,  so  as  not 
the  corrosive  m^ 
subsequent  testij 
believes  that  it 
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concept.  An  ahemartive  to  the  proposal 
to  specify  "&ee  of  any  protective 
coating,"  would  be  to  specify  "The 
container  shall  be  in  the  as 
manufactured  condition.'** 

NHTSA  is  also  {Hoposing  relative 
htimidity  conditions  dining  the 
enviaonmental  cycling  test.  Specifically, 
imder  die  proposal,  SS.5.2.2  would 
specify  "Condition  the  container  for  46 
hours  at  zero  pressure,  60°  C  {140°  F) 
and  95  percent  relative  humidity.  To 
obtain  the  specified  temperature  and 
relative  humidity,  spray  with  a  fine 
spray  or  mist  of  water  at  60"  C  (140"  F) 
in  a  chamber  held  at  60*  C  (140'  F)." 
NHTSA  requests  comments  on  how  the 
phrase  "fine  spray  or  mist  of  water" 
could  be  made  more  objective,  since 
different  rates  of  sinay  might  influence 
the  humidity  level.  As  an  alternative, 
the  agency  is  considering  a  rate  of  spray 
consistent  with  ANSI  standard  Z26.1- 
1977,  which  is  referenced  in  FMVSS 
NO.  205,  Glazing  Materials.  That ' 
provision  specifies  that  "The  fine  spray 
of  water  shall  be  under  a  pressure  of  172 
to  207  kPa  (25  to  30  psi)  at  the  nozzle 
and  in  sufficient  volinne  to  wet  the 
container  immediatefy  upon  impact." 
Another  alternative  would  be  to  specify 
a  relative  humidity  level  of  95  percenf . 
This  would  allow  manufacturers  and 
test  facilities  the  flexibility  to  determine 
how  that  level  is  achieved.  The  agency 
requests  comments  on  how  best  to 
specify  relative  humidity  in  the 
environmental  cycling  test. 

In  comments  to  the  NPRM,  Norris  and 
NOV  Systems  supported  an  alternative 
corrosion  test  issued  by  the  National 
Association  of  Corrosion  Engineers 
(NACE),  NACE  Standard  TM0177-90. 
The  NACE  voluntary  standard  includes 
several  test  methods  for  determining  the 
sulfide  stress  cracking  resistance  of 
steels.  Sulfide  stress  cracking  corrosion 
can  result  from  the  presence  of  too 
mudi  hydrogen  sulfide  in  natural  gas. 
t^SITSA  requests  omiments  on  the 
appropriateness  of  using  the  NACE  test 
^^er  in  conjunction  with  or  in  lieu  of 
NGV2's  environmental  cycling  test. 

The  NACE  tesl  provides  a  iSjoratory 
method  but  does  iKit  specify  acceptable 
results.  If  the  ageitcy  were  to  incorporate 
the  NACE  test  in  an  FMVSS,  it  would 
be  necessary  to  specify  performance 
requirements.  The  agency  believes  that 
this  could  he  done  by  maJdng  the 
performance  requirements  consistent 
with  the  ones  already  contained  in  the 
draft  International  Standards 
Organization  (ISO)  standard  for  CNG 
contcners  (Section  A13).  jtf  the  agency 
decides  to  adopt  the  NAiC£  test,  the 
NACE  Standard  Tensile  Test  medK>d 
would  be  used  and  setbsized  tei>sile         , 
specimens  (gauge  duaaeter  2.54  mm)       ' 


would  be  machined  from  the  wall  of  a 
finished  container,  placed  under 
constant  tensile  load,  and  immersed  in 
the  NACE  test  solution.  Tests  would  be 
conducted  to  demonstrate  that  the 
threshold  stress  exceeds  20  percent  of 
the  specified  minimum  yield  strength  of 
the  steel,  where  threshold  stress  is  the 
maximum  stress  at  or  below  which  no 
specimen  fails  the  test  for  a  period  of 
720  hours.  NHTSA  requests  comments 
on  the  need  for  the  NACE  test  and 
various  aspects  of  the  test,  including  the 
appropriateness  of  setting  threshold 
-  stress  at  20  percent  above  the  yield 
strength  and  the  number  of  tests  which 
should  be  conducted  to  demonstrate 
this. 

C.  Road  Salt  Environmental  Test 

NHTSA  has  decided  to  propose  a  road 
salt  environmental  test  for  CNG  fuel 
containers  to  address  the  potential  for 
container  degradation  due  to  road  salt 
and  other  acidic  chemicals.  The 
proposed  test  is  in  addition  to  the 
environmental  cycling  test  already 
discussed. 

NHTSA  has  decided  to  propose  this 
requirement  after  learning  of  two  CNG 
fiberglass  fuel  container  feilures  which 
occurred  in  early  1994.  NHTSA  is 
concerned  about  the  exposure  of 
container  exterior  siu-faces  to  acidic 
fluids,  which  may  lead  to  stress 
corrosion  cracking  and  container  failure. 
E)epending  on  the  environmental 
conditions  present,  road  salt  or  salt 
spray  while  driving  in  wet  conditions, 
can  be  acidic  in  nature.  Therefore,  the 
agency  proposes  this  road  salt 
environmental  test  to  address  these 
potential  safety  problems. 

The  numbw  of  test  cycles  and  the 
pass/fail  criterion  are  the  same  as  those 
proposed  for  the  environmental  cycling 
test  discussed  earlier.  However,  prior  to 
cycling,  the  fuel  container  would  be 
exposed  to  salt  spray  in  accordance  with 
American  Society  £or  Testing  and   * 
Materials  (ASTM)  B117-73,  "Method  of 
Salt  Spray  (Fog)  Testing."  This  method 
of  salt  spray  testing  is  used  in  FMVSS 
NO.  108,  Lamps,  Reflective  Devices,  and 
Associated  Equipment  for  testing  the 
corrosion  resistance  of  headlamps. 

Under  the  proposal,  a  CNG  fuel 
container  would  be  exposed  to  the  salt 
spray  for  240  hours,  consisting  often 
successive  24  hours  periods.  Within 
each  period,  the  ctmtainer  would  be 
exposed  to  the  spray  for  23  hours. 
During  the  24th  hour,  the  salt  spray 
would  not  be  activated.  Following  the 
240  hours  of  salt  spray  exposiue,  the 
container  would  then  be  cycled  for 
5,000  cycles,  through  hydrostatic 
pressmization,  from  not  m(»e  than  10 
percent  of  service  pressure  to  service 


pressure.  Then  it  would  be 
hydrostatically  pressure  cycled  for 
another  5,000  cycles  from  not  more  than 
10  percent  of  the  service  pressure  to  125 
percent  of  the  service  pressure.  When 
tested  in  this  way,  the  container  would 
be  prohibited  from  leaking  or 
permanently  changing  in  external 
configuration  or  dimensions. 

NHTSA  requests  comments  on  the 
appropriateness  of  using  this  test  to 
address  exterior  enviromnental 
degradation  of  CNG  fuel  containers  due 
to  road  salt  and  other  acidic  chemicals. 
The  agency  specifically  requests 
comments  on  whether  the  proposed  test 
would  adequately  address  the  potential 
for  stress  corrosion  cracking  of  fiberglass 
overwrap  in  CNG  fuel  containers,  and 
whether  it  should  be  applied  to  all  types 
of  CNG  fuel  containers,  including  all 
metal,  hoop  wrapped  with  metal  liner, 
full  wrapped  with  metal  liner,  and  all 
composite  for  both  fiberglass  and  carbon 
fiber.  NHTSA  also  requests  comments 
on  whether  the  240  hours  of  salt  spray 
exposure  appropriately  reflects  the 
amoimt  of  exposure  which  can 
reasonable  be  expected  during  the  life  of 
a  CNG  fuel  container. 

In  addition,  NHTSA  requests  • 
conunents  on  the  pH  level  of  the  sah 
solution  used  in  the  proposed  test 
method.  Under  ASTM  B-117,  the  pH 
level  of  the  salt  solution  is  in  the  range 
of  6.5  to  7.2  at  35"C,  although  the 
method  provides  for  an  upward  or 
downward  adjustment  in  pH.  A 
downward  adjustment  of  pH  level 
would  make  the  solution  more  acidic, 
thereby  representing  more  severe  road 
chemicals  which  CNG  containers  may 
encounter.  It  appears  possible  that  stress 
corrosion  cracking  of  fiberglass  may  be 
accelerated  with  decreasing  pH. 
Therefore,  the  agency  requests 
comments  on  whether  a  lower  pH  range 
for  the  salt  solution  should  be  specified 
in  the  test  method,  such  as  three  to  four. 

NHTSA  also  requests  comments  on 
whether  to  specify  the  pass/fail  criterion 
for  the  salt  spray  test  to  "no  leakage"  in 
lieu  of  "shall  not  leak  or  be  permanently 
changed  in  external  configuration  or 
dimensions."  Concurrently,  the  agency 
would  also  increase  the  number  of 
cycles  during  testing  fiom  two  sets  of 
5,000  cycles  each  to  two  sets  of  9,000 
cycles  each.  The  agency  requests 
comments  on  whether  these 
modifications  in  the  number  of  cycles 
would  be  appropriate  for  the  road  sah 
test  as  well  as  the  environmental  cycling 
test  discussed  earlier.  The  agency  also 
requests  comments  on  the  estimated 
cost  of  the  sah  spray  test  and  the  extent 
to  which  current  CNG  containers  would 
comply  with  the  requirements. 


D.  Charpy  Impact  Test 

Section  l-12{d)  and  1-I3(e)  of  NGV2 
set  forth  an  impact  test,  known  as  the 
Charpy  test,  and  performance  criteria  to 
address  brittle  fracture  of  steel  CNG 
containers  and  liners  imder  low 
temperatures.  NGV2  states  that  this  test 
is  an  indicator  of  the  performance  of 
heat  treated  steels.*  TTie  Charpy  test 
evaluates  marginal  heat  treating 
performance  which  can  lead  to  poor 
fracture  performance,  degraded 
resistance  to  stress  corrosion  cracking, 
and  lessened  fatigue  resistance. 

In  the  NPRM,  NHTSA  requested 
comments  on  whether  there  is  a  safety 
problem  sufficiently  serious  to  warrant 
establishing  a  requirement  for  low 
temperature  testing  of  CNG  container 
materials.  The  agency  requested  these 
comments  due  to  its  concern  that 
certain  materials  such  as  high  strength 
steels  can  lose  their  ductility  at  low 
temperatures,  a  situation  that  could  lead 
to  a  container's  catastrophic  failure.  The 
agency  requested  specific  comments  on 
the  Charpy  impact  test  set  forth  in 
NGV2. 

NGV  Systems.  ARC,  Comdyne. 
Pressed  Steel  Tank,  EDO,  Fiber 
Dynamics,  AAMA.  Minnesota  Gas, 
Amoco.  Navistar,  CNG  Pittsburgh,  and 
Manchester  commented  about  ^e  need 
for  cold  temperature  testing.  All  but 
Manchester  believed  that  the  standard 
should  include  some  sort  of  cold 
temperature  testing  for  containers. 
Manchester  stated  that  the  container's 
service  environment  should  be 
examined  to  determine  if  such  cold 
temperatiue  testing  is  needed.  Most 
commenters  stated  that  temperature 
extremes  should  be  accounted  for  in  the 
standard  but  did  not  elaborate  about  the 
specific  test  PST  recommended  that  the 
agency  include  the  Charpy  impact  test 
in  the  Federal  standard.  AAMA  and 
EDO  recommended  that  the  containers 
be  cycled  at  -  40"  C  ( -  40°  F)  and  -  50° 
C  ( -  58°  F),  respectively. 

After  reviewmg  the  comments, 
NHTSA  has  decided  to  propose 
amending  Standard  No.  304  to  include 
a  low  temperature  test  patterned  after 
the  Charpy  impact  test.  This  test  is  set 
forth  in  sections  l-12{d)  and  l-13(e)  of 
NGV2,  which  references  Methods  for 
Notched  Bar  Impact  Testing  of  Metallic 
Materials,  ASTM  E  23.  Section  l-13{e) 
states  that  the  average  energy'  absorbed 
by  the  three  test  specimens  shall  not  be 
less  than  100  J/cm*.  The  minimum 
value  for  any  one  specimen  shall  not  be 
less  than  80  J/cm^.  Under  the  test,  a 


♦    Tbe  Charpy  test  only  eval  uates  steel  CNC 
containers  and  linen.  The  environmental  cycling 
test  evaluates  composite  materials  under  low 
temperature  conditions. 
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pendulum  swings  down  and  hits  a 
specimen.  The  test  device  then 
measures  the  amount  of  energy 
transmitted  into  the  specimen  needed  to 
break  it  If  the  specimen  breaks  at  low 
levels  of  energy,  then  it  would  fail  the 
test.  To  illustrate,  while  a  substance 
such  as  glass  would  break  at  very  low 
energy  levels,  a  non-brittle  metal  would 
break  only  at  relatively  high  energy 
levels.  Specifically,  the  piupose  of  this 
test  is  to  determine  the  brittle  fracture 
behavior  of  steels.  It  also  evaluates  the 
performance  of  steels  which  have  been 
heat  treated  as  part  of  the  manufacturing 
process.  An  improper  heat  treatment 
process  can  result  in  the  material  being 
brittle  and  thus  more  susceptible  to 
fatigue  and  stress  corrosion  cracking. 
Non-steel  containers  and  liners  need  not 
be  tested  to  comply  with  the  Qiarpy  test 
because  they  are  not  heat  treated  this 
way.  The  agency  requests  comments 
about  the  agency's  decision  to  propose 
the  Charpy  impact  test.  Is  it  appropriate 
to  only  apply  these  requirements  to 
Type  1  containers  and  Type  2  and  Type 
3  containers  with  steel  liners?  In 
addition,  NHTSA  requests  comments  on 
applicable  performance  tests  for  fracture 
and  fatigue  assessment  of  liner  materials 
other  than  steel,  if  such  materials 
perform  a  structural  function,  e.g.. 
aliuninum  liners  or  containers.  Along 
with  this  information,  commenters 
should  include  a  description  of  the 
specific  performance  tests 
recommended,  along  with  objective 
pass/fail  criteria. 

NHTSA  agrees  with  the 
recommendations  by  AAMA  and  EDO 
that  containers  be  pressure  cycled  at 
low  temperatures  (e.g.,  -40*'  C  (-40' 
¥)).  The  agency  notes  that  this  low 
temperature  is  consistent  with  teist 
conditions  in  NGV2  and  NHTSA 
standards,  including  Standard  No.  105, 
Hydraulic  Brake  Systems,  Standard  No. 
106,  firaice  Hoses,  and  Standard  No. 
108,  Lamps,  Reflective  Devices,  and 
Associated  Equipment.  The  agency 
requests  comment  about  whether  the 
proposed  test  temperature  is 
appropriate. 

In  response  to  Manchester's  comment 
that  the  service  environment  should  be 
examined  to  determine  if  cold 
temperature  testing  is  needed  for  a 
particular  container,  NHTSA  notes  that 
it  would  be  impracticable  to  determine 
what  type  of  environment  each 
individual  container  would  encounter. 
In  establishing  a  requirement,  the 
agency  believes  that  it  is  appropriate  to 
test  CNG  containers  in  a  worst  case 
scenario,  such  as  the  low  temperature 
levels  being  proposed. 


E.  Gunfire  Test 

Section  1-181)  of  NGV2  includes  a 
gimfire  test  thaflevaluates  whether  a 
fully  pressurize^  container  fragments 
upon  suffering  t  high  impact  puncture. 
A  similar  puncture  could  occur  in  a 
motor  vehicle  cfash,  causing  the 
propulsion  of  container  fragments  at 
high  speeds.  Thp  gimfire  test  assures 
that  a  containerwill  instead  essentially 
remain  in  one  piece. 

In  the  NPRMJthe  agency  discussed  a 
specific  test  crierion  in  which  the 
container  would  be  permitted  to  rupture 
only  if  there  v/e^  no  fragmentation.  The 
container  indus  ry  refers  to  this 
situation  as  "lei  k  before  burst." 
Containers  that  eak  before  bursting  are 
designed  to  rele  ise  their  contents 
through  the  sid(  wall  without  explosive 
fragmentation  v  hen  the  container 
becomes  overpr  jssurized.  The  industry 
tests  for  this  ch(  racteristic  by  piercing 
the  pressurized  container  with  a 
gunshot.  The  ar  ia  around  the  container 
is  then  examine  J  for  fragmentation.  The 
container  is  sup  posed  to  be  designed  so 
that  no  fragments  will  break  off  during 
this  failure.  In  the  NPRM,  the  agency 
requested  comi^ents  about  how  to 
definethe term f 'without  fragmenting" 
for  regulatory  a^d  compliance  purposes. 

Brunswick,  I^V  Systems,  PST,  EDO, 
CNG  Pittsbiirg,  4nd  AAMA  commented 
about  containerifi^gmentation.  These 
commenters  stajed  that  in  the  event  of 
a  rupture,  the  CKG  fuel  containers 
should  be  designed  to  release  their 
contents  throum  their  sidewalls 
without  fragmentation.  Brunswick, 
AAMA,  NGV  Systems,  EDO,  and  PST 
commented  abolit  how  to  define  the 
phrase  "without  fragmenting."  EDO 
recommended  that  the  ccxitainer  be 
required  to  remain  "in  one  piece."  NGV 
Systems  stated  1  should  be  defined  as 
"no  separation  if  parts  such  that 
projectiles  are  possible."  AAMA  stated 
that  it  should  be  defined  as  "no 
separation  of  pieces  exceeding  one  gram 
in  mass  from  thi  fiiel  tank."  Brunswick 
stated  that  it  should  be  defined  as  loss 
of  small  pieces  ^ot  exceeding  30  grams 
(one  oimce)  in  Weight.  PST  also 
indicated  that  30  grams  (one  ounce)  is 
an  acceptable  sike. 

Based  on  the  comments  and  other 
available  information,  NHTSA  has 
decided  to  propose  amending  Standard 
No.  304  to  incliide  a  gunfire  test  similar 
to  the  one  set  foilh  in  NGV2,  with  some 
modifications,  fhe  agency  believes  that 
if  a  CNG  container  is  punctured  in  a 
crash,  the  failure  should  result  in  a 
controllable  sitt|ation,  e.g.,  fuel  leakage, 
rather  than  a  caljastrophic  explosion  of 
the  container.  A  catastrophic  failure 
would  present  a  much  more  serious 


failure  mode  than  fuel  leakage  through 
the  sidewall,  since  fragments  could  be 
propelled  in  all  directions  at  high 
speeds  and  with  tremendous  force.  Such 
fragments  could  pose  a  significant  safety 
risk  to  vehicle  occupants  and  others 
near  the  vehicle. 

With  respect  to  the  performance 
criteria  for  the  gimfire  test,  NGV2  states 
that  "The  tested  container  shall  reveal 
no  evidence  of  a  fragmentation  failure" 
and  "Loss  of  small  pieces  of  composite 
material  which  would  not  have 
sufficient  momentuim  to  penetrate  sheet 
metal  tjrpically  found  in  automobile 
construction  shall  not  constitute  failure 
of  the  test."  Under  the  second  phrase, 
NGV2  allows  the  fragmentation  of  small 
pieces,  even  though  the  gimfire  test  is 
intended  to  prevent  fragmentation. 

NHTSA  has  tentatively  concluded 
that  some  of  NGV2's  performance 
requirements  and  test  conditions  are 
insufficiently  objective  for  use  in  a 
FMVSS.  In  order  to  establish  objective, 
safety  criteria,  NHTSA  has  decided  to 
propose  incorporating  the 
recommendations  by  Brunswick  and 
PST  to  prohibit  fragments  exceeding  30 
grams  (one  ounce)  in  mass.  Althou^ 
Qie  intent  of  the  gimfire  test  is  to 
demonstrate  no  fragmentation,  the 
agency  understands  that  small 
composite  pieces  or  fragments  are 
considered  normal,  llierefore,  the 
agency  has  tentatively  concluded  that  to 
prohibit  all  fragmentation,  as 
recommended  by  EDO  and  NGV 
Systems  would  not  be  practicable.  * 
Similarly,  the  agency  believes  that 
AAMA's  recommendation  to  prohibit 
the  separation  of  pieces  exceeding  one 
gram  (0.035  ounce)  would  not  be 
practicable  and  would  involve  very 
small  pieces  that  could  be  difficult  to 
measure.  NHTSA  has  tentatively 
concluded  that  prohibiting  pieces  in 
excess  of  30  grams  would  provide  for  a 
practicable,  objective,  and  safe 
performance  criterion  for  the  gunfire 
test.  However,  the  agency  requests 
comments  09  the  proposed  size,  and 
whether  the  standard  should  prohibit  all 
fragmentation  or  whether  some  smaller 
level  of  fragmentation  would  be 
measurable  and  safe.  What  is  the 
lightest  container  fragment  that  would 
be  readily  measurable  and  would  not 
pose  an  unreasonable  risk  to  the  safety 
of  motorists?  NHTSA  also  seeks 
comment  on  whether  the  container 
should  be  pressurized  with  nitrogen  or 
air,  since  only  one  gas  should  be  used 
to  assure  consistency  of  testing. 

NHTSA  has  tentatively  determined 
that  it  is  necessary  to  depart  from 
certain  aspects  of  the  gunfire '\est  in 
NGV2  to  make  the  agency's  proposed 
requirement  objective  and  ensure 
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repeatable  test  results.  As  proposed  in 
this  notice,  these  modifications  include 
specifying  the  precise  muzzle  velocity, 
the  projectile's  path,  and  the  precise 
distance. 

F.  Damage  Tolerance  Tests 

1.  General  Considerations 

NGV2  addresses  damage  tolerance 
with  three  separate  tests:  a  flaw 
tolerance  test,  a  pendulum  impact  test, 
and  a  drop  test.  In  general,  the  damage 
tolerance  tests  serve  to  evaluate  damage 
caused  by  incidental  contact  with  other 
objects.  Such  contact  can  occur  in  a 
variety  of  ways.  For  instance,  containers 
mounted  underneath  the  vehicle  could 
be  damaged  by  road  delnis.  Similarly, 
containers  mounted  in  the  bed  of  a 
pickup  truck  could  be  damaged  by  cargo 
or  tools  being  thrown  on  them.  The  flaw 
tolerance  test  evaluates  abrasive  damage 
to  composite  overwrapesuch  as 
scratches  and  small  cuts  on  the 
container.  If  the  overwraps  are  cut  or 
gouged,  they  may  unravel  or 
delamuiate,  possibly  causing  container 
failure.  The  pendulum  impact  evaluates 
sharp  blows  to  the  container.  The  drop 
test  evaluates  blimt  impacts  to  the 
container.  ^ 

NHTSA  did  not  address  damage 
tolerance  in  the  January  1993  NPRM. 
Nevertheless,  CGA,  Tecogen,  Comdyne, 
ARC,  and  Brunswick  commented  that  a 
container's  resistance  to  medianical 
damage  from  incidental  contact  or  road 
debris  should  be  tested.  Of  these 
commenters,  only  Brunswick  suggested 
a  specific  test  procedure  to  determine 
container  damage  tolerance.  Brunswick 
stated  that  NGV2  adequately  addresses 
resistance  to  mechanical  damage  with 
the  flaw  tolerance,  pendulum  impact, 
and  dmp  tests.  In  addition,  it  stated  that 
the  effects  of  more  severe  damage,  such 
as  a  puncture,  are  addressed  with  the 
gunfire  test. 

NHTSA  has  decided  to  propose  the 
three  damage  tolerance  tests  in  NGV2 
because  the  agency  has  tentatively 
concluded  that,  during  normal  use.  CNG 
containers  may  be  exposed  to  each  type 
of  external  damage  addressed  by  these 
tests.  This  may  be  especially  true  for 
containers  sold  in  the  aftermarket.  since 
vehicle  manufacturers  would 
presumably  be  more  likely  than  vehicle 
converters  to  design  their  vehicles  to 
protect  containers  from  exposure  to  road 
debris  and  other  damage.  This  is  so 
because  vehicle  manufacturers  can 
design  a  CNG  vehicle  with  container 
placement  in  mind.  Converters  are  not 
involved  in  the  original  designing  of  the 
vehicles  they  convert  and  may  have  to 
place  a  container  in  a  relatively 


vulnerable  location  given  space 
limitations. 

NHTSA  is  proposing  to  subject  Type 
1  containers  to  the  drop  test,  but  not  to 
the  other  two  tests,  since  noncomposite 
metal  containers  are  generally  not 
"  affected  by  the  proposed  damage 
evaluated  by  those  tests.  Type  2,  3,  and 
4  composite  containers  would  be  subject 
to  all  three  daiaage  tolerance  tests.  The 
agency  requests  oHnments  about  the 
appropriateness  of  applying  the 
proposed  damage  tolerance  tests  to  the 
different  types  of  CNG  containers. 

In  NGV2,  the  criterion  for  each 
damage  tolerance  test  is  that 'the 
container,  after  having  a  cut  made  into 
the  container  or  being  impacted,  must 
sustain  1,500  pressure  cycles  without 
evidence  of  failure  such  as  distorticm  or 
leakage.  The  only  exception  to  this  is 
the  drop  test.  The  drop  test  in  NGV2 
requires  two  alternative  sets  of  cycling 
tests.  If  the  container  sustains  damage 
that  would  cause  its  rejection  at  a  three 
year  inspection  interval  specified  by 
NGV2,  the  container  is  tested  for  1,500 
cycles.  In  contrast,  if  the  container 
sustains  damage  that  would  cause  it  not 
to  be  rejected  at  a  three  year  inspection, 
it  is  tested  for  18,000  cycles.  The  1,500 
cycles  in  NGV2  apparently  corresponds 
to  the  maximum  number  of  fills 
expected  during  the  three  year 
inspection  interval.  Because  NGV2 
requires  reinspection  every  three  years, 
it  is  structured  to  permit  a  level  of 
damage  to  the  container  that  would 
keep  it  in  service  until  the  maximum 
inspection  interval  of  three  years  is 
completed.  In  contrast,  NHTSA  has  no 
statutory  authority  to  require  container 
inspection  after  the  first  consumer 
purchase  of  the  container.^ 

In  today's  notice,  NHTSA  is 
proposing  1,500  cycles  for  the  flaw 
tolerance  and  pendulum  impact  tests, 
and  the  more  severe  alternative  of 
18.000  cycles  for  the  drop  test.  This  is 
consistent  with  the  manner  of  cycles 
specified  in  NGV2.  after  which  the 
agency  is  patterning  its  proposal. 
However,  since  NHTSA  has  no 
authority  to  require  the  periodic 
inspection  of  CNG  containers,  the 
agency  requests  comments  on  whether 
1,500  cycles  is  adequate  to  assure  the 
safety  of  a  CNG  container  throughout  its 
life.  As  a  alternative,  the  agency  is 
considering  requiring  18,000  cycles  for 
the  flaw  tolerance  and  pendulum 
impact  tests.  This  is  consistent  with  the 
pressure  cycling  test  in  FMVSS  No.  304 
and  with  the  drop  test  where  no 
inspection  would  be  involved.  It  would 


also  represmt  the  worst  case  scenario 
for  a  container  which  sustains  damage 
early  in  its  service  Ufe,  but  may  not  be 
subsequently  inspected,  since  18.000 
cycles  represents  four  refoelings  per 
day,  300  days  per  year  for  15  years.  The 
agency  requests  comments  on  the 
appropriate  number  of  cycles  for  the 
flaw  tolerance,  pendulum  impact,  and 
drop  tests  to  assure  the  safety  of  the 
traveling  public, 

2.  Flaw  Tolerance  Test 

Section  l-18(f){l)  of  NGV2  sets  forth 
a  flaw  tolerance  test,  which  evaluates  a 
container's  ability  to  withstand  external 
damage  caused  by  abrasive  material 
scratching  a  container.  NHTSA  is 
proposing  to  adopt  the  flaw  tolerance 
test  in  NGV2  with  some  minor 
modifications.  The  agency's  adaptation 
of  these  performance  requirements  and 
test  conditions  and  procedures  is  set 
forth  in  sections  S7.8  and  S8.8  of  this 
notice's  regulatory  text. 

NGV2's  flaw  tolerance  test  specifies 
that  the  container  shall  be  tested 
"without  evidence  of  distortion, 
deterioration  or  failure"  and  "show  no 
evidence  of  flaw  propagation  ^  or  other 
physical  damage  likely  to  weaken  the 
container  appreciably."  as  explained  in 
the  earlier  discussion  on  the 
environmental  cycling  test,  these 
performance  requirements  contain 
subjective  criteria  that  the  agency 
believes  need  to  be  modified  to  be 
objective  and  enforceable.  The  agency 
believes  that  the  terms  "without 
deterioration  or  failure"  and  "other 
physical  damage  likely  to  weaken  the 
container  appreciably"  are  unreasonably 
ambiguous  and  broad.  Therefore,  the 
agency  has  decided  not  to  include,  in 
the  proposed  requirement,  the  terms 
"deterioration"  and  "failure"  and  the 
phrase  "other  physical  damage  likely  to 
weaken  the  container  appreciably" 
since  these  terms  are  not  sufficiently 
objective  to  include  in  a  Federal 
standard  and  would  not  provide 
measurable  criteria  for  enforcement.  Hie 
agency  welcomes  comments  about  ways 
to  refine  terms  to  make  them  objective. 
In  addition,  the  agency  requests 
comments  on  whether  there  are  other 
terms,  such  as  fiber  delamination. 
which  should  be  incorporated  and  how 
they  could  objectively  be  defined. 

Instead,  the  agency  is  proposing  a 
modified  version  of  the  NGV2  pass/fail 
criteria  for  the  flaw  tolerance  test  that 
states  that  when  cycle  tested,  the  CNG 
container  "shall  not  leak  or  permanently 
change  in  external  configuration  or 


*The  agency  U  propoting  labeling  requirement* 
to  encourage  the  periodic  inspection  of  coDtAiAets 
every  12  months,  as  explained  below. 


*  Propagation  is  defined  as  "enlaigement  or 
extension  (a*  of  a  crack)  in  a  solid  body.  (M'etoer'« 
Ninth  New  Collegiate  Dictionary) 
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dimension."  In  addition,  NHTSA  is 
proposing  an  additional  perfonnance 

{>rovision  to  prohibit  the  growth  of  a 
ongitudinal  cut  made  in  the  container 
NHTSA  has  added  the  prohibitions 
against  leakage  and  increase  in  the  size 
of  cut  since  compliance  with  them  can 
be  objectively  determined.  It  is  also 
consistent  with  the  flaw  tolerance  test's 
safety  goal  and  with  the  performance 
requirements  for  the  presence  cycling 
test  and  the  hydrostatic  burst  test  in 
Standard  No.  304.  The  agency 
previously  discussed  the  no  distortion 
criterion  in  the  environmental  cycling 
section  and  request  similar  comments 
here.  In  addition,  the  other  requirement 
being  proposed  for  the  flaw  tolerance 
test  is  that  the  "cut  made  in  accordance 
with  S8.8  for  the  purpose  of  this  test 
shall  not  increase  in  length,  width  or 
depth  as  a  result  of  this  test." 

NHTSA  has  tentatively  determined 
that  it  is  also  necessary  to  depart  from 
certain  aspects  of  NGV2's  flaw  tolerance 
test  procedures  and  conditions  to  make 
agency's  flaw  tolerance  test  objective 
and  repeatable.  As  proposed  in  this 
notice,  these  modifications  include 
specifying  the  precise  dimensions  and 
location  of  the  flaw. 

NGV2  specifies  that  a  cut  be  made  in 
the  other  wall  at  approximately 
midlength  and  that  the  cut  be  not  less 
than  0.75  mm  (0.030  inches)  in  depth. 
The  agency  is  proposing  additional 
provisions  to  make  the  proposed 
FMVSS  more  precise,  thereby  increasing 
the  test  procedure's  objectivity  and 
repeatability.  For  instance,  the  agency  is 
proposing  to  amend  the  standard  to 
specify  that  the  cut  be  0.75  mm  wide. 
The  agency  tentatively  believes  that 
these  dimensions  represent  abrasions 
that  containers  may  experience  as  a 
result  of  contacting  road  debris. 
However,  the  agency  requests  comments 
on  the  cut's  dimensions,  including  the 
appropriate  width,  and  whether  the 
length,  width,  and  number  of  such  cuts 
should  be  increased. 

3.  Pendulum  Impact  Test 

Section  l-18(f)(2)  of  NGV2  sets  forth 
a  pendulum  impact  test  which  evaluates 
a  container's  ability  to  withstand  a 
sharp  external  blow.  NHTSA  is 
propdsing  to  adopt  the  pendulum 
impact  test  in  NGV2  with  some  minor 
modifications.  The  agency's  adoption  of 
these  performance  requirements  and  test 
conditions  is  set  forth  in  sections  S7.9 
and  S8.9  of  this  notice's  regulatory  text. 

NGV2  specifies  that  "The  tests  shall 
be  made  on  the  points  of  the  container 
which  are  regarded  as  vulnerable.  The 
points  regarded  as  viilnerable  are  those 
which  are  most  exposed  or  weakest 
having  regard  to  the  shape  of  the 


Monday.  December  19,  1994      Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  242  /  Monday.* December  19.  1994  /  Proposed  Rules 


65307 


container  and/c  r  the  way  in  which  it  is 
installed  on  the  vehicle." 

NHTSA  has  qecided  to  propose 
modifying  this  itrovision  since  it  is  not 
objective.  Insteid.  the  agency  is 
proposing  to  reiuire  that  the  pendulum 
impact  test  be  cpnducted  at  "any  point  ' 
and  any  angle. "'NHTSA  anticipates  that 
to  be  able  to  ceiiify  compliance  with  the 
requirement,  manufacturers  would 
direct  the  test  impacts  to  the  container's 
most  vulnerable  points.  Such  a  test 
procedure  woufl  be  consistent  vvith  the 
regulatory  langi^age  specified  in 
Standard  No.  301 's  moving  contoured 
barrier  test.  The  agency  requests 
comments  about  whether  such  a  test 
condition  woul  1  be  appropriate  for 
pendulum  impj  ct  testing  of  CNG 
containers.  • 

4.  Drop  Test 

Section  1-181  j)  of  NGV2  sets  forth  a 
drop  test,  whicl  evaluates  a  container's 
ability  to  withst  ind  a  blunt  external 
blow.  NHTSA  ij  proposing  to  adopt  the 
drop  test  in  NG  '2  with  some  minor 
modifications,  "the  agency's  adoption  of 
these  performailce  requirements  and  test 
procedures  is  se  I  forth  in  sections  S7  10 
and  S8.10  of  thi  >  notice's  regulatory 
text. 

As  with  NGvi.  NHTSA  is  proposing 
to  specify  that  ^container  be  dropped 
at  ambient  temoerature  without  internal 
pressurization  9  attached  valves.  In  the 
test,  the  container  is  held  in  a  horizontal 
position  with  thie  container's  bottom 
3.05  meters  (10  feet)  above  the  surface 
onto  which  it  isjdropped. 

Today's  proposal,  consistent  with 
NGV2,  specifies!  that  the  surface  onto 
which  the  CNG  container  is  dropped 
"shall  be  a  smooth,  horizontal  concrete 
pad  or  flooring.  T  NHTSA  notes  that  this 
definition  of  thd  surface  is  not  fiilly 
objective.  As  an  alternative,  the  agency 
is  considering  specifying  that  the 
surface  be  made  of  concrete  that  is  at 
least  four  inchei  thick.  NHTSA  requests 
comments  on  this  alternative,  and  on 
how  the  surfacejcould  otherwise  be 
more  objectivelf  defined. 

G.  Bonfire  Test  Fuel 

In  the  NPRM,IMHTSA  proposed  that 
the  fire  for  the  bpnfire  tests  be  generated 
by  No.  2  diesel  iiel.  This  fuel  type  was 
proposed  so  that  the  standard  would  be 
consistent  with  the  bonfire  test  in 
NGV2,  which  specifies  this  type  of  fuel. 

NGVC,  CGA,  AAMA,  and  Norris 
commented  thattthe  agency  should 
specify  a  differe  it  fuel  to  generate  a     • 
bonfire  that  is  m  ore  environmentally 
sound.  CGA  sta^  that  the  l{irge 
amounts  of  smo  ^e  that  would  be  created 
by  burning  dies(  1  fuel  are  contrary  to 
the  environmen  al  objectives  of 
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developing  CNG  vehicles  NGVC  and 
Norris  suggested  using  a  CNG  or 
propane  grill  for  the  test 

In  the  final  rule,  NHTSA  decided  to 
specify  the  use  of  No  2  diesel  fuel  The 
agency  explained  that  it  was  aware  of 
the  environmental  problems  assoaated 
with  this  type  of  fuel  and  would  further 
study  whether  other  fiiels  should  be 
used  to  generate  the  bonfire  test 
However,  the^ency  stated  that  imtil  1 
could  determine  that  a  different  fuel  is 
an  appropriate  (e  g  ,  generates  a  fire  of 
comparable  heat  and  intensity 
replacement  for  No  2  diesel  fuel  that 
fuel  will  be  specified  for  generating  the 
bonfire 

NHTSA  has  decided  to  propose  to 
amend  the  bonfire  test  conditions  to 
allow  alternative  types  of  fuel  given  the 
environmental  difficulties  resultmg 
from  No  2  diesel  fuel  One  alternative 
would  be  to  allow  manufacturers  to 
conduct  the  teshwith  any  fuel  that 
generates  a  flame  temperature 
equivalent  to  that  of  No  2  diesel  fue 
Under  this  alternative,  any  fuel  that 
generates  a  flame  temperature  of  850°  to 
900°  C  (the  flame  temperature  of  No  2 
diesel  fuel)  for  the  duration  of  the  test 
would  be  permitted  To  verify  the  flame 
temperature  tof  850°  to  900°  C  for  a 
period  of  20  minutes  or  until  the 
container  is  fully  vented  or  fails  three 
thermocouples  would  be  located  on  the 
container's  bottom,  102  mm  above  the 
fuel  surface,  as  measured  before  the  fire 
is  started  The  thermocouples  would  be 
placed  so  that  one  would  be  at  the 
center  of  the  container's  bottom  and  one 
on  each  side  of  tfte  container  where  the 
dome  and  sidewall  intersect  NHTSA 
requests  comments  about  the 
appropriateness  of  this  alternative 
including  the  use  of  flame  temperature 
to  define  "equivalence"  among  fue 
types  Would  a  different  fuel 
characteristic  such  as  Btu/lb  be  more 
appropriate?  If  a  commenter  believes 
that  an  alternative  approach  would  be 
more  appropriate  it  should  submit  *he 
test  procedures  assoaated  with  such  an 
alternative 

H.  Labeling  Requirements 

1.  CNG  Containers 

a.  Labeling  information  In  the  NPRM 
NHTSA  proposed  to  require  that 
container  manufacturers  certify  that 
each  of  their  containers  comply  wath  'he 
proposed  equipment  requirements  b\ 
permanently  labeling  the  container  wi*h 
the  following  information  The  symbo 
"DOT"  to  constitute  a  certificaUon  b\ 
the  manufacturer  that  the  container 
conforms  to  all  requirements  of  the 
standard;  the  date  of  manufacture  of  the 
container  the  name  and  address  of  «h»? 


container  manufacturer;  and  the 
maximum  service  pressure.  The  agency 
stated  that  labeling  the  container  would 
provide  vehicle  manufacturers  and 
consumers  with  assurance  that  they  are 
purchasing  pontainers  that  comply  with 
the  Federal  safety  standards.  In 
addition,  the  agency  believed  that  the 
proposed  requirement  would  facilitate 
the  agency's  enforcement  efforts  by 
providing  a  ready  means  of  identifying 
the  container  and  its  manufacturer. 

EDO,  NGVC,  Thomas,  NYCFD,  and 
Volvo  GM  addressed  the  proposed 
labeling  requirements.  EDO  and  NYCFD 
stated  that  the  fabel  should  include  the 
maximum  fill  pressure  at  a  location 
close  to  the  fill  receptacle.  NGVC 
recommended  that  a  blank  area  for  the 
contauier  installation  date  be  included 
in  the  label  to  be  filled  in  by  the 
installer.  Volvo  GM  stated  that  only 
containers  manufactured  after  the 
standard's  effective  date  should  be 
entitled  to  display  the  DOT  symbol. 
Thomas  stated,  without  elaboration,  that 
the  labeling  requirements  of  NGV2 
should  be  adopted.  NHTSA 's  proposal 
did  not  include  certain  information 
specified  in  NGV2,  including  the  type  of 
container,  inspector  symbols, 
trademarks,  manufacturers's  part 
number,  and  serial  numbers. 

In  the  CNG  container  final  rule, 
NHTSA  decided  to  adopt  the  proposed 
labeling  requirements  with  a  sUght 
modification  fit)m  the  proposed  format. 
In  item  (a),  the  agency  modified  the 
proposal  which  states  "The  tank 
manufacturer's  name  and  address"  to 
state  the  following:  include  the 
statement  that  "If  there  is  a  question 
about  the  proper  use,  installation,  or 
maintenance  of  this  container,  contact 
{manufacturer's  name,  address,  and 
telephone  number]."  In  the  final  rule, 
the  agency  decided  not  to  require  the 
other  additional  items  of  information  in 
NGV2  since  the  agency  had  not 
proposed  requiring  such  information. 
Notwithstanding  the  agency's  decision 
not  to  require  this  additional 
information,  the  agency  explained  that  a 
manufacturer  may  list  such  information 
on  the  label,  provided  that  the 
additional  information  does  not  obscure 
or  confuse  the  required  information.  In 
particular,  NHTSA  urged  manufacturers 
to  include  the  container  tyjje,  e.g..  Type 
1,  2,  3  or  4,  since  the  agency  had 
adopted  NGV2's  design  and  material 
specifications  in  the  final  rule.  The 
agency  believed  that  specifying  the  type 
of  container  would  facilitate  oversight  of 
compUance  tests  since  each  type  of 
container  is  required  to  undergo  a 
hydrostatic  burst  test  with  a  safety  factor 
unique  to  that  type. 


In  the  final  rule,  NHTSA  also 
explained  that  it  anticipated  proposing 
additional  requirements  about  the  CNG 
fuel  container's  label.  The  agency  is 
now  proposing  to  amend  S7.4  to  specify 
that  CNG  containers  be  labeled  with  the 
following  additional  information: 

(1)  The  container  designation  (Type  1 
2,  3,  or  4),  ' 

(2)  The  statement  "CNG  ONLY," 

(3)  The  statement:  "This  container 
should  be  visually  inspected  after  a 
motor  vehicle  accident  or  fire  and  at 
least  every  36  months  for  damage  and 
deterioration  in  accordance  with  the 
Compressed  Gas  Association  (CGA) 
guideUnes  C-6  and  C-6.1  for  Type  1 
containers  and  C-6.2  for  Types  2,  3.  and 
4  containers." 

(4)  The  statement:  "Do  Not  Use  Afler 

_ ."  inserting  the  year  that  is 

the  15th  year  beginning  after  the  year  in 
which  the  container  is  manufactured. 

NHTSA  believes  that  it  would  be  in 
the  interest  of  motor  vehicle  safety  to 
add  this  information  to  the  CNG 
container  label.  Adding  information 
about  container  type,  e.g..  Type  1,  2.  3 
or  4  would  be  consistent  with  the 
agency's  adoption  of  NGV2's  design  and 
material  specifications  in  the  CNG  final 
rule.  The  agency  believes  that  specifying 
the  tyjpe  of  container  would  facilitate 
oversight  of  compliance  tests  since  each 
type  of  container  is  required  to  undergo 
a  hydrostatic  burst  test  with  a  safety 
factor  unique  to  that  type.  Adding  the 
phrase  "CNG  ONLY"  would  assure  that 
CNG  containers  are  used  only  for  CNG 
and  are  not  used  for  other  fuels  for 
which  the  containers  were  not  designed, 
such  as  Uquefied  petroleum  gas  (LPG). 

Since  NHTSA  has  no  statutory 
authority  to  require  the  periodic 
inspection  of  CNG  containers  after  the 
first  consumer  purchase,  adding 
information  about  periodic  inspections 
would  help  assure  their  safe  use  after 
this  time.  Such  statements  would  alert 
owners  to  the  desirability  for 
reinspection  over  time  or  in  the  event  of 
an  accident.  The  agency  notes  that  the 
proposed  requirement  is  consistent  with 
NGV2's  guidelines  for  visual  inspection 
of  CNG  containers  every  36  months. 
Reference  to  the  CGA  guidelines  would 
provide  standardized  criteria  by  which 
to  inspect  containers  built  by  different 
manufacturers.  The  agency  is  proposing 
use  of  the  visual  inspection  guidelines 
contained  in  CGA  C-6,  C-6.1,  and  C- 
6.2.  and  not  those  for  hydrostatic 
testing.  In  addition  to  the  proposal  that 
the  container  be  inspected  after  an 
accident  or  at  least  every  36  months. 
NHTSA  requests  comments  about  the 
need  to  specify  both  a  time  interval  and 
a  mileage  interval  (e.g..  the  agency  could 
require  the  following  statement:  "This 


container  should  be  visually  inspected 
after  a  motor  vehicle  accident  or  fire, 
and  for  damage  or  deterioration  at  least 
every  36  months  or  36,000  miles, 
whichever  comes  first,  in  accordance 
with  .  .  .").  What  time  and  mileage 
intervals  woiild  be  most  appropriate? 
Would  an  agency  requirement  for 
inspection  every  12  months  be 
appr^riate? 

NHTSA  is  proposing  to  require 
information  about  the  container's 
service  life  in  the  belief  that  this 
information  would  help  assure  that  a 
CNG  container  is  removed  from  service 
after  its  design  service  fife  expires.  As 
comraentCTS  on  the  NPRM  stated,  this  is 
especially  important  since  there  is  a 
finite  period  during  which  CNG 
containers  can  be  used  safely.  The 
agency  is  proposing  15  years  because 
CNG  containers  buih  to  follow  NGV2 
have  a  design  service  life  of  15  years. 
Nevertheless,  since  containers  may  be 
built  for  a  service  Ufe  other  than  15 
years,  the  agency  would  allow  a 
manufacturer  to  specify  the  service  life 
length  appropriate  to  its  containers. 

The  agency  requests  comments  about 
the  need  for  each  of  these  proposed 
items  of  information  and  alternative 
ways  to  specify  this  information. 

b.  £a6e7  location.  In  response  to  the 
NPRM.  EDO  and  NYCFD  stated  that  the 
label  should  include  certain  labeling 
information  such  as  the  maximum  fill 
pressure  at  a  location  close  to  the  fill 
receptacle. 

NHTSA  has  decided  to  propose 
requirements  related  to  the  labels 
location.  Accordingly,  the  agency  has 
decided  to  propose  that  the  containers 
be  installed  in  a  manner  that  ensures  the 
visibility  of  the  container  labeling. 
Specifically,  the  agency  is  proposing  to 
require  the  label  to  be  near  the  end  of 
the  container  containing  the  outlet 
valve,  since  such  a  location  would  help 
ensure  that  the  label  would  be  more 
visible  during  refueling.  The  agency 
notes  that  NGV2  contains  a  similar 
requirement. 

2.  Vehicle  labeUng 

The  CNG  vehicle  final  rule  did  not 
specify  requirements  for  the  labeling  of 
CNG  fueled  vehicles,  hi  this  SNPRM, 
the  agency  is  proposing  to  amend 
Standard  No.  303  to  include  two  items 
of  information. 

55.3.1  The  statement:  "Maximum 

ser\'ice  pressure kPa  ( 

psig)." 

55.3.2  The  statement  "See 
instructions  on  fuel  container  for 
inspection  and  service  life." 

'The  agency  believes  that  the  first  item 
of  information  would  help  assure  that 
CNG  containers  are  not  overfilled 
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during  refueling.  The  second  item  is 
intended  to  assure  that  vehicle  owners 
and  operators  are  informed  about  the 
important  safety  information  on 
container  inspection.  In  addition,  the 
agency  is  proposing  that  for  vehicles 
manufactured  or  converted  prior  to  the 
first  sale  to  the  consumer,  the 
manufacturer  provide  this  information 
in  writing  to  the  consumer,  either  in  the 
owner's  manual  or  on  a  one  page 
statement.  The  agency  requests 
comments  about  the  need  for  vehicle 
labeling  and  written  information  bearing 
this  and  other  information. 

/.  Other  Safety  Information 

NHTSA  requests  comments  on  the 
following  additional  issues  related  to 
the  safe  performance  of  CNG  containers. 
What  are  the  safety  implications  of  fast- 
filling  CNG  containers  during  refueling, 
which  can  result  in  pressure  levels  of 
125  percent  of  service  pressure  due  to 
the  heat  of  pressiuization?  Do  the  initial 
permeation  rates  of  CNG  containers 
constructed  of  nonmetallic  liners 
remain  constant  over  the  Ufe  of  the 
container?  What  are  the  consequences  of 
gas  permeation  from  vehicles  fueled  by 
multiple  CNG  containers?  What  are  the 
degradation  characteristics  of  vinyl 
esters  and  thermoplastic  resins  for 
composite  material?  Should  containers 
and  ctmtainer  liners  have  longitudinal 
or  circumferential  welds? 

/.  Leadtime 

NHTSA  is  proposing  to  make  the 
requirements  in  this  notice  effective  one 
year  after  publication  of  the  final  rule  in 
the  Federal  Register.  The  agency 
believes  this  would  be  a  reasonable  time 
period  for  container  manufacturers  to 
test  their  containers  and  certify 
compliance  to  the  additional  tests  being 
proposed  in  this  notice.  The  agency 
anticipates  that  container  manufacturers 
would  readily  be  able  to  certify 
compliance  to  the  proposed 
requirements.  This  is  because  container 
manufacturers  already  certify 
compliance  with  NGV2,  which  is 
essentially  consistent  with  the  proposed 
requirements.  The  one  exception  is  the 
proposed  salt  spray  test.  The  agency 
requests  comments  about  the  leadtime. 
Does  one  year  provide  sufficient  time 
for  manufacturers  to  certify  compliance 
to  the  proposed  requirements?  Would 
the  addition  of  the  proposed  ^t  spray 
test  require  a  longer  leadtime  than  one 
year? 

In  the  meantime,  prior  to  the 
standard's  effective  date,  the  industry  is 
free  to  advertise  containers  as  meeting 
the  CNG  equipment  standard  that  wiU 
take  efiiect  in  one  year.  Manufacturers 
have  sought  to  achieve  early  complisice 


with  other  agen  zy  requirements  '  such 
as  those  relatin  ,  to  dynamic  side  impact 
protection  and  «ir  bags.  The  agency 
encourages  mailufacturers  to  seek,  to  the 
extent  feasible,  to  manufacture  their 
CNG  containerq  to  meet  these  new 
requirements  before  the  date  the 
standard  takes  i  fliect. 

K.  Benefits 

As  explained  earlier.  NHTSA 
anticipates  that  the  nimiber  of  CNG  fuel 
vehicles  will  in  Tease  greatly  in  the  near 
future,  in  Hght  i  if  directives  by  the 
Clinton  Admin:  Oration  and  legislation 
by  Congress  to  ( levelop  vehicles 
powered  by  cleaner  burning  fiiels.  This 
notice  will  enhance  the  safety  of  this 
growing  population  of  vehicles,  since 
CNG  container^  will  be  required  to 
comply  with  th^  tests  in  Standard  No. 
304.  The  necesaty  for  certifying 
compliance  wit}i  the  Federal 
requirements  will  provide  added 
assurance  that  the  containers  are  safe. 
The  benefits  of  |he  proposal  to  issue 
additional  requirements  applicable  to 
CNG  container^  are  to  provide 
assurances  of  the  structural  integrity  of 
the  CNG  containers.  The  agency  is 
adding  one  test  jnot  currenUy  part  of 
NGV2  (the  sah  ipray  test)  to  simulate 
environmental  roadway  conditions.  In 
addition,  by  hewing  to  minimize  any 
safety  concemsiassociated  with  CNG 
vehicles,  this  ni  le  should  result  in 
positive  enviroi  imental  impacts. 

L.  Costs 

For  six  of  the  seven  tests  proposed, 
there  would  be  no  additional  costs  of 
upgrading  current  containers  to  comply 
with  the  proposed  requirements,  since 
CNG  container  Manufacturers  already 
comply  with  N(  JV2.  Similarly,  there 
would  be  no  ad  iitional  compliance  test 
costs  for  these  a  ix  tests,  since  the 
manufacturers  i  lieady  meet  the  NGV2 
tests.  Testing  ai  d  container  costs  for 
these  six  tests  a  -e  estimated  to  range 
from  $13,800  td  $30,650  per  container 
size  and  type,  lihe  agency  does  not 
.  know  whether  existing  containers  can 
meet  the  proposed  salt  spray  test,  and 
what  costs  miMt  be  incurred  if  the 
I  meet  the  proposed 
estimates  that  the 
iner  cost  for  the  salt 

from  $1,220  to 
iting  and  container  cost 


containers  do 
test.  The  agen< 
testing  and  com 
spray  test  to 
$4,130.  Total  ti 


for  the  proposal  are  $15,020  to  $34,780. 


'  However,  the  agncy  einphasizes  that  a 
manufacturer  may  nM  certify  a  container  at  meeting 
the  equipment  stan<lard  until  the  standard  goes  into 
effect.  Under  the  staite,  a  certification  is  a  statement 
that  a  vehicle  or  itetfc  of  equipment  meets  all 
applicable  Federal  Motor  Vehicle  Standards  thai  are 
then  in  effect.  Then  Fore,  until  a  standard  is 
effective,  roanuiactu  rers  may  not  certify  compliance 
with  it 


The  agency  has  made  the  criteria  in 
some  of  the  tests  more  objective  than 
NGV2  by  changing  unacceptably 
subjective  and  broad  terms  to  more 
measurable  and  therefore  more  objective 
criteria. 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  not  reviewed  under  E.O  12866, 
"R^ulatory  Planning  and  Review  " 
This  action  has  been  determined  to  be 
"nonsignificant"  under  the  Department 
of  Transportation's  regulatory  policies 
and  procedures  NHTSA  has  estimated 
the  costs  of  the  amendments  in  a 
Preliminary  Regulatory  Evaluation 
(PRE)  which  has  been  placed  in  the 
docket  for  this  rulemaking  As  discussed 
in  that  document,  NHTSA  estimates  that 
total  testing  and  container  costs  for  this 
proposal  are  $15,020  to  $34,780  per 
container  size  and  type  The  agency 
believes  that  a  CNG  container  whidi 
meets  the  current  industry  standard, 
NGV2,  would  also  compfy  with  the 
requirements  of  this  proposal,  with  the 
exception  of  the  salt  spray  test 

B.  R^ulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effiects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act  Based 
upon  the  agency's  evaluation,  I  certify 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
six  of  the  seven  tests,  there  will  be  no 
small  business  impacts  since  the 
proposed  standards  are  already  being 
met.  Comments  are  requested  on  current 
compliance  with  the  salt  spray  test  and 
whether  this  would  have  small  business 
impacts.  Information  available  to  the 
agency  indicates  that  the  businesses 
manufecturing  CNG  fuel  containers  are 
not  small  businesses. 

C.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rulemaking 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  NHTSA  has  determined 
that  the  rule  would  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
No  state  has  adopted  requirements 
regulating  CNG  containers. 

D.  National  Environmental  Policy  Act 

In  accordance  with  the  national 
Environmental  Policy  Act  of  1969, 
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NHTSA  has  considered  the 
environmental  impacts  of  this  rule.  The 
agency  has  determined  that  this  rule 
would  have  no  adverse  impact  on  the 
quality  of  the  human  environment.  On 
the  contrary,  because  NHTSA 
anticipates  that  ensuring  the  safety  of 
CNG  vehicles  would  encourage  their 
use,  NHTSA  believes  that  the  rule 
would  have  positive  environmental 
impacts  since  CNG  vehicles  are 
expected  to  have  near-zero  evaporative 
emissions  and  the  potential  to  produce 
very  low  exhaust  emissions  as  well. 

E.  Civil  Justice  Reform 

The  proposal  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
.  forth  a  procedure  for  judicial  review  of 
final  rules  estabUshing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Public  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  bitt  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  thee  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 

Tments  in  a  concise  fasUon. 
a  conunenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 


proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  ftulher 
rulemaking  action.  The  NHTSA  will 
continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  d(K±et  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Incorporation  by  reference, 
Motor  vehicle  safety.  Motor  vehicles. 
Rubber  and  rubber  products.  Tires. 

In  consideration  of  the  foregoing,  the 
agency  proposes  to  amend  Standard  No. 
303;  Fuel  System  Integrity  of 
Compressed  Natural  Gas  Vehicles  and 
Standard  No.  304:  Compressed  Natural 
Gas  Fuel  Container  Integrity,  in  Title  49 
of  the  Code  of  Federal  Regulations  at 
Part  571  as  follows: 

PART571-{AMENDED1 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111,  30115. 
30117  and  30166;  delegation  of  authority  at 
49  PR  1.50. 

1571.303    [Amwidwf] 

2.  In  §  571.303,  S5  would  be  amended 
to  add  S5.3  through  S5.3.2  and  S5.4 
which  would  read  as  follows: 
•        •        •        •        • 

55. 3  Each  CNG  vehicle  shall  be 
permanently  labeled,  near  the  vehicle 
refueling  connection,  with  the 
information  specified  in  S5.3.1  and 
S5.3.2.  The  information  shall  be  visible 
during  refueling,  in  English,  and  in 
letters  and  numbers  that  are  not  less 
than  4,76  mm  (3/16  inch)  high. 

55.3.1  The  statement  "Maximum 

service  pressure kPa  ( 

psig)." 

55.3.2  The  statement  "See 
instructions  on  fuel  container  for 
inspection  and  service  life." 

55.4  When  a  motor  vehicle  is 
deUvered  to  the  first  purchaser  for 
purposes  other  than  resale,  the 
manufacturer  shall  provide  the 
purchaser  with  a  written  statement  of 


the  information  in  S5.3.1  and  S5.3.2  in 
the  owner's  manual,  or,  if  there  is  no 
owner's  manual,  on  a  one-page 
document  The  information  shall  be  in 
English  and  in  not  less  than  10  point 
type. 

•  *        •        •        • 
3.  Section  571.304.  Standard  No.  304; 

Compressed  Nataral  Gas  Fuel  Container 
Integrity,  would  be  amended  by  revising 
S7.4,  adding  S7.5  through  S7.ll, 
revising  S8.3.2  through  S8.3.4,  S8.3.6. 
and  S8.3.7,  and  adding  S8.5  through 
S8.11.3,  to  read  as  follows: 

§571.304   Standard  No.  304.  Compresswl 
natural  gas  fu«l  container  integrity. 

*  •        »        *        • 

S7.4.  Labeling.  Each  CNG  fiiel 
container  shall  be  permanently  labeled, 
within  30.5  cm  (12  inches)  of  the  end 
of  the  container  containing  the  outlet 
valve,  with  the  information  specified  in 
paragraphs  (a)  through  (h)  of  this 
section.  The  information  shall  be  in 
English  and  in  letters  and  numbers  that 
are  at  least  12.7  mm  (V2  inch)  high. 

(a)  The  statement:  "If  there  is  a 
question  about  the  proper  use, 
installation,  or  maintenance  of  this 

container,  contact ,•• 

inserting  the  CNG /ue/ container  ' 
manufacturer's  name,  address,  and 
telephone  number 

(b)  The  statement:  "Manufectured  in 

,"  inserting  the  month  and  year 

of  manufacture  of  the  CNG  fuel 
container. 

(c)  The  statement:  "Maximum  service 
pressure kPa, psig)." 

(d)  The  symbol  DOT,  constituting  a 
certification  by  the  CNG  container 
manufacturer  that  the  container 
comphes  with  all  requirements  of  this 
standard. 

(e)  The  container  designation  (e.g 
Type  1,  2,  3, 4). 

(f)  The  statement:  "CNG  Only." 

(g)  The  statement:  "This  container 
should  be  visually  inspected  after  a 
motor  vehicle  accident  or  fire  and  at 
least  every  36  months  fw  damage  and 
deterioration  in  accordance  with  the 
Compressed  Gas  Association  (CGA) 
guidelines  C-6  and  C-6.1  for  Type  1 
containers  and  C-6.2  for  Types  2, 3,  and 
4  containers." 

(h)  The  statement:  "Do  Not  Use  After 

__."  inserting  the  year  that  is 

the  15th  year  beginning  after  the  year  in 
which  the  container  is  manufactured. 
•       •       *       •       * 

57.5  Environmental  cycling  test. 
Each  CNG  fuel  container  shall  not  leak 
or  permanently  change  in  external 
configuration  or  dimensions,  when 
tested  in  accordance  with  S8.5. 

57.6  Charpy  impact  test.  Each  steel 
container  and  each  steel  liner  shall 
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comply  with  the  requirements  of  this 
section.  When  three  SxlO  mm 
specimens  of  a  steel  container  or  steel 
mat  an  tested  in  accordance  with 
S8.6— 

57.6.1  Each  specimen  shall  absorb 
not  less  than  80  J/cm^  before  breaking. 

57.6.2  The  average  of  the  amounts  of 
energy  absorbed  by  the  three  specimens 
before  breaking  shall  be  not  less  than 
100  J/cmz. 

57.7  Gunfire  teal.  Each  CNG  fuel 
container  shall  comply  with  this 
section.  When  a  container  is  tested  in 
accordance  with  S8.7,  no  piece 
exceeding  30  grams  in  mass  shall 
separate  from  the  container. 

57.8  Flaw  tolerance  test.  When 
tested  in  accordance  with  S8.8.  each 
Type  2.  Type  3,  and  Type  4  CNG  fuel 
container  shall  not  leak  or  permanently 
change  in  external  configuration  or 
dimensions.  In  addition,  the  cut  made 
in  accordance  with  S8.8  for  the  purpose 
of  this  test  shall  not  increase  in  length, 
width  or  depth  as  a  result  of  this  test. 

57.9  Pendulum  impact  test.  Each 
Type  2,  Type  3.  and  Type  4  CNG 
container  shall  not  leaik.  when  tested  in 
accordance  with  S8.9. 

57.10  Z?rop  tert.  Each  CNG  fuel 
container  shall  not  leak,  when  tested  in 
accordance  with  S8.10. 

57. 1 1  Road  salt  envimnmental  test. 
Each  CNG  fuel  container  shall  not  lc»k 
or  permanently  change  in  external 
configuration  or  dimensions,  when 
tested  in  accordance  with  S8.ll. 

•        •        •        •        * 

58.3.2  The  CNG  fiiel  container  is 
positioned  so  that,  its  longitudinal  axis 
is  horizontal.  Attach  three 
thermocouples  to  measure  temp>erature 
on  the  container's  bottom  side  along  a 
line  parallel  to  the  container 
longitudinal  centerline.  Attach  one  at 
the  midpoint  of  the  container,  and  one 
at  each  end  at  the  point  where  the  dome 
end  intersects  the  container  sidewall. 
Subject  the  entire  length  to  flame 
impingement,  except  that  the  flame 
shall  not  be  allowed  to  impinge  directly 
on  any  pressure  relief  device.  Shield  the 
pressure  reUef  device  with  a  metal  plate. 

58.3.3  If  the  test  container  is  165  cm 
(65  inches)  in  length  or  less,  place  it  in 
the  upright  position.  Attach  three 
thermocouples  to  measure  temperature 
on  the  container's  bottom  side  along  a 
line  which  intersects  the  container 
longitudinal  centerline.  Attach  one  at 
the  midpoint  of  the  bottom  of  the 
container,  and  one  each  at  the  point 
where  the  dome  end  intersects  the 
container  sidewall.  Subject  the 
container  to  total  fire  engulfinent  in  the 
vertical.  The  flame  shall  not  be  allowed 
to  impinge  directly  on  any  pressure 
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relief  device.  Fer  containers  equipped 
with  a  pressuret  relief  device  on  one  end, 
the  container  i^  positioned  with  the 
relief  device  oq  top.  For  containers 
equipped  with  pressure  relief  devices 
on  both  ends,  tie  bottom  pressure  relief 
device  shall  be  shielded  with  a  metal 
plate. 

S8.3.4    Hie  lowest  part  of  the 
container  is  sua  pended  at  a  distance 
above  the  fire  s  ich  that  the  container 
bottom  surface  :emperatures  specified 
in  S8.3.6  are  ac  lieved. 


The 


genera  tes 
ind' 


S8.3.6 
fuel  that 
between  850  • 
duration  of  the 
of  the  three 
S8.3.3. 

S8.3.7    The 
such  that  there 
for  at  least  20 
the  sides  of  thetfuel 
exposed  to  the 
the  fire  on  a  ho^zontal 
that  it  exceeds 

!)rojection  on  a 
east  20  cm  (8  i 
50  cm  (20  inches) 


ire  is  generated  by  any 
a  flame  temperature 
900  "C  for  the 

test,  as  verified  by  each 
the  mocouples  in  S8.3  2  or 


uel  specified  in  S8  3  6  is 
IS  sufficient  fuel  to  bum 
njinutes,  To  ensure  that 
container  are 
lame,  the  surface  area  of 

plane  is  such 
I  he  fuel  container 
lorizontal  plane  by  at 
i  iches)  but  not  more  than 


S8.5    Enviro  imental  cycling  test 
procedures. 

58.5.1  Adju  it  a  pass/fail  gauge  to  fit 
the  container  b  fore  the  test. 

58.5.2  Aftei  the  removal  of  any 
protective  coati  tig  or  temporary  coating 
such  as  oil  or  gi  ease,  a  CNG  fuel 
container  is  cy(  le  tested  as  follows: 

58.5.2.1  Pre  condition  the  container's 
interior  as  folio  ws:  Fill  container  */2  full 
with  water,  pressurize  container  to  1.0 
psi  with  hydro^n  sulfide,  increase 
pressure  to  50  j  si  with  carbon  dioxide, 
then  increase  p  essure  to  67  percent  of 
the  service  pre:  sure  with  automotive 
grade  natural  gi  s.  Maintain  the  pressure 
at  room  temper  iture  for  15  days,  then 
increase  the  ro<  m  temperature  to  60  "C 
(140  *F)  and  ho  d  for  15  days. 
Depressurize  th  9  container,  drain  and 
dry.  Add  an  am  ount  of  compressor  oil 
sufficient  to  coi  t  the  interior  surfaces  of 
the  container.  P  ressurize  to  67  percent 
of  the  service  pressure  using  automotive 
grade  natural  gas  and  hold  for  15  days 

at  60  °C  (140  "F)  room  temperature. 
Depressurize  tl^  container. 

58.5.2.2  Cbsdition  the  container  for 
48  hours  at  zerd  pressure,  60  "C  (140  "F) 
and  95  percent  telatlve  humidity.  To 
obtain  the  specified  temperature  and 
relative  humidity,  spray  with  a  fine 
spray  or  mist  ofiwater  at  60  "C  (140  'F) 
in  a  chamber  hdld  at  60  "C  (140  "F). 

S.8.5.2.3    Fo*  5,000  cycles  at  60  "C 
(140  "F]  and  95  bercent  relative 
humidity,  hydri  tstratically  pressurize 
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the  container  fitnn  (1)  a  level  not  more 
than  10  percent  of  the  service  pressure 
to  (2)  125  percent  of  the  service 
pressure. 

58.5.2.4  Stabilize  at  zero  pressure 
and  ambient  conditions. 

58.5.2.5  For  5.000  cycles  at     40  'C 
(-40  '¥).  hydrostatically  pressurize  the 
container  from  (1)  a  level  not  more  'han 
10  percent  of  the  service  pressure  to  (2 
the  service  pressure 

58.5.2.6  The  cycling  rate  does  not 
exceed  10  cycles  per  mmute 

S8.5.3    Determine  that  the  container 
has  not  leaked  or  permanently  changed 
in  external  configuration  or  dimension 
With  respect  to  changes  in  the 
contamer's  external  configuration  or 
dimension,  adjust  a  pass/fail  gauge  to  fit 
the  container.  Compare  the 
measurement  with  the  one  in  S8  5  1 

58.6  Charpy  impact  test  procedures 
S8  6  1    Cut  one  set  of  three 

longitudinal  5X10  mm  Charpy  Vee 
notch  specimens  from  one  contamer  or 
liner  Eadi  specimen  is  then  tested  at 

40"  C  ( -  40»  F)  in  accordance  with  the 
Methods  for  Notched  Bar  Impact  Testing 
ofMetalhc  Materials,  ASTM  E  23 

58.7  Gun  fire  test  procedures  A 
container  is  pressurized  with  mtrogen 
or  air  to  service  pressure  The  container 
is  then  impacted  by  a  0.30  cabber 
armor-pierdng  projectile  havmg  a 
muzzle  velocity  of  853  meter/second 
(2,800  feet/second)  The  container  is 
positioned  so  that  the  projectile  impact 
point  is  in  the  container  sidewall,  with 
the  trajectory  passing  throu^  the 
container  longitudinal  centerlme  at  an 
angle  of  45  degrees  and  exiting  through 
the  opponte  sidewall  The  distance 
from  the  muzzle  to  the  test  container  is 
46  m  (50  yards) 

58.8  Flaw  tolerance  test  procedures 

58.8.1  Adjust  a  pass/fail  gauge  to  fit 
the  container  before  the  test 

58.8.2  Make  a  25  4  mm  (1  inch)  long 
longitudinal  cut  into  the  outer  wall  of  a 
CNG  test  container  at  its  midlength  The 
cut's  depth  is  0.75  mm  (0.030  inch)  and 
width  is  0  75  mm. 

58.8.3  For  1 ,5000  cycles  at  ambient 
temperature,  hydrostatically  pressurize 
the  container  from  (1)  a  level  not  more 
than  10  percent  of  the  service  pressure 
to  (2)  the  service  pressure 

58.8.4  Determine  that  the  container 
has  not  leaked  or  permanently  changed 
in  external  configuration  or  dimension 
With  respect  to  changes  m  the 
container's  external  configuration  or 
dimension,  adjust  a  pass/fail  gauge  to  fit 
the  container.  Compare  the 
measurement  with  the  one  in  S8  5  1  or 
S8.81. 

58.9  Pendulum  impact  test 
procedures 


58.9.1  The  contain^'  is  empty  and  at 
21  »C  (70  "F). 

58.9.2  A  pendulum  impact  testing 
fixtiu-e  is  used  for  the  test.  The  impact 
body  is  a  steel  pyramid  with  equilateral 
triangle  faces  and  a  square  base.  The 
summit  and  the  edges  of  the  pyramid 
are  rounded  to  a  radius  of  3  mm  (0,12 
inch).  The  center  of  percussion  of  the 
pendulum  coincides  with  the  center  of 
gravity  of  the  pyramid!  The  center's 
distance  from  the  axis  of  rotation  of  the 
pendulum  is  1  meter  (40  inches).  The 
total  mass  of  the  pendulum  referred  to 
its  center  of  percussion  is  15  kg  (33 
pounds).  The  energy  of  the  pendulum  at 
the  moment  of  impact  is  not  less  than 
30  Nm  (22.1  ft-lbf). 

58.9.3  During  the  test,  the  container 
is  held  in  position  by  the  end  bosses  or 
by  the  mounting  brackets. 

58.9.4  The  impact  body  strikes  the 
test  container  at  any  point  and  any  angle 
on  the  container. 

58.9.5  For  1 .500  cycles  at  ambient 
temperature,  hydrostatically  pressurize 
the  container  from  (1)  a  level  not  more 
than  10  percent  of  the  service  pressure 
to  (2)  the  service  pressure. 

58.9.6  Determine  that  the  container 
has  not  leaked. 

S8.10    Drop  test  procedures. 

58.10.1  The  container  is  drop  tested 
at  ambient  temperature  vnthout  internal 
pressurization  or  attached  valves.  The 
container  is  held  in  a  horizontal 
position  with  the  bottom  3.05  meters  (10 
feet)  above  the  surface  onto  which  it  is 
dropped.  The  surface  is  a  smooth, 
horizontal  concrete  pad  orllooring  that 
is  4  inches  thick. 

58.10.2  For  5,000  cycles  at  ambient 
temperature,  hydrostatically  pressurize 
the  container  from  (1)  a  level  not  more 
than  10  percent  of  the  service  pressure 
to  (2)  125  percent  of  the  service 
pressure,  and  then  for  13.000  cycles 
from  (1)  a  level  not  more  than  10 
percent  of  the  service  pressure  to  (2)  the 
service  pressure. 

58.10.3  Determine  that  the  container 
has  not  leaked. 

S8.1 1    Road  salt  environmental  test 
procedures. 

38.11. 1  Adjust  a  pass/fail  gauge  to 
fit  the  container  before  the  test. 

58.11. 2  A  CNG  fuel  container,  free 
of  any  protective  coating,  is  cycle  tested 
as  follows: 

S8.11.2.1    Subject  the  container  to  a 
salt  spray  (fog)  test  in  accordance  with 
ASTM  B-1 17-73.  "Method  of  Salt  Spray 
(Fog)  Testing,"  for  240  hours  Consisting 
of  ten  successive  24  hour  periods. 
During  each  period,  the  container  shall 
be  mounted  in  the  middle  of  the 
chamber  and  exposed  for  23  hours  to 
the  salt  spray.  The  spray  is  not  activated 
during  the  24th  hour. 


58.11.2.2  For  5,000  cycles  at 
ambient  conditions,  hydrostatically 
pressurize  the  container  bom  (1)  a  level 
not  more  than  10  percent  of  the  service 
pressure  to  (2)  125  percent  of  the  service 
pressure. 

58.11.2.3  Stabilize  at  zero  pressure 
and  ambient  conditions. 

58. 11.2.4  For  5,000  cycles  at -40*  C 
(-40"  F),  hydrostatically  pressurize  the 
container  from  (1)  a  level  not  more  than 
10  percent  of  the  service  pressure  to  (2) 
the  service  pressure. 

58.11. 2.5  The  cycling  rate  does  not 
exceed  10  cycles  per  minute. 

SB .  1 1 . 3    Determine  that  the  container 
has  not  leaked  or  permanently  changed 
in  external  configuration  or  dimension. 
With  respect  to  changes  in  the 
container's  external  configuration  or 
dimension,  adjust  a  pass/fail  gauge  to  fit 
the  container.  Compare  the 
measuftment  with  the  one  in  S8. 11.1. 

Issued  on:  December  9, 1994. 
Bany  Fetrice, 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 
RIN  1018-AC96 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Four  Plants  From  Vernal 
Pools  and  Mesic  Areas  in  Northern 
Califomia 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  endangered  status 
pursuant  to  the  Endangered  Species  Act 
of  1973.  as  amended  (Act)  for  four 
plants:  Lasthenia  conjugens  (Contra 
Costa  goldfields),  Navarretia 
leucocephala  ssp.  pauciflora  (few- 
flowered  navarretia),  Navarretia    ' 
leucocephala  ssp.  plieantha  (many- 
flowered  navarretia),  and  Parvisedum 
leiocarpum  (Lake  County  stonecrop). 
Tliese  species  grow  in  and  around  the 
margins  of  vernal  pools  and  in 
seasonally  wet  areas  in  northern 
Califomia.  Habitat  loss  and  degradation 
imperil  the  continued  existence  of  these 
plants.  This  proposal,  iTmade  final, 
would  implement  the  protection  of  the 
Act  for  these  plants. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  February  17, 


1995.  Public  hearing  requests  must  be 
received  by  February  2, 1995. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  2800  Cottage  Way, 
Room  E-1803.  Sacramento.  Califomia 
95825-1846.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  tNFORMATKM  CONTACT: 
Kenneth  W.  Fuller  (see  ADDRESSES)  at 
916/978-4866. 

SUPPt.EMEWTARY  rNFORMATION: 
Background 

Lasthenia  conjugens  was  described 
from  specimen  collected  near  Antioch 
in  Contra  Costa  County.  Califomia 
(Greene  1888).  Hall  (1914)  included  the 
taxon  within  Baeha  fremontii,  however, 
Ferris  (1958)  later  recognized  this 
material  as  B.  fremontii  var.  conjugen^. 
Omduff  (1966)  submerged  the  genus 
Baeria  under  Lasthenia  and  recognized 
the  specific  rank  of  Lasthenia 
conjugens. 

Lasthenia  conjugens  is  a  showy  spring 
annual  in  the  aster  family  (Asteraceae) 
that  grows  10  to  30  centimeters  (cm)  (4 
to  12  inches  (in))  tall  and  is  usually 
branched.  The  leaves  are  opposite,  light 
green,  and  usually  have  a  feather-Kke 
arrangement  with  narrow  clefts 
extending  more  than  halfway  toward  the 
stem.  The  flowers  are  found  in  terminal 
yellow  heads.  The  phyllaries  are  one- 
third  to  one-half  fused;  the  achenes  are 
less  than  1.5  millimeters  (mm)  (0.06  in) 
long  and  always  lack  a  pappus.  L. 
conjugens  flowers  from  March  to  June. 
The  partially  fused  phyllaries  and  the 
lack  of  a  pappus  distinguish  this  species 
from  L.  fremontii  and  L.  burkei.  whidi 
it  otherwise  closely  resembles. 

Habitat  for  Lasthenia  conjugens 
consists  of  vernal  pools  in  open  grassy 
areas  in  woodland  and  valley  grassland 
communities  at  elevations  of  1  to  445 
meters  (m)  (3  to  1,460  feet  (ft)). 
Historically  found  in  such  habitats  in 
Alameda,  Contra  Costa.  Mendocino, 
Santa  Barbara.  Santa  Clara,  Napa,  and 
Solano  Counties,  Califomia,  this  species 
is  now  apparently  restricted  to  five 
localized  populations  in  Napa  and 
Solano  Counties  (Califomia  Native  Plant 
Society  (CNPS)  1978).  One  population  is 
located  on  Travis  Air  Force  Base,  Solano 
County.  California.  All  other 
populations  are  on  private  lands. 

The  type  specimen  for  Navarretia 
pauciflora  was  collected  trom  a  playa  8 
kilometers  (km)  (5  miles  (mi))  north  of 
Lower  Lake,  Lake  County.  California 
(Mason  1946).  Day  (1993)  revised  the 
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treatment  of  Navamtia  and  reduced  N. 
pauciflora  to  a  subspecies  of  N. 
leucocephaJa.  More  than  a  dozen 
species  of  Navorretia  occur  in  die 
region,  including  sever^  restricted  to 
vernal  pools.  Five  subspecies  of 
Navarretia  ieucocephala  are  currently 
recognized  (Day  1993),  two  of  which 
may  hybridize  with  N.  Ieucocephala 
ssp.  pauciflora  (Alva  Day,  Califonua 
Academy  of  Sciences,  pers.  comm. 
1993).  These  two  subspecies,  N. 
Ieucocephala  ssp.  bakeri  and  N. 
Ieucocephala  ssp.  plieantha.  diSisr  from 
N.  Ieucocephala  ssp.  pauciflora  in 
stature,  degree  of  hairiness,  or  size, 
niunber,  or  lobing  Qf  floral  parts.  The 
species  that  are  being  proposed  for 
Usting  are  not  hybrids. 

Navarretia  Ieucocephala  ssp. 
pauciflora  is  a  prostrate,  spreading,  and 
much-branched  annual  herb  in  the 
phlox  family  (Polemoniaceae).  This 

Elant  grows  1  to  4  cm  (0.4  to  1.6  in)  in 
eight.  The  nearly  hairless  leaves  are 
linear  and  entire,  or  parted  into  a  few 
linear  lobes,  and  1  to  2.5  cm  (0.4  to  1.0 
in)  long.  The  inflorescence  is  a  head  of 
2  to  15  blue  or  white  (fading  to  blue) 
flowers.  A  few  spiny.  leaf-lUce  bracts 
below  each  head  extend  out  1.5  to  3 
times  the  radius  of  the  head;  bracts 
within  the  head  are  shorter.  The  funnel- 
shaped  corollas  are  5  to  7  mm  (0.2  to  0.3 
in)  long  with  five  lobes  1.5  mm  (0.06  in) 
long.  Each  corolla  lobe  has  a  single 
un^anched  vein.  The  stigma  has  two 
minute  lobes.  N.  Ieucocephala  ssp. 
pauciflora  flowers  May  to  June. 

Navarretia  Ieucocephala  ssp. 
pauciflora  is  foimd  growing  in  volcanic 
ash  substrate,  clay  pan  vernal  pools  in 
chaparral,  grassland,  or  mixed 
coniferous  forest  in  southern  Lake  and 
Napa  Counties.  The  subspecies  has  an 
elevation  range  of  450  to  850  m  (1,400 
to  2.800  ft)  over  a  50  square  kilometer 
(sq  km)  (20  square  mile  (sq  mi))  area. 
Historically,  N.  Ieucocephala  ssp. 
pauciflora  was  known  from  nine  sites  in 
Napa  and  Lake  Counties.  The 
subspecies  has  become  extirpated  from 
six  historic  localities  (CNPS  1990a).  The 
three  extant  populations  occur  on 
private  lands. 

Navarretia  plieantha  was  described 
from  the  margin  of  Bogg's  Lake  in  L.ake 
County,  California  (Mason  1946).  Day 
(1993)  revised  the  treatment  of 
Navarretia  and  reduced  the  taxon  to  a 
subspecies  of  N.  Ieucocephala.  N. 
Ieucocephala  ssp.  plieantha  is 
distinguished  from  Navarretia 
Ieucocephala  ssp.  pauciflora  by  its  more 
numerous  flowering  heads  (20  to  50 
flowers  versus  2  to  15),  and  in  having 
three  or  more  pairs  of  outer  bracts  with 
the  bract  lobes  being  forked  or  three- 
four  branched  from  the  base.  It  is 


distinguished  from  other-congeners  in 
the  region  by  stature,  degree  of 
hairiness,  or  sixe,  number,  or  lobing  of 
floral  parts,      j 

Navarretia  Isficocephala  ssp. 
plieantha  is  a  prostrate  annud  herb  in 
the  phlox  famik  (Polemoniaceae)  that 
forms  a  mat  5  tb  20  cm  (2  to  8  in)  wide. 
The  leaves  are  S  to  4  cm  (1  to  1.6  in) 
long  and  linear  or  with  a  few  widely  ^ 
spaced  linear  l4bes.  The  inflorescence  is 
a  head  compos^  of  20  to  50  white  or 
blue  flowers.  Eich  head  is  1.5  to  2  cm 
(0.6  to  0.8  in)  aposs  and  is  subtended 
by  3  to  4  leaf-like  bracts  that  are  simple- 
pinnate  or  compound-pinnate  and 
extend  out  1  toj2  times  the  radius  of  the 
head.  The  brac^  within  the  head  are 
shorter.  The  fuftnel-shaped  corolla  is  5 
to  6  mm  (0.2  tOfO.24  in)  long  with  five 
lobes  each  2  mil  (0.7  in)  long.  The 
stigma  is  two-cleft  or  entire.  N. 
Ieucocephala  s$p.  plieantha  flowers  in 
May  and  June,  j 

Navarretia  Ieucocephala  ssp. 
plieantha  is  found  in  dry  meadows, 
along  the  margins  of  volcanic  ash 
substrate  vema|  pools  and  lakes,  and  in 
op>en,  wet  ground  in  forest  openings.  It 
has  an  elevatioli  range  of  700  to  915  m 
(2,300  to  3,000  R)  over  a  1,000  sq  km 
(390  sq  mi)  arei.  N.  Ieucocephala  ssp. 
plieantha  is  hiaorically  known  bom 
seven  locations  in  Lake  and  Sonoma 
Counties,  California.  One  of  the  historic 
populations  in  Bonoma  County  has  not 
been  seen  in  3^  years  and  is  considered 
potentially  extiipated  (CNPS  19a7). 
Four  populaticot  locahties  are  found  in 
Lake  Coimty.^e  population  is 
protected  on  Tfte  Nature  Conservancy 
preserve  at  Bogg's  Lake,  llie  remaining 
three  extant  peculations  are  on  private 
lands.  ] 

Parvisedum  ^iocarpum  was 
described  from  €.5  mi.  north  of  Lower 
Lake,  Lake  Coupty,  CaUfomia,  as 
Sedella  leiocarba  (Sharsmitb  1940). 
Clausen  (1946)  subsequently  reassigned 
the  taxon  to  Parvisedum  leiocarpum. 
Two  similar  species  occur  within  the 
range  of  P.  leioiarpum.  P.  pentandrum 
differs  in  havinc  shorter  petals,  top- 
shaped  flowersi  and  carpels  with 
glandular  bumps  on  the  surfaces. 
Crassula  conna  ta  differs  in  having  only 
one^o  a  few,  four-petaled  flowers  above 
each  leaf  base,  <  vhich  are  not  arranged 
in  definite  cym  !S. 

Parvisedum  tpiocarpum  is  a  very  low, 
erect  to  spreadihg,  annual  in  the 
stonecrop  famil  y  (Crassulaceae)  with 
reddish  stems  ;  to  5  cm  (1  to  2  in)  tall 
The  fleshy,  succulent  leaves  are  oblong, 
4  to  5  mm  (O.ielto  0.19  in)  long,  and  fall 
off  the  stem  by  lowering  time.  The 
inflorescence  ia  a  cyme  of  campanulate 
yellow  flowers  hat  are  crowded  on  the 
curving  floweri  ig  stems  in  two  rows 


The  five  petals  are  3  to  3.5  mm  (0  12  to 
0.14  in)  long  with  large,  club-sha|}ed  red 
nectaries.  The  five  carpels  have  smooth 
surfaces.  P  leiocarpum  flowers  in  April 
and  May 

Parvisedum  leiocarpum  is  foimd  on 
volcanic  substrate  in  areas  of  impeded 
drainage,  such  as  in  and  along  the 
margins  of  vernal  pools  and  depressions 
in  bedrock.  The  historic  range  of  the 
species  encompasses  six  collection 
localities  within  a  16  km  (10  mi)  radius 
bom  Siegler  Springs  near  Lower  Lake 
Lake  County,  California  (California 
Department  of  Fish  and  Game  (CDFG) 
1991b).  Elevations  of  occurrence  range 
from  365  to  790  m  (1.300  to  2,600  ft) 
P.  leiocarpum  has  apparently  been 
destroyed  at  three  sites  within  this  area 
(CDFG  1991b,  CNPS  1990b).  The  extant 
site  populations  of  P  leiocarpum  cover 
a  total  area  of  less  than  1 .2  hectares  (ha) 
(3  acres  (ac)).  All  populations  occur  on 
private  lands;  none  are  protected. 

Previous  Service  Actions 

Federal  government  actions  on  these 
four  plants  began  as  a  result  of  section 
12  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  which  directed  the  Secretary  of 
the  Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9 
1975,  and  included  Lasthenia  conjugerts 
as  threatened;  and  Navarretia  pauciflora 
(now  known  as  Navarretia  Ieucocephala 
ssp.  pauciflora),  Navarretia  plieantha 
(now  known  as  Navarretia  Ieucocephala 
ssp.  plieantha),  and  Parvisedum 
leiocarpum  as  endangered.  The  Service 
published  a  notice  in  the  July  1, 1975 
Federal  Registo-  (40  FR  27823)  of  its 
acceptance  of  the  report  of  the 
Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(c)(2) 
(petition  provisions  are  now  found  in 
section  4(b)(3)  of  the  Act)  and  its 
intention  thereby  to  review  the  status  of 
the  plant  taxa  named  therein  The  above 
four  taxa  were  included  in  the  July  1 
1975,  notice..  On  June  16, 1976  the 
Service  published  a  proposal  in  the 
Federal  Register  (42  FR  24523)  to 
determine  approximately  1,700  vascular 
plant  species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data  received 
by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
No.  94-51  and  the  July  1, 1975.  Federal 
Register  publication.  Navarretia 
pauciflora  and  Navarretia  plieantha 
were  included  in  the  June  16, 1976, 
Federal  Register  document.  General 
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comments  received  in  relation  to  the 
1976  proposal  were  summarized  in  an 
April  26. 1978,  Federal  Register 

pubhcation  (43  FR  17909). 

The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  In  the  December  ID. 
1979,  Federal  Register  (44  FR  70796), 
the  Service  published  a  notice  of 
withdrawal  of  the  Jime  6, 1976. 
pn^iosal,  along  with  four  other 
projposals  that  had  expired.    ' 

Ine  Service  published  an  updated 
notice  of  review  for  plants  on  December 
15, 1980  (45  FR  82480).  This  notice 
included  Lasthenkx  conjugens, 
Navarretia  pauciflora,  Nmarretia 
plieaittha,  and  Parrisedum  leiocarpum 
as  category  1  candidates  fcH-  Federal 
listing.  Category  1  taxa  are  those  for 
which  the  Service  has  on  file  substantial 
information  on  biological  vulnerabiUty 
and  threats  to  support  preparation  of 
listing  propmals.  On  November  28, 
1983,  me  Service  published  a 
supplement  to  the  Notice  of  Review  (48 
FR  39526).  Tliis  supplemmt  changed 
Lasthenia  confugens,  Mnvrrefia 
plieantha,  Navarretia  pauciflora,  and 
Parvisedum  leiocarpum  from  category  1 
to  category  2  candidates.  Category  2  taxa 
are  those  for  which  data  in  the  Service's 
possession  indicate  listing  is  possibly 
appropriate,  but  for  \i^ch  substantial 
data  on  Inological  vufaierabifity  and 
threats  are  not  currently  known  or  on 
file  to  support  proposed  rules. 

The  plant  notice  was  revised  on 
September  27. 1985  (50  FR  39526). 
Lasthenia  conjugens,  Navarretia 
pauciflora,  Navarretia  plieantha,  and 
Parvisedum  leiocarpum  were  included 
as  category  2  candidates.  Another 
revision  of  the  plant  notice  was 
publi^ed  on  February  21, 1990  (55  FR 
6184).  In  this  revision  Lasthenia 
conjugens,  Navarretia  plieantha,  and 
Parvisedum  leiocarpum  were  elevated 
to  category  1  candidates.  Navarretia 
pauciflora  was  retained  as  a  category  2 
candidate.  Since  the  publication  of  that 
notice,  the  Service  has  received 
additional  information  on  the  status  of 
Navarretia  Ieucocephala  ssp.  pauciflora 
that  supports  the  proposed  listing  of  this 
species.  The  September  30, 1993,  plant 
notice  of  review  (58  FR  51144)  included 
all  four  plant  taxa  as  category  1 
candidates. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act,  as  amended  in  1962, 
requires  the  Secretary  to  make  certain 
findings  or  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1) 
of  the  1982  amendments  further 
requires  that  all  petitions  pending  on 


October  13. 1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  This 
was  the  case  lot  Lasthenia  coajugerts, 
Navarretia  pauciflora,  Navarretia 
pliean^a,  and  Ptunsedum  leiocarpum 
because  the  1975  Smithsonian  report 
had  been  accepted  as  a  petition.  On 
October  13, 1982,  the  Service  fotmd  thMt 
the  petitioned  listing  of  these  species 
was  warranted,  but  precluded  by  other 
pending  listing  actions,  in  accordance 
witii  sec;tion  4(bK3)(B)(iii)  of  the  Act: 
notification  of  this  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of  1983 
throu^  1993.  Publication  of  this 
proposal  constitutes  the  final  finding  for 
the  petitioned  action. 

Summaty  of  Factors  Affecting  the 

Section  4  irfthe  Act  (16  U.S.C.  1533) 
and  regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  fm  adding  species  to  the 
Federal  lists  of  endangered  and 
threatened  species.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(aMl). 
These  fectors  and  their  application  to 
Lasthenia  conjugens  OmdufiT  (Contra 
Costa  goldfields),  Navarretia 
Ieucocephala  Benth.  ssp.  pauciflora  (H. 
Mason)  Day  (few-flowered  navarretia). 
Navarretia  Ieucocephala  Benth.  ssp. 
plieantha  (H.  Mason)  Day  (many- 
flowered  r.avarTetia),  and  Parvisedum 
leiocarpum  (H.  Sharsm.)  R.T.  Clausen 
(Lake  County  stonecrop)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Their  Habitat  or  Range 

The  primary  threats  to  Lasthenia 
conjugens,  Navarretia  Ieucocephala  ssp. 
pauciflora,  Navarretia  Ieucocephala  ssp. 
plieantha,  and  Parvisedum  leiocarpum 
consist  of  activities  that  result  in  the 
destruction  of  the  plants  or  hydrologic 
changes  in  their  vernal  pool  habitats. 
Such  activities  include  urbanization, 
industrial  development,  agricultural 
land  conversion,  off-highway  vehicle 
use,  horseback  riding,  trampling  by 
grazing  cattle,  and  roed  widening. 
Damage  ot  destruction  of  vernal  pool 
habitat  happens  quickly  and  easily  due 
to  the  extremely  friable  nature  of  the 
soil  and  the  dependency  of  the  pool 
upon  an  intact  durapan  or  impermeable 
subsurface  soil  layer. 

Lasthenia  conjugens  is  no  Imtger 
found  in  five  of  the  seven  counties  in 
wdiidi  it  histMically  occurred 


Agricultural  land  conversion, 
urbanization,  and  associated 
developments  have  extirpated 
populations  of  this  species  in  Alameda. 
Contra  Costa.  Santa  Clara,  and  Santa 
Barbara  Counties  (CNDDB  1993,  CNPS 
1978).  Agricultural  land  conversion  has 
extirpated  one  additional  population  of 
L  conjugens  in  Napa  County  (CNDDB 
1993).  Widening  and  strai^tening  of 
Ledgewood  Creek  north  of  Cordelia 
Road  in  Solano  County  by  the  U.  S. 
Army  Corps  of  Engineers  eliminated  a 
large  amount  of  habitat  and  plants  of  L 
conjugens  (Aim  Howald,  CDFG.  pers. 
comm..  1993).  Urbanization  threatens  a 
population  of  L  conjugens  in  Napa 
County  (CNDDB  1993;  Jake  Ruygut. 
CNPS,  in.  litt.,  1993).  Off-highway 
vehicle  traffic  has  adversely  impacted 
this  same  populatitm  (CNDDB  1993). 
Industrial  development  threatens  a 
populati<Mi  of  L  conjugens  in  Solano 
County  (CNDDB  1993). 

Navarretia  Ieucocephala  ssp. 
pauciflora  has  disappeared  at  over  50 
percent  of  the  sites  from  whidi  it 
historically  occurred.  Extant 
populations  continue  to  decline  due  to 
anthropogenic  activities.  Two 
population  sites  have  been  adversely 
affected  by  drainage  or.  in  one  case,  by 
the  attempt  to  create  a  more  permanent 
water  source  (CDFG  1989b).  One 
partially  drained  site.  Manning  Flat  in 
Lake  County,  has  experienced 
significant  accelerated  soil  erosion, 
reducing  the  amount  of  available  habitat 
and  the  plant  population  (McCarten 
1985;  CDFG  1989b).  Off-highway 
vehicle  use  has  damaged  several 
population  sites  in  Lake  County  (CDFG 
1989b;  CNDDB  1993).  Agricultural  land 
conversion  to  a  rice  field  adversely 
affiected  another  population  site  in  Lake 
County  (CDFG  1989b).  Pond 
construction  for  cattle  watering  partially 
destroyed  the  population  of  N. 
Ieucocephala  ssp.  pauciflora  at  Ely  Flat 
in  Lake  County  and  severely  altered  the 
hydrology  of  its  habitat  (CDFG  1989b). 
Agricultural  land  conversion  threatens 
this  same  population  (CDFG  1989b: 
CNPS  1990a). 

Navarretia  Ieucocephala  ssp. 
plieantha  has  apparently  been 
extirpated  at  one  population  site  in 
Sonoma  County.  This  area  has  been 
severely  impacted  by  horseback  riding, 
feral  pigs  (5us  scrofa),  and  a  tree 
eradication  program  (CNDDB  1993;  John 
Herrick.  CNPS.  pers.  comm.,  1993).  Off- 
highway  vehicle  use  has  resulted  in  the 
destruction  of  plants  and  habitat  of  this 
subspecies  at  one  location  in  Sonoma 
County,  and  at  four  population  sites  in 
Lake  County  (CDFG  1991a). 
Urbanization  threatens  one  population 
site  in  Lake  County  and  the  extant 
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population  site  in  Sonoma  County 
(CNDDB  1993).  Attempted  drainage  of  a 
pool  in  Lake  Coimty  containing 
Navaireda  leucocephala  ssp.  plieantha 
has  resulted  in  the  invasion  of  two 
competitive  weeds,  Centaurea 
solstitialis  and  Taeniathenim  caput- 
medusa  (CNDDB  1993). 

Parvisedum  leiocarpum  has  been 
extirpated  from  50  percent  of  its  historic 
popiilation  sites.  Attempted  drainage 
has  altered  the  hydrology  of  two  of  the 
three  remaining  vernal  pools  containing 
populations  of  this  plant  (CMPS  1990b). 
Drainage  attempts  at  one  of  the  sites 
resulted  in  severe  erosion  and  a 
reduction  of  habitat  and  plant  numbers 
(CNPS  1990b).  Widening  of  Highway  29 
by  California  Department  of 
'ntmsportation  also  threatens  to  impact 
this  population  (CNPS  1990b).  Discing 
has  occurred  at  the  third  population  site 
(CNDDB  1993).  All  population  localities 
occur  on  privately  owned.  Oat  land  next 
to  major  roads.  This  makes  them 
vulnerable  to  urban  development  and 
agricultural  land  conversion  (CDFG 
1989a.  CNPS  1990b).  Off-highway 
vehicle  use  has  occurred  at  two  of  the 
three  P.  leiocarpum  population  sites 
(CNDDB  1993,  CNPS  1990b). 

Population  sites  for  each  of  the  four 
species  are  impacted  by  trampling  firom 
grazing  cattle  and  by  feral  pigs. 
Trampling  by  livestock  threatens  all 
populations  of  Parvisedum  leiocarpum 
(CDFG  1989a). 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Due  to  the  localized  and  limited 
distribution  of  Lasthenia  conjugens, 
Navarretia  leucocephala  ssp.  pauciflora, 
Navarretia  leucocephala  ssp.  plieantha, 
and  Parvisedum  leiocarpum, 
indiscriminate  collecting  of  plants  could 
seriously  affect  these  species. 
Overutilization  is  not  known  to  occur  at 
this  time. 

C.  Disease  or  Predation 

Not  known  to  be  applicable. 

D.  The  Inadequacy  of  Existing 
Regulatory  ^4echanisms 

The  State  of  California  Fish  and  Game 
Commission  has  listed  Parvisedum 
leiocarpum  and  Navarretia  plieantha 
(now  Imown  as  Navarretia  leucocephala 
ssp.  plieantha)  as  endangered  species 
under  the  California  Endangered 
Species  Act  (Chapter  1.5  Section  2050  et 
seq.  of  the  California  Fish  and  Game 
Code  and  Title  14  California  Code  of 
Regulations  670.2 ).  The  California  Fish 
and  Game  Commission  also  has  listed 
Navarretia  pauciflora  (now  known  as 
Navarretia  leucocephala  ssp. 


landowner  that 
grows  on  his  or 


pauciflora)  as  tb  ^eatened.  Listing  by  the 
State  of  California  requires  individuals 
to  obtain  a  memorandum  of 
imderstanding  With  the  CDFG  to  possess 
or  "take"  a  listed  species.  Although  the 
"take"  of  State-listed  plants  is 
prohibited  (Calipmia  Native  Plant 
Protection  Act,  chapter  10  Section  1908 
and  California  Etidangered  Species  Act, 
Chapter  1.5  Section  2080),  State  law 
exempts  the  takihg  of  such  plants  via 
habitat  modificaiion  or  land  use  changes 
by  the  owner.  Aj|ter  CDFG  notifieis  a 
State-listed  plant 
er  property.  State  law 
requires  that  theiland  owner  notify  the 
agency  "at  least  10  days  in  advance  of 
changing  the  lain  use  to  allow  salvage 
of  such  a  plant"  INative  Plant  Protection 
Act.  Chapter  10  Section  1913). 

The  California  Environmental  Quality 
Act  ((CEQA)  Public  Resources  Code 
Sections  21000-^1177)  requires  a  full 
disclosure  of  thd  potential 
environmental  impacts  of  proposed 
projects.  The  pruilic  agency  with 
primary  authoriw  or  jurisdiction  over 
the  project  is  designated  as  the  lead 
agency,  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
QIQA  Guidelines,  as  amended,  requires 
a  findingt)f  sigmficance  if  a  project  has 
the  potential  to  ^reduce  the  number  or 
restrict  the  range  of  a  rare  or  endangered 
plant  or  animal.7  Species  that  are 
eligible  for  listiiig  as  rare,  threatened,  or 
endangered,  butjare  not  so  listed,  are 
given  the  same  protection  as  those 
species  that  arel>fficially  listed  with  the 
^ate  or  Federal  governments.  Once 
significant  effects  are  identified,  the 
lead  agency  has  ^e  option  to  require 
mitigation  for  effects  through  changes  in 
the  project  or  to  decide  that  overriding 
considerations  make  mitigation 
infeasible  (CEQA  Section  21002).  In  the 
latter  case,  projsts  may  be  approved 
that  cause  signilcant  environmental 
damage,  such  asj  destruction  of 
endangered  species.  Protection  of  listed 
species  through  CEQA  is,  therefore, 
dependant  upoii  the  discretion  of  the 
agency  involved 

Because  vemd  pools  are  generally 
small  and  scattered,  they  are  treated  as 
isolated  wetlands  or  waters  of  the 
United  States  fo|  regulatory  purposes  by 
the  U.  S.  Army  dorps  of  Engineers 
under  section  4(14  of  the  Qean  Water 
Act.  The  Clean  Water  Act  regulates 
discharge  of  fill  material  into  wetlands 
but  does  not  itsdf  protect  the  plants. 
Nationvtride  Pen  lit  No.  26  (33  CFR  part 
330.5  (a)(26))  wi  s  established  by  the 
Corps  to  facilitai  9  issuance  of  permits 
for  discharge  of  ill  into  wetlands  up  to 


4  ha  (10  ac).  For  project  proposals 
felling  under  Nationwide  Permit  No  26 
the  Corps  has  been  reluctant  to 
withhold  authorization  imless  a 
federally  listed  threatened  or 
endangered  species  is  knowni  to  be 
present,  regardless  of  the  significance  of 
other  wetland  resources.  The  section 
404  regulations  require  an  applicant  to 
obtain  an  individual  permit  to  fill 
isolated  wetlands  or  waters  greater  than 
4  ha  (10  ac).  A  project  proponent 
affecting  wetland  fill  of  less  than  one 
acre  is  only  required  to  notify  the  Corps 
of  their  intent  to  fill  wetlands. 
Compensatory  mitigation  generally  is 
not  required  for  projects  affecting  less 
than  one  acre.  In  either  case,  candidate 
species  receive  no  special  consideration 
Additionally  and  equally  important 
upland  watersheds  are  not  provided  an\ 
protection.  Disturbance  to  or  loss  of 
pool  hydrological  conditions  has 
damaged  populations  and  habitat  as 
discussed  previously  in  Factor  A 
Reductions  in  water  volume  and 
inundation  adversely  afiect  all  four 
plants.  Thus,  as  a  consequence  of  the 
small  scale  of  vernal  pools  and  lack  of 
protection  of  associated  uplands,  these 
vernal  pools  receive  insufficient 
protection. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Their  Continued  Existence 

These  four  plant  species  are  restricted 
in  range  and  population  numbers 
Lasthenia  conjugens  is  currently  known 
fi'om  five  population  sites,  Navarretia 
leucocephala  ssp  pauciflora  from  three 
sites,  Navarretia  leucocephala  ssp 
plieantha  from  four  sites,  and 
Parvisedum  leiocarpum  from  three  sites 
All  four  species  occupy  highly  restncted 
and  vulnerable  habitats  The 
combination  of  low  populations,  narrow 
range,  and  restriction  and  vulnerabibty 
of  habitat  make  these  plants  susceptible 
to  destruction  of  all  or  a  significant  part 
of  any  population  from  random  natura. 
events  such  as  fiood,  drought,  disease 
or  other  natural  occurrences  Low 
population  numbers  also  make  the 
populations  vulnerable  to  genetic 
variations.  Changes  in  gene  frequency 
inbreeding,  and  genetic  drift  can  result 
.  from  populations  becoming  genetically 
depauperate 

The  Service  has  carefiilly  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past 
present,  and  ftilure  threats  faced  bv 
these  species  in  determining  to  propose 
this  rule  Based  on  this  evaluation  the 
preferred  action  is  to  list  Lastheiua 
conjugens,  Navarretia  leucocephala  ssp 
pauciflora,  Navarretia  leucocephala  ssp 
plieantha,  and  Parvisedum  leiocarpum 
as  endangered.  Endangered  status  is 
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appropriate  for  these  four  species  due  to 
the  vulnerability  of  their  restrictive 
habitats,  threats  posed  to  those  habitats 
by  uibanization.  agricultural  land 
conversion,  drainage,  road  widening, 
off-highway  vehicle  use.  stochastic 
events,  and  inadequate  regulatory 
mechanisms.  Critical  habitat  is  not 
proposed  for  these  species  for  reasons 
discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  requires 
that,  to  the  maximum  extent  prudent 
and  determinable,  the  Secretary 
designate  critical  habitat  concurrently 
with  determining  a  species  to  be 
endangered  or  threatened.  The  Service 
finds  that  the  designation  of  critical 
habitat  is  not  prudent  for  these  species 
at  this  time.  Because  the  four  species 
face  numerous  anthropogenic  threats 
(see  Factors  A,  B,  and  E  in  the 
"Summary  of  Factors  Affecting  the 
Species")  and  occur  predominantly  on 
private  land,  Federal  actions  affecting 
these  species  are  limited.  Designating 
critical  habitat  would  not  provide  any 
additional  protection  to  the  species.  The 
publication  of  precise  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register  may  make  the  plants 
even  more  vulnerable  to  incidents  of 
vandalism  and,  therefore,  could 
contribute  to  the  decline  of  the  four 
plant  species.  Thus,  designation  of 
critical  habitat  would  not  be  beneficial 
and  is  accordingly,  not  prudent. 
Responsible  agencies  will  be  notified  of 
the  importance  of  protecting  the  habitat 
of  the  species.  Protection  of  the  species' 
habitat  will  be  addressed  through  the 
recovery  process  and.  under  limited 
circumstances,  through  the  section  7 
consultation  process. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  State  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions,  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part.^below 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  thefr 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 


threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  If  a  species 
is  listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its  " 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  involvement  may  include  . 
Federal  mortgage  programs,  including 
the  Veterans  Administration  and  the 
U.S.  Department  of  Housing  and  Urban 
Development  (Federal  Home 
Administration  loans),  the  Federal 
Highway  Administration  in  the  case  of 
impacts  from  federally  funded  bridge 
and  road  construction,  the  Army  Corps 
of  Engineers  through  jurisdiction  of 
section  404  of  the  Clean  Water  Act,  the 
Environmental  Protection  Agency 
through  the  Clean  Water  Act's 
provisions  for  pesticide  registration  and 
waste  management  actions,  and 
proposed  activities  on  Travis  Air  Force 
Base. 

Listing  Lasthenia  conjugens, 
Navarretia  leucocephala  ssp.  pauciflora. 
Navarretia  leucocephala  ssp.  plieantha, 
and  Parvisedum  leiocarpum  as 
endangered  would  provide  for 
development  of  a  recovery  plan  (or 
plans)  for  them.  Such  plan(s)  would 
bring  together  both  State  and  Federal 
efforts  for  conservation  of  the  plants. 
The  recovery  plan(s)  would  establish  a 
framework  for  agencies  to  coordinate 
activities  and  cooperate  with  each  other 
in  conservation  efforts.  The  plan(s) 
would  set  recovery  priorities  and 
estimate  costs  of  various  tasks  necessary 
to  accomplish  them.  It  also  would 
describe  site-specific  management 
actions  necessary  to  achieve 
conservation  and  survival  of  these  four 
plants.  Additionally,  pursuant  to  section 
6  of  the  Act,  the  Service  would  be  more 
likely  to  grant  funds  to  afiected  states 
for  management  actions  promoting  the 
protection  and  recovery  of  these  species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17*1, 
17.62.  and  17.63  for  endangered  plant 
species  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 


to  all  endangered  plants.  With  respect  to 
the  four  plants  bom  the  four  counties  in 
northern  California,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  deliver,  receive,  carry, 
transport,  or  ship  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity;  sell  or  offer  for  sale  in  interetate 
or  foreign  commerce:  or  remove  and 
reduce  to  possession  federally  listed 
plant  species  fix)m  areas  under  Federal 
jurisdiction;  maliciously  damage  or 
destroy  any  such  plant  species  on  any 
area  under  Federal  jurisdiction;  or 
remove,  cut,  dig  up,  damage,  or  destroy 
any  such  plant  species  on  any  other  area 
in  knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Seeds  from  cultivated  specimens  of 
threatened  plant  taxa  are  exempt  from 
these  prohibitions  provided  that  a 
statement  "of  cultivated  origin"  appears 
on  the  shipping  containers.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 
The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  or 
threatened  plant  species  under  certain 
circumstances.  The  Service  anticipates 
few  trade  permits  would  ever  be  sought 
or  issued  for  the  four  species  because 
the  plants  are  not  common  in 
cultivation  or  in  the  wild.  Requests  for 
copies  of  the  regulations  on  listed  plants 
and  inquiries  regarding  them  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  -Ecological  Services. 
Endangered  Species  Permits,  911  N.E. 
11th  Avenue,  Portland,  Oregon  97232- 
4181  (503/231-6241.  FAX  503/231- 
6243). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  bom  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  pubhc,  other 
concerned  governmental  agencies,  the 
scientific  community,  industrv',  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Lasthenia 
conjugens,  Navarretia  leucocephala  ssp. 
pauciflora,  Navarretia  leucocephala  ssp 
plieantha,  and  Parvisedum  leiocarpum; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
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leasons  why  any  habitat  should  or 
should  not  be  deteimined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  diese  species:  and 

(4)  Cuiient  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Uiese  species. 

Any  final  decision  on  this  proposal 
%vill  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
propostd. 

The  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
must  be  received  within  45  days  of  the 
date  of  publication  of  the  proposal. 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  Field  Supervisor  of 
the  Sacramento  Field  Ofiice  (see 
ADDRESSES  section). 


Natioiial  Enviituimental  Polky  Act 

The  Fish  anti  Wildlife  Service  has 
detomined  the :  an  Environmoital 
Assessment,  as  defined  under  the 
authority  of  th(  National  Environmental 
PoUcy  Act  of  1#69,  need  not  be 
pr^>ared  in  coiinection  with  regulations 
adopted  pursuint  to  section  4(a)  of  the 
Act.  A  notice  o  itlining  the  Service's 
reasons  for  this  determination  was 
published  in  tb  9  Federal  Register  on 
October  25, 194  3  (48  FR  49244). 

References  GU  d 

A  complete  1  st  of  all  references  cited 
herein  is  available  upon  request  from 
the  Field  Supervisor,  Sacramento  Field 
Office  (see  ADOl^ESSES  section). 

Author  i 

The  primary  Author  of  this  proposed 
rule  is  Kennethi  W.  Fiiller.  U.S.  Fish  and 
Wildlife  Servicfe,  Sacramento  Field 
Office  (see  AOOflESSES  section). 

List  of  Subject^  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 


Species 


Scientific  name 


Common  nai  w 


Contra  Costa  goldfii  ids 


Asteraceae— aster  (ainily: 

Lasthenia  coniugens 

CrassUaceae—stonecrop  family: 

Paivisedum  l^ocarpum. Lalce  County  stonedop 

•  •  •  ■ 

Polenwniaceae— phlox  temiy 


Navamtia  leucocaphala  ssp.  paucHlora    Few-flowered 
{-NavaiTBtia  paualkxa). 


navai  etia 


Atevannsfia  feucoosipftate  ssp.  pHeanlha    Many-flowered  nav^rretia 
{-Navarreba  pUaantha). 


Dated:  November  9, 1994. 
MelU*H.Beattie, 

Director,  U.S.  Fish  and  Wildlife  Service. 
|FR  Doc  94-31064  Filed  12-16-94;  6:45  am) 
ilUJNG  COM  4>10-iS-^ 


recordkeeping  requirements,  and 
Transp<Htation. 

Propoged  Regulation  Promnlgatifm 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below 

PART 17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted 

2.  Section  17.12(h)  is  am«ided  by 
adding  the  following,  in  alphabetical 
order,  under  the  plant  families . 
indicated,  to  the  List  of  Endangered  and 
Threatened  Plants: 

f  17.12   Endangered  and  ttireaflened  plants. 

•        *        *        *        • 

(h)  •  •  ' 


Historical 
range 


Status      When  listed 


Critical 
habitat 


Special 
rules 


U.SA  (CA) 

USA  (CA) 

U.SJV.  (CA) 
U.S.A  (CA)  . 


NA 

NA 
NA 


NA 

NA 

NA 
NA 
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contains  documents  other  than  mles  or 
proposed  mles  that  are  applicat)le  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
pettions  and  applications  and  agency 
statements  of  oiiganization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Rajeev  Sharma,  Individually  and 
Formeriy  Doing  Business  as  Libra 
Electronics,  Inc. 

In  the  Matter  of:  Rajeev  Sharma, 
iiidividually  and  formerly  doing  business  as 
Libra  Electronics,  Inc..  Respondent. 

Order 

The  Office  of  Export  Enforcement, 
Bureau  of  Export  Administration, 
United  States  Department  of  Commerce 
(Department),  having  notified  Rajeev 
Sharma,  individually  and  formerly 
doing  business  as  Libra  Electronics,  Inc. 
(hereinafter  collectively  referred  to  as 
Sharma),  of  its  intention  to  initiate  an 
administrative  proceeding  against  him 
pursuant  to  Section  13(c)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.A.  app.  §§  2401-2420  (1991. 
Supp.  1993,  and  Pub.  L.  No.  103-277 
July  5, 1994))  (tile  Act),*  and  Part  788  of 
the  Export  Administration  Regulations 
(the  Regulations),  based  on  allegations 
that,  on  four  separate  occasions  between 
approximately  May  4, 1988  and 
approximately  July  13, 1988,  Sharma 
exported  U.S.-origin  computers  and 
accessories  bom  the  United  States  to 
Australia,  without  obtaining  the 
validated  licenses  required  by  Section 
772.1(b)  of  tile  Regulations; 

The  Department  and  Sharma  having 
entered  into  a  Consent  Agreement 
whereby  tiie  Departinent  and  Sharma 
have  agreed  to  settie  tiiis  matter  in 
accordance  with  the  terms  and 
conditions  set  forth  tiierein  and  the 
terms  of  the  Consent  Agreement  having 
been  approved  by  me; 


'The  Act  expired  on  August  20,  1994.  Executive 
Order  12934  (59  FR  43437  (1994))  continued  the 
Export  Administration  Regulations  (currently 
codified  at  15  CFR  Parts  768-799  (1994))  in  effect 
under  the  International  Emergency  Economic 
Powers  Act  (SO  U.S.CA.  §§1701-1706  (1991)) 


It  is  therefore  ordered,  that,  first,  a 
civil  penalty  of  $20,000  is  assessed 
against  Sharma.  Payment  of  the  $20,000 
civil  penalty  shall  be  suspended  in  its 
entirety  for  a  period  of  two  years 
beginning  on  tiie  date  of  entiy  of  tiiis 
Order,  and  shall  tiiereafter  be  waived 
provided  that,  during  the  period  of 
suspension,  Sharma  has  committed  no 
.    violation  of  the  Act  or  any  regulation, 
order,  or  license  issued  imder  the  Act. 
Second,  Rajeev  Sharma,  individually 
and  formerly  doing  business  as  Libra 
Electi-onics,  Inc.,  5255  Via  Cartagena, 
Yorba  Linda,  California  92687,  shall,  for 
a  period  of  two  years  from  the  date  of 
entiy  of  this  Order,  be  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  ti-ansaction  in  tiie  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations. 

A.  All  outstanding  individual 
validated  export  licenses  in  which 
Sharma  appears  or  participates,  in  any 
manner  or  capacity,  are  hereby  revoked 
and  shall  be  returned  forthwith  to  the 
Office  of  Export  Licensing  for 
cancellation.  Fmther,  all  of  Sharma's 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure,  including,  but  not 
limited  to,  distribution  licenses,  are 
hereby  revoked. 

B.  Without  limiting  the  generality  of 
tiie  foregoing,  participation,  eitiier  in  tiie 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity:  (i)  As  a  party 

or  as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department;  (ii)  in  preparing  or 
filing  witii  the  Departinent  any  export 
license  appUcation  or  request  for 
reexport  autiiorization,  or  any  document 
to  be  submitted  therewitii;  (iii)  in 
obtaining  from  the  Department  or  using 
any  validated  or  general  export  license, 
reexport  authorization,  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selUng. 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  tiie  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 


C.  After  notice  and  opportunity  for 
comment  as  provided  in  §  788.3(c)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Sharma  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  tiie  conduct  of  ti-ade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

D.  As  provided  by  §  787.12(a)  of  tiie 
Regulations,  without  prior  disclosure  of 
tiie  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  witii  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  maimer  or  capacity:  (i) 
Apply  for.  obtain,  or  use  any  license'. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by.  to,  or  for  anotiier  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  tiien  excluded 
n^m  practice  before  tiie  Bureau  of 
Export  Administration;  or  (ii)  order, 
buy.  receive,  use,  sell,  deliver,  store, 
dispose  of,  forward,  tiransport,  finance, 
or  otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States; 
(b)  in  any  reexport  tiiereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Regulations,  if  tiie  person  denied  export 
privileges  may  obtain  any  benefit  or 
have  any  interest  in,  directiy  or 
indirectly,  any  of  these  transactions. 

Third,  the  proposed  Charging  Letter, 
the  Consent  Agreement  and  this  Order 
shall  be  made  available  to  tiie  puljlic, 
and  this  Order  shall  be  published  in  the 
Federal  Register. 

This  Order  is  effective  immediately. 

Entered  this  9th  day  of  December,  1994. 
Jolui  Despres, 

Assistant  Secretary  for  Export  Enforcement. 
(FR  Doc.  94-31154  Filed  12-16-94;  8:45  ami 
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ACnON;  Notice  of  Preliminaiy  Results  of 
Antidumping  Duty  Administntive 
Review  and  Paitisd  Tennination. 

SmMAflV:  In  response  to  a  leauest  by  a 
petitioner  and  a  respondent,  tbe 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  tbe 
antidumping  duty  order  on  cbrome- 
plated  hig  nuts  from  Taiwan.  The 
review  covers  seven  firms  and  tbe 
period  September  X,  1992,  through 
August  31, 1993.  The  review  indicates 
tbe  existence  of  margins  fior  tbe  finns. 

As  a  result  of  this  review,  we 
preliminarily  determine  to  assess 
antidumping  duties  equal  to  the 
difiiarence  between  United  States  price 
and  foreign  market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
^FECnvE  DATE:  December  19, 1994. 
FOR  RIRTHER  IIIR3miA'nON  CONTACT: 
Todd  Peterson  or  Thomas  Futtner, 
Office  of  Antidumping  Compliance, 
bnport  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14tb  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-4195  or 
482-3814,  respectively. 

Backgroond 

On  September  20. 1991.  tbe 
Department  ptiblished  the  antidiunping 
duty  ordw  on  chrome-plated  lug  nuts 
from  Taiwan.  The  Department 
published  a  notice  of  "Opportxmity  to 
Request  Administrative  Review"  on 
September  7, 1993  (58  FR  47116).  The 
petitioner,  Consolidated  International 
Automotive,  Inc.  (ConsoUdated),  and  a 
respondent.  Gourmet  Equipment 
(Taiwan)  Corporation  (Gourmet), 
requested  that  we  conduct  an 
administrative  review  for  the  period 
September  1, 1992,  through  August  31, 
1993.  We  published  a  notice  of 
"Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Review"  on  October  18, 1993  (58  FR 
53710),  for  the  following  finns:  Biixton 
International,  Gourmet.  Chu  Fong 
Metallic  Industrial  Corporation  (Chu 
Fong),  San  Chien  Electric  Industrial 
Works,  Ltd.  (San  Chien),  Everspring 
Plastic  Corp.  (Everspring),  Kuang  Hong 
Industries  Co.,  Ltd.  (Kuang),  and 
Transcend  International  Co. 
(Transcend).  Questionnaires  were  sent 
to  Buxton,  Everspring,  Kuang, 
Transcend,  Gourmet,  Chu  Fong,  and  San 
Chien.  Everspring  responded  £at  it  has 
never  sold  the  subject  merchandise. 
Only  Gourmet  and  Buxtcm  responded  to 
tbe  questionnaire. 

The  Department  has  now  conducted 
I  tbe  administrative  review  in  accordance 


with  section  75 
1930,  as  amend^ 


of  tbe  Tariff  Act  of 
(tbe  Tariff  Act). 


Scope  of  the  Re^ew 

The  merchandise  covered  by  this 
review  is  one-piece  and  two-piece 
chrome-plated  ^g  nuts,  finiwed  or 
are  more  than  i*As 
leters)  in  height  and 
inal  (hex)sizeofat 
.05  millimeters).  The 
"  refers  to  implated 
led  chrome-plated  lug 
merdiandise  is  used 
for  securing  wheels  to  cars,  vans,  trucks. 
utility  vehidesjand  trailers.  Zinc-plated 
lug  nuts,  finisbid  or  unfinished,  and 
stfdnless-steel  capped  lug  nuts  are  not  in 
the  scope  of  thi$  review.  Chrome-plated 


unfinished,  w! 
inches  (17.45 
which  have  a  h 
least  V4  inches 
term  "unfinisbi 
and/or 
nuts.  The  subj 


lock  nuts  are 
this  review. 

During  the 
chrome-plated 
for  under  subh 
the  Haimoni: 
Although  the 


I  not  in  tbe  scope  of 


od  of  review  (POR). 
g  nuts  were  provided 
ding  7318.16.00.10  of 
Tariff  Schedule  (HTS). 
tS  subheading  is 
provided  for  coi  ivenienoe  and  Customs 
purposes,  our  m  ritten  description  of  the 
scope  of  this  re^  iew  is  dispositive. 

Use  ftf  Best  Inft  rmation  Available  (BIA) 

In  deciding  mi  lat  to  use  as  BIA.  tbe 
Department's  re  julations  provide  that 
the  Departmentpaay  take  into  account 
whether  a  partyjrefuses  to  provide 
requested  information  (19  CFR 
353.37(b)).  Thul,  the  Department 
determines,  on  a  case-by-case  basis, 
what  constitute  t  BIA.  For  the  purposes 
of  these  prelimi  lary  resiUts,  we  appUed 
the  following  tv  o-tier  BIA  analysis 
where  we  were  unable  to  use  a 
company's  response  for  purposes  of 
determining  a  ounping  margin  (see 
Final  Results  ofAntidumping  duty 
Administrative  review  of  Antifriction 
Bearings  and  Parts  Thereof  from  France, 
et  al.,  58  FR  393|39,  July  26, 1993): 

1.  When  a  comaany  refuses  to  cooperate 
with  the  Departm  int  or  otherwise 
significantly  imp«  des  these  proceedings,  we 
used  as  BIA  the  h  gher  of  (1)  the  highest  of 
the  rates  foimd  fofany  firm  for  the  same  class 
or  kind  of  merchatidise  in  the  same  country 
of  origin  in  the  le^  than  fair  value 
investigation  (LT1  V)  or  prior  administrative 
reviews:  or  (2)  the  highest  rate  found  in  this 
review  for  any  fin  1  for  the  same  class  or  Idnd 
of  merchandise  is  the  same  country  of  origin. 

2.  When  a  com^y  substantially 
cooperates  with  olir  requests  for  information 
and,  substantially  cooperates  in  verification, 
but  fails  to  provide  the  information  requested 
in  a  timely  mann*  or  in  the  form  required 
or  was  unable  to  substantiate  it,  we  used  as 
BIA  the  higher  of  |l)  the  highest  rate  ever 
applicable  to  tbe  irm  for  the  same  class  or 
Idnd  of  merchandise  from  either  the  LTFV 
investigation  or  a  prior  administrative  revtew 
or  if  the  firm  has  Sever  before  been 
investigated  or  reviewed,  the  all  others  rate 


UMI 


from  the  LTFV  investigation;  w  (2)  the 
highest  calculated  rate  in  tliis  review  for  the 
class  or  kind  of  merchandise  for  any  firm 
from  the  same  country  of  origin. 

Chu  Fong,  Kuang.  Transcend,  and  San 
Chien  Called  to  respond  to  the 
Department's  questionnaire. 
Accordingly,  fbr  these  companies  we 
applied  tbe  first-tier  BIA  rate  of  10.67 
percent,  which  is  tbe  highest  rate  tbe 
Department  foimd  in  tbe  original  LTFV 
investigation. 

Gourmet  and  Buxton  provided  us 
Mdth  responses  to  our  questionnaires. , 
However,  the  Department  determined 
that  tbe  data  Gotumet  submitted  could 
not  be  reconciled  to  its  audited  financial 
statements.  Reliance  on  tbe  accotmting 
system  used  for  the  preparation  of  tbe 
audited  financial  statements  is  a  key 
and  vital  part  of  tbe  Department's 
determination  that  a  company's  sales 
and  constructed  value  data  are  credible. 
An  "in-bouse"  system  which  has  not 
been  audited  and  is  not  used  for  the 
preparation  of  tbe  financial  statements 
or  for  any  purpose  other  than  internal 
deliberations  of  tbe  company  does  not 
assure  the  Department  that  such  costs 
have  been  stated  in  accordance  with 
generally  accepted  accounting 
principles,  or  that  all  sales  and  costs 
have  been  appropriately  captxued  by  tbe 
"in-house"  system  (see  Final 
Determination  at  Less  Than  Fair  Value: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products.  Certain  Cold-Rolled  Caii)on 
Steel  Flat  Products  and  Certain  Cut-To- 
Length  Carbon  Steel  Plate  from  Korea, 
58  FR  37186  Quly  9. 1993)).  Because 
their  submissions  were  unrecondlable 
to  their  audited  financial  statements,  we 
.have  determined  to  apply  BIA  to 
Gourmet  and  Buxton,  (see  Use  of  BIA 
memo  to  Holly  Kuga,  Director,  Office  of 
Antidumping  Compliance). 
Accordingly,  we  applied  the  second-tier 
BIA  rate  of  6.47  percent  to  Gourmet  and 
6.93  percent  to  Buxton,  lliese  rates 
represent  the  highest  rates  ever 
applicable  to  each  firm. 

Everspring  responded  that  it  never 
sold  tbe  subject  merchandise,  and  we 
have  no  information  to  contradict  this 
claim.  If  Everspring  begins  to  sell  the 
subject  merchandise,  it  entries  will 
receive  the  "all  other  rate"  cash  deposit 
rate  until  we  conduct  an  administrative 
review  upon  request. 

Preliminary  Results  of  Review 

We  have  preliminarily  determined 
that  tbe  following  margins  exist  for  the 
period  September  1, 1992,  through 
August  31. 1993:  .4 
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Manufadurei/exporter 


Gourmet  Equipment  (Taivran)  Cor- 
poration   

Buxton  imemalional .'Z 

Chu  Fong  Metallic  industrial  Work 

Co.,  Ltd 

Transcend  International 

Kuang  Hong  Industrial  Works  

San  Chien  Industrial  Works,  Ud 

Everaprkig  CorporaMon _ 


65319 


Margin 
(per: 
cenQ 


6.47 
6.93 

10.67 
10.67 
10.67 
10.67 
6.93 


The  Department  shall  determine  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
-  instructions  concerning  these 
respondents  directly  to  the  U.S. 
Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  ailer  tbe 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
fbr  by  section  751(a)(1)  of  the  Tariff  Act: 
(1)  the  cash  deposit  rate  for  the 
reviewed  firms  will  be  those  firms'  rates 
established  in  the  final  results  of  this 
administrative  review;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  previous  review,  or  the 
original  LTFV  investigation,  but  the 
manu&cturer  is,  the  cash  deposit  rate 
vdll  be  the  rate  establi^ed  fbr  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  "all 
others"  rate  will  remain  at  6.93  percent 
as  established  in  the  LTFV 
investigation. 

On  May  25, 1993,  the  Court  of 
International  Trade,  in  Floral  Trade 
Council  V.  United  States,  Slip  Op.  93- 
79,  and  Federal-Mogul  Corporation  and 
the  Torrington  Company  v.  United 
States,  Slip  Op.  93-83,  decided  that 
once  an  "all  other"  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  apply  the  original  "all 
others"  rate  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  emaa  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  ordere  for  the 
purposes  of  establishing  ca^ti  deposit  in 
all  current  and  future  administrative 
reviews.  The  "all  others"  rate  in  the 
LTFV  investigation  was  6.93  percent 


These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  tbe  final  results  of  the 
next  administrative  review. 
•  Interested  parties  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice,  and  a 
hearing  within  10  days  of  the  date  of 

gublication.  Any  hearing  requested  will 
B  held  as  eariy  as  convenient  for 
parties  but  not  later  than  44  days  after 
date  of  publication,  or  the  first  workday 
thereafter.  Case  briefs,  or  other  written 
comments,  from  interested  parties  may 
be  submitted  not  later  than  30  days  alter 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  TTw 
Department  will  publish  the  final 
results  of  review,  including  its  results  of 
its  analysis  of  issues  raised  in  any  such 
written  comments. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  December  7, 1994. 
SosiB  G.  Eaaerman, 
Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  94-31138  Filed  12-16-94;  8.45  am) 
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[A-614-801] 

Fresh  Kiwifruit  From  New  Zeaiend; 
Amended  Final  Reeults  of 
Antidumping  Administrative  Review 

JJate:  December  8, 1994. 
AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amendment  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  We  are  amending  tbe  final 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  tresh 
kiwifiuit  from  New  Zealand  published 
on  September  22, 1994,  to  reflect  the 
correction  of  ministerial  errora  made  in 


tbe  margin  calculations  in  those  fin«) 
results.  We  are  publi^ing  this 
amendment  to  the  final  results  in 
•ccordance  with  19  CFR  353.28(c). 
EFFECTIVE  DATES:  December  19, 1994. 
FOR  FURTHER  MfORMATION  CONTACT: 

Ann  Ngo  or  Thomas  F.  Futtner,  Office 
of  Antidumping  compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Departmait  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-5346  or  482-3814 
respectively. 

Back^ound 

The  review  covers  one  exporter,  the 
New  Zealand  Kivrifiuit  Marketing  Board 
(NZKMB),  and  the  period  November  27. 
1991,  through  May  31, 1993.  The 
Department  of  Commerce  (the  ' 
Department)  published  the  preliminary 
results  on  May  6, 1994  (59  FR  23691) 
and  the  final  results  on  September  22 
1994  (59  FR  48596)  of  its  administrative 
review  of  the  antidumping  duty  order 
on  fiesh  kivrifiidt  fitjm  New  Zealand. 

Scope  of  the  Review 

The  product  covered  by  the  order 
under  review  is  fresh  kiwifruit. 
Processed  kiwifiiiit,  including  fiaut 
jams,  jellies,  pastes,  purees,  mineral 
waters,  or  juices  made  from  or 
containing  kiwifiiut,  are  not  covered 
under  the  scope  of  the  order.  The 
subject  merchandise  is  currently 
classifiable  under  subheading 
0810.90.20.60  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
number  is  provided  for  convenience  and 
customs  purposes,  our  written 
description  of  the  scope  of  this  review 
is  dispositive. 

Amendment  of  Final  Results 

On  October  18. 1994,  NZKMB  aUeged 
that  the  Department  made  clerical  errora 
in  its  final  results  of  review.  First, 
NZKMB  argued  that  the  Department 
used  an  incorrect  data  set  when 
calculating  third-country  weighted- 
average  prices.  Second,  NZKMB  aigued 
that  in  calculating  foreign  market  value 
the  Department  used  an  incorrect 
amoimt  for  third-coimtry  packing  costs 
Third,  NZKMB  aigued  that  the 
Department  biled  to  use  the  correct 
quantity  adjustment  information  for 
U.S.  sales  in  its  calculations. 

Petitionere.  the  California  Kiwifiuit 
Commission,  have  aigued  that  the 
respondent's  allegation  of  clerical  errors 
submitted  on  October  18, 1994,  was 
tmtimely  because  it  was  based  on  a 
computer  program  provided  at  the 
disclosure  on  Octobv  5, 1994  (see  19 
CFR  353.28(b)). 
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We  disagree  with  petitioners  that  the 
respondent's  submission  alleging 
clerical  error  was  untimely.  The 
disclosure  documents  released  by  the 
Department  to  the  respondent  on 
October  5, 1994.  did  not  include  the 
computer  program  for  the  calculation  of 
the  weighted-average  third-country 
price  and  therefore  were  incomplete, 
lliis  computer  program  was  then 
provided  to  the  respondent  on  October 
11. 1994.  lltus.  foil  disclosure  occurred 
on  October  11, 1994.  Therefore,  in 
accordance  with  19  CFR  353.28(6),  the 
deadline  for  submission  of  allegations  of 
clerical  errors  regarding  our  calculations 
was  Octc^r  18, 1994.  We  received  the 
.resp<mdent's  allegation  of  clerical  errors 
in  a  timely  fashion  on  October  18, 1994, 
and  have  therefore  analyzed  it  and 
amended  our  calculations  accordingly. . 
Specifically,  we:  (1)  Amended  the 
calculations  to  use  the  correct  data  set 
in  the  calculation  of  third-coun^ 
weighted-average  prices,  (2)  revised 
third-country  packing  costs,  (3) 
corrected  the  results  for  the  quantity 
adjustment  information  for  U.S.  sales. 

Final  Results  of  Review 

Upon  review  of  comments  submitted, 
the  Department  has  determined  that  the 
following  margin  exists  for  the  period 
November  27, 1991,  through  May  31. 
1993: 


Manufacturer/Exporter 


New    Zealand    Kiwifruit    Marketing 
Board 


Margin 
(per- 
cent) 


10.18 


and  Federal  M<bu1  Corporation,  822 
F.Supp.  782  (1«3). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  tie  next  administrative 
review.  ! 

This  notice  serves  as  the  final 
reminder  to  importers  of  their 
responsibiUty  imder  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidimaping  duties 
prior  to  liquidation  of  the  relevant 
entries  dxiring  tnis  review  period. 
Failure  to  comaly  with  this  requirement 
could  result  in Ihe  Secretary's 
presumption  that  reimbursement  of 
antidumping  daties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  ^so  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  oonceming  the 
disposition  of  f  roprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  3S3.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordai  ce  with  section  751(f)  of 
the  Act  (19  U.i  .C.  1673(d))  and  19  CFR 


353.28(c). 


Dated: 
Paul  L.  Jofie. 


Decern!  er 


8,1994. 

Deputy  Assistai^  Secretary  for  Import 
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The  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries,  fodividual  differences  between 
U.S.  price  and  foreign  market  value  may 
vary  from  the  percentage  stated  above. 
The  Department  will  issue  appraisement 
instructions  concerning  the  respondent 
directly  to  the  U.S.  Customs  Service. 

Furtnermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  amended  final 
results  of  administrative  review,  as 
provided  for  by  section  751(a)(1)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act): 
(1)  The  cash  deposit  rate  for  the 
reviewed  firm  will  be  10.18%;  and  (2) 
the  cash  deposit  rate  for  merchandise 
exported  by  all  other  manufacturers  and 
exporters  who  are  not  covered  by  this 
review  will  be  the  "all  others"  rate  of 
98.60  percent  established  in  the  less- 
than-&ir-value  investigation,  in 
accordance  with  Floral  Trade  Council  v. 
United  States,  822  F.Supp.  766  (1993), 
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(FRDoc 

BNJJNG  COOe  35iaU)S-M 


[A-122-050] 


Racing 
From  Canada 
Antidumping 
Review 


Plate3](Aluminum  Horseshoes) 
Preliminary  Aesults  of 
Kity  Administrativa 


AGENCY:  Impo  t  Administration/ 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notic^  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 

Review.  I 

t         ' 

SUMMARY:  In  response  to  a  request  by  a  ~ 
respondent,  tlje  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  ftnding  on  racing  plates 
from  Canada.  JThe  review  covers  one 
firm  and  the  i  eriod  February  1, 1993, 
through  Janua  ry  31, 1994. 

We  have  prf  liminarily  determined 
that  sales  hav#  been  made  below  the  ° 
foreign  market  value  (FMV).  If  these 
preliminary  n  suits  are  adopted  in  our 


final  results  of  administrative  review, 
we  will  instruct  U.S.  Customs  to  assess 
antidiunping  duties  equal  to  the 
difference  between  the  United  States 
price  (USP)  and  the  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  December  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Peterson  or  Thomas  Futtner, 
Office  of  Antiduimping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230:  telephone  (202)482-4195  or 
482-3814,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  27, 1974  (39  FR  7579), 
the  Department  of  Treasury  published 
the  antidumping  finding  of  racing  plates 
(aluminum  horseshoes)  bom  Canada. 
The  Department  of  Commerce  (the 
Department)  published  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  on  February  4, 1994  (59  FR 
5390).  The  respondent,  Equine  Forgings 
Limited,  requested  that  we  conduct  an 
administrative  review  for  the  period 
February  1, 1993,  through  January  31, 
1994.  We  published  a  notice  of 
"Initiation  of  Antidiunping  and 
Countervailing  Duty  Administrative 
Review"  on  March  14, 1994  (59  FR 
11769)  for  Equine  Forgings  Limited. 

The  Department  has  now  conducted 
the  administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  racing  plates  (horseshoes) 
that  are  made  of  aluminum,  may  have 
cleats  or  caulks,  and  come  in  a  variety 
of  sizes.  They  are  used  on  race  horses, 
polo,  jiunping,  himting,  and  other 
performing  horses,  as  differentiated 
frt>m  pleasure  and  work  horses.  Ehuing 
the  review  period  such  merchandise 
was  classifiable  under  Harmonized 
Tariff  Schedule  (HTS)  item  nimiber 
7616.90.00.  This  HTS  item  number  is 
provided  for  convenience  and  customs 
purposes.  The  written  deschptioa 
remains  dispositive. 

United  States  Price 

In  calculating  USP,  the  Department 
used  purchased  price,  as  defined  in 
section  772  of  the  Tariff  Act,  since  sales 
to  the  first  unrelated  purchaser  were 
made  prior  to  the  date  of  importation. 
Purchase  price  was  based  on  the  packed 
f.o.b.  price  to  unrelated  purchasers  in 
the  United  States.  We  made  deductions. 
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where  appropriate,  for  inland  freight. 
U.S.  duty,  and  brokerage/handling 
charges.  We  adjusted  USP  for  taxes  in 
accordance  with  our  practice  as 
outlined  in  Silicomanganse  from 
Venezuela,  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value  (59  FR 
31204,  June  17, 1994).  No  other 
adjustments  were  claimed  w  allowed. 

Foreign  Market  Value 

In  calculating  FMV,  we  used  home 
market  price,  as  defined  in  section  773 
of  the  Tariff  Act,  since  sufficient 
quantities  of  such  or  similar 
merchandise  were  sold  in  the  home 
market  to  provide  a  basis  for 
comparison. 

Home  market  price  was  based  upon 
the  packed  f.o.b.  price  to  unrelated 
purchasers  in  Canada,  with  appropriate 
deductions  for  rebates.  We  adjusted  for 
Canadian  value-added  tax  in  accordance 
with  our  decision  Silicorhanganese  from 
Venezuela,  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value  (59  FR 
31204,  June  17. 1994). 

In  accordance  with  the  Court  of 
Appeals  for  the  Federal  Oicuifs 
decision  in  The  Ad  Hoc  Committee  of 
AZ-NM-TX-FL  Producers  of  Grey 
Portland  Cement  v.  United  States,  No. 
93-1239,  (January  5, 1994),  we  no 
longer  deduct  home  market  movement 
expenses  from  FMV  pursuant  to  the 
Department's  inherent  power  to  fill  in 
gaps  in  the  antidumping  statute. 
Accordingly,  we  now  adjust  for  such 
expenses  under  the  circumstance-of-sale 
provision  of  19  CFR  352.56  and  the  ESP 
offset  provision  of  19  CFR 
353.56(b)(l)(2),  as  appropriate.  As  a 
result,  we  have  not  adjusted  for  Equine 
Forging's  reported  home  market  inland 
freight  as  movement  expenses.  Rather, 
we  have  treated  Equine  Forging's 
reported  post-sale  inland  freight  as  a 
direct  selling  expense,  whidi  we  have 
deducted  from  FMV. 

Preliminaiy  Raralts  of  Review 

We  have  preliminarily  determined 
that  the  following  margin  exists  for  the 
period  February  1, 1993,  through 
January  31. 1994: 


Manufacturer/Exporter 


Equine  Fbigings  UmMed 


Margin 
cenp 


0.01 


The  Department  shall  determine,  and 
the  Customs  Sovice  shaU  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  tlds  review, 
the  Department  will  issue  appraisemmt 
instructions  directly  to  the  U.S.  Customs 
Service. 


Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act: 
(1)  The  cash  deposit  rate  for  the 
reviewed  firm  will  be  that  firm's  rate 
established  in  the  final  results  of  this 
administrative  review.  If  the  rate  in  the 
final  results  of  review  for  Equine 
Forgings  Limited  is  de  minimis,  there 
will  be  no  cash  deposits  required  on 
shipments  from  this  firm.  (2)  For 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period.  (3)  If  the  exporter  is 
not  a  firm  covered  in  this  review,  a 
previous  review,  or  the  original  less 
than  fair  value  (LTFV)  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise. 

On  May  25, 1993,  the  Court  of 
International  Trade,  in  Floral  Trade 
Council  V.  United  States,  Slip  Op.  93- 
79,  and  Federal-Mogul  Corporation  and 
the  Torrington  Company  v.  United 
States,  Slip  Op.  93-83.  decided  that 
once  an  "all  others"  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  apply  the  original  "all 
others"  rate  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  entMv  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  orders  for  the 
ptuposes  of  establishing  ca^  deposits 
in  all  current  and  foture  administrative 
reviews.  In  proceedings  governed  by 
antidiunping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  administrative  review  publislMd  by 
the  Department  (or  that  rate  amended 
for  correction  of  clerical  errors  or  as  a 
result  of  litigation)  as  the  "all  others" 
rate  fior  the  purpoee  of  establishing  cash 
deposits  in  all  current  and  foture 
administrative  reviews. 

Because  this  procaeding  is  governed 
by  an  antidumping  findiiw  and  we  are 
unable  to  ascertain  the  "aU  othos"  rate 
from  the  IVeasuiy  LTFV  investigation, 
the  "all  odkcra"  rate  far  purposes  of  this 
review  will  be  6.77  percent,  the  "new 
shippw"  rate  estaUished  in  die  final 
results  of  administrative  review 


published  by  the  Department  (47  FR 
51779,  November  17, 1982). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  resulte  of  the 
next  administrative  review. 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice,  and  a  heariiM 
within  10  days  of  the  date  of 
publication.  Any  hearing  requested  will 
be  held  as  early  as  convenient  for 
parties  but  no  later  than  44  days  after 
the  date  of  publication,  or  the  first 
workday  thereafter.  Case  briefs,  or  other 
written  comments,  from  interested 
parties  may  be  submitted  not  latra-  than 
30  days  after  the  date  of  publication  of 
this  notice.  Rebuttal  briefs  and  rebuttal 
comments,  limited  to  issues  raised  in 
the  case  briefs,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  review, 
including  its  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing. 

This  notice  serves  as  a  preliminary 
reminder  to  imporiers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  hquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requiieroent 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  December  7, 1994. 

Susan  G-EMeman, 

Assistant  Secretary  for  Import 
Administration. 

(PR  Doc  94-31139  Rled  12-16-94;  8:45  am] 
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(C-614-^701] 

Detennination  NolTo  Revoke 
CounlarvaUing  Duty  Order;  Certain 
Steel  Wire  NaHa  From  New  Zealand 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Determination  Not  To 
Revoke  Countervailing  Duty  Order. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  delaniinati<ni  not  to  revoke  the 
countervailing  duty  order  on  steel  wire 
nails  from  New  Zealand.  j 
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EFFECTIVE  DATE:  December  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright,  Office  of  Countervuling 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  29, 1994,  the 
Department  published  in  the  Federal 
Register  (59  FR  49643)  its  mtent  to 
revoke  the  countervailing  duty  order  on 
steel  wire  nails  from  New  Zealand  (52 
FR  37196:  October  5, 1987).  Under  19 
CFR  355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  and  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 

Within  the  specified  time  frame,  we 
received  objections  from  domestic 
interested  piarties  to  our  intent  to  revoke 
this  countervailing  duty  order. 
Therefore,  because  the  requirements  of 
19  CFR  355.25(d)(4)(iii)  have  not  been 
met,  we  will  not  revoke  this  order. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 

Dated:  December  13, 1994. 
loacph  A.  SpalTini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc.  94-31141  Filed  12-16-94:  8:45  am] 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Members  of  the  Performance  Review 
Board 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  List  of  Performance  Review 
Board  Members. 

SUMMARY:  The  Corporation  publishes 
the  revised  list  of  positions  which 
comprise  the  Performance  Review  Board 
established  under  the  Civil  Service 
Reform  Act. 

FOR  FURTHER  INFORMATION  CONTACTr 
Phyllis  D.  Beaulieu.  Director  of 
Personnel,  Corporation  for  National  and 
Conmnmity  Service  (CNCS),  1201  New 
York  Avenue,  NW.,  Room  7309. 
Washington.  DC  20525,  (202)  606-5000, 
extension  321. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Service  Reform  Act  requires  that  each 
agency  establish  one  or  more 


Performance  Re  ^dew  Boards  to  review 
and  evaluate  thf  initial  appraisals  of 
senior  executives'  performance,  make 
recommendatiohs  to  the  appointing 
authority  concerning  their  performance, 
to  include  perfomance  bonuses  and  to 
make  recommendations  for 
recertification. 

The  incimibetits  of  the  following 
positions  will  serve  as  members  of  the 
CNCS  Performa  ice  Review  Board. 

1.  Chief  Operat  ng  Officer— Chairman 

2.  Comptroller 

3.  General  Coui  sel 

Issued  in  Wash  ngton,  DC  on  December  9, 
1994. 

Eli  Segal, 

Chief  Executive  C  ^ficer 
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COMMITTEE  F^ 

IMPLEMENTA1 

AGREEMENTS 


RTHE 
ION  OF  TEXTILE 


E8tat>lishment,  Amendment  and 
Adjustment  of  mport  Limits  and 
Amendment  of  a  Restraint  Period  for 
Certain  Cotton,  Man-Made  Fiber,  Silk 
Blend  and  Oth(  r  Vegetable  Fiber 
Textile  Produe  s  Produced  or 
Manufactured  I  n  Bangladesh 

December  14, 19{  4. 
AGENCY:  Comm  ttee  for  the 
Implementatioi  of  Textile  Agreements 
(CITA).  ^ 

ACTION:  Issuing  a  directive  to  the 
Commissioner  if  Customs  establishing, 
amending  and  tdjusting  limits  and 
amending  a  resiraint  period. 


EFFECTIVE  DATEi  December  20, 1994. 
FOR  FURTHER  INI  ORMATION  CONTACT:  Ross 
Arnold,  Interna  tional  Trade  Specialist. 
Office  of  Textil  is  and  Apparel,  U.S. 
Department  of  i  Commerce,  (202)  482- 
4212.  For  infon  nation  on  the  quota 
status  of  these  Imits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850i  For  information  on 
embargoes  and  buota  re-openings,  call 
(202) 482-37151 

SUPPLEMENTARY!  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amenaed:  section  204  of  the 
Agricultural  Act  ©f  1956,  as  amended  (7 
U.S.C  1854). 

The  Bilateral  Textile  Agreement  of 
December  10, 1  )94  between  the 
Governments  o  the  United  States  and 
the  People's  Re  )ublic  of  Bangladesh 
establishes  limits  for  the  periods 
February  1, 1994  and  through  Decem^r 
31, 1994  and  December  1. 1994  through 
December  31, 1694. 


In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 
current  limits  for  certain  categories  for 
the  new  restraint  period  beginning  on 
February  1, 1994  and  extending  through 
December  31, 1994.  These  amended 
limits  include  special  carryforward,  as 
well  as  Hexibility  previously  applied 
Also,  the  new  limit  established  for 
Categories  352/652  for  the  period 
December  1, 1994  through  December  31, 
1994  has  been  adjusted  for  canyforward 
and  special  carryforward.  As  a  result  of 
the  amendments  to  Categories  340/640 
and  634,  these  limits,  which  are 
currently  filled,  will  re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (soe 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  4039,  published  on  )anuary 
28,1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  14, 1994 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washmgton.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  24, 1994.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  February  1, 1994  and  extends  through 
January  31, 1995. 

Effective  on  December  20, 1994.  you  are 
directed,  pursuant  to  the  Bilateral  Textile 
Agreement  of  December  10, 1994  betwreen  the 
Governments  of  the  United  States  and  the 
People's  Republic  of  Bangladesh,  to  amend 
the  current  restraint  period  to  end  on 
December  31, 1994  at  the  adjusted  limits 
listed  below.  Also,  you  are  directed  to 
establish  a  limit  at  1,210,000  dozen  >  for 
Categories  352/652  for  the  period  December 
1. 1994  through  December  31. 1994 


■  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  November  30, 1994 
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Category 


237 

331  ~.. 
334  Jl 

335 

336/636 

338/339 

340/640 

341 

342/642" 

347/348 

351/651 

363 

369-S»>. 

634  

635  "'Z 
638/639 

641  

645/646 
647/648  . 
847  


Adjusted  eieven-fnonth 


386,680  dozen 
979,638  dozen  pairs. 
122.843  dozea 
211,811  dozen. 
364.124  dozen. 
1,001,185  dozea 
2,602,866  dozea 
2,156,239  dozen. 
315,315  dozen. 
1.932,163  dozen. 
592,500  dozen. 
23,149,740  numbers. 
1.354,399  tdiogrants. 
432,778  dozen. 
280.380  dozen. 
1.094.804  dozea 
946.407  dozen. 
281380  dozen. 
1.018,307  dozea 
704,828  dozen. 


•The  llmrts  have  not  t)een  adjusted  to  ac- 
count tor  any  Imports  exported  after  January 
31, 1994.  ' 

''Category 
6307.10.2005. 


369-S:     only     HTS     number 


Textile  products  in  Categories  352/652 
which  have  been  exported  to  the  United 
States  prior  to  December  1, 1994  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  352/652 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448(b)  or  1484(a)(1) 
prior  to  the  effective  date  of  this  directive 
shall  not  be  denied  entry  under  this 
directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  writhin  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  S53(a)(l). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  94-31223  Filed  12-15-94;  2:19  pmj 
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DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Marine  Mammals 

AGENCY:  Advanced  Research  Projects 
Agency. 

ACTION:  Notice  of  public  hearing  on  draft 
environmental  impact  statement;  change 
in  public  comment  period. 

SUMMARY:  The  Advanced  Research 
Projects  Agency  (ARPA),  in  cooperation 
with  the  National  Marine  Fisheries 
Service  (NMFS).  and  the  University  of 
California,  San  Diego  (UCSD)  as  the 
state  lead  agency,  annoimced  notice  on 
December  2. 1994  (59  FR  61882)  of  a 
public  hearing  on  a  draft  environmental 
impact  statement/environmental  impact 


rep<Mt  ms/EIR)  for  the  California 
Acoustic  Thermometry  of  Ocean 
Climate  (ATOC)  Project  and  its 
associated  Marine  Mammal  Research 
Program.  This  notice  is  to  extend  the 
public  comment  period  to  January  31. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Advanced  Research  Projects  Agency, 
Attn:  Dr.  Ralph  W.  Alewine,  IH,  (703) 
696-2246. 

Dated:  December  13, 1994.  - 
L.M.  Bjnum, 

Ahemate  OSD  Federal  Register  Lmison 

Officer,  Department  of  Defense. 

IFR  Doc.  94-31033  Piled  12-16-94: 8:45  amj 
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Public  Information  Collection 
Requirement  Submitted  to  the  Offioe  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title;  Applicable  Forms;  and  OMB 
Control  Number:  Freight  Carrier 
Qualification  Statement/Required 
Documents;  MT  Forms  377-R,  380-^, 
and  381-R;  OMB  Control  Number 
0702-0088 

Type  of  Request:  Reinstatement 

Number  of  Respondents:  1,400 

Responses  per  Respondent:  1 

Annual  Responses:  1,400 

Average  Burden  per  Response:  8.5  hours 

Annual  Biu-den  Hours:  11,900 

Needs  and  Uses:  The  information 
collected  hereby,  enables  the  Military 
Traffic  Management  Command 
(MTMC)  to  determine  the  capability 
of  carriers  to  perform  quality  service 
transporting  Department  of  Defense 
fieight.  The  information  which  the 
carriers  furnish  MTMC  assists  in 
determining  if  individuals  or 
associated  companies  are  affiUated 
with  govenunent-debarred  carriers,  as 
well  as  in  determining  carriers* 
financial  stab'ility 

Affected  Public:  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations 

Frequency:  On  occasion 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 


for  DrfD.  Room  10236.  New  Executive 
Office  Building.  Washington.  DC 
20503 
DOD  Qearance  Officer:  Mr.  William 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Peait:e  WHS/ 
DIOR.  1215  Jefierson  Davis  Highway 
Suite  1204.  Arlington.  VA  22202- 
4302. 

Dated:  December  13, 1994. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  94-31031  FUed  12-16-94: 8:45  amj 
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Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title:  National  Civic  Outreach  Program 
Type  of  Request:  New  collection 
Average  Burden  Hours/Minutes  per 
Response:  10  minutes 
'  Responses  per  Respondent:  1 
Number  of  Respondents:  2,500 
Annual  Burden  Hoiu«:  417 
Annual  Responses:  2,500 
Needs  and  Uses:  This  information 
collection  is  used  to  analyze  and 
determine  the  effectiveness  of  the 
National  Qvic  Outreach  Program. 
Since  oiu-  customers  are  the  pubUc 
(dvic  organizations,  business  leaders, 
etc.)  these  siuveys  provide  the  most 
acciu-ate  soiuxk  of  information  to 
evaluate  this  program 
Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit,  small  businesses  or 
organizations 
Frequency:  On  occasion 
Respondent's  Obligation:  Volimtary 
OMB  Desk  Officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236.  New  Executive 
Office  Building,  Washington,  DC 
20503 
DOD  Clearance  Officer:  Mr.  Wilham  P 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway 
Suite  1204.  Arlington,  Virginia 
22202-4302. 
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Dated:  December  13. 1994. 
L.M.By«iB, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  ofD^ense. 
IFR  Doc.  94-31032  Filed  12-16-94;  8:45  am] 
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Department  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463).  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Conunittee:  Anny  Science  Board 
(ASB). 

Date  of  Meeting:  12  January  1995. 

Time  of  Meeting:  0930-1700. 

Place:  Pentagon.  Washington.  DC 

Agenda:  The  Army  Science  Board  (ASB) 
Study  PaDel  to  monitor  the  Army's 
implementation  of  the  ASB  1994  Summer 
Study  "Technical  Architecture  for  C4r'  will 
have  a  working  session  in  the  Pentagon  on 
the  above  mentioned  date.  This  meeting  will 
be  open  to  the  public.  Any  interested  person 
may  attend,  appear  befoie,  or  file  statements 
with  the  committee  at  the  time  and  in  the 
manner  permitted  by  the  conunittee.  The 
ASB  Admioistrative  Officer.  Sally  Warner, 
nuy  be  contacted  for  further  information  at 
(703)695-3039/7046. 
Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
IFR  Doc.  94-31155  Filed  12-16-94;  8:45  am] 
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DEPAinMENT  OF  EDUCATION 
[CFDA  NO:  84.217] 

Ronald  E.  McMair  Postt>accalaureate 
Achievement  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1995 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  provide  grants  for 
higher  education  institutions  to  prepare 
low-income,  first-generation  college 
students,  and  students  from  groups 
imderrepresented  in  graduate  education, 
for  doctoral  study.  Tfais  program 
supports  the  National  Education  Goals 
by  hmding  projects  designed  to  increase 
the  ntunber  of  United  States 
undergraduate  and  graduate  students, 
especially  minorities,  who  complete 
advanced  degrees  in  numerous 
disciplines,  including  the  fields  of 
mathematics  and  science. 

Eligible  Applicants:  Institutions  of 
higher  education  and  combinations  of 
those  institutions. 

Deadline  for  Transmittal  of 
Applications:  February  3, 1995. 

Deadline  for  Intergovernmental 
"Review:  April  4, 1995. 
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Applications  J  vailable:  December  23. 
1994. 

Available  Fun^s;  $17,900,000. 

Estimated  Rai\  ;e  of  Awards: 
$190,000— $250,  )00  per  year. 

Estimated  Ave  noge  Size  of  Awards: 
$195,000  per  ye^. 

Estimated  Number  of4^wards:  92. 

Project  Periodi  Up  to  60  months. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  m  >tice,  except  as  otherwise 
provided  by  statut  i. 

Applicable  Re  lulations:  (a)  Tiie 
Education  Depannent  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79.  82,  85.  and 
86;  and  (b)  The  iiegulations  for  this 
program  in  34  CPR  part  647  as 
published  in  tha  Federal  Register  on 
August  25, 1994{(59  FR  43986-92). 

For  Applications  or  information 
Contact:  Eileen  S.  Bland,  Special 
Services  Branch.  Division  of  Student 
Services,  U.S.  D  spartment  of  Education. 
600  Independen  :e  Avenue.  S.W.. 
Washington.  D.( :.  20202-5249. 
Telephone:  (2029  708-4804.  bidividuals 
who  use  a  teleoimmunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  RelAy  Service  (FIRS)  at  1> 
800-877-8339 1  etween  8  a.m.  and  8 
p.m.  Eastern  Sta  ndard  Time,  Monday 
through  Friday. ' 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  n  itices  for  discretionary 
grant  competiti(  ns,  can  be  viewed  on 
the  Department^  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  bitemet  Gopher  Server 
at  GOPHER.ED.  X)V  (under 
Announcement! ;,  Bulletins,  and  Press 
Releases).  How«  ver,  the  official 
application  not;  ce  for  a  discretionary 
grant  competitii  tn  is  the  notice 
published  in  th(  i  Federal  Register. 

Program  Autho  rity:  20  U.S.C.  1070a-ll 
and  1070a-15. 

Dated:  Decemh  r  13, 1994. 

David  A.  Longam  cker. 

Assistant  Secreta  yforPostsecondary 
Education. 

IFR  Doc  94-310S  )  Filed  12-16-94: 8:45  am] 
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Federal  Interaglmcy  Coordinating 
Council  Meeting  (FICC) 

AGENCY:  Federal  Interagency 
Coordinating  Council,  Education. 

ACTION:  Notice  0f  public  meeting. 

» 

SUMMARY:  This  botice  describes  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  Federal  Interagency 
Coordinating  Council.  Notice  of  this  - 
meeting  is  reqiired  under  section  68S(c) 


of  the  Individuals  with  Disabilities 
Education  Act,  as  amended,  and  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
The  meeting  will  be  accessible  to 
individuals  with  disabilities. 
DATE  ANO  TME:  January  26. 1995,  from 
1  p.m.  to  4:30  p.m. 
ADDRESSES:  Hubert  H.  Humphrey 
Building,  Room  703A/727A,  200 
Independence  Avenue.  SW , 
Washington.  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Gamer,  U  S.  Department  of 
Education,  600  Independence  Avenue 
SW.,  Room  3127.  Switzer  Building. 
Washington.  DC  20202-2644 
Telephone:  (202)  205-8124.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205^ 
8170. 

SUPPI^MENTARY  INFORMATION:  The 
Federal  Interagency  Coordinating 
Council  (FICC)  is  established  under 
section  685  of  the  Individuals  with 
Disabilities  Education  Act,  as  amended 
(20  U.S.C.  1484a).  The  Council  is 
established  to:  (1)  Minimize  duplication 
across  Federal,  State  and  local  agencies 
of  programs  and  activities  relating  to 
early  intervention  services  for  in&nts 
and  toddlers  with  disabiUties  and  their 
families  and  preschool  services  for 
children  with  disabilities;  (2)  ensure 
effective  coordination  of  Federal  early 
intervention  and  preschool  programs, 
including  Federal  technical  assistance 
and  support  activities:  and  (3)  identify 
gaps  in  Federal  agency  programs  and 
services  and  barriers  to  Federal 
interagency  cooperation.  To  meet  these 
purposes,  the  FICC  seeks  to:  (1)  Identify 

.  areas  of  conflict,  overlap,  and  omissions 
in  interagency  policies  related  to  the 
provision  of  services  to  infants, 
toddlers,  and  preschoolers  with 
disabilities;  (2)  develop  and  implement 
joint  policy  interpretations  on  issues 
related  to  infants,  toddlers,  and 
preschoolers  that  cut  across  Federal 
agencies,  including  modifications  of 
regulations  to  eliminate  barriers  to 
interagency  programs  and  activities;  and 
(3)  coordinate  the  provision  of  technical 
assistance  and  dissemination  of  best 
practice  information.  The  FICC  is 
chaired  by  the  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 

„  Services. 

At  this  meeting  the  FICC  plans  to  (1) 
Update  the  membership  on  the 
reauthorization  IDEA,  and  ^2)  finalize 

■    the  FICC  strategic  plan. 

The  meeting  of  uie  FICC  is  open  to  the 
public.  Written  public  comment  will  be 
accepted  at  the  conclusion  of  the 
meeting.  These  conmients  will  be 
included  in  the  summary  minutes  of  the 


meeting.  The  meeting  will  be  physically 
accessible  with  meeting  materials 
provided  in  both  braille  and  large  print. 
Interpreters  for  persons  who  are  hearing 
impaired  will  be  available.  Individuals 
with  disabilities  who  plan  to  attend  and 
need  other  reasonable  accommodations 
should  contact  the  contact  person 
named  above  in  advance  of  the  meeting. 

Summary  minutes  of  the  FICC 
meetings  will  be  maintained  and 
available  for  public  inspection  at  the 
U.S.  Department  of  Education.  600 
Independence  Avenue.  SW.,  Room 
3127,  Switzer  Building,  Washington,  DC 
20202-2644,  from  the  hours  of  9  a.m.  to 
5  p.m.,  weekdays  except  Federal 
holidays. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

IFR  Doc.  94-31144  Filed  12-16-94:  8:45  am| 
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DEPARTMENT  OF  ENERGY 

Notice  of  Issuance  of  Proposed 
Decidons  and  Orders  During  the  Week 
of  November  14  ttirough  November  18, 
1W4 

Office  of  Hearings  and  Appeals 

During  the  week  of  November  14 
through  November  18, 1994,  the 
proposed  decisions  and  orders 
siunmarized  below  were  issued  by  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  EJnergy  with  regard  to 
applications  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10 
C.F.R.  Part  205.  Subpart  D),  any  person 
who  will  be  aggrieved  by  the  issuance 
of  a  proposed  decision  and  order  in 
final  form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  pubHcation  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  tiie  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
wiUiin  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 


further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals. 
Room  lE-234.  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington.  D.C.  20585,  Monday 
through  Friday,  between  the  hours  of 
1:00  p.m.  and  5:00  p.m.,  except  federal 
holidays. 

Dated:  December  12, 1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
Farm.  Fuel  &  Feed,  Kuna.  Idaho,  LEE- 
0164,  Reporting  Requirements 

Farm.  Fuel  &  Feed  filed  an 
Application  for  Exception  &t)ra  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
782B,  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  a  gross 
inequity  or  serious  hardship. 
Accordingly,  on  November  14, 1994.  the 
DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied. 
Hood  River,  Supply  Association,  Hood 
River.  OR.  LEE-0134,  Reporting 
Requirements 

Hood  River  Supply  Association  filed 
an  Apphcation  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
782B.  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  to 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  a  serious 
hardshipjor  gross  inequity.  Accordingly, 
on  November  14,  1994,  the  DOE  issued 
a  Proposed  Decision  and  Order 
determining  that  the  exception  request 
should  be  denied. 

IFR  Doc.  94-31134  Filed  12-16-94;  8:45  am] 
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Oak  Ridge  Operations  Office;  Financial 
Assistance  Award;  United  States 
Automotive  Materials  Partnership 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  mtent  to  award  an 
unsolicited  application  financial 
assistance  awaird. 


SUMMARY:  The  U.S.  Department  of 
Energy  (DOE).  Oak  Ridge  Operations 
Office,  annoimces  that  pursuant  to  10 
CFR  600.6(a)(2).  it  is  making  a 
discretionary  financial  assistance  award 
based  on  acceptance  of  an  unsolicited 
application  meeting  the  criteria  of  1 0 
CFR  600.14(e)(1)  under  Cooperative 


Agreement  Number  DE-FC05r- 
950R22363  to  the  United  States 
Automotive  Materials  Partnership 
(USAMP).  USAMP  is  a  consortium  of 
Chrysler  Corporation,  Ford  Motor 
Company,  and  General  Motors 
Corporation.  The  proposed  cooperative 
agreement  will  provide  estimated 
funding  in  the  amount  of  $1,660,000  by 
the  DOE  for  a  project  entitled, 
"Automotive  Lightweight  Materials 
Program".  The  purpose  of  this  effort  is 
to  define  and  conduct  pre-competitive. 
vehicle-related  reseairch  and 
development  (R&D)  in  materials  and 
materials  processmg  which  will 
improve  the  competitiveness  of  the  U.S. 
automotive  industry.  USAMP  goals  are 
to  develop  several  families  of 
automotive  materials  that  will  impact 
strategic  needs  of  the  industry.  These 
funds  will  be  matched  equally  by 
USAMP  under  this  cooperative 
agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  write  the  U.S.  Department  of 
Energy,  ORNL  Site  Office,  Energy 
Programs  Division,  ATTN:  Mary  H. 
Rawlins,  ER-1 1 ,  Bethel  Valley  Road, 
Oak  Ridge,  TN  37831-6269. 

SUPPLEMENTARY  INFORMATION:  The  DOE 
has  determined  in  accordance  with  10 
CFR  600.14(f),  that  the  unsolicited 
application  for  financial  assistance 
submitted  by  USAMP,  is  meritorious 
based  on  the  general  evaluation  required 
by  10  CFR  600.14(d)  and  that  the 
proposed  project  represents  a  unique 
idea,  that  would  not  be  eligible  for 
financial  assistance  imder  a  recent, 
current,  or  planned  solicitation.  TTie 
applicant  is  a  consortium  of  the  three 
largest  automotive  manufacturers  in  the 
United  States.  These  competitive 
companies  have  come  together  as 
several  consortia  under  the  United 
States  Council  for  Automotive  Research 
(USCAR)  to  work  together  to  jointly 
advance  "precompetitive"  automotive 
technologies. 

The  anticipated  term  of  the  proposed 
cooperative  agreement  is  one  year  from 
the  effective  date  of  the  award.  This 
award  will  not  be  made  for  at  least  14 
days  after  publication  to  allow  for 
public  comment. 

Issued  in  Oak  Ridge,  Tennessee,  on 
December  8. 1994. 
Peter  0.  Dayton, 

Director,  Procurement  and  Contracts  Division, 
Oaic  Ridge  Operations  Office. 
IFR  Doc.  94-31136  Filed  12-16-94: 8:45  am| 
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Energy  Information  Administration 


Agency  Infomwyon  Collection  Under 
Review  by  the  Office  of  Management 
and.Budget 

AGENCY:  Energy  Infbnnation 
Administration.  Department  of  Energy. 
ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Energy  Information 
Administration  (ELA)  has  submitted  the 
energy  information  coUection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
PaperworiiL  Reduction  Act  (Pub.  L.  No. 
96-511.  44  U.S.C  3501  et  seq.).  The 
hsting  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Departmmt  of  Energy 
(DOE). 

Ead)  entry  contains  the  following 
information: 

(1)  The  sponsor  of  the  collection  (the 
DOE  component  or  Federal  Energy 
Regulatory  Commission  (FERC)); 

(2)  Collection  number(s); 

(3)  Current  OMB  docket  number  (if 
applicable); 

(4)  Collection  title: 

(5)  Type  of  request,  e.g.,  new, 
revision,  extension,  or  reinstatement; 

(6)  Frequency  of  collection; 

(7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit; 

(8)  Affected  public; 

(9)  An  estimate  of  the  number  of 
respondents  per  report  period; 

(10)  An  estimate  of  the  number  of 
responses  per  respondent  annually; 

(11)  An  estimate  of  the  average  hours 
per  response; 

(12)  The  estimated  total  annual 
respondent  burden;  an^ 

(13)  A  brief  abstract  describing  the 
proposed  collection  and  the 
respondents.  ^ 
OATES:-Comments  must  be  filed  on  or 
before  January  18, 1995.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 

ADORES8E8:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 


Affairs,  Office  of  Management  and 
Budget.  726  Jackalon  Place  NW., 
Washington,  D.C.  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  StaiAlards  at  the  address 
below.)  ] 

FOR  FURTHER  mFORMATlON:  Requests  for 
additional  infomjation  or  copies  of  the 
forms  and  instruqtions  should  be 
directed  to  Herbe^  Miller,  Office  of 
Statistical  Stand^ds,  (EI-73).  Forrestal 
Building.  U.S.  Da>artment  of  Energy, 
Washington,  D.C,  20585.  Mr.  Miller  may 
be  telephoned  at  (202)  254-5346. 
SUPPLEMENTARY  HlFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Energy  Inform)  tion  Administration 

2.  ElA-890 
3. 1905-0189 

4.  Clean  Qty  Vehicle  Fleet  Survey 

5.  Revision 

6.  On  occasion 

7.  Voluntary 

8.  State  or  local  gbvemments; 
Businesses  or  <  ther  for-profit;  Non- 
profit institutions;  Small  businrases 
or  organizaUonis 

9.  30,000  respondents 
10. 1  response     j 

11.  .048  hours  p»  response 
12. 1,430  hours  r^ondent  burden 
13.  EIA-890  willbe  used  to  collect  data 
on  private  andlocal  government  fleets 
of  motor  vehiqes.  Data  will  be  used 
to  meet  the  objectives  of  the  Energy 
Policy  Act.  Rei  pondents  will  consist 
of  a  sample  of  dl  fleets  in  5 
metropolitan  a  reas.  (The  Atlanta  area 
was  surveyed  n  1994  and  the  Denver 
area  has  been  t  elected  as  the  second 
metropolitan  a  rea  for  this  survey.) 

Statutory  Autho  ity:  Sec  2(a)  of  the 
Paperwork  Reduct  on  Act  of  1980.  (Pub.  L. 
No.  96-511),  whici  I  amended  Chapter  35  of 
Title  44  United  States  Code  (See  44  U.S.C 
§  3506(a)  and  (c)(l 

Issued  in  Washi^on,  D.C,t)ecember  12, 
1994. 

Yvonne  M.  Bisliop 

Director,  Office  ofi  tatistical  Standards, 
Energy  Informatioi  Administmtion. 
(FR  Doc  94-3113S  Filed  12-16-94;  8:45  am] 
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Federal  Energy 

Commission 


[Docket  No.  RP95  33-001] 


Williston  Basin 
Company;  Notl( 
Filing 


!  til  It 


December  13, 1991  . 

Take  notice 
Williston  Basin 
Company  (Williston 


Regulatory 


nterstate  Pipeline 
of  Compliance  Tariff 


on  December  9, 1994, 
nterstate  Pipeline 

Basin),  tendered  for 


filing  in  response  to  the  November  30. 
1994,  Letter  Order  issued  in  the  above- 
referenced  docket.  Substitute  First 
Revised  Sheet  No.  243  to  Second 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff. 

Williston  Basin  states  that  in  the 
November  30  Letter  Order,  the 
Commission  rejected  Williston  Basin's 
proposed  deletion  of  certain  langua^  in 
First  Revised  Sheet  No.  243.  Williston 
Basin  states  that  on  the  apparent 
assumption  that  the  only  diange 
contained  in  First  Revised  Sheet  No. 
243  was  the  deletion  of  that  language, 
the  Letter  Order  rejected  the  entirety  of 
the  sheet.  However,  it  states,  that  sheet 
also  contained  changes  that  were 
necessitated  by  the  changes  made  to  the 
tariff  sbbets  that  were  accepted  by  the 
Letter  Order. 

Williston  Basin  states  that  it  is 
resubmitting  the  tariff  sheet  in  question 
with  the  previously  stricken  language 
included  along  witii  the  changes 
necessary  to  conform  Sheet  No.  243 
with  the  accepted  tariff  sheets. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  December  20, 1994. 
Protests  will  be  considered-by  the 
Commission  in  determining  the . 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  the  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LoisD.CaaiicU. 
Secretary. 
[FR  Doc.  94-31053  Filed  12-16-94;  8:45  am) 

BIUJNQ  CODE  6717-01-M 

Pocket  No.  GT94-68-0001 

Alabama-Tennessee  Natural  Gas 
Company;  Notice  of  Report  of  Refunds 

December  13, 1994. 

Take  notice  that  on  September  9, 
1994,  Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee), 
tendered  for  filing  its  report  concerning 
refunds  it  received  from  its  historical, 
upstream  natural  gas  pipeline  supplier, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  in  connection  with 
Tennessee's  settlement  of  various 
matters  in  Docket  No.  RP91-203-O00,  et 
al. 

AlabamaJennessee  states  that  the 
refund  includes  principal  amounts  for 
the  period  prior  to  Tennessee's 


Restructuring  under  Order  Na  636 
(Fetmiary  1. 1993  throu^  August  31. 
1993)  and  interest  thnnigh  June  3, 1994 
at  the  FERC  intoest  rate  in  accordance 
with  Section  154.67(c)(2)  of  the 
Commission's  Regulations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regidatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C  20426.  in  accordance 
with  Rule  211  of  the  Commissicm's 
Rules  of  Practice  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  December  20. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  tins  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LeisD-Caalidl. 
Secretary. 

(FR  Doc.  94-31049  FUed  12-16-94;  8:45  am) 
aaUNQ  COOC  f717-«1-M 


[DochM  Na  CP96-109-0001 

Cf4G  Transmission  Corporation; 
Application 

Decemtier  13. 1994. 

Take  notice  that  on  December  2. 1994. 
CNG  Transmission  Corporation  (CNG). 
445  West  Main  Street.  Clarksbuig.  West 
Virginia  26031.  filed  in  an  abbreviated 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  CNG  to  construct  and 
operate,  for  the  transmissipn  of  natural 
gas,  4.73  miles  of  30-iiu±  underground 
pipeline  in  Rotterdam  Township. 
Schenectady  County,  New  Yorit.  all  as 
more  fiilly  set  forth  in  the  application 
which  is  one  file  with  the  Commission 
and  open  to  public  inspection.  The 
construction  cost  is  estimated  by  CNG  to 
be  $7,991,600  doUan.  The  proposed 
facility,  designated  CNG's  TL-450 
Extension  5,  is  needed  by  CNG  to 
continue  to  maintAii^  pressure 
requirements  and  meet  post  Order  No. 
636  obligations  for  Niagara  Mohawk 
Power  Corporation's  distribution  system 
serving  the  Albany.  New  York  area. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
3. 1995.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C,  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 


157.10).  All  protests  filed  witii  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jxuisdiction  conferred  up<m  the 
Federal  Energy  Regulatory  Commissiim 
by  Secticms  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  fiuther  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  reqtiired  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  hitervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  siich  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  CSG  to  appear  or  be 
represented  at  the  hearing. 
LobDwCaAefl. 
Secretary. 

(FR  Doc  94-31050  FUed  12-16-94;  8:45  am] 
BIUMG  CODE  Cn7-«t-M 


For  additional  information,  contact 
Edith  A.  Gihnore  at  (202)  206-2158  or 
Mollis  J.  Alport  at  (202)  208-0783. 
Lois  D.  Cisbdl, 
Secretary. 

(FR  Doc  94-31051  Filed  12-16-94;  8:45  am] 
■UMQ  COK  tnr-OMi 


[Docket  No.  RPM-41»^)00} 

Coiumbia  Gulf  Transmission 
Company;  Notice  of  Informal 
Settlement  Conference 

December  13, 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  December  20, 
1994,  at  10:00  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  N.E.,  Washington,  D.C, 
for  the  purpose  of  exploring  the  possible 
setUement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Pessons  wishing  to  become  a 
party  must  move  to  inteccene  and 
receive  intwvenor  status  pursuant  to  the 
Commissim's  r^ulations  (18  CFK 
385.214). 


[Docket  Na  RP95-85-0001 

MIssl&sippI  River  Transmission 
Corporation;  Notice  of  Proposed 
Change  in  FERC  Gas  Tartff 

December  13, 1994. 

Take  notice  that  on  December  7, 1994, 
Mississippi  River  Transmission 
Corporation  (MRT).  submitted  for  filing 
as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  First  Revised 
Sheet  NO.  9A,  proposed  to  be  effective 
November  1. 1994. 

MRT  states  that  the  purpose  of  the 
filing  is  to  retire  Original  Sheet  No.  9A 
which  provided  for  the  billing  of  certain 
Account  Nos.  191  and  858  costs  during 
October.  1994.  and  reserve  Sheet  No.  9A 
for  future  use. 

MRT  states  that  a  copy  of  the  filing 
has  been  mailed  to  all  of  its  former 
jurisdictional  sales  ctistomers  and  the 
State  Commissions  of  Arkansas.  Illinois 
and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shotdd  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enei]gy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
DC  20426,  in  accordance  with  Sectiims 
385.211  and  385.214  of  die 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  20. 1994. 
Protests  wrill  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  ori 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CaslwD, 
Secretary. 

(FR  Doc  94-31052  Filed  12-16-94;  8:45  am] 
BlUMe  CODE  SriT-eMI 


PodiM  Na  ER94-284-00q] 

Wisconsin  Public  Service  Corporation, 
•tal.;  Electric  Rate  and  Corporate 
Regulation  Rllngs 

December  12, 1994.         "^ 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


Riti^n 
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UMI 


1.  WiacoBSui  Publk  Service 
CoqMiraUon 

IDockBt  No*.  ER94-264-O00,  ER94-1007-000 
and  ER94-1047-0001 

Take  notice  that  on  October  3 1 , 1 994 . 
Wisconsin  Public  Service  Corporation 
tendered  for  filing  a  supplement  to  its 
March  15. 1994  filing  in  the  above- 
referenced  dockets. 

Comment  date:  December  27, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Coniolidated  Edison  Company  of 
New  YoriK.  lac 

(Docket  Na  ER95-258-0001 

Take  notice  that  on  December  5, 1994, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  agreement  with  Orange  & 
Rockland  Utilities.  Inc.  (O&R)  to  provide 
for  the  sale  of  energy  and  capacity 
subject  to  cost  based  ceiling  rates.  The 
ceiling  rate  for  energy  is  100  p>ercent  of 
the  incremental  energy  cost  plus  up  to 
10  percent  of  the  SIC  (where  such  10 
percent  is  limited  to  1  mill  per  KWhr, 
plus  transmission  costs,  where  the  SIC 
in  the  hour  reflects  a  purchased  power 
resource).  The  ceiling  rate  for  capacity 
sold  by  Con  Edison  is  $7.70  per 
megawatt  hour.  The  ceiling  rate  for 
capacity  sold  by  O&R  is  $14.79  per 
megawatthour. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
OftR. 

Comment  date:  December  27, 1994,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

3.  Tucson  Electric  Power  Company 

(Docket  No.  ER9S-259-000) 

Take  notice  that  on  December  1, 1994, 
Tucson  Electric  Power  Company 
(Tucson),  tendered  for  filing  an 
Amendment  No.  1  (the  Amendment)  to 
the  Economy  Energy  Agreement  dated 
April  26, 1994  between  Tucson  and  the 
Colorado  River  Commission  of  the  State 
of  Nevada  (CRC).  The  Amendment 
makes  an  administrative  change  to  the 
billing  provisions  of  the  Agreement. 

Tucson  requests  an  eRiective  date  of 
December  1, 1994.  and  therefore 
requests  waiver  of  the  Commission's 
regulations  with  respect  to  notice  of 
filing. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  December  27, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Federal 


Company,  Geoi 
Gulf  Power  Coi 
Power  Compan;^ 
and  Power  Com] 
referred  to  as  S 


4.  Southern  Con  ipany  Services,  Inc. 

(Docket  No.  ER95426O-O00I 

Take  notice  thlat  on  December  5, 1994, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalfjof  Alabama  Power 
a  Power  Company, 
any,  Mississippi 
and  Savannah  Electric 

y  (collectively 
them  Companies)  filed 
a  Service  Agreement  dated  as  of 
November  14, 1994  between  Louis 
Dreyfus  Electric.Power  Inc.  and  SCS  (as 
agent  for  Southon  Con^panies)  for 
service  under  thfe  Short-Term  Non-Firm 
Transmission  Service  Tariff  of  Southern 
Companies. 

Comment  dot  k  December  27, 1994,  in 
accordance  witl  Standard  Paragraph  E 
at  the  end  of  thi  i  notice. 

5.  Pacific  Gas  ai  id  Electric  Company 

(Docket  No.  ER95-  262-000] 

Take  notice  tl  at  on  December  6, 1994, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendere  1  for  filing  as  an  initial 
rate  schedule,  a  Control  Area  and 
Transmission  S<  rvice  Agreement 
(Agreement)  coffering  rates,  terms  and 
conditions  for  services  rendered  by 
PG&E  to  Destec  Power  Services,  Inc. 
(DPS). 

The  Agreemei  it:  (1)  Identifies  the 
types  of  supplie  rs  from  which  DPS  can 
purchase,  descr  bes  the  types  loads  it 
can  service,  anc  provides  the  equations 
for  accounting  1  )r  balancing  of  such 
loads  and  resou  -ces;  (2)  establishes  DPS 
control  area  reli  ibility  obligations,  e.g., 
load  following,  ipinning  reserve  and 
power  deviatioi  requirements,  and 
gives  DPS  optio  is  to  satisfy  these 
obligations  by  p  urchasing  services  from 
PG&E,  purchasi  ig  services  from  third 
parties,  or  satis!  ^ing  these  obligations 
using  its  own  re  sources;  and  (3) 
provides  flexibl )  network  transmission 
service  on  both  a  firm  short  term  and 
annual  basis  am  ong  specified  generation 
"Input"  points  i  jid  load  "Output" 
points. 

PG&E  is  requ(  sting  any  necessary 
waivers. 

Copies  of  this  filing  were  served  upon 
DPS  and  the  Ca  ifomia  Public  Utilities 
Commission. 

Comment  dal  ?;  December  27, 1994,  in 
accordance  witl  Standard  Paragraph  E 
at  the  end  of  thi  >  notice. 

Standard  Paraj  raphs 

E.  Any  persoi 
to  protest  said 
motion  to  inten)sne 
Federal  Energy 
825  North  Capi^l 
Washington.  D. 
with  Rules  211 


desiring  to  be  heard  or 
£|ling  should  file  a 

or  protest  with  the 
legulatory  Commission, 
Street.  N.E.. 
20426,  in  accordance 
md  214  of  the 


Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  365.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.C«sbeU, 
Secretaiy. 

(PR  Doc.  94-31048  Filed  12-16-94;  8:45  am) 
BILUNQ  CODE  STir-OI-P 


(Project  No.  3721-001;  Project  No.  4270- 
001;  Project  No.  4282-001;  Project  No. 
4312-001 ;  Project  No.  4628-001 ;  Project  No. 
4738-002;  Project  No.  9231-000] 

Puget  Sound  Power  &  Light  Company, 
et  al.,  Intent  To  Hold  a  Public  Meeting 
in  Bellingham,  WA,  To  Discuss  trie 
Draft  Environmental  Impact  Statement 
(DEIS)  for  Seven  Proposed  Projects  in 
the  Nooksaek  River  Basin 

December  13, 1994. 

On  December  2, 1994,  the  Notice  of 
Availability  of  the  Nooksaek  River  Basin 
DEIS  was  issued  in  the  Federal  Register 
(59  FR  81894).  The  DEIS  evaluates  the 
potential  environmental  and 
engineering  impacts  of  constructing, 
operating,  and  maintaining  seven 
proposed  hydroelectric  projects  in 
Whatcom  Coimty,  Washington. 

The  DEIS  evaluated  three  alternatives 
for  the  seven  projects:  (1)  No  action 
(deny  licenses);  (2)  issue  licenses  for  the 
projects  as  proposed  in  the  Ucense 
applications;  and  (3)  issue  licenses  for 
the  projects  with  additional  mitigation 
measures  proposed  by  the  Commission's 
staff.  ^f': 

The  public  meeting,  which  will  be 
recorded  by  an  official  stenographer,  is 
scheduled  to  begin  at  7:00  p.m.  on 
Wednesday,  January  11, 1995,  at  the 
County  Coimcil  Chambers,  Whatcom 
County  Courthouse,  311  Grand  Avenue, 
Bellingham,  Washington. 

At  the  meeting,  resource  agency 
personnel  and  other  interested  persons 
will  have  the  opportunity  to  provide 
oral  and  written  comments  and 
recommendations  regarding  the  DEIS  for 
the  Commission's  public  record. 

Persons  choosing  not  to  speak  at  the 
meeting,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record. 
Written  comments  may  be  filed  with  the 
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Secretary,  Federal  Enogy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  until 
January  30, 1995. 

All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Nooksadc  River  Basin 
Docket  No.  EL85-l»-l  18. 

Farther,  parties  are  reminded  of  the 
CommissicHi's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  docrmient  on  each 
person  whose  name  appears  on  the 
offical  service  list 

For  further  information,  please  call 
Tom  Dean  at  (202)  219-2778. 
Lotoarsslwll. 
Secretary, 

(FR  Doc.  94-31047  FUed  12-16-94;  8:45  am] 
■LUNO  CODE  tn7-«t-M 


I^oject  No.  8913-001;  Project  No.  4378- 
001;  Proleet  Na  4437-006;  Profeet  NO. 
MM-OO^Pli^  No.  9787-.000;  Prefect  No. 
10100400;  Protect  No.  10269-002;  Project 
Ma  10311-002;  Preject  Na  10416-00^ 

Pugel  Sound  Power  A  Light  Company, 
•t  ai.;  Inlent  To  Hold  a  Public  Meeting 
in  Mount  Vernon,  Washington,  To 
Discuss  the  Draft  Environmental 
Impact  Statement  (DEIS)  for  Nine 
Proposed  Projecto  In  the  Skagtt  River 
Basin 

December  13, 1994. 

On  December  2. 1994.  the  Notice  of 
Availability  of  the  Skagit  River  Basin 
DEIS  was  issued  in  the  Federal  Register 
(59  FR  61894).  The  DEIS  evaluates  the 
potential  environmental  impacts  of 
constructing,  operating,  and 


maintaining  nine  proposed 
hydroelectric  projects  in  Skagit  and 
Whatcom  Counties,  Washington. 

The  DEIS  evaluated  three  alternatives 
for  the  nine  projects:  (1)  No  action  (deny 
licenses);  (2)  issue  licenses  for  the 
projects  as  proposed  in  the  license 
applications;  and  (3)  issue  licenses  for 
the  projects  with  additional  mitigation 
measures  proposed  by  the  Commission's 
staff. 

TTie  public  meeting,  which  will  be 
recorded  by  an  official  stenographer,  is 
scheduled  to  begin  at  7:00  p.m.  on 
Thursday,  January  12, 1995,  in  Ford 
Hall  (Room  101),  Skagit  Valley  CoUege, 
Moimt  Vernon,  Washington. 

At  the  meeting,  resource  agency 
personnel  and  other  interested  persons 
will  have  the  opportunity  to  provide 
oral  and  written  comments  and 
recommendations  regarding  the  DEIS  for 
the  Commission's  pubhc  record. 

Persons  choosing  not  to  speak  at  the 
meeting,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record. 
Written  comments  may  be  filed  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  until 
January  30. 1995.  :. 

All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Skagit  River  Basin  DEIS, 
FERC  Docket  No.  EL85-19-119. 

Further,  parties  are  reminded  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
dociunents  with  the  Commission,  to 
serve  a  copy  of  the  docvunent  on  each 


persim  whose  name  appears  on  the 
official  service  list. 

For  further  information,  please  caU 
John  McEachem  at  (202)  219-3056. 
LoiaCCaalHU. 
Secretary. 

[FR  Doc.  94-31046  Filed  12-16-94;  8:45  am) 
BN.LINa  CODE  CTir-OI-M 


List  of  Cases  Received  by  the  Office  of  Hearings 

(Week  of  pctoberlO  through  October  14. 1994) 


Notice  of  Cases  Filed;  The  Office  of 
Hearings  and  Appeals,  Week  of 
October  10  Through  October  14.  tM4 

During  the  Week  of  October  10 
through  October  14, 1994,  the  appeals 
and  applications  for  exception  or  other 
relief  hsted  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  from  earlier  Usts  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
C.F.R.  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  apphcation  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
commmts  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C  20585 

Dated:  Decontia- 12, 1994. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeah. 

AND  APPEALS 


7/7/94 


8/13/94 


10/11/94 


Name  and  location  ot  applicant 


Canki  Shel.  Hanfn.  KY 


Case  No. 


Westside  Gas.  Eugene.  OR 


Arrow  Lakes  Daily.  Memphit.  TN 


RR31&-10 


RR321-16e 


Typeofstixnisskin 


RR300-260 


Retyjast  lor  ModrficatiorVRescisskxi  in  the  Shel  Retold 
Proceeding.  If  granted:  .The  March  1,  1991  Dismissal 
Lader,  Case  Nunter  RF315-10007.  issued  to  Cwtu 
Shal  raganjRig  «ie  fm^-s  Afjfjictfon  for  Raftmd  subnil- 
ted  in  the  She!  refund  prooeedkig  woukj  be  RKXffied. 

^^^guwt  for  Moifficatton/RescissMn  In  the  Texaco  Refund 
Proceetfng.  If  granted:  The  Seplefnber  9. 1994  Oisrrts- 
saiuaer.  Case  Nunnber  RF321-19684.  issued  to 
WMtBide  Gas  regaidbig  the  limTs  Application  for  Re- 
fcnd  sU)mitted  in  ttie  Texaco  refund  proceedng  would 
bemodified. 

R^u^tor  ModfcalkxVRescission  in  the  Gulf  Refund 
Proceejlno.  If  granted:  The  August  11,  1994  Dedston 
and  Ontsr.  Case  Numberi5606.  issued  to  Arrow  Ltfies 
Dairy  wo«Al  be  modWed  regarding  the  fcnTs  Appiictfkm 
lor  Retold  submined  in  the  Gulf  refund  proceeding. 


UST  OF  Cases  Received  by  the  Op  ice  of  Hearings  and  Appeals— Continued 

[Week  of  October  1 D  through  Octotwr  14, 1994] 


10/12/94 


10/12/94 


10/12/94 


10/13/94 


Name  and  location  of  applicant 


CNizen  /Vction,  Washington,  DC 


Jane  Affleck,  Kent,  England 


Vulcan  Power  Company,  Boston.  MA 


ARxjquerque  Operations  Office.  Albuquer- 
que, NM. 


VFir-0002 


VF-rH)003 


VR  ^0004 


Date  received 


10/13/94 
10/13/94 
10/17/94 


Graffs  Arco 

Pride  Companies,  L.P 
Harvey,  IL 


|FR  Doc.  94-31131  Filed  12-16-94;  8:45  am] 

BdLMO  COOC  MSO^-P 


Cases  Filed;  Office  of  Hearings  and 
Appeals,  Week  of  October  31  thivugti 
November  4, 1994 

During  the  Week  of  October  31 
through  November  4, 1994,  the  appeals 
and  appihcations  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 


Case  No. 


VSMXXM 


Type  of  submisskm 


Appeal  of  an  Informatkxi  Request  Denial.  If  granted:  The 
September  21,  1994  Freedom  of  Informetwn  Request 
Denial  issued  by  the  Office  of  Energy  IMarkets  and  End 
Use  wouM  be  rescinded,  and  Citizen  Actkxi  wouk)  re- 
ceive access  to  copies  of  the  Energy  Intormation  Ad- 
ministration study  entitled  "The  Short-Term  Impact  of 
Lower  Wodd  Oil  Prtees  on  the  United  States  Economy" 
whch  was  prepared  sometime  between  1984  and 
1986. 

Appeal  of  an  lnformatk)n  Request  Denial.  If  granted:  The 
June  j6.  1994  Freedom  of  Intormation  Request  Denial 
issued  by  theOfltee  of  Intergovernmental  and  External 
Affairs  woukj  be- rescinded,  and  Jane  Affleck  woukl  re- 
ceive access  from  the  Department  of  Defense  to  up- 
dated informatkKi  concerning  the  Concept  Paper  by 
Tom  Starke  regarding  Non-Lethal  Weapons  from  the 
Los  Alamos  Natkmal  Laboratory.  Jane  Affleck  wouW  re- 
ceive a  waiver  of  all  fees  incurred  in  the  processing  of 
this  information  request. 

Appeal  of  an  Informatton  Request  Denial.  If  granted:  The 
August  3, 1994  Freedom  of  Informatkxi  Request  Denial 
issued  by  the  Bonneville  Power  Administration  woukJ 
be  rescinded,  and  Vutean  Power  Company  wouk)  re- 
ceive access  to  certain  Department  of  Energy  Informa- 
tion. 

Request  for  Hearing  urxjer  10  CFR  Part  710.  If  granted: 
An  indivkjual  empk>yed  by  a  sub-contractor  at  the  Los 
Alamos  Nattonal  Laboratory  wouM  receive  a  hearing 
under  10  CFR  Part  710. 


Refund  Apf  jcations  Received 

(10/1  1/94-10/14/94] 


Name  of  re  und  proceeding/name  of  refund  applk^nt 


Case  No. 


RF304-15461 

RF345-32 

RF272-99152 


Notice  were  file  1  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  ht>m  eather  Usts  have  also  been 
included.  ) 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  aay  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  maylhle  written  comments 
on  the  appUcati^n  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


HE 


List  of  Cases  Received  by 

[Week  of  Octob€  r 


Date 


11/01/94 


11/01/94 


11/01/94 


Name  and  kx^tton  of  appttcant 


Rocky  Flats  FieM  Offk»,  Qoklen.  Cotorado 


Rocky  Flats  Fiekj  Office,  Golden.  Cotorado 


Rocky  Flats  Fiekj  Office,  GokJen,  Cotorado 


UMI 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  D.C.  20585. 

Dated:  December  12, 1994. 
George  B.  Breznay. 
Director,  Office  of  Hearings  and  Appeals 


Office  of  Hearings  and  Appeals 

31  to  November  4, 1994] 


Case  No. 


V£>-0006 


VS  3-000? 


VS[>-0008 


Type  of  submission 


Request  for  a  Hearing  under  10  C.F.R.  Part  710.  If  grant- 
ed: An  indivkkial  emptoyed  at  Rocky  Flats  FiekJ  Offne 
woukj  receive  a  hearing  under  10  C.F.R.  fHut  710. 

Request  for  a  Hearing  under  10  C.F.R.  Part  710.  If  grant- 
ed: An  indivklual  emptoyed  at  Rocky  Flats  Fiekl  Office 
woukl  receive  a  hearing  under  10  C.F.R.  Part  710. 

Request  for  Hearing  under  10  C.F.R.  Part  710.  If  granted: 
An  indivklual  emptoyed  at  Rocky  Flats  Fiekj  Office 
woukj  receive  a  hearing  under  10  C.F.R.  Part  710. 
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UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

(Week  of  October  31  to  ftovember  4. 1994] 


11/01/94 


11/02/94 


11/02/94 


Name  and  tocatton  of  applcani 


Sause  Brothers  Ocean  Towing  Co..  Inc., 
Portland,  Oregon. 


Headquarters.  Washington.  D.C. 


11/02«4 


11A)4/94 


11/04/94 


12/28/93  ~- 


PSI  Energy,  Inc..  Plainfiekl.  Indiana 


Case  No. 


RR272-183 


VSO-0009 


VEA-0001 


Weed  Associates,  Easton,  Maryland 


Eric  Engberg,  Washington.  D.C 


Savannah  River  Operattons  Office.  Aiken, 
South  Carolina. 


St.  Bernard  Parish  School  Board,  Paris, 
Tennessee. 


VFA-0009 


VFA-0010 


VSO-0010 


RR272-184 


Type  of  submisston 


Request  for  Modification/Rescisston  in  the  Cnxto  01  Re- 
fund Proceeding.  If  granted:  The  August  26, 1994  Deci- 
ston  and  Order,  Case  number  RF272-90161,  issued  to 
Sause  Brothers  Ooean  Towing  Company  Incorporated 
woukJ  be  nxxMed  reganfng  the  firm's  applicatton  tor 
refund  submitted  in  the  Cnjde  Ol  Refund  Proceeding. 

Recyjest  lor  Hearing  under  10  C.F.R.  Part  710.  If  granted: 
An  indMdual  ernptoyed  at  the  Department  of  Energy 
Headquarters  wouto  receive  a  hearing  under  C.F.R. 
Part  710 

Appeal  from  Special  Assessment  to  the  Uranium  Enrich- 
ment Decontamination  and  Deconwnisstoning  Fund.  If 
granted:  The  written  determinatton  issued  by  the  De- 
partment of  Energy  on  October  3,  1994  wouto  be  re- 
scinded and  PSI  Energy.  Inc.  (PSI)  wouto  receive  a  re- 
fund of  payments  made  to  the  Decontaminatton  and 
Decommisstoning  Fund,  all  future  obligations  of  PSI 
wouto  be  cancelled  and  PSi's  assessment  wouto  be 
adjusted  to  zero. 

Appeal  of  an  Infonnatton  Request  Denial.  If  granted:  The 
September  27,  1994  Freedom  of  Infom^tion  Request 
Denial  issued  by  the  Office  of  Procurement  and  Assist- 
ance Management  wouto  be  rescinded,  and  Weed  As- 
sociates wouto  receive  access  to  withheW  porttons  of  a 
contractor's  Technical  Proposal. 

Appeal  of  an  Informatton  Request  Denial.  If  granted:  The 
October  25,  1994  Freedom  of  Intormatton  Request  De- 
nial issued  by  the  Office  of  Intergovernmental  and  Ex- 
ternal Affairs  wouto  be  rescinded,  and  Eric  Engberg 
wouto  receive  access  to  the  names  of  DOE  enptoyees 
deleted  from  copies  of  DOE  Travel  Auth6rizattons  re- 
leased to  him. 

Request  for  Hearing  under  10  C.F.f^.  Part  710.  If  granted: 
An  individual  emptoyed  at  Savannah  River  Operations 
Office  wouto  receive  a  hearing  urxler  10  C.F.R.  Part 
710. 

Request  for  Modificalton/  Rescission  in  the  Crude  Oil  Re- 
fund Proceeding.  If  granted:  The  December  17,  1993 
Dismissal  letter.  Case  Number  RF272-88449,  issued 
to  St  Bernard  Parish  School  Board  wouto  be  modtfied 
regarding  the  firm's  applicatton  for  refund  submitted  in 
the  Cntoe  Oil  Refund  Proceeding. 


Refund  Applications  Received 

IWeek  of  October  31 ,  1994  to  November  4, 1994] 


Date  received 


10/31/94 
11/01/94 
05^0/91 
11/04/94 


Name  of  refund  proceedtog/name  of  refund  appttoant 


Petro,  Ud 

Baker's  Texaco  «2 

Melton  GuH 

Spiro  Karamalegos 


Case  140. 


RF349-19 
RF321-21040 
RF300-21813 
RF321-21041 
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Office  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Proposed 
Decision  and  Order  during  the  Week  of 
October  10  through  Octol)er  14, 1994 

During  the  week  of  October  10 
through  October  14. 1994.  the  proposed 
decision  and  order  summarized  below 
was  issued  by  the  Office  of  Hearings  and 


Appeals  of  the  Department  of  Energy 
with  regard  to  an  application  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205,  subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 


Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
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within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  tiiat  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Refierence  Room  of  the  Office  o^ 
Hearings  and  Appeals.  Room  lE-234. 
Forrestal  Building.  1000  bidependence 
Avenue.  SW.,  Washington.  DC  2058S, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays. 

Dated:  December  12. 1994. 
Geef^B  R.  Braznay 

Director,  Office  of  Hearings  and  Appeals. 
Qiint  Cities  Petroleum  Company. 
Moline,  IL  LEE-0154,  Reporting 
Requirements 

Quint  Cities  Petroleum  Company  filed 
an  Apphcation  for  Excepticm  from  the 
Energy  Infonnation  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
782B.  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  a  gross 
inequity  or  serious  hardship. 
Accordingljr,  on  October  12. 1994,  the 
DOE  issue  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied. 

IFR  Doc.  94-31143  Filed  12-16-94: 8:45  am) 
aajjNQ  oooc  Ms^-oi-^ 


Proposed  Implementation  of  Special 
Reftmd  Procedures 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 
ACTION:  Notice  of  proposed 
implementation  of  special  refund 
procedures 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of  a  total  of 
$10,700,000,  plus  accrued  interest,  in 
alleged  crude  oil  overcharges  obtained 
pursuant  to  a  Consent  Order  entered 
into  with  Murphy  Oil  Corp.,  Murphy 
Oil  USA.  Inc.,  and  Murphy  Exploration 
and  Production  Co..  Case  No.  VEF-0003 
(Murphy).  The  OHA  has  tentatively 
determined  that  the  funds  obtained  from 
Murphy,  plus  interest  accrued,  will  be 
distributed  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  PoUcy  in  Crude  Oil 
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addressed  to  the  Office  of  Hearings  and 
Appeals.  1000  Independence  Avenue 
SW..  Washington,  DC  20585.  All 
comments  shoulA  be  marked  with  the 
reference  numbei'  VEF-0003. 

RM  fURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mand,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue  SW.. 
Washington,  DC  ^0585.  (202)  586-2094. 

SUPPLEMENTARY  l^roRMATION:  In 
accordance  withjlO  CFR  205.282(b),  . 
notice  is  hereby  ^iven  of  the  issuance  of 
the  Proposed  Dietision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  Qie  procedures  that  the 
DOE  has  tentati\«ly  formulated  to 
distribute  a  totaljof  $10,700,000,  plus 
accrued  interest]  obtained  by  the  DOE 
under  the  terms  of  the  Consent  Order 
entered  into  wita  Murphy  on  July  15. 
1994.  These  funds  were  paid  towards 
the  settlement  of  alleged  violations  of 
the  DOE  petroleim  price  and  allocation 


DATES  AND  ADDRESSES:  Comments  must 
be  filed  in  duplicate  on  or  before    . 
January  18, 1995,  and  should  be 


regulations  that 
August  19, 1973 
1981. 


vere  in  effect  from 
through  January  28, 


The  OHA  has  iroposed  to  distribute 
these  funds  in  a(  cordance  with  the 
DOE'S  Modified  {statement  of 
Restitutionary  Policy  in  Crude  Oil 
Cases.  51  FR  27,699  (August  4, 
1986)(the  MSRP|.  Under  the  MSRP, 
crude  oil  overch  u^e  monies  are  divided 
between  the  fedf  ral  government,  the 
States,  and  injured  purchasers  of  refined 
petroleum  prodmcts.  Refunds  to  the 
states  would  be  distributed  in 
proportion  to  each  state's  consumption 
of  petroleum  products  during  the  price 
control  period,  lefunds  to  eligible 
purchasers  would  be  based  on  the 
volume  of  petroleum  products  they 
purchased  and  the  degree  to  which  they 
can  demonstrate  injury. 

Any  member  i  )f  the  public  may 
submit  written  ( omments  regarding  the 
proposed  refunc  procedures. 
Commenting  parties  are  requested  to 
provide  two  conies  of  their  submissions. 
Comments  mus'  be  submitted  within  30 
days  of  publicat  on  of  this  notice  in  the 
Federal  Registe  and  should  be  sent  to 
the  address  set  I  3rth  at  the  beginning  of 
this  notice.  All  i  omments  received  in 
this  proceeding  ivill  be  available  for 
public  inspectic  n  between  the  hours  of 
1  p.m.  and  3  p.i  i.,  Monday  through 
Friday,  except  F  ederal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234. 1000  Ii  dependence  Avenue 
SW.,  Washingtc  n,  DC  20585. 


UMI 


Dated:  December  12. 1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy,  Implementation 
of  Special  Refond  Procedures 

Name  of  Firm:  Murphy  Oil  Corp.  / 

Murphy  Oil  USA,  hic. 
Date  of  Filing:  October  25. 1994 
Case  Number-  VEF-4)003 
December  12, 1994 

On  October  25, 1994  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
Petition  for  the  Implem'entation  of 
Special  Refund  Procediu-es  with  the 
Office  of  Hearings  and  Appeals  (OHA), 
to  distribute  $10,700,000  renrttted  by 
Murphy  Oil  Corp.,  Murphy  Oil  USA, 
Inc.,  and  Murphy  Exploration  & 
Production  Co.  (collectively  referred  to 
as  "Murphy"),  piusuant  to  the  Consent 
Order  entered  into  between  Murphy  and 
the  DOE  on  July  15, 1994.  In  accordance 
with  the  procedural  regulations  codified 
at  10  CFR  part  205,  subpart  V  (Subpart 
V),  the  ERA  requests  in  its  Petition  that 
the  OHA  establish  special  procedures  to 
make  refunds  in  order  to  remedy  the 
effects  of  alleged  regulatory  violations 
which  were  resolved  by  the  present 
Consent  Order  This  Proposed  Decision 
and  Order  sets  forth  the  OHA's  plan  to 
distribute  these  funds.  - 

I.  Background 

Murphy  is  a  major  integrated  refiner 
which  produced  and  sold  crude  oil  and 
a  full  range  of  refined  petroleum 
products  during  the  period  of  federal 
price  controls.  As  such,  it  was  subject  to 
the  federal  petroleum  price  and 
allocation  regulations.  During  that  time, 
the  ERA  conducted  an  extensive  audit 
of  Miuphy  and  issued  an  issue  letter  to 
Murphy  on  September  29, 1976.  ERA 
issued  a  Notice  of  Probable  Violation  to 
Murphy  on  January  28, 1981.  ERA 
issued  a  Proposed  Remedial  Order 
(PRO)  to  Murphy  on  December  15, 1986 
which  Murphy  contested  before  the 
OHA. 

On  February  9, 1987,  Murphy  and  the 
DOE  entered  into  a  Consent  Order 
which  resolved  disputes  regarding 
Murphy's  refined  petroleimi  product 
operations  during  the  period  the 
petroleiun  price  and  allocation 
regulations  were  in  efiiect.  See  Murphy 
Oil  Corp..  17  DOE  185,782  (1987)  (the 
first  Consent  Order).  The  firat  Consent 
Order  left  the  issue  of  Murphy's  alleged 
violations  as  a  producer  of  crude  oil 
unresolved.  Those  issues  were  decided 
by  the  OHA  on  June  17. 1992  when  the 
OHA  issued  a  modified  version  of  ERA'S 
PRO  as  a  Remedial  Order  (RO).  See 
Murp/iyOiy  Corp..  22  DOE  183.005  , 
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(1992).  Murphy  subsequently  appealed 
the  OHA's  determination  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 
On  January  24, 1994  a  FERC 
Administrative  Law  Judge  issued  a 
Decision  and  Proposed  Order  (D&PO) 
which  modified  the  RO.  See  Ocean 
Drilling  &■  Exploration  Co.,  et  al,  66 
FERC  163,002  (1994). 

On  July  15, 1994.  Murphy  and  the 
DOE  entered  into  the  present  Consent 
Order,  the  second  between  Murphy  and 
the  EKDE.  This  second  Consent  Order, 
which  does  not  modify  or  affect  the 
terms  of  the  first  Consent  Order, 
resolves  all  existing  or  potential  civil 
and  administrative  claims  against 
Murphy  for  alleged  violations  of  the 
federal  petroleum  price  and  allocation 
regulations  left  imresolved  by  the  first 
Consent  Order.  Under  the  terms  of  this 
second  Consent  Order,  Murphy  has 
remitted  $10,700,000  to  the  DOE,  and 
all  outstanding  or  potential  claims  by 
the  DOE  against  Murphy  have  been 
extinguished.  These  funds  are  being 
held  in  an  interest-bearing  escrow 
account  maintained  at  the  Department 
of  the  Treasiuy  pending  a  determination 
regarding  thefr  proper  distribution. 

II.  Jurisdiction  and  Authority 

The  Subpart  V  regulations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
pohcy  is  to  use  the  Subpart  V  process 
to  distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
The  Petroleiun  Overcharge  Distribution 
and  Restitution  Act  of  1986  (PODRA), 
15  U.S.C.  4501-07;  C^ce  of 
Enforcement,  9  DOE  182,508  (1981); 
Office  of  Enforcement,  8  DOE  %  82,597 
(1981). 

We  have  considered  the  ERA's 
Petition  that  we  implement  a  Subpart  V 
proceeding  with  respect  to  the  second 
Miuphy  Consent  Order  fund  and  have 
determined  that  such  a  proceeding  is 
appropriate.  This  Proposed  Decision 
and  Gtder  sets  forth  the  OHA's  tentative 
plan  to  distribute  this  fund. 

m.  Proposed  Refund  Procedures 

A.  Crude  Oil  Refund  Policy 

We  propose  to  distribute  the  Murphy 
funds  in  accordance  with  the  IX)E's 
Modified  Statement  of  Restitutionary 
Policy  in  Crude  Oil  Cases,  51  FR  27899 
(August  4. 1986)  (the  MSRP).  The  MSRP 
was  issued  as  a  result  of  a  court- 
approved  Settlement  Agreement.  In  re: 
The  Department  of  Energy  Stripper  Well 


Exemption  Litigation,  653  F  Supp.  108 
(D.  Kan.),  6  Fed.  Energy  Guidelines 
190,509  (1986)  (the  Stripper  Well 
Settlement  Agreement).  The  MSRP 
establishes  that  40  percent  of  the  crude 
oil  overcharge  funds  will  be  remitted  to 
the  federal  government,  another  40 
percent  to  the  states,  and  up  to  20 
percent  may  be  initially  reserved  for  the 
payment  of  claims  by  injured  parties. 
The  MSRP  also  specifies  that  any 
monies  remaining  after  all  vafid  claims 
by  injured  purchasers  are  paid  be 
disbursed  to  the  federal  government  and 
the  states  in  equal  amounts. 

The  OHA  has  uUlized  the  MSRP  in  all 
Subpart  V  proceedings  involving  alleged 
crude  oil  violations.  See  Order 
hnplementing  the  MSRP,  51  FR  29689 
(August  20, 1986).  This  Order  provided 
a  period  of  30  days  for  the  filing  of 
comments  or  objections  to  our  proposed 
use  of  the  MSRP  as  the  groundwork  for 
evaluating  claims  in  crude  oil  refund 
proceedings.  Following  this  period,  the 
OHA  issued  a  Notice  evaluating  the 
numerous  comments  which  it  received 
pursuant  to  the  Order  Implementing  the 
MSRP  This  Notice  was  pubUshed  at  52 
FR  11737  (April  10, 1987)  (the  April  10 
Notice). 

The  April  10  Notice  contained 
guidance  to  assist  potential  claimants 
wishing  to  file  refund  applications  for 
crude  oil  monies  under  the  Subpart  V 
regulations.  Generally,  all  claimants 
would  be  required  to  (1)  document  their 
purchase  volumes  of  petroleum 
products  during  the  August  19, 1973 
through  January  27, 1981  crude  oil  price 
control  period,  and  (2)  prove  that  they 
were  mjured  by  the  alleged  crude  oil 
overcharges.  We  also  specified  that  end- 
users  of  petroleum  products  whose 
businesses  are  unrelated  to  the 
petroleum  industry  will  be  presumed  to 
have  been  injured  by  the  alleged  crude 
oil  overcharges  and  need  not  submit  any 
additional  proof  of  injury  beyond 
documentation  of  their  purchase 
volumes.  See  City  of  Columbus,  Georgia, 
16  DOE  185,550  (1987).  Additionally, 
we  stated  that  crude  oil  refunds  would 
be  calculated  on  the  basis  of  a  per  gallon 
(or  "volumetric")  refund  amount,  which 
is  obtained  by  dividing  the  crude  oil 
refund  pool  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  crude  oil  price  control 
period.  The  OHA  has  adopted  the 
refund  procedures  outlined  in  the  April 
10  Notice  in  numerous  cases.  See,  e.g.. 
Texaco,  Inc.  19  DOE  185.200  (1989); 
Shell  Oil  Co..  17  DOE  185,204  (1988) 
ISheH);  Mountain  Fuel  Supply  Co..  14 
DOE  185.475  (1986)  IMountain  Fuel). 


B.  Refund  Claims 

We  propose  to  adopt  the  DOE's 
standard  crude  oil  refund  procedures  to 
distribute  the  monies  remitted  by 
Murphy  We  have  chosen  initially  to 
reserve  20  percent  of  the  fund,  plus 
accrued  interest,  for  direct  refunds  to 
claimants  in  order  to  ensure  that 
sufficient  funds  will  be  available  for 
injured  parties.  This  reserve  figure  may 
later  be  reduced  if  circumstances 
warrant. 

The  OHA  will  evaluate  crude  oil 
refund  claims  in  a  manner  similar  to 
that  used  in  Subpart  V  proceedings  to 
evaluate  claims  based  on  alleged  refined 
product  overcharges.  See  Mountain 
Fuel,  14  DOE  at  88,869.  Under  these 
procedures,  claimants  will  be  required 
to  document  their  purchase  volumes  of 
petroleum  products  and  prove  they 
were  injured  as  a  result  of  the  alleged 
violations. 

We  will  adopt  a  presumption  that  the 
alleged  crude  oil  overcharges  were 
absorbed,  rather  than  passed  on,  by 
applicants  which  were  (1)  end-users  of 
petroleum  products.  (2)  unrelated  to  the 
petroleum  industry,  and  (3)  not  subject 
to  the  regulations  promulgated  under 
the  Emergency  Petroleum  Allocation 
Act  of  1973  (EPAA),  15  U.S.C.  751- 
760h.  In  order  to  receive  a  refund,  end- 
user  claimants  need  not  submit  any 
evidence  of  injury  beyond 
documentation  of  their  purchase 
volumes.  See  Shell,  17  DOE  at  88.406 

Petroleum  retailer,  reseller,  and 
refiner  appUcants  must  submit  detailed 
evidence  of  injury,  and  they  may  not 
rely  upon  the  injury  presumptions 
utilized  in  refined  product  cases.  Id 
These  applicants,  however,  may  use 
econometric  evidence  of  the  type  found 
in  the  OHA  Report  on  Stripper  Well 
Overcharges,  6  Fed.  EnergyGuidelines 
190.507  (1985).  See alsoPODRA 
§  3003(b)(2),  15  U.S.C.  4502(b)(2).  If  a 
claimant  has  executed  and  submitted  a 
vaUd  waiver  pursuant  to  one  of  the 
escrows  established  by  the  Stripper 
Well  Settlement  Agreement,  it  has 
waived  its  rights  to  file  an  apphcation 
for  Subpart  V  crude  oil  refund  monies. 
See  Mid-America  Dairymen  v. 
Herrington,  878  F.2d  1448  (Temp.  Emef 
Ct.  App.),  3  Fed.  Energy  Guidelines 
126.617  (1989):  In  re:  Department  of 
Energy  Stripper  Well  Exemption 
Litigation.  707  F  Supp.  1267  (D.  Kan.). 
3  Fed  Energy  CuideUnes  126.613 
(1987). 

As  has  been  stated  in  prior  Decisions, 
a  crude  oil  refund  applicant  will  only  be 
required  to  submit  one  apphcation  for 
its  share  of  all  available  crude  oil 
overcharge  funds.  See,  e.g.,  A. 
Tarricone,  Inc.,  15  DOE  185,495  (1987) 
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A  party  that  has  already  sabmitted  a 
claim  to  any  other  crude  oil  refund 
proceeding  implemented  by  the  DOE 
need  not  file  another  claim.  The  prior 
appUcation  will  be  deemed  to  be  filed 
in  all  crude  oil  refund  proceedings 
finalized  to  date. 

The  DOE  had  previously  established 
June  30, 1994  as  the  final  deadline  for 
filing  an  Application  for  Refund  from 
the  crude  oil  funds.  See  58  FR  26318 
(May  3,  1993).  Although  that  date  has 
passed,  it  has  been  decided  to  re-open 
the  crude  proceeding.  See  59  Fed.  Reg. 
55656  (November  8, 1994).  The  new 
closing  date  for  this  proceeding  has 
been  tentatively  set  for  June  3, 1996.  U. 
It  is  the  policy  of  the  DOE  to  pay  all 
crude  oil  rehmd  claims  at  the  rate  of 
$.0008  per  gallon.  While  we  anticipate 
that  applicants  that  filed  their  claims 
before  June  30, 1986  will  receive  a 
supplemental  refund  payment,  we  will 
decide  in  the  future  whether  claimants 
that  filed  later  applications  should 
receive  additional  refunds.  See,  e.g., 
Seneca  Oil  Co.,  21  DOE  185,327  (1991). 
Notice  of  any  additional  amounts 
available  in  the  future  will  be  published 
in  the  Federal  Register. 

C.  Payments  to  the  Federal  Government 
and  the  States 

Under  the  terms  of  the  MSRP.  we 
propose  that  the  remaining  eighty 
percent  of  the  alleged  crude  oil 
overcharge  amounts  subject  to  this 
Proposed  Decision,  plus  accrued 
interest,  should  be  disbursed  in  equal 
shares  to  the  states  and  the  federal 
government  for  indirect  restitution. 
Refunds  to  the  states  will  be  in 
proportion  to  the  consumption  of 
petroleum  products  in  each  state  during 
the  period  of  price  controls.  The  share 
or  ratio  of  the  funds  which  each  state 
urill  receive  is  contained  in  Exhibit  H  of 
the  Stripper  Well  Settlement 
Agreement,  6  Fed.  Energy  Guidelines 
190.509  at  90,687.  When  disbursed, 
these  funds  will  be  subject  to  the  same 
limitations  and  repotting  requirements 
as  all  other  crude  oil  monies  received  by 
t^e  states  under  the  Stripper  Well 
Settlement  Agreement. 

It  te  Therefore  Ordered  That: 

The  funds  remitted  by  Murphy  Oil 
Corp.,  Murphy  Oil  USA,  Inc.,  and    . 
Murphy  E]4>loration  ft  Production  Co. 
pursuant  to  the  Consent  Order  entered 
into  %vith  the  DOE  on  July  IS.  1994  will 
be  distributed  in  accordance  with  the 
foregoing  Dedsiim. 

IFR  Doc  04-31132  Filed  12-16-94;  8:45  am] 
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Proposed 
lOSIPforttM 


Agreemont,  PM— 
of  Arizona 

AGENCY:  Enviro^otental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 

agreement;  requfst  for  public  comment. 

1 

SUMMARY:  In  acctirdance  with  Section 
113(g)  of  the  Clein  Air  Act  ("Act"'), 
notice  is  hereby  given  of  a  proposed 
settlement  agrMBient  concerning 
litigation  instituted  against  the 
Environmental  Rrotection  Agency 
("EPA")  by  Edward  M.  Ober,  through 
his  counsel  David  S.  Baron  of  the 
Arizona  Center  nr  Law  in  the  Public 
Interest  (hereaft«  r  "ACLPI").  The 
lawsuit  concern)  EPA*s  alleged  failure 
to  perform  a  non  discretionary  duty  with 
respect  to  promt  Igating  a  PM-10  final 
implementation  plan  ("FIP")  for  the 
Phoenix,  Aiizonfa  Planning  Area.  The 
proposed  settleif  ent  agreement  provides 
that  EPA  shall  sl^a  a  Notice  of  Final 
Rulemaking  ("NfRM"  regarding  the 
moderate  nonatiainment  area  PM-10 
State  implementition  plan  ("^IP") 
submitted  by  the  State  of  Arizona  for  the 
Phoenix  Planning  Area,  respecting 
which  a  Notice  df  Proposed  Rulemaking 
("NPRM")  was  liublished  at  59  FR 
38402  (July  28, 1994),  no  later  than 
March  1. 1995.  IF  final  rulemaking 
action  by  EPA  rosults  in  disapproval  of 
the  SIP,  in  wholf  or  in  part,  EPA  would 
agree  to  sign  a  NpRM  promulgating  a 
FIP  that  corrects^  the  disapproved 
portions  of  the  9IP  no  later  than  Mardi 
1 ,  1996.  imless  ^rior  to  that  date  EPA 
has  fully  appro^d  a  SIP  revision  that 
corrects  the  defitiency  that  formed  the 
basis  for  the  disapproval  action.  If  EPA 
takes  final  rulemaking  action  approving 
the  SIP,  in  whole  or  in  part,  the  parties 
will  file  a  joint  motion  to  stay  litigation 
in  the  district  cout  pending  the 
outcome  of  appelate  review. 
Additionally,  it  lifter  appellate  review 
EPA's  approval  is  vacated,  the  parties 
will  file  a  joint  motion  to  lift  the  stay, 
and  plaintiffs  w^uld  be  bee  to  pursue 
litigation  of  theif  original  FIP  claims 
without  being  required  to  file  an 
addtional  60-dat  notice  of  intent  to  sue 

int.  If,  however,  EPA  is 
ate  review,  plaintiffis 
lys.  file  a  motion  to 
iw  their  complaint. 

■  thirty  (301  days 
following  the  date  of  publication  of  this 
notice,  the  AgeiEy  %vill  receive  «vritten 
comments  relating  to  the  settlement 
agreement  EPA  or  the  Department  of 
Justice  may  witlihold  or  withdraw 


or  a  new  compl 
upheld  on  appel 
shall,  within  30 ] 
dismiss  or  with^ 
For  a  period  i 


consent  to  the  proposed  settlement 
agreement  in  the  comments  disclose 
facts  or  circumstances  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act 

Copies  of  the  settlement  agreement 
are  available  from  Phyllis  Cochran,  Air 
and  Radiation  Division  (2344).  Office  of 
General  Counsel,  U  S  Environmental 
Protection  Agency,  401  M  Street,  SW 
Washington,  D.C  20460,  (202)  260- 
7606.  Written  comments  should  be  sent 
to  Michael  A.  Prosper  at  the  above 
address  and  must  be  submitted  on  or 
before  January  18, 1995 

Dated-  December  12. 1994 
Jean  C  Nelson, 
General  Counsel 

IFR  Doc  94-31108  Filed  12-1&-94  8  45  am 
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Arizona:  Final  Determination  of 
Adequacy  of  State  Municipal  Solid 
Waste  Permit  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Final  Determination  of 
Full  Program  Adequacy  for  Arizona's 
Application. 

summary:  Section  4003(c)(1)(B)  of  the 
Resource  Conservation  and  Re<  overy 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  42 
U.S.C.  6945  (c)(1)(B),  requires  States  to 
develop  and  implement  regulatory 
programs  to  ensure  that  mimicipal  solid 
waste  landfill  fecilities  (MSWLFs) 
which  may  receive  hazardous 
household  waste  or  small  quantity 
generator  hazardous  waste  will  comph 
with  the  revised  federal  MSWLF 
criteria,  codified  at  40  CFR  Part  258  fthe 
Federal  MSWLF  Criteria)  Section 
4005(c)(l)(Q  of  RCRA,  42  U  S  C 
6945(c)(1)(C).  requires  the 
Environmental  Protection  Agency  [Et  \ 
to  determine  whether  States  have 
adequate  regulatory  programs  for 
MSWLFs. 

Approved  State  MSWLF  programs 
provide  interaction  between  the  State 
and  MSWLF  owners  and  operators 
regarding  site-specific  approval 
conditions  Only  owners  or  operators 
located  in  States  with  approved 
programs  can  use  the  site^peafic 
flexibiUty  provided  by  40  CFR  Part  258 
to  the  extent  the  state  program  allows 
such  flexibility  EPA  notes  that  the 
Federal  MSWLF  Critena  apply  to  all         , 
MSWLFs,  regardless  of  the  approve         { 
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status  of  any  state  program  or  individual 
facility 

Arizona  applied  for  a  determination 
of  adequacy  under  Section  4005  of 
RCRA.  EPA  reviewed  Arizona's 
api^ication  and  issued  for  public 
comment  a  tentative  determination  that 
Arizona's  program  is  adequate  to  ensure 
compliance  with  the  revised  MSWLF 
criteria.  Based  on  a  thorough  review  of 
Arizona's  MSWLF  program  and  the  fact 
that  the  only  comments  EPA  received 
supported  the  tentative  determination. 
EPA  is  today  issuing  a  final 
determination  that  Arizona's  MSWLF 
program  is  adequate. 
EFFECTIVE  DATE:  The  determination  of 
adequacy  for  Arizona  shall  be  efiiective 
on  December  19. 1994. 
FOR  FURTHER  MFORMATIGN  CONTACT:  U.S. 
EPA  Region  IX,  75  Hawthorne  Street, 
San  FrandscQ,  Cahfomia.  94105.  Attn: 
Ms.  Donna  J.  Or^ic.  mail  code  H-W- 
3,  telephone  (415)  744-2092. 

SUPPLEMENTARY  MFORMATIOM: 
A.Backgreuad 

On  Oc.ober  9, 1991.  EPA  promulgated 
the  Federal  MSWLF  Criteria,  codified  at 
40  CFR  part  258.  Subtitle  D  of  RCRA,  42 
U.S.C.  6941-«949(a),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  requires 
States  to  develop  regulatory  programs  to 
ensure  that  MSWLFs  comply  with  the 
Federal  MSWLF  Criteria.  Section  4005 
of  RCRA.  4?  U.S.C.  6945,  also  requires 
that  EPA  determine  the  adequacy  of 
State  MSWLF  programs  to  ensure  that 
facilities  comply  with  the  Federal 
MSWLF  Criteria.  To  faciHtate  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State  and  Tribal  Implementation  Rule 
(STIR)  that  will  provide  procedures  by 
which  EPA  will  api^rove,  or  partially 
approve.  State  and  Tribal  landfill 
regulatory  programs. 

EPA  has  approved,  and  will  continue 
to  approve.  State  MSWLF  programs 
prior  to  the  promulgation  of  the  STIR. 
Prior  to  the  promulgation  of  the  STIR. 
adequacy  determinations  will  continue 
to  be  made  on  the  basis  of  statutory 
authorities  and  requirements.  EPA 
interprets  the  statutory  requirements  for ' 
States  to  develop  "adequate**  regulatory 
programs  to  impose  several  minimum 
standards.  First,  each  State  must  have 
enforceable  standards  for  new  and 
existing  MSWLFs  that  are  technically 
comparable  to  EPA's  revised  MSWLF 
criteria.  Next,  the  State  must  have  the 
authority  to  issue  a  permit  or  other 
notice  of  prior  approval  to  all  new  and 
existing  MSWLFs  in  its  jurisdiction.  The 
State  also  must  {Hovide  for  public 
participatioB  in  facility  approval  and 


enforcement  as  required  in  Section 
7004(b)  of  RCRA,  42  U.S.C  6974(b). 
Finally,  the  State  must  show  that  it  has 
sufficient  compUance  monitoring  and 
enforcement  authwities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State  has  submitted  an  "adequate" 
program  based  on  the  interpretation 
outlined  above.  EPA  e}q>ects  States  to 
meet  all  of  the  criteria  for  all  elements 
of  a  MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program.  In 
addition.  States  may  use  the  draft  STIR 
as  an  aid  in  interpreting  these 
requirements. 

On  May  6, 1994,  Arizona  submitted 
an  application  for  program  adequacy 
determination.  On  September  15, 1994, 
EPA  published  a  tentative 
determination  of  adequacy  for  all 
portions  of  Arizona's  program.  Further 
background  on  the  tentative 
determination  of  adequacy  appears  at  59 
FR  47332  (S^tember  15, 1994). 

Aloi^  wdth  the  tentative 
determination,  EPA  announced  the 
availability  of  die  application  for  public 
comment  EPA  received  two  comments 
supporting  the  determination,  but  no 
requests  for  a  public  meeting. 

B.  Decision 

In  the  tentative  determination,  EPA 
proposed  to  fully  approve  Arizona's 
MSWLF  program.  Arizcma's  application 
for  adiequacy  determination  meets  all  of 
the  statutory  and  regulatory 
requirements  estabUshed  by  RCRA.  The 
State  of  Arizona  has  the  authority  to 
enforce  the  requirements  of  its  MSWLF 
program  at  all  MSWLFs  in  the  State, 
with  the  exception  of  those  located  on 
Tribal  Lands.  Accordingly.  Arizona  is 
granted  a  determination  of  adequacy  for 
all  portions  of  ite  MSWLF  program. 

In  addition  to  enforcement  by  the 
States,  Section  4005(a)  of  RCRA 
provides  that  citiz^is  may  use  the 
citizen  suit  provisions  of  Section  7002 
of  RCRA  to  enforce  the  Federal  MSWLF 
Criteria  at  40  CFR  part  258  independent 
of  any  state  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  state  program  approved 
by  EPA  should  be  considered  to  be  in 
compUance  with  the  federal  criteria.  See 
56  FR  50978. 50995  (October  9. 1991). 

Today's  action  takes  efibct  on  the  date 
of  publication.  EPA  believes  it  has  good 
cause  under  section  553(d)  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553(d),  to  put  this  action  bito  effect  less 
than  30  days  after  publication  in  the 
Federal  Repgia.  All  of  the 


requirements  and  obUgations  in  the 
State's  MSWLF  program  are  already  in 
effect  as  a  matter  of  state  law.  EPA's 
action  today  does  not  impose  any  new 
requiremraits  on  the  regulated 
community,  nor  do  these  requirements 
become  enforceable  by  EPA  as  federal 
law.  Consequently,  EPA  finds  that  it 
does  not  need  to  give  notice  prior  to 
making  its  approval  effective. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatmy  flexibiUty  analysis. 

Authority:  This  notice  is  bsued  under  the 
authority  of  Sections  2002. 4005  and  4007  of 
tlie  Solid  Waste  Disposal  Act.  as  amended.  42 
U.S.C  6912.  6945,  6947. 

Dated:  December  6. 1994. 
Nora  McGee,  • 

Acting  Regfonal  Administrator 
[FR  Doc.  94-31107  Filed  12-16-94: 8:45  am) 
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Intent  To  Suspend  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  issuance  of  no|ices  of 
intent  to  suspend. 


SUMMARY:  This  NoUce.  pursuant  to 
secUon  6(0(2)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(HFRA),  7  U.S.C.  136  et  seq..  announces 
that  EPA  has  issued  Notices  of  Intent  to 
Suspend  pursuant  to  sections  3(c)(2)(B) 
and  4  erf  FIFRA.  The  Notices  were 
issued  follbwdng  issuance  of  Section  4 
Reregistration  Requirements  Notices  by 
the  Agency  and  the  feilure  of  registrants 
subject  to  the  Section  4  Reregistration 
Requirements  Notices  to  take 
appropriate  steps  to  secure  the  data 
required  to  be  submitted  to  the  Agency. 
This  Notice  includes  the  text  of  a  Notice 
of  Intent  to  Suspend,  absent  specific 
chemical,  product,  or  factual 
information.  Table  A  of  this  Notice 
fiirtber  identifies  the  registrants  to 
whom  the  Notices  of  Intent  to  Suspeno 
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were  issued,  the  date  each  Notice  of 
Intent  to  Suspend  was  issued,  the  active 
ingredient(s)  involved,  and  the  EPA 
registration  numbers  and  names  of  the 
registered  product(s)  which  are  affected 
by  the  Notices  of  Intent  to  Suspend. 
Moreover,  Table  B  of  this  Notice 
identifies  the  basis  upon  which  the 
Notices  of  Intent  to  Suspend  were 
issued.  Finally,  matters  pertaining  to  the 
timing  of  requests  for  hearing  are 
specified  in  the  Notices  of  Intent  to- 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(f)(2),  the 
Notices  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  each  affected  registrant  at 
its  address  of  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francisca  Uem,  Office  of  Compliance, 
Agriculture  and  Ecosystems  Division, 
Mail  Code  2225A,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  564-2365. 

SUPPLEMENTARY  INFORMATION: 

I.  Text  of  a  Notice  of  Intent  to  Suspend 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows: 

United  States  Environmental  Protection 
Ageacy 

Office  of  Prevention,  Pesticides  and  Toxic 
Substances 

Washington.  DC  20460 

Certified  Mail 

Return  Receipt  Requested 

SUBJECT:  Suspension  of  Registration  of 
Pesticide  Product(s)  Containing 

for  Failure  to  Comply  with\ 

the  Section  4  Phase  5  Reregistration 
Eligibility  Document  Data  Call-In  Notice  for 
^         Dated 

Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registrations  listed  in 
Attachment  I  will  be  suspended  30  days 
from  your  receipt  of  this  letter  unless 
you  take  steps  within  that  time  to 
prevent  this  Notice  from  automatically 
becoming  a  final  and  effective  order  of 
suspension.  The  Agenc>''s  authority  for 
suspending  the  registrations  of  your 
products  is  section  3(c)(2)(B)  of  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  (FIFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  order 
will  be  an  unlawful  act  under  section 
12(a)(2)(J)  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
comply  with  the  terms  of  the  Phase  5 
Registration  Eligibility  Document  Data 
I  Call-In  Notice  imposed  pursuant  to 


section  4(g)(2)(b)  ind  section  3(c)(2)(B) 
ofHFRA. 

The  specific  ba  iis  for  issuance  of  this 
Notice  is  stated  ii  the  Explanatory 
Appendix  (Attacl  ment  III)  to  this 
Notice.  Affected   iroducts  and  the 
requirements  wh  ch  you  failed  to  satisfy 
are  listed  and  de:  cribed  in  the  following 
three  attachments: 

Attachment  I  Suspension  Report  - 
Product  List        J 

Attachment  II 2  uspension  Report  - 
Requirement  List 

Attachment  in  Suspension  Report  - 
Explanatory  Appi  indix 

The  suspensioi)  of  the  registration  of 
each  product  listad  in  Attachment  I  will 
become  final  unless  at  least  one  of  the 
following  actionsjis  completed. 

1 .  You  may  avoid  suspension  under 
this  Notice  if  you! or  another  person 
adversely  affected  by  this  Notice 
properly  request  k  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If 
you  request  a  heajring,  it  will  be 
conducted  in  accordance  with  the 
requirements  of  section  6(d)  of  FIFRA 
and  the  Agency'sjprocedural  regulations 
in  40  CFR  part  18k. 

Section  3(c)(2)^).  however,  provides 
that  the  only  allowable  issues  which 
may  be  addressed  at  the  hearing  are 
whether  you  hava  failed  to  take  the 
actions  which  ara  the  bases  of  this 
Notice  and  whether  the  Agency's 
decision  regardir^  the  disposition  of 
existing  stocks  is  consistent  with  FIFRA. 
Therefore,  nD  sut  stantive  allegation  or 
legal  argument  cc  nceming  other  issues, 
including  but  not  limited  to  the 
Agency's  original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  ut  hty  of  any  of  the 
required  data  or  <  ther  information  or 
deadlines  impost  d,  and  the  risks  and 
benefits  associatejd  with  continued 
registration  of  th^  affected  product,  may 
he  proceeding.  The 
iw  Judge  shall  by  order 
ions  which  have  no 
iwable  issues  which 
in  the  proceeding. 
)(iv)  of  FIFRA 
hearing  must  be  held 
on  issued  within  75 
days  after  receiptjof  a  hearing  request. 
This  75-day  period  may  not  be 
extended  unless  411  parties  in  the 
ite  to  such  an 
ing  is  properly 
ncy  will  issue  a  final 
sion  of  the  hearing 
!nsion  of  your 


be  considered  in 
Administrative 
dismiss  any  obj 
bearing  on  the  al 
may  be  consider) 
Section  3(c)(2) 
provides  that  an, 
and  a  determinat 


proceeding  stipu 
extension.  If  a  he 
requested,  the  A_ 
order  at  the  cone 
governing  the  su 
products. 
A  request  for  a 


learing  pursuant  to 


this  Notice  must  (l)  include  specific 
objections  which  jpertain  to  the 
allowable  issues  vhich  may  be  heard  at 
the  hearing,  (2)  i(  entify  the  registrations 


for  which  a  hearing  is  requested,  and  {3 
set  forth  all  necessary  supporting  facts 
pertaining  to  any  of  the  ob]ections 
which  you  have  identified  m  your 
request  for  a  hearing.  If  a  heanng  is 
requested  by  any  person  other  than  the 
registrant,  that  person  must  also  state 
specifically  why  he  asserts  that  he 
would  be  adversely  affected  by  the 
suspension  action  described  in  this 
Notice.  Three  copies  of  the  request  must 
be  submitted  to-  Hearing  Clerk.  Mail 
Code  1900,  U  S.  Environmental 
Protection  Agency.  401  M  St.,  SW 
Washington,  DC  20460,  and  an 
additional  copy  should  be  sent  to  the 
signatory  listed  below  The  request  must 
be  received  by  the  Heanng  Clerk  bv  'he 
30th  day  from  your  receipt  of  this 
Notice  in  order  to  be  legally  effective 
'The  30-day  time  limit  is  estabhshed  ^\ 
FIFRA  and  cannot  be  extended  for  any 
reason.  Failure  to  meet  the  30-dav  time 
limit  will  result  in  automatic 
suspension  of  your  registration(s)  bv 
operation  of  law  and,  under  such 
-circumstances,  the  suspension  of  the 
registration  for  your  affected  product(s 
will  be  final  and  effective  at  the  close  of 
business  30  days  after  your  re-eipt  of 
this  Notice  and  will  not  be  subject  to 
further  administrative  review 

The  Agency's  Rules  of  PracUie  at  40 
CFR  164  7  forbid  anyone  who  mav  take 
part  in  deciding  this  case,  at  anv  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proceeding  ex  parte  with 
any  party  or  with  any  person  who  has 
been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of 'heir 
representatives.  Accordingly,  the 
following  EPA  offices,  and  the  staffs 
thereof,  are  designated  as  judicial  staff 
to  perform  the  judicial  function  of  EI  A 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend:  The  nffi.  e 
of  the  Administrative  Law  Judges,  *-he 
Office  of  the  Judicial  Officer,  the 
Administrator  the  Deputv 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  offices  of  'he 
Administrator  and  Deputy 
Administrator  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  communication  wi'h 
trial  staff  or  any  other  interested  person 
not  employed  by  EPA  on  the  ments  of 
any  of  the  issues  involved  m  this 
proceeding,  without  fully  complving 
with  the  applicable  regulations. 

2.  You  may  also  avoid  suspension  if 
within  30  days  of  your  receipt  of  'his 
Notice,  the  Agency  determines  that  vou 
have  taken  appropriate  steps  to  complv 
with  the  Section  4  Phase  5 
Reregistration  Eligibility  Document  I  'ata 
Call-In  Notice  requirements  In  order  t 
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avoid  suspension  under  this  option,  you 
must  satisfactorily  comply  with 
Attachment  II,  Requirement  List,  for 
each  product  by  submitting  all  required 
supporting  data/information  described 
in  Attachment  II  and  in  the  Explanatory 
Appendix  (Attachment  HI)  to  the 
following  address  (preferably  by 
certified  mail): 

Office  of  Compliance.  Ag^culture  and 
Ecosystems  Division,  Mail  Code 
2225A,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington. 
DC  20460. 

For  you  to  avoid  automatic 
suspension  under  this  Notice,  the 
Agency  must  also  determine  within  the 
applicable  30-day  period  that  you  have 
satisfied  the  requirements  that  are  the 
bases  of  this  Notice  and  so  notify  you 
in  writing.  You  should  submit  the 
necessary  data/informaticm  as  quickly  as 
possible  for  there  to  be  any  chance  the 
Agency  vsdll  be  able  to  make  the 
necessary  determination  in  time  to 
avoid  suspension  of  your  prodact(s). 

The  suspension  of  the  re^stration(s) 
of  your  company's  productTs)  pursuant 
to  this  Notice  will  be  rescinded  when 
the  Agency  determines  you  have 
complied  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compliance  may  only  be  achieved 
by  submission  of  the  data/information 
described  in  the  attachments  to  the 
signatory  below. 


Registrant  Affected 


A  &  V.  Inc. 


Abbott  Laboratories 

Alex  C.  Fergusson,  Inc. 
Alpha  Chemical  Services,  inc. 

An-Fo  Manufacturing  Company 

Aqua  Clear  Industries,  Inc. 
Aroo  industries.  Inc. 


Betz  Entec,  Inc. 
BiffcoCorp. 

Calgon  Vestal  Laboratories 
Capo  Industries,  Ltd. 

Carefree  Chemical  Co 
Chemtreat,  Inc. 

Colgate  Palmotive  Company 


Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compliance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing. 

After  the  suspension  becomes  finfl 
and  effective,  the  registrant  subject  to 
this  Notice,  including  all  supplemental 
registrants  of  producUs)  listed  in 
Attachment  I,  may  not  legally  distribute, 
sell,  use.  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  dehyer  or  offer 
to  deliver,  to  any  perscm,  the  product(s) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell.  use.  offer  for  sale,  hold 
for  sale,  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
product(s)  listed  in  Attachment  I. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell,  use,  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment,  or  receive  and  (having  so 
received)  deUver  or  offer  to  deliver,  to 
any  person,  the  product(s)  listed  in 
Attachment  I  in  any  maimer  which 
would  have  been  unlawful  prior  to  the 
suspension. 

If  the  registrations  of  your  products 
listed  in  Attachment  I  are  currently 
suspended  as  a  result  of  failure  to 
comply  with  another  Section  4  Data 
Requirements  Notice  or  Section 

Table  A.— List  of  Products 


3(c)(2)(B)  Data  CaU-hi  Notice,  this 
Notice,  when  it  becomes  a  final  and 
effective  order  of  suspension,  will  be  in 
addition  to  any  existing  suspension,  i.e., 
all  requirements  which  are  the  bases  of 
the  suspension  must  be  satisfied  before 
the  registration  will  be  reinstated. 
You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to 
notify  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
applies  to  their  supplementary 
registered  products  and  that  you  may  be 
held  hable  for  violations  committed  by 
your  distributors.  If  you  have  any 
questions  about  the  requirements  and 
procedures  set  forth  in  this  suspension 
notice  or  in  the  subject  Section  4  Data 
Requirements  Notice,  please  contact 
Francisca  Liem  at  (202)  564-2365. 
Sincerely  yours. 

Director,  Agriculture  and  Ecosvstem 
Division 

Attachments: 
Attachment  I  -  Product  List 
Attachment  II  -  Requirement  List 
Attachment  III  -  Explanatory  Appendix 

n.  Registranto  Receiving  and  Affected 
by  Notices  of  Intent  To  Suspend;  Date 
of  Issuance;  Active  Ingredient  and    • 
Products  Affected 

The  following  is  a  list  of  products  for 
which  a  letter  of  notification  has  been 
sent: 


EPA  Registration 
Nurnber 


01201400044 

01201400056 
00027500078 

00063300044 

01063400003 
01063400019 

00131700065 
00131700080 

04530900021 

00686600024 
00886600025 

03457100014 
01014700010 

00104300101 
05499800002 

05389200009 

01530000017 
01530000021 

00458200065 


Active  Ingredient 


Chlorinated  Isocyanurates 

Cttk>rinated  Isocyanurates 
Chlorinated  Isocyanurates 


Name  of  Product 


Chlorinated 

Chlorinated 
Chlorinated 

Chkirinated 
Chlorinated 

Chlorinated 

Chlorinated 
Chlorine 


Isocyanurates 

Isocyanurates 
Isocyanurates 

Isocyanurates 
Isocyanurates 

Isocyanurates 

Isocyanurates 
Isocyanurates 


Chlorinated  Isocyanurates 
Chk>rinated  Isocyanurates 

Chlorinated  lso(^anurate6 
Chlorinated  Isocyanurates 

Chlorinated  Isocyanurates 

Chlorinated  Isocyanuiates 
Chlorinated  Isocyanurates 

Chlorinated  Isocyanurates 


Poolcare/Spacare      Dichlor     Plus 

Granules 
Pooteare  Alga-Kill 

Receptal   Saf-Gard   Liner   System 
with  Germicide 

Afco  Super-Chlor  Sanitizer 

Alpha  San  200 
Alpha  San  300 

San»-Ou  Chlorine  Sanitizer 
DuOor  Swimming  Pool  Chlorine 

Aqua  Clear  Iso-Gran 

Aroo  Concentrated  Pool  Chlorine 
Arco     Chlorinating     Concentrated 
Tablets 

Betz  Entec  362 

Synchlorozene  For  Hide-Brine  Cur- 
ing 

Cs-420  Wash  Sanitizer 

Concentrated    Stabilized    Chlorine 
Granules 

Spa  Granules 

Chenncal  Treatment  C-2181 
Chemical  Treatment  C-2185 
Ajax  Disinfecting  Cleanser 


Date  Issued 


10/17/94 

10/17/94 
10/17/94 

10/17/94 

10/17/94 
10/17/94 

10/17/94 
10/17/94 

10/17/94 

10/17/94 
10/17/94 

10/17/94 
10/17/94 

10/17/94 
10/17/94 

10/17/94 

10/17/94 
10/17/94 

10/17/94 


F<ulai.ol    D< 
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Registrant  Affected 


CougNan  Products  Coq>. 
Custom  Foots  of  Houston 
Despo  Chemicals  Intl.,  Inc. 
Ecolab,  Inc. 
Fitzpatrick  Bros.,  Inc. 
Garratt  Callahan  Company 
Great  Lakes  Btochemcal  Co.,  Inc. 


EPA  Registralton 
Number 


H.B.  FuMer  Company 
Hoffman,  J.I.  Co.,  Inc. 

Jersey  Chemicals.  Inc. 

King  Technoiogy.  Inc. 

Luseaux  Laboratories,  Inc. 

Miami  Products  &  Chemical  Company 

N.  Jonas  &  Co.,  Inc. 


Nisso  America,  Irtc. 

Oakite  Products,  Inc. 
Occkjental  Chemical  Corporation 


OUe  Tyme  Products,  Inc. 
Pace  International,  LP. 


Table  A.— List  c  *  Products— Continued 


Active  Ingredieni 


00458200066 

00458200067 
00229200096 
06304100001 
04892500001 
00167700141 
00646600012 
00854000014 
00736400045 

00736400046 
00736400060 

00736400041 
00736400042 
00736400043 

00736400044 

00736400049 

00736400051 
00736400057 

00452400040 
00213600033 

01007900003 
05373500002 
00352200018 
00027800050 

00343200012 

00343200037 
00343200050 
00343200023 
00343200024 
00343200035 
00343200036 
00343200044 
00343200051 

00343200061 

00803300005 
00603300004 
00803300006 
00102000004 
00093500058 

00093500047 

00093500050 
00093500054 
00093500055 

00093500057 

06328700001 

06486400006 
06486400009 


Chkxi^ted  Isocyanurates 

1 
Chtori^rtad  Isocyanurates 
Chtori|iated  Isocyanurates 
Chtorihated  Isocyanurates 
Chk)ripated  Isocyanurates 
Isocyanurates 
Isocyanurates 
Isocyanurates 
Isocyanurates 

Chtor  lated  Isocyanurates 
Chtor  lated  Isocyanurates 

Chtor  lated  Isocyanurates 
Chtor  nated  Isocyanurates 
Chlor  nated  Isocyanurates 

Chtor  nated  Isocyanurates 

Chtor  nated  Isocyanurates 

Chlor  nated  Isocyanurates 
Chtor  nated  Isocyanurates 


Chtor  nated 
Chtorjnated 

4 

Chtoi^nated 
Chtorjnated 
Chtorinated 
Chkxinated 


Isocyanurates 
Isocyanurates 

Isocyanurates 
Isocyanurates 
Isocyanurates 
Isocyanurates 


Chtoij 


nated  Isocyanurates 


Chtortnated 
Chlotf  nated 
Chtoi  nated 
Chtoi  nated 
Chtoi  inated 
Chto(  inated 
Chlo  inated 
Chkxinated 


Isocyanurates 
Isocyanurates 
Isocyanurates 
Isocyanurates 
Isocyanurates 
Isocyanurates 
Isocyanurates 
Isocyanurates 


Chtoi  Inated  Isocyanurates 

Chto  inated  Isocyanurates 
Chto  Irwted  Isocyanurates 
Chtoi  Inated  Isocyanurates 

Chto  inated  Isocyanurates 

Chtofinated  Isocyanurates 

Chtojlnated  Isocyanurates 

Chtofinated  Isocyanurates 
Chto^nated  Isocyanurates 
Chlorinated  Isocyanurates 

Chto  inated  Isocyanurates 

Chto  inated  Isocyanurates 

Chto  inated  Isocyanurates 
Chtofinated  Isocyanurates 


Name  of  Product 


Date  Issued 


Cpi  Instituttonal  Ajax  Disinfectant 
Cteanser 

Ajax  Disinfecting  Cleanser 

Bacta  Clean  Sanitizer  Tablets 

Sta-Clear  Jumbo  Tablets 

Altasan  16 

Bonchem  BorvA-CNor  100 

Kitchen  Klenzer 

Garratt-Callahan  Formula  36 

Tabex  Chtorine  Concentrate  Granu- 
lar 

Tabex  Algae  Out 

Tabex  Spa/hot  ,  Tub  Products 
CNorinating  Conce 

Tat>ex  Chtorinatton  Tat)tets 

Tabex  Qutok  Shock  Tablets 

Tabex  Chtorinatton  Tabtots  -  Ftoat 
Canister 

Tabex  Chtorinatton  Tabtots  -  Feed- 
er Canister 

Tatwx  Replacement  Chtorinating 
Canister 

Tabex  Chtorination  Sttoks 

Tabex  One-Half  Ounce  Chtorinatton 
Tablets 

Monoktor 

Hoffman's  Stabilized  Dry  Pool 
CNorinator 

Sani-King  P-Max  8  Cartndge 

Luseaux  Chto-Rins-Tabs 

Sanygen  Granular  Chtorinating 
Comqpound 

Maxi-Ctor      Stabilized      Chtorine 

Power  Concentrate 
Pow  Supe  Chtorinator 
Diamond  Sani  -  Spa 
41b  Continuous  Chtorinator 
Maxi  Clor  Chtorine  Tabtots 
Maxi-Clor  Giant  Chtorine  Tabtots 
Maxi  Chlor  Chtorinating  Sticks 
Super  90  Chlorinating  Powder 
On      Guard      Maxi-Ctor      Super 

Chlorinating  Sttoks 
Onguard  Maxi-Clor  3  Irwh  Super 

Chlorinating  Tabtots 

Nisso  Sdic-60 
Nisso  Tcca  -  90 
Nisso  Sdto-55 

Oakite  Chtor-Tergent 

Mwss  60  Wash  And  Surface  Sani- 
tizer 
Mwws  56  Wash  And  Surface  Sani- 
tizer 
Maws  56  Ackj  Wash  Sanitizer 
Mds  56  Detergent  Sanitizer 
Mfds  56  Fabnc  And  Diaper  Sani- 
tizer 
Mwss  56  Wash  And  Surface  Sani- 
tizer 

Mr.  O's  Sanitizing  Tabtefo 

Sanit  C-16  Bacterickle-Deodorizer 
Master  Cax  A  Heavy  Duty  Ctoaner- 
Sanitizer-Deo 


10/17/94 

10/17/94 
10/17/94 
10/17/94 
10/17/94 
10/17/94 
10/17/94 
10/17/94 
10/17/94 

10/17/94 
10/17/94 

10/17/94 
10/17/94 
10/17/94 

10/17/94 

10/17/94 

10/17/94 
10/17/94 

10/17/94 
10/17/94 

10/17/94 
10/17/94 
10/17/94 
10/17/94 

10/17/94 

10/17/94 
10/17/94 
10/17/94 
10/17/94 
10/17/94 
10/17/94 
10/17/94 
10/17/i94 

10/17/94 

10/17/94 
10/17/94 
10/17/94 

10/17/94 

10/17/94 

10/17/94 

10/17/94 
10/17/94 
10/17/94 

10/17/94 

10/17/94 

10/17/94 
10/17/94 
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Table  A.— List  of  Products— Continued 


Registrant  Affected 


Pazianos  Associates 


Penetone  Corporatton 
Phoenix  Chemical  Co. 


Pride  Mfg..  Inc. 

Purdy  Products  Company 

Puritan/ChurchiN  Chemtoal  Co. . 

Rtohardson  Chemtoal  Products  Co. 

Saratoga  Specialties 

SavoKte,  Inc. 

Scientific  Water  Systems 

Steeterete  Co. 
Steelcri^Ca 


EPA  Registraltoo 
Number 


Suncoast  Chemtoals  Company 

Swimchem,  Inc. 

Texo  Corp. 

U.S.  Army  Nattok  RD&E  Center 

Water  Technotogy  &  Controls,  Inc. 


03398000001 
03398000004 
03398000005 
03398000006 
03398000002 
03398000003 

01019000002 

04852000010 

04852000011 

04852000012 
06249800001 
00017800009 

00054100173 

00088100012 

00940900001 

00179100040 

04538700015 
04538700017 
04538700018 

04170200007 
04170200008 
04170200009 
04170200006 

04604300002 
04604300003 

04352100003 

00587000033 

04051000004 

05162400003 


Active  Ingredtont 


Ctttorinaled 
Chtorinated 
Chtorinated 
Chtorinated 
Chtorinated 
Chtorinated 

Chtorinated 

Chtorinated 


Isocyanurates 
Isocyanurates 
Isocyanurates 
Isocyanurates 
Isocyanurates 
Isocyanurates 

isocyanurates 

Isocyanurates 


Chtorinated  isocyanurates 

Chtorinated  Isocyanurates 
Chtorinated  Isocyanurates 
Chtorinated  Isocyanurates 

Chtorinated  Isocyanurates 


Chtorinated 

Chlorinated 

Chtorinated 

Chtorinated 
Chtorinated 
Chtorinated 

Chlorinated 


Isocyanurates 

Isocyanurates 

Isocyanurates 

Isocyanurates 
Isocyanurates 
Isocyanurates 

Isocyanurates 


Name  of  Product 


Chlorirtated  Isocyanurates 
Chtorinated  Isocyanurates 
Chlorinated  Isocyanurates 


Chtorinated 
Chtorinated 

Chlorinated 

Chlorinated 

Chlorinated 


Isocyanurates 
Isocyanurates 

Isocyanurates 

Isocyanurates 

Isocyanurates 


Neo-Chtor90 
Neo-Chtor  90  Granular 
Neo<;hlor  One  Inch  Tablet 
Neo-CWoro  Three  Inch  Tabtet 
Neo-Chtor  60 
Neo-Chtor  55 

Satobrite  "Chtorinated  Detergenr' 

Modem     Stabilized     Chtorinating 

Giant  Tabs 
Modem  Stabilized  Chtorinating  Tmy 

Tabs 
Modem  Stabilized  Chtorinating  Stix 
Pool  Pride  Granular  62 

Stera-Sheen  Green  Label  Sanitizer 
&  Cleaner 

Puritan  #285  Gennicide  Corv 
centrate 

SC  Sanitizer 

Morrell  Chemicals  H.  D.  Sanitizer 

Ktearsol64 

Ctor  Mor  Dy-Chtor  62 

Ctor  Mor  Chlorinated  Tablets,  "I" 

Ctor  Mor  Chlorinated  Tablets,  3 

Aztec  Small  Tabtots  Stabilized  Pool 
Chtorinating  Tat)tots 

Aztec  Large  Tabtots  Stabilized  Pool 
Chtorinating  Tabtots 

Aztec  Sttoks  Stabilized  Pool 
Chtorinating  Concentrate 

Aztec  Granular  Pool  &  Spa  Sta- 
bilized Chtorinating  Concentrate 

Suncoast  Tri-Chtor  1  Inch  Tablets 

Suncoast  Tri-Chtor  3  Inch  Tablets 

Super  Swim  Brite  62 
D.C.  San 


Date  Issued 


Disinfectant,  Food  Service  (Chto- 
rine-lodine  Type)  MIL-D-1130 
Chlorinated  Isocyanurates        |  AQG-003  Algae  Control 


in.  Basis  for  Issuance  of  Notice  of  Intent;  Requirement  List 

The  following  companies  failed  to  submit  the  folloH-ing  requirement  data  or  information: 

Table  B.— List  of  Requirements 


10/17/94 
10/17/94 
10/17/94 
10/17/94 
10/17/94 
10/17/94 

10/17/94 

10/17/94 

10/17/94 

10/17/94 
10/17/94 
10/17/94 

10/17/94 

10/17/94 

10/17/94 

10/17/94 

10/17/94 
10/17/94 
10/17/94 

10/17/94 
10/17/94 
10/17/94 
10/17/94 

10/17/94 
10/17/94 

10/17/94 

10/17/94 

10/17/94 

10/17/94 


Active  Ingredient 


Chtorinated  Isocyanurates 


Registrant  Affected 


A  &  V,  Inc. 


Requirement  Name 


Confktential  Statement  of  Fomrjula  (CSF)  Form 

Chemical  Identity 

Beginning  Materials  &  Manufacturing  Process 

Discussion  of  Formation  of  Impurities 

Preliminary  Analysis  of  Product  Samples 

Certiftoatton  of  Ingredtont  Limits 

Analyttoal  Method  to  Verify  Certified  Umits 

Cotor 

Physical  State 

Odor 

Density,  Bulk  Density,  or  Specific  Gravity 

pH 

Oxklizing/Reducing  Actton 

Viscosity 

Corroston  Characteristics 
Acute  Oral  Toxtoity  -  Rat 
Acute  Dermal  Toidcity  -  Rabbit/Rat 
Acute  Inhalation  Toxicity  •  Rat 


Guidelirie  Ref- 
erence No. 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

6a-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 


Original 
Due-Date 


1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2«4 
1/2/94 
1/2/94 
1/2«4 
1/2/94 
M2m 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 


.1    D.. 
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Table  B.— List  of 


Requirements— Continued 


Active  Ingredient 


Registrant  Affected 


Chlorinated  Isocyanurates 


Abbott  Laboratories 


Chlorinated  Isocyanurates 


Alex  C.  Fergusson,  Inc. 


CNufkuled  Isocyanurates 


Alplie  Chemical  Sen/ices, 
mc. 


Requirement  I4ame 


Primary  Eye  Irritation  -  Rabbit 

Primary  [>ermal  Initation 

Dermal  iensitization 

Confida  itial  Statement  of  Formula  (CSF)  Fomi 

Chemic  il  Identity 

Beginnii  g  Materials  &  Manufacturing  Process 

Discuss  on  of  Formation  of  Impurities 

Prelimir  sry  Analysis  of  Product  Samples 

Certifies  tion  of  Ingredient  Limits 

Analyti^  Method  to  Verify  Certified  Limits 

Color 

State 


Bdk  Density,  or  Specific  Gravity 


Physics  ' 
Odor 

Density!  I 

pH 

Oxidizir  g/Reducing  Action 

Viscosilr 

CorrosM  n  Characteristics 

Acute  C  ral  Toxicity  -  Rat 

Acute  C  ermal  Toxicity  -  Rabbit/Rat 

Acute  lahalation  Toxicity  -  Rat 

Primary  Eye  Irritation  -  Rabt)it 

Prirrwry  Dermal  Irritation 

Dermal  Sensitization 

SO-Day  Response 

Confide  ntial  Statement  of  Formula  (CSF)  Form 

Cliemical  Identity 

BeginnI  yg  Materials  &  Manufacturing  Process 

Discus)  ion  of  Formation  of  Impurities 

Preilmii  ary  Analysis  of  Product  Samples 

Certifia  ition  of  Irigredierrt  Limits 

AnalytM  al  Method  to  Verify  Certified  Limits 

Color 

Physio  I  State 

Odor 

Densit) ,  Bulk  Density,  or  Specific  Grav^ 

pH 

Oxidizi  ig/Reducing  Action 

Viscos  y 

Corros  x\  Characteristics 

Acute  <  >ral  Toxicity  -  Rat 

Acute  I  >ermal  Toxicity  -  Rabbit/Rat 

Acute  fihalation  Toxicity  -  Rat 

Primary  Eye  Irritation  -  Rabbit 

Primarv  Dermal  Irritation 

Denna  Sensitization 

Confid  tntial  Statement  of  FomHila  (CSF)  Form 

Chemi  al  Identity 

Beginn  r)g  Materials  &  Manufacturing  Process 

Di^us  >ion  of  Formation  of  Impurities 

Prelim  wry  Analysis  of  Product  Samples 

Certific  ation  of  Irigredient  Limits 

Analytl  al  Method  to  Verify  Certified  Umits 

Color  ^ 

PtiysicM  State 

Odor  ' 

Densidr.  Bulk  Density,  or  Specific  Gravity 

pH 

Oxidiz  fig/Reducing  Action 

Viscoa  ty 

Corros  on  Ctwracteristics 

Acute  >ral  ToxKity  -  Ral 

Acute  Dermal  ToxKity  •  RabbiVRat 

Acute  Inhalation  Toxicity  -  Rat 

Primal^  Eye  Inflation  -  RatM 

Prima%r  Dermal  Initaion 

Demttf  Sensilizalion 

90-Oair  Response 
I  ConBclsntial  SlalemanI  of  Formula  (CSF)  Fonn 


Guideline  Ref- 
ererK»f4o. 


81-4 
81-5 
81-6 

61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6) 

61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14) 

63-18 

63-20, 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 


Original 
Due-Date 


1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8«1/93 
8/31/93 
8/31/93 
8/31/93 
801/93 
8/31/93 
8/31/93 
8/31/93 
8«1/93 
8/31/93 
8/31/93 

1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2«4 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2«4 
1/2/94 
1/2/94 
1/2/94 
1/2/94 

8/31/93 
8/31/93 
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Table  B.— Ust  of  Requirements— Continued 


Active  Ingredient 


Registrant  Affected 


Chtorinated  Isocyanurates 


An-Fo  Manufacturing  Com- 
pany 


Chkxinated  Isocyanurates 


Aqua  Clear  Industries.  Inc. 


Requirement  Name 


Chemical  Identity 

Beginning  Materials  &  Manufacturing  Process 

Discussion  of  Fonnation  of  Impurities 

Preliminary  Analysis  of  Product  Samples 

Certification  of  Ingredient  Umits 

Analytical  Method  to  Verify  Certified  Umits 

Cotor 

Physical  State 

Odor 

Density,  Bulk  Density,  or  Specific  Gravity 

pH 

Oxidizing/Reducing  Action 

Viscosity 

Corrosion  Characteristics 

Acute  Oral  Toxicity  -  Rat 

Acute  Dermal  Toxicity  -  Rabbit/Rat 

Acute  Inhalation  Toxicity  -  Rat 

Primary  Eye  Irritation  -  Rabbit 

Primary  Demrtal  Irritation 

Dermal  Sensitization 

90-Day  Response 

Confidential  Statement  of  Fonnula  (CSF)  Fonn 

Chemical  Identity 

Beginning  Materials  &  Manufacturing  Process 

Discussion  of  Formation  of  Inrpurities 

Preliminary  Analysis  of  Product  Samples 

Certification  of  Ingredient  Umits 

Analytical  Method  to  Verify  Certified  Umits 

Color 

Physical  State 

Odor 

Density.  Bulk  Density,  or  Specific  Gravity 
pH 

Oxidizing/Reducing  Action 

Viscosity 

Corrosion  Characteristics 

Acute  Oral  Toxicity  -  Rat 

Acute  Demial  Toxicity  -  Rabbit/Rat 

Acute  Inhalation  Toxicity  -  Rat 

Primary  Eye  Irritation  -  Rabbit 

Primary  Dermal  Irritation 

Dermal  Sensitization 

90-Day  Response 

Confidential  Statement  of  Formula  (CSF)  Fomi 

Chemical  Identity 

Beginning  Materials  &  Manufacturing  Process 

Discussfon  of  Formation  of  Impurities 

Preliminaiy  Analysis  of  Product  Samples 

Certificatwn  of  Ingredient  Umits 

Analytkal  Method  to  Verify  Certified  Umits 

Cok)r 

Physfcal  State 

Odor 

Density,  Bulk  Density,  or  Specific  Gravity 

pH 

Oxidizing/Reducing  Actk>n 

Viscosity 

Corrosion  Characteristfcs 

Acute  Oral  Toxicity  -  Rat 

Acute  Demial  Toxfcity  -  Rabbit/Rat 

Acute  Inhalation  Toxicity  -  Rat 

Primary  Eye  Irritation  -  Rat>bit 

Primary  Dermal  Initation 

Dermal  Sensitizatk>n 

Confidential  Statenrient  of  Formula  (CSF)  Form 
Chemical  Identity 

Beginning  Materials  &  Manufacturing  Process 
Discussion  of  Fonnatkw  of  Impurities 
Preliminary  Analysis  of  Product  Samples 


Guideline  Ref- 
erence No. 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 

61-1 
61-2 
61-3 
62-1 


Original 
Due-Date 


8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31 /» 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/90 

8/31/93 

8^1/93 

8/31/93 

8/31/93 

8/31/93 

6/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

6/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

801/93 

8/31/93 

8/31/93    . 

8/31/93 

^/2m 

1/2/94 
1/2/94 
1/2/94 
1/2/94 
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Table  B.— List  of  Requiremefjts— Continued 


Active  Ingradtoni 


Registrant  Affected 


Chtofineted  Isocyanurates 


Arco  Industries,  Inc. 


CNorinated  Isocyanurates 


Belz  Entec,  Inc. 


UMI 


Requirement  Nenw 


Certificat  on  of  tngredient  Limits 

Anelylicfl  Method  to  Veiify  Certified  Umits 

Color 

Ptqrrical  $tale 

Odor 

Denstty.  Bdk  Density,  or  Specific  Gravity 

pH  [" 

OxidizingrRedudng  Action 

Viscosity^ 

CorTOsioi|  Characteristics 

Acute  Or  il  Toxicity  -  Rat 

Acute  De  Tnal  Toxicity  •  Rabbit/Rat 

Acute  Mt  alation  Toxicity  -  Rat 

Primary  I  ye  Irriiation  -  Ratibit 

Primary  I  emnal  Irritation 

Dermal  Sensitization 

Confidenlal  Statement  of  Fonnula  (CSF)  Fonn 

ChemicaK  Identity 

Beginning  Materials  &  Manufacturing  Process 

Discussic  1  of  Formation  of  Impurities 

Prrtimira  y  Analysis  of  Product  Samples 

Begtrminj  Materia  &  Manufacturir)g  Process 

Discussic  1  of  Fonnation  of  Impurities 

Color 

Ptiysical  itate 

Odor 

Density,  I  uk  Density,  or  Specific  Gravity 

pH 

Oxidizing/  Reducing  Action 

Viscosity 

Corrosion  Characteristics 

Acute  On  I  Toxicity  -  Rat 

Acute  Dei  mal  Toxicity  -  Rabbit/Rat 

Acute  Inh  ilaUon  Toxicity  -  Rat 

Primary  E  f9  Irritation  -  Rabbit 

Primary  C  srmai  Irritation 

Confident  al  Statement  of  Fonnula  (CSF)  Fonn 

Chemical  Identity 

Beginning  Materials  &  Manufacturing  Process 

Discussic  I  of  Fonnation  of  Impurities 

Preliminai  f  Analysis  of  Product  Samples 

Certificato  n  of  Ingredient  Limits 

Analytical  M^hod  to  Verify  Certified  Limits 

Color 

Physical  i  tale 

Odor 

Density,  E  ulk  Density,  or  Specific  Gravity 

Oxidizing/ deducing  Action 

Viscosity 

Corrosion  Characteristics 

Acute  Ora  Toxicity  -  Rat 

Acute  Der  nal  Toxicity  -  Rabbit/Rat 

Acute  Inhi  latlon  Toxicity  -  Rat 

Primary  E  >e  Initation  -  Rabbit 

Primary  D  innal  Irritation 

Dermal  St  nsitization 

Confidenti  il  Statement  of  Fonnula  (CSF)  Fonn 
Chemical  denWy 

Beginning  Materials  &  Manufacturing  Process 
Discussior  of  Formation  of  Impurities 
Preliminar  Analysis  of  Product  Samples 
Certificatic  i  of  Ingredient  Limits 

Analytical  Method  to  Verify  Certified  Umits 
Color        I 

Physical  S|ate 

Odor 

Density,  BJ*  Density,  or  Specific  Gravity 

Oxidteing/I  educing  Action 


Guideline  Ref- 
erence No. 


82-2 

62-3 

63-2 

63-3 

63^ 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 

61-1 

61-2 

61-3 

62-1 

61-2 

61-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20) 

81-1 

81-2 

81-3 

81-4 

81-5 

61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81^6 

61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 


Original 
Due-Date 


1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2«4 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 

1/2«4 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2«4 

1/2/94 

1/2/94 

1/2/94 

1/2«4 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2«4. 

1/2/94 

1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
H2fd4 
1/2/94 
1/2/94 
1/2/94 
1/2«4 
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Active  Ingredtoni 


TABLE  B.-L1ST  OF  REQUWEMENTS-Cootinued 


Registrant  Affected 


Requirement  Name 


Chlorinated  Isocyanurates 


BMeoCorp. 


Chlorinated  Isocyanurates 


Viscosity 

Corrosion  ChaiacteristiGS 
Acute  Oral  Toxicily  -  R^ 
Acute  Dermal  Toiddty  -  Rabbit/Rat 
Acute  Inhalation  Toxicity  -  Rat 
Primary  Eye  Irritation  -  Rabbit 
Primary  Dermal  Irritation 
Dermal  Sensitization 

90-Day  Response 

Confidertial  Stateraeot  of  Fonnula  (CSF)  Fonn 

Chemical  Identity 

Begiontng  Materials  &  Mmifacturing  Process 

Discussion  of  Fonnation  of  kipurities 

Preliminaiy  Analysis  o»  Product  Sarretes 

CertiicitfiQn  of  Ingredieni  Limits 

Analytical  Me«iod  to  Ve%  Certified  Limits 
Color 

Physical  Stele 
Odor 

DensBy.  Buk  Deoaay.  or  Specific  Gravity 
pH 

Oxkfzinaffteductna  Action 


Guideline  Ref- 
erence No. 


V 


Caigon  Vestal  Laboratories 


CWorineted  Isocyanurates      Capo  Industries,  Ltt 


Corrosion  Cliaracteristtos 
Acute  Oral  Toxicily  •  Rat 
Acute  Dermal  Toxicity  -  RiMxt/Rat 
Acute  Inhalation  Toxicity  •  Rat 
PriNwy  Eye  IrrilBlforr- Rabbit 
Primary  Dermal  irrftation 
Dermal  Sensitjzaiurr 

90-Oay  Response 

Confidenlial  Statement  of  Fomula  (CSF)  Form 
Chemical  Identity 

Begihnmg  Materials  &  Manufacturing  Process 
Discussion  of  Formation  of  lapurities 
Preliminary  Analysis  of  Prodact  Samples 
Certification  of  Ingredient  Limits 
Analytical  Method  to  Verify  Certified  Umits 
Color 

Physical  State 

Odor 

Dens«y.  B4A(  Denstty,  or  Specific  Gravity 

Oxidizing/Reducino  Actioo 
Viscosi^ 

Corrosion  Characteristics 
Acute  Oral  Toxicfty  -  Rat 
Acute  Dermal  Toxicity  -  Rabbit/Rat 
Acute  Inhalalion  Toxicity  -  Rat 
Primary  Eye  Irritetion  -  Rabbit 

'"'HHry  DOflffKH  VfTnStton 

Dermal  Sensitization 

90-Oay  Response 

Confidential  Statement  of  Fomxila  (CSF)  Form 

Chemical  Identity 

Beginning  Materiab  &  Manufacturing  Process 
Discussion  of  Fonnation  of  Impurities 
Preliminary  Analysis  of  Product  Samples 
Certification  of  Ingredient  Limte 
Analytical  Method  to  Verily  Certified  UmHs 
Color 

Physical  State 
Odor 

Densi^.  Bulk  Density,  or  Specific  Gravity 
pH 

Oxidbing/ReductnB /Vction 
Viscosily 

Corrosion  Characteristics 
Acute  Oral  Toxicfty  -  Rat 
I  Acute  Dermal  Toidciy  -  R^ibtt/Rat 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-16 

63-20 

81-1 

81-2 


6S343 


Originai 
Due-Date 


1/2«4 
1/^94 
1/2«4 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 
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Active  Ingredient 


CMorinated  Isocyanurates 


CNorinated  Isocyanurates 


Registrant  Affected 


Carefree  Chemical  Com- 
pany 


Chlorinated  Isocyanurates 


Chemlreat,  Inc. 


Colgate  Palmoiive  Corrv 
pany 


Table  B.— List  of  f  equirements— Contifiued 


Requirement  Name 


Acute  Inhfalation  Toxicity  -  Rat 
Prinr»ary  ^e  Initation  -  Rabbit 
Primary  cfermal  Initation 
Dermal  Sensitization 

Density.  Sulk  Density,  or  Specific  Gravity 

pH 

Oxidizing/  Reducing  Action 

Viscosity 

Corrosion  Cttaracteristics 

Acute  On  I  Toxicity  -  Rat 

Acute  Dei  mal  Toxicity  -  Rabbit/Rat 

Acute  Inh  ilation  Toxicity  -  Rat 

Primary  ^e  Irritation  -  Rabbit 

Primary  DBrmal  Irritation 

Dermal  Sensitization 

Confident  il  Statement  of  Formula  (CSF)  Form 

Chemical  dentity 

Beginning  Materials  &  Manufacturing  Process 

Discussion  of  Formation  of  Impurities 

Preliminary  Analysis  of  Product  Samples 

Certificati^  of  Ingredient  Umlts 

Analytical  JMethod  to  Verify  Certified  Limits 

Color      J 

Physical  3tate 

Odor        I 

Confidentfel  Statement  of  Forrrtula  (CSF)  Form 

Chemical  Identity 

Beginning!  Materials  &  Manufacturing  Process 

Discussiof  I  of  Formation  of  Impurities 

Preliminai  i  Analysis  of  Product  Samples 

Certificatii  n  of  Ingredient  Limits 

Analytical  Method  to  Verify  Certified  Limits 

Color 

Physical  ^te 

Odor 

Density,  E  ulk  Density,  or  Specific  Gravity 

pH 

Oxidizing/  Reducing  Action 

Viscosity 

Corroskm  Characteristks 

Acute  Oral  Toxicity  -  Rat 

Acute  Derrnal  Toxicity  -  Rabbit/Rat 

Acute  Inhilation  Toxicity  -  Rat 

Primary  E  re  Irritation  -  Rabbit 

Primary  D  jmial  Irritation 

De/mal  S<  nsitization 

90-Day  R(  sponse 

Confident!  il  Statement  of  Formuia  (CSF)  Form 

Chemical  dentity 

Beginning  Materials  &  Manufacturing  Process 

Discussion  of  Formation  of  Impurities 

Preliminary  Analysis  of  Product  Samples 

Certification  of  Ingredient  Limits 

AnalytKal  Method  to  Verify  Certified  Limits 

Cotor 

PhysKalS  tate 

Odor 

Density,  G  jik  Density,  or  Specific  Gravity 

pH 

Oxidizing^  (educing  Actkm 

Viscosity 

Corrosk>n  Characteristtes 

Acute  Oral  Toxtoity  -  Rat 

Acute  Dermal  Toxicity  -  Rabbit/Rat 

Acute  lnhalatk>n  ToxKity  -  Rat 

Primary  E  e  Irritation  -  Rabbit 

Primary  D  trmal  Irritation 

Dermal  Si  rtsitizatkMi 


Guideline  Ref- 
erence No. 


81-3 
81-4 
81-5 
81-6 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 

61-1 
61-2 
61-3 
62-1 
62-2 
62-3 
63-2 
63-3 
63-4 


Original 
Due-Date 


8«1/93 
8/31/93 
8/31/93 
8/31/93 

1/2/94 

1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 


M2m 

61-1 

1/2/94 

61-2 

M2m 

61-3 

1/2/94 

62-1 

1/2/94 

62-2 

M2m 

62-3 

M2m 

63-2 

i/2m 

63-3 

1/2/94 

63-4 

1/2/94 

63-7 

V2m 

63-12 

1/2/94 

63-14 

1/2/94 

63-18 

1/2/94 

63-20 

1/2/94 

81-1 

1/2/94 

81-2 

1/2«4 

81-3 

1/2/94 

81-4 

1/2«4 

81-5 

1/2/94 

81-6 

i/2m 

• 

8/31/93 

8/31/93 

61-1 

8/31/93 

61-2 

8/31/93 

61-3 

8/31/93 

62-1 

8/31/93 

62-2 

8/31/93 

62-3 

8/31/93 

63-2 

8/31/93 

63-3 

8/31/93 

63-4 

8/31/93 

63-7 

8/31/93 

63-12 

8/31/93 

63-14 

8/31/93 

63-18 

8/31/93 

6^-20 

8«1/93 

81-1 

8/31/93 

81-2 

8/31/93 

81-3 

8/31/93 

81-4 

8/31/93 

81-5 

8/31/93 

81-6 

8«1/93 

AS34ft 
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Registrant  Affected 


CougNan  Products  Corp. 


OHorinated  Isocyamirates 


CWqrinated  Isocyanurates 


Despo  Chemicals  InTL, 
Inc. 


Requirement  Name 


Cistom  Pools  of  Houston 


Eeotab.lnc. 


90-Diaty  Response 

Confktenfiar  Statement  of  Formula  (CSF)  Fonn 

Chemical  fdentlTy 

Beginning  Materials  &  Manufacturing  Process 

Discussion  of  Formatkm  o»  Impurities 

Preliminary  Analysis  of  Product  Samples 

Certffication  of  fngretfient  Limits 

Analytical  Method  to  Verify  Certified  Umits 

Color 

Physical  State 

Odor 

Dersity.  Buft  Den6%.  or  Specifk:  Gravity 
pH 

Oxidizing/Reducing  Action 
Viscosity 

Corrosion  Characteristics 
Acute  Ora*  Toxicity  -  Rat 
Acute  Dermal  ToxWly  -  RabM/Rat 
Acute  Inhalation  lank^  -  Rat 
Primary  Eye  frritalion  •  Rabbit 
Primary  Denmal  fnitalion 
Dermal  Sensitization 

Confidential  Statement  of  Formula  (CSF)  Form 
Chemical  Identity 

Beginning  Materials  &  Manufacturing  Process 
Discussion  of  Formatwn  of  Impurities 
Pwliminafy  Ana^ais  of  Product  Samples 
CeitSfkation  of  Ingredient  LMts 
Analytical  Method  to  Verity  Certified  Umits 
Color 

Physical  State 
Octor 

Density.  Buk  DensOy.  or  Specifk:  Gravity 

P" 

OxkSzing/Reducine  Ac&» 

Vlscosdy  J 

Corro5k)n  Characterisfics 

Acute  Oraf  Toxreity  -  Rat 

Ac«*&  Dermal  Toxicity  -  Rabbit/Rat 
Acute  InhalaliorT  Toxicfty  -  Rat 
Primary  Eye  Inilation  •  Rabbi 
Pfftnary  Dermal  Irritation 
Dermal  Sensitizalion 

90-Day  Response 

Confidential  Statement  of  Formula  (CSF)  Fomi 

Chemkal  Identity 

Spinning  Materials  &  Manufacturing  Process 

Discussion  of  Formation  of  In^xirities 

Preliminary  Analysis  of  Product  Samples 

Certification  of  Ingredient  Limits 

Analytcal  Method  to  Verify  Certified  Limits 

Cofor 

Physk^  State 

Odbr 

Density.  Bulk  Density,  or  Specific  Gravity 
pH 

OxkJizing/Reducing  Acfion 
Viscosity 

Corroswn  Characteristiea 
Acute  Oral  Toxkiity  -  Rat 
Aci«e  DemrKri  Toxk»ty  -  RabtMt/Rat 
Acute  lnhalatior>  Toxkaty  -  Rat 
Pl*eBry  Eye  Irritation  -  Rabbit 
Primary  Dermal  IrritatiofT 
OwmalSensitizatkw 

COoffetentSal  Statement  of  Fonnula  (CSF)  Form 
Chemnar  Identity 

Beginning  Materials  &  Manufacturing  Process 
I  Discusston  of  Formation  of  Impurities 


Guideline  Ref- 
erence Na 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

6^^ 

63-7 

63-12 

6^-14 

63-18 

63-20 

81-1 

8t-2 

81-3 

81-4 

81-5 

81-6 

61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

6^18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

8t-1 

81-2 

81-3 

81-4 

81-6 

81-6 

61-1 
61-2 
61-3 


Originai 
Due-Date 


8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 

1/2/94 
1/2/94 
1/2/94 
1/2/94 
"  M2m 

1/2/94 
1/2«4 
1/2/94 
1/2/94 
1/2/94 
1/2/94 

1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2«4 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

6/31/93 

1/2/94 
1/2/94 
1/2/94 

Mzm 


VaJiMU-mt    P< 


/   ir-i     »n     &T. 
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Table  B.— List  of  Requirements— Continued 


Activ6  Ingrodkml 


Chlorinatecl  Isocyanurates 


Chlorinated  Isocyanurates 


Chlorinated  Isocyanurates 


Registrant  Affected 


Fitzpatridc  Bros.,  Inc. 


Garratt  Callahan  Company 


Great  Lakes  Biochemical 
Co.,  Inc. 


UMI 


Requirement  Name 


Prelimin  try  Analysis  of  Product  Samples 
Ceftifica  Ion  of  Ingredient  Limits 
Analytic  I  Method  to  Verify  Certified  Limits 
Color 
Physical  State 


Bulk  Dertsity,  or  Specific  Gravtty 


Odor 

Density. 
PH 

Oxidizin4/Reducing  Action 
Viscosity 
Corrosion  Characteristics 
Acute  Oral  Toxicity  -  Rat 
Acute  Dem^l  Toxicity  -  Rabt>it/Rat 
Acute  Inhalation  Toxicity  -  Rat 
Prinrtary  pye  Imtation  -  Rabbit  = 

irmal  Irritation 
lertsitization 
il  Statement  of  Formula  (CSF)  Form 
Identity 

Materials  &  Manufacturing  Process 
m  of  Formation  of  Impurities 
iry  Analysis  of  Product  Samples 
lion  of  Ingredient  Limits 
il  Method  to  Verify  Certified  Limits 


Primary] 

Dermal 

Confided 

Chemic 

Bflginnir 

Dis 

Preiimir 

Cer 

Anal 

Cotor 

Physk 


State 


Odor 

Density.!  Bulk  Density,  or  Specific  Gravity 

pH 

Oxidizinfa/Reducing  Actton 

Vis 

Corrosidi  Characteristics 

Acute  Oral  Toxicity  •  Rat 

Acute  Dermal  Toxicity  -  Rabbit/Rat 

Acute  Inhalation  Toxicity  -  Rat   , 

Primary  Eye  Imtation  -  RabbH 

Primary  Dermal  Irritation 

Dermal  Sensitization 

Confide^al  Statement  of  Formula  (CSF)  Form 

Chemio  I  Identity 

Beginnii  g  Materials  &  Manufacturing  Process 

Discuss  an  of  Formation  of  Impurities 

Prelimin  iry  Analysis  of  Product  Samples 

Certifica  ion  of  lr>gredient  Limits 

Analytic  il  Method  to  Verify  Certified  Limits 

Color 

Physica  State 

Odor 

Density,  Bulk  Density,  or  Specific  Gravity 

pH       I 

Oxidizin^Reducing  Action 

Viscosity 

Con-osidn  Characteristics 

Acute  O^al  Toxicity  -  Rat 

Acute  Dermal  Toxicity  -  Rabbit/Rat 

Acute  Irtialation  Toxicity  -  Rat 

Primary  Eye  Irritation  -  Rabbit 

Pritnary  Dermal  Irritation 

Dermal  >ensitization 


90-Day 


Response 


Confidei  itial  Statement  of  Formula  (CSF)  Form 

ChemK4 1  Identity 

Beginnii  g  Materials  &  Manufacturing  Process 

Discuss  an  of  Formation  of  Impurities 

Prelimin  try  Analysis  of  Product  Samples 

Certifica  ion  of  Ingredient  Limits 

Analytio  J  Method  to  Verify  Certified  Limits 

Color 

Physical  State 


GuideUne  Ref- 
erence No. 


62-1 

62-2 

62-3 

63-2 

63-3 

63^ 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 

61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 

61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 


61-1 
61-2 
61-3 
62-1 
62-2 
62-3 
63-2 
63-3 


Original 
Due-Date 


1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 

^^2m 

1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
M2/94 
1/2/94 
1/2/94 

1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
M2m 
1/2/94 
1/2/94 
1/2/94 
M2i94 
^/2J9A 
1/2/94 
1/2/94 
1/2/94 
1/2/94 

8«1/93 

8/31/93 
8«1/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
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Table  B.— Ust  of  Requirements— Continued 


Active  Ingredtent 


Registrant  Affected 


H.B.  Fuller  Company 


Chlorinated  Isocyanurates 


Hotfnan,  J.I.  Co.,  Inc. 


Requirement  Name 


Odor 

Density,  Bulk  Density,  or  Specific  Gravity 

pH 

Oxkiizing/Reducing  Action 

Viscosity 

Corrosion  Characteristfcs 

Acute  Oral  Toxicity  -  Rat 

Acute  Dennal  Toxicity  -  Rabbit/Rat 

Acute  Inhalation  Toxicity  -  Rat 

Primary  Eye  Irritation  -  Rabbit 

Primary  Dermal  Irritation 

Dermal  Sensitization 

90-Day  Response 

ConfkJential  Statement  of  Formula  (CSF)  Form 

Chemical  Identity 

Beginning  Materials  &  Manufacturing  Process 

Discussion  of  Formation  of  Impurities 

Preliminary  Analysis  of  Product  Samples 

Certification  of  Ingredient  Limits 

Analytical  Method  to  Verify  Certified  Limits 

Cotor 

Physical  State 

Odor 

Density,  Bulk  Density,  or  Specific  Gravity 

pH 

Oxidizing/Reducing  Action 

Viscosity 

Corroeton  Characteristics 

Acute  Oral  Toxicity  -  Rat 

Acute  Dermal  Toxicity  -  Rabbit/Rat 

Acute  Inhalation  Toxicity  -  Rat 

Primary  Eye  lmtatk)n  -  Rabbit 

Primary  Dennal  Irritatton 

Dermal  Sensitization 

Confidential  Statement  of  Fomxjia  (CSF)  Form 
Chemical  Identity 

Beginning  Materials  &  Marwfacturing  Process 
Discussion  of  Formation  of  Impurities 
Preliminary  Analysis  of  Product  Samples 
Certificatkw  of  Ingredient  Limits 
Analytkal  Method  to  Verify  Certified  Umits 
Cotor 

Physical  State 

Odor 

Density,  Bulk  Density,  or  Specific  Gravity 

pH 

Oxidizing/Reducing  Action 

Corroston  Characteristics 

Acute  Oral  Toxicity  -  Rat 

Acute  Dennal  Toxicity  -  Rabbit/Rat 

Acute  Inhalation  Toxicity  -  Rat 

Primary  Eye  Irritatton  -  RattJit 

Primary  Dernial  Irritation 

Dennal  Sensitization 

Viscosity 

90-Day  Response 

Confidential  Statement  of  Formula  (CSF)  Fomi 

Chemical  Identity 

Beginning  Materials  &  Manufacturing  Process 

Discussion  of  Fomiation  of  Impurities 

Preliminary  Analysis  of  Product  Samples 

Certificatton  of  Ingredient  Limits 

AnalyticaJ  Method  to  Verify  Certified  Umits 

Cotor 

Physical  State 

Odor 

Density,  Bulk  Density,  or  Specific  Gravity 

pH 

Oxidizing/Reducing  Action 

Viscosity 


Guideline  Ref- 
erence No. 


63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 

61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 

63-18 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 


Original 
Due-Date 


6/31/93 

8/31/93 

8/31/93 

8/3f/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8'3l/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

1/2/94 

1/2/94 

1/2/94 

1/2«4 

1/2«4 

1/2/94 

1/2/94 

1/2«4 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
801/93 
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Table  B.— Ust  of 


Acltai  bigrodtonl 


CMorinated  Isocyanurates 


Chlorinated  Isocyanurates 


CMoiinated  Isocyanurates 


Registrant  Affected 


Jersey  Chemicals,  Inc. 


King  Technology,  Inc. 


Luseaux  Latx)ratories,  Inc. 


Requirements— Continued 


Requirement  Name 


Corrosi  tn  Characteristics 
Acute  C  ral  Toxicity  •  Rat 
Acute  C  ermal  Toxicity  -  Rabbit/Rat 
Acute  li  Iniation  Toxicity  -  Rat 
f^rimary  Eye  Irritation  -  Rabbit 
Primary  Dermal  Irritation 
Demtal  Sensitization 

90-Day  Response 

Confide  itial  Statement  of  Formula  (CSF)  Form 

Chemic  ii  Identity 

Beginni  ig  Materials  &  Manufacturing  Process 

Discusa  on  of  Formation  of  Impurities 

Prelimir  ary  Analysis  of  Product  Samples 

Certifid  tion  of  Ingredient  Limits     ■ 

Analytic  al  Method  to  Verify  Certified  Limits 

Color 

Physics  State 

Odor 

Density  Bulk  Density,  or  Specific  Gravity 

PH 

Oxidizir  ^/Reducing  Action 

Viscosity 

Corrosi<  m  Characteristics 

Acute  C  ral  Toxicity  -  Rat 

Acute  C  emfial  Toxicity  -  Rabbit/Rat 

Acute  li  halation  Toxicity  -  Rat 

Primary  Eye  Irritation  -  Rat)bit 

Primary  Dermal  Irrit^ion 

Dermal  Sensitization 

Confide  ntial  Statement  of  Fomiula  (CSF)  Form 

Chemicil  Identity 

Beginni  ig  Materials  &  Manufacturing  Process 

Discuss  on  of  Fomnation  of  Impurities 

Prelimir  ary  Analysis  of  Product  Samples 

Certifict  tion  of  Ingredient  Limits 

Analytic  al  Method  to  Verify  Certified  Limits 

Color  ^ 

Physica  State 

Odor 

Density 

pH       ^ 

Oxidizirfg/Reducing  Action 

Viscosity 

Corrosii  n  Characteristicsr 

Acule  C  ral  Toxicity  -  Rat 

Acute  C  ermal  Toxicity  -  Rabbit/Rat 

Acute  It  halation  Toxicity  -  Rat 

Primary  Eye  Initation  •  Rabbit 

Primary  Dermal  Irritation 

Dermal  jSensitization 

Confidehtial  Statement  of  Fomnula  (CSF)  Form 

Chemic  il  Identity 

Beginni  ig  Materials  &  Manufacturing  Process 

Discuss  on  of  Formation  of  Impurities 

Prelimir  ary  Analysis  of  Product  Samples 

Certifid  lion  ol  Ingrwfent  Limits 

Analytic  M  Method  to  VerMy  Certified  Limits 

Color 

Ptfiftka 

Odor 

Density 

Visoosil  t 

Oxidizir  )/Reducing  Action 
Characteristics 
Toxicity -Rat 
Toxicity  -  Rabbitmat 
mhaiation  Toxicity  -  flat 
intalion  ■  Rabbit 
Primary!  Dermal  Imtaion 


Buk  Density,  or  Specific  Gravity 


Corros*  n 
AcuteCral' 

Acuta  (iKIIMi 

Acute 
Primary!  Eye 


State 

BUk  Density,  or  Specific  Gravity 


Guideline  Ref- 
erence No. 


63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-6 

81-6 

61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 

61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-18 

63-14 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 


Original 
Due-Date 


8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 

8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 

1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
-•72/94 
•/2/94 
t/2/94 
1/2/94 
t/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 

1/2/94 
1/2/94 
1/2/94 

^^2m 

1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
112/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
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Table  B.— List  of  REOuiREMENTs-Continued 


Active  Ingredfent 


Registrant  Affected 


Miami  Products  &  Chemi- 
cal Company 


Chlorinated  Isocyanurates 


N.  Jonas  &  Co.,  Inc. 


Chlorinated  Isocyanurates 


Nisso  America,  Inc. 


Requirement  Name 


Dermal  Sensitization 
90-Day  Response 

Confidential  Statement  of  Fonnula  (CSF)  Form 

Chemical  Identity 

Beginning  Materials  &  Manufacturing  Process 

Discussion  of  Formation  of  Inpurities 

Preliminary  Analysis  of  Product  Samples 

Certification  of  Ingredient  Limits 

Analytical  Mettxxl  to  Verify  Certified  Umits 

Color 

Physical  State 

Odor 

Density.  Bulk  Density,  ex  Specific  Gravity 

pH 

Oxidizing'ReducJng  Action 

Viscosity 

Corrosion  Characteristics 

Acute  Oral  Toxicity  -  Rat 

Acute  Dermal  Toxkaty  -  Ratibit/Rat 

Acute  InhalatkMi  Toxicity  -  Rat 

Primary  Eye  Initation  -  Rabbit 

Primary  Dermal  Irritation 

Dermal  Sensitization 

90-Day  Response 

Confidential  Statement  of  Fomiula  (CSR  Form 

Chemkal  Identity 

Beginning  Materials  &  Manufacturing  Process 

Discusston  of  Fonnation  of  Impurities 

Preliminary  Analysis  of  Product  Samples 

Certification  of  Ingredient  Limits 

Analytical  Mettwd  to  Verify  Certified  Umits 

Color 

Physwal  State 

Odor 

Density,  BuN(  Density,  or  Specific  Gravity 
pH 

OxkJizing/Reducing  Action 
Viscosity 

Corrosk>n  Characteristics 
J  Acute  Oral  Toxkaty  -  Rat 
Acute  Dermal  Toxkaty  -  Rabbit/Rat 
Acute  Inhalation  ToxKity  -  Rat 
Primary  Eye  Initation  -  RaWsit 
Primary  Dermal  Irritation 
Demtal  Sensitization 
90-Oay  Response 

Confidential  Statement  of  Formula  (CSF)  Form 
Chemeal  Identity 

Beginning  Materials  4  Manufacturing  Process 
Discusston  of  Fonnation  of  Impurities 
Preliminary  Analysis  of  Product  Samples 
Certification  of  Ingredient  Limits 
Analytical  MettKxJ  to  Verify  Certified  Umits 
Color 

Physcal  State 
Odor 

Density,  Bulk  Density,  or  Specific  Gravity 
pH 

Oxklizingff^educing  Actk)n 
Viscosity 

CorroskHi  Characteristics 
Acute  Oral  Toxteity  -  Rat 
Acute  Denq^  Toxteity  -  Rabbit/Rat 
Acute  Inhalation  Toxicity  -  Rat 
Primary  Eye  Irritation  -  Rabbit  - 
Primary  Demial  Initation 
Dermal  Sensitization 

Confidential  Statement  of  Fonnuia  (CSF)  Form 
Chenucal  Identity 


Gukleiine  Ref- 
erence No. 


81-6 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-6 

81-6 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 

61-1 


65349 


Original 
Due-Date 

1/2/94 
8/31/93 

8/31/93 
8/31/93 
8«1/93 
8/31/93 
8AJiy93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 

8/31/93 
8/31/93 
.   8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
a/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
a'31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
8/31/93 
a'31/93 

1/2/94 
1/2/94 
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Table  B.— List  of  REOuiREMEhrrs— Continued 


Active  IngredtanI 


Regisirant  Affected 


Requirement  Name 


GuideHne  Ref- 

Original 

erence  No. 

Due-Oaie 

61-2 

1/2/94 

61-3 

1/2/94 

62-1 

■   M2m 

62-2 

1/2/94 

62-3 

1/2/94 

63-2 

1/2/94 

63-3 

1/2/94 

63-4 

1/2«4 

63-7 

1/2/94 

63-12 

1/2/94 

63-14 

1/2/94 

63-18 

1/2/94 

63-20 

1/2/94 

81-1 

1/2W4 

81-2 

1/2/94 

81-3 

^/2m 

81-4 

1/2/94 

81-5 

1/2/94 

81-6 

M2m 

1/2/94 

61-1 

1/2«4 

61-2 

1/2/94 

61-3 

1/2«4 

62-1 

M2m 

62-2 

i/2m 

62-3 

1/2/94 

63-2 

1/2/94 

63-3 

1/2«4 

63-4 

1/2/94 

63-7 

1/2«4 

63-12 

1/2/94 

63-14 

1/2/94 

63-18 

1/2/94 

63-20 

1/2/94 

81-1 

1/2/94 

.81-2 

1/2«4 

81-3 

1/2/94 

81-4 

^t2m 

81-5 

^/2^9A 

81-6    ' 

M2m 

1/2/94 

61-1 

1/2/94 

61-2 

1/2/94 

61-3 

1/2«4 

62-1 

1/2/94 

62-2 

1/2«4 

62-3 

1/2/94 

63-2 

1/2«4 

63-3 

1/2/94 

63-4 

1/2/94 

63-7 

1/2/94 

63-12 

1/2/94 

63-14 

1/2«4 

63-18 

1/2/94 

63-20 

1/2/94 

81-1 

1/2/94 

81-2 

1/2/94 

81-3 

1/2«4 

81-4 

1/2«4 

81-5 

1/2/94 

81-6 

1/2/94 

1/2»4 

61-1 

1/2/94 

61-2 

1/2/94 

61-3 

1/2/94 

62-1 

1/2/94 

62-2 

1/2/94 

62-3 

1/2/94 

63-2 

1/2«4 

63-3 

1/2/94 

63-4 

1/2«4 

Chlonnated  Isocyanurates 


Oakite  Products,  inc. 


Beginni  ig  Materials  &  Menufacturing  Process 

Discusfl  on  of  Fomiation  of  Impuites 

PreNmifi  ary  Analysis  of  Product  Samples 

Certificitlon  of  Ingredtont  Limits 

Analytic  al  Method  to  Verify  Certified  Umits 

Color 

Physicd  State 

Odor 

Density  Buk  Density,  or  Specific  Gravity 

PH 

Oxidizir  g/Reducing  Action 

ViscosK  t  ^ 

Corrosidn  Cliaracteristics 

Acute  C  ral  Toxicity  -  Rat 

Acute  C  ermal  Toxicity  -  Rat)t)it/Rat 

Acute  h  halation  Toxicity  -  Rat 

Primary  Eye  Irritation  -  Ralobit 

Primary  Dermal  Irritation 

Dermal  Sensitization 

Confide  itial  Statement  of  Fonnula  (CSF>  Form 

Chemic  y  Identity 

Beginni  ig  Materials  &  Manufacturing  Process 

Discusa  on  of  Fonnation  of  Impurities 

Preiimif  ary  Analysis  of  Product  Samples 

Certifia  tion  of  Ingredient  Limits 

Analytic  al  Mettwd  to  Verify  Certified  Limits 

Color  T 

Physica  State 

Odor 

Density  Bufc  Density,  or  Specific  Gravity 

pH 

Oxidizir  g/Reducing  Action 

ViscosM^ 

Corrosi  in  Cttaracteristics 

Acute  C  ral  Toxicity  -  Rat 

Acute  C  ennal  Toxicity  -  Rat)bit/Rat 

Acute  li  ihalation  Toxicity  -  Rat 

Primer)  Eye  Irritation  -  Rabbit 

Primary  Dermal  Irritation 

Dermal  Sensitization 

Confide  ntial  Statement  of  Formula  (CSF)  Form 

Chemic  il  Identity 

Beginni  ig  Materials  &  Manufacturing  Process 

DiscuM  Ion  of  Formation  of  Impurities 

Prelimii  ary  Analysis  of  Product  Samples 

Certifict  ition  of  Ingredient  Limits 

Analytic  al  Mettx)d  to  Verify  Certified  Limits 

Color 

Physic^  State 

Odor 

Buk  Density,  or  Specific  Gravity 

'Reducing  Action 

Cttaracteristics 

•ral  Toxicity  -  Rat 
Acute  Oemnal  Toxicity  •  Rabbit/Rat 
Acute  Inhalation  Toxicity  -  Rat 
Primaryi  Eye  Irritation  -  RatitMt 
Primary  Dermal  Irritation 
Dennal  iSensitization 

ConficMntial  Statement  of  Fommla  (CSF)  Form 

Chemic  si  Identity 

Beginni  ig  Materials  &  Manufacturing  Process 

Discu«  on  of  Fonnation  of  Impurities 

Pretimii  ary  Analysis  of  Product  Samples 

Ceitifici  ition  of  Ingredient  Limits 

Analytic  al  Method  to  Verify  Certified  Limits 

Color 

PhysricJ  State 

Odor    .  . 
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TABI£  B.— UST  of  REQUIREMENTS-Continued 


Active  IngredtonI 


Chlorinatea  tsocyarilirates 


Registrant  Affected 


Occidental  Chemical  Cor- 
poration 


Chlorinatea  Isocyanurates      Olde  Tyme  Products,  Inc 


Chiorineted  Isocyanurates 


Pace  International,  LP. 


Chiomated  isot^anwates 


Pazianos  Associaies 


Requiremer«  Name 


Den%.  BvtK  Deneily.  or  Specific  Gravity 
pH 

OxidizingrReducing  Acfion 

Viaoosity 

Corrosion  Characteristice 

Acute  Oral  Toxicity  -  Rat 

Acute  Demial  Toxicity  -  Rabbit/Rat 

Acute  inhalation  Toxicily  -  Rat 

Primary  Eye  Irritation  -  Rabbit 

Primary  Dennal  Initsrtion 

Dermal  Sensitization 

Acute  Oral  Toxicity  -  Rat 

Acute  Dermal  Toxicity  -  Rabbit/Rat 
Acute  Inhalation  Toxicity  -  Rat 
Primary  Eye  Irritation  -  Rabbit 
Primary  Dermal  Irritation 
Dennai  Sensitization 
Aa*e  Oral  Toxicify  -  Rat 
Acute  Dennai  Toxicity  -  Rabbit/Rat 
Acute  Inhalation  Toxicity  -  Rat 
Primary  Eye  Irritation  •  Rabbit 
Primary  Dermal  Initation 
Dermal  Sensitization 

90-Day  Response 

Confidential  Statement  of  Fonnula  (CSF)  Forni 

Chemical  Identity 

Spinning  Materials  &  Manufacturing  Process 

Discussion  of  Formation  of  Impurities 

Preliminary  Analysis  of  Product  Sanples 

Certification  of  Ingredient  Limits 

Analytical  Method  to  Verify  Certified  Umits 

Color 

Physical  State 
Odor 

Density,  Bulk  Density,  or  Specific  Gravity 

pH 

Oxkfeing/Reducing  Action 

Viscosity  r 

Conoston  Characterisfice 

Acute  Oral  Toxnity  •  Rat 

Acute  Dennai  Toxicity  -  Rabbit/Rat 

Acute  Mialatian  ToRicity  -  Rat 

Primary  Eye  Irritation  -  Rabbit 

Primary  Dermal  Irritation 

Dermal  Sensitization 

Confidential  Statement  of  Fonnula  (CSF)  Fomi 
Chemical  Identity 

Beginning  Materials  &  Manufacturing  Process 
Discussion  of  Fonnation  of  Inpurities 
Preiminary  Analysis  of  Product  Samples 
Certification  of  tngredieni  Limits 

Analytical  Method  to  Verify  Certified  Limits 
Cotor 

Physical  State 
Odor 

Density,  Bdk  Density,  or  Specific  Gravify 

pH 

OxidEing/Reducing  Action 

VMooMy 

Corrosion  Characteristics 
Acute  Oral  Toxkaty  -  Rat 
AciM  Dennai  Toxicity  -  Rabbit/Rat 
Acute  Inhalatton  Toxicity  -  Rat 
Primary  Eye  Irritatton  -  Rabbit 
Primary  Dennai  tmtabon 
Dennai  Sensitization 

Corfctotfal  Stetemeot  of  Fonnula  (CSF)  Fomi 
Chemkad  Identity 

I  Beginning  Materials  &  Manufacturing  Process 


Gukjeline  Ref- 

»rence  No. 


63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 

81-1 

81-2 

81-3 

81-4  . 

81-5 

81-6 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-6 

81-6 

61-1 

61-2 

61-3 

62-1 

62-^ 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 

61-1 
61-2 


Original 
Due-Date 


1/2«4 
1/2«4 
1/2/94 
1/2«4 
1/2/94 
1/2/94 
1/2«4 
1/2^94 
1/2/94 
1/2«4 
^f2J94 

1/2/94 

1/2/94 
1/2/94 
1/2/94 
1/2«4 

^/2m 

1/2/94 
1/2/94 
1/^94 
1/204 
1/2/94 
1/2/94 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8^1/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8X31/93 

8/31/93 

8^1/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

\l2m 
1/2/94 

M2m 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2«4 

1/2/94 

1/2«4 

1/2/94 

1/2/94 

1/2/94 

1/2,'94 
1/2«4 
1/2/94 
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Table  B.— List  of 


Active  Ingredient 


Chlorinated  Isocyanurates 


Registrant  Affected 


Penetone  Corporation 


Cfiionnated  Isocyanurates 


Phoenix  Chemical  Co. 


UM 
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Requirements— Continued 


Requirement  Name 


of  Formation  of  Impurities 
ry  Analysis  of  Product  Samples 
ion  of  Ingredient  Limits 
I  Method  to  Verify  Certified  Limits 

State 

Bulk  Density,  or  Specific  Gravity 
pH        I 

Oxidizir^Reducing  Action 
Viscosity 

Corrosipn  Characteristics 
Acute  Oral  Toxicity  -  Rat 
Acute  Ciermal  Toxicity  -  Rabbit/Rat 
Acute  liihalation  Toxicity  -  Rat 
Primary;  Eye  Irritation  -  Rat)bit 
Primary  Dermal  Irritation 
Dermal  Sensitization 

Confide  itial  Statement  of  Formula  (CSF)  Form 
Chemic  il  Identity 

Beginni  ig  Materials  &  Manufacturing  Process 
Discuss  on  of  Formation  of  Impurities 
Prelimir  ary  Analysis  of  Product  Samples 
Certifier  tion  of  Ingredient  Limits 
Analyti<^l  Method  to  Verify  Certified  Limits 
Color 

Physica  State 
Odor 

Density  Bulk  Density,  or  Specific  Gravity 
pH 

Oxidizir  g/Reducing  Action 
Viscosi^ 

Corrosion  Characteristics 
Acute  Oral  Toxicity  -  Rat 
Acute  dermal  Toxicity  -  Rat)bit/Rat 
Acute  Ifhalation  Toxk:ity  -  Rat 
Primary  Eye  Irritation  -  Ratibit 


Primary 
Dermal 

90-Day 


Dermal  Irritation 
Sensitization 


Response 

ConfKtaritial  Statement  of  Formula  (CSF)  Form 
Chemic^  Identity 

Beginnir)g  Materials  &  Manufacturing  Process 
Discussion  of  Formation  of  Impurities 
Prelimiilary  Analysts  of  Product  Samples 
Certifia  ition  of  Ingredient  Limits 
Analytic  al  Method  to  Verify  Certified  Limits 
Color 

Physici  I  State 
Odor 

Density  Bulk  Density,  or  Specific  Gravity 
pH 

Oxidizir  g/Reducing  Action 
Viscosi/ 

Corrosi  m  Characteristics 
Acute  (  ral  Toxicity  -  Rat 
Acute  t  ermal  Toxicity  -  Rabbit/Rat 
Acute  Inhalation  Toxicity  -  Rat 
Primary  Eye  Irritation  -  Rabt>it 
Primary  Dermal  irritation 
Dermal  Sensitization 

Confide  ntial  Statement  of  Formula  (CSF)  Form 

Chenw  al  Identity 

Beginn  ig  Materials  &  Manufacturing  Process 

Discus  ion  of  Formation  of  Impurities 

Prelimii  ary  Analysis  of  Product  Samples 

Certifio  ition  of  ingredient  Limits 

Analyti(  al  Method  to  Verify  Certified  Limits 

Cotor 

Physk^  State 


Guideline  Ref- 

Original 

erence  No. 

Due-Date 

61-3 

1/2/94 

62-1 

1/2/94 

62-2 

1/2/94 

62-3 

1/2/94 

63-2 

M2I9A 

63-3 

1/2/94 

63-4 

1/2/94 

63-7 

1/2/94 

63-12 

1/2/94 

63-14 

1/2/94 

63-18 

1/2/94 

63-20 

1/2/94 

81-1 

1/2/94 

81-2 

1/2/94 

81-3 

1/2/94 

81-4 

1/2/94 

81-5 

1/2«4 

81-6 

1/2/94 

1/2/94 

61-1 

1/2/94 

61-2 

1/2/94 

61-3 

1/2/94 

62-1 

M2/94 

62-2 

1/2/94 

62-3 

1/2/94 

63-2 

1/2/94 

63-3 

1/2«4 

63-4 

1/2/94 

63-7 

1/2/94 

63-12 

1/2/94 

63-14 

1/2/94 

63-18 

1/2/94 

63-20 

1/2/94 

81-1 

1/2/94 

81-2 

1/2/94 

81-3 

1/2/94 

81-4 

1/2/94 

81-5 

1/2/94 

81-6 

1/2/94 

8/31. '93 

. 

8/31/93 

61-1 

8/31/93 

61-2 

8/31/93 

61-3 

8/31/93 

62-1 

8/31/93 

62-2 

8/31/93 

62-3 

8/31/93 

63-2 

8/31/93 

63-3 

8/31/93 

63-^ 

8/31/93 

63-7 

8/31/93 

6»-12 

8/31/93 

63-14 

8/31/93 

63-18 

8/31/93 

63-20 

8/31/93 

81-1 

8/31/93 

81-2 

8/31/93 

81-3 

8/31/93 

81-4 

8/31/93 

81-5  . 

8/31/93 

51-6 

8/31/93 

1/2/94 

61-1 

1/2/94 

61-2 

1/2/94 

61-3 

1/2/94 

62-1 

1/2/94 

62-2 

1/2/94 

62-3 

1/2«4 

63-2 

1/2«4 

63-3 

1/2«4 
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TABLE  B.— List  of  Requirements— Continued 


Active  Ingredient 


Registrant  Affected 


Chlofinated  Isocyanurates 


Pride  Mfg.,  Inc. 


CWorinated  Isocyanurates 


Purdy  Products  Company 


Chkxinated  Isocyanurates 


Puritan/ChufchfM  Chemical 
Co. 


Requirement  Name 


Odor 

Density,  Bulk  Density,  or  Specific  Gravity 
pH 

Oxidiztng/Reducing  Action 

Viscosity 

Conosron  Characteristics 

Acute  Oral  Toxicity  -  Rat 

Acute  Dermal  Toxicity  -  Rabbit/Rat 

Acute  Inhalation  Toxwlty  -  Rat 

Primary  Eye  Irritation  -  Rabbit 

Primary  Dermal  Irritation 

Dermal  Sensitizatkw 

ConfkJential  Statement  of  Formula  (CSF)  Form 

Ctiemrcal  Identity 

Beginning  Materials  &  Manufacturing  Process 

Discussion  of  Formation  of  Impurities 

Preliminary  Analysts  of  Product  Samples 

Certificatk)n  of  Ingredient  Limits 

Analytical  Metfxxj  to  Verity  Certified  Limits 

Color 

PhysKal  State     < 

Odor 

Density,  Bulk  Density,  or  Specific  Gravity 

pH 

Oxidizing/Reducing  Actwn 

Viscosity 

Corroskwi  Characteristks 

Acute  Oral  Toxcity  -  Rat 

Acute  Dermal  Toxkaly  -  RabbiVRat 

Acute  Inhalation  Toxk%  -  Rat 

Primary  Eye  Irritatkyi  -  Rabbit 

Primary  Dermal  Irritatwn 

Dermal  Sensitizatk>n 

Confidential  Statement  of  Fonnula  (CSF)  Form 

Chemical  Identity 

Beginning  Materials  &  Manufacturing  Process 

Dtscusswn  of  Formation  of  Impurities 

Preliminary  Analysis  of  Product  Samples 

Certifkiation  of  Ingredient  Limits 

Analytical  Method  to  Verify  Certified  Limits 

Cotor 

Physk^  Stale 

Odor 

Density.  Bulk  Density,  or  Specific  Gravity 
pH 

Oxkfeing/Reducing  Actkx)  " 

Viscosity 

Con^osion  Characteristics 

Acute  Oral  Toxksty  -  Rat 

Acute  Dermal  Toxk:ity  -  Rabbit/Rat 

Acute  lnhalatk)n  Toxk:ity  -  Rat 

Primary  Eye  Irritation  -  Rabt)it 

Primary  Dermal  Irritation 

Dermal  Sensitizatkjn 

Confidential  Statement  of  Fonnula  (CSF)  Form 

Chemical  Identity 

Beginning  Materials  &  Manirfacturing  Process 

Discussion  of  Formatkm  of  Impurities 

Preliminary  Analysis  of  Product  Samples 

Certification  of  Ingredient  Limits 

Analytrcal  Method  to  Verify  Certified  Umits 

Cotor 

Physical  State 

Odor 

Density.  Bulk  Density,  or  Specific  Gravity 

pH 

OxkJizing/Reducing  Action 

Viscosity 

Corroston  Characteristics 


Guideline  Ref- 
erence No. 


63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 

61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-^ 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81^ 

81-5 

81-6 

61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 


65333 


Original 
Oue-Oate 


M2m 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2«4 
1/2«4 

1/2/94 
1/2/94 
1/2/94 
1/2«4 
1/2«4 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2«4 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2«4 
1/2/94 

1/2«4 
1/2/94 
1/2/94 
1/2«4 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
M2BA 
1/2/94 
1/2/94 
1/2/94 
,1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2«4 

M21QA 

1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2*94 
M2m 
M2J9A 
M2I9A 
1/2«4 
1/2'94 
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Table  B.— List  of  f  equirements— Continued 


Active  Ingradtont 


Registrant  Affected 


Requirement  t4ame 


Guideline  Ref- 
yence  No. 


Original 
Due-Date 


Chlorinated  tsocyanurates 


Richardson  Chemical 
Products  Co. 


Chlorinated  Isocyanurates 


Saratoga  Specialties 


Chlorinated  tsocyanurates 


Savoiite,  Inc. 


Acute  On  J  Toxicity  -  Rat 
Acute  De  mal  Toxicity  -  Rabbit/Rat 
Acute  Inti  ilation  Toxicity  -  Rat 
Primary  I  ye  Irritation  -  RabtMt 
Primary  C  ermal  Irritation 
Dermal  Sensitization 

Confldenial  Statement  of  Formula  (CSF)  Form 

Chemical  Identity 

Beginning  Materials  &  Manufacturing  Process 

Discussion  of  Formation  of  Impurities 

Preliminary  Analysis  of  Product  Samples 

CertificatJDn  of  Ingredient  Limits 

Analytical  Method  to  Verify  Certified  Limits 

Color 

Physical  Etate 

Odor       [ 

Density,  Bulk  Density,  or  Specific  Gravity 

PH 

Oxidizing  Reducing  Action 

Viscosity 

Corrosiofj  Characteristics 

Acute  Or>l  Toxicity  -  Rat 

Acute  Dermal  toxicity  •  Rabbit/Rat 

Acute  Int  alation  Toxicity  -  Rat 

Primary  I  ye  Initation  -  Rabbit 

Primary  I  lermal  Initation 

Dermal  £  ensitization 

90-Day  F  esponse 

Confiden  iai  Statement  of  Formula  (CSF)  Form 

Chemical  Identity 

Beginnln|  Materials  &  Manufacturing  Process 

Discussion  of  Formation  of  Impurities 

Preliminary  Analysis  of  Product  Samples 

Certification  of  Ingredient  Umits 

Analytical  Method  to  Verify  Certified  Limits 

Color 

Physical  State 

Odor 

Density,  iulk  Density,  or  Specific  Gravity 

pH 

OxkJizinj  ^Reducing  Actiori 

Viscosity 

Corrosioi  i  Characteristics 

Acute  Of  il  Toxicity  -  Rat 

Acute  D«  rmal  Toxk:ity  -  Rabbit/Rat 

Acute  Inhalation  Toxicity  -  Rat 

Primary  |ye  Irritation  -  Rabbit 

Primary  Permal  Irritation 

Dermal  Sensitization 

90-Day  Response 

Confidential  Statement  of  Formula  (CSF)  Form 

Chemical  Identity 

Beginning  Materials  &  Manufacturing  Process 

Discussion  of  Formation  of  Impurities 

Preliminary  Analysis  of  Product  Samples 

Certification  of  Ingredient  Limits 

Analytic^  Method  to  Verify  Certified  Limits 

Cotor 

Physealj 

Odor 

Density,  { 

pH 

Oxidizir 

Viscosity! 

Corroskiii  Characteristics 

Acute  Oi  Ell  Toxicity  -  Rat 

Acute  D(  rmal  Toxicity  -  Ratibit/Rat 

Acute  In  alation  Toxk%  -  Rat 

Primary  Eye  Irritatkjn  -  Rabbit 


State 


Sulk  Density,  or  Specific  Gravity 
I^Reducing  Action 


81-1 
81-2 
81-3 
81-4 
81-6 
81-6 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 


61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 


8/31/93 

8/31/93 

61-1 

8/31/93 

61-2 

8/31/93 

61-3 

8/31/93 

62-1 

8/31/93 

62-2 

8/31/93 

62-3 

»31/93 

63-2 

8/31/93 

63-3 

8/31/93 

63-4 

8/31/93 

63-7 

8/31/93 

63-12 

8/31/93 

63-14 

B/31/93 

63-18 

8/31/93 

63-20 

8/31/93 

81-1 

8/31/93 

81-2 

8/31/93 

81-3 

m^m 

81-4 

8/31/93 

1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2A4 

1/2/94 

1/2/94 

1/2/94 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 

8/31/93 
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Table  B.~Ust  of  REOUiREMENis-Continued 


Active  Ingredtont 


Chkyinated  Isocyanurates 


Registrant  Affected 


Scientific  Water  Systems 


Chtorinated  Isocyanurates 


Steek:rete  Co. 


Chlorinated  Isocyanurates 


Steeterete  Co. 


Requirement  Name 


Primary  Dermal  Initation 
Dennal  Sensitizatkxi 

Confklential  Statement  of  Fonnula  (CSR  Fomi 
Chemical  Identity 

Beginning  Materials  &  Manufacturing  Process 
Discussion  of  Formation  of  Inpurities 

Preliminary  Analysis  o(  Product  Samples 

Certification  of  Ingredient  Umits 

Analytical  Method  to  Verify  Certified  Umits 

Color 

Physical  State 

Odor 

Density,  Bulk  Density,  or  Specific  Gravity 
pH 

Oxidizing/Reducing  Action 

Viscosity 

Corroskm  CharacteristKS 

Acute  Oral  Toxicity  -  Rat 

Acute  Dennal  Toxicity  -  Rabbit/Rat 

Acute  Inhalation  Toxkaty  -  Rat 

Primary  Eye  Irritatkw  -  Rabbit 

Primary  Dermal  Irritatkjn 

Dermal  Sensitizatkyi 

Confidential  Statement  of  Formula  (CSF)  Form 

Chemfcal  Identity  ^ 

Beginning  Materials  &  Manufacturing  Process 

Discusskm  of  Formation  of  Inpurities 

Preliminary  Analysis  of  Product  Samples 

Certificatkxi  of  Ingredient  Umits 

Analytkal  Method  to  Verify  Certified  Umits 

CokH 

Physwal  State 

Odor 

Density,  Bulk  Density,  or  Specific  Gravity 

pH 

OxkJizing/Reducing  Actkm 

Viscosity 

Corroswn  Characteristks 

Acute  Oral  Toxk%  -  Rat 

Acute  Dermal  Toxkaty  -  Rabbit/Rat 

Acute  Inhalation  Toxksty  -  Rat 

Primary  Eye  Initatwn  -  Rabbit 

Primary  Dernial  Irritatkxi 

Dennal  Sensitizatkm 

Confidential  Statement  of  Fomxjla  (CSF)  Forni 

Chemnal  ktentity 

Beginning  Materials  &  Manufacturing  Process 

Discusskm  of  Formatk>n  of  Inpurities 

PreHminaiy  Analysis  of  Product  Sanples 

Certificatkin  of  Ingredient  Umits 

Analytkal  Method  to  Verify  Certified  Umits 

Cotor 

Physk:al  State 

Odor 

Density.  Bulk  Density,  or  Specific  Gravity 

pH 

OxkSzing/Reducing  Actton 

Viscosity 

Conoskin  Charactieristfcs 

Acute  Oral  Toxfcity  -  Rat 

Acute  Demial  Toxcity  -  Rabbit/Rat 

Acute  tnhalatkm  Toxcity  -  Rat 

Primary  Eye  Irritatfon  -  Rabbit 

Primary  Dennal  Irritatton 

Dermal  Sensitizatkxi 

Confidential  Statement  of  Fonnula  (CSF)  Fomi 

Ctiemk»l  Identity 

Beginning  Materials  &  Manufacturing  Process 

Discusston  of  Formatkw  of  Impurities 

Preliminary  Analysis  of  Product-Samples 


Gukleline  Ref- 
erence No. 


81-5 
81-6 

61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 

61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 

61-1 

61-2 

61-3 

62-1 

62-2 

62-3 

63-2 

63-3 

63-4 

63-7 

63-12 

63-14 

63-18 

63-20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 


61-1 
61-2 
61-3 
62-1 


Original 
Due-Date 


8/31/93 
a/31/93 

1/2«4 

1/2/94 

1/2/94 

1/2/94 

1/2«4 

1/2/94 

1/2/94 

1/2/94 

1/2«4 

M2m 

1/2/94 

M2/9A 

1/2/94 

1/2/94 

1/2«4 

1/2/94 

^/2J94 

1/2/94 

1/2/94 

1/2/94 

1/2«4 

1/2«4 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

^f2J94 

1/2/94 

^/2J94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

^/2/9A 

1/2«4 

1/2/94 

1/2/94 

1/2/94 

1/2/94 

1/2«4 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 

^/2m 

1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2«4 
1/2«4 
1/2/94 
1/2*94 
1/2/94 
1/2/94 
^f^J94 
1/2/94 
1/2/94 
1/2/94 

^/2m 

1/2«4 
1/2/94 
1/2 '?i4 
1/2'SJ4 
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Table  B.— -List  of  Requirements— Continued 


Acliwe  Ingredient 


Registrant  Affected 


Chlorinated  Isocyanurates 


Suncoast  Chemicals  Com- 
pany 


Chlorinated  Isocyanurates 


Swimchem.  Inc. 


Chlorinated  Isocyanurates 


Texo  Corp.  , 


UMI 


Requirement  Name 


Certificatioit  of  Ingredient  Limits 

Analytical  Method  to  Verify  Certified  Limits 

Color 

Physical  SI  )t8 

Odor 

Density,  Bi  Ik  Density,  or  Specific  Gravity 

PH 

Oxidcin^  educing  Action 

Viscosity 

Corrosion  I  ;haracteristics 

Acute  Oral  Toxicity  -  Rat 

Acute  Derr  lal  Toxicity  -  Rabbit/Rat 

Acute  Inha  ation  Toxicity  -  Rat 

Primary  Ey  b  Irritation  -  Rabbit 

Primary  D«  rmal  Irritation 

Dermal  Sefisitization 

Confidential  Statement  of  Formula  (CSF)  Form 

Chemical  mentity 

Beginning  Materials  &  Manufacturing  Process 
Discussion  of  Formation  of  Impurities 
Preliminary  Analysis  of  Product  Samples 


O 

Analytical 

Color 

Physical 

Odor 

Density, 

pH 

Oxidizii 

Viscosity 

Corrosion 


I  of  Ingredient  Limits 
Bthod  to  Verify  Certified  Limits 


Der^ity,  or  Specific  Gravity 


Reducing  Action 


haracteristics 
Acute  Ora(  Toxicity  -  Rat 
Acute  Dertial  Toxicity  -  Rabbit/Rat 
Acute  Inhaation  Toxicity  -  Rat 
Primary  Eje  Irritation  -  Rabt)it 
Primary  Dermal  Irritation 
Dermal  Sansitization 

Confidential  Statement  of  Formula  (CSF)  Form 

Chemical  Identity 

Beginning  Materials  &  Manufacturing  Process 

Discussion  of  Formation  of  Impurities 

Preliminary  Analysis  of  Product  Samples 

Certification  of  Ingredient  Limits 

Analytical  Method  to  Verify  Certified  Limits 

Color 

Physical  i  tate 

Odor 

Density,  E  Jk  Density,  or  Specific  Gravity 

pH 

Oxidizing/  deducing  Action 

Viscosity 

Corrosion  Characteristics 

Acute  Ora  I  Toxicity  -  Rat 

Acute  Dei  mal  Toxicity  -  Rabbit'Rat 

Acute  Inh  ilation  Toxicity  -  Rat 

Primary  E  je  Irritation  -  Ratibit 

Primary  D  ermal  Initation 

Dermal  S  insitization 

90-Day  R  isponse 

Confidential  Statement  of  Formula  (CSF)  Form 

Chemical  Identity 

Beginning  Materials  &  Manufacturing  Process 

Discussio  1  of  Formation  of  Impurities 

Prelimina  y  Analysis  of  Product  Samples 

Certificati  in  of  Ingredient  Limits 

Analytical  Method  to  Verify  Certified  Limits 

Color 

Physical  ^tate 

Odor 


Guideline  Ref- 
erence No. 


62-2 
62r3 
63-2 
63-3 

63-4 

63-7 

6»-12 

6^14 

63-18 

6^20 

81-1 

81-2 

81-3 

81-4 

81-5 

81-6 


Original 
Due-Date 


1/2/94 
1/2/94 
1/2/94 
^f2l94 
M2m 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2/94 
1/2«4 
1/2/94 
1/2«4 
1/2/94 
1/2/94 

1/2/94 


61-1 

1/2/94 

61-2 

1/2/94 

61-3 

1/2/94 

62-1 

1/2/94 

62-2 

1/2/94 

62-3 

1/2/94 

63-2 

1/2W4 

6^-3 

AI2/94 

63-4 

M2J9* 

63-7 

M2/94 

63-12 

1/2)94 

63-14 

1/2/94 

63-18 

1/2/94 

63-20 

1/2/94 

81-1 

1/2/94 

81-2 

1/2/94 

81-3 

1/2/94 

81^ 

1/2/94 

81-5 

1/2/94 

81-6 

M2m 

1/2/94 

61-1 

1/2/94 

61-2 

M2J94 

61-3 

1/2/94 

62-1 

1/2/94 

62-2 

1/2/94 

62-3 

1/2/94 

63-2 

1/2«4 

63-3 

1/2/94 

63-4 

1/2/94 

63-7 

1/2/94 

63-12 

1/2/94 

63-14 

1/2/94 

63-18 

1/2/94 

63-20 

1/2/94 

81-1 

1/2/94 

81-2 

1/2«4 

81-3 

1/2/94 

81-4 

H2m 

81-5 

1/2'94 

81-6 

1/2/94 

a/31/93 

8/31/93 

61-1 

8/31/93 

61-2 

8/31/93 

61-3 

8/31/93 

62-1 

8/31/93 

62-2 

8/31/93 

62-3 

8/31/93 

63-2 

8/31/93 

63-3 

8/31/93 

63-4 

8/31/93 

Table  B.— LIST  OF  Requirements— Continued 

^M^f%M%M  g 

Active  Ingredwnt 

Registrant  Affected 

Requirement  Name 

Guideline  Ref- 
erence No. 

Original 
Due-Date 

^ 

Density.  Bulk  Density,  or  Specific  Gravity 

6»-7 

8/31/93 

pH 

63-12 

8/31/93 

Oxidizing/Reducing  Action 

63-14 

8/31/93 

Viscosity 

63-18 

8/31/93 

Corroskm  CharacteristKS 

6^-20 

8/31/93 

Acute  Oral  Toxicity  -  Rat 

81-1 

8/31/93 

Acute  Dermal  Toxicity  -  Rabbit/Rat 

81-2 

8/31/93 

Acute  Inhalation  Toxicity  -  Rat 

81-3 

8/31/93 

Primary  Eye  Initation  -  Rabbit 

81-4 

8/31/93 

■ 

Primary  Dennal  Irritatton 

81-5 

8/31/93 

Dennal  Sensitizaton 

81-6 

8/31/93 

Chlorinated  Isocyanurates 

U.S.  Army  Natick  RD&E 
Center 

Confidential  Statement  of  Fomrwla  (CSF)  Form 

1/2/94 

Chemical  Identity 

61-1 

1/2/94 

Beginning  Materials  &  Manufacturing  Process 

61-2 

1/2/94 

Discussion  of  Fonnatton  of  Impurities 

61-3 

1/2/94 

Preliminary  Analysis  of  Product  Samples 

62-1 

1/2/94 

CertifKatnn  of  Ingredient  Limits 

62-2 

1/2/94 

Analytfcal  Method  to  Verify  Certified  Umits 

62-3 

1/2/94 

-  ' 

Color 

63-2 

1/2/94 

Physnal  State 

63-3 

1/2/94 

Odor 

63-4 

1/2/94 

Density.  Bulk  Density,  or  Specific  Gravity 

63-7 

1/2/94 

pH 

63-12 

1/2/94 

Oxkizing/Redudng  Action 

63-14 

1/2/94 

Viscosity 

63-18 

'1/2/94 

Corroston  Characteristics 

63-20 

1/2/94 

Acute  Oral  Toxicity  -  Rat 

81-1 

1/2/94 

Acute  Dennal  Toxicity  -  Rabbit/Rat 

81-2 

1/2/94 

Acute  Inhalation  Toxicity  -  Rat 

81-3 

1/2/94 

Primary  Eye  Irritation  -  Rabbit 

81-4 

1/2/94 

Primary  Dennal  Initatton 

81-5 

1/2/94 

Dennal  Sensitizatkm 

81-6 

1/2/94 

Chlorinated  Isocyanurates 

Water  Technotogy  &  Con- 
trols. Inc. 

90-Oay  Response 

Confidential  Statement  of  Fonnula  (CSF)  Form 

8/31/93 
8/31/93 

Chemical  Identity 

61-1 

8/31/93 

Beginning  Materials  &  Manufacturing  Process 

61-2 

8/31/93 

Discussion  of  Fomwition  of  Impurities 

61-3 

8/31/93 

Preliminary  Analysis  of  Product  Samples 

62-1 

8/31/93 

Certification  of  Ingredient  Limits 

62-2 

6/31/93 

Analytical  Method  to  Verify  Certified  Umits 

62-3 

8/31/93 

Cotor 

63-2 

8/31/93 

Physical  State 

63-3 

8/31/93 

Odor 

63-4 

8/31/93 

Density.  Bulk  Density,  or  Spectffc  Gravity 

63-7 

8/31/93 

pH 

63-12 

8/31/93 

° 

Oxidizing/Reducing  Actton 

63-14 

8/31/93 

Viscosity 

63-18 

8/31/93 

Corrosion  CharacteristKS 

63-20 

8/31/93 

Acute  Oral  Toxicity  -  Rat 

81-1 

8/31/93 

Acute  Dennal  Toxicity  -  Rabbit/Rat 

81-2 

8/31/93 

Acute  lnhalatk)n  Toxicity  -  Rat 

81-3 

8/31/93 

Primary  Eye  Irritation  -  Rabbit 

81-4 

8/31/93 

Primary  Dermal  Initation 

81-5 

8/31/93 

Dennal  Sensitization 

81-6 

8/31/93 

IV.  Attachment  III  Suspension  Report — 
Explanatory  Appendix 

A  discussion  of  the  basis  for  the 
Notice  of  Intent  to  Suspend  sent  to  each 
affected  registrant  follows: 

Chlorinated  Isocyanurates 

On  May  7, 1993,  the  EPA  issued  the 
Phase  5  Reregistration  Eligibility 
Document  Data  Call-in  Notice  imposed 


pursuant  to  section  4(g)(2)(B)  and 
3(c)(2)(B)  of  FIFRA  which  required 
registrants  of  products  containing 
chlorinated  isocyanurate  used  as  the 
active  ingredient  to  develop  and  submit 
certain  data.  These  data/information 
were  determined  to  be  necessary  to 
satisfy  reregistration  data  requirements 
of  section  4(g).  Failure  to  comply  with 
the  requirements  of  a  Phase  5 


Reregistration  Eligibility  Dociunent  Data 
Call-In  Notice  is  a  basis  for  suspension 
under  section  3(c)(2)(B)  of  FIFRA. 

The  Chlorinated  Isocyanurate  Phase  5 
Reregistration  Eligibility  Dociunent  Data 
Call-In  Notice  dated  May  7, 1993, 
required  each  affected  registrant  to 
submit  data/information  to  the  Agency 
to  address  each  of  the  data 
requirements.  Those  data/information 
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Mrere  required  to  be  received  by  the 
Agency  within  8  months  of  the 
registraat's  receipt  of  the  Notice. 
Because  you  have  failed  to  submit 
appropriate  or  adequate  data/ 
information  within  the  time  provided 
for  the  data/information  requirements 
listed  in  Attachment  II,  the  Agency  is 
issuing  this  Notice  of  Intent  to  Suspend. 

V.  Conclusions 

EPA  has  issued  Notices  of  Intent  to 
Suspend  on  the  dates  indicated.  Any 
further  information  regarding  these 
Notices  may  be  obtained  from  the 
contact  person  noted  above. 

List  of  Subjects 

Environmental  protection. 

Eteted:  December  6. 1994. 
Sick  Colbert, 

Dinctor,  Ageiculture  and  Ecosystem  Division, 
Office  of  Compliance. 

|FR  Doc.  94-31 106  Filed  12-16-94:  8:45  am] 
MLUNQ  CODE  (SaO-SO-f 

[OPf>-60e03:  FRL-492S-4] 

Receipt  of  an  Application  for  an 
Experimental  Use  Permit  Amendment 
for  a  Transgenic  Plant  Pesticide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  On  October  20, 1994.  EPA 
received  an  application  from  Ciba 
Ceigy.  Seed  Division  to  amend  their 
experimental  use  permit  (EUP)  for  a 
transgenic  plant  pesticide  by  adding  test 
sites  in  Texas.  The  Agency  has 
determined  that  this  application  may  be 
of  regional  and  national  significance. 
Therefore  in  accordance  with  40  CFR 
172.11(a),  the  Agency  is  soliciting 
public  comments  on  this  application. 
DATES:  Written  comments  must  be 
received  by  January  18, 1995. 
ADDRESSES:  Comments,  in  triplicate, 
should  bear  the  docket  control  number 
OPP-50803  and  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW  ,  Washington.  DC  20460.  In 
person  bring  comments  to:  Rm.  1128, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highwray.  Crystal  City,  VA  22202 

faiformation  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
j)art  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
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procedures  set  fori  h  in  40  CFR  Part  2. 
A  copy  of  the  con^"^"^  ^^^  ^°^  ^^ 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pf  blic  record. 


Information  not 
may  be  disclosed 
without  prior  not 
Written  comment: 
public  inspection 


ked  confidential 
ublicly  by  EPA 

to  the  submitter, 
will  be  available  for 
nRm.  1128  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  thrdugh  Friday,  excluding 
legal  holidays.      | 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Janet  L.  Andersen,  Acting  Director, 
Biopesticides  andjPollution  Prevention 
Division  (7501 W)^  Office  of  Pesticide 
Programs,  Enviroi)mental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460  Office  l0cation  and  telephone 
number:  Rm.  CSS  166,  Westfield 
Building  North  Tdwer,  2800  Crystal 
Drive,  Arlington,  VA  22202  (703)308- 
8712  [ 

SUPPLEMENTARY  INFORMATIONrXhl 
October  20, 1994,  lEPA  received  an 
application  to  amAnd  an  EUP  trom  Ciba- 
Geigy  Corporation,  Seed  Division  (Ciba 
Seeds),  P.O.  Box  i2257.  Research 
Triangle  Park,  Na  th  Carolina  27709- 
2257.  The  EUP  ap  ilication  is  assigned 
EPA  File  Symbol  i6736-EUP-l  In  the 
Federal  Register  (  f  November  2, 1994 
(59  FR  54904),  EP  \  aiinounced  issuance 
of  an  extension  fo  -  this  EUP  The 
approved  EUP  exi  ension  allows  the  use 
of  197  1  grams  of  he  Bacillus 
thuringiensis  8-eii  dotoxin  (produced  by 
a  bacterially  deriv  ed  CrylA(b)  gene  in 
com  plants)  in  set  ds  planted  on  190 
acres  of  com  to  evaluate  the  control  of 
the  European  com  borer  and  other 
lepidopteran  pest ;.  The  program  is 
currently  authorij  ed  only  in  the  States 
of  California,  CoU  rado.  Florida,  Georgia, 
Hawaii,  Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Michi^  an.  Minnesota, 
Mississippi,  Miss  >uri,  Nebraska,  North 
Carolina,  North  E  ikota.  Ohio, 
Pennsylvania,  Soi  ith  Dakota,  and 
Wisconsin  and  the  Commonwealth  of 
Puerto  Rico.  The  experimental  use 
permit  extension  is  effective  for 
plantings  from  Aeril  12. 1994  to  March 
31, 1995,  and  ass<  iciated  activities  such 
as  collection  of  fii  ild  data  and  harvesting 
and  processing  of  seed  after  last 
planting.  Com  gn  wn  under  this  permit 
is  not  permitted  t  >  enter  commerce. 
Ciba  Seeds  has  ajc  plied  to  amend  the 
EUP  by  diverting  plantings  of  up  to  45 
acres  of  transgeni ;  Bt  com  from 
previously  authoi  ized  plantings  in 
Hawaii  and  Ulino  s  to  Texas.  Thus,  the 
additional  test  sit  ;s  will  not  increase  the 
total  acreage  auth  arized  under  the 
current  EUP. 

Upon  review  o  the  Ciba  Seeds 
application,  any  <  omments  received  in 
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response  to  this  notice  and  any  other 
relevant  information,  the  U.S.  EPA  will 
set  conditions  under  which  the 
experiments  will  be  conducted.  Any 
issuance  of  an  EUP  amendment 
approval  will  be  announced  in  the  * 
Federal  Register. 

Dated:  December  9, 1994. 
Flora  Chow, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Progmms. 
(FR  Doc.  94-31105  Filed  12-15-94;  8:45  ami 

BILUNO  CO0€  6560-SO-F 


[FRL-6123-7] 

Notice  Of  Availability  of  Great  L^ltes 
Dredged  Material  Testing  and 
Evaluation  Manual  and  Request  for 
Comment 

summary:  This  notice  annoimces  the 
availability  of  and  requests  public 
comment  on  the  draft  testing  manual 
entitled  "Great  Lakes  Dredged  Material 
Testing  and  Evaluation  Manual  (Draft)" 
(draft  Great  Lakes  Manual).  The  manual 
was  prepared  by  an  Environmental 
Protection  Agency  (EPA)/ Army  Corps  of 
Engineers  (C£)  workgroup  comprised  of 
staff  with  scientific  and/or 
programmatic  expertise  related  to  Great 
Lakes  dredged  material  discharge 
activities.  This  manual  supplements  the 
manual  entitled  "Evaluation  of  Dredged 
Material  Proposed  for  EHscharge  in 
Waters  of  the  U.S. — Testing  Manual 
(Draft)"  (draft  National  Manual)  which 
was  noticed  for  comment  in  the  Federal 
Register  on  July  21, 1994  (59  FR  37234). 
The  draft  Great  Lakes  manual  contains 
more  specific  information  for  the  Great 
Lakes  system,  including  detailed 
bioassay  test  protocols.  Both  manuals 
were  issued  pursuant  to  the  provisions 
of  section  404(b)(1)  of  the  Clean  Water 
Act  and  40  CFR  part  230. 
DATES:  Written  comments  on  the  draft 
Great  Lakes  Manual  must  be  postmarked 
or  submitted  by  hand  on  or  before 
March  21, 1995  to  Marc  Tuchman  at  the 
address  listed  below  under  ADDRESSES. 
ADDRESSES:  A  copy  of  the  draft  Great 
Lakes  Manual  can  be  obtained  by  calling 
or  writing  to  Jan  Miller,  USAGE  North 
Central  Division,  CENCD-ED-WL,  111 
North  Canal  Street,  Chicago.  111.,  60606- 
7205;  telephone:  312-353-6354. 

Comments  on  the  draft  Great  Lakes 
Manual  may  be  mailed  or  delivered  to: 
Marc  Tuchman,  USEPA  Great  Lakes 
National  Program  Office — G-9J, 
Attention:  Great  Lakes  Manual 
Comments,  77  West  Jackson  Street, 
Chicago,  111.  60604;  telephone:  312-353- 
1369.  Commentors  are  requested  to 
submit  an  original  and  3  copies  of  their 


written  commeDts  and  eodosuras. 
Commentors  who  want  laoeifit  of  (hmr 
comments  acknowledged  should 
include  a  self-addressed,  stamped 
envel(^.  No  facsimiles  tfaxes)  vnVL  be 
accepted. 

FOR  FURTHER  INFORMATKM  COHmCT^  fan 
Miller,  USAGE  North  Gential  Division, 
CENCD-ED-WL,  111  North  Canal 
Street,  Chicago,  HI.,  60606-7205; 
tetephone:  312-353-6354;  Marc 
Tuchman,  USEPA  Great  Lakes  National 
Program  Offio»-G-g).  77  West  Jackson 
Street.  Chicago,  111.  60604;  telephoee: 
312-353-1369;  or  John  Dorkin,  USEPA 
Region  5— WS-16J,  77  West  Jackson 
Street.  Chicago,  111.  60604;  telephone: 
312-886-1980. 

SUPPLEMENTARY  INFORMATION:  Proposed 
discharges  of  dredged  or  EIJ  material  in 
Great  Lakes  Waters  must  be  evaluated  to 
determine  the  potential  enviroiunental 
impacts  of  sudi  activities.  Specifically, 
Section  404  of  Ae  Federal  Water 
Pollution  Control  Act  of  1972,  Public 
Law  92-500,  as  aiseiKled  by  the  CWA, 
Public  Law  95-21 7,  requires  tibat  the 
dischai;ge  of  dredged  or  fill  material  into 
waters  of  the  U.S.  be  pennfttod  by  the 
CE.  EPA  has  the  prinaiy  lole  ia 
devdoping  the  enviiaoiBefital 
guidelines— the  Section  404(b)(1) 
Guidelines  (Guidelines) — ^in  conjuDctioo 
with  the  CE,  by  which  pennit 
applications  roust  be  evaluated.  The 
Guidelines  are  published  at  40  CFR  Part 
230.  Fundamental  to  the^^oidelines  is 
the  precept  that  dredged  or  fill  material 
should  not  be  discha^ed  into  the 
aquatic  ecosystem,  unless  it  can  be 
demonstrated  that  such  a  dischai^  will 
not  have  an  unacceptable  adverse 
impact  either  individually  or  in 
combination  with  known  and/or 
probable  impacts  of  other  activities 
affecting  the  ecosystems  of  concern. 

Dredged  nwrterial  testing  is  part  of  the 
larger  evaluation  of  a  ■ptaptysci. 
discharge  activity  to  d«*ernrineits 
compliance  %vi^  the  Guidelines. 
Sections  230.60  and  230v61  of  the 

Guidetmes  provide  the  basis  for  certam 
contamiaaBt-ielatod  CKtual 
deteimmationsaegarding  dw  poteirtial 
envnonBMi^  eifects  of  a  proposed 
disdivge.  Thedr^  Gceat  Lakes  Kfanaij 
provides  regional  guidance  on  the 
testing  provisian  of  the  ikiidelines. 
'  supplementing  the  draft  Nirtional 
Manual  which  was  noticed  for  comment 
in  the  Federal  Register  on  July  21 ,  1^4 
(59  FR  37234).  The  manuals  detail  the 
physical,  chemical,  and  biofa^cri 
evaluatioa  prooedBMs  oodiDed  in 
§§  230.60  and  230.61 ,  incUidii^ 
technical  guidance  on  sampling  and 
handling,  quahty  assurance,  chemical 
and  physical  analysis,  and  biological 
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eCEacts  testing.  Hie  draft  Great  Irakis 
Manual  omtains  more  ^lecific 
inibnnatiaQ  Cor  the  Great  Lakes  systeai, 
including  detailed  luoassay  test 
protocols.  Conclusions  reached  utilizing 
the  manuals  will  be  used  to  make 
factual  detenniaations  of  the  potential 
enviromaental  efiects  of  a  proposed 
discharge  of  dredged  materiaL 

The  final  Great  LaiuBs  Manual  will  be 
published  in  approximately  fi  nunths 
after  review  and  consideration  c^  the 
comments  received  on  this  draft  and  in 
coordination  with  the  development  of 
the  final  National  Manual 

Dated:  December  7, 1994. 


Regional  Administrator,  Eepon  5. 

(FR  Doc.  94-3e947  Filed  12-l«--94;  8r45  am] 

tUWO  COOE  mo  BD  P 


FRL-5124-3] 

Pul}lic  ¥«ater  System  Supervision 
Program  Revision  for  the  State  of 


AGENCY:  Environmental  Protectioa 
Agency  (EPA). 

ACTKM:  Notice. 


SUMMARY:  Public  notice  is  hereby  given 
in  accordance  with  the  provisions  of 
section  1413  of  the  Safe  Drinking  Water 
Act  as  amended,  42  U.S.C.  300g-2,  and 
40  CFR  part  142,  Subpart  B— Primary 
Enforcement  Responsibility,  that  the 
State  of  Montana  has  revised  its  PnUic 
Water  System  Supervision  (PWSS) 
Primacy  Program.  Montana's  PWSS 
program,  administered  by  the  Drinking 
Water  Section  of  the  Dqnulment  of 
He^A  a»d  Environmental  Sciences,  has 
adopted  reguladons  for  total  colifonns. 
Phase  II  (7  inorganic  and  26  oiganic 
chemicals),  Phase  lib  (1  inorganic  and  4 
organic  diemicalsj,  ftiase  V  (5  inorganic 
and  18  organic  chemicals),  and  lead  and 
copper  that  correspond  to  the  National 
Primary  Drinking  Water  Regulations 
(NPDVVR)  in  49  CFR  Part  141  for  tola! 
oolifoiTBs  FR  VcJ.  54,  No.  124,  June  29. 
1989.  Pg.  27544-27568).  i%ase  H  ffX 
VoL  56,  No.  20.  |aDuary  30, 1991,  Pg. 
3526-3597),  Phase  Bb  (Fit  VoL  56,  No. 
126,  July  1, 1991,  Pg.  30266-302811. 
Phase  V  (FR  Vol.  57,  Na  138,  poly  17, 
1992.  Pg.  31776-31»49),  ad  for  lead 
and  copper  (FR  VoL  56,  No.  110,  hme 
7, 1991,  Pg.  264Bt>-,26364|.  The 
EmmaoiaeBtal  PsotactioD  Agency  (EPA| 
has  nraa|il(iliid  its  review  of  Mootaaa's 
primacy  neviaaas  aid  has  dfltanniaBd 
that  tfiey  are  no  leas  strii^ent  tkaa  tfK 
NPDWSs.  EPA  Aete&ae  mpptt/ves 
Montana's  primacy  revisions  fior  Tdtal 
Colifonns,  Phase  U,  IB),  V.  and  Lead  «ad 


Copper  Rules.  This  detetmiaatioB  shall 
become  effective  January  16, 1995. 

Any  interested  parties  are  invited  to 
submit  written  comments  on  this 
detennination.  and  may  request  a  public 
hearing  on  or  before  January  18,  1995. 
If  a  public  hearing  is  requested  and 
granted,  this  detenninatitm  shall  not 
become  effective  until  such  time 
following  the  bearing  that  the  Regional 
Administrator  issues  an  order  affirming 
or  rescinding  this  action. 

Requests  for  a  pubfic  hearing  should 
be  addressed  to:  William  P.  Yellowtail. 
Regional  Administrator,  c/o  Marty 
Swickard  (8\VM-DW),  U.S. 
Environmental  Protection  Agency, 
Region  VIII,  999  18&  Street,  Suite  500, 
Denver,  CO  80202-2466. 

Frivolous  or  insubstantial  reque^s  for 
a  hearing  may  be  denied  by  the  R^onai 
Administrator.  However,  if  a  substantial 
request  is  made  within  thirty  (30)  days 
after  this  notice,  a  public  hearing  will  be 
held. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (Ij  the  name, 
address,  and  telephone  iramber  of  fte 
individual,  organization,  or  other -entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  sufanit 
at  such  hearing:  and  (3)  the  si^iatureof 
the  individual  making  the  request,  or.  if 
the  request  is  made  on  behalf  of  aa 
organization  or  other  entity,  the 
signature  of  the  re^Kinsible  official  of 
.the  organization  or  other  entity 

Notice  of  any  bearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  schedule  for  the  hearing.  Such 
notioe  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Krister 
and  in  newspapers  of  general 
circulation  in  the  State  of  Montana.  A 
notice  will  also  be  sent  to  the  pecson(s) 
requesting  the  hearing  as  well  as  to  the 
State  of  Montana.  The  hearing  notice 
will  include  a  statement  of  purpose, 
information  regarding  time  an<j  location, 
and  the  address  atnd  telephone  number 
where  interested  persons  may  obtain 
further  information.  The  Regional 
Administrator  will  issue  an  order 
affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  reoeived,  and 
the  Regional  Administrator  does  not 
elect  to  hold  a  hearing  on  his  own 
motion,  this  determiaation  shall  bocpme 
effective  on  January  la.  1993.  Pluase 
bring  this  notice  lo  the  attention  of  any 
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persons  known  by  you  to4iave  an 
interest  in  this  determination. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  at  the  following  locations:  (1) 
U  S.  EPA  Region  VIII.  Drinking  Water 
Branch.  999  18th  Street  (4th  floor). 
Denver,  Colorado:  (2)  Department  of 
Health  and  Environmental  Sciences, 
Drinking  Water  Section.  1400 
Broadway.  Room  A206.  Helena, 
Montana. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marty  Swickard.  Drinking  Water 
Branch.  EPA  Region  VIII  (8WM-DW). 
999  18th  Street,  Suite  300.  Denver. 
Colorado  80202-2466.  telephone  (303) 
293-1629. 

Dated:  December  8. 1994 
lack  W.  McGraw, 

Regional  Administrator,  EPA.  Region  VIH 
|FR  Doc.  94-31109  Filed  12-16-94:  8:45  ami 
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FEDERAL  COfyiMUNICATIONS 
COMMISSION 

Public  information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

December  9. 1994 

The  Federal  Communications     - 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  2100  M  Street,  NW..  Suite 
140,  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission.  (202) 
418-0214.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room  10214 
NEOB.  Washington.  DC  20503.  (202) 
395-3561. 
OMB  Number:  None. 

Title:  Section  76.987(g).  New  Product 
Tiers. 

Action:  New  collection. 

Respondents:  State,  local  governments 
and  businesses  or  other  for-profit. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  33.600 
responses.  .5  hours  average  burden  per 
response,  16.800  hours  total  annual 
bu^en. 

Needs  and  Uses.  On  11/10/94.  the 
Commission  adopted  a  Sixth  Order  on 
Reconsideration.  Fifth  Report  and 


Order,  and  Seventh  Notice  of  Proposed 
Rulemaking,  injMM  Docket  No.  93-215. 
Implementation  of  Sections  of  the  Cable 
Television  Confumer  Protection  and 
Competition  Act  of  1992,  Rate 
Regulation.  In  t  lis  Order,  we  added 
rules  establishii  ig  an  additional  cable 
programming  s(  irvice  tier  (CPST) 
category  which  we  refer  to  a  new 
programming  tier  (NPT).  Section 
76.987(g)  requites  cable  operators  to  file 
with  the  Comnmssion,  within  30  days  of 
offering  a  NPT,  a  copy  of  the  new  rate 
card  that  contains  the  following 
information  on  the  BSTs  (basic  service 
tiers),  CPSTs,  and  NPTs:  1)  the  names  of 
the  programming  services  contained  on 
each  tier;  and  2|  the  price  of  each  tier 
Operators  also  must  file  with  the 
Commission,  ci  ipies  of  notifications  that 
were  sent  to  su  >scribers  regarding  the 
initial  offering  )f  NPTs.  After  this  initial 
filing,  cable  opyrators  must  file  updated 
rate  cards  and  dopies  of  customer 
notifications  with  the  Commission 
within  30  dayslof  rate  or  service  changes 
affecting  the  Nf  T.  The  information  is 
used  by  FCC  stiff  to  ensure  that  cable 
operators  are  cemplying  with  our 
conditions  for  lIPTs,  i.e.,  that  operators 
are  not  makingjfundamental  changes  to 
what  they  offeijon  their  tiers  of  service, 
and  that  subscijibers  are  given  due 
notice  of  NPT  ihtroductions. 

Federal  Commui  ications  Commission. 
William  F.  Catoi , 

Acting  Secretary 

IFR  Doc.  94-310  13  Filed  12-16-94;  8:45  ami 
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Public  Inform^on 

Requirement 

Management 


Collection 
Submitted  to  Office  of 
Budget  for  Review 


andl 


December  8.  199  \ 

The  Federal  Communications 
Commission  hi  s  submitted  the 
following  infoi  mation  collection 
requirement  to  OMB  for  review  and 
clearance  imdt  r  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  thj ;  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  Intamational  Transcription 
Service,  Inc.,  ZaOO  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  furtli  er  information  on  this 
submission  coi  itact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
418-0214.  Pen  ons  wishing  to  comment 
on  this  informi  ition  collection  should 
contact  Timotl  y  Fain,  Office  of 
Management  a  id  Budget,  Room  10214 
NEOB.  Washington.  DC  20503,  (202) 
395-3561. 

OMB  Mjmber-i3060-0595. 


Title:  Updating  Maximum  Permitted 
Rates  for  Regulated  Cable  Services 
"Update  Form" 

Form  Number:  FCC  Form  1210. 

Action:  Revision  of  a  currently 
approved  collection. 

Respondents:  State,  local  governments 
ajid  businesses  or  other  for-profit. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden.  33,600 
responses,  11  hours  average  burden  per 
response,  69,600  hours  total  annual 
burden. 

Needs  and  Uses:  On  2/22/94,  the 
Commission  adopted  a  Second  Order  on 
Reconsideration.  Fourth  Report  and 
Order,  and  Fifth  Notice  of  Proposed 
Rulemaking  in  MM  Docket  No.  92-266. 
Implementation  of  Sections  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992.  Rate 
Regulation.  Using  a  more  sophisticated 
economic  model,  we  have  recalculated 
the  competitive  differential  to  reflect  a 
more  accurate  estimate  of  the  difference 
between  competitive  and 
noncompetitive  cable  rates.  In  addition, 
we  have  improved  the  measure  of 
equipment  and  installation  revenues. 
On  11/10/94,  the  Commission  adopted  a 
Sixth  Order  on  Reconsideration,  Fifth 
Report  emd  Order,  and  Seventh  Notice 
of  Proposed  Rulemaking,  referred  to  as 
the  "Going  Forward"  order.  This  Order 
further  revised  its  rules  for  rate 
adjustments  when  channels  are  added 
or  deleted,  or  new  programming  service 
tier  channels  are  added  or  deleted,  or 
new  programming  service  tiers  are 
established.  To  reflect  the  new  rule 
sections  adopted  by  the  Commission. 
Section  76.922(e)(1)  and  (2).  we  are 
expanding  the  Instructions  for  FCC 
Form  1210.  to  enable  cable  operators  to 
implement  the  revised  methodology 
reflected  in  these  rules.  It  is  anticipated 
that  these  additional  instructions  will  be 
used  on  an  interim  basis  between 
January  1, 1995  and  March  31, 1995,  for 
operators  who  choose  to  use  the  new 
methodology.  A  revised  version  of  the 
FCC  Form  1210  that  is  being  submitted 
to  OMB  for  approval  will  become 
effective  April  1, 1995. 

Federal  Communications  Commission. 

William  F.  Caton.    , 

Acting  Secretary 

IFR  Doc.  94-31092  Filed  1^16-94  8:45  am) 
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fi53r>: 


FEDERAL  AESERVE  SYSTEM 

The  ChaaeMaahallaa  Coipofafion.  et 
al.;  FaimalioiMof;  Acqulsifioasby; 
and  Mergers  irf  Bank  iloldiiui 
Companies 

The  companies  fidledtat&isnotioe 
have  applied  for  the  Bom^s  approval 
■wier  eeotttm  3  of  tbe  Bank  Holdmg 
Gompaay  Act  (12  UjSJC.  «42)  «id  f 
225.14  of  tbe  Bowl's  RegelatioB  Y  <12 
CFR  225.14}  to  beooMe  a  bank  holding 
comply  or  te  acquire  •  biri;  «r  bw* 
boltfiagcooipaay.  The  Saoiors  that  »e 
consadeced  in  aotiog  on  t^  apptkxtioBs 
aie  set  tenth  in  section  3(c)  of  tbe  Act 
(12  U.SjC  1M2^}. 

Each  applicatiaD  isavaiiaUe  for 
immediate  isspectioB  at  the  Federal 
Reserve  Bank  indicated.  CkKe  t^ 
appIicMiaB  bas  bem  mttj^i*^  6^- 

prooessing,  it  wiU  aleo  be  avaii^le  ibr 
inspectiaa  at  <he  offices  a€  the  Board  of 
Govemers.  intenaled  persons  may 
express  tbeir  viemn  in  writing  to  die 
RsMTve  Bank  <M- to  the  offices  <tf  like 
'Board  of  Govemors.  Any  oooimoK  on 
an  ^plication  that  mquests  a  heariiK 
muA  iackide  a  statement  of  why  a 
wnttea  paesentatioa  unuld  not  suffice 
in  lieu  ef  a  bearing  ideatifying 
specifically  any  questions  of  ^ct  that 
are  ia  diflfMite  and  smmBarizing  the 
evidence  that  wwild  he  pfiesented  at  a 


aoqairii^  «G  poroert  «rf  Ae  votii^  w— 
of  B>TOa  State  Buk.  Bynm.  Nefanska. 

2  The  Estes  Park  Bank  Restaied 
Employee  Stock  Ownership  40UliiPi(m 
Sr  BtHaement  Trust.  Estes  f»arit. 
Goloradki;  to  aoquim  47  43  peiceat  of  tiae 

voting  itiares  of  Eiaes  Bank  CotpoBtftion. 
Estes  Park.  Colorado,  and  tfaai^ 
indirectly  acqain  Tbe  Esles  Paii  Bimk, 
Estes  Paik,  Calarado. 

Board  of  Govemors  of  the  Federal  Kenerve 
System,  December  13,  1994. 

WiyiaB-W.  Wiles, 

Secretary  of  tbe  Board. 

IFR  Doc.  94-31074  FUed  12-l«-94.«;45«nJ 
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FEDERAL  TRADE  OOMMI^ION 
!OKT.C-853SJ 


'  ®**^  Armui  and  L  i......».m, 

Iiml;  ffraMWtod  Tawte  Praclitaa,  awd 
AffimuUwCorreeVveA^Mas 

AGBtCV.  Federal  Tcade  ConunissioB. 
ACnON:  Conaent  OrdesL 


Unless  otfaeFMrise  ncMsd.  omuBeBts 
regar<liag  «ach  of  these  ^tplicatioBs 

must  he  received  jkM  lat^  than  jaaiMrv 
12,  laJK.  F— J 

A.  Fedoad  Scienw  "'"■*-  of  New 
York  (William  L.  B»tiHgp  Senior  Vice 
President}  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  The  Chase  Maiihattan  Coipoiatioa, 
New  York,  New  York;  to  acquire  100 
percent  of  the  voting  shares  of  Chase 
Savings  Bank,  New  York,  New  York,  a 
de  novo  bank. 

B.i'edenl  Saaerve  Baak^f 
Richmond  (Llayd  W.  Bostiaa.  ft..  Senior 
Vice  President)  701  Ea^  Byrd  Street. 
Richmond,  Viigmia  23261: 

1 .  CCB  Financial  Corpotntioji, 
Durham.  North  Carolina;  to  aiei^  widi 
Security  Capital  Bancoip,  Salishnry, 
North  Carofena.  and  tbenby  indirectly 
acquire  Secnuity  ^^fij^l  B«i.v 
Sabdmry,  Notii  Carolina,  OMNIBANK 
INC.,  SSB,  Salisbury,  NoUk  Cmoliaa, 
Qdaaos  Savings,  Inc.,  SSB.  Cowserd, 
North  Carolina,  aod  Home  Savings 

Bank.  iDc„  SSB,  Kcngs  Moiatain.  North 
Carohaa. 

ronerai  KmBrreilaBkni  iLanaas 
aty  Ooha  E.  Ytxhe.  Sarior  Vkx 
PresidentJ  925  Grand  Aveauie.  Knsas 
City,  Missottn  «419ft: 

1.  i^ran  State,  fee..  Byioa,  Nebodn; 
to  become  a  bank  holding  company  by 


SUMMAmr:  hi  setlieaaent  of  allied 
violations  of  federal  law  prdiibtting 
unfair  acts  and  practices  and  vaiaii 
methods  of  coxnpetitkn..  this  rmtmm^ 
order  prohibits,  among  other  things,  a 
Florida-based  company  £nan 
miaepresenting  that  its  bullet -reast^t 
8«»wnts  are  certified,  approved, 
endoEsed.  or  samAicniad  by  any 
government  body  or  private 
organization.  In  addition,  the 
respondent  is  required  to  cootact  oeriain 
past  puKJnsers  and  offer  to  provkle 
replaoeaaent  vests  at  a  redaced  oosL 
DATES:  Complaint  and  Order  issned 
October  n,  1994.' 
«»  PURTHER  INRMUMTION  CONTACT: 
Lisa  Kopduk  or  Joel  Winston,  FTCTS- 
4002,  Washinglon,  DC  20580.  t202)  326- 
3139  tjr  326-3153. 
StIPPLEWEMTART  WFORMATJON:  On 
Thursday,  June  6, 1991.  there  was 
published  in  the  Federal  Register.  56  FR 
26096,  a  proposed  consent  agreement    ' 
with  analysis  In  the  Matter  of  American 
Body  Armor  and  Equipment.  Inc.,  for 
the  purpose  of  soliciting  puWic 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
conunentj^  suggestions  or  objections 
regardii^g  the  proposed  iona  of  the 
order. 

Comments  wene  filed  and  coasidued 
by  tbe  Commissioa.  The  CoDunissitm 
bas  ordered  the  issuance  of  the 


compkiot  in  the  fona  cnntaRplMad  by 
the  agreement  made  its  }urisdicGonal 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  fhis 
proceeding. 

(Sec.  6,  38  Stat.  721. 15  LLSC  48  lnter|»ciits 
or  applies  sec.  5, .-«  Stat.  7M.  as  amBudad: 
15  U.S.C.  45) 

Donald  S.  Clark. 

Secretary 

[FR  Doc.  94-31 122  Viied  12-16-94;  a:4S  »mi 
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PktsaoT] 


Coca-Cota  Co.; _  ...„ 

Practices  and  AfftmatneCanacliw 

ActiODS 

AtSENCT:  Federa!  Trade  Commission. 
ACTION:  Modifying  Order. 


SUMMAnv:  Tliis  order  reopens  the 
proceeding  and  modifies  the 
CommissiBn's  final  order  issaed  on  fune 
13,  1994,  that  required  the  respondent, 
for  ten  years,  to  obtain  CkMnmission 
approval  before  Majuiring  certaia  brand- 
name  soft  drink  coaceotrate 
manufacturers,  by  eliminating  a 
provisioB  which  had  expressly  defined 
Coca-Cola  Enterprises.  Inc.  as  a  Coca- 
Cola  Company  subsidiary  or  affiliate 
subject  to  this  prior  approval 
requirement 

DATES:  Final  Order  issued  June  13, 1994 
Modifying  Order  issued  December  5 
1994.1 

FOR  FtfflTHER  INFORMATION  CONTACT: 
Joseph  Brownman  or  Ronald  Rowe, 
FTC/S-2105,  Washington,  D.C.  20580. 
(202)  326-2605  or  326-2610. 
SUPPLEMENTARY  tNRSMMTION:  In  the 
Matter  ofThe  Coca-Cola  Company  Tbe 
prohibited  trade  practices  and/or 
corrective  actions  as  set  forth  at  39  FR 
40031,  are  changed,  in  part,  as  indicated 
in  the  summary. 

(Sec  fi.  38  Stat.  721.  IS  USH  46.  iBtcafiwt 

or  apply  sec.  5.  36  StaL  719,  as  aniMidaii:  «ec 

7,  38  Stat.  731,  as  amended;  15  U  S.C  45, 18) 

Donald  S.dsrk. 

Secrotarv 

IFR  Doc.  §4-31 123  FUed  12-1«^»4,  9AS  »sai 
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File  No.  922  3021] 

Gateway  €ducafitmai  Products,  Ltd.,  et 
al.;  Proposed  Consent  Agreement  WISi 
Analysis  to  Aid  PubRc  Oonunent 

AGBICV:  Federal  Tade  Gomaussua. 


'  Cbpies  oT  the  Complaint  and  the  Decision  and 
Order  .ate  available  from  the  GonunissioijiRublic 
Rafemnce  Branch.  H-13e,  erti  Strem  *  rsi»gwl«B)i« 
AinMue.  JUML  HWashisgteii.  DC  203aa. 


^-Copies  «rf  the  Mud  iiymg,  Ordei  joe  jtuiiinidi- 
from  the  Commissiau  &  Public Jielcaeace  acsBrh. 
H-130. 6th  and  PA.  .^ve..  WW..  AVMljinirton  DC 


VmAmmal    D< 


/    V7_1      vn      &T- 


n  Mf%      I    m  « 


ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  California-based 
corporation  and  two  officers  from 
making  reading  and  comprehension 
claims  for  their  "Hooked  on  Phonics" 
leading  program  or  any  other 
educational  program  or  product  without 
possessing  and  relying  upon  competent 
and  reliable  substantiating  evidence.  In 
addition,  it  would  prohibit  them  from 
representing  that  any  endorsement 
'  represents  the  typical  or  ordinary 
experience  of  consumers  with  any 
educational  program  or  product  without 
possessing  and  relying  upon  competent 
and  reliable  substantiating  evidence. 

DATES:  Comments  must  be  received  on 
or  before  February  17, 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159. 6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joel  Winston  or  Toby  Levin,  FTC/S- 
4002,  Washington,  DC  20580.  (202)  326- 
3153  or  326-3156. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4^(b)(6)(ii)). 

In  the  matter  of:  Gateway  Educational 
Products,  Ltd.,  a  corporation,  and  )oha 
Shanahan  and  John  Herlihy,  individually  and 
as  officers  of  said  corporation.  File  No. 
9223021. 

.Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Gateway 
Educational  Products,  Ltd.,  a 
corporation,  and  John  Shanahan  and 
John  Herlihy,  individually  and  as 
officers  of  said  corporation  ("proposed 
respondents"),  and  it  now  appearing 
that  proposed  respondents  are  willing  to 
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enter  into  an  agi  eement  containing  an 
order  to  pease  ai  id  desist  bam  the  use 
of  the  acts  and  {  ractices  being 
investigated. 

It  is  hereby  a^^ed  by  and  between 
Gateway  Educattonal  Products,  Ltd..  by 
its  duly  authorised  officer,  and  John 
Shanahan  and  J«hn  Herlihy, 
individually  ani  as  officers  of  said 
corporation,  anq  their  attorneys,  and 
counsel  for  the  federal  Trade 
Commission  thi 

1.  Proposed  respondent  Gateway 
Educational  Products,  Ltd.,  is  a 
corporation  org(  nized,  existing,  and 
doing  business  i  mder  and  by  virtue  of 
the  laws  of  the  I  tate  of  Delaware  with 
its  office  and  pr  ncipal  place  of  business 
located  at  1050  Catella  Ave.,  Suite  D. 
Orange,  CaUfoniia  92667. 

ProposecTrespondents  John  Shanahan 
and  John  Herlihy  are  officers  of  said 
corporation.  Thf  y  formulate,  direct  and 
control  the  policies,  acts  and  practices 
of  said  corporation  and  their  address  is 
the  same  as  that!  of  said  corporation. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  fapts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  n  ispondents  waive: 
(a)  Any  furthi  r  procedural  steps; 

.  (b)  The  requii  ement  that  the 
Commission's  c  ecision  contain  a 
statement  of  fin  lings  of  fact  and 
conclusions  of '.  iw;  and 

(c)  All  rights  o  seek  judicial  review 
or  otherwise  to  :hallenge  or  contest  the 
validity  of  the  c  rder  entered  pursuant  to 
this  agreement. 

4.  This  agreei  lent  shall  not  become 
part  of  the  publ  c  record  of  the 
proceeding  unl(  ss  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  cohtemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  jeo)  days  and 

aspect  thereto  publicly 
:>mmission  thereafter 

aw  its  acceptance  of 
id  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  ssue  and  serve  its 
complaint  (in  s<  ich  fdrm  as  the 
circumstances  ]  lay  require)  and 
decision,  in  dis  )osition  of  the 
proceeding. 

5.  This  agreei  aent  is  for  settlement 
purposes  only  t  nd  does  not  constitute 
an  admission  b;  r  proposed  respondents 
that  the  law  haj  been  violated  as  alleged 
in  the  draft  of  c  implaint.  or  that  the 
facts  as  alleged  in  die  draft  of  complaint, 
other  than  the  j  irisdictional  facts,  are 
true. 

6.  This  agreei  nent  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 


information  in  i 
released.  The  i 
may  either  witl 
this  agreement  i 
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if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
pubUc  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  eHiect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to-order 
to  proposed  respondents'  address  as 
stated  in  this  agreement  shall  constitute 
service.'Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order 

7  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order 
Proposed  respondents  further 
understand  that  they  may  be  Uable  for 
civil  penalties  in  the  amoimt  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

Definitions 

For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

A.  "HOP"  means  the  reading  program 
known  as  "Hooked  on  Phonics/SRA 
Reading  Power"  marketed  by  Gateway 
Educational  Products,  Ltd. 

B.  "Educational  program  or  product" 
means  any  program  of  product  that 
provides  instruction  in  any  field  of 
study,  including  but  not  limited  to  any 
aspect  of  reading. 

C.  "Competent  and  reUable  scientific 
evidence"  means  tests,  analyses, 
research,  studies,  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  has  been  conducted 
and  evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using 
procedures  generally  accepted  in  the 
profession  to  yield  accurate  and  reliable 
results. 


It  is  ordered  that  respondents 
Gateway  Educational  Products,  Ltd.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  John  Shanahan  and 
John  Herlihy.  individually  and  as 
officers  of  said  corporation,  and 
respondents'  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufocturing,  labelling,  advertising, 
promotion,  ofiiaring  for  sale,  sale,  or 
distribution  of  HOP  or  any  other 
educational  program  or  product  in  or 
afiiecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  implication,  that  such 
program  or  product: 

A.  Can  or  will  quickly  and  easily 
teach  persons  Mrith  reading  problems  or 
disabilities  to  read,  regardless  of  the 
nature  of  the  problem  or  disability; 

B.  Is  effective  for  teaching  persons 
with  learning  disabiUties,  including 
dyslexia  and  attention  deficit  disordeis. 
to  read: 

C.  Can  or  will  cause  users  with 
reading  problems  or  disabilities  to 
achieve  significant  improvement  in 
reading  levels  or  classroom  grades; 

D.  Is  effective  for  teaching  persons  in 
a  home  setting  to  read,  without  the  need 
for  additional  assistance  such  as  a 
teacher  or  tutor; 

E.  Is  efiective  for  teaching  reading 
comprehension  skills; 

F.  Has  helped  nearly  one  million  or 
any  other  number  of  students  to  learn  to 
read;  or 

G.  Provides  any  other  educational 
benefits, 

imless  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reUable 
evidence,  which  when  appropriate  must 
be  competent  and  reUable  scientific 
evidence,  that  substantiates  such 
representation. 

n 

It  is  further  ordered  that  respondents 
Gateway  Educational  Products,  Ltd. ,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  John  Shanahan  and 
John  Herlihy.  individually  and  as 
officers  of  said  corporation,  and 
respondents'  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufacturing,  labelling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  educational  program 
or  product  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 


Trade  Commission  Act,  do  forthwith 
cease  and  desist  bom  representing, 
directly  or  by  implication,  that  any 
endorsement  (as  "endorsement"  is 
defined  in  16  CFR  255.0(b))  of  the 
program  or  product  represents  the 
typical  or  ordinary  experience  of 
members  of  the  pubUc  who  use  the 
program  or  product,  unless  at  the  time 
of  making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  evidence,  which 
when  appropriate  must  be  competent 
and  rehable  scientific  evidence,  the 
substantiates  such  representation. 

m 

It  is  further  ordered  that  respondents 
Gateway  Educational  Products,  Ltd.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  John  Shanahan  and 
John  Herlihy,  individually  and  as 
officers  of  said  corporation,  shall  for  five 
(5)  years  after  the  date  of  the  last 
dissemination  to  which  they  pertain, 
maintains  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  or  its  staff  for  inspection 
and  copying: 

A.  Any  advertisement  making  any 
representation  covered  by  this  order; 

B.  All  materials  that  were  relied  upon 
by  respondents  in  disseminating  any 
representation  covered  by  this  order; 
and 

C  All  reports,  tests,  studies,  surveys, 
demonstrations  or  other  evidence  in  any 
respondent's  possession  or  control  that 
contradict,  qiudify.'or  call  into  question 
such  representation,  or  the  basis  upon 
which  respondents  reUed  for  such 
representation,  including  complaints 
from  consumers. 

IV 

It  is  further  ordered  that  respondent 
Gateway  Educational  Products.  Ltd..  its 
successors  and  assigns,  shall: 

A.  Within  thirty  (30)  days  after  service 
of  this  order,  provide  a  copy  of  this 
order  to  each  of  its  current  principals, 
officers,  directors,  and  managers,  and  to 
all  personnel,  agents,  and 
representatives  having  sales, 
advertising,  or  policy  responsibility 
with  respect  to  the  subject  matter  of  this 
order;  and 

B.  For  a  period  of  five  (5)  years  from 
the  date  of  entry  of  this  order,  provide 
a  copy  of  this  order  to  each  of  its 
principals,  officers,  directors,  and 
managers,  and  to  all  personnel,  agents, 
and  representatives  having  sales, 
advertising,  or  policy  responsibifity 
with  respect  to  the  subject  matter  of  this 
order  within  three  (3)  days  after  the 
person  commences  his  or  her 
responsibiUties. 


It  is  ftirther  ordered  that  respondent 
Gateway  Educational  Products,  Ltd.,  its 
successors  and  assigns,  shall  notify  the 
Federal  Trade  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  its  corporate  structure, 
including  but  not  Umited  to  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  affiUates,  the  planned 
filing  of  a  bankruptcy  petition,  or  any 
other  change  in  the  corporation  that 
may  affect  compliance  obligations 
arising  out  of  this  order. 

VI 

It  is  further  ordered  that  respondents 
John  Shanahan  and  John  Herlihy  shall, 
for  a  period  of  ten  (10)  years  from  the 
date  of  entry  of  this  order,  notify  the 
Commission  within  thirty  (30)  days  of 
the  discontinuance  of  their  present 
business  or  employment  v«th 
respondent  Gateway  Educational 
Products,  Ltd.,  or  its  successors  and 
assigns,  and  of  their  affiliation  with  any 
new  business  or  employment  in 
coimection  with  the  manufacturing, 
labelling,  advertising,  promotion, 
offering  for  sale,  sale,  or  distribution  of 
any  educational  program  or  product. 
Each  notice  of  affiliation  with  any  new 
business  or  employment  shall  include 
the  respondent's  new  business  address 
and  telephone  number,  current  home 
address,  and  a  statement  describing  the 
nature  of  the  business  or  employment 
and  his  duties  and  responsibiUties. 

vn 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  order,  and  at  such  other  times  as 
the  Federal  Trade  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Gateway 
Educational  Products,  Ltd.  ("Gateway"), 
and  John  Shanahan  and  John  HerUhy. 
officers  of  Gateway. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  pubhc  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  comments  received  and 
will  decide  whether  it  should  withdraw 
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from  the  agreement  or  make  final  the 
agreeneat's  profMised  onief 

Tbis  OMttor  coBCcms  the  ''Hooked  on 
Phooics''  leadiiig  pragniD  fHOP").  The 
Commission's  propowd  complaint 
alleges  thai  the  respondents  i^resenled 
in  their  advertisements  and  {xromotional 
materials  that  HOP  mil  quiddy  and 
easily  teach  peisons  with  leadbig 
probiems  or  disabilities  to  read, 
regardless  of  the  nature  of  the  proUeni    • 
or  disability:  is  effective  for  teaching 
persons  with  learning  disabilities, 
including  djrslexia  aud  attention  deficit 
disorders,  to  reed;  will  cause  users  with 
reading  problems  oc  disabilities  to 
achieve  significant  improvement  in 
reading  levels  and  classroom  grades;  is 
effective  (or  leac^ng  persons  in  a  home 
setting  to  read,  without  the  need  for 
additional  assistmce  such  as  a  teach^ 
or  tutor;  is  effective  for  teaching  reading 
compreheasion  skills;  has  helped  nearly 
one  million  students  to  (earn  to  read  at 
home;  and  that  testimonials  or 
endorsements  appearing  in  the  HOP 
advertising  reflect  consumers'  typical  or 
ordinary  experiences  using  HOP  The 
complaint  alleges  that  the  respondents 
falsely  represented  that  they  relied  upon 
a  reasonable  basis  for  these 
representations 

The  proposed  consent  order  contains 
provisions  desigr.ed  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I 
requires  respondents  to  possess 
adequate  substantiation  for  the  HOP  ~ 
efficacy  claims  alleged  in  the  complaint, 
as  well  as  for  any  claims  that  any 
educational  program  or  product  will  be 
effective  for  teaching  reading  or 
provides  any  other  educational  benefit. 
The  substantiation  level  required  is 
competent  and  reliable  evidence,  which 
u'hen  apprc^riate  must  be  competent 
and  reliable  scientific  evidence. 

Fart  n  of  the  proposed  order  prohibits 
tlie  respondents,  in  advertising  any 
educational  program  or  product,  from 
representing  that  any  endorsement 
represents  the  typical  experience  of 
consumers  who  use  the  program  or 
product,  unless  the  claim  is 
substantiated. 

Parts  111  through  VII  relate  to  the 
respondents'  obligations  to  retain 
substantiation  materials;  to  notify  the 
Commission  of  changes  in  corporate 
identity,  or  in  the  case  of  the 
individuals,  employment;  to  distribute 
copies  of  the  order  to  certain  employees; 
and  to  file  compliance  reports  with  the 
Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  cnnment  on  ''^e 
proposed  order,  and  it  is  not  intended 
ir»  c  onstitute  an  official  interpretation  of 
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the  agreement  and  •  roposed  order  or  to 
modify  in  any  way  heir  terms. 
Donald  S.  Ctark.. 

Secretary 

[FR  Doc.  94-3112ft  Ft^  12-16^»^.  6-.45  ami 

BH.UNG  cooE  sna-tt-ii 


(Sec.  6,  38  Stat.  721, 15U.S.C  46.  Interprets 
or  applies  sm.  S.  3&  Stat.  713.  as  amended. 
15U.S.CL45J 

Donald  S-Oaslk 

Secretary 

(FR  Doc.  94-31124  Ftied  12-16-94. 8c45  ami 
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Hayes  Microcomp^ler 
ProhiMted  Trade 
Affirmattwe 


Products,  to)c; 
Plactices,  and 


Cof  roc^ve  AdJons 

AGENCY:  Federal  Tf  ide  Commission 
ACTION:  Consent  Of  iei 


summary:  In  settles  leot  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  pra<^es  and  unfair 
methods  of  competition,  this  consent 
order  prohibits.  aint>ng  other  things,  a 


t  and  distributor  of 
ns  products 
itatioQS  for  any  of 
roducts  regarding 
or  data  destruction, 
problems  due  to 


Georgia  manufact 

computer  commun: 

from  making  rep: 

its  modem-related 

the  risk  of  data  los: 

or  data  transmissi 

any  escape  method,  unless  the 

respondent  possesses  and  relies  upon 

competent  and  relii  ible  substantiating 

evidence, 

DATES:  Complaint  ^d  Order  issued 
November  2a  19941* 


INFOMMTION 


COMTACT: 

O'Brien,  FTC/San 
.  901  Market 
rancisco.  CA 


FOnniRTMER 
Linda  Badger  or  Ke  rry 
Francisco  Regional  Office 
St.,  Suite  570,  San 
94103.  (415)  744-7b20 

SUPPLEMENTARY  INF  3RMATI0N:  On 
Monday.  May  9.  IS  94,  there  was 
published  in  the  Ft  deral  Register,  Er9  FR 

23864,  a  proposed  ;onsent  agreement 
with  analysis  In  thi  ^  Matter  of  Hajres 
Microcomputer  Pr<  ducts.  Inc.,  for  the 
purpose  of  sohcitir  g  pubKc  comment. 
Interested  parties  v  ■ere  given  sixty  (60) 
days  in  which  to  si  bmit  comments, 
suggestions  or  obfe  ;tions  regarding  the 
proposed  form  of  t  e  order 


A  comment  was 


iled  and  considered 


by  the  Commission .  The  Commission 
has  ordered  the  iss  lance  of  the 
complaint  in  the  fc  rm  contemplated  by 
the  agreement,  ma<  e  its  iurisdictional 
findings  and  enten  d  aa  order  to  cease 
and  desist,  as  set  {<  rth  in  the  proposed 


consent  a^eement 
proceeding. 


■  Copias  of  Ihe  0>nipii 
Order  are  available  from  th« 
Reference  Branch.  H-ia ) 
Avenue.  NW    VVashingt  i 


in  disposition  of  this 


ioc  and  the  Uecisiea  and 
Conuni3sion's  Public 
6th  Street  &  Pencsylvania 
n.  DC  20580. 


Plct  92661 

Red  Apple  CotnpanieSt  Inc.,  et  af.7 
Proposed  Consent  Agree reenf  WitH 
Analysis  To  Aid  PuMic  Comment 

agency:  Federal  Trade  CcNfnmissim. 
ACTION:  Pn^iosed  Consent  Agreement. 

SUMMARY:  Iq  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require 
among  other  thhags.  three  New  York- 
based  companies  and  their  officer  to 
divest  six  supermarkets,  within  12 
months,  to  a  Conunission-approved 
acquirer  0*  acquirers.  If  the  respondents 
fail  to  satisfy  the  divestiture 
requiremestts.  the  proposed  order  woukl 
permit  the  Conunission  to  appoint  a 
trustee  to  divest  supermarkets  to  satisfy 
the  terms  of  the  order.  The  consent 
agreement  also  would  prc^ibit  the 
respondents,  for  ten  years,  from 
acquiring,  without  prior  Commission 
approval,  any  supermarket  ot  any 
interest  in  an  entity  that  owns  or 
operates  a  supermarket  in  New  York 
County  south  of  116th  Street,  hi 
addition,  the  respondents,  for  ten  years. 
would  be  prohibited  from  entering  into 
or  enforcing  aoy  agreement  that  restricts 
the  ability  of  any  person  acquiring  any 
supermarket  owned  or  operated  by  any 
re^tondent  in  New  York  County  south 
of  116th  Street 

DATES:  Comments  must  be  received  on 
or  before  February  17, 1995 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary 
Room  159.  6th  St.  and  Pa.  Ave.,  NW 
Washington,  DC  20580 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Rovre,  FTC/S-2105. 
Washington.  DC  20580.  (202)  326-2610 
SUPPLEMENTARY  MFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  3.25(f)  of  the  Commission's 
rules  of  practice  (16  CFR  3.25(f)),  notice 
is  hereby  given  that  the  following 
consent  a^-eement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed: with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 


invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  ofBce  in 
accordance  with  S4.9(b)(6)(ii)  of  the 
Commission's  rules  of  practice  (16  CFR 
4.9(b)(ii)). 

Agreement  Containing  Consent  Order 
To,Divest  and  to  Cease  and  Desist 

In  the  matter  of  Red  Apple  Companies, 
Inc.,  a  corporation;  John  A.  Catsimatidis,  an 
individual;  Supermarket  Acquisition  Corp.,  a 
corporation;  and  Designcraft  Industries,  Inc. 
(d/b/a  Sloan's  Supermarkets,  Inc.),  a 
corporation.  Docket  No.  9266. 

The  agreement  herein,  by  and 
between  Red  Apple  Companies,  Inc. 
("Red  Apple"),  a  corporation,  John  A. 
Catsimatidis.  an  individual. 
Supermarket  Acquisition  Corporation 
("SAC"),  a  corporation,  and  Sloan's 
Supermarkets,  Inc.  (a/k/a  Designcraft 
Industries,  Inc.)  ("SSI"),  a  corporation, 
by  their  duly  authorized  officers, 
hereafter  sometimes  referred  to  as 
"respondents,"  and  their  attorney,  and 
coimsel  for  the  Federal  Trade 
Commission,  is  entered  into  in 
accordance  with  the  Commission's  rule 
governing  consent  order  procedures.  In 
accordance  therewith  the  parties  hereby 
agree  that: 

1.  Respondent  Red  Apple  is  a 
corporation  organized,  existing  and 
doing  business  imder  and  by  virtue  of 
the  laws  of  the  State  of  New  York,  with 
its  executive  o£6ces  located  at  823 
Eleventh  Avenue.  New  York,  New  York 
10019-3535. 

2.  Respondent  John  A.  Catsimatidis  is 
the  Chairman,  Chief  Executive  OfBcer, 
and  sole  shareholder  of  Red  Apple 
Companies,  Inc.,  and  Chairman,  Chief 
Executive  Officer,  Treasurer,  and  the 
largest  shareholder  of  Sloan's 
Supermarkets,  Inc.,  with  his  office  and 
principal  place  of  business  at  823 
Eleventh  Avenue,  New  York,  New  York 
10019-3535. 

3.  Respondent  SAC  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  New  York,  with  its  executive 
offices  located  at  823  Eleventh  Avenue, 
New  York,  New  York  10019-3535. 

4.  Respondent  SSI  is  a  corporation 
organizeid,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  with  its  executive 
offices  located  at  823  Eleventh  Avenue, 
New  York,  New  York  10019-3535. 

5.  Respondents  have  been  served  with 
a  copy  of  the  complaint  issued  by  the 
Federal  Trade  Commission  charging 
them  with  violation  of  section  7  of  the 
Clayton  Act,  as  amended,  15  U.S.C.  18, 
and  section  5  of  the  Federal  Trade 
Commission  Act.  as  amended,  15  U.S.C. 


45,  and  have  filed  an  answer  to  said 
complaint  denying  said  charges. 

6.  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
Commission's  complaint  in  this 
proceeding. 

7.  Respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

8.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  imless  and  until  it  is 
accepted  by  the  Conunission.  If  this 
agreement  is  accepted  by  the 
Commission  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  in  respect  thereto 
pubUcly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  the  respondents,  in  which  event 
it  will  take  such  action  as  it  may 
consider  appropriate,  or  issue  and  serve 
its  decision,  in  disposition  of  the 
proceeding. 

9.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondents  that  the 
law  has  been  violated  as  alleged  in  the 
complaint,  or  that  the  facts  as  alleged  in 
the  complaint,  other  than  jurisdictional 
facts,  are  true. 

10.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  3.25(f)  of  the 
Commission's  rules,  the  Q)mroission 
may  without  further  notice  to 
respondents,  (1)  issue  its  decision 
containing  the  following  order  to  divest 
and  to  cease  and  desist  in  disposition  of 
the  proceeding,  and  (2)  make 
information  pubUc  in  respect  thereto. 
When  so  entered,  the  order  shall  have 
the  same  force  and  effect  and  may  be 
altered,  modified  or  set  aside  in  the 
same  manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  respondents' 
addresses  as  stated  in  this  agreement 
shall  constitute  service.  Respondents 
waive  any  right  they  might  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 


interpretation  not  contained  in  the  order 
or  in  the  agreement  may  be  used  to  vary 
or  to  contradict  the  terms  of  the  order. 

11.  Respondents  have  read  the 
complaint  and  the  order  contemplated 
hereby.  They  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  order.  Respondents 
further  understand  that  they  may  be 
liable  for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 

Order 

I 

It  is  ordered  that,  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  "Commission"  means  the  Federal 
Trade  Commission. 

B.  "Red  Apple"  means  Red  Apple 
Companies,  Inc.,  its  parents, 
predecessors,  subsidiaries,  divisions, 
groups  and  affiliates  (including  Red 
Apple  Supermarkets,  Inc.,  Gristede's 
Supermarkets,  Lie,  and  Supermarket 
Acquisition  Corp.),  and  their  directors, 
officers,  employees,  agents,  partners, 
and  representatives  (including  John  A. 
Catsimatidis),  and  their  respective 
successors  or  assigns. 

C.  "John  A.  Catsimatidis"  means  John 
A.  Catsimatidis,  an  individual  and 
Chairman  and  Chief  Executive  Officer  of 
Red  Apple  Companies,  Inc.,  and 
Chairman,  Chief  Executive  Officer,  and 
Treasurer  of  Sloan's  Supermarkets,  Inc. 
(a/k/a  Designcraft  Industries,  Inc.). 

D.  "SAC"  means  Supermarket 
Acquisition  Corp..  its  parents, 
predecessors,  subsidiaries,  divisions, 
groups  and  affiliates,  and  their  directors, 
officers,  employees,  agents,  partners, 
and  representatives,  and  their  respective 
successors  or  assigns. 

E.  "SSI"  means  Sloan's  Supermarkets, 
Inc.  (a/k/a  Designcraft  Industries,  Inc.), 
its  parents,  predecessors,  subsidiaries, 
divisions,  groups  and  affiliates,  and 
their  directors,  officers,  employees, 
agents,  partners,  and  representatives, 
and  their  respective  successors  or 
assigns. 

F.  "Respondents"  mean  Red  Apple, 
John  A.  Catsimatidis,  SAC,  and  SSI. 

G.  "Assets  to  be  divested"  means  the 
assets  described  in  Paragraphs  11.  A.  and 
II.  B.  of  this  order. 

H.  "Supermarket"  means  a  full-line 
retail  grocery  store  that  carries  a  wide 
variety  of  food  and  grocery  items  in 
particular  product  categories,  including 
bread  and  dairy  products;  refrigerated 
and  frozen  food  and  beverage  products; 
fresh  and  prepared  meats  and  poultry; 
produce,  including  fi«sh  fruits  and  j 
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\»gBHbki;  aheU-stable  food  and 
bewrags  products,  including  cumed 
and  othei  types  of  packaged  prodncls; 
staple  foodStvSk,  w^uck  msf  include 
salt,  sugar,  flour,  sauces,  spices,  co£fec 
and  tea;  and  other  gioceiy  products, 
including  noalood  items  such  as  soaps, 
detergents^  paper  goods,  other 
household  products,  and  health  and 
beauty  aids. 

II 

It  is  further  ordered  that  respondents 
shall  divest  »x  supermarkets  in  the 
following  manner: 

A.  Respondents  shall  divest, 
absolutely  and  in  good  faith,  within 
twelve  months  from  the  date  this  order 
becomes  final,  four  of  the  following 
listed  supermarkets,  with  one 
supermarket  located  in  each  of  the  four 
areas  identified  below  within  New  Yori; 
County,  New  York: 

l.Upf>er  East  Side: 

a.  Sloan's  located  at  1407  Lexington 
Avenue  (store  no.  425]; 

b.  SkMn's  located  at  1343-1347 
Lexingtcm  Avenue  (store  noc  437);  or 

c.  C^stede's  located  at  1356 
Lexington  Avenue  (store  no.  52). 

2.  Upper  West  Side: 

a.  Sloan's  located  at  530-34 
Amsterdam  Avenue  (store  na  435);  or 

b.  Gristede's  located  at  251  West  86th 
"Street/ 2361  Broadway  (store  no.  56). 

3.  Chelsea: 

a.  Gristede's  located  at  188  Ninth 
Avenue  (store  no.  441,  formerly  under 
the  Sloan's  trade  name)  or  the  nearest 
alternate  supermarket  owned  or 
operated  by  any  respondent. 

4.  Greenwich  Village: 

a.  Sloan's  located  at  585  Hudson 
Street  (store  no.  4 10)  or  the  nearest 
alternate  supermarket  owned  or 
operated  by  any  respondent;  or 

b.  Gristede's  located  at  25  University 
Place  (store  no.  82)  or  the  nearest 
alternate  supermarket  west  of  Broadway 
owned  or  operated  by  any  respondent. 

The  assets  to  be  divested  shall  consist 
of  (he  grocery  business  operated,  «id  all 
assets,  leases,  properties,  business  and 
goodwill,  tangible  and  intangible, 
utilized  in  the  distribution  or  sale  of 
groceries  at  the  listed  locations  that  are 
divested. 

B.  Respondents  shall  also  divest, 
absolutely  and  in  good  faith,  within 
twelve  months  from  the  date  this  order 
becomes  final,  two  of  the  following 
listed  supermarkets,  with  one 
supermarket  from  one  area  identified 
below  within  New  York  County.  New 
York,  and  the  other  supermarket  from  a 
diflerent  area  identified  below  within 
New  York  County,  New  York: 

1.  Upper  East  Side: 

In  aoaitian  to  one  of  the  three  Upper 
East  Side  supermarkets  listed  in 
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Paragraph  n.A.1.,  ei  ik«-  one  other 
supermarket  listed  p  Paragi^th  ILA.)., 
or  one  of  the  ftrflowingr 

a.  Sloan's  locatedbt  1245  Pwk 
Avenue  (store  na  3v,  formerly  under 
the  Red  Apple  trada  name); 

b.  Gristede's  locaied  at  205  East  96th 
Street  (store  no.  98)j 

c.  Gristede's  located  at  350  ESast  86th 
Street  (store  no.  50): 

d.  Sloan's  locatedat  1668  Second 
Avenue  (store  no.  484); 

e.  Gristede's  localpd  at  1644  Yak 
Aventic  (store  no.  56);  o^ 

1.  Sloan's  located  at  1637  York    " 
Avenue  (store  no.  5  )7). 

2.  Upper  West  Si(  e: 

In  addition  to  on«  of  the  two  Upper 
West  Side  superma  kets  listed  in 
Paragraph  II.A.2.,  e  ther  one  other 
supermarket  listed  n  Paragraph  n.A.2., 
or  the  following: 

a.  a  supermarket  >wned  or  operated 
by  any  respondent  and  located  within 
four  blocks  of  either  of  the  two 
supermarkets  listed  in  Paragra;^  D.  A. 

2'  J 

3.  Greenwich  Village: 

In  addition  to  oni  of  the  four 
Greenwich  Village  Supermarkets  listed 
in  Paragraph  II.  A. '  t.,  either  one  otiier 
supermarket  listed  n  Paragraph  B.  A.  4., 
or  one  of  the  follovt  ing: 

a.  Gristede's  loca  ed  at  77  SeveiUb 
Avenue  (store  no.  2  7]  or  die  nearest 
alternate  supermarket  owned  or 
operated  by  any  re^ondent;  or 

b.  Gristede's  located  at  311  Bleecker 
Street  (store  no.  831  or  the  nearest 
alternate  supermarket  owned  or 
operated  by  any  re!  pondent. 

The  assets  to  be  (  ivested  shall  consist 
of  the  grocery  busii  tess  operated,  and  all 
assets,  leases,  properties,  business  and 
goodwill,  tangible  ind  intangible, 
utilized  in  the  distiibution  or  sale  of 
groceries  at  the  list  id  locations  that  are 
divested. 

C.  Respondents  shall  divest  the  assets 
to  be  divested  only  to  an  acquirer  or 
acquirers  that  recei  ve  the  prior  approval 
of  the  Commission  and  only  in  a 
manner  that  receiv  » the  prior  approval 
of  the  Commissioni  The  purpose  of  the 
divestiture  of  the  assets  to  be  divested 
is  to  ensure  the  coj  [tinuation  of  the 
assets  to  be  diveste  d  as  ongoing,  viable 
enterprises  engagei  1  in  the  supermarket 
business  and  to  rej  ledy  the  lessening  of 
competition  result  ng  from  the 
acquisitions  as  alU  ^  in  the 
Commissioa's  com  slainL 

D.  Pending  divestiture  of  such  assets 
to  be  di\'ested  to  camplywith 
Paragraphs  U.  and  III.  of  this  order, 
respondents  shall  lake  such  actions  as 
are  necessary  to  maintain  the  viability 
and  marketabihty  of  such  assets  to  be 
divested  to  compl4  with  Paragraphs  n. 


and  m.  of  this  order  and  to  prevent  the 
destriiction,  removal,  wasting, 
deterioration,  or  impeirment  ol  sudi 
assets  to  be  (^vested  to  comply  with 
Paragraphs  D.  and  IB.  of  this  order 
except  in  the  ordinary  course  of 
business  and  except  for  ordinary  wear     • 
and  tear. 

m 

It  is  further  ordered  that: 
A.  If  respondents  have  not  divested^ 
absolutely  and  in  good  faith  and  with 
the  Commission's  i»lor  approval,  sudi> 
assets  to  be  divested  to  comply  with 
Paragraph  II.  of  this  order  within  twelve 
months  from  the  date  this  order 
becomes  final,  the  Commission  may 
appoint  a  trustee  to  divest  any  of  the 
supermarkets  listed  in  Paragraph  H.  Cand 
all  assets,  leases,  properties,  business 
and  goodwill,  tangible  and  intangible, 
utilized  in  the  distribution  or  sale  of 
groceries  at  the  listed  locations)  that  are 
owned  or  operated  by  any  respondent  at 
the  time  of  the  appointment  of  the 
trustee  in  order  to  satisfy  the 
requirements  of  Paragraph  II.  A.  and  H. 
B.  of  this  order.  In  the  event  that  the 
Commission  or  the  Attorney  General 
brings  an  action  pursuant  to  section  5(1) 
of  the  Federal  Trade  Commission  Act, 
15  U.S.C.  45(1).  or  any  other  statute 
enforced  by  the  Conunission, 
respondents  shall  consent  to  the 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  Paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  civil  penalties  or  any  other 
relief  avail^Ie  to  it,  including  a  court- 
appointed  trustee,  pursuant  to  section 
5(1)  of  the  Federal  'Trade  Cranmission 
Act,  or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by  the 
respondents  to  comply  with  this  order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III.  A.  of  this  order, 
respondents  shall  consent  to  the 
following  terras  and  conditions 
regarding  the  trustee's  powers,  duties, 
authority,  and  responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
respondents,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  respondents  have  not 
opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  proposed  trustee  within  ten  (10) 
days  after  urritten  notice  by  the  staff  of 
the  Commission  to  respondents  oi  the 
identity  of  any  proposed  trustee, 
respondents  shall  be  deemed  to  have 


consented  to  the  selection  of  the 
proposed  trustee. 

)    2.  Subject  to  the  prior  approval  of  the 
Cbnunission,  the  trustee  shall  hare  the 
exeltJsiTB  power  and  authority  to  divest 
any  of  the  supermarkets  listed'  in 
Paragraph  H  (and  all  assets,  leases, 
properties,  business  and  goodwill, 
tangible  and  intangible,  utilized  in-  the 
distribution  or  sale  of  groceries  at  the 
ttsted  locations)  that  areowmed  or 
operated  by  any  respondent  at  the  time 
of  Ae  appointment  of  the  trustee  in 
order  to  comply  with  Paragraph  U.  of 
this'«der. 

3.  Wnkan  ten  (10)  days  after 
appetntment  of  the  trustee,  rssptmdents 
sfaaU  execute  a  trust  agreement  that, 
suhjact  to  the:  prior  appnval  of  tb* 
Cbmoi^imi  and,  in  the  case  of  a  ceuxt- 
appotntad  trustee,  of  the  court,  tiai»£»s 
tO'l^  tmstee  ail  rights  and  powers 
necessary  to  permit  t^e  tmstae  te  effect 
the  eUvestituxes  required  by  Paragraph 
Ml.  of  ^is  order.  Such  tzust  agreement 
Boy  indnde  a  confidentiality 
agreement. 

4.  The  tru^ee  shall  have  twelve  (12i 
mcHiths  from  the  date  th»  Commission 
u-  court  appmvas  the  trust  agreement 
described  in  Paragraph  III.  B.  3.  to 
accomplish  the  divestitures,  which  shall 
be  subyaet  to  the  prior  approval  ol  the 
Commissi4».  If.  howevw,  at  the  mkI  of 
the  twelve-month  period,  the  trustee  has 
submitted  a  plan  of  divestiture  or 
believes  that  divestiture  can  be  achieved 
within  a  teasoaable  time,  the  divestittue 
period  may  be  extended  l^  tiie 
Gommission,  or,  in  the  case  of  a  court- 
appointed  trustee,  by  the  court; 
provided,  however,  the  Commission 
may  extend  this  12- month  period  only 
one.  (1).  time  for  one  (1)  year. 

5,.  The  trustee  shall  have  fiill  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  related  to  any  of 
the  supermarkets  listed  in  Paragraph  U. 
(and  all  assets,  leases,  properties, 
business  and  goodwill,  tangible  and 
intangible,  utilized  in  the  distribution  or 
sale  of  groceries  at  the  listed  locations) 
or  to  any  other  relevant  information,  as 
the  trustee  may  request.  Respondents 
shall  develop  such  financial  or  other 
information  as  such  trustee  may 
reasonably  request  and  shall  cooperate 
with  the  trustee.  Respondents  shall  take 
no  action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  the 
divestitures.  Any  delays  in  divestiture 
caused  by  respondents  shall  extend  the 
time  fijT  divestiture  under  this 
Paragraph  in  an  amount  equal  to  the 
defay,  as  determined  by  the  Commission 
or,  fbr  a  court-appointed  trustee,  by  the 
court. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 


price  and  terms  avai&ble  in  each 
contract  that  is  submitted  to  the  • 
Commission,  subject  to  respondents* 
absolute  and  unconditional  obBgation  to 
divast  at  notmisimiun  price.  The 
divestitures  shall  be  made  in  the 
manner  and  to  the  acquirer  or  acquirers 
as  set  out  in  Paragraph  II.  of  this  order; 
provided,  however,  if  the  trustee 
receives  bona  fide  offists,  foe  any 
particular  supermarket  to  be  divested. 
frc«n  more  than  one  acquiring  entity, 
and  if  the  Commission  determines  to 
approve  more  than  one  such  acquiring 
entity  for  such  supermarket,  the  trustee 
shall  divest  to  the  acquiring  entity  or 
entities  selected  by  respondents  from 
among  those  approved  by  the 
Commission. 

7.  The  trustee  shall  serve, without 
bond  or  other  security,  at  the  cost  and 
expense  of  respondents,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and 
expense  of  respondents,  such 
consuhants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  necessary  to  carrj' 
out  the  trustee'^s  duties  and 
responsibilities.  The  trustee  shall 
account  for  all  monies  derived  fi^m  the 
sale  and  all  expenses  incurred.  After 
approval  by  the  Commission  and,  iathe 
case  of  a  court-appointed  trustee,  by  the 
court,  of  the  account  of  the  trustee, 
including  fees  for  his  or  her  services,  all 
remaining  monies  shall  be  paid  at  the 
direction  of  the  respondents,  and  the 
trustee's  power  shall  be  terminated.  The 
trustee's  compensation  shall  be  based  at 
least  in  significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
divesting  tine  assets  to  be  divested  to 
satisfy  Paragraph  II.  of  this  order. 

8.  Respondents  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of  or 
in  connection  with,  the  performance  of 
the  trustee's  duties,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparation  for,  or  defense  or  any 
claim,  whether  or  not  resulting  in  any 
liability,  except  to  the  extent  that  such 
liabihties,  losses,  damages,  claims,  or 
expenses  result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  Ifl.  A.  of  this 
order. 

10i  The  Commission  or.  in  the  case  of 
a  court-appointed  trustee,  the  court. 


may  on  its  ovm  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  ordeis  or  dicectiena  as  may 
be  aecaaBarf  or  appropriate  to 
accomplish  the  ifivestitQra  required  by 
this  order. 

11.  The  trustee  shall  havena 
obligation  or  authority  to  operate  or 
maintain  the  assets  to  be  divested. 

12.  The  trustee  shall  report  in  writing 
to  respondents  and  the  Commission 
every  ninety  (90)  days  concerning  the 
trustee's  efiorts  to  accompbsh 
divestilare^ 

IV 

It  is  further  ordered  that,  for  a  period 
often  (10)  years  conunencing  on  the 
date  this  order  becomes  final. 
respondents  shall  not,  without  the  prior 
approval  of  the  Commission,  directly  or 
indirectly.,  through  subsidiaries, 
partnerships,  or  otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity,  or  other  interest  in  any 
supermarket  or  leasehold  interest  in  any 
supermarket  located  in  New  York 
County,  New  York,  south  of  116th 
Street,  including  any  facility  that  has 
operated  as  a  supermarket  in  this  area 
within  six  (^)  months  of  the  date  of  the 
proposed  acquisition;  or 

B.  Acq^iice  any  stock,  share  capital, 
equity.. or  other  interest  in:  U)  Any 
entity  that  owns  any  interest  in  or 
operates  any  supermarket  located  in 
New  York  Coimty ,  New  York,  south  of 
116th  Street,  or  (2)  any  entity  that 
owned  any  interest  in  or  operated  any 
supermarket  located  in  New  York 
County,  New  York,  south  of  116th  Street 
with  six  (6),  months  of  the  date  of  the 
proposed  acquisitions. 

Provided,  however,  that  an  acquisition 
otherwise  covered  by  the  requirements 
of  this  Paragraph  shall  be  exenpt  from 
the  reqaisaments  of  this  Ps^graph  if  it 
is  an  acquisilioB'  by  John  A.  Catsimatidis 
or  by  a  respondent  corporation  from  a 
respondeat  corporalion  or  from  John  A. 
Catsimatidis. 


It  is  ibcther  ordered  that,  for  a  period 
of  ten  (lOji  years  commencing  on  the 
date  this  order  becomes  final. 
respoodeats  shall  neither  enter  into  nor 
enfosce  any  agreement  that  restricts  the 
ability  of  any  person  (as  defined  in 
section  l(al  of  the  Clayton  Act.  15 
U.S.C  12(a))  acquiring  any  supermarket 
owned  or  operated  by  any  respondent, 
any  leasehold  interest  in  any 
supermarket,  or  any  interest  in  any 
retail  location  that  formeriy  operated  as 
a  supermarket  in  New  York  County. 
New  York,  south  of  116th  Street,  to 
operate  a  supermarket  or  retail  food 
store. 
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VI 

It  is  further  ordered  that: 

A.  Within  sixty  (60)  days  after  the 
date  this  order  becomes  final  and  every 
sixty  (60)  days  thereafter  until 
respondents  have  fiilly  complied  with 
the  provisions  of  Paragraph  n.  or  m.  of 
this  order,  respondents  shall  submit  to 
the  Commission  verified  written  reports 
setting  forth  in  detail  the  manner  and 
form  in  which  they  intend  to  comply, 
are  complying,  and  have  complied  with 
Paragraphs  II.  and  III.  of  this  order. 
Respondents  shall  include  in  their 
compliance  reports,  among  other  things 
that  are  required  from  time  to  time,  a 
full  description  of  the  efforts  being 
made  to  comply  with  Paragraphs  0.  and 
III.  of  the  order,  including  a  description 
of  all  substantive  contacts  or 
negotiations  for  the  divestiture  and  the 
identity  of  all  parties  contacted. 
Respondents  shall  include  in  their 
compliance  reports  copies  of  all  written 
communications  to  and  from  such 
parties,  all  internal  memoranda,  and  all 
reports  and  recommendations 
concerning  divestiture. 

B.  One  year  (1)  from  the  date  this 
order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  order  becomes  final,  and  at 
other  times  as  the  Commission  may 
require,  respondents  shall  file  verified 
written  reports  with  the  Commission 
setting  forth  in  detail  the  manner  and 
form  in  which  they  have  complied  and 
are  complying  with  this  order.   . 

vn 

It  is  further  ordered  that  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondents 
such  as  dissolution,  assignment,  sale 
resulting  in  the  emergency  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  order. 

vm 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  respondents 
shall  permit  any  duly  authorized 
representative  of  the  Commission: 

A.  Upon  five  days'  written  notice  to 
respondents,  access,  during  office  hours 
and  in  the  presence  of  counsel,  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda  . 
and  other  records  and  docimients  in  the 
possession  or  under  the  control  of  any 
respondent  relating  to  any  matters 
contained  in  this  order;  and 

B.  Upon  five  days'  written  notice  to 
respondents  and  without  restraint  or 


fiom 
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them,  to  interview 
officers,  directors,  or 
ents  in  the 


interference 
respondents 
employees  of  ^pondi 
presence  of  c(  unsel 

Analysis  of  Pi  oposed  Consent  Order  To 
Aid  Public  Cc  mment 

The  Federa  Trade  Commission 
("Commissioi  ")  has  accepted  for  pubUc 
comment  froc  i  Red  Apple  Companies, 
Inc.,  John  A.  ( latsimatidis.  Supermarket 
Acquisition  Q)rporation  and  Sloan's 
Supermarkets^  Inc.  (a/k/a  Designcraft 
Industries,  Inc.)  (collectively  referred  to 
as  the  "Red  Atople  respondents")  an 
agreement  coataining  a  proposed 
consent  order.  The  Commission  is 
placing  the  agreement  containing  a 
proposed  consent  order  on  the  public 
record  for  sixty  (60)  days  for  receipt  of 
comnlents  byjinterested  persons. 

Conmients  Received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreement  and  the 
iived  and  will  decide 
|)uld  withdraw  from  the 
lake  final  the  agreement's 


comments 
whether  it  shi 
agreement  or 
proposed  or  ~ 

llbeCoi 
in  this  matte 
that  it  has  re; 


ssion  issued  a  complaint 
on  May  27, 1994.  stating 
n  to  believe  that  the  Red 
Apple  respondents'  acquisitions  of 
Sloan's  supertnarkets  between  1991  and 
1993  in  residential  neighborhoods  in 
New  York  County,  New  York,  located 
within  the  Uaper  East  Side,  the  Upper 
West  Side.  Caelsea,  and  Greenwich 
Village  would  substantially  lessen 
■  competition  ki  violation  of  section  7  of 
the  Clayton  Act,  as  amended,  15  U.S.C. 
18.  and  section  5  of  the  FTC  Act.  as 
amended.  ISJU.S.C.  45.  The  agreement 
containing  a  proposed  consent  order 
would,  if  issued  by  the  Commission, 
settle  the  charges  alleged  in  the 
Commission^  complaint. 

The  propoted  consent  order  requires 
the  Red  Apple  respondents  to  divest  a 
combination  of  six  supermarkets  fi-om 
two  lists  of  SI  ipermarkets  organized  by 
geographic  n  arket.  The  listed 
supermarket!  are  all  located  in  the 
Upper  East  S(dei  the  Upper  West  Side, 
Chelsea,  andjGreenwich  Village.  Under 
the  proposed  consent  order,  the  Red 
Apple  respoodents  must  divest  one 
supermarket  within  each  of  the  four 
geographic  nlarkets  and  two  additional 
supermarket!  in  those  geographic 
markets.  The  proposed  consent  order 
gives  the  Rec  Apple  respondents  12 
months  to  di  vesi  these  supermarkets  to 
an  acquirer  c  r  acquirers  that  receive  the 
prior  approv  il  of  the  Commission. 
Under  the  pi  aposed  consent  order,  if  the 
Red  Apple  respondents  fail  to  satisfy  the 
divestiture  provisions,  the  Commission 
may  appoint  a  trustee  to  divest 


supermarkets  to  satisfy  the  terms  of  the 
order. 

The  proposed  consent  order  also      . 
prohibits  the  Red  Apple  respondents,  * 
for  a  ten-year  period,  fi'om  acquiring. 
without  prior  approval  from  the 
Commission,  any  supermarket  (or 
leasehold  interest  in  a  supermarket,  or 
stock,  share  capital,  equity  or  other 
interest  in  an  entity  that  owns  or 
operates  a  supermarket)  located  in  new 
York  County  south  of  116th  Street.  The 
word  "supermarket"  is  defined  in  the 
order. 

The  proposed  consent  order  also 
prohibits  die  Red  Apple  respondents, 
for  a  ten-year  period,  from  entering  into 
or  enforcing  any  agreement  that  restricts 
the  ability  of  any  person  acquiring  any 
supermarket  owned  or  operated  by  any 
respondent  in  New  York  County  south 
of  116th  Street  to  operate  a  supermarket 
or  retail  food  store. 

Under  the  proposed  consent  order, 
the  Red  Apple  respondents  are  required 
to  provide  to  the  Commission  a  report 
of  compliance  with  the  order  within 
sixty  (60)  days  following  the  date  the 
order  becomes  final,  every  sixty  (60) 
days  thereafter  until  the  divestitures  are 
completed,  and  annually  for  a  period  of 
ten  years. 

It  is  anticipated  that  the  order  will 
.resolve  the  competitive  problems 
alleged  in  the  complaint.  The  purpose  of 
this  analysis  is  to  invite  public  comment 
on  the  proposed  consent  order  to  aid  the 
Commission  in  its  determination  of 
whether  it  should  make  final  the 
proposed  consent  order  contained  in  the 
agreement. 

This  analysis  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and'proposed  consent 
order,  nor  is  it  intended  to  modify  the 
terms  of  the  agreement  and  proposed 
consent  order  in  any  way. 
Donald  S.  Clark, 
Secretary. 

(PR  Doc.  94-31129  Filed  12-16-94;  8:45  am) 
BILUNG  C006  (TSO-OI-M 


PM.C-d540] 

Revco  D.S.,  Inc.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  an 
Ohio-based  drugstore  chain  to  divest, 
within  twelve  months,  to  a  Commission 


approved' acquiNE,.  eithet  the  pharmacy 
business  that  it  owns  or  the  fhannacy 
business  acquired  from  Hook-SupeRx, 
Inc.  (HSI)  in  each  of  three  geographic 
areas  in  Virginia.  Kthe  divestitures  are 
not  cempieted  witbiA  twelve  months, 
the  order  requires  the  respondeat  to 
consent  to  the  appointment  of  a  trustee 
to  divest  the  assets.  In  addition,  tha 
consent  order  requires  the  respondent  to 
obtain  prior  Commission  approval,  for 
ten  years,  before  acquiring  any  similar 
business  interest  in  any  of  the  three 
specified  geographic  areas. 

DATES:  Compfaint  and  order  issued 
October  31, 1994.» 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Wilkinson  or  Ann  Malester,  FTC/ 
S-2224.  Washington,  DC  20580.  (202) 
326-2830  or  326-2682. 
SUPH-EIIEIITAflT  INFORMATION:  On 
Wednesday.  July  27. 1994,  there  was 
published  in  the  Federal  Register,  59  FR 
38188,  a  proposed  consent  agreement 
with  analysis  la  the  Matter  of  Revco 
D.S..  Inc.  for  the  purpose  of  soliciting 
public  comment  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
conxmentev  suggestions  or  objections 
regarding  the  proposed  {arm  of  the 
oi^er. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  inrisdiction^  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement.,  in 
disposition  of  this  proceedii^ 

(Sec.  6.  3a  Slat.  72T;  15  U.S  C.  46.  fnterpret 

Or  appJy  sec.  5.  38  Stat  719,  as  amended;  sec. 

7,  38  Stat.  731.  as  amended;  15  U.S.C  43, 18) 

Donald  S.  Qark. 

Secretory. 

IFRftoc.  94-31125  Filed  12-15-94:  8:45  ami 
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Roche  Holding  Ltd.,  et  aL;  ProMbited 
Trade  Practices,  and  Affirmative 
Cooperative  Actiona 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unSair 
methods  of  competition,  this  consent 
order,  among  other  things,  requires 
Roche  to  divest  S3^a's  drugs  of  abuse 
testing  (DAT)  business  within  12 


'  Copies  of  the  Co.Tiplflint  and  the  Decision  and 
Order  are  available  from  the  Commissjon's  Public 
R-  iereuw  Branch,  H-130. 6th  Street  &  Pennsylvania 
Avenue.  NW.,  Vktashington.  DC  20580. 


months  to  a  Comoaission'appreved 
buyer,  to  operate  the  Syva  assets 
separately  from  its  own  DAT  busioess 
pending:  the  divestitun.,  and  to  obtain, 
for  ten  years,  prior  Commission 
approval  befoce-acquiiing  assets- or 
interests  of  any  entity  involved  m  the 
market  for  ^rugs  of  abtiae  reagent 
products. 

DATES:  Complaint  and  Order  issued 
November  22,  1994.' 
FOR  FURTHER  INPOWMATION  CONTACT; 
Claudia  Higgins  or  Ann  Malester,  FTC/ 
S-2224.  Washington,  DC  20580.  (202) 
326-2682.     • 

SUPPLEMENTARY  INFORMATION:  On 

Monday.  September  12.  1994.  there  was 
published  in  the  Federal  Register,  59  FR 
46846,  a.  proposed  consent  agreement  " 
with  analysis  In  the  Matter  of  Roche 
Holding  Ltd.,  et  al.,  for  the  purpose  of 
soliciting  public  commenL  Interested 
parties  were  given  sixty  (60)  days  ia 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  onlered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721: 15  U.S.C.  46.  Interpret 

or  apply  sec.  5.  38  Stat.  719,  as  amended:  sec. 

7.  38  Stat.  7T1.  as  amended:  15  U.S.C.  45, 18). 

Donald  S.  Qark.. 

Secretary. 

[FR  Doc.  94-31126  Filed:  12-1&-9+;  8:45  ai»j 
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[Di(t9232r 

Schering  dorp.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGBICY:  Federal  Trade  Commission . 
action:  Consent  Order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
New  ferse\'  manufacturer  of  the  diet 
product.  Fibre  Trim,  from  claiming  that 
any  food,  food  supplement,  or  drug 
product  provides  any  appetite 
suppressant,  weight  loss,  weight 
control  or  weight  maintenance  benefit 
without  processing  and  relying  upon 

'Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-t30, 6ih  Straef  A  Pttnnsvlvaaia 
A\enue.  NW  .  WashingloB.  DC  205aft 


coHipeleat  and  reli^Ie  scientific 
evidence  tosubstuitiate  the  claink 
DATES:  Complaint  issued  September  22» 
1989.  Order  iasnedOctaber  31, 1994.^ 

FOR  FUBMU  monmnoH  contact: 

Theodore  Hoppoek  or  Susan  Cohn. 
FTC/S-1002.  Washington.  DC  20580/ 
(202)  32&-30S7  or  326-3053. 
SUPPkEMEMTAAV  MFOMIATiaN:  On 
Tuesday,  August  le.  1994,  there  was 
publisbed  in  the  Federal  Register.  59  F& 
42048,  a  proposed  consent  agreement 
with  analysis  in  the  Matter  of  Schering 
Corporation,  for  the  purpose  of 
soliciting  public  comment,  hiterested 
parties  were  given  sLxty  (60)  days  in 
which  te  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  cotaments  having  been  received, 
the  Commission  has  made  its 
jurisdictional  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  el  this  proceeding. 

(See.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5»  3«  Stat.  719.  as  amended; 

15  U.S.C  45.  52) 

Donald  S.  Clark, 

Secretory. 

[FR  Doc.  94-31127  Filed  12-16-94;  8:43  ami" 

WLiMO  coot  tno-«uttL 


GENERAL  SERVICES 
ADMINISTRATIOM 

Chan§e  in  SoUcitation  Procedures 
Under  tteSroaH  Business 
Competitiveness  Oeisonstration^ 
Program 

AGENCY:  Office  of  Acquisition  Policv. 
GSA. 

ACTION:  Notice. 


SUMMARY:  Title  VII  of  the  "Busmess 
Opportunity  Development  Act  of  1988" 
(Public  Law  100-656)  established  the 
Small  Business  Competitiveness 
Demonstration  Program  and  designated 
nine  (9)  agencies,  including  GS.\.  to 
conduct  the  program  over  a  four  (4)  year 
period  from  January  1. 1989  to 
December  31. 1992.  The  Small  Business 
Opportunity  Enhancement  Act  of  1992 
(Public  Law  102-366]  e.xtended  the 
demonstration  program  until  September 
1996  and  made  certain  changes  in  the 
procedures  for  operation  of  the 
demonstration  program.  The  law 
designated  four  (4)  industry  groups  for 
testing  whether  the  competitive 
capabiUty  of  the  specifl^  industry 


'  Copies  of  the  Complaint  and  the  Decision  end 
Order  aivavailabie  from  tile  Commission's  Public 
Reference  Branch.  H-130, 6th  Street  &  Pennsylvania 
Avenue,  \M..  Washington.  D.C.  20S80. 
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groups  will  enable  them  to  successfully 
compete  on  an  unrestricted  basis.  The 
four  (4)  industry  groups  are: 
Construction  (except  dredging); 
architectural  and  engineering  (A&E) 
services  (including  surveying  and 
mapping);  refuse  systems  and  related 
services  (limited  to  trash/garbage 
collection);  and  non-nuclear  ship  repair. 
Under  the  program,  when  a 
participating  agency  misses  its  small 
business  partidpation  goal,  restricted 
competition  is  reinstituted  only  for 
those  contracting  activities  that  failed  to 
attain  the  goal,  llie  small  business  goal 
is  40  percent  of  the  total  contract  dollars 
awarded  for  construction,  trash/garbage 
collection  services,  and  non-nuclear 
ship  repair  and  35  percent  of  the  total 
contract  dollars  awarded  for  architect- 
engineer  services.  This  notice 
announces  modifications  to  GSA's 
solicitation  practices  under  the 
demonstration  program  based  on  a 
review  of  the  agency's  performance 
during  the  period  from  October  1, 1993 
to  September  30, 1994.  Modifications  to 
soUcitation  practices  are  outlined  in  the 
Supplementary  Information  section 
below  and  apply  to  solicitations  issued 
on  or  after  January  1, 1995. 
EFFECTIVE  DATE:  January  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Wisnowzki,  Office  of  GSA  Acquisition 
Policy,  (202)  501-1224. 
SUPPLEMENTARY  INFORMATION: 
Procurements  of  construction  or  trash/ 
garbage  collection  with  an  estimated 
value  of  $25,000  or  less  will  be  reserved 
for  emerging  small  business  concerns  in 
accordance  with  the  procedures 
outlined  in  the  interim  policy  directive 
issued  by  the  Office  of  Federal 
Procurement  Policy  (58  PR  13513, 
March  11, 1993). 

Procurements  of  construction  or 
trash/garbage  collection  with  an 
estimated  value  that  exceed  $25,000  by 
GSA  contracting  activities  will  be  made 
in  accordance  with  the  following 
procedures: 

Construction  Services  in  Gmups  15,  16 
and  17 

Procurements  for  all  construction 
services  (except  solicitations  issued  by 
GSA  contracting  activities  in  Regions  1 , 
2,  5, 6,  7, 9  and  the  National  Capital 
Region  in  Group  15  and  Regions  1,  3,  4, 

5.  7. 10  and  the  National  Capital  Region 
for  individual  SIC  code  1796)  will  l^ 
conducted  on  an  unrestricted  basis. 

Procurements  for  construction 
services  in  Group  15  issued  by  GSA 
contracting  activities  in  Regions  1,  2,  5, 

6,  7,  9  and  the  National  Capital  Region, 
and  in  individual  SIC  Code  1796  in 
Regions  1,  3, 4,  5,  7, 10  and  the  National 


Capital  Region  will  be  set  aside  for 
snull  business|when  there  is  a 
reasonable  expectation  of  obtaining 
competition  fc^  two  or  more  small 
businesses.  If  i^  expectation  exists,  the 
procurements  ^  ^11  be  conducted  on  an 
unrestricted  ba  sis. 

Region  1  enc  ompasses  the  states  of 
Connecticut,  N  aine,  Massachusetts, 
New  Hampshii  e,  Rhode  Island  and 
Vermont. 

Region  2  enc  ompasses  the  states  of 
New  Jersey,  N<  w  York,  and  the 
territOTies  of  P  lerto  Rico  and  the  Virgin 
Islands.  , 

Region  3  en(  ompasses  the  states  of 
Pennsylvania,  Delaware,  West  Virginia, 
Maryland  (exo  ipt  Montgomery  and 
Prince  Georgea  coimties),  and  Virginia 
(except  the  cit; '  of  Alexandria  and  the 
counties  of  ArEngton,  Fairfax,  Loudoun, 
and  Prince  Wi  liam). 

Region  4  en(  ompasses  the  states  of 
Alabama,  Flor  da,  Georgia,  Kentucky, 
North  Caroline ,  South  Carolina, 
Mississippi,  aqd  Teimessee. 

Region  5  encompasses  the  states  of 
Illinois,  Indiaifa,  Ohio,  Michigan, 
Minnesota,  anfl  Wisconsin. 

Region  6  encompasses  the  states  of 
Iowa,  Kansas,  Missouri  and  Nebraska. 

Region  7  encompasses  the  states  of 
Arkansas,  Louisiana,  Oklahoma,  New 
Mexico,  and  Texas. 

Region  9  encompasses  the  states  of 
Arizona,  Califemia,  Hawaii,  and 
Nevada.  I 

Region  10  encompasses  the  states  of 
Alaska,  Idaho,fOregon,  and  Washington. 

The  Nationa  Capital  Region 
encompasses  t  le  ENstrict  of  Columbia, 
Montgomery  a  id  Prince  Georges 
coimties  in  Mi  ryland,  and  the  city  of 
Alexandria  an  1  the  coimties  of 
ArUngton,  Fai  fax,  Loudoun,  and  Prince 
William  in  Vii  ;inia. 

Trash/Garbag(  Collection  Services  in 
PSC  S205 


Procurements 
collection 
conducted  on 


for  trash/garbage 
in  PSC  S205  vtrill  be 
m  imrestricted  basis. 


1  sen  ices 


Architect-Engi  leer  Services  (All  PSC 
Codes  Under  ifje  Demonstration 
Program) 

Procuremenl^s  for  all  architect- 
engineer  services  (except  procurements 
issued  by  contp-acting  activities  in  GSA 
Region  9  for  service  code  C219)  shall  be 
conducted  on  en  imrestricted  basis. 

Procurements  for  architect-engineer 
services  issued  by  GSA  contracting 
activities  in  GSA  Region  9  for  service 
code  C219  will  be  set  aside  for  small 
business  whei  there  is  a  reasonable 
expectation  ol  obtaining  competition 
from  two  or  m  are  small  businesses.  If  no 
expectation  e>iists,  the  procurement  will 
be  conducted  pn  an  unrestricted  basis. 


Region  9  encompasses  the  states  of 
Arizona,  California,  Hawaii,  and 
Nevada. 

Non-nuclear  Ship  Repair 

GSA  does  not  procure  non-nuclear 
ship  repairs. 

Dated:  December  9, 1994. 
Ida  M.  Ustad. 

Associate  Administmtor  for  Acquisition 
Policy. 

[PR  Doc.  94-31156  Filed  12-16-94;  8:45  am] 
BUajNO  CODE  Mse-vi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  Meeting  of  the  Commission 
on  Research  integrity 

Pursuant  to  P.L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Commission  on  Research  Integrity,  on 
Thursday,  January  5, 1995,  from  8:30 
a.m.  to  5  p.m.,  at  the  Crystal  Gateway 
Marriott.  1700  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  The  meeting  will 
be  open  to  the  public.  The  meeting  is 
subject  to  availability  of  funds  and  other 
constraints.  Therefore,  interested  parties 
are  advised  to  call  the  Executive 
Secretary  shortly  before  scheduled 
meetings  to  verify  the  date  and  place. 

The  mandate  of  the  Commission  is  to 
develop  recommendations  for  the 
Secretary  of  Health  and  Human  Services 
and  the  Congress  on  the  administration 
of  Section  493  of  the  Public  Health 
Service  Act,  as  amended  by  and  added 
to.  by  Section  161  of  the  NIH 
Revitalization  Act  of  1993. 

The  purpose  of  this  meeting  will  be  to 
continue  the  dialogue  with  professional 
societies  on  their  role  to  ensure  research 
integrity  and  to  discourage  research 
misconduct,  including  existing  or 
planned  codes  of  ethics  that  address 
such  issues.  The  Commission  will  also 
continue  its  discussion  on  a  new  model 
assurance  for  institutions,  a  definition  of 
research  integrity,  a  more  rigorous 
approach  to  whistleblower  protection, 
and  other  issues  on  which  the 
Commission  is  planning  to  make 
recommendations.  Discussion  items 
may  include,  but  will  not  be  limited  to, 
the  issues  noted  above. 

Commission  members  will  prepare 
questions  to  guide  representatives  in 
their  presentations.  The  questions  will 
be  forwarded  to  witnesses  by  the 
Executive  Secretary.  More  detailed 
statements  from  witnesses  on  the 
concerns  of  the  specific  society  may  be 
submitted  in  writing  to  the  Executive 
Secretary  before  or  at  the  meeting.  Each 
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statement  will  be  reviewed  by 
Commission  Members. 

Henrietta  D.  Hyatt-Knorr,  Executive 
Secretary,  Commission  on  Kesearch 
Integiiity,  at  Rodcwall  n.  Suite  700.  5515 
Security  Lane.  Rockville  MD  20852, 
(301)  443-5300,  will  furnish  the 
meeting  agenda,  the  Committee  charter, 
and  a  roster  of  the  Committee  members 
upon  request  Members  of  the  public 
wishing  to  make  presentations  should 
contact  the  Executive  Secretary. 
Depending  on  the  number  of 
presentations  and  other  considerations, 
the  Executive  Secretary  will  allocate  a 
reasonable  timeframe  for  each  speaker. 
HenrietU  D.  Hyatt-KoiT, 

Executive  Secretary,  Commission  on  Research 
Integrity. 

[FR  Doc.  94-31078  Filed  12-1&-94;  8:45  am] 

BHJJNQ  CODE  41M-17-M 


Offlce  of  Inspector  General 
Program  Exclusions:  November  1994 

AGENCY:  Office  of  Inspector  General, 
HHS. 

ACTION:  Notice  of  program  exclusions. 


During  the  month  of  November  1994, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under, 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g..  a  hospital,  that 
submits  bills  for  payment  for  items  or 
servicesprovided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
e>..:luded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  other  Federal 
non-procurement  programs. 


Subnect,  city,  slate 


Effective 
date 


PROGRAM-RELATED  CONVICTIONS 


BANDY.  GRACE  A,  BECKLEY, 
WV    

BERNARD,  GERALD.  BRONX, 
NY  

BUENAVENTURA.  ANGELINA 
R    VALLEJO.  CA 


12«/94 
12/7/94 
12/4/94 


Sut)iect.  city,  state 


DEES.  MICHAEL  ANTHONY, 
WASHINGTON.  DC 

DUVIDOVSKY.  LYUOMILLA. 
BROOKLYN.  NY 

EAST  AMBULANCE  SERVICES, 
LTD.,  WEST  HOMESTEAD, 
PA  

HOLYWAY.  CRAIG,  DETROIT, 
Ml  

KHAWAJA,  SHAHID,  STATEN 
ISLAND.  NY 

LEE.  WILUAM  B..  LOMPOC,  CA 

MAHAJAN,  SHYAM  S., 
STROUDSBURG.  PA  

MCDONOUGH,  JAMES  JO- 
SEPH, JR..  ST  LOUIS  PARK. 
MN  .„ 

MMK.  INC..  STATEN  ISLAND. 
NY  

MUSTAFIZ.  ALI.  BRONX.  NY  ..„ 

PENNINGTON.  SANDRA  D..  ST 
PAUL,  MN 

PETERSON.  WARREN  COON 
RAPIDS,  MN  „ 

RICH.  JAMES  L.  NEW  YORK. 
NY  

RIDLEY.  MARY  G..  SOUTH 
PORTLAND.  ME  

SCHLEIFER,  THEODORE  III, 
WEST  HOMESTEAD.  PA 

SILLS.  KIM  MCCARTER, 
MANSFIELD,  TX 

SIMANI,  FARSHAD  FRED,  KEW 
GARDEfylS,  NY  

THOMAS.  BARBARA.  WAL- 
DORF. MD  

TINO.  PHILUP  G.. 
GREENEVILLE,  TN  

VEREB.  PATRICK  R..  NEW 
CASTLE.  PA 

WATTMAN,  EDWIN  Z..  PROVI- 
DENCE. Rl 


Effective 


12/5/94 
12/7/94 

12/5/94 

12/7/94 

12/7/94 
12/4/94 

12/5/94 

12/7/94 

12/7/94 
12/7/94 


12/7/94 
12/7/94 
12/7/94 
12/7/94 
12/5/94 
12/5/94 
12/7/94 
12/5«4 
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Subject,  city,  state 

Effective 
date 

WEBB.  MARGURETTE.  FORT 
SMUH.AR 

WILSON.  CHRISTINE.  CHAR- 
LOTTE. NC  

12/5«4 
12/5«4 

OOHVICnON  FOR  HEALTH  CARE  FRAUD 

DEBIASE.  ROBERT.  BROOK- 
LYN. NY „ 

SCANNAPIECO.  ANNE,  PHILA- 
DELPHIA. PA 

12/7/94 

CONTROLLED  SUBSTANCE  CONVICTK)NS 

KASTIGAR,  BERNARD  PAUL. 
EL  SEGUNDO.  CA  

12/4/94 

WELTMAN.  HAROLD  S., 
KlhK3STON,  PA  

12/5/94 

UCENSE  REVOCATION/SUSPENSION/ 
SURRENDER 


12/7/94 


PATIENT  ABUSEMEGLECT  CONVICTK)NS 


I  BANKSTON,  THELMA  JOE, 
CARTWRIGHT.  OK  

GOULART,  JEFFREY  A..  BRIS- 
TOL, Rl  

'  GREGOIRE.  STUART  R,. 

BRANDON,  VT  

HARRIS,  JAMES  LEE.  JR.. 
KINGSLAND,  AR  

HARTMAN.  EDWARD  L.  KEY- 
SER.  WV „ 

HAVENS.  CAMI  M..  SPOKANE. 
WA  

HINDS,  ROBERT  S..  MESA.  AZ 

HUAI^TE.  MARTHA.  SAN  AN- 
TONIO. TX 

MCCAA,  BEVERLY.  BIR- 
MINGHAM. AL  

MEAD.  HEIDI  L.  MONTROSE. 
lA 

REMY.  MARY  K.,  FORT  SMITH, 
AR  _ 

REH^.  CALVIN.  FORT  SMITH. 
AR 

RODRIGUEZ.  IRENE  A.. 
CASHION,  AZ  

SEAMSTER,  MARY  HELEN, 
MINDEN.  LA  


ALEXANDER,  ZANDRINA, 
TAMPA  FL 

BARTOLAZO.  NAPOLEON  a" 
SEMINOLE;  FL  

BAY  SHORE  PODIATRY  SVCS 
PC.  HICKVILLE.  NY  

BIRCH.  JAMES  T..  JR..  NOR- 
FOLK, VA 

BISLA.  RANHIT  S.,  PHOENIX. 
AZ 

BLACKANN.  ROBERT  L.  INDE- 
PENDENCE. MO  „. 

BONE.  KATHLEEN,  WALUNG- 
FORD.  CT „. 

BROADWAY  MALL  PODIATRIC 

SVCS,  HICKSVILLE,  HY  

I2««d  I  BUJNOWSKI.  REGINA.  NEW 

i^ra«4        br,t;^,n^  cT 

12/5®4  I  BUSSEY.  WILUAM  J..  FT  COL- 

COOKE,  FRANCIS  W.,  GUTH- 
RIE. OK „ 

CRAWFORD.  GENE  OLIVER, 
FORT  WASHINGTON,  MD  .... 
1  DAVIDSON.  DONNA,  HAR- 

12/5«4        MONY,  Rl 

'  DAVIS.  ROGER  W..  COLO- 

1»7/94        RADO  SPRII^GS,  CO 

I  FARZANFAR,  I^HAMMAD  R.. 

12/7/94        BALTIMORE.  MD 

GRANNIS.  JILL  F..  CAYUCOS. 

12/5/94        CA  

I  HICKSVILLE  PODIATRIC 
12/5/94  I      SVCS.  PC.  HICKVILLE,  NY    .. 
HILLGARD,  ELSE,  VIENNA,  VA 
HOBBS.  WILLIAM  D..  MILES 

CITY.  MT 

KASDIN,  JACK.  RICHMOND. 

VA  

KLINGENSTEIN,  KEITH  G.. 

COLLEGE  PARK,  MD  

KOSTEK.  DEBORAH  L. 

FARGO.  ND 

LEHMKUHLE,  JOSEPH. 

GRAND  JUNCTION,  CO  

MARRY.  SUSAN  M..  READING 
MA 

MARTliwOHNSON.  TRAciE. " 
CONVENTRY,  Rl  _ 

MASSOUDA,  ROBERT  A.. 
PROVIDENCE,  Rl  „ 


12/4/94 
12/4/94 


12/5/94 
12/5/94 
12/7/94 
12/5/94  ' 
12/5/94 
12/4/94  ■ 
12/5«4  I 


12/5/94 

12/5/94 

12/7/94 

12/5/94 

12/4/94 

12/7/94 

12/7/94 

12/7/94 

12/7/94 

12/5^4 

12/5/94 

12/5/94 

12/7/94 

^^J5/9A 

12/5/94 

12/4/94 

12/7/94 
12/5/94 

12/5/94 

12/5/94 

12/5/94 

12/5/94 

12/5/94 

12/7/94 

12/7/94 

12/7/94 
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Subject.  Gtty.  state 

effective 
date 

NAMIHAS.  IVAN  C^  TVST1N. 

CA „ _.. 

NAVRKAU  HARVEY.  FT  CXX- 

UNS.  CO , 

RANES.  RAYMOND  0..OCALA. 

FL  

I2f«94 

12»94 

SAEEO.  MUHAIMAO  A.,  U- 
HORE.  PAKISTAN 

SOUTH  SHORE  MALL 
PODIATRiC  SVC.  WCKS- 
VJLLE.  MY 

STATESCU.  OVtOlU  1..  CARLS- 
BAD, CA 

SUFFOLK  COUNTY 
PODIATRIC  SVCS, 
HKaCVILLE,  NY ... 

SURGICAL  CARE  PROVIDER. 
DPM.  PC.  WCKVILLE.  NY  _ 

TUCKER  OAVIO  C.  KEENE. 
TX 

TUCKER.  THOMAS  WALTER, 
BIRMINGHAM,  AL 

URCIULLO.  SHARON.  EAST 
HARTFORD.  CT_ 

VANCE.  JUDITH  K,  PAN- 
HANDIF.TX,                

i2nm 

12/7;94 
12/7/94 
12«»4 
t2IQA4 

^2f7m 

12r5A4 

FEDERAUSTATE  EXCtUSlOW 
SUSPENSION 


BELT,  LANA  CRABTREE. 

CHANUTE.  KS 

12(»94 

CAPUCHINO,  ROSEMARIE 

LYNN.  FORT  WORTH.  TX  ..... 

12/5/94 

QUALITY  OF  CARE  VK>LATK)NS 


VEST,  T.  BRUCE.  ALTON.  »L  ... 


12/6194 


OWNEO/CONTROLLEO  BY  CONVICTED/ 
EXCLUDED 


CLEARWATER  FAMILY  SERV- 

K5ES.  BELLEVUE.  WA  ...„ 

12M/94 

FRANK  S.  HORNG.  M.0,  P.C^ 

LURAY.  VA 

12/S/94 

LIFECARE  MEDKVSL  SALES  & 

RENT,  GREENEVILLE.  TN  .... 

12»94 

UFECARE  MEDK^L  SALES  & 

RENT.  GREENEVILLE,  TN  .... 

12«,«4 

VASU  CUNICS.  LTD.  GRUNDY. 

VA  

^^^5m 

VILLAGE  DRUG  PHARMACY. 

EL  SEGUNDO,  CA  

12/4/94 

DEFAULT  ON  HEAL  LOAN 


BETHEA-OWENS,  CARROa 

R..  IRVING.  TX  

11/10/94 

BUSH,  X>N  J.,  MOUND.  MN  .... 

12/7/94 

BOULWARE,  SUSAN  L.. 

SAUSALITO,  CA 

12/4/94 

BUCKENDAHL.  WHJJAM  G.. 

BUELLTON.  CA 

12M/94 

CABALLERO,  JORGE  R..  LOS 

ANGELES.  CA  

12/4/94 

CARRANCEJIE,  MONK^A. 

TAMPA,  FL  

12/5/94 

CATALFO,  CHRISTOPHER  L. 

OfflJ^NDO.  FL _     _ 

12/5/94 

CRIDER,  WALTER  D.. 

SCOTTSOALE.  A2  ». 

12/4/94 

DICKEY,  JERRY  P..  RICHARD- 

SON. TX 

12»94 

Sut)ject,  c4y.  state 


DIFKDRE,  WILUAi«  E^  JR. 
SANTA  ANA,  CA 

DIGIOiA,  DONNA^M..  CAM- 
BRIDGE. MA 

ELOFSON.  OLOF  R., 
ISSAQUAH,  WA _ 

FLANAGAN.  JOH  i  T.,  JR..  CHI- 
CAGO, IL 

GARCIA.  JOSE  E  , 
ALTAMONTE  S  BRINGS.  FL  - 

GOLDSTBN.  DAi  ID  W..  CHER- 
RY HILL,  NJ 

GREGORY.  TOD  I  A..  SANTA 
MARIA.  CA 

HARDWICK.  JAM  ES  F.. 
ALTAMONTE  S  'RINGS.  FL  .. 

HASSIOTTI.  LEO  IE  L.  EAST 
ORANGE.  NJ  4 

HERRON.  WOODIE  D.,  ABER- 
DEEN, MS ^ 

HERZLICH,  DOU4LAS  &. 
BRONX.  NY  ...i „ _ 

HOWE.  JOHN  B..(POMPTON 
LAKES.  NJ 

JENNINGS.  PEG<>Y  X. 
GAINESVILLE.  FL  „ „. 

KERN.  MARKS..  FORT 
MYERS  FL      I 

KESSINGER.  AKlfeEW  JACK- " 
SON.  IV,  SEYMOUR.  MO  __ 

KUZYK.  DONALOIRVIN. 
NEWBURY  PARK.  CA 

LANDEMARE,  HE  «RY  M, 
MOSS  BEACH.  CA 

MCGEE.  BILLIE  J  .  StMl  VAL- 
LEY. CA  

MILLON.  JEFFRE  /  M.. 
UTHONIA.  GA  

MURPHY.  DEBOI  lAH  O.  OJAI. 
CA 

MURPHY.  RICHA  tt)  T,  K04- 
DERSON,  NV 

OLAH.  OIAN  M..  ( 1.EAR- 
WATER  FL  . . , 

OPPENHEWER."!  lAHNH.'.ST "" 
PETERSBURG,  FL 

RAZAVI,  MAHMO  3D  K,  LOS 
ANGELES.  CA   

REDD.  TIMOTHY  J..  SAN 
DIMAS.  CA _.... 

RESENDI2,  MAR  3  G..  DAN- 
BURY,  CT  _.. 

RITER.  CECIL  F.,  HONOLULU. 
HI „ 

ROBINSON.  HAR  DLD  L, 
TUMWATER.  W  A 

ROSHY,  GARY  L 
LUDINGTON.  K  I  ....„ „. 

SCHUCKMAN,  Qi  RY  A.,  WIL- 
MINGTON, NO  I 

SCHWARZ.  BERNARD 
CHARLES.  CENTER  UNE,  Ml 

SiMOVICH.  PAULiN.,  HUN- 
TINGTON BEACh.  CA  

SPEER.  JAMES  D..  CORPUS 
CHRISTI.  TX  .„  _ 

STEELE,  DAVID  I ..  TEX- 
ARKANA,  TX 

SUTANTO.  SUGE  «Ka.  DOWN- 
ERS GROVE.  II 

TARVER,  DONAL  )  EUGENE, 
SAN  FRANCIS<  O.  CA 


Effective 
dale 


t2M/94 

12/7/94 

12/4/94 

12/7/94 

12/5/94 

12f7J9A 

12/4/94 

12/5/94 

12/7/94 

12«/»4 

12/7/94 

12/7/94 

12/5/94 

12/4/94 

iar7/94 

12/4/94 

1^4/94 

12/4/94 

12/5/94 

12M/94 

12/4/94 

12«,'94 

12/5/94 

12/4/94 

1^4/94 

12/7/94 

12/4/94 

12/4/94 

12/7/94] 

1^5/94 

12/7/94 

12M/94 

120/94 

12/S/94 

12l^i94 

12/4/94 


SuliiecA.  xitf,  stale 


TROUTMAN,  WILUAM  O.,  JR, 
ATLANTA.  GA 

WARFORD.  MARK  A.,  RO^- 
VILLE.  CA  __.:.... 

WARNER.  NATHAN  G.,  HOUS- 
TON. MO 

WHITTLESEY,  JAMES  B, 
NOVATO.  CA  .. 


WILLIAMS.  WILLJAM  E..  OAK- 
LAND. CA 

WOODS.  DAEMON  S^  FT 
DRUM.  NY 

WRIGHT.  LYNNEA  S..  KANSAS 
CITY,  MO „. 


12/5/94 
12/4/94 
12/7/9^ 
12/4/94 
12/4/94 
11/17/94 
12/7/94 


SECTION  lltSAa 


ATLANTA  MEDICAL  EQUIP- 
MENT. INC..  ATLANTA.  GA  _. 

ATLANTA  MEDICARE  EQUIP- 
MENT, INC.,  ATLANTA,  GA  ... 

BAGEL.  LEE,  ATLANTA,  GA 

BAGEU  SHERRY.  ATLANTA. 
GA  

NORTHSIDE  MEDICAL  EQUIP- 
MENT. INC..  ATLANTA.  GA  „. 


saw4 

0/31/94 

»31/94 

8/31/94 
8/31/94 


PEER  REVIEW  ORGANIZATIONS  CASES 


SPENCER.  WILLIAM  A.. 
OSAGE,  lA 


11/9/94 


Dated:  December  9. 1994. 
James  F.  Patton, 

Director,  Health  Can  Adwunistnitive 
Sanctions,  Office  ofCMI  Pimtd  taui 
Administrative  Adiudicatioa. 
[PR  Doc.  94-31111  Filed  U-16-«4;8:4S  am] 
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Publication  of  010  Special  Fraud  Alerts 

AGENCY:  Office  of  Inspectiv  General. 

HHS. 

action:  Notice. 

SUMMARY:  This  Federal  Register  notice    - 
sets  forth  the  5  previously-developed 
Special  Fraud  Alerts  issued  directly  to 
the  health  care  provider  community  by 
the  HHS  Office  of  hispector  General 
(OKJ).  In  keeping  with  the  OIG's  goal 
and  intent  of  publicizing  its  concern 
about  possible  widespread  and  abusive 
health  care  industry  practices,  and 
seeking  wider  dissemination  of  this 
informatibn  to  the  general  public,  we 
are  republishing  the  main  content  of 
these  Special  Fraud  Alerts  in  the 
Federal  Register.  This  notioe  also  serves 
to  alert  the  general  public  of  our 
intention  to  publish  all  future  OIG 
Special  Fraud  Alerts  in  this  same 
manner,  in  addition  to  the  current 
method  used  to  distribute  this  material 
to  Medicare  and  State  health  i 
program  providers. 


f»a7A 
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FOR  FURTHER  INFORMATION  CONTACT:  Joel 
J.  Schaer,  Legislation,  Regulations  and 
Public  Aflairs  Staff,  (202)  619-0089. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Use  of  Fraud  Alerts  by  the  OIG 

Over  the  years,  the  OIG  has  used 
fraud  alerts  as  a  vehicle  to  identify 
fraudulent  and  abusive  practices  within 
the  health  care  industry.  The  majority  of 
these  fraud  alerts  are  disseminated 
internally  to  the  OIG's  Office  of 
Investigations  and  other  agencies  within 
the  Department.  However,  the  OIG  has 
also  developed  and  issued  Special 
Fraud  Alerts  intended  for  extensive 
distribution  directly  to  the  health  care 
provider  community. 

Special  Fraud  Alerts 

Since  1988.  the  OIG  has  issued  5 
"Special  Fraud  Alerts"  addressing 
specific  trends  of  health  care  fraud  and 
certain  practices  of  an  industry-wide 
character  Specifically,  the  OIG  Special 
F:^ud  Alerts  have  served  to  provide 
general  guidance  to  the  health  care 
industry  on  violations  of  Federal  law 
(including  various  aspects  of  the  anti- 
kickback  statute),  as  well  as  to  provide 
additional  insight  to  the  Medicare 
carrier  fraud  units  in  identifying  health 
care  fraud  schemes. 

In  developing  these  Special  Fraud 
Alerts,  the  OIG  relies  on  a  number  of 
sources,  such  as  studies  or  management 
and  program  evaluations  conducted  by 
the  OIG's  Office  of  Evaluation  and 
Inspections.  In  addition,  the  OIG  may 
consult  with  experts  in  the  subject  field, 
including  those  within  the  OIG,  other 
agencies  of  the  Department,  other 
Federal  and  State  agencies,  and  from 
those  in  the  health  care  industry. 

The  Nature  of  Past  Special  Fraud  Alerts 

For  the  most  part,  the  OIG  Special 
Fraud  Alerts  have  been  reserved  for 
national  trends  in  health  care  fraud  and 
have  addressed  potential  violations  of 
the  Medicare  and  State  health  care 
programs'  anti-kickback  statute.  The 
Special  Fraud  Alerts  have  addressed  the 
following  topic  areas  that  could  violate 
the  anti-kickback  statute: 

•  Joint  venture  arrangements; 

•  Routine  waiver  of  Medicare  Part  B 
copayments  and  deductibles; 

•  Hospital  incentives  to  referring 
physicians; 

•  Prescription  drug  marketing 
practices; 

•  Arrangements  for  the  provision  of 
clinical  laboratory  services. 


n.  Federal  Register  Publication  of 
Special  Fraud  Alerts 

In  the  past,  the  OIG  has  always 
printed  and  distributed  copies  of  these 
Special  Fraud  Alerts  directly  to  all 
Medicare  program  providers.  While  the 
OIG  Special  Fraud  Alerts  have  been- 
designed  to  be  available  to  all  affected 
program  providers,  we  believe  it  is 
useful  to  publicize  these  various  issues 
and  concerns  involving  potential 
abusive  health  care  industry  practices  to 
a  more  widespread  audience.  For  this 
reason,  we  are  using  this  Federal 
Register  notice  as  a  vehicle  to  reprint 
the  substance  of  the  5  previously-issued 
Special  Fraud  Alerts  cited  above.  It  is 
our  intention  to  use  this  same  Federal 
Register  form  for  publishing  future 
Special  Fraud  Alerts  developed  by  the 
OIG. 

Because  each  of  the  previously- 
developed  Special  Fraud  Alerts 
contained  a  similar  brief  narrative  as  to 
the  nature  of  the  OIG  and  a  description 
of  the  Medicare  and  Medicaid  anti- 
kickback  statute,  we  wrill  first 
summarize  and  set  out  this  material  in 
one  section,  as  it  is  germane  to  all  5 
subject  issuances.  Following  that  will  be 
the  main  body  and  content  of  each  of 
the  Special  Fraud  Alerts.  Lastly,  we  . 
have  provided  the  general  information 
set  forth  in  each  of  these  Special  Fraud 
Alerts  addressing  information  on  how  to 
report  information  on  suspected 
violations. 

The  OIG  Special  Fraud  Alerts 

A.  General  Background 

The  Office  of  Inspector  General  was 
established  at  the  Department  of  Health 
and  Human  Services  by  Congress  in 
1976  to  identify  and  eliminate  fraud, 
abuse  and  waste  in  Health  and  Human 
Services  programs  and  to  promote 
efficiency  and  economy  in  departmental 
operations.  The  OIG  carries  out  this 
mission  through  a  nationwide  program 
of  audits,  investigations  and 
inspections.  To  help  reduce  fraud  in  the 
Medicare  and  Medicaid  programs,  the 
OIG  is  actively  investigating  violations 
of  the  Medicare  and  Medicaid  anti- 
kickback  statute,  42  U.S.C.  Section 
1320a-7b(b). 

What  Is  the  Medicare  and  Medicaid 
Anti-Kickback  Layv? 

Among  its  provisions,  the  anti- 
kickback  statute  penaUzes  anyone  who 
knowingly  and  willfully  solicits, 
receives,  offers  or  pays  remuneration  in 
cash  or  in  kind  to  induce,  or  in  return 
for: 

A.  Referring  an  individual  to  a  person 
for  the  furnishing,  or  arranging  for  the 
furnishing,  of  any  item  or  service 


payable  under  the  Medicare  or  Medicaid 
program:  or 

B.  Purchasing,  leasing  or  ordering  ,  or 
arranging  for  or  recommending 
purchasing,  leasing  or  ordering,  any 
goods,  facility,  service  or  item  payable 
under  the  Medicare  or  Medicaid 
program. 

Violators  are  subject  to  criminal 
penalties,  or  exclusion  from 
participation  in  the  Medicare  and 
Medicaid  programs,  or  both.  In  1987. 
section  14  of  the  Medicare  and 
Medicaid  Patient  and  Program 
Protection  Act.  PL  100-93.  directed  this 
Department  to  promulgate  "safe  harbor" 
regulations,  in  order  to  provide  health 
care  providers  a  mechanism  to  assure 
them  that  they  will  not  be  prosecuted 
under  the  anti-kickback  statute  for 
engaging  in  particular  practices.  The 
Department  published  11  final  "safe 
harbor"  regulations  on  July  29,  199t  (42 
CFR  1001.952.  56  FR  35952).  and  two 
more  on  November  5. 1992  (42  CFR 
1001.952.  57  FR  52723).  The  scope  of 
the  anti-kickback  statute  is  not 
expanded  by  the  "safe  harbor" 
regulations:  these  regulations  give  those 
in  good  faith  compliance  with  a  "safe 
harbor"  the  assurance  that  they  will  not 
be  prosecuted  under  the  anti-kickback 
statute. 

B.  Special  Fraud  Alert:  Joint  Venture 
Arrangements 

(Issued  August  1989) 

The  Office  of  Inspector  General  has 
become  aware  of  a  proliferation  of 
arrangements  between  those  in  a 
position  to  refer  business,  such  as 
physicians.-and  those  providing  items 
or  services  for  which  Medicare  or 
Medicaid  pays.  Some  examples  of  the 
items  or  services  provided  in  these 
arrangements  include  clinical  diagnostic 
laboratory  services,  durable  medical 
equipment  (DME),  and  other  diagnostic 
services.  Sometimes  these  deals  are 
called  "joint  ventures."  A  joint  venture 
may  take  a  variety  of  forms:  it  may  be 
a  contractual  arrangement  between' tM'o 
or  more  parties  to  cooperate  in 
providing  services,  or  it  may  involve  the 
creation  of  a  new  legal  entity  by  the' 
parties,  such  as  a  limited  partnership  or 
closely  held  corporation,  to  provide 
such  services.  Of  course,  there  may  be 
legitimate  reasons  to  form  a  joint 
venture,  such  as  raising  necessary 
investment  capital.  However,  the  Office 
of  Inspector  General  believes  that  some 
of  these  joint  ventures  may  violate  the 
Medicare  and  Medicaid  anti-kickback 
statute. 

Under  these  suspect  joint  ventures, 
physicians  may  become  investors  in  a 
newly  formed  joint  venture  entity.  The 
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investors  refer  their  patients  to  this  new 
entity,  and  are  paid  by  the  entity  in  the 
form  of  "profit  distributions."  These 
subject  joint  ventures  may  he  intended 
not  so  much  to  raise  investment  capital 
legitimately  to  start  a  business,  but  to 
lock  up  a  stream  of  referrals  from  the 
physician  investors  and  to  compensate 
them  indirectly  for  these  referrals. 
Because  physician  investors  can  benefit 
financially  from  their  referrals, 
unnecessary  procedures  and  tests  may 
be  ordered  or  performed,  resulting  in 
unnecessary  prmram  expenditures. 
The  questionable  features  of  these 
suspect  joint  v«itures  may  be  reflected 
in  three  areas: 

(1)  The  mann«'  in  which  investors  are 
selected  and  retained; 

(2)  The  nature  of  the  business 
structure  of  the  joint  venture;  and 

(3)  The  financing  and  profit 
distributions. 

Suspect  loint  Ventures:  What  To  Look 
For 

To  help  you  identify  these  suspect 
joint  ventures,  the  following  are 
examples  of  questionable  features, 
which  separately  or  taken  together  may 
result  in  a  business  arrangement  that 
violates  the  anti-kicktMck  statute.  Please 
note  that  this  is  not  intended  as  an 
exhaustive  list,  but  rather  gives 
examples  of  indicators  of  potentially 
unlawful  activity. 

Investor 

•  Investors  are  chosen  because  they 
are  in  a  position  to  make  referrals. 

•  Physicians  who  are  expected  to 
make  a  large  number  of  referrals  may  be 
ofiered  a  greater  investment  opportiuiity 
in  the  joint  venture  than  those 
anticipated  to  make  fewer  referrals. 

•  Physician  investors  may  be  actively 
encouraged  to  make  referrals  to  the  joint 
venture,  and  may  be  encouraged  to 
divest  their  ownership  interest  if  they 
fail  to  sustain  an  "acceptable"  level  of 
referrals. 

•  The  joint  venture  tracks  its  sources 
of  refemds,  and  distributes  this 
information  to  the  investors. 

•  Investors  may  be  required  to  divest 
their  ownership  int^est  if  they  cease  to 
practice  in  the  service  area,  for  example, 
if  they  move,  become  disabled  or  retire. 

•  Investment  interests  may  be 
nontransferable. 

Business  Structure 

•  The  structure  of  some  joint  ventures 
may  be  suspect.  For  example,  one  of  the 
parties  may  be  an  ongoing  entity  already 
engaged  in  a  particular  line  of  business. 
That  party  may  act  as  the  reference 
laboratoiy  or  DME  supplier  fw  the  joint 
venture.  In  some  of  thme  cases,  the  joint 
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ventuire  can  be  ^est  characterized  as  a 
"shell." 

•  In  the  case  bf  a  shell  laboratory  |oint 
venture,  for  exanapfe: 
— It  conducts  very  little  testing  on  the 

premises,  ev^i  though  it  is  Medicare 
certified. 

— ^The  reference  laboratory  may  do  the 
vast  bulk  of  tie  testing  at  its  central 
processing  laboratCHy,  even  thou^  it 
also  serves  aajthe  "manager"  of  the 
shell  laboratory. 

— Despite  the  location  of  the  actual 
testing,  the  local  "shell"  laboratory 
bills  Medicare  directly  for  these  tests. 

•  In  the  case  pf  a  shell  DME  joint 
venture,  forexaniple: 

— It  owns  very  little  of  the  DME  or  other 
capital  equipkient;  rather  the  ongoing 
entity  owns  tkem. 

— ^The  ongoing  ^ntity  is  responsible  for 
all  day-to-day  operations  of  the  joint 
venture,  such  as  delivery  of  the  IXAE 
and  billing,    i 

Financing  and  Profit  Distribution 

•  The  amount  of  capital  invested  by 
the  physician  may  be  disproportionately 
small  and  the  returns  on  investment 
may  be  disproportionately  large  wh«i 
compared  to  a  t  rpical  investment  in  a 
new  business  ei  iterprise. 

•  Hiysician  i  ivestors  may  invest  only 
a  nominal  amoi  nt,  such  as  $500  to 
$1500. 

•  Physician  i  ivestors  may  be 
permitted  to  "borrow"  the  amount  of 
the  ''investment"  from  the  entity,  and 
pay  it  back  throbgh  deductions  fixim 
profit  distributions,  thus  eliminating 
even  the  need  t^  contribute  cash  to  the 
partnership. 

•  Investors  m  ay  be  paid  extraordinary 
returns  on  the  i  ivestment  in 
comparison  wit  i  the  risk  involved, 
often  well  over  >0  to  100  percent  per 
year. 

C.  Special  Frauf  Alert:  Routine  Waiver 
of  Copayments  or  Deductibles  Under 
Medicare  Part  I  • 

(Issued  May  19!  1) 

To  help  redui  e  fraud  in  the  Medicare 
program,  the  O  JBce  of  Inspector  General 
is  actively  investigating  health  care 
providers,  practitioners  and  suppliers  of 
health  care  iten  s  and  services  who  (1) 
are  paid  on  the  >asis  of  charges  ^  and  (2] 

■This  fraud  alert  h  not  intended  to  address  the 
routine  Mwiver  of  ca|>aymenti  and  doductifaies  bjr 
providers,  practitioi^s  or  suppiiers  who  an  paid 
on  the  basis  of  costsor  diagnostic  related  groins. 
The  {act  that  these  types  of  services  ace  not 
discuaeed  in  this  CM»d  alert  should  not  he 
interpreted  to  legitii  ilze  routine  waiver  of 
dadactiUes  and  oopiynMota  with  laapad  10  lliese 
payment  methods,  ^jijo.  it  does  not  ^>p]y  toa 
waiver  of  any  copay  nent  by  a  Fedarally  qualiBed 
health  careceatar  w  ^  rmped  to  an  incBvidsat 


routinely  waive  (do  not  Wll)  Medicare 
deductible  and  copayment  chai^ges  to 
beneficiaries  for  items  and  services 
covered  by  the  Medicare  program. 

What  Are  Medicare  Deductible  and 
Copayment  Charges? 

The  Medicare  "deductible"  is  the 
amount  that  must  be  paid  by  a  Medicare 
beneficiary  before  Medicare  will  pay  for 
any  items  or  services  for  that  individuaL 
Cmrently,  the  Medicare  Part  B 
deductible  is  $100  per  year. 

"Copayment"  ("coinsurance")  is  the 
portion  of  the  cost  of  an  item  or  service 
which  the  Medicare  beneficiary  must 
pay.  Currently,  the  Medicare  Part  B 
coinsurance  is  generally  20  percent  of 
the  reasonable  charge  for  the  item  or 
service.  Typically,  if  the  Medicare 
reasonable  charge  for  a  Part  B  item  or 
service  is  $100,  the  Metlicare 
beneficiary  (who  has  met  his  [or  her] 
deductible)  must  pay  $20  of  the 
physician's  bill,  and  Medicare  wiU  pay 
$80. 

Why  Is  it  Illegal  for  "Charged-Based" 
Providers,  Practitieners  and  Suppliers 
to  Routinely  Waive  Medicare 
Copayraent  and  Deductftles? 

Routine  waiver  of  deductibles  and 
copayments  by  charge-based  providers, 
practitioners  or  suppliers  is  unlawful 
because -it  results  in  (1)  false  claims,  (2) 
violations  of  the  anti-kickback  statute, 
and  (3)  excessive  utilization  of  items 
and  services  paid  for  by  Medicare. 

A  "charge-oased"  provider. 
practitioner  or  supplier  is  one  who  is 
paid  by  Medicare  on  the  basts  of  the 
"reasonable  charge"  for  the  item  or 
service  provided.  42  U.S.C  1395u(bH3), 
42  CFR  405.501.  Medicare  typically 
pays  80  percent  of  the  reasonable 
charge.  42  U.S.C.  1395l(aXl).  The 
criteria  for  determining  what  charges  are 
reasonable  are  contained  in  r^ulations, 
and  include  an  examination  of  (1)  the 
actual  charge  for  the  item  or  service,  (2) 
the  customary  charge  for  the  item  or 
service,  (3)  the  (»evailing  cbarge  in  the 
same  locality  for  similar  items  or 
services.  The  Medicare  reasonable 
charge  cannot  exceed  the  actual  chai;ge 
for  the  item  or  service,  and  may 
generally  not  exceed  the  cvstonary 
charge  or  the  highest  prevailing  charge 
for  the  item  or  service.  In  some  cases, 
the  provider,  practitioner  or  supplier 
will  be  paid  the  lesser  of  his  for  her] 
actual  charge  or  an  amount  established 
by  a  fee  schedule. 

A  provider,  practitioner  or  supplier 
who  routinely  waives  Medicare 
copayments  or  deductibles  is  n^^sstating 


who  qualifies  for  aubsidizsd  services  mkder  a 
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its  actual  charge.  For  exunple,  ifa 
supplier  claims  that  its  charge  for  a 
piece  of  equipment  is  $100,  but 
routinely  waives  the  copayment,  the 
actual  chaigp  is  $80.  Medicare  should  be 
paying  80  percent  of  $80  (or  $64),  rather 
than  80  percent  of  $100  (or  iaoy.  As  a 
result  of  the  supplier's 
misrepresentation,  tbe  Medicare 
program  is  paying  .«15  mere  than  it 
should  for  this  item. 

In  certain  cases,  a  provider, 
practitioner  or  supplier  who  routinely 
wraives  Medicare  copayments  or 
deductiWes  also  conM  be  heM  liable 
under  the  Medicare  and  Medicaid  anti- 
kickbeck  statute  42  U^.C  1320a-7b(b). 
The  statute  makes  it  illegal  to  offer,  p«y, 
solicit  ot  receive  mylhrng  of  vahie  as  an 
inducement  to  gen^ate  bisiBess 
payable  by  MedicMe  or  Medicaid.  When 
providers,  practitioners  or  suppliers 
forgfre  financial  obhgations  for  reasons 
other  than  genume  financial  hardship  of 
the  particttlar  patient,  they  may  be 
unlawfully  inducing  that  patient  to 
purclMse  items  or  services. fcom  them. 

At  first  glance,  it  may  ^^;>ear  that 
routine  waiver  of  copayments  and 
deductibles  helps  Medicare 
beneficiaries.  By  waiving  Medicare 
copaymenU  and  deductibli»,  the 

Erovider  of  services  may  claim  that  the 
Bneficiary  incurs  no  costs.  In  fact,  this 
is  not  true.  Studies  have  shown  that  if 
patients  are  required  to  pay  even  a  small 
portion  of  their  care,  they  will  be  better 
health  care  consumers,  and  select  items 
or  services  because  they  are  medically 
needed,  rather  than  simply  because  they 
are  free.  Ukimately,  if  Medicare  pays 
more  for  ao  item  or  service  than  it 
should,  or  if  it  pays  far  UDBecessay 
items  or  services,  tbeie  are  less 
•Medicare  funds  avaiiabie  to  pay  for 
truly  needed  services. 

One  importttit  exception  to  the 
prohibition  agaiust  waiving  copaj-ments 
and  deductibles  is  ihat  providers, 
practitioners  or  suppliers  may  forgive 
the  copayment  in  consideration  of  a 
particular  patients  financial  hardship. 
This  hardship  exception,  however,  must 
not  be  used  routine Jy;  it  should  be  used 
occasionally  to  address  the  special 
financial  needs  of  a  particular  patient. 
Except  in  such  special  cases,  a  good 
faith  effort  to  collect  deductibles  and 
copayments  must  be  made.  Otherwise, 
claims  submitted  to  Medicare  mat 
violate  the  statutes  dismissed  above  and 
other  provisions  of  the  law. 

What  Penalties  Can  Someone  Be 
Subject  h»  for  Rontinely  Waivhig 
Medicare Copayuieuts  or  Deductibles? 

Whoever  submits  a  false  claim  to  the 
Medicare  program  (for  example,  a  ckim 
misrepresents  an  actual  chaig^  may  be 
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suttiect  to  criminal,  dvil  or 
administe^ive  babiJity  for  m^dng  felse 
stateffients  and/or  submitting  felse 
claims  to  the  GovenunenL  18  U.S.a  287 
and  1001;  31  U.&C  3729;  42  CFR 
1320»-7a).  Ptoalties  can  include 
imprisonaaeii*,  crimiBal  fines,  civil 
-damages  and  farfeitiues,  civil  mooeCary 
penalties  and  exchisicm  from  Medicwe 
and  the  Stale  heahh  care  pngnms. 

In  addition,  anyone  who  routinely 
waiv^es  copayments  ot  dednctibte  can 
be  aimiBally  prosecuted  under  42 
U.S.C.  1320a-7b(b},  and  excluded  front 
participating  in  Medicare  and  the  St^e 
heaMi  care  programs  under  the  anti- 
kickback  statuta  42  U.S.C  1320a- 
7(b)(7). 

Finally,  anyone  who  furnishes  items 
or  services  to  patient  substantially  in 
excess  of  the  needs  of  such  p^ientscan 
be  excluded  bam  Medicare  and  the 
Stale  heahh  care  programs.  42  U  SC 
1320a-7(bM6)(B) 

Indications  of  Improper  Waiver  of 
Deductibles  and  Copayments 

To  help  you  identify  chatge-based 
providers,  practitioners  or  suppliers 
who  routinely  waive  Medicare 
deductibles  and  copayments,  listed 
below  arc  some  suspect  mari^eting 
practices-  Pfease  note  that  this  list  is  not 
intended  to  be  exhaustive  but.  rather,  to 
Highlight  some  indicators  of  potentially 
unlawful  activity. 

•  Advertisements  which  state; 
"Medicare  Ace^ed  As  Payment  in 
Full."  "Insurance  Accepted  As  Payment 
m  Full,"  or  "No  Out-Of-Pocket 
E>q>ense." 

•  Advertisemests  which  promise  that 
"discounts"  will  be  givaa  to  Medicare 
beneficiaries. 

•  Routine  use  of  "Financial 
hardship"  forms  which  state  that  the 
beneficiary  is  unable  to  pay  the 
coinsurance/dednctlWe  |i.e,.  there  is  no 
good  faith  attempt  to  determine  the 
beneficiary's  actual  finanaal  condition). 

•  Collection  of  copayments  and 
deductibles  only  where  the  beneficiary 
has  Medicare  suppfemental  insurance 
( "Medi^p")  coverage  (i.e.,  the  items  or 
services  are  "free"  to  the  beneficiary). 

•  Charges  to  Medicare  beneficiaries 
which  are  hi^ber  than  those  made  to 
other  persons  for  similar  services  and 
items  (the  higher  charges  ofeet  the 
waiver  of  coinsuraitce.) 

•  Failure  to  collect  copavments  or 
deductibles  for  a  specific  grovp  of 
Medicare  patients  for  reasons  unreined 
to  indigency  (ag..  a  supplier  waives 
coinsurance  oi  deduct^fe  for  all 
patients  from  a  particular  ho^kital.  in 
order  to  get  referrals). 

•  "Insurance  progrMDs"  which  cover 
copayments  or  deductibles  only  for 


*^^  «•  services  provided  by  the  entitv 
offering  the  insurance.  The  "insurance" 
premium"  paid  by  the  benefidary  is 
msignificant  and  can  be  as  tow  as  $1  a 
month  or  even  $1  a  year.  These 
inerohiBM  are  not  based  upon  actuarial 
risks,  but  instead  are  a  sham  used  to 
disguise  the  routine  waiverof 
copayments  and  deductibles. 

D.  ^wcial  Fraud  Alert:  Hospital 
Incentives  to  Physicians 

(Issued  May  1392) 

Why  Do  Hospitals  Provide  Economic 
Incentives  to  Physicians? 

As  many  ho^itals  have  become  more 
aggressive  in  their  attempts  to  recruit 
and  retain  physicians  and  increase 
patient  referrals,  physician  incentives 
(sometimes  refeired  to  as  "practice 
enhancements ')  are  becofning 
increasingly  camroon.  Some  physicians 
actively  solicit  such  incentives.  These 
incentives  may  result  in  reductions  in 
the  physician's  professional  expenses  or 
an  mcrease  in  his  or  h«-  revwjues.  hi 
exchange,  the  physician  is  aware  that  he 
or  she  is  often  expected  to  refa-  the 
majority,  if  not  all,  of  his  or  her  patients 
to  the  hosiHtel  providing  the  incentives. 

Why  Is  U  lU^al  for  Hospitals  fe 
Provide  Financial  Incentives  to 
Physicians  for  Their  Refarak? 

The  Office  erf  Inspector  Genwal  has 
become  aware  of  a  variety  of  hospital 
incentive  pro-ams  used  to  compensate 
physicians  (directly  or  indirectly)  for 
referring  patients  to  the  hospital.  These 
arrangements  are  implicated  by  the  anti- 
kickback  statute  because  they  can 
constitute  remuneration  offered  to 
induce,  or  in  return  for.  the  referral  of 
business  paid  for  by  Medicare  or 
Medicaid.  In  addititn,  they  are  not 
protected  under  the  existing  "safe 
harbor"  regulations. 

These  incentive  programs  can 
interfere  with  the  physician's  judgnoent 
of  what  is  the  most  appropriate  care  for 
a  patient.  They  can  inflate  costs  to  the 
Medicare  program  by  causing 
physicians  to  overuse  inapprc^riately 
the  services  of  a  particular  hosjMUl.  The 
incenUves  may  result  in  the  delivery  of 
inappropriate  c*e  to  Medicare 
beneficiaries  and  Medicaid  recipients  by 
inducing  the  physician  to  refer  patients' 
to  the  hospital  providing  financial 
incentives  rather  than  to  another 
hospital  for  non-acute  care  facility) 
offering  the  best  or  most  aj^ropriate 
care  for  that  patient. 

Suspect  Hospital  Incentive 
Arrangements— What  Te  Leok  For 

To  help  identify  suspect  incentive 
arrangements,  examples  of  practices 
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which  are  often  questionabie  are  listed 
[below].  Please  note  that  this  list  is  not 
intended  to  be  exhaustive  but,  rather,  to 
suggest  some  indicators  of  potentially 
unlawful  activity. 

•  Payment  of  any  sort  of  incentive  by 
the  hospital  each  time  a  physician  refers 
a  patient  to  the  hospital. 

•  The  use  of  free  or  significantly 
discounted  office  space  or  equipment 
(in  facilities  usually  located  close  to  the 
hospital). 

•  Provision  of  free  or  significantly 
discounted  billing,  nursing  or  other  staff 
services. 

•  Free  training  for  a  physician's  office 
staff  in  such  areas  as  management 
techniques.  CPT  coding  and  laboratory 
techniques. 

•  Guarantees  which  provide  that,  if 
the  physician's  income  fails  to  reach  a 
predetermined  level,  the  hospital  will 
supplement  the  remainder  up  to  a 
certain  amount.  ■  ^ 

•  Low-interest  or  interest-free  loans, 
or  loans  which  may  be  "forgiven"  if  a 
physician  refers  patients  (or  some 
niunber  of  patients)  to  the  hospital. 

•  Payment  of  the  cost  of  a  physician's 
travel  and  expenses  for  conferences. 

•  Payment  for  a  physician's 
continuing  education  courses. 

•  Coverage  on  hospitals'  group  health 
insurance  plans  at  an  inappropriately 
low  cost  to  the  physician. 

•  Payment  for  services  (which  may 
include  consultations  at  the  hospital). 
which  require  few,  if  any,  substantive 
duties  by  the  physician,  or  payment  for 
services  in  excess  of  the  fair  market 
value  of  services  rendered. 

Financial  incentive  packages  which 
incorporate  these  or  similar  features 
may  be  subject  to  prosecution  under  the 
Medicare  and  Medicaid  anti-kickback 
statute,  if  one  of  the  purposes  of  the 
incentive  is  to  influence  the  physician's 
medical  decision  as  to  where  to  refer  his 
or  her  patients  for  treatment. 

E.  Special  Fraud  Alert:  Prescription 
Drug  Marketing  Schemes 

(Issued  August  1994) 

How  Does  the  Anti-Kickback  Law 
Relate  to  Prescription  Drug  Marketing 
Schemes? 

In  recent  years,  prescription  drug 
companies  in  the  United  States  have 
increased  their  marketing  activities 
among  providers,  patients  and  suppliers 
such  as  pharmacies.  Many  prescription 
drug  marketing' activities  go  far  beyond 
traditional  advertising  and  educational 
contacts.  Physicians,  suppfiers  and, 
increasingly,  patients  are  being  offered 
valuable,  non-medical  benefits  in 
exchange  for  selecting  specific 
prescription  drug  brands.  Traditionally. 


physicians  amd  pharmacists  have  been 
trusted  to  prfvide  treatments  and 
recommend  products  in  the  best  interest 
of  the  patient.  In  an  era  of  aggressive 
drug  marketiiig,  however,  patients  may 
now  be  \isini  prescription  drug  items, 
unaware  ^afUieir  physician  or 
pharmacist  i$  being  compensated  for 
promoting  tl|e  selection  of  a  specific 
product.  Prescription  drugs  supplied 
imder  one  onthese  programs  are  often 
reimbursed  ijnder  Medicaid.  Among  the 
specific  activities,  which  the  OIG  has 
identified,  ads  the  following  actucd 
cases: 

•  A  "prod  ict  conversion"  program 
which  resulted  in  96,000  brand-name 
conversions.  In  this  scenario,  for 
instance,  Dn|g  Company  A  offered  a 
cash  award  t^  pharmacies  for  each  time 
a  drug  prescliption  was  changed  from 
Ehug  Compa  ly  B's  product  to  Drug 
Company  A'  i  product.  The  pharmacies 
were  induce  1  to  help  persuade 
physicians,  y  rho  were  unaware  of  the 
pharmacies'  inancial  interest,  to  change 
prescription] 

•  A    frequent  flier"  campaign  in 
which  physicians  were  given  credit 
toward  airliije  fi«quent  flier  mileage 
each  time  the  physician  completed  a 
questionnaire  for  a  new  patient  placed 
on  the  drug  Company's  product. 

•  A  "reset  rch  grant"  program  in 
which  physi  aans  were  given  substantial 
payments  for  de  minimis  recordkeeping 
tasks.  The  physician  administered  the 
drug  manufacturer's  product  to  the 
patient  and  aiade  brief  notes,  sometimes 
a  single  wor  1,  about  the  treatment 
outcome.  Uj  on  completion  of  a  limited 
number  of  sf  ch  "studies,"  the  physician 
received  payment  from  the 
manufacturar. 

If  one  piu^ose  of  any  of  these 
marketing  sdhemes  is  to  induce  the 
provision  ofja  prescription  drug  item 
reimbursable  by  Medicaid,  then  the 
criminal  anti-kickback  statute  is 
implicated.  There  is  no  statutory 
exception  oi  "safe  harbor"  to  protect 
such  activities.  Thus  a  physician, 
pharmacy  of  other  practitioner  or 
supplier  receiving  payment  under  these 
activities  may  be  subject  to  criminal 
prosecution  land  exclusion  fit)m 
participatioo  in  the  Medicare  and 
Medicaid  pit>grams. 

A  marketing  program  that  is  illegal 
under  the  anti-kickback  statute  may 
pose  a  danger  to  patients  because  the 
offering  or  ppyment  of  remuneration 
may  interfere  with  a  physician's 
judgment  inidetermining  the  most 
appropriate  treatment  for  a  patient. 
Further,  where  the  patient  is  a  Medicaid 
beneficiary,  these  drug  marketing 
practices  may  increase  the  Federal 
government  s  costs  of  reimbursing 


suppliere  for  the  products.  The  OIG  is 
investigating  various  drug  marketing 
schemes,  and  enforcing  the  anti- 
kickback  laws  where  these  practices 
affect  the  Federal  health  care  programs. 

What  To  Look  For 

Generally,  a  payment  or  gift  may  be 
considered  improper  under  42  U.S.C. 
1320a-7b(b)ifitis: 

•  Made  to  a  person  in  a  position  to 
generate  business  for  the  paying  party; 

•  Related  to  the  volume  of  business 
generated;  and 

•  More  than  nominal  in  value  and/or 
exceeds  fair  market  value  of  any 
legitimate  service  rendered  to  the  payer, 
or  is  unrelated  to  any  service  at  all  other 
than  referral  of  patients. 

OIG  investigation  may  be  warranted 
where  one  or  more  of  the  following 
features  is  present  in  prescription  drug 
marketing  activities: 

•  Any  prize,  gift  or  cash  payment, 
coupon  or  bonus  (e.g.,  airline  discounts 
and  related  travel  premiums),  offered  to 
physicians  and/or  suppUera  (including 
pharmacies,  mail  order  prescription 
drug  companies  and  managed  care 
organizations)  in  exchange  for,  or  based 
on,  prescribing  or  providing  specific 
prescription  prodiicts.  These  items  are 
particularly  suspect  if  based  on  value  or 
volume  of  business  generated  for  the 
drug  company. 

•  Materials  which  offer  cash  or  other 
benefits  to  pharmacists  (or  others  in  a 
position  to  recommend  prescription 
drug  products)  in  exchange  for 
performing  marketing  tasks  in  the 
course  of  pharmacy  practice  related  to 
Medicare  or  Medicaid.  The  marketing 
tasks  may  include  sales-oriented 
"educational"  or  "covmseling"  contacts, 
or  physician  and/or  patient  outreach, 
etc. 

•  Grants  to  physicians  and  clinicians 
for  studies  of  prescription  products 
when  the  studies  are  of  questionable 
scientific  value  and  require  little  or  no 
actual  scientific  pursuit.  The  grants  may 
nonetheless  offer  substantial  benefits 
based  on,  or  related  to,  use  of  the 
product. 

•  Any  payment,  including  cash  or 
other  benefit,  given  to  a  patient, 
provider  or  supplier  for  changing  a 
prescription,  or  recommending  or 
requesting  such  a  change,  fitim  one 
product  to  another,  unless  the  payment 
is  made  fully  consistent  with  a  "safe 
harbor"  regulation,  42  CFR  1001.952,  or 
other  Federal  provision  governing  the 
reporting  of  prescription  drug  prices. 


F  ^lecial  Fiand  Alert:  AixffiigeiBrats 
for  the  ProviskiB  of  Cluucal  Lab 
Sendees 

(Issued  October  1994) 

How  Dm»  the  ABti-KicUxKk  Statute 
Relate  t»  Artangeaienls  fiar  the 
Provision  of  Clinical  Lab  Services? 

Many  i^ysicians  and  other  health 
care  providers  rely  on  the  services  of 
outside  clinical  laboratories  to  which 
they  Bi^  refer  high  volumes  of  patient 
specimens  every  day.  The  quality. 
timeliness  and  cost  of  these  services  are 
of  (dnriotts  coacem  to  Medicare  and 
Medicaid  patients  and  to  the  progT»»s 
that  finance  their  health  care  services. 
Since  the  jdiysician,  not  the  patient, 
generally  selects  the  rHniral  laboratory, 
it  is  essential  that  the  physician's 
decision  regarding  where  to  refer 
specimens  is  based  only  on  the  best 
interests  of  the  patient. 

Whenever  a  laboratory  offers  or  gives 
to  a  source  of  referrals  anjrthing  of  value 
not  paid  for  al  fair  market  value,  the 
infereaix  may  be  made  that  the  thii^  of 
value  is  offisred  to  induce  the  referral  of 
business.  The  same  is  trae  whenever  a 
referral  source  solicits  or  leceives 
anything  of  value  bom  the  I^>oratoiy 
By  "fair  niaiket  vahie"  we  mean  vahie 
for  general  coiBmerciat  purposes. 
However,  "fair  market  value"  must " 
reflect  an  arms  length  transaction  which 
has  not  been  adjusted  to  include  the 
additional  value  which  one  or  both  of 
thfe  parties  has  attributed  to  the  leleml 
of  business  between  them. 

The  office  ot  kispector  General  has 
become  aware  of  a  number  of  practices 
engaged  in  by  clinical  laboratories  and 
health  care  providers  that  implicate  the 
anti-kickback  statnte  in  this  mannm 
Below  are  some  examples  of  lab  services 
arrangements  that  may  violate  the  anti- 
kickback  statnte. 

Provision  of  PhlebotfHny  Services  to 
Physicians 

When  pennitted  by  State  law,  a 
laboratory  may  meke  available  to  a 
physician's  office  a  pblebotomist  who 
col'.ects  specimens  from  patients  for 
testing  by  the  outside  laboratory.  While 
the  mere  placement  of  a  laboratory 
employee  in  the  physician's  office 
would  not  necessarily  serve  as  an 
inducement  prohibited  by  the  anti- 
kickback  statute,  the  statute  is 
implicated  when  the  pblebotomist 
performs  additional  tasks  that  are 
ooimally  the  responsibility  of  the 
physician's  office  staff.  These  tasks  can 
include  taking  vital  signs  or  other 
nursing  functions,  testing  for  the 
physician's  office  laboratory,  or 
oerforming  clerical  services. 


Where  the  pblebotomist  performs 
clerical  or  medical  functions  not 
directly  rriated  to  the  collection  or 
processing  of  laboratory  specimens,  a 
strong  inference  arises  that  he  or  die  is 
providing  a  benefit  in  return  for  the 
physician's  referrdis  to  the  l^ioratory^  In 
such  a  case,  the  physician,  the 
pblebotomist.  and  the  laboratory  may 
have  exposure  under  the  anti-kickback 
•  statiite.  This  anal3rsis  appKes  equally  to 
the  placement  of  phlebotomists  in  other 
health  care  settings,  including  nursing 
homes.  cUnics  and  hospitals. 

Ftrrthermore,  the  mere  existence  of  a 
contract  between  the  laboratory  and  the 
health  care  provider  that  prohUiits  the 
pblebotomist  fit)m  performing  services 
unrelated  to  specimen  collection  does 
not  ehminate  the  OIG's  concern,  where 
the  pblebotomist  is  not  closely 
monitored  by  his  [of  her)  employer  or 
where  the  contractual  prohibition  is  not 
rigorously  enforced. 

Lab  Pricing  at  Renal  Dialysis  Centers 

The  Medicare  program  pays  fm* 
laboratory  tests  provided  to  patients 
with  end  stage  renal  disease  (ESRE^  in 
two  different  ways.  Some  laboratory 
testing  is  considered  routine  and 
payment  is  included  in  the  composite 
rate  paid  by  Medicare  to  the  ESRD 
facility  irUdi  in  turn  pays  the 
laborator}'.  Some  laboratory  testing 
required  by  the  patient  is  not  included 
in  the  composite  rate,  and  these 
additional  tests  are  IxUed  by  the 
laboratory  directly  to  Medicare  and  paid 
at  the  usual  laboratory  fee  scrfaeduie 
price. 

The  OIG  is  aware  of  cases  where  a 
laboratory  offers  to  perform  the  tests 
encompassed  by  the  composite  rate  at  a 
price  beknv  fair  market  value  of  the  tests 
performed.  In  order  to  offset  the  low 
charges  on  the  composite  rate  tests,  the 
ESRD  facility  agrees  to  refer  all  or  moat 
of  its  non-composite  rate  tests  to  the 
laboratory.  This  arrangement  appears  to 
be  an  offer  of  something  of  value 
(composite  rate  tests  below  fair  market 
value)  in  return  for  the  wdering  of 
additional  tests  whic^  are  biUed  directly 
to  the  Medicare  pro-am. 

If  offered  or  accepted  in  return  for 
referral  of  additional  business,  the  lab's 
pricing  scheme  is  illegal  remtmeration 
under  the  anU'-kickback  statute.  The 
statutory  exception  and  "safe  harbor" 
for  "discounts"  does  not  apply  to 
immunize  parties  to  this  type  of 
transaction,  since  discoimts  on  the 
composite  rate  tests  are  offered  to 
induce  referral  of  other  tests.  See  42 
CFR  1001.952(h)(3)(ii). 


Waiver  of  Ourges  To  MaDaged  Caic 
Patients 

Msnaged  care  plans  may  require  a 
physician  or  edier  heahh  care  provider 
to  use  only  the  hbondory  with  which 
the  plan  has  negotiated  a  fee  schedule. 
In  such  situations,  the  phm  usually  will 
refuse  to  pay  claims  si^unitted  by  nthpr 
laboratories.  The  provider,  however, 
may  use  a  different  laboratory  and  may 
wish  to  continue  to  use  that  laboratory 
for  non-managed  care  patients.  In  order 
to  retain  the  provider  as  a  client,  the 
laboratory  that  does  not  have  the  . 
managed  care  contract  may  agree  to 
perform  the  managed  care  work  free  of 
charge. 

The  status  of  such  agreements  under 
the  anti-kickback  statute  depends  in 
part  on  the  nature  of  the  contractual 
relationship  between  the  managed  care 
plan  and  its  providers.  Under  the  tenns 
of  many  managed  care  ccKitracts.  a 
provider  receives  a  bonus  or  other 
pajiinent  if  utilization  of  ancillar>' 
services,  such  as  laboratory  testing,  is 
kept  below  a  particular  level.  Other 
managed  care  plans  impose  financial 
penalties  if  the  provider's  utilization  of 
services  exceeds  pre-estabHshed-levels. 
■  When  the  laboratory  agrees  to  write  off 
charges  for  the  physician's  managed 
care  work,  the  physician  may  realize  a 
financial  benefit  from  the  managed  care 
plan  created  by  the  appearance  that 
utilization  of  tests  has  been  reduced. 

In  cases  where  the  provision  of  free 
services  results  in  a  benefit  to  the 
provider,  the  anti-kickback  statute  is 
implicated.  If  offered  or  accepted  in 
return  for  the  referral  of  Medicare  or 
State  health  care  plan  business,  both  the 
laboratory  and  the  physician  may  be 
violating  the  anti-kickback  statute. 
There  is  no  statutory  exception  or  "safe 
harbor"  to  immunize  any  party  to  such 
a  practice  because  the  Federal  programs 
do  not  realize  the  benefit  of  these  "free" 
services.  See  42  CFR  1001.952(hM3Kiiil 

Other  Inducements 

The  following  are  additional 
examples  of  inducements  offered  by 
clinical  laboratories  which  may 
implicate  the  anti-kickback  statute: 

•  Free  pick-up  and  disposal  of  bio- 
hazardous  waste  products  (such  as 
sharps)  unrelated  to  the  collection  of 
specimens  for  the  outside  laboratory 

•  Provision  of  computers  or  fax 
machines,  unless  such  equipment  is 
integral  to,  and  exclusively  used  for, 
performance  of  the  outside  laboratory' 's 
work. 

•  Provision  of  free  laboratory  testing 
for  health  care  providers,  their  families 
and  their  employees. 

When  one  purpose  of  these 
arrangements  is  to  induce  the  referral  ol 
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piognun-raimbursed  laboratory  testing, 
both  the  clinical  laboratory  and  the 
health  care  provider  may  be  liable  under 
the  statute  and  may  be  subject  to 
criminal  prosecution  and  exclusion 
from  participation  in  the  Medicare  and 
Medicaid  programs. 


G.  Reporting  Information 

What  To  Do  Imou  Have  Information 
About  Suspedj  Activities  or 
Arrangements  [ 

If  you  have  information  about  health 
care  providers,  practitioners,  entities  or 


ReQions 


Boston  

New  Yortc 

Ptiiladelphia 

Attania  .........._... 

v^nicago  ......».._. 

Dalas  ................ 

Los  Angeies ...... 

SanFrandaco  _. 
Washinglon.  DC 


MA.  VT.  NH.  ME.  Rl.  CT  ... 

NY.  NJ.  PR,  VI  

PA  MO  DE  WV  VA 

GA*.  KY,'  NC.'  SC.FL.  TN.'  AL,  ^S  (No.  District) 

IL.  MN.  Wl.  Ml,  IN.  OH.  lA,  MO 

TX.  NM.  OK,  AR.  LA,  MS  (So.  I>istrict) 

CO,  UT,  WY,  MT.  ND,  SD,  NE, 

AZ,  NV  (Clark  Co.),  So.  CA 

No.  CA,  NV,  AZ.  HI,  OR,  10,  WA 

DC  and  Metropolitan  areas  of  V  A  and  MO 


other  persons  engaging  in  these  types  of 
activities  or  arrangements  described 
above,  contact  any  of  the  regional  offices 
of  the  Office  of  Investigations  of  the 
Office  of  Inspector  C^neral.  U.S. 
Etepartment  of  Health  and  Human 
Services,  at  the  following  locations: 


States  served 


KS 


Dated:  December  2. 1994. 
June  Gibbs  Brown, 

Inspector  General. 

(FR  Doc  94-31157  Filed  12-1&-94;  8:45  am] 
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DEPARBMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-»4-385(q 

Notice  of  SutNnlssion  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

AOORESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  (Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Ciomments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr.. 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Washington, 
,DC  20503. 


Telephone 


617-565-2660 
212-264-1691 
215-696-6796 
404-331-2131 
312-353-2740 
214-767-8406 
303-844-5621 
714-836-2372 
415-556-8880 
202-619-1900 


FOR  FURTHER  II  FORMATION  CONTACT:  Kay 
F.  Weaver.  Re]  lorts  Management  Officer, 
Department  on  Housing  and  Urban 
Developmentj451  7th  Street,  SWi, 
Washington,  E|C  20410,  telephone  (202) 
708-0050.  This  is  not  a  toll-free  nimiber. 
Copies  of  the  ]  iroposed  forms  and  other 
available  doci  ments  submitted  to  OMB 
may  be  obtain  sd  from  Ms.  Weaver. 
SUPPLEMENTAL  i  INFORMATION:  The 
Department  h  s  submitted  the  proposal 
for  the  collect  on  of  information,  as 
described  bek  w,  to  OMB  for  review,  as 
required  by  tfa ;  Paperwork  Reduction 
Act  (44  U.S.c! Chapter  35). 

The  Notice  lists  the  following 
information:  | 

(1)  the  title  bf  the  information 
collection  proposal; 

12)  the  offict  of  the  agency  to  collect 
the  informaticBi; 

(3)  the  desctiption  of  the  need  for  the 
information  ai  id  its  proposed  use; 

(4)  the  agen  :y  form  number,  if 
applicable; 

(5)  what  me  mbers  of  the  public  will 
be  affected  by  the  proposal; 

(6)  how  frequently  information 
submissions  will  be  required; 

(7)  an  estimete  of  the  total  nimiber  of 
hours  needed  ito  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  whetherthe  proposal  is  new  or  an 
extension,  reifistatement,  or  revision  of 
an  information  collection  requirement; 
and 


HUD-62672 
HUD-62673 
HUD-S2663 
HUD-52681 


(9)  the  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3335(d). 

Dated:  December  8, 1994. 
David  S.  Cristy. 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division.  ^  ^ 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Section  8  Housing 
Assistance  Payments  Program  and 
Estimate  of  Required  Annual 
Contributions. 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Public  Housing  Agencies  use  the  forms 
to  estimate  their  annual  contributions 
requirements,  requisition  fimds.  and  to 
report  actual  receipt  and  expenditures 
to  assure  that  project  costs  do  not 
exceed  the  amoimt  authorized  in  the 
Annual  (Contribution  Contract. 

Form  Number:  HUD-52663.  52672. 
52673. and  52681. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  Annually 
and  (Quarterly. 

Reporting  Burden: 


Numtjer  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


6,200 
6,200 
6,200 
6,200 


1 
1 
4 

1 


1.5 
15 
1.0 
&0 


9,300 

9,300 

24,800 

18,600 


Total  Estimated  Burden  Hours: 
62,000. 

Status:  Extension,  no  changes. 

Contact:  Elizabeth  A.  Lewis.  HUD, 
(202)  708-7424:  Joseph  F.  Lackey.  Jr., 
OMB,  (202)  395-7316. 

Dated:  December  8. 1994. 

IFR  Doc.  94-31056  Filed  12-16-94;  8:45  am] 
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Office  of  the  Secretary 

Poctet  No.  N-44-a617;  FR-3444-N-07] 

Office  of  Lead-Baaed  Paint  Abatement 
and  Poisoning  Prevention; 
Announcement  of  Fun<Hng  Awards  for 
the  Lead-Based  Paint  Hazard 
Reduction  in  Priority  Housing 
Category  I  and  Category  II  Grants 

AGENCY:  Office  of  die  Secretary— Office 
of  Lead-Based  Paint  Abatement  and 
Poisoning  Prevention,  HUD. 
ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  aocordantse  with  section 
102(a)(4)(C)  of  die  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  imder  the 
NOFA  for  Lead-Based  Paint  Hazard 
Reduction  in  Priority  Housing:  Category 
I  and  Category  II  Grants.  The 
announcement  contains  the  names  and 
addresses  of  the  award  vnnners  and  the 
amounts  of  awards. 

FOR  FURTHER  INFORMATION  CONTACT:  Ellis 
G.  Goldman,  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410.  telephone  (202)  755-1822, 
ext.  112.  The  TDD  number  for  the 
hearing  impaired  is  (202)  708-9300  (not 
a  toll-free  number),  or  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  The  Lead- 
Based  Paint  program  is  authorized  by 
the  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
the  Independent  Agencies 
Appropriations  Act  of  1993  (Pub.  L. 
102-389,  approved  October  6. 1992). 

The  purpose  of  the  competition  was 
to  award  grant  funding  for 
approximately  $90,000,000  for  a  grant 
program  for  States  and  local 
governments  to  imderiake  lead-based 
paint  hazard  reduction  in  priority 
housing:  and  Category  n,  for  up  to 
$3,000,000.  for  grants  to  States  for 
assistance  in  implementing  a  State 
certification  program  after  passing 
enabling  legislation.  The  1994  awards 
announced  in  this  Notice  were  selected 
for  funding  in  a  competition  announced 


in  a  Federal  Register  notice  published 
on  June  4. 1993  (58  FR  31848). 
Applications  were  scored  and  selected 
for  funding  on  the  basis  of  selection 
criteria  contained  in  that  Notice. 
A  total  of  $94,328,617  has  been 
awarded,  to  nineteen  Category  I 
grantees,  and  thirteen  Category  II 
grantees.  In  accordance  with  section 
102(a)(4)(C)  of  die  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15. 1989).  the 
Department  has  published  the  names, 
addresses,  and  amounts  of  all  Category 
I  awards  and  eight  Category  II  awards  in 
the  Federal  Register  on  October  14. 
1994  (59  ra  52184).  The  remaining  five 
Category  II  awards,  totaling  $977,353  are 
as  follows: 

NOFA  FOR  Lead-Based  Paint  Haz- 
ard Reduction-  in  Priority  Hous- 
ing: Category  ll  Grants 


state  of  Minnesota  

State  of  Virginia 

State  of  Otiio  

State  of  Connecticut 

$189,750 
200.000 
187.636 
200.000 
199.96/ 

State  of  Rhode  island 

Dated:  Decerabn  5. 1994. 
Ronald  J.  Morony. 

ActiTig  Director,  Office  of  Lead-Based  Paint 
M>atement  and  Poisoning  Prevention. 
(FR  Doc.  94-31055  Filed  12-16-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  Of  the  Secretary 

Section  4{e)  Conditions  for  the  Kerr 
Hydroelectric  Project,  Montana 

AGENCY:  Department  of  the  Interior. 
ACTION:  Extension  of  Public  (Comment 
Period. 

SUMMARY:  On  November  22. 1994  (59  FR 
60158).  the  Department  of  the  Interior 
published  a  notice  of  availability  and  a 
request  for  comment  regarding  its 
proposed  Section  4(e)  conditions  for  the 
Kerr  Hydroelectric  Project  license.  In  an 
effort  to  allow  more  time  for  public 
participation  the  Department  is 
extending  the  comment  period  for  an 
additional  45  days.  Pursuant  to  the 
Federal  Power  Act,  16  U.S.C.  7%7{e),  the 
proposed  conditions  provide  for  the 
adequate  protection  and  utilization  of 
the  Flathead  Indian  Reservation  and  the 
Fish  and  Wildlife  Service  administered 
Flathead  Waterfowl  Production  Area. 
DATES:  The  Department  wrill  consider  all 
comments  on  the  proposed  section  4(e) 
conditions  received  on  or  before 


F^ruary  6, 1995  in  the  formulation  of 
the  Secretary's  final  section  4(e) 
conditions  for  the  Kerr  Hydroelectric 
Project. 

ADDRESSES:  Comments  should  be  sent  to 
Anne  Oichton.  Department  of  the 
Interior,  Office  of  the  Solicitor,  1849  C 
Street,  NW.,  Mail  Stop  6456, 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Schneider,  Department  of  the 
Interior,  Office  of  the  Solicitor,  1849  C 
Street.  NE..  Mail  Stop  6456. 
Washington.  DC  20240,  202-208-6967. 
SUPPLEMENTARY  INFORMATION:  The 
November  22, 1994  (59  FH  60158)  notice 
of  availability  and  request  for  comment 
provided  a  30  day  period  during  wliich 
the  Department  would  receive 
comments  regarding  its  proposed 
Section  4(e)  conditions  for  the  Ken- 
Hydroelectric  Project  Pursuant  to  the 
Federal  Power  Act,  16  U.S.C  797(e).  the 
proposed  conditions  provide  for  the 
adequate  protection  and  utilization  of 
the  Flathead  Indian  Reservation  and  the 
Fish  and  WildUfe  Service  administered 
Flathead  Waterfowl  Production  Area. 
The  proposed  conditions  for  the 
Flathead  Indian  Reservation  provide  for 
the  imposition  of  a  base  load 
operational  scenario  at  the  Kerr  Project 
liiis  operational  scenario  precludes  the 
use  of  Kerr  Dam  as  a  load  regulating  or 
peak  power  generation  facility,  and 
requires  minimum  flows,  certain 
restrictions  on  flow  fluctuations 
(ramping  rates),  and  a  two  year  ramping 
rate  study.  In  addition,  the  proposed 
conditions  provide  for  non-operational 
measures  designed  to  protect  and 
provide  for  adequate  utilization  of  the 
Flathead  Indian  Reservation  in 
conjunction  with  operational  measures. 
The  non-operational  measures  include 
the  development  of  a  Fish  and  Wildlife 
Implementation  Strategy,  development 
of  an  operational  rule  curve,  habitat 
acquisition,  habitat  development, 
fishery  supplementation  and 
reintroduction,  development  of 
recreational  resources,  and  the 
identification  and  protection  of  cultural 
resources  on  the  Flathead  Indian 
Reservation.  The  proposed  conditions 
for  the  Flathead  WPA  provide  fw  the 
imposition  of  erosion  control  on  the 
north  shore  of  Flathead  Lake  and  the 
upper  Flathead  River,  island  restoration, 
and  habitat  acquisition  and 
development.  The  costs  of  all  measures 
will  be  borne  by  the  project  licensees. 

The  deadline  for  comment  on  the 
proposed  Section  4(e)  conditions  is 
extended  for  45  days  by  this  notice.  The 
comment  period,  which  began  on 
November  22. 1994.  therefore,  consists 
of  a  total  of  75  days.  All  comments  are 
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Federal 


dm  to  the  Department  OB  or  before 
February  6, 1995.  In  addition,  the 
Department  will  be  making  availaUe 
two  technical  repents  that  further 
suppoit  tha  propoaad  Sadion  4(e) 
conditkns,  the  "Kerr  Hydro-dactric 
Pro|act  Rapoct"  by  Stetson  Engineers. 
Inc. ,  and  "An  Evahiatioo  of  the  Wildlife 
Components  of  tba  Kerr  Dam  Pr<^ect 
Mitigation  aid  Management  Plan  and 
Recommended  Section  4(e)  Articles"  by 
BioSjfStems  Analysis.  Inc.  The  proposed 
conditions  and  the  above  referenced 
reports  are  available  for  review  and 
copying  at  the  Department  of  the 
Interior.  1849  C  Street.  hfW.. 
Washington,  DC  in  room  6443.  Copies  of 
the  proposed  Section  4(e)  condititms 
and  the  above  referenced  reports  will  be 
made  available  to  all  interested  parties 
upon  request. 

Dated:  I>tcwiibrr  12, 1994. 

WiUtelLTas^OT. 

Acting  Director,  OffkeofEnvinmmmtai 
Poiicy  and  Compliance. 

(FR  DiDC.  94-31045  Rled  12-lfr-94:  8:45  am? 
■UMB  oooc  4»fe-a>-w 


Cantoai  Utah  Projact  Completfon  Act; 
Notica  of  Intant  To  Contract  for 
Hydroataclric  Powar  Dovatopmam  In 
tha  Ofamond  Folk  Aran  of  tha  Cantrri 
Utah  Proiaci  (CUP)  and  tha  Straaibeny 
Vallay  Profact  (SVP).  UT 

agency:  Office  of  the  Assistant 
Secretary  for  Water  and  Science. 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  accept 

Siroposals,  select  a  lessee,  and  contract 
or  hydroelectric  power  development  in 
the  Diamond  Fork  area. 

StMNNARV:  Current  Federal  policy 
encourages  non-Federal  development  of 
electrical  power  resource  potential  on 
Federal  water  resource  projects.  The 
Department  of  the  Interior  (Interior),  in    ' 
consultaticMi  with  the  Department  of 
Energy,  Western  Area  Power 
Administration  (Western),  will  consider 
proposals  for  non-Federal  development 
of  hydroelectric  power  in  the  Diamond 
Fork  area  of  the  CUP  and  the  SVP,  Utah, 
consisting  of  the  area  from  the  outlet  of 
the  Syar  Tunnel  to  the  confluence  of 
Diamcmd  Fork  Creek  and  the  Spanish 
Fork  River.  Interior  is  considering  such 
hydroelectric  power  development  under 
a  lease  of  power  privilege.  No  Federal 
funds  will  be  available  for  such 
hydroelectric  power  development. 
Western  would  have  the  first 
opportunity  to  ptndiase  and/or  market 
the  power  that  would  be  generated  by 
such  development  under  a  lease  of 
power  privilege.  The  CUP  and  the  SVP 
are  Federal  Bureau  of  Reclamation 
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(l&clamation)|project8.  This  notice 
presents  background  information, 
proposal  content  guidelines, 
informatian  c^ceming  selection  of  a 
non-Federal  e^tity(s)  to  develop 
hydroelectric  power  in  the  Diamond 
Fork  area  of  tl  b  CUP  and  the  SVP.  and 
power  purcfaai  tng  and/or  marketing 
consideration) .  Interested  parties  are 
invited  to  subi  nit  proposals. 
DATES:  A  writt  sn  pn^ptosal  and  seven 
copies  must  b  i  submitted  on  or  before 
May  1. 1995.  t  >:  Mr.  Ronald  Johnston. 
Program  Direc  or,  CUP  Completion  Act 
Office,  Depart  oent  of  the  Interioc,  302 
East  1860  Sou  h.  Provo.  UT  84606- 
6154. 

A  copy  of  th  e  proposal  should  also  be 
sent  to:  Mr.  Kc  nneth  G.  Maxey,  Area 
Manager,  Wes  em  Area  Power 
Administratio^,  P.O.  Box  11606,  Salt 
Lake  City,  UT  P4147-0606. 
FOR  FURTHER  (INFORMATION:  AdditicHud 
information  oi  matters  related  to  this 
Federal  Register  notice  can  be  obtained 
at  the  address  pnd  telephone  number  set 
forth  below:  Mr.  Ronald  ]ahjuHon, 
Program  Director.  CUP  Completion  Act 
Office,  Departiient  of  the  Interior.  302 
East  1860  South.  Provo.  UT  8460&- 
6154,  Telephoiie:  (801)  379-1103. 

Information  Velated  to  Western's 
purchasing  and/or  marketing  the  power 
may  be  obtain  sd  at  the  address  and 
telephone  nus  iber  set  forth  below:  Mr. 
Kenneth  G.  Mi  xey.  Area  Manager, 
Western  Area  'ower  Administration, 
P.O.  Box  1160  >,  Sah  Lake  City,  UT 
84147-0606, ':  elephone:  (801)  524- 
6372. 

Technical  d  ita  may  be  obtained  at  the 
address  and  taephone  nimiber  set  forth 
below:  Mr.  Read  Murray.  Program 
Coordinator,  duP  Completion  Act 
Office,  Department  of  the  Interior.  302 
East  1860  South,  Provo,  UT  84606- 
6154,  Telephoiie:  (801)  379-1237. 

Background  laformation 

The  CUP.  eanneville  Unit,  located  in 
northern  Utahl  was  authorized  for 
construction,  aicluding  hydroelectric 
power,  by  the  Colorado  River  Storage 
Project  (CRSPjAct  of  April  11, 1956,  (70 
Stat.  105)  {CRSP  Act)  as  a  participating 
project,  and  tl^  Central  Utah  Project 
Completion  Att  (Titles  U  through  VI  of 
Public  Law  102-575, 106  Stat.  4605) 
(CUPCA).  ThejUnited  States  has 
constructed  a  portion  of  the  BonneviHe 
Unit  of  the  CUf  (initial  phase), 
including,  among  other  features.  Upper 
Stillwater  Danl.  Bottle  Hollow  Dam. 
Starvation  Dai  i.  Currant  Creek  Dam, 
Jordanelle  Dai  i,  Soldier  Creek  Dam  for 
the  enlarged  S  rawberry  Reservoir,  the 
Syar  Tunnel,  ^d  the  Sixth  Water 
Aqueduct  andjTunnel.  The  Central  Utah 
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Water  Conservancy  District  (ENstrict)  is 
constructing  other  features  of  the 
Bonneville  Unit  {Hirsuant  to  CUPCA. 
Section  208  of  the  CUPCA  provides  that 
power  generation  facilities  associated 
with  the  CUP  be  developed  and 
operated  in  accordance  with  the  CRSP  ' 
Act.  which  explicitly  eoibodies  all 
Reclamation  law  exc^t  as  otherwise 
provided  in  the  CRSP  Act.  The  District, 
imder  its  contracts  with  tiie  United 
States,  has  certain  operation, 
maintenance,  replacement,  and 
repayment  responsibih'ties  and 
obligations  concerning  the  Bonneville 
Unit. 

The  United  States  constructed  the 
SVP,  comprising  the  Strawberry  Dam 
and  Reservoir,  the  Strawberry  Tunnel, 
the  Upper  Spanish  Fork  Powerplant  and 
transmission  lines,  the  High  Line  Canal, 
the  Mapleton  and  Spiingville  Lateral 
and  related  ccdlactian,  diversion. 
conveyance,  and  distribution  woarks,  all 
of  which  were  substantially  ciMnpleted 
in  approximately  the  year  1915.  The 
Strawb«Ty  Water  Users  Association 
(Association),  under  its  contracts  with 
the  United  States,  has  the  right  to  lease 
power  privileges  (sul^ect  to  approval  by 
Interior)  and  b»s  c^eration, 
maintenance,  replacement,  and 
repayment  responsibilities  and 
obligations  concerning  the  SVP. 

Interior,  in  consultaticai  with  Western, 
is  considering  only  a  conv^dated 
system  for  hydroelectric  power 
development  in  the  Dianumd  Fwk  area 
(Project),  involving  both  the  CUP  and 
the  SVP.  through  a  lease  erf  power 
privilege.  The  genoal  authmity  far  lease 
of  power  privilege  under  Reclamation 
law  includes  the  Town  Sites  and  Power 
Development  Act  of  1906  (43  U.SXL 
§  522)  and  the  Reclamation  Project  Act 
of  1939  (43  U.S.C.  S485h(c))  (1939  Act). 

A  lease  of  power  privilege  is  an 
alternative  to  Federal  hydroelectric 
power  developmenL  The  lease  of  power 
privilege  would  grant  to  a  non-Federal 
entity(s)  the  right  to  utilize,  consistent 
writh  CUP  and  SVP  purposes,  water 
power  head  or  storage  at  and/or 
operationally  in  conjunction  with  the 
CUP  and  the  SVP,  for  non-Federal 
electric  power  generation  and  sale  by 
the  lessee  (s).  Any  lease  of  power 
privilege  in  the  Diamond  Fork  area  of 
the  CUP  and  SVP  must  accommodate 
pre-existing  legal  rights  of  the  District 
and  the  Association. 

Interior  would  be  the  lead  Federal 
agency  for  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  for 
any  lease  of  power  privilege  to  develop 
the  Project.  Issuance  of  a  lease(s)  of 
power  privilege  for  hydroelectric  power 
development  in  the  Diamond  Fork  area 
will  require  compliance  with  Federal 


fish,  wildlife,  recreation,  and 
environmental  laws,  as  determined  by 
Interior. 

Western  would  have  the  first 
opportunity  to  purchase  and/or  market 
the  power  that  would  be  generated  by 
the  Project  under  a  lease(s)  of  power 
privilege.  Under  this  process.  Western 
would  either  piuchase  and  market  the 
power  as  Salt  Lake  City  Area— 
hitegrated  Projects  (SLCA-IP)  power  or 
market  the  power  independently  by  first 
offering  it  to  preference  entities  and 
secondly  to  non-preference  entities. 

All  Project  study  and  development 
costs,  including  comphance  with 
Federal  fish,  wildlife,  recreation  and 
environmental  laws,  would  be  the 
expense  of  the  lessee{s).  Lease  payments 
to  the  United  States  vrill  be  deposited  in 
the  Upper  Colorado  River  Basin  Fund. 

Proposal  Content  Guidelines 

Interested  parties  should  submit 
proposals  explaining  in  as  precise  detail 
as  is  practicable  how  the  Project  would 
be  developed.  Factors  Which  a 
proposal(s)  should  consider  and  address 
include,  but  are  not  limited  to,  the 
following: 

A.  Provide  qualifications  of  the 
proposing  entity(s).  Include  information 
on  preference  status,  type  of 
organiTaUon,  length  of  Ume  in  business, 
experience  in  funding  and  design  and 
construction  of  similar  projects, 
industry  rating(s)  that  indicate  financial 
soundness  of  the  potential  lessee(s), 
experience  of  key  management 
personnel,  history  of  any 
reorganizations  or  mergers  with  other 
companies,  and  any  other  information 
that  demonstrates  the  adequacy  of  the 
proposal  and  financial  ability  to  fund  all 
studies,  designs,  and  construction.  The 
term  "preference."  as  applied  to  a  lease 
of  power  privilege,  means  an  entity 
qualifying  for  preference  to  develop 
non-Federal  hydroelectric  power,  under 
Section  9(c)  of  the  1939  Act,  as  a 
municipality,  public  corporation  or 
agency,  or  cooperative  or  other 
nonprofit  oiganization  financed  in 
whole  or  in  part  by  loans  made  pursuant 
to  the  Rural  Electrification  Act  of  1936. 
B.  Provide  geographical  locations  and 
describe  principal  structures  and  other 
important  features  of  the  Project 
including  roads  and  transmission  lines. 
Estimate  and  describe  installed  capacity 
and  the  capacity  of  the  power  facilities 
under  dry,  average,  and  wet 
hydrological  conditions.  Also  describe 
seasonal  or  annual  generation  patterns. 
Include  estimates  of  the  amount  of 
electrical  energy  that  would  be 
produced  fiom  each  facility  for  each 
month  of  average,  dry.  and  wet  water 
years.  If  capacity  and  energy  can  be 


delivered  to  another  location,  either  by 
the  proposing  entity  or  by  potential 
wheeling  agents,  specify  where  capacity 
and  energy  can  be  delivered.  Include 
concepts  for  power  sales  and 
contractual  arrangements,  involved 
parties  and  the  proposed  approach  to 
wheeling  if  required. 

C.  Indicate  tide  arrangements  and  the 
ability  for  acquiring  title  to  or  the  right 
to  occupy  and  use  lands  necessary  for 
the  Project,  including  such  additional 
lands  as  may  be  required  during 
construction. 

D.  Identify  water  rights  applicable  to 
the  proper  operation  of  the  Project,  the 
holder  of  such  rights,  and  how  these 
rights  would  be  acquired  or  perfected. 

E.  Explain  studies  necessary  to 
adequately  define  impacts  on  the  CUP 
and  the  SVP  and  the  environment  in 
order  to  facilitate  the  decision  making 
process.  Explain  any  proposed  use  of 
the  Project  for  conservation  and 
utilization  of  the  available  water 
resoxuces  in  the  public  interest. 
Describe  any  significant  environmental 
issues  and  the  approach  for  gathering 
data  and  handling  the  environmental 
issues  to  protect  and  enhance  the 
quality  of  the  environment. 

F.  I)escribe  anticipated  contractual 
arrangements  with  the  District  and  the 
Association  and  define  how  the  Project    ' 
would  operate  in  harmony  with  the  CUP 
and  the  SVP. 

G.  Provide  a  management  plan  to 
accomplish  such  activities  as  plaiming, 
NEPA  compliance,  design,  construction, 
operation,  and  maintenance.  Prepare 
schedules  of  these  activities  as  is 
applicable.  Describe  what  studies  are 
necessary  to  accomplish  the 
hydroelectric  power  development  and 
how  the  studies  would  be  implemented. 

H.  Estimate  Project  development  cost. 
This  cost  should  include  all  investment 
costs  such  as  the  cost  of  studies  to 
determine  feasibility,  NEPA 
compliance,  design,  construction,  and 
financing  as  well  as  the  amortized 
annual  cost  of  the  investment;  also,  the 
annual  operation,  maintenance,  and 
replacement  expense  for  the  Project  and 
other  expenses  associated  with  the  CUP 
and  the  SVP.  If  there  are  additional 
transmission  or  wheeling  expenses 
associated  with  the  development  of  the 
Project,  these  should  be  included. 
Identify  proposed  methods  of  financing 
the  Project.  An  economic  analysis 
should  be  presented  that  compares  the 
present  worth  of  all  benefits  and  costs 
of  the  Project.  Additionally,  a  financial 
analysis  should  be  presented  that 
compares  monies  available  to  the 
United  States  for  use  of  Federal  facilities 
and  costs  to  the  CUP  and  the  SVP. 
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Selection  of  Leasee 

Interior,  in  consultation  with  Western, 
will  evaluate  proposals  received  in 
response  to  this  published  notice.  A 
proposal  will  be  ruled  unacceptable  if  it 
is  not  complete,  is  not  consistent  with 
both  CUP  and  SVP  purposes,  and  does 
not  accommodate  pre-existing  legal 
rights  of  the  District  and  the 
Association,  as  detennined  by  Interior. 

Selection  of  a  lessee  will  be  based  on 
the  following  considerations: 

A.  First  consideration  uill  be  given  to 
preference  entities.  Interior  will  give 
added  consideration  to  proposals  that 
(1)  are  especially  well-adapted  to 
developing,  conserving,  and  uUlizing 
the  water  and  natural  resources;  (2)  are 
harmonious  with  CUP  and  SVP 
purposes;  and  (3)  would  provide 
significant  economic  benefits  to  the 
CUP,  the  SVP,  and  the  United  States. 

B.  Second  consideration  will  be  given 
to  non-preference  entities.  Interior  will 
give  added  consideration  to  proposals 
that  (1)  are  especially  well-adapted  to 
developing,  conserving,  and  utilizing 
the  water  and  natural  resources;  (2)  are 
harmonious  with  CUP  and  SVP 
purposes;  and  (3)  would  provide 
significant  economic  benefits  to  the 
CUP.  the  SVP.  and  the  United  States. 

Power  Purchasing  and/or  Marketing 
Considerations 

Western  would  have  the  first 
opportimity  to  purchase  and/or  market 
the  power  that  would  be  generated  by 
the  Project  under  a  lease(s}  of  power 
privilege.  Western  will  consult  with 
Interior  on  such  power  purchasing  and/ 
or  marketing  considerations. 

Western  would  determine  its  interest 
in  purchasing  the  electric  power  from 
the  lessee(s)  as  a  replacement  resource 
for  its  Salt  Lake  City  Area  Integrated 
Projects  (SLCA/IP)  under  principles  and 
processes  being  considered  as  part  of 
Western's  Replacement  Power  Process 
under  the  Grand  Canyon  Protection  Act. 
Western  would  also  apply  Integrated 
Resource  Planning  principles  in 
comparing  this  resource  with  all  other 
potential  resource  purchases  available 
to  Western. 

Alternatively,  Western  may  market 
the  power  available  from  the  Project  on 
a  stand-alone  basis,  first  to  preference 
entities  qualified  under  criteria 
established  by  Western  and  second  to 
non-preference  entities,  by  developing 
an  individual  mariceting  plan  for  this 
power.  This  marketing  plan  would  be 
developed  through  a  separate 
subsequent  public  process  beginning 
with  a  notice  in  the  Federal  Register  of 
Western's  intent  to  market  the  power. 
The  marketing  plan  would  include  all        ' 
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aspects  of  marketing  the  power, 
including  aangnmoit  of  power  to 
qualified  pvefinence  ukI/ot  non- 
preference  entities,  pricing. 
transmissiMi,  and  delivery  of  power. 
Western  would  recover  tluB  costs  it 
would  incur  in  purchasing  and/or 
marketing  the  power  thro^i  the  rates 
charged  for  the  power.  Finn  power  rates 
would  be  established  through  a  public 
process,  initiated  by  a  notice  in  the 
Federal  Register,  separate  from  the 
marketing  plait. 

In  the  event  Western  elects  to  not 
purchase  and/m  maricet  the  power 
generated  by  the  Prefect  or  such  a 
decision  cannot  be  made  prior  to 
execrution  of  the  lease  of  power 
privilege,  the  Iessee(s)  would  be 
responsible  for  marketing  the  power 
generated  by  the  Project  with  priority 
given  to  prefierence  entities  as  heretofcnv 
defined  in  PROPOSAL  CONTB^ 
GUIDELINES,  paragraph  A. 

Notification  of  Selection  of  Lessee  and 
Negotiations  for  a  Lease  of  Power 
Privilqe 

After  Interior  selects  a  lessee.  Interior 
will  notify,  in  writing,  ail  entities 
submitting  proposals  of  Interior's 
decision  regarding  selection  of  the 
potential  l^see(s).  The  selected 
potential  lessee(s)  will  have  five  years 
from  the  date  of  such  notification  to 
enter  into  a  leasefs)  of  power  privilege 
for  the  site  or  sites  identified  in  the 
proposal.  Lease  of  power  privilege 
negotiation  sessions  will  be  public.  If 
Western  elects  to  pinrhase  and/or 
market  the  power,  such  lease(s)  of 
power  privilege  will  state  how  Western 
will  be  involved  in  pnrchasing  and/or 
marketing  the  power. 

Any  excessive  delay  resulting  from 
compliance  with  the  provisions  of 
Federal  environmental  laws  or 
administrative  review  by  a  Federal 
agency,  pertaining  to  the  Project,  may 
extend  the  five  year  time  period  for  a 
period  equal  to  that  of  the  delay.  In  the 
event  of  Utigation  related  to  the 
proposed  Project,  the  five  year  time 
period  will  be  extended  for  a  period 
equal  to  that  of  the  delay,  provided  such 
litigation  was  initiated  by  parties  other 
than  the  selected  potential  lessee(s)  or 
its  employees,  officers,  agents,  assigns, 
shareholders,  customers  or  persons  or 
groups  served  by  or  in  privity  with  the 
potential  lessee(s). 

Dated:  December  13. 19M. 
Ronald  lohnataa, 
CUP  Program  Director.  Department  of  the 
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BaI'diyaka  Ini 
Intent  To 
Impact 

AGENCY:  Burea^  of  Land  Management. 
ACTION:  Notice  bf  Intent  to  Prepare  an 
Enviroirnientaljlmpact  Statement  (EIS) 
and  Notice  of  Scoping  Meetings. 


summary:  Purs|iant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  tl^  Bureau  of  Land 
Management,  uoos  Bay  District,  will  be 
directing  the  preparation  of  an  EIS  to  be 
prepared  by  a  third  party  contractor  cm 
the  impacts  of  the  proposed 
construction  ol  the  BaI'diyaka 
Interpretive  Cc  iter. 
DATES:  Written  comm«its  will  be 
accepted  until  anuary  10, 1995.  Public 
scoping  meetij  gs  wiU  be  held  frt»n  3  to 
5  and  7  to  9  p.i  n.  on  Monday,  January 
9, 1995,  at  BLh  ['s  Coos  Bay  Office,  1300 
Airport  Lane.  North  Bend.  OR  and  from 
3  to  5  and  7  to  9  p.m.  on  Tuesday, 
January  10, 19^5,  at  BLM's  Eugene 
Office,  2890  Clad  Drive,  Eugene,  OR. 
Additional  briefing  meetings  will  be 
considered  as  tppropriate. 
AIXMtESSES:  Comments  concerning 
issues  to  be  addressed  in  the  EIS  should 
be  addressed  te:  District  Manager,  Coos 
Bay  District,  1300  Airport  Lane,  North 
Bend,  OR  974^2000,  Attn:  BaI'diyaka 
Project. 

KM  FUmHER  irfOnMATION  CONTACT: 
Daryl  Albiston,  Tioga  Area  Manager, 
Coos  Bay  District,  1300  Airport  Lane, 
North  Bend.  O  I  97459-2000,  (503)  756- 
0100. 

SUPPLEMENTAR  f  INFORMATION:  BLM.  in 
cooperation  w  th  the  Confederated 
Tribes  of  Coos,  Lower  Umpqua  & 
Siuslaw,  et  al.  is  considering  the 
construction  of  an  interpretive  center  to 
be  located  neaf  the  Cape  Arago 
Lighthouse  on  Gregory  Point  in  Coos 
County,  OR  (T,  26  S.,  R.  14  W..  Sec.  4. 
Willamette  Meridian).  The  center  will 
be  known  as  the  Bal'di)raka  Interpretive 
Center  and  coald  feature  the  Native 
American  bistary  of  the  local  tribes,  as 
well  as  the  historic  use  of  this  site  by 
the  U.S.  Lifesaving  Service  and  the  U.S. 
Coast  Guard,  "^e  proposed  action  may 
consist  of  one  Or  more  new  buildings  to 
house  the  interpretive  displays,  meeting 
rooms,  officesja  new  lighthouse,  and 
related  infi^astAictiire  needs. 

Potential  issties  include,  but  may  not 
be  limited  to,  vehicular  access  and 
parking;  social  and  economic  values; 
recreation;  impacts  on  cuhural 
resources,  trac  :tional  Native  American 
resources,  geo  ogy  and  mineral 


resources,  visual  resources,  soil, 
watershed,  and  vegetation  resources. 

The  project  area  will  encompass 
approximately  40  acres,  while  the  area 
of  ccMisideration  of  impacts  will  be 
much  larger  and  inchxde  the 
communities  of  Coos  Bay,  Charleston. 
North  Bend,  as  well  as  associated  roral 
areas.  . 

Consideration  virill  be  given  to 
adjacent  Federal  and  State  administered 
lands  as  well  as  County  and  {urivate 
lands  and  the  affect  on  local  land  use 
planning. 

The  specific  location,  design  and 
arrangement  is  yet  to  be  determined 
Alternatives  to  be  considered,  other 
than  the  No  Action  Alternative,  are 
unknown  at  this  time. 

The  Bureau  of  Land  Management's 
scoping  process  for  the  EIS  will  include 
(1)  Identification  of  issues  to  be 
addressed,  (2)  Identification  of  viable 
alternatives;  and  (3)  Notifying  interested 
groups,  individuals,  and  agencies  so 
that  additional  information  concerning 
these  can  be  obtained. 

The  scoping  process  will  consist  of 
this  Federal  Register  Notice;  a  legal 
notice  in  local  newspapers  announcing 
the  scoping  meetings;  letters  of 
invitation  to  participate  in  the  scoping 
process;  and  a  scopii^  meeting  agenda 
which  further  clarifies  the  proposed 
action,  range  of  alternatives  and 
previousfy  identified  significant  issues 
being  considered,  to  be  distributed  to 
selected  parties  and  available  upon 
request. 

Dated:  November  29, 1994 
Mehrin  Chase, 
District  Manager 

[FR  Doc.  94-31159  Filed  12-16-94  8  45  am) 
BILUNQ  CODE  O10  33  P  M 

[MT-92fr-05-t310-(H-P;  PIDM  62731} 

Notice  of  Proposed  Reinstatement  off 
Tennkiated  OU  and  Gas  Lease  NDM 
62731 

Under  the  provisions  of  P.L.  97—451 
a  petition  for  reinstatement  of  oil  and 
gas  lease  NDM  62731.  Stark  County 
North  Dakota,  was  timefy  filed  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  55  per  acre  ami 
16%  percent  respectively  Payment  of  a 
$500  administration  fee  has  been  made 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  contained 
in  Sec.  31  (d]  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U  S.C 
188),  the  Bureau  of  Land  Management  is 
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proposing  to  ranstate  tbe  lease, 
effective  as  of  die  date  of  terminatioa, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increesed 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publicatioa  of 
this  Notice. 

Dated:  DecBmfaara.  1994. 
Ifarmif  rmiall. 

Chief.  Fhdds  Adjadication  Section. 
(FR  Doc.  94-31160  Filed  12-16^94;  8:45  an] 
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[AZ-02(MI6-14at-0e;  AZA-813601 

Notice  Of  Intent  To  Prapera«n 
Environmental  Impact  SlalameiU 
Analyiing  the  Impacts  of  the  Prapoaed 
Exchange  of  AppreilmsiBly  5910 
Acre*  of  PubNe  Land  Near  Kaamy, 
Arizona  and  MO  Aofva  of  Fadeni 
Mineral  Eatato  Near  Caaa  Grande. 
Arizona  for  Other  Prfvata  Lands  of 
Equal  Appraised  Value  in  Central 
Arizona 

AGENCY:  Department  of  Intmor.  Bureau 
of  Land  Management. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
exchange  of  pubfic  lands  near  Kearny 
and  Casa  Gtande,  Arizona. 


summary:  This  notioe  advises  the  public 
that  the  Bureau  of  Land  Managemoit 
intends  to  prepare  an  envinmmental 
impact  statement  fen-  the  exchange  of 
pubUc  lands  near  Kearny  and  Casa 
Grande.  Arizona  for  private  lands  of 
equal  value  in  central  Arizona. 

1.  Identification  of  the  geographic 
areas  involved:  The  proposed  land 
exchange  involves  apjmudmately  6550 
acres  of  public  lands  currently  manned 
by  die  Phoenix  District,  Bureau  of  Land 
Management  that  are  located  near 
Kearny  and  Casa  Grande.  Arizona. 

2.  Ilie  no  action  alternative  and 
alternatives  that  consider  various 
combinations  of  selected  and  o£Ceied 
lands  will  be  analyzed. 

3.  General  types  of  issues  anticipated: 
The  proposed  land  exchange  involves 
issues  related  to  the  natural  resource 
values  and  uses  of  the  public  lands  in 
question.  These  issues  are  expected  to 
involve  impacts  on  water  resources, 
native  vegetation,  riparian  areas, 
wildlife,  recreation,  soaoeconoeuc, 
public  access,  grazing  allotments, 
county  tax  base,  minerals,  and  cultural 
resources. 

4.  Disciplines  to  be  represented  and 
used  to  prepare  the  environmental 
impact  ttotpment-  Hydrology,  botany, 
wildlife,  recreation,  realty,  range. 
econoBucs.  geolpgy,  and  archaeology. 


OtATES:  The  kind  and  extmt  of  public 
particapatton:  PuUic  open  houses/ 
scoping  meetingB  will  be  held  at  the 
followii^  locatiotts  and  times: 
Mesa  Open  House,  lanuary  30, 1995  4- 
8  p.m..  Mesa  Coinmunity  and 
Conference  GeiMer.  263  North  Center 
Street,  Mesa.  Arizona  (602)  644-2178 
Keamy  Open  House,  lanuuy  31, 1995 
5-9  p.m..  Coostitutian  Hall  (Soiior 
Citizen  Center).  912  East  TiUnuy 
EMve.  Keamy.  Arizona  (602)383- 
5071. 

Public  input  may  be  submitted  durii^ 
the  public  meeting  or  in  writing  to  the 
address  ^ven  in  the  section  below. 
Public  comments  will  be  accepted  until 
FelHuary  14. 1995. 
ADDRESSES:  Written  comments 
concerning  the  environmental  impact 
statement  should  be  submitted  to 
Biueau  of  Land  Management,  Attn:  Gail 
Acheson,  Area  Manager.  Phoenix 
Resource  Area,  2015  West  Deer  Valley 
Road.  Phoenix,  Arizona  85027. 
FOR  RfflTHER  INFORMATKM  CONTACT:  Bill 
Ruddick,  Bureau  of  Land  Management. 
Phoenix  District  Office.  2015  West  Deer 
Valley  Road.  Phoenix.  Arizona  85027. 
phone (602) 780-8090. 

Dated:  December  13, 1994. 
Johe  K.  ChrimtiMtn, 
Actiitg  District  Manager. 
IFR  Doc  94-31059  Filed  12-16-^;  «:45  am) 
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(CO-076-11 10-04] 

Seasonal  Road  Closure  for  the  Garvey 
Canyon  Area 

AOaiCT.  Bureau  of  Land  Management, 

Departmeot  of  Interior 

ACTION:  Order  of  area,  road  winter  use 

restriction. 


SUMMARY:  This  order,  issued  under  the 
authority  of  43  CFR  8364.1  and  43  CFR 
8341.2(a).  limits  travel  from  December  1 
to  May  1  in  Garvey  Canyon.  15  miles 
north  of  Fruita,  Colorado  to  non- 
motorized  means.  The  length  of  road 
with  this  additional  seasonal  closure  is 
approximately  1.5  miles,  whidi  is 
joined  to  the  existing  seasonal  closure 
indicated  in  the  Grand  Juncticm 
Resource  Management  Plan  of  1987. 
The  affected  public  land  is  in  the 
Grand  Junction  Resource  Area,  Grand 
Junction  District,  and  is  located  in  T.  8 
S.,  R.  101  W..  Se<^on8  7  and  8.  and  T. 
8  S..  R.  102  W.,  Sec  12,  6th  Principal 
Meridian;  Garfield  County.  Colorado. 
INFECTIVE  DATES:  Tlie  restriction  shall  be 
effective  Deoamber  15. 1994  and  remain 
until  rescinded  or  modified  by  the 
Authorized  Officer. 


SUPPUMENTAWY  INFOWatTIOIL  The 
purpose  of  the  seasonal  closure  is  to 
significantly  reduce  human-induced 
stress  on  wintering  de^  and  elk  in  an 
area  where  costs  in  energy  loss  are 
particularly  in^  due  to  the  topogr^hy 
and  the  concentration  of  animals  The 
closiue  affects  about  1.5  miles  of  road  in 
lower  Garvey  Canyon.  A  sign  will  be 
posted  before  the  gate  indicating  the 
closure  season  and  the  reason. 
Information  including  maps  of  the 
restricted  area  is  avail^le  in  the 
Resource  Area  Office  and  District  Office 
at  the  addresses  shown  bdow.  Persons 
who  are  exempt  from  the  restrictions 
include: 

(1)  Any  Federal,  Stale,  ot  local  officers 
engaged  in  fire,  emergency,  or  law 
enforcement  activities;  (2)  BLM  employees 
engaged  in  official  duties;  (3)  Pereons 
authorized  to  operate  motorized  vehicles    » 
within  the  restricted  area,  such  as  natural  gas 
well  service  people  and  permitted  grazing 
operators. 

PENALTIES:  Violations  of  this  restriction 
order  are  punishable  by  fines  not  to 
exceed  $1,000  and/or  imprisomnoit  not 
to  exceed  12  months. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Catherine  Robertson,  Area  Manager. 

Grand  Junction  Resource  Area,  2815  H 

Road,  Grand  Junction.  00  81506;  (303) 

244-3000. 

MarkMMW, 

Grand  function  District  Manager 

(FR  Doc  94-31158  Filed  12-16-94;  8?«Sam) 
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Rah  and  MWdHfe  Seivtoa 
Receipt  of  Appiication(s)  for  Permit 

The  following  applicant  has  applied 
for  a  permit  to  c»nduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.) 

PRT-7S7125 

Applicant:  Monte  Carroll  McDonald, 
Ogden  Environmental  &  Eneigy 
Services,  Oak  Ri<^,  Tennessee 
The  applicant  requests  a  permit  to 
include  take  activities  for  the  American 
burying  beetle  (nicrophorus  ain«icanus) 
for  the  purpose  of  scientific  research 
and  enhancement  of  propagation  and 
survival  of  the  species  as  prescribed  by 
Service  recovery  documents. 

PRT-797129 

Applicant:  Dr.  James  P.  Collins,  Chair. 
Department  of  Zoology,  Arizona 
State  University,  Tempo,  Arizona 
The  applicant  requests  a  permit  to 

include  take  activities  for  various 
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endangered  fish  species  that  ocoir 
within  wraters  in  Arizona,  New  Mexico, 
Texas,  and  Oklahoma  for  the  puipose  of 
scientific  research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  by  Service  recovery 
doomients. 

PRT-797127 

Lt.  Col.  Gary  Burroughs.  District 

Engineer.  USA  Corps  of  Engineers, 
Albuquerque,  NM 
The  applicant  requests  a  permit  to 
include  take  activities  for  various 
endangered  fish,  birds,  and  plants  that 
occur  within  Arizona  and  New  Mexico 
for  the  purpose  of  scientific  research 
and  enhancement  of  propagaticm  and 
survival  of  the  species  as  prescribed  by 
Service  recovery  documents. 

PRT-797128 

Applicant:  Dr.  Paul  R.  Krausman, 
School  of  Renewable  Natiural 
Resources,  University  of  Arizona, 
Tucson,  Arizona 

The  appUcant  requests  a  permit  to 
include  take  activities  for  the  Sonoran 
pronghom  antelope  (Antilocapra 
americana  sonoriensis)  for  the  purpose 
of  scientific  research  and  enhancement 
of  propagation  and  survival  of  the 
species  as  prescribed  by  Service 
recovery  documents. 
ADDRESS:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director,  Ecological  Services, 
U.S.  Fish  and  Wildlifie  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103, 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  for  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See  ADDRESS 
above) 
Jamn  A.  Young. 

Acting  Regional  Director,  Region  2, 

Albuquerque,  New  Mexico. 
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Notic*  Of  Record  Of  Decision  for  Bayou 
Sauvage  National  WikMif^  Refuge, 
Master  Plan^Fkial  Environmental 
Impact  Statement  (FEIS).  Orleans 
Pariah,  Louisiana 

agency:  Fish  and  WUdlife  Service, 

Interior. 

ACnON:  Notice. 


SUMMARY:  This 


notice  makes  available  to 


the  pubUc  a  su  lunary  of  the  Record  of 
Decision  (ROD  for  the  final  Master 
Plan/FEIS  for  ti  te  Bayou  Sauvage 
National  Wildlife  Refuge,  located  in 
Orleans  Parish.  Louisiana. 
EstabUshment  <  la  19,000-acre  refuge 
was  authorized  by  Congress  on  July  28, 
1986.  As  of  19S  3,  the  refuge  contained 
approximately  22,800  acres  imder  the 
supervision  of  me  Fish  and  Wildlife 
Service  (Servio  i).  There  is  a  potential 
for  future  expai  sion  of  the  refuge  to 
include  a  total  i  tf  approximately  30,000 
acres.  Federal  f  mding  for  design, 
construction,  ai  id  operation  of  the 
refuge  is  provic  ed  through 
appropriations  )y  Congress.  Pursuant  to 
the  Council  on  uivironmental  Quality 
regulations  imp  lamenting  the  National 
Environmental  'olicy  Act  (NEPA)  (40 
CFR  1S0S.2),  th }  Service  issues  this 
ROD  upon  cons  (deration  of  the  FEIS 
prepared  for  th(  i  Propf^ed  Action. 

A  Notice  of  /  vailability  of  the  FEIS 
was  published  ^y  the  Environmental 
Protection  Ageilcy  in  the  Federtd 
Register  on  Sepltember  9, 1994. 

Factors  influincing  selection  of  the 
Preferred  Alten  lative  included:  (1) 
Compliance  with  the  purpose  for  which 
the  Refuge  was  established.  (2) 
adherence  to  the  goals,  objectives,  and 
poUcies  establi^ed  for  the  refuge,  (3)  ' 
opinions  of  the pubUc  and  commenting 
agencies,  and  (4)  evaluation  of  the 
impacts  of  the  i)ur  alternatives  on  the 
physical,  bioloj  ical.  and  socioeconomic 
environments. '  lie  Preferred 
Alternative,  ref  irred  to  as  Alternative  2. 
Comprehensive  Diverse  Habitat 
Enhancement  Alternative,  contains  a 
Management  Program  and  a  Facilities 
Program  charaderized  by  the  following 
elements: 

1.  Manageme  it  Program: 

a.  Habitat-Wild  ife 

*  Habitat  coi  servation  for  the  five 
threatened  and  or  endangered  species 
presently  using  the  refuge. 

*  Support  fof  at  least  60,000 
wintering  watetffowl. 

*  Control  of  nuisance  animals  and 
exotic  plants,  at  needed. 

*  Freshwateif  fisheries  habitat 
enhancement  in  leveed  wetlands  south 
of  Interstate  10  I-IO). 

*  Estuarine  {  sheries  habitat 
enhancement  ii  leveed  wetlands  north 
ofI-10. 

b.  Environment  il  Management 

*  Acquire  all  lands  presently  leased 
(i.e..  The  Conservation  Fund  and  the 
city  of  New  Orleans  property). 

*  Acquire  ad  iitional  lands  fit)m 
willing  sellers  i  i  the  refuge  expansion 


—    zone. 


*  Tidal  Wetlands  Management — 
Uncontrolled  Estuarine  Habitat  (Units  1 
2b,  6b,  7a,  7b,  8b). 

— Stabilize  and  enhance  shore  zone 
(Units  1,  7a.  7b) 

— Stabilize  and  enhance  bank  line 
(Units  7a.  7b.  6b) 

— Increase  diversity  of  estuarine  habitat 
types  (brackish  marsh;  sand/shell 
beach;  small,  shallow  waterbodies; 
and  protected  lagoons  with 
submerged  aquatics,  oyster  reefs) 

*  Leveed  Wetlands  Management — 
Controlled  Fresh  Habitat  (Units  5.  6a.  9) 

— ^Enhance  bottomland  hardwood  forest 

(Units  3.  5.  Ba.  9) 
— ^Reestablish  besh  emergent  vegetation 

in  Units  5  and  6a 
— Maintain  scrub/shrub  habitat  for 

rookeries  in  Unit  6a 
— Protect  refuge  facilities  and 

infiastructure  fit>m  flooding 

*  Leveed  Wetlands  Management — 
Controlled  Fresh-Intermediate  Habitat 
(Units  3. 4) 

—Enhance  the  quality  of  and  maintain 
a  maximum  number  of  different 
habitats  for  the  benefit  of  wildlife  and 
the  enjoyment  and  education  of  the 
public 

— Restore  and  maintain  fresh- 
intermediate  marsh  vegetation 

— ^Protect  refuge  facilities  and 
infrastructure  from  flooding 

*  Leveed  Wetlands  Management — 
Controlled  Estuarine  (Unit  2a) 

— Restore  estuarine  nursery  habitat 
inside  protection  levee 
2.  Facilities  Program: 

a.  User  Groups 

*  Public  (nonconsumptive. 
consumptive,  special  use.  scientific 
research). 

— ^Protect  and  interpret  archaeological 

sites 
— Support  fishing  and  nonconsumptive 

uses 

*  Service  (administration, 
management,  maintenance). 
— ^Enforce  refuge  regulations 

— Close  selected  portions  of  refuge 
seasonally  to  protect  migratory 
waterfowl  and  bald  eagles  fitim 
human  disturbances 

—Protect  refuge  facilities  and 
infiastructujre  from  flooding 

b.  FaciUties  Program 

*  Visitor/Interpretive  Center  is 
southeast  quadrant  of  I-lO/Turtle  Bayou 
interchange  (Unit  3). 

*  Environmental  Educational  Center 
south  of  U.S.  Highway  No.  11  and  U.S. 
Highway  No.  90  intersection  (Unit  5) 

*  Administration/Maintenance 
Center  near  southeast  quadrant  of  the  I- 
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lO/Michond  Boulevard  inteichamte 
(Unit  9J.  ^^^ 

•  Trails  and  Trail  Heads.(tAuts  1.2a. 
3.4.  5a.  8b. and  9). 

Three  Qtfaeraltaiiatives  evaluated  in 
detail  included: 

(1)  No  Build  Allemative 

(2)  ftfinanal  Diverse  Habitat 

Enhancement 

(3)  Cnnprriiensive  Estuarine  Habitat 
Enhancement 

These  alternatives  were  develtqjed  by 
the  Service  with  input  obtained  from 
the  ptiUic  and  review  agencies  during 
the  review  and  comment  process.  Issues 
raised  in  comments  included,  but  are 
not  limited  to:  Expansion  of  the  refuge, 
himting.  trapping,  commercial  fishing, 
public  access.  locations  of  visitor  center, 
habitat  management  objectives, 
mosquito  control,  and  monitoring  of 
management  programs  to  achieve 
program  objectives.  All  substantive 
issues  raised  during  the  public  and 
agency  review  process  have  been 
addressed  to  the  satisfaction  of  the 
■    Service  either  through  revisions 
incorporated  into  the  FEIS  text  or  in 
responses  contained  in  Section  9.0  of 
the  FEIS.  These  responses  are 
incorporated  by  reference  into  the  ROD. 
One  comment  was  received  on  the  FEIS. 
Findings  and  Decision:  Based  upon  a 
thorough  analysis  and  omsideration  of 
the  impacts  identified  in  the  FEIS. 
results  of  the  research  and 
investigations  conducted  in  conjunction 
with  the  Draft  Enviixnunental  Impact 
Statement  (DEIS)  and  FEIS,  comments 
received  in  connection  with  the  public 
information  hearings  and  review  of  the 
DEIS,  public  review  of  man^ement 
programs  already  ap|m>ved  for  the 
refuge,  and  other  relevant  factws, 
including  the  purposes  for  which  the 
refuge  was  estabUshed  by  Congress  and 
statutory  and  regulatory  guidance  for 
funding  such  projects,  the  Service  finds 
as  follows: 

(1)  The  prefaued  alternative  is 
Altem^ve  2.  Altenurtive  2  constste  of 
the  Management  and  Facilities  Programs 
discussed  previousiy. 

(2)  The  Prefemd  Alternative  best 
fulfills  the  PubUc  Use  Goal  for 
environmental  education,  wildlife  and 
habitat  interpretation,  wildlife/ 
wildlands-oiiented  recreation,  and 
scientific  reseanJL 

(3)  Consistent  wtthecnunnic.  social, 
and  other  essoitial  considentiixis,  to 
the  maximum  extent  practicable, 
potential  adverse  enviroomental  eSfacts 
identified  in  tiie  FHS  will  be  minimized 
or  avoided  by  inooiparating  mitigative 
measures  as  condit^ms  of  Federal 
funding  approval  and  permit  issuance. 
The  potential  impecti  and  mitigative 


measures  are  described  in  Section  4.0 
and  S^  of  the  FQS. 

(4)  Only  45  acres  of  juiisdictianal 
wetlands,  out  ctf  the  presently 
supervised  area  of  approximately  22300 
acres,  are  estimated  to  be  impacted  by 
construction  of  feciUties  on  the  refuge. 
Specific  details  reganting  mitigation 
plans  for  site-specific  projects  vrill  be 
developed  on  a  case-t^-case  basis  as 
part  of  the  Section  404  permit  process. 
However,  undw  the  Preferred 
Alternative,  habitat  managetowit 
measures  implemented  on  other  areas  of 
the  refiige  for  the  purpose  of  increasing 
the  quality  and  quantity  of  emergent 
and  submergent  aquatic  vegetation  and 
scrub/shrub  vegetation  are  expected  to 
be  more  than  adequate  to  serve  as 
mitigation  for  wetlands  impacted  by 
facility  construction. 

(5)  The  Prefierred  Alternative  is 
designed  to  conserve  and/or  enhance 
existii^  habitat  for  the  presently  listed 
threatened  and  endangered  spedes 
using  the  refuge.  No  State  or  federally 
listed  endangered  or  threatened  species 
or  their  critical  habitats  are  known  to  be 
adversely  affected  by  implementation  of 
the  Preferred  Alternative. 

(6)  No  historic  properties  listed  in  or 
eligible  for  listing  in  the  National 
Renter  of  Historic  Places  are  know  to 
be  adversely  affected  by  implementation 
of  the  Preferred  Alternative.  Detailed 
cultural  resources  investigations  will  be 
conducted  for  site-specific  projects  on  a 
case-by-case  basis  as  part  of  the  Section 
404  permit  process. 

(7)  Statutory  authority  for  the  Service 
to  fund  and  implement,  and  for  the  U.S. 
Army  Corps  of  Engineers  to  permit,  the 
Preferred  Alternative  exists. 

(8)  The  requirements  of  NEPA  and  the 
implementing  regulations  (40  CFR  Parts 
1500-1308)  have  been  satisfied. 

For  further  information,  contact: 
Name:  Howard  Poitevant 
Address;  1010  Cause  Blvd..  Bldg.  936. 

Slidell,  Louisiana  70458 
Phone:  504/646-7555. 


ACTION:  Notice. 


Dated:  December  8, 1994. 
Jerome  M.  Bnder, 

Acting  Regional  Director. 
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AvallabHity  of  an  Environmental 
Assessment/Habitat  Conservatloo  Plan 
and  Receipt  of  an  AppHcatton  for  an 
Incidental  TaJce  Permtt  for  the 

Propoaad  Great  HOIS  Reserve 
Subdhrislon  Development,  Austin. 
Travis  County,  TX 

AOENCVT:  Fish  and  Wildlife  Service, 
Interior. 


SUMMARY:  Americo  Financial,  Limited 
(Applicant)  has  applied  to  the  U.S.  Fish 
and  WUdlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)(lKB)  of  the  Endangered 
Species  Act  (Act).  Tlie  Applicant  has 
been  assigned  Permit  Number  HIT- 
782832.  The  requested  permit,  which  is 
for  a  period  not  to  exceed  10  years, 
would  authorize  the  incidental  take  of 
the  endai^ered  golden-cheeked  warbler 
(Dmdroica  chiysopaiia).  The  proposed 
take  would  occur  as  a  result  of  the 
construction  and  operation  of  a 
residential  development  on  294.15 
acres,  in  two  parcels,  in  Austin,  Travis 
County,  Texas. 

The  Service  has  prepared  an 
Environmental  Assessment/Habitat 
Conservatirai  Plan  (EA/HCT)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  before  30  days 
bom  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the 
application  and  the  EA/HCP  should  be 
received  on  or  before  January  18, 1995. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Assistant  Regional 
Director,  Ecological  Services,  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  1306. 
Albuquerque.  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Alma 
Barren,  Ecological  Services  Field 
Office,  U.S.  Fish  and  Wildlife  Service. 
10711  Burnet  Road.  Suite  200.  Austin, 
Texas  78758  (512/490-0063). 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4:00)  at  the 
Southwest  Regional  Office.  Division  of 
Endangered  Species/Permits.  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  1306, 
/Ubuquerque,  New  Mexico  87103,  or  the 
Ecological  Services  Field  Office  (9.00  to 
4:30).  U.S.  Fish  and  Wildlife  Service, 
10711  Burnet  Road,  Suite  200.  Austin, 
Texas  78758.  Written  data  or  comments 
concRTiing  the  application  and  EA/HCP 
should  be  submitted  to  the  Acting  Field 
Supervisor,  Ecological  Services  Field 
Office,  Austin,  Texas  (see  AMWESSES 
above).  Please  refer  to  Permit  Number 
PRT-782832  when  submitting  in 
comments. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Alma  Barma  at  the  above  Ecological 
Services  Field  Office. 
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SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered'species  such  as  the  golden- 
cheeked  waibler.  However,  the  Service, 
tinder  limited  cinnunstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

The  Applicant  plans  to  build  a 
residential  subdivision  in  northwest 
Austin,  Travis  County,  Texas.  An  EA/ 
HCP  has  been  developed  as  mitigation 
of  the  incidental  taking  of  the  golden- 
cheeked  warbler.  The  Applicant 
proposes  to  mitigate  the  incidental  take 
via  dedicating  approximately  440  acres 
of  occupied  golden-cheeked  warbler 
habitat  as  a  permanent  preserve, 
providing  funding  for  the  operation  and 
management  of  the  preserve  lands, 
performing  golden-cheeked  warbler 
studies  on  the  project  lands,  and 
avoiding  construction  activities  within 
warbler  territories  diuing  the  breeding 
season.  Details  of  the  mitigation  are 
provided  in  the  EA/HCP  for  the  Great 
Hills  Reserve. 

The  Applicant  considered  five 
alternatives  but  rejected  foux  because 
they  were  not  economically  viable. 
James  rA.  Young, 

Acting  Regional  Director,  Region  2, 
Albuquerque,  New  Mexico. 
(FR  Doc.  94-31060  Filed  12-16-94;  8:45  am] 
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National  Park  Service 

Urban  Park  and  Recreation  Recovery 
Program 

AGENCY:  National  Park  Service,  U.S. 
Dept.  of  the  Interior. 
ACTION:  Notice  of  FY-1995  Grant 
Round— UP ARR  Rehabilitation  and 
Innovation  Grants. 

SUMMARY:  This  notice  annoimces  the 
availability  of  grant  funds  under  the 
Rehabilitation  and  Innovation  phases  of 
the  Urban  Park  and  Recreation  Recovery 
(UPARR)  Program  and  provides 
information  on  the  application  process 
including  eligible  recipients  and 
deadlines  for  submission  of  proposals. 
FOR  FURTHER  INFORMATION  CONTACT: 
"UPARR."  Recreation  Grants  Division, 
National  Park  Service,  Department  of 
the  Interior.  P.O.  Box  37127, 
Washington.  DC  20013-7127;  (202)  343- 
3700. 

SUPPLEMENTARY  INFORMATION:  For  Fiscal 
Year  1995,  $7,486,000  is  available  for 
the  funding  of  Rehabilitation  and 
Innovation  projects  under  the  Urban 
Park  and  Recreation  Recovery  Act  of 
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1978  (Pub.  L.  95-625).  NPS  v«ll 
consider  proposals  for  funding  projects 
with  a  dollar  linut  of  $200,000  (Federal 
share  of  total  profect  cost)  under  the 
Rehabilitation  pltase  of  the  program  and 
projects  with  a  dollar  hmit  of  $50,000 
(Federal  share)  utider  the  Innovation 
phase.  No  more  man  ten  percent 
($748,600)  of  thqtotal  amount 
appropriated  wil  go  toward  the  funding 
of  Innovation  proposals.  Preapplications 
must  be  receivec  by  the  appropriate 
NPS  Regional  01  ice  by  no  later  than 
April  17, 1995. 

Rehabilitation  ^ants  will  be  targeted 
to  rehabilitate  ex  sting  neighborhood 
recreation  areas  i  nd  facilities  which 
have  deteriorate(  to  the  point  where 
health  and  safet]  are  endangered  or  the 
community's  raqge  of  quality  recreation 
service  is  impaired.  Proposals  must  be 
designed  to  provide  recreation  services 
for  residents  witiiin  a  specified  area 
identified  by  thejapplicant.  Proposals 
may  identify  imi rovements  at  multiple 
sites  or  facilities  each  of  which  must  be 
individually  adc  ressed.  Grants  may  be 
used  to  remodel  rebuild,  expand,  or 
develop  existing  outdoor  or  indoor 
recreation  areas  md  facilities. 

Innovation  gr^ts  may  generally  cover 
the  costs  of  personnel,  training, 
facilities,  recreation  equipment, 
supplies  or  servces  associated  with  the 
development  of  post-effective  ideas, 
concepts,  and  approaches  towards 
improving  facility  design,  operations,  or 
programming  fof  the  delivery  of 
JS. 

ejects  should  contribute 
roach  to  recreation  by 
n  services  with  other 
ity  programs  such  as 
housing,  transportation,  health  and 
public  safety,  witer  quality,  energy 
conservation,  cr|me  prevention,  etc.  The 
project  should  demonstrate  a  concept 
that  is  untried,  unique,  and/or  advances 
the  state  of  the  art  for  recreation  at  the 
national,  regionil  or  local  level. 
Interested  jurisdictions  are  directed  to 
36  CFR  72.45  fof  more  detailed 
discussion  of  fundable  elements  under 
the  Iimovation  lihase  of  the  UPARR 
program. 

In  response  td  widespread  interest  in 
programs  that  help  prevent  urban  crime, 
1995  grant  awards  will  focus  on,  but  not 
be  limited  to,  yduth-at-risk 
approaches — foi  example,  innovation 
programs  that  cimbine  recreation  with 
education,  couiKelling  or  mentoring 
activities  aimediat  teens  and/or 
rehabilitation  pioposals  that  target 
facilities  that  will  supply  key  recreation 
opportunities  for  the  target  youth 
populations.  Pregram  participants  may 
be  aware  that  a  i  lew  category  of  UPAKR 
grants,  called  "i  it-Risk- Youth"  grants. 


recreation  servic 
Innovation  pr 
to  a  systems  apj 
Unking  recreatic 
critical  commi 


was  established  as  part  of  the  1994 
Omnibus  Crime  Bill.  However,  funding 
is  not  authorized  for  such  grants  before 
1996.  Consequently,  the  1995  grant 
round  will  highlight  crime  prevention 
in  recreation  programs,  without  being 
limited  exclusively  to  such  grants. 
Preparations  are  now  imderway  for 
administration  of  the  new  UPARR 
grants  authorized  in  the  Crime  Bill 
should  funding  for  these  become 
available  in  1996  or  subseouent  years. 

Eligible  Jurisdictions:  Urban 
jiuisdictions  as  listed  in  36  CFR  part  72 
appendix  B  will  be  eligible.  Additional 
jurisdictions  meeting  the  criteria  for 
eligibility  described  in  36  CFR  part  72 
appendix  A.  and  having  been  approved 
as  discretionary  applicants  by  NPS,  may 
also  compete.  AH  applicants  must  have 
a  Recovery  Action  Program  (RAP)  which 
has  been  approved  by  NPS  within  the 
past  five  years,  and  all  projects  must  be 
in  accord  with  the  pricmties  outlined  in 
the  approved  RAPs. 

Grant  Implementation  and  Timing: 
Grantees  must  comply  with  all 
applicable  Federal  laws  and  regulations 
for  the  UPARR  program,  which  include 
completion  of  a  final  grant  agreement 
within  120  days  of  a  grant  offer  (based 
on  NPS  evaluation  of  preapplications 
submitted  for  consideration). 

Preapplication  Requirements:  Local 
chief  elected  officials  (mayors,  etc.) 
applying  for  UPARR  grants  will  be 
required  to  certify,  in  the 
preapplication,  that  the  grantee  will 
comply  with  all  requirements  of  the 
UPARR  program.  Applicants  must  also 
identify  the  type  of  control  they  have 
over  properties  to  be  assisted. 
Additional  requirements  are  outlined  in 
the  UPARR  PREAPPUCATION 
HANDBOOK  (updated  for  1995) 
available  from  the  Regional  Offices  of 
NPS. 

Matching  Requirements:  UPARR 
RehabiUtation  and  Innovation  grants  are 
awarded  on  a  70/30  (Federal/local) 
matching  basis.  As  an  incentive  for  state 
involvement  in  the  program,  the  Federal 
Government  will  match,  dollar  for 
dollar,  state  contributions  to  the  local 
share  of  tKe  total  project  cost,  up  to  15 
percent  of  the  approved  grant.  The 
Federal  share  is  limited  to  no  more  than 
85  percent  of  the  approved  grant  cost 
and  the  overall  dollar  limitations 
established  above  for  Rehabilitation  and 
Innovation  grants,  respectively. 

Pass-Through  Funding:  At  the 
discretion  of  Qie  applicant  jvuisdiction, 
grants  may  be  transferred,  in  whole  or 
in  part,  to  independent  general  or 
special  purpose  local  governments, 
private  nonprofit  agencies  or 
commiuiity  groups,  and  county  or 
regional  park  auUiorities  that  provide 


recreation  opp<ntunities  to  the  general 
population  within  the  jurisdictional 
boundaries  of  the  applicant  jurisdiction. 
In  such  sitiiations.  the  applicant 
jurisdiction  will  bear  full  legal 
responsibility  and  liability  for  passed- 
through  fimds. 

Post-Completion  Requirements:  In 
accordance  with  Section  1010  of  the 
UPARR  Act  of  1978.  assisted  properties 
may  not  be  converted  to  other  than 
public  recreation  use  without  the  prior 
approval  of  NPS  and  the  replacement  of 
the  converted  site  or  facility  with  one  of 
reasonably  equivalent  usefiilness  and 
location.  This  provision  may  not  be 
applicable  to  funded  Innovation  projects 
depending  upon  the  nature  of  the 
assistance  provided. 

FOR  FURTHER  INFORMATKM:  Interested 
jurisdictions  should  consult  their  NPS 
Regional  Office  for  further  information 
including  grant  round  schedule  dates 
and  for  tedmical  assistance  in  applying 
for  funding.  The  NPS  Reqgional  Offices 
are  listed  below: 

Mid-Atlantic. 

Chief,  Planning  &  Grants  Assistance 
Division,  National  Park  Service.  200 
Chestnut  Street— 3rd  Floor. 
Philadelphia,  PA  19106,  215-597- 
7995— CT,  DC,  DE,  MA,  MD,  ME,  NH. 
NJ.  NY,  PA,  RI.  VA,  VT.  WV 

Mid-West 

Assistant  Regional  Director  for 
Recreation  Assistance  Programs, 
National  Park  Service,  1709  Jackson 
Street,  Omaha.  NE  68102-2571.  402- 
221-3201— lA,  IL,  IN,  KS.  MI,  MN, 
MO,NE.OH.WI 

Pacific  Northwest 

Chief.  Recreation  Programs  Divisirai. 
National  Park  Service,  909  First 
Avenue,  Seattle,  WA  98104-1060, 
206-220-4083— AK.  ID,  OR.  WA 

Rocky  Mountain 

Chief,  Division  of  National  Recreation 
Programs.  National  Park  Service,  P.O. 
Box  25287,  Denver.  CO  80225-0287, 
303-969-2850-00.  MT,  ND.  SD.  UT. 
WY 

Southeast 

Chief.  Grants  Division,  National  Park 
Service,  75  Spring  Street,  10th  Floor. 
Atlanta.  GA  30303.  404-331-2610— 
AL.  FL.  GA.  KY.  MS,  NC.  PR.  SC,  TN. 
VI 

Southwest 

Assistant  Regional  Director  for  External 
Programs.  National  Paik  Service,  P.O. 
Box  728,  Santa  Fe,  NM  87501.  505- 
988-6705— AR.  LA,  NM,  OK.  TX 
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Western 

Chief,  Grants  Branch,  Division  of 
Planning,  Grants  and  Environmental 
Quality,  National  Park  Service.  600 
Harrison  Street— Suite  600,  San 
Francisco,  CA  94107-1372. 415-744- 
3972— AS,  AZ,  CA,  GU.  HI.  NV.  CM. 

(Catalog  of  Federal  Domestic  Assistance  # 
15.919) 

(Title  X,  National  Parks  and  Recreation  Act 
of  1978,  Pub.L.  95-625, 16  U.S.C  2501-2514) 

Dated:  December  13, 1994. 
Michael  P.  Rogers, 

Acting  Chief,  Recreation  Grants  Division, 
National  Park  Service. 

(FR  Doc.  94-31042  Filed  12-16-94;  8:45  am) 

■UMQ  CODE  431»-7»^ 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  EnviFonmental 
Response.  Compensation  and  Liability 
Act 

Consistent  with  the  policy  set  forth  in 
Section  122(d)(2)(B)  of  the 
Comprehensive  &ivironmental 
Response,  Compensation  and  Liability 
Act  of  1980  as  amended  ("CERCLA"), 
42  U.S.C.  9622(d)(2)(B),  and  the 
Department  of  Justice  regulations  at  28 
C.F.R.  50.7,  notice  is  hereby  given  that 
on  December  6, 1994  a  proposed 
consent  decree  in  United  States  v.  The 
Boeing  Company,  C92-5369B,  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Washington.  The  Consent  Decree 
resolves  claims  asserted  by  the  United 
States,  on  behalf  of  the  U.S. 
Environmental  Protection  Agency, 
against  the  Boeing  Company  ("Boeing") 
pursuant  to  Section  107  of  CERCLA,  42 
U.S.C.  9607,  as  well  as  a  counterclaim 
by  Boeing  for  response  costs  incurred  in 
connection  with  the  Tacoma  Chaimel/ 
Well  12A/Time  Oil  Site  (the  "Site")  in 
Tacoma,  Washington.  The  Consent 
Decree  provides  for  payment  of  $2.3 
miUion  by  Boeing  and  S7.7  million  by 
the  United  States  to  the  Hazardous 
Substance  Superfund. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  The 
Boeing  Company.  DOJ  Ref.  #90-11-3- 
566. 

The  proposed  consent  decree  may  be 
examined  at  the  Region  10  office  of  the 


Enviroiunental  Protection  Agency,  7th 
Floor  Records  Center,  1200  Sixth 
Avenue.  Seattle,  Washington  98101  and 
at  the  Consent  Decree  Library.  1120  G 
Street,  N.W.,  4th  Floor,  Washington. 
D.C.  (20005).  202-624-0892.  A  copy  of 
the  proposed  consent  decree  may  also 
be  obtained  in  person  or  by  mail  from 
the  Consent  Decree  Library,  1 120  G 
Street.  N.W..  4th  Floor.  Washington. 
D.C  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $3.25  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Brace  S.  Gclbar, 

Acting  Chief,  Environmental  Enforcanent 
Section,  Environment  and  Natural  Resounes 
Division. 

(FR  Doc  94-31112  Filed  12-16-94;  8:45  am) 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  UatMiity 
Act  of.  1980.  as  Amended 

In  accordance  with  Departmental 
policy,  28  C.F.R.  50.7  and  pursuant  to 
Section  122  of  the  CompTtehensive 
Environmental  Response,  Compensation 
and  LiabiUty  Act  ("CERCLA"),  42  U.S.C 
9622,  notice  is  hereby  given  that  a 
proposed  Consent  Decree  in  United 
States  V.  Reeves  Southeastern 
Corporation,  Civil  Action  No.  94-1752- 
Crv-T-24A,  was  lodged  on  November  2, 
1994,  with  the  United  States  District 
Court  for  the  Middle  District  of  Florida. 
Tampa  Division. 

This  case  concerns  the  Reeves 
Southeastern  Galvanizing  ("SEG") 
facility  and  the  Reeves  Southeastern 
Wire  ("SEW")  facility  which  are  located 
along  the  north  and  south  sides  of  State 
Road  574  in  Tampa,  and,  together  are 
known  as  the  Reeves  Southeastern 
Corporation  Superfund  Site  (the  "Site"). 
Pursuant  to  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  LiabiUty 
Act  ("CERCLA").  42  U.S.C.  9606  and 
9607.  the  Complaint  in  this  action  seeks 
recovery  of  all  past  and  future  costs 
incurred  and  to  be  incurred  by  the 
United  States  at  the  Site,  and  injunctive 
relief  for  the  Site,  namely, 
implementation  of  remedies  selected  by 
EPA  in  Records  of  Decision  ("ROD")  for 
Operable  Unit  ("OU")  One,  dated 
October  13, 1992,  for  OU  two,  dated 
September  9, 1993,  and  for  OU  three 
dated  June  28. 1994.  The  ROD  for  OU 
One  provides  for  excavation  of 
contaminated  soils  and  sediments  at  the 
SEW  and  SEG  facilities,  backfiUing  of 
those  excavated  areas  with  clean  fill, 
solidification  and  stabilization  of 
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coDUminated  soik  and  sediments,^ 
disposal  of  the  solidified  Biatecial  above 
the  watw  table  oat  \h»  SEG  facility  and 
instattatioD  of  a  kiw  peimeehiUty  €»fi 
over  the  solidified  m^enaL  The  ROD 
for  (M  Tivo  requiies  that  the  suifioal 
aquifiar  ha  ma^toced  Sot  at  kest  2V^ 
yean  after  the  source  coatrol  measoies 
requiitd  in  the  Operable  Unit  One  ROD 
have  been  comji^^ed.  If,  after  2  Vz  years 
haveejqued,  levels  of  contaminants  of 
conceni  in  the  surficial  aquifer  have  not 
been  reduced  to  a  pre-deterinined 
targeted  level,  the  surficial  aquifer  will 
have  to  be  actively  remediated  through 
a  pump  and  treat  system.  If  levels  have 
attenuated  to  the  target  level,  pump  and 
treat  will  not  be  required  at  that  time; 
however,  monitoring  vuill  continue.  The 
ROD  for  OU  Three  requires  sampling 
and  monitoring  of  the  North  Wetland. 

Defendant  Reeves  (the  "Settling 
Defendant")  has  agreed  in  the  proposed 
Cottsott  Decree  to  pmy  the  United  States 
S297,759  for  past  respcmse  costs 
incurred  at  the  Site,  as  well  as  all  future 
costs  of  overseeing  the  implementaticMi 
of  the  Runedial  Actions  of  OU  One. 
Two  and  Three.  The  Settling  Defendant 
has  also  apeed  to  implement  the 
remedy  selected  by  EPA  lot  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
bom  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Ccmments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  B.C.  20530,  and 
should  refer  to  United  States  v.  Reeves 
Southeastern  Corporation,  EX3J  Ref. 
#90-11-2-8970. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Middle  District  of 
Florida,  500  Zack  St.  Room  410,  Tampa, 
Florida  33602;  the  Office  of  the  United 
States  Environmental  ftotection 
Agency,  Region  IV,  345  Courtland 
Street,  N.E,,  Atlanta,  Georgia;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington.  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  Library.  1120 
G  Street.  N.W..  4th  Floor.  Washington. 
D.C.  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $30.00  (25 
cents  per  page  reproduction  costs), 
payable  to  the  Qmsent  Decree  Library 
for  a  c(^y  of  the  Ctmsent  Decree  with 
attadiments  or  a  check  in  the  amount  of 
S21 .25.  far  a  c(^y  of  the  proposed 


Consent  Decree  fvithout  those 
attachments.  - 
Bruoe  S.  Gelber, 

Acting  Chiefs  Envitonmentat Enforcement 
Section,  RivironaJpnt  ondNiatuial  Besources 
Division. 

(FR  Doc  94-31111  Filed  tZ-16-94:  8:45  am 
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Lodging  of  Jad|  merit  by  Consent 
PurstMmt  to  tito  Ctesr  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  S  Q.7,  notice  is  hereby 
given  that  on  No  rember  29, 1994,  a 
proposed  consei  t  decree  in  United 
States  V.  ASARC  0.  Inc.,  Qvil  Action 
No.  CV-94-88-1  -CCL,  was  lodged  with 
the  United  State  t  District  Court  for  tt» 
District  of  Mont)  na,  Helena  Division. 
^  The  proposed  [xtDsent  decree  will 
resolve  the  Uniti  id  States'  claims  for 
vitiations  of  sec  ion  113(b)  of  the  Clear 
Air  Act  as  arawi-  led,  42  U.S.C.  7413(b), 
and  the  reqaiTen  imits  and  prohibitions 
set  forth  in  a  pel  mit  issued  to  ASARCO, 
for  its  plant  in  E  tst  Helena.  Montana, 
pursuant  to  the  I  State  of  Montana's  State 
Implementation  Plan. 

The  Departme  it  of  Justice  will  receive 
comments  relati  \g  to  the  proposed 
consent  decree  \  dth  ASARCO.  Inc.,  for 
a  period  of  thirt;  (30)  days  from  the  date 
of  this  publication.  Comments  on  the 
decree  should  bt  addressed  to  the 
Assistant  Attc^npy  General. 
Environmental  i  Natiual  Resources 
Division.  U.S.  Department  of  Justice. 
Washington  DCJ  20530.  and  should  refer 
to  United  Statesav.  ASARCO,  Inc.,  Qvil 
AcUon  No.  CV-*4-a8-H-CCL,  DOJ 
reference  No.  9(1-5-2-1-1859. 

A  copy  of  the  proposed  consent 
decree  may  be  elcamined  at  the  Office  of 
the  United  Statqp  Attorney,  District  of 
Montana,  Feden  1  Building.  Helena. . 
Montana;  the  Re  ;ion  VIII  oRice  of  the 
Environmental  1  rotection  Agency.  999 
18th  Street,  Den  /er,  Colorado  80202; 
and  the  Consent  Decree  Library,  1120  G 
Street.  NW.  4th  ^loor.  Washington  DC. 
20005,  (202-624-0892).  A  copy  of  the 
proposed  decre*  may  be  obtained  in 
person  or  by  ma  1  from  the  Consent 
Decree  Library,  .120  G  Street,  NW.,  4th 
Floor.  Washingt|)n,  DC  2000S.  When 
requesting  a  copy  of  the  proposed 


consent  decree. 


ilease  enclose  a  check 


in  the  amoimt  o  S1.25  (twenty-five 

cents  per  page  n  iproduction  costs) 

payable  to  the  "  !kinsent  Decree 

Library." 

BniceS.Galber. 

Acting  Chief.  Envi  "onmental Enforeaneat 

Section.  £n vironiqent  and  Natural  Resources 

Division. 

(FR  Doc.  94-3114i  Filed  12-16-M:  a:45  am] 
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DEPARIMEMT  OF  LABOR 

Qfrico  of  tbe  Secretary 

Secretary's  Ttek  Force  on  Excellence 
in  State  amf  Locar  Govemm«it 
Til  rough  Labuf  ^Management 
Cooperation:  Meeting 

.  agency:  Office  c^  the  Secietary.  Labor. 
MTIONt  Notice  of  public  meeting. 

SUMIIARY:  The  Secretary's  Task.  Force  on 
Excftriencfi  ui  State  and  Local 
Government  Through  Labor- 
Management  Cooperation  was 
established  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA)  (Pub.  L.  82-463)1.  Pursuant  to 
Section  10(a)  of  FACA,  this  is  to 
announce  that  the  Task  Force  will  meet 
at  the  time  and  place  shown  below. 

Time  and  Place 

The  meeting  will  be  held  oa  Toesday, 
January  10,  from  9  a.n.  to  4  p.m.  and 
on  Wednesday .^  January  11,  from  9  a.m. 
to  3  p.m.  in  Conference  Room  N-3437 
B-D  in  the  Department  of  Labor.  2Q0 
Constitution  Avenue,  NW,  Washington. 
DC. 

Agenda 

At  this  meeting,  the  TiadfL  Force 
intends  to  hear  testimony  on  and 
discuss  the  following  tofHCs:  education, 
alternative  dispute  resolution, 
demographics  of  the  workforce,  ways  of 
defining  excellence,  and  workplace 
attitudes  towards  excellence, 
paitidpaticHt,  and  r^uesoitation.  The 
Task  Force  may  also  discuss  future  work 
plans,  including  the  desirabilit>-  of 
scheduUng  meetings  of  working  groups 
of  Task  Force  Members  at  various 
locations  around  the  country. 

Public  Participation 

The  meeting  will  be  open  to  the 
public.  Seating  will  be  available  on  a 
first-come,  first-served  basis. 
Individuals  with  disabilities  wishing  to 
attend  should  contact  the  Task  Force  to 
request  appropriate  accommodations. 
Individuals  or  oiganizations  wishing  to 
submit  written  statements  should  send 
20  copies  on  or  before  January  3  to  Mr. 
Charles  A.  Richards,  Designated  Federal 
Official,  Secretary  of  Labor's  Task  Force 
on  Excellence  in  State  and  Local 
Government  through  Labor-Management 
Cooperation,  U.S.  Department  of  LabOT, 
200  Constitution  Avenue.  NW,  Room  S- 
2203,  Washington,  DC  20210.  These 
statements  will  be  thoroughly  reviewed 
and  become  part  of  the  record. 

For  the  purposes  of  this  meeting,  the 
Task  Force  is  primarily  interested  in 
statements  that  address  the  toques 
mentioned  above  under  the  heading 


f»3on 
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"Agenda."  However,  the  Task  Force 
continues  to  welcome  submissions  that 
address  the  questions  in  the  mission 
statement  and  the  following  eight 
general  areas:  (1)  Finding  Models, 
Ingredients,  and  Barriers  to  Excellence 
and  Labor-Management  Cooperation 
and,  as  the  following  relate  to  promoting 
workplace  cooperation  and  excellence; 
(2)  Bargaining  and  Related  Institutions 
and  Practices:  (3)  Conflict  Resolution 
Skills.  Practices,  and  Institutions;  (4) 
Legal  and  Regulatory  Issues;  (5) 
Financial  Backgrotrnd,  Financial 
Security,  and  Budget  Systems;  (6) 
Affects  of  Qvil  Service;  (7)  Political  and 
Electoral  Considerations  and 
Relationships;  and  (8)  Providing  a 
Humane  Work  Environment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  A.  Richards,  Designated 
Federal  Official,  Secretary  of  Labor's 
Task  Force  on  Excellence  in  State  and 
Local  Government  through  Labor- 
Management  Cooperation,  U.S. 
Department  of  Labor.  Room  S-2203. 
Washington.  DC  20210,  (202)  219-6231. 

Signed  at  Washington,  DC  this  14th  day  of 
December,  1994. 

Robert  B.  Reich, 

Secretary  of  Labor. 

(FR  Doc.  94-31142  Filed  12-16-94;  8:45  am] 
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Employment  and  Training 
Administration 

Notico  of  Attestations  Filed  by 
Facilities  Using  Nonimmigrant  Aliens 
as  Registered  Nurses 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  Ust  of  the  following 
health  care  facilities  that  have  submitted 
attestations  (Form  ETA  9029  and 
explanatory  statements)  to  one  of  four 
Regional  Offices  of  DOL  (Boston, 


Chicago,  Dallas  and  Seattle)  for  the 
purpose  of  employing  nonimmigrant 
alien  nurses.  A  decision  has  been  made 
on  these  organizations'  attestations  and 
they  are  on  file  with  DOL. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the  U.S. 
Employment  Service.  Employment  and 
Training  Administration,  Department  of 
Labor,  Room  N-4456,  200  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that' attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  Department  of  Labor. 
The  address  of  such  offices  are  found  in 
many  local  telephone  directories,  or 
may  be  ol^tained  by  writing  to  the  Wage 
and  Hour  Division,  Employment 
Standards  Administration,  Department 
of  Labor,  Room  S-3502,  200 
Constitution  Avenue,  N.W., . 
Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  Attestation  Process:  Chief, 
Division  of  Foreign  Labor  Certifications, 
U.S.  Employment  Service.  Telephone: 
202-219-5263  (this  is  not  a  toll-free 
number). 

Regarding  the  Complaint  Process: 
Questions  regarding  the  complaint 
process  for  the  H-IA  nurse  aUestation 
program  will  be  made  to  the  Chief,  Farm 
Labor  Program,  Wage  and  Hour 
Division.  Telephone:  202-219-7605 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Nationahty  Act 
requires  that  a  health  care  faciUty 
seeking  to  use  nonimmigrant  aliens  as 
registered  niu-ses  first  attest  to  the 
department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  niu^ing  profession.  The 
law  also  requires  that  these  foreign 


nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
aUestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-IA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  United  States.  26  U.S.C 
1101(a)(15)(H)(i)(a)  and  1181(m).  The 
regulations  implementing  the  nuning 
attestation  program  are  at  20  CFR  Parts 
655,  Subpart  D,  and  29  CFR  Part  504, 
Oanuary  6, 1994).  The  Employment  and 
Training  Administration,  pursuant  to  20 
CFR  655.310(c),  is  pubUshing  die 
following  list  of  faciUties  which  have 
submitted  attestations  which  have  been 
accepted  for  filing  and  those  which  have 
been  rejected. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staff. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  faciUty  is  required 
to  make  the  attestation  and 
documentation  available.  Telephone 
numbers  of  the  facilities  chief  executive 
officer  also  are  listed  to  aid  pubUc 
inquiries.  In  addition,  attestations  and 
explanatory  statements  (but  not  the  full 
supporting  documentation)  are  available 
for  inspection  at  the  address  for  the 
Employment  and  Training 
Administratidh  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facihty's  activities  under  the  attestation, 
such  complaint  must  be  filed  at  the 
address  for  the  Wage  and  Hour  Division 
of  the  Employment  Standards 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  D.C,  this  13di  day 
of  December  1994. 
Jolin  M.  Robinson, 
Deputy  Assistant  Secretary. 


DIVISION  OF  FOREIGN  UBOR  CERTIFICATIONS,  HEALTH  CARE  FACILITY  ATTESTATIONS 

(FORM  ETA-9029J 


CEO-Nama/Fadlity  Name/Address 


ETA  REGION  1 
11/7/94  TO  11/13/94 


State 


Action  date 


Consuek)  Vaca.  Nurse  Care  Registry,  Inc..  25-31  30th  Road,  Astoria,  NY  11102, 718-204-8565 


NY 


11/B/94 
11/8/94 


65390 


Federal  RagfAa  I  VoL  59.  No.  242  / 


Monday.  Decflmber  19,  1994  /  Noticas 


Division  of  Foreign  Labor  Certificadons.  Health  Care  Facujty  Attestations— Continued 

FORMITA-MC^ 


CE04tomt/Facily  Nama/Addi  BS8 


ETA  CXJNTROt  NUMB6R-1/215687  ACTION— ACCEPTED 


ETA 


"O 


David  M:  CavaBer,  Keystone  Nursing  &  RehabOftation,  44  Keystone  Driv  %  Leominster,  MA  0t453. 50&-537-Q237  ...    kM 

ETA  CONTROL  NUMBER-tei58t2  ACTION— ACCEPTED 
Joseph  OGnOf,  OrOad^Payton^  Ian,  47D  Aianlic  Avenue.  Bostorr.  mA  02210,  61 7-«82-5655 

ETA  CONTROL  NUMBEf^t/ZI  5973  ACTION-ACCEPTED 
Warren  E.  Gager.  wmem  &  Keasier  Memoriai  Hcsfn.  600  &  While  Ho^  Piie.  Hammmlon.  NJ  08037-2099. 60»- 
56t-67Q0. 

ETA  CONTROL  NUMBER-1/21584t  ACTION-ACCEPTED 
Elvie  L  LatMFO.  Profeasional  Heaitti  Can  /^ancy,  31-14  Stainway  St. 

ETA  CO^f^ROL  NUMBER— 1/215969  ACTION— ACCEPTED 
Michaer  Rodtanto.  South  Nassau  Communities  HospitaL  2445  Ocean^  EV>ad.  Ocamsida.  NY  11 572,  516-763- 
38901 

FTA  OONTfO.  NUMBEn-1/21564Q  ACTION-ACCEPTEO 


t 

tt/27i9« 


\storiak  NfV  11103,  718-454-5880 


Matta  WBPOmon,  Oowmay  Cara  Canter.  13007  South  Paramount  Bouk  vard.  Downey.  CA  90242,  310-WS-9801 
ETA  CONTROL  NUMeER-1Q^2Q66e  ACTION— ACCEPTED 


MA 

NJ 

NV 
NY 


ETA  H  GIOH 10 
1t/7M«1>tin3l94 


CA 


ETARiaOtttO 

ti/i^gaToiKZO^M 


Tim  Howaid.  Cocnrnunity  Hospital  Medksd  Center,  6501  North  I9th  Avenue,  Phoenix,  AZ  85015. 602^444-4151 

ETA  CONTROL  NUMBER-1Q«05955  ACTION— ACCEPTED 
Mario  A.  Juanengo.  Exprosen/  Unlimited,  3435  Camino  Del  Rio  South.  jSuile  307,  San  Diego,  CA  92108,  619-563- 
5733.  ^ 

ETA  CONTROL  NUMBER— 10/206017  ACTION— ACCEPTED 
David  Ctaft.  Supemurse,  1316  WHshire  Boulevard.  Suita  12.  Los  Anoelis,  CA  9001 7, 213-483-8383 

ETA  CONTROL  NUMBER— 10^206948  ACTIOH-ACCEPTED 


ETA 

11/28/94 


Ann  C.  Seiea.  VagawTs  Residentiai  Cara  Inc..  6537  Fountain  Avenue. 
ETA  CONTROL  NUMBER-1(«20597O  ACTION— ACCEPTED 


ETAR 
tt/TTM 


ION  10 

0  12/4/94 


Angeles.  CA  9002B.  213-464-6067 


CA 


RKtONS 

•iptirt3/a 


11/13/94 


r. 


Philip  S.  De  Leon,  Jr^  Abington  ol  Glenview  (The),  3901  Gienview  Road. 

ETA  CONTROL  NUMBER— 5/232970  ACTION— ACCEPTED 
Fred  Ganlz.  Ambassador  Nursing  Center.  4800  N.  Bernard,  Chicago 

ETA  CONTROL  NUMBER-5/232978  ACTION— ACCEPTED 
Marvin  MeiTnelstein,  Balmoral  Nursing  Centie.  Inc.,  2055  West  Balmora 

ETA  CONTROL  NUMeER-6/232975  ACTION— ACCEPTED 
Nicholas  A.  vangel,  Butterliekl  HeaNh  Care,  Inc.,  d/b/a  Meadowbrocdt 
IL  60440k  7n-75»-1 112. 

ETA  CONTROL  NUMBER— 5/232980  ACTfON— ACCEPTED 
Jody  Swearingen,  Carle  Fourxlation  HospOal,  61 1  West  Park,  Urbana, 

ETA  CONTROL  NUMBER— 5/232971  ACTION— ACCEPTED 
Amy  Saitzman,  Continental  Care  Center,  5336  N.  Western,  Chicago,  IL 

ETA  CONTROL  NllMeER-6/232966  ACTION-ACCEPTED 
Jack  Endeley,  Danville  Manor,  ATTN:  Don  1215  Holiday  Drive,  Danville 

ETA  CONTROL  NUMBER— 5^32961  ACTION-ACCEPTED 
Connie  J.  Hoselton,  Heitage  Manor  Nursing  Home,  900  N.  RuUedga 

ETA  CONTROL  NUMBER— 5/232966  ACTION— ACCEPTED 
[Jeiofes  Prostek.  UfeLink  Corporation,  331  South  Yortc  Road,  BesenvilK 

ETA  CONTROL  NUMBER— 5/232987  ACTION— ACCEPTED 
Lourdes  Cenrantes,  Methodist  Hospital  of  Chicago,  5025  N.  Paulir«. 

ETA  CONTROL  NUMBER— 5/232983  ACTION— ACCEPTED 
Blaine  Fox.  Villas  of  Shannon.  418  South  Ridga  P.O.  Box  86.  Shannon, 

ETA  CONTROL  NUMBER— 5/232977  ACTION-ACCEPTED 
Gary  T.  Johnson.  Washington  and  Jane  Smith  Home,  2340  West  11 

ETA  CONTROL  NUMBER— 5C32967  ACTKDN-nACCEPTED 
Grace  anith.  Seton  Hill  Manor.  Ina.  501  Wast  Franldin  Street,  Baltimon 

ETA  CONTROL  NUMBER— 5/232986  ACTION— ACCEPTED 
Heather  A.  Millar.  Great  Lakes  Rehabilitatkm  Hosp.,  22401  Foster 
1500. 


IL  60625 


kafur 


Gienview.  IL  60025. 706-729-OQOO 

i,  312-583-7130  .„ „ 

Avenue,  Chicago,  K.  60625.  312-561-8661 
431  W..  Remington  Blvd.,  BolingbioQk. 


61801. 217-383-3311  - 

50625,  312-271-5600 

IL  61832. 217-443-4123 . 

;.  Springfield,  IL  62702. 217-789-0930  .... 

IL  60106*708-766-3570 -,- 

I.  IL  60640,  312-271-9040 

IL  64078.  815-864-2425 _ 

I,  Chicago.  H.  60643,  312-779-8010  „ 

,  MD  21201,  41(^-837-4990  

Drive,  SouthfieM.  Ml  48075.  810-669- 


Strtet 


Cti  eago 


3th  Place 


Writer 


IL 
IL 
tt. 
IL 

IL 

R. 

IL 

IL 

IL 

IL 

H. 

It 

MD 

Ml 


Action  date 


11/22/94 
tl/2294 
11/22«4 

11/22/94 
11/22/94 


11/9/94 


11/18/94 
11/16A4 

11/17/94 


12/2/94 


11/8/94 
11/8/94 
11/8/94 
11/8/94 

11/8/94 
11/8/94 
11/8/94 
11/8/94 
11/8«4 
11/8/94 
11/8/94 
11/8«4 
11/8*94 
11/8«4 
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DMSION  OF  FOREIGN  UBOR  CERTIFICATIONS.  HEALTH  CARE  FACIUTY  ATTESTATIONS-Continued 

(FORM  ETA-90291 


CEO-Name/Facity  Nama/Addrass 


ETA  CONTROL  NUMBER-6C32965  ACTION-ACCEPTED 


ETAREGKMS 
11/14«4T011/20M4 


State 


OH 


'^%iixrs!ain^=ssgKSs^?&'<^  '^'-  '"^^'^ 

*«oo^FL  Jade.  OoomM  Mm  Car.  CenM.  Int.  SO  W.  Squan  Lak.  Rd..  BtoomUd  HM.  Ml  M322.  81(M3»- 
ETA  C0NTB(XNUM8ER-SO333a)  ACTION-ACCEPTED 

'^^/fS)SSgrisagsS/^rAi?;.^^        ^'  ~*^^"  --: 

**^,?blS;2^.  **^  Emptoyment  &  Immig.  Sen*:es.  3717  Columbia  Pike.  Suite  201.  Ariington.  VA 

ETA  CONTROL  NUMBER-5C33272  ACTION-ACCEPTED 
"^TxSoO.  '''^'^  °***^  ^^  ^®"'**''  '"^'  ^°^  ®*^  ^"^  ^^'  ^***  "3.  Alexanckia.  VA  22304.  703- 

ETA  CONTROL  NUMBER-5/233349  ACTIOr*-ACCEPTED 
Arnjja^ngelista.  Southern  Medk:al  Services.  Inc..  3717  Columbia  Pike.  Suite  201.  Arlington,  VA  22204.  703- 

ETA  CONTROL  NUMBER-S/233350  ACTION-ACCEPTED 


ETA  REGION  5 
11/28/94  TO  12/4/94 


:!!!^^^^^^^^;§^^^o*'«^'  «°^  »*  »«"'•  «'-«2^ 


ETA  REGION  5 
1 1/21/94  TO  11/?7/94 


MA 


Cart  Baker,  King  Bnjwaert  House.  6101  S.  County  Una  Road,  Burr  Rkkie  IL  6Q2S1  Tm-ap-^-d^xui 

ETA  CONTROL  NUMBER-5C34068  ACTION-AC^PTED^    ^'  '  ^°*-323-2250  ••••• 

^S-^VSSSflt^i"**'™*^-  ''•°-  ^  «»3^-<»82  240  East  Lake  Street  Suite  #206.  Chicago,  IL 
ETA  CONTROL  NUMBER-5e34072  ACTION-ACCEPTED 

Willi^  C.  Langschied.  Mariner  Health  Care  of  Fort  Wayne.  4430  Elsdate  Drive.  Fort  Wayne.  IN  46835.  21  fr-W5- 
^ETA  CONTROL  NUMBER-6«34065  ACTION-ACCEPTED 


ETA  REGION  6 
11/7/94  TO  11/13/94 


'*'■  '^^^?  SSSlE^lSS2^?SSi2c^p?r'o^'  '"""^'  "^'  ^  ^^*'  ^o^^^i^ 

^813!!Sl2S?*^  '"^P*"*^  "*^  ^^«^  Sen,*^'  ^^  Lake^iew  Road,  Suite  200.  Ctearwater.  FL  34616. 
ETA  CONTFOL  NUMBER-6/222659  ACTION-ACCEPTED 

"■  ^iS?&!rsss?n^i!s?£rij?^,^D'  "^^  "^-  "^  '"*  ^^'^ 

•*•  ^SKt  !sssss^s^s;sii3;&£^"'  =°^-«^"  — 

"aiMwillz!"'  °°™^  "*°*  ''**'™™  °'*'-  'SS  SW*""  Ct.  S<*  206.  WnstWKSaleill.  NC  27103. 
ETA  CONTBOL  NUMBER-6ffi22663  ACTION-ACCEPTED 

^^'^cSSirfeL'arR^^  --~~ 

**•  "^cSSTfeL'SS^F^iS^j^c^l^^  •^«'~-^'  ^  27284,  910^5^^ 

^ffisS^*"  ^**'^'  *^^*™""*  Retirament  Senwm.  Inc..  163  Sirattord  Court.  WinstoivSatem.  NC  27103.  919- 

ETA  CONTROL  NUM8ER-6022486  ACTION-ACCEPTED 
Ms.  Karen  S.  Daniel.  Integrated  Health  Sew.  o(  Raleigh.  3830  Blue  Ridge  Road.  Raleigh.  NC  27612.  919-781-4900 


Actnndate 


11/804 


11/15/94 
11/16«4 
11/17/94 

11/17/94 
11/1 5«4 

11/16«4 

11/16/94 


11/21/94 


11/7/94 
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CEO^Name/Fadiily  Name/Kddress 


Division  of  Foreign  Labor  Certification  ,  Health  Care  Faciuty  Attestations— Continued 

FO  IM  ETA-9029) 


Action  date 


ETA  CONTROL  NUMBER-6/222479  ACTION-ACCEPTED  ; 
Ms.  Jody  Barnes.  Ortando  Memorial.  163  Stratford  Court.  Ste.  205, 1407-423-161 2 

ETA  CONTROL  NUMBER— 6«22589  ACTION-ACCEPTED  J 
Ms.  Linda  Ghaflari.  Buenavisia  Retirement  Center.  1501  West  7tti !  treet,  Clovis.  NM  88101.  505-763-5335 

ETA  CONTROL  NUMBER-€/222662  ACTION-ACCEPTED 
Mr.  James  Jewel,  EdMwrg  Colonial  Manor,  1401  South  2nd  Streel ,  Edinburg,  TX  78539, 210-383-4978 

ETA  CONTROL  NUMBER— 6^22481  ACTION— ACCEPTED 
Mr.  Dean  Fleet.  Monahans  Care  Center.  1200  W.  I5tti  St..  Monatu  «,  TX  79756. 915-943-3063 

ETA  CONTROL  NUMBER-««22487  ACTION— ACCEPTED 
Mr.  James  Jewell.  Pttarr  Nursing  Home,  Inc..  204  Soulh  Casa  Roa< ,  Ptiarr.  TX  78577, 210-787-2735  .... 

ETA  CONTROL  NUMBER-6C22482  ACTION-VVCCEPTED 
Mr.  Ben  M.  Ourr.  Uvalde  Memorial  Hospital.  1025  Gamer  Field  Roa  J.  Uvalde,  TX  78801. 210-278-6251 

ETA  CONTROL  NUMBER-6C22485  ACTION— ACCEPTED  J 
Ms.  Georgia  Holmes.  Wright  Nursing  Home.  328  West  Mayfield,  Sah  Antonio.  TX  78221.  210-924-5533 

ETA  CONTROL  NUMBER— 6/222480  ACTION-ACCEPTED  ' 


'TED  i 

eiLregk 

11/14fc4  TO  1 


REGION  6 
1/20^ 


135th  Street,  North  Miami.  FL  33161  305-893- 
Highlands  Avenue  P.O.  Driawer  2066,  Sebring, 


Mr.  Lawrence  J.  CenteMa.  REN  Centers  of  Alabama,  Inc.,  216  M*engo  Street  #1.  Florence.  AL  35630,  205-764- 
5050. 
ETA  CONTROL  NUMBER-€/222821  ACTION— ACCEPTED 
Mr.  Issac  Miziah,  Arch  Creek  Nursing  Home,  Inc.,  12505  N.E.  16  A  renue.  North  Miami.  FL  33161, 305-891-1710  ... 

ETA  CONTROL  NUMBER-6/222744  ACTION-ACCEPTED 
Ms.  Marie  McLucas.  Founlainhead  Nsg.  &  Convalescent.  390  NE 
0660. 
ETA  CONTROL  NUMBER— 6/222823  ACTION— ACCEPTED 
Mr.  C.  Scott  Campbel.  Highlands  Regional  Medk^l  Center,  3600  J 
FL  33871 .  81 3-386-61 01 . 
ETA  CONTROL  NUMBER— 6/222824  ACTION— ACCEPTED 
Ms.  Maxcine  DanriNe.  Okeechobee  Council  on  Aging,  Inc.,  230  So  ith  Barfiekl  Highway,  Pahokee,  FL  33476-1867, 

ETA  CONTROL  NUMBER— 6/222745  ACTION-ACCEPTED 

Carlos  MNanes,  Palm  Springs  General  Hospital,  1475  W.  49th  Stre<  I,  Hialeah.  FL  33012. 305-558-2500 

ETA  CONTROL  NUMBER-«/222747  ACTION-ACCEPTED 

Mr.  Isaac  MIzrah.  Palmetto  Extended  Care  Center.  Inc..  7600  S.W.  J  Street.  Miami.  FL  33144. 305-324-0280 

ETA  CONTROL  NUMBER— 6/222743  ACTION-ACCEPTED 
Mr.  William  Patterson.  Palms  of  Pasadena  Hospital.  1501  Pasade  la  Ave.  South,  St  Petersburg.  FL  33707.  813- 
381-1000. 
ETA  CONTROL  NUMBER— 6C23328  ACTION— ACCEPTED 
Mr.  DavM  Catlin.  Parkway  Regfonal  Medk:al  Center.  160  N.W.  170  i  Street.  N.  Miami  bEACH.  FL  33169.  305-651- 
1100. 
ETA  CONTROL  NUMBER— 6/222748  ACTION— ACCEPTED 
W.E.  Steiger.  Miss.  Dept  of  Correctkxw  Medteal.  P.O.  Box  E  High>4ay  49-W.  Parchman.  MS  38738  601-745-661 1 

ETA  CONTROL  NUMBER— 6/222746  ACTION— ACCEPTED 
Mr.  John  T.  Carlisle.  Cumberland  Co.  Hospital  System.  Inc.,  163B  Owen  Drive  P.O.  Box  2000,  FayetteviHe.  NC 
28302-2000. 910-609-6646.  * 

ETA  CONTROL  NUMBER-6/222825  ACTION-ACCEPTED 
Mr.  Leo  Redding.  Hillhaven  Rehab  Center-Cape  Coral,  163  Stratlor  I CL  Suite  205.  Winston-Salem.  NC  27103. 813- 
571  4434. 

ETA  CONTROL  NUMBER-6C22826  ACTION-ACCEPTED 
Mr.  Ralph  E.  Beaty.  HuntsviHe  Memorial  Hospital.  3000  1-45  P.O.  B  >x  4001 ,  HuntsviMe.  TX  77340. 409-291-4521    . 
ETA  CONTROL  NUMBER— 6«22872  ACTlOfi— ACCEPTED  ^ 


ET  ^  REGION  6 
11/21  94  to  11/27/94 


Mr.  Roger  Kirk.  Bethesda  Memorial  Hospital.  2815  S.  Seacrest  Blvc  .  Boynton  Beach.  FL  33435. 407-737-7733 

ETA  CONTROL  NUMBER-6C22975  ACTION-ACCEPTED 
Mr.  Ronald  A.  Cass.  Hospital  Staffing  Servk»s,  Inc.,  6245  N.  Feder  il  Highway,  ^jite  500,  Ft  Lauderdale,  FL  33308, 
30^771-0500. 
ETA  CONTROL  NUMBER— 6/223019  ACTION— ACCEPTED 
Mr.  Rtehard  Lockaby,  Madison  Nursing  Center,  Rte.  3,  Box  2310.  U  vSaon,  FL  32340, 904-973-4880 

ETA  CONTROL  NUMBER-6«22847  ACTION-ACCEPTED 
Mr.  EmM  P.  MMer.  Pinelas  Community  Hospital.  7950  66th  Street,  h  orth.  Pinellas  Park.  FL  34665.  813-545-7300 

.   ETA  CONTROL  NUMBER-6C22910  ACTION-ACCEPTED 
Mr.  Derek  Carissimi.  Piedmont  Hospital.  1968  Peechtree  Road.  NW 

ETA  CONTROL  NUMBER— 6/222909  ACTION— ACCEPTED 
Mr.  Fred  E.  Cakwte.  Jr..  East  Louisiana  State  Hospital.  P.O.  Box 
2651. 


AL 

FL 
FL 

FL 

a 

FL 
FL 
FL 

FL 

MS 
NC 

NC 

TX 


.  Atlanta.  GA  30309,  404-605-5000 -.„ 

'  i98  Highway  10,  Jackson,  LA  70748,  504-634- 


FL 
FL 

FL 
FL 
QA 

LA 


11/17/94 

11/17/94 
11/17/94 

11/18«4 

11/17/94 

11/17/94 
11/17/94 
11/16/94 

11/17/94 

11/17/94 
11/18/94 

11/18/94 

11/17/94 


11/22/94 
11/22/94 

11/22/94 
11/22/94 
11/22/94 
11/22«4 


Federal  Register  /  Vol.  59.  No.  242  /  Monday,  December  19.  1994  /  Notices 


65393 


DIVISION  OF  FOREIGN  LABOR  CERTIFICATIONS.  HEALTH  CARE  FAQUTY  ATTESTATIONS-Continued 

(FORM  ETA-8029] 


CEO-Name/Facaity  Name/Address 


ETA  CONTROL  NUMBER-6«22848  ACTION-ACCEPTED 
^2104**^  "«i™ero.  Our  Lady  of  Lourdes  Reg.  Med.  Ctr..  611  SL  Landry  Street.  Ufayette.  LA  70506.  318-231- 

ETA  CONTROL  NUMBER— 6/222881  ACTION-ACCEPTED 

^"  Iv^^JJSSjJlf  L^lfSS!?  °*2!™'  ^•<»P*»'.  Highway  16  East.  Canton.  MS  39046.  601-859-1331  

ETA  CONTROL  NUMBER-6/222845  ACTION-ACCEPTED  

^■^^JS*?"  *^'  ^^°'*'"'«*5*^  Center  of  Halifax.  101  Carolina  Ave.,  P.O.  Drawer  432,  Weklon.  NC  27890.  919- 

ETA  CONTROL  NUM8ER-€«22880  ACTION-ACCEPTED 
^-  ^???^^S!!1!S!J*  °*"^  Nephrotogy  Associates.  3601  Swiss  Avenue.  DaHas.  TX  75204, 214-956-8200 

ETA  CONTROL  NUMBER-6«22908  ACTION-ACCEPTED  u^.^ii-wo-o.^ 

ReneGavtote,  MkJwest  Rehab  Center,  4919  Shadowdale  Drive,  Houston.  TX  77041.  713-037-3515 

ETA  CONTROL  NUMBER-6g22907  ACTION-ACCEPTED  <»-«»#->»  io „ „... 


ETA  REGION  6 
11/28/94  to  12/04/94 


State 


LA 

MS 
NC 

TX 

TX 


ActfondalB 


11/22/94 

11/22/94 
11/22/94 

11/22/94 
11/22/94 


Ms.  Judi  L  Buxo.  Hartxxjr's  Edge.  401  East  Linton  Blvd..  Delray  Beach.  FL  33483  407-272-7979 

ETA  CONTROL  NUMBER-6C23190  ACTION-ACCEPTED^^  

^^i^^^'*^'  "®'*»9«  ***w  of  Napoleonville.  252  Highway  402.  P.O.  Box  669.  Napoteonville.  LA  70390. 504- 
369-601 1. 

ETA  CONTROL  NUMBER— 6G23521  ACTION— ACCEPTED 
Ms.  AIMa  MHchall.  Hacienda  de  Safcd.  3514  Leslie  Road,  Silver  CHy.  NM  88061.  505-388-3127 

ETA  CONTROL  NUMBER-6C23155  ACTION-ACCEPTED  ^~;rvK>o-^  c,  

"'•  ^'?*/^I[!?S^?W.i^y"^  ^  Southeast  TX,  CoNage  &  1  ith  Street  Beaumont  TX  77704, 40&-635-3187 
ETA  CONTROL  NUMBER-6C231 91  ACTION-ACCEPTED  ,    v«r-oc«-oio/ .... 

^'  'S5?°rSi>SS?\«!lSS!-tJ®**°*  Intematfonal.  Inc.,  4506  LaBranch.  Houston,  TX  77004-4925,  713-522-2443 
ETA  CONTROL  NUMBER— 6/223073  ACTION— ACCEPTED  ^^ 

Ms.  Donna  Wong,  Total  Life  Care.  105  Drew.  Houston,  TX  77006,  713-629-8922 

ETA  CONTROL  NUMBER— 6^23074  ACTION-ACCEPTED  


(PR  Doc.  94-31137  FUed  12-16-94;  8:45  am) 
BIUMG  COOE  4610^M» 

Pension  and  Welfare  Benefits 
Administration 

[AppHcatkm  No.  D-M34.  et  ai.] 

Proposed  Exemptions;  Alucobond 
Technologies,  incorporated 
Employee'  Savings  Pian,  et  ai. 

agency:  Pension  and  Welfare  Beneflts 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 


SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  CoDuneiits  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  x)f 
Proposed  Exemption,  within  45  days 
from  the  date  of  publicaticm  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 


the  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspecti(m  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-SS07, 200  Qmstitution 
Avenue  NW.,  Washington,  D.C  20210. 


Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  dajrs  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  bearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labcr.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
siunmarized  below.  Interested  persons 
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are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Alucobond  Technologies,  Incorporated 
Employees'  Savings  Plan  (die  Plan) 
Located  in  St  Louis,  Missouri; 
Proposed  Exemption 

(Application  No.  D-9834] 

llie  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  (1)  the  proposed 
interest-free  loan  to  the  Plan  (the  Loan) 
by  Alucobond  Technologies, 
Incorporated  (the  Employer),  a  party  in 
interest  with  respect  to  the  Plan,  and  (2) 
the  Plan's  potential  repayment  of  the 
Loan  upon  the  receipt  by  the  Plan  of 
payments  imder  Guaranteed  Investment 
Contract  No.  CG01285A3A  (the  QIC) 
issued  by  Executive  Life  Insurance 
Company  (Executive  Life):  provided  the 
following  conditions  are  satisfied: 

(A)  No  interest  or  exf>enses  are  paid 
by  the  Plan  in  connection  with  the 
proposed  transaction; 

(B)  The  Loan  will  be  repaid  only  out 
of  amounts  paid  to  the  Plan  by 
Executive  Life,  its  successors,  or  any 
other  responsible  third  party;  and 

(C)  Repayment  of  the  Loan  is  waived 
with  respect  to  the  amount  by  which  the 
Loan  exceeds  QIC  proceeds. 

Summary  of  Facts  and  Representations 

1 .  The  Employer  is  a  diversified 
manufacturer  of  alimiinum  composite 
panels,  rigid  foam  P.V.C.  panels  and 
polystjrrene  foamcore  boards.  The 
Employer  has  offices  and/or  production 
sites  in  St.  Louis,  Missouri;  Benton, 
Kentucky  and  Richmond.  Indiana.  The 
Plan  is  a  profit  sharing  plan  which 
includes  a  cash  or  deferred  arrangement 
under  section  401  (k)  of  the  Code.  As  of 
December  31, 1993,  the  Plan  had  93 
participants  and  total  assets  of 
approximately  $1,098,635.  Participants 
are  ciurently  entitled  to  direct  the 
investment  of  their  accoimt  balances 
among  seven  investment  funds  which 
are  managed  by  Scudder  Investor 
Services.  Inc.  On  February  12, 1988, 
prior  to  the  implementation  of 
participant  direction.  The  Boatmen's 
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National  Bank  of  St.  Louis  (the  Bank),i 
as  trustee  for  the  Plan,  made  the 
decision  to  invest  a  portion  of  the  Plan's 
assets  in  a  collective  investment  fund 
maintained  by  the  Bank  and  invested 
primarily  in  guaranteed  investment 
contracts.  The  GVC  is  held  as  the  sole 
asset  of  sub-fund  JG-l  1  of  the  the 
collective  investment  fund.  The  GIC 
provided  a  rate  of  return  of  8.65%  per 
annum  and  a  mamirity  date  of  March  1. 
1993.  I 

2.  On  April  11  jl991.  Executive  Life 
was  placed  into  conservatorship  by  the 
Insurance  Commissioner  of  the  State  of 
Cahfomia.  The  Employer  represents 
that,  pursuant  tope  conservatorship, 
payouts  under  tha  terms  of  Executive 
Life's  GICs  were  suspended.^  In 
February,  1994,  Boatmen's,  in  its 
capacity  as  Plan  irustee,  elected  to 
participate  in  tharehabilitation  plan  for 
Executive  Life.  Although,  through  the 
rehabilitation  prdcess,  the  Plan  has 
received  $147,3^.00  from  Executive 
Life,  the  amount  pf  any  additional 
payments  to  be  r? ceived  over  the  next 
several  years  is  undetermined. 
Consequently,  Boatmen's  has  frozen  that 
portion  of  participants'  accounts  which 
is  attributable  to  the  GIC.  This  beeze  has 
prevented  Plan  perticipants  from 
exercising  the  rights  they  would     * 
normally  have  uAder  the  Plan  to  request 
distributions  anc^  investment  transfers 
with  respect  to  a^oimts  currently 
invested  in  the  CIC.^  The  Employer 


'  Boatmen's  Trust  Company  (Boatmen's] 
succeeded  The  Boatnien's  National  Bank  of  St. 
Louis  as  the  Plan's  tri^tee  in  1990. 

'  2The  Department  nbtes  that  the  decisions  to 
acquire  and  hold  the  CIC  are  governed  by  the 
fiduciary  responsibiltty  requirements  of  Part  4. 
Subtitle  B,  Title  I  of  tie  Act.  In  this  regard,  the 
Department  is  not  he|ein  proposing  relief  for  any 
violations  of  Part  4  wiiich  may  have  arisen  as  a 
result  of  the  acquisition  and  holding  of  the  GIC 
issued  by  Executive  I«ife. 

>  Following  the  cesiation  of  payments  by 
Executive  Life  with  rfspect  to  the  GIC,  the 
Employer  made  the  decision  to  make  periodic 
advances  to  the  Plan  (o  permit  the  Plan  to  make 
distributions  to  partii^pants  and  beneficiaries 
entitled  to  distributioiis  as  a  consequence  of 
termination  of  emplovment.  The  applicant 
represents  that,  as  of  November,  1994,  the  periodic 
advances  to  the  Plan  (otaled  approximately 
S50,618.00.  The  applicant  also  represents  that  the 
terms  of  those  periodic  advances  satisfy  the 
conditions  of  PTE  80+26  (45  FR  28545,  April  29. 
1980).  This  conditioiBl  class  exemption  permits  a 
party  in  interest  to  m^ke  an  interest-free  loan  to  an 
employee  beneHt  plaS,  and  the  repayment  of  such 
loan.  SpeciHcally,  thi  exemption  states,  in  relevant 
part,  that  effective  January  1, 1975,  the  restrictions 
of  section  406(a)(l)(u  and  (D)  and  section  406(bK2) 
of  the  Act  and  the  ta^  imposed  by  section  4975(a) 
and  (b)  of  the  Code  b^  reason  of  section 
4975(c](l)(BJ  and  (D)|of  the  Code,  shall  not  apply 
to  the  lending  of  moi|ey  from  a  party  in  interest  to 
an  employee  benefit  ^lan,  npr  to  the  repayment  of 
such  loan  in  accordaSce  with  its  terms,  if  no 
interest  or  other  fee  i|  charged  to  the  plan,  the  loan 


represents  that  the  Loan  would  preserve 
the  Plan's  rights  with  respect  to  the  GIC. 
give  participants  and  beneficiaries  the 
ability  to  exercise  their  right  to  request 
investment  transfers,  and  provide 
immediate  liquidity  which  would 
facilitate  benefit  distributions.  The 
proposed  Loan  will  be  made  in  one 
lump-sum  payment  in  the  amount  of  the 
maturity  value*  of  the  GIC,  plus  post- 
maturity interest  through  the  date  of  the 
Loan,  credited  at  the  rate  paid  on  the 
Collective  Employee  Benefit  Trust  Fund 
"S";*,  less  any  amoimts  previously 
received  pursuant  to  the  rehabilitation 
process  and  the  total  amoimt  of  periodic 
advances  already  made  to  the  Plan.  The 
Employer  represents  that  the  Loan  is 
non-interest  bearing  and  the  Plan  will 
not  incur  any  expenses  in  connection 
with  the  transaction. 

3.  Repayment  of  the  Loan  is  limited 
to  payments  made  to  the  Plan  by  or  on 
behalf  of  Executive  Life,  or  its  successor, 
or  any  other  responsible  third  parties. 
No  other  assets  of  the  Plan  will  be 
available  for  repayment  of  the  Loan.  If 
the  payments  by  or  on  behalf  of 
Executive  Life  are  not  sufficient  to  fully 
repay  the  Loan,  the  Employer  vdll  have 
no  recourse  against  the  Plan,  or  against 
any  participants  or  beneficiaries  of  the 
Plan,  for  the  impaid  amount.  In  the 
event  that  GIC  proceeds  exceed  the 
amount  necessary  to  repay  the  Loan,  the 
excess  will  be  distributed  to  the  Plan  for 
the  benefit  of  participants  and  their 
beneficiaries.  The  Employer  represents 
that  it  will  maintain  records  of  the 
proposed  Loan  for  a  period  of  seven 
years,  and  such  records  will  be  open  for 
inspection  at  all  times  by  the 
Department  or  any  Plan  participant. 

4.  In  summary,  the  appUcant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  because:  (1)  The  transaction  will 
preserve  the  Plan's  ability  to  allow 
participant-directed  investment  re- 
allocations; (2)  The  Plan  vnll  not  incur 


is  unsecured,  and  th( 


UMI 


for  the  payment  of  ot  linary  operating  expenses  of 


loan  proceeds  are  used  only 


the  plan,  including  the  payment  of  benefits  in 
accordance  with  the  terms  of  the  plan. 

In  this  proposed  exemption  the  Department 
expresses  no  opinion  as  to  whether  the  periodic 
advances  satisfy  the  provisions  of  PTE  80-26. 

*  The  maturity  value  is  deflned  as  the  total 
amount  deposited  under  the  GIC,  plus  interest  at 
the  guaranteed  interest  rate,  through  the  date  of 
maturity.  The  applicant  represents  that  the  maturity 
value  is  $297,210.76. 

'  The  Employer  represents  that  the  aimualized 
rate  of  return  on  the  Collective  Employee  Benefit 
Trust  Fund  "S"  for  the  period  bom  October  1, 1993 
through  September  30, 1994  was  4.0%.  It  is 
represented  that,  this  fund,  an  investment  vehicle 
offered  by  Boatmen's  Trust  Company,  invests  in  a 
diversified  portfolio  of  money  market  instruments, 
such  as  U.S.  Treasury  Bills,  certificates  of  deposit,  ■ 
commercial  paper,  and  demand  notes,  as  well  as 
other  fixed-rate  and  variable-rate  fixed  income 
securities. 


any  expenses  with  respect  to  the 
transaction;  (3)  Repayment  of  the  Loan 
will  be  made  only  from  amounts  paid  to 
the  Plan  by  Executive  Life,  its  successor, 
or  any  other  third  party;  (4)  If  the 
payments  by  or  on  behalf  of  Executive 
Life  are  not  sufficient  to  hUly  repay  the 
Loan,  the  Employer  will  have  no 
recourse  against  the  Plan,  or  against  any 
participants  or  beneficiaries  of  the  Plan, 
for  the  unpaid  amount:  and  (5) 
Repayment  of  the  Loan  vtrill  be  waived 
with  respect  to  the  amotmt  by  which  the 
Loan  exceeds  the  amount  the  Plan 
receives  from  GIC  proceeds. 

For  Further  Information  Contact: 
Virginia  J.  Miller  of  the  Department, 
telephone  (202)  219-6971.  (This  is  not 
a  toll-free  niunber.) 

Regency  Mariceting  Coiporation 
Restated  Employees  Profit  Sharing  Plan 
.  and  Trust  (the  Plan)  Located  in  West 
Bloomfield,  Michigan;  Proposed 
Exemption 

(Application  No.  D-9763] 

The  Department  is  considering 
granting  an  exemption  under  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10. 1990).  If 
the  exemption  is  granted,  the  sanctions 
resulting  fitjm  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  loan  (the 
Loan)  of  $84,687  by  the  Plan  to 
Frankenmuth  Brewing  Company 
(Frankenmuth),  a  disqualified  person 
with  respect  to  the  Plan.« 

This  proposed  exemption  is 
conditioned  upon  the  rollowing 
requirements: 

(a)  the  terms  of  the  Loan  are  at  least 
as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(b)  the  Loan  does  not  exceed  twenty- 
five  percent  of  the  assets  of  the  Plan  at 
any  time  during  the  duration  of  the 
Loan; 

(c)  the  Loan  is  secured  by  a  first  deed 
of  trust  on  certain  real  property  (the 
Property)  which  has  been  appraised  by 
an  independent,  qualified  appraiser  to 
ensure  that  the  fair  market  value  of  the 
Property  is  at  least  150  percent  of  the 
amount  of  the  Loan; 

(d)  the  fair  market  value  of  the 
Property  remains  at  least  equal  to  150 
percent  of  the  outstanding  balance  of 
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•  «  Since  Randall  Heine  and  his  wife.  Paula  Heine, 
are  the  only  participants  in  the  Plan,  there  is  no 
jurisdiction  under  Title  I  of  the  Act  pursuant  to  29 
CFR  25l0.3-3(b).  However,  there  is  jurisdiction 
under  Title  11  of  the  Act  pursuant  to  section  4975 
of  the  Code. 


the  Loan  throughout  the  duration  of  the 
Loan; 

(e)  the  Plan  trustees  determine  on 
behalf  of  the  Plan  that  the  Loan  is  m  the 
best  interests  of  the  Plan  and  protective 
of  the  Plan's  participants  and 
beneficiaries;  and 

(f)  the  Plan  trustees  monitor 
compliance  with  the  terms  and 
conditions  of  the  Loan  throughout  the 
duration  of  the  transaction,  taking  any 
action  necessary  to  safeguard  the  Plan's 
interest,  including  foreclosure  on  the 
Property  in  the  event  of  default. 

Summary  of  Facts  and  Representations  ' 

1.  Regency  Marketing  Corporation 
(Regency)  estabfished  the  Plan  on  July  1. 
1976.  On  February  1, 1986,  the  Plan  was 
frozen  due  to  the  dissolution  of 
Regency.  Regency  was  a  Michigan 
corporation  engaged  as  a  broker  of  dairy 
and  other  related  products.  As  of  Jime 
30, 1993,  the  Plan  had  total  assets  of 
$1,892,429.  Randall  Heine  and  his  wife, 
Paula  Heine,  are  the  only  participants  in 
the  Plan.  Mr.  and  Mrs.  Heine  are  the 
trustees  of  the  Plan  (the  Trustees)  and 
have  sole  investment  discretion  with 
regard  to  the  Plan's  assets.  The  Trustees 
represent  that  there  will  be  no  new 
participants  in  the  Plan. 

Mr.  Heine  is  the  majority  shareholder 
of  Frankenmuth.  a  Michigan  corporation 
with  its  principal  place  of  business  In 
Frankenmuth,  Michigan.  Frankenmuth 
manufactures  beer  and  ale  both  under 
its  own  labels  as  well  as  imder  private 
labels. 

2.  The  Trustees iequest  an 
administrative  exemption  from  the 
Department  to  permit  the  Loan  to 
Frankenmuth  imder  the  terms  and 
conditions  described  herein. 
Frankenmuth  proposes  to  use  the  loan 
proceeds  towards  purchasing  the 
Property  which  will  be  used  for 
Frankenmuth 's  administrative  offices. 

3.  The  Loan  will  be  in  a  principal 
amount  of  $84,667.  The  applicant  states 
that  at  no  time  will  the  amoimt  of  the 
Loan  represent  more  than  twenty-five 
percent  of  the  Plan's  total  assets.  The 
Loan  will  be  secured  by  a  first  deed  of 
trust  on  the  Property,  which  consists  of 
a  1,250  square  foot  improved 
commercial  building  and  the  imderlying 
land.  The  Property  is  located  at  435 
South  Main  Street,  Frankenmuth, 
Michigan.  The  deed  of  trust  will  be  duly 
recorded  in  Saginaw  County  to  reflect 
the  Plan's  security  interest  in  the 
Property.  In  addition,  Frankenmuth  will 
insure  the  Property  against  casualty  loss 
and  designate  the  Plan  as  the  loss  payee 
of  such  insurance. 

4.  The  Loan  will  hav^a  ten-year  term 
and  will  be  evidenced  by  a  promissory 
note  (the  Note).  The  Note  will  require 


Frankenmuth  to  make  monthly 
payments  of  principal  and  interest 
which  will  be  fully  amortized  over  the 
ten-year  term.  Interest  will  accrue  mi  the 
Loan  at  11.5  percent  per  anntmi.  The 
Plan  will  not  be  required  to  pay  any 
commissions,  fees  or  other  expenses  in 
connection  with  the  Loan. 

As  a  condition  of  the  proposed 
exemption,  the  terms  and  conditions  of 
the  Loan  must  be  at  least  as  favorable  to 
the  Plan  as  those  which  the  Plan  could 
obtain  in  deafing  at  arm's  length  with  an 
unrelated  party,  hi  this  regard.  NBD 
Bank.  N.A.  (NBD),  an  unrelated  entity  in 
Troy,  Michigan,  states  in  a  letter,  dated 
September  22, 1994.  that  NBD  would 
make  a  secured  loan  of  $84,667  for  an 
initial  term  of  five  years  with  a  fifteen- 
year  amortization  schedule  allowing  for 
a  balloon  payment  at  the  end  of  the  fifth 
year.  At  the  end  of  the  first  five  years, 
NBD  would  approve  a  new  five-year 
note  with  a  ten-year  amortization 
schedule.  At  the  end  of  the  tenth  year, 
NBD  would  then  approve  a  five-year 
note  with  a  five-year  amortization 
schedule.  Interest  would  accrue  within 
a  range  of  9.25  percent  to  11.5  percent 
per  annum,  fixed  or  floating.  In 
addition,  NBD  states  that  it  would 
charge  Frankenmuth  a  loan  fee  of  one 
percent  or  $846.  Accordingly,  the 
applicants  represent  that  Frankenmuth 
vdll  pay  a  loan  fee  of  $846  to  the  Plan 
at  the  inception  of  the  Loan. 

5.  The  Property  was  appraised  by 
Lewis  H.  Weiss  of  Weiss  Appraisal 
Service  (Weiss),  an  appraisal  firm 
located  in  Frankenmuth,  Michigan.  Mr. 
Weiss  is  a  licensed  real  estate  appraiser 
in  Michigan  and  has  ten  years  of 
experience  appraising  all  types  of 
property.  Mr.  Weiss  represents  that  both 
he  and  Weiss  are  independent  of,  and 
unrelated  to.  Frankenmuth  and  the 
Trustees. 

Mr.  Weiss  placed  a  fair  market  value 
of  $127,000  as  of  August  23, 1994.  Mr. 
Weiss  utiUzed  the  market  data  approach 
of  valuation  by  using  comparable  sales 
of  commercial  buildings  located  on  the 
same  street  as  the  Property. 

6.  The  Trustees  state  that  the  terms  of 
the  Loan  compare  favorably  with  the 
terms  of  similar  transactions  between 
untreated  parties  and  would  be  a  better 
than  arm's  length  transaction  as 
evidenced  by  the  terms  offered  by  NBD 
(see  Item  #5  above).  The  Trustees 
represent,  that  from  the  Plan's 
perspective,  the  terms  of  the  Loan  are 
better  than  the  terms  offered  by  NBD 
because  the  Loan  allows  the  Plan  to 
receive  higher  monthly  payments  at  an 
interest  rate  of  11.5  percent  over  a  ten- 
year  period  rather  than  at  a  fixed  or 
floating  rate  between  9.25  and  11.5 
percent  over  a  fifteen-year  period.  The 


Trustees  represent  that  they  believe  that 
the  Loan  is  in  the  best  interests  of  the 
Plan  and  its  paiticipants  and 
beneficiaries  as  an  investment  for  the 
Plan's  pcxtfolio.  The  Trustees  further 
represent  that  they  will  monitor  the 
Loan  throughout  its  entire  duration  and 
will  take  any  appropriate  action 
necessary  to  protect  the  interests  of  the 
Plan  and  its  participants  and 
b«ieficiaries,  including  a  foreclosure  on 
the  Property  in  the  event  of  default.  The 
Trustees  will  monitor  the  Property  to 
ensure  that  the  Loan  remains  secured  by 
collateral  worth  at  least  150  percent  of 
the  Loan  at  all  times. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because: 

(a)  the  terms  of  the  Loan  will  be  at 
least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(b)  the  Loan  will  not  exceed  twenty- 
five  percent  of  the  assets  of  the  Plan  at 
any  time  during  the  duration  of  the  - 
Loan; 

(c)  the  Loan  will  be  secured  by  a  first 
deed  of  trust  on  certain  real  property 
(the  Property)  which  has  been  appraised 
by  an  independent,  quaUfied  appraiser 
to  ensure  that  the  fair  market  value  of 
the  Property  is  at  least  150  percent  of 
the  amount  of  the  Loan; 

(d)  the  fiair  market  value  of  the 
Property  will  remain  at  least  equal  to 
150  percent  of  the  outstanding  balance 
of  the  Loan  throughout  the  duration  of 
the  Loan: 

(e)  the  Trustees  have  determined  on 
behalf  of  the  Plan  that  the  Loan  is  in  the 
best  interest  of  the  Plan  and  protective 
of  the  Plan's  participants  and 
beneficiaries;  and 

(f)  the  Trustees  will  monitor 
compliance  with  the  terms  and 
conditions  of  the  Loan  throughout  the 
duration  of  the  transaction,  taking  any 
action  necessary  to  safeguard  the  Plan's 
interest,  including  foreclosure  on  the 
Property  in  the  event  of  default. 

Notice  to  Interested  Persons 

Since  Mr.  and  Mrs.  Heine  are  the  only 
participants  in  the  Plan,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Comments  are  due  within  thirty  days 
<tfter  publication  of  this  notice  in  the 
Federal  Re^ster. 

For  Further  Information  Contact: 
Kathryn  Parr  of  the  Department, 
telephone  (202)  21»-«97l.  (This  is  not 
a  toll-free  number). 


Clarence  E.  Cok(  r 
Clarendon  Fami  y 
Employee] 
Located  in  Man^in; 
Proposed 


,  Jr.  and  the 
Practice,  PA 
mt  Plan  (the  Plan) 
ig.  South  CaroUna; 

ion 


I  Exemf  ti( 

[Application  No.  I  -9736] 

The  Departmeiit  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4g79(c](2]  of  the  Code  and 
in  accordance  w|th  the  proceduires  set 
forth  in  29  C.F.R  Part  2570,  Subpart  B 
(55  FR  32836, 3^847,  August  10, 1990.) 
If  the  exemptionlis  granted,  the 
restrictions  of  sefctions  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  tl|e  application  of  section 
4975  of  the  Cod^,  by  reason  of  section 
4975(c)(1)(A)  though  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  of 
approximately  eight  acres  of 
imimproved  lana  (the  Land)  by  the  Plan 
to  Dr.  Clarence  B.  Coker,  Jr.,  (Dr.  Coker), 
a  party  in  interest  with  respect  to  the 
Plan;  provided  tliat  the  following 
conditions  are  satisfied: 

(a)  the  propostd  sale  will  be  a  one- 
time cash  trainsaction; 

(b)  the  Plan  will  receive  the  h^er  of: 
(1)  the  original  acquisition  cost';  or  (2) 
the  current  fair  market  value  plus  a 


certam  premium 
adjacency  of  the 
property  owned 


related  to  the 
Land  to  other  real 
}y  Dr.  Coker, 
established  at  th  >  time  of  the  sale  by  an 
independent  qu  lified  appraiser;  and 

(c)  the  Plan  w  11  pay  no  expenses 
associated  with  he  sale. 

Summary  of  Fa(  ts  and  Representations 

1.  The  Plan  is  i  defined  contribution 
plan  that  was  es  ablished  January  1, 
1974.  The  Plan  1  as  13  participants,  and 
as  of  December ;  1, 1993,  the  Plan's  total 
assets  were  $75!  ,525.96.  The  sponsor  of 
the  Plan  is  Clare  radon  Family  Practice, 
PA  (the  Employi  ir),  which  is  a  South 
Carolina  subcha  iter  "C"  corporation 
engaged  in  fami  y  practice  medicine. 
The  Plan's  trust(  e  is  Dr.  Coker  who  is 
also  the  sole  sha  reholder  of  the 
Employer. 

2.  On  May  18. 1982.  the  Plan 
purchased  the  L  md  for  $41,700  from 
Marian  K.  Tham  bs,  an  unrelated  third 
party  in  a  one-ti  ne  cash  transaction. 
The  applicant  re  ;)resents  that  at  the  time 
of  initial  acquis!  ion,  the  Land 
represented  19.9%  of  the  Plan's  total 
assets.  The  Lana  consists  of  8.34  acres 
of  vacant  land  and  is  located  adjacent  to 
other  property  ojtvned  by  Dr.  Coker, 
individually.  Top  applicant  represents 
that  since  1982  fie  Land  has  been 


^  The  original 
follows:  (original 
estate  taxes)  — 
acquisition  cot. 


acqu  «ition  cost  is  determined  as 

pui  chase  price  >  aggregate  real 

aggre  ;ate  rental  income  s  original 


rented  for  approximately  $400  a  year  to 
W.  D.  Harrington,  a  nei^boring  farmer 
who  is  imrel^ed  to  the  Plan  and  the 
Employer,  as  grazing  land  for  animals. 
The  aggregate  rental  income  received  by 
the  Plan  for  the  period  1982-1994  is 
$5,200.  It  is  represented  that  the  Land 
has  not  been  used  by  a  party  in  interest 
since  it  was  originally  acquired  by  the 
Plan.  FurthermOTe,  the  Land  is  not 
encumbered  by  any  debt. 

3.  Dr.  Coker  in  his  trustee  capacity, 
upon  the  advise  of  a  certain  certified 
public  accoimtant,  made  the  original 
decision  to  acquire  the  Land  as  a  long- 
term  Plan  investment."  With  respect  to 
the  Land,  the  aggregate  real  estate  taxes 
for  the  period  1983-1993  were  $153.45. 
In  this  regard,  the  original  acquisition 
cost  (the  Original  Acquisition  Cost)  to 
the  Plan  for  the  Land  is  $36,653.45.  The 
Original  Acquisition  Cost  was 
determined  as  follows  $41,700  (original 
purchase  price)  +  $153.45  (aggregate 
real  estate  taxes)  -  $5,200  (aggregate 
rental  income)  =  $36,653.45. 

4.  The  Land  was  appraised  on 
February  11, 1994  (the  Appraisal)  by  W. 
Burke  Watson,  Jr.,  an  independent  real 
estate  appraiser  certified  in  the  State  of 
South  Carolina  (Mr.  Watson).  Mr. 
Watson  relied  on  the  direct  sales 
comparison  method  and  estimated  that 
as  of  February  11, 1994,  the  fair  market 
value  of  the  Land  was  $12,500.  On  July 
28, 1994,  in  an  update  to  the  Appraisal. 
Mr.  Burke  stated  that  adjacency  of  the 
Land  to  other  property  owned  by  Dr. 
Coker  merits  a  premium  (the  Premium) 
above  the  fair  market  value  of 
approximately  $500  per  acre,  which 
yields  a  new  purchase  price  of  $17,680 
to  Dr.  Coker  in  this  transaction. 

5.  Dr.  Coker  proposes  to  purchase  the 
Land  from  the  Plan  in  a  one-time  cash 
transaction.  It  is  represented  that  as  of 
December  31, 1993,  the  Land 
represented  1.7  percent  of  the  Plan's 
assets.  The  applicant  represents  that  the 
Land  has  been  depreciating  steadily 
over  the  years,  but  that  this  depreciation 
became  evident  to  Dr.  Coker  in  1987.  As 
such,  after  conferring  with  the  Plan's 
consultants  and  administrators  in  1991, 
Dr.  Coker  decided  that  he  should  sell 
the  Land  because  of  its  steady 
depreciation  and  because  of  its 
ilUquidity.  Accordingly,  the  Land  has 
been  listed  for  sale  with  an  independent 
real  estate  broker  from  October  1991  to 
January  1992,  but  there  was  no  willing 
buyer.  Therefore,  it  is  represented  that 
the  proposed  transaction  is  in  the  best 
interiest  and  protective  of  the  Plan 


*Tbe  Depertment  expresses  no  opinion  as  to 
whether  the  Plan's  acquisition  and  holding  of  the 
Land  vioiated  any  provision  of  part  4  of  title  I  of 
theAcu 
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because  the  transaction  will  divest  the 
Plan  of  an  asset  that  has  greatly 
depreciated  in  value  since  original 
acquisition,  and  will  enable  the  Plan  to 
invest  in  vehicles  with  a  higher  return. 
The  transaction  is  protective  of  the  Plan 
because  as  a  result  of  the  sale  the  Plan 
will  receive  the  higher  of:  a)  the  Original 
Acquisition  Cost;  or  b)  the  current  fair 
market  value  plus  the  Premium  as 
established  at  the  time  of  the  sale  by  an 
independent  qualified  appraiser. 
Furthermore,  the  applicant  represents 
that  any  amoimts  received  by  the  Plan 
as  a  result  ot  the  proposed  transaction, 
which  are  in  excess  of  the  fair  market 
value  of  the  Land  v«ll  be  treated  as  a 
contribution  to  the  Plan,  but  that  this 
contribution  will  not  exceed  limitations 
of  section  415  of  the  Internal  Revenue 
Code. 

6.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  because: 

(a)  the  proposed  sale  will  be  a  one- 
time cash  transaction; 

(b)  the  Plan  will  receive  the  higher  of: 
1)  the  Original  Acquisition  Cost;  or  2) 
the  current  fair  market  value  plus  the 
Premium  as  estabUshed  at  the  time  of 
the  sale  by  an  independent  qualified 
appraiser;  and 

(c)  the  Plan  will  pay  no  expenses 
associated  with  the  sale. 

Tax  Consequences  of  Transaction 

The  Department  of  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  an  affifiate 
thereof)  results  in  the  plan  either  paying 
less  or  receiving  more  than  fair  market 
value,  such  excess  may  be  considered  to 
be  a  contribution  by  the  sponsoring 
employer  to  the  plan,  and  therefore 
must  be  examined  under  the  applicable 
provisions  of  the  Internal  Revenue 
Code,  including  sections  401(a)(4),  404 
and  415. 

FOB  FURTHER  INFORMATION  CONTACT: 

Ekaterina  A.  Uzlyan  of  the  Department 
at  (202)  219-8883.  (This  is  not  a  toll-free 
number.) 

American  Express  Incentive  Savings 
Plan  (the  Plan)  Located  in  New  York, 
New  Yoric;  Proposed  Exemption 

(Application  No.  D-9813] 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  pnx^dures  set 
forth  in  29  C.F.R.  Part  2570,  Subpart  B 
(55  F.R.  32836,  32847,  August  10, 1990). 
If  the  exemption  is  granted  the 


restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  fit)m  the  application  of  section 
4975  of  the  Code,  by  reason  of  sections 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  (1)  the  proposed 
extensions  of  credit  (the  Loans)  to  the 
Plan  by  American  Express  Company 
(the  Employer),  the  sponsor  of  the  Plan 
with  respect  to  two  guaranteed 
investment  contracts  (the  GICs)  issued 
by  Confederation  Life  Insurance 
Company  (Confederation);  (2)  the  Plan's 
potential  repayment  of  the  Loans;  and 
(3)  the  potential  purchase  of  the  GICs 
bom  the  Plan  by  the  Employer  for  cash; 
provided  the  following  conditions  are 
satisfied: 

(A)  All  terms  and  conditions  of  such 
transactions  are  no  less  favorable  to  the 
Plan  than  those  which  the  Plan  could 
obtain  in  arm's-length  transactions  with 
unrelated  parties; 

(B)  No  interest  and/or  expenses  are 
paid  by  the  Plan  in  connection  with  the 
transactions; 

(C)  The  proceeds  of  the  Loans  are 
used  solely  in  lieu  of  payments  due 
fitim  Confederation  with  respect  to  the 
GICs; 

(D)  Repayment  of  the  Loans  will  be 
restricted  to  the  GIC  Proceeds,  defined 
as  the  cash  proceeds  obtained  by  the 
Plan  fitim  or  on  behalf  of  Confederation 
with  respect  to  the  GICs; 

(E)  Repayment  of  the  Loans  will  be 
waived  to  the  extent  that  the  Loans 
exceed  the  GIC  Proceeds;  and 

(F)  In  any  sale  of  the  GICs  to  the 
Employer,  the  Plan  will  receive  a 
purchase  price  which  is  no  less  than  the 
fair  market  value  of  the  GICs  as  of  the 
sale  date,  and  no  less  than  the  GICs' 
accumulated  book  value,  defined  as  the 
total  principal  deposits  plus  accrued 
interest  at  the  rates  guaranteed  by  the 
GICs,  less  previous  withdrawals  and  any 
Loans  made  pursuant  to  this  exemption, 
as  of  the  sale  date. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
401  (k)  plan  which  provides  for 
individual  participant  accoimts  (the 
Accoimts)  and  participant-directed 
investment  of  the  Accounts.  The  Plan  is 
sponsored  by  American  Express 
Company  (the  Employer),  a  New  York 
public  corporation  engaged  in 
diversified  travel  and  financial  services. 
The  trustee  of  the  Plan  is  the  IDS  Trust 
Company  (the  Trustee),  a  wholly-owned 
subsidiary  of  IDS  Financial  Corporation, 
which  is  wholly  owned  by  the 
Employer.  The  Accoimts  are  invested  at 
the  directions  of  individual  Plan 
participants  among  nine  investment 
funds,  one  of  which  is  the  ISP  Income 
Fimd  (the  Income  Fund),  which  invests 


in,  among  other  things,  guaranteed 
investment  contracts  issued  by 
insurance  companies. 

2.  Among  the  assets  in  the  Income 
Fund  are  two  guaranteed  investment 
contracts  (the  GICs)  issued  by 
Confederation  Life  Insurance  Company 
(Confederation),  a  Canadian  corporation 
doing  business  in  the  United  States 
through  branches  in  Michigan  and 
Georgia.  Contract  #62516  was  issued  to 
the  Plan  by  Confederation  effective  June 
28, 1991,  upon  an  initial  principal 
deposit  of  $10  million,  and  it  provides 
for  simple  annual  interest  at  the  rate  of 
8.72  percent,  with  a  maturity  date  of 
June  27, 1996.  Contract  #62764  was 
issued  effective  June  1, 1993  upon  an 
initial  principal  deposit  of  $5  million 
and  it  provides  for  simple  annual 
interest  at  the  rate  of  6.06  percent,  with 
a  maturity  date  of  June  30, 1998.  Both 
GICs  are  single-deposit  non- 
participating  contracts  which  allow  the 
Plan  to  make  benefit-responsive 
withdrawals  (the  Withdrawals)  to  fund 
benefit  payments,  investment  fimd 
transfers,  hardship  withdrawals  and 
participant  loans  (collectively,  the 
Withdrawal  Events).  The  terms  of  the 
GICs  provide  that  interest  at  the  interest 
rates  guaranteed  by  each  GIC  (the 
Contract  Rates)  will  be  credited  to  the 
Plan  daily,  and  if  the  amount  of  interest 
earned  exceeds  the  amoimt  of 
Withdrawals,  the  difference  will  be  paid 
annually  (the  Interest  Payments)  on  the 
aimiversary  of  a  date  specified  by  each 
GIC  for  such  Interest  Payments. 
Conversely,  if  the  amount  of 
Withdrawals  exceeds  the  amoimt  of 
interest  earned  during  the  year,  no 
anniversary  hiterest  Payment  is  made. 
Upon  each  GICs  maturity  date, 
Confederation  is  obligated  to  make  a 
final  cash  payment  to  the  Plan  (the 
Maturity  Payment)  in  the  amount  of  the 
GICs  principal  plus  interest  at  the 
Contract  Rate,  less  previous 
Withdrawals  (the  Maturity  Value). 

3.  The  Employer  represents  that  on 
August  11, 1994,  the  Canadian 
insurance  regulatory  authorities  placed 
Confederation  into  a  liquidation  and 
winding-up  process,  and  on  August  12, 
1994,  the  insurance  authorities  of  the 
State  of  Michigan  commenced  legal 
action  to  place  the  U.S.  operations  of 
Confederation  into  a  rehabilitation 
proceeding.  As  a  result  of  these  actions, 
the  Withdrawals  and  Interest  Payments 
with  respect  to  the  GICs  have  been 
suspended.'  The  Employer  represents 


»  The  Department  notes  that  the  decisions  to 
acquire  and  hold  the  GICs  are  governed  by  the 
fiduciary  responsibility  requirements  of  Part  4, 
Subtitle  B,  Title  I  of  the  Act.  In  this  proposed 
exemption,  the  Department  is  not  proposing  relipf 
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that  it  cannot  be  detennined  accurately 
whether,  to  what  extent,  or  at  what  time 
the  Withdrawals  and  Interest  Payments 
will  be  resumed.  The  Employer  desires 
to  alleviate  the  Plan's  paiticipants  of  the 
risks  associated  with  continued 
investment  in  the  GICs,  to  prevent  any 
losses  of  the  Income  Fund's  investments 
in  the  GIC,  and  to  provide  the  Plan  with 
the  cash  which  otherwise  would  have 
been  provided  by  the  Withdrawals  and 
Interest  Payments.  Accordingly,  the 
Employer  proposes  to  make  the  Loans  to 
the  Plan  from  time  to  time  in  the 
amounts  due  the  Plan  under  the  GICs  as 
Withdrawals  and  Interest  Pa3rments. 
Upon  the  stated  matxirity  date  of  each 
QIC  the  Employer  intends  either  (1)  to 
purchase  each  GIC  firom  the  Plan  (the 
Sale),  or.  alternatively.  (2)  to  make  a 
Loan  to  the  Plan  in  the  amount  of  the 
GICs  Maturity  Value,  depending  upon 
the  circumstances  prevailing  at  sudi 
time.  The  Emplo>'er  is  requesting  an 
exemption  to  permit  these  transactions 
under  the  terms  and  conditions 
described  herein. 

3.  The  Loans  and  their  repayment, 
and  any  potential  sale  of  the  GICs  to  the 
Emploj^er  will  be  made  piirsuant  to  a 
written  agreement  (the  Agreement) 
between  the  Triistee  and  the  Employer. 

The  Loans:  Under  the  Agreement,  the 
Employer  agrees  to  make  the  Loans  over 
the  remaining  terms  of  the  GICs  at  such 
times  and  in  such  amounts  as  required 
to  enable  the  Income  Fund  to  fully  fund 
the  Withdrawal  Events  and  to  fully 
realize  the  Interest  Payments,  in  lieu  of 
the  same  amounts  which  otherwise 
would  be  paid  to  the  Plan  by 
Confederaticm  as  Withdrawals  and 
Interest  Payments.  Accordingly,  the 
amount  of  each  Loan  will  be  detennined 
on  the  basis  of  the  GICs  principal  plus 
interest  at  the  Contract  Rate,  less 
previous  Withdrawals,  as  of  the  date  of 
the  Loan.  Each  Loan  will  also  be 
reduced  by  any  amounts  actually 
received  by  the  Plan,  with  respect  to  the 
particular  Withdrawal  Event  or  Interest 
Payment  due,  tmm  Confederation  or  any 
other  party  making  payment  with 
respect  to  Confederation's  obligations 
under  the  GICs.  In  addition  to  the  Loans 
in  lieu  of  Withdrawals  and  Interest 
Payments,  the  Agreement  authorizes  the 
Employer,  as  an  alternative  to 
purchasing  the  GICs  (as  described  below 
in  section  4)  to  make  a  final  Loan  with 
respect  to  each  GIC  upon  the  GICs 
Maturity  Date  in  the  amount  of  the  GICs 
Maturity  Value.  Any  final  Loan  upon 
the  maturity  of  each  GIC  will  be  made 
within  thirty  days  of  the  Maturity  Date 
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in  the  amount  of  i  he  GICs  Maturity 
Value  plus  post-n  laturity  interest  as 
described  in  secti  sn  4  below.  The 
Emplo)rer  will  nt  eive  no  interest  or  fees 
for  any  of  the  Loa  as.  and  the  Plan  will 
incur  no  expense  i  related  to  the  Loans. 

The  Repayments:  The  Agreement 
provides  that  the  repayments  of  the 
Loans  (the  Repayments)  with  respect  to 
each  GIC  are  restiicted  to  the  cash 
amounts,  if  any,  which  the  Plan  receives 
with  respect  to  the  GIC  from 
Confederation,  any  state  insurance 
guaranty  funds,  any  successor  to 
Confederation,  oi  any  other  third  party 
making  payments  with  respect  to 
Confederation's  qbligations  under  the 
GICs  (collectiveljl,  the  GIC  Proceeds). 
The  GIC  Proceeds  available  to  make  the 
Repayments  also  include,  in  the  event  of 
any  purchase  of  dither  GIC,  as  described 
below,  the  purchsse  price  of  the  GIC 
(the  Purchase  Price).  In  this  regard,  in 
the  event  of  any  such  sale  of  a  GIC. 
Repayments  of  Leans  with  respect  to 
that  GIC  will  be  siccomplished  by 
crediting  the  total  amount  of 
outstanding  Loarts  against  the  Purchase 
Price.  In  any  evest.  to  the  extent  the 
Loans  exceed  total  GIC  Proceeds,  the 
Repayments  willibe  waived. 

4.  With  respect  to  the  maturity  of  each 
GIC.  the  Agreement  enables  the 
Employer  to  retasi  the  flexibility  to 
decide  upon  eacl  GICs  maturity 
whether  to  maketa  final  Loan  in  the 
amount  of  the  Mfturity  Value,  if  not 
paid  when  due  1^  or  on  behalf  of 
Confederation,  ot  to  purchase  the  GIC 
from  the  Plan.  T^e  &nployer  represents 
that  it  is  unclear  Mnder  current 
conditions  whether  the  purchase  of  the 
two  GICs  by  the  Employer  would 
jeopardize  the  alality  of  the  Plan  and/or 
the  Employe  to  successfully  assert 
rights  to  protection  under  the  insurance 
guaranty  fund  laivs  of  the  various  states. 
The  Employer  is  concerned  that,  if  the 
two  GICs  are  transferred  from  the  Plan 
prior  to  re^oluticm  of  issues  related  to 
guaranty  fund  p^rtection,  various  state 
guaranty  fund  as  iociations  may  deny 
the  full  range  of  >rotection  which  would 
have  been  confei  red  on  the  Plan  and  its 
participants  thro  ugh  such  insurance 
guaranty  laws.  F  >r  these  reasons,  the 
Employer  would  like  to  wait  until  the 
maturity  date  of  each  GIC  to  determine 
whether  to  purdiase  the  GIC  from  the 
Plan  or  to  make  i  Loan  to  the  Plan  in 
the  amoimt  of  the  GICs  Maturity  Value. 
The  Agreement  nequires  the  Employer  to 
make  its  dedsiof  with  respect  to  the 
maturity  of  each  GIC.  and  to 
consummate  thejLoan  or  purchase 
transaction,  witUin  thirty  business  days 
after  the  maturity  date  of  each  GIC, 
during  which  thf  GICs  Maturity  Value 
will  earn  interest  (Post-Maturity 
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Interest)  at  the  {wevailing  30-<lay  U.S 
Treasury  bill  rate,  from  tiie  date  of 
maturity  to  the  date  of  the  loan  or 
purchase  In  the  event  the  Employer 
chooses  to  purchase  either  of  the  GICs, 
the  purdiase  price  will  be  cash  in  the 
amount  of  the  GICs  Matiuity  Value  plus 
Post-Maturity  Interest.  The  Plan  will  not 
incur  any  expenses  related  to  any  sale 
of  the  GICs.  In  the  event  the  Employer 
chooses  to  make  a  final  Loan  upon  the 
Maturity  of  each  GIC,  each  Loan  will  be 
in  the  amount  of  the  GICs  Maturity 
Value  plus  Post-Maturity  Interest 

5.  In  summary,  the  Employer 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a)  of  the  Ad  for  the 
following  reasons: 

(1)  The  transactions  will  enable  the 
Plan  to  recover  all  eunounts  due  with 
respect  to  the  GICs; 

(2)  The  Loans  will  enable  the  Plan  to 
resume  the  ability  to  fund  benefit 
payments,  partidpant  loans,  hardship 
withdrawals,  and  investment  fund 
transfers  within  the  Plan; 

(3)  Repayment  of  the  Loans  will  be 
restricted  to  the  GIC  Proceeds; 

(4)  The  Repayments  will  be  waived  to 
the  extent  the  Loans  exceed  the  GIC 
Proceeds;  and 

(5)  No  interest  and/or  expenses  will 
be  incurred  by  the  Plan  with  respect  to 
any  of  the  transactions 

For  further  information  contact:  Ron 
Willett  of  the  Department,  telephone 
(202)  219-8881.  (This  is  not  a  toll-free 
number.) 

Benno,  Inc.  Profit  Sharing  Plan  and 
Trust  (the  Plan),  Located  in  Circle 
Pines,  Minnesota;  Proposed  Exemption 

{Application  No  D-9826] 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  sedion  408(a)  of  the  Act, 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  series  of 
loans  (the  Loans),  originated  withm  a 
five  year  period,  by  the  Plan  to  Bermo 
Inc.  (the  Employer),  a  party  in  interest 
with  respect  to  the  Plan,  provided  that 
the  following  conditions  aie  met 

(a)  The  total  amount  of  outstanding 
Loans  shall  not  exceed  25  percent  of  the 
Plan's  total  assets  at  any  time  during  the 
transaction; 

(b)  All  terms  and  conditions  of  the 
Loans  are  at  least  as  favorable  to  the 


Plan  as  those  which  the  Plan  could 
obtain  in  an  arm's  length  transaction 
with  an  unrelated  third  party; 

(c)  Each  Loan  will  be:  (1)  ior  a 
maximum  term  of  forty-eight  months 
fully  amortlBed  and  payable  in  equal 
mcmthly  installments  of  principal  and 
interest,  (2)  the  Loan  proceeds  shall  be 
used  exclusively  by  the  Employer  to 
purchase  new  equipment  (the 
Equipment)  used  by  the  Employer  in  the 
course  of  its  business,  (3)  collateralized 
by  the  Equipment  and  other  assets 
owned  by  the  Employer  such  that  at  all 
times  eadi  Loan  wiU  be  collateralized  in 
an  amount  equal  to  at  least  200%  of  the 
outstanding  balance  of  such  Loan,  (4) 
equal  to  no  more  than  80%  of  the 
purchase  price  of  the  Equipment 
financed,  and  (5)  guaranteed  personally 
by  Fred  Berdass,  the  prindpal 
shareholder  of  the  Employer. 

(d)  The  value  of  the  collateral  offered 
by  the  Employer  will  be  detennined  by 
a  Qualified  independent  appraiser; 

(e)  Prior  to  the  granting  of  each  Loan, 
an  independent  qualified  fiduciary 
determines,  on  behalf  of  the  Plan,  that 
each  Loan  is  feasible  and  in  the  best 
interests  of  the  Plan  and  protective  of 
the  Plan  and  its  participants  and 
beneficiaries; 

(f)  The  independent  fidudary  will 
condud  a  review  of  the  terms  and 
conditions  of  the  exemption  and  the 
Loans,  including  the  applicable  interest 
rate,  the  sufBdency  of  the  collateral,  the 
financial  condition  of  the  Employer  and 
compliance  with  the  25  percent  of  the 
Plan  asset  maximum  total  Loan  amount 
prior  to  approving  each  disbursement 
under  the  Loan  agreement; 

(g)  The  independent  fiduciary  will 
monitor  the  terms  and  conditions  of  the 
exempdon  and  the  loans;  and 

(h)  The  independent  fiduciary  is 
authorized  to  take  whatever  action  is 
appropriate  to  proted  the  Plan's  rights 
throughout  the  duration  of  the 
exemption  and  throughout  the  duration 
of  any  Loan  granted  pursuant  to  this 
exemption. 

Temporary  Nature  of  Exemption 

The  exemption,  if  granted,  is 
temporary  and  will  expire  five  years 
from  the  date  of  the  publication  in  the 
Federal  Register  of  the  Final  Grant  of 
the  proposed  exemption.  Subsequent  to 
the  expiration  of  this  exemption,  the 
Plan  may  hold  any  Loans  originated 
during  this  five  year  period  until  the 
Loans  are  repaid  or  otherwise 
terminated. 

Snmmary  of  Facts  and  Representations 

1  The  Plan  is  defined  contribution 
plan  having  63  partidpants  and  total 
assets  of  $4,621,936  as  of  September  39, 


1995.  Richfield  Bank  &  Trust  Company 
of  Richfield,  Minnesota  serves  as  the 
Plan's  trustee  (the  Trustee). 

2.  The  Employer  is  a  closely  held 
corporation  engaged  in  the  metal- 
stamping  business.  The  shareholders  of 
the  Employer  are  Fred  P.  Berdass  and 
members  of  his  family.  In  the  regular 
course  of  its  business,  the  Employer 
purchases  equipment  for  its  operations. 
The  Employer  maintains  its  prindpal 
place  of  business  in  Circle  Pines. 
Minnesota. 

3.  The  Department  granted  two 
previous  exemptions  (Prohibited 
Transaction  Exemption  (PTE)  82-9, 47 
FR  2431,  January  15, 1982  and  PTE  87- 
77,  52  FR  29905,  August  12, 1987)  to 
permit  loans  (the  Exempt  Loans)  by  the 
Plan  to  the  Employer.  Under  the  terms 
of  the  exemption,  the  Plan  could  make 
loans  on  a  recurring  basis  to  the 
Employer  for  a  period  of  five  years.  The 
proceeds  from  the  Exempt  Loans  were 
used  by  the  Employer  for  the  purchases 
of  machinery  and  equipment.  Each 
Exempt  Loan  was  collateralized  by 
spedfic  equipment  and  assets  owned  by 
the  Employer.  The  maximum  length  of 
any  Exempt  Loan  was  48  months,  and 
the  interest  rate  was  one  percent  above 
the  prime  rate.  The  balance  on  total 
Exempt  Loans  did  not  exceed  25  percent 
of  the  fair  market  value  of  the  Plan's 
assets.  An  independent  fiduciary  acted 
on  behalf  of  the  Plan  and  certified  that 
each  Exempt  Loan  was  an  appropriate 
investment  for  the  Plan. 

The  Trustee  has  confirmed  that  all 
payments  of  prindpal  Loans  were 
received  by  the  Trustee  on  a  timely 
basis  and  each  Exempt  Loan  was  paid 
in  full  in  accordance  with  the  terms  of 
PTE  82-9  and  PTE  87-77. 

4.  The  Plan  now  proposes  to  make  a 
series  of  Loans  over  a  five  year  period 
to  the  Employer.  The  proceeds  fix>m  the 
Loans  will  be  used  by  the  Employer  to 
purchase  the  Equipment.  Each  Loan  will 
be  collateralized  by  a  promissory  note 
and  security  agreement  which  provide 
the  Plan  with  a  first  Uen  on  the 
Equipment  In  addition,  the  Loan  will 
be  collaterahzed  by  specific  equipment 
or  assets  which  are  owned  by  the 
Employer.  At  all  times  each  Loan  will 
be  collateralized  in  an  amount  at  least 
equal  to  200  percent  of  the  outstanding 
balance  of  such  loan.  The  amount  of 
each  Loan  will  not  exceed  80%  of  the 
purchase  price  of  the  Equipment 
excluding  tax  and  transportation.  In 
addition.  Mr.  Berdass  will  personally 
guarantee  each  Loan. 

The  maximum  length  of  any  Loan  will 
be  48  months  and  will  have  an  interest 
rate  of  at  least  one  percent  above  the 
prevailing  prime  rate  of  interest  of  the 
Trustee  which  is  the  prevailing  interest 


rate  earned  on  similar  loans  made  by  the 
Trustee  to  unrelated  third  parties.  The 
outstanding  Loan  balance  will  not 
exceed  25  percent  of  the  market  value 
of  the  assets  of  the  Plan.  The  Employer  . 
will  adequately  insure  the  Equipment 
and  all  other  collateral  against  fire  and 
all  other  relevant  hazards  with  the  Plan 
being  named  beneficiary  of  the 
insurance. 

4.  Lake  Ehno  Bank,  of  Lake  Elmo. 
Minnesota  (the  Bank)  will  serve  as  the 
independent  fidudary  with  respect  to 
the  proposed  Loans.  The  Bank 
represents  that  it  is  qualified  to  act  as  an 
independent  fidudary  %vith  respect  to 
the  Loan  transactions  and  that  is 
understands  that  its  responsibility  as  an 
ERISA  fiduciary.  In  ad(fition.  the  Bank 
represents  that  it  has  no  pre-existing 
relationship  with  the  Employer  nor  with 
Mr.  Berdass,  and  that  the  income 
derived  from  the  Employer  and  related 
parties,  including  the  income  derived 
from  serving  in  the  capadty  of 
independent  fidudary  will  not  exceed 
1%  of  the  Bank's  gross  income. 

5.  In  its  capacity  as  independent 
fiduciary,  the  Bank  represents  that  it 
will  determine  the  appropriateness  and 
suitability  of  each  Loan  prior  to  the 
consummation  of  each  Loan  transaction. 
In  this  regard,  the  Bank  will  review  the 
independent  appraisals  of  the 
Equipment  and  the  assets  pledged  to 
secure  the  Loans  and  confUm  Sie 
sufficiency  of  such  appraisals.  The  Bank 
states  that  the  Loans  are  appropriate 
investments  for  the  Plan  and  are  in  the 
best  interests  of  the  Plan's  participants 
and  beneficiaries  and  are  protective  of 
their  interests.  The  Bank  further  states 
that  the  terms  of  the  Loans  are  at  least 
equal  to  terms  available  between  the 
Plan  and  an  unrelated  third  party.  The 
Bank  represents  that  it  will  enforce  the 
terms  of  the  Loan  including,  but  not 
limited  to,  making  demand  for  timely 
paynment.  bringing  suit  or  other 
appropriate  process  against  the 
Eimployn'  in  the  event  of  default  and 
monitoring  the  performance  of  each 
Loan.  In  addition,  the  Bank  has 
examined  Mr.  9erdass's  personal 
finandal  statements  and  is  assured  that 
as  guarantor  of  the  Loans,  Mr.  Berdass 
will  continue  to  have  the  finandal 
stabihty  to  personally  assure  the 
repayment  of  all  Loans  granted  pursuant 
to  the  proposed  exemption. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  for  an 
exemption  under  section  4G8{a)  of  the 
Ad  because:  (a)  the  rate  of  return  to  the 
Plan  on  the  Loans  will  equal  the 
prevailing  rate  earned  on  similar  loans 
made  by  the  Trustee;  (b)  the  Plans 
interests  with  respect  to  the  Loans  will 
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be  represented  by  an  independent 
fiduciary  who  will  monitor  the  Loans  as 
well  as  the  conditions  of  the  exemption, 
and  will  take  all  appropriate  actions 
necessary  to  safeguard  the  best  interests 
of  the  Plan;  (c)  the  Plan's  independent 
fiduciary  has  reviewed  the  terms  and 
conditions  of  the  proposed  exemption 
and  has  determined  uat  the  Loans  are 
in  the  best  interest  of  the  Plan's 
participants  and  beneficiaries;  (d)  The 
independent  fiduciary  will  review  and 
approve  each  Loan  prior  to  making  any 
disbursements;  (e)  the  Loans  will  at  all 
times  be  secured  by  the  Equipment  and 
other  assets  of  the  Employer  which  will 
be  valued  at  not  less  than  200%  of  the 
Loan;  (f)  the  aggregate  balance  of  the 
outstanding  loans  will  not  exceed  25% 
of  the  value  of  the  Plan's  assets;  and  (g) 
the  proposed  exemption  will  be  of  a 
temporary  nature,  not  to  exceed  five 
years. 

For  Further  Information  Contact: 
Allison  K.  Padams  of  the  E)epartment, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  fit)m  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  afi'ect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 


Furthermore,  th  i  fact  that  a  transaction 
is  subject  to  an  i  dministrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  traiisaction  is  in  fact  a 
prohibited  tran^ction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  bejsubject  to  the  express 
condition  that  tke  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  applic  ition  accurately 
describes  all  ma  terial  terms  of  the 
transaction  whi  :h  is  the  subject  of  the 
exemption. 

Signed  at  Wash  ngton,  DC,  this  14th  day  of 
December,  1994. 
Ivan  Strasfeld, 

Director  of  Exemf.  Uon  Detenninations, 
Pension  and  Weff  <re  Benefits  Administration, 
U.S.  Department  i  f  Labor 
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SUMMARY:  This  Uocument  contains 
exemptions  issued  by  the  E)epartment  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  I  etirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Re^  enue  Code  of  1986  (the 
Code). 

(Notices  were  pubfished  in  the  Federal 
Register  of  the  >endency  before  the 
Department  of  >roposals  to  grant  such 
exemptions.  Tl  e  notices  set  forth  a 
siunmary  of  fac  ts  and  representations 
contained  in  ea  ch  application  for 
exemption  and  referred  interested 
persons  to  the  i  espective  applications 
for  a  complete  ;tatement  of  the  facts  and 
representation! .  The  applications  have 
been  available  or  public  inspection  at 
the  Department  in  WashingtoUr  D.C.  The 
notices  also  inyited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  hav*  represented  that  they 
have  complied'with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comtnents  and  no  requests  for 
a  hearing,  uinle  ss  otherwise  stated,  were 
I  Department. 

The  notices  4f  proposed  exemption 
were  issued  ai  1  the  exemptions  are 


being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type- proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836. 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Alex.  Brown  &  Sons,  Incorporated 
(ABS)  Located  in  Baltimore,  Maryland 

[Prohibited  Transaction  Exemption  94-84, 
Exemption  Application  No.  D-98011 

Exemption 

/.  Transactions 

A.  Effective  August  12. 1994,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)(A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an-obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in  ' 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.(l)  or  (2). 

Notwithstanding  the  foregoing, 
section  I.A.  does  not  provide  an 
exemption  fit>m  the  restrictions  of 
sections  406(a)(1)(E).  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 


I-A /    1J_>      en     KT_      o>io 


/    XM^^^A^-,     TL^r 


.Um»  in    ino^    /  Mn*: 


Federal  Register  /  Vol.  59.  No.  242  /  Monday.  December  19.  1994  /  Notices 


with  respect  to  the  assets  of  that 
Excluded  Plan.' 

B.  Effective  August  12. 1994,  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shaU  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  imderwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a): 
if: 

(i)  the  plan  is  not  an  Exclude<fPlan; 

(ii)  solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  a  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.^  For  purposes  of  this 
paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
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'  Section  LA.  provides  no  relief  from  seclioni 
406(a)(1)(E).  406(a)(2)  and  407  for  any  person 
rendering  investment  advice  to  an  Excluded  Plan 
within  the  meaning  of  section  3(2l)(A)(ii)  and 
regulation  29  CFR  25l0.»-2l(c). 

2  For  purposes  of  this  exemption,  each  plan 
pdnicipating  in  a  commingled  fund  (such  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  t>«  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  valuation 
ddte  of  the  fund. 


set  forth  in  paragraphs  B.(l)  (i).  (iii)  and 
(iv)  are  met;  and 

(3)  The  qontinued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.  (1)  or  (2). 

C.  Effective  August  12, 1994.  the 
restrictions  of  sections  406(a).  406(b) 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing, 
management  and  operation  of  a  trust, 
provided: 

(1)  such  transactions  are  carried  out  in 
accordance  with  the  terms  of  a  binding 
pobling  and  servicing  arrangement;  and 

(2)  the  pooling  and  servicing 
agreement  is  provided  to.  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to.  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust.' 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  bora  the  restrictions  of 
section  406(b)  of  the  Act  or  fit)m  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
imless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in  section 
III.S. 

D.  Effective  August  12.  1994.  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act.  and  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)(A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  wiOi  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3{14)(F),  (G).  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2J{F). 
(G).  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

//.  General  Conditions 

A.  The  relief  provided  under  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terras  (including  the 


■'In  the  case  of  a  private  placement  memorandum, 
such  memorandum  must  contain  substantially  the 
same  information  that  would  be  disclosed  in  a 
prospectus  if  the  offering  of  the  certificates  were 
made  in  a  registered  public  offering  under  the 
Securities  Act  of  1933.  In  the  Department's  view, 
the  private  placement  memorandum  must  contain 
sufficient  information  to  permit  plan  fiduciaries  to 
malw  infotmed  investment  decisions. 


certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 
Corporation  (S&P's),  Moody's  Investors 
Service.  Inc.  (Moody's),  Duff  &  Phelps 
Inc.  (D  &  P)  or  Fitch  Investors  Service 
tac.  (Fitch); 

(4)  The  tnistee  is  not  an  affiliate  of   ' 
any  member  of  the  Restricted  Group 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates, 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obhgations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obhgations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer  s 
reasonable  expenses  in  connection 
therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor' 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  imder  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insiu'er.  or  any  obhgor 
unless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I.  if  the  provision 
of  subsection  II.A.(6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum:  and  (2)  in  the 
case  of  a  private  placement  of 
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certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  efiisct  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933.  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  II.A.(6)  above. 

in.  Definitions 

For  purposes  of  this  exemption: 
A.  "Certificate"  means: 

(1)  a  certificate — 

(a)  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  that  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  a  certificate  denominated  as  a  debt 
instnunent — 

(a)  that  represents  an  interest  in  a  Real 
Estate  Mortgage  Investment  Conduit 
(REMIC)  withLi  the  meaning  of  section 
860D(a)  of  the  Internal  Revenue  Code  of 
1986; and 

(b)  that  is  issued  by  and  is  an 
obligation  of  a  trust; 

with  respect  to  certificates  defined  in  (1) 
and  (2)  above  for  which  ABS  or  any  of 
its  affiliates  is  either  (i)  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent. 

For  purposes  of^this  exemption. . 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  either 

(a)  secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association): 

(b)  secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
m.T); 

(c)  obUgations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-femily  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 


secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  obligations  that  bear  interest  or  are 
purdiased  at  a  discount  and  which  are 
secured  by  motorjvehicles  or 
equipment,  or  quilified  motor  vehicle 
leases  (as  defineqin  section  m.U); 

(e)  "guaranteed  governmental 
mortgage  pool  cei  tificates."  as  defined 
in  29  CFR  2510.3  -101(i)(2); 

(f)  fractional  ui  divided  interests  in 
any  of  the  obligat  ons  described  in 
clauses  (a)-(e)  of  I  lis  section  B.(l); 

(2)  pro[>erty  wl  ich  had  secured  any  of 
the  obligations  di  scribed  in  subsection 
B.(l); 

(3)  U[ndistribut(  d  cash  or  temporary 
investments  mad  !  therewith  maturing 
no  later  than  the  lext  date  on  which 
distributions  are  o  be  made  to 
certificateholderS;  and 

(4)  rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarafitees,  contracts  of 
suretyship  and  ofiier  credit  support 
arrangements  witti  respect  to  any 
obligations  descr  bed  in  subsection 
B.(l). 

Notwithstandii  kg  the  foregoing,  the 
term  "trust"  doei  not  include  any 
investment  pool  inless:  (i)  the 
investment  pool  :onsists  only  of  assets 
of  the  type  whicl  i  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  inten  sts  in  such  other 
investment  pooh  have  been  rated  in  one 
of  the  three  highi  !St  generic  rating 
categories  by  SAf's,  Moody's.  D  &  P,  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidancing  interests  in  such 
other  investment  pools  have  been 
purchased  by  in'  estors  other  than  plans 
for  at  least  one  y  »ar  prior  to  the  plan's 
acquisition  of  ce  tificates  pursuant  to 
this  exemption. 

C.  "Unaerwrit  jr"  means: 

(1)  ABS; 

(2)  any  person  directly  or  indirectly, 
through  one  or  liore  intermediaries, 
controlling,  conlk-oUed  by  or  ujider 
common  control  with  ABS;  or 

(3]  any  memlx  r  of  an  underwriting 
syndicate  or  sell  ng  group  of  which  ABS 
or  a  person  desc  ibed  in  (2)  is  a  manager 
or  co-manager  w  ith  respect  to  the 
certificates. 

D.  "Sponsor"  neans  the  entity  that 
organizes  a  trust  by  depositing 
obligations  then  in  in  exchange  for 
certificates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  tothe  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  th(  assets  of  tixe  trust. 


F.  "Subservicer"  means  an  entity 
which,  imder  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
loans  contained  in  the  trust,  but  is  not 
a  party  to  the  pooling  and  servicing 
agreement. 

G.  "Servicer"  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservicer. 

H.  "Trustee"  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instrum«its,  also  means  the  trustee  of 
the  indentiue  trust. 

I.  "Insmer"  means  the  insurer  or 
guarantor  of.  or  provider  of  other  credit 
support  for.  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  each  underwriter; 

(2)  each  insurer; 

(3)  the  sponsor; 

(4)  the  trustee; 

(5)  each  servicer; 

(6)  any  obUgor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  imamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  any  affiliate  of  a  person  described 
in  (l)-(6)  above. 

M.  "AffiUate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 
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(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  the  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  dehvery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to ' 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  dehvery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
deUvered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to. 
or  demand  delivery  of  certificates  fi-om, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  the  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  the  servicer  may  not  ciarge  the  fee 
absent  the  act  or  failure  to  act  referred 
to  in  (1); 

(3)  the  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  the  amount  paid  to  investors  in  the 
trust  will  not  be  reduced  by  Uie  amount 
of  any  such  fee  waived  by  the  servicer 

T  "Qualified  Equipment  Note 
Secured  By  A  Lease"  means  an 
equipment  note. 


(1)  which  is  secured  by  equipment 
which  is  leased; 

(2)  which  is  secured  by  the  obUgation 
of  the  lessee  to  pay  rent  imder  the 
equipment  lease;  and 

(3)  with  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  "Qualified  Motor  Vehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(1)  the  trust  holds  a  security  interest 
in  the  lease; 

(2)  the  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(3)  the  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  imder  a  motor 
vehicle  installment  loan  contract. 

V.  "Pooling  and  Servicing 
Agreement"  means  the  agreement  or 
agreements  among  a  sponsor,  a  servicer 
and  the  trustee  establishing  a  trust.  In 
the  case  of  certificates  which  are 
denominated  as  debt  instruments. 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indenture  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  25, 1994  at  59  FR  53674. 
EFFECTIVE  DATE:  This  exemption  is 
effective  for  transactions  occurring  on  or 
after  August  12, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lefkowitz  of  the  Department,  telephone 
(202)  219-8881.  (This  is  not  a  toU-fiee 
number.) 

The  Masters,  Mates  and  Pilots  Pension 
Plan  (The  Pension  Plan)  and  Individual 
Retirement  Account  Plan  (the  IRAP; 
together,  the  Plans)  Located  in 
Linthicum  Heights,  Maryland 

[Prohibited  Transaction  Exemption  94-85: 
Exemption  Application  Nos.  D-9618  and  D- 
9619] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  and  407(a)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  continued  holding  by  the  Plans  of 
their  shares  of  stock  (the  Stock)  in 
American  Heavy  Lift  Shipping 
Company,  provided  that:  (a)  the  Plans' 
independent  fiduciary  has  determined 
that  the  Plans'  holding  of  the  Stock  is 
appropriate  for  the  Plans  and  in  the  best 


mterests  of  the  Plans'  participants  and 
beneficiaries:  and  (b)  the  Plans' 
independent  fiduciary  continues  to 
monitor  the  Plans'  holding  of  the  Stock 
and  determines  at  all  times  that  such 
transaction  remains  in  the  best  interests 
of  the  Plans. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  25,  1994  at  59  FR  53682. 
TEMPORARY  NATURE  OF  EXEMPTION:  This 

exemption  is  effective  until  the  later  of: 
(1)  December  31, 1995,  or  (2)  December 
31. 1996  provided  another  apphcation 
for  exemption  is  filed  with  the 
Department  prior  to  December  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Leflcowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fi-ee  number.) 

The  Bank  of  California,  N.A.;  Located 
in  San  Francisco.  California 

(Prohibited  Transaction  Exemption  94-46; 
Exemption  Application  No.  0-9240] 

Exemption 

Section  I— Exemption  for  In-Kind   ' 
Transfer  of  Assets 

The  restrictions  of  section  406(a)  and 
section  406(b)  of  the  Act  and  the 
sanctions  resulting  fi^m  the  application 
of  section  4975  of  the  Code  bv  reason  of 
section  4975(c)(1)  (A)  through  (F)  shall 
not  apply,  effective  November  12, 1993. 
to  the  in-kind  transfer  to  any  diversified 
open-end  investment  company  (the 
Fund  or  Fimds)  registered  under  the 
Investment  Company  Act  of  1940  to 
which  the  Bank  of  California,  N.A.  or 
any  of  its  affiliates  (collectively,  the 
Bank)  serves  as  investment  adviser  and 
may  provide  other  services  of  the  assets 
•of  various  employee  benefit  plans  (the 
Plan  or  Plans)  that  are  either  held  in 
certain  collective  investment  funds  (the 
CIF  or  CIFs)  maintained  by  the  Bank  or 
otherwise  held  by  the  Baiik  as  trustee, 
investment  manager,  or  in  any  other 
capacity  as  fiduciary  on  behalf  of  the 
Plans,  in  exchange  for  shares  of  such 
Funds:  provided  that  the  following 
conditions  are  met: 

(a)  A  fiduciary  (the  Second  Fiduciary) 
who  is  acting  on  behalf  of  each  affected 
Plan  and  who  is  independent  of  and 
unrelated  to  the  Bank,  as  defined  in 
paragraph  (g)  of  section  III  below, 
receives  advance  written  notice  of  the 
in-kind  transfer  of  assets  of  the  Plans  or 
the  CIFs  in  exchange  for  shares  of  the 
Fund  and  the  disclosures  described  in 
paragraph  (g)  of  section  \l  below; 

(b)  On  the  basis  of  the  information 
described  in  paragraph  (g)  of  section  II 
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below,  the  Seoond  Fidudaiy  authorizes 
in  wrriting  die  iihtind  transfer  of  aaeets 
of  the  Pltfis  in  exchange  for  shares  of 
the  Funds,  the  investment  of  such  assets 
in  OMTasponding  portfolios  of  the 
Funds,  and  the  fses  received  by  the 
Bank  ia  connection  with  its  services  to 
the  Fund.  Sudi  authorization  by  the 
Second  Fiduciary  to  be  consistent  with 
the  responsibilities,  obligations,  and 
duties  imposed  on  fiduciaries  by  Part  4 
of  Title  1  of  die  Act; 

(c)  No  sales  coounissions  are  paid  by 
the  Plans  in  connection  with  the  in-kind 
transfers  of  asset  of  the  Plans  or  the  QFs 
in  exchange  for  shares  of  the  Funds; 

(d)  All  or  a  pro  rata  portion  of  the 
assets  of  the  Plans  held  in  the  CIFs  or 
all  or  a  pro  rata  portion  of  the  assets  of 
the  Plans  held  by  the  Bank  in  any 
capacities  as  fiduciary  on  behalf  of  such 
Plans  are  transfened  in-kind  to  the 
Funds  in  ex(iiange  for  shares  of  such 
Funds, 

(e)  The  Plans  or  the  QFs  lecave 
shares  of  the  Funds  that  have  a  total  net 
asset  value  equal  in  value  to  the  assets 
of  the  Plans  or  the  CIFs  exdianged  for 
such  shares  on  the  date  of  transfer; 

(f)  The  current  market  value  of  the 
assets  of  the  Plans  or  the  CIFs  to  be 
tiansfeired  in-kind  in  exchange  for 
shares  is  determined  in  a  single 
valuation  peiformed  in  the  same 
manner  and  at  the  close  of  business  on 
the  same  day,  using  independent 
sources  in  accordance  with  the 
procedures  set  forth  in  Rule  17a-7(b) 
(Rule  17a-7)  under  the  Investment 
Company  Act  of  1940,  as  amended  bom 
time  to  time  or  any  successor  rule, 
regulation,  or  similar  pronouncement, 
and  the  procedures  established  by  the 
Funds  pursuant  to  Rule  17a-7  for  the 
valuation  of  such  assets.  Such 
procedures  must  require  that  all 
securities  for  which  a  current  market 
price  cannot  be  obtained  by  reference  to 
the  last  sale  price  for  transactions 
reported  on  a  reco^zed  securities 
exchange  or  NASDAQ  be  valued  based 
on  an  average  of  the  highest  current 
independent  bid  and  lowest  current 
independent  offer,  as  of  the  close  of 
business  on  the  Friday  preceding  the 
weekend  of  the  Plan  or  CIF  transfers 
determined  on  the  basis  of  reasonable 
inquiry  bom  at  least  three  sources  that 
are  br^»r-dealers  or  pricing  services 
independent  of  the  Bank; 

(g)  Not  later  than  thirty  (30)  days  after 
completion  of  each  in-kind  transfer  of 
assets  of  the  Plans  or  the  CIFs  in 
exchange  for  shares  of  the  Funds,  the 
Bank  sends  by  regular  mail  to  the 
Second  Fiduciary,  who  is  acting  on 
behalf  of  each  afiM^ted  Plan  and  who  is 
independent  of  and  unrelated  to  the 
Bank,  as  defined  in  paragraph  (g)  of 
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secti<m  III  beloiw.  a  written  confirmation 

that  contains  the  following  informatioa: 

f  1)  the  idmtlty  of  each  of  the  assets 

that  was  valued  for  piuposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4)  under  the  Investment 
Company  Act  Ift  1940; 

(2)  the  {nice  pf  each  of  the  assets 
involved  in  th^  transaction;  and 

(3)  the  identity  of  each  pricing  service 
or  maricet  makiT  consulted  in 
determining  tlifs  value  of  such  assets; 
and  I 

(h)  For  all  cimversion  transactions 
that  occur  after  the  date  of  this 
exemption,  the  Bank,  no  later  than 
ninety  (90)  da3ts  after  completion  of 
each  in-kind  t^isfer  of  assets  of  the 
Plans  or  the  CIFs  in  exchange  for  shares 
of  the  Funds,  Will  send  by  regular  mail 
to  the  Second  fiduciary,  who  is  acting 
on  behalf  of  eabh  affected  Plan  and  who 
is  independent  of  and  unrelated  to  the 
Bank,  as  defined  in  paragraph  (g)  of 
section  HI  belciw,  a  written  confirmation 
that  contains  t|ie  following  information: 

(1)  the  number  of  CIF  units  held  by 
each  affected  Plan  immediately  liefore 
the  ccHiversioa  (and  the  related  per  unit 
value  or  the  aggregate  dollar  value  of  the 
units  transferifd);  and 

(2)  the  ninntter  of  shares  in  the  Funds 
that  are  held  by  each  affected  Plan 
following  the  conversion  (and  the 
related  per  share  net  asset  value  or  the 
aggregate  dolU  r  value  of  the  shares 
received). 

(i)  The  cond  tions  set  forth  in 
paragraphs  (d)i  (e).  (fl,  (o),  (p),  (q)  and 
(r)  of  section  li  below  are  satisfi^; 

Section  II— Ex  imption  for  Receipt  of 
Fees  From  Fm  ds 

If  the  exemption  is  granted,  effective 
November  12, 1993,  the  restrictions  of 
section  406(a]  hnd  section  406(b]  of  the 
Act  and  the  safictions  resulting  from  the 
application  of  Section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (F)  of  the  Code  shall  not  apply 
to  the  receipt  df  fees  by  the  Bank  frcmi 
the  Funds  for  acting  as  the  investment 
adviser,  custodian,  sub-administrator, 
and  other  service  provider  for  the  Fimds 
in  connection  tvith  the  investment  in 
the  Funds  by  Ine  Plans  for  which  the 
Bank  acts  as  a  fiduciary  provided  that: 

(a)  No  sales  commissions  are  paid  by 
the  Plans  in  connection  with  purchases 
or  sales  of  shales  of  the  Funds  and  no 
redemption  fees  are  paid  in  connection 
with  the  sale  of  such  shares  by  the  Plans 
to  the  Funds;  | 

(b)  The  price  paid  or  received  by  the 
Plans  for  shares  in  the  Funds  is  the  net 
asset  value  pef  share,  as  defined  in 
paragraph  (e)  i  f  section  III,  at  the  time 
of  the  transact  on  and  is  the  same  price 
which  would  lave  been  paid  or 


received  for  the  shares  by  any  other 
InvestOT  at  that  time; 

(c)  The  Bank,  its  aJEfiUates,  and  officers 
or  directors  have  not  and  will  not 
purchase  fiom  or  sell  to  any  of  the  Plans 
shares  of  any  of  the  Funds; 

(d)  The  combined  total  of  ail  fees 
received  by  the  Bank  for  the  provision 
of  services  to  the  Plans,  and  in 
connecti(Hi  with  the  provision  of 
services  to  any  of  Ae  Funds  in  which 
the  Plans  may  invest,  are  not  in  excess 
of  "reasonable  annpensation"  within 
the  meaning  of  section  408(bK2)  of  the 
Act; 

(e)  The  Bank  does  not  receive  any  fees 
payable,  pursuant  to  Rale  12b-l  under 
the  Investment  Company  Act  of  1940 
(the  12b-l  Fees)  in  connection  with  the 
transactions; 

(f)  The  Plans  are  not  sponsored  by  the 
Bank; 

(g)  A  Second  Fiduciary  who  is  acting 
on  behalf  of  a  Plan  and  who  is 
independent  of  and  unrelated  to  the 
Bank,  as  defined  in  paragraph  (g)  of 
section  in  below,  reoraves  in  advance  of 
the  investment  by  a  Plan  in  any  of  the 
Funds  a  foil  and  detailed  written 
disclosure  of  information  concerning 
such  Fund  including,  but  not  limited  to: 

(1)  a  current  prospectus  for  each 
portfolio  of  each  of  the  Funds  in  whidi 
such  Plan  is  considering  investing, 

(2)  a  statement  describing  the  fees  for 
investment  management,  investment 
advisory,  or  other  similar  services,  any 
fees  for  secondary  services  (Secondary 
Services),  as  defined  in  paragraph  (h)  of 
section  III  Iwlow,  and  all  other  fees  to 
be  charged  to  or  paid  by  the  Plan  and 
by  such  Funds  to  the  Bank,  including 
the  nature  and  extent  of  any  differential 
between  the  rates  of  such  fees, 

(3)  the  reasons  why  the  Bank  may 
consider  such  investment  to  he 
appropriate  for  the  Plan. 

(4)  a  statement  describing  whether 
there  are  any  limitations  applicable  to 
the  Bank  vrith  respect  to  which  ass^s  of 
a  Plan  may  be  invested  in  the  Funds, 
and,  if  so,  the  nature  of  such  limitations; 
and 

(5)  upon  request  of  the  Second 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/or  a  copy  of  the  final 
exemption. 

(h)  On  the  basis  of  the  information 
described  in  paragraph  (g)  of  this 
section  li,  the  Second  Fiduciary 
authorizes  inwriting:  (1)  The 
investment  of  assets  of  the  Plans  in 
shares  of  the  Fund,  in  connection  with 
the  transaction  set  forth  in  section  11;  (2) 
the  investment  portfolios  of  the  Funds 
in  which  the  assets  of  the  Plans  may  be 
invested;  and  (3)  the  fees  received  by 
the  Bank  in  connection  with  its  services 
to  the  Funds;  such  authorization  by  the 


Second  FidUciaiy  to  be  consistent  with 
the  responsibilities,  obligations,  and 
duties  imposed  on  fiduciaries  by  Part  4 
of  Title  I  of  die  Act; 

(i)  The  authorization,  described  in 
paragraph  (h)  of  this  section  II,  is 
terminable  at  will  by  the  Second 
Fiduciary  of  a  Plan,  without  penalty  to 
such  Plan.  Such  termination  will  be 
effected  by  the  Bank  selling  the  shares 
of  the  Fund  held  by  the  affected  Plan 
within  one  business  day  following 
receipt  by  the  Bank,  either  by  mail, 
hand  delivery,  facsimile,  or  other 
available  means  at  the  option  of  the 
Second  Fiduciary,  of  the  termination 
form  (the  Termination  Form),  as  defined 
in  paragraph  (i)  of  section  III  below,  or 
any  other  written  notice  of  termination; 
provided  that  if,  due  to  circimistances 
beyond  the  control  of  the  Bank,  the  sale 
cannot  be  executed  within  one  business 
day,  the  Bank  shall  have  one  additional 
business  day  to  complete  such  sale; 
(j)  Plans  do  not  pay  any  plan-level 
investment  management  fees, 
investment  advisory  fees,  or  similar  fees 
to  the  Bank  with  respect  to  any  of  the 
assets  of  such  Plans  which  are  invested 
in  shares  of  any  of  the  Funds.  This 
condition  does  not  preclude  the 
payment  of  investment  advisory  fees  or 
similar  fees  by  the  Funds  to  the  Bank 
under  the  terms  of  an  investment 
advisory  agreement  adopted  in 
accordance  with  section  15  of  the 
hivestment  Company  Act  of  1940  or 
other  agreement  between  the  Bank  and 
the  Funds; 

(k)  In  the  event  of  an  increase  in  the 
rate  of  any  fees  paid  by  the  Funds  to  the 
Bank  regarding  any  investment 
management  services,  investment 
advisory  services,  or  fees  for  similar 
services  that  the  Bank  provides  to  the 
Funds  over  an  existing  rate  for  such 
services  that  had  been  authorized  by  a 
Second  Fiduciary,  in  accordance  with 
para^aph  (h)  of  this  section  II,  the  Bank 
will,  at  least  thirty  (30)  days  in  advance 
of  the  implementation  of  such  increase, 
provide  a  written  notice  (which  may 
take  the  form  of  a  proxy  statement, 
letter,  or  similar  commumcation  that  is 
separate  fiom  the  prospectus  of  the 
Fund  and  which  explains  the  nature 
and  amount  of  the  increase  in  fees)  to 
the  Second  Fiduciary  of  each  of  the 
Plans  invested  in  a  Fund  which  is 
increasing  such  fees.  Such  notice  shall 
be  accompanied  by  the  Termination 
Form,  as  defined  in  paragraph  (i)  of 
section  III  below; 

(1)  In  the  event  of  an  addition  of  a 
Secondary  Service,  as  defined  in 
paragraph  (h)  of  section  III  below, 
provided  by  the  Bank  to  the  Fund  for 
which  a  fee  is  charged  or  an  increase  in 
the  rate  of  any  fee  paid  by  the  Funds  to 


the  Bank  for  any  Secondary  Service,  as 
defined  in  paragraph  (h)  of  section  in 
below,  that  results  either  fi-om  an 
increase  in  the  rate  of  such  fee  or  bom 
the  decrease  in  the  number  or  kind  of 
services  performed  by  the  Bank  for  Such 
fee  over  an  existing  rate  for  such 
Secondary  Service  which  had  been 
authorized  by  the  Second  Fiduciary  of 
a  Plan,  in  accordance  with  paragraph  (h) 
of  this  section  II,  the  Bank  will  at  least 
thirty  (30)  days  in  advance  of  the 
implementation  of  such  additional 
service  for  which  a  fee  is  charged  or  fee 
increase,  provide  a  written  notice 
(which  may  take  the  form  of  a  proxy 
statement,  letter,  or  similar 
commimication  that  is  separate  from  the 
prospectus  of  the  Fund  and  which 
explains  the  nature  and  amount  of  the 
additional  service  for  which  a  fee  is 
charged  or  the  nature  and  amount  of  the 
increase  in  fees)  to  the  Second  Fiduciary 
of  each  of  the  Plans  invested  in  a  Fimd 
which  is  adding  a  service  or  increasing 
fees.  Such  notice  shall  be  accompanied 
by  the  Termination  Form,  as  defined  in 
paragraph  (i)  of  section  HI  below. 

(m)  The  Second  Fiduciary  is  suppUed 
with  a  Termination  Form  at  the  times 
specified  in  paragraphs  (k),  (1),  and  (n) 
of  this  section  II,  which  expressly 
provides  an  election  to  terminate  the 
authorization,  described  above  in 
paragraph  (h)  of  this  section  II,  witii 
instructions  regarding  the  use  of  such 
Tennination  Form  including  statements 
that: 

(1)  the  authorization  is  terminable  at 
vrill  by  any  of  the  Plans,  without 
penalty  to  such  Plans.  Such  termination 
will  be  effected  by  the  Bank  selling  the 
shares  of  the  Fund  held  by  the  Plans 
requesting  termination  within  one 
business  day  following  receipt  by  the 
Bank,  either  by  mail,  hand  delivery, 
facsimile,  or  other  available  means  at 
the  option  of  the  Second  Fiduciary,  of 
the  Termination  Form  or  any  other 
written  notice  of  termination;  provided 
that  if,  due  to  circumstances  beyond  the 
control  of  the  Bank,  the  sale  of  shares 
of  such  Plans  cannot  be  executed  within 
one  business  day,  the  Bank  shall  have 
one  additional  business  day  to  complete 
such  sale;  and 

(2)  failure  by  the  Second  Fiduciary  to 
return  the  Termination  Form  on  behalf 
of  a  Plan  will  be  deemed  to  be  an 
approval  of  the  additional  Secondary 
Siervice  for  which  a  fee  is  charged  or 
hicrease  in  the  rate  of  any  fees,  if  such 
Termination  Form  is  supplied  pursuant 
to  paragraphs  (k)  and  (1)  of  this  section 
II,  and  will  result  in  the  continuation  of 
the  authorization,  as  described  in 
paragraph  (h)  of  this  section  11,  of  the 
Bank  to  engage  in  the  transactions  on 
behalf  of  such  Plan; 


(n)  The  Second  Fiduciary  is  supplied 
with  a  Terminat^n  Form,  annually 
during  the  first  quarter  of  each  calendar 
year,  beginning  with  the  first  quarter  of 
the  calendar  year  that  begins  after  the 
date  the  grant  of  this  exemption  is 
published  in  the  Federal  Register  and 
continuing  for  each  calendar  year 
thereafter;  provided  that  the 
Termination  Form  need  not  be  supplied 
to  the  Second  Fiduciary,  pursuant  to 
paragraph  (n)  of  this  section  II.  sooner 
than  six  months  after  such  Termination 
Form  is  supplied  pursuant  to 
paragraphs  ft)  and  (I)  of  tiiis  section  II, 
except  to  the  extent  required  by  said 
paragraphs  (k)  and  (1)  of  this  section  II 
to  disclose  an  additional  Secondary 
Service  for  which  a  fee  is  charged  or  an 
increase  in  fees; 

(o)(l)  With  respect  to  each  of  the 
Funds  in  which  a  Plan  invests,  the  Bank 
will  provide  the  Second  Fiduciary  of 
such  Plan: 

(A)  at  least  aimually  with  a  copy  of  an 
updated  prospectus  of  such  Fund; 

(B)  upon  the  request  of  such  Second 
Fiduciary,  with  a  report  or  statement 
(which  may  take  the  form  of  the  most 
recent  financial  report,  the  current 
statement  of  additional  information,  or 
some  other  written  statement)  which 
contains  a  description  of  all  fbes  paid  by 
the  Fund  to  the  Bank;  and 

(2)  With  respect  to  each  of  the  Funds 
in  which  a  Plan  invests,  in  the  event 
such  Fund  places  brokerage  transactions 
with  tile  Bank,  the  Bank  will  provide 
the  Second  Fiduciary  of  such  Plan  at 
least  armually  with  a  statement 
specifying: 

(A)  the  total,  expressed  in  dollars, 
brokerage  commissions  of  each  Fund's 
investment  portfolio  that  are  paid  to  the 
Bank  by  such  Fund; 

(B)  the  total,  expressed  in  dollars,  of 
brokerage  commissions  of  each  Fund's 
investment  portfoUo  that  are  paid  by 
such  Fund  to  brokerage  firms  unrelated 
to  the  Bank; 

(C)  the  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  to  the  Bank  by 
each  portfolio  of  a  Fimd;  and 

(D)  the  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  by  each  portfolio 
of  a  Fund  to  brokerage  firms  uru«lated 
to  the  Bank; 

(p)  All  dealings  between  the  Plans 
and  any  of  the  Funds  are  on  a  basis  no 
less  favorable  to  such  Plans  than 
dealings  between  the  Funds  and  other 
shareholders  holding  the  same  class  of 
shares  as  the  Plans; 

(q)  The  Bank  maintedns  for  a  period  of 
six  (6)  years  the  records  necessary  to 
enable  the  persons,  as  described  in 
paragraph  (r)  of  section  II  below,  to 
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determine  whether  the  conditions  of 
this  exemptiim  have  beep  met,  except  ^^ 
that: 

(1)  a  prohibited  transaction  %rill  not 
be  considend  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
the  Bank,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six(6) 
year  period,  and 

(2)  no  party  in  interest,  other  than  the 
Bank,  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act.  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  at  are  not  available  for 
examination  as  required  by  paragraph 
(r)  of  section  II  below; 

(r)(l)  Except  as  provided  in  paragraph 
(r)(2)  of  this  section  D  and 
notwithstanding  any  provisions  of 
subsection  (a)(2)  and  (b)  of  section  S04 
of  the  Act.  the  records  referred  to  in 
paragraph  (q)  of  section  II  above  are 
imconditionially  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(ii)  Any  fiduciary  of  each  of  the  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  any  of  the  Funds  owned  by 
such  a  Plan,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary;  and 

(iii)  Any  participant  or  beneficiary  of 
the  Plans  or  duly  authorized  employee 
or  representative  of  such  participant  or 
beneficiary; 

(2)  None  of  the  persons  described  in 
paragrai*  (r)(l)(ii)  and  (r)(l)(iii)  of 
section  II  shall  be  authorized  to  examine 
trade  secrets  of  the  Bank,  or  commercial 
or  financial  information  which  is 
privileged  or  confidential. 

Section  lU— Definitions 

For  purposes  of  this  exemption. 

(a)  The  term  "Bank"  means  The  Bank 
of  California,  N.A.  and  any  affiliate  of 
the  Bank,  as  defined.in  paragraph  (b)  of 
this  section  ID. 

(b)  An  "affiliate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  any  officer,  director,  employee, 
relative,  or  partner  in  any  sudi  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  paitnor,  or  employee. 

(c)  The  tenn  "control"  means  the 
power  to  exercise  a  controlling 
influence  ovct  the  management  or 
policies  of  a  person  other  than  an 
individual; 


(d)  The  term  "  Fimd  at  Funds"  means 
any  diversified  <  pen-end  investment 
company  or  con  panies  registered  under 
the  Investment  <  ^mpany  Act  of  1940  for 
which  the  Bank  serves  as  investment 
adviser,  and  ma; '  also  provide  custodial 
or  other  service!  as  approved  by  such 
Funds; 

(e)  The  term.  Tnet  asset  value"  means 
the  amount  for  Ourposes  of  pricing  all 
purchases  and  s)  iles  calculated  by 
dividing  the  valve  of  all  securities, 
determined  by  a  method  as  set  forth  in 
a  Fund's  prospectus  and  statement  of 
additional  infon  lation,  and  other  assets 
belonging  to  eac  i  of  the  portfolios  in 
such  Fund,  less  the  liabilities  charged  to 
each  portfolio,  by  the  number  of 
outstanding  shaDes. 

(0  The  term,  'Relative,"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  fte  Act  (or  a  "member 
of  the  family"  asithat  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  pr  a  spouse  of  a  brother 


or  a  sister. 

(g)  The  term,  'f 
means  a  fiducia 
independent  of  < 


iecond  Fiduciary," 
of  a  plan  who  is 
id  unrelated  to  the 
Bank.  For  purpo^s  of  this  exemption, 
the  Second  Fiduciary  vtrUl  not  be 
deemed  to  be  independent  of  and 
unrelated  to  the  pank  if: 

(1)  Such  SecoAd  Fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  commofi  control  with  the  Bank; 

(2)  Such  Second  Fiduciary,  or  any 
officer,  director,  partner,  employee,  or 
relative  of  such  Second  Fiduciary  is  an 
officer,  director,  partner,  or  employee  of 
the  Bank  (or  is  a  relative  of  such 
persons); 

(3)  Such  Secoi  d  Fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
exemption.         l 

If  an  officer,  dtector,  partner,  or 
employee  of  the  Bank  (or  a  relative  of 
such  persons),  isja  director  of  such 
Second  Fiducial^,  and  if  he  or  she 
abstains  from  participation  in  (i)  the 
choice  of  the  Plan's  investment 
manager/advisor,  (ii)  the  approval  of 
any  purchase  or  Bale  by  the  Plan  of 
shares  of  the  Fui|ds,  and  (iii)  the 
approval  of  any  Change  of  fees  charged 
to  or  paid  by  the 'Plan,  in  connection 
with  any  of  the  transactions  described 
in  sections  I  and  II  above,  then 
paragraph  (g)(2)  i  >f  section  Illtibove. 
shall  not  apply. 

(h)  The  tenn,  *  Secondary  Service," 
means  a  service,  other  than  an 
investment  mam  gement,  investment 
advisory,  or  simf  ar  service,  which  is 
provided  by  the  Jank  to  the  Funds, 
including  but  nc   Umited  to  custodial. 


accounting,  brokerage,  administrative, 
or  any  other  service. 

(i)  The  term,  "Termination  Form," 
means  the  form  supplied  to  the  Second 
Fiduciary,  at  the  times  specified  in 
paragraphs  (k),  (1),  and  (n)  of  section  11 
above,  which  expressly  provides  an 
election  to  tRe  Second  Fiduciary  to 
terminate  on  behalf  of  the  Plans  the 
authorization,  described  in  paragraph 
(h)  of  section  n.  Such  Termination  Form 
may  be  used  at  will  by  the  Second 
Fiduciary  to  terminate  such 
authorization  without  penalty  to  the 
Plans  and  to  notify  the  Bank  in  writing 
to  effect  such  termination  by  selling  the 
shares  of  the  Fund  held  by  the  Plans 
requesting  termination  within  one 
business  day  following  receipt  by  the 
Bank,  either  by  mail,  hand  delivery, 
facsimile,  or  other  available  means  at 
the  option  of  the  Second  Fiduciary,  of 
written  notice  of  such  request  for 
termination;  provided  that  if.  due  to 
circumstances  beyond  the  control  of  the 
Bank,  the  sale'cannot  be  executed 
within  one  business  day,  the  Bank  shall 
have  one  additional  business  day  to 
complete  such  sale. 
EFFECTIVE  DATE:  The  exemption  is 
effective  retroactively,  as  of  November 
12,1993. 

Written  Conuneiits 

In  the  Notice  of  Proposed  Exemption 
(the  Notice),  the  Department  invited  all 
interested  persons  to  submit  written 
comments  tmd  requests  for  a  hearing  on 
the  proposed  exemption  within  sixty 
(60)  days  of  the  date  of  the  publication 
of  the  Notice  in  the  Federal  Register  on 
August  17, 1994.  All  cranments  and 
requests  for  hearing  were  due  by 
October  17, 1994. 

During  the  comment  period,  the 
Department  received  no  requests  for  a 
hearing.  However,  the  Department  did 
receive  a  comment  letter  from  the 
applicant,  dated  October  17, 1994.  The 
comment  from  the  applicant  requested 
certain  modifications  and  clarifications 
of  the  conditions  of  the  exemption  and 
certain  corrections  of  the  language  of  the 
Summary  of  Facts  and  Representation  in 
the  Notice.  The  appUcant's  comments 
are  as  follows: 

First,  the  Bank  requests  modification 
of  the  language  in  Section  1(f),  This 
section  provides  in  relevant  part  that. 

The  value  of  the  assets  of  tne  Plans  or 
the  CIFs  to  be  transferred  in-kind  and 
the  net  asset  value  of  the  Funds 
receiving  those  assets  in  exchange  for 
shares  is  determined  in  a  single 
valuation  performed  in  the  same 
manner  and  at  the  close  of  business  on 
the  same  day,  in  accordance  with  the 
procedures  set  forth  in  Rule  17a-7(b) 
(Rule  17a-7)  imder  the  Investment 


Company  Act  of  1940,  as  amended  from 
time  to  time  or  any  successor  rule, 
regulation,  or  similar  pronouncement 
(Emphasis  added).  In  this  regard,  the 
Bank  indicated  that  the  valuation 
procedures  described  in  Rule  17a-7 
were  used  to  value  the  GIF  securities 
transferred  to  the  Funds  in  the 
"conversion"  transaction  that  occurred 
on  Novonbar  12, 1993.  for  which 
retroactive  relief  has  been  requested. 
Further,  in  connection  with  the 
determination  of  the  net  asset  value  of 
the  Funds'  shares  to  be  transferred  to 
the  CIFs  in  that  transaction,  the  trustees 
of  the  HighMark  Group  (HighMai^ 
decided  to  use  Rule  17a-7  procedures  to 
value  certain  securities  held  in  the 
portfolios  of  the  Funds  in  cases  where 
those  securities  were  the  same  as  the 
securities  b«iig  transferred  to  the  Funds 
by  the  CIFs.  However,  it  is  represented 
that  Rule  17a-7  procedures  were  not 
used  to  determine  tbe  value  of  other 
securities  bekl  in  the  Fund  portfolios 
wiiere  those  securities  were  not  the 
same  as  those  held  by  the  CIFs.  The 
values  of  such  other  Fund  securities 
were  instead  detmmined  pursuant  to 
procedures  permitted  under  the 
Investment  Company  Act  and  normally 
followed  by  HighMark  in  determining 
net  asset  value.  The  Bank  maintains  that 
it  did  not  intend  as  a  condition  of  the 
exemption  that  Rule  17a-7  valuation 
procedures  be  used  to  determine  the 
value  of  all  of  the  Fund's  assets  for 
purposes  of  ascertaining  the  number  of 
shares  to  be  issued  in  connection  with 
a  conversion.  The  Bank  believes  that  the 
best  approadi  is  to  require  both  parties 
to  a  conversion  (e.g.,  a  CIF  and  a  Fimd) 
to  use  the  same  procedures  to  value  any 
securities  that  are  held  by  both  parties, 
but  that  compliance  with  the  valuation 
requirements  of  Rule  17a-7  should  be 
required  only  with  respect  to  securities 
held  by  a  party  (such  as  a  CIF)  that  is 
not  a  registered  investment  company  In 
the  oipinion  of  the  Bank,  this  would 
provide  assurancethat  assets  transferred 
in  a  conversion  transaction  are  priced 
appropriately  without  interfering  with 
the  procedures  normally  employed  by  a 
registered  investment  company  in 
determining  its  net  asset  value. 
In  this  regard,  the  Department 
believes  that  the  most  important 
consideration  is  tfiat  the  value  of  the 
securities  transferred  by  the  Plan  or  the 
CIF  into  the  Fund  equal  the  value  of  the 
units  of  the  Fund  received  in  exchange 
for  such  securities  by  the  Plan. 
Accordingly,  we  believe  that  the 
securities  transferred  must  be  valued 
under  the  same  procedures  by  both  the 
transferee  and  transferor  entity  (e.g.  a 
CIF  and  a  Fund).  In  response  to  the 


comment,  the  Department  has  reviewed 
its  policies  concerning  valuation  in 
these  types  of  transactions  and  has 
decid^i  to  implement  the  following 
changes.  The  word,  "are."  before  the 
word,  "value."  should  be  deleted  and 
the  language  of  Section  1(e)  amended  to 
read  as  follows:  "The  Plans  or  the  CIFs 
receive  shares  of  the  Funds  that  have  a 
total  net  asset  value  equal  in  value  to 
the  assets  of  the  Plans  or  the  CIFs 
exchanged  for  such  shares  on  the  date 
of  tranter."  (The  New  language  is 
italicized). 

The  Department  concurs  with  the 
apphcant's  request  that  Section  1(f)  be 
amended  by  deleting  the  phrase,  "and 
the  net  asset  value  of  the  Funds 
receiving  those  assets."  from  the 
language  quoted  above  to  provide  that 
Rule  17a-7  procedures  are  required  to 
value  only  assets  being  transferred  to  a 
Fund,  and  not  the  assets  of  the  Fund 
itself.  In  this  connection,  the 
Department  has  amended  the  language 
of  Section  1(f)  to  read  as  follows:  "The 
current  market  value  of  the  assets  of  the 
Plans  or  the  CIFs  to  be  transferred  in- 
kind  in  exchange  for  shares  is 
determined  in  a  single  valuati<m 
performed  in  the  same  manner  and  at 
the  close  of  business  on  the  same  day, 
using  independent  sources  in 
accordance  with  the  procedures  set 
forth  in  Rule  17a-7(b)  (Rule  17a-7) 
imder  the  Investment  Company  Act  of 
1940,  as  amended  from  time  to  time  or 
any  successor  rule,  regulation,  or  similar 
pronouncement,  and  the  procedures 
estabhshed  by  the  Funds  pursuant  to 
Rule  17a~7  for  the  valuation  of  such 
assets.  Such  procedures  must  require 
that  all  securities  for  which  a  current 
market  price  cannot  be  obtained  by 
reference  to  the  last  sale  price  for 
transactions  reported  on  a  recognized 
securities  exchange  or  NASDAQ  be 
valued  based  on  an  average  of  the 
highest  current  independent  bid  and 
lowest  current  independent  offer,  as  of 
the  close  of  business  on  the  Friday 
preceding  the  weekend  of  the  Plan  or 
CIF  transfers  determined  on  the  basis  of 
reasonable  inquiry  from  at  least  three 
sources  that  are  broker-dealers  or 
pricing  services  independent  of  the 
Bank.  (The  new  language  is  italicized). 

The  Bank  in  another  comment 
requests  a  modification  of  the  language 
of  Section  Il(i)  and  the  parallel  language 
in  SecUon  II(m)(l)  and  Section  Ill(i). 
The  language  in  these  sections  requires 
the  Bank  to  sell  Fund  shares  within  one 
business  day  after  receipt  by  the  Bank, 
either  by  mail,  hand  delivery,  facsimile, 
or  other  available  means  of  the 
Termination  Form  or  any  othet  written 
notice  from  the  Second  Fiduciary 
terminating  its  authorization  of 


investments  in  the  Fund.  The  language 
of  these  sections  provides  that  if  due  to 
circumstances  beyond  the  control  of  the 
Bank,  the  sale  cannot  be  executed 
within  one  business  day,  the  Bank  shall 
have  one  additional  business  day  to 
complete  such  sale.  The  Bank  believes 
that  the  circtmistances  that  may  prevent 
the  Bank  fitmi  completing  a  sale  within 
one  business  day  (e.g.,  natural  disaster) 
may,  as  a  practical  matter,  also  prevent 
completion  of  such  sale  by  the  second 
day.  Accordingly,  the  Bank  suggests  that 
the  language  be  amended  to  make  clear 
that  a  prohibited  transaction  will  not  be 
considered  to  have  occiured  in  such 
circumstances,  if  the  Bank,  due  to 
circumstances  that  could  not  be 
reasonably  foreseen  by  the  Bank,  is 
further  prevented  from  completing  the 
sale  by  the  end  of  the  additional 
business  day. 

The  Department  believes  that  the  two 
business  day  requirement  provides 
ample  opportunity  for  the  Bank  to 
execute  sales  of  shares  in  the  Fujids, 
even  in  the  event  ciromistances  arise 
which  could  not  reasonably  have  been 
foreseen  by  the  Bank.  Accordingly,  the 
Department  does  not  beheve  that  the 
modification  proposed  by  the  Bank 
would  be  in  the  interest  of  the  Plans, 
and  has  determined  not  to  re\'ise  the 
exemption  in  this  manner. 

The  Bank  also  requested  a 
clarification  of  the  scope  of  relief 
provided  by  Section  II  of  the  proposed 
exemption.  In  this  regard,  the  language 
of  Section  II,  as  published  in  the  Notice, 
provides  reUef  from  "the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(cXl)  (D)  through  (F)  of  the  Code." 
The  Bank  beUeves  that  the  reference  to 
section  4975(c)(1)(D)  is  a  typographical 
error  and  requests  that  the  exemption  be 
corrected  to  include  relief  from  section 
4975(c)(1)  (A)  through  (F)  of  the  Code  in 
order  to  conform  with  the  scope  of  relief 
provided  to  other  applicants  for 
substantially  similar  transactions.  The 
Department  concurs  and  has  amended 
the  exemption  accordingly 

The  Bank  also  commented  on  section 
I  wherein  it  is  stated  that  the  Plans 
involved  in  the  transaction  are  Plans  fw 
which  the  Bank  serves  as  trustee, 
investment  manager,  or  in  any  other 
capacity  as  fiduciary  on  behalf  of  the 
Plan,  and  on  section  II  wherein  it  is 
stated  that  the  Plans  involved  in  the 
transaction  are  Plans  for  which  the  Bank 
serves  as  fiduciary.  The  Bank  states  that 
although  its  original  application  referred 
to  Plans  for  which  it  exercised 
investment  discretion,  it  wishes  to  note 
for  the  record  that  it  also  sen-es  Plans 
in  other  fiduciary  capacities  that  do  not 
involve  the  exercise  of  investment 
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responsibility.  In  this  regard,  in  addition 
to  tne  representations  contained  in 
paragraph  2  of  the  Notice,  as  of  the  time 
of  the  application,  the  Bank  had  custody 
of  approximately  S2.5  billion  in  assets 
from  approximately  1,500  plans  for 
which  the  Bank  does  not  exercise 
investment  responsibility. 

In  response  to  this  comment,  the 
Department  acknowledges  this 
additional  information.  However,  the 
Department  wishes  to  reiterate  that  it  is 
not  granting  relief  for  transactions 
afforded  relief  by  Section  404(c)  of  the 
Act  nor  relief  for  transactions  involving 
any  plan  sponsored  by  the  Bank  or  its 
affiliates. 

The  Bank  in  its  comment  letter  also 
requests  further  modifications  and 
updates  to  the  language  of  the  Summary 
of  Facts  and  Representations,  as 
published  in  the  Federal  Register. 
Specifically,  the  Bank  requests  that 
representations  at  pages  42293  through 
42294  in  Notice  be  changed  to  reflect 
the  fact  that  HighMark  now  has  eleven 
(11)  {Kirtfolios,  having  estabUshed  in 
November  1993,  four  (4)  new  non- 
money  market  portfolios,  namely  the 
Growth  Fund,  the  Income  &  Growth 
Fund,  the  Balanced  Fund,  and  the 
Govenmient  Bond  Fund,  and  having 
merged  the  Special  Growth  Equity  and 
Growth  Funds  in  May  1994.  It  is  further 
represented  that  the  Bank  continues  to 
serve  as  investment  adviser,  sub- 
administrator,  sub-transfer  agent  and 
custodian,  but  does  not  serve  as  sub- 
accoimtant  to  HighMark.  The 
Department  notes  that  this  additional 
information  will  be  included  in  the 
record  of  the  exemption. 

The  Bank  also  requests  clarification  of 
the  language  of  the  fourth  sentence  of 
paragraph  3  of  the  Summary  of  Facts 
and  Representation,  as  published  in  the 
Faderal  Register.  In  this  regard,  the 
Bank  wishes  to  confirm  that  the 
exemption  does  not  preclude  the  Bank 
from  relying  on  any  other  available 
exemption  (e.g..  Prohibited  Transaction 
Class  Exemption  84-24  or  Prohibited 
Transaction  Class  Exemption  77-4),  if 
the  terms  and  conditions  of  such 
exemptions  are  satisfied  and  if  the  Bank 
deems  it  appropriate  to  do  so  in  a  given 
situation.  The  Department  concurs  in 
this  comment,  but  expresses  no  opinion 
regarding  the  availability  of  those 
exemptions. 

The  Bank  also  comments  that  the  first 
sentence  of  paragraph  5  of  the  Summary 
of  Facts  and  Representations  in  the 
Notice  could  be  read  to  suggest  that  the 
Bank  believes  that  in-kind  transfers  of 
the  t3rpe  covered  by  Section  I  of  the 
exemption  are  not  covered  by 
Prohibited  Transaction  Class  Exemption 
77-4.  While  the  Bank  represents  that  it 
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intends  to  follow  the  requirements  of 
Section  I  of  the  exemption  in 
connection  wi|h  such  in-kind  transfers, 
the  Bank  reite^tes  that  its  position  was 
and  is  that  su<xi  transfers  also  are  within 
the  scope  of  Ptohibited  Transaction 
Class  Exemption  77-4.  The  Department 
notes  that  it  has  formally  expressed  its 
view  on  this  issue.  Specifically,  the 
Department  his  concluded  that  the 
relief  provided  by  Prohibited 
Transaction  Cfass  Exemption  77-4  is 
unavailable  for  the  purchase  of  shares  in 
mutual  funds  other  than  for  cash.  (See 
footnote  3  in  >  dvisory  Opinion  94-35A. 
dated  Novemb  sr  3, 1994). 

Finally,  the  Jank  wishes  to  update  in 
three  particula  rs  the  description  of  the 
Bank's  automa  ted  "sweep"  service 
described  in  tl  e  Summary  of  Facts  and 
Representatioi  s,  as  published  in  the 
Federal  Regisi  n-.  In  this  regard, 
language  in  thi  i  first  paragraph  in 
paragraph  14  c  f  the  Notice  indicates  that 
purchases  and  sales  of  shares  in  any  of 
the  Funds  by  tjie  Plans  may  also  occur 
in  connection  with  daily  automated 
cash  "sweep"  Arrangements,  but  that 
agreement  to  siich  an  arrangement  is  not 
a  condition  foithe  Plan  otherwise 
choosing  to  invest  in  shares  of  the  Fund, 
nor  will  the  reverse  be  required.  The 
Bank  maintains  that  the  meaning  of  the 
phrase,  "nor  wtill  the  reverse  be 
required"  is  uijclear.  It  is  the  Bank's 
position  that,  in  the  exercise  of  its 
business  judgment  regarding  the 
structure  and  characteristics  of  any 
sweep  services  it  may  wish  to  offer,  it 
may  choose  to  limit  investment  vehicles 
made  available  imder  any  sweep 
program  to  shafe«s  of  a  designated  Fund. 
The  Department  notes  that  the  sentence 
in  whidi  the  p  irase,  "nor  will  the 
reverse  be  reqii  ired,"  appeared  was 
intended  to  mean  that  Plans  may 
participate  in  automated  cash  "sweep" 
arrangements  involving  the  Funds 
without  being  required  to  invest  other 
plan  assets  in  mares  of  the  Funds  and 
that  Plans  may  invest  in  the  Funds 
without  being  required  also  to 
participate  in  automated  cash  "sweep" 
arrangements  offered  by  the  Bank. 

Second,  the  Bank  wishes  to  correct  a 
representation  |n  the  second  paragraph 
of  paragraph  14  of  the  Notice  which 
states,  in  part.Jhat  "all  of  the  Plans 
served  by  the  Bank  had  elected  to 
participate  in  automated  cash  "sweep" 
arrangements  mth  HighMark." 
According  to  the  Bank,  this 
representation  should  read  that 
"substantially  all"  of  the  Plans  served 
by  the  Bank  haii  elected  to  participate 
in  automated  cksh  "sweep" 
arrangements  with  HighMark.  The 
Department  concurs  and  incorporates 
this  information  into  the  exemption. 


Third,  the  Bank  seeks  clarification  of 
the  second  sentence  of  the  third 
paragraph  of  paragraph  14  of  the  Notice. 
In  the  opinion  of  the  Bank,  the  sentence 
could  be  read  to  suggest  that  the 
"sweep"  program  for  a  given  Plan  may 
involve  investments  in  more  than  one  of 
the  HighMark  money  market  portfolios 
at  the  same  time.  The  Bank  represents 
that  while  a  Plan  may  choose  from 
among  several  such  portfolios  of 
HighMark,  the  "sweep"  arrangement  for 
a  given  Plan  involves  automatic 
investments  in  shares  of  only  one  such 
portfolio  at  a  time.  The  Department 
concurs  and  incorporates  the 
information  on  the  "sweep"  program 
into  the  exemption. 

After  giving  frill  consideration  to  the 
entire  record,  including  the  written 
comment  from  the  Bank,  the 
Department  has  decided  to  grant  the 
exemption,  as  described  and  concurred 
in  above.  In  this  regard,  the  comment 
letter  submitted  by  the  Bank  to  the 
Department  has  been  included  as  part  of 
the  public  record  of  the  exemption 
application.  The  complete  application 
file,  including  all  supplemental 
submissions  received  by  the 
Department,  is  made  available  for  public 
inspection  in  the  Pubhc  Documents 
Room  of  the  Pension  Welfare  Benefits 
Administration,  Room  N-5638,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  N.W.,  Washington,  D.C.  20210. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
Wednesday,  August  17, 1994,  at  59  FR 
42289. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883  (this  is  not  a 
toU-fi^e  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
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operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining  . 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
repres^tations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  D.C.,  this  14th  day 
of  December,  1994. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
fFR  Doc.  94-31087  Filed  12-16-94;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (94-10^] 

Fiscal  Year  1994  Report  of  Closed 
Meeting  Activities  of  Advisory 
Commitlces 

AGEHCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  availability  of  reports. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  the  NASA  advisory  committees 
that  held  closed  or  partially  closed 
meetings.  Copies  of  the  reports  have 
been  filed  and  are  available  for  public 
inspection  at  the  Library  of  Congress, 
Federal  Advisory  Committee  Desk. 
Washington,  DC' 20540;  and  the 
National  Aeronautics  and  Space 
Administration,  Headquarters 
Information  Center,  Washington,  DC 
20546.  The  names  of  the  committees 
are:  NAC  NASA/NIH  Advisory 
Committee  on  Biomedical  and 
Behaviwal  Research;  NAC  Space 
Science  Advisory  Committee;  NAC  Life 
and  Microgravity  Sciences  and 
Applications  Advisory  Committee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mechthild  E.  Peterson,  Code  JMC, 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546 
(202-358-130CJ. 


Dated:  December  13. 1994. 
Timothy  M.  SuUivan. 

Advisory  Committee  Management  Officer 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc  94-31073  Filed  12-16-94:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-282  and  50-308] 

Northern  States  Power  Company; 
Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northern  States 
Power  Company  (the  licensee)  to 
withdraw  its  July  13,  1992,  application 
for  proposed  amendments  to  Facility 
Operating  License  Nos.  DPR-42  and 
DPR-60  for  the  Prairie  Island  Nuclear 
Generating  Plant,  Unit  Nos.  1  and  2, 
respectively,  located  in  Goodhue 
County^  Miimesota. 

The  proposed  amendments  would 
have  revised  the  facihty  technical 
specifications  to  clarify  the  applicability 
of  the  requirements  for  containment 
closure  during  refueling  and  to  clarify 
the  requirements  for  operability  and 
load  testing  of  the  fuel  handling  cranes. 
The  Commission  had  previously  issued 
a  Notice  of  Consideration  of  Issuance  of 
Amendments  published  in  the  Federal 
Register  on  August  5, 1992  (57  FR 
34588).  However,  by  letter  dated  July  5. 
1994,  the  licensee  withdrew  the 
proposed  changes. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  13, 1992.  and  the 
hcensee's  letter  dated  July  5, 1994, 
which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gehnan  Building. 
2120  L  Street.  NW..  Washington.  DC. 
and  at  the  local  public  dociunent  room 
located  at  the  Minneapolis  Public 
Library,  Technology  and  Science 
Department,  300  Nicollet  Mall. 
MinneapoUs,  Minnesota  54401 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  December  1994. 

For  the  Nuclear  Regulator)-  Commission. 
Sheri  R.  Peterson, 

Project  Manager.  Project  Directorate  Ill-i, 
Divisiotyyf  Reactor  Projects-m/IV,  Office  of 
Nuclear  Reactor  Regulation. 
!FR  Doc.  94-31072  Filed  12-16-94;  8:45  am] 
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PA  94-035] 

In  the  Matter  of  Rex  Allen  Werts  (Also 
Known  As:  Michael  Allen  Hunter); 
Order  Prohibiting  Involvement  In  NRC- 
Llcensed  Activities  and  Unescorted 
Access  (Effective  Immediately) 

I 

Mr.  Rex  Allen  Werts  (Also  Known  As. 
Midhael  Allen  Himter)  was  employed i)y 
Power  Plant  Maintenance.  Inc..  (PPM)  a 
contractor  of  the  Carolina  Power  and 
Light  Company  (CP&L  or  Licensee), 
from  March  24, 1993  until  his 
,  unescorted  access  was  revoked  on  July 
26. 1993.  Licensee  is  the  holder  of 
License  Nos.  DPR-62  and  DPR-71 
issued  by  the  Nuclear  Regulatory 
Conmiission  (NRC  or  Commission) 
pursuant  to  10  CFR  Part  50  on  December 
27, 1974  and  November  12,  1976. 
respectively.  The  licenses  authorize  the 
operation  of  the  Brunswick  Nuclear 
Plant  in  accordance  with  the  conditions 
specified  therein.  The  facihty  is  located 
on  the  Licensee's  site  in  Southport, 
North  CaroUna. 

n 

On  March  24, 1993,  Mr.  Werts  was 
granted  unescorted  access  to  the 
Brunswick  Nuclear  Plant,  based  in  part 
on  representations  he  made  on  an  access 
authorization  application,  dated  March 
11, 1993,  which  he  submitted  to  Power 
Plant  Maintenance.  Inc.,  (PPM),  a 
contractor  of  the  Licensee.  In  the 
application,  Mr.  Werts  falsely 
represented  himself  as  Michael  Allen 
Hunter  and  stated  that  he  had  not  been 
arrested  or  convicted  of  any  criminal 
offense.  In  addition,  Mr.  Werts  failed  to 
correct  that  information  after  he  was 
granted  unescorted  access  and 
continued  to  hold  diat  status  on  the 
basis  of  his  false  identity.  The  Licensee 
submitted  fingerprint  cards  completed 
by  Mr.  Werts  to  the  Federal  Bureau  of 
Investigation  (FBI)  and  subsequently 
was  informed  that  Mr.  Werts  (alias  Mr 
Hunter)  had  a  record  of  arrests, 
convictions,  and  imprisonments  prior  to 
1990. 

ni 

Based  on  the  above,  Mr.  Werts 
engaged  in  deliberate  misconduct  in 
violation  of  10  CFR  50.5(a)(2)  which 
prohibits  any  employee  of  a  licensee  or 
licensee  contractor  from  deUberately 
submitting  to  the  licensee  or  licensee's 
contractor  information  the  employee 
knows  to  be  incomplete  or  inaccurate  in 
some  respect  material  to  the  NRC. 
Information  concerning  an  individual's 
true  identity  and  criminal  history  is 
material  in  that  it  is  used  by  the 
Licensee  to  make  determinations 
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relative  to  the  grant  or  denial  access 
authorization.  If  the  Licensee  has  been 
given  accurate  information  regarding 
Mr.  Werts'  criminal  record  the  Licensee 
would  not  have  granted  unescorted 
access  to  Mr.  Werts. 

The  NRC  must  be  able  to  rely  on  the 
Licensee,  its  contractors,  and  licensee 
and  contractor  employees  to  comply 
lyith  NRC  requirements,  including  the 
requirement  to  provide  information  that 
is  complete  and  accurate  in  all  material 
respects.  Mr.  Werts'  actions  have  raised 
serious  concerns  as  to  whether  he  can 
be  relied  upon  to  comply  with  NRC 
requirements  and  to  provide  complete 
and  accurate  information  to  the  NRC  or 
NRC  hcensees  in  the  future. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  nuclear  safety 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  would  be  protected 
if  Mr.  Werts  were  permitted  at  this  time 
to  be  involved  in  the  perfonnance  of 
licensed  activities  or  were  permitted 
unescorted  access  to  protected  or  vital 
areas  of  NRC-licensed  facilities. 
Therefore,  the  public  health,  safety  and 
interest  require  that  Mr.  Werts  be 
prohibited  from  being  involved  in  the 
performance  of  activities  Ucensed  by  the 
NRC  and  be  prohibited  from  obtaining 
unescorted  access  for  a  period  of  three 
years  from  the  date  of  this  Order.  For  a 
period  of  five  years  from  the  date  of  this 
Order.  Mr.  Werts  is  required  to  inform 
the  NRC  of  his  acceptance  of 
employment  with  any  employer  whose 
operations  he  knows  or  has  reason  to 
believe  involve  NRC-licensed  activities. 
Furthermore,  pursuant  to  10  CFR  2.202, 
I  find  that  the  significance  of  the 
deUberate  misconduct  described  above 
is  such  that  the  public  health,  safety  and 
interest  require  that  this  Order  be 
immediately  effective. 

IV 

Accordingly,  pursuant  to  sections 
103, 161b.  161i,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202, 10  CFR  50.5.  and  10  CFR 
150.20,  It  is  hereby  ordered,  effective 
immediatelv,  that: 

A.  For  a  tnree-year  period  from  the 
date  of  this  Order,  Mr.  Rex  Allen  Werts 
is  prohibited  from  engaging  in  activities 
licensed  by  the  NRC  and  is  prohibited 
from  obtaining  unescorted  access  to 

Erotected  and  vital  areas  of  facilities 
censed  by  the  NRC.  For  the  purposes 
of  this  Order,  licensed  activities  include 
the  activities  Ucensed  or  regulated  by: 
(1)  NRC;  (2)  an  Agreement  State,  limited 
to  the  Licensee's  conduct  of  activities 
within  NRC  jurisdiction  pursuant  to  10 
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CFR  150.20;  m  id  (3)  an  Agreement  State 
where  the  Ucc  usee  is  involved  in  the 
distribution  o  products  that  ard  subject 
to  NRC  jurisdfction. 

B.  For  a  fivei-year  period  from  the  date 
of  this  Order.  Mr.  Werts  is  required  to 
provide  notic^  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555,  of 
his  acceptance  of  employment  with  any 
employer  whdse  operations  he  knows  or 
has  reason  to  lelieve  involve  NRC- 
hcensed  activities. 

The  Director,  Ofiice  of  Enforcement, 
may.  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Werts  of  good 
cause. 


In  accordant*  with  10  CFR  2.202.  Mr. 
Werts  must,  ai  id  any  other  person 
adversely  afiei  ted  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  day|  of  the  date  of  this  Order. 
The  answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifiodly 
admit  or  deny  each  allegation  or  charge 
made  in  this  Chder  and  shall  set  forth 
the  matters  of  fact  and  law  on  which  Mr. 
Werts  or  othes  person  adversely  affected 
relies  and  the  reasons  as  to  why  the 
Order  should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Colnmission,  ATTN:  Chief. 
Docketing  anq  Services  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  tA  the  Director,  Office  of    - 
Enforcement,  J.S.  Nuclear  Regulatory 
Commission, '  Vashington,  DC  20555.  to 
the  Assistant  ( leneral  Coimsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  tha  Regional  Administrator. 
Region  n.  U.sJ  Nuclear  Regulatory 
<k>mmission,  ioi  Marietta  St.  NW.. 
Atlanta.  Georaa  30323.  and  to  Mr. 
Werts.  if  the  a  iswer  or  hearing  request 
is  by  a  person  other  than  Mr.  Werts.  If 
a  person  otheilthan  Mr.  Werts  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  maimer  in  which 
his  interest  is  Adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  Is  requested  by  Mr.  Werts 
or  a  person  whose  interest  is  adversely 
affected,  the  U)nunission  will  issue  an 
Order  designajing  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained.       I  * 

Pursuant  to  |lO  CFR  2.202(c)(2)(i),  Mr. 
Werts,  or  any  other  person  adversely 
affected  by  thi }  Order,  may,  in  addition 


to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effiectiveness.  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfoimded  allegations,  or 
error. 

In  the  absence  of  any  request  for  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  a  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville.  Maiylaad  this  12th  day 
of  December  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  L.  Milhoan. 

Deputy  Executive  Director  for  Nuclear  Reactor 
Reguhtion,  Regional  Operations  and 
Research. 

IFR  Doc.  94-31070  Filed  12-16-94;  8:45  am] 

BILUNQ  CODE  7S90-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  Qn 
Thermal  Hydraulic  Phenomena; 
IMeeting  ^ 

The  ACRS  Subcommittee  on  Thermal 
HydrauUc  Phenomena  will  hold  a 
meeting  on  January  10, 1995,  Room  T- 
2B3. 11545  Rockville  Pike.  Rockville. 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
General  Electric  Nuclear  Energy  (GENE) 
proprietary  information  pursuant  to  (5 
U.S.C.  552b(c)(4)]. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  January  10, 1995—8:30  a.m. 
Until  the  Conclusion  of  Business 

Tlie  Subcommittee  will  review  the 
NRC  staff  Safety  Evaluation  Report 
pertaining  to  the  adequacy  of  the 
technical  approach  to  the  GENE  Test 
and  Analysis  Programs  being  conducted 
in  support  of  the  Simplified  Boiling 
Water  Reactor  (SBWR)  design 
certification.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concmrence  of  Uie  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 


of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
GENE,  their  consultants,  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Paul  A. 
Boehnert  (telephone  301/415-6065) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  plarming  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  on  the  working  day  prior  to 
the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc..  that  may  have  occurred. 

Dated:  December  13, 1994. 
Sam  Duraiswamy, 
Chief,  Nuclear  Reactors  Branch. 
(FR  Doc.  94-31068  Filed  12-16-94;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards;  Sut>committee  Meeting  on 
Westinghouse  Standard  Plant  Designs; 
Meeting 

The  ACRS  Subcommittee  on 
Westinghouse  Standard  Plant  Designs 
will  hold  a  meeting  on  January  11, 1995, 
Room  T-2B3. 11545  RockviUe  Pike. 
Rockville.  Maryland. 

The  entire  meeting  will  be  open  to 
pubUc  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  January  11, 1995—8:30 
a.m.  Until  the  Conclusion  of  Business 

The  Subcommittee  will  begin  review 
of  the  NRC  staff  13raft  Safety  Evaluation 
Report  PSER)  for  the  Westinghouse 
AP600  design.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 


actions,  as  appropriate,  for  deUberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
pubUc,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff. 
Westinghouse,  their  consultants,  and 
other  interested  persons  regarding  this 
review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruUng  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Noel  F.  Dudley 
(telephone  301/415-6888)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  on  the  working  day  prior  to 
the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc.,  that  may  have  occurred. 

Dated:  December  13. 1994. 
Sam  Duraiswamy. 
Chief  Nuclear  Reactors  Branch. 
IFR  Doc.  94-31067  Filed  12-16-94;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Planning  and  Procedures;  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
January  11, 1995.  Room  T-2B1, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
pubhc  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 


matters  the  release  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  January  11, 1995—2:00 
p.m.  Until  the  Conclusion  of  Business 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Also,  it  will  discuss  status  of 
the  appointment  of  members  to  the 
ACRS.  The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  tiie 
Conmiittee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  plaiming  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  on  the  working  day 
prior  to  the  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  that  may  have 
occurred. 

Dated:  December  13, 1994. 
Sam  Duraiswamy, 
Chief  Nuclear  Reactors  Branch. 
[PR  Doc.  94-31066  Filed  12-16-94;  8:45  am] 
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ACTION:  Notice  of  Transmittal  of  Final 
SequestratiaD  Report  to  the  President 
andCongreM. 

SUMMARY:  Pursuant  to  Section  254(b)  of 
the  Balanced  Budget  and  Emergency 
Deficit  Control  Act  of  1985,  as  amended, 
the  Office  of  Management  and  Budget 
hereby  remits  that  it  has  submitted  its 
Final  Sequestration  Report  to  the 
President,  the  Speaker  of  the  House  of 
Representatives,  and  the  President  of 
the  Senate. 

FOR  fUmrCR  MFOnMATXM  CONTACT: 
Ellen  Balis,  Budget  Analysis  Branch — 
202/395-4574. 

Dated:  Deconber  6. 1994. 
Joha  B.  Aithor, 

Associate  Director  for  Administration. 

|FR  Doc  94-30750  Fiied  12-1&-94;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

IssiMr  Misting:  Notice  of  Application 
To  Withdraw  From  Usting  and 
Registration:  (Cavalier  Homes,  Inc^ 
Common  Stocli,  $.10  Par  Value)  File 
No. 1-9792 

December  13, 1993. 

Cavalier  Homes,  Inc.  ("Company") 
has  filed  an  appfication  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex."). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  security  from 
listing  and  registration  include  the 
following: 

Accormng  to  the  Company,  in 
addition  to  being  listed  on  the  Amex,  its 
common  stock  is  listed  on  the  New  Yoiic 
Stock  Exchange,  Inc.  ("NYSE").  The 
Company's  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  December  5, 1994  and 
concurrently  therewith  such  securities 
were  suspended  from  trading  on  the 
Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex.  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  on  maintaining  the  dual 
listing  of  its  sectuities  on  the  NYSE  and 
on  the  Amex.  The  Company  does  not 
see  any  particular  advantage  in  the  dual 
trading  of  its  common  stock  and 
believes  that  dual  listing  would 
fragment  the  market  for  its  security. 


Any  interes  ed  person  may,  on  or 
before  Januarj  5, 1995  submit  by  letter 
to  the  Secretai  ^  of  the  Securities  and 
Exchange  Con  mission.  450  Fifth  Street. 
N.W.,  WashiQ  [ton,  D.C  20549,  facts 
bearing  upon  /hether  the  appUcation 
has  been  madi  in  accordance  with  the 
rules  of  the  ex  hanges  and  what  tenns, 
if  any.  should  w  imposed  by  the 
Commission  fi  r  the  protection  of 
investors.  ThejCommission,  based  on 
the  informatioti  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  i  tenticned  above,  unless 
the  Commissic  a  determines  to  order  a 
hearing  on  the  matter. 

For  the  Comm  ssion,  by  the  Division  of 
Market  Regulatii  n,  pursuant  to  delegated 

authority. 

Jooaikaa  G.  Kat ; 

Secretary. 

IFR  Doc.  94-31101  Filed  12-16-94;  8:45  am] 
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om  Listing  and 
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Recycling 

Inc.,  Class  A  Common 

Value)  File  No.  1-10387 


December  13, 19^. 

Advanced  Edvironmental  Recycling 
Technologies.  Jic.  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Secticm 
12(d)  of  the  Sequrities  Exchange  Act  of 
1934  ("Act")  ahd  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  seciu-ity  ("Security") 
from  listing  and  registration  on  the 
Boston  Stock  Eichange,  hic.  ("BSE"). 

The  reasons  alleged  in  the  application 
the  Security  from 
ition  include  the 


for  withdrawin 
listing  and  regi 
following: 

Due  to  the  li 
transactions  in 


lited  nimiber  of 
le  Company's  stock  on 
the  BSE,  the  Company  can  no  longer 
justify  the  time  knd  expense  required  to 
continue  listingjits  securities  on  that 
exchange.  y 

Any  interested  person  may,  on  or 
before  January  S,  1995  submit  by  letter 
to  the  Secretaiy  pf  the  Securities  and 
Exchange  Comi*ission,  450  Fifth  Street, 
NW.,  Washingtdn,  DC  20549,  facts 
bearing  upon  wfcether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  excl  anges  and  what  terms, 
if  any,  should  b<  imposed  by  the 
Commission  forithe  protection  of 
investors.  The  Cbmmission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  gi  anting  the  application 
after  the  date  m<  ntioned  above,  unless 


the  C(nnmissioo  detennines  to  order  a 
hearing  on  the  matter. 

Far  the  Commiesion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Kati, 

Secretary. 

IFR  Doc.  94-31100  Filed  12-16-94;  8:45  amj 
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[Rel.  No.  fC-207«4;  FBe  Na  812-01  IS] 

Federal  Kemper  Life  Assurance 
Company,  etai. 

December  12, 1994. 

AGENCY:  Seciirities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 


APPUCANTS:  Federal  Kemper  Life 
Assurance  Company  ("FKLA"),  FKLA 
Variable  Separate  Account  (the 
"Separate  Account"),  any  other  separate 
account  established  in  the  future 
("Future  Accounts")  by  FKLA  or  an 
affiliated  life  insurance  company  to 
support  certain  scheduled  premium, 
single  premium,  ot  flexible  premiiun 
variable  life  insurance  contracts  issued 
by  FKLA  or  an  affiliated  Kfe  insurance 
company  (the  "Contracts"),  and  Kemper 
Financial  Services,  Inc.  ("KFS"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Section 
27(c)(2)  of  the  1940  Act  and  Rules  6e- 
2(c)(4)(v)  and  6e-3(T)(c)(4)(v) 
thereunder. 

SUMMARY  OF  APPUCATION:  Applications 
seek  an  order  to  permit  them  to  deduct 
from  premiums  received  imder  the 
Contracts  an  amount  that  is  reasonable 
in  relation  to  the  increased  federal 
income  tax  burden  resulting  from  the 
receipt  of  such  premiums  in  connection 
with  the  Contracts. 

FILING  DATE:  The  application  was  filed 
on  July  19, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  apphcation  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  my  maU.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  January  6, 1995  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the 


request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington.  D.C.  20549. 
Applicants,  1  Kemper  Drive,  Long 
Grove,  Illinois  60049. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Finck  Friedlander,  Senior 
Attorney,  at  (202)  942-0670,  Office  of 
Insurance  Products,  Division  of 
Investment  Management. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  FKLA,  a  stock  life  insurance 
company  organized  imder  the  laws  of 
Illinois,  is  the  depositor  of  the  Separate 
Account.  FKLA  offers  life  insuirance  and 
annuity  products  and  is  admitted  to  do 
business  in  the  District  of  Columbia  and 
in  all  states  except  New  York. 

2.  The  Separate  Accouint  was 
established  imder  Illinois  law  as  a 
separate  account  of  FKLA.  The  Separate 
Accoimt,  registered  under  the  1940  Act 
as  a  imit  investment  trust,  will  fund  the 
Contracts  issued  by  FKLA.  The 
Contracts  will  be  registered  under  the 
Securities  Act  of  1933.  The  Kemper 
Investors  Fund  (the  "Fund"),  a 
registered  open-end  management 
investment  company,  wiU  serve  as  the 
underlying  investment  medium  for  the 
Separate  Account. 

3.  KFS,  a  registered  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934,  is  the  principal  imderwriter  for 
the  Contracts,  and  will  be  the  principal 
imderwriter  of  any  other  variable  life 
insiurance  policies  funded  through  the 
Separate  Accoimt  or  any  Future 
Account  ("Future  Contracts"). 

4.  The  Contracts  are  flexible  premium 
individual  variable  life  insurance 
policies.  Applicants  represent  that  the 
Contracts  will  be  issued  in  reliance  on 
Rule  6^3(T)(b)(13)(i)(B)  under  the  1940 
Act. 

5.  FLKA  will  deduct  a  charge  of 
1.00%  of  each  premium  payment  under 
the  Contracts  to  cover  a  portion  of 
FKLA's  estimated  cost  for  higher  federal 
corporate  income  tax  liability  resulting 
from  changes  made  to  the  Internal 
Revenue  Code  of  1986  ("Code")  by  die 
Omnibus  Budget  Reconciliation  Act  of 
1990  ("OBRA"),  affecting  die  treatinent 
of  deferred  acquisition  costs.  The 
requested  order  also  would  permit  the 
deduction  of  up  to  1.25%  of  each 
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premium  payment  under  Future 
Contracts. 

6.  OBRA  amended  the  Code  by, 
among  other  things,  enacting  Section 
848  thereof.  Section  848  changed  how  a 
life  insurance  company  must  compute 
its  itemized  deductions  from  gross 
income  for  federal  income  tax  purposes. 
Section  848  requires  an  insurance 
company  to  capitalize  and  amortize, 
over  a  period  of  ten  years,  part  of  the 
company's  general  expenses  for  the 
current  year.  Under  prior  law,  these 
general  eiipenses  were  deductible  in  full 
from  the  current  year's  gross  income. 

7.  The  amount  of  deductions  that 
must  be  capitalized  and  amortized  over 
ten  years,  rather  than  deducted  in  the 
year  incurred,  is  based  on  "net 
premiums"  received  in  connection  with 
certain  types  of  insiuance  contracts. 
Section  848  of  the  Code  defines  "net 
premium"  for  a  type  of  contract  as  gross 
premiums  received  by  the  insurance 
company  on  the  contracts  minus  return 
premiums  and  premiums  paid  by  the 
insurance  company  for  reinsurance  of 
its  obligations  under  such  contracts. 
Applicants  state  that  die  effect  of 
Section  848  is  to  accelerate  the 
realization  of  income  from  insurance 
contracts  covered  by  that  Section,  and, 
accordingly,  the  payment  of  taxes  on  the 
income  generated  by  those  contracts. 

8.  The  amount  of  general  deductions 
that  must  be  capitalized  depends  upon 
the  type  of  contract  to  which  the 
premiums  received  relate  and  varies 
according  to  a  schedule  set  forth  in 
Section  848.  Applicants  represent  that 
the  Contracts  are  "specified  insurance 
contracts"  that  Call  into  the  category  of 
life  insurance  contracts,  and,  under 
Section  848.  7.7%  of  the  year's  net 
premiums  received  must  be  capitalized 
and  amortized. 

9.  Applicants  represent  that  the 
increased  tax  burden  resulting  from 
Section  848  may  be  quantified  as 
follows.  For  each  $10,000  of  net 
premiums  received  under  the  Q)ntiacts 
in  a  given  year.  Section  848  requires 
FKLA  to  capitalize  $770  (7.7%  of 
$10,000)  and  $38.50  of  this  $770  may  be 
deducted  in  the  current  year.  This 
leaves  $731.50  ($770  minus  $38.50) 
subject  to  taxation  at  the  corporate  tax 
rate  of  35%  which  results  in  FKLA 
owing  $256.03  (.35  x  $731.50)  more  in 
taxes  for  the  current  year  than  would 
have  been  owed  prior  to  OBRA.  This 
current  increase  in  federal  income  tax 
will  be  partially  offset  by  deductions 
that  will  be  allowed  during  the  next  ten 
years  as  a  result  of  amortizing  the 
remainder  of  the  $770  [$77  in  each  of 
the  follovnng  nine  years  and  $38.50  in 
the  tenth  year). 


10.  In  FKLA's  business  judgment,  a 
discount  rate  of  8%  is  appropriate  for 
use  in  calculating  the  present  value  of 
the  increased  future  tax  deductions 
resulting  from  the  amortization 
described  above.  AppUcants  state  that 
FKLA  seeks  an  after  tax  rate  of  return  on 
the  investment  of  its  capital  in  excess  of 
15%.  To  the  extent  that  capital  must  be 
used  by  FICLA  to  meets  its  increased 
federal  tax  burden  under  Section  848 
resulting  fix)m  the  receipt  of  premiums, 
such  capital  is  not  available  to  FKLA  for 
investment.  Thus.  AppUcants  argue,  the 
cost  of  capital  used  to  satisfy  FKLA's 
increased  federal  income  tax  burden 
under  Section  848  is,  in  essence, 
FKLA's  after  tax  rate  of  return  on 
capital;  and,  accordingly,  the  rate  of 
return  on  capital  is  appropriate  for  use 
in  this  present  value  calculation.  To  the 
extent  that  the  8%  discoimt  rate  is  lower 
than  FTCLA's  actual  targeted  rate  of 
return,  AppUcants  submit  that  a 
measure  of  comfort  is  provided  that  the 
calculation  of  FKLA's  increased  tax 
burden  attributable  to  the  receipt  of 
premiums  wiU  continue  to  be 
reasonable  over  time,  even  if  the      e 
corporate  tax  rate  appUcable  to  FKLA  is 
reduced,  or  its  targeted  rate  of  return  is 
lowered. 

11.  In  determining  the  after  tax  rate  of 
return  used  in  arriving  at  this  discount 
rate,  AppUcants  state  that  a  number  of 
factors  were  considered,  including: 
market  interest  rates;  FKLA's 
anticipated  long  term  growth  rate;  the 
risk  level  for  this  type  of  business; 
inflation;  and  available  information 
about  the  rates  of  return  obtained  by 
other  Ufe  insurance  companies.  FKLA 
represents  that  such  factors  are 
appropriate  factors  to  consider  in 
determining  FKLA's  cost  of  capital. 
AppUcants  state  that  FKLA  first  projects 
its  future  growrth  rate  based  on  the 
anticipated  sales,  the  current  interest 
rates,  the  inflation  rate,  acceptable  risk 
levels,  the  amount  of  capital  that  FKLA 
can  provide  to  support  such  growth,  and 
industry  practice.  FKLA  then  uses  the 
anticipated  growth  rate  and  the  other 
factors  enumerated  above  to  set  a  rate  of 
return  on  capital  that  equals  or  exceeds 
this  rate  of  growrth.  Of  these  other 
factors,  market  interest  rates,  the 
acceptable  risk  levels  and  the  inflation 
rate  receive  significantiy  more  weight 
than  information  about  the  rates  of 
return  obtained  by  other  companies. 

12.  AppUcants  state  that  FKLA  seeks 
ti  maintain  a  ratio  of  capital  to  assets 
that  is  estabUshed  based  on  its  judgment 
of  the  risks  represented  by  various 
components  of  its  assets  and  Uabilities. 
AppUcants  state  that  maintaining  the 
ratio  of  capital  to  assets  is  critical  to 
offering  competitively  priced  products 
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and.  as  to  PKLA,  to  maintaining  a 
competitive  rating  from  various  rating 
agencies.  Consequently.  Applicants 
state  that  FICLA's  capital  should  grow  at 
leest  at  the  same  rate  as  do  its  assets. 

13.  Using  a  corporate  federal  in<x>me 
tax  rate  of  35%  and  assuming  a  discount 
rate  of  8% ,  the  present  value  of  the        , 
federal  income  tax  effect  of  the 
increased  deductions  allowable  in  the 
following  10  years,  which  partially 
offsets  the  increased  federal  income  tax 
burden,  comes  to  $174.60.  The  effect  of 
Section  848  on  the  Contracts  is. 
therefore,  an  increased  fiaderal  income 
tax  burden  with  a  present  value  of 
$81.43  for  each  $10,000  of  net 
premiums,  i.e.,  $256.03  minus  $174.60. 

14.  State  premiiun  taxes  are 
deductible  in  computing  federal  income 
taxes.  Thus,  FKLA  does  not  incur 
incremental  fisderal  income  tax  when  it 
passes  on  state  premiimi  taxes  to  owners 
of  the  Contracts.  Conversely,  federal 
income  taxes  are  not  deductible  in 
computing  FKLA's  federal  income  taxes. 
To  compensate  FKLA  fully  for  the 
impact  of  Section  848.  therefore,  it 
would  be  necessary  to  allow  FKLA  to 
impose  an  additicmal  charge  that  would 
make  it  whole  not  only  for  the  $81.43 
additional  federal  income  tax  bmden 
attributable  to  Section  848  but  also  for 
the  federal  income  tax  on  the  additional 
$81.43  itself.  This  federal  income  tax 
can  be  determined  by  dividing  $81.43 
by  the  complement  of  the  35%  federal 
corporate  income  tax  rate,  i.e.,  65%. 
resulting  in  an  additional  charge  of 
$125.28  for  each  $10,000  of  net 
premiiuns,  or  1.25%.  However,  FKLA 
currently  intends  to  deduct  1.00%  of 
each  premium  payment  under  the 
Contracts,  which  is  less  than  its 
increased  federal  corporate  income  tax 
bmden.  FKLA  reserves  the  rights  to 
increase  the  charge  and  to  deduct  up  to 
1.25%  of  each  premium  payment  of 
Future  Contracts. 

15.  Based  on  prior  experience,  FKLA 
expects  that  all  of  its  current  and  future 
deductions  will  be  fully  taken. 
Applicants  represent  that  the  maximum 
1.25%  charge,  and  the  ciurent  1.00% 
charge,  to  be  deducted  pursuant  to  the 
relief  requested,  are  reasonably  related 
to  their  increased  federal  income  tax 
burden  under  Section  848,  taking  into 
account  the  capitalization  and 
amortization  permitted  by  Section  848, 
and  the  use  l^  FKLA  of  a  discount  rate 
of  8%  in  computing  the  future 
deductions  resiUting  from  such  * 
capitalization  and  amortization,  such 
rate  being  lower  than,  but  assumed  for 
these  purposes  to  be  the  equivalent  of, 
FKLA's  cost  of  capital. 

16.  While  the  apphcation  states  that 
FKLA  believes  that  a  cha^  of  1.00%  of 


premium  payiients  would  reimburse  it 
for  the  impact  pf  Section  848  (as 
currenUy  written)  on  FKLA's  federal 
income  tax  liabilities,  the  application 
also  states,  however,  that  FKLA  believes 
that  it  will  havfe  to  increase  this  charge 
if  any  Aiture  c|ange  in.  (w  interpretation 
of  Section  848i  or  any  successor 
provisitm.  resiilts  in  an  increased 
federal  iiK^me  tax  burden  due  to  the 
receipt  of  premiums.  Such  an  increase 
could  result  fiwn  a  change  in  the 
corporate  fed^al  income  tax  rate,  a 
change  in  the  i.7%  figure,  a  change  in 
the  cat^orizati<Mi  of  specified  insurance 
contracts,  or  a  fJiange  in  the 
amortization  period. 

Applicants'  Le^al  Analysis 

1.  Applicant^  request  an  order  to  the 
Commission  piu^uant  to  Section  6(c) 
exempting  theii  from  the  provisions  of 
Section  27(c)(^  of  the  1940  Act,  and 
Rules  6e-2(c)(4)(v)  and  6e-3(T)(c)(4)(v) 
thereunder,  to  the  extent  necessary  to 
permit  dediictions  to  be  made  from 
premiiun  payments  received  in 
coimection  wifc  the  Contracts.  The 
deductions  wa|ild  be  in  an  amount  that 
is  reasonable  ia  relation  to  the  increased 
federal  incoma  tax  burden  related  to  the 
receipt  of  suchipiemiums.  Applicants 
further  request  an  exemption  bora  Rules 
6e-2(c)(4)  and  !Be-3(TKc)(4)  under  the 
1940  Act  to  prtmit  the  proposed 
deductions  to  te  treated  as  other  than 
"sales  load"  idf  the  purposes  of  Section 
27  of  the  1940  Imd  the  exemptions  from 
various  provisions  of  that  Section  found 
in  Rules  6e-2  ^d  6e-3(T). 

2.  Section  6(£)  of  the  1940  Act 
provides,  in  p«liinent  pwt.  that  the 
Commission  niay  by  order  upon 
application,  cohditionally  or 
unconditional^  exempt  any  person, 
security  or  tramsaction  from  any 
provision  of  the  1940  Act  if  and  to  the 
extent  that  sucn  exemption  is  necessary 
or  appropriate  In  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  th^  policy  and  the         , 
provisions  of  tie  1940  Act. 

3.  Section  271(c)(2)  of  the  1940  Act 
prohibits  the  sale  of  periodic  payment 
plan  certificate^  unless  the  proceeds  of 
all  payments  (Except  such  amotmts  as 
are  deducted  for  sales  load)  are  held 
under  an  indenture  or  agreranent 
containing  in  substance  the  provisions 
required  by  Sevens  26(a)(2)  and 
26(a)(3)  of  Uiei940  Act.  Certain 
provisicHis  of  Miles  6e-2  and  6e-3rn 
provide  a  rang^  of  exemptive  relief  fbr 
the  offering  of  Variable  life  insurance 
policies  such  a$  the  Contracts. 

4.  Rule  6e-2ic)(4)(v)  defines  "sales 
load"  charged  *n  any  payment  as  the 
excess  of  the  p  lyment  over  cwtain 


specified  diarges  and  adfustments. 
including  "a  deduction  approximately 
equal  to  state  premium  taxes".  Rule  6e- 
3(T)(c)(4)(v)  defines  "sales  load" 
charged  during  a  contract  period  as  the 
excess  of  any  payments  made  during  the 
period  over  the  sum  of  certain  specified 
charges  and  adjustments,  including  "a 
deduction  for  and  approximirtely  equal 
to  state  premium  taxes." 

5.  Applicants  submit  that  the 
deduction  for  federal  income  tax 
charges,  proposed  to  be  deducted  in 
coimection  with  the  Contracts,  should 
be  treated  as  other  than  sales  load,  as  is 
a  state  premium  tax  charge,  for  purposes 
of  the  1940  Act. 

6.  Applicants  argue  that  the  requested 
exemptions  finm  Rides  6fr-2(c)(4)  and 
6e-3  (c)(4)  are  necessary  in  connection 
with  Applicant's  reliance  on  certain 
provisions  of  Rules  6e-2(b)(13)  and  6e- 
3(T)(b)(13).  which  provide  exemptions 
frx>m  Sections  27(a)(1)  and  27(h)(1)  of 
the  1940  Act.  Issuers  and  their  affiliates 
may  only  rely  on  Rides  6e-2(b)(13)(i)  ot 
6e-3(T)(b)(13)(i)  if  diey  meet  die 
respective  Rule's  alternative  limitations 
on  sales  load  as  defined  in  Rule  6e- 
2(c)(4)  or  Rule  6e-3(TMc){4).  AppUcants 
state  that,  depending  upon  the  load 
structure  of  a  particular  Contract,  these 
alternative  limitations  may  not  be  met  if 
the  deduction  for  the  increase  in  an 
issuer's  federal  tax  burden  is  included 
in  sales  load.  Although  a  deduction  for 
an  insurance  company's  increased 
federal  tax  burden  does  not  fall  squarely 
within  any  of  the  specified  charges  or 
adjustments  which  are  excluded  from 
the  definition  of  "sales  load"  in  Rules 
6e-2(c)(4)  and  6e-3(T)(c)(4),  Applicants 
state  that  they  have  found  no  public 
policy  reason  for  including  them  in 
"sales  load." 

7.  The  public  policy  that  underlies 
Rules  6e-2(b)(13)(i)  and  6e- 
3(T)(b)(13)(i),  like  that  which  underlies 
Sections  27(a)(1)  and  27(h)(1)  of  the 
1940  Act.  is  to  prevent  excessive  sales 
loads  bom  being  charged  in  connection 
Math  the  sale  of  periodic  payment  plan 
certificates.  Applicants  submit  that  the 
treatment  of  a  federal  income  tax  charge 
attributable  to  premium  payments  as 
sales  load  would  not  in  any  way  further 
this  legislative  purpose  because  such  a 
deduction  has  no  relation  to  the 
payment  of  sales  commissions  or  other 
distributicm  expenses.  Applicants  state 
that  die  Commission  has  concurred  with 
this  conclusion  by  excluding  deductions 
for  state  premium  taxes  fit>m  the 
definition  of  "sales  load"  in  Rules  6e- 
2(c)(4)  and  6e-3(T)(cM4). 

8.  Applicants  assert  that  the  source  for 
the  definition  of  "sales  load"  found  in 
the  Rules  supports  this  analysis. 
Applicants  state  that  the  Cunmission's 


intent  in  adopting  SDch  provisions  was 
to  tailor  the  general  terms  of  Section 
2(aK35)  of  die  1940  Act  to  variable  life 
insurance  ooatracts.  Just  as  the 
percentage  limits  of  Sections  27(aMl) 
and  27(hKl)  depend  on  the  definition  of 
"sales  load"  in  Sedaoa  2(a)(35)  for  their 
efficacy,  the  percentage  limits  in  Rules 
6e-2(b)(13)(i)  and  6e-3(T)(b)(13Ki) 
depend  on  Rules  6e-2(cM4)  and  6e- 
3(TKc)(4),  respectively,  which  do  not 
depart,  in  principle,  frtsn  Secticm 
2(aX35). 

9.  Secticm  2(a)(35)  excludes 
deductions  from  prraniums  for  "issue 
taxes"  bom  the  definition  of  "sales 
load"  under  the  1940  Act.  Applicants 
submit  that  this  suggests  that  it  is 
consistent  with  the  policies  of  the  1940 
Act  to  exclude  from  the  definition  of 
"sales  load"  in  Rules  6e-2  and  6e-3(T) 
deductions  made  to  pay  an  insurance 
company's  costs  attributable  to  its  tax 
obligations.  Section  2(a)(35)  also 
excludes  administrative  expenses  or 
fees  that  are  "not  pn^jerly  chargeable  to 
sales  or  promotional  activities." 
Applicants  argue  that  this  suggests  that 
the  oidy  deductions  intended  to  fall 
widiin  Uw  definition  of  "sales  load"  are 
those  that  are  properly  chargeable  to 
such  activities.  Because  the  proposed 
deductions  will  be  used  to  compensate 
FKLA  for  its  increased  federal  income 
tax  burden  attributaUe  to  the  receipt  of 
premiums,  and  are  not  properly 
chargeable  to  sales  or  promotional 
activities,  this  language  in  Section 
2(aK35)  is  anotho'  indication  that  not 
treeing  such  deductions  as  "sales  load '- 
is  consistent  with  the  policies  of  the 
1940  AcL 

10.  i^phcants  assert  that  the  terms  of 
the  relief  requested^th  respect  to 
Contracts  to  be  issued  through  the 
Separate  Account  or  through  Future 
Accounts  are  consistent  with  the 
standards  enumerated  in  Section  6(c)  of 
the  1940  Act  Without  the  requested 
relief.  Applicants  would  have  to  request 
and  obtain  exemptive  relief  for  each 
Future  Contract  Applicants  state  that 
suet  additional  requests  for  exemptive 
relief  would  i»esent  no  issues  under  the 
1940  Act  not  already  addressed  in  this 
request  for  exemptive  relie£ 

11.  Applicants  assert  that  the 
requested  relief  is  appropriate  in  the 
public  interest  because  it  would 
promote  competitiveness  in  the  variable 
life  insurance  market  by  eliminating  the 
need  for  Applicants  to  file  redundant 
exemptive  applic^ons.  thereby 
reducing  administEative  expenses  and 
maximwing  efficient  use  of  reeonrces. 
The  delay  and  expense  involved  in 
having  to  seek  repeated  exemptive  relief 
would  impair  the  ability  of  An^icauts 
to  take  advantasB  6%  oi  bwiMss 
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opportunities  as  those  opportunities 
arise.  Additionally,  Applicants  state  that 
the  requested  relief  is  consistent  with 
the  purposes  of  the  1940  Act  and  the 
protection  of  investors  for  the  same 
reasons.  If  Applicants  were  required  to 
seek  exemptive  relief  repeatedly  with 
respect  to  the  same  issues  addressed  in 
this  application,  investors  would  not 
receive  afly  benefit  or  additional 
protection  thereby  and  might  be 
disadvantaged  as  a  result  of  increased 
overiiead  expenses  for  Applicants. 

Conditions  fbr  Relief 

1.  Applicants  represent  that  FKLA 
will  monitor  the  reasonableness  of  the 
charge  to  be  deducted  pursuant  to  the 
requested  exemptive  relief. 

2.  Applicants  represent  that  the 
r^istration  statement  for  each  Contract 
under  which  the  charge  referenced  in 
paragraph  one  of  this  section  is 
deducted  will :  (i)  Disclose  the  charge; 
(ii)  explain  the  purpose  of  the  charge; 
and  (iii)  state  that  the  charge  is 
reasonable  in  relation  to  tl»  increased 
federal  income  fax  burden  under 
Section  848  of  the  Code  resulting  bom 
the  receipt  of  premiums. 

3.  Applicants  represent  that  the 
registration  statement  for  each  Contract 
under  which  the  charge  re£erenoed  in 
paragraph  one  of  this  section  is 
deducted  will  contain  as  an  exhibit  an 
actuarial  opinion  as  to:  (i)  The 
reasonableness  of  the  chuge  in  relation 
to  the  increased  fedoal  income  tax 
burden  under  Section  848  resulting 
frtim  the  receipt  of  premiums;  (ii)  the 
reasonableness  of  the  after  tax  rate  of 
return  that  is  used  in  calculating  such 
diarge;  and  (iii)  the  appropriateness  of 
the  factors  taken  into  account  in 
determining  the  after  tax  rate  of  return. 

Conclosioo 

Applicants  submit  that  for  the 
reasons  and  upon  the  facts  set  forth 
above,  the  requested  exemptions  from 
Section  27(c)(2)  of  Om  1940  Act.  and 
Rules  6e-2(cX4Mv)  and  6e-3(TKc)(4)(v) 
thereunder,  to  permit  the  deducticm  of 
up  to  1.25%  of  premium  pajinents 
tmder  the  Coitfracts  meet  the  standards 
in  Sectioi  6(c)  of  die  1940  Act.  hi  this 
regard.  Applicants  assert  that  granting 
the  retief  requested  in  the  application 
would  be  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarlawl, 

Deputy  Secretary. 

fPR  Doc.  94-31041  Filed  12-16-94;  8:45  am) 
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[Rel.  No.  IC-20785;  Hie  Na  812-0110] 

ProvWentmutual  Ufo  and  Annuity 
Company  of  America 

December  12. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACnoN:  Notice  of  Application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 


APPUCAMTS:  Providentinutual  life  and 
Aimuity  CcHnpany  of  America 
("Providentmutual"),  Providentinutual 
Variable  Life  Separate  Account  (the 
"Account"),  and  PML  Securities 
Company  ("PML").  (Providentmutual, 
the  Account  and  PML  shall  be  referred 
to  herein  collectively  as  "Applicants,") 
RELEVANT  t940  ACT  SECTIONS;  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Section 
27(c)(2)  of  the  1940  Act  and  Rule  6e- 
3(T)(c)(4Hv)  Oiereunder. 
SUMMARY  OF  APPUCATIOH:  Applicants 
seek  an  order  permitting  them  and  other 
separate  accounts  that  Providentmutual 
may  establish  in  the  future  to  support 
flexible  premium  variable  life  insurance 
contiacts  (the  "future  accounts")  to 
deduct  from  premium  payments 
received  an  amount  that  is  reasonable  in 
relation  to  Providentmutual's  increased 
federal  tax  burden  resuhing  from  the 
application  of  Secticm  848  of  the 
Internal  Revenue  Code  of  1966,  as 
amended. 

FHJNQ  DATE:  July  14, 1994. 
HEARING  OR  HOTIFICATWN  OT  HEARMG:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  Commission  order  a 
hearing.  Interested  persms  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.  on  January  6, 1995,  and  should  be 
accompanied  by  prtKjf  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  by  certificate.  Hearing 
requests  should  state  the  nature  of  the 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  N.\V.,  Washington,  D.C.  20549. 
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Applicants.  Providentmutual  Life  and 
Annuity  Company  of  America.  1600 
Market  Street.  Philadelphia, 
Pennsylvania  19103. 
FOR  FURTHER  MFORMA-nON  CONTACT: 
Patrice  M.  Pitts.  Attorney,  at  (202)  942- 
0670,  Office  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPUEMENTARV  INFORMATION:  FoUovong 
is  a  simunary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  Commission. 

Applicants'  Representations 

1.  Providentmutual,  a  stock  life 
insurance  company  incorporated  iind^ 
the  name  of  Washington  Square  Life 
Insurance  Company  in  the 
Commonwealth  of  Pennsylvania  in  1958 
and  redomidled  as  a  Delaware 
insurance  company  in  December  1992. 
is  a  wholly-owned  subsidiary  of 
Provident  Mutual  Life  Insurance 
Company  of  Philadelphia  ("Provident 
Mutual  Life"),  a  mutual  insiu-ance 
company  chartered  by  the 
Commonwealth  of  Pennsylvania  in 
1865.  Providentmutual  currently  is 
Ucensed  to  transact  life  insurance 
business  in  48  stated  and  the  District  of 
Columbia. 

2.  For  purposes  of  the  1940  Act, 
Providentmutual  is  depositor  and 
sponsor  of  the  Account  (and  would  be 
the  depositor  and  sponsor  of  any  future 
accoimts)  as  those  terms  have  been 
interpreted  by  the  Commission  with 
respect  to  variable  life  insiuance 
company  separate  accounts. 

3.  Providentmutual  currently  is 
developing  a  new  flexible  premium 
adjustable  variable  life  insurance 
contract  (the  "Contract")  which 
includes  the  "tax  burden  charge" 
identified  above  and  as  explained  more 
fully  below.  Providentmutual  also 
anticipates  that  it  would  include  such  a 
charge  in  future  flexible  premiiun 
variable  life  insurance  contracts  ("future 
contracts")  that  it  may  develop. 

4.  The  Contract  and  any  future 
contracts  issued  by  Providentmutual 
may  be  supported  by  the  Account  or  any 
future  accounts. 

5.  The  Account  was  established  by 
Providentmutual  as  a  separate 
investment  account  imder  Delaware  law 
on  June  30. 1994.  as  a  funding  vehicle 
for  variable  life  insurance  contracts.  The 
Account  will  be  registered  under  the 
1940  Act  as  a  unit  investment  trust.  The 
Account  will  be  divided  into 
subaccounts,  each  of  which  will  invest 
exclusively  in  the  shares  of  a  designated 
investment  portfolio  of  a  specified  open- 
end  management  investment  company 
registered  under  the  1940  Act 
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6.  Under  Delaware  law,  amounts 
allocated  to  thejAccount  are  owned  by 
Providentmutual.  To  the  extent 
provided  imderlthe  Contract,  however, 
that  portion  of  the  assets  of  the  Account 
equal  to  the  reserves  and  other  Contract 
liabilities  pertaaiing  to  the  Account 
shall  not  he  chargeable  with  liabilities 
arising  out  of  any  other  business 
Providentmutual  may  conduct.  The 
income,  gains  and  losses,  realized  and 
imrealized,  from  the  assets  allocated  to 
the  Account  arei  credited  to  or  charged 
against  the  Accetmt  without  regard  to 
other  income,  giins  or  losses  of 
Providentmutual.  The  Account  is,  and 
any  future  accoant  wiU  be.  a  "separate 
account,"  as  defined  by  Rule  O-l(e) 
imder  the  1940  Kct. 

7.  PML  is  an  fidirect  wholly-owned 
subsidiary  of  Provident  Mutual  Life 
Insurance  Company  of  Philadelphia. 
PML  acts  as  priB.cipal  underwriter,  as 
defined  in  the  1940  Act,  of  the  variable 
life  insurance  contracts  supported  by 
the  Account.  Ph  [L  is  registered  as  a 
broker-dealer  u)  der  the  Securities 
Exchange  Act  o  1934.  and  is  a  member 
of  the  National ,  Association  of  Securities 
Dealers,  Inc.  Ap  )lications  for  the 
Contracts  and  future  contracts  will  be 
solicited  by  registered  representatives  of 
PML,  or  other  broker-dealers  having 
selling  agreemeats  will  PML,  who  are 
licensed  by  applicable  state  insurance 
authorities  to  s^l  flexible  premium 
variable  life  insurance  contracts. 

8.  In  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Congress 
amended  the  Injemal  Revenue  Code  of 
1986  (the  "Coda")  by,  among  other 
things,  enactine  Section  848  thereof. 
Section  848  chaiged  the  federal  income 
taxation  of  life  insurance  companies  by 
requiring  them  io  capitalize  and 
amortize  over  a  period  of  ten  years  part 
of  their  general  expenses  for  the  current 
year.  Under  pri(  r  law,  these  expenses 
were  deductible  in  full  from  the  ciurent 
year's  gross  inc<  me. 

9.  The  amount  of  expenses  that  must 
be  capitalized  a^d  amortized  under 
Section  848  is  gi^nerally  determined 
v\rith  reference  t^  premiums  for  certain 
categories  of  lifd  insurance  and  other 
contracts  ("specified  contracts").  Thus, 
for  each  specified  contract,  an  amount 
of  expenses  mun  be  capitalized  and 
amortized  equal  to  a  percentage  of  the 
current  year's  ntt  premiums  (i.e.,  gross 
premiums  minu^  retium  premiums  and 
reinsurance  pretiiums)  for  that  contract. 
The  percentage  varies,  depending  on  the 
type  of  specified  contract  in  question, 
according  to  a  schedule  set  forth  in 
Section  848(c)(lJ. 

10.  Although  ramed  in  terms  of 
requiring  a  port  on  of  a  life  insurance 
company's  gene  -al  expenses  to  be 


capitalized  and  amortized.  Section  848 
in  effect  accelerates  the  realization  of 
income  from  specified  contracts  for 
federal  income  tax  piuposes  and, 
therefore,  the  payment  of  taxes  on  the 
income  generated  by  those  contracts. 
When  the  time  value  of  money  is  taken 
into  accoimt.  this  has  the  economic 
consequence  of  increasing  the  tax 
burden  borne  by  the  insurance  company 
that  is  attributable  to  such  contracts. 
Because  the  amount  of  general 
deductions  that  must  be  capitalized  and 
amortized  is  measiued  by  premiiuns 
paid  for  specified  contracts,  an 
increased  tax  burden  results  from  the 
receipt  of  those  premimns.  In  this 
respect,  the  impact  of  Section  848  can 
be  compared  with  that  of  a  state 
premium  tax. 

11.  The  Contract  and  any  future 
contracts  to  which  the  "tax  burden 
charge"  will  be  applied  are  among  the 
specified  contracts.  They  fall  into  the 
category  of  life  insurance  contracts  for 
which  the  percentage  of  net  premiums 
that  determines  the  amount  of  otherwise 
currently  deductible  general  expenses  to 
be  capitalized  and  amortized  with 
respect  to  such  contracts  is  7.7  percent. 

12.  The  increased  tax  burden  resulting 
bom  the  applicabifity  of  Section  848  to 
every  $10,000  of  net  premiums  received 
may  be  quantified  as  follows.  In  the  year 
when  the  premiums  are  received, 
Providentmutual's  general  deductions 
are  reduced  by  $731.50 — i.e.,  an  amount 
equal  to  (a)  7.7  percent  of  $10,000,  or 
$770,  minus  (b)  one-half  year's  portion 
of  the  ten-year  amortization,  or  $38.50. 
Using  a  35  percent  corporate  tax  rate, 
this  works  out  to  an  increase  in  tax  for 
the  current  year  of  $256.03.  This 
reduction  will  be  partially  offset  by 
increased  deductions  that  will  be 
allowed  diuing  the  next  ten  years  as  a 
result  of  amortizing  the  remainder  of  the 
$770— S77  in  each  of  the  following  nine 
years,  and  $38.50  in  the  tenth  year. 

13.  To  the  extent  and  capital  must  be 
used  by  Providentmutual  to  satisfy  its 
increased  federal  tax  burden  under 
Section  848  resulting  from  the  receipt  of 
premiums,  such  profits  are  not  available 
to  Providentmutual  for  investment. 
Accordingly  Providentmutual  submits 
that  its  targeted  rate  of  return  is 
appropriate  for  use  in  this  present  value 
calculation.  Because  it  seeks  an  after  tax 
rate  of  return  of  9.3  percent  on  its 
invested  capital*  Providentmutual 


'  In  determining  its  cost  of  capital. 
Providentmutual  considered  a  number  of  factors. 
Providentmutual  first  projected  its  future  growth 
rate  based  on  sales  projects,  current  interest  rates, 
the  inflation  rate,  and  the  amount  of  capital  that  it 
can  provide  to  support  such  growth. 
Providentmutual  then  used  the  anticipated  growth 
rate  and  other  factors  (such  as  market  interest  rates. 


subaoits  that  a  diacouBt  tale  of  at  Jeest 
9.3  pocnot  isappitytiate  ibr  use  in 
calculating  tbe  preaent  value  of  its 
6auie  tax  deductiow  lestthing  from  the 
amortization  described  above. 

•14.  Using  a  oorpoiata  tax  rate  of  35 
percent,  and  aasuning  a  discount  rate  of 
9J  percent,  the  {Keaesit  value  of  the  tax 
effect  of  the  iacraased  deductions 
alk]wrt)le  in  the  following  ten  years 
comes  to  $165.16.  Becnise  this  amount 
partially  oSmti  Ote  iBcreased  tax 
burden,  applying  Section  648  to  die 
specified  contract^  imposes  an 
increased  tax  burden  cm 
Providentmutual  eqaal  to  a  present 
value  of  $90.87  (i.e.,  S2S6.03  minus 
$165.16)  for  each  $10,000  of  net 
premiums. 

15.  Because  st^e  premium  taxes  are 
dedtKtible  when  computing  federal 
income  taxes,  Providentmutual  does  not ' 
incur  increraoital  income  tax  when  it 
passes  cfa  state  premium  taxes  to 
contract  owners.  In  contrast,  Cederal 
income  taxes  are  not  tax-de«iuctible 
when  computing  Providentmutual's 
federal  inccMne  taxes,  llierefbre,  to  offiset 
fiilly  the  impact  of  Sectimi  848. 
Providentmutual  must  impose  an 
additional  charge  that  would  make  it ' 
whole  not  only  for  the  $90.87  additional 
tax  burden  attributable  to  Section  848. 
but  also  for  the  tax  on  the  additional 
$90.87  itself.  This  additional  charge  can 
be  computed  by  dividing  $90.87  by  the 
complement  of  the  35  percent  federal 
corporate  income  taxe  rate  (i.e.,  65 
percent),  resulting  in  an  additional 
charge  of  $139.80  for  each  $10,000  of 
net  premimns,  or  1.40  percent  of  net 
premiums. 

16.  Tax  deductions  are  of  value  to 
Providentmutual  only  to  the  extent  that 
it  has  sufficient  gross  income  to  fully 
utilize  the  deductions.  Based  on  its 
prior  experience,  Providentmutual 


Providerumutual's  anticipated  long-term  growth 
rate,  the  risk  level  for  this  type  of  business  that  is 
acceptable  to  Providentmutaal,  iflflation  and 
availabie  inioimation  about  tin  rates  of  return 
obtained  by  other  insurance  companies)  to  set  a  rate 
of  return  on  capital  thai  equals  or  exceeds  this  rale 
of  growth.  (Of  these  other  factors,  market  interest 
rates,  the  acceptable  risk  lerel  and  the  inflation  rate 
receive  significantly  mora  weight  than  infonsaltoo 
about  the  rates  of  return  obtained  by  other 
insurance  companies.)  Providentmutual  represents 
that  these  are  appropriate  factors  for 
ProvicientiautMl  Ic  comider  In  detcnnining  its  cost 
of  capital. 

ProvidenUauiual  alae  look  iuo  acoount  the  lario 
of  surplus  to  assets  that  it  seeks  to  maimain. 
Providentmutual  represents  that  maintaining  the 
ratio  of  surplus  to  assets  is  critical  lo  maintiiinii^ 
a  competitive  rating  from  various  rating  agencies 
and  to  offering  competitively  priced  prodvas  (i.e., 
sufTicient  dividends  on  outstanding  contracts  and 
competitive  pricing  on  newly  offered  contracts). 
Consequently,  Providentmutoal  asserts  that  its 
surplus  must  paw  al  UaM  at  the  ntnc  iat«  a*  its 
assets. 


submits  that  it  can  leaaoo^ly  expect  to 
.  have  suffideot  taxable  int»nie  in  future 
years  to  utibza  ail  deferred  acqfuisition 
cost  deductions. 

17.  Providentmutual  submits  that  a 
charge  of  1.25  percent  of  fvemium 
payments  would  reimburse  it  for  the 
impact  of  Section  848  (as  fnurently 
written)  on  its  federal  tax  liabilities. 
Providentmutual  represents  that  a  1.25 
percent  charge  is  reasonably  related  to 
its  increased  tax  burden  under  Section 
848.  taking  into  account  the  benefit  to 
Providentmutual  of  the  amortization 
permitted  by  Section  848,  and  the  use 
by  Providentmutual  of  a  9.3  percent 
discount  rate  in  computing  the  future 
deductions  resulting  from  such 
amortization,  such  rate  being  the 
equivalent  of  Providentmutual's  cost  of 
capital. 

18.  Providentmutual  asserts  that  it 
would  have  to  increase  the  1.25  percent 
charge  if  future  changes  in,  or 
interpretations  of.  Section  848  or  any 
successor  (vovision  result  in  a  further 
increased  tax  burden  resulting  from  the 
receipt  of  premiimis.  Such  an  increase 
could  result  fttim  a  change  in  the 
corporate  tax  rate,  a  change  in  the  7.7 
percent  figure,  or  a  change  in  the 
amortization  period.  The  Contract  and 
any  future  contracts  issued  by 
Providentmutual  will  reserve  the  right 
to  increase  or  decrease  the  1.25  percent 
charge  in  response  to  future  changes  in. 
or  interpretations  of.  Section  848  or  any 
successor  provision  that  increase  or 
decrease  P^videntmutual's  tax  burden. 

Applicant's  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
provides,  in  relevant  part,  that  the 
Commission,  by  order  upon  application, 
may  exempt  any  person,  security  or 
transactitm  (or  any  class  or  classes  of 
persons,  seciuities  or  transactions)  fitjm 
provisions  of  the  1940  Act  or  any  rules 
thereunder,  if  and  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Applicants  request  an  order  of  the 
Commission  pursiiant  to  Section  6(c)  of 
the  1940  Act,  exempting  them  from  the 
provisions  of  Section  27(c)(2)  of  the 
1940  Act  and  Rule  6e-3(TMc)(4)(v) 
thereimder  to  the  extent  necessary  to 
permit  Applicants  to  deduct  from 
premium  payments  received  in 
connection  with  the  Contracts  and  any 
future  contracts  an  amount  that  is 
reasonable  in  relation  to 
Providentmutual's  increased  federal  tax 
burden  created  by  its  receipt  of  such 
premium  payments.  The  deduction 
would  not  be  treated  as  sales  load. 


A.  Belief  Fnm  Ptonskms  ofSeetioa 
27{cU2)  and  Rule  6e-3fT)(e)(4)(v) 

1.  Section  2(a)f35)  of  the  1940  Act 
defines  "sales  load"  as  the  difEerenoe 
between  the  price  of  a  security  ofiered 
to  the  pul^ic  and  that  portion  of  the 
proceeds  from  its  sale  which  is  received 
and  invested  or  held  for  investment  by 
the  issuer  (or  in  the  case  of  a  unit 
investment  trust,  by  the  depositor  or 
trustee),  less  any  portion  of  such 
difference  deducted  for  trustees's  or 
custodian's  fees,  insurance  premiums, 
issue  taxes,  or  administrative  expenses 
or  fees  which  are  lutt  properly 
chargeable  to  sales  or  promotional 
activities. 

2.  Section  27(c)(2)  of  the  1940  Act 
prohibits  a  registered  investment 
company  or  a  depositor  or  underwriter 
for  such  company  from  making  any 
deduction  from  purchase  payments 
made  under  periodic  payment  plan 
certificates  other  than  a  deduction  for 
sales  load.  Sections  27(a)  (1)  and 
27(h)(1)  of  the  1940  Act,  in  effect,  limit 
sales  loads  on  periodic  payment  plan 
certificates  to  9  percent  of  total 
payments. 

3.  Paragraph  (a)  of  Rule  6e-3(T) 
requires  that  a  separate  accoimt  (such  as 
the  Accoimt  or  any  future  accounts)  that 
issues  flexible  premium  variable  life 
insurance  contracts,  its  principal 
untierwriter  and  its  depositor,  comply 
with  all  provisions  of  the  1940  Act  and 
rules  thereunder  applicable  to  a 
registered  investment  company  issuing 
periodic  payment  plan  certificates. 

4.  Paragraph  (b)  of  Rule  6e-3(T) 
provides  numerous  limited  omditional 
exemptions  from  most  such  provisions 
and  rules  in  connetlion  with  the  offer, 
sale  and  administration  of  flexible 
premium  variable  life  insurance 
contrarts.  For  example,  among  other 
things.  Rule  6e-3(T)(b)(13)(iii)(E) 
provides  relief  from  Section  27(c)(2)  of 
the  1940  Act  to  the  extent  necessary  to 
permit  the  deduction  of  certain  chains 
other  than  sales  load,  including  "(tjbe 
deduction  of  premium  or  other  taxes 
imposed  by  any  state  or  other 
governmental  entity."  Applicants 
request  the  relief  fitjm  Section  27(cK2) 
sought  in  this  application  only  to 
preclude  the  possibility  that  a  charge 
related  to  the  increased  burden  resulting 
ftt)m  Section  848  of  the  Code  is  not 
covered  by  the  exemption  provided  by 
Rufe  6e-3(T)(b)(13)(iii)(E).  Applicants 
submit  that  the  public  policy  reasons 
underlying  Rule  6e-3(T)(b){13Miii)(E) 
provide  support  for  the  exemption  from 
Section  27(c)(2)  requested  herein,  hi  this 
regard,  Applicants  note  that  the 
Commission  previously  has  issued 
orders  granting  substantially  similar 
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relief  to  that  requested  by  Applicants, 
including  an  oider  to  Provi<tentmutual's 
corporate  parent  under  nearly  identical 
circumstances.' 

5.  Applicants  represent  that  the 
requested  exemption  is  necessary  if  they 
are  to  rely  on  Rule  6e-3(D(b){13)(i) 
imder  the  1940  Act,  which  provides 
critical  exemptions  from  SeK:tions 
27(a)(1)  and  27(h)(1)  thereof.  Applicants 
note  that  issu«s  and  their  affiliates  may 
rely  on  Rule  6e-3(T)(b)(13)(i)  only  if 
they  meet  its  alternative  limits  that 
apply  to  "sales  load,"  as  defined  in  rule 
6e-3(D(c)(4).  Rule  6e-3(T)(c)(4)  defines 
"sales  load"  during  a  contract  period  as 
the  excess  of  any  payments  made  during 
that  period  over  certain  specified 
charges  and  adjustments,  including  a 
deduction  for  and  approximately  equal 
to  state  premium  taxes.  Applicants 
represent  that  a  "tax  burden  charge" 
such  as  the  one  Providentmutual 
proposes  to  deduct  does  not  fall 
squarely  into  any  of  the  itemized 
categories  of  charges  or  adjustments. 
Applicants  note  that  a  literal  reading  of 
Rule  6e-3rT)(c)(4)  arguably  does  not 
exclude  such  a  "tax  burden  charge" 
from  sales  load. 

6.  Applicants  maintain,  however,  that 
there  is  no  public  policy  reason  why  a 
"tax  burden  charge"  designed  to  cover 
the  expense  of  federal  taxes  should  be 
treated  as  sales  load  or  otherwise  be 
subject  to  the  sales  load  limits  of  Rule 
6e-3(D.  Applicants  also  assert  that 
nothing  in  the  administrative  history  of 
Rule  6e-3(T)  (or,  for  that  matter,  in  the 
administrative  history  of  Rule  6e-2,  its 
predecessor  rule)  suggests  that  the 
Commission  intended  to  treat  tax 
charges  as  sales  load. 

7.  Applicants  assert  that  the  public 
policy  that  underlies  Rule  6e- 
3T(b)(13)(i),  like  that  which  underlies 
Sections  27(a)(1)  and  27(h)(1).  is  to 
prevent  excessive  sales  loads  from  being 
charged  in  connection  with  the  sale  of 
periodic  payment  plan  certificates. 
Applicants  submit  that  the  treatment  of 
a  "tax  burden  charge"  attributable  to  the 
receipt  of  purchase  payments  as  sales 
load  would  in  no  way  further  this 
legislative  purpose  because  such  a 
deduction  has  no  relation  to  the 
payment  of  sales  commissions  or  other 
distribution  expenses. 

8.  Applicants  assert  that  the  genesis  of 
Rule  6e-3T(c)(4)  supports  this  analysis, 
in  this  regard.  Applicants  note  that 
Section  2(a)(35)  of  the  1940  Act 
provides  a  scale  against  which  the 
percent  limits  of  Sections  27(a)(1)  and 
27(h)(1)  thereof  may  be  measured. 


'Provident  Mutual  Life  Insurance  Company, 
Investment  Company  Act  Release  Nos.  19552  (July 
1. 1993)  and  19519  (June  4. 1993). 


submit  that  the 
expenses  attribt 
bom  sales  load 
2(a)(35))  is  consj 
protection  of  int 
intended  by  the  j 
ofthe  1940  Act. 
Applicants  subr 
consistent  to  exc 


Applicants  subi  lit  that  the 
Commission's  ii  itent  in  adopting  Rule 
6e-3T(c)(4)  was  to  tailor  the  general 
terms  of  Sectio42(a)(35)  to  flexible 
premium  variab  e  Ufe  insurance 
contracts  in  ord  t,  among  other  things, 
to  Eadhtate  veri  ication  by  the 
Commission  of  i  ompliance  with  the 
sales  load  limits  set  forth  in  Rule  6e- 
3T(b)(13)(i).  Ap  (licants  submit  that 
Rule  6e-3T(c)(4  does  not  depart,  in 
principal,  from  i  Jection  2(a)(35),  and 
that  both  Sectioi  2(a)(35)  and  Rule  6e- 
3T(c)(4)  define  'jsales  load" 
derivatively.       I 

9.  Applicants  further  assert  that 
Section  2(a)(35)  fclearly  excludes  fit)m 
the  definition  of  "sales  load"  under  the 
1940  Act  deduclHons  from  purchase 
payments  for  "i^sue  taxes."  Applicants 

xclusion  of  charges  for 
table  to  federal  taxes 
is  defined  in  Section 
:ent  with  the 
)Stors  and  the  purposes 
•olicies  and  provisions 
\y  extension, 
lit,  it  is  equally 
lude  such  charges, 
including  the  "tAx  burden  charge" 
described  above]  from  the  definition  of 
"sales  load"  in  Rule  6e-3T(c)(4). 

10.  Applicants  submit  that  the 
reference  in  Section  2(a)(35)  to 
administrative  expenses  or  fees  that  are 
"not  properly  chargeable  to  sales  or 
promotional  activities"  suggests  that  the 
only  charges  or  deductions  intended  to 
fall  within  the  definition  of  "sales  load" 
are  those  that  are  properly  chargeable  to 
such  activities.  Qecause  the  proposed 
"tax  burden  chajge"  will  be  used  to  pay 
costs  attributablito  Providentmutual's 
federal  tax  liabilities,  and  such  costs  are 
not  properly  chargeable  to  sales  or 
promotional  actikrities.  Applicants  assert 
that  the  language  of  Section  2(a)(35)  is 
another  indication  that  not  treating  the 
proposed  "tax  birden  charge"  as  sales 
load  is  consistent  with  the  purposes 
intended  by  the  policies  and  provisions 
ofthe  1940  Act. 

11.  Applicants  state  that  the 
specification  of  <  nly  state  premium 
taxes  in  Rule  6e43T(c)(4)(v)  probably  is 
an  historical  accident,  related  to  the  fact 
that  the  Section  148  tax  burden 
attributable  to  thp  receipt  of  premiums 
did  not  exist  whf  n  Rule  6e-3T  was 

in  1984  and  amended 
in  1987.  Applica  its  note  that  nothing  in 
the  administratis  e  history  of  Rule  6e- 
3(T)  suggests  tha  the  exclusion  from  the 
sa  es  load"  of  deductions 

attributable  to  the 
amount  of  premi  im  payments  received 
was  tried  to  the  t  ^e  of  government 
entity  imposing  i  uch  taxes. 


12.  For  these  reasons,  Applicants 
assert  that  deducting  a  charge  from 
variable  life  insurance  contract 

Eremium  payments  for  an  insurer's  tax 
urdens  attributable  to  its  receipt  of 
such  payments  and  excluding  that 
charge  from  sales  load  is  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investora  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 
Applicants  submit  that  this  is  because 
such  a  charge  is  for  a  legitimate  expense 
of  the  insurer  and  is  not  designed  to 
cover  sales  and  distribution  expenses. 
Applicants  note  that,  in  adopting  Rule 
6e-3(T)  and  its  analog.  Rule  63-2. 
which  applies  to  schedule  premium 
variable  life  insurance  contracts,  tibe 
Commission  considered  similar 
deductions  for  tax  burdens  in  respect  of 
premium  taxes,  hi  each  case,  the 
Commission  permitted  deductions  for 
such  taxes  to  be  made  and  to  be  treated 
as  other  than  sales  load.  Applicants 
submit  that  the  propriety  of  a  charge  for 
an  insurer's  tax  burden  attributable  to 
premium  payments  received  is  the  same 
whether  such  burden  arises  imder  state 
or  federal  law. 

B.  Request  for  "Class  Relief 

1.  AppUcants  note  that  the  reUef 
sought  herein  applies  to  existing 
Accounts  as  well  as  to  future  accounts 
that  Providentmutual  may  establish  to 
support  flexible  premium  variable  life 
insurance  contracts.  Such  futiu^ 
accounts  may  be  established  as 
additional  investment  options  under 
previously  issued  contracts.  Such  future 
accounts  may  be  established  as 
additional  investment  options  under 
previously  issued  contracts  that  have  a 
"tax  burden  charge"  or  as  investment 
options  for  new  contracts  that  may  have 
a  "tax  burden  charee." 

2.  AppUcants  submit  that  because  the 
terms  of  any  exemption  sought  for  the 
future  accounts  to  permit  the  deduction 
of  a  "tax  burden  charge"  would  be 
substantially  identical  to  those  in  this 
application,  any  additional  requests  for 
exemptive  relief  for  the  future  accounts 
would  present  no  issues  under  the  1940 
Act  that  haVe  not  already  been 
addressed  in  this  application. 
Applicants  note,  however,  that  unless 
the  "class  relief  requested  herein  is 
granted,  Providentmutual  would  have  to 
request  and  obtain  exemptive  relief  for 
each  future  account  to  the  extent 
required.  For  the  reasons  set  forth 
below.  Applicants  assert  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  are  consistent 
with  the  protection  of  investors  and  the 
purposes  intended  by  the  policy  and 
provisions  of  the  1940  Act. 
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3.  AppUcants  submit  that  the 
requested  "class  reUef '  would  pnMnote 
competitiveness  in  the  variable  Ufe 
insurance  market  by  eliminating  the 
need  for  Providentmutual  to  file 
redundant  exemptive  appUcations, 
thereby  reducing  its  administrative 
expenses  and  maximizing  the  efficient 
use  of  its  resources.  AppUcants  submit 
that  the  delay  and  expense  involved  in 
having  repeatedly  to  seek  the  same 
exemptions  would  impair 
Providentmutual's  abiUty  to  effectively 
take  advantage  of  business  opportunities 
as  they  arise. 

4.  AppUcants  further  submit  that 
ownera  of  Contracts  and  future  contracts 
would  receive  no  benefit  or  additional 
protection  if  Providentmutual  were 
required  repeatedly  to  seek  Commission 
orders  with  respect  to  the  same  issues 
addressed  in  this  appUcation;  indeed, 
they  might  be  disadvantaged  as  a  result 
of  Providentmutual's  increased 
overhead  expenses. 

Conditions  for  Relief 

1.  AppUcants  agree  to  comply  with 
the  following  conditions  for  relief: 

a.  Providentmutual  will  monitor  the 
reasonableness  of  the  1 .25  percent 
charge. 

b.  TTie  registration  statement  for  the 
Contract  and  for  any  future  contracts 
under  which  the  1.25  percent  charge  is 
deducted  wiU  mclude:  (i)  disclosure  of 
the  charge;  (ii)  disclosure  explaining  the 
purpose  of  the  charge;  and  (iii)  a 
statement  that  the  charge  is  reasonable 

.  in  relation  to  Providentmutual's 
increased  tax  burden  as  a  result  of 
applying  Section  848  ofthe  Code. 

c.  Providentmutual  also  will  include 
an  exhibit  to  the  registration  statement 
for  the  Contract  and  for  any  other 
variable  Ufe  insurance  contract  Under 
which  the  1.25  percent  charge  is 
deducted  an  actuarial  opinion  as  to:  (i) 
the  reasonableness  of  the  charge  in 
relation  to  Providentmutual's  increased 
tax  burden  as  a  resuh  of  Section  848  of 
the  Code;  (ii)  the  reasonableness  of  the 
after  tax  rate  of  return  used  in 
calculating  the  charge;  and  (iii)  the 
appropriateness  ofthe  factors  taken  into 
account  by  Providentmutual  in 
determining  the  after  tax  rate  of  return. 

Conclusion 

Applicants  submit  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  bom  Section 
27(c)(2)  ofthe  1940  Act  and  Rule  6e- 
3(T)(c)(4)(v)  thereunder  to  permit  the 
dedugtion  of  1.25  percent  of  premium 
payments  imder  the  Contracts  and  any 
future  contracts  meet  the  standards  of 
Section  6(c)  of  the  1940  Act.  hi  this 
regard,  AppUcants  assert  that  granting 


the  requested  relief  would  be 
appropriate  in  the  pubUc  interest  and 
consistent  with  the  protection  of 
investore  and  the  purposes  fairly 
intended  by  the  poUcy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  die  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  R  McFarland,    • 

Deputy  Secretary. 
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Self-Regulatory  Organizations;  Notice 
Of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stodt  Exchange,  Inc. 
Relating  to  the  Listing  of  Ojstions  on 
the  Amex  Airline  Index 

December  12, 1994. 

Pursuant  to  Section  19(b)(1)  ofthe 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  December  7, 1994. 
the  American  Stock  Exchange,  hic. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  pubUshing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statemrat  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  trade 
options  on  The  Amex  Airline  Index 
(' Index"),  a  new  stock  index  developed 
by  the  Amex  based  on  airline  industry 
stocks  (or  ADRs  thereon)  whidi  are 
traded  on  the  Amex,  the  New  York 
Stock  Exchange,  hic.  ("NYSE"),  or  are 
national  market  system  ("Nasdaq/ 
NMS")  securities  traded  through 
Nasdaq.  In  addition,  the  Amex  proposes 
to  amend  Rule  901C.  Commentary  .01  to 
reflect  that  90%  of  the  hidex's 
numerical  index  value  wiU  be 
accounted  for  by  stocks  that  meet  the 
current  criteria  and  guideUnes  set  forth 
in  Rule  915.  The  text  ofthe  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  the  Amex.  and  at  the 
Commission. 


n.  Self-Regulatory  Organizatian's 
Statement  ofthe  Purpoae  of,  and 
Statutory  Basis  for,  tbm  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Section  (A),  (B),  and  (C)  below, 
ofthe  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  ofthe  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Amex  has  developed  a  new 
industry-specific  index  called  The 
Amex  Airline  Index,  based  entirely  on 
shares  of  widely-held  airline  industry 
stocks  or  American  Depository  Receipts 
("ADRs")  wluch  are  exchange  Usted  or 
are  Nasdaq/NMS  securities.'  It  is 
intended  that  the  Amex  list 
standardized  option  contracts  on  the 
newly  developed  Index.  The  Exchange 
is  filing  this  proposal  pursuant  to  Rule 
901C.  Commentary  .02,  which  provides 
for  the  commencement  of  trading  of 
options  on  the  Index  thirty  days  after 
the  filing  date,  i.e..  30  days  after 
December  7, 1994.  The  Exchange 
represents  that  the  proposal  satisfies  all 
the  criteria  set  forth  in  Commentary  .02 
to  Rule  901C  and  the  Commission's 
order  approving  that  rule  as  outlined 
below.2 

Eligibility  Standards  for  Index 
Components 

Pursuant  to  Commentary  .02  to  Amex 
Rule  901C.  the  Amex  represems  that  all 
of  the  component  securities  of  the  Index 
are  listed  on  the  NYSE  or  are  Nasdaq/ 
NMS  securities,  each  of  the  component 
securities  has  a  minimimi  market 
capitalization  of  at  least  $75  milUon,^ 
and  each  has  a  monthly  trading  volume 
of  at  least  one  milUon  shares  per  month 
over  each  of  the  six  months  preceding 
the  filing  of  this  proposal.  In  addition, 
all  ofthe  component  securities  in  the 
Index  have  standardized  options  traded 
on  them  and  thus  have  met  the  initial 
eligibility  criteria  for  standardized 
options  trading  set  forth  in  Amex  Rule 
915.  One  component  (USAir  Group) 


'  The  component  securitie*  of  the  Index  are  AMR 
Corp..  BrUish  Airways  PLC  (ADR).  Southwest 
Airlines;  UAL  Corporation.  Delta  Air  Lines  Inc  . 
KLM  Royai  Dutch  Ak,  Alaska  Airgroup  Inc.. 
Continental  Airlines  Inc.  (Class  B).  Northwest 
Airlines  Corporation,  and  USAir  Group 

'  See  Securities  Exchange  Act  Release  No.  341.'>7 
(June  3, 1994).  59  FR  30062  (June  10.  1994) 
("Generic  Index  App«n-al  Order"). 
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on  USAir  Group  will  eventually  ba 
delisted,  the  Index  would  ^11  aati^ 
the  ujleiia  set  fefft  inOnnBiuutiuy  .02 
to  Rule  SOlCiieanse  as  a  nsntt  of  each 
quarterly  RfbataDcii^  at  least  90%  of 
the  TiAuB  flf  the  index  and  at  least  bu% 
of  the  ttMal  mmter  Of  components  wiU 
meet  fte  standards  scft  fioith  in  Rule  915. 

As  a  leault  of  ttie  "etjuul  <lbllar- 
wei^^qg**  talciriatioR  nethodolpgy,* 
no  tmfividnal  cetnponent  lAuuk  in  the 
Index  represents  more  than  25%  of  the 
weight  of  the  index  fbUowing«icli 
quarterly  twhafamring.  AddkioD^y.  the 
top  ive  highest  weigtilBd  stodcs  tn  the 
Index  do  not  constitute  more  than  IM}% 
of  the  weight  of  the  Index.  Finally, 
because  &e  sole  ADR  oooipon«it  of  die 
Index  (British  Airways  PLQ  has 
standardized  options  tra^igg  oa  it.  ihg 
Index  also  satisfies  ike  criteria  that  no 
more  thui  20%  olthe  we^^  of  the 
Index  can  be  composed  of  BOB-optioBS 
eligible  foreign  securities  (iocluding 
AORs). 

Maintenance  of  the  Index 

The  Exchange  will  maintain  the  Index 
so  that  (1)  the  total  number  of 
component  securities  will  not  increase 
or  decrease  by  more  than  33'/3%  from 
the  number  of  componeiUs  in  &e 
proposed  Index  [i.e.,  10)  and  in  no  event 
win  the  Index  have  less  than  nine 
components:  (2)  component  stocks 
constituting  the  top  90%  of  the  Index  by 
weight,  roust  have  a  minimum  market 
capitalization  of  $75  million  and  the 
component  stocks  ctmstitating  the 
bottom  10%  of  the  Index,  by  weigfat, 
must  have  a  minimum  market 
capitalization  of  $50  milUon;  (3)  the 
monthly  trading  volume  of  each 
component  security  shall  be  at  least 
500.000  shares,  provided,  however,  that 
comppnents  accounting  in  aggregate  for 
no  more  than  10%  of  the  Index,  by 
weight,  shall  have  a  monthly  trading 
volume  of  at  least  400.000  shares;  and 
(4)  the  Index  shall  satisfy  the  criteria 
that  no  single  component  will  represent 
more  than  25%  of  the  weight  of  the 
Index  and  that  the  five  highest  weighted 
component  shall  represent  no  more  than 
60%  of  the  weight  of  the  Index,  as  of 
each  quarterly  rebalancing. 

The  Exchange  shall  not  open  for 
trading  any  additional  option  series 
should  the  Index  fail  to  satisfy  any  of 
the  maintenance  criteria  set  forth  above 
unless  such  ftilxue  is  determined  fay  the 


'  In  the  case  oT  AORc.  fltis  represents  market  value 
as  measured  by  total  world-wide  shares 
outstanding. 

'  Sep  discussion  of  Index  calculation,  tc/hi 
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determinatbea. 

Index  CatcHlatii 

^lite  Index  is  CBcnhlted  using  an 
"equal  dollar-weighting"  methodoAo^ 
desifMd  to«Mii£  Oat  Mdi  af  Ifae 
conyaaaat  sanaifttes  is  «mwBafli.id  la 
an  approximately  "equal"  dollar 
amount  in  the  Index.  Tlw  Eadaqge 
believes  that  thisknethod  of  calculation 
is  important  sinc^  even  among  the 
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in  l^ie  airline  industry 
ty  in  mai4c0t  Tahxe. 
the  stocks 
represent  many  of 
itafiaed  oompanes 

,  tiie  &ve  most 
companies  in  the 
itly  pepresent 
aftlae  aggregate 
iadex.  It  has  been 
dut  options 
d  indexes 
ly  Jew  caayenent 
ful  to  investors 
will  toid  to  represent 
nts  and  not  the 
broader  target  sector  that  the  index  is 
designed  to  repraSent. 

The  following  fe  a  description  of  how 
the  equal  dollar-weighting  calculation 
method  works.  A^  of  the  maricet  close 
onOctober  21, 1994,  a  portfolio  of 
airline  securities  was  established 
representing  an  iavestment  of  $10,'00e 
in  the  stock  (or  ApR)  (rounded  to  die 
nearest  whole  shire)  of  each  of  ^e 
companies  in  thejiadex.  The  valtie  of 
the  Index  equals  fhe  current  market 
vabw  (!>.,  based  on  U.S.  primary 
market  prioes)  of  the  sum  of  the 
assigned  number  pf  shares  of  each  of  the 
securities  in  Ae  Ikdex  portfolio  divided 
by  the  Index  divi  m.  The  index  divisor 
was  initially  dele  -mined  to  yield  the 
benchmark  value  of  200.00  at  the4:lose 
of  trading  on  OcUiber  21,  W94.  Each 
quarter  thereafter  following  the  close  of 
trading  on  the  ^i  rd  Friday  of  January. 
April,  July,  and  dctober,  the  Index 
portfolio  will  be  adjusted  by  changing 
the  niunber  of  wijole  shares  of  each 
component  security  so  that  each 
company  is  again  represented  in 
"equal"  dollar  ai«oimts.  The  Exchange 
has  chosen  to  rebalance  following  &e 
close  of  trading  oft  die  quarterly 
expiration  cyc^  because  it  allows  an 
option  contract  ta  be  held  for  up  to  three 
months  without  a  t^taoge  in  the  Index 
portfolio  while  atfthe  sante  time, 
maintaining  the  a  i^ual  dollar-weighting 
feature  of  die  Ind(  !k.  If  necessary,  a 
divisor  ad)ustmei  X  is  made  at  the 
rebalancing  to  em  ;ure  continuity  «f  the 
Index's  value.  Th  s  newly  adjusted 
portfolio  become]  the  basis  for  the 
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distrihartna.  lack  <yiit.  < 
split,  1    " 

reorganization,  aacajiitafizattan.  or 
sinilsa-eMat  wUh  ivtymUi  lo  Aa 

consolidation  of  an  issuer  of* 
component  aacarity.  if  the  atodL  or  ADR 
FBinaiair  in  4iw  index,  the  manber  of 
shares  of  that  secunty  m  tfae  imiliilia 
may  be  adfttsted.  to  the  sanest  wfanie 
shwe.  to  aiaintaiB  Aeceaapopant's 
rel8ti««  wei^  in  tin  bMfexat  tfae  level 
imnndiateiy  prior  tetisecaipoiate 
actiea.  in  the  event  of  a  stxtdn  or  ADR 
replacement,  the  overage  dollar  vaiae  «f 
the  remaining  portfolio  CDnyuteate  aniH 
be  calculated  and  that  amount  invested 
in  the  security  of  the  new  component, 
to  the  nearest  whole  share,  ki  aH  cases, 
the  divisor  will  be  adTusted,  if 
necessary,  te  ensure  fadex  ■cmrtitralty. 

The  Amex  will  calculate  and  maintBin 
the  Index,  and  pursuant  to  Exchai^ 
Rule  90lC(b)  may  at  any  time  or  from 
time  to  time  substitute  secorities.  or 
adjust  &ie  number  of  securities  included 
in  the  htdex  based  on  <inmgii^ 
condittORsialheeiiiineindastry  In  the 
event,  however,  that  flw  Exchange 
determines  to  incnease  Aie  number  iff 
Index  components  to  greater  than 
thirteen  or  to  reduce  the  vramber  of 
components  to  fewer  iBoam  nine,  the 
Exchange  will  submit  a  19b-4  filing  to 
the  Commission.  In  selecting  securities 
to  be  incltided  in  the  index,  the 
Exchange  will  be  guided  by  a  •number  of 
factors  including  maricet  value  of 
outstanding  shares,  trading  activity,  and 
adherence  to  Rule  901 C,  Conrmentaiy 
.02.  Similar  to  t>ther  stock  index  values 
published  by  ft*  Exdrange.  the  vakie  df 
the  Index  will  be  calculated 
continuously  and  disseminated  every  IS 
seconds  over  the  ConsctHdated  Tape 
Association's  Network  B. 

Expiration  and  Settlement 

The  proposed  options  on  the  Index 
are  Eiu-opean-style.s  and  cash-settled. 
Tbe  Exchange's  standard -option  trading 
hoiiTS  (9:30  a.m.  to  4:1-0  p.m.  Eastern 
Standard  Time)  will  aprply  to  Index 
options.  The  options  on  the  index  wiH 
expire  on  tiie  Saturday  following  the 
third  Friday  of  the  expiration  month 
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'  Enropean-style  options  may  only  tie  exercised 
during  a'apecifiadtJine<peTiad4imnedi«tel)'fn-i«»''t« 
expiration. 


("Expiration  Friday").  The  last  trading 
day  in  an  Index  option  series  will 
normally  be  the  second  to  last  business 
day  preceding  the  Saturday  following 
Expiration  Friday  (normally  a 
Thursday).  Trading  in  expiring  Index 
options  will  cease  at  the  close  of  trading 
on  the  last  trading  day. 

The  Exchange  plans  to  list  Index 
options  series  with  expirations  in  the 
three  near-term  calendar  months  and  in 
the  two  additional  calendar  months  in 
the  January  cycle.  In  addition,  longer 
term  option  series  having  up  to  thirty- 
six  months  to  expiration  may  be  traded. 
In  lieu  of  such  long-term  options  based 
on  the  full-value  of  the  Index,  the 
Exchange  may  instead  list  long-term, 
reduced-value  put  and  call  options 
based  on  one  tenth  (Vioth)  of  the  Index's 
full  value.  In  either  event,  the  interval 
between  expiration  months  for  either  a 
full-value  of  reduced-value  long-term 
Index  option  vtdll  not  be  less  than  six 
months.  The  trading  of  any  long-term 
Index  options  would  be  subject  to  the 
same  rules  which  govern  the  trading  of 
all  the  Exchange's  index  options, 
including  sales  practice  rules,  margin 
requirements,  and  floor  trading 
procedures.  Position  limits  on  reduced- 
value  long-term  Index  options  will  be 
equivalent  to  the  position  limits  for 
regular  (full-value)  Index  options  and 
would  be  aggregated  with  such  options. 
For  example,  if  the  position  limit  for  the 
full-value  options  on  the  Index  is  10,500 
contracts  on  the  same  side  of  the 
market,  then  the  position  limit  for  the 
reduced-value  options  will  be  105,000 
contracts  on  the  same  side  of  the  market 
and  positions  in  reduced-value  Index 
options  vdll  be  aggregated  with 
positions  in  full-value  Index  options. 

The  exercise  settlement  value  for  all 
of  the  expiring  Index  options  will  be 
calculated  based  upon  the  primary 
exchange  regular  way  opening  sale 
prices  for  the  component  securities.  In 
the  case  of  Nasdaq/NMS  securities,  the 
first  reported  sale  price  will  be  used.  If 
any  component  security  does  not  open 
for  trading  on  its  primary  market  on  the 
last  day  before  expiration,  then  the  prior 
day's  last  sale  price  will  be  used  in  the 
exercise  settlement  value  calculation. 

Exchange  Rules  Applicable  to  Stock 
Index  Options 

Amex  Rules  900C  through  980C  will 
apply  to  the  trading  of  option  contracts 
based  on  the  Index.  These  rules  cover 
issues  such  as  surveillance,  exercise 
prices,  and  position  limits.  Surveillance 
procedures  currently  used  to  monitor 
trading  in  each  of  the  Exchange's  other 
index  options  will  also  be  us^  to 
monitor  trading  in  options  on  the  Index. 
The  Index  is  deemed  to  be  a  Stock  Index 


Option  under  Rule  eoiQa)  and  a  Stock 
Index  Industry  Group  under  Rule 
900C(b)(l).  With  respect  to  Rule 
903C(b),  the  Exchange  proposes  to  list 
near-the-money  (i.e.,  strike  prices 
within  ten  points  above  or  below  the 
current  Index  value)  option  series  on  the 
Index  at  2V2  intervals  only  when  the 
value  of  the  hidex  is  below  200  points. 
In  addition,  the  Exchange  expects  that 
the  review  required  by  Rule  904C(c)  will 
resuh  in  a  position  limit  of  10,500 
contracts  with  respect  to  options  on  this 
Index. 

The  Amex  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5) « in  particular  in  that  it  will 
permit  trading  in  options  based  on  the 
Amex  Airline  Index  pursuant  to  rules 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  seciuities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fmm 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  complies  with  the  standards  set 
forth  in  the  Generic  Index  Approval 
Order,  it  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act. 
Pursuant  to  the  Generic  Index  Approval 
Order,'  the  Exchange  may  not  list  Amex 
Airline  Index  options  for  trading  prior 
to  30  days  after  December  7, 1994.  the 
date  the  proposed  rule  change  was  filed 
with  the  Commission.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  the  rule  change 
if  it  appears  to  the  Commission  that 
such  action  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 


of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  the  Act 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N  \V  , 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
•  communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N  W  . 
Washington,  D.C.  20549  All 
submissions  should  refer  to  File  No 
SR-Amex-94-54  and  should  be 
submitted  by  January  9, 1995 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  * 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-31039  Filed  12-16-94,  8:45  am| 
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[Release  No.  34-35079;  HI*  No.  SfMMSRB- 
94-13] 

Self-Reguiatory  Organizations; 
Municipal  Securitias  Rulemaking 
Board;  Order  Approving  a  Proposed 
Rule  Change  Relating  to  Depository 
Eligibility  of  New  Issue  Municipal 
Securities 

December  9, 1994. 

On  August  17, 1994,  the  Municipal 
Securities  Rulemaking  Board  ("MSRB") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
MSRB-94-13)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposal 
was  pubhshed  on  September  6. 1994,  in 
the  Federal  Register  to  solicit  comments 
on  the  proposed  rule  change. ^  Eleven 
comment  letters  were  received.  ^  For 


•15U.S.C§78f(b)(5)(1988). 
'See  supra  note  2. 


■  17  CFR  20O.3O-3(aMl2J  (1993). 
'15U.S.C78s(b)(:,,1988). 

'Securities  Exchange  Act  Release  No  34607 
(August  26.  1994),  59  FR  46075 

'  Ten  of  the  comment  letters  were  received  bv  the 
MSRB  prior  to  publication  of  the  notice.  Letters 
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reasoBS  digcMMBd  below,  tke 
Commissifm  is  approvutg  Uw  jMopoasd 
rule,  change. 

I.  Description 

The  proposed  rule  cbaage  amends 
MSRB  Rule  C-04  to  require  generally 
that  dealers  acquiring  new  issue 
munidpal  securities  apply  for 
depository  eligibility,  llus  amendment 
is  designed  to  {adlitate  the  movement  of 
municipal  seciui ties  to  a  tbiee  business 
day  rT+3n  settlement  time  frame.* 
Because  interdealer  and  institutional 
customer  transactions  are  settled  on  a 
delivery  vs.  payment  or  leceipt  vs. 
payment  ("DVP/RVP")  basis,  it  is 
critical  that  the  delivery  of  securities  be 
made  in  a  timely  manner  on  the 
settlmnent  date.  The  physical  delivery 
of  securities  certificates,  however,  is 
relatively  time-consuming  and 


from  Gregory?  Vitt.  Vice  Presidmit.  Cashier 
DepniHwnt.  A.G.  fidwanis  k  Son.  Inc.  to  luditli 
A.  Somemilk.  MSiB  (May  1 .  Mflt)  (' A.C.  Bdwmk 
letter"):  Walter  t-  Raewi^  PiwktaM.Tbe  Caahien' 
Association  of  Wall  5tiMt.  lac..(o|«dkth 
Somerville.  MSRB  OuneS,  T9M1  C'Cashiett letter"); 
lolin  |.  Flyan,  Senior  Vice  PnaMent.  F1«et 
Securities,  ta  fadtft  SoanniHe.  UaifaRii  Piactica 
SpecUlist  ("SpecialiM").  MSRB  Onae  2S.  19M) 
('Fleet  letter"):  Edward  C  Brisotti.  Vice  President. 
Operatieaa  Ohriaion.  OoMniaB.  SwAa  a  Co..  to 
Judith  SaaaKviUe.  Specialist  MSRB  Oiay  IS,  19»4) 
("Goldman  letter"):  jiil  M.  Considine,  President. 
New  York  Clearing  House,  to  )udith  Somerville, 
Specialist.  MSRB  (May  27.  lW4)rNTCH  letter"): 
George  Brakatselos,  Vice  President.  Public 
Sacuritias  Association,  to  )udith  .Somarvilie, 
Specialist.  MSRB  [July  5, 1994)  ("PSA  letter"): 
Bruce  1.  Vernon.  President,  ami  Thomas  Saigant, 
Vice  President.  The  Regional  Municipal  Operations 
Association,  to  )udith  Somerville,  MSRB  (May  23, 
19W.  aiiH  ^lyiairtM  23.  nM)  rSMOA  totlers"): 
Marc  E.  I^ackritz.  President,  Securities  Industry 
Association,  to  |udith  Somerville.  Uniform  Practice 
Specialist,  MSRB  {f>um  W,  ISM)  {"SIA  letter"): 
Duane  H.  TliieaM,  Traasurer.  Summers  A  Cooxpany. 
Inc.  to  )u4Mi  SemerviDe.  SpecisHft.  MSRB  (May 
20,  IIM)  rSMonMR  laaar):  and  NiolialB*  M. 
Ricciinii.  MmmmM  1"iii  riiaiiliai.  OaM  tHttar 
Discover  and  Col.  Caaa  IVitiar  RayMWa.  Ik.,  to 
ludith  SomerviTle.  Specialist.  h^RB  (May  77. 1994) 
("Dean  Witter  letter"). 

♦On  October  6.  1993.  the  Commission  adopted 
Rule  lSc6-l  under  the  Act  which  establishes  three 
businMsdafsatar  (he  trade  date  ('T^ri  iastead 
of  Bwt  Miiiiii  days  CT^-SI  asHtosandari 
settlemeot  timaframe  for  ntost  hrnkrr  diwlai 
transactions.  The  rule 4>ecomes  efitctiva  )une  7, 
1995.  Sacuritias  Exchaqge  Act  Reieaae  TCos.  33023 
(October  «.  tetS).  M  nt  Saaat  «fid  M*52 
(November  «.  MM).  SB  FRS«137  AMwagh 
municiftaiaaouiliaswacaaot  inciu dad  within  ibe 
scqpeof  Rate  15cft-l,  the  Cowunission  did  request 
tha*  MSBB  pnmrfe  a  plan  Ibr  impilamenting  T*-3 
'  I  lito  aiuMici^  aacMckiea  toarkot  tn 
■RBaatanMMri  to  AeCatoialaMMi  its 
Bepoii  irfUm  Mmjapol  SectmHim  Uvhmaking 
Board  on  TO  Seirhnwnt/or  the  Municipal 
SecuntietMariMrMoirfi  17.  T994M"Tf3TleponT. 
The  T'f 3  Report  detailed  changes  in  npsrslionol 
practices  and  regulatory  leiiDnB&atwaikenaaded 
in  the  municipal  sacuritiaa wiarliat  <■  a  T+3 
enviroMMML  Tka  7*3  Aipa«  i"mwftii  iba  Mad  to 
increase  the  number  iifaaiilliMtoida  diipailiui.t 
eligible  ia  order  to  minimiae  the  lua  af  phyaicsl 
securities  casHlicstes  to  settle  ialaidealer«nd 
ifiatitutional  customer  transactions. 


inefEksent  as  compared  to  book^entxy 
delivery  diroi^  asecurities  doposltoiy. 
A  shortened  setd^aent  c])cle  will 
provide  dealecs,  injstitutional  customen. 
and  their  dealing  figenis  with  less  time 
to  deal  wida  the  pi|)oessing 
reqfiirei— nts  and  Inevitable  praUents 
that  arise  ia  ooimeption  with 
transportation,  deltvay,  andaoceptance 
of  pkysical  securities  oertificates. 

MSRB  Roles  G-l2(D(ii}  aadG- 
15(d)(iii)  require  essentially  all 
interdealer  and  in^itutional  custom^ 
transactions  be  settled  by  book-entry 
when  the  aecuxitiek  involved  in  tfae 
transactioBS  are  listed  as  eligibVe  for 
deposit  in  a  depository.  The  pvopoaed 
rule  chai^  &<^it«tes  book-entry 
settlement  of  transections  in  municipal 
securities  by  requiring,  with  limited 
exceptioDS,  thai  dqalers  that  aoquire 
new  issue  immiin<Bl  securities  apply  for 
depository  etig^ilft}.'. 

Under  die  propoised  rule  choige, 
brokers,  dealers,  aftd  municipal 
securities  dealers  are  required  to  apply 
for  depository  eiig^lity  within  one 
business  day  of  thiil  date  of  sale  of  a  new 
issue  ■MHUt^pal  sepidty.^  Hie  proposed 
rule  change  eKemots  (1)  issues  not 
meeting  the  eligibf  ity  criteria  of  all 
depositories  that  accept  municipal 
securities  for  depoKit  and  (2)  issues 
maturing  in  sixty  days  or  less.  The 
proposed  mle  change  also  provides  an 
exemption  until  ^ly  1, 1996,  for  issues 
under  $1  million  iii  par  value. 

MSRB  has  asked  that  the  pn^josed 
rule  change  beoonie  elective  sixty  days 
from  the  date  of  adproval.  Thereine,  tiw 
proposed  nde  diai  tge  will  be  efCiotive 
on  February  7.  ig<  S. 

ILGonoMUte 

In  March  1994,  MSRB  requested 
comment  on  a  drait  of  the  amendment 
to  Rule  C-34  ftWft  Amendment").  Tlie 
Draft  Amendment  included  exemptioRs 
for  issues  not  meeting  tiie  criteria  set  by 
depositories  for  ellgi&lity  and  fm*  new 
issues  under  $1  m  Uion  in  par  value. 
MSRB  raceived  ek  ven  oonuaent  letters 
in  response  to  the  draft  amendments.^ 
The  cofiosKnts  generally  supported  tbe 
MSRfi's  proposal.  Five  commenters  fett 
that  the  fNraposed  fale  chu^  ooidd 
facilitate  T4-3  aettl  BMOt.'  Two 
coRwientocs  noted  that  settlemeMt 
through  a  depositc  ry  «was  more  efEdent 
and  providad  grea^  cost  savings  Am 


*<^oampetiiliMaly  s^  issaea.  the  «lMa«f  aseawl 
from  the  issuer  isT-ntTsiiaredti>e<fate  of  sale,  far 
negotiated  issues,  the  d^te  of  execution  of  the 
contisct  ft)  fFurchase  tha  securities  from  the  issuer 
is  I  iiiidaiaaihc  date  of  saie. 
•Comment  letters  areiset  forth  supra  note X 
7  Dean  Witter  letter.  Cesiums  lettac,  tiXCH  laitoc 
PSA  letter,  and  SIA  letti  r. 


settieaeent  with  physioal  CMtifioatas.* 
Some  commenteis, hantevm,  iinipiiilail 
modifications  to  &»  daft  HDendmeBts. 
In  response  to  these  oonanaBls,  liw 
MSRB  amended  tlieirprapasal  prior  to 
filing  the  proposed  xvia  tfaage  with  ^e 
Commission.* 

A.  Exemption  lMaafa]yl,  1096,  for 
Issues  UxtderSl  MtUioa  ia  Par  Vulue 


Tht  Draft  AafeadHKOt  iaduded 
exempti've  Iringiiap  farissnes  underSl 
millioD  HI  par  valoc^^  Nine  oommeiKtors 
urged  tl»  Ml^tS  to  iaciode  issaes  rnder 
$1  jniibon  in  per  value  watfaia  die  scope 
of  die  rule  withansi  citing  dw  need  for 
increased  settlemeot  «jficaeacies  oBared 
by  book-entry  whan  T43  becomes 
effective.  >  I  Two  oonmenleTS  noted  that 
uttimately  all  issoes  should  be  Hiduded 
withm  tiic  scope  (rf  tbe  nde  btft 
suggested  a  temporay  ewntiption  for 
small  tssoes  beca<«e  of  dieir  belief  dnrt 
some  wderwriters  of  small  issoes  may 
need  tkne  to  adjust  theiT  procedures  for 
book-wittydistribution."  Only  das 
Summers  letta'  stated  diet  a  peiinanuut 
exemption  for  small  issnra  should  be 
incleded.  In  response  to  diese 
comments,  the  MSiS  amended  its 
proposal  prior  to  filing  widi  die 
Connnisston  to  include  issoes  under  $1 
million  in  par  value  but  to  provide  a 
temporary  exemption  for  sadh  issues 
until  July  1,1996." 

B.  Other  Suggested  Exen^itioas 

The  StHnmers  letter  suggested 
exempting  ra«Mapal  leases  municipal 
notes,  and  nMBUcipal  bonds  sold  to 
nondepository  participants.  The  MSRB 
rejected  this  soggesdon,  staging  that  it 
was  not  awam  of  any  reason  that  these 
types  of  securities  should  be  treated 
differently  than  odter  municipal 
securides. 

III.  Discussion 

The  Gommissioa  frads  that  the 
proposed  nde  change  is  consistent  with 
the  VBi^Heinenlls  of  tte  AxU  vnd  the 


"CashienlaaarandCeMBian  kmer. 

*The  MSSB-ameadadtiw  paapoaadmUe  (o 
require  that  die  appticetwalaa  tkyaaitMy  kemade 
within  one  business  day  of  the  date  o{  sale  of  tiw 
issue  instead  of  ten  days  prior  to  closing.  The  MSRB 
also  added  tlM  eKanptian  for  tsauee4natariiC4a 
sixty  days  or  less. 

'"This  exemption  was  included  because  some 
dealers  teHavad  piqrsicsl  sanienKfits  Aaold  be 
permissiUe  isr  saial  issuas  wHb  liBiited 
distribution. 

"  A.G.  Edwards  letter.  Cashiers  letter.  Dean 
Witter  lattor.naet  iflHar.GeMman  letter.  NTCH 
lettot.PSAtaeat.SMaAlaaan.M<SA1aitor 

>  2  Daan  «yiltor  and  <NyCH  ieitns. 

* '  Four  oommantoi*  aagmaatod  that  a  redoctiBR  in 
depository  application  JsesswotfUljsduce  the  iwad 
for  an  exemption  for  small  issues.  AX:.  Edward* 
letwc  KMOn  toUers.  Stmnvrs  lettoi,  vira  Wt^H 
leOar 


rules  and  regidations  theteimder  and 
particularly  with  the  requirements  of 
Section  15B(b)(2)(C)."  Section 
15B(bK2)(C)  requires  dial  dae  rules  of 
the  MSRB  be  designed  to  foster 
cooperation  and  coordination  with, 
persons  engaged  in  regulating,  cfearing, 
settling,  and  facilitating  transactions  in 
municipal  securities.  TTie  proposed  rule 
change  meets  this  requirement  by 
creating  a  more  efficient,  safe,  and 
cohesive  environment  feir  the  transfer  of 
mimicipal  securities. 

By  requiring  dealers  acquiring  new 
issue  municipal  securities  to  apply  £ar 
depository  eligibility,  the  proposal  will 
help  to  ensure  diat  the  great  majority  of 
new  issue  municipal  securities  are  made 
depository  eli^le.  As  a  result,  the 
number  of  interdealer  and  institutional 
customer  transactions  that  must  be 
settled  by  book-entry  imder  MSRB  Rules 
G-12tf)fii)  and  G-15(d)(iiiT  should 
increase  greatly.  By  increasing  the 
number  of  book-entry  settlements  and 
by  limiting  the  niunber  of  physical 
deliveries  that  occur,  the  rule  will 
enhance  the  efficiency  of  the  clearance 
and  settlement  of  mimicipal  securities. 
As  a  consequence,  a  safer  environment 
in  which  to  facilitate  transactions  in 
municipal  securities  will  exist.  The 
proposed  nde  change  also  fecihtates  the 
conversion  to  T+3  settlement  of 
municipal  securities  and  thus  promotes 
cooperation  and  coordination  with 
persons  engaged  in  regulatrng,  clearing, 
and  settling  municipal  securities. 

The  Commission  believes  that  the 
limited  exemption  fbt  issues  tmder  $1 
million  in  par  value  adequately 
addresses  die  concerns  of  the 
commenters.  The  PSA  noted  that  almost 
20%  of  the  new  issues  in  1992  would 
have  been  eligible  Cot  the  small  issue 
exemption.  The  Commission  believes 
that  it  is  important  that  the  vast  majority 
of  securities  be  made  depository 
eligible.  There  are  concerns,  however, 
that  imderwriters  of  smaller  issues  may 
not  be  prepared  for  book-enCrp 
distribution.  The  Commission  believes 
d»at  the  temporary  exemption  wiR  give 
underwriters  of  smaller  issues  an 
opportunity  to  adapt  to-  book-entry 
distribution  while  establishing  a 
definite  date  \»y  which  saaaUer  issues 
must  be  made  depository  eligible. 

The  Commission  also  agrees-  with  die 
MSBB's  detexminatkui  not  to  exempt 
municipal  leaaeSr  "mniripal  notes,  and 
municipal  bends  sold  tOBondepoaitory 
participants.  The  Coau&issioik  beUeves 
that  every  eQcat  should  be  made  t« 
make  as  maay  types  of  munic^tal 
securities  depositoiy  eli^bls  as 
practicable. 


>«is  V-S.C.  7a»-«M(2)tQ(»as). 


IV.  Conclusion 

Or  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  die  requirements  of  the 
Act  and  particularly  with  Section 
15B(b)(2)(C)  of  die  Act  and  the  rules  and 
regulations  thereimder. 

It  is  therefore  ordered^  pursaunt  to 
Section  19(b)f2)  of  die  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
MSRB-94-13)  be,  and  hereby  is. 
approved  and  will  become  effective 
February  7, 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  deisgated 
authority.'* 

Margaret  fk  McFartand. 

Deputy  Secretary. 

|FR  Doc.  94-31040  Filed  l^-16-9*;  8-.43amJ 
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Seir-Regutatory  Organizations;  Notice 
of  Fning  of  Proposed  Rule  Change  by 
the  Philadefphia  Stock  Exchange,  Inc.. 
Relating  ti>  its  Role  229  Governing 
Execution  of  PACE  Orders 

December  12, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b}(l),  noUce  is 
hereby  given  that  on  December  1, 1994, 
the  Philadelphia  Stock  Exchange,  tec. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  ttems  I,  H  and  Hi 
below,  which  Hems  have  been  pr^tared 
by  the  self-regulatxj.'y  organization.  On 
December  12, 1994,  the  Exchange  filed 
with  tfae  Commission  Amendment  No.  1 
to  the  proposed  rule  change.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regolatory  Orgmizatian's 
Statement  of  the  Terms  of  r  ' 
the  Proposed  RirieChange 

The  Phfladlalphia  Stock  Exchange. 
Inc.,  puisaant  to  Rule  19b-4  of  the  Act, 
proposes  to  amend  the  Suppleroentwy 
Material  section  to  its  Rule  229 
respectii^  the  Pldladelphia  Stock 
Ewiiange  A  vtamated  Conununaeatian 
and  Execution  System  CTACE").  The 
taxt  of  the  proposed  nde  change  is  as 
iollQws  bew  text  is  italicized;  deleted 
text  is  bracketed  Ic 


of 


"i  17  CFR  200.3e-3M|12)  USS44. 
>  See  letter  bom  WilUam  W  Uckti 


ata^Vk 


President  and  Generar  Counsel.  Phlx,  to  Glen 
Barreniine.  Saniar  Counsel,  SEC  diMadiQaeaaiaer 
12, 1994  Amendment  No.  1  made  certain  clarifying 
changes  to  the  proposed  rule  change 


Rule  229 

•  •  *  Supplementary  Material 

•  *  •  Execution  of  Maricet  Orders 
.05     Subject  to  Supplementary 

Material  Section  .07,  all  round-fcjt 
market  orders  up  to  500  shares  and  PRL 
market  orders  up  to  599  shares  ^  will  be 
(executed  automatically  upon  entry  into 
the  system;  provided,  however,]  stopped 
at  the  PACE  Quote  »  of  the  time  of  entry 
into  the  system  ("Stop  Price")  and  be 
sut^ect  to  a  delay  of  up  to  15  seconds 
from  being  executed  in  order  to  receive 
an  opportunity  for  price  improvement.  If 
such  market  order  is  not  executed 
within  the  15  second  window,  the  order 
will  be  automatically  executed  at  the 
Stop  Price.  If  the  PACE  Quote  at  the 
time  of  order  entry  into  the  system^ 
reflects  a  1/8  point  spread  between,  the 
best  bid  and  o^fer,  that  on^  will  be 
executed  immediately  witboat  the  IS 
second  delay.  Subject  to  these 
procedures,  the  specialist  may 
voluntarily  agree  to  execute  round-lot 
[and  PRLJ  market  orders  of  a  size  greater 
than  500  shares  and  PRL  market  orders 
of  a  size  greater  than  599  shares 
[autamaticallyl  upon  eniry  into  the 
system. 

.07(a)     Member  organizations  which 
enter  market  orders  (round-lots  up  to 
500  shares  and  PRL's  up  to  599  shares) 
after  the  opening  may  elect  to  have  such 
orders  exectrted  (i)  lautomaticatUy  on  the 
PACE  Quote]  in  accordance  with  the 
ftrocedures  set  forth  in  Supplemeniaiy 
Material  Section  .05  or,  (ii)  if  such 
execution  price  would  be  outside  the 
New  York  market  high-low  range  for  the 
day  manually  at  or  within  the  New  York 
market  high-low  range  of  the  day 

n.  Self-Regulatory  Ofgaoizadon^s 
Statement  of  the  Purpose  q£,  and 
Statutory  Basis  for,  the  Profosed  Rule 
Change 

hi  its  filing  with  the  Comamssion.  the 
self- regulatory  organiaation  inclitded 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  exanaiaed  at 
the  places  specified  in  ke»  IV  below ' 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below ,^  of  the  most 
significant  aspects  of  such  statements. 


'  The  tatm.  "PSL"  maaBs  a  combiaad  coand-bM 
and  odd-lot  order  See  Phix  Rulk  229 

'The  term  "Pace  Quota"  maanatfaa  baarhid^hA 
quote  among  the-  .American,  Brmiii  Qnaiwaatik 
Chisago.  New  Yorii.  Pacific,  oc  Phiteitelyhia  ittmh 
exchaogaa.  or  tiie  tatemwdtat  Ttodini  ^^amml 
Computar  Assisted Eaacaliom  *i]ntiTii  ^lala.  aa 
appropriate.  SwPhlx  Rwle  229. 


Federal  Ranter  /  Vok  5(L  Nrv  tAi 


I   \A 


rMmr  t'i«t 


in» 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  provide  for  an  enhancement 
to  PACE  by  providing  Phlx  specialists 
the  opportunity  to  effect  price 
improvement  for  market  orders  in 
seciuities  sent  through  PACE  when  the 
spread  between  the  PACE  Quote,  which 
reflects  the  consolidated  national  best 
bid  and  offer,  exceeds  Va  point  in  any 
PACE  eligible  security.  The  proposed 
rule  change  provides  for  an  automatic 
stop  of  such  orders  and  a  fifteen  second 
execution  delay,  allowing  a  Phbc 
specialist  to  manually  provide  for  price 
improvement  equal  to  or  better  than  the 
stock  price.*  Specifically,  all  round-lot 
market  orders  of  up  to  500  shares  and 
all  combined  round-lot  and  odd-lot 
orders  of  up  to  599  shares  will  be 
stopped  at  the  PACE  Quote  at  the  time 
of  entry  into  PACE  (stopped  at  the  best 
bid  for  sell  orders;  at  the  best  ask  for  buy 
orders)  and  shall  be  subject  to  a  delay 
of  up  to  fifteen  seconds  from  being 
executed  in  order  to  provide  an 
opportunity  for  price  improvement  by 
the  Phlx  speciaUst.  If  a  particular  market 
order  is  not  executed  within  fifteen 
seconds,  the  order  will  be  automatically 
executed  by  the  system  at  the  stop  price. 
If  the  PACE  Quote  at  the  time  of  order 
entry  reflects  a  spread  between  the  best 
bid  and  offer  of  Vb  point.  PACE  market 
orders  shall  be  system  executed 
immediately. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Securities  Exchange 
Act  of  1934  in  general  and  Section 
6(b)(5)  in  particular  in  that  it  is  designed 
to  foster  cooperation  and  coordination 
with  persons  engaged  in  facilitating 
transactions  in  securities  and  to  protect 
investors  and  the  public  interest. 
Additionally,  the  proposed  system 
enhancement  and  rule  change  are 
consistent  with  the  mandate  of  Section 
llA(a)(l)(C){iv)  of  the  Act  respecting 
"(tlhe  practicability  of  brokers  executing 
investors'  orders  in  the  best  market." 


♦  Accordingly  to  the  Phlx.  the  proposed  rule 
change  does  not  apply  to  limit  orders,  including 
marketable  limit  orders,  because  such  orders  are 
•xecuted  manually  and,  therefore,  already  have  an 
opponunity  for  price  improvement.  Telephone 
conversation  between  William  W  Uchimoto,  Vice 
President  and  General  Counsel.  Phlx.  and  Glen 
Barrentine.  Senior  Counsel,  SEC,  on  December  9 
1994 
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B.  Self-RegulaU  ry  Organization's 
Statement  on  B  irden  on  Competition 


does  not  believe  that 
change  will  impose 
burden  on 


The  Exchang  i 
the  proposed  nj  le 
any  inapproprii  te 
competition. 

C.  Self-Regulati  ry  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Partitipants  or  Others 


The  Exchang( 
nor  received  w^tten 
proposed  rule 


has  neither  solicited 
comments  on  the 
(Aange. 


m.  Date  of  Effectiveness 
Proposed  Rule 
Commission  Aiiion 


of  the 
^ange  and  Timing  for 


Within  35  da  s  of  the  pubUcation  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  mt  y  designate  up  to  90 
days  of  such  da  e  if  it  finds  such  longer 
period  to  be  apj  ropriate  and  publishes 
its  reasons  for  S(  •  finding  or  (ii)  as  to 
which  the  self-r  igulatory  organization 
consents,  the  C<  mmission  will: 

(A)  By  Order  i  ipprove  the  proposed 
rule  change,  or 

(B)  Institute  p  roceedings  to  determine 
whether  the  pro  )osed  rule  change 
should  be  disap  )roved. 

IV.  Solicitation  if  Comments 

Interested  pet  ;ons  are  invited  to 
submit  written  <  ata,  views  and 
arguments  cono  sming  the  foregoing. 


Persons  making  written  submissions 
should  file  six  c  )pies  thereof  with  the 
Secretary-,  Secui  ities  and  Exchange 
Commission.  45 )  Fifth  Street.  N.W.. 
Washington.  D.(  1.  20549.  Copies  of  the 
submission,  all  Subsequent 
amendments,  all  written  statements 
with  respect  to  me  proposed  rule 
change  that  are  Bled  with  the 
Commission,  aim  all  written 
commimicationi  relating  to  the 
proposed  rule  clange  between  the 
Commission  ana  any  person,  other  than 
those  that  may  ob  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  I  LS.C.  552.  will  be 
available  for  ins  )ection  and  copy  at  the 
Commission's  P  iblic  Reference  Section. 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  o  such  filing  will  also  be 
available  for  ins|)ection  and  copying  at 
the  principal  ofl  ce  of  the  Phlx.  All 
submissions  sha  iild  refer  to  File  No. 
SR-Phbc-94-5«  md  should  be 
submitted  by  Jai  uary  9. 1995. 


UMI 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc  94-31103  Filed  12-16-94;  8:45  ami 

BILLING  CODE  a01»-0t-M 


DEPARTMENT  OF  STATE 
(Public  Notice  2132] 

Renewal  of  the  Overseas  Schools 
Advisory  Council 

The  Department  of  State  is  renewing 
the  Overseas  Schools  Advisory  Council 
to  provide  a  formal  channel  for  regular 
consultation  and  advice  fit)m  U.S. 
corporations  and  foundations  regarding 
American-sponsored  overseas  schools. 
The  Under  Secretary  for  Management 
has  determined  that  the  committee  is 
necessary  and  in  the  public  interest. 

Members  of  the  committee  will  be 
appointed  by  the  Assistant  Secretary  for 
Administration.  The  Committee  will 
follow  the  procedures  prescribed  by  the 
Federal  Adyisory  Committee  Act 
(FACA).  Meetings  will  be  open  to  the 
public  unless  a  determination  is  made 
in  accordance  with  the  FACA  Section 
10(d),  5  U.S.C.  552(b)  (1)  and  (4)  that  a 
meeting  or  a  portion  of  the  meeting 
should  be  closed  to  the  public.  Notice 
of  each  meeting  will  be  provided  in  the 
Federal  Register  at  least  15  days  prior 
to  the  meeting  date. 

For  further  information,  contact  Dr. 
Ernest  N.  Mannino,  Executive  Secretary 
of  the  committee  at  703-875-7800. 

Dated:  December  7. 1994. 

Ernest  N.  Mannino. 

Executive  Secretary,  Overseas  Schools 
Advisory  Council. 

IFR  Doc.  94-31115  Filed  12-16-94.  8:45  ami 

BILUNQ  CODE  4710-24-M 


Public  Notice  2134] 

Renewal  of  the  Advisory  Committee  on 
Private  International  Law 

The  Department  is  renewing  the 
Charter  of  the  Secretary  of  State's 
Advisory  Committee  on  Private 
International  Law  for  two  years.  The 
Committee  advises  the  Department  on 
matters  concerning  the  harmonization  of 
private  law  at  the  international  level. 
Private  law  harmonization  is  normally 
achieved  by  preparation  of  conventions, 
model  national  laws,  legal  guides  and 
other  materials.  This  work  is  undertaken 
by  organizations  such  as  the  United 
Nations  Commission  on  International 
Trade  Uw  (UNCITRAL).  the  Hague 
Conference  on  Private  International 


Law.  the  International  Institute  f«>rtbe 
Unification  olPavate  Law  CUNfflROIT), 
the  SpeciaSxed  Coalerence  on  Private 
laAernationaJ^  Law  of  the  Qcgauatioo  of 
Amerieaa  Slates  (OAS).  the 
iBtematiooal  Ghambet  of  Comflaerce  and 
others.  The  Committee  reviews  projects 
under  way  by  the  above-referenGed 
organioatioBs  of  others  that  may  be 
invoived.  When  ap^opriale,  ^eeialixed 
Study  Groups  of  the  Committea  are 
formed  to  provide  technieal  advice  on 
particular  topics.  The  Under  Secretary 
for  Management  ba»  determined  that 
cominuation  of  the  Committee  is 
necessary  md  ia  the  public  intesest. 

Members  of  the  Commititee  are 
appointed  by  the  Legal  Adviser,  who 
serves  as  Chair  of  the  Committee,  on  the 
basis  of  nominations  by  nationai  legal 
organiaations.  F^vticipatioa  in  the  work 
of  the  Committee  and  ils  ^dy  Groups 
i&open  to  any  interested  and  qualified 
person  or  organization.  The  Committee 
follows  the  procedures  of  the  Federat 
Advisory  Committee  Act.  its  meetings, 
are  open  to  the  public,  aiui;  notice  of 
each  meeting  will  be  provided  in  the 
Federaf  Regnler  and  to  any  individual 
or  organization  requesting  such  notice. 

For  further  information  on  the 
CoHunittee  or  the  private  international 
law  projects  that  it  currently  reviews, 
contact  Harokf  Burman,  Committee 
Executive  Director  at  (202)  653-9852, 
fax  (20Z)  653-9554,  or  by  writing  to  the 
Office  of  the  Legal  Adviser  (L/PIL),  2100 
K  Street.  NW— Suite  501.  Washington. 
DC  20637-7l!aCk 

Dated:  Decembat  8.^  1994^ 
Peter  H.  Pfimd, 
Assistant  tegal  Adiiser 
(re  Doc.  94-31116  Filed  12-16-94;  8:45  ami 
■UJNG  COOE  4no-0e-H. 


determination  is  made  ia  accordance 
with  the  FACA  Section  10(di.5  U.S.C 
552Cb)  Cl>  and  (4>  that  a  meeting  or  a 
portion  of  the  meeting  should  be  closed 
to  the  public.  Notice  of  each  meeting 
will  be  providedin  the  Federat  Rcgisfer 
at  least  15  da3rs  prior  to  the  meeting 
date. 

For  further  information,  contact  Marie 
Murray,  Executive  Secretary  of  the 
CemiMittee  or  Stephen  K4ilJer  at  {202} 
647-6961. 

Dated:  DecemiMr  8,  t994k 
Qiarles  A.  Mast. 

Clwirman.  Shippiag  Coordinatiitg  Canniiase. 
IFR  Doc.  94-31117  FUed  U-l«-94^  8:45  am). 
BtLUMe  COOC  47l«>0»-» 


tPuWIe  Notice  2128] 
Shipping 


[Public  Noti«»21Q9 

Renewaroni»ShippiiHr  Cterdiualifia 
ComnrittM 

The  Department  of  State  is  renewing 
the  Shipping  Coordiaating  Com^mittee  to 
solicit  the  view  of  interested  members  of 
the  public  and  goMenunent  agencies  on 
maritime  policy  issues,  for  the  guidance 
of  U.S.  delegations  to  international 
meetings  on  these  matters.  The  Under 
Secretary  fior  Management  has 
determined  that  the  committee  is 
necessary  and  kx  ^&  public  interest 

Membership  includes- lepresentatives 
fiom  the  maritime  industry,  laboi 
unions,  en.vifoiuBeBtaI  graupa  i*^ 
govemmeot  btueaus  and  agencies.  The 
Committee  will  follow  the  procedures 
prescribed  by  the  Federal  Advisory 
Committee  Act  {FACAJ.  Meetings  will 
^  be  open  to  the  public  unless  a    , 


EquipmotaMt  Assoctated  Badies; 
Notice  of  MaetlDg 

The  Shipping  Coerdinating 
Committee  (SCC)  will  conduct  an  open 
meeting  at  9:30  AM  on  Friday  January 
6. 1995.  in  Room  2415,at  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW..  Washington,  DC  20593-0001.  The 
purpose  of  the  meeting  is  to  finalize 
preparations  for  the  Thirty-eiehth 
session  of  the  Subcommittee  on  Ship 
Design  and  Equipment  PE  38)  and 
associated  bodies  of  the  International 
Maritime  Organization  (IMO)  which  is 
scheduled  for  January  23-27,  1995,  at 
the  IMO  Headquarters  in  London.  Tie 
purpose  of  the  meeting  is  to  discuss  the 
papers  received  and  the  draft  US. 
positions  for  DE  38.     ' 

Among  other  things,  t^  items  oi 
particular  interest  are.* 

a.  Safety  of  passenger  subraessible 
craft; 

b.  Development  of  safety  standards  foe 
combined  pusher  tug-barges; 

c.  Guidelines  for  safe  ocean  towing; 

d.  Guidelines  for  the  design  and 
operation  of  passenger  ships  to  the 
needs  of  elderly  and  disabled  persons; 

e.  Use  of  compressed  air  systems  for 
buoyancy; 

f.  Ventilation  of  vehicle  decks  ducing 
loading  and  unloading; 

g.  Matters  related  to  the  prevention  of 
oil  pollution; 

h.  Matters  relating  to  ship  structures, 
including  hull  stress  menitoriag, 
devices,  conesion  pcotection  for  batlast 
tanks,  and  access-to  tank  and  ballast    ■ 
space  structures; 

i  Stnietural  aspects  of  the  on  baud 
use  of  composite  materi^s; 

>.  Reqair^e»t»fer  slaps  inMidsd  fo- 
polar  waters; 

k.  Revision  of  the  Code  of  Safety  for 
Diving  Systems; 


L  Review  of  e^dstjmg  Aigs.'  safety 
standards;  and 

m.  Guidelines  on  standard  calculation 
methods  for  anchor  poajtioaing  systems 
for  Mobile  Offshore  DriQuae  Vaits 
(MODUs). 

The  IMO  Subcommittees  work  to 
develop  international  agreement^ 
guidelines,  and  standards  for  the  narine 
industry  In  most  cases,  these 
international  agreements,,  gvudelines, 
and  standards  form  the  basis  for 
national  standards/regulations  and  class 
society  rules.  The  U.S.  Safety  of  Life  at 
Sea  (SOLAS)  Working  Group  supports 
the  U.S.  Represeatative  to  Ae  ^40 
Subcommittee  in  developing  Ute  U.S 
position  on  those  issues  raised  at  d* 
IMO  Subcomrarttee  meetings.  Because 
of  the  impact  on  domestic  regulations 
through  development  of  th«e 
international  guidelines,  standards,  and 
regulations,  the  U.S.  SOLAS  Wtwking 
Group  serves  as  an  excel'Wt  forum  for 
the  U.S.  maritime  industry  lo  express 
their  ideas.  All  shipping  companies, 
shipyards,  design  firms,  naval 
architects,  marine  engineers,  and 
consultants  are  encouzaged  to  send 
representatives  to  participate  in  the 
development  of  U.&  positions  on  those 
issues  affecting  your  maritime  industry 
and  remain  atureast  of  all  activities 
ongoins  within  the  Qi40i. 

Members  of  the  poblic  may  attend 
this  meeting  up"  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  CEJR  Jim 
Stamm,  U.&  Coast  Guard  Headquarters, 
Commandant  (G-MTH),  Room  1218. 
2100  Second  Street  SW..  Washington^ 
DC  20593-OOQl  or  by  calling:  (202i  267- 
2206. 

Dated:  November  30,  lOTM, 
Charles  A.  Mwt, 

Chaimmn.  Shipping  Caordiiiating  Cammittnif. 
IFR  Doc.  94-31  It*  FiJud  12-M>^94;  g^+s  ami 


Public  Notice  2T29^ 

Shipping  Cefdriwiim  Commitiee, 
SulxommHtee  torik*  Pr^eiitfuti  of 
Marine  PoUulhm;  NMce  ofMaeitna 

The  Subcommittee  for  the  Prevention' 
of  Marine  Pollution  (SPlVff^.  a 
subcommittee  of  the  Shipping 
Coordinating  Committee,  will  conduct 
an  open  meeting  art  Joioary  12, 1995. 
9:30  AM  in  Room  2415  of  U.S.  Coast 
Guard  Headquarters,  2108  Second  Street 
SW.,  Washington^  DXL 

The  puq)08e  of  this  meeting^  wiU  he  te- 
report  on  the  thizty-sixtb  session  of  the 
Nfarine  EnviroDBcnt  Protection 
Conunittee  (NCPC  36)  of  the 
IntematioBal  Maritiine  Orgasizaitiou 
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UMI 


(IMO)  held  from  October  31-November 
4. 1994.  The  Coast  Guard  has  held 
similar  meetings  prior  to  MEPC 
sessions.  To  facilitate  public 
involvement  and  provide  additional 
time  for  the  public  to  review  issues 
addressed  at  MEPC  sessions,  the  Coast 
Guard  feels  an  additional  public 
meeting  shortly  after  an  K^PC  session 
is  needed.  The  U.S.  delegation  to  MEPC 
36  will  report  on  the  activities  of  the 
session. 

The  major  items  for  discussion  will  be 
the  following: 

a.  Prevention  of  oil  pollution.  Work 
progress  on  the  guidelines  for 
implementation  of  Regulations  13F  and 
130  to  Annex  I  of  The  International 
Convention  for  the  Prevention  of 
Pollution  from  Ships  (MARPOL  73/78). 
This  includes  guidelines  for  structiual 
and  operational  requirements  for 
existing  ships,  equivalencies  for  double- 
hulls  for  new  ships,  and  guidelines  for 
enhanced  inspections. 

b.  Implementation  of  the  International 
Convention  on  Oil  Pollution 
Preparedness,  Response  and 
Cooperation  (OPRC).  An  IMO  working 
group  addressed  topics  such  as 
guidelines  for  the  use  and  application  of 
dispersants  and  the  redraft  of  the 
contingency  planning  portion  of  the 
IMO  Oil  Pollution  Manual. 

c  Follow-up  action  to  the  United 
Nations  Conference  on  Environment 
and  Development  (UNCED).  An  MEPC 
working  group  examined  IMO's  role  in 
implementation  of  UNCED  and 
discussed  the  results  of  a 
correspondence  group  on  use  of  the 
precautionary  principle. 

d.  Unwanted  aquatic  organisms  in 
ballast  water.  A  working  group 
discussed  a  possible  technical  annex  to 
MARPOL  73/78  to  prevent  the 
introduction  of  exotic  species  through 
discharge  of  ballast  water. 

e.  Enforcement  of  Pollution 
Conventions.  A  working  group 
considered  refuse  recordkeeping 
amendments  to  Annex  V  of  MARPOL 
73/78  proposed  by  the  United  States. 

•  f.  The  future  work  program  of  the  U.S. 
in  preparation  for  MEPC  37  scheduled 
for  September,  1995. 

Members  of  the  public  may  attend  the 
meeting  up  to  the  seating  capacity  of  the 
room. 

For  further  information  or 
dociunentation  pertaining  to  the  SPMP 
meeting,  contact  Lieutenant  Commander 
Ray  Peny,  U.S.  Coast  Guard 
Headquarters  (G-MEP-3),  2100  Second 
Street.  S.W..  Washington.  D.C.  20593- 
0001 .  Telephone:  (202)  267-0423. 


Dated:  Novembe  29, 1994. 
Charles  A.  Mast, 

Chainnan,  Shippii  g  Coordinating 
(PR  Doc.  94-31118  Filed 
MUMQ  CODE  471»-0;  -M 


Committee. 
12-16-94;  8:45  am] 


{PubHc  Notice  212 


Shipping  Cooi 
Subcommittee 
Wortdng  Group 
Radiocommuni 
Meetings 

The  Working  (^roup  on 
Radiocommunic^tions  of  the 
Subcommittee  oi 
will  conduct  opi 
on  Thursday,  ]i 
February  16, 19' 
be  held  in  the  ' 


ating  Committee, 
Safety  of  Life  at  Sea, 
n 
itions;  Notice  of 


Safety  of  Life  at  Sea 
meetings  at  9:30  AM 

uary  12.  and  Thiusday, 
These  meetings  will 

partment  of 


Transportation  Headquarters  Building, 


400  Seventh  Si 
DC  20950.  The 
meetings  is  to 
received  and  th 
preparation  for 


It  SW.,  Washingtcm, 

ose  of  these 
uss  the  papers 
draft  U.S.  positions  in 
e  41st  Session  of  the 
international  M{  ritime  Organization 
(IMO)  Subcomra  .ttee  on 
Radiocommunic  itions  which  is 
scheduled  for  e^ly  1996,  at  the  IMO 
headquarters  in  London,  England. 
Among  other  I  nings,  the  item  of 
particular  intere  it  is: 

— The  implemei  tation  of  the  Global. 
Maritime  Dist  ess  and  Safiety  System 
(GMDSS). 

Members  of  tli  e  public  may  attend 
these  meetings  i  p  to  the  seating 
capacity  of  the  rOoms.  Interested 
persons  may  seek  information, 
including  meeting  room  niunbers,  by 
writing:  Mr.  Ronald  J.  Grandmaison, 
U.S.  Coast  Guan   Headquarters, 
Commandant  (G  TTM),  Room  6311, 
2100  Second  St^t  SW.,  Washington, 
DC  20593-0001  )Dr  by  calling:  (202)  267- 
1389 

Dated:  November  29, 1994. 
Charles  A.  Mast, 
Chairman,  Shi^ 
[PR  Doc.  94-31 12  I 
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Notice  of  OrderjAdjusting 
Cargo  Rate  Flei  ibility 


DEPARTMENT  >F  TRANSPORTATION 


International 
Level 


Policy  Statem  mt  PS-109. 
implemented  b]|  Regulation  ER-1322  of 
the  Civil  Aeronautics  Board  and 
adopted  by  the  ^partment,  established 
geographic  zone  s  of  cargo  pricing 
flexibility  withi  i  which  certain  cargo 
rate  tari&  filed  ly  carriers  would  be 


subject  to  suspension  only  in 
extraordinary  circiunstances. 

The  Standard  Foreign  Rate  Level 
(SFRL)  for  a  particular  market  is  the  rate 
in  effect  on  April  1. 1982.  adjusted  for 
the  cost  experience  of  the  carriers  in  the 
applicable  ratemaking  entity.  The  flrst 
adjustment  was  effective  April  1, 1983. 
By  Order  94-10-8,  the  Department 
established  the  ciirrently  effective  SFRL 
adjustments. 

In  establishing  the  SFRL  for  the  two- 
month  period  b^inning  December  1, 
1994,  we  have  projected  non-fuel  costs 
based  on  the  year  ended  September  30, 
1994  data,  and  have  determined  fuel 
prices  on  the  basis  of  the  latest  available 
experienced  monthly  fiiel  cost  levels  as 
reported  to  the  Department 

By  Order  94-12-16  cargo  rates  may  be 
adjusted  by  the  following  adjustment 
factors  over  tbp  April  1, 1982  level: 

Atlantic. : 1.1665 

Western  Hemisphere ^........1 1136 

Pacific... 1.3878 

For  further  information  contact:  Keith 
A.  Shangraw  (202)  366-  2439. 

By  the  Department  of  Transportation: 
December  13, 1994. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

IFR  Doc.  94-31097  Filed  12-16-94;  8:45  am) 
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(Docket  37554] 

Notice  of  Order  Adjusting  the  Standard 
Foreign  Fare  Level  Index 

Section  41509(e)  of  Title  49  of  the 
United  States  Code  requires  that  the 
Department,  as  successor  to  the  Qvil 
Aeronautics  Board,  establish  a  Standard 
Foreign  Fare  Level  (SFFL)  by  adjusting 
the  SFFL  base  periodically  by 
percentage  changes  in  actual  operating 
costs  per  available  seat-mile  (ASM). 
Order  80-2-69  established  the  first 
interim  SFFL,  and  Order  94-10-7 
established  the  currently  effective  two- 
month  SFFL  applicable  through 
November  30, 1994. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  December  1, 
1994,  we  have  projected  non-fuel  costs 
based  on  the  year  ended  September  30, 
1994  data,  and  have  determined  fuel 
prices  on  the  basis  of  the  latest  available 
experienced  monthly  fuel  cost  levels  as 
reported  to  the  Department. 

By  Order  94-12-15  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1979  level: 

Atlantic „ 1.3877 

Latin  America .,i,.,,mmi,-um->,Mu,tt,..'lA122 

Pacific .;...................::...1.7834 

CanadiEi 1.4994 


For  further  information  contact:  Keith 
A.  Shangraw  (202)  366-2439. 

By  the  Department  of  Transportation. 
Dated:  December  13, 1994. 
Patrick  V.  Murphy. 

Acting  Assistant  Secretary  for  Aviation  and 
Internationa]  Affairs. 

IFR  Doc  94-31098  Filed  12-16-94;  8:45  am] 
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Federal  Aviation  Administration 

Proposed  Advisory  Circular  21-20B; 
Supplier  Surveillance  Procedures 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  availability. 


SUMMARY:  This  notice  announces  the 
availability  of  proposed  Advisory 
Circular  (AC)  21-20B,  Supplier 
Surveillance  Procedures,  for  review  and 
comments.  The  proposed  AC  21-20B 
provides  information  and  guidance 
concerning  an  acceptable  means,  but  not 
the  only  means,  of  demonstrating 
compliance  with  the  requirements  of  the 
Federal  Aviation  Regulations  (FAR)  Part 
21,  Certification  Procedures  for  Products 
and  Parts. 

DATES:  Comments  submitted  must 
identify  the  proposed  AC  21-20B  File 
Number  A-230-94-018,  and  be  received 
by  March  21, 1995. 

ADDRESSES:  Copies  of  the  proposed  AC 
21-20B  can  be  obtained  from  and 
comments  may  be  returned  to  the 
following:  Department  of 
Transportation,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Production  and  Airworthiness 
Certification  Division,  Policy  and 
Procedures  Branch,  AIR-230, 800 
Independence  Avenue  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Courtney,  Federal  Aviation 
Administration,  Production  and 
Airworthiness  Certification  Division, 
Policy  and  Procedures  Branch,  AIR-230. 
Room  815. 800  Independence  Avenue 
SW.,  Washington.  DC  20591,  at 
telephone  number  (202)  267-8361. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  AC  21-20B  provides 
information  and  guidance  concerning 
surveillance  of  suppliers  to  U.S. 
production  approval  holders  (PAH)  by 
the  PAH  and  the  Federal  Aviation 
Administration.  Further,  this  AC 
includes  procedures  which  supplement 
bilateral  airworthiness  agreements 
pertaining  to  certification  of 


components  manufacttued  outside  the 
United  States. 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  AC  21-20B, 
listed  in  this  notice,  by  submitting  such 
written  data,  views,  or  arguments,  as 
they  desire,  to  the  aforementioned 
specified  address.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  AC 

Comments  received  on  the  proposed 
AC  21-20B  may  be  examined  liefore  or 
after  the  comment  closing  date  in  Room 
815.  FAA  Headquartns  Building  (FOB- 
lOA).  800  Independence  Avenue.  S.W.. 
Washington.  DC  20591.  between  8:00 
a.m.  and  4:00  p.m.  on  weekdajrs.  except 
Federal  holidays. 

Issued  in  Washington,  DC  on  November  29, 
1994. 

Joyce  A.  Eaton, 

Acting  Manager.  Production  and 
Airworthiness  Certification  Division. 
(FR  Doc.  94-31085  Filed  12-16-94;  8:45  am] 
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Federal  Railroad  Administration 
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[FRA  General  Docket  No.  H-«4-6;  Notice 
No.  2] 

Public  Hearing  Involving  Remotely 
Controlled  Locomotives 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  revised  date  of  public 
hearing. 

SUMMARY:  On  November  18, 1994.  FRA 
published  in  the  Federal  Register  (59 
FR  59826)  a  notice  regarding  a  test 
program  of  rail  operations  involving  use 
of  remotely  controlled  locomotives.  An 
informal  hearing  to  discuss  the  test 
program  was  scheduled  for  January  11, 
1995.  Due  to  conflicts  with  other 
scheduled  FRA  public  proceedings, 
FRA  is  rescheduling  the  public  hearing 
to  Thursday,  February  23, 1995  at  9:30 
a.m.,  in  Room  2230, 400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590. 

Comments  received  by  March  3, 1995 
will  be  considered  before  final  action  is 
taken.  All  comments  received  will  be 
available  for  examination  during  regular 
working  hours  in  Room  8201,  Nassif 
Building,  400  Seventh  Street,  S.W.. 
Washington.  D.C.  20590. 


Issued  in  Washington,  D.C  on  December 
13. 1994. 

Bruce  M.  Fine 

Assojciate  Administrator  f<x-  Safety. 
IFRDoc  94-31150  Filed  12-16-94;  J9:45  amj 
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Federal  Transit  Administration 

[Docket  94-B] 

Third  Party  Contracting  Guidelines 
Circular  Revision 

AGENCY:  Federal  Transit  Administration. 
DOT. 

ACTION:  Extension  of  comment  period. 


SUMMARY:  On  September  7. 1994.  the 
Federal  Transit  Administration  (FTA) 
issued  a  notice  announcing  that  the  FTA 
was  revising  Circular  4220.1B:  Third 
Party  Contracting  Guidelines. 
Specifically,  this  notice  annoimced  the 
availabihty  of  the  draft  circular  for 
review  and  solicited  comments  from 
interested  parties  on  the  proposed 
changes.  FTA  is  extending  the  comment 
period  to  allow  interested  parties 
additional  time  to  review  the  draft 
circular  and  to  comment  on  the 
proposed  revisions. 
DATES:  Comments  must  be  received  on 
or  before  January  18, 1995. 
ADDRESSES:  All  requests  for  the  draft 
circular  should  be  addressed  to  Carolyn 
Thompson.  Third  Party  Contract  Review 
Division.  Federal  Transit 
Administration,  400  Seventh  Street, 
S.W.,  Room  7405.  Washington.  DC 
20590.  Comments  on  the  Circular 
should  be  submitted  to  the  FTA  Docket 
Qerk,  same  address.  Room  9316. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Thompson,  Procurement 
Analyst,  Third  Party  Contract  Review 
Division,  Federal  Transit 
Administi-ation,  202-366-5470. 
SUPPLEMENTARY  INFORMATION:  Current 
contracting  guidance  for  FTA  grantees  is 
contained  in  FTA  Circular  4220. IB, 
"Third  Party  Contracting  Guidelines," 
dated  May  5.  1988.  revi^  February  5. 
1990.  FTA  is  revising  the  Circular  to 
incorporate  new  provisions  included  in 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (Pub.  L.  102-240, 
October  28, 1991)  and  to  reflect  a  more 
current  contracting  policy. 

The  original  comment  period  ended 
on  November  7. 1994.  FTA  is  extending 
the  comment  period  for  an  additional  30 
days,  in  order  to  allow  interested  parties 
adequate  time  to  review  the  draft 
circular  and  formulate  their  comments. 
The  comment  period  will  now  end 
January  18, 1995. 


aa:Dneaib8rl4.19»4 
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Admmistn^or. 

IFR  Doc.  94-91082  Filed  12-16-94.  «:4S  ami 
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National  Highway  Traffic  Safety 
Administration 

Pootet  No.  92-50;  Nottce  3] 

Autoliraft  Ltd;  Recaipt  of  Application 
for  RanovNri  of  Tantponvy  Exomption 
From  Motor  Vehicie  Safely  Standard 
No.  208 

Autokraft  Limited  of  Weybridge, 
Surrey.  England,  has  applied  for  a 
renewal  of  NHTSA  Exemption  No.  92- 
6,  exempting  its  AC  MklV  until  January 
1. 1995.  from  compliance  %vith 
paragraph  S4.1.4  of  Federal  Motor 
Vehicle  Safety  Standard  No.  208 
Occupant  Crash  Protection.  The  basis  of 
the  application  is  that  compliance 
would  cause  substantial  economic 
hardship  to  a  manutEKrturer  that  has 
tried  to  comply  vrith  the  standard  in 
good  faith. 

Notice  of  receipt  of  the  application  is 
published  in  accordance  with  agency 
regulations  on  the  subject  (49  CFR  Part 
555)  and  does  not  represent  any 
judgment  of  the  agency  on  the  merits  of 
the  application. 

Autokraft  was  granted  NHTSA 
Exemption  No.  92-6  on  December^l 
1992  (57  FR  60563).  The  reader  is 
referred  to  that  notice  for  further 
information  about  the  company  and  its 
initial  compliance  efforts.  The 
exemption  firom  S4.1.4  of  Standard  No 
208  will  expire  on  January  1,  1995. 
Because  the  application  for  renewal  of 
the  exemption  was  Hied  "not  later  than 
60  days  before  the  termination  date"  (in 
this  instance,  October  27, 1994).  the 
termination  date  is  stayed  until  the 
Administrator  has  acted  upon  the 
application  (49  CFR  555.8(e)). 

The  applicant  seeks  a  further  two-year 
exemption  for  its  AC  Mark  IV  passenger 
car.  of  which  it  has  produced  15  in  the 
year  preceding  the  filing  of  its 
application.  Although  the  company  had 
projected  sales  of  150  units  in  the 
United  States  in  the  years  1992-94,  in 
fact,  there  have  been  only  seven  sales. 
According  to  its  application.  Autokraft 
"has  continued  the  process  of 
researching  and  developing  the 
installation  of  a  driver  and  passenger 
side  airbag  system"  but  "we  have  been 
unable  to  achieve  the  fitting  of  a  suitable 
system  mainly  due  to  the  chassis  design 
bteing  based  upon  a  classic  1960's  design 
and  not  easily  adaptable  to  suit  air  bag 
installation."  The  delay  is  also  due  to 
'the  project  having  insufficient  funds 


simulation, 
and  low.  medii 
testing."  Comi 
need  to  use  a 
transmission 


generated  by  « las  and  avaifable  far  - 

completing  the  development " 

AutokraJn  has  concluded  that  the 
adaptation  of  an  existing  automatic 
restraint  systeai  is  the  only  viable 
alternative.  Itsbontinuation  of 
compliance  efSuts  has  given  it 
"significant  knowledge  into  the  areas  of 
vehicle  modification,  computer 

rough  road  testing 
and  high  speed  crash 
eating  its  efforts  is  the 
~  rent  engine  and 
r  October  1. 1995.  and 
the  possible  effect  that  this  will  have 
upon  compliadce.  It  estimates  the  cost 
to  achieve  coniormance  would  be 
$550,000,  a<^i#vable  by  spreading  these 
costs  during  the  exemption  period 
Autokraft  repo  ts  losses  totalling 
3.308.243  Poui  ds  Sterling 
(approximate!]  $5,624,000  at  a  rate  of 
$1.70/1)  for  tM  years  1992-93.  and 
projects  a  furtljer  loss  for  1994. 

The  company  argues  that  an 
exemption  woald  be  in  the  public 
interest  and  cotisistent  with  the 
objectives  of  niotor  vehicle  safety 
because  it  mee  6  all  applicable  ^C 
standards,  and  all  U.S.  Federal  motor 
vehicle  safety  standards  with  the 
exception  of  the  automatic  restraint 
requirements  Of  Standard  No.  208  (its  3- 
•paiat  driver  and  passenger  restraints 
meet  the  previeus  requirements).  The 
production  of  (he  ceir  makes  available  to 
the  public  "at  •  realistic  price"  a  replica 
of  the  original  AC  Cobra  vehicle 
produced  froni  the  original  AC  Cobra 
tooling,  manuBctured  during  the  1960's 
predominantly  for  the  American  market. 
Autokraft  is  in|the  process  of  finalizing 
a  U.S.  distribution  agreement  and  will 
show  the  car  at  the  North  American 
International  Auto  Show  in  Detroit  in 
January  1995.  j 

,The  applicant  believes  that  it  will 
comply  with  Standard  No.  208  six 
months  before  January  1, 1997,  when 
the  2-year  extension  of  its  exemption 
that  it  has  reqiiested  would  expire. 

Interested  p^ons  are  invited  to 
submit  comme  [its  on  the  application 
described  aboi  e.  Comments  should  refer 
to  Docket  No.  *  2-50;  Notice  3,  and  be 
submitted  to:  I  docket  Section,  National 
Highway  Traff  c  Safety  Administration, 
room  5109,  40i  I  Seventh  St.  SW, 
Washington,  D  C  20590.  It  is  requested 
but  not  require  d  that  10  copies  be 
submitted. 

All  commen  s  received  before  the 
close  of  busine  ss  on  the  comment 
closing  date  in  iicated  below  will  be 
considered,  an  1  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closiilg  date  will  also  be 


coniidaed.  Notice  of  Baal  actioo  on  the 
petition  will  ba  published  in  the 
Federdl  Rjegifter  pursuant  to  the 
authority  indicated  below 

Comment  closing  date:  January  18. 
1995. 

Authority:  49  U.S.C  30113:  delegations  of 
authority  at  49  CFR  t.SO  and  S01.8. 

Issued  on:  December  13, 1994 
BanyFelrice. 

Associate  Administrator  for  Rulemaking. 
IFR  Doc.  94-31061  Filed  12-16-^4,  8:45  ami 
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[Docket  No.  94-65:  Notice  3] 

General  Motors  Corporation;  Dedaion 
That  Noncomplianoa  wntti  Standard . 
No.  106  is  lnconse<|uential  to  Safety 

General  Motors  Corporation  (CM)  of 
Warren,  Michigan,  determined  that 
.some  of  its  vehicles  failed  to  comply 
with  49  CFR  571.108.  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
108.  "Lamps,  Reflective  Devices,  and 
Associated  Equipment."  and  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573.  "Defect  and  Noncompliance 
Reports."  CM  also  applied  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301  -  "Motor  Vehicle  Safety"  on 
the  basis  that  the  noncompliance  is 
Inconsequential  to  motor  vehicle  safety 

Notice  of  receipt  of  the  application 
was  published  on  July  29. 1994,  and  an 
opportunity  afforded  for  comment  (59 
FR  38660).  This  notice  grants  the 
application. 

Figure  10  of  FMVSS  No.  108, 
referenced  at  S5. 1.1.27(a)(3).  lists  the 
photometric  requirements  for  center 
high-mounted  stop  lamps  (CHMSLs). 
CM  produced  two  different  vehicle 
populations  which  do  not  meet  the 
photometric  requirements  of  Figure  10. 
The  first  population  of  vehicles, 
approximately  23,695  Cadillac  Deville 
and  Deville  Q)ncours  produced  between 
the  start  of  the  1994  model  year  and 
November  19, 1993,  had  their  CHMSLs 
"framed"  in  the  rear  window  by  a  27 
mm  high  opening  in  the  blackout  paint 
at  the  lower  edge  of  the  rear  window.  A 
vertical  shift  in  the  installed  position  of 
the  rear  window,  compounded  by  build 
variation,  caused  the  painted  frame 
around  the  CHMSL  on  each  of  these 
vehicles  to  obscure  the  photometric 
performance  at  the  5D  line. 

The  second  population  of  vehicles, 
approximately  65,403  Cadillac  Deville 
and  Deville  Concours  produced  between 
November  19, 1993,  and  May  4. 1994, 
has  a  narrower  painted  "frame"  around 
the  CHMSL  in  the  rear  window.  The 
painted  frame  width  was  reduced  due  to 


an  engineering  change  by  5  mm  to  a 
width  of  22  mm.  The  shift  in  installed 
position  and  build  variation  noted 
above  obscured  the  5D  line  on  some  of 
these  vehicles.  Other  vehicles  within 
this  second  population  had  the  lOU  line 
obsctired  as  a  result  of  build  variation. 
In  no  case  were  both  the  5D  and  lOU 
lines  obscured. 

CM  supported  its  application  for 
inconsequential  noncompliance  as 
discussed  below.  CM  also  submitted 
diagrams  and  tables  in  support  which 
are  available  for  review  in  die  NHTSA 
docket.  According  to  CM: 

GM  performed  a  dimensional  analysis  on 
a  51-vehicle  sample  to  determine  where  the 
paint  opening  on  the  rear  glass  was  in 
relation  to  the  CHMSL.  (Note  that  no  CHMSL 
could  be  obscured  at  twth  the  top  and  bottom 
by  the  paint  line.)  For  those  vehicles  with  the 
CHMSL  obsaued  at  the  bottom  of  the  lamp, 
the  analysis,  which  approximates  a  normal 
distribution,  indicated  that  1.5  percent  of  the 
entire  population  of  vehicles,  or 
approximately  1,336  vehicles,  could 
experience  sufficient  obscuration  to  render 
the  vehicles  out  of  compliance  with  FMVSS 
108,  with  a  4.6  mm  worst  case  infringement 
at  the  bottom  of  the  CHMSL.  However,  a 
photometric  test  conducted  on  a  CHMSL 
with  a  4.6  mm  mask  at  the  bottom  of  the 
lamp  established  that  for  the  test  points  that 
fell  on  and  below  horizontal,  i.e.,  for  the 
points  on  the  H  and  5D  lines,  photometric  - 
output  exceeded  FMVSS  108  requirements 
by  an  average  of  75  percent.  •  *  •  Even  on 
the  5D  line,  all  five  test  points  were  within 
20  percent  of  FMVSS  108,  with  the  worst 
performance  at  5D-SR,  where  the  tested 
value  was  23.0  candela,  or  82  percent  of  the 
25.0  candela  requirement. 

As  for  those  vehicles  with  the  CHMSL 
obscured  at  the  top  of  the  lamp,  the  sample 
suggests  that  15  percent  of  the  second 
population  described  above,  or  9,810 
vehicles,  could  be  obscured  to  the  point  that 
they  would  fail  to  comply  with  FMVSS  108, 
with  a  worst  case  infringement  at  the  top  of 
the  CHMSL  of  4.5  mm.  However,  a 
photometric  test  on  a  CHMSL  with  a  4.5  mm 
mask  at  the  top  of  the  lamp  demonstrated 
that  while  test  values  on  the  lOU  line  fall 
below  required  levels,  the  lamp  provides 
approximately  75  percent  more  light  output 
above  horizontal  (at  the  5U  and  lOU  lines 
combined)  tlian  required  by  FMVSS  108. 
(Photometric  output  of  the  otwcured  lamp  as 
a  whole  approximated  33  percent  more  than 
FMVSS  108  requirements.)  *  •  * 

To  determine  the  extent  of  the 
noncompliance  for  those  vehicles  obsciired  at 
the  top  of  the  CHMSL,  GM  plotted  data  from 
a  series  of  photometric  tests  of  lOU-V  (the 
worst  perfbiming  test  point),  with  varying 
degrees  of  obscuration,  against  p>erformance 
to  the  FMVSS  108  requirement.  The  result 
approximates  a  linear  function  of  obsciuation 
versus  photometric  output,  and  suggests  that 
subject  CHMSLs  ol>scured  less  than  3.07  mm 
will  fall  within  20  percent  of  the  values  listed 
in  FMVSS  108*  •  *  Applying  the 
distribution  determined  from  GM's  51- 
vehicle  sample  to  that,  approximately  76 


percent,  or  7,456  of  the  9,810  vehicles 
described  above,  will  provide  photometric 
output  within  20  percent  of  the  FMVSS  108 
requirements  at  lOU 

As  acknowledged  in  NHTSA 's  notices 
granting  other  similar  Petitions  for 
Determination  of  Inconsequential 
Noncompliance,  a  change  in  luminous 
intensity  of  approximately  25  percent  is 
required  before  the  human  eye  can  detect  a 
difference  between  two  lamps.  (See.  e.g., 
Notice  granting  Petition  by  Subaru  of 
America  (56  Fed.  Reg.  59971);  and  Notice 
granting  Petition  by  Hella,  Inc.  (55  Fed.  Reg. 
37601,  at  37602).)  Given  this,  the  7,456 
vehicles  obscured  less  than  3.07  mm  at  the 
top  of  the  CHMSL,  as  well  as  the  1,336 
vehicles  obscured  at  the  bottom  of  the  lamp, 
do  not  compromise  motor  vehicle  safety 
since  the  noncompliance  is  imperceptible  to 
the  naked  eye  and  the  overall  light  at  the 
outer  zones  (H  &  5D;  5U  &  lOU)  exceeds  the 
FMVSS  requirements. 

Although  the  degradation  in  light  output 
for  the  2,354  remaining  vehicles  would  likely 
be  discernible  in  a  subjective  side-by-side 
comparison  with  a  conforming  lamp,  visible 
light  is  still  emitted  at  the  lOU  line. 
Moreover,  GM's  photometric  analysis 
indicates  that  even  with  a  worst  case 
obscuration  of  the  lOU  line,  the  16  candela 
required  light  output  at  lOU-V  is  supplied  at 
8U-V  Given  that  and  the  location  of  the 
CHMSL  on  the  subject  vehicles,  these 
CHMSLs  perform  their  intended  function  in 
a  manner  virtually  indistinguishable  from 
CHMSLs  on  other  vehicles  that  fully  comply 
with  FMVSS  108,  as  demonsUated  below 

The  specified  range  of  required 
photometric  output  for  CHMSLs  from  lOU  to 
5D  was  developed  fitsm  SAE  Jl86a  and  is 
presumably  intended  to  allow  manufacturers 
latitude  in  locating  CHMSLs  for  the  myriad 
of  vehicle  designs,  while  assuring  that 
sufficient  light  is  available  to  signal  drivers 
of  following  vehicles.  For  example,  the  lOU 
photometric  angle  helps  to  assure  diat  drivers 
of  large  vehicles  (such  as  medium  and  heavy 
duty  trucks),  perceive  a  preceding  vehicle's 
CHMSL  signal,  regardless  of  the  size  of  that 
vehicle  or  the  CHMSL's  mounting  location 

However,  the  Cadillac  CHMSL  is  mounted 
relatively  high  in  relation  to  other  passenger 
vehicles  on  the  road,  and  is  located  in  the 
passenger  compartment,  not  on  the  deck  lid. 
Therefore,  the  light  emitted  fixjm  the  Cadillac 
CHMSL  at  the  upward-most  photometric 
angles  is  not  as  critical  as  light  at  those  same 
angles  emitted  from  vehicles  with  CHMSLs 
located  rearward  and  closer  to  the  ground. 

To  illustrate  this  point,  GM  compared  the 
Cadillac  CHMSL  to  the  CHMSL  on  the  Mazda 
Miata.  The  Miata  sits  comparatively  low  to 
the  ground,  and  its  CHMSL  is  mounted  low 
on  the  deck  lid.  After  determining  that  the  16 
candela  photometric  output  required  by 
FMVSS  108  at  lOU-V  is  provided  by  the 
Cadillac  CHMSL  with  a  worst  case  intrusion 
at  8U.  GM  overlaid  the  mounting  location 
and  lOU  line  of  the  Mazda  Miata  on  a 
drawing  of  the  Cadillac  CHMSL  and  8U  line, 
placing  the  rear  of  the  vehicles  at  the  same 
location  *  *  *  The  result  shows  that  the  8U 
and  lOU  lines  cross  37  4  feet  behind  the 
vehicles  and  9.3  feet  above  the  ground;  until 
that  point,  the  Cadillac  CHMSL  provides 


more  light  to  the  extreme  up  positions  than 
does  the  fully  compliant  Miata  CHMSL 

GM  then  overlaid  on  the  drawing  of  the 
Cadillac  and  Miata  CHMSLs  the  average  eye 
ellipse  location  for  heavy  duty  trucks  (cab 
over)  and  medium  duty  trucks,  which  are  7  7 
feet  and  6.8  feet  from  ^t>und.  respectivelv 
•  *  *  The  fact  that  these  eve-ellipse 
locations  fall  well  below  the  9  3  feet 
intersection  point  of  the  Cadillac  CHMSL  8L 
line  and  the  Miata  CHMSL  lOU  line 
demonstrates  Uiat  die  Cadillac  CHMSL 
provides  sufficient  usable  light  to  all 
following  drivers 

That  is.  because  GM  designed  the  sub)ef  t 
vehicles  with  a  high  and  forward  CHMSL 
mounting  location,  drivers  sitting  at  the 
highest  positions  from  the  road  will  see  tiie 
photometric  output  mtended  by  the  Standara 
for  the  upward-most  angles,  regardless  of 
(worst  case)  obscuration  of  the  lamp  The 
Cadillac  CHMSL  actually  provides  a  greater 
area  of  visible  light  than  a  vehicle  with  a 
fully  compliant  lamp  that  is  mounted  lower 
and  rearward. 

There  are  vehicles  with  fully  compliant 
CHMSLs,  at  mounting  locations 
approximating  that  of  the  Cadillac  that  cast 
more  light  in  the  upper  extreme  areas  behind 
the  vehicle.  However,  *  •  *  a  compliant 
CHMSL  (mounted  at  the  same  location  as  the 
Cadillac  CHMSL)  will  provide  only  an 
additional  triangular  area  six  feet  in  length 
and  eleven  inches  high  of  potentially  usable 
light,  starting  20  feet  behind  the  vehicle  This 
small  area  is  only  visible  to  drivers  of  the 
largest  vehicles  Given  that  and  negligible 
decrease  of  light  emitted  bv  the  Cadillac 
CHMSL.  GM  believes  that  the  Cadillac 
CHMSL  will  perform  its  intended  funcuon 
effectively  identical  to  fully  compliant 
CHMSLs  mounted  at  the  same  location 
Furthermore,  as  demonstrated  above  the 
Cadillac  CHMSL  provides  more  light  at  the 
extreme  up  angles  than  other  fully  compliant 
CHMSLs  mounted  lower  and  rearward  These 
factors,  together  with  the  small  number  of 
Cadillacs  involved,  support  GM's  belief  that 
the  CHMSLs  at  issue  here  will  not  have  an 
adverse  affect  on  motor  vehicle  safety 

The  CHMSLs  otherwise  meet  all  FMVSS 
108  requirements,  and  the  photometric 
output  of  the  stop  lamps,  which  are 
supplemented  by  the  CHMSL,  far  exceeds 
FMVSS  108  minimum  requirements 

GM  is  not  aware  of  any  accidents,  infunes 
owner  complaints  or  field  reports  related  to 
this  issue 

General  Motors  believes  that  the 
noncompliance  that  results  from  a  small 
obsUTiction  of  the  CHMSL  by  blackout  paint 
on  the  rear  window  is  inconsequential  as  it 
relates  to  motor  vehicle  safety  In 
consideration  of  the  foregoing.  General 
Motors  petitions  that  it  be  exempted  from  the 
recall  and  remedy  provisions  of  the  Act  for 
this  specific  noncompliance  with  FMVSS 
108 

No  comments  were  received  on  the 
application 

In  presenting  its  argimients,  GM  has 
separated  its  noncomplying  vehicles 
into  two  categories,  those  in  which  the 
diminished  luminous  intensity  of  the 
CHMSL  might  be  discernible,  and  those 
tn  which  it  might  pass  mmoticed 


The  noooompliance  that  is  most  likely 
to  have  «  omsequential  efiiKt  on  safety 
is  the  degradation  in  light  output  that 
"would  likely  be  discernible  in  a 
subjective  side-by-side  comparison  with 
a  confonning  light."  This  appears  to 
occur  only  in  vehicles  where 
compliance  along  the  lOU  line  is 
afliected.  GM  argues  that,  in  the  worst 
case,  there  is  full  compliance  along  a 
hypothetical  8U  line,  and  that  "visible 
light  is  still  emitted  at  the  lOU  line." 
Thus,  the  effect  on  safety  of  a 
diminished  luminous  intensity  in  the 
two  degrees  between  8U  and  lOU  must 
be  considered.  GM  has  pointed  out  the 
obvious,  that  the  mounting  height  of  the 
CHMSL  is  not  standardized  among 
vehicles,  and  that  factor,  in  addition  to 
the  differing  eye  height  of  following 
drivers  and  the  angle  of  approadi, 
results  in  an  infinite  number  of 
perceptions.  The  result  of  this  is  that,  in 
some  instances,  the  noncompliant 
Cadillac  CHMSL  "actually  provides  a 
greater  area  of  visible  lig^t"  than  a 
complying  CHMSL  "that  is  mounted 
lower  and  rearward."  With  respect  to 
the  two-degree  area  of  noncompliance,  a 
compl3ring  lamp  "will  provide  only  an 
additional  triangular  area  six  feet  in 
length  and  eleven  inches  hi^  of 
potentially  usable  hght,  starting  20  feet 
behind  the  vehicle."  Terming  this  a 
"small  area."  GM  submits  that  it  "is 
only  visible  to  drivers  of  the  largest 
vehicles." 

NHTSA  reviews  noncompliances 
involving  performance  failures  with 
special  concern,  and  it  has  done  so  here. 
But  it  has  concluded  that  GM  has  met 
this  concern  with  respect  to  the  possible 
effect  of  this  specific  noncompliance 
upon  motor  vehicle  safety,  ami  has 
decided  that  it  does  not  affiBCt  safety  in 
a  consequMitial  manner. 

With  respect  to  the  remaining 
noncompliances,  those  that  might  not  be 
discernible  to  the  naked  eye.  GM  dtes 
NHTSA's  previous  grants  of 
inconsequentiality  p>etitions  based  upon 
the  agency's  conclusion  that  a  change  in 
luminous  intensity  of  approximately  25 
percent  must  occur  before  the  human 
eye  can  discern  a  difference.  Three- 
quaders  of  GM's  noncompliant  lamps 
probably  are  said  to  have  a 
noncompliance  in  luminous  intensity 
that  does  not  exceed  20  percent  of 
Figure  lO's  specifications. 

GM  has  correctly  noted  NHTSA's 
position  on  the  effect  of  deviations  in 
luminous  intensity.  Additional  support 
for  that  position  has  been  provided  in  a 
recent  report  "Driver  Perception  of  Just- 
Noticeable  Difiiarenoes  of  Automotive 
Signal  Lamp  Intensities"  (DniTAi22-^92- 
D-07002)  which  found  that  2S  percent 


is  a  reasonable  crit  nion  for  use  in 
inconsequentiality  decisions. 

Accordingly,  the  applicant  has  met  its 
burden  of  persuasii  m  that  the 
noncompliance  heiein  described  is 
inconsequential  to  Safety,  and  General 
Motors  Corporation  is  hereby  exempted 
from  the  notificatit  n  requirements  of  49 
U.S.C  30118  and  t  le  remedy 
requirements  of  49  U.S.C.  30120. 

(49  U.S.C  30118.  3  )120:  delegations  of 
authority  at  49  CFR  1  50  and  NHTSA  Older 
800-2) 

Issued  on:  Oecenib  ir  13, 1994. 
Barry  Felrice, 

Associate  Administrc  tor  for  Rulemaking. 
(FR  Doc.  94-31089  F  [ed  12-16-94;  8:45  am] 
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[Docket  Na  94-77;  h  otice  2] 

Decision  That  Nonconforming  1968 
Volvo  740  Sedans  ^re  Eligible  for 
Importation 

agency:  National  I  ighway  Traffic 
Safety  Administrat  on  (NHTSA),  DOT 
action:  Notice  of  d  acision  by  NHTSA 
that  nonconformin  5 1988  Volvo  740 
Sedans  are  eligible  for  importation. 


UMI 


SUMMARY:  This  not  ce  announces  the 
decision  by  NHTS^  i  that  1988  Volvo  740 
Sedans  not  origina  ly  manufactured  to 
comply  with  all  ap  )licable  Federal 
motor  vehicle  safe<  f  standards  are 
eligible  for  import«ion  into  the  United 
States  because  they  are  substantially 
similar  to  a  vehicle  originally 
manufectured  for  iinportation  into  and 
sale  in  the  United  Itates  and  certified  l^ 
its  manu&ctiirer  asj  complying  with  the 
safety  standards  (the  U.S. -certified 
version  of  the  19881  Volvo  740  Sedan), 
and  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  This  decision  is  effective  as  of 
the  date  of  its  publication  in  the  Federal 
Register. 

FOR  FtiRTHER  INFOfllUTiON  CONTACT: 
Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background  . 

Under  49  U.S.C  %  30141(a)(lKA) 
(formerly  section  l08(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Actj),  a  motor  vehicle 
that  was  not  originiUy  manufectured  to 
conform  to  all  applcable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicfe  originally  manufactured 
for  importation  inti  1  and  sale  in  the 


ilnited  States,  certified  under  49  U.S.C. 
§  30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
a^ords  interested  persons  an 
opporttmity  to  comment  on  the  petition. 
At  the  close  of  the  comm^it  period, 
NHTSA  decides,  on  the  Iwsis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Western  Cascade  of  Seattle 
Washington  (Registered  Importer  R-94- 
023)  petitioned  NHTSA  to  decide 
whether  1988  Volvo  740  Sedans  are 
eligible  for  importation  into  the  United 
States.  NHTSA  published  notice  of  the 
petition  on  September  27. 1994  (59  FR 
49281)  to  afford  an  opportunity  for 
public  comment.  The  reader  is  referred 
to  that  notice  for  a  thorough  description 
of  the  petition.  No  comments  were 
received  in  response  to  the  notice. 
Based  on  its  review  of  the  informatiott 
submitted  by  the  petitioner.  NHTSA  lias 
decided  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subfect 
Vehicles 

The  importer  of  a  vehicle  admissible 
imder  any  fiiutl  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  87  is  the  vehicle 
eligibility  nimibw  assigned  to  vehicles 
admissible  under  this  decision. 

Final  Delenninatimi 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1988  Volvo  740  Sedan  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1988  Volvo  740  Sedan  originally 
manufectured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  30115.  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applic^le  Federal  motor  vel^cle  safety 
standards. 

Authority:  49  U.S.C  30141(a)(lKA]  and 
(b)(1):  49  CFR  S93.8;  deiegations  of  authority 
at  49  CFR  1.S0  and  501.8. 
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bsued  on:  December  13. 1094. 
WUliam  A.  Boehly. 

Assnciate  Administrator  for  Enforcement. 
IFR  Doc.  94-31OT3TI!ed  12-16-94:  8:4B  anf) 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94^09)  5  U.S.C.  562b<e)(3). 


U A  CONSUMER  PRODUCT  SAFETt 
COMMSSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 
December  20, 1994. 

LOCATION:  Room  420.  East  West  Towers, 
4330  East  West  Highway.  Bethesda, 
Marj'Iand. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 
Protocol  Revisitma 

The  staff  will  brief  the  Commission  on  a 
final  rule  revising  the  child-resistant 
packaging  test  protocols  under  the  Poison 
Prevention  Packaging  Act. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway. 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  December  14. 1994. 
Sadyc  E.  Dunn, 
Secretary. 

|FR  Doc.  94-31243  Filed  12-15-94;  2:55  pml 
MLUNa  COM  aS6-01-M 


Federal  Register 

Vol.  59,  No.  242 

Monday,  December  19,  1994 


r  n,  ti§4 


DEFENSE  NUCLEAR  FAaUTIES  SAFETY 
BOARD 

thi! 


provisions  of  the 
the  Sunshine  Act"  (5 
ce  is  hereby  given  of 
of  the  Board: 

9|00  a.m.,  December  23, 


Pursuant  to 
"Government  in 
U.S.C.  552b),  noi 
the  following  mating 

TME  AND  DATE 
1994. 

PLACE:  Board  Co  iference  Room.  Suite 
700, 625  Indiana  Avenue,  N.W., 
Washington.  D.C ,  20004. 

STATUS:  Closed,  jcemption  3.  Portions 
of  the  meeting  n:  sy  also  be  closed  under 
Exemption  9. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
will  discuss  a  passible  Recommendation 
to  the  Secretary  if  Energy  pertaining  to 
DOE's  adherence  to  health  and  safety 
orders  and  requirements  during  the 
period  in  transition  to  rulemaking. 
FOR  FURTHER  INF^MATION  CONTACT: 
Robert  M.  AndeEsen.  General  Coimsel, 
Defense  Nuclear:Facilities  Safety  Board, 
625  hidiana  Avenue  NW,  Suite  700, 
Washington,  DC!20004,  (202)  208-6387. 

SUPPLEMENTARY  IIFORMATION:  The  Board 
specifically  reserves  its  right  to  further 
schedule  and  otlerwise  r%ulate  the 
course  of  the  hearing,  to  recess, 
reconvene,  post  lone  or  adjourn  the 
hearing,  conduc  further  reviews,  and 
otherwise  exerc  se  its  power  under  the 
Atomic  Energy  i  iCt  of  1954,  as  amended. 


Dated:  December  15, 1994. 
John  T.  Conway, 
Chainnan. 

[PR  Doc  94-31185  Filed  12-15-94;  2:51  pm| 
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NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  PLACE:  9:30  a.m.,  Tuesday. 
December  20, 1994. 

PLACE:  The  Board  Room,  5th  Floor,  490 
L'Enfant  Plaza,  S.W.,  Washington,  D.C. 
20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

6502 — Reconunendations  to  37  States,  Puerto 
Rico  &  District  of  Columbia:  A  Lower 
Blood  Alcohol  Concentration  for  All 
Drivers 

6213A — Marine  Accident  Report:  Explosion 
and  Fire  on  Board  The  U.S.  Tankship  OMI 
CHARGER,  Galveston,  Texas.  October  9. 
1993 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty,  (202)  382-6525. 

Dated:  December  14. 1994. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
IFR  Doc.  94-31170  Filed  12-15-94;  8:45  am] 
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CUMULATIVE  US    OF  PUBLIC  LAWS 
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Public 
Law 


Title 


103-211 Making  emergency  supplemental  appropriations  for  ti  e  fiscal  year  ending  September  30, 1994, 

andior  other  purposes.  ,  ,  .  ^       ,, 

103-212  To  desimate  the  Federal  Building  and  United  Stat*  Courthouse  located  at  402  East  State 

Street  in  Trenton,  New  Jersey,  as  the  "Clarkson  S.  Ftsher  Federal  Building  and  United  States 

Courthouse".  1 

103-213  .....    To  designate  the  Federal  building  located  at  525  Gi  iffin  Street  in  Dallas.  Texas,  as  the  "A. 

Maceo  Smith  Federal  Building".  .    „.     .        .  ,...  .i. 

103-214 To  designate  the  Federal  building  located  at  100  Eaa  Fifth  Street  in  CincmnaU,  Ohio,  as  the 

"Potter  Stewart  United  States  Courthouse". 
103-215 To  designate  the  United  States  courthouse  locat( 

Aiceneaux,  Jr..  United  States  Courthouse". 
103-216 To  designate  the  United  States  courthouse  under 

Charles.  Louisiana,  as  the  "Edwin  Ford  Hunter,  )r. 

103-217 To  designate  the  month  of  March  1994  as  "Irish-Anv 

103-218 Technology-Related  Assistance  for  Individuals  With 

103-219 To  amena  the  Everglades  National  Park  Protection 


Approved 


108 
Stat. 


in  Hoimia,  Louisiana,  as  the  "George 

struction  at  611  Broad  Street,  in  Lake 

nited  StatesCourthouse". 

ican  Heritage  Month" 

isabilities  Act  Amendments  of  1994 

,d  Expansion  Act  of  1989,  and  for  other 


purposes.  , 

103-220 To  amend  title  23,  United  States  Code,  to  permit  th4  use  of  funds  under  the  highway  bridge 

replacement  and  rehabilitation  program  tor  seismic  retrofit  of  bridges,  and  for  other  pur- 


103-221 


April     11, 


1994.     as     "National     Public     Safety 


poses. 
To     designate     the     week     beginning 

Telecommunicators  Week".  ,  ^  ,  ,      .        , 

103-222 Designating  March  25,  1994.  as  "Greek  Independem  e  Day:  A  National  Day  of  Celebration  of 

Greek  and  American  Democracy". 

103-223 To  proclaim  March  20, 1994,  as  "National  Agricultun  Day" 

103-224 To  designate  March  20  through  March  26. 1994,  as  "^maU  Family  Farm  Week 

103-225   ....    Food  Stamp  Program  Improvements  Act  of  1994  .... 

103-226 Federal  Workforce  Restructuring  Act  of  1994 

103-227  ....    Goals  2000:  Educate  America  Act 


103-228 To  temporarily  extend  certain  provisions  of  the  Marine  Mammal  Protection  Act 

irch  23, 1994,  as  "Education  and  Sharing  Day,  U.S.A."  


103-235 

103-236 
103-237 


103-229 Designating  March -., .-      -  .  r   «« 

103-230 Developmental  Disabilities  Assistance  and  Bill  of  Rigpts  Act  Amendments  of  1994 

103-231  To  extend  certain  compliance  dates  for  pesticide  safoy  training  and  labeling  requirements  ...... 

103-232  To  reauthorize  and  amend  the  National  Fish  and  Wldlife  Foundation  Establishment  Act,  and 

for  other  purposes.  I 

103-233 Multifamily  Housing  Property  Disposition  Reform  Ad  of  1994 •• 

103-234 To  redesiuiate  the  Federal  building  located  at  380  Trapelo  Road  in  Waltham,  Massachusetts, 

as- the  "Frederick  C  Murphy  Federal  Center".         i  .     .^r    ,  t. 

To  extend  until  July  1,  1998,  the  exemption  from  iniligibility  based  on  a  high  default  rate  for 
certain  institutions  of  higher  education.  I 

Foreign  Relations  Authorization  Act,  Fiscal  Years  19f4.and  1995 .••••• 

To  suspend  temporarily  the  duty  on  the  personal  efects  of  participants  in,  and  certain  other 
individuals  associated  with,  tie  1994  Worid  Cup  Soccer  Games,  the  1994  World  Rowine 
Championships,  the  1995  Special  Olympics  World  Games,  the  1996  Summer  Olympics,  and 
the  1996  Paralympics. 

103-238 Marine  Mammal  Protection  Act  Amendments  of  199 

103-239   ....     School-to-Work  Opportunities  Act  of  1994 •• 

103-240  ....  To  amend  title  38.  United  States  Code,  to  extend  eli|  ibility  for  burial  in  national  cemeteries  to 
persons  who  have  20  years  of  service  creditable  fo  retired  pay  as  members  of  a  reserve  com- 
ponent of  the  Armed  Forces  and  to  their  dependei  ts. 

103-241  ....  To  designate  the  United  States  courthouse  under  :onstruction  in  Denver,  Colorado,  as  the 
"Byron  White  United  States  Courthouse". 

103-242   ....    Rio  Grande  Designation  Act  of  1994  •• •• 

103-243  ....  To  authorize  appropriations  for  the  Coastal  Heritag  i  Trail  Route  in  the  State  of  New  Jersey, 
and  for  other  purposes.  ,  .     n       . .  r 

103-244 Providing  for  the  appointment  of  Frank  Anderson  5  lirontz  as  a  citizen  regent  of  the  Board  T)f 

Regents  of  the  Smithsonian  Institution.  ,  >     « 

103-245 Providing  for  the  appointment  of  Manuel  Luis  Iban  sz  as  a  citizen  regent  of  the  Board  of  Re- 
gents of  the  Smithsonian  Institution. 

103-246 To  designate  the  week  of  May  2  through  May  8, 1994.  as  "Public  Service  Recognition  Week"    .. 

103-247  .....    To  make  certain  technical  corrections,  and  for  other  purposes  

103-248 Farmers  Home  Administration  Improvement  Act  of  1994 ; « 

103-249 To  designate  the  Federal  building  located  at  711  Washington  Street  in  Boston.  Massachusetts, 

as  the  "Jean  Mayer  Human  Nutrition  Research  Ceifter  on  Aging". 

103-250 To  auUiorize  the  President  to  proclaim  September  1194  as  "Classical  Music  Month" 

103-251  Designating  May  1, 1994,  through  May  7. 1994.  as  "National  Walking  Week" 

103-252 Human  Services  Amendments  of  1994  i 

103-253 Qear  Creek  County,  Colorado,  Public  Lands  Transfei  Act  of  1993 

103-254 Arson  Prevention  Act  of  1994  ,  ,„  , . 

103-255 To  provide  for  a  land  exchange  between  the  Seen  ta^  of  Agricultiue  and  Eagle  and  Pitkin 

Counties  in  Colorado,  and  for  other  purposes. 

103-256 To  designate  the  Federal  building  located  at  600  C  imp  Street  in  New  Orleans.  Louisiana,  as 

the  "John  Minor  Wisdom  United  States  Court  of  /  ppeals  Building",  and  for  other  purposes 

103-257 To  designate  June  6, 1994,  aa  "D-Day  National  Rem<  nobrance  Day" 

103-258 Designating  May  11, 1994,  as  "Vietnam  Human  Rigqts  Day" 


Feb.  12, 1994  3 

Feb.  16. 1994  43 

Feb.  16. 1994  44 

Feb.  16, 1994  45 

Feb.  16, 1994  46 

Feb.  16, 1994  47 

Feb.  22, 1994  48 

Mar.  9. 1994 50 

Mar.  9, 1994 98 

Mar.  17, 1994 100 

Mar.  24, 1994  101 

Mar.  24, 1994 102 

Mar.  24, 1994 103 

Mar.  24, 1994 105 

Mar.  25, 1994 106 

Mar.  30,  1994  Ill 

Mar.  31, 1994 125 

Mar.  31, 1994 281 

Apr.  6,  1994  282 

Apr.  6,  1994  284 

Apr.  6,  1994  333 

Apr.  11,  1994  336 

Apr.  11. 1994  342 

Apr.  14,  1994  380 

Apr.  28, 1994  381 

Apr.  30,  1994  382 

Apr.  30, 1994  530 

Apr.  30, 1994  532 

May  4, 1994  568 

May  4. 1994  609 

May  4, 1994    610 

May  4, 1994  611 

May  4, 1994  613 

May  4, 1994    614 

May  4, 1994    615 

May  4,  1994  616 

May  6. 1994  618 

May  11, 1994  619 

May  16, 1994  620 

May  16, 1994  621 

May  16, 1994  622 

May  18, 1994    ....  623 

May  19, 1994  674 

May  19, 1994  679 

May  19, 1994  684 

May  25, 1994  690 

May  25, 1994  691 

May  25, 1994  692 
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Mmday.  Deecmltar  19,^  f99f  f  Wnd'n  Aide 


Federal  Register  /  Vol.  59.  No.  242  /  Monday.  December  19,  1994  /  Reader  Aids 


6543S 


Public 
Law 


Title 


Approved 


}ntl9Rn A^!^"?  °^  ^"=®'*  '°  ^"•''^  Entrances  Act  of  1994  

iorpR? Ti'P*^'??r'^®."*°*'*™8'»i«  Temporary  Extension  Act  of  1994 May  26.  1994  694 

ZZ r'"^^i^'5ss;'S.  "i  «3"s^  Hi,».cf PubiiLTo.,  .„d  R«»,d.  co™„,„i,„ 

;°C^ 1°  y**^®  **""l°  tecl""cal  corrections 


108 
Stat. 


the 


'"""'^ ^°«:!???Lll'ilLliv  Oisjrict  of  ColumbiaJCode.  and  Part  C  of  tide  IV  of  the  District  of  Columbia 


May  26. 1994  705 

May  31.  1994  706 

May  31, 1994  707 

May  31,  1994  710 

June  10. 1994  712 


June  13.  1994  713 


16.  1994  722 

28.  1994  730 


July  5.  1994 1402 


Street  in  Jackson.  Mississippi,  as 
Ut"? iS,''t6"Tf,°!  '^"^  ftetulhortzation  AM  of  1994  

»=»j^AfeutetK-.^;s^^^  Bi:!gJ ::::::::  ?JS 

""" VMSo'^FrieStlld'S"  ""^°""  '°""*'°  °"'^'^-  °'""«'°"-  "  »»  -B™" 

JJt:|" J»  •"•"<'  llie  Export  Admlnlstnllon  Acl  of  1979™™" 

sr i  ■■■■■  wwssi'yS„«'.&;i^r«oi;9r'»'-'^'^*^'='^^^  S io!^rz  \z 

^"•^"^^ To  remove  certain  restrictions  from  a  parcel  of  landon^i'^' bv  thrHtvnfw^^^^  {"  ^  ^l.  1994 1409 

103-281  Tw^ntalKr.yt^^KcWrali^^''^'^-'^  '"''^  "' '"^  "^" 

ZCZ r^?;^.-cf^?i;t?^So:2.'°^'^"^=°'=^°^^ 

103-283 Ltmsfetive  Branch  Appropriations  Act,  1995 


July  5.  1994  ... 
July  5,  1994  ... 
complaints    July  5,  1994 1406 


1403 
1404 


July  22.  1994  1420 

July  22.  1994  1422 


'°'"'"* '"'J^fX'o^X'^Z^p'i^^^'''^  °"  tJi^'i^-i  Tria^igiepri;-^^ 

'"''''' ""ch'Alfe^liPnaj'J^^'^''*  '^'^^  -  St.  DX.IX.  Virgin  Islands 


Christian  Federal  Building 


July  22.  1994 1423 

Aug.  1.  1994 1448 

as  the  "Almeric  L.     Aug.  l,  1994 1449 


103-287 To 


,03-...  r,^^^^ffi''^^S!.;r.^TS.^^^^^^  -.. .,  ^ 

'°"'° ■'"sfp'Ztto  f  |9J""°'"'  """"°°  '^■™™»»  »"  Tim,  „d  Le^i^  .,„„  ,^i„,„  „„ 

;?rlll JJl'nfer  Run  Chinook  Salmon  Captive  Broodstock  Act  of  1993 

I9tl^ ?^'F?""?  \"8U''  2. 1994.  as  -National  NeighboVho<S  SeWaTch  Div""" a"«  JJ'  J^ 

J^t:,^ 1°  *f'«°?'«  August  1. 1994.  as  "Helsinki  HiSnan  Riehts  Dav"  ^    -"•  *"«•  "'  ^^^ 

}J^295 To  authorize  the  transfer  of  naval  vessels  to  certain  ffreigncouniri^s ^"^  "'  ]^Jl* "«" 

JS^I^ff Social  Security  Independence  and  Program  Improvements  Act  of  1994 "• a"*'  11  }^t'^ "«2 

\^t.ltl Tdema^lieting  and  dpnsumer  Fraud  an^d  Abuse  Prevent"on  Act  •" ' ""•  ^"8-  3|  '""^ 

JS,  ??! General  Aviation  Revitalization  Act  of  1994 " ■^"8-  ^^ 


1.  1994 1450 

Aug.  1.  1994 1453 

Aug.  1.  1994 1454 

Aug.  1,  1994  1455 

Aug.  1,  1994 1456 

Aug.  1.  1994 1457 


1458 
1459 
1460 


'°'"'''-  ^°Ck.^'"  '^'  ""^^  °^  ^'°^'  '^  ^^^  0«°be'  22-  "W.  as  "National  Character  Counts 

103-302 
103-303 
103-304 
103-305 
103-306 


Aug.  17. 
Aug.  18, 


1994 
1994 
1994 
1994 


1464 
1545 
1552 
1555 


Indian  Dams  Safiety  Act  of  1994  .. 

District  of  Columbia  Justice  Reform  Act  of 'l994'"l'."!;.";; 

King  Holiday  and  Service  Act  of  1994  

Federal  Aviation  Administration  Authorization  Act  of  ^gw a   - 

^&  ^TnS"4SmCToT99^^^  financingrand  reiat^-p^i;^  JHf; 

— rLL- r."".?^  Jseptemoer  30.  1995,  and  making  supplemental  appropriations  for  such 


Aug.  19.  1994 1557 

Aug.  19, 


1994 


1558 


Aug.  23 
Aug.  23 
Aug.  23 


1994 1560 

1994 1564 

1994 1565 

23.  1994 1569 

23.  1994 1608 


1659 
1669 
1670 
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f^HA  S«,Ndl2<«2  f 


UMI 


Pttblic 
law 

lOS-aM .. 

io»-ni  ~ 


Title 


tfte  ^•'"''"^♦•^'— '  oC  Ceaaxat  SscvicM  to 
id  iac  otktt  puipana. 

*•  ■  . 

yean  19M,  199S.  1996.  and  1997,  and  for  otlnr 

rWiwf  TiaJii  n— Miaw  til  riiwiail ri  ifTlilfr 

FarnynRtoo  Wild  and  Scenic  Rhw  Act 


Mbnday.  DKoakn  19^  f99t  /^  Itadto^Js 


Federal  Register  /  Vol.  59,  No.  242  /  Monday.  Decemt^er  19.  1994  /  Reader  Aids  65437 


Approved 


aiat. 


acqiuxv^ 


tlM  cad  U.&  Mint  in 


apprapriatioiM  far  fncal 


__^_.NatioBaLr(Baat  Mount  Plaaaaat  ScMuc-AmAet 

■I«  th*  postal  tm^^  laeattd  «  2300  I^artk  larir  anaal  ia>  WaaJIng;  PnuHyHraeia, 

._, ^^  ^  1995  „ 

far  tb*  Deputtnants  o£  Gnmi  aaax,  laatics;^  and  StMa.  Ae  Jndkiary ,  and 

fardwfiacHl  yaaEandii  g^SeptHakvaB;  lS95t  and  makiiig  supple- 

igengiw  fa*  tlM  fiacaj.  3Mar  ending  Septem- 


b9e«  and  endH^  on-  November  26,  MM,  as 


lOS-912  — 
103-313  — 
10>-^4  — 

10>-a«5_    lo _^ ^ 

I  diB^^f  YataasPMiiraeai^ 

103-316 Baeny  and  Water  Devokipmant  Appropriations  Act 

103>-»I7 MikiMg  m "-^ •—  *^  " ' *-  ~*  '^ — ^ 

nlalMi  .  .    _ 

maatat  appropriatinna  fac  thasa  daparHneots  and 

bar  30i  1«M.  sad  for  adnrmuMaea 

103-318 Northeni  Great  Piaias  Rnial  Development  Act 

103-S19 TvdaaignaMi  tbvemekbaDBiiaKaaNdwaidwr  20, 

"National  Family  Caiegtvers  Week". 

103-320 DfenapetiaK  Sralemher  16.  19S4,  as  "hiational  PO  M/MIA  ffiKngnitton  Day"  and'  authorizing 

dti^afthe  National  Le««ua  of  FamUeaPOW/!41A  flag: 

103^-321  Is  amend  tike  '~''— —'■—'"■«'—  Week»  Act.  and  for  i  ither  purpesev ~ 

103-322 Violent  Oime  Canlrol  and  La«f  Bnfaecemait  Act  d  1994  ~ — » 

103-323 To  testoie  Federal  services  to  tbe  Pokaeon  Band  of  'otkMntomi.  Indlaaa .- - 

106-324..-.    LiideTt««atseBeyBaBdaofOdhiMnIndianrandtfaiFLittbFliw«!bndiafOtta*wIladians  Act  .. 

103-325 Riegle  Conununily  De«elo|imeB(' ud  BegalalorF  bn  wueemenr  /ttt  of  WW  

103-326 To  reduce  the  iMttietiaiia  on  knda  canva^mdta^  da  id  under  the  Act  of  June  8. 1926 ~ 

103-327 Departments  of  Veterans  AfEairs  and  Housing  and  Urban  Development,  and  Independent  Agen- 

ciBB  AppiopriattoRS  Act.  1995.  i  • 

103-328 Riegle-Neal  Interstate  Banking  and  Branching  ESicitocy  Act  of  1994  -.. 

103-329 Tnasury,  Postal  Sardoe  and  General  Govanmant  4ppR>pi;iatkms  Act;  199S 

103-330 Agricultural,  Rural  Development,  Food  and  Drug  Adnunistratidn,  and  Related  Agencies  Ap- 
propriations Act,  196&, 

103-331  Department  of  Transportation  and  Related  Agencie^  Appropriations  Act,  1995 , 

109-332 DepHtmcnt  of  the  Interior  and  Related  Agencies  AfpiopriatiiRia  Act,  1995  _ » 

lOS-333 Departmaits  of  Labor,  Haellb  and  Hximui  Servica4  and  Education.,  and  Relisted  Agencies  Ap- 

propriatians  Act,  1995.  • 

103-334 Making,  apivopriationa  tar  the  government  of  tfaa  District,  of  Columbia  and  other  activities 

chargeable  in  whole  or  in  part  against  the  reventies  of  said  District  for  the  flacaL  3^ear  ending 
September  30. 1995,  and  for  other  purposes. 
103-335  ..-.    Mekmg  appropriatimia  for  tbe  Depotment  of  Defease  for  the  fiscal  ^er  ending  September  30, 
1995,  and  for  other  purposes.  J 

103-336 To  designate  the  building  located  at  41-4Z  Nocre  Gbde  in  Saint  Tbomas.  Vir^n  Islands,  for  the 

periodof  time  during  which  it  houses  operation)  of  die  United  States  Postal  Service,  as  the 
Alvaro  de  Lugo  Post  OfRce;  and  to  amend  title  89.  United  States  Code,  to  make  applicable 
With  reapect  to  the  United  States  Postal  Service  ()ertBin  exclusionary  authority  relating  to  the 
treatment  of  reemployed  annuitants  under  the  civil  service  retirement  laws,  and  torother 
purposes.  ! 

103-337 National  Defense  Authorization  Act  for  Pisoai  Yeull99S 

103-338 To  designate  the  feciiity  of  the  United  States  Postal  Service  located^at  401  South  Washington 

Street  in  Chillicotbe,  Missouri,  as  the  "Jerry  L.  iJtton  United  States  Post  Office  Building", 
and  to-  authoriae  travel  and  transportation  exposes  for  certain  Federal  career  appointees, 
and  for  other  purposes. 

103-339 Guam  Excess  Lands  Act  .j 

103-340 Junior  Duck  Stamp  Conservation  and  Design  Progiaui  Act  of  1994  — 

103-341 To  designate  the  United  Slates  Post  OfBce  buildin|  located  at  220  South  40Ht  Avenue  in  Haf- 

tiesburg,  Mississippi,  as  the  "Roy  M.  Wheat  Post  Office". 
103-342 To  designate  the  Linited  States  Post  Office  build^  located  at  1801  HSghvway  35  in  Middle- 
town,  New  Jersey,  as  the  "Candace  White  Post  Clnce" 

103-343 To  designate  the  United  States  Post  Office  builds^  located  at  9630  Estate  Thomas  in  Saint 

Thomas,  Virgin  Islands,  as  the  "Aubrey  C.  Ottlejj  Post  Office" 

103-344  American  Indian  Religious  Freedom  Act  Amendmints  of  1994  

103-345 President  Joim  F.  Kennedy  Assassination  Records  Collection  Extension  Act  of  1994 

103-346 To  direct  the  Secretary  of  the  Interior  to  convey  te  the  Citx  of  Imperial  Beach.  California,  ap- 
proximately 1  acre  of  land  in  the  Tijuana  Slough  National  WildliAs  Refuge. 

103-347".....    To  designate  October  1994  as  "Crime  Prevention  Nlonth"  — „ 

103-348 Vegetable  Ink  Printing  Act  of  1994 .:. 

103-349 Plant  Variety  Protection  Act  AmendmenU  of  1994   « „ -.. - «... 

103-350 Piscataway  Park  Expansion  Act  of  1994 « - - 

103-351 To  express  the  sense  of  the  Congress  in  Coramemc  :ation  of  tbe  75th  anniversary  of  Grand  Can- 
yon National  Park 

103-352 To  provide  for  the  continuation  of  certain  fee  colle  :tions  for  tbe  expenses  of  the  Securities  and 

Exchange  Commission  for  fiscal  year  1995. 

103-353 Uniformed  Services  Employment  and  Reemploymi  nt  Rights  Act  of  1994 

10S>-354  Federal  Crop  Insiuance  Reform  and  Department  ol  Agticultiue  Reraganiation  AcT  of  1994  

103-355 Federal  Acquisition  Streamlining  Act  of  1994  _ - 

103-366 Government  Management  Reform  Act  of  1994  ~ 

.103-357 To  amend  tbe  Act  entitled  "An  Act  to  provide  f  r  the  extension  of  certain  Federaf  benefits^ 

services,  and  assistance  to  the  Pascua  laqui  Ind  ana  of  Arizona.. and  Ibr  other  purposes" 

103-358 Child  Abuse  Accountability  Act  „....{. _ ~ 

103-359 Intelligence  Authorization  Act  far  Fiscal  Year  199i  

103-360 To  designete  the  United  States  courthouse,  to  be  constructed  at  907  Rteblbad-Stnet  ia  Colom- 
bia. South  Carolina,  as  the  "Matthew  J.  Perry.  Jri  United  States  Courthouse" 
103»-3fll  To  designate  the  second  Sunday  in  Or:taber  of  199^  as  "Nationnl  ChiMtan's  OajF"^ 


Aegr  35,  t9M M77 

Aug,  39,  T994  »...  1673* 

Aug.  26,  1994 1691 

Aug;  26,  1994 1699 

Aug;  a»»  1994 mat 

Aag.  2Si  1994 TTOt 

Aug.  20t  1994 1707 

Aug.  26,  1994  —  f72«' 
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Title 

To  establish  the  fourth  Sunday  of  July  as  "Parents"  Day" 

^'.^*l?*»'^®  ^'^\^'"u,'°?  October  16.  1994,  as  "NationalPenny  CharitySvwk"' "■: 

Saguaro  National  Park  Establishment  Act  of  1994  ....  ^  

AriTOna  Wilderness  Land  Title  Resolution  Act  of  1994  .Z ■ 

To  designate  1994  as  "The  Year  of  Gospel  Music"  .  " '"" 

To  designate  October  1994  as  "National  Breast  Cancer  Awarenere  Month"" 

Designating  1995  the  "Year  of  the  Grandparent"  .  " 

Satellite  Home  Viewer  Act  of  1994 

To  designate  October  19, 1994,  as  "National  Mamm'wMphy  Dav" " 

Petroleum  Marketing  Practices  Act  Amendments  of  1994  '    

w^n  h,v/^n"Jr-^'*'§!!'°''r^°^  ^^^  whereabouts  of  the  UnitedStai«citiiens'and  others 
who  have  been  missing  from  Cyprus  since  1974. 
Federal  Payment  Reauthorization  Act  of  1994 

"^"filca^yea^TggTa'nfme^"'  '5^'^'"^  °"*  ^^^  E^thquakeHaMrdsR^uciVoWAcrorfgff  fo^ 
North  American  Wetlands  Conservation  Act  Amendments  of  1994 

Fann  Credit  System  Agricultural  Export  and  Risk  Management  Act    

MoheMn  Nation  of  Connecticut  Land  Claims  Settlement  Act  of  1994 " 

To  authorize  the  transfer  of  naval  vessels  to  certain  foreign  countries        '"" " 

teSfni^L  t!r°"^^'  of  March  1995  and  March  1996  as  "Irish-AmerkanHeriiage  Month"": 
Providing  for  temoorary  extension  of  the  application  of  the  final  paragraph  of  section  10  of  the 

c^rtaTof'ft^emp^o^^^^  "^P"' '"  ^'^  '"'P"'^  '"^^^^  '^«  ^  ^'-  ^''^'^  C^mp\"nf  and 

African  Conflict  Resolution  Act 

Improving  America's  Schools  Act  of  1994  . ...    ' " 

Full  Faith  and  Credit  for  Child  Support  Orders  Act  .!!!""/"."  '""*        " "" 

Native  American  Veterans'  Memorial  Establishment  Act  of  1994 

To  redesignate  the  Post  Office  building  located  at  1000  Lamar  Str^'rin"wichita  Faiis  Te'j^s 

as  the  "Graham  B.  Purcell,  Jr.  Post  Office  Building" 
To  designate  the  United  States  Post  Office  building  located  at  3000  Veterans  Drive  in  Saint 

Thomas.  Virgin  Islands,  as  the  "Arturo  R.  Watlington,  Sr  Post  Office" 
Social  Security  Domestic  Employment  Reform  Act  of  1994 

Federal  Employees  Family  Friendly  Leave  Act  

Unlisted  Trading  Privileges  Act  of  1994  ■ "         -—f  •••  

^°C^pact  ^  Consent  of  the  Congress  to  the  KanMsand  Mis»uVi"Metroi^^^^^^^ 

Rhinoceros  and  Tiger  Conservation  Act  of  1994  

Jobs  Through  Trade  Expansion  Act  of  1994 

Water  .Bank  Extension  Act  of  1994  """• 

Bankruptcy  Reform  Act  of  1994 ■ ' " 

^^o!",&^'-  *^*  i'?!L''®"A"8  %\  ^'i-  ''''?*  Session  of  the  OneHundi^d  FoiirthC^n^^^ 
Animal  Medicinal  Drug  Use  Clarification  Act  of  1994  .  .  ^ 

Payments  In  Lieu  of  Taxes  Act  [ 

Lincoln  County,  Montana,  Lands  Transfer  Act  of  1994  ."!!!!!!"" " ' 

Indian  Lands  Open  Dump  Cleanup  Act  of  1994  ', ' " 

United  States-Mexico  Border  Health  Commission  Act    '. 

Pension  Annuitants  Protection  Act  of  1994  ....  ,    ' •' 

To  amend  the  Aleutian  and  Pribilof  Islands  RestitutVonAcrtoincr^asiBauihoriation  forat^ 

^^rfnTlTrld'wrir"'^'^  '^^  ^^^'  ^°'  '*""'''  P^P*"^  '°'^'  ^^^^^d.  or  destroyed 

Small  Business  Administration  Reauthorization  and  Amendments  Act  of  1994 
To  designate  the  Warren  B.  Rudman  United  States  Courthouse,  the  Jamie  L.  Whitten  F^eral 
To  difetf  i"** lT^i";f^.";  N^'^her  Federal  Building  and  United  States  Courthou^ 

rJ?,?^^  *••'''*  Up'te'l  States  Courthouse  in  Detroit.  Michigan;  as  the  "Theodore  Levin 

trourthouse  ,  and  for  other  purposes. 
Energy  Policy  and  Conservation  Act  Amendments  Act  of  1994 
Sheep  PromoUori.  Research,  and  Information  Act  of  1994  "'"" "■""" 

To  recognize  the  achievements  of  radio  amateurs,  and  to  estabiish'sup^"forsuch"^aieure 

fls  Ddtionsl  policy. 

FEGLI  Living  Benefits  Act  

^  v^^l^"^^*,K^^.c°''*  °f'L''^>''""'*A"8 'SS^d  at  6^^ 

Virginia,  as  the  "Samuel  E.  Perry  Post  Office  Building"  "^uuig. 

Independent  Safety  Board  Act  Amendments  of  1994  

American  Indian  Trust  Fund  Management  Reform  Act  of  1994  "!!!!!  " " ■ " 

Indian  Self-Determination  Act  Amendments  of  1994  *    "       '"" 

To  amend  title  18,  United  States  Code,  to  make  clear  a  tele;coiiiiiuniCTUons"cai^ie^^^^^ 

coojwrate  in  the  interception  of  communications  for  law  enforcement  purposes,  and  for 

^°nMi^»fTi°iT*^.^'^.'.^1°r'°*"^?  '^•^"58  to  the  State  Department  Basic  Authorities  Act 
ot  1956.  the  United  States  Information  and  Educational  Exchange  Act  of  1948.  and  other 
provisions,  ot  law. 

Immigration  and  Nationality  Technical  Corrections  Act  of  1994 

Dietary  Supplement  Health  and  Education  Act  of  1994  „ '       " * 

Veterans'  Compensation  Cost-of-Living  Adjustment  Act  of  1994"!!!!!!!!!."."!?  

Civil  Rights  Commission  Amendments  Act  of  1994  '     

Judicial  Amendments  Act  of  1994 .!!.!!!!.!.!.!!!"""""!!! " 

Base  Closure  Community  Redevelopment  and  Homeless  Assistant*  Art  of  19M 

Approving  the  locaUon  of  a  Thomas  Paine  Memorial  and  a  Worid  War  II  MemorialTn  the'lsia- 
tion  s  Capital. 

Regarding  United  States  policy  toward  Haiti 

To  reauthorize  the  Office  of  Special  Counsel,  and  for  other  purposes 

To  amend  the  Defense  Department  Overseas  Teachers  Pay  and  Personnel  PracticwAct 
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^  Monday,  Decemfter  19,  1994  t  Reader  Aids 


Titl« 

Ta  aathorize  th«  Secretary  of  the  Interior  to  ne^Ttiate  agreements  for  the  use  of  Outer  Cbn- 
Jfnental  Shelf  sand,  wavel,  and  shell  resources. 

To  ensure  that  timber-3M>endent  communities  adversely  affected  by  the  Forest  Plan  for  a  Sus- 
tainable Economy  and  a  Sustainable  Eirvironment  qualify  fbr  Toans^  and'  grants  fiom  the 
Rural  Development  Administration.  [ 

To  authorize  the  Export-Import  Bank  of  the  Unittd  States^  to  provide  fTnancing  for  the  export 
of  nonlethal  defense  articles  and  defense  servides  the  primary  end  use  of  which  will  be  for 
civiiian  purposes.  | 

To  codify  without  substantive  change  recent  laws  related  to  transportation  and  to  impniKe  the 
United  States  Code.  ' 

Census  Addtess  List  Improvement  Act  of  1994 

Ocean  Pollution  Reduction  Act 


Social  Security  Act  Amendments  of  1994  .., 

To  designate  certain  lands  in  the  California  Desert  as  wilderness,  to  establish  the  E)eath  Valley 

and  Joshua  Tree  National  Parks,  to  establish  the  Mojave  National  Preserve,  and  for  other 

purpmee.  1 

To  provide  for  the  settlement  of  the  water  rights  daims  of  the  Yavapai-Prescott  Indian  Tribe  in 

Yavapai  County,  Arizona,  and  fbr  other  purposafe. 

To  make  certain  technical  corrections,  ana  for  otfa^r  purposes  

Confederated  Tribes  of  the  Colville  Reservation  Guand  Coulee  Dam  Settlement  Act 

To  make  technical  improvements  in  the  United  States  Code  by  amending  provisions  to  reflect 

the  current  names  of  congressional  committees.  I 

International  Antitrust  Enforcement  Assistance  Aa  of  1994  „ 

Central  Midwest  Interstate  Low-Level  Radioactive  Waste  Compact  Amendments  Conaent  Act 

of  1994.  ' 


1 


I 


To  authorize  appropriations  for  high-speed  rail  traisportation,  and  for  other  purposes  

To  designate  the  United  States  courthouse  locatd  at  231  West  Lafayette  Street  in  Detroit, 
Michiaan,  as  the  "Theodore  Levin  United  Statea  Courthouse"  and  to  designate  the  postal  fa- 
cility located  at  1401  West  Fort  Street  in  Detro  it,  Michiaan,  as  the  "Georee  W  Youna  Post 
Office".  o-  e  a 

To  amend  title  18,  United  States  Code,  with  respe  :t  to  certain  crimes  relating  to  Congressional 

medals  of  honor. 
To  amend  the  Omnibus  Budget  Reconciliation  i1  ct  of  1993  to  permit  the  prompt  sharing  of 

timber  sale  receipts  of  the  Forest  Service  and  th  \  Bureau  of  Land  Management. 

Crow  Boundary  Settlement  Act  of  1994 

To  provide  for  the  acceptance  by  the  Secretary  o:  Education  of  applications  submitted  bv  the 

local  educational  agency  serving  the  Window  tock  Unified  School  District,  Window  ftock, 

Arizona,  under  section.3  of  the  Act  of  September  30,  1950  (Public  Law  a74>  81st  Congress) 

for  fiscal  years  1994  and  1995. 
Veterans'  Benefits  Impro\'ements  Act  of  1994  .. 
International  Narcotics  Control  Corrections  Act  offl994 
Healthy  Meals  for  Healthy  Americans  Act  of  1994 
To  establish  the  Quinebaug  and  Shetucket  Rive  s  Valley  National  Heritage  Corridor  in  the 

Slate  of  Connecticut,  and  for  other  purposes. 
To  expand  the  boundaries  of  the  Red  Rock  Canyoi  i  National  Conservation  Area. 

National  Maritime  Heritage  Act  of  T994  

Veterans  Health  Programs  Extension  Act  of  1994     „ 

To  desionate  the  building  located  at  218  Colema  i  Avenue  in  Waveland,  Missis«ippir  for  the 

period  of  time  during^whicfa  it  houses  operatioi  is  of  the  United  States  Postal  Service,  aa  the 
John  Lodfto,  Jr.  Post  Office" 
To  provide  lor  the  annual  publication  of  a  list  o   figderally  recognized  Indian  ttibes,  and  for 

other  purposes. 
To  designate  the  building  located  at  100  Vester  ( ^de.  in  Gruz  Bay,  Saint  Thomas,  Virgin  Is- 
lands, for  the  period  of  time  which  it  houses  o]  erations  of  the  United  Slates  Postal  Service 

as  the  "Ubaldina  Sinunons  Post  Office". 
To  designate  the  United  States  Post  Office  buildii  g  located  at  115  North- Chester  in  Ruleville, 

Mississippi,  as  the  "Fannie  Lou  Hamer  Post  OS  ce". 

To  award  a  congressional  gold  medal  to  Rabbi  Me  lachem  Mendel  Schneerson 

To  designate  the  United  States  Post  Office  build  ng  located  at  301  West  Lexington  Street,  in 

Independence,  Missouri,  as  the  "William  J.  Ran  lall  Post  Office" 
To  designate  the  United  States  Post  Office  builc  ng  located  at  103-1B4  Estate  Richmond  in 

Saint  Croix,  Virgin  Islands,  as  the  "Wilbert  Arm  itrong  Post  Office" 
To  designate  the  building  located  at  4021  Laclede  in  St.  Louis,  Missouri,  for  the  period  of  time 

durmg  which  it  hoiises  operations  of  the  Ur  ited  States  Postal  Service,  as  the  "Marian 

Oldham  Post  Office" 
To  direct  the  Seuretary  of  the  Interior  to  make  t  ichnicai  corrections  to  maps  relating  to  the 

Coastal  Barrier  Resources  System,  and  to  auth<  rize  appropriations  to  carry  out  the  Coastal 

Barrier  Resources  Act. 
Designating  the  month  of  Nawmber  in  each  of  thi  i  calendar  years  1903  and.  T994  as  "National 

American  Indian  Heritags  Month". 
Designating  January  16. 1995,  as  "National  Good  "leen Uay  ' 
Designating  3eptcmber  17, 1994;  as  "Constitution  pay" 
Umguay  Round  AgreementB  Act  


MOTE:  The  text  of  lm«s  may  be  ordered  in.  individual 
of  OoeumentiBk  IJ.S.  Gevetnmenl  PnatinA  Offict,  ' ' 
ycF  b«  avaiJabkr  fcr  puidlasa. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlkMfo  Servic* 

Notio*  of  Availability— Planning  and 
ManagMnant  Chaptar  of  tha  Service 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACnOH:  Notice.  

SUMMARY:  Part  602  of  the  Service  . 
Manual  concerning  planning  and 
management  has  been  prepared.  This 
chapter  will  provide  guidance  for 
comprehensive  management  planning 
for  all  lands,  waters,  and  interests  of  the 
National  Wildlife  Refuge  System.  This 
guidance  will  be  applicable  to  the  full 
range  of  planning  needs  that  reflect  an 
ecosystem  approach  to  land 
management  and  provides  a  clear 
statement  of  the  desired  future 
conditions  of  units  that  comprise  the 
National  Wildlife  Refuge  System 
(NWRS).  The  purpose  of  this  Notice  is 
to  allow  the  pubUc  the  opportunity  to 
comment  on  the  content  of  the  chapter. 
The  chapter  is  available  for  review  by 
writing  for  a  copy  at  the  address  listed 
below  under  the  heading  ADDRESSES. 
DATES:  Written  comments  will  be 
accepted  on  or  before  February  17, 1995. 
ADDRESSES:  Copies  of  the  planning  and 
management  chapter  may  be  obtained 


and  comments  regarding  such  chapter 
received  at:  U.  ».  Fish  and  Wildlife 
Service,  1849  <  \  Street,  NW,  Attention: 
Pete  Jerome,  N|S  670  ARLSQ, 
: 20240. 

)RMATION  CONTACT:  Pete 
Address  listed  under  the 
ES;  telephone:  703- 


Washington, : 

FOR  FURTHER  l» 

Jerome,  at  the  i 

heading  ADDRE 

358-2043. 

SUPPI^MENTARir  INFORMATION:  The 
planning  and  ]|ianagement  chapter  has 
been  developed  with  Regional  input 
over  a  period  of  several  months.  The 
Directorate  hai  reviewed  the  chapter  for 
consistency  w  th  Regional  goals  and  the 
mission  of  the  Service.  The  chapter 
ensures  consia  tency  with  the  National 
Environmental  Policy  Act  (NEPA), 
including  the  t)raft  "Refuges  2003" 
Plan/Environi]  lental  Impact  Statement 
(March  1993—  to  be  completed  in  1995), 
and  the  Servic  }'s  Ecosystem  Approach 
to  Fish  and  W  Idlife  Conservation 
(March  1994)  and  associated  National 
Implementation  Guidance  (June  1994). 
The  major  obji  ctives  of  comprehensive 
management  j  lanning,  as  outlined  in 
the  clrapter,  ai  e:  (1)  To  ensure  that 
management  c  f  NWRS  lands  reflects 
policies  and  g  >als  of  the  NWRS  and  the 
purposes  for  v  'hich  each  was 
established;  (: )  to  ensure  that  all  imits 
contribute  to  I  le  conservation  of 
biological  divi  irsity  and  to  the  structure 
and  hinction  <  if  the  ecosystem  in  which 


they  are  located:  (3)  to  provide  a  clear 
statement  of  the  desired  future 
conditions  of  the  planning  unit  as  it 
should  be  when  system  and  individual 
imit  purposes  are  accomplished,  (4)  to 
provide  a  systematic  process  to  aid 
decision  making  by  identifying 
opportunities,  issues,  and  concerns, 
collecting,  organizing,  and  analyzing 
information;  and  developing  and 
considering  a  range  of  management 
alternatives;  (5)  to  aid  in  determining 
the  compatibility  pf  uses  on  Service 
imits;  (6)  to  ensiire  that  other  Service 
programs,  other  agencies,  and  the  public 
have  opportunities  to  participate  in 
management  decision  making  for  each 
Service  unit;  (7)  to  provide  a  imiform 
basis  for  budget  requests  for  operational 
maintenance,  and  capital  development 
programs  that  accomplish  unit  and 
NWRS  purposes;  (8)  to  provide  a  basis 
for  monitoring  progress  and  evaluating 
plan  implementation;  (9)  to  identify  unit 
objectives  and  management  strategies 
leading  to  their  achievtinent;  and  (10)  to 
provide  long-term  continuity  in  unit 
management. 

Dated:  November  9, 1994. 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Offloe  of  the  Aeeietant  Secf««ary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  203  and  3500 

[Dodwt  Nos.  R-e4>1538;  FR-2942-f-04 
Md  R-04-1688;  FR-32S5-F-04] 

RIN:  2S02-AQ27 

Real  Estate  Settlement  Procedures 
Act,  Section  0,  TranefSr  of  Servicing  of 
Mortgage  Loans  (Regulation  X):  and 
Reel  Estate  Settlement  Proceduree  Act 
(Regulation  X);  Eacrow  Accounting 
Proceduree;  Technical  Correction 

I  aqBICY:  OfBce  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  (HUD). 
ACnow;  Final  rule.       

SUMMARY:  This  final  rule  replaces  the 
Interim  Rule  dated  April  26. 1991,  and 
implements  the  provisions  of  section  6 
of  the  Real  Estate  Settlemmt  Procedures 
Act  (RESPA).  Most  recently,  the  Riegle 
Community  Development  and 
Regulatory  Impr^ment  Act  of  1994 
provides  alternate  methods  for 
disclosure  of  mortgage  servicing  history. 
Section  6  also  sets  forth  procedures 
regarding  the  transfer  of  mortgage 
servicing  for  any  federally  related 
mortgage  loan,  as  defined  in  section  3  of 
RESPA  and  the  definition  is  refined  in 
the  implementing  regulation  for  RESPA 
and  24  CFR  3500.2.  Although  RESPA 
was  extended  by  section  908  of  the 
Housing  and  Community  Development 
Act  of  1992  to  subordinate  liens,  in  this 
rule  the  Secretary  has  exempted  &om 
RESPA 's  mortgage  servicing  coverage  all 
federally  related  mortgage  loans  that  are 
not  secured  by  a  first  Uen.  In  addition, 
the  Department  has  adopted  conforming 
amendments  to  24  CFR  part  203,  the 
FHA  Single  Family  Mortgage  Insurance 
projzram. 

Tne  Department  is  also  publishing  a 
conforming  amendment  to  its  final  rule 
on  escrow  accounting  procedures, 
published  on  October  26, 1994  (59  FR 
53890).  This  amendment  will  update  a 
cross-reference  in  another  section  of 
part  3500  that  references  enforcement  of 
escrow  accounting  provisions. 
EFFECTIVE  DATE:  June  19, 1995. 
FOR  FURTHER  INFORMATICN  CONTACT: 
David  R.  Williamson.  Director,  RESPA 
Staff,  Room  5239,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  SW.,  Washington,  D.C.  20410, 
telephone  (202)  708-4560.  The  TDD 
niunber  for  hearing-impaired  persons  is 
(202)  708-4594.  (^ese  zie  not  toU-fiee 
numbers.) 


SUPPtEMENTARY  INFORMATION: 

Paperwork  Reducnon  Act  Statement 

The  information  collection 
requirements  cont  lined  in  this  rule  have 
been  approved  by  he  Office  of 
Management  and  Budget  imder  section 
3504(h)  of  the  Pap  jrwork  Reduction  Act 
of  1980  (44  U.S.C.  3504(h)).  and 
assigned  OMB  coi  trol  number  2502-  - 
0458. 

Justification  for  F  nal  Rulemaking— 
Part  203 

In  general,  the  £  epartment  publishes 
a  rule  for  public  o  >mment  before  issuing 
accordance  with  its 


a  rule  for  effect,  ii  

own  regulations  o  i  rulemaking.  24  CFR 
part  10.  However,  part  10  does  provide 
for  exceptions  froin  that  general  rule 
where  the  agency  ^ds  good  cause  to 
omit  advance  notibe  and  public 
participation.  Thagood  cause 
requirement  is  sattsfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  (24  CFR  10.1)  The  Department 
finds  that  good  cause  exists  to  publish 
for  effect  without  jfirst  soUciting  public 
comment  the  sections  of  this  rule  that 
pertain  to  24  CFRipart  203,  and  that 
prior  public  procedure  is  unnecessary 
because  those  po^ons  of  this  rule 
merely  conform  jiart  203  to  the 
provisions  of  Section  6  of  the  Real 
Estate  Settlement  Procedures  Act  of 
1974  (12  U.S.C  2fe05)  that  have  been 
developed  throusi  notice  and  comment 
rulemaking. 

Background 

Section  941  of  {he  Cranston-Gonzalez 
National  Affordable  Housing  Act  (Pub. 
L.  101-625,  approved  November  28, 
1990)  amended  tie  Real  Estate 
Settlement  Procedures  Act  of  1974. 12 
U.S.C.  2601  et  see.  (RESPA),  by  adding 
a  new  section  6,  ^hich  addresses 
mortgage  serviciitg  requirements  (i.e., 
the  right  to  coUettt  mortgage  payments 
for  principal.  inMrest.  and  any  escrow 
account  items).  Section  6  (12  U.S.C. 
2605)  requires  disclosure  to  certain 
mortgage  loan  applicants  of  historical 
data  regarding  th^  transfer  of  mortgage 
servicing,  as  well  as  estimates  regarding 
the  potential  transfer  of  servicing 
pertaining  to  theiapplicant's  mortgage 
loan  and  other  n^rtgage  loans.  Section 
6  was  further  amended  on  April  10. 
1991,  by  Dire  Emergency  Supplemental 
Appropriations  Act  (Pub.  L.  102-27),  to 
create  a  transition  period  during  which 
lenders  and  serv  cers  would  not  be 
liable  for  violati<  ns  of  the  Act.  This 
amendment  alsojdirected  HUD  to     « 
publish  implementing  regulations 
effective  no  latex  than  April  20, 1991. 
On  April  26, 19{  1,  the  Department 


published  an  Interim  Rule 
implementing  Section  6  (56  FR  19505). 
That  rule  remains  in  effect  tmtil  it  is 
replaced  by  this  final  rule. 

Section  6  requires  that,  at  the  time  of 
application  for  federally  related 
mortgage  loans,  applicants  be  given 
information  in  a  disclosure  statement 
(hereafter  called  "Servicing  Disclosure 
Statement")  concerning  the  likelihood 
that  the  servicing  of  their  mortgage  may 
be  transferred  and  information  regarding 
the  history  of  mortgage  servicing 
transfers  of  the  person  making  the  loan 
Section  6  sets  forth  additional  notice 
requirements  at  the  time  of  a  servicing 
transfer  (hereafter  called  "Notice  of 
Transfer")  and  other  rights  for 
borrowers,  and  provides  for  the 
collection  of  damages  and  costs  by 
borrowers  from  servicers  for 
noncompliance.  Finally,  section  6 
preempts  any  State  law  or  regulation 
regarding  notice  to  borrowers  at  the  time 
of  application  or  servicing  transfer,  as 
long  as  the  lender  or  servicer  complies 
with  the  relevant  provisions  of  section 
6. 

HUD  originally  complied  with  the 
requirements  to  promulgate  a  model 
disclosure  statement  and  applicant's 
acknowledgement  by  publication  of  a 
notice  in  the  Federal  Register  on  March 
20, 1991  (56  FR  11886).  These 
requirements  were  restated  in  an 
Interim  Rule  of  April  26. 1991  (56  FR 
19505).  HUD  encourages  persons 
covered  by  this  new  rule  to  implement 
its  provisions  earUer  than  its  effective 
date.  (The  Department  also  recently 
published  a  related  rule  on  escrow 
accoimting  procedures  under  section  10 
of  RESPA  (59  FR  53890,  October  26, 
1994). 

Comments  on  Interim  Rule  and 
Responses 

In  the  interim  rule  the  Department 
requested  comments  on  the  provisions 
of  the  rule.  The  following  is  a  simimary 
of  comments  received  and  HUD's 
position  on  the  issues  in  the  final  rule. 

Questions  Regarding  Definitions 

Business  day.  There  were  two 
comments  about  the  definition  of 
"business  day."  Both  recommended  that 
the  definition  be  put  in  §  3500.2,  so  that 
it  would  apply  to  the  entire  regulation, 
and  that  it  be  the  same  definition  in 
Regulation  X  and  Regulation  Z  (Truth  in 
Lending). 

HUD  response.  The  current  RESPA 
rule  defines  a  "business  day"  utilizing 
language  conforming  with  the  definition 
in  Regulation  Z.  which  implements  the 
l^th  in  Lending  Act.  Section  6  of 
RESPA  does  not  specifically  define 
"business  day",  but  in  certain 
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provisions  excludes  public  holidays. 
Saturdays,  and  Sundays  from  references 
to  "days".  To  assure  uniform  statutory 
construction,  as  well  as  to  continue 
uniformity  with  related  Federal 
regulatory  statutes,  the  Department  is 
applying  the  "business  day"  definition 
of  the  R^ulation  X  in  this  rule. 
Therefore,  business  day  means  a  day  on 
which  the  offices  of  the  business  entity 
are  open  to  the  public  for  carrying  on 
substantially  all  of  the  entity's  business 
functions.  If  a  day  is  not  specified  as  a 
business  day  in  this  rule,  the  reference 
is  to  a  calendar  day. 

Effective  date  of  tranter.  There  were 
three  comments  on  this  definition.  One 
commenter  approved  of  the  definition 
because  the  date  was  pinpointed. 
Another  commenter  disagreed  and 
considered  the  date  indefinite, 
particularly  as  it  relates  to  delinquent 
mortgages.  The  third  thought  the 
effective  date  of  transfer  should  be  the 
date  the  contract  between  the  parties 
states  that  the  transfer  takes  place. 

Hl/D  response.  The  term  "effective 
date  of  transfer"  is  defined  in  Section  6 
of  the  Act  as  the  date  on  which  the 
mortgage  payment  of  a  borrower  is  first 
due  to  the  transferee  servicer  (new 
servicer)  pursuant  to  the  assignment, 
sale,  or  transfer  of  the  servicing  of  the 
mortgage  loan.  The  statute  controls  and 
HUD  does  not  have  discretion  to 
consider  the  suggested  alternatives. 

Mortgage  servicing  loan.  The 
Department  received  several  comments 
regarding  the  extent  and  limitations  of 
coverage  under  this  rule.  The  term 
"federally  related  mortgage  loan"  was 
the  starting  point  for  delineating 
ccfverage  and  is  defined  in  §  3500.2, 
subject  to  the  exemptions  in  §  3500.5. 
Pursuant  to  section  19(a)  of  RESPA,  at 
this  time  the  Secretary  has  exempted  • 
fitim  the  requirements  of  this  rule  any 
subordinate  lien  federally  related 
mortgage  loans  and  has  excluded  all 
open-end  lines  of  credit  (home  equity 
plans),  whether  secured  by  a  first  or 
subordinate  hen.  that  are  covered  under 
the  Truth  in  Lending  Act  and 
Regulation  Z.  The  penalty  provisions  of 
the  Truth  in  Lending  Act  are  similar  to 
those  of  Section  6  of  RESPA,  and  the 
error  resolution  section  of  Regulation  Z 
(12  CFR  226.13)  provides  protections 
similar  to  Section  6  of  RESPA.  Any 
other  federally  related  mortgage  loan 
secured  by  a  first  lien  and  not  exempted 
under  §  3500.5,  is  covered  by  these 
requirements  and  called  a  "mortgage 
servicing  loan." 

Other  Terms 

Four  commenters  asked  for 
definitions  of  additional  terms.  One 
commenter  suggested  that  "loans  made" 


be  distinguished  from  "loans 
originated",  and  that  "servicing 
transfer"  be  defined. 

HUD  response.  The  terms  "loans 
made"  and  "loans  originated"  are 
synonymous,  but  the  Department  agrees 
that  consistent  use  of  terminology 
would  avoid  confusion  and,  therefore, 
has  eliminated  the  term  "loans  made." 
HUD  considers  a  "servicing  transfer"  to 
be  a  sale,  assignment,  or  transfer  of 
servicing  to  a  person  or  legal  entity 
other  than  the  maker  of  the  loan  named 
in  the  legal  docimients.  Also,  as 
discussed  more  fully  later  in  this 
preamble,  a  servicing  transfer  occurs  as 
part  of  a  table-funding  (defined  in 
§  3500.2)  between  the  mortgage  broker, 
as  transferor,  and  the  funding  lender,  as 
transferee. 

Refinancing  Transactions 

The  Department  received  18 
comments  relating  to  refinancing 
transactions.  Seven  commenters 
recommended  that  refinancing  be 
defined.  Three  commenters  questioned 
the  statutory  authority  for  covering 
refinancing  transactions.  Since  HUD 
received  these  comments,  the  Housing 
and  Community  Development  Act  of 
1992  amended  RESPA  to  state 
specifically  that  refinancing  transacitions 
are  covered.  A  definition  of  refinancing 
was  added  to  part  3500  in  revisions 
published  on  February  10, 1994  (59  FR 
6505,  concerning  subordinate  Uens), 
and  is  appUcable  to  this  section.  The 
impact  of  this  definition  is  that 
transactions  specifically  excluded  from 
the  definition  of  refinancing  do  not 
require  new  disclosiu«s. 

Questions  Involving  State  Lavf 
Preemption 

One  commenter  asked  about  the  effect 
of  SectidR  6  on  State  laws.  While 
Section  18  of  RESPA  (12  U.S.C.  2616) 
sets  forth  general  provisions  regarding 
preemption,  Section  6  contains  its  own 
preemption  provision. 

The  Secretary  believes  that  one  of  the 
significant  achievements  of  Section  6 
was  the  elimination  of  perceived 
difficulties  in  the  marketing  of  servicing 
rights  for  mortgage  loans  originated  in 
various  States.  In  part.  Section  6 
constituted  a  recognition  of  the  de  facto 
national  market  for  mortgages  and 
mortgage  servicing  and  represented  an 
attempt  to  facilitate  such  a  market  by 
establishing  uniform  standards. 
Therefore.  Section  6  is  determinative  of 
the  information  required  for  the 
Servicing  Disclosure  Statement  and  the 
Notice(s)  of  Transfer;  any  other  similar 
State  requirements  are  preempted.  Other 
provisions  of  State  laws,  such  as  those 
requiring  additional  notices  to 


insiirance  companies  or  taxing 
authorities  are  not  preempted  by 
Section  6  or  this  rule,  ff  permitted  under 
State  law,  such  additional  information 
may  be  added  to  a  notice  prepared 
under  this  section. 

,  Requests  for  Exemption 

(1)  Nine  commenters  requested  that 
their  institutions  be  exempted  bom 
providing  Servicing  Disclosure 
Statements,  either  because  they  were 
not  institutions  that  transferred 
servicing  or  because  they  were  chartered 
to  make  certain  public  purpose  loans. 
Another  commenter  wanted  an 
exemption  for  lenders  that  always 
transfer  loans  at  closing;  three 
commenters  requested  an  exemption  for 
lenders  that  do  not  sell  the  servicing 
rights. 

HUD  response.  While  the  Secretary 
has  the  authority  to  create  classes  of 
exemptions  imder  Section  19  of  RESPA, 
no  commenter  advanced  a  reason  that 
would  justify  an  exempted  class.  The 
Servicing  Disclosure  Statement  is 
particularly  appropriate  when  a  lender 
always  transfers  loans  at  closing.  When 
a  servicer  never  sells  servicing  rights,  it 
can  simply  state  that  fact.  In  any  event, 
the  information  relating  to  complaint 
resolution  must  be  provided,  althou^ 
lenders  that  do  not  transfer  servicing 
may  incorporate  this  information  into 
the  HUD-l  or  HUD-IA.  HUD  amended 
the  Servicing  Disclosure  Statement  to 
include  a  sentence  in  the  heading 
suggesting  that  a  borrower  save  the 
statement  if  a  loan  is  approved  and  to 
include  alternate  language  regarding  the 
history  of  mortgage  servicing  transfers 
that  is  allowed  under  the  1994 
amendments  of  Section  6. 

(2)  In  the  event  a  lender  changes  its 
pohcy  and  begins  to  sell  the  servicing, 
a  commenter  suggested  that  these 
lenders  have  to  follow  the  rule  within 
six  months  after  beginning  sale  of 
servicing. 

HUD  response.  When  a  lender 
determines  that  it  will  sell  servicing,  the 
lender  will  be  subject  to  the  requirement 
that  it  furnish  to  the  borrower  a  15-day 
Notice  of  Transfer.  The  lender  may  also 
be  required  to  revise  its  Servicing 
Disclosure  Statement  at  the  next 
calendar  year  revision.  There  is  no 
obligation  to  send  an  amended 
Servicing  Disclosure  Statement  for 
previously  closed  loans  at  the  time  of 
the  sale  of  servicing;  the  15-day  Notice 
of  Transfer  provides  the  required 
information. 

(3)  Three  commenters  suggested  that 
mortgage  brokers  should  be  exempt 
fit>m  furnishing  the  Servicing  Ehsclosure 
Statement,  because  furnishing  the 
Statement  is  the  obligation  of  the 
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funding 

commwitw  mmstod  thai  a  fK»4o-fK» 
maatingwithmemottygabroiwr 
should  Mtisff  Am  fao»4o-fMe  meeting 
requiramant  for  a  lender.  TWo  other 
commenters  stated  that  the  time  (3 
business  days)  should  begin  to  run  attest 
the  lender  receives  the  written 
amvlicatian  from  another  party. 

Hin?  respome.  The  general  rule  is 
that  the  Servicing  Oisdosuie  Stirtement 
shall  be  provided  within  3  days  of 
receipt  of  the  borrower's  written  loen 
applicatiaa,  unless  the  application  for 
credit  is  turned  down  within  that  time. 
If  an  applicaiion  is  received  by  a 
mortgage  broker  that  will  close  tlra  loan 
in  its  own  name  using  table  fiindmg,  the 
t^le  funding  mortgage  broker  is  to 
provide  the  Servicing  Disclosure 
Statement,  using  the  "we  do  not  service 
mortgage  loans"  c^tional  language  in 
§3500.21(bK4).  Similariy,  for  first-lien 
dealer  loans,  the  dealer  should  provide 
the  Servicing  Disclosure  Statement, 
using  the  "we  do  not  service  mortgage 
loans"  opticmal  language. 

(4)  A  conunenter  questioned  whether 
a  Servicing  Disclosure  Statement  is 
required  whm  the  mortgage  servicing 
function  is  transferred  to  an  affiliated 
entity.  A  question  was  also  posited  as  to 
how  to  treat  a  circumstance  when  a 
lender  had  a  program  that  always  sold 
servicing  and  another  where  no 
seiEviping  wa»  required. 

HUD  response.  A  Notice  of  Transfer 
generally  is  raquiied  when  there  is  a 
transfer  of  servicing  between  or  to 
affiliates,  unless  there  are  no  substantial 
dianges  in  the  way  the  borrower  makes 
pajrments  (see  discussion  below). 
However,  the  information  r^arding 
affiliate  or  suhsidiad^  transfers  is  not 
required  to  be  included  in  the  statistical 
computations  found  in  the  Servicing 
Disclosure  Statement  hi  the  interest  of 
full  disclosure,  this  informatimi  may  be 
provided  voluntarily;  the  model  format 
allows  for  this  disclosure.  If  the  lender 
is  providing  the  historical  data,  the 
lender  should  indicate  whether  the 
Servicing  Disclosure  Statnnent  includes 
assignments,  sales  or  transfers  to 
affihates  ca  subsidiaries.  When  the 
lender  has  a  variety  of  programs,  some 
of  which  sell  swicing  and  some  of 
which  do  not,  information  may  be 
added  to  the  model  format  to  allow  the 
servicer  to  describe  this  situation,  or 
some  variation  of  this  situation.  Furth^, 
while  the  use  of  the  acknowledgment  is 
mandatary,  the  use  of  the  model  format 
is  not.  and  the  incorporation  in  a 
footnote  or  othennrise  of  reasonable 
additional  information,  to  describe 
situations  that  do  not  fit  ctmveniently 
into  the  format  is  anticipated  and 
expected.  Sample  Imguage  describing 
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other  altemaive  situations  has  been 
included  witl  the  modd  format. 

(5)  Several  commenters  diacusaed 
proposed  vaiiationii  to  the  Servicing 
Dfscloeure  Statement.  These  variations 
included  pen  nitting  a  loader  to:  (i)  state 
its  reasons  fa  ■  servicing  or  not  servidi^ 
loans;  (ii)  identify  the  types  of  loans  it 
services  and,  by  the  percentages  of  each 
t3fpe  of  loan  transferred,  the  types  of 
loans  it  sells;  and  (iii)  advise  the 
borrower  of  die  new  servicer,  if  any.  at 
aettlranent.  One  conunenter  suggested 
that  §3500.2i(c)  contain  a  statement 
that  the  use  of  the  sample  language  in 
the  appendices  be  considered  as 
compliance  ifeith  the  disclosure 
requirementalof  that  paragra|A.  Fifteen 
commenters  tecommended  that  lenders 
should  not  be  required  to  obtain  writtm 
acknowledgehients  of  the  Serviciixg 
Disclosure  Statement  from  loan 
applicants  \^^ose  applications  are 
rejected  m  withdrawn.  One  commenter 
recommended  that  actual  percentages  be 
used  rather  tian  roimding  to  the  nearest 
quartile.  Contoenters  also  requested 
that  HUD  pesnit  longer  than  31  dajre  to 
calculate  thejpereentage  after  the  end  of 
the  calendar  rear. 

HUD  respc  nse.  The  elements 
contained  in  the  rule  and  Servicing 
IKscIosure  Scitement  comply  with  the 
Secretary's  ntandate  under  Section  6  of 
RESPA.  The  Secretary  is  required  to 
develop  a  di^losure  statement  that 
would  notifytapphcants  for  federally 
related  mortgage  loans  about  the 
servicing  procedures,  transfer  practices 
and  requiren^ents,  and  the  available 
complaint  refolution  process.  In 
addition,  thejSecretary  must  develop  an 
acknowledgeknent  that  the  disclosure 
has  been  reaa  and  understood,  as 
evidenced  by  signatures  of  the 
applicants  v»ien  such  a  statenMot 
appears  in  the  application.  As  m  the 
interim  rule.jthe  Secretary  has 
determined  that  is  in  the  applicant's 
best  interest  for  the  signature  to  be  at  the 
end  of  the  Ssvicing  Disclosure 
Statement,  because  this  directs  the 
applicant's  attention  partiailarly  to  the 
servicing  transfer  issue. 

While  the  precise  wording  of  the 
Servicing  Disclosure  Statement  is  left  to 
the  lender's  «scretion,  HUD  presumes 
that  lenders  <  rill  use  the  sample 
language  in  <  eveloping  their  own  forms. 
However,  HI  D  will  not  give  blanket 
approval  to  l^nns  that  it  has  not  seen; 
the  lender  must  determine  the 
appropriate  fenguage  to  make  proper 
(tisclosure  toi  the  borrower.  Only  the 
language  in  Ipe  model  Applicant's 
AckjQowIedg^ment  is  mandatory  and 
must  be  folldwed  precisely. 

Even  though  the  Department  believes 
that  most  lei  ders  will  use  the  simpler 


alternative  language  allowed  by  the 
Riegle  Cbinmunity  Devriopment  and 
R^ulatory  hnpiovement  Act  of  1994 
(Pub.  L.  103-325,  approved  September 
23, 1994),  the  DepMtment  has  adopted 
the  suggestion  of  permitting  a  longer 
time  for  computation  of  the  previous 
year's  percentages.  The  final  rule  allows 
the  lender  to  calculate  the  percentages 
no  later  than  the  end  of  the  first  quaotile 
in  the  next  calendar  year  (March  31). 
Under  his  Secticm  19  autbmity,  the 
Secretary  has  also  created  an  exemptitm 
to  the  disclosure  reqoirement,  including 
the  signed  acknowledgment,  if  an 
af^licant  is  turned  down  for  credit 
within  three  business  days  of  receipt  of 
the  appbcation.  This  exemption  makes 
all  the  mortgage  servicing  notice 
provisions  consistent  with  good  feith 
estimate  amendments  in  section  951  of 
the  Housing  and  Community 
Development  Act  of  1992. 

Metier  and/ac  Acquisition  of  Servicing 

(1)  Several  commenters  adied  various 
questions  as  to  what  disdosures  were 
necessary  when  a  snvicer  buys  another 
servicer,  with  or  without  changing  the 
servicer's  name,  or  merges  one  s«vicer 
into  another  servioCT.  In  additim,  two 
comments  concerned  the  functions  of 
"master  servicers"  and  "subservicers." 
The  entity  holding  servicing  rights  is 
frequently  called  the  "master  servicer," 
and  the«ntity  performing  the  actual 
servicing  is  called  the  "subservicer". 
Two  situations  were  posited:  first,  the 
rights  to  servicing  are  sold,  but  the 
subservicer  remains  the  same.  Sectrnd. 
the  subservicer  changes,  but  the  master 
servicer  remains  the  same. 

HUD  response.  The  controlfing 
consideration  in  whether  a  Notice  of 
Transfer  must  be  delivered  for  a  sale, 
transfer,  or  assignment  is  whether  there 
is  a  significant  diange  of  servicing  that 
potentially  affects  the  bmrower.  In 
ordinary  transfers  of  servicing  between 
distinct  entities,  the  Notice  of  Transfer 
is  always  required.  In  certain  other 
situations — e.g.,  transfers  between 
affiliates,  transf^s  because  a  servicer  or 
subservicer  is  bought  or  merged  into 
another  entity,  and  transfers  between 
master  servicers  when  the  subservicer 
stays  the  same  and  when  the  subservicer 
changes — a  Notice  of  Transfer  is 
required  unless  there  is  no  diange  in  the 
payee,  the  collection  address,  account 
number,  or  the  amoimt  of  the  payment. 

(2)  Six  commenters  suggested  that 
when  there  are  multiple  applicants,  it 
should  be  sufficient  for  the  lendm  to 
give  the  Servicing  Disclosure  Statement 
to  one  of  the  co-applicants  in  a  face-to- 
face  interview.  One  commenter 
requested  that  a  co-signer  not  be 
considered  as  a  perscm  who  applies  for 


Federal  Register  /  Vol.  59.  No.  242  /  Monday.  December  19,  1994  /  Rules  and  Regulations    65445 


a  loan,  therefore  obviating  the  need  for 
the  co-signer  to  receive  a  Servicing 
Disclosure  Statement.  Another 
commenter  asked  how  long  a  lender 
must  keep  co-signers"  signatures  on  file. 

HUD  response.  Delivery  of  a  single 
Servicing  Disclosure  Statement  in  a 
face-to-fece  meeting  with  one  or  more 
applicants  is  acceptable,  and  the 
Acknowledgement  may  be  signed  at  that 
time.  For  each  applicant  or  co-applicant 
who  is  not  present,  the  Servicing 
Disclosure  Statement  may  be  delivered 
on  his  or  her  behalf  to  an  applicant  who 
is  present,  or  may  be  mailed  within  3 
business  days  by  first  class  mail,  postage 
prepaid.  While  a  co-signer  might  be  an 
integral  party  to  the  transaction,  a  co- 
signer is  primarily  interested  in  timely 
payments  of  the  mortgage,  not  in  who 
holds  the  mortgage  servicing.  Therefore, 
a  co-signer's  aduiowledgment  is  not 
required. 

The  signed  acknowledgments  are  to 
be  in  the  loan  package.  Consistent  with 
other  record-retention  requirements  of 
part  3500.  the  lender  must  keep  the 
signed  acknowledgments  for  five  years 
after  the  date  of  settlement  of  the  loan 
unless  the  lender  disposes  of  its  interest 
in  the  loan  and  does  not  service  the 
mortgage.  In  this  case,  the  Servicing 
Disclosure  Statement  would  be  part  of 
the  transferred  loan  file. 

(3)  One  comment  suggested  that 
requiring  prepaid,  first-class  postage  for 
a  Servicing  Disclosure  Statement  that  is 
mailed  is  unnecessary,  costly,  and 
inconsistent  with  the  disclosure  mailed 
in  compliance  with  the  Truth  in 
Lending  and  Equal  Credit  Opportunity 
Acts.  If  the  transaction  is  handled  by 
mail,  one  commenter  suggested,  the 
period  of  three  business  days  should 

^^...^begin  only  after  the  lender  receives  a 
ivritten  application  from  the  borrower. 

HUD  response.  The  use  of  prepaid, 
first-class  mail  is  common  business 
practice.  The  practice  reasonably 
assures  that  the  borrower  will  receive 
the  Servicing  Disclosure  Statement  and, 
thus,  affords  protection  to  those 
responsible  for  deUvering  the  statement. 
The  3-business  day  period  begins  only 
when  the  application  is  received. 

(4)  Four  commenters  suggested  that 
lenders  be  permitted  to  include  in  the 
Servicing  Disclosure  Statement  a 
statement  that  "the  loan  cannot  be 
funded  unless  the  acknowledgements 
are  signed  and  returned."  One 
commenter  asked  that  no  follow-up 
correspondence  be  required  if  the  lender 
has  provided  the  Servicing  Disclosure 
Statement  to  the  borrower  and  the 
borrower  has  not  retiimed  a  signed 
Acknowledgement. 

HUD  response.  The  Department  has 
^    deleted  in  this  final  rule  the  provision 


that  no  loan  should  be  funded  unless 
the  signed  Acknowledgement  was 
contained  in  the  loan  package.  HUD  has 
determined  that  there  is  sufficient 
oversight  by  regulators  and  secondary 
market  purchasers,  and  no  overriding 
reason  to  highlight  the  Ser\'icing 
Disclosure  Statement  over  any  other 
required  statement.  However,  the 
Acknowledgement  is  still  required  to  be 
a  part  of  the  loan  package.  The 
Department  has  also  eliminated  the 
mandator}'  follow-up  requirement  that 
was  included  in  the  interim  rule. 

(5)  One  commenter  stated  that  if  the 
servicing  is  always  sold,  transferred,  or 
assigned,  there  is  not  a  "present 
servicer"  or  a  "new  servicer"  at  the  time 
of  application  for  the  loan.  The  model 
language  of  the  Notice  of  Transfer 
indicates  that  the  borrower  will  be 
informed  about  the  servicer,  but  the 
language  fails  to  state  when  and  in  what 
format  the  borrower  will  receive  this 
information. 

HUD  nsponse.  The  Department 
disagrees  with  the  content  of  this 
comment.  Whoever  sells,  transfers,  or 
assigns  a  federally  related  mortgage  loan 
is  considered  the  present  servicer  and  is 
called  the  "transferor  servicer"  in  this 
rule.  The  servicer  that  buys,  is 
transferred,  or  is  assigned  the  mortgage 
servicing  function  is  the  new  servicer 
and  is  called  the  "transferee  servicer." 
A  mortgage  broker  that  closes  a  table- 
funded  transaction  in  its  own  name  is 
in  the  position  of  a  transferor  servicer. 
A  dealer  in  a  first  lien  dealer  loan 
situation  is  also  a  transferor  servicer. 
Appendix  B  of  the  interim  rule 
presented  sample  language  for  the 
Notice  of  Transfer;  the  language  is 
retained  in  substantial  degree  in  this 
final  rule.  As  with  the  Servicing 
Disclosure  Statement,  discretion  is 
allowed  concerning  the  exact  wording 
of  the  Notice  of  Transfer,  but  the  various 
elements  that  the  notice  must  contain 
are  detailed  in  §  3500.21(e). 

(6)  Two  commenters  requested 
clarification  about  who  bears  the 
primary  responsibility  for  noticing  the 
borrower  of  a  transfer  of  servicing  when 
the  transferor  and  transferee  choose  to 
notify  the  borrower  in  a  single,  joint . 
Notice  of  Transfer. 

HUD  response.  HUD  believes  that  in 
normal  business  transactions,  the  timing 
and  issuance  of  Notices  of  Transfer 
would  be  resolved  as  part  of  the 
purchase  and  sale  agreement.  If  a  joint 
notice  is  not  feasible,  both  notices  will 
be  required. 

(7)  Several  commenters  were 
concerned  about  the  impact  of  the 
requirements  on  the  servicer's  abihty  to 
administer  collection  practices 
consistent  with  investor  requirements. 


A  commenter  questioned  whether  a  late 
payment  could  be  assessed  prior  to  the 
60-day  period  if  the  payment  had  not 
been  made  to  the  transferee.  Also,  two 
commenters  asked  whether  late  fees  due 
prior  to  the  transfer  could  be  assessed. 

HUD  position.  If  within  the  60-day 
period  the  borrower  has  mistakenly 
mailed  a  payment  to  the  transferor 
instead  of  the  transferee,  a  late  fee  may 
not  be  imposed.  However,  if  neither  the 
transferor  nor  the  transferee  has 
received  a  regularly  scheduled  payment 
within  the  60-day  period,  or  any  longer 
applicable  grace  period,  late  pa>'ment 
charges  may  be  assessed  in  accordance 
with  the  servicer's  established  practices. 
Late  charges  due  from  the  borrower 
before  the  effective  date  of  transfer  of 
servicing  are  not  covered  bv  RESPA  or 
this  rule. 

Questions  Relating  To  Qualified  Written 
Requests 

(1)  Two  comments  addressed  the  type 
of  information  that  HUD  permits  a 
borrower  to  include  in  a  "qualified 
written  request."  One  commenter 
wished  to  Umit  the  requirements  to 
those  inquiries  asserting  errors  that  have 
been  caused  by  the  transfer  of  servicing 
on  a  mortgage  account.  The  other  ' 
commenter  wanted  clarification  on 
whether  the  requirements  were  limited 
to  inquiries  on  payments  and  account 
balances.  Another  question  concerned 
the  length  of  time  a  ser\'icer  has  to 
respond  to  quaUfied  written  requests 
after  a  loan  is  paid  off  or  after  servicing 
has  been  transferred. 

HUD  response.  The  statute 
encompasses  all  information  relating  to 
the  servicing  of  a  mortgage  loan  and' 
does  not  restrict  the  subject  matter  to 
questions  concerning  the  transfer  of 
servicing,  installment  payments,  or 
account  balances.  For  example,  a 
written  inquiry  concerning  a  collection 
for  or  disbursement  fiom  an  escrow 
account  would  be  a  qualified  written 
request  if  the  correspondence  contains 
•  the  required  identifying  elements.  In 
§  3500.21(f)(2),  the  Department 
establishes  a  1-year  period  in  which  a 
quahfied  written  request  is  valid  after 
the  date  of  loan  pay-off  or  mortgage 
servicing  transfer. 

(2)  Three  commenters  were  concerned 
about  how  written  requests  were 
received.  One  said  that  the  regulations 
should  state  that  "a  qualified  written 
request"  must  be  mailed  to  an  address 
supplied  by  the  servicer  in  the  coupon 
book  or  written  correspondence  and  not 
the  address  for  the  mortgage  payment. 
Another  wanted  to  disregard  requests 
that  lacked  the  account  number  or  were 
attached  to  the  borrower's  check,  as 
distinguished  from  being  placed  in  the     ^ 
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same  envelope.  The  third  suggested  that 
the  regulations  should  specifically 
disquabfy  written  inquiries  that  the 
bafTO%ver  inchiiles  with  the  loan      m 
payment.  A  cranmenter  suggested  that 
the  Department  require  a  servicer  to 
provide  to  the  hamweT  information 
identifying  the  name  and  telephone 
number  of  a  representative  or  the  office 
or  department  of  the  servicer  through 
which  the  borrower  will  receive 
assistance  after  sul»nitting  a  qualified 
written  request. 

HUD  response,  (i)  This  rule  does  no« 
require  that  a  servicer  establish  an  office 
to  handle  borrowers'  complaints.  It 
does,  however,  allow  the  servicer  to  do 
so.  In  the  event  the  servicer  establishes 
such  an  office  and  complies  with  all  the 
necessary  notice  provisions  of  this  rule, 
then  the  borrower  must  deliver  its 
request  to  that  office  in  order  for  the 
inquiry  to  be  a  "qualified  written 
request"  (see  the  optional  language  in 
Appendix  MS-2  to  part  3500). 

(li)  If  the  servicer  determines  that  a 
borrower's  correspondence  does  not 

-   constitute  a  qualified  written  request 
(the  most  bkely  disqualification  would 
be  writing  the  inquiry  on  the  payment 

^  coupon),  the  servicer  should  retain 
sufficient  information  to  support  its 
determination. 

(3)  A  commenter  sought  clarificaticm 
of  when  the  Departmoiit  considers  an 
inquiry  to  be  resolved. 

tiUD  response.  An  inquiry  is  resolved 
when  the  servicer  supplies  the 
requested  information  or  corrects  an 
error.  See,  for  example.  Regulation  Z,  12 
U.S.C.  226.13(e)  and  (0  fw  similar 
complaint  resolution  provisions. 

(4)  Eight  commenters  discussed  the 
protection  of  the  borrower's  credit  rating 
during  a  dispute.  Most  commenters 
asked  whether  a  lender  could  provide 
payment  information  to  a  consiuner 
lepwting  agency  prior  to  the  end  of  the 
60-business  day  period  if  the  dispute 
was  resolved.  "Two  commenters  noted 
that  a  servicer  would  be  in  an  unfair 
poeition  if  the  servicer  has  previously 
reported  •  borrower's  loan  as  past  due 
and  then  is  not  allowed  to  report  the 
payment  The  commenteis  suggested 
that  the  servicer  be  permitted  to  advise 
the  credit  agency  that  the  servicer  is 
prohibited  by  law  friMD  providing 
additional  information  at  that  time.  As 
a  benefit  to  the  boiiowar,  one  comment 
suggested  that  the  servicer  be  allowed  to 
r^MXt  imor  to  the  60-business  day 
period  to  dear  a  borrower's  record.  One 
coranmiter  raised  a  question  about 
vrttether  a  lender  should  assume  that  a 
third  party  is  acting  as  the  bontnver's 
agent,  or  should  require  proof  firom  the 
barrowrar  of  this  detegatioo  of  authority. 
Ftethermoie,  the  commenter  asked  if 
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the  20-busines ;  day  time-frame,  in 
which  the  bon  swer  must  receive  a 
written  ackno\  rledgement  from  the 
servicer,  is  calculated  from  when  the 
request  is  received  or  when  the  servicer 
confirms  that  ^e  third  party  is  the 
borrower's  ageht. 

HUD  resporme.  HUD  interprets  the 
statute  to  mea*  that  no  adverse 
information  retating  to  a  btHTOwer's 
overdue  payment  information  may  be 
provided  to  a  fcedit  reporting  agency 
within  the  60-Aay  period  after  the 
servicing  funcpon  is  transferred, 
assigned,  or  sold  or  after  the  servicer 
receives  a  qualified  written  request  for 
information.  TJhe  statute  is  implemented 
by  this  rule  inn  manner  that  does  not 
prohibit  a  senpcer  from  reporting  an 
improvement  (such  as  a  payment  found 
or  received)  in  the  bonx)xver's  record 
within  the  60  ^ay  period.  It  is  the 
servicer's  responsibility  to  determine 
whether  it  hai  sufficient  information 
that  a  third  pa  rty  is  acting  as  the 
borrower's  ag<  nt  or  the  borrower  should 
verify  the  agei  it's  representative 
capacity.  Wh«  a  the  servicer  is  in  doubt 
as  to  the  statue  of  the  third  parfy,  the 
«vritten  acknolvledgement  can  also  be 
mailed  to  the  t}orTower  to  ask  that  the 
borrower  verify  the  status  of  the  third 

(5)  One  coi^ment  asked  for 
clarification  df  whether  the  servicer  was 
prohibited  inkn  reporting  delinquencies 
unrelated  to  a  dispute. 

HUD  response.  A  servicer  may  report 
a  delinquencj  to  a  credit  reporting 
agency  provided  that  the  repmt  does  not 
concern  a  peiiding  qualified  written 
request,  whic  i  questicms  the  cmrectness 
of  the  accoun :.  or  a  loan  payment  sent 
by  the  Ixktow  er  to  the  transferor,  rather 
than  the  trant  feree,  within  60  da3rs  after 
the  servicing  af  the  loan  is  transferred. 

(6)  One  coi  unenter  hypothesized  a 
situation  in  vi  hich  a  borrower  sends  a 
qualified  request  in  September 
concerning  a  late  charge  assessed  on  the 
March  payment,  yet  the  borrower  has 
not  made  hisJApril  throu^  August 
payments.  Is  the  servico'  prtdubited 
tmm  iep<»tizi  g  these  delinquencies  in 
September,  a  though  they  are  unrelated 
to  the  March  dispute? 

HUD  posit,  on.  The  receipt  of  a 
qualified  wri  ten  request  1^  the  servicer 
determines  «  hen  the  60-business  day 
period  beginf .  If  the  April  through 
August  delinquencies  are  caused  by  the 
problem  or  ifsue  identified  by  the 
bomnrer  in  ftie  request,  adverse 
information  lelated  to  all  of  these 
delinquenciai  may  not  be  sulnnitted  or 
resubniitted.jif  previously  reported.  In 
this  instance^  the  60-busGaess  day 
period  begin*  when  the  qualified 
written  request  is  received  in 


September.  However,  there  is  nothing  in 
RESPA  that  prohibits  the  servicer  from 
initiating  foreclosure  action,  or  taking 
other  remedial  actions  under  the 
applicable  mortgage  docummts.  against 
the  mortgaged  property  based  on  the 
delinquent  pa3nnents  in  March  through 
August.  The  servicer's  timing  on 
initiating  foreclosiue  acticm  is  governed 
by  the  provisions  tA  the  borrower's 
mortgage  document. 

Servicing  Involving  Certain 
Government-Related  Agencies  or 
Enterprises 

Section  6  provides  that  certain 
government  or  government-sponsored 
entities  that  have  oversight  or  other 
relationships  with  servicers  are  not 
thraaselves  servicers  tm  purposes  of 
Section  6.  These  entities  include  the 
Federal  Deposit  Insurance  Corporation 
(FDIC)  and  the  Resolution  Trust 
Corporation  (RTC)  in  connection  with 
assets  acquired,  assigned,  sold,  ot 
transferred  pursuant  to  section  13(c)  of 
the  Federal  Deposit  Insurance  Act  or  as 
receiver  or  conservator  of  an  insured 
depository  institution.  Section  6  also 
makes  provisions  for  certain 
circumstances  involving  mortgage 
servicing  loans  when  government  or 
government-sponsored  entities  have  to 
deal  with  the  termination  for  cause  of 
the  contract  for  servicing  a  loan  or  with 
the  commsncement  of  proceedings  for 
bankruptcy  of  the  servicer  in  a  program 
involving  such  entity.  In  addition,  in 
giving  the  transfer  notice  the  statute  also 
allows  a  delay  of  up  to  30  days  after  the 
transfer  of  servicing.  HUD  believes  that 
Congress  exempted  these  entities  from 
most  mortgage  servicing  transfer 
requirements  so  as  not  to  interfere  with 
the  fiduciary  responsibilities  of  the 
entities  with  regard  to  protective  acticms 
needed  to  be  taken  by  such  entities,  and 
not  to  create  for  such  governmental 
entities  potential  liability  that  could 
inhibit  the  orderly  transfer  of  servicing. 
Also,  imposition  of  standard  business 
requirements  in  troubled  situations 
involving  a  fiduciary  could  adversely 
afiect  the  imderlying  value  of  the  related 
mortgage  servicing.  Because  the 
rationales  discussed  above  apply 
equally  well  to  othw  Fedoal  entities  not 
specifically  enumerated  in  Section 
6(i)(2)  of  the  Act.  the  Secretary  has 
exercised  his  authorify  under  Section 
19(a)  of  RESPA  and  has  added  certain 
other  Federal  agencies  (HUD.  including 
FHA;  VA;  NCUA;  and  FmHA)  that 
might  also  be  in  a  fiduciary  positirai  or 
need  to  protect  a  bonovrer  in  an 
otherwise  covered  mortgiBge  loan 
situation. 

In  addition,  under  Section  19  the 
Secretary  has  exempted  FHA  from 


having  to  provide  the  Notice  of  TVansfer 
in  those  instimoes  wheva  the  mort^ige 
has  been  assigned  (along  with  the 
servicing)  to  FHA  for  the  p^nient  of  the 
mortgage  insurance  benefits  pursuant  to 
section  230  of  the  National  Housing  Act 
(12  U.S.C  17l5u).  Under  the  assi^unent 
program,  the  mer^agor  acUvefy 
provides  information  to  both  Ae 
mortgagee  and  FHA  in  order  to  show 
that  the  moitg^w  meets  certain 
eligibility  criteria.  The  assignment  of  the 
mortgage  to  FHA  is  not  a  business 
decision.  Rather,  it  is  a  means  by  vrhich 
eligible  mortgagors  can  avoid 
foreclosure  imd  keep  their  homes. 

Mortgagors  are  aware  eariy  on  in  the 
process  that,  if  deemed  eli^Ie.  HUD 

"kbecane  their  mortgagee  and 
servii^er.  HUD  also  accepts  assignment 
of  oth^  single-family  insured  mortgage 
loans  under  certain  specialty  programs. 
These  assignments  are  not  comparable 
to  the  nonnal  sale  and  purdiase 
transactions  that  the  mortgage  servicing 
transfer  provisions  of  Section  6  were 
designed  to  address.  Thus,  requiring 
HUD  to  pronde  the  notice  of  transfisr  in 
cases  where  mortgages  are  assigned  to 
HUD  would  not  serve  the  purposes  of 
Section  6.  and  these  asaignnients  have 
been  exenqited  under  the  Secr^ary's 
authority  in  Sectimi  19. 

Damages  and  Costs 

(1)  The  statute  provides  that  whoever 
fails  to  comply  with  any  provision  of 
Section  6  shall  be  BeUe  to  the  borrower. 
These  damages  include  actual  damages 
and.  in  an  action  brought  by  an 
individual,  up  to  .$1,000  for  a  pattern  of 
noncompliance;  in  a  class  action,  the 
additional  damages  nay  not  exceed  the 
lesser  of  $500,000  or  1%  of  the 
servicer's  net  wortti. 

A  conmaenter  noted  that  "actual 
damages"  should  be  darified.  If  a 
servicer  rq)orted  a  debt  to  a  credit 
bureau  widiin  the  eo-business  day 
proscribed  period,  and  ^  borrower 
alleges  that  the  reporting  resuhed  in  the 
borrower's  inability  to  obtain  credit,  the 
servicer  could  be  liable  for  damages, 
even  if  the  report  was  correct.  Therefore, 
the  commenter  suggested  that  to  prove 
actual  damages  tlwborrower  must 
show: 

(a)  The  servicer  made  the  report  to  a 
credit  company  within  the  proscribed 
period; 

(b)  The  borrower  was  correct,  the 
dispxite  was  resolved  in  the  borrower's 
favor;  and 

(c)  The  borrower  would  have 
otherwise  been  approved  for  the  credit. 

HUD  position.  II  a  servicer  violates 
§  3S00.21(g)  by  r^Mnting  informati<m  on 
a  borrower  to  a  credit  agency  relating  to 
a  dispute  regarding  the  borrower's 


payments  within  60  business  deys  of 
receiving  a  qiudified  writtait  inquiry 
from  the  borrower,  that  servicer  will  be 
hable  for  all  proven  actual  damages  that 
the  borrower  suffered  because  of  the 
servicer's  action.  Further,  if  a  pattern  of 
noncompliance  can  be  estri>lished.  the 
servicer  may  be  hable  to  that  borrower 
for  additional  damages  not  to  exceed 
$1,000.  The  costs  of  the  action  and 
attorneys  fees  also  can  be  recovered. 
The  statute  requires  no  qualifying 
criteria  that  the  bom>wer  must  meet 
before  actual  damages  may  be  sou^t 
from  the  servicer. 

(2)  One  commenter  suggested  that  the 
date  on  the  Servicing  Disclosure 
Statement  was  unnecessary.  Another 
commenter  noted  that  the 
Acknowledgment  Form  requires  the 
applicant  to  state  that  he  has  read  and 
"understands"  its  contents;  howevw, 
the  commenter  stated,  this  might  create 
potential  legal  aHnpUcations. 

HUD  response.  Since  the  servicer  is 
liable  for  damages  and  costs,  it  is  in  the 
servicer's  own  interes^to  note,  by  dating 
the  form,  when  the  Servicing  Disclosure 
Statement  was  given  (or  placed  in  the 
mail)  to  the  borrower.  In  any  event,  the 
reqmrement  is  statutory  and  has  been 
retained  in  the  fiiud  rule.  Similarly,  the 
langu«^  concerning  the  applicant's 
understanding  of  the  disclosure 
statement  reflects  the  statute  and 
follows  conunon  business  practice. 

Conforming  Amendment  to  Eacnw  IkUe 

The  Department  is  also  pid>lishing  a 
conforming  amendment  to  its  final  rule 
on  escrow  accountiqg  procedures, 
published  on  Octdwr  26, 1994  (S9  FR 
53890). 


Otho-MMere 

Regulatory  Flexibility  Act 

Under  5  U.S.C.  60S(b).  the  Regulatory 
Flexibility  Act,  the  undersigned  hereby 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
HUD  finds  that  there  are  no 
anticompetitive  aspects  of  the  interim 
rule  that  are  discriminatory  with  regaid 
to  small  entities  nor  are  there  my 
unusual  procedures  that  would  need  to 
be  complied  with  by  small  entities.  In 
any  event,  by  statute,  the  requirements 
of  this  rule  must  be  adhered  to  by  «U 
leaden  and  senrioers. 

Environmental  Impact 

At  the  time  of  pubhcation  of  the 
interim  rule,  a  finding  of  no  significant 
impact  with  respect  to  the  environment 
was  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  SO  that 
implement  section  102(2)(Q  of  the 


National  Enviroamantal  Policy  Act  of 
1969  (42  U.S.C  4332).  This  final  rule 
does  not  make  changes  to  the  interim 
rule  that  are  significant  in  this  ctntext. 
Accordingly,  the  initial  finding  of  no 
significant  impact  ramaias  apfUcsti^, 
and  is  available  far  public  inspection 
between  7:30  ajn.  and  5:30  pjn. 
weekdays  in  the  office  of  the  Rules 
Docket  Qeik  at  die  i^ve  address. 

Execative  Order  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12M6.  Raguialary  . 
Planning  and  Review.  Any  chaises 
made  to  the  rule  as  a  result  <rf  that 
review  are  deai^v  identified  in  the 
docket  file,  whidi  is  avaikUe  far  ptMic 
inspection  in  the  Office  of  the 
Department's  Rules  Docket  Clerk.  Roma 
10276.  451  Seventh  Street.  S.W., 
Washington,  DC  20410-0500. 

Executive  Order  12616.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12816.  Fedaalism,  has 
determined  that  the  policies  contained 
in  this  regulation  do  not  have  significant 
federalism  impUcations  and.  thus,  are 
not  subject  to  review  under  the  Order. 
Issuance  of  the  regulation  does  not 
change  existing  Federal.  Sute  or  local 
gov^nmental  rdationships.  except  that, 
under  the  statute.  ""»»!pManre  with  the 
disclosure  provisions  of  this  rule  will 
preempt  State  law  nquiiements  A»nlin^ 
with  identical  subject  matter.  Given  the 
lack  of  discretion  pertainii^  to  the 
preemption  issue  by  the  statute,  forthw 
analysis  of  the  fedmalism  implications 
of  the  rule  would  serve  no  purpose. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12606,  the  Family,  has 
deteonined  that  the  policies  contained 
in  this  regulation  do  not  have  a 
potential  significant  impact  on  family 
fimcticm.  maintenance  and  general  well 
being,  and,  thus,  are  not  subject  to 
review  under  the  order. 

SemiannOtil  Agenda  of  Regulations 

This  final  rule  was  listed  as  hem  No. 
1813  on  the  Department's  Semiannual 
Agenda  of  Regulations,  published  on 
November  14. 1994  (59  FR  57632, 
57659).  as  required  by  Executive  Order 
•12866  and  the  R^ntatory  Flexibility 
Act. 

List  of  Subjects 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement.  Indians — lands.  Loan 
programs — ^housing  and  conununity 


65448    Federal  Register  /  Vol.  59.  No.  242  /  Men  lay.  December  19.  1994  /  Rules  and  Regulations 


Federal  K^girter  /  V6l.  59.  No.  242  /  Monday.  December  IQ 


IQOd    /    Ri>]c 


anA     D.. 


*.1..AZ^_—  £*^^m^,. 


65448    Fedml  Register  /  Vol.  59.  No.  242  /  Monfay.  December  19.  1994  /  Rules  and  Regulations 


development.  Mortgage  insurance. 
Reporting  and  reconikeeping 
requirements.  Solar  energy. 

24  CFR  Part  3500 

Consumer  protection.  Condominiums, 
Housing.  Mortgages.  Mortgage  servicing. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  parts  203  and  3500  of  title  24 
of  the  Code  of  Federal  Regulations  are. 
amended  as  follows: 

PART  203-8MGLE  FAMILY 
MORTQAGE  INSURANCE 

1.  The  authority  citation  for  part  203 
is  revised  to  read  as  follows: 

Att^ar»r- 12  U.S.C  1709. 1710. 1715b  and 
ITlSu;  42  U.S.C  353S(d). 

2.  In  §  203.502,  paragraph  (b)  is 
revised  to  read  as  follows: 

1203.902    RaaponalMMytorsafvtoing. 
•        •        •        •        • 

(b)  Whenever  servicing  of  any 
mortgage  is  transferred  from  one 
mortgagee  or  servicer  to  another,  nodce 
of  the  transfer  of  service  shall  be 
delivered: 

(1)  By  the  transferor  mortgagee  or  ' 
servicer 

(i)  To  the  mortgage.  The  notification 
shall  be  delivwed  not  less  than  15  days 
before  the  effective  date  of  the  transfer 
and  shall  contain  the  information 
required  in  $  3500.2TteM2)  of  this  title; 
and 

(ii)  To  the  Secretary.  This  notification 
shall  be  deUvered  within  15  days  of  the 
transfer,  on  a  form  approved  by  the 
Secretary;  and 

(2)  By  the  transferee  mortgagee  or 
servicer  to  the  mortgagor.  The 
notification  shall  be  delivered  not  more 
than  IS  days  alter  the  effective  date  of 
the  transfsr  and  shall  contain  the 
information  required  in  S  3500.21(e)(2) 
of  this  title. 

3.  Section  203.508  is  amoided  by 
adding  a  new  paragraph  (e),  to  read  as 
follows: 

I2OS.S0S   ProvMinglnfonnattoa. 

•        •        •        •        • 

(e)  Eadi  servicer  of  a  mortgage  shall 
ddiver  to  the  mortgagor  a  written  notice 
of  any  asrignment,  sale,  or  transfer  of    - 
the  servicing  of  the  mortgage.  The  notice 
must  be  sent  in  accordance  with  the 
provisions  of  S  3500.21(e)(1)  of  this  title 
and  shall  contain  the  information 
required  by  §  3500.21(e)(2)  of  this  title. 
Services  must  respond  to  mortgagor 
inquiries  pertaining  to  the  transfer  of 
servicing  in  accordance  with 
§  3500.21(f)  of  this  title. 


4.  Section  203.t54  is  amended  by 
itAAing  a  new  paifigraph  (d),  to  read  as 
follows: 

1201564   Enforc«nent  of  tarte  charges. 


(d)  During  the 
beginning  on  the 
transfer  of  these: 
a  late  charge  sha 
the  mortgagor 
payment  on  the 


[ay  period 
iffective  date  of 
icing  of  a  mortgage, 
not  be  imposed  on 
respect  to  any 

No  payment  shall 

be'treated  as  late  for  any  other  purpose 
if  the  payment  is  received  by  the 
transferor  servicer,  rather  than  the 
transferee  servicer  that  should  receive 
the  payment.  bet>re  the  due  date 
(including  any  applicable  grace  period 
allowed  under  the  mortgage  docimients) 
applicable  to  suQh  pajrment. 

PART  3500-R^L  ESTATE 
SETTLEMENT  P^EDURES  ACT 

citation  for  24  CFR 
to  read  as  follows: 


5.  The  autho 
part  3500  com 

Audiority:  12  U 

6.  Section  35 
revising  the  de 


.0.  2601  et  seq. 

.2  is  amended  by 
ition  of  "Business 


day",  to  read  as  follows: 
135002    Deflntti^wM. 

Business  day  means  a  day  on  which 
the  offices  of  the  business  entity  are.  V  -^ 
open  to  the  public  for  carrying  on         " 
substantially  alLof  the  entity's  business 
functions. ...  1 

•  *       *      I*        • 

7.  In  §  3500.li,  paragraph  (a)  is 
amended  by  revising  the  second 
sentence,  to  reai  as  follows: 

f350ai9   EnfOTMnanL 

(a)  *  *  *  Spa  dfic  provisions  for 
enforcing  the  escrow  account  statonent 
provisions  (12  l^.S.C  2609(c)  and  (d)) 
are  set  out  in  §  3500.17.  •  *  • 

•  •        •        •        • 

8.  A  new  §  35  D0.21  is  added,  to  read 
as  follows: 

§3500.21    MortjigeearvidnglranstaiB.  • 

(a)  Definitioim.  As  used  in  this 
section:  I 

Effective  dat^  of  transfer  means  the 
date  on  which  ^e  mortgage  payment  of 
a  borrower  is  fitst  due  to  £he  transferee 
servicer  of  a  mortgage  servicing  loan 
pursuant  to  thejassignment,  sale  or 
transfer  of  the  Servicing  of  the  mortg^e 
servicing  loan. 

Master  serrider  means  the  owner  of 
the  right  to  perform  servicing,  which 
may  actually  perform  the  servicing  itself 
or  may  do  so  through  a  subservicer. 

Mortgage  setyicing  loan  means  a 
federally  related  mortgage  loan,  as  that 
term  is  defined  in  §  3500.2,  subject  to 


the  exemptions  in  §  3500.5,  when  the 
mortgage  loan  is  secured  by  a  first  lien. 
The  definition  does  not  include 
subordinate  lien  loans  or  open-end  lines 
of  credit  (home  equity  plans)  covered  by 
the  Truth  in  Lending  Act  and 
Regulation  Z,  including  open-end  lines 
of  credit  secured  by  a  first  lien. 

Qualified  wntten  request. means  a 
written  correspondence  from  the 
borrower  to  the  servicer  prepared  in 
accordance  with  paragraph  {f)(2)  of  this 
section. 

Servicer  means  the  person  responsible 
for  the  servicing  of  a  loan  (including  the 
person  who  makes  or  holds  a  loan  if 
such  person  also  services  the  loan).  The 
term  does  not  include: 

(1)  Tlie  Federal  Deposit  Insurance 
Corporation  (FDIC)  or  the  Resolution 
Trust  Corporation  (RTC),  in  connection 
with  assets  acquired,  assigned,  sold,  or 
transferred  pxirsuant  to'section  13(c)  of 
the  Federal  Deposit  Insurance  Act  or  as 
receiver  or  conservator  of  an  insured 
depository  institution;  or 
.  (2)  The  Federal  National  Mor^ge 
Corporation  (FNMA);  the  Federal  Home 
Loan  Mortgage  Corporation  (Freddie 
Mac):  the  Resolution  Trust  Corporation 
(RTC);  the  Federal  Deposit  Insurance 
Corporation  (FDIC);  the  Department  of 
Housing  and  Urban  Development 
(HUD),  including  the  Government 
.Nationisl  Mortgage  Association  (GNMA) 
and  the  Federal  Housing  Administration 
(FHA);  the  National  Credit  Union 
Administration  (NCUA);  the  Farmers 
Home  Administration  (FmHA):  and  the 
Department  of  Veterans  Affairs  (VA).  in 
any  case  in  which  the  assignment,  sale, 
or  transfer  of  the  serviciiig  of  the 
mortgage  servicing  loan  is  preceded  by 
termination  of  the  contract  for  servicing 
the  loan  for  cause,  commencement  of 
proceedings  for  bankruptcy  of  the 
servicer,  or  commencement  of 
proceedings  by  the  FDIC  or  RTC  for 
coMeivatQ^ip  or  receivership  of  the 
scimcer  (or  an~entity  by  which  the 
servicer  is  owned  or  controlled). 
V(3)  The  Federal  Housbag 
Administration  (FHA),  in  cases  where  a 
mortgage  insured  under  the  National 
Housing  Act  is  assigned  to  HUp. 
Servicing  means  receiving  any 
scheduled  periodic  payments  from  a 
borrower  pursuant  to  the  terms  of\ahy 
mortgage  servicing  loan,  including 
amounts  for  escrow  accounts  under 
section  10  of  RESPA,  and  rna^n^  the 
payments  to  the  owner  of  the  loan  or 
other  third  parties  of  priilcipal  and 
interest  and  such  other  payments  with 
respect  to  the  amounts  received  from 
the  borrower  as  may  be  required 
pursuant  to  the  terms  of  the  mortgage 
servicing  loan  documents  or  servicing 
contract.  In  the  case  of  a  home  equity 
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conversion  mortgage  or  reverse 
mortgage  as  defined  in  §  3500.2, 
servicing  includes  making  payments  to 
the  borrower. 

Subservicer  means  a  servicer  who 
does  not  own  the  right  to  perform 
servicing,  but  who  does  so  on  behalf  of 
the  master  servicer. 

Transferee  servicer  means  a  servicer 
who  obtains  or  who  will  obtain  the  right 
to  perform  servicing  functions  pursuant 
to  an  agreement  or  understanding. 

Transferor  servicer  means  a  serviera-, 
including  a  tabte  fimding  mortgage 
broker  or  dealer  on  a  first  lien  dealer 
loan,  who  transfers  or  will  transfer  the 
right  to  perform  servicing  fimctions 
pursuant  to  an  agreement  or 
understanding. 

(b)  Servicing  Disclosure  Statement 
and  Applicant  Acknowledgement; 
requirements.  (1)  At  the  time  an 
application  for  a  mortgage  servicing 
loan  is  submitted,  or  within  3  business 
days  after  submission  of  the  application, 
the.lender,  mortgage  broker  who 
anticipates  using  table  funding,  Or 
dealer  who  anticipates  a  first  hen  dealer 
loan  shall  provide  to  each  person  who 
appli^  for  such  a  loan  a  Servicing 
Disclosure  Statement.  This  requirement 
shall  not  apply  when  the  application  for 
credit  is  turned  down  within  three 
business  days  alter  receipt  of  the 
application.  A  format  for  the  Servicing 
Disclosure  Statement  appears  as 
Appendix  MS-1  to  this  part.  Except  as 
provided  in  par^raph  (b)(2)  of  tiiis 
section,  the  ^)ecific  language  of  the 
Servicing  Disclosiue  Statement  is  not 
required  to  be  used,  but  the  Servicing 
Disclosure  Statement  must  include  the 
information  set  out  in  paragraph  (b)(3) 
of  this  section,  including  the  statement 
of  the  borrower's  rights  in  connection 
with  complaint  resolution.  The 
information  set  forth  in  Instructions  to 
Preparer  on  the  Servicing  Disclosure 
Statement  need  not  be  included  on  the 
form  given  to  applicants,  and  material 
in  square  brackets  is  optional  or 
alternative  language. 

(2)  The  AppBcant's 
Acknowledgement  portion  of  the 
Servicing  Disclosure  Statement  in  the 
format  stated  is  mandatory.  Additional 
Unes  may  be  added  to  accommodate 
more  than  two  applicants. 

(3)  The  Servicmg  Disclosure 
Statement  must  contain  the  following 
information,  except  as  provided  in 
paragraph  (b)(3)(ii)  of  this  section: 

(i)  Whether  the  servicing  of  the  loan 
may  be  assigned,  sold  or  tiansfenred  to 
any  other  person  at  any  time  while  the 
loan  is  outstanding.  If  the  lender,  table 
funding  mortgage  broker,  or  dealer  in  a 
first  Hen  dealer  loan  does  not  engage  in 
the  servicing  of  any  mortgage  servicing 


loans,  the  disclosure  may  consist  of  a 
statement  to  the  efiiect  that  there  is  a 
current  intention  to  assign,  sell,  or 
transfer  servicing  of  the  loan. 

(ii)  The  percentages  (rounded  to  the 
nearest  quartile  (25%))  of  mortgage 
servicing  loans  originated  by  tiie  lender 
in  each  calendar  year  for  which 
servicing  has  been  assigned,  sold,  or 
transferred  for  such  calendar  year. 
Compliance  mth  this  paragraph 
(b)(3)(ii)  is  not  required  if  the  lender, 
table  funding  mortgage  broker,  or  dealer 
on  a  first  lien  dealer  loan  chooses  option 
B  in  the  model  format  in  paragraph 
(b)(4)  of  this  section,  including  in  square 
brackets  the  language  "(and  have  not 
serviced  mortgage  loans  in  the  last  three 
years.] ".  The  percentages  shall  be 
provided  as  follows: 

(A)  This  information  shall  be  set  out 
for  the  most  recent  three  calendar  years 
completed,  with  percentages  as  of  the 
end  of  each  year.  This  information  shall 
be  updated  in  the  disclosiue  no  later 
than  March  31  of  the  next  calendar  year. 
Each  percentage  should  be  obtained  by 
using  as  the  numerator  the  number  of 
mortgage  servicing  loans  originated 
during  Uie  calendar  year  for  which 
servicing  is  transferred  within  the 
caleiuiar  year  and.  as  the  denominator, 
the  total  number  of  mortgage  servicing 
loans  originated  in  the  calendar  year.  If 
the  volume  of  transfers  is  less  than  12.5 
percent,  the  word  "nominal" -or  ihe 
actual  percentage  amount  of  servicing 
transfers  may  be  used. 

(B)  This  statistical  information  does 
not  have  to  include  the  assignment,  sale, 
ot  transfer  of  mortgage  loan  servicing  by 
the  lender  to  an  affiliate  or  subsidiary  of 
the-lender.  However,  lenders  may 
voluntarily  include  transfers  to  an 
affihate  or  subsidiary.  The  lender 
should  indicate  whether  the  percentages 
provided  include  assignments,  sales,  or 
transfers  to  affiliates  or  subsidiaries. 

(C)  In  the  alternative,  if  applicable, 
the  following  statement  may  be 
substituted  for  the  statistical 
information  required  to  be  provided  in 
accordance  wfiUi  paragraph  (b)(3)(ii)  of 
this  section:  "We  have  previously 
assigned,  sold,  or  transferred  the 
servicing  of  federally  related  mortgage 
loans." 

(iii)  The  best  available  estimate  of  the 
percentage  (0  to  25  percent,  26  to  50 
percent,  51  to  75  percent,  or  76  to  100 
percent)  of  all  loans  to  be  made  during 
the  12-month  period  beginning  on  the 
date  of  origination  for  which  the 
servicing  may  be  assigned,  sold,  or 
transferred.  Each  percentage  should  be 
obtained  by  using  as  the  numerator  the 
estimated  numbo^  of  mortgage  servicing 
loans  tiiat  wUl  be  originated  for  which 
servicing  may  be  tiansferred  wiUiin  die 


calendar  year  and,  as  the  denominator, 
the  estimated  total  number  of  mortgage 
servicing  loans  tiiat  will  be  originated  in 
the  calendar  year. 

(A)  If  the  lender,  mortgage  broker,  or 
dealer  anticipates  that  no  loan  servicing 
will  be  sold  during  the  calendar  year, 
the  word  "none"  may  be  substituted  for 
"0  to  25  percent."  If  it  is  anticipated  that 
all  loan  servicing  will  be  sold  during  the 
calendar  year,  the  word  "all"  may  be 
substituted  for  "76  to  100  percent." 

(B)  This  statistical  information  does 
not  have  t&inchide  the  estimated 
assignment,  sale,  or  ti^sfer  of  mortgage 
loan  servicing  to  an  affiliate  or 
subsidiary  of  that  person.  However,  this 
information  may  be  provided 
voluntarily.  The  Servicing  Disclosure 
Statements  should  indicate  whether  the 
percentages  provided  include 
assignments,  sales  or  transfere  to 
aHiliates  or  subsidiaries. 

(iv)  The  information  set  out  in 
paragraphs  (d)  and  (e)  of  this  section. 

(v)  A  written  acknowledgement  that 
the  applicant  (and  any  co-applicant) 
has/have  read  and  understood  the 
disclosure,  and  understand  that  the 
disclosure  is  a  required  part  of  the 
mortgage  application.  This 
acknowledgement  shall  be  evidenced  by 
the  signature  of  the  applicant  and  any 
co-aoplicant. 

(4)  The  following  is  a  model  format, 
which  includes  several  options,  for 
complying  with  the  requirements  of 
paragraph  (b)(3)  of  this  section.  The 
model  format  may  be  annotated  with 
additional  infonnation  that  clarifies  or 
enhances  the  model  language.  TTie 
lender  or  table  funding  mortgage  broker 
(or  dealer)  should  use  the  language  that 
best  describes  the  particular 
circiunstances. 

(i)  Model  Format:  The  following  is  the 
best  estimate  of  what  will  happen  to  the 
servicing  of  your  mortgage  loan: 

(A)  Option  A.  We  may  assign,  sell,  or 
transfer  the  servicing  of  your  loan  while 
the  loan  is  outstanding.  (We  are  able  to 
ser\'ice  your  loan(.J(.J  and  we  (will)  (will 
not]  (haven't  decided  whether  to) 
service  your  loan.);  or 

(B)  Option  B.  We  do  not  service 
mortgage  loans]. ][,]  (and  have  not 
serviced  mortgage  loans  in  the  past 
three  yeara.)  We  presently  intend  to 
assign,  sell,  or  transfer  the  servicing  of 
your  mortgage  loan.  You  will  be 
informed  about  your  servicer. 

(C)  As  appropriate,  the  following 
paragraph  may  be  used: 


We  assign,  sell,  or  transfer  the  servicing  of 
some  of  our  loans  while  th«  loans  are 
outstanding,  depending  on  Ihe  type  of  loan 
and  other  fiM:tors.  For  the  program  for  which 
you  have  applied,  we  expect  to  (assign,  sell, 
or  transfer  all  of  the  mortgage 
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serviciogllretain  all  of  the  mortgage 

servicing]  (assign,  sell,  or  transfer %  of 

the  flMrtgage  servicing). 

(ii)  (Reserved]  . 

(c)  Servicing  Disclosure  Statement 
and  Applicant  Acknowledgement: 
delivery.  The  lender,  table  funding 
mortgage  broker,  or  dealer  that 
anticipates  a  first  lien  dealer  loan  shall 
deliver  Servicing  Disclosure  Statements 
to  each  applicant  for  mortgage  servicing 
loans.  Each  applicant  or  co-applicant 
must  sign  an  Acknowledgement  of 
receipt  of  the  Servicing  Disclosure 
Statement  before  settlement. 

(1)  In  the  case  of  a  face-to-face 
interview  with  one  or  more  applicants, 
the  Servicing  Disclosure  Statement  shall 
be  delivered  at  the  time  of  applicsttea^ 
An  applicant  present  at  the  interview     ' 
may  sign  the  Acknowledgment  on  his  or 
her  own  behalf  at  that  time.  An 
applicant  present  at  the  interview  also 
may  accept  deUvery  of  the  Servicing 
Disclosure  Statement  on  behalf  of  the 
other  applicants. 

(2)  If  there  is  no  face-to-face 
interview,  the  Servicing  Disclosure 
Statement  shall  be  delivered  by  placing 
it  in  the  mail,  with  prepaid  first-class 
postage,  within  3  business  days  from 
receipt  of  the  application.  If  co- 
applicants  indicate  the  same  address  on 
their  application,  one  copy  delivered  to 
that  address  is  stiffident.  If  different 
addresses  are  shown  by  co-applicants 
on  the  application,  a  copy  must  be 
delivered  to  each  of  the  co-applicants. 

(d)  Notices  of  Transfer:  loan  servicing. 
(1)  Requirement  for  notice,  (i)  Except  as 
provided  in  this  paragraph  or  paragraph 
(d)(l)(ii)  of  this  section,  each  transferor 
servicer  and  transferee  servicer  of  any 
mortgage  servicing  loan  shall  deliver  to 
the  borrower  a  written  Notice  of 
Transfer,  containing  the  information 
described  in  paragraph  (d)(3)  of  this 
section,  of  any  assignment,  sale,  or 
transfer  of  the  servicing  of  the  loan.  The 
following  transfers  are  not  considered 
an  assignment,  sale,  or  transfer  of 
mortgage  loan  servicing  for  purposes  of 
this  requirement  if  there  is  no  change  in 
the  payee,  address  to  which  payment 
must  be  deUvered,  account  nimiber,  or 
amount  of  payment  due: 

(A)  Transfers  between  affiliates; 

(B)  Transfers  resulting  from  mergers 
or  acquisitions  of  servicers  or 
subservicers;  and 

(C)  Transfers  between  master 
servicers,  where  the  subservicer  remains 
the  same. 

(ii)  The  Federal  Housing 
Administration  (FHA)  is  not  required 
under  paragraph  (d)  of  this  section  to 
submit  to  the  borrower  a  Notice  of 
Transfer  in  cases  where  a  mortgage 


insured  under  th ;  National  Housing  Act 
is  assigned  to  Fh  A. 

(2)  Time  of  no  ice.  (i)  Except  as 
provided  in  para  (raph  (d)(2)(ii)  of  this 
section: 

(A)  The  transfer  servicer  shall 
deliver  the  Noticp  of  Transfer  to  the 
borrower  not  les^  than  15  days  before 
the  effective  date  of  the  transfer  of  the 
servicing  of  the  mortgage  servicing  loan; 
and 

(B)  The  transfe  ree  servicer  shall 
deliver  the  Notic  5  of  Transfer  to  the 
borrower  not  mo  « than  15  dajrs  after 
the  effective  date  of  the  transfer. 

(C)  The  transfe  ror  and  transferee 
servicers  may  co  nbine  their  notices  into 
one  notice,  whic|i  shall  be  delivered  to 
the  borrower  not  less  than  15  days 
before  the  effective  date  of  the  transfer 
of  the  servicing  ( f  the  mortgage 
servicing  loan. 

(ii)  The  Notice  of  Transfer  shall  be     . 
delivered  to  the  borrower  by  the 
transferor  servicer  or  the  transferee 
servicer  not  mori  than  30  days  after  the 
effective  date  of  (he  transfer  of  the 
servicing  of  the  itiortgage  servicing  loan 
in  any  case  in  wiich  the  transfer  of 
servicing  is  preceded  by: 

(A)  Terminatic^  of  the  contract  for 
servicing  the  loaii  for  cause; 

(B)  Commencepient  of  proceedings  for 
servicer;  or 
ent  of  proceedings  by 

it  Insurance 
:)  or  the  Resolution 
(RTC)for 

r  receivership  of  the 
ity  that  owns  or 
leer, 
ransfer  delivered  at 
transferor  servicer  and 
transferee  servicer,  whether  as  separate 
notices  or  as  a  ccinbined  notice,  will 
satisfy  the  timing  requirements  of 
paragraph  (d)(2)  bf  this  section. 

(3)  Notices  of  Transfer:  contents.  The 
Notices  of  Transfer  required  imder 
paragraph  (d)  of  ^s  section  shall 
include  the  following  information: 

(i)  The  effective  date  of  the  transfer  of 
servicing; 

(ii)  The  name,  payment  amount,  and 
consumer  inquiry  addresses  (including, 
at  the  option  of  tpe  servicer,  a  separate 
address  where  qualified  written  requests 
must  be  sent),  an  d  a  toll-free  or  collect- 
call  telephone  ni  mber  of  the  transferee 
servicer, 

(iii)  A  toll-free  or  collect-call 
telephone  number  for  an  employee  or 
department  of  th^  servicer  that  can  be 
contacted  by  the  borrower  for  answers 
to  servicing  tranifer  inquiries; 

(iv)  The  date  o  i  which  the  transferor 
servicer  will  ceai  e  to  accept  payments 
relating  to  the  lo  in  and  the  date  on 
which  the  transfi  tree  servicer  will  begin 


bankruptcy  of 
(C)  Commenci 

the  Federal  Depi 

Corporation  (FT)] 

Trust  Corporati^ 

conservatoi 

servicer  or  aiTe! 

controls  the  si 
(iii)  Noticed  o: 

settlement  by  thi 


to  accept  such  payments.  These  dates 
shall  either  be  the  same  or  consecutive 
davs; 

fv)  Information  concerning  any  effect 
the  transfer  may  have  on  the  terms  or 
the  continued  availability  of  mortgage 
life  or  disability  insurance,  or  aiy  other 
type  of  optional  insurance,  and  any 
action  the  borrower  must  take  to 
maintain  coverage;  and 

(vi)  A  statement  that  the  transfer  of 
servicing  does  not  affect  any  other  term 
or  condition  of  the  mortgage  doomients, 
other  than  terms  directly  related  to  the 
servicing  of  the  loan. 

(4)  Notices  of  Transfer:  sample  notice. 
Sample  language  that  may  be  used  to 
comply  with  the  requirements  of 
paragraph  (d)  of  this  section  is  set  out 
in  Appendix  MS-2  of  this  part.  Minor 
modifications  to  the  sample  language 
may  be  made  to  meet  the  particular 
circimistances  of  the  servicer,  but  the 
substance  of  the  sample  language  shall 
not  be  omitted  or  substantially  altered. 

(5)  Consumer  protection  during 
transfer  of  servicing.  During  the  60- 
business  day  period  begiiming  on  the 
effective  date  of  transfer  of  the  servicing 
of  a  mortgage  servicing  loan,  a  late  fea 
may  not  be  imposed  on  the  borrower 
with  respect  to  any  payment  on  the 
loan.  In  addition,  a  payment  made 
within  that  time  by  the  borrower  may 
not  be  treated  as  late  for  any  other 
purposes  if  the  payment  is  received  by 
the  transferor  servicer,  rather  than  by 
the  transferee  servicer,  before  the  due 
date  (including  any  applicable  grace 
period  allowed  under  the  mortgage 
docvunents)  applicable  to  the  payment. 

(e)  Duty  of  loan  servicer  to  respond  to 
borrower  inquiries.  {1)  Notice  of  receipt 
of  inquiry.  Within  20  business  days  of 
a  servicer  of  a  mortgage  servicing  loan 
receiving  a  qualified  written  request 
bom  the  borrower  for  information 
relating  to  the  servicing  of  the  loan,  the 
servicer  shall  provide  to  the  borrower  a 
written  response  acknowledging  receipt 
of  the  qualified  written  response.  This 
requirement  shall  not  apply  if  the  action 
requested  by  the  borrower  is  taken 
within  that  period  and  the  borrower  is 
notified  of  that  action  in  accordance 
with  the  paragraph  (f)(3)  of  this  section. 
By  notice  either  included  in  the  Notice 
of  Transfer  or  separately  delivered  by 
first-class  mail,  postage  prepaid,  a 
servicer  may  establish  a  separate  and 
exclusive  office  and  address  for  the 
receipt  and  handling  of  qualified 
written  requests. 

(2)  Qualified  written  request;  defined. 
(i)  For  purposes  of  paragraph  (f)  of  this  . 
section,  a  qualified  written  request 
means  a  written  correspondence  (other 
than  notice  on  a  payment  coupon  or 
other  payment  medium  supplied  by  the 
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servicer)  that  Includes,  or  otherwise 
enables  the  servicer  to  identify,  the 
name  and  account  of  the  borrower,  and 
includes  a  statement  of  the  reasons  that 
the  borrower  believes  the  accoimt  is  in 
error,  if  applicable,  or  that  provides 
sufficient  detail  to  the  servicer  regarding 
information  relating  to  the  servicing  of 
the  loan  sought  by  Sie  borrower. 

(ii)  A  written  request  does  not 
constitute  a  qualified  written  request  if 
it  is  delivered  to  a  servicer  more  than  1 
year  after  either  the  date  of  transfer  of 
servicing  or  the  date  that  the  mortgage 
servicing  loan  amoimt  was  paid  in  full, 
whichever  date  is  applicable. 

(3)  Action  with  respect  to  the  inquiry. 
Not  later  than  60  business  days  after 
receiving  a  qualified  written  request 
frtjm  the  borrower,  and,  if  apphcable,    - 
before  taking  any  action  with  respect  to 
the  inquiry,  the  servicer  shall: 

(i)  Make  appropriate  corrections  in 
the  account  of  the  borrower,  including 
the  crediting  of  any  late  charges  or 
penalties,  and  transmit  to  the  borrower 
a  written  notification  of  the  correction. 
This  written  notification  shall  include 
the  name  and  telephone  niunber  of  a 
representative  of  tiie  servicer  who  can 
provide  assistance  to  the  borrower;  or 

(ii)  After  conducting  an  investigation, 
provide  the  borrower  with  a  written 
explanation  or  clarification  that 
includes: 

(A)  To  the  extent  applicable,  a 
statement  of  the  servicer's  reasons  for 
concluding  the  account  is  correct  and 
the  name  and  telephone  number  of  an 
employee,  office,  or  department  of  the 
servicer  that  can  provide  assistance  to 
the  borrower;  or 

(B)  Information  requested  by  the 
borrower,  or  an  explanation  of  why  the 
information  requested  is  unavailable  or 
caimot  be  obtained  by  the  servicer,  and 
the  name  and  telephone  number  of  an 
emplojree,  office,  or  department  of  the 
servicer  that  can  provide  assistance  to 
the  borrowCT. 

(4)  Protection  of  credit  rating,  (i) 
During  the  60  business  day  period 
beginning  on  the  date  of  the  servicer 
receiving  from  a  borrower  a  qualified 
written  request  relating  to  a  dispute  on 


the  borrower's  payments,  a  servicer  may 
not  provide  adverse  information 
regarding  any  payment  that  is  the 
subject  of  the  quaUfied  written  request 
to  any  consiuner  reporting  agency  (as 
that  term  is  defined  in  section  603  of  the 
Fair  Credit  Reporting  Act,  15  U.S.C 
1681a). 

(ii)  In  accordance  with  secti(m  17  of ' 
RESPA.  12  U.S.C.  2615.  Uie  protection 
of  credit  rating  provision  of  paragraph 
(e)(4)(i)  of  this  section  does  not  impede 
a  lender  or  servicer  from  pursuing  any 
of  its  remedies,  including  initiating 
foreclosiue,  allowed  by  the  underlying 
mortgage  loan  instruments. 

(f)  Damages  and  costs.  (1)  Whoever 
fails  to  comply  with  any  provisioij  of 
this  section  shall  be  Uable  to  the 
borrower  for  each  failure  in  the 
following  amoimts: 

(i)  Individuals.  In  the  case  of  any 
action  by  an  individual,  an  amount 
eqiial  to  the  sum  of  any  actual  damages 
sustained  by  the  individual  as  the  result 
of  the  failure  and,  when  there  is  a 
pattern  or  practice  of  noncompliance 
with  the  requirements  of  this  section, 
any  additional  damages  in  an  amount 
not  to  exceed  $1,000. 

(ii)  Class  Actions.  In  the  case  of  a 
class  action,  an  amount  equal  to  the  sum 
of  any  actual  damages  to  each  borrower 
in  the  class  that  result  bom  the  failure 
and,  when  there  is  a  pattern  or  practice 
of  noncompliance  with  the 
requirements  of  this  section,  any 
additional  damages  in  an  amoimt  not 
greater  than  $1,000  for  each  class 
member.  However,  the  total  amoimt  of 
any  additional  dam^es  in  a  class  action 
may  not  exceed  the  lesser  of  $500,000 
or  1  percent  of  the  net  worth  of  the 
servicer. 

(iii)  Costs.  In  addition,  in  the  case  of 
any  successful  action  imder  paragraph 
(f)  of  this  section,  the  costs  of  the  action 
and  any  reasonable  attorneys'  fees 
incurred  in  connection  with  the  action. 

(2)  Nonliability.  A  transferor  or 
transferee  servicer  shall  not  be  liable  for 
any  failure  to  comply  with  the 
requirements  of  this  section,  if  within 
60  days  after  discovering  an  error 
(whetiier  pursuant  to  a  final  written 


examination  report  or  the  servicer's  own 
procedures)  and  before  commencement 
of  an  action  under  this  section  and  the 
receipt  of  vmtten  notice  of  the  error 
from  the  borrower,  the  servicer  notifies 
the  person  concerned  of  the  error  and 
makes  whatever  adjustments  are 
necessary  in  the  appropriate  account  to 
ensure  that  the  person  will  not  be 
required  to  pay  an  amount  in  excess  of 
any  amoimt  thiat  the  person  otherwise 
would  have  paid. 

(g)  Timely  payments  by  servicer.  If  the 
terms  of  any  mortgage  servicing  loan 
require  the  borrower  to  make  payments 
to  the  servicer  of  the  loan  for  deposit 
into  an  escrow  account  for  the  purpose 
of  assuring  payment  of  taxes,  insurance 
premiums,  and  other  charges  with 
respect  to  the  mor^aged  property,  the 
servicer  shall  make  payments  from  the 
escrow  account  in  a  timely  manner  for 
the  taxes,  insiu'ance  premiums,  and 
other  charges  as  the  payments  become 
due,  as  governed  by  the  requirements  in 
§3500.17(k). 

(h)  Preemption  of  State  laws.  A  lender 
who  makes  a  mortgage  servicing  loan  or 
a  servicer  shall  be  considered  to  have 
comphed  with  the  provisions  of  any 
State  law  or  regulation  requiring  notice 
to  a  borrower  at  the  time  of  apphcation 
for  a  loan  or  transfer  of  servicing  of  a 
loan  if  the  lender  or  servicer  complies 
with  the  requirements  of  this  section. 
Any  State  law  requiring  notice  to  the 
borrower  at  the  time  of  apphcation  or  at 
the  time  of  transfer  of  servicing  of  the 
loan  is  preempted,  and  there  shall  be  no 
additional  borrower  disclosure 
requirements.  Provisioiu  of  State  law, 
such  as  those  requiring  additional 
notices  to  insurance  companies  or 
taxing  authorities,  are  not  preempted  by 
Section  6  of  RESPA  or  this  section,  and' 
this  additional  information  may  be 
added  to  a  notice  prepared  under  this 
section,  if  the  procedxire  is  allowable 
under  State  law. 

9.  Appendices  K  through  M  are 
reserved  and  appendices  MS-1  and 
MS-2  are  added  to  part  3500,  to  read  as 
follows: 
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APPENDIX  MS -1  to  PART  3S00 

[Sample  langu^e;  use  busine  ss  stadoneiy  or  simflar  heading] 


SERVICING  DISCL  3SURE  STATEMENT 

NOTICE  TO  FIRST  UEN  MORTGAGE  LO^  N  APPUCANTS:  THE  RIGHT  TO  COLLECT 
YOUR  MORTGAGE  LOAN  PAYMENTS  MAY  BE  TRANSFB^RED.  FEDERAL  LAW 
GIVK  YOU  CERTAIN  RELATED  RIGHTS.  I  F  YOUR  LOAN  IS  MADE.  SAVE  THIS 
STATEMENT  WITH  YOUR  LOAN  DOCUMI INTS.  SIGN  THE  ACKNOWLEDGMENT  AT 


THE  END  OF  THIS  STATEMENT  ONLY  IF 


YOU  UNDERSTAND  ITS  CONTENTS. 


loan  covered  by  the  Real  Estate  Settlement 
)  you  have  cextain  rights  under  that  Federad 


Because  you  are  applying  for  a  mortgage 
Procedures  Act  (RESPA)  (12  U.S.C  §2601  et 
law.  ' 


This  statement  tells  you  about  those  rigi  ts.  It  also  tells  you  ^ibst  the  chances  are  that  the 
servicing  for  this  loan  may  be  transferred  to  a  dnerent  loan  servicer.  "Servicing"  refers  to 
coUectii^  your  principal,  interest  and  escrow  account  payments,  if  any.  If  your  loan  servicer 


changes,  iberc  are  certain  procedures  that  must 
those  procedures. 


Transfer  practices  and  requirements 

If  the  servicing  of  your  loan  is  assigned. 


the  assignment,  sale  or  transfer  of  the  servicing 


be  followed.  This  statement  generally  eseplains 


sold,  or  transferred  to  a  new  servicer,  you  must  be 
given  written  notice  of  that  transfer.  The  prese  nt  loan  servicer  must  send  you  notice  in  writing  of 


not  less  than  IS  d^  before  the  effective  date  of 


the  transfer.  The  new  loan  servicer  must  also  sebd  you  notice  within  15  days  after  the  effective 
date  of  the  transfer.  The  present  servicer  and  llie  new  servicer^may  combine  this  information  in 
one  notice,  so  long  as  the  notice  is  sent  to  you   S  days  before  Uie  effective  date  of  transfer.  The 
IS  day  period  is  not  applicable  if  a  notice  of  pn  ispective  transfer  is  provided  to  you  at  settlement 
The  law  allows  a  delay  in  the  time  (not  more  tlian  30  days  after  a  transfer)  for  servicers  to  notify 
you,  upon  the  occurrence  of  certain  business  eiiergencies. 

Notices  must  contain  certain  informatioi  l  They  must  contain  the  effective  date  of  the 
transfer  of  the  servicing  of  your  loan  to  the  nex '  servicer,  and  the  name,  address,  and  toll-free  or 
collect  call  telephone  number  of  the  new  serviofer,  and  toll-free  or  collect  call  telephone  numbers 
of  a  person  or  department  for  both  your  present  servicer  and  your  new  servicer  to  answer  your 


questions.  During  the  60-day  period  following 


servicing,  a  loan  payment  received  by  your  old  j  ervicer  before  its  due  date  may  not  be  treated  by 
the  new  loan  servicer  as  late,  and  a  late  fee  ma  '  not  be  imposed  on  yoa 


he  effective  date  of  the  transfer  of  the  loan 
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Complaint  Resolution 


Secuoa  6  of  RESPA  (12  U.S.C  §2605)  gives  you  certain  coasumer  rights,  whether  or  not  vour 
loan  serv,ang  IS  transferred.  If  you  send  a  "qualified  written  request"  to  yourl«n^7Tur  L^d^  must 
pioviite  you  wtth  a  written  acknowledgment  within  20  Business  Days  of  ^pT^^  ^u^a 
•quahfied  wntten  requ«rf  is  a  written  correspondence,  other  than  notice  on  I  Z^l  ^^  otother 
payment  medium  supplied  by  the  servicer,  which  includes  your  name  and  »cco^umX^!^Z 
mformauon  regardmg  your  request  Not  later  than  60  Business  Days  after  rc^^i^g^'r^t^^your 
servicer  must  make  any  appropriate  corrections  to  your  account,  or  must  p^i^^x^T^nc^ 
clarification  regardmg  any  dispute.  During  this  60-Business  Day  period,  ySur  servi^r  may  noToroSde 

Damages  and  Costs        '' 

Section  6  of  RESPA  also  provides  for  damages  and  costs  for  individuals  or  classes  of 
Sot      ""  ""'"""'^"^  "'^^^  ^'^^^  ^'^  '^^  to  have  violated  the  requirem^of  that 


Servicing  Transfer  Esrimates 

1.  ^  foUowing  is  the  best  estimate  of  what  wiU  happen  to  the  servicing  of  your  mortgage 

nnt.t«n^na    r^^  ^^^y^assign,  seU  or  transfer  the  servicing  of  your  loan  while  the  loans  is 

whe^^  1 1  ^^  ''^  ^^^^  "^  f '^'^  y^""  ^^"""  ^'^  ^^  I^'HwiU  not]  haven't  decided 
whether  to]  service  your  loan.].  ^  ^lucu 

[or] 
B.         We  do  not  service  mortgage  loans[.][,}  and  we  have  not  serviced  morteaee  loans  in 


[INSraucnONS  to  preparer:  TTk  model  format  may  be  annotated  with  farther 
^^^';^.'"''^'^'^'^'^^^-  ^•bUowingmodeut'^emayhe 

We  a^ign,  sell  or  transfer  the  servicing  of  some  of  our  loans  while  the  loan  is  outstanding 
dependmg  on  the  type  of  loan  and  other  factors.  For  the  program  L  ha^e  a^uSfoT 

j^  expect  to  [seU  aU  of  the  mortgage  servicing][retain  aU  of  tte  mortga^^^^^^ 
[assign,  sell  or  transfer  _%  of  the  mortgage  servicing].  S-ge  semcingj 
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Fbr  alt  the  Gist  Ken  mor^ge  loans  that  we  n  alee  in  the  12  mooth  period  after  your 
mortgage  loan  is  funded,  we  estimate  that  the  percentage  of  such  loans  for  which  we  w31 
transfer  servicing  is  befvweeo: 

[0  to  25%1  or  [NONE) 

26  to  50% 

51  to  75% 

[76  to  100%l«r  lAIXJ 


(This  estimate  [does]  [does  noil  include  assi^  ments^  sales  or  transfies  to  affiliates-or 
subsidiaries.]  This  is  only  our  best  estimate  a  id  it  is  not  binding.  Business  cooditioos  or 
other  circumstances  may  a&ct  our  future  tra  tsferring  decisions. 

[3(A).  We  have  previously  assigned,  sold,  or  transfei  red  the  servicing  of  first  lien  mortgage 
loans.] 

[or] 

[3(B).  This  is  our  record  of  transferring  the  servicing  of  the  6rst  lien  mortage  loans  we  have 
made  in  the  past: 


I 


Year 
19 


PCTcentage  of  Loans  Transferred 


(Rounded  to  nearest  quartile-p%,  25%,  50%,  75%  or  100%). 
% 

% 


[Tim  information  [does]  [docs  not}  include -assignments^  sales  or  transfers  to  affiliates  or 
subsidiaries.]] 


[Signature  Not  Mandatory] 


DATE 


[INSTRUCTIONS  TO  PREPARER:  Select  eilherillem  3(A)  or  Item  3(B),  except  if  you  chose 
the  provision  in  1(B)  stating:  "We  do  not  service  mortgage  loans,  and  we  have  not  serviced 
mortgage  loans  in  the  past  three  years,"  all  of  Item  i  >  should  be  omitted. 
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(INSTOUCnONS  TO  PREPARER:  DcKvciy  means  pbdiig  the  nolte  in  the  mail.  fi«t  class 
posuge  prepaid^pnor  to  15  days  before  the  effective  dateof  transfer  (transferorT^  XrTlS 
days  after  the  effective  date  of  transfer  (transferee).  However,  this  notice  maTbe Z^^ZtVL 
than  30  daj«  after  the  effective  date  of  the  transfer'^of  servicing  righS^?^  ^^en^  ^ 
busmess  situations  occur.  See  24  CFR  §  3500.21(e)(lKu).  "Lendel^  may  be  subsUtutS^or 
present  servicer  where  appropnate.  These  instructions  should  not  appear  on  the  format] 


PRESENT  SERVICER  [Signature  not  required]       "d^T 

[and][or] 


FUTURE  SERVICER  [Signature  not  lequiicd}        ~£^ 
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APPENDIX  MS-2  to  PART  3500 

[Sample  language;  use  business !  tationery  or  similar  heading] 


NOTICE  OF  ASSIGNMENT,  SALE,  OR  TRANSFER 
OF  SERVICING  RIGHTS 


You  are  hereby  notified  that  the  servicing  of  your  mortgage  loan,  that  is,  tht  right  to 
collect  payments  from  you,  is  being  assigned,  sold  qr  transferred  from 

to  1      .        ,  effective 


The  assignment,  sale  or  transfer  of  the : 
term  or  condition  of  the  mortgage  instruments, 
of  your  loan. 


servicing  of  the  mortgage  loan  does  not  affect  any 
othbr  than  terms  directly  related  to  the  servicing 


Ercept  in  limited  circumstances,  the  law 
notice  at  least  15  days  before  the  effective  date  of 
also  send  you  thb  notice  no  later  that  15  days  after 
all  necessary  information  is  combined  in  this  one 


Your  present  servicer  is 


letuires 


that  your  present  servicer  send  you  this 
ransfer,  or  at  closing.  Your  new  servicer  must 
this  effective  date  or  at  closing.  [In  this  case, 


n<  itice]. 


If  you  have  any  questions  relating  to  the  transfer  of  servicing  from  your  prcKiK  servicer  can 

[enter  the  i^une  of  an  mdividual  or  defKutment  hece] 


between 


a.m.  and 


This  is  a  [toll-free]  or  [collect  call]  number. 


p.nL  on  the  j  oUowing  d^ 


Your  new  servicer  will  be 


The  business  address  for  your  new  service 


s: 


The  [toll-free]  [collect  call]  telephone  numi  er  of  your  new  servicer  is 

.  If  you  have  any  questi  ins  relating  to  the  transfer  of  setvicmg  to  your 

[enter  the  name  of  an  individual  or 
[toll  fre  s  or  collect  call  telephone  number]  between 


new  servicer  call 

department  here]  at 
a.nL  and 


p.m.  on  the  following  days 


The  date  tiiat  your  present  servicer  will 
.    .  The  date  that 


from  you  is 

your  new  servicer. 


accepting  payments  from  you  is 
new  servicer  will  start  accepting  payments 
^nd  all  payments  due  on  or  after  that  date  to 


sto  > 
yoir 


I 
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»ff.  .  .^T  ^^  P^^^^  ^  appropriate;  otherwise  omit]  The  transfer  of  servicing  rights  may 
affect  the  terms  of  or  the  contmued  availabiUty  of  mortgage  life  or  disability  insunmc^  anv 
other  type  of  optional  insurance  in  the  following  manner 


and  you  should  take  the  following  action  to  maintain  coverage: 


c    »•    ^°"r  'u°"^  "^  ^  T'^  °^  ^^^  following  information,  which  is  set  out  in  more  detafl  in 
section  6  of  the  Real  Estate  Settlement  Procedures  Act  (RESPA)  (12  U.S.C  2605): 

During  the  60-day  period  following  the  effective  date  of  the  transfer  of  the  loan  servicine 
a  loan  payment  received  by  your  old  servicer  before  its  due  date  may  not  be  treated  by  the  new 
loan  servicer  as  late,  and  a  late  fee  may  not  be  imposed  on  you. 

.      ,«  ^''°°  ^  °^  ^^F^  ^^^  ^-^'^  ^^  «^  y°"  «^»^  ^'""nier  rights.  If  you  send  a 
quahfied  written  request"  to  your  loan  servicer  concerning  the  servicing  of  your  loan  your 
servicer  must  provide  you  with  a  written  acknowledgment  within  20  Business  Days  of  receiot  of 
your  request  A  "qualified  written  request"  is  a  written  correspondence,  other  than  noUce  on  a 
payment  coupon  or  other  payment  medium  supplied  by  the  servicer,  which  includes  your  name 
and  account  number,  and  your  reasons  for  the  request  [If  you  want  to  send  a  "qualified  written 
request  regardmg  the  servicing  of  your  loan,  it  must  be  sent  to  this  address- 


J 


Not  later  than  60  Busmess  Days  after  receiving  your  request,  your  servicer  must  make  any 
appropnate  correcuons  to  your  account,  and  must  provide  you  with  a  written  ciarification 
regardmg  any  dispute.  During  this  60-Business  Day  period,  your  servicer  may  not  provide 
mformation  to  a  wnsumer  reporting  agency  concerning  any  overdue  payment  related  to  such 
perwd  or  quahfied  wntten  request  However,  this  does  not  prevent  the  servicer  from  initiating 
toreclosure  if  proper  grounds  exist  under  the  mortgage  documents. 

A  Business  Day  is  a  day  on  which  the  offices  of  the  business  entity  are  open  to  the  pubUc 
for  carrymg  on  substantially  all  of  its  business  functions.  i"  «ic  puouc 

Section  6  of  RESPA  also  provides  for  damages  and  costs  for  individuals  or  classes  of 
SerHnn"^;r  T"  M^^"?!  where  servicers  are  shown  to  have  violated  the  requirements  of  that 
Section.  You  should  seek  legal  advice  if  you  believe  your  rights  have  been  violated 
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[INSTRUCTIONS  TO  PREPARER:  £>eliveiy  m  ans  placing  the  notice  in  the  mail,  first  class 
postage  prepaid,  prior  to  15  days  before  the  effective  date  of  transfer  (transferor)  or  prior  to  IS 
days  after  the  efifective  date  of  transfer  (transferee).  However,  this  notice  may  be  sent  net  more 
than  30  days  after  the  effective  date  of  the  transfer  of  servicing  rights  if  certain  emergency 
business  situations  occur.  See  24  CFR  $  3500.21  (( !)(l)(ii).  "Lender"  may  be  substituted  for 
"present  servicer"  where  appropriate.  These  instn  ctions  should  not  appear  on  the  format] 


PRESENT  SERVICER  [Signature  not  required] 

[and][or] 


FUTURE  SERVICER  [Signature  not  required] 


HLUNQ  COOK  4S10-97-C 

Dated:  December  6. 1994. 
Nkolas  P.  Retsinu.  ~ 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
IFR  Doc.  94-30413  Piled  12-1&-94:  8:45  am] 
■LUNQ  CODE  4210-27-P 
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Part  V 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 


48  CFR  Parts  31,  42,  and  52 

Federal  Acquisition  Regulation;  Penalties 

on  Unallowable  Indirect  Costs;  Proposed 

Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMMISTRATION 

48  CFR  Parts  31. 42.  and  52 
[FAR  Case  94-751] 
RIN:  9000-AQ20 

Federal  Acquisition  Regulation; 
Penalties  on  Unallo«vat>le  Indirect 
Costs 

AQENOES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACDON:  Proposed  rule. 

SUMMARY:  This  proposed  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994  to  implement 
the  requirements  for  penalties  for 
unallowable  costs.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Execntive  Order  12866,  dated 
September  30. 1993. 

DATES:  Comments  should  be  subnptted 
on  or  before  February  17. 1995  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  Streets.  NW. 
Room  4037.  Attn:  Beverly  Fayson, 
Washington,  DC  20405. 

Please  cite  FAR  case  94-751  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  MR3RMAT10N  CONTACT:  Mr 
Clarence  Belton.  Cost  Principles  Team 
Leader,  at  (703)  602-2357  in  reference 
to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037.  GS  Building, 
Washiagkm,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  94-751. 

SUPPt-EMEMTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994,  Pub.  L.  103-355,  provides 
authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  Government-unique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 
resuh  of  the  Federal  Acquisition 
Streamlining  Act  implementation 
include  changes  in  the  areas  of 
Commercial  Item  Acquisition. 
SimpiiRed  Acquisition  Procedures,  the 
Truth  in  Negotiations  Act,  and 
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Introductioa  -of  tbe  Federal  Acquisition 
Computer  Netawork. 

This  notice  i  imounces  proposed  FAR 
revisions  deve  oped  under  FARCese 
94-751,  Penall  ies  on  Unallowable 
Indirect  Costs,  involving  Sections  2101 
and  2151  of  th  >  Federal  Acquisition 
Streamlining  J  .ct  of  1994  which  change 
the  contract  vi  lue  threshold  for 
assessment  of  >enalties  on  imaHovnMe 
costs  from  $ldp,000  to  $500,000  and 
expand  the  coverage  from  only  the 
Department  offDefense  to  all  executive 
agencies.  The  Proposed  rule  applies  to 
all  executive  acencies  and  recognizes 
the  increase  inthe  contract  value 
threshold  for  ificlusion  of  the  contact 
clause.  With  the  exception  of  the 
threshold  value,  the  penalty  provisions 
in  the  new  law  are  the  same  as  tirase 
implemented  in  the  current  Defease 
Federal  Acquisition  Regulations 
Supplement,  ^nce  there  are 
interactions  between  this  pn^msed  rule 
and  the  new  rule  proposed  usder  FAR 
case  94-752  to  create  a  new  subeectioa 
42.703-2.  the  1  wo  rules  should  be  read 
together  to  fulkr  understand  the 
changes.  f 

The  FAR  Conncil  is  interested  in  an 
•exchange  of  ideas  and  opinions  with 
respect  to  the  aegiilatory 
implementation  of  the  Act.  For  tfaet 
reason,  the  FAR  Council  is  conducting 
a  series  of  public  meetings.  However. 
'  the  FAR  Counail  has  not  scheduled  a 
public  meetind  on  this  rule  (FAR  ok 
94-7S1)  becaide  of  the  clarity  and  non- 
controversial  nature  of  the  rule.  If  the 
piMic  believed  «uch  a  meeting  is 
needed  wifli  raspect  to  this  rule,  a  letter 
requesting  a  pttblic  meeting  and 
cmtlining  the  v  iture  of  the  requested 
meeting  shall  \  e  submitted  to  and 
received  by  tbi  FAR  Secretariat  (see 
ADDRESSES  cap  lion)  on  or  before  feauary 
la.  1995.  The  3  AR  Council  will 
consider  such  equests  in  determining 
whether  a  pub  ic  meeting  on  this  niie 
Aotild  be  sche  iuled. 

B.  tegidetory  i  lewbiiity  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  ncmbenof  small  entitles 
within  the  meiiing  of  the  Regulatory 
Flexibility  ActJ5  U.S.C.  601,  etseq.. 
because  most  mntracts  awarded  to 
small  businesses  are  awarded  through 
sealed  bidding  on  a  firm-fixed  price 
basis.  The  pen(  Ity  provisions  apply  only 
to  contracts  wl  ich  are  not  firm-fixed 
price.  Also,  the  proposed  rule  would   , 
only  apply  to  c  intracts  in  excess  of 
$500,000,  elim  nating  the  impact  oo 
contracts  belov '  that  threshold.  An  * 
Initial  Regulatdry  Flexibility  Analysis 
has,  therefore,  tot  been  performed. 
Comments  froiA  small  entities 


concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  conaments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601,  etseq.  (FAR 
cese  94-751).  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  dte  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  \JJSX:.  3501,  etseq. 

list  ofSubjects  in  48  CFR  Parts  31, 42. 
end  52 

Covernment  procurement. 

Dated:  December  13, 1994. 
Ciipt.  Barry  L.  Cohen,  SC,  USN, 
ftoject  Manager  for  the  Implementation  of 
Ike  Federal  Acquisition  Streamlining  Act  of 
1994. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  31, 42,  and  52  be  amended  as  set 
farth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  31, 42,  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2.  Section  31.110  is  added  to  read  as 
fallows: 

SI.110   Indirect  cost  rate  certification  and 
jMnelties  on  unallowable  costs. 

Certain  contracts  require  certification 
of  the  indirect  cost  rates  proposed  for 
progress  or  billing  payment  purposes.  If 
unallowable  costs  are  included  in  final 
indirect  cost  settlement  proposals, 
penalties  may  be  assessed.  See  42.703- 
2  end  42.709  for  administrative 
procedures  regarding  the  certification 
and  penalty  assessment  provisions  and 
far  releted  contract  clause  prescriptions.  • 

PART  42-CONTRACT 
ADMINISTRATION 

3.  and  4.  Sections  42.709  thru  42.70^- 
6  are  added  to  read  as  follows: 

42.709    Scope. 

(a)  This  section  implements  10  U.S.C. 
2324  (a)  through  (d)  and  41  U.S.C.  256 
(a)  through  (d).  It  covers  the  assessment 
of  penalties  against  contractors  which 
include  unallowable  indirect  costs  in — 

(1)  Final  indirect  cost  rate  proposals, 
or 


(2)  The  final  statement  of  costs 
incurred  or  estimated  to  be  incurred 
imder  a  fixed-price  incentive  contract. 

(b)  This  section  applies  to  all 
contracts  in  excess  of  $500,000,  except 
fixed-price  contracts  without  cost 
incentives  or  any  finn-fixed-price 
contracts  for  the  piut:hase  of 
commercial  items. 

42.709-1    Qenerel. 

(a)  The  following  penalties  apply  to 
contracts  covered  by  this  section: 

(1)  If  the  indirect  cost  is  expressly 
unallowable  under  a  cost  principle  in 
the  FAR,  or  an  executive  agency 
supplement  to  the  FAR,  that  defines  the 
allowability  of  specific  selected  costs, 
the  penalty  is  equal  to— 

(ijThe  amount  of  the  disallowed  costs 
allocated  to  contracts  that  are  subject  to 
this  section  for  which  an  indirect  cost 
proposal  has  been  submitted,  plus 

(h)  Interest  on  the  paid  portion,  if  any. 
of  the  disallowance. 

(2)  If  the  indirect  cost  was  determined 
to  be  imallowable  for  that  contractor 
before  proposal  submission,  the  penalty 
is  two  times  the  amount  in  paragraph 
(a)(l)(i)  of  this  section. 

(b)  Tiiese  penalties  are  in  addition  to 
other  administrative,  civil,  and  criminal 
penalties  provided  by  law. 

(c)  It  is  not  necessary  for  unallowable 
costs  to  have  been  paid  to  the  contractor 
in  order  to  assess  a  penalty. 

42.709-2    Responsibilities. 

(a)  The  contracting  officer  assigned  to 
administer  a  contract  is  responsible 
for— 

(1)  Determining  whether  the  penalties 
in  42.709-l(a)  should  be  assessed: 

(2)  Determining  whether  such     - 
penalties  should  be  waived  pursuant  to 
42.709-5;  and 

(3)  Referring  the  matter  to  the 
appropriate  criminal  investigative 
mganization  for  review  and  for 
appropriate  coordination  of  remedies,  if 
there  is  evidence  that  the  contractor 
knowingly  submitted  unallowable  costs. 

(b)  The  contract  auditor,  in  the  review 
and/or  the  determination  of  final 
indirect  costs  proposals  for  contracts 
subject  to  this  section,  is  responsible 
for— 

(1)  Recommending  to  the  contracting 
officer  which  costs  may  be  unallowable 
and  subject  to  the  penalties  in  42.709- 
1(a): 

(2)  Providing  rationale  and  supporting 
documentation  for  any 

*  recommendation:  and 

(3)  Referring  the  matter  to  the 
appropriate  criminal  investigative 
organization  for  review  and  for 
appropriate  coordination  of  remedies,  if 
there  is  evidence  that  the  contractor 
knowingly  submitted  imallowable  costs. 


42.709-3    Assessing  the  penetty. 

Unless  a  waiver  is  granted  pursuant  to 
42.709-5,  the  cognizant  contracting 
officer  shall — 

(a)  Assess  the  penalty  in  42.709- 
1(a)(1),  when  the  submitted  cost  is 
expressly  unallowable  under  a  cost 
principle  in  the  FAR  or  an  executive 
agency  supplement  that  defines  the 
allowability  of  specific  selected  costs;  or 

(b)  Assess  the  penalty  in  42.709- 
1(a)(2),  when  the  submitted  cost  was 

.  determined  to  be  unallo\/able  for  that 
contractor  prior  to  submission  of  the 
proposal.  Prior  determinations  of 
unallowability  may  be  evidenced  by— 

(1)  A  DCAA  Form  1.  NoUce  of 
Contract  Costs  Suspended  and/or 
Disapproved  (see  48  CFR  242.705-2 
[Defense  FAR  Supplement,  paragraph 
242.705-2])  which  the  contractor 
elected  not  to  appeal  and  was  not 
withdravtm  by  DCAA.  or  any  similar 
notice; 

(2)  A  contracting  officer  final  decision 
which  was  not  appealed; 

(3)  A  prior  executive  agency  Board  of 
Contract  Appeals  or  court  decision 
involving  the  contractor,  which  upheld 
the  cost  disallowance;  or 

(4)  A  determination  or  agreement  of 
unallowability  under  31.201-6. 

(c)  Issue  a  final  decision  (see  33.211) 
which  includes  a  demand  for  payment 
of  any  penalty  assessed  under 
paragraphs  (a)  or  (b)  of  this  section.  The 
letter  shall  state  that  the  determination 
is  a  final  decision  vmder  the  Disputes 
clause  of  the  contract.  (Demanding 
payment  of  the  penalty  is  separate  from 
demanding  repayment  of  any  paid 
portion  of  the  disallowed  cost.) 

42.70»-4    Computing  intereeL 

For  42.709-l(a)(l)(ii),  compute 
interest  on  any  paid  portion  of  the 
disallowed  cost  as  follows: 

(a)  Consider  the  overpayment  to  have 
occuirred.  and  interest  to  have  b^un 
accumulating,  bom  the  midpoint  of  the 
contractor's  fiscal  year.  Use  an  alternate 
equitable  method  if  the  cost  was  not 
paid  evenly  over  the  fiscal  year. 

(b)  Use  the  interest  rate  specified  by 
the  Secretary  of  the  Treasury  pursuant 
to  Pub.  L.  92-41  (85  Stat.  97). 

(c)  Compute  interest  fitim  the  date  of 
overpayment  to  the  date  of  the  demand 
letter  for  payment  of  the  penalty. 

(d)  Determine  the  paid  portion  of  the 
disallowed  costs  in  consultation  with 
the  contract  auditor. 

42.709-6   Wahferofthepenelty. 

The  cognizant  contracting  officer  shall 
waive  the  penalties  at  42. 709-1  (a) 
when — 

(a)  The  contractor  withdraws  the 
proposal  before  the  Government 


formally  initiates  an  audit  of  the 
proposal  and  the  contractor  submits  a 
revised  proposal  (An  audit  will  be 
deemed  to  be  formally  initiated  when 
the  Government  provides  the  contractor 
with  written  notice  that  audit  work  on 
a  specific  final  indirect  cost  proposal 
has  begun  or  the  Government  holds  an 
audit  entrance  conference  with  the 
contractor.); 

(b)  The  amount  of  the  unallowable 
costs  under  the  proposal  which  are 
subject  to  the  penalty  is  $10,000  or  less 
(i.e..  if  the  amount  of  expressly  or 
previously  determined  unallowable 
costs  allocable  to  the  contracts  specified 
in  42.709(b)  is  $10,000  or  less);  or 

(c)  The  contractor  demonstrates,  to 
the  cognizant  contracting  officer's 
satisfaction,  that — 

(1)  It  has  established  policies  and 
personnel  training  and  an  internal 
control  and  review  system  that  provide 
assurance  that  unallowable  costs  subject 
to  penalties  are  precluded  from  being 
included  in  the  contractor's  final 
indirect  cost  rate  proposals  (e.g.,  the 
types  of  controls  required  for 
satisfactory  participation  in  the 
Department  of  Defense  sponsored  self- 
governance  programs,  specific 
accounting  controls  over  indirect  costs, 
compliance  tests  which  demonstrate 
that  the  controls  are  effective,  and 
Government  audits  which  have  not 
disclosed  recurring  instances  of 
expressly  unallowable  costs);  and 

(2)  The  unallowable  costs  subject  to 
the  penalty  were  inadvertently 
incorporated  into  the  proposal;  i.e.,  their 
inclusion  resulted  from  an 
unintentional  error,  notwithstanding  the 
exercise  of  due  care. 

42.709-6   Contract  deuee. 

Use  the  clause  at  52.242-00,  Penahies 
for  Unallowable  Costs,  in  all 
solicitations  and  contracts  over 
$500,000  except  fixed-price  contracts 
without  cost  incentives  or  any  firm- 
fixed-price  contract  for  the  purchase  of 
commercial  items.  Generally,  covered 
contracts  are  those  which  contain  one  of 
the  clauses  at  52.216-7,  52.216-13, 
52.216-16.  or  52.216-17.  or  a  similar 
clause  from  an  executive  agency's 
supplement  to  the  FAR. 

PART  52-<SOUCITATiON  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  Section  52.242-00  is  added  to  read 
as  follows: 

62.242-00    Peneltlee  for  unaNowabte  costs. 

As  prescribed  in  42.709-6.  use  the 
following  clause: 

Penalties  for  Unallowable  Costs  (Date) 

(a)  Definition.  Proposal  means  either — 


/  Vol.  Sa.  Mo.  242  i' 


DeoendMr  ».  IflM  /  i^nsfMned  Saimt 


/  Vol.  sa.  No.  242  i^  Uutimf.  Dwsemher  19.  1994  /  Pmpomi 


(1)  A  BnsliBdiMctaMt  ato^n^Kwul 
nibmlttad^  the  Contractor  tibmr  th« 
esmlnrtloB  <rf  its  fiscaU  year  w^ich — 

(i)  Rfltatnto  my^jajnumt  made  on  tire 

4i9  «nH  te  «n4  In  aapKiatii^Aw  fiiml 


(2)  I3m  £■■!  vMenaat  of  CMte  teciHrMl 
and4*liauiBdtol>e.iacuiTed  under  .the 
Incentive  Paice  Revision  clause  iif 
applic^e),  which  is  used  to  establitih  the 
Tinal  contract  price. 

(h)-OpatractcM«  ^nWch  inclnde  nnatfknvHMe 
indireAcDflta  in  a  preponlm^  bemibject 
to^pHidMaB.  Xke  penirtliesaK  paaacribsi  lin 
10  l).S.C  eSMw^l  tLS.C  2S6.  as 
applioflbie.  Mifaiah  te  ia^fiieaMiMed  in  SactiaB 
42,7110  sf  the  f edenl  AufuisitioB  JtegalatwH 
(PAR). 

(c)  Thetjontractor  shall  not  include  inany 
proposill  any  cost  which  is  ungfTlowilble.  as    - 
defined ■h> ^«rt  31  «f the VA9.. Bran vMecnfivf 
agency  supplement  to  Part  39  •eT-tbe^'Aft. 


(d)Ifthe( 

that  a  cost  aubmittbd  by  the  CoDtnctor  jn^ts 
proposdis  expias  ilytinanowdble  under  a 
cost  pUuLitile  hi  t  «  FMt,  or  an  axBCufive 
agency  supplemer  t  to  the  FAR.  that  iileBues 
the  allowabitity  ^specific  tteeaai  uims,  <fee 
Contradter  ahal  ha  auesaed  m  peaabf  eqad 
to— 

(1)  Tfaaanmiint^  »f  tha  iiaaUMwadcMt 
allocated  to  Ihts  A  atiact.  {this 

i2)  SSnMjie  tntan  at,  te  lae  con^putad — 

f  i)  On  me  amou  it  the  Contractor  was  paid 
( w  hether  as  a  prag  ress  or  btlKng  pigments  « 
exceas'vt  Hie  snro^  nt  "to  ^vlndi  aWCJBHtoaOla'r 
was  ■ilfi<ai,:and  ; 

(itItiiaiflBlfaB 
each  six-flMtMh 
SecreOaryafihe 
92-41  (85  Stat,  a?: 

(ellfthelkHttrai 
thata«oMaiibin] 

propoail  inchidese  cost  prevtotafty 
detertmnei  tobe'9nel1e%««Me  iwi^dl 


Contractac  ttmm  lliiir— liailni  will  be 
assesaad  « ipaaallgr  in  aa^aaeaBt  equal  io  law 
timaathii  aaiaiaiit.rf4hB^iaalk>iwedcast 
allocated  teliMsc»ailrac|L 

ffl  iBrtat  iiii«alinaB  vadm  pangr^pfaa  r^dt) 
and  (e)  of  <hi8  niaiiw  am  Stat  dm.  iiiiiiii 
within  the  oaeaBi^gaf  <(ha  OaatEact  O^pnaat 
Act  of  1978{«t  «LLSjC«M.  atasffj). 

(g)  Pursuant  to  the  critena  an  FAS  42,?B^ 
5,  the  Contracting  OfHcer  may  waive  the 
penalties  in  paragra{As>(<H«r  f«)  of  this 
clause. 

(hi  Payiuurtt  k^  the  Coatnclar  <tf  «ny 

constttitte  sapayaaalt  »a  ^tbm  Pan  wiiwujirt  «if 
any  unaHoanMe  cMt  aAkSi  fais  tama  paM  % 
thaCwwwMDMl  >a  <haO»iil  I'ulur 


Deoember 


19,  1994 


LXJ 


Ing  Offioer  detemuaes 
I  lay  Ae  OuOnotDr  4R  lis 


Snd^f-dkwiwl) 


^  ^ 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMNISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRParts42andS2 
[FAR  Caee  94-752] 

Federal  Acquisition  Regulation; 
Contractor  Overhead  Certification 

AGENCIES:  E>epaitment  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994  (the  Act)  to 
implement  the  requirements  for 
contractor  certification  of  indirect  costs. 
Section  2151  of  the  Act  amended 
Section  306  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (41 
U.S.C.  256).  This  provision  extended  to 
the  civiUan  agencies  the  same 
certification  of  indirect  costs  which  is 
ciurently  applicable  to  Department  of 
Defense  (DoD)  contracts,  pursuant  to  10 
U.S.C.  2324(h).  This  regulatory  action 
was  not  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  12866,  dated  September  30, 1993. 
DATES:  Comments  should  be  submitted 
on  or  before  February  17, 1995  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  Streets,  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  94-752  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Clarence  Belton,  Cost  Principles  Team 
Leader,  at  (703)  602-2357  in  reference 
to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  94-752. 

SUPPtEMENTARY  INFORMATION: 

A.  Background 

The  Act,  Pub.  L.  103-355,  provides 
authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  government-unique 
requirements.  Major  changes  that  can  be 
expected  in  the  acquisition  process  as  a 
result  of  the  Act's  implementation 
include  changes  in  the  areas  of 
Commercial  Item  Acquisition, 
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Simplified  Acquis!  ion  Procedures,  the 
Truth  in  Negotiatic  as  Act,  and 
introduction  of  thetPederal  Acqviisition 
Computer  Network  (FACNET). 

This  notice  announces  FAR  revisions 
devrioped  under  F  \R  case  94-752, 
which  was  based  o  i  provision  in  the 
Act  that  extended  lb  the  civilian 
agencies  the  same  certification  of 
indirect  costs  whic^  is  currently 
applicable  to  DoD  tdhtracts,  pursuant  to 
10  U.S.C.  2324(h). 

The  FAR  Council  is  interested  in  an 
exchange  of  ideas  4nd  opinions  v/ith 
respect  to  the  regulatory 
implementation  offthe  Act.  For  that 
reason,  the  FAR  Cduncil  is  conducting 
a  series  of  public  meetings.  However, 
the  FAR  Coimcil  h^  not  scheduled  a 
public  meeting  on  his  rule  (PAR  case 
94-752)  because  o  the  clarity  and  non- 
controversial  natui  e  of  the  rule.  If  the 
public  believes  suqh  a  meeting  is 
needed  with  respect  to  this  riile,  a  letter 
requesting  a  public  meeting  and 
outlining  the  natuite  of  the  requested 
meeting  shall  be  siibmitted  to  and 
received  by  the  FAR  Secretariat  (see 
ADDRESSES  caption,  above)  on  or  before 
January  18, 1995.  The  FAR  Council  will 
consider  such  reqi  ests  in  determining 
whether  a  public  t  meeting  on  this  rule 
should  be  scheduli  id. 

B.  Regulatory  Flex  bility  Act 

This  proposed  nile  is  not  expected  to 
have  a  significant  Economic  impact  on 
a  substantial  numljer  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq., 
because  the  percentage  of  actions 
awarded  to  small  business  that  will  be 
afiiected  by  this  rule  is  estimated  to  be 
less  than  1%  of  th(  i  total  of  such  actions. 
Most  actions  awar  led  to  small  business 
are  firm-fixed  prio  i  actions  awarded  on 
a  competitive  basii  t.  The  cost  principles 
and  requirements  o  submit  indirect  cost 
rate  proposals  gen  irally  apply  only 
when  certified  cos  t  or  pricing  data  are 
required.  The  vast  preponderance  of 
actions  awarded  tq  small  business  do 
not  require  submittal  of  either  cost  or 
pricing  data  nor  ax  i  indirect  cost  rate 
propo^.  An  Initii  1  Regulatory 
Flexibility  Analys  s  has,  therefore,  not 
been  performed.  Qomments  from  small 
entities  concerning  the  affected  FAR 
subparts  will  be  considered  in 
accordance  with  5|  U.S.C.  610  of  the  Act. 
Such  comments  nmist  be  submitted 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  94-752),  in 
correspondence.  I 

C  Paperwork  Reouction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  Impose  additional 
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recordkeeping  or  information  o^ection 
requirements,  or  collections  of 
information  from  oflnrors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  the  Office  of 
Management  and  Budget  imder  44 
U.S.C  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Pails  42  and 
52 

Government  prociuement. 

Dated:  December  13, 1994. 
Capt  Barry  L.  Cohen,  SC,  USN, 
Project  Manager  for  the  Implementation  of 
the  Federal  Accpiisition  Streamlining  Act  of  - 
1994. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  42  and  52  be  amended  as  set  forth 
below:  

1.  The  authority  citation  for  48  CFR 
Parts  42  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART42-CONTRACT 
ADIMINISTRATION 

42.703-1    Ganeral. 

3.  Section  42.703-1  is  added  as  a  ' 
heading  to  read  as  set  forth  abova 

4.  Section  42-703-2  is  added  to  read 
as  follows: 

42.703-2    Certificate  of  Indlract  costs. 

(a)  General.  In  accordance  with  10 
U.S.C.  2324(h)  and  41  U.S.C  256(h).  a 
proposal  shall  not  be  accepted  and  no 
agreement  shall  be  made  to  establish 
billing  rates  or  final  indirect  cost  rates 
imless  the  costs  have  been  certified  by 
the  contractor  using  the  certificate  of 
indirect  costs  at  S2.242-XX, 
Certification  of  Indirect  Costs,  or  a 
similar  clause  fitim  an  executive 
agency's  supplement  to  the  FAR. 

(b)  Waiver  of  certification.  (1)  The 
agency  head,  or  designee,  may  waive  the 
certification  requirement  when — 

(i)  It  is  determined  to  be  in  the 
interest  of  the  United  States;  and 

(ii)  The  reasons  for  the  determination 
are  put  in  writing  and  made  available  to 
the  public. 

(2)  A  waiver  may  be  appropriate  for 
a  contract  with — 

(i)  A  foreign  government  or 
international  organization,  sudi  as  a 
subsidiary  body  of  the  North  Atlantic 
Treaty  Organization; 

(ii)  A  state  or  local  government 
subject  to  0MB  Circular  A-87; 
Jiii)  An  educational  institution  subject 
to  0MB  Circular  A-21;  and 

(iv)  A  nonprofit  organization  subject 
to  OMB  Circular  A-122. 

(c)  Failure  to  certify.  (1)  If  the 
contractor  has  not  certified  its  proposal 
for  billing  rates  or  indirect  cost  rates  and 


a  waiver  is  not  appropriate,  the 
contracting  officer  shall  unilaterally 
establish  the  rates  if  they  are  necessary 
for  continuation  of  the  contract. 

(2)  Rates  established  unilaterally 
should  be — 

(i)  Based  on  audited  historical  data  or 
other  available  data  as  long  as 
imallowable  costs  are  excluded;  and 

(ii)  Set  low  enough  to  ensure  that 
potentially  imallowable  costs  will  not 
be  reimbursed. 

(d)  False  certification.  The  contracting 
officer  should  consult  with  legal 
counsel  to  determine  appropriate  action 
when  a  ccmtractor  certificate  of  indirect 
costs  is  thought  to  be  felse. 

(e)  Penalties  for  unallowable  costs.  10 
U.S.C.  2324(a)  through  (d)  and  41  U.S.C. 
256(a)  through  (d)  prescribe  penalties 
for  submission  of  imallowable  costs  in 
final  indirect  cost  rate  proposals  (see 
Subpart  42.709  for  penalties  and 
contracting  officer  responsibilities). 

(f)  Contract  clause.  The  clause  at 
52.242-XX  (or  a  similar  clause  from  an 
executive  agency's  supplement)  shall  be 
incorporated  into  all  solicitations  and 
contracts  which  provide  for — 

(1)  Interim  reimbursement  of  indirect 
costs; 

(2)  Estabhshment  of  final  indirect  cost 
rates;  or 

(3)  Contract  financing  that  includes 
interim  payment  of  indirect  costs,  e.g.. 


progress  pa3rments  based  on  cost  (48 
,CFR  part  32,  subpart  32.5)  or  progress 
payments  based  on  percentage  or  stage 
of  completion. 

PART  52— SOUCUATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

7.  Section  52.242-XX  is  added  to  read 
as  follows: 

52.242-XX    Certification  of  Indirect  Costs. 

As  prescribed  in  42.703-2(f),  insert 
the  following  clause: 

Certification  of  Indirect  Costs  (Date) 

(a)  The  Contractor  shall— 

(1)  Certify  any  proposal  to  establish  or 
modify  billingrates  or  to  establish  final 
indirect  cost  rates; 

(2)  Use  the  fonnat  in  paragraph  (c)  of  this 
clause  to  certify;  and 

(3)  Have  the  certificate  signed  by  an 
individual  of  the  Contractor's  organization  at 
a  level  no  lower  than  a  vice  president  or  chief 
financial  ofiicsr  of  the  business  segment  of 
the  Contractor  that  submits  the  proposal. 

(b)  Failure  by  the  Contractor  to  submit  a 
signed  certificate,  as  described  in  this  clause, 
shal  1  TCsult  in  pajment  of  indiioct  costs  at 
rates  unilaterally  established  by  the 
Government. 

(c)  The  certificate  of  indirect  costs  shall 
read  as  follows: 

Certificate  of  Indirect  Costs  (Date) 

This  is  to  ceitiiy  that  to  the  best  of  my 
knowledge  and  belief: 


1. 1  have  reviewed  this  indiract  OMl 
proposal; 

2.  All  costs  included  in  this  proposal 

(identify  proposal  and  date) to 

establish  billing  or  final  indirect  cost  rates  for 

(identify  period  covered  by  rcte> an 

allowable  in  accordance  with  the 
requirements  of  contracts  to  which  they 
apply  and  with  the  cost  principles  of  the 
Federal  Acquisition  Regulation  (FAR)  and  its 
supplements  applicable  to  those  contracts: 

3.  This  proposal  does  not  include  any  costs 
which  are  unallowable  under  applicable  cost 
principles  of  the  FAR  or  its  supplements, 
including,  but  not  limited  to:  advertising  and 
public  relations  costs,  contributions  and 
donations,  entertainment  costs,  fines  and 
penalties,  lobbying  cosU,  defense  of  Craad 
proceedings,  and  goodwill;  and 

4.  All  costs  included  in  this  prxiposat  an 
properly  allocable  to  Government  contracts 
on  the  basis  of  a  beneficial  or  causal 
relationship  between  the  expenses  incurred 
and  the  contracU  to  which  they  are  alkxated 
in  accordance  with  applicable  acquisition 
regulations. 

I  declare  under  penalty  of  perjury  that  tfce 
foregoing  is  true  and  correa. 

Firm: 

Signature: 


Name  of  Certifying  Official: 
Title:  


Date  of  Execution: 

(Endofciaus^ 
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The  President 


Prodamatioii  6762  of  December  15,  1994 
Wright  Brothers  Day,  1994 

By  the  President  of  the  United  States  of  America 
A  Prochimation 

2ctnrJ^Tn**J,°^''®"5*'  ^n^  V^  ^^"^  ^8°'  ^"''"^  ^^  ^ilbur  Wright  made 
^«  rv^rn^w  f  'T?K  '  °J  ^'^^'  ^^^y  demonstrated  to  the  worid  that  mortals 
wi^nnr  ^U'^^  ^^^  "u^  t  P°^^"^  ^'^^-  ^"  ^«  d^^des  since.  Americans 
have  contmued  to  make  history  with  countless  achievements  in  aviation 
and  aerospace  technology. 

^AS^^  ^^""^  ^L  '^°^'?  '"  aeronautics  technology,  and  that  leadership 
L^t  u^T^  .'°  !^^  '"^^^^  °f  o"^  «>«^^  industry.  The  legacy  of 
Sw^'^StK"*^/,  nn't-?  ?*"=  .^°  ^^  P*^*  y««^'  ^^«  U.S.  aeronautics  ^dustry 
sow  mote  than  $100  billion  in  products  and  employed  more  than  a  millioi 

S^  mni'^"^"Ji?  ^i^v  Ai^«^,are  the  Nation's  top  manufactured  export, 
with  more  than  $40  biUion  in  sales  in  181  countries  around  the  world.* 

^fn^^^f^tl^T"*  ^^^fojy.and  a  promising  future  in  aeronautics.  The  enact- 
ment of  the  General  Aviation  Revitalization  Act  of  1994.  which  I  signed 
into  law  last  August,  provides  a  significant  opportunity  to  reassert  America's 
global  leadership  m  general  aviaUon  aircraft.  Offering  the  promise  of  new 
jobs  and  an  enhanced  economic  climate,  this  measure  applies  the  kind 

t°heWr?iXth^'^"^-  "^'  ^^'^^  ^'''^"^P^^^*^  -  -"'  y-«  ««°  by 

lf^:^7'v^l'"^i^?^'^'^  perseverance  continues  to  challenge  and  inspire 
us  as  we  take  the  lead  m  cutting-edge  aeronautics  technology.  The  National 
t1^II!,T  •''''  ^^u'^^^P*.^  Administration  is  working  with  industry  to  develop 
technologies  that  will  make  conventional  aircraft  safer,  mor^  affordable, 
and  more  enyuonmentally  friendly.  Government  and  industry  researchers 
are  also  working  in  partnership  to  transform  the  concept  of  affordable  com- 
mercid  supersonic  flight  into  a  reality  early  in  the  next  century.  These 
technological  advancements  in  aviaUon  and  aerospace  will  continue  to  con- 
mbute  to  our  success  and  prosperity.  The  dream  that  began  on  a  lonely 
fhT""^  °iK^*^^  near  Kitty  Hawk.  North  Carolina,  has^ken  us  tCugJ 
the  sound  barrier  and  mto  space-and  the  future  holds  endless  possibilitiS! 

Jn^.  ^°f!Tn  ^yjs  'u°*  ^^"«o°  approved  December  17.  1963  {77  StaL 
402.  36  ILS.C  169).  has  designated  December  17  of  each  year  as  "WriRht 
Brothers  Day  and  has  authorized  and  requested  the  President  to  issue 
annuaUy  a  proclamation  inviting  the  people  of  the  United  States  to  observe 
tnat  day  with  appropriate  ceremonies  and  activities. 

NOW.  THEREFORE.  I  WILLIAM  J.  CLINTON.  President  of  the  United  States 
©^America,  do  hereby  proclaim  December  17.  1994.  as  Wright  Brothers 
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IN  WITNESS  WK  EREOF,  I  have  hereunfo  set  my  hand  this  fifteenth  day 
of  December,  in  he  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  of  the  Indepe  idence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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Memorandum  of  December  15.  1994 

Delegation  of  Certain  Authorities  Under  39  XJSX:.  407(a) 
Memorandum  for  the  Governors  of  the  United  States  Postal  Service 

nicf^l^^"  "^"^  ^y  ^^  Department  of  Justice  that  the  United  States 
District  Q)im  for  the  District  of  Delaware  held  in  UPS  World^dLFonva^lZ 

iJ^Ti  ^^!t.^?'^^  ^^^'^^^  Civil  Action  No.  93-340.  May  16  W 
that  the  Postal  Service  must  obtain  the  approval  of  the  PreSden?  to^  J,l£h 

u^?.Hl^°'''«!4°y.°'^''  "^*^^  ^'^  "»«"  matter  <:on^;^U?w1^n  the 
United  States  and  other  countries.  "tJiween  me 

rLW!i  ?/  J?®  decision  to  the  United  States  Court  of  Appeals  for  the 
mrd  Circuit,  the  Government  argues  that  the  explicit  consent  of  the  Pre^ 
39  11  qr^'^in^rf^'  ^  "^^  "ir  °f  *«  GoveiUent.  to  the  exfent  that 

?hat  i;S.nt^*l'^°^'.'^"^'*  ^^.  ^?''*^^"*  '°  ^°°^«t-  it  does  not  require 
that  consent  be  given  in  any  particular  manner.  The  Government's  oSition 
IS  that  the  failure  of  the  President  to  object  to  the  establisCt  oflnter 
nauonal  postage  rates  and  other  charges  is  consent  to  the™abHsWnt 

foXTl2^?^"  ^'^'^^  ™^  ^^^  ^«^-^-  Xt^'v er^m 
To  the  extent  Uwt  the  District  Court's  decision  creates  or  appears  to  create 

me  Umted  States  and  other  countries  in  a  particular  manner,  by  virtue 
United  S^T^f  T^  ^° .""!  Sy  "^^  Constitution  and  the  i;ws^  ofT 
Vta  pf  rSfi  T  K^^^!??'  »°^l"di°8  section  301  of  title  3  of  the  United 
trlfpp  ^c  H  r^^f  j;  ^^^^^^^  *°  ^^  Governors  of  the  United  States  PosS^ 
Service  as  defmed  by  section  202(a)  of  title  39  of  the  United  States  Code 

sSIpfr^r^y  T^  ^  '"^  .^y  ^^°°  ^O''^*)  of  «^e  39  of  the  ui^ted' 
States  Code,  with  respect  to  the  establishment  of  rates  of  postage  and  oAer 
charg^  on  mail  matter  conveyed  between  the  United  Stat^  Md  Xr  coun- 

S  n/^A^^'^T'^  ''  ^?^*^*  ""«*  *^«  d'^^  o"  ^i^h  the  Third  cS 
Soiolr  ^?^^^  '^^^  Its  mandate  in  the  aforementioned  appeal.  This 
delegation  rela  es  only  to  the  establishment  of  rates  of  postage  and  othe? 

trif??i  °A  "^^^  ?***J'  "'T'^y^,  ^^^"^  **»«  ^"^'^  Stat^  and  other  coun- 
S?ln  ^  T  ??^  ^^  obUgation  of  the  Postal  Service  to  seek  ?he 
oon^nt  of  the  President  to  negotiate  and  conclude  postal  treaties  or  conven- 

This  memorandum  shall  be  published  in  the  Federal  Register. 
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lOOO^id (8694X224)0052-7) 

'  17  pmi-L 

1-199 (0694)224)0054n9 

200-239 (86941224)0055-1) 

240^nd  (8«9-0224)0056« 

10  Partes 

1-149 (8694)22-00057-1) 

150-279 (00Ni224)005O^ 

280-399 (869-0224)0059-4 

400^nd  ,.„  (8694)224)006(M) 

19  Parts: 

1-199 ....(8«94>224)0061-«) 

200-End  (06941224)0062^ 

20PMtB: 

1-W9 (8694)224)0063-2) 

400-499 (869-0224)0064-!) 

5Q0-ind  (8694)224)0065^ 

21  Parts: 

I-99 __(8»-022-00066-7) 

100-169  .. . (a69-0224)0067-« 

170-199 (8694)224)006ft-3» 

20»-299 (86194)224)0069^1) . 

300^499  _ (86»4l2M)0070-5) . 

50O499 (8694)224)0071-3) . 

600-799 (8«W)224)0072-l) , 

800-1299 (86M)22-0007y(9 . 

130IK&ld (86W)224)0074-«) . 

22  Parts: 

1-299 , (869-0224)0075-6). 

300-Cnd  — L (8694)22-00076-4) . 

23  .^„ (8694)224)0077-2). 

24  Parts: 

0-199 (8694J22-00078-1) . 

200-499 . (8694)224)0079-9)  . 

500-699 „...„ (06941224)008O-2>  . 

700-1699 (0694122-00081-)) . 

1700-€nd (8694)22-00082-9) . 

25 (869-022-00083-7) . 

20' Parts: 

§§I4)-M.60 »694)224)0084-5) . 

§§  1.6M.169 (06f4)2^00085-3) . 

§§  1.170-1  JflO <8«94«2W)0086-1)  . 

§§  1  J01-1.400 (0694)224)0087-«  . 

§§1.401-1440 (860O224)0088-«  . 

§§1441-LS00 (8694)224)0089-6)  . 

§§  1.501-1.640 (0694)22-000904)) . 

§§)A(1-1.850 -..(8694)224)0091-8) . 

§§1.851-1.907 „ — (8694)2W)0092-6) . 

§§  1.908-1.1000 —  (8694)224)0093-4) . 

§§1.1001-1.1400  (8694)22-00094-2). 

§§  1.1401-€nd  (8694)22-00095-1) . 

2-29 (8694)22-00096-9) . 

30-39  ™. (8694)224)0097-7) . 

40-49 (8694)22-00098-4) . 

50-299 (8694)224)0099-3) . 

30{W99 „ (8694)224)0100-1) . 

500-599 (8694)224)0101-9) . 


324)0 
26wOO 
UjOO 
2|jOO 

16.00 

t&OO 
2tu00 
2SJ0O 

ma 

254)0 


234)0 
3M0 

1&D0 
194)0 
134)0 
114)0 

394)0 
124)0 

20:00 
34:00 

31A) 

164)0 
214)0 
214)0 

74)0 
3&J00 
164)0 

8lS0 
22il0 
1100 


234)0 
214)0 

36410 
384)0 
2000 
394)0 

i7jn 

324)0 


204)0 
334)0 
244)0 
17  A) 
304)0 
224)0 
21.00 
244)0 
264)0 
274)0 
244)0 
32.00 
244)0 
184)0 
144)0 
144)0 
2100 
6.00 


Joa  1,1994 

Joal,  1994 
Joal,  19M 
Joa  1. 1994 

Joal,  1994 
Joal,  1994 
Jaat,nM 

Joa  1. 1994 
JolLNM 

Joa  1, 1994 

Apr.  1,  1994 
Apr.  1, 1994 
Apr.  1, 19M 

Apr.  1, 1994 
Apr.  1, 1994 
Apr.  1,  1994 
Apr.  1, 1994 

Ape  1, 1994 
Apr.  1, 19*4 

Apr.  1, 19f« 
Apr.  1,  T9M 
Apr.  1,1994 

Api.  1. 1994 
Apr.  1, 1994 
Apr.  1,  1994 
Apr.  1. 1994 
Apr.  1,  1994 
Apr.  1.1994 
Aur.  1, 1994 
Apr.  1.1994 
Apr.  1. 1994 

Apr.  1, 1994 
Apr.  1, 1994 

Apt.  1,1994 

Apr.  1, 1994 
Apt.  1, 1994 
Apt.  1. 1994 
Apr.  1,1994 
*Qi.  1. 1994 

Apr.  1.1994 

Apt.  1. 1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  T,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
*Apr.  1,  1990 


TIM 

600-End.. 

27  Parts: 

1-199  

200-End  .. 
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~.  (8694)224)0102-7)  —      84)0       Apr.  1.  1994 


TMs 


Stock 


(8694)2a4)0103-«) 

(86941224)0104-3) 

20PMa: 

1-42  .  (86W)224)0105-1) 

43-end (8694)224)01064))  , 

20  Parts: 

M9^^ (86W)224)0107-«) . 

100-499 (8694)224)0108-6) . 

50W99  . (86W)224)0109^4) . 

900-1899 (869^)22-00110-8) 

1900-1910 (§§1901.1  to  ''""^"^^'"^f  ■ 
19ia999) (869^)224)0111-6) 

1910  (§§1910.1000  to      '~'"''''^•"•''■ 

io???«iJ- (869-019^)0112-3) . 

!I]""^ (86941224)0113-2) . 

IS$  r^- (8694)224)0114-1) . 

1927-€nd (869-0224)01 15-9) . 

ooPartK 

M99^. (86941224)0116-7)  . 

aW99 (8694)22-00117-6)  . 

yVi-fni  (8694)224)0110-9.. 

(8694122-00119-1). 

(8694)22-001204) .. 


364)0 
134)0 

274)0 
214)0 

214)0 

9J0 

354)0 

174)0 


31 

0-199 
200-Cnd  .... 

32  Parts: 
1-39,  Vol.  I. 
1^,Vol.M. 
1r39.Vol.llt 

1-190 

19T-399 ;..... 

40O429 

430499 ...... 

780-799 

000-End  .^ 

33  Parts: 

1-124  ........ 

125-199 

20O4nd  ..... 

34  ParfK 

1-299  

300^399 

•400-End-._ 

35  „. ;....,. 

30  Parts: 
1-199  ....... 

200-€nd  ..._ 


(86941224)0121-3) 

(869-022-00122-1) 

(8694>224)012M) . 

(86«4)22m0124-«) . 

,^...(86941224)0125-6) . 

■.'-•-...'  . (869-0224X11264) . 


...(8694)19-00127-1) 
...(8694)194)0128^ 
...(86941224»129u9) 

-.(86941224)0130-2). 
..  (8694)194)0131-0) . 
..(869-0224)0132^. 

...  (869-0224)0)33-7) . 


..(8694)224)01344) 
...(86941224)0135-3) 

..(8694)224)0136-)). 


••••••%■•••••••■ 


W7  _.,. 
184nd... 

40  Parts: 
1-6) 
52  .... 
53-59 
60 
61-80  .„ 
81-85  .. 

100-149. 
150-109. 
190-259. 
260-299. 
300-399. 
400424. 
425-699. 
700-789. 


••••••«••*«•«•< 


.-.(8694)224)0137-0)... 
...  (8694224)0138-0)  .. 

..C869-0»4l01394)w 


(869^194)0140-9). 
.(8694)224)014)-8). 
..(86941224)0142-»„ 
.(8694122401434)  . 
.(8694)194)0144-)). 
.(86942240)45-1). 
.(86^1^4)01464).. 
.(8694)2240147-7).. 
.(869-022-001404)... 
.(86^41224)0149-3)... 
.(869422-00150-7).. 
.(869-02240151-6).. 
.(8694122-0015».3).. 
.  (86941940153-1) .. 
.(86941940154^.. 


.  214)0 

.  264)0 

.  33A) 

.  364)0 

.  274)0 
.  19410 
.     274)0 

.  184)0 
.     3OJ0O 

.  154)0 
.  194)0 
.  184)0 
314)0 
364)0 
264)0 
144)0 
21410 
22410 

204)0 
254)0 
244)0 

284)0 
204)0 
40410 

124)0 

154)0 
374)0 

204)0 

304)0 
294)0 

I&OO 

394)0 
394)0 
114)0 
364)0 
294)0 
23A) 
394)0 
394)0 
24A) 
18410 
36410 
184)0 
274)0 
28.00 
264)0 


Apr.  1, 1994 
Apr.  1,  1994 

July  1,1994 
July  1,1994 

July.  1,  1994 
July  I,  1994 
July  1,1994 
July  1, 1994 


334)0       July  1. 1994 


July  1.  1993 
July  1. 1994 
July  1.  1994 
July  1.  1994 

July  1,1994 
July  1,1994 
July  1. 1994 

July  1.  1994 
Ju^  1.1994 

>July  1, 1984 

3July  1,  1984 

2July  1, 1984 

July  1.1994 

July  1,1994 

July  1.1994 

•July  1. 1991 

July  1.1994 

July  1.1994 

July  1, 1993 
July  1, 1993 
July),  1994 

July  1.1994 
July  1,  19^3 
July  1,1994 

July  1. 1994 

July  1,1994 
July  1,1994 

July  1,1994 

July  1.1994 
July  1, 1994 

July  1, 1994 

July  1, 1993 
July  1,1994 
July  1. 1994 
Jiiy  1,1994 
July  1,1993 
July  1,1994 
July  1, 1993 
July  1,1994 
July  1, 1994 
July  1,  1994 
July  1,  1994 
July  1, 1994 
July],  1994 
July  I.  1993 
July  1,  1993 


790-End  (86942240155-8) 

41Chsplsrs: 

1. 1-1  to  1-10 

U-1 1  to  Appsndta,  2  (2  Rejerv«<ji"I.™Z 
^4 „ ^^ 

9ZZZZ 


10-17 

18.  Vol  I,  Ports  1-6  ....'. 
18,  Vol  II,  Ports  6-19  .„ 
18,  Vol  IR,  Porto  2042 

19-100 

MOO 

101 . 

102-200  


(869-022-001564) 

(869-02240157-4) 

on,^-^         (869412240158-2) 

W\-fnt  .„ (8694)22-00159^1) 

42  Parts: 

1-399    (86941940)60-3) . 

^Si^ (86941940161-1) . 

430-€nd  (869419-00162-0) . 

43PartK 

i';2?,^" (86941940163-8) . 

1222^ (869419401644) . 

400(«nd (869419401654) . 


134)0 
134)0 
144)0 

64)0 

4J0 
13410 

9JU 
134)0 
134)0 
134)0 
134)0 

9.50 
294)0 
154)0 
134)0 

244)0 
254)0 
364)0 

234)0 
324)0 
144)0 


45  Parts: 

1-199 

20(W99.. 
500-1199  . 
120O«xJ. 

40  Parts: 
V40 

41-69*""  '" 
70-89  „ 
90-139  _. 
140-155 .. 
156-166  .. 
166-199 .. 
200499.. 
500-€nd  .. 

47  Parts: 
0-19 

20-39 

40-69 

70-79 

80-6)d  ..... 


(86941940166-2) 274)0 


**  •••••••••  ••••■••) 


40Chaplsra: 

1  (Porto  Wl)  .. 
l(P»to52-99)  . 

2  (Porto  201-251) 
2  (Porto  252-299) 

7-14  .. 
15-28  . 

40PartK 

1-99 

100-177  . 

178-199 

200499 

400-999.. 

1000-1199 

120IKnd. 

50  Parts: 
1-199  


..(86941940167-1) 224)0 

..(86941940168-9) I5fl0 

..(86941940)69-7). 304)0 

..  (86941940170-1) .....  224)0 

~.  (869419-00171^ MM 

..(86941940172-7) 164)0 

..(86W)194)01734) tSO 

-.  (869419401744) 154)0 

.  (869419-00175-1) ....  124)0 

.(869419-00176-0) 174)0 

.(86941940177-8).....  )74)0 

..  (869419401 784) ....  204)0 

.(869419-001794) 154)0 


..(8694194)0l8(«)....  244)0 

.(869419-00181-6) 244)0 

.(869419-001824) 144)0 

.(869419-00183-2) 234)0 

.  (869419-00184-1) 264)0 

.(869419-00185-9) 364)0 

.  (86941940186-7)  „.„  234)0 

.  (869419-00187-6) 164)0 

.  (86941940188-3) 124)0 

.  (86941940189-1)  ....  234)0 

(86941940)904) 314)0 

(869419-00191-3) 314)0 

.(86941940192-1) I7« 

..  (86941940193-0) 234)0 

..(8694194)0194-8) 304)0 

.(869419401954) 204)0 

.(869419401964) 274)0 

.  (86941940197-2) ....  334)0 

.(86941940190-1) )84)0 

.  (86941940199^9) 224)0 

(869419402004) 204)0 

.(8694194020M) 214)0 

.  (86941940202-2) 224)0 


274)0        July  1.  1994 


Cn  Index  and  Findings 
Aids 


(869-022-000534) 


'July  1. 1984 

>Ji4y  1, 1964 

'July  1, 1984 

'July  1, 1984 

'July  1, 1984 

'July  1. 1984 

'July  1,  1904 

'July  1, 1984 

'July  1, 1984 

'July  1. 1984 

'July  1,  1964 

July  1,1994 

July  1,1994 

July  1,1994 

July  1,1994 

Oct.  1, 1993 
Oct.  1, 1993 
Oct.  1, 1993 

Oct.  1. 1993 
Oct.  1,  1993 
Oct.  1, 1993 

Oct.  1,  1993 

Oct.  1.  1993 
Oct.  1. 1993 
Oct.  1. 1993 
Oct.  1, 1993 

Oct.  1,  1993 
Oct.  1.1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1. 1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1.  1993 
Oct.  1. 1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,1993 

Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1, 1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 


384)0       Jon.  1.  1994 
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W  i 


n  I 


W  I 


ISS 


19  94 


UMI 
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l»3kflWflrwiue«ccfflpjtaloH.1Wt»etowtonddlpw<tait»olurow 

*1lw  My  1,  1985  ^man  o(  32  CFR  Ports  MW  contains  o  note  oriy  tor 
Ports  hyi  indiMiw.  Fa  tw  M  toit  ol  tt»  Ootomt  AcquDMon  r 
In  Warts  l-W,  ooratM  ■»  IliraeCPt  vokaiws  isaad  as  of  Mr  I,  mt. 

*nw  My  I,  ms  wffion  o(  41  CR  Ctaptois  I-IOO  contains  o  nat»  on^ 
loi  Otapton  t  to  m  JsKhalvo.  Foi  li*  tol  tort  «i  ptoeonimnt  ngiMtaM 
m  Chiton  t  to  4f.  OOMU*  WW  ■tevtn  CR  voMms  iwatf  oi  ol  My  1. 
iT^  cononnyinosv  cnopisfs 

*Ho  onwndhienh  to^Ws  volunw  were  promulgatod  during  iho  peito4  Apr. 
1.  two  to  Ma.  31.  i9M.  Tht  CF»  wtoM  issiMrt  Aprt  I.  1998.  itnuU  to 


Hto  awwdtesrti  to  tois  wlumo  wow  praoMlBatotf  dwing  ttw  porio*  My 
I,  Ifn  to  MM  30,  I9M.  I»  Crt  wMm  taad  My  1. 1991,  itouU  bo  wtototd 

*»teowsndtosniitotolsyoluiwtt»owpronwlBotoddMrtnBto>portodJowM»y 
I,  1993  to  Oocwnbet  31,  1993.  The  Off  vdumo  issued  Jonoonr  t.  nti,  tfnM 


VOL 
5  9 


ISS 


19  94 


UM 


/ 


4 


■'':-"■"  ■-"■;--';r''^^^^^^^!^:";^°"--:"^f^  n  ^;if'°"wyr- 


